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highlights 

MOTOR  GASOUNE  ALLOCATION 

DOE/ERA  changes  hearing  dates  and  location  on  base  rate 
period;  location  changed  in  Washington,  D.C.,  for  3-27-79 
rescheduled  to  3-21, 3-22,  and  3-23-79,  requests  to  speak  by. 
3-16-79,  written  comments  by  3-30-79 _ 12959 

CRUDE  OIL  ALLOCATION 

DOE/ ERA  issues  a  supplemental  buy/s6ll  list  for  period 
10-1-78  through  3-31-79 13065 

MEDICAL  DEVICES 

HEW/FDA  establishes  administrative  detention  procedures; 

effective  4-9-79  (Part  IV  of  this  issue) 13234 

HEW/FDA  solicits  comments  regarding  proposed  rules  on 
various  devices;  comments  by  5-8-79  (144  documents)  (Part 
IX  of  this  issue) , „....  13284 

NEW  DRUG  APPLICATIONS 

HEW/FDA  withdraws  approval  of  43  applications;  effective 
3-20-79 „ 13079 

ANIMAL  DRUGS  ' 

HEW/FDA  anf>ends  rules  to  provide  for  safe  and  effecttve 
use  of  anthelmintic  tablets  in  certain  treatments;  effective 

3-9-79 12992 

HEW/FDA  revises  names  of  certain  diatrizoates  to  copform  to 

USP  nomenclature;  effective  3-9-79 ^2992 

HEW/FDA  revises  labeling  for  certain  anthelmintic  capsules 

for  dogs  and  cats;  effective  3-9-79 12992 

HUMAN  DRUGS 

HEW/FDA  reopens  record  on  proposed  over-the-counter  artfi- 
microbial  drugs;  comments  by  6-7-79,  reply  comments  by 
7-9-79 ! 13041 

GRAS  SUBSTANCES 

HEW/FDA  announces  opportunity  for  hearing  on  safety  of 
certain  ascorbates  and  copper  salts;  requests  for  hearing  by 
4-9-79 13080* 

PIPERIDINE  ^ 

Justice/DEA  establishes  interim  reporting  and  purchaser  iden- 
tification requirements;  effective  4-9-79-..'. ^ 12993 

CHILD-RESISTANT  PACKAGING 

EPA  reissues  rule  on  special  packaging  in  toxic  pesticide 

containers;  effective  3-9-79 13019 

CPSC  amends  rules  to  exempt  certain  amounts  of  mebenda- 
zole; effec^e  3-9-79 12990 

EDUCATldNtJONTRACTS 

Interior/BIA  proposes  to  determine  a  forrnula  for  distribution  of 
funds;  comments  by  5-7-79 13042 

ENVIRONMENTAL  EDUCATION 

HEW/OE  proposes  rules  governing  grants;  comments  by 
4-23-79 .......: :...:   13048 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries  may  be 
made  by  dialing  202-523-5240.  . 


FEPERAL  REGISTER.  Daily  Issue: 

Subscription  orders  (GPO) 

Subscription  problems  (GPO) 

"Dial  -  a  -  Reg"  (recorded  sum- 
mary of  highlighted  documents 
appearing  in  next  day's  issue). 

Washington.  D.C 

•   Chicago,  III 

Los  Angeles,  Calif 

Scheduling     of     documents     for 

publication. 
Photo  copies  of  documents  appear- 
ing in  the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 

Finding  Aids '. 


202-783-3238 
202-275-3054 


202-523-5022 
312-663-0884 
213-688-6694 
202-523-3187 

523-5240 

523-5237 
523-5215 
523-5227 
523-5235 

523-3419 
523-3517 
523-5227 


PRESIDENTIAL  PAPERS: 

'.  Executive  Orders  and  Proclama- 
tions. ' 

Weekly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents 

Index 

PUBLIC  LAWS: 

Public  Law  numbers  and  dates 


Slip  Law  orders  (GPO) 
U.S.  Statutes  at  Large. 


Index. 


U.S.  Government  Manual 


Automation 


Special  Projects 


523-5233 

523-523^ 

523-5235 
523-5235 


523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 


HIGHLIGHTS-^Continuerf 


DESEGREGATION  OF  PUBLIC  EDUCATION- 

HEW/OE  announces  closing  dale  for  applicatiojos  for  FY  1 979;        '      • 
applications  by  4-23-79 '. 13083 

SEX  DISCRIMINATION 

EECXi;  adopts  interim  interpretive  guidelines;  effective  3-9-79 

(Part  VIM  of  this  issue) 13278 

VETERANS  PREFERENCE 

Labor/E  FA  establisties  FY  t979  tevels.for  indicators  of  compli- 
ance; effective  4-9-79  (Pari  V  ot  this  issue) 13244 

COMPREHENSIVE  EMPLOYMENT  AND 
TRAINING 

Latjor/ETA  proposes  new  rules  and  solicits  comments  regard- 
ing the  Youth  Program;  comments  by  4-9-79  (Part  II  of  this  - 
issue) 13188 

GENERATION-SKIPPING  TRANSFER  TAX 

Treasury/IBS  announces  hearing  on  proposed  application  of 
effective  date  provisions;  hearing  4-10-79.  outlines  o4  oral 
comments  by  3-27-79 13043 

LOANS  BY  CORRESPONDENT  BANKS 

FRS,  Treasury,  and  FDIC  propose  to  prohibit  corresponding 
account  roialionsh'ps,  and  require  certain  members  of  insured 
banks  tc  file  certain  reports;  comments  by  .4-20-79 13035 

BANK  SERVICE  ARRANGEMENTS 

FRS  revokes  Regulation  S  and  revises  interpretations  of  Bank 
Service  Corporation  Act.  effective  3-10-79 12968 


BANKS  LOANS 

FRS  amends  rules  governing  loans  |o  executive  officers, 
directors  or  principal  shareholders  of  the  member  bank;  effec- 
tive 3-10-79;  comments  by  5-9-79 

RELOCATION  BENEFITS 

Navajo  4nd  Hopi  Indian  Relocation  Commission  revises  niles 
regarding  eligibility  requirements;  effective  3-9-79 

VOLUNTARY  FEDERAL  MEAT  GRADING 
SERVICES  / 

USDA/FSQS  changes  rules  to  reflect  decrease  in  ^urly  fees: 
effective  3-25-79 t 

MINIATURE  CHRISTINAS  TREE  LIGHTS    ^ 

CPSC  extends  time  when  it  must  publish  final  Safety 
standards - ■ - 

CHARTER  PACKAGES 

CAB  establishes  consumer  protection  for  charter  participants, 
and  simplifies  filing"  procedures /....^. 

LABORATORY  ACCREDITATION 

Commerce  announces  optional  procedures  for  Federal  agen- 
cies to  utilize  the  f^ational  Voluntary  Latx}ratory  Accreditation 
Program;  effective  3-9-79 ' , 

HEALTH  RESEARCH 

HEW/PHS  elinrwnates  conflicts  in  administrative  policies  and 
extends  applicability  to  certain  projects;  effective  4-9r79'    ..... 


FEDERAL  REGISTER,  VOL  44,  NO.  4«— FRIDAY,  MARCH  9,  1979 


13035 


13C0; 


12953 


13040 


12971 


12982 


13025 


iii 


f   * 


/ 


\ 


UMI 


^ 


HIGHLIGHTS— Continued 


CHILD  ABUSE  AND  NEGLECT 

HEW/HDSO  solicrts  comments  on  proposed  fiscal  year 
1979/80  Research,  Demor>stration  and  Servrce  Improvement 
priorities,  comments  by  5-8-79  (Part  VI  of  this  issue) 13254 

FEDERAL  ACQUISITION  REGULATION 
PROJECT 

OMB/FPPO  tnakes  available  segments  of  draft  rules  and 
requests  comment:  comments  by  5-3-79 13053 

UNIFORM  SYSTEM  OF  ACCOUNTS  FOR 
TELEPHONE  COMPANIES 

FCC  establishes  a  service  list  to  be  used  in  future  rounds  of 
comment  in  proceedings • _ 13051 

PUBLIC  TELECOMMUNICATIONS  FINANCING 

Commerce/NTIA  seeks  comments  on  proposals  governing 
administration  cf  grants,  comrrents  t)y  4-12-79  (Part  VII  of  this 
issue) /. 13262 

MEETINGS— 

Commerce/ ITA.   Exporters'   Textile   Advisory   Committee, 

4-18-79 ; 

NOAA  Gulf  of  Mexico  and  South  Atlantic  Fishery  Man- 
agement Counci]^.  Advisory  Subpanels  on  corals. 

3-29-79 .: 

Mid-Atlantic     Fishe^     Management     Council,     4-11 

through  4-13-,79 

New  England  Fishery  Management  Council.  3-23-79... 
CPSC  Product  Safety  Advisory  Council,  3-26  and  3-27-79 

CHC:  Indiana  Advisory  Committee  (SAC),  4-2-79 

Nebraska  Advisory  Committee  (SAC).  3-31-79 

New  Jer&y  Advisory  Committee  (SAC),  4-23-79 '. 

■     Vermont  Advisory  Committee  (SAC),  4-5-79 

Wisconsin  Advisory  Committee  (SAC),  4-2-79 

DOE:  National  Petroleum  Counc.l,  Committee  on  Materials 
and  Manpower  Requirements,  one  subcommittee  and  two 
task  groups.  March  19"'9 , 13062 


13058 


13059 

13059 
13059 
13061 
13058 
13058 
13058 
13058 
13058 


> 

HBW/OE:  Advisory  Council  on  Developing  Institutions.  3-26 
and  3-27-79  13083 

Justice:  Bureau  of  Prisons.  National  Institute  of  Corrections 
Advisory  Board,  3-25-79 13088 

Labor/QSHA:  National  Advisory  Committed  on  Occupation- 
al S3fety  and  Health,  4-2-79.  and  a  Subgroup  on  3-15 
and  3-16-79  13091 

NSF:  Advisory  Committee  for  Environment^  Biology,  Execu- 
tive Committee.  3-26  and  3-27-79  13096 

VA:  Structural  Safety  of  Veterans  Administration  Facilities 
Advisory  Committee,  4-6-79 13098 

CHANGED  MEETINGS— 

•  HEW/NIE:  Panel  for  the  Review  of  Laboratory  and  Center"' 

Operations,  3-17  and  3-18-79 13082 

NSF;  Adwsory  Committee  for  Engineering,  Subcommittee 
on  Engineenng  Chemistry  and  Energetics.  3-19  and 
3-20-79,  room  change 13096 

CANCELLED  MEETING— 

HEW/FDA:  Fertility  and  Maternal  Health  Drugs  Advisory 
Committee,  35I6-79 13079 

POSTPONED  HEARING—  v 

Office  of  the  Special  Representative  for  Trade  Negotiations: 
Tanner's  Council  of  America  301  Committee,  3-13  and 
3-14-79,  indefinitely  postponed 13097 

SUNSHINE  ACT  MEETINGS -„....  13123 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II.  Labor/ETA „ 

Part  III,  Labor/ESA ^ „, ^.„ 

Part  IV.  HEW/FDA „..„ 

Part  V.  Labor/ETA .„.'. i. ^ 

Part  yi,  HEW/HDSO .'. „. 

Part  VII.  Commerce/NTIA » „ .'... 

Part  VIII,  EEOC 

Part  IX.  HEW/ FDA „„ 


13188 
13206 
13234 
13244 
13254 
13262 
13278 
13284 
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contents 


AGRICULTURAL  MARKETING  SERVICE 
Rules 

Lemons  grovk'n  in  Ariz,  and 
Calif , 1 2953 

Proposed  Rules 
Milk  marketing  orders: 
St.  Louis-Ozarks  13033 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing 
Ser\ice;  Animal  and  Plant 
Health  Inspection  Service; 
Food  Safety  and  Quality  Serv- 
ice; Soil  Conservation  Service. 

AIR  FORCE  DEPARTMENT 

Notices 

Environmental          statements; 
availability;  etc.: 
Sells    Airspace    flight    oper- 
ations, southern  Ariz 13062 

ANIMAL  AND  PLANT  HEALTH  INSPECTION 
SERVICE 

Rules 

Animal  and  poultry -import  re- 
strictions: 
Cattle;  Harry  S.  Truman  Ani- 
mal Import  Center 12958 

Livestock  and  poultry  quaran- 
tine: 
Exotic  Newcastle  disease 12997 

BLIND  AND  OTHER  SEVERELY 
HANDICAPPED,  COfc^MlTTEE  FOR 
PURCHASE  FROM 

Notices 

Procurement  list.  1979;  addi- 
tions and  deletions  (2  docu- 
ments)     13061 

CIVIL  AERONAUTICS  BOARD 

Rules 

Public  charters: 
Consumer  protections  for  par- 
ticipants simplified  prospec- 
tus filing  procedures 12971 

CIVIL  RIGHTS  COMMISSION 
Notices  i 

Meetings:  State  ad\isory  com- 
mittees: 

Indiana 13058 

Nebraska 13058 

New  Jersey 13058 

Vermont 13058 

Wisconsin .-. 13058 

Meetings;  Sunshine  Act 13123 

COMMERCE  DEPARTMENT 

See  also  Industry  ajjtJUXrade  Ad- 
ministration; Natuonal  Oceanic 
Atmospheric  Administration; 
National  Telecommunications 
and  Information  Administra-  ^^^-' 
tion;  Patent  and  Trademark  j 
Office. 


Rules 

Voluntary  laboratory  accredita-  ,         * 
tion  program  ser\ing  Federal 
agencies;  optional  procedures.   12982 

Notices 

Laboratory   Accreditation   Pro- 
gram. National  Voluntary: 
Thermal  insulation  materials; 
testing  laboratories  accredi- 
tation; fees  and  charges 13060 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Notices 

Meetings:  Sun.shine  Act  ....„...'.....    13123 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Rules 

Poison  prevention  packaging: 
Mebendazole;  exemption  from 
child-resistant  packaging  re- 
quirements     12990 

Proposed  Rules 

Christmas  tree  lights,  minia- 
ture; safety  standards;  exten- 
sion of  time 13040 

Notice 

Meetings: 
Product      Safety      Advisory 
Council ., 13061 

DEFENSE  DEPARTMENT    • 
See  Air  Force  Department.- 
DRUG  ENFORCEMENT  ADMINISTRATION 
Rules 

Piperidine  reporting  and  pur- 
chaser identification 12993 

ECONOMIC  REGULATORY 
ADMINISTRATION 

Rules 

Petroleum  allocation  and  price 
regulations:      . 
Motor  gasoline  allocation  base 
period;  update;  standby  allo- 
cation; hearing  change 12959 

Notices 

Crude  oil.  domestic;  allocation 
program: 
Refiners  buy/sell  list;  October  ^    ,,-^^ 

through  March ^   13065 

Remedial  orders: 
Beacon    Hill    Gulf,    Boston, 
Mass -..> ....j> 13065 

EDUCATION  OFFICE 

Proposed  Rules 

Environmental  education  pro- 
jects      13048 


Notices 

Grant  applications  and  propos- 
als; closing  dates: 
Desegration  of  public  educa- 
tion programs  13083 

Meetings: 
Developing  Institutions  Advi- 
sory Council 13083 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Rules 

Employment  service  system: 
Veterans    preference    indica- 
tors; compliance  levels,  1979 
FY 13244 

Proposed  Rules  f 

Comprehensive       Employment 

and  Traiijing  Act  program.s: 
Youth 'programs  operated  by 

prinle  sponsors 13188 

Notites 

EMfeloyment  transfer  and  busi- 
ness competition  determina- 
tions; financial  assistance  ap- 
plications (2  documents) 13088. 

13089 

EMPLOYMENT  STANDARDS 
ADMINISTRATION 

Notices 

Minimum  wages  for  Federal  and 
federally-assisted  construc- 
tion; general  wage  determina- 
tion decisions,  modifications, 
and  supersedeas  decisions 
(Ala..  Ariz.,  Del..  D.C..  Fla.. 
Ga.,  111..  Ind..  Nev..  N.J..  N.C.. 
Pa..  P.R.,  S.C.  and  Wr«h.) 13206 

ENERGY  DEPARTMENT 

See  also  Economic  Regulatory 
Administration;  Federal  Ener- 
gy   Regulatory    Commission; 

i  Hearings  and  Appeals  Office,     ^ 
"    Energy    Department;    South-       "^    ^ 
western    Power    Administra- 
tion. 

Notices 

International  atomic  energy 
agreements;  civil  use§;  subse- 
quent arrangements: 

Austria  et  al 13063 

Brazil  et  al .,. 13063 

Meetings:  I 

National  Petroleum  Council ...    13062 
potter  cates  and  charges: 

Southeastern  Power  Adminis- 
tration     13064 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Air      quality      implementation      ^ ; 
plans;    delayed    compliance 
orders: 

Maryland  13018 

West  Virginia  (4  documents) ..  13015- 

43018 
y   • 
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Pesticide  programs: 
Packaging,  special:  child  i^sis- 
tant  containers  for  resraen- 
tial  use  toxic  pesticides;  re- 
publication      13019 

Proposed  Rule*    / 
Air  programs;  regional  consist- 
ency      13043 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Rules 

Pregancy,  Childbirth  or  related 
medical  conditions  discrimina- 
tions; adoption  of  interim 
guidelines : 13278 

Notices 

Mriiink,-.s.  Sunshine  Act 13123 

FEDERAL  COMMUNICATIONS 
COMMISSION   : 

Proposed  Rules  . 

Tckplione  and  lelegraph  com- 
panies: 
financial    reporting    and    ac- 
counts;    establishment     of 
s'-rvice  list 13051 

f  F.DERAL  CONTRACT  COMPLIANCE 
PROGRAMS  OFFICE    ' 

Notices 

PrtTiwtird  clt^arance  requests; 
contact  poir^ts  and  telephone 
n4iinber3;  list 13090 

FEDERAL  DEPdsiT  INSURANCE 
CORPORATION 

Proposed  Rules 

Form.s.  in.structions.  and  reports 
and   loans   by  correspondent  i^  ' 
banks  : ,...    13035" 

FEDERAL  ELECTION  COMMISSION 
Notices 

MiHtings:  Sunshine  Act .13123 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notices 

Hearings,  etc.: 

•  Lehigh  Portland  Cement  Co.. 

et  al 13067 

Notices 

Meetings;  Sunshine  Act  CI  docu 
ments)  , _.  13123.  13124 

FEDERAL  HIGHWAY  ADMINISTRATION 
Rules .  .                        \                 I     I 
Rit^ht-of-way  and  environment: 
Environmental  i.mpact  and  re- 
lated statements;  authority 
citation  added. ! 12995 

FEDERAL  INSURANCE  ADMINISTRATION 

Rules 

Flood  elevation  determinatiohs: 

Ohio  (4  documents)  12996,  12997 

Oklalioma 12998 

Oregon  (2  documents) 12999 

Penn.sylvania        (12        docu- 
ments)    13000-13006 


CONTENTS 

Flood  insurance;  special  hazard 
areas: 
Indiana  et  al 12995 

FEDERAL  MARITIME  COMMISSION 

Notices 

Meetings;  Sunshine  Act 13124 

FEDERAL  MEDIATION  AND  CONCILIATION 
SERVICE 

Roies 

Arbitration  services 13008 

FEDERAL  PRISON  INDUSTRIES 

Rules 

Inmate. accident  compensation; 
auard  change;  correction 13008 

FEDERAL  PROCUREMENT  POLICY  OFFICE 

Proposed  Rules 

Federal  acquisition  regulation 
project;  avail^ility  of  draft 
and  inquiry....; ^ ~..    13053 

FEDERAL  RAILROAD  ADMINISTRATION 
Rules 

Practice  rules: 
Orders;  review  in  emergency 
.safety  situations 13028 

FEDERAL  RESERVE  SYSTEM 

Rules 

Interpretations;  revocations  and 
addition 12968 

Loans  Id  executive  officers  of 
member  banks;  (Regulation 
O): 
Loans  to  Insiders  and  related 
interest.^;  additional  require- 
ments; final  rule  and  in 
quiry 12959 

Truth  in-lending      (Regulation      ^^ 
Z): 
Sales        tran.snctions;        sur- 
charges; extension  of  prohi- 
bition     12970 

Proposed  Rules 

Loans  to  executive  officers,  di- 
rectors, and  "principal  share- 
holders   ^ 13(^35. 

Notices  j    - 

Applications,  etc.:  : 

Attica  Bank  Corporation  13076 

•   First  Bancorporation 13077 

First     Bankshares    of     Wyo- 

.  ming  ..". 13077 

First  Busey  Corp „ 18077 

Los  Hacen,dados.  Inc...!...., 13077 

Mainland  Bancshares.'Inc -  13078 

Mulrshoe  Bancshares.  Inc 13078 

Tenne.ssee     Valley     Bancorp, 

Inc _ 13078 

Zions  Utah  Bancorpoi-ation  ....  13078 

FISH  AND  WILDLIFE  SERVICE 

Rules 

Public  access,  enlry;  u.se  and  rec- 
reation: 
Aleutian      Islands     National 
Wildlife  Refuge.  Alaska 13031 


Notices  ■ 

Environmental  statement:  avail- 
ability, etc.;  / 
Pittsjon  Marine  Terminal  and 
Oil      Refinery,      Eastport, 
Maine  13087 

FOOD  AND  Drug  administration 

Rules 

Animal  drugs,  feeds,  and  related' 
products: 

Diatrizdates 12992 

Dichlorophcne    and    toluene 

capsules 12992 

Diethylcarl)amazine       citrate 

tablets 12991 

GRAS   or   prior-sanctiohed   in- 
gredients: 
Cocoa  butter  substitute  from 
palm  oil;  extension  of  time; 

correction  12991 

Hearings,  public: 
Medical    devices;    administra- 
tive detention  procedures  ....   13234 

Proposed  Rules 
Human  drugs: 
Over-the-counter  drugs:  topi- 
cal  antimicrobial   products; 
monograph     e.stablishment: 
reopening  of  administrative 

record 13041 

MedicAl  devices,  cardiovascular. 
cla.s.sification  (144  documents: 
sec  preamble  of  first  docu- 
ment for  complete  listing) 13284 

(pRAS  review:  food  ingredients: 
heariilg;  republication. .» 13080 

Notices                                  j        * 
Human  drugs:                          , 
New  drugs;  withdrawal  of  ap- 
proval „ , „...^...,» 13079 

MeetinjTs:                               ! 
Fertility  and  Maternal  Health 
Drugs  AdvLsory  Committee: 
cancellation 13079 

FOOD  SAFETY  AND  QUAUTY  SERVICE 
Rules 

Meat.s,     prepared    meats,    and 
meat  products: 
VoUintary  Federal  meat  grad- 
In^T  scivices;  hourly  fee  de- 

.      en    se '. '. 12953 

Potatoes  (Irish):  livestock  feed 
diversion  program 12954 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

Notices  . 

Meetings;  Sunshine  Act 13124 

GENERAL  SERVICES  ADMINISTRATION 

Rules 

Property  management;  Federal:    •  -  - 
Standard  carrier  alpha  codes: 
use  by  commercial  carriers 
billing    the  •  U.S.    Govern- 
ment   ,: 13024 


HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  also  Education  Office:  Food 
and  Drug  Administration:  Hu- 
man Development  Services 
Office:  National  Institutes  of 
Health:  Public  Health  Service. 

Rules 

Hearing  examiners:  Supplemen- 
tal Security  Income:  CFR  part 
removed 13028 

HEARING  AND  APPEALS  OFFICE,  ENERGY 
DEPARTMENT 

Notices 

Puerto  Rico;  refining  and  petro- 
chemical industry  report: 
hearing 13058 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  Federal  Insurance  Adminis- 
tration. 

HUMAN  DEVELOPMENT  SERVICES  OFFICE 
Notices 

Child  abuse  and  neglect  preven- 
tion and  treatment  program: 
funds  1979,  proposed  13254 

INDIAN  AFFAIRS  BUREAU 

Proposed  Rules 

Indian    self-determination    and 
education     assistance     pro- 
-ams: 
Funds:   Supplemental:   distri- 
bution formula 13042 

Notices 

Financial    assistance   or   social 
services: 
Near     reservation     locations; 
de.sisTiations  13084 

INDUSTRY  AND  TRADE  ADMINISTRATION 
Notices 

Meetings: 
Exporters*    Textile    Advisory 
Committee 13058 

INTERIOR  DEPARTMENT 

See  Fish  and  Wildlife  Service: 
Indian  Affairs  Bureau:  Land 
Management  Bureau;  Nation- 
's       al  Park  Service. 

INTERNAL  REVENUE  SERVICE 
Proposed  Rules 

Estate  and  gift  taxes:                   >  •   • 
Generation-skipping   transfer 
tex:  hearing 1304V 

INTERSTATE  COMMERCE  COMMISSION 

Rules 

Freedom  of  Information 13029 

Practice  Rules: 
Rail  service  continuation  sub-     * 
sidles  standards:   denial   of 
request  to  reopen  rulemak- 
ing     13030 


CONTENTS 

Railroac|  car  service  orders;  var- 
ious companies:        )          ' 
Baltimore   &   Ohio  tlailroad 
Co 13030 

Notices 

Hearing  assignments  (2  docu- 
ments) „ „ 13113 

Motor  carriers: 
Temporary  authority  applica- 
tions      13114. 

Transfer  proceetlings 13114  . 

Railroad  car  service  rules,  man- 
datory; exemptions  (3  docu- 
ments)   13112-13114 

Railroad  operation,  acquisition, 
construction,  etc.: 
CSX       Corp-Control-Chessie 
System,  Inc.  and  Seaboard  , 
Coast  Line  Industries,  Inc  ...    13098 
Railroad  services  abahdonment: 
Chicago,  Rock  Island  &  Pacif- 
ic Railroad  Co 13099 

Rerouting  of  traffic: 
Chicago,  Milwaukee,  St.  Paul 
&  Pacific  Railroad  Co. 13114 

JUSTICE  DEPARTMENT 

See  Drug  Enforcement  Adminis- 
tration: Prisons  Bureau. 

LABOR  DEPARTMENT 

« 

See  also  Employment  and  T^rain- 
ing  Administration:  Employ- 
ment Standards  Administra- 
tion; Federal  Contract  Com- 
pliance Programs  Office:  Mine 
Safety  and  Health  Adminis- 
tration: Occupational  Safety 
and  Health  Administration. 

Notices 

Adjustment  assistance: 

Amherst  Coal  Co.  et  al.... 13093 

A.  Morganstem  &  Co.  et  al  ....    13095 
Broderick  &  Bascom  Rope  Co. 

et  al 13094 

Mar-Cal 13096 

.    Rainette     Fashions:     correc- 
tion   .' 13096 

Republic  Steel  Corp 13096 

Advisory  committee  review;  in- 
quiry    13092 

Authority  delegations: 
Assistant   Secretaries   et    al.; 
CAB  employees  job  protec>^ 
tion  , 4    13093 

LAND  MANAGEMENf  BUREAU  , 

Notices 

Alaska  native  selections;  appli- 
cations, etc.: 

Ekwok  Natives  Ltd 13085 

Applications,  etc.: 

New  Mexico 13087 

Motor   vehicles,   off-road,   etc.: 
area  closures: 
Oregon 13084 

MANAGEMENT  AND  BUDGET  OFFICE 

See  Federal  Procurement  Policy 
Office.  ' 


MINE  SAFETY  AND  HEALTH 
ADMINISTRATION 

Notices  ^ 

Petitions  for  mandatory  safety  • 
standard  modification: 

Climax  Molybdenum  Co 13091 

Kanawha  Coal  Go  ...v • P091 

NATIONAL  INSTITUTE  OF  EDUCATION     ' 

Notices 

Meetings:  ^ 
Panel  for  the  Review  of  Labo- 
ratory   and    Center    Oper- 
ations: correction *. 13082 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Notices 

Marine  mammal  permit  applica-" 
tions.  etc.: 

Norrls,  Dr.  Kenneth  S..... 13059 

Northwest  Fisheries  Center....   13060 
Meetings: 

Gulf  of  Mexico  suid  South  At- 
lantic Fishery  Management 
Coxinclls 13059 

Mld-Atlantlc  Fishery  Manage- 
ment Council  13059 

New  England  Fishery  Man- 
agement Council 13059- 

NATIONAL  PARK  SERVICE 
Notices 

Snowmobile:  management  poli- 
cy; inquiry;  extension  of 
ti^e 13084 

NATIONAL  SCIENCE  FOUNDATION 
NoUce*                                      ^-^  ,• 
Advisory  committees  review;  in- 
quiry   - 13097 

Meetings:    . 
Engineering    Advisory    Com- 
mittee     13096 

Environmental  Biology  Advi- 
sory Committee 13096 

NATIONAL  TELECOMMUNICATIONS  AND 
INFORMATION  ADMINISTRATION 

Proposed  Rules     , 

Public  telecommunications  fa- 
cilities program:  construction 
and  planning  grants 13262 

NAVAJO  AND  HOPI  INDIAN  RELOCATION 
COMMISSION 

Rules* 

Commission  operations  and  re- 
location procedures;  eliglbllty 
for  benefits .^ 13007 

NUCLEAR  REGULATO>T\  COMMISSION 

Notices 

Advisory  committee  review;  In- 
quiry   .*. 13097 

Meetings;  Sunshine  Act  (2  docu- 
ments)   -..    13124 
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OCCUPATIONAL  SAFETY  AND  HEALTH 
AOMINISTfMTION 

Rules 

State  plans  for  enforcement  of 
standards: 
South  Carolina „ 13013 

Notices 

Meetings: 
Occupational      Safety      and 
Health    National    Advisory 

Committee : 13091 

State   plans;   development,   en- 
forcement, etc.: 
Utah - 13092 

PATENT  AND  TRADEMARK  OFFICE 

Notices 

Closure  of  office  on  February 

20,  1979,  due  to  heavy  snow; 

definition  as  "holiday" 13060 

POSTAL  RATE  COMMISSION 

Notices       i 

Mt'elings;  Sunshine  Act 13125 

POSTAL  SERVICE 

Rules 

I'i  aclice  rules  and  procedures: 
Small  claims,  optional;  expe- 
dited and  accelerated  proce- 
dures and  rules  for  subpoe- 
nas  .'. .^  13013 


^__^..  CONTENTS 

PRISONS  BUREAU 
Notices 

Meetings: 
Corrections    Advisory    Board 
National  Institute 13088 

PUBLIC  HEALTH  SERVICE 
Rules                            I 
Grants: 
Research  projects;  applicabil- ,  *" 
ity.  etc ...;^.i>» 13025 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Notices  I'   

Meetings;  Sunshine  Act 131^5 

SOIL  CONSERVATION  SERVICE 
Notices 

Environmental          statements; 
availability,  etc.: 
Crooked  Laked  Bayou  Water- 
shed. Ark  13056 

Garrett     Bridge    Watershed. 

Ark - 13056 

Ramseur    Public    Watershed- 
*        Based     Recreation     RC&D 

Measure.  N.C  13057 

Richland    Creek    Watershed 

Project,  S.  Dak  13058 

Tri -County  Turkey  Creek  Wa- 
tershed. Okla 13057 

Upper  Little  Minnesota  River 
Watei^hed  Project.  S.  Dak  ..   13057 


SOUTHWESTERN  POWER 
ADMINISTRATION 

NotiCM 

Power  rates  order:  increase;  con- 
formation and  approval  on  in-     . 
terim  basis 13068 

TRADE  NEGOTIATIONS,  OFFICE  OF 
SPECIAL  REPRESENT ATIVE 

Notices 

Unfair    trade,  practices,    peti- 
tions: 
Japan;  quotas  and  increased 
duties  of  products;  hearings 
postponement 13097 

TRANSPORTATION  DEPARTMENT 

See  Federal  Highway  Adminis- 
tration; Federal  Railroad  Ad- 
ministration. 

TREASURY  DEPARTMENT 

See  Internal  Revenue  Service. 

UNIFORMED  SERVICES  UNIVERSITY  OF 
THE  HEALTH  SCIENCES 

Notices 

Meetings;  Sunshine  Act 13125 

VETERANS  ADMINISTRATION 

Notices 

Meetings: 
Structural  Safety  of  Veterans 
Administration        Facilities 
Advisory  Committee 13098 
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(The  items  in  this  list  were  editoriatly  compiled  as  an  aid  to  Fkoekal  Register  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
significance.  Since  this  list  Is  intended  as  a  reminder,  it  does  nor  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


Rules  Going  Into  Effect 
March  10.  1979 


List  of  Public  Laws 


EPA— Regulations  for  the  enforcement  of  the 

Federal  Insecticide.  Fungicide  and  Roderv 

ticide  Act;  Registration,  reregistration  arxJ 

classification  procedures  ...  7695;  2-7-79 

State   implementation    plans:    California    (2 

documents)  -7711;  7713;  2-7-79 

FCC— New  Of  revised  classes  of  interstate  ar>d 
■  foreign  message  toll  telephone  service 
(MTS)  and  wide  area  telephone  service 
(WATS);  specifying  standards,  plugs,  aod 
lacks  for  itie  connection  of  telephone  equip- 
ment to  the  Nationwide  Telephone  Network, 
specifying  standards  for  and  means  of  con- 
nection o(  telephone  equipment  to  lamp 
and.'or  annunciator  functions  of  sys- 
tems    7955;  2-8-79 

SEC— Micrograph  cprwersioil  program;  til'ng 
of  documents,  formal  requirements    .    4665, 

1-23-79 


DOT /CG— Sheboygan-  River,  Wis.,  drawbridge 
operation  regulatiors 7951;  2-8-79 

FDIC — Change  m  bank  control  and  delegations 
of  authonty,  filing  of  advance  notice  and 
compliance  with  procedures...  7122,  2-6-79 

DOT/CG— Wappinger  Creek,  N.Y.,  drawbridge 
operation  regulations 7950;  2-8-79 

FHLBB— Amendments  relating  to  the  change 
in  Savings  and  Loan  Control  Act  of 
1978    ,. 10500;  2-21-79 

ERS— Change  in  bank  control;  filing  of  ad- 
vance notice  and  compliance  with  proce- 
dures   7120;  2-6-79 

Treasury/ComptroHef— Change  in  bank  con- 
trol, filing  of  advance  notice  and  compliance 
with  procedures 7118,  2-6-79 


This  is  a  cOntinuinK  listing  of  public  bills 
from  the  current  session  of  Congress  which 
have  t>rcome  Federal  laws.  The  text  of  laws  is 
not  published  in  the  Feocxal  Register  but 
may  be  ordered  in  individual  pamphlet  form 
(referred  to  as  'slip  laws)  from  the  Superin- 
tendent of  Documents.  VS.  Government 
Printing  Office.  Washington,  D.C.  20402 
(telephone  202-375  3030).  I 

[Last  Listing  Jan.  24. 19791 

H.R   190: Pub  L  96-2 

To  amond  the  Bank  Holding  Company  Act 
AmeiJments  of  1970.  (Mar  7.  1979;  93 
Stat.  4  )  Pnce  S.60. 

S.  37 Pub.  L.  96-3 

To  repeal  a  sectKXt  of  Public  Law  95-630 
(Mar  7.  1979;  93  Stat  5 )  Price  $.60. 


The  following  numerical  guide  is  a  list  of  the  parts  of  each  title  of  the  Code  of  Federal  Regulations  affected  by  documents  published  in  today's  issue.  A 
cumulative  list  of  parts  affected,  covering  the  current  month  to  date,  folkjws  beginning  with  the  second  issue  of  tfie  month.  ' 

A  Cumulative  List  of  CFR  Sections  Affected  is  published  separately  at  the  end  of  each  month.  The  guide  lists  the  parts  and  sections  affected  by  documents 
published  since  the  revision  date  of  each  title. 


7CfR 

910 ^ ; 12953 

2853 : 12953 

2880 , 12954 

Proposed  Rules:  . 

1062 ,. „ 13033 

9  CFR 

82 12957 

92 12958 

10  CFR 

211 12959 

12  CFR 

215 , 12959 

219 „^ 12968 

226 12970 

2$0 12968 

Proposed  Rules:  . 

215 1.. 13035 

304 „ 13035 

349 13035 

14  CFR 

380 12971 

15  CFR 

7a ,. 12982 

7b 12982 

Proposed  Rules: 

2301 13262 

16  CFR 

1700 .: ,..,...,..  12990 

Proposed  Rules: 

1208 13040 

20  CFR 

653 ., ^ 13244 

Proposed  Rules: 

680 .; .' 13188 


2^6\ 


FR 


^ 


16 _ 

13234 
12991 
12992 
12992 
13234 

184 

520  (3  documents) 

522 

.  12991 

800 

1310 : 

12993 

Proposed  Rules: 

333 

13041 

R7n 

13284 

23  CFR 

■ 

771 

12995 

24  CFR 

1915 

i 

12995 
-13006 

1917  (19  documents) 

..  12996 

25  CFR 

700 

13007 

Proposed  Rules: 

273 

13042 

26  CFR            y 
Proposed  Rules:  '   / 

26 

13043 

28  CFR 

301 

13008 

1 

29  CFR    J 

1404 ;; 

13008 
.13278 
130f3 

1604 ...„ 

1952 .y... 

39  CFR 

955 

13013 

40  CFR 

65  (5  documents) 

162 

.  13015 

-13018 
13019 

^     40  CFR— Continued 

Proposed  RuleIs: 

56 13043 

41  CFR 

Ch.  101 :... 13024 

.,  42  CFR 

52 13025 

45  CFR 

25 13028 

Proposed  Rules: 

161h ; : 13048 

47  CFR 
Proposed  Rules: 

31 ^. ,..  13051 

33 ; 13051 

42 ?.. 13051 

43 13051 

48  CFR 

Proposed  Rules: 

3 ../.. 13053 

4 ...;.; ....'.  13P53 

5 13053 

20 V 13053 

25 ;. 13053 

28 13053 

49  CFR 

211 .^ „ 13028 

1001 13029 

1033 13030 

1125.. 13030 

50  CFR  ■  V 

26 13031 
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CUMULATIVE  LIST  OF  CFR  PARTS  AFFECTED  DURING  MARCH 

The  following  numerical  guide  is  a  list  of  parts  of  each  title  of  the  Code 
of  Federal  Regulations  affected  by  documents  published  to  date  during 
March. 


1  CFR 

Ch.  1 11517 

475 : :....    12155 


Proposed  Rules 
.  Ch.  Ill 


12198 


3  CFR 

Administrative  Orders: 
Presidential  Determinations: 

No.  79-4  of  January  31.  1979...  12151 

No.  79,5  of  February  6.  1979...  12153 
No.  73-10  of  January  2,  1973 
(Amended    by    Presidential 
Determination  No.  79-5  of 

Feb.  6,  1979) 12153 

Executive  Orders: 

1 1888  (Amended  by  EO  12124)..  11729 

12124 „ 1 1 729 

Proclamations: 

4643 .'. 12601 

4644 12603 

5  CFR 

300 1 1996 

536 11741 

7  CFR 

25a . , 121S6 

905 > 12605 

907.., 11745.  12606 

910 _.^. 11746.  12953 

916 ; 12156 

917 12156 

928 ^...yt. 12606 

'929 ;..... ::f.. 12017 

959 .L , 1 1746 

971 JL... 11517 

1580 12607 

2853 12953 

2880 12954 

2900 _ ;.  11518 

Proposed  Rules: 

ado ^ 11923 

802 11982 

803 11984 

929 11785 

1062 _ 13033 

•1402  ..,._ 11555 

1438 V. r. 12199 

1948 12936 

2900 12428 

8  CFR 

235 '. 12157 

238 , 12399 

Proposed  Rules: 

242 12199 

9  CFR^ 

82 11748.  12159.  12957 

85. 12159 

92 12958 


10  CFR 

35 !....  1 1749 

205 12160 

210 ^ 12634 

211 ., 12634,  12959 

212 12399.  12634 

600 12920 

1022 12594 

Proposed  Rules: 

2 12428 

211 12431 

212 12431 

475 12685 

.  500 12227 

501 12227 

502 12227 

503 12227 

505 12227 

12  CFR 

215 12959 

219 „ 12968 

225 12019 

226 11749. 12970 

250 V 12968 

261b 1 1750 

701 12401 

Proposed  Rules: 

215 13035 

304 .™..  13035 

349 13035 

701 ......1 11785 

720 ;. 12431 

13  CFR 

120 


1  if  50 

Proposed  Rules*. 

Ch.  V  ,  12562 

108 1 1 787 

121 „ 12200 

14  CFR 

39 1 1527. 

11528.  12019-12024.  12635-12637 

71 11530-11534.  12026.  12639 

73 11532,  11535.  12640 

97 11536.  12640 

380 12971 

Proposed  Rules: 

1 12042 

21  12042.  12044.  12045 

27 12685 

29 12685 

39  .". 12686.  12687 

43 12685 

61 : 12685 

65 12042 

71 11555- 

11558.  12042.  12688.  12689 

73 11559 

91  ; 12042.  12685 

105 12042 

121 12685 

127 12685 

133 12685 

135 12685 


15  CFR 

7a 1 2982 

7b .v..  1 2982 

8 .\  1 2642 

370 ♦ n2405 

373 12406,  12642 

379 1 2405 

385 .' .» 12405 

399 „ 12405 

Proposed  Rules: 

Ch.  I ^ ., 12562 

Ch.  II „... 12562 

Ch.  Ill 12562 

Ch.  IV 12562 

Ch.  VIII  12562 

Ch.  IX 12562 

Ch.  XII 12562 

501 12690 

2301 13262 

16  CFR 

1700 


12Sf»0 

Proposed  Rules: 

13 11560 

436 11565 

1208 .; 13040 

1209  y.   12864,  12872 

17  CFR 

1 2 L.U „ 12027 

2 1 1 1 2 163 

240 , ..„ 1 1751 

241 u ;. 11537 

250 1 1541 

256 1 154 1 

Proposet  Rotjs: 

210 12201 

270  12202,  12204 

18  CFR 

280 12409 

281 12409 

282 12409 

283 12409 

284 12409 

285 1 2409 

286 12409 

Proposed  Rules: 

4 12432 

16 12432 

131 12432 

290 , 12438 

19  CFR 

6 12028 

101 12029 

141 12411 

153 12417 

20  CFR 

404 124 18 

410.... 12164 

416 12578,  12579 

653 13244 

680 ..  12394 

901 11751 


20  CFR— Continued 

Proposed  Rules: 

404 , 12205 

680 i ; 13188 

21  CFR    \ 

7 ...„ fi  12164 

16 „ ;  13234 

81 ;. « 12169 

103 12169 

129 „ 12173 

131 11752 

184 12991 

310 11753 

520 12991,  12992 

522 11754.  12992 

561 12030 

610 11754 

800 13234 

1310..i 12993 

Proposed  Rules: 

81 12205 

207 12208 

210 12208 

225 12208 

226 '. 12208. 

333 - 13041 

436 11788 

455 ;. 11789 

501 „ 12208 

510 .,._12208 

514 1^  12208 

522 1.  12208 

555 „ 11789 

558 12208 

870 ; 13284 


22  CFR 

Propose 


>POSED.^LES: 

J5:::9:::;:::: 


12457 
12209 


23  CFR  \ 

630 11541.  11754 

655 11543,  12646 

661 i „....  11542 

771 .j„ 12995 

924 1 1543 

Proposed  Ruiis:     # 

645 ...V- 12209 
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Title  7 — Agriculture 

CHAPTER  IX— AGRICULTURAL  MAR- 
KETING SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE- 
PARTMENT OF  AGRICULTURE 

[Lomon  Reg.  189] 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

AGENCY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  estab- 
lishes the  quantity  of  fresh  California- 
Arizona  lemons  that  may  be  shipped 
to  market  during  the  period  March  11- 
17.  1979.  Such  action  is  needed  to  pro- 
vide for  orderly  marketing  of  fresh 
lemons  for  this  period  due  to  the  mar- 
keting situation  confronting  the  Ipmon 
industry. 

EFFECTIVE  DATE:  March  11,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant-  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
910.  as  amended  (7  CFR  Part  910),  reg- 
ulating the  handling  of  lemons  grown 
in  California  and  iArizona,  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  upon  the  ba.sis  of 
the  recommendations  and  information 
submitted  by  the  Lemon  Administra- 
tive Committee,  and  upon  other  infor- 
mation, it  is  found  that  the-limitation 
of  handling  of  lemons,  as  hereafter 
provided,  will  tend  to  effectuate  the 
declared  policy  of  the  act.  This  regula- 
tion has  not  been  determined  signifi- 
cant under  the  USDA  criteria  for  im- 
plementing Executive  Order  12044. 

The  committee  met  on  March  6, 
1979,  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regulation  and  recom- 
mended a  quantity  of  lemons  deemed 
advisable   to   be   handled   during  the 


specified  week.  The  committee  reports 
the  demand  for  lemony  has  improved. 
It  is  further  found  that  it  is  imprac- 
ticable and  contrary  to  the  public  in- 
terest to  give  prelimin?iry  notice, 
engage  in  public  rulemaking,  and  post- 
pone the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg- 
ister (5  U.S.C.  553).  because  of  insuffi- 
cient time  between  the  date  when  in- 
formation became  available  upon 
which  this  regulation  Is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Inter- 
ested persons  were  given  an  opportuni^ 
ty  to  submit  information  and  views  on 
the  regulation  at  an  open  meeting.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these  reg- 
ulatory provisions  effective  as  speci- 
fied, and  handlers  have  been  apprised 
of  such  provisions  and  the  effective 
time. 

S910.tH9    Lemon  Regulation  189. 

Order,  (a)  The  quantity  of  lemons 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
March  11.  1979.  through  March  17, 
197&,  is  established  at  240.000  cartons. 

(b)  As  used  in  this  section,  "han- 
dled" and  "carton(s)"  mean  the  same 
as  defined  in  the  marketing  order. 

■  (Sees,  i-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674.) 

Charles  R.  Brader, 
Acting  Director,  Fruit  and  Vege- 
table    Division,     Agricultural 
Marketing  Service.  ^ 

tPR  Doc.  79-7482  Piled  3-8-79;  12:00  pm] 
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CHAPTER  XXVII— FOOD  SAFETY  AND 
QUALITY  SERVICE,  DEPARTMENT 
OF  AGRICULTURE 

SUBCHAPTER  C— REGULATIONS  AND  STAND- 
ARDS UNDER  THE  AGRICULTURAL  MARKET- 
ING ACT  OF  1946 

PART  2853— MEATS,  PREPARED 
MEATS  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION  AND 
STANDARDS) 

Subpart  A-^Regulations,  Fees  and 
Charges 

AGENCY:  Food  Safety  and  Quality 
Service,  USDA. 


ACTION:  Pinal  rule. 

SUMMARY:  These  reg^Iations  are 
being  changed  to  reflect  a  decrease  in 
the  hourly  fees  charged  for  volurttary. 
Federal  meat  grading  services.  Even 
though  provisions  of  Pub.  L.  92-210—  ' 
have  resulted  in  a^.5  percent  pay  in- 
crease for  Federal  employees  for  FY 
1979,  this  pay  increase  is  more  than 
offset  by  thfe  combined  effects  of  (1) 
reduced  travel  costs  and  (2)  lower  ratio 
^f  salary  cost  per  hour  d'f  revenue. 

EFFECTIVE  DATE:  March  25,  1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

David  K.  Hallett,  Chief,  Meat  Grad- 
ing Branch,  Meat  Quality  Division. 
Food  Safety  and  Quality  Service.  ^ 
U.S.  Department  of  Agriculture, 
First  Floor  Mezzanine.  Annex  Build. 
Ing,  Washington,  D.C.  20250,  Area 
Code  (202)  447-2210. 

SUPPLEMENTARY  IIJIFORMATION: 
In  June  1977,  the  b^e  hourly  fee  rate 
was  increased  from  |17  to  $19  primar- 
ily due  to  pro jectea^  costs  a§socia^d 
with  travel  time  provisions  of  the-  Fair 
Labor  StandaWbs  Act.  The  $2  pfer  hour 
increase  was  an  interipi  measnre  to 
cover  projected  grader  travel  costs  for 
transportation  of  meat  grading  equip- 
ment from  residence  to  worksite  and  - 
return  until  alternate  ^procedures 
could  be  implemented  to  minimize  or 
eliminate  these  costs.  Since  that  in- 
crease, procedures  have  been  imple- 
mented which  permit  in-plant  storage 
of  equipment  in  most  grading  loca- 
tions, thereby  substantially  reducing 
FLSA  travel  costs.  Consequently,  a 
large  portion  of  that  fee  increase  is  no 
longer  required. 

A  second  major  factor  is  the  planned 
substantial  ijicrease  in  the  number  of 
technical  employees.  This  i increase  is 
necessitated  by  the  transfer  of  re.spon- 
sibility^o  the  USDA  for  the  certifica- 
tion of  all  meat  and  meat  items  pro- 
cured by  the  Department  of  Defense. 
This  expansion  will  result  in  an  in- 
crease in  the  estimated  number  of  rev- 
enue hours  over  those  of  FY  1978.  The 
relationship  between  the  projected  in- 
crease in  the  number  of  revenue  hours 
and  the  average  salary  of  employees  , 
further  contributes  to  the  reduction  in 
the  hourly  fee  rate.  In  recent  years, 
the  average  grade  level  of  meat  grad- 
ing employees  has  been  approximately 
GS-9/6  with  a  current  annual  salary 
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of  S18.575.  With  an  increase  in  staff 
planned  for  FY  1979— primarily 
trainee  and  nonjourneymen  level  Krad- 
ers  at  the  GS-5  and  GS^7  levels— the 
average  grade  level  will  be  reduced. 
This,  reduction  in  the  .average  grade 
level  has  the  effect  of  slightly  lower- 
uig  that  portion  of  the  hourly  fee  re- 
Qiured  to  recover  grader  salary  costs, 
thereby  resulting  in  lower  costs  pi-r 
hour  of  revenue  earned. 

Accordingly.  7  CFR  2853.27<a)  pre- 
.scribing  fees  for  Federal  meat:  grading 
.service  is  hereby  amended  by  changing 
Ih.'  phra.ses  •$20.00  per  hour."  -$24.00 
per  hour."  and  540  00  per  hour"  to 
S  18.20  per  hour."  $22  20  per  hour." 
and    c36.40  per  hour"  respectively. 

iS.T    203.  205.  60  Stat.   1087.  1000.  7  IT  S.C 
ItiUJ.  1^24)  •      ^  • 

Since  ihese  amendments  reflect  a 
tl' crease  in  Uie  hourly  fees  charged 
tor  voluntary  Federal  m»:'nt  grading 
.service.  Donald  L.  Houston.  Acting  Ad- 
tMini.^^tralor.  has  determined  that  the 
benefits  to  be  derived  therefrom 
shQuld  be  effected  immediately. 

Further,    these    amendments    have 
not  been  de.signated  "significant"  and 
this    final    rulemaking    is    being    pub 
!i.slud  under  emergency  procedures  a.s 
ai!thori::ed  by  Executive  Order  12044 
and  Secrt'tary's  Memorandum  1955.  It 
i'.;is    been    determined    by    Donald— L. 
Hou.-iton  that  the  emergency  nature  of 
these   amendments   warrants   publira-  , 
lion  witljout  waiting  for  pubii"  com- 
ttvnt   and   preparation   of  an   impart^ 
statement.  These  amendments,  as  well^ 
a.s    the    complete    regulation,    will    be 
.scheduled  for  review  under  provisions 
of  Executive  Order   12044  and  Seere 
larvs  Memorandum  1955. 

Therefore,  pursuant  to  the  authori- 
ty in  5  U.S.C.  553.  it  is  found  upon 
good  cause  that  notice  and  other 
public  procedure  with  respect  to  these 
amendments  are  impracticable  and 
contrary,  to  the  publjc  interest  and 
good  cause  is  found  for  making  thcfe 
amendments  effective'  less  than  30 
days  after  publication  in  the  Feder.m. 

RKiJtSTER.  •  \ 


at  WashingtoV.  D.C. 


on:  March 


Done 
•J.  1979 

Donald  L.  Housto^*. 
Acting  Administrator. 
Food  Safety  and  Quality  Service. 

(FR  Doc.  79  6916  Filed  3  8  79:  8:45  ami 
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SUBCHAPTEI  E— EXPORT  AND  DOMESTIC    ' 
CONSUMPTION  PROGRAMS 

PART  2880— FRESH  IRISH  POTAYOES 

Subpart — Fresh  Round  White  and  Red 
Potatoes — Livestock  Feed  Diversion 
Program 

AGENCY:  Food  Saftty  and  Quality 
Service.  USDA. 
ACTION:  Final  rule. 
SUMMARY:  The  purpose  of  this  rule 
is  to  set  forth  the  terms  and  condi- 
tiotis  of  a  potato  diversion  program  for 
the  1978  crop  of  Round  White  and 
Red  potatoes  produced  in  the  Red 
River  Valley  of  Minnesota  and  North 
Dakota.  This  rule  sets  out  the  provi- 
sions of  eligibility  for  payments,  the 
need  for  approval  of  diversion  by 
USDA.'the  rate  of  payment  to  produc- 
ers, and  other  conditions  of  participa- 
tion. This  rule  is  necessary  to  inform 
eligible  producers  of  this  new  pro- 
gram's requirements. 
EFFECTIVE  DATE:  March  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 
D.  A.  Thibeault.  Chief.  Commodity 
Prm-urement  Branch.  Fruit  and 
Vegetable  Quality  Division.  FSQS. 
U.S.  Department  of  Agricufl 
Wellington.  DC.  20250,  telephonl 
(2021 447-2781. 
SUPPLEMENTARY  INFORMATION: 
Following  unusually  good  weather 
during  the  growing  and  harvesting 
sea.son.  a  surplus  crop  of  potatoes  for 
fall  harvest  was  produced  in  1978.  Al- 
though the  surplus  consists  principal- 
ly of  Ru.s.set  potato»\s,  which  are  pro- 
duced principally  in  the  pacific  north- 
west, other  typ^s  of  potatoes  consist- 
ing of  Round  White  and  Red  varieties 
are  at  extremely  low  prices  in  the  Red 
River  Valley.  A  potato  diversion  pro- 
gram accounting  for  a  sufficient  ton- 
nage will  stabilize  potato  prices  which 
have  been  depre.ssed  owing  to  an  exist- 
ing nationwide  surplus.  U.S.  potato 
production  in  1978  (360.4  million  cwt.) 
exceeds  the  previous  record  high  set  in 
1976.  Trade  reports  show  that  current 
field  run  prices  for  Red  River  Valley 
potatoes  fall  within  one-half  to  two- 
thirds  of  production  costs. 

An  Impact  Analysis  Statement  for  a 
Round  White  and  Red  potato  diver- 
sion program  has  been  prepared  and 
provides  specific  detail  of  the  need  for 
the  diversion  action,  the  scope  of  the 
action  proposed,  the  cost  to  the  Gov- 
ernment and  the  likely  e/fect  on  pro- 
ducer prices. 

Due  to  the  low  retun'iS  fijom  potato 
sales,  many  producers  of  Round  White 
and  Red  potatoes'ttre  on  the  brink  of 
economic  disaster.  It  is  the  judgment 
of  the  USDA  that  the  surplus  of 
Round  White  and  Red  potatoes  in  the 


Red  River  Valley  of  North  Dakota  and 
Minnesota  ranges  from  1  to  1'^  million 
hundredweights  and  that  action  is 
needed  to  divert  surplus  potatoes  to 
enhance  potato  prices.  This  action  is 
consistent  With  the  original  guicfelines 
df  USDA  to  divert  12  million  hundred- 
weights of  potatoes  from  the  1978  fall 
crop. 

Options  considered  for  disposing  •f 
the  potatoes  consisted  of  Government 
aided  and  commercial  export  .sales,  do- 
nations to  school  lunches,  animal  feed, 
conversiort^to  alcohol,  starch,  and  fer- 
tilizer, and  natural  dehydration  for 
animal  feed.  Due  to  large  potato  crops 
in  mo.>t  parts  of  the  world  where  pota- 
toes are  consumed,  export  sales  oppor- 
tunities are  limited  this  season.  How- 
ever, the  Department  is  considering 
encouraging  the  export  of  dehydrated 
potatoes  and  conversion  of  potatoes 
into  alcohol.  This  Department  ha.s 
also  made  heavier  than  usual  dona- 
tions of  potato  products  to  .schools  and 
elderly  feeding  program  this  season. 
Howev»r.  this  has  had  a  limited 
impact  on  the  heavy  domestic  supply 
of  potatoes. 

No  starch  facilities  are  available  for 
diversion  of  potatoes  in  the  Red  River 
Valley.  Li\e.stock  feeding  either  for 
immediate  use  or  spreading  on  pas- 
^-res  for  feeding  later  In  the  Spring 
the  most!  expedierit  means  of  di- 

rting  potatoes.  Accordingly,  in  order 
o  provide  an; incentive  to  producers  to 
divert  their  potatoes  to  u.se  as  live- 
stock feed,  payments  are  being  offered 
to  eligible  producers  in  the  Red  River 
Valley  produttion  area  to  encourage 
such  diversions.  These  payments  are 
being  offered  over  a  period  of  30  days, 
beginning  March  12,  1979.  The  diver- 
sion payments  will  compensate  potato 
producers  for  low  prices  obtained  from 
.sales  of  potatoes  for  Ijlvcstock  feed. 

Feeding  potatoes  to  livestock  can  be 
expected  to  be  carried  out  under  vari- 
able cbndKions  under  this  program.  In 
this  respect  the  feeding  requirements 
of  the  pnogram  attempt  to  encompass 
all  gene/ally  used  methods.  It  is  un- 
derstooa  that  some  feeding  .arrange- 
ments/ill  be  temporary  and  un.sophis- 
ticatod  and  therefore  less  efficient  in 
liminng  wa.ste  than  some  others. 

computing  the  permitted  rates  of 
spreading  potatoes  on  pasture  land 
where  livestock  are  grazing,  considera- 
tion was  given  to  the  waste  that  will 
occur  '  hrough  the  animals  trampling 
the  p./.atoes  spread  on  the  ground. 
Similar  consideration  will  be  given  by 
USDA  \'  lien  determining  whether  ade- 
quate pasturing  by  livestock  has  oc- 
curred under  the  freeze-thaw  method 
of  feeding.  The  definition  of  adequate 
pasturing  in  the  regulation  contains 
more  details.  J 

Diverte'rs  who  are  indebted  to  USDA 
or  to  any  other  agency  of  the  United 
States    are    subject    to    the    creditor 


agency  making  a  claim  against  any 
amount  due  under  the  program.  How- 
ever, the  diverter  has  the  right  to  con- 
test the  justness  of  the  indebtedness 
involved  either  by  administrative 
appeal  or  legal  action. 

The  payment  will  be  $2.00  per  hun- 
dredweight for  potatoes  diverted.  Due 
to  the  small  volume  to  be  diverted  and 
the  limited  time  available  this  season 
to  achieve  successful  dehydration  by 
alternate  freezing  and  thawing,  the 
program  period  will  be  limit>d  to  30 
days. 

Immediate  action  is  necessary  to  re- 
lieve the  commerical  potato  markets 
from  the  price-depressing  impact 
which  persistently  exists  when  potato 
supplies  are  in  surpltis.  Accordingly, 
Dr.  Donald  L.  Houston,  Acting  Admin- 
istrator, FSQS,  has  determined  that 
an  emergency  situation  exists  requir- 
ing immediate  program  action  without 
a  notice  and  comment  period,  that 
compliance  with  the  notice  and  public 
procedure  provision?  of  5.  U.S.C.  553  is 
impracticable  and  contrary  to  the 
public  interest,  and  in  accordance  with 
the  provisions  of  Executive  Order 
12044  (43  FR  12661,  March  24,  1978) 
that  it  is  not  po.ssible  to  publish  these 
regulations  in  proposed  form  and 
allow  60  days  for  public  comment. 
However,  the  public  is  invited  to 
submit  written  comments  concerning 
this  program  to:  Executive  Secretariat, 
Attention:  Annie  Johnson,  Food 
Safety  and  Quality  Service,  Room 
3167,  South  Agriculture  Building,  U.S. 
Department  of  Agriculture,  Washing- 
ton, D.C.  20250.  In  order  to  be  sure  of 
consideration,  comments  must  be  re- 
ceived by  March  21,  1979.  The  pro- 
gram will  be  reevaluated  on  the  basis 
of  comments  submitted.  All  comments 
submitted  pursuant  to  this  notice  will 
be  made  available  for  public  inspection 
in  the  office  of  the  Executive  Secretar- 
iat during  regular  hours  of  business. 

Accordingly.  7  CFR  Chapter  XXVIII 
is  amended  by  adding  a  new  subpart  to 
read  as  follows: 

PART  2880— FRESH  IRISH  POTATOES 

Subpart — Freth  Round  White  and  R«d 
Pototect — Livestock  Feed  Diversion  Programs 

S.T. 

2880  50  General  .statement. 

2880  51  Admini.stration. 

2880.52  Area. 

2880.53  Period  of  program 

2880.54  Rate  ot  payment. 

2880.55  Eligibility  for  payment. 

2880.56  Application  and  approval  for  par- 
ticipation. 

2880.57  Performance  bond. 

2880.58  Period  of  diversion. 

2880.59  Defiilition  of  diversion. 

2880.60  Diversion  specifications. 

2880.61  Inspection  and  certificate  of  diver- 
sion. 

2880.62  Methods  of  utilization. 

2880.63  Claim  for  payment. 
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Sec. 

2880.64  Compliance  .with    program    provi- 
.sions. 

2880.65  Inspection  of  premises. 

2880.66  Records  and  accounts. 

2880.67  Set-off. 

2880.68  Joint  payment  or  assignment. 

2880.69  Officials  not  to  benefit. 

2880.70  Amendment  and  termination. 

Authority:  5§  2880.50  to  2880.70  issued 
under  sec.  32.  49  Stat.  774,  as  amended  (7 
U.S.C.  612c). 

§  28S0..'.0    General  xtatement.r 

In  order  to  encourage  the  domestic 
consumption  of  fresh  Round  White 
and  Red  potatoes  by  diverting  them 
from  normal  channels  of  trade  and 
commerce,  the  Secretary  of  Agricul- 
ture, pursuant  to  the  authority  con- 
ferred by  section  32  of  PvUijlic  Law  320, 
74th  Congress,  as  amended,  offers  to 
make  payment  for  the  diversion  for 
use  as  livestock  feed  of  1978  crop 
Round  White  and  Red  potatoes,  sub- 
ject to  the  terms  and  conditions  set 
forth  in  this  subpart.  Infprmation  re- 
lating to  this  program  and  forms  pre- 
scribed for  use  hereunder  may  be  ob- 
tained from  the  following: 

Fruit  and  Vegetable  Quality  Divi- 
sion, Food  Safety  and  Quality  Service. 
United  States  Department  of  Agricul- 
ture, Washington,  D.C.  20250. 

State  Agricultural  Stabilization  and 
Conservation  Committees  in  the 
States  of  Minnesota  and  North 
Dakota. 

County  Agricultural  Stabilization 
and  Conservation  Committees  in  the 
respective  counties. 

§  2K80.51     Administration. 

The  program  provided  for  in  this 
subpart  will  be  administered  under  the 
general  direction  and  supervision  df 
the  Director.  Fruit  and  Vegetable 
Quality  Division,  Food  Safety  and 
Quality  Service,  and  in  the  field  will 
be  carried  out  by  the  Agricultural  Sta- 
bilization and  Conservation  Service 
through  Agricultural  Stabilization  and 
Conservation  County  Committees, 
hereinafter  referred  to  as  the  State 
and  County  Committees.  Each  State 
Committee  will  authorize  one  or  more 
employees  to  act  as  representatives  of 
the  United  States  Department  of  Agri- 
culture, hereinafter  referred  to  as 
USDA,  to  approve  applications  for 
participation.  The  State  and  County 
Committees  or  their  authorized  repre- 
sentatives do  not  have  authority  to 
modify  or  waive  any  of  the  provisions 
of  this  subpart  or  any  amendments  or 
supplements  to  this  subpart. 

§  2HS0.52     Area. 

This  program  will  be  effective  in  the 
States  of  Minnesota  and  North 
Dakota, 
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§  2880.33     Period  of  program. 

This  program  will  be  effective  for  a 
thirty  day  period  beginning  March  12. 
1979.  «    . 

§  2880.34     Rate  of  payment, 

The  rate  of  payment  per  100  pounds 
of  potatoes  in  each  lot  which  meet  "the 
requirements  of  Specification  A  as  de- 
fined In  §2880.60  will  be  two  dollars 
per  hundredweight  for  potatoes  di- 
verted from  the  inception  of  the  pro- 
gram through  a  period  of  30  days.  No 
payment  will  be  made  for  any  frac- 
lional  part  of  100  pounds  and  such 
quantities  shall  be  disregarded. 

{  2880.33     Eligibility  /or  payment 

Payments  will  be  made  under  this 
program  to  any  individual,  partner- 
ship, associatibn,  or  corporation  pro- 
ducing*Round  ^hite  and  Red  potatoes 
in  the  States  of  Minnesota  and  North 
Dakota,  (a)  who  executes  and  files  an 
application  for  participation  on  the 
prescribed  form,  (b)  who  files  a  per- 
formance bond  as  provided  in 
§2880.57,  (c)  whose  application  is  ap- 
proved, (d)  who  diverts  his  fresh 
Round  White  and  Red  potatoes  within 
the  States  specified  in  the  approved 
application,  directly  or  through  any 
other  person  or  persons,  (e)  who  files  a 
claim  as  provided  in  §2880.63,  and  (f) 
who  Complies  with  all  other  terms  and 
conditions  contained  in  this  subpart. 

§t{K80.36    Application    and    approval    fur 
participation. 

Ptoducers  desiring  to  participate  in 
this  program  must  sutflrilt  a  written 
application  on  Form  ASCS-1 17  "Appli- 
cation for  Participation  in  Fresh  Irish 
Potato  Livestock  Peed  Diversion  Pro- 
gram". Each  applicant  must  submit  a 
performance  bond  as  provided  in 
§2880.57.  Applications  and  bonds 
should  be  submitted  to  the  County 
ASCS  Office  for  the  county  within 
which  the  potatoes  are  to  be  diverted. 
Applications  will  be  consider^  in  the 
order  received  and  in  accordance  with 
the  availability  of  funds.  Applicants 
will  be  notified  of  the  approval,  in 
whole  or  in  part,  or  nonapprpval  of 
their  application.  '  Approved  applica- 
tions may  be  modified  or  amended 
with  the  consent  of  the  applicant  and 
the  duly  authorized  representative  of 
the  State  Committee:  Provided,  t^at 
such  modification  or  amendment  shall 
not  be  in  conflia  #ith  the  provisions 
of  this  subpart  ^r  any  amendment  or 
supplements  hereto.  An  approved  ap- 
plicant is"hp*^nafter  referred  to  as 
"the  diverter'. 


do' 


§  2880..57     Performance  bond. 

In  order  to  protect  the  Govern- 
ment's interest,  each  applicant  shall 
submit  with  his  first  application  for 
participation  a  performance  bond  as 
further  assurance  that  the  potatoes  di- 
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verted  pursuant  to  this  program  will 
be  used  exclusively  for  feeding  to  live- 
stock by  methods  prescribed  in 
§  2880.62.  The  bond  shall  be  executed 
on  Form  ASCS-119.  ■"Performance 
Bond",  by  the  principal  and  two  indi- 
vidual sureties,  all  of  whom  shall  agree 
to  indemnify  USDA  for  any  losses, 
claims,  or  payryents  made  by  USDA 
with  respect  to'^^apy  quantity  of,  such 
potatoes  not  used  for  livestock  feed. 
USDA  may  disapprove  any  bond  if  for 
any  reason  any  surety  does/-not  in  the 
opinion  of  USDA  afford  USDA  full 
protection  and  security. 

§  2SS0..VS     Period  of  diver<iun. 

The  potatoes  in  connection  with 
which  payments  are  to  be  made  must 
be  diverted  (a)  after  the  date  of  ap- 
proval of  the  diverter's  application,  (b) 
within  the  time  period  specified  in  the 
approved  application,  and  (c)  in  any 
event  on  qr  before  the  termination 
date  of  the  program. 

$  2K}(«I..>9    Dcn.nition  of  diverHion. 

Diversion  of  potatoes  for  use  as  live- 
.siock  feed  as  used  herein  means  the 
initial  processing  of  potatoes  for  feed- 
ing to  livestock  by  cutting,  chopping, 
ensiling,  slicing,  gouging,  crushing, 
cooking  or  spreading  for  alternate 
freezing  and  thawing  to  the  degree 
th.U  the  general  appearance  of  the  lot 
as  a  whole  has  lieen  damaged  to  such 
an  e.Ktcnt  that,  in  the  opinion  of  the 
in.spector.  the  potatoes  arc  readily  and 
obviously  identifiable  as  having  been 
initially  proc»-ssed  and  rendered  un- 
suila.ble  to  enter  into  normal  channol.s 
of  trade  and  commerce  as  potatoes. 

J  JSHO.tiO     Diversion  ^»peri^lcationK. 

Roimd  White  and  Red  potatoes  in 
connection  with  which  payments  will 
be  made,  will  be  the  potatoes  in  each 
lot  which  meet  the  requirements  of 
Specification  A",  which  potatoes  are 
tuTeby  defined  as  meaning  •Cellar 
Run"  potatoes  '  which  are  equal  to  or 
better  than  the  quality  requirements 
of  U.S.  No.  2  Processing  Grade  (7  CFR 
Sec.  51  3411 1.  except  that  they  must 
have  a  minimum  diameter  of  I'a 
inches  and  no  tolerance  will  be  al- 
lowed for  defects  or  undersi/.e.  Also. 
fry  color,  glucose  content,  and  specific 
gravity  determination  are  hereby 
waived  under  this  grade  determina- 
tion. Potatoes  which  by  clipping  ends 
or  second  growth  could  be  made  to 
meet  Che  quality  requirements  of  U.S. 
No.  2  Proce.-^ing  Grade  need  not  be  so 
clipped  to  be  classed  as  Specification 
A.  but  the  weight  of  the  portions 
which  cu.stomarily  would  be  clipped 
off  shall  be  deducted  in  determining 
the  weight  of  those  potatoes  in  the  lot 
which  do  meet  the  requirements  of 
Specification  A. 


'Cellar  Run"  potatoes  are  hereby  de 
fiisvd  as  storage  potatoes  which  have  not 
been  'iorted. 
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§  I'SSO.fil  laspectiun  and  certiruate  of  di- 
version. 
Prior  to  diversion,  the  potatoes  shall 
be  inspected  by  an  Inspector  author- 
ized or  liceased  by  the  Secretary  of 
Agriculture  to  inspect  and  certify  the 
class,  quality,  and  crondition  of  fresh 
Irish  potatoes.  The  dlverter  shall  be 
responsible  for  requesting  and  arrang- 
ing for  inspection.so  that  the  in-spector 
can  be  present  to  determine  the  pro- 
portion of  potatoes  in  each  lot  which 
meet  the  quality  requirements  of 
Specification  A.  The  inspector  shall 
also  verify  the  quantity  of  potatoes 
being  diverted  and  that  such  potatoes 
have  been  diverted  as  defined  in 
§  2880.59.  )The  diverter  shall  furnish 
such  scale  tickets,  weighing  facilities. 
or  volume  measurements  as  deter- 
mined by  the  inspector  to  be  necessary 
for  ascertaining  the  net  weight  of  the 
potatoes  l)eing  diverted.  The  cost  of  in- 
specting, verifying  the  quantity,  certi- 
fying that  diversion  has  been  per- 
formed, and  issuing  certificates  there- 
of shall  be  borne  by  the  diverter.  Cer- 
tificates shall  be  prepared  on  Form 
ASCS-118.  "Invoice  and  Certificates  of 
Inspection  and  Diversion." 

§  L>.H80.fi2     .Methods  of  utilization. 

Following 'the  initial  processing  as 
specified  in  §  2880.59.  the  potatoes 
must  be  fed  to  livestock  by  one  or 
more  of  the  following  methods: 

(a)  Feeding  in  bams  or  feed  lots  dl- 
.rectly  from  trough.s.  bunkers,  bins,  or 
other  suitable  feeding  receptacle: 

(b)  Spreading  on  pasture  land  where 
livestock  are  grazing,  but  the  rate  of 
spreading  during  any  seven-day  period 
shall  not  exceed  500  pounds  of  pota- 
toes per  head  of  cattle  or  horses  or  250 
pounds  per  head  of  sheep  or  swine:  or 

<c)  Utilizing  the  potatoes  for  live- 
stock feed  after  dehydration  through 
.  a  process  of  alternate  freezing  and 
thawing.  In  addition  to  other  program 
requirements,  the  following  special 
terms  and  conditions  will  be  applicable 
to  such  method: 

■  (1)  The  potatoes  must  be  spread  on 
pasture  consisting  of  sod  or  other 
grassland.  The  potatoes  may  not  be 
spread  on  land-  set  aside  under  the 
Feed  Grain  Program,  the  Wheat  Pro- 
gram, or  under  a  Water  Bank  Program 
agreement.  The  land  on  which  the  po- 
tatoes are  spread  may  not  be  plowed 
or  otherwise  cultivated  until  it  is  de- 
termined by  USDA  that  adequate  pas- 
turing by  Uvestock  has  taken  place. 

(2)  The  potatoes  may  be  spread  no 
deeper  than  4  iiurhes  at  any  point. 

(3)  Diversion  payments  will  be  com- 
puted at  the  rate  of  $2.00  per  hundred- 
weight, but  fifty  percent  of  the  pay- 
ment to  diverters  by  USDA  will  not  be 
made  until  it  is  determined  by  USDA 
that  adequate  pasturing  by  livestock 
has  taken  place.  Adequate  pasturing 
will   be  considered  to  have  occurred 


when  potatoes  have  been  grazed  or 
consumed  to  the  extent  little  or  no 
feed  value  remain^. 

(i)  Consideration  shali  be  given  to 
evidence  that  reasonable  numl>ers  of 
livestock  had  ample  time  to  consume 
the  edible  potatoes  as  determined  ^ 
through  actual  counts  of  livestock  or 
visual  remains  thereof— tracks,  drop- 
pings, pasture  growth,  etc. 

(ii)  In  the  event  potatoes  remain 
after  pasturing,  evidence  must  exist 
that  most  of  such  potatoes  are  no 
longer  edible  becau.se  of  normal  spoil- 
age due  to  weather  conditions,  spread- 
ing, damage,  tramplings,  droppings, 
etc.  The  range  of  losses  from  such 
causes  may  be  expected  to  be  from  25 
percent  to  50  percent  of  the  potatoes 
originally  spread.  In  case  of  greater 
less,  documentation  satisfactory  to 
ASCS  must  be  provided  to  establish 
the  cause  of  such  loss. 

§  2S80.63  'claim  for  payment. 

In  order  to  obtain  payment,  the  di- 
verter must  submit  to  the  State  ASCS 
Office  which  approved  his  application 
a  properly  executed  "Invoice  and  Cer- 
tificates of  Inspection  and  Diversion"*. 
Form  ASCS-118.  and  (except  where 
the  diverter  is  the  feeder)  a  certifica- 
tion of  receipt  by  the  ultimate  feeder. 
All  such  claims  shall  be  filed  not  later 
than  one  calendar  month  after  the 
termination  date  specified  in  the  ap- 
plicable approved  application. 

§2S«0.«»I  Compliance  with  jiroRram  provi- 
sions. 
If  USDA  determines  that  any  quan- 
tity of  potatoes  diverted  under  this 
program  was  not  used  exclusively  for 
livestock  feed  purposes,  whether  such 
failure  was  caused  directly  by  the  di- 
verter or  by  any  other  person  or  per- 
sons, the  diverter  shall  not  be  entitled 
to  diversion  payments  made  in  connec- 
tion with  such  potatoes,  shall  refund 
to  USDA  for  any  other  damages  in- 
curred as  a  result  of  such  failure  to 
use  the  potatoes  exclusively  for  live- 
stock feed  purpo.ses.  USDA  may  deny 
any  diverter  the  right  to  participate  in 
this  program  or  the  right  to  receive 
payments  in  connection  with  amy  di- 
version previously  made  under  this 
program,  or  both,  if  USDA  determines 
that:  (a)  The  diverter  has  failed  to  use 
or  caused  to  be  u.sed  any  quantity  of 
potatoes  diverted  under  this  program 
exclusively  for  livestock  feed,  whether 
such  failure  was  caused  directly  by  the 
diverter  or  by  any  other  person  or  per- 
sons, (b)  the  diverter  has  not  acted  in 
good  faith  in  connection  with  any 
transaction  under  this  program,  or  (c) 
the  diverter  has  failed  to  discharge 
fully  any  obligation  assumed  by  him 
under  this  program.  Persons  making 
any  misrepresentation  of  facts  in  con- 
nection with  this  program  for  the  pur- 
pose of  defrauding  USDA  will  he  sub- 


ject to  the  applicable  civil  and  crimi- 
nal provisions  of  the  United  States 
Code. 

§  2MK0.63    Inspection  of  premises. 

The  diverter  sha^ll  permit  authorized 
representatives  of,  USDA  at  any  rea- 
sonable time  jjy  have  access  to  his 
premises  and^any  other  premises  on 
which  diversion  for  livestock  feeding  is 
to  take  placer  to  inspect  and  examine 
potatoes  which  are  being  diverted, 
used,  or  stored  for  diversion  or  use, 
and  to  inspect  and  examine  the  facili- 
ties for  diverting,  storiVig  and  using  po- 
tatoes in  order  to  determine  to  what 
extent  there  Is  or  has  been  compliance 
with  the  provisions  of  this  program. 

S  2880.66    Records  and  accounts. 

If  the  diverter  sells  or  otherwise  dis- 
po.ses  of  potatoes  diverted  pursuant  to 
this  program  to  any  other  person  or 
persons  for  use  as  livestocli  feed  or 
starch  manufacture,  the  diverter  shall 
keep  accurate  records  and  accounts 
showing  the  details  relative  to  the  di- 
version and  disposition  of  such  pota^ 
toes.  The  diverter  shall  permit  author- 
ized representatives  of  USDA  and  the 
General  Accounting  Office  at  any  rea- 
sonable time  to  inspect,  examine,  and 
make  copies  of  such  records  and  ac- 
counts in  order  to  determine  to  what 
extent  there  is  or  has  been  compliance 
with  the  provisions  ofHhis  program. 
Such  records  and  accounts  shall  be  re- 
tained by  the  diverter  for  three  years 
after  date  of  last  payment  to  him 
under  the  program  or  for  two  years 
after  date  of  audit  of  records  by  USDA 
as  provided  herein,  whichever  is  the 
later. 

§;s80.67    Set-off. 

If  the  diverter  is  indebted  to  USDA 
or  to  Jiny  other  agency  of  the  United 
States,  set-off  may  be  made  against 
any  amount  due  the  diverter  hereun- 
der. Setting  off  shall  not  deprive  the 
diverter  of  the  right  to  contest  the 
justness  ^f  the  indebtedness  involved, 
either  by  administrative  appeal  or  by 
legal  actiop. 

9  2880.((h    Joint  payment  or  assi^rnment. 

The  diverter  may  name  a  joint  payee 
on  the  claim  ^  for  payment  or  may 
assign,  in  accordance  with  the  provi- 
sions of  the  Assignment  of  Claims  Act 
of  1940.  Public  Law  811.  76th  Con- 
gress, as  amended  (31  U.S.C.  203.  41 
U.S.C.  15).  the  proceeds  of  any  claim 
to  a  bank,  trust  company.  Federal 
lending  agency,  or  other  recognized  fi- 
nancing institution:  Provided,  that 
such  assignment  shall  be  recognized 
only  if  and  when  the  assignee  thereof 
files  written  notice  of  the  assignment 
with  the  authorized  representative  of 
USDA  who  approved  the  application, 
together  with  a  true  copy  of  the  in- 
strument of  assignment,  in  accordance 
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with  the  instructions  on  Form  CSS-66 
or  ASCS-66  "Notice  of  Assignment'", 
which  form  must  be  used  In  giving 
notice  of  assignment  to  USDA.  The  - 
"Instrument  of  Assignment"  may  be 
executed  on  Form  CSS-347.  or  ASCS- 
36.  or  the  assignee  may  use  his  own  * 
form  of  assignment.  The  forms  may  be 
obtained  from  the  State  ASCS  Office 
or  the  Washington  office  shown  in 
§  2880.50. 

§  28K0.69     Officials  not  to  benefit. 

No  member  of  or  delegate  to  Con- 
gress or  Resident  Commissioner  shall 
be  entitled  to  any  share  or  part  of -any 
contract  resulting  from  this  program 
or  to  any  benefits  that  may  arise 
therefrom,  but  this  prbvision  shail  not 
be  considered  to  extend  to  such  a  con- 
tract if  made  with  a  corporation  for  its 
general  benefit  or  to  any  such  person 
.  acting  in  his  capacity  as  a  farmer. 

§  2H>»<hj4»_^mendment  and  termination. 

This  subpart  may  be  amended  or  ter- 
minated at  any  time  but  the  amend- 
ment or  termination  shall  not  be  effec- 
tive earlier  than  the  date  of  filing  with 
the  Office  of  the  Federal  Register.  No 
amendment  or  termination  shall  be 
applicable  to  any  potatoes  diverted 
before  the  effective  time  of  such 
amendment  or  terminatTon. 

An  impact  analysis  has  been  pre- 
pared and  is  available  from:  D.  A.  Thi- 
beault.  Chief.  Commodity  Procure- 
ment Branch,  Fruit  and  Vegetable 
Quality  Division.  FSQS.  U.S.  Depart- 
ment of  Agriculture.  Washingtop,  D.C. 
20250.  Telephone:  202-447-2781, 


Note:— The  reporting  and  n^ordkpjrfcing 
reqiiiremcnts  contained  herelnHhavr  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal  Re- 
port^ Act  of  1942.  ,  >" 

Dated:  March  5.  1979. 

,  Donald  L.  Houston,' 

V  Acting  Administrato 

Food  Safety  and  Quality  Seni 

[FR  Doc.  79-7110  Piled  3-8-79;  8:45  am 
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Title  9 — Animals  and  Animal  b^ducfs 

CHAPTER  I— ANIMAL  AND  PLANT 
HEALTH  INSPECTION  SERVICE,  DE- 
PARTMENT OF  AGRICULTURE 

SUBCHAPTEI  C— INTERSTATE  TRANSPORTA- 
TION OF  ANIMALS  (INCLUDING  POULTRY) 
AND  ANIMAL  PRODUCTS 
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PART   82— EXOTIC   NEWCASTLE    DIS- 
EASE; AND   PSiHACOSIS  OR  OR-    . 
NITHOSIS  IN  POULTRY 

Areas  Quarantined 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Final  Rule. 

SUMMARY:  The  purpose  of  this 
amendment  is  to  quarantine  an  addi- 
tional portion  of  Orange  County.  Cali- 
fornia and  additional  portions  of  Los 
Angeles  County,  California.  l>ecause  of 
the  existence  of  exotic  Newcastle  dis- 
ease. Exotic  Newcastle  disease  was. 
confirmed  in  Orange  County.  Califor- 
nia on  February  26.  1979.  and  in  hos 
Angeles  County.  California,  on  March 
1,  1979.  Therefore,  in  order  to  prevent 
the  dussemlnation  of  exotic  Newcastle 
disease  it  is  necessary  to  quarantine 
additional  portions  of  such  (bounties. 

EFFECTIVE  DATE:  March  5,  1979. 

FOR      FURTHER      INFORMATION 
CONTACTr 

Dr.   M.   A.   Mixson.   USDA.   APHIS. 
VS.  Federal  Building.  Room  748.  Hy-  , 
attsville.   Maryland   20782.   301-436-  " 
8073. 

SUPPLEM^TARY  INFORMATION: 
This  amendment  quarantines  an  addi-.- 
tional  portion  of  Orange  County,  Cali- 
fornia, and  additional  portions  of  Los 
Angeles  County,  California,  because  of 
the  existence  o^  exotic  Newcastle  dis- 
ease in  such  areas. 

Therefore,  the  restrictions  pertain- 
ing to'  the  interstate  movement  of. 
poultry,  mynah.  and  psittacine  birds, 
and  birds  of  all  other  species  under 
any  form  of  confinement,  and  their 
carcasses  and  parts  thereof,  and  cer- 
tain other  articles,  from  quarantined 
areas,  as  contained  in  9  CFR  Part  82. 
as  amended,  will  apply  to  the  quaran- 
tined areas. 

Accordingly.  Part  82.  Title  9.  Code  of 
Federal  Regulations,  is  hereby  amend- 
ed in  the  following  respects: 

In  §  82. 3(a)(i).  relating  to  the  State 
of  California,  a  new  paragraph  (v)  re- 
lating to  Orange  County,  and  new- 
paragraphs  (vi)  and  (vii)  relating  to 
Los  Angeles  County,  are  added  to 
read:    . 


K2..3     .Vreas  quarantined. 

(a)'**     - 
CI)  California. 

i*  •     J      •  •  • 

\ 
(V)  The  premises  of  Parrot  World. 
Inc.,  12531  Harbor  Boulevard.  Garden 
Grove.  Orange  County. 
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(vj)  The  premises  of  For  The  Birds. 
Inc..  6605  Clava  Street.  Bell  Gardens, 
Los  An»jt'l«  s  County. 

(vii)  The  premises  of  Barry's  Burl. 
E.xotic  B'irds,  6141  Clava  Street.  Bell 
Gardens.  Los  Angeles  County. 


(.Sees.  4  7,  23  Slat.  32.  as  amended;  sees.  1 
and  2.  32  Stat.  791-792.  a-s  amended:  .sees.  1- 
4.  33  Stat.  1264.  1^65.  a.s  amended;  see.s.  3 
and  11.  76  Stat.  130.  132  (21  U.S.C.  111-113. 
115.  117.  120.  123-126.  134b.  134f):  37  FR 
28464.  28477;  38  FR  19141.) 

The  amendment  imposes  certain  re- 
strictions neces.sary  to  prevent  the  in- 
terstate spread  of  exotic  Newcastle  dis- 
ease, a  co^nm unliable  disease  of  poul- 
try, from  the  quarantined  areas,  and. 
therefore,  must  be  macfe  effective  im- 
mediately to  accomplish  its  piirpo.se  in 
the  piU^icijiterest.  It  does  not  appear 
^  that  public  participation  in  this'  rule- 
making proceeding  would  make  addi- 
tional relevant  inforfViation  available 
1(5" the  Department. 

^     Accordingly,   under  the  administra- 
j3fotJve  procedure  provisions  in  5  U.S.C. 
L^S5^.  it  is  found  upon  good  cau.se  that 
^notice  and  other  public  procedure  with 
respect  to  the  amendment  are  imprac- 
ticable and  contrary  to  the  public  in- 
.  'terest.   and   good   cause   is   found   for 
making      the     amendment      effective 
b«fore  April  9.  1979. 

Don«'  at  Washington.  .D.C.  this  5th 
(lav  of  March  1979. 

Note.— This  final  rulemaJiing  Is  being  pub- 
lished under  emergency  procedures  as  au- 
thorized by  E.O.  12044  and  Secretary  s 
M<  morandum  1955.  It  has  been  determined 
by  M.  A.  MiXiion.  Acting  Assistant  Deputy 
Aflminiolrator.  Animal  Health  Programs. 
.-VPHIS.  VS.  USDA.  that  the  possLbility  of 
I  he  .spre.id  of  exotic  Newcastle  Tlisca.se  into 
o;her  Stales  or  Territories  of  the  United 
Siait.s  from  the  quarantined  arra.s  is  .severe 
mouKh  to  coastitule  an  emergency  whieli 
warrants  the  publication  of  this  quarantine 
wUhoul  waiting  for  public  comment.  This 
amendnu  nt.  a.s  well  as  the  complete  regula- 
tion, will  be  scheduled  for  review  under  pro- 
iisions  of  E.O.  12044  and  Secretary  s  Memo- 
randtini  19.^.5.  The  review  will  include  prepa- 
ra>tion  of  an  Impact  Analysig  Statement 
which  will  be  available  from  Program  Serv- 
ices Staff.  Room  870.  Feder.il  Building.  6505 
B.'lfT.si  Road.  Hyatt.svillc.  Maryland  20782. 
,101  4;t6  8o0.i. 

Pierre  A.  Cha->.ocx,    ' 

•    Deputy  Administrator. 
'*  Veterinary  Services. 

tKR  Doc.  79  7192  Filed  3  8  79;  8:45  an:vl 
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[3410-34-M) 

SUBCHAPTER  0— EXPORTATION  AND  IMPOrI 
TATION  OF  ANIMflS  (INCLUDING  POUL- 
TRY) AND  ANIMAt  PRODUCTS 

PART  92— IMPORTATION  OF  CER- 
TAIN ANIMALS  AND  POULTRY 
AND  CERTAIN  ANIMAL  AND 
POULTRY  PRODUCTS;  INSPECTION 
AND  OTHER  REQUIREMENTS  FOR 
CERTAIN  MEANS  OF  CONVEY- 
ANCE AND  SHIPPING  CONTAINERS 
THEREON 

Harry  S.  trsiman  Animal  Import 
^^^^f''        Center 

AGENCY:   Animal  and  Plant   Health 
Inspection  Service,  USDA.  _ 

ACTION:  Final  Rtile. 

SUMMARY:    This    document    revises  ^ 
the     provisions     of     the     cooperative  \ 
agreement  to  be  u.sed  for  the  imporra-  | 
tion    of    cattle    into    the    Harry    S. 
Truman   Animal  Import  Center.  The 
changes  are  minor  in  nature  and  are 
being  made  merely  to  clarif>-  the  pro- 
visions of  the  cooperative  agreement. 

EFFECTIVE  DATE:  March  5.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  D.  E.  Herrick,  USDA,  APHIS. 
VS.  Federal  Building.  Room  815.  Hy- 
attsville.  MD  20782  (301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 
On  Friday.  February  16v  W79.  there 
was  puofished  in  the  Federat-^oister 
(44  FR  10052-10056)  the  feeS  ^and 
method  of  collection  of  the  fees  frtjm 
importers  of  cattle  to  be  imported 
through  the.  Harry  S.  Truman  Animar 
Import  Center  (HSTAIC). 

The  docket  further  explained  that  in 
order  to  provide  sound  financial  man- 
agement both  for  the  prospective  im- 
porters and  the  Department,  it  is  es- 
sential that  the  importers.  pr<or  to  is- 
suance of  the  special  permits,  assume 
fiscal  responsibility  for  the  expenses 
to  be  incurred.  Due  to  the  unusual 
nature  of  the  service  and  the  need  to 
have  adequate  funds  on  a  fee  basis 
available  to  the  Department  for  the 
cost  of  the  significant  services  which 
will  be  performed  in  connection  with 
the  importation  of  animals  into  the 
HSTAIC  in  accordance  with  the  provi- 
sions of  section  1  of  the  Act  of  May  6, 
1970  (21  U.S.Cri35),  the  Department 
is  requiring  either  advance  payment  or 
a  payment  bond  meeting  the  require- 
ments specified  in  the  cooprrative 
agreement.  ^ 

The  Department  lias  determined 
that  there  is  a  need  to  amwid  the  co- 
operative agreement  in  orcfer  for  the 
Importer  to  secure  the  nec^s.sary  fi- 
nancing and  to  enter  into  tne  coopera- 


tive agreement,  and  to  enable  the  De- 
partment to  continue  with  the  proce- 
dures necessary  to  qualify  the  cattle 
for  importation  into  the  facility. 

The  Department  is  unable  to  furni.>;h 
specific  effective  dates,  fn  advance,  for 
those  importers  wishing  to  u.se  the 
provisions  of  paragraph  AdXb)  (pay- 
me,nt  bond)  In  the  cooperative  agree- 
ment. Therefore,  the  cooperative 
agreement  is  being  amended  to  delete 
provisions  for  such  specific  dates  anu 
to  provide  that  the  bond  shall  be  in 
effect  from  the  date  of  issuance  of  ttie 
import  permit  to  the  date  the  cattle 
are  released  from  quarantine  or  other- 
wise disposed  of.  The  date  for  the  ter- 
mination of  the  bond  has  been 
changed  from  "the  date  the  calllo  are 
scheduled  to  be  released  from  quaran- 
tine" to  "the  date  the  cattle  are  re- 
leased from  quarantine"  In  ca.se  some 
rea.son  arises  which  precludes  their  re- 
lease from  quarantine  on  the  sched- 
uled date.  The  life  of  the  payment 
bond  is  estimated  to  be  8  months. 
(Five  months  in  U.S.  quarantine  and  3 
months  to  complete  foreign  qualifying 
procedures.) 

Additionally,  the  first  sentences  of 
paragraphs  A(l)(a)  and  A(l)(b)  of  the 
cooperative  agreement  arc  amended 
by  revising  th^-latiguage  concerning 
the  computaMon  of  the  amount  to  be 
deposited  vclth  the  Department.  Under 
the  presei^tr  agreement,  thetimount  to 
be  deposited  with  the  Department  is 
equal  to  the  established  fee  multiplied 
by  the  nurhber  of  cattle  on  the  coop- 
erator's  import  permit.  Since  an 
import  permit  will  not  be  issued  until 
the  cooperative  agreement  has  be*  n 
signed,  the  language  in  the  agreement 
has  been  amended  to  reflect  thislfcact. 
The  amount  to  be  deposited  will  be 
equal  to  the  established  fee  multiplied 
by  the  number  of  cattle  for  which  an 
import  permit  is  to  be  issued  to  the  to- 
operator. 

It  is  expected  that  approval  of  the 
cooperative  agreement  and  the  depgsit 
of  the  necessary  funds  or  paymoyt 
bond  will  be  made  no  later  than  April 
9.  1979.  in  order  to  expedite  the  first 
importation. 

The    aforementioned    changes    are 
minor  and   have  been   made   for  the 
of  clarifying  the  codperative 
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Accon 
Federal 
theTolIoWii 

In  §R241 
(l)(a)  atW- 
read: 


Part  92,  Title  9,  Code  of 
ulalions,    is    amended    In 

respects: 

paragraph  (6)  Parts  A 
AdXb)    are    amended    to 


A   The  CooperalSt  Agrees 

1.  a  To  deposit  with  the  Service  upon  ex- 
ecution of  this  agreement  the  amount  of 

(equal  to  the  established  fee  multiplied. 

by  the  number  of  cattle  for  which  an  import 
pirniit  is  to  be  issued  to  the  coopcrator)  to 
cover  the  cost  to  the  Department  to  qualify 
animals  in  the  foreign  country  for  entrance 
intp  the  Harry  S.  Truman  Animal  Import 
Center  a^nd  the  quarantine  period  at  that  fa 
1  ciliry  and  to  qualify  the  cattle  for  importa- 
tion into  the  United  States,  or; 

b.  To  deposit  with  the  Service  upon  execu- 
tion of  this  agreement  a  payment  bond  in 

tlie  amount  of (equal  to  the  established 

fee  mrtltiplied  by  the  number  of  cattle  for 

which  an  import  permit  is  to  l)e  issued  to 

tlie  Cooperator).  Payment  will  be  due  one 

montti  prior  to  the  day  the  cattle  are  sche^- 

ii!td   to  be  released   from  quarantine.  The 

bond  shall  Ije  in  effect  from  the  date  of  the 

i.,-.iiance  of  the  import  permit  to  the  date 

^"ih^  cattle  are  released  from  quarantine  or 

oihcrwuse  disposed  of.  This  time  i.s  estunat- 

Jwed  lo  be  for  not  less  than  8  months.  Forfeit - 

'j'ure  tor  the  entire  amount  of  the  bond  shall 

occur  if  payment  Ls  not  received  from  the 

Cooperator  by  the  due  dale. 

»  It  is  necessary  to  publLsh  the.se  regu- 
lations as  a  final  rule,  to  becom/  effec- 
tive immediately,  in  order  to  allow  the 
importers  of  cattle  to  (1)  secure  the 
necessary  financing;  (2)  enter  into  a 
cooperative  agreement  with  the  De- 
partment; and  (3)  make  the  necessary 
arrangements  for  the  required  pre- 
entry  quarantine  procedures.  This  is 
necessary  in  order  to  insure  that  the 
space  available  in  HSTAIC  is  as  fully 
utilized  as  possible. 

Therefore,  for  such  good  cause  the 
Department  finds  that  notice  and 
other  public  procedul-e  regarding 
these  amendments  are  impracticable 
and  contrary  to  the  public  interest  and 
g(<r>d  cause  Is  found  for  making  these 
amendments  effective  less  than  30  days 
after  publication  in  the  Federal  Regis- 
ter. 

Note.  -This  final  rulemaking  is  being  pub 
hshed  under  emergency  procedures  as  au- 
thorized by  E.O.  12044.  and  Secretary  s 
Memorandum  No.  1955.  It  has  been  detor- 
niined  by  Dr.  G.  V.  Peacock.  Director.  Na- 
tional Program  Planning  Staffs.  Veterinary 
Services.  Animal  and  Plant  Health  Inspec- 
tion Service,  that  the  emergency  nature  of 
thLs  rule,  as  indicated  above,  warrants  the 
publication  of  this  rule  without  waiting  for 
public  comment.  This  amendment,  as  well 
as  the  complete  regulation,  will  l>c  sched- 

iled  for  review  undsC  P''''F'*'°"^  °'  ^^ 
T^044^nd  Secretaryi***4anorandiim  No. 
IsSiT^n  Impact  Analysis^tatemcnt  has 
been  prepared  and  is  available  from  I*ro- 
gram  Services  Staff.  R6om  87p,.-  Federal 
Building.  6505  Belcresl  Road.  H&atuville. 
MD  20782.  301 -436-869&,     •     '       i 


§92.11  KequirementM  for  the  importation 
of  animaU  into  the  Tniled  '  States 
through  the  Harry  S.  Truman  .Animal 
Imp<irt  Center. 


(c)  Cooperative  AgrcemcnL 


Done  at  Washington, 
day  of  March  1979. 


D.C.  this  5th 


PlERFE  A^HALOUX, 

Deputy  Administrator, 
Veterinary  Scrticcs. 

IKR  Doc.  79  7222  Piled  3-8  79;  8:45  ami 


RULES  AND  REGULATIONS    ' 

[6450-01 -M] 

Title  10 — Energy 

CHAPTER  II— ECONOMIC  REGULA- 
TORY ADMINISTRATION,  DEPART- 
MENT OF  ENERGY 

PART  211— MANDATORY  PETRO- 
LEUM ALLOCATION  REGULATIONS 

Standby  Petroleum  Product  Allocation 
Regulations — Activation  Order  To 
Update  the  Motor  Gasoline  Alloca- 
tion Base  Period:  Change  of  Hear- 
ing Dates  and  Location;  Standby 
Regulation  Activation  Order  No.   1 

JENCY:   Economic  Regulatory  Ad- 
linistration. 

JcTION:  Notice  of  Changp  of  Hearing 
>ates  and  Location. 

SUMMARY:  The  Ekionomic  Regula- 
tory Administration  (ERA)  of  the  De- 
riartment  of  fenergy  (DOE)  hereby 
gives  notice  of  a  change  in  the  date 
and  location  for  the  public  hearing  on 
its  activation  order  to  update  the 
motor  gasoline  base  period  previously 
.set  f9rth  in  the  notice  of  the--activa- 
tion  order  issued  on  February  22.  1979 
(44  FR  11202,  February  28,  1979).  The 
change  is  b*'!i^  made  to  allow  ERA  to 
receive  public  comments  as  quickly  as 
po.ssible  to  resolve  many  of  the  issues 
raised  since  issuance  of  the  activation 
^order. 

DATES:  The  hearing  in  Washington,. 
D.C,  previously  scheduled  for  March 
27.  1979,  is  now  scheduled  for  March 
21.  1979,  9:30  a.m..  and  will  be  contin- 
ued, if  necessary,  at  9:30  a.m.  on 
March  22  and  March  23.  Written  coih- 
ments  to  be  submitted  by  4:30  p.m.. 
e.s.t.,  March  30.  1979,  to:  Public  Hear- 
ing Management,  Room  2313,  2000  M 
Street.  N.W..  Wa.shington,  D.C.  2046J.. 
Request^  to  speak  must  be  made  by 
March  16,  1979.  If  your  are  selected  to 
be  heard,  you  will  be  so  notified  before 
4:30  p.m..  e.s.t..  March  19,  1979,  and 
will  be  required  to  submit  one  hun- 
dred copies  of  your  -statement  to: 
Public  Clearing  Mancgement.  Standby 
Activation  Order  No.  1.  Economic  Reg- 
ulatory Administration,  Room  2313, 
2000  M  Street.  N.W..  Washington.  D.C. 
20461.  before  4:30  p.m..  e.s.t..  March 
19.  1979. 

HEARING  LOCATION:  The  hearing 
location  is  ch;  iged  from  Room  ^105. 
2000  M  Street.  N.W..  Washington,  DC. 
to  Room  3000A,  Federal  Building.  12th 
and  Peiuisylvania  Avenue.  N.W.. 
Washington.  DC.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  G.  Gillette  (Comment  Proce- 
dures). Economic  Regulatory  Admin- 
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istration,2000  M  Street,  N.W.,  Room 
2214B,  Washington,  D.C.  20461  (202) 
254-5201.  -t 

William  Webb  (Office  of  Public  In- 
formation).    Economic     Regulatory 
Administration,  2000  M  Street,^l<wv^ 
Room      B-UO.     Washington.     D.C. 
20461 (202) 634-2170. 

Gerald  P.  Et^mer  (Regulations  and 
Emergency  Planning).  Economic 
Regulatory  Administration,  2000  M 
Street,  N.W..  Room  2304,  Washing- 
I  dn,  D.C  20461  (202)  254-7200. 

Michae'l  Paige  or  Joel  M.  Yudson 
Of  fie*  of  General  Counsel).  Depart- 
nent  of  Energy.  1000  Independence 

/Avenue.  S.W.,  Room  6A-127.  Wash- 
ington, D.C.  20585  (202)  252-6739. 
Issued  in  Washington.  D.C.  March 
6.  1979. 

Douglas  G.  Robinson, 
Assistant  Administrator,  Regula- 
tions   and    Emergency    Plan- 
ning.    Economic     Regulatory 
Administration.  ,     ; 

CFR  Doc.  79-7233  Filed  3-7-79:  8:4S-»rt()    ,   ' 


[6210-01 -M] 

Title  12 — Banks  ond  Banking 

CHAPTER  II— FEDERAL  RESERVE 
SYSTEM  I 

SUBCHAPTER  A— BOARD  OF  GOVERtfOITS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

(Reg.  O;  Docket  No.  R-0194) 

PART  215— LOANS  AO  EXECUTIVE 
OFFICERS,  DIRE^OAS;  AND  PRIN- 

^  CIPAL  SHAREHOLtyERS  OF  MEMBER 
BANKS 

Rules  to  Implement  New  Law 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  regulation. 

SUMMARY:  The  Board  of  Governors 
of  the  Federal  Reserve  System  has 
amende/  its  Regulation  O  (12  CFR 
Part  215),  formerly  entitled  "Loans  to 
Executive  Officers  of  Member  Banks/' 
Amended  Regulation  O  implements 
new  section  22(h)  of  the  Federal  Re- 

,  serve  Act.   recently  enacted  by  Con- 
gress as  section   104  of  the  Financial 
Institutions  Regulatory   and   Interest, 
Rate   Control    Act  of   1978   (  FIRA") 

-(Pub.  L.  95-630).  The  requirements  of 
section  22(h)  relate  to  loans  by  a 
member  bank  (1)  to  ah  executive  offi- 
cer, director  or  principal  shareholder 
of  the  member  bank  or  of  any  of  its 
bank  holding  company  affiliates  or  (2) 
to  a  company  or  political  or  caiVipaign 
conamittee  controlled  by  any  of  these 
persons. 
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The-  amendments  to  the  regulation 
were  adopted  after  review  of  the  ex- 
tensive public  comment  on  the  propos- 
als. The  amendments  will  become  ef- 
fective on  March  10.  1979.  to  meet  the 
effective  date  of  section  22(h).  Howev- 
er, the  Board  has  invited  additional 
public  comment  on  the  final  rules  for 
a  further  60  day  period.  The  Board 
will  consider  comments  and  adopt  any 
appropriate  amendments  to  the  regu- 
lation as  soon  as  practicable. 

DATES:  The  regulation  is  effective 
March  10.  1979.  Comment^  must  be  re- 
ceived by  May  9.  1979. 


Comments  should   be  in 

.should  refer  to  Docket  No. 

y  should  be  sent  to  Secre- 

of  Governors  of  the  Feder- 

System.  Washington,  D.C. 

comments   will   be   made 

inspection  and  copying  as 

the  Boards  Rules  Regard- 

ility    of    Information    (12 

161). 


INFORMATION 


ADDRESS: 

writing  and 
R-0194.  Th 
tary.  Boar 
al  Reserve 
20551.    Th 
available  f 
provided  ih 
Jng'  Avails 
CFR  Part 

FOR  /FURTHER 
CONTACT: 

James  V.  Mattingly  or  Michael  E. 
Bleierr Senior  Attorneys.  Legal  Divi- 
sion (202-452-3430  or  3721).  or  Mary 
Curt  in.  Senior  Attorney.  Division  of 
Banlting  Supervi.slon  and  Regulation 
(202-452-2620).  Board  of  Governors 
of  the  Federal  Reserve  System. 

SUPPLEMENTARY  INFORMATION: 
On  December  28,  1978.  Ihe  Board  of 
Governors  of  the  Federal  Reserve 
System  proposed  amendments  to  its' 
IJegulaiion  O  to  implement  the  re- 
qliirements  of  new  section  22(h)  of  the 
Federal  Reserve  Act  (44  FR  893.  Janu- 
ary 3.  1979).  Section  22(h)  governs 
loans  by  a  member  bank  to  any  of  its 
executive  officers,  directors  or  princi- 
pal shareholders  and  to  their  related 
interests.  An  executive  officer,  direc- 
tor or  principal  shareholder  of  the 
membf  r  bank  is  defined  to  include  any 
person  that  has  the  same  relationship 
with  (Da  bank  holding  company  of 
which  the  member  bank  is  a  subsidi- 
ary or  (2)  any  other  subsidiary  of  that 
bank  holding  company.',,  A  principal 
shareholder  means  an -^jiidividual  or 
company  that  controls  i^re  than  10 
per  cent '  of  any  class  of  voting  shares 
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of  the  bank  or  company.  (Shares  held 
by  a  member  of  an  individuals  imme- 
diate family  a;-e  considered  held  by 
the  individual  In  determining  principal 
shareholder  status).  The  limitations  of 
section  22(h)  (except  for  the  overdraft 
prohibition)  also  apply  to  a  related  in- 
terest of  any  of  these  persons.  A  relat- 
ed interest  is  a  company  that  is  con- 
trolled by.  or  a  political  or  campaign 
committee  that  is  controlled  by  or 
that  benefits,  a  person. 

Section  22(h)  haj  four  limitations. 
The-statue  generally: 

(1)  Establishes  a  lending  limit  of  10  per- 
cent of  a  member  bank  s  capital  and  surplus 
(subject  to  certain  exceptions) '  for  the  ag- 
gregate amount  of  all  loans  by  the  bank  to; 
(a)  Each  of  its  executive  officers  and  the  of- 
ficer's related  InteresU.  (b)  each  of  lU  prin- 
cipal shareholders  and  the  shareholder's  re- 
lated interests,  or  (c)  the  related  interesU  of 
each  of  the  bank's  executive  officers  and 
principal  shareholders;  * 

(2)  Prohibits  the  payment  by  a  member 
bank  of  an  overdraft  of  an  executive  officer 
or  director  on  an  account  at  the  bank; ' 

(3)  Requires  that  every  extension  of  credit 
by  a  member  bank  to  any  of  its  executive  of- 
ficers, directors  or  principal  shareholders  or 
to  any  related  interest  of  such  a  person  (a) 
be  made  on  substantially  the  .same  terms  as 
thase  prevailing  at  the  time  for  comparable 
transactions  With  other  persons- and  (b)  ^t 
Involve  more  than  the  normal'risk  of  repay- 
ment or  present  other  unfavorable  features;- 
and 

(4)  Requires  that  every  cxten.sion  of  credit 
by  a  member  bank  to  any  of  its  executive  of- 
ficers, directors  or  principal  shareholders,  or 
to  any  related  interest  of  such  a  person, 
that  would  exceed  $25,000.  when  all  loans  to 
the  person  and  the  person's  related  Inter- 
ests are  aKKregated,  tie  approved  In  advance 
by  a  majority  of  the  entire  board  of  direc- 
tors of  the  bank,  with  the  Interested  party 
ab-staining  from  voting. 

The  Board  has  received  well  over  200 
written  comments  concerning  the  pro- 


'In  certain  circumstances,  as  dlscu-ssed 
below,  executive  officers  of  other  subsidiar- 
ies of  the  m«mber  bank's  parent  bank  hold- 
ing company  are  not  considered  to  be  execu- 
tive officers  of  the  member  bank. 

If  the  member  bank  is  located  In  a  city, 
town  *or  village  with  a  population  of  less 
than  30.000.  thi.s  figure  Ls  18  percent  for  the 
purposf  of  the  10  percent,  lending  limit  es- 
tablished by  .scrtion  22ih).  If  such  a  member 
bank  is  a  .subsidiary  of  a  "bank  holding  com- 
pany, a  person  will  not  be  a  principal  share- 
holder of  th"  bank'hoiding  companymnless 
the  person  controls  more  than  18  percait  of 
any  cla-xs  of  voting  securities  of  the*bank 
holding  company.  . 


'These  exceptions  are  set  forth  in  section 
5200  of  the  Revised  Statutes,  12  U.S.C.  84. 
The  exceptions  generally  provide  higher  or 
no  limits  for  certain  types  of  secured  obliga- 
tions. For  example,  obligations  fully  secured 
by  direct  obligations  of.  or^tt^ly  quaranteed 
as  to  principal  and  InteresCsbJ^  the  United 
States  are  not  subject  to  any  limitation, 
under  section  5200  of  the  Revis^  Statutes. 
12  CFR  7.1580.  A  copy  of  that  Statute  has 
been  included  as  an  appendixlirthe  regula- 
tion. See  also  12  CFR  Part  IJ^^ubpart  A.  for 
a  discussion  of  these  exceptions. 

•The  10  percent  lending  limit  docs  not 
apply  to  member  bank  loans  to  a  director  of 
(a)  the  memtx-r  bank,  (b)  the  member 
bank's  parent  bank  holding  company,  or  (c) 
any  other  subsidiary  of  the  parent  oank 
holding  company,  unless  the  director  is  also 
an  executive  officer  or  principal  sharehold- 
er. 

♦The  prohibition  against  payment  by  a 
member  bank  of  an  overdraft  does  not  apply 
to  an  overdraft  of  a  principal  shareholder  of 
(a)  the-jpember  bank,  fb)  lU  parent  bank 
holding  company,  or  (c)  any  other  sub.sldl- 
ary  of  the  parent  bank  holding  company, 
unless  the  prmcipal  shareholder  Is  also  an 
executive  officer  or  director.  The  overdraft 
prohibition  al.so  doe's  not  apply  to  related  in- 
terests. 
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po.sed  regulation  and  has  modified  the  • 
regulation  afteii  considering  the  con- 
cerns expressed  by  the  comments.  The 
Board  and  the  Comptroller  of  the  Cur- 
rency are  aware  of  the  complexities  of 
the  new  statute  and  the  brief  period  of 
time  between  publication  of  amended 
Regulation  O  and  the  effective  date  of 
the  statute.  The  agencies  will  consider 
these  factors  in  connection  with  any 
enforcement  action  for  a  violation  oc- 
curring during  the  first  60  days  that 
the  regulation  Is  In  effect.  The  agen- 
cies have  adopted  this  policy  In  recog- 
nition of  the  fact  that  some  may  Inad- 
vertently violate  the  regulation  before 
they  have  developed  procedures  for 
compliance  with  it. 

Discussion  of  Issues 

1.  Prior  approval  by  the  board  of  di- 
rectors. Most  of  the  comments  re- 
ceived were  directed  to  the  statute's 
requirement  that  a  majority  of  the 
entire  board  of  directors  of  the 
memjier— t>ank  approve  in  advance 
loalfeby  tne  member  bank  aggregating 
over  $25.0^0  to  any  of  its  executive  of- 
ficers, diifectors  or  principal  sharehold- 
ers ("baRlioffi^ls")  or  the  related  In- 
terests oiSwse  persons.  The  com- 
ments advised  that  the  prior  approval 
requirement  was  unnecessarily  harsh 
and  would  tend  to  discourage  qualified 
persons  from  serving  as  bank  diref-Hj^is 
due  to  delays  they  could  face  in  ob 
talnlng  credit. 

After  considering  these  comments. 
th^  Board  has  amended  the  regulation 
to  clarify  that  once  a  line  of  credit  has 
been  approved  by  a  majority  of  the 
banks  entire  board  of  directors,  draw- 
downs on  that  line  of  credit  do' not  re- 
quire further  approval  by  the  board  of 
directors-  if  two  conditions  are  met. 
The  regulation  requires  (1)  that  the 
line  of  credit  have  been  approved 
within  14  months  of  the  date  of.  the 
drawdown;  and  (2)  that  the  terms  of 
the  drawdown  comply  with  the  stat- 
ute's prohibition  against  preferential 
lending  and  not  Involve  more  than  the 
normal  risk  of  repayment  or  present 
other  unfavorable  features.  This  modi-* 
ficatlon  is  consistent  with  both  the 
letter  and  spirit  of  section  22(  h ). 

2.  Overdrafts.  About  65  of  the  com- 
ments received  by  the  Board  suggested 
that  provision  be  made  in  the  regula- 
tion for  Inadvertent  overdrafts.  The 
regulation  and  the  statute  provide  ex- 
ceptions from  the  prohibition  against 
payment  of  an  overdraft  .when  the 
overdraft  Is  paid  pursuant  to:  <1)  A 
written,  preauthorized  interest-bear- 
ing loan  plan  that  specifies  a  method 
of  repayment,  or  (2)  a  writtfn, 
preauthorized  transfer  of  funds  from 
another  account  of  the  account  holder 
at  the  bank.  In  addition,  the  Board 
has  modified  the  regulation  to  allow 
the,  payment  of  an  inadvertent  over- 
draft of  a  limited  amount  that  will  be 


promptly  repaid.  The  regulation  re- 
quires the  member  bank  to  charge  the 
director  or  officer  the  same  fee 
charged  any  other  customer  of  the 
bank  in  similar  circumstances.  The 
Board  intends  that  this  provision  be 
used  solely  in  the  unusual  case  of  an 
inadvertent  overdraft.  This  amend- 
ment Is  conilslent  with  the  Board's 
previous  defilnltlon  of  extension  of 
credit  in  Regulation  O,  with  the  statu- 
tory exception  for  interest-bearing 
overdraft  plaiis,  and  with  the  purpose 
of  section  22(h)  to  prevent  self -dealing 
by  bank  officials. 

3.  Lending  limit  A  number  of  com- 
ments raised  the  question  whether  the 
10  per  cent  lending  limit  of  section 
22(h)  applies  to  a  loan  by  a  member 
bank  to  its  parent  bank  holding  com- 
pany or  a  nonbank  subsidiary  of  that 
holding  company.*  Currently,  loans  by 
a  member  bank  to  Its  parent  bank 
holding  company  and  to  all  other  sub- 
sidiaries of  that  holding  company  (in- 
cluding subsidiary  banks)  are  subject. 
In  the  aggregate,  to  a  lending  limit  of 
20  per  cent  of  the  member  bank's  capi- 
tal and  surplus  under  section  23A  of 
the  Federal  Reserve  Act  (12  U.S.C. 
371c).  Under  section  23 A,  a  member 
bank's  parent  bank  holding  company 
and  ■any  other  subsidiary  of  that  hold- 
ing company  would  be  considered  an 
affiliate  of  the  member  bank. 

To  subject  loans  within  a  bank  hold- 
irvg  company  system  to  the  aggregate 
lending  limit  of  section  22(h)  would,  in 
many  situations,  result  in  an  amend- 
ment of  the  20  per  cent  lending  limit 
of  section  23A.  The  Board  finds  no  evi- 
dence of  any  Congressional  intent  to 
effect  such  an  amendment  or  signifi- 
cant modification  of  section  23A. 
Indeed,  a  Congressional  intent  that 
the  two  statutes  be  interpreted  con- 
sistently is  evident  from  the  require- 
ment in  section  22(h)  that  the  term 
extension  of  credit  shall  have  the 
same  meaning  as  in  section  23A.  Ac- 
cordingly, the  regulation  excludes 
from  the  lending  limit  of  section  22(h) 
an  extension  of  credit  by  a  member 
.  bank  to  its  parent  bank  holdi.-'.g  com- 
pany or  to  any  other  subsidiary  of 
that  bank  holding  company.  The  ex- 
clusion applies  also  to  a  foreign  bank 
that  controls  a  domestic  bank  and  to 
the  other  subsidiaries  of  the  foreign 
bank. 

However,  a  member  bank'3  loans  to 
its  parent  bank  holding  company  and 
to  nonbank  subsidiaries  of  that  hold- 
ing company  remain  subject  to  the 
prior  approval  and  preferential  lend- 
ing restrictions  of  section  22(h).  In  ad- 
dition, a  meml>er  bank's  loans  to  a 
principal  shareholder  or  executive  of- 
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ficer  of  the  member  bank's  parent 
bank  holding  company  or  of  any  other 
subsidiary  of  that  bank  holding  com- 
pany and  to  all  related  Interests  of 
these  persons  are  subject  to  the  10  per 
cent  lending  limit  (and  other  applica- 
ble restrictions)  of  section  22(h). 

The  Board  has  also  excluded  from 
coverage  as  a  member  bank  under  sec- 
tion 22(h)  a  foreign  bank  that  main- 
tains a  branch  in  the  United  States, 
whether  or  not  the  branch  Is  insured. 
Under  the  International  Banking  Act 
of  1978  (Pub.  L.  95-369),  a  foreign 
bank  that  has  an  insured  branch  Ls 
treated  as  a  nonmember  insured  bank 
(12  U.S.C.  1813(h)).  Without  the  ex- 
clusion, the  foreign  bank  would  be 
subject  to  the  provisions  of  section 
^2(h),  which  are  made  applicable  to 
nonmember  insure<|  banks  £is  if  they 
were  member  banks  (12  U.S.C. 
1828(j)(2)).  This  exclusion  Is  conslsl- 
ent  with  the  exemption  from  section 
23A  granted  to  such  foreign  banks 
under  the  International  Banking  Act 
(12  U.S.C.  1828(j)(l))  and  with  the  re- 
quirement of  that  statute  (12  U.S.C. 
3105(d))  that  theCoard  submit  to  the- 
Congresslonal  banking  committees 
within  two  years  a  recommendation 
regarding  limitations  that  shoi;ld  be 
placed  on  foreign  banks  regarding 
loans  to  their  affiliates.  It  should  be 
noted  that  the  Board  maintains  resid- 
ual supervisory  authority  over  all  U.S. 
operations  of  foreign  banks. 

4.  Preferential  Lending.  Under  the 
statute,  a  member  bank's  loans  to 
bank  officials  and  their  related  Inter- 
ests must  be  made  on  "substantially 
the  same  terms"  as  "comparable  trans- 
actions with  other  persons."  The  pro- 
posed regulation  issued  for  comment 
reflected  the  Board's  view  that  "other 
persons"  meant  persons  not  associated 
with  the  bank.  A  number  of  the  com- 
ments (mainly  from  State  nonmember 
banks)  .^inquired  whether,  under  the 
proposed  Regulation  O  issued  for  com- 
ment, executive  officers  may  obtain 
preferential  interest  rates  under  bank 
employee  benefit  plans.  The  issue  has 
arisen  because  State  nonmemt)er 
banks  are  not  subject  to  the  prohibi- 
tion of  section  22(g)  of  the  Federal  Re- 
serve Act  against  lending  by  a  meml)er 
bank  to  Its  executive  officers  at  prefer- 
ential rates.' 

The  Board  has  decided  that  the 
preferential  lending  niles  shoiild  be 
uniform  for  all  insured  banks.  Since 


'Because  irusured  banks  are  excluded  from 
the  definition  of  "company"  In  section 
22<h).  loan^  by  a  memt)er  bank  to  any  of  Its 
Insured  bank  affiliates  are  not  subject  to 
the  restrictions  of  section  22(h)  (Including 
the  10  per  cent  lending  limit). 


'Under  Regulation  O.  the  Board  has^al- 
lowed  executive  officers  of  memt)er  banks  to 
participate  in  bank  credit  card,  check  credit 
and  similar  open  end  credit  plans  as  long  as 
the  terms  of  such  indebtedness  were  not 
more  favorable  than  those  offered  to  the 
general  public.  The  Board  has  also  required 
other  indebtedness  of  executive  officers  to  a 
meml)er  bank  to  l)e  on  terms  no  more  favor- 
able than  those  available  to  persons  not  as- 
sociated with  the  bank.  See  footnote  8. 
below. 
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the  Board  finds  little  basis  to  change 
its  long-held  view  that  preferential 
lending  by  a  member  bank  to  its  ex- 
ecutive officers  is  not  permitted  by 
section  22(g)  or  to  conclude  that  new 
section  22(h)  should  be  Interpreted  to 
allow  preferential  lending,  the  Board 
has  rejected  the  recfuested  change. 
The  Board  believes  the  Congress  has 
Indicated  a  desire  to  prohibit  preferen- 
jtial  lending  by  insured  banks  to  their 
executive  officers,  directors,  or  princi- 
pal shareholders.  Indeed,  in  Title  VIII 
of  PIRA,  Congress  has  prohibited  sudh 
preferential  lending  by  banks  that 
maintain  a  correspondent  accotmt  re- 
lationship to  each  other's  executive  of- 
ficers, 'directors,  or  principal  share- 
holders. 

5.  Executive  officer.  The  Board  has 
continued  in  Regulation  O  its  previous 
defintlon  of  executive  officer  as  one 
who  participates  or  is  authorized  to 
participate  (other  than  In  the  capacity' 
of^a  director)  in  major  policymaking 
functions  of  a  bank  or  company. 
Under  section  22(h).  an  "officer"  of  a 
bank  holding  company  of  which  a 
member  bank  is  a  subsidiary  and  an 
"officer"  of  any  other  subsidiary  of 
that  holding  compainy  is  deemed  to  be 
an  "officer"  of  the  member  bank. 
While  officers  of  a  meml)er  bank's 
holding  company  affiliates  are  thus 
considered  officers  of  the  meml>er 
bank  for  purposes  of  section' 22(h),  the 
statute's  prohibitions  run  only  to  "ex- 
ecutive officers". 

Amended  Regulation  O  makes  it 
clear  that  the  limitatiorts  of  section 
22(h)  regarding  member  bank  loans  to 
its  executive  officers  also  apply  to  all 
executive  officers  of  a  bank  holding 
company  of  which  the  member  bank  is 
a  sul>sidiary.  The  regulation  also  in- 
cludes, as  executive  officers  of  the 
member  bank,  all  executive  officers  of 
all  other  subsidiaries  of  the  member 
bank's  parent  bank  holding  company 
unless:  (1)  The  executive  officer  is  ex- 
cluded (by  name  or  by  title)  from  par- 
ticipation in  major  policymaking  func- 
tions of  the  member  bank  by  resolu- 
tions of  the  boards  of  directors  of  both 
the  member  bank  and  the  other  sub- 
sidiary, and  (2)  the  executive  officer 
does  not  actually  participate  In  major 
policymaking  fimctions  of  the  member 
bank. 

6.  Definition  of  Subsidiary.  A 
number  of  the  conmients  have  raised 
the  question  whether  a  subsidiary  of  a 
member  bank  would  be  considered  to 
be  an  "other  subsidiary"  of  the 
member,  bank's  parent  bank  holding 
company.  If  so.  meml)er  bank  loans  to 
Its  own  subsidiaries  would  be  subject 
to  the  lending  restrictions  of  section 

.  22(h).  As  noted  in  paragraph  3  above, 
the  Board  has  excluded  meml)er  bank 
loans  to  its  bank  holding  company  af- 
filiates from  the  10  per  cent  limitation 
of  section  22(h). 
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Section  22(h)  applies  to  loans  by  a 
member  bank  to  its  principal  share- 
hoiders  and  to  a  company  "controlled" 
by  a  principal  shareholder.  There  does 
not  appear  to  b$  any  Congressional 
intent  to  cover  credit  transactions  be- 
tween a  member  bank  and  its  own  sub- 
sidiaries. In  addition,  the  Board  has 
long  held  that  a  credit  traosaction  by 
a  member ,  bank  with  an  operations 
subsidiary  of -the  bank  is  not  an  exten- 
sion of  credit  of  the  kind  Intended  to 
be  restricted  by  Section  23A.  (12  CPR 
250.240).  The  Board  reasoned  that  the 
subsidiary  is  in  eflcct  part  of  its 
parent  bank  just  as  though  it' were  ^ 
department  of  the  |bank.  For  these 
reasons  and  consistent  with  section 
23A.  the  Board  has  revised  Regulation 
O  to  clarify  that  metnber  bank  loans 
to  its  own  subsidiariels  are  not  subject 
to  the  limitations  of  section  22(h)  (in- 
cluding the  prior  approval  and  prefer- 
ential lending  requirements)  and  that 
cj#ecutive  officers,  dirjectors  and  princi- 
pal shareholders  of  such  subsidiaries 
will  not  be  deemed  to  have  that  same 
relationship  with  the  parent  member 
bank.  To  accomplish  this.  §215.2(1)  of 
the  regulation  specifies  that  the  term 
"sulKidiary"  does  not  include  a  subsid- 
iary of  a  meml)er  bank. 

However,  if  an  officer,  director  or 
principal  shareholder  of  a  subsidiary 
of  a  member  bank  participates,  or  has 
authority  to  participate,  in  major  poli- 
cymaking functions  of  the  member 
bank,  that  individual  is  con.sidered  to 
be  an  executive  officer  of  the  member 
bank  under  the  dciinition  of  executive 
officer  in  amended  Regulation  O, 
whether  or  not  the  person  holds  any 
official  positidn  with,  the  member 
bank.  Such  a  person  and  all  his  related 
interests  would  then  be  subject  to  all 
the  restrictions  of  section  22(h).  The 
Board's  rulf^s  concerning  member  bank 
lending  with  respect  to  its  own  subsid- 
iaries have  been  adopted  on  the. basis 
of  the  Boards  experience  in  the  ^per- 
vi.;ion  of  such  relationships  and  In  the 
light  of  the  purposes  of  the  Act. 

7.  Control  of  a  bank  or  company.  A 
number  of  comments  questioned 
whether  an  individual  would,  by 
rea.son  of  a  position  as  an  executive  of- 
ficer or  director  of  a  bank  or  company, 
be  considered  to  control  the  bank  or 
company  or  to  exercise  a  controlling 
influence  over  its  management  pr  poli- 
cies. The  Board  has  amended  tl^e  regu- 
lation to  clarify  that  an  rndividiialwill 
not  be  presumed  to  control  a  cc(mp?.ny 
or  a  bank  solely  because  of  the  Individ- 
uals  position  as  a  director  or  executive 
officer  of  the  company  or  bank.  The 
regulation  also  estftblishes  rebuttable 
presumptions  of  control  in  the  follow- 
ing two  situations:  ' 

1*  Where  an  executive  officer  or  director 
-  controls  more  than  10  per.cent  of  the  shares 
of  the  bank  or  company;  or 
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2.  Where  any  person  owns  more  than  10 
per  cent  of  the  shares  of  a  bank  or  company 
and  no  other  persoh  owns  or  controls  a 
greater  percentage  of  the  institution's 
shares. 

Provision  has  been  made  in  the  regula- 
tion for  a  person  to  rebut  these  pre- 
sumptions.      ^ 

8.  Immediate  family.  Under  the  reg- 
ulation, shares  owned  or  controlled  by 
a  member  of  an  individual's  immediate 
family  are  considered  to  be  owned  or 
controlled  by  the  individual  for  the 
purpose  of  determining  whether  the 
individual  is  a  principal  shareholder. 
The  Board  has  limited  the  definition 
of  immediate  family  to  an  individual's 
spouse,  minor  children,  and  the  indi- 
vidual's children  (including  adults) 
living  in  the  same  household. 

9.  Time  to  bring  outstanding  loans 
into'  compliance  with  the  lending 
limit.  The  proposed  regulation  issued 
for  comment  provided  two  difierent 
schedules  for  bringing  loans  outstand- 
ing on  the  effective  date  of  section 
22(h)  (March  10,  1979)  into  compli- 
ance with  the  10  per  cent  lending 
limit.  The  Board  proposed  one  sched- 
ule for  loans  made  before  November 
10,  1978  (the  date  section  22(h)  was 
enacted),  and  another  schedule  for 
loans  made  between  November  10. 
1978.  and  March  10.  1979. 

Many  of  the  comments  stated  that 
these  periods  were  too  short  (especial- 
ly in  the  case  of  State  banks  not 
before  subject  to  the  general  10  per 
cent  limit  of  section  5200  of  the  Re- 
vised Statutes)  and  that  the  effect  of 
the  compliance  deadlines  would  be 
particularly  harsh  in  the  case  of  term 
loans,  such  as  residential  mortgage 
loans,  that  are  payable  on  a  fixed 
schedule. 

The"  Board  has  revised  the  proposed 
regulation  to  allow  term  loans  with 
fixed  maturities  (including  residential 
mortgage  loans)  that  were  made 
before  March  10.  1979.  to  be  repaid  in 
accordance  with  their  existing  pay- 
ment schedules.  Other  loans  (typically 
demand  loans)  are  required  to  be  re- 
duced in  amount  to  comply  with  the 
lending  limit  by  March  10.  1980  (with 
two  one-year  extensions  available  for 
good  cause ).  "^ 

The  Board  has  also  revised  the  pro- 
posed regulation  to  eliminate  the  sepa- 
rate compliance  'schedule  for  loans 
made  between  the  enactment  date  and 
effective  date  of  section  22(h)— that  is. 
between  November  10.  1978.  and 
March  10,  1979.  Loans  made  during 
this  interim  period  (except  for  term 
loans  with  fixed  maturities)  must  now 
be  brought  into  compliance  within  the 
same  time  period  as  loans  made  before 
November  10,  1978,  that  is.  by  March 
10.  1980.  The  Board  expects  that  no 
extensions  of  time  beyond  March  10. 
1980.  to  bring  these  loans  into  compli- 
ance will  be  granted. 


The  appropriate  Federal  banking 
agency  will  examine  term  loans  made 
during  trfis  irtterim  period  closely,  par- 
ticularly those  made  between  Febru- 
ary 28,  1979  (the  date  of  the  Board 
meeting  at  which  amended  Regulation 
O  was  adopted),  and  March  10.  1979. 
to  determine  If  they  were  made  to 
avoid  the  lending  limit  or  preferential 
lending  restrictions  of  the  statute.,  If 
so,  .these  loans  may  be  subject  to  Su- 
pervisory action  by  the  appropriate 
banking  agency  or  to  further  regula- 
tory action. 

The  prohibitions  of  section  22(h) 
against  preferential  lending  are  pro- 
spective. Preferential  loans  that  are 
outstanding  on  March  10.  1979.  are 
not  specifically  addressed  in  the  stat- 
ute or  Regulation  O.  However, 
member  banks  should  eliminate  the 
preferential  terms  on  such  loans  as 
soon  as  practicable.  If  such  terms  are 
not  eliminated,  they  may  be  subject  to 
criticism.  This  policy  applies  particu- 
larly to  demand  loans  thatlare  within 
the  power  of  the  bank  to  call  and  re- 
negotiate at  any  time.  j 

Finally,  consideration  is  being  given 
to  requiring  that  an  extension  of 
credit  by  a  member  bank  t»  a  person 
that  subsequently  becomes  a  bank  of- 
ficial or  to  a  related  interest  of  such  a 
person  be  brought  into  compliance 
with  the  lending  limit  and  preferential 
lending  restrictions  of  §§  215.4(a)  and 
215.4(c)  within  2  years  of  the  date  the 
person  becomes  covered  by  the  regula- 
tion. This  2  year  time  period  would  be 
subject  to  extension  by  the  appropri- 
ate Federal  banking  agency  for  good 
cause.  Such  a  requirement  may  be  nec- 
essary to  prevent  evasions  of  section 
22(h).  Public  comment  is  requested 
specifically  on  this  possible  amend- 
ment. 

10.  Capital  and  Surplus.  As  indicat- 
ed; the  lending  limit  of  section  22(h)  is 
based  on  the  member  bank's  capital 
stock  and  unimpaired  surplus.  In  its 
original  notice,  the  Board  requested 
comment  on  whether  subordinated 
notes  and  debentures  should  be  in- 
cluded as  capital  and  surplus  for  the 
purposes  of  this  lending  limit. 

The  comments  were  virtually  unani- 
mous in  urging  the  agencies  to  adopt  a 
common  definitioti  of  capital  to  avoid 
any  inequality  that  might  result  be- 
tween national  and  State  banks.  The 
cojnments  were  also  virtually  unani- 
mous in  urging  that  subordinated 
notes  and  debentures  be  included  as 
capital.  The  regulation  now  dehnes  a 
,  member  bank's  capital  stock  anJ 
plus  to  be  an  amount  equal  to  the  sum 
«of  (1)  the  "total  equity  capital"  of  the 
member  bank  as  reported  in  its  most 
recent  consolidated  report  of  condi- 
tion. (2)  subordinated  notes  and  de- 
bentures that  have  been  approved  as 
an  addition  to  the  bank's  capital  struc- 
ture by  the  appropriate  Federal  bank- 


V 


in^agenby.  and  (3)  valuation  reserves 
creat^Kby  charges  to  the  member 
bank's  income. 

The  Board's  inclusion  of  subordinat- 
ed notes  and  det)€ntures  in  the  defini- 
tion of  capital  and  surplus  is  solely  for 
the  purposes  of  the  lending  limit  es- 
tablished by  section  22(h)  and  should 
not  be  construed  as  reflecting  any  po- 
sition of  the  Board  on  whether  subor- 
dinated notes  and  debentures  should 
be  considered  part  of  a  member  bank's 
capital  or  surplus  for  other  purposes. 

11.  Section  22(g)  of  the  Federal  Re- 
serve Act  Under  the  Board's  proposed 
regulation,  the  lending  limit  of  section 
22(h)  would  not  have  applied  to  pre- 
vent an  extension  of  credit  authorized 
under  section  22(g)  of  the  Federal  Re- 
serve Act  (which  governs  member 
bank  loans  to  its  executive  officers).* 
The  Board  received  little  favorable 
comment  on  the  proposal.  The  pro- 
posed provision  would  not  have  been 
available  to  national  banks,  because 
they  are  in  any  event  subject  to  a  10 
per  cent  limit  under  section  5200  of 
the  Revised  Statutes. 

The  Board  proposed  the  rule  as  a 
means  to  lessen  the  impact  of  section 
22(h)  and  the  proposed  compliance 
deadlines  with  respect  to  home  mort- 
gage loans  made  before  March  10, 
1979,  by  State  banks  to  their  executive 
officers.  As  originally  proposed,  such 
loans  would  have  been  required  to  be 
reduced  by  March  10.  1980.  to  comply 
witl/the  10  per  cent  lending  limit. 
Since  the  regulation  now  exempts 
home  mortgage  loans  made  before 
March  10.  1979.  from  the  compliance 
deadline^-ef^arch  10,  1980.  and  such 
mortgage  loans  may  be  reduced  in  ac- 
cordance with  their  original  repay- 
ment schedules,  the  proposed  exclu- 
sion is  no  longer  necessary.  Therefore, 
a  loan  by  a  member  bank  to  any  of  its 
executive  officers  must  comply  with 
the  requirements  of*  both  sections 
22(g)  and  22(h). 

The  Board  has  also  decided  to  retain 
in  amended  Regulation  O  a  recitation 
of  the  lending  limitations  and  report- 
ing requirements  of  former  Regulation 
O.  which  implemented  section  22(g). 
However,  the  regulation  shortens  and 
simplifies  the  language  of  former  Reg- 
ulation O  with  respect  to  these  provi- 
sions. 

Unlike  the  requirements  of  section 
22(h).  which  are  applicable  to  member 
bank  loans  to  executive  officers  of  the 
member  bank  as  well  as  to  executive 
officers  of  the  member  bank's  parent 
bank  holding  company  and  other  sub- 
sidiaries of  that  bank  holding  compa- 
ny, section  22(g)  is  applicable  only  to 
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member  bank  loans  to  its  own  «execu- 
tive  officers.  A  great  many  State  non- 
member  insured  batiks  questioned 
whether  FIRA  had  caused  section 
22(g)  to  apply  to  norunember  insured 
banks.  The  answer  is  that  section  22(g) 
is  not  applicable,  and  has  not  been 
made  applicable  by  FIRA,  to  non- 
member  insured  banks.  Section  22<g) 
is  applicable  only  to  member  banks 
and  their  loans  to  their  otim  executive 
officers.  The  lending  restrictions  and 
reporting  requirements  of  section 
22(g)  are  now  contained  in  §§  215.5, 
215.8.  and  215.9  of  amended  Regula- 
tion O.  , 

12.  Extension  of  Credit  The  regula- 
tion defines  an  extension  of  credit  as  a 
making  or  renewaf-  of  any  loan,  the 
granting  of  a  line  of  credit,  or  an  ex- 
tending of  credit  in  any  manner  what- 
soever. The  regtilation  specifically  in- 
cludes a  purchase  of  securities  under 
repurchase  agreement,  the  issuance  of 
a  standby  letter  of  credit,  and  an  en- 
dorsement or  guarantee.  •  The  regula- 
tion excliides  certain  indebtedness  nec- 
essary to  protect  the  bank  against  loss 
and  bank  credit  card  plans  and  other 
types  of  open  end  credit  in  an  amount 
not  to  exceed  $5,000  if  the  credit  is  on 
terms  not  more  favorable  than  those 
offered  to  the  general  public.  It  should 
be  noted  that  the  provisions  of  section 
22(h)  do  not  apply  to  credit  transac- 
tions betxpeeuinsured  bank  affiliates 
since  an  insure^'lt^ik  is  excluded  from 
the  definition  of  chmpany  ih  section 
22(h)  (see  footnote  6.^bove). 

As  indicated  above.tthe  term  exten- 
sion of  credit  in  section  2?(tH-)uis  the 
same  meaning  as  in  se^Mon  23A.  The 
Board  intends  to  interpret  the  term 
extension  of  credit  for  the  purposes  of 
section  22(h)  consistently  with  its  in- 
terpretations of  section  23A. 

The  Board  has  also  modified  the 
definition  of  extension  of  credit  to 
clarify  that  when  a  bank  official  or  a 
related  interest  receives  the  proceeds 
or  tangible  economic  benefit  of  an  ex- 
tension of  credit,  the  extension  of 
credit  will  be  considered  made  to  that 
person  for  purposes  of  section  22(h). 
This  provision  is  consistent  with  a  sim- 
ilar provision  in.  section  23A  and  is  de- 
signed to  prevent  evasion  of  the  stat- 
ute through  the  use  of  nominee  bor- 
rowers. When  a  lending  bank  does  not 
know,  and  has  no  reason  to  know,  that 
the  proceeds  of  the  extension  of  credit 
are  used  for  the  benefit  of,  or  trans- 
ferred to,  a  bank  official  or  a  related 
interest  of  that  person,  the  lending 


•Section  22(g)  of  the  Federal  Reserve  Act 
limits  member  bank  loans  to  each  of  its  ex- 
ecutive officers  to  $30,000  for  home  mort- 
gage credit.  $10,000  to  educate  the  executive 
officer's  children,  and  $5,000  for  other  pur- 
poses. EffectH-e  March  10.  1979.  section  110 
of  Title  I  of  FIRA  doubles  these  amounts. 


•To  avoid  double  counting  of  extensions 
of  credit  to  a  bank  official  and  the  related 
Interests  of  the  bank  official,  an  endorse- 
ment or  guarantee  by  a  bank  official  of  an 
extension  of  credit  to  a  related  Interest  of 
the  bank  official  (or  vice- versa)  will  be  con- 
sidered a  single  extensipn-of  credit  in  the 
amount  of  the  direct  obligation  of  the  relat- 
ed interest  for  the  purposes  of  the  1,0  per 
cent  lending  limit  of  section  22(h). 
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bank  is  not  in  violation  of  the  provi 
sions  of  Regulation  O.  The  persons  in 
volved  in  the  nominee  scheme  may,  of 
course,  be  in  violation  of  the  regula- 
tion. The  regulation  also  makes'  clear 
that  a  participation  with  oat  recourse 
is  considered  to  be  an  extension  of 
credit  by  the  participating  bank,  but 
notjby  the  originating  bank. 

i^.  i4cfi;tsory  Director.  The  beard  has 
excluded  advisory  directors  from  cov- 
erage under  the  statute  if  they  provide 
90lely  ^general  policy  ad\ice  to  the 
board  of  directors  and  do  not  vote. 

14.  Miscellaneous.  The  Board  has 
drafted  these  rules  to  effect  the  pur- 
poses of  section  22(h)  in  the  area  of 
loans  by  a  member  \pank  to  bank  offi- 
cials and  their  related  interests.  The 
Board  will  review,  the  regulation  peri- 
odically and  adopt  any  modifications 
to  the  regulation  that  are  shown  by 
experience  to  be  necessary  or  appro- 
priate to  carry  out  the  intent  of  the 
Congress  in  this  area  or  to  prevent 
evasions  of  the  statute. 

The  expanded  procedures  set  forth 
in  the  Board's  policy  statement  of  Jan- 
uary 15.  1979  (44  FR  3957).  were  not 
strictly  followed  in  developing  this 
regulation,  since  it  was  proposed  for 
comment  before  the  policy  statement 
was  adopted.  In  addition,  a  delay  In 
promulgating  the  regulation  is  inap- 
propriate in  light  of  the  necessity  to 
meet  the  statute's  effective  date  of 
March  10.  1979.  and  the  necessity  for 
providing  Immediate  guidance  to  per- 
sons afff  •^ted  by  section  22(h).  In  the 
developriient  of  this  final  regulation, 
the  Board  has.  however.  comRlied  with 
the  spirit  and  intent  of  its  policy  state- 
ment by  making  every  effort  to.  reduce 
unnecessary  regulatory  burdens  with 
due  regard  for  the  purposes  of  the 
statute.  .» 

The  modifications  to  the  regulation 
were  made  after  full  consideration  of 
the  extensive  public  comments  submit- 
ted to  the  Board.  In  furtfierance  of 
the  Board's  policy  to  encourage  full 
public  participation  in  its  rulemaking 
proceedings  and  in  response  to  specific 
requests  and  comments,  the  Board  in- 
vites further  public  comment  on  the 
rules  for  a  further  60  days.  The  Board 
will  consider  comments  and  adopt  any 
further  amendments  to  the  regulation 
that  the  Board  finds  are  necessary  or 
appropriate.  The  Board  will  make  any 
changes  as  soon  as  practicable  after 
the  comment  period. 

The  Board  finds  that  publication  of 
the  amended  Regulation  O  for  the  full 
30  day  period  specified  in  5  U.S.Ci 
553(d)  would  not  t>e  in  the  public  In- 
terest because  the  statute  takes  effect 
on  March  10.  1979. 

Accordingly?  the  Board  of  Governors 
of  the  Federal  Reserve  System  amends 
its  Regulation  O  (12  CFR  Part  215)  to 
read  as  set  forth  t>elow: 
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PART  215— LOANS  TO  EXECUTIVE 
OFFICERS,  DIRECTORS,  AND  PRIN- 
CIPAL SHAREHOLDERS  OF  MEMBER 
BANKS 

Sec. 

215.1  Authority,  purpose^^nd  scope. 

215.2  Definitions. 

215.3  Extension  of  Credit. 

215.4  General  Prohibitions. 

215.5  Additional  Restrictions  on  Loans  to 
Executive  Officers  of  Memt>er  Banks. 

215.6  Exentibns  of  Credit  Outstanding  on 
March  10.  1979. 

215.7  Records  of  Member  Banks. 

215.8  Reports  by  Executive  Officers. 

215.9  Reports  by  Member  Banks. 

215.10  Civil  Penalties. 

Authority:  Sees.  11<»).  22(g)  and  22(h). 
Federal  Reser\e  Act  (12  U.S.C.  248<i),  375a 
and  375b(7)). 

S  2(13.1     Authority,  purpose,  and  scope.-^ 

(a)  Authority.  This .  part  is  issued 
pursuant  to  sections  Il(i).  22(g).  and 
22(h)  of  the  Federal  Reser\e  Act  (12 
U.S.C.  248(i).  375a.  and  375b(7)). 

(b)  Purpose  and  Scope.  This  part 
governs  any  extension  of  credit  by  a 
member  bank  to  an  executive  officer, 
director,  or  principal  shareholder  of 
(1)  the  member  bank,  (2)  a  bank  hold- 
ing company  of  which  the  member 
bank  is  a  subsidiary,  and  (3)  any  other 
subsidiary  of  that  bank  holding  com- 
pany. It  also  applies  to  any  extension 
of  credit  by  a  member  bank  to  (i)  a 
company  controlled  by  such  a  person 
and  (ii)  a  political  or  campaign  com- 
mittee that  benefits  or  is  controlled  by 

t  such  a  person. 

§21.'>.2     f>ennitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  "Company"  means  any  corpora- 
tion, partnership,  tiMst  (busine.ss  >or' 
otherwiise),  association,  joint  venture, 
pool  syndicate,  sole  proprietorship,  un- 
incorporated organization,  or  any 
other  form  of  business  entity  not  spe- 
cifically listed  herein.  However,  the 
term  does  not  include  (1)  an  insured 
bank  (as  defined  in  12  U.S.C.  1813(h)) 
or  (2)  a  corporation  the  majority  of 
the  shares  of  which  are  owned  by  the 
United  States  or  by  any  State. 

(b)fl)  "Control  of  a  company  or 
bank"  means  that  a  person  directly  or 
indirectly,  or  acting  through  or  in  con- 
cert with  one  or  more  persons: 

(i)  Owns,  controls,  or  has  the  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  of  the  company  or 
bank: 

(ii)  Controls  in  any  manner  the  elec- 
tion of  a  majority  of  the  directors  of 
the  company  or  bank;  or 

(iii)  Has  the  power  to  exercise  a  con- 
trolling influence  over  the  manage- 
ment or  policies  of  the  company  or 
bank. 
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(2)  A  person  Is  presumed  to  have 
control.  Including  the  power  to  exer- 
cise a  controlling  influence  over  the 
management  or  policies,  of  a  company 
or  bank  if: 

(i)  The  person  Is  (A)  an  executive  of- 
ficer or  director  of  the  company  or 
bank  and  (B)  directly  or  indirectly 
^  owns,  controls,  or  has  the  power  to 
'  vote  more  than  10  percent  of  any  class 
of  Voting  securities  of  the  company  or 
bank;  or    ■ 

(ii)  (A)  The  person  directly  or  indi- 
rectly owns,  controls,  or  has  the  power 
to  vote  more  than  10  percent  of  any 
class  of  voting  securities  of  the  compa- 
I  ny  or  bank,  and  (B)  no  other  person 
owns,  controls,  or  has  the  power  to 
vote  a  greater  percentage  of  that  class 
of  voting  securiA^. 

(3)  An  individual  is  not  considered  to 
have  control,  including  the  power  to 
exercise  a  controlling  influence  over 
the  management  or  policies,  of  a  com- 
pany or  bank  solely  by  virtue  of  the 
individual's  position  as  an  officer  or  di- 
rector of  the  company  or  bank. 

(4)  A  person  may  rebut  a  presump- 
tion established  by  paragraph  (b)(2)  of 
this  section  by  submitting  to  the  ap- 
propriate Federal  banking  agency  (as 
defined  in  12  U.S.C.  1813(q))  written 
materials  that,  in  the  agency's  judg- 
ment, demonstrate  an  absence  of  con- 
trol*. 

(c)  "Director  of  a  member  bank"  in- 
cludes (1)  any  director  of  a  member 
bank,  whether  or  not  receiving  com- 

.  pensation,  (2)  any  director  of  a  bank 
holding  company  (as  defined  in  12 
U.S.C.  1841(a))  of  which  the  member 
bank  is  a  subsidiary,  and  (3)  any  direc- 
tor of  any  other  subsidiary  of  that 
bank  holding  company.  An  advisory 
director  is  not  considered  a  director  if 
the  advisory  director  (1)  is  not  elected 
by  the  shareholders  of  the  company  or 
bank.  (2)  is  not  authorized  to  vote  on 
matters  before  the  board  of  directors, 
and  (3)  provides  solely  general  policy 
advice  to  the  board  of  directors. 

(d)  "Executive  officer"  of  a  company 
or  bank  means  a  person  who  partici- 
pates or  has  authority  to  participate 
(other  than  in  the  capacity  of  a  direc- 
tor) in  major  policymaking  functions 
of  the  company  or  bank,  whether  or 
hot:  (1)  The  officer  has  an  official 
title,  (2)  the  title  designates  the  officer 
an  assistant,  or  (3)  the  officer  is  serv- 
ing without  salary  or  other  compensa- 
tion.' The  chairman  of  the  board,  the 


'The  term  is  not  intended  to  include  per- 
sons who  may  have  official  titles  and  may 
exercise  a  certain  measure  of  di-screlion  in 
the  performance  of  their  duties,  including 
discretion  in  the  making  of  loans,  but  who 
do  not  participate  in  the  determination  of 
major  policies  of  the  bank  or  company  and 
whose  decisions  are  limited  by  policy  stand- 
ards fixed  by  the  senior  management  of  the 
bank  or  company.  For  example,  the  term 
does  not  include  a  manager  or  assist .int 
manager  of  a  branch  of  a  bank  unle.ss  that 


president,  every  vice  president,  the 
cashier,  the  secretary,  and  the  treasur- 
er of  a  company  or  bank  are  consid-  , 
ered  executive  officers,  unless  (1)  the 
officer  is  excluded,  by  resolution  of 
the  t>oard  of  directors  or  by  the  bylaws 
of  the  bank  or  company,  from  partici- 
pation (other  than  in  the  capacity  of  a 
director)  in  major  policymaking  func- 
tions of  the  bank  or  company,  and  (2) 
the  officer  does  not  actually  partici- 
pate therein.  Pof  the  purpose  of 
5§  215.4  and  215.7  below,  an  executive 
officer  of  a  member  bank  includes- an 
executive  officer  of  (1)  a  bank  holding 
company  (as  defined  In  12  U-S.C. 
1841(a))  of  which  the  member  bank  Is 
a  sul)sidlary  and  (2)  any  other  subsidi- 
ary of  that  bank  holding  company, 
unless  the  executive  officer  of  the  sub- 
sidiary (I)  is  excluded  (by  name  or  by 
title)  from  participation  in  mjijor  poli- 
cymakirtg  functions  of  the  member  . 
bank  by  resolutions  of  the  boards  of 
directors  of  both  the  sub.sldlary  and 
the  member  bank,  and  (ID  does  not  ac- 
tually participate  in  such  major  poli- 
cymaking functions. 

(e)  "Immediate   family"  means  the 
spouse  of  an  individual,  the  individ- 
ual's minor  children,  and  any  of  the  " 
individual's  children  (including  adults) 
residing  In  the  Individual's  home. 

(f )  The  "lending  limit"  for  a  member 
bank  Is  an  amount  equal  to  the  limit 
on  loans  to  a  single  borrower  estab- 
lished by  section  5200  of  the  Revised 
Statutes,  12  U.S.C.  84.  This  amount  Is 
10  percent  of  the  bank's  capital  stock  , 
and  unimpaired  surplus  or  any  higher 
amount  permitted  by  section  5200  of 
the  Revised  Statutes  for  the  types  ofi 
obligations  listed  therein  as  exceptions 
to  the  10  percent  limit.  A  member 
bank's  capital  stock  and  unimpaired 
surplus  equals  the  sum  of  (1)  the 
"total  equity  capital"  of  the  mcmbir 
bank  reported  on  Its  most  recent  con- 
solidated report  of  condition  filed  , 
under  12  U.S.C.  1817(a)(3),  (2)  any 
subordinated  notes  and  det)enturcs  ap- 
proved  as  an  addition  to  the  member  j. 
bank's  capital  structure  by  the  appro- 
priate Federal  banking  agency,  and  (3) 
any  valuation  reser\cs  created  by 
charges  to  the  member  bank's  income. 

(g)  "Member  bank"  means  any  bank- 
ing institution  that  is  a  member  of  the 
Federal  Reserve  System.  The  term 
does  not  include  any  foreign  bank  (as 
defined  in  12  U.S.C.  3101(b)(7))  that 
maintains  a  branch  in  the  United 
States,  whether  or  not  the  .branch  is 
insured  (within  the  meaning  of  12 
U.S.C.  1813(s))  and  regardless  of  the 
operation  of  12  U.S.C.  1813(h)  and  12 
U.S.C.  1828(j)(2). 

(h)  "Pay  an  overdraft  on  an  ac- 
count" means  to  pay  an  amount  upon 
the   order  of   an   account    holder   In 


individual  participates,  or  is  authorized  to 
participate.  ii»  major  policymaking  func- 
tions of  the  bank  or  company. 


excess  of  funds  on  deposit  In  the  ac- 
count. 

(i)  "Person"  means  an  individual  or 
a  company. 

(j)  "Principal  shareholder"  means  an 
individual  or  a  company  (other  than 
an  Insured  bank)  that  directly  or  indi- 
rectly, or  acting  through  or  in  concert 
with  one  or  more  persons,  owns,  con- 
trols, or  has  the  power  to  vote  more 
than  10  percent  of  any  class  of  voting 
securities  of  a  member  bank  or  compa- 
ny. However,  for  the  purposes  of 
§  215.4(c)  below,  this  percentage  shall 
be  'more  than  18  percent-'  if  the 
member  bank  is  located  in  a  city, 
town,  or  village  with  a  population  of 
less  than  30,000.  Shares  owned  or  con- 
trolled by  a  tftember  of  an  individual's 
immediate  family  are  considered  to  be 
held  by  the  individual.  A  principal 
shareholder  of  a  member  bank  in- 
cludes (Da  principal  shareholder  of  a 
bank  holding  company  (as  defined  in 
12  U.S.C.  1841(a))  of  which  the 
■memlwr  bank  is  a  subsidiary  and  (2)  a 
principal  shareholder  of  any  other 
other  subsidiary  of  that  bank  holding 
company. 

(k»  "Related  interest"  means  (1)  a 
company  that  is  controlled  by  a 
person  or  (2)  a  political  or 'campaign 
committee  that  is  controlled  by  a 
person  or  the  funds  or  services  of 
which  will  benefit  a  person. 

(1)  •Subsidiary"  has  the  meaning 
given  in  12  U.S.C.  1841(d),  but  doe.s 
not  include  a  subsidiary  of  a  member 
bank. 

^  2i;>J{    Kxtension  of  credit 

(a)  An  extension  of  credit  is  a 
making  or  renewal  of  any  loan,  a 
granting  of  a  line  of  credit,  or  an  ex- 
tending of  credit  in  any  manner  what- 
soever, and  includes: 

(1)  A  purchase  under  repurcha.se 
agreement  of  seciu-ities,  other  assets. 
or  obligations; 

(2)  An  advance  by  means  of  an  over- 
draft, cash  item,  or  otherwise; 

(3)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arragement  re- 
gardless of  name  or  description)  or  an 
ineliKible  acceptance,  as  those  terms 
are  defined  in  §  208.8(d)  of  this  chap- 
ter; 

(4)  An  acquistion  by  discount,  pur- 
cha.se.  exchange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  Indebtedness  upon  which  a 
person  may  be  liable  as  maker,  drawer, 
endorser,  guarantor,  or  surety; 

(5)  A  discount  of  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  whether 
with  or  Vithout  recourse;  but  the  ac- 
quisition of  such  paper  by  a  member 
bank  from  another  'oank,  without  re- 
course, shall  not  be  considered  a  dis- 
count by  the  member  bank  for  the 
other  bank; 
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(6)  An  increase  of  an  existing  Indebt- 
edness, but  not  if  the  additional  funds 
are  advanced  by  the  bank  for  Its  own 
protection  for  (I)  accrued  interest  or 
(ii)  taxes,  insurance,  or  other  expenses 
Incidental  to  the  existing  indebted- 
ness; 

(7)  An  advance  of  unearned  salary  or 
other  unearned  compensation  for  a 
period  in  excess  of  30  days;  and 

(8)  Any  other  transaction  as  a  result 
of  which  a  person  becomes  obligated 
to  pay  money  (or  its  equivalent)  to  a 
bank,  whether  the  obligation  arises  di- 
rectly or  indirectly,  or  because  of  an 
endorsement  on  an  obligation  or  oth- 
erwise, or  by  any  means  whatsoever. 

(b)  An  extension  of  credit  does  not 
include: 

(1)  An  advance  against  accrued 
salary  or  other  accrued  compensation, 
or  an  advance  for  the  payment  of  au- 
thorized travel  or  other  expenses  in- 
curred or  to  be  incvirred  on  behalf  of 
the  bank; 

(2)  A  receipt  by  a  bank  of  a  check 
deposited  in  or  delivered  to  the  bank 
in  the  usual  course  of  business  unless 
It  results  in  the  carrying  of  a  cash 
item  for  or  the  granting  of  an  over- 
draft (other  than  an  inadvertent -over- 
draft in  a  limited  amount  that  is 
promptly  repaid,  as  described  in 
5  215.4(d)  below);  (r^ 

(3)  An  acquisition  of  a  note,  ciraft. 
bill  6f  exchange,  or  other  evidence  of 
indebtedness  through  (i)  a  merger  or 
con.solidation  of  banks  or  a  similar 
transaction  by  which  a  bank  acquires 
as.sets  and  assumes  liabilities  o5  an- 
other bank  or  similar  organization  or 
(ii)  foreclosure  on  collateral  or  similar 
proceeding  for  the  protection  of  the 
bank:  Provided,  That  such  Indebted- 
ness Is  not  heW  for  a  period  of  more 
than  three  years  from  the  date  of  the 
acquisition,  subject  to  extension  by 
the  appropriate  Federal  banking 
agency  for  go(xl  cause^. 

(4)(i)  An  endorsement  or  guarantee 
for  the  protection  of  a  bank  of  any 
loan  or  other  asset  previously  "acquired 
by  the  bank  in  good  faith  or  (ii)  any 
indebtedness  to  a  bank  for  the  purpose 
of  protecting  the  bank  against  loss  or 
of  giving  financial  assistance  to  it;  or 

(5)  Indebtedness  of  $5,000  or  less 
arising  by  reason  of  any  general  ar- 
rangement by  which  a  bpJik  (i>  a^ 
quires  charge  or  time  credit  accourws 
or  (ii)  makes  payments  to  or  on  behalf 
of  participants  in  a  bank  credit  card 
plan,  check  credit  plan,  interest  bear- 
ing Overdraft  credit  plan  of  the  type 
speeified  in  §  215.4(d)  below,  or  similar 
openend  credit  plan:  Provided:  (A) 
The  indebtedness  does  not  involve 
prior  individual  clearance  or  approval 
by  the  bank  other  than  for  the- pur- 
poses of  determining  authority  to  par- 
ticipate in  the  arrangement  and  com- 
pliance with  any  dollar  limit  under  the 
arrangement,   and   (B)   the   Indebted- 
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ness  is  incurred  under  terms  that  are 
not  more  favorable  than  those  offered 
to  the  general  public. 

(c)  Non-interest -bearing  deposits  to 
the  credit  of  a  bank  are  not  considered 
loaps,  advances,  or  extensions  of  credit 
to  the  bank  of  deposit;  nor  Is  the 
giving  of  Immediate  credit  to  a  bank 
upon  uncollected  items  received  in  the 
ordinarj'  course  of  business  considered 
to  be  a  loan,  advance  or  extension  of 
credit  to  the  depositing  bank. 

(d)  For  purposes  of  5  215.4(b)  and  (c) 
below,  an  extension  of  credit  by  » 
member  bank  is  considered  to  have 
been  made  at  the  time  the  bank  enters 
into  a  binding  commitment  to  make 
the  extension  of  credit. 

(e)  A  participation  without  recourse 
Is  considered  to  be  an  extension  of 
credit  by  the  participating  bank,  not 
by  the  originating  bank. 

(f)  An  extension  of  credit  is  consid- 
ered made  to  a  person  covered  by  this 
part  to  the  extent  that  the  proceeds  of  ■ 
the  extension  of  credit  are  used  for 
the  tangible  economic  benefit  of.  or 
are  transferred  to.  such  a  person. 

§  215.4     General  prohibitions. 

(a)  Terms  and  Creditworthiness.  No 
member  bank  may  extend  credit  to 
any  of  its  executite  officers,  directors, 
or  principal  shareholders  or  to  any  re- 
lated interest  of  that  person  unless 
the  extension  of  credit;  (1)  Is  made  on 
substantially  the  same  terms,  includ- 
ing Interest  rates  and  collateral,  as 
those  prevailing  at  the  time  for  com- 
parable transactions  by  the  bank  with 
other  persons  that  are  not  covered  by 
this  Part  and  who  are  not  employed 
by  the  bank,  and  (2)  does  not  involve 
more  than  the  normal  risk  of  repay- 
ment or  present  other  unfavorable 
"  features.  ^ 

.(b)  Prior  AppiWal  (1)  No  member 
bank'  may  extend  credit  or  grant  a  line 
of  credit  to  any  of  its  executive  offi- 
cers, directors*  or  principal  sharehold- 
ers or  to  any  related  interest  of  that 
person  in  an  amount  that,  when  aggre- 
gated with  the  amount  of  all  other  ex- , 
tensions  of  credit  and  lines  of  credit  by 
the  member  bank  to  that  person  and 
to  all  related  interests  of  that  person. 
excee<is  $25,000,  unless  (i)  the  exten- 
sion of  credit  or  line  of  credit  has  been 
approved  in  advance  by  a  majority  of 
the  entire  t>oard  of  directors  of  that 
bank  and  (ii)  the  interested  party  has 
abstained  from  participating  directly 
or  indirectly  fn  the  voting. 

(2)  Approval  by  the  board  of  direc- 
tors under  paragraph  (bKl)  of  this 
section  is  not  required  for  an  exten- 
sion of  credit  that  is  made  pursOant  to 
a  line  of  credit  that  was  approved 
under  paragraph  (b)(1)  of  this  section 
within  14  months  of  the  date  of  the 
extension  of  credit.  'The  extension  of 
Oredit  must  also  be  In  compliance  with 
the  requirements  of  8  215.4(a)  above. 


FEDCRAL  REGISTER,  VOL.  44,  NO.  48— FRIDAY,  MARCH  9,  1979 


FEDERAL  REGISTER.  VOL.  44,  NO.  4S— FRIDAY,  MARCH  9,  1979 


•IJ 


1.^^ 


UMI 


12966 


RULES  ANO  REGULATIONS 


RULES  AND  REGULATIONS 


12967 


(3)  Participation  in  the  discussion,  or 
any  attempt  to  influence  the  voting, 
by  the  board  of  directors  regarding  an 
extension  of  credit  constitutes  indirect 
participation  in  the  voting  by  the 
board  of  directors  on  an  extension  of 
credit. 

(c)  Aggregate  Lending  Limit  No 
member  bank  may  extend  credit  to 
any  of  its  executive  officers  or  princi- 
pal shareholders  or  to  any  related  in- 
terest of  that  person  '  in  an  amount 
that,  when  aggregated  with  the 
amount  of  all  other  extensions  of 
credit  by  the  member  bank  to  that 
person  and  to  all  related"  interests  of 
that  person,  exceeds  the  lending  limit 
of  the  member  bank  specified  in 
§  215.2(f)  above.  This  prohibition  does 
not  apply  to  an  extension  of  credit  by 
a  member  bank  to  a  bank  holding  com- 
pany (as  defined  in  12  U.S.C.  1841(a)) 
of  which  the  member  bank  is  a  subsid- 
iary or  to  any  other  subsidiary  of  that 
bank  holding  company. 

(d)  Overdrafts.  No  member  bank 
may  pay  an  overdraft  of  an  executive 
officer  or  director  of  the  bank  '.pn  an 
account  at  the  bank,  unless  the  pay- 
ment of  funds  is  made  in  accordance 
with  (Da  written,  preauthorized.  in- 
terest-bearing extension  of  credit  plan 
that  specifies  a  method  of  repayment 
or  (2)  a  wTitten,  preauthorized  trans- 
fer of  funds  from  another  account  of 
the  account  holder  at  the  bank.  This 
prohibition  does  not  apply  to  payment 
of  inadvertent  overdrafts  on  an  ac- 
count in  an  aggregate  amount  of 
Sl.ObO  or  less:  Provided,  (1)  The  ac- 
count is  not  overdrawn  for  more  than 
5  bu.siness  days,  and  (2)  the  member 
bank  charges  the  executive  officer  or 
director  the  same  fee  charged  any 
other  customer  of  the  bank  in  similar 
circumstances. 

§  IVy.Tt    .\ddiiional  restrictions  on  loans  to 
Executive  Orricem  of  Member  Banks. 

(a)  No  meml)er  bank  may  \extend 
credit  to  any  of  its  executive  officers,* 


'This  proJiibiiion  does  not  apply  to 
membf  r  bank  loans  to  a  director  of  the , 
mcmbtr  bank  or  to  a  related  interest  of  the 
direcKor.  unless  the  dirt'ctor  Is  also  an  execu- 
tive officer  or  principal  shareholder.  See 
also  the  definition  of  principal  shareholder 
in  §  215. 2(j)  above,  io-lhe  case  of  a  meml)er 
bank  located  in  a  city,  town  or  village  with  a 
population  of  less  than  30.000. 

'This  prohibition  does  not  apply  to  the 
payment  by  a  member  bank  of  an  overdraft 
of  a  principal  shareholder  of  the  meml)er 
bank,  unit  ss  the  priiicipal  shareholder  is 
also  an  executive  officer  or  director.  This 
prohibition  also  does  not  apply  to  the  pav- 
ment  by  a  lucmber  bank  of  an  overdraft  of  a 
related  interest  of  an  executive  officer,  di- 
rector, or  principal  shareholder  of  the 
member  bank.  _, 

'Sections,  215  5,  2158  and  215.9  of  Regula- 
tion O  implement  .section  22<g)  of  the  Fed- 
eral R»'serve  Act  and  do  not  apply  to  non- 
member  banks.  For  the^  purposes  of  these 
sections,  an  executive  officer  of  a  meml)er 


and  no  executive  officer  of  a  member 
bank  shall  borrow  from  or  otherwise 
become  Indebted  to  the  bank,  except 
in  the  amounts,  for  the  purposes,  and 
upon  the  conditions  specified  in  para- 
graphs (c)  and  (d)  of  this  section. 

(b)  No  member  bank  may  exte; 
credit  in  an  aggregate  amount  greattr 
than  $10,000  outstanding  at  any  on 
time  to  a  partnership  in  which  one  or 
more  of  the  executive  officers  of  the 
member  bank  are  partners  and,  either 
individually  or  together,  hold  a  major- 
ity Interest.  For  the  purposes  of  para- 
graph (c)(3)  of  this  section,  the  total 
amount  of  credit  extended  by  a 
member  bank  to  such  partn(&rship  is 
considered  to  be  extended  to  each  ex- 
ecutive officer  of  the  member  bank 
who  is  a  member  of  the  partnership. 

(c)  A  member  bank  is  authorised  to 
extend  credit  to  an  executive  officer  of 
the  bank  In  an  aggregate  amount  not 
to  exceed: 

(1)  $20,000  outstanding  at  any  one 
time  to  finance  the  education  bf  the 
executive  officer's  children; 

(2)  $60,000  outstanding  at  any  one 
time  to  finance  the  purchase,  con- 
struction, maintenance,  or  improve- 
ment of  a  residence  of  the  executive 
officer.  If  the  extension  of  credit  Is  se- 
cured by  a  first  lien  on  the  residence 
and  the  residence  is  owned  (or  expect- 
ed to  be  owned  after  the  extension  of 
credit)  by  the  executive  officer,  and 

(3)  $10,000  outstanding  at  any  one 
time  for  a  piwpose  not  otherwise  spe- 
cifically authorized  under  this  para- 
graph. 

(d)  Any  extension  of  credit  by  a 
member  bank  to  any  of  its  executive 
officers  shall  be:  (1)  Promptly  report- 
ed to  the  member  bank's  board  of  di- 
rectors; (2)  In  compliance  with  the  re- 
quirements of  5  215.4(a)  above;  (3)  pre- 
ceded by  the  submission  of  a  detailed 
current  financial  statement  of  the  ex- 
ecutive officer;  and  (4)  made  subject  to 
the  condition  that  the  extension  of 
credit  will,  at  the  option  of  the 
member  bank,  become  due  and  pay- 
able at  any  time  that  the  officer  Is  In- 
debted to  any  other  bank  or  banks  in 
an  aggregate  amount  greater  than  tht 
amount  specified  for  a  category  of 
credit  in  paragraph  (c)  of  this  section. 

§2I.S.6     Kxtensionx   of  credit    outstanding 
on  March  10.  Iit79. 

(a)  Any  extension  of  credit  that  was 
outstanding  on  March  10,  1979,  and 
that  would,  if  made  on  or  after  March 
10.  1979,  violate  §215!4(c)  above,  shall 
be  reduced  in  amount  by  March  10, 
1980,  to  be  in  compliance  with  the 
lending  limit  in  §  215.4(c).  Any  renewal 
or  extension  of  such  an  extension  of 
credit  on  or  after  March  10.  1979,  shall 


bank  does  not  include  an  executive  officer 
of  a  bank  holding  company  of  which  the 
member  bank  is  a  sutxsidiary  or  any  other 
sutjsidiary  of  that  t>ank  holding  company. 


be  made  only  on  .terms  that  will  bring 
the  extension  of  credit  Into  compli- 
ance with  the  lending  limit  of 
8  215.4(c)  by  March  10,  1980.  However, 
any  extension  of  credit  made  before 
March  10,  1979,  that  bears  a  specific 
maturity  date  of  March  10,  1980,  or 
later,  shall  be  repaid  In  accordance 
with  its  repayment  schedule  in  exist- 
on  or  before  March  10,  1979. 
If  a  member  bank  Is  unable  to 
bring  all  extensions  of  credit  outstand- 
ing on  March  10,  1979,  Into  compliance 
as  required  by  paragraph  (a)  of  this 
section,  the  member  bank  shall 
promptly  report  that  fact  to  the 
Comptroller  of  the  Currency,  in  the 
case  of  a  national  bank,  or  to  the  ap- 
propriate Federal  Reserve  Bank,  in 
the  case  of  a  State  member  bank,  and 
explain  the  reasons  why  all  the  exten- 
Vsions  of  credit  cannot  be  brought  Into 
compliance.  The  Comptroller  or  the 
Reserve  Bank,  as  the  case  may  be.  is 
authorized,  on  the  basis  of  good  cause 
shown,  to  extend  the  March  10.  1980, 
date  for  compliance  for  any  extension 
of  credit  for  not  more  than  two  addi- 
tional one-year  periods. 

i 

5  215.7     Records  of  Member  Ranks. 

Each  member  bank  shall  maintain 
records  necessary  for  compliance  with 
the  requirements  of  this  part.  These 
records  shall  (a)  identify  all  executive 
officers,  directors,  and  principal  share- 
holders of  the  member  bank  and  the 
related  Interests  of  these  persons  and 
(b)  specify  the  amount  and  terms  of 
each  extension  of  credit  by  the 
member  bank  to  these  persons  and  to 
their  related  interests.  Each  member 
bank  shall  request  at  least  annually 
that  each  executive  officer,  director, 
or  principal  shareholder  of  the  i 
member  bank  identify  the  related  in- 
terests of  that  person. 

§  2I3.S     Reports  by  Executive  OfTicers. 

Each  executive  officer  *  of  a  member  . 
bank  who  becomes  Indebted  to  any 
other  bank  or  banks  in  an  aggregate 
amount  greater  than  the  amount  spec- 
ified for  a  category  of  credit  in 
§  215. 5<c)  atKJve.  shall,  within  10  days 
of  the  date  the  indebtedness  reaches 
such  a  level,  make  a  written  report  to 
the  board  of  directors  of  the  officer's 
bank.  The  report  slwjl  state  the  lend- 
er's name,  the  datW  and  amount  of 
each  extk'nsion  of  credit,  any  security 
tfiT  It.  9^d  the  purposes  for  which  <he 
proceeds  have  been  or  are  to  be  used. 

§  215.9     Rep<>rt8  by  Member  Ranks. 

Each  member  bank  shall  include 
with  (but  not  as  part  of)  each  report 
of  condition  (and  copy  thereof)  filed 
pursuant  to  12  U.S.C.  1817(a)(3)  a 
report  of  all  extensions  of  credit  made 
by  the  member  bank  to  its  executive 
officers  •  since  the  date  of  the  bank's 
previous  report  of  condition. 


>Sce  note  4  alwve. 
'See  note  4  abov.e. 


<$ZI.VIO     Civil  penalties. 

As  specified  in  section  29  of  the  Fed- 
eral Reserve  Art  (12  U.S.C.  504).  any 
member  bank,  or  any  officer,  director, 
employee,  agent,  or  other  penson  par- 
ticipating in  the  conduct  of  the  affairs 
of  tlie  bank,  that  violates  any  provi- 
sion  of  this  part  is  subject  to  a  civil 
penalty  of  not  more  than  $1,000  per 
day  for  each  day  during  which  the  vio- 
lation continues. 

Effective  date:  March  10.  1979. 

-Board  of  Governors  of  the  Federal 
Re.serve  System.  March  5.  1979. 

THtoDOREE.  Allison. 
Secretary  of  the  Board. 

.^M-ENDix.— Section  52pO  of  the  RrvisED 
Statutes 

The  total  obligations  to  any  national 
banking  association  of  any  person,  copart- 
n«  rsliip.  as.sociation.  or  corporation  shall  at 
no  time  exceed  10  per  centum  of  the 
amount  of  the  capital  stock  of  such  as.soci- 
Otion  actually  paid  in  and  unimpaired  and 
10  per  centum  of  its  unimpaired  surplus 
fund.  The  term  obligations"  shall  mean 
the  d'.rwl  liability  •f  the  maker  or  acceptor 
of  paper  discounting  with  or  sold  to  such  as- 
.social ion  and  the  liability  of  the  indorser, 
draAer.  or  guarantor  who  obtains  a  loan 
from  or  discounts  paper  with  or  sells  pa;.irr 
under  his  guaranty  to  suph  a.s.sociation  and 
shall  include  in  the  case  of  obligations  of  a 
copartnership  or  as.sociation  the  obligations 
of  the  several  meml)ers  thereof  and  .shall  in- 
clude In  the  case  of  obligations  of  a  corpora- 
lion  all  obligations  of  all  subsidiaries  there- 
of in  which  such  corporation  owns  or  con- 
iroU  a  majority  interest.  Such  limitation  of 
10  ixT  centum  shall  l)e  subject  to  the  follow- 
ing exceptions: 

<1*  Obligations  in  the  form  of  drafts  or 
bilU  of  exchange  dr^wn  in  good  faith 
a^^auLst  actually  existing  values  shall  not  \» 
subject  under  this  section  to  any  limitation 
tuLsed  upon  such  capital  and  surplus. 

(2)  Obligations  arising  out  of  the  discount 
of  commercial  or  business  paper  actually 
owned  by  the  person.  cop>artnership.  associ- 
ation, or  corporation  negotiating  the  same 
shall  not  be  subject  under  this  section  to 
any  limitation  based  upon  such  capital  and 
surplus. 

(.'{)  Obligations  drawn  in  good  faith 
against  actually  existing  values  and  .secured 
by  goods  or  commoijities  In  process  of  ship- 
,ment  shall  not  be  subject  under  this  section 
to  any  limitation  based  upon  such  capital 
and  siirploa. 

(<»  Obligations  as  indorser  or  guarantor  of 
notes,  other  than  commercial  or  business 
paper  excepted  under  (2)  hereof,  having  a 
maturity  of  not  more  than  six  montlis.  and 
owned  by  the  person,  corporation,  associ- 
ation, or  copartnership  indorsing  and  nego- 
tiating thrsame,  shall  lie  subject  under  this 
section  to  a  limitation  of  15  per  centum  of 
such  capital  and  surplus  in  addition  to  such 
10  per  centum  of  such  capital  and  surplus. 

^)  Obligations  in  the  form  of  banker's  ac 
ceptances  of  other  banks  of  the  kind  de- 
scribed in  sections  372  and  373  of  this  title 
shall  not  be  subject  under  this  section  to 
any  limitation  based  upon  such  capital  and 
siirpltis. 

<6>  Obligations  of  any  person,  copartner 
ship.  a.ssociation  or  corporation,  in  the  form 


of  notes  or  drafts  secured  by  shipping  docu- 
ments, warehouse  receipts,  or  other  such 
documents  transferring  or  securing  title  cov- 
ering readily  marketable  nonperishable  sta- 
ples when  such  property  is  fully  covered  by 
insurance,  if  it  is  customary  to  Insure  such 
staples  shall  be  subject  imder  this  section  to 
a  limitation  of  15  per  centum  of  such  capital 
and  surplus  in  addition  to  such  10  per 
centum  of  such  capital  and  surplus  when 
the  market  i-alue  of  su<^h  staples  securing 
such  obligation  is  not  at  any  time  less  than 
115  per  centum  of  the  face  amotmt  of  such 
obligation,  and  to  an  additional  increase  of 
limitation  of  5  per  centum  of  such  capital 
and  surplus  In  addition  to  such  25  per 
crntum  of  such  capital  and  surplus  when 
the  market  \'alue  of  such  staples  securing 
such  additional  obligation  is  not  at  any  time 
less  than  120  per  centum  of  the  face  amount 
of  such  additional  obligation,  and  to  a  fur- 
ther additional  increase  of  limitation  of  5 
per  centum  of  such  capital  and  surplus  in 
addition  to  such  30  per  centum  of  such  capi- 
tal anfl  surplus  when  the  market  value  of 
such  .staples  securing  such  additional  obliga- 
tion i.s  not  at  any  time  less  than  125  per 
centum  of  the  face  amount  of  such  addition- 
al obligation,  and  to  a  further  additional  in- 
crease of  limitation  of  5  per  centum  of  such 
capital  and  surplus  when  the  market  value 
of  .such  staples  securing  such  additional  ob- 
ligaiiun  is  not  at  any  time  less  than  130  per 
centum  of  the  face  amount  of  such  addition- 
al obligation,  and  to  a  further  additional  in- 
crease of  limitation  of  5  per  centum  of  such 
capital  and  surplus  in  addition  to  such  40 
per  centum  of  such  capital  and  surplus 
when  the  market  value  of  such  staples  se- 
curing such  additional  obligation  is  not  at 
any  time  less  than  135  per  centum  cf  the 
'face  amount  of  sucn  additional  obligation, 
and  to  a  further  additional  Increase  of  limi- 
tation of  5  per  centum  of  such  capital  and 
surplus  in  addition  to  such  45  per  centum  of 
such  capital  and  siu^pi^  when  the  market 
value  of  such  staples  securing  such  addition- 
al obligation  is  not  at  any  time  less  than  140 
per  centum  of  the  face  amotint  of  such  Addi- 
tional obligation,  but  this  exception  shall 
not  apply  to  obligations  of  any  one  |>erson. 
copartnership.  as.soclation.  or  corporation 
arl:iiiig  from  the  same  transactioris  and /or 
secured  by  the  identical  staples  for  more 
than  len  months.  Obligations  of  any  person, 
copartnership,  association,  or  corporation  in 
the  form  of  notes  or  drafts  secured  by  sliip- 
ping  documents,  warehouse  receipts,  or 
other  .such  documents  transferring  or  secur- 
ing title  covering  refrigerated  or  Iroaen 
readily  marketable  staples *when  suchiprop- 
erty  is  fully  covered  by  Insurance,  shall  be 
subject  under  this  section  to  a  limitation  of 
15  per  centum  of  such  capital  and  surplJs  in 
addition  to  such  10  per  centum  of  such  capi- 
tal and  surplus  when  the  market  value  of 
such  staples  securing  such  obligation  is  not 
at  any  time  less  than  115  ptr  centum  of  the 
face  amount  of,  such  additional  obligation 
but  this  exception  shall  not  apply  to  obliga- 
tions of  any  one  person,  copannership,  asso- 
ciation, or  corporation  arising  from  the 
same  transactions  and/or  secured  by  the 
identical  staples  for  more  than  six  months. 
(7)  Obligations  of  any  person,  copartner- 
ship, association,  or  corporation  in  the  form 
of  notes  or  drafts  secured  by  shipping  docu- 
ments or  instruments  transferring  or  secur- 
ing title  covering  livestock  or  giving  a  lien 
on  livestock  when  the  market  value  of  Xhe 
livestock  securing  the  obligation  is  not  at 
any  time  less  than  115  per  centum  of  the 


face  amount  of  the  notes  covered  by  such 
documents  shall  be  subject  under  this  sec- 
tion to  a  limitation  of  15  per  centum  of  such 
capital  and  surplus  in  addition  to  such  10 
per  centum  of  such  capital  and  surplus.  Ob- 
ligations arising  out  of  the  dia^swnt  by  de 
ers  in  dairy  cattle  of  paper  given  nvi»«ywc 
for  dairy  cattle,  which  t)ear  a  full  reco 
endorsement  or  unconditional  guarantee 
the  seller  and  are  secured  by  the  cattle 
being  sold,  shall  be  subject  under  this  sec- 
tion to  a  limitation  of  15  per  centum  of  such 
capital  and  surplus  in  addition  to  such  10 
per  centum  of  such  capital  and  surplus. 

(8)- OJaligations  of  any  person,  copartner- 
ship, association,  or  corporation  secured  by 
not  less  than  a  like  amount  of  bonds  or 
notes  of  the  United  States  issued  since  April 
24.  1917.  or  certificates  of  indebtedness  of 
the  United  States,  treasury  bills  of  the 
United  States  or  obligations  fully  guaran- 
teed both  as  to  principal  and  interest  by  the 
United  States,  shall  (except  to  the  extent 
permitted  by  rules  and  regulations  pre- 
scribed by  the  Comptr9ller  of  the  Currency, 
with  the  approval  of  the  Secretary  of  the 
Treasury )  be  subject  under  this  section  to  a 
limitation  of  15  per  centum  of  such  capital 
and  surplus  in  addition  to  such  10  per 
centum  of  such  capital  and  surplus. 

(9)  Obligations  representing  loans  to  any 
national  banking  association  or  to  any  bank- 
ing instltutibn  oreanlzed  under  the  laws  of 
any  State,  or  to  any  receiver,  conservator,  or 
superintendent  of  banks,  or  to  any  other 
agent,  in  charge  of  the  business  and  proper- 
ty of  any  such  association  or  t)anking  insti- 
tution, when  such  loans  are  approved  by  the 
Comptroller  of  the  Currency,  shall  not  be 
subject  under  this  section  to  any  limitation 
based  upon  such  capital  and  surplus. 

(10)  Obligations  shall  not  l)e  subject  under 
this  section  to  any  limitation  based  upon 
such  capital  and  surplus  to  the  extent  that 
such  obligations  are  secured  or  covered  by 
guaranties,  of  by  commitments  or  agree- 
ments to  take  over  or  to  purchase,  made  by 
any  Federal  resene  bank  or  by  the  United 
StaPps  or  any  department,  bureau,  board, 
commission,  or  establishment  of  the  United 
States,  including  any  corporation  wholly, 
owned  directly  or  indirectly  by  the  United 
States:  Provided,  That  such  guaranties, 
agreements,  or  commitments  are,  uncondi- 
tional and  must  bf  performed  by  payment 
of  cash  or  its  equivalent  within  sixty  days 
after  dimand.  The  Comptroller  of  the  Cur- 

.rency  is  hereby  authorized  to  define  the 
terms  hereifi  used  if  and  when  hfc  may  deem 
it  neces.sary. 

(U)  Obligations  of  a  local  public  agency 
(as  defined  in  section  J 460(h)  of  Title  42-)  or 
of  a  public  housing  ^Kency  <as  defined  in 
the  United  State?  Housing  Act  of  1937.  as 
amended);  which  have  a  maturity  of  not^ 
more  than  eighteen  months  shall  not  be' 
subject  under  this  section  to  any  limitation. 
If  such  obligations  are  secured  by  an  agree- 
ment l)etween  the  obligor  agency  and  the 
Secretary  of  Housing  and  Urban  Develop- 
ment in  which  the  agency  agrees  to  borrow 
from  the  Secretary,  and  the  Secretary 
agrees  to  lend  to  the  agency,  prior  to  the 
maturity  of  such  obligations,  monies  in  an 
amount  which  (together  vfith  any  other 
monies  irrevocably  committed  to  the  pay- 
ment ot  interest  on  such  obligations)  will 
suffice  to  ,p&y  the  principal  of  such  obliga- 
tions with  interest  to  maturity,  which 
raotUes  under  the  terms  of  said  agreement 
are  required  to  be  used  for  that  purpose. 
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<12)  Obligations  insured  by  the  Secretary 
Cf  Agriculture  pursuant  to  the  Bankhead- 
Jones  Parip  Tenant  Act.  as  amended,  or  the 
Act  of  August  28.  1937.  a.s  amended  (relating 
to  the  coaservation  of  water  resources),  or 
sections  1471-1485  of  Title  42.  shall  De  -sub- 
ject under  this  section  to  a  Mmitation  of  15 
per  centum  of  such  .cap^al  and  surplus  in 
addition  to  such  10  p«r  centum  of  such  capi- 
tal and  surplus. 

•  13)  Obligations  as  endorser  or  guarantor 
of  negotiable  or  non-Aegotiable  installment 
consumer  paper  vthich  carriers  a  full  re- 
course endorsement  or  unconditional  gruar- 
antce  by  the  person,  copartnership,  associ- 
ation, or  corporation  transferring  the  same, 
shali  be  subject  under  this  section  to  a  limi- 
tation of  15  per  centum  of  such  capital  and 
surplus  in  nddUion  to  such  10  per  centum  of 
such  capital  and  surplus:  Provided,  however. 
That  if  the  banks  ffles  or  the  knowledge  of 
its  officers  of  ilie  financiil  condition  of  each 
maker  of  such  obiiuations  is  reasonably  ade- 
quate, and  upon  >'crtification  by  an  officer 
of  the  bank  designated  (or  that  purpcse  by 
the  board  of  directors  of  the  bank,  that  the 
respoasibility  of  each  maker  of  such  obliga- 
tions has  been  e\aluated  and  the  bank  is  re- 
lying primarily  upon  each  such  maker  for 
the  payment  of  such  obligations,  th^  limita- 
tions of  this  section  as  to  the  obligations  of 
each  such  maker  .«hall  be  the  sole  applicable 
loan  limitation:  Provided  further,  That  such 
certification  shall  bo  in  writing  and  shall  be 
retained  as  part  of  the  records  of  such  bank. 

( 14)  Obligations  of  the  Student  Loan  Mar- 
keting As.socir<tion  shall  not  be  subject  to 
any  limitation  based  upon  such  capital  and 
surplus.  y 
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PART  219— BANK  SERVICE 
ARRANGEMENTS 

\ 
PART  250— MISCELLANEOUS 
INTERPRETATIONS 

Rescission    of   Regulation    Sr  Amend- 
ment of  Interprefalion  Regulations 

AGENCY:  Board  of  Governors  of  the 
Fcdt  ral  Reserve  System. 

ACTION:  Revocation  and  amendment 
Of  interpretations. 

SUMMARY:  As  part  of  Its  Regulatory 
Improvement  Project,  involving  a  sub- 
stantive review  of  all  Federal  Reser\e 
regulations,  the  Board  has  reviewed 
Regulation  S,  Bank  Service  Arrange- 
ments" tl2  CFR  Part  219).  which  im- 
plements the  Bank  Service  Corpora- 
tion Act  (12  U.S.C.  1861-65).  That  reg- 
ulation specifies  the  manner  of  assur- 
ing the  Board  that  the  performance  of 
bank  services  for  State  member  banks 
will  be  subject  to  regulation  ar.d  exam- 
ination by  the  Board  whenever  the 
ser\  .ces  are  performed  by  anyone 
other  than  the  bank  itself.  On  the 
ba^is  of  its  review  and  in  the  light  of  a 
recent  amendmentiof  the  Act  (Pub.  L. 
95-630.  92  Stat.  3677).  that  becomes  ef- 


^RULES  AND  REGULATIONS 

fepffve  on  March  10.  1979.  the  Board 
ms  decided  to:  (1)  Rescind  Regulation 
S  as  no  longer  necessary;  (2)  revise  and 
update  its  interpretations  of  the  Act; 
and  (3)  send  to  State  member  banks 
through  the  Reserve  Banl6s  an  an- 
nouncement and  explanation  of  the 
new  provisions.  The  Board's  actions 
are  intended  for  simplification  and 
clarification,  and  the  revision  of  the 
interpretations  will  not  impose  any 
new  requirements  not  contained  in  the 
Act. 

EFFECTIVE  DATE:  March  10.  1979. 

FOR       FURTHER      INFORMATION 
CONTACT:  ' 

Carl  V.  Howard,  Attorney.  Legal  Di- 
vision, feoard  of  Governors  of  the 
Federal  Reserve  Sy.stem.  Washing- 
ton. D.C.  20551 (202/452-3786). 

SUPPLEMENTARY  INFORMATION: 
The  Bank  Service  Corporation  Act 
(the  •Act")  (12  U.S.C.  1861-65).  as 
originally  adopted,  required  that, 
when  a  Stale  member  bank  has  bank 
services  performed  for  it  (sucl)  as 
check  sorting  and  posting  of  interest 
on  savings  accounts),  satisfactory  as- 
surances must  be  furnished  to  the 
Bbard  that  the  performance  of  the 
services  will  be  subject  to  the  Board's 
regulation  and  examination  to  the 
same  extent  as  if  the  sen'ices  were 
being  performed  by  the  bank  itself  on 
its  own  premises.  The  purpose  was  to 
make  certain  that  the  appropriate 
Federal  banking  agency  would  not  be 
frustrated  In  its  examination  of  a  bank 
subject  primarily  to  its  super\*ision  be- 
cause the  banks  records  have^been 
transferred  to  another  organization  or 
some  otjier  organization  is  carrying 
out  part  or  all  of  the  bank's  functions. 
Regulation  S,  "Bank  Service  Arrange- 
ments" (12  CFR  Part  219).  was  issued 
by  the  Board  in  1963  to  implement  the 
Act  by  specifying  when  and  in  what 
form  assurances  shall  be  provided  to 
the  Federal  Reserve  System. 

However,  the  Congress  has  taken  a 
mofe  direct  approach  to  supervision  of 
bank  service  arrangements  through  an 
amendment  of  the  Act  contained  In 
section  308  of  the  Financial  Institu- 
tions Regulatory  and  Interest  Rate 
Control  Act  of  1978  (Pub.  L.  95-630;  92 
Stat.  3677).  Effective  March  10.  1979. 
the  performance  of  bank  services  for 
State  member  banks  or  their  subsid- 
iaries or  affiliates  will  be  subject  to 
regulation  and  examination  by  the 
Board  as  a  matter  of  law  without  the 
necessity  for  "assurances."  A  State 
member  bank  will  be  required  to 
notify  the  Board  of  the  existence  of  a 
bank  service  arrangement  within  30 
days  after  the  making  of  the  service 
contract  or  the  performance  of  the 
service,  whichever  occurs  first. 

In  the  course  of  reviewing  Regula- 
tion S  in  its  Regulatory  Improvement 
Project,  the  Board  has  concluded  that 


,-the  regulation  will  no  longer  be  neces- 
sary and  should  be  rescinded  in  the 
light  of  the  legislative  change.  The 
provisions  regarding  "assurances"  will 
become  obsolete.  The*  only  provision  of 
the  regulation  that  will  continue  to 
have  effect  Is  the  rule  that  the  per- 
formance of  legal.^  advisory,  and  ad- 
ministrative services,  such  as  trarispor- 
tation  or  guard  services.  Is  not  subject 
to  examination  unless  specifically  re- 
quested by  the  Board.  This  rule,  which 
essentially  is  an  Interpretation  of  the 
term  "bank  services"  in  section  Kb)  of 
the  Act  (12  U.S.C.  1861(b)),  will  be  in- 
corporated in  the  Boards  publi-shed 
Interpretations.  No  new  regulatory 
provisions  are  considered  necessary  to 
reflect  the  recent  amendment  of  the 
Act. 

As  In  the  past,  the  letter  notifying 
the  Board  of  the  bank  service  arrange- 
ment is  to  be  sent  to  the  Federal  Re- 
serve Bank  in  whose  district  the  State 
member  bank  has  its  main  office.  If  a 
bank  has  an  existing  bank  .service  ar- 
rangement on  March  10.  1979.  and  has 
already  furnished  assurances  regard- 
ing the  arrangement  in  compliance 
with  Regulation  S.  no  additional  noti- 
fication regarding  the  arrangement  Is 
necessary. 

As  a  further  effort  to  Improve  Its 
regulations,  the  Board  is  revising,  up- 
dating, and  streamlining  its  Interpreta- 
tions. The  only  substantive  rulings 
being  added  are  taken  from:  (1 )  An  In- 
terpretation published  in  the  Federal 
Reserve  Bulletin  (48  Fed.  Res.  Bull. 
1429  (1962))  but  not  In  the  Code  of 
Federal  Regulations;  and  (2)  the  last 
sentence  of  section  219.4  renting  to 
legal,  advisory,  and  administrative 
services  (discussed  above). 

The  Board  is  also  adding  a  short 
summary  paragraph  at  the  beginning 
of  each  interpretation  to  facilitate  the 
public's  finding  of  information  and 
lessen  the  burden  of  reading  materials 
that  may  not  be  relevant  to  the  re- 
searcher's Interest.  Of  course,  if  reli- 
ance is  to  be  placed  upon  the  interpre- 
tation, the  full  text  must  be  consulted 
since  the  summary  Is '  only  a  para- 
phrase of  the  ruling  rather  than  the 
ruling  Itself. 

The  Board  is  asking  the  Federal  Re- 
serve Banks  to  notify  State  member 
banks  of  the  statutory  and  regulatory 
changes  and  to  explain  compliance 
with  the  amended  Act. 

The  procedures  of  5  U.S.C.  553(b)  re- 
garding, notice,  public  participation 
and  deferred  effective  date  were  not 
followed  in  cormection  wjth  these  reg- 
ulatory changes  becau^:  (1)  The 
Board  finds  that  public  participation 
Is  unnecessary  since  the  rescission  of 
the  regulation  will  result  in  neither 
the  granting  of  authority  to  the  per- 
sons regulated,  nor  the  imposition  or 
relaxing  of  anj^equirements;  and  (2) 
rulemaking  proWdures  do  not  apply  to 


Interpretive  rules.  For  similar  reasons, 
the  expanded  rulemaking  procedures 
set  forth  In  the  Board's  policy  state- 
ment of  Janury  15.  1979  (44  F.R.  3957) 
do  not  apply. 

To  implement  these  regulatory 
changes,  the  following  actions  are 
being  taken  under  the  Board's  author- 
ity in  12  U.SiC.  1861-65: 


PART  219— [REVOKED] 

1.   12  CFR  Part  21^  is  hereby^  re- 
voked.* 


PART  250  MISCELLANEOUS 
INTERPRETATIONS 

2.  The  table  of  contents  of  12  CFR 
Part  250  is  amended  by  adding  at  the 
end  of  the  table  a  new  heading  and 
three  new  section  titles  to  read  as  fol- 
lows: 

Bank  Service  Arrangements 

Sec 

250.300  Kinds  of  bank  .servicers  subject  to 
Board  examination  /binder  the  Bank 
Service  Corporation  Act. 

25U.301  Scope  of  Investment  authority  and 
notification  requirement  under  the 
Bank  Service  Corporal  ion  Act. 

250.302  Applicability  of  Bank  Service  Cor- 
poration Act  to  bank  credit  card  service 
organi/.ation. 

3.  12»CFR  Part  250  is  amended  by 
adding  new  sections  §§  250.300-250.302 
Immediately  after  a  new  heading. 
•  BANK  SERVICE  ARRANGE- 
MENTS." to  read  as  follows: 

Bank  Service  Arrangements 

§  250.300    Kinds  of  bank  servicers  subject 
to  Board  examination  under  the  Bank 
Service  Corporation  Act. 
Summary.  The  performance  of  bank 
services   for  State   member   banks   Is 
subject  to  the  Board's  regulation  and 
examination,  regardless  of  the  nature 
of   the   bank   servicer,   including   ser- 
vicers that  are  national  banks:  State 
nonmember  insured  banks;  non-profit, 
no-stock  credit  card  servicing  organiza- 
tions:   and    servicing    subsidiaries    of 
bank  holding  companies. 

Text,  (a)  Since  the  enactment  of  the 
Bank  Service  Corporation  Act  (the 
"Act ')  (12  U.S.C.  1861-65).  the  Board 
has  on  several  occasior\^considered 
whether  performance  of'^'ijank  serv- 
ices" (as  that  term  is  defined  in  sec- 
tion Kb)  of  the  Act)  for  State  member 
banks  is  subject  to  regulation  and  ex- 
amination by  the  Board  under  section 
5  of  the  Act  if  (1)  the  bank  servicer  is 
not  a  "bank  service  corporation"  (as 
that  term  Is  defined  In  the  Act),  or  (2) 
the  bank  servicer  Is  a  bank  itself.  In 
each  Instance,  based  on  the  reasoning 
set  forth  below,  the  Board  expressed 


•  12  CFR  219.101  Is  a  cross  reference  to  12 
,CFR  225.115.  The  revocation  of  the  former 
is  not  intended  to  result  in  the  revx-ation  of 
the  latter. 
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the  view  that  section  5  of  the^ct  ap- 
plied to  any  organization  that  per>-' 
formed  bank  services  for  State 
member  banks,  including  national 
banks;  another  State  member  bank; 
State  nonmember  Insured  banks;  serv- 
icing subsidiaries  of  bank  holding  com- 
panies; and  non-profit,  no  stock  credit 
card  servicing  organizations. 

(b)  The  Senate  Committee  ori  Bank- 
ing and  Currency  stated  with  regard 
to  section  5  of  the  Act,  as  enacted  in 
1962,  that  the  Federal  supervisory 
agencies  "must  be  able  to  examine  all 
of  the  banks'  records,  and  they  must 
be  able  to  exercise  proper  supervision 
over  all  the  banks'  activities,  whether 
perforrhed  by  the  banks'  employees  on 
their  premises  or  by  anyone  else  on  or 
off  the  banks'  premises.  This  examina- 
tion and  this  supervision  carmot  be 
frustrated  by  a  transfer  of  the  banks' 
records  to  some  other  organization  or 
by  having  some  other  organization 
carry  out  all  or  part  of  the  banks' 
fimctions."  (S.  Rep.  No.  2105.  87th. 
Cong.  3  (1962)).  Similarly,  the  Com- 
mittee on  Banking  and  Currency  of 
the  House  of  Representatives  stated 
that  "it  would  obviously  be  unwise  to 
permit  banks  to  avoid  the  examination 
and  supervision  of  vital  banking  func- 
tions by  the  simple  expedient  of  farm- 
ing^ut  such  functions."  (H.R.  Rep. 
No.  2062.  87th  Cong.  3  (1962)). 

(c)  Section  5  of  the  Act  is  not  limited 
by  its  terms  to  "bank  service  corpora- 
tions" as  defined  In  the  Act;  nor.  In 
the  Board's  opinion  based  on  the  legis- 
lative history  of  the  Act,  should  such  a 
limitation  be  implied.  The  Board  corf- 
cludes  that  the  performance  of  bank 
services  for  State  member  banks  by  or- 
ganizations that  are  not  bank  service 
corporations  is  also  subject  to  Board 
regulation  and  examination. 

(d)  If  the  bank  servicer  is  a  national 
bank  or  a  State  nonmember  Insured 
bank.  Its  performance  of  bank  services 
for  State  member  banks  is  subject  to 
Board  regulation  and  examination,  de- 
spite the  fact  that  the  servicer  is  sub- 
ject primarily  to  regulation  and  exami- 
nation by  one  of  the  other  Fecferal 
banking  agencies.  By  the  same  token, 
the  performance  of  bank  services  by  a 
State  member  bank  for  a  national 
bank  or  State  nonmember  insured 
bank  Is  subject  to  regulation  and  ex- 
amination by  the  Comptroller  of  the 
Currency  or  the  Federal  Deposit  In- 
surance Corporation,  respectively.  The 
purpose  of  section  5  of  the  Act  is  to 
make  certain  that  the  appropriate 
Federal  banking  agency  will  be  able  ef- 
fectively to  exercise  its  responsibilities 
with  respect  to  a  bank  subject  primar- . 
ily  to  Its  supervision. 

(e)  It  Is  Important  to  note  that  the 
scope  of  the  Board's  regulation  and 
examination  under  section  5  of  the 
Act  does  not  extent  to  all  affairs  of 
t.he   bank   servicer,   but   only   to   the 


>    12969  . 

"bank  services"  performed  for  a  State 
member  bank  and  only  to  the  same, 
extent  as  if  the  services  were  being 
performed  by  the  State  memljer  bank 
itself  on  its  own  premises. 

§250.301  Scope  of  investment  authority 
and  notiHcation  requirement  under  the 
Bank. Service  Corporation  Act. 

Summary,  (a)  The  authority  of  State 
memTaer  banks  under  the  Bank  Sen  ice 
Corporation  Act  to  invest  in  bank  serv- 
ice corporations  is  limited  to  Invest- 
ments In  corporations  that  perform 
"bank  services"  solely. 

(b)  A  State  meml>er  bank  Is  required 
by  the  Act  to  notify  the  Boar^  only  of 
the  performance  of  "bank  services" 
for  It. 

(c)  "Bank  services"  will  not  usually 
be  regarded  as  Incliidlng  legal,  adviso- 
ry, and  administrative  services,  such  as 
transportation  or  guard  services. 

Text  (a)  Section  2(a)  of  the  Bank 
Service  Corporation  Act  (12  U.S.C. 
1861-65)  provides  that  "no  limitation 
or  prohibition  otherwise  imposed  by 
any  provision  of  Federal  law  exclusive- 
ly relating  to  banks  shall  prevent  any 
two  or  more  banks  from  investing  not 
more  than  10  per  centum  of  the  paid- 
in  and  unimpaired  capital  and  unim- 
paired surplus  of  each  of  them  in  a 
bank  service  corporation."  This  10  per- 
cent investment  celling  applies  to 
loans  and  other  advances  of  funds,  as 
well  as  the  purchase  of  stock.  The  Act. 
however,  does  not  authorize  a  State 
bank  to  invest  in  a  bank  sen  ice  corpo- 
ration  If  the  bank  is  not  permitted  t-o 
do  so  under  the  applicable  State  law. 

(b)  "Bank  senice  corporation"  is  de- 
fined in  section  1(c)  of  the  Act  to 
mean  "a  corporation  organizia  to  per- 
form bank  senlces  for  two  or  more 
banks,  each  of  which  owns  part  ot/the 
capital  stock  of  such~feorporati^jar;  and 
at  least  one  of  which  IsN^ub  k*ct  tO'  ex- 
amination by  a  Federarssupen-isory 
agency."  Section  4  of  the  Act  states 
that  "no  bank  service  corporation  may 
engage  in  any  activity  other  than  the 
performance  of  bank  senlces  for 
banks."  Thus,  the  Investment  authori- 
ty created  by  section  2(a)  is  limited  to 
corporations  that  are  engaged  solely  in 
the  provision  of  "bank  senlces"  to 
banks,  as  that  term  is  defined  in  the 
Act. 

(c)  In  addition  to  its  grant  of  Invest- 
ment authority,  the  Act  also  requires 
State  member  banks  to  notify  the 
Board  within  30  days  of  the  execution 
of  a  contract  for  "bank  sen'ices"  or 
the  actual  provision  of  such  senices. 
whichever  occurs  first.  Moreover,  the 
Act  authorizes  the  Board  to  regulate 
and  examine  the  performance  of 
"bank  services."  Thus,  the  scope  of  the 
Act's  notification  and  examination  re- 
quirements- also  is  limited  tp  "bank 
senlces." 


FEDERAL  REGISTER,  VOL  44,  NO.  4»— FRIDAY,  MARCH  9,  1979 


FEDERAL  REGISTER,  VOL.  44,  NO.  4S— FRIDAY.  «^CH  9,  1979 


UMI 


->r 


/ 


12970 

(d)  The  term  "bank  senices"  is  de- 
fined in  section  Kb)  of  the  Act  to 
mean  "services  such  as  check  and  de- 
posit sorting  and  posting,  computation 
and  posting  of  interest  and  other  cred- 
its and  charges,  preparation  and  mail- 
ing of  checks,  sta'tements,  notices,  and 
similar  items,  or  any  other  clerical, 
bookkeeping,  accounting,  statistical,  or 
similar  functions  performed  for.  a 
bank," 

(e)  Bearing  importantly  upon  the 
meaning  of  "bank  services"  is  the  fol- 
lowing quotation  from  the  Report  of 
the  Senate  Conunitrce  on  Banking  and 
Currency:  "The  authority  to  examine 
and  supervise  banks  is  broad  and  must 
be  vigorously  exercised.  At  the  same 
time  sound  discretion  must  be  used. 
Banks  have  always  employed  others  to 
do  many  things  for  them,  and  they 
will  have  to  continirc  to  do  so.  and  the 
bill  is  not  intonded  to  prevent  this  or 
lo  make  it  more  difficult.  For  example, 
banks  have  employed  lawyers^  to  pre- 
pare trust  and  estate  acrounts  and  to 
prosecute  judicial  proceedinj-'s  for  tht 
settlement  of  such  accounts.  Banks 
ha\e  employed  accountants  to  prepare 
earnings  .statements  and  balance 
sheet.s.  Banks  have  employed  public 
relations  and  advertising  firms.  And 
brinks  have  employed  individuals  or 
f'rms  to  perform  all  kinds  of  adminis- 
trative activities,  including  armored 
car  and  other  transportation  services, 
guard  services  and,  in  many  cases. 
other  mechanical  services  needed  to 
run  the  banks  buildings.  It  is  not  ex- 
pected that  the  bank  supervisory 
agencies  would  find  it  necessary  to  ex- 
amine or  regulate  any  of  these  agents 
or  representatives  of  a  bank,  except 
under  the  most  unusual  circum- 
stances. The  authority  is  intended  to 
be  limited  to  banking  functions  as 
such."  (S.  Rep.  No.  2105.  87th  Cong.  3 
(1962».     •■ 

(f)  On  the  basis  of  the  Act's  defini- 
tion of  "bank  s^^vices".  the  limitation 
coniamed  in  section  4  of  the  Act,  and 

•  the  preceding  quotation  from  the 
Act's  legislative  hi."=torj'f  it  is  apparent 
that  the  term  bank  services"  is  essen- 
tially limited  to  clericaJ  and  similar 
services.  For  example,  the  term  would 
not  usually  be  regarded  as  including 
legal,  advisory,  and  administrative 
services,  such  as  transportation  or 
guard  services. 

(g)  Thus,  State  member  banks  gener- 
ally may  rely  on  the  Act  to  justify  in- 
vestment only  in  a  corporation  that  is 
engaged  solely  in  performing  one  or 
more  of  the  ^■ervices  contained  ip  the 
definition  of  "bank  services  "  in  Section 
Kb),  or  a  service  similar  to  one  of 
those  .services,  and  only  if  those  serv- 
ices are  provided  solely  to  banks.  In- 
vestment in  a  corporation  providing 
any  other  services,  such  as  the  type  of 
services  described  in  the  above  quota- 
tion from  the  Act's  legislative  history. 
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generally  is  not  permitted  on  the  basis 
of  this  Act,  unless  such  services  are  le- 
gitimately mcidental  to  the  provision 
of  "bank  services  "  by  that  corporation, 
(h)  Since  the  notification  required 
by  section  5  of  the  Act,  as  amended, 
also  is  based  on  the  provision  of  "bank 
senices."  such  notification  need  only 
be  provided  with  regard  to  the  provi- 
sion of  one  or  more  of  the  services 
enumerated  in  section  Kb)  of  the  Act 
or  a  service  similar  to  one  of  those 
services. 

§  S-iO-.IO'i  Applicahility  of  Bank  S<'rvice 
Corporation  .Vet  to  bank  credil  card 
i*«r>ire  orf^nization. 

Summary.  Although  a  non-profit, 
no-stock  service  organization  in  which 
no  bank  has  made  an  fhvestment  is 
not  a  "bank  .service  corporation"  as  de- 
fined in  the  Bank  Service  Corporation 
Act.  that  organizations  credit  card 
servicing  activities  are  "bank  services" 
as  defin'^d  in  the  Act  and  thus  subject 
to  the  notification  requirement  of  sec- 
tion 5  of  the  Act. 

Text,  (a)  The  Board  of  Governors 
has  considered  v\hether  the  Bank 
Service  Corporation  Art  (12  U.S.C. 
l«61-63).  is  applicable  where  a  bank 
credit  card  plan  of  a  State  member 
bank  and  other  b.^nks  used  the  facili- 
ties of  a  non  profit.  no-.stock  service 
organization. 

(b)  The  functions  of  the  service  or- 
ganization Include  the  following:  (1) 
Performing  cardholder  accounting  for 
participating  bank.s:  (2)  developing  in- 
formation concerning  each  credit 'card 
and  holder,  including  such  holders 
current  balance  owing  to  the  card  issu- 
ing bank  and  the  amount  of  such  bal- 
ance that  is  delinquent;  (3)  assisting  in 
procedures  relating  to  the  presenta- 
tion and  .settlement  of  drafts  and 
credit  memoranda:  (4)  developing  pro- 
cedures relating  to  credit  card  .security 
control:  (5)  upon  telephonic  request, 
advising  merchants  and  participating 
banks  respecting  credit  authorisuitions 
above  certain  specified  limits;  and  (6) 
compiling  lists  of  participating  mer- 
chants. 

(c)  The  Board  expressed  the  view 
that  because  the  service  organization 
has  no  stock  and  the  State  member 
bank  does  not  otherwise  "invest" 
therein  by  "the  making  of  a  loan,  or 
otherwise,  except  a  payment  for  rent 
earned,  goods  sold  and  delivered,  or 
services  rendered  prior"  to  the  making 
of  such  payment"  (section  Kd)  of  the 
Act),  the  service  organization  is  not  a 
"bank  service  corporation"  within  the 
meaning  of  section  1(c)  of  the  Act. 

(d)  However,  the  Board  concluded 
that  the  functions  described  above  do 
constitute  "bank  ser\ices"  as  defined 
in  section  Kb)  of  the  Act.  Accordingly, 
the  State  member  bank  is  required  to 
notify  the  Board  (through  the  appro- 
priate Federal  Reserve  Bank)  of  the 


performjmce  of  the  services  for  the 
bank(W  accordance  with  section  5  of 
the  Aet, 

Effective  date:  March  10,  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  5,  1979. 

I  Theodore  E.  Allison. 

•  Secretary  of  the  Board. 

[FR  Doc.  79-7307  Piled  3-8-79:  8;45-am] 


[6210-01-M] 

(Reg.  Z;  Docket  No.  R-02081 
PART  226— TRUTH  IN  LENDING 

Amendment  to  Regulation  Z  to  Con- 
form to  Statutory  Change  Prohibi- 
tion Against  Surcharges;  Extension 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  Section  226.4(i)(4)  of 
Regulation  Z.  which  implements  .sec- 
tion 167(a)  of  the  T/nthin  Lending 
Act  (15  U.S.C.  It04)^.  makes  it  illegal 
for  a  creditor  to  inipose  a  surcharge 
because  payment  for  goods^r  services 
is  made  by  credit  cardr  This  prohibi- 
tion was  due  to  expire  on  February  27. 
1979. 

On  November  10.  1978.  the  Financial 
Institutions  Regulatory  and  interest 
Rate  Control  Act  (Pub.  L.  95  630)  was 
enacted.  Section  1501  of  that  law  (92 
Stat.  3713)  extended  the  prohibition- 
against  surcharges  to  February  27. 
1981.  Section  226.4(i)'4)  of  Regulation 
Z  is  being  amended  to  conform  to  that 
statutory  extension. 

In  accordance  witli  §  262.2(e)  of  its 
regulations  (12  CF:i  262.2(e)).  the 
Board  deems  it  unneft.ssary  to  publish 
this  regulatory  anrtpdmcnt  for  com- 
ment prior  to  final  a<  option. 

EFFECTIVE  DATE:lMarch  5.  1979. 

FOR  FURTHER  /  INFORMATION 
CONTACT:  f 

Dolores  S.  Smithj  Section  Chief.  Di- 
vision of  Consumer  Affairs.  Board  of 
Governors  of  tne  Federal  Reserve 
System.  Washington.  D.C.  20551. 
202-452-2412. 

Text  of  Amendment 

Pursuant  to  the  authority  granted 
under  section  105  of  the  Truth  in 
Lending  Act  (15  U.S.C.  1604).  the 
Board  amends  Regulation  Z.  12  CFR 
226.4(i)(4).  t9  read  as  follows: 

S  226.4     Determination  of  Tinance  charge. 


(i)    •    •    •      ; 

(4)  No  creditor  in  any  sales  transac- 
tion  may   impose   a  surcharge.   This 


paragraph  shall  cease  to  be  effective 
on  February  27.  1981. 


By  order  of  the  Board  of  Governors, 
March  5.  1979. 

Theodore  E.  Allison. 
Secretary  of  the  Board. 
(FR  Doc.  79-7154  Filed  3-8-79;  8:45  am]    ' 

[  6320-0 1-M] 

Title  14 — Aeronautics  and  Space 

CHAPTER  II— CIVIL  AERONAUTICS 
BOARD 

SUftCHAPTER  D— SPEQAL  REGULATION 

[Regulation  SPR-156:  Amdt.  No.  2;  Docket 
291651 

PART  380— PUBLIC  CHARTERS 

Consumer  Protections  For  I  Charter 
Participants;  Simplified  Prospectus 
Filing  Procedures  \ 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  I>.C. 
March  2.  1979. 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Pinal  Rule. 

SUMMARY:  The  CAB  is  requiring 
that  charter  participants  be  given  re- 
funds when  there  are  major  changes 
in  tjie  charter  packages  they  have  pur- 
chased. In  addition,  there  are  new  dis- 
closure requirements  for  charter  ad- 
vertising and  specific  requirements  for 
the  contracts  between  charter  opera- 
tors and  participants.  The  CAB  is  also 
simplifying  the  procedures  under 
which  operators  must  file  prospectuses 
before  marketing  charters.  This  rule  is 
designed  to  help  to  insure  the  partici- 
pants fair  treatment  by  the  operators 
or,  if  necessary,  from  a  court. 

DATES:  Adopted:  March  2,  1979.  Ef- 
fective: the  amendment  of  S  380.20  and 
^  the  revcKation  of  §  380.43  are  effective 
March  2.  1979.  Sections  380.31  and 
380.32  (operator-participant  contract 
requirements),  {380.33  (major 

changes).  { 380.33a  (operator's  option 
plan),  and  §380.12  (notifications) 
apply  to  operator-participant  con- 
tracts entered  into  on  or  after  May  1, 
1979.  but  only  with  respect  to  charters 
that  are  scheduled  to  depart  on  or 
after  July  1,  1979.  Section  380.30  ap- 
plies to  solicitation  materials  distribut- 
ed or  broadcast  on  or  after  May  1, 
1979.  but  only  for  charters  that  are 
scheduled  to  depart  on  or  after  July  1, 
1979.  The  amendments  of  §$380.2. 
380.18.  380.23.  380.25.  380.28.  380.34, 
and  380.40  are  effective  May  1.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mark    Schwimmer,    Office    of    the 
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General  Counsel.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue. 
Washington.  D.C.  20428,  (202)  673- 
5442. 

SUPPLEMENTARY  INFORMATION: 

By  a  notice  of  proposed  rulemaking. 
SPDR-50B,  43  FR  39807.  September  7. 
1978.  the  Board  proposed  consumer 
protection  amendments  to  its  Public 
Charter  rule.  14  CFR  Part  380.  The 
proposal  was  based  on  an  April  1976 
petition  by  the  Board's  former  Office 
of  the  Consumer  Advocate-  (since 
merged  into  the  Bureau  of  Consumer 
Protection)  and  on  the  comments  on 
SPDR-50,  41  FR  45024,  October  14. 
1976.  an  advance  notice  of  proposed 
rulemaking. 

The  proposed  amendments  would 
entitle  participants  to  refunds  when 
there  are  major  changes  in  their 
charter  packages.  This  would  be  done 
by  both  requiring  operator-participant 
contracts  to  contain  certain  terms  and 
making  the  refunds  a  direct  regulatory 
obligation.  SPDR-50B  also  proposed 
to  improve  participants'  awareness  of 
what  they  will  and  will  not  get,  and 
what  risks  may  be  involved,  when  they 
purchase  charter  trips.  This  would  be 
done  by  (1)  requiring  charter  advertis- 
ing to  include  certain  information,  (2) 
requiring  charter  operators  to  obtain 
signed  contracts  from  prospective  par- 
ticipants before  collecting  any  money 
from  them,  (3)  establishing  print  size 
requirements  for  the  contracts,  and  (4) 
requiring  a  space  on  the  contract  form 
for  participants  to  request  details  of 
optional  insurance.  Simplified  pr<x:e- 
dures  for  filing  Public  Charter  pro- 
spectuses were  also  proposed.  Finally. 
SPDR-50B  invited  comments  on  the 
possibility  of  requiring  operators  to 
obtain  permits  before  marketing 
charters. 

Thirty-three  comments  and  reply 
comments  were  filed  by  consumer  pro- 
tection agencies  and  organizations,  air 
carriers  and  air  carrier  associations, 
charter  operators  and  operator  associ- 
ations, a  travel  agents'  association,  and 
others.  For  the  reasons  discussed 
below,  we  have  decided  against  a 
permit  or  licensing  requirement  and 
generally  in  favor  of  the  rest  of  the 
proposal,  with  some  changes  in  detail. 

Preliminary  Matters 

Section  401(n)(2)  of  the  Federal  Avi- 
ation Act  of  1958,  as  amended  by  the 
Airline  Deregulation  Act  of  1978.  Pub. 
L.  95-504.  states  that  "no  rule,  regula- 
tion, or  order  of  the  Board  shall  re- 
strict the  marketability,  flexibility,  ac- 
cessibility, o^  variety  of  charter 
trips  •  •  •."  Some  commenters  have 
cited  this  language  to  argue  that  the 
Board  should  not  t>e  issuing  this  rule. 
This,  however,  ignores  key  legislative 
history.  Congress  specifically  contem- 
plated' the  adoption  of  consumer  pro- 
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tection  rules  like  these.  SPDR-50B 
was  outstanding  when  the  Deregula- 
tion Act  wa&  passed,  and  the  Confer- 
ence Report  stated  that: 

The  limitations  on  the  Boards  power  to 
restrict  the  flexibility  of  charters  are  .not  in- 
tended to  limit  the  Board's  authority  to 
adopt  regulations  for  the  protection  of  con- 
sumers. (H.  Rept.  No.  95-1779.  October  12. 
1978,  p.  68) 

Therefore,  there  is  no  statutory  bar  to 
adoption  of  this  rule. 

Nevertheless.  some  commenters 
would  have  us  terminate  this  rulemak- 
ing and  leave  the  matter  of  charter 
consumer  protection  .to  the  Federal 
Trsule  Commission  (FTC),  suggesting  > 
that  that  agency  is  a  more  appropriate 
one  to  adopt  this  sort  of  rule.  The 
FTC  itself,  however,  does  not  agree, 
and  advocates  the  adoption  of  our  pro- 
posal. It  feels  that  we  have  made  a 
re^onable  allocation  between  opera- 
te!^ and  participants  of  the  burden  of 
uncertainty  that  is  inherent  In  charter 
transportation.  The  FTC  stated  that 
the  rule  could  go  a  long  way  toward 
protecting  consumers  from  major 
problems  that  they  may  experience  on 
charter   tours   without    harming    t h °  -  I 

charter  industry.  Both  the  Board  and    ^v^ 
the  PTC  have  examined  the  travel^in-  \ 

dtistry.  and  each  has  found  that  sub- 
stantial problems  «xist  between"  (x>n- 
sumers  and  charter  tour  op>erators. 
These  problems  have  existed  for  a 
long  time,  and  for  us  now  to  pass  them 
on  to  another  agency  would  serve  only 
to  further  delay  their  solution. 

Some  commenters  argued  for  a  post- 
ponement or  transfer  of  this  rulemak- 
ing on  the  ground  that  it  should  in- 
clude non-charter  tours  within  Its  cov- 
erage. Even  if  it^is  advisable  to  have 
consumer  protection  rules  for  tour^ 
operated  on  scheduled  air  transporta- 
tion, we  could  not  do  so  now.  Such 
action  is  beyond  the  scope  of  this  rule- 
making. The  different  legal  relation- 
ships between  passengers  and  sched- 
uled tour  operators  would  necessitate 
entirely  different  remedies.  Moreover, 
to  wait  for  another  proposal  to  be  de- 
veloped and  published  and  for  com- 
ments to  be  submitted  ahd  analyzed 
would  mean  bnly  further  delay.  The 
Board's  staff  will  continue  to  mionitor 
consumer  abuses  by  scheduled  tour 
operators.  It  cannot  seriotisly  be  con- 
tended, however,  that  the  continued 
viability  of  the  charter  mode  depends 
on  operators'  ability  to  engage  in  the 
kinds  of  unfair  practices  that  we  are 
prohibiting  here. 

The  National  Air  Carrier  Association 
(NACA)  asserted  that  we  should  hold 
an  evidentiary  hearing  to  determine 
whether  the  rule  should  be  expanded 
to  include  toiir  operators  using  sched- 
uled service.  This  proceeding  is  clearly 
rulemaking  as  defined  in  the  Adminis- 
trative Procedure  Act.  5  U.S.C.  551  et 
seq.   (APA)   and   the   procedures   fol- 
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lowed  have  been  in  accordance  with 
ihose  prescribed  in  that  Act.  An  oral 
hearmg  on  the  merits  is  not  legally  re- 
quired, nor  is  one  needed.  The  prob- 
lems addressed  in  this  proceeding  have 
surfaced  many  times  in  our  staffs  , 
review  of  charter  prospectus  filings 
arid  enforcement  investigations  of 
charter  operators. 

All  parties  have  been  afforded  the 
opportunity  to  submit  arguments  in 
initial  and  reply  comments.  Affected 
persons  have  thus  had  ample  Opportu- 
nity to' make  their  case  in  this  pro- 
ceeding. Nothing  in  the  comments  has 
persuaded  the  Board  that  oral  pro- 
ceedings would  be  of  help  to  the  Board 
or  would  serve  any  purpose  other  than 
delay.  Therefore,  the  Board  finds  that 
it  would  not  be  in  the  public  interest 
to  postpone  its  decision  pending  fur- 
ther proceeding. 

That  this  proceeding  is  rulemaking 
and  not  adjudicative  in  nature  is  also 
fatal  to  NACAs  claim  that  the  person- 
nel of  the  Bureau  of  Consumer  Protec- 
tion (BCP)  are  barn-d  from  any  non- 
public ex  parte  par;  icipation  in  the  de- 
velopment of  tht.'  rule.  The  APAs  sep- 
aration of  functions  requirements,  5 
U.S.C.  554(d),  apply  only  to  adjudica- 
tions, which  by  definition  do  not  in- 
clude rulemaking.  Similarly,  the 
Boards  .separation  of  functions  r^ule, 
14  CFR  300.4(a).  on  which  NACA 
relies,  applies  only  to  hearing  cases. 
The  relevant  provisions  for  rulemak- 
ing proceedings  are  found  in  14  CFR 
300.2.  which' addresses  only  communi- 
cations between  Board  employees  and 
any  person  who  is  not  a  Board  employ- 
ee. 

It  is  true  that  this  proceeding  began 
with  a  publicly  filed  petition  from  the 
Board's  former  Office  of  the  Consum- 
er Advocate  (OCA).  The  public  filing 
reflected  the  then-current  view  that  a 
quasi-independent  offic?  could  provide 
more  effective  representation  qf  con- 
sumer interests  in  Board  proceedings 
than  a  regular  staff  component.  The 
staff  of  OCA  were  at  all  times  the 
Boards  own  employees,  to  whom  the 
Board  was  entitled  to  turn  f^r  advice. 
Accordingly,  the  Board  fiids  that 
there  is  nothing  improper!  in  the 
former  OCA  staff  or  any  othtr  Board 
employees  acting  as  a  part  ol  th6 
agency  and  ^giving  advice  on  this 
matter. 

.  Several  commenters  suggested  that 
\re  establish  a  consumer  protetlion 
fund  and  arbitration  procedure  for 
resolution  of  charter  consumer  dis- 
putes. Although  this  might  well  be  a 
gooJ  idea  and  will  be  examined  fur- 
ther, it  does  not  justifV  postponing 
this  rule.  Even  if  suchl  a  remedial 
scheme  were  to  be  adqpted.  it  would 
supplement,  and  not  substitute  for. 
»the  scheme  we  are  adopting  today. 
The  fund  and  arbitration  procedure 
arc  ohly  a  method  to  simplify  litiga- 
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tion  and  to  protect  participants  from' 
tour  operator  defaults  due  to  insolven- 
cy. Such  a  system  Is  of  no  use  to  a  con- 
sumer who  cannot  recover  because  the 
operator-participant  contract  is  unfair 
to  begin  with.  The  consumer  protec- 
tion rule  we  are  adopting  here  should 
help  to  ensure  the  participant  fair 
treatment  by  the  operator  or.  if  neces- 
sary, from  a  court  or  arbiter.        ' 

Licensing 

In  SPDR-50B.  we  Invited  comments 
on  a  possible  requirement  that  charter 
operators  obtain  a  permit  before  doing 
business,  while  indicating  reluctance 
to  impose  any  such  licensing  scheme. 
The  reasons  for  this  reluctance  were 
described  in  that  notice  and  SPDR-50. 
the  advance  notice,  and  were  largely 
concurred  in  by  the  commenters. 

Many  of  these  commenters  feared 
that  our  proposed  system  would  be 
burdensome  and  could  be  used  to  re- 
strict entry,  thereby  resulting  in  de- 
creased competition  and  increased 
prices.  On  the  other  hand,  the  FTC 
thought  that  our  proposal,  in  which 
permits  would  be  granted  and  renewed 
freely,  with  only  a  record  of  previous 
non-compliance  with  the  regulations 
as  an  impediment  to  continued  oper- 
ation, would  be  unobjectionable. 
Others  hoped  that  licensing  would  im- 
prove the  charter  operators'  image 
and  ensure  some  formal  review  of 
them.  Nevertheless,  many  of  these 
supporters  of  licensing  still  feared 
that  the  scheme  could  gain  a  momen- 
tum of  its  own  and  eventually  be  used 
in  ways  that  are  anticompetitive  or 
burdensome. 

We  share  these  concerns  and  in  addi- 
tion feel  that  the  beneficial  aspects  of 
licensing  can  l>e  achieved  by  other,  less 
burdensome  means.  We  are  amending 
the  exemption  set  forth  in  §  380.20, 
which  constitute  the  operator's  basic 
authority  to  sell  air  transportation.  In 
its  current  form,  the  exemption  is  con- 
tingent only  on  the  operator's  compli- 
ance with  Part  380.  Moreover,  the  eX' 
emption  attaches  to  flights  or  flight 
programs,  so  that  a  noncompliance 
only  terminates  the  exemption  for  the 
particular  flight  or  flights  with  re- 
spect td  which  it  occurred.  Termina- 
tion of  the  exemption  thus  provides 
little  if  any  sanction  beyond  that  for 
the*  noncompliance  Itself.  We  are 
therefore  amending  §  380.20  to  make 
the  exemption  depend  also  on  compli- 
ance with  any  special  conditions  that 
have  been  impo.sed  on  that  operator  to 
ensure  compliance  with  the  rest  of 
Part  380.  Among  the  conditions  might 
be  prior  approval  of  operator-partici- 
pant contracts  or  solicitation  materi- 
als, or  that  prospectuses  include  evi- 
dence of  binding  commitments  for 
hotel  rooms.  The  need  for  such  condi- 
tions in  particular  ca^es  would  l)c  the 
subject  of  a  Board  proceeding. 


The  Airline  Deregulation  Act  recent- 
ly granted  the  Board  the  power  to 
impose  civil  penalties,  which  can  serve 
as  an  extra  deterrent  to  potential  of- 
fenders. This  power  and  the  opportu- 
nity to  impose  conditions  on  exemp- 
tions reduce  the  neeh  for  permits  as  a 
prerequisite  to  entry.  The  Act  also  es- 
tablishes a  policy  that  is  oppo.sed  to 
additional  restraints  on  market  entry. 
These  factors,  with  our  own  policy  of 
avoiding  unneeded  regulatory  burdens, 
convince  us  that  our  initial  reluctance 
was  justified  and  that  a  licensing 
scheme  should  not  be  adopted^  at  this 
time. 

^lAJOR  Changes 

The  most  im|5ortant  and  widespread 
problem  with  charters  addressed  by 
the  proposal  is  major  changes  in  the 
charter  program  relative  to  what  the 
participants  expect.  In  the  most  typi- 
cal situation,  -  the  operator  has  re- 
served the  right,  in  the  contract  with 
the  participant,  to  make  the  substitu- 
tions that  the  participant  later  objects 
to.  The  issue  is  therefore  how  much 
freedom  the  operator  will  have  to  in- 
clude these  clauses  in  its  contracts.  In 
order  to  deal  with  this  problem,  cer- 
tain changes  in  cities,  dates,  hotels, 
and  prices  were  proposed  to  be  defined 
as  major,  regardless  of  the  contract's 
terms.  For  major  changes  that  opera- 
tors knew  at)out  before  departure,  the 
participant  would  be  entitled  to  cancel 
and  receive  a  full  refund.  For  major 
changes  that  the  operator  did  not 
know  about  until  after  departure,  the 
participant  could  reject  the  substitut- 
ed hotel  or  flight  and  receive  a  partial 
refund.  The  practical  effect  of  this 
scheme  would  be  to  prohibit  charter 
operators  from  reserving  the  right  to 
make  major  changes  freely. 

This  general  approach  was  support- 
ed by  the  FTC,  the  American  Society 
of  Travel  Agents  (ASTA),  the  U.S. 
Office  of  Consumer  Affairs  (OCA/ 
HEW),  the  New  York  City  Depart- 
ment of  Consumer  Affairs,  the  Avi- 
ation Consumer  Action  Project 
(ACAP).  and  others  as  a  necessary 
step  to  ensure  fair  treatment  of 
charter  passengers.  It  was  opposed  by 
NACA.  the  Air  Charter  Tour  Opera- 
tors Association  (ACTOA).  the  Unite^ 
States  Tour  Operators  Associatiort 
(USTOA>.  and  many  charter  operators 
as  unnecessarily  burdensome  and 
unfair  to  charter  operators.  Some  sug- 
gested that  to  cover  the  risk  of  cancel- 
lations, operators  would  have  to  raise 
their  prices  to  such  an  extent  that 
charters  would  become  unmarketable. 
As  we  stated  in  SPDR-50B,  however: 

To  the  degree  that  cost.t  would  increase 
for  operators  who  make  (major!  changes 
often,  this  approach  may  be  viewed  as  cut- 
ting off  the  extreme  low  end  of  the  srale  of 
price/service  options  available  to  charter 
consumers.  The  changes  that  would  l>e  de- 


fined as  major  are  .so  fundamental  that,  in 
our  tentative  Judgment,  few  consumers 
would  Ireely  contract  away  their  riuht  to 
object  to  Ihcm.  Those  few  must  be  balanced 
at;ainst  the  larger  number  who  would  not  be 
reached  by  tven  the  most  stringent  disclo- 
sure requiremeats  that  could  be  de\1.sed. 

Tlie  comments  have  riot  persuaded  us 
to  abandon  this  general  approach,  par- 
ticularly since  many  of  the  changes  in 
the  details  of  the  rule.  discus>sed 
below,  will  reduce  the  burden  of  com- 
pliance. 

Cilics.  SPDR-50B  propo.sed  that  any 
change  in  the  origin  or  destirtAtidn 
city  of  any  leg  of  a  charter  be  consid- 
ered major,  regardless  of  the  terms  of 
the  contract,  unless  the  change  would 
affect  merely  the  order  in  which  cities 
on  a  tour  were  to  be  visited.  The  main 
issue  was  the  treatment  of  "erea  fil- 
ings." With  an  area  filing,  a  charter 
operator  advertises  a  charter  In  sever- 
al different  cities  as  if  it  will  depart 
from  each,  or  for  several  destinations 
as  if  there  will  be  separate  flights  to 
each,  when  In  reality  there  will  only' 
be  a  single  flight.  In  some  cases,  p;is- 
.songers  have  been  told  at  the  last 
minute  that  their  flight  will  leave 
from  another  city,  to  which  they  must 
travel  by  bus. 

Two  approaches  were  proposed  to 
allow  operators  the  flexibility  of  area 
filings  while  protecting  Individual  par- 
ticipants again.st  unexpected  changes. 
The  first  option  was  to  allow  operators 
to  contract  with  direct  carriers  for  al- 
ternative origin  or  destination  cities, 
and  to  test  the  market  in  each  of  these 
departure  cities  and  for  multiple  desti- 
nation.'*. However,  the  opera  tor '.i  con- 
tract with  each  participant  could 
name  only  one  origin  city  and  one  des- 
tination city.  The  operator's  selection 
of  the  actual  cities  would  coiistitute  a 
major  change  for  those  participants 
whose  contracts  named  other  cities,  so 
they  could  cancel  with  a  full  refund. 
All  solicitation  materials  would  ha^e 
to  disclose  that  the  actual  cities  had 
not  yet  been  selected. 

The  second  proposed  option  was  to 
provide  operators  rnore  flexibility  by 
allowing  individual  contracts  to  name 
alternative  cities.  As  long  as  the  actual 
cities  were  aimong  the  named  alterna- 
tives, there  would  be  no  major  change 
and  hence  no  entitlement  to  a  refund." 
The  solicitation  materiafs  wo'iiJ  have 
to  name  all  the  possible  citicj  and  .'>ay 
that  the  selection  would  be  at  the  op- 
erator's option.  This  statement,  nlong 
with  a  more  specific  description  of  the 
participant's  lack  of  cancellation 
rights,  would  also  have  to  appear  In 
the  contract. 

SPDR-50B  invited  comments  not 
only  on  these  two  options,  but  also 
combinations  of  them.  Including  dif- 
ferent treatment  for  origin  and  desti- 
nation cities. 
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Most  commenters  favored  the  great- 
er flexibility  of  the  second  option.  Ad- 
venture Tours  wanted  the  Board  to 
g>ve  the  operators  the  choice  of  fol- 
lowing either  option.  (This  is  implicit 
in  the  second  option,  which  is  more 
libeial  than  the  first.)  ACAP  and 
Donald  L.  Pevsner  preferred  the  first 
option,  fearing  that  the  more  strih- 
gent  disclosure  accompanying  the 
second  would  not  be  effective. 

We  are  reluctant  to  flatly  prohibit 
'charter  operators  from  naming  alter- 
native cities.  As  long  as  prospective 
participants  can  be  adequately  In- 
formM  of  the  risks  involved,  there  is 
no  need  to  prohibit  contracts  in  which 
participants  agree  to  assume  these 
risks  In  exchange  for  a  presumably 
lower  price.  The  opportunity  to  name 
alternatives  might  result  in  not  only 
lower  prices,  but  also  the  availability 
of  charter  flights  that  It  would  other- 
wise not  be  worthwhile  to  market  at 
all.  It  becomes  particularly  important, 
however,  to  require  disclosure  of  the 
alternatives  and  make  sure  that  opera- 
tors commit  themselves  to  a  particular 
one  long  enough  before  departure  that 
participants  can  adjust  their  plans. 

We  have  therefore  decided  to  classi- 
fy operator-participant  contracts  that 
name  alternative  cities  in  a  special  cat- 
egory, to  be  known  as  "operator's 
option  plan"  contracts.  The  rules  for 
this  category  are  set  out  in  new 
§  380  33a.  In  addition  to  the  informa- 
tion required  in  all  contracts,  an  oper- 
ator's option  plan  contract  must  state 

(1)  all  the  alternative  cities,  (2)  that 
.the  selection  of  the  actual  cities  is  at 
the  charter- operator's  option  and  will 
not  entitle  th*  participant  fco  a  refund, 
and  (3)  that  the  operator  will  notify 
the  participant  of  the  actual  cities  at 
least  10  days  before  departure.  This 
information  must  be  highlighted  on 
the  contract  form  along  with  other  ini- 
porlant  Information,  as  "discassed 
below  under  the  heading  "Operator- 
Participant  Contracts '.  The  contract 
form  itself  must  beWabeled  "OPEgA- 
TORS  OPTION  PLAN  "  in  Boldfaced 
capital  letters  at  least  Vt'indt  high. 
Similarly,  all  advertising  for  a  charter 
must.  If  It  states  a  price  for  an  opera- 
tor's option  plan  contract,  clearly  and 
con-spicuously  (1)  identify  that  price  as 
being  for  the  operator's  option  plan, 

(2)  name  all  the  possible  cities,  and  (3) 
state  ihkt  the  selection  of  the  actual 
cities  is  at  the  charter  operators 
option.  Also,  operators  and  agents 
n-,ust  not  miprepresent  to  prospective 
psrticipants.  either  oraljy  or  in  aciVL-r- 
tisin?,  the  probability  that  a  particu- 
lar city  will  be  selected.  As  with  the 
rest  of  Part  380,  t^e  Board  may  .seek 
civil  penalties  from  those  who  violate 
this  rule.  Like  the  other  notification 
requireaients.  the  10-day  notice  of 
that  selection  is  a  regulatory  obliga- 
tion io  addition  to  a  contractual  obll- 
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gation  for  the  charter  operator.  Once 
the  operator  has  -notified  the  partici- 
pant of  Its  city  selection,  the  use  of 
any  other  city  will  be  a  major  change 
that  entitles  the  participant  to  a 
refund,  even  if  that  other  city  is 
among  the  alternatives  named  in  the 
contract.        y^~-- 

The  FTC  said  that  for  tours  going  to 
several  places,  a  change  In  the  number 
of  days  in  each  should  be  considered 
major.  Although  ther^  is  some  merit 
in  the  FTC  suggestion,  on  balance  we 
find  that  our  available  Irtformatlon 
.  doe's  not  Jiistlfy  Imposing  this  restric- 
tion on  tour  operators.  While  the  allo- 
cation of  the  total  tour  time  jimong 
various  cities  being  visited  Is  impor- 
tai^^o  participants,  this  type  of 
rW^m^  imposes  less  of  a  hardship  on 
p^PlKgers  than  changes  in  departure 
and  return  dates. 

The  FTC  also  rpcommendrd  that 
"city"  be  defined  In  terms  of  govern- 
ment-established Standard  Metropoli- 
tan Statistical  Areas  and  Standard 
Consolidated  Statistical  Areas.  Such  a 
definition  would  unneces-sarily  compli- 
cate the  rule.  If  ambiguities  or  decep- 
tion arise  in  the  designation  of  cities, 
they  can  be  addressed  in  future  rule- 
'  making  proceedings. 

^One  commenter  asked  whether,  a 
changed  origin  city  would  be  consid- 
ered a  major  change  if  the  operator 
provided  transportation  to  the  new. 
city.  If  that  transportation  is  not  by 
air.  the  change  would  be  major.  If  it  is 
by  air.  there  would  not  really  be  a 
change  Jn  the  origin  city.  There  might 
be.  however,  a  violation  of  contractual 
Dbllgations  if  the  operator  originally 
undertook  to  provide  nonstop  or 
single-plane  service. 

We  have  made  a  small  drafting 
cl^ange^in  the  rule's  characterization 
of  icities.  As  used  in  the  proposal  and 
tfie  di-scussion  at)Ove,  "origin"  and 
>:iiestination"  cities  were  essentially 
4he  home  and  away  cities,  respectively. 
For  example,  for  a  New  York-Paris 
round-trip  charter.  New  York  would 
be  the  origin  city  and  Paris,  the  desti- 
nation. That  terminology  is  inad- 
-  equate  for  discussing  charters  ,  that 
visitr-^everal  cities  "t)r  that  dp  not 
return  to  the  city  Jrom'  which  they 
began.  Therefore,  the  final  rule  is 
stated  in  terms  of  the  origin  and  desti- 
natroh  city  of  each  flight  leg  of  a 
charter  trip.  Ne\v  York  woilld  thus  be 
both  the  origin  city  qf  the  outbound 
leg  and  the  destination  city. of  the 
return  leg  lit  the  New  York-Paris  ex- 
ample. 

Dates.  As  proposed,  any  change  in 
the  departure  oriretum  date  shown  in 
the  operator-participant  contract 
would'  be  major,  unless  it  resulted 
merely  from  a  flight  delay.  Such  an 
exception  Is  necessary  because  even  a 
short  flight  delay  can  change  the  date 
of  a  flight  scheduled  to  leave  late  at 
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nii^JU.  There  was  a  limit  on  the  excep- 
tion, based  on  an  already  outstanding 
proposal  on  flight  delay*  by  direct  air 
carriers  (EDR-343.  42  FR  64905.  De- 
cembrr  29.  1977.  Docket  31229.)  EDR- 
343  proposed  to  allow  a  direct  air  car: 
ner    6    liours    to    provide    substitute 
transportation:  after  that,  the  charter 
operator  would  be  entitled  to  make  its 
own  arrangements  at  the  direct  carri- 
er's expense.  SPDR-50B  proposed  to 
ailo'.v    the    charter    operator    6    more 
hours  to  secure  alternative  transporta- 
tion before  a  date  change  (if  one  oc- 
curred   during    the    12-hour    period) 
would  be  considered  a  major  change 
uivinjr  participants  a  right  to  a  refund. 
Tixus.  as.suming  both  rules  were  adopt- 
ed AS  proposed,  for  a  charter  sched- 
uled to  leave  at  11  pin  the  direct  carri- 
er  would  have  until  5  am.  and   the 
cimrter  operator  until  11  am  the  next 
day.  to  provide  transportation.  With  a 
.9  am  scheduled  departure,  the  direct 
carrit  r   would    have   until   3    pm   and- 
thdi  the  charter  operator  would  liave 
until   midnight   to  provide  substitute 
transportation. 

Many  charter  operators"  Objected  to 
thi.H  proposed  scheme,  arguingthst  iT 
unfairly  made  them  respohsible  for 
the  delays  cau.sed  by  dirgct  air  carri- 
ers. Most  of  these  conifhenters  appear 
to  have  misunderstood  the  .scheme, 
tnaliny  the  operators  6-hour  period 
as  though  it  began  to  run  with  the 
originally  scheduled  departure  time. 
Other  commenters,  while  understand- 
ing the  proposal,  still  argued  that  the 
operators  6  hours  would  not  be 
enough  time. 

The  Board  has  not  yet  taken  final 
action  on  EDR-343.  the  earlier  propos- 
al, and  the  rule  adopted  today  does 
not  link  major  changes  dir»><*tly  to 
flight  delay  protection.  Imtcad.  it 
specifies  that  any  date  change  that 
doe.s  not  result  from  a  flight  delay  will 
be  considered  a  major  change.  So  that 
passenj;prs  on  delayed  flights  are  not 
completely  unprotected,  however,  the 
rule  .specifies  that  any  delay  of  more 
than  48  hours  will  be  considered  a 
major  change,  entitling  them  to  a 
refund.  After  taking  final  action  on 
EDR  343.  we  will  reexamine  this  re- 
quirement. 

To  make  sure  that  operators  cannot 
evad*'  the  effect  of  this  rule  b.v  de.sig- 
natin^'  avoidable  date  changes  as 
flight  delay.s.  anf  date  change  that  the 
operator  knows  of  more  than  2  days 
before  the  scheduled  departure  date 
will  b«  considered  a  major  change  in 
any  evt  nt.  To  'our  knowledge,  there 
ar«'  few  bona  fide  fhght  dela.vs  (e.g.. 
tiiose.  caused  by  equipment  malfunc- 
tions or  adverse  weather)  that  the  op- 
erator knows  about  more  than  2  day.s 
in  advance. 

For  the  reasons  discussed  above 
under  -Cities' .  we  have  also  decided  to 
allow  charter  operators  to  specify  al- 
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ternative  dates  in  their  contracts  with 
participants,  as  long  as  they  follow  the 
operator's  option  plan  rules.  The  oper- 
ator must  notify  participants,  of  the 
actual  dates  at  least  10  days  before  the 
earliest  possible  date  for  the  outbound 
trip,  rather  than  meVely  10  days 
before  the  actual  date.  Similarly,  if  arir 
operator's  option  plan  contract  states 
alternatives  for  both  dates  and  cities, 
the  operator  must  give  notice  of  the 
artual  cities  at  least  10  days  before  tlie 
earliest  possible  departure  date. 

Hotels.  SPDR-50B  proposed  that  the 
sub.stitution  of  any  hotel  not  named  in 
the  operator-participant  contract  be 
considered  a  major  change.  The 
charter  operator  could  name  alterna- 
tive hotels  in  the  contract,  but  jt  could 
not  merely  reserve  the  right  to  substi- 
tute hotels  of  "similar",  "comparable", 
or  "equal"  quality  since  the  vagueness 
of  these  terms,  as  a  practical  matter, 
permits  virtually  unlimited  substitu- 
-tioris^andtliis  has  been  a  major  .source 
^consumer  complaints.  Tlie  proposal 
also  invited  comments  on  the  ad  vis-  ' 
ability  of  requiring  operators  to  in- 
_clude  in  their  prospectuses  certifica- 
tions that  they  had  binding  commit- 
ments with  enough  hotels  to  accom- 
modate a  .»Jold-out  charter. 

The  FTC.  ACAP.  OCA /HEW.  New 
York  City  Department  of  Consumer 
Affairs,  and  others  supported  the  pro- 
posed treatment  of  hotels  as  necessary 
to  ensure  that  participnnts  receive  the 
.services  that  they  expect.  Many 
charter  operators  objected  to  this 
aspect  of  the  proposal,  arguing  that  it 
is  unfair  to  hold  the  operator  responsi- 
ble when  the  change  is  caused  by  a 
hotels  overbooking  or  other  failure  to 
honor  its  commitment  to  the  operator. 
The.se  commenters  also  objected  to 
the  characterization  of  terms  like 
"similar"  as  vague,  arguing  that  they 
could  be  made  objective  by  tying  th,rm 
to  a  rating  sy.stem  of  an  independent 
third  party.  There  arc  too  nwikjQciif- 
ferent  rating  systems.  how<^Qr/and 
none  of  them  is  well  enough  ^cepted 
to  be  incorporated  into  the  rule.  More- 
over, hotels  with  the  same  rating 
could  still  differ  in  ways  that  are  im- 
portant to  participants,  such  as  their 
nearness  to  a  beach.  We  recognize  that 
hotel  changes  are  often  beyond  the 
control  of  the  operator.  That  does  not 
dispose  of  the  issue,  however.  The  real 
question  is  how  to  allocate  the  risk  of 
these  changes  between  operators  and 
participants,  and  we  remain  persuaded 
that  this  risk  should  be  imposed  on 
the  operator.  Since  the  operator  is 
free  to  list  in  the  contract  as  many  al- 
ternative hotels  as  it  wishes,  the  impo- 
sition is  not  serious.  As  we  stated  in 
SPDR-50B, 

The  practical  effect  of  this  definiiion 
would  merely  be  to  require  operators  to  be 
.sure  when  they  begin  marketing  a  charter 
that  they  have  backup  arrangements  with 


enough  hotels  to  accommodate  the  expected 
number  of  participants.  At  the  same  time, 
participants  would  bi-  put  on  notice  of  the 
full  range  of  possibilities. 

The  educational  tour  operators 
argued  that  they  should  be  permitted 
unlimited  substitutions,  since  students 
do  not  care  where  they  stay.  We  are  "^ 
not  persuaded  that  this  is  true.  To  the 
extent  that  it  is.  however,  students 
would  have  no  objection  to  a  list  of  al- 
ternative accommodations.  The  rule 
therefore  includes  no  special  prbvision 
for  educational  tours. 

ACAP  .suggested  that  operators  be 
required  to  have  binding  commitments 
for  hotel  /ooms  when  they  file  pro- 
spectuses. Most  commenters.  however, 
agreed  with  the  proposal's  tentative 
conclusion  that  the  variety  of  possible 
contractual  arrangements  makes  it  dif- 
ficult to  state  the  preci.se  meaning  of 
*'binding".  Moreover,  there  does  not 
appear  to  be  a  need  for  such  a  require- 
ment. This  rule  guarantees  a  degree  of 
certainty  about  hotels  to  participants. 
Operators  can  be  expected  to  obtain 
whatever  degree  of  commitment  from 
hotels  their  business  judgment  dic- 
tates is  necessary  to  pieet  their  obliga- 
tions to  participants. 

Charter  Travel  Corporation  (CTC) 
stated  that  the  Board  lacks  the  legal 
power  to  make  consumer  protection 
rules  that  affect  land  arrangements. 
We  find  that  this  contention  is  with- 
out merit,  and  that  the  Board  has  au- 
thority derived  from  both  statutory 
and  case  taw. 

Section  411  of  the  Federal  Aviation 
Act.  49  U.S.C.  1381.  gives  us  the  power 
to  "Investigate  and  determine  whether 
any  air  carrier  or  ticket  agent  has  or  is 
engaged  in  unfair  or  deceptive  prac- 
tices or  unfair  methods  of  competition 
in  air  transportation  or  the  sale  there- 
of." This  section  grants  the  Board  ju- 
risdiction over  package  tours  sold  in 
conjunction  with  air  transportation. 
When  tour  operators  sell  charter 
tours,  the  ground  packages  are  an  in- 
tegral part  of  the  sale  of  air  transpor- 
tation. The  land  arrangement  is  not 
offered  as  an  enterprise  separate  from 
the  sale  of  the  air  transportation,  but 
rather  to  further  the  use  of  that  air 
service.  Likewi.se.  the  consumer  pur- 
chases the  land  package  directly  with 
the  air  transportation.  The  two  as- 
pects^f  the  tour  are  Inextricably  tied 
and  can  be  regulated  accordingly. 

Prices.  SPDR-50B  proposed  to 
define  as  major  any  increase  of  10  per- 
cent«;^r  more  in  the  price  to  a  partici- 
pant that  occurs  by  the  10th .  day 
before  departure.  Price  increases  after 
the  10th  day  would  Ih'  prohibited  out- 
right. 

There  were  three  types  of  opinions 
on  this  aspect  of  the  prjltposAl.  Some 
commenters    thought    that    allowing       >> 
any    price   increase    would   open    the 
door    to    automatic    iant-minute    in- 


creases up  to  the  Board  s  limit.  Others 
considered  any  ceiling  as  unfair  in  the 
present  period  of  inflation  and  dollar 
instability.  Most  accepted  the  10  per- 
cent ceiling  as  a  compromise  lietween 
the  participants  interest  in  protection 
against  last-minute  or  precipitous  in- 
creases, and  the  operator's  nt  ed  to 
preserve  the  flexibility  to  respond  to 
increases  in  its  costs. 

The  proposed  price  provision  is  not 
unfair  to  operators,  despite  the  uncer- 
tainty in  their  costs.  In  fact,  a  strong 
case  can  l>e  made  for  defining  any 
price  increase  as  major.  Price  flexibil- 
ity is  rare  in  other  consumer  purchase 
contracts,  although  it  is  common  in 
commercial  contracts.  Retail  sellers 
typically  absorb  the  uncertainty  in 
their  costs  by  pricing  their  gnods  or 
.services  accordingly.  In  SPDR  50B. 
however,  we  had  tentatively  selected 
the  10  percent  limit  on  increases  as  a 
compromise,  to  alleviate  the  impact  of 
the  rule  on  charter  operators.  Since  a 
stricter  rule  was  not  proposed,  the  rule 
adopted  today  incorporates  the  10  per- 
cent limit.  Operators  should  note, 
however,  that  even  price  increase-s 
that  are  within  the  10  percent  limit 
could,  if  they  are  hot  ba.sed  on  cost  in- 
creases, be  considered  as  unfair  or  de- 
ceptive practices  in  violation  of  section 
411  of  the  Act.  We  plan  to  issue  a  fur- 
ther notice  of  proposed  rule  making 
on  price  increases  in  the  near  future. 

Operators  should  also  note  that 
there  is  no  prohibition  again.st  charg- 
ing different  prices  to  different  par 
licipants  on-, the  same  charier.  Thus 
the  operator  can  respond  to  an  in- 
creasi,'  in  the  direct  air  carriers 
charter  price  by  increasing  the  price  to 
participanLs  who  have  not  yet  signed 
up  while  preserving  it  for  those  who 
already  have.  The  fact  that  contracts 
with  direct  carriers,  hotels,  and  other 
suppliers  of  services  to  the  charter  op- 
erator are"  made  many  months  in  ad- 
vance with  great  price  uncertainty  is 
therefore  not  significant. 

Remedies  for  Major  Changes 

The  proposed  remedy  scheme  for 
major  changes  was  as  follows:  If  an  op- 
erator knew  of  a  major  change  before 
departure,  it  would  have  to  notify 
each  participant  within  7  days  but  in 
any  event  before  departure.  Notifica- 
tions would  be  considered  made  when 
they  were  received.  After  receiving  the 
notice,  the  participant  would  have  7 
days  to  cancel  (unless  departure  was 
.sooner)  and  would  get  A  full  refund 
within  7  days  after  that.  If  the  opera- 
tor did  not  learn  of  the  major  change 
until  after  departure,  the  participant 
*could  still  reject  the  change,  but 
would  only  be  entitled  to  a  partial 
refund  equal  to  that  portion  of  his 
payments  allocable  to  the  component 
of  the  charter  being  changed.  These 
procedures  would  be  both  incorporat- 
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ed  In  the  operator-participant  contract 
and  made  regulatory  obligations  for 
the  charter  operator. 

The  proposed  rule  also  would  re- 
quire operator-participant  contiacts  to 
state  that  the  rights  and  remedies  set 
forth  in  them  are  in  addition  to  any 
others  that  the  participant  may  have 
undef  applicable  law.  The  proposal, 
stated,  however,  that  operators  could 
specify  that  acceptance  of  a  refund 
would  constitute  a  waiver  of  those 
other  remedies. 

Several  commenters  objected  to  the 
refund  scheme,  particularly  for  hotels. 
They  argued  that,  instead  of  being  en- 
titled to  cancel  upon  a  hotel  substitu- 
tion or  reject  it  for  a  partial  refund  if 
it  occurred  after  departure,  the  par- 
ticipant should  be  required  to  aqcept  it 
and  be  entitled  to  receive  only  a 
refund  of  the  difference  in  vafue  Ijf- 
tween  the  promised  and  the  substitut- 
ed hotel.  "Difference  in  value,"  howev- 
er, is  a  subjective  concept,  since  any 
difference  in  the  cost  of  hotels  to  the 
operator  is  not  likely  to  satisfy  a  par- 
ticipant who  is  rnhappy  with  the  sub- 
stitute. Moreover,  the  amovmt  would 
usually  be  far  too  small  to  discourage 
bad  failh  substitutions.  Therefore,  the 
refund  scheme  is  genei'ally  adopted  as 
proposed. 

Ti^ere  are  some  changes  in  the 
timing  of  required  notifications  and 
refunds,  however,  in  response  to  objec- 
tions to  the  practicability  of  the  pro- 
posed deadlines.  Many  commenters 
stated  that  7  days  to  provide  notice  is 
too  short  because  mailing  tfue  will 
consume  an  uncertain  but  substantial 
portion  of  that  period.  Some  suggested 
tv^at  the  period  be  lengthened,  while 
others  argued  that  notice  should  be 
considered  made  when  sent  instead  of 
when  received.  The  latter  suggestion 
has  been  adopted,  with  a  slight 
change.  Where  the  proposed  rule 
stated  that  notification  must  be  given 
"in  any  event  before  departure",  re-, 
ceipt  is  critical  since  a  mere  mailing 
immediately  before  departure  would 
be  of  no  help  to  the  participant.  The 
final  rule  therefore  states  that,  for  a 
change  that  the  operator  first  knows 
of  less  than  10  days  before  scheduled 
departure,  the  operator  must  get  the 
message  to  the  participant  as  soon  as 
possible.  For  a  major  chanpe  tl>at  the 
operator  knows  of  10  or  more  days 
before  scheduled  departure,  the  notifi- 
cation most  t>€  sent  within  7  flays  after 
the  operator  first  knOws  of  it.  but  in 
any  event  by  ITie  lOih  day  before  dc-' 
parture. 

Refunds  will  also  be  considered 
made  when  sent  rather  than  when  re- 
ceived. The  time  for  refunds  is  ex- 
tended to  14  days,  in  recognition  of 
the  delay  caused  by  the  escrow 
system.  For  the  same  reason,  there  Is 
no  requirement  that  refunds  be  re- 
ceived in  any  event  before  scheduled 
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departure.  (The  proposed  nil?  includ- 
ed such  a  requirement  for  refimds 
upon  operator  cancellations,  but  not 
for  other  types  of  refunds.) 

American  Express  suggested  that 
charter  operators"  /notification  duties 
be  considered  satisfied  by  giving  notice 
to  travel  agents  rather  than  to  partici- 
pants, since  agents  are  often  reluctant 
to  disclose  the  addresses^  Of  their  cli^ 
ents.  This  suggestion  is  not  being 
adopted.  Timely  notice  to  participants 
is  what  is  necessary.  The  travel  agent 
need  not  disclose  addresses  to  the  op- 
erator as  long  as  the  operator  arranges, 
for, the  agent  to  notify  the  partici- 
pants. In  these  situations  it  is  the  op- 
erator"s  responsibility  to  ensure  that 
the  agent  sends  the  notification  within 
the  required  time.  Similarly,  if  the 
agent  does  not  disclose  participants' 
addresses  to  the  operator,  the  opera- 
tor must  ensure  that  the  agent  trans- 
mits the  addresses  to  the  depository 
bank  (if  any). 

The  proposal  would  require  con- 
tracts to  state  that  the  participant "s 
contract  rights  and  remedies  are  in  ad- 
dition to  others  available  under  appli- 
cable law.  Proposed  §380.33(0  would 
require  an  operator,  upon  notifying 
participants  ot  major  changes  and 
their  rights  to  refunds,  to  also  notify 
them,  if  such  is  the  case,  that  accept-  " 
anee  of  a  refund  will  cut  off  any  other 
remedies.  Some  commenters  argiu^d 
that  these  provisions  are  inconsistent. 
The  former  provision  is  designed,  how-  i 
ever,  to  preserve  remedies  for  partici-  ■ 
pants  who  choose  not  to  accept  a 
refund.  That  is  necessary  to  ensure 
that  the  availability  of  the  refund 
(even  where  it  is  not  accepted)  docs 
not,  as  a  matter  of  contract  law.  cut 
off  other  legal  remedies.  To  clarify  the 
interaction  of  these  two  requirements, 
the  former  one  has  been  revised  by 
adding  to  the  contract  a  statement 
that  the  operator  may  condition  a 
refund  on  the  participant's  waiver  of 
additional  remedies.  This  expanded 
statement  appears  in  §380.30(t)  of  the 
rule  adopted  today. 

The  Board  is  also  considering  pro- 
hibiting the  charter  operator  from 
conditioning  the  refund  on  the  partici- 
pant's waiver  of  additional  remedies. 
Another  possibility  would  be  to  re- 
quire a  "cooling  off"  period  so  that 
participants  who  are  confronted  with 
major  changes  would  not  have  to 
decide  on  the  spot  whether  to  accept  a 
refund  or  rely  on  other  legal  remedies. 
Board  action  on  this  subject  would  be 
addressed  in  a  further  notice  of  pro- 
posed rulemaking. 

Solicitation  Materials 

The  proposed  definition  of  "solicita- 
tion material"  was  broad,  and  intluded 
all  advertising,  brochures,  and  any 
other  materials  used  by  or  on  behalf 
of  a  charter  operator  to  solicit  partici- 
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pat  ion  in  a  PuWic  Charter.  All  solicita- 
tion materials  would  have  to  include 
the  direct  air  carrier's  name,  the 
charter  operator's  name,  and  a  state- 
ment that  the  flight  is  a  charter.  A 
statement  referring  to  the  contract  for 
further  information  abOut  conditions 
applicable  to  the  charter  was  also  pro- 
posed, but  only  for  advertising  that 
states  prices  for  flights.  Any  solicita- 
tion material  that  named  a  hotel  but 
did  not  name  every  hotel  listed  in  the  ' 
operator  participant  contract  would 
aLsD  have  to  state  that  substitutions 
might  be  made.  Additional  disclosure 
requirements  related  to  alternative 
cities  are  discussed  above  under  the 
h(^ading    Major  Chahges". 

OTC  Tours  objected  to  the  defini-, 
lion  01  ■solicitation  material'  as  too 
broad,  .stating  that  it  ctTuld  make  the 
opi  rator  liable  for  the  content  of  ma 
tetial  thai  it  had  never  ordered  or 
seen.  Tlie  words  on  behalf  of.  how- 
ever, .idf-quately  limit  the  coverage  of 
thv  r-.ilf  to  distributions  for  which  th«' 
Operator  can  fair!',  be  held  rt.sponsi- 
ble.  I 

-  ACAP  surgested  that  the  operators 
addrt  ss  also  be  included  in  all  aU.s. 
Sucli  a  reciuiremenl  is  not  being  adopt 
«d  for  the  reason  that  it  was  not  pro 
pas«'d.  Since  the  address  isavailable  in 
the  opi  rator-participant  contract,  the 
♦•xlra  benefit  to  consumers  of  having  it 
iJlU^f   ad\ertising   is   hot   worth    the 

/burden  it  would  impose  on  marketing. 
In-  particular,  it  could  encourage  pnr- 
tiripanrs  to  bypass  travel  agents  in 
their  bookings  to  t:he  disadvantage  of 
boili  agents,  who  may  have  paid  for 
the  advertising,  and  optrators.  who" 
may  v.i^h  to  sell  only  through  asients. 
Tt:e  FTC  suggested  that  advertising 
also  niclude  the  departure  times  of  the 
initial  iind  final  flight  legs,  the  specific 
location  cf  hotels,  and  definitions  of 
anv  terms  u^ed— ta  describe  hotel-s. 
UCA-HKW  *fanted  tiie  quality  and'lo 
cation  cf  rtfctaurants  included  as  wt-II 
as  hotels.  These  suggestions  are  not 
being  adopted.  Flight  times  are  often 
not  tsi;ib!i.'-:hed  until  .shortly  beiore 
the  dtptrture  date,  so  they  could  not 
be  included.  In  our  judtzmeiit.  imposi 
tion  of  <^uch  strict  requirements  in  all 
adverii.s-i!it'  would  be  a  burden  not  jus 
lifi'  d  by  benefits  to  consumers. 

AiiP  Tourarsuw  no  need  for  a  state 
ment  referring  to  the  contract  for  fur 

.  thor  information.  As  noted  in  the  pro- 
posal, however,  it  is  important  to  alert 
prospective  participants  to  the  e.\i.st- 
eriee  ol  those  contracts  at  an  early 
stage.  The  final  rule-  therefore  in- 
cludes this  requirement. 

For  llie.se  reasons,  the  requirements 
for  .solicitation  materials  are  adopted 
as  proposed,  except  that  a  statement 
that  the  flight  is  a  charter  need  not  be 
included.  We  find  that  such  informa- 
tion would  not  significantly  inform 
consumers,  especially  now  that  many 


of  the  former  distinctions  between 
charters  and  other  air  services  have 
been  removed. 

OPKRATOR-PARTtCIPANT  CONTRACTS 

SPDR  50B  proposed  to  prohibit  the 
collection  of  any  money  from  prospec- 
tive pnrticipants  until  "  they  have 
signed  operator-participant  contracts. 
This  provision  was  supported  by  the 
FTC.  OCA/HEW.  New  York  City  De- 
partment of  Consumer  Affairs.  ACAP. 
and  others,  as  necessary  to  ensure  that 
participants  can  make  informed 
choices  before  committing  their 
money.  Many  charter  operators  op- 
posed it.  arguiTig  that  it  is  unneces.sary 
and  would  severely  restrict  the  mar- 
ket ing  of  charters. 

We  consider  this  prohibition  to  \fc 
important.  To  make  an  informed 
choice,  the  consumer  must  be  able  to 
insperi  the  terms  of  the  purchase 
before  paying  his  money.  After  that, 

E noted  in  SPDI^OB.  participants 
e  become  psych^gically  commit- 
to  the  purchase,  even  if  as  a  legal 
maUgr  they  are  entitled  to  withdraw 
upon  discovering  conditions  they  cop- 
sider  un.salirfactory  The  argument 
IhiU  the  signature  requirement  will 
impair  the  marketing  of  charters  ap- 
pears to  rest  on  the  expectation  that 
many  consumer?  v.ill  delay  their  book- 
ing until  they  have  read  the  contract 
or  be  reluctant  to  sign  it  at  all.  Opera- 
tors can  minimize  the  lik' lihood  of 
this,  however,  by  writing  their  coil- 
tracts  in  clear,  understandable  English 
with  a  print  format  that  does  not  dis- 
eounige  reading.  Then,  potential  cus- 
tomers who  decide  not  to  sign  would 
presumably  be  making  their  decisions 
on  the  basis  of  the  terms  of  the  agree- 
ment, w  hich.  is  as  it  should  be. 

The  signature  rcQuirement  has  t>een 
redrafted  .so  that  it  applies  only  to  ac- 
ceptance by  the  operator.  Retail 
agents  will  not  have  to  obtain  signa- 
tures when  accepting  moriey  for  un- 
specified flights.  They  will  need  to 
obtain  the  signature  before  sending 
the  money  on  to  the  operator,  howev- 
er. becau.se  otherwi.se  the  operator 
under  tiu-  rule  m.ay  not  accept  it.  Op- 
erators that  receive  money  without 
contrail.^  having  been  .signed  must 
return  it. 

The  proposal  .specified  that  if  a 
member  of  a  family  traveling  together 
paid  for  the  group,  that  member  could 
sign  the  contract  on  behalf  of  the 
group.  CTC  stated 'that  requiring  the 
signer  to  be  a  family  member  is  too  re- 
strictive, and  that  it  should  be  enough 
■  that  a  si;4ner  d^jajjiiate  himself  as  the 
representative  oPa  group  that  will 
-travel  together."  We  agree  that  this 
provision  should  be  more  flexible. 
CTC's  .suggestion  is  not  being  adopted, 
hftwever.   since   any   personf  could   so 

designate  himself".  Instead\the  rule 
.specifies    that    if    a    member    of    any 


group  traveling  together  pays  for  the 
,  group,  that  member  can  sign  the  con- 
tract on  behalf  of  the  group.  Opera- 
tors and  agents  should  note  that  this 
provision  does  not  address  whether 
that  person's  signature  actually  com- 
mits the  group  members  to  the  terms 
of  the  operator-participant  contract.  It 
concerns  only  the  prohibition  against 
operators  collecting  moriey  without 
having  first  obtained  a  signature. 
Whether  one  group  member  has 
actual  authority  to  bind  another  to 
the  contract  will  be  a  question  of  fact 
and  agency  law  in  each  case. 

The  proposed  rule  would  require  op- 
erators to  return  all  of  a  participant's 
money  within  2  business  days  after  re- 
ceiving it  if  the  charter  and  all  the 
specific  alternatives  that  the  partici- 
pant has  chosen  are  fully  booked.  The 
operator  could  retain  the  money  and 
try  to  make  other  arrangements  for 
the  participant  only  if  authorized  by 
the  participant.  The  proposal  would 
have  prevented  the  participant  from 
giving  this  authorization  until  after 
being  notified  that  no  space  was  avail- 
able. 

Many  commenters  stated  that  the  2- 
business-day  deadline  is  too  strict,  and 
particularly  objected  to  the  prohibi- 
tion against  advance  authorizations  to 
hold  money  when  the  requested 
charter  is  full.  The  final  rule  gives  op- 
erators 7  da.vs,  as  sugge.'-ted  by 
ACTOA  and  ASTA.  The  prohibition 
against  advance  authorizations  is  re- 
placed by  a  space  on  the  contract  form 
for  participants  to  indicate  their  con- 
sent to  the  retention  of  their  money. 
When  the  operator  retains  the  money, 
it  must  notify  the  participant  within  7 
days  that  the  charter  is  full  and  the 
money  is  being  retained.  Thjs  change 
will  simplify  the  handling  Of  funds 
while  serving  the  proposed  prohibi- 
tion's original  purpose— to  guarantee 
that  the  consent  is  informed. 

SPDR-50B  proposed  to  require  that 
operator-participant  contracts  be 
printed  in  at  least  7 -point  type,  and 
that  certain  particularly  important 
elements  of  the  contracts  be  printed  in 
bold- face  type  at  least  50  percent 
larger  than  the  rest.  The  7-point  mini- 
mum was  generally  approved  by  the 
commenters  and  is  being  adopted  as 
proposed  NACA  suggested  Hint  bold- 
face type  ■.  ould  be  adequate  to  high- 
light the  .mportant  terms  without 
being  any  la  ger  than  the  rest'of  the 
contract.  Thi'  American  Automobile 
Association  sv:;?gested  that  capital  let- 
ters would  suffice.  The  final  rule  ac- 
-'  commodates  these  suggestions. 

Due  to  a  typographical  error  in  the 
notice  of  proposed  rulemaking,  tt^e 
particular  contract  terms  to  be  hign*" 
lighted  were  not  identified  correctly. 
Using  the  paragraph  designations  of 
§380.32  of  the  final  rule,  they  are  (a), 
the  charter  operator's  name  and  ad- 


fdreign  governments  and  passible  de- 
nials of  landing  rights.  Several  com- 
menters suggested  that  such  a  state- 
ment would  be  unnecessary  if  the  for- 
eign governments  involved  have  al- 
ready agreed  to  recognize  country-of- 
origin  charter  rules  or  granted  landing 
rights  for  the  particular  charter.  The 
final  rule  includes  exceptions  for  these 
situations. 

SPDR-50B  also  proposed  to  increase 
the  level  of  the  bond  required  of 
charter  operators  who  use  the  bond- 
and-escrow  option  for  protection  of 
participants'  funds.  The  current  re- 
quirement is  $5,000  per  flight  up  4.0  a 
maximum  of  $50,000  for  a  series  of  10 
or  more  air -only  charters.  For  option- 
al-ground-package  charters,  it  is 
$10,000  per  flight  up  to  a  maximum  of 
$100,000  for  a  series  of  10  or  more. 
Several  charter  rules  that  were  re- 
placed by  the  Public  Charter  rule, 
however,  required  $10,000  per  flight 
up  to  a  maximum  of  $200,000  for  a 
series  of  20  or  more.  Although  those 
rules  covered  charters  with  mandatory 
ground  packages,  SPDR-50B  proposed 
that  level  of  bonding  for  all  Public 
Charters,  regardless  of  whether  a 
ground  package  is  included.  The  only 
objection  to  this  proposal  was  made 
jointly  by  Europa  Travel  Service, 
Jetaway,  Inc.  and  Trans  Globe  Tours. 
They  stated  that  is  was  unfair  to  oper- 
ators of  air-only  charters,  and  that  the 
double  bond  would  be  well  in  excess  of 
the  operators'  potential  liability.  We 
disagree.  Even  at  $10,000  per  air-only 
charter,  the  bond  amount  is  very  small 
in  relation  to  actual  charter  prices.  It 
must  supplement  an  escrow  system 
that  does  not  always  work  perfectly. 
Moreover,  inflation  since  the  $5,000 
level  was  origfnally  established  has 
added  to  the  need  for  an  increase.  The 
bond  requiremlents  for  Public  Charters 
are  therefore  amended  as  proposed. 

Prospectus  Filing  Requirements 

Charter  operators  are  currently  re- 
quired to  file  a  prospectus  that  in- 
cludes, among  other  things,  a  flight 
schedule,  itinerary,  sample  solicitation 
materials,  and  copies  of  the  charter 
contract  (between  the  operator'  and 
the  carrier),  operator-participant  con- 
tract, surety  bond,  and  depository 
agreement  (if  any).  The  Board's, staff 
has  15  days  to  review  these  documents 
for  compliance  with  Board  regula- 
tions, during  which  the  charter  cannot 
be  advertised  or  sold.  SPDR-50B  pro- 
the  10th  day  before'  scheduled  depa?-  posed  to  simplify  this  filing  system  by 
ture.  If  the  cancellation  occurs  lessV  requiring  only  statements  that  the 
than  10  days  before  scheduled  depar-  ^ecessary  agreements  had  been  en- 
ture,  the  operator  must  get  the  mes-  Hered  into,  in  plaee  of  copies  of  the 
sage  to  participants  as  soon  as  possi-  actual  documents.  A  reduction  of  the 
ble.  review  period  to  10  days  was  alsojjro- 

SPDR-50B  proposed  that  operator-      posed.  '  ' 

participant  eontracts  for  international         The    simplification    of    the    filing 


dress,  (f ),  a  statement  at>out  payments 
to  the  escrow  account,  (h),  a  statement 
about  the  charier  operator's  cancella- 
tion riglits.  (1),  a  statement  that  th'e 
■participant's  cancellation  rights  are 
limited,  and  (r)  and  (s),  statements 
at}out  participants'  refund  rights  when 
there  are  major  changes  Statements 
in  operator's  option  plan  contracts 
about  alternative  dates  and  cities  must 
al.so  be  highlighted. 

Several  commenters  stated  that  if 
contracts  must  state  cities  and  flight 
dates  there  would  have  to  be  a  .sepa- 
rate printing,  for  each  flight  in  a 
series  of  charters,  of  contracts  that  are 
otherwise  identical.  That  is  incorrect. 
A  common  practice  has  been  for  the 
operator  to  print  a  brochure  describ- 
ing an  entire  program,  with  a  single 
contract  form  attached.  The  contract 
incorporates  the  necessary  informa- 
tion by  reference,  usually  to  the  de-ta- 
chable  booking  or  reservation  form. 
That  practice  can  continue. 

Since  the  contract  is  Important  to 
consumers  after  signing,  in  addition  to 
when  they  ar*  making  their  purchas- 
ing decisions.  We  are  adding  a  require- 
ment that  the'  form  be  designed  so  as 
to  enable  participants  to  retain  a  copy 
of  its  general  Ifrms  and  conditions. 
Specific  information  .that  is  supplied 
by  participants,  such  as  choices  of 
dates,  cities,  or  other  options,  need  not 
be  retainable.  Contracts  with  detacha- 
ble booking  forms  would  thus  satisfy, 
this  requirement. 

Miscellaneous  Consumer  Protection 
Provisions 

The  current  Public  Charter  rule 
.  specifies  that  when  a  charter  operator 
cancels  a  charter,  it  shall  notify  pan 
tlcipants  in  writing  wi'.hin  15  days 
after  the  cancellation  and  in  any  event 
.by  the  10th  day  before  .scheduled  de- 
parture. If  the  cancellation  occurs  less 
than  10  days  before  departure,  the  no- 
tification need  not  be  in  writing  but  it 
must  be  made  as  soon  as  possible  and 
in  any  event,  before  departure.  To 
ensure  speedier  notice  to  participants 
of  their  need  to  make  other  arrange- 
ments, SPDR -SOB  proposed  to  reduce 
the  15-day  period  to  7  days.  This 
aspect  of  the  proposal  is  adopted  wipi 
the  tariation  di.scusse4  above  for  the 
timing  of  notifications  of  major 
changes.  Thus,  for  cancellations  that 
occur  10  or  more  days  t>efore  sched- 
uled departure,  wTiften  notice  must  be 
sent  within  7  days  but  in  any  event  by 


flights   include  a  warning  statement 
about  possible  restrictions  imposed  by 


scheme   was   generally   supported   by 
the  comments  as  a  reduction  of  the 


procedural  impediments  to  marketing 
charters.  OTC  Tours,  however,  wanted 
the  filing  of  actual  charter  contract* 
to  continue,  stating  that  this  is  the   .' 
only  way  the  Board  can  be  sure  that 
direct  air  carriers  afe  not  charging  dif- 
ferent  operators  different  prices  for 
the  same  service.  Rentention  of  the 
contract  filing  requirement  merely  for 
this  purpose  is  unnecessary,  however, 
since  the  Board  has  ample  authority 
to   obtain   infonpation   from   carriers 
about    their    pricing    practices    when 
there  is  reason  to  believe  that  those 
practices  are  unjustly  discriminatory. 
Adventure  Tours  suggested  that  the 
proposed  scheme  is  not  really  a  simpli- 
fication since  it  requires  the  execution 
of  new  documents.  In  the  same  vein, 
NACA  •  suggested    that    operators    be 
given  the  option  of  submitting  copies 
of  the  relevant  agreements,  as  they  do 
already,    instead    of    separate    state- 
ments that  the  agreements  have  been 
entered  into.  We  are  not  adopting  this 
suggestion  for  several  reasons.  First, 
the  failure  to  reject  a  prospectus  con- 
taining actual  contracts  creates  an  un- 
justified appearance  of  Board  approv- 
al   of    those    contracts.    Second,    the 
statements  also  contain  necessary  cer- 
tifications that  the  flight  schedule  has 
been  mailed  to  and  received  by  the  de- 
pository bank  'if  any)  and  surety  com- 
pany. Finally,  even  if  the  execution  of 
the  one-page  statement  poses  in  some 
cases  a  greater  burden  on  the  charter 
operator   than   the   production   of  a 
copy  of  the  underlying  agreement,  the 
extra  burden  is  negligible. 

Several  commenters  objected  to  the 
^Ji-oa_adver!ising  and  sales  during 
the  lO-da;^  revjew  period,  with  some 
suggesting  that  advertising  be  permit- 
ted with  the  caveat  "subject  to  CAB  . 
approval."  Others  urged  that  the 
review  period  should  be  reduced  fur- 
ther.  The  ban  on  advertising  and  sales 
is  merely  a  continuation  of  the  exist- 
ing rule.  It  is  being  retained  to  prevent 
the  marketing  of  charters  without  a 
guarantee  that  the  operator  has  in 
fact  made  arrangements  for  the  neces- 
sary air  transportation  and  protraction 
of  participants'  fuiyls.  The  propo.sed 
10-day  period  reflects  the  ^taff  time 
estimated  to  be  necessary  for  review. 
If,  after  experience  with  simjalified 
prospectuses,  it  appears  that  less  time 
is  needed,  we  will  shrink  further  the 
review  period.  Charter  operators 
should  also  note  that  the  Boards  staff 
can,  under  delegated  authority,  waive 
the  10-day  ban  when  juslified  bv  an 
emergency  or  other  circumstances. 

ASTA,  while  agreeing  generally, with 
the  10-day  ban,  i^rged  that  we 

make  clear  that  this  provision  would  not 
prevent  a  retail  travel  agent  from  accepting 
a  deposit  from  a  client  for  a  specified  or  un- 
specified charter  tour  regardless  of  whether 
a  prospectus  has  l)een  filed.  Pre<juently 
retail  agents  receive  deposits  from  clients 
with    the    understanding    that   the    travel 
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accrvt  will  select  a  charter  offering  for  the 
rli<'nt 

There  is  no  t>rohibilion  against  travel 
agents'  accepting  money  for  unspeci- 
fied charters,  regardless  of  whether  a 
prospectus  has  yet  been  filed  for  the 
charter  uttimately  selected.  Accept- 
ance of  'money  for  a  particular 
charter,  however,  would  tend  to  Indi- 
cate that  there  had  already  b«  on  a  vio- 
lation'of  the  marketing  ban  by.^the 
charier  operator,  in  making  info^a- 
tion  available  to  the  travel  agent 
.  about  the  charter.  An- agent's  accept- 
ance on  behalf  of  an  Operator  would 
also  b<-  a  violation.  The  ban  is  stated 
broadly:  No  charter  operator  shall- 
operate,  sell,  receive  money  from  any 
prosp<-c!tve  participant  for.  or  offer  to 
^fll  or  "otherwise  advertise  a 
charter*  '  '"during  the  10-day  r*»vie'v 
period 

.Acfordin;:ly.  the  simplified  pro.sp«^c- 
las  procedures  are  being-  adopted  as 
proposed?  except  for  the  following 
changes:    (I)    The    requirement    that 

*  prospecMises  include  tfle  tour  itincr 
ary,  when  jrrour.d  packages  are  of 
frred.  io  retained,  so  that  charter  mar- 
keting can  be  monitored  for  enfo-t-ce- 
ment  purposes.  (2)  The  .staterjients  wi!l 
identify  the  proposed  flight  .sch«  dule 
by  a  number.  V/ithout  an  idtntifica 
tion  .scheme,  the  references  to  flight 
schediiirs  would  be  ambiguous.  The , 
numbers  will  be  a.ssljned  by  charltr 
operators,  with  no  duplication  among 
any  one  operator's  pro.<;pectu.-;cs.  «3) 
The  maximum  span  of  a  series  of 
charters  included  in  a  single  pro-spec. 
tus  is  extended  from  180  days  to  1 
year,  in  response  to  a  sn>:ge.stion  by 
(TC.  (4)  Proposed  S  380.25*  f)  would 
have  contuiued  the  requirement  that 
operators  .sent  .statements  to  direct  air 
carriers  affirming  that  all  participants 
h;ne  entered  into  conforming  otifira 
tor-participant  contrac'S.  Sewral  com^ 
luenters  suggested  thnt  "th'se  stato- 
tnenls  be  sent  to  tlie  Board  in.stead  of 

t  he  direct  air  carrier.  The  signature  re- 
cuii^emeiit     for    these    contracts    ha.<: 
made  Hie  statement' unnecessary,  how 
ever,  so  it  has  been  dropped  mti rely 

Efpfctive  Dates 

Tile  operator-participant  contract  " 
requirenunts  (§§380.31  a^d  380.32). 
the  related  major  change  provisions. 
I.?  380.33)..  the  operators  option  plan 
rule's  {§  380.33a).  and  the  notification 
requiremmts  of  §380.12  will  apply  to 
operator  participant  contracts  entered 

*  uito  on  or  after  May  1.  1979.  but  oiily 
with  respect  to  charters  that  are 
siheduled  to  depart  on  or  after  July  1. 
1979.  If  a  contract  specifies  alternative 
departure  dates,  we  will  consider  the 
charter  as  being  scheduled  to  diyparl 
before  July  I.  1979.  only  if  all  the  al 
ternalives  are  before  ,that  date.  After 
May  I.  1979.  If  an  operator  receive.*? 
from     a     prospective     participant     a 
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signed  but  noticomplylng  contract 
form,  the  operator  shall  not  accept 
the  contract,  but  may  re."!pond  by 
sending  back  a  complying  form. 

As  with  the  contract  provisions,  the 
requirements  of  §  380.30  will  apply  to 
solicitation  materials  distributed  or 
broadcast  on  or  after  May  1.-1979.  but 
only  for  charters  that  are  scheduled  to 
dt  part  on  or  after  July  1.  1979. 

The  prospectus  filing  requirements 
of  amended  §§380.25.  380.28.  and  the 
new  Appendices  B  through  D  will  be 
submitted  to  the  General  Accounting 
Office  for  review  under  the  Federal 
Reports  Act.  The  effective  date  of 
Iht^e  amendments  and  the  conform- 
ing amendments  of  §§380.2.  380.18. 
380.23.  and  380.40.  unless  the  Board 
hereafter  hidicates  otherwise,  is  May 
1,  1979.  Thii  date  reflects  the  inclu- 
"sion  of  a'45-day  period  that  that  stat- 
ute allows  for  ^iich  review  (44  U.S.C. 
3512(c)(2)>. 

Since  it  does  not  appear  practicable 
to  key  the  Increxsed  surety  bond  levels 
to  flight  dattfs.  the  amendment  of 
§380.34  wili  apply  to  all  flights  cov- 
ered by  praspectii;5cs  filed  on  or  after 
May  1.  1979. 

The  revocation  of  §380.43  relieves  a 
re;>triction  and.  creates  no  additional 
burden,  so  It  is  effective  immediately. 
T!ie  amendment  of  J  380  20.  concern- 
ing conditions  on  exemptions,  does  not 
it.self  create  any  additional  burden  be- 
clause  actual  conditions  will  only  be 
impo.s«  d  after  a  hcparate  proceeding, 
in  which  the  need  for  any  lead  time 
can  be  considered.  Therefore  this 
amendmrtj?  is  aUo  effective  immedi- 
ately. 

I 

The  Rlle 

In  li;,ht  of  the  above,  the  Civil  "Aero- 
nautics  Board  amends  Part  380  of  its 
Special  Regulatioas.  Public  Charters 
'  14  Ci-  R  Port  380)  a.s  follows: 

I.  The  Table  of  Contents  is  amended 
by  redesignating  §  380.2a.  adding  new 
§§380.30  and  380.31.  redesignating 
§380  32.  and  adding  new  §380.33. 
§380.33a.  and  Appendices  B.  through 
D.  to  read: 

PART  380— PUBLIC  CHARTERS 


;»80  25  .Pra-.pfCtu;    filing    ar.d    related    re 
quintn'-nts. 


aso  3U    Sbluitation  materials. 

3R0.31    General  reQulrements  for  operator 

participant  contracts. 
380. 3J    Specific  requirements  tor  operator* 

part icip.'int  contracts. 


Sec 

380.33    Major  changes  In  Itinerary  or  pric**: 

refunds 
380.33a    Operator's  opt  ion  plan 


Appendix  A 
Appendi.x  B 
Appendix  C 
Appendix  D 

2.  Section  380.2  is  amctuled  by  re- 
placing 380.25(aXl)  and  (2)"  with 
V380.25  '  in  the  definition  of  "foreign 
cnarter  operator '  and  adding  the  fol- 
lowing definition  of  "solicitation  mate- 
rial ": 


§  :JSO.l'     DennilionN. 


■  Solicitation  material"  includes  all 
advert i.sement.s  in  print  or  electronic 
moi^ia.  brochures,  and  any  other  mate- 
rials prepared  or  distributed  by  or  on 
behalf  of  a  charter  operator  to  solicit 
participation  in  a  Public  Charter.- 

3.  In  §380.12.  paragraph  (b>  is 
amended  to  read: 

§:iSO.I2     fancetiMiitin  b>   charter  operul«>r 
and  notice  lo  participuntH. 

•  •  •  •  •' '      , 

•  (b)  If  the  charter  operator  chncels  a 
charter  10  or  more  days  before  the 
scheduled  date  of  departure,  the  oper- 
ator must  .so  notify  each  participant  in 
writing  >vithin  7  da.vs  after  the  cancel- 
lation but  in  any  event  not  h.ss  than 
10  days  before  the  scheduled  depar- 
ture date  of  the  outbound  trip.  If  a 
charter  is  canceled  less  than  10  days 
before  .scIieduUd  departure  (i.e..  for 
circumstances  that  make  it  physically 
impos-sible  to  perform  the  charter 
trip),  the  operator  must  get  the  mes- 
sage to  each  participant  as  .soon  as 
possible. 

4.  In  §380.18.  paragraph  (e)  is 
amended  to  read:  *■ 

J  ;IS(».IS     Charters  for  special  ewnl-..  ; 


(e)  The  10-day  waiting  period  spec! 
tied  in  §  380.25O)  of  this  part  shall  not 
apply  to  opemi'ons  under  thi.s  section 
to  the  extent  th.it  It  would  prohibit 
advertising  or  s:\le  of  the  charter  after 
the  Board  hxs  notified  the  charti  r  op- 
erator that  advertLsing  or  sale  may 
begin. 

5.  Section  380.20  is  amended  In  part 
to  read: 

§  :tSO.l>e     Kxeinption. 

Charter  operators  (other  than  for- 
eign charter  operators)  are  relieved 
from  the  following  provisions  of  the 
Act  to  the  extent  necessary  to  enable 
them  to  organize  and  arrange  Public 
Charten;.  This  exemption  applies  only 
if  and  so  long  as  they  comply  with  this 
/      ■  > 


part  and  any  conditions  that  the 
Board  has  Imposed  on  their  operations 
to  ensure  such  compliance. 


6.  In  §  380.23.  the  list  of  sections  in 
paragraph  (b)  Is  amended  to  read: 

§.'nU).2.1     CharferK  (hat  originate  in  a  for- 
eign  countr>. 

>  »  q  •  •  • 

(b)  Notwith.standing  the  other  provi- 
sions of  this  part,  a  charter  operator 
who  is  a  citizen  of  the  United  States 
shall  not  be  subject  to  the  following 
requirements  with  respect  to  Public 
Charters  that  originate  in  a  foreign 
country: 

{380.25 
S  380.28 
S  380.30-380.35 

7.  Section  380.25  is  amended  to  read: 

$380.25  Prospectun  filing  and  related  re- 
quirements. ^-^ 
{^  A  charter  operator  may  organize  and 
operate  a  Public  Charier  only  in  ac- 
cordance with  this  part,  and  subject  to 
the  following  conditions: 

(a)  No  charter  operator  shall  oper- 
ate, sell,  receive  money  from  any  pros- 
pective participant  for.  or  offer  to  sell 
or  otherwise   advertise   a  charter  or 

■  series  of  charters  until  at  least  10  days 
after  filing  with  the  Board  (Special 

•  Authorities  Division.  Bureau  of  Pric- 
ing and  Domestic  Aviation)  a  Public 
Charter  prospectus  as  described  in 
§  380.28. 

(b)  If  within  10  days  after  the  filing 
the  Board  notifies  the  charter  opera- 
tor that  it  has  rejected  the  prospectus 
for  noncompliance  with  this  part,  the 
prohibitions  set  forth  in  paragraph  (a) 
of  this  section  shall  continue  until  the 
Board  notifies  him  that  it^has  accept- 
ed the  prospectus. 

(c)  The  following  deviations  from  a 
filed  prospectus  may  be  made  only  in 
accordance  with  paragraph  (d)  of  this 
section: 

(1)  The  addition  or  cancellation  of 
^ny  flight; 

(2)  A  change  in  any  flight  date, 
oj'igin  city,  or  destination  city:  and 

(3)  A  change  in  or  addition  of  any 
direct  air  carrier,  .surety  company,  or 
depository  bank. 

(d)  The  charter  operator  shall 
amend  the  prospectus  to  reflect  any 
chang^  described  in  paragraph  (c)  of 
this /B««^n.  The  amendment  shall  be 
f ileoln  the  manner  and  form  used  for 
the  original  prospectus.  It  shall 
become  effective  10  days  after  filing 
unless  the  operator  is  notified  other- 
wise. 

(e)  The  charter  operator  shall  notify 
the  depository  bank  (if  any)  and  the 
surety  company  of  any  change  de- 
scribed in  paragraph  (c)(1)  or  (c)(2)  of 
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this  section  act  later  than  when  he 
files  a  prospectus  amendment  to  rfe- 
flect  the  change.  If  th*  surety  compa- 
ny is  unable  to  adjust  the  bond  as  rfe- 
quired  by  the  change,  it  shall  notify 
the  Board  (Special  Authorities  Divi- 
sion, Bureau  of  Pricing  and  Domestic 
Aviation)  of  this  fact  within  2  busiwess 
days  after  receiving  noti(»  of  the 
change  from  the  charter  operator. 

8.  Section  380.28  is  amended  to  read: 

§  386.28    Charter  prospectus. 

(a)  The  charter  prospectus  shall  in- 
clude an  original  and  one  copy  of  the 
following: 

(1)  From  the  charter  operator  and 
the  direct  air  carrier,  (i)  the  proposed 
flight  schedule,  listing  the  origin  and 
destination  cities,  dates,  type  of  air- 
craft, number  of  seats,  and  charter 
price  for  ieach  flight;  (ii)  the  tour  itin- 
erary (If  any)  including  hotels  (name 
and  length  of  stay  at  each),  and  other 
ground  accommodations  and  services; 
and  (iii)  a  statement  that  they  hate 
entered  into  a  charter  contract  that 
covers  the  proposed  flight  schedule, 
that  the  contract  complies  with  all  ap- 
plicable Board  regulations,  and  that  a 
copy  of  the  schedule  has  been  sent  to 
the  depository  bank  (if  any)  and  the 
charter  operator's  surety  company. 
The  schedule  shall  be  identified  with  a 
number  assigned  by  the  charter  opera- 
tor that  does  not  duplicate  any  sched- 
ule numbers  assigned  by  that  operator 
to  other  proposed  flight  schedules. 
The  proposed  flight  schedule,  tour 
itinerary  (if  any),  and  statement  shall 
be  in  the  form  set  out  in  Appendix  B 
to  this  part. 

(2)  Prom  the  charter  operator  and 
the  surety  company,  a  statement:  (i> 
that  they  have  entered  into  a  surety 
bond  covering  the  proposed  flight 
schedule  that  complies  with  §380.34. 
including  the  amount  of  the  bond,  the 
numl)er  assigned  to  it  by  the  surety, 
and  the  amount  of  any  outstanding 
claims  against  it,  and  (ii)  that  the 
surety  has  received  a  copy  of  the  pro- 
posed flight  schedule.  The  statement 
shall  identify  the  proposed  flight 
schedule  by  the  schedule  number  as- 
signed by  the  charter  operator  in  ac- 
cordance with  paragraph  (a)(1)  of  this 
section.  If  there  are  any  outstanding 
claims  against  the  bond,  the  charter 
operator  and  surety  company  shall 
also  state  that  they  have  executed  a 
rider  increasing  the  lx)nd  by  the 
amount  of  the  claims,  or  that  the 
surety  will  separately  pay  any  claims 
for  which  it  may  lie  liable  without  im- 
pairing the  l)ond  or  reducing  the 
amount  of  its  coverage.  These  state- 
ments shall  t>e  in  the  form  set  out  in 
Appendix  C  to  this  part.  ' 

(3)  If  a  depository  agreement  is  used, 
a  statement  from  the  charter  opera- 
tor, the  direct  air  carrier,  and  the  de- 
pository bank:  (i)  that  they  have  en- 
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tered  into  a  depository  agreement  cov- 
ering   the    proposed    flight    schedule 
that  complies  with  §380.34,  and  <ii) 
that  the  bank  has  received  a  copy  of 
the    proposed    flight    schedule.    The 
statement  shall  identify  the  proposed 
flight     schedule     by     the     schedule 
number  assigned  by  the  charter  opera- 
tor   in    accordance    with    paragraph 
(a)(1)  of  this  section.  This  statement 
shall  be  in  the  form  set  out  in  Appen- 
dix D  to  this  part. 
f    (b)  Each  of  the  statements  described 
in  paragraph  <a)  of  this  section  shall 
also  include  the  names  and  addressees 
of  the  parties  to  it.  and  the  originals 
shall  be  signed  by  those  parties. 

(c)  The    prospectus    may    cover    a 
series  of  charters  performed  by  one 
charter  operator  if  the  departure  of 
the  last  charter  is  not  more  thanvone  . 
year  after  the  depajlure  of  the  first. 

(d)  If  the  prospectus  covers  a  series 
of  charters  and  the  air  transportation 
will  be  perfonned  b;-  more  than  one 

,  direct  air  carrier,  the  prospectus  shall 
include  separate  statements  in  accord- 
ance with  paragraphs  (aKl)  and  (aMS) 
of  this  section  to  cover  the  flights  that 
will  be  performed  by  each  direct  carri 

er. 
9.  Anew  §380.30  Is  added,  to  read; 

§  ZS0.30    Solicitation  mat^nalx. 

(a)  All  solicitation  materials  for  a 
public  charter  shall  include  the  name 
of  the  charter  operator  and  the  name 
of  the  direct  air  carrier. 

(b)  Any    solicitation    material    that 
states  a  price  per  passenger  shall  also, 
include  one  of  the  foUowinfe: 

(DA  statement  referring  to  the  op- 
erator^participant  contract  for  further 
information  about  conditions  applica 
ble  to  the  charter;  or 

(2)  The  full  text  of  (he  operator-par- 
ticipant'contract. 

(c)  Except  as  set  forth  in  §  380.33a 
for  operator's  option  plan  contracts,  if 
the  charter  prospectus  names  alterna- 
tive dates  or  cities,  any  solicitation  ma- 
terial that  states  a  price  per  pas-senger 
shall  also  sUte  that  the  actual  dates 
or  cities  have  not  yet  been  selected,  il 
that  is  the  case. 

td)  Any  solicitation  material  that 
names  a  hotel  but  does  not  name 
every  hotel  named  in  the  operator-par- 
ticipant contract  shall  also  slate  that 
substitutions  may  be  made. 

10.  A  new  §  380.31  is  added,  to  read: 

§  ;W0.31     (;eneral   requirements  firr   itprra- 
tor-participant  contract*, 
(a)  No  money,  shall  be  accepted  by  a 
charter  operator   from  a  prospective 
'  participant  unless  the  participant  has 
agreed  to  the  conditions  of  the  charter 
b^  signing     an     operator-participant 
contract,  as  described  in  §  380.32.  If  a 
member  of  a  group  that  will  travel  to- 
gether    pays     for     the     group,     that 

f 
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mrnibrh  may  sign  the  contract  on 
bohalf  of  the  group. 
,  (b>  The  contract  form  may  Include  a 
space  that  participants  may. check  to 
rtiilhorize  the  charter  operator  to 
■  retain  their  money  whiie  attcmptinj! 
to  make  other  arrartgeraents  for  them 
if  there  is  no  space  available  on  the 
flifeht  or  on  specific  alternative  flights 
they  have  requested. 

<c)  If  there  is  no  space  available  on 
thv     fli^'ht     or    -specific     alternative 
flighis  requested  bj-  the  participant, 
the  operator  shall  return  all  the  par- 
ticipants  money  within  7  dajs  after 
receiving  it  unless  the  participaiit.  in 
accordance  with  paragraph  (b)  ot  thi.>> 
licrtion.  has  authorized  the  op<.>ralor  to 
retain  the  payments  while  the  opera- 
tor att'-mpts  to  Tirike  othor  arrange- 
ments for  the  participant.  If  the  oper- 
ator, retains   the  payments  whlli-  at- 
tempting to  make  other  arrangements 
for  the  participant,  it  shall  notify  the 
participant  of  this  fact  within  7  days 
after  rereiving;  the  paymeni.s.  For  the 
purpo.se.s  of  this  paragraph,  receipt  o(^ 
money  by  a  travel  agent  on  behalf  of  a 
chartM  opcrJitor  will  not  be  considered 
.'US  receipt  by  the  operator. 
<d>  Except  as  set  forth  in  J  38().33a  • 
•  for  budget  plan  coDtrdcts.  the  opera- 
tor participant      ccSitract    jihall      not 
specify  alternative  dates  for  the  out- 
bound or  return  flights,  or  alternative 
origin    or    destination    cities    for    any 
flight  leg. 

(e)  The  contract  form  shall  be  print 
ed  in  7-pc»int  or  larger  type.  The  state- 
ment's required  by  paragraphs  <a\  (f). 
<h>.  (1).  <r).  and  (s)  of  §380.32  .shall  be 
printed  so  as  to  contrast  with  the  rest 
of  the  contract,  by"  the  u.se  of  lK)ld 
faced  type,  capital   letters,  or  a  type  ■ 
size  that  is  at  least  50  percent  larger 
than  that  used  for  the  rest  of  the  con- 
tract. 

<f)  The  contract  form  shall  include  a 
.space  that  participants  may  check  to 
iittlicate  that  they  wish  to  be  fur-' 
lushed  details  of  trip  cancellation, 
health,  and  accident  insurance. 

<g)  The  contract  form  shall  be  de 
signed  so  as  to  enable  participants  to 
retain  a  copy  of  the  general  terms  and 
conditions  after  signing  it.  The  specific 
information  supplied  by  participants 
(such  as  choices  of  dates,  cities,  or 
other  options)  need  not  b«-  retainable. 
11.  A  new  §380.32  is  added,  to  read: 

$  .W0..J2     Sp«rrinr   rrtiuiremrnts   for   ttpt-ra- 
lor-partiripunl  citntraets. 

Contracts  between  charter  operators 
and  charter  participants  shall  state; 

'a)  The  name  and  complete  mailing 
address  of  the  charter  operator. 

(b)  The  name  of  the  direct  air  carri- 
er, the  dollar  amounts  of  that  carrier's 
liability  limitations  for  participants" 
baggage  as  .set  forth  In  its  tariff.s.  the 
type  and  capacity  of  the  aircraft  to  be 
used  for  the  flight,  and  the  conditions 
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governing  alrcraft-equlpmenf  substitu- 
tions;     ~  ' 

(c)  The  dates  of  the  outbound  and 
return  flights,  except  that  alternative 
dates  may  be  stated  as  set  forth  In 
9  380.33a    for    operator's    option    plan 

^contracts; 

(d)  The  origin  and  destination  cities 
of  each  flight  Ug.  except  that  alterna- 
tive cities  ma>  be  stated  as  set  forth  In 
§  380.33a  for  operator's  option  plan 
contracts; 

(e)  The'amount  and  schedule  of  pay- 
ments: 

(f )  If  a  depository  agreement  as  pro- 
vWed  in  J 380.34(b)  is  u.sed:  That  all 
checks  and  money  Q;ders  must  be 
made  p.T.yable  to  the  escrow  account  at 
thu  depository  bar.k  (identifying  bank) 
or.  when  the  charter  Is  sold  to  the  par- 
ticipant by  a  retail  travel  agent.' 
clucks  ai.d  money  orders  may  be  made 
payable  to  the  agfnt.  who  must  in 
turn  ntake  his  check  payable  to  the 
escrow  account  at  the  (Jepository.bank; 

(g)  The  tour  itinerary,  if  any.  includ- 
ing the  name  and  Icx-ation  of  the 
hotels,  length  of  .stay  at  each,  and 
other  ground  accommodations  and 
.servicei.  that  are  part  of  the  tour; 

(h)  That  the  charter  operator  may 
not  c-incel  the  charter  less  than  lb 
days  before  the  scheduled  departure 
date,  except  for  circumstances  that 
make  it  phy.sically  impassible  to  per- 
form the  charter  trip; 

(i)  That  If  the  charter  is  canceled  10 
or  more  days  l)efore  the  scheduled  de- 
parture date,  the  operator  will  notify 
the  participant  in  writing  within  7 
days  after  the  cancellation,  but  in  any 
event  at  least  10  days  before  the 
scheduled  departure; 

<j)  That  if  the  charter  is  canceled 
less  than  10  days  before  departure  (i.e. 
for  circumstances  that  make  it  phys- 
ically impossible  to  perform  the 
charter  trip),  the  operator  will  get  the 
mo.ssage  to  the  participant  as  soon  as 
possible; 

(k)  That  if  the  charter  is  canceled,  a 
full  refund  will  be  made  to  the  partici- 
pant within  14  days  after  the  cancella 
tion: 

(1)  That  the  right  to  refunds  if  the 
participant  changes  plans  is  limited; 

(m)  The  right  to  refunds  if  the  par- 
ticipant changes  plans,  including  that 
any  participant  who  wishes  to  cancel 
will  receive  a  full  refund  (less  any  ap- 
plicable administrative  fee,  not  to 
e.xceed  $25)  upon  providing  a  sub.sti- 
tute  participant  to  the  charter  opera- 
tor or  its  sales  agent,  or  upon  being 
substituted  for  by  a  participant  found 
by  the  charter  operator: 

(n)  The  procedure  for  obtaining  the 
refunds  described  in  paragraph  (m)  of 
this  st'ction.  including  thai  they  will 
\h-  made  within  14  days  after  the  can- 
cellation or  substitution: 

(o)  The  meaning  of  'major  change", 
as  set  forth  in  5  380.33(a): 


(p)  That  if  the  charter  operator 
knows  of  a  major  change  10  or  ipore 
da,vs  before  .scheduled  departure,  the 
operator  will  notify  the  participant  ot 
the  change  within  7  days  after  first 
knowing  of  it.  but  in  any  event  at  least 
10  days  before  scheduled  departure: 

(q)  Th.at  if  the  operator  first  knows 
of  a  major  change  less  than  10  da.vs 
before  scheduled  departure,  the  opera- 
tor will  get  the  message  to  the  partici- 
pant as  soon  as  possible; 

(r)  That  within  7  days  »'"icr  receiv 
ing  a  pre-departure  notification  of  a 
major  change  but  in  no  event  later 
than  departure,  the  participant  may 
cancel,  and  that  a  full  refund  will  be 
made  to  the  participant  within  14  days 
after  canceling; 

(s)  That  upon  a  pest -departure  noti- 
fication of  a  major  change,  the  partici 
pan*  may  reject  the  substituted  hot«^ 
or  the  changed  date,  origin,  or  destina- 
tion of  a  flight  If  g  apd  be  sent,  within 
14  days  after  the  rethrn  date  named  in  ■ 
the  contract,  a  refund  of  the  portion 
of  his  payments  allocable  to  the  hotel 
accommodations  or  air  transportation 
not  provided; 

(t)  That  the  participant  s  rights  and 
remedies  set  forth  in  the  contract,  in- 
cluding the  proc«'dures  for  major 
changes,  shall  be  in  addition  to  any 
other  rights  or  remedies  available 
under  applicable  law.  although  the  op- 
erator may  condition  a  refund  on  the 
participants  waiver  of  additional  rem- 
edies: 

(u)  That  trip  cancellation,  health, 
and  accident  insurance  is  available  and 
that  the  operator  will  furnish  details 
of  the  Insurance  to  participants  who 
check  the  .space  provided  for  this  pur- 
pose on  the  contract  form; 

(V)  The  name  and  address  of  the 
surety  company  issuing  the  surety 
iHjnd;  and  that  unless  the  charter  par- 
ticipant files  a  claim  with  the  charter 
operator  or.  if  he  is  unavailable,  with 
the  surety,  within  60  days  after  termi- 
nation of  the  charter,  the  surety  shall 
be  released  from  all  liability  under  the 
iKjnd  to  that  participant; 

(w)   For   International    flights  only: 
That    additional    restrictions    may    l)e 
imposed  on  the  flight  by  the  foreign 
governments    involved,    and    that    if    \ 
landing  rights  are  denied  by  a  foreign 
government,   the    flight    will    be   can- 
celed with  a  full  refund  to  the  partici-    • 
pant.  This  statement  need  not  be  in- 
cluded in  the  contract  if  (1)  the  pro- 
-spectus  includ(.i  a  certification  by  the 
charter   operator   and   the   direct    air 
carrier  that  landing  rights  have  beery::! 
obtained  from  all  the  foreign  govern^ 
ments  involved,  or  (2)  all  the  foreigh 
governments    involved    have    adoptedi 
country-of-origin     rules    for    charter-^, 
worthiness; 

(X)  That  the  charter  operator  is  the 
principal  and  is  responsible  to  the  par- 
ticipants for  all  services  and  accommo- 


dations offered  In  connection  with  the 
chartej.  However,  the  contract  may 
expreStt^  provide  that  the  charter  op- 
erator, unless  he  is  negligent,  is  not  re- 
sponsible for  personal  injury  or  prop- 
erty damage  caused  by  any  direct  air 
carrier,  hotel,  or  other  supplier  of 
services  In  connection  with  the 
charter. 

12.  A  new  §  380.33  is  added,  to  read: 

9380.33     M^jor    changes    in    itinerary    or 
price:  refunds. 

(a)  For  the  purposes  of  this  section, 
"major  change"  means  any  of  the  fol- 
lowing: 

(1)  A  change  in  the  departure  or 
return  date  shown  in  the  operator-par- 
ticipant contract  (or,  If  the  contract 
states  alternative  dates,  the  date  desig- 
nated to  the  participant  by  the 
charter  operator  in  accordance  with 
§  380.33a(b)).  unless  the  change  results, 
from  a  flight  delay.  In  any  event,  how-' 
ever,  a  date  change  that  the  operator 
knows  of  more  than  2  days  l>efore  the 
scheduled  flight  date,  and  any  delay  of 
more  than  48  hours,  will  be  considered 
a  major  change. 

(2)  A  change  In  the  origin  or  destina- 
tion city  shown  in  the  operator-partici- 
pant contract  for  any  flight  leg  (or,  if 
the  contract  states  alternative  cities, 
the  city  designated  to  the  participant 
by  the  operator  In  accordance  with 
S  380.33a(b)),  unless  the  change  affects 
only  the  order  in  which  cities  named 
in  a  tour  package  are  visited. 

(3)  A  substitutipn  of  any  hotel  that 
is  not  named  In  the  operator-partici- 
pant contract:  and 

(4)  A  price  Increase  to  the  partici- 
pant that  occurs  10  or  more  days 
before  departure  and  results  in  an  ag- 
gregate price  increase  of  more  than  10 
percent. 

(b)  The  charter  operator  shall  not 
increase  the  price  to  any  participant 
less  than  10  days  before  departure. 

(c)  The  charter  operator  shall  notify 
all  participants  of  major  changes,  as 
required  by  the  operator-participant 
contracts.  The  operator  shall  at  the 
same  lime  notify  the  participants  of 
their  rights  to  refunds  and.  if  applica- 
ble, that  acceptance  of  a  refund  consti- 
tutes a  waiver  of  their  legal  rights, 

(d)  Except  as  otherwise  specified,  no- 
tifications and  refunds  required  by 
this  part  are  considered  made  at  the 
time  they  are  mailed  or  sent  by  an 
equivalent  method. 

(e)  The  charter  operator  shall  make 
all  refunds  described  In  the  operator- 
participant  contract  within  the  tirpe 
limits  set  forth  in  paragraphs  (k),  (n). 
(r),  and  (s)  of  §  380.32.  as  applicable. 

13.  A  new  §  380.33a  Is  added,  to  read: 

§  3K0..33a    Operator's  option  plan. 

(a)  For  the  purposes  of  this  part,  an 
operator's  option  plan  contract  Ls  an 
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operator-participant  contract  that 
states  alternative  dates  for  the  out- 
bound or  return  flights,  or  alternative 
origin  or  destination  cities  for  any 
flight  leg. 

(b)  Operator's  option  plan  contracts 
shall  state.  In  addition  to  the  inf(»rma- 
tion  required  by  5380.32,  that  the  se- 
lection of  the  actual  dates  or  cities,  as 
applicable,  is  at  the  charter  operator's 
option  and  will  not  entitle  the  partici- 
pant to  a  refund,  and  that  the  opera- 
tor will  notify  the  participant  of  the 
actual  dates  or  cities  at  least  10  days 
before  the  earliest  of  any  alternative 
dates  for  the  outbound  flight. 

(c)  Contract  forms  for  all  operator's 
option  plan  contracts  shall  be  labeled 
"OPERATOR'S  OPTION  PLAN"  in 
bold-faced  capital  letters  at  least  Vi 
inch  high.  The  statement  required  by 
paragraph  (b)  of  this  section  and  the 
statement  of  alternative  dates 
(§  380.32(c))  or  alternative  cities 
(§  380.32(d)).  as  applicable,  shall  be 
printed  so  as  to  contrast  with  the  rest 
of  the  contract,  as  set  forth  In 
§  380.31(e). 

(d)  Any  solicitation  material  that 
sta.tes  a  price  per  passenger  for  an  op- 
erator's option  plan  contract  shall 
clearly  and  conspicuously  (1)  identify 
that  price  as  being  for  the  operator's 
option  plan,  (2)  name  all  the  possible 
dates  or  cities,  as  applicable,  and  (3) 
state  that  the  selection  of  the  actual 
dates  or  cities  is  at  the  charter  opera- 
tor's option. 

(e)  Charter  operators  and  their 
agents  shall  not  misrepresent  to  pros- 
pective participants,  orally,  in  solicita- 
tion materials,  or  otherwise,  the  prob- 
ability that  any  particular  city  or  date 
will  be  selected  from  among  the  alter- 
natives-named in  an  operator's  option 
plan  contract. 

(f)  The  charter  operator  shall  notify 
all  participaiits  with  operator's  option 
plan  contracts  of  the  actual  dates  or 
cities,  as  applicable,  as  required  by  the 
contracts. 

14.  In  §380.34,  paragraph  (b)(1)  is 
amended  to  read: 

4 

§  380.34     Surety      b«>nd      and      drpouitory 
agreement.  ^ 


(b)**' 

(1)  The  charter  operator  shall  fur- 
nish a  surety  bond  in  an  amount  of  at 
least  $10,000  times  the  number  of 
flights,  except  that  the  amount  need 
not  be  more  than  $200,000.  The  liabili- 
ty of  the  surety  to  any  charter  partici- 
pant shall  not  exceed  the  amount  paid 
by  the  participant  to  the  charter  oper- 
ator for  that  charter. 
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§380.40    Charter    not    to    be    performed 
unless  compliance  with  part. 

(a)  For  all  Public  Charters  other 
than  foreign-originating  charters  orga- 
nized by  foreign  charter  operators:  A 
direct  air  carrier  shall  not  perform  air 
transportation  in  connection  with 
such  a  charter  unless  it  has  made  a 
reasonable  effort  to  verify  that  all  pro- 
visions of  this  part  have  been  complied 
with  and  that  the  charter  operator's 
authority  under  this  part  has  not  been 
suspended  by  the  Board. 

(b)  For  foreign-originating  Public 
Charters  organized  by  foreign  charter 
operators:  A  direct  air  carrier  shall  not 
perform  air  transportation  In  connec- 
tion with  such  a  ch^er  unless  (i)  the 
charter  Is  conducted  in  accordance 
with  Subpart  B  and  §380.42,  and  (ii) 
the  charter  operator  conforms  to  all 
requirements  of  this  part  that  are  ap- 
plicable to  charter  operators  within 
the  Board's  jurisdiction,  other  than 
§§  380.25.  380.28,  ^80.30-36.  and  380.50. 

§380.43    [Reserved]  | 

16.  Section  380.43.  Record  retention, 
is  revoked  and  reserved. 

17.  Appendices  B  through  D  are 
added,  to  read  as  set  forth  below. 

Appendix  B,  C,  amd  D— CAB  FoRUS  380- B, 
380-C,  AMD  380-D 

Note;  Appendices  B  through  D  which  are 
CAB  Forms  380-B,  380-C.  and  380-D  respec- 
tively, aie  not  sho«-n  In  the  Code  of  Federal 
Regulations.  Copies  of  these  forms  may  be 
obtained  from  the  Distribution  Section, 
Publications  Services  Divisions,  Civil  Aero- 
nautics Board.  Washington.  D.C.  20428. 

(Sees.  101(3).  204.  401.  402.  404,  407.  411,  416. 
and  1102  of  the  Federal  Aviation  Act  of 
1958.  as  amended.  72  SUt.  737,  743.  754,  757, 
760,  766.  769.  771,  791;  49  U.S.C.  1301.  m4. 
1371.  1372.  1374.  1377,  1381,  1386,  and  1502.) 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 
Secretarp. 
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STATtMENT   OF  CHARTER   OPERATftR   AND   DIRECT^ 
AIR      CARRIER      fUGHT      SCHEDULE      NUMBER 


^3. 


1.  Name  and  address  of  charter  operator 

2.  Name  and  address  of  direct  air  carrier: 

3.  Proposed  date  and  routing  of  j  each 
flight:  / 

4.  Type  of  aircraft  and  number  of  se?ts: 

5.  Charter  price  for  each  flight: 

6.  Tour  itinerary  (if  any)  including  hbtels 
(name  and  length  of  stay  at  each),  and 
other  ground  accommodations  and  services: 


We. 


(charter   operator)   and 

(direct  air  carrier),  certify,  that 

we  have  entered  into  a  charter  contract  on 

(date)   that   covers   the    flight 

schedule  described  above.  The  contract  com- 
plies with  all  applicable  Civil  Aeronautics 
Board    regulations.    A   copy   of   the    flight 

schedule    has    been    sent    to 

(charter  operator's  surety)  [and  to 
(depository  bank)!.' 


15. 
read: 


Section    380.40    is   amended    to 


'Omit  the  bracketed  portion  if  no  dcposi- 
torj  bank  is  used. 
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By: 


CHARTER  OPERATOR 


(Signature  and  date) 


(Tifiip) 

DIRECT  AIR  CARRIER 
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we  have  entered  into  a  depository  agree- 
ment on (date).  Tliis  deposi- 
tory    agreement     covers     proposed     flight 

schedule    riumber .    a    copy    of 

whici^  has  been  received  by (de- 

posiirfry  banic).  The  depository  agreement 
complies  With  J  380.34  of  the  Civil  Aeronau- 
tics Boards  Special  Regulations  (14  CFR 
5  380.34). 


By: 


CHARTER  OPERATOR 


By: 


(Signature  and  date) 


(Signature  and  date) 


(Title) 


Appendix  C 


JTitle) 


ST^TF.MKNT  OF  CHARTER  OPERATbR  AND  SURETV 
COMPAWY   ■ 


We.    — 


(Charter   operator)   and 


(Address) 

DIP.ECT  AIR  CARRIEX 


'■ —  (surety  company),  certify,  that 

we  lia\t:  entered  into  a  surety  bor:d.  No. 

.  in  the  amount  of  $ , 

on (date).  This  bond  covers  prt)- 

po.sed  flipht  schedule  number  — : ~-l'^ 

copy     of     which     has     been     received     by  • 

(s.irely   company).    This    boriii 

complies  with  j  380.34  of  the  Civil  Aeronau*; 
tics  Board's  Special  Regulatlon.s  M4  CFR  ' 
?:i8li.34>. 

•  Chei-kone) 

There  are  no  outstanding  claims  against 
thi.-;  bond. 

. There  are  outstanding  claims  against  I  hi.-; 

bond  in  the  amount  of  $ .  We. 

have  executed  a  rider  to  the  bond  on 

^WJ-  (date)  increasing  th«>  tjond 

by  this  amount.* 


By: 


(Signature  and  date) 


(Title) 


(Address) 

DEPOSITORY  BANK 


By: 


(Signature  and  date) 


(TiJ'e) 


CHAHTER  OPERATOR 


B.\ 


(Address) 
IPR  Doc  79  71 15  Piled  3-8-79;  8:45  am] 


(Signature  add  date) 
•    (Title) 


By 


(Address) 

SURETY  COMPANY 

k  ■ 


(Signature  and  date) 


(Title) 


(Addre&s) 
Appendix  D 

STATEMENT  or  CHARTER  OPERATOR.  DIRti  r  AIR 
CARRIERkANO  DEPOSITORY  BANK 

\V»-. (Charter   operator)    and 

,  (direct      air      carrier),      and 

-— (depository  bank)  certify,  that 


In  place  of  this  sentence,  the  following 

statement  may  be  used:  " (surety 

company)  will  separately  pay  any  claimslor 
which  it  may  be  liable  without  impairing 
the  bond  or  reducing  the  amount  of  its  cov- 
erage." 
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Title  15 — Commerce  and  Foreign 
Trade 

SUBTITLE  A— OFFICE  OF  THE 
SECRETARY  OF  COMMERCE 

#ART  7a— NATJONAL  VOLUNTARY 
LABORATORY  ACCREDITATION 
PROGRAM:  GENERAL 

PART  7b— NATIOf4AL  VOLUNTARY 
LABORATORY  ACCREDITATION 
PROGRAM:  FEDERAL  ^  GOVERN- 
MENT 

Optional  Procedures;  Final  Rule 

AGENCY:  Assistant  Secretary  of  Com- 
merce for  Science  and  Technology. 

ACTION:  Pinal  rule:  announcing  op- 
tional procedures  for  u.se  bj  Federal 
agencies  in  utilizing  the  National  Vol- 
untary Laboratory  Accreditation  Pro- 
gram. 


SUMMARY:  Procedures  for  accredit- 
ing laboratories  under  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  were  established  on 
February  25.  1976  (15  CFR  Part  7;  41 
FR  8163-8168).  On  October  25.  1978 
(43  FR  49812-49818).  the  Department 
of  Commerce  (hereafter  referred  to  a.s 
Department)  proposed  to  redesignate 
the  existing  NVLAP  procedures  as  15 
CFR  Part  7a  and  to  add  optional  pro- 
cedures 15  CFR  Part  7b  which  would 
allow  Federal  agencies  to  ase  the  pro- 
gram without  relinquishing  their  au- 
thority to  decide  if  accreditation  pro- 
grams are  needed.  The  optional  ftroce- 
dures  would  al.so  allow  the  agencies  lo 
suggest  criteria  for  evaluating  lat)ora- 
tories.  The  primary  purpose  of  these 
optional  procedures  is  to  make  NVLAP 
available  for  use  by  Federal  agencies 
with  specific  regulatory  and  public 
service  responsibilities,  thereby  in- 
creasing the  potential  utilization  of 
the  program  and  tiie  be^fiti  which 
can  be  obtained  from  such  a  single, 
unified  laboratory  accreditation  pro- 
gram. Tliese  optional  procedures  are 
also  designed  to  reduce  the  time  neces- 
sary to  begin  operating  specific  ac- 
creditation programs. 

Twenty-four  comments  have  been 
received  on  the  proposed  optional  pro- 
cetjures.  The  issues  raised  in  these 
comments  and  the  conclusions  reached 
by  the  Department  are  described 
under  the  heading  Evaluation  of 
Comments"  in  the  Supplementary  In- 
formation section  of  this  notice.  The 
optional  procedures  promulgated  by 
this  notice  are  similar  to  the  proposal 
published  in  the  P^ederal  Register 
notice  of  October  25.  1978.  except 
that;  1.  Provision  has  been  made  to 
publish  in  the  Federal  Register  re- 
quests received  from  these  other  agen- 
cies along  with  the  names  and  address- 
es of  the  responsible  officials  in  those 
agencies;  2.  The  comment  period  for 
responding  to  the  proposed  criteria  for 
use  in  these  Federal  agtncy  programs 
has  also  been  extended  from  60  to  90 
days  to  facilitate  the  preparation  and 
submission  of  public  conmient:  3.  The 
proposed  provision  which  would  allow 
a  Federal  agency  to  request  a  Govem- 
imental  Laboratory  Accreditation  Cri- 
Iteria  Committee  has  been  eliminated. 
A  description  of  the  commenUs  re- 
cei'.ed  and  the  reasons  for  these 
changes  are  included  under  the  Sup- 
plementary Information  section  of 
this  notice. 

EFFECTIVE  DATES:  These  proce- 
dures become  effective  as  of  March  9. 
1979. 


FOR  ^*<URTHER 
-pONfACT: 


INFORMATION 


Dr.  Howard  I.  Forman.  Deputy  As- 
sistant Secretary  for  Product  Stand- 
ards, Room  3876.  U.S.  Department 
of  Commerce.  Washington.  D.C. 
20230.  202-377-3221.  , 


> 


SUPPLEMENTARY  INFORMAl  ION: 
On  October  25.  1978.  the  Department 
of  Commerce  proposed  to  establish  op- 
tional procedures'  for  use  by  Federal 
agencies  in  accrediting  laboratories 
under  NVLAP.  The  optional  Federal 
agency  programs  which  may  be  cov- 
ered by  these  prtKedures  are: 

1.  Regulatory  programs,  usually  re- 
lated to  public  health  and  .safety, 
where  mandatory  standards  and  test 
methods  are  established  by  rule  ba.sed 
on  specific  authorities  and  responsibil- 
ities assigned  to  a  Federal  agency  by 
statute;  and 

2.  Public    service    programs    where 
standards  and  test  methods  are  of  a 
voluntary  nature  and  for  which  a  Fed 
eral   agency   has   been   given   specific 
statutory  authority  and  respon.sibility. 

These  optional  procedures  for  Feder- 
al agency  program  needs  will  be  desig- 
nated as  Part  7b  of  Title  15  CFR.  The 
iexisling  NVLAP  procedures  formerly 
designated  as  15  CFR  Part  7.  will  now 
be  designated  Part  7a— National  Vol- 
untary Laboratory  Accreditation  Pro- 
gram: General. 

The  optional  Part  7b  procedures 
.  eliminate  the  requirement  for  the  Sec- 
retary of  Commerce  (hereinafter  re- 
ferred to  as  the  Secretary)  to  make  a 
finding  of  need  described  in  §§  7a.4  and 
7a.5  of  the  original  NVLAP  proce- 
dures. Under  these  optional  proce- 
dures, the  head  of  the  Federal  agency 
involved,  rather  than  the  Secretary  of 
Commerce,  determines  whether  a  need 
exists  to  accredit  testing  laboratories 
that  serve  a  .specfic  product  of  interest 

•  to  that  agency.  This  is  appropriate, 
and  in  the  case  of  certain  regulatory 
programs  necessary,  since  such  a  find- 
ing of  need  is  the  statutory  responsi-" 
bility  of  the  Federal  agency  with  the 
regulatory  or  service  program  authori- 
ty over  such  product  in  a  sp<K:ific  ap- 
plication. 

These  optional  Part  7b  procedures 
also  make  possible  the  elimination  of 
the  requirement  in  the  original  proce- 
dures that  the  Secretary  of  Commerce 
establish  a  criteria  comrhitt<^  to  devel- 
op and  recommend  generial  and  specif- 
ic criteria  for  accrediting  testing  labo- 
ratories. The  head  of  the  concerned 
Federal  agency  may  elect  to  submit 
recommended  general  and  specific  cri- 
teria directly  to  the  Secretary  for  con- 
sideration, or  may  choose  to  use  the 
relevant  provisions  of  NVLAP  (section 
7a.6)  by  requesting  the  Secretary  to 
establish   a   National   Laboratory   Ac- 

•  creditation  Criteria  Committee 
(NLACC)  to  develop  and  recommend 
such  criteria.  All  criteria  recommend- 
ed are  expected  to  be  compatible  with 
criteria  established  in  existing  NVLAP 
Part  7a  programs  or  are  to  include  a 
detailed  explanation  of  the  reasons  for 
deviating  from  those  criteria. 
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As  in  the  original  NVLAP  proce- 
dures, the  Secretaryjurtir  be  responsi- 
ble  for  the  propose'Sgeneral  and  spe- 
cific criteria  published  in  the  F'ederal 
Register  for  publ'c  comment.  Com- 
ments received  in  response  to  such 
Federal  Register  notice  will  be  ana- 
lyzed by  the  Secretary  of  Commerce  in 
cooperation  jvith  designated  repre- 
sentatives of  the  requesting  Federal 
agency.  The  final  criteria  will  be  pub- 
lished by  the  Secretary.  Accretfitations 
issued  under  these  procedures  will  be 
made  by  the  Secretary,  based  upon 
the  evaluation  of  applicant  laborato- 
ries by  the  National  Bureau  of  Stand- 
ards. 

Evaluation  or  Comments 

Twenty-four  comments  were  re- 
ceived in  response  to  the  proposed  op- 
tional prtKcdures.  The  comments  have 
been  carefully  considered  and  evaluat- 
ed, and  a  n^port  has  been  prepared  en- 
titled, "Summary  and  Analysis  Report 
of  Public  Comments  Received  in  Re- 
sponse to  Proposed  Optional  Labora- 
tory Accreditation  Procedures  De- 
signed for  Federal  Agency  Needs." 
This  report  and  a  copy  of  the  com- 
ments are  part  of  the  public  record 
and  arc  available  for  inspection  and 
copying  in  the  Department's  Central 
Reference  and  Records  Inspection  Fa- 
cilRy.  Room  5317,  Main  Commerce 
Building,  14th  Street  between  Con.sti- 
tution  Avenue  and  E  Street.  NW.. 
Washington,  DC.  20230. 

Eighteen  of  the  respondents  were 
from  Federal  agencies,  six  were  from 
private  organizations.  An  evaluation  of 
tiie  key  issued  raised  by  these  responds 
ents  is  contained  in  the  following  para- 
graphs. 

1.  Do  the  proposed  Part  7b  proce- 
dures fill  a  need?  Nine  of  the  respond- 
ents seemed  to  concur  in  the  need  for 
these  NVLAP  Part  7b  procedures. 
Eight  of  these  responses  were  from 
government  agencies.  In  this  regard 
the  comments  of  the  Federal  Trade 
Commission  (FTC)  seem  most  appro- 
priate, and  the  Department  agrees 
with  the  FTC  that  the-  benefits  of 
NVLAP  can  be  realized  only  if  it  is  im- 
plemented in  numerous  product  areas. 
These  optional  Part  7b  procedures 
were  designed  to  recognize  the  specific 
authority  and  responsibility  of  other 
Federal  agencies  while  attempting  to 
maintain  consistency  in  numerous 
product  areas  under  the  overall  um- 
brella of  NVLAP. 

A  trade  association  recognized  that 
NVLAP  Part  7b  procedures  might  be 
"extremely  helpful,"  particularly  to 
provide  manufacturers  with  an  alter- 
native to  an  indu-stry  associaton  pro- 
gram. However,  it  oppo.sed  a  manda- 
tory NVLAP  approach. 

Two  Federal  agencies  discouraged 
development  of  NVLAP  Part  7b  in 
product  areas  of  their  interest .  prlmar- 
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ily  because  these  agencies  already 
have  accreditation  programs  underway 
and  indicated  that  a  new  program 
would  not  be  effective  and  may  cause 
confusion.  Another  Federal  agency,  in 
its  comments,  suggested  that  these 
NVLAP  .procedures  would  not  be  ap- 
propriate for  the  same  reason  unless 
the  procedures  were  modified  consid- 
erably to  give  the  requesting  Federal  ' 
agency  much  more  authority  in  the 
accreditation  procedures. 

The  Department  is  attempting  to 
provide  a  service  for  the  public  and  for 
other  Federal  agencies  which  will 
assure  the  availability  of  accredited 
laboratories  in  product  areas  where 
such  accreditation  is  needed.  NVLAP 
is  a  voluntary  program  and  is  not  in- 
tended to  compete  directly  with  other 
ongoing  programs.  If  a  Federal  agency  • 
has  no  need  for  a  NVLAP  program, 
then  hone  will  be  requested  under 
these  opt^onal  procedures  and  none 
will  be  developed.  However,  if  a  Feder- 
al agency  does  wish  to  use  NVLAP.  the 
Department  will  develop  a  program 
only  on  the  basis  that  the  Department 
retain  its  authority  to  promulgate  the 
criteria,  conduct  the  inspection  and 
evaluation  of  applicant  laboratories, 
and  grant  the  accreditation.  Olher- 
wise,  the  benefits  of  the  program,  so 
succinctly  stated  in  the  FTC  respon.se. 
will  not  be  met  and  NVLAP  would  end 
up  as  a  loo.se  umbrella  of  federated  ac- 
creditation systems  with  (perhaps) 
similar  characteristics.  Nothing,  how- 
ever, precludes  other  Federal  agencies 
from  adapting  NVLAP-like  procedures  ' 
to  their  own  needs. 
_^^jjjaiQr_  nonprofit  testing  and  certi- 
fica^on  organlzatton- suggested  that 
the  existing  procedures  (Parr"7a^4 
revised  to  provide  for  a  higher  degree 
of  involvement  and  control  by  the 
Federal  agency  involved.  Such  was  the 
intent  of  optional  Part  7b,  and  its  lan- 
guage is  compatible  with  the  existing 
Part  7a  procedures  to  the  extent  pp^si- 
ble.  1 

In  summary,  ten  respondents 
seemed  to  favor  the  development  of 
Part  7b  and  four  opposed  such  devel- 
opment or  placed  such  severe  condi- 
tions on  the  procedures  as  effectively 
to  preclude  development  of  the  pro- 
gram as  envisaged  under  the  NVLAP 
concept. 

On  balance,  having  carefully  consid- 
ered and  weighed  the  varioils  views 
pro  and  con,  the  Department  believes 
that  the  optional  Part  7b  procedures 
should  be  published  in  final  form. . 

2.  Should  the  Department  of  Com- 
merce.be  required  to  find  that  there  is 
a  need  to  establish  a  laboratory  ac- 
creditntion  program  (LAP)  for  a  prod- 
uct whose  characteristics  are  regulated 
or  otherwise  controlled  by  another 
Federal  agency?  Two  respondents  rep- 
resenting private  interests  objected  to 
provisions  of  the  Part  7b  prcxredures 
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which  would  eliminate  the  requlre- 
•  ment  for  a  formal  finding  of  need  pro- 
cedure contained  in  the  original 
NVLAP  procedures  (Part  7a).  Elimina- 
tion of  that  finding  of  need  require- 
ment was  proposed  because  the  De- 
partment did  not  believe  that  another 
Federal  agency,  having  ^statutory  au- 
thority and  responsibility  in  relation 
to  specific  products,  would  be  able  to 
or  wish  to  permit  the  Department  of 
Commerce  to  find  that  a  need  for  an 
accreditation  program  did  or  did  not 
exist,  no  matter  what  procedures  were 
employed  to  make  such  a  finding.  If 
this  premise  is  i.correct.  then  many 
Federal  agencies  which  niiay  need  to 
a\ail  themselves  of  NVLAP  programs 
might  pass  up  opportunities  to  do  so. 
and  the  Department  believes  that  this 
would  seriously  limit  the  benefit  to 
the  public  which  the  NVLAP,.  pro- 
grams can  provide,  ^ost  Federal  agen- 
cies which  resQ^t^ed  appear  to  find 
the  optional  pror^Jures  more  accept- 
able than  the  proco^rfes  of  Part  7a. 
although  two  agencies  indicated  that 
the  requesting  Federal  agency  did  not 
have  enough  authority  over  the  ac- 
y'  creditation  procedures  under  the  new 
Part  7b. 

The  respondents  also  presumed  that 
a  Federal  agency  would  ask  the  De- 
partment to  establish  a  laboratory  ac- 
creditation program  (LAP)  without 
u.sing  that  agency's  own  procedures  to- 
determine  if  a  need  existed.  For  this 
reason  the  Department  has  added  to 
the  optional  procedures  a  requirement 
(section  7b.4(b)<5))  that  the  requesting 
Federal  agency  provide,  with  its  re- 
quest for  an  accreditation  program,  a 
de.'^cription  of  the  procedures  followed 
(if  any)  in  making  the  determination 
of  need,  and  a  statement  (section 
7b  4(c))  that  the  request  for  a  NVLAP 
procram  under  these  optional  proce- 
dures will  be  published  by  the  Depart- 
ment in  the  Federal  Register,  along 
with  the  name,  address  and  telephone 
number  of  the  Federal  agency  official 
making  the  request,  so  that  public  in- 
quiry as  to  the  need  for  such  a^o- 
grarn  could  be  addressed  directly  Ito 
the  at;ency  requesting  the  program. 

«-  J^*'  change  in  the  procedures  with 
rcsp.ct  to  the  finding  of  need  in  cer- 

-  tain  specific  cases  where  other  Federal 
agencies  have  been  assigned  authority 
and  responsibility  would  also  reduce 
the  time  required  to  implement  the 
program.  Although  this  was  not  the 
primary  purpose  in  eliminating  the 
finding  of  need  provision  of  the  origi- 
nal procedures,  it  Is  clearly  desirable  if. 
requestors  view  the  original  proce- 
dures as  too  time-consuming  to  imple- 
ment. 

3.  Should  a  National  Laboratory  Ao 
creditation  Criteria  Committee  be  re- 
quired for  all  programs  implemented 
under  NVLAP  procedures?  Three  re- 
spondents representing  privkte  inter- 
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ests  objected  to  the  possibility  of 
eliminating  the  establishment  of  a  Na- 
tional Laboratory  Accreditation  Crite- 
ria Committee  and  the  involvement  of 
the  private  sector  in  establishing  ac- 
creditation criterii^.  In  this  regard,  the 
actual  role  of  the  Criteria  Committee 
may  not  be  clear.  General  and  specific 
criteria  to  be  used  in  the  program  are 
developed  and  recommended  to  the 
Secretary  by  this  Committee.  Howev- 
er, the  Use  of  these  criteria  in  evaluat- 
ing a  laboratory's  capahility  to  per- 
form any  one  test  method  Is  part  of 
the  NVLAP  operating  process  and  will 
vary  d^P^nding  upon  the  test  method. 
For  instance,  precision  and  accuracy 
values  to  be  achieved  in  using  a  test 
method  are  not  part  of  the  criteria.  In- 
dustry knowledge,  experience  and 
other  expertise  in  thejdeslgn  or  appli- 
cation of  products  is  absolutely  essen- 
tial In  using  the  criteria  to  evaluate 
the  laboratory's  capability'  to  perform 
a  test  method  in  any  given  situation. 
Ut  is  true  that  in  the  past  the  Criteria 
Committee  iyas  sen'ed  as  an  informal 
.source  of  information  relative  to  preci- 
sion and  accuracy  data  and  other  ap- 
plication factors.  However,  this  Com- 
mittee was  not  the  only  source  since 
considerable  expertise  resided  In  the 
National  Bureau  of  Standards,  in  com- 
mittees which  developed  the  test 
methods,  and  In  many  elements  of  in- 
dustry whiA  voUmteered  pertinent  In- 
formation and  study  results.  The  De- 
partment dots  not  believe  that  allow- 
ing a  Federal  agepcy  to  recommend 
criteria  without  the  use  of  a  Criteria 
Committee  will  seriously  affect  the 
quality  or  quantity  of  data  so  neces- 
sary if  these  accreditation  programs 
are  appropriately  im.plemented. 

Two  of  the  respondents  object  to 
provisions  in  the  proposal  which 
would  provide  for  the  establishment  of 
a  Governmental  Laboratory  Accredita- 
tion Criteria  Committee  (GLACC). 
The  Department  agrees  that  such  pro- 
vision is  not  necessary  to  fulfill  the 
intent  of  these  optional  procedures.  If 
the  Federal  agency  does  not  recom- 
mend criteria,  then  a  National  Labora- 
tory Arcre(Jltation  Criteria  Committee 
will  be  formed  to  recommend  such  cri- 
teria. All  provisions  relative  to  the  es- 
tablishment of  a  GLACC  in  7b.6(a)(l) 
have  been  deleted  in  these  final  proce- 
dures. 

With  regard  to  the  nature  of  the  cri- 
teria, it  Is  anticipated  that  they  will  be 
very  similar  from  one  product  to  the 
next.  The  general  criteria,  requiring 
general  information  about  a  labora- 
tory and  the  information  supplied  by 
the  laboratory,  will  remain  essentially 
identical  from  one  LAP  to  the  next. 
The  specific  criteria,  requiring  de- 
tailed Information  about  a  laborato- 
ry's capability  to  perform  specific 
tests,  .will  also  be  essentially  identical 
for  all  test  methods  from  one  LAP  to 


the  next.  However,  the  infoi'mation 
supplied  by  the  laboratory  will  be  dif- 
ferent for  each  test  method  for  which 
accreditation  is  sought,  since  each  test 
method  specifies  particular  facilities, 
equipment,  and  procedures.  It  is  the 
Department's  intent  to  strive  for  such 
similarity  in  the  criteria  so  that  test- 
ing laboratories^  being  accredited 
under  a  number  of  different  NVLAP 
product  categories  will  not  have  to 
supply  similar  data  in  different  for- 
mats, but  rather  only  additional  data 
as  needed  to  evaluate  n«w  test  meth- 
ods being  add^d  to  their  accreditation 
status/-tl  Is  Tor  this  reason,  and  be- 
cause '  the  Department  is  concerned 
that  any  criteria  used  be  sufficient 
and  Implementable.  that  the  proce- 
dures call  for  the  Secretary  to  publish 
the  proposed  criteria.  Recommenda- 
tions, whether  from  a  criteria  commit- 
tee or  from  a  Federal  agency,  will  be 
accepted  Insofar  as  they  are  compati- 
ble with  existing  procedufes,  are  im- 
plementable, and  are  reasonably  suffi- 
cient. Sound  analysis  and  persuasive 
logic  will  be  needed  before  a  major 
change  In  the  criteria  from  those  al- 
ready published  In  one  product  catego- 
ry are  accepted  for  publication  as  the 
proposed  criteria  for  a  new  product 
area.  Such  changes  are  conceivable  l>e- 
cause  of  the  differences  in  the  indus- 
try structure  in  different  product 
areas,  but  are'  likely  to  be  few  in 
number.  For  these  reasoas.  the  alter- 
natives given  in  the  optional  Part  7b 
procedures  are  believed  to  be  appropri- 
ate. 

In  addition,  the  Department  agrees 
that,  because  fhe  public  will  have  few 
opportunities  to  become  involved  in  a 
LAP  as  it  develops,  more  time  should 
be  given  to  review  and  comment  on 
the  proposed  criteria  after  they  are 
published  In  the  Federal  Register. 
Section  7b.8(a)  has  been  revised  to 
allow  90  days  for  submittal  of  com- 
ments. 

4.  A  number  of  respondents  individ- 
ually questione  a  varictv  of  aspects 
about  the  program.  One  respondent 
questioned  whether  or  not  a  labora- 
tory had  to  perform  all  the  test  meth- 
ods in  the  program  in  order  to  l)e  ac- 
credited. The  proposed  optional  Part 
7b  procedures  do  not  explicitly  address 
tills  question.  However,  there  Ls  a  pre- 
cedent which  may  be  relied  upon  in 
dealing  with  this  issue.  In  the  program 
as  currently  being  implemented  for  ac- 
crediting lal)oratories  which  test  ther- 
mal insulation  materials  under  Part  7a 
procedures,  laboratories  may  apply  for 
accreditation  under  only  one  or  for 
any  numl)er  of  the  tests  covered  in  the 
program.  A  laboratory 'need  not  estab- 
lish its  competence  to  perform  all  the 
tests  in  a  LAP  in  order  to  be  accredit- 
ed. This  Is  expected  to  be  true  using 
Part  7b  procedures. 


/ 


Another  respondent  suggesting  that 
the  period  of  accreditation  should  be 
not  less  than  three  years,  asked  for 
clarification  on  how  the  accreditation 
of  laboratories  will  be  announced,  and 
suggested  that  existing  accreditation 
programs  should  be  a  basis  for  accredi- 
tatlonywhere  they  exist.  It  is  contem- 
plated Xhat  the  periods  of  certain  as- 
pects j^^  evaluation  of  the  laboratories 
will  (Vary   depending   on   the   product 
but  I  hat  a   formal  stafement   of  ac- 
creditation will  be  issued  every  year. 
For  products  where  the  state-of-the- 
art  is  relatively  stable,  e.g..  concrete, 
longer  periods  of  time  between  certain 
aspects  of  evaluation,  such  as  on-site 
examinations,    perhaps    up    to    three 
years,  may  be  appropriate.  For  prod- 
ucts   undergoing    significant    change, 
e.g..  thermal  insulation,  shorter  peri- 
ods of  time  may  be  appropriate.- The 
choice  of  the  period  for  each  aspect  of 
evaluation  Is  a  program  operations  de-. 
cision.  not  part  of  the  criteria.  The  an- 
nouncement of  a  laboratory's  accredi- 
tation status   is  described  in   .section 
7b.  17(c);  a  monthly  Federal  Register 
announcement  of  actions  taken  will  be 
published.  Because  of  the  need  to  have 
compatible  criteria  for  the  different 
prcxJuct  areas  served  by  NVLAP.  it  is 
not  likely  that  NVLAP  will  recognize 
other  existing  accreditation  programs 
for  accreditation  m>der  NVLAP.  How- 
ever, it  is  also  not  Jikeljr  that  NVLAP 
will  be  Implemented  In  product  areas 
where  such  accreditation  programs  al- 
ready exist  unless  a  need  for  such  can 
be  demonstrated.    ' 

One  Federal  agency  responded  that 
In-house  laboratory  capabilities  must 
be  maintained  l)ecause  of  legal 'con- 
straints ^nd  because  a  regulatory  cir- 
cumstance where  an  outside  labora- 
tory could  be  used  for  product  testing 
purposes  could  not  be  envisioned.  The 
decision  whether  or  not  to  make  use  of 
the  provisions  of  NVLAP  In  regulated 
product  areas  is  clearly  the  responsi- 
bility of  the  Federal  regulatory 
agency.  Since  Part  7b  is  entirely  op- 
tional for  use  at  the  discretion  of  re- 
questing Federal  agencies,  the  prerog- 
atives of  such  agencies  will  not  be  af- 
fected.       \ 

Another  Federal  agency  suggested 
that  the  Department  should  plan  to 
request  its  own  agency  funding  for  all 
product  areas  covered  by  NVLAP  since 
the  final  benefits  of  NVLAP  would  be 
a  national  laboratory  family  leading  to 
a  more  dependable  national  system 
and  better  *ntemational  recognition  of 
accredited  United  SUtes'  laboratories; 
But  NVLAP  was  designed  ,as  a  §erv-lce 
,  program  for  indu.stry  and  ultimately 
consumers  In  areas  where  there  ap- 
peared to  l>e  significant  needs.  The 
program  is  intended  lo  be'  financially 
self-sustaining  after  an  initial  period 
of  development.  Funding  by  the  De- 
-  partmentr-ewft-for  that  initial  period 
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of  development,  is  limited.  Only  prod- 
uct areas  with  the  highest  priority  can 
be  included  under  current  funding 
levels.  The  provision  allowing  other 
agencies  to  provide  funding  gives  a  re- 
questing Federal  agency  an  oportunity 
to  have  a  program  initiated  in  a  Jirod- 
uct  su-ea  of  great  interest  to  it  but 
which  may  not  l)e  of  as  great  a  prior- 
ity to  the  Department  as  are  other 
product  areas  awaiting  action  in  the 
program. 

Another  respondent  suggested  that, 
in  eliminating  the  provisions  for  find- 
ing a  need  and  assembling  a  Criteria 
Committee   to   recommend   accredita- 
tion criteria,  and  in  offering  the  pro- 
gram to  Federal  regulatory  agencies 
thereby  establishing  accreditation  pro- 
grams by  nile,  it  would  be  euphemistic 
to  refer  to  such  programs  as  volun- 
tary. Many  alternatives  were  consid- 
ered before  it  was  decided  to  use  Na- 
tional Voluntary  Laboratory  Accredi- 
tation Program  (NVLAP)  in  the  title 
of  these  optional  procedures.  It  is  true 
that  thej  nature  of  voluntary  participa- 
tion may  change  if  the  program   is 
used  by  Federal  agencies,  particularly 
regulatory  agentfles.  However,  since  ac- 
creditation  would   be   granted   under 
procedures   compatible   with   existing 
NVLAP  procedures,  the  Department 
decided  that  in  this  case  NVLAP  really 
identified  the  method  for  accredita- 
tion, and  use  of  another  acronym  or 
name  may  cause  confusion  by  denying 
that  close  relationship.  Moreover,  even 
though  Federal  agencies  may,  on  their 
own  authority,  decide  to  establish  an 
accreditation    program    under    which 
products  subject  to  their  regulatory 
control  must  be  tested  by  accredited 
laboratories,  the  laboratories  can  elect 
to  participate  or  not  as  they  see  fit.  An 
election  not  to  participate,  although 
reducing  the  opportunit^r  to  serve  cer- 
tain market  areas,  is  nevertheless  a 
.  voluntary  act. 

An  expanded  definition  of  the  word 
•product"  and  a  request  to  ir>clude  test 
development  activities  where  no  man- 
datory test  method  existed  were  sug- 
gested by  another  respondent.  The 
definition  proposed  appeared  to  limit 
severely  the  definition  of  prod>JCt,  not 
expand  it.  Defining  test  methods  is 
really  the  work  of  a  standards  makirtg 
body  and  is  an  activity  which  the  De- 
partment will  jiot  enter  into  through 
this  program.  The  purpose  of  NVLAP 
is  to  evaluate  the  capability  of  appli- 
cant testing  laboratories  to  use  exist- 
ing testing  methods,  not  to  develop 
them.  f 

A  Federal  agency  suggested  that  all 
Federal  construction  agencies  should 
participate  in  establishing  uniform  ac- 
creditation procedures  for  laboratories 
testing  construction  materials  and 
that  the  procedures  should  delineate 
the  areas  in  which  a  laboratory  has 
demonstrated  tesftng  competence.  The 
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proposed  optional  procedures  do  nol 
provide  for  separate  laboratory  ac 
creditation  procedures  for  each  agen 
but  they  do  allow  an  agency  to  request 
a  program  expressly  for  its  needs.  Be- 
cause of  the  Department's  control  of 
the  criteria,  uniform  accreditation  pro- 
cedures are  expected.  The  test  meth- 
ods for  which  a  laboratory  has  demon- 
strated competence  will  be  delineated, 
and  that  information  will  be  an-- 
nounced  in  the  Federal  Register  in 
the  month  the  decision  is  made  and 
will  be  contained  in  quarterly  reports 
available  to  all  Interested  parties. 

In  addition  to  the  above  areas  of  in- 
terest and  concern.  sl»  respondents 
simply  acknowledged  the  procedures 
and  expressed  no  objection  to  them. 

Regulatory '     Analysis.       President 
Carter's  Executive  Order  12044.  "Im- 
proving   ■  Government     Regulations," 
directs  that  a  regulatory  analysis  be 
prepared  for  each  significant  regula- 
tion   determined    to    have    potential 
major  economic  consequences  for  the 
general  economy,  for  individual  indus- 
tries, geographic  regions,  levels  of  gov- 
ernment, or  specific  elements  of,  the 
population.  While  these  proposed  reg 
ulations  are  not  subject  to  the  Execu- 
tive Order,  we  have  determined  that 
they  would  not.  in  and  of  themselves, 
have    such    major    economic    conse- 
quences. It  is  only  in  the  Implementa- 
tion of  these  regulations  by  the  devel- 
opment of  a  laboratory  accreditation 
program  for  a  given  product  that  eco- 
nomic consequences  could  be  deter- 
mined. In  the  Part  7a  procedures,  such 
determination  may  be  included  as  part 
of  the  final  finding  of  need  made  by 
the  Secretary  as  published  in  the  Fed- 
eral   Register.    However,    for    tbeise 
Part  7b  procedures,  any  determination 
of    potential   major   economic   conse- 
quences would  be  the  responsibility  of 
the  requesting  agency. 
^  Promulgation  of  15  CFJt  Part  7b  Pro- 
cedures. The  Departmajt  is  satisfied 
that,   based   on   public  comments   re- 
ceived in  response  to  the  proposed  15 
CFR  Part  7b  procedures,  the.se  proce- 
dures should  be  adopted  to  faciliute 
the  use  of  a  corLsistent  approach  to 
laboratory  accredlUtion  in  a  variety  of 
product  areas  of  interest  to  other  Fed- 
eral agencies. 

I.s.sued:  February  28.  1979. 

ft. 

Jordan  J.  Baruch. 
Assistant  Secretary  for 
Science  and  Technology. 

15  CFR  Part  7a— National  Voluntary 
Laboratory  Accreditation  Progranv 
General.  Part  7  CFR  Title  15  entitled 
■Procedures  for  a  National  Voluntary 
Laboratory  Accreditation  Program"  as 
published  in  the  Federal  Register. 
Volume  41.  Number  38,  Wednesday. 
February  25.  1976  (pages  8163-8168)  is 
hereby  redesignated  Title  15  CFR  Part 
7a— National     Voluntary     Laboratory 
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Accreditation  I*rogram;  GentTal.  E^ch 
section  thereunder  shall  be  denomi- 
nated as  7a  follojured  by  the  appropri- 
ate section  number. 

15  CFR  Part  7b  Nalionci  Voluntary 
Laboratory  Accreditation  Program: 
Federal  GovemmeTit.  Part  Tb  is  added 
to  Title  15  CFR  to  read  as  follo-As: 


7b.  1 
7b.2 
7b3 
7b  4 


Purpose. 

Description  andleoa!  of  program. 

Definitions.         ; 

Request  to  »~ilahlL=b  a  laboratory  act- 

erf  dilation  protrram  (I  j\P).  ■■ 

7b.5    F-stsbllshir-Tit  of  ■  riteria  v.-ith  wbi<<h 

to  arcrcclit  labo.-nlorics. 
7b.6    E-siafcllshment  and  fur.clior.<  of  a  Na-i 

tionar  Latxiratory  Act;rc4^'a''on  Criteria 

CommitU-e.  i 

7>»  7    Dt-velopmert  a^id  recomni'ii-Jalion  of 

criteria  for'i.crfditin.i  tpst;.".g  laboralo- 

ric."-..      ' 
7b. 8    Publication  orprofHiofd  cr-Tia. 
7b.9    Coiirdination  ».itb  FrJtr?.!  a»-etici';s. 
7b.  10    E.>tal)lishtr.p:.t  i>f  ?-i';  :<r..'  r'arBM.' 
7b  II     PurtictpatiJii  o(;  !■  .ra»ori*s. 

7b  \i    Rt'fercntc  to  r»c~r'  'as. 

■  7b  13     Ufiocation  o''  rem.    .  -.i.  -';:  of  accredi- 
ts'loii  of  a  t<-«'ir,^  !af..  r:i'.L<r-y 
7b  14    Cassation  of  accriHiitatiotii.  ' 

7>).15    Refund  of  fri-s  ;-.iiJ  c'l.-j-pf-i 
7b  16    A.Ta'ndmffi'  qr'r-.M-lsion  of  cnttnn. 
7^.17    U.-iiT  infomurion  ar:'J  r«' ports. 
7b  18    Kiipporl  furiJlion 

Authority:  S*^-.  2.  31  Sih'  14-ta.  a.^ 
;i:mndi-d.  ~ix-.  I.  STSMt.  371  H  L'ii.C  272) 
Ri  orKa:\ization  Plan  No   3  of  1^45.  P.irt  VI 

?  ri».l     Purpose. 

The  purpose  of  tltis  Rnrt  u  to  cstab- 
li.h  procedures  for  the  opfrAtion  of  a 
National  Voluntary  Laboratory  |  Ac- 
er* Citation  Progr..ni  'N\'L.\P;  servin;: 
-f':'urral  agencies  which  ha;e  spceUic 
regulatory  or  public  service  proiiratnf 

-^  7b.2     IV-icription  and  )C'>al  of  program. 

(a)  This  program  extend.s  the  provi- 
sions of  the  National  Voluntary  LiibO- 
ratory  Accreditation  Program 
iNVLAP)  (Title  15  CFR  Part  "at  to  e\- 
iitninr  the  professional  and  t<  chnital 
competence  of  testing  laboratories 
tiiat  serve  government  regulatory  and 
public  interest  needs.  Testing  labora- 
toriCsS  that  meet  the  qualificaiions  ci- 
tabii.sru'd  pursuant  to  the  prociduies 
set  out  below  will  be  accredited  by  the 
Department  of  Confnieree.  This  pro- 
gram will  also  require  accredited  labo- 
ratories to  maintain  their  qualification 
-talus  through  periodic  check.s  ^nd  ex- 
aminations. In  conjunction  with  tlie 
NVLAP  Part  7a  program,  this  prc^^ram 
lAill  seek,  through  coordination  and 
consultation,  to  maximize  benefits  de- 
rived from  other  testing  laboratory  ex- 
amination and  accreditation  activities.' 
In  this  way.  it  is  lntende4  that  the 
program  will  avoid  duplication  of 
other  testing  laboratory  examination 
or  accreditation  programs  conducted 
by  the  public  and  pAvate  sectors.- 

(b)  The  intetfdtd  goal  of  this  pro- 
K nun  is  to  serve,  on  a  timely  basi.s.  the 
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needs  of  Federal  agencies  by  accredit- 
ing testing  laboratories.  Achievement 
of  this  goal  would  be  attained  by  pro- 
viding a  uniformly  acceptable  base  of 
clearly  defined  criteria  for  profession- 
al and  technical  competence  in  testing 
laboratories  and  by  establishing  a 
background  of  experience  necessary  to 
the  orderly  evolution  of  a  uniform  lab- 
oratory accreditation  system  designed 
to  sen'e  national  needs  as  th^y 
develop.  ^ 

§  7h..1     DvrinitMins. 

(a)  The  term  "Secretary"  means  the 
Secretary  of  Commerce  or  the  Secre- 
tary's designee. 

(b)  The  terra  "Product"  includes  the 
plural  thereof  and  mtans  a  typo  or  a  • 
category  of  manufactured  goods,  con- 
structions. Installations,  and  natural 
and  prpces-sed  materials  or  those  a.s.so- 
ciated  services  whose  characterization, 
cla.ssificatioo.  or  functional  perform- 
ance detcrmixiu.tion  is  specified  by 
standards 

(c)  The  lA-rm  "Criteria  Committee" 
mearv.  a  National  laboratory  Accredi- 
tation Criteria  Committee  appointed 
by  the  Secretary  under  the.se  proce- 
dures (i.e..  Parts  7a  or  7b).    '       ' 

(d)  The  term  "person"  rtioans  associ- 
ation.", compatiie.s,  corporations,  edu- 
cational institutions,  firms,  govera- 
menl  agenci'^s  at  the  Federal,  State, 
and  local  level,  partnerships,  and  soci- 

v,etie5.  as  well  as  divisions  thereof,  and 
individu.ils. 

fe)  The  terra  testing  laboratory" 
mearis  any  person"  as  defined  above 
whose  funttioas  include  le.sting,  ana- 
lyzip.j;  or  in.sptcting  "products,"  a3  de- 
fined aBtivc,  and/or  evaluating  the  de- 
signs or  sp«'cificatiorxs  of  such  ''prod- 
ucts" according  to  the  requirements  of 
applicable  standards. 

(f)  The  term  general  criteria" 
means  those  characteristics  of  a  test- 
insj  laboratory  commonly  found  in, 
itnd  t'f  nerally  expected  of.  such  a  labo 
ratory  s»>n,'irig  the  product  under  con- 
sideration. See  in  this  connection 
§7b.7(a).  ' 

(g)  The  term  "specific  criteria" 
mtans  those  detailed  requirements 
doomed  essential  to  assuring  an  ac- 
ceptable examination  and  evaluation 
of  tlie  test  I'  g  function  performed  by  a 
testing  laboratory  in  performing  spe- 
cific tests  reihted  to  identified  stand- 
ards for  the  product  under  considera- 
tion. See  in  this  connection  §  7b.7(a). 

$  7b.4     RtFqiKfst    to    estiiblvsh    a    laboratorv 
(accreditation  program  (LAP). 

(a)  Any  Federal  agency  responsible 
for  regulatory  or  public  service  pro- 
grams established  pursuant  to  statute 
which  has  determined  there  is  a  need 
to  accredit  testing  laboratories  within 
the  context  of  Its  programs  may  re- 
quest the  Secretary  to  establish  a  Lab- 


oratory Accreditation  Program  (LAP) 
based  on  these  Part  7b  procedures. 

(b)  Such  a  request  shall  be  in  writing 
and  will  include  the  following: 

(1)  Identification  of  the  product: 

(2)  Text  of  applicable  rules  or  prod- 
uct standards: 

(3)  Text  of  test  methods,  if  not  in- 
cluded in  the  applicable  rule  or  stand- 
ard identified  in  paragraph  (b)(2)  of 
this  section; 

(4)  A  .statement  of  the  need  identi- 
fied urrder  paragraph  (a)  of  this  sec- 
tion, for  accrediting  testing  laborato 
ries  that  serve  the  product  identified 
in  paragraph  (b)(1)  of  this  section,  a 
description  of  tlie  procedures  followed 
(if  any)  in  making  the  determination, 
and  a  citation  of  the  specific  authority 
relied  upon  in  making  the  determina- 
tion of  neod: 

(5)  Recommended  general  and  spe- 
cific criteria  compatible  with  similar 
criteria  e.stablished  under  either 
NVL.\P  Part  7a  procedure-s.  or  these 
Part  7b  procedures  to  be  used  in  ac- 
creditation of  lest  laboratories,  or  a  re- 
quest for  the  establishment  of  a  Na- 
tional Laboratory  Accreditation  Crite- 
ria Committe^to  develop  and  recom- 

;  ria  to  the  Secretary; 
It  regarding  the  degree 
•ncy  is  willing  to  sup- 
iry  d<  velopmental  as*- 
im  with  funding  and 


mend  such  cri 

(6)  A  statem 
to  which  the  a 
port  any  necess 
pects  of  the  pro 
personnel;  and '. 

(7)  A  dc-.'^ignat: 
resentafives  of  t 


n  of  one  or  more  rep- 
e  agency  with  whom 
the  Secretary  may  consult  in  adminis- 
tering the  requested  LAP. 

(c)  Such  request  when  received  will. 
be  published  by  the  Dcpartiicnt  in 
the  Ffderal  Rfcisttjr  giving  the  name, 
addrr  Si?,  and  telephone  number  of  the 
respon.sible  Official  of  the  requesting 
Fede.-al  agency  who  may  l>e  contacted 
with  resp<-ct  to  the  need  for  such  pro- 
gram. Comments  as  to  the  need  shall 
be  made  directly  to  the  requesting 
agency  '.vith  a  copy  to  the  Department 
of  Commerce  for  information. 

(d)  If,  on  the  ba.sis  of  the  informa«( 
lion  pro-. ided  or  Ijecause  of  the  lack  of 
funding  and  personnel  frofn  the  re- 
questing agency,  the  Secretary  is 
unable  to  justify  the  establishment  of 
a  NVI.,.\P  under  these  Part  7b  proce- 
dures, the  Secretary  will  decline  to  act 
further  on  the  request.  The  Secretary 
shall  in  that  event  notify  the  request- 
ing agency  in  writing  within  ten  (10) 
Aorking  days  after  making  a  decision 
atid  ihall  state  the  rea.sons  for  so  de- 
clinii  /._ 

5  "b..'>     Kitablishmt- nt      of      criteria      with 
which  to  accredit  laboratories.        , ' 

(a)  Laboratories  will  be  accredited 
on  the  basis  of  their  conformance  to 
general  and  specific  accreditation  cri- 
teria issued  by  the  Secretary  under 
these  procedures.  The  general  criteria 
will  deal   with   those  qualities  which 


make  for  an  effective  testing  labora- 
tory. The  specific  criteria  will  be  based 
on  the  requirements  of  the  relevant 
rules,  standards,  and  test  methods  for 
which  accreditation  is  sought. 

(b)  Laboratory  accreditation  criteria 
may  be  reconamended  to  the  Secretary 
by  the  requesting  Federal  agency  or 
may  be  developed  by  a  National  Labo- 
ratory Accreditation  Criteria  Commit- 
tee described  in  the  NV«AP  proce- 
dures (newly  redesignated  Va-6)-  The 
choice  of  which  approach  lb  use  will 
lie  with  the  Federal  agency  requesting 
the  program. 

(c)  The  Secretary  will  decide,  after 
consultation  with  the  requesting  Fed- 
eral agency,  on  the  precise  language  of 
the  proposed  general  and  specific  cri- 
teria to  be  published  by  the  Secretary 
in  the  Federal  Register.  In  making 
the  decision,  the  Secretary  will  consid- 
er. 

(1)  The  needs  and  scope  of  the  pro- 
gram of  the  requesting  agency; 

(2)  Compatibility  with  other  criteria 
already  established  and  being  used  in 
other  LAI*s;  and 

(3)  The  nature  and  content  of  other 
relevant  public  and  private  sector  lab- 
oratory accreditation  programs. 

§  7b.6  Establishment  and  functions  of  a 
national  laboratory  accreditation  crite- 
ria committee. 

(a)  In  those  instances  where  a  Feder- 
al agency  declines  to  recommend  labo- 
ratory accreditation  criteria,  the  Sec- 
retary will  establish  a  National  Labo- 
ratory Accreditation  Criteria  Commit- 

"  tee  in  order  to  devel(>p  and  recom- 
mend general  and  specijic  criteria  for 
accrediting  laboratorits  serving  the 
product  specified. 

(b)  Membership  in  each  National 
Laboratory  Accreditation  Criteria 
Committee  thus  establi-shed  shall  con- 
sist of  a  combination  of  Federal,  State, 
and  local  government  personnel  and 
qualified  representatives  chose  from 
among  producers,  users,  consumers, 
testing  laboratories,  academia.  and 
general  interest  groups,  in  accordance 
with  the  relevant  provisions  of  the 
NVLAP  procedures  ^  (redesignated 
§  7a.6  of  Part  7  CFR  Title  15). 

§7b.7     Development    and   recommendation 
of  criteria  for  accrediting  testing  labo- 
ratorieM. 
(a)  In  developing  the  criteria,  the 
Secretary,  and  either  the  requesting 
'    Federal  agency  (in  those  cases  where 
it  has  elected  to  recommend  general 
and   specific   criteria   to   the   Depart- 
ment) or  the  Criteria  Committee,  shall 
consider  factors  such  as: 

(1)  For  general  criteria  pertaining  to 
testing  laboratories: 

(i)  Organization: 

(U)  Staff; 

(Ui)  Physical  plant; 

<iv)  Operational  processes; 
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(v)  Control  procedures; 
(vl)  Quality  assurance;  and 
(vii)    Professional    and    ethical    business 
practices,  as  appropriate. 

(2)  For  specific  criteria  pertaining  to 
testing  laboratories: 

(i)  Personnel  and  equipment  qualifications 
required  of  the  testing  laboratory  function; 

(ii)  RequiremeDts  applicable  to  proficien- 
cy sample  programs; 

(lil)  Application  requirements; 

(iv)  Initial  and  periodic  examination  and 
audit  procedures;  and 

(V)  Professional  and  technical  qualifica- 
tions of  personnel  who  examine  testing  lab- 
oratories. 

(b)  The  general  and  specific  criteria 
developed  under  this  section  for  ac- 
crediting testing  laboratories  will  be 
based  upon  criteria  found  in  existing 
rules  or  standards  where  such  existing 
criteria  are  deemed  appropriate. 
Where  appropriate  existing  criteria 
cannot  be  found,  the  requesting  Feder- 
al agency,  in  those  cases  where  it  has 
elected  to  recommend  general  and  spe- 
cific criteria  to  the  Secretary,  or  the 
Criteria  Committee,  will,  at  the  re- 
quest of  the  Secretary,  undertake  to. 
develop  and  recommend  Such  appro- 
priate general  and  specific  criteria  as 
may  be  needed. 

(c)  The  criteria  shall  contain  instruc- 
tions for  making  application  for  ac- 
creditation by  testing  laboratories 
serving  the  product  involved  and  shall 
require  that  each  testing  laboratory 
that  desires  to  participate  in  this  pro- 
gram must  agree  to  conditions  that  in- 
clude but  are  not  limited  to  the  follow- 
ing: 

(1)  Be  examined  and  audited  initial- 
ly and  on  a  continuing  t>asis: 

(2)  Pay  accreditation  fees  and 
charges;  and 

(3)  Avoid  reference  by  itself  and 
forbid  others  utilizing  the  services  of 
an  accredited  testing  laboratory  from 
referencing  its  accredited  status  under 
NVLAP  in  consimier  media  and  in 
product  advertising  or  on  product 
labels,  containers  and  packaging  or 
the  contents  therein  or  in  any  other 
way  which  might  convey  the  concept 
of  product  certification  by  the  Depart- 
ment of  Commerce. 

(d)  The  criteria  shall  contain  a  state- 
ment that  compliance  by  testing  labo- 
ratories with  the  general  and  specific 
criteria  and  other  conditions  estab- 
lished by  the  Secretary,  and  which 
laboratories  are  accredited  by  the  Sec- 
retary under  these  procedures,  shall  in 
no  way  relieve  such  laboratories  from 
the  necessity  of  also  observing  and 
being  in  comphance  with  any  existing 
Federal,  State,  and  local  statutes,  or- 
dinances, and  regulations  that  may  be 
applicable  to  the  operation  of  such 
laboratories,  including  consumer  pro- 
tection and  antitrust  laws. 

(e)  In  carrying  out  the  activities  au- 
thorized by  this  section: 
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( 1)  No  action  wilj  be  taken  or  criteria 
developed  that  would  prohibit  the  ac- 
creditation under  this  program  of  a 
testing  laboratory  solely  on  the  basis 
of  that  laboratory's  association  or  non* 
association  with  manufacturing,  dis- 
tributing or  vending  organizations,  or 
because  the  testing  laboratory  is  a  for- 
eign firm: 

(2)  No  action  will  be  taken  under, 
this   program   to   develop   a   product 
standard,  a  test  method  standard,  or  a 
comparable  administrative  rule; 

(3)  No  action  will  be  taken  under 
this  program  to  modify  a  product 
standard,  a  test  method  standard,  or  a 
comparable  administrative  rule  where 
such  a  standard  or  rule  is  in  existence: 
and 

(4)' The  Secretary,  under  this. pro- 
gram, will  not  ask  for  or  accept  confi- 
dential business  data,  trade  secrets,  or 
other  proprietary  information. 

§  7b.8    Publication  of  proposed  crit«ria. 

(a)  Upon  its  development  of  the  gen- 
eral and  specific  criteria  for  accredit- 
ing testing  laboratories  under  §7b.7, 
the  requesting  Federal  agency  where 
it  has  elected  to  recommend  general 
and  specific  criteria  to  the  Secretary, 
or  the  Criteria  Committee  shall  for- 
ward its  recommendations  for  such  cri- 
teria to  the  Secretary  for  cor^idera- 
tion.  The  Secretary,  after  considera- 
tion of  such  reconunendations  (see 
§7b.5(c)),  will  publish  in  the  Federal 
Register  a  notice  giving  the  complete 
text  of  the  proposed  general  and  spe- 
cific «iteria,  and  inviting  any  Interest- 
ed persons  to-  submit  written  com- 
ments on  such  proposed  criteria 
within  ninety  (90)  days  after  such  pub- 
lication in  the  Federal  Register. 
unless  another  time  limit  is  provided 
by  the  Secretary. 

(b)  Interested  persons  wanting  to  ex- 
press their  views  in  an  informal  hear- 
ing shall  notify  the  Secretary  of  that 
desire  within  twenty  (20)  days  after 
such  proposed  criteria  are  published  in 
the  Federal  Register.  Upon  receipt  by 
the  Secretary  of  such  request.  Infor-^ 
mal  public  hearings  shall  be  held  so  as 
to  give  all  interested  persons  an  oppor- 
tunity for  the  oral  presentation  of 
data,  views,  or  arguments,  in  addition 
to  the  opportunity  to  make  written 
submissions.  If  deemed  appropriate  by 
the  Secretary,  such  hearings  will  be 
held  at  two  locations,  one  of  which 
shall  be  east  of  the  Mississippi  River 
and  the  other  west  thereof.  Notice  of 
such  hearings  shall  be  published  in 
the  Federal  Register  at  least  twenty 
(20)  days  in  advance  thereof.  A  tran- 
script will  be  kept  of  any  oral  presen- 
tation. 

(1)  All  written  and  oral  comments 
that  are  furnished  in  response  to  the 
invitation  made  by  this  noUce  wUl  be 
filed  in  the  Central  Reference  and 
Records    Inspection    Facility,    Room 
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5317,  Df-parfmenl  of  ComnuTcr  Build- 
iiiR.  14th  Strt-et  bctwctn  E  Street  and 
Consritiition  Avenue  NW..  Wasliing- 
ton.  n.C.  20230.  and  will  bo  available 
for  piiblie  inspection  and  copyinK  at 
that  location. 

(c)  T]hf. Secretary  upon  receipt  of  all 
ivritler)  and  oral  comment.*;  *'ill  a.sk 
the  r*que>ting  Fed^-ral  agfT.c.v.  In 
tho.s^  cases  where  it  has  recotnnuruied 
general  and  specific  criteria  to  the 
Seerelary.  or  the  Criferia  Cor.iiniltee. 
ti>  conduct  and  return  to  the  Secretary 
in  writing,  within  a  time  period  .-ipeci- 
fied  by  the  Secretary,  it.s  evaluation 
and  recommendations  with  reopt'lt  to 
such  comments.  After  con.sideriiit! 
such  evaUi'ition  and  rec.  mmendations. 
and  after  consultation  with  tb.^  re- ' 
tiuestrng  Federal  a^'cncy.  the  Score 
lary  will  prtblish  in  the  Fkoeiial  Recis- 
Tf  R  a  notice: 

<1>  Ar.nouncinp  the  final  p'^neral  and 
.specific  criteria  that  testing  laborato- 
ries mir>t  meet  in  order  to  be  acc^dit 
ed  and  the  dal.e  wlien  si«cli  final  crite- 
ria shall  go  into  effect  which  .-'lall  not 
be  l»s.s  than  thirty  <30)  days  after  the 
dale  of  publication  of  such  notice; 

<2)  Stating  that  the  proposed  Kener- 
ill  and  specific  criteria  will  be  furtluT 
developed  before  final  publication;  or 

(3)  Withdrawing  the  propo:;ed  Kcner- 
al  and  specific  criteria  from  further 
coti.videration. 

$  Tb.*»    Cuordinutiurr  «ith  KeiliTal  agencioN. 

A.S  a  means  of  a-ssuring  effective  and 
meaningful  cooperation,  input,  and 
participation  by  those  Federal  ajfen- 
cies  (other  than-  the  requesting 
agency)  that  have  an  interest  in  and 
may  be  impacted  by  the  laboratory  ac- 
creduation  program  carried  out  under 
these  procedures,  the  Secretary  shall 
uiKlertake  to  communicate  and  con- 
sult with  appropriate  officials  wit,hin 
those  agencies.  The  coordination  ef^ 
forts  will  include  opportunities  for 
representatives  designated  by  those 
agencies  to  serve  on  each  Criteria 
Committee  established  by  the  Secre- 
tary in  which  those  agencies  have  an 
interest. 

§  7b. |H     K>tablishfnent  of  ft-en  and  <-h»rKe^- 

'a)  The^fcrctary  in  conjunction 
with  the  use  of  the  Working  Capital 
Fund  of  the  National  Bureau  of 
Standards,  as  authorized  by  .section  12 
of  the  Act  of  March  3,  1901,  as  amend- 
ed (15  U.S.C.  278b),  or  any  similar  fi- 
nancial arrangement  for  this  program. 
slu-Ul  establish  fees  and  charges  for  ex- 
an<ining.  accrediting,  and  auditing 
lasting  laboratories.  The  fees  and 
'charges  established  by  the  Secretary, 
which  may  be  revised  when  the  Secre- 
tary deems  It  appropriate  to  do  so. 
shall  be  in  amounts  calculated  to 
enable  the  self-sufficiency  of  this  pro- 
»;ram.  A  separate  notice  will  be  pub- 
lished in  the  Federal  Register  simul 
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laneously  wttli  the  notice  of  proposed 
general  and  specific  criteria  referred 
to  in  ?7b.8'a).  Such  notice  will  set  out 
a  .schedule  of  estimated  fees  and 
charges  the  Secretary  proposes  to  es- 
tablish. The  notice  would  be  furnished 
for  information  and  guidance  purposes 
only  in  order  tiiat  the  public  may 
evaluate  the  proposed  criteria  in  light 
of  the  cxpecti  d  fees  to  be  charged. 

Ob)  At  .such  time  as  the  Secretary 
publishes  the  nolijCe  announcing  the 
final  general  and  Specific  criteria  re 
ferrcd  to  in  §  rb.g'cHD,  the  Secretary 
shall  also  simultaneously  publish  a 
.separate  notice  in  the  Federal  Regis- 
ter setting  forth  the  final  schedule  of 
fees  that  will  be  charged  testing  labo- 
ratories that  serve  a  spe<"ific  product. 
The  effective  date  of  such  final  .sched- 
ule of  fees  -shall  be  the  same  as  the 
date  on  which  the  final  general  and 
.specific  criteria  are  to  take  effect. 

(c)  Revisions,  if  any.  to  the  fees  and 
charges  established  by  the  Secretary 
ufider  paragraph  (b)  of  this  section 
shall  be  published  iii  subbequent  Fed- 
eral Register  notices  and  shall  take 
effect  not  le><5>  tlian  thirty  (30)  days 
after  the  date  of  publication  of  such 
notictn  Mention  of  such  revisions  shall 
also  bt*  publi-sluMJ  in  the  appropriate 
quarttfrly      report.s     referred      to      in 

§7b.l7fa). 

* 

$Tb.ll    J'artiiipution   ttf  tt-stinK   lahoralu- 
ri«rs. 

(a)  Each  testing  laboratory  serving  a 
product  for  which  final  general  and 
specific  criteria  have  been  promulgat- 
ed under  §7b.8(c)<l),  and  desiring  to 
be  accredited  under  this  program,  will 
notify  the  Secretary  of  its  desire  pur- 
suant to  the  provisions  of  such  crite- 
ria. 

(b)  After  receipt  and  evaluation  of 
the  testing  laboratory's  application 
and  information  contained  therein, 
the  .secretary  shall,  upon  the  accept- 
ance thereof,  notify  the  applicant  test- 
ing lalxiratory  and  the  National 
Bureau  of  Standards  in  writing  of  the 
.specific  applicable  examination  ,  re- 
quirements for  accreditation  and  the 
fees  and  charges  for  such  examination 
and  accreditation.  If  the  application  is 
not  accepted,  the  Secretary  shall 
notify  the  applicant  testing  laboratory 
of  the  reasons  for  rejection  of  its  ap- 
plication, and  such  testing  laboratory 
may  reapply  under  §  7b. 13(d)  after  cor- 
recting the  deficiencies  set  out  in  the 
Secretary's  notification  of  rejection. 
Alternatively,  the  applicant  testing 
laboratory  shall  have  thirty  (30)  days 
to  request  a  hearing  pursuant  to  5 
U.S.C.  556.  In  the  event,  however,  that 
the  applicant  testing  laboratory  re- 
quests a  hearing  within  that  thirty 
(30)  day  period  the  Secretary's  rejec- 
tion shall  be  stayed  until  the  hearing 
held  pursuant  to  5  U.S.C.  556. 


(c)  A  le.stlng  laboratory  desiring  to 
be  accredited  under  this  program  to 
serve  the  product  identified  by  the  ■ 
Secretary  under  §  7b. 4(b)  In  accord-  ^ 
ance  with  the  administrative  rules, 
standards,  and  test  methods  identified 
must  mtHt  the  general  and  specific  cri- 
teria promulgated  by  the  Secretary. 

(d)  Upon  receipt  by  the  National 
Bureau  of  Standards  of  the  {<pplicant- 
testing  laboratory's  written  response 
pertaining  to  the  specific  applicable 
examination  requirements  and  of  the 
fees  and  charges  specified  in  para- 
graph (b)  of  this  section,  the  National 
Bureau  of  Standards,  on  behalf  of  the 
Secretary,  will  arrange  for  by  contract 
or  will  itself  conduct  the  examination 
in  accordance  with  the  examination 
requirements  of  the  Secretary.  In  all 
ca.ses  where  testing  laboratories  are 
examined,  the  National  Bureau  of 
Standard.s- will  assure  that  the  person- 
nel used  by  the -contractor  or  by  the 
National  Bureau  of  Standards  possess 
the  professional  and  technical  qualifi 
cations  as  may  be  set  out  in  the  specif- 
ic criteria  promulgated  under 
$7b.8(c)(l).  If  the  National  Bureau  of 
Standards  conducts  the  examination, 
the  resultant  examination  report  will 
be  forwarded  to  the  Secretary.  In 
castas  where  the  examination  report  is 
prepared  by  a  contractor,  the  National 
Bureau  of  Standards,  before  making 
payment  thereunder  or  forwarding 
the  report  to  the  Secretary,  will  review 
the  report  to  assure  that  the  contract 
terms  have  been  fulfilled. 

(e)  The  Secretary,  after  reviewing 
the  exapiination  report  furnished 
under  paragraph  (d)  of  this  section, 
will  make  a  determination  granting  or 
proposing  to  deny  accreditation  to  the 
applicant  testing  laboratory,  not  later 
than  twenty  (20)  working  days  follow- 
ing the  date  on  which  the  report  is  re- 
ceived. If  the  determination  is  not 
made  within  such  time  limit,  the  Sec- 
retary shall  notify  the  applicant  test- 
ing laboratory  in  writing -of  the  rea- 
sons for  the  delay.  Upon  making  such 
determination,  the  Secretary  will 
notify  the  testing  laboratory  in  writ- 
ing of  its  accreditation  statiis.  If  the 
Secretary  proposes  to  deny  accredita- 
tion to  an  applicant  testing  laboratory, 
the  notification  will  stale  the  reasons 
for  such  proposed  denial. 

(f)  If  an  applicant  testing  laboratory 
is  notified  by  the  Secretary  of  a  pro- 
posal to  deny  accreditation,  the  test- 
ing laboratory  shall  have  thirty  (30) 
day-,  from  the  date  of  receipt  of  such 
notiiication  to  request  a  hearing  under 
the  provisions  of  5  U.S.C.  556.  The 
Secretary's  proposed  denial  shall 
become  final  through  the  Issuance  of  a 
written  decision  to  the  applicant  in 
the  event  that  the  applicant  does  not 
appeal  such  notification  by  the  end  of 
that  thirty  (30)  day  period.  la  the 
event.!  however,    that    the    applicant 


testing  laboratory  requests  a  hearing 
wlthLn  that  thirty  (30)  day  period,  the 
Sccrrtary's  proposed  denial  .shall  be 
sta.ved  until  the  hearing  held  pursuant 
to  5  U.S.C.  556. 

$  7h.U     KiTrrence  to  accredited  status. 

t:Krept  as  limited  under  §7b.7'C)(3). 
a  testing  lal>oratory  accredited  under 
this  program  may  use  the  following 
statement  on  its  letterheads  and  in 
professional,  technical  and  trade  pub- 
lications: "Accredited  by  the  Depart- 
mr-nt  of  Commerce.  National  Labora- 
tory Accreditation  Program  for  (ap- 
propriate wording  a.s  authorized  by 
the  Secretary's  notification  under 
§7b.ll(e)).' 

$  7b.|:(     Itrvocalion  or  termination  of  -  ac- 
creditation of  a  leiiting  lab<»raU)r.v. 

(a)  If  the  Secretary  finds  that  a  test- 
ing laboratory  which  has  previously 
been  accredited  violated  the  terras  of 
its  accreditation  or  the  provisions  of 
thesi'  Part  7b  procedures,  after  consul- 
tation with  such  testing  laboratory, 
the  Secretary  shall  notify  that  testing 
laboratory  of  the  propcsed  revocation 
of  its  accreditation. 

(b)  Upon  receipt  of  a  notice  from,the 
'  Secretary  of  the  proposed  revocation, 
j  which  notice  shall  set  forth  the  rea 

'  sons  for  such  proposed  revocation,  the 
accredited  testing  lalxjratory  shall 
have  thirty  (30)  days  from  the  date  of 
receipt  of  such  notification  to  request 
a  hearing  under  the  provisions  of  5 
U.S.C.  556.  The  Secretary's  proposed 
rev(x;ation  shall  l)ecome  final  through 
the  issuance  of  a  wMtten  decision  to 
the  testing  lalwratory  in  the  event 
that  such  testing  laboratory  does  not 
appeal  the  proposed  revocation  within 
that  thirty  (30)  day  period.  In  the 
event,  however,  that  the  accredited 
testing  laboratory  requests  a  hearing 
within  that  thirty  (30)  day  period,  the 
Secretary's  proposed  rev<x;ation  shall 
be  staved  until  the  hearing  is  held 
pursuant  to  5  U.S.C.  556. 

(c)  A  testing  lal)oratory  may  at  any 
time  terminate  its  participation  and 
responsibilitire  under  this  NVLAP 
Part  7b  program  or  withdraw  its  appli 
cation  for  accreditation  by  giving  writ- 
ten notice  to  the  Secretary.  Upon  re- 
ceipt by  the  Secretary  of  such  notice, 
the  Secretary  shall  terminate  further 
processing  of  the  testing  laboratory's 
application  for  accreditation.  If  such 
testing  laboratory  has  been  accredited, 
the  Secretary  shall  terminate  that 
testily  laboratory's  accreditation.  The 
Secretary  sjiall  notify  the  testing  labo- 
ratory that  its  accreditation  has  been 
terminated  pursuant  to  its  request. 

(d)  A  testing  laboratory  whose  appli- 
cation has  been  rejected  or  whose  ac- 
creditation has  been  denied,  revoked 
or  terminated  or  which  has  withdrawn 
its  application  prior  to  being  accredit- 
ed may  reapply  for  and  be  accredited 
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if  it  meet.-,  the  applic  able  general  and 
specific  criteria  promulgated  by  the 
Secretary  imder  §  7b.8(c)(l)  and  agrees 
also  to  meet  the  conditions  set .  out 
Under  g7b.7(c)  and  the  provisions  of 
§7b.l2. 

§  7b.l  I    (  cH.>ation  of  urcredKations. 

(Si)  The  {:>t^cretary  .shall  cease  the  ac- 
crfMitation  of  testing  laboratories  that 
sery?^  specitic  product  if  requested  to 
dpJio  by  the  Federal  agency  which  re- 
•^lestcd  the  program  if  such  agency 
makes  a  determination  that  the  pro- 
gram is  no  longer  needed.  Such  re- 
quest, however,  may  not  be  made  if. 
the  program  lias  been  in  existence  for 
less  tlian  one  year  after  publication  of 
the  final  accreditation  criteria.  The 
determination  that  the  program  is  no 
longer  needed  shall  be  submitted  to 
the  Secretary  in  writ  ing  and  shall  set 
forth  the  requesting  agency's  reasons 
for  causing  the  Secretary  to  cea.se  ac- 
creditation through  this  NVIAP.  Ter- 
mination of  the  program  will  occur  60 
days  after  the  Secretary  has  published 
in  the  Federal  Register  a  notioe  of 
such  determination.  If  the  program  is 
being  used  for  a  purpose  in  addition  to 
the  purpose  specified  by  the  request- 
ing Federal  agency,  the  accreditation 
program  may  be  continued  in  its  own 
right  under  the  original  or  other  op- 
tional NVLAP  procedures. 

(b)  If  the  Secretary  ceases  the  ac- 
creditation of  testing  laboratories  that 
ser\'e  a  specific  product  as  provided  in 
this  section,  accreditation  Issued  to  all 
those  testing  laboratories  ser\-ing  the 
.same  specific  product  before  termina- 
tion of  the  program  has  occurred  shall 
continue  for  the  remainder  of  the 
period  for  which  accreditation  has 
been  granted. 

§  7b.  lo     Itcfund  of  fees  and  charges. 

(a)  If  a  testing  laboratory  withdraws 
its  application  for  accreditation  after 
it  has  submitted  the  required  exami- 
nation fees  and  prondes  written  notice 
to  the  Secretary  of  such  withdrawal 
prior  to  the  issuance  of  an  accredita- 
tion of  the  denial  thereof,  the  testing 
laboratory  will  be  refunded  such  fees 
except  for  the  application  fee,  if  any. 
and  for  any  other  casts  that  have  been 
incurred  relative  to  its  application. 

(b)  If  a  testing  laboratory  terminates 
its  participation  and  .responsibilities 
under  this  Part  7b  program  at  any 
time  after  it  has  been  accredited  or 
after  it  has  been  notified  by  the  Secre- 
tary that  it  is  not  being  accredited,  no 
part  of  the  fees  and  charges  paid  by 
the  testing  laboratory  will  be  refund- 
ed. 

(c)  If  the  accreditation  of  a  testing 
laboratory  is  revoked  by  the  Secretary 
under  §7b.l3,  no  part  of  the  fees  and 
charges  paid  by  the  testing  laboratory 
will  be  refunded. 
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(d)  If  the  Secretary  ceases  the  ac 
crcdiiation  of  testing  laboratories  that 
serve  a  si)ecific  product  under  §7b.l4 
and  withdraws  the  accreditation  of  a 
testing  laboratory  to  test  a  specific 
product  under  that  section,  such  test- 
ing laboratory  will  be  refunded  the  un- 
expended part  of  the  examination  fees 
or  charges  paid  by  such  testing  labora- 
.  lory  to  maintain 'its  accredited  status 
under  this  program:  Provided,  howev- 
er. That  no  such  testing  laboratory 
will  be  refunded  its  original  applica- 
tion fee.  if. any.  to  be  accredited  to 
serve  a  specific  product. 

§  7b.l6     Amendment  or  re»isioh  of  criteria.  ^ 

The  Secretary,  the  requesting  Feder- 
al agency  in  those  cases  where  it  rec- 
ommended general  and  specific  crite- 
ria  to   the   Secretary,   or   a^  Criteria 
Committee  acting  at    the   request  ot 
the  Secretary,  may  undertake  the  der 
\  elopment  of  amendments  or  revisions 
of  any  applicable,  general  or  specific- 
criteria  previously  promulgated  By  the  . 
Secretary  by  following  the  same  proce-  , 
dures  pertaining  to  the  original  devel- . 
opment  of  such  criteria. 

§7h.l7     Iser  information  and  reports. 

(a)'  For  each  specific  product  for 
which  a  NVLAP  Part  7b  accreditation 
exists,  the  Secretary  will  publish  a 
quarterly  report  noting  all  actions  re- 
garding such  matters  as  accredita- 
tions, revocations,  the  establishment 
of  fees  and  charges,  the  promulgation 
of  general  and  specific  criteria  and  any 
amendments  or  revisiorib  to  such  crite- 
ria. Such  publications  shall  clearly 
state  that  testir\g  laboratories  accred- 
ited by  the  Secretary  under  these  pro- 
cedures are  in  ,ho  manner  immune 
from  the  necessity  of  being  in  compli- 
ance with  all  legal  obligations  and  re- 
sponsibilities imposed  by  existing  Fed- 
eral, State,  and  local  laws,  ordinances, 
and  regulations,  including  those  relat- 
ed to  consumer  protection  and  anti- 
trust prohibitions. 

(b)  The  Secretary  will  also  prepare 
an  annual  report  summarizing  all  ac- 
tivities carried  out  under  these  proce- 
dures which  shall  include  a  listing  of 
all  testing  laboratories  accredited  by 
the  Secretary  during  the  year  to 
which  the  annual  report  relates. 

(c)  As  a  meaps  of  giving  prompt 
notice  to  the  ptiblic  of  accreditation 
action  taken,  the  Secretary  shall,  in 
addition  to  •  the  reports  called  for 
under  this  section,  publish  in  the  Fed- 
eral Register  all  actions  taken  during 
the  preceding  month  which  grant, 
revoke,  terminate,  or  result  in  the 
withdrawal  of  the  accreditation  of  a 
testing  laboratory.  Such  notice  shall 
include  the  Irtame  and  address  of  the 
testirig  laboratory  concerned,  and  a 
brief  explanation  of  the  action  taken 
by  the  Secretary  with  respect  to  that 
laboratory. 
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§  7b.lS    Support  functioii. 

The  Secretary  is  authorized  to  raalte 
provisions  for  adminisirativc  and  tech- 
nical support  and  staff  ser\ices  as  may 
be  needed  to  carry  out  this  program. 
The  Secretary  is  also  authorized  to  ne- 
gotiate for  and  use  funds  and  person- 
nel of  the  requesting  Federal  agency 
as  such  funds  ard  personnel  are  au- 
thorized for  us»'  by  the  requesting 
agency. 

(FR  Doc.  79-7043  Filed  3-8  79.  8:45  ami 
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Title  16^Commercial  Practices 

CHAPTER  II— CONSUMER  PRODUCTS 
SAFETY  COMMISSION 

PART  fTQ^POISON  PREVENTION 
PACKAGING 

Exemption  of  Mebendozole  From 
Child-Protection  Packaging  Re- 
quirements 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Commission  amends 
provisions  of  the  child-resistent  pack- 
aging regulations  to  exempt  mebenda- 
zole in  pacliages  containing  no  more 
than  600  mg.  of  the  drug.  (Mebenda- 
zole is  an  anthelmintic  drug  used  to 
treat  common  worm  infestations  in 
humans.)  This  action  is  taken  because 
the  Commission  has  found  that  child- 
reslstent  packaging  for  this  product  Is 
not  necessary  for  the  protection  of 
young  children  from  serious  personal 
injury  or  illness. 

DATE:  The  effective  date  of  this  ex- 
emption is  March  9,  19/79. 

FOR  FURTHER  INFORMATION 
CONTACT:        \ 

Sandra  Eberle.  Directorate  for  Com- 
pliance and  Enforcement,  Consumer 
Product  Safety  Commission.  Wash- 
ington. D.C.  20207.  phone  (301)  492- 
6400. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  the  Federal  Register  of  April  16. 
1973  (38  FR  9431).  a  regulation  (21 
CFR  295.2(a)(10).  subocquently  recodi- 
fied as  16  CFR  n00.14Ja)<10))  was 
issued  under  the  Poison  Prevention 
Packaging  Act  of  1970  (the  "PPPA", 
15  U.S.C.  1471-147fr)  establishing  child 
protection  packaging  requirements  for 
human  oral  prescription  drugs  in 
order  to  protect  children  from  serious 
personal  injury  or  serious  illndss  re- 
sulting from  handling,  using,  or  ingest- 
ing t  hese  substances. 


RULES  AND  REGULATIONS 

On  July  11,  1974,  the  Consumer 
Product  Safety  Commission  recefved  a 
petition  (PP  75-2)  from  the  Ortho 
Pharmaceutical  Corporation  (Ortho). 
Raritan,  New  Jersey,  requesting  an  ex- 
emption from  the  special  packaging 
requirements  for  "Vermox""  (mel)en- 
dazole)  in  tablet  form  in  packages  con- 
taining not  more  than  600  mg.  of  the 
drug.  Vermox*  is  an  anthelmintic  drug 
used  in  the  treatment  of  common 
worm  infestations  in  man.  Special 
packaging  is  currently  required  for 
this  drug  by  the  Commission  s  regula- 
tion covering  human  prescription 
drugs  in  oral  dosage  form  at  16  CFR 
1700.14(a)(10).  The  Commission 
denied  Ortho's  petition  on  June  5. 
1975,  citing  the  apparent  lack  of  an 
approved  New  I^ug  Application 
(NDA)  that  would  aflow  the  obtaining 
of  meaningful  human  experience  data. 
After  the  denial  of  the  petition.  Ortho 
reported  that  a  New- Drug  Application 
(NDA  17-481)  had  Oeen  approved  on 
June  28,  1974.  On  June  23.  1975.  the 
company  submitted  information  as  a 
supplement  to  its  original  petition.  Ad- 
ditional information  was  furnished  by 
the  company  on  October  21.  1975  and 
February  10.  1976.  The  CommLssion 
has  treated  the  supplementary  infor- 
mation as  a  new  petition  (PP  77-2). 

Mebendazole  is  believed  to  exert  its 
anthelmintic  effect  by  interference 
with  glucose  uptake  in  susceptible 
worms  while  having  no  effect  on 
human  gluco.se  metabolism.  Currently, 
Vermox"  is  supplied  in  child-resistant 
blister  strips  of  six  100  mg.  tablets 
each. 

After  considering  the  petition, 
human  experience  data  as  reported  to 
the  National  Clearinghouse  for  Poison 
Control  Centers,  and  medical  and  sci- 
entific literature  and  having  consult- 
ed, pursuant  to  section  3  of  the  Poison 
Prevention  Packaging  Act  (PPPA)  of 
1970,  with  the  Technical  Advisory 
Commitlte  on  Poison  Prevention 
Packaging  established  in  accordance 
with  section  6  of  the  act,  the  Consum- 
er Product  Safety  Commi-ssion  con- 
cluded that  an  exempt  iun  from  the 
special  packaging  requirements  of  16 
CFR  1700.14(a)(10)  should  be  pro- 
posed for  mebendazole  in  tablet  form 
in  packages  containing  not  more  than 
600  mg.  (42  FR  53901;  October  20. 
1977). 

The  Commission's  decision  to  pro- 
pose the  exemption  was  based  on  the 
low  oral  toxicity  of  the  drug  and 
human  experience  data  showing  few 
accidental  ingestions  and  few  adverse 
reactions.  •      ,  , 

^  Response  to  Proposal         , 

The  Commission  received  two  com- 
ments in  response  to  its  proposal  to 
exempt  packages  of  mebendazole  tab- 
lets containing  no(  more  than  600  mg. 


of  the  drug  from  the  child-resistant 
packaging  requirements. 

1.  The  American  Society  of  Hospital 
Pharmacists  supported  the  exemption 
for  this  drug  product,  stating  that 
"there  is  minimal  danger  of  toxicity 
from  ingestion  of  this  drug  by  chil- 
dren." 

The  society  also  recommended  "that 
the  Commission  respond  to  such  peti- 
tions by  establishing  exemptions  from' 
the  Poison  Prevention  Packaging  Act 
based  on  a  determination  of  the  mcjri- 
mum  quantity  of  a  drug  which  can  be 
ingested  by  a  child  without  significant 
effect"  (emphasis  supplied).  With 
regard  to  this  latter  recommendation, 
however,  the  Commission  notes-  that 
since  children  differ  significantly  in 
their  susceptibility  to  the  toxic  effects 
of  a  drug,  an  attempt  to  set  a  maxi- 
mum allowable  level  can  involve  a 
complex  balancing  of  factors.  In  a  case 
such  as  the  exemption  for  mebenda- 
zole, where  there  is  no  apparent  need 
for  setting  a  level  other  than  that  re- 
quested by  the  petitioner,  it  would  be 
an  inefficient  use  of  the  Commission's 
limited  resources  to  conduct  a  re- 
search program  for  the  purpose  of  es- 
tablishing some  higher  level  that 
would  also  l>e  acceptable.  Therefore, 
the  Commission  concludes  that  based 
on  presently  available  data,  the  level 
should  be  maintained  in  the  final  ex- 
emption at  600  mg.,  as  proposed. 

2.  The  other  comment  on  the  pro- 
posal was  from  the  Accident  and 
Poison  Prevention  Committee  of  the 
American  Academy  of  Pediatrics 
(AAP).  AAP  opposed  granting  the  ex- 
emption because  it  believes  that  the 
data  on  toxicity  to  small  children  are 
insufficient  and  because  there  did  not 
seem  to  be  a  therapeutic  reason  for 
the  exemption. 

AAP's  comment  concerning  the  suf- 
ficiency of  the  toxicity  data  was 
prompted,  in  part,  by  the  following 
statement  in  the  package  insert  for 
Vermox":  "This  drug  has  not  been  ex- 
tensively studied  in  children  under 
two  years;  therefore,  in  the  treatment 
of  children  under  two  years  the  rela- 
tive benefit/risk  should  be  consid- 
ered." AAP  concludes  from  this  that 
there  is  insufficient  evidence  for  lack 
of  toxicity  for  a  statement  to  be  in- 
cluded in  the  package  insert." 

The  manufacturer  of  Vermox"  has 
informally  told  the  Commission  that 
clinical  trials  have  not  been  conducted 
in  the  United  States  with  children 
under  tv.o  years  of  age.  However,  the 
fact  that  the  manufacturer  of  the 
drug  chooses  not  to  make  an  affirma- 
tive recommendation  for  very  young 
children  does  not  detract  from  the  evi- 
dence of  lack  of  toxicity  that  is  availa- 
ble from  other  sources. 

AAP  also  refers  to  four  cases  of  in- 
gestion that  have  l>een  recorded  by 
the   Belgium   Poison   Control   Center 


and  that  were  referred  to  in  the  Fed- 
eral Register  document  that  pro- 
posed the  exemption.  AAP  .states  that 
four  cases,  without  information  as  to 
the  doses  or  the  ages  of  the  persons 
*ho  were  poLsoned.  are  insufficient  for 
concluding  that  mebend.izolc  is  safe 
for  children  in  the  one-  to  two-year-old 
range  in  an  overdose  situation.  Howev- 
er, the  Commission  considers  the 
small  numljer  of  reported  ingestions 
and  the  fact  that  none  of  them  was  se- 
rious to  be  significant,  even  without 
age  and  dosage  information.  In  addi- 
tion, there  is  ample  evidence  of  the 
low  toxicity  of  this  drug  from  other 
sources. 

The  acute  oral  toxicity  of  the  drug 
has  been  invc^igated  in  twelve  species 
of  experimental  inimals  and  foun.d  to 
be  of  a  low  order.  Toxicity  in  animal 
tests  is  measured  t>y  the  median  lethal 
dose,  or  LD-50  (I.e..  the  dose  uhich 
causes  death  in  half  the  te.st  animals). 
Extrapolating  from  the  LD-50  .values 
which  were  calculated  An  the  three 
species  in  which  it  was  possible  to 
induce  death,  a  10  kg.  child'  would 
have  to  ingest  more  than  12.8  grams  of 
mebendazole  in  order  to  approach  the 
estimated  LD-50  dosage,  "the  proposed 
ex«'mption  is  limited  to  the  much 
lower  dosage  of  600  mg.  of  mebenda 
zoic. 

'Studies  submitted_by  the  petitioner 
indicate  that  mebendazoH*  has  been 
evahiated  in  4,657  patients,  including 
177  cliildren  less  than  six  years  old.  Of 
those  4.567  indi\idual3  studied,  only  16 
«0..'?4'"'p)  experienced  adverse  reactions, 
wljjch^ consisted  of  miitimal  gastroin- 
testinal side-effects  apparently  related 
to  I  lie  expulsion  of  worms  and  not  to 
the  drug  itself. 

Ba.srd  on  the  data  discussed  above, 
the  Commission  believes  there  is 
ample  evidence  of  the  low  toxicity  of 
this  drug  in  children  under  two  years 
of  age. 

AAP  also  states  that  "there  seems  to 
be  no  therapeutic  reason  why  a  non- 
complying  package  is  .requested  "  Al 
though  the  pre.sence  of  a  therapeutic 
rea-son  would  be  a  factor  in  favor  of 
granting  an  exemption.  i}fe  absence  of 
surh  a  reason  does  not  relate  to  tlic 
statnlorj-  requirement  that  the  special 
packaging  must  be  required  in  order  to 
protect  children  from  serious  personal 
injury  or  serious  illne.ss. 

After  the  comments  responding  to 
the  proposal  were  received,  the  Com- 
mission again  requested  the  opinions 
of  the  members  of  the  Technical  Advi- 
.sory  Committee  on  Poison  Prc\enlion 
Packaging  since  a  number  of  new 
members  of  the  Committee  were  not 
members  at  the  time  of  the  consulta- 
tion before  the  proposal.  Nine  mem- 
bers of  the  Committee  responded,  and 
six  of  these  were  in  favor  of  the  ex- 
enjplion  while  three  were  opposed. 
Copies  of  the  members'  respon.ses  may 


RULES  AND  REGULATIONS 

be  obtained  from  the  Office  of  the 
Secretary.  1111  18th  Street,  NW.. 
Washington.  D.C.  20207. 

Based  on  an  overall  review  of  toxic- 
ity information  and  human  experience 
data  as  reported  in  the  literature,  the 
data  submitted  by  the  petitioner,  and 
the  opinions  of  the  members  of  the 
Technical  Advisory  Committee,  the 
Commission  finds  that  mebendazole  in 
tablet  form  in  packages  containing  not 
more  then  600  mg.  of  the  drug,  and 
containing  no  other  substance  .subject 
to  the  requirements  for  special  pack- 
aging under  16  CFR  1700.14(a)(10), 
does  not  pose  a  risk  of  serious  personal 
illness  or  injury  to  children. 

Because  this  rule  grants  an  exemp- 
tion, the  requirement  of  the  Adminis- 
trative Procedure  Act  that  publication 
shall  be  made  not  less  than  30  days 
bc-fore  the  effective  date  (5  U.S.C. 
553(d))  is  not  applicable,  and  the  ex- 
emption is  therefore  effective  immedi- 
ately. 

Accordingly,  pursuant  to  the  provi- 
sions of  the  Poison  Prevention  Packag- 
ing Act  of  1970  (Pub.  L.  91-601;~^secs.  2, 
3.  5;  84  Stat.  1670-1672;  15  U.S.C..1471, 
1472,  1474)  and  under  authority" vested 
"In  the  Commission  by  the  Consumer 
Product  Safety  Act  (Pub.  L.  92-572: 
sec.  30(a);  86  Stat.  1231;  15  U.S.C. 
2079(a)).  the  Commission  amends  Sub- 
chapter E.  Chapter  II,  of  Title  16  of 
the  Code  of  Federal  Regulations,  by 
adding  to  5  1700.14  a  new  paragraph 
(aXlOKxiii)  reading  as  follows  (the  in- 
troductory portion  of  paragraph 
(aHlQ),  altliough  unchanged,  is  includ- 
ed below  for  context): 

If  1700.  n     Substances      re4}u>rini;      special 
packasing. 

(a)  Substances.  •  •  • 

(10)  Prescription  drugs.  Any  drug 
for  human  use  that  is  in  a  dosage  form 
intended  for  oral  administration  and 
that  is  required  by  Federal  law  to  be 
dispensed  only  by  or  upon  an  oral  or 
written  prescription  of  a  practitioner 
licensed  by  law  to  administer  such 
drug  shall  be  packaged  in  accordance 
with  the  provisions  of  §  1700.15(a).  (b). 
and  (c).  except  for  the  following: 
•  •  ♦  •  • 

(xiii)  Mebendazole  in  tablet  form  in 
packages  containing  not  more^han 
600  mg.  of  the  drug,  and  containing  no 
other  -substance  subject  to  the  provi- 
sions of  this  section.  ' 

Effective  date.  This  amendment  is 
effective  March  9.  1979. 

(Sees   2.  3.  5.  Pub.  L.  91-601.  84  Stat.  1670 
1672;  15  U5.C.  1471.  1472,  1474) 

Dated:  March  5.  1979. 

Sadye  Dunn. 
Secrelury.  Consumer  Product 
Sajety  Commission. 

(PK  Doc.  79-7140  Filed  3-8-79:  8:45  am] 
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[4110-03-Ml 

Title  21— Food  6nd  Drugs 

CHAPTER  I— FOOD  AND  DRUG  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE  • 

SUBCHAPTR  B— FOOD  FOR  HUMAN 
CONSUMPTION 

[Doct^el  No.  78G  04881 

PART  184— DIRECT  FOOD  SUB- 
STANCES AFFIRMED  AS  GENER- 
ALLY RECOGNIZED  AS  SAFE 

Cocoa  Butter  Substitute  From  Palm 
Oil;  Extension  of  Comment  Period; 
Correction 

AGENCY   Food  and  Drug  Administra- 
tion. 
ACTION:  Correction. 

SUMMARY:  Jn  FR  Doc.  79-3805  ap- 
pearing in  tlie  Federal  Register  of 
Friday.  February  2.  1979.  the  following 
corrections  are  made:  (1)  On  page  6706 
in  the  fourth  line  of  the  summary,  the 
word  •tentatively"  is  deleted  and  in 
the  seventh  line,  "food  additive"  Ls 
changed  to  •ingredient";  and  (2)  on 
page  6707  in  the  left  coliunn,  the  third 
line  from  the  top  of  the  page  is 
changed  by  in.serting  the  word  'substi- 
tute" between  the  words  "butter"  and 
■from." 
EFFECTIVE  DATE:  March  9, 1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Corbin  I.  Miles,  Bureau  of 'Foods 
(HFF-335),  Food  and  Drug  Adraihis- 
tration.  Department  of  Health.  Edu- 
cation, and  Welfare,  200  C  Street 
SW.,  Washington.  D.C.  20204,  202- 
472-4750. 
Dated:  March  2.  1979. 

William  F.  Randolph. 
j         Acting  Associate  Commissioner 
I  •  foTf  Regulatory  Affairs. 

[FR  Doc.  79  7027  Piled  3  8  79:  8:45  ami 
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SUBCHAPTER  E— ANIMAL  DRUGS,  FEEDS,  AND 
RELATED  PRODUCTS 

PART  520- ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

Diethylcarbomozine  Citrate  Tablets 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 
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SUMMARY:  The  animal  drug  regula 
ti^ns-are  amended  to  reflect  approval 
of  a  new  animal  drug  application 
(NADA)  providips;  for  safe  and  effec- 
tive use  of  an  anthelmintic  tablet  as 
an  aid  in  treatment  of  ascarids  in  dogs 
and  cats  and  prtvejidon  of  heartworm 
disease  in  docs.  The  application  was 
filed  by  Evsco  Pharniaceutical  Corp. 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Henry  C.  Kewiti.  B'jreau  of  Veteri- 
nary Medicine  (HFV-112).  Food  and 
Drui;  Administration,  Department  of 
Health.  Fd::cation.  and  Welfare, 
5600  Fishers  Lane.  Rockville.  MD 
20S57.  301-443-3430. 

SUPPLEMENTARY  INFORMATION: 
Evsco  Pharmaceutical  Corp..  P.O.  Box 
209.  Harding  Hi4;h\vay.  Buena.  NJ 
08310.  filed  an  NADA  (I00-690V)  pro- 
viding for  use  of  diethylcaroaniazine 
citrate"  tablets  as  an  aid  in  treatment 
of  ascarid  infection  in  dogs  (Toxocaj-a 
caiiis)  and  cats  (Toxocara  .canis  and 
Toiascaris  leonina)  and  prevention  of 
heartworm  disea.se  UJ[irofilarie  immi' 
tis)  in  dogs. 
.  In  accordance  with  the  freedom  of 
information  regulations  and  §514.11 
(eH2Hii)  of  the  animal  drug^  regula- 
tions (21.CFR  5I4.11<e)*2J<ii)).  a  sum- 
mary of  safety  arid  effectiveness  data 
and  information  siibraitted  to  ."support 
aCpproval  of  this  application  is  released 
publicly.  The  summary  is  available  for 
public  exarnination  at  the  office  of  the 
Hearing  Clerk  fHFA-305).  Food  and 
,Drug  Adtnini.'itratiop.  Rm.  4-65,  5600 
Fishers  Lane,  Ro<kville,  MD  20857. 
'from  9  a.m.  to  4  p.m.!  Mondav  through 
Friday. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Coarr-.^^tic  Act  (sec.  512(i>,  82 
Stat.  347  (21  U.S.C.  360b{r>"))  and 
under  authority  delegated  to  theCom- 
mi.s.sioner  of  Pood  and  Drugs  (21  CFR 
5.1)  and  redelegated.to  tlie  Director  of 
the  Bureau  of  Veterinar:^  Medicine  (21 
CFR  5.83),  Part  520*  is  anrei^ed  in. 
§  520.622a  by  revising  paragraph  (a) 
(2)  and  (3 Mil),  to  read  as  folldw:s: 

§ip20.622a    Diethylrarbiima/int'  t-iirale  lab- 
let*. 

(a)'  '  • 

(2)  Sponsors,  (i)  See  Nbs.  000010  and 
010042  in  §51Q.600«c)  of  this  chapter 
for  use  as  in  para^rraph  <a)(3)(il)  (ay 
and  (6)  of  this  section.- 

(ii)  See  No.  017030  foF  u:->e  as  in  para- 
graphs (3)(ii)  ia\  and  ic)  of  this  sec- 
tion. 

(3)*  •  • 

(ii)  Indications  for  use.  (a)  For  pre- 
vention of  heartworm  disease  iDirofi- 
laria  immitis)  in  dogs. 

(6)  As  an  aid  in  treatment  of  ascarid 
iToxocura  canis)  and  Toxascaris  Iron- 
ina)  infections  in  dogs  and  cats. 
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(c)  As  an  aid  in  treatment  of  ascarid 
infections  in  dogs  iToxocara  canis  and 
cats  (Toxocara  Canis  and  Toxascaris 
leonina.) 


Effective  date.  This  regulation  is  ef- 
fective Miirch  9,  1979. 

(Sec,  512<1).  82  Stat.  347  (21  U.S.C.  360b<i))) 

Dated:  March  2,  1979. 

Terence  H\ijvey, 
Acting  Director.  Bureau  of 
Ve{^rinary  Medicine. 

CFR  Doc.  79-7028  Filed  3-8-79,  8:45  ami 
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PART  $20— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

Dichiorophene  and  Toluene  Capsules 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  Rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  reflect  approval 
of  a  supplemental  new  animal  drug'ap- 
plication  (NADA)  filed  by  Tutag  Phar- 
maceuticals. Inc.,  providing  revised  la- 
beling for  anthelmintic  cap.siiles  usrd 
in  dogs  and  cats. 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORALATION 
CONTACT: 

Robert  G.  Griffith.  Bureau  of  Vet- 
erinary Medicine  (riFV-112).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 5600  Fishers  Lane.  Rockville. 
MD  20857,  301-443-3430. 

SUPPLEMENTARY  INFORMATION: 
Tutag  Pharmaceuticals.  Inc.,  2599  W. 
Midway  Blvd.,  Broomfield.  CO  80p20. 
filed  a  supplemental  NAPA  ( ip2-673V) 
providing  for  addition  of  the  divided 
dosage  regimen  to  the  labeling  for 
dichlo-ophene-toluene  capsules  used 
for  treating  dogs  and  cats  for  certain 
helminth  infections.  '      *     ' 

The  firm's  application  for  its  cap- 
sules was  originally  appro\ed  on  Sep- 
tember 14.  1976  for  the  single  dose 
regimen.  The  capsules  are  similar  to 
those  reviewed  by  the  National  Acade: 
my  of  Sciences 'National  Research 
Council  (NAS/NRC).  approval  of 
which  is  reflected  in  the  regulations  in 
21  CFR  520^80,  That  approval  is  for 
both  the  single  and  divided  dose  regi- 
men. Because  Tutag's.  divided  dose, 
regimen  is  identical  to  that  of  the 
NAS/NRC  capsules,  this  supplement 
is  approved  on  the  ba^sis  of  generic 
equivalence. 


This  approval  did  not  involve  reeva- 
luation  of  the  original  application  and 
does  not  constitute  reaffirmation  of 
the  safety  and  efficacy  of  the  drug. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sec.  512(1).  82 
Stat.  347  (21  US.C.  360b<i)))  and 
under  authority  delegated  to  the  Com- 
missioner (21  CFR  5.1)  and  redele- 
gated  to  the  Director  of  the  Bureau  of 
Veterinary  Medicine  (21  CFR  583). 
Part  520  is  amended  in  §  520.580  by  re- 
vising paragraphs  (c)(1)  and  (dKl)  to 
read  a.s  follows: 

§  520,,')80     DichloropRene  and  tnluey  rap- 
Kules. 


(0(1)  Sponsor.  Nps.  000010,  000081. 
000298.  000856.  0102^0.  011519.  011536, 
011614.  015563.  017135.  and  0238al  in 
§  510.600(c)  of  this  chapter. 


(d)(1)  Sponsor.  Nos.  000124.  000859. 
and  011716  in  §  510.600(c)  of  this  chap- 
ter. 


Effectii'c  date.  This  regulation  be- 
comes effective  (insert  date  of  publica- 
tion in  the  Federal  Register).    ^ 

(Sec.  512(1).  82  SUt.  347  (21  U.S.C.  360b<i)).) 

Dated:  February  28.  I97». 

Lester  Crawford, 
Diretfior,  Bureau  of  ^ 
Veterinfiry  Medicinfi. 
(FR  Doc^ 79-7029  Piled  3-«-79.  8:45  ami 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

PART  522— IMPLANTATION  OR  IN- 
JECTABLE FORM  NEW  ANIMAL 
DRUGS  NOT  SUBJECT  TO  CERTIFI- 
CATION 

Diatrlzaates 

AGENCY:  Food  and  Drug  Admini.stra- 
tioii. 

ACTION:  Pinal  rule.      », 

SUMMARY:  The  Food  and  DruK  Ad- 
ministr;aion  (FDA)  is  reissuing  certain 
sections  of  the  animal  drug  regula- 
tions regarding  diatrizoates.  This  reis- 
suance consists  of  nonsubstantive  and 
editorial  changes  that  conform  the 
regulations  to  current  United  States 
^haiTnacopela  (USEf)  nomenclature. 

EFFECTIVE  DATE:  March  9.  J979. 


FOR      FURTHER      INFORMATION 

CONTACT: 
John  A.  Richards.  Federal  Register 
Writer  (HFC- 11).  Food  and  Drug 
Administration.  Department  of 
Health.  Education,  and  Welfare. 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION: 
Sections  520.1362  and  522.1362  of  the 
animal  drug  regulations  (21  CFR 
520.1362  and  522.1362)  contain  provi- 
sions for  oral  solution  and  injection 
forms  of  'megliunine  diatrizoate  and 
sodium  diatrizoate."  In  addition, 
§  522.564  (21  CFR  522.564)  provides  for 
u.se  of  an  injectable  form  of  "sodium 
diatrizoate  and  meglumine  diatri- 
zoati',"  The  section  numbers  were  as- 
signed as  a  resulrof  the  general  recod- 
ification published  in  the  Federal 
Register     of  March  27.  1975  (40  PR 

•13802). 

The  agency  is  revising  the  names  of 
these  drugs  to  conform  to  current  USP 
nomenclatifre.  As  a  result,  the  drugs 
will  appear  in  the  regulations  under 
the  single  designation  "diatrizoate 
meglumine  and  diatrizoate  sodium." 
The  change  in  name  necessitates  the 
following   nqnsubstantive   changes   to 

■  the  regulations: 

(1)  Section  520.1362  Meglumine  dia- 
trizoate and  sodium  diatrizoate  oral 
solution   is  redesignated  ais  §520.563. 

.and  its  {leading  and  the  names  of  the 
component  drugs  in  paragraph  (a) 
Specifications  ^re  revised.  t,o  corre- 
spon(i  >o  the  numbering  scheme  of  the 
regulations  and  to  the  USP  nomencla- 
ture. 

(2)  Section  522.564  Sodium  diatri- 
zoate and  meglumine  diatrizoate  in- 
jvclion  is  deleted  and  its'  substance  is 
incorporated  into  new  §  522.563.  In  the 
new  section,  the  names  of  the  compo- 
nent drugs  in  the  headings  anc^  in 
paragraph  (a)  Specifications  are  re- 
vised to  correspond  to  the  USP  no- 
menclature. Also,  additional  specifica- 
tions from  §522.1362  are  incorporated 
into  the  new  section. 

(3)  Section  522.1362  Meglumine  dia- 
trizoate and  sodium  diatrizoate  injec- 
tion is  deleted,  and  its  specifications, 
contained  in  paragraph  (a),  are  incor- 
porated, with  appropriate  name 
changes,  into  new  §  522.563(a).  Par 
graphs  (b)  and  (c)  of  §522.1362.  which 
are  identical  to  §522.564  (b)  and  (c) 
are  incorporated  unchanged  into 
(J  522.563. 

To  accomplish  these  changes  expedi- 
tiously. FDA  is  reissuing  the  sections 
in  full  in  this  document. 
-  Because  the  .changes  are  editorial 
and  nonsubstantive  in  nature,  the 
Commissioner  of  '  Pood  and  Drugs 
finds  that  notice  ahd  public  procedure 
.are  uruiecessary.  and  that  good  cause 
exists  for  making  this  regulation  effec- 
tive immediately  upon  publication  in 
the  Federal  RegistC». 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  512. 
701(a).  52  Stat.  1055.  82  Stat.  343-351 
(21  U.S.C.  360b.  371(a)))  and  under  au- 
thority delegated  to  the  Commissioner 
(21  CFR  5.1)  and  redelegated  to  the 
Director  of  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83).  Parts  520  and 
522  are  amended  as  follows: 

1.  Part  520  is  amended: 

a.  By  adding  new  §  520.563  to  read  as 
follows: 

§  .ViC-jfiS^^Oiatrizoate  meglumine  and  dia- 
trizoate sodium  oral  i>olution. 

(a)  Specifications.  Diatrizoate  meg- 
lumine oral  solution  is  a  watjer'soluble 
radiopaque  medium  containing  66  per- 
cent diatrizoate  megluiWne  and  10  per- 
cent diatrizoate  sodium. 

(b)  Sponsor.  See  No.  000003  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  It  Is  indi- 
cated for  radiography  of  the  gastroin- 
testinal tract  in  dogs  and  cats. 

(2)  It  is  administered  orally  at  a 
dosage  level  of  0.5  to  1.0  milliliter  per 
pound  of  body  weight  by  gavage  or 
stomach  tube.  It  is  administered  rec- 
tally  at  a  dosage  level  of  0.5  to  1.0  mil- 
liliter per  pound  of  body  weight  dilut- 
ed with  1  part  of  the  drug  to  5  parts  of 
water. 

(3)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

§ri20.1362    {Dektedl 

b.  By  deleting  §520.1362  Meglumine 
diatrizoate    and    sodium    diatrizoate  . 
oral  solution. 

2.  Part  522  is  amended: 
a.  By  adding  new  §  522.563  to  read  as 

follows:  .      . 

§  .■>22.56;?     Diatrizoate  meKlumine  and  dia- 
trizoate sodium  injection. 

(aJ  Specifications.  Diatrizoate  meg- 
lumine and  diatrizoate  sodium  injec- 
tion contains  34.3  percent  diatrizoate 
meglumine  and  35  percent  diatrizoate 
.sodium,  or  66  percent  diatrizoate  meg- 
lumine and  10  percent  diatrizoate 
sodium,  in  sterile  aqueous  solution. 

(b)  Sponsor.  See  No.  000003  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  It  is  indi- 
cated for  use  in  dogs  and  cats  for  visu- 
alization in  excretion  urography,  in- 
cluding renal  angiography,  ureto- 
graphy.  cystography,  and  urethro- 
graphy; aortography;  angiocardio- 
graphy, peripheral  arteriography,  and 
venography;  selective  coronary  arter- 
iography; cerebral  angiography;  lym- 

,  phography;  arthrography;  discogra- 
phy;  and  sialography.  It  is  also  useful 
as  an  aid  in  delineating  peritoneal  her- 
nias and  fistulous  tracts. 

(2 J  For  excretion  urography  admin- 
ister 0.5  to  1.0  milliliter  per  pound  of 
body  weight  to  a  maximurti  of  30  milli- 
liters intravenously.  For  cystography 
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remove  urine,  administer  5  to  25  milli- 
liters directly  into  the  bladder  via- 
catheter.  For  urethrography  adminis-  ^ 
ter  1.0  to  5  milliliters  via  catheter  into  ' 
the  urethra  to  provide  desired  con- 
tracts delineation.  For  angiocardio- 
graphy (including  aortography)  rapid- 
ly .inject  5  to  10  milliliters  directly  into 
the  heart  via'catherer  or  intraventri- 
cular puncture.  For  cerebral  angio- 
graphy rapid  injection  of  3  to  10  milli- 
liters via  carotid  artei'y.  For  peripheral 
arteriography  and/or  venography  and 
selective  coronary  arteriography  rap- 
idly inject  3  to  10  milliliters  intravas- 
cularly  into  the  va.scular  bed  to  be  de- 
lineated. For  lymphography  slowly 
inject  l.O'  to  10  milliliters  directly  into 
the  lymph  vessel  to  t>e  delineated.  For 
arthrography  slowly  inject  1.0  to  5 
milliliters  directly  into  the  joint  to  be 
delineated.  For  discography  slowly 
inject  0.5  to  1.0  milliliter  directly  into 
the  disc  to  be  delineated.  For  sialo- 
graphy slowly  inject  0.5  to  1.0  millili- 
ter into  the  duct  to  be  delineated.  For 
delineation .  of  fistulous  tracts  slowly 
inject  quantity  necessary  to  fill  the 
tract.  For  delineation  of  peritoneal 
hernias  inject  0.5  to  1.0  milliliter  per 
pound  of  body  weif  ht  directly  into  the 
peritoneal  cavity, 

(3)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian, 

§§  .'>22,.-.6 1.  .')22. 1 .162    I  Deleted  I 

b.  By  deleting' §§  522.564  Sodium  dia- 
trizoate and  meglumine  diatrizoate  in- 
jection and  522.1362  Meglumine  diatri- 
zoate and  codium  diatrizoate  injec- 
tion. 

Effective  date.  This  regulation  is  ef- 
fective March  9,  1979. 

(Sees.  512.  701<a).  52  Stat.  1055.  82  Slat.  343- 
351  (21  U.S.C.  360b.  371(ai)  » 

Dated:  March  5.  1979.  •   " 

Lester  M.  Crawford, 
Director,  Bureau  of , 
Veterinary  Medicine. 

IFR  Doc.  79-7142  Filed  3-8-79;  8:45  ami 
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CHAPTER  II— DRUG 
ADMINISTRATION, 
OF  JUSTICE 


ENFORCEMENT 
DEPARTMENT 


PART  1310— PIPERIDINE  REPORTING 
AND  PURCHASER  IDENTIFICATION 

AGENCY:  Drug  Enforcement  Admin- 
istration. Justice, 

ACrriON:  Final  rule, 

SUMMARY:  This  rule  is  issued  to  es- 
tablish interim  regulations  to  imple- 
ment Section  203(b)(2)  of  Title  II— 
PCP   Criminal    Penalties   and   Piperi- 
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dine  Reporting— of  Pub.  L.  95-633. 
"The  Psychotropic  Substances  Act  of 
1978,"  as  required  by  Section 
203(b)(2).    ,     Specifically.  Section 

203(b)(2)  requires  that  final  interim 
regulations  be  promulgated  not  later 
than  75  days  after  the  date  of  the  en- 
actment of  Pub.  L.  95-633.  to  detail 
the  manner  and  extent  of  piperidine 
reporting  and  customer  identification 
requirements  of  Section  202(b)  of  Title 
II  of  the  Act. 

EFFECTIVE  DATE:  The  effective 
date  of  this  part  is  April  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Alfred  A.  Russell,  Chief,  Regulatory 
Support  Division.  Drug  Enforcement 
Administration,  telephone  202.-633- 
1570. 

SUPPLEMENTARY  INFORMATION: 
A  notice  was  published  in  the  Federal 
Register  on  December  11.  1978  (43  FR 
57922)  proposing  to  establish  report- 
ing and  identification  of  purchaser  re- 
quirements pursuant  to  Section 
203(b)(2)  of  Title  II-PCP  Criminal 
Penalties  and  Piperidine  Reporting— 
of  Pub.  L.  96-633  The  Psychotropic 
Substances  Act  of  1978."  All  interested 
persons  were  given  until  January  tO. 
1979  to  submit  their  comments  or  ob- 
jections in  writing  regarding  this  pro- 
posal. 

Two  manufacturers  and  one  import- 
er responded  to  the  Notice.  The  Im- 
porter (BASF  Wyandotte)  suggested 
that  reporting  of  each  importation 
within  a  seven-day  period  would  be 
burdensome  and  reporting  of  total  im- 
portation should  be  limited  to  an 
annual  import  statement  by  reputable 
importers.  The  Drug  Enforcement  Ad- 
ministration (DEA)  believes  that 
§  1310.06  Exemptions,  as  revised  from 
proposed  §  1310.05.  provides  adequate 
relief  for  this  concern.  DEA  also  be- 
lieves that  semi-annual  reporting  is 
Justified. 

Both  manufacturers  requested  sev- 
eral definitional-  clarifications  and 
changes  in  wording  to  preclude  misin- 
terpretation. These  comments  have  re- 
sulted in  adding  a  section  of  defini- 
tions, renumbering  of  the  proposed 
sections  and  wording  changes  in  th^sc 
sections.  DEA  believes  the  revised  sec- 
tions satisfy  all  substantive  comments 
made  concerning  the  original  proposal. 

Therefore,  under  the  authority 
vested  in  him  by  the  Act  and  by  regu- 
lations of  the  Department  of  Justice, 
the  Administrator  of  the  Drug  En- 
forcement Administration  hereby 
orders  that  new  Part  1310  be  added  to 
Title  21  of  the  Code  of  Federal  Regu- 
lations as  follows: 
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PAitrnio— nPHoiNE  repoiting  and 

PURCHASER  IDENTIFICATION 

Sec. 

1310.01  Definitions.  / 

1310.()2  Persons  required  to  reporfe 

1310.03  Contenu  of  report. 

1310.04  Frequency  and  form.at  of  rcportn. 

1310.05  Purchaser  identiflcatioa 
131006  Exemptions. 

Authority:  Sec.  203(b)<2)  of  Title  II.  Pub. 
L.  95  633,  21  U.S.C.  830  note.  92  Stat.  3776 

§  1310.01     Definitions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings  speci- 
fied: 

(a)' The  term  "piperidine"  Includes 
its  salts  and  acyl  derivitives; 

(b)  The  term  "individual  purchaser" 
means  a  human  being  not  acting  as  an 
agent  or  official  of  a  business  entity 
(e.g..  company,  corporation,  partner- 
ship) or  an  accredited  academic  insti- 
tution; 

(c)  The  term  "person"  includes  any 
individual,  corporation,  business  trust, 
partnership,  association,  or  other  legal 
entity. 

§  *  310.02     PersonK  required  to  report. 

Any  person  who  distributes,  trans- 
fers, sells,  ships  or  imports  piperidine, 
unless  exempted  in  accordance  with 
§  1310.04(c)  shall  report: 

(a)  Each  importation  of  any  quanti- 
ty of  piperidine  and  each  transfer 
from  the  importer  of  record  to  any 
purchaser  who  is  not  the  importer  of 
record; 

(b)  Each  shipment  of  piperidine  In 
any  quantity  to  any  Individual  or 
entity  other  than  an  individual- 

(c)  All  thefts  or  significant  losses  of 
piperidine. 

§  130.oi    Content  of  repbrtt. 

Report^  required  under  §  1310.02 
shall  include  at  least  the  following: 

(a)  For  an  indi\idual  purchaser: 

( 1 )  The  name,  address  and  age  of  the 
individual; 

(2)  The  type  of  identification  which 
the  Individual  purchaser  presents  U> 
confirm"  his  Identity  with  correspona- 
ing  identification  numbers; 

(3)  The  quantity  and  form  of  piperi- 
dine;     '  -^ 

(4)  The  (Jate  shipped  and  method  of 
shipment  (company  truck,  picked  up 
by  customer,  etc.); 

(5)  The  name  and  address  of  .the 
shipper 

(6)  The  name  and  title  of  the  person 
authorizing  the  shipment:  and 

(7)  The  intended  use  of  the  piperi- 
dine. 

(b)  In  the  case  of  shipment  to  an 
entity  other  than  an  individual: 

i     (1)  The  name  and  address  of  the 
entity;  , 
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(2)  The  name,  address  and  title  of 
the  person  ordering  or  receiving  the 
piperidine; 

(3)  The  type  of  identification  pre- 
sented to  confirm  the  Identity  of  the 
person  and  the  entity; 

(4)  The  quantity  and  form  of  piperi- 
dine: 

(5)  The  date  shipped  and  method  of 
shipment; 

(6)  The  name  and  address  of  the 
shipper: 

(7)  The  name  and  title  of  the  person 
authorizing  shipment;  and 

(8)  The  intended  use  of  the  piperi- 
dine. 

9  1310.04     Frequency    and    formal    <if    re- 
ports. 

(a)  All  reports  required  to  be  made 
under  this  part  shall  be  submitted  to 
the  Drug  Enforcement  Administration 
office  nearest  the  reporter's  place  x>f 
business,  not  later  than  seven  (7)  days 
after  the  distribution,  shipment  or  im- 
portation. 

(b)  Reporting  forms  will  be  provided 
by  the  Drug  Enforcement  Administra- 
tion as  soon  as  they  are  available  and 
may  then  be  obtained  from  the  near- 
est Drug  Enforcement  office.  In  the 
meantime,  reports  may  be  submitted 
on  plain  bond  paper  or  business  letter- 
head provided  they  contain  the  re- 
quired information.  A  suggested 
format  tor  reporting  is  given  below: 

Supplier-Importer 

Name 

Business  phone  ^ 

Address -. 

City State Zip 

Name  of  person  authorizing  shipment 

Title 

Purchaser. 

Name — 


Business  phone 

Address  

City 


SUte 


Zip 


Age  (if  individual  purchaser) 

Name  of  Person  Requesting  Shipment 

Title 

Shipping  address  (if  other  than  purcbaser): 

Street  ■ 

City State Zip n 

Identification: 

Purchase  Order  No.  — ^ 

Drivers  License  No.  — '■ 

Credit  Card  No. 

Other  

Method  of  Shiprn^nt: 

Company  Truck-'- . 

.•Common  Carrier    '■ ■ 

Customer  pick  up '■ • 

Other  — 


Quantity  and  Form 
Date  of  Shipment 


Intended  use  of  piperidine: 


Loss  or  Theft: 

Date —  Quantity 

Theft  from  premises    - 


In  "Pransit  — 


(c)  Notwithstanding  the'  provisions 
of  sub-paragraph  (a)  hereof,  and 
?  1310.06.  beginning  on  June  30.  1979 
and  on  each  December  31  and  June  30 


thereafter  each  person  who  distrib- 
utes, ships  or  imports  piperidine  shall 
submit  to  the  Drug  Enforcement  Ad- 
minLstratlon  office  nearest  his  place  of 
business  a  complete  list  of  all  purchas- 
ers of  piperidine  to  which  the  shipper 
has  made  shipmeht  within  the  six  (6) 
months  immediately  preceding  each 
reporting  date  as  hereinabove  re- 
quired. Such  lists  need  only  contain 
the  name  and  address  of  the  purchas- 
er and  the  quantky  iind  date  of  each  . 
shipment  toihat  purchaser. 

§  1.110.03    Purchaser  idl^tincatiyn. 

Each  person  required  to  report 
under  Section  310(a)  of  the  Act  (21 
U.S.C.  830)  shaU  establish  a  system  of 
requiring  positive  identification  of  all  / 
persons  who  purchase  or  receive  piper- 
idine froth  them.  The  Drug  Enforce- 
ment Admin^tration  recommends 
that  such  identification  consist  of  at 
least  a  letterhead  and  signature  of  the 
purchaser  or  his  agent  In  the  case  of 
business  entities  and  the  usual  identi- 
fication (4.g..  drivers  license/credit 
card  combmation)  required  for  credit 
transactions  for  sales  to  Individuals. 
However,  alternative  systems  of  posi- 
tive identification  tnay  be  acceptable 
after  review  and  approval  by  the  ap- 
"  propriate  Regional  Director  of'  th* 
Drug  Enforcement  Administration. 


prdval  within  thirty  (30)  days  follow- 
ing receipt  of  the  request. 


This  order,  and  the  interim  regula- 
tions i.ssued  hereunder,  are  effective 
April -9.  1979. 

Dated:  March  1.  1979. 

Peter  B.  IIcnsinger, 
Administrator, 
_    "^  '  brug  Enforcement 

-  Administration,    f, 
fFR  Doc.  79-7178  Filed  3-8-79:  8:45  am] 


,1. 
§  I:M0.0«    Exemptions. 

Requests  for  exemption  from  report- 
ing: 

(a)  Any  person  who  distributes, 
ships,  sells  or  imports  piperidine  may 
request  exemption  from  reporting 
shipments  to  the  Drug  Enforcement 
Administration  upon  his  certification 
that  a  specific  purchaser  Ls  known  by 
him  to  be  a  customer  who  has  estab- 
lished legitimfite  business  credentials 
for  piperidine  purchases.  Such  certifi- 
cation may  be  on  plain  bond  paper  or 
letterhead  signed  by  ^  responsible 
party  and  shall,  be  submitted  to  the 
Drug  Enforcement  Administration 
office  nearest  the  person's  place  of 
business.  ^ 

(b)  Any  -person  who  imports  piperi- 
diiie  may  request  exemption  from  the 
seven-day  reporting  requirement  for 
importation,  provided  that  each  im- 
portation Is  reported  in  accordance 
with  §  1310.04(c). 

(c)  Intra-company  trar^grs  or  on- 
site  transfers  between  affiU^ted  com- 
panies of  piperidine  where  the  piperi- 
dine is  noV  removed  from  the  control 
of  either  the  transferring  company  or 

'  affiliated  company  are  exempted  from 
the  seven-day  reporting  requirement 
upon  request. 

The  Drug  Enforcement  Administra- 
tion will  inform  the  person  requesting 
'the  exemption  of  its  approval  or  disap- 
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^      Title  23^Highway« 

CHAPTER  I— FEDERAL  HIGHWAY  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATIOri    .      * 

SUBCHAPTER  H— RIGHT-OF-WAY  AND 
ENVIRONMENT 

PART  771— ENVIRONMENTAL 
IMPACT  AND  RELATED  STATEMENTS 

Authority  Citation 

AGENCY:  Federal  Highway  Adminis- 
tration (FHWA),  DOT. 

ACTION:  Notification  of  authority  ci- 
tation. 

SUMMARY:  At  43  FR  20978.  May  16. 
1978.  the  Federal  Highway  Adminis- 
tration amended  FHWA  environmen- 
tal regulations  to  allow  the  processing 
as  nonmajor  Federal  actions  of  pro- 
jects having  only  a  minimal  effect 
upon  properties  protected  by  section 
4(f)  of  the  Department  of  Transporta- 
tion Act  or  section  106  of  the  National 
Historic  Preservation  Act.  This  docu- 
ment adds  the  authority  citation 
under  which  the  aniendment  was 
issued. 

EFFECTIVE  DATE:  May  19.  1978. 

FOR  FURTHER  INfHDRMATION 
CONTACT: 

Robert    G.     Clour,    Environmental 
Programs  Division,  202/426-0106,  or 
Marguerite  L.   Price,  Office  of  the 
.    .Chief  Counsel,  202/426-0791. 

SUPPLEMENTARY  INFORMATION: 
The  proper  authority  citation  for  the 
rule  document  78-13222  which  amend- 
ed 23  CFR  Part  771  published  at  43 
PR  209t8  Is  as  follows: 

(16  U.S.C.  470f.  662(a).  1301:  23  U.S.C.  128. 
138.  315;  42  U.S.C.  4332(2>(C)  and  (D).  7401: 
49  U.S.C.  1653(f):  40  CFR  1500:  and  49  CFR 
1.48(b).) 

Issued  oil:  March  1,  1979. 

Lorenzo  Casanova, 
Chief  Counsel. 

[FR  Doc.  79-7155  Filed  3-8-79;  8:45  am] 
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Title  24 — -Housing  and  Urban 
Development 

CHAPTER  X— FEDERAL  INSURANCE 

..  ADMINISTRA^riON         '         « 

\ 

SUBCHAPTER  B-NATIONAL  FL<X>D 
.-       INSURANCE  PROGRAM 

[Docket  No.  5199] 

PART  1915— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  FLOOD 
HAZARD  AREAS 

Communities  With  Minimal  Flood  ^ 
Hazard  Areas 

AGENCY:  Federal  Insurance  Adminis- 
fration,  HUD.  ^ 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator,  after  consultation  with 
local  officials  of  the  communities 
listed  below,  has  determined,  based 
upon  analysis  of  existing  conditions  in 
the  communities,  that  these  communi- 
ties' Special  Flood  Hazard  Areas  are 
small  in  size,  with  minimal  flooding 
problems.  Because  existing  conditions 
indicate  that  the  area  is  unlikely  to  be 
developed  in  the  forseeable  future, 
there  is  no  Immediate  need  td"  use  the 
existing  detailed  study  methodology  to 
determine  thie  base  flood  elevations 
;  for  the  Special  Flood  Hazard  Areas. 

Therefor*,  the  Administrator  is  con- 
verting the  communities  listed  below 
to  the  Regular  Program  of  the  Nation- 
al Flood  Insurance  Program  (NFIP) 
without  determining  base  flood  eleva- 
tions. 

EFFECTIVE  DATE:  The  date  of  this 
notice. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  'Richard  W.  Krimm,  Assistant 
Administrator,  Office  of  Flood  In- 
surance, (202)  755-5581  or  Toll  Free 
Line  800-424-8872.  Room  5270.  451 
Seventh  Street  SW..  Washington. 
b.C. 20410. 

SUPPLEMENTARY  INFORMATION: 
In  these  communities,  the  full  limits 
of  flood  Insurance  co\erage  are  availa- 
ble at  actuarial,  non-subsidized  rates. 
The  rates  will  vary  according  to  the 
zone  designation  of  the  particular  area 
of  the  community. 

Flood  insurance  for  contents;  as  well 
as  structures,  is  available.  The  maxi- 
mum coverage  available  under  the 
Regular  Program  is  significantly 
greater  than  that  available  under  the 
Emergency  Program. 

Flood  Insurance  coverage  for  proper- 
ty located  in  the  communities  listed 
can  be  putchased  from  any  licensed 
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property  Insurance  agent  or  broker 
ser\lng  the  eligible  community,  or 
(rom  the  National  flood  Insurance 
Program.  The  effective  date  of  .conver- 
sion to  the  Regular  Program  will  not 
appear  in  the  Code  of  Tcderal  Regula- 
tions except  for  the  page  number  of 
this  entry  in  the  Federal  Reoisxta. 
The  entry  reads  as  foflows: 

§  1913.n     Li«t   of  C«iminuniti«':4  «ith;  Mini- 
ma! Flo«)d  Hazard  Areas. 

Stair,  County  and  Comniinilu ^qme 

Indiana.  Porter,  City  ol  Valparai:io 
Michigan.  St.  Jo-st-ph.  ViUace  of  Colon    . 
Michigan.  Wayne,  ClU' (?flnji5tc-r 
Ohio.  Cuyahoga.  City  oTtSfondvii-^  Hvights 
O'lio.  Bi.tl«r.  City  of  MidrtletqwnV  '    . 

Ohio.  Cuyahoga,  V.llaKC  of  Oak»o^ 
Ohio.  Summit.  Village  of  PenlnsllIs^ 
Ohio.  HaniiUon.  City  of  Wyomihg 
Penns>  I ,  ania.  Lycoming,  Town.ship  of  Mill 

Creak 
.Pennsylvania.  YorK.  Borough  of  New  Pree- 
.  ■  doftj  ■  * 

Loui&iana.    St.    Helena    Pari.'?h,    VtUage    of 

Montp«i'i-r 


iNaHaral  Flood  Insurance  Act  of  1068  (litlc 
XIII  of  Housing  and  Urban  D<v«lopmfnt 
Act  of  1968).  effective  Januarj  2!i.  1969  (33 
FR  17804.  NovfiWber  28.  1968).  as  amended 
(4f  use.  4001-4128),  and;  SecrtUry's  dele- 
gation of  ;iuthority  to  Fr-dtral  Iii.s<irance 
Administrator,  43  FR  T719.) 

In  acrordancc  »lrh  S'.ction  7  i)i<4)  of  the 
Deparlmrnt  of  HUD  Act.  Section  a24  of  the 
Hoi::>inK  and  Comiriunity  Amendments  of 
1978.  Pub~L.  95  S57.  92  Stat.  2080.  thLs  rule 
has  been  granted  waiter  of  Coni^resslonal 
review  requirements  in  order  to  p«>nnit  it  to 
take  effect  on  the  date  Indicated. 

.    Issued;  February  23,  1979. 

i    Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

(FR  Doc.  79  6809  Piled  3  8  79:  8:'!t  am] 
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IDocket  No.  F1-4721I 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Detormination 
for  the  City  of  Hilliard,  Franklin 
County,  Ohio 

AGENCY.  Federal  insurance  Adinini.s- 
iration.  KUD. 

ACTION  Pinal  rule. 

SUMMARY:  Final  base  (10d-ye;ir) 
flood  elevations  are  listed  below  for  .se- 
lected locations  in  the  City  of  Ililiiard. 
Franklin  County.  Ohio.  The.sc  base 
( 100-year)  flood  elevations  arc  tlie 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
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for  participation  in  the  natiOiiul  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  Insurance  rate  niap 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Hiliiard. 
Franklin  County ,^Ohio. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  Frantthn  County  are 
available  for  review  at  3800  Municipal 
Square,  Hiljiard.  Ohio. 

FOR  FURTHER  INFORMATION; 
CONTACT:  r 

Mr.  Richar'd  Krirrm.  Assistant  Ad- 
.  ministrator.  Office  of  Flood  Insur- 
ance. Room  5270,  451  Sovtnth  St/ret 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION:. 
The  Federal  Insurance  Administrator 
gives  notice  of  the   final   determina- 
tions of  flood  elevations  for  the  City 
of  Hilliard.  Franklin  County,  Ohio. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
.93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
iluu.sing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90  448).  42  U.S.C. 
4001  4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  communiry  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  commtmity  or  from  individ- 
ual-s  within  the  community. 

The  Admin'jftrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100 -year)  flood  eleva- 
tions for  selected  locations  are: 


Ele^ 

L-atloii 

in 

feci. 

Soiirct-  of  noodinr 

Lora::on              national 

uei 

idetlc 

vcr'ical 

dauim 

Glover  Oroff 

8o';th  corpor«ie  Uml*.s .. 

937 

Uitch. 

Just  doins'ream  of 
Sciotc  Darby  CroeK 
Rottd 

940 

Hs.vden  Run...4 

Eait  ccrpontjt.  Itmlt  ....... 

909 

MS  feet  upstrram  of 

.     910 

Avpry  aoad. 

1.400  (f*t  upi'ri  .-Lni  of 

912 

Avery  Road. 

Tudor  Dllch _.. 

100  feel  ('P-strram  of 
east  corpo.'->te  limit. 

<70 

50  feet  upstream  of 
Parkway  Lane. 

875 

940  le-t  u.-^treun  of 

8ao 

Parkcay  Lane. 

}\is,1  dottTUtlrrsm  of 

M9 

ConRall. 

Hamilton  Ditrh 

Fast  corporate  limit 

B69 

Elevation 

Infect. 

Source  of  flooding 

Location              national 

geodetic 

vert  leal 

• 

datum 

100  feet  dotktulream'uf          (76 

Ljman  Drive. 

800  feel  upslream  of               SS4 

Lyman  Drive. 

Ju^l  dottnxtream  of                898 

ConRall. 

Just  upstream  of                    902 

. 

ConRall. 

t    ■ 

Jusl  downstream  of                903 

Leap  Rorul. 

Just  upalrcam  of  Leap    .        907 

Road. 

1,670  feel  upstream  of           912 

LeapRo«d. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Houiiing  and  Urban  Ekvtlopment 
Act  of  1968),  effective  January  28  1969  (33 
FR  17304.  November  28,  1968),  as  an.ended 
(4J  U.S.C.  4001-4128);  and  Stcrttarys  dele- 
Kation  of  authority  to  Fderal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oM4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95  557,  92  Stat.  2080.  this  rule 
has  been  grantt-d  waiver  of  Coiigrcssional 
review  requiremoiits  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  22.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FR  Doc.  79  C790  Filed  3-8-79:  8:45  ami 


[4210-01-Ml 

[Docket  No.  FI-4639]   • 

PAHl  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER. 
MINATIONS 

Final  Flood  Elevation  Dotermination 
for  tho  Villogo  of  Jofforson,  Ashta- 
bula County^  Ohio 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:.Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Village  of  Jef- 
ferson, Ashtabula  County.  Ohio. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  maft- 
agp^ment  measures' that  the  communi- 
ty is  required  to  either  ad9pt  or  show- 
evidence  of  being  already  Ih  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  In  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Jefferson, 
Ashtabula  County,  Ohio. 


ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  greas  and  the  final 
elevations  for  the  Village  of  Jefferson 
are  available  for  review  at  the  Village 
Hall.  27  East  Jefferson  Street,  Jeffer- 
son. Ohio. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
.  ministrator.  Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755  5581  or  toll  free  line  800  424- 
8372. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
givc-s  notice  of  the  finaf  dclermina- 
tion.s  of  flood  elevations  for  the  Vil- 
lage of  Jefferson,  AshtabiHa  County, 
Ohio. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  .sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title^  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
p<-riod  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals w  ithin  the  community.  , 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  »ln  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-y*ar)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

K^iin-.-  of  flotxlins 

Location              natlon.il 

gi-odetlc 

vertical 

• 

datum 

•  Vmi-lery  Creek 

At  Poplar  Street  .„ 866 

300  feet  upstream  of              868 

Poplar  Street. 

600  feet  upstream  of               870 

Poplar  Street. 

250  feet  downstream  ol          8T'J 

Elm  Street. 

1 

250  feel  upstream  of               874 

Elm  Street. 

Just  downstream  of                882 

Chestnut  Street. 

Just  upstream  of                     884 

Chestnut  Street. 

500  feet  upstream  of               885 

Chestnut  Street. 

RULES  AND  REGULATIONS 

Housing  and  Community  Amendments  of 
1978.  P.L.  95-557,  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirenunts  In  order  to  permit  it  to  take 
effect  on  the  date  indicatecl. 

Issued:  January  25.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  7JK6791  Piled  3  8-79:  8:45  ami 
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(NafionalPlotxl  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and.  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dr-le- 
gation  of  authority  to  Federal  In.surancc 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)<4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
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(Docket  No.  FI-4640] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Mentor-on-the-Lake, 
Lake  County,  Ohio 

/    AGENCY:  Federal  Insurance  Adminis- 
tration, HUD, 

ACTION;  Final  rule. 

SUMMARY:     Final     ba.se    (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Mentor-- 
on-the-Lake.  Lake  County.  Ohio. 

These  base  ( 100-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in^  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
■  tional  flood  insurance  proKram 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  Insurance  rate  map 
.  (FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Mcntor-on- 
thc-Lake,  Lake  County,  Ohio. 

ADDRESS:  Maps  and  other  informa. 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Mentor-on- 
the-Lake  are  available  for  review  at 
the  City  Hall,  5860  Andrews  Road, 
Mentor-on-the-Lake.  Ohio. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

UPPLEMENTARY^NFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevatiohs  for  the  City 
of  Mentor-on-the-Lake.  Lake  County. 
Ohio. 

This  final  rule  is  issued  invaccord- 
ance  with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 


Vl 


tion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L,  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals w  ithin  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  PiCti  1910. 

The  final  base  ( 100-year)  flood  eleva- 
tions for  selected  locations  arc: 


Source  of  floodiiu! 


Location 


Elevation 
in  feet, 
national 
■^  geodelir 
vertictU 
.datum 


LAesiie.. 


Entire  Clty,ol  Mentor- 
on-the-Lake. 


S76 


(National  Flood  Insurance  Art  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Art  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28,  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  arcordance  with  Section  7(o»(4)  of  the 
'  Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Communltv  Amendmenti  of 
1978.  Pub.  L.  95-557.  92  KtAt.  2080.  thii;  riilo 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  p>ermit  it  lo 
take  effect  on  the  date  indicated 

Issued:  January  24.  i979. 

Gloria  M,  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6792  Filed  3-8-79:  8:45  ami 
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(Docket  No.  FI-46421 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Village  of  Woite  Hill,  Lake 
County,  Ohio 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Village  of  Waite 
H|ll.  Lake  County.  Ohio.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  e\i- 
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dence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  <NPIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rdte  ijiap 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Waite 
Hill,  Lake  County.  Ohio. 

ADDRESS:' Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Village  of  Waite  Hill 
are  available  for  review  at  the  Village 
Hall.  Eagle  Road.  Waite  Hill.  Ohio. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
mini-strator.  Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington.  DC.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Vil- 
lage of  Waite  Hill,  Lake  County,  Ohio. 

This  final  rule  is  i-ssued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001  4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90>  days  has  been 
provided.  No  app<*als  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  area.s  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100-year)  flood  eleva-^ 
tions  for  selected  locations  are: 


RULES  AND  REGULATIONS 


S>Jurr»'  ol  nocwliru: 


Lrxaljon 


Chagrin  River.. ...•.    Ali-onnufnrpofEa.it  618 

Branch  Chasrin  River 
(corporate  limit). 
•  0.9  milt-s  upst*WHn  of  625 

R;-.  i-r>idi-  UrtVf . 
0  62  miles  (kmnst ream    '        636 
of  Fattle  Road. 
-  >  Upstream  side  of  Eatsle  844 

Road. 

Opstrt-am  corporate  l>61 

limit 
East  Branch  At  lonfliiencr  with  618 

Chafinn  River  .         Chagrin  River. 

0.4  iriles  upstream  of  620 

NiTtheasl  Bound  I  90. 
0  64  milf^  dovinstream  628 

of  Marliell  Road. 


Elevation 

in  feet. 

Source 

ot  rioodin* 

Location 

national 
geodetic 
vertical 
datura 

^ 

0.34  mflrs  douTUtream           631 

of  MarHrll  Road. 

Upstream  corporate 

638 

UMii. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  ab  amended 
(42  U.S.C.  4001-4128):  and  Secreiarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(0X4)  of  the 
^Department  of  HUD  Ac!.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978'.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  tjeen  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  t<r 
take  effect  on  the  date  indicated. 

Lssued:  January  22.  1979. 

Gloria-M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc  79-6793  Filed  3-S-79;  i:45  am) 
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I  Docket  No  FI-3744J 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATION ^ 

Final    Flood    Elevotion    DeteriTHndtion 
for   the   City   of   Duncan,   Stephens'* 
County,  Oklahoma 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD.     ^ 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (iOO-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Duncan. 
Stephens  County,  Oklahoma. 

These  base  (100- year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures-  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  In  the  na- 
tional flood  Insurance  program 
.(NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Duncan. 
Stephens  County,  Oklahoma. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Duncan.  Ste- 
phens County,  Oklahoma,  are  availa- 
ble for  review  at  the  City  Engineer's 
Office,  Eighth  and  Willow  Streets, 
Duncan.  Oklahoma. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krtmm,  Assistant  Ad- 
ministrator. Office  <rf  Flood  Insur 
ance.  Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202 
755-5581  or  toll-free,  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Duncan,  Stephens  County,  Oklaho- 
ma. 

This  final  rule  is  ls.sued  in  accord 
ance  with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  *nd  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provlded,and  the  Administrator  ha.s 
resolved  the  appeals  presented  by  the 
community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flood!  ni{ 


Location  - 


Elevation 
in  fett. 
Fiatlonal 

vertical 
datum 


Claridy  Crt^ Just  upstream  of 

,    Seminole  Street. 
Just  down.<itr«-am  of  Bois 

DArc. 
Just  do«7iKtream  of  Oak 

Avenue. 
Just  upstream  of  EIX 
Avenue. 

Cow  Creek Just  upstream  of  State 

Highway  7  culvert. 
Holiday  Inn  Pork ..  Jast  downstream  of  EJk 
Avenue. 

tVillow  Creek Just  down-stream  of  Pit 

Park  Boulevard. 
Just  upKtreani  ol  Main 
.  Street. 

Just  downstream  of 
Plato  Road. 

Tributary  B. Just  upstream  Of  Bee«h 

Street 

Tributary  P .'  Just  upstream  of  frarli 

Avenue. 

Tributary  E .^   Approximately  100  ftre' 

"t  downstream  of  Pecalj 

Avenue. 

Tributary  P Just  downstre«m  of 

8UU«  Hlithway  7. 


1063 
1080 
1102 
1I30 
1071 
1140 

ioa6 
iio-1, 

1183 
1100 
1100 

II1& 

lOSO 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urt>an  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  Novemt>er  28.  1968).  as  amended 
(42  U.S.C.  4001  4128);  and  Secretary "k  dele 
gallon  of  authority  to  F»-der*l  Infiiiranc*- 
Administrator.  43  FR  7719.) 


Ill  actH>rdance  with  Section  7(oK4)  of  the 
Department  of  Housing  and  Urban  Develop, 
ment  Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  Pub.  L. 
95  557.  92  SUt.  2080.  this  rule  has  been 
granted  waiver  of  Congressional  review  re- 
quirements In  order  to  permit  it  l»  lake . 
effect  on  the  date  indicated. 

Issued;  January '22,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(KR  Doc.  79-6794  Piled  3  8  79;  8:45  am] 
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^        [Docket  No.  FI  45661 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

^      Final  Flood  Elevation  Determinations 
for    the    City    of    Drain,    Douglas' 
County,  Oregon 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION;  Final  rule. 

SUMMARY:  Final  ba.se  (100  year) 
flood  elevations  are  listed  below  for  sc- 
lectcvi  locations  in  the  City  of  Drain, 
Douglas  County,  Oregon.  These  bn.se 
( lOO^ycar)  flood  elevations  arc  the 
b^usLs  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dince  of  being  already  in  effect  in 
order  to  qi\allfy  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

CFFECTIVE  DATE:  The  date  of  is.su- 
ance  of  the  Hood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood- 
elevations,   Tor    the    City    of    Drain. 
Oregon. 

ADDflEISS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines,  of 
the  flood-prone  aresis  and  the  final 
elf  vat  ions  for  the  Olty  of  Dr9.in,  are' 
available  for  review  at  City  Hall.  City 
Administrator's  Office,  Drain,  Orogop. 

-   FOR   FURTHER   INFORMATION 
CONTACT;  0* 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
,  SW..  Washington.  D.C.  .2<»410,  202- 
755  5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Adminj-strator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Drain.  Oregon. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L; 
93-234).  87  Stat.  .980.  which  added  sec- 


ItULES  AND  REGULATIONS 

tion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  <letermination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uils  within  the  community. 

The  Ajjimirtistrator  has  developed 
criteria  for  flood  plain  management  in 
flood  prone  areas  in  accordance  with 
24  CFR  Part  ISIO. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locatiotis  are: 


E3ev4tion 

in  feet. 

Sourr»-  of  f  loodinc: 

Location 

natlona: 
geodetic 
vertical 

? 

datum 

Elk  Crtrk 

Fir  Stn-f t -20  feef . 
Cedp.r  Strcet-100  fe 

287 

ef..       291 

"*,' 

Footbridge— 100  feel 

• 294 

Southern  Pacific 

296 

Ra<lro^-100  feet 

• 

Pa.s.s  Creek 

Southern  Pacific 
Ra(lroad-20  fecf. 

293 

. 

-BStreet-lOOfeet*.. 

„ 296 

'Upfitream  of  cenl«rline. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Hoii-sing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804.  Novemt?er  28.  1968),  as  amended 
(42  U.S.C.  4001-41281;  and  Secretary's  dele- 
'gat  ion  of  authority  to  Federal  Insurance 
AcJmfnl.strator.  43  FR  7719.1 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  St,at.  2080,  this  rule 
has  t>een  granted  waiver  of  Congressional 
review  lequif ements  in  order  to  permit  It  tO'- 
take  effect  on  the  date  indicalgd. 

Issued:  January  25,  1979. 

Gloria  M!  Jimenez, 
Federal  Insurance  Administrator. 

f  FR  Doc.  79-6795  FUtd  3-8-79;  8:45  am] 
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Ct>ocket  No.  Fl-*5691 

PART  1917— APPEALS  FR6m  PRO- 
POSED  FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Zlevotion  Determination 
for  the  Gty  of  Riddle,  Douglas 
County,  Oregon 

i- 
AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:     Final     base     (100-year) 
flood  Elevations  are  listed  below  for  se- 
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lepted  locations  in  the  City  of  Riddle. 
Douglas  County,  Oregon.  These  base 
(100-year)  flood  elevations  are  the  ' 
basis  for  the  flood  plain  management 
measures  that  the  community  Is  re- 
quire^ to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Riddle. 
Oregon. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the .  City  of  Riddle,  are  .  ^ 
available  for  review  at  City  Hall,  647., 
1st  Avenue,  Ridcfle.  Oregon. 

FOR  FURTHER  V  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202 
755-5581  or  toll  free  line  800-424- 
8872. 

SUPPLEMENTARY  INPORT^LATION: 
The  FecJeral  Insurance"  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Riddle,  Oregon. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protectioii  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur-' 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  ,L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  commi^ty  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been, 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

<rhe  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

Source  of  floodinK 

Location 

1    national 

'    gc<x)eUc 

i-ertical 

datum 

Cow  Cre^k 


Downstream  corporate 

limits. 
Mam  Street— 20  feet 

upstream  of  centerhne. 


649 


012 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1^9  (33 
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FR  17804.  November  28  1968).  as  an^nded 
(42  U.S.C.  4001  4128  >:  and  Sorrciarys  dele- 
gation of  avithority  to  Federal  Insiiranre 
Administrator.  43  FR  7719.) 

In  accordance  wlih  Section  7(ok4)  of  the 
Department  of  HUD  Ai  t.  Station  324  of  the 
Hou:>ing  and  Communi'.v  Amendment !^  of 
W78.  Piib.  Ls,  95-557.  92  Slat.  ;J080.  this  rule 
•ha.s  been  granted  waiver  of  Congre.Soional 
review  ^eq'Ji^en^'nts  in  order  to  permit  it  to 
fake  effect  on  the  date  inriicated. 

Issued:  January  25.  !S79. 

'Gloria  M.  Jimfnez, 
Federal  Insurance  Administralor. 
rFR  Doc  79-6796  Filed  it  8  79  8  45  am) 


14210-01-Mj 

IDo<k.  t  No  n-42421 

PART  1917— APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND 
JUDICIAL  REVIEW 

Final  Flood  Elevotion  Determination 
for  the  City  of  Chester,  Delaware 
County,  Pennsylvania 

AGENCY;  Fedr-ral  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  ru)e. 

SUMMAHV:  Final  base  (100-year) 
flood  eleva'iort?>  are  Ii.sted  below  for  se- 
lected locations  in  {he  City  of  Chester. 
Delaware  County.  Pennsylvania. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement mea«:urt's  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  is.su- 
ance  cf  the  flood  insurance  rate  map 
('FIRM  >.  showing  base  ( 100-year)  flood 
elevation!^,  for  the  City  of  Chester. 
Delaware  County.  Pennsylvania 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  'detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevaUons  for  the  City  of  Chester, 
Delaware  Cbuni>.  Penn.sylvania.  are 
avail.iblv  for  review  at  the  Municipal 
BuildinR  Annex.  5th  and  Welsh 
Streets,  Chester.' Pennsylvania. 

FOR  Fl'RTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  As.sistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  DC.  20410.^  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

r 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice,  of  ih^  final  determina- 
tions of  flood veleVat ions  for  the  City 
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of  Chester,  Delaware  County,  Penn.syl- 
vania. 

This  final  rule  is  i.ssued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
"93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


• 

El-'-,  ation 
tn  fe.  t. 

Sourer  of  floodint! 

Ltxai  ion 

nailonal 

K<-odetic 

vert  ical 

datum 

Ridley  Crr^k..- 

CorpurMe  HmitB 

upstroarn 

41 

Chester  Part  Dam 

32 

'■ 

upf;Trf>Rm. 

Chest-T  Park  Dam 

31 

, 

<k>*rbtreLn. 

East  25Tfi  SUeel 

23 

upf>'.r«-ain. 

* 

• 

Interstate  Rout«  »5 

14 

upstream. 

. 

4th  Street  ujMtrekm. 

13 

Chester  Creek  ... .,. 

Corporate  UraiU 

3S 

upstream. 

, 

Chessie  Systetn 

26 

■' 

upfrtream. 

9ih  5lr>>'t  upctream. 

24 

2nd  Street  upstjram 

13 

(National  Flood  Insurance  Act  ot  1968  (TUle 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  Jnnuary  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  S.crpfarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  S<>ction  7(o)<4>  of  th^ 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Conununity  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080  this  rule  has 
been  Kranted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  lo  take 
effect  on  the  date  indicated 

Issued:  January  5,  1979. 

Gloria  M.  Jimuiez. 
Federal  Insurance  Administrator. 

tFR  Doc  79  6797  Piled  3-S-79  8.45  ami 
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[ Docket  No.  PI -4 5961 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATION 

Final  Flood  Elevation  Determination! 
for  the  Township  of  Cleveland,  Co- 
lumbia County,  Penntylvonio 

AGENCY:  Federal  Insurance  AdminiR 
tration,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100  year) 
flood  elevations  are  lisLed  below  for  se- 
lected locations  in  the  Town.ship  of 
Cleveland,  Columbia  County.  Pennsyl- 
vania. These  base  ( 100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  dat4>  of  l-ssu 
ance  of  the  flood  insurance  ral«  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Cleve- 
land, Columbia  County,  Penrujylvanla. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flpod-prone  areas  and  the  final 
elevations  for  the  Township  of  Cleve- 
land. Columbia  County.  Pennsylvania, 
are  available  for  review  at  the  Cleve- 
land Township  Municipal  Building. 
Fisherdale.  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800  424 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina 
tions  of  flood  elevations  for  the  Town- 
ship of  Cleveland,  Columbia  County. 
Pennsylvania. 

This  linal  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  19«8  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 


base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


ElevBlion 

In  feet. 

Scum  of  rioodinc 

Location 

national 

geodetic 
vertical 

datum 

Roarinet  Creek Covered  Bridxe  No.  10  621 

<Ui/.>itream). 
Brttlge  No.  1 1  645 

(Upitrt-am). 
Bnagc  No.  12  692 

(Up.-itp'am). 
Soutli  Branch  Conllurnce  with  Mugser       613 

Roaring  Creek.         Run- 

Bridtie  No.  31  647 

(Upstream). 
Bridge  No  32  661 

(Ufjstream). 

MuK^-'rKun Confluence  with  South  613 

Branch  Roaring  Creek. 
■'      TovinKhip  Route  316  632 

(Upstr«-am). 
JohnM>n  Covered  Bridge        663 
(Upstream). 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  "17804.  Noveml)er  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2060.  this  rule 
ha.s  been  granted  waiver  of  Congressional 
review  requirements  In  order  to-permit  it  to 
take  of  feet  on  tl\e  date  indicated. 

Bsued:  January  24.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
(FR  Doc.  79-6798  Filed  3-8-79:  8:45  ami 
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[Docket  No.  FI-45711 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Borough  of  Everton, 
Fayette  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Borough  of 
Everson,  Fayette  County,  Pa.  These 
base  (100-year)  fl<M>d  elevations  are 
the  basis  for  the  flood  plain  manage- 
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ment  measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP), 

EFPECrriVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Ever- 
•son,  Fayette  County,  Pa.  ^ 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  tverson, 
Fayette  County,  Pa.,  are  available  for 
review  at  the  Everson  Borough  Build- 
ing. Brown  Street.  EX'erson,  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Everson,  Payette  County.  Pa. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980/which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  .for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  filial  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

Source  of  flooding 

Location              national 

geodetic 

vertical 

datum 

Jacobs  Creek 

2.&00  feet  do«-nstream         1,027 

of  State  Route  110. 

, 

SUte  Rout«  110 1.028 

ConRall 1,029 

Brown  Street 1,029 

Upstream  Corporate           1.031 

UmlU. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1^68).  effective  January  28,  1969  (33 
FR  17804.  November  28.  196)8).  as  amended 


13001 

(42  U.S:C.  400 1 -4 1 28);  and  Secretan's  dele-, 
gallon  of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.)  '' 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  Stat.  2080,  this  rule* 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31,  1979. 

Gloria  M.  Jimenez. 
Federal'insurance  Administrator. 

[FR  Doc.  79-6799  Filed  3-8-79:  8:45  am] 
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[Docket  No.  FI -45981 

PART  V91 7— APPEALS  FROM^  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  determination 
for  the  Tovirnship  of  Franklin,  Co- 
lumbia Couaty,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  "base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Franklin,  Columbia  County,  Pa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP.). 

EFFECTIVE]  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  f6r  the  Township  of  Frank- 
lin. Columbia  County,  Pa. 

ADDREiSS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Frank- 
lin. Columbia  County.  Pa.,  are  availa- 
ble for  review  at  the  residence  of  Mr. 
Richard  Fetterman.  R.D.  2,  Catawissa, 
Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
Th§  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
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ship  of  Franklin,   Columbia  County. 
Pa. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  TJ.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in 
r~  dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  <90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  wtith 
24  CFR  Part  1910. 

The  final  base  (iOO-year)  flood  eleva- 
tions for  selected  locations  are: 


1 


Sourer  of  flooding 


Uy-ation 


Qrvation 
In  feet, 
national 
■eodftic 
vertiral 
datum 


Susquehanna 

Confluence  with 

4«7 

River. 

Roaring  Creek. 

C[»tream  Corporate 

473 

Limits. 

Roarini;  Creek 

.  ConRail 

467 

Old  Concrete  Dam 

481 

(Upstream). 

Covered  Bridge  No.  S 

552 

(Upstream). 

.  Bridge  No  7  (Upstream 

567 

lOO;. 

SUte  Route  487 

596 

(IJpstream  IW).   "^ 

Upstream  Corporate    , 

620 

Limits 

South  Branch 

Bridge  No.  24 

57J 

R.>arjng  Creek. 

(Upstream). 

Bridge  No.  2S 

600 

(Upstream). 

Legislative  Route  49091 

612 

(Upstream). 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Hou.sing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  In.surance 
Adminii  irator.  43  FR  7719.) 

In  accordance  with  section  7(o)<4).of  the 
Department  of  HUD  Act.  section  324  of  the 
Hoasing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  It  to  take 
effect  on  the  date  indicated. 

Is.sued:  January  24.  1979.  ' 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[PR  Dor.  79-6800  Piled  3  8-79:  8:45  ami 


RULES  AND  REGULATIONS 

[4210-01-M] 

[Docket  No  FI-461S1 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Dotormination 
for  the  Township  of  Hemlock,  Co- 
lumbia County,  Pa. 

AGENCY:  Federal  Insurance  Adminis^ 
tration.  HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
r.ood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Hemlock,  Columbia  County,  Pa.  Tlicse 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment mea.'iures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  dale  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  bdse  (100-year)  flood 
elevations,  for  the  Township  of  Hcm- 
locli,  Columbia  County,  Pa. 

ADDRE^:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Hem- 
locli.  Colunit^a  County,  Pa.,  are  availa- 
ble for  review  at  the  residence  of  Mr. 
Herman  Ikeler,  Chairman  of  Hemlock. 
R.D.  2.  Bloomsburg.  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Hemliick.  Columbia  County. 
Pa. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dfe- 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base    flood   elevations   were    received 


from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  Hood  plain  management  in 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 
In  feet. 

Source  of  Hooding 

Location 

national 

ceotict 

!r 

vertical 

datum 

Fishing  Creek 

SUte  Route  44 

479 

• 

(Upstream). 

Railroad  Street 

495 

(Upstream). 

Interstate  Route  80 

497 

(Upstream). 

Hfmlock  Creek 

LesUlatlve  Route  19100 

.479 

(Upstream). 

SUte  Route  42 

492 

(Upstream). 

IntersUte  Route  SO 

543 

(Upstream). 

Little  Ftthinn 

Lefialative  Route  23» 

Creek. 

(Upstream^. 

Dam 

519 

501 

Township  Road  519 

549 

(Upstream). 

Upstream  Corporate 

552 

UmUs. 

(National  Flood  Insurance  Act  of  1968  'Title 
XIII  of  Housing  and  Urban  Devrloprrent 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  Noveml>er  28.  1968).  as  amended 
(42  VS.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  In.<;unincr 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)<4>  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Hou.<;lng  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  nilf 
has  t>een  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  the  date  Indicated. 

Issued:  January  24.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
(FR  Doc.  79-6801  FUed  3-8-79:  8:45  am] 


(421(M)1-M] 

[Docket  No.  FI-4616] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovation  Dotorminotion 
for  the  Borough  of  Hemdon,  North- 
umboHond  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Borough  of 
Hemdon.  Northumberland  County. 
Pa.  These  base  (100-year)  flood  eleva- 


tions are  the  basis  for  the  flood  plaiii 
management  measures  that  the  com- 
munity is  required  to  either  adopt  6t 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  In  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECrriVE  DATE:  The  date  of  issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Hem- 
don. Northumberland  County.  Pa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Hem- 
don. Northumberland  County,  Pa.,  are 
available  for  review  at  the  Borough 
Municipal  Building,  Main  Street, 
Hemdon,  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Kilmm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Hemdon,  Northumberland 
County.  Pa. 

This  final  rule  is  issued  In  accord- 
ance with  section  110  of  the  Flood  DLs- 
aster  Protection  Act  of  1973  (Pub.  L. 
^^^4).  87  Stat.  980,  which  added  sec- 
y  tion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
^  Housing  and  Urban  Development  Act 
of  1968  (Pub,  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportuoity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
ba.se  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
'  criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 
In  feet. 

Source  of  tloodlng 

Location 

national 
geodetic 

^ 

vertical 

- 

datum 

Susquehanna 

Downstream  Corporate         422 

River. 

UmlU. 

Pine  Street  (extended) ...       423 

Confluence  of  Mahanoy        426 

Creek. 

RULES  AND  REGULATIONS 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Fe'cieral  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 

effect  on  the  date  indicate(l. 

I 

Issued:  January  24.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6802  FUed  3-8-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  FI-4617] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Locust,  Colum- 
bia County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION;  Final  rule. 

SUMMARY:  Final  ba-se  (100-year), 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Locust.  Columbia  County,  Pa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  In  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of 
Locust,  Columbia  County,  Pa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township,  of  Locust, 
Columbia  County.  Pa.,  are  available 
for  review  at  the  RCV  Elementary 
School.  Route  42.  Numidia.  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determlna- 


i3ooa 

tiohs  of  flood  elevations  for  the  Town- 
ship of  Locust,  Columbia  County,  Pa. 

This  final  rule  Is  Issued  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
•^of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  pror>osed  » 
base  flood  elevations  were  received 
from  the  Community  or  from  individ- 
uals within  the  community. 

The    Administrator    has    developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with     . 
24  CFR  Part  1910. 

The  finaljtjase  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

in  feel. 

Source  of  floodlnc           Lncalioii 

national 

geodetic 

.   vertical.. 

datiun 

Roaring  Creek State  Route  42 

736 

Mill  Creek . 


(Upstream). 

LR  19086(UtKtrrami 758 

LR  19005  ( Upstream  1 786 

Covered  Bridge  No  17  798 

(Upstream).   " 
Covered  Bridge  No.  19  850 

(Upstream).  , 

LR  19009  (Upstream! 878 

Confluence  of  Tributar>'        916 

No.  16  to  Roaring 

Creek. 
Confluence  with  853' 

Roaring  Creek. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  IX'velopment 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  a.s  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  4eie- 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7<oM4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  January  24.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6803  Filed  3-8-79;  8:45  ami 
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[4210-01-M] 

[Docket  Nu.  FI-46181 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovation  Doterminotien 
for  tho  Township  of  Lower  Augus- 
ta, Northumberland  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  ba.se  { 100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Lower  Augusta.  Northumberland 
County,  Pa.  These  base  (100-year) 
flood  elevations  are  the  ba.'=us  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

EFFECTIVE, DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elPvations.  for  the  Township  of  Lower 
Augusta.  Northumberland  County.  Pa. 

ADDRE.SS:  Maps  and  other  ir|forma- 
tion  showing  the  detailed  outlines  of 
the  flood  prone  areas  and  the  final 
elevations  for  the  Township  of  Lower 
Augusta,  Northumberland  County. 
Pa.,  are  available  for  review  at  the 
Lower  Augusta  TownshijJ  Building, 
Hollowing  Run  Road.  Lower  Augihsta. 
Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  In.sur- 
ance.  Room  5270.  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872  ^ 

SUPPI.FMENTARY  INFORMATION 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina 
tions  of  flood  elevations  for  the  Town 
ship  of  Lower  Augusta.  Northumber 
land  County.  Pa. 

'  This  final  rule  Is  issued  in  accord 
ance  with  section  110  of  the  Flood  Dis 
aster  Protection  Act  of  1973  (Pub.  L 
93-234),  87  Stat.  980.  which  added  sec 
tion  1363  to  the  National  Flood  Insur 
ance  Act  of   1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of    1968    (Pub.    L.    90-448).    42    U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 


RULES  AND  ReGUtATtONS 

provided.  No  appeals  of  the'  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910, 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Sourcv  of  noodinc 


LoratloD 


Ele\'ation 

In  feel. 

nat  lonal 

:  geodetic 

vertical 

datum 


Susaiichaima 
River. 


> 


Dowtutream  Corporate 

Umlta. 
Connuence  o(  Bolle  Run 

ConRall 

Bolie  Run Connuencc  of 

SUsquehanna  River. 

State  Route  147 ._ — 

IiPtlt<(1ative  Route 

49023.. 

Snyder  Road 

B.iller  Road 

Footbridge  (MO  feet 

upstream  o(  Butler 

Road). 
Wooden  Bridge  ( 1.340 

feet  upstream  of 

But!i-r  Road). 
U-Klslatlio  Route  49023  ' 

<  3.750  f«'t  upstream 
of  Butler  Road). 

To»i«filp  Route  390 

Township  Route  394 

Legislative  Route  49023 
(3.0Q0  upntream  of 
Township  Route  394 ). 

Unnamed  Road  (1.100 
for!  UDstream  of 
U>sl^la'.lve  Route 
490J3). 

LeRislatlve  Route  49023 
(4.440  fci't  upstream 
of  Towa-ihip  Route 
391). 

Feftrrtnnn  Road 

Township  Route  396 

Legislative  Route  49023 

<  1.920  feet  upstream 
of  Township  Route 
3961. 


( 


429 

431 
438 
431 

431 
451 

466 
478 
488 


493 


919 

f 


S59 
»79 
601 


616 


633 


657 
692 
722 


(National  Flood  Insuranrt-  Act  of  1968  (Title 
XIII  of  Housing  knd  Urban  Development 
Art  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Ftderal  Insurance 
Adfninistrator.  43  FR  77'19.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Hoasinft  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Corgrtsslonal 
revie*  requirrments  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  24,  1979. 

Gloria  M.  Jimenfz, 
Federal  Insurance  Administrator. 

(FR  Doc.  79-6804  Piled  3-8-79:  8:45  ami 


J 


[4210-01-M] 

(Docket  No.  PI-4574] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Dotorminotion 
for  the  Municipality  of  Monroevillc, 
Allegheny  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Pinal  base  (100-ycar) 
flood  elevations  are  listed  below  for  se- 
lected locations  In  the  Municipality  of 
MonroevlUe.  Allegheny  County.  Pa. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  In  the  national  flood 
insurance  program  (NFIP).  ^ 

EFTECTTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100- year) 'flood 
elevations,  for  the  Municipality  of 
MonroevlUe,  Allegheny  County,  Pa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Municipality  of 
Monroeville,  Allegheny  County.  Pa.. 
arc  available  for  review  at  the  Monroe- 
ville Municipal  Building,  2700  Monroe- 
ville Boulevard.  Monroeville,  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ahce.  Room  5270,  451  Seventh  Street 
SW„  Wa.':hington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Mu- 
~nicipality  of  Monroeville,  Allegheny 
County.  Pa. 

Thi.s  final  rule  Ls  issued  In  accord- 
ance with  .section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  .sec- 
tion 136.1. to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448), -^2  U.S.C. 
4001-4128,  and  24  CFR  19li4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal,  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  l>een 
provided.  No  appeals  of  the  propo.sed 
base   flood   elevations   were   received 
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from  the  community  or  fr^m  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flooding 


Elevation 

in  feet. 

Location  national 

iceodeUc 

vertical 

datum 


TurUe  Creek. 


West  Thompson 
Run. 


ConfiueDce  »1th  Abers 

Creek. 
Upstream  Corporate 

Limits. 
Dam  at  Westlnghouse 

(upstream). 
Dam  at  Westinshouse 

(downstream). 
Confluence  of  Brush 

Creek. 
Mosslde  Boulevard 

(upstream). 
Wall  Borough  Bridge 

(upstream). 
Dnion  Railroad 


Leak  Run- 


Unnamed  stream 

along  Mosslde 
Boulevard. 


Dirty  Camp  Run 
Abers  Creek 


Thompson  Run  Road 

(upstream). 
Prey  .Road  (upstream).... 
Conflueiice  with  Leak 

Run. 
South  McCully  Drive 

(upstream). 
Private  drive  2.450  feet 
downstream  from 
South  McCully  Drive  . 
(upstream). 
U.8.  Route  22 
(upstream). 
Private  drive  1.7^  feet 
downstream  from  VS.. . 
Route  22  ( upstream  ^ 
Newton  Road 
(upstream). 
Buena  VUta  Drive 

(upstream). 
DownsUeam  Corporate 
Limits. 
.  Private  road  1.950  feet 
upstream  from 
Evergreen  Drive 
(upstream). 
Private  road  ftSO  feet 
upstream  from 
Evergreen  Drive 
(upstream). 
Evergreen  Drive 

(upstream). 
Old  William  Penn 

Highway  (upstream). 
Confluence  wtlh  West  - 

Thompson  Run. 
Private  drive  830  feet 
upstream  from  State 
Route  130. 
State  Route  130 
(upstream). 
..  Park  Bridge  (upstream) . 
Downstream  Corporate 
Limits.  •<■ 

„  Upstream  Corporate 
Limits. 
Municipal  road 

(upstream). 
Oolden  Mile  Highway 

( upsiream ). 
Old  Abers  Creek  Road 

(upstream). 
U.S.  Route  23 
(upstream). 
Confluence  of  East 
Thompson  Run. 
Upstream  Abers  Creek 
Road  (upstream). 


Elevation 

. 

In  feet, 

Source  of  flooding 

Location 

national 

geodetic 

vertical 

datum 

Do«-nstream  Abers 

852 

Creek  Road 

(upstream). 

Confluence  of  TurOe              844 

Creek. 

East  Thompson 

Upstream  U.8.  Route  22        965 

Run. 

(upstream). 

DouTistreara  O.S.  Route        92S 

22  (upstream). 

Piersons  Run 

Old  Abers  Creek  Road...        935 

Confluence  of  Abers               935 

Creek. 

844 

791 

780 

778 

777 

768 

750 

948 

885 

884 
866 

859 

840 

828 
809 

808 

788 

767 

1.003 

987 

910 

959 
866 
799 

785 

848 
836 

«37 

923 

895 

890 

886 

878 

859 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  PR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HtTD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  SUt.  2080.  thLs  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  ianuary  31,  1979. 

Gloria  M,  Jimenez, 
Federal  iTisurance  Administrator. 
[FR  Doc.  79-6805  Piled  3-8-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  PI-4819] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovofion  Dotortninotlon 
for  the  Township  of  Montour,  Co- 
lumbia County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 
SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Montour.  Columbia  County,  Pa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Mon- 
tour, Columbia  County,  Pa. 
ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 


^  13005 

elevations  for  the  Township  of  Mon- 
tour, Columbia  County,  Pa.,  are  avail- 
able for  review  at  the  Montour  Town- 
ship Municipal  Building.  Route  42, 
Rupert,  Pa. 

FOR      FURTHER      INFORMATION 
CONTACT: 
Mr,  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581   or  toU-free  line  800-424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Montour.  Columbia  Cotmty, 
Pa. 

This  final  rule  Is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  th^' 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917,4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  conmiunlty  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

^The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  noodlng 


LocaUon 


Elevation 
in  feet, 
national 
geodetic 
vertidd 


Susquehanna 
River. 


FUhlnf  Creek. 


State  Route  43 

(Upstream). 
Confluence  with  Pishing 

Creek. 
Covered  Bridge  No.  65.... 

ConRall . 

SUte  Route  43 

(IJpstream). 
Hemlock  Creek. Legislative  RouU  19100 

(Upstream). 
LegUlatlve  Route  19119 

(Upstream). 


474 

476 

477 
477 
478 

478 

497 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
PR  17804.  November  28.  1968).  as  amended 
(42  U,S.C.  4001-4128):  and  Secretary's  dele-- 
gallon  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HtJD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  SUt.  2080.  this  nUe 
has  been  granted  waiver  of  Congressional 
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review  requiremenu  In  order  to  permit  it  to 
talce  effect  on  the  date  indicated. 

Issued:  January  24,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
IFR  Doc.  79-6806  Filed  3-8-79:  8:45  am) 


[4210-01-Mjy 

[D^liet  No.  FI-4620J 
i 
PART     1917— APPEALS    FROM    PRO- 
POSED FLOOD  ELEVATION   DETER- 
MINATIONS 

I 

Fingl  Floods  Elevation  Determination 
for  the  Township  of  Orange,  Co- 
lumbia County,  Pa. 

AGENCY;  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  iK,  the  Township  of 
Orange,  Columbia  County.  Pa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
,-  for  participation  in  thp  national  flood 
in.surance  program  (NPIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of 
Orange,  Columbia  County,  Pa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  floed-prone  areas  and  the  final 
elevations  for  the  Township  of 
Orange.  Columbia  County,  Pennsylva- 
nia, are  available  for  review  at  the 
residence  of  Mrs.  Suzanne  Moore.  R.D. 
2.  Orangeville,  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.O.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Orange.  Columbia  County.  Pa. 
This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 13&3  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of    1968    (Pub.    L.    90-448).    42    U.S.C. 
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I 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  "community  for  a 
period  of  ninety  (9P)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910.  > 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


7. 


'Source  of  floadliig 


Location 


EHrration 

In  tfft. 
I,  national 
■eodellc 
vertical 
datum 


Fishing  Creek . 


Green  Creek  . 


Cornuence  with  Stony  538 

Bmok 
Confluence  with  Deer  558 

Lick  Run. 
LegislaUve  Route  19031  564 

(Upstream). 
State  Route  487  583 

(Do«-nalream». 
State  Route  487  588 

(Up-ttream). 
Vpstrram  Corporate  813 

LimlU. 
Confluence  with  Fishing        569 

Creek. 
Legislative  Route  19030   -      580 

(Upstream). 
Covered  Br;dge  No.  12  597 

(Up-sireami. 
Upstream  Corporate  606 

LimlU. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
m  17804.  November  28.  1968).  as  amended 
'42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  v.ith  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  nile 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

.  Issued:  January  24.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-6807  Filed  3-8-79;  8:45  am] 


[4210-01-^M] 

[Docket  No.  FI-45761 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovatipn  Determination 
for  the  Borough  of  Orangeville, 
Columbia  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 


ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locaTions  in  the  Borough  of 
Orangeville,  Columbia  County,  Pa. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  fb  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Orange- 
ville, Columbia  County,  Pa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Orange- 
ville. Columbia  County.  Pa.,  are  availa- 
ble for  review  at  the  Orangeville  Bor- 
ough Building.  Mills  Street.  Orange- 
vflle.  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  A.ssistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Orangeville.  Columbia 
County,  Pa. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis-^ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevatrons  were  received 
from  the  community  or  from  individ- 
uals within  the  communil.v. 

The  Administrator^  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  floodtnc 


Location 


Elevation 
In  feet, 
national 

geodetic 
vertical 
datum 


Pishing  Creek Sownstream  Corporate         572 

'^  LimlU.  : 

Upstream  Corporal*  '  877 

Limits. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Hou.sing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oH4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  rule  has 
l>een  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  January  24.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
IFR  Doc.  79-6808  Piled  3-8-79;  8:45  am] 

[431D-HB-M] 

Title  25— Indian* 

CHAPTER  IV— NAVAJO  AND  HOPI; 
INDIAN  RELOCATION  COMMISSION 

PART  700— COMMISSIONS  OPER- 
ATIONS AND  RELOCATION  PROCE- 
DURES 

Revitien  of  Regulation*  Concerning 
Eligibility  for  Relocation  Benefits 

AGENCY:  Navajo  and  Hopi  Indian 
Relocation  Commission. 

ACTION:  Pinal  rule 

SUMMARY:  This  rule  revises  the 
Commission's  regxilations  regarding 
eligibility  for  relocation  benefits.  The 
rules  recognize  that  residency  can  be 
esUblished  by  substantial  recurrent 
contacts  with  an  identifiable  homeslte 
when  employment  or  other  factors  dic- 
tate temporary  occupancy  outside  the 
area.  The  rule  is  promulgated  in  order 
to  make  the  eligibility  standards  more 
responsive  to  the  Intent  of  the  govern- 
ing legislation  within  the  guidelines 
states  in  Opinion  of  the  Comptroller 
General,  August  9.  1978. 

EFFECTIVE  DATE:  Date  of  Publica- 
tion. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Paul  M.  Tessler.  CFR  Liaison  Offi- 
cer, Navajo  and  Hopi  Indian  Reloca- 
tion Commission,  2717  N.  Steves 
Boulevard.  Bldg.  A,  Flagstaff.  Arizo- 
na 86001,  Telephone  (602)  779-3311 
Extension  1376,  FTS:  261-1376. 

The  principal  author  is  William  G. 
Lavell.   Field   Solicitor.   Valley   Bank 
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Center.   Suite   2080.   201    N,   Central 
Avenue,  Phoenix,  Arizona  85073. 

SUPPLEMENTARY  INFORMATION: 
On  December  20,  1978.  there  was  pub- 
lished In  the  Federal  Register  (43  FR 
.  59400)  a  notice  of  prc4>osed  Revision 
of  Regulations  concerning  Eligibility 
for  Relocation  Benefits.  Interested 
persons  were  given  until  February  22, 
1979.  to  submit  comments  regarding 
the  Proposed  Rule. 

Discussion  of  Comjjents 

A  number  of  comments  have  been 
received  from  interested  parties  and 
considered  by  the  Commission.  After 
due  consideration,  the  following  sug- 
gestions have  been  Incorporated  In  the 
final  rule: 

Section  700.5(y)(B)(i)  is  expanded  to 
provide  for  those  persons  who  have 
been  temporarily  away  due  to  the 
search  for  employment. 

Section  (y)(l)(B)(v)  was  added  to  the 
proposed  rule  In  its  final  form  in  order 
to  provide  for  persons  who  have  been 
temporarily  away  due  to  the  unavaila- 
bility of  housing  in  the  area.  The 
Order  of  Compliance,  issued  by  the 
United  States  District  Court  for  the 
District  of  Arizona,  in  Hamilton  v.  3fc- 
Donald,  on  October  14.  1972.  prohibit- 
ed new  construction  on  the  former 
Joint  Use  Area  except  under  limited 
circumstances.  Provision  is  made  for 
those  who  have  been  temporarily 
away  due  to  this  "new  construction 

Section  700.5(yKlKBKvl)  was  added 
to  the  proposed  rule  In  its  final  form 
in  order  to  provide  for  those  persons 
who  have  been  temporarily  away  due 
to  Incarceration. 

Sections  700.5(yK2)  (x).  (y).  and  (z) 
have  been  added  to  the  Proposed  Rule 
in  its  final  form  to  reflect  comment  re- 
ceived. The  consideration  of  court  rec- 
ords, records  of  birth,  and  the  Joint 
Use  Area  Roseter  is  consistent  with 
the  Commission's  criteria  In  establish- 
ing whether  or  not  there  have  been' 
substantial  recurring  contacts. 

In  adopting  the  proposed  rule  In  Its 
final  form,  the  Commission  has  substi- 
tuted the  term  "recurring"  for  "con- 
tinuous" in  the  phrase  "substantial 
continuous  contacts  with  an  Identifi- 
able homesite."  This  was  done  to  avoid 
the  necessity  of  such^ntacts  being 
"uninterrupted"  or  "unbroken." 

Accordingly.  §  700.5  is  amended  in  its 
final  form  by  redesignating  paragraph 
(y)  as  (z)  and  adding  a  new  paragraph 
(y)  to  read  as  follows: 

§  700.^    Definitions. 

•  »    \  m  •  • 

(y)  Resident  (or  Residency) 

(1)  Residency  is  established  by  ful- 
filling either  of  the  following  criteria: 

(i)  Current  occupancy 

(li)  Maintenance  of  substantial  re- 
curring contacts  with  an  identifiable 
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homeslte  although  the  Individual  Is 
temporarily  away  for  any  of  the  fol- 
lowing reasons: 

(A)  Employment,  arid  seeking  em- 
ployment 

(B)  Education  or  job  training 

(C)  Medical 

(D)  Military  (active  duty  in  the  mili- 
tary service) 

(E)  Unavailability  of  Housing 

(P)  Incarceration 

(2)(l)  Any  one  or  more  of  the  follow- 
ing criteria  may  be  considered  in  es- 
tablishing whether  or  not  there  have 
been  substantial  recurring  contacts: 

(A)  Ownership  of  livestock 

(B)  Ownership  of  improvements      , 

(C)  Grazing  permits 

(D)  Livestock  sales  receipts 

(E)  Homesite  leases 

(F)  Public  Health  Records 

(G)  Medical  and  Hospital  records.  In- 
cluding those  of  Medicinemen 

(H)  Trading  Post  records 

(I)  School  records 

(J)  Military  records 

(K)  Employment  records 

(L)  Mailing  addr«!ss  records 

(M)  Banking  records 

(N)  Drivers  License  records 

(O)  Voting  Records  (Tribal  and 
County) 

(P)  Home  ownership  or  rental  off 
the  Disputed  Area 

(Q)  B.I.A.  Census  Data 

CR)  Certification  from  Chapter  Offi- 
cials 

(S)  Certification  of  Residency  '  ^ 

(T)  Certification  by  Relocatee 

(U)  Information  obtained  by  Certifi- 
cation Field  Investigation 

(V)  Social  Security  Administration 

(W)  Marital  records 

(X)  Court  Records 

(Y)  Records  of  Birth        » 

(Z)  Joint  Use  Area  Roster        '^ 

(aa)  Any  other  relevant  data 

Section  700.11  is  amended  in  its  final 
form  by  revising  paragraph  (b)  to  read 
as  f o^ows: 

S700.il     Relocation 'Standards. 


(b)  EUglblUty  R^ulrements.  (1)  To 
be  eligible  as  a  displaced  person  for 
benefits  provided  for  under  the  Act, 
and  these  regulations,  a  person  must 
meet  one  of  the  following  conditions: 

(A)  The  person  mtist  be  a  resident  in 
the  area  partitioned  to  the  tribe  of 
which  he  Is  not  a  member,  or.  ^ 

(B)  The  person  was  a  resident  in  the. 
Joint  Use  Area  but  moved  from  there 
between  December  22.  1974.  and 
August  30.  1978:  or. 

(C)  The  person  was  a  resident  of  an 
area  which  was  partitioned  to  a  tribe 
of  which  he  is  not  a  member  but 
mov^  therefrom  after  August  30, 
1978r 

(2)  Moves  described  in  paragraphs 
(1)  (b)  and  (1)  <c)  are  presumed  to 
have  been  made  pursuant  to  the  Act. 


/ 
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(3).  Eligibility  for  certain  benefits  is 
further  restricted  by  Sections  14(c) 
and  15(c)  of  the  Act  (25  U.S.C.  640-d- 
13)  and  14(c)  as  reflected  in  Sections 
700.10  (d)  and  (e)  2  of  these  regula- 
tions. 

Hawley  Atkinson. 
Chairman.  Navajo  and  Hopi  Indian 
Relocation  Commission. 
(FR  Doc.  79-7125  Filed  3-8-79:  8^45  am)   , 
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Title  28 — Judicial  Administration 

CHAPTER  III— FEDERAL  PRISON  IN- 
DUSTRIES, DEPARTMENT  OF  JUS- 
TICE 

PART  301— INMATE  ACCIDENT 
COMPENSATION 

^      "  Final  Rules 

Correction  . 

In   FR    Doc.   79-6303.   ap^jcaring   at 
^*Ts<^e    1/17591   in   the   issue   for   Friday. 
MarWLV  1979.  on  page  11760  the  sig- 
nature should  read  David  C.  Jelinek. 
Acting  Commissioner. 

16732  01 -Ml 

Title  29— Labor  > 

CHAPTER  XII— FEDERAL  MEDIATION 
^ND  CONCILIATION  SERVICE 

PART  1404— ARBITRATION  SERVICES 

Revision 

AGENCY:     Federal     Mediation     and 
Conciliation  Service. 

ACTION:  Promulgation  of  Final  Reg- 
ulations. 

SUMMARY:  Federal  Mediation  and 
Conciliation  Service  (FMCS)  revises 
Part  1404  of  Title  29.  CFR.  governing 
•FMCS  .services  in  the  arbitration  of 
labor  di.sputes.  This  notice  contains 
the  te.xl  of  the  regulations.  The 
changes  are  designed  primarily  to  clar- 
ify the  current  regulations,  to 
strengthen  the  prohibitions  against 
the  li.sting  of  advocates  on  the  Roster 
of  Arbitrators,  and  to  spell  out  certain 
concepts  of  due  process  in  connection 
with  the  removal  of  arbitrators  from 
the  Roster.  The  regulations  also  estab- 
lish in  the  Arbitrator  Review  Board  a 
mechanism  for  advising  the  Director 
of  the  Service  as  to  the  Admission  or 
removal  of  arbitrators,  functions  for 
which  the  Director  has  ultimate  re- 
sponsibility. 

EFFECTIVE  DATE:  April  15.  1979. 
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FOR      FURTHER      INFORMATION 
CONTACT: 

David  Vaughn.  Associate  General 
Counsel.  Federal  Mediation  and 
Conciliation  Service.  Washington. 
D.C.  20427.  (202)  653-5305.  FTS  653- 
5305. 

SUPPLEMENTARY  INFORMATION: 
On  November  15.  1978.  a  document 
was  published  in  the  Federal  Register 
(43  FR  54366)  proposing  to  revise 
Chapter  XII  of  Title  29  of  the  Code  of 
Federal  Regulations,  by  amending 
Part  1404  thereof.  Part  1404  contains 
the  policies  and  procedures  of  the  Fed- 
eral Mediation  and  Conciliation  Serv- 
ice in  its  Arbitration  Ser\  ices  program. 
The  proposed  revision  was  intended  to 
redefine  the  policy  of  the  FMCS  Arbi- 
tration Services  program,  the  stand- 
ards of  eligibility  of  arbitrators  for  ad- 
mission to  and  retention  on  the  roster, 
the  proce.dures  for  arbitration  services 
and  proceedings,  and  the  procedure 
for  administrative  action  regarding  ar- 
bitrators on  the  roster. 

Interested  persons  were  invited  to 
submit  comments,  data,  or  argument 
on  the  proposed  amendments  and  nu- 
merous comments  were  received.  All 
comments  with  respect  to  the  pro- 
posed revision  were  given  full  consid- 
eration by  the  agency. 

Comments  were  received  both  sup- 
porting and  opposing  the  language  of 
the  proposed. Regulation  which  would 
exclude  advocates  (that  is.  persons 
who  act  as  parti-sans  in  the  labor  rela- 
tions process)  from  the  roster  of  neu- 
tral arbitrators  maintained  by  the 
Service.  The  final  Regulations  retain 
the  exclusion.  See  §  1404.5(c).  Parties 
are.  Qf  course,  free  to  choose  any 
person  acceptable  to  them  to  hear  and 
decide  their  disputes.  The  Sen'ice  be- 
lieves, however,  that  it  has  a  responsi- 
bility to  furnish  to  tho.se  parlies  who 
choose  to  use  its  services  arbitrators 
with  the  broadest  possible  acceptabil- 
ity and  that,  as  a  public  agency,  the 
Ser^•ice  is  in  effect  certifying  the  neu- 
trality and  acceptability  of  its  roster 
members. 

To  furnish  to  the  parties  panels  of 
neutrals  which  contain  the  names  of 
advocates  both  undermines  the  integ- 
rity of  the  arbitration  process  general- 
ly and  distorts  the  seJection  process  In 
each  particular  dispute  by  forcing  a 
party  to  use  its  strikes  to  eliminate 
panel  members  who  are  not  neutrals 
rather  than  to  choose  between  a 
number  of  qualified  neutrals.  The 
Service  has  received  a  considerable 
number  of  complaints  from  parties 
using  its  services  regarding  the  pres-* 
ence  of  advocates  on  its  panels,  "fhe 
prohibition  on  admission  of  advocates 
will  reduce  those  complaints. 

While  the  Service  recognizes  that 
some  Individuals  in  some  communities 
may  be  acceptable  as  neutrals  to  por- 


tions of  the  labor-management  com- 
munity despite  their  advocacy  status, 
the  Service  has  concluded  that  for 
purposes  of  its  roster,  the  two  roles 
are  inconsistent.  The  Service  recog- 
nizes, however,  that  some  individuals 
on  the  roster  who  were  advocates  at 
the  time  of  their  admission  and  who 
were  admitted  under  Regulations 
which  did  not  prohibit  the  admission 
of  advocates  are  acceptable  as  arbitra- 
tors in  their  communities.  The  final 
Regulations  therefore  contain  a 
"grandfather  clause"  which  allows 
such  advocates  to  remain  on  the  roster 
if  otherwise  qualified  and  acceptable. 
The  definition  of  advocacy  has  been 
changed  in  the  final  Regulations  to 
clarify  the  relationships  and  activities 
covered  by  the  prohibition.     ' 

In  addition  to  language  changes 
made  for  clarification,  as  a  resull  of 
the  comments  received  and  after  full 
consideration,  certain  other  changes  in 
the  revised  rules  have  been  made.  No 
changes  have  been  made,  however, 
which  alter  the  description  of  signifi- 
cant proposed  changes  published  in 
the  November  15.  1978  publication. 

The  applicable  provisions  of  Execu- 
tive Order  12044  have  been  complied 
with. 

Accordingly.  29  CFR  Part  1404  is  re- 
vised as  set  forth  below. 

Effective  date.  Thi^  regulation  shall 
become  effective  on  April  15.  1979. 

For  further  information  please  con- 
tact: David  Vaughn.  Associate  General 
Coun.sel.  Federal  Mediation  and  Conci- 
liation Service.  Washington.  D.C. 
20427.  (202)  653-5305,  FTS  653-5305. 

Adopted  by  the  Federal  Mediation 
and  Conciliation  Service  at  its  office  in 
Washington.  D.C,  oi^the  28th  day  of 
February,  1979. 

Wayne  L.  Horvitz, 
Director. 

29  CFR  Part  1404  is  revised  to  read 
as  follows: 

Swbport  A— Arbitration  Policy;  Admini«»r«ti*n 
of  Rotlor 

Sec. 

1404.1  Scope  and  authority. 

1404.2  Policy. 

1404.3  Administrative  responsibilities. 

Subpart  B — Re«t«r  af  Arbitrator*;  Admis»ion 
and  Rotantion 

1404.4  Ro.<ifer  and  .Status  of  Members. 

1404.5  Listing  on  ttie  Roster:  Criteria  for 
Listing  and  Retention. 

I404.«    Freedom  of  Choice. 

Subpart  C — f  r»<*durot  for  Arbitration  Sorvicot 

1404.10  Procedures  for  Reque-sting  Arbltra- 
•      tlon  Panel.i. 

1404.11  Arbitrabllily. 

1404.12  Nominations  of  Arbitrators. 

1404.13  Selection  and  Appointment  of  Ar- 
bitrators. 

1404.14  Conduct  of  Hearlntrs. 

1404.15  Decision  and  Award. 


S*c. 

1404.19    Pees  and  charges  of  arbitrators. 

1404.17    Reports  and  biographical  sketches. 

Authority  Sec.  202.  81  SUt.  153,  as 
amended:  28  U.S.C.  172.  and  Interpret  or 
apply  sec.  3.  80  Stat.  250.  sec.  203,  61  SUt. 
153:  5  use.  652,  29  U.S.C.  173. 

Subpart  A — Arbitration  Policy;  ' 

Administration  of  Roster 

§  1404.1     Scope  and  authority. 

This  chapter  is  Issued  by  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS)  under  Title  II  of  the-Labor 
Management  Relations  Act  of  1947 
(Pub.  L.  80-101)  as  amended  in  1959 
(Pub.  L.  86-257)  and  1974  (Pub.  L.  93- 
360).  The  chapter  apiplies  to  all  arbi- 
trators listed  on  the  FMCS  Roster  of 
Arbitrators,  to  all  applicants  for  listing 
on  the  Roster,  and  to  all  persons  or 
parties  seeking  to  obtain  from  FMCS 
either  names  or  panels  of  names  of  ar- 
bitrators listed  on  the  Roster  in  con- 
nection with  disputes  which  are  to 
submitted  to  arbitration  or  fact-find- 
ing. 

5  1404.2     Policy. 

The  labor  policy  of  the  United 
States  is  designed  to  promote  the  set- 
tlement of  issues  between  employers 
and  repre.sented  employees  through 
the  processes  of  collective  bargaining 
and  voluntary  arbitration.  This  policy 
encourages  the  use  of  voluntary  arbi- 
tration to  resolve  disputes  over  the  in- 
terpretation or  application  of  collec- 
tive bargaining  agreements.  Voluntary 
arbitration  and  fact-finding  in  dis- 
putes and  disagreements  over  estab- 
lishment or  modification  of  contract 
terms  are  Important  features  of  con- 
structive lal)or-management  relations, 
as  alternatives  to  economic  strife  in 
the  settlement  of  labor  disputes. 

§  1404.3    Administrative  responsibilities. 

(a)  Director.  The  Director  of  FMCS 
has  ultimate  responsibility  for  all  as- 
pects of  FMCS  arbitration  activities 
and  is  the  final  agency  authority  on 
all  questions  concerning  the  Roster  or 
FMCS  arbitration  procedures. 

(b)  0//tce  of  Arbitration  Services. 
The  Office  of  Arbitration  Services 
(OAS)  maintains  a  Roster  of  Arbitra- 
tors (the  "Roster"):  administers  Sub- 
part C  of  these  regulations  (Proce- 
dures for  Arbitration  Services);  assists, 
promotes,  and  cooperates  in  the  estab- 
lishment of  programs  for  training  and 
developing  new  arbitrators;  collects  in- 
formation and  statistics  concerning 
the  arbitration  function,  and  performs 
other  tasks  in  connection  with  the 
function  that  may  be  assigned  by  the 
Director. 

(c)  A  fbitrator  Review  Board.  The  Ar- 
bitrator Review  Board  (the  "Board") 
shall  consist  of  a  presiding  officer  and 

•   such  members  and  alternate  members 
as  the  Director  may  appoint,  and  who 
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shall  serve  at  the  Director's  pleasure 
and  may  be  removed  at  any  time.  The 
Board  shall  be  composed  entirely  of 
full-time  officers  or  employees  of  the 
Federal  Government.  The  Board  shall 
establish  Its  own  procedures  for  carry- 
ing out  Its  duties. 

(1)  Duties  of  the  Board.  The  Board 
shall: 

(I)  Review  the  qualifications  of  all 
•  applicants  for  listing  on  the  Roster,  in- 
terpreting and  applying  the  criteria 
set  forth  in  §  1404.5; 

(ii)  Review  the  sUtus  of  all  persons 
whose  continued  eligibility  for  listing 
on  the  Roster  has  been  questioned 
under  §  1404.5; 

(ill)  Make  recommendations  to  the 
Director  regarding  acceptance  or  re- 
jection of  applicants  for  listing  on  the 
Roster,  or  regarding  withdrawal  of 
listing  on  the  Roster  for  any  of  the 
reasons  set  forth  herein. 

Subpart  B — Roster  of  Arbitrators; 
Admission  and  Retention 

5  1404.4 '  Roster  and  Status  of  Member!*. 

(a)  77ie  Roster.  The  FMCS  shall 
maintain  a  Roster  of  labor  arbitrators 
consisting  of  persons  who  meet  the  cri- 
teria for  listing,  contained  in  §1404.5 
and  whose  names  have  not  been  re- 
move^ from  the  Roster  in  accordance 
with  §  1404.5(d). 

(b)  Adherence  to  Standards  and  Re- 
quirements. Persons  listed  on  the 
Foster  shall  comply  with  the  FMCS 

^  rules  and  regulations  pertaining  to  ar- 
bitration and  with  such  guidelihes  and 
prpcedures  as  may  be  issued  by  OAS 
pursuant  to  Subpart  Cof  this  part.  Ar- 
bitrators are  also  expected  'to  conform 
to  the  ethical  standards  and  proce- 
dures set  forth  in  the  Code  of  Profes- 
sional Responsibility  for  Arbitrators  of 
Labor  Management  Disputes,  as  ap- 
proved by  the  Joint  Steifring  Commit- 
tee of  the  National  Academy  of  Arbi- 
trators. 

(c)  Stattis  of  Arbitrators.  Persons 
who  are  listed  on  the  Roster  ind  are 
selected  or  appointed  to  hear  abrit ra- 
tion matters  or  to  serve  as  factfinders 
do  not  become  employees  of  the  Fed- 
eral Goverrunent  by  virtue  of  their  se- 
lection or  appointment.  Following  se- 
lection or  appointment,  the  arbitra- 
tor's relationship  is  solely  with  the 
parties  to  the  dispute,  except  that  ar- 
bitrators are  subject  to  certain  report- 
ing requirements  and  to  standards  of 
conduct  as  set  forth  in  this  part. 

(d)  Role  of  FMCS.  FMCS  has  no 
power  to: 

(1)  Compel  parties  to  arbitrate  or 
agree  to  arbitration; 

(2)  Enforce  an  agreement  to  arbi- 
trate; 

(3)  Compel  parties  to  agree  to  a  par- 
ticular arbitrator; 
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(4)  Influence,  alter  or  set  aside  deci- 
sions of  arbitrators  listed  on  the 
Roster; 

(5)  Compel,  deny  or  modify  payment 
of  compensation  to  an  arbitrator. 

(e)  Nominations  and  Panels.  On  re- 
quest of  the  ptirtles  to  an  agreement 
to  arbitrate  or  engage  in  fact-finding, 
or  where  arbitration  or  fact-finding 
may  be  provided  for  by  statute,  OAS 
will  provide  names  or  "panels  of  names 
without  charge.  Procedures  for  obtain- 
ing these  sen'lces  are»  contained  In 
Subpart  C  of  this  part.  Neither  the 
submission  ot  a  nomination  or  panel 
nor  the  appointment  of  an  arbitrator 
constitutes  a  determination  by  FMCS 
that  an  agreement  to  arbitrate  or 
enter  fact-finding  proceedings  exists; 
nor  does  such  action  constitute  a 
ruling  that  the  matter  in  controversy 
is  arbitrable  under  any  agreement. 

(f)  Rights  of  persons  listed  on  the 
Roster.  No  person  shall  have  any  right 
to  be  listed  or  to  remain  listed  on  the 
Roster.  FMCS  retains  the  authority 
and  responsibility  to  assure  that  the 
needs  of  the  parties  using  Its  facilities 
are  served.  To  accomplish  this  purpose 
it  may  establish  procedures  for  the 
preparation  of  panels  or  the  appoint- 
ment of  arbitrators  or  fact  finders 
which  include  consideration  of  such 
factors  as  background  and  experience, 

^availability,  acceptability,  geographi- 
cal locatlcm  and  the  expressed  prefer- 
ences of  the  parties. 

§  1404..'}  Listinj?  on  the  Roster,  Criteria  for 
lintinK  and  retention. 

Persons  seeking  to  be  li.sted  on  the 
Roster  must  complete  and  submit  an 
application  form  which  may  be  ob- 
tained from  the  Office  of  Arbitration 
Services.  Upon  receipt  of  an  executed 
form,  OAS  will  review  the  application, 
assure  that  It  Is  complete,  make  such 
Inquiries  as  are  necessary,  and  submit 
the  application  to  the  Arbitrator 
Review  Board.  The  Board  will  review 
the  complete^  applications  under  the 
criteria  set  forth  in  paragraphs  (a),  (b) 
and  (c)  of  this  section,  and  will  for- 
ward to  the  Director  its  recommenda- 
tion on  each  applicant.  The  Director 
makes  all  final  decisions  as  to  whether 
an  applicant  may  be  listed.  Each  appli- 
cant shall  be  notified  in  writing  of  the 
Director's  decision  and  the  reasons 
therefore. 

(a)  General  Criteria.  Applicants  for 
the  Roster  will  be  listed  on  the  Roster 
upon  a  determination  that  they: 

(1)  Are  experienced,  competent  and 
acceptable  in  decision-making  roles  in 
the  resolution  of  labor  relations  dis- 
putes; or 

(2)  Have  extensive  experience  In  rel- 
evant positions  In  collective  bargain- 
ing; and 

(3)  Are  capable  of  conducting  an  or- 
derly hearing,  can  analyze  testimony 
and  exhibits  and  can  prepare  clear  and 
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concise    findings    and    awards    within 
reasonable  time  limits. 

(b)     Proof    of    Qualification.     The 
qualifications  listed  in  paragraph  (a) 
of  this  section  are  preferably  demon- 
strated by  the  submission  of  actual  ar- 
bitration awards  prepared  by  the  ap- 
plicant while  serving  as  an  impartial 
arbitrator  chosen  by  the  parties  to  dis- 
putes. Equivalent  experience  acquired 
in  training,  internship  or  other  devel- 
opment programs,  or  ext)erience  such 
as  that  acquired  as  a  hearing  officer  or 
judge  in  labor  relations  controversies 
may  also  be  considered  by  the  Board, 
(c)  i4djocary.— (1)  Definition.  An  ad- 
vocate is  a  person  who  represents  em- 
ployers, labor  organizations,  or  indi- 
viduals as  an  employee,  attorney  or 
consultant.,  in  matters  of  labor  rela- 
tions, including  but  not  limited  to  the 
subjects, of  union  representation  and 
recognition    matters,    collective    bar- 
gaining, arbitration,  unfair  labor  prac- 
tices, equal  employment  opportimity 
*and  other  areas  generally  recognized 
as  constituting    labor   relations.   The 
definition  includes  representatives  of 
employers  or  employees  in  individual 
cases  or  controversies  involving  work- 
men's     compensation,      occupational 
health   or  safety,  minimum  wage  or 
other   labor   standards   matters.   The 
definition  of  advocate  also  includes  a 
person  who  is  directly  associated  with 
an  advocate  in  a  business  or  profes- 
sional   relationship   as,    for   example, 
partners  or  employees  of  a  law  firm. 

(2)  Eligibilitv.  Except  in  tfie  case  of 
persons  listed  on  the  Roster  before 
November  17.  1976.  no  person  who  is 
an  advocate,  as  defined  above,  may  be 
listed.  No  person  who  was  listed  on  tjiie 
Roster  at  any  time  who  was  not  an  ad- 
vocate when  listed  or  who  did  not  di- 
vulge advocacy  at  the  time  of  listing 
may  continue  to  be  listed  after  becom- 
ing an  advocate  or  after  the  fact  of  ad- 
vocacy is  revealed. 

(d)  Duration  of  listing,  retention. 
Initial  listing  may  be  for  a  period  not 
to  exceed  three  years,  and  may  be  re- 
newed thereafter  for  periods  not  to 
exceed  two  years,  provided  upon 
review  that  the  listing  is  not  canceled 
by  the  Director  as  set  forth  below. 
Notice  of  cancellation  may  be  given  to 
the  member  whenever  the  member 

(1)  No  longer  meets  the  criteria  for 
admission: 

<2)  Has  been  repeatedly  and  fla- 
grantly delinquent  in  submitting 
awards: 

(3)  Has  refused  to  make  reasonable 
artd  periodic  reports  to  FMCS.  as  re- 
qdired  in  Subpart  C  of  this  part,  con- 
cerning activities  pertaining  to  arbitra- 
tion; 

(4)  Has  been  the  subject  of  com- 
plaints by  parties  who  use  FMCS  facll- 
ilies  and  the  Director,  after  appropri- 


ate Inquiry,  concludes  that  just  cause 
for  cancellation  has  been  shown. 

(5)  Is  determined  by  the  Director  to 
be  unacceptable  to  the  parties  who  use 
FMCS  arbitration  facilities:  the  Direc- 
tor may  base  a  determination  of  unac- 
cepUbility  on  FMCS  records  showing^ 
the  number  of  times  the  arbitrator's 
name  has  been  proposed  to  the  parties 
and  the  number  of  times  It  has  been 
selected. 

No  listing  may  be  canceled  without 
at  least  sixty  days  notice  of  the  rea- 
sons for  the  proposed  removal.  unle& 
the  Director  determines  that  the 
FMCS  or  the  parties  will  be  harmed 
by  continued  listing.  In  such  cases  an 
,  arbitrators  listing  may  be  suspended 
without  notice  or  delay  pending  final 
determination  in  accordance  with 
these  procedures.  The  member  shall  In 
either  case  have  an  opportunity  to 
submit  a  written  response  showing 
why  the  listing  should  not  be  can- 
celled. The  Director  may.  at  his  discre- 
tion, appoint  a  hearing  officer  to  con- 
duct an  inquiry  into  the  facts  of  any 
proposed  cancellation  and  to  make  rec- 
ommendations to  the  Director. 

i  1404.6     Freedom  of  choice. 

Nothing  contained  herein  should  be 
construed  to  limit  the  rights  of  parties 
who  use  FMCS  arbitration  facilities 
jointly  to  select  any  arbitrator  or  arbi- 
tration procedure  acceptable  to  them. 

Subpart  C— Procedures  for  Arbitration 
Services 

9  1404.10    Procedures  for  reque«tinK  arbi- 
tration paneU. 

The  Office  of  Arbitration  Services 
has  been  delegated  the  responsibility 
for  administering  all  requests  for  arbi- 
tration services  under  these  regula- 
tions. 

(a)  The  Service  will  refer  a  panel  of 
arbitrators  to  the  parties  upon  re- 
quest. The  Service  prefers  to  act  upon 
a  Joint  request  which  should  be  ad- 
dressed to  the  Federal  Mediation  and 
Conciliation  Service.  Washington.  D.C. 
20427.  Attention:  Office  of  Arbitration 
Services.  In  the  event  that  the  request 
is  made  by  only  one  party,  the  Service 
will  submit  a  panel:  however,  any  sub- 
mission of  a  panel  should  not  be  con- 
strued as  anything  more  than  compli- 
ance with  a  request  and  does  not  nec- 
essarily reflect  the  contractural  re- 
quirements of  the  parties. 

(b)  The  parties  are  urged  to  use  the 
Request  for  Arbitration  Panel  form 
(R-43)  which  has  been  prepared  by 
the  Service  and  is  available  in  quantity 
at  all  FMCS  regional  offices  and  field 
stations  or  upon  request  to  the  Office 
of  Arbitration  Services.  2100  K  Street 
Washington.  D.C.  20427,  The  form  R- 
43  is  reproduced  herein  for  purposeR 
of  Identification. 
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FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 
WASHINGTON^  D.C.  20427 

RFOUEST  FOR  ARBfTRATiON  PANEL 


0M6  NO    ?■)    POOO' 


To      Director.  Arbitrotion  Services 

Federoi  Medid'on  ond  Conciliation  Service 

Wo»hir>gton    DC    20427 


Dote. 


I 


(For  Comf  ony) 


Nome  oi  Ccnpony 

No'-'e  ond  Add'es? 
of  Representotive 
•o  Receive  Ponel 


ISTBEETI 


<cn>  sT*TC  z<p 


Telephone  (include  oreo  code) . 


IFor  Union) 


Nome  ol  Union  ond  Locol  No 


Nome  ond  Address 
of  Fep'csenlotive 
lo  Receive  ?onel 


_i»_ 


INAWCI 


ISTBCfTI 


ICITV   ST*Tf    ziei 


Te'offKone  doclude  ceo  code 


3  S.«e  ol  Dispii*<»' 

4  Type  o'  Isiie 


IClT>    STATE   Ziei 


.OlSCHArHiC    «OLIO«V  P*V    SH-"  LtAVE    ETC  I 

5     A  ponei  o<  spve"  '7'  nome<  is  usjo'ly  provided   'f  youdesiie  o  diHerent  number,    pleose  indicote 


6.     Type  of  Industry 

r~l    Mofijfoclj.ing 

LJ    Construction 

I — I    Mining.  Agriculture 
ond  Finance 


[~|   Federoi  Governmeiit 
I    I    Stole  GovernmenI 
I    1  Locol  Government 


pi   Public  Ulilit.ei.  Communi- 
cotions,  Tronsportotion 
(including  trucking) 

I    I  Betoil,  Wholesole  ond 
.Service  Industries 


D    Other    (Specify; 


7     Special  ReQu'remef'ts 


SPC'.lA.   f  PBlTBATOR  OUALIFICATlONS   TIME  UI«irATK3NS  ON  MEABINC.  OW  OtCIS'ON   GEOG««  <»M1CAC  RESTRICTIONS   ETC  ' 


8     S-gnotures 


ICOMPANVI 


IS  p<«f«>>>  n  < 


lUNIONl 


Alftw^^  •».•  FMCS  p.«{«>>  *■  Oct  ,/pon  o    o  ni  ••qw«*r  of  *•  ponas.  o  »ub^  »».or.  ».'!  b*  mod*  bo».d  or  ftie  -equei'  >>  3  i-^gte  po.iy    f-.o~e.«'.^     ^ 
«r>>   .«bm.»„on  ct  o  panol  .hoold  not  b*  construed  a%  onytt^.nj  rro.e  thon  cowpLonce  «.t*>  o  '-»,es'  ood  do«$    not    ..tUc    on'  -he    Swb-.tarce   !,;■> 
orb'trbbility  el  t(>«  i»tu«  m  disput*. 

Add.i.onol  (cm*  mo*  b«  obto.n,d  ».o«,  t*..  Federal  Med.o-.oo  otmI  Condot.on  Se,  .ce  o.  »y  FMCS  R.g.oncl  Oft,<,     S«.  '  »t  ^.  .e.e»e  cf  Cop, 
No.  3. 

To  be  retained  by  p<t'ty  <'l«ng  i«.<lii<'>' 


«OCtAl  REOtSTER.  VOC  44.  Na  4«-nU0AY,  AAARCH  f,  1»7» 
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(c)  A  brief  statement  of  the  issues  in 
dispute  sliov(ld  accompany  the  request 
to  enable  tnF*Ser\ice  to  submit  the 
names  of  arbitrators  qualified  for  the 
issues  involved.  The  request  should 
also  include  a  current  copy  of  the  arbi- 
tration section  of  the  collective  bar- 
gaining agreement  or  stipulation  to  ar- 
bitrate. '  '' 

(d)  If  form  R-43  is  not  utilized,  the 
parties  may  request  a  panel  by  letter 
which  must  include  the  nanu-s,  ad- 
dresses,  and  phone   numbers  of   the 

.  parties,  tlie  location  of  ihc  contem- 
plated hearing,  the  Lssue  in  dispute, 
the  nmnber  of  names  desired  oti  the 
panel,  the  fndUstry  involved  and  any' 

'  special  qualifications  x»f  the  panel  or 
special  requirement  desiredf 

5II0I.U    Arbitrability.  '':*'- 

Where  <'ither  party  claims  that  a  dis 
*  -  pute  is  not  subject  to  arbitration,  the 
Service  will  not  decide  the  merit  of 
such  claim. 

31IUI.I:.'    NominationH  of  arbitradirH. 

(a)  \Vlie.n  the  parties  have  been 
unable  to  agree  on  an  arbitrator,  the 
Servic*'  will  submit  to  the  parlies  on 
'  ri<que.st  the  names  of  seven  arbitrators 
unless  U^e  .applicable  collective  bar- 
Bainiri«  agreement  provides  for  a  dif- 
.  f*'r»''rt  num^ber.  or  unless  the  parties 
Ihehvselves  request  a  different 
number.  Together  with  the  submission 
of  a  panel  of  arbitrators,  the  Service 
will  furnish  a  biographical  sketch  for 
each  member  of  the  panel.  This  sketch 
states  the  background,  qualifications, 
e.xperienc.  and  per  diem  fee  estab- 
lished by  the  arbitrator.  It  states  the 
existence,  if  any.  of  other  fees  such  as 
cancellation,  postponement,  reschedul- 
ing or  administrative  fees. 

(b)  When  a  panel  is  submitted,  and 
FMCS  control  case  number  Js  as- 
signed. All  future  communication  be- 
tween the  parties  and  the  Sen.ice 
should  refer  to  the  case  number. 

(r)  The  Service  considers  many  fac- 
tors when  selecting  names  for  inclu- 
sion on  a  panel,  but  the  agreed-upon 
wishes  of  the  parties  are  paramount. 
Special  qualifications  of  arbitrators 
experienced  in  certain  Issues  or  indus- 
tries, or  possessing  certain  back- 
grounds, may  be  identified  for  pur- 
poses of  submitting  panels  to  accom- 
modate the  parties.  The  Service  may 
also  consider  such  things  as  general 
acceptability,  geographical  location, 
general  experience,  availability,  size  of 
fee.  and  the  need  to  expose  new  arbi- 
trators to  the  selection  process  in  pre- 
paring panels.  The  Service  has  no  obli- 
gation to  put  an  individual  on  any 
given  panel,  or  on  a  minimum  number 
of  panels  in  any  fixed  period,  such  as  a 
month  or  a  year. 
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(1)  If  at  any  tin^e  both  parties  re- 
quest for  valid  reasbn.  that  a  name  or 
names  be  omitted  from  a  panel,  such 
name  or  names  will  be  omitted,  unless 
they  are  excessive  In  number. 

(2)  If  at  any  time  both  parties  re- 
quest that  a  name  or  names  be  includ- 
ed on  a  panel,  such  name  or  names 
will  be  included. 

(3)  If  only  one  party  requests  that  a 
name   or   names   be  omitted   from   a 

,  panel,  or  that  specific  individuals  be 
added  to  the  panel,  such  request  shall 
not  be  honored. 

(4)  If  the  Lssue  described  in  the  re- 
quest appears  to  require  special  tech- 
nical experience  or  qualifications,  arbi- 
trators who  pos.sess  such  qualifications 
will,  where  possible,  be  Included  on 
the  panel  submitted  to  the  parties. 

(5)  In  almost  all  cases,  an  arbitrator 
Is  cho.sen  from  one  panel.  However,  if 
either  party  requests  another  panel, 
the  Service  shall  comply  with  the  re- 
quest providing  that  an  additional 
panel  is  permissible  under  the  terms 
of  the  agreement  or  the  other  party  so 
agrees.  Requests  for  more  than  two 
panels  must  be  accompanied  by  a 
statement  of  explanation  and  will  be 
considered  on  a  case-by -case  b&s'iA. 

§  1 101.1.1     Selection  and  appuintment  of  ar- 
bitraloriL  • 

(a)  Tlie  parties  should  notify  the 
OAS  of  their  selection  of  an  arbitra- 
tor. The  arbitrator,  upon  notification 
by  the  parties,  shall  notify  the  OAS  of 
his  selection  and  willingness  to  serve. 
Upon  notification  of  the  parties'  selec- 
tion of  an  arbitrator,  the  Service  will 
make  a  formal  appointment  of  the  ar- 
bitrator. 

(b)  Whore  the  contract  is  silent  on 
the  manner  of  selecting  arbitrators, 
the  parties  may  wish  to  consider  one 
of  the  following  methods  for  selection 
of  an  arbitrator  from  a  panel: 

(1)  Each  party  alternately  strikes  a 
name  from  the  submitted  panel  until 
one  remains. 

(2)  Each  party  advises  the  Service  of 
its  order  of  preference  by  numbering 
each  name  on  the  panel  and  submit-, 
ting  the  numbered  list  in  writing  to 
OAS.  The  name  on  the  panel  that  has 
the  lowest  accumulated  numerical 
number  will  he  appointed. 

(3)  Infpi^al  agreement  of  the  par- 
ties by  wJi^tever  method  they  choose. 

(c)  The  Service  will,  on  Joint  or  uni- 
lateral request  of  the  parties,  submit  a 
panel  or.  when  the  applicable  collec- 
tive bargaining  agreement  authorizes, 
will  make  a  direct  appointment  of  an 
arbitrator.  Submission  of  a  panel  or 
name  signifies  nothing  more  than 
compliance  with  a  request  and  in  no 
way  constitutes  a  determination  by 
the  Senice  that  the  parties  are  obli- 
gated to  arbitrate  the  dispute  in  ques- 
tion. Resolution  of  disputes  as  to  the 
propriety  of  such  a  submission  or  ap- 


pointment rests  solely  with  the  par- 
ties. 

(d)  The  arbitrator,  upon  notification 
of  appointment,  is  required  to  commu- 
nicate with  the  parties  immediately  to 
arrange  for  preliminary  matters,  such 
as  date  and  place  of  hearing. 

§  1401.1 1     Conduct  of  hearings. 

All  proceedings  conducted  by  the 
arbitrator  shall  be  In  conformity  with 
the  contractual  obligations  of  the  par- 
ties. The  arbitrator  l^  also  expectied  to 
conduct  all  proceedings  in  conformity 
with  §  1404.4(b).  The  conduct  of  the 
arbitration  proceeding  is  under  the  ar- 
bitrators  jurisdiction  and  control  and 
the  arbitrator's  decision  is  to  be  based 
upon  the  evidence  and  testimony  pre- 
sented at  the  hearing  or  otherwise  in- 
corporated in  the  record  of  the  pro- 
ceeding. The  arbitrator  may,  unless 
prohibited  by  law,  proceed  in  the  ab- 
sentee of  any  party  who,  after  due 
notice,  fails  to  be  present  or  to  obtain 
a  postponement.  An  award  rendered  in 
an  ex  parte  proceeding  of  this  nature 
must  be  based  upon  evidence  present- 
ed to  the  arbitrator. 

§  1 40 1. 1. 5     Decision  and  award. 

(a)  Arbitrators  are  encouraged  to 
render  awards  not  later  than  60  ^lays 
from  the  date  of  the  closing  of  the 
record  a.s  determined  by  the  arbitra- 
tor, unless  otherwise  agreed  upon  by 
the  parties  or  specified  by  law.  A  fail- 
ure to  render  timely  awards  reflects 
upon  the  performance  of  an  arbitrator 
and  may  lead  to  his  removal  from  the 
FMCS  roster. 

(b)  The  parties  should  inform  the 
OAS  whenever  a  decision  is  unduly  de- 
layed. The  arbitrator  shall  notify  the 
OAS  if  and  when  the  arbitrator  (1) 
cannot  schedule,  hcjir  and  determine 
issues  promptly,  or  (2)  learns  a  dispute 
has  been  .settled  by  the  parties  prior  to 
the  decjsion. 

(c)  After  an  award  has  been  submit- 
ted to  the  parties,  the  arbitrator  is  re- 
quired to  file  a  copy  with  the  OAS. 
The  arbitrator  is  further  required  to 
submit  a  Fee  and  Award  Statement, 
form  R-19.  showing  a  breakdown  of 
the  fee  and  expense  charges  so  that 
the  Service  may  be  in  a  position  to 
review  conformance  with  stated 
charges  under  §  1404.12(a).  Filing  both 
award  ani  report  within  15  days  after 
renderin;,'  an  award  Is  required  of  all 
arbitrators.  The  reports  are  not  used 
for  the  purpose  of  compelling  pay- 
ment of  fees. 

(d)  While  the  Service  encourages  the 
publication  of  arbitration  awards,  it  is 
the  policy  of  the  Service  not  to  release 
arbitration  decisions  for  publication 
without  the  consent  of  both  parties. 
Furthermore,  the  Service  expects  the 
arbitrators  it  has  nominated  or  ap- 
pointed not  to  give  publicity  to  awards 


they  issue  if  objected  to  by  one  of  the 
parties. 

§  1404.16    Fees  and  chargCK  of  arbitrators. 

(a)  No  administrative  or  filing  fee  is 
charged  by  the  Service.  The  current 
policy  of  the  Service  permits  each  of 
its  nominees  or  appointees  to  charge  a 
per  diem  fee  and  other  predetermined 
fees  for  services,  the  amount  of  which 
has  been  certified  in  advance  to  the 
Service.  Each  arbitrator's  maximum 
per  diem  fee  and  the  existence  of 
other  predetermined  fees,  if  any,  are 
set  forth  on  a  biographical  sketch 
which  is  sent  to  the  parties  when 
panels  are  submitted  and  are  the  con- 
trolling fees.  The  arbitrator  shall  not 
change  any  fee  or  add  charges  without 
giving  at  least  30  days  advance  notice 
to  the  Service. 

(b)  In  cases  involving  unusual 
amounts  of  time  and  expenses  relative 
to  pre-hearing  and  post-hearing  ad- 
ministration of  a  particular  case,  an 
administrative  charge  may  be  made  by 
the  arbitrator. 

(c)  All  charges  other  than  those 
specified  by  51404.16(a)  shall  be  di- 
vulged to  and  agreement  4  obtained  by 
the  arbitrator  with  the  parties  inune- 
diately  after  appointment. 

(d)  The  Service  requests  that  it  be 
notified  of  any  arbitrator's  deviation 
from  the  policies  expressed  herein. 
However,  the  Service  will  not  attempt 
to  resolve  any  fee  dispute. 

S  1404.17    Reports  and  biographical  skeUh- 

(a)  Arbitrators  listed  on  th?  Roster 
shall  execute  and  return  all  docu- 
ments, forms  and  reports  required  by 
the  Service.  They  shall  also  keep  the 
Service  informed  of  changes  of  ad- 
dress, telephone  number,  availability, 
and  of  any  business  or  other  connec- 
tion or  relationship  which  involves 
labor-management  relations,  or  which 
creates  or  gives  the  appearance  of  ad- 
vocacy as  defined  In  8  1404.4(c)(1). 

(b)  The  Service  may  require  each  ar- 
bitrator listed  on  the  Roster  to  pre- 
pare at  the  time  of  Initial  listing,  and 
to  revise,  biographical  Information  in 
accordance  with  a  format  to  be  pro- 
vided by  the  Service  at  the  time  of  ini- 
tial listing  or  biennial  review.  Arbitra- 
tors may  also  request  revision  of  bio- 
graphical information  at  other  times 
to  reflect  changes  in  fees,  the  exist- 
ence of  additional  charges,  address,  ex- 
perience and  background,  or  other  rel- 
evant data.  The  Service  reserves  the 
right  to  decide  and  approve  the  format 
and  content  of  biographical  sketches. 
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Title  29— Labor 

CHAPTER  XVII— OCCUPATIONAL 

SAFETY    AND    HEALTH    ADMINIS- 
TRATION, DEPARTMENT  OF  LABOR 

PART  1952— APPROVED  STATE 
PLANS  FOR  ENFORCEMENT  OF 
STATE  STANDARDS 

South  Carolina 

AGENCY:  Occupational  Safety  and 
Health  Administration,  U.S.  Depart- 
ment of  Lal)or. 

ACTION:  Denial  of  Petitions  for  with- 
drawal of  approval  of  the  South  Caro- 
lina State  Plan. 

SUMMARY:  The  petitions  by  the 
Carolina  Brown  Lung  Association  and 
by  the  AFL-CIO.  to  withdraw  approv- 
al of  the  South  Carolina  State  Plan 
for  the  development  and  enforcement 
of  State  occupational  safety  and 
health  standards  are  hereby  d<  nled  by 
the  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

EFFECTIVE     DATE:     December     8. 

1978. 

FOR   FURTHER   INFORMATION 

CONTACT: 

Veronica  Allen.  Project  Officer. 
Office  of  State  Programs.  Occupa- 
tional Safety  and  Health  Admlnis- 
tratlon,'  Room  149.  2100  M  Street 
N.W.,  Washington,  D.C.  20210,  202- 
.  653-5373. 
SUPPLEMENTARY  INFORMATION: 

BACKGROUWI) 

On  October  12.  1977  and  March  6. 
1978.  the  Assistant  Secretary  received 
petitions  from  the  Carolina  Brown 
Lung  Association  and  the  AFL-CIO. 
respectively,  regarding  the  South 
Carolina  State  Plan  for  Occupational 
Safety  and  Health.  The  petitions  re- 
quested that  the  Assistant  Secretary, 
pursuant  to  29  CFR  Part  1955.  with- 
draw approval  of  the  South  Carolina 
State  Plan.  Both  petitions  alleged  spe- 
cific performance  deficiencies  in  en- 
forcement of  the  cotton  dust  standard 
and  prosecution  of  contested  cotton 
dust  cases  and  in  such  other  areas  as 
hazard  recognition,  review  procedures, 
inspection  scheduling,  health  referrals 
and  response  to  major  federal  program 
changes.  In  addition,  the  Carolina 
Brown  Lling  Association  petition  al- 
leged deficiencies  in  employee  training 
and  education  and  the  AFL-CIO  peti- 
tion alleged  legislative  and  regulatory 
deficiencies. 

The  Department  of  Labor/(OSHA) 
investigated  all  allegations  contained 
in  the  petitions.  That  investigation  re- 
vealed that  charges  of  legislative  and 
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regulatory  deficiencies  were  unfound- 
ed. Although  the  South  Carolina  Act 
does  not  mirror  the  Federal  Act,  the 
South  Carolina  Plan,  along  with  its 
implementing  regulations,  provide  cov- 
erage and  employee  rights  comparable 
to  that  of  the  Federal  Act.  In  addition. 
OSHA's  investigation  revealed  that 
the  performance  deficiencies  cited 
have  either  been  corrected  or  consider- 
able Improvement  has  l>een  demon- 
strated by  the  SUte.  especially  since 
the  filing  of  the  petitions.  Based  on 
the  foregoing,  the  petitions  are  hereby 
denied 

Decision 

In  accordance  with  29  CFR 
1955.5(b)(2),  both  the  Carolina  Brown 
Lung  Association's  and  the  AFL-CIO's 
petition  for  the  withdrawal  of  approv- 
al of  the  South  Carolina  State  Plan 
are  hereby  denied.  The  denial  of  these 
petitions  does  not  preclude  future 
action  by  the  Assistant  Secretary  on 
these  Issues  or  any  other  Issues  regai-d- 
Ing  the  plan  which  may  be  raised  by 
monitoring  or  evaluation.  The  denial 
also  does  not  preclude  the  filing  of 
future  petitions  by  these  or  any  other 
parties. 

(Sec.  18.  Pub.  L.  91-596.  84  SUt.  1608  (29 
U.S.C.  667)). 

Signed  at  Washington.  D.C.  this  2d 
day  of  March,  1979. 

Emji  Bingham, 
Assistant  Secretary  of  Labor. 
[PR  Doc.  79-7239  Filed  3-8-79;  8:45  ami 
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Title  39— Postal  Servico 

CHAPTER  I— UNITED  STATES  POSTAL 
SERVICE 

PART  955— RULES  OF  PRACTICE 
BEFORE  THE  BOARD  OF  CON- 
TRACT APPEALS 

Adoption  of  Rules  Providing  for  Op- 
tional Small  Cloimt  Expedited  and 
Accelerated  Procedures  and  Rules 
for  Subpoenas. 

AGENCY:  PosUl  Service. 
ACTION:  Interim  rules. 

SUMMARY:  The  Postal  Service  Board 
of  Contract  Appeals  rules  have  been  . 
modified  by  the  Judicial  Officer  to  add 
new  procedures  pertaining  to  small 
claims  and  subpoenas  as  required  by 
The  Contract  Disputes  Act  of  1978. 
Pub.  L.  95-563. 

EFFECTIVE  DATE:  March  1,  1979. 
FOR      FURTHfcR      INFORMATION 
CONTACT:     ^^         .  * 
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James  A.  Cohen.  Judicial  Officer. 
U.S.  Postal  Service.  Washington, 
DC.  20260.  (202)  245-4915. 

SUPPLEMENTARY  INFORMATION* 
Effective  March  1.  1979.  the  Contract 
Disputes  Act  of  1978.  Pub.  L.  95-563 
provides  for  various  changes  in  prior 
contract  dispute  policies  and  practice.s. 
The  Postal  Service  Board  of  Contract 
Appeals  has  l>ecn  re-established  pursu- 
ant to  §  8(a)(1)  of  that  act  ta  resolve 
contract  appeals  under  the  act.  The 
followuig  interim  rules  of'  the  Board 
are  adopted  as  additions  to  the  exist- 
ing rules  pending  issuance  by  the" 
Office  of  Fed^^ral  Procurement  Policy 
of  final  procedural  guidelines  under 
§8<h)of  Pub.  L.  95-563. 

•To  provide  for  new  expedited  and  ac- 
celerated procedures  for  small  claims 
and  for  the  issuance  of  subpoenas.  39 
CFR  is  amended  as  follovis: 

In  part  955  revise  §955.35  and  add 
?«  955  .36  and  955.37  to  read  as  follows: 

Effective  Datk  and  Applicability 

$  tt.V>.'l.5     K.fTective  date  and  applicithility. 

(a>  §S9.'J5.1  through  955.34  took 
effect  on  February  18.  1976.  Except  as 
otherwi.se  directed  by  the  Board,  the.se 
rules  .shall  not  apply  to  appeals  dock- 
ftpd  prior  to  their  effective  date. 

(b)  Pursuant  to  The  Contract  Dis- 
putes Act  of  1978,  Pub.  L.  95-563. 
§§955  36  and  955.37  apply  to  appeals 
relating  to  contracts  entered  into  on 
or  after  Msych  1.  1979.  At  the  election 
of  the  appellant.  §§955.36  and  955.37 
shall  also  apply  to  appeals  relating  to 
contracts  entered  into  before  March  1. 
1979.  if  the  Contracting  Officers  final 
decision  is  dated  March  I.  1979,  or 
thereafter.  When  §  955.36  is  applicable 
it  supersedes  §  955.13. 

§  933.36    Optional  ^tmall  claims  (expedited) 
and  arcelerated  procedures. 

(a)  Th^se  procedures  are  available 
solely  at  the  election  of  the  appellant. 

(b)  Elections  to  Utilize  SMALL 
CLAIMS  (EXPEDITED)  and  ACCEL- 
ERATED Procedure. 

(1)  In  appeals  where  the  amount  in 
dispute  is  $10,000  or  less,  the  appellant 
may  elect  to  have  the  appeal  processed 
under  a  SMALL  CLAIMS  (EXPEDIT- 
ED) procedure  requiring  decision  of 
the  appeal,  whenever  possible,  withiii 
120  days  after  the  Board  receives  writ- 
ten notice  of  the  appellant's  election 
to  utilize  this  procedure.  The  details 
of  this  procedure  appeals  in  paragraph 
(c)  of  this  Rule.  An  appellant  may 
elect  the  ACCELERATED  procedure 
rather  than  the  SMALL  CLAIMS  (EX- 
PEDITED) procedure  for  any  appeal 
eligible  for  the  SMALL  CLAIMS  (EX- 
PEDITED) procedure. 

(2)  In  appeals  where  the  amount  in 
dispute  IS  $50,000  or  less,  the  appellant 
may  elect  to  have  the  appeal  processed 
ander  an  ACCELERATED  procedure 
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requiring  decision  of  the  appeal,  when- 
ever possible,  within  180  days  after  the 
Board  receives  written  notice  of  the 
appellant's  election  to  utilize  this  pro- 
cedure. The  details  of  this  procedure 
appear  in  paragraph  (d)  of  this  Rule. 

(3)  The  appellant's  election  of  either 
the  SMALL  CLAIMS  (EXPEDITED) 
procedure  or  the  ACCELERATED 
procedure  may  be  made  either  in  his 
notice  of  appeal  or  by  other  written 
notice  at  any  time  thereafter. 

(4)  In  deciding  whether  the  SMALL 
CI^IMS  (EXPEDITED)  procedure  or 
the  ACCELERATED  procedure  is  ap- 
jfiicable  to  a  given  appeal  the  Board 
shall  determine  the  amount  In  dispute 
by  adding  the  amount  claimed  by  the 
appellant  /against  the  respondent  to 
the  amount  claimed  by  respondent 
again.st  the  appellant.  If  either  party 
making  a  claim  against  the  other 
party  does  not  otherwise  state  in  writ- 
ing the  amount  of  Its  claim,  the 
amount  claimed  by  such  party  shall  be 
the  maximum  amount  which  such 
party  represents  in  writing  to  the 
Board  that  it  can  reasonably  expect  to 
recover  against  the  other. 

(c)  The  SMALL  CLAIMS  (EXPE- 
DITED) Procedure. 

(1)  This  procedure  jshall  apply  only 
to  appeals  whfre  the  amount  in  dis- 
pute is  $10,000  or  less  as  to  which  the 
appellant  has  elected  the  SMALL 
CLAIMS  (EXPEDITED)  procedure. 

(2)  In  cases  proceeding  under  the 
SMALL  CLAIMS  (EXPEDITED)  pro- 
cedure, the  following  time  periods 
shall  apply  (i)  within  ten  days  from 
the  respondent's  first  receipt  from 
either  the  appellant  or  the  Board  of  a 
copy  of  the  appellant's  notice  of  elec- 
tion of  the  SMALL  CLAIMS  (EXPE 
DITED)  procedure,  the  respondent 
shall  send  the  Board  a  copy  of  the 
contract,  the  contracting  officer's  final 
decision,  and  the  appellants  claim 
letter  or  letters,  if  any;  (ID  within  15 
days  after  the  Board  has  acknowl- 
edged receipt  of  the  notice  of  election, 
either  party  desiring  an  oral  hearing 
shall  so  Inform  the  Board.  If  either 
party  requests  an  oral  hearing,  the 
Board  shalljjromptly  schedule  such  a 
hearing  for  a  mutually  convenient 
time  consistent  with  administrative 
due  process  and  the  120-day  limit  for  a 
decision,  at  a  place  determined  under 
§955.18.  If  a  hearing  is  not  requested 
by  either  party  within  the  time  pre- 
scribed by  this  Rule,  the  appeal  shall 
l)e  deemed  to  have  been  submitted 
under  §  955.12  without  a  hearing. 

(3)  In  cases  proceeding  under  the 
SMALL  CLAIMS  (EXPEDITED)  pro- 
cedure, pleadings,  discovery,  and  other 
prehearing  activity  will  be  allowed 
only  as  consistent  with  the  require- 
ment to  conduct  the  hearing  on  the 
date  scheduled  or.  if  no  hearing  is 
scheduled,  to  close  the  record  on  a 
date   that  will  allow  decision  within 


the  120-day  limit.  The  Board,  In  its 
discretion,  may  shorten  time  periods 
prescribed  elsewhere  In  these  Rules  as 
necessary  to  enable  the  Board  to 
decide  the  appeal  within  120  days 
after  the  Board  has  received  the  ap- 
pellant's notice  of  election  of  the 
SMALL  CLAIMS  (EXPEDITED)  pro- 
cedure. In  so  doing  the  Board  may  re- 
serve whatever  time  up  to  30  days  it 
considers  necessary  for  preparation  of 
the  decision. 

(4)  Written  decision  by  the  Board  in 
cases  proces.sed  under  the  SMALL 
CLAIMS  (EXPEDITED)  procedure 
will  be  short  and  contain  only  sum- 
mary findings  of  fact  and  conclusions. 
Decisions  will  oe  rendered  for  the 
Board  by  a  single  Administrative 
Judge.  If  there  has  been  a  hearing.- the 
Administrative  Judge  presiding  at  the. 
hearing  may.  In  his  discretion,  at  the 
conclusion  of  the  hearing  and  after' en- 
tertaining such  oral  arglimentg  as  he 
deems  appropriate,  render  on  the 
record  oral  summary  findings  of  fact, 
conclusions,  and  a  decision  of  the 
Appeal.  Whenever  such  an  oral  deci- 
sion Is  rendered,  the  Board  will  subse- 
quently furnish  the  parties  a  typed 
copy  of  such  oral  decision  far  tlie 
record  and  payment  purposes  and  to 
establish  the  date  of  commencement 
of  the  period  for  filing  a  motion  for  re- 
consideration under  §  955.20. 

(5)  Decisions  of  the  Board  under  the 
SMALL  CLAIMS  (EXPEDITED)  pro- 
cedure will  not  be  published,  will  have 
no  value  as  precedents,  and  In  the  ab- 
sence of  fraud,  cannot-  be  appealed.  / 

(d)  The  ACCELERATED  Procedure 

(1)  This  procedure  shall  apply  only 
to  appeals  where  the  amount  in  dis- 
pute is  S50.0OO  or  less  as  to  which  the 
appellant -Ims  made  the  requisite  elec- 
tion. 

(2)  In  cases  prcx^eeding  under  the 
ACCELERATED  procedure,  the  par- 
ties are  encouraged,  to  the  extent  pos- 
sible consistent  with  adequate  presen- 
tation of  their  factual  and  legal  posi- 
tions, to  waive  pleadings,  discovery, 
and  briefs.  The  Board,  in  Its  discre- 
tion, may  shorten  time  periods  pre- 
scribed elsewhere  in  the.se  Rules  as 
necessary  to  enable  the  Board  Co 
decide  the  appeal  within  180  days 
after  the  Board  has  received  the  ap- 
pellant's notice  of  election  of  the  AC- 
CELERATED procedure,  and  may  re- 
serve 30  days  for  preparation  61  the 
decision. 

(3)  Written  decisions  by  the  Board  in 
cases  processed  under  the  ACCELER- 
ATED procedure  will  normally  be 
short  and  contain  only  summary  find- 
ings of  fact  and  conclusions,^Decislons 
will  be  rendered  for  the  Board  by  a 
single  Administrative  Judge  with  the 
concurrence  of  the  Chairman  or  Vice 
Chairman  or  other  designated  Admin- 
istrative Judge,  or  by  a  majority 
among  these   two  and  an   additional 


designated  member  In  case  of  disagree- 
ment. Alternatively,  In  cases  where 
the  amount  in  dispute  is  $10,000  or 
lesp  as  to  which  the  ACCELERATED 
prcKedure  has  been  elected  and  in 
which  there  has  been  a  hearing,  the 
single  Administrative  Judge  presiding 
at  the  hearing  may,  with  the  concur- 
rence of  both  parties,  at  the  conclu- 
sion of  the  hearing  and  after  enter- 
taining such  oral  arguments  as  he 
deems  appropriate,  render  on  the 
record  oral  summary  findings  of  fact, 
conclusions,  and  a  decision  of  the 
appeal.  Whenever  such  an  oral  deci- 
sion Is  rendered,  the  Board  will  subse- 
quently furnish  the  parties  a  typed 
copy  of  such  oral  decision  for  record 
and  payment  purposes  and  to  estab- 
lish the  date  of  commencement  of  the 
period  for  filing  a  motion  for  reconsid- 
eration under  Rule  §  955.30. 

(e)  Motions  for  Reconsideration  -in 
Cases  Arising  Under  5  955.36. 

Motions  for  Reconsideration  of  cases 
decided  under  either  the  SMALL 
CLAIMS  (EXPEDITED)  procedure  or 
the  ACCELERATED  procedure  need 
not  be  decided  withiri^Wfe  time  periods 
prescribed  by  this  §  955.36  for  the  ini- 
tial decision  of  the  appeal,  but  all  such 
motions  shall  be  processed  and  decid- 
ed rapidly  so  as  to  fulfill  the  intent  of 
this  Rule. 

§955,37    Subpoenaa 

(a)  General— Upon  written  request 
of  either  party  filed  with  the  docket 
clerk  or  on  his  own  initiative,  the  Ad- 
ministrative Judge  to  whom  a  case  is 
assigned  or  who  is  otherwise  designat- 
ed by  the  Chairman  may  issue  a  sub- 
poena requiring: 

(1)  testimony  at  a  deposition— the 
deposing  of  a  witness  in  the  city  or 
county  where  he  resides  or  is  em- 
ployed or  transacts  his  business  in 
person,  or  at  another  location  conven- 
ient for  him  that  is  specifically  deter- 
mined by  the  Board; 

(2)  testimony  at  a  hearing— the  a^ 
tendance  of  a  witness  for  the  purpose 
of  taking  testimony  at  a  hearing;  and 

(3)  production  of  books  and  papers— 
in  addition  to  (1)  and  (2),  the  produc- 
tion by  the  witness  at  the  deposition 
or  hearing  of  books  and  papers  desig- 
nated in  the  subpoena. 

(b)  Voluntary  Cooperation— Each 
party  is  expected  (1)  to  cooperate  and 
make  available  witnesses  and  evidence 
under  its  control  as  requested  by  the 
other  party,  without  issuance  of  a  sub- 
poena, and  (2)  to  secure  voluntary  at- 
tendance of  desired  third-party  books, 
papers,  documents,  or  tangible  things 
whenever  possible. 

(c)  Requests  for  Subpoenas 

(DA  request  for  a  subpoena  shall 
normally  be  filed  at  least: 

(i)  15  days  before  a  scheduled  deposi- 
tion where  the  attendance  of  a  witness 
at  a  deposition  is  sought; 
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(ii)  30  days  befo|-e  a  scheduled  hear- 
ing where  the  attendance  of  a  witness 
at  a  hearing  is  sought. 

In  its  discretion  the  Board  may 
honor  requests  for  subpoenas  not 
made  within  these  time  limitations. 

(2)  A  request  for  a  subpoena  shall 
state  the  reasonable  scope  and  general 
relevance  to  the  case  of  the  testimony 
and  of  any  boolcs  and  papers  sought. 

(d)  Requests  to  Quash  or  Modify— 
Upon  written  request  by  the  person 
subpoenaed  or  by  a  party,  made  within 
10  days  after  service  but  in  any  event 
not  later  than  the  time  specified  in 
the  subpoena  for  compliance,  the 
Board  may  (1)  quash  or  modify  the 
subpoena  if  It  Is  unreasonable  and  op- 
pressive or  for  other  good  cause 
shown,  or  (2)  require  the  person  in 
whose  behalf  the  subpoena  was  issued 
to  advance  the  reasonable  cost  of  pro- 
ducing subpoenaed  books  and  papers. 
Where  circumstances  require,  the 
Board  may  act  upon  such  a  request  at 
any  time  after  a  copy  has  been  served 
upon  the  opposing  party. 

(e),Form;  Issuance 

(1)  Every  subpoena  shall  state  the 
name  of  the  Board  and  the  title  of  the 
appeal  and  shall  command  each 
person  to  whom  it  is  directed  to  attend 
and  give  testimony,  and  If  appropriate. 
to  produce  specified  books  and  papers 
at  a  time  and  place  therein  specified. 
In  issuing  a  subpoena  to  a  requesting 
party,  the  Administrative  Judge  shall 
sign  the  subpoena  and  may  in  his  dis- 
cretion, enter  the  name  of  the  witness 
and  otherwise  leave  It  blank.  The 
party  to  whom  the  subpoena  is  Issued 
shall  complete  the  subpoena  before 
service. 

(2)  Where  the  witness  is  located  in  a 
foreign  country,  a  letter,  rogatory  or 
subpoena  may  be  issued  and  served 
under  the  circumstances  and  in  the 
maimfer  provided  In  28  U,S.C.  1781- 
1784. 

(f )  Service 

(1)  The  party  requesting  Issxiance  of 
a  subpoena  shall  arrange  for  service. 

(2)  A  subpoena  requiring  the  attend- 
ance of  a  witness  at  a  deposition  or 
hearing  may  be  served  at  any  place.  A 
subpoena  may  be  served  by  a  United 
States  marshal  or  deputy  marshal,  or 
by  any  other  person  who  Is  not  a  party 
and  not  less  than  18  years  of  age.  Serv- 
ice of  a  subpoena  upon  a  person 
named  therein  shall  be  made  by  per- 
sonally delivering  a  copy  to  that 
person  and  tendering  the  fees  for  one 
day's  attendance  and  the  mileage  pro- 
vided by  28  U.S.C.  1821  or  other  appli- 
cable law. 

(3)  The  party  at  whose  instance  a 
subpoena  Is  Issued  shall  be  responsible 
for  the  payment  of  fees  and  mileage  of 
the  witness  and  of  the  officer  who 
serves  the  subpoena.  The  faUure  to 
make  payment  of  such  charges  on 
demand  may  be  deemed  by  the  Board 
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as  a  sufficient  ground  for  striking  the 
testimony  of  the  witness  and  the  evi- 
dence the  witness  has  produced. 

(g)  Contumacy  or  Refusal  to  Obey  a 
Subpoena— In  case  of  contumacy  or  re- 
fusal to  obey  a  subpoena  by  a  person 
who  resides,  if  found,  or  transacts 
business  within  the  jurisdiction  of  a 
United  States  District  Court,  the 
Board  will  apply  to  the  Court  through 
the  Attorney  General  of  the  United 
States  for  an  order  requiring  the 
person  to  appear  before  the  Board  or  a 
member  thereof  to  give  testimony  or 
produce  evidence  or  both.  Any  failure 
of  any  such  person  to  obey  the  order 
of  the  Court  may  be  punished  by  the 
Court  as  a  contempt  thereof. 

(39  U.S.C.  2(M,  401(2).) 

W.  Allen  Sanders. 
.  Acting  Deputy  General  Counsel 
[FR  Doc.  79-7153  FUed  3-«-79;  8:45  am] 
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TitI*  40— Protection  of  th« 
Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY         ' 

[FRL  1052-61 

PART  65— DELAYED  COMPUANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  issued  by  West  Virginia  Air 
Pollution  Control  Commission  To 
Breckway  Glass  Co.,  In& 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  rule, 
SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Brockway  Glass  Co.,  Inc.  The 
Order  requires  the  company  to  bring 
air  emissions  from  its  glass  furnace  in 
Vienna  Into  compliance  with  certain 
regulations  contained  In  the  Federal- 
ly-approved Virginia  SUte  Implemen- 
Utlon  Plan  (SIP).  Because  of  the  Ad- 
ministrator's approval.  Brockway 
Glass  Co.'s  compliance  with  the  Order 
^  will  preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  for  viola- 
tions of  the  SIP  regulations  covered 
by  the  Order  diu-lng  the  period  the 
Order  is  in  effect. 

DATES:   This   rule   takes   effect   on 
March  9. 1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 
Patrick    McManus    (3EN12),     XJS. 
EPA.  Region  III,  Ctutis  BuUdlng. 
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Sixth  <&  Walnut  Streets.   Philadel- 
phia. Pa.  19106.  (215) 597-9893. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
nes;<nours  at: 

Air  Enforcement  Branch.  U.S.  EPA, 
Region  III.  Curtis  Building.  Sixth  <t 
Walnut  Streets.  Philadelphia.  Pa. 
19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25.  1978.  the  Regional 
Administrator  of  EPAs  RcRlon  III 
Office  published  in  the  Federal  Regis- 
ter. Vol.  43.  No.  186  (43  FR  43333).  a 
notice  proposing  approval  of  a  delayed 
compliance  order  issue  by  West  Virgin- 
ia Air  Pollution  Control  Commission 
to  the  Broclcway  Glass  Co.,  Inc.  The 
notice  asked  for  public  comments  by 
October  25.  1978  on  EPAs  proposed 
approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office:  therefore,  the  de- 
layed   compliance    order    issued     to 
Brockway  Glass  Co.,  Inc.  is  approved 
by  the  Administrator  of  EPA  pursuant 
to  the  authority  of  Section  113(d)(2) 
of    the    Clean    Air    Act,    42    U.S.C. 
7413(d)(2).  The  Order  places  Brock- 
way  Glass  Co.,  Inc.  on  a  schedule  to 
bring  its  glass  furnace  in  Vienna  into 
compliance  as  expeditiously  as  practi- 
cable with  Regulation  VII.  ^o  Pre- 
vent and  Control  Particulate  Air  Pol- 
lution   From    Manufacturing    Process 
Operations",  a  part  of  the  Federally- 
approved  West  Virginia  State  Imple- 
mentation Plan.  If  the  conditions  of 
the    Order    are    met.    it    will    permit 
Brockway  Glass  Co.,  Inc.  to  delay  com- 
pliance with  the  SIP  regulations  cov- 
ered by  the  Order  until  December  30, 
1978.  The  company  is  unable  to  imme- 
diately comply  with  these  regulations. 
EPA  has  determined  that  its  approv- 
al   of    the    Order   shall    be,  effective 
March  9,  1979  because  of  the  need  to 
immediately,    place    "rockway    Glass 
Co.,  Inc.  on  a  schedule  which  is  effec- 
tive under  the  Clean  Air  Act  for  com- 
pliance  with   the  applicable   require- 
ments of  the  West  Virginia  State  Im- 
plementation Plan. 

(42  U.S.C.  7413<d).  7601.) 

Dated:  February  28.  1979. 

Douglas  M.  Costle, 
Administrator. 
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In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  The  following  entry  is  added  to 


the  table  in  }  65.531  to  reflect  approval 
of  the  following  delayed  compliance 
orders: 

}65.53l  EPA  Approval  of  Siate  delayed 
romplianre  ordera  isKued  to  major  ita- 
tionar}-  sources. 


Source 


SIP  retulatlon    Dml*  of  FR  Final 

I^>caUon  involved  proposal         compliance 

date 


Brockway  Olaaa  Co.  Ine  _.. 


Vienna Reculatlon       Sept.  25.  1978  Dec.  30.  1978 

VII. 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  West  Virginia  Air 
Pollution  Control  Comrmssion  to 
Banner  Fibreboord  Co. 

AGENCY:   Environmental   Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administratbr  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Banner  Fibreboard  Co.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  oil  and  coal  fired 
boilers  In  Wellsburg,  West  Virginia 
into  compliance  with  certain  regula- 
tions contained  in  the  federally-ap- 
proved West  Virginia  State  Implemen- 
tation Plan  (SIP).  Because  of  the  Ad- 
ministrator's approval.  Banner  Fibre- 
board  Co.  compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citiaen  suit  provi- 
sions of  the  Clean  Air  Act  for  viola- 
tions of  the  SIP  regulations  covered 
by  the  Order  during  the  period  the 
Order  is  in  effect. 

DATES:  This  rule  Ukes  effect  on 
March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Patrick  McManus  (3EN12),  U.S. 
EPA,  Region  III,  Curtis  Building. 
Sixth  &  Walnut  Streets.  Philadel- 
phia. Pennsylvania  19106,  215/597- 
9893. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 


notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at: 

Air  Enforcement  Branch,  U.S.  EPA. 
Region  III.  Curtis  Building.  Sixth  & 
Walnut  Streets.  Philadelphia,  Penn- 
sylvania 19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25.  1978  the  Regional 
Administrator  of  EPA's  Region  III 
Office  published  In  the  Federal  Regis- 
ter. Vol.  43.  No.  186.  (43  FR  43337)  a 
notice  proposing  approval  of  a  delayed 
compliance  order  issued  by  West  VFr- 
ginia  Air  Pollution  Control  Commis- 
sipn  to  the  Banner  Fibreboard  Go.  The 
notice  asked  for  public  comments  by 
October  25.  1978  on  EPAs  proposed 
approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed   compliance    order    issued     to 
Banner  Fibreboard  Co.  is  approved  by 
the  Administrator  of  EPA  pursuant  to 
the  a;uthority  of  Section  113(d)(2)  of 
the-'  Clean      Air      Act.      42      U.S.C. 
7413(d)(2).  The  Order  places  Banner 
Fibreboard  Co.  on  a  schedule  to  bring 
its  oil  and  coal-fired  boilers  in  Wells- 
burg into  compliance  as  expeditiously 
as  practicable  with  Regulation  II.  "To 
Prevent  and  Control  Particulate  Air 
Pollution  From  Combustion  of  Fuel  in 
Indirect  Heat  Exchangers",  a  part  of 
the  federally-approved  West  Virginia 
State     Implementation     Plan.     The 
Order  also  Imposes   Interim   require- 
ments       which        meet        Sections 
113(dKl)(C)  and  113(d)(7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  permit  Banner 
Fibreboard   Co.   to  delay  compliance 
with  the  SIP  regulations  covered  by 
the  Order  until  July  1.  1979.  The  com- 
pany is  ynable  to  immediately  comply 
with  these  regulations.  '  \y 

EPA  has  determined  that  its  apprqj 
al   of   the   Order   shall   be   etfectWe 


PEOCKAl  REGISTER.  VOL  44.  NO.  4»-f«0AY.  MARCH  9.  1979 


March  9,  1979  because  of  the  need  to 
Immediately  place  Pennzoil  Co.  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirements  of  the  West 
Virginia  State  Implementation  Plan. 

(42  U.S.C.  7413(d),  7*01.) 

Dated:  February  28.  1979. 

Douglas  M.  Costle. 
Adininistrator. 

In  consideration  of  the   foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 


RULES  AND  REGULATIONS 

Federal  Regulations  is  amended  as  fol- 
lows: 
PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  The  following  entry  is  added  to 
the  table  in  §  65.531  to  reflect  approval 
of  the  following  delayed  compliance 
order: 

§6.5..531  EPA  Approval  of  Stale  delayed 
compliance  orders  iKSued  to  major  sta- 
tionary sources. 


-V 


Source 


Location 


SIP  regulation 
Involved 


Date  of  FR 
proposal 


Final 

compliance 

dale 


Banner  Fibreboard  Co - WelUburg. 


Regulation 
II 


'-  Sept.  25,  1978  July  1.  1979 


-J- 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

;  Approval  of  a  Delayed  Compliance 
Order  Issued  by  West  Virginia  Air 
Pollution  Control  Commission  to 
Pennzoil  Co. 

AGENCY:   Environmental   Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a -Delayed  Co^n- 
pliance  Order  issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Pennzoil  Company.  The  Order  re- 
quires the  company  to  bring  air  emis- 
sions from  its  Elk  Refining  Division  in 
Falling  Rook  into  compliance  with  cer- 
tain regulations  contained  in  the  fed- 
erally-approved West  Virginia  State 
Implementation  Plan  (SIP).  Because 
of  the  Administrators  approval.  Penn- 
zoil Company  compliance  with  the 
Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
Drovisions  of  the  Clean  Air  Act  for  vio- 
lations of  the  SIP  regulations  covered 
by  the  0»-der  during  the  period  the 
Order  is  in  effect. 

DATES:   This   rule   takes   effect   on 
March  9.  1979. 


INFORMATION 


FOR      FURTHER 
CONTACT: 

Patrick  McManus  (3EN12),  U.S. 
EPA.  Region  III.  Curtis  Building. 
Sixth  and  Walnut  Streets,  Philadel- 
phia. Pennsylvania  19106,  215/597- 
9893. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  aviallable  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at: 

Air  Enforcement  Branch.  U.S.  EPA. 
Regidn  III.  Curtis  Building,  Sixth 
and  Walnut  Streets,  Philadelphia. 
Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25,  1978.  the  Regional 
Administrator  of  EPAs  Region  III 
Office  published  in  the  Federal  Regis- 
ter. Vol.  43.  No.  186  (43  FR  43339),  a 
notice  prSposing  approval  of  a  delayed 
compliance  order  issued  by  West  Vir- 
ginia Air  Pollution  Control  Commis- 
sion to  the  Pennzoil  Company.  The 


'.  .  13017 

notice  asked  for  public  comments  by 
October  25.  1978  on  EPAs  proposed 
approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  issued  to  Penn- 
zoil Co.  is-approved  by  the  Administra-. 
tor  of  EPA  pursuant  to  the  authority 
of  Section  113(d)(2)  of  the  Clean  Air 
Act.  42  U.S.C.  7413(d)(2).  The  Order- 
places  Pennzoil  Co.  on  a  schedule  to 
bring  its  flare  system  and  furnaces  in 
Falling  Rock  into  compliance  as  expe- 
ditiously as  practicable  with  Regula- 
tion  VII,    "To   Prevent   and   Control 
Particulate  Air  Pollution  From  Manu-_ 
facturing  Process  Operations '.  a  part 
of  the  federally-approved  West  Virgin- 
ia  State    Implementation   Plan.   The 
Order  also   imposes  interim   require- 
ments       which        meet        Sections 
113(d)(l)(CL'and  113(d)(7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Pennzoil 
•<Co.  to  delay  compliance  with  the  SIP 
regulations  covered  by  the  Order  until 
November  15,   1978.'  The  company  is 
unable   to*  immediately  comply   with 
these  regulations. . 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  9,  1979  l>ecause  of  the  need  to 
immediately  place  Pennzoil  Co.  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirements  of  the  West 
Virginia  State  Implementation  Plan. 

(tt  U.S.C.  7413(d).  7601.) 

Dated:  February  28.  1979. 

DowGLAS  M.  Costle. 
Administrator. 

In  consideration  of  the  foregping'. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  The  following  entry  is  added  to 
the  table  in  §65.531  to  reflect  approval 
of  the  following  delayetl  compliance 
order: 

§6.t..j31  EPA  Approval  of  State  delayed 
compliance  orders  issued  to  m^or  sta- 
tionary sources. 


/ 


Source 


liocation 


SIP  regulation 
involved 


Date  of  FR 
proposal 


Fir.al 

compliance 

date 


Pennzoil  Co...r:.... - IPalling  Rock. 


Regulation 
\  VIL 


Sept.  25.  1978  Nov.  5.  1978 


■V 


(FR  Doc.  79-7122  Piled  3-8-79;  ^5  am) 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  o  Delayed  Compliance 
Order  issued  by  West  Virginia  Air 
Pollution  Control  Commission  to 
Pennsylvania  Qioss  Sand  Corp. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  nite. 

SUMMARYv  The  Administrator  of 
EPA  hereby  Approves  a  Delayed  Com- 
pliance Order  issued  by  Wtst  Virginia 
Air  Pollution  Control  Commission  to 
the  J*?nnsylvariia  G!a^  Sand  Corp. 
The  Order  requires  li\e  company  to 
bring  air  emt.<>sions  from  its  coal-fired 
boilers  in  Berkeley  Springs  into  com- 

filiance  with  certain  regulations  con- 
aihed  in  the  federally  approved  West 
Virginia  State  Implementation  Plan 
(SIP).  Because  of  the  Administrators 
approval.  Penn.-;ylvania  Gla.*;^  Sand 
Corp.  compliance  with  the  Order  will 
preclude  suits  under  the  federal  en- 
forcement and  citizen  suit^  provisions 
of  the  Clean  Air  Act  lor  violations  of 
the  SIP  regulations  covered  by  the 
Order  during  the  period  the  Order  is 
in  effect. 

DATE^:  This  rule  takes  effect  on 
March  9.  1979. 

FOR  FURTHER  ilNFORMATlON 
CONTACT: 

Patrick  McManus  »  (3EN12).  U.S. 
EPA.  Region  III.  Curtis  Building. 
Sixth  &  Walnut  Streets.  Philadel- 
phia. Pennsylvania  19106.  215/597- 
9893.  \ 

ADDRFSSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma-' 
terial.  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  apprpval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at: 

Air  Enforcement  Branch.  U.S.  EPA. 
Region  III.  Curtis  Building.  Sixth  «k 
Walnut  Streets.  Philadelphia.  Penn- 
sylvania 19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25.  1978.  the  Regional 
Administrator  of  EPA's  Region  HI 
Office  published  in  the  Federal  Regis- 
ter. Vol.  43.  No  186  (43  FR  43337).  a 
notice  proposing  approval  of  a  delayed 
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compliance  order  issued  by  West  Vir- 
ginia Air  Pollution  Control  Commis- 
sion to  the  Pennsylvania  Glass  Sajid 
Corp.  The  notice  asked  for  public  com- 
ments by  October  25.  1978  on  EPAs 
propased  approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office:  therefore,  the  de- 
layed compliance  order  Issued  to  Penn- 
sylvania Glass  Sand  Corp.  is  approved 
by  the  Admmistrator  of  EPA  pursuant 
to  the  authority  of  Section  113(d)(2) 
of  the  Clean  Air  Act.  42  U.S.C. 
7413(dK2).  The  Order  places  Pennsyl- 
vania Glass  Sand  Corp.  on  a  schedule 
to  bring  its  coal-fired  boilers  in  Berke- 
ley Spritigp  into  compliance  as  expedi- 
tiously as  practicable  with  Regulation 
II.  "To  Prevent  and  Control  Particu- 
late Air  Pollution  From  Combustion  of 
Fuel  in  Indirect  Heat  Exchangers",  a 
pan.  of  the  federally-approved  West 
Virginia  State  Implementation  Plan. 
The  Order  also  imposes  interim  re- 
quirements which  meet  Sections 
113(d)(1)(C)  and  113(d)(7)  of  the  Act. 
and  emi^jion  monitoring  anc^  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  pt^rmit  Pennsyl- 
vania Glass  Sand  Corp.  to  delay  'com- 
pliance with  the  SIP  regulations  cov- 
ered by  the  Order  until  June  30.  1979. 


The  company  is  unable  to  immediately 
comply  with  these  regulations. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  9.  1979  because  of  the  need  to 
Immediately  place  Pennsylvania  Glass 
Sand  Corp.  on  a  schedule  which  is  ef- 
fective under  the  Clean  Air  Act  for 
compliance  with  the  applicable  re- 
quirements of  the  West  Virginia  State 
Implementation  Plan. 

(42U.S.C.  7413(d).  7601.) 

Dated:  February  28,  1979. 

E>OUCLAS  M.  COSTLE, 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Reerulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 

ORDERS 

The  following  entry  is  added  to  the 
table  in  §65.531  to  reflect  approval  of 
the  following  delayed*  compliance 
order: 

ffiS-Vll  KPA  Appnival  uf  State  delayed 
compliance  ordrni  iiuiucd  to  major  <tta- 
tionar}'  source*. 


Source 


SIP  rrinilaUon    Date  of  FR  Ptiul 

Location  involved  proposal  compliance 

date 


Pennsylvania  Olaai  Sand  Corp.. 


Berkelay 
Springs. 


Reculatloo  U  8^  3S.  inS  June  30. 1979 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  issued  by  the  State  of^ary- 
lond  to  Glidden  Pigments  GTroup  of 
SCM  Corp. 

AGENCY:  Environmental  Protection 
Agency.  ^ 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  State  of 
Maryland  to  the  Glidden  Pigments 
Groups  of  SCM  Corp.  The  Order  re- 
quires the  company  to  bring  air  emis- 
sions from  its  batch  attack  vessels  and 
chloride  processing  plant  in  Baltimore. 
Maryland  into  compliance  with  certain 
regulations  contained  in  the  federally- 
approved  Maryland  State  Implementa- 
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tion  Plan  (SIP).  Because  of  the  Ad- 
ministrators approval.  Glidden  Pig- 
ments Group  of  SCM  Corp.  compli- 
ance with  the  order  will  preclude  suits 
under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violations  of  the  SIP  regula-/ 
tions  covered  by  the  Order  during  the' 
period  the  Order  Is  in  effect. 

DATES:  This  rule  i9kes  effect  on 
March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Thomas  W.  Shiland  (3EN12).  U.S. 
EPA.  Region  III.  Curtis  Building. 
Sixth  &  Walnut  Streets.  Philadel- 
phia. Pennsylvania  19106.  215/597- 
7915. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  tlEcfSTER 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at: 


Air  Enforcement  Branch,  U.S.  EPA, 
Region  III,  Curtis  BuUdlng.  Sixth  & 
Walnut  Streets,  Philadephia,  Penn- 
sylvania 19106. 
SUPPLEMENTARY  INFORMATION: 
On  October  27,  1978,  the  Regional  Ad- 
ministrator of  EPA's  Region  III  Office 
published  In  the  Federal  Register. 
Vol.  43.  No.  209.  (43  FR  50221)  a  notice 
proposing  approval  of  a  delayed  com- 
pliance order  Issued  by  the  State  of 
Maryland  to  the  Glidden  Pigmente 
Group  of  SCM  Corp.  The  notice  asked 
for  public  comments  by  November  27, 
1978  on  EPA's  proposed  approval  of 
the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  ordpr  Issued  to  Glid- 
den Pigments  Group  of  SCM  Corp.  is 
approved  by  the  Administrator  df  EPA 
pursuant  to  the  authority  of  Section 
113(d)<2)   of   the   Clean   Air   Act,   42 
U.S.C.   7413(d)(2).   The   Order   places 
Glidden    Pigments    Group    of    SCM 
Corp.  on  a  schedule  to  bring  its  batch 
attack  vessels  and  chloride  processing 
plant    in    Baltimore,    Maryland    into 
compliance  as  expeditiously  as  practi- 
cable   with    Regulations    10.03.38.02A 
and  10.03. 38.03E  pertaining  to  visible 
emissions   and   particulate  tnatter,   a 
part  of  the  federally-approved  Mary- 
land State  Implementation  Plan.  The 
Order  also   Imposes   interim   require- 
ments       which        meet        Sections 
113(dKlMC)  and  IlSCdK?)  of  the  Act. 
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and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Glidden 
Pigments  Group  of  SCM  Corp.  to 
delay  compliance  with  the  SIP  regula- 
tions covered  by  the  Order  untU  Jvdy 
1.  1979.  The  company  is  unable  to  im- 
mediately comply  with  these  regula- 
tions. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  9,  1979  because  of  the  need  to 
Immediately  place  Glidden  Pigments 
Group  of  SCM  Corp.  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirements  of  the  Maryland  State 
Implementation  Plan. 
(42  U.S.C.  7413(d),  7601.) 

Dated:  February  28. 1979. 

Douglas  M.  Costle. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 
PART  65— DELAYED  COMPLIANCE 

ORDERS 
1.  The  following  entry  is  added  to 
the  teble  in  §  65.251  to  reflect  approval 
of  the  following  delayed  compliance 
order: 

S  65.251  EPA  Approval  of  Sute  delayed 
compliance  orders  Issued  to  major  sta- 
tionary sources. 


Sourc* 


SIP  Date  of  PR  Final 

bocaUon         retfulaUona         proposal         compliance 
involved  <**»« 


Olldden  PlfonentB  Group  of  SCM  Corp . 


Baltlinore. 


10.03.38.02A     Oct.  Tl.  1978 .  July  I,  1979 
and 
10.03.3S.03E. 
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SUBCHAPTEI  I— WSTtaOi  rtOGRAA«$ 

[OPP-2600  11  A;  FRL  1071-41 

PART  162— REGULATIONS  FOR  THE 
ENFORCEMENT  OF  THE  FEDERAL 
INSECTICIDE,  FUNGICIDE  AND  RO- 
DENTiaDE  ACT 

Subpart  A— Registration,  Reregis- 
trotion,  and  Classification  Procedures 

AGENCY:  Environmental  Protection 
Agency.  Office  of  Pesticide  Programs. 

ACTION:  Pinal  rule. 

SUMMARY:  On  February  7.  1979  (44 
FR  7695).  EPA  published  in  the  Feder- 
al Register  a  regulation  relating  to 


special  packaging  of  certain  toxic  pes- 
ticides in  child-resistant  containers. 
This  d(x;ument  contained  certain  edi- 
torial errors.  Because  of  the  impor- 
tance of  this  regulation.  EPA  has  de- 
cided to  reissue  the  entire  document 
to  avoid  confusion  and  prevent  incon- 
venience to  the  reader.  As  stated 
above,  this  rule  requires  the  special 
packaging  of  certain  toxic  pesticides  in 
child-resistant  containers  and  sets 
forth  the  toxicity  criteria  to  be  used  to 
determine  which  residential  use  pesti- 
cides are  affected.  The  Intent  of  this 
rule  is  to  decrease  the  nimiber  of  haz- 
ardous exposures  of  a  pesticide  prod- 
uct to  children. 


DATES:  Effective  E)ate:  March  9,  1979 
This  regulation  applies  to  products  re- 
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leased  for  shipment  after  »4arch  9. 
1981. 

FOR      FUR'lHiilK      INPORMA-nON    ' 
CONTACT: 
Maureen   Johns   Grimmer.   Project 
Leader.  (TS-766).  Office  of  Pesticide 
Programs.  Environmental  Protection    * 
Agency.  401  M  Street.  S.W..  Wash- 
ington. D.C.  20460  (202-755-8036). 
SUPPLEMENTARY  INPORMATION: 
On  October  14.  1977.  EPA  published  a 
proposed  rule  (42  FR  55235)  to  require 
certairy  pesticides  to  be  specially  pack- 
aged in  child-resistant  containers.  This 
nUe  is  designated  5  162.16  of  Title  40 
and     is     authorized     under     Section 
25(c)(3)    of    the    Federal    Insecticide, 
Fungicide,    and    Rodenticlde    Act    as 
amended  (Pub.  L.  92-516.  86  Stat.  983; 
Pub.  L.  94-140.  89  Stat.  755;*Pub.  L. 
95-396.  92  Stat.  819;  7  U.S.C.  136  et 
seq.;     hereinafter     referred     to     as 
"FIFRA").  / 

BACKGROTTin) 

Pinal  rules  for  the  registration,  re- 
registration,  and  classification  of  pesti- 
cides (40  CPR  Part  162)  were  pub- 
lished in  the  Federal  Register  July  3, 
1975,  40  FR  28242.  This  document  re- 
served a  section  for  the  special  packag- 
ing of  pesticides.  Section  25(c)(3)  of 
amended  FIFRA  authorizes  the  Ad- 
ministrator of  EPA  to: 

Establish  standards  (which  shall  be  con- 
sistent with  those  established  under  the  au- 
thority of  the  Poison  Prevention  Packaging 
Act  (Pub.  L.  91-«01))  with  respect  to  the 
package,  container,  or  wrapper  In  which  a 
pesticide  or  device  is  encloeed  for  use  or  con- 
sumption. In  order  to  protect  chUdren  and 
adults  from  serious  injury  or  Ulness  result-  ^ 
Ing  from  accidental  IngesUon  or  contact 
with  pesticides  or  devices  regulated  by  this. 
Act  as  well  as  to  accomplish  the  other  pur- 
poses of  this  Act. 

Section  2(qKlKB)  of  FIFRA  states 
that  a  pesticide  is  misbranded  if  "it  is 
contained  in  a  package  or  other  con- 
tainer or  wrapping  which  does  not 
conform  to  the  standards  established 
by  the  Administrator  pursuant  to  Sec- 
tion 25(c)(3)." 

Ingestion  reports  to  the  National 
Clearinghouse  for  Poison  Control 
Center  Statistics  show  that  pesticide 
ingestions  for  children  imder  5  years 
of  age  numbered  over  12.000  in  1975. 
Pesticides  have  shown  annual  in- 
creases in  the  number  of  accidental 
poisonings.  The  number  of  such  Inci- 
dents can  be  substantially  decreased 
by  requiring  that  certain  residential 
use  products  be  specially  packaged: 

The  success  of  special  packaging  of 
other  hazardous  products  supports 
this  conclusion.  Within  three  years 
after  the  Consumer  Product  Safety 
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Commission  (CPSC)  required  child-re- 
sistant packaging  for  aspirin  products, 
the  total  number  of  accidental  aspirin 
ingestions  decreased  by  41%  and  aspi- 
rin indbced  deaths  by  63  percent.  Sim- 
ilar results  were  recorded  after  regula- 
tions were  promulgated  encompassing 
antifreeze  and  petroleum  products. 

A  screening  study  of  the  economic 
impact  of  special  packaging  deter- 
mined that  the  cost  of  compliance 
with  this  regulation  would  not  be  un- 
reasonable. The  total  cost  to  Industry, 
for  all  input  variables  was  estimated  to 
be  $2  milllon-5  million.  This  will  result 
in  an  increase  in  cost  to  the  consumer 
of  3.74  per  product.  Thus,  with  a  small 
increase  in  product  cost,  this  regula- 
tion will  result  in  sigrnificant  societal 
benefits. 

Virtually  all  of  the  27  comments  re- 
ceived in  response  to  the  proposed  reg- 
ulations were  favorable.  However, 
many  commenters.  while  agreeing  in 
principle  with  the  proposal,  raised 
questions  or  made  suggestions  that 
convinced  the  Agency  that  some 
changes  from  the  proposed  rule  are 
warranted. 

Discussion  of  Major  Comments 

KrFBCTIVE  DATE 

Seventeen  of  twenty-seven  com- 
menters state  that  the  proposed  lead 
time  of  one  year  is  not  enough.  This 
belief  was  expressed  by  packaging 
manufacturers  as  well  as  pesUcide 
manufacturers.  The  majority  saiothat 
a  minimum  of  two  years  is  necessary. 
Some  preferred  three  years.  The 
major  reasons  for  wanting  to  extend 
the  effective  date  include  the  avail- 
ability of  safety  packaging  and  the 
conversion  time  required  for  transition 
from  conventional  to  safety  packaging. 
Many  comments  included  detailed 
charts  of  the  process  and  time  In- 
volved for  each  step  in  a  transition. 
Based  on  the  inability  of  the  packag- 
ing industry  to  meet  the  new  demand 
and  the  inability  of  registrants  to  per- 
form the  required  testing  in  one  year. 
EPA  has  decided  one  to  twO'  years. 
EPA  believes  that  this  two  year  span 
will  be  adequate  and  recognizes  that, 
in  addition,  the  long  period  between 
the  proposed  and  final  regulation  al- 
lowed time  for  some  preliminary  work. 
The  effective  date  applies  to  all  prod- 
ucts released  for  shipment  afte^  that 
date. 

In  view  of  the  significant  health  con- 
cern underlying  this  rule.  EPA  expects 
that  each  registrant  will  endeavor  to 
-convert  to  child-resistant  packaging  as 
soon  as  possible.  Moreover,  EPA  fully 
anticipates  that  if  it  is  not  possible  to 
convey  an  entire  product  line  to  child- 
resistant  packaging  before  the  effec- 
tive date,  individual  products  will  be 
brought  into  earlier  conformance  with 
the  rule.  Exemptions  described  in  the 
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*"  following  paragraph   will   be   granted 
only  In  extraordinary  circumstances. 

FEASIBILITY 

Seven  commenters  believe  that  the 
technology  to  specially  package  pesti- 
cides is  not  currently  available  for 
some  types  of  products.  They  said  that 
the  EPA  proposal  is  not  consistent 
with  Section  3(a)  of  the  Poison  Pre- 
vention Packaging  Act  which  requires 
the  special  packaging  to  be  technically 
feasible,  practicable,  and  appropriate 
for  the  substance.  The  preamble  to 
the  proposal  stated  that  feasibility 
problems  would  be  dealt  with  on  a 
case-by-case  basis  In  the  registration 
process.  To  make  this  more  clear,  a 
new  paragraph  has  been  added  to  the 
regulations.  5162.16(c)(3).  which  says 
that  upon  the  request  of  a  registrant 
or  applicant,  and  In  the  discretion  of 
the  Administrator,  exemptions  may  be 
granted  on  a  case-by-case  basis,  for 
products  for  which  special  packaging 
is  not  technically  feasible.  The  request 
must  be  accompanied  by  supporting 
data.  To  insure  fairness,  if  an  exemp- 
tion is  grant«d.  the  decision  will  be 
^  published  in  the  Federal  Register 
'  and  will  be  applicable  to  any  product 
in  the  identical  situation.  Some  of  the 
factors  for  coiLsf^eration  in  determin- 
ing whether  or  not  a  situation  is  iden- 
tical may  include  the  type  of  formula- 
tion and  size  and  type  of  container. 
The  decision  may  specify  a  time  sched- 
ule for  the  exemption  and  for  study- 
ing and  developing  a  suitable  package. 
If  a  request  for  an  exemption  is 
denied,  the  registrant  must  comply  by 
the  effective  date. 

AMENDED  APITJCATIOW/DATA  SUBMISSION 

The  proposed  regulations  would 
have  required  the  registrant  to  submit 
an  application  for  amended  registra- 
tion which  included  a  full  description 
of  the  package,  a  report  of  the  testing 
protocol  data,  and  compatibility  data. 
Most  commenters  believe  that  the  re- 
quirement to  submit  the  data  is  not 
necessary.  They  pointed  out  the  addi- 
tional work  the  Registration  Division 
would  have  reviewing  the  data.  Sever- 
al suggestions  were  made  on  how  to 
make  the  .  requirement  less  burden- 
some. They  Included  dropping  the  re- 
quirement completely,  submitting  only 
an  attestation  that  the  package  will 
meet  the  standards,  submitting  a 
letter  of  notification,  and  maintaining 
the  data  records  In  the  registrants  file 
while  keeping  them  available  for  in- 
spection. EPA  also  believes  that  a 
more  streamlined  process  would  l>e  ad- 
vantageous to  the  agency  and  regis- 
tranu.  Accordingly,  i  162.16(e)  has 
been  changed  in  the  final  regulations. 
Because  the  registration  files  must  t)e 
kept  current,  an  application  foh 
amended  registration  indicating  a 
change  to  special  packaging  still  must 
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be  submitted.  The  application  must  In- 
clude a  certification  that  the  pacliage 
meets  the  standards  of  9  162.16(d).  In- 
stead of  requiring  the  registrant  to 
submit  a  detailed  description  of  the 
package,  protocol  data,  and  compati- 
bility data,  this  information  must  be 
retained  in  the  registrants'  files,  sub- 
ject to  agency  inspection  or  request 
for  submission  under  new  9  162.16(f) 
for  as  long  as  the  registration  is  valid. 
This  will  eliminate  the  requirements 
for  the  registrant  or  applicant  to 
submit  the  data  and  for  the  agency  to 
review  the  data.  The  Agency  will  ap- 
prove the  application  based  on  the  cer- 
tification in  the  application  that  the 
registrant  has  complied  with  all  provi- 
sions. 

The  waiver  of  the  requirement  to 
submit  data  applies  only  to  the  Infor- 
mation exclusively  required  by 
9  162.16.  Ai}y  data  that  are  required  to 
be  submitted  by  Part  162  for  an 
amended  registration  (e.g.  stability 
data)  must  be  submitted  with  the  ap- 
plication. 


test  protocol 
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EPA  has  decided  to  adopt  the  Con- 
sumer Product  Safety  Conunlssion 
(CPSC)  testing  protocol  by  reference 
in  9  162.16(dK3)  rather  than  to  Include 
it  in  the  regulations.  By  doing  this, 
any  CPSC  changes  to  the  protocol  will 
apply  Immediately  to  EPA's  regula- 
tion. This  will  eliminate  the  need  to 
amend  this  regulation  whenever  CPSC 
updates  the  protocol.  * 

The  comments  included  requests  for 
clarification  on  several  points:  (1) 
whether  a  protocol  test  is  required  for 
each  product  or  for  each  package 
design  used:  and  (2)  whether  the  regis- 
trant is  required  to  produce  its  own 
data.  Tests  do  not  have  to  be  riin  on 
each  pesticide  product,  only  on  each 
special  packaging  design.  The  same 
protocol  data  on  a  particular  special 
packaging  design  which  is  developed 
by  a  packaging  manufacturer  may  be 
relied  upon  for  different  pesticide 
products  and  by  different  registrants. 
Testing  each  product's  package  would 
result  in  duplicative  testing  for  many 
designs  which  ^ould  be  costly  and 
time  consuming  However.  in 
9  162.16(d)(3)  a  requirement  has  been 
added  to  test  each  size,  of  a  closure 
design  used.  In  discussions  with  the 
Consumer  Product  Safety  Conunls- 
sion, EPA  was  advised  that  changing 
the  size  of  a  design  often  reduces  the 
child-resistant  effectiveness.  Requiring 
each  closure  size  to  be  tested  will  elim- 
inate the  possibility  of  an  ineffective 
package  being  marketed.  A  complete 
copy  of  the  test  data,  whether  It  is  ob- 
tained from  the  packaging  manufac- 
turer or  from  the  registrant's  own  test- 
ing, must  be  retained  by  the  regis- 
trant. 
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Multiple  use  containers  are  permissi- 
ble if  the  effectiveness  of  the  special 
packaging  continues  throughout  the 
reaspnably  expected  lifetime  of  the 
pacl^e.  Registrants  who  market  pes- 
ticide products  In  unit  packages  have 
the  option  under  9  162.16(c)(4)  of  spe- 
cially packaging  each  unit  or  market- 
ing the  unit  packaging  in  a  child-resis- 
tant container.  Special  packaging  will 
not  be  required  for  both  the  unit  pack- 
age and  tl^e  retail  container  unless  the 
Agency  receives  Information  which 
would  indicate'  that  it  Ls  necessary  for 
a  particular  product  for  ssJety  rea- 
sons. 

NOlf-COMPLYIKC  PACKAGING 

Ten  of  twenty'-seven  commenters  be- 
lieve that  non-complying  packaging 
should  be  allowed  in  at  least  one  size. 
Other  commenters  such  as  the  Ameri- 
can Academy  of  Pediatrics  commended 
EIPA  for  not  allowing  non-complying 
packaging.  The  Agency  agrees  with 
Uie  Academy  that  the  toxicity  of  the 
products  to  be  regulated  Is  sufficient 
to  warrant  the  exclusion  of  a  conven- 
ience package.  Some  commenters  be- 
lieve that  this  position  discriminates 
against  the  elderly  and  the  handi- 
capped. The  Agency  assumed  that  a 
i>crson's  need  for  a  pesticide  is  not 
normally  as  urgent  as  for  a  drug  and 
the  person  normally  could  arrange  for 
someone  to  help  him  apply  the  pesti- 
cide. Because  of  this,  and  because  less 
toxic  pesticlrlcs  would  t>e  available  in 
non-complying  packaging,  the  Agency 
believed  the  elderly  and  handicapped 
would  not  be  seriously  Inconvenienced. 
The  Agency  sent  letters  and  copies  of 
the  proposal  to  a  dozen  organizations 
which  represent  the  elderly  or  the 
handicapped,  and  requested  their  com- 
ments. Since  only  one  reply  was  re- 
ceived and  it  supported  the  Agency  po- 
sition. EPA  assumes  that  there  are  no 
serious  disagreements  with  that  posi- 
tion. Therefore,  non-complying  pack- 
aging will  not  be  allowed  for  products 
which  meet  the  criteria  for  special 
packaging. 

TOXICITY  criteria 

A  small  number  of  commenters  sug- 
gested that  the  oral  LD^  criterion  of 
1.5K/fg  be  lowered  to  500  mg/kg  so 
that  only  residential  use  products  in 
Toxicity  Categories  I  and  II  would  be 
required  to  be  specially  packaged 
(9 162.16<cK2Xv)).  Most  conunenters 
agreed  that  1.5g/kg  Is  an  appropriate 
level.  The  calculations  used  to  deter- 
mine the  acute  oral  LDm  criterion  were 
based  on  the  average  weight  of  a  small 
child,  yie  amount  such  a  child  could 
easily  ingest,  and  a  safety  factor  of  3. 
The  Agency  does  not  see  a  sufficient 
reason  to  lower  the  safety  factor.  For 
further  explanation  see  the  discussion 
In  the  preamble  to  the  Registration, 
Reregistration  and  Classification  Reg- 
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ulations.    40    FR    28241.    28259-28261 
(1975). 

Explanatory  language  has  been 
added  to  the  skin  effects  criterion  as 
follows:  "is  corrosive  to  the  skin 
(causes  tissue  destruction  into  the 
dermis  and/or  scarring)  or  causes 
severe  skin  irritation  (severe  erythema 
or  edema)  at  72  hours" 
(9 162.16(cK2>(lv)).  The  additional 
wording  does  not  change  the  value  of 
the  criterion,  but  it  does  provide  a 
more  exact  description  of  the  require- 
ments. 

While  no  commenters  had  objections 
to  the  skin  irritation  criterion  itself, 
several  l}elieved  that  if  it  is  applied  to 
data  generated  under  the  skin  irrita- 
tion testing  protocol  In  the  1975  pro- 
posed Registration  GKiidelines.  many 
household  products  will  unjustifiably 
be  required  to  be  specially  packaged. 
The  Registration  Guidelines  are  cur- 
rently under  revision.  A  skin  irritation 
testing  protocol  was  proposed  on 
August  22,  1978,  in  Subpart  F  (Human 
Hazard)  of  the  Proposed  Guidelines 
for  Registering  Pesticides.  43  FR 
37335.  All  comments  received  on  this 
proposal  will  be  fully  considered.  In 
addition.  EPA  will  also  carefully  weigh 
the  forthcoming  recommendations  of 
the  Occupational  Safety  and  Health 
Adminstratlon's  Standards  Advisory 
Committee  on  Cutaneous  Hazards. 
SeveVal  commenters  preferred  the  skin 
irritation  protocol  recommendations 
of  a  June  1977  report  prepared  by  the 
Committee  for  the  Revision  of  Nation- 
al Academy  of  Sciences  (NAS)  Publica- 
tion 1138,  "Principles  and  Procedures 
for  Evaluating  the  Toxicity  of  House- 
hold Substances."  for  the  Consumer 
Product  Safety  Conunlssion  under  the 
auspices  of  the  Committee  on  Toxicol- 
ogy of  the  Natlpnal  Research  Council. 

The  PIFRAi  Scientific  Advisory 
Panel  endorsed  the  NAS/NRC  1138 
Committee  skin  irritation  protocol  for 
testing  consumer  products.  This  proto- 
col will  be  acceptable  to  EPA  for  de- 
termining whether  or  not  a  pesticide 
product  must  be  specially  packaged 
under  this  regulation.  This  policy  is 
only  stated  in  the  preamble,  it  will  be 
handled  more  appropriately  in  the 
final  Registration  Guidelines.  Until 
the  Guidelines  become  effective,  regis- 
trants should  consult  with  the  Regis- 
tration Division  prior  to  testing  to  dis- 
cuss the  applicability  of  that  protocol 
to  their  product. 

EPA  received  many  comments  which 
stated  that  the  eye  effects  criteria 
were  too  strict.  They  pointed  out  the 
fact  that  if  common  soap  was  regulat- 
ed under  FIFRA.  It  would  have  to  t>e 
specially  packaged  under  the  proposed 
eye  effects  criteria.  FIFRA  authorized 
the  Administrator  to  establish  special 
packaging  standards  to  protect  chil- 
dren from  serious  injury  or  illness. 
Many  of  the  low  degrees  of  corneal  in- 
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volvement  seen  in  animal  testing  are 
reversible  even  in  the  sensitive  eyes  of 
the  rabbit,  and.  therefore,  do  not  rep- 
resent a  permanent  Impairment  of 
vision  and/or  potential  for  serious 
injury. 

The  Agency  has  modified  the  eye  ef- 
fects criteria  to  read  as  follows:  is  cor- 
rosive to  the  eye  (causes  irreversible 
destruction  of  ocular  tissue)  or  causes 
corneal  Involvement  or  irritation  per- 
sisting for  21  days  or  more 
(9 162.16(c)(3)(iii)).  The  new  criteria 
will  require  an  observation  period  of 
21  days  which  Is  consistent  with  the 
eye  irritation  protocol  proposed  in  the 
Human  llazard  Guidelines  which  re- 
quires an  observation  period  of  at  least 
13  days  or  until  all  signs  of  reversible 
toxicity  subside. 

Several  commenters  preferred  the 
eye  irritation  protocol  recommenda- 
tions of  the  NAS/NRC  1138  Commit- 
tee which  were  also  endorsed  by  the 
FIFRA  Scientific  Advisory  Panel.  The 
NAS/NRC  1138  Committee  eye  irriU- 
tlon  protocol  will  also  be  acceptable 
for  determining  whether  or  not  a  pes- 
ticide product  must  be  specially  pack- 
aged. As  stated  above  regarding  the 
skin  Irritation  protocol,  until  the  use 
of  this  eye  irritation  protocol  Is  for- 
mally adopted  in  the  Registration 
Guidelines,  registrants  should  consult 
with  the  Registration  Division  prior  to 
testing  to  discuss  the  applicability  of 
that  protocol  to  their  product.  \ 

Some  of  the  comments  included 
questions  regarding  the  usc^iMiuman 
and  monkey  test  data.  While  existing 
human  data  conducted  in  ^cord^ce 
with  FIFRA  Section  12(aX2KP)  wIH  be 
accepted.  EPA  strongly  discourages 
any  future  use  of  human  subjects  for 
testing  of  pesticides.  (Of  course,  all 
pesticide  testing  involving  humans 
must  meet  the  stringent  criteria  in 
FIFRA  Section  (aH2KP)).  There  are 
differing  opinions  regarding  the  advis- 
ability of  allowing  monkey  test  data  to 
take  precedence  over  the  rabbit  test 
data,  and  the  Agency  was  unable  to 
reach  a  decision  without  further 
review.  This  question  has  been  ad- 
dressed by  the  NAS/NRC  1138  Com- 
mittee which  concluded  that  the 
monkey  is  the  second  species  of 
choice.  This  Issue  can  be  more  appro- 
priately treated  In  the  Registration 
Guidelines  and  the  Agency  would  like 
to  specifically  solicit  comments  on  this 
point.  Until  a  decision  is  reached,  any 
monkey  eye  data  that  is  submitted  will 
be  taken  Into  consideration  by  the 
Agency,  but  will  not  'Automatically 
take  precedence. 

APPLICABUITT 

This  regulation  applies  to  products 
intended  for  residential  use.  which 
meet  the  toxicity  criteria,  and  which 
have  not  been  classified  for  restricted 
use.  The  definition  of  residential  use  is 
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Identical  to  the  definition  of  domestic 
use  in  40  CPR  162.3(m).  except  that 
residential  use  does  not  include  pa- 
tient care  areas 'of  health-related  insti- 
tutions. This  regulation  does  not  apply 
to  products  bearing  a  label  stating 
uses  which  are  exclusively  for  com- 
mercial or  agricultural  application, 
since  such  products  are  not  available 
for  retail  sale  to  the  general  public. 
Residential  use  is  determined  by 
'whether>a  product  has  a  use  on  the 
label  which  falls  within  the  meaning 
of  residential  use. 

FUTURE  RFVIEW  AND  REGULATION 

Section  25(c)(3)  of  FIFRA  autho- 
rizes the  Administrator  to  establish 
packaginc  standards  to  protect  chil- 
dren and  adults.  This  special  packag- 
.-  ing  regulation  is  designed  primarily  to 
protect  children  under  five  years  of 
age,  but  it  is  hoped  that  special  pack- 
aging also  will  protect  adults  and  older 
children  from  accidental  or  negligent 
exposure  to  pesticides.  The  Agency 
strongly  encourages  registrants  to  vol- 
untarily develop  safer  packaging  to 
lessen  thos«  hazards  not  directly  ad- 
dressed by  this  rule  to  avoid  the  neces- 
sity of  further  regulation. 

EPA  is  particularly  concerned  about 
such  packSbging  problems  as  breakabil- 
ity  and  puncturability.  A*  child-resist- 
ant closure  would  not  necessarily 
avoid  hazard  to  children  if  it\(s  on  a 
glass  bottle  that  will  break  easily.  A 
broken  package  could  result  in  the 
contents  being  spilled  on  a  person  or 
result  In  the  inhalation  of  toxic  fumes. 
EPA  will  be  evaluating  whether  to  es- 
tablish breakabiiity  or  other  stand- 
ards. Information  on  the  frequency  of 
Jnjurles^  involving  skin  contact  and  in- 
(halation  Will  be  obtained  from  CPSC 
under  a  new  Interagency  Agreement 
regarding  data  collection.  EPA  would 
also  like  persons  who  have  had  acci- 
dents of  thus  type  to  inform  the 
Agency  so  that  they  can  be  taken  into 
accoimt. 

The  poison  control  statistics  from 
the  National  Clearinghouse  for  Poison 
Control  Centers  showed  a  63  percent 
reduction  In  aspirin-induced  deaths  of 
preschool  children  in  the  three  year 
period  following  the  pr6mulgation  of 
the  CPSC  special  packaging  regula- 
tions for  aspirin  products.  EPA  will 
make  a  similar  review  of  this  regula- 
tion three  years  after  the  effective 
date  to  evaluate  its  effectiveness. 

REGULATORY  ANALYSIS 

The  Environmental  Protection 
Agency  has  determined  that  this  d(x:y- 
ment  does  not  (X)ntain  a  major  propos- 
al requiring  preparation  of  a  Regula- 
tory Analysis  under  Executive  Order 
12044. 


SIATtrrOHY  REVIEW 

The  FIFRA  Scientific  Advisory 
Panel  reviewed  the  final  regulation  in 
accordance  with  Section  25(d)  of 
FIFRA  at  a  meeting  on  October  3. 
1978,  and  unanimously  concurred  with 
its  publication.  The  Scientific  Adviso- 
ry Panel  report  is  published  in  its  en- 
tirety following  the  text  of  the  regula- 
tion. The  U.S.  Department  of  Agricul- 
ture has  reviewed  the  final  regulation 
in  accordance  with  Section  25(a)  of 
FIFHA  and  concurs  with  its  publica- 
tion in  the  Federal  Register  without 
comment. 

'    Dated:  March  6.  1979. 

Barbara  Blum, 
Acting  Administrator. 

Part  162,  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amend- 
ed by  revoking  S  162.16,  and  adding  a 
new  §  162.16  to  read  as  follows: 

§162.16     PrMticides  rrquiring  special  pack- 
aging. 

(a)  General  This  section  implements 
Section  25(c)(3)  of  the  Act,  which  au- 
thorizes the  Administrator  to  establish 
standards  with  respect  to  the  package, 
container  or  wrapping  in  which  a  pes- 
ticide or  device  is  enclosed  in  order  to 
protect  children  and  adults  from  seri- 
ous injury  or  illness  resulting  from  ac- 
cidental ingestion  or  contact  with  pes- 
ticides or  devices  regulated  by  this 
Act. 

(b)  Definitions.  Terms  used  in  this 
section  shall  have  the  same  meaning 
set  forth  in  the  Act  and  in  §  162.3.  In 
addition,  as  used  in  this  section: 

(1)  Tbe  term  "package"  means  the 
immediate  container  or  wrapping  In 
which  any  pesticide  is  contained  for 
consumption,  use  or  storage.  "Pack- 
age" does  not  Include: 

(i)  Any  shipping  container  or  wrap- 
ping used  solely  for  the  transportation 
of  any  pesticide  in  bulk  or  in  quantity 
to  manufacturers,  packers  or  proces- 
sors, or  to  wholesale  or  retail  distribu- 
tors thereof:  or 

(ii)  Any  shipping  container  or  other 
wrapping  used  by  retailers  to  ship  or 
deliver  any  pesticide  to  consumers 
unless  it  is  the  only  such  container  or 
wrapping. 

(2)  The  term  "residential  applica- 
tion" means  application  of  a  pesticide 
(other  than  application  by  a  commer- 
cial applicator)  directly  to  humans  or 
pets  or  application  of  a  pesticide  in,  on 
or  around  all  structures,  vehicles  or 
areas  associated  with  the  household  or 
homelife  or  noncommercial  areas 
where  children  spend  time,  including, 
but  not  limited  to: 

Ci)  Gardens,  non-commercial  green- 
houses, yards,  patios,  houses,  pleasure 
marine  craft,  mobile  homes,  campers 
and  •  recreational    vehicles,    non-com- 


mercial campsites,  home  swimming 
pools  and  kennels; 

(ii)  Articles,  objects,  deviees  or  sur- 
faces handled  or  contacted  by  humans 
or  pets  in  all  structures,  vehicles  or 
areas  listed  above:  and 

(iii)  Educational,  lounging  and  recre- 
ational areas  of  preschools,  nurseries 
and  day  camps.        < 

(3)  The  term  "special  packaging" 
means  packaging  that  is  designed  and 
constructed  to  be  significantly  diffi- 
cult for  children  under  five  years  of 
age  to  open  or  obtain-a  toxic  or  harm- 

iful  amount  of  the  sutjstance  contained 
'therein  within  a  reasonable  time,  and 

that  is  not  difficult  for  normal  adults 

to  use  properly. 

(4)  The  term  "unit  package"  means 
a  package  that  is  labeled  with  direc- 
tions to  use  the  contents  in  a  single 
application  or  which  consists  of  indi- 
vidually packaged  dosage  units. 

(c)  Pesticides  requiring  special  pack- 
aging. (1)  General  Any  pesticide  prod- 
uct that  is  released  for  shipment  after 
March  9,  1981  shall  be  specially  pack- 
aged if  (i)  its  lat>eling  allows  residen- 
tial use,  (ii).  it  has  not  been  cla.ssified 
for  restricted  use  and  (Iii)  It  meets  the 
toxicity  criteria  in  paragraph  (c)(2)  of 
this  section.  Special  packaging  may  be 
required  on  a  case-by-case  basis  for 
pesticl(}e  products  whicli  are  cla.ssified 
for  restricted  use.  if  the  Administrator 
determines  that  there  Is  a  serious 
hazard  of  accidental  injury  or  illness 
which  special  packaging  could  reduce. 

(2)  Criteria  for  special  packaging. 
Special  packaging  is  required  for  a  pes- ' 
ticide  product  approved  for  residential 
application  if  the  tests  conduct*  d  in 
accordance  with  Part  162  indicate  ttiiit 
the  pesticide  formulation: 

(i)  Has  an  acute  dermal  LD>.  of  2000 
mg/kg  or  less: 

(ii)  Has  an  inhalation  LCm  of  2  mg/ 
liter  or  less; 

(Iii)  Is  corrosive  to  the  eye  (causes  ir- 
reversible destruction  <»f  occular 
tissue)  or  causes  corneal  involvement 
or  Irritation  persisting  for  21  days  or 
more; 

(iv)  Is  corrosive  to  the  skin  (causes 
tissue  destruction  into  the  dermis 
and/or  scarring)  or  causes  severe  skin 
irritation  (severe  erythema  or  edema) 
at  72  hours;  X' 

(v)  Has  a  acute  oral  LDm  of  U5  g/kg 
or  less;  or  L, 

(vi)  Has  such  characteristics  that, 
based  upon  human  toxlcological  data, 
use  history,  accident  data  or  such 
other  evidence  as  is  available,  the  Ad- 
ministrator determines  that  there  is  a 
serious  hazard  of  accidental  iniiiry  or 
Illness  which  special  packaging  «.ould 
reduce. 

(3)  Exemptions.  Upon  the  request  of 
a  r^istrant  or  applicant  the  Adn.inis- 
trator  may  on  a  case-by-case  ba-sis. 
grant  an  exemption.  ba.sed  on  supi.>ort- 
ing   data   accompanying   the   request. 


for  products  for  which  special  packag- 
ing is  not  technically  feasible  or  for 
those  pesticides  for  which  the  hazards 
indicated  by  the  toxicity  criteria  in 
paragraph  (cK2)  of  this  section  are  not 
indicative  of  hazard  to  man,  Any  such 
decision  shall  be  published  in  the  Fed- 
eral Register  and  shall  be  applicable 
to  any  product  with  identical  or  sub- 
stantially similar  composiiion  and  in- 
tended uses. 

(4)  Unit  packaging.  Pesticides  re- 
quiring special  packaging  and  which 
use  unit  packaging  shall  either  pack- 
age each  unit  package  in  a  special 
package  or  use  special  packaging)  for 
the  retail  container  which  contains 
unit  packages.  Special  packaging  will 
not  be  required  for  both  the  outer  con- 
tainer and  the  unit  packages  unless, 
on  a  case-by -case  basts,  further  Infor- 
mation shows  that  it  is  necessary  for 
hazard  reduction. 

(d)  Standards  for  special  packaging. 
(1)  General  reqvdrements.  (I)  The  spe- 
cial packaging  must  continue  to  func- 
tion with  the  effectiveness  specifica- 
tions set  forth  In  paragraph  (2)  of  this 
section  when  in  actual  use  as  a  pesti- 
cide container.  This  requirement  may 
be  satisfied  by  appropriate  scientific 
evaluation  of  the  compatibility  of  the 
substance  with  the  special  packaging 
to  determine  that  the  chemical  and 
physical  characteristics  of  the  sub- 
stance will  not  compromise  or  inter- 
fere with  the  proper  functioning  of 
the  special  packaging  and  that  the 
packaging  will  not  be  detrimental  to 
the.  integrity  of  the  product  during 
storage  and  use. 

(ii)  The  special  packaging  mu^t  con- 
tinue to  function  .with  the  effective- 
ness specified  in  paragraph  (2)  of  this 
section  for  the  reasonably  expected 
lifetime  of  the  package,  taking  Into  ac- 
count the  number  of  times  the  pack- 
age Ls  customarily  opened  and  closed. 
This  requirement  may  be  satisfied  by 
Appropriate  technical  evaluation  based 
on  physical  wear  and  stress  factors, 
force  required  for  activation,  and 
other  relevant  factors. 

(2)  Effectiveness  specifications.  The 
special  packaging,  when  tested  by  the 
method  referred  lo  in  paragraph  (3)  of 
this  section,  shall  meet  the  following 
specifications:  ■         "■ 

(I)  Child-resistant  effectiveness  of 
not  less  than  85  r>ercent  without  a 
demonstration  and  not  less  than  80 
•^rcent  af^er  a  demonstration  of  the 
proper  means  of  opening  the  package. 
In  the  case  of  unit  packaging,  child-re- 
sistant effectiveness  of  not  less  than 
80  percent. 

(ID  Adult-use  effectiveness  of  not 
less  than  90  percent  without  a  demon- 
stration. > 

(3)  Effectiveness  testing  procedures. 
Standards  for  special  packaging  shall 
be  evaluated  for  eath  size  of  a  design 
used  pursuant  to  the  Consumer  Prcxl- 


uct  Safety  Commission  (CPSC)  proto- 
cols specified  in  16  CFR  1700.20  (a), 
(b),  (c)  and  (d). 

(e)  Submission.  The  registrant  of  a 
registered  pesticide  which  requires 
special  packaging  shall  submit  an  ap- 
plication for  amended  registration 
under  §  162.6(b)(3).  The  application 
shall  Include  a  certlfi<»ton  by  the  reg- 
istrant that  the  package  meets  the 
standards  of  §  162.16(d).  An  applicant 
for  a  new  registration  shall  submit  a 
certification  statement  that  the  pack- 
age meets  the  standards  of  }  162.16(d) 
with  the  application  for  registration. 

(f)  Record  keeping.  The  applicant  or 
registrant  of  a  pesticide  for  which  spe- 
cial packaging  Is  required  shall  retain 
the  records  described  In  paragraphs  (f ) 
(1).  (2),  and  (3)  of  this  section  for  as 
long  as  the  registration  Is  valid.  These 
records  shall  be  available,  upon  re- 
quest, for  inspection  and  copying  pur- 
poses or  for  submission  to  EPA. 

(DA  full  description  of  the  package 
including: 

(DA  full  des<Tiption  of  the  container 
including: 

(A)  Its  dimensions,  and 

(B)  Its  compositions;  and 

(ii)  A  full  description  of  the  closure 
or  special  package,  if  appropriate,  in- 
cluding: 

(A)  The  name  of  its  manufacturer, 

(B)  The  manufacturer's  designation 
(title)  for  the  special  packaging  clo- 
sure or  the  physical  working  of  the 
special  packaging  mechanism,  and 

(C)  The  explicit  directions-  for 
proper  use  of  the  closure  or  special 
packaging  and  the  placement  of  these 
directloDs  on  the  package:     ^ 

(2)  A  complete  copy  of  the  data  re- 
sulting from  the  tests  conducted  in  ac- 
cordance with  §  162.16(d);  and 

(3)  Data  demonstrating  the  compati- 
bility of  the  pesticide  formulation 
with  the  entire  package  to  determine 
that  the  chemical  and  physical  charac- 
teristic of  the  substances  will  not  in- 
terfere with  the  safety  and  efficacy  of 
the  pesticide  and  the  functioning  of 
the  special  package. 

(g)  Enforcement  Failure  to  comply 
with  this  rule  by  its  Implementation 
date  renders  a  pesticide  misbranded 
under  Section  2(q)(l)(B)  of  FIFRA. 
and  ,4s  a  violation  of  Section 
12(a)(1)(E)  of  FIFRA.  Registrants  who 
violate  these  sections  will  be  subject  to 
civil  and  criminal  penalties  under  Sec- 
tion 14  of  FIFRA. 

(Sections  3  and  2S<cK3)  of  the  Federal  In- 
secticide. Fungrtcide.  and  Rodentlclde  Act.  as 
amended  (P.L.  92-516.  86  SUt.  973;  P.L.  94- 
140,  89  Stat.  755;  7  VS.C.  136  et  seq.).)    i 


Federal  iKsecricutE.  Funcicioe.  and  Rod'en- 
TiciDE  Act  (FIFRA)  Scientific  Advisory 
Panel 

review  or  FIFRA  SECTION  28(CK3)  FINAL  REGU- 
LATIONS OH  SPECIAL  PACKACINC  OP  PESTI- 
CIDES 

The    FIFRA    Scientific    Advisory*  Panel 
completed  renew  of  Section  25(cK3)  final  ' 
regulations  in  an  open  meeting  held  In  Ar- 
lington, Virginia,  on  October  3.  1978. 

Maximum  public  participation  has  t>een 
encouraged  at  all  meetings  of  the  Panel.  In 
respect  to  formal  review  of  the  draft  final 
regulation  on  Safety  Packaging  of  Pesti- 
cides, a  Federal  Register  Notice  announcing 
the  meeting  was  published  on  September  18, 
1978.  In  addition  to  public  notice  in  the  Fed- 
eral Register,  telephonic  calls,  and  special 
mailings  were  sent  to  the  general  public 
who  had  previously  expressed  an  Interest  in 
activities  of  the  Panel.  Written  statements 
relative  to  the  draft  rulemaking  were  re- 
ceived from  the  following  sources:  Environ- 
mental Defense  Fund:  the  Procter  and 
Qamble  Company  (two  submissions):  and 
the  American  Cyanamid  Company.  In  addi- 
tion, oral '  comments  were  received  from 
Ea»A  staff;  the  Environmental  Defense 
Fund;  represenliitives  of  the  pt»isticide  Indus- 
try,  and  the  general  public. 

In  consideration  of  all  matters  brought 
out  during  the  Panel  meeting,  matters  de-. 
tailed   In   written  statements,   and  careful:, 
study  of  all  documents  submitted  by  the 
Agency,  the, Panel  submits  the  following 
report: 

The  Panel  wishes  to  thank  Mr.  Edwin 
Johnson,  Deputy  Assistant  Administrator  of 
the  Office  of  Pesticide  Programs,  for  his 
active  participation,  interest,  and  coopera- 
tion throughout  the  meeting  of  the  Panel. 
Additionally,  the  Panel  is  most  appreciative 
of  the  excellent  presentation  and  technical 
comments  of  Ms.  Maureen  Grimmer,  esq., 
and  Dr.  Bruce  Jaeger  of  the  Office  of  Pesti- 
cide  Program-s,  Environmental  Protection 
Agency  (EPA). 

The  FIFRA  Scientific  Advisory  Panel  Is  of 
the  opinion  that  the  final  draft  of  the  regu- 
lation on  Special  Packaging  of  Pesticides, 
submitted  to  the  I>anel  as  final  rulemaking 
on  September  19,  1978.  deals  effectively 
with  this  procedure  with  a  limited  numl>er 
of  specific  comments. 

The  following  comments  are  submitted  by 
the  Panel  in  rcspoase  to  specific  questions 
posed  by  the  Agency:    ^ 

1.  What  is  the  appropriate  eye  irritation 
criteria  for  special  packaging,  the  Toxicity 
Categories,  and  classification: 

Response:  The  Panel  unanimously  concurs 
with  the  EPA  position  as  outlined  on  page 
20  of  the  draft  document.  Additionally,  the 
Panel  unanimously  recommends  that  the 
Agency  delete  the  statement  in  footnote  1 
on  page  20  which  stipulates  that  eye  effects 
shall  be  determined  with  the  use  of  the  slit- 
lamp  technique.  The  Agency  should  recom- 
mend to  applicants  to  adopt  appropriate 
procedures  as  outlined  in  the  NAS  1138 
Committee  Report. 

2.  What  is  the  more  appropriate  eye  irrita- 
tion protocol,  the  Guidelines  proposal  or 
the  NAS/NRC  1138  Committee  Protocol 
recommendation. 

Response:  The  Panel  unanimously  recom- 
mends that  the  Agency  adopt  the  NAS/ 
NRC  1138  Committee  Protocol  recommen- 
dation or  other  appropriate  eye  irritation 
studies.  Note:  Specific  reference  Is  made  to 
test   procedure   outlined   on   pages   41-54. 


FEOCRAl  REGISTER,  VOL  44,  NO.  4»-fRIOAY,  MARCH  9,  1979 


FEDERAL  REGISTER.  VOL  44,  NO.  4»— FtBAY,  MARCH  9,  I97f 


UMI 


13024 


RULES  AND  REGULATIONS 


RULES  AND  REGULATIONS 


/ 


13025 


Principals  and  Procedures  for  Evaluating 
the  Toxicity  of  Household  Substances  1977. 
A  report  prepared  by  the  Committee  for  the 
Revision  of  NAS  Publication  1138.  130 
pages.  National  Acadeifty  of  Science.  2101 
Constitution  Avenue.  N.W..  Washington. 
DC.  20418. 

3.  Should  monkey  eye  data  take  prece- 
dence over  rabbit  eye  data? 

Response:  The  Panel  unanimously  sup- 
ports the  position  as  stated  in  the  NAS/ 
NRC  1138-Committee  document  relative  *o 
the  appropriate  species  for  testing  for  eye 
irritation.  Note:  The  albino  rabbit  is  the  spe- 
cies of  choice,  with  the  donkey  (esptclally 
the  rhesus)  as  the  preferred  second  species 
when  confirmatory  data  are  neces-sary  (p.  41 
NAS  1138  R«  por»  cited  previously). 

4.  With  regard  to  spi-cial  packaging.'is  the 
1138  Comn-ittee  protocol  mor,e  appropriate 
than  the  Guidehnes  proposal? 

'Rtsponse:  The  Panel  unanimously  recom- 
mends aidoption  of 'the  dermal  skin  irrita- 
tion lest  as  described  in  the  NAS,  NRC  1138 
Cofnmif'.i'e  report.  (Note:  The  NAS  protocol 
is  a  fiwr  -lour  test  on  non-abraded  skin  fts 
detailed  on  pages  29-30  of  the  NAS  1138 
report.) 

5.  Should  the  acute  oral  LDSO  criteria  for 
special  packa^inn  be  1  Sg^kg  or  .5K/kg? 

Response:  The  Panel  unanimously  sup- 
ports the  Agency  pasition  that  that  acute 
oral  LD50  criteria  for  jipecial  packaging  be 
established  at  1.5k 'kg. 

The  Panel  uishes  to  express  unanimous 
concurrence  in  the  position  articulated  by 
M.S.  Hinkle  of  the  Environmental  Deferuse 
Fund  repardin«  the  following  points: 

1.  Packagin»;  of  pesticides  in  Mla-ss  bottles 
and  other  easy-to-break  containers.  The 
Agency  should  eslirblish  standards  to  ensure 
that  breakable  pt%}icide  containers  are 
properly  packed  in  shipping  containers  to 
avoid  bre.nkage  from  the  point  of  origin  to 
the  ultimate  consumer.  Of  special  concern  Is 
breakage  and  human  exposure  while  prod- 
ucts are  displayed  in  retail  .stores. 

2.  Availability  of  Pesticide  Incident  Infor- 
mation. The  Agency  should  develop  and 
maintain  an  adequate  reporting  system 
which  is  reflective  of  the  national  experi- 
ence as  a  whole.  The  current  situation 
would  appear  to  bo  greatly  inadequate.     , 

^or  the  Chairman: 

Certified  as  an  accurate  report  of  findings: 

Dated:  October  30.  1978. 

H.  Wade  Fowijat.  Jr..  , 
Ejecutive  Secretary.' 
FIFRA  Scientific  Advisory  Panel 
[FR  Doc.  79-7240  Filed  3  8-79:8:45  ami 
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Title  41 — Public  Contracts  and 
Property  Management 

CHAPTER  101— FEDERAL  PROPERTY 

MANAGEMENT  REGULATIONS 

SUBCHArrER  G— TRANSPORTATION  AND 
MOTOR  VEHICLES 


APfENUX— TEMPORARY  REOULATION9 


(FPMR  Temp.  Reg.  G-40] 

REQUIRED  USE  OF  STANDARD  CAR- 
RIER ALPHA  CODES  ON  STAND- 
ARD FORM  1113,  PUBLIC  VOUCH- 
ER FOR  TRANSPORTATION 
CHARGES 

Use  by  Commercial  Carriers  Billing 
the  U.S.  Government 

AGENCY:  Transportation^  and  ^ubMc 
Utititi'es  Service,  General  Services  Ad- 
ministration,     j 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  requires 
each  commercial  carriVr  or  forwarder 
billing  charges  on  Standard  Form 
1113.  Public  Voucher  for  Transporta- 
tion Charges,  to  include  its  Standard 
Carrier  Alpha  Code  <SCAC)  in  the 
block  provided  therefor  on  the  form 
and  prohibits  Federal  executive  agen- 
cies from  paying  charges  billed  on  ahy 
SF  1113  which  laclcs  the  SCAC  identi- 
fier. The  Interstate  Conunerce  Com- 
mission recently  ordered  carriers 
under  its  regulation  to  include  SCAC 
identifiers  on  all  tariffs  effective  on 
and  after  March  1.  1979.  The  u.se  of 
the  standardized  identifiers  on  SF 
1113  as  well  will  benefit  both  the  Gov- 
ernment and  the  commercial  carrier 
industry  by  permitting  greater  Utiliza- 
tion of  computer  and  other  mecha- 
nized data  systems  in  transportation 
transactions. 

DATES:  Effective  date:  March  I.  1979. 
E.xpiration  date^  February  28,  1981. 
Comments  due  on  or  before:  June  30, 
1979. 

ADDRESS:  Comments  should  be  ad- 
dressed to:  General  Services  Adniinis- 
tration  (TA),  Washington,  D.C.  20406. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Miles  B.  Manchester.  Acting  Assist- 
ant Commissioner  for  Transporta- 
tion Audits,  202  275-5466. 

SUPPLEMENTARY  INFORMATION: 
The  General  Services  Administration 
has  determined  that  this  regulation 
will  not  imfX)se  unnecessary  burdens 
on  the  economy  or  on  individuals  and, 
therefore,  is  not  significant  'for  the 
purposes  of  Executive  Order  12044. 

(Sec.  205<c),  63  SUt.  390;  40  U.S.C.  486(c).) 

In  41  CFR  Chapter  101,  the  follow- 
ing temporary  regulation  is  listed  in 
the  appendix  at  the  end  of  Subchap- 
ter G. 


[Federal  Property  Management  Regs.: 
Temporary  Reg.  O-40] 

RE4uiREti  CSC  or  Standard  Carries  Alpha 
CoDF.s  ON  Standard  Form  1113.  Pt^Buc 
Voucher  for  Transportation  Charges 

1.  Purpose.  This  regulation  requires  inclu- 
sion of  commercial  carrier  Standard  Carrier 
Alpha  Code  (SCAC)  identifiers  on  SF  1113* 
as   a   condition    precedent    to   payment    oT 
charges  by  Federal  executive  agencies. 

2.  Effective  date.  This  regulation  is  effec- 
tive for  each  SF  1113  bearing  a  Payees  Cer- 
tificate dated  on  and  after  March  1, 1979.  • 

3.  Expiration  date.  This  regulation  expires- 
February  28.  1981, 

4.  Applicability.'  The  provisions  6V  this 
regulation  apply  to  all  carriers  and  forward- 
ers billing  charges  on  SF  1113  for  freight, 
express,  or  passenger  transportation  .serv- 
ices furnished  for  the  account  .of  the  United 
States  and  to  all  military  and  civilian  agen- 
cies and  offices  making  payments  of  charges  . 
for  those  services. 

5.  Background  Government  and  industry, 
have  been  working  togethj-r  in  n-cent  years 
to  standardize  dat^  which  will  permit  uni- 
formity of  application  and  better  utilization 
of  computer  and  other  mechanized  systems.- 
These  goals  have  been  advanced  as  de- 
scril)ed  below. 

a.  The  complete  and  proper  execution  of 
SF  1113  is  one  condition  precedent  to  the 
payment  and  audit  of  charges  billed  there- 
on. Preliminary  to  the  issuance  by  GSA  of 
the  March  1977  revised  edition  of  SF  1113, 
comments  were  solicited  from  Government 
agencies  and  transportation  carriers  regard- 
ing its  format  which  incli^d^  an  SCAC 
block.  No  objections  were  registered  to 
making  the  SCAC  bl(>ck  an  Integral  part  of 
the  form. 

b.  The  Transportation  arid  Ptiblic  Utilities 
Service.  GSA.  is  currently  In  the  process  of 
converting  its  accounts  receivable/accounts 
payable  sy.^tem  for  transi^nation  audit 
transactions 'from  an  in-house  carrier  code 
to  SCAC.  This  conversion  will  facilitate  the 
eventual  automation  of  that  system. 

,  c.  The  Interstate  -Comnierce  Commission 
(ICC),  by  Docket  No  35819  served  March  9. 
1978.  ordered  carriers  under  Its  regulation 
to  establish  a  system  for  assigning  to  every 
tariff  standard  carrier  identification  codes, 
in  lieu  of  the  ICC  consecutive  construction 
then  in  use  and  stated  that, such  standard 
carrier  identification  codes  must  be  shown 
"on  every  effective  tarrif  or  schedule  on  file 
March  1.  1979.  and  on  every  tariff  or  sched- 
ule indicated  to-become  effective  after  that 
date."  This  requirement  was  met  by  the  in- 
dustry's filing  of  National  Motor  Freight 
Traffic  Association.  Inc.,  Directory  of 
Standard  MUlti-Modal  Carrier  and  Tariff 
Agents  Codes  iSCAC  and  STAC),  ICC  NMF 
101  B. 

6.  Action  required  of  carriers— a.  Prepara- 
tion of  SF  1113.  Each  carrier  shall  In.sert  in 
the  block  provided  therefor  on  SF  1113  (and 
SF  lll:)A,  Public  Voucher  for  Transporta-- 
tion  Charges  (Memo))  the  SCAC  assigned  to 
that  carrier  In  ICC  NMF  101-B,  applicable 
supplements  thereto,  or  sut>sequent  reissues 
thereof. 

b.  Assignment  of  SCAC  identifiers.  Inquir- 
ies concerning  code«  published  In  ^he  direc- 
tory or  the  assignment  of  new  codes  should 
be  addres.sed.  as  appropriate  for  the  mode 
involved,  to  the  following: 

Bus  Carriers:  Mr.  P.  J.  Campbell,  National 
Bus  Traffic  As.soclation.  Inc..  506  South 
Wabash  Avenue,  Chicago,  111.  60605. 


b 


Freight  Forwarders:  Mr.  H.  O.  Roeschke, 
Freight  Forwarders  Tariff  Bureau,  Inc.. 
140  Cedar  Street,  New  York.  N.Y.  10006. 

Railroads:  Mr.  W.  J.  Hardin,  Western  Rail- 
road Association,  r(x>m  300.  300  We.st 
Adams  Street.  Chicago.  111.  60606. 

Water  Carriers:  Mr.  A.  Carting,  Waterways 
Freight  Bureau,  suite  402,  1334  G  Street 
NW..  Washington,  D.C.  20005. 

Motor  Carriers  and  Other  Modes  Not  Named 
Herein:  Mr.  N.  J.  Zovolta.  National  Motor 
Freight  Traffic  Association,  Inc.,  1616  P 
Street  NW..  Washington,  D.C.  20036. 

7.  Action  required  of  agencies.  Each  mlli- ' 
tary  disbursing  office  and  civilian  paying 
Office  shall  erwure  during  its  administrative 
examination  of  carriers'  bills  that  the  SCAC 
identifier  is  entered  on  each  SF  1113  and  SF 
1113A.  If  the  code  is  omitted,  the  forms  and 
all  supporting  papers  shall  be  returned  to 
the  carrier  unpaid  with  a  request  that  the 
SCAC  be  added  to  the  forms. 

8.  Apcncy  comments.  Comments  concern- 
ing the  impact  of  this  regulation  on  agency 
operations  or  programs  should  be  submitted 
to  the  General  Services  Administration 
(TA).  Washington,  D.C.  20406.  no  later  than 
June  30,  1979,  for  consideration  and  pos-slble 
incorporation  into  a  permanent  regulation. 

9.  Effect  on  other  issuances.  When  the 
provisions  of  this  regulation  are  in  conflict 
with  other  regulations  and  related  direc- 
tives, the  provisions  of  this  regulation  will 
goverr. 

Jay  Solomon, 
Administrator  of 
General  Services. 

February  28,  1979. 

(FR  Doc.  79-7172  Piled  3-8-79;  8:45  am] 
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Title  42— Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERV- 
ICE, DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

SUBCHAPTER  D— GRANTS 

PART  52— GRANTS  FOR  RESEARCH 
PROJECTS 

*    °  Miscellaneous  Amendments 

AGENCY:  Public  Health  Service. 
HEW. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  regu- 
lations applicable  to  grajits  made  for 
research  projects  under  sections  301. 
303,  356.  394,  1004  and  1205,  Public 
Health  Scr\'ice  Act.  The  amendments 
eliminate  conflicts  in  HEW  grants  ad- 
ministration policies  and  extend  appli- 
cability to  projects  supported  under 
section  501  of  the  Comprehensive  Al- 
cohol Abuse  and  Alcoholism  Preven- 
tion, Treatment,  and  .Rehabilitation 
Act  of  1970,  and  section  410  of  the 
Drug  Abuse  Office  and  Treatment  Act 
of  1972.  Certain  technical  and  clarify- 
ing changes  have  also  been  made. 

EFFECTIVE  DATE:  April  9.  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Ted  C.  Moore.  Division  of 
Grants  and  Contracts,  Office  of  Re- 
source Management.  OM,  5600  Fish- 
ers Lane,  Rockville.-Maryland  20857, 
telephone  (301-443-1874). 

ADDRESS:  Written  comments  are  in- 
vited as  to  whether  PHS  should  make 
research  grant  awards  to  organizations 
operated  for  profit  and  what  adminis- 
trative policies  should  apply.  Please 
send  all  written  comments  on  this 
issue  to  Mr.  Ted  Moore  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 
On  August  4.  1978,  the  Assistant  Sec- 
retary for  Health,  with  the  approval 
of  the  Secretary,  published  in  the  Fed- 
eral Register  (43  FR  34507)  proposed 
mi.sccllaneous  amendments  to  42  CFR 
Part  52  to  eliminate  conflicts  with 
HEW  grants  administration  policies, 
extend  applicability  to  alcohol  and 
drug  abuse  proiects.  and  make  certain 
other  clarifying  changes.  Comments 
on  the  proposed  regulations  were  in- 
vited and  one  comment  from  the  De- 
partment of  Justice  was  received. 

Following  is  a  stunrnary  of  principal 
changes: 

1.  A  statement  is  included  to  indicate 
that  these  regulations  do  not  apply  for 
the  support  of  research  training  under 
the  National  Research  Service  Awards 
program.  Regulations  covering  this 
program  are  published  at  42  CFR  Part 
66.  1 

2.  In  accordance  with  the  Federal 
budgeting  and  appropriation  process, 
congressional  intent,  and  Department 
policy,  most  projects  funded  by  grants 
which  will  require  more  than  one  year 
to  complete  must  be  funded  on  an 
annual  basis.  The  PHS  policy  PHS:  1- 
85,  "The  Project  Period  System  of  Ob- 
ligating Funds  for  Discretionary  Proj- 
ect Grants,"  was  published  in  Decem- 
ber 29,  1976.  The  definition  of  "project 
period"  in  the  current  regulations  is  in 
conflict  with  stated  PHS  policy. 

Therefore,  a  subsection  is  included 
to  revise  the  definition  of  "project 
period"  by  removing  the  7-year  maxi- 
mum project  period  and  permitting  ex- 
tension of  original  project  periods 
(with  or  without  additional  grant 
funds),  and  making  certain  other  cqn- 
forming  changes. 

3.  Other  miscellaneoiis  definitions 
for  "Act,"  "Department,"  "grantee," 
"research  project  grant,"  and  "proj- 
ect" are  being  added  for  clarification. 

4.  The  present  regulations  cover  sec- 
tion 103  of  the  Clean  Air  Act  and  sec- 
tion 204  of  the  Solid  Waste  Disposal 
Act.  Both  of  these  programs  are  ad- 
ministered now  by  other  Federal  agen- 
cies: and  regulations  covering  section 
305  of  the  Public  Health  Senice  Act 
are  published  at  42  CFR  Part  67.  Ref- 


erences to  these  programs  are  there-  1 
fore  deleted. 

Provisions  making  the  regulations 
applicable  to  research  projects  sup- 
ported under  section  501  of  the  Com- 
prehensive Alcohol  Abuse  and  Alcor 
holism  Prevention.  Treatment,  and 
Rehabilitation  Act  of  1970^  and  also 
pj;ojects  conducted  under  section  410 
of  the  Drug  Abuse  Office  and  Treat- 
ment Act  of  1972  have  been  added.  In 
addition,  the  regulations  are  made  ap- 
plicable to  research  projects  relating 
to  radiological  health  and  family  plan- 
ning which  are  authorized  imder  sec- 
tions 356  and  1004  of  the  Public 
Health  Service  Act,  respectively. 

5.  The  notice  proposed  certain 
changes  to  the  sections  relating  to 
copyrights,  and  to  patents  and  inven- 
tions, to  conform  the  regulations  to  45 
CFR  Part  74.  "Administration  of 
Grants."  However,  on  August  2  HEW 
published  in  the  Federal  Register  (43 
FR  34076)  a  revision  of  Part  74  which 
eliminated  the  need  for  these  changes. 
Accordingly,  the  final  rule  contains 
only  a  simplified  reference  to  Part  74. 
In  addition.  Part  52  contains  several 
other  cross-references  to  other  appli- 
cable HEW  regulations.  In  the  Interest 
of  simplicity,  reference  to  these  and 
Part  74  are  combined  in  one,  simpli- 
fied provision,  §52.27.  Subpart  E,  set- 
ting forth  the  requirements  for  grant- 
ee accduntability,  is  now  fully  covered 
by  Part  74  and  this  subpart  is  there- 
fore deleted. 

6.  With  regard  to  the  proposed  sex 
nondiscrimination  provision,  which 
would  have  applied  only  "[w]here  the 
recipient  is  an  educational  institu- 
tion," the  Department  of  Justice  com- 
ments that  they  felt  tliis  was  too  re- 
strictive because  Title  IX  of  the  Edu- 
cation Amendments  of  1972  applies  to 
all  federally  assisted  "education  pro- 
grams and  activities."  The  provision 
has  been  incorporated  into  the  new. 
simplified  §  52.27  without  the  stated 
limitation. 

7.  The  Department  of  Justice  also 
questioned  the  use  of  the  word  "man" 
in  the  expression  "impairments  of 
mcin"  in  proposed  §52.1.  The  quoted 
expression  derives  verbatim  from  the 
statutory  provision  upon  which  it  is 
based,  namely,  section  301  of  the 
Public  Service  Act  (42  USC  241)  and. 
in  context,  it  is  clear  that  Congress  in- 
tended "mankind"  or  humanity  as  a 
class,  as  opposed  to  other  species.  The 
words  "human  life"  have  been  substi- 
tuted, however,  to  clarify  the  intended 
meaning. 

8.  In  addition,  §§52.1  and  52.10  are 
combined  inj4>  one  simplified  applica- 
bility clause,  §52.10  deleted,  and  cer- 
tain other  clarifying  and  editorial 
changes  have  been  made  in  the  inter- 
est of  simplicity.  Although  this  has  re- 
sulted in  several  changes  in  phraseolo- 
gy, no  substantive  change  is  intended. 
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Accordingly.  Part  52  of  Title/42.  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below. 

Your  attention  is  directed  to 
5  52.11(a)(2)  which  sets  forth  eligibil- 
ity requirements  whicl^  specifically  ex- 
cludes profitmaking  organizations 
from  receiving  a  grant  award.  OMB.  in 
providing  its  final  guidance  in  imple- 
menting the  Federal  Grant  and  Coop- 
erative Agreement  Act  of  1977.  states 
that  subject  to  the  requirements  of 
the  Act.  assistance  awards  may  be 
made  to  for-profit  organizations  when 
deemed  by  the  agency  to  be  consistent 
with  legislative  intent  and  program 
purposes.  PHS  is  presently  undertak- 
ing a  review  of  its  assistance  programs 
to  determine  if  profitmaking  organiza- 
tions may  be  eligible  to  apply  for  as- 
sistance from  those  programs  where 
the  legislation  permits. 

To  assist  us  in  this  review,  wc  are  re- 
questing public  comments  as  to  wheth- 
er PHS  should  make  research  grant 
awards  to  organizations  operated  for 
profit  an|tf  what  administrative  policies 
should  apply.  Should  the  PHS  review 
and  public  comments  indicate  that  re- 
search grant  awards  can  and  should  be 
made  to  profitmaking  organizations, 
amendments  yiill  be  made  changing 
the  eligibility  requirements  in 
§  52.11(a)(2). 

bated:  February  12.  1979. 

Julius  B.  Richmond, 
Assistant  Secretary  for  Health. 

Approved:  March  3.1979. 

Hale  Champion, 
Acting  Secretary. 

1.  The  Table  of  Contents  is  amended 
to  read  as  follows: 


PART  52— GRANTS  FOR  USSARCH  PROJECTS 


Subport  A — Applicability  and  Definition* 

Sec. 

52.1  To  which  programs  do  these  regula- 
tions apply? 

52.2  Definitions. 

Subport  B — Eligibility,  Aword,  and  Tonainotion 

52.11  Who  is  eligible  to  apply  for  a  grant? 

52.12  How  to  apply  for  a  grant. 

52.13  Evaluation  and  disposition  of  appli- 
cations. 

52.14  Grant  awards. 

Subport  C — Grant  Condition* — Obligation*  of 


52.20  Use  of  funds;  changes. 

52.21  Principal  investigators. 
52.22-52.23    (Reser\edl 

52.24  Animal  welfare. 

52.25  [Reserved] 

52.26  Other  conditions. 

52.27  Other  HEW  regiUations  that  apply. 

Subport  0 — ExpondHuro*  by  Growtoo 

52.30  Allocation  of  costs. 

52.31  Direct  costs  in  general. 


RULES  AND  REGULATIONS 

Sec. 

52.32  Indirect  costs. 

52.33  Particular  direct  costs. 

2.  The  issuing  authority  is  amended 
to  read  as  follows: 

Authority:  Sec.  215.  58  Stat.  690,  as 
amended.  63  SUt.  835  (42  U.S.C.  216);  sec. 
301.  58  Stat.  691.  as  amended.  60  Stat.  423, 
62  Stat.  467.  601.  1017.  70  SUt.  490.  74  Stat. 
1053.  85  Stat.  785.  86  SUt.  687.  88  SUt.  346. 
360  (42  U.S.C.  241);  sec.  303.  70  Stat.  929.  as 
amended.  84  Stat.  1241.  88  SUt.  132.  346  (42 
U.S.C.  242a):  sec.  356.  82  SUt.  1174  (42 
U.S.C.  263d);  sec.  394.  79  SUt.  1062.  as 
amended.  84  SUt.  63.  64.  66.  67,  87  Stat.  92. 
88  SUt.  372  (42  U.S.C.  280b-5):  sec.  1004.  89 
Stat.  306.  352.  as  amended.  91  Stat.  389  (42 
U.S.C.  300a-2);  sec.  1006.  89  Stat.  308  (42 
U.S.C.  300a-4):  sec.  501.  90  Stat.  1038  (42 
U.S.C.  4585);  sec.  1205.  87  SUt.  597  (42 
U.S.C.  300d-4);  sec.  410.  68  SUt.  84.  as 
amended.  90  Stat.  247,  90  SUt.  1040  (21 
U.S.C.  1177). 

3.  Section  52.1  of  Subpart  A  is 
amended  to  read  as  follows: 

S  32.1     To  which  prt|gram!i  do  these  regula- 
tions apply? 

(a)  The  regulations  of  this  part 
apply  to  grants  for  the  support  of 
health-related  research  projects  in 
programs  relating  to: 

(1)  The  cause,  diagnosis,  treatment, 
control,  or  prevention  of  the  physical 
or  mental  diseases,  injuries,  or  impair- 
ments to  human  life,  as  authorized  by 
sections  301.  303,  and  related  provi- 
sions of  the  Act  (42  U.S.C.  241.  242a); 

(2)  Electronic  product  radiation  con- 
trol programs  designed  to  protect  the 
public,  and  safety  from  electronic 
product  radiation,  as  authorized  by 
section  356  of  the  Act  (42  U.S.C.  263d); 

(3)  Medical  library  science  and  relat- 
ed acttVities.  and  for  the  development 
or  dissemination  of  new  knowledge, 
techniques,  systems,  and  equipment 
for  processing,  storing,  retrieving,  and 
distributing  information  pertaining  to 
health  sciences,  as  authorized  by  sec- 
tion 394  of  the  Act  (42  U.S.C.  280b-5); 

(4)  Emergency  medical  techniques, 
methods,  devices,  and  delivery,  as  au- 
thorized by  section  1205  of  the  Act  (42 
U.S.C.  300d-4); 

(5)  The  behavioral  and  biomedical 
etiology,  treatment,  mental  and  physi- 
cal health  consequences,  and  social 
and  economic  consequences,  of  alcohol 
abuse  and  alcoholism,  as  authorized 
by  section  501  of  the  Comprehensive 
Alcohol  Abuse  and  Alcoholism  Preven- 
tion, Treatment,  and  Rehabilitation 
Act  of  1970  (42  U.S.C.  4585); 

(6)  The  improvement  qf  drug  main- 
tenance techniques  or  programs,  as  au- 
thorized by  section  410  of  the  Drug 
Abuse  Office  and  Treatment  Act  of 
1972  (21  \JB.C.  1177);  and 

(7)  Research  in  the  biomedical,  con- 
traceptive development.  t>ehavioral, 
and  program  implementation  fields  re- 
lated to  family  planning  and  popula- 
tion, as  authorized  under  section  l004 
of  the  Act.  I 


(b)  These  regulations  do  not  apply 
to  general  research  grants,  grants  for 
the  construction  of  research  facilities 
(see  Part  57  of  this  chapter),  for  the 
construction  of  hospital  or  other  medi- 
cal facilities  (see  Part  53  of  this  chap- 
ter), or  the  award  of  fellowships  (see 
Part  61  of  this  chapter),  traineeships 
(see  Part  63  of  this  chapter),  training 
grants  (see  Part  64  of  this  chapter),  or 
to  the  support  of  research  training 
under  the  National  Research  Ser\ice 
Awards  program  (see  Part  66  of  this 
chapter). 

4.  Section  52.2  of  Subpart  A  is 
amended  by  amending  paragraph  (b) 
and  adding  new  definitions  (d).  (e).  (f). 
(g).  and  (h)  as  follows: 

§  .52.2    Derinitiona. 


(b)  "Project  period"  means  the 
period  of  time  which  the  Secretary 
finds  is  reasonably  required  to  initiate 
and  conduct  a  research  project  within 
the  scope  of  $52.1.  including  the  ini- 
tial period  of  support  determined 
under  9  52.13  and  any  extension  of 
that  period  (with  or  without  the 
award  of  additional  funds)  as  author- 
ized by  8  52.20(c).  The  project  period 
may  include  the  time  required  for  Ini- 
tial staffing  and  acquisition  of  facfli- 
ties  and  for  the  preparation  and  publi- 
cation of  the  results  of  the  project. 


(d)  "Act"  means  the  Public  Health 
Service  Act  (42  U.S.C.  201  et  seq.). 

(e)  "Department"  means  the  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 

(f)  "Grantee"  means  the  Institution, 
organization,  individual  or  other 
person  designated  in  the  grant  award 
document  as  the  responsible  legal 
entity  to  whom  a  grant  is  awarded 
under  this  part. 

(g)  "Research  project  grant"  means 
the  award  by  the  Secretary  of  funds  to 
a  grantee  to  assist  in  meeting  the  costs 
of  conducting  for  the  benefit  of  the 
public  health  an  identified  project 
which  is  intended  and  designed  to  es- 
tablish, discover,  develop,  elucidate  or 
confirm  Information  or  the  underlying 
mechanisms  relating  to  a  program  set 
forth  in  §52.1. 

(h)  "Project"  means  the  particular 
activity  within  the  scope  of  one  or 
more  of  the  programs  set  forth  in 
§52.1  which  Is  supported  by  a  grant 
award  under  this  part. 

§52.10    [Deleted] 

5.  Section  52.10  is  deleted. 

6.  Section  52.11  is  amended  by  revis- 
ing the  heading,  and  by  changing  the 
heading  of  paragraph  (b)  "Projects 
Eligible"  to  read  "Permissible  activi- 


ties   within    projects."    As    amended 
§  52.11  reads  as  follows: 

§32.11     Who    is    eligible    to    apply    for   a 
g^rant? 

(a)  Persons  eligible.  Except  where 
otherwise  prohibited  by  law.  any  indi- 
vlduair  corporation,  public  or  private 
institution  or  agency,  or  other  legal 
entity  found  by  the  Secretary  to  be 
authorized  and  qualified  by  scientific 
or  other  relevant  competence  to  carry 
out  a  proposed  research  project  In  ac- 
cordance with  the  regulations  of  this 
part  shall  be  eligible  for  a  grant  award 
except: 

(1)  Federal  agencies  or  institutions 
not  specifically  authorized  by  law  to 
receive  such  a  grant; 

(2)  Any  corporation,  institution, 
agency  or  other  such  person,  other 
than  an  individual,  that  is  organized 
or  operated  for  profit;  and 

(3)  Any  individual,  corporation.  in.sti- 
tution.  agency  or  other  entity  that, 
having  previously  received  a  grant 
award,  has  failed  willfully  and  materi- 
ally in  the  judgment  of  the  Secretary 
to  comply  with  accounting  or  other  re- 
quirements applicable  to  that  prior 
award.  Ineligibility  for  a  grant  award 
under  this  paragraph  continues  until 
terminated  In  the  public  interest  by 
the  Secretary. 

(b)  Permissible  activities  within  pro- 
jects. Any  project  found  by  the  Secre- 
tary to  be  a  research  project  within 
the  meaning  of  §52.1  .shall  be  eligible 
for  a  grant  award.  Eligible  projects 
may  consist  of  laboratory,  clinical, 
population,  field,  statistical,  basic,  ap- 
plied or  other  types  of  investigations, 
studies  or  experiments,  or  combina- 
tions thereof,  and  may  either  be  limit- 
ed to  one.  or  a  particular  aspect  of  a 
problem  or  subject,  or  may  consist  of 
two  or  more  related  problems  or  sub- 
jects for  concurrent  or  consecutive  in- 
vestigation and  involving  multiple  dis- 
ciplines, facilities  and  resources. 

7.  Section  52.12  Is  amended  to  read 
as  follows: 

§52.12    How  to  apply  for  a  grant. 

(a)  A  grant  application  must  include 
the  following  information: 

(1)  Nature,  project  period,  purpose 
and  plan  of  the  project; 

(2)  Name  and  qualifications  of  the 
principal  investigator  and  any  key  per- 
sonnel; 

(3)  Qualifications  of  the  principal 
staff  members  to  be  responsible  for 
the  project; 

(4)  The  total  facilities  and  resources 
that  will  be  available; 

(5)  Justification  of  the  amoimt  of 
grant  funds  requested;  and 

(6)  Other  pertinent  information  the 
Secretary  may  require  to  evaluate  the 
proposed  project. 

(b)  The  application  must  be  signed 
by  an  individual  authorized  to  act  for 
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the  applicant  and  to  assume  on  behalf 
of  the  applicant  the  obligations  im- 
posed by  the  terms  and  conditions  of 
any  award,  including  the  regulations 
of  this  Part.  Interested  persons  are  in- 
vited to  submit  grant  applications  in 
conformity  with  this  Part. 

8.  Paragraph  (b)  of  §52.13  is  amend- 
ed to  read  as  follows: 

§52.13    Evaluation  and  disposition  of  ap- 
plications. 


(b)  Disposition.  On  the  basis  of  the 
Secretary's  evaluation  of  an  applica- 
tion in  accordance  with  paragraph  (a) 
of  this  section  and  subject  to  appro- 
vals, recommendations  or  consulta- 
tions by  the  appropriate  National  Ad- 
visory Council  or  other  body  as  may 
be  required  by  law.  the  Secretary  will 
(1)  approve.  (2)  defer  because  of  either 
lack  of  funds  or  a  need  for  further 
evaluation,  or  (3)  disapprove  support 
of  the  proposed  project  in  whole  or  in 
part.  With  respect  to  approved  pro- 
jects, the  Secretary  will  determine  the 
project  period  (subject  to  extension  as 
provided  In  §  52.20(0)  during  which 
the  project  may  be  supported.  Any  de- 
ferral and  disapproval  of  an  applica- 
tion will  not  preclude  its  reconsider- 
ation or  a  reapplication. 

§.52.14    (Amended] 

9.  "Section  52.14  is  amended  by 
changing  the  reference  to  §52.10  in 
the  first  sentence  of  paragraph  (a)  to 
§  52.1;  by;  substituting  the  words  "the 
Secretary"  for  the  word  "he"  in  the 
first  sentence  of  paragraphs  (d)  and 
(f):  by  deleting  the  first  sentence  of 
paragraph  (e)  and  by  substituting  the 
word  "grant"  for  the  word  "such"  in 
the  second  sentence  of  paragraph  (e). 

10.  Section  52.20  is  amended  to  read 
as  follows: 

§  32.20    Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibili- 
ty. The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
person  responsibility  for  the  use  or  ex- 
penditure of  grant  funds. 

(b)  Changes  in  project  The  permissi- 
ble changes  by  the  principal  Investiga- 
tor in  the  approved  project  shall  be 
limited  to  changes  in  methodology  ap- 
proach or  other  aspects  of  the  project 
to  expedite  achievement  of  the  pro- 
ject's research  objectives,  including 
changes  that  grow  out  of  the  approved 
project  and  serve  the  best  scientific 
strategy.  If  the  grantee  and  the  princi- 
pal investigator  are  imcertain  whether 
a  change  compiles  with  this  provision, 
the  question  must  be  referred  to  the 
Secretary  for  a  final  determination. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
§  52.13(b)  may  be  extended  by  the  Sec- 
retary,   with    or    without    additional 
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grant  support. 'for  such  an  additional 
period  as  the  Secretary  determines 
may  be  required  to  complete,  or  fulfill 
the  purposes  of,  the  approved  project. 

§§  ,52.22,  52.23  and  52.25    I  Reserved] 

11.  Sections  52.22,  52.23  and  52.25 
are  deleted.  These  sections  are  re- 
served for  future  regulations. 

12.  Section  52.24  presently  reserved 
is  amended  to  read  as  follows: 

§  52.24     Animal  Welfare. 

The  provisions  in  the  Department 
Grants  Administration  Manual  (Chap- 
ter 1-43)  are  applicable  to  applications 
for  grants  imder  this  part. 

13.  A  new  §  52/27  is  added  immediate- 
ly after  §  52.26,  as  follows: 

§  52.27    Other  HEW  regulations  that  apply. 

Several     other     HEW     regulations 
apply  to  grants  under  this  Part. 
These  include: 

42  CFRfl^rt  50.  Subpart    PHS  Krant  appeals 
D.       V  procedure. 

45  CFR  Parts  6  and  8 Inventions  and  patents. 

45  CFR  Part  M Department  grants 

appeals  process. 

45  CFR  Part  46 Prelection  of  human 

subjects. 

45  CFR  Part  74 ^ Administration  of  grants 

(including  grants  to 
individuals). 

45  CFR  Part  75 a. Informal  grant  appeals 

procedures  (indirect 
costs  rates  and  other 
cost  allocations). 

45  CFR  Part  80 Nondiscrimination  under 

programs  recei\ing 
Foderal  assistance 
through  the 
Department- 
Effectuation  of  Title 
VI  of  the  Civil  RlghU 
Act  of  1964. 

45  CFR  Part  91 .... Practice  and  procedure 

(or  hearings  under 
Part  80. 

45  CFR  Part  84 „ Nondiscrimination  on 

the  basiA  of  handicap 
In  federally  assisted 
programs. 

45  CFR  Part  86 Nondiscrimination  on 

the  basis  of  sex  liC 
federally  assisted 
ed  uca  t  Ion  j>rograms 
and  activities. 

§.52.33    (Amended] 

14.  Section  52.33  is  amended  by  de- 
leting the  term  'Surgeon  General"  in 
the  second  sentence  of  paragraph  (c) 
and  inserting  "Secretary"  in  lieu 
thereof. 

Subpart  E  [Deleted] 

15.  Subpart  E,  relating  to  grantee  ac- 
countability, is  now  fully  covered  by 
45  CFR  Part  74  (particularly  Subparts 
P.  M  and  O)  setting  forth  general  ad- 
ministrative- requirements,  and  Sub- 
part E  Is  therefore  deleted  in  its  en- 
tirety. 

Subpart  F  [Deleted] 

16.  Subpart  F.  setting  forth  the  ap- 
plicability of  45  CFR  Part  74,  is  now 
covered  in  a  new,  simplified  §52.27 
which  cross-references  in  one  conve- 
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nient  provision  all  HEW  regulations 
which  are  applicable  to  project  grants, 
and  Subpart  F  is  therefore  deleted  in 
its  entirety. 

(FR  Doc.  79  7236  Filed  3  8-79:  8:45  am] 

[4110-07-M) 

Title  45— Public  Welfare 

SUBTITLE  A— DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE, GENERAL  ADMINISTRATION 

PART  25— HEARING  EXAMINERS- 
SUPPLEMENTAL  SECURITY  INCOME 
Revocation  of  Part  25 

AGENCY:  Office  of  the  Secretary. 
HEW. 

ACTION:  Pinal  rule. 

SUMMARY:  These  regulations  re<oke 
45  CFR  Part  25.  45  CFR  Part  25  con- 
tains the  personneJ  rules  for  the  Sup- 
plemental Security  Income  Aearing  ex- 
aminer pbsition.  Since  this  position  no 
longer  exists,  these  provisions  are  ob- 
solete. 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  H.  Campbell.  Le^al  Assistant, 
Office  of  Policy  and  Regulations. 
6401  Security  Boulevard.  Baltimore, 
Maryland  21235.  telephone  301-594- 
7453. 

SUPPLEMENTARY  INFORMATION: 
45  CFR  Part  25  was  i.ssued  to  imple- 
ment a  provision  in  ^ille  XVI  of  the 
Social  Security  Act  for  the  supplemen- 
tal security  income  (SSI)  program. 
This  provision  (section  1631(d)(2)  of 
the  Act  as  originally  enacted)  author- 
ized the  Secretary  to  appoint  as  hear- 
ing examiners  in  SSI  hearings,  quali^ 
fled  persons  who  may  not  meet  the 
prescribed  standards  for  hearing  ex- 
aminers under  the  Administrative  Pro- 
cedure Act.  45  CFR  Part  25  contains 
the  administrative  provisions  for  the 
SSI  hearing  examiner  position  such  as 
qualifications,  appointment,  pay.  and 
separation. 

Public  Law  94-202,  enacted  on  Janu- 
ary 2,  1976.  made  changes  concerning 
the  SSI  hearing  e^caminer  position. 
Section  2  of  Pub.  L.  94-202  terminated 
the  Secretary's  authority  to  appoint 
SSI  hearing  examiners.  Section  3  of 
Pub.  L.  94-202  authorized  SSI  hearing 
examiners  to  conduct  hearings  under 
titles  II.  XVI,  and  XVIII  of  the  Social 
Security  Act  as  if  they  were  appointed 
under  the  Administrative  Procedure 
Act.  and  provided  for  terminating  the' 
appointments  of  all  SSI  hearing  exam-, 
iners  by  December  31.  1978. 

Subsequently,  section  371  of  Pub.  L. 
95-216  (enacted  December  20.  1977) 
changed  the  SSI  hearing  examiner's 
status  to  career-absolute  positions  as 
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hearing  examiners  under  5  U.S.C.  3105 
(renamed  "Administrative  Law- 
Judges"  by  section  2(b)  of  Pub.  L.  95- 
251.  enacted  March  27.  1978J. 

Since  the  SSI  hearing  examiner  po- 
sition no  longer  exists,  the  45  CFR 
Part  25  provisions  are  obsolete.  We  are 
revoking  these  provisions  to  comply 
with  the  Operation  Common  Sen.se  ob- 
jectives of  removing  outdated  material 
from  the  regulations. 

Since  this  amendment  only  revokes 
unnecessary  and  obsolete  material,  the 
Secretary  of  Health.  Education,  and 
Welfare  finds  that  publication  with 
Notice  of  Proposed  Rulemaking  is  un- 
necessary. 

[PART  25— RESERVED] 

Accordingly.  45  CFR  Part  25  is  re- 
voked and  reserved. 

(Sees.  1102.  1^31,. of  the  Social  Security  Act: 
49  Stat.  647  as  amended.  86  Stat.  1475  as 
amended:  42  U.S.C.  1302.  1383:  Sees.  2.  3  of 
Pub.  L.  94-202:  Section  371  of  Pub.  L.  95- 
216). 

(Catalog  of  Federal  Domestic  Assistance 
ProRram  No.  13  807.  Supplemental  Security 
Income  Program.) 

Dated:  March  3.  1979. 

Joseph  A.  Califano,  Jr., 
Secretary  of  Health. 
Education,  and  Welfare. 
(FR  Doc.  79  7235  Filed  3-8-79:  8:45  am) 
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Title  49 — Trantportotion 

CHAPTER  II— FEDERAL  RAILROAD 
ADMINISTRATION,  DEPARTMENT 
OF  TRANSPORTATION 

(Dockt  t  No  RP-1.  Noticr  No  3) 

PART  211— RULES  OF  PRACTICE 
Interim   Procedures   for   the   Adminis- 
trative     Review      of      Emergency 
Orders 

AGENCY:  Federal  Railroad  Adminis- 
tration (FRA).  Department  of  Trans- 
portation. \ 

ACTION:  Issuance  of  interim  rules. 

SUMMARY:  This  document  issues  In- 
terim procedures  for  the  review  of 
orders  issued  under  the  emergency 
powers  provision  of  the  Federal  Rafl- 
road  Safety  Act  of  1970  (45  U.S.C. 
432).  That  provision  authorizes  the 
FRA  to  take  emergency  action  to 
abate  conditions  which  affect  the 
safety  of  railroad  operations.  Subse- 
quent review  of  an  emergency  order  is 
provided  in  the  form  <^£^f^  on-the- 
record  administrative  heartrig.  Issu- 
ance of  interim  procedures  at  this  time 
is  necessary  to  facilitate  the  conduct 
of  a  review  proceeding  currently  pend- 
ing before  the  FRA. 


EFFECTIVE  DATE:  These  procedures 
are  effective  on  date  of  Issuance  by 
the  Administrator. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Principal  Legal  Drafter,  Grady  C. 
Cothen.  Jr.,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration, 
400  Seventh  Street,  S.Vv..  Washing- 
ton. D.C.  20590,  202-426-8220. 

SUPPLEMENTARY  INFORMATION: 
Section  203  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  432) 
reads  as  follows: 

If  through  testing.  insF>ection.  investiga- 
tion, or  research  carried  out  pursuant  to 
this  title,  the  Secretary  determines  that  any 
facility  or  piece  of  equipment  is  in  unsafe 
conditioner  and  thereby  creates  an  emer- 
gency situation  involving  a  hazard  of  death 
or  injury  to  persons  affected  by  it.  the  Sec- 
retary may  immediately  issue  an  order, 
without  regard  to  the  provisions  of  section 
202(b)  of  this  title,  prohibiting  the  further 
use  of  such  facility  or  equipment  until  the 
unsafe  condition  is  corrected.  Subsequent  to 
the  issuance  of  such  order,  opportunity  for 
review  shall  be  provided  in  accordance  with 
section  554  of  title  5  of  the  United  SUtes 
Code. 

The  Secretary  of  Transportation's 
powers  under  that  provision  have  been 
delegated  to  the  Federal  Railroad  Ad- 
ministrator (49  CFR  §  1.49(n». 

The  FRA  currently  has  before  it  a 
petition  for  review  of  an  emergency 
order.  Because  this  is  the  first  such  pe- 
tition filed  with  the  FRA,  and  because 
prior  revisions  of  the  FRA  Rules  of 
Practice  did  not  contain  sufficiently 
specific  language  to  facilitate  the  gov- 
ernance of  review  proceedings,  FRA 
has  decided  to  issue  interim  proce- 
dures in  the  form  of  a  new  Subpart  F 
to  Part  211. 

The  interim  procedures  incorporate 
by  reference  and  leave  undisturbed 
section  211.47  of  the  Rules  of  Practice, 
under  which  the  pending  petition  fbr 
review  was  filed.  The  new  procedures 
merely  supplement  existing  rules,  con- 
ferring broad  discretion  on  the  presid- 
ing officer  to  provide  for  the  conduct 
of  the  hearing. 

Section  211.71  sets  forth  a  general 
description  of  the  nature  of  the  new 
subpart  and  defines  the  term  "Admin- 
istrator" to  mean  the  statutory  head 
of  an  agency  or  his  deputy. 

Section.  211.73  deals  with  the  identi- 
ty of  the^lH^eslding  officer  and  the 
powers  conferred  on  the  presiding  offi- 
cer. Paragraph  (a)  icJentifies  the  pre- 
siding officer  as  the  Administrator  or 
an  administrative  law  judge  appointed 
under  Office  of  Personnel  Man 
ment  regulations. 

Paragraph  (b)  delegates  to  the  pre- 
siding officer  the  power  to  regulate 
the  proceeding.  FRA  has  considered 
and  rejected  the  possibility  of  adopt- 
ing detailed  practice  rules  at  this  time. 
Because    the    subject    matter    of    an 
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emergency  order  may  be  very  specific 
or  rather  extensive.  FRA  believes  the 
presiding  officer  should  be  able  to  pro- 
vide for  the  orderly  conduct  of  a  pro- 
ceeding by  adapting  procedural  tech- 
niques utilized  by  the  Federal  Courts 
and  by  other  administrative  agencies. 
Under  this  general  delegation,  the  pre- 
siding officer  enjoys  the  powers  re- 
ferred to  in  subsection  556(c)  of  Title 
5.  United  States  Code,  as  well  as  the 
general  powefs  specified  by  subsection 
208(a)  of  the  Federal  Railroad  Safety 
Act  of  1970  (45  U.S.C.  437(a)).  insofar 
as  those  latter  powers  relate  to  the 
conduct  of  administrative  hearings. 

It  should  be  noted  that  the  delega- 
tion to  the  presiding  officer  is  directed 
at  the  development  of  an  administra- 
tive record  on  all  material  issues,  both 
legal  and  factual.  It  is  not  intended 
that  a  presiding  officer  cut  short  a 
review  proceeding  because  of  any  per- 
ceived lack  of  statutory  authority. 
That  is  an  issue  which  will  have  been 
decided  at  the  threshold  level  by  the 
head  of  agency  and  the  chief  legal 
counsel  to  the  agency  prior  to  ls.suance 
of  the  order.  During  the  period  admin- 
istrative review  Is  In  progress,  the  Ad- 
ministrator retains  Jurisdiction  over 
requests  for  the  stay  or  modification 
of  the  emergency  order.  By  the  same 
token,  the  presiding  officer  is  free  to 
hear  arguments  on  the  question  of 
statutory  authority  and  to  enter  con- 
clusions on  that  issue  in  the  final  deci- 
sion, providing  such  analysis  as  may 
be  appropriate. 

Paragraph  (c)  relates  to  the  findings 
and  concliLsions  of  the  presiding  offi- 
cer, delegating  to  the  presiding  officer 
the  power  to  set  aside,  modify  or 
affirm  the  emergency  order  based  on 
the  entire  administrative  record  devel- 
oped through  the  hearing  process.  It  is 
intended  that  the  administrative  law 
Judge  exercise  discretion  to  alter  or 
supplement  the  terms  of  an  order  as 
warranted  by  the  record,  if  an  emer- 
gency situation  Is  found  to  exist. 

Paragraph  (d)  provides  that  the  de- 
cision of  the  presiding^  officer  Is  ad- 
ministratively final,  unless  appealed 
under  section  211.79. 

Section  211.75  governs  the  introduc- 
tion of  evidence.  As  a  general  rule,  the 
section  is  intended  to  permit  the  intro- 
duction of  relevant  and  probative  evi- 
dence. FRA  l>elieves  that  questions  of 
reliability  and  prejudice  should  be 
considered  by  the  presiding  officer  as 
considerations  bearing  on  the  weight 
to  be  accorded  particular  evidence. 
However,  the  section  permits  the  ex- 
clusion of  evidence  determined  to  be 
unduly  repetitive  or  so  extensive  and 
wanting  In  relevance  or  probative 
effect  that  its  admission  would  impair 
the  prompt,  orderly,  and  fair  resolu- 
JUon  of  the  proceeding. 
^^Se^tion  211. 77  permits  any  aggrieved 
party  to  appeal  the  decision  of  an  ad- 
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ministrative  law  Judge  to  the  Adminis- 
trator within  twenty  (20)  days.  This 
section  is  intended  to  permit  cross  ap- 
peals in  appropriate  cases. 

Based  on  its  experience  under  these 
Interim  rules  and  further  analysis  of 
the  need.  If  any,  for  more  detailed  pro- 
cedures, the  FRA  will  Issue  permanent 
rules  of  practice  for  the  review  of 
emergency  orders  within  the  next 
twelve  months. 

Since  this  rulemaking  does  not 
affect  any  substantive  right  or  duty 
and  pertains  solely  to  procedures  and 
practices  before  FRA.  notice  and 
public  pr(x;edure  thereon  are  uruieces- 
sary.  These  procedural  rules  are  made 
effective  on  Issuance  In  order  to  facili- 
tate the  prompt  disposition  of  a  pro- 
ceeding currently  before  the  FRA. 

In  consideration  of  the  foregoing. 
Part  211  of  Title  49.  Code  of  Federal 
Regulations,  is  amended— 

1.  By  adding  the  following  at  the  end 
of  the  table  of  contents: 

Subpart  F — IntcHm  Proc*dur«s  for  th*  R*vi*w 
of  Emcrgoncy  Ord*rt 

211.71  General.  . 

211.73  Presiding  of  ficer:  powers. 

211.75  Evidence. 

211.77  Appeal  to  the  Administrator. 

2.  By  adding  at  the  end  of  authority 
citation  the  following:  • 

Subpart  F  Is  also  issued  under  sees.  203 
and  208(a).  84  Stat.  972.  974-975  (45  UJS.C. 
432.  437(a>)  and  5  U.S.C.  SS  554-559. 

3.  By  adding  at  the  end  thereof  a  new 
subpart  to  read  as  follows: 

Subpart  F — interim  Procedures  for  the 
Review  of  Emergency  Orders 

§211.71     GenersL 

(a)  This  subpart  consists  of  interim 
procedures  for  the  review  of  emergen- 
cy orders  issued  under  section  203  of 
the  Federal  Railroad  Safety  Act  of 
1970,  supplementing  §211.47  of  this 
part. 

(b)  Proceedings  under  this  subpart 
are  subject  to  the  requirements  of  5 
U.S.C.  554-559. 

(c)  Notwithstanding  §211.1  of  this 
part,  as  used  In  this  subpart  "Adminis- 
trator" means  the  Federal  Railroad 
Administrator  or  Deputy  Administra- 
tor. 

§  211.73     PreHiding  ofTicen  poweni. 

(a)  An  administrative  hearing  for 
the  review  of  an  emergency  order  Is 
presided  over  by  the  Administrator  or 
by  an  administrative  law  Judge  desig- 
nated at  the  request  of  FRA  pursuant 
to  5  CFR  930.213. 

(b)  The  presiding  officer  may  exer- 
cise the  powers  of  the  FRA  to  regulate 
the  conduct  of  th9  hearing  and  associ- 
ated pr<x;eedings  for  the  purpose  of 
achieving  a  prompt  and  fair  determi- 
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nation  of  all  material  Issues  in  contro- 
versy. 

(c)  The  final  decision  of  the  presid- 
ing officer  shall  set  forth  findings  and 
conclusions  based  on  the  administra- 
tive record.  That  decision  may  set 
aside,  modify  or  affirm  the  require- 
ments of  the  emergency  order  under 
review, 

(d)  Except  as  provided  In  §211.77. 
the  decision  of  the  presiding  officer  Is 
administratively  final. 

§211.73    Evidence. 

(a)  The  Federal  Rules  of  Evidence 
for  United  States  Courts  and  Magis- 
trates shall  be  employed  as  general 
guidelines  for  the  Introduction  of  evi- 
dence in  proceedings  under  this  sub- 
part. However,  except  as  provided  in 
paragraph  (b)  of  this  section,  all  rele- 
vant and  probative  evidence  offered  by 
a  party  shall  be  received  in  evidence. 

(b)  The  presiding  officer  may  deny 
the  admission  of  evidence  which  is  de- 
termined to  be— 

(1)  unduly  repetitive;  or 

(2)  so  extensive  and  lacking  in  rel- 
evfuice  or  probative  effect  that  its  ad- 
mission would  impair  the  prompt,  or- 
derly, and  fair  resolution  of  the  pro- 
ceeding. 

§  21 1.77    Appeal  to  the  Administrator. 

(a)  Any  party  aggrieved  by  the  final 
decision  of  a  presiding  officer  (other 
than  the  Administrator)  may  appeal 
to  the  Administrator.  The  appeal  must 
be  filed  within  twenty  (20)  days  from 
Issuance  of  the  presiding  officer's  deci- 
sion and  must  set  forth  the  specific  ex- 
ceptions of  the  party  to  the  decision, 
making  reference  to  the  portions  of 
the  administrative  record  which  are 
believed  to  support  the  exceptions. 
The  notice  of  appeal  and  any  support- 
ing papers  shall  be  accompanied  by  a 
certificate  stating  that  they  have  been 
served  on  all  parties  to  the  proceeding. 


Issued     at     Washington. 
March  6.  1979. 


D.C.     on 


John  M.  Sttllivan, 
Administrator. 

[FR  Doc.  79  7164  Filed  3-8-79;  8:30  ami 
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CHAPTER  X— INTERSTATE 
COMMERCE  COMMISSION 
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REGULATIONS 

PART  1001— INSPECTION  OF  !' 
RECORDS 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Pima  rule. 
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SUMMARY:  The  purpose  of  this  doc- 
ument is  to  give  notice  that  requests 
to  inspect  records  not  considered 
public  under  5  U.S.C.  552  (Part  1001.4) 
should  be  addressed  to  the  Freedom  of 
Information  Officer.  Accordingly,  all 
references  t.o  Secretary  in  said  Part 
1001.4  are  herewith  amended  to  read 
Freedom  of  Information  Officer. 

DATES;  This  final  rule  becomes  effec- 
tive upon  publication  in  the  Federal 
Register. 

FOR  FI'RTHER  INFORMATION 
CONTACT: 

S.  Arnold  Smith.  Freedom  of  Infor- 
mation Officer.  202-275-1717. 

SUPPLEMENTARY  INFORMATION: 
In  order  to  achieve  more  effective 
management  and  control  ovivr  the 
processing  of  information  requests 
under  the  Fret^dom  o>  Information 
and  Privacy  Act.s.  the  Commi.ssion  has 
consolidated  such  functions  under  one 
officer  a-ssigm^d  to  the  Managing  Di- 
rectors Oft  ice.  Therefore,  the  Secre- 
tary s  Office,  which  previously  proc- 
essed Freedom  of  Information  re- 
quests, will  no  longer  be  involved  with 
this  particular  activity,  and  all  refer- 
ences thereto  in  Part  1001.4  should  be 
deleted  and  Freedom  of  Information 
Officer  .substituted  in  its  stead.  Be- 
cau.se  this  is  an  administrative  rule 
change  only,  public  comments  are  not 
solicited  with  rt-sp«x-t  thereto. 

§I(K)1.I     |.Am«-ndrd| 

Section  1001.4  is  amended  by  substi- 
tuting 'Freedom  of  Information  Offi- 
cer" for  "S^'cretary"  wherever  that 
word  appears. 

Decided  March  2.  1979. 

By  the  Commission,  Chairman 
ONeal. 

H.  G.  Homme.  Jr.. 
Secretary. 

IFR  Doc.  79  7126  Filed  3-8-79;  8:45  ami 
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IS«-r\ire  Order  No.  1365) ' 
PART  1033— CAR  SERVICE 

The  Baltimore  and  Ohio  Railroad  Co. 
Authorized  To  Transport  Shipments 
of  Less  Than  6,370  Tons 

AGENCY;  Interstate  Commerce  Com- 
mission. 

ACTk^N:  Emergency  Order,  Service 
OrdeK?<o.  1365. 

SUMMARY:  There  is  a  flood  at  Delhi, 
Ohio,  which  is  preventing  Indiana 
Grain  Co-op  from  loading  the  com- 
plete set  of  65  cars  of  a  unit-grain- 
t  in  movement.  Service  Order  No. 
1365  authorizes  Baltimore  and  Ohio  to 
forward  the  45  cars  now  loaded  with 
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soybeans.  The  remaining  20  covered 
hopper  cars  will  be  loaded  and  for- 
warded to  destination  when  the  flood 
conditions  permit. 

DATES:  Effective  9:00  a.m..  March  1. 

1979.   Expires   11:59  p.m.,   March    15, 

1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 

J.  Kermeth  Carter.  Chief,  Utilization 
and  Distribution  Branch.  Interstate 
Commerce  Commi.ssion,  Washington. 
D.C.,  20423.  Telephone  (202)  275-7840, 
Telex  89-2742. 

SUPPLEMENTARY  INFORMATION: 
The  Order  is  printed  in  full  below. 

Decided:  March  1.  1979. 

Traffic  Executive  Association— Ea.st- 
em  Railroad  Tariff  4043,  ICC.  T.E.A. 
4043  requires  a  minimum  of  6.370  tons 
of  soybeans  to  be  loaded  into  65  cars 
from  Delhi,  Ohio,  to  Locust  Point,  Bal- 
timore. Maryland.  Indiana  Grain  Co- 
op at  Delhi  has  loaded  forty-five  (45) 
carloads  of  soybeans.  Because  of  a 
flood,  Indiana  Grain  is  unable  to  load 
the  other  twenty  (20)  cars  in  order  to 
comply  with  tariff  requirements.  The 
Baltimore  and  Ohio  Railroad  Compa- 
ny (BO)  has  requested  authority  to 
waive  the  6,370  tons,  65  car  provisions 
of  this  tariff,  and  to  forward  45  cars 
immediately  with  the  remaining  20 
cars  to  be  forwarded  when  the  flood 
conditions  permit  loading  of  the  cars. 
Better  utilization  of  covered  hopper 
cars  will  be  effected  by  authorizing 
the  loaded  cars  to  be  forwarded. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  and"  that 
there  is  good  cause  to  authorize  BO  to 
transport  shipments  of  less  than  6,370 
tons.  The  Commission  finds  that 
notice  and  public  procedure  are  im- 
practicable and  contrary  to  the  public 
Interest,  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  noUce. 

It  is  ordered, 

9  1033.1363    (S.O.  136.<SI. 

(a)  The  Baltimore  and  Ohio  Rail- 
road Company  authorized  to  transport 
shipments  of  less  than  6,370  tons.  The 
Baltimore  and  Ohio  Railroad  Compa- 
ny (BO)  Is  authorized  to  waive  the 
sixty-five  (65)  car.  6.370  tons  require- 
ment provided  in  Item  370  of  Traffic 
Executive  Association— Eastern  Rail- 
road Tariff  4043.  I.C.C.  T.E.A.  4043. 
and  is  authorized  to  transport  forty- 
five  (45)  cars  of  soybeans  from  Delhi. 
Ohio,  to  lioctist  Point.  Baltimore. 
Maryland,  on  a  one  trip  basis.  The  re- 
maining twenty  (20)  cars  of  soybeans 
will  be  operated  together  in  the  final 
movement  in  order  to  comply  with  the 
tariff  minimum  weight  requirement. 
Detention  rules  will  be  treated  as  if 
each  of  the  movements  Is  a  complete 
movement  in  itself. 


(b)  Other  tariff  provisions.  All  tariff 
provisions  not  specifically  modified  by 
this  order  shall  remain  in  effect. 

(c)  Application.  The  provisions  of 
this  order  shall  apply  to  intrastate,  in- 
terstate and  foreign  commerce. 

(d>  Minimum  tceights.  The  minimum 
weights  required  to  be  transported  as 
provided  in  the  applicable  tariff  shall 
remain  fully  in  effect. 

(e)  Billing  to  be  endorsed.  The  bills 
of  lading  and  the  waybills  covering  a 
partial  shipment  authorized  by  this 
order  to  be  forwarded  shall  boar  the 
following  endorsement: 

••Unit-grain-train  of  (  )  cars.  Par- 
tial shipment  of  (  )  cars  forwarded 
authority  ICC  Service  Order  No.  1365. 
(        )  additional  cars  to  follow. 

(f)  Consent  of  shipper  required.  The 
shipper  shall  consent  before  the  cars 
are  forwarded  as  authorized  in  Section 
(a)  of  this  order. 

(g)  Effective  date.  This  order  shall 
become  effective  at  9:00  a.m..  March  1. 
1979. 

(h)  Expiration  date.  The  provisions 
of  this  order  shall  expire  at  11:59  p.m.. 
March  15.  1979.  unless  otherwise  modi- 
fied, changed  or  suspended  by  order  of 
this  Commission. 
(49  U.S.C.  (10304-10305  and  11121-11126). 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Car  Service  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  serv  ice 
and  car  hire  agreement  under  the 
terms  of  that  agreement  and  upon  the 
American  Short  Line  Railroad  Associ- 
ation. Notice  of  this  order  shall  be 
given  to  the  general  public  by  deposit- 
ing a  copy  in  the  Office  of  the  Secre- 
tary of  the  Commission  at  Washing- 
ton. D.C.,  and  by  filing  a  copy  with  the 
Director,  Office  of  the  Federal  Regis- 
ter. 

By  the  Commission.  Railroad  Serv- 
ice Board,  members  Joel  E.  Bums. 
Robert  S.  Turklngton  and  John  R.  Mi- 
chael. Member  Robert  S.  Turkington 
not  participating.  ^ 

H.  O.  Homme.  Jr.. 
Secretary. 

[FR  Doc.  79-7238  Filed  3-8-79;  8:45  am) 
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SUBCHAPTER  »— PftACTtCE  AND  MOCEDiME 

(Ex  Parte  No.  293,  Sub-No.  21 

PART  1125— STANDARDS  FOR  DETER- 
MINING RAIL  SERVICE  CONTINU- 
ATION SUBSIDIES 

Decision 

AGENCY:  Rail  Service  Planning 
Office.  Interstate  Commerce  Commis- 
sion. 


ACTION:  Denial  of  request  to  reopen 
rulemaking. 

SUMMARY:  RSPO  reasserts  that  the 
Congressional  intent  regarding  the 
reasonable  return  concept  was  imple- 
mented in  the  original  drafting  of  the 
Regional  Suljsidy  Standards  in  1975. 
The  "reasonable  return  on  the  value" 
of  rail  properties  contained  in  49  CFR 
1125.9  is  determined  by  using  ••net  liq- 
uidation value"  and  the  rate  of  return 
on  U.S.  Treasury  Notes  and  Bonds. 
The  fact  that  recent  inflation  has  re- 
sulted in  dramatic  increases  in  interest  ^ 
rates  does  not  negate  the  •'reasonable 
Return"  concept  or  criteria. 

FOR  FURTHER  INFORMATION 
CO.>rrACT: 

James  Wells.  Chief.  Cost  Evaluation 
Branch.  Rail  Services  Planning 
Office.  1900  L  Street,  NW..  Washing- 
ton. D.C.  20036, (202) 254-7552. 

SUPPLEMENTARY  INFORMATION: 
On  February  6.  1979.  the  Ohio  Rail 
TratLsportation  A^uthority.  on  behalf 
of  the  states  in  the  Northesist  and 
Midwest  Region,  requested  the  Rail 
Services  Planning  Office  (RSPO)  to 
reopen  the  Regional  Subsidy  Stand- 
ards (49  CFR  1125)  to  address  the 
issues  of  "market  price"  valuation. 
Treasury  Bond  rates  of  return,  and  a 
price  escalator  provision. 

Treasury  Bond  Rates  or  Return 


The  crux  of  the  request  to  reopen  is 
the  recent  increase  in  interest  rates. 
The  states  which  subsidize  services  in 
the  Region  agreed  to  use  the  Treasury 
Bond  rate  of  return  during  the  third 
subsidy  year.  At  that  time,  it  was  7.2 
percent.  In  January  1979,  the  Penn 
Central  Corporation  submitted  to  the 
stales  its  estimated  costs  for  the 
fourth  year  use  of  its  rail  properties. 
The  projected  rate  of  return  was  set  at 
the  estimated  treasury  Bond  rate  of 
10.5  percent,  resulting  in  a  46  percent 
increase  in  lease  costs  due  solely  to  in- 
creased interest  rates.  The  stales  cur- 
rently leasing  Penn  Central's  rail  lines 
argue  that  they  accepted  the  Treasury 
Bill  rate  last  year  because  it  is:  (1) 
esEily  verifiable:  (2)  a  publicly  accessi- 
ble measure;  (3)  lower  than  the  prime 
rate;  and  (4)  reasonably  stable.  They 
fuhther  contend  that  "the  increase  In 
the  T-Blll  rate  in  the  last  twelve 
months  belies  the  factor  of  stability." 

First.  RSPO  would  like  to  clarify 
that  the  rate  used  in  the  Standards  is 
that  for  U.S.  Treasury  Bonds  or  Notes, 
which  differs  from  Treasury  Bills.  The 
T-Bills'  life  is  usually  less  than  one 
year,  while  the  use  of  bonds  and  notes 
provides  the  flexibility  to  use  periods 
of  one  year  or  more.  While  it  is  true 
that  Treasury  Bond  and  Note  rates 
have  risen  dramatically  in  the  past 
year,  this  does  not  demonstrate  a  case 
of     instability     or     unreasonableness 
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when  considered  within  the  context  of 
all  interest  rates.  On  February  15. 
1979.  the  Treasury  Bond  and  Note 
rate  was  9.9  percent.  This  shows  a  less 
rapid  increase  than  the  prime  rate  did 
over  the  same  period,  the  prime  rate 
has  risen  from  8  percent  in  April,  1978, 
to  11.75  percent  today. 

It  is  a  general  Increase  in  the  entire 
money  market  which  places  the  par- 
ties in  their  current  position.  This  eco- 
nomic fact  of  life  does  not  renounce 
the  concept  of  reasonableness  as  in- 
tended by  Congress  or  as  defined  in 
the  Standards.  If  Penn  Central  were 
able  to  liquidate  the  leased  properties 
and  invest  the  proceeds  prudently  and 
coriservatively,  it  could  very  easily  re- 
ceive a  return  of  approximately  10 
percent  in  today's  money  market. 

Interest  rates  have  fluctuated  o\er 
the  past  10  years  and  it  Is  within  the 
realm  of  possibility  that  the  rates 
could  drop  to  8  percent  by  next  year. 
Although  this  would  give  the  subsidiz- 
ers  the  advantage  of  lower  lease  costs, 
we  would  not  expect  Penn  Central  to 
petition  for  the  retention  of  the  10 
percent  rate.  When  RSPO  issued  its 
Standards  on  January  8.  1975.  we  de- 
termined that  the  use  of  U.S.  Treasury 
obligations  would  provide  the  greatest 
degree  of  fairness  to  all  parties.  Noth- 
ing has  been  presented  in  ORTA's  ar- 
guments to  change  that  opinion. 

Market  Price  Valuation 

ORTA  slated  that  it.  and  the  other 
states,  assumed  last  year  that  the  net 
liquidation  value  (NLV)  was  estab- 
lished as  Penn  Central's  "book  price" 
In  1978.  and  that  the  1978  value  would 
be  used  during  the  entire  subsidy 
period.  In  its  fourth  year  estimates. 
Penn  Central  increased  that  NLV  by 
the  increase  in  the  wholesale  price 
index.  RSPO  agrees  that  the  1978 
NLV  should  be  used  during  the  entire 
subsidy  period.  However,  the  subsicly 
period  in  question  is  only  a  one-year 
period.  Therefore,  when  negotiating  a 
new  lease  for  the  fourth  year,  the  par- 
ties will  have  to  use  the  current  value 
at  which  the  owners  could  liquidate 
the  properties.  There  Is  no  intent  in 
the  legislation  or  in  the  Standards  to 
"freeze"  the  value  of  the  properties  at 
the  NLV  on  April  1.  1976,  or  any  other 
date. 

RSPO  believes  that  the  properties 
should  be  valued  at  the  current  level, 
but  does  not  agree  that  the  prior 
year's  value  should  be  increased 
across-the-board  by  use  of  an  arbitrary 
index.  We  believe  that  it  would  be 
beneficial  to  the  parties  if  the  individ- 
ual elements  of  the  property,  such  as 
scrap  rail,  relay  rail.  ties,  and  land, 
were  analj-zed  separately  and  valued 
individually  rather  than  collectively. 
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Price  Escalator 


ORTA  recommends  that  RSPO  es- 
tablish a  price  escalator  for  leasing 
rail  properties  by  using  the  President's 
Price  Guideline  of  9.5  percent  as  the 
multiplier  for  establishing  lease  value. 
The  underlying  principle  of  the  Subsi- 
dy Standards  is  to  compensate  the 
owner  and  operator  for  expenses  in- 
curred in  the  continuation  of  rail  serv- 
ice. The  Intent  of  the  law  is  clear  that 
these  owners  and  operators  should  not 
suffer  unreimbursed  losses  in  the  pro- 
vision of  this  service.  Thus,  if  fuel 
costs  rise  100  percent  (as  they  did  in 
1973-1974).  the  subsidizer  must  com- 
pensate the  operator  for  these  in- 
creased costs.  This  is  true  of  any  of 
the  costs  incurred  during  the  subsidy 
agreement  period.  The  subsidizer 
must,  in  effect,  make  the  operator/ 
owner  whole  for  any  costs  incurred  in 
the  provision  of  the  subsidized  senice. 
To  compensate  the  owner  of  the  prop- 
erties at  a  rate  less  than  that  available 
on  the  money  market  (i.e..  Treasury 
Bonds)  would  be  a  failure  to  satisfy 
the  minimum  constitutional  standards 
of  sufficiency.  Finally,  the  President's 
Price  Guidelines  specifically  exempt 
interest  rates.  Thus,  the  arguments 
for  establishing  a  price  escalator 
which  is  not  tied  to  the  money  marketX 
are  Inappropriate.  v 

This  is  not  a  major  federal  action 
significantly  affecting  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Environmen- 
tal Policy  Act  of  1969. 

Issued  March  5.  1979  by  Alexander 
L.  Morton,  Director.  Rail  Services 
Planning  Office. 

By  the  Commission. 

H.  G.  Homme,  Jr., 
Secretary. 

[FR  Doc.  79-7242  Filed  3-8-79;  8:45  am] 
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Title  50— Wildlife  and  Fisheries 

CHAPTERS- U.S.  FISH^AND  WILDLIFE 
SERVICE,  DEPARTMENT  OF  THE  IN- 
TERIOR   ' 

PART  26— PUBLIC  ENTRY  AND  USE 

Special  Regulations  for  Continued 
Opening  of  Izembek  National 
Wildlife .  Range  and  the  Unimak 
Island  Portion  of  the  Aleutian  Na- 
tional Wildlife  Refuge,  Alaska,  to 
Public  Access,  Use,  and  Recreation 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Special  regulations. 
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RULES  AND  REGULATIONS 


SUMMARY:  The  director  has  deter- 
mined that  the  opening  to  public 
access,  use.  and  recreation  of  Izembek 
National  Wildlife  Range  and  the 
Urtimak  Island  portion  of  the  Aleutian 
Islands  National  Wildlife  Refuge  in  ac- 
cordance with  applicable  State  and 
the  Federal  Regulations  as  set  forth  in 
Title  50  Code  of  Federal  Regulations. 
Part  26.  and  with  certain  restrictions 
as  delineated  below  under  Supplemen- 
tary Information,  is  compatible  witn 
the  objectives  for  which  the  areas 
were  established,  and  will  provide  rec- 
reational opportunity  to  the  public. 

EFFECTIVE    DATES:    These    regula- 
tions are  effective  from  March  9.  1979 
through  April  15,  1980. 
FOR      FURTHER      INFORMATION 
CONTACT: 

John  Sarvis.  Refuge  Manager  Izem- 
bek National  Wildlife  Refuge.  Pouch 
No.  2.  Cold  Bay,  Alaska  99571,  (907) 
532-2445. 
SUPPLEMENTARY  INFORMATION: 
The  primary' author  of  this  document 
is  John  Sarvis. 

§2<>..1I  Special  reitulations  concerning 
public  ucces".  use.  and  recreation' for 
individual  national  wildlife  refuKen. 

Ukimak  Isuvnd  Portion  of  the  Aleu- 
tian IsiJvNDS  National  Wildlife 
Ro'UGE  AND  Izembek  National  Wild- 
life Range 

(a)  The  landing  of  aircraft  is  permit- 
ted only  at  the  airstrips  at  False  Pass 
and  Cape  Sarichef  and  pn  lakes,  bays, 
lagoons  and  adjacent'  beaches  on 
Unimak  Island.  The  landing  of  aircraft 
is  prohibited  on  Izembek  National 
Wildlife  Refuge,  except  in  the  event  of 
emergency. 

(b)  Overflights  by  aircraft  of  less 
than  1000  feet  above  ground  level  are 
prohibited  except  as  required  by  Fed- 

retal  Aviation  Regulations  governing 
ifcding  approaches  to  th*-  Cold  Bay 
Irport. 
(c)  The  use  of  motorized  vehicles  is 
restricted  to  the  established  road 
system. 

(d)  The  use  of  boats  driven  by  air 
thrust,  commonly  known  a«  aii  boats 
and  jet  boats,  i^  prohibited. 

(e)  Permis.^if-:.  ir>  (liter  (ji  \v.'.  llu»se 


refuge    headquarters.    Office    of    the 
Area  Manager  (addresses  listed  above). 
The  Refuge  Recreation  Act  of  1962  (18 
U.S.C.  460k)  authorized  the  Secretary 
of   the    Interior   to    administer   such 
areas  for  public  recreation  as  an  ap- 
propriate incidental  or  secondary  use 
only  to  the  extent  that  it  is  practicable 
and  not  inconsistent  with  the  primary 
objectives  for  which  the  area  was  es- 
tablished. In  addition,  the  Refuge  Rec- 
reation Act  requires  that  before  any 
area  of  the  refuge  syskem  is  used  for 
forms  of  recreation  not  directly  relat- 
ed to  the  primary  purposes  and  func- 
tions of  the  area,  the  Secretary  must 
find  that:   (1)  Such   recreational   use 
will   not   interfere   with   the   primary 
purposes  for  which  the  area  was  estab- 
lished: and  (2)  funds  are  available  for 
the  development,  operation,  and  main- 
tenance of  the  permitted  forms  of  rec- 
reation. The  recreational  use  author- 
ized by  those  regulations  will  not  In- 
terfere with  the  primary  purposes  for 
which  these  refuges  were  established. 
Funds  are  available  for  the  adminis- 
tration of  the  recreational   activities 
permitted  by  these  regulations. 

The  provisions  of  these  special  regu- 
lations supplement  the  regulations 
which  governs  public  use  on  wildlife 
refuge  areas  generally  as  set  forth  in 
Title  50  Code  of  Federal  Regulations, 
Part  26.  and  appropriate  State  regula- 
tions. The  public  Is  invited  to  offer 
suggestions  and  comments  at  any 
time.  ' 

Dated:  February  23.  1979. 

Le  Roy  W.  Sowl, 
Alaska  Area  Director. 
U.S.  Fish  and  Wildli/e  Service. 
IFR  Doc.  79-7234  Filed  3-8-79;  8;45  am) 
portions  of  Izembek  and  Unimak  Na- 
tional Wildlife  Refuge  selected  by  the 
Native   villages   of   False   Pass.    King 
Cove,     and     Pauloff     Harbor     under 
ANCSA  should  be  obtained  from  the 
False    Pass.    King    Cove,    or    Pauloff 
JIarbor    Village    corporations    respec- 
tively. Public  access,  use,  and  recrea- 
tion on  portions  of  the  described  ref- 
uges shall  be  in  accordance  with  appli- 
cable State  and  Federal  Regulations, 
subject   to   additional   special   regula- 
tions and  conditions  as  indicated.  Spe- 
cial conditions  applying  to  indivic'ual 
refuges    and    maps    are    availabh     at 
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This  teclien  o<  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  ond  regulations.  The  purpose  of  these  notices  is  to 
give  interested' persons  on  opportunity  to  porticipate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  S«rvic* 
17  CFR  Port  1062) 

[Docket  No.  A0-10-A531 

MILK  IN  THE  ST.  LOUIS-OZARKS  MARKETING 
AREA 

O*ci»ion  and  Order  To  Terminate  Procmding 
on  Proposed  Amendments  to  Morlieting 
Agreement  and  to  Order 

AGENCY:  Agricultural  Marketing 
Ser\ice.  USDA. 

ACTION:  Notice  of  termination  of 
proposed  amendment. 

SUMMARY:  This  final  decision  denies 
a  milk  industry  proposal  to  change  the 
pooling  standards  for  supply  plants. 
The  proposal  was  considered  at  a 
public  hearing  held  June  121-22.  1978. 
The  proposal  would  have  allowed  a 
pool  supply  plant  to  meet  its  shipping 
requirements  through  transfers  ahd 
diversions  of  milk  from  the  supply 
plant  to  pool  distributing  plants, 
rather  than  just  through  transfers. 
The  order  accompanying  the  decision 
terminates  the  proceeding  in  this 
matter. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  F.  Groene.  Marketing  Spe- 
cialist. Dairy  Division.  Agricultural 
Marketing  Service.  U.S.  Department 
of  Agriculture.  Washington,,  D.C. 
20250.(202)447-4824. 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 
Notice  of  hearing:  Issued  May  31, 
1978,  published  June  6,  1978  (43  PR 
24540).  Recommended  decision:  Issued 
November  17,  1978,  published  Novem- 
ber 22.  1978  (43  FR  54642).  Extension 
of  Time  for  Filing  Exceptions:  Issued 
December  7,  1978.  published  December 
13.  1978  (43  FR  58193).  Partial  final 
decision:  Issued  January  3,  1979,  pub- 
lished January  8,  1979  (44  FR  1741). 
Final  order:  Issued  January  18.  1979, 
published  January  24.  1979  (44  FR 
4933). 

'  Preliminary  Statement 

A  public  hearing  was  held  upon  pro- 
posed amendments*  to  the  marketing 
agreement  and  the  order  regulating 


the  handling  of  milk  in  the  St.  Louis- 
Ozarks  marketing  area.  The  hearing 
was  held,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601 
et  scQ.),  and  the  applicable  rules  of 
practice  (7  CFR  Part  900),  at  Bridge- 
ton.  Mo.,  on  June  21-22,  1978,  pursu- 
ant to  notice  thereof  issued  on  May  31, 
1978  (43  FR  24540). 

Upon  the  basis  of  the  evidence  intro- 
duced at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator, 
Marketing  Program  Operations,  on 
November  17.  1978  (43  FR  54642),  filed 
with  the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  his  recom- 
mended decision  containing  notice  of 
the  opportunity  to  file  written  excep- 
tions thereto. 

The  findings  and  conclusions  and 
rulings  of  the  recommended  decision 
with  respect  to  issue  2  are  hereby  ap- 
proved ari^  adopted  and  are  set  forth 
in  full  herein,  subject' to  the  addition 
of  4  new  paragraphs  at  the  end  of  the 
discussion  under  the  heading  '2.  Pool- 
ing standards  for  supply  plants." 

The  material  Issues  on  the  record 
relate  to: 

1.  Regulation  of  a  distributing  plant 
that  qualifies  as  a  pool  plant  under 
more  than  one  order. 

2.  Pooling  standards  for  supply 
plants. 

3.  Limitations  on  the  diversion  of 
producer  milk. 

4.  Pricing  of  diverted  milk. 

5.  Funding  rate  for  the  Advertising 
and  Promotion  program. 

6.  Assessment  for  order  administra- 
tion. 

This  decision  deals  only  with  issue  2. 
Issues  1,  3.  4,  5.  and  6  were  dealt  with 
in  a  prior  decision. 

Findings  and  Conclusions 

Tihe  following  findings  and  conclu- 
sions on  the  material  issues  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof: 

2.  Pooling  standards  for  supply 
plants.  A  proposal  that  would  allow  a 
supply  plant  operator  to  move  milk  di- 
rectly from  producers'  farms  to  pool 
distributing  plants  and  have  such  de- 
liveries count  as  though  they  were 
shipments  from  his  supply  plant  for 
purposes  of  meeting  the  supply  plant 
shipping  requirements  should  not  be 
adopted  on  the  basis  of  this  record. 

Presently,  the  order  requires  that  a 
supply  plant  must  ship  50  percent  of 
its  Grade  A  receipts  to  pool  distribut- 


ing plants  during  the  month  to  qualify 
as  a  pool  plant.  A  plant  that  has  made 
the  required  shipments  during  each  of 
the  months  of  September  through 
February  is  eligible  for  automatic 
pooling  status  during  the  following 
months  of  March  through  August. 

Kraft,  Inc.,  prot)Osed  that  deliveries 
of  milk  directly  from  producers"  farms 
to  pool  distributing  plants  by  a  supply 
plant  operator  be  allowed  to  count  as 
qualifying  shipments  from  the  supply 
plant.  Kraft's  spokenian  testified  that' 
his  company  operates  a  pool  distribut- 
ing plant  located  at  St.  Louis  and  non- 
pool  manufacturing  plants  located  at 
Springfield,  Missouri,  and  Bentonville 
and  Berryville,  Arkansas.  In  addition, 
he  said  that  Kraft  had  under  construc- 
tion a  supply  plant  at  Springfield 
which  it  planned  to  qualify  as  a  pool 
plant  under  the  St.  Louis-Oizarks  order 
In  September  1978. 

Kraft's  witness  stated  that  the  com- 
pany planned  to  qualify  Its  Springfield 
supply  plant  on  the  basis  of  deliveries 
to  a  pool  distributing  plant  at  Fayette- 
ville.  Arkansas.  He  testified  that  70 
percent  of  the  milk  that  Kraft  intends 
to  pool  through  its  Springfield  supply 
plant  Is  located  In  the  Springfield 
area,  25  percent  is  in  the  Bentonville 
area,  and  5  percent  is  in  the  Berryville 
area.  The  witness  stated  that  Kraft  in- 
tended to  supply  the  Payetteville  dis- 
tributing plant  primarily  with  milk 
from  farms  located  in  the  Bentonville 
and  Berryville  area.  Any  additional 
quantities  of  milk  needed  by  the  Fay- 
etteville  plant  would  be  obtained  from 
milk  supplies  associated  with  Krafts 
Springfield  plant.  The  witness  indicat- 
ed that  when  milk  in  the  Bentonville 
and  Berryville  area  was  not  needed  at 
the  Fayettevllle  pool  distributing' 
plant,  it  would  be  delivered  directly 
from  the  farm  to  Kraft's  nonpool 
plants  at  Bentonville  and  Berryville. 
Likewise,  whenever  milk  from  the 
Springfield  area  was  not  needed  at  the 
Fayettevllle  plant,  the  milk  would  be 
diverted  tq,  Kraft's  nonpool  plant  at 
Springfield. 

Kraft's  spokeman  indicated  that 
under  the  present  order  provisions  it 
would  be  extremely  inefficient  for 
Kraft  to  supply  the  Fayettevllle  plant 
with  milk  from  the  Bentonville-Berry- 
ville  area  and  still  qualify  the  Spring- 
field plant  as  a  pool  supply  plant. 
Kraft  would  have  to  ship  the  milk  to 
its  Springfield  supply  plant,  unload  it 
there,  and  then  reload  it  onto  a  tank 
truck  and  ship  It  to  Fayettevllle.  The 
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spokesman  said  that  if  mlllc  in  the 
Bentonville  area  had  to  mpMe  through 
the  Springfield  supply  plant  for  deliv- 
ery to  Fayettevjlle.  the  milk  would 
have  to  be  shipped  220  miles.  However. 
If  the  milk  were  permitted  to  be 
shipped  directly  from  Bentonville  to 
Fayetteville,  it  would  only  have  to  be 
shipped  26  miles,  a  savings  of  194 
miles.  Similarly,  the  spokesman  said, 
the  Berryville  milk  supply  would  have 
to  be  shipped  195  miles  if  it  were  deliv- 
ered via  the  Springfield  plant  com- 
pared to  60  miles  if  it  were  permitted 
to  go  directly  from  producers'  farms  to 
Fayetteville. 

The  witness  also  stated  that,  in  addi- 
tion to  the  savings  in  transportation 
involved,  the  quality  of  the  milk  would 
be  better  if  the  milk  could  be  shipped 
directly  from  farms  in  the  Bentonville- 
Berryville  area  to  Fayetteville.  He  in- 
dicated that  the  quality  of  the  milk 
deteriorates  every  time  it  is  pumped, 
such  as  at  reloading  facilities. 

Mid-Am  opposed  Kraft's  proposal  to 
allow  shipments  directly  from  produc- 
ers' farms  to  pool  distributing  plants 
to  count  as  qualifying  shipments  for 
pooling  a  supply  plant.  A  Mid-Am 
spokesman  held  that  the  present 
supply  -plant  shipping  requirements 
are  reasonable  and  that  the  adoption 
of  Kraft's  proposal  would  make  it  pos- 
sible for  pool  handlers  to  attach  exces- 
sive milk  supplies  to  the  St.  Louis- 
Ozarks  market.  This,  he  said,  would 
reduce  the  uniform  price  in  an  already 
deficit  market,  thus  making  it  more 
difficult  to  attract  milk  from  surplus- 
producing  regions. 

The  witness  for  the  cooperative 
stated  that  there  is  a  provision  in  the 
order  now  that  allows  a  plant  operated 
by  a  cooperative  association  to  qualify 
on  the  basis  of  direct  shipments  from 
producers'  farms  "if  the  major  func- 
tion of  the  cooperative  is  to  supply 
milk  to  pool  distributing  plants."  It 
was  his  position  that  under  Kraft's 
proposal  a  proprietary  plant  operator 
should  be  required  to  furnish  a  supply 
of  milk  for  the  fluid  needs  of  the 
market  to  the  same  extent  as  a  cooper- 
ative. He  held,  therefore,  that  If 
Kraft's  proposal  is  adopted,  the  ship- 
ping requirements  for  a  supply  plant 
should  be  increased  to  70  percent  of 
the  plant's  producer  receipts,  which 
approximates  the  average  proportion 
of  the  milk  of  its  members  on  the 
market  that  Mid-Am  delivers  to  pool 
distributing  plants. 

A  spokesman  representing  the 
Kroger  Company  testified  that  his 
company  is  opposed  to  letting  milk  be 
associated  with  the  fluid  market  with- 
out some  requirement  that  the  milk  be 
available  when  needed  for  fluid  use. 
He  contended  that  there  is  a  growing 
need  for  Increasing  the  present  per- 
formance requirements  of  pool  plants. 
He  held  that  with   the  marketwide 
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Class  I  utilization  nmning  65  percent 
in  May  and  with  declining  production 
In  the  grain  belt,  it  is  getting  more  and 
more  costly  for  handlers  to  attract  a 
supply  of  milk  for  fluid  use.  These 
extra  costs,  he  stated,  must  be  passed 
on  to  consumers.  He  claimed  that  if 
consumers  then  reduce  their  consump- 
tion of  milk  because  of  the  extra  costs, 
th  dairy  farmer  will  ultimately  receive 
a  lower  price  for  his  milk. 

Kraft's  proposal  was  presented  as  a 
means  of  facilitating  the  efficient  han- 
dling of  milk  of  producers  who  are  as- 
sociated with  a  pool  supply  plant. 
Kraft's  representative  contended  that' 
if  producers  are  located  closer  to  a  dis- 
tributing plant  that  is  buying  milk 
from  a  supply  plant  than  they  are  to 
the  supply  plant,  the  milk  should  be 
permitted  to  move  directly  from  their 
farms  to  the  distributing  plant  rather 
than  to  the  supply  plant  for  reloading 
and  transshipment.  However,  the  effi- 
cient handling  of  milk  that  Kraft 
wanted  to  achieve  was  not  related  to 
milk  that  normally  might  be  associat- 
ed with  its  proposed  pool  supply  plant 
at  Springfield.  Instead,  Krafts  pro- 
posed modification  of  the  pool  supply 
plant  definition  was  designed  to  ac- 
commodate primarily  the  pooling  of 
milk  at  farms  located  near  Kraft's 
nonpool  plants  at  Berryville  and  Ben- 
tonville rather  than  milk  located  In 
the  proximity  of  the  Springfield  plant. 
Kraft's  witness  indicated  that  the 
company  had  no  Intention  of  physical- 
ly associating  milk  in  the  Bentonville 
area  with  Its  proposed  pool  supply 
plant  at  Springfield.  He  stated,  in  re- 
sponse to  a  question  concerning  the 
pricing  of  milk  associated  with  the 
Bentonville  plant,  that  the  company 
had  no  plans  to  deliver  milk  from  the 
Bentonville  area  to  its  plants  in 
Springfield.  He  indicated  that  when 
such  milk  was  not  needed  for  Class  I 
at  Fayetteville  the  milk  would  be  di- 
verted to  Bentonville. 

Because  the  proposed  Springfield 
supply  plant  has  not  been  In  existence, 
there  has  been  no  operational  experl- 
.ence  to  demonstrate  whether  or  not 
the  producers  in  the  Bentonville-Ber- 
ryviUe  area  would  in  fact  eve*  have 
their  milk  physically  associated  with 
the  plant.  However,  it  is  reasonable  to 
assume  from  this  record  that  none  of 
this  milk  which  might  move  directly 
from  farms  to  pool  distributing  plants 
would  ever  be  received  at  the  Spring- 
field supply  plant.  In  this  case,  there 
would  be  little  resemblance  between 
this  type  of  supply  plant  operation 
and  the  usual  operation  of  a  supply 
plant  where  milk  of  producers  associ- 
ated with  the  plant  Is  physically  re- 
ceived at  the  plant.  Actually,  the  pro- 
posed operation  could  t>e  likened 
somewhat  to  the  operation  .of  a  coop- 
erative that  qualifies  its  balancing 
plant  on  the  basis  of  milk  deliveries 


from  farms  to  distributing  plants,  as 
was  contended  by  Mid-Am.  This  raises 
the  question  of  whether  the  current 
performance  standards  for  pool  supply 
plants  (i.e.,  level  of  shipments  by  the 
plant  operator)  would  be  equally  ap- 
propriate under  the  different  oper- 
ational arrangements.  A  change  in  the 
level  of  performance  was  not  contem- 
plated under  Kraft's  proposal. 

It  is  conceivable  that  some  accom- 
modation for  diversions  from  a  supply 
plant  to  distributing  plants  could  be 
warranted  In  those  cases  where  the 
producers  involved  might  otherwise 
normally  have  their  mUk  received  at 
the  supply  plant.  This  type  of^^tua- 
tlon  was  not  portrayed^  on  the  Record. 
It,  is  recognized  that  the  record  evi- 
dence upon  which  this  decision  is 
based  may  not  be  representative  of 
Kraft's  actual  marketing  experience  In 
operating  Its  pool  supply  plant.  As  pre- 
viously noted.  Kraft's  supply  plant 
was  under  construction  at  the  time  of 
the  hearing.  Consequently.  Kraft's 
testimony  was  limited  to  the  projected 
operation  of  the  plant  on  September  1. 
1978,  and  thereafter.  No  basis  exists, 
therefore,  for  determining  whether 
the  marketing  conditions  that  Kraft 
anticipated  would  exist  on  and  after 
that  date  are  representative  of  the 
actual  marketing  conditions.  Actual 
operating  experience  might  well  sug- 
gest a  different  approach  to  dealing 
with  the  marketing  situation. 

Kraft,  Inc..  expected  to  the  Depart- 
ment's tenUtive  denial  of  its  proposal 
to  allow  a  supply  plant  to  count  as 
qualifying  shipments  for  pooling  pur- 
poses milk  that  is  diverted  from  such 
supply  plant  to  pool  distributing 
plants.  While  exceptor  agreed  with 
the  Department's  tentative  conclusion 
that  a  supply  plant  ehould  not  t>e  per- 
mitted to  qualify  as  a  pool  plant  solely 
on  the  basis  of  diversions  from  the 
supply  plant  to  a  pool  distributing 
plant.  Kraft  excepted  to  the  continued 
use  of  the  present  standards.  As  an  al- 
ternative. Kraft  proposed  in  its  excep- 
tions to  the  recommended  decision 
that  a  handler  be  permitted  to  meet 
up  to  one-half  of  the  total  required 
shipments  for  pool  supply  plant  quali- 
fication through  diversions  from  the 
supply  plant  to  pool  distributing 
plants. 

Kraft's  support  for  the  company's 
modified  proposal  at  this  stage  of  the 
proceeding  is  due  to  a  change  in  the 
company's  earlier  marketing  plans. 
When  the  hearing  was  held,  Kraft's 
supply  plant  at  Springfield.  Missouri, 
was  under  construction.  At  that  time. 
Kraft  intended  to  divert  milk  from  the 
Springfield  supply  plant  to  a  pool  dis- 
tributing plant  located  at  Fayetteville. 
Arkansas.  Kraft  now  Indicates  that  it 
was  unable  to  put  that  plan  Into  oper- 
ation. Instead,  on  September  1.  1978. 
Kraft  started  delivering  milk  from  its 


supply  plant  to  two  pool  distributing 
plants  located  in  the  St.  Louis  area. 
Since  September,  the  pool  supply 
plant  has  been  regulated  under  the  St. 
Louis-Ozards  order. 

l^  view  of  the  changed  marketing 
cohditiofLs.  Kraft  now  supports  a 
modified  version  of  Its  earlier  pr«pos- 
al.  The  company  indicates  that  the 
proposed  revision  would  accommodate 
the  pooling  of  a  group  of  producers 
who  are  located  between  the  Spring- 
field, Missouri  pool  supply  plant  and 
distributing  plants  which  receive  the 
milk  of  such  producers.  Proponent 
also  indicates  that  the  revised  amend- 
ment is  identical  to  the  order  amend- 
ment that  the  Department  has  recom- 
mended for  adoption  in  the  Tennessee 
Valley  milk  order  (44  FR  4696). 

The  marketing  conditions  upon 
which  proponent's  request  is  based  oc- 
curred after  the  close  of  the  hearing 
and,  therefore,  are  not  a  part  of  the 
record  evidence  upon  which  this  deci- 
sion must  be  based.  Furthermore, 
adoption  of  the  requested  change  at 
this  stage  of  the  proceeding  would  not 
permit  interested  parties  an  opportu- 
nity to  comment  on  the  proposed 
change.  For  these  reasons,  proponent's 
request  must  be  and  is  hereby  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of  cer- 
tain interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were  consid- 
ered in  making  the  findings  and  con- 
clusions set  forth  above.  To  the  extend 
that  the  suggested  findings  and  con- 
clusions filed  by  interested  parties  are 
inconsistent  with  the  findings  and  con- 
clusions set  forth  herein,  the  requests 
to  make  such  findings  or  reach  suqh 
conclusions  are  denied  for  the  reasons 
previously  stated  in  this  decision. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con- 
clusions, and  the  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con- 
sidered in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  find- 
ings and  conclusions,  and  the  regula- 
tory provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overruled 
for  the  reasons  previously  stated  in 
tills  decision. 

Termination  Order 

In  view  of  the  foregoing,  it  is  hereby 
determined  that  the  proceeding  with 
respect  to  the  proposed  amendment  to 
the  tentative  marketing  agreement 
and  to  the  order  should  be  and  is 
hereby  terminated. 
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(This  decision  constitutes  the  De- 
partment's final  Impact  Analysis 
Statement  for  this  proceeding.) 

Signed  at  Washington.  D.C..  on 
March  6,  1979. 

P.  R.  "Bobby"  Smith, 
Assistant  Secretary  for  Market- 
ing and  Transportation  Serv- 
ices. 
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LOANS   TO   EXECUTIVE   OFFICERS,   DIRECTORS 
AND  PRINCIPAL  SHAREHOLDERS 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

(12  CFR  Pom  304,  349] 

(Docket  No.  R-0210] 

FORMS,  INSTRUCTIONS,  AND  REPORTS  LOANS 
BY  CORRESPONDENT  BANKS 

AGENCIES:  Board  of  Governors  of 
the  Federal  Reser\e  System,  Comp- 
troller of  the  Currency,  and  Federal 
Deposit  Insurance  Corporation. 

ACmON;  Proposed  regulations. 

SUMMARY:  The  agencies  listed  above 
are  considering  methods  and  proce- 
dures to  implement  Title  VIII  (Corre- 
.spondent  Accounts)  and  Title  IX  (Dis- 
closure of  Material  Pacts)  of  the  Fi- 
nancial Institutions  Regulatory  and 
Interest  Rate  Control  Act  of  1978. 
Pub.  L.  55-630  (  "FIRA").  Titles  VIII 
and  IX  of  FIRA  take  effect  on  March 
10.  1979. 

Title  VIII  prohibits  banks  that 
maintain  a  correspondent  account  re- 
lationship with  each  other  from  ex- 
tending credit  on  preferential  terms  to 
each  other's  executive  officers,  direc- 
tors or  principal  shareholders.  It  also 
prohibits  the  opening  of  a  correspon- 
dent account  relationship  between 
banks  where  there  is  a  preferential  ex- 
tension of  credit  from  one  bank  to  an 
executive  officer,  director  or  principal 
shareholder  of  the  other  bank.  In  ad- 
dition. Titles  VIII  and  IX  re<rtiire  in- 
sured banks  and  the  executive  officers 
and  principal  stockholders  of  record  of 
insured  banks  to  file  certain  reports. 

DATE:  Comments  must  be  received  by 
April  20.  1979. 

ADDRESS:  Interested  persons  arcsin- 
vlted  to  submit  comments  regarding 
the  proposed  regulations.  National 
banks  should  address  their  commehts 
to  the  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash- 
ington, D.C.  20551,  with  a  copy  to 
John  E.  Shockey.  Chief  Counsel. 
Office  of  the  Comptroller  of  the  Cur- 
rency, 490  L'Enfant  Plaza  East,  S.W., 
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Washington.  D.C.  20219.  State  banks 
that  are  members  of  the  Federal  Re- 
serve System  should  send  their  com- 
ments to  the  Secretary.  Board  of  Gov- 
ernors of  the  Federal  Resprve  System. 
Washington,  D.C.  20551.  Insured 
banks  that  are  not  members  of  the 
Federal  Resene  System  should  ad- 
dress their  comments  to  the  Office  3f 
the  Executive  Secretary,  Federal  De- 
posit Insurance  Corporation,  550  17th 
Street,  N.W..  Washington,  D.C.  20429. 
.^^other  interested  persons  should  adl- 
-  dress  their  comments  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  with  a  copy  to  any  other  ap- 
propriate agency.  All  material  submit- 
ted should  refer  to  F.R.B.  Docket  No. 
R-0210.  All  comments  received  will  be 
made  available  for  public  inspection. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Board  of  Governors  of  the  Federal 
Reserve  System:  Bronwen  Mason, 
Senior  Attorney,  Legal  Division 
(202/452-3564).  or  Michael  Bleier, 
Senior  Attorney.  Legal  Division 
(202/452-3721);  Federal  Deposit  In- 
surance Corporation:  Alan  J. 
Kaplan,  Senior  Attorney,  Legal  Divi- 
sion (202/389-4433):  Comptroller  of 
the  Currency:  William  H.  Rivoir,  At- 
torney, Enforcement  and  Compli- 
ance Division  (202/447-1989). 

SUPPLEMENTARY  INFORMATION: 
a.  Title  VIII-Effective  March  10. 
1979.  ,  Title  VIII  of  FIRA.  which 
amends  section  106  of  the  Bank  Hold- 
ing Company  Act  Amendments  of 
1970.  prohibits  banks  that  maintain  a 
correspondent  account  relationship 
with  each  other  from  extending  credit 
to  each  other's  executive  officers,  di- 
rectors or  principal  shareholders 
unless  the  extension  of  credit  is  (1) 
made  :on  substantially  the  same  terms 
as  those  prevailing  at  the  time  for 
comparable  transactions  with  other 
persons  and  (2)  does  not  involve  more 
than  the  normal  risk  of  repayment  or 
present  other  unfavorable  features. 
The  agencies  propose  to  interpret  the 
term  "other  persons"  to  mean  other 
persons  not  associated  with,  or  em- 
ployed by,  the  bank. 

Title  VIII  alsb  prohibits  the  opening 
of  a  correspondent  account  relation- 
ship between  banks  where  there  is  a 
preferential  extension  of  credit  from 
on?  of  the  banks  to  an  executive  offi- 
cer, director,  or  principal  shareholder 
of  the  other  bank. 

Persons  covered  by  these  prohibi- 
tions include  any  individual  or  compa- 
ny that  directly  or  indirectly  owns  or 
controls  more  than  ten  percent  of  any 
class  ,of  voting  shares  of  a  bank.  In  the 
proposed  rule,  a  principal  shareholder 
includes  a  person  who  controls  a  prin- 
cipal shareholder,  such  as  a  person 
that  controls  a  bank  holding  company. 
In  addition,  shares  owned  by  an  indi- 
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vldual's  Immediate  family,  as  defined 
in  the  Federal  Reserve  Boards  Regu- 
lation O.  are  deemed  to  be  owned  by 
the  individual. 

The  proposed  rule  defines  a  corre- 
spondent account  as  an  account  that  is 
maintained  by  a  banit  with  another 
bank  for  the  deposit  or  placement  of 
funds.  The  agencies  are  consiaering 
exclusions  from  the  definition  of  cor- 
respondent account  such  as  time  de- 
posit accounts  at  prevailing  interest 
rates  and  accounts  maintained  solely 
for  the  purpose  of  effecting  federal 
funds  transactions  or  loan  participa- 
tions. The  agencies  request  comment 
on  this  definition  as  well  as  sugges- 
tions for  other  possible  inclusions  or 
exclusions.  Such  suggestions  should  be 
justified  in  light  of  the  purposes  of 
the  Act. 

In  addition  to  its  prohibitions.  Title 
VIII  imposes  reporting  requirements 
upon  executive  officers  and  principal 
stockholders  of  record.  The  proposed 
regulations  define  principal  stock- 
holder of  record  as  a  person  that,  di- 
rectly or  indirectly,  owns,  controls,  or 
has  the  power  to  vote  more  than  ten 
percent  of  any  class  of  voting  securi- 
ties of  an  insured  bank. 

For  the  purposes  of  these  require- 
ments, the  term  insured  bank  includes 
a  branch  of  a  foreign  bank,  the  depos- 
its of  which  are  insured  by  the  FDIC. 
If  a  foreign  bank  maintains  a  non-in- 
sured branch  or  an  agency  or  a  com- 
mercial lending  company  in  the 
United  States,  the  branch,  agency  or 
company  would  qualify  as  a  bank  for 
purposes  of  the  prohibitions  of  Title 
VIII.  but  would  not  be  subject  to  Title 
VIII's  reporting  requirements. 

Executive     officers     and     principal 
stockholders    of    record    of    insured 
banks    are    required    to    provide    the 
board  of  directors  of  tlffeir  bank  with  a 
report    regarding    any    extension    of 
credit  made  to  them  and  to  each  of 
their  related  Interests  by  each  of  their 
bank's  depository  banks  during  a  cal- 
endar year.  A  depository  bank  is  de- 
fined as  a  bank  that  maintains  a  corre- 
spondent account  for  another  bank.  A 
related    interest    is    a   company    con- 
trolled by.  or  a  political  or  campaign 
committee    that   benefits   or    is   con- 
trolled by,  &n  executive  officer  or  prin- 
cipal stockholder  of  record.  These  re- 
porting requirements  do  not  apply  to 
directors,  unless  they  are  executive  of- 
ficers   or    principal    stockholders    of 
record.  For  the  purposes  of  the  report- 
ing requirements,  a  depository  bank 
does  not  include  a  bank  that  main- 
tains a  correspondent  account(s)  that 
does  not  exceed  $100,000  in  the  aggre- 
gate at  any  time  during  the  reporting 
year.  The  agencies  are  considering  a 
lower  triggering  amount  for  smaller 
banks.  In  particular,  the  agencies  are 
considering  a  cut-off  based  upon  a  per- 
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centage  of  the  depositing  bank's  total 
deposits. 

Executive ,  officers  and  principal 
stockholders  must  include  in  the 
report  filed  with  the  bank's  board  of 
directors  (1)  the  "maximum  amount  of 
indebtedness"  of  the  executive  officer 
or  principal  stockholder  and  of  each  of 
that  person's  related  interests  to  each 
depository  bank:  (2)  the  amount  of  in- 
debtedness outstanding  ten  days 
before  the  report  is  filed  of  the  execu- 
tive officer  or  principal  stockholder 
and  of  each  of  that  person's  related  in- 
terests to  each  depository  bank:  (3) 
the  range  of  interest  rates  on  the  in- 
debtedness: and  (4)  the  terms  and  con- 
ditions of  the  indebtedness.  Separate 
amounts  are  to  be  reported  for  the  ex- 
ecutive officer'  or  principal  stockholder 
and  for  each  of  that  person's  related 
interests. 

The  agencies  propose  to  define  the 
term  "maximum  amount  of  indebted- 
ness" as  the  highest  amount  that  was 
owed  during  the  year.  As  an  alterna- 
tive, the  agencies  are  considering  de- 
fining "maximum  amount  of  indebted- 
ness" as  the  ^um  of  all  extensions  of 
credit.  While  the  alternative  method 
of  calculation  appears  less  burden- 
some, it  yields  a  higher  figure  that 
may  not  accurately  reflect  the  extent 
of  correspondent  borrowing  by  a 
bank's  executive  officers  and  principal 
stockholders.  Comment  Is  specifically 
requested  on  the  cost  and  burden  to 
insured  banks  that  would  be  imposed 
by  adopting  either  alternative.  Com- 
ment is  also  requested  on  whether  the 
"highest  amount"  should  mean  (1)  the 
high,est  average  daily,  weekly,  or 
monthly  balance  during  the  calendar 
year.  (2)  tii,e  highest  endof-the-month 
balance  during  the  calendar  year,  or 
(3)  the  highest  amount  calculated  on 
some  other  basis. 

Title  VIII  requires  each  Insured 
bank  to  compile  the  reports  submitted 
to  It  by  its  executive  officers  and  prin- 
cipal stockholders  of  record  and  to 
furnish  such  compilation  annually  to 
the  appropriate  bank  supervisory 
agency.  The  format  for  the  compila- 
tion will  be  published  at  a  later  date. 
The  reports  submitted  by  such  persons 
to  the  board  of  directors  of  the  in- 
sured bank  must  be  maintained  at  the 
bank  for  five  years  and  should  not  be 
forwarded  to  the  appropriate  Federal 
banking  agency  unless  requested.  The 
appropriate  agency  may  require  the 
reports  to  be  retained  by  the  bank  for 
an  additional  period  of  time. 

Finally.  Title  VIII  requires  each  in- 
sured bank  to  file  an  annual  report 
with  the  appropriate  Federal  banking 
agency.  In  the  report,  the  bank  must 
list  by  name  each  executive  officer 
and  principal  stockholder  of  record 
that  files  a  report  with  the  bank's 
board  of  directors  concerning  indebt- 
edness from  depository  t)anks.  The  in- 


sured bank  also  reports  the  "aggregate  ' 
amount  of  all  extensions  of  credit" 
made  to  such  persons  by  depository  '' 
banks.  This  single  figure  is  calculated 
by  totaling  the  "maximum  amounts  of 
Indebtedness"  reported  by  the  execu- 
tive officers  and  principal  stockholders 
of  record."  This  report  will  be  part  of 
the  report  filed  by  the  insured  bank 
under  Title  IX  and  will  be  made  avail- 
able to  the  public  upon  request. 

b.  Title  /X— Title  IX.  which  amends 
section  7  of  the  Federal  Deposit  Insur- 
ance Act.  requires  each  insured  bank 
to  file  a  report  annually  with  its  ap- 
propriate Federal  banking  agency.  In 
that  report,  the  Insured  bank  lists 
each  of  its  executive  officers  and  prin- 
cipal stockholders  of  record  and  the 
aggregate  amount  of  extensions  of 
credit  by  the  bank  to  such  persons  and 
their  related  Interests.  The  agencies 
propose  to  define  "aggregate  amount" 
as  the  total  of  the  highest  amounts  of 
Indebtedness  owed  to  the  Insured  bank 
by  each  of  the  bank's  executive  offi- 
cers and  principal  stockholders  of 
record  and  each  of  that  person's  relat- 
ed interests.  As  an  alternative,  the 
agencies  are  considering  defining  "ag- 
gregate amount"  as  the  sum  of  all  ex- 
tensions of  credit  made  during  the  re- 
porting year.  These  reports  will  be 
made  available  to  the  public  at  the 
bank  and  at  the  appropriate  Federal 
banking  agency  upon  request. 

The  proposed  regulations  Incorpo- 
rate the  definitions  In  the  Federal  Re- 
serve Board's  Regulation  O  for  the 
terms  "executive  officer."  "extension 
of  credit."  "Immediate  family."  and 
•control  of  a  bank  or  company."  It 
should  be  noted  that  under  Regula- 
tion O.  a  person  Is  not  considered  to 
control  a  company  or  a  bank  solely  be- 
cause of  that  persons  position  as  a  di- 
rector or  executive  officer  of  the  bank 
or  company. 

The  prohibitions  against  preferen- 
tial lending  In  Title  VIII  are  prospec- 
tive only.  Preferential  loans  that  are 
outstanding  as  of  March  10,  1979,  are 
not  specifically  addressed  in  the  stat- 
ute or  the  proposed  regulations.  How- 
ever, banks  should  eliminate  the  pref- 
erential terms  on  such  loans  as  soon  as 
practicable.  If  such  preferential  terms 
are  not  eliminated,  they  may  be  sub- 
ject to  criticism  by  the  agencies.  This 
policy  applies  particularly  to  demand 
loans  that  are  within  the  power  of  the 
bank  to  call  and  renegotiate  at  any 
time. 

It  Is  emphasized  that,  although 
these  are  proposals  and  not  final  regu- 
lations, the  actual  statute  takes  effect 
on  March  10,  1979,  and  all  banks  are 
expected  to  comply  with  the  law  l)e- 
ginning  on.  that  date.  Until  final  action 
is  taken  on  the  proposals,  however, 
-banks  should  refer  to  the  definitions 
of  terms  contained  In  the  proposed 
regulations  (In  particular,  the  defini- 


tion of  "correspondent  account")  for 
guidance  In  complying  with  the  prohi- 
bitions of  Title  VIII. 

The  agencies  are  considering  wheth- 
er it  is  necessary  to  provide  forms  on 
which  the  statements  and  reports  re- 
quired under  Titles  VIII  and  IX  must 
be  filed.  Any  such  forms,  and  accom- 
panying instructions,  would  be  put>- 
llshed  at  a  later  date.  The  first  reports 
under  Titles  VIII  and  IX  are  due  to  be 
filed  by  executive  officers  and  princi- 
pal stockholders  of  record  of  Insured 
banks  by  January  10,  1980,  and  by  in- 
sured banks  by  January  31,  1980.  The 
j>erlod  covered  by  such  reports  will  be 
from  March  10.  1979  (the  effective 
date  of  FIRA)  through  December  31, 
1979.  However,  the  agencies  may  con- 
sider limiting  the  first  reporting 
period  to  July  1,  1979  to  December  31, 
1979,  In  order  to  provide  for  the  order- 
ly implementation  of  the  Act's  report- 
ing requirements.  Also,  comment  is  re- 
quested on  whether  the  January  31 
filing  date  for  insured  banks  should  be 
extended  to  a  later  date. 

Accordingly,  the  Board  of  Gov»mors 
of  the  Federal  Reserve  System  hereby 
proposes  to  amend  the  title  to  the 
Board's  Regulation  O  (12  CFR  Part 
215)  to  read  "Part  215— Loans  to  Ex- 
ecutive Officers,  Directors,  and  Princi- 
pal Shareholders,"  to  add  a  new  para- 
graph (b)  to  section  215.9  of  Regula- 
tion O,  to  Include  sections  215.1 
through  215.10  of  Regulation  O  in 
Subpart  A  titled  "Loans  by  Member 
Banks,"  and  to  add  a  new  Subpart  B 
to  Regulation  O,  to  read  as  set  forth 
below,  and  the  Board  of  Directors  of 
the  Federal  Deposit  Insurance  Corpo- 
ration hereby  proposes  to  amend  12 
CFR  by  adding  thereto  a  new  Part  349 
and  a  new  section  304.4  to  read  as  set 
forth  below. 

Federal  Reserve  System 

1.  The  Title  to  Part  215  Is  revised, 
and  paragraph  (b)  is  added  to  §215.9 
as  follows: 

PART  21 S— LOANS  TO  EXECUTIVE  OFFICERS, 
DIRECTORS,  AND  MtlNaPAL  SHAREHOLD- 
ERS 

Subpart  A — Loan*  by  Mambcf  Banks 


§  21.5.9     Reports  by  nember  banks. 


(b)  On  or  before  January  31  of  each 
year,  each  member  bank  shall  file  with 
the  appropriate  Federal  Reserve  Bank 
or  the  Comptroller  of  the  Currency,  as 
the  case  may  be,  a  report  that  shall  in- 
clude the  following  information  with 
respect  to  the  preceding  calendar  year: 

(DA  list  by  name  of  each  executive 
officer  of  the  member  bank  and  a  list 
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by  name  of  each  principal  stockholder 
of  record  of  the  member  bank;  and 

(2)  The  aggregate  amount  of  all  ex- 
tensions of  credit  made  by  the 
member  bank  to  its  executive  officers 
and  principal  stockholders  of  record 
and  their  related  interests.  For  the 
purposes  of  this  paragraph,  "aggre- 
gate amount  of  all  extensions  of 
credit''  means  the  sum  of  the  highest 
amounts  of  indebtedness  owed  to  the 
member  bank  during  the  year  by  each 
executive  officer  or  principal  stock- 
holder of  record  and  each  of  the  re- 
porting person's  related  Interests. 
Principal  stockholder  of  record  has 
the  meaning  given  in  section  215.21(h) 
of  Subpart  B  below. 


2.  Sections  215.1  through  215.10  are 
designated  as  new  Subpart  A,  which  Is 
titled: 

Subpart  A — Loans  by  Mambor  Banks 

3.  A  new  Subpart  B  }s  added  to  Part 
215  to  read  as  follows: 

Subpart  B — Loans  by  Corrospondont  Bonks 

Sec. 

215.20  Authority,  purpose,  and  scope. 

215.21  Definitions. 

215.22  Prohibited  transactions. 

215.23  Reports  by  executive  officers  and 
principal  stockholders  of  record. 

215.24  Reports  by  member  banks. 

215.25  Civil  penalties. 

Authority:  Title  VIII  of  the  Financial  In- 
stitutions Regulatory  and  Interest  Rate 
Control  Act  of  1978,  Pub.  L.  95-630:  Sees. 
ll(i)  and  22(hK7)  of  the  Federal  Reserve 
Act  (12  U.S.C.  248(i)  and  375b<7)  and  12 
U.S.C.  1817(k)(l)). 

Subpart  B^Loons  by  Corrospendont  Bonk 

§  21.5.20    Authority,  purpose,  and  scope. 

(a)  Authority.  This  Subpart  is  issued 
pursuant  to  Title  VIII  of  the  Financial 
Institutions  Regulatory  and  Interest 
Rate  Control  Act  of  1978  ("FIRA") 
(P.L.  95-630).  and  under  authority  of 
sections  11(1)  and  22(h)(7)  of  the  Fed- 
eral Reserve  Act  (12  U.S.C.  248(1)  and 
375b(7))  and  12  U.S.C.  1817(k)(l).  Title 
VIII  amends  section  106(b)  of  the 
Bank  Holding  Company  Act  Amend- 
ments of  1970  (12  UJS.C.  1972). 

(b)  Purpose  and  Scope.The  purpose 
of  this  Subpart  is  to  Implement  the 
provisions  of  Title  VIII  of  FIRA.  It 
prohibits  (1)  preferential  lending  by  a 
bank  to  executive  officers,  directors 
and  principal  shareholders  of  another 
bank  when  there  Is  a  correspondent 
account  relationship  between  the 
banks,  and  (2)  the  opening  of  a  corre- 
spondent account  relationship  be- 
tween banks  when  there  is  a  preferen- 
tial extension  of  credit  by  one  of  the 
banks  to  an  executive  officer,  director 
or  principal  shareholder  of  the  other 
bank.   This   Subpart   also   establishes 
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procedures  to  Implement  the  reporting 
and  public  disclosure  requirements  of 
Title  VIII  of  FIRA  with  respect  to 
member  banks  and  executive  offlcere/^ 
and  principal  stockholders  of  recor^^i 
member  banks. 

§  215.21     Dennitions. 

Foi;  the  purposes  of  this  Subpart, 
the  fallowing  definitions  apply: 

(a)  "Bank"  has  the  meaning  given  In 
12  U.S.C.  1841(c).  The  term  includes  a 
branch  of  a  foreign  bank,  or  a  com- 
mercial lending  company  that  Is  con- 
trolled by  ^foreign  bank,  or  by  a  com- 
pany that\»ntrols  a  foreign  bank, 
where  the  JSranch  or  agency  is  main- 
tained in  a  State  of  the  United  States 
or  in  the  District  of  Columbia  or  the 
commercial  lending  company  is  orga- 
nized under  State  law.'  (12  U.S.C. 
3106(d)). 

(b)  "Company"  means  any  person, 
estate,  trust,  partnership,  corporation, 
association,  or  similar  organization. 
The  term  does  not  include  any  corpo- 
ration the  majority  of  the  shares  of 
which  are  owned  by  the  United  States 
or  by  any  State.* 

(c)  "Control  of  a  company  or  bank." 
"executive  officer."  "extension"  of 
credit,"  and  "immediate  family"  shall 
have  the  meanings  provided  in  Sub- 
part A. 

(d)  "Correspondent  account"  Is  an 
account  that  is  maintained  by  a  bank 
with  another  bank  for  the  deposit  or 
placement  of  funds. 

(e)  "Depository  bank"  means  a  bank 
that  maintains  a  correspondent 
account(s)  for  a  member  Ifahk  in  an 
amount  aggregating  -mbre  than 
$100,000  at  any  time  during  the  re- 
porting year. 

(f)  "Person"  means  an  Individual  or 
a  company. 

(g)  "Principal  shareholder"  means 
any  person  that  directly  or  indirectly, 
or  acting  through  or  In  concert  with 
one  or  more  persons,  owns,  controls,  or 
has  the  power  to  vote  mord  than  10 
percent  of  any  class  of  voting  securi- 
ties of  a  bank  or  company.  The  term 
includes  a  person  that  controls  a  prin- 
cipal shareholder  (e.g.,  a  person  that 
controls  a  bank  holding  company). 
Shares  owned  or  controlled  by  a 
member  of  an  individual's  Immediate 
family  are  considered  to  be  owned  or 
controlled  by  the  individual. 

(h)  "Principal  stockholder  of  record!" 
means  a  perst)n  who  directly  or  indi- 


'  Under  this  definition,  a  foreign  bank's 
branch  in  a  State  would  be  a  bank  but. 
unless  the  branch's  deposits  were  insured  by 
the  FDIC,  the  branch  would  not  be  an  "in- 
sured bank"  and  would  not,  therefore,  be 
subject  to  the  reporting  requirements  of 
sections  215.23  and  215.24,  below. 

•The  definition  of  a  company  in  this  Sub- 
part differs  from  that  contained  in  Subpart 
A.  The  definition  in  Subpart  A  excludes  in- 
sured banks  and  includes  sole  proprietor- 
ships. 
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rectly  own6,  controls,  or  has  the  power 
to  vote  mbre  than  10  percent  of  any- 
class  of  voting  securities  of  an  Insured 
bank.  The  term  includes  a  person  that 
controls  a  principal  stockholder  of 
record. 

(i)  "Related  interest"  means  any 
company  controlled  by  a  person  and 
any  political  or  campaign  committee, 
tlie  funds  or  services  of  which  will 
benefit  a  person  or  that  is  controlled 
by  a  person.' 

§2I.'>.22     Prohibited  transaction!!. 

(a)(1)  No  bank  that  maintains  a  cor- 
respondent account  for  another  bank 
shall  make  an  extension  of  credit  to  an 
executive  officer,  director,  or  principal 
shareholder  of  such  other  bank  unless 
the  extension  of  credit  is  not  preferen- 
tial. 

(2)  No  bank  shall  open  a  correspon- 
dent account  at  another  bank  that  has 
outstanding  an  extension  of  credit  to 
an  executive  officer,  director,  or  prin- 
cipal shareholder  of  the  bank  desiring 
to  open  the  account  unless  the  exten- 
sion of  credit  Is  not  preferential. 

(3)  No  bank  that  maintains  a  corre- 
spondent account  at  another  bank 
shall  make  an  extension  of  credit  to  an 
executive  officer,  director  or  principal 
shareholder  of  such  other  bank  unless 
the  extension  of  credit  is  not  preferen- 
tial. 

(4)  No  bank  that  has  outstanding  an 
extension  of  credit  to  an  executive  of- 
ficer, director,  or  principal  sharehold- 
er of  another  bank  shall  open  a  corre- 
spondent account  at  the  other  bank 
unless  the  extension  of  credit  is  not 
preferential. 

(b)  For  the  purposes  of  this  section, 
an  extension  of  credit  is  not  preferen- 
tial if  (1)  it  is  made  on  substantially 
the  same  terms,  including  interest 
rates  and  collateral,  as  those  prevail- 
ing at  the  time  for  comparable  trans- 
actions with  other  persons  that  are 
not  covered  by  this  Subpart  and  who 
are  not  employed  by  the  bank,  and  (2) 
it  does  not  involve  more  than  the 
normal  risk  of  repayment  or  present 
other  unfavorable  features. 

§215.2.1     Repnrtii  by  executive  officers  and 
principal  .stockholders  of  record. 

(a)  If  during  any  calendar  year  an 
executive  officer  or  principal  stock- 
holder of  record  of  a  member  bank 
had  outstanding  an  extension  of  credit 
from  a  depository  bank(s)  of  the 
member  bank,  the  executive  officer  or 
stockholder  shall,  on  or  before  Janu- 
ary 10  of  the  following  year,  make  a 
written  report  to  the  board  of  direc- 
tors of  the  member  bank.* 


'The  definition  of  related  interest  in  tliis 
Subpart  differs  from  that  In  Subpart  A.  The 
dt-finition  in  Subpart  A  excludes  Insured 
banks. 

'Persons  reporting  under  this  section  are 
not  Required  to  include  information  on  ex- 
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(b)  The  report  required  by  this  sec- 
tion shall  include  the  following  infor- 
mation: 

(1)  The  "maximum  amount  of  in- 
debtedness" of  the  executive  officer  or 
principal  stockholder  of  record  and  of 
each  of  that  person's  related  interests 
to  each  depository  bank: 

(2)  The  amount  of  indebtedfiess  of 
the  executive  officer  or  principal 
stockholder  of  record  and  of  each  of 
that  persons  related  interests  out- 
standing as  of  December  31  of  the  cal- 
endar year  for  which  the  report  is 
made  to  each  depository  bank: 

(3)  The  range  of  interest  rates 
charged  on  the  indebtedness  reported 
in  paragraphs  (b)(l>  and  (b)(2)  of  this 
section:  and 

(4)  A  general  description  of  the 
terms  and  conditions  of  the  indebted- 
ness reported  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

(c)  For  the  purposes  of  this  Subpart, 
"maximum  amount  of  indebtedness" 
shall  mean  the  highest  amount  owed 
during  the  calendar  year  for  which 
the  report  is  made. 

(d)  The  report  required  by  this  sec- 
tion must  be  filed  by  a  person  who  was 
an  executive  officer  or  a  principal 
stockholder  of  record  of  a  member 
bank  at  any  time  during  the  reporting 
year  and  who  received  an  extension  of 
credit  during  that  year  from  a  deposi- 
tory bank  of  the  member  bank. 

§  2I.I.2I     Repurts  by  member  banks. 

(a)  On  or  before  January  31  of  each 
year,  each  memt>er  bank  shall  compile 
the  reports  filed  under  section 
215.23(a)  above,  and  shall  forward  a 
compilation  of  such  reports  to  the 
Comptroller  of  the  Currency,  in  the 
case  of  a  national  bank,  or  the  appro- 
priate Federal  Reser\e  Bank,  in  the 
case  of  a  State  member  bank.  The  re- 
ports required  by  section  215.23(a) 
above,  shall  be  retained  at  the  member 
bank  for  a  r>eriod  of  five  years.  The 
appropriate  Federal  banking  agency 
may  require  these  reports  to  be  re- 
tained by  the  bank  for  an  additional 
period  of  time. 

(b)  Each  member  bank  shall  Include 
In  the  report  required  under  section 
215.9(b)  of  Subpaft  A  the  following  in- 
formation: 

(1)  A  list  by  name  of  each  person 
who  files  a  report  under  section 
215.23(a)  above:  and 

(2)  the  aggregate  amount,  or  sum,  of 
all  the  maximum  amounts  of  indebted- 
ness reported  under  section 
215.23(b)(1)  above. 

§  21.).25    Civil  penalties. 

As  specified  in  subsection 
106(b)(2)(F)    of    the     Bank     Holding 


tensions  of  credit  that  are  fully  descril)ed  in 
a  report  by  a  person  they  control  or  a 
person  that  contfols  them,  provided  they 
identify  their  relationships  with  such  other 
person. 


Company  Act  Amendments  of  1970  (12 
U.S.C.  1972(b)(2)(F)),  any  bank,  or  any 
officer,  director,  employee,  agent,  or 
other  person  participating  in  the  con- 
duct of  the  affairs  of  the  bank,  that 
violates  any  provision  of  this  Subpart 
shall  forfeit  and  pay  a  civil  penalty  of 
not  more  than  $1,000  per  day  for  each 
day  during  which  the  violation  contin- 
ues. 

By  Order  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  March 
6.  1979.  I 

Federal  Deposit  Insurance 
Corporation 

Theodore  E.  Allisok, 
Secretary  of  the  Board. 

4.  Section  304.4  is  added  to  read  as 
follows: 

PART  304— FORMS,  INSTRUCTIONS,  AND 
REPORTS 

§30t.t  Report  of  loans  to  executive  ofTi- 
cen  and  principal  stockholders  of 
record. 

(a)  On  or  before  January  31  of  each 
year,  each  insured  nonmember  bank 
shall  file  with  the  Corporation  the 
report  required  by  section  7(k)(l)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  §1817(k)(l)).  The  report  shall 
include  the  following  information  with 
respect  to  the  preceding  calendar  year: 

(DA  list  by  name  of  each  executive 
officer  of  the  insured  nonmember 
bank  and  a  list  by  name  of  each  princi- 
pal stockholder  of  record  of  the  in- 
sured nonmember  bank; 

(2)  The  aggregate  amount  of  all  ex- 
tensions of  credit  made  by  the  insured 
nonmember  bank  to  its  executive  offi- 
cers and  principal  stockholders  of 
record  and  their  related  interests;  and 

(3)  The  information  required  to  be 
included  under  section  349.5(b)  of  the 
Corporation's  rules  and  regulations 
(12CFR  §  349.5(b)). 

(b)  For  the  purix)ses  of  this  subsec- 
tion, "aggregate  amount  of  all  exten- 
sions of  credit"  shall  mean  the  sum  of 
the  highest  amounts  of  indebtedness 
owed  to  the  insured  nonmember  bank 
di>ring  the  year  by  each  executive  offi- 
cer or  principal  stockholder  of  record 
and^each  of  the  reporting  person's  re- 
lated interests,  and  the  terms  "execu- 
tive officer."  "extension  of  credit." 
"principal  stockholder  of  record."  and 
"related  interest"  shall  have  the 
meanings  provided  in  Federal  Reserve 
Board  Regulation  O  (12  CFR  Part 
215).  exct'pt  that  the  term  "meml>er 
bank"  in  Regulation  O  shall  be 
deemed  to  refer  to  an  insured  non- 
member  bank  for  the  purposes  of  this 
subsection. 

5.  A  new  Part  349  ia  added  to  read  as 
follows: 
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PART  349— iOANS  lY  CORRESPONDENT 
ftANKS 

See. 

349.1  Authority,  purpose  and  scope. 

349.2  Definitions. 

349.3  Prohibited  transactions. 

349.4  Reports   by   executive   officers    and 
principal  stockholders  of  record. 

349.5  Reports     by     insured     nonmember 
banks. 

349.6  Civil  penalties. 

AtTTHORiTY:  Title  VIII  of  the  Financial  In- 
stitutions Regulatory  and  Interest  Rate 
Control  Act  of  1978,  Pub.  L.  95-630  Sees.  7 
and  9  of  the  Federal  Deposit  Insurance  Act 
(12UJS.C.  1817.1819). 

S  349.1     Authority,  purpose  and  scope. 

(a)  Authority.  This  Part  349  is  issued 
pursuant  to  Title  VIII  of  the  Financial 
Institutions  Regulatory  and  Interest 
Rate  Control  Act  of  1978  ("FIRA") 
(P.L.  95-630)  and  under  authority  of 
sections  7  and  9  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  §§  1817.  1819). 
Title  VIII  amends  section  106(b)  of 
the  Bank  Holding  Company  Act 
Amendments  of  1970  (12  U.S.C. 
S  1972). 

(b)  Purpose  and  scope.  The  purpose 
of  this  Part  349  is  to  implement  the 
provisions  of  Title  VIII  of  FIRA.  It 
prohibits  (1)  preferential  lending  by  a 
bank  to  executive  officers,  directors 
and  principal  shareholders  of  another 
bank  when  there  is  a  correspondent 
account  relationship  between  the 
banks,  and  (2)  the  opening  of  a  corre- 
spondent account  relationship  be- 
tween banks  when  there  is  a  preferen- 
tial extension  pf  credit  by  one  of  the 
banks  to  an  executive  officer,  director 
or  principal  shareholder  of  the  other 
bank.  This  Part  349  also  establishes 
procedures  to  implement  the  reporting 
and  public  disclosure  requirements  of 
Title  VIII  of  FIRA  with  respect  to  in- 
sured nonmember  banks  and  executive 
officers  and  principal  stockholders  of 
record  of  insured  nonmember  banks. 

S  349.2    Definitions. 

For  the  purposes  of  this  Part  349, 
the  following  definitions  apply: 

(a)  "Bank"  has  the  meaning  given  in 
12  U.S.C.  S  1841(c).  The  term  includes 
a  branch  of  a  foreign  t>ank.  or  a  com- 
mercial lending  company  that  is  con- 
trolled by  a  foreign  bank,  or  by  a  com- 
pany that  controls  a  foreign  bank, 
where  the  branch  or  agency  is  main- 
tained in  a  State  of  the  United  States 
or  in  the  District  of  Columbia  or  the 
commercial  lending  company  is  orga- 
nized under  State  law.'  (12  U.S.C. 
S  3106(d)). 

(b)  "Company"  means  any  person, 
estate,  trust,  partnership."  corporation. 


'Under  this  definition,  a  foreign  bank's 
branch  in  a  State  would  be  a  bank  but. 
imless  the  branch's  deposits  were  insured  by 
the  FDIC.  the  branch  would  not  be  an  "in- 
sured bank"  and  would  not.  therefore.  t>e 
subject  to  the  reporting  requirements  of 
sections  349.4  and  349.5. 
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association,  or  similar  organization. 
The  term  does  not  include  any  corpo- 
ration the  majority  of  the  shares  of 
which  are  owned  by  the  United  States 
or  by  any  State.  • 

(c)  "Control  of  a  company  or  a 
bank,"  "executive  officer,"  "extension 
of  credit,"  and  "immediate  family" 
shall  have  the  meanings  provided  in 
Subpart  A  of  Federal  Reserve  Board 
Regulation  O  (12  C.P.R.  Part  215), 
except  that  the  term  "member  t>ank" 
in  Regulation  O  shall  be  deemed  to 
refer  to  an  insured  nonmember  bank 
for  the  purposes  of  this  Part  349. 

(d)  "Correspondent  account"  is  an 
accoimt  that  is  maintained  by  a  bank 
with  another  bank  for  the  deposit  or 
placement  of  funds. 

(e)  "Depository  bank"  means  a  bank 
that  maintains  a  correspondent 
accounUs)  for  an  insured  nonmember 
bank  in  an  amount  aggregating  more 
than  $100,000  at  any  time  during  the 
reporting  year. 

(f)  "Person"  means  an  individual  or 
a  company. 

^(g)  "Principal  shareholder"  means 
any  person  that  directly  or  indirectly, 
or  acting  through  or  in  concert  with 
one  or  more  persons,  owns,  controls,  or 
has  the  power  to  vote  more  than  10 
percent  of  any  class  of  voting  securi- 
ties of  a  bank  or  a  company.  The  term 
includes  a  person  that  controls  a  prin- 
cipal shareholder  (e.g.,  a  person  that 
controls  a  bank  holding  company). 
Shares  owned  or  controlled  by  a 
member  of  an  individual's  immediate 
family  are  considered  to  be  owned  or 
controlled  by  the  individual. 

(h)  "Principal  stockholder  of  record" 
means  a  person  that  directly  or  indi- 
rectly owns,  controls,  or  has  the  power 
to  vote  more  than  10  percent  of  any 
class  of  voting  securities  of  an  insured 
bank.  The  term  includes  a  person  that 
controls  a  principal  stockholder  of 
record. 

(i)  "Related  interest"  means  any 
company  controlled  by  a  person  and 
any  political  or  campaign  committee, 
the  funds  or  services  of  which  will 
benefit  a  person  or  that  is  controlled 
by  a  person.' 

§  319.3    Prohibited  transactions. 

(a)(1)  No  bank  that  maintains  a  cor- 
respondent account  for  another  bank 
shall  make  an  extension  of  credit  to  an 
executive  officer,  director,  or  principal 
shareholder  of  such  other  bank  unless 
the  extension  of  credit  is  not  preferen- 
tial. 


'The  definition  of  a  company  In  this  Part 
349  differs  from  that  contained  in  Subpart 
A  of  Federal  Reserve  Board  Regulation  O 
(12  C.F.R.  Part  215).  The  defirUtlon  in  Sub- 
part A  of  Regulation  O  excludes  insured 
buiks  and  includes  sole  proprietorships. 

'The  definition  of  related  interest  in  this 
Part  349  differs  from  that  in  Subpart  A  of 
Federal  Reserve  Board  Regulation  O.  The 
definition  in  Subpart  A  of  Regulation  O  ex- 
cludes insured  banks. 
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(2)  No  bank  shall  open  a  correspon- 
dent account  at  another  bank  that  has 
outstanding  an  extension  of  credit  to 
an  executive  officer,  director,  or  prin- 
cipal shareholder  of  the  bank  desiring 
to  open  the  account  unless  the  exten- 
sion of  credit  is  not  preferential. 

(3)  No  bank  that  maintains  a  corre- 
spondent account  at  another  bank 
shall  make  an  extension  of  credit  to  an 
executive  officer,  director  or  principal 
shareholder  of  such  other  bank  unless 
the  extension  of  credit  is  not  preferen- 
tial. 

(4)  No  bank  that  has  outstanding  an 
extension  of  credit  to  an  executive  of- 
ficer, director,  or  principal  sharehold- 
er of  another  bank  shall  open  a  corre- 
spondent account  at  the  other  bank 
unless  the  extension  of  credit  is  not 
preferential. 

(b)  For  the  purposes  of  this  section, 
an  extension  of  credit  is  not  preferen- 
tial if  (1)  it  is  made  on  substantially 
the  same  terms,  including  interest 
rates  and  collateral,  as  those  prevail- 
ing at  the  time  for  comparable  trans- 
actions with  other  persons  that  are 
not  covered  by  this  Part  349  and  that 
are  not  employed  by  the  bank,  and  (2) 
does  not  involve  more  than  the  normal 
risk  of  repayment  or  present  other  un- 
favorable features. 

§349.4    Reports  by  executive  ofTicers  and 
princi|ml  stockholders  of  record. 

(a)  If  during  any  calendar  year  an 
executive  officer  or  principal  stock- 
holder of  record  of  an  insured  non- 
member  bank  had  outstanding  an  ex- 
tension of  credit  from  a  depository 
bank(s)  of  the  insured  nonmember 
bank,  the  executive  pfficer  or  stock- 
holder shall,  on  or  before  January  10 
of  the  following  year,  make  a  written 
report  to  the  board  of  directors  of  t)ie 
insured  nonmember  bank.* 

(b)  The  report  required  by  this  sec- 
tion shall  include  the  following  infor- 
mation: 

(1)  The  "maximum  amount  of  in- 
debtedness" of  the  executive  officer  or 
principal  stockholder  of  record  and  of 
each  of  that  person's  related  interests 
to  each  depository  bank; 

(2)  The  amount  of  indebtedness  of 
the  executive  officer  or  principal 
stockholder  of  record  and  of  each  of 
that  person's  related  interests  to  each 
depository  bank  outstanding  as  of  De- 
cember 31  of  the  calendar  year  for 
which  the  report  is  made: 

(3)  The  range  of  interest  rates 
charged  on  the  indebtedness  reported 
in  paragraphs  (b)(1)  and  (b)(2)  of  this 
section;  and 

(4)  A  general  description  of  the 
terms  and  conditions  of  the  indebted- 


<  Persons  reporting  under  this  section  are 
not  required  to  include  information  on  ex- 
tensions of  credit  that  are  fully  described  in 
a  report  by  a  person  they  control  or  a 
person  that  controls  them,  provided  they 
identify  their  relationships  with  such  other 
p€lSbn. 
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ness  reported  in  paragraphs  (b)(1)  and 
/b)(2)  of  this  section. 

(c)  For  the  purposes  of  this  part, 
'•maximum  amount  of  indebtedness" 
shall  mean  the  highest  amount  owed 
during  the  calendar  year  for  which 
the  report  is  made. 

(d)  The  report  required  by  this  sec- 
tion must  be  filed  by  a  person  who  was 
an  executive  officer  or  a  principal 
stockholder  of  record  of  an  insured 
nonmember  bank  at  any  time  during 
the  reporting  year  and  who  received 
an  extension  of  credit  during  that  year 
from  a  depository  bank  of  the  insured 
nonmember  bank. 

$.1I9..*>     Reports    bv     insured     nonmemher 
banks. 

(a)  On  or  before  January  31  of  each 
year,  each  insured  nonmember  bank 
shall  compile  the  reports  filed  under 
section  349.4(a)  above  and  shall  for- 
ward a  compilation  of  such  reports  to 
the  FDIC.  The  reports  required  by 
section  349.4(a)  above  shall  be  re- 
tained at  the  insured  nonmember 
bank  for  a  period  of  five  years.  The 
FDIC  may  require  the.se  repoMs  to  be 
retained  by  the  bank  for  an  additional 
p«'riod  of  time. 

(b)  Each  insured  nonmember  bank 
shall  include  in  the  report  required 
under  section  7(k)(l)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
§1817(k)(l))  and  section  304.4  of  the 
FDIC  rules  and  regulations  (12  CFR 
§  304.4)  the  following  information: 

(DA  list  by  name  of  each  person 

who  files  a  report  under  section 
349.4(a)  above:  and 

(2)  The  aggregate  amount,  or  sum. 
of  all  the  maximum  amounts  of  in- 
debtedness reported  under  section 
349.4(b)(1)  above. 

§.^I9.(;    Civil  penalties. 

As  specified  in  subsection 
106(b)(2)(F)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972(b)(2)(F)).  any  bank,  or  any 
officer,  director,  employee,  agent,  or 
other  person  participating  in  the  con- 
duct of  the  affairs  of  the  bank,  that 
violates  any  provision  of  this  Part 
.shall  forfeit  and  pay  a  civil  penalty  of 
not  more  than  $1,000  per  day  for  each 
day  during  which  the  violation  contin- 
ues. 

By  order  of  the  Board  of  Directors, 
dated  March  6.  1979. 

Federal  Deposit  Insurance 

Corporation 
HoYLE  L.  Robinson. 
Acting  Executive  Secretary. 

(FR  Doc.  79-7309  Filed  3-8-79:  8:45  ami 
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[6355-01 -M] 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(16  CFR  Port  IMS] 

MINIATURE  CHRISTMAS  TREE  UGHTS 

Extension  of  Tim*  to  Publish  Final  Standard 

AGENCY:  Consumer  Product  Safety 
Commission. . 

ACTTION:  Extension  of  time. 

SUMMARY:  The  Commission  extends 
the  time  in  which  it  must  publish  a 
final  safety  standard  or  withdraw  its 
proposed  standard  for  miniature 
CTtiristmas  tree  lights  until  March  15. 
198  J.  The  rule  was  proposed  to  address 
the  rusks  of  fire  and  electric  shock  as- 
sociated with  these  products.  The 
reason  for  the  extension  is  to  allow 
the  Commission  time  to  monitor  in- 
dustry's upgrading  of  and  conform- 
ance with  new  voluntary  standards, 
before  making  any  decision  whether  to 
issue  a  final  mandatory  standard. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Carl  W.  Blechschmidt.  Office  of  Pro- 
gram Management.  Consumer  Prod- 
uct Safety  Commission,  Washington. 
DC.  20207.  (301)  492-6557. 

SUPPLEMENTARY  INFORMATION: 
For  more  than  five  years,  the  Commis- 
sion has  been  investigating  the  need 
for  a  mandatory  standard  to  address 
risks  of  injury  from  shock  and  fire 
hazards  associated  with  miniature 
Christmas  tree  ligl\ts.  (See  41  FR 
17154.  March  31.  1979:  43  FR  19136. 
May  3.  1978.) 

In  the  course  of  these  investigation.s. 
the  Commission  tried  to  encourage  im- 
provements in  the  voluntary  standards 
affecting  these  lights,  but  without  suf- 
ficient success.  As  a  result.  CPSC  pro- 
posed a  mandatory  standard  in  May 
1978  (43  FR  19136.  May  3.  1978.) 

In  respon.se  to  the  Commission's 
work.  Underwriters  Laboratories  (UL) 
has  revised  its  existing  standard  to  in- 
clude virtually  all  of  the  requirements 
in  the  Commissions  proposed  stand- 
ard. Also,  since  the  proposed  standard 
was  published,  the  government  of 
Taiwan,  a  major  exporter  of  miniature 
Christmas  tree  lights,  has  confirmed 
its  intent  to  require  all  such  lights  to 
be  UL  approved.  Most  miniature 
Christmas  tree  light  sets  are  imported 
into  the  United  States.  Approximately 
60  percent  of  the  miniature  Christmas 
tree  light  sets  imported  into  the 
United  States  last  season  were  certi- 
fied as  meeting  the  UL  standard.  The 
Commission  lielieves  that  this  develop- 
ment is  especially  encouraging  and 
hopes  that  it  will  continue  in  the 
future. 

In  addition,  the  National  Ornament 
and  Electric  Lights  Christmas  Associ- 


ation (NOEL),  a  trade  association  of 
many  importers  and  manufacturers  of 
miniature  Christmas  tree  lights,  has 
indicated  it  will  amend  the  NOEL 
''standard  to  include  the  provisions  of 
the  standard  recommended  to  the 
Commission  by  the  National  Consum- 
ers League,  the  offeror  in  the  Commis- 
sion's standard  development  proceed- 
ing. NOEL  also  stated  that  the  associ- 
ation would  undertake  a  survey  of  its 
membership  to  determine  the  extent 
of  the  adoption  of  the  upgraded  NOEL 
standard  and  advise  the  Commission 
of  the  results. 

Extension  or  Time  to  Publish  a 
Final  Standard 

As  a  result  of  these  developments, 
the  Commission  believes  that  a  man- 
datory standard  may  not  be  necessary 
at  this  time  in  order  to  protect  con- 
sumers from  the  risk  of  injyry  from 
fire  and  shock  associated  vrtfh  minia- 
ture Christmas  tree  lights  and  similar 
miniature  decorative  lights. 

In  the  May  1978  Federal  Register 
notice  proposing  the  standard,  the 
Commission  extended,  until  March  15, 
1979.  the  period  of  time  by  which  it 
must  either  publish  a  final  standard  or 
withdraw  the  notice  of  proceeding. 
However,  as  a  result  of  the  develop- 
ments discussed  above,  the  Commis- 
sion t)elieves  that  an  additional  period 
of  time  should  be  provided  to  allow 
the  Commission  to  monitor  industry's 
upgrading  and  conformance  with  vol- 
untary standards,  before  making  any 
decision  that  a  mandatory  standard  is 
not  necessary  to  protect  the  public. 
The  Commission  l)elieves  that  a  two 
year  extension,  until  March  15.  1981, 
will  provide  sufficient  time  to  monitor 
Industry's  upgrading  and  conformance 
with  voluntary  standards,  over  two 
production  seasons,  and  will  allow'  the 
Commission  sufficient  time  to  decide 
whether  to  issue  a  mandatory  stand- 
ard. During  the  two  year  period,  the 
Commission  staff  will  provide  the 
Commission  with  periodic  reports  that 
a.ssess  industry's  progress.  The  Com- 
mission expects  continued  satisfactory 
progress  in  upgrading  voluntary  stand- 
ards. If  satisfactory  progress  in  up- 
grading voluntary  standards  does  not 
continue,  or  if  the  Commission  ob- 
serves that  industry  members  are  fail- 
ing to  conform  with  the  voluntary 
standards,  then  at  any  time  in  the 
next  two  years  the  Commission  may 
decide  that  a  mandatory  standard  is 
necessary  and  prepare  to  Issue  a  final 
standard. 

CONCLUSIOIt   I 

Accordingly,  pursuant  to  provisions 
of  the  Consumer  Product  Safety  Act 
(Section  9(a)(1),  Pub.  L.  92-573,  86 
Stat.  1215,  15  U.S.C.  2058(a)(1)).  thp 
Commission  extends,  from  March  15, 
1979  until  March  15.  1981.  the  date  on 


r 


FEDERAL  REGISTER.  VOL.  44,  NO.  4«— FRIDAY,  MARQ4  9.1979 


:f 


UMI 


which  it  must  either  publish  a  con- 
sumer product  safety  rule  addressing 
the  risk  of  Injury  from  fire  and  shock 
associated  with  miniature  Christmas 
tree  lights  or  withdraw  by  rule  the  ap- 
plicable notice  of  proceeding.  This 
period  may  be  further  extended  for 
good  cause  shown. 

Dated:'' March  6.  1979. 

Sadye  E.  Dunn. 
Secretary.  Consumer 
Product  Safety  Commission, 
IFR  Doo.  79-7152  Filed  3-8-79;  8:45  am] 

[4nO-03-M| 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
121  CFR  Port  333] 

[Docket  No.  75N  01831 

TOPICAL  ANTIMICROBIAL  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

Reopening  of  the  Administrative  Record 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Reopening  of  record  on  pro- 
posed rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  reopening  the 
administrative  record  of  the  proposed 
monograph  establishing  conditions  for 
the  safety,  effectiveness,  and  labeling 
of  over-the-counter  (OTC)  topical  an- 
timicrobial drug  products  for  human 
use.  e.g..  antibacterial  soaps,  surgical 
scrubs,  skin  cleanser,  and  first-aid 
preparations.  By  this  action,  the 
agency  Is  granting  6  petitions  that  re- 
quested reopening  this  record  and  is 
diff erring  action  on  11  requests  for  an 
oral  hearing. 

DATES:  New  or  additional  data,  infor- 
mation, and  comments  by  June  7. 
1979.  Reply  comments  by  July  9.  1979. 

ADDRESS:  Written  data,  information, 
comments,  and  reply  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockvllle,  MD  20857. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Wllllain    E.    Gllbertson.    Bureau    of 
Drugs   (HFD-510).   Food   and   Drug 

"  Administration,  Department  of 
Health,  Education,  and  Welfare, 
5600  Fishers  Lane,  Rockvllle,  MD 
20857,  301-443-4960. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  September 
13.  1974  (39  FR  33103).  FDA  Issued  a 
proposal,  under  the  OTC  drug  review 
procedure?  in  §330.10  (21  CFR 
5  330.10).  to  establish  a  monograph  for 
OTC  topical  antimicrobial  drug  prod- 
ucts for  repeated  dally  human  use,  to- 
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gether  with  the  report  of  the  Advisory 
Review  Panel  on  OTC  Topical  Antimi- 
crobial (I)  Drug  Products.  Interested 
persons  were  Invited  to  submit  com- 
ments on  the  proposal  within  60 
days— on  or  before  November  12,  1974. 
Reply  comments  In  response  to  com- 
ments filed  during  the  initial  60-day 
period  were  allowed  until  December 
12,  1974.  In  respKjnse  to  numerous  re- 
quests, the  agency  published  a  notice 
in  the  Federal  Register  of  October 
17,  1974  (39  FR  37066)  granting  an  ex- 
tension of  the  deadlines  for  comments 
until  December  12.  1974  and  for  reply 
comments  until  January  13,  1975. 

In  response  to  the  proposal  of  Sep- 
tember 13,  1974,  86  comments  and 
reply  comments  were  received,  several 
of  which  contained  extensive  addition- 
al data.  After  an  extensive  and  time- 
consuming  review  of  the  Panel's 
report,  the  proposed  monograph,  and 
all  comments  and  reply  comments, 
FDA  Issued  in  the  Federal  Register 
of  January  6,  1978  (43  FR  1210)  a  ten- 
tative final  monograph  on  OTC  topi- 
cal antimicrobial  products. 

Interested  persons  were  invited  to 
submit  objections  or  requests  for  an 
oral  hearing  on  or  before  February  6, 
1978.  In  response  to  numerous  re- 
quests to  extend  the  time  period  for 
submitting  objections  or  requests  for 
oral  hearing,  the  agency  Issued  a 
notice  in  the  Federal  Register  of  Feb- 
ruary 3,  1978  (43  FR  4637)  granting  an 
extension  of  the  deadline  to  March  6. 
1978. 

During  the  period  permitted  for  sub- 
mitting objections  or  requests  for  an 
oral  hearing.  FDA  received  the  follow- 
ing six  petitions  to  reopen  the  admin- 
istrative record.  The  Proctor  & 
Gamble  Co..  Cincinnati.  OH  45217  (CP 
0002)  submitted  new  data  on  the 
safety  and  effectiveness  of  trlclocar- 
ban  as  an  active  antimicrobial  Ingredi- 
ent. Clba-Geigy  Corp..  Ardsley,  NY 
10502  (CP  0001)  submitted  new  data 
bearing  on  the  proliferation  of  use  of 
triclosan.  This  problem  was  first  dis- 
cussed In  the  tentative  final  order;  it 
was  never  considered  by  the  Panel. 
The  Soap  and  Detergent  Association, 
New  York.  NY  10016  (SUP  00015)  sub- 
mitted new  data  on  the  safety  of  anti- 
microbial soaps  In  Infants.  Significant 
amounts  of  new  and  previously  uncon- 
sidered data  were  submitted  with  each 
of  the  above  petitions.  Tlie  Colgate- 
Palmolive  Co..  New  York,  NY  10022 
(LET  0003)  petitioned  the  agency  to 
evaluate  previously  submitted  data  on 
the  safety  and  effectiveness  of  a  com- 
bination deodorant  bar  soap  contain- 
ing triclosan  and  triclocarban.  These 
data  were  not  addressed  in  the  Janii- 
ary  6,  1978  tentative  final  order.  A  pe- 
tition was  also  submitted  by  the 
Upjohn  Co.,  Kalamazoo,  MI  49001 
(HER  0001)  to  consider  previously  sub- 
mitted data  (OTC  Volume  020093)  on 


FEDEKAL  REGISTER.  VOL  44,  NO.  4«— FRIDAY,  MARCH 


13041 

the  safety  and  effectiveness  of  sec- 
ondary amyltricresols  and  ortho- 
hydroxyhpenylmercuric  chlo- 
ride as  active  antimicrobial  ingredi- 
ents. No  new  data  were  submitted  with 
this  petition.  Xttrium  Laboratories. 
Chicago,  IL  60609  (CP  0003)  requested 
the  agency  to  consider  data  on  chlor- 
hexidine  gluconate,  a  new  ingredix^nt 
not  previously  reviewed  or  includea  in 
the  tentative  final  order.  Copies  of  all 
of  these  petitions  are  on  file  in  the 
office  of  the  Hearing  Clerk.  FDA. 

Eleven  requests  for  a  hearing  and 
many  comments  containing  new  data 
have  also  been  received  In  response  to 
the  tentative  final  order.  Much  new 
data  have  been  generated  over  the  4- 
year  period  since  the  original  Panel 
report  was  published.  These  new  data 
may  materially  affect  and  alter  some 
of  the  agency's  decisions  presented  in 
th^  January  6,  1978  tentative  final 
order.  In  addition,  some  of  the  data 
upon  which  the  original  Panel  report 
was  based  have  been  called  into  ques- 
tion as  a  result  of  the  agency's  current 
Investigation  of  certain  testing  labora- 
tories. 

Thus,  FDA  has  J».termined  that  it  is 
in  the  public  interest  to  defer  action 
on  the  requests  for  a  hearing,  and  to 
grant  the  six  petitions  to  reopen  the 
administrative  record  to  allow  interest- 
ed persons  to  submit  comments,  reply 
comments,  and  any  new  or  additional 
data.  FDA  will  publish  an  updated  ten- 
tative final  order  and  mongraph  ba.sed 
on  the  review  and  evaluation  of  these 
submissions,  and  on  a  reevaluation  of 
existing  data.  Persons  who  requested  a 
hearing  or  submitted  a  petition  will  be 
notified  by  letter  that  FDA  has  re- 
opened the  administrative  record. 
Data,  information,  and  comments  sub- 
mitted in  response  to  the  September 
13.  1974  or  January  6,  1978  publica- 
tions need  not  be  resubmitted. 

Interested  persons  are  invited  to 
submit  their  comments  in  writing 
(preferably  four  copies  identified  with 
the  Hearing  Clerk  document  number 
found  in  brackets  In  the  heading  of 
this  document)  on  or  before  June  7. 
1979.  Such  comments  should  be  ad- 
dressed to  the  office  of  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockvllle,  MD  20857,  and  may 
be  accompanied  by  a  supporting 
memorandum  or  brief.  Additional 
comments  replying  to  any  comment  so 
filed'  may  also  be  submitted  on  or 
before  July  9,  1979.  Received  com- 
ments may  be  seen  in  the  above  office 
during  working  hours.  Monday 
through  Friday. 

9,  1979 
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Dated:  Februar>-  26.  1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

tFR  Doc.  79-6764  Filed  3-8-79:  8:45  am) 


(4310-02-M1 

DEPARTMENT  OF  INTERIOR 

Bur««u  of  Indian  Affair* 

(UCFI  Port  273)  ' 

EDUCATION  CONTIACTS  UNOCR  X>HNSOt*- 
O'MAUCY  ACT 

Dittribwtion  Fermwlo 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 

ACTION:  Proposed  Rule. 

SUMMARY:  Notice  is  hereby  given 
that  it  is  proposed  to  revise  25  CFR 
273.31,  distribution  formula.  Pub.  L. 
95  561  Section  1102(a)  requires  the 
Sc-cretary  of  Interior  to  develop  and 
publish  alternative  methods  for  the 
equitable  distribution  of  supplemental 
program  funds.  The  intended  effect  of 
the  action  is  to  determine  a  formula 
for  the  purpose  of  distribution  of 
funds  appropriated. 

DATES:  Comments  must  be  received 
on  or  before  May  7.  1979. 

ADDRESS:  Send  comments  to  U.S. 
Department  of  the  Interior.  Office  of 
the  Assistant  Secretary  for  Indian  Af- 
/  fairs:  Attention:  Deputy  Assistant  Sec- 
retary Lavis.  I8th  &  C  Streets  NW.. 
Room  6352.  Washington.  DC.  20240. 

FOR  FURTHER  INFORMATION 
CONTACT 

Jon  C.  Wade.  Division  of  Education- 
al Assistance.  Office  of  Indian  Eklu- 
cat ion 'Programs.  Post  Office  Box 
1788.  Albuquerque.  New  Mexico 
S'TlOS.  Area  Code  505-766-2427. 

SUPPLEMENTARY  INFORMATION: 
This  notice  is  published  In  exercise  of 
authority  delegated  by  the  Secretary 
of  InterioryCo  the  Assistant  Secre- 
tary—Indian Affairs  by  230  DM  2. 

It  is  the  policy  of  the  Department  of 
Int'eribr.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  r\ileraaking  process. 
Accordingly,  interested  persons  may 
submit  written  conunents.  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  U.S.  Department  of  the  In- 
terior. Office  of  the  Assistant  S^^t^ 
tary  for  Indian  Affairs:  Atte/tioni 
Deputy  Assistant  Secretary  Lam.  18th| 
«t  C  Streets  NW..  Washington.  D.C.' 
20240. 

The  current  distribution  formula  is 
not  a  part  of  regulation.  It  is  required 
by  law  that  it  be  incorporated  into  reg- 
ulation. Pub.  L.  95-561.  Sec.  1102(a) 
directs  the  Secretary  to  develop  alter- 
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native  metn^ds  for  the  equitable  dis- 
tribution of  any  supplemental  pro- 
gram funds  provided  and  to  publish 
them  in  the  Federal  Register  by 
March  1,  1979  for  the  purpose  to  allow 
for  eligible  tribes  to  comment  by  May 
1,  1979.  During  this  time,  the  Secre- 
tary of  Interior  will  conduct  field 
hearings  for  the  purpose  of  collecting 
further  comments.  Approximately  two 
days  of  field  hearings  will  be  sched- 
uled during  the  period  of  March  26. 
1979  through  April  15.  1979  in  Anchor- 
age, Alaska:  Minneapolis,  Minnesota: 
Ft.  Hall.  Idaho;  Albuquerque.  New 
Mexico;  Sulphur.  Oklahoma;  Nash- 
ville. Tennessee:  and  San  Diego.  Cali- 
fornia. 

After  May  7.  1979.  the  Secretary  will 
revise,  in  accordance  with  all  com- 
ments, such  formula  alternatives  and 
submit  them  to  a  vote  of  the  tribes. 

Pub.  L.  95-561.  Section  1102(b)  re- 
quires that  the  formula  which  receives 
51  percent  of  the  above  vote  will  be 
published  as  a  final  rule  in  the  Feder- 
al Register  by  July  1.  1979.  This  vote 
will  be  taken  during  the  period  of  May 
7.  1979  to  June  7.  1979  and  will  be  cer- 
tified by  the  Secretary.  It  must  be  also 
undei^tood  that  each  tribe,  as  defined 
in  M-^FR.  Part  273.2(g)  will  have  one 
( 1  yvote  each. 

Section  273.31.  Distribution  formula, 
provides  for  the  apportionment  among 
contractors  within  each  State  so  that 
each  contractor  will  receive  approxi- 
mately the  same  amount  for  each  eli- 
gible Indian  student  to  l>e  served 
under  the  contract.  The  formula  re- 
ceiving a  majority  of  votes  will  be 
made  a  part  of  9  273.31  and  will  be 
used  for  computing  the  distribution. 

The  following  distribution  formulas 
have  been  developed  and  arc  pub- 
lished for  the  purpose  to  allow  eligible 
tril)es  to  comment  by  May  1.  1979: 

(1)  Option  "A":  Based  on  the 
number  of  eligible  Indian  students  for 
whom  funds  are  sought,  multiplied  by 
a  national  average  per-pupil  expendi- 
ture and  a  weighting  factor  which  Ls 
intended  to  take  Into  account  the  dif- 
ferences in  education  costs  among  the 
States.  The  weighting  factor  is  the 
quotient  obtained  by  dividing  every 
State's  cost  of  delivering  educational 
services  by  the  lowest  State's  cost; 
except  that,  for  every  State  whose  cost 
is  below  the  national  average,  the  na- 
tional average  will  be  used  as  that 
State's  cost.  (This  method  is  the  cur- 
rent distribution  formula). 

(2)  Option  "B":  the  weighting  factor 
for  this  option  is  the  quotient  ob- 
tained by  dividing  every  State's  cost  of 
delivering  educational  services  by  the 
lowest  State's  cost;  except  that,  in  con- 
sidering a  State's  cost  of  delivering 
educational  services,  no  State  will  be 
considered  at  a  level  less  than  80  per- 
cent and  more  than  120  percent  of  the 
national  average. 


(3)  Option  "C":  Each  eligible  student 
will  receive  25  percent  of  their  State's 
or  the  national  average  per-pupil  cost, 
whichever  is  greater. 

(4)  Option  "D":  Every  eligible  stu- 
dent will  receive  the  same  amount. 

(5)  Option  "E":  Seventy-five  percent 
(75  percent)  of  the  appropriated  funds 
will  be  distributed  equally,  with  each 
eligible  student  receiving  a  per  capita 
share.  Twenty-five  percent  (25  per- 
cent) of  the  appropriated  funds  will  be 
distributed  in  accordance  with  Option 
••A". 

(6)  Option  "F":  Seventy-five  percent 
(75  percent)  of  the  appropriated  funds 
will  be  distributed  equally,  with  each 
eligible  student  receiving  a  per  capita 
share.  Twenty  five  percent  (25  per- 
cent) of  the  appropriated  funds  will  be 
distributed  in  accordance  with  Option 
"B"  alx>ve. 

Tribes  may  recommend  and  com- 
ment on  their  own  proposed  formula 
as  well. 

The  Department  of  Interior  has  de- 
termined that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

I  have  determined  that  these  pro- 
posed regulations  are  not  a  major  Fed- 
eral action  within  the  scope  of  the  Na- 
tional Envirorunental  Policy  Act  of 
1969.  42  U.S.C.  4223(2Kc). 

The  primary  authors  of  this  docu- 
ment are  Bill  Riefenberry.  Task  Force 
Member.  Bureau  of  Indian  Affairs. 
Western  Washington  Agency,  tele- 
phone number  (FTS)  8-392-9320. 
Commercial  (206)  258-2651  and  Steer- 
ing Committee  Meml)ers  Maxine 
Edmo.  Bureau  of  Indian  Affairs.  Fort 
Hall.  Idaho,  telephone  number  (208) 
237-0405.  and  Benny  Atencio.  Santo 
Domingo  Pueblo.  Santo  Domingo 
Pueblo,  New  Mexico,  telephone 
number  (505)  465-2240. 

It  is  proposed  to  amend  Part  273. 
§  273.31.  Subchapter  Y  of  Chapter  1  of 
Title  25  of  the  Code  of  Federal  Regu- 
lations to  read  as  follows: 

§  273.31     DiHtribution  formula. 

(a)  Reserved  for  formula. 

(b)  The  Commissioner  may  make  ex- 
ceptions to  the  provisions  of  Para- 
graph (a)  of  this  section  based  upon 
the  special  cultural,  linguistic,  social 
or  educational  needs  of  the  communi- 
ties involved.  I 

Dated:  March  2.  1979. 

Forrest  J.  Gerard. 
Assistant  Secretary. 
Indian  Affairs. 

(FR  Doc.  79-7237:  Piled  3-8-79;  8:45  ami 
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[4830-01 -M] 

DEPARTMENT  OF  THE  TREASURY 

brtontal  lovonuo  Sorvko 
[26  CFR  Port  26] 

•    [LR-2-77) 

EFFECTIVE  DATES  OF  GENERATION-SKIPPING 
TRANSFER  TAX 

Public  Hooring  on  Propesod  RogwIofiofM 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Public  hearing  on  proposed 
regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  application 
of  the  effective  date  provisions  of  a 
new  tax  on  generation-skipping  trans- 
fers which  was  added  by  the  Tax 
Reform  Act  of  1976. 

DATES:  The  public  hearing  will  be 
held  on  April  10.  1979.  beginning  at 
10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by  March 
27.  1979. 

ADDRESS:  The  public  hearing  will  be 
held  In  the  IRS  Auditorium.  Seventh 
Floor.  7400  Corridor,  Internal  Reve- 
nue Building.  1111  Constitution 
Avenue.  NW..  Washington.  D.C.  The 
outlines  should  be  submitted  to  the 
Commissioner  of  Internal  Revenue. 
Attn:  CC:LR:T  (LR-2-77).  Washing- 
ton. D.C.  20224. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  iBradley  or  Charles  Hayden 
of  the  Legislation  and  Regulations 
Division,  Office  of  Chief  Counsel,  In- 
ternal Revenue  Service,  1111  Consti- 
tution Avenue.  NW.,  Washington, 
D.C.  20224.  202-566-3935.  not  a  toll- 
free  call. 

SUPPLEMENTARY  INFORMATION: 
The  subject  of  the  public  hearing  is 
proposed  regulations  under  section 
2601  of  the  Internal  Revenue  Code  of 
1954.  The  proposed  regulations  ap- 
peared in  the  Federal  Register  for 
Friday.  December  22,  1978.  at  page 
59849  (43  FR  59849). 

The  rules  of  5  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  re- 
spect to  the  public  hearing.  Persons 
who  have  submitted  written  comments 
within  the  time  prescribed  in  the 
notice  of  proposed  rulemaking  and 
also  desire  to  present  oral  comments 
at  the  hearing  on  the  proposed  regula- 
tions should  submit  an  outline  of  the 
comments  to  be  presented  at  the  hear- 
ing and  the  time  they  wish  to  devote 
to  each  subject  by  March  27,  1979. 
Each  speaker  will  be  limited  to  10  min- 
utes for  an  oral  presentation  exclusive 
of  time  consumed  by  questions  from 
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the  panel  for  the  Government  and  an- 
swers to  these  questions. 

Because  of  controlled  access  restric- 
tions, attendees  cannot  be  admitted 
beyond  the  lobby  of  the  Intemjd  Rev-- 
enue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling 
of  the  speakers  will  be  made  after  out- 
lines are  received  from  the  speakers. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday.  November  8. 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

David  E.  Dickinson. 
Assistant  Director,  Legislation 
and  Regulations  Division. 
(FR  Doc.  79-7139  Filed  3-8-79;  8:45  am] 


[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(40  CFR  Part  S6] 

I  (FRL  1018  5] 

REGIONAL  CONSISTENCY 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  notice  proposes  reg- 
ulations to  provide  for  consistent  im- 
plementation of  the  Clean  Air  Act  by 
"the  various  EPA  Regional  Offices. 
EPA  is  required  to  promulgate  regula- 
tions for  this  purpose  under  Section 
301(XK2)  of  the  Clean  Air  Act.  The  In- 
tendMh.effect  of  this  action  is  to  pro- 
vide a  system  for  assuring  fair  and 
consistent  application  of  rules,  regula- 
tions, and  policy  throughout  the  coun- 
try by  assuring  that  the  actions  of 
each  of  the  individual  EPA  Regional 
''^ffices  are  consistent  with  one  an- 
(jV^ier  and  national  policy. 

DATES:  Comments  must  be  received 
on  or  before  May  8,  1979. 

EPA  will  hold  a  public  hearing  on 
this  proposal  in  about  a  month  and  a 
half  in  Washington.  D.C.  EPA  will 
publish  notice  of  that  hearing  shortly 
in  the  Federal  Register. 

ADDRE]SSE]S:  Persons  may  submit 
written  comments  on  this  proposal  to: 
Mr.  Darryl  D.  Tyler,  Chief,  Standards 
Implementation  Branch  (MD-15). 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental  Protec- 
tion Agency,  Research  Triangle  Park, 
N.C.  27711.  EPA  will  consider  all  com- 
ments received  on  or  before  '  May  8, 
1979.  All  comments  will  be  placed  In 
the  public  docket  upon  receipt,  and 
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w  ill  be  available  for  inspecti>Mi  during 
normal  business  hours  at:  EP^'s  CUku 
trol  Docket  Section.  Room  290|SrWai> 
terside  Mall,  401  M  Street  sW^Wash- 
Ington.  D.C.  20460. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Mr.  Joseph  Sableskl.  Chief,  Plans 
Guidelines  Section.  Control  Pro- 
grams Development  Division  (MD- 
15),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park. 
N.C.  27711  (919-541-5437). 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

Docket  No.  OAQPS  79-11  containing 
all  supporting  information  used  by 
EPA  In  developing  the  proposed  stand- 
ards, is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section.  The  docket  is 
an  organized  and  complete  file  of  all 
the  Information  submitted  to  or  other- 
wise considered  by  EPA  in  the  devel- 
opment of  this  proposed  rulemaking. 
The  docketing  system  is  Intended  to 
allow  members  of  the  public  and  in- 
dustries Involved  to  readily  identify 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  partici- 
pate in  the  rulemaking  process.  Along 
with  the  statement  of  basis  and  pur- 
pose of  the  promulgated  rule  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  if  Judicial  review  (Sec- 
tion 307(d)(a)). 

Background 

Under  Section  301(aK2)  of  the  Clean 
Air  Act,  enacted  on  August  7.  1977. 
EPA  Is  required  to  promulgate  regula- 
tions concerning  consistency  among 
EPA  Regional  Offices  and  States  in 
implementing  and  enforcing  the  Act, 
Section  301(aK2)  reads  as  follows: 

(2)  Not  later  than  one  year  after  the 
date  of  enactment  of  this  paragraph, 
the  Administrator  shall  promulgate 
regulations  establishing  general  appli- 
cable procedures  and  policies  for  re- 
gional officers  and  employees  (Includ- 
ing the  RegionsLl  Administrator)  to 
follow  In  carrying  out  a  delegation 
under  paragraph  (1),  If  any.  Such  reg- 
ulations shall  be  designed— 

(A)  to  assure  fairness  and  uniformity 
In  the  criteria,  procedures,  and  policies 
applied  by  the  various  regions  in  im- 
plementing and  enforcing  the  Act: 

(B)  to  assure  at  least  an  adequate 
quality  audit  of  each  State's  perform- 
ance and  adherence  to  the  require- 
ments of  this  Act  in  implementing  and 
enforcing  the  Act,  particularly  In  the 
review  of  new  sources  and  in  enforce- 
ment of  the  Act:  and 

(C)  to  provide  a  mechanism  for  iden- 
tifying and  standardizing  inconsistent 
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or  varying  criteria,  procedures,  and 
policies  being  employed  by  .such  offi- 
cers and  employees  In  implementing 
and  enforcing  the  Act. 

On  February  6.  1978,  EPA  published 
an  advance,  notice  of  intent  to  promul- 
Rate  regulations  under  this  provision 
of  the  Act.  EPA  solicited  written  com- 
ments and  invited  all  interested  per- 
sons to  participate  In  public  work- 
shops that  were  held  to  discuss  the  de-- 
vetopment  of  the  regulation.  EIPA  held 
work.'riiops  in  Denver,  Colo.,  on  Febru- 
ary n.  1978;  in  Atlanta,  Ga..  on  March 
17.  1978;  in  Dallas,  Tex.,  on  April  13 
and  14.  1978;  and  in  Boston.  Ma.ss..  on 
May  18  and  19,  1978.  The  workshops 
were  well  attended  by  representatives 
from  industry.  State  and  local  govern- 
ments, and  public  interest  groups.  The 
regulation  proposed  below  was  devel- 
oped largely  from  the  suggestions  de- 
veloped at  these  public  workshops. 

Description  or  proposal 

The  regulation  proposed  below 
•A  ould  appear  as  a  new  Part  56  of  Title 
40.  Chapter  I,  Subchapter  C,  which 
concerns  air  programs.  The  regula- 
tion's main  features  are  as  follows: 

1.  A  provision  requiring  EPA  to  in- 
clude in  rules,  regulations  and  pro- 
gram directives  a  mechanism  for  as- 
suring •  consistency  of  application 
among  the  Regional  Offices.  This  pro- 
vision would  apply  to  rules,  regula- 
tions, and  program  directives  that 
EPA  issued  after  Augu.st  6,  1977. 

2.  A  provision  requiring  the  Regional 
Offices  to  follow  those  mechanisms. 

3.  A  provision  requiring  the  Regional 
Offices  to  obtain  Headquarters  con- 
currence on  significant  interpretations 
of  the  Act  or  rules,  regulations,  or  pro- 
gram directives./ 

4.  Revised  procedures  for  timely  and 
more  comprehensive  distribution  of 
policy  and  guidance. 

5.  Provisions  for  annual  audits  of  the 
performance  of  EPA  Regional  Offices 
and  State  and  local  agencies  in  imple- 
menting and  enforcing  the  Act. 

Regarding  the  first  two  features,  the 
regulation  proposed  below  defines  a 
mechanism  as  "an  administrative  pro- 
cedure, guideline,  manual,  or  written 
statement."  A  mechanism  would  be  in- 
cluded and  explained  in  the  preamble  ■ 
to  a  regulation  or  in  the  body  of  a 
guideline  or  program  directive. 

EPA's  regulations  for  prevention  of 
significant  deterioration,  which  EIPA 
published  in  the  Federal  Register  on 
June  19.  1978  (43  FR  26388).  provide 
an  example  of  a  me<;hanism  for  assur- 
ing consistency  of  application.  The 
regulation  requires  major  stationary 
sources  to  apply  best  available  control 
technology  (BACT)  as  a  condition  for 
receiving  a  permit  to  construct.  The 
determination  of  what  constitutes 
BACT,  however,  will  be  made  on  a 
case-by-case  basis  by  the  reviewing  au- 
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thority.  taking  into  account  several 
factors,  including  cost,  energy  con- 
sumption, and  technical  feasibility. 
One  mechanism  for  assuring  regional 
consistency  in  applying  the  provisions 
to  the  PSD  regulations  is  the  estab- 
lishment of  a  system  to  assist  States 
and  EPA  Regional  Offices  In  making 
determinations  of  BACT.  For  instance. 
EPA  wfll  distribute  a  guidance  docu- 
ment to Vssist  reviewing  authorities  In 
implcmenUM  the  BACT  requirement. 
In  addition.  EPA  will  establish  a  na- 
tional clearinghouse  for  distributing 
BACT  determinations.  The  clearing- 
house will  advise  reviewing  authorities 
of  each  other's  determinations  and 
thereby  promote  a  consistent  basis  of 
experience. 

Similarly.  EPA  expects  to  establish  a 
clearinghouse  for  determinations  of 
what  constitutes  "lowest  achievable 
emission  rates'  (LAER).  The  require- 
ments under  Part  D  of  Title  I  of  the 
Clean  Air  Act  that  apply  to  nonattain- 
ment  areas  require  all  new  major  sta- 
tionary sources  to  apply  LAER  as  a 
condition  for  receiving  a  permit  to 
construct.  LAER  determinations  will 
also  be  made  on  a  case-by-case  basis. 

For  written  program  directives 
i-ssued  by  EPA  Headquarters,  a  mecha- 
nism for  assuring  Regional  Office  con- 
sistency in  following  the  program  di- 
rective would  be  generally  a  statement 
In  the  directive  that  adherence  to  the 
directive  would  be  a  topic  of  the 
annual  Regional  Office  or  State  and 
local  agency  audit.  If  the  audit  un- 
covers instances  of  noncompliance 
with  the  directive,  the  auditing  team 
would  then  recommend  that  the  Re- 
gional Office  follow  the  directive. 
Under  the  proposed  regulation,  the 
Regional  Offices  would  have  to  ln«)le- 
ment  all  of  the  recommendations  of 
the  audit  team. 

Mechanisms  for  assuring  Regional 
Consistency  would  be  developed  where 
their  Inclusion  in  rules,  regulations, 
and  program  directives  is  deemed  rea- 
sonable and  appropriate  by  the  re- 
sponsible EPA  headquarters  official. 

Issues  Raised  During  DevEIlopment  of 
Proposal 

A  number  of  issues  w^ere  raised  by 
persons  who  attehded  the  four  public 
workshops  and  who  sent  written  com- 
ments on  the  concepts  outlined  in  the 
advance  notice  of  proposed  rulemak- 
ing. The  following  summaries  the 
major  issues  raised  and  discusses  the 
manner  in  which  EPA  has  addressed 
them  in  this  proposed  regulation. 

1.  Issue:  EPA's  organization  at  l)oth 
Regional  and  Headquarters  levels 
splits  responsibilK,y  for  various  parts 
of  the  air  program  and  other  programs 
among  several  offices,  making  commu- 
nication, information  dissemination, 
and  oversight  activity  more  difficult. 


Rcsponsr:  The  Agency  has  estab- 
lished a  task  force  to  revicu-  both  Re- 
gional and  Headquarters  organization 
and  feels  this  approach  is  more  appro- 
priate than  attempting  to  address  this 
Lssue  in  the  regulation.  The  proposed 
regulation,  however,  does  provide  a 
means  for  Improved  communication 
and  coordination  within  the  existing 
organizational  structure  and  the  tech- 
nique would  be  applicable  to  any  alter- 
native organization  that  might  eventu- 
ally be  addpted. 

2.    Issue:    Several    participants    ex- 
pressed   concern    about    the    general 
level  of  knowledge,  training,  and  re- 
sources in  Federal,  State,  and  local  air 
pollution  control  programs  and  point- 
ed out  a  number  of  cases  when  inad- 
equate staff  led  to  inconsistent  deci- 
sion making.  ' 
Response:  EPA  recognizes  its  respon- 
sibility to  provide  adequate  funds  for 
air  pollution  control  efforts  and  train- 
ing of  air  pollution  control  staff.  The 
proposed  regulation  requires  responsi- 
ble Headquarters  officials  to  carry  out 
a  guidance  program  at  the  Initiation  of 
any   new   major   program   under   the 
Clean   Air   Act.   Also,   the   regulation 
provides  for  distribution  of  a  monthly 
compilation     of     interpretations     of 
policy  made  by  Regional  Offices  with 
headquarters        concurrence.  ,     This 
monthly  compilation  will  keep  each  of 
the  Regions  abreast  of  the  most  recent 
national  policy  and  regional  applica- 
tions. 

3.  Issue:  Many  commenters  recom- 
mended that  persons  who  are  not  EPA 
employees  he  made  an  Integral  part  of 
policy  development.  Regional  Office 
and  State  audits,  and  advisory  commit- 
tees. 

Response:  EPA  feels  that  its  existing 
public  participation  process  provides 
an  adequate  opportunity  for  involve- 
ment in  policy  and  regulatory  develop- 
ment. 

EIPA  is  not  proposing  to  Include  per- 
sons who  are,  not  EPA  employees  on 
the  audit  teams  that  would  be  estab- 
lished by  this  regulation  because  it 
feels  that  the  legislation  places  this  re- 
sponsibility upon  the  Agency.  The  reg- 
ulation does  provide  opportunity  for 
public  knowledge  of  the  audit  process 
and  results.  First,  the  regulation  re- 
quires publication  and  opportunity  for 
public  comment  on  the  criteria  to  be 
used  in  audits.  Second,  this  regulation 
would  require  the  audit  results  to  be 
available  to  the  public,  and  that  public 
notice  be  given  of  such  availability. 

4.  Issue:  A  number  of  workshop  par- 
ticipants urged  that  this  regulation 
specifically  address  areas  where  flexi- 
bility should  be  provided  and  suggest- 
ed this  regulation  include  criteria  by 
which  such  flexibility  be  provided- 
Conversely,  other  participants  recom- 
mended that  the  regulations  substan- 
tially reduce  the  number  of  activities 


where  individual  Regional  Office  dis- 
cretion is  allowed. 

Response:  EPA  Interprets  §  301(a)(2) 
of  the  Act  as  a  mandate  to  assure 
greater  consistency  among  the  Region- 
al Offices  in  implementing  the  Act, 
certainly  not  as  a  license  to  institu- 
tionalize the  kind  of  inconsistencies 
that  prompted  Congress  to  enact  this 
provision.  Furthermore,  ;the  Act  does 
not  specifically  refer  to  criteria  for 
providing  flexibility.  The  regulations 
proposed  below  Incorporate  features 
that  EPA  believes  will  ensure  consist- 
ency in  implementation  5f  the  Act. 

5.  Issue:  There  were  a  number  of 
comments  that  EPA  should  consider 
allowing  flexibility  in  its  actlcxis  to 
provide  consideration  of  economic  fac- 
tors. 

Response:  EPA  feels  its  authority  to 
consider  economics  is  clearly  ad- 
dressed in  the  Clean  Air  Act  as  amend- 
ed. EPA  considers  cost  in  setting  new 
source  performance  standards  under 
Section  111  of  the  Act  and  in  provid- 
ing guidance  for  implementing  a  plan 
for  designated  pollutants  and  facilities 
under  Section  111(d)  of  the  Act.  EPA 
also  considers  cost  in  reviewing  deter- 
minations of  best  and  reasonably 
available  control  technologies.  Fur- 
thermore. EPA  considers  the  economic 
impact  of  State  implementation  plans 
that  it  must  promulgate.  EPA  may  not 
consider  economics,  however,  in  estab- 
lishing national  ambient  air  quality 
standards  under  Section  109  of  the 
Act. 

6.  Issue:  There  was  much  discussion 
as  to  the  direction  this  regulation 
should  take.  I.e..  whether  to  specifical- 
ly address  Identified  programmatic 
areas  of  concern  or  to  establish  a  proc- 
ess within  which  EPA  would  address 
consistency. 

Response:  EPA  feels  that  changing 
information  and  technology  would 
make  any  effort  to  write  one  all-en- 
compassing regulation  too  unwieldy. 
The  proposed  regulation  would  estab- 
lish a  process  whereby  program  offi- 
cials would  identify  the  need  for  con- 
sistency and  measures  to  assure  con- 
sistency. 

7.  Issue:  Several  individuals  gave  ex- 
amples of  non-uniformity  that  results 
from  overlapping  jurisdictional  bound- 
aries. A  single  air  quality  control 
region  may  have  different  control  re- 
quirements Imposed  by  two  adjacent 
local  governments.  States,  or  EPA  Re- 
gional Offices. 

Response:  The  proposed  regulation 
would  require  the  audits  of  Regional 
Offices  and  State  agencies  to  address 
the  consistency  of  air  pollution  control 
regulation  between  adjacent  States  or 
local  and  regional  governmental  juris- 
dictions. It  should  be  noted  that  the 
Clean  Air  Act  provides  States  with  the 
authority  to  develop  their  own  control 
strategies    to    attain    and    maintain 
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standards.  Section  126  of  the  Act.  as 
amended,  provides  a  mechanism  for 
resolving  conflicts  concerning  inter- 
state pollution. 

8.  Issue:  A  number  of  individuals 
asked  that  the  regulations  provide  an 
opportunity  for  non-judicial  review  of 
Regional  Office  decisions  that  appear 
inconsistent  and  suggested  establish- 
ment of  an  appeals  board  that  in- 
cludes persons  who  are  not  EPA  em- 
ployees to  accomplish  this  purpose. 

Response:  EPA  feels  that  establish- 
ment of  an  appeals  board  would  create 
another  level  of  bureaucracy  and 
would  be  less  efficient  than  the  pro- 
posed scheme  in  minimizing  inconslst 
encies  among  the  Regional  Offices. 

9.  Issue:  Several  persons  suggested 
that  EPA  expand  its  public  participa- 
tion efforts  to  Include  policy  making 
as  well  as  the  formal  regulatory  devel- 
opment process. 

Response:  EPA  is  currently  review- 
ing its  total  public  participation  pro- 
gram. 

10.  Issue:  Many  commenters  indicat- 
ed serious  concern  over  the  lack  of 
timely  dissemination  of  Agency  policy 
and  precedent -establishing  decisions. 

Response:  The  proposed  regulation 
addresses  this  problem  by  providing 
for  the  publication  of  a  compilation  of 
air  program  policy  and  guidance  direc- 
tive, an  index  to  the  compilation,  a 
monthly  summary  of  interpretations 
and  determinations,  availability  of  vid- 
eotapes of  EPA  policy  seminars,  and 
EPA  workshops  on  new  regulations 
and  policies. 

11.  Issue:  Several  attendees  indicated 
that  a  basic  reason  for  inconsistencies 
was  that  the  Act  allowed  States  to  es- 
tablish standards  more  stringent  than 
the  national  ambient  air  quality  stand- 
ards. 

Response:  Though  this  may  be  a  po- 
tential problem,  the  Act  does  allow 
this  State  discretion,  and  this  non-uni- 
formity is  a  conscious  decision  on  the 
part  of  the  State  and  is  therefore  not 
a  problem  created  by  inadequate  pro- 
gram implementation. 

12.  Issue:  A  number  of  participants 
commented  on  the  need  for  a  require- 
ment for  consistency  In  the  data  bases 
used  in  determining  the  applicability 
of  various  air  programs. 

Response:  Through  its  sictivities  over 
the  past  several  years,  EPA's  Standing 
Air  Monitoring  Work  Group 
(SAMWG)  has  addressed  many  Issues 
concerning  air  quality  data.  In  1977. 
SAMWG  published  recommendations 
for  Improving  the  quality  of  the  data 
and  avoiding  duplication  of  effort. 
EPA  has  proposed  regulations  that  in- 
corporate those  recommendations  (43 
FR  34892,  published  August  7,  1978). 
Since  these  regulations  will  apply  na- 
tionally, they  will  provide  for  further 
consistency   In   the   air   quality   data 
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bases  used  in  implementing  the  Clean 
Air  Act. 

13.  Issue:  The  public  advantage  of 
the  opportunity  afforded  by  the  public 
workshops  to  provide  a  number  of  spe- 
cific examples  of  the  lack  of  consisten- 
cy in  individual  air  programs,  such  as 
approval  and  revision  of  SIPs,  moni- 
toring, and  discrepancies  between  air 
program  and  enforcement  require- 
ments. 

Response:  The  regulations  proposed 
below  require  each  air  program  com- 
ponent to  identify  within  one  year 
after  promulgation  which  program 
elements  that  have  been  issued  since 
August  6,  1977,  already  have  adequate 
mechanisms  for  consistency  and  which 
do  not.  For  those  that  do  not.  the  reg- 
ulations would  require  establishment 
of  mechanisms  within  18  months  after 
promulgation.  Any  new  rule,  regula- 
tion, or  program  directive  would  have 
to  contain  a  section  specifically  deal- 
ing with  consistency  of  application. 
Furthermore,  public  comment  on  con- 
slstency^mechanlsms  would  be  solicit- 
ed for  each  regulation  and  certain  pro- 
gram directives. 

14.  Issue:  Several  participants  com- 
mented on  the  fact  that  the  Act  allows 
the  State  to  select  the  mix  of  control 
strategies  in  the  SIP  and  that  this 
may  result  in  inconsistent  control  re- 
quirements. 

Response:  Though  nonuniformlty 
can  result  within  the  framework  of 
the  Act,  regulations  generally  apply 
throughout  an  AQCR.  In  addition. 
States  can  obtain  uniformity,  if  de- 
sired, in  their  selection  of  control 
strategies.  This  topic  is  discussed  fur- 
ther under  Issue  7  above. 

15.  Issue:  A  number  of  questions 
were  raised  concerning  the  scope  and 
criteria  to  be  used  in  an  audit  of  State 
performance. 

Response:  The  regulations  address 
the  scope  of  such  audits  by  limiting 
the  areas  to  be  reviewed  to  certain  ac- 
tivities which  have  the  potential  for 
inconsistency.  The  regulations  require 
the  development  of  audit  manuals, 
which  would  have  to  identify  the  crite- 
ria upon  which  the  State  agency  will 
be  evaluated. 

The  criteria  to  be  used  to  assure 
unform  review  of  State  agency  per- 
formance is  required  to  l>e  developed 
by  the  Agency  with  six  months.  EPA 
will  publish  notice  of  availability  of 
the  criteria  in  the  Federal  Register. 

t 

Environmental,  Economic,  and 
Energy  Impact  Assessments 

EPA  has  classified  the  regulation 
proposed  below  as  a  "significant-rou- 
tine *  action.  Therefore,  EPA  has  pre- 
pared no  environmental,  economic,  or 
energy  impact  assessments.  The  regu- 
lations should  result  In  more  consist- 
ent application  throughout  the  coun- 
try of  air  pollution  control  requlre- 
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ments.  Therefore,  some  incentives  will 
be  removed  for  industries  planning  to 
locate  in  one  State  as  opposed  to  an- 
other because  of  inconsistent  applica- 
tion of  the  Act's  requirements.  The 
regulations  will  tend  to  preclude  eco- 
nomic incentives  jar  disincentives  be- 
cause of  varying  interpretations  of  the 
Act's  requirements.  There  will  be  no 
discemable  energy  impact. 

Plan  To  Evaluate  the  Effectiveness 
OF  Regional  Consistency  Regula- 
tions ' 

Section  2(d)(8)  of  Executive  Order 
12044  requires  that  each  new  signifi- 
cant regulation  have  a  plan  to  evalu- 
ate its  effectheness.  The  Regional 
Office  and  State  audit  procedures  go  a 
long  way  to  provide  a  plan  for  evalua- 
tion of  these  regulations.  However,  it 
is  still  necessary  to  evaluate  how  effec- 
tive the  audits  and  dissemination  of 
policy  guidance  are.  Thus,  EPA  has 
developed  a  plan  to  evaluate  the  effec- 
tiveness of  this  regulation.  Approxi- 
mately 6  months  after  completion  of 
the  State  and  Regional  Office  audit 
reports,  whichever  is  later.  EPA  will 
place  a  notice  in  the  Federal  Register 
soliciting  public  comment  on  imple- 
mentation of  the  Regional  Consisten- 
cy regulations.  The  States  and  local 
agencies  and  the  public  will  be  asked 
to  comment  on  the  fairness  and  uni- 
formity mechanisms,  audit  report  and 
procedures,  and  the  dissemination  of 
EPA  policy  guidance.  A  separate  copy 
of  the  notice  will  be  sent  to  all  State 
agencies  and  major  local  agencies. 
These  comments  will  be  summarized 
and  published  in  the  Federal  Regis- 
ter. A  copy  of  the  evaluation  plan  is 
available  in  the  docket  (OAQPS  79- 
11). 

Dated:  March  1.  1979. 

Barbara  Blum, 
Acting  Administrator. 

EPA  proposes  to  amend  Title  40, 
Chapter  I,  Sulx;hapter  C.  of  the  Code 
of  Federal  Regulations  by  adding  a 
new  Part  56  as  follows: 

PAIT  S6— tfCtONAt  CONSISTENCY 

S«'C. 

56.1  Definitions. 

56.2  Scope. 

56.3  Policy. 

56.4  Mechanisms  for  fairnr.ss  and  uniform- 
ity—Responsibilities of  Headquarters 
employees. 

56.5  Mechanisms  for  fairness  and  uniform- 
ity—Responsibilities of  Regional  Office 
employees. 

56.6  Dissemination  of  policy  and  guidance. 

56.7  Regional  Office  audits. 

56.8  State  and  local  agency  performance 
audits. 

AuTHORixiK''^^^''^"  301(a)(2)  of  the  Clean 
Air  Act  as  amended  (42  USC  7601). 
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$.'>6.1     DeriniliunN. 

As  used  in  this  part,  all  terms  not  de- 
fined herein  have  the  meaning  given 
lliem  in  the  Clean  Air  Act. 

"Act"  means  the  Clean  Air  Act  as 
amended  (42  USC  7401  et  seq). 

"Administrator."  "Deputy  Adminis- 
trator." "Assistant  Administrator," 
"Deputy  Assistant  Administrator," 
"Regional  Administrator,"  "Headquar- 
ters,"  "Staff  Office."  and  "Regional 
Office'  are  descril>ed  in  Part  1  of  this 
Title. 

"Mechanism"  means  an  administra- 
tive procedure,  guideline,  manual,  or 
written  statement. 

"Program  directive"  means  any  writ- 
ten statement  by  the  Administrator, 
the.  Deputy  Administrator,  an  Assist- 
ant Administrator.,  a  Deputy  Assistant 
Administrator  or  a  Staff  Office  Direc- 
tor that  is  intended  to  guide  or  direct 
Regional  Offices  in  the  implementa- 
tion or  enforcement  of  the  provisions 
of  the  Act:  the  term  does  not  include 
an  interpretation  or  clarification  of  ex- 
isting rules,  regulations,  or  other  pro- 
gram directives. 

"Responsible  official"  means  the 
EPA  Administrator  or  any  EPA  em- 
ployee who  is  directly  accountable  to 
the  Administrator  for  carrying  out  a 
power  or  duty  delegated  under  Section 
301(a)(1)  of  the  Act,  or  is  accountable 
in  accordance  with  EPA's  formal  orga- 
nization for  a  particular  program  or 
function  as  described  in  Part  1  of  this 
Title. 

§  .5«.2    Scope. 

This  part  covers  actions  taken  by— 

(a)  Employees  in  EPA  Regional  Of- 
fices, including  Regional  Administra- 
tors, in  carrying  out  powers  and  duties 
delegated  by  the  Administrator  under 
Section  301(a)(1)  of  the  Act;  and 

(b)  EPA  employees  in  Headquarters 
to  the  extent  that  they  are  responsible 
for  developing  the  procedures  to  be 
employed  or  policies  to  be  followed  by 
Regional  Offices  in  implementing  and 
enforcing  the  Act. 

§.>«..l     Policy. 

It  is  EPA's  policy  to— 

(a)  Assure  fair  and  uniform  applica- 
tion by  all  Regional  Offices  of  the  cri- 
teria, procedures,  and  policies  em- 
ployed in  implementing  and  enforcing 
the  Act; 

(b)  Provide  a  mechanism  for  identi- 
fying and  correcting  inconsistencies  by 
standardizing  criteria,  procedures,  and 
policies  t)eing  employed  by  Regional 
Office  employees  in  implementing  and 
enforcing  the  Act;  and 

(c)  Insure  an  adequate  quality  audit 
for  each  State's  performance  in  imple- 
menting and  enforcing  the  Act. 


\Tt6.\  Mechaninms  for  fairneM  and  uni> 
formity — KeAponHibilities  of  Headquur- 
t«r»  employees. 

(a)(1)  The  Administrator  shall  in- 
clude with  any  rule  or  regulation  that 
implements  the  requirement  of  the 
Act,  a  mechanism  to  assure  that  th^ 
rule  or  regulation  is  implemented  and 
enforced  fairly  and  consistently  by  the 
Regional  Offices. 

(2)  The  EPA  responsible  official  In 
Headquarters  shall  Include  with  any 
program  directive  that  Implements  the 
requirements  of  the  Act  a  mechanism 
to  assure  that  the  program  directive  Is 
Implemented  and  enforced  fairly  and 
consistently  by  the  Regional  Offices. 

(b)(1)  The  following  rules,  regula- 
tions, and  program  directives  must  In- 
clude at  the  time  of  proposal  or  first 
public  appearance  in  <lraft  form  a  pro- 
posed mechanism  to  assure  fair  and 
consistent  application  by  all  Regional 
Offices: 

(1)  Those  rulemakings  required  by 
the  Administrative  Procedure  Act  to 
be  published  In  proposed  form  before 
final  promulgation. 

(ii)  Those  that  In  conformity  with 
EPA  practice  appear  first  In  draft 
form  before  final  adoption  by  EPA. 

(2)  The  appropriate  responsible  offi- 
cial shall  solicit  public  comment  con- 
cerning the  mechanism  proposed  and 
consider  any  comments  belore  Issu- 
ance of  the  final  rule,  regulation,  or 
program  directive. 

(c)(1)  Within  one  year  after  promul- 
gation of  this  part,  each  EPA  Head- 
quarters office  with  air  pollution  con- 
trol responsibility  shall  review  and 
evaluate  all  significant  currently  appli- 
cable rules,  regulations,  and  program 
directives  (Including  guidelines)  issued 
after  August  6.  1977.  under  the  Act  for 
the  purpose  of  determining  If  appro- 
priate mechanisms  exist  for  assuring 
fairness  and  consistency  In  application 
among  the  Regional  Offices.  The  Ad- 
ministrator will  publish  notice  in  the 
Federal  Register  of  the  availability  of 
the  evaluations. 

(2)(l)  Within  18  months  after  pro- 
mulgation of  this  part,  each  EPA 
Headquarters  office  that  identified 
rules,  regulations,  or  program  direc- 
tives that  do  not  have  mechanisms  for 
Insuring  fairness  and  consistency  in 
application  among  the  Regional  Of- 
fices shall,  where  appropriate,  develop 
mechanisms. 

(ID  In  the  case  of  rules  and  regula- 
tions, the  mechanisms  must  be  pro- 
po.sed  in  the  Federal  Register  within 
18  months  after  promulgation  of  this 
part.  The  mechanism  must  then  be 
promulgated  after  adequate  public 
comment  and  internal  review. 

(ill)  In  the  case  of  program  direc- 
tives, the  mechanisms  must  be  availa- 
ble for  public  int<TTTnation  within  18 
months  after  promulgation  of  this 
part  and  Included  in  the  comprehen- 
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sive  air  programs  policy  and  guideline 
system  required  under  §  56.6(a)(1). 

(d)  This  section  applies  only  where 
the  EPA  responsible  official  In  Head- 
quarters deems  reasonable  and  appro- 
priate the  inclusion  of  the  mecha- 
nisms under  this  section  with  the  rule, 
regulation,  or  program  directive.  The 
determination  that  a  mechanism  is  un- 
necessary shall  be  explained  In  writing 
by  the  appropriate  responsible  official 
■  in  Headquarters  and  must  accompany 
the  relevant  rule,  regulation,  or  pro- 
gram directive  when  it  Is  issued  or 
published. 

%  .y>..')  Mechanisms  for  fairness  and  uni- 
formity— Responsibilities  of  Regional 
OfTice  employees. 

(a)  Each  res^nsible  official  in  a  Re- 
gional Office,  including  the  Regional 
Administrator,  shall  assure  that  ac- 
tions taken  under  the  Act  are  carried 
out  fairly  and  In  a  manner  that  is  con- 
sistent with  the  activities  of  other  Re- 
gional Offices  and  shall— 

( 1 )  Comply  with  the  mechanisms  de- 
veloped under  §  56.4  of  this  part,  and 

(2)  Implement  recommendations 
made  by  the  Regional  Office  Audit 
Committee  under  S  56.7  of  this  part. 

(b)  A  responsible  official  in  a  Re- 
gional Office  shall  seek  and  obtain 
written  concurrence  of  the  appropri- 
ate EPA  Headquarters  program  office 
on  any  interpretation  of  the  Act,  or 
rule,  regulation,  or  program  directive 
when  such  interpretation  may  result 
tn  inconsistent  application  among  the 
Regional  Offices  of  the  Act  or  rule, 
regulation,  or  program  directive. 

S  56.6  Dissemination  of  policy  and  guid- 
ance. 

(a)  The  Assistant  Administrator  for 
Air,  Noise,  and  Radiation  shall  estab- 
lish as  expeditiously  as  practicable  but 
no  later  than  one  year  after  promulga- 
tion of  this  part  the  programs  listed  in 
this  section  for  the  dissemination  of 
policy  and  guidance.  He  or  she  shall 
]  distribute  material  under  the  pro- 
j  grams  to  the  Regional  Offices  and 
'  State  and  local  agencies,  and  shall 
make  the  material  available  to  the 
public. 

(1)  A  comprehensive  air  programs 
policy  and  guideline  system  containing 
the  following: 

( i )  A  compilation  of  all  relevent  EPA 
program  directives  and  guidance, 
except  for  rules  and  regulations,  con- 
cerning the  requirements  under  the 
Act. 

(il)  A  procedure  whereby  each  Head- 
quarters office  with  air  pollution  con- 
trol responsibility  will  enter  new  and 
revised  guidance  into  the  compilation. 

(ill)  A  topical  index  of  all  material  in 

the  compilation  and  procedures  for 

^continually  updating  the  index.  The 

index  is  to  serve  as  a  manual  for  find- 
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ing  all  current  air  program  policy  and 
guidance. 

(iv)  An  annotated  bibliography  of  all 
the  material  in  the  compilation  and 
procedures  for  continually  updating 
the  bibliography. 

(2)  A  monthly  summary  of  Interpre- 
tations of  the  Act,  rules,  regulations, 
or  program  directives  made  under 
§  56.5(b)  of  this  part. 

(3)  A  semi-annual  compilation  of  the 
summary  of  interpretations  of  the  Act, 
rules,  regulations,  and  program  direc- 
tives made  under  S  56.5(b)  of  this  part. 

(b)  Each  Headquarters  office  with 
air  pollution  control  responsibility  will 
participate  in  the  development  and  Im- 
plementation of  the  system  outlined  In 
paragraph  (a)  of  this  section. 

(c)  At  the  initiation  of  any  major 
program  the  responsible  headquarters 
official  will,  if  he  or  she  determines  it 
appropriate,  develop  a  guidance  pro- 
gram consisting  of  videotape  presenta- 
tions, regional  workshops,  manuals, 
other  media,  or  combinations  of  these. 

§  36.7    Regional  OfTice  audits. 

(a)  (1)  Within  three  months  after 
promulgation  of  this  part,  the  Admin- 
istrator shall  /orm  a  Regional  Office 
Audit  Committee  comprising  repre- 
sentatives of  EIPA  Headquarters  of- 
fices, including  staff  of|ices,  and  se- 
lected Regional  Office  personnel  with 
air  pollution  control  responsibilities. 
The  Assistant  Administrator  for  Air. 
Noise,  and  Radiation  or  his  or  her  des- 
ignee shall  chair  the  Committee. 

(2)  The  Administrator  shall  annually 
review  the  composition  of  the  Region- 
al Offic«  Audit  Committee  and  make 
any  changes  that  he  or  she  deems  ap- 
propriate. 

(3)  The  Administrator  shall  consult 
with  Headquarters  Offices  with  air 
pollution  control  responsibilities 
before  forming  or  revising  the  commit- 
tee. 

(b)  (1)  The  Regional  Office  Audit 
Committee  shall  develop  criteria  for 
use  in  auditing  Regional  Office  pro- 
grams for  performance  in  implement- 
ing their  responsibilities  delegated 
under  Section  301(a)(1)  of  the  Act  in  a 
manner  consistent  with  any  mecha- 
nisms for  assuring  fairness  and  con- 
sistency developed  under  Section  56.4 
of  this  part.  These  criteria  must  also 
assure  an  adequate  quality  audit  of 
each  State's  adherence  to  the  require- 
ments of  the  Act  and  performance  In 
implementing  and  enforcing  the  Act. 

(2)  The  Audit  Committee  shall 
within  one  year  after  promulgation  of 
this  part  incorporate  those  criteria 
into  a  manual  for  use  in  performing 
audits  of  Regional  Offlces.  The 
manual  must  identify  the  activities  to 
be  audited.  The  audit  must  also  ad- 
dress the  uniformity  of  air  pollution 
control  regulation  between  adjacent 
States.   The   Audit  Committee   shall 
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revise  the  manual  from  time  to  time  to 
reflect  changes  in  national  priorities. 

(3)  The  Audit  Committee  shall  pub- 
lish notice  in  the  Federal  Register  of  > 
the  availability  of  the  audit  manual 
and  entertain  public  comments  on  the 
manual. 

(c)  At  least  once  annually,  the  Re^, 
gional  Office  Audit  Committee  shall' 
use  the  audlL  manual  to  audit  the  perJ 
formance  of  the  Regional  Offices.        I 

(d)  Within  60  days  after  the  complef- 
tion  of  an  audit,  the  Audit  Committee 
shall  provide  a  draft  audit  report  to 
the  Regional  Administrator  of  the  Re- 
gional Office  audited.  The  report  must 
set  forth  findings  and  include  any  in- 
stances of  inconsistent  application  of 
EPA  rules,  regulations,  and  program 
directives,  and  recommendations  for 
any  corrective  action  required. 

(e)  Within  30  days  after  receipt  of 
the  draft  audit  report,  the  Regional 
Administrator  may  provide  comments 
to  the  Audit  Committee. 

(f)  Within  90  days  after  submission 
of  the  draft  audit  report  to  the  Re- 
gional Administrator,  the  Audit  Com- 
mittee shall  provide  a  final  audit 
report  to  the  appropriate  Regional  Ad- 
ministrator, the  I  appropriate  head- 
quarters program  and  staff  offices, 
and  the  Administrator.  The  Audit 
Committee  shall  also  publish  notice  in 
the  Federal  Register  of  the  availabil- 
ity of  the  report. 

§  56.8    State  and  local  agency  performance 
audits. 

(a)(1)  Within  one  year  after  promul- 
gation of  this  part,  each  Assistant  Ad- 
ministrator and  each  Director  of  a 
«taff  Office  in  the  Office  of  the  Ad- 
ministrator with  air  pollution  control 
responsibilities,  together  with  Region- 
al Office  personnel  with  air  pollution 
control  responsibilities  as  selected  by 
the  Administrator,  shall  develop  crite- 
ria for  use  in  auditing  State  and  local 
air  pollution  control  programs  for  per- 
formance in  implementing  and  enforc- 
ing the  Clean  Air  Act.  The  criteria 
must  include  State  agency  activities 
for  which  national  consistency  is  re- 
quired. The  Offices  that  develop  the 
criteria  shall  provide  for  consultation 
with  affected  State  and  local  agencies 
in  the  development  of  the  criteria. 

(2)  The  Assistant  Administrator  for 
Air.  Noise,  and  Radiation  shall  incor- 
porate the  criteria  into  a  manual  for 
use  in  performing  the  audits.  He  or 
she  shall  provide  notice  in  the  Federal 
Register  on  the  availability  of  the 
manual  and  entertain  public  comment 
on  the  manual.  He  or  she  shall  revise 
the  manual  from  time  to  time  in  con- 
sultation with  the  offices  that  devel- 
oped the  audit  criteria  to  reflect 
changes  in  national  priorities. 

(b)  The  manual  must  identify  the 
specific  activities  to  be  audited.  The 
audit  must  be  limited  to  a  review  of 
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the  performance  of  the  Stat  in  Imple- 
menting and  enforcing  the  Act  and 
the  manner  In  which  the  State  or  local 
agency  has  complied  with  the  Act,  ap- 
propriate EPA  regulations  and  policy, 
and  any  conditions  of  a-  delegation  of 
authority  from  EPA.  The  audit  must 
also  address  the  degree  to  which  air 
pollutin  control  regulations  between 
adjacent  jurisdictions  of  local  and  re- 
gional governments  are  incompatible. 

(c)  At  least  once  annually,  each  Re- 
gional Administrator  shall  use  the 
audit  manual  to  audit  the  perform- 
ance of  each  State  and  each  local 
agency  that  has  responsibility  under 
the  Clean  Air  Act. 

(d)  Within  60  days  after  the  comple- 
tion of  the  audit,  the  Regional  Admin- 
istrator shall  provide  a  a  draft  audit 
report  to  the  Director  of  the  audited 
agency.  The  report  must  set  forth 
findings  and  include  any  instances  of 
inconsistent  application  of  Federal 
Statutes,  regulations,  and  policy,  and 
recommendations  for  any  corrective 
action  required. 

(e)  Within  30  days  after  receipt  of 
the  draft  report,  the  Director  of  the 
audited  agency  may  provide  comments 
to  the  Regional  Administrator. 

(fMl)  Within  90  days  after  submis- 
sion of  the  draft  audit  report  to  the  di- 
rector of  the  agency,  the  Regional  Ad- 
ministrator shall  provide  a  final  audit 
report  to  the  EPA  Administrator  and 
the  following: 

(i)  For  State  agencies,  the  Governor 
of  the  State  and  the  director  of  the 
State  air  pollution  control  agency. 

(ii)  For  local  agencies,  the  chief  ex- 
ecutive of  the  government  having  ju- 
risdiction over  the  local  agency  and 
the  director  of  the  local  air  pollution 
control  agency. 

(2)  The  Regional  Administrator 
shall  also  publish  notice  of  the  avail- 
ability of  the  audit  report  in  the  Fed- 
eral Register. 

(g)  At  his  or  her  discretion,  the  Re- 
gional Admini-strator  may  perform  the 
audit  required  under  this  section  with 
the  periodic  audit  required  by  EPA 
grant  regulations,  except  that  the 
audit  report  required  by  this  section 
must  be  prepared  as  a  separate  docu- 
ment. 

[FR  Doc.  79  6938  Filed  3-8-79;  845  am) 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

4 

Offic*  of  Education 

(45  CFt  PaH  I61h) 

FINANCIAL  ASSISTANCE  FOI 
ENVIRONMENTAL  EDUCATION  PROJECTS 

Proposed  Rulot 

AGENCY:  Office  of  Education.  HEW. 


PROPOSED  RULES 

ACTION:  Notice  of-^^Proposed  Rule- 
making. 

SUMMARY:  The  Commissioner  of 
Education  proposes  regulations  gov- 
erning grants  under  the  Environmen- 
tal Education  Act  of  1978.  Grants 
assist  educational  projects  that  im- 
prove public  understanding  of  environ- 
mental Issues  as  they  relate  to  the 
quality  of  life. 

The  proposed  regulations  incorpo- 
rate an  amendment  to  the  previous  au- 
thority governing  the  program.  This 
amendment  permits  multi-year  fund- 
ing of  projects.  The  proposed  regula- 
tions also  simplify  the  current  regula- 
tions. 

DATES:  Comments  on  these  proposed 
regulations  must  be  received  on  or 
before  April  23.  1979.  Written  com- 
ments are  preferred. 

ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Sylvia  Wright.  Pro- 
gram Officer.  Office  of  Environmental 
Education.  Room  2025.  FOB-6.  400 
Maryland  Averme,  SW.,  Washington, 
D.C.  20202. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Sylvia  Wright,  (202)  245-9231. 

SUPPLEMENTARY  INFORMATION: 
The  Environmental  Education  Pro- 
gram provides  grants  to  public  and  pri- 
vate nonprofit  organizations,  agencies, 
and  institutions.  These  grants  support 
developmental,  demonstration,  and 
mini-grant  projects  that  improve  edu- 
cation about  environmental  issues  and 
alternative  resolutions  of  those  issues. 
The  Environmental  Education  Act 
(Pub.  L.  91-516.  as  amended  by  Pub.  L. 
93-278)  has  l)een  reauthorized  by  the 
Education  Amendments  of  1978,  Pub. 
L.  95-561,  Section  301,  with  only  tech- 
nical amendments.  This  reauthoriza- 
tion places  the  Envitpnmental  Educa- 
tion Act  in  Part  H  of  Title  III  of  the 
Elementary  and  Secondary  Education 
Act.  As  a  consequence,  it  is  now  one  of 
a  number  of  programs  grouped  under 
Title  III— "Special  Projects."  All  of 
these  programs  are  Ijeing  placed  to- 
gether in  the  Code  of  Federal  Regula- 
tions. Accordingly,  the  Environmental 
Education  Regulations  become  Part 
161h  of  Title  45  of  the  Code  of  Federal 
Regulations.  Because  of  the  inclusion 
of  the  Environmental  Education  Act 
in  Title  III  of  the  Elementary  and  Sec- 
ondary Eklucation  Act:  ( 1 )  Local  educa- 
tional' agencies  must  afford  the  public 
an  opportunity  to  comment  on  the 
subject  matter  of  their  applications; 
and  (2)  local  educational  agencies  and 
State  educational  agencies  must  meet 
the  requirements  in  Title  III  of  the 
Elementar)'  and  Secondary  Education 
Act  for  Involvement  of  private  schools. 
The  propased  regulations  simplify  ex- 
isting regulations  and  incorporate  a 
new  rule  for  the  award  of  multi-year 


grants.  Under  the  multi-year  grant 
provision,  projects  may  he  funded  on  a 
non-competitive  basis  after  the  first 
year.  These  grants  may  support  com- 
prehensive projects  that  have  the  po- 
tential for  achieving  national  demon- 
stration status. 

National  public  and  private  educa- 
tional organizations  and  other  inter- 
ested groups  that  attended  a  public 
meeting  held  by  the  Bureau  of  Ele- 
mentary and  Secondary  Education  on 
September  14.  1978  were  informed 
that  new  regulations  for  the  Environ- 
mental Education  Program  would  be 
developed.  Since  there  were  only  tech- 
nical amendments  involved,  no  issues 
had  been  identified  and  no  comments 
have  been  received. 

Since  1973  each  Office  of  Education 
grant  program  has  been  governed  by 
two  sets  of  regulations:  the  specific 
program  regulations  and  the  OE  Gen- 
eral Provisions  Regulations  in  45  CFR 
Parts  100  through  lOOd. 
,  As  a  part  of  Operation  Common 
Sense,  the  Department  is  developing  a 
revision  of  the  OE  General  Provisions 
Regulations  that  will  update  and  clari- 
fy administrative  and  fiscal  require- 
ments and  will  consolidate  or  elimi- 
nate overlapping,  duplicative,  or  Incon- 
sistent program  regulations.  The  new 
regulations  will  be  titled  Education  Di- 
vision General  Administrative  Regula- 
tions (EDGAR).  These  new  consoli- 
dated regulations  will  apply  to  pro- 
grams In  the  entire  Education  Division 
and  will  cover  a  number  of  subjects 
not  covered  in  the  General  Provisions 
Regulations. 

The  new  regulations  will  adopt 
HEWs  general  grant  regulations  (45 
CFR  Part  74)  by  reference,  rather 
than  repeating  them  verbatim  as  is 
currently  done  in  the  General  Provi- 
sions Regulations. 

By  eliminating  duplicative  program 
regulations,  EDGAR  Is  expected  to 
make  a  sut>stantlal  contributiou  to  the 
overall  simplification  of  Education  Di- 
vision regulations. 

EDGAR  will  provide  consolidated 
regulations  on— 

( 1 )  How  to  apply  for  a  grant: 

(2)  How  the  Eklucatlon  Division 
makes  grants: 

(3)  Conditions  that  a  grantee  must 
meet: 

(4)  The  administrative  responsibil- 
ities of  a  grantee;  and 

(5)  The  compliance  procedures  of 
the  Education  Division. 

However,  since  EDGAR  has  not  yet 
been  published,  no  cross-references  to 
EDGAR  are  Included  in  this  docu- 
ment. Some  provisions  that  may  even- 
tually be  included  in  EDGAR  are  pul>- 
llshed  in  this  document  either  in  the 
text  or  as  an  appendix.  When  EDGAR 
is  issued  as  final  regulations,  any  over- 
lapping provisions  will  be  removed 
from  these  regulations. 
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Any  comments  from  the  public  on 
these  proposed  regulations  that  also 
relate  to  EDGAR  will  be  considered  in 
the  revision  of  both  these  regulations 
and  EDGAR. 

If  EDGAR  is  not  issued  as  final  reg- 
ulations in  time  for  making  grants 
under  this  program  in  fiscal  year  1980. 
the  Office  of  Education  will  consider 
various  alternatives  including  the  fol- 
lowing: 

( 1 )  An  interim  adoption,  for  this  pro- 
gram, of  the  general  grant  regulations 
in  45  CFR  Part  74  (which  also  apply  to 
other  agencies  in  the  Department), 
and  the  sections  in  the  existing  OE 
General  Provisions  Regulations  that 
are  not  affected  by  the  revised  policies 
in  Part  74:  or 

(2)  An  interim  adoption,  for  this  pro- 
gram, of  Part  74  and  any  necessary  ad- 
ditional regulations  proposed  in 
EDGAR. 

In  addition,  applicants  are  encour- 
aged to  read  the  statute  which  autho- 
rizes the  program,  since  these  regula- 
tions do  not  incorporate  provisions 
that  are  clearly  stated  in  the  statute. 
Copies  of  the  statute  and  other  rele- 
vant material  will  be  made  available  to 
applicants  with  the  application  packet. 

Dated:  December  27. 1978. 

JOHW  Ellis 
Acting  U.S.  Commissioner 
of  Edxtcation. 

Approved  February  7.  1979. 

Joseph  A.  Califano.  Jr., 
Secretary  of  Health, 
Education,  and  Welfare. 

(Catalog  of  Federal  E>omcstic  Assistance 
Number  13.522.  Environmental  Education 
Act). 

The  Commissioner  redesignates  Part 
183  of  43  CFR  as  Part  161  h  and  pro- 
poses to  revise  the  regulations  to  read 
as  follows: 

PART  1 61  h— FINANCIAL  ASSISTANCE  FOR 
ENVIRONMENTAL  EDUCATION  PROJECTS 


Stibport  A — Gonorol 


Educa- 


Sec. 

161  h.l    What  Is  the  Environmental 
lion  Program?  '  \ 

161h.2    (Reserved)  \ 

161h.3  What  are  the  definitions  that  apply 
specifically  to  this  program? 

161h.4    Who  is  eligible  to  receive  grants? 

Subpart  1— What  Kind  of  ProjocH  Dom  Mm 
Offic*  of  Edwcotion  Astict  Under  Thit  Program? 

161h.l0  What  are  the  purposes  of  the  pro- 
ject*? 

161h.ll  What  categories  of  projects  are 
supported? 

161  h.  12  Whit  is  a  comprehensive  multi- 
year  project? 

I61h.l3    What  is  a  general  project? 

161h.l4    What  is  a  mini-grant  project? 

161h.l5  Will  priorities  for  funding  be  es- 
tablished? 


Subpart  C — How  Doo«  On*  Apply  for  a  Grant? 

161h.20    [Reserved] 

161h.21    To    Whom     must     an    applicant 
submit  its  application  for  comment? 

Subpart  D— How  b  a  Grant  Mod*? 

161h.30    What  selection  criteria  does  the 
Commissioner  use? 

Subpart  E — What  CoftdHiont  Mu«t  a  Grant** 
M**t? 

161h.40    Must  a  grantee  help  defray  part  of 

its  project's  cost? 
161h.41    Are  there  restrictions  on  the  type 

of  costs  a  grant  may  support? 
16lh.42    What  other  restrictions  apply  to 

the  use  of  grants? 
Appendix 

Authority:  Part  H  of  Title  III  of  the  Ele- 
mentary and  Secondary  Education  Act  as 
amended  by.  Pub.  h.  95-561  (20  U.S.C.  3011- 
3018) 

Subpart  A — Gonaral 

§  161h.l    What  is  the  Environmental  Edu- 
cation Program? 

The  Eiivironmental  Education  Pro- 
gram assists  educational  projects  that 
Improve  public  understanding  of  envi- 
ronmental issues  as  they  relate  to  the 
quality  of  life.  Under  this  program, 
the  Commissioner  may  award  direct 
grants  to  public  or  nonprofit  private 
institutions,  agencies,  or  organizations 
for  developmental,  demonstration  or 
mini-grant  projects.  » 

(20  U.S.C.  3011-3018)  v 

§161h.2    [Reserved] 

S161h.3    What    are    the    definitions    that 
apply  specifically  to  this  program? 

(a)  As  used  in  these  regulations— 

"Act"  means  the  Environmental 
Eklucatlon  Act  of  1978: 

"Consortium"  means  a  group  con- 
sisting of  representatives  of  various 
Eu-eas  of  expertise  In  environmental 
education,  such  as  State  and  regional 
planning,  economics,  sfbcial  policy,  en- 
vironmental protection,  public  Inter- 
est, business,  higher  education,  sec- 
ondary education,  and  •community 
education; 

"Environmental  area  of  study" 
means  the  study  of  the  relation  of  var- 
ious aspects  of  the  natural  and  man- 
made  environment  to  the  total  human 
environment.  These  aspects  Include 
the  relation  of  energy,  population,  re- 
source allocation  and  depletion,  con- 
servation, transportation,  technology, 
economic  impact,  and  urban  and  rural 
planning  to  the  total  human  environ- 
ment. The  term  also  encompasses  spe- 
cific envlrormiental  Issues. 

"Resources"  means  materials,  per- 
sonnel, methods,  or  information: 

"Target  group"  means  the  group  to 
benefit  from  or,  to  participate  In.  a 
project. 


(b)  The  term  "environmental  educa- 
tion" Is  defined  In  the  Act. 

(20  U.S.C.  3011-3018) 

S  161h.4    Who  is  eligible  to  receive  grants? 

(a)  The  following  are  eligible  to  re- 
ceive grants: 

(1)  I*ublltand  private  Institutions 'of 
higher  education  and  other  nonprofit 
private  organizations.  Each  of  these 
applicants  shall  have  been  In  existence 
for  one  year  or  more. 

(2)  State  educational  agencies,  local 
educational  agencies,  and  other  public 
agencies  and  organizations. 

(3)  Consortia  of  eligible  applicants. 

(b)  State  educational  agencies  and 
local  educational  agencies  must  meet 
the  requirements  for  the  Involvement 
of  private  schools  In  Sec.  302(b),  Title 
III,  Elementary  and  Secondary  Educa- 
tion Act  of  1965. 

(20  U.S.C.  3013(bKl)  and  3016) 

Subpart  B— What  Kbid  of  Proi*<H  Dom  Hi* 
Offic*  of  Education  As»i«t  Ur>d*r  Thi«  Program? 

§  161h.l0    What  are  the  purposes  of  the 
projects? 

In  order  to  be  considered  for  a  grant, 
an  applicant  shall  propose  a  project 
that— 

(a)  Includes  the  study  of  the  policy, 
social,  cultural,  and  economic  aspects 
of  the  environmental  area  of  study  or 
IssuesTo  he  addressed;  and 

(b)  Provides  an  objective  and  bal- 
anced treatment  of  different  views  on 
environmental  Issues  and  resolutions 
of  those  issues. 

(20  VS.C.  3011) 

§l$lh.ll    What  categories  of  projectn  are 
supported? 

Basic  categories.  Funds  may  be 
awarded  for  three  types  of  projects: 

(a)  Comprehensive  multi-year  pro- 
jects. 

(b)  General  projects. 

(c)  Mini-grant  projects. 

(20  U.8.C.  3013,  3016) 

S  161h.l2    What  is  a  comprehenHive  muhU 
year  project? 

(a)  A  comprehensive  multi-year  proj- 
ect is  a  developmental  or  a  demdnstra- 
tlon  project  that  involves  a  number  of 
activities  In  environmental  education 
and  has  more  than  one  target  group. 

(b)  A  comprehensive  multi-year  proj- 
ect Is  intended  to  demonstrate  effec- 
tive methods  for— 

(1)  Improving,  over  the  long  term, 
individual  and  Institutional  capabili- 
ties In  environmental  education; 

(2)  Adapting  new  knowledge  about 
the  environment  as  It  becomes  availa- 
ble: 

(3)  Identifying  and  using,  in  an  ap- 
propriate and  effective  way.  a  broad 
range  of  local  and  regional  resources: 
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(4)  Achieving  significant  interaction 
Ijetween  formal  education  and  commu- 
nity education;  and 

(5)  Facilitating  local  or  regional 
adoption  of  the  projects  activities  and 
the  continuation  of  those  activities 
after  the  project  period  ends. 

(c)  A  comprehensive  multi-year  proj- 
ect requires  more  than  12  months  to 
achieve  its  objective(s)  and  may  be 
supported  for  up  to  three  years. 
Grants  may  l>e  provided  for  an  initial 
12-month  budget  period  and  for  12- 
month  continuation  budget  periods. 
The  budget  periods  for  these  projects 
must  be  clearly  related  to  the  time 
necessary  for  each  stage  of  the  proj- 
ect; e.g..  planning,  design,  implementa- 
tion, demonstration,  and  local  adop- 
tion. I 

(20U.aC.  3013) 

9  I6lh.l3    What  w  a  general  pruject? 

(a)  A  general  project  is  a  develop- 
mental project  that  focujes  on  a  single 
activity  in  environmental  education. 

(b)  A  general  project  is  intended  to 
result  in  a  new  or  refined  resource  for 
the  project's  target  group. 

(c)  A  general  project  requires  no 
more  than  12  months  to  achieve  its 
objective(s). 

»20  use.  3013) 

§  I6lh.lt     What  is  a  mini-grant  project? 

(a)  A  mini-grant  project  is  one  or 
more  community  worltshops.  seminars, 
symposiums,  or  conferences  on  a  com- 
munity or  local  environmental  prob- 
lem. 

(b)  A  mini-grant  project  is  Intended 
to  assist  adults— including  meml)ers  of 
community  organizations  other  than 
the  grantee  organization— in  under- 
standing— 

(1)  The  causes  and  effects  of  an  envi- 
ronmental problem; 

(2)  Local  policies,  practices,  and 
i.ssues  associated  with  the  problem: 
and 

(3)  The  options  for  resolving  the 
problem. 

(c)  In  addition  to  the  primary  activi- 
ty, a  mini-grant  project  may  include  a 
variety  of  preparatory  and  follow-up 
activities  as  needed  to  assure  the  pro- 
ject's success. 

(d)  A  mini-grant  project  usually  re- 
quires fewer  than  12  months  to 
achieve  its  obJectlve<s). 

tMU.S.C.  3016) 

$  161.1.'>  Will  prioritin  for  fundini^be  es- 
^      tablibhcd? 

(a)  The  Commissioner  may  establish 
■  priorities  among  projects  to  be  funded 

in  any  given  year.  The  Commi.ssioner 
announces  these  priorities  In  the  Fed- 
eral Register. 

(b)  In  addition— 

(1)  In  awarding  grants  for  compre- 
hensive multi-year  projects,  the  Com- 
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missioner  gives  priority  to  consortia  of 
eligible  applicants;  and 

(2)  In  awarding  grants  for  mini- 
grant  projects,  the  Commiasloner  gives 
priority  to  nonprofit  citizens'  groups 
and  volunteer  organizations. 

(20  use.  3013.3018) 

Subpcrf  C — How  0«««  On*  Apply  to*  o  Grant? 

S  I61h.20    [ReMT^ed] 

§  161h.3l     To    whom    must    an    applicant 
submit  its  application  for  comment? 

Before  submitting  an  application  to 
the  Commissioner,  a  local  educational 
agency  shall  submit  a  copy  of  its  appli- 
cation to  its  State  educational  agency 
for  review  and  comment.  ^ 

(20  U.S.e.  3014(b)) 

Subpart  D— How  i*  m  Grant  Mada? 

§  I6lh..10    What  Helection  criteria  dates  the 
^  Commituiioner  use? 

(a)  The  Commissioner  evaluates  an 
application  on  the  basis  of  the  selec- 
tion criteria  in  this  section  and  In  the 
Appendix  to  this  part. 

(b)  The  selection  criteria  In  the  Ap- 
pendix constitute  30  po.ssible  points. 

(c)  The  criteria  contained  In  this  .sec- 
tion constitute  70  possible  points.  The 
maximum  possible  point  score  for 
each  criterion  Indicates  the  relative 
importance^  a.ssigned  to  that  criterion 
by  the  Cominissioner.  as  follows: 

(1)  The  extent  to  which  the  pro- 
posed project— 

(1)  Organizes  Into  a  meaningful  rela- 
tion to  one  another  the  policy,  social, 
economic,  cultural,  technological,  bio- 
physical, and  human  health  aspects  of 
the  environmental  area  of  study  of 
issues(s)  to  be  addressed:  (25  points) 

(ii)  Reflects  current  knowledge  of 
the  environmental  area  of  study  or 
lssue<s)  to  be  addressed;  ( 10  points) 

(III)  Communicates  the  Itnowledge  in 
a  manner  that  is  appropriate  to  the 
project's  objectlve(s)  and  target 
group(s).  (10  points) 

(2)  The  extent  to  which  the  project 
will  enhance  the  ability  of  its  target 
group(s)  to  participate  in  environmen- 
tal decision-making  by  lmprovli\«  the 
ability  of  the  group(s)  to— 

(I)  Contribute  to  the  identification 
of  envlrorunental  issues  and  alterna- 
tive resolutions  of  those  issues; 

(li)  Assess  short-  and  long-term  risks. 
benefits,  costs,  and  acceptability  of  al- 
ternative resolutions;  and 

(ill)  understand  the  need  for  practi- 
cable resolutions  embodying  differing 
points  of  view.  (15  points) 

(3)  The  extent  to  which  the  project 
demonstrates— under  one  of  the  fol- 
lowing categories— potential  for  Im- 
proving the  quality  of  environmental 
education: 

(I)  If  the  proposed  project  Is  a  com- 
prehensive   multi-year     project,     the 


extent  to  which  It  has  the  potential 
for  being  a  national  demonstration 
project;  or 

(ID  If  the  proposed  project  Is  a  gen- 
eral project,  the  extent  to  which  Its  re- 
sults can  be  adapted  for  environmen- 
tal education  In  other  areas  of  the 
country;  or 

(Hi)  If  the  proposed  project  is  a  mini- 
grant  project,  the  extent  to  which  It  is 
likely  to  Improve  the  ability  of  lU 
target  group(s)  to  understand  local  en- 
vironmental Issues  In  a  broader  con- 
text. (10  points) 

(20  use.  3013.  3016) 
SwbpoH  E— What  CondMiont  Mw«t  a  (^rontoa 


$  ISIh.40    Must  ■  grantee  help  defray  part 
of  its  project's  cost? 

(a)  If  the  project  is  a  national-level 
curriculum  development,  evaluation, 
dissemination,  or  demonstration  proj- 
ect, the  grant  may  cover  100  percent 
of  the  cost. 

(b)  If  the  project  Is  a  mini-grant 
project,  the  grant  may  cover  100  per- 
cent of  the  cost  up  to  $10,000. 

(c)  For  other  types  of  projects, 
gran^  may  not  exceed  80  percent  of 
the  approved  project  cost  for  the  first 
year.  In  the  second  and  third  years, 
grants  may  not  exceed  an  amount 
equal  to  60  percent  and  40  percent,  re- 
spectively, of  the  approved  first-year 
project  cost. 

(20  Ifse.  3014(d)) 

§  I6lh.ll     Arc    there    restrictions    on    the 
type  of  cuHtM  a  grant  may  support? 

(a)  Funds  may  not  be  used  for  con- 
struction, repair,  remodeling,  or  alter- 
ation of  facilities  or  sites,  (b)  Funds 
may  not  be  lised  for  subgrants. 

(20  use.  3013.  3016) 

§  161. hl2  .What  other  restrictions  apply  to 
the  use  of  grants? 

Grants  may  be  used  to  supplement 
or  increase  funds  made  available  by 
the  applicant  for  the  project.  Grants 
may  not  be  lised  to  supplant  these 
funds. 
(20U.S.e.  3014(a>(4» 

''  Aptcndix  TO  Part  161h 

SEXECTION  CRITERION— FLAW  OF  OPFRATIOW 

(R)  The  Commissioner  reviews  each  appli- 
cation for  Information  that  sho«-s  the  qual- 
ity of  the  plan  of  operation  for  the  project. 

(b)  The  Commissioner  looks  for  Informa- 
tion that  shows— 

(1)  High  quality  in  the  design  of  the  proj- 
ect; 

(2)  An  effective  plan  of  management  that 
insures  proper  and  efficient  admlnLstration 
of  the  project; 

(3)  A  clear  description  of  how  the  objec- 
tives of  the  project  relate  to  the  purjxwe  of 
the  program:  and 


(4)  The  viay  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each  ob- 
jective. ( 10  poinU) 

SELECTION  CRITERION— QOALITY  OP  KEY 
PERSONNEL 

(a)  The  Commissioner  reviews  each  appli- 
cation for  Information  that  shows  the  qual- 
ity of  the  key  personnel  the  applicant  plans 
to  use  on  the  project. 

(b)  The  Commissioner  looks  for  Informa- 
tion that  shows— 

(1)  The  qualifications  of  the  project  direc- 
tor (if  any): 

(2)  The  qualifications  of  each  of  the  other 
key  personnel  used  in  the  project: 

(3)  The  qualifications  of  any  of  the  follow- 
ing persons  who  are  hircKl  for  the  project— 

(i)  Any  memtxT  of  the  immediate  family 
of  a  person  on  the  project  staff; 

(ii)  Any  memlxr  of  the  governing  t>ody  of 
the  grantee:  or  i 

(ill)  Any  member  of  the  immediate  famllj 
of  a  person  on  that  governing  Ixxly. 

(4)  The  time  that  each  person  referred  to 
In  paragraphs  (b)  (l)-(3)  plans  to  commit  to 
the  project:  %nd 

(5)  The  extent  to  which  the  applicant,  as 
part  of  its  nondiscriminatory  employment 
practices,  encourages  applications  for  em- 
ployment from  persons  who  are  members  of 
groups  that  have  l>een  traditionally  under- 
represented,  such  as  mcml)ers  of  racial  of 
ethinic  minority  groups,  women,  handi- 
capped persons,  and  the  elderly. 

(c)  To  determine  the  qualifications  of  a 
person,  the  Commissioner  considers  evi- 
dence of  past  experience  in  fields  related  to 
the  objectives  of  the  project,  as  well  as 
other  Information  that  the  applicant  pro- 
vides. (7  points) 

SELECTION  CRITERION— BUDGET  AND  COST 
EPFBCTIVENESS. 

(a)  The  Commissioner  reviews  each  appli- 
cation for  information  that  shows  that  the 
project  has  and  adequate  budget  and  is  cost 
effective. 

(b)  The  Commissioner  \ooka  for  Informa- 
tion that  shows— 

( 1 )  The  budget  for  the  project  is  adequate 
to  support  the  project  activities:  and 

(2)  Costs  are  reasonable  In  relation  to  the 
objectives  of  the  project.  (5  points) 

SELECTION  CRITERION— EVALUATION  PLAN 

(a)  The  CommLssioner  reviews  each  appli- 
cation for  information  that  shows  the  qual- 
ity of  the  evaluation  plan  for  the  project. 

(b)  The  Commissioner  looks  for  informa- 
tion that  shows  an  objective,  quantifiable 
method  of  evaluation.  (S  points) 

SELECTION  CRITERION— ADEQDA<ry  OF 
RESOITRCES 

(a)  The  Commissioner  reviews  each  appli- 
cation for  information  that  shows  that  the 
applicant  plans  to  devote  adequate  re- 
sources to  the  project,  including  resources 
to  meet  the  needs  of  persons  to  be  served  by 
the  project  who  are  mcmt>er8  of  groups  that 
have  been  traditionally  underrepresented, 
such  as— 

(1)  Members  of  racial  or  ethnic  minority 
groups: 

(2)  Women: 

(3)  Handicapped  persons;  and  i, 

(4)  The  elderly. 

(b)  The  Commissioner  looks  for  informa- 
tion that  shows— 


PROPOSED  RULES 

(1)  Tlie  facilities  that  the  applicant  plans 
to  U.SC  are  adequate;  and 

(2)  The  equlpmAit  and  supplies  that  the 
applicant  plans  to  use  are  adequate.  (3 
points) 

(FR  Doc.  79-7157  Filed  3-8-79:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(47  CFR  ParH  31,  33,  42  and  43] 

[CC  Docket  No.  78-1961 

REVISION  OF  UNIFORM  SYSTEM  OF  AC- 
COUNTS AND  FINANOAL  REPORTING  RE- 
QUIREiMENTS  FOR  TELEPHONE  COMPANIES 

Notice  Establif  hing  Sarvic*  U»t 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  Establishing  Service 
List. 

SUMMARY:  This  Notice  establishes  a 
service  list  to  be  used  in  future  rounds 
bf  comments  in  the  proceeding  Involv- 
ing a  proposed  revision  of  the  Uniform 
System  of  Accounts  and  Financial  Re- 
porting Requirements  and  provides  a 
procedure  for  other  Interested  persons 
to  be  included  on  the  list. 

DATES:  Non-Applicable. 

ADDRESSES:     Federal     Communica- 
tions Commission,   Washington, 
20554. 

FOR      FURTHER 
CONTACT: 

Doug  Slot  ten.  Policy  and  Rules  Divi- 
sion, (202-632-9342). 

SUPPLEMENTARY  INFORMATION: 

Released:  March  9.  1979. 

In  the  matter  of  revision  of  the  uni- 
form system  of  accounts  and  financial 
reporting  requirements  for  telephone 
companies  (Parts  31.  33.  42  and  43  of 
the  FCC's  rules.  CC  Docket  No.  78- 
196.  See  43  FR  40886.  September  13, 
1978. 

1.  On  July  21,  1978,  the  Commission 
adopted  a  notice  of  proposed  rulemak- 
ing, FCC  78-453.  43  FR  33560  (1978). 
in  the  above  captioned  proceeding.  Ini- 
tial comments  were  due  January  15, 
1979.  To  date,  more  than  seventy  par- 
ties have  filed  comments  exceeding  a 
total  of  1700  pages.  A  list  of  the  names 
and  addresses  of  the  commenting  par- 
ties Is  appended  as  Attachment  A. 

2.  To  expedite  the  exchange  of  com- 
ments among  the  parties  In  future 
rounds  of  comments  in  this  docket,  we 
are  establishing  this  list  as  the  service 
list  for  the  docket.  Parties  to  this  pro- 
ceeding should  serve  a  copy  of  all 
pleadings  in  this  proceeding  on  those 
parties  listed  in  Attachment  A.  At 
least  one  copy  per  party  should  be 
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ser\'ed  on  those  firms  representing 
more  than  one  party.  Others  interest- 
ed in  participating  In  the  proceeding 
and  receiving  copies  of  the  comments 
may  be  included  on  the  service  list  by 
notifying  the  Commission  In  writing  of 
their  desire  to  be  included  on  the  serv- 
ice list  herein.  Anyone  Interested  only 
In  receiving  copies  of  Commission  ac- 
tions may  do  so  by  contacting  the 
Dockets  Branch  by  telephone  at  202- 
632-7535  or  by  writing  the  Dockets  ' 
Branch  at  the  Federal  Communica- 
tions Conunisslon.  Washington.  D.C. 
20554.  All  communications  must  speci- 
fy the  docket  number.  Copies  of  all 
comments  filed  and  Commission  ac- 
tions taken  will  be  available  for  public 
inspection  in  the  Conunlssions's  Public 
Reference  Room  at  1919  M  Street, 
NW..  Washington,  D.C. 

Federal  CoMMtmiCAXiONS 

Commission, 
Larry  F.  Darby, 
Chief,  Common  Carrier  Bureau. 

Attachment  A 

Jon  W.  Owens.  Oeneral  Manager.  Ace  Tele- 
phone Association,  207  East  Ceder  Street. 
Houston,  Minnesota  55943. 

Jeremiah  Courtney,  Esq.,  Philips  B.  Patton, 
Esq..  Jack  R.  Smith.  Esq.,  The  Ad  Hoc 
Telecommunications  Users  Committee. 
2120  L  Street.  N.W.,  Washington.  D.C. 
20037.  « 

Joseph  M.  Kittner,  Esq.,  Norman  P.  Le- 
venthal.  Esq..  McKenna,  Wilkinson  6e 
Kittner,  1150  Seventeenth  Street,  N.W., 
Washington,  D.C.  20036.  Counsel  for 
American  Broadcasting  Companies.  Inc.. 
CBS  Inc.,  National  Broadcasting  Compa- 
ny, Inc. 

Rol>ert  J.  Kaufman,  Esq..  American  Broad- 
casting Companies.  Inc..  1330  Avenue  of 
the  Americas,  New  York,  New  York  10019. 

Joseph  DeFranco,  Esq.,  CBS  Inc.,  1800  M 
Street,  N.W.,  Washington,  D.C.  20036. 

Howard  Monderer.  Esq.,  National  Broad- 
casting Company,  Inc.,  1800  K  Street. 
N.W.,  Washington,  D.C.  20006. 

Edward  Goldstein.  Esq.,  Assistant  Financial 
Officer,  Edward  Friedman,  Esq.,  Alfred  A. 
Green,  Esq.,  Franclne  J.  Berry,  Esq.. 
American  Telephone  and  Telegraph  Com- 
pany, 195  Broadway,  New  York,  New  York 
10007. 

David  Oorin.  John  O.  Demas.  Arthur  An- 
dersen dc  Co.,  1345  Avenue  of  the  Ameri- 
cas, New  York,  New  York  10019. 

Richard  W.  Braun.  Donald  W.  Auten. 
Arthur  Young  &  Company,  515  Olive 
Street,  St.  Louis.  Missouri  63101. 

Ray  J.  Smith,  Manager.  Blackfoot  Tele- 
phone Cooperative  Inc.,  1112  North  Rus- 
sell Street.  Missoula.  Montana  59801. 

Janice  E.  Kerr,  Esq.,  J.  Calvin  Simpson. 
Esq.,  Lawrence  Q.  Garcia.  Esq..  Public 
Utilities  Commission  of  the  Stale  of  Cali- 
fornia, 5066  State  Building,  San  Francisco. 
California  94102. 

Duane  L  Day,  President,  Cascade  Utilities. 
P.O.  Box  188.  Estacada.  Oregon  97023. 

Eugene  H.  Irmin^r.  Vice  President  and 
Controller,  Central  Telephone  &  Utilities 
Corporation.  OHare  Plaza.  5725  East 
River  Road,  Chicago.  Illinois  60631. 

Robert  McKeU,  President,  ChUlicothe  Tele- 
phone Company,  Chillicothe.  Ohio  45601. 
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S.  S.  Carpenter,  Personnel  Director.  Clifton 
Forge-Waynesboro   Telephone    Company. 
Executive  Office.  P.O.   Bo.x   2008.  Staun- 
ton. Vireinla '24401. 
Earl  F.  Phillips.  General  Manager.  Coa.slal 
Utilities.    Inc..    P.O.    Box    558/ 100    Ryon 
Atenue.  Mines ville.  Georgia  31313. 
Garry   R.   MacCortnack.  Socretary-Trra.swr- 
er.  Colorado  Independent  Telephone  A.s.so- 
ciation.  P.O.  Box  48.  Colorado  City.  Colo- 
rado 81019.  I 
Uiurenre    Singer.    Esq..    Fagor    Sc    Singer. 
Suite    300.    1737    DeSales    Street.    N.W.. 
Wa-shington.  DC.  20036.  Counsel  for  Con- 
sumer Federation  of  America. 
Ri<liard  A.  Gnospellus.  Coopers  A:  Lybrand. 
1251  Avenue  of  the  America.s.  Ne*  Yorlc. 
New  York  10020. 
Helen    E.    Foultz.    President.    Coopersburg 
Telephone  Company.  562  Thoma.s  Street. 
Coopersburg.  Pennsylvania  18036. 
E.     WillUms     Henry.     Esq.,     Lawrence     P. 
Keller.     Esq..     Ginsbury.     Feldman     and 
Bre.-is.    1700   Pennsylvania   Avenue.    N.W.. 
Wa-shington.  DC.  20006.  Counsel  for  Con- 
tinental Telephone  Corporation. 
Robert  O.  Karr.  President.  The  Craw-Kan 
Telephone  Coop)eratlve   A.SJ>ociation.   Inc.. 
Girard.  Kan.sas  66743. 
Jack    L.   Bentley.   General    Manager.   Delta 
County  Telephone  Company.   132  Grand 
Avenue.  P.O.  Box  730.  Paonia.  Colorado 
81428. 
Dean   E.    Anderson.   Manager.   Deuel   Tele- 
phone    Cooperative     As.sociat  ion.     Clear 
Lake.  South  Dakota  57226. 
W.  R.  Buchanan.  President.  Eastern  Mi.s.sou- 
ri  Telephone  Company.  215  West  Church. 
Bowling  Green.  Missouri  63334. 
Mike  Pitzpatrick.  Ernst  &  Ern.st.  1800  One 
Washington   Plaza.   Tacoma.   Wa.shltiglon 
98402. 
Edward  J.  Neckvatal.  Jr..  General  Manager. 
Farmers     Telephone.     129     East     Maple 
Street.  Lancaster.  Wisconsin  53813. 
David  L.  Swafford.  Executive  Director.  Flor- 
ida  Public  Service  Commi.ssion.   Fletcher 
Building.    101   East   Gaines  Street.  Talla- 
ha.ssee.  Florida  32304. 
Uiwrence     C.     Ware.     General     Manager. 
Garden  Valley  Telephone  Company.   Er- 
skine.  Minnesota  56535. 
E  A.  Gordon.  Treasurer.  Garrett  Telephone 
Company.   Inc..    112   Ea.st   Keyser  Street. 
Garrett.  Indiana  46738. 
B.  B.  Knowles.  Director.  Utilities  Financial 
Analysis.  Georgia  Public  Service  Commis- 
sion. 244  Washington  Street.'  S.W..  Atlan- 
ta. Georgia  3034. 
Richard  M.  Cahill.  Esq..  Adalbert  K.  Wnor- 
owski.  Esq..  GTE  Service  Corporation  and 
its  affiliated  domestic  telephone  operating 
companies.  One  Stamford  Forum.  Stam- 
ford. Connecticut  06904. 
Charles  H.   Lindsey.   Executive  Vice  Presi 
dent.  Georgia  Telephone  Association.  1900 
Century     Boulevard,     Suite     8.     Atlanta. 
Georgia  30345. 
Howard  Ellis.  President  &  Manager.  Havi- 
land     Telephone     Co..      Inc..      Havilahd. 
Kansas  67059. 
Irene    M.    Baldwin.    Vice  President.    Home 
Telephone  Company.  Inc.,  Galva,  Kansas 
67443. 
Illinois  Telephone  Cooperative  Association. 

P.O.  Box  299.  Louisville.  Illinois  62858 
Herbert  E.  Marks.  Esq..  Stephen  R.  Bell. 
Esq  .  Laurel  R.  Bergold.  Esq..  Wilkiruson. 
Cragun.  &  Barker.  1735  New  York 
Avenue,  N.W..  Washington.  DC.  20006. 
Counsel  for  Independent  Data  Communi- 
cations Manufacturers  Association.  Inc. 
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J.  Roger  Wollenborg.  E.sq..  David  R.  Ander- 
son. Esq..  William  T.  Lake.  Esq..  Gail  P. 
Schultz.  Esq  .  William.  Cutler.  A:  Picker- 
ing.   1666    K    Street.    N.W..    Wa.<;hington. 
DC.     20006.    Counsel     for    International 
Bu.siness  Machines  Corporation. 
J.  Gordon  Waller.  Esq..  Donald  G    Cherry. 
Elsq..     International     Busine.ss     Machines 
Corporation.  Old  Orchard  Road,  Armonk, 
New  york  10504. 
James  R.  Maret.  Esq..  Iowa  State  Commerce 
Commi-ssion.     300     Fourth     Street.     Des 
Moines.  Iowa  50309. 
J.  Kent  Jerome.  Secretary-Treasurer.  Iowa 
Telephone  As.sociatioru  1601  22nd  Street. 
Suite  209.  West  Des  Moines.  Iowa  50265. 
Robert   C.   Carson.   President.   J.B.N.   Tele- 
phone Company.  Inc..  Wet  more,   Kansas 
66350. 
Wallace   R.   Johnson.   Certified   Public   Ac- 
countant. Box  343.  Fergus  Falls  .  Minneso- 
ta 56537. 
John  LaBry.  Jr..  Accountant.  Kaplan  Tele- 
phone Company.  P.O.  Box  369.  Kaplan. 
Louisiana  70548. 
Leon    McDowell.    President.    Lathrop   Tele- 
phone  Company.    Administrative    Office. 
Mendon.  Missouri  64660. 
Michael   H.   Bader.   Esq..   Kenneth   A.   Cox. 
E.sq..  William  J.  Potts.  Jr..  Esq..  John  M. 
Pelkey.  Esq..  Haley.  Bader  and  Potts.  1730 
M  Street.  N.W..  Washington.  DC.  20036. 
Counsel     for     MCI     Telecommunications 
Corporation. 
John  R.  Worthington.  Esq..  MCI  Telecom- 
munications      Corporation.       1150— 17th 
Street.  N.W..  Washington.  DC.  20036. 
E.     R.     Harrington.     Secretary-Treasurer. 
Madison  Telephone  Company.  Inc.,  Madi- 
son. Kansas  66860. 
Eldon     M.     Snowden.     General     Manager. 
McDonough  Telephone  Cooperative.  Inc.. 
P.O.  Box  359.  Colchester.  Illinois  62326. 
W.  S.  Howard.  President.  Millington  Tele- 
phone  Company.    Inc..   4840   Navy   Road. 
Millington.  Tennessee  38053. 
C.   J.   McCurry,    Executive   Vice   President, 
Missouri  Telephone  Association.  Box  785. 
Jerrepson  City.  Missouri '65 101. 
R.  S.  McClelland.  Jr..  Executive  Vice  Presi- 
dent.  Mi.ssouri  Telephone   Company.  Ex- 
ecutive Offices.  200  East  Walnut  Building. 
P.O.  Box  878.  Columbia.  Mi.ssouri  65201. 
Francis  E.  Bowers.  President.  Moultrie  Inde- 
pendent Telephone  Company.  Lovtngton. 
Illinois  61937. 
Ivo  Bauman.  Vice  President— Manager.  Mt. 
Angel  Telephone  Company.  P.O.  Box  406. 
Mt.  Angel.  Oregon  97362. 
Eric  A.  Leighton.  Chairman  of  Task  Force 
to  Study  Proposed  FCC  Uniform  System 
of  Accounts.  Fred  C.  Huebner.  Chairman. 
Staff  Committee  on  Accounting.  National 
Association  of  Regulatory  Utility  Commis- 
sioners.  1102  Interstate  Commerce  Com- 
mission    Building.    Constitution     Avenue 
and  Twelfth  Street.  N.W..  Post  Office  Box 
684.  Washington.  D.C.  20044.  , 
David  Cosson.  Esq..  Robert  J.  Leigh.  Esq.. 
National    Telephone    Cooperative    Associ- 
-atlon.    2626   Pennsylvania   Avenue.    N.W.. 
.Washington.  D.C.  20037. 
E.  W.  Olson.  Vice  President.  Navajo  Com- 
munications   Co..    Inc..    P.O.    Box    707. 
Window  Rock.  Arizona  88515. 
Howard  S.  Smith.  Vice  President -General 
Manager.     Nevada     Telephone  Telegraph 
Company.  720  Joyce  Lake.  Drawer  K.  In- 
cline Village.  Nevada  89450. 
George   H.    Barbour.   President.   Jo.seph   C. 
O'Hara.  Chief.  Bureau  of  Accounts.  New- 
Jersey  Board  of  Public  Utilities.  Depart- 


ment   of  Energy.    101    Commerce   Street. 
Newark.  New  Jersey  07102: 
Peter  H.  Schiff.  Esq..  General  Coun.sel.  New- 
York  Department  of  Public  Service.  The 
Governor  Nelson  A.  Rockefeller  Empire - 
State  Plaza.  Albany.  New  York  12223. 
Peter  Van  Kampen.  Execuitive  Vice  Presi- 
dent. New  York  Stale  Telephone  As.socl- 
ation.     Inc..     Ill     Washington     Avenue. 
Albany.  New  York  12210. 
Leroy  H.  Hemingway.  Deputy  Commission- 
er. Director.  Utility  Program.  Public  Util- 
ity Commissioner  of  Oregon.  Labor  &  In- 
diLstries  Building.  Salem.  Oregon  97310. 
Nicholas  P.  Miller.  E.sq..  Preston.  Thorgrim- 
son.   Ellis.    Holman   &    Fletcher.    1776   F 
Steeet.    N.W..    Washington.    D.C.    20006. 
Counsel  for  the  Orgsnization  for  the  Pro- 
tection and  Advancement  of  Small  Tele- 
phone Companies. 
Howard  W.  Hall.  Jr..  Vice  President.  Plant 
Telephone  &  Power  Company.  Inc.,  P.O. 
Box  187.  Tifton.  Georgia.  31794. 
Robert  O.  Karr.  President.  The  Pleasanton 
Telephone  company.  P.O.  Box  435.  Plea- 
santon. Kansas  66075. 
Hazel  L.  Parker.  President.  Pymatuning  In- 
dependent Telephone  Company.  Reynolds 
Developnienl.    Post   Office   Box    No.    606. 
Greenville.  Pennsylvania  16125. 
Rochester  Telephone  Corporation,  100  Mid- 
town  Plaza.  Rochester.  New  York  14646. 
Robert   W.   Feragen.   Administrator.   Rural 
Electrification    Administration.    Washing- 
ton. DC.  20250. 
H.  J.  Austerman.  General  Manager.  Rural 
Telephone     Service     Co..     Inc.,     Lenora, 
Kansas  67645. 
Garry  R.  MacCormack.  President,  The  Rye 
Telephone   Company,   Inc.,   P.O.   Box   48, 
Colorado  City.  Colorado  81019. 
James  Smith.  Manager.  St.  Croix  Telephone 
Co..    154   E.   2nd   Street.   New   Richmond. 
Wi.scon.sin  54017. 
F.  Thomas  Tut  tie.  Esq..  Kevin  H.  Cassfdy. 
Esq..     Satellite     Business    Systems    8003 
Westpark  Drive.  McLean.  Virginia  22102. 
Counsel    for   Satellite    Business   Systems. 
Pierson.  Ball  Si  Dowd.   1200  18th  Street. 
N.W..  Washington.  DC.  20036. 
Alan  W.  Pedersen.  Vice  President,  Account- 
ing   and    Separations.    Southern    Kansas 
Telephone  Company.  Inc..  112  South  Lee 
Avenue.  Clearwater  Kansas  67026. 
Robert    W.    Ro.ss.    Rsq..    Southern    Pacific 
Communications  Company.  1801  K  Street. 
N.W.  Suite  221.  Washington.  DC.  20006. 
T.  C.  Lewis.  President.  The  Sullivan  County 
Telephone    Co..    Forksville.    Pennsylvania 
18616. 
James  Best.  Controller.  Telephone  Utilities. 
Inc..    P.O.    Box    E.    Ilwaco.    Washington. 
98624. 
Eugene  L.  Andrus.  Manager.  3  Rivers  Tele- 
phone Cooperative  Fairfield.  Montana. 
John    G.    Foster.    President.    Twin    Valley 
Telephone.      Inc..      Miltonvale.      Kansas 
67466. 
Thomas  J.  O'Reilly.  Esq..  United  States  In- 
dependent Telephone  Association.  1801  K 
Street.  N.W..  Suite  1201.  Washington.  D.C. 
20006 
Peter  M.   Andersen.   Esq..  U.S.   Telephone 
and  Telegraph  Corporation.  A  Subsidiary 
of  ITT.  67  Broad  Street.  New  York.  New 
York  10004. 
John    M.    Lothschuetz.    Esq..    Michael    T. 
Hyde.  Esq..  United  Telecom  Service,  Inc., 
on  behalf  of  member  companies  of  the 
United  Telephone  System.  1800  K  Street. 
H.VQ.  Suite  1102.  Washington.  DC.  20006. 


Warren  E.  Baker.  Esq..  Post  Office  Box 
11315.  Kansas  City  .  Missouri  64112. 

Dale  W.  Hemmy.  Certified  Public  Account- 
ant. H.  G.  Siepert  &.  Company.  1920  West 
Hart  Road.  Beloit.  Wisconsin  53511.  repre- 
senting United  Telephone  Company. 

S.  M.  Jensen,  Vice  President— General  Man- 
ager, Unitel  of  Nebraska.  Box  500.  Blair. 
Nebraska  68008. 

Rol)ert  D.  Saner.  Plant  and  Engineering. 
Vice  president.  Universal  Telephone.  Inc.. 
Universal  Building.  234  West  Wisconsin 
Avenue.  Milwaukee.  Wisconsin. 

Charles  J.  Cicchetti.  Ph.D..  Chairman.  Fred- 
erick C.  Huebner,  CPA,  Administrator.  Ac- 
counts and  Finance  Division.  Wisconsin 
Public  Service  Commission.  Hill  Farms 
Stat*  Office  Building.  Madison.  Wiscon- 
sin. 53702. 

Todd  Sanders.  President— General  Manager. 
Yell  County  Telephone  Company.  Post 
Office  Box  308.  Danville,  Arkansas  72833. 

Woodrow  Graber.  President.  Zenda  Tele- 
phone Company.  Inc..  Zenda.  Kartsas 
67159. 

J.  Randolph  MacPherson.  Esq..  Defense 
Communications  Agency,  Washington, 
DC.  20305. 
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OFFICE  OF  MANAGEMENT  AND 
1  BUDGET 

Offic*  of  Fcdarol  f rocur*m«nt  Policy 
148  CFR  Port*  3,  4,  5,  20,  25,  28] 
\    FEDERAL  ACQUISITION  REGULATION  PROJECT 
Availability  and  R*qu«tt  for  CommanI 

AGENCY:  Office  of  Federal  Procure- 
ment Policy,  Office  of  Management 
and  Budget. 

ACTION:  Notice  of  Availability  and 
Request  for  Comment  on  draft  Feder- 
al Acquisition  Regulation.' 

SUVTMARY:  The  Office  of  Federal 
Procurement  Policy  is  making  availa- 
ble for  public  and  Government  agency 
review  and  comment  segments  of  the 
draft  Federal  Acquisition  Regulation 
(FAR)  regarding  Ethics,  Contractor 
Records  Retention,  Publicizing  Con- 
tract Actions,  Labor  Surplus  Area 
Concerns.  Foreign  Acquisitions,  and 
Bonds,  and  Sureties.  Availability  of  ad- 
ditional segments  for  comment  will  be 
announced  on  later  dates.  The  regula- 
tion is  being  developed  to  replace  the 
current  system  of  procurement  regula- 
tions. It  will  be  a  single  uniform  acqui- 
sition regulation  for  use  by  all  Federal 
executive  agencies  in  the  acquisition 
of  supplies  and  services  with  appropri- 
ated funds. 

DATE:  Comments  must  be  received  on 
or  before  May  3.  1979. 

ADDRESS:  Obtain  copies  of  the  draft 
regulation  from  and  submit  comments 
to  William  W.  Thybony.  A.s.sistant  Ad- 
ministrator for  Regulations,  Office  of 
Federal  Procurement  Policy,  726  Jack- 

"The  Draft  Acquisition  Regulation   was 
filed  as  a  part  of  the  original  document. 
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son  Place,  NW,  Room  9025,  Washing- 
ton. DC  20503. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Maraist.  or  Strat  Valakis. 
(202)395-3300. 

SUPPLEMENTARY  INFORMATION: 
The  fundamental  purpose  of  the  FAR 
is  to  reduce  proliferation  of  regula- 
tions; to  eliminate  conflicts  and  redun- 
dancies; and  to  provide  an  acquisition 
regulation  that  is  simple,  clear  and  un- 
derstandable. The  intent  is  not  to 
create  new  policy.  However,  because 
new  policies  may  arise  concurrently 
with  the  FAR  project,  the  notice  of 
availability  of  draft  regulations  will 
summarize  the  section  or  part  availa- 
ble for  review  and  describe  any  new 
policies  therein. 

The  following  subparts  of  the  draft 
Federal  Acquisition  Regulation  are 
available  upon  request  for  public  and 
Government  agency  review  and  com- 
ment. 

Part  3— Ethics 

3.1  Standards  of  conduct         \ 

This  subpart  prescribes  strict  stand- 
ards of  conduct  for  all  government 
personnel  responsible  in  any  way  for 
conducting  government  business  with 
industry.  Rules  are  set  which  require 
complete  impartiality  and  avoidance 
of  even  the  appearance  of  a  conflict  of 
interest  in  Government  contractor  re- 
lationships. Further,  all  government 
employees  are  prohibited  from  solicit- 
ing or  accepting,  directly  or  indirectly, 
for  themselves  or  anyone  else,  any  gra- 
tuity, gift,  favor,  entertainment,  loan 
or  any  other  thing  of  monetary  value 
from  any  person,  business  or  group 
seeking  to  obtain  contractual  or  other 
business  or  fanancial  relationship  with 
their  agency.  A  Gratuities  'clause  is 
provided  for  review  and  will  be  pub- 
lished in  Part  52  of  the  completed 
FAR.  The  clause  provides  for  contract 
default  action  against  contractors 
found  in  violation  of  the  gratuity  pro- 
hibition. Government  employees  in- 
volved in  the  acquisition  process  will 
be  required  to  review  their  agency's 
Standard  of  Conduct  and  Ethics  regu- 
lations, at  least  annually.  Disciplinary 
action  will  be  taken  against  Govern- 
ment employees  for  violation  of  the 
standards  in  accordance  with  their 
agency's  regulations  issued  under  Title 
5.  Part  735.107.  Code  of  Federal  Regu- 
lations. 

3.2  Contractor  gratuities  to  govern^ 
ment  personnel 

This  subpart  implements  10  U.S.C. 
2207  for  the  Department  of  Defense 
and.  as  a  matter  of  policy,  is  extended 
to  all  executive  agencies  except  for  the 
assessment  of  exemplary  damages.  It 
provides  that  the  cognizant  Board  of 
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Ccmtract  Appeals,  after  notice  and 
hearing,  shall  determine  if  a  violation 
of  the  gratuities  clause  of  a  contract 
has  occurred.  The  gratuities  clause  is 
also  provided  for  review. 

3.3  Reports  of  suspected  antitrust  vio- 
lations and  other  ntmcfompetitive 
practices.  ^ 

This  subpart  provides  that  agency 
personnel  shall  report  all  suspected 
noncompetitive  practices  through  the 
contracting  officer  for  referral  to  the 
Attorney  General  of  the  United  States 
and  initiating  contractor  debarment  or 
suspension  measures.  Reports  will  be 
made  where  antitrust  violation,  collu- 
sive bidding.  foUow-the-leader  pricing, 
kickbacks,  rotated  low  bids,  subcon- 
tractor kickbacks,  or  other  similar 
practices  are  suspected.  Reporting  re- 
quirements of  the  Attorney  General 
have  been  shortened  and  simplified  to 
reduce  the  paperw-ork  burden. 

3.4  Contingent  fees. 

This  subpart  prescribes  policies  and 
procedures  that  restrict  contingent  fee 
arrangements  for  soliciting  or  obtain- 
ing Goverrvment  contracts  to  those 
permitted  by  10  U.S.C.  2306(b)  and  41 
U.S.C.  254(a).  These  statutes  require  a 
warranty  by  the  contractor  against 
contingent  fees  in  every  negotiated 
contract.  They  permit,  as  an  exception 
to  the  warranty,  contingent  fee  ar- 
rangements between  contractors  and 
bonafide  employees  or  agencies.  They 
also  provide  thai,  for  breach  or  viola- 
tion of  the  warranty  by  the  contrac- 
tor, the  Government  may  annul  the 
♦  contract  without  liability,  deduct  from 
the  contract  price,  or  otherwise  recov- 
er the  full  amount  of  the  contingent 
fee.  The  subpart  includes  guidance  for 
contracting  officer  review  of  contin- 
gent fee  representation  and  agree- 
ment. Also  included  from  Part  52  are 
the  required  solicitation  provision  and 
contract  clause. 

J.5    Buying-in. 

This  subpart  requires  that  the  con- 
tracting officer  take  appropriate 
action  to  ensure  buying-in  losses  are 
not  ^recovered  by  the  contractor 
through  the  pricing  of  change  orders 
or  follow-on  contracts  subject  to  cost 
analysis.  It  provides  that  the  Govern- 
ment should  minimize  the  opportunity 
for  buying-in  by  seeking  a  price  com- 
mitment for  the  entire  program  by 
using-multi-year  contracting  or  priced 
options. 

Part  4— Administrative  Matters 

4.7    Contractor  records  retention. 

This  subpart  provides  policies  and 
procedures  for  retention  of  records  by 
contractors  and  sulx;ontractors  to 
meet  the  records  review  requirements 
of  the  Government.  The  purpose  of 
this  subpart  is  to  relieve  the  burden  on 
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contractors  of  excessive  Records  reten- 
tion requirements  while  ensuring  that 
the  records  review  requirements  of  the 
Comptroller  General  and  contracting 
agencies  are  met.  It  specifies  the  types 
of  records  to  be  retained  and  the  re- 
tention periods. 

Part  5— Publicizing  Contract 
Actions 

5.1  Dissemination  of  information. 

This  subpart  prescribes  several  man- 
datory and  optional  methods  of  dis- 
seminating information  on  proposed 
^  contracts.  It  requires  that  contracting 
'  officers  maintain  a  reasonable  number 
of  copies  of  solicitations  publicized  in 
the  Commerce  Business  Daily  to  be 
available  to  those  not  initially  solicit- 
ed. It  also  implements  P.L.  95-507  re- 
quirement regarding  citation  of  appli- 
cable laws  or  agency  rules  for  small 
businesses. 

5.2  S'jtiopscs  of  proposed  contracts. 

This  subpart  implements  the  Small 
Business  Act  (15  U.S.C.  637(e))  which 
empowers  the  Secretary  of  Commerce 
to  obtain  notices  (sjTiopses)  of  all  pro- 
posed defense  agency  contracts  of 
$10,000  and  above  and  all  civilian 
agency  contracts  of  $5,000  and  above 
and  publicize  them  in  the  Commerce 
Business  Daily  (CBD).  It  provides  a 
number  of  exceptions  to  this  require- 
— — ffieht.  This  subpart  requires  that  the 
synopses  be  transmitted  to  the  CBD 
no  less  than  10  days  before  issuing  so- 
licitations to  allow  concerns  not  on 
current  bidders  lists  time  to  prepare 
offers.  It  also  requires  that  in  negoti- 
ated acquisitions  over  $500,000  con- 
tracting offices  shall  publish  names 
and  addresses  of  prospective  offerors 
in  the  CBD  to  enable  small  business 
concerns  and  others  interested  in  sub- 
contracting to  contact  prospective 
prime  contractors  early  in  the  acquisi- 
tion process. 

5.3  Synopses  of  contract  awards. 

This  subpart  requires  the  synopses 
in  the  CBD  of  all  sole  source  awards 
exceeding  $10,000  and.  for  subcon- 
tracting opportunities,  all  other 
awards  exceeding  $25,000.  It  also  re- 
quires public  announcement  and  Con- 
gressional notification  on  the  date  of 
award  of  all  contracts  exceeding 
$1,000,000. 

5.4  Release  of  information. 

This  subpart  provides  that  contract- 
ing offices  make  maximum  informa- 
tion in  the  acquisition  process  availa- 
ble to  the  public.  However,  a  high 
level  of  business  security  must  be 
maintained  in  order  to  preser\'e  the  in- 
tegrity of  the  acquisition  process. 
When  it  is  necessary  to  obtain  infor- 
mation from  potential  contractors  and 
others  outside  the  Government  for  use 
in    preparing    Government   estimates. 


contracting  offices  shall  ensure  that 
the  estimates  are  not  publicized  or  dis- 
cussed with  prospective  contractors. 
This  subpart  also  provides  procedures 
for  release  of  long-range  acquisition 
estimates  to  a.ssist  industry  planning. 

5.5    Paid  advertisements. 

Although  it  will  be  moved  to  an- 
other part  of  the  FAR  this  subpart 
currently  contains  policies  and  proce- 
dures for  the  acquisition  of  paid  adver- 
tisements. 

Part  20— Labor  Surplus  Area 
Concerns 

20.1  General 

This  subpart  jbrescribes  definitions, 
the  basic  Labor  Surplus  Area  (LSA) 
policy,  effect  of  the  Buy  American 
Act.  and  desigi)ptions  of  depressed  in- 
dustries by  the  Federal  Preparedness 
Agency. 

20.2  Set-asides. 

This  subpart  includes  policies  and 
procedures  for  total  LSA  set-asjdes 
and  with  stated  exceptions  for  De- 
fense Department  partial  set-asides. 

20.3  Labor  surplus  area  subcontract- 
ing program.. 

This  subpart  requires  that  in  con- 
tracts from  $10,000  to  $500,000,  con- 
tractors are  required  to  use  their  best 
efforts  to  subcontract  with  LSA  con- 
cerns and  in  contracts  exceeding 
$500,000.  contractors  are  required  to 
take  affirmative  actions  to  subcontract 
with  LSA  concerns.  The  contract 
clauses  for  both  thresholds  arc  includ- 
ed for  review  and  comment. 

Part  25— Foreign  Acquisition 

25.1  Buy  American  Act— Supplies. 

This  subpart  implements  the  Buy 
American  Act  (41  U.S.C.  10)  and  Ex- 
ecutive Order  10582,  December  17. 
1954  (as  amended).  It  applies  to  supply 
contracts  and  to  contracts  for  services 
that  involve  the  furnishing  of  sup- 
plies. It  defines  domestic  end  product 
and  requires,  with  certain  exceptions, 
that  only  domestic  end  products  shall 
be  acquired  for  public  use.  One  such 
exception  is  If  the  cost  of  the  tlomestic 
product  is  unreasonable.  To  make  this 
determination  6*7  is  added  to  the  for- 
eign offer  if  the  domestic  offer  is  from 
a  large  business  that  is  not  a  labor  sur- 
plus area  concern  and  12%  if  the  do- 
mestic offer  is  from  a  small  business  or 
any  labor  surplus  area  concern.  The 
Department  of  Defense  use  of  50"^  dif- 
ferential is  not  extended  to  all  agen- 
cies by  FAR. 

25.2  Buy  American  Act— Construction 
materials. 

This  subpart  applies  to  contracts  for 
the  construction,  alteration,  or  repair 
of  any  public  building  or  public  work 


in  the  United  States.  The  Act  requires 
that,  with  certain  exceptions,  only  do- 
mestic construction  materials  be  u.sed 
in  construction  In  the  United  States.  It 
provides  that,  for  evaluation  purpcses. 
6%  be  added  to  each  foreign  construc- 
tion material  offered  and  requires  of- 
ferors proposing  to  use  foreign  materi- 
als to  provide  adequate  data  for  such 
evaluation  and  permits  alternative 
offers  for  comparable  domestic  materi- 
als at  stated  prices. 

25.3  Balance  of  payments  program. 

This  subpart  provides  policies  and 
procedures  applicable  to  contracting 
for  supplies,  services,  or  cortstruction 
for  use  outside  the  United  States,  and 
provides  for  the  use  of  excess  or  near- 
excess  foreign  currency.  In  order  to 
reduce  dollar  expenditures  overseas, 
and  thus  improve  the  United  States 
balance  of  payments  position,  solicita- 
tions for  supplies  and  services  for  u.se 
outside  the  United  States  shall,  with 
certain  exceptions  stated  in  the  sub- 
part, be  restricted  to  domestic  end 
products  and  services.  Acquisitions 
paid  for  in  excess  or  near-excess  for- 
eign currencies  are  an  exception  to  the 
balance  of  payments  restrictions. 
Excess  and  near-excess  foreign  curren- 
cies shall  be  used  whenever  feasible  in 
payment  of  contracts  valued  at 
$1,000,000  or  more  that  are  performed 
in  whole  or  in  part  in  any  of  the  coun- 
tries listed  "~4n  the  subpart.  The 
$1,000,000  threshold  has  been  newly 
established  becuase  the  reduced 
amount  of  t>oth  the  amount  of  U.S. 
owned  foreign  currency  and  the 
number  of  countries  Involved  make  de- 
tailed procedures  for  using  such  cur- 
rency inappropriate. 

25.4  Payment  in  local  foreign  curren- 
cy. 

This  subpart  requires  payment  in 
local  currency  when  contracts  are  en- 
tered into  and  performed  outside  the 
U.S.  with  local  foreign  firms. 

25.5  Customs  and  duties. 

This  subpart  provides  policies  and 
procedures  for  exempting  from  import 
duties  certain  supplies  purchased 
under  Government  contracts.  It  re- 
quires that  agencies  use  such  exemp- 
tions whenever  the  anticipated  savings 
will  outweigh  the  administrative  costs 
associated  with  processing  the  re- 
quired documentation. 

25.6  Restrictions  on   certain  foreign 
purchases. 

This  subpart ,  requires,  with  certain 
exceptions,  that  agencies  and  their 
contractors  and  subcontractors  shall 
not  acquire  supplies  or  services  origi- 
nating from  sources  within  Rhodesia 
or  the  Communist  areas  of  North 
Korea,  Vietnam,  Cambodia  or  Cuba. 


:  K 


25.7    International     agreements     and 
coordination. 

This  subpart  requires  that  the  con- 
*  tracting  officer  determine  the  exist- 
ence and  applicability  of  any  interna- 
tional agreements  and  ensure  compli- 
ance when  placing  contracts  with  con- 
tractors outside  the  U.S.  for  perform- 
ance outside  the  U.S. 

25.*    Omission  of  the  examination  of 
records  clause. 

This  subpart  provides  that  the  Ex- 
amination of  Records  by  Comptroller 
General  clause  shall  be  included  in 
contracts  with  foreign  contrti^tors 
whenever  possible.  Omission  of'the 
clause  can  be  approved  only  after  the 
contracting  agency  has  made  all  rea- 
sonable efforts  to  include  the  clau.se. 

Part  28— Bonds  and  Insurance 

28.1  Bonds. 

This  subpart  prescribes  require- 
ments and  procedures  for  use  of  bonds 
and  all  types  of  bid  guarantees.  It  pro- 
vides that  the  us  of  bid  guarantees  is 
■permissible  only  when  a  performance 
bond  or  a  performance  and  payment 
t>ond  is  required  and  that  annual  bid 
bonds  are  not  acceptable  for  construc- 
tion contracts.  It  covers  the  amount  of 
bid  guarantee  required,  noncompli- 
ance with  bid  guarantee  requirements, 
performance  and  payment  t>onds  for 
corLstruction  and  non-construction 
contracts,  advance  payment  bonds  and 
fidelity  and  forgery  bonds. 

28.2  Sureties. 

This  subpart  prescribes  procedures 
for  the  use  of  sureties  to  protect  the 
Government  from  financial  losses.  It 
defines  acceptable  corporate  and  indi- 
vidual sureties  and  requires  that  solici- 
tations shall  not  preclude  offerors 
from  utilizing  the  types  of  surety  or 
security  permitted  by  this  subpart, 
unless  prohibited  by  law  or  regulation. 
This  subpart  provides  for  options  in 
lieu  of  sureties  such  as  U.S.  bonds  or 
notes,  certified  or  cashier's  checks, 
bank  drafts,  money  orders,  or  curren- 
cy. Although  located  in  Parts  52  and 
53.  applicable  clauses  and  forms  are  in- 
cluded here  for  review  and  comment. 

Dated:  March  5.  1979.  j 

Lesteb  a.  Pettig, 
Administrator. 

[FR  Doc.  79-7171  Piled  3-8-79:  8:45  ami 
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(3410-16  M] 

DEPARTMENT  OF  AGRICULTURE 

Soil  Coniervotion  Sorvico 

CROOftED  LAKE  KAYOU  WATERSHED, 
ARKANSAS 

Intent  Not  to  File  an  Environmental  Impact 
Statement  for  Oooulhoriiotion  of  Federal 
Fvndin^of  the  Crooked  Lake  Bayou  Water* 
•hed 

Pursuant  to  Section  102(2)(C)  of  tM 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  1500);  and 
the  Soil  Conservation  Service  Guide- 
lines (7  CFR  650);  the  Soil  Conserva- 
tion Service,  U.S.  Department  of  Agri- 
culture, gives  notice  that  an  environ- 
mental impact  statement  is  not  l)eing 
prepared  for  deauthorization  of  Feder- 
al funds  for  the  Crooked  Lake  Bayou 
Watershed,  Mississippi  County.  Arkan- 
sas. 

The  environmental  assessment  of 
this  action  indicates  that  the  measure 
plan  will  not  cause  signiticant  adverse 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  M.  J.  Spears.  State  Con- 
servationist, has  determined  that  the 
preparation  and  review  of  an  environ- 
mental impact  statement  is  not  needed 
for  this  project. 

The  project  concerns  a  plan  for  the 
purpose  of  watershed  protection,  flood 
prevention,  and  agricultural  water 
management  on  a  18.700-acre  water- 
shed. The  project  plan  provides  fund- 
ing for  accelerated  technical  assistance 
for  application  of  land  treatment 
measures  on  16.000  acres  of  cropland 
and  the  installation  of  about  37.7 
miles  of  drainage  mains  and  laterals,  a 
pumping  plant,  a  levee,  and  two  water 
control  structures. 

The  notice  of  intent  not  to  prepare 
an  environmental  impact  statement 
has  been  forwarded  to  the  Environ- 
mental Protection  Agency. 

The  basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Mr.  M.  J.  Spears.  State  Conser\'ation- 
ist.  Soil  Conser\ation  Service.  Federal 
Office  Building.  700  West  Capitol 
Avenue.  Little  Rock.  Arkansas  72203; 
(501-378-5445).  An  environmental 
impact  appraisal  has  been  prepared 
and  sent  to  various  Federal.  State,  and 
local  agencies  and  interested  n&rties.  A 
limited  number  of  copies,  of  the  envi- 


ronmental 'mpact  appraisal  are  availa- 
ble to  fill  single  copy  requests  at  the 
above  address. 

No  administrative  action  on  imple- 
mentation of  the  proposal  will  be 
taken  until  May  8.  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10  904.  Watershed  Protection 
and  Flood  Prevention  Program.  Piib.  L.  83- 
566,  16  U.S.C.  1001-1008.) 

Dated:  February  27.  1979. 

Victor  H.  Barry.  Jr.. 
Deputy  Administrator 
for  Programs. 
(FR  Doc.  79-7219  Hied  3-8-79:  8:45  am) 


[3410-16-M] 

GARREH  BRIDGE  WATERSHED,  ARKANSAS 

Infant  Not  To  Fil«  on  Environmental  Impact 
Stotomont  for  Doouthorizotien  of  Fodorol 
Funding  of  tito  GarroH  Brid«o  Wat«r«hod 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  PoHcy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  1500);  and 
the  Soil  Conservation  Service  Guide- 
lines (7  CFR  650);  the  Soil  Conserva- 
tion Ser\ice.  U.S.  Department  of  Agri- 
culture, gives  notice  that  an  environ- 
mental Impact  statement  Is  not  being 
prepared  for  deauthorization  of  Feder- 
al funds  for  the  Garrett  Bridge  Water- 
shed. Lincoln  County.  Arkansas. 
'  The  environmental  assessment  of 
this  action  indicates  that  the  measure 
plan  will  not  cause  significant  adverse 
local,  regional,  or  national  Impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  M.  J.  Spears.  State  Con- 
ser\ationist.  has  determined  that  the 
preparation  and  review  of  an  environ- 
mental impact  statement  is  not  needed 
for  this  project. 

The  project  concerns  a  plan  for  the 
purpose  of  watershed  protection,  flood 
prevention,  and  agricultural  water 
management  on  a  11.920-acre  water- 
shed. The  planned  works  of  improve- 
ments include  land  treatment  on 
at>out  10,700  acres  and  the  installation 
of  structural  measures  consisting  of 
channel  work  on  about  26  miles  of 
drainage  main,  laterals  and  sublaterals 
with  appurtenances. 

The  notice  of  Intent  not  to  prepare 
an  envirorun^htal  impact  statement 
has  been  forwarded  to  the  Environ- 
mental Protection  Agency.  The  basic 
data   developed   during   the   environ- 


mental assessment  are  on  file  and  may 
be  re\iewed  by  contacting  Mr.  M.  J. 
Spears.  State  Conser\atlonist.  Soil 
Conser\atlon  Service.  Federal  Office 
Building.  700  West  Capitol  Avenue. 
Little  Rock.  Arkansas  72203;  (501-378- 
5445).  An  environmental  Impact  ap- 
praisal has  been  prepared  and  sent  to 
various  Federal.  State,  and  local  agen- 
cies and  interested  parties.  A  limited 
number  of  copies  of  the  environmental 
impact  appraisal  are  available  to  fill 
single  copy  requests  at  the  above  ad- 
dress. 

No  administrative  action  on  imple- 
mentation of  the  proposal  ^ill  be 
taken  until  May  8.  1979. 

4 

(Catalog  of  Federal  Domestic  A.ssLslance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Pub.  L  83- 
566.  16  U.S.C.  1001-1008.) 

Dated:  February  27.  1979. 

Victor  H.  Barry.  Jr., 
Deputy  Administrator 
for  Programs. 
(FR  Doc.  79-7224  Filed  3-8-79:  8:45  am) 


[3410-16-M] 

RICHLAND  CREEK  WATERSHED  PROJECT, 
SOUTH  DAKOTA 

Intent  Not  To  Proporo  on  Environmonlal  Impact 
Statement  for  Deouthortiation  of  Funding  of 
the  Richland  Oeek  Watershed 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  1500);  and 
the  Soil  Conservation  Ser\ice  Guide-  ' 
lines  (7  CFR  650);  the  Soli  Conserva- 
tion Service.  U.S.  Department  of  Agri- 
culture, gives  notice  that  an  environ- 
mental impact  statement  is  not  being 
prepared  for  the  deauthorization  of 
funding  of  the  Richland  Creek  Water- 
shed Project.  Union  County.  South 
Dakota.  ^ 

The  environmental  assessment  of 
this  action  indicates  that  deauthoriza- 
tion of  funding  of  the  project  will  not 
cause  significant  adverse  local,  region- 
al, or  national  Impacts  on  the  environ- 
ment. As  a  result  of  these  findings. 
Mr.  Robert  D.  Swenson.  State  Conser- 
vationist, has  determined  that  the 
preparation  and  review  of  an  environ- 
mental impact  statement  is.  not  needed 
for  this  action. 

The  project  being  dcauthorlzed  con- 
cerns a  plan  for  watershed  protection 


and  flood  prevention.  The  planned 
uorks  of  Improvement  include  one 
single  purpose  floodwater  retarding 
structure,  and  3.5  miles  of  single  pur- 
pose channel  improvement  for  flood 
prevention. 

The  basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  interested 
parties  at  the  Soil  Conservation  Serv- 
ice office.  200  Fourth  Street.  S.W., 
Huron,  South  Dakota  57350. 

An  environmental  impact  appraisal 
has  been  prepared  and  sent  to  various 
Federal,  State,  and  local  agencies,  and 
Interested  parties.  A  limited  number  of 
copies  of  the  environmental  impact 
appraisal  is  available  to  fill  single  copy 
results  at  the  above  address. 

No  administrative  action  on  imple- 
mentation of  the  proposal  will  be 
taken  until  May  8,  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention  Program.  Pub.  L.  83- 
566.  16  U.S.C.  1001-1008). 

Dated:  February  27.  1979. 

Victor  H.  Barry.  Jr.. 
Deputy  Administrator 
/or  Programs. 
[FR  Doc.  79-7218  ^led  3-8-79;  8:45  am] 


[3410-16-M] 

TOWN  OF  RAMSEUR  PUBLIC  WATER-BASED 
RECREATION  RCAD  MEASURE,  NORTH 
CAROLINA 

Intent  Not  To  Proper*  on  Environmental  Impact 
,^'$totomont 

Pursuant  t^Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  1500);  and 
the  Soil  Conservation  Senice  Guide- 
lines (7  CFR  650);  the  Soil  Conser\a- 
tion  Service.  U.S.  Department  of  Agri- 
culture, gives  notice  that  an  environ- 
mental Impact  statement  Is  not  being 
prepared  for  the  Town  of  Ramseur 
Public  Water-Based  Recreation  RC«&D 
Measure.  Randolph  County,  North 
Carolina. 

The  environmental  assessment  of 
thus  federally  assisted  action  Indicates 
that  the  project  will  not  cause  signifi- 
cant local,  regional,  or  national  im- 
pacts on  the  environment.  As  a  result 
of  the.se  findings.  Mr.  Jess^  L.  Hicks. 
State  Conser\ationist.  has  determined 
that  the  preparation  and  review  of  an 
environmental  Impact  statement  are 
not  needed  for  thLs  project. 

The  i  Ure  concerns  a  plan  for 
\vatvr-ba--fd  recreation  facilities  for 
tl;e  Town  of  Ramseur  and  surround- 
ing area..  The  proposed  measure  will 
provide  43.000  annual  recreation  user 
days. 

The  notice  of  intent  not  to  prepare 
an    environmental    impact    statement 


NOTICES 

has  been  forviarded  to  the  Environ- 
mental Protection  Agency.  The  basic 
data  developed  during  the  environ- 
mental assessment  are  on  file  and  may 
be  reviewed  by  contacting  Mr.  Jesse  L. 
Hicks,  State  Conser\-ationlst,  Soil  Con- 
servation Service,  Room  544,  Federal 
Building,  310  New  Bern  Avenue.  Ra- 
leigh. North  Carolina  27611.  telephone 
919-755-4210.  An  environmental 
Impact  appraisal  has  been  prepared 
and  sent  to  various  Federal,  State,  and 
local  agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  envi- 
ronmental impact  appraisal  are  availa- 
ble to  fill  single  copy  requests  at  the 
above  address. 

Implementation  of  the  proposal  will 
not  be  Initiated  imtij  April  9,  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Consen^atlon 
and  Development  Program— Pub.  L.  87-703, 
16U.S.C.  590a-f,  q.) 

Dated:  March  5.  1979. 

Victor  H.  Barry.  Jr.. 
Deputy  Administrator  for  Programs, 

Soil  Conservation  Service. 
(FR  Doc.  79-7217  Filed  3-8-79;  8:45  ami 


[3410-16-M] 

TRI-COUNTY  TURKEY  CREEK  WATERSHED, 
OKLAHOMA 

Intent  Not  to  Preporo  on  Environmental  Impact 
Statamont 

Pursuant  to  Section  102(2)(C)  of  the 
National  Evnironmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  1500);  and 
the  Soil  Conservation  Service  Guide- 
lines (7  CFR  650);  the  Soil  Conserva- 
tion Service.  U.S.  Department  of  Agrl- 
\  culture,  gives  notice  that  an  environ- 
mental impact  statement  is  not  being 
prepared  for  the  remaining  work  In 
the  Tri-County  Turkey  Creek  Water- 
shed project.  Harmon.  Jackson,  and 
Greer  Counties,  Oklahoma. 

The  environmental  assessment  of 
this  federally  assisted  action  Indicates 
that  the  remaining  work  in  the  project 
will'tiot  cause  significant  local,  region- 
al, or  national  impacts  on  the  environ- 
ment. As  a  result  of  these  findings, 
Mr.  Roland  R.  Willis,  State  Conserva- 
tionist, has  determined  that  the  prepa- 
ration and  review  of  an  environmental 
impact  statement  is  not  needed  for  the 
remaining  work  in  this  project. 

The  project  concerns  a  plan  for  wa- 
tershed protection  and  flood  preven- 
tion. The  remaining  planned  works  of 
improvement  Include  critical  area 
treatment  and  -eight  floodwater  re- 
tarding structures. 

The  notice  of  intent  not  to  prepare 
an  environmental  impact  statement 
has  been  forwarded  to  the  Environ- 
mental Protection  Agency.  The  basic 
data   developed   during   the   environ- 
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mental  assessment  is  on  file  and  may 
be  reviewed  by  interested  parties  at 
the  Soil  Conser\'ation  Service.  Agricul- 
tural Center  Building.  Farm  Road  and 
Brumley  Street,  Stillwater.  Oklahoma 
74074.  An  environmental  impact  ap- 
praisal has  l)een  prepared  and  sent  to 
various  Federal.  State,  and  local  agen- 
cies and  interested  parties.  A  limited 
numl)er  of  copies  of  the  environmental 
impact  appraisal  is  available  to  fill 
single  copy  requests. 

No  administrative  action  on  imple- 
mentation will  be  taken  until  May  8, 
1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention  Act— Public  Law  83- 
566.  16  U.S.C.  1001-1008.) 

Dated:  February  28.  1979. 

Victor  H.  Barry,  Jr., 
Deputy  Administrator 
for  Programs. 
[FR  Doc.  79-7225  Filed  3-8-79;  8:45  am) 


[3410-16-M] 

UPPV  LIHLE  MINNESOTA  RIVER  WATERSHED 
PROJECT,  SOUTH  DAKOTA 

Intent  Not  to  Prepare  an  Environmental  Impact 
Statement  for  Deauthorization  of  Funding  of 
tho  Upper  Little  Minnesota  Rivor  Waterthod 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969;  tht  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part 
1500);  and  the  Soil  Conservation  Serv- 
ice Guidelines  (7  CFR  Part  650);  the 
Soil  Conservation  Service,  U.S.  De- 
partment of  Agriculture,  gives  notice 
that  an  environmental  impact  state- 
ment is  not  being  prepared  for  the 
deauthorization  of  funding  of  the 
Upper  Little  Mirmesota  River  Water- 
shed Project,  Marshall  and  Roberts 
Counties,  South  Dakota. 

The  environmental  assessment  of  ♦ 
this  action  indicates  that  deauthoriza- 
tion of  funding  of  the  project  will  not 
cause  significant  adverse  local,  region- 
al, or  national  impacts  on  the  environ- 
ment. As  a  result  of  these  findings, 
Mr.  Robert  D.  Swenson.  State  Conser- 
vationist, has  determined  that  the 
preparation  and  review  of  an  environ- 
mental impact  statement  is  not  needed 
for  this  action. 

The  project  being  deauthorized  con- 
cerns a  plan  for  watershed  protection 
and  flood  prevention.  The  planned 
works  of  improvement  include  two 
single  purpose  floodwater  retarding 
structures,  and  13  miles  of  channel  im- 
provement. ' 

The  basic  data  developed  during  the 
environmental  a.'ssessment  arc  on  file 
and  may  be  reviewed  by  Interested 
parties  at  the  Soil  Con.servation  Serv- 
ice    office.     Federal     Building,     200 
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Fourth  Street.  S.W.,  Huron.  South 
Dakota  57350. 

An  environmental  impact  appraisal 
has  been  prepared  and  sent  to  various 
Federal,  State,  and  local  agenbies,  and 
Interested  parties.  A  limited  number  of 
copies  of  the  environmental  impact 
appraisal  is  available  to  fill  single  copy 
requests  at  the  above  address. 

No  administrative  action  on  imple- 
mentation of  the  proposal  will  be 
taken  until  May  8.  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention  Program.  Pub.  L.  83- 
566.  16  U.S.C.  1001-1008). 

Dated:  February  27.  1979. 

Victor  H.  Barry.  Jr.. 

Deputy  Administrator 
for  Programs. 
tFR  Doc.  79-7223  Filed  3-»-79;  8:45  ami 


[  6335-01 -M] 

COMMISSION  ON  CIVIL  RIGHTS 

INDIANA  ADVISOR  r  COMMITTEE 
Agenda  and  Notice  of  Open  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meetlng^ 
of  the  Indiana  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  7:00  p.m.  and  will  end  at  10:00  p.m. 
on  April  2.  1979.  in  the  Ramada  Inn. 
1530  North  Meridan  Street.  Indiana- 
polis. Indiana  46202. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Midwestern 
Regional  Office  of  the  Commission. 
230  South  Dearborn  Street.  32nd 
Floor.  Chicago,  Illinois  60604. 

The  purpose  of  this  meeting  is  to 
discuss  the  final  draft  of  the  Fort 
Wayne  School  Desegregation  follow- 
up  report.  A  report  on  the  impact  of 
the  Insurance  Redlining  Report  a^d 
conference  released  by  the  MWRO. 
The  status  of  rechartering  of  the  Indi- 
ana SAC. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  5, 
1979. 

John  I.  Binklet, 
Advisory  Committee 
Management  Officer. 
IFR  Doc.  79-7173  Filed  3-8-79;  8:45  am) 


[6335-01 -M] 

NEBRASKA  ADVISORY  COMMITTEE 
Agondo  and  Notico  of  Opon  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 


NOTICES 

lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Nebraska  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  9:00  a.m.  and  will  end  at  2:00  p.m. 
on  March  31,  1979.  at  the  Western  Ne- 
braska Legal  Services.  1724  Second 
Avenue,  Scottsbluff.  Nebraska  69361. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Central  States 
Regional  Office  of  the  Commission, 
911  Walnut  Street.  Room  3103.  Kansas 
City.  Missouri  64106. 

The  purpose  of  this  meeting  is  to 
review  the  provision  of  public  agency 
services  to  Western  Nebraska  minority 
groups.  The  committee  will  also  review 
the  Activity  of  staff  and  subcommit- 
tees. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  5, 
1979. 

JOHlt  I.  BlNI^LEY. 

Advisory  Committee  Management 

Officer. 

(FR  Doc.  79-7174  FUed  3-8-79;  8:45  am] 


/ 


[6335-01 -M] 


NEW  JERSEY  ADVISORY  COMMITTEE 
Agondo  and  Notico  of  Opon  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  New  Jersey  Advisory  Commit- 
tee (SAC)  of  the  Commission  will  con- 
vene at  6:30  p.m.  and  will  end  at  8:30 
p.m.  on  April  23.  1979,  in  the  Hilton 
Gateway.  Gateway  Center.  Newark, 
New  Jersey  07102. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Northeastern 
Regional  Office  of  the  Commission.  26 
Federal  Plaza.  Room  1639.  New  York. 
New  York  10007. 

The  purpose  of  this  meeting  is  to 
discuss  program  planning. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  6. 
1979.  ^ 

John  I.  Binkley. 
i4drtsorv  Committee 
Management  Officer. 
[FR  Doc.  79-7175  Filed  3-7-79;  8:45  am) 


[6335-01 -M] 

VERMONT  ADVISORY  COMMITTEE 
Agondo  and  Netko  of  Opon  Mooting 

Notice  Is  hereby  given,  pursuant  to 
the  provision  of  the  Rules  and  Regula- 


tions of  the  U.S.  Commission  on  Civil 
Rights,  that  a  planning  meeting  of  the 
Vermont  Advisory  Committee  (SAC) 
of  the  Commission  will  convene  at  7:30 
p.m.  and  will  end  at  9:30  p.m.  on  April 
5,  1979.  in  the  Tavern  Motor  Inn. 
Montpelier.  Vermont. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Northeastern 
Regional  Office  of  the  Commission.  26 
Federal  Plaza.  Room  1639.  New  York. 
New  York  10007. 

The  purpose  of  this  meeting  is  to 
discuss  program  planning. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  5, 
1979. 

John  I.  Binklty. 
Advisory  Committee  Management 

Officer. 

[FR  Doc.  79-7176  Filed  3-8-79;  8:45  am] 


[6335-01 -M] 

WISCONSIN  ADVISORY  COMMIHEE 
Agondo  and  Notico  of  Opon  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Wisconrin  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  6:30  p.m.  and  will  end  at  9:00  p.m. 
on  April  2.  1979.  in  the  Spanish 
Center.  614  W.  National,  Milwaukee, 
Wisconsin  51204. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Midwestern 
Regional  Office  of  the  Commission, 
230  South  Dearborn  Street,  32nd 
Floor,  Chicago.  Illinois  60604. 

The  prupose  of  this  meeting  is  to 
discuss  Vocational  Education  Study— 
of  analysis  of  ethnic  data,  timetable 
projection  for  project. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  March  6. 
1979. 

John  I.  Binkley. 

Advisory  Committee 
Management  Officer. 
[FR.Doc.  79-7177  Filed  3-8-79:  8:45  am) 


[3510-25-M] 

DCPARTMENT  OF  COMMERCE 

btdtMtry  and  Trodo  Admintitration 

EXPORTERS'  TEXTILE  ADVISORY  COMMIHEE 

Public  Mooting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  as 


amerSfed.  5  U.S.C.  App.  (1976)  notice  is 
hereby  given  that  a  meeting  of  the  Ex- 
porters' Textile  Advisory  Committee 
will  be  held  at  10:00  A.M.,  on  April  18, 
1979,  in  Room  3708.  U.S.  Department 
of  Commerce.  Main  Commerce  Build- 
ing, 14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230. 
•"The  Committee,  which  is  comprised 
of  30  members  involved  in  textile  and 
apparel  exporting,  advises  Department 
officials  concerning  ways  of  increasing 
U.S.  exports  of  textile  and  apparel 
products. 

The  agenda  for  the  meeting  Is  as  fol- 
Jcws: 

1  R(\  lew  o#  Ex[>ort  Data 

2.  Ryxjrt    on    Conditions    In    the    Export 
Marlcet 

3.  Recent    Foreign   Restrictions   Affecting 
Testiles 

4.  Other  Business  i 

A  limited  number  of  seats  will  be 
available  to  the  public  on  a  first  come 
basis.  The  public  may  file  written 
statements  with  the  Committee  before 
or  after  the  meeting.  Oral  statements 
may  be  prepared  at  the  end  of  the 
meeting  to  the  extent  time  is  availa- 
ble. 

Copies  of  the  minutes  of  the  meet- 
ing will  be  made  available  on  written 
request  addressed  to  the  ITA  Freedom 
of  Information  Officer,  Freedom  of  In- 
formation Control  Desk,  Room  3100, 
U.S.  Department  of  Commerce,  Wash- 
ington. D.C.  20230. 

Further  information  concerning  the 
Committee  may  be  obtained  from 
Arthur  Garel,  Director,  Office  of  Tex- 
tiles. Main  Commerce  Building.  U.S. 
Department  of  Commerce.  Washing- 
ton, D.C.  20230.  telephone  202-377- 
5078. 

Dated:  March  6,  1979. 

Robert  E.  Shepherd, 
Deputy  Assistant   Secretary  for 
Domestic    Business    Develop- 
ment. 

[FR  Doc.  79-7158  Filed  3-8-79;  8:45  am) 


[3510-22-M] 

National  Ocoonlc  and  Atmotphoric 
Adminittrotion 

GULF  OF  MEXICO  AND  SOlfTH  ATLANTIC 
FISHERY  MANAGEMENT  COUNCIL'S  CORAL 
REEF  RESOURCES  SUBPANELS 

Public  Mooting 

AGENCY:  National  Marine  Fisheries 
Ser\  ice,  NOAA. 

SUMMARY:  The  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  were  established  by  Section 
302  of  the  Fishery  Conservation  and 
Management  Act  of  1976  (Pub.  L.  94- 
265),  and  the  Councils  have  estab- 
lished  Advisory   Subpanels  on   corals 


NOTICES 

which  will  meet  to  review  a  draft  fish- 
ery management  plan  on  corals. 

DATES:  The  meeting  will  convene  on 
Thursday,  March  29,  1979,  at  8:30  a.m.. 
and  adjourn  at  4:30  p.m.  T^e  meeting 
is  open  to  the  public. 

ADDRESS:  The  meeting  will  take 
place  in  Council  headquarters  at  the 
Lincoln  Center.  5401  West  Kennedy 
Boulevard.  Tampa.  Florida. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Wayne  E.  Swingle.  Executive  Direc- 
tor. Gulf  of  Mexico  Fishery  Manage- 
ment Council.  Lincoln  Center.  Suite 
881.  5401  West  Kennedy  Boulevard. 
Tampa,  Florida  33609.  Telephone: 
(813) 228-2815. 

Dated:  March  6.  1979. 

WiNFRED  H.  NEIBOHM. 

Executive  Director, 
National  Marine  Fisheries  Service. 
[FR  Doc.  79-7228  Filed  3-8-79;  8:45  am) 
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[3510-22-M] 

MID-ATLANTIC  ASHERY  MANAGEMENT 
COUNQL 

Public  Mooting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA. 

SUMMARY:  The  Mid-Atlantic  Fish- 
ery Management  Council,  established 
by  Section  302  of  the  Fishery  Conser- 
vation and  Management  Act  of  1976 
(Pub.  L.  94-265),  will  meet  to  discuss: 
(1)  surf  clam/shark  fishery  manage- 
ment plans  (FMPs);  (2)  status  of 
FMPs;  and  (3)  other  Administrative 
matters. 

DATES:  The  meeting  will  convene  on 
Wednesday.  April  11.  1979.  at  1  p.m. 
and  will  adjourn  on  Friday.  April  13. 
1979.  at  approximately  1  p.m.  The 
meeting  is  open  to  the  public. 

ADDRESS:  The  meeting  will  take 
place  at  the  Best  Western  Airport 
Motel.  Philadelphia  International  Air- 
port, Philadelphia,  Pennsylvania  (215) 
365-7000. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  C.  Bryson,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council.  North  and  New  Streets. 
Room  2115.  Federal  Building.  Dover, 
Delaware  19901.  Telephone:  (302) 
674-2331. 

Dated:  March  6.  1979.  ' 

Winfred  H.  Meibohm. 

Executive  Director, 
National  Marine  Fisheries  Service. 
[FR  Doc.  79-7227  Filed  3-8-79;  8:4iam) 


NEW  ENGLAND  HSHERY  MANAGEMENT 
COUNaL'S  SCIENTIFIC  AND  STATISTICAL 
COMMITTEE 

Public  Mooting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA. 

SUMMARY:  The  New  England  Fish- 
ery Management  Council  Was  estab- 
lished by  Section  302  of  the  Fishery 
Conserration  and  Management  Act  of 
1976  (Pub.  L.  94-265).  and  the  Council 
has  established  the  Scientific  and  Sta- 
tistical Committee  which  will  meet  to 
discuss  analysis  of  biological  and  eco- 
nomic impacts  of  silver  hake  and  sea 
scallop  management  strategies. 

DATES:  The  meeting  will  convene  on 
Friday.  March  23.  1979.  at  approxi- 
mately 9:30  a.m.  and  will  adjourn  at 
approximately  5  p.m.  The  meeting  is 
open  to  the  public. 

ADDRESS:  The  meeting  will  take 
place  at  the  JFK  Building.  Room 
1900A.  Government  Center.  Cam- 
bridge Street.  Boston.  Massachusetts.      , 

FOR  FURTHER  INFORMATION 
CONTACT: 

New  England  Fishery  Management 
Council.  Peabody  Office  Building, 
One  Newbury  Street.  Peabody,  Mas- 
sachusetts 01960,  Telephone:  (617) 
535-5450. 

SUPPLEMENTARY  INFORMATION: 
For  Information  on  seating  arrange- 
ments, changes  to  the  agenda,  and/or 
written  comments,  contact  the  Coun- 
cil. 

Dated:  March  6.  1979. 

Winfred  H.  Meibohm. 
Executive  Director, 
National  Marine  Fisheries  Service. 
[FR  Doc.  79-7229  Filed  3-8-79;  8:45  am] 


[3510-22-Ml 

DR.  KENNETH  S.  NORRIS,  UNIVERSITY  OF 
CAUFORNIA 

Notico  of  Modification  of  Pormit 

Notice  is  hereby  given  that,  pursu- 
ant to  the  provisions  of  §§  216.33(d) 
and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (39  FR  1851.  January  15. 
1974),  Scientific  Research  Permit  No. 
219,  issued  to  Dr.  Kenneth  S.  Norris, 
University  of  California  at  Santa  Cniz, 
on  January  31.  1978,  Is  modified  In  the 
^following  manner: 

1.  Section  A  is  modified  by  adding  a 
new  Section  A-3.  as  follows: 

"3.  Aerial  surveys  of  spinner  por- 
poise may  be  conducted* at  500  feet 
which  may  cause  harassment  of  some 
Individuals  within  the  population." 
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2.  Section  B  is  modified  by  deleting 
Section  B-6  and  substituting  a  new 
Section  B-6  as  follows: 

"6.  This  permit  is  valid  with  respect 
to  the  activities  authorized  herein 
until  December  30,  1981." 

This  modification  is  effective  on 
March  9,  1979. 

The  Permit,  as  modified,  and  docu- 
mentation pertaining  to  the  modifica- 
tion, is  available  for  review  in  the  fol- 
lowing offices:  Assistant  Administrator 
for  Fisheries.  National  Marine  Fisher- 
ies Ser\'ice,  3300  Whitehaven  Street, 
N.W..  Washington,  D.C.:  and  Regional 
Director.  National  Marine  Fisheries 
Service,  Southwest  Region.  300  South 
Ferry  Street.  Terminal  Island.  Califor- 
nia. 90731. 

February  28.  1979. 

WlNFRED  H.  MEIBOHM. 

Associate  Director 
National  Marine  Fisheries  Service. 
IFR  Doc.  79-7231  Filed  3-8-79;  8:45  am) 


Dated:  February  26.  1979. 

WlWTRED  H.  MEIBOHM. 

Associate  Director, 
National  Marine  Fisheries  Service. 
(FR  Doc.  79-7230  Filed  3-8-79:  8:45  am) 


[3510-22-M] 


-J  I 


NORTHWEST  FISHERIES  CENTER 
Notice  of  Medificofion  of  Pannit 

Notice  is  hereby  given  that,  pursu- 
ant to  the  provisions  of  §§216.33  (d) 
and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (39  FR  1851.  January  15. 
1974).  the  Scientific  Research  Permit 
No.  71  issued  to  the  Northwest  Fisher- 
ies Center.  National  Marine  Fisheries 
Ser\ice,  on  January  21.  1975.  as  modi- 
fied on  October  6.  1975.  is  further 
modified  as  follows: 

1.  Section  A-1  is  modified  by  adding 
a  new  subsection  c.  as  follows: 

"c.  Up  to  10  Pacific  harbor  seals 
iPhoca  vitulina  richardii)." 

2.  Section  A-3  is  modified  by  delet- 
ing subsection  b  and  sul)stituting  a 
new  subsection  b,  as  follows: 

"b.  Up  to  10  Pacific  harbor  seals 
iPhoca  vitulina^richardii)." 

This  modification  is  effective  on  the 
date  of  publication  of  this  Notice  in 
the  Federal  Register  and  allows  a 
take  by  capture,  mark  and  release  vice 
killing  of  10  of  the  20  animals  author- 
ized to  be  taken  by  killing. 

The  Permit,  as  modified,  and  docu- 
mentation pertaining  to  the  modifica- 
tion is  available  for  review  in  the 
Office  of  the  Assistant  Administrator 
for  Fisheries,  National  Marine  Fisher- 
ies Service.  3300  Whitehaven  Street. 
N.W..  Washington.  D.C.;  Regional  Di- 
rector. National  Marine  Fisheries 
Service.  Southwest  Region.  300  South 
Ferry  Street.  Terminal  Island.  Califor- 
nia. 90731;  and  Regional  Director.  Na- 
tional Marine  Fisheries  Service. 
Northwest  Region.  1700  West  lake 
Avenue.  Norths,  Seattle.  Washington. 
98109. 


[3510-13-M] 

Offic*  •t  th«  S«cr*tary 

NATIONAL  VOLUNTARY  LABORATORY 
ACCREDITATION  PROGRAM 

Pinal  G«n«^al  and  Sp«<ifi<  Crit«ri«  for  Accrod- 
ifing  Laberoforio*  That  Tott  Thomral  Insula- 
tion MotoriaU;  Corroction  and  Notice  of  Poos 
ond  Chorqo*  To  Accredit  Laborotorioi  Which 
Tost  Thormol  Insulation  Motoriols;  Corroction 

AGENCY:  Assistant  Secretary  of  Com- 
merce for  Science  and  Technology. 

ACTION:  Correction  of  the  notice  an- 
nouncing the  final  general  and  specific 
criteria  for  accrediting  lalxjratories 
which  test  thermal  insulation  materi- 
als and  the  accompanying  notice  an- 
nouncing the  fees  and  charges  to  ac- 
credit laboratories  which  test  thermal 
insulation  materials  under  the  proce- 
dures of  the  National  Voluntary  Labo- 
ratory Accreditation  Program 
(NVLAP). 

SUMMARY:  One  section  of  the  gener- 
al criteria,  section  G2.5.4.  was  inad- 
vertently left  out  of  the  notice  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 18.  1979  (44  FR  3886-3905).  In  ad- 
dition, the  typical  cost  of  proficiency 
sample  testing,  cited  as  $80  per  test 
performed  in  the  accompanying  Fed- 
eral Register  notice  (44  FR  3906), 
should  be  $80  per  year  for  each  test 
method.  This  effectively  reduces  the 
fee  for  proficiency  testing  to  one-half 
that  cited  in  the  notice  since  two  such 
tests  are  typically  required  every  year. 
Finally,  there  were  several  typographi- 
cal errors  which  are  corrected. 

DATES:  These  corrections  shall  go 
into  effect  on  March  9.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Dr.  Howard  I.  Forman.  Deputy  As- 
sistant Secretary  for  Product  Stand- 
ards. Room  3876.  U.S.  Department 
of  Commerce.  Washington.  DC 
20230;  (202)377-3221. 

SUPPLEMENTAL  INFORMATION: 
On  January  18,  1979.  the  Department 
of  Commerce  (Department)  an- 
nounced in  the  Federal  Register  (44 
FR  3886-3905)  the  issuance  of  final 
general  and  specific  criteria  for  testing 
thermal  insulation  materials  under 
the  procedures  of  NVLAP.  In  an  ac- 
companying notice  published  in  the 
Federal  Register  on  the  same  day  (44 
FR  3906)  the  Department  announced 
the  fees  and  charges  to  accredit  labo- 
ratories which  test  thermal  insulation 


materials  under  NVLAP.  Corrections 
are  made  in  these  notices  as  follows: 

1.  Page  3886,  second  column,  second 
line  under  the  heading  -DATES". 
Remove  the  parenthetical  expression 
and  substitute  the  words  February 
17,  1979'  without  parentheses. 

2.  Page  3891.  second  column.  Add 
after  section  "02.5.3:  ••••G2.5.4  Cur- 
rent regulations,  test  standards  and 
specifications;'.  This  item  is  identical 
to  the  section  G2.5.4  which  was  con- 
tained in  the  proposed  criteria  (43  FH 
45293). 

3.  Page  3891.  second  column,  in  sec- 
tion G2.6.1.  third  line.  Insert  the  word 

and"  after  "general". 

4.  Page  3892.  first  column,  sixth  line 
under  Specific  Criteria.  Change  the 
heading  -Criteria  SI"  to  "Criterion 
SI'. 

5.  Page  3892.  first  column,  ninth  line 
in  the  NOTE  which  follows  section 
SI. 2.  Change  the  word  -Examiners"  to 
-Evaluators". 

6.  Page  3906.  third  column,  third 
line.  Change  the  expression  'nominal- 
ly $80"  to  "typically  $80  per  year  ". 

7.  Page  3906.  third  column,  twelfth 
line.  Replace  -  $160''  with  -$80". 

8.  Page  3906.  third  column,  seven- 
teenth line  under  "Example  Calcula- 
tion". Replace    $320"  with  -$160". 

9.  Page  3306.  third  column,  nine- 
teenth line  under  -Example  Calcula- 
tion'. Replace  "$2,095  "  with    -$1,935". 

Dated:  February  28.  1979. 

Jordan  J.  Baruch. 
Assistant  Secretary, for 
Science  and  Technology. 
IFR  Doc.  79-7042  Filed  3-8-79:  8:45  am) 


[3510-16-M]  >, 

Potent  and  Trodemork  Office 

CLOSING  ON  TUESDAY,  FEBRUARY  20,  1979, 
DUE  TO  HEAVY  SNOW 

Notice  is  hereby  given  of  the  follow- 
ing announcement,  issued  by  the 
Patent  and  Trademark  Office  on  Feb- 
ruary 21.  1979.  designating  February 
20.  1979.  a  holiday  for  the  purpose  of 
taking  action  or  paying  fees  due  that 
day  in  patent  and  trademark  matters 
in  the  Patent  and  Trademark  Office: 

Closing  of  Patent  and  Trademark 
Office.  Tuesday.  February  20,  1979 

In  view  of  the  fact  that  Federal  and 
Di.->Lrlct  of  Columbia  government  of- 
fices In  the  Washington,  D.C.  metro- 
politan area,  including  the  Patent  and 
Trademark  Office,  were  officially 
closed  on  February  20.  1979.  the 
Patent  and  Trademark  Office  will  con- 
sider February  20.  1979.  a  holiday 
within  the  District  of  Columbia" 
under  35  U.S.C.  5  21.  Any  action  or  fee 
due  that  day  will  be  considered  as 
timely   for   the   purposes  of.  e.g.;  35 


use.  §§119.  133  and  151.  if  the  action 
is  taken,  or  fe"  paid,  on  February  21. 
1979.  Papers  deposited  in  U.S.  Depart- 
ment of  Commerce  District  Offices  on 
February  20.  1979.  will  similarly  be 
considered  timelv  for  the  purposes  of 
35  U.S.C.  §§  119.  '33  and  151. 

RE^^  D.  Tegtmeyer. 
Assistant  Cot    lissioner  (Acting 
Commissioi    '■  of  Patents  and 
Trademarks 

March  6.  1979. 

(FR  Doc.  79-7216    lied  3-8  79;  8:45  am] 


acss  844S:  Scarf.  Neckwear.  8445-00-549- 
5363. 

C.  W.  Fletcher. 
Executive  Director. 
[FR  Doc.  79-7184  Filed  3-8-79:  8:45  am) 
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COMMIHEE  FOR  PURCMASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

PROCUREMENT  LIST  1979 

Additions 

AGENCY:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement 
List. 

SUMMARY:  This  action  adds  to  Pro- 
curement List  1979  a  service  to  be  pro- 
vided by  and  a  commodity  to  be  pro- 
duced by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  March  9.  1979. 

ADDRESS:  Committee  for  Purcha.se 
from  the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North. 
Suite  610.  Arlington.  Virginia  22201. 

FOR  FURTHER  INFORMATION 
CONTACT:  ^ 

C.  W.  Fletcher.  (703)  557-1145 

SUPPLEMENTARY  INFORMATION; 
On  October  20.  1978  and  December  22. 
1978  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (43  FR 
49035  and  43  FR  59868)  of  proposed 
additions  to  Procurement  LLst  1979. 
November  15.  1978  (43  FR  53151). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  "that  the  ser\ice  and  the 
commodity  listed  below  are  suitable 
for  procurement  by  the  Federal  Gov- 
ernment under  41  U.S.C.  46-48c.  85 
Stat.  77. 

Accordingly,  the  following  service 
and  cofhmodity  are  hereby  added  to 
Procurement  List  1979: 

SIC  0782:  Grounds  Mikinlcnance.  BIdgs: 
M254.  M311.  M312.  M317/318.  M325.  M339. 
M340.  M495.  Naval  Air  Station  Miramar. 
Sail  Diego.  California. 


PROCUREMENT  LIST  1979 

Proposed  Additions 

AGENCY:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to  Pro- 
curement List.  » 

SUMMARY:  The  Committee  has  re- 
ceived proposals  to  add  to  Procure- 
ment List  1979  commodities  to  be  pro- 
duced by  and  serv  ice  to  be  provided  by 
workshops  for  the  blind  and  other  se: 
vercly  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE:  April  11.  1979. 

ADDRESS:  Committee  for  Purcha.se 
from  the  Blind  and  Other  Severely 
Handicapped.  2009  14th  Street  North, 
Suite  610,  Arlington.  Virginia  22201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  W.  Fletcher,  (703)  557-1145 

SUPPLEMENTARY  INFORMATION: 
This  notice  Is  published  pursuant  to  41 
US.C.  47(a)(2),  85  Stat.  77. 

If  the  Committee  approves  the  pro- 
posed additions,  all  entities  of  the  Fed- 
eral Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procure- 
ment List  1979.  November  15.  1978  (43 
FR  53151): 

Clas-s   None:   Lead   Seal    with   Cord,   Postal 

Service  Item  No.  0815. 
CIa.s.s    7210:     Mattress.     Innerspring     with 

Vinyl/Nylon  Laminated  Tickihg. 
Class    7530:     Paper.    Teletypewriter     Roll. 

7530-00-223-7966  (OSA  Regions  1.  2.  3.  7. 

8.  9.  and  10). 

Cla-ss  7910: 

Pad.  Floor  Polishing  Machine— 
7910-00-685-6686 
7910-00-685-6687 
7910tOO-685-3908 
79 10-00 -«85-6671 
7910- 00-685-3909 
7910-00-685-6672 
7910-00-685-3910 
7910-00-685-4239 
7910-00-685-4242 
7910-00-685-4241 
7910-00-665-4245 
7910-00-685-6656 
7910-00-685-6657 
7910-00-685-3912 
7910-00-685-6659 
7910-00  685-3915 
7910-00-685-6660 
7910-00-685-3914 


7910-00-685-4240 
7910-00-685-4243 
7910-00-685-4244 
Class  7920:  Pad.  Scouring.  7920-00-151-6120 
SIC  7349:  Custodial  1ser%  ice.  Federal  Build- 
ing.- Gallup.  New  Mexico^ 
f  . 

j  C.  W.  PLETCHtll. 

Executive  Director. 
[FR  Doc.  79-7185  Piled  3-8-79:  8:45  am) 


[6355-01 -M] 

CONSUMER  PRODUCT  SAFETY 
i.  COMMISSION 

PRODUCT  SAFETY  ADVISORY  COUNCIL 

Meeting 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  Meeting:  Product 
Safety  Ad\  isory  Council. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Product  Safety  Adviso- 
ry Council  on  Monday.  March  26. 
1979.  from  9  a.m.  to  5  p.m.  and  Tues- 
day. March  27,  1979.  from  9  a.m.  to 
3:45  p.m.  The  meeting  will  be  held  at 
1111  18th  Street,  N.W..  Washington. 
D.C.  20207.  Third  Floor  Conference  * 
Room. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Sadye  E.  Durm.  Office 'of  the  Secre- 
tary. Suite  300.  1111  18th  Street. 
N.W..  Washington.  D.C.  20207.  202/ 
634-7700. 

SUPPLEMENTAL  INFORMATION: 
The  Product  Safety  Advisory  Council 
was  established  by  section  28  of  the 
Consumer  Product  Safety  Act.  which 
provides  that  the  Commission  may 
consult  with  the  Council  before  pre- 
scribing a  consumer  product  safety 
rule  or  taking  other  action  under  the 
Act.  The  proposed  agenda  for  Monday. 
March  26.  Includes  Issues  related  to 
CPSC's  evaluation  program,  and  pro- 
posed policies  concerning  the  appear- 
ance and  content  of  safety  related 
[kiblic  notifications  involving  correc- 
tlVe  action.  For  Tuesday.  March  27.  / 
the  proposed  agenda  includes  issues 
related  to  the  revcjcation  of  reguU^ 
tions  with  specific  focus  on  CPSCs 
safety  standard  for  swimming  pool 
slides  and  issues  related  to  CPSC's 
proposed  regulations  for  recordkeep- 
ing of  consumer  product  safety  com- 
plaints. The  meeting  is  open  to  the 
public;  however,  space  is  limited.  Per- 
sons who  wish  to  make  oral  or  written 
presentation  to  the  Product  Safety 
Advisory  Council  shou|(l  notify  the 
Office  of  the  Secretary  (see  address 
above)  by  March  20.  1979.  The  notifi- 
cation should  list  the  name  of  the  indi- 
vidual who  will  malce  the  presentation, 
the  person,  company,  group  or  indus- 
try on  whose  behalf  the  presentation 
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will  be  made,  the  subject  matter,  and 
the  approximate  time  requested.  Time 
permitting,  these  presentations  and 
other  statements  from  the  audience  to 
members  of  the  Council  may  be  al- 
lowed by  the  presiding  officer. 

Dated:  March  6,  1979. 

Sadye  E.  Dunn. 
Secretary,  Consumer  Product 
'  Safety  Commission. 

tFR  Doc.  79-7136  Filed  3-8-79:  8:45  am] 


[3910-01-M] 

DEPARTMENT  OF  DEFENSE 

0«p«rtm«nt  of  tlia  Air  Fere* 

FLIGHT  OPERATIONS  IN  THE  SELLS  AIRSPACE 
OVERLYING  THE  PAPAGO  INDIAf^  RESER- 
VATION; SOUTHERN  ARIZONA 

Public  Hearing 

March  6.  1979. 

An  informal  public  hearing  will  be 
held  for  the  purpose  of  soliciting  com- 
ments from  the  public  on  the  Draft 
Environmental  Impact  Statement 
(EIS)  on  Flight  Operations  in  the  Sells 
Airspace  overlying  the  Papago  Indian 
Reser\'ation.  Southern  Arizona.  The 
hearing  is  scheduled  to  be  conducted 
on  March  27.  1979  at  9  a.m.  at  the 
Santa  Rosa  Community  Center  on  the 
Papago  Indian  Reservation.  The  pre- 
siding officer  will  be  Colonel  Wm.  E. 
Cordingly. 

The  Draft  EIS  was  filed  with  the 
Environmental  Protection  Agency  on 
February  9,  1979.  The  statement  con- 
siders, as  a  continuing  activity,  the  im- 
pacts of  current  and  future  aircrew 
training  in,  the  airspace  over  the 
Papago  Indian  Reservation,  commonly 
referred  to  as  the  Sells  Airspace. 
Training  In  this  airspace  is  conducted 
by  Air  Force  and  Air  National  Guard 
units  stationed  at  Luke  AFB  and  Wil- 
liams AFB  near  Phoenix,  Arizona  and 
at  Davis-Monthan  AFB  and  Tucson 
International  Airport  near  Tucson,  Ar- 
izona. 

The  following  procedures  will  apply 
during  the  hearing.  Individual  speak- 
ers will  be  limited  to  five  minutes  with 
ten  minutes  for  a  group  spokesman. 
There  will  l>e  no  relinquishing  of  time 
by  one  speaker  to  another.  The  time 
limit  may  be  waived  at  the  discretion 
of  the  presiding  officer.  Written  state- 
ments in  addition  to,  or  in  lieu  of.  oral 
presentations  will  be  accepted.  These 
should  be  submitted  to  the  hearing  of- 
ficer or  as  directed  at  the  hearing. 
Written  statements  must  be  received 
no  later  than  April  2,  1979  in  order  to 
be  included  in  the  hearing  record. 

Directions  to  Santa  Rosa  are  as  fol- 
lows: from  Tucson  take  State  Route  86 
west  to  Covered  Wells,  then  north  on 
Indian  Route  15  to  Santa  Rosa:  from 
Phoenix  take  Interstate   10  south  to 


NOTICES 

State  Route  93  near  Casa  Grande, 
south  on  Route  93  to  Indian  Route  15 
and  continue  south  to  Santa  Rosa. 

FOR  FURTHER  INFORMATION 
CONTACT:    ' 

Mr.  Thomas  L.  Lord.  Headquarters 
Tactical  Air  Command  (HQ  TAC/ 
DEEV)  Langley  AFB.  VA  23665, 
phone  (804)  764-7844. 

Carol  M.  Rose. 
Air  Force  Federal  Register 
Liaison  Officer. 

[FR  Doc.  79-7161  Piled  3  8-79:  8:45  am] 


[6450-01 -M] 

DEPARTMENT  OF  ENERGY 

NATIONAl  PETROLEUM  COUNCIL,  TASK 
GROUPS  OF  THE  COMMrTTEE  ON  MATERI- 
ALS AND  MANPOWER  REQUIREMENTS 

Nelic*  of  Meeting* 

Notice  is  hereby  given  that  a  sub- 
committee and  two  task  groups  of  the 
Committee  "on  Materials  and  Manpow- 
er Requirements  will  meet  In  March 
1979.  The  National  Petroleum  Council 
was  established  to  provide  advice,  in- 
formation, and  recommendations  to 
the  Secretary  of  Energy  on  matters  re- 
lating to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The  Com- 
mittee on  Materials  and  Manpower 
Requirements  will  analj'ze  the  poten- 
tial constraints  in  these  areas  which 
may  inhibit  future  production  and  will 
report  its  findings  to  the  national  Pe- 
troleum Council.  Its  analysis  and  find- 
ings will  be  based  on  information  and 
data  to  be  gathered  by  the  various 
task  groups.  The  subcommittee,  sched- 
uling a  meeting  is  the  Government 
Subcommittee.  The  two  task  groups 
scheduling  meetings  are  the  Task 
Group  on  Business  Environment  and 
the  Task  Group  on  Production  Equip- 
ment. The  time,  location  and  agenda 
of  each  task  group  meeting  follows: 

The  second  meeting  of  the  Govern- 
ment Sulxjommittee  will  be  on 
Wednesday.  March  21.  1979,  starting 
at  9:00  a.m.  in  the  Main  Conference 
Room  on  the  26th  floor  of  the  General 
Crude  Oil  Company's  office.  One  Allen 
Center  Building.  500  Dallas  Street, 
Houston.  Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chair- 
man and  Government  Cochairman. 

2.  Discussion  of  the  study  method- 
ology to  l>e  employed  by  the  Govern- 
ment SulKommittee  and  a  review  of 
assignments. 

3.  Discussion  of  the  timetable  of  the 
Government  Subcommittee. 

4.  Discussion  of  any  other  matters 
pertinent  to  the  overall  assignment  of 
the  Government  Subcommittee, 


The  second  meeting  of  the  Busine.ss 
Environment  Task  Group  will  be  on 
Thursday.  March  15,  1979,  starting  at 
9:00  a.m.  in  the  Main  Conference 
Room  on  the  26th  floor  of  theXieneral 
Crude  OH  Company's  offices.  One 
Allen  Center  Building.  500  Dallas 
Street,  Houston.  Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chair- 
man and  Government  Cochairman. 

2.  Discussion  of  the  information 
needed  by  the  Business  Environment 
Task  Group  for  completion  of  assign- 
ments. 

3.  Discussion  of  sources  of  informa- 
tion required  by  the  Business  Environ- 
ment Task  Group. 

4.  Discussion  of  any  other  matters 
pertinent  to  the  overall  assignment  of 
the  Business  Environment  Task 
Group. 

The  third  meeting  of  the  Production , 
Equipment  Task  Group  will  be  re- 
scheduled from  Wednesday.  February 
28.  1979.  to  Wednesday.  March  28. 
1979,  starting  at  9:00  a.m..  in  Room 
1992  on  the  19th  floor  of  the  Exxon 
Building.  800  Bell  Avenue.  Houston, 
Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chair- 
man and  Government  Cochairman. 

2.  Review  of  progress  of  the  Produc- 
tion Equipment  Task  Group. 

3.  Discussion  of  the  timetable  of  the 
Production  Ekjulpment  Task  Group. 

4.  Discussion  of  any  other  matters 
pertinent  to  the  overall  assignment  of 
the  Production  Equipment  Task 
Group. 

The  meetings  are  open  to  the  public. 
The  chairmen  of  the  subcommittee 
and  task  groups  are  empowered  to  con- 
duct the  meetings  in  a  fashion  that 
will,  in  their  Judgment,  facilitate  the 
prderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
file  a  written  statement  with  the  sub- 
committee fiT  task  groups  will  be  per- 
mitted to  do  so,  either  before  or  after 
the  meetings.  Members  of  the  public 
who  wish  to  make  oral  statements 
should  inform  James  R.  Hemphill. 
Office  of  Resource  Applications.  202/ 
633-8383,  prior  to  the  meeting  and  rea- 
sonable provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meetings 
will  be  available  for  public  review  at 
the  Freedom  of  Information  Public 
Reading  Room,  Room  GA  152.  DOE, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  D.C.,  be- 
tween the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued     at     Washington,     D.C.,     on 
March  5.  1979. 

Gex>rce  S.  McIsaac. 
Assistant  Secretary  for 
Resource  Applications. 

March  5.  1979| 

[FR  Doc.  79-7145  PUed  3-8-79:  8:45  am) 


NOTICES 

Dated:  March  1,  1979. 

Harold  D.  Bengelsdorf, 
Director  for  Nuclear  Affairs 
International  Programs. 
IFR  Doc.  79-7166  Piled  3-8-79:  8:45  am] 
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OHic*  ef  Atkistont  Secretary  for  international 
Affokt 

PEACEFUL  IfSES  OF  ATOMIC  ENERGY 

Prepared  Subteqwent  Arrangement 

Pursuant  to  section  131  of  th 
Atomic  Energy  Act  of  1954.  as  amend 
ed  (42  U.S.C.  2160)  notice  is  hereby 
given  of  a  proposed  "subsequent  ar- 
rangement" under  the  Additional 
Agreement  Between  the  United  States 
of  America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
Concerning  the  Peaceful  Uses  of 
Atomic  Energy  and  the  Agreement*  for 
CooF>eration  Between  the  Goverrunent 
of  the  United  States  of  America  and 
the  Governments  of  the  Republic  of 
Austria  and  Japan. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above  mentioned 
agreement  involves: 

(1)  Retransfer  from  West  Germany 
to  Austria.  RTD/AT(EU>-51.  3.9g  U, 
containing  3.5g  U-235.  .4g  U-238,  and 
16.0g  Thorium.  Irradiated  fuel  spheres 
for  destructive  post-irradiation  exami- 
nation at  Seibersdorf. 

(2)  Contract  WC-EU-114.  United/ 
/^ates  sale  to  Italy,  88.7g  U,  contain- 
ing 2.1g  U-235.  and  20g  U.  containing 
.8g  U-235,  for  use  in  the  IAEA  s  Safe- 
guards Analytical  Laboratory  Evalua- 
tion (SALE)  program,  in  order  to 
e\-aluate  the  capability  of  participat- 
ing laboratories  to  analj-ze  materials 
to  be  safeguarded  in  the  nuclear  fuel 
cycle  and  to  provide  the  means  by 
which  measurement  capability  may  be 
improved  through  the  Interchange  of 
measurement  technology. 

(3)  Contract  S-JA-252,  United  States 
sale  to  Japan  standard  samples  con- 
taining 175g  normal  Uranium  in  the 
form  of  Uranium  Oxide  for  use  in  the 
calibration  of  equipment. 

In  accordance  with  section  131  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  it  has  been  determined  that 
these  subsequent  arrangements  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  March  26, 
1979. 

For  the  Department  of  Energy. 


Office  ef  AstiitoNi  Secretory  for  Intentotienal 
Affair* 

PEACEFUL  USES  OF  ATOMIC  ENERGY 

/Prepesed  Swl»«e<|uent  Arrangement 

Pursuant    to    Section    131    of    the 
Atomic  EInergy  Act  of  1954.  as  amend- 
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ed  (42  U.S.C.  2160)  notice  is  hereby 
given  of  proposed  "subsequent  ar- 
rangements" under  the  Additional 
Agreement  Between  the  Go\ermnent 
of  the  United  States  of  America  and 
the  European  Atomic  Energy  Commu- 
nity (EURATOM)  Concerning  the 
Peaceful  Uses  of  Atomic  Energy  and 
the  Agreement  for  Cooperation  Be- 
tween the  Goverrunent  of  the  United 
States  of  America  and  the  Govern- 
ments of  Brazil,  Canada,  Japan,  and 
Portugal. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above  mentioned 
agreements  involve  the  following  ship- 
ments; 


GoatnctNo. 


tTntted  States  to 


Description  of  material 


S-BR  27. 


Brazil. 


S  CA  263 „ Canada;,.. 


S  CA  264 Canada  . 


S  CA  266 _ Canada . 


8CA  267. 


Canada. 


WC  CA  17. 


MS  EU  330  »T. 


S-EU  S31. 


MS-EU  330-M. 


Canada. 


MSEU  33&99.. 


S-EU  S38. 


BelKium Z^ 

Belgium 

Belgium 

West  Offmany.. 
West  Germany., 


S  J  A  229 -  Japan . 


S  PO-4 Port^^al. 


.  10  plates  containing  approximately  250  tan  tTranl- 
um-238  atth  approximately  400  ppm  D-23S  as 
standard  samples  for  X-ray  diffraction  to  check 
phase  Iransfprmation  and  change  in  crystallite 
dimenslon.s  at  the  Institueo  de  EnerKia  Atomica, 
Sao  Paulo.  Brazil. 
20  ms  of  thorium  enriched  80-W,  in  Th-230.  for 
^tope  dilution/ maas  spectometric  anal>-sis  o( 
thorium  in  materials  relating  to  fuel  wmte  man- 
agement and  safeguards  programs  for  Atomic 
Energy  of  Canada.  Ltd..  Whiteshell  Nuclear  Re-' 
search  Establishment.  Pinawa.  Canada. 

.  10  mg  Plutonium  oxide,  enriched  to  92.SS<^  Pu-243 
for  trace  analysis  by  isotope  dilution  technique 
for  Atomic  Energy  of  Canada.  Ltd.,  at  Whiteshell 
Nuclc-ar  Research  Establishment,  Plnau-a. 
Canada. 

.  10  mg  D-234  and  10  g  U-236  for  determination  uf 
the  age  of  ground  «ater.  as  a  desired  parameter 
In  the  study  of  possible  sites  for  disposal  of  nu- 
clear waste,  for  Atomic  Energy  of  Canada.  Ltd.. 
at  Whiteshell  Nuclear  Research  Establislunent. 
Pina«-a.  Canada. 
500  curies  of  tritium  gas,  to  proWde  a  trifon  beam 
at  the  McMaster  University.  FN  Tandem  Accel- 
erator, at  Ontario.  Canada. 

Five  shipments,  each  containing  i>02  micrograms 
of  Plulonium-237  to  be  used  to  study  migration 
of  radionuclides  through  geologic  matertai.  to 
Atomic  Energy  of  Canada.  Ltd..  at  the  Whit4-- 
shell  Nuclear  Research  Establishment.  Pinaua. 
Canada. 

7.5  mg  Uranium-238.  »ith  leas  than  I  ppm  17-235. 
contained  in  25  uranium-vanadium  dosimeters, 
for  dosimetry  measurements  in  the  BR-2  reactor. 

200  mg  Neptunium-237  contained  in  25  vanadium 
dosimeters  for  meastuing  flux  in  the  BR-2  reac- 
tor. 

42  mg  Plutonium-239  contained  in  25  vanadium  do- 
simeters. 42  mg  Uranium-235  contained  in  25  va- 
nadium dosimeters,  and  275  mg  Crranium-23S 
contained  In  25  \ar.adium  dosimeters,  for  meas- 
uring flux  in  the  BR-2  reactor. 

113  mg  Uranium-235  for  use  as  target  substance  in 
the  heavy  ion  accelerator  UNILAC,  Darmstadt. 
W»-st  Germany. 

50  mg  thorium  enriched  to  greater  than  83<r  in 
Th-230.  and  100  mg  Urantimi  enriched  to  greater 
than  99<^  U-234.  for  use  as  target  material  in  nu- 
clear spectroscopy  studies  at  the  7-B*V-Van  de 
Graff  accelerator  at  the  Jobann  Wolfganc 
Goethe.  Universitat. 

1  mg  Uranium-236  enriched  to  greater  than  99^ 
and  1  mg  Uranium  234  enriched  to  greater  than 
99'r  for  use  as  a  spike  for  mass  spectrometry 
work  at  the  University  of  Tokyo. 

.1  mlcrocurles  Plutonlum-236  for  radiochemical  de- 
termination of  Pu-239  in  the  environment  by 
electrodeposltion  technique  at  the  Laboratorio 
de  Fisica  e  Engenharia  Nucleares  at  Sacavem, 
Portugal. 
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In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed, it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
E>ated:  March  5.  1979. 

Harold  D.  BENCEXSDORr. 
Director  for  Nuclear  Affairs, 
International  Programs. 


[6450-01 -M] 

Aititfant  Secretory  for  Resource  Applications 

SHOffT-TERM  LAUREL  PROJECT  RATES 

Order  Confirming  ond  Approving  Extension  of 
Short-Term  Power  Rotes  en  on  Interim  Basis 

AGENCYiDopartment  of  Energy. 
Southeastern  Power  Administration 
(SEPA). 

ACTION:  Approval  on  Interim  Basis 
of  Short-Term  Laurel  Project  Rates. 

SUMMARY:The  accompanying  Rate 
Order  No.  SEPA-1  confirms  and  ap- 
proves the  extension  of  existing  short- 
term  rates  for  Laurel  power  on  an  in- 
terim basis  to  allow  SEPA  a  limited 
amount  of  time  within  which  to  pre- 
sent and  .secu^^  approval  of  long-term 
replacement  rates. 

DATES:  Extension  of  rate  approval  on 
interim  basis  effective  April  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harry  F.  Wright.  Administrator. 
Southeastern  Power  Administration. 
Department  of  Energy,  Samuel 
Elbert  Building.  Elberton.  Georgia 
30635.(404) 283-3261. 

SUPPLEMENTARY  INFORMATION: 
The  Economic  Regulatory  Administra- 
tion has  previously  approved  the 
short-term  rates  through  March  31, 
1979.  in  Orders  dated  April  21.  Sep- 
tember 20.  and  December  29.  1978. 
The  extension  of  approval  of  short- 
term  rates  is  subject  to  approval  on  a 
final  basis  by  the  Federal  Energy  Reg- 
ulatory Commission  pursuant  to  the 
Secretary's  Delegation  Order  No. 
0204-33. 


NOTICES 

Issued  in  Washington.  DC.  March  1. 
1979. 

George  S.  McIsaac, 

Assistant  Secretary, 
Resource  Applications. 

Order;  Cenfirminf  and  Approving  Eatensien  ef  Shert- 
'  Tefii|i  Power  Rotes  o«i  on  kitorim  Bosis 

March  1979 
In  the  matter  of:  Southeastern  Power 
Administration—  Laurel  Project  Power  Rates 
Pursuant  to  Section  302(a)  and  301(b)  of 
the  Department  of  Energy  Organization 
Act.  Public  Law  95-91.  the  functions  of  the 
Secretary  of  the  Interior  and  the  Federal 
Power  Commission  under  Section  5  of  the 
Flood  Control  Act  of  1944.  16  U.S.C.  825s. 
relating  to  the  Southeastern  Power  Admin- 
istration (SEP.\)  were  transferred  to  and 
vested  In  the  Secretary  of  Energy.  By  Dele- 
gation Order  No.  0204-33.  effective  January 
1.  1979.  43  FR  60636  (December  28.  1978). 
the  Secretary  of  Energy  delegated  to  the 
As.sistant  Secretary  for  Resource  Applica- 
tions the  authority  to  develop  power  and 
transmi.s.sion  rates,  arting  by  and  through 
the  Administrator,  and  to  confirm,  approve, 
and  place  in  effort  such  rates  on  an  interim 
basis  and  delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the  au- 
thority to  confirm  and  approve  on  a  final 
basis  or  to  disapprove  rates  developed  by 
the  Assistant  Secretary  under  the  delega- 
tion. This  rate  order  is  issued  pursuant  to 
the  delegation  to  the  Assistant  Secretary. 

Background 

The  Laurel  Project  began  commercial  op- 
eration as  a  hydroelectric  generating  facility 
on  October  25.  1977.  It  was  SEPA's  original 
intention  to  .sell  one-half  of  the  project's 
output  to  East  Kentuclty  Power  Coopera- 
tive. Inc.  (East  Kentuclty).  and  to  sell  the 
other  half  to  eight  municipal  cu.stomers  in 
Kentucky.  The  power  proposed  for  sale  to 
these  municipal  customers  was  to  t>e  trans- 
mitted through  the  facilities  of  Ea.st  Ken- 
tucky and  the  Kentucky  Utilities  Company 
(Kentucky  Utilities).  However.  SEPA  and 
Kentucky  Utilities  failed  prior  to  initial  op- 
eration of  the  project  to  complete  a  contract 
for  the  transmission  of  this  power  to  the 
eight  municipal  customers.  Therefore. 
SEPA  entered  into  a  temporary  contract 
(Contract  No.  89-00-1501-564)  for  the  sale 
of  the  entire  output  from  the  Laurel  Project 
to  East  Kentucky,  while  negotiations  with 
Kentucky  Utilities  continued,  at  the  follow- 
ing short-term  rates: 

$56,000  per  calendar  month  for  capacity 
plus  10.0  mills  per  kilowatthoiir  for  energy 
declared  and  made  available. 

The  term  of  the  temporary  contract  has 
been  extended  several  times  until  March  31. 
1979. 

SEPA  has  now  entered  into  a  contract  to 
sell  the  entire  output  of  the  project  to  Ea.st 
Kentucky  until  June  30.  1983.  upon  condi- 
tion that  Eait  Kentucky  relinquish  its  right 
to  purchase  from  SEPA  25  MW  of  peaking 
power  which  it  now  receives  from  the  Cum- 
berland River  Basin  Project.s.  The  25  MW  of 
peaking  capacity  and  associated  peaking 
energy  would  l)ecome  available  at  the  TVA- 


Kentucky  utilities  Interconnections  for  sale 
by  SEPA  to  the  eight  Kentucky  municipal- 
ities. 

The  Economic  Regulatory  Administration 
(ERA),  pursuant  to  the  Secretary's  Delega- 
tion Order  No.  0204-4.  effective  October  1. 
1977,  confirmed  and  approved  the  short- 
term  rate  until  March  31.  1979.  through  a 
series  of  Orders,  the  last  dated  December 
29.  1978.  44  FR  1445.  The  process  of  devel- 
oping long-term  rates  has  t>een  Initiated. 
5EPA  needs  a  limited  amount  of  time 
t>eyond  March  31.  1979.  within  which  to  de- 
velop the  long-term  rates  for  approval  by 
me  on  an  interim  basis  and  approval  by  the 
FERC  on  final  basis.  Therefore.  SESi^ias 
requested  that  I  continue  in  effect  on  amn- 
terlm  basis  the  short-term  rates  previously 
approved  by  ERA  to  allow  time  to  secure 
confirmation  and  approval  of  the  long-term 
rates  for  Laurel  Project  power. 

Discussion 

ERA  on  several  occasions  Invited  and  re- 
ceived l>oth  oral  and  written  comments  con- 
cerning the  sh<jrt-term  rates.  Comments,  as 
reported  by  ERA.  centered  primarily  upon 
issues  that  arose  because  SEPA  and  Ken- 
lucky  Utilities  have  not  entered  into  a  con- 
tract to  wheel  Federal  power  to  prospective 
municipal  customers  of  SEPA.  Those  com- 
ments indicated  there  were  no  objections  to 
the  short-term  rates  therosehes  as  long  as 
such  rates  do  not  prejudice  the  development 
'  of  long-term  rates  nor  remain  in  effect  for  a 
lengthy  period  of  lime.  In  approving  the 
short-term  rates.  EIRA  established  that  no 
such  prejudice  was  intended. 

The  short-term  rates  have  been  In  effect 
since  November  1.  1977.  less  than  18 
months,  and  will  be  replaced  within  3 
months  by  long-term  rates  presently  under 
consideration.  Pending  development  of  long- 
term  rates,  it  is  appropriate  to  confirm  and 
approve  on  an  interim  basis  an  extension  of 
the  short-term  rates  for  power  .sold  to  East 
Kentucky  from  the  Laurel  Project  a.s  re- 
quested by  SEPA. 

Order 
In  view  of  the  foregoing  and  pursuant  to 
the  authority  delegated  to  me  by  the  Secre- 
tary of  Energy.  I  herby  confirm  and  ap- 
prove on  an  interim  basis,  effective  April  1. 
1979.  an  extension  of  the  short-term  rates 
for  the  sale  of  power  generated  at  the 
Laurel  Project  to  E^t  Kentucky.  These 
rates  shall  remain  in  ^fect  on  an  interim 
basis  until  long-terpv-4ates  are  confirmed, 
approved,  and  placed  in  effect  on  an  interim 
basis  or  until  the  ^RC  confirms  and  ap- 
proves these  or  suljstilute  short-term  rales 
on  a  final  basis,  whichever  occurs  first. 

Issued  at  Washington.  DC.  this  1st 
day  of  March  1979. 

George  S.  McIsaac, 

Assistant  Secretary, 
Resource  Applications. 
[FR  Doc.  79-7168  Filed  3-8-79;  8:45  ami 
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Economic  Regulatory  AdminlstroMon 

GLENN  MARTIN  HELLER  d.b.a.  BEACON  HIU 
GULF 

bswonce  of  Proposed  Remedial  Order 

Notice  is  hereby  given  thai  on 
March  6.  1979.  the  Proposed  Remedial 
Order  (PRO)  summarized  below  was 
issued  by  the  Northeast  Enforcement 
District  of  the  Economic  Regulatory 
Administration  (ERA)  of  the  Depart- 
ment of  Er^ergy  to  Glenn  Martin 
Heller  d.b.a.  Beacon  Hill  Gulf  (Heller), 
358<:ambridge  Street,  Boston,  Massa- 
chusetts. 

The  PRO  includes  findihgs  that 
Heller,  a  retailer  of  gasoline,  over- 
charged its  customers  $77,406.22.  in 
sales  during  the  period  December  1, 
1976  through  December  6.  1978  and 
that  overcharges  were  continuing  on 
the  last  day  encompassed  by  the  audit. 
Overcharged  customers  purchased 
from  Heller  at  the  Beacon  Hill  Gulf 
station  located  in  Boston.  Massachu- 
setts. The  reason  for  the  overcharges 
is  Heller's  failure  to  properly  calculate 
its  selling  prices  in  accordance  with 
the*^  applicable  price  regulations  found 
in  10  CFR.  212.  Subpart  F. 

The  ERA  has  proposed  in  the  PRO 
that  Heller  be  required  to  reduce  its 
selling  prices  to  maximum  lawful 
levels  and  refund  the  overcharges, 
with  interest,  by  direct  payments  and 
price  reductions  for  a  period  of  thirty 
(30)  months.  If  the  total  refund  is  not 
completed  within  thirty  (30)  months, 
any  remaining  amounts  shall  be  paid 
to  the  U.S.  Treasury. 

In  addition,  the  ERA  has  proposed 
that  Heller  be  required  to  submit  to 
the  ERA  certain  data  and  calculations 
necessary  for  the  ERA  to  determine 
whether  the  violation  continued  after 
December  6.  1978.  Heller  would  be  re- 
quired to  refund  any  additional  over- 
charges, plus  interest. 

A  copy  of  the  PRO.  with  any  confi- 
dential information  deleted,  may  be 
obtained  from  the  ERA  at  the  follow- 
ing address: 

Deputy  District  Director,  Northeast 
Enforcement  District.  Economic 
Regulatory  Administration.  Depart- 
ment of  Energy.  150  Causeway 
Street.  Boston.  Massachusetts  02114. 

Any  aggrieved  person  may.  on  or 
before  March  26.  1979.  file  a  Notice  of 
Objection  with  the  Office  of  Hearings 
and  Appeals  in  accordance  with  10 
CFR  §205.193.  Pursuant  to  10  CFR 
§205.193.  a  Notice  of  Objection  must 
be  filed  in  duplicate,  shall  briefly  de- 
scribe how  the  person  would  be  ag- 
grieved by  issuance  of  the  PRO  as  a 
final  Remedial  Order,  and  shall  state 
the  person's  intention  to  file  a  State- 
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ment  of  Objections  pursuant  to  10 
CFR  §205.196.  No  confidential  infor- 
mation shall  be  included  in  a  Notice  of 
Objection.  A  Notice  of  Objection  must 
be  filed  at  the  following  address: 

Office  of  Hearings  and  Appeals,  De- 
partment of  Energy,  2000  M  Street, 
NW.,  Washington.  DC  20461. 

In  addition,  a  copy  of  each  filing 
must  be  submitted  to  the  ERA  North- 
east Enforcement  District  office  at  the 
address  set  forth  herein,  and  to: 

Assistant  General  Counsel  for  Ad- 
ministrative Litigation,  Office  of 
General  Counsel,  Department  of 
Energy.  Room  7130,  12th  &  Pennsyl- 
vania Avenue,  NW.,  Washington,  DC 
20461. 

Issued  this  6  day  of  March,  1979.  in 
Washington,  DC. 

Barton  Isenberc. 
Assistant  Administrator  of  En- 
forcement,   Economic   Regula- 
tory Administration. 
[FR  Doc.  79-7190  Filed  3-8-79;  8:45  am] 


[6450-01 -M] 

REFINERS'  CRUDE  OIL  ALLOCATION  PROGRAM 

Supplemental  Notice  of  Allocation  Period  of 
October  1,  1 978,  Through  March  31,  1979 

The  notice  specified  In  10  CFR 
23 1.65(g)  of  the  refiners'  crude  oil  allo- 
cation (buy /sell)  program  for  the  allo- 
cation period  of  October  1,  1978. 
through  March  31.  1979,  was  issued 
August  28.  1978.  A  corrected  list  was 
Issued  on  September  18,  1978. 

Since  that  list  was  published,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  has  issued  a  number  of  addi- 
tional allocations,  most  of  these  being 
emergency  supplemental  allocations 
issued  pursuant  to  10  CFR 
211.65(c)(2).  The  ERA  believes  that 
the  significant  change  in  total  alloca- 
tions and  sales  obligations  for  the  cur- 
rent allocation  period  caused  by  these 
additional  all(x:atioris  Is  good  reason 
for  publishing  a  supplemental  alloca- 
tion list  at  this  time. 

A  supplemental  buy/sell  list  for  the 
allocation  period  October  1.  1978. 
through  March  31,  1979,  is  hereby  set 
forth  below.  Included  as  part  of  the 
list,  as  required  by  10  CFR  211.65(g), 
are:  the  name  of  refiner-buyers  and 
their  eligible  refineries;  the  quantity 
of  crude  oil  each  refiner-buyer  is  eligi- 
ble to  purchase;  the  total  allocation 
obligation  for  all  refiner-sellers;  the 
fixed  t>ercentage  share  for  each  refin- 
er-seller; and  the  quantity  of  crude  oil 
that  each  refiner-seller  Is  obligated  to 
offer  for  sale  to  refiner-buyers.  Also 
included  is  a  separate  list  of  the  addi- 
tional allocations  that  have  been  made 
since  the  copected  buy /sell  list  for 
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this  allocation  period  was  Issued  on 
September  18,  1978. 

The  allocations  for  refiner-buyers  on 
the  supplemental  buy /sell  list  were  de- 
termined in  accordance  with  10  CFR 
211.65  (a),  (b),  and  (c).  Sales  obliga- 
tions for  refiner-sellers  were  deter- 
mined In  accordance  with  10  CFR 
211.65(e)  and  (f).  Any  additional  sales 
obligations  that  result  from  additional 
allocations  being  made  during  the  cur- 
rent allocation  period  will  be  pub- 
lished with  the  buy/sell  list  for  the 
April  1-September  30,  1979,  allocation 
period. 

The  buy /sell  list  covers  PAD  Dis- 
tricts I  through  V,  and  amounts  shown 
are  In  barrels  of  42  gallons  each,  for 
the  specified  period.  Pursuant  to  10 
CFR  211.65(h).  each  refiner-buyer  and 
refiner-seller  Is  required  to  report  to 
ERA  In  writing  or  by  telex  the  details 
of  each  transaction  under  the  buy/sell 
list  within  forty-eight  hours  of  the 
completion  of  arrangements  therefor. 
Each  report  must  Identify  the  refiner- 
seller,  the  refiner-buyer,  the  refineries 
to  which  the  crude  oil  Is  to  be  deliv- 
ered, the  volumes  of  crude  oil  sold  or 
purchased,  and  the  period  over  which 
the  delivery  is  expected  to  take  place. 

All  reports  an(i  applications  made 
under  this  notice  should  be  addressed 
to:  Chief,  Crude  Oil  Allocation 
Branch,  20th  Street  Postal  Station, 
P.O.  Box  19028,  Washington,  D.C. 
20036. 

Anyone  who  would  like  to  obtain 
more  Information  on  the  additional  al- 
locations that  have  been  made  for  this 
all(x;ation  period  may  request  copies 
of  the  decisions  and  orders  that  ERA 
has  Issued  from:  Economic  Regulatory 
Administration,  Public  Information 
Office,  2000  M  Street,  N.W..  Rm.  BllO, 
Washington,  D.C.  20461,  (202)  634- 
2170. 

The  ERA  Public  Information  Office 
also  has  available  a  list  of  pending  ap- 
plications for  buy /sell  program  alloca- 
tions. 

This  notice  Is  issued  pursuant  to 
Subpart  G  of  DOE's  regulations  gov- 
erning its  administration  procedures 
and  sanctions.  10  CFR  Part  205.  Any 
person  aggrieved  hereby  may  file  an 
appeal  with  DOE's  Office  of  Hearings 
and  Appeals  In  accordance  with  Sub- 
part H  of  10  CFR  Part  205.  Any  such 
appeal  shall  be  filed  on  or  before  April 
9.  1979. 

Issued  In  Washington,  D.C.  March  3, 
1979. 

Barton  R.  House, 
Assistant    Administrator,    Fuels 
Regulation,  Economic  Regula- 
tory Administration. 

The  list  of  refiner-sellers  for  the  period 
October  1.  1978.  through  March  31.  1979.  is 
revised  as  follows.  The  list  sets  forth  the 
identity  of  each  refiner-seller,  the  fixed  per- 
centage share  of  each  refiner-seller,  and  the 
volumes  of  crude  oil  that  each  such  refiner- 
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NOTICES 


seller  is  required  to  offer  for  sale  to  refiner- 
buyers.  Refiner-sellers'  sales  obligations 
were  revised  because  a  number  of  ementen- 


cy  supplemental  allocations  were  Issued  to 
refiner-buyers. 


Refiner -wllere 


Amoco  Oil  CO 

AiUmtic  Richfield  Co 

Chevron  U.S.A..  Inc _ 

CiUea  Service  Co , 

CcintinentaJ  Oil  Co.'_ 

Exxon  Co.  U.S.A.  = -. 

Getty  Refinlnii  &  Marketing  Co... 

Guir  RefiniHK  Ac  Marlieting  Co 

Marathon  Oil  Co ~~.. — 

Mobile  Oil  Corp 

Phillips.  Petrolrum  Co 

Shell  Oil  Co 

Sun  Co 

Texaro  Inc 


Union  Oil  Co.  of  California . 


Total  iiales _... 


Sales 

are 

obligations 

(bureU) 

0j099 

•67.su 

.072 

1.134.011 

.096 

3.201.817 

.023 

2.057.966 

.034 

0 

.113 

0 

.020 

127.632 

.086 

1.065.486 

.022 

137.500 

.088 

984.074 

.039 

248.914 

.101 

747.826 

.052 

426.819 

.107 

1.056.819 

.043 

1.411.620 

U.46S.01T 

'Granted  Exception  Relief— FEE  1738. 
'Granted  Exn-plion  Relief -FEI  2349. 

Allocations  Listed  in  Buy/Sell  List  Published  Sept.  5.  1978- 

OcTOBER  1978  to  March  1979 


EuciBLE  Refinehies— 


REGULAR  ALLOCATIONS 


Refiner 


Refinery  location 


Allocation 
ibarreU) 


Asamera  Oil.  Inc 

Bi  Pelro.  Inc _ ,  ■  Pana.  Ill 

Caribou  Four  Comers „ Woods  CroM.  Utah... 

CRA-Farmland  Industries.  Inc Scoltsbluff.  Nebr 

CRA  Farmland  Industries.  Inc _ _....   Phllllpsburg.  Kans.„ 

Bay  City.  Mich 

Jenninfcs.  La 

Laurel.  Mont 

Bloomfkeld.  N.  Mex  _ 

Tu.<!caloosa.  Ala „. 

Betsy  Layne.  Ky 

Sinclair.  Wyo 

Casper.  Wyo .. 


•«• 


Dow  Refinery .; 

Evanitt'line  Refining  Co _, 

Partners  Union  Central  Exchange.. 
Oiant  Industries 

Hunt  Oil  Co 

Kentucky  Oil  &  Refining  Co 

Lit  lie  America  Refining  Co 

Little  America  Refining  Co 

Macmillan  RFOil  Co „ Norphlet.  Ark 

Marion  Corp Mobile.  Ala 

MidTex  Refining  Corp _ Heame.  Tex... 

Mount  Airy  

Neuhall  Reflninc  Co 

OKC  Corp 

Penn/.oil  Co  (Atlas). 
Plateau.  Inc 

Plateau.  Inc _._ 

Pride  Refining  Co _ 

Somerset  Refining  Co 
Southern  Union 
Southern  Union 

Southwestern  Refining  Co _ La  Barge.  Wyo 

Texas  American  Petrochemicals.  Inc West  Branch.  Mich. 

Thunderbird  Resources  (Westco) Cut  Bank..  Mont  — 

Thunderbird  Resources  (Westland) WllUstoa  N.  Dak  ... 


Mount  Airy.  La . — 

Newhall.  Calif „ 

Okmulgee.  Okia 

Shrevepon.  La — 

Bloomfield.  N.  Mex  _ 

Roosevelt.  Utah 

Abilene.  Tex ™ 

Sonerset.  Ky _. 

Lovlncton.  N.  Mex  — 

Monument.  N.  Mex 


Western  Refining  Co.... 
Wyoming  Refining  Co . 


Woods  Cross.  Utah . 
Newcastle.  Wyo _ 


lTS.aOt 
0 
0 

• 

0 
446.902 

0 
296.657 

0 

155.516 

4.807 

0 

24.762 

152.100 

0 

• 

• 

0 

743.337 

0 

116.027 

906.452 

0 

466.862 

M3JM 

1.74S 

M.432 

43.462 

0 

0 


Tolal..._ _ 


6.292.117 


allocations  for  newly  constructed  and  expanded  refikinc  capacity  and  reactivated 

refineries 


Refiner  ^ 

r 

Refinery  location 

Estimated 

capacity 

•  barrels/ 

day) 

Allocation 
Ibarrels) 

Southern  west — 

Western  Refining .-     .    ,.- «     ...... 

La  Barge.  Wyo — 

Woods  Cross.  Utah _ 

1,000 
1.500 

6.900 

45.540 
68.250 

Plateau.  Inc 

Bloomfield  If  Mex  ._ 

313.950 

To'al          

427.700 
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Allocations  Added  Since  Publication  of  Sept.  5, 1978,  Allocation  List 
NEW  capacity  allocations 


Refiner 

Refinery  location 

Allocation 

Date 

(barrels) 

issued 

Shepherd. ~ 

Jenninga.  La...„ 

320.950 

11/2/78 

EMERGENCY  SUPPLEMENTAL  ALLOCATIONS 

Mt.  Airy 

Mt.  Airy.  La „ 

198  400 

12/22/78 

Cladleux „ 

.„ Port  Wayne.  Ind 

306.100 

12/22/78 

Rock  Island 

Rock  Island.  Ind 

418.500 

12/27/78 

Southern  Union 

„ Lovlngton.  N.  Mex „„.™„„.™..„„..™ 

499,200 

12/22/78 

Crystal ^ 

_ Carson  City.  Mich 

118.900 

12/29/78 

lakeside 

.™.. ™ Kalamazoo,  Mich .'..... 

68.300 

12/29/78 

Sigmor 

Three  Rivers.  Tex „„ 

357.200 

1/31/79 

South  Hampton „...™„. 

Sllsbee.  Tex 

301.600 

2/06/79 

United  Rel 

Warren.  Pa _„ 

697.000 

2/07/79 

Marion „ .. 

. Theodore.  Ala „..    ..    .. 

544.800 

2/07/79 

Hudson .........„..™...™™ 

...     Cushlng.  OkIa „ .. 

727.800 

2/16/79 

CRA _. 

.  Coffeyville.  Kans 

707.250 

2/21/79 

Rock  Island 

Rock  Island,  Ind 

723.100 

2/21/79 

Mt.  Airy 

Mt.  Airy.  La 

312,700 

2/16/79 

Gladieux 

„ Port  Wayne.  Ind „ „.. „. 

151,900 

2/18/79 

Southern  Union „. 

..- Lovington.  N.  Mex 

294,500 

2/27/79 

Total 

6,427,250 

• 

TOTAL  ALLOCATIONS 

/ 

Barrels 

Previously  Published  Regular  Allocations 6.292,117 

Previously  Published  New  and  Expanded  Capacity  Allocations „ 427.700 

Additional  Allocation  for  New  Capacity „ 320,950 

Emergency  Supplemental  Allocations „ „ .... . ..„..„  6,427,250 

Total .*„ 13,468.^)17 


[FR  Doc.  79-7191  Filed  3-8-79;  8:45  am] 


[6450-01 -M] 

Federal  Energy  Ragwlatery  Commlttien 

[Docket  No.  RP75-79) 

LEHIGH  PORTLAND  CEMENT  CO,  V.  FLORIDA 
GAS  TRANSMISSION  CO. 

Availability  of  Preliminary  Environmental 
Analysis 

In  the  matter  of  Lehigh  Portland 
Cement  Company  v.  Florida  Gas 
Transmission  Company  (Do<;ket  No. 
RP75-79). 

Notice  is  given  that  on  or  about 
March  9,  1979.  a  preliminary  environ- 
mental analysis  prepared  by  the  staff 
of  the  Federal  Energy  Regulatory 
Commission  (FERC)  was  made  availa- 
ble for  public  comment. 

This  analysis  examines  the  environ- 
mental impact  of  alternative  natural 
gas  curtailment  plans  for  the  Florida 
Gas  Transmission  Company  system 
(FGT)  In  Florida.  FGT  now  operates 
under  a  four-priority  curtailment  plan 
(FGT  4)  that  curtails  deliveries  to  cus- 
tomers depending  on  the  type  of  con- 
tract: direct  or  indirect,  firm  or  inter- 
ruptible.  In  Order  467,  the  Commis- 
sion issued  a  statement  of  policy  that 
curtailment  plans  should  be  based  on 


end  uses  of  gas  and  not  on  type  of  con- 
tract service.  Subsequently,  Lehigh 
Portland  Cement  Company  charged 
that  FGT  4  was  contrary  to  Order  467 
and  unfair. 

In  Opinion  Nos.  807  (June  24,  1977) 
and  807-A  (September  22,  1977),  the 
Federal  Power  Commission  found 
FGT  4  to  be  imjust.  unreasonable, 
unduly  discriminatory,  and  preferen- 
tial and  ordered  that  a  hearing  be  held 
to  determine  a  just,  reasonable,  non- 
discriminatory, and  nonpreferential 
curtailment  plan  based  on  end  use.  In 
addition,  FGT  was  ordered  to  file  a 
case-in-chief  setting  forth  its  views  on 
curtailment.  In  November  1977,  FGT 
filed,  as  its  case-in-chief,  an  eight-pri- 
ority curtailment  plan  (FGT  8). 
Thereafter,  several  other  parties  to 
this  proceeding  and  the  Commission 
staff  offered  their  own  plans  and  views 
on  the  Florida  Gas  prop)osal. 

On  November  8.  1978.  the  President 
signed  into  law  the  National  Energy 
Act  (NEA).  The  Natural  Gas  Policy 
Act  (NGPA)  is  one  part  of  NEA.  Title 
IV  of  the  NGPA  establishes  new  cur- 
tailment policies  and  requires  the  De- 
partment of  Energy  and  the  FERC,  in 
coordination  with  the  Department  of 
Agriculture,  to  issue  rules  implementing 


the  new  policies.  As  a  result,  on  No- 
vember 17,  1978,  the  Commission  sus- 
pended the  FGT  and  all  other  curtail- 
ment proceedings,  pending  issuance  of 
new  curtailment  regulations. 

The  Commission  staff  is  currently 
developing  a  more  comprehensive 
format  for  environmental  impact 
statements  evaluating  natural  gas  cur- 
tailment plans.  The  new  format  tracks 
the  issues  and  effects  of  alternative 
curtailment  proposals  through  the 
five  specific  factors  required  by  the 
National  Environmental  Policy  Act  of 
1969.  The  staff  believes  that  It  will  ex- 
pedite eventual  preparation  of  the 
draft  environmental  impact  statement 
in  this  proceeding  to  solicit  public 
comments  on  the  new  format.  The 
staff  recognizes  that  changes  in  pro- 
posed curtailment  plans  resulting 
from  regulations  issued  under  NGPA 
will  probably  require  substantive 
changes  in  the  staff's  analysis.  There- 
fore, comments  received  on  this  pre- 
liminary environmental  analysis  will 
be  considered  to  be  informal  com- 
ments, and  no  party  will  be  boimd  by 
its  preliminary  comments  or  precluded 
from  filing  comments  when  the  draft 
environmental  impact  statement  is 
issued. 

These  informal  comments  are  re- 
quested merely  to  assist  the  staff  in 
developing  a  comprehensive  and  rele- 
vant format  for  curtailment  impact 
statements.  Neither  the  preliminary 
analysis  nor  the  request  for  comments 
are  intended  to  be  a  formal  part  of  the 
environmental  phase  of  this  proceed- 
ing. Neither  establish  a  precedent  to 
be  followed  in  future  curtailment 
cases.  The  only  purpose  of  this  one- 
time analysis  is  to  identify  and  resolve 
possible  problems  associated  with  the 
new  format. 

This  preliminary  environmental 
analysis  has  been  sent  to  all  parties  to 
this  proceeding,  the  Environmental 
Protection  Agency,  and  to  other  Fed- 
eral, state,  and  local  agencies  identi- 
fied in  the  summary  sheet  in  the  anal- 
ysis. The  preliminary  environmental 
analysis  is  on  file  at  the  Commission 
and  is  available  for  public  inspection 
at  the  Commission's  Office  of  Public 
Information.  Room  1000,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  and  at  the  Commission's!  region- 
al office  located  at  730  Peachtree 
Building,  Atlanta,.  Georgia  30308. 
Copies  are  also  available  in  limited 
quantities  from  the  Commission's 
Office  of  Public  Information. 

Any  person  who  wishes  to  do  so  may 
file  comments  on  the  preliminary  envi- 
ronmental analysis  within  45  days  of 
March  9,  1979.  r 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  79-7146  Piled  3-8-79;  8:45  ami 
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[6450-01-M] 

OffM*  of  Hearing*  and  Appoott 

PHaups  PuciTO  tico  coiE,  mc,  ET  AL 

Neti<«  of  ^blic  Hearing 

AGENCY;  Department  of  Energy. 
Office  of  Hearings  and  Appeals. 

ACTION:  Notice  of  Hearing  Regarding 
Report  Filed  by  the  Commonwealth  of 
Puerto  Rico  Pursuant  to  a  Decision 
and  Order  Issued  by  the  Office  of 
hearings  and  Appeals  on  October  17. 
1978. 

HEARING  DATES:  March  19  and 
March  20.  1979. 

HEARING  LOCATION:  El  Teatrito. 
Bureau  of  the  Budget.  254  De  La  Cruz 
street.  Comer  Tetuan,  San  Juan. 
Puerto  Rico  00904. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearmgs  and  Appeals.  2000 
M  street.  N.W..  Room  8014.  Wash- 
ington. D.C.  20461.  (202) 254  9681. 

SUMMARY:  The  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  (DOE)  gives  notice  of  a  hear- 
ing to  be  held  in  Puerto  Rico  to  re- 
ceive comments  with  respect  to  a 
Report  filed  by  the  Commonwealth  of 
Puerto  Rico  pursuant  to  a  Decision 
and  Order  issued  by  the  Office  of 
Hearings  and  Appeals  on  October  17. 
''  1978.  That  Decision  was  issued  follow- 
ing the  consideration  of  several  Appli- 
cations for  Exception  filed  by  firms 
operating  refineries  and  petrochemical 
plants  in  Puerto  Rico.  Phillips  Puerto 
Rico  Core.  Inc..  et  al..  2  DOE  Par. 
81.106(1978). 

The  Report  which  the  Common- 
wealth of  Puerto  Rico  filed  on  Janu- 
ary 31.  1979  discusses  the  manner  in 
which  Puerto  Rican  firms  have  been 
implementing  the  relief  approved. 
More  importantly,  however,  the 
Report  states  that  a  number  of  very 
serious  chronic  problems  still  exist  in 
the  refining  and  petrochemical  indus- 
try in  Puerto  Rico.  Those  problems, 
according  to  the  Commonwealth,  may 
place  the  continued  operation  of  the 
refining  and  related  petrochemical  in- 
dustry in  jeopardy.  In  order  to  permit 
a*  full  discussion  to  be  conducted  of 
the  nature  of  these  problems  and  their 
possible  solutions,  the  Governor  of  the 
Commonwealth  has  requested  that  an 
immediate  public  hearing  be  convened 
in  Puerto  Rico.  According  to  the  Gov- 
ernors  statements,  the  need  for  an  im- 
mediate hearing  with  respect  to  these 
matters  has  been  accentuated  by  the 
impact  of  recent  shortages  and  price 
increases  of  naptha.  In  response  to  the 
Governor's  request,  a  hearing  will  be 
convened  in  San  Juan.  Puerto  Rico,  on 
march  19.  and  March  20.  1979. 


MOTICES 

At  the  h^ing\  the  DOE  will  receive 
comments  iVgar^ling  the  use  of  the  ex- 
ceptions process  as  a  means  of  mitigat- 
ing any  hardships  or  inequities  that 
the  refining  and  petrochemical  indus- 
try of  Puerto  Rico  is  presently  incur- 
ring. In  auldition.  the  DOE  will  receive 
recommendations  concerning  other 
types  of  regulatory  adjustments  that 
might  appropriately  be  made. 

Any  person  who  wishes  to  make  an 
oral  presentation  at  the  hearing 
should  contact  the  individual  whose 
name  appears  at  the  l)eginning  of  this 
notice.  The  Office  of  Hearings  and  Ap- 
peals reserves  the  right  to  limit  the 
number  of  persons  to  be  heard  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  Director 
of  the  Office  of  Hearings  and  Appeals 
will  preside  at  the  hearing. 

A  transcript  of  the  hearing  will  be 
made  and  may  be  purchased  from  the 
reporter.  The  entire  record  of  the 
hearing  will  be  retained  by  DOE  and 
will  be  made  available  for  inspection 
at  the  Office  of  Hearings  and  Appeals 
Public  Docket  Room,  Room  B-120. 
2000  M  Street.  N.W..  Washington.  D.C. 
20461.  between  the  hours  of  1:00  p.m. 
and  5:00  p.m..  e.d.t..  Monday  through 
Friday. 

The  Report  filed  by  the  Common- 
wealth of  Puerto  Rico  and  related  doc- 
uments are  available  in  the  Public 
Docket  Room  at  the  present  time. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  at  the  commence- 
ment of  the  hearing. 

Issued  in  Washington.  D.C.  March 
5.  1979. 

Kelvin  Goldstein. 
Director. 
Office  of  Hearings  and  Appeals. 
tFR  Doc.  79-7165  Filed  3-8-79;  8:45  am) 


(6450-01-M] 

Sauthwattarn  Powar  Adminitlrolion 
[Rate  Order  SWPA- 11 

NOTICE  OF  OCDER  CONFIRMING,  APPROVING, 

ANO  PIAONG  INCREASED  POWER  RATES  IN 

EFFECT  ON  AN  INTERIM  BASIS 

AGENCY:  Department  of  Energy. 
Southwestern  Power  Administration. 

ACTION:  Notice  of  Power  Rate  Order. 

SUMMARY:  The  Assistant  Secretary 
for  Resource  Application,  under  Dele- 
gation Order  No.  0204-33.  43  FR  60636 
(December  28.  1978).  has  developed, 
acting  by  and  through  the  Administra- 
tor. Southwestern  Power  Administra- 
tion, increased  system  power  rates  and 
power  rates  under  the  Aluminum  Con- 
tract for  the  Southwestern  Power  Ad- 
ministration and  has  confirmed  and 
approved  these  rates  and  placed  them 
in  effect  on  an  interim  basis.  He  has 


also  submitted  them  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
bases. 

EFFECTIVE  DATES:  The  effective 
dates  for  the  increased  rates  on  an  in- 
terim basis  are;  April  1.  1979.  for  Rate 
Schedules  P-3.  F-2.  F-3.  E-2.  IC-2.  and 
Section  2.  Tex-La  Electric  Cooperative 
contract  (through  TP&L);  and  Janu- 
ary 1,  1979.  for  application  of  Rate 
Schedule  P-3  under  Section  1.05<a) 
and  Rate  Schedule  EE-2  under  Sec- 
tion 1.06  of  the  Aluminum  Contract. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Walter  M.  Bowers.  Chief.  Division  of 
Power      Marketing.      Southwestern 
Power   Administration.    Department 
of  Energy,  P.O.  Drawer  1619.  Tulsa. 
Oklahoma  74101  (918)  581-7529 
John   J.   DiNucci.   Office   of   Power 
Marketing    Coordination.    Resource 
Application.  Department  of  Energy. 
12th  Street  &  Pennsylvania  Avenue. 
NW.    Washington.    DC    20461    (202) 
633-8380. 
SUPPLEMENTARY  INFORMATION: 
Rate  Schedule  P-3  for  peaking  power 
supersedes    Rate    Schedule    P-2    (Re- 
vised). Rate  Schedules  F-2  (Integrated 
System)   and   F-3   (Oklahoma   Utility 
Companies)  for  firm  power  supersedes 
Rate  Schedule  F-1.  Rate  Schedule  F- 
1.  Rate  Schedule  IC-2  for  interrupt- 
ible  capacity  supersedes  Rate  Sched- 
ule IC.  Rate  Schedule  EE-2  for  excess 
energy  supersedes  Rate  Schedule  EE. 
Contract  No.  14-02-011-864.  Section  2. 
Tex-La  Electric  Cooperative  (through 
TP&L)  supersedes  rate  in  Section  2  of 
that  contract.  Energy  Regulatory  Ad- 
ministration conditional  confirmation 
and  approval  of  the  above  present  rate 
expire  March  31.  1979.  Rate  Schedule 
P-3  applied  to  power  and  energy  sales 
under  Section  1.02  of  the  Aluminum 
Contract     supersedes    contract     rates 
under  Section  1.05(a)  of  that  contract. 
Federal  Power  Commission  confirma- 
tion of  the  present  contract  rate  ex- 
pired December  31.  1978.  Rate  Sched- 
ule t!E-2  applied  to  secondary  energy 
sales  under  Section  1.04  of  the  Alumi- 
num    Contract    supersedes    contract 
rates  under  Section  1.06  of  that  con- 
tract. Federal  Power  Commission  con- 
firmation of  the  present  contract  rates 
expires  December  31,  1983. 

Issued  in  Washington.  DC.  March  1. 
1979. 

George  S.  McIssac. 

Assistant  Secretary, 
Resource  Applications. 

March  1.  1979. 

In  the  matter  of;  Southwestern 
Power  Administration— System  Rates; 
Aluminum  Contract  Rates. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization   Act.   Public   Law   95-91. 


the  functions  of  the  Secretary  of  the 
Interior  and  the  Federal  Power  Com- 
mission under  Section  5  of  the  Flood 
Control  Act  of  1944.  16  U.S.C.  825s,  for 
the  Southwestern  Power  Administra- 
tion (SWPA)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
I>elegaiion  Order  No.  0204-33,  effec- 
tive January  1.  1979,  43  F.R.  €0636 
(December  28,  1978),  the  Secretary  of 
Energy  delegated  to  the  Assistant  Sec- 
retary for  Resource  Applications  the 
authority  to  develop  power  and  trans- 
mission rates,  acting  by  and  through 
the  Administrator,  and  to  confirm,  ap- 
prove, and  place  in  effect  such  rates 
on  an  interim  basis,  and  delegated  to 
the  Federal  Energy  Regulatory  Com- 
mission (FERC)  the  authority  to  con- 
firm and  approve  on  a  final  basis  or  to 
disapprove  rates  developed  by  the  As- 
sistant Secretary  under  the  delegation. 
This  rate  order  is  issued  pursuant  to 
the  delegation  to  the  Assistant  Secre- 
tary. 

Background 

Existing  Rates 

The  rales  that  are  the  subject  of  this 
order  supersede  the  following  existing 
SWPA  rates: 


Exlstiiig  rate 


Effective 


Rate  Srhedule  P-1,  Plrm  Power Aur  9.  1957. 

Rate  Schedule  P-2  (Revised).  Peak-  June  1. 1970. 

Ing  Power. 
Rate  Schedule  EE.  Excess  Enern' ....  Aug.  9.  1957. 
Rate  Schedul*  IC.  Interruptible  Ca-  June  11,  1958. 

paclty. 
Contract   Rale   in   Section   2.   Con-  June  4,  1968. 

tract    No.    14-O2-O01-8«4.    Tcx-La 

Electric  CooperaUve.  Inc. 

through  TP&L). 
Contract  Rates  In  Sections  l.OVA)  Jan.  1.  1974. 

and   1.06.   Contract  No.   Ispa  614. 

Arkansas  Power  &  Light  Compa- 
ny/Reynolds Metals  Company. 


The  four  rate  schedules  apply  gener- 
ally to  customers  ourctjasing  power 
and  energy  from  SwPA^  integrated 
system,  as  distinguished  from  pur- 
chases from  Individual  projects.  The 
capacity  and  energy  charges  in  the 
firm  power  and  peaking  power  rate 
schedules  have  not  been  changed  since 
1957.  The  most  recent  confirmation 
and  approval  of  the  rate  schedules  was 
by  the  Economic  Regulatory  Adminis- 
tration (ERA)  of  the  Department  of 
Energy  on  November  30,  1978,  43  F.R. 
57180  (December  6.  1978).  This  ex- 
tended the  confirmation  and  approval 
of  the  rate  schedules  through  March 
31.  1979.  subject  to  the  opportunity 
for  further  public  comment. 

Under  Contract  No.  14-02-001-864. 
executed  in  1958.  SWPA  sold  firm 
power  and  energy  to  the  Tex-La  Elec- 
tric Cooperative.  Inc.  <Tex-La)  under 
the  F-1  Rate  Schedule.  Subsequently, 
in  1968.  this  contract  was  amended  to 
provide  for  a  rate  which  was  slightly 
lower  than  the  P-1  rate.  This  is  a  bor- 
derline sale  under  which,  pursuant  to 


NOTICES 

the  terms  of  a  separate  contract  with 
Texas  Power  and  Light  Company 
(TP&L).  TP&X  provides  15,000  kilo- 
watts of  capacity  and  all  associated 
energy  to  Tex-La  for  SWPA's  account 
at  a  rate  similar  to  the  F-1  rate. 
SWPA  charges  Tex-La  for  this  service 
at  a  rate  which  equals  the  amount 
TP&L  charges  SWPA  for  providing 
this  service  for  the  government.  Con- 
firmation and  approval  of  this  rate 
was  extended  by  ERA  at  the  same 
time  as  for  the  four  system  rate  sched- 
ules. 

Under  Contract  No.  Ispa-514  (Alumi- 
num Contract),  executed  in  1952, 
SWPA  sells  peaking  power  to  the  Ar- 
kansas Power  and  Light  Company 
(AP&L),  which  in  turn  sells  high  load 
{actor  power  to  the  Reynolds  Metals 
Company  (Reynolds)  for  use  in  its  alu- 
minum reduction  plant.  Service  under 
the  contract  began  in  1954  and  will 
continue  through  December  31.  1983. 
The  contract  provides  for  rate  adjust- 
ments every  five  years,  subject  to  spec- 
ified limits.  The  applicable  rate  for  the 
21st  through  25th  years.  1974-1978, 
was  confirmed  and  approved  by  the 
Federal  Power  Commission  (FPC)  on 
January  22.  1974,  51  FPC  338. 

The  Aluminum  Contract  also  pro- 
vides for  SWPA  to  sell  secondary 
energy  to  AP&L  when  it  is  available 
from  certain  reservoir  projects  inte- 
grated through  the  Denison-Norfork 
transmission  line  of  SWPA.  The  con- 
tract rates  for  secondary  energy  were 
confirmed  and  approved  by  FPC  in 
1952,  for  the  term  of  the  contract, 
with  no  contractual  provisions  for 
review  or  redetermination.  The  con- 
tract rate  for  the  21st  through  30th 
years  is  2  mills  per  kilowatt-hour. 

PtJBLic  Notice  and  Comment 

The  Southwestern  Power  Adminis- 
tration prepared  a  Current  Power  Re- 
payment Study  dated  December  1977 
for  the  integrated  system,  which 
showed  that  the  current  system  rate 
schedules  and  contract  rate:>  failed  to 
produce  revenues  sufficient  to  pay  all 
power  costs  and  the  investment  allo- 
cated to  power  in  a  reasonable  period 
of  years  as  required  by  Section  5  of 
the  Flood  Control  Act  of  1944.  The 
Revised  Power  Repayment  Study 
dated  December  1977  showed  that  in 
order  to  accomplish  repayment,  aver- 
age annual  revenues  would  have  to  be 
increased  by  $20.1  million.  This  would 
be  an  increase  of  about  42  percent 
above  current  revenue  levels  for  the 
integrated  system.  SWPA  then  devel- 
oped Tentative  Rate  Schedules  from  a 
Rate  Design  Study  dated  March  1978, 
which  schedules,  when  applied  to  esti- 
mated power  and  energy  sales,  would 
produce  the  additional  revenues. 

Opportunities  for  public  review  and 
comment  on  tentative  system  power 
rates  were  announced  by  notice  pub- 
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lished  in  the  Federal  Register  on 
April  19,  1973  (43  F.R.  16545).  and  by 
notices  changing  dates  and  extending 
the  time  for  public  comments  on  May 
25,  1978  (43  F.R.  25865).  and  on 
Augiist  17.  1978  (43  F.R.  36514).  Two 
Public  Information  Forums  were  held 
on  May  18  and  June  22,  1978.  Public 
Comment  Forums  were  held  on  July 
20  and  August  24,  1978.  The  time  for 
written  comments  ended  September 
13,  1978.  During  this  five-month 
period,  customers  of  SWPA  and  other 
interested  parties  studied  the  Current 
and  Revised  Power  Repayment  Stud- 
ies, the  Rate  Design  Study,  and  the 
Tentative  Rate  Schedules. 

AP&L  and  Rejynolds  were  formally 
notified  on  July,  3,  1978,  as  prescribed 
in  Section  1.05(A)  of  the  Aluminum 
Contract,  that  the  rates  had  been  re- 
determined by  the  Assistant  Secretary 
for  Resource  Applications  and  would 
be  increased  on  January  1.  1979.  at 
least  to  the  maximum  level  allowed  by 
the  contract.  They  were  also  advised 
that  the  government,  after  completion 
of  its  investigation  of  legal  and  policy 
questions  and  completion  of  the 
system  rates  proceeding,  may  propose 
higher  rates  to  them  comparable  to 
system  rates  for  other  SWPA  cu.slom- 
ers. 

The  public  participation  process  pro- 
duced numerous  and  varied  questions 
and  comments.  All  of  these  have  been 
considered;  many  have  t)een  accepted 
and  incorporated  in  developing  the  re- 
vised rates  which  are  confirmed,  ap- 
proved, and  placed  in  effect  by  this 
ofder.  The  Revised  Power  RepaiTnent 
Study  dated  November  1878.  prepared 
after  consideration  of  these  comments, 
shows  that  in  order  to  a{«omplish  re- 
payment, an  Increase  in  average 
annual  revenues  of  $16.5  million,  or  33 
percent  above  the  current  annual  rev- 
enues from  the  integrated  sj'stem.  is 
needed.  Responses  to  the  major  com- 
ments, criticisms  and  alternatives  of- 
fered during  the  comment  period  are 
explained  in  the  following  discussion. 

Discussion 

arkco  contracts 

During  the  course  of  the  public 
review  of  the  Current  and  Revised 
Power  Repayment  Studies,  the  SWPA 
staff  also  continued  its  examination  of 
the  assumptions  made  in  the  studies. 
In  keeping  with  the  Intent  of  the  Ar- 
kansas Electric  Cooperative  Corpora- 
tion (Arkco)  to  transfer  operation  of 
its  Bailey  and  Fitzhugh  thermal  gen- 
erating plants  to  AP&L  around  1980, 
the  staff  had  assumed  the  termination 
of  tlie  contracts,  numbered  14-02- 
0001-938  and  14-02-0001-1114.  in  1980. 
Contract  obligations  and  recent 
amendments  made  such  assumptions 
inappropriate  and  dictated  a  revision 
to  the  studies. 
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The  contract  having  the  major 
effect  on  the  Power  RepajTnent  Stud- 
ies is  the  Bailey  pooling  arrangement 
wherein  SWPA  schedules  operation  of 
the  Bailey  generating  plant  and  is  able 
to  sell  hydro  energy  when  surplus 
water  is  available  at  a  fuel-saving  rate, 
to  replace  thermal  energy  which  oth- 
erwise would  have  been  generated  by 
Arkco.  By  continued  operations  under 
this  contract  and  the  other  Arkco  con- 
tract, a  net  increase  in  expected 
system  revenues  of  $2.4  million  occurs. 
This  reduces  by  $2.4  million  annually 
the  required  gross  revenues  needed  in 
the  rate  increase. 

REPLACEMENTS 

A  numt>er  of  comments  were  directs 
cd  to  the  major  power  replacement 
costs  for  hydro  generation  included  in 
the  Power  Repayment  Studies.  These 
generally  were,  first,  objections  to  the 
inclusion  of  replacement  costs  at  all: 
second,  questions  of  possible  overlap 
between  the  replacement  cost.s  and  op- 
eration and  maintenance  costs:  and 
third.,  criticism  that  the  estimates  of 
replacement  costs  were  too  high. 

In  response  to  the  first  comment,  it 
should  be  noted  that  federal  power 
rates  are  required  by  law  to  t>e  estab- 
lished on  a  repayment  basis,  that  is. 
on  a  showing  generally  that  annual 
operating  costs  will  be  recovered  in 
the  year  in  which  they  are  incurred 
and  that  all  investment  will  be  amor- 
tized within  a  reasonable  period  of 
years,  which  has  l)een  determined  to 
be  fifty  years  in  most  cases.  This  re- 
quires an  analysis  of  future  revenues 
and  costs— in  this  cas6  to  the  year 
2030— as  well  as  historical  revenues 
and  costs.  The  inclusion  of  future  re- 
placement costs  in  such  repayment 
studies  is  necessary  and  proper,  as  has 
long  been  recognized  by  the  Federal 
Power  Commission  and  the  Secretary 
of  the  Interior. 

The  second  and  third  comments  on 
the  tnatment  of  replacements  in  the 
SWPA  study  appear  to  have  some 
moril.  .A  complete  answer  would  re- 
quire a  project-by-pfoject  study  by  the 
Corps  of  Engineere  to  determine  the 
replacements  which  have  been  made 
in  the  past  and  to  estimate  the  re- 
placements that  will  be  required  in  the 
future  and  their  expected  cost.  A 
study  of  this  magnitude  would  take 
several  years.  However,  the  Corps  has 
made  a  study  of  the  Sam  Rayburn 
Dam  Project,  an  isolated  project  that 
is  not  included  in  the  integrated 
system.  This  study  showed  that 
SWPAs  estimates  oC  future  power 
production  replacements  for  the  proj- 
ect could  be  reduced  by  about  35  per- 
cent. This  study  is  accepted  as  repre- 
sentative of  results  expected  from  a 
system  study,  and  the  SWPA  esti- 
mates of  future  replacement  costs  for 
the  integrated  system  have  been  re- 


duced by  the  same  percentage.  This 
decision  reduces  by  about  $1.2  million 
annually  the  required  gross  revenues 
needed  in  the  rate  increase. 

ALUMINUM  CONTRACT 

The  Aluminum  Contract  was  Negoti- 
ated in.  1951  fron;  a  wartime  need  for 
aluminum:  and  to  assist  in  developing 
the  industrial  economy  in  the  South- 
west. Final  negotiations  were  handled 
in  the  Office  of  the  Secretary  of  the 
Interior  and  the  contract  was  executed 
on  January  29,  1952.  The  term  of  the 
contract  is  30  years  from  the  date  ser\- 
ice  commenced  on  January  1,  1954. 

Under  the  agreement,  SWPA  sells 
150,000  kilowatts  and  30,000.000  kilo- 
watt-hours per  month  (2400  kilowatt- 
hours  per  kilowatt  per  year)  of  peak- 
ing power  and  energy  to  AP&L. 
AP&L.  in  turn,  sells  110.000  kilowatts 
at  a  high  load  factor  to  Reynolds  at  its 
aluminum 'reduction  plant  at  Arkadel- 
■\phia,  Arkansas.  SWPA  may  also  sell 
secondary  energy  to  AP&L. 

The  original  rate  provisions  in  the 
contract  were  disapproved  by  the  Fed- 
j  eral  Power  Commission.  After  further 
contractual  negotiations,  revised  rate 
provisions  in  Supplement  No.  6.  dated 
April  24.  1952,  were  approved  by  the 
Commi.^sion  on  April  28,  1952.  Under 
this  revision,  the  initial  rate  was  6 
mills  per  kilowatihour  for  the  first 
22.000.000  kilowatthours  per  month 
and  3  mills  per  kilowatthour  for  the 
remaining  8.000.000  kilowatthours  per 
month.  This  rate  could  be  revised  and 
redetermined  every  five  years  by  the 
Secretary  subject  to  the  approval  of 
the  Commission,  but  could  not  exceed 
maximum  limits  stated  in  the  contract 
for  each  five-year  period.  The  contract 
limit  for  the  last  five  years,  from  Jan- 
uary 1,  1979.  to  Decemt)er  31.  1983.  is 
122*^-!  percent  of  the  initial  rate. 

The  rates  under  the  contract  have 
l)een  raised  every  five  years  to  the 
maximum  allowed  by  the  contract. 
However,  the.se  rates  have  always  l>een 
less  than  comparable  rates  paid  by 
customers  purchr\.sing  power  from  the 
integrated  system  under  system  rate 
schedules.  The  annual  shortfall  or  de- 
ficiency in  comparable  revenues  for 
the  basic  30,000,000  kilowatt-hours  per 
month  during  the  first  twenty-five 
years  of  the  contract  varied  between 
approximately  $550,000  and  $910,000, 

The  December  1977  Power  Repay- 
ment Studies  assumed  that  the  rate 
under  the  Aluminum  Contract  for  the 
last  five-year  period,  1979  through 
1983.  would  be  set  at  the  maximum  al- 
lowable under  the  contract,  that  is. 
122'. ■  percent  of  the  initial  base  rate. 
This  would  yield  revenues  of  approxi- 
mately $2,300,000  per  year.  This  is 
about  $2,100,000  per  year  less  than  the 
revenues  this  amount  of  power  and 
energy  would  produce  under  the»P-3 


Rate  Schedule  now  under  considera- 
tion. 

The  proposed  treatment  of  the  Alu- 
minum Contract  in  the  power  repay- 
ment studies  received  a  great  deal  of 
criticism  from  the  other  customers 
during  the  comment  period.  They 
argued  that  it  was  unfair,  dl.scrimina- 
tory.  and  illegal  to  ask  them  to  make 
up  the  past,  present,  and  future  defi- 
ciencies attributable  to  the  contract. 

AP&L  and  Reynolds,  on  the  other 
hand,  defended  the  contract  as  a  legal- 
ly binding  commitment  that  was  justi- 
fied in  the  Interest  of  national  de- 
fense. They  claim  that  AP&L  pur- 
chases only  hydroelectric  power  and 
takes  delivery  from  the  dams  and. 
therefore,  is  not  responsible  for  SWPA 
transmission  costs,  and  should  not  be 
charged  for  the  cost  of  punchased 
energy.  They  also  contend  that  SWAP 
has  changed  accounting  methodology 
from  that  used  when  the  contract  was 
approved,  creating  the  alleged  short- 
fall. 

The  company's  arguments  on  trans- 
mission costs  and  accounting  method- 
ology lack  merit  l)ecau.se  SWPA's  oper- 
ations are  on  a  system  basis  and  that 
part  of  the  power  and  energy  supplied 
is  delivered  through  mulitiple  inter- 
connections with  AP&L.  Power  and 
energy  from  the  SWPA  system  cannot 
be  specified  as  coming  from  a  particu- 
lar project  at  any  particular  time.  Ini- 
tial approval  by  FPC  was  justified  as  a 
sale  from  the  integrated  system,  as  op- 
posed to  a  busbar  sale.  The  cost  of  the 
integrated  transmission  system,  as 
well  as  the  cost  of  purchased  energy 
for  system  support  was  included  as  a 
part  of  the  costs  assigned  to  this  serv- 
ice. Standard  accounting  methodology 
must  apply  to  all  sales  from  the 
system. 

The  propriety  of  a  thirty-year  con- 
tract for  the  sale  of  power  to  a  non- 
preference  customer  without  the  j-ight 
of  withdrawal  is  not  without  substan- 
tial doubt.  However,  by  its  terms  the 
Aluminum  Contract  expires  in  1984. 
AP&L  and  Reynolds  have  been  noti- 
fied that  the  contract  will  not  be  re-' 
newed.  Thus  the  power  involved  will 
be  available  for  sale  to  preference  cus- 
tomers within  five  years. 

As  to  the  Aluminum  Contract  rate 
limit  of  122'-.t  percent  of  the  initial 
rate  for  the  last  five  year  period  of  the 
30ytar  contract,  this  limitation  has 
been  determined  to  be  inconsistent 
with  the  mandates  of  Section  5  of  the 
Flood  Control  Act  of  1944  and  thus  tie 
unenforceable.  This  limit  operates  at 
this  time  to  prevent  the  charging  of 
rates  "having  regard  to  the  recovery" 
of  operating  costs  from  AP&L.  More- 
over, by  precluding  adequate  cost  re- 
ytovery  from  AP&L.  the  limit  results  in 
an  increase  of  system  rates  to  consum- 
ers served  by  preference  customers, 
thereby  precluding  disposal  of  power 


to  such  consumers  "at  the  lowest  pos- 
sible rates"  consistent  with  sound  busi- 
ness principles. 

Based  on  the  above  considerations,  it 
Is  thus  reasonable  to  require  APA:L  lo 
pay  for  power  received  during  the  last 
five  years  of  the  contract  at  the  sam6 
rates  determined  at  this  time  to  apply 
to  all  customers. 

An  Aluminum  Contract  rate  study- 
has  been  developed  which  outlines  the 
history  of  operations  and  shovs  the 
estimaU'd  d«,ficiencies  under  the  con- 
tract fate  limilaticns  over  the  years. 
No  adjustment  has  been  made  in  the 
Power  Repayment  Studies  to  reflect 
this  .shortfall  becau.se  it  would  require 
Congressional  action  to  forgive  such  a 
past  deficiency  under  requirements  of 
Section  5  of  the  Flood  Control  Act  of 
1944.  It  has  been  suggested  that  the 
repayment  of  the  deficiency  und^r  the 
Aluminum  Contract  be  postponed 
until  2030,  when  the  integrated  system 
inve.stn.rrits  are  all  repaid.  Ho\iever. 
SWPA  lound  that  if  this  were  done, 
surplus  revenues  at  that  time  would  be 
incapable  of  paying  the  postponed  de- 
ficiency with  imputed  interest  in  any 
period  of  time.  / 


PRIOR  DEFICIENCIES 

Numerous  comments  were  received 
objecting  to  the  inclusion  of  previous 
system  deficiencies  in  the  costs  to  be 
recovered  by  future  power  users.  Sec 
tion  5  of  the  Flood  Control  Act  of  1944 
requires  that  all  costs  associated  with 
the  power  marketing  activities  of  the 
government  be  recovered  from  the 
rates.  If  costs  are  not  paid  In  a  certain 
year,  they  mu.st  be  deferred  for  pay- 
ment when  revenues  become  sufficient 
to  do  so.  The  DOE  manual  on  repay- 
ment (formerly  Department  of  the  In- 
terior 730  DM  4,  adopted  for  DOE  by 
IMD  1701,  which  was  furnished  to  the 
public  during  the  information  forums) 
recognizes  this  and  provides  that  defi- 
ciencies in  any  year  are  to  be  capital 
ized  and  repaid  with  imputed  interest 
in  later  years  even  before  funds  are 
applied  to  the  reduction  of  the  debt 
associated  with  the  original  invest- 
ment. In  addition.  Congressional 
action  amending  Section  5  of  the 
Flood  Control  Act  of  1944  would  be  re- 
quired to  forgive  such  past  deficien- 
cies. 

OPERATING  EXPENSES 

A  number  of  comments  questioned 
the  Corps'  estimate  of  its  future  oper- 
ation and  maintenance  costs  as  too 
high,  based  largely  on  a  comparison  of 
prior  increases.  We  have  no  rea.son  to 
believe  that  the  estimates  are  unrea- 
sonable. The  Corps  considers  past 
price  trends,  but  also  reviews  other 
factors,  such  as  use  of  equipment,  past 
maintenance  expenses  and  practices, 
and  persormel  needs  and  costs.  It  also 
includes  a  proJect-by-proJect  l(M)k  at 


what  may  be  required.  Tlie  Corps' 
actual  O&M  expenses  for  FY  1975. 
1976,  and  1977  have  increa.sed  by  18.5 
percent,  15.4  percent,  and  24.2  percent. 
Their  estimates  for  FY  1977  proved  to 
be  too  low.  and  their  estimates  for  FY 
1978  are  closely  in  line  with  actual  fig- 
ures received  by  SWPA  recently. 

Another  comment  was  that  Corps' 
replacement  costs  may  have  been  in- 
cluded under  O&M  expenses.  This 
poissibility  is  covered  ui  the  action  that 
was  taken  to  reduce  the  estimates  of 
future  replacements. 

SWPA's  estimates  of  purchased 
energy  costs  also  were  questioned  as 
too  high.  These  costs,  involving  fuel 
cost  estimates  as  well  as  other  costs, 
are  estimated  pursuant  to  the  Depart- 
mental Manual  (DOI  730  DM  4:  DOE 
IMD  1701)  for  the  five-year  cost  evalu- 
ation period.  In  the  past,  SWPA  esti- 
mated future  costs  for  purchased 
energy  by  determining  the  quantities 
of  energy  available  from  iknowTi 
sources,  ranking  such  sources  in  in- 
creasing order  of  cost  and  then  esti- 
mating the  total  cost  according  to  the 
u.sage  required. 

The  method  now  used  is  an  area  ap- 
proach of  basing  the  cost  for  pur- 
chased thermal  energy  for  five  years 
through  1982  on  expected  cosLs  in  the 
Southwest  Power  Pool  area  and  by 
averaging  in  fuel  costs  weighted  by 
type  of  thermal  energy  available  in 
the  Southwest  area. 

SWPA's  estimate  of  the  projected 
area  weighted  average  fuel  cost  was 
only  one  part  of  its  attempt  to  be  real- 
istic and  reasonable  in  estimating  the 
cost  of  purchsised  energy  in  FY  1982.' 
The  final  estimate  for  that  year  of 
26.1  mills  per  kilowatt-hour  takes  into 
account  considerably  higher  estimated 
fuel  costs,  as  well  as  the  area  average 
costs. 

Purchased  energy  costs  to  SWPA  for 
FY  1975,  1976,  and  1977  increased  by 
2.4  percent.  32  percent,  and  128.3  per- 
cent. SWPA  does  not  have  firm  con- 
tracts for  the  large  quantity  of  energy 
purchases  required  during  critical 
years.  It  paid  from  3.5  mills  per  kilo- 
watt-hour to  40.5  mills  per  kilowatt- 
hour  during  FTf  1§77,  and  a  review  of 
possible  sources  of  purchased  energy 
to  SWPA  for  the  future  indicates  that 
the  price  will  probably  average  from 
20.3  mills  per  kilowatt-hour  in  FY  1979 
to  26.1  mills  per  kilowatt-hour  in  FY 
1982. 

Every  attempt  is,  and  will  be,  made 
to  minimize  system  purchased  energy 
costs.  However,  for  the  purpose  of  de- 
termining costs  expected  in  future 
years,  the  final  cost  estimate  appears 
to  be  both  reasonable  and  realistic  for 
under  both  good  and  bad  water  condi- 
tions. 


TRUMAN  PROJECT 

The  Harry  S,  Turman  Dam  is  now 
und^r  construction  by  the  Corps  of 
Engineers  in  Missouri.  The  Corps  now, 
estimates  that  the  first  of  the  six 
26,677  kilowatt  generating  units  will 
be  in  service  in  October  1979.  SWPA  is 
proceeding 'with  plans  to  construct  a 
30-milc  ,  line  from  the  dam  lo  the 
SWPA  substation  at  Clinton.  Missouri, 
and  is  engaged  in  negotiations  with 
the  A"ssociated  Electric  Cooperative  of 
Missouri  concerning  further  integra- 
tion arrangements. 

Because  the  project  is  expected  to  be 
in  service  within  the  five-year  cost 
evaluation  period  luider  the  Depart- 
mental Manual  (DOI  730  DM  4.  DOE 
IMD  1701),  the  project  is  included  in 
the  Power  Repayment  Studies,  and 
the  study  period  is  extended  to  the 
year  2030,  which  is  the  50th  year  after 
the  full  six  units  will  be  in  service.  A 
number  of  customers  objected  to  this 
treatment  of  the  project  because  it  al- 
legedly results  in  their  having  to  start 
paying  for  the  project  before  it  is  in 
service. 

Inclusion  of  the  project  in  the  study 
is  permitted  under  the  Departmental 
Manual  and  is  quite  proper  under  the 
repayment  method  of  ratesetting.  Its 
inclusion  extends  the  study  period 
seven  years,  during  which  time  rev- 
enues from  the  other  projects,  which 
will  have  been  paid  out,  are  available 
to  assist  in  repaying  Truman  project 
costs. 

An  analysis  of  repayment  studies 
with  and  without  the  Truman  project 
shows  that  the  inclusion  of  the  project 
requires  about  a  $1.6  million  increase 
in  net  revenue  requirements  per  year. 
This  figures  out  at  about  10  cents  per 
kilowatt  per  month.  In  the  interest  of 
ameliorating  the  impact  of  the  re- 
quired rate  intrrease  on  the  SWPA  cus- 
tomers, the  capacity  charge  will  be  re- 
duced 10  cents  per  kilowatt  per  month 
until  the  Truman  project  is  in  service. 

Questions  also  were  raised  about  the 
marketing  and  integration  arrange- 
ments for  the  project  and  the  result- 
ing a-ssumptions  as  to  total  project 
costs.  Inasmuch  as  the  details  of  possi- 
ble contractural  arrangements  cannot 
be  determined  at  this  time  the  esti- 
mates of  future  transmission  costs  are 
based  upon  the  assumptions  of  federal 
construction  of  ^11  necessary  lines  and 
related  facilities. 

RATE  DESIGN 

The  present  F-1  Rate  Schedule  for 
firm  power  (load  factor  service),  which 
has  been  in  existence  since  1957,  in- 
cludes a  capacity  charge  of  $1.60  per 
kilowatt  per  mohth.  and  increasing 
block  energy  charges  of  2  mills  per 
kilowatt-hour  for  the  first  150  kilo- 
watt-hours per  kilowatt  per  month,  3 
mills  for  the  next  290  kilowatt-hours. 
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and  5  miiis  for  all  kilowatt-hours  over 
440  per  month.  A  40  cents  per  kilowatt 
per  month  discount  on  the  capacity 
charfe'e  is  provided  where  the  customer 
takes  delivery  from  and  at  the  voltage 
of  the  W8  or  161  kilovolt  facilities 
owned  or  leased  by^e  government,  or 
at  low  or  intermediate  voltages  from 
substations  directly  connected  to  such 
transmission  facilities,  and  if  the  gov- 
ernment is  thereby  relieved  of  addi- 
tional transmission  costs.  A  discount 
of  10  cents  is  allowed  If  delivery  of 
power^  and  enprgy  is  made  from  the  69. 
138  or  161  kilovolt  facilities  owned  or 
leased  by  the  government  and  if  trans- 
formation and  substation  facilities  are 
required  at  the  point  of  delivery  and 
are  furnished  by  the  power  cu.stomer 
at  no  cost  to  the  government. 

Rate  Schedules  F-2  and  P-3  super- 
sede Rate  Schedule  P-1  for  firm  power 
ser\  ice.  The  P-2  rate  adopts  the  adder 
principal  for  transmi.ssion  and  trans- 
formation voltage  differences,  as  op- 
posed lo  the  present  capacity  discount 
theory,  and  energy  blocking  levels 
ha\e  been  changed  to  charge  for  the 
first  100  hours,  for  the  next  340  hours, 
and  for  all  in  e.xcess  of  440  hours  u.se 
per  kilowatt  per  month.  The  F-2  rate 
also  provides  for  reimbursement  to 
SWPA  of  purchased  energy  costs 
wlicre  the  specific  costs  can  be  deter- 
mined for  a  customer.  At  this  time, 
this  provLsion  would  apply  to  the  cities 
of  Fulton  and  Lamar,  Missouri, 

The  F-;j  Rate  Schedule  applies  only 
to  sales  jfo  Oklahoma  and  Arkansas 
mu;iicipa|lilies  served  through  the  new 
Oklahonia  Companies  arrangement.s. 
and  pro\|ides  for  single  capacity  and 
energy  cjiarges  for  federal  power  and 
energy,  jand  for  reimbursement  for 
Ihermaljgeneration  provided  by  the 
Public  Service  Company  of  Oklahoma 
'PSQi  and  the  Oklahoma  Gas  and 
Electric  Company  (OG«S;E).  The  new 
Oklalioma  Companies  arrangements 
provid<-  for  borderline  power  and 
energy  sales  to  a  number  of  municipal- 
ities in  the  service  areas  of  PSO  and 
OG&E.  SWPA  has  .separate  contracts 
with  each  company.  The  contracts 
provide  for  SWPA  to  pay  tran.smission 
service  cliarges  impo.sed  by  the  compa- 
jitts'for  service  to  SWPA  preference 
cusiomers.  The  charges  are  brokeh 
down  into  capacity  and  energy  compo- 
nents and  are  different  for  each  com- 
pany. There  also  are  separately-stated 
charges  for  transformation  to  load 
ct  Mter  dt-livery  which  SWPA  also  must 
pay.  All  the  customers  .served  by  thf 
companies  under  these  arrangements 
recei\f  load  center  service;  the  cus- 
tomers pay  SWPA  the  load  center 
tirm  rate  (Rate  Schedule  P-S).  and 
SWPA  pays  the  transmission  costs. 
SWPA  is  reimbursed  for  the  cost  of 
energy  purchases  under  the  contract.^ 
by  the  cu.stomers.  A  part  of  the  trans- 
mission costs  are  borne  by  the  custom- 
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ers  through  the  application  of  the  rate 
for  load  center  service. 

The  present  Rate  Schedule  P-2  (Re- 
vised) applies  to  the  sales  of  peaking 
power  from  SWPAs  161  kilovolt  high 
voltage  grid  with  a  guarantee  of  a 
minimum  of  1200  kilowatt-hours  per 
kilowatt  per  year.  The  capacity  charge 
is  $1.20  per  kilowatt  per  month  and 
the  energy  charged  is  2  mills  per  kil- 
watt-hoiir.  There  is  a  Transmission 
Senice  Charge  to  recover  SWPA's 
costs  in  providing  delivery  senice 
beyond  its  own  high  voltage  grid.  At 
this  time,  the  only  customers  billed  for 
a  Transmi.><sion  Service  Charge  are  the 
Associated  Electric  Cooperative 
($2,647,100  annually)  and  the  city  of 
Hermann.  Mis.«ouri  <S55,700  annually). 

Rate  Schedule  P-3  supersedes  Rate 
Schedule  P-2  (Revised).  The  transmis- 
sion Service  Charge  is  retained  pend- 
ing the  successful  completion  of  nego- 
tiations with  the  Associated  Electric 
Cooperative  of  a  new  contract.  The 
Transmission  Service  Charge  will  ter- 
minate when  the  new  contract  takes 
effect,  as  provided  in  Public  Law  95- 
•^56, 

One  group  of  comments  regarding 
rate  structure  urged  the  blocking  of 
the  energy  rate  to  more  closely  relate 
to  the  product  SWPA  has  to  sell,  that 
is.  peaking  power  and  energy,  and  to 
make  the  rate  schedules  between 
peaking  and  firm  consistent.  The  sug- 
geKiion  was  made  to  change  the  first 
block  from  150  kilowatt-hours  per  kilo- 
watt per  month  to  100  kilowatt-hours 
per  kilowatt  •  per  month,  and  the 
second  block  from  the  next  290  kilo- 
watt-hours per  kilowatt  per  month  to 
the  next  340  kilowatt-hours  per  kilo- 
watt per  montl'i.'This  recommendation 
has  been  adopted. 

The  principle  of  increasingly  higher 
charges  for.energy  for  each  succeeding 
energy  block  is  continued  in  the  firm 
power  rale  ."schedules  apd  is  also  now 
included  in  the  peakirtg  power  rale 
schedule.  This  inverted  rate  principle 
is  appropriate  because  the  higher  the 
load  factor,  the  more  purchased 
energy  costs  are  included.  Since  SWPA 
has  hniittd  firm  hydro  energy  for  sale, 
the  invertt^d  rate  is  intended  to  dus- 
courage  hi^h  load  factor  usage  in  the 
firm  rate  schedules  and  tck  recover  pur- 
chased energy  costs  In  all  rate  sched- 
ules. 

The  energy  blocks  have  been  adj-ust- 
ed  to  conform  more"  closely  with  the 
char'rtCterislics  » of  SWPAs  hydro 
supply,  as  has  p.'-eviously  been  the  case 
with  the  guaranteed  minimum  1200 
kilowatt-hours  per  kilowatt  per  year  of 
energy  under  the  current  P-2  (Re- 
vised) Rate  Schpdule'.  With  this  ad- 
justment, the  first  block  in  the  firm 
power  rale  becomes  100  hours  use  per 
kilowatt  per  month  in.stead  of  150  and 
the  second  block  applies  to  the  next 
340  hours  use  per  kilowatt  per  month 


instead  of  290.  The  breaking  point  of 
440  hours  use  per  kilowatt  per  month 
is  maintained  as  a  practical  dividing 
point  of  approximately  60  percent 
load  factor  use  per  month  to  cover  the 
general  range  of  supply  to  customers 
purchasing  their  full  firm  power  re- 
quirements, as  distinguished  from  pur- 
chases that  require  energy  at  high 
load  factor  use. 

The  guarantet»d  minimum  1200  kilo- 
wah-hours  per  kilowatt  per  year  of 
energy  under  the  peaking  rate  sched- 
ule can  be  applied  to  the  one  remain- 
ing contract  guaranteeing  1800  hours 
use  per  kilowatt  per  year  of  energy 
with  Tex-La.  as  well  as  the  2400  hour 
contract  with  APd:L.  There  are  some 
purchased  energy  costs  incurred  to 
meet  these  lower  energy  commitments 
in  the  peaking  rate,  but  not  nearly  the 
quantity  needed  as  load  factors  in- 
crease. 

Rate  Schedule  EE-2  replaces  Rate 
Schedule  EE  for  Excess  Energy  and 
Rate  Schedule  IC-2  replaces  Rate 
Schedule  IC  for  Interruptible  Capac- 

'^^,;^ 

TRe  contractual  rate  under  Contract 
No.  14-02-001-864.  Tex-La  Electric  Co- 
operative (through  TP«S:L>.  has  been 
increased  to  equal  the  costs  to  SWPA 
for  service  from  the  Texas  Power  and 
Light  Company  (TP&L)  to  Tex-La  for 
the  account  of  SWPA.  TP&L  buys 
«  power  and  energy  from  SWPA  at  the 
system  peaking  rate.  When  this  rate  is 
increased  by  SWPA.  then  TP&L  must 
increase  the  rate  it  charges  SWPA  to 
serve  Tex-La.  SWPA  in  turn,  to  recov- 
er costs,  mast  increa.se  its  contract 
rate  to  Tex-La. 

Section  1.05(A)  of  the  Aluminum 
Contract  provides  that  the  Secretary, 
upon  further  redetermination,  may 
retroactively  adjust  the  peaking  power 
and  energy  rates  under  the  Aluminum 
Contract  to  the  beginning  of  the  then 
current  five-year  period  or  from  Janu- 
ary 1.  1979.  For  this  ^reason.  Rate 
Schedule  P-3.  applicable  to  other 
SWPA  customers  similarly  situated,  is 
appropriate  for  billings  under  the  Alu- 
minum Contract  beginning  January  1, 
1979.  Whii':  there  is  no  "contractual 
provision  for  change  in  the  secondary 
energy  rate  uf  2  mills  per  kilowatt- 
hour,  it  is  alsj  appropriate  that  AP&L 
pay  the  samt-  rate  as  other  customers 
pay  for  this  service  under  the  Rate 
Schedule  EE  2,  which  is  3  mills  per 
kilowatt-hour. 

ENVIRONMENTAL  IMPACT 

SWPA  has  reviewed  the  possible  en- 
vironmental impacts  of  the  rate  ad- 
justments under  consideration  and  has 
concluded  that  because  the  impacts 
are  speculative  and  insignificant,  no 
environmental  impact  statement  is  re- 
quired under  the  National  Environ- 
mental Policy  Act  of  1969  (NEPA). 


PRICE  STABIUTY 

SWPA  Is  a  "government  enterprise" 
within  the  meaning  of  the  price  stand- 
ards of  the  President's  Council  on 
Wage  and  Price  Stability.  The  rate  In- 
creases approved  herein  comply  with 
the  operating  margin  limitation  of 
these  standards  because  the  revenues 
will  be  only  those  necessary  to  cover 
SWPA's  costs  and  expenses.  The  re- 
duction in  the  capacity  charge  by  10 
cents  per  kilowatt  per  month  until  the 
Truman  Project  is  in  service  will  avoid 
any  controversy  as  to  the  possibility  of 
an  impermissible  operating  surplus 
within  the  meaning  of  the  standards. 

REVISED  STUDIES 

Subsequent  to  the  close  of  the  public 
participation  period,  new  Power  Re- 
payment Studies  dated  November  1978 
were  developed,  which  Incorporated 
the  changes  discussed  above  and  other 
minor  adjustments.  The  Revised 
Power  Repayment  Study  dated  No- 
vember 1978  shows  that  In  order  to  ac- 
complish repayment  average  annual 
revenues  would  have  to  be  increased 
by  $16.5  million.  This  would  be  an  in- 
crease of  about  33  percent  above  cur- 
rent revenue  levels  for  the  integrated 
systepi.  SWPA  then  developed  new 
sysUmi  rate  schedules  from  its  Rate 
Design  Study  dated  November  1978, 
which  schedules,  when  applied  to  esti- 
mated power  and  energy  sales,  will 
produce  the  additional  revenues.  The 
first  step  of  the  two-step  rate  adjust- 
ment will  product  an  additional  |.14.9 
million  annually  before  the  Harry  S. 
Truman  I*roject  becomes  operative. 

AVAILABILITY  OF  INFORMATION 

Information  regarding  this  rate  ad- 
justment including  studies,  comments, 
transcripts,  and  other  supporting  ma- 
terial are  available  for  public  review  in 
the  offices  of  the  Southwestern  Power 
Administration,  333  W.  4th.  Tulsa, 
Oklahoma  74101  and  in  the  Office  of 
the  Director  of  Power  Marketing  Co- 
ordination, 12th  &  Pennsylvania 
Avenue  N,W,.  Washington,  D.C.  20461. 

SUBMISSION  TO  THE  FEDERAL  ENERGY 
REGULATORY  COMMISSION 

The  rates  herein  confirmed,  ap- 
proved, and  placed  in  effect  on  an  in- 
terim basis,  together  with  supporting 
dcKuments,  will  be  submitted  prompt- 
ly to  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and  ap- 
proval on  a  final  basis. 

Order 

-In  view  of  the  foregoing  and  pursu- 
ant to  the  authority  delegated  to  me 
by  the  Secretary  of  Energy,  I  hereby: 

1,  Confirm  and  approve  on  an  inter- 
im basis,  effective  April  1,  1979,  the  at- 
tached five  Rate  Schedules  and  one 
Contract  Rate  tor  the  Southwestern 
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Power  Administration,  which  super- 
sede and  replace  the  rate  schedules 
and  contract  rate  named: 


Rate 


Rate  superseded 


Rate  Schedule  P-3,  Peaking 

Power. 
Rate    Schedule    F-2.    Firm 

Power     from     Integrated 

System. 
Rate    Schedule    P-2.    Finn 

Power  through  Oklahoma 

Utility  Companies. 
Rate  Schedule  EE:-2,  Elxress 

Energy. 
Rale  Schedule  IC-2,  Inter- 
ruptible- Capacity. 
Contract  No.  14-02-001-864, 

Section  2,  Tex-La  Electric 

Cooperative  (through 

TP4tL>. 


P-2  (Revised). 

Peaking  Power. 
F-l,  Firm  Power. 


F-1,  Firm  Power. 


EE.  Excess  Energy. 

IC.  Interruptible 

Capacity. 
Contract  No.  14-02- 

001-864.  Section  2» 

Tex-La  Electric 

Cooperative 

(through  TP&L). 


These  rates  shall  remain  in  effect  on 
an  interim  basis  for  a  period  of  12 
months  unless  such  period  is  extended 
or  until  the  FERC  confirms  and  ap- 
proves these  or  substitute  rates  on  a 
final  basis. 

2,  Confirm  and  approve  on  an  inter- 
im basis,  effective  January  1,  1979,  the 
application  of  Rate  Schedule  P-3 
under  Section  1, 05(A)  of  Contract  No. 
Ispa-514,  Arkansas  Power  and  Light 
Company/Reynolds  Metals  Company 
(Aluminum  Contract),  to  power  and 
energy  sales  provided  under  Section 
1.02  of  that  contract,  and  the  applica- 
tion of  Rate  Schedule  EE-2  under  Sec- 
tion 1,06  to  secondary  energy  sales 
provided  under  Section  1.04  of  that 
contract.  These  rates  shall  remain  in 
effect  on  an  interim  basis  for  five 
years  or  until  the  FERC  confirms  and 
approves  these  or  substitute  rates  on  a 
final  basis. 

Issued  at  Washington.  D.C.  this  1st 
day  of  March  1979. 

George  S.  McIsaac, 

Assistant  Secretary, 
Resource  Applications. 

Rate  Sckisule  P-3  '.—Wholesale  Rates  for 
Hydro  Peaking  Power  and  Seasonal  Peak- 
ing Power 

Effective:  As  of  April  1,  1979.  and  thereaf- 
ter In  accordance  with  Rate  Order  No. 
SWPA-1  of  the  Assistant  Secretary  for  Re- 
source Applications  issued  March  1.  1979. 

Available:  In  the  marketing  area  of  South- 
western Power  Administration  (SWPA),  de- 
scribed generally  as  the  States  of  Arkansas, 
Kansas,  Louisiana.  Missouri,  Oklahoma,  and 
Texas. 

Applicable:  To  wholesale  power  customers 
purchasing  Hydro  and/or  Seasonal  Peaking 
Power  and  Peaking  Energy. 

Character  and  Conditions  of  Service: 
Three-phase,  alternating  current,  delivered 
at  approximately  60  hertz,  at  the  nominal 
voltage  and  points  of  delivery,  and  in  such 
quantities  as  specified  by  contract. 

ENERGY  associated  WFTH  HYDRO  AMD/OR 
SEASON  AL  PEAKtHG  POWER 

Peaking  energy.  A  minimum  of  1.200  kilo- 
watt-hours of  Peaking  Energy  per  kilowatt 


■Supersedes  Rate  Schedule  P-2  (Revised). 
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of  Hydro  Peaking  and/or  Seasonal  Peaking 
Power  will  l>e  lumlshed  during  each  con- 
tract year. 

Supplemental  peaking  energy.  Supplemen- 
tal Peaking  Energy  (In  addition  to  Peaking 
Energy)  will  be  furnished  if  and  when  deter- 
mined by  SWPA  to  be  available. 

A  quantity  of  Hydro  and/or  Seasonal 
Peaking  Power  without  associated  Peaking 
Energy  may  be  purchased  on  a  month-to- 
month  basis  for  use  In  scheduling  Supple- 
mental Peaking  Energy,  If  determined  by 
SWPA  to  l>e  available. 

Monthly  Rates 

,  cafactty  charge 

(a)  During  the  period  imtU  the  first  day  of 
the  month  following  the  date  the  first 
power  generating  unit  at  the  Harry  S. 
Truman  Dam  Is  placed  in  commercial  oper- 
ation in  the  Integrated  system  of  SWPA.  the 
(capacity  charge  shall  be: 

$1.30  per  kilowatt  of  Peaking  Billing 
Demand  for  delivery  at  138  or  161  kllovolts. 

(b)  Commencing  on  the  first  day  of  the 
month  following  the  date  the  first  power 
generating  tinlt  at  the  Harry  S.  Truman 
Dam  Is  placed  In  commercial  operation  in 
the  integrated  system  of  SWPA.  the  capac- 
ity charge  shall  be: 

$1.40  per  kilowatt  of  Peaking  Billing 
Demand  for  delivery  at  138  or  161  Itilovolts. 

energy  charge 

(a)  Peaking  Energy: 

(I)  $0.0035  per  kilowatt-hour  for  the  first 
1,200  kilowatt-hours  per  kilowatt  per  year 
accumulated  as  scheduled  each  month. 

(II)  $0,007  per  kilowatt-hour  for  energj-  in 
excess  of  the  first  1,200  kilowatt -hours  per 
kilowatt  per  year  accumulated  as  scheduled 
each  month. 

(b)  Supplemental  Peaking  Energy:  $0.0035 
per  kilowatt-hour  of  Supplemental  Peaking 
Energy. 

Capacity  charge  adjustments  for  condi- 
tions of  .service,  (a)  A  charge  of  $0.20  per 
month  per  kilowatt  of  Peaking  Billing 
Demand  will  be  added  to  the  total  monthly 
charge  for  Hydro  and/or  Seasonal  Peaking 
Power  service  if  delivery  of  such  power  and 
energy  is  made  at  69  kilovolts,  or 

(b)  A  charge  of  $0.55  per  month  per  kilo- 
watt of  Peaking  Billing  Demand  will  be 
added  to  the  toUl  monthly  charge  for 
Hydro  and/or  Seasonal  Peaking  Power  serv- 
ice If  delivery  of  such  power  and  energy  is 
made  at  low  or  Intermediate  voltages  (less 
than  69  kilovolts),  and 

(c)  A  customer  which  receives  Hydro  and/ 
or  Seasonal  Peaking  Power  at  two  or  more 
delivery  voltages  will  be  charged  the  adjust- 
ment associated  with  the  lower  voltage,  pro- 
vided, however,  that  such  charge  »shall  not 
apply  to  the  numl)er  of  kilowatts  of  Peaking 
Billing  Demand  which  exceed  the  Peaking 
Actual  Demand  recorded  at  the  lower  volt- 
age for  a  particular  month  or  for  the  pre- 
ceding eleven  months. 

Billing  for  unauthorized  overrun  For 
each  billing  period  during  which  there  is  a 
violation  Involving  an  unauthorized  overrun 
of  SWPA's  capacity  and/or  energy  obliga- 
tion, such  capacity  overrun  shall  be  billed 
and  paid  for  at  twelve  times  the  above  ca- 
pacity rate  adjusted  for  conditions  of  service 
and  such  energy  overrun  shall  be  billed  and 
paid  for  at  eleven  times  the  rate  far  Peaking 
Energy  set  forth  In  (aKII).  above. 

Transmission  service  charge.  Where  trans- 
mission service  Is  provided  through  facilities 
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of  others  beyond  the  SWPA  o«-ned  138-161 
lev  transmission  system  and  SWPA  incurs 
costs  therefor  the  customer  shall  pay.  in  ad- 
dition to  the  capacity  and  energy  charges,  a 
separate  tran.smission  service  charge  each 
month  equal  to  one-twelfth  of  the  estimated 
total  annual  cost  to  SWTA  of  providing 
such  tran.smi3sion  service.  The  amount  of 
such  total  ar.nual  cost  shall  be  computed 
and  determined  by  SWPA.  and  a  memoran- 
dum copy  of  each  determination  shall  be  at- 
tached to  and  b'-come  alutrl  of  the  custom- 
er's contract. 

Minimum  bill.  The  minimum  bill  each 
month  Ls  the  Peaking  Contract  Demand 
limes  the  Capacity  Charge  adjusted  for  con- 
ditions of  service,  plus  minimum  contract 
energy  requirements,  plus  the  Trtmsmi.sslon 
Ser\  ice  Charge,  if  any. 

Peaking  actual  demand.  The  Berm  "Peak 
ing  Actual  Demand"  for  any  month  means 
the  maximum  rate  in  kilowatts  that  electric 
i-mrgy  is  delivered  by  SWPA  to  the  custom- 
er during  any  60-minute  period  of  such 
month. 

Peaking  contract  demand.  The  term 
Peaking  Contract  Demand"  means  the 
maximum  rate  in  kilowatts  which  SWPA  is. 
by  contract,  obligated  to  deliver  Peaking 
Energy  during  any  60-minute  period  of  any 
month. 

Peaking  biltfng  demand.  Except  as  other- 
wise   provided    by   contract,    the   "Peaking 
Billing    Dejnand"    each    month    means    the 
Peaking  Contract  Demand." 

Adjuslmcnt  for  reduction  in  service.  If 
during  any  month  the  quantity  of  Hydro 
and/or  Seasonal  Peaking  Power  scheduled 
for  deliveri-  is  reduced  by  SWPA  for  a 
period  or  periods  of  not  less  than  two  con- 
.sectuive  hours  by  reason  of  -an  outage 
caused  by  either  an  uncontrollable  force,  or 
tl'.f  in.stallation.  maintenance,  or  replace- 
ment of  equipment,  the  customer's  capacity 
charge  for  such  month  will  be  reduced  for 
each  such  reduction  In  .service  by  an  amount 
computed  under  the  formula— 

n^CvKvH.  I 


»itti  the  factors  defined  as  follows: 

R  the  amount  of  reduction  in  the  monthly 
capacity  charge  for  a  particular  reduc- 
tion of  not  less  than  two  consecutive 
hours  during  any  month,  except  that 
the  total  amount  of  any  such  reduction 
in  the  capacity  charge  for  any  month 
.shall  not  be  greater  than  the  product  of 
the  capacity  charge  times  the  Peaking 
Contract  Demand. 

C  the  capacity  charge  plus  applicable  ad- 
justments for  conditions  of  service  for 
Hydro  and.'or  Seasonal  Peaking  Power 
for  such  month. 

K  the  numt>er  of  kilowatts  of  such  particu- 
lar reduction  in  Hydro  and/or  Seasonal 
Peaking  Power. 

H  the  numt>er  of  hours  of  such  particular 
reduction. 

Katf  Schedule  F-2*.— Wholesale  Rates  for 
Firm  Power  (Customers  From  SWPA  In- 
tegrated System) 

Effective:  As  of  April  1.  1979.  and  thereaf- 
ter In  accordance  with  Rate  Order  No. 
SWPA- 1  of  the  Assistant  Secretary  for  Re- 
.source  Applications  issued  March  1.  1979. 

Available:  In  the  marketing  area  of  South- 
western Power  Administration  (SWPA).  de- 
scrib<'d  generally  as  the  Slates  of  Arkan-sas. 
Kansas.  Louisiana.  Missouri,  Oklahoma,  and 
Texas. 


NOTICES  » 

Applicable:  To  wholesale  power  customers 
purchasing  Firm  Power  and  Firm  Energy  at 
points  of  delivery  from  the  transmission 
lines  or  facilities  owned  and  operated  by 
SWPA  or  which  are  defined  by  contract 
with  the  customer  as  a  part  of  the  system  of 
SWPA  <SWPA  Integrated  System). 

Charcrtcr  and  CondHions  of  Service: 
Three-phase,  alternating  current,  delivered 
at  approximately  60  hertz,  at  the  nominal 
voltage  and  pomts  of  delivery,  and  in  such 
quantitif's  as  specified  by  contract  (Firm 
Contract  Demand).  All  power  requirements, 
other  than  peaking  power  from  SWPA. 
which  exceed  the  Firm  Contract  Demand 
shall  be  obtained  from  a  source  of  power 
.supply  other  than  SWPA. 

ENERGY  ASSOCIATED  WITH  FIRM  POWER 

1.  SWPA  will  furnish  Firm  Energy  to  a 
customer  which  ha.s  no  alternative  source  of 
power  supply,  and  which  does  not  purchase 
peaking  power  and  energy  from  SWPA,  in 
such  quantities  as  the  customer  requires  to 
fulfill  its  system  load  requirements. 

2.  SWP.A  will  during  each  billing  period 
furnish  Firm  Energy  to  a  customer  which 
has  an  aliernulive  source  of  power  supply 
and/or  which  purchases  peaking  power  and 
energy  from  SWPA.  in  such  manner  as  to 
parallel  the  load  factor  and  load  pattern  of 
such  customer's  system  load.  The  quantity 
of  Firn4  Energy  during  each  billing  period 
shall  be  computed  under  the  formula  — 
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Monthly  Rates 


CAPACITY  CHARGE 


(a)  During  the  period  until  the  first  day  of 
the  month  following  the  date  the  first 
f>ower  generating  unit  at  the  Harry  S. 
Truman  Dam  is  placed  In  commercial  oper- 
ation in  the  integrated  system  of  SWPA.  the 
capacity  ch.-vrge  shall  be:  $1.30  per  kilowatt 
of  Firm  Billing  Demand  for  delivery  at  138 
or  161  kilovolts. 

(b)  Commencing  on  the  first  day  of  the 
month  following  the  date  the  first  power 
generating  unit  at  the  Harry  S.  Truman 
Dam  is  placed  In  commercial  operation  in 
the  Integrated  system  of  SWPA,  the  capac- 
ity charge  shall  bc:$1.40  per  kilowatt  of 
Firm  Billing  Demand  for  delivery  at  138  or 
161  kilovolls. 

khercy  charge 

(i)  $0.0035  per  kilowatt-hour  for  the  first 
100  kilowatt-hours  per  kilowatt  of  Firm  Bill- 
ing Demand. 

(ID  S0.007  per  kilowatt -hour  for  the  next 
340  kilowatt -hours  per  kilowatt  of  Firm  Bill- 
ing Demand. 

(ill)  $0,014  per  kilowatt-hour  for  energy  In 
excess  of  the  first  440  kilowatt-hours  per 
kilowatt  of  Firm  Billing  Demand. 

Capacity  charge  adjustments  for  condi- 
tions of  service,  (a)  A  charge  of  $0.20  per 
month  per  kilowatt  of  Firm  Billing  Demand 
will  be  added  to  the  total  monthly  charge 
for  Firm  Power  service  If  delivery  of  such 
power  and  energy  Is  made  at  69  kllovolts.  or 

(b)  A  charge  of  $0.55  per  month  per  kilo- 
watt of  Firm  Billing  Demand  will  be  added 
to  the  total  monthly  charge  for  Firm  Power 
ser\'ice  if  delivery  of  such  power  and  energy 
is  made  at  low  or  intermediate  voltages  (less 
than  69  kilovolts).  and 

(c)  A  customer  which  receives  Firm  Power 
and  Firm  Energy  at  two  or  more  delivery 


voltages  will  be  charged  the  adjustmeqt  as- 
sociated with  the  lower  voltage,  provided, 
however,  that  such  charge  shall  not  apply 
to  the  number  of  kilowatts  of  Firm  Billing 
Demand  which  exceed  the  Firm  Actual 
Demand  recorded  at  the  lower  voltage  for  a 
particular  month  or  for  the  preceding 
eleven  months. 

Billing  for  unauthorised  overrun.  For 
each  billing  period  in  which  there  is  a  viola- 
tion Involving  an  unauthorized  overrun  of 
SWPA's  capacity  and/or  energy  obligation, 
such  capacity  overrun  shall  t>e  billed  and 
paid  for  at  eleven  times  the  above  capacity 
rate  adjusted  for  conditions  of  service,  and 
such  energy  overcun  shall  l>e  billed  and  paid 
for  at  eleven  times  the  rate^set  forth  in  (ii), 
above. 

Reimbursement  for  purcha.sed  energy. 
Where  SWPA  must  purchase  energy  from 
another  supplier  specifically  for  the  purpose 
of  fulfilling  the  firm  requirements  of  a  par- 
ticular customer,  and  the  kilowatt-hours 
and  the  price  of  each  kwh  of  such  purchases 
can  be  determined,  such  customer  will  reim- 
burse SWPA  for  such  energy  at  the  follow- 
ing monthly  rate: 

The  dollars  per  kwh  for  each  kwh  of  such 
purchased  energy  delivered  to  the  customer, 
less  $0,007  per  kwh  of  all  energy  purchased 
by  the  customer,  if  any.  In  the  second  step 
of  the  energy  charge  stated  above  and  less 
$0,014  per  kwh  of  all  energy  purchased  by 
the  customer,  if  any.  in  the  third  step  of  the 
energy  charge  stated  al»ove. 

Adjustment  for  power  factor.  The  custom- 
er will  be  required  to  maintain  an  average 
power  factor  at  each  point  of  delivery  of  not 
less  than  95  percent  (95%)  lagging.  Such 
average  power  factor  will  be  determined  at 
intervals  or  continuously  at  the  option  of 
SWPA  and  will  be  based  upon  measured 
quantities  of  kilowatt-hours  and  reactive 
kllovolt-ampere-hours  during  the  30-minute  , 
peri(x]  of  the  customer's  maximum  rate  of 
use  of  energy  at  each  particular  point  of  de-'. 
livery  during  the  month. 

The  average  power  factor  during  any 
month  shall  t>e  computed  under  the  formu- 
la- I 


APP  = 


KWHxlOO 

KWH  •■■r  RKVAH  - 


with  the  factors  defined  as  follows: 

APF-the  average  power  factor  (in  percent- 
age) during  any  30-minute  period  during 
any  particular  month. 

KWH  =  the  quantity,  of  Energy  delivered 
during  the  30-mlnute  period  of  the  cus- 
tomer's maximum  rate  of  use  of  energy 
at  a  particular  point  of  delivery  during 
such  month. 

RKVAH -the  quantity  of  reactive  kilovolt- 
amperehours  (lagging)  furnished  at 
such  particular  point  of  delivery  coinci- 
dental with  factor  KWH  during  the 
mon^h. 

For  each  1  percent  (1%).  or  major  fraction 
thereof,  by  which  the  customer's  average 
power  factor  is  lessJ:han  95  percent,  the  cus- 
tomer's monthly  bll  for  Firm  Power  and 
Firm  Energy  will  t>^%ncreased  by  1  percent 
(1%).  No  adjustment  for  power  factor  under 
this  provision  shall  be  made  for  a  period 
ending  nine  months  after  enactment  of  this 
rate  schedule.     ^ 

Minimum  bill  The  minimum  bill  each 
month  shall  be  the  Firm  Contract  Demand 
times  the  Capacity  Charge  adjusted  for  con- 
ditions of  service. 


Finn  artual  demand.  The  term  "Firm 
Actual  Demand"  for  any  month  means  the 
maximum  coincidental  30-minute  integrated 
demand  recorded  during  such  month. 

Firm  contract  demand.  The  term  "Firm 
Contract  Demand"  means  the  maximum 
rate  in  kilowatts  which  SWPA  is  by  contract 
obligated  to  deliver  Firm  Energy  during  any 
SO-r.-^.inute  period  of  any  billing  period. 

firm    billing  demand.    Unless   otherwise 
provided  by  contract,  the  term  ■Pirm  Bill 
ing  Demand     for  any  month  means  either 
the  "Firm  Contract  Demand  ",  or  the  ■Firm 
Actual  Deriaiid  ,  whichever  is  greater. 

Adjustment  for  reduction  in  service.  If 
during  any  month  SWPA  Is  unable  to  fulfill 
Jts  cor.traci  commitment  to  deliver  Pirm 
Power  and  Firm  Energy  for  a  period  or  pe.-i 
odB  cl  not  l"ss  than  two  consecutive  hours 
by  rea.son  of  an  outage  caused  by  ei'her  an 
uii>"onirt>;iable  force,  or  the  instailaiion, 
inainter.?j.r«.  or  n-placemrnt  of  equipment, 
the  iLiStomer's  capacity  charge  for  such 
month  wiii  be  reduced  for  each  such  reduc 
tion  in  service  by  an  amount  computed 
under  the  fpmiuia— 
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with  th»-  factors  detined  as  follows: 

R  the  amount  of  reduction  in  the  monthly 
I  opacity  charge  for  a  particular  reduc- 
tion of  not  less  than  two  con.spcutive 
hour<>  during  .any  month,  excrpt  that 
th«^  total  amount  of  any  .such  reduction 
in  the  rapacity  charge  for  any  month 
shall  not  be  greater  than  tlic  product  of 
the  capacity  times  the  Piim  Contract 
D<-m.ir)d. 

C  -the  ca;iarity  charm-s  plus  applicable  ad- 
.ii;«1n:»nti  for  conditioas  of  .-crvlcp  for 
firrr  Power  for  <bch  month. 

K  the  nim-.b«'rof  kilowails  of  such  particu- 
lar reduction  in  Firm  Power. 

H  the  number  of  hours  of  such  pariicular 
reduct  ion. 

TH  ibe  lota)  number  of  hours  in  such 
muijj.h 

im-H  Scntrv..-i  F-S  -Wholl-sale  R.^ies  f*ir 
Firm  Power 

<0»ST<  J.IKP.S  Through  Oklahoma 
Uth  itv  CoMr.-.NiEs) 

£)/«»!?<  A.s  of  April  1,  1979.  and  thcreaf- 
t«i  )B  arroi dan*"*-  with  Rate  Order  No. 
S'.VPA-l  t.i  the  Assistant  Secretary  for  Ht- 
Kouiee  Applita'.ion  issutd  March  1,  1979. 

A.cHabJ-':  In  tiie  niarketing  ar<-a  of 
f^«uih:vts;ern  Power  Administration 
.  (SWP.'l),  and  the  .service  arras  of  the  Public 
S<  rvice  Companyof  Oklahoma  and  Oklaho- 
ma Cia/<  and  Electric  Coiipnny  cOklahoma 
Utiliiy  Comp.inirs).  described  eenerally  as 
the  Sti>ies  of  Arkansa.s  and  Oklahoma. 

Applicable  To  uhole.sale  pov.er  ciistomerh 
purrha.'.inn  Firm  Power  and  Firm  Energy 
from  SWPA  (SWPA-Cu.stomi'r  Contract)  at 
points  ol  delivery  on  tran.stn.'.-'^ion  fpr^ilities 
owp»-d  b;,  the  Oklahon.a  Utility  Companies 
which  Companies  have  contracted  with 
SWPA  to  dc-ii-.t-r  po»er  and  energy  for  the 
account  of  SWPA. 

Character  and  Conditions  of  Service: 
Three-pha.se,  altemH»<ng  current,  delivered 
at  approximately  60  hertz,  at  the  nominal 
voltage  and  points  of  delivery,  and  in  such 


NOTICES 

quantities  as  specified  In  SW^PA-Cu.stomer 
Contract  (Contract  Demand).  All  power  re- 
quirement* which  exceed  the  Contract 
Demand  shall  be  obtained  from  a  source  of 
power  supply  other  than  SWPA. 

ESVRdV  ASSOCIATES  WITH  FIRM  POWER 

1.  SWPA  will  furnish  Firm  Energy  to  a 
customer  purcha.siDg  such  energy  from 
SWPA  from  the  system  of  the  Oklahoma 
Utility  Companies  in  such  quantities  as  may 
be  required  to  fulfill  its  system  load  require 
ments. 

2.  Where  a  customer  has  an  alternative 
Source  of  power  supply.  SWPA  shall  ftirnish 
each  n.onih  Ihe  number  of  kilowalt-hours 
of  Firm  En*^rpy  as  specified  in  the  SWPA- 
Cu.s;on,er  Contract. 

MoNTHiY  Rates 

capacit-.'  chabck 

•  (a!  During  the  period  until  the  first  day  of 
the  month  followint:  the  date  the  first 
power  f;eneration  unit  at  the  Harry  S. 
Tn^man  Dam  is  placed  in  commercial  oper- 
ation ir  ih<»  int<'in-a!«l  system  of  SWPA.  the 
capacity  charge  .shaJl  be:  $1.85  per  kilowait 
of  Billing  D<-niar.d. 

»b)  Comn-.encinK  on  the  first  day  of  the 
month  followinfe  the  date  the  first  power 
generiitlong  unit  at  the  Harry  S.  Truman 
Dam  £  placed  in  commercial  operation  in 
int«i?rit<d  syst*m  of  SWPA.  the  capacity 
charge  shaiJ  be:  $1.95  per  kilowatt  of  Billing 
Dema-Kl 

CVEhCV  CHARi 


•Super.>;edes  Rate  Schedule  F-1  for  cus- 
tohiers  recei'.ing  Firm  Power  and  Firm 
Energy  from  traasmisslon  facilities  owned 
by  the  Oklahoma  Utility  Companies. 


(ij  $0.0035  p»!r  kili'wail-hlbur  for  lederally 
ftiieratc-d  FVm  Energy. 

<il)  An  amouni  in  dollahs^^c^ual  to  the 
actual  co«1  to  SWPA,  of  thermal-generated 
energy  p;irr:iaaed  by  SWPA  specifically  for 
stTvic*'  to  the  cjs'.omer. 

-  Adjustmrtit  for  poirtr  factor.  The  custom- 
er will  be  rt-cnnrec*  to  maintain  an  average 
powcT  lft<4or  3l  t*oh  point  of  delivery  of  not 
leee  ti»ar.  S5  p+^k-d*  ''95<>)  lagging.  Such 
awragt  po-^er  tcuiar  will  be  that  as  defined 
»i>d  ©i>mpj»*0  uijdiT  the  SWPA-Cu.sfonier 
Corlnu.-t. 

•  For  eai !.  1  pereeni  ( 1  '1 1.  or  major  fraction 
tht-ieof,  by  whicJi  the  customer's  average 
power  factor  is  k*is  than  95  percent  (95''c). 
the  cii'^tomtr'f.  monthly  bill  for  Firm  Power 
and  Finn  En«  ri.^  will  be  increased  b\  1  per- 
cent (11.). 

Actual  demand.  The  Actual  Demand" 
*ni  be  for  ijny  month  the  numbti  of  kilo- 
.  watt£  equal  to  the  sum  of  the  highest  30 
minute  integrated  demand.s  rec-orded  during 
such  «|)o."1h  at. the  piiinf  or  points  of  deliv- 
ery. 

Confr&t^      demand.        The  Contract 

Demard  ■  wtll  be  fc;r  ani  month  ihe  highest 
30m.. nut*  inteirra'ed  dem.ind  in  kilowatts  at 
whuh  SWPA  is  obligated  during  such 
month  to  cause  en*  rgy  to  be  delivered  to 
the  customer. 

Biilitio  demand.  The  Billing  Demnd  "  for 
any  month  dur;:!^:  the  period  when  the 
system  load  requirements  of  the  customers 
are  fulfilled  by  power  and  energy  purchased 
from  S'WPA  will  be  either  the  "Contract 
Demand"  or  the  "Actual  Demand  ".  which- 
ever Is  greater. 

2.  The  "Billir.K  D»"mand  '  for  any  month 
during  the  period  on  and  after  the  date 
when  the  fiyst*-m  load  requirements  of  the 
customer  are  fulfilled  by  power  and  energy 
from  SWPA  and  from  a  .source  of  power 
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supply  other  than  SWPA.  will  be  the  "Con 
tract  Demand". 

Adjustment  for  reduction  in  scrrice.  If 
during  any  month  SWPA  is  unable  to  fulfill 
its  contract  recjuirement  to  deliver  Firm 
Power  and  Firm  Energy  for  a  pcricxl  or  peri 
ods  of  not  less  than  two  consecutive  hours 
by  reason  of  an  outage  caused  by  either  an 
uncontrollable  force,  or  the  installation, 
maintenance,  or  replacement  of  equipment, 
the  customer's  capacity  charge  for  such 
month  will  be  reduced  for  each  such  reduc- 
tion in  service  by  an  ammouni  computed 
under  the  formula— 


>K  • 

TH 


H 


with  the  factors  defined  as  follows: 

R  the  amount  of  reduction  in  the  monthly 
capacity  charge  for  a  particular  reduc- 
tion of  not  less  than  two  consecutive 
hours  during  any  month,  except  that 
the  total  amount  of  any  such  reduction 
in  the  capatity  charge  for  any  month 
sh.all  not  be  greater  than  the  product  of 
the  capacity  charge  times  the  Firm  Con 
tract  Demand. 

C^  the  capacity  charges  for  such  month. 

K  ^the  numl)er  of  kilowattsof  such  partiru 
lar  redact  ion  in  Firm  Power. 

TH-the    total    number   of    hours    in    such 
month. 

Rate  ScHKDr:.E  EE-2*  —  Whoijsale  Rate 
FOR  Excess  E.'seroy 

Effective:  A.s  of  April  1.  1979,  and  thereat 
ler  in  aceord-ir.ce  with  Rate  Order  No. 
S'.VPA  1  of  the  A.s>i.«tant  Secretary  for  Re 
.source  ApplicatioiK  issued  March  1.  1979. 

AiHitJabU:  In  the  marheting  area  of  South 
western  Power  Admiiastraiion  (SWPAK  dc 
scribed  generally  as  the  Slates  of  Arkan.sas 
Kansas,  Louisiaita.  M'-seoori.  Oklahc>ina.  and 
Texas. 

Applicable:  To  wholesale  power  eustomer> 
who  by  contrac*  may  purchase  Exces,s 
Energy. 

Cliaracifr  and  Cciidtitonji  I'.t  Sen-iti-: 
Three-pha&c.  alt--rtw.i.1np  curr«)t.  delivered 
at  approximately  60  herte,  at  the  nommal 
voltage  and  poinls  ol  «i*'.CTery  .sp«-cifn-d  by 
contract. 

energy  ASsociAini  with  rate  s<  t-ifouLi  rx  -a 

ExccMj  Enervy  will  be  fun.islied  at  such 
times  and  in  sueh  amount.s  »ls  SWPA  de'ter- 
mine.^  to  be  availatjle. 

rate 
Energy  charge;  $0,003  per  kilowatt-hour 

Rate  Schedule  1C-2-— Whou:sal*-  Rates 
FOR  Interbuptible  Capa(  ity 

Effective:  As  of  April  1,  1979.  and  thereaf 
ler  in  accordance  with  Rate  Order  No. 
SWP.A  1  of  the  Assistant  Secretary  for  Re 
source  Applications  is.sued  March  1.  1979. 

AiHiilable:  In  the  marketing  area  of  South 
western  Power  Administration  (SWPA).  de 
scribed  generally  a.s  the  Stat<^s  «f  Arkan.sas. 
Kaouas,  Louisiana.  Mi.s.souri,  Oklahoma,  and 
Texas. 

Applicable:  To  wholesale  power  customers 
purchasing  Interniptible  C^acity  which  is 
received  by  the  customer  at  points  of  deliv- 
ery from  transmission  lines  or  facilities 
ow  ned  and  operated  by  SWPA. 

Character  and  Conditions  of  Service: 
Three-pha.se.  alternating  currertl.  delivered 


'  Supersedes  Rate  Schedule  IC. 
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at  approximately  60  hertz,  at  the  nominal 
voltage  and  points  of  delivery,  and  in  such 
quantities  as  specified  by  contract. 

RNERCY  ASSOCIATED  WITH  INTERRl'PTIBLE 
CAPACITY 

Knertty  as.sociated  with  Interruptlble  Ca- 
pacity will  bf  furnished  by  SWPA  at  such 
limes  and  in  such  amounts  as  SWPA  drier- 
mines  to  tx-  available. 

DAILY  K.tTE 

Capacity  ch.-xrge:  $0.05  per  kilowatt  of  In 
lerruptible  Billing  IJemand. 

Energy  charge;  $0.0035  per  kilowatt-hour. 

Intcrruptiblc  billing  demand.  The  term 
•  Interruptible  Billing  Demand"  for  any  day 
means  an  amount  equal  to  either: 

1.  the  maximum  rate  in  kilowatts  which 
SWPA  is  obligated  to  deliver  energy  associ- 
ated with  interruptible  capacity  or  the 
greatest  30  minute  integrated  demand  re- 
corded during  such  day.  whichever  is  great 
er.  if  the  customer  scheduled  and  received 
only  interruptible  capacity  from  the  Gov- 
ernment during  such  day,  or 

2.  the  maximum  rate  In  kilowatts  for  the 
delivery  of  eiu  rgv  associated  with  interrupt- 
ible capacity  scheduled  during  such  day.  if 
.the  customer  scheduled  and  received  firm  or 
peaking  power  capacity  _from  the  Go\ em- 
inent during  su<h  day.  or  the  maximum  rate 
in  kilowatts  which  S.WPA  is  obligated  to  de- 
liver energy  associated  with  interruptible 
capacity,  whichever  is  greater. 

Euerau  stilr  or  exchange.  At  the  option  of 
SWPA.  energy  associated  with  Interruptible 
Capacity  purchased  by  a  cu-stomcr  shall  be 
ritiier: 

ii»  Paid  for  at  the  energy  charge,  or 

<!!>  Returned  to  SWPA.  kilowatt  hour  for 
kilowatt-hour  in  accordance  with  agreement 
of  the  parlie.^s  at  the  time  of  purchase,  or  in 
the  atjsence  of  such  an  agreement,  returned 
wUhin  12  niotith-s  after  the  date  of  such 
purchase,  as  scheduled  by  SWPA  but  at  a 
rate  of  delivery  within  the  excess  available 
cupabilily  of  the  customer's  generating 
facilities. 

If  a  customer,  for  any  reason,  fails  or  re- 
fu.s«'s  to  return  all  or  any  portion  of  the 
eix  rgy  as  scheduled  by  SWPA  under  part 
ui).  atMve.  the  number  of  kilowatt  hours  not 
MO  returned  .shall  be  billed  and  paid  for  ai 
eh'Vi'n  lime.s  the  energy  charge. 

WlluLFSAU:    RATtS    FOR    PoWER    .\N0    E.VtTCY 

Sold    to    Tex-La    ELECTRir    Cooperativk 
Inc.  (Contract  No.  14-02  001  864)' 

f:'frctitt  As  of  April  1.  19T9.  and  ther>  :if 
t«-r  in  accordanre  with  Rate  Order  No 
SWPA  I  of  the  Assistant  Secretary  for  R> 
source  Applir.iiions  issued  March  1.  1979. 

.4pp/ic(i6;(  Vo  the  Power  and  energy  pur 
ciia.sed  by  Tex  La  Electric  Cooperative.  Inc. 
from  the  So'.itheastem  Power  Administra 
tion  under  lt:e  Power  Sales  Agreement 
dnted  October  20.  1958.  Conirart  No.  14-  02 
i»0I  864.  betwtcn  South*e3tem  Power  Ad 
Tiiim.stration  (Government)  and  Tex  l.a 
Fleitric  Cooperative.  Inc.  (Tex  La).  , 

Capacity  and  Energy  Charges:  Sections  2. 
i  :\nd  35.  ri<pcctive!y.  of  Contract  No.  14 
0-  001  8«j4.  are  amended  lo  read  as  follows: 
Section  2.  Ccmpenaation  by  TctLa  to 
Liijiernnifnt.  (a)  Tex-La  shall  compensat*- 
I  he  Government  each  month  for  firm  power 
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capacit.v  and  associated  energy  purchased 
under  S<-ction  1,  hereof,  at  the  following 
rates: 

\ 

CAPACITY  CHARGE 

(a)  Durinj;  the  period  until  the  twentieth 
day  of  the  month  following  the  date  the 
first  pouer  generating  unit  at  the  Harry  S 
Truman  Dam  Ls  placed  in  commercial  oper- 
ation in  the  intergraied  system  of  SWPA. 
the  capacity  charge  shall  be:  $1.73  per  kilo- 
watt per  month  of  Billing  Demand',  as  de- 
fined in  S«'ction  3.  hereof. 

(b)  Commencing  oft  the  twentieth  day  of 
the  month  following  the  date  the  first 
power  generating  unit  at  the  Harry  S 
Truman  Dam  Is  placed  in  commercial  oper- 
ation in  the  integrated  system  of  SWPA.  the 
capacity  charge  shall  be:  $1.86  per  kilowatt 
per  month  of  'Billing  Demand'^as  defined  in 
Section  3.  hereof. 

ENERGY  CUARCe  ! 

(i)  $0  00309  per  kilowatt-hour  for  the  first 
100  kilo'.vati-hours  per  kilowatt  per  month 
of  'Bfllins'  Demand'. 

(ii)  $0.00459  per  kilo«att-hour  fur  the 
next  340  kilowatt-hours  per  kilowatt  per 
month  of   Billing  Demand'. 

(iii)  $0  00659  per  kilowatt-hour  for  each 
kilowatt -hour  dellvened  to  Tex-La  during 
any  month  in  excess  of  440  kilowatt-hours 
per  kilowatt  per  month  of  Billing  Demand." 

"Section  3.  Billing  Demand.  The  Billing 
Demand'  for  any  month  for  firm  power  ca- 
pacity purchased  by  Tex-La  from  the  Gov- 
ernment under  Section  1  hereof,  shall  be 
the  niimbi  r  of  kilowatts  computedi  under 
the  formula  - 


BD 


AxC. 
B 


with  the  factors  defined  as  follows: 

BD  ^Tex-La  Billing  Demand  for  any  partic- 
ular month. 

A  The  sum  of  the  maximum  30-minute  in- 
tegrated demands  recorded  during  such 
month  at  the  points  of  delivery  to  the 
Tex  La  members  served  from  the  system 
of  the  Company,  but  not  less  than  75% 
of  the  highest  Factor  'A'  established 
during  the  12-moiiih  period  ending  with 
such  month. 

B=The  greatest  Factor  'A*  established 
during  the  12-moTiih  period  ending  with 
such  month. 

C    15.000  kilowatts' 

•  Section  35.  Firm  Energy  Accounting.  The 
quantity  of  energy  associated  with  firm 
power  capacity  (hereinafter  referred  to  as 
■firm  energy')  purchased  by  Tex-La  from 
the  Government  each  month  shall  be  com- 
puted under  the  formula— 


PE 


FD  xTE. 


•Marked     Rate  Schedule   14-02-001-864 
for  reference  purposes  only:  not  so  designat 
iii  m  proceedings  before  the  Federal  Power 
Commission. 


uith  the  factors  defined  sis  follows: 

FE  ^The  total  nural>er  of  kilowatt-hours  of 
firm  energy  purchased  by  Tex-La  from 
the  Government  durihc  any  particular 
moiith. 

FD    15.000  kjlowatU. 

TE-The  sum  toUl  number  of  kilowatt 
hours  of  energy  delivered  to  Tex-La 
during  such  month  as  metered  at  the 
points  of  delivery  designated  by  the 
Government  pursuant  to  Section  5. 
hereof. 

D  Either. the  highest  sum  of  the  30-minute 
maximum  integrated  demaads  recorded 
at  the  points  of  delivery  to  Tex-La  mem- 


bers designated  by  the  Government 
served  from  the  system  of  the  Company 
during  such  month,  or  the  highest  sum 
of  the  30-minute  maximum  integrated 
demands  recorded  at  the  points  of  deliv- 
ery to  Tex-La  members  designated  by 
the  Government  served  from  the  system 
of  the  Company  during  the  preceding 
eleven  months,  whichever  is  greater." 

[FR  Doc  79-7169  Piled  3  8  79:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

ATTICA  BANK  CORP. 
Formation  of  Bonk  Holding  Company 

Attica  Bank  Corporation.  Attica. 
Kansas,  has  applied  for  the  Board's 
approval  under  S  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
§  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  96.67  per  cent 
of  the  voting  shares  (less  directors' 
qualifying  shares)  of  The  First  Nation- 
al Bank  of  Attica.  Attica.  Kansas.  The 
factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
§  3(c)  of  the  Act  ( 12  U.S.C.  §  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Kansas  City.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
March  30.  1979.  Any  comment  on  an 
application  that  requests  a  hearing 
must  Include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying  specifi- 
cally any  questions  of  fact  that  are  in 
dispute  and  summarizing  the'evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  2.  1979. 

Theodore  E.  Allison. 
Secretary  of  the  Board. 

CFR  Doc   79  7127  Filed  3  8-79;  8:45  am) 
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BANK  HOtMNG  COMPANICS 
Propotod  Do  Novo  Nonbonk  Activitiot 

The  bank  holding  companies  listed 
in  this  notice  have  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  §  1843(c)(8)) 
and  section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  §  225.4(b)(1)). 
for  permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earli- 
er commenced  de  novo),  directly  or  in- 
directly, solely  in  the  activities  indicat- 
ed, which  have  l>een  determined  by 
the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application.  In- 
terested persons  may  express  their 
views  to  the  appropriate  Federal  Re- 


serve Bank  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expecte<i  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  In- 
terest, or  unsound  banking  practices." 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  the  «easons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of 
that  proposal. 

Each  application  may  be  inspected 
at  the  offices  of  the  Board  of  Gover- 
nors or  at  the  Federal  Reserve  Bank 
indicated  for  that  application.  Com- 
ments and  requests  for  hearing  should 
identify  clearly  the  specific  applica- 
tion to  which  they  relate,  and  should 
be  submitted  in  writing  and  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  March  30.  1979. 

A.  Federal  Reserve  Bank  of  San 
Francisco,  400  Sansome  Street,  San 
Francisco,  California  94120: 

FIRST  BANCORPORATION.  Salt 
Lake  City,  Utah  (industrial  loan  and 
insurance  activities:  Utah):  to  engage, 
through  its  subsidiary.  Foothill  Thrift 
and  Loan,  in  the  industrial  loan  busi- 
ness: and  to  act  as  agent  for  the  sale  of 
life  and  accident  and  health  insurance 
directly  related  to  lt«  extensions  of 
credit.  These  activities  would  be  con- 
ducted from  an  office  in  Salt  Lake 
City,  Utah,  and  the  geographic  area  to 
be  served  is  principally  the  Salt  Lake 
City  area,  but  may  extend  throughout 
UUh. 

B.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  2.  1979. 

Theodore  E.  Allison. 
Secretary  of  the  Board. 

tPR  Doc.  79-7128  Filed  3-8-79;  8:45  am] 


FIRST  BANKSHARES  OF  WYOMUNG 
Formation  of  Bank  Holding  Company 

First  Bankshares  of  Wyoming.  Chey- 
enne. Wyoming,  has  applied  for  the 
Boards  approval  under  § 3(aKl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The  First 
National  Bank  and  Trust  Company  of 
Wyoming.  Cheyenne.  Wyoming.  Wyo- 
ming State  Bank.  Cheyenne,  Wyo- 
ming, and  First  National  Bank  in 
Wheatland,  Wheatland,  Wyoming. 
The   factors   that   are  considered   in 
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acting  on  the  application  are  set  forth 
in     §3(C)     of     the     Act     (12     UJS.C.  ' 
§  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserv-e  Bank  of 
Kansas  City.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
March  30,  1979.  Any  comment  on  an 
application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying  specifi- 
cally any  questions  of  fact  that  are  in 
dispute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  5,  1979. 

Theodore  E.  Allison. 
Secreta  ry  of  the  Boa  rd. 

[FR  Doc.  79-7129  Filed  3-8-79:  8:45  am] 
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FIRST  BUSEY  CORP. 
Formation  of  Bonk  Holding  Company 

First  Busey  Corporation.  Urbana,  Il- 
linois, has  applied  for  the  Board's  ap- 
proval under  §  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
S  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  or 
more  of  the  voting  shares  (less  direc- 
tors' qualifying  shares)  of  Busey  First 
National  Bank.  Urbans  Illinois.  The 
factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
S  3(c)  of  the  Act  (12  U.S.C.  §  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  vievi's 
in  writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551  to  be 
received  no  later  than  April  12,  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  Identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  FedeYal 
Reserve  System,  March  2,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  79-7130  FUed  3-8-79;  8:45  am] 


lOS  HACENOADOS,  INC 
Formation  of  Bonk  Holding  Company 

Los  Hacendados,  Inc.,  Clayton.  New 
Mexico,  has  applied  for  the  Board's 
approval  under  §  3(a)(1)  of  the  Bank, 
Holding  Company  Act  (12  U.S.C. 
§  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  (less  direc- 
tors' qualifying  shares)  of  First  Nation- 
al Bank  in  Clayton.  Clayton,  New 
Mexico.  The  factors  that  are  consid- 
ered In  acting  on  the  application  are  set 
forth  in  §3(c)  of  the  Act  (12  U.S.C. 
§1842(0). 

Los  Hacendados,  Inc.,  Clayton,  New 
Mexico,  has  also  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  §  1843(c)(8)) 
and  §  225.4(b)(2)  of  the  Board's  Regu- 
lation Y  (12  CFR  §  225.4(b)(2)),  for 
permission  to  engage  de  novo  as  agent 
or  broker  in  the  sale  pursuant  to  sec- 
tion 225.4(a)(9)(ii)(a)  of  the  Board's 
Regulation  Y  (12  CFR 

5225.4(a)(9)(il)(a))  of  property  and 
casualty  Insurance  that  Is  directly  re- 
lated to  extensions  of  credit  originated 
by  Its  subsidiary  bank  and  in  the  sale 
pursuant  to  section  225.4(a)(9)(i)  of 
the  Boards  Regulation  Y  (12  CFR 
§225.4(a)(9)(I))  of  insurance  for  its 
banking  subsidiary.^  These  activities 
would  be  performecl  from  offices  of 
bank  at  201  Main  Street.  Clayton,  New 
Mexico,  and  the  geographic  area  to  be 
served  is  Clayton.  New  Mexico  and  its 
surrounding  conununities.  western 
portions  of  Cimmaron  County,  Okla- 
homa and  Dallam  County.  Texas. 
Such  activities  have  been  specified  by 
the  Board  in  section  225.4(a)  of  Regu- 
lation Y  as  permissible  for  bank  hold- 
ing companies,  subject  to  Board  ap- 
proval of  indi'vidual  proposals  in  ac- 
cordance with  the  procedures  of  sec- 
tion 22S.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proposal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public,  such  as  greater  con- 
venience. Increased  comj>etition.  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terests, or  unsound  banking  practices." 
Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  In  dis- 
pute, siunmarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of  the 
proposal. 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
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or  at   the  Federal   Reserve  Bank   of 
Kansas  City. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary.  Board  of  Gov- 
ernors of  the.  Federal  Reserve  System. 
Washington.  DC.  20551.  not  later 
than  March  31.  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  1.  1979. 

Theodore  E.  Allison. 
Secreta  ry  of  the  Boa  rd. 

IFH  I>uc.  79-7131  Filed  3-8-79.  8:45  ami 


16210-01-M] 

MAINLAND  BANCSHARES,  INC 
''  Formation  of  Bank  Holding  Company         I 

Mainland  Bancshores.  Inc..  La 
Marque.  Texas,  has  applied  for  the 
Boards  approval  under  §  3(a)cl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1842(a)' D)  to  become  a  bank  holding 
compriny  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  First 
Bank  of  La  Marque.  La  Marque. 
Texas.  The  factors  that  are  considered  , 
in  <icting  oh  the  application  are  set 
forth  irk§3(c)  of  the  Act  (12  U.S.C. 
§  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Dallas.  Any  person  wishing  to  com- 
ment on  the  application  should  submit 
views  in  writing  to  the  Secretary. 
Board  of  Governors  of  the  Federal  Re- 
serve System  Washington.  D.C.  20551 
to  be  received  no  later  than  April  1. 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  WTitten  presenta- 
tion would  not  suffice  In  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Bft^rd  of  Governors  of  the  Federal 
Reserve  System.  March  1.  1979. 

Theodore  E.  Allison. 
Secreta  ry  of  the  Boa  rd. 

(FR  Doc.  79-7132  Filed  3-8-79:  8:45  am] 
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MUIESHOE  BANCSHARES,  INC. 
Formation  of  Bank  Holding  Company 

Mul.shoe  Bancshares.  Inc.  Mulebhoe. 
Texa.s,  has  applied  for  the  Board's  ap- 
proval under  §3(aKl)  of  the  ^ank 
Holding  Company  Act  (12  U.S.C. 
§  1842  'a)(l))  to  become  a  bank  hold- 
ing company  by  acquiring  80  per  cent 
or  more  of  the  voting  shares  of  jFlrst 
National  Bank  of  Muleshoe.  Mulcshoe. 
Te.xas.  The  factors  that  are  considered 
in  acting  on  the  application  are  set 


NOTICES 

forth  in  §3(c)  of  the  Act  (12  U.S.C. 
§1842(0). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Dallas.  Any  person  wishing  to  com- 
ment on  the  application  .shold  submit 
views  in  writing  to  the  Reserve  Bank, 
to  be  received  not  later  than  April  25. 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  o^  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  2.  1979. 

Theodore  Ei  Allison, 
Secretan/  oJSlhc  Boa  rd. 
IFR  Doc.  79-7133  Piled  3  8  7V8:45  ami 
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TENNESSEE  VALLEY  BANCORP,  INC 

Proposed  Expansion  of  Actittitiot  of  Tonnottoo 
Valley  Life  Insurance  Company,  Pfioonix,  Arii. 

Tennessee  Valley  Bancorp.  Inc.. 
Nashville.  Tennessee,  has  applied,  pur- 
suant to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
§1843(0(8))  and  §225.4(bK2)  of  the 
Board's  Regulation  Y  (12  CFR 
§  225.4(b)(2)).  for  permis.sion  to  expand 
the  insurance  underwriting  activities 
of  Tennessee  Valley  Life  Insurance 
Company.  PhoCTiix,  Arizona. 

Applicant  states  that  its  subsidiary 
would  engage  In  the  expanded  activi- 
ties of  underwriting,  as  reinsurer,  acci- 
dent and  health  Insurance  and  joint 
life  insurance  whicl^  are  directly  relat- 
ed to  extensions  of 'credit  by  Its  bank 
holding  company  syBtem.  These  activi- 
ties would  be  performed  from  offices 
of  Applicants  subsidiary  in  Phoenix. 
Arizona,  and  the  geographic  area  to  be 
served  is  the  State  of  Tennessee.  Such 
activities  have  been  specified  by  the 
Board  in  section  225.4(a)  of  Regula; 
tion  Y  as  permissible  for  bank  holding 
companies,  subject  to  Board  approval 
of  individual  proposals  in  accordance 
with  the  procedures  of  section 
225.4(b).. 

Interested  persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proposal  can  "rea- 
sonably be  expected  to  produce  l)ene- 
fits  to  the  public,  such  as  greater  con- 
venience, increased  competition,  or 
gains  in  «({iciency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terests, or  unsound  banking  practices." 
Any  request  for  a  hearing  on  this 
question  must  t>e  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 


of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of  the 
proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reser\e  Bank  of  At- 
lanta or  the  Federal  Reserve  Bank  of 
San  Francisco. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary.  Board  of  Gov- 
ernors of  the  Federal  Reserve  System. 
Washington.  DC.  20551.  not  later 
than  April  2.  1979. 

Board  of  Governors  of  the  Federal 
Reser\e  System.  March  2.  1979 

Theodore  E.  Allison. 
Secretary  of  the  Board. 

(FR  Doc.  79-7134  Filed  3-8  79;  8:45  am] 
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* 

ZIONS  UTAH  BANCORPORATION 
Acquisition  of  Bonk 

Zions  Utah  Bancorporation.  Salt 
Lake  City.  Utah,  has  applied  for  the 
Board's  approval  under  $  3(aK3)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1842(a)(3))  to  acquire  98.8  per  cent  of 
the  voting  shares  of  Zions  First  Na- 
tional Bank  of  Cedar  City.  Cedar  City. 
Utah.  The  factors  that  are  considered 
in  acting  on  the  application  are  set 
forth  In  5  3(c)  of  the  Act  (12  U.S.C. 
§  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  t he  Federal  Reser\e  Bank  of  San 
Francisco.  Any  person  wishing  to  com- 
ment on  the  application  should  submit 
views  in  writing  to  the  Reserve  Bank 
to  be  received  not  later  than  March 
30.  1979.  Any  comment  on  an  applica- 
tion that  requests  a  hearing  must  In- 
clude a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  1.  1979. 

Theodore  E.  Allison. 
Secretary  of  the  Board. 
(FR  Doc.  79-7135  Piled  3-8-79:  8:45  am] 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administrotion 

FERTILITY  AND  MATERNAL  HCALTH  DRUGS 
ADVISORY  COMMITTEE 


Meeting  Cancellation 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  The  Fertility  and  Mater- 
nal Health  Drugs  Advisory  Committee 
meeting  scheduled  for  March  16.  1979 
and  announced  by  notice  in  the  Feder- 
al RfcGisTEj;  of  February  16,  1979  (44 
FR  10128).  h.as  beer,  canceled. 

FOR  FURTHER  INFORMATION 
CONTACT: 

A.  T.  GrcKoire.  Bureau  of  Drugs 
(HFD-130),  Food  and  Drug  Adminis- 
tration, Department  of  Health.  Edu- 
cation, and  Welfare.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
3520. 

Dated:  March  1.  1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regula  tory  Affai  rs. 
IFR  Doc,  79  7022  Filed  3  8-79:  8:45  ami 


NOTICES 

SUPPLEMENTARY  INFORMATION: 
The  holders  of  the  new  drug  applica- 
tions listed  below  have  not  submitted 
annual  rej>orts  of  experience  with  the 
drugs  as  required  and  have  advised  the 
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FDA  that  marketing  of  the  drugs  in- 
volved has  been  discontinued.  The  ap- 
plicants have  requested  withdrawal  of 
approval  of  the  new  drug  applications 
and  have  waived  their  opportunities 
for  hearings. 


NDANo. 


Drusname. 


Applicant's  name  and  address 


3-265 Metropine . 


4  298 Mctropine  with  Pli'^nobarbit^ 

5-307 Mcrcuhydrin 


5  616 Liquid  Germicidal  Df-lergent 

6  305 Methadone  Hydrochloride,... 

6  311 MelliaUoiie  Hydrochloride  .... 

8  0«6 Unacaine  HCl  Solution 

8  447 Sodium  Phosphate  P-32. 


I  8-  494 Maicotran 

6-724 : Sodium  Suifacetamide  Ophthalmic 

OinI  mt  nt 


14110-03-Ml 

[Docket  No.  78N-0269] 

PENNWALT  CORP.,  ^  AL 

New  Drug  Applications;  Withdrawal  of 
Approval 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice.         — 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  withdrawing  ap- 
proval of  42  new  drug  applications  and 
1  abbreviated  new  drug  application  on 
the  grounds  that  the  applicants  failed 
to  submit  annual  reports,  as  required 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  and  that  they  waived 
their  opportunities  for  hearings.  The 
drug  products  affected  by  this  with- 
drawal are  no  longer  marketed. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Herbert  Behrens.  Bureau  of  Drugs 
(HFD-105).  Food  and  Drug  Adminis- 
tration. Department  of  Health.  Edu- 
cation, and  Welfare,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4320. 


9  211 Neomersyl., 


9  510 _  Aurcoloid-198 

9-513 Cortisone  Acetate.. 


9-758 Rr.serpinc 

9-769 „....'. BulMrta!  Sodium. 

9-868 


Pennwalt  Corp..  P.O.  Box  1710.  Rochester. 
NY  14603. 

bo,  '  ■ 

McrrellNalional  Labs..  Division  of  Richard- 

son-Merrell.  Cincinnati.  OH  45215. 
Park",  Davis  &  Co..  Box  IIS-GPO.  Detroit. 

MI  48232. 
Mercic  Sharp  &  Dohmc.  Division  of  Mi-rrli  & 

Co  .  Inc..  West  Point.  PA  19486. 
The  Up/ohn  Co .  7171  Porta«e  Kd..  Kalama 

zoo.  MI  49002. 

N«vocol  Chemical  Mfg.  Co.,  Inc..  2911  23  At 

lantic  Ave..  Broohl.vn,  NY  11207. 
Abbott     Laboratories,    North     Chicago.     IL 

60064. 
Pennwall  Corp. 

ICN  PliarmaceuticaLs.  Inc..  5040  Lester  Rd.. 

Cincinnati,  OH  45213. 
The  Central  Pharmacal  Co,   112-128  East 

Third  St..  Seymour,  IN  47274. 
Abbott  Laboratories. 
Rexall  Drug  Co..  3901  North  KingshiKhway. 

St.  Louis.  MO  63115. 
Morion     PharmareuticaLs,     1625  39     North 

Highland.  Memphis,  TN  38108. 
Philips  Roxane   Laboralories.   330   Oalt   St., 

Columbus.  OH  43216. 


Blockain  HCl  0.5'", Sterling  Drug  Inc..  90  Park  Ave..  Ni-w  York. 

NY  10016. 

9-912 RauM-Tina Walker.  Corp.  &  Co..  Inc..  P.O.  Drawer  1320. 

Syratuse.  NY  13201. 

9-919 RachromateSl _ .-. Abbott  Laboratories. 

11-313 Niacin „ * Merrell-Natlonal  Labs. 

11-999 C^a.slrix „ Rowel)  lAboratones.  Inc..  210  Main  Street 

West.  Baudette.  MN  56623. 

12-416  . ..  Stedj-tab  Delfetaminc Eastern    Researfh    Laboratories.    Inc..    302 

South  Central  Ave.  Baltimore.  MD  21 202. 

12  529 .'. Metranil  Duracap Meyer  Laboratories.   1900  West  Commercial 

Blvd..  Pt.  Lauderdale.  PL  33309. 

12-645 Edtae Star  Dental  Mfg.  Co..  Inc..  Ford  BridKe  Rd.. 

Conshohocken.  PA  19428. 


12-729, ~  Chymotest . 

12-787 WUpo 


14-084 „ RacobaIamin-57.. 

14-714 ThJareUc 


16-136... 
16-274... 
16-436... 
16-498... 


™.  Carbocalne  HCl  4'» — 

...j.  H 1  ppuran- 131 

....  Vi.£itOl 

....  Pentaerytliritol  tetranitrate . 


18-507 C^ovap — 

16  648 _ „  Chlormerodrin  H«  203.. 


16-825 Pertscan-99m 

16-855 „...« Pentaerythritol  tetranitrate 

17-026 Technetium  Tc  99m 

17-121  .__<. ™„.„.„ Sodium  Pertechnetatc  Tc  99m  . 

17-259 ~ Chromic  Phosphate  P32 

17-260 _ Sironscan-85 „.., 


17-470 _ Mektec  99  Automatic  Liquid  Ex- 
tractor  _ _ 


17-839. 
17-841. 
80-233.. 


Macrosan-131 

Risa-131H 

Cortisone  Acetate.. 


Chromalloy  Pharmaceuticals  Inc..  12741  Cap- 
ital Ave..  Oak  Park.  MI  48237. 

Dorsey  Laboratories.  Box  83288.  Lincoln.  NB 
68501. 

Abbott  Laboratories. 

Bluline  Laboratories.  Inc..  302  South  Broad- 
way, St.  Louis.  MO  63102. 

Sterling  Drug,  Inc. 
Abbott  Laboralories. 
Rowell  Laboratories.  Inc. 
Amar-Stone  Laboratories.  Inc.,  801  Eait  Ken- 
sington Rd..  Mount  ProKpect,  IL  60056. 

Bluline  Laboratories.  Inc. 
Mallinckrodt.  Inc..  P.O.  Box  5840.  St.  Louis 
MO  63134. 

.  Abbott  Laboratories. 

.  Philips  Roxane  Laboratories,  Inc. 

.  Mallinckrodt,  Inc. 

Do.  I 

.  Abbott  LAbot-atoriea. 

Do.  ! 

Allergan  Pharmaceuticals.  Inc..  2525  Dupont 
Drive.  Irvine.  CA  92713. 

Abbott  Laboratories. 

Do. 
Rexall  Drug  Co. 
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Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmttic  Aa  (Sec.  505(e). 
76  Stat.  782  a.s  amended  (21  U.S.C. 
355<e>)).  and  under  authority  dtlegat- 
td  to  the  Director  of  the  Bureau  of 
Drug.s  (21  CFR  5.82).  approval  of  the 
mw  driiR  applications  listed  above, 
and  .supplement?  thereto,  is  hereby 
withdrawn  on  the  grounds  tiiat  the 
applicanl-s  have  failed  to  make  reports 
under  .section  505'j>  of  the  act  (21 
L'.S.C.  355(j))  and  §§310.300  or  310  302 
(e)  and  <f>  of  the  new  drug  regulations 
(21  CF-R  310.300  and  310.302ie)  and 
(f)). 

This  order  will  become  efft»ctive  on 
March  19.  1979. 

Da'td;  February  27.  1979. 

J.  Richard  Croit. 
Dinctor.  Bureau  of  Drugs. 
f  KH  Dor  79-6584  Ftlfd  3-8  79:  8  45  ami 
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Food  and  Drug  Adrrinittrafien 

IDtK-kvt  No.  78N-04J7) 

SAFETY  OF  CERTAIN  FOOD  YNCREDIENTS 

Opportunity  fof  Pwblit  H«a/ing 

INoTf:  Tl'.i,>  dtK-uni.nt  origin.Mly  appt-rvM-d 
in  ihv  FF.Dr.R.\L  Register  for  Wfdpcsday. 
M!»rch  7.  1979  throiish  an  tditorial  ovet-- 
'.iiiiil.  li  is  r»'prijit<.d  in  this  isiue  to  mttt 
the  Tuesday ' Friday  piiDlication  schedule 
as.signed  to  tin-  Food  and  Drug  Ac::H!ni.stra- 
lioii.  HraUli.  Ekluca'.ion.  and  Welfare  De- 
part rnrnt.  In  addition,  the  Kt-deral  Retii-'-lfr 
Documtrii  Nutr.ber  and  file  t!me  i-s  correrttd 
to  rt'iifi  IS  shown  below.) 


-AGENCY 
tion. 


FoocT  and  Drug  Administra- 


.ACTION:  Notice. 

SUMMARY:  This  document  an- 
ticunces  an  opportunity  for  public 
hearing  on  the  sr./etp  of  certain  ascor- 
bates  and  certain  copper  salts  to  deter 
tnine  if  they  are  generally  recognized 
as  safe  (GR.AS)  or  .subject  to  a  prior 
.sanction.  This  action  accords  with  pro- 
ceduMs  of  a  comprehensive  safety 
review  that  the  agency  is  conductin-:. 
Ir.lertsted  persons  are  invited  to  give 
their  views  on  the  safety  of  the.>e  sub- 
stances. 


Siibsi  inc** 


commit  I  pt- 
tt-n.ritivp 

COri-'l^SMMl 


NOTICES       ' 

DATE:  Requests  to  make  oral  presen- 
tations at  the  public  hearing  must  be 
postmarked  on  or  before  April  9.  1979. 

ADDRESS:  Written  requests  to  the 
Select  Committee  on  GRAS  Sub- 
stanci^s.  Life  Sciences  Re.search  Office. 
Federation  of  American  Societies  for 
Experimental  Biology.  9650  Rockville 
Pike.  B(*thesda.  MD  20014.  and  to  the 
Hearing  Clerk  (HF.A-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR      FURTHER       INFORMATION 

CONTACT: 
Corbin  I.  Miles.  Bureau  of  Foods 
(HFF-335).  Food  atid  Drugs  Admin- 
istration. Department  of  Health. 
Education,  and  Welfare.  200  O  St. 
SW..  Washington.  DC  20204.  202- 
472-4750. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  RECisTta  of  July  26. 
1973  (38  FR  20053),  the  Corami.ssiorier 
of  Food  and  Drugs  i&sued  a  notice  ad- 
vising the  public  that  an  opportunity 
would  be  pro\  ided  for  oral  presenta- 
tion of  data,  information  and  views  at 
public  hearings  to  be  conaucted  by  the 
Select  Committee  on  GRAS  Sub- 
stances of  the  Life  Science.3  Research 
Office,  Federation  of  American  Soci- 
eiie.i  for  E.xperimental  Biology  (here- 
inafter, the  Select  Committee),  about 
the  safety  of  ihgredients  used  in  food 
•o  determine  whether  they  are  GRAS 
or  subj^'ct  to  a  prior  sanction. 

The  Commis-sioner  now  gives  notice 
that  the  Select  Committee  is  prepared 
to  conduct  public  hearings  on  the  fol- 
lowing categories  of  food  ingredients: 
certain  ascorbales  (L-ascorbic  acid,  cal- 
cium L-ascortiate.  sodium  L-a.scorbate, 
a.scorbyl  palmitate.  erythcrbic  acid, 
and  sodium  erythorbate  for  direct 
food  use);  and  certain  copper  salts 
(copper  gluconate  and  cuprous  iodide 
for  direct  foc^  use,  and  copper  sulfate 
for  direct  food  use  and  food-packaging 
materials).  The  public  hearing  will 
provide  an  opportunity.  l>efore  the 
Select  Committee  reaches  its  final 
conclusions.  for  any  interested 
persom's)  to  present  scientific  data,  in- 
formation, and  views  on  the  safety  of 
these  substances,  in  additioti  to  com- 
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ments  previously  submitted  in  writing 
as  a  result  of  notices  published  in  the 
Federal  Register  of  July  26.  1973  (38 
FR  20051,  20053).  April  17.  1974  (39 
FR  13798).  and  March  28,  1978  (43  FR 
12941). 

The  Select  Committee  has  reviewed 
all  the  available  data  and  information 
on  the  categories  of  food  ingredients 
listed  above  and.  for  each,  has  consid- 
ered which  one  of  the  following  five 
tentative  conclusions  would  be  appro- 
priate: 

1.  There  is  no  evidence  in  the  availa- 
ble information  that  demoiustratcs.  or 
suggests  reasonable  grounds  to  sus- 
pect, a  hazard  tothe  public  when  the 
substance  is  u.sed  at  levels  that  are 
now  current  or  that  might  reasonably 
be  expected  in  the  future. 

2.  There  Is  no  evidence  in  the  availa- 
ble Information  that  demonstrates,  or 
suggests  reasonable  grounds  to  .sus- 
pect, a  hazard  to  the  public  when  the 
.substance  is  used  at  levels  that  are 
now  current  and  in  the  manner  now- 
practiced.  However,  it  is  not  possible, 
to  determine,  without  additional  data, 
whether  a  significant  increa.se  in  con- 
.sumption  would  constitute  a  dietary 
hasuird. 

3.  Although  no  evidence  in  the  avail- 
able information  demonstrates  a 
hazard  to  the  public  when  the  sub- 
stance is  used  at  levels  that  are  now- 
current  and  in  the  manner  now  prac- 
ticed, uncertainties  exist  requiring 
that  addftional  studies  be  conducted. 
(This  findiii|  does  not  apply  to  the 
substances  cffvered  by  this  notice.) 

4.  The  evidence  is  insufficient  to  de- 
termine that  the  adverse  effects  re- 
ported are  not  deleterious  to  the 
public  health  when  the  sub.stance  is 
used  at  levels  that  are  now  current 
and  in  the  manner  now  practiced. 
(This  finding  does  not  apply  to  the 
substances  covered  by  this  notice.) 

5.  The  information  available  is  not 
sufficient  to  make  a  tentative  conclu- 
sion. (This  finding  does  not  apply  to 
the  suljstances  covered  by  this  notice.) 

The  following  table  lists  each  ingre- 
dients, the  Select  Committees  tenta- 
tive conclusion  (ke.ved  to  the  five 
types  of  conclusions  listed  above),  and 
the  available  information  on  which 
the  Select  Committee  reached  its  con- 
clusions: 


Scii-ntilic  litfrmturc  reuew 
(ord'-r  No.,  price  code:  price< 


Annual  study  report  (ordrr  No.: 
pn:r  code;  price  > 


Other  Information  (order  No  :  price  rode:  price i 


A  <  'irbites: 

L  Asrurhic  r<cid 

S"d"imi  I.  .i.>cort»ie.. 

C»:iium  i.-xicorb.i'e 

Asrorb.v!  palmitntt-  <Palmt:ovl  i- 
.••.■icorbalc'. 

F.r>lhorbic  ;\ri.1  iD-i..Tsrort)(C  acld» 

Sodium  «TV'.hi>rbMt-'So«1iiim  D 
u^u.isrorbati.'i 


PB  2A\  Jtjg  AS        (ascorbic 
■"Id I   .4  IB.  S  13.25. 

PB  223  866  AS  lascor- 

bnu-^i:  A06  $«  5«.. 


1  TcralolOklcal  <A,>luation 
of  rOA  71-85  (a.«corblc  acid) 
III  niioe  and  r«l5.  by  Food  and 
DruK  Riviu-nrch  Labs.,  Inc. 
'under  FDA  c-intraci  iPB-245- 
518   AH).  An3:  $4.50. 

2.  Trratcloglcal  e\aluntlur. 
ol  FDA  71-68  (sorilum  erylh- 
ortjatt-i  in  mice  arul  rats,  by 
Food  and  Drug  Kesej-rtli 
Labs..  Inc..  under  FDA  con- 
tract IPB-245-S3I  as);  A03: 
$4S<i 
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1  Human  ifHakr  data  taken  from  A  Com- 
(.-(hensi\e  Sur\(y  ol  Indu.<ilr>  on  the  Um'  of 
F  fd  Chemicals  Generally  Ri'^ornlzed  a.s 
Sr.fe  (ORAS)."  available  from  the  National 
Teihnlcal  Information  Sen-ice.  PB- 22 1-920 
(set..  EOT:  $173.00 

2.  Toxicity  and  teratogenicity  .studie.s  In 
aic<'rblc  acid  iibtnirted  by  the  rniversil;.  of 
Arizona. 


SlillKtai;<'P 


i 


committee     Scientific  Ulcratore  review     Animal  study  report  (order  No.:  Other  information  (order  No.;  prior  code:  price) 
tentative     (order  No.;  prine  code;  price)  price  code;  price) 

conclusion 


Copper  ^altJ^: 
Dinfl  (ood  in  um-: 
^Copper  gluconate . 

Cuprous  iodide 

Copper  sulfate 

Food  parkaKlD); 
materials: 
Copper  sulfate 


PB  241-961/AS:  A05;  $6.00.  . 
PB- 275- 749/ AS.  A03;  $4.50... 


y 


3.  Mutaceni(:  evaluation 
(Tier  I)  of  compound  FDA  71- 

65  (ascorbic  acl^).  by  Litton 
BioDCllcs,  Inc.,  under  FDA 
contract  <PB-245-491/AS); 
A03;  $4.50. 

4.  Mutagenic  evaluation 
(Tier  I)  of  compound  FDA '71- 

66  (erythorbic  acid  USP. 
FCC),  by  Litton  Bionetics. 
Inc..  under  FDA  contract 
(PB  245-437/AS);  A03;  $4.50.. 

5.  Mutagenic  evaluation 
(Tier  I)  of  compound  FDA  75- 
64  (sodium  ascorbate  USP. 
FCC)  by  Litton  Bionetics. 
Inc..  under  FDA  contract 
(PB-279-262/AS);  A04;  $5.25. 

6.  Mutagenic  evaluation 
(Tier  I)  of  compound  FDA  75- 
63  (calcium  ascorbate  FXTC) 
by  .  Litton  Bionetics.  Inc.. 
under  FDA  contract  <PB-279- 
261/ASi;  A04:$5.25. 


I.  Mutagenic  evaluation 
(Tier  I)  of  compound  FDA  71- 
62  (copper  gluconate)  by 
Litton  Bionetics.  Inc.,  (PB- 
245-490/ASi:  A03:  $4.50.. ' 


2.  Mutagenic  evaluation 
(Tier  I)  of  FDA  75-70.  (cu- 
prous iodide  technical  by 
Litton  Bionetics.  Inc..  <PB- 
279-263.  AS):  A04;  $5.25.. 


3.  I]irvest  igaUons  on  the  toxic  and  terato- 
genic effects  of  OFtAS  substances  on  the  de- 
veloping chick  embryo:  [Sodium  a^corbat^-l: 
submitted  by  Ohio  State. 


4.  Investigations  on  the  toxic  and  terato- 
genic effects  of  GRAS  subrtances  on  the  de- 
veloping chick  embryo:  [scxliiim  erythorbate]: 
submitted  by  Ohio  State. 


5.  Investigations  of  the  toxic  and  ter.ito- 
genie  effects  of  GRAS  substai'ces  to  the  de- 
veloping chicken  embryo:  calcium  svorbate: 
FDA  in-bouse  investigation. 


6.  InvesUgations  of  the  toxic  and  terato- 
genic effects  of  GRAS  substances  to  the  de- 
veloping chick  embryo:  Erythorbic  acid:  sub- 
mitted by  St.  Louis  Onlverslly  School  of 
Medicine. 

7.  Study  of  mutagenic  effects  of  sodium 
erythorbate  (No  71-68);  subroiU4>d  by  Stan- 
ford Research  Institute. 

8.  Letter  dated  February  17.  1960  to  Pfizi-r 
and  Co..  New  York. 

9.  Letter  dated  October  13.  1961  to  G.  Stan- 
ley. New  Hampshire. 

10.  Memorandum  dated  Noveml>>r  4.  1977 
to  S.  Foman. 

11.  Comparison  of  metabolism  of  a.scorblc 
acid  and  isoascorbic  acid;  FPC  No.  0317; 
Merck  Institute  of  Therapeutic  Research. 

12.  Absorption  of  t-ascorbate  across  mem- 
brane vesicles  from  guinea  pig  small  intestine 
and  renal  cortex:  Inhibition  by  o-er.vthorbate 
(i>-lsoaficorbate):  1978:  Bioc/itmica  rt  Biophy- 
sica  Acta;  (in  press). 

13.  Steady-state  turnover  body  pool  of 
ascorbic  acid  in  man;  1978;  American  Journal 
of  Clinical  Nutrition;  (in  press). 


1.  Human  intake  data  taken  from  "A  Com- 
prehensive Survey  of  Industry  on  the  Use  of 
Good  Chemicals  Generally  Reroi;niz«-d  as 
Safe  (GRAS)."  available  from  the  National 
Technical  Information  Service.  PB  221  920 
(set);  E-99:  $173.00. 


2.  Letter  dated  October  29.  1976.  aitli  at- 
tachments to  G.  W.  Irving,  M.D. 


3-  Letter  dat4^  June  28.  1978  to  F.  R.  Santi. 
M.D. 

4.  Memoraitdum  dated  Septcmb«-r  12.  1978 
from  H.  I.  Chlnn. 

5.  One  year  chronic  oral  toxicity  of  copper 
gluconate  W10219A  in  beagle  dogs:  research 
report  No.  955-0353:  Warner-Lambert  Re- 
search Institute. 

6.  Teratological  and  embryotoxiclty  study 
of  W10219A  (copper  gluconate)  in  mice; 
report  No.  250-0655;  Warner-Lambert  Re- 
search Institute. 

7.  Teratological  and  embryotoxiclty  study 
of  W10219A  (copper  gluconate)  in  rats; 
rei)ort  No.  250-0653;  Warner-Lambert  Re- 
search Institute. 

8.  Investigation  of  the  toxic  and  teratogenic 
effects  of  GRAS  substances  to  the  developing 
chick  embryo:  (»pper  gluconate;  FDA  in- 
house  investigation. 

9.  Investigation  of  the  toxic  and  teratogenic 
effects  of  GRAS  substances  to  the  developing 
chick  embryo:  copper  gluconate;  FDA  in- 
house  memorandum. 

10.  PerUllty  study  of  W10219A  (copper  glu- 
conate) in  male  and  female  albino  Wistar 
rats:  report  No.  250-0661;  Wamer-Lambrrt 
Research  InsUtute. 
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NOTICES 


Reports  in  the  table  with  PB"  pre- 
fixes may  be  obtained  from  the  Na- 
tional Technical  Information  Service. 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield.  VA  22161. 
In  addition  to  the  information  con- 
tained in  the  documents  ILstcd  in  the 
table  above,  the  Select  Committee  sup- 
plemented its  reviews,  where  appropri- 
ate, with  specific  information  from 
specialized  j-onrces  as'  anoounced  in  a 
previous  hearing  opportunity  pub- 
lished in  the  Federal  Register  of  Sep- 
tember 23.  1974  (39  m  34218). 

The  Select  Committees  tentative  re- 
ports on  •  1 :  L-ascorbic  acid,  calcium 
and  sodium  i-ascorbates.  ascorbyl  pal- 
mitate.  erylhorbic  acid,  and  sodium 
erythorbate  for  direct  food  use.  and 
(2)  copper  gluconate  and  cuprous 
iodide  for  direct  food  use,  and  copper 
sulfate  for  direct  food  u.se  and  food 
packaging  materials  arc  available  for 
review  at  the  offices  of  the  Hearing 
Clerk  (HFA  305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  2085?.  and  also  at 
the  Public  information  Office.  Food 
and  Drug  Administration.  Rm.  3807, 
200  C  St.  SW  .  Washington.  DC  20204. 
In  addition,  all  reports  and  documents 
used  by  the  Select  Committee  to 
review  the  ingedients  are  available  -for 
Review  at  the  office  of  the  Hearing 
Clerk. 

To  schedule  the  public  hearing,  the 
Select  Committee  must  be  informed  of 
the  number  of  persotSvwho  wish  to 
attend  and  the  amount  Jbf  time  re- 
quested to  give  their  views.  According- 
ly, any  interested  person  who  wishes 
to  appear  at  the  public  hearing  to 
make  an  oral  presentation  shall  so 
inform  the  Select  Committee  in  writ- 
ing addres-sed  to  the  Select  Committee 
on  GRAS  Substances.  Life  Sciences 
Research  Office.  Federation  of  Ameri- 
can Societies  for  Experimental  Biol- 
ogy. 9650  Rockville  Pike.  Bethesda, 
MD  20014.  A  copy  of  each  such  re- 
quest, identified  with  the  Hearing 
Clerk  docket  number  found  in  brack- 
ets in  the  heading  of  this  document; 
shall  be  sent  to  the  Hearing  Clerk,  ad- 
dress noted  above,  and  all  request 
shall  be  placed  on  public  display  in 
that  office.  Any  such  request  must  be 
postmarked  on  or  before  April  9,  1979, 
shall  stale  the  substance(s)  on  which 
an  opportunity  to  present  oral  views  is 
requested,  and  shall  state  how  much 
time  is  requested  for  the  presentation. 
As  soon  as  possible  thereafter,  a  notice 
announcing  the  date,  time,  place,  and 
scheduled  presentations  for  any  public 
hearing  thpt  may  be  requested  will  be 
published  in  the  Federal  Register. 

The  purpose  of  the  public  hearing  is 
to  receive  data,  information,  and  views 
not  previously  available  to  the  Select 
Committee  about  the  substances  listed 
above.  Information  already  contained 
in  the  scientific  literature  reviews  and 
in    the    tentative    Select    Committee 


report    shall    not    be    duplicated,    al 
though  views  on  the  interpretation  of 
this  material  may  be  presented. 

Depending  on  the  number  of  re- 
quests for  opportunity  to  m.ake  oral 
presentations,  the  Select  Committee 
may  reduce  the  time  requested  for  any 
presentation.  Because  of  time  limita- 
tions, individuals  and  organizations 
with  common  interests  are  urged  to 
consolidate  their  presentations.  Any 
interested  person  may,  in  lieu  of  an 
oral  pre.sentation.  submit  written 
views,  which  shall  be  considered  by 
the  Select  Committee.  Three  copies  of 
such  written  views,  identified  with  the 
Hearing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment, shall  be  addressed  to  the  Select 
Committee  at  the  address  noted  above, 
and  must  be  postmarked  not  later 
than  10  days  before  the  scheduled 
date  of  the  hearing.  A  copy  of  any 
written  views  will  be  sent  to  the  Hear- 
ing Clerk.  Food  and  Drug  Administra- 
tion, and  will  be  placed  on  public  dis- 
play in  that  office. 

A  public  hearing  will  be  presided 
over  by  a  member  of  the  Select  Com- 
mittee. Hearings  will  be  transcriljed  by 
a  reporting  service,  and  a  transcript  of 
each  hearing  may  be  purchased  direct- 
ly from  the  reporting  service  and  will 
be  placed  on  public  display  in  the 
office  of  the  Hearing  Clerk,  Food  and 
Drug  Administration. 

Dated:  March  1.  1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  A/fairs. 
(FR  Doc.  79  6765  Filed  3-8-79:  8:45  am] 


[4110-39-M] 

National  Institute  of  Education 

PANEL  FOR  THE  REVIEW  OF  LABORATORY 
AND  CENTER  OPERATIONS 

Corractien 

In  44  FR  appearing  on  page  11272  in 
the  issue  of  Wednesday,  February  28, 
1979,  the  first  paragraph  should  shcv 
that  the  next  meeting  of  the  Panel  for 
the  Review  of  Laboratory  and  Center 
Operations  will  be  held  on  March  17- 
18  in  the  Conference  Center  of  the 
One  Washington  Circle  Hotel.  One 
Washington  Circle.  N.W..  Washington, 
DC. 

Dated:  March  7,  1979. 

Grady  McGonagil, 
Staff    Director.     Panel    for    the 
Review    of    Laboratory    and 
Center  Operations. 
[FR  Doc.  79-7268  Filed  3-8-79;  8:45  ami 
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Offico  of  Education 

ADVISORY  COUNCIL  ON  DEVELOPING 
INSTITUTIONS 

Meeting 

Notice  Is  hereby  given,  pursuant  to 
s«i>on  10'a)(2)  of  the  Federal  Adviso- 
ry Committee  Act  (Pub.  L.  92-463), 
that  the  next  meeting  of  the  Advi.sory 
Council  on  Developing  Institutions 
will  be  held  March  26  and  27.  1979. 
from  9:00  a.m.  to  4:00  p.m.  in  Room 
425- A.  Hubert  H.  Humphrey  Building, 
200  Indrpcndonce  Avenue,  S.W.. 
W.i.shinnton.  DC.  20201. 

The  Advisory  Council  on  Developing 
i^  ln.stitu;icns  was  established  by  Title 
]  111  of  the  Higher  Education  Act  of 
;  1965.  a.i  amended  The  Council  is  gov- 
erned by  the  provisions  of  Part  D  of 
the  General  Education  Provisions  Act 
and  of  the  Federal  Advi.sory  Commit- 
tee Act  (Pub.  L.  92-463).  The  Council 
shall  assist  the  Commissiofier  in  iden- 
'-  tifying  the  characteristics  of  develop- 
.  inc  institutions  through  which  the 
purpose  of  Title  III  may  be  achieved, 
and  in  e.s»ablishing  the  priorities  and 
criteria  to  be  used  in  making  grants 
under  .section  304(a)  of  that  Title. 

The  meeting  of  the  Council  shall  be 
open  to  the  public.  The  proposed 
agenda  includes: 

(1)  Swearing-Jn  of  New  Members  of 
the  Council. 

<2)  Review  of  Committee  Manage- 
menl  Lt»gislation  and  Procedures  re- 
jiardins  Advisory  Counril<5 

(3)  Revif  .V  of  Law  and  Regulations 
r«V.ardine  Title  III  of  Higher  Educa- 
tion Act  of  1965  as  Amended. 

(4)  Discussion  of  Grant  Award  Proc- 
vdE  including  selection  and  responsibil- 
ity of  panel  of  readers. 

(B)  Protrram  Monitoring  and  Pro- 
tiam  Review.s. 

(6)  Technical  A.s.sistance  to  Title  III 
Institutions. 

(7)  Is.sues  in  Po.st.secondary  Reauth- 
orization of  Higher  Education  Legisla- 
tion, especially  Tiile  III,  HEA. 

(8)  Repcfrts'of  Piogram  Officers  on 
Title  III  Developing  Institution  Pro- 
grams. 

(9)  General  administrative  matters 
including  time  and  place  of  future 
meetings,  site  visits  by  Council  mem- 
bers, and  plans  for  the  Annual  Report. 

(10)  Other  Administrative  Matters 
and  Rt  lated  Business. 

Records  shall  be  kept  in  the  form  of 
the  Council's  Annual  Report.  Copies 
of  the  Annual  Report  will  be  available 
at  a  later  date  to  the  public  at  the 
Office  of  the  Director  of  the  College 
and  University  Unif,  BHCE,  located  in 
Room-3036.  ROB-3,  7th  and  D  Streets 
S.W..  Washington.  D.C.  20202. 


NOTICES 

Signed    at    Washington.     D.C. 
March  5,  1979. 


on 


Preston  V alien, 
OE  Delegate  to  the  Council. 
(FR  Doc.  79-7193  Filed  3-8-79.  8:45  am] 


[4110-89-M]    ^ 

DESEGRlGATrON  OF  PUBLIC  EDUCATION 

Cioitng  Dote  (oc  Tronimttlol  of  Applicotions 
Foi  Fiscal  Year  1979 

Applications  are  Invited  for  the  fol- 
lowing programs  under  the  authority 
of  Title  IV  of  the  Civil  Rights  Act  of 
1964.  a.s  amended  (the  Act";  42  U.S.C. 
2000c  et  scQ. ). 

1.  State  Educational  Agency  pro- 
grams for  race,  sex,  and  national 
origin  de.segrcgation  assistance,  under 
section  403  ol  the  Act; 

2.  Training  Institute  programs  for 
race  and  sex  desegi-egation  assistance, 
under  section  404  of  the  Act;  and 

3.  School  Board  Grants  for  sex  de- 
segregation a.s.'^islance,  under  section 
405  of  the  Act. 

The  purpose  of  the  awards  is  to  help 
solve  problems  related  to  the  race,  sex, 
and  nf-tional  orijijjn  desegregation  of 
public  elementary  and  secondary 
schools. 

Applications  for  Race.  Sex.  and  Na- 
tional OvJi;in  Desegregation  Assistance 
Center  (DAC)  prognmis  ar^  not  cov- 
ered by  this  notice.  Under  section 
180.33  of  the  orogram  regulations  (45 
CFR  1801,  the  Commissioner  may  ap- 
prove the  contmua^tion  of  exi.«;ting 
DAC  progianj-s  for  an  additional 
period  if  they  meet  the  criteria  in  that 
section  If  the  Commissioner  deter- 
mines tha?  particular  programs  will 
not  be  continued,  a  .separate  notice 
will  be  published  announcing  the  clos- 
ing date  for  the  geographic  areas 
served  by  those  programs. 

Applications  for  the  Special  Grants 
to  School  Boards  for  Race  and  Nation- 
al Origin  Desegregation  will  not  be 
covered  by  a  notice  oif  closing  date.  Ap- 
plicants for  these  grants  may  apply  at 
any  time,  but  should  first  review  the 
eligibility  requireme^its  contained  in 
§§  180.04  and  180.71(a)  and  (b)  of  the 
program  regulations. 

Closing  date  for  transrriittal  of  appli- 
cations: Applications  for  awards  must 
be  mailed  or  hand  delivered  by  April 
23,  1979. 

Applications  delivered  by  TuaiL  An 
application  sent  by  mail  must  be  ad- 
dressed to  the  U.S.  Office  of  Educa- 
tion, Application  Control  Center,  At- 
tention: 13.405A  for  Training  Insti- 
tutes. 13.40SB  for  School  Board 
Grants,  and  13.405C  for  State  Educa- 
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tional     Agencies,     Washington.     D.C. 
20202.  V 

Proof  of  mailing  must  consist  of  a 
legible  U.S.  Postal  Service  dated  post- 
mark or  a  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service.  Private  metered  post- 
marks or  mail  receipts  will  not  be  ac- 
cepted without  a  legible  date  stamped 
by  the  U.S.  Postal  Service.  (NOTE: 
The  U.S.  Postal  Service  does  not  uni- 
formly provide  a  dated  postmark.  Ap- 
plicants should  check  with  their  local 
post  office  before  relying  upon  this 
method.)  Applicant*  are  encouraged  to 
use  registered  or  at  least  first  cla.ss 
mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be  consid- 
ered in  the  current  competition. 

Applications  deliverd  by  hand:  An 
application  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Office  of 
Education,  Applicatiqn  Control 
Center.  Room  5673.  Regional  Office 
Building  3.  7th  and  D  StreeLs.  S.W.. 
Washington,  D.C. 

The  Application  ControlCcnter  will 
accept  hand-delivered  applJtutions  be- 
tween 8:00  a.m.  and  4:00  p.m.  (Wash- 
ington, D.C.  time)  daily,  except  S.itur- 
days,  Sundays,  and  Federal  holidays. 

Applications  that -are  hand  delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date.      ;' 

Available  funds:  The  total  appropri- 
ation for  Title  IV  for  FY  1979  is 
$41,350,000.  Of  that  amount,  approxi- 
mately $15,150,000  is  available  for  the 
programs  covered  by  this  notice.  It  is 
estimated  that  $8,300,000  will  be  obli 
gated  for  awards  to  State  Educational 
Agencies;  $5,500,000  for  awards  for 
Training  Institute  po-cgrams:  and 
$1,350,000  for  awards  to  School  Boards 
for  sex  desegiegal{:jn  .'issistanco. 

The  above  fiuuis  arc  expected  to 
support  an  estimated  174  project.?. 

The  amount  of  each  award  for  the 
above  projects  is  anticipated  to  be  be- 
tween $20,000  and  $500,000. 

These  figures  ^re  only  estimates  and 
do  not  bind  the  U.S.  Office  of-  Educa 
tion. 

Application  foryis:  Application 
forms  and  program  information  pack- 
ages are  expected  to  be  ready  for  mail- 
ing by  March  8.  1979.  They  may  be  ob. 
tained  by  writing  to  the  Division  of 
Technical  Assistance,  Equal  Educa- 
tional Opportunity  Programs.  U.S. 
Office  of  Education  (Room  2 181 -J, 
POB-6),  400  Maryland  Avenue,  S.W., 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the  reg- 
ulations, instructions,  and  forms  in- 
cluded in  the  program  information 
packages.  Applicants  for  school  board 
grants  should  be  aware  that  the  Com- 
missioner will  consider,  in  evaluating 
applications  for  assistance,  the  finan- 
cial and  other  resources  that  the  ap- 
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plicant  has  available  for  meeting-  prob- 
lems incident  to  sex  desegregation. 
These  applicants  may  therefore  wish 
to  address  this  criterion  in  their 
applicalions.(See  45  CFR  180.64(aK2).) 
Applicable  regulations:  The  regula- 
tions applicable  to  this  program  are; 

(a)  General  Provisions  for  Office  of 
Eklucation  Programs  (45  CFR  Parts 
100,  100a.  and  appendices),  except  to 
the  extent  that  those  regulations  are 
inconsistent  with  45  CFR  Part  180. 
and 

(b)  Regulations  relating  generally  to 
programs  under  Title  IV  of  the  Civil 
Rights  Act  of  1964  (45  CFR  Part  180). 

Further  infomialion:  For  further  in- 
formation contact  Ms.  Delia  E.  Alpert. 
Acting  Director.  Division  of  Technical 
As.sistance,  EEOP,  U.S.  Office  of  Edu- 
cation (Room  2181 -J.  FOB-6),  400 
Maryland  Avenue\  S.W.,  Washington. 
DC.  20202,  Telepl^ne;  202-245  8840. 

(42  U.S  C   20O0c-2O0Oc-5> 

•  Cataloi;  of  FcdPral  Domestic  Av-.Lstancf  No. 
1.3405.  Civil  Riijlits  Technical  As5istvic«' 
■ind  Tr.iming  PrtMrrams.) 

Dated:  March  5,  1979. 

Ernest  L.  Boyer. 
U.S.  Commissioner  of  Education. 
iF!{  Dor  79  7147  FiJtd  .1  8  79.  8  45  am) 


14310  70  MJ 

DEPARTMENT  OF  THE  INTERIOR 

Nolionol  Park  Sarvic* 

PROPOSED  SNOWMOBILE  POlltV 

Exlensioo  of  Public  Cemmenl  Ptriorf 

AGE:NCY;  National  Park  Service.  Inte- 
rior. 

ACTION:  £:{ptension  of  public  com- 
tm  nt  period  on  propo-sed  snowmobile 
policy 

FOR       FURTHER 
CON!  ACT: 


INFORMATION 


Chief.  Office  of  Management  Policy. 
Nalioiinl  Park  Service.  18th  and  C 
Stroel.s.  NW.  Washington,  DC. 
20J40 

The  National  Park  Service  is  extend- 
ing the  public  review  of  its  proposed 
revLstons  to  its  management  policy  on 
snowmobiles.  The  proposed  policy  and 
an  explanation  of  changes  made  to  the 
policy  were  printed  in  theFEDER.\L 
REOisrrR.Vol.  43.  No.  236  for  Thurs- 
day. December  7.  1978.  43  FR  57352. 

Written  comment-s  wiill  be  accepted 
until  April  2.  1979.  They  may  be  of- 
fered independent  of  or  in  addition  to 
any  oral  comments  given  at  the  public 
meetings  which  were  conducted  during 
the  month  of  January. 

Comments  should  be  addressed  to 
Director.  National  Park  Service,  U.S. 
Department  of  the  Interior.  Washing- 


Noncis 

ton.     DC.     20240.     Attention:    Chief, 
Office  of  Management  Policy. 

William  J.  Whalen, 
Director,  National  Park  Service. 

March2,  1979. 

(FR  Doc.  79  7138  Filed  3-8-79:  8:45  ami 


[4310  02-Ml 

Suraou  of  Indian  Affairs 

NEAR  RESERVATION  DESIGNATIONS 

This  notice  is  published  in  exercise 
of  authority  delegated  by  the  Secre- 
tary of  the  Interior  to  the  Assistant 
Secretary- Indian  Affairs  by  230  DM 
2. 

In  accordance  witli  Title  25— Indi- 
an.s.  Chapter  1— Bureau  of  Indian  Af- 
fairs. Department  of  the  Interior.  Sub- 
chapter D— Social  Welfare.  Part  20— 
Financial  Assistance  and  Social  Serv- 
ices Program  (28  CFR  20)  the  Assist- 
ant Secretary— Indian  Affairs  has  des- 
ignated certaip  locales  as  "Near  reser- 
vation" locations  appropriate  for  the 
extension  of  Bureau  of  Indian  Affairs 
financial  assistance  and/or  social  serv- 
ices. The  locales  listed  alpt\abetically 
below  by  Bureau  Agency  Office  juris- 
diction are  these  designated  for  this 
purpo.se: 

Agency:  Pawnee. 

Tribeit:  Kaw,  6toe-Missouria.  Ponca. 
Tonkawa.  Pawnee. 

"Near  reservation"  location:  North 
Boundarp— From  the  west  of  Grant 
County,  along  the  Oklahoma  Kaasas 
slate  line,  to  the  east  boundary  of  Kay 
County.  East  Boundary— Commencing 
norlh'.asl  corner  of  Kay  County, 
.south  on  Kay  County  line  to  Kaw  City 
thence  southwest  to  the  Arkansas 
River,  following  Arkansas  River  to 
Cimarron  Turnpike.  South  Bound- 
ary—From juncture  of  Arkansas  River 
and  Cimarron  Turnpike,  west  on  Cim- 
arron Turnpike  to  State  Highway  18, 
south  on  State  Highway  18  to  the 
Cimarron  River,  west  along  the  Cimar- 
ron River  to  Coyle.  Oklahoma,  thence 
along  State  Highway  33  west  to  King- 
fisher. Oklahoma.  West  Boundary- 
Commencing  at  Kingfisher,  Oklaho- 
ma, north  on  State  Highway  81  to  the 
Garfield  County  line,  west  along  the 
Garfield  County  line  to  the  west 
boundary  of  Garfield  County,  thence 
north  along  the  west  boundaries  of 
Garfield  and  Grant  Counties  to  the 
Oklahoma-Kansas  state  line.  (All  of 
the  above  within  the  .state  of  Oklaho- 
ma.* 

Agencij:  Concho. 

Tribes:  Cheyenne-Arapaho. 

"Xear  reservation"  location:  Wood- 
ward. Major.  Kingfisher.  Canadian. 
Blaine.  Dewey,  Custer,  WastiUA,  Beck- 
ham, Roger  Mills  Counties/and  that 
.southeastern  portion  of  Ellis  County 


which  falls  within  the  former  reserva- 
tion boundaries.  (All  of  the  above 
within  the  state  of  Oklahoma.) 

25  CFR  20— Financta/  Assistance 
and  Social  Services  Program  regula- 
tions have  full  force  and  effect  when 
extending  Bureau  of  Indian  Affairs  as- 
sistance and/or  services  in  the  above 
designated  "Near  reservation"  loca- 
tions. 

Further  information  at>out  these 
"Near  reservation"  designations  may 
be  obtained  from  the  Chief,  Division 
of  Social  Senices.  Bureau  of  Indian 
Affairs.  1951  Constitution  Avenue. 
N.W.  Washington.  D.C.  20245.  tele- 
phone 703-235-2756. 

Forrest  J.  Gerard. 
Assistant  Secretary, 
Indian  AUairs. 
[FR  Doc.  79-7226  Filed  3  8-79;  8  45  ami 


(4310-84-M] 

Bureau  of  Land  Monoflewent 

MOTORIZED  VEHICUS  ON  PUBLIC  LANDSt 
CLOSURE  TO  USE 

Notice  is  hereby  given  that  use  of 
motorized  vehicles  on  certain  public 
lands  within  the  Rogue  Wild  and 
Scenic  River  boundary  in  Josephine 
County.  Oregon,  is  prohibited  in  ac- 
cordance with  the  provisions  of  43 
CFR  6010.4.  This  closure  does  not 
apply  to  emergency,  law  enforcement, 
and  federal  or  other  government  vehi- 
cles while  being  used  for  official  or 
emergency  purposes,  or  vehicles  au- 
thorized by  permit  or  contract. 

The  area  affected  by  this  closure 
notice  is  located  approximately  Z\i 
river  miles  downstream  from  the 
Grave  Creek  Boat  Landing,  an  area 
called  WhLsky  Creek.  The  legal  de- 
scription of  the^Iosed  land  is:  Willam- 
ette Meridian.  T.  33  S..  R.  8  W..  Sec. 
34,  NW').  A  pin  and  box  gate  is  locat- 
ed in  the  NW'i  of  Sec.  31  as  a  manage- 
ment tool,  but  has  been  vandalized 
many  times. 

The  use  of  this  public  land  by  mo- 
torized vehicles  has  increa.sed  the  pos- 
sibility of  vandali.sm  to  the  Whisky 
Creek  Cabin,  which  is  on  the  National 
Historic  Register.  The  gate  not  only 
limits  access  to  the  cabin,  but  also  to 
the  Rogue  River  Trail  and  the  Canyon 
itself.  The  road  leading  into  the 
Whisky  Creek  Cabin  is  very  steep  and 
rugged.  Ov  r  use  of  this  road  by  vehi- 
cles will  canst-  excessive  erosion  and  a 
hazard  to  the  public. 

The  closure  i.^  effective  immediately 
and  will  remain  in  effect  no  later  than 
February  22,  1980,  or  when  the  sched- 
uled Activity  Plan  for  the  Wild  Stc- 
tion  of  Rogue  River,  under  the  admin- 
istration of  the  Bureau  of  Land  Man- 
agement and  the  U.S.  Forest  Service, 
is  completed.  Prior  to  a  decision  on 
permanent   closure   of   the   identified 


land,  public  comment  will  be  accepted 
through  scheduled  public  participa- 
tion in  the  formation  of  the  Activity 
Plan. 

Violations  of  the  regulations  shall  be 
punishable  by  a  fine  of  not  more  than 
$1,000  or  imprisonment  for  more  than 
12  months,  or  both. 

Common  points  of  access  to  the  area 
will  be  posted.  Maps  showing  the  area 
describ«!d  above  are  available  for  ex- 
amination at  the  Medford  District 
Office.  Bureau  of  Land  Management. 
310  West  Sixth  Street.  Medford. 
Oregon. 

Dated  this  2nd  day  of  March.  1979. 

George  C.  Francis. 
District  Manager. 
(FR  DfM-.  79-7220  Filed  3-8-79;  8:45  am] 
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lAA  6663-A  ttirough  AA-6663-I] 

ALASKA 

Alotko  Notivo  Oainif  Soloctian 

On  January  25  and  October  17.  1974. 
Ekwok  Natives  Limited,  for  the  Native 
village  of  Ekwok.  filed  selection  appli- 
cations AA-6663-A  through  AA-6663-I 
under  the  provisions  of  Sec.  12(a)  of 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18.  1971  (85  Stat.  688. 
701:  43  U.S.C.  1601.  1611  (Supp.  V. 
1975)).  for  the  surface  estate  of  certain 
lands  in  the  Ekwok  area. 
;  As  to  the  lands  described  below,  the 

applications,  as  aniended.  are  properly 
filed,  and  meet  the  requirements  of 
the  Alaska  Native  Claims  Settlement 
Act  and  of  the  regulations  issued  pur- 
suant thereto.  These  lands  do  not  in- 
clude any  lawful  entry  perfected 
under  or  being  maintained  in  compli- 
ance with  laws  leading  to  acquLsition 
of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  described  lands, 
.selected  pursuant  to  Sec.  12(a).  aggre- 
gating approximately  86.978  acres,  is 
considered  proper  for  acquisition  by 
Ekwok  Natives  Limited,  and  is  hereby 
appro\ed  for  conveyance  pursuant  to 
Sec.  14(a)  of  the  Alaska  Native  Claims 
Settlement  Act; 

i;.S.  Survey  No.  4878.  Tract  B.  situated  at 
ihf  VillaKe  of  Ekwok.  Alaska. 
Containing  88.58  acres. 

StWAKD  MEStroiAN.  Alask.\  (Unsurveyed) 

T.  9  S..  R  4S  W. 
Sec.  19.  excluding  the  Nushagak  River; 
Sec.  20.  excluding  Native  allotment  AA- 

7691  Parcel  B: 
Sees.  21.  22  and  28.  all: 
Sec.    29.    excluding    Native   allotment    A- 

054034  Parcel  B; 
Sees.  30  and  31.  all; 


NOTICES 

Sec.  32.  excluding  Native  allotment  AA- 
6397  Tract  A. 

Containing  approximately  5.360  acr«s. 

T.  10  S.,  R.  48  W. 
Sees.  4.  5.  and  6.  all; 
Sees.  9  and  10.  all:  * 

Sees.  14.  15.  and  16.  all. 
Containing  approximately  5.092  acres. 

T.  9  S..  R  49  W. 

Sees.  1  to  12.  inclusive,  all; 

Sec.  13.  excluding  Native  aUotments  AA- 
7688.  AA-7768  and  the  Nushagak  River; 

Sees.  14  to  21,  inclusive,  all: 

Sec.  22,  excluding  Native  allotment  AA- 
6380  Parcel  B: 

Sec.  23.  excluding  U.S.  Survey  No.  4878. 
Native  allotment  AA-6380  Parcel  B  and 
the  Nushagak  River, 

Sec.  24,  excluding  Native  allotment  AA- 
7768  and  the  Nushagak  Riven 

Sec.  25.  excluding  the  Nushagak  River; 

Sec.  26,  excluding  U.S.  Survey  No.  3864. 
UJS.  Survey  No.  3867.  UJ5.  Sun-ey  No. 
4878  and  the  Nushagak  River; 

Sec.  27,  excluding  VB.  Survey  No.  4878 
and  Native  allotment  AA-7678; 

Sec.  28.  excluding  Native  allotment  AA- 
7678: 

Sees.  29.  30.  31.  and  32.  all: 

Sec.  33.  excluding  Native  allotments  AA- 
7678.  AA-7690  Parcel  B  and  the  Nusha 
gak  River; 

Sec.  34.  excluding  U.S.  Suney  No.  4878. 
Native  allotment  AA-767B  and  the  Nu- 
shagak River 

Sec.  35.  excluding  DJB.  Sur^'ey  No.  4878 
and  the  Nushagak  River. 

Sec.  36.  all 

Containing  approximately  20.763  acres. 

T.  10  S..  R.  49  W. 

Si-c.  1,  all; 

S«>cs.  2  and  3.  excluding  the  Nushagak 
River. 

Sec.  4.  excluding  Native  allotments  AA- 
7690  Parcel  B.  AA  7775  Parcel  B  and  the 
Nushagak  River; 

Sec.  5.  excluding  Native  allotment  AA- 
7775  Parcel  B  and  the  Nushagak  River 

Sec.  6.  aU; 

Sec.  7.  excluding  Native  allotment  AA- 
7764  Parcel  B; 

Sees.  8  and  9.  excluding  the  Nushagak 
River; 

Sees.  10.  11.  12.  aiid  15.  all; 

Sec.  16.  excluding  the  Nusliagak  River 

Sec  17.  excludu»j[  Native  allotment  AA- 
7771  and  th^ushagak  River 

Sec.  18.  excluding  Native  allotments  AA- 
7714  Parcel  B.  AA-7774.  AA-8115  and 
the  Nushagak  River; 

Sec.  19,  excludiPitr  Native  allotment  AA- 
8115  and  the  Nushagak  River. 

Sec.  20.  excluding  the  Nushagak  River. 

Sees.  21  and  22.  all; 

Sees.  27  to  30.  inclusive,  all:  ' 

Sec.  31.  excluding  Native  allotments  AA-- 
7660  Parcel  A  and  AA-7716: 

Sec.  32.  excluding  Native  allotment  AA- 
7660  Parcel  A; 

Sec.  33.  all. 

Containing  approximately  14,898  acres. 

T,  11.  S..  R.  49  W. 

Sees.  4  and  5.  all; 

Sec.  6.  excluding  Native  allotments  aA- 
7687  Parcel  A.  AA-7716  and  thj  Nusha- 
gak River 

Sec.  7,  excluding  the  Nushagak  River 

Sees.  8.  9.  and  10.  all; 

Sees.  17  to  20.  inclusive,  all; 
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Sees.  28  to  33.  inclusive,  all. 
Containing  approximately  10,602  acres. 

T.  9  S..  R.  SO  W. 
Sees.  7.  13  and  14.  all; 
Sec.  19,  excluding  Native  allotment  AA- 

7694  Parcel  A: 
Sec.  22.  excluding  Native  allotment  AA- 

7764  Parcel  A; 
Sees,  23  to  27.  Inclusrve.  all: 
Sees.  30  to  36,  Inclusive,  all. 
Containing  approximately  10.619  acres. 

T.  10  S..  R.  SO  W. 

Sec.  1.  excluding  Native  allotment  AA- 
7^76: 

Sec.  2.  all; 

Sec.  12.  excluding  Native  allotment  AA- 
7712  Parcel  A; 

Sec.  13.  excluding  Native  allotment  AA- 
7774  and  the  Nushagak  River; 

Sec.  24.  excluding  Native  aUotments  AA- 

7683.  AA-7774  and  the  Nushagak  River 
Sec.  25.  excluding  the  Nushagak  River 
Sec.  26.  excluding  Native  allotment  AA- 

7684  and  the  Nushagak  River; 
Sees.  27.  28,  and  34,  all; 
Sec.  35.  excluding  Native  allotmenU  AA- 

7684,  AA-7687   Parcel   B,   AA-7692  and 
the  Nushagak  River; 

Sec.  36,  excluding  the  Nushagak  River. 
Containitig  approximately  5.760  acres. 

T.  11  S..  R.  SO  W. 

Sec.  1,  excluding  Native  aUotments  AA- 
7687  Parcel  A.  AA-7716  and  the  Nusha- 
gak River; 

Sec.  2.  excludijig  Native  allotmenU  AA- 
7687  Parcel  B.  AA-7715  and  the  Nusha-  ' 
gak  River 

Sees.  11  to  14.  inclusive,  excluding  the  Nu- 
shagak River 

Sees.  23  to  27.  inclusive,  excluding  the  Nu- 
shagak River; 

Sees.  33  and  34.  excluding  the  Nushagak 
River 

Sec.  35.  excluding  Native  allotment  AA- 
7712  Parcel  B  and  the  Nushagak  River 

Sec.  36.  excluding  the  Nushagak  River. 

Containing  aproximatcly  7,475  ^cres. 

T.  9  S..  R.  SI  W. 

Sec.  1.  all; 

Sees.  8  lo  13.  inclusive,  all; 

Sec.  16.  all; 

Sees.  24  and  25.  excluding  Native  allot- 
ment AA-7800  Parcel  A. 

Containing  approximately  6.320  acres. 

Aggregating  approximately  86.889  acres. 

Total  aggregated  acreage  approximately 
86.978  acres. 

The  conveyance  issued  for  the  sur- 
face estate  of  the  lands  described 
above  shall  contain  the  following  res- 
ervations to  the  United  States: 

1.  The  sulKurface  estate  therein,  and  all 
rights,  privileges.  Immunities,  and  appurte- 
nances, of  whatsoever  nature,  accruing  unto 
said  estate  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  of  December-IB,  1971 
(85  Stat.  688.  704;  43  D.S.C.  1601,  1613(f) 
(Supp.  V.  1975));  and 

2.  Pursuant  to  Sec.  17(b)  of  the  Alaska 
Native  Claims  Settlement  Act  of  Decemljer 
18,  1971  (85  Stat.  688,  708:  43  VS.C.  1601, 
1616(b)  (Supp.  V.  1975)),  the  following 
public  easements,  referenced  by  easement 
identification  nural)er  (EIN)  on  the  ease- 
ment maps  in  case  file  AA-6663^EE  are  re- 
ser\'ed  to  the  United  States  and  subject  to 
further  regulation  therebr. 
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a.  <EIN  1  D9.  Dl.  L.  CI,  C5)  A  streamslde 
ea.sfinent  twpntyfive  (25)  feel  in  width 
upland  of  and  parallel  to  the  ordinary  high 
water  mark  on  all  banks  of  the  navigable 
Nushagak  River  beginning  In  T.  11  S..  R.  50 
W.  Seuard  Meridian,  for  its  entire  length 
lhrouK»^  the  selection  area  to  T.  9  S..  R.  48 
W..Seaa'-d  Meridian.  Purpose  is  to  provide 
for  pu'iMc  u.se  of  w.iters  having  hiEhly  sig- 
nificant present  recreational  use. 

b.  (EIN  4  D9.  Dl)  A  slreamside  eas«ioent 
twrniy  five  (25)  feet  In  width  upland  of  land 
PMrallel  to  the  ordinary  high  water  maiK  on 
all  banks  and  an  ca,si.inent  on  the  entipl  bed 
of  the  Kokwok  Rner  from  its  conDuence 
with  lh<'  Nu.<;haeak  R.ver  in  Sec.  19.  T.  10  S.. 
R  49  W  .  Seaard  Meridian.  northAestcrly 
to  the  western  border  of  Sec.  6,  T.  9  S  .  R.  51 
W.,  S«  ward  Meridian.  Purpose  is  to  provide 
for  public  use  of  waters  having  highly  sig- 
n)ft«.ant  present  recreational  use. 

c.  (EIN  5  D9)  A  fi.ihery  managrment  and 
public  11.  f  oasenient  upland  of  the  ordinary 
hif-h  «at-:  mark  In  Sec.  10.  T.  10  S.,  R  49 
W..  Seward  Meridian,  on  the  right  bank  of 
the  Nu&ha^ak  River.  The  easement  Is  two 
(2'  aoiti  in  .s»/e  and  u>  used  ior  fishery  man- 
8r"men«  purposes. 

d.  tElN  53  D9i  A  fiihery  management  and 
public  ase  ea-^cment  up)an(>  of  the  ordinary 
l.igh  water  mark  in  Sec.  fO,  T.  10  S.,  R.  49 
W .  Seward  Meridian,  on  the  left  bank  of 
the  N'jshapak  River.  The  easement  is  tv  o 
<2i  acres  in  si^e  and  i.«  used  for  fishery  man- 
apfnient  pirposes. 

e.  (EIN  d  C4)  A  one  (1)  acre  site  easement 
upland  o:  the  ordinary  high  water  mark  in 
Sic  11.  T.  U  S..  R.  50  W..  Seward  Meridian, 
on  the  rit,Ijt  bank  of  the  Nushagak  River. 
The  site  Ls  lor  camping,  staging  and  vehicle 
nso. 

f.  (EIN  Da  C4'  An  easement  for  a  propo.scd 
a«c«i:s  tr:.!l  twenty-live  (25)  feet  in  width 
from  s\\f  EIN  9  C4  westerly  to  public  lands. 
Ihe  us;»vr  of  ro^ds  nnd  trails  will  be  con- 
vrolled  bv  applicable  State  or  Federal  law  or 
r«'t-'\>lai  ion. 

R.  'tlN  !0  C4i  A  one  (1)  acre  sue  ea£€- 
«!>•  n»  Ui  Ifliid  of  the  ordinary  high  wattr 
w*Tk  !•>  Src  2'i_ri^S..  R.  50  W..  Sewnrd 
W«.Ti'.»j(>r.,  on  t heTlgHNIjank  of  the  Nuaha- 
itnK  P.)vt-i.  Tlie  sue  is  fo?>«>tnping.  Staging 
ar.<l  veiiicle  use. 

li.  tElN  10?  C4i  .An  lasiment  for  a  pro 
(.ivst-d  H.Hf  is  (rail  twenty-five  (25)  feet  in 
'^fdih  from  si!"  EIN  10  C4  westerly  to  public 
lapd.-».  The  usatie  of  ro^.ds  and  trails  will  be 
ctmJ  rolled  by  applicable  State  or  Federal 
).-»w  or  rer-ilation. 

i.  (FIN  11  C4  >  A  one  ( 1 )  acre  site  easement 
upland  (1*  the  ordinary  high  water  mack,  in 
S«-c.  21.  T.  9  S..  R  48  W..  Seward  Meridian, 
on  the  k-ft  bank  of  the  Nushagak  River. 
The  site  is  for  camping.  .Maging  and  vehicle 
use.  , 

j.  (EIN  Ua  C4'  An  easement  for  A  pro- 
po.s<-d  aic«-ss  trail  twenty-five  (25)  feet  in 
width  from  .site  EIN  11  C4  southeasterly  to 
publi''  iand.s.  The  u.sacc  of  roads  and  trails 
will  be  controMvd  by  applicable  State  or 
Federal  iaw  or  retrnlation. 

k.  (EIN  14  C4)  A  site  easement  upland  of 
the  ordinary  high  water  marli  in  Sec.  31,  T. 
9  S.,  R.  50  W..  S«>ward  Meridian,  on  the 
right  b~iiik  of  the  Kokwok  River.  The  site  is 
one  (1)  acre  in  size  with  an  additional 
twenty-five  (25)  f(x>t  wide  easement  on  the 
bed  of  the  river  along  the  entire  waterfront 
of  the  site.  The  site  is  for  camping,  staging 
and  vehicle  use. 

1.  (EIN  14a  C4)  An  easement  for  a'  pro- 
posed access  trail  twenty-five  (25)  feet  in 
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width  from  site  EIN  14  C4  southwesterly  to 
public  lands.  The  usage  of  roads  and  trails 
will  be  controlled  by  applicable  State  or 
Federal  law  or  regulation. 

ni.  (EIN  15  C4)  A  site  easement  upland  of 
the  ordinary  hish  water  mark  in  Sec.  11.  T. 
9  S  .  R  5!  W..  Seward  Meridian,  on  the  left 
bank  of  the  Kokwok  River.  The  site  is  one 
(1)  acre  in  <ize  with  an  additional  twenty- 
five  (25)  foot  wide  easement  on  the  bed  of 
the  rver  along  the  entire  waterfront  of  the 
site.  The  site  is  for  camping,  staging  and  ve 
hide  use. 

n.  (EIN  15a  C4)  An  easement  for  a  pro- 
posed accf-s  trail  twenty-five  (25)  feet  In 
width  from  .site  BJN  15  C4  northerly  to 
public  land.'-.  The  usage  of  roads  and  trails 
will  be  confolled  by  applicable  State  or 
F<deral  law  or  reinilatton. 

o.  (EIN  i6  C4)  A  site  ea-sement  upland  of 
the  ordinal  V  high  water  mark  in  Sec  33,  T. 
9  S ,  R.  50  W..  S»,ward  Meridian,  on  the  left 
bank  of  the  Kokwok  River.  Tli'  site  is  one 
(1)  acre  in  size  with  an  additional  twenty- 
five  <25*  foot  wide  ea.s>.rnent  on  the  bed  of 
the  river  along  the  entire  waterfront  of  th<- 
siVe,  The  site  is  for  cairiping.  .stagln<?  and  ve- 
hicle a«:e. 

p.  (EIN  I'Ja  C4)  An  easement  for  a  pro- 
pcsed.  accer.':  trail  twenty-five  (25)  feet  in 
width  from  .site  EIN  16  C4"  northerly  lo 
public  lands.  The  usage  of  roads  and  trails 
will  be  controlled  by  applicable  State  or 
Fednal  U'.w  or  regulation. 

q.  'EIN  34  O  Tlie  right  of  the  United 
States  to  enter  upon  the  lands  hereinabdvc 
grui'ed  for  cadastral,  geodetic  or  oth<r 
survey  purposes  is  reserved,  topothi-r  with 
the  light  to  do  all  things  necessary  in  con 
neciion  th*  rewith. 

r  (EIN  36  E)  An  easement  for  an  existing 
winter  acc«-K.s  trail  twenty-five  (25)  fe(  t  in 
width.  paxajK  in»:  the  ripht  bank  of  the  Nu- 
shagak  Rivt-r  th:«uchojii  the  selection.  T>if 
u.sage  of  roa»i»  ajid  tmils  will  be  controlled 
by  applirwbli-  Stat.»>  or  Federal  law  or  regula- 
tion. 

s.  (EIN  31  '£)  A  ont-  (1)  acre  stle  ca.semcnt 
upiand  ofine  ordinary  high  water  ma!!-,  in 
Sec.  11,  T  l*iS..  R  49  W..  Keward  Meridinr., 
on  the  kfl  ha-ik  of  the  Ntishagak  River. 
The  sit»»l«  >'cr  eanptng.  staifing  and  vehte'.e 
use. 

t.  (EIN  3R  g".'  Att  eai.einent  for  a  proposed 
access  trail  Incnly-five  (26)  feet  in  width 
from  site  EIN  37  E  southeasterly  lo  pmOIk 
lands.  Th«  u^n^e  of  roads  and  trails  will  b- 
controlled  by  :ipri»cable  State  or  Fcd-Tnl 
law  or  regulation. 

These  reservation.s  have  not  be(n 
con'ormtd  lo  the  Dfpartmrntal  cai.e- 
nient  poUcy  announced  March  3.  1978 
and  publi.<;hed  as  final  rulemaking  on 
November  27,  1978,  43  FR  55326.  Con- 
formance will  be  made  at  a  later  date 
in  accordance  with  the  terms  and  con- 
ditions ol  the  agreement  dated  Janu- 
ary 18.  1977.  betwe«*n  the  Secretary  of 
the  Interior.  Bristol  Bay  Native  Corpo- 
ration. Ekwok  Natives  Limited  and 
other  Brl.stol  Bay  Village  Corpora- 
tions. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming  the 
Iwundary  description  of  the  lands  herein- 
above granted  after  approval  and  filing  by 
the  Bureau  of  Land  Management  of  the  of- 
ficial plat  of  survey  covering  such  lands; 
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2.  Valid  existing  hghU  therein,  if  any,  in-    / 
eluding  but  not  limited  to  those  created  by/ 
any  lease  (including  a  lease  issued   unde/ 
Sec.  6(g)  of  the  Alaska  SUtehood   Act   ot 
July  7.  1958  (72  SUt.  339,  341;  48  U.S.C.  Ch. 

2,  Sec.  6<g)  (1970))),  contract,  permit,  right- 
of-way.  or  easement,  and  the  ritht  of  the 
lessee,  contractee,  permittee,  or  grantee  to 
the  complete  enjoyment  of  all  rights,  privi- 
leges, and  benefits  thereby  granted  to  him. 
Further,  pursuant  to  Sec.  n(b)<2)  of 
ANCSA,  any  valid  existing  right  rw-ognized 
by  ANCSA  shall  .continue  to  have  whatever 
right  of  access  as  is  now  provided  for  under 
exi.stmg  law; 

3.  Airport  Lease  A-058769.  containing 
88  58  acres,  described  as  Tract  B^  U.S. 
sur\'ey  48'8.  issued  to  the  State  of  Alaska. 
Department  of  Public  Works,  Di'.ision  of 
Aviation  (now  the  Department  of  Transpor- 
tation and  Public  Facilities)  under  tiie  pro- 
visions oi  the  Act  of  May  24,  1928  < 45  Slat. 
728  729.  49  U.S.C.  211-214  (1970)); 

4.  Rrquirements  oi  Sec.  14(c)  ol  the 
Alaska  Native  ClatiBs  Sett Icmtnt  Act  of  De- 
cember 18.  1971  (85  Stat.  688,  703;  43  U..S.C. 
1601  1613'C)  (Supp  V,  1975)).  Ih.M  the 
granret-  hereund'-r  conv«'y  tha-e  portions,  if 
any.  ol  the  land^  hereinabove  pr.i.;V(»d.  as 
are  prescribed  m  .said  section;  and 

5.  1  he  terms  and  conditions  of  the  agree- 
meni  dated  January  18.  1977,  between  the 
Secretary  of  the  Ineiior.  Bristol  B.-iv  N.itive 
Corporat.ion,  Ekwok  Natives  Limited  and 
other  Bribiol  Bay  villape  corporation.;.  A 
copy  of  the  agreement  shall  be  ait.iclu-d  lo 
and  b<conie  a  part  ol  the  conveyance  docu- 
ment and  thall  be  recorded  therewith.  A 
copy  of  the  agTe<*ment  is  located  in  the 
Bureau  ol  Land  Manag'-ment  easement  ca.'ic 
file  for  Ekwok  Naiivtit>  Liinil>;d.  seri:ili:'.ed 
A-A-6663  EE  Aii,  piraon  wishing  to  exam 
ine  this  aprtement  nay  do  sc  at  thf  Biiri^aii 
of  Lund  Mar)a;-'emenl.  Alaska  State  Office. 
701  C  Strcf  Anchorage.  Alaska  99.'>13. 

Ekwok  N.atives  limited,  is  entitled  to 
conveyance  of  92.160  acres  of  Itind  .se- 
lected pursuant  to  Sec.  12(a)  of  the 
Alaska  Native  Claims  Setfl'^mcnt  Art. 
To  d.ate  approximately  86.978  acres  of 
this  entitlement  have  been  approved 
for  convpyanc**:  the  remaining  entitle- 
ment of  approxJinateJy  5.182  acres  will 
be  conveyed  at  a  ia'er  date,     i 

Pursuant  to  Sec  I4tf)  of  tlv  Ala.ska 
Native  Claims  Settlement  Act.  mnvey- 
ance  of  the  aubhurfare  estate  of  Ihe 
lands  described  above  shall  be  granted 
to  Bn.stol  B.iy  Native  Corpt)ra!ion 
when  (onvtyance  is  granted  to  Ekv^ok 
Natives  Limited,  for  the  surface  estate 
and  shall  be  subject  to  the  same  coiidi- 
t>ns  as  the  .«:urfaoe  conveyance. 

Only  the  following  inland  water 
body  within  the  described  lands  is  con- 
sidt  K^d  to  be  na^  liable; 

Nushagak  River. 

In  accordance  with  Departmental 
regulation  43  CFR  2fo0.7(d).  notice  ol 
this  decision  is  being  published  once  in 
the  Peder.xl  Recister  and  once  a 
week,  for  four  (4>  consecutive  weeks, 
in  the  Anchorag*-  Times.  Any  party 
claiming  a  property  interest  in  Unds 
affected  by  this  decision  may  appeal 
the  decision  to  the  Alaska  Native 
Claims  Appeal  Board,  P.O.  Box  2433. 


Anchorage,  Alaska  99510  with  a  copy 
served  upon  both  the  Bureau  of  Land 
Management.  Alaska  State  Office,  701 
C  Street.  Box  13.  Anchorage,  Alaska 
99513  and  the  Regional  Solicitor, 
Office  of  the  Solicitor,  510  L  Street. 
Suite  408,  Anchorage,  Alaska  99501, 
also: 

1.  Any  party  receiving  service  of  this  deci- 
sion shall  have  30  days  from  the  receipt  of 
this  decision  to  file  an  appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  b^  located  after  reasonable  efforts 
have  been  expended  to  locate,  and  any  par- 
ties who  failed  or  refused  lo  sign  the  return 
receipt  shall  have  until  April  9.  1979  to  file 
an  appeal. 

3.  Any  party  known  or  unknown  who  may 
claim  a  property  interest  which  is  adversely 
affected  by  this  decision  shall  be  deemed  to 
have  waived  those  rights  which  were  ad- 
versely affected  unless  an  appeal  is  timely 
filed  with  the  Alaska  Native  Claims  Appeal 
Board. 

4.  If  Ekwok  Natives  Limited,  or  Bristol 
Bay  Native  Corporation  objects  to  any  ease- 
ment which  is  identified  herein  for  reserva- 
tion in  the  conveyance,  which  is  subject  to 
the  discretion  of  the  State  Director  and  not 
reserved  pursuant  lo  an  express  Secretarial 
directive,  a  petition  for  reconsideration 
mast  be  filed  within  30  days  from  receipt  of 
service  with  the  Slate  Director,  Bureau  of 
Land  Management,  701  C  Street,  Box  13, 
Anchorage.  Alaska  99513.  A  copy  of  the  pe- 
tition should  be  served  upon  the  Regional 
Solicitor,  Office  of  the  Solicitor,  510  L 
Street,  Suite  408,  Anchorage.  Alaska  99501. 
If  a  petition  for  reconsideration  is  not  filed, 
it  will  be  deemed  that  the  right  to  contest 
any  such  easement  has  been  fi'aived. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  t>e  strict  compli- 
ance with  the  regulations  governing 
such  appeal.  Further  information  on 
the  manner  of  and  requirements  for 
filing  an  appeal  may  be  obtained  from 
the  Bureau  of  Land  Management,  701 
C  Street,  Box  13,"*^  Anchorage,  Alaska 
99513. 

If  an  appeal  is  taken  the  adverse 
parties  to  be  served  are: 

Ekwok    Natives    Limited.    Ekwok.    Alaska 
99580. 

Bristol   Bay  Native  Corporation.  P.O.  Box 
198.  Dillingham.  Alaska  99576. 

Judith  A.  Kamhins, 
Chief.  Division  of  ANCSA 
Operations. 
(FR  Doc.  79-7159  Filed  3-8  79;  8:45  am]  • 
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NEW  MEXICO 


Application 


March  1,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
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ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576),  Gas  Company  of 
New  Mexico  has  applied  for  several  2- 
inch,  3-inch,  4-inch,  5-inch  and  6-inch 
natural  gas  pipelines  right-of-way 
across  the  following  lands: 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  27  N.,  R.  9  W., 
Sec.  5.  lots  1.  2,  8.  SW',4NE''4.  E"lSW'/4  and 

S';rSE''»;  '  ' 

Sec  7.  SE'.4NE'^4.  EViSEVi; 
Sec.  8.  E'lE':,  W'i;SWy».  SW^iNE'/i  and 

SW.SE'/.: 
Sec.      9.      NE'4NW^4.      WiNW^      and 

SWSSWV,: 
Sec.  17.  NW'4NEV4,  N'-^NWU,  SW^NW^ 

and  WM:SW'/4; 
Sec,   19,   W'-NEV4,  SEV,NEV4,  NE'.iNW'4 

and  E'.SE'4; 
Sec.  20,  SWV4SWV4: 
Sec.  29.  N'<.N';,  SW'ANWW.  NHSW'-,  and 

NWWSE'*. 
T.  28  N.,  R.  10  W., 
Sec.       14,      SE''4SW'.4,      NVsSE'-i       and 

SW^SE'4; 
Sec.  16,  W";^SWV4: 
Sec.  17.  NE'4SE"4  and  SH>8^4: 
Sec.   18.   lots   2,   3,  SWV4NE'/4,  SE'^4NWi4 

andSE'.SEU: 
Sec.   19,  lots  1.  2,  3,  4.  NVitNEV*,  EVtW/t 

and  W'/iSEU; 
Sec.      20,     W'iNWV,,     NWV4SWV4      an<i 

SE''4SEV4; 
Sec.  21,  E'/tNEVi.  SW'4SWV4  and  NWSEV4; 
Sec.  22,  E'rNE''4.  SWy4NEV4,  SWV'4NW''4 

andSVs; 
Sec.    23.    W',-,NE'/4.    N','.NWV4,   SEV4NW'i 

andSW'iSW'i; 
Sec.    26,    NHNE"4,    SWV4NEV4,    NVjSW'i, 

SW'/4SW"4  and  NW«/4SEV4: 
Sec.  27,  WViEH.  NEV,NWV4,  S%SWy4  and 

SEV.SE',4: 
Sec.  29.  NWNEVi  and  NWV4NWV4; 
Sec.     30,     lot     1.    1:hNEV4,     NWy4NE'4. 

NE'.iNW'/i  and  NEWSEy4: 
Sec.      32,      NEV4NEy4,      NEViSWy4      and 

NV2SEy4: 
Sec.     33,     NE''4NEy4,     NWV4NWy4     and 

N'»SW'«; 
Sec.  34.  NE'iNE'A.  and  NWy4NWy4; 
Sec.  35.  NWViNWy4. 
T.  28  N.,  R.  11  W., 
Sec.   13.  SWy.NEV4,  SEyiNWy4,  EV4SWy4, 

SWWSWv,  andSEy4:, 
Sec.  14.  SE'iSE'i: 
Sec.  23.  NHNEV,; 
Sec.  24.  SWy4NEy4,  ES4NWV4.  NEy4SWy4 

and  W^SEy4. 

These  pipelines  will  convey  natural 
gas  across  39.123  miles  of  public  lands 
in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so.  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  -their  name  and  address  to  the 
District    Manager,    Bureau    of    Land 
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'■/ 
Management.    P.O.    Box    6770,    Albu- 
querque, New  Mexico  87107. 

Fred  E.  Padilla, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc.  79-7143  Filed  3-8-79;  8:45  am] 


[4310-55-Ml 

Fish  and  Wildlife  Servic* 

CONSULTATION  ON  THE  PIHSTON  COMPA- 
NY'S PROPOSED  MARINE  TERMINAL  AND 
OIL  REFINERY,  EASTPORT,  MAINE 

Hearings 

SUMMARY;  Public  Hearings  will  be 
held,  as  part  of  a  consultation  con- 
ducted pursuant  to  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  seeking  information  and 
comment  on  the  Impacts  the  PiLtston 
Company's  propose(i  marine  lernunal 
and  oil  refinery,  to  be  located  in  E^t- 
port.  Maine,  may  have  on  the  endan- 
gered bald  eagle,  and  on  ways  any  ad- 
verse impacts  can  be  avoided. 

DATES:  Hearings:  March  28.  1979,  7 
p.m.,  Eastport  Municipal  Auditorium, 
Shead  Memorial  High  School,  High 
St.,  Eastport,  Maine:  March  29,  1979,  7 
p.m.,  Augusta  Civic  Center,  Cushnoc 
Auditorium,  Commimity  Dr.,  Augusta. 
Maine;  March  30.  1979,  7  p.m.,  U.S. 
Post  Office  and  Court  House  Building, 
Room  208,  Devonshire  and  Milk  Sts., 
Boston,  Massachusetts.  Close  of 
Record:  April  13.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Howard  Larsen,  Regional  Director 
(Ext.  200),  Paul  Nickerson,  Endan- 
gered Species  Coordinator  (Ext.  216) 
or  Bill  Whalen.  Public  Affairs  (Ext. 
206),  U.S.  Fish  and  Wildlife  Senice, 
One  Gateway  Center,  Suite  700, 
Newton  Comer,  Massachusetts 
02158,  phone:  (617)  965-5100. 

SUPPLEMENTARY  INFORMATION: 
The  Pittston  Company  submitted  an 
application  to  the  U.S.  Environmental 
Protection  Agency  (EIPA)  for  a 
wastewater  discharge  permit  under 
the  Clean  Water  Act  for  Its  proposed 
marine  terminal  and  oil  refinery  to  be 
constructed  on  Cobscook  Bay  in  East- 
port,  Maine.  On  September  13.  1978, 
EPA  entered  into  consultation  with 
the  U.S.  Fish  and  WUdlife  Service 
(Service)  pursuant  to  section  7  of  the 
Endangered  Species  Act.  to  insure  that 
issuance  of  the  wastewater  discharge 
permit  would  not  Jeopardize  the  con- 
tinued existence  of  the  peregrine 
falcon  or  the  bald  eagle  (which  was  de- 
termined to  be  an  endangered  species 
on  February  14,  1978). 

On  December  21,  1978.  the  Ser\ice 
issued  a  Biological  Opinion  concluding 
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the  Pittston  Coijnpany's  proposed 
marine  terminal  and  oil  refinery  are 
unlikely  to  jeoparAz^the  continued 
existence  of  the-jiCT?grine  falcon,  but 
that  project  is  likely,  to  Jeopardize  the 
continued  existence  of  the  bald  eagle. 

On  February  7  and  February  22, 
1979,  the  Pittston  Company  submitted 
additional  information  on  the  impacts 
of  the  project  on  the  bald  eagle  and 
possible  modifications  in  project 
design  or  operation.  EPA  and  the 
Service  agreed  on  March  5,  1979,  to 
reinitiate  section  -7  consultation  in 
light  of  these  recent  submittals. 

Public  Hearings  will  be  held  as  part 
of  the  consultation  process  seeking  in- 
formation on  the  impacts  of  the  pro- 
posed marine  terminal  and  oil  refinery 
on  the  bald  eagle  and  on  ways  that 
those  impacts  might  be  avoided. 

Any  interested  person  who  desires  to 
present  oral  comments  at  the  hearings 
may  schedule  an  oral  presentation  in 
advance  of  the  hearings  by  contacting 
Paul  Nickerson  in  Boston.  Mass.  at 
617-965-5100  (Ext.  216).  In  addition, 
an  opportunity  to  .schedule  an  oral 
presentation  will  be  provided  at  the 
hearings  themselves. 

Interested  parties  are  encouraged  to 
submit  written  comments  and  state- 
ments, which  will  also  be  considered 
and  may  be  submitted  directly  to  Re- 
gional Director,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Newton 
Comer,  Massachusetts  02158.  All  writ- 
ten comments  and  statements  must  be 
received  by  April  13,  1979.  Copies  of 
the  Service's  Biological  Opinion  of  De- 
cember 21,  1979,  or  of  the  Pittston 
Company's  recent  submittals,  can  be 
obtained  from  the  Ser\ice's  Regional 
Director  at  the  address  stated  above. 

Dated;  March  6,  1979.         ' 

Lynn  A.  Greenwalt, 
Director, 
V.S.  Fish  and  Wildlife  Service. 
IFR  D  X-.  79-7187  Filed  3-8-79:  8:45  am] 


[4410  05  Ml 

DEPARTMENT  OF  JUSTICE 

Bureau  of  Pritont 

NATIONAL  INSTITUTE  OF  CORRECTIONS 
ADVISORY  BOARD 

Meeting  | 

Notice  is  hereby  given  that  the  Na- 
tional Institute  of  Corrections  Adviso- 
ry Board  in  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory  Com- 
mittee Art  (Pub.  L.  92-463;  86  SUt. 
770)  will  meet  on  Sunday,  March  25, 
1979,  starting  at  900  a.m.,  at  the  Cap!- 


NOTICES 


tal  Airport  Inn.  1200  Virginia  Avenue, 
Atlanta,  Georgia  30320. 

At  this  meeting  (one  of  the  regularly 
scheduled  triannual  meetings  of  the 
Advisory  Board),  the  Board  will  re- 
ceive its  subcommittees'  reports  and 
recommendations  as  to  future  thrusts 
of  the  Institute. 

Robert  L.  Smith, 
Acting  Director. 

IFR  Doc.  79  7221  Filfd  3-8-79;  8:45  ami 


[4510-30-M] 

DEPARTMENT  OF  LABOR 

Employmcnl  ond  Training  Adminitlration 

EMPLOYMENT  TRANSFER  AND  BUSINESS  COM- 
PETITION DETERMINATIONS  UNDER  THE 
RURAL  DEVELOPMENT  ACT 

Applicafiont 

The  organizations  listed  in  the  at- 
tachment have  applied  to  the  Secre- 
tary of  Agriculture  for  financial  assist- 
ance in  the  fonn  of  grants,  loans,  or 
loan  guarantees  in  order  to  establish 
or  imprcivc  facilities  at  the  locations 
listed  for  the  purposes  given  in  the  at- 
tached list.  The  financial  assistance 
would  be  authorized  by  the  Consoli- 
dated Farm  and  Rural  Development 
Act.  as  amended.  7  USC  1924(b).  1932. 
or  1942(b). 

The  Act  requires  the  Secretary  of 
Labor  to  determine  whether  such  Fed- 
eral assistance  is  calculated  to  or  is 
likely  to  result  in  the  transfer  from 
one  area  to  another  of  any  employ- 
ment or  business  activity  provided  by 
operations  of  the  applicant.  It  is  per- 
missible to  assist  the  establishment  of 
a  new  branch,  affiliate  or  subsidiary, 
only  if  this  will  not  result  in  increased 
unemployment  in  the  place  of  present 
operations  and  thece  is  no  reason  to 
believe  the  new  facility  is  being  estab- 
lished with  the  intention  of  closing 
down  an  operating  facility. 

The  Act  also  prohibits  such  assist- 
ance if  the  Secretary  of  Labor  deter- 
mines that  it  is  calculated  to  or  is 
likely  to  result  in  an  Increase  in  the 
production  of  goods,  materials,  or  com- 
modities, or  the  availability  of  ser\-ices 
or  facilities  in  the  area,  when  there  is 
not  sufficient  idemand  for  such  goods. 


materials,  commodities,  services,  or 
facilities  to  employ  the  efficient  capac- 
ity of  existing  competitive  commercial 
or  industrial  enterprises.  unle.ss  such 
financial  or  other  assistance  will  not 
have  an  adverse  effect  upon  existing 
competitive  enterprises  in  the  area. 

The  Secretary  of  Lat)or's  review  and 
certification  procedures  are  set  forth 
at  29  CFR  Part  75.  In  determining 
whether  the  applications  should  be  ap- 
proved or  denied,  the  Secretary  will 
take  into  consideration  the  following 
factors: 

1.  The  overall  employment  and  un- 
employment situation  in  the  IcKal  area 
In  which  the  proposed  facility  will  be 
located. 

2.  Employment  trends  in  the  same 
industry  in  the  local  area. 

3.  The  potential  effect  of  the  new  fa- 
cility upon  the  local  labor  market, 
with  particular  emphasis  upon  its  po- 
tential impact  upon  competitive  enter- 
pi^ises  in  the  same  area. 

4.  The  competitive  effect  upon  other 
facilities  in  the  same  industry  located 
in  other  areas  (where  such  competi- 
tion ts  a  factor). 

5.  In  the  case  of  applications  involv- 
ing the  establishment  of  branch  plants 
or  facilities,  the  potential  effect  of 
suc^i  new  facilities  on  other  existing 
plants  or  facilities  operated  by  the  ap- 
plicant. 

All  persons  wishing  to  bring  to  the 
attention  of  the  Secretary  of  Labor 
any  information  pertinent  to  the  de- 
terminations which  must  be  made  re- 
garding these  applications  are  invited 
to  submit  such  information  in  writing 
within  two  weeks  of  publication  of  this 
notice.  Comments  received  after  the 
two-\^eek  period  may  not  be  consid- 
ered. Send  conunents  to:  Administra- 
tor. Employment  and  Training  Admin- 
istration. 601  D  Street  NW..  Washing- 
ton. D.C.  20213. 

Signed  at  Washington,  D.C.  this 
ninth  day  of  March  1979. 

Ernest  G.  Green, 
Assistant  Secretary  for 
Employment  and  Training. 


Applications  Received  During  the  Week  Ending  March  2,  1979 


Name  of  applicant  and  location  of  rntcrprise 


Principal  product  or  activity 


Th«  Cno  Corporation.  MarysvUle,  CaUIomla . 


Manufacture  of  metal  overhead  carage  doora. 


IFR  Doc.  79-7179  Filed  3-8-79:  8:45  ami 
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0EPAR1MEH1  OF  LAEOR 

Employment  and  Trairmg  Adminitfralion 

EMPLOYMENT  TRANSFER  AND  BUSINESS  COM- 
PETITION DETERMINATION  UNDER  THE 
RURAL  DEVELOPMENT  ACT 

Recontideration  and  Designation  oF  a  Hearing 
Officer  in  the  Matter  of  Brodheod  Noil  Co. 

A.  Purpose 

NcKice  is  hereby  given  that  pursuant 
to  tne  authority  contained  in  section 
310B(dM3)  of  the  Consolidated  Rirm 
ana  Rural  Development  Act,  as 
an*nded  (7  U.S.C.  1932(d)(3)).  and  im- 
pl/menting  regulations  at  29  CFR 
7f.l  1(b)(6)  the  Employment!  and 
'raining  Administration  of  thi  De- 
partment of  Labor  (ETTA)  is  providing 
for  reconsideration  of  its  October  13, 
1978  certification  of  noncompliance  in 
the  matter  of  the  application  for  fi- 
nancial assistance  submitted  by  the 
Brodhead  Nail  Company.  Interested 
parties  are  invited  to  participate  in  the 
review  fri  the  manner  and  time  indicat- 
ed in  the  Rules  of  Procedure  set  forth 
below. 

B.  Background 

Under  Section  310B  of  the  Consoli- 
dated Farm  and  Rural  Development 
Act.  as  amended  (the  Act),  the  Secre- 
tary of  Agriculture  is  authorized  to 
make  and  insure  loans  "for  the  pur- 
po.se  of  improving,  developing,  or  fi- 
nancing business,  industry,  and  em- 
plo.\nient  and  improving  the  economic 
and  environmental  climate  in  rural 
communities.  •  •  •"  Section  310B(d), 
however,  prohibits  the  extension  of 
any  financial  or  other  assistance 
which  is  calculated  or  likely  to  result 
in  either:  (1)  the  displacement  of 
workers  at  any  of  the  applicant's  cur- 
rent business  locations;  or  (2)  an  in- 
crea.se  in  production  beyond  demand 
to  employ  the  efficient  capacit.v  of  ex- 
isting competitive  enterprises,  unless 
the  assistance  will  not  have  an  adverse 
effect  upon  existing  competitive  enter 
prises  in  the  area. 

Subsection  310B(d)(3)  affords  the 
Secretary  of  Labor  30  days  within 
which  to  review  aijplications  submit 
ted  under  this  section  and  certify  non- 
conipliance  with  the  statutory  restric- 
tions. In  the  event  that  the  Secretary 
of  Labor  exercises  his  authority  under 
this  section  to  issue  a  negative  certifi- 
cation, subsection  31CB(d)(3)  prohibits 
the  extension  of  any  asf^istance. 

Pursuant  to  these  statutory  provi- 
sions. Brodhead  Nail  Company  has  ap- 
plied to  the  Department  of  Agricul- 
ture for  a  $2,000,000  loan  guarantee. 
The  purpose  of  the  requested  assist- 
ance is  to  finance  construction  of  a 
nail  mill  facility  at  Swannanoa.  North 
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C'.ircUi^i  capable  of  producing  a  full 
commercial  line  of  steel  wire  nails. 

ETA  received  copies  of  the  Brod- 
head application  from  the  Department 
of  Agriculture  on  September  13,  1978, 
starting  the  30-day  statutory  period 
for  review.  Pursuant  to  the  procedures 
set  forth  In  the  Department  of  Labor 
regulations  at  29  CFR  Part  75,  Infor- 
mation concerning  this  application 
was  published  in  the  Federal  Register 
on  September  19,  1978.  at  43  FR  42048. 
In  response  to  this  Invitation,  the  De- 
partment received  adverse  comments 
from  a  competitor.  Bethlehem  Steel 
Corporation,  on  October  10.  1978. 
Copies  of  the  material  submitted  by 
Bethlehem  were  forwarded  to  the  ap- 
plicant pursuant  to  29  CFR  75.11(b)c3) 
to  afford  an  opportunity  for  rebuttal. 
The  30-day  time  period  for  Depart- 
ment of  Labor  review,  however,  was 
due  to  expire  on  October  13,  1978, 
prior  to  the  close  of  the  two  week 
period  for  comment  afforded  to  the 
applicant  to  submit  rebuttal  evidence. 

Based  on  information  contained  in 
the  application  and  supporting  materi- 
als, and  other  evidence  gathered  in  the 
course  of  reviewing  this  application, 
the  Department  of  Labor  determined 
that  the  requested  assistance  was  not 
calculated  or  likely  to  result  in  the  dis- 
placement of  workers  at  any  of  the  ap- 
plicant's current  business  locations. 
The  mat^ials  submitted  by  Bethle- 
hem Steel  CorporaticMi,  however,  sup- 
ported a  determination  that  the  pro- 
posed manufacture  en  steel  nails  was 
likely  to  increase  production  when 
there  was  not  sufficient  demand  to 
employ  the  efficient  capacity  of  exist- 
ing enterprises.  In  view  of  this  evi- 
dence the  Department  of  Labor  issued 
a  negative  certification  on  October  13, 
1978.  Although  this  determination  had 
the  effect  of  barring  the  assistance  re- 
quested from  Agriculture,  the  Depart- 
ment of  Labor  indicated  that  it  would 
reconsider  its  action  in  accordance 
with  29  CFR  75.11(b)(6)  if  either  the 
applicant  or  the  Department  of  Agri- 
culture were  to  furnish  additional  evi- 
dence bearing  on  the  market  capacity 
issue. 

On  November  9.  1978.  Brodhead  Nail  * 
Company  submitted  rebuttal  evidence 
wherein  it  contended  inter  alia  that 
the  line  of  nails  it  would  manufacture 
at  its  propo.sed  plant  would  not  in- 
fringe on  the  domestic  nail  market, 
but  would  rather  cut  into  the  market 
for  nails  produced  by  foreign  mills.  Ac- 
cording to  the  applicant,  thf  proposed 
nail  mill  facility  would  procluce  and 
market  packaged  nails  which  are  now 
available  largely  from  foreign  produc- 
ers. The  applicant  cite^  reports  of  a 
growing  demand  for  this  type  of  pack- 
aged nail  which  it  maintained  is  cur- 
rently being  satisfied  In  the  area  of 
the  applicant's  proposed  facility 
almost  exclusively  by  foreign  produc- 
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ers.  This  information  would  tend  to 
support  a  determination  that  the  re- 
quested assistance  would  not  have  an 
adverse  impact  on  existing  competitive 
enterprises  In  the  United  States. 

In  view  of  the  difficult  issues  raised 
by  the  particularly  complex  and  con- 
flicting factual  information  presented 
in  the  adverse  comments  submitted  by 
Bethlehem  steel  and  in  the  applicant's 
request  for  reconsideration,  ETA  is 
providing  for  the  designation  of  a 
hearing  officer  to  reconsider  its  Octo- 
ber 13,  1978  certification  of  noncompli- 
ance with  the  Act.  The  request  for  re- 
consideration has  been  forwarded,  to- 
gether with  a  copy  of  the  record  upon 
which  the  certification  was  made,  to 
the  Chief  Administrative  Law  Judge  of 
the  Department  of  L^bor.  The  pro- 
ceedings in  this  matter  shall  be  In  ac- 
cordance with  the  Rules  of  Procedure 
set  forth  below. 

C.  Rules  of  Procedure 

.  (DA  hearing  officer  will  be  desig- 
nated by  the  Chief  Administrative 
Law  Judge.  United  States  Department 
of  Labor,  to  perform  the  functions  re- 
quired by  these  rules. 

(2)  The  parties  of  record  shall  be  the 
Brodhead  Nail  Company  and  the 
Bethlehem  Steel  Corporation. 

(3)  Any  State  employment  security 
agency,  individual  employer  or  worker, 
or  any  organization  or  association  oT 
employers  or  workers,  or  the  public, 
having  an  interest  in  these  proceed- 
ings, may  be  permitted  by  the  hearing 
officer  to  participate  in  these  proceed- 
ings as  an  interested  party.  The  U.S. 
Department  of  Labor,  represented  by 
the  Solicitor  of  Labor,  mjiy  participate 
as  an  "amicus  curiae".  Any  State  em- 
ployment security  agency,  person,  or- 
ganization, or  association  described 
above,  may  apply  for  permission  to 
participate  In  these  proceedings  as  an 
interested  party  by  filing  in  the  office 
of  the  Chief  Administrative  Law- 
Judge,  U.S.  Department  of  Labor. 
Room  720.  Vanguard  Building.  1111 
20th  Street.  N.W..  Washington.  D.C. 
20036,  not  later  than  March  26,  1979,  a 
written  request  setting  forth  the  appli- 
cant's name  and  address  and  the 
name,  address  and  the  title  or  position 
of  any  person  who  will  represent  the 
applicant.  The  hearing  officer  shall 
rule  on  all  applications  and  inform  the 
applicants  and  the  parties  of  the  rul- 
ings. 

(4)  The  hearing  officer  shall  afford 
all  parties  30  days  from  the  date  of 
this  notice  to  submit  or  decline  to 
submit  any  appropriate  legal  brief. 

(5)  The  hearing  officer  may  conduct 
further  factfinding  as  appropriate  to 
elicit  any  additional  Information 
deemed  relevant  or  necessary,  to  reach 
a  determination. 

(6)  The  hearing  officer  shall  review 
the  certification  ol  noncompliance  on 
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the  basis  of  the  record  upon  which  the 
certification  of  noncompliance  was 
made,  request  for  reconsideraticn.  any 
le»,'al  briefs  submitted  and  any  fact- 
finding conducted  subsequent  to  the 
request  for  reconsideration  and  shall; 

(a)  Recommend  to  the  Assistant  Sec- 
retary for  Employment  and  Training 
that  the  certification  of  noncompli- 
ance be  affirmed;  or 

<b)  Recommend  to  the  Assistant  Sec- 
retary for  Employment  and  Training 
that  the  certification  of  noncompli- 
ance be  revoked;  or 

(c)  Direct  that  a  hearing  be  held  on 
the  case. 

(7)  If  the  case  has  been  set  for  hear- 
ing, the  hearing  officer  shall  notify  all 
parties: 

(a)  Of  the  date,  time,  and  place  of 
the  hearing;  and 

(b)  That  the  hearing  may  be  re- 
scheduled upon  written  request  and 
for  good  cause  shown. 

D.  Hearing  Procedukes 

.  (1)  If  a  hearing  has  been  ordered  by 
the  hearing  officer  pursuant  to  para- 
graph C'6)(c)  above,  the  hearing  offi- 
cer shall  have  all  the  powers  necessary 
to  conduct  a  fair  and  full  hearing,  in- 
cluding the  powers: 

(a)  To  regulate  the  course  of  the 
proceedings: 

(b)  To  dispose  of  procedural  re- 
quests, objections,  and  corrvparablc 
matters; 

(c)  To  confine  the  presentations  to 
the  issues  specified  In  the  notice  of 
hearing,  or,  where  no  issues  are  speci- 
fied, to  matters  withm  the  Secretary 
of  Labor's  statutory  scope  of  authori- 
ty: 

(d)  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

(e)  In  the  hearing  officer's  discre- 
tion, to  permit  cross-examination  of 
any  witness; 

(f )  To  take  official  notice  of  material 
facts  not  appearing  in  the  evidence  in 
the  record,  so  long  as  parties  are  enti- 
tled, on  timely  request,  to  an  opportu- 
nity to  show  the  contrary;  and 

(g)  In  the  hearing  officer's  discre- 
tion, to  keep  the  record  open  for  a  rea- 
sonable, stated  time  to  receive  WTitten 
recommendations,  and  supporting  rea- 
sons, and  additional  data,  views,  and 
arguments  from  any  person  who  has 
participated  in  the  oral  proceeding. 

(2)  Based  on  the  evidence  adduced  at 
the  hearing  and  any  evidence  appear- 
ing in  the  record,  the  hearing  officer 
shall  recommend  to  the  Assistant  Sec- 
retary for  Elmployment  and  Training 
such  rulings  as  arc  appropriate  to  the 
issues  in  question. 


NOTICES 

E   RECOMMENDED  DECISION 

The  hearing  officer  shall  prepare  a 
recommended  decision  which  shall 
State  its  legal  and/or  factual  bases. 
The  hearing  officer  shall  transmit  the 
recommended  decision  along  with  a 
certified  record  of  the  proceedings  to 
the  Assistant  Secrc  ary  for  Employ- 
ment and  Training  who  shall  render  a 
final  decision  in  the  matter. 

Signed  at  Washington.  D.C.  on 
March  5.  1979. 

Ray  M/kR shall. 
Secretary  of  Labor 

[FR  Doc.  79  7206  Filed  3-8-7»;8:45  amj 


points  for  pre-award  clearance  re- 
quests. Procurement  officals  request- 
ing pre-award  clearances  should  use 
these  direct-line  numbers  effective  Im- 
mediately. The  Memorandum  amends 
the  Heads  of  Agencies  Memorandum 
dated  September  20,  1978,  Subject: 
"FY  1979  Preaward  Clearance  ?  Re- 
quests." j 

Dated:  February  1,  1979. 

WeLOON  J.  ROUGEAV,      , 

Director,  Office  of  Federal 
Contract  Compliance  Prcgrariis. 


Action  Noticx  79-8/ ADM 
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Of  fie*  of  F»d*rol  Contract  Cofwpnonc* 
frogromtr  ' 

EQUAL  EMPLOYMENT  dfPORTUN:TY 

OECCP  Regional  Offica  Confoct  Points  for  fro- 
,  Award  Qoaranco  Ryquottt 

The  Heads  of  Agencies  Memoran- 
dum which  follows  furnishes  an  updat- 
ed list  of  OFCCP  Regional  Office  tele- 
phone numbers  which  are  the  contact 


Memorandum  to:  Heads  of  all  Agencies. 
From:  Weldon  J.  Rougeau.  Director. 
Subject:  OFCCP  Regional  Office  Contact 
Points  for  Prc-Award  Clearance  Requests. 

With  the  full  consolidation  of  the  compli- 
ance agencies  now  completed,  all  pre-award 
clearance  requests  pursuant  to  41  CFR  60- 
1.20(d)  must  be  directed  to  the  Office  of 
Federal  Contract  Compliance  Program* 
(OFCCP)  Regional  Office  where  the  work  is 
to  be  performed. 

The  following  is  an  updated  list  of  OFCCP 
Regional  Office  telephone  numbers  which 
are  the  contact  points  for  pre-award  clear- 
ance requests: 


8Ut«a 


C : 

Rrcion:  l» 

I M>ln«.     Hew     Hunpehirp. 

Mmssachuselts.  Connpcti- 

cut.    Rhode    Isluid.    and 

Vermont. 
II New     Yorli.     New    Jrr!>cy. 

Puerto  Rico,  and  Virgin 

lalandi. 
Ill Petuuylvania.       Maryland. 

Delaware.  Vlndria.  West 

Virginia,  and  O.C.    i 


Address 


Telephone 


IV..... 


V ;.„ 


North  Carolina.  South 
Carolina.  Kentucky,  Ten- 
nessee. MIsBlHlppt.  Ala- 
bama, Oeorgla,  and  Flor- 
ida. 

Ohio.  Indiana.  MIchlean. 
Illinois.  Wisconsin,  and 
Minneaola. 


VI 

homa.    Texas,   and    New 

Mexico. 

VII 

.„  Missouri.    Iowa.    Nebraska, 

and  Kansas. 

Vlll.     

».  North       Dakota.       South 

Dakota.   Montana.   Wyo- 

ming.      Colorado.       and 

Utah. 

DC...     

Callfomla.   Ne\-ada.   Arizo- 

na. Hawaii,  and  Guam. 

Alaska.  Idaho.  Oregon,  and 
Washington. 


CFCCP/ESA-Bo«ton.  tJA  Depart- 
ment of  Labor.  JFK  Fed.  Off.  Bldg.. 
Room  161 2-C.  Bostoa  MA  02203. 

OPCCP/ESA-Ncw  York.  US.  De- 
partment of  Lalmr.  ISIS  Broadway. 
Room  3308.  New  York.  NY  lOOM. 

OPCCP/ESA-PhUadelphla.  VS.  De- 
partment of  Lahor.  Gateway  Bldg.— 
Room  IS430.  353S  Market  Street. 
Philadelphia.  PA  19104. 

OFCCP/ ESA- Atlanta.  OA  Depart- 
ment of  Labor.  1371  Peachtree 
Street.  Room  729.  Atlanta.  OA 
30309. 

OFCCP/ESA-CIilcago.  XI S  Depart- 
ment of  LatMr.  230  South  Dearborn 
Street.  Room  1614.  Chicago.  IL 
60404. 

OFCCP/ESA-Dallas.  VA.  Depart- 
ment of  Labor.  SSS  Griffin  Square 
Bldg  .  Room  S03,  Dallas.  TX  75303. 

OFCCP/ESA-Kanaas  aty,  X3JR.  De- 
partment of  Labor,  Fed.  Off.  Bldg.— 
Room  2000.  911  Walnut  Street. 
Kansas  aty.  MO  S4106. 

OPCCP/E8A— Denver.  OA  Depart- 
ment of  Labor.  Fed.  Off.  Bldg.— 
Room  1412.  1961  Stout  Street. 
DrTiver.  CO  80294 

OFCCP,  EfiA -San  Frandaco.  VJ&. 
Department  of  Labor.  Tlshraan 
Bldg.— Second  Flo->r.  62S  Market 
Street.  San  Francisco.  CA  9410S. 

OFCCP/ESA-SeatUe.  \3A.  Depart- 
ment of  L«bor.  Fed.  Off.  B)dg.- 
Room  1023.  909  First  Avenue.  Seat- 
Ue.  WA  98174. 


8/223- 1SS9 
(617)223  1559 


8/662  4978 
(212)399-4978 

8/S96-1213 
(31S)596-1213 


8/3»7  4211 
(404)881-4211 


8/3S3  1929 
(312)3S3  1929 


8/729-4773 
(214)767-4773 

8/758-3695 
(816)374  2fl9S 


8/S37-S0IS 
(303)837-5011 


8/556-4904 
(415)556-4904 


8/399-4508 

(306)443-4508 


The  foregoing  information  will  also  be  published  in  the  Federal  Rgcister. 
1  [PR  Doc.  79-7207  Filed  3-8-79;  8:45  ami     ' 
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MiiM  Safwty  and  HoaMi  Administration 
[Docket  No.  M-79-6-M] 

CUMAX  MOLYBDENUM  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safoty  Standard 

Climax  Molybdenum  Company. 
13949  West  Colfax  Avenue,  Golden. 
Colorado  80401.  has  filed  a  petition  to 
mpdify  the  application  of  30  CFR 
57.12-1  (circuit  overload  protection)  to 
its  Climax  Mine,  located  in  Climax, 
Colorado.  This  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  Pub.  L. 
95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petitioner  requests  permis- 
sion to  operate  its  slusher  motors  with 
the  circuit  breakers  and  ground  pro- 
tection it  currently  uses. 

2.  The  slusher  motors  have  overload 
protection  in  the  form  of  circuit  break- 
ers of  the  correct  type  and  capacity. 
These  circuit  breakers  provide  both  in- 
stantaneous and  thermal  tripping. 

3.  The  slusher  motors  are  groimded 
in  such  a  way  that  should  the  overload 
system  malf  imction,  the  slusher  motor 
frame  would  not  become  energized  and 
there  would  be  no  shock  hazard  to  the 
employee. 

4.  The  petitioner  has  used  its  pres- 
ent system  of  circuit  breakers,  or  a 
comparable  fusing  system,  and 
groimdlng  protection  since  its  mine 
opened  over  forty  years  ago.  During 
that  time  no  employee  has  ever  been 
electrtKuted  or  suffered  an  injury 
from  electrical  shock  from  the  slusher 
motors,  nor  has  any  employee  ever 
been  killed  or  injured  as  a  result  of 
any  fire  attributable  to  alleged  imper- 
fections in  the  slusher  motor  electrical 
system. 

5.  The  petitioner  states  that  the  en- 
gineering and  operation  of  its  slusher 
motors  achieve  no  less  protection  for 
its  miners  than  that  provided  by  the 
standard. 

Request  for  Comment 

Persons  interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  9,  1979.  Comments  must 
be  filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard,  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 


NOTICES 

Dated:  February  28,  1979. 

Robert  B.  Lagather. 
Assistant  Secretary  for 
Mine  Safety  and  Health. 

[FR  Doc.  79-7209  FUed  3-8-79:  8:45  am] 


[4510-43-M] 

[Docket  No.  M-79-13-C] 

KANAWHA  COAL  CO. 

Potition  for  Modification  of  Application  of 
Mandatory  Safoty  Standard 

Kanawha  Coal  Company.  P.O.  Box 
38.  Ashford,  West  Virginia  25009.  has 
filed  a  petition  to  modify  the  applica- 
tion of  30  CFR  75.305  (weekly  exami- 
nation for  hazardous  conditions)  to  its 
Madison  Mine  #1  located  in  Boone 
Coimty,  West  Virginia.  This  petition  Is 
filed  under  section  101(c)  of  the  Feder- 
al Mine  Safety  and  Health  Act  of  1977, 
Pub.  L.  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  Instead  of  traveling  the  length  of 
return  air  entries  to  examine  for  haz- 
ardous conditions  as  required  by  the 
standard,  the  petitioner  requests  per- 
mission to  make  the  return  air  exami- 
nations on  a  weekly  basis  from  surface 
locations. 

2.  Surface  locations  exist  at  the  peti- 
tioner's mine  for  readily  making  sur- 
face measurements. 

3.  Traveling  the  entire  length  of  the 
return  air  entry  presents  a  greater 
danger  to  miners  than  the  proposed 
alternative  method  of  making  mea- 
surements from  surface  locations. 

4.  The  petitioner's  mine  does  not  lib- 
erate methane  and  so  buildup  of  meth- 
ane in  any  working  area  is  unlikely. 

5.  The  petitioner  states  that  the  al- 
ternative will  achieve  no  less  protec- 
tion for  its  miners  than  that  provided 
by  the  standard. 

Requests  for  Comments 

Persons  interested  in  the  i>etition 
may  furnish  written  comments  on  or 
before  April  9,  1979.  Comments  must 
be  filed  with  the  Office  of  Standards, 
Regulations  and  VsLiiances,  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard.  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  February  28. 1979. 

Robert  B.  Lagather. 
Assistant  Secretary  for 
Mine  Safety  and  Health. 

(FR  Doc.  79-7210  FUed  3-8-79:  8:45  am] 
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[4510-26-M] 

Occupational  Safoty  and  Health  Adminittration 

NATIONAL  ADVISORY  COMMITTEE  ON 
OCCUPATIONAL  SAFETY  AND  HEALTH 

Note— This  document  originally  appeared 
in  the  FcpERAL  Register  for  Thursday. 
March  8,  1979.  It  is  reprinted  in  this  issue  to 
meet  the  Tuesday /Friday  publication  sched- 
ule assigned  to  the  Labor  Department. 

Notice  is  hereby  given  that  the  Na- 
tional Advisory  Committee  on  Occupa- 
tional Safety  and  Health  has  formed  a 
Subgroup  to  consider  the  development 
of  court  required  "Fully  Effective" 
benchmarlcs  for  state  plans.  This  Sub- 
group will  meet  at  9:30  a.m.  on  March 
15  and  16,  1979  at  the  OSHA  Training 
Institute,  1555  Times  Drive,  Des 
Plalnes,  Illinois.  The  same  Subgroup 
will  continue  its  deliberations  on  April 
1.  at  4:00  p.m.  in  Room  N-5437.  the 
New  Department  of  Labor  Building, 
Third  Street  and  Constitution  Avenue, 
NW.,  Washington.  D.C.  The  public  is 
invited  to  attend. 

On  April  2,  1979.  the  National  Ad\1- 
sory  Committee  on  Occupational 
Safety  and  Health  will  meet  In  Room 
N-5437,  the  New  Department  of  Labor 
Building,  Third  Street  and  Constitu- 
tion Avenue.  NW.  Washington,  D.C, 
to,  hear  the  report  of  the  Subgroup 
and  to  discuss  and  formulate  its  rec- 
ommendations on  "Fully  Elffective" 
state  plan  benchmarlu  for  the  Assist- 
ant Secretary  of  Lat)or  for  Occupa- 
tional Safety  and  Health.  The  commit- 
tee will  also  discuss  data  collection 
procedures  and  statistical  methods  for 
safety  and  health  applications.  This 
meeting  will  begin  at  9:00  a.m.  and.  as 
always,  the  public  Is  invited. 

At  its  March  2.  1979  meeting,  the 
National  Advisory  Committee  on  Oc- 
cupational Safety  and  Health 
(NACOSH)  appointed  a  Subgroup  to 
consider  ways  of  meeting  the  U.S.  Dis- 
trict Court  requirements  for  "Fully 
Effective"  benchmarks  for  state  plans. 
The  recommendations  of  NACOSH 
are  essential  to  the  Agency  and  the 
report  of  this  Subgroup  wiU  be  a  basis 
for  the  development  of  these  recom- 
mendations at  the  April  2,  1979  meet- 
ing of  the  full  committee.  I  hereby 
find  that  an  emergency  situation 
exists  which  makes  it  impossible  to 
give  the  full  15  days  notice  required  by 
OMB  Circular  A-63.  | 

The  National  Advisory  Committee 
was  established  imder  section  7(a)  of 
the  Occupational  Safety  and  Health 
Act  of  1970  (Pub.  L.  91-596)  to  ad\-ise 
the  Secretary  of  Labor  and  the  Secre- 
tary of  Health.  Eklucation,  and  Wel- 
fare on  matters  relating  to  the  admin- 
istration of  the  Act. 
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FOR  ADDITIONAL  INFORMATION 
CONTACT: 

Mr.  Clarence  Page.  Division  of  Con- 
sumer Aflairs.  Occupational  Safety 
and  Health  Admini.st ration.  U.S.  De- 
partnit-nt  of  Labor.  Room  N-3635. 
Third  Street  and  Constitution 
Avenue  NW..  Washington.  D.C. 
20210.  telephone  number:  202-523- 
8024. 

Official  records  of  the  meeting  will, 
be  available  for  public  inspection  at 
the  Division  of  ConsunuT  Affairs. 

Signed  at  Wnshington,  D.C.  this  6th 
day  of  March  1979. 

EVU^  BiNtiHAM. 

Assistant  Si  crctary  of  Labor. 
IFR  Dw.  79-7196  FiUd  3-7-79:  8  45  am)     v 


14510  26  Ml  ^ 

UTAH  STATE  STANOA»DS 

Notice  of  Approval^ 

l.fiacVfirround.Part  1953  of  title  29. 
Code  of  Federal  ReRUlations.  pre- 
scribes procedures  under  Section  18  of 
the  Occupational  Safely  and  Health 
Act  of  1970  (hereinafter  called  the 
Act)  by  which  the  Regional  AdminLs- 
trator  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Region- 
al Administrator)  under  a  delegation 
of  authority  from  the  Assistant  Secre- 
tary of  Labor  for  Occupational  Safety 
and  Health  (hereinafter  called  the  As- 
sistant Secretary).  (29  CFR  1953.4) 
will  review  and  approve  standards  pro- 
mulgated pursuant  to  a  State  Plan 
which  has  been  approved  in  accord- 
arce  with  Section  18(c)  of  the  Act  and 
29  CFR  Part  1902.  On  January  10. 
1973.  notice  was  published  in  theFE- 
DERAL  Register(38  FR  1178)  of  the  ap- 
proval of  the  Utah  Plan  and  the  adop- 
tion of  Subpart  E  to  Part  1952  con- 
taining the  di'Cision. 

The  Utah  Plan  pro\ides  for  the 
adoption  of  Federal  Standards  as 
State  Standards  by: 

1.  Advisory  Committee  recommenda- 
tion. 

2.  Publication  in  newspapers  of  gen- 
eral/major circulation  with  a  30-day 
waiting  period  for  public  comment  and 
hearing(s). 

3.  Commission  order  adopting  the 
standards  and  designating  an  effective 
date. 

4.  Providing  certified  copies  of  Rules 
and  Regulations  or  Standards  to  the 
Office  of  the  State  Archivist. 

Section  1952.113  of  Subpart  E  sets 
forth  the  State's  schedule  for  adop- 
tion of  Federal  Standards.  By  letter 
dated  January  25.  1979.  from  Ronald 
H.  Joseph.  Administrator.  Utah  Occu- 
pational Safety  and  Health  Division, 
to  Curtis  A.  Foster.  Regional  Adminis- 


NOTICES 

trator.  and  incorporated  as  part  of  the 
Plan,  the  State  submitted  rules  and 
regulations  concerning  29  CFR 
1910.1000  Air  Contaiminants.  Table  Z- 
1  (Amended).  43  FR  19624.  Friday. 
May  5.  1978  and  29  CFR  1910.1000  Air 
Contaminants.  Table  Z-1  (Amended). 
43  FR  57602.  Friday.  December  8. 
1978.  These  standards,  which  are  con- 
tained in  the  Utah  Occupational 
Safety  and  Health  Rules  and  Regula-  I 
tions  for  General  Industry,  were  pro-  J 
mulgated  per  the  requirements  of 
Utah  Code  annotated  1953.  Title  63- 
46-1,  and  in  addition,  published  in 
newspapers  of  general/maior  circula- 
tion throughout  the  State.  *No  public 
comment  was  received  and  no  hearings 
held. 

The  Standards  for  Occupational  Ex- 
posure to  Air  Contaminants.  Table  Z-1 
(Amended)  was  adopted  by  the  Indus- 
trial Commission  of  Utah.  Archives 
File  Number  3096  and  3097  on  Janu- 
ary 4.  1979.  pursuant  to  Title  35-9-6 
Utah  Code  annotated  1953. 

2.Decision.The  State  submission 
having  l)een  reviewed  In  comparison 
with  the  Federal  Standards.  It  has 
been  determined  that  the  State  Stand- 
ards are  Identical  to  the  Federal 
Standards  and  accordingly  should  be 
approved. 

Z.Location  of  supplement  for  inspec- 
tion and  copi/ing.A  copy  of  the  stand- 
ards supplement,  along  with  the  ap- 
proved plan,  may  be  Inspected  and 
copied  during  normal  business  hours 
at  the  following  locations:  Office  of 
the  Regional  Adminl.strator,  Room 
1554,  Federal  Office  Building.  1961 
Stout  Street.  Denver.^ Colorado  80294; 
Utah  State  Indu.strlal  Commission. 
UOSHA  Offices  at  448  South  400  East. 
Salt  Lake  City.  Utah  84111:  and  the 
Technical  Data  Center.  Room  N2439R. 
3rd  Con.stitutlon  Avenue,  N.W.,  Wash- 
ington, DC.  20210.- 

A.Public  participation.\Jndvr  29 
CFR  1953.2(c).  the  Assistant  Secretary 
may  prescribe  alternative  procedures 
to  expedite  the  review  process  or  for 
other  good  cause  which  may  be  con- 
sistent with  applicable  laws.  The  As- 
sistant Secretary  finds  that  good  cause 
exists  for  not  publishing  the  supple- 
ment to  the  Utah  State  Plan  as  a  pro- 
posed change  and  making  the  Region- 
al Administrator's  approval  effective 
upon  publicaton  for  the  following 
reason: 
N  The  Standards  were  adopted  In  ac- 
cordance with  the  procedural  require- 
ments of  State  law  which  permitted 
public  comments,  and  further  public 
participation  would  be  repetitious. 

This  decision  Is  effective  March  9. 
1979. 

(Sec.  18.  Pub.  L.  91-596.  84  Stat.  1608  (29 
U.S.C.  667).) 


Signed  at  Denver,  Colorado,  this  7th 
day  of  February  1979. 

Curtis  A.  Foster. 
Regional  Administrator. 

(PR  Doc.  79-7214  Filed  3-8-79:  8:45  ami 


Signed  this  6th  day  of  March  1979. 

Ray  Marshaix. 
Secretary  of  Labor. 
(FR  Doc.  79-7205  Filed  3-8-79;  8:45  am) 
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Office  of  Hi«  Secretary 

ADVISORY  COMMIHEES 

Ann«»al  Cofflprehensive  Review 

We  are  currently  in  the  process  of 
conducting  the  Department's  annual 
comprehensive  review  of  Federal  Advi- 
sory Committees.  I  Invite  you  to 
submit  whatever  remarks  are  germane 
to  answering  the  following  questions 
at>out  each  of  our  advisory  commit- 
tees: (1)  Does  the  Department  have  a 
compelling  need  for  it;  (2)  Is  the  com- 
mittee's membership  truly  balanced; 
and  (3)  Has  the  committee  conducted 
Its  business  as  openly  as  possible,  con- 
sistent with  the  law  and  its  mandate? 
The  DOL  advisory  committees  are 
listed  below: 

Advisory  Committee  on  Construction  Safety 
and  Health 

Advisory  Council  on  Employee  Welfare  and 
Pension  Benefit  Plans 

Business  Research  Advisory  Council 

Federal  Advisory  Council  on  Occupational 
Safety  and  Health 

Federal  Advisory  Council  on  Unemployment 
Insurance 

Federal  Committee  on  Apprenticeship 

I.at>or  Policy  Advisory  Committee  for  Multi- 
lateral Trade  Negotiations 

Labor  Research  Advisory  Council 

Labor  Sector  Advisory  Committee  on  Elec- 
trical and  EHectronic  Equipment  and 
Supplies  and  Nonelectrical  Machinery 

Lalx>r  Sector  Advisory  Committee  on  Pood 
and  Agricultural  Products  and  Chemi- 
cal. Plastic  and  Rubber  Products 

Lalx>r  Sector  Advisory  Committee  on 
Lumber.  Wood  and  Paper  Products  and 
Stone,  Clay  and  Glass  Products 

Labor  Sector  Advisory  Committee  on  Serv- 
ices 

Labor  Sector  Advisory  Committee  on  Tex- 
tile. Apparel  and  Leather  Products  and 
Miscellaneous  Manufacturing  Industries 

Labor  Sector  Advisory  Committee  on  Trans- 
portation Equipment  and  Primary  and 
Fabricated  Metal  Products 

Minimum  Wace  Study  Commission 

National  Advisory  Committee  on  Occupa- 
tional Safety  and  Health 

National  Advisory  Committee  on  Women 

National  Commission  on  Employment  and 
Unemployment  Statistics  ' 

National  Commission  for  Manpower  Policy 

National  Commission  on  Unemployment 
Compensation 

If  you  wish  to  comment,  please 
submit  your  responses  within  15  days 
from  the  date  of  this  publication  to: 
Mrs.  Ruth  E.  Morgenstern.  Depart- 
mental Committee  Management  Offi- 
cer. Department  of  Labor.  Room  S- 
2517.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 


(4510-22-M] 

[Secretary  of  Labor's  Order  1-79) 

AIRLINE  DEREGULATION  ACT  OF  1978 

Delegation  of  Authority  and  Attignmeot  of 
Retpontibitity 

1.  Purpose.  To  delegate  authority 
and  assign  responsibility  in  the  De- 
partment of  Labor  for  the  implemen- 
tation and  administration  of  the  Sec- 
retary of  Labor's  responsibilities  under 
the  Airline  Deregulation  Act  of  1978. 

2.  Authority  and  Directives  Affected. 

a.  Authority.  This  Order  is  Issued 
pursuant  to  the  Airline  Deregulation 
Act  of  1978.  Pub.  L.  No.  95-504. 

b.  Directives  Affected.  The  authori- 
ties delegated  herein  are  in  addition  to 
those  delegated  in  Secretary's  Orders 
6-78.  9-77.  and  4-75.  which  Orders 
remain  in  effect. 

3.  Background,  The  Airline  Deregu- 
lation Act  of  1978  curtails  the  regula- 
tory authority  of  the  Civil  Aeronautics 
Board  In  order  to  increase  competition 
within  the  U.S.  domestic  airlines  In- 
dustry. Under  provisions  of  the  Act, 
protection  would  be  afforded  to  all 
employees  who  had  four  years  of  serv- 
ice upon  enactment.  Certain  protec- 
tion provisions,  such  as  first  right  of 
hire,  are  effective  immediately.  Other 
monetary  protection  would  be  pro- 
vided for  employees  deprived  of  em- 
ployment or  adversely  affected  with 
respect  to  compensation  by  a  "qualify- 
ing duslocation"  as  determined  by  the 
Civil  Aeronautics  Board  and  occurring 
during  the  first  ten  years  after  enact- 
ment. 

4.  Delegation  of  Authority  and  As- 
signment of  Responsibility. 

a.  The  Assistant  Secretary  for  Em- 
ployment and  Training  is  delegated 
authority  and  assigned  responsibility 
under  the  Airline  Deregulation  Act  of 
1978  for 

(1)  The  development,  promulgation, 
and  administration  of  policies,  regula- 
tions and  procedures  concerning  bene- 
fit payments  required  under  Section 
43. 

(2)  Maintenance  of  liaison  with  the 
Civil  Aeronautics  Board;  and  begin- 
ning January  1.  1985,  the  Department 
of  Transportation,  under  the  Sunset 
provisions  of  the  Act. 

(3)  The  determination  of  individual 
eligibility  and  the  administration  of 
monthly  benefit  payments  from  a  sep- 
arate accoimt  maintained  in  the 
Treasury  of  the  United  States  to  be 
known  as  the  Airline  Employees  Pro- 
tective Account,  to  affected  employees 
as  provided  by  Section  43  (a),  (b).  (c), 
(d)  and  (e). 
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(4)  The  implementation,  mainte- 
nance and  publication  of  a  comprehen- 
sive list  of  job  openings  available  with 
certified  air  carriers. 

(5)  Providing  a  full  range  of  employ- 
ment services  Including  job  search  and 
relocation  for  pr<)lected  employees 
seeking  employment  in  other  areas. 

(6)  Developing  and  carrying  out.  in 
cooperation  with  LMSA.  a  program  to 
inform  and  advise  workers  about  the 
Airline  Elmployee  Protection  Program. 

(7)  Developing  agreements  for  the 
administration  of  the  program  by 
State  Employment  Security  Agencies, 
as  agents  for  the  United  States,  and  in 
the  absence  of  an  agreement  with  any 
State  or  Agency,  a  system  for  perform- 
ing the  functions  required  to  provide 
benefits  to  eligible  workers. 

(8)  Developing  and  maintaining  a 
system  for  monitoring  Federal  or 
State  Agency  performance  in  carrying 
out  the  provisions  of  the  Act. 

b.  The  Assistant  Secretary  for  Labor- 
Management  Relatiom  is  delegated 
authority  and  assigned  responsibility 
under  the  Airline  Deregulation  Act  of 
1978  for: 

(1)  The  development,  promulgation 
and  administration  of  policies,  regula- 
tions and  procedures,  cbvering  the 
first  right  of  hire— duty  to  hire  and 
rehire  provision  of  Section  43(d)(1). 

(2)  The  development  and  promulga- 
tion of  policies,  regulations,  and  proce- 
dures covering  the  comprehensive  job 
list  required  under  Section  43(d)(2). 

(3)  Encouraging  negotiations  be- 
tween air  carriers  and  representatives 
of  affected  employees  with  respect  to 
rehiring  practices  and  seniority. 

(4)  Requesting  air  ctfrriers  to  fQe  re- 
ports, data  and  other  pertinent  irifor- 
mation  necessary  for  fulfilling  respon- 
sibilities under  Section  43(dK2). 

c.  The  Assistant  Secretary  for  Policy 
Evaluation  and  Research  shall  assist 
the  Assistant  Secretaries  for  Employ- 
ment and  Training  and  for  Labor- 
Management  Relations  in  developing 
major  policy  aspects  of  program  regu- 
lations. 

d.  The  Solicitor  of  Labor  shall  pro- 
vide legal  advice  and  assistance  to  all 
Department  of  Labor  officials  relating 
to  the  implementation  of  this  Order. 

5.  Reservations  of  Authority.  Re- 
served to  the  Secretary  of  Labor  are 
the  following: 

a.  Submission  of  rules,  regulations  or 
reports  to  the  Secretary  of  Transpor- 
tation and/or  the  Congress  as  appro- 
priate. 

b.  Entering  into  agreements  and 
modifications  to  agreements  with  any 
State  which  will  act  as  agent  in  carry- 
ing out  Department  of  Labor  responsi- 
bilities under  this  Act. 
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c.  Elntering  into  agreements  with 
agencies  of  the  Federal  Government, 
as  required,  to  carry  out  responsibil- 
ities imder  this  Act. 

6.  Effective  Date.  This  Order  is  effec- 
tive February  15.  1979. 

Ray  Marshall. 
Secretary  of  Labor. 

(FR  Doc.  79-7208  Piled  3-8-79:  8:45  am) 


[4510-28-M] 

INVESTIGATIONS       REGARDING       CERTIFICA- 
TIONS    OF     EUGIBILITY     TO     APnY     FOR     ' 
WORKER  ADJUSTMENT  ASUSTANCE 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  and  are  identified  in  the  Appen- 
dix to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the 
Office  of  Trade  Adjustment  Assist- 
ance, Btireau  of  International  Labor 
Affairs,  has  instituted  investigations 
ptirsuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpo.se  of  each  of  the  Investi- 
gations Is  to  determine  whether  abso- 
lute or  relative  increases  of  Imports  of 
articles  like  or  directly  competitive  • 
with  articles  produced  by  the  worker's 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly 
to  an  absolute  decline  in  sales  or  pro- 
duction, or  both,  of  such  firm  or  subdi- 
vision and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant nimiber  or  proportion  of  the 
worker?  of  surh  firm  or  subuiviaioit. 

Petitioners  meeting  these  eligiblity 
requirements  will  be  certified  as  eligi- 
ble to  apply  for  adjustment  assistance 
under  Title  II.  Chapter  2,  of  the  Act  in 
accordance  with  the  provsions  of  Sub- 
part B  of  29  CFR  Part  90.  The  investi- 
gations will  further  relate,  as  appro- 
priate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioners or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  investigations  may  re- 
quest a  public  hearing:  Provided.  Such 
request  is  filed  in  writing  with  the  Di- 
rector. Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  March  19.  1979.  ! 

Interested  persons  are  invited  to 
submit  written  comments  regarding 
the  subject  matter  of  the  investiga- 
tions to  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  19. 
1979. 

The  petitions  filed  in  thS  case  are 
available  for  irvspection  alt  the  Office 
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ment     of     Labor,     200     Constitution 
Avenue.  NW..  Washington,  D.C.  20210. 
of  the  Director,  Office  of  Trade  Ad 
justment  Assistance,  Bureau  of  Inter 
national   Labor  Affairs.   U.S.   Depart- 


Signed    at    Washington.    D.C.    this 
26th  day  of  PebruarytST^ 

^_^,-'^^ARVlN  M.  POOKS. 

Director,  Of/ice  of 

Trad*'  Adjustment  Assista  nee. 


Ap^ndjj^ 


I 


Pi  til)on<-r:  Union  'workers  or 
lormT  worki  rs  of 

Apih»TM  ro.-»l  Co^panv    »1  Clcaninn 

Hfcinl  <¥  nr»tTNi.  | 

Arru'x  Fanlv 'ILCiWl'> 

Bnj;:<  Ben.  ln<    iILCi\*'«.'i 

Be*  bp-jfi.  .11  <ilgwt;) 

Cap«  hrirt  Corijoiiiiion  Sali-s  UiviMon 

(worK-rs'  I 

»'.«rol       Fio;milai.<'n.s.       Inrorrwratcd 

<RCV.'l.M      • 

Colur-bian  Hojj«  fo  . At TWU) 

C  f  Fa."lii'"u>  'HurkiTM , 

J      I>i      S;;,-.rtswfar      Inoorporand. 

Piani  xl    AtTWll- 
J      D'-<.     .>s,)<>'ts«'Mr      Inrorporaud. 

Pia:!'»2cACTWl). 
K.-r;  KuiirAMions.  Ir.r-  <lUiWU> 

Kj!>.     ■u!!  D"  >.-    •••XOrk'Tr.'  

Nai.i!;-  K-V.'.-.n  .Mil'v  i  AorkHrs) 

OMNKO  i*.>rK-r-.< 

r.-.i>tri  r.-;t!i  Philaih  U'ft'a  Div   <«Brlc 

Ti"<trc.:-..  IiM      JSi- idii  IV- i.sion  (coin- 

TiuFii         Kiiilvi.ar.         Imorporlrd 


LtM"a'ion 


f'anco.  W  Va 

I»dt.  N.J 

Adjunias.  PJl -.- 

Lodi.  N  J  

Nni  York.  NY 

Hatu  Tpias.  Bd.>amon. 
P.R.  ' .     ' 

Jefferson.  La 

OUiiiovf,  NY 

Paubboro.  NJ.._ 

PaiiLsboro.  N..I 

Caroliii*  P.R. 

Pay.-l»«iUt<  T»nii 

C!i  .howif.  Va — 

InaO'>d.  N  Y 

Phiiiidt-lpl.ia.  Pa 

OviTlam!  P.irk  Kaiu>  • 

Brooklyn  N  V  


US.W          Date  of  prtltlon 

. 

f  -            

2/22/79 

•2/l«/7» 

2'1«'79 

;<  ;2'79 

.     a/16'79 
2/16/79 

2/12/79 
2  12/79 
2/12  79 
1/30/79 

2/22/79 

2/12/79 

2/22/ 79 

,       i' 16/79 
2/12.'79 

2/16/79 

2/12  79 
1/22/79 

3/12/79 

1/22/79 

l'/22/7» 
2/l<«  79 
2/22/79 

2/16/79 

:v 22/79 

2/12/79 
2  '8/79 

2'14/79 

-   1/ TO/79 

2/5'7'» 

■2/22/79  . 

2/14/7^^ 

2/11/79 

2/10  79 

Pftitton 
No. 


Artlrln  producrd 


TA-W-4.840  Mjialjruu-aJctMU. 

TA  W  4.841  L-idlCS  spojr.<w«*r, 

TAW  4.842  Bra.'..^l( ". 

TA  W  4.  843  Ladli-s  sportsttear. 

TA  W-4.  844  St»'rfu  modular*. 

TAW-4.  845   Bra-Viifrx 

TAW  4  846  .Manila  ropi-  and  Kynl-hrtJc  rope. 
TAW  4  847  ladirs  coats. 
TA  W  4.  S48  Uniforms. 

TA-W-4. 849  Uiulonm. 

TA  W  4.850  Bra.s.,i«  r-,. . 

TA  -W  -4.  851    Womfn's  arp«.rrl. 

TA  W-4.  852  Mon  s  and  ladj>s  ^»^at•■r^  and  IrotarAs 

TA-W  4.853   Children  .«.  »otntn>  and  mrti '15. «porlsaiai 

TA  W  4.  854   Cm   pafkat".  andwt-iRj)  me*t 

TA  W  4.  855  ElM-tronii    liquid  rryrtaJ  diKPlsy   walrh   mod 

ulcs. 
TA  W  4.  856   Ladi»s  sif»»«ii. 
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INVESTIGATIONS        KEGARDING        CERTIFICA. 
TIONS     OF     ELIGIBIIITY     TO     APPLY 
WORKER  ADJUSTMENT  ASSISTANCE 


FO« 


Petit  ion.s  have  bren  filed  witliT  the 
Secrt'Miry  of  Labor  under  Section 
221<3'  of  the  Tr:id«'  Act  of  1974  (the 
A<-i"  )  and  arr  idtnlified  in  the  Appen- 
dix ifl  this  notice.  Upon  receipt  o! 
these  petiiion.s,  the  Director  of  the 
Officf  of  Trade  Ad.ju.stment  A.ssitance, 
Bureau  of  Iniernational  Labor  Affairs, 
has  instituted  invt.«:tiKations  pursuant 
to  S»*ciion  221(a)  of  the  Act  and  29 
CFR  90  12. 

The  purpo.se  of  each  of  the  investi- 
K.ition."-  i.s  to  determine  whether  abso- 
lute or  relative  increases  of  imports  of 
articles  like  or  directly-  competitive 
with  articles  produced  by  the  workers' 
firm    or    an    appropriate    subdivision 
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thereof  h.'i'.e  contributed  importantly 
to  an  absoiute  decline  in  sales  or  pro- 
duction or  l>oth,  of  such  firm  or  subdi- 
vision and  TO  the  actual  or  threatened 
total  or  partial  .separation  of  51  signifi- 
cant nuribej-  or  proportion  of  the 
workers  of  such  firm  or  subdivision- 

Petiliorers.  mefling  these  eligibility 
reqi.irements  ViiW  be  certified  as  eligi- 
ble to  r.poly  fp^. adjustment  assistance 
under  Title  li.  Chapter  2.  of  the  Act  in 
accordance  'Aith  tht>  provisions  of  Sub- 
part B  of  29  CFR  Part  90.  The  investi- 
gations will  further  relate,  as  appro- 
priate, to  the  dell  rmination  of  the 
date  on  which  total  or  partial  separa- 
tiohs  began  or  threatened  to  begin  and 
the  subdivision  of  the  finn  involved. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioners or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  investigations  may  re- 
quest a  public  hearing,  provided  such 

ArPENDIX 


I 


p.  •.iljom  r  Union  aorkrrs  or. 
lorni'-r  worker^  of 


Location 


Brod'Tnk  A:  Ba.-j-om  Hope  Company  Peoria.  IB  ..» „...._-. 

(1AM  > 
t^amp      Cmk       VininK       Company  Camp  Crevk.  W.  Va 

(UVWA> 

Grand-  1.  *  Minini:  il'MWA) B«avtr.  W.  Va 

McKin.-!.'    Minmi!    Co..    Leal herhrad  E«ena.  W.  Va 

#1&  *2<UMWAi. 
MrK'T.'K-   Mmini:   Co..   Tipple   Mino  Ecerla.  W.  Va _„ 

(liMWA)  . 

Tn  St.a'  Mim-  «UMWA) Welch.  W.  Va 4.-. 


recfived 

2 '26/79 

2/2S/79 

2/23/79 

2/23/79 

2/23/79 
2/23/79 


Date  of 

petition 


request  is  filed  in  writing  with  the  Di 
rector.  Office  of  Trade  Adjustment  As- 
sistance, at  the  addre-ss  shown  below, 
not  later  than  March  19.  1979 

lntere.«!ted  persons  are  invited  to 
submit  written  comments  regarding 
the  subject  matter  of  the  inxestitra- 
tions  to  the  EMrei^cr.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  latex  than  March  19. 
1979. 

The  petitions  Drd  in  this  ca.v  are 
available  for  uv^pection  at  the  Office 
of  the  Director,  OMite  of  Trade  Ad- 
jiLstment  Assis'an'-'',  Bureau  ol  Inter 
national  Labor  Affairs.  U.S.  Depart- 
ment of  Labor,  200  Cnn5titufion 
Avenue.  N.W..  Wa.shington.  D.C. 
20210. 

Sign(.'d  at  Washington.  D.C.  this 
28th  day  ol  Pt;bruary  1979. 

H%ROLD  A.  Bhatt. 
Dip\ity  Director,  Office  of 
Trade  Adjustment  Assistance. 
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Petition 

No. 


■^' 


Art  Irk*  produced 


2/19/79 

2/16/79 

2/16/79 
2/16,79 

2/16/79 

a/ 16  79 


TA-W-4.873  Steel  wiTV  ropp. 

TAW  4.874  Metallursicai  cool 

TA-W-4.875  MetaJlurgii^  t-oaJ. 
TA-W-4.876  Metallurgical  coal. 

TA  W-4.877  Metallurgical  coAl. 

TAW  4.878  Metallurgica]  ca«L 
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MVESTICATtONS  UOAKMNG  CEITIHCA- 
nONS  OF  EUGIMUTY  TO  APPLY  FO< 
WOtKER  ADJUSTMENT  ASSISTANCi 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  and  are  Identified  In  the  Appen- 
dix to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the 
Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  Labor 
Affairs,  has  instituted  investigations 
pursuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  each  of  the  investi- 
gations is  to  determine  whether  abso- 
lute of  relative  increases  of  imports  of 
articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly 
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to  an  absolute  decline  in  sales  or  pro- 
duction, or  both,  of  such  firm  or  subdi- 
vision and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant number  or  proportion  of  the 
workers  of  such  finn  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligi- 
ble to  apply  for  adjustment  assistance 

under  Title  II.  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90.  The  investi- 
gations will  further  relate,  as  appro- 
priate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioners or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  investigations  may  re- 
quest a  public  hearing;  Protnded,  Such 
request  is  fUed  in  writing  with  the  Di- 
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rector.  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shovrn  below, 
not  later  than  March  19.  1979. 

Interested  persons  are  invited  to 
submit  written  comments  regarding 
the  subject  matter  of  the  investiga- 
tions to  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  19, 
1979, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office 
of  the  Director.  Office  of  Trade  Ad- 
justment Assistance, -Bureau  of  Inter- 
national Labor  Affairs,  U.S.  Depart- 
ment of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington.  D.C. 
20210. 

Signed  at  Washington.  D.C,  this 
28th  day  of  February  1979. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 


PetiUooer  Union/workers  or 
former  worker*  of — 


Location 


Date 
received 


E>ateof 
petition 


PeUtlon 
No. 


ArUdes 
produced 


A   Morganstem  &  Co.  (company) 

Brodcrlck  &  Bascom  Rope  Company 
(USWA).  s^^ 

Broderick  Si  Baacom  Rope  Company 
<USWA). 

Cities  Service  Co..  PUinview  Terminal 
(OCAW). 

Duncan  Fox  Industrial  Sales,  Inc. 
(company). 

Elaton  Corporation.  MasslUon  Plant 
(Allied  Ind.  Wkrs). 

F^ir-Rlte  lYoducta  Corporation  (com- 
pany ). 

Oardisette.  Inc.  (worken) „. 

Oinny  .Tone*.  Inc.  (ILOWn) 

Imperial  Readinc  Corporation  (work- 
ers). 

IntematioTuU  Shoe  Company  (work- 
ers). 

Montalbano  Blouse  (ILOWU) 

Morvanslem  Pants  Company  (compa- 
ny). 

Rubber  CorporaUon  of  Pennsylvania 
(U8W>. 

Richmond  Clothlnc  Company.  Inc. 
(workers). 

Western  Tanning.  Incorporated 
(workers). 


Predericksburg.  Va .__.;.....  2/26/79 

St  Louis,  Mo 2/22/79 

Houston.  Tex 2/22/79 

PUinview.  N.Y 2/26/79 

Freehold.  N  J 2/22/79 

MasstUon.  Ohio „...  2/26/79 

WallkUI.  N.Y „_ 2/26/79 

Anderson.  S.C....,™..™... 2/26/79 

Brooklyn.  NY 2/26/79 

Ljrnchburc.  Va 2/26/79 

Belle.  Mo „ _  2/22/79 

Paterson.  N  J _  2/27/79 

Fredericksburg,  Va 2/26/79 

West  Hazleton.  Pa 2/22/79 

Richmond.  Va 2/26/79 

Delta,  Colo 2/26/79 


2/24/79 
2/16/79 

2/15/79 

2/16/79 

2/13/79 

2/21/79 

2/21/79 

2/21/79 
2/21/79 

2/23/79 

2/14/79 

2/22/79 
2/24/79 

2/16/79 

2/21/79 

2/22/79 


TA-.W-4,  857  CutspanU. 

TA-W-4.  858  /Warehouse  of  mire  rope  and  general  office. 

TA-W-4.  859  Steel  »1re  rope. 

TA-W-4,  860  Transports  gaa. 

TA-W-4.  861  Purchase  and  sell  textile  machinery. 

TA-W-4.  862  Fasteners,  nuts.  bo\ta.  retaining  rlngi. 

TA-W-4,  863  Perrite  magnetic  cores. 

TA-W-4.  864  Custom-made  draperies. 

TA-W-4.  865  Ladies  sportswear,  and  men's  and  ladles  swe«t- 
ers. 
Administrative  and  support  services. 


TA-W-4.  866 

TA-W-4.  867  Ladies  footwear 


TA-W-4.  868  Women's  blouses. 
TA-W-4.  869  Sews  pants. 

TA-W-4,  870  Athletic  and  casual  footwear. 

TA-W-4,  871  Men's  suita,  top  coats,  slacks,  and  sportacoata. 

TA-W-4.  872  Tanned  leather.  * 


tFR  Doc.  79-6733  PUed  3-8-79:  8:45  am] 
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[4510- 28-M] 

lTA-W-4508] 
MAR-CAL 

Tanninotion  of  Invetligotton 

Pursuant  lo  SfcMon  221  of  the 
Trad«^  Act  of  1974.  an  investigation 
was  initialed  on  December  12.  1978  in 
response  to  a  worker  petition  received 
on  December  8.  1978  which  was  filed 
by. the  International  Ladies'  Garment 
Workers'  Union  on  behalf  of  workers 
and  former  workers  producing  ladies' 
coats  at  Mar  Cal.  Los  Angeles.  Califor- 
nia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 19.  1978  (43  FR  59180).  No 
public  hearing  was  requested  and  none 
was  ht  !d. 

In  a  letter  dated  February  6.  1979 
the  petitioner  requested  withdrawal  of 
the  petition.  On  the  basis  of  the  with- 
drawal, continuing  the  investigation 
would  serve  no  purpose.  Consequently 
•he  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this 
23rd  day  of  February  1979. 

Marvin  M.  Fooks. 
Director.  Office  of 
Trade  Adjustment  Assistance. 
tFR  Doc.  79-7213  Filed  3-8-79:  8:45  ami 
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CTA  W  4741  andTA  W  47431 

RAINEHE  FASHIONS,  JERSEY  OTY,  M.J.,  AND 
SUZZETTE  FASHIONS,  INC.,  NEW  YORK,  N-Y. 

tnv«»tiga*tont  Regarding  Cartificotien  of  Eligi- 
bility To  Apply  for  Worher  Adjustment  At- 
(ittonco;  Corroctien 

In  Peder-al  Register  Doc.  79-3150 
appearing  on  page  5952  in  the  Federal 
Register  of  January  30,  1979.  the 
dates  received  in  Appendix  under  peti- 
tioners Rainette  Fashions  TA-W-4741 
and  Suzzette  Fashion.  Inc.  TA-W-4743 
are  corrected  to  read  as  follows:  "Jan- 
uary 9.  1979.'* 

Signed  at  Washington.  D.C.  this  9th 
day  of  February  1979. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

[FR  Doc.  79-7212  Filed  3-8-79;  8:45  ami 
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Offk*  of  ft««  Socrotory 

ITA-W-47M1 

RFfUBUC  STEEL  CORP. 

Notfotive  Detorminolion  Rogording  Eligibility 
To  Apply  for  Worhor  Adjuttmant  Attiitonca 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4706:  inve.stigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  15.  1979  in  response  to  a 
worker  petition  received  on  January  9, 
1979  which  was  filed  by  the  United 
Steelworkers  of  America  on  behalf  of 
workers  and  former  workers  producing 
carbon  steel,  carbon  steel  and  alloyed 
steel  bars  and  bar  products  at  the  Buf- 
falo. New  York  plant  in  the  Buffalo 
District  of  Republic  Steel  Corporation. 
The  investigation  revealed  that  the 
plant  primarily  produces  carbon  and 
alloy  steel  bars. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26,  1979  (44  PR  5533).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Republic  Steel  Corpora- 
tion, the  U.S.  Department  of  Com- 
merce, the  U.S.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  a  significant  numtjer  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have 
become  totally  or  p&rtially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated. 

Average  employment  in  the  Buffalo 
District  increased  from  1977  to  1978. 
Employment  increased  in  each  quarter 
of  1978  compared  to  the  respective 
quarter  of  the  previous  year. 

No  partial  separations  occurred. 
There  is  no  immediate  threat  of  sepa- 
rations to  workers  at  the  Buffalo  Dis- 
trict plant. 

CONCLUSION 

After  careful  review.  I  determine 
that  all  workers  of  the  Buffalo.  New 


York  plant  in  the  Buffalo  District  of 
RepubUc  Steel  Corporation  are  denied 
eligibility  to  apply  for  adjustment  as- 
sistance under  Title  II.  Chapter  2  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  5th 
day  of  March  1979. 

Harrt  J.  Oilman. 

Supervisor]/  International 

Economist,    Office  of  Foreign 
Economic  Research. 
IFR  Doc.  79-7211  Filed  3-8-79;  8:45  am] 


[7555-01-Ml 
NATIONAL  SCIENCE  FOUNDATION 

THE  ADVISORY  COMMITTEE  FOR 
ENOINEERING 

Amondmont  to  tho  Netko  of  Moating 

The  Subcommittee  on  Engineering 
Chemistry  and  Energetics  of  the  Advi- 
sory Committee  for  Engineering  will 
be  meeting  in  Washington,  D.C.  on 
March  19  and  20. 

The  Notice  of  Meeting  that  ap- 
peared in  the  Federal  Register  on 
Wednesday,  February  28.  1979.  stated 
that  the  meeting  would  be  held  in 
Room  543.  This  has  been  chaoiged  and 
the  meeting  will  now  be  held  in  Room 
1242.  "• 

If  there  are  any  questions  concern- 
ing the  meeting,  please  call  Dr.  Mar- 
shall Lih.  202-632-5867. 

March  5.  1979. 

M.  Rebecca  Winkler, 
Committee  Management 
Coordinator. 

[FR  Doc.  79-7150  Filed  3-8-79:  8:45  am) 
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EXECiniVE  COMMfTTEE  OF  THE  ADVISORY 
COMMITTEE  FOR  ENVIRONMENTAL  UOL- 
OOY 

Mooting 

In  accordance  with  the  Federal  Advi- 
sory Committee  Act.  as  amended  Pub. 
L.  92-463,  the  National  Science  Foun- 
dation announces  the  following  meet- 
ing: 

NAME:  Executive  Committee  of  the 
Advisory  Committee  for  Environmen- 
tal Biology. 

DATE  AND  TIME:  March  26  &  27, 
1979—8:30  a.m.  to  5:00  p.m. 

PLACE:  National  Science  Foundation, 
1800  G.  Street  N.W..  Washington.  D.C. 
20550.  Room  338. 
TYPE  OP  MEETING:  Closed. 


CONTACT  PERSON:  Dr.  John  L. 
Brooks,  Deputy  Division  Director,  En- 
vironmental Biology,  Room  336,  Na- 
tional Science  Foundation,  Washing- 
ton. DC.  20550.  (202)  632-7318. 

PURPOSE  OF  EXECUTIVE  COM- 
MITTEE: To  provide  advice  and  rec- 
ommendations concerning  support  of 
research  in  ecology  and  population  bi- 
ology and  physiological  ecology. 

AGENDA:  To  review  and  evaluate  in- 
ternal records  leading  to  an  over\'iew 
and  appraisal  of  administrative  per- 
formance in  the  Ek;ology  Program  and 
the  Population  Biology  and  Physio- 
logical Ecology  Program. 

REASON  FOR  CLOSING:  The  data 
being  reviewed  include  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information;  finan- 
cial data,  such  as  salaries;  and  person- 
al information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  U)  and 
(6)  of  5  U.S.C.  552b(c),  Governttent  in 
the  Sunshine  Act. 

AUTHORITY  TO  CLOSE  MEETING: 
This  determination  was  made  by  the 
Director.  NSP.  in  accordance  with  the 
provisions  of  Section  10(d)  of  Pub.  L. 
92-463,  the  Federal  Advisory  Commit- 
tee Act. 

M.^RCH  5.  1979. 

M.  Rebecca  Winkler. 
Committee  Management 
Coordinator. 
(FR  Doc.  79-7148  Filed  3-8-79:  8:45  ami 
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FEDERAL  ADVISORY  COMMIHEES 
Roview 

The  National  Science  Foundation  is 

conducting  a  eomperhensive  review  of 

.    its  advisory  groups  and  is  soliciting 

input  from  all  interested  persons  for 

this  evaluation. - 

In  the  letter  of  February  25.  1977.  to 
the  heads  of  Executive  Departments 
and  Rstabli.shments.  the  President  ex- 
pressed hi.s  concern  about  the  number 
and  usefulness  of  Federal  advisory 
committees,  and  directed  that  the 
comprehensive  review  be  conducted  on 
a  zcro-ba^^ed  concept  and  be  predicated 
on  the  principle  that  all  committees 
should  be  abolished  except  tliosc  (1) 
for  which  there  is  a  compelling  need; 
(2)  which  have  truly  balanced  mem- 
bership; and  (3)  which  conduct  their 
business  as  openly  as  possible  consist- 
ent with  the  law  and  their  mandate. 
He  .further  stated  that  each  agency 
should  provide  for  open  and  public 
participation  in  its  review  process  to 
the  maximum  extent  possible. 

All  comments  should  be  directed  to 
the  Committee  Management  Coordi- 
nator. Division  of  Financial  and  Ad- 
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ministrative  Management,  Room  248. 
National  Science  Foundation.  W^h- 
ington.  D.C.  20550,  no  later  than 
March  30.  1979.  These  comments  will 
be  forwarded  to  the  appropriate  offi- 
cials for  consideration  in  the  review 
process. 

In  accordance  with  the  President's 
letter  and  further  instructions  from 
the  General  Sen-ices  Administration, 
the  review  will  be  conducted  by  the 
Director.  NSP,  and  will  encompass  the 
following  advisory  groups: 

Advisory  Committee  for  Applied  Science  & 

Research  Applications  Policy 
Advisory  Committee  for  Astronomical  Sci- 
ences 
Advisory  Committee  for  Atmospheric  Sci- 
ences 
Advisory    Committee    for    Behavioral    and 

Neural  Sciences 
Ad\isory  Committee  for  Chemistrj- 
Ad\  isory  Committee  for  Earth  Sciences 
Advisory  Committee  for  Engineering 
Advisory  Committee  for  Environmental  Bi- 
ology 
Ad\isor>-  Committee  for  Information  Sci- 
ence and  Technolog>- 
Advisory  Conmiittec  for  International  Pro- 
grams 
Advisory  Committee  for  Materials  Research 
Advisory  Committee  for  Mathematical  and 

Computer  Sciences 
Advisory  Committee  for  Ocean  Sciences 
Advisory  Committee  for  Physics 
Advisory  Committee  for  Physiology.  Cellu- 
lar &  Molecular  Biology 
Advisory  Committee  for  Polar  Programs 
Advisory   Committee   for   Policy    Research 
and    Analysis    and    Science    Resources 
Studies 
Advisory  Committee  for  Social  Sciences 
Advisory  Committee  for  Two-Year  College 

Science  Education  Needs  Assessment 
Advisory  Committee  on  Science  and  Society 
Alan  T.  Waterman  Award  Committee 
DOE/NSF  Nuclear  Science  Advisory  Com- 
mittee 
National     Science     Foundation     Advisory 

Council 
Prc-sideiUs    Committee    on    the    National 
Medal  of  Science 

March  5.  1979. 

M.  Rebecca  Winkler, 
j    Committee  Management 
'  Coordinator. 

[FR  Doc.  79-7149  Filed  3-8-79;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

REVIEW  OF  NRC'S  ADVISORY  COMMIUEES 

This  is  to  announce  that  the  Nuclear 
Regulatory  Commission  is  seeking 
public  comment  in  connection  with 
the  annual  comprehensive  review  of 
advisory  committees  now  being  under- 
taking in  accordance  with  Office  of 
Management  and  Budget  guidance 
provided  in  Circular  No.  A-63.  Trans- 
mittal Memorandum  No.  5.  dated 
March  7,  1977. 
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This  annual  government-wide  zero- 
base  review  takes  into  accoimt  the  fol- 
lowing considerations:  (1)  is  there  a 
compelling  need  for  each  conunittee, 
because,  for  example,  the  information 
or  advice  cannot  be  obtained  from 
other  sources  within  the  agency  or 
other  agencies;  (2)  does  each  commit- 
tee have  truly  balanced  membership 
in  terms  of  points  of  view  represented 
and  functions  to  be  performed;  and  (3) 
does  each  committee  conduct  its  busi- 
ness as  openly  as  possible  consistent 
with  the  law  and  its  mandate. 

A  brief  description  of  the  NRC's  ad- 
visory committee  which  is  now  under- 
going review  follows: 

Advisory  Committee  on  Reactor 
Safeguards.  Thtt  committee  was  estab- 
lished by  Section  29  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  to 
review  safety  studies  and  facility  li- 
cense applications  and  to  advise  the 
Commission  with  regard  to  the  haz- 
ards of  proposed  or  existing  reactor 
facilities  and  the  adequacy  of  pro- 
pose<l  reactor  safety  standards.  It  is  r^ 
composed  of  a  maximum  of  15  mem- 
bers who  represent  diverse  scientific 
and  engineering  specialties  relating  to 
nuclear  reactor  design,  construction 
and  operation.  This  committee,  it  sub- 
committees and  working  groups  hold  ^ 
approximately  110  meetings  annually 
and  issue  about  60  reports. 

The  NRC  is  required  to  complete  its 
review  not  later  than  April  16.  1979. 
Therefore,  any  public  comments  and 
recommendations  concerning  NRC's 
advisory  committees  should  be  pro- 
vided to  the  NRC  as  soon  as  possible, 
and  in  any  event  no  later  than  April  6. 
1979.  Interested  persons  should  direct 
their  comments  in  writing  to  the 
Office  of  the  Secretary.  U.8.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555,  Attention:  Advisory  Com- 
mittee Management  Officer. 

Dated  at  Washington.  D.C,  this  6th 
day  of  March.  1979. 

John  C.  Hoyle, 
Advisory  Committee 
"  Management  Officer. 

[FR  Doc.  79-7186  Filed  3-8-79:  8:45  am] 


[3190-01-Mj 

OFFICE  OF  THE  SPECIAL  REPRE- 
SENTATIVE FOR  TRADE  NEGOTIA- 
TIONS 

[Doc.  No.  301-131 

TANNER'S  COUNCIL  OF  AMERICA  301 
COMMITTEE 

IndofJnito  Pottpenomont  of  Hoaring«    ^ 

Because  of  substantial  progress  in 
negotiations,  hearings  scheduled  for 
March  13  and  14  are  hereby  indefinite- 
ly   postponed.    A    further    announce- 
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ment  will  bo  made  in  tho  near  future. 
Pursuant  to  Federal  REoisTtR  notice 
of  Jajiuary  17,  1979.  hearings  were/ 
.schedylfd  for  February  27  and  28/ 
1979. /viilli  respoct  lo  proi'osd  artior 
on  certian  articles  from  Japan  under 
Section  301  of  the  Tradi-  Aci.  (See 
Fedekal  PvEGisTtr  of  January  17.  1979. 
patre  3S80).  This  action  wa.s  proposed 
in  rr spon.'ie  to  Japanese  import  restric- 
tions on  ieifher  exported  from  the 
Unittd  States  and  clsewh.  re.  Tho:ie 
hearinsrs  were  rescheduled  for  March 
13  and  14.  1979  by  FrrrRAL  KtoiMER 
noiicf  of  Friday.  February  23.  1979. 

William  E.  Bapp.fja. 
Assistant  SpcLial 
Trade  Representative. 

IFR  DiK-.  79  7ie.'»  Filed  3  8  79;  8:45  ami 
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VETERANS  ADMINISTRATION 

A0VISO«y  COMMintE  ON  STRUCTURAl 
SAfFTY  Of  VETERANS  ADMINISTRATION 
FACILITIES 

Meeting  I 

The  Veleratis  Administration  gi\es 
notice  pursuant  to  Public  Law  92-463 
that  a  me«  ting  of  the  Advi.^ory  Com- 
mittee on  Structural  Safety  of  Veter 
ans  Administration  P'a'ilitirs  will  bp 
held  in  Room  442  at  the  Lafayette 
Building.  811  Vermont  Avenue  NW.. 
Washinpton.  DC.  on  April  6.  1979.  at 
10  a.m.  The  Committee  memlnrs  will 
review  Veterans  Administration  con- 
struction standards  and  criteria  relat- 
ing to  fire,  earthq'^ke  and  other  dis- 
aster resistant  consCruction. 

The  meeting  will  be  open  lo  the 
public  up  to  the  ideating  capacity  of 
the  room.  Because  of  the  limited  seat- 
ing capacity,  it  will  be  necessary  for 
those  wishing  to  atte;nd  to  contact  Mr. 
James  Lefter.  Director.  Civil  Engineer- 
ing Service.  Office  of  Construction, 
Veterans  Administration  Central 
Office  (phone  202  389  2864).  prior  to 
April  5.  1979. 

Dated;  March  2.  1979. 

By  direction  of  the  Administrator:  , 

Maury  S.  Cralle.  Jr.. 
Assistant  Deputy  Administrator 
for     Financial      Management 
and  Constructioti. 

IFR  Doc.  79-7170  FiW-d  3-7-79;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  28905  (Siib-Nos   IF 
and  2Ft:  No.  MC-F-13819F1 

CSX  CORP.— CONTROl-  CHISSII  SYSTEM,  INC. 
AND  SEA80ARS  COAST  LINE  INDUSTRIES 
INC 

Railroad  Operation,  Acquiiition  end  Centtruc- 
tior  Initiol  Prehearing  Conference  Prote- 
dures 

March  7.  1979. 

Finance  Docket  No.  28905  (Sub-No. 
IF).  CSX  Corporation  Control  Chessie 
System.  Inc.,  and  Seaboard  Coast  Line 
Industries,  Inc.,  Finance  Docket  No. 
28905  (Sub-No,  2F),  CSX  Corporation, 
Securities;  No.  .MC-F-13819F.  CSX 
Corporal  ion-Control-Seacoa.st  Trans- 
portation Company. 

On  February  15,  1979,  th'^  Commis- 
sion published  a  notice  in  the  Federal 
Registkr.  44  FR  9839.  accepting  the 
application  in  these  proceedings.  The 
notice  also  stated  that  an  initial  pre- 
hearinp  conference  would  be  held  on 
April  24,  1979,  to  discuss,  among  other 
things,  disputes  .involving  discovery 
and  related  matters. 

Due  to  the  lime  constraints  under 
which  the  participants  in  these  pro- 
ceedings will  U*  preparing  their  re- 
.spective  cases,  this  notice  is  being 
Lssiied  in  advance  of  the  prehearing 
conference  in  order  to  allow  as  much 
time  as  po.ssible  to  prepare  for  the  con- 
ference. While  the  deadline  for  filing 
comments  in  response  to  the  applica- 
tions is  not  until  April  2.  1979.  the  pro- 
cedures set  forth  in  this  notice  will  be 
applicable  to  all  persons  submitting 
comments  on  that  date. 

The  prior  Federal  Register  notice 
stated  that  discovery  and  related  mat- 
ters should  be  co.ncluded  prior  to  the 
prehearing  conference  to  permit  rul- 
ings at  that  time  by  the  administrative 
law  judge.  Additional  procedures  relate 
ing  to  discovery  are  herein  set  out  to 
insure  that  any  disputes  as  to  the  pro- 
duction of  information  can  be  .settled 
prior  lo  the  conference.  In  addition  lo 
procedures  set  forth  in  the  prior 
noiice.  the  parties  shall  observe  the 
following: 

I.  On  or  before  April  13.  1979,  any 
person  who  seeks  discoverable  infor- 
mation from  the  applicants  as  lo  any 
then-pending  application  shall  file  re- 
quests for  those  forms  of  discovery 
permitted  under  the  Commissions 
rules.  Persons  seeking  information  are 
advised  that  requests  filed  after  April 
13.  1979,  will  be  considered  only  upon 
a  showing  of  exceptional  cause. 

II.  On  or  before  April  23.  1979.  coun- 
sel for  applicants  and  those  parlies 
which  have  sought  discovery  shall 
meet  and  attempt  to  rtsolve  outstand- 
ing discovery  issues.  The  parlies  shall 


be  prepared  at  the  conference  to 
inform  the  judge  of  the  extent  of 
these  negotiations  and  of  the  extent  to 
which  outstanding  discovery  petitions 
have  not  been  satisfied  and  are  beiny 
pressed.  Copies  of  all  inter-party  corre- 
spondence relating  to  di.scovery  shall 
be  served  on  the  judge. 

April  16.  1979.  is  the  date  on  or 
before  which  applicants  must  file  their 
verified  statements.  Applicants  shall 
identify  and  order  those  verified  state- 
ments by  placing  in  the  upper  righl- 
hand  corner  of  the  cover  page  of  each 
statement  a  two-letter  prefix  which 
identifies  the  applicant  sponsoring  the 
statement,  followed  by  a  number  re- 
flecting its  position  in  the  anticipated 
.sequence  of  the  introduction  of  state- 
ments at  the  oral  hearing. 

On  or  before  April  23,  1979.  each  of 
the  parlies  shall  file  with  the  Commis- 
sion, and  delivery  to  the  judge,  a  sum- 
mary statement  of  the  following  infor- 
mation: Interests,  position,  and  relief 
sought;  the  specific  issues  in  the  pro- 
ceeding; areas  for  stipulation  and 
areas  of  possible  dispute  over  material 
fact.s;  areas  of  opinion  or  argument 
that  would  require  presentation  sub- 
ject to  cross-examination;  and  prospec- 
tive areas  of  negotiation  of  protective 
conditions  or  other  understandings  be- 
tween parties. 

The  following  matters  will  be  consid- 
ered at  the  conference: 

1.  The  position  of  participants; 

2.  Schedules  and  locations  for  hear 
ings; 

3.  Procedures  at  hearing,  e.g.,  u.se  of 
verified  statements  for  direct  testimo- 
ny and  oral  cro.ss-examination;  limita- 
tions on  cross-examination;  order  and 
number  of  witnesses;  consolidation  of 
positions  of  parties;  service  of  plead- 
ings; nature  and  scope  of  preclusion 
orders: 

4.  Requests  for  discovery; 

5.  Types  of  evidence  propo.sed  to  be 
submitted: 

6.  Stipulations  as  lo  labor  protective 
and  other  conditions; 

7.  Identification  of  issues  which  arc 
properly  the  subject  of  expert  testimo- 
ny; 

8.  Stipulations  as  to  qualifications  of 
expert  witnesses  proposed  lo  be  called 
at  the  oral  hearing  (applicants  shall  be 
prepared  to  submit  written  offers  of 
proof  at  the  conference); 

9.  Designation  of  liason  counsel  by 
parlies  with  common  interests  in  the 
proceedings: 

10.  Traffic  and  operational  data 
shall  be  submitted  by  all  carrier  par- 
ties: 

a.  Copies  of  all  existing  preferential 
solicitation  agreements,  if  any  exLst; 

b.  Existing  run-through  train  oper- 
ations; described  as  to  method  of  oper- 
ation, participating  carriers,  and  the 
market  served; 

1 1.  Definition  of  terms; 


12  Identification  and  simplification 
of  the  major  issues  in  the  proceeding; 

13.  Stipulation  to  the  use  of  docu- 
ments without  objection.  Including  but 
not  limited  to: 

a.  Annual  Reports  of  the  Interstate 
Commerce  Commission  lo  the  Con- 
gress of  the  United  States  of  America. 

b.  Any  report  regularly  made  to  the 
I.CC,  by.  any  carrier  pursuant  to  law 
or  Commission  regulations. 

c.  All  tariffs  filed  with  the  I.CC.  by, 
or  on  behalf  of,  any  carrier. 

d.  All  regularly  published  publica- 
tions of  the  Interstate  Commerce 
Commi-ssion  or  its  Offices  or  Bureaus. 

e.  The  Official  Railway  Guide. 

f.  The  Official  Rail  Equipment  Reg- 
ister. 

g.  Reports  of  the  I.CC.  and  courts  of 
competent  jurisdiction. 

h.  Economic  Reports  of  the  Presi- 
dent of  the  United  States  of  America. 

I.  Annual  Reports  of  the  Securities 
and  Exchange  Commission  to  the  Con- 
gress of  the  United  States  of  America. 

j.  All  regularly  published  reports  of 
the  United  Slates  Department  of 
Transportation. 

14.  Stipulation  to  the  use  of  the  fol- 
lowing items,  as  currently  available, 
up  to  the  close  of  the  record,  without 
ch.allenge  to  their  authenticity,  but 
without  agreement  as  to  competency, 
relevancy  or  materiality: 

a.  Annual  reports  to  stockholders  of 
any  carrier  or  affiliate  of  a  carrier  sub- 
ject to  I.CC  jurisdiction. 

b.  Proxy  statements  issued  to  stock- 
holders by  the  management  of  any 
carrier  or  affiliate  of  any  carrier  sub- 
ject to  I.CC  jurisdiction,  and  state- 
ments of  information  in  connection 
w  ith  exchange  offers  and  other  public 
stockholder  solicitation  material. 

c.  Moody's  Transportation  Manual. 

d.  Standard  &  Poors  Security 
Owner. 


NOTICES 

e.  Bank  and  Quotation  Record,  Na- 
tional News  Service,  Inc..  Publisher. 

f.  Other  printed,  publicly  available, 
and  readily  obtainable  statistical  ma- 
terial. 

Parties  and  prospective  parlies  in 
the  presently  pending  appllcallon  pro- 
ceedings are  notified  that  the  failure 
of  any  parly  to  appear  at  the  prehear- 
ing conference  shall  be  construed  as  a 
waiver  of  its  right  to  participate  fur- 
ther in  the  proceedings. 

On  Jamiary  16.  1979.  the  commission 
served  its  decision  on  applicants'  peti- 
tion seeking  waiver  of  certain  provi- 
sions of  the  Commission's  Consolida- 
tion Procedures,  in  Finance  Docket 
No.  28905  CSX  Corporation-Control- 
Chessie  System,  Inc..  and  Seaboard 
Coast  Line  Industries,  Inc.  (not  print- 
ed). Among  the  provisions  which  the 
Commis.sion  waived  was  that  which  re- 
quires applicants  to  file  concurrently 
with  their  primary  application  all  di- 
rectly related  applications.  The  Com- 
mission allowed  applicants  to  file  re- 
lated trackage  rights,  abandonment 
and  coordination  project  applications 
on  or  before  May  20,  1979.  It  is  possi- 
ble that  those  persons  to  be  effected 
by  the  prospective  abandonments,  as 
well  as  appropriate  stale  agencies,  may 
wish  to  participate  in  the  prehearing 
conference.  In  order  to  protect  the  In- 
terests of  these  parties,  applicants 
shall  serve  copies  ol  this  notice  and  of 
the  noiice  published  in  Federal  Regis- 
ter on  February  15.  1979.  on  (a)  those 
shippers  who  are  significant  users  of 
the  lines  proposed  to  be  abandoned, 
and  (b)  the  Public  Service  Commission 
and  designated  state  agency  of  each 
state  in  which  all  or  part  of  any  line 
sought  to  be  abandoned  is  situated. 
Ser\ice  shall  be  accomplished  no  later 
than  10  days  from  the  service  date  of 
this  notice. 

At  the  prehearing  conference  a  serv- 
ice list  and  all  decisions  of  the  Com- 
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mission  related  to  these  proceediW^s 
will  be  available.  The  admissibility  of 
any  late  filed  pleadings  will  be  deter- 
mined at  the  prehearing  conference. 

The  parties  are  advised  that  a  tenta- 
tive procedural  schedule  anticipates 
additional  prehearing  conferences  on 
May  15,  1979  and  June  5.  1979,  with 
oral  hearing  on  a  consolidated  record 
to  commence  June  25,  1979. 

H.  G.  Homme,  Jr., 
Secretary. 
IFR  Doc.  79-7376  Piled  3-8-79;  9:26  am] 
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tAB46(SDM)J 

CHICAGO,  ROCK  ISLAND  «  PAQFIC 

RAILROAD  CO. 

Amended  System  Diagram  Mop 

Notice  is  hereby  given  that,  pursu- 
ant to  the  requirements  contained  in 
Title  49  of  the  Code  of  Federal  Regu- 
lations, Part  1121.23,  that  the  Chicago, 
Rock  Island  and  Pacific  Railroad  Com- 
pany, has  filed  with  the  Commission 
its  amended  color-coded  system  dia- 
gram map  in  docket  No.  AB  46  (SDM). 
The  maps  reproduced  here  in  black 
and  white  are  reasonable  reproduc- 
tions of  that  amended  system  diagram 
map  and  the  Commission  on  February 
2,  1979,  received  a  certificate  of  publi- 
cation as  required  by  said  regulation 
which  is  considered  the  effective  dale 
on  which  the  system  diagram  map  was 
filed. 

Color-coded  copies  of  the  map  have 
been  served  on  the  Governor  of  each 
state  in  which  the  railroad  operates 
and  the  Public  Service  Commission  or 
similar  agency  and  the  Stale  designat- 
ed agency.  Copies  of  the  map  may  also 
be  requested  from  the  office  of  the 
Commission,  Section  of  Dockets  by  re- 
questing docket  No.  AB  46  (SDM). 

i.  H.  G.  Homme.  Jr.. 

Secretary. 
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CHICAGO.  ROCK  ISLAND  OPACIFjC  RAILROAD  J^O  VI PANY 

LINE    SUBJECT  TO  ABANDONMENT  OR  DISCONTINUANCE 
OF  OPERATION  WITHIN  THREE  YEARS 

,  VAN  8UREN  COUNTY,  lOV/A 


£^!£i£9i,S0£!<JSLA^p^a  pAcinc_RA|i^ 

LINE   SUBJECT  TO  ABANDONMENT  OR  DISCONTINUANCE 
Or  OPERATION  WITHIN  THREE  YEARS 

LEE   COUNTY,  IOWA 
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LINE   SUBJECT  TO  ABANDOiMf/EN'T  OR  DISCONTINUANCE 
OF  OPEr<ATlON  V.ITHIN   THRtE  YEARS 

WYANDOTTE  COUNTY,  KANSAS 

AND 
JACKSON  COUNTY,  MISSOURI 
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CHICAGO  ROoasy.;jo_a_PAaFjC_RAi^^ 

LINE    SUBJECT   TO  ABANDONMENT  OR  DISCONTINUANCE 
OF  OPERATION  WITHIN  THREE  YEARS 

,.  J 

FREEBORN  COUNTY  MINNESOTA 


\ 


^A 


/ 


FfiDCRAl  IfGISTfK,  VOL  44.  MO.  4«— fllOAY,  MAiCM  «,  1»79 


UMI 


NOTICES 


13109 


■  V 


13110 


NOTICES 


NOTICES 


13111 


bi 

<> 

^ 

?? 

*•  i 

< 

3 

Z 

c3 

•- 

o 

t: 

o 

t> 

< 

m 

o 

a: 

<-> 

_j 

cr 

tn 

< 
5 

< 

o 

c 

tr 

< 

t- 

III 

o 

o 

^ 

V 

I 

ii 

iij 

< 

r* 

Ul 

_l 

Oi 

y. 

11 

iC 

?r 

O 

a: 

o 

ri 

X 

>• 

CO 

X 

»- 

^! 

< 

CD 

TZ 

2 

*t; 

< 

X 

o 

-J 

O 

t 
^ 

<  >l 

»- 

^ 

O 
O 

o. 

o 

6 

C> 

cil!  t^ 

►- 

5 

o 

fO 

< 

<0 

r3 

X 

< 

to 

ij 

(> 

u. 

£ 

1 

o 

u. 
o 

I 

5 


> 

i 


s 


nyitii  L^ 


CHICAGO.  ROCK  ISLAND  &  PACIFICJRAILROAD  COMPANY 

LINE   SUBJECT  TO  ABANDONMENT  OR  DISCONTINUANCE 
OF  OPERATION  WITHIN  THP^E  YEARS 


V. 


WoAl 


ALFALFA    COUNTY.  OKLAHOMA 
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Arkansas 


CATEGORY     i:    LINE   SUBJECT   TO    ABANDON 
MENT     OR     DISCONTINXyANCE     OF     OPER- 
ATION WITHIN  3  YEARS 

Mesa  to  Dcs  Arc  in  Prairie  County 

Terminal  Points:  Mesa.  M.P.  0.00; 
Des  Arc.  MP.  14.98.     \ 

Iowa 

category  i:  lines  subject  to  abandon- 
ment or  discontinuance  of  oper- 
ation within  3  years 

Woden  to  Titonka  in  Kossuth  and 
Hancock  Counties 

Terminal  Points:  Woden.  M.P. 
166.70;  Titonka.  M.P.  172.99. 

Keokuk  to  Eldon  in  Wapello.  Davis. 
Lee  and  Van  Buren  Counties 

Terminal  Points  and/or  Agency  Sta- 
tions; Keokuk.  M.P.  3.20:  Eldon.  MP. 
63.90. 

Washington  to  Keota  in  Washington 
and  Keokuk  Counties 

Terminal  Points:  Wa-shington.  MP. 
248.20:  Keota.  MP.  263.65. 

CATEGORY  3:  LINES  FOR  WHICH  ABANDON- 
MENT OR  DISCONTINUANCE  APPLICATION 
IS  PENDING 

Royal  to  Ibut  not  including)  Hartley 
in  Clay  and  O'Brien  Counties 

Terminal  Points:  Royal.  MP.  502.42: 
Hartley.  MP.  515.39. 

Hancock  to  Avoca  in  Pottawattamie 
County 

Terminal  Points:  Hancock.  M.P.  5.78; 
Avoca,  M.P.  -0.22. 

Kansas 

category  i:  lines  subject  to  abandon- 
ment or  discontinuance  of  oper- 
ation within  3  years 

Troy  to  North  Topeka^in  Doniphan. 
Atchison,  Jackson  and  Shawnee 
Counties 

Terminal  Points  and  Agency  Sta- 
tions: Troy.  M.P.  13.50:  Horton.  MP. 
40.80:  Topeka.  M.P.  85.30. 

Kansas  City  in  Wyandotte  County  f 

Central  Industrial  District:  EPS.  83 
-t-  80.6  to  E.P.S.  0  +  00.  Kansas  City. 
Missoiui. 

Minnesota 

category  i:  lines  subject  to  abandon- 
ment or  discontinuance  of  oper- 
ation within  3  years 

Worthington  to  Lismore  in  Nobles 
County 

Terminal  Points  or  Agency  Stations: 
Worthington.  M.P.  254.70;  Lismore. 
M.P.  275.77. 


NOTICES 

Rake.  Iowa  (State  line)  to  Albert  Lea 
in  Faribault  and  Freeborn  Coun- 
ties , 

Terminal  Points  or  Agency  Stations: 
Iowa-Minnesota  State  Line.  M.P.  51.48; 
Albert  Lea.  M.P.  82.47. 

C.\TEGORY  3:  LINE  FOR  WHICH  ABANDON- 
MENT OR  DISCONTINUANCE  APPLICATION 
IS  PENDING 

Clarks  Grove  to  Maple  Island  in  Free- 
bom  County 

Terminal  Points  or  Agency  Stations: 
Clarks  Grove,  MP.  0.00;  Hollandale. 
MP.  6.70:  Maple  Island.  M.P.  8.70. 

Missouri 

category  i:  line  subject  to  abandon- 
ment or  discontinuance  of  oper- 
ation within  3  years 

Kansas  City  in  Jackson  County,  in 
Central  Industrial  District 

E.P.S.  83  -  80.6  (Wyandotte  County. 
Kansas)  to  E.P.S.  0.00,  Kansas  City. 
Mis.souri. 

Nebraska 

category  i:  line  subject  to  abandon- 
ment or  discontinuance  of  oper- 
ation within  3  years 

Jansen  to  Beatrice  in  Je/ferson  and 
Gage  Counties 

Terminal  Points  or  Agency  Stations: 
Jansen.  MP.  148.20;  Beatrice.  M.P. 
128.43. 

Oklahoma 

category  i:  lines  subject  to  abandon- 
ment or  discontinuance  op  oper- 
ATION WITHIN  3  Y£AR§ 

Enid  to  Warren  in  Garfield  and  Major 
Counties 

Terminal  Points  or  Agency  Stations: 
Enid  to  Ryan  Jet..  3.44  miles  trackage 
rights  on  St.  Louis-San  Francisco  and 
Santa  Fe  Railroads;  Ryan  Jet..  M.P. 
2.31:  Warren,  MP.  24.00. 

Okeene  to  Homestead  in  Blaine 
County 

Terminal  Points:  Okeene.  MP.  37.30; 
Homestead.  M.P.  42.80. 

Enid  to  Alva  in  Garfield,  Alfalfa  and 
Woods  Counties 

Terminal  Points  or  Agency  Station.s: 
£:nid  to  Augusta.  39.21  miles  trackage 
rights  on  the  Santa  Fe  and  St.  Louis- 
San  Francisco  Railroads:  Augusta. 
MP.  72.17;  Alva.  MP.  103.79. 

Texas 

category  i:  line  subject  to  abandon- 
ment or  discontinuance  op  oper- 
ation within  3  years 

Pringle  to  Stinnett  in  Hutchinson 
County 


Terminal  Points:  Pringle.  M.P.  66.47; 
Stinnett.  MP.  56  82. 

IFR  Doc.  79-6539  Piled  3-8-79;  8:45  am) 


(7035-01 -Ml 


(Ex  Parte  No.  241.  RuU-  19.  57th  Revised 
Exemption  No.  90) 

ABEIOEfN  I  ROCKFISH  RAILROAD  CO.  ET  AL 

Exemption  Under  Mandatory  Cor  Sorvico  Rulot 

To  all  railroads: 

It  appearing.  That  certain  of  the 
railroads  named  below  own  numerous 
50-ft.  plain  boxcars;  that  under  pres- 
ent conditions,  there  are  substantial 
surpluses  of  these  cars  on  their  lines; 
that  return  of  these  cars  to  the  owners 
would  result  in  their  l)eing  stored  Idle; 
that  such  cars  can  be  used  by  other 
carriers  for  transporting  traffic  of- 
fered for  shipments  to  points  remote 
from  the  car  owners;  and  that  compli- 
ance with  Car  Service  Rules  1  and  2 
prevents  such  use  of  these  cars,  result- 
ing in  unnecessary  loss  of  utilization 
of  such  cars. 

It  is  ordered.  That,  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19.  50-ft.  plain  boxcars  described 
In  the  Official  Railway  Equipment 
Register.  I.C.C.-R.E.R.  No.  410.  issued 
by  W.  J.  Trezise.  or  successive  issues 
thereof,  as  having  mechanical  designa- 
tion "XM".  and  bearing  reporting 
marks  assigned  to  the  railroads  named 
below,  shall  be  exempt  from  provisions 
of  Car  Service  Rules  1.  2(a).  and  2(b). 

Aberdeen  and  Rockfi.sh  Railroad  Company 

Reporting  Marks:  AR 
Camino.  Placeveille-&  Lake  Tahoe  Railroad 
Company 

Reporting  Mark^:  CPLT 
City  of  Prlneville 

Reporting  Marks:  COP 
The  Clarendon  and  Pitlsford  Railroad  Com- 
pany 

Reporting  Marks:  CLP 
Ouluth.  Missabe  and  Iron  Range  Railway 
Company 

Reporting  Marks:  DMIR 
East  Camden  &  Highland  Railroad  Compa- 
ny 

Reporting  Marks:  EACH 
Cenessee  and  Wyoming  Railroad  Company 

Reporting  Marks:  GNWR 
Greenville  and  Northern  Railway  Company 

Reporting  Marks:  ORN 
Lake  Superior  &  Ishpemtng  Railroad  Com- 
pany 

Reporting  Marks:  LSI 
Lenawee  County  Railroad  Company.  Inc. 

Reporting  Marks:  LCRC 
Louisiana  Midland  Railway  Company 

Reporting  Marks:  LOAM 
Louisville  and  Wadley  Railway  Company 

Reporting  Marks:  LW 
Louisville.  New  Albany  &  Corydon  Railroad 
Company 

Reporting  Marks:  LNAC 
Manufacturers  Railway  Company 

Reporting  Marks:  MRS 


Middletown  and  New  Jersey  Railway  Com- 
pany. Inc. 

Reporting  Marks:  MNJ 
XXX' 
New  Orleans  Public  Belt  Railroad 

Reporting  Marks:  NOPB 
Oregon  Sc  Northwestern  Railroad  Co. 

Reporting  Marks:  ONW 
Oregon.  Pacific  and  Eastern  Railway  Com- 
pany    > 

Reporting  Marks:  OPE 
Pearl  River  Valley  Railroad  Company 

Reporting  Marks:  PRV 
Peninsula  Terminal  Company 

Reporting  Marks:  PT 
Rarilan  River  Rail  Road  Company 

Reporting  Marks:  RR 
Sacramento  Northern  Railway 

Reporting  Marks:  SN 
St.  Lawrence  Railroad 

Reporting  Marks:  NSL 
Sierra  Railroad  Company 

Reporting  Marks:  SERA 
Terminal  Railway.  Alabama  State  Docks 

Reporting  Marks:  TASD 
The  Texas  Mexican  Railway  Company 

Reporting  Marks:  TM 
Tidewater  Southern  Railway  Company 

Reporting  Marks:  TS 
Toledo.  Peoria  &  Western  Railroad  Compa- 
ny 

Reporting  Marks:  TPW  ' 

Vermont  Railway.  Inc. 

Reporting  Marks:  VTR 
WCrrU  Railway  Company 

Reporting  Marks;  WCTR 
Youngstown  &  Southern  Railway  Company 

Reporting  Marks:  YS 
Yreka  Western  Railroad  Company 

Reporting  Marks:  YW 

Effective  February  15.  1979.  and  con- 
tinuing in  effect  until  further  order  of 
this  Commission. 

Issued  at  Washington.  D.C.,  Febru- 
ary 12.  1979. 

Interstate  Commerce 

Commission. 
Joel  E.  Burns,    * 

Agent 

IFR  Doc.  79-7204  Filed  3-8-79;  8:45  am) 
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[Notice  No.  40]  ,, 

ASSIGNMENT  OF  HEARINGS 

March  6.  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  wUl  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previpusly  assigned 
hearing  dates.  The  heajrings  will  be  on 
the  Issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
In  which  they  are  Interested. 


Correction  ' 

MC  128527  (Sub-20).  May  Trucking  Compa- 
ny, now  assigned  for  hearing  March  19. 
1979  (3  days).  Instead  of  May  19.  1979,  at 
Portland,  Oregon,  in  a  hearing  room  to  be 
later  designated. 

H.  G.  Homme,  Jr., 

,        Secretary., 

[PR  Doc.  79-7198  Filed  3-8-79;  8:45  am] 


will  be  held  In  American  Motor  Hotel,  160 
Spring  Street,  NW. 

H.  G.  Homme,  Jr., 
Secretary. 

[FR  Doc.  79-7199  FUed  3-8-79;  8:45  am] 
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[Notice  No.  391 

ASSIGNMENT  OF  HEARINGS 

March  6,  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  Issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  Insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
In  which  they  are  interested. 

MC  42846  (Sub-6F).  Debolt  Somerset  Bus 
Company,  now  assigned  for  hearing  on 
March  12.  1979.  at  Greensburg.  Pennsylva- 
nia, and  will  be  held  in  Mountain  View 
Inn.  U.S.  Highway  30  (East  of  Greens- 
burg). 

MC  114211  (Sub-370F).  Warren  Transport, 
Inc..  now  assigned  March  13.  1979.  at  Chi- 
cago. Illinois,  is  canceled  and  transferred 
to  Modified  Procedure. 

MC  115826  (Sub-299P).  W.  J.  Digby.  Inc.. 
now  assigned  April  II,  1979.  at  Dallas. 
Texas,  is  canceled  and  reassigned  April  II. 
1979  (3  days),  at  Amarillo.  Texas,  in  a 
hearing  room  to  l>e  later  designated. 

MC  125433  (Sub-160F).  F-B  Trick  Line  Com- 
pany, now  assigned  March  12.  1979.  at  San 
Francisco.  California,  is  canceled  trans- 
fered  to  Modified  Procedure. 

MC  145059  (Sub-3F),  Splnelli  Bros.  Truck- 
ing, Inc.,  now  assigned  March  14,  1979.  at 
Philadelphia.  Pennsylvania,  is  canceled 
transferred  to  Modified  Procedure. 

MC  51146  (Sub-598F).  Schneider  Transport* 
Inc.,  now  assigned  for  hearing  on  March 
22.  1979.  at  Chicago.  Illinois,  and  will  be 
held  in  Room  349,  230  South  E>earbom 
Street. 

MC  123048  (Sub-406F),  Diamond  Transpor- 
tation System.  Inc..  now  assigned  for  hear- 
ing on  March  21,  1979.  at  Chicago.  Illinois. 
and  wiU  be  held  in  Room  349,  230  South 
Dearborn  Street. 

MC  119765  (Sub-53F).  Eight  Way  Express. 
Inc.,  now  assigned  for  hearing  on  March 
20.  1979.  at  Chicago.  Illinois,  and  will  be 
held  in  Room  349.  230  South  Dearborn 
Strict 

MC  117604  (Sub- 11).  Early  Rival  Motor  Ex- 
press. Inc..  now  assigned  for  hearing  on 
March  19,  1979.  at  Atlanta,  Georgia,  and 


■XXX    Missourl-Kansaa-Texas 
Company  deleted. 


Railroad 


'  This  notice  corrects  hearing  date  for  No. 
MC  128527  6ub-20. 


[7035-01 -M] 

[Ex  Parte  No.  241,  Rule  19,  Exemption  No. 
159) 

CHICAGO,  MILWAUKEE,  ST.  PAUl  «  PACIFIC 
RAILROAD  CO. 

ExompNon  Undor  Mondotery  Car  Sorvic*  Rul«« 

Because  of  severe  w'inter  storms  re- 
sulting in  massive  snow  drifts  blocking 
main  tracks  and  yards,  Chicago.  Mil- 
waukee, St.  Paul,  and  Pacific  Railroad 
Company  (MILW)  is  unable  to  relo- 
cate empty  cars  to  other  stations  for 
loading  or  to  return  them  promptly  to 
car  owners  In  accordance  with  Car 
Service  Rules  1  and  2.  Consequently, 
MILW  is  unable  to  furnish  cars  of 
suitable  owTiership  to  shippers  while 
at  the  same  time  similar  cars  of  other 
ownerships  stand  idle  because  of  the 
inability  of  MILW  to  return  them  to 
owners. 

It  is  ordered,  That  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19: 

(a)  Chicago.  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company  (MILW)  Is 
authorized  to  accept  from  shippers  in 
the  states  of  Wisconsin  and  Illinois 
general  service  freight  cars  described 
in  paragraph  (b)  owned  by  other  rail- 
roads regardless  of  the  provisions  of 
Car  Service  Rules  1  and  2. 

(b)  This  exemption  Is  applicable  to 
general  service  freight  cars  bearing  re- 
porting marks  assigned  to  railroads 
listed  in  the  Official  Railway  Equip- 
ment Register,  I.C.C.-R.E.R.  No.  410. 
issued  by  W.  J.  Trezise,  or  successive 
issues  thereof^  as  having  the  following 
mechanical  designations: 

Plain  Boxcars:  "XM".  "XMI" 

Gondola  Cars:  "OA",  "OB",  •"GD".  "GH", 
"GS"."GT" 

Hopper  Cars:  "HFA",  "HK",  "KM",  "HMA ". 
•HT".  "HTA" 

Flat  Cars:  "FM".  less  than  200,000  lb.  capac- 
ity 
It  is  further  ordered, 

(c)  This  exemption  shall  not  apply 
to  cars  of  Mexican  or  Canadian  owner- 
ship or  to  cars  subject  to  Interstate 
Commerce  Commission  or  Association 
of  American  Railroads'  Orders  requir- 
ing return  of  cars  to  owners. 

Effective    12:01    a.m.    February    20, 
1979. 
Expires  March  IS,  1979. 

Issued  at  Washington.  D.C.,  Febru- 
ary 16.  1979. 

Interstate  Commerce 

Commission. 
Joel  E.  Burns. 

Agent 

(FR  Doc.  79-7197  FUed  3-8-79;  8:46  am] 
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ISen-ice  Order  No.  1344. 1.C.C.  Order  No. 
22.  Amdt.  No.  3] 


CHICAGO,  MILWAUKEE  ST.  fAUl  I  PACIFIC 
tAIUOAO  CO. 

■•rewMitf  Traffic 


NOTICES 


NOTICES 


17035-01-*^. 


Upon  further  consideration  ot  I.C.C. 
Order  No.  22.  and  good  cau.se  a|>pear- 
ing  therefor:  1 

It  is  ordered,  ,  4 

I.C.C.  Order  No.  22  is  amended  by 
substituting  the  following  paragraph 
(g)  for  paragraph  (g)  thereof; 

(g)  Exiriration  dale.  This  order  shall 
expire  at  11:59  p.m..  March  9.  1979. 
unless  othen*-ise  modified,  changed  or 
suspended. 

Effective  date.  ThLs  amendment 
shall  become  effective  at  11:59  p.m.. 
February  23.  1979. 

This  amendment  shall  be  ser\ed 
upon  the  Association  of  American 
Railroad.s,  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to 
-  the  car  .service  and  car  hire  aKrermenV, 
under  the  terms  of  that  agreement, 
and  upon  the  American  Short  Line 
Railroad  Association.  A  copy  of  this 
amendment  shall  be  filed  with  the  Di- 
rector, Office  of  the  Federal  Register. 

Issued  at  Washington.  D.C..  Febru 
ary  23.  1979. 

interstate  commerce 

Commission. 
Joel  E.  Burns. 

Agent. 

{FR  Doc.  79-7201  Piled  3  8-79;  845  am) 
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I 

E\  Parte  No.  241.  Rule  19.  Revi^-d 
Exemption  No.  155-.*] 

MANDATOtY  CAR  SERVICE  RULES 

ExcM^ioii 

"  To:  all  railroads. 

Upon  further  consideration  of  E.\- 
omption  No.  155  issued  January  19. 
1979. 

It  is  ordered.  That,  under  authority 
vested  in  me  by  Car  Service  Rule  19. 
Revised  Exemption  No.  155  to  the 
Mandatory  Car  Ser\  ice  Rules  ordered 
in  Ex  Parte  No.  241  is  vacated  and  set 
a.side. 

This  order  shall  become  effective 
12:01  a.m..  February  20,  1979. 

Issued  at  Washington.  DC.  Febru 
ary  16.  19791 

Interstate  Commerce 

Commission. 
Joel  E.  Burns. 

Agent. 

[FR  Doc.  79-7202  F\led  3-8  79:  8:45  ami 


I  [Notice  No.  161] 

MOTOR  CARRIER  BOARD  TtANSFU 
PROCEEDINGS 

The  following  publications  Include 
motor  carrier,  water  carrier,  broker, 
and  freight  forwarder  transfer  applica- 
tions filed  under  Section  212(b). 
206(a).  211.  J312(b).  and  410(g)  of  the 
Interstate  Commerce  Act. 

Each  application  (except  as  other- 
wise specifically  noted)  contains  a 
statement  by  applicants  that  there 
will  be  no  significant  effect  on  the 
equality  of  the  human  environment 
resulting  from  approval  of  the  applica- 
tion. 

Protests  against  approval  of  the  ap- 
plication, which  may  include  request 
for  oral  hearing,  must  be  filed  with 
the  Commission  by  April  9.  1979.  Fail- 
ure seasonably  to  file  a  protest  will  be 
construed  as  a  waiver  of  opposition 
and  participation  in  the  proceeding.  A 
protest  must  be  served  upon  appli- 
cants' representative{s).  or  applicants 
(if  no  such  representative  is  named), 
and  the  protestant  must  certify  that 
such  service  has  been  made. 

Unless  otherwl.se  specified,  the 
signed  original  and  six  copies  of  the 
protest  shall  be  filed  with  the  Com- 
mission. All  protests  must  specify  with 
particularity  the  factual  basis,  and  the 
section  of  the  Act,  or  the  applicable 
rule  governing  the  proposed  transfer 
which  protestant  l>elieves  would  pre- 
clude approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  be  support- 
ed by  an  explanation  as  to  why  the 
evidence  sought  to  •  be  presented 
cannot  reasonably  be  submitted 
through  the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  In  s>'nopses  form,  but  are  deemed 
sufficient  to  place  Interested  persons 
on  notice  of  the  proposed  transfer. 

FD  28956,  filed  February  7,  1979. 
Transferee:  WASHINGTON  BOAT 
LINES,  INC.,  2140  Pennsylvania 
Avenue,  N.W..  Washington.  D.C. 
20037.  Transferor:  WILSON  LINE  OF 
WASHINGTON.  INC..  (Charles  A. 
C>octer.  Esq..  Trustee  in  Bankruptcy). 
1707  H  Street.  N.W.  (Suite  801);  Wash- 
ington. DC.  20006.  RepresonUtlve: 
Robert  R.  Redmon.  1800  Ma.ssachu- 
setts  Avenue.  N.W..  Suite  512,  Wash- 
ington. DC.  20036.  By  decision  en- 
tered March  2.  1979.  the  Commission. 
Motor  Carrier  Board  authorized  the 
transfer  to  transferee  of  the  operating 
rights  set  forth  in  Certificate  No.  W- 
1124  (Sub  No.  4).  served  January  25. 
1962.  as  follows;  Operation,  as  a 
common  carrier.  In  interstate  and  for- 
eign commerce,  by  self  propelled  ves- 


sels, in  the  transporUtlon  of  passen- 
gers from  Washington.  D.C.  to  Mt, 
Vernon.  Virginia,  and  Marshall  Hall, 
Maryland,  and  return,  and  on  cruises 
on  the  Potomac  River  out  of  Washing- 
ton. D.C.  and  Alexandria.  Virginia. 
Transferee  presently  holds  no  authori- 
ty from  this  Commission. 

H.  G.  Homme.  Jr.. 
Secretary. 

(FR  Doc.  79  7200  Filed  3  8  79:  8:45  ami 
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[Notice  No.  3«1 

MOTOR  CARRIER  TEMPOtARY  AUTMOtlTY 
APPUCATIONS 

February  27.  1979.   j 
The  follow  ing  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section   210a(a)   of  the   Inter- 
state    Commerce     Act     provided     for 
under  the  provisions  of  49  CFR  1131.3. 
These  rules  provide  that  an  original 
and  six  (6)  copies  of  protests  to  an  ap- 
plication m^  be  filed  with  the  field, 
official  naiped  in  the  Federal  Regis- 
ter publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice 
of  tkeJiling  of  the  application  is  pub- 
lished in  the  Federal  Register.  One 
copy  of  the  protest  must  be  served  on 
the  applicant,  or  its  authorized  repre- 
sentative, if  any.  and  the  protestant 
must    certify    that   such    service    has 
been  made.  The  protest  must  identify 
the  operating  authority  upon  which  It 
Is    predicated,    specifying    the    'MC" 
docket  and  'Sub'  number  and  quoting 
the    particular   portion    of    authority 
upon  which  it  relies.  Also,  the  protes- 
tant shall  specify   the  service  it  can 
and  will  provide  and  the  amount  and 
type  of  equipment  It  will  make  availa- 
ble for  use  in  connection  with  the  serv- 
ice contemplated  by  the  TA  applica- 
tion. The  weight  accorded  a  protest 
shall  be  governed  by  the  completeness 
and  pertinence  of  the  protestanfs  in- 
formation. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  of  Its  applica- 
tion. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  Office  of 
the  Secret.iry.  Interstate  Commerce 
Commission.  Washington.  DC.  and 
also  in  the  ICC  Field  Office  to  which 
protests  are  to  he  transmitted. 

NoTF.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 


^MoTOR  Carriers  of  Property 

MC  111  (Sub-14TA).  filed  February 
1.  1979.  Applicant;  VIGEANT  MOTOR 
FREIGHT.  INC..  6  Claflln  Street. 
Boston.  Mass.  02127.  Representative: 
Joseph  R.  Slegelbaum.  17  Academy 
Street,  Newark.  NJ  07102.  Paper, 
printing  paper,  N.O.I. .  and  materials, 
equipment  and  supplies  used  in  the 
mfacture  thereof  between  Oilman, 
in  the  one  hand,  and  on  the  other 
1.  points  In  NY.  those  points  in  PA 
id  east  of  Route  15  and  "East 
Ewick.  NJ.  Restricted  to  the 
iportatlon  of  shipments  originat- 
ing at  or  destined  to  the  facilities  of 
Georgia  Pacific  Corporation  at  or  near 
Oilman.  VT  180  days.  An  underlying 
ETA  seeks  ^  authority.  Supporting 
shipper(s):  Georgia  Pacific  Corpora- 
tion. 800  Summer  Street,  Stamford, 
CT.  Send  protests  to;  Glenn  A.  Eady, 
Transportation  Specialist.  Interstate 
Commerce  Commission.  150  Causeway 
Street.  Room  501.  Boston.  MA  02114. 

MC  730  (Sub-429TA).  filed  February 
2.1979.  Applicant:  PACIFIC  INTER- 
MOUNTAIN  EXPRESS  CO..  25  N.  Via 
Monte.  Walnut  Creek,  CA  94595.  Rep- 
resentative: Edgar  E.  Reddlck  (same 
address  as  applicant).  Common  carrier 
regular  routes;  Railway  or  Locomotive 
Wheels,  iron  or  steel,  loose,  or  mounted 
on  axles  with,  or  without  bearings, 
serving  the  facilities  of  Griffin  Wheel 
Company  at  Keokuk,  lA  as  an  off- 
route  point  in  connection  with  carri- 
er's authorized  regular  route  nation- 
wide operations,  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  shipper(s):  Griffin  Wheel 
Company.  Division  of  Amsted  Indus- 
tries. Inc.,  200  West  Monroe  Street, 
Chicago,  IL  60606.  Send  protests  to: 
District  Supervisor  A.  J.  Rodriguez, 
211  Main  Street.  Suite  500.  San  Fran- 
cisco. CA  94105. 

MC  200  (Sub-332TA).  filed  February 
7,  1979.  Applicant:  RISS  INTERNA- 
TIONAL CORPORATION.  903  Grand 
Avenue.  Kansas  City.  Missouri  64106. 
Representative;  Ivan  E.  Moody  (same 
as  applicant).  Meat,  Meat  products  and 
meat  by-products,  and  articles  distrib- 
uted by  meat  packinghouses  as  de- 
scribed In  Sections  A  and  C  of  Appen- 
dix I  to  the  report  in  Descriptions  in 
Motor  Carrier  Certificates  61  M.C.C. 
209  and  766  (except  hides  and  com- 
modities in  bulk),  from  the  facilities  of 
Hygrade  Food  Products  Corporation 
at  Storm  Lake,  lA  to  points  in  CT,  DE, 
FL.  GA.  IL.  IN.  KY,  LA.  ME.  MA.  MD. 
MI.  MO.  MS.  NE.  NH.  NJ.  NY.  NC, 
OH,  OK,  PA,  RI,  SC,  TX,  VT,  VA. 
WV,  and  DC  restricted  to  traffic  origi- 
nating at  the  named  origin  for  180 
days.  An  underlying  ETTA  seeks  90 
days  authority.  Supporting  shlpperts): 
Hygrade  Food  Products  Corporation, 
P.O.  Box  4771,  Detroit.  Michigan 
48212.   Send   protests   to:   Vernon   V. 


Coble,  District  Supervisor,  Interstate 
Commerce  Commission,  600  Federal 
Building,  911  Walnut  Street,  Kansas 
City,  Missouri  64106. 

MC  2900  (Sub-356TA),  filed  Febru- 
ary 1,  1979.  AppUcant:  RYDER 
TRUCK  LINES,  INC.,  P.O.  Box  2408- 
R.  Jacksonville,  FL  32203.  Representa- 
tive; John  Carter  (same  as  applicant). 
Axle  housings  from  Reading.  PA,  to 
facilities  of  the  Dana  Corporation  at 
or  near  Edgerto^,  WI,  and  Syracuse, 
IN.  restricted^  the  transportation  of 
shlpments~T3figinatlng  at  the  named 
origin  and  destined  to  named  destina- 
tions, for  180  days.  Supporting 
shipperts):  Parish  Division.  Dana 
Corp.,  P.O.  Box  1422,  Reading,  PA 
19603.  Send  protests  to:  G.  H.  Fauss, 
Jr.,  DS,  ICC,  Box  35008,  400  West  Bay 
Street.  Jacksonville,  FL  32202. 

MC  4405  (Sub-589TA),  filed  Febru- 
ary 2.  1979.  Applicant:  DEALERS 
TRANSIT.  INC..  P.O.  Box  236.  Tulsa, 
OK  74101.  Representative:  Leonard  L. 
Bennett,  P.O.  Box  236,  Tulsa,  OK 
74101.  Lumber,  lumber  products,  wood 
products  and  pallets,  from  points  in 
GA  to  points  in  AL,  FL.  IL.  IN.  lA.  MI, 
MN.  MS.  NC,  OH.  SC.  TN,  VA.  WI, 
KY,  and  DC.  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting shlpper(s):  Culpepper  Lumber 
Company.  Inc..  P.O.  Box  218,  Dearlng, 
GA  30808.  Send  protests  to:  Connie 
Stanley,  Transportation  Assistant,  In- 
terstate Commerce  Commisson.  Room 
240  Old  Office  and  Court  House  Bldg.. 
215  NW  3rd.  Oklahoma  City.  OK 
73102. 

MC  14215  (Sub-21TA).  filed  January 
2.  1979.  Applicant:  SMITH  TRUCK 
SERVICE.  INC..  P.O.  Box  1329.  Steu- 
benvllle.  OH  43952.  Representative: 
John  L.  Alden,  1396  West  Fifth 
Avenue,  Columbus,  OH  43212.  Iron 
and  steel  articles,  (1)  Between  plant- 
sites  of  Wheeling-Pittsburgh  Steel 
Corporation  at  Ciiiifleld,  Martins 
Perry,  Mingo  Junction,  Steubenville 
and  Yorkville,  OH;  peech  Bottom, 
Benwood  Pollansbee  and  Wheeling. 
WV;  and  Allenport  ana  Monessen.  PA.; 
restricted  to  shipments  originating  at 
or  destined  to  the  atx>ve-named  facili- 
ties. (2)  Prom  plantsite  of  Wheeling- 
Pittsburgh  Steel  Corporation  at  Allen- 
p>ort,  PA.,  to  points  in  IL.  IN.  and  OH., 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
shipperts):  Wheeling-Pittsburgh  Steel 
Corporation,  P.  O.  Box  118,  Pitts- 
burgh. PA  15230.  Send  Protests  to:  J. 
A.  Nlggemyer  DS.  416  Old  P.O.  Bldg.. 
Wheeling,  WV  26003. 

MC  14314  (Sub-26TA).  filed  Febru- 
ary  5,  1979.  Applicant;  DUFF  TRUCK 
LINE.  INC.,  P.O.  Box  359.  Broadway 
&  Vine  Streets,  Lima,  OH  45802.  Rep- 
resentative; Beery  &  Spurlock  Co., 
L.P.A.,  275  E.  State  St..  Columbus.  OH 
43215.  Authority  sought  to  operate  as 
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a  common  carrier,  by  motor  vehicle 
over  regular  routes,  transporting  gen- 
eral commodities,  except  those  of  un- 
usual value.  Classes  A  and  B  explo- 
sives, commodities  in  bulk,  and  those 
requiring  special  equipment,  serving 
the  facilities  of  Paoli  Chair  Company 
at  or  near  Orleans,  IN  as  an  off -route 
point  In  connection  with  carrier's  reg- 
ular route  operation  over  U.S.  Hwy. 
150  (also  known  as  IN  Hwy.  56).  for 
180  days.  An  underlying  ETTA  seeks  90 
days  authority.  Supporting  shipperts): 
Paoli  Chair  Company,  P.O.  Box  30. 
524  E.  Third  St.,  Paoli,  IN  47454.  Send 
protests  to;  I.C.C,  313  Federal  Office 
Bldg.,  234  Summit  St.,  Toledo,  OH 
.43604. 

MC  18738  (Sub-54TA).  fUed  Febru- 
ary 6,  1979.  Applicant;  SIMS  MOTOR 
TRANSPORT  LINES.  INC.,  610  W. 
138th  St.,  Riverdale.  IL  60627.  Repre- 
sentative; Eugene  Cohn,  1  N.  LaSalle 
St.,  Chicago.  IL  60606.  Iron  and  steel 
articles,  between  Portage.  IN  and 
points  In  the  following  WI  counties: 
Milwaukee,  Racine,  Kenosha,  Wauke- 
sha. Ozaukee  and  Washington  for  180 
days.  An  underlying  ETA  has  been 
granted.  Supporting  shipperts):  Mid- 
west Steel  Division,  National  Steel 
Corp.,  Route  12,  Portage,  IN  46368. 
Send  protests  to;  TA  Annie  Booker, 
219  S.  Dearborn  St.  Rm.  1386,  Chica- 
go, IL  60604. 

MC  18738  (Sub-55TA),  filed  January 
16.  1979.  Applicant:  SIMS  MOTOR 
TRANSPORT  LINES.  INC.,  610  W. 
138th  St.,  Riverdale,  IL  60627.  Repre-  » 
sentatlve:  Eugene  Cohn,  1  N.  LaSalle 
St.,  Chicago,  IL  60606.  Iron  and  steel 
articles,  from  J  &  L  Steel  Company  at 
or  near  East  Chicago.  IN  to  pts  In  Ke- 
nosha, Milwaukee,  Racine,  Waukesha, 
Washington  and  Ozaukee  Counties, 
WI  for  180  days.  An  imderlylng  ETA 
for  90  days  has  been  granted.  Support-  , 
ing  shlpperts):  Youngstown  Sheet  and 
Tube  Company,  3001  Dickey  Road, 
East  Chicago,  IN  46312.  Send  protests 
to;  TA  Annie  Booker.  219  S.  Deart>om 
St.  Rm.  1386.  Chicago.  IL  60604. 

MC  22509  (Sub-13TA).  filed  Febru- 
ary. 7.  1979.  Applicant:  MISSOURI- 
NEBRASKA  EXPRESS,  INC.,  5310 
St.  Joseph  Avenue.  St.  Joseph.  Missou- 
ri 64505.  Representative:  Harry  Ross, 
58  South  Main  Street,  Winchester, 
Kentucky  40391.  Metal  Containers 
from  LaPorte,  IN  to  Des  Moines  and 
Sioux  City,  LA  for  180  days.  An  under- 
lying ETA  seeks  90  days  authority. 
Supporting  Shlpper(s):  National  Can 
Corporation.  8101  West  Hlggins  Road, 
Chicago,  Illinois  60631.  Send  protests 
to:  Vernon  V.  Coble,  District  Supervi- 
sor. Interstate  Commerce  Commission. 
600  Federal  Building.  911  Walnut - 
Street,  Kansas  City,  Missouri  64106. 

MC  35807  (Sub-92TA).  filed  January 
29.  1979.  Applicant:  WELLS  FARGO 
ARMORED     SERVICE     CORPORA- 
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TION.  P.O.  Box  4313.  Atlanta.  Geor- 
gia 30302.  Representative:  Steven  J. 
Thatcher,  P.O.  Box  4313.  Atlanta. 
Georgia  30302.  Coin,  Currency  &  secu- 
rities between  New  Orleans,  LA  and 
points  in  LA.  for  180  days.  An  underly- 
ing ETA  seeks  90  day  authority.  Sup- 
porting Shlpper(s):  Federal  Reserve 
Bank  of  Atlanta.  104  Marietta  Street. 
N.W..  Atlanta.  Georgia  30033.  Send 
protests  to:  Sara  K.  Davis.  T/A.  ICC. 
1252  W.  Peachtree  St..  N.W..  Atlanta. 
Georgia  30309. 
MC  41404  (Sub-155TA).  filed  Janu- 

'  ary  31.  1979.  Applicant:  ARGO-COL- 
UER  TRUCK  LINES  CORPORA- 
TION. P.O.  Drawer  440.  Fulton  High- 
way. Martin,  TN  38237.  Representa- 
tive: Mark  L.  Home  (same  as  appli- 
cant). Foodstuffs  (except  in  bulk)  from 

.  the  facilities  or  utilized  by  J.  H.  Fil- 
bert. Inc..  in  Pulton.  Clayton.  DeKalb, 
Cobb,  and  Douglas  Counties,  GA  to 
points  in  AL.  XL.  IN,  KY.  LA,  MS.  NC. 
SC.  and  TN.  for  180  days.  Supporting 
Shipper(s):  J.  H.  FUbert.  Inc..  3701 
Southwestern  Boulevard.  Baltimore. 
MD  21229.  Send  protests  to:  Floyd  A. 
Johnson.  District  Supervisor.  Inter- 
state Commerce  Commission.  100 
North  Main  Building.  Suite  2006.  100 
North  Main  Street,  Memphis.  TN 
38103. 

MC  48441  (Sub-30TA).  filed  January 
23.  1979.  Applicant:  R.M.E.  Inc..  P.O. 
Box  418,  Streator.  IL  61364.  Repre- 
sentative: E.  Stephen  Heisley.  805 
McLachlen  Bank  Building.  666  Elev- 
enth Street.  N.W..  Washington.  D.C. 
20001.  (1)  Commodities^dealt  in  by 
wholesale,  retail  any  chain  grocery 
stores  and  food  bus/ness  houses  and 
(2)  Materials,  equument  and  supplies 
used  in  the  manvjaclure.  distribution 
and  sale  of  the  commodities  named  in 
(f)  (except  in  bulk),  between  the  facili- 
ties of  Ralston  Purina  Co.  at  or  near 
Clinton  and  Davenport,  lA,  on  the  one 
hand.  and.  on  the  other,  points  in  IL, 
IN.  OH  and  the  lower  peninsula  of  MI. 
for  180  days.  An  underlying  ETA  seeks 
authority  for  90  days.  Supporting 
Shipper(s):  Ralston  Purina  Co..  Check- 
erboard Square.  St.  Louis,  MO  63188. 
Supporting  Shippers):  TA  Annie 
Booker.  219  S.  Dearborn  St.  Rm.  1386. 
Chicago.  IL  60604. 

MC  51146  (Sub-676TA).  filed  Febru- 
ary 1.  197a»Applicant:  SCHNEIDER 
TRANSPORT.  INC..  P.O.  Box  2298. 
Green  Bay,  WI  54306.  Representative: 
John  R.  Patterson,  2480  E.  Commer- 
cial Blvd..  Ft.  Lauderdale.  FL  33308. 
Plastic  articles  (except  In  bulk)  from 
the  facilities  of  Mobil  Chemical  Co.. 
Plastics  Dlv.  at  Frankfort  and  Joliet. 
IL  to  points  in  IN.  lA.  KY.  MI.  MN, 
NE,  OH  &  WI,  for  180  days.  An  under- 
lying ETA  seeks  90  days  authority. 
Supporting  Shipper(s);  Mobil  Chemi- 
cal Co..  Plastics  Div..  Macedon.  NY 
14502.  Send  protests  to:  Gail  Daugh- 
erty.  Transportation  Asst..  Interstate 


NOTICES 

'Commerce  Commission,  Bureau  of  Op- 
erations. U.S.  Federal  Building  & 
Courthouse,  517  East  Wisconsin 
Avenue,  Room  619,  Milwaukee.  Wis- 
consin 53202. 

MC  52465  (Sub-46TA).  filed  Febru- 
ary 2,  1979.  Applicant:  RICE  TRUCK 
LINES.  P.O.  Box  2644.  Great  Falls. 
MT  59403.  Representative:  Ray  F. 
Koby.  P.O.  Box  2567.  Great  Falls.  MT 
59403.  Fv£l  oil  in  bulk,  from  Farming- 
ton.  NM  to  the  facilities  of  CF&I  Steel 
Corp.  located  at  or  near  Pueblo.  CO. 
for  180  da>-s.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shippers ):  Parish  OU,  Inc.,  4739  Utica 
St.,  Suite  206,  Metairie,  LA  70002. 
Send  protests  to:  Paul  J.  Labane.  DS, 
ICC.  2602  First  Avenue  North.  Bill- 
ings. MT  59101. 

MC  53965  (Sub-146TA).  filed  Febru- 
ary 5,  1979.  Applicant:  GRAVES 
TRUCK  LINE.  INC..  2130  South  Ohio. 
Sallna.  KS  67401.  RepresenUtive:  Wil- 
liam B.  Barker.  641  Harrison  St.. 
Topeka,  KS  66603.  Meat,  meat  prod- 
ucts, meat  by-products  and  articles 
distributed  by  meat  packinghouses,  as 
described  in  Sections  A  and  C  of  Ap- 
pendix I  to  the  report  In  Descriptions 
in  Motor  Carrier  Certificates.  61 
M.C.C.  209  and  766  (except  hides  and 
skins  and  commodities  in  bulk),  from 
the  facilities  utilized  by  John  Morrell 
&  Co..  at  or  near  St.  Louis.  MO  and  its 
Commercial  Zone  to  pts.  In  KS.  for  180 
days.  AA  underlying  ETA  seeks  90 
days  authority.  Supporting  Shippcrts): 
John  Morrell  &  Co..  208  S.  LaSalle  St.. 
Chicago.  IL  60604.  Send  protests  to: 
Thomas  P.  OHara.  D/S.  ICC  256  Fed- 
eral Bldg.  &  U.S.  Courthouse.  Topeka. 
KS  66683. 

MC  55896  (Sub-lllTA).  filed  Febru- 
ary 2.  1979.  Applicant:  R-W  SERVICE 
SYSTEM.  INC..  20225  Goddard  Rd.. 
Taylor.  MI  48180.  Representative: 
Edwin  M.  Snyder.  22375  Haggerty  Rd.. 
P.O.  Box  400.  NorthvUle.  MI  48167. 
Canned  goods,  from  the  facilities  of 
Allen  Canning  Company  located  at  or 
near  Van  Buren.  Alma.  Sprlngdale, 
Slloam  Springs.  Lowell  and  Gentry, 
AR;  Westville,  Proctor,  and  Kansas, 
OK,  to  points  In  the  States  of  IL.  IN, 
MI,  OH.  PA,  for  180  days.  An  underly- 
ing ETTA  seeks  90  days  authority.  Sup- 
porting Shippers):  Allen  Canning 
Company,  P.O.  Box  250,  Siloam 
Springs.  AR  72761.  Send  protests  to: 
Tim  Quinn,  DS,  ICC,  604  Federal 
Building  and  U.S.  Courthouse,  231  W. 
Lafayette  Blvd..  Detroit.  MI  48226. 

MC  59457  (Sub-42TA),  filed  Febru- 
ary 1,  1979.  Applicant:  SORENSEN 
TRANSPORTATION  CO..  INC..  6  Old 
Amity  Road.  Bethany.  Connecticut 
06525.  Representative:  Gerald  A.  Jose- 
loff.  80  State  Street.  Hartford.  Con- 
necticut 06103.  Printed  matter  and 
products,  materials,  supplies  used  in 
the  manufacture,  distribution  or  sale 


of  printed  matter,  (a)  between  Buffalo. 
NY  on  the  one  hand,  and.  on  the 
other,  Washington,  DC,  Bethany  and 
Old  Saybrook.  CT:  (b)  from  Newark 
Airport.  Newark,  NJ.  LaGuardla  and 
Kennedy  Airport.  New  York.  NY;  and 
Bradley  Field.  Windsor  Locks.  CT  to 
Buffalo.  NY;  (c)  from  Gallatin.  TN  to 
Bethany.  CT  and  Edison  and  North 
Bergen,  NJ;  (d)  from  Old  Saybrook. 
CT  to  Gallatin.  TN;  and  (e)  from  At- 
lanta. GA  to  Charlotte.  NC.  for  180 
days.  Supporting  Shlpper(s):  Time.  In- 
corporated, Time  &  Life  Building. 
Rockefeller  Center,  New  York.  NY 
10020.  Send  protests  to:  J.  D.  Perry  Jr.. 
DS.  ICC.  135  High  Street.  Hartford. 
CT  06103. 

MC  66746  (Sub-22TA).  filed  Febru- 
ary 2.  1979.  Applicant:  SHIPPERS  EX- 
PRESS. INC..  1651  Kerr  Dr..  P.O.  Box 
8308.  Jackson.  MS  39204.  Representa- 
tive: Harold  D.  Miller,  Jr.,  P.O.  Box 
22567.   Jackson,   MS   39204.    Common 
carrier^  Regular  and  Irregular  routes: 
General  commodities  (except  those  of 
unusual  value.  Classes  A  and  B  explo- 
sives, commodities  in  bulk,  commod- 
ities requiring  special  equipment,  and 
household   goods   as   defined   by   the 
Commission)    (1)    between    Memphis. 
TN  and  Jackson.  MS:  From  Memphis. 
TN  over  U.S.  Hwy  51  and/or  1-55  to 
Jackson,    MS.    and    return    over    the 
same   route,  serving   all   intermediate 
points  south  of  and  Including  Senato- 
bla,  MS;  and  (2)  between  Memphis. 
TN.   on   the   one   hand,   and   on   the 
other,  all  points  in  that  part  of  MS 
lying  on  and  south  of  a  line  extending 
from  the  AR-MS  State  line  over  MS 
Hwy  4  to  Senatobia,  MS.  then  over 
UJS.  Hwy  51  and/or  1-55  to  Winona. 
MS,  then  over  U.S.  Hwy  82  to  the  MS- 
AL  State  line  (except  StarkvlUe,  Co- 
lumbus and  Macon,  MS).  NOTE:  Ap- 
plicant  proposes   to   serve   all   points 
within  the  commercial  zones  of  points 
located  on  route  (1)  and  Join  route  (1) 
at  Jackson,  MS  with  existing  regular 
routes  between  Jackson,  MS  and  New 
Orleans,  LA,  for  180  days.  Supporting 
Shlpperts):  There  are  47  statements  in 
support  attached  to  this  application 
which  may  be  examined  at  the  I.C.C. 
in  Washington.  DC  or  copies  of  which 
may  be  examined  In  the  field  office 
named  below.  Send  protests  to:  Alan 
Tarrant.  D/S.  ICC.  Rm.   212.   145  E. 
Amite  Bldg..  Jackson.  MS  39201. 

MC  73688  (Sub-84TA),  filed  Febru- 
ary 2,  1979.  Applicant:  SOUTHERN 
TRUCKING  CORPORATION.  P.O. 
Box  7195.  1500  Orenda  Avenue.  Mem- 
phis. TN  38107.  Representative: 
Robert"  E.  Tate.  P.O.  Box  517.  Ever- 
green. AL  36401.  (1)  Petroleum,  petro- 
leum products,  vehicle  body  sealer 
and/or  sound  deadener  compounds 
(except  In  bulk.  In  tank  vehicles)  and 
filters,  from  points  in  Warren  County, 
MS  to  all  points  in  the  U.S.  <  except 


AK  and  HI);  and  (2)  Petroleum,  petro- 
leum products,  vehicle  body  sealer 
and/or  sound  deadener  compounds, 
filters,  materials,  supplies,  and  equip- 
ment as  are  used  in  the  manufacture, 
sale,  and  distribution  of  the  commod- 
ities named  in  Part  1  above  (except  in 
bulk,  in  tank  vehicles),  from  points  in 
AL,  GA,  IL.  IN,  KY,  NY,  OH.  OK.  PA. 
RI.  SC.  VA,  and  WV  to  points  in 
Warren  County,  MS,  for  180  days.  Re- 
stricted in  Parts  I  and  II  above  to  ship- 
ments originating  at  or  destined  to  the 
facilities  of  Quaker  State  Oil  Refining 
Corporation  located  In  Warren 
County.  MS.  for  180  days.  Supporting 
Shipperts):  Quaker  State  Oil  Refining 
Corp..  P.O.  Box  989  Oil  City.  PA 
16301.  Send  protests  to:  Floyd  A. 
Johnson.  District  Supervisor.  Inter- 
state Commerce  Commission.  100 
North  Main  Building.  Suite  2006.  100 
North  Main  Street.  Memphis.  TN 
38103. 

MC  85970  (Sub-ITTA).  filed  January 
4.  1979.  Applicant:  SARTAIN  TRUCK 
LINE.  INC..  1625  Hombrook  Street. 
Dyersburg.  TN  38107.  Representative: 
Mr.  William  H.  Pendleton  (same  ad- 
dress as  applicant).  Authority  sought 
to  operate  as  a  common  carrier,  by 
motor  vehicle,  over  regular  routes, 
transporting:  Lighting  fixtures  and 
parts,  attachments  and  accessories  for 
lighting  fixtures  as  are  manufactured, 
processed  or  dealt  in  by  mantifacturers 
of  lighting  fixtures  and  lighting  fixture 
products,  (except  commodities  in 
bulk),  between  the  facilities  of  the 
Miller  Company,  at  or  near  Martin, 
TN  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States,  for 
"  180  days.  NOTE:  Applicant  intends  to 
tack  the  authority  here  applied  for 
with  authority  held  by  it  In  MC-85970 
and  subs  thereunder.  Applicant  fur- 
ther intends  to  Interline  with  other 
carriers  at  Memphis,  TN;  Nashville. 
TN;  St.  Louis.  MO;  Jackson.  TN; 
Fulton,  KY;  Union  City.  TN;  Alamo. 
TN;  "R-enton.  TN  and  Dyersburg.  TN. 
SUPPORTING  SHIPPEIKS):  The 
Miller  Light  Company,  P.O.  Box  500. 
Martin,  TN  38237.  SEND  PROTESTS 
TO:  Floyd  A.  Johnson.  DS,  ICC.  100 
North  Main  Bldg.,  Suite  2006,  100 
North  Main  Street.  Memphis.  TN 
38103. 

MC  95540  (Sub-1073TA),  filed  Febru- 
ary 2,  1979.  Applicant:  WATKINS 
MOTOR  LINES,  INC.,  1144  West 
Griffin  Road,  P.O.  Box  1636,  Lake- 
land, FL  33802.  Representative:  Benjy 
W.  Fincher  (same  address  as  appli- 
cant). Meats,  meat  products,  meat  by- 
products and  articles  distributed  by 
meat  packingfiouses,  as  described  in 
.  Section  A  of  Appendix  I  to  the  Report 
in  Descriptions  in  Motor  Carrier  Certi- 
ficates 61  MCC  209  ari  766  (except 
hides  and  commoditl«>s  In  bulk)  from 
Huron.  SD  to  polnU  In  AL.  FL,  GA. 
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MS.  NC.  SC,  and  TN  for  180  days. 
Supporting  shlpper(s):  Armour  Fresh 
Meat  Company,  111  W.  Clarendon, 
Greyhound  Tower,  Phoenix,  AZ  85077. 
Send  protests  to:  Doima  M.  Jones, 
Transportation  Assistant,  Interstate 
Commerce  Commission.  BOp,  Mcmte- 
rey  Building.  Suite  101.  8410  N.W. 
53rd  Tehr&ce,  Miami.  FL  33166. 

MC  96607  (Sub-15TA).  filed  Febru- 
ary<  1,  1979.  Applicant:  RUCKEH 
BROTHERS  TRUCKING.  INC.,  1820 
Stewart  St.  E..  Tacoma.  WA  98421. 
Representative:  Michael  D.  Duppenth- 
aler.  211  S.  Washington  St.,  Seattle. 
WA  98104.  Lumber,  lumber  products, 
plywood,  particleboard  and  laminated 
beams,  between  points  in  WA,  OR.  ID 
and  MT.  for  180  days.  Supporting 
shippers):  There  are  25  shippers. 
Their  statements  may  be  examined  at 
the  office  listed  below  and  Headquar- 
ters. Send  protests  to:  Shirley  M. 
Holmes.  T/A.  ICC.  858  Federal  Bldg.. 
Seattle.  WA  98174. 

MC  100666  (Sub-429TA),  fUed  Febru- 
ary 2,  1979.  Applicant:  MELTON 
TRUCK  LINES.  INC.,  P.O.  Box  7666, 
Shreveport,  LA  71107.  Representative: 
Wilbum  L.  Williamson,  Suite  615-East. 
The  Oil  Center.  2601  Northwest  Ex- 
pressway, Oklahoma  City.  OK  73112. 
Lubricating  oil  and  hydraulic  fluid 
(except  in  bulk)  from  the  facilities  of 
Shell  Oil  Company  at  or  near  New  Or- 
leans. LA  to  points  In  OK.  NM,  and 
TX,  for  180  days.  Applicant  has  filed 
an  underlying  ETTA  for  90  days  operat- 
ing authority.  Supporting  shipper(s): 
John  Deere  Company.  Dallas  Branch. 
P.O.  Box  20598.  Dallas,  TX.  Send  pro- 
tests to:  Connie  A.  Guillory,  ICC,  T- 
9038  Federal  Bldg.,  701  Loyola  Ave., 
New  Orieans,  LA  70113. 

-  MC  102567  (Sub-217TA),  Applicant: 
McNAIR  TRANSPORT,  INC..  4295 
Meadow  Lane— P.O.  Drawer  5357,  Bos- 
sier City.  LA  71111.  Representative: 
Joe  C.  Day.  13403  N.W.  Fwy-.  Suite 
.  130.  Houston.  TX  77040.  Ethyl  chloride 
and  methyl  chloride.  In  bulk.  In  tank 
vehicles  from  Baton  Rouge.  LA  to 
points  and  places  in  the  States  of  CA. 
CO.  CT.  GA,  IL,  KY,  MD.  MI,  NJ.  NC. 
OH.  PA.  TN,  WV.  TX.  and  WI.  for  180 
days.  Applicant  has  filed  an  underly- 
ing ETA  seeking  up  to  90  days.  Sup- 
porting shipper(s):  Ethyl  Corporation, 
451  Florida  Blvd.,  Baton  Rouge,  LA 
70801.  Send  protests  to:  Coimie  A. 
Guillory.  LC.C,  T-9038  Federal  Bldg., 
701  Loyola  Ave..  New  Orleans,  LA 
70113. 

MC  103798  (Sub-28TA),  fUed  Janu- 
ary 2,  1979.  Applicant:  MARTEN 
TRANSPORT.  LTD..  Route  3.  Mon- 
dovl.  WI  54755.  Representative: 
Robert  S.  Lee,  1000  First  National 
Bank  Bldg./ Minneapolis,  MN  55402. 
(1)  Feed;  (2)|fecd  ingredients:  (3)  com- 
modities usee  in  the  manufacture  of 
breads;  (4)  dessert  preparations;  and 
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(5)  a4;ricultural  commodities  which 
are  exempt  from  regulation  under  Sec- 
tion 203(bK6)  of  the  Interstate  Com- 
merce Act  when  moving  at  the  same 
time  and  in  the  same  vehicle  with  (1), 
(2),  (3).  and  (4)  above,  from  Appleton, 
Plover"  and  Rothschild,  WI.,  to  points 
in  A2,  CA,  CO.  ID,  MO.  MT.  NV.  NM. 
OR.  UT,  WA  and  WY..  for  180  days. 
SUPPORTING  SHIPPER(S):  Fore- 
most Foods  Company.  Industrial 
Foods  Division.  One  Post  Street,  San 
Francisco.  CA  94104.  SEND  PRO- 
TESTS TO:  Delores  A.  Poe  Transp. 
Asst.,  ICC,  414  Federal  Building  St 
U.S.  Court  House,  110  South  4th 
Street,  Minneapolis,  MN  55401. 

MC  106401  (Sub-61TA).  filed  Janu- 
ary 4,  1978.  Applicant:  JOHNSON 
MOTOR  UNES,  INC..  P.O.  Box 
31577,  .Charlotte.  NC  28231.  Repre- 
sentative: Roger  W.  Rash.  P.O.  Box 
31577.  Charlotte.  NC  28231.  (1) 
Canned  goods,  from  the  facilities 
owned  or  utilized  by  Campbell  Soup 
Co..  at  or  near  Maxton.  NcS^to  points 
in  AL,  FL,  GA,  NC.  SC.  TN.  VA.  and 
the  District  of  Columbia;  and  (2)  Mate- 
rials, supplies  and  equipment,  (except 
In  bulk),  used  In  the  manufacturing 
and  distribution  of  canned  goods  from 
points  in  AL,  PL.  GA,  NC.  SC.  TN.  VA, 
and  the  District  of  Columbia,  to  the 
facilities  owned  or  utilized  by  Camp- 
bell Soup  Co..  at  or  near  Maxton,  NC. 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  SUPPORTING 
SHIPPER(S):  Campbell  Soup  Compa- 
ny. Maxton.  NC.  28364.  SEND  PRO- 
TESTS TO:  Terrell  Price  DS,  800 
Briar  Creek  Road.  Room  CCS  16.  Mart 
Office  Building.  Charlotte.  NC  28205. 

MC  107002  (Sub-542TA).  filed  Janu- 
ary    31.     1979.     Applicant:     MILLER 
TRANSPORTERS.    INC..     P.O.    Box 
1123.  Jackson,  MS  39205.  Representa 
tlve:  John  J.   Borth   (same  as  appli 
cant).  Dry  synthetic  plastics.  In  bulk 
in  tank  vehicles,  from  Memphis,  TN 
to  Ft.  Smith,  AR.  for  180  das^s.  An  un 
derlying  ETA  seeks  90  days  authority 
Supporting      Shlpperis):      Transbulk 
Inc.,  Suite  407,  4646  Poplar  St..  Mem 
phis.  TN  38117.  Send  protests  to:  Alan 
Tarrant.  D/S.  ICC,  Rm.  212.   145  E. 
Amite  Bldg.,  Jackson,  MS  39201. 

MC  107515  (Sub-1203TA),  fUed  Feb- 
ruary 1,  1979.  Appll(amt:  REFRIGER- 
ATED TRANSPORT  CO.,  INC.,  P.O. 
Box  308,  Forest  Park,  Georgia  30050. 
Representative:  Alan  E.  Serby.  Fifth 
Floor.  Lenox  Towers,  South,  3390 
Peachtree  Road,  N.E.,  Atlanta,  Geor- 
gia 30326.  Frozen  inedible  meaX,  meat 
products  and  meat  by-products  (except 
commodities  in  bulk),  from  facilities 
of  Lee  Dog  Food  Co.,  at  or  near  La 
Grange,  KY  to  Alabaster,  AL:  Ocala 
and  Tampa,  FL;  Muscatine.  lA; 
Topeka.  KS.  Wobum.  MA:  St.  Louis 
and  St.  Joseph.  MO;  Crete,  NE;  Co- 
lumbus Sc  Sebring,  OH;  and   Allen- 


FEOHAL  REGISm,  VOL  44,  NO.  4«— FlIOAY.  MARCH  »,  1f7» 


FEDERAL  REGISTER,  VOC  44.  NO.  4»— FUOAY,  MARCH  9,  1979 


UMI 


13118  ' 

town,  PA.  and  points  in  their  respec- 
tive commercial  zones,  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipper(s):  Lee 
.Dog  Food  Co.,  P.O.  Box  205,  La 
Orange.  KY  40031.  Send  protests  to: 
Sara  K.  Davis,  T/A,  ICC,  1252  W. 
Peachtree  St.,  NW,  Room  300,  Atlanta. 
Oeorgia  30309. 

MC  107515  (Sub-1204TA).  filed  Feb- 
ruary 1.  1919.  Applicant:  REFRIGER- 
ATED TRANSPORT  CO..  INC.,  P.O. 
Box  308,  Forest  Park.  Georgia  30050. 
Representatiw:  Alan  E.  Serby.  Fifth 
Floor,  Lenox  Towers,  South,  3390 
Peachtree  Road.  N.E..  Atlanta,  Geor- 
gia 30326.  Such  commodities  as  are 
dealt  in  by  drugstores,  grocery,  and 
food  business  houses  (except  coTnmod- 
ities  in  bulk),  from  the  facilities  of 
Warner-Lambert  Company  and  its  di- 
visions and  subsidiaries  at  or  near 
Rockford,  IL,  to  the  facilities  of 
Warner-Lambert  Company  and  its  di- 
visions and  8ut)sidiarle8  at  Morrow, 
GA,  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
shlpper(s):  Warner-Lambert  Company, 
201  Tabor  Road.  Morris  Plalnes,  NJ 
07950.  Send  protests  to:  Sara  K.  Davis, 
T/A,  ICC.  1252  West  Peachtree  St.. 
NW.  Room  300.  Atlanta,  Georgia 
30309. 

MC  107743  (Sub-53TA).  filed  Novem- 
ber 21,  1978.  and  published  in  the  FR 
Issue  of  January  10.  1979,  and  repub- 
lished as  corrected  this  issue.  Appli- 
cant: SYSTEM  TRANSPORT,  INC., 
E.  11707  Montgomery,  P.O.  Box  3456 
TA.  Spokane.  WA  99220.  Representa- 
tive: James  W.  Hightower,  136 
Wynnewood  Professional  Bldg., 
Dallas.  TX  75224.  Drilling  mud,  clay, 
gilsonite  and  lignite,  (except  in  bulk), 
from  MT.  ND.  SD.  NV.  WY.  to  TX. 
OK.  OR.  WS.  ID.  CA,  IL.  IN,  MO.  PA. 
OH.  WI.  MI.  and  lA.  for  180  days.  Sup- 
porting shipper(s):  Dresser  Industries. 
Inc..  P.O.  Box  6504.  Houston.  TX. 
Send  protests  to:  Hugh  H.  Chaffee  DS. 
ICC,  858  Federal  Bldg..  Seattle.  WA 
98174.  The  purpose  of  this  republica- 
tion is  to  correct  the  proper  authority 
sought. 

MC  110144  (Sub-20TA).  filed  Decem- 
ber 26,  1978.  Applicant:  JACK  C. 
ROBINSON.  d/b/a  ROBINSON 
FREIGHT  IJNES.  3600  Raper  Mill 
Road,  P.O.  Box  10234,  Knoxville,  TN 
37921.  Representative:  Warren  A. 
Goff,  2008  Clark  Tower,  Memphis,  TN 
38137.  General  commodities,  (except 
Classes  A  and  B  explosives,  household 
goods)  as  defined  by  th?  Interstate 
Commerce  Commission,  commodities 
in  bulk,  and  articles  which  require  spe- 
cial equipment,  (a)  Between  Knoxville 
and  Bristol.  TN  via  VS.  Hwy.  ll-W. 
serving  all  intermediate  points  be- 
tween Surgionsville  and  Bristol,  in- 
cluding Surgoinsville  and  Kingsport; 
(b)    Between    Knoxville    and    Bristol. 


NOTICES 

TN.  via  U.S.  Hwy.  11-E,  serving  all  in- 
termediate points  t  between  Johnson 
City  and  Bristol,  Including  Johnson 
City  and  Bristol;  (c)  Between  Knox- 
ville and  Bristol,  TN,  via  Interstate 
Hwy.  81;  (d)  Between  Kingsport  and 
Erwln,  TN,  via  U.S.  Hwy.  23  serving  all 
Intermediate  points:  (e)  Between  Eliza- 
bethton  and  Bristol,  TN,  via  UJS.  Hwy. 
19-E  and  U.S.  Hwy  19,  serving  all  In- 
termediate points;  (f)  Between  Ellza- 
bethton  and  Johnson  City,  TN.  via 
U.S.  Hwy.  321.  serving  all  intermediate 
points;  (G)  Between  Bristol  and  Kings- 
port.  TN.  via  TN  Hwy.  126.  serving  all 
Intermediate  points;  (h)  Between 
Blountvllle,  TN  and  the  Intersection  of 
D.S.  Hwy.  23  and  TN  Hwy.  75.  via  TN 
Hwy.  75.  serving  all  intermediate 
i>oints;  (1)  Between  Blountvllle  and 
Bluff  City.  TN.  via  TN  Hwy.  37,  serv- 
ing all  Intermediate  points;  (J)  Be- 
tween Chattanooga  and  Knoxville,  TN 
over  D.S.  Hwy.  11  and  Interstate  Hwy. 
75.  serving  no  Intermediate  points;  (k) 
Between  Knoxville  and  Memphis,  TN 
over  Interstate  Hwy.  40.  serving  the 
Intermediate  point  of  Nashville,  TN, 
restricted  against  the  handling  of  traf- 
fic originating  at,  destined  to  or  Inter- 
lined at  Memphis,  TN.  NoTE.«-Appll- 
cant  desires  to  tack  his  Sub  7  authori- 
ty at  Chattanooga  in  order  to  perform 
a  through  service  to  Memphis,  TN;  to 
tack  his  Sub  9  and  Sub  15  authority  In 
order  to  reach  the  applied  for  rout^ 
at  Knoxville  from  points  authorized  in 
Roane.  Loudon  and  Blount  counties 
therein,  to  tack  Sub  14  at  Chattanooga 
to  perform  through  services  to  and 
from  points  in  Polk  County.  TN;  and 
to  tack  his  Sub  19  authority  at  Knox- 
ville in  order  to  serve  points  on  his 
route  to  Sneedvllle.  TN.  Applicant  de- 
sires to  interline  with  other  carriers  at 
all  gateways  for  180  days.  An  underly- 
ing ETTA  seeks  90  days  authority.  Sup- 
porting shipper(s):  There  are  approxi- 
mately (48)  statements  of  support  at- 
tached to  this  application  which  may 
be  examined  at  the  Interstate  Com- 
merce Commission  in  Washington. 
D.C.,  or  copies  thereof  which  may  be 
examined  at  the  field  office  named 
below.  Send  protests  to:  Glenda  Kuss 
Transp.  Asst..  ICC.  Suite  A-422-U.S. 
Court  House.  801  Broadway,  Nashville. 
TN  37203. 

MC  110420  (Sub-797TA).  filed  Feb- 
ruary 6.  1979.  Applicant:  QUALITY 
CARRIERS.  INC..  P.O.  Box  186. 
Pleasant  Prairie.  WI  53158.  Repre- 
sentative: John  R.  Sims.  Jr..  915  Penn- 
sylvania Bldg..  425-13th  St.  NW.. 
Washington.  EXT  20004.  Liguid  choco- 
late products,  in  bulk,  in  tank  vehicles, 
from  the  facilities  of  M  &  M  Mars,  a 
division  of  Mars.  Inc.  at  or  near  Chica- 
go, IL.  Elizabethtown,  PA  and  Waco, 
TX  to  the  facilities  of  M  ^  M  Mars,  a 
division  of  Mars.  Inc.  at  or  near  Cleve- 
land. TN.  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  Support- 


ing Shlpperts):  M  &  M  Mars.  Dlv.  of 
Mars,  Inc.,  High  St..  Hackettstown.  NJ 
07840.  Send  protests  to:  Gail  Daugh- 
erty.  Transportation  Asst..  Interstate 
Commerce  Commission.  Bureau  of  Op- 
erations, U.S.  Federal  Building  & 
Courthouse,  517  East  Wisconsin 
Avenue,  Room  619,  Milwaukee,  Wis- 
consin 53202. 

MC  110988  (Sub-380TA),  filed  Feb- 
ruary 6,  1979.  Applicant:  SCHNEIDER 
TANK  LINES,  INC.,  4321  W.  College 
Ave.,  Appleton,  WI  54911.  Representa- 
tive: John  R.  Patterson,  2480  E.  Com- 
mercial Blvd..  Ft.  Lauderdale.  FL 
33308.  Chemicals,  acids,  and  cleaning 
compounds  from  Mlnneapolis-St.  Paul. 
MN  to  points  In  LA.  MN.  ND,  SD,  & 
WI,  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shippers ):  Klenzade  Products,  Dlv.  of 
Economics  Lab.,  Inc..  Osbom  Bldg..  St. 
Paul,  MN  55102.  Send  protests  to:  Gall 
Daugherty,  Transportation  Asst..  In- 
terstate Commerce  Commission. 
Bureiu  of  Operations.  U.S.  Federal 
Building  &  Courthouse.  517  East  Wis- 
consin Avenue.  Room  619,  Milwaukee. 
Wisconsin  53202. 

MC  113325  (Sub-156TA),  filed  Feb- 
ruary 1,  1979.  Applicant:  SLAY 
TRANSPORTATION  COMPANY. 

INC.,  2001  S.  Seventh  St^  St.  Louis. 
MO.  63104.  Representative:  T.  M. 
Tahan  (same).  Svoeetenert,  In  bulk, 
from  the  facilities  of  Industrial 
Sugars,  Inc.  at  or  near  St.  Louis.  MO 
to  all  points  In  KY.  TN.  AR.  lA.  OH. 
IN.  KS,  IL  and  MO.  for  180  days.  Sup- 
porting Shipper(s):  Industrial  Sugars, 
180  E.  Broad  St.,  Columbus,  OH  43215. 
Send  protests  to:  P.  E.  Binder,  ADS, 
ICC.  Rm  1465,  210  N.  12th  St..  St. 
Louis.  MO  63101. 

MC  113666  (Sub-148TA).  filed  Feb- 
ruary 1.  1979.  Applicant:  FREEPORT 
TRANSPORT.  INC..  1200  Butler 
Road,  Freeport,  PA  16229.  RepresenU- 
tive:  Daniel  R.  Smetanlck  (same  as  ap- 
plicant). Zinc,  zinc  oxide,  zinc  dust, 
lead  sheet,  metallic  cadmium,  zinc 
dross,  zinc  residue,  zinc  skimmings, 
and  materials,  equipment  and  supplies 
used  in  the  production  of  zinc  and 
zinc  oxide,  between  Josephtown.  PA. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except 
AK  and  HI)  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting Shippers):  St.  Joe  Zinc  Com- 
"^tny.  Two  Oliver  Plaza.  Pittsburgh, 
PA  15222.  Send  protests  to:  John  J. 
England.  District  Supervisor,  Inter- 
state Commerce  Commission.  2111 
Federal  Building.  1000  Liberty 
Avenue.  Pittsburgh.  PA  15222. 

MC  114194  (6ub-211TA).  filed  Febru- 
ary 5.  1979.  Applicant:  KREIDER 
TRUCK  SERVICE.  INC..  8003  Collins- 
vUle  Road.  East  St.  Louis.  Illinois 
62201.  Representative:  Donald  D. 
Metzler  (same  as  above).  Bulk  soybean 


meal,  from  Lafayette,  IN,  to  the  States 
of  Michigan,  New  York,  Ohio,  and 
Pennsyh-anla.,  for  180  daj-s.  Support- 
ing shippers):  Ralston  Purina  Compa- 
ny, Checkerboard  Square,  St.  Louis, 
MO.  63188.  Send  protests  to:  Charles 
D.  Little,  District  Supervisor.  Inter- 
state Commerce  Commission.  414 
Leland  Office  Building,  527  East  Cap- 
itol Avenue,  Springfield.  Illinois  62701. 

MC  114890  (Sub-87TA).  filed  Febru- 
ary 6.  1979.  Applicant:  COMMERCIAL 
CARTAGE  CO..  343  Axmlnlster  Dr.. 
Fenton.  MO  63026.  Representative: 
David  A.  Cherry.  P.O.  Box  1540. 
Edmond,  OK  73034.  Printing  ink  and 
printing  ink  ingredients,  In  bulk,  in 
tank  vehicles,  from  St.  Louis.  MO  to 
points  in  AR,  DE,  IL.  IN.  KS.  KY.  MI, 
MN.  NY.  OH.  PA.  TN,  VA  and  WI,  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shlpper(s): 
Crown  Zellerbach  Corp.,  4150  Can- 
Lane  a..  Shrewsbury,  MO  63119.  Send 
protests  to:  P.  E.  Binder,  ADS.  ICC. 
Rm  1465,  210  N.  12th  St..  St.  Louis, 
.    MO  63101. 

MC  115162  (Sub-455TA),  filed  Febru- 
ary 2.  1979.  Applicant:  POOLE 
TRUCK  LINE.  INC..  P.O.  Box 
^  (Drawer)  500.  Evergreen.  AL  36401. 
Representative:  Robert  E.  Tate,  (same 
address  as  applicant).  (1)  Zinc  oxide, 
zinc  dust,  zinc  slabs  and  zinc  dross 
(except  commodities  in  bulk  In  tank 
vehicles)  from  the  facilities  of  St.  Joe 
Zinc  Company,  at  Josephtown,  Potter 
Township,  Beaver  County.  PA.  to 
points  in  GA.  FL.  AL.  MS,  LA,  TX  and 
•TN;  and  (2)  materials  and  supplies 
used  in  the  manufacture,  installation 
and  distribution  of  zinc  oxide,  zinc 
dust,  zinc  slabs  and  zinc  dross  (except 
commodities  in  bulk  In  tank  vehicles), 
from  points  in  GA,  PL.  AL.  MS.  LA. 
TX.  and  TN,  to  the  facilities  of  St.  Joe 
Zinc  Company,  at  Josephtown,  Potter 
Township.  Beaver  County.  PA.  for  180 
days.  Supporting  shipper(s):  St.  Joe 
Zinc  Company.  Two  Oliver  Plaza. 
Pittsburgh.  PA  15222.  Send  protests 
to:  Mabel  E.  Holston,  Transportation 
Asst..  Bureau  of  Operation.  ICC. 
Room  1616-2121  Building.  Birming- 
ham. AL  35203. 

MC  115331  (Sub-483TA),  filed  Janu- 
ary 29.  1979.  Applicant:  TRUCK 
TRANSPORT,  INCORPORATED.  29 
Cla>-ton  Hills  Lane.  St.  Louis.  MO 
63131.  Representative:  Steve  Vogt. 
11040  Manchester  Rd..  St.  Louis.  MO 
63122.  Borate  rock,  crushed,  in  bulk  in 
tank  vehicles,  from  King's  Creek.  SC 
to  Jackson.  TN.  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  shipper(s):  Owens-Coming 
Fiberglas  Corp..  F^berglas  Tower. 
Toledo,  OH  43659.  Send  protests  to: 
P.E.  Binder.  ADS.  ICC.  Rm  1465.  210 
N.  12th  St.,  St.  Louis.  MO  63102. 

MC  115331  (Sub-484TA).  filed  Febru- 
ary    6.      1979.     Applicant:     TRUCK 
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TRANSPORT.  INCORPORATED.  29 
aayton  Hills  Ln..  St.  Louis.  MO  63131. 
Representative:  J.  R.  Ferris.  11040 
Manchester  Road,  St.  Louis,  MO 
63122.  (1)  Beverages,  carbonated  or 
phosphated,  non-alcohpUc,  in  contain- 
ers, from  the  facilities  of  Taylor  Bev- 
erages at  or  near  Hazelwood,  MO;  and 
(2)  Materials  and  supplies  used  or 
useful  in  the  production,  distribution 
and  sales  of  the  commodities  in  (1) 
above  (except  in  bulk),  from  Chica«ro, 
Kanlcakee,  Plainfield  and  Streator,  IL; 
Marlon.  LaPorte.  Indianapolis.  Dun- 
kirk and  Gas  C^ity,  IN;  Atlanta.  GA: 
Kansas  City.  KS;  Jackson.  Columbus 
and  Mineral  Wells,  MS;  Columbus  and 
Mt.  Vernon.  OH;  Tulsa  and  Muskogee. 
OK  and  Memphis.  TN  to  the  facilities 
of  Taylor  Beverages  at  or  near  Hazel- 
wood.  MO.  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing Shippers):  Taylor  Beverages.  Inc.. 
555  Brown  Rd..  Hazelwood.  MO  63042. 
Send  protests  to:  P.  E.  BINDER.  DS. 
ICC.  Rm.  1465.  210  N.  12th  St..  St. 
Louis.  MO  6310L 

MC  115496  (Sub-llSTA).  filed  Febru- 
ary 1,  1979.  Applicant:  LUMBER 
TRANSPORT.  INC..  P.O.  Box  11, 
Cochran,  Georgia  31014.  Representa- 
tive: Virgil  H.  Smith,  Suite  12.  1587 
Phoenix  Blvd.,  Atlanta.  Georgia  30349. 
Expanded  Vrethane  Panels  and  Ex- 
panded Plastic  Materials  from  Dallas. 
TX  and  Greer,  8C  to  points  in  the 
United  States  in  and  East  of  TX,  AR. 
MO.  IL.  and  WI.  for  180  days.  An  un- 
derlying ETA  seeks  90  day  authority. 
Supporting  Shipper(s):  Rmax.  Inc., 
13524  Welch  Road.  Dallas.  Texas 
75340.  Send  protests  to:  Sara  K.  Davis. 
T/A.  Interstate  Commerce  Commis- 
sion, 1252  W.  Peachtree  Street.  N.W.. 
Room  300.  Atlanta.  Georgia  30030. 

MC  115651  (Sub-54TA),  filed  Janu- 
ary 8.  1979.  Applicant:  KANEY 
TRANSPORTATION.  INC..  7222  Cun- 
ningham Road.  Rockford.  IL  61102. 
Representative:  Robert  D.  Higgins 
(same  address  as  applicant).  Sand  in 
bulk,  from  LaSalle  County,  IL  and 
Berien  County,  ML,  to  AL.  AR.  CT. 
DE,  FL,  GA,  IL,  IN.  lA,  KS,  KY,  LA, 
ME,  MD,  MA.  MI,  MN,  MS,  MO,  NE, 
NH,  NJ,  NY,  NC,  ND,  OH.  OK.  PA. 
RI.  SC.  SD,  TN,  TX,  VT,  VA,  WV,  and 
WI,  for  180  days.  Supporting 
shlpperts):  J.  J.  Stefanec,  Traffic  Man- 
ager. Manley  Bros..  P.O.  Box  538. 
Chesterton,  IN  46304.  Send  protests 
to:  Lois  M.  Stahl,  Transp.  Asst.,  ICC. 
219  S.  Dearborn  Street.  Room  1386. 
Chicago.  IL.  60604. 

MC  115826  (Sub-387TA).  filed  Febru- 
ary 1.  1979.  Applicant:  W.  J.  DIGBY. 
INC.,  6015  East  58th  Ave.,  Commerce 
City,  CO  80022.  Representative: 
Howard  Gore  (same  address  as  above). 
Carpet  and  carpet  padding,  from  Los 
Angeles,  CA  to  points  in  OR,  WA  and 
AZ,      for      180      days.      Supporting 
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Shlpperts):  General  Pelt  Industries. 
Inc.,  Park  80  Plaza  West-One,  Saddle 
Brook,  NJ  07662.  Send  protests  to:  Dis- 
trict Supervisor  Herbert  C.  Ruoff,  492 
U.S.  Customs  House,  721  19th  Street, 
Denver,  CO  80202. 

MC  115826  (Sub-388TA),  filed  Febru- 
ary 1,  1979.  Applicant:  W.  J.  DIGBY. 
INC.,  6015  East  58th  Avenue,  Com- 
merce City,  CO  80022.  Representative: 
Howard  Gore  (same  address  as  aoove). 
Meat,  from  Omaha,  NE  to  points  in 
CA,  for  180  days.  Underlying  ETA 
seeks  90  days  authority.  Supporting 
Shlpperts):  Armour  Foods  Co.,  Grey- 
hound Towers,  Phoenix,  AZ  85077. 
Send  protests  to:  District  Supervisor 
Herbert  C.  Ruoff,  492  U.S.  Customs 
House,  721  19th  Street.  Denver,  CO 
80202. 

MC  115826  (Sub-389TA).  filed  Febru- 
ary 1,  1979.  Applicant:  W.  J.  DIGBY. 
INC.,  6015  East  58th  Avenue,  Com- 
merce City,  CO  80022.  Representative: 
Howard  Gore  (same  address  as  above). 
Meat  and  packinghouse  products, 
from  facilities  of  Wilson  Foods  Corp.. 
near  Cedar  Rapids.  Cherokee  and  Des 
Moines.  LA  to  points  in  CO,  for  180 
days.  RESTRICTED  to  transportation 
originating  at  the  above  named  origins 
and  destined  to  named  destinations. 
Supporting  Shlpperts):  Wilson  Foods 
Corporation,  4545  Lincoln  Blvd.,  Okla- 
homa City,  OK  73105.  Send  protests 
to:  District  Supervisor  Herbert  C. 
Ruoff,  492  U.S.  Customs  House,  721 
19th  Street,  Denver,  CO  80202. 

MC  115841  (Sub-674TA),  fUed  Febru- 
ary 1,  1979.  Applicant:  COLONIAL 
REFRIGERATED  TRANSPORTA- 
TION, INC.,  9041  Executive  Park 
Drive,  Suite  110.  Bldg.  100,  KnoxvlUe. 
TN  37919.  Representative:  D.  R. 
Beeler  (same  address  as  applicant). 
Margarine,  shortening,  salad  oils, 
bacon  bits,  powdered  milk,  and  butter. 
from  Port  Worth,  TX  to  points  in  AL. 
AR.  FL.  GA.  LA.  and  MS.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shlpperts):  Collier^ 
Industries.  Dlv.  of  Wilsey  Foods.  Inc.. 
915  East  9th  St.,  Ft.  Worth,  TX  76102. 
Send  protests  to:  Glenda  Kuss,  TA, 
ICC.  Suite  A-422,  U.S.  Court  House, 
801  Broadway,  NashviUe.  TN  37203. 

MC  115931  (Sub-BOTA),  filed  Febru- 
ary 1,  1979.  Applicant:  BEE  LINE 
TRANSPORTATION.  INC.,  P.O.  Box 
3987,  Missoula,  MT  59806.  Representa- 
tive: William  (jrimshaw  (same  address 
as  applicant).  Pre-cut  and  knocked 
down  log  homes  and  hardware  and  ac- 
cessories used  in  the  erection  thereof 
from  Ravalli  County,  MT  to  points  in 
the  U.S.  including  AK  but  excluding 
MT  and  HI,  for  180  dajrs.  An  underly- 
ing ETTA  seeks  90  days  authority. 'Sup- 
porting Shlpperts):  Alpine  Log  Homes, 
Inc.,  Box  85,  Victor,  MT  59875.  Send 
protests  to:  I*aul  J.  Labane,  D/S,  ICC, 
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2602  First  Avenue  North.  Billings.  MT 
59101. 

MC  116254  (Sub-249TA).  filed  Febru- 
ary 2.  1979.  Applicant:  CHEM-HAUL- 
ERS.  INC..  118  East  Mobile  Plaza. 
Florence.  AL  35630.  RepresenUtive: 
Randy  C.  Luffman  (same  address  as 
applicant).  Chemicals,  in  bulk,  from 
Marengo  County,  AL,  to  points  in  AL. 
GA.  FL.  MI.  TN,  AR.  SC.  NC.  TX.  LA. 
VA,  NY.  WI.  MI,  OK,  OH.  MO.  IN.  IL. 
PA.  MN.  lA.  KY,  WV  and  MS.  for  180 
days.  Supporting  shipperts):  Borden 
Chemical,  division  of  Borden.  Inc..  180 
East  Broad  Street.  Columbus.  OH 
43215.  Send  protests  to:  Mabel  E.  Hol- 
ston.  Transportation  Asst.,  Bureau  of 
Operation.  ICC,  Room  1616—2121 
Building.  Birmingham.  AL  35203. 

MC  116474  (Sub-42TA).  filed  Febru- 
ary 1.  1979.  Applicant:  LEAVITTS 
FREIGHT  SERVICE.  INC..  3855  Mar- 
cola  Road.  Springfield.  OR  97477.  Rep- 
resentative: David  C.  White.  2400  S.W. 
Fourth  Avenue.  Portland,  OR  97201. 
Contract  carrier— irregular  routes; 
Treated  poles  from  points  in  Washing- 
ton and  Yamhill  Counties,  OR  to 
points  in  CA  and  NV,  under  contract 
with  North  Pacific  Lumber  Company, 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
shipperts):  North  Pacific  Lumber 
Company,  P.O.  Box  3915,  Portland, 
OR  97208.  Send  protests  to:  A.  E. 
Odoms.  DS.  ICC.  114  Pioneer  Court- 
house. Portland.  OR  97204. 

MC  117820  (Sub-27TA).  filed  Febru- 
ary 2.  1979.  Applicant:  AURELIA 
TRUCKING  CO..  2121  Petit  St..  Port 
Huron.  MI  48060.  Representative: 
Robert  D.  Schuler.  100  West  Long 
Lake  kd..  Suite  102,  Bloomfield  HUls, 
MI  48013.  Candy  and  confectionary 
items,  dessert  preparations.  N.O.I.. 
gumball  machines  and  stands,  and  re- 
lated advertising  and  promotional  ma- 
terial, (except  in  bulk).  In  vehicles 
equipped  with  mechanical  refrigera- 
tion, from  the  facilities  of  Leaf  Con- 
fectionary. Inc.  in  Chicago.  IL  to 
points  ip  DE.  DC,  CT.  MA,  MD.  MI, 
NJ.  NY.  OH.  PA.  RI.  VA.  and  WV.  Re- 
stricted to  traffic  originating  at  the 
named  origin  and  destined  to  the 
named  destinations,  for  180  days.  Sup- 
porting shipper<s):  Leaf  Confection- 
ary. Inc.,  1155  N.  Cicero.  Chicago.  IL 
60651.  Send  protests  to:  Tim  Quinn. 
E>S.  ICC>  604  Federal  BuUding  and 
U.S.  Courthouse,  231  W.  Lafayette 
Blvd.,  Detroit.  MI  48226. 

MC  117820  (Sub-28TA).  filed  Febru- 
ary 2.  1979.  Applicant:  AURELIA 
TRUCKING  CO..  2121  Petit  St..  Port 
Huron.  MI  48060.  Representative: 
Robert  D.  Schuler.  100  West  Long 
Lake  Rd..  Suite  102.  Bloomfield  HUls. 
MI  48013.  Fruit  juices,  (except  in 
bulk),  from  the  facilities  of  Orchard 
Grove  Company  at  or  near  Lansing. 
MI  to  points  in  the  Chicago,  IL  com- 
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mercial  zone,  restricted  to  traffic  origi- 
nating at  the  named  origin  and  des- 
tined to  the  named  destination,  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipper(s): 
Orchard  Grove  Company.  2701  East 
Michigan  Ave..  Lansing.  MI  48912. 
Send  protests  to:  Tim  Quinn.  DS.  ICC. 
604  Federal  Building  and  U.S.  Court- 
house. 231  W.  Lafayette  Blvd..  Detroit. 
MI  48226. 

MC  117883  (Sub-239TA).  filed  Febru- 
ary 5.  1979.  Applicant:  SUBLER 
TRANSFER.  INC..  1  Vista  Drive.  P.O. 
Box  62.  Versailles.  OH  45380.  Repre- 
sentative: Neil  E.  Hannan.  (same  as  ap- 
plicant). Foodstuffs,  except  in  bulk, 
from  the  facilities  of  Duffy-Mott  Co.. 
Inc..  at  Hamlin.  Holley  and  William- 
son. NY.  to  all  points  in  the  states  of 
IL.  IN.  lA.  KS.  KY.  MI.  MN.  MO.  NE. 
OH  and  WI.  for  180  days.  Supporting 
Shipper(s):  DuffyMott  Co..  Inc.. 
Frank  Bozio.  General  Traffic  Man- 
ager. 370  Lexington  Ave..  New  York. 
NY  10017.  Send  inntests  to:  Paul  J. 
Lowry.  DS.  ICC.  551%^B  Federal  Build- 
ing. 550  Main  St..  Cincinnati.  OH 
45202. 

MC  118806  (Sub-67TA).  filed  Decem- 
ber 26.  1978.  Applicant:  ARNOLD 
BROS.  TRANSPORT.  LTD..  851  Lagi- 
modiere  Blvd..  Winnipeg.  Manitoba. 
Canada  R2J  3K4.  Representative:  Ber- 
nard J.  Kempare.  10  South  LaSalle 
Street.  Suite  1600.  Chicago.  IL  60603. 
Such  commodities  as  are  dealt  In.  or 
used  by.  agricultural  equipment.  In- 
dustrial equipment  and  lawn  and  lei- 
sure product  dealers  (except  commod- 
ities in  buUt).  between  the  facilities  of 
Deere  &  Company  located  in  IL.  WI 
and  lA.  on  the  one  hand.  and.  on  the 
other,  ports  of  entry  on  the  Interna- 
tional Boundary  Line  between  the 
United  States  and  Canada  located  in 
MI.  NY.  VT.  NH.  and  ME.  Restriction: 
(1)  The  Transportation  authorized 
herein  is  restricted  to  foreign  com- 
merce. (2)  The  transportation  author- 
ized herein  is  restricted  ta  traffic  origi- 
nating at  or  destined  to  the  facilities 
and/or  dealers  of  John  Deere  Limited 
In  the  Provinces  of  Quebec,  Prince 
Edward  Island.  Nova  Scotia,  New 
Brunswick  and  Newfoundland. 
Canada,  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing shippers ):  Deere  &  Company. 
John  Deere  Road.  Mollne.  IL  61265. 
Send  protests  to:  Ronald  R.  Mau  DS. 
ICC.  Room  268  Federal  Building  and 
U.S.  Post  Office.  657  2nd  Avenue 
North.  Fargo.  ND  58102. 

MC  119399  (Sub-91TA).  filed  Febru- 
ary 2.  1979.  Applicant:  CONTRACT 
FREIGHTERS.  INC..  P.O.  Box  1375. 
Joplln.  MO  64801.  Representative: 
WUbum  L.  Williamson.  2601  North- 
west Expressway,  Oklahoma  City,  OK 
73112.  Cheese,  from  points  In  MN  and 
WI  to  the  facilities  of  L.  D.  Schrelber 


Cheese  Co..  Inc..  In  Barry.  Jasper. 
Lawrence  and  Newton  Counties.  MO 
for  180  days.  Supporting  Shlpper(s):  L. 
D.  Schreiber  Cheese  Co..  Green  Bay. 
WI  54305.  Send  protests  to:  DS  John 
V.  Barry.  ICC.  600  Federal  Bldg..  911 
Walnut.  Kansas  City.  MO  64 106. 

MC  119493  (Sub-254TA).  filed  Janu- 
ary 5.  1978.  Applicant:  MONKEM 
COMPANY.  INC.fi^P.O.  Box  1196. 
Joplln,  MO  6480 1.  Representative: 
Thomas  D.  Boone  (same  address  as  ap- 
plicant). (1)  Petroleum,  petroleum 
products,  vehicle  bqdy  sealer  and/or 
sound  deadener  compounds,  (except  In 
bulk,  in  tank  vehicles),  and  filters; 
from  points  in  Warren  County.  MS.,  to 
points  in  and  east  of  ND.  SD.  NE.  CO. 
OK,  and  TX.  except  those  In  ME.  MA, 
NH.  VT.  RI.  and  CT;  (2)  Petroleum,  pe- 
troleum products,  vehicle  body  sealer 
and/or  sound  deadener  compounds, 
filters  Tuaterials.  supplies  and  equip- 
ment as  are  used  In  the  manufacture, 
sale,  and  distribution  of  the  commod- 
ities named  in  Part  I.  above,  (except  In 
bulk.  In  tank  vehicles).  From  points  In 
AL,  GA,  IL.  IN.  KY.  NY.  OK.  PA.  RI. 
SC.  VA.  and  WV..  to  points  In  Warren 
County.  MST  restricted  In  parts  I  ahd 
II  to  shipments  originating  at  or  des- 
tined to  faculties  of  Quaker  State  Oil 
Refining  Corp.,  located  in  Warren 
County.  MS.  for  180  days.  Ah  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting shlpper(s):  Quaker  State  OU 
Refining  Corporation.  OHl  City.  PA 
16301.  Send  protests  to:  John  V.  Barry 
DS.  Room  600.  911  Walnut.  Kansas 
City.  MO  64106. 

MC  119767  (Sub-347TA).  fUed  Janu- 
ary 3.  1979.  Applicant:  BEAVER 
TRANSPORT  CO..  P.O.  Box  186. 
Pleasant  Prairie.  WI  53158.  Repre- 
sentative: Michael  V.  Kaney  (same  ad- 
dress as  applicant).  Animal  and  vege- 
table oils,  animal  and  vegetable  oil 
products,  and  food  seasoning  or  curing 
compounds,  (except  In  bulk.  In  tank 
vehicles),  from  Chicago.  IL,  LoulsvlUe. 
KY  and  points  in  Will  Co..  IL  to  IL. 
IN.  lA.  KY,  MI.  MN.  MO.  OH.  and  WI 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
shippers):  SCM  Corporation,  900 
Union  Commerce  Bldg.,  Cleveland.  OH 
44115.  Send  protests  to:  Gail  Daugh- 
erty  Transp.  Asst..  ICC.  U.S.  Federal 
BuUding  Si  Courthouse.  517  East  Wis- 
consin Avenue.  Room  619.  MUwaukee. 
WI  53202. 

MC  119912  (8ub-2TA).  filed  Febru- 
ary 6.  1^79.  Applicant:  SUNRISE 
TRANSPORTATION.  INC..  9850  East 
Highway  120.  Manteca.  CA  95336. 
Representative:  Thomas  M.  Loughran. 
100  Bush  Street.  2l8t  Floor.  San  Fran- 
cisco. CA  94104.  Lime,  In  bulk.  In  tank 
or  hopper  type  vehicles,  from  Arrow- 
Ume,  NV  and  Nelson.  AZ  to  points  In 
CA  In  or  north  of  San  Luis  Obispo. 
Kern  and  Inyo  Counties,  for  180  days. 
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An  underlying  ETTA  seeks  90  days  au- 
thority. Supporting  shipper(s):  Cen- 
tral Contra  Costa  Sanitary  District. 
FOB  5266  Walnut  Creek,  CA  94596 
and  The  FUntkote  Lime  Products  Co. 
A  Div.  of  The  FUntkote  Company  4700 
Ramona  Boulevard,  Monterey  Park, 
CA  91754.  Send  protests  to:  District 
Supervisor  A.  J.  Rodriguez,  211  Main 
Street,  Suite  500.  San  Francisco.  CA 
94105. 

MC  120098  (Sub-32TA),  filed  Decem- 
ber 29,  1978.  Applicant:  UINTAH 
FREIGHTWAYS,  1030  South  Red- 
wood Road.  Salt  Lake  City.  UT  84104. 
Representative:  Robert  L.  Bloomquist. 
1030  South  Redwood  Road.  Salt  Lake 
City,  UT  84104.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: General  commodities,  except  com- 
modities of  unusual  value,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipment  and  classes  A 
and  B  explosives.  Between  Vernal.  UT, 
and  Denver.  CO;  from  Vernal.'  UT. 
over  U.S.  Highway  40  to  Denver.  CO. 
and  return,  serving  all  Intermediate 
points  between  Vernal.  UT,  and  Craig. 
CO;  Between  Baggs.  WY.  and  Denver. 
CO:  from  Baggs.  WY.  over  Wyoming 
Highway  789  to  Junction  1-80,  then 
over  1-80  to  Cheyenne,  WY,  then  over 
1-25  to  Denver.  CO.  and  return  over 
"the  same  route.  Between  Price.  UT. 
and  Denver.  CO;  from  Price.  UT.  over 
U.S.  Highway  50/6  to  Grand  Junction. 
CO.  then  over  U.S.  Highway  6  (1-70) 
to  Denver.  CO.  and  return  over  the 
same  route.  Applicant  requests  author- 
ity to  interline  at  Denver.  Grand  Junc- 
tion, and  Craig.  CO,  and  to  tack  with 
its  present  authority  at  Vernal  and 
Price,  UT.  and  Baggs.  WY,  and  au- 
thority to  serve  the  commercial  zones 
of  all  authorized  service  points,  for  180 
days.  SUPPORTING  SHIPPER(S): 
There  are  approximately  (36)  state- 
ments of  support  attached  to  this  ap- 
plication which  may  be  examined  at 
the  Interstate  Commerce  Commission 
in  Washington.  D.C.,  or  copies  thereof 
which  may  be  examined  at  the  field 
office  named  below.  SEND  PRO- 
TESTS TO:  L.  D.  Heifer  DS,  ICC.  5301 
Federal  Building,  Salt  Lake  City.  UT 
84138. 

MC  121626  (Sub-IOTA).  filed  Febru- 
ary 1.  1979.  Applicant:  BAYVIEW 
TRUCKING.  INC..  7080  Florin-Per- 
kins Road.  Sacramento.  CA  95828. 
Representative:  Ann  M.  Pougiales.  100 
Bush  Street.  21st  Floor,  San  Francis- 
co, CA  94104.  Inedible  meats,  meat 
products,  and  meat  by-products  from 
the  facilities  of  Consolidated  Pet 
Foods.  Inc.,  at  or  near  AmarlUo.  TX  to 
the  facilities  of  Kal  Kan  Foods,  Inc., 
at  or  near  Vernon,  CA,  for  180  days. 
An  underlying  ETTA  seeks  90  days  au- 
thority.   Supporting    Shipper(s):    Kal 
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Kan  Foods.  Inc.,  3386  E.  44th  Street. 
Vernon.  CA  90058.  Send  protests  to: 
District  Supervisor  A.  J.  Rodriguez, 
211  Main  Street,  Suite  500.  San  Fran- 
cisco, CA  94105. 

MC  136501  ((Sub-5TA),  fUed  Decem- 
ber 28.  1978.VApplicant:  CARDOSI 
CONTRACT  REi!«IGERATED  EX- 
PRESS. INC..  5885  Jetway  Street.  Ar- 
lington. TN  38Q02.  Representative:  Mr. 
Thomas  A.  Stroud.  2008  Clark  Tower. 
5100  Poplar  Avenue.  Memphis,  TN 
38137.  Authority  sought  to  operate  as 
a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Merchandise  as  is  dealt  in  by  whole- 
sale, retail  and  chain  grocery  and  food 
business  bauses.  and  in  connection 
therewith,  equipment,  materials  and 
supplies  used  in  the  conduct  of  such 
businesses,  (excluding  commodities  In 
bulk),  between  the  facilities  of  the 
Kroeger  Co..  at  or  near  Clnclrmati. 
Springdale.  Woodlawn,  Blue  Ash,  Co- 
lumbus, and  WhitehaU.  OH.  on  the 
one  hand,  and,  on  the  other,  points  In 
the  states  of  OH.  IN,  IL,  MO.  AR.  TX. 
TN.  KY.  GA.  VA.  WV,  MI,  PA.  and 
FL,  under  a  continuing  contract  or 
contracts,  with  the  Kroeger  Co.,  re- 
stricted to  operations  conducted  in  ve- 
hicles equipped  with  mechanical  re- 
frigeration, for  180  days.  An  underly- 
ing ETA  seeks  30  days  authority.  SUP- 
PORTING SHIPPER(S):  The  Kroeger 
Co..  1014  Vine  Street.  Clnclrmati.  OH 
45201.  SEND  PROTESTS  TO:  Mr. 
Floyd  A.  Johnson  DS.  ICC.  100  North 
Main  Building.  Suite  2006.  100  North 
Main  Street.  Memphis.  TN  38103. 

MC  140134  (Sub-IITA).  fUed  Janu- 
ary 3.  1979.  Applicant:  CALDARULO 
TRADING  CO..  2840  South  Ashland 
Avenue.  Chicago.  IL  60608.  Repre- 
sentative: Richard  A.  Kerwln.  180 
North  LaSaUe  Street,  Chicago,  IL 
60601.  Authority  sought  to  operate  as 
a  contract  carrier,  by  motor  vehicle, 
over  Irregular  routes,  transporting: 
Foodstuffs,  (except  In  bulk),  from  the 
facilities  of  Sanna  Division,  Beatrice 
Foods  Co.,  l(x»ted  at  or  near  Meno- 
monie.  Vesper,  Cameron,  Eau  Claire 
and  Wisconsin  Rapids,  WI..  to  points 
In  AZ.  CA.  CO.  ID.  MT.  NV.  NM.  ND. 
OR,  SD,  UT,  WA  and  WY.,  restricted 
to  the  transportation  of  traffic  origi- 
nating at  the  named  origins  and  des- 
tined to  the  named  destination  states, 
under  a  continuing  contract,  or  con- 
tracts, with  Sanna  Division.  Beatrice 
Foods  Co..  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  SUP- 
PORTING SHIPPER(S):  James  P. 
Zenzinger  Transp.  Mgr..  Saima  Di\i- 
slon.  Beatrice  Foods  Co..  P.O.  Box 
8046.  Madison,  WI  53708.  SEND  PRO- 
TESTS TO:  Lois  M.  Stahl  Transp. 
Asst.,  ICC,  Everett  McKlrUey  Dlrksen 
Bldg.,  219  S.  Dearborn,  St.,  Room 
1386,  Chicago,  IL  60604. 
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MC  143289  (Sub-6TA).  fUed  E>ecem- 
ber  19.  1978.  Applicant:  FEDEHIATED 
TRANSPORT  SYSTEMS.  800  South 
McGarry  Street,  Los  Angeles,  CA 
90021.  Representative:  Lucy  Kennard 
BeU,  of  Daniel  M.  Shapario  Law  Of- 
fices, 9701  Wilshlre  Blvd.,  Suite  829, 
Los  Angeles,  CA  90212.  Authority 
sought  to  operate  as  a  contract  carri- 
er, by  motor  vehicle,  over  irregular 
routes,  transporting:  Adhesive  ce- 
ments; boot  and  shoe  findings,  includ- 
ing counters,  heels,  pads,  shanks,  soles, 
taps,  welting  (rubber,  plastic  or  foam); 
Fabric,  fireproofed.  oUed  or  water- 
proofed; Fabric,  friction  (coated  or 
processed  with  soft  gum.  unvulcanized 
rubber  or  other  sticky  coating);  Plastic 
articles.  In  barrels,  boxes  or  crates; 
Plastic  film  or  sheeting,  printed  or  not 
printed.  In  flat  sheets  or  In  rolls; 
Rubber  (elastic)  bands;  Tape,  Insulat- 
ing, friction  or  electrical  (cloth,  plastic 
or  rubber),  from  Canton.  MA.,  to 
points  and  places  In  California. 
Tucson,  Arizona,  Chicago,  Illinois;  and 
St.  Louis,  MO.,  under  a  continuing 
contract  or  (x>ntracts.  with  Plymouth 
Rubber  Company,  Inc..  located  In 
Canton.  MA.,  for  180  days.  An  under- 
lying ETA  seeks  90  days  authority. 
SUPPORTING  SHIPPER(S):  Plym- 
outh Rubber  Company.  Inc..  Revere 
Street,  Canton,  MA.  SEND  PRO- 
TESTS TO:  Irene  Carlos  Transp. 
Asst.,  ICC,  Room  1321  Federal  BuUd- 
ing, 300  North  Los  Angeles  Street,  Los 
Angeles,  CA  90012. 

MC  145435  (Sub-2TA).  fUed  January 
3,  1979.  Applicant:  WESTERN  AG  IN- 
DUSTRIES, INCf.,  2750  North  Park- 
way. Fresno.  CA  93771.  Representa- 
tive: Roland  J.  Mefford.  2750  No. 
Parkway,  Fresno,  CA  93771.  Authority 
sought  to  operate  as  a  contract  carri- 
er, by  motor  vehicle,  over  irregular 
routes,  transporting:  Foodstuffs,  from 
the  site  of  iiarly  California  Foods  at 
Visalia  and  Los  Angeles.  CA..  on  the 
one  hand,  to  points  in  OR.  WA.  UT. 
CO,  MO.  IL,  WI,  IN,  MI,  OH,  PA.  NY. 
NJ.  CO.  MA.  and  GA.  under  a  continu- 
ing contract  or  contracts,  with  Early 
California  Foods.  Inc..  for  180  days. 
SUPPORTING  SHIPPER(S):  Early 
California  Foods.  Inc..  P.O.  Box  71,  Vi- 
salia, CA  83277.  SEND  PROTESTS 
TO:  Michael  M.  Butler,  DS.  211  Main. 
Suite  500  San  Francisco.  CA  94105. 

MC  145870  (Sub-3TA),  filed  January 
5,  1979.  Applicant:  L-J-R  HAULING. 
INCORPORATED.  P.O.  Box  699. 
Dublin,  VA  24084.  Representative: 
Wilmer  B.  Hill.  Suite  805.  666  Elev- 
enth St..  N.W.,  Washington.  DC  20001. 
Mining  machinery  and  equipment, 
and  parts  thereof,  and  materials, 
equipment  and  supplies  used  in  the  in- 
stallation thereof,  (except  in  bulk), 
from  Tazewell.  VA.  to  points  In  KY. 
TN.  WV.  VA.  IN.  PA.  IL  and  OH.  for 
180  days.  An  underlying  ETA  seeks  90 
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days  authority.  8UPPORTINO 
8HIPPER(S):  Metal-Craft.  Inc.,  P.O. 
Box  862.  Tazewell,  VA  24651.  SEND 
PROTESTS  TO:  Paul  D.  Collins.  DS, 
ICC  Room  10-502  Federal  Building. 
400  N.  8th  Street,  Richmond,  VA. 

MC  146007  TA.  filed  January  2.  1978. 
Applicant:  MADISON  AIR  FREIGHT, 
INC.,  Dane  County  Regional  Airport. 
2020  Holmberg  Street,  Madison,  WI 
53704.  Representative:  James  A.  Spie- 
gel, 6425  Odana  Road.  Madison,  WI 
53719.  General  commodities,  (except 
those  of  unusual  value.  Classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
in  bulk,  commodities  injurious  or  con- 
taminating to  other  lacUng,  and  those 
requiring  special  equipment),  restrict- 
ed to  traffic  having  a  prior  or  subse- 
quent movement  by  air,  between  Dane 
County  Regional  Airport  on  the  one 
hand,  and  on  the  other  hand  points  in 
Columbia,  Dodge,  Pond  du  Lac,  Grant. 
Green,  Green  Lake,  Iowa.  Jefferson, 
Juneau,  Lafayette.  Marquette. 
Monroe.  Richland.  Rock.  Sauk  and 
Walworth  Counties,  for  180  days. 
SUPPORTING  SHIPPER(S):  There 
are  approximately  (38)  statements  of 
support  attached  to  this  application 
which  may  be  examined  at  the  Inter- 
state Commerce  Commission  in  Wash- 
ington. D.C..  or  copies  thereof  which 
may  be  examined  at  the  field  office 
named  below.  SEND  PROTESTS  TO: 
Gail  Daugherty  Transp.  Asst.,  ICC. 
V£.  Federal  Bldg.,  &  Courthouse,  517 
East  Wisconsin  Avenue.  Room  619, 
Milwaukee,  WI  53202. 

MC  146037  TA.  fUed  January  4.  1979. 
Applicant:  FREEMAN  COLE  AND 
BILLY  G.  HALL,  d/b/a/  COLE  AND  j 
HALL  TRUCKING  CO..  P.O.  Box  507, 
Camden.  TN  38320.  Representative: 
Mr.  Abraham  A.  Diamond.  29  South 
La  SaUe  Street.  Chicago.  IL  60603. 
Silica  sand  and  natural  bonded  mold- 
ing sand,  in  dump  and  tank  vehicles, 
in  bulk,  from  Benton  County.  TN.  to 
polnU  in  AL.  AR,  FL.  GA.  lA,  IL.  IN. 
KS,  KY,  LA.  MI,  MO.  MS,  OH,  PA. 
TN,  TX  and  WI.  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
SUPPORTING  SHIPPER(S):  Hardy 
Sand  Co.,  Hwy  70W,  Camden.  TN 
38320.  SEND  PROTESTS  TO:  Floyd 
J.  Johnson.  DS.  ICC  100  North  Main 
Bldg..  Suite  2006.  100  North  Main 
Street.  Memphis.  TN  38103. 

By  the  Commission. 

H.  O.  HoMMZ,  Jr.. 
Secretary. 

IFR  Doc  79-7203  PUed  »-«-79:  «;45  ami 
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Thij  taction  of  the  FEDERAL  REGISTER  contains  notice!  of  meetings  published  under  the  "Government  in  the  Sunshine  Act"  (Pub.  L  94-409),  5  U.S.C. 
552b(eK3|.  j 


CONTENTS 
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Federal      Energy      Regulatory 

Commission 5.6 

Federal  Maritime  Commission ...  7 

Foreign      Claims      Settlement 

Commission 8 

Nuclear    Regulatory    Commis- 
sion...:       9,10 

Postal  Rate  Commission 11 

Securities  and  Exchange  Com- 
mission          12 

Uniformed  Services  University 
of  the  Health  Sciences „         13 


Barbara  Brooks.  Public  Affairs  Unit. 
254-6697. 

[S-471-79  Filed  3-7-79:  3:59  pm] 
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COMMISSION  ON  CIVIL  RIGHTS. 

DATE  AND  TIME:  Tuesday.  March 
13.  1979.  9  a.m.-l  p.m. 

PLACE:    Room    512.     1121    Vermont 
Avenue  NW..  Washington,  D.C. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda. 

II.  Approval  of  minutes  from  last  meeting. 

III.  Staff  Directors  Report: 

A.  Status  of  funds. 

B.  Personnel  Report. 

C.  Office  Directors'  reports. 

D.  Correspondence: 

1.  Letter  to  Deputy  Assistant  Secretary  of 
Defense  Carpenter  re  rights  of  non-English 
speaking  minorities  in  the  Armed  Forces. 

2.  Letter  to  OCR  Director  Tatel  re  higher 
education  desegration. 

3.  Letter  from  LEAA  Deputy  Administra- 
tor Dogin  re  Native  American  Justice  Issues 
in  North  Dakota. 

4.  Letter  from  President  Carter  re  Hel- 
sinki Final  Act. 

5.  Letter  from  Consumers  Union  Associate 
Director  Braren  re  Media  Update  report. 

IV.  Report  on  civil  rights  developments  in 
the  Western  Region. 

V.  State  Advisory  Committee  Re-Charters: 
(a)  Colorado,  (b)  Delaware,  (c)  Indiana,  (d) 
Kansas,  (e)  Maine,  and  (f)  New  Hampshire. 

VI.  Review  of  Shapp.  v.  Casey  litigation. 

VII.  Review  of  Sears  complaint. 

VIII.  Request  from  Asian  Pacific  Coalition 
for  re-scheduling  of  May  consultation. 

CONTACrr  PERSON  FOR  MORE  IN- 
FORMATION: 


[6351 -01 -M] 


COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  DATE:  3  p.m.,  March  9, 
1979. 

PLACE:  2033  K  Street  NW..  Washing- 
ton, D.C,  8th  Floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Long-term  planning/budget  and  per- 
sonnel. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Jane  Stuckey,  254-6314. 

(S-463-79  Filed  3-7-79:  10:39  am] 
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Executive  Secretariat,  at  (202)  634- 
6748. 

This  notice  issued  March  6,  1979. 
[S-461-79  Filed  3-7-79;  9:58  am] 


EQUAL  EMPLOYMENT  OPPORTU- 
NITY COMMISSION. 

TIME  AND  DATE:  9:30  a.m.  (eastern 
time).  Tuesday,  March  13,  1979. 

PLACE:  Commission  Conference 
Room,  No.  5240.  on  the  fiftf\floor  of 
the  Colimibla  Plaza  Office  Building. 
2401  E  Street  NW.,  WashingtoRxD.C. 
20506. 

STATUS:  Part  will  be  open  to  the 
public  and  part  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 
Open  to  the  Pt«Lic 

1.  Internal  procedures  for  handling  mat- 
ters brought  before  EEOC  for  coordination 
under  Executive  Order  12067. 

2.  Report  on  Commission  operations  by 
the  Executive  Director. 

Closed  to  the  PtxBLic 

1.  Decisions  on  Recommendations  on  Re- 
quests to  Appeal. 

2.  Litigation  Authorization:  General  Coun- 
sel Recommendations:  Matters  closed  to  the 
public  under  the  Commission's  regulations 
at  29  CFR  1612.13. 

Note.— Any  matter  not  discussed  or  con- 
cluded may  be  carried  over  to  a  later  meet- 
ing. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Marie  D.  Wilson.  Executive  Officer, 


[6715-01-M] 


FEDERAL      ELECTION      COMMIS- 
SION. 

DATE  AND  TIME:  Wednesday.  March 
14,  1979.  at  10  a.m. 

PLACE:  1325  K  Street  NW..  Washing- 
ton, D.C. 

STATUS:  Portions  of  this  meeting  will  ^ 
be  ot>en  to  the  public  and  portions  will ' 
be  closed. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public 

Setting  of  dates  for  future  meetings. 
,     Correction  and  approval  of  minutes. 
Appropriations  and  budget. 
Pending  legislation. 
1980  elections  and  related  matters. 
Classification  actions. 
Routine  administrative  matters. 

Portions  Closed  to  the  Public  (Following 
Open  Session) 

Audits  and  Audit  Policy.  Compliance.  Per- 
sonnel. Litigation.  Labor  Management  Rela- 
tions. 

PERSONS  TO   CONTACT   FOR   IN- 
FORMATION: 

Mr.  Fred  S.  Elland.  Public  Informa- 
tion Officer,  telephone  202-523-4065. 

Marjorie  W.  Emmons, 
Secretary  to  the  Commission. 
[S-470-79  Filed  3-7-79;  3:26  pm] 


[6740-02-M] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  2  p.m.,  March  7, 
1979. 

PLACE:  825  North  Capitol  Street  NE.. 
Washington.  D.C.  20426.  Room  9306. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Institution  of  a  formal  private  Investi- 
gation. 

(2)  Proceedings  relating  to  an  investiga* 
tion. 
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CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Kenneth' P.  Plumb,  Secretary,  tele- 
phone 202-275-4166. 

tS-466-79  Piled  3-7-79;  3:12  pm) 


16740-02-Ml 


FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

•FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44  FR  12330.  published  March  6,  1979. 

PREVIOUSLY  ANNOUNCED  ITEM 
AND  DATE  OF  MEETING:  March  7, 
1979.  10  a.m. 

CHANGE  IN  MEETING:  The  follow- 
ing items  have  been  added: 

Item  No.,  Docket  No.,  and  Company 

CP-8.  CNG  Transmission  Company. 
CP-9.  CP74-147.  et  al..  Michigan  Wisconsin 
Pipe  Line  Company  et  al. 

Kenneth  P.  Plumb. 
Secretary. 

[S-469-79  FUed  3-7-79;  3:12  pmj 


[6730-01 -M] 


FEDERAL  MARITIME  COMMIS- 
SION. 

TIME  AND  DATE:  10  a.m..  March  14. 
1979. 

PLACE:  Room  12126.  1100  L  Street 
NW..  Washington,  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED; 

Portions  Otvm  to  the  Public 

1.  E)ocket  No.  78-57:  Financial  Responsi- 
bility for  Water  Pollution  Outer  Continen- 
tal Shelf— Proposed  final  rules. 

2.  Proposed  elimination  of  financial  re- 
porting by  carriers  of  persons  in  the  domes- 
tic offshore  trades. 

3.  Docket  Nos.  75-57  and  76-43:  Matson 
Navigation  Company— Proposed  Rate  In- 
creases in  the  United  States  Pacific  Coast/ 
Hawaii  Domestic  Offshore  Trade— Petitions 
for  Reconsideration  of  the  Final  Decisions. 

4.  Docket  No.  77-18:  Seatrain  Gilmo, 
Inc.— Rates  on  Government  Cargo— No.  77- 
38-  Sea-Land  Service.  Inc.— Rates  on  Gov- 
ernment Cargo— Consideration  of  the 
Record. 

Portions  Closed  to  thi  Public 

1.  Order  to  Show  Cause  on  sixteen  confer- 
ences which  are"  in  noncompliance  with 
General  Order  7. 

2.  Docket  No.  74-44:  Agreement  Between 
Puerto  Rico  Maritime  Shipping  Authority 
and  Puerto  Rico  Marine  Management,  Inc./ 
Puerto  Rico  Marine  Operating  Company, 
Inc.— Petition  for  reconsideration. 


SUNSHINE  ACT  MEETINGS 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Francis  C.  Humey,  Secretary,  202- 
523-5725. 

(S-460-79  Piled  3-7-79:  9:41  am] 
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[PCSC  Meeting  Notice  No.  2-79— Revised) 

FOREIGN    CLAIMS    SETTLEMENT 
COMMISSION. 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regula- 
tions (45  CFR  Part  504).  and  the  Gov- 
ernment in  the  Sunshine  Act  (5  U.S^. 
552b).  hereby  gives  notice  in  regard  to 
the  scheduling  of  open  meetings  and 
oral  hearings  for  the  tran^^on  of 
Commission  business  and  oaieivmat- 
ters  specified,  as,  follows:       /  ^\- 

Date.  Time,  and  Subject  Matter 

Wednesday.  March  7.   1979.  at   10:30  a.m.. 

Canceled. 
Wednesday.  March  14.  1979,  at  10:30  a.m.. 

Consideration      of      decisions      involving 

claims  of  American  Citizens  against  the 

Germap  Democratic  Republic. 
Wednesday.  March  21,  1979.  at  10:30  a.m.. 

Consideration      of      decisions      Involving 

claims  of  American  Citizens  against  the 

German  Democratic  Republic. 
Wednesday.  March  28.   1979.  at  10:30  a.m.. 

Consideration      of      decisions      Invohlng 

claims  of  American  Citizens  against  the 

German  Democratic  Republic. 

Subject  matter  listed  above,  not  dis- 
posed of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of 
the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  1111 
20th  Street.  NW..  Washington.  D.C. 
Requests  for  Information,  or  advance 
notices  of  intention  to  observe  a  meet- 
ing, maiy  be  directed  to:  Executive  Di- 
rector. ;  Foreign  Claims  Settlemertt 
Commission.  llll-20th  Street.  NW.. 
Washington.  D.C.  20579:  (202)  653- 
6155. 

Dated  at  Washington.  D.C.  on  Feb- 
ruary 28.  1979. 

IS  T.  Masterson. 
Executive  Director. 

tS-459-1lp  Piled  3-7-79:  9:41  am] 
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NUCLEAR  REGtJLATORY  COM- 
MISSION. 

•FEDERAL  REGISTER'  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44  FR  12331. 


TIME  AND  DATE:  March  7  and  8. 
1979. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  St.,  N.W..  Washington. 
DC. 

STATUS:  Open/Closed  (CHANGES). 
MATTERS  TO  BE  CONSIDERED: 
Wednesday,  March  7;  11  a.m.  (Approx) 

1.  Discussion  of  Legislative  Proposals.  (Ap- 
proximately 1  hour— Public  meeting)  (Post- 
poned from  3/1/79) 

Thursday.  March  8;  11:30  a.m.  (Approx) 

1.  Additional  Affirmation  Item:  Reap- 
pointment of  ACRS  Member 

Thursday,  March  8:  3:30  p.m. 

2.  Discussion  of  Export  Matter  (Approxi- 
mately I'-i  hours— Closed-Exemption  1)  RE- 
SCHEDULED from  2/23/79. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Walter  Magee.  202-834-1410. 

Roger  M.  Tweed. 
Office  of  the  Secretary. 

IS-467-79  Piled  3-7-79;  3:12  pml 
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NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  March  13.  1979. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  St..  N.W..  Washington. 
DC. 

STATUS:  Open/Closed. 
MATTERS  TO  BE  CONSIDERED: 

Tuesday.  March  13:  9:30  a.m. 

1.  Discussion  of  Report  to  Congress: 
Means  for  Improving  State  Participation  in 
the  Federal  Nuclear  Waste  Management 
Programs.  (Approximately  IVi  hours- 
Public  meeting) 

2.  Affirmation  Session.  (Approximately  10 
minutes— Public  meeting):  Extension  of  In- 
terim Rule  in  S-3;  Order  in  Offshore  Power 
Systems. 

Tuesday.  March  13;  1:30  p.m. 

1.  Meeting  on  Ballly  to  Consider  Handling 
of  Petitions  on  Short  Pilings  (Approximate- 
ly 1  hour— Closed-Exemption  10)  (Post- 
poned from  3/3/79) 

2.  Discussion  of  Personnel  Matter  (Ap- 
proximately 2  hours)— Closed-Exemption  6) 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Walter  Magee.  (202)  634-1410. 

Dated:  March  6.  1^79.    \ 

Roger  M.  Tweed. 
Office  of  the  Secretary. 
(S-46^-79  Piled  3-7-79;  3:12  p.m.l 
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POSTAL  RATE  COMMISSION. 

FEDERAL  REGISTER  '  CITATION 
OF  PREVIOUS  ANNOUNCEMENT:. 
44  FR  12149.  March  5.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  CLOSED  MEET- 
ING: March  8,  1979,  8:30  a.m. 

CHANGES  IN  THE  MEETING:  Meet 
ing  date  and  time  changed  to  March 
14.  1979,  8:30  a.m. 

Meeting  remains  clo.sed  pursuant  to 
5  U.S.C.  552b(p)(2)(6). 

CONTACT  PERSON  FOR  MORE  IN 
FORMATION: 

Ned    Callan,     Information     Officer. 

Postal  Rate  Commission.  Room  500, 

2000  L  St.,  NW..  Washington.  D.C. 

20268.  Telephone  (202)-254-5614. 
tS  465-79  Piled  3-79:  1:21  pm)  , 
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SECURITIES       AND       EXCHANGE 
COMMISSION.      ^ 

FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENTS: 
44  FR  11671 

Two  additional  notices  to  be  pub- 
lished. 

STATUS:  Closed  meeting;  open  meet- 
ing. 

PLACE:  Room  825,  500  North  Capitol 
Street,  Washington,  D.C. 

DATES  PREVIOUSLY  AN- 

NOUNCED: February  26  and  27.  1979. 

CHANGES  IN  THE  MEETING:  Dele 
tion:  rescheduling:  additional  items. 

The  following  item  scheduled  for 
consideration  at  a  closed  rneeting  on 
Thursday,  March  1,  1979,  immediately 
following  the  open  meeting  at  10:00 
am.,  has  been  deleted. 

Institution  and  settlement  of  admin- 
istrative proceedings  of  an  enforce- 
ment nature. 

The  following  item  will  not  be  con- 
sidered at  the  closed  meeting  sched- 
uled for  Tuesday,  March  6.  1979,  at 
10:00  a.m.,  but  has  been  rescheduled 
for  consideration  on  Tuesday.  March 
13.  1979.  at  10:00  a.m. 

Authorization  to  discuss  settlement 
of  po.ssible  enforcement  action. 


SUNSHINE  ACT  MEETINGS 

The  following  additional  items  will 
be  considered  at  the  open  meeting 
scheduled  for  Wednesday.  March  7, 
1979,  at  10:00  a.m.: 

1.  Consideration  of  whether  to  insti- 
tute major  changes  in  its  approach  to 
sales  literature  regulation:  (1)  with- 
drawing the  Statement;  (2)  proposing 
the  adoption  of  an  interpretive  rule 
which  provides  general  guidelines  but 
containes  no  specific  requirements  or 
prohibitions  on  the  use  of  sales  litera- 
ture; (3)  limiting  staff  comment  on 
sales  literature  to  avoid  the  appear- 
ahce  of  "clearing"  material;  (4)  review- 
ing sales  literature  after  it  is  filecj  by 
"spot  checking"  and  as  part  of  insi)ec- 
tions;  and  (5)  publishing  from  time  to 
time,  as  appropriate,  staff  advisory 
views  on  the  content  of  sales  literature 
in  staff  interpretive  releases.  For  fur- 
ther information,  please  contact  An- 
thony A.  Vertuno  at  (202)  755-1192  or 
Sarah  B.  Ackerson  at  (202)  755-1792. 

2.  Consideration  of  a  proposed  re- 
'sponse  to  the  Office  of  Management 
and  Budget's  request  for  its  comments 
concerning  certain  legislative  propos- 
als for  limiting  conglomerate  mergers. 
For  further  information^  please  con- 
tact Donald  C.  Langevoort  at  (202) 
755-4829. 

3.  Consideration  of  a  request  for  a 
waiver  of  certain  provisions  of  the 
Commission's  Conduct  Regulation  (re- 
lating to  outside  practice  and  securi- 
ties transactions)  in  connection  with 
the  temporary  employment  of  Linda 
A.  Wertheimer.  E^squire.  For  further 
information,  please  contact  Myma 
Siegel  at  (202)  376-3561. 

The  following  additional  items  will 
be  considered  at  a  closed'  meeting 
scheduled  for  Wednesday.  March  7. 
1979  immediately  following  the  10:00 
a.m.  open  meeting. 

Institution  of  injunctive  action. 

Litigation  matters. 

Chairman  Williams  and  Commis- 
sioners Loomis.  Evans,  and  Karmel  de- 
termined that  Commission  business  re- 
quired the  above  changes  and  that  no 
earlier  notice  thereof  was  possible.       ^, 

March  5.  1979. 

IS  462-79  Piled  3-7-79:  10:36  am) 
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UNIFORMED    SERVICES    UNIVER- 
SITY OF  THE  HEALTH  SCIENCES. 


13125-13185 

TIME  AND  DATE:  March  19.  1979. 
8:00  a.m. 

PLACE:  Uniformed  Services  Universi- 
ty of  the  Health  Sciences.  4301  Jones 
Bridge  Road.  Bethesda.  Maryland 
20014  (Rooms  A1024.  A1017.  and 
A2054). 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

8:00  A.M.— Meeting.  Educational 
Affairs  Committee 

(1)  Faculty  Appointments;  (2) 
Report— Graduate  Program;  (3) 
Report— Flexible  Course/Clerkship 
Program— 4th  Year 

8:00  A.M.— Meeting.  Administrative 
Affairs  Committee 

(1)  Report— Assistant  Dean  for  Ad- 
ministratiort— Construction  Update; 

(2)  Report— Director  Resource  Man- 
agement 

8:45  A.M.— Tour.  Library 
9:15  A.M.— Meeting.  Board  of  Regents 

( 1 )  Report— Educational  Affairs 
Committee;  (2)  Report— Administra- 
tive Affairs  Committee;  (3)  Report- 
Acting  President:  (4)  Report— Dean. 
School  of  Medicine;  (5)  Report— Ad- 
missions; (6)  Report— 1981-1985  Con- 
solidated Guidance:  (7)  Report— Con- 
tinuing Medical  Education;  (8) 
Report- Associate  Dean.  School  of 
Medicine— (a)  Status  Report:  Institu- 
tional Self -Study,  (b)  Acceptance 
Winslow  Homer  woodcuts;  (9) 
Report-^Departmental  Program  Re- 
view; Frederick  J.  Bollum.  Ph.  D.. 
Chairman.  Department  of  Biochemis- 
try 

New  Business 

SCHEDULED  MEETINGS:  June  4. 
1979. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Frank  M.  Reynolds.  Executive  Secre- 
tary of  the  Board.  202/29,5-2111. 

H.  E.  LOFDAHL. 

Deputy     Director,     Correspond- 
ence and  Directives,  Washing- 
ton Headquarters  Services,  De- 
partment of  Defense. 
March  7.  1979. 

tS-464-79  Filed  3-7-71;  11:20  ami 
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DEPARTMENT  OF  LABOR 

'    Employmcnl  and  Training  Adminittratian 

130  CFR  Port  6«01 

COMfREHENSIVf  EMflOYMENT  AND 
nUklNING  ACT 

R*flu(at)on«  for  Progromt  undor  Port  A  of  TWo 
IV  of  tho  Act 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  rules.  ' 

SUMMARY:  Thi.s  document  proposes 
new  rules  at  20  CFR  Part  680.  imple- 
menting provisions  under  Title  IV— 
Youth  Program.  Part  A  of  the  Com- 
prehensive Employment  and  Training 
Act  (CETA)  as  enacted  in  the  Compre- 
hensive Employment  and  Training  Act 
Amendments  of  1978  (Public  Law  95- 
524).  The  purpose  «f  this  publication 
is  to  request  review  and  comment  on 
the  proposed  rules. 

DATES:  Comments  on  the  proposed 
rulemaking  arc  due  on  or  before  April 
9.  1979. 

ADDRESS:  Comments  should  be  ad- 
dres-sed  to  the  Assistant  Secretary  for 
Employment  and  Training.  U.S.  De- 
partment of  Labor.  601  D  Street  N.W..  -^ 
Washington.  DC.  20213.  Attention: 
Robert  Taggart.  Administrator.  Office 
of  Youth  Programs. 
FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.     Robert     Taggart.     Telephone: 
(202)376-2646. 

SUPPLEMENTARY  INFORMATION: 
The  Youth  Employment  and  Demon- 
stration Projects  Act  (YEDPA)  of 
1977.  Public  Law  95-93  became  effec- 
tive on  August  5,  1977.  It  amended  the 
Comprehensive  Employment  and 
Training  Act  by  adding  several  new 
programs  for  youth.  The  purpose  of 
these  new  programs  is  to  employ  and 
increase  the  future  employability  of 
young  persons,  to  help  coordinate  and 
improve  existing  career  development, 
employment  and  training  programs, 
and  to  test  different  approaches  in 
solving  the  employment  problems  of 
youth. 

Title  IV,  Part  A  of  CETA  as  reauth- 
orized maintains  the  authority  for  the 
new  youth  programs  authorized  by 
YEDPA;  they  are:  the  Youth  Incen- 
tive Entitlement  Pilot  Projects 
(YIEPP).  designed  to  test  the  effect  of 
a  year  round  structured  work  experi- 
ence as  an  entitlement  to  encourage 
school  completion;  the  Youth  Commu- 
nity Conser\ation  and  Improvement 
Projects  (YCCIP)  designed  to  provide 
jobs  and  employment  experience  for 
youth  in  community  betterment  pro- 
jects; and  the  Youth  Employment  and 
Training  Programs  (YETP)  structured 
to  make  available  to  youth  a  broad 
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range  of  employment  and  training 
ser\ices  designed  locally  and  adapted 
to  local  needs.  The  following  Part  680. 
Subparts  A.  B  and  D  sets  forth  the 
Federal  regulations  governing  three  of 
tlie  Youth  Programs.  YETP.  YCCIP. 
and  YIEPP.  These  regulations  are 
tho.se  regulations  published  on  May 
30  1978.  for  YIEPP;  and  on  Septem- 
ber 26.  1978.  for  YETP  and  YCCIP. 
except  for  changes  to  references  ne-  . 
cessitated  by  the  compilation  of  the 
new  CETA  regulations,  and  changes 
nrcessitattd  by  the  extension  of 
YIEPP  for  an  additional  year  are  also 
btnng  published.  Several  provisions 
that  are  duplicative  of  the  CETA  gen- 
eral administrative  provisions  con- 
tained in  Parts  675  and  676  have  been 
deleted. 

The  regulations  in  this  document  do 
not  apply  to  Native  American  and  Mi- 
grant YETP  and  YCCIP  programs; 
regulations  for  these  programs  will  be 
published  separately.  These  regula- 
.  tions  also  do  not  apply  to  the  Secre- 
tary's YETP  and  YCCIP  discretionary 
funds. 

Accordingly,  title  20  is  proposed  to 
be  amended  as  follows: 

1.  Part  680  is  proposed  as  follows: 

PA«T  MO— YOUTH  PROGtAMS  OPERATED  »Y 
-       PRIME  SPONSORS  UNDER  THE  COMPREHEN- 
SIVE EMPLOYMENT  AND  TRAINING  AO 

Subpart  A — Youth  EmpleymWnt  and  Training 
Program*      i 

I 
Sec. 

680.1  Purpose.  

680.2  Eligibility  for  funds  under  YETP. 

680.3  Allocation  of  funds. 

680.4  ProKram     planning,     planning     and 
«    youth  councils. 

680.5  Descrlplion  of  the  YETP  annual  plan 
subpart. 

680.6  Activilips  and  s<T\ic«'S. 

680.7  Local     educational     at^'ncy     agree- 
ments. 

680.8  EliKlbility  for  participRtion. 

680.9  EliKtbillty  forjiarticipallon  (extraor- 
dinary). ^ 

680.10  Participant   compensation,   benefits 
and  working  conditions. 

680.11  Earnings  dLsregard. 

680.12  Maintenance  of  effort. 

680.13  Substitution  for  Title  II  programs. 
680:14    Academic  credit. 

680.15  Rpallocation  procedures. 

680.16  Modifications.  " 

680.17  Reporting  requiremenLs. 

680.18  Go\emors  Statewide  Youth  Serv- 
ices Program. 

Subpart  R — Youtti  Communify  ConMrvotlon 
and  Improvomont  Proi«<t( 

Sec. 

680.100  Purpose. 

680.101  Eligibility  for  funds  under  YCCIP. 

680.102  Allocation  of  funds. 

680.103  Program    planning,    plannitig   and 
youth  councils. 

680.104  Description  of  the  YCCIP  annual 
plan  subpart. 

680.105  Project  planning  process. 

680.106  Project  applirat  ion  content. 

680.107  Project  application  submLsslon. 


Sec. 
680.108 
680.109 
680.110 
680.111 

cants 
680.112 
680.113 
680.114 
680.115 
680.116 
680.117 
680.118 
680.119 
680.120 


Project  review. 
Project  prioritization. 
Project  activities. 
Agreements     with     project 


appli- 


Program  agent  respoasibillty. 
Limitation  on  use  of  funds. 
Eligibility  for  participation. 
Earnings  disregard. 
Supervisory  personnel. 
Academic  credit. 

Substitution  for  Title  11  program.^. 
Common  general  provisions.  - 
Review  by  the  RA:  redistribution. 


Subpart  D — Youth  Incontiva  Entitlomont  Pilot 
Projoctt 

Sec. 

680.300  Scope  and  purpose  of  subpart. 

680.301  Regulations  governing  entitlement: 
definitions.  - 

680.302  Funding  of  entitlement  projects. 

680.303  Eligibility  for  funds. 

680.304  Entitlement      project     application 
process  ( general ). 

680.305  tReserved.l  | 

680.306  Submittal  of  preapplications.  1 
680  307    Preappllcation  specifications. 

680.308  Selection  of  final  applications. 

680.309  Planning  grants. 

680.310  Final  application  process. 

680.311  Program  operation  related  docu- 
mentation. 

680.312  Program  budget:  Estimated  casts. 

680.313  Agreements. 

680.314  Assurances  and  certifications. 
^80.315    Review  of  final  applications:  selec- 
tion of  projects. 

680.316  Eligibility  of  participants. 

680.317  Worksites. 

680.318  Allowable  activllies. 

680.319  Participant  benefits. 

680.320  Academic  credit. 

680.321  Disregarding  earnings. 

680.322  Maintenance  of  effort. 

680.323  Administrative  provisions;  hearing 
provisions:  and  limitations  on  use  of 
funds. 

AtrraoRiTY:  Sec.  126  of  the  Comprehen- 
sive Employment  and  Training  Act  (29 
U.S.C.  801  et  seq.).  unless  otheruise  noted. 

Subpart  A— Youth  Empleymont  and  Training       (. 
Progrooit  | 

§  680.1     Purpose. 

(a)  This  subpart  contains  the  regula- 
/  tions  for  the  Youth  Employment  and 

Training  Progranos  (YETP)  under 
Title  IV,  Part  A.  Subparts  3  and  4  of 
the  Act.  The  introductory  and  general 
provisions  at  Parts  675  and  676  of 
Title  20  also  apply  to  YETP  programs 
except  as  indicated  in  this  subpart.  To 
tl;ie  extent  the  regulations  set  forth  in 
this  subpart  conflict  with  other  regu- 
lations promulgated  under  the  Act. 
the  requirements  contained  in  this 
subpart  shall  prevail  (sec.  447). 

(b)  It  is  the  purpose  of  this  program 
to  enhance  the  Job  prospects  and 
career  opportunities  of  young  persons, 
especially  economically  disadvantaged 
youth,  to  enable  them  to  secure  un- 
subsidized  employment  in  the  public 


and  private  sectors  of  the  economy.  In 
addition,  this  program  explores  meth- 
ods of  dealing  with  the  structural  un- 
employment problems  of  youth  and 
the  immediate  difficulties  of  youth  in 
need  of  and  unable  to  find  Jobs  (sec. 
431). 

§  680.2    Eligibility  for  funds  under  YETP. 

Prime  sponsors  are  eligible  to  receive 
funds  under  YETP  (sec.  434). 

§  680.3     Allocation  of  funds. 

Allocation  of  funds  under  YETP 
shall  be  in  accordance  with  section  433 
of  the  Act. 

§680.4     Program    planning,    planning   and 
youth  councils. 

(a)  Planning.  Each  prime  sponsor 
shall  utilize  the  planning  process  and 
planning  co^incil  as  described  in 
§§  676.6  and  676.7  of  this  title,  and  the 
youth  council  described  in  paragraph 
(b)  of  this  section  (sec.  436(b)).  In  de- 
veloping the  aimual  plan  subpart  for 
YETP.  the  prime  sponsor  shall: 

(1)  Coordinate  the  YETP  subpart 
with  services  and  activities  described 
in  the  annual  plan  subpart  for  Title 
I  IB.  but  services  to  youth  under  Title 
IIB  shall  not  be  reduced  because  of 
the  availability  of  YETP  funds  (sec. 
436(a)): 

(2)  Coordinate  the  services  and  activ- 
ities funded  under  the  other  titles  of 
CETTA,  including  Job  Corps,  employ- 
ment and  educational  services  pro- 
vided by  local  educational  agencies, 
and  post -secondary  institutions;  activi- 
ties conducted  under  the  Career  Edu- 
cation Incentive  Act;  services  offered 
by  public  employment  service  agen- 
cies; public  assistance  agencies;  court-s 
with  jurisdiction  over  youthful  offend- 
ers and  status  offenders;  youth  pro- 
grams funded  through  other  sources 
such  as  community-based  organiza- 
tions; and  employment  and  education- 
al activities  of  business,  labor,  appren- 
ticeship programs,  and  nonprofit  insti- 
tutions in  the  community  (sec.  436(a)); 

(3)  Afford  an  opportunity  to  commu- 
nity based  organizations  of  demon- 
strated o/fectiveness  in  providing  em- 
ployment and  training  activities  for 
youth  to  pariicipate  in  the  develop- 
ment of  the  YETP  subpart  as  required 
by  paragraph  (c)  of  this  section;  and' 

(4)  Afford  an  opportunity  for  appro- 
priate labor  organizations  to  comment 
on  the  YETP  subpart  consistent  with 
the  provisions  of  §676.12  of  this  title. 

(b)  Youth  Council  Each  prime  spon- 
sor shall  establish  a  youth  council 
(sec.  436(b)).  \ 

(1)  In  consultation  with  the  plan- 
ning cotmcil.  the  prime  sponsor  shall 
make  appointments  to  a  youth  council 
which  includes  individuals  who  are 
representative  ojf  the  local  vocational 
advisqry  council,  post-secondary  edu- 
cation  institutions,   business,   unions. 
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apprenticeship  community,  the  public 
employment  service  agencies,  local 
government  and  nongovernment  agen- 
cies which  are  involved  in  serving 
youth,  the  local  cbmmunity,  and  the 
prime  sponsor.  In  addition,  youth 
council  members  shall  include  youths 
(not  less  than  two)  who  are  partici- 
pants in,  or  eligible  for  YETP  (sec. 
436(b)). 

(2)  The  youth  council  may  be  either 
an  entirely  separate  council  or  a  sub- 
committee or  isubcoimcil  to  the  plan- 
ning council,  or  the  prime  sponsor 
may  use  existing  youth  councils  cre- 
ated with  respect  to  other  programs 
under  this  Act  if  these  councils  meet 
the  requirements  set  forth  in  this  sec- 
tion. In  all  cases,  the  youth  council 
shall  report  to  the  planning  council 
(sec.  436(b)). 

(3)  The  youth  council  shall  make 
recommendations  to  the  planning 
council  for  setting  basic  goals,  policies 
arra  procedures  for  the  YETT*  pro- 
gram. The  youth  council  shall  monitor 
and  evaluate  YETP  progrrams  and 
other  CETTA  youth  programs  in  the 
prime  sponsor's  area  for  the  purpose 
of  improving  the  utilization  and  co- 
ordination of  the  delivery  of  such  serv- 
ices (sec.  436(b)). 

(4)  The  youth  council  shall  review 
and  make  recommendations  to  the 
planning  council  witti  respect  to  the 
proposed  agreements  with  local  educa- 
tional agencies  under  YETP  (sec. 
436(c)). 

(c)  Community-based  organizations 
(CBO'a).  Each  prime  sponsor  shall  in- 
volve CBO's  in  the  planning  process  as 
follows: 

(1)  Forty-five  (45)  days  prior  to  sub- 
mission of  the  proposd  YETP  subpart 
to  the  RA  either  the  complete  subpart 
or  a  summary  of  the  proposed  subpart 
shall  be  submitted  to  such  CBO's. 
Such  organizations  shall  have  30  days 
for  review  and  comment  on  the  pro- 
posed YETP  subpart.  If  a  summary  Is 
submitted,  it  shall  include  at  a  mini- 
mum: 

(i)  Description  of  activities  to  l>e 
funded: 

(ii)  Proposed  service  deliverers  aiKl 
the  services  to  be  provided  by  each; 
and 

(iii)  A  copy  of  the  Youth  Program 
Planning  Summary  and  Youth  Budget 
Information  Simimary. 

(2)  Any  comments  received  must  be 
considered  prior  to  the  submission  of 
the  YETP  subpart  to  the  RA  and  writ- 
ten responses  will  be  made  to  com- 
ments from  such  CBO's  regarding  se- 
lection of  service  deliverers  and  these 
comments  and  responses  will  be  in- 
cluded when  the  YETP  subpart  is 
transmitted  to  the  RA. 

(d)  Selection  of  service  deliverers. 

(1)  In  addition  to  the  provisions  of 
§  676.23  of  this  title,  the  following  pro- 
visions apply  to  the  selection  of  service 
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deliverers  for  YEHT.  except  for  pro- 
grams funded  under  the  LEA  agree- 
ments required  in  §  680.7  and  when 
the  prime  sponsor  chooses  not  to  de- ' 
liver  program  activities: 

(i)  Published  criteria  that  will  be 
used  to  evaluate  applications:  and 

(ii)  Written  notification  to  each  ap- 
plicant of  acceptance  or  non-accept- 
ance with  an  explanation  of  the  rea- 
sons for  disapproval  of  funding. 

(2)  A  prime  sponsor  may  directly 
perform  classroom  training,  on-the-job 
training  ot  work  experience  as  de- 
scribed in  §  676.25  of  this  title,  only  if, 
after  consultation  with  CBO's,  the 
prime  sponsor  determines  ttiat  direct 
operation  of  the  program  will  promote 
the  purposes  of  this  subpart  (sec.  * 
432(b)).  The  prime  sponsor  shall  main- 
tain documentation  on  the  administra- 
tive and  programmatic  benefits  of 
such  direct  operation. 

§680.5    Description  of  the  YETP  annual 
plan  subpart 

(a)  Each  prime  sponsor  shall  submit 
a  YETP  subpart  by  a  date  established 
by  the  liA  which,  when  approved, 
shall  become  part  of  the  aimual  plan. 

(b)  The  RA  shall  review  and  approve 
or  disapprove  the  YETP  subpart  using 
the  plan  review  procedures  in  §676.14 
of  this  title. 

(c)  Narrative  description.  The  YETP 
subpart  narrative  shaU  contain: 

(1)  Objectives  and  needs  for  assist- 
ance.—(I)  Program  purpose.  State  the 
basic  goal /purpose  of  the  YETTP  pro- 
gram in  the  overall  strategy  for  serv- 
ing imemployed  youth  in  the  prime 
sponsor'.s  area. 

(ii)  Analysis  of  need.  Identify  the 
target  groups  within  the  eligible  popu- 
lation that  will  receive  services  under 
the  program  and  Indicate  the  plaiuied 
level  of  services  to  be  provided  to  each 
group  in  terms  of  the  percent  each 
group  will  constitute  of  those  to  be 
served. 

(2)  Results  and  benefits.  Describe 
the  benefits  that  vHU  accrue  to  YETTP 
participants  and  include: 

(i)  the  quantifiable  performance  and 
placement  goals  for  each  program  ac- 
tivity. 

(ii)  the  quantifiable  performance 
and  placement  goals  for  each  target 
group  identified  in  the  analysis  of 
need. 

(iii)  if  academic  credit  is  received  by 
YETP  participants,  the  level  of  credit 
to  be  received,  the  activities  for  which 
credit  will  be  received,  and  the  agency 
awarding  such  credit.  If  credif  other 
than  academic  credit  is  to  be  awarded, 
describe  as  indicated  above  (for  exam- 
ple cooperative  credits,  continuing  1 
education  units,  etc.). 

(iv)  any  non-quantifiable  goals  or 
outcomes  expected  from  participation 
in  the  YETP  program. 
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(3)  Approach.— (I)  Program  activities 
and  services.  Provide  a  description  of 
the  program  activities  and  services  and 
indicate  the  delivery  agent,  the  dura- 
tion and  the  target  groups  to  be  *rved 
by  each  activity. 

(ii)  Program  coordination  and  link- 
age. (A)  If  not  elsewhere  in  the  Com- 
prehensive Employmeiit  and  Training 
Plan,  describe  the  program  linkage 
and  coordination  with  the  SESAs. 
local  educational  agencies  (LEA's). 
courts  wi^h  jurisdiction  over  youthful 
offenders,  public  assistance  agencies, 
post-secondary  institutions.  lat)or  or- 
ganizations, private  sector  businesses, 
neighborhood  and  community  based 
organizations,  the  apprenticeship 
system,  oyier  CETA  youth  programs, 
and  other  programs  for  youth. 

(B)  Describe  or  attach  a  copy  of  the 
agreement  that  describes  arrange- 
ments with  Job  Corps  screening 
agency(s)  for  referral,  selection,  and 
placement  of  Job  Corps  youth. 

(4)  M^nageTnent  and  administra- 
tion, (i)  Describe  any  significant  dif- 
ferences in  the  administration,  oper- 
ation, and  management  (including  or- 
ganizational  structure)  of  the  YETP 
program  from  the  information  pro- 
vided elsewhere  in  the  Comprehensive 
Employment  and  Training  Plan. 

(ii)  Describe  the  results  or  attach 
copies  of  any  evaluation/assessment 
reports  conducted  on  last  year's  YETP 
program  which  were  used  to  set  prior- 
ities and/or  determine  the  program- 
matic goals  or  purposes  of  YETP. 

(Ill)  Attach  copies,  if  any,  of  com- 
ments and  recommendations  received 
on  the  YETP  subpart  from  the  appro- 
priate lat>or  organizations,  the  youth 
council,  the  planning  council.  CBO's 
and  LEA'S. 

(iv)  If  not  included  elsewhere  in  the 
Comprehensive  Employment  and 
Training  Plan,  describe  the  monitor- 
ing and  evaluation  process  for  the  pro- 
gram. 

(v)  List  each  property  item  to  be 
purchased  which  costs  $1,000  or  more 
by  item,  quantity,  and  price. 

(vi)  Attach  a  copy  of  the  Youth  Pro- 
gram Planning  Summary  and  Youth 
Budget  Information  Summary  on  the 
YETP  program. 

(5)  Astumnce*  and  certifications. 
The  YETP  Assurances  and  certifica- 
tions and  detailed  Instructions  for 
completing  the  requirements  of  the 
YETP  subpart  narrative  are  contained 
in  the  Forms  Preparation  Handbook. 

S€80.6    Activities  and  Mrvices. 

(a)  Programs  may  include  any  type 
of  employment  and  training  activity 
specified  in  {676.25  of  this  Utle. 
except  public  service  employment. 

(1)  Work  experience  activities  may 
include  a  wide  range  of  community 
betterment  activities  such  as  rehabili- 
tation of  public  properties;  assistance 
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of  weatherization  of  homes  occupied 
by  low-income  families;  demonstra- 
tions of  energy -conserving  measures, 
including  solar  energy  techniques  (es- 
pecially those  utilizing  materials  and 
supplies  available  without  cost);  park 
establishment  and  upgrading:  neigh- 
borhood revitallzation;  conservation 
and  improvements;  removal  of  archi- 
tectural barriers  to  access,  by  handi- 
capped individuals,  to  public  facilities; 
and  related  activities,  (sec.  432(a)). 

(2)  Productive  employment  and  work 
experience  opportunities  may  be 
funded  in  such  fields  as  education; 
health  care;  neighborhood  transporta- 
tion services;  crime  prevention  and 
control;  environmental  quality  control 
(including  inte^ted  pest  manage- 
ment activities);  preservation  of  his- 
toric sites;  and  maintenance  of  visitor 
facilities,  (sec.  432(a)). 

(3)  A  written  Job  description  shall  be 
developed  and  maintained  for  all  work 
experience  and  On-the-job  training  po- 
sitions funded  under  this  subpart  to 
provide  a  basis  for  determining  their 
comparability  to  existing  joljs  of  other 
individuals  similarly  employed. 

(b)  In-School  programs.  The  In- 
school  programs  shall  be  designed  to 
provide  for  either  or  both  of  the  fol- 
lowing two  classifications  of  services 
(Sec.  423(a)): 

( 1 )  Tra nsition  services. 

(I)  These  transition  services  shall  be 
designed  to  prepare  and  assist  youth 
to  move  from  school  to  unsubsldized 
jobs  in  the  labor  market. 

(ii)  These  services  Include: 

(A)  Outreach,  assessment,  and  orien- 
tation: 

(B)  Counseling.  Including  occupa- 
tional information,  apprenticeship  in- 
formation, and  career  counseling; 

(C)  Activities  promoting  education 
to  work  transition: 

(D)  Provision  of  labor  market  Infor- 
mation: 

(E)  Services  to  youth  to  help  them 
obtain  and  retain  employment; 

(F)  Literacy  training  and  bilingual 
training: 

(G)  Attainment  of  certificates  of 
high  school  equivalency: 

(H)  Job  sampling.  Including  voca- 
tional exploration  in  the  public  and 
private  sector. 

<I)  Institutional  sliiUs  training; 

<  J)  Transportation  assistance: 

(K)  Child  care  and  other  necessary 
supportive  services: 

(L)  Job  restructuring  to  make  Jobs 
more  responsive  to  the  objectives  of 
this  subpart,  including  assistance  to 
employers  In  developing  Job  ladders  or 
new  Job  opportunities  for  youth,  in 
order  to  improve  work  relationships 
between  employers  and  youth: 

(M)  Provision  of  information  regard- 
ing emplojrment  and  training  related 
opportunities; 


(N)  Job  development,  direct  place- 
ment, and  placement  assistance  to 
secure  unsubsldized  employment  op- 
portunities for  youth  to  the  maximum 
extent  feasible  and  referral  to  employ- 
ability  development  programs; 

(0)  Assistance  In  overcoming  sex- 
stereotyping  in  job'  development, 
placement:  and  / 

(P)  Outreach  and  other  services  to 
increase  the  labor  ^orce  participation 
rate  among  minorities  and  women. 

(2)  Career  employment  experience. 
This  activity  Is  a  combination  of  both 
well  supervised  employment  (work  ex- 
perience" or  on-the-job  training)  and 
certain  transition  services  including,  at 
a  minimum,  career  information,  coun- 
seling, and  guidance.  Any  work  experi- 
ence or  on-the-job  training  must  in- 
clude those  minimum  ancillary  transi- 
tion services.  Where  work  experience 
or  on-the-job  training  is  supported 
with  funds  serving  in-school  youth 
under  agreements  with  local  educa- 
tional agencies,  the  ancillary  transi- 
tion services  must  also  include  place- 
ment services.  Each  prime  sponsor 
shall  assure  that  in-school  youths  par- 
ticipating in  career  employment  expe- 
rience need  such  participation  In  order 
to  continue  their  education  (sec.  436). 

(c)  Special  component  A  prime 
sponsor  may  design  a  special  compo- 
nent using  up  to  10  percent  of  its 
YETP  funds  for  programs  to  serve  a 
mixture  of  youth  from  families  above 
and  t>elow  the  Income  level  specified  In 
§680.8(aK3).  The  program  shall  test 
whether  or  to  what  extent  Income  eli- 
gible youth  l>enefit  from  participating 
in  programs  designed  to  serve  youth 
from  all  economic  backgrounds  (sec. 
435).  This  special  component  shall: 

(1)  Have  and  follow  a  structured  ex- 
periments!! design; 

(2)  Establish  and  use  comparison 
groups: 

(3)  Provide  for  foUowup  on  partici- 
pants: and  V 

(4)  Provide  in  the  Annual  Narrative 
Report  a  followup  on  the  experimen- 
tal outcomes. 

§680.7     Local   Educational   Agency  agree- 
ments. 

(a)  Prime  sponsors  shall  use  at  least 
22  percent  of  their  funds  under  this 

"^subpart  to  serve  In-school  youth  In 
programs  designed  to  enhance  their 
career  opportunities  and  Job  prospects 
(sec  433(dKl))  purstiant  to  written 
agreements  between  them  and  local 
educational  agencies  (LEA's) 

(b)  Agreements  may  be  between  the 
prime  sponsor  and  one  or  more  local 
educational  agencies  or  a  combitiatlon 
of  LEA'S  represented  by  one  LEA. 

(c)  E^ach  agreement  may  be  either  a 
finandsJ  or  nonfinancial  agreement 
whichever  is  determined  most  appro- 
priate by  the  prime  sponsor  and  the 
LEA(s).  and  shalL 


(1)  Provide  a  description  of  the  ac- 
tivities and  services  to  be  provided  to 
eligible  participants; 

(2)  Detail  the  responsibility  of  each 
party  to  the  agreement  for  providing 
the  activities  and  services  which  have 
been  selected; 

(3)  Contain  provisions  to  assure  that 
services  provided  and/or  funds  re- 
ceived pursuant  to  the  agreement  will 
not  supplant  existing  services  and/or 
State  and  local  funds  expended  for  the 
same  purpose;  and 

(4)  Provide  an  assurance  that  the 
agreement  has  been  reviewed  by  the 
youth  council. 

(d)  Additional  Provisions.  Addition- 
al provisions  are  required  In  those 
agreements  which  specifically  provide 
for  career  employment  experience  op- 
portunities. These  Include:        , 

(1)  Assurances  that  participating 
youth  will  be  provided  constructive 
work  experience,  which  will  Improve 
their  ability  to  make  career  decisions 
and  which  will  provide  them  with 
basic  work  skills  needed  for  regular 
employment  or  self-employment; 

(2)  Assurances  that  job  information, 
counseling,  guidance,  and  placement 
services  will  be  made  available  to  par- 
ticipating youth  and  that  funds  pro- 
vided under  the  agreement  will  be 
available  to,  and  will  be  utilized  by, 
the  local  educational  agency  or  agen- 
cies to  the  extent  necessary  to  pay  the 
cost  of  school-based  counselors  to 
carry  out  the  provisions  of  this  in- 
school  program; 

(3)  Assurances  that  Jobs  provided 
under  this  program  will  be  certified  by 
the  participating  educational  agency 
or  institution  as  relevent  to  the  educa- 
tional and  career  goals  of  the  partici- 
pating youth. 

(4)  Assurances  that  the  prime  spon- 
sor will  advise  participating  youth  of 
the  availability  of  other  employment 
and  training  resources  In  the  local 
community  to  assist  such  youth  in  ob- 
taining employment  or  self -employ- 
ment: 

(5)  An  assurance  that  career  employ- 
ment experience  opportunities  pro- 
vided will  be  certified  by  a  school- 
based  counselor  as  being  relevant  to 
the  career  and  educational  program 
for  the  youth  being  provided  those  op- 
portunities. 

(e)  In  order  to  carry  out  the  pur- 
poses of  the  LEA  agreement.  LEA's 

■pnd  prime  sponsors,  where  appropri- 
ate, are  encouraged  to  enter  into  sub- 
agreements,  grants  or  contracts  with 
post-secondary  schools.  State  accredit- 
ed profit  and  nonprofit  educational  in- 
stitutions, public  employment  service 
agencies,  and  CBO's  which  have  dem- 
onstrated effectiveness,  in  serving 
youth,  particularly  those  who  are  eco- 
nomically disadvantaged. 

(f )  An  LEA  agreement  may  be  a  new 
agreement  or  a  certification  that  the 
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existing  agreement  remains  the  same 
or  that  it  is  revised  as  described  in  at- 
tachments to  the  certification.  The 
certification  and/or  revisions  shall  be 
included  as  part  of  the  YETP  annual 
plan  subpart.  If  an  agreement  is  not 
reached  within  60  days,  the  RA  shall 
initiate  the  reallocation  process  as  de- 
scribed in  §  680.15. 

§  680.8    Eligibility  for  participation. 

(a)  Each  person  shall  be  at  the  time 
of  enrollment,  except  as  provided  in 
§  680.9(b)  and  (c)  (sec.  435): 

(1)  Unemployed  or  underemployed, 
or  in-school: 

(2)  16  through  21  years  of  age  inclu- 
sive: and 

(3)  A  member  of  a  family  with  a 
total  family  Income  at  or  below  85  per- 
cent of  the  lower  living  standard 
income  level. 

(b)  Programs  funded  under  YETP 
shall  give  preference  to  economically 
disadvantaged  youth  within  the  eligi- 
ble population.  Appropriate  efforts 
shall  be  made  to  give  service  to  those 
youth  who  have  severe  handicaps  In 
obtaining  employment,  Including  but 
not  limited  to  those  who  lack  creden- 
tials (such  as  a  high  school  diploma), 
those  who  require  substantial  basic 
and  remedial  skill  development,  those 
who  are  women  and  minorities,  those 
who  are  veterans  of  military  services, 
those  who  are  offenders,  those  who 
are  handicapped,  those  with  depend- 
ents, or  those  who  have  otherwise 
demonstrated  special  needs  as  deter- 
mined by  the  Secretary  (sec.  444(a)). 

(c)  A  youth  may  not  be  enrolled  in 
full-time  employment  opportunities  if: 

(1)  The  Individual  has  not  attained 
the  age  with  respect  to  which  the  re- 
quirement of  compulsory  education 
ceases  to  apply  under  the  laws  of  the 
State  In  which  such  individual  resides, 
except:  (i)  during  periods  when  school 
is  not  in  session,  and  (ii)  where  em- 
ployment is  undertaken  in  cooperation 
with  sch(X)l-related  programs  award- 
ing academic  credit  for  work  experi- 
ence; or 

(2)  The  individual  has  not  attained  a 
high  school  diploma  or  its  equivalent 
and  It  is  determined  by  the  prime 
sponsor  that  the  youth  dropped  out  of 
high  school  In  order  to  participate  in 
YETP  (sec.  443(f)). 

§  680.9    Eligibility    for    participation    (ex- 
traordinary). 

(a)  Individuals  otherwise  eligible 
under  $680.8  who  are  In  school  and 
who  are  14  or  15  years  old  may  partici- 
pate In  programs  under  YETP  when 
the  subpart  specifies  a  youth  develop- 
ment strategy  which  provides  broad 
career  exposure  for  these  youths  (sec. 
435). 

(b)  Youth  need  not  meet  the  income 
criteria  if  they  participate  In  a  special 
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component,  as  described  in  §  680.6(c) 
(sec.  435). 

(c)  Youth,  who  do  not  meet  the 
income  criteria,  and  who  are  not  In  a 
special  component,  may  be  offered 
services  which  are  limited  to: 

(1)  Consellng,  including  occupational 
information; 

(2)  Occupational,  education,  and 
training  Information  Including  infor- 
mation on  apprenticeship  training; 

(3)  Placement  services; 

(4)  Job  referral  information  through 
coordinated  intake  systems;  and/or 

(5)  Assistance  in  overcoming  employ- 
ment related  sex-stereotyping  In  job 
development,  placement,  counseling, 
and  guidance. 

§  680.10    Participants  compensation,  bene- 
fits and  working  conditions. 

Prime  sponsors  shall  provide  partici- 
pant benefits,  wages  and  allowances  as 
provided  In  $676.26,  and  §676.27  of 
this  title,  except: 

(a)  Wages.  Participants  receiving 
wages  shall  t>e  paid  no  less  than  the 
highest  of  (sec.  442): 

(1)  The  wage  rate  set  forth  In  sec- 
tion 6  (a)(1)  of  the  Pair  Labor  Stand- 
ard Act.  Fourteen  and  fifteen-year 
olds;  however,  may  be  paid  the  rate  set 
fortiv  in  section  14(b)  of  the  Fair 
Labor  Standard  Act;  or 

(2)  The  applicable  State  or  local 
minimum  wage,  including  exceptions 
for  the  wage  rates  of  14  and  15-year 
olds. 

(3)  The  prevailing  wage  for  a  job 
which  is  substantially  the  same  as  ex- 
isting jobs  of  the  same  employer, 
except  that,  the  employer  may  pay 
less  than  its  prevailing  wage,  but  not 
less  than  the  minimum  wage.  If: 

(I)  The  employer,  the  prime  sponsor, 
and  the  appropriate  collective  bargain- 
ing agent,  when  a  collective  bargaining 
agreement  is  affected,  agrees  In  writ- 
ing to  a  lesser  wage; 

(II)  There  Is  job  restructuring.  In 
order  to  accomplish  job  restructuring, 
the  prime  sponsor,  employer,  and  the 
appropriate  collective  bargaining 
agent  shall  enter  into  an  agreement 
concerning  the  restructuring.  If,  after 
agreeing  to  the  restructured  job,  the 
agent,  employer,  or  prime  sponsor  dis- 
agree over  the  wages  to  be  paid  for  the 
restructured  job,  the  parties  shall  re- 
solve such  dispute  at  the  local  level 
within  30  days.  If,  after  30  days,  an 
agreement  has  not  been  reached,  they 
shall  either  agree  to  negotiate  in  good 
faith  with -the  RA  to  resolve  the  dis- 
agreement or  select  other  Jobs.  If  ne- 
gotiations with  the  RA  do  not  result  in 
resolution  within  the  30  days,  the  RA 
shall  set  the  wage  rate;  or 

(ill)  The  employer  creates  new  Jobs. 
If  disputes  arise  regarding  whether 
the  Jobs  are  new  to  the  employer,  the 
prime  sponsor,  appropriate  collective 
bargaining      agent,      and      employer 
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should  attempt  to  resolve  the  issue 
within  30  days  after  the  ag^nt  has 
been  informed  of  those  jobs.  If  no 
agreement  can  be  reached  within  that 
time  frame,  they  shaJl  either  agree  to 
negotiate  in  good  faith  with  the  RA  to 
resolve  the  disagreement,  or  select 
other  jobs.  If  negotiations  with  the 
RA  do  not  result  in  a  resolution  within 
30  days,  the  RA  shall  make  a  delermi 
nation  as  to  whether  or  not  the  job 
are  new  to  the  employer,  or 

(4)  The  prevailing  wage  determine 
by  the  Secretary  under  the  Davi- 
Bacon  Act  (See  29  CFR  parts  1.  3,  5 
undrl)  in  the  case  of  jobs  in  projects  tc 
which  the  provisions  of  the  Davis- 
Bacon  Act.  or  any  FeOeral  law  contain- 
ing labor  standards  in  accordance  with 
the  Davis-Bacon  Act.'  apply.  However, 
in  thc/^ase  of  such  projects  financed 
under'^YETP  under  $5,000.  the  em- 
ploye, prime  sponsor,  and  appropriate 
collective  bargaining  agent  may  agree 
to  pay  youth  participants  not  less 
than  the  applicable  minimum  wage 
and  not  more  than  the  wage  rate  of 
the  entering  apprentice  in  the  most 
nearly  comparable  apprenticeable 
trade,  and  to  prescribe  an  appropriate 
ratio  of  journeymen  to  such  partici- 
pating youth  to  work  on  the  project.  If 
they  cannot  agree  in  30  days,  they 
may  request  a  decision  from  the  RA, 
or  develop  other  jobs  (sec.  442). 

(b)  Because  most  jobs  will  be  short- 
term  and/or  part-time  work  assign- 
ments, and  are  designed  to  enhance 
the  employability  of  individuals  who 
are  new  entrants  who  have  never 
worked,  or  individuals  who  are  new  en- 
trants who  have  not  been  working  in 
the  competitive  labor  market,  most 
jolis  wiU  be  at  entry  level.  Prime  spon- 
sors, therefore,  are  expected  to  pay 
wherever  feasible  the  minimum  rate 
required  by  this  section,  rather  than  a 
higher  rate. 

§  6S0.1 1     Earnings  disregard. 

Wages  and  allowances  receilred  by 
any  youth  under  YETP  shall  be  disre- 
garded in  determining  the  eligibility  of 
the  youth's  family  for,  and  the 
amount  of,  any  benefits  that  the 
youth's  family  may  receive,  under 
Federal  or  federally  assisted  programs 
(sec.  446). 

§  6X0. 1 2    Maititenance  of  efTort 

(a)  The  maintenance  of  effort  provi- 
sions of  §  676.73  (a)  of  this  title  apply 
to  all  activities  funded  under  YETP 
(sec.  443). 

(b)  The  maintenance  of  effort  provi- 
sions for  public  service  employment 
programs  described  in  }  676.73  (b)  and 
(c)  of  this  title,  shall  apply  to  work  ex- 
perience activities  under  YFl^P. 


\ 
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§«M0.I3    Subiitituliun    fur    Title     II     pro- 

Programs  funded  under  YETP  shall 
be  supplementary  to  but  not  replacing 
programs  and  activities  for  youth 
available  under  Title  II  of  the  Act  (sec. 
431).  ' 

§<«H4l.1t     .AtademI    -rediL 

Prune  spon.sors  shall  make  appropri- 
ate effort.s  to  encourage  educational 
asencies  and  post-st-rondary  msulua- 
tions  to  award  academic  credit  lor  the 
competencies  participants  gain  from 
the  program  (sec.  445). 

§6MU.1.>     Reallocation  procedure*. 

(a)  Reallocation  procedures  under 
§  676.47  of  this  title  shall  apply  except 
as  in  paragraph  (b)  of  this  section  (sec. 
444(b)). 

(b)  If  all  proposed  LFA  agreements 
or  certificatipns  to  existing  agree- 
ments are  not  signed  by  the  prime 
sponsor  and  the  LEA(s)  within  60  days 
after  the  initial  submission  of  the 
YETP  subpart  to  the  RA  for  review 
and  approval,  the  kA  shall  initiate 
reallocation  procedures  for  those 
funds  which  were  required  to  be  cov- 
ered under  LEA  agreements,  except 
the  RA  may  extend  the  60  day  period 
for  a  reasonable  period  of  time  when 
the  RA  determines  that  an  agreement 
could  not  be  reached  l)ecause  of  cir- 
cumstances beyond  the  control  of  the 
prime  sponsor  and  LEA,  for  example, 
work  stoppages.  If  the  RA  has  initiat- 
ed reallocation  procedures,  the  RA 
shall  mediate  the  dispute  during  the 
30  day  comment  period. 

§  6M0.16     .ModiHcations. 

(a)  The  procedures  sp)ecified  in 
§676.16  of  this  title  shall  apply  to 
modifying  the  YEJP  subpart. 

(b)  (1)  When  a  collective  bargaining 
agreement  would  be  affected,  the  ap- 
propriate bargaining  agent  and  the 
RA  shall  be  notified  in  writing  of  all 
wage  rate  and  job  classification 
changes  under  the  YETP  program  at 
least  15  calendar  days  prior  to  imple- 
menting such  changes. 

(2)  If  the  bargaining  agent  disagrees 
with  the  proposed  changes  in  wage 
rates  or  job  classifications,  the  dispute 
shall  be  resolved  and  the  resolution  re- 
corded in  writing  prior  to  implement- 
ing such  changes. 

§  680.17     Reporting  requirements. 

The  reporting  requirements  under 
§676.44  of  this  title  shall  apply  to 
YETP.  In  addition,  each  prime  spon- 
sor shaU.  at  the  end  of  each  fiscal  year 
and  on  a  date  established  by  the  Sec- 
retary, submit  an  Annual  Narrative 
Report.  The  rei>ort  will  include  an  as- 
sessment of  the  sponsor's  performance 
and  the  accomplishments  of  the  pro- 
gram. 


§  680. IK    Governor's  Statewide  Youth  Serv- 
iceN  Program. 

(a)  Activities  and  sei-cices.  The  Gov- 
ernor shall  use  the  funds  allocated 
under  section  433  of  the  Act  to  provide 
statewide  youth  services  such  as  the 
following: 

(1)  Expanded  and  experimental  pro- 
grams in  apprenticeship  arrange- 
ments, in  conjunction  with  businesses, 
labor  unions.  State  or  Federal  appren- 
ticeship agencies: 

(2)  Special  model  employment  and 
training  programs  and  related  services 
l)etween  appropriate  State  agencies 
and  prime  sponsors,  with  particular 
emphasis  on  experimental  Job  training 
in  the  private  sector, 

(3)  Providing  labor  market  and  occu- 
pational information  for  prime  spon- 
sors and  local  educational  agencies 
without  reimbursements; 

(4)  Fostering  cooperative  efforts  be- 
tween State  and  local  Institutions.  In- 
cluding (I)  occupational  and  career  \ 
guidance  and  counseling,  as  well  as 
placement  services  for  in-school  and 
out-of-school  youth;  and  (11)  coordina- 
tion of  statewide  activities  carried  out 
under  the  Career  Education  Incentive 
Act  to  Improve  the  quality  of  educa- 
tion and  enhance  career  opportunities 
for  students  by  relating  education  to 
their  employment  aspirations  (sec. 
433(c)). 

(5)  Funding  employment  and  train- 
ing programs  as  defined  in  §  680.6  for 
eligible  youth  who  are  under  the  su- 
pervision of  the  SUte. 

(b)  Eligibility  for  participation.  In- 
dividuals participating  In  the  Gover- 
nors statewide  youth  services  program 
shall  meet  the  eligibUlty  criteria  pro- 
vided In  §  680.8  or  680.9  (sec.  435). 

(c)  Limitation  of  funds.  (1)  The 
overall  20  percent  limitation  of  funds 
used  for  administration  as  set  out  in 
§  676.39  of  this  title  shall  not  apply  to 
the  Governor's  youth  services  plan.  (2) 
The  provisions  for  pooling  of  adminis- 
trative costs  shall  be  optional  for  the 
Governor's  youth  services  plan. 

(d)  Governor's  statewide  youth  serv- 
ices plan.  The  Governor's  youth  serv- 
ices plan  shall  include  the  follewing 
information:  / 

(1)  The  Governor  may  utilize  the 
Master  Plan  developed  for  the  Balance 
of  State  program  or  the  Master  Plan 
developed  for  the  Governor's  Special 
Grant  as  described  In  §676.33  of  this 
title,  in  lieu  of  developing  a  separate 
Master'  Plan  for  the  Governor's 
statewide  youth  services  program; 

(2)  A  Request  for  Approval  Letter, 

(3)  Application  for  Federal  Assist- 
ance (standard  form  424); 

(4)  The  narrative  description  which 
shall  Include  the  following: 

(I)  Objectives  and  need  for  assist- 
ance. , 

(A)  A  description  of  the  purpose  or 
emphasis  of  the  statewide  youth  serv- 


ices plan,  including  how  the  Gover- 
nor's jrouth  services  plan  will  enhance 
or  expand  the  quality  of  youth  em- 
ployment and  training  services  pres- 
ently provided  throughouCthe  State; 

(B)  A  description  of  the  target 
groups  t|iat  will  be  served  by  the  Gov- 
ernor's youth  services  plan,  including 
an  explanation  of  why  the  specific 
groups  were  selected,  and  the  groups 
of  youth  that  will  be  served  who  are 
under  the  supervision  of  the  State. 

(II)  Results  and  benefits.  A  descrip- 
tion of  expected  results  and  benefits 
to  be  derived  by  each  target  group 
that  will  be  served. 

(III)  ApproactL—iA)  Program  activi- 
ties and  services.  Identify  each  activi- 
ty, including  any  experimental,  dem- 
onstration, or  model  program,  to  be 
supported  under  this  plan  and  include: 

(1)  The  service  deliverers  and  the  ac- 
tivities they  will  provide; 

(2)  The  target  group  to  be  served  by 
each  activity; 

(3)  The  duration  of  each  activity; 
and 

(4)  If  training  is  one  of  the  activities, 
the  skilKs)  to  be  learned. 

'  (B)  Program  coordination  and  link- 
age. Describe  the  coordination  and 
program  linkages,  if  not  elsev^here  de- 
scribed, with  programs  under  Title  11, 
Special  Governor's  grant;  state  or  Fed- 
eral apprenticeship  agencies;  statewide 
activities  carried  out  under  the  Career 
Education  Incentive  Act;  State  courts 
with  Jurisdiction  over  youthful  offend- 
ers and  status  offenders;  public  assist- 
ance agencies;  SESAs;  and  State,  local 
or  post-secondary  institutions  includ- 
ing vocational  education  agencies. 

(iv)  Management  and  administra- 
tion. (A)  Provide  the  organizational, 
chart  and  staffing  pattern  ,for  the] 
plan,  if  not  included  in  the  master 
plan. 

(B)  List  any  property  item  to  be  pur- 
chased if  $1,000  or  more  by  item, 
quantity,  and  price. 

(G)  Attach  a  Youth  Program  Plan- 
ning Summary  (YPPS)  and  a  Youth 
Budget  Information  Summary  (YBIS). 

(V)  Attach  copies  of  any  comments 
and  recommendations  received  on  the 
plan  from  the  appropriate  labor  orga- 
nizations, the  State  apprenticeship 
council,  the  Governor's  youth  council, 
and  the  State  Employment  and  Train- 
ing Council. 

(vi)  The  assurances  and  certifica- 
tions for  the  Governor's  youth  serv- 
ices plan  and  detailed  instructions  for 
completing  the  requirements  of  the 
plan  are  contained  In  the  Forms  Prep- 
aration Handbook. 

(e)  Procedures  for  comment,  modifi- 
cation and  approval  of  Governor's 
youth  services  plan. 

(1)  In  developing  the  Governor's 
youth  services  plan,  the  Governor 
shall  establish  a  youth  council  as  de- 
scribed in  §  680.4(b)  which  shall  report 
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to  the  State  Employment  and  Train- 
ing Council.  The  responsibilities  of 
this  council  shall  be  those  described  in 
§680.4,  except  the  references  to  local 
agencies  shall  mean  representatives  of 
State  agencies  who  represent 
statettride  concerns. 

(2)  In  submitting  the  Governor's 
youth  service  plan,  the  procedures 
specified  In  §  676.12  (a),  (b)  and  (d)  and 
§  677.33(a)(3)  of  this  title  shaU  be  fol- 
lowed. 

(3)  The  approval  procedures  to  be 
followed  for  the  Governor's  youth 
services  plan  are  those  specified  in 
§676.14  of  this  title. 

(4)  The  modification  procedures 
specified  in  §676.16  of  this  title  shall 
be  used  to  modify  the  Governor's 
youth  services  plan  under  YETP. 

^ubpart  ft— YowHi  CoimwuwHy  Cem*rvcrti«n 
oiiQ  Miipcov#fli#fit  rro|#cn 

§  680.100    PurpoM. 

(a)  This  subpart  contains  the  regula- 
tions for  the  Youth  Community  Con- 
servation and  Improvement  Projects 
(YCCIP)  under  Title  IV,  Part  A,  Sub- 
parts 2  and  4  of  the  Act.  The  introduc- 
tory and  general  provisions  at  Parts 
675  and  676  of  "ntle  20  and  the  YETP 
regulations  at  Subpart  A  of  this  Part 
also  apply  to  YCCIP  program,  except 
as  indicated  in  this  subpart.  To  the 
extent  the  regulations  set  forth  in  this 
subpart  conflict  with  other  regulations 
promulgated  under  the  Act,  the  re- 
quirements contained  in  this  subpart 
shall  prevail  (sec.  447). 

(b)  This  program  seeks  to  provide 
youth,  experiencing  severe  difficulties 
in  obtaining  employment  with  well  su- 
pervised work  in  projects  that  produce 
tangible  benefits  to  the  community. 


for     funds      under 


§680.101     Eligibility 
YCCIP. 

Prime  sponsors  are  eligible  to  apply 
for  YCCIP  funds  for  projects  in  their 
area. 

§  680.102    Allocation  of  funds. 

(a)  Allocations.  Allocation  of  funds 
under  YCCIP  shall  be  in  accordance 
with  section  423  of  the  Act. 

(b)  Program  funding  estimates.  The 
Secretary  will  provide  prime  sponsors 
with  program  funding  estimates  based 
on  their  relative  share  of  the  State's 
unemployed  population. 

§680.103    Program  planning,  planning  and 
youth  councils. 

(a)  Planning.  The  prime  sponsor 
shall  utilize  the  plaiming  process  and 
planning  council  as  described  in 
§§  676.6  and  676.7  of  this  title  and  the 
youth  council  established  for  YETP  in 
developing  its  annual  plan  subpart  for 
YCCIP  (sec.  426(c)). 

(b)  Additional  information.  The  PA 
may  require  that  the  additional  infor- 
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mation  specified  below  be  submitted  at 
the  same  time  as  the  Preapplication 
for  Federal  Assistance.  Where  such  in- 
formation is  required,  a  decision  con- 
cerning the  adequacy  of  that  informa- 
tion must  be  provided  to  the  prime 
sponsor  by  five  (5)  working  days  after 
the  submission  date  of  the  preapplica- 
tion. The  prime  sponsor  will  not  l>e  re- 
quired tj  submit  such  information  In 
its  aimual  plan  subpart.  Such  informa- 
tion includes  a  description  of  methods 
to: 

(1)  Solicit  applications,  particularly, 
from  neighborhood  and  community- 
based  organizations,  and  solicit  com- 
ments on  the  project  applications 
from  the  planning  and  youth  councils; 

(2)  Objectively  select  and  rank  proj- 
ect applications;  and 

(3)  Involve  appropriate  labor  organi- 
zations in  the  planning  process. 

§680.104    Description      of      the      YCCIP 
»  annual  plan  Aibpart 

(a)  Each  prime  sponsor  shall  submit 
a  YCCIP  subpart,  by  date  established 
by  the  RA  which,  when  approved, 
shall  become  part  of  the  annual  plan. 

(b)  The  RA  shall  review  and  approve 
or  disapprove  the  YCCIP  subpart 
using  the  procedures  in  §  676.14  of  this 
title. 

(c)  Narrative  description.  The  narra- 
tive shall  contain: 

(1)  Objectives  and  needs  for  assist- 
ance. Using  the  requirements  for  the 
YETP  narrative,  provide  a  description 
of  the  purpose  of  the  YCCIP  program 
and  the  target  groups  that  will  be 
served. 

(2)  Results  and  benefits.  As  described 
in  the  YETP  narrative  requirements, 
provide  a  description  of  the  benefits 
that  will  accrue  to  the  participants 
and  to  the  community  through  the 
YCCIP  program  (sec.  426  (b)). 

(3)  i4pproac/L— (i)  Participant  re- 
cruitment and  eligibility.  Describe,  'if 
not  elsewhere  described  in  the  Com- 
prehensive Employment  and  Training 
Plan,  the  mehtods  that  will  be  used  to 
recruit  eligible  YCCIP  youth. 

(ii)  Worksite  supervision.  (A)  De- 
scribe the  training  for  worksite  super- 
visors and  other  worksite  personnel  in- 
volved with  project  participants.  Indi- 
cate who  will  conduct  this  training 
(sec.425(b)(3));  and 

(B)  If  the  supervisor /worker  ratio  is 
less  than  1:12,  provide  Justification 
(sec.  425(lj)(3)). 

(iii)  Program  activities  and  servicer. 
(A)  Describe  the  job  training  and  skill 
development  acuities  that  will  be 
available  to  parti(»|^ii{s^_Iiyaicate  who 
will  deliver  the  tramlngrthe  duration 
of  each  training  component,  and  the 
skills  to  be  learned  (sec.  426(b)(2)). 

(B)  Describe  plans  to  coordinate  the 
training  and  skill  development  activi- 
.ties  with  school-related  programs  (sec. 
426(bK2)). 
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(C)  Pursuant  to  the  requirements 
for  YEm*.  describe  any  activities  or 
services,  other  tiian  project  activities, 
that  will  be  funded  under  the  pro 
gram. 

(Iv)  Linkages.  If  the  linkages.  Includ- 
ing the  Job  Corps  agreement,  differ 
for  YCCIP  from  those  described  in  the 
YETP  narrative,  then  provide  a  de- 
scription of  these  unique  linkages  (sec. 
426(b)(1)). 

(V)  Project  solicitation  and  selection. 
(A)  If  not  included  elsewhere  in  the 
Comprehensive  Employment  and 
Training  Plan,  describe  the  method 
used  to  solicit  YCCIP  project  applica- 
tions. Describe  the  efforts  made  to  so- 
licit applications  from  neighborhood 
and  community  based  organizations; 
and  the  method  used  by  program 
agents  to  solicit  applications,  if  differ- 
ent from  the  prime  sponsor's  (sec. 
426(a)(1)). 

(B)  List  or  attach  the  criteria  used  to 
determine  which  project  proposals  are 
eligible  for  funding  (sec.  426(a)(1)). 

(C)  Attach  all  project  applications 
approved  by  the  prime  sponsor  and 
the  program  agent  and  include  a 
ranked  listing  of  the  approved  project 
applications  which  total  100%  of  the 
prime  sponsors  funding  estimate  (sec. 
426(a)(1)).  Also  include  a  ranked  list- 
ing of  any  additional  approved  project 
applications  above  the  funding  esti- 
mate. 

(D)  Attach  all  project  applications 
approved  by  program  agents  but  not 
approved  by  the  prime  sponsor  and  de- 
scribe why  these  project  proposals 
were  not  approved  by  the  prime  spon- 
sor (sec.  426(aKl)). 

(4)  Management  and  administra- 
tion, (i)  Describe  any  significant  dif- 
ferences in  the  administration,  oper- 
ation, and  management  (including  or- 
ganizational structure)  of  the  YCCIP 
program  from  the  Information  pro- 
vided elsewhere  in  the  Comprehensive 
Employment  and  Training  Plan. 

(11)  Describe  the  results  or  attach 
copies  of  any  evaluation/assessment 
reports  conducted  on  the  last  year's 
YCCIP  program  which  were  used  to 
set  priorities  and/or  determine  the 
programmatic  goals  or  purposes  of 
YCCIP.^ 

(ill)  Attach  copies,  if  any.  of  com- 
ments and  reconunendations  received 
on  the  YCCIP  plan  subpart  from  the 
appropriate  labor  organizations,  the 
youth  council,  the  planning  council. 
CBO's  and  LEA's. 

(iv)  If  not  included  elsewhere  in  the 
Comprehensive  Employment  and 
Training  Plan,  describe  the  monitor- 
ing and  evaluation  process  for  the  pro- 
gram. 

(v)  List  each  property  item  to  be 
purchased  which  costs  $1,000  or  more 
by  item,  quantity,  and  price. 

(vl)  Attach  a  copy  of  the  Youth  Pro-, 
gntm  Plaiming  Summary  and  Youth 
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Budget  Information  Summary  on  the 
YCCIP  program. 

(5)  Assvrances  and  certifications. 
The  Assurances  and  certifications  and 
detailed  instructions  for  completing 
the  requirements  of  the  YCCIP 
annual  plan  subpart  are  contained  in 
the  Forms  Preparation  Handbook. 

§  6^0.105    Project  planning  proccM. 

(a)  Program  specifications.  In  devel- 
oping the  program  specifications, 
prime  sponsors  may,  after  obtaining 
the  approval  of  the  planning  and 
youth  councils,  limit  the  types  of  proj- 
ect activities  by: 

(1)  E:stablishing  limitations  on  the 
size  and  duration  of  all  projects; 

(2)  Restricting  projects  to  specified 
community  needs;  and 

(3)  Identifying  specific  neighbor- 
hoods or  geographic  areas  In  which 
projects  may  be  conducted. 

(b)  Procedures.  Each  prime  sponsor 
shall  establish  procedures  for  its  own 
use  and  the  use  of  any  program 
agent(s)  which  will  assure  that  poten- 
tial project  applicants,  particularly 
neighborhood  and  community-based 
organizations,  are  notified  of  the  proj- 
ect application  process  and  the  cut-off 
date  for  acceptance  of  project  applica- 
tions. The  method  of  notification  may 
be  publ'c  hearings,  public  notice  in  the 
newspapers,  bulletins,  or  other  appro- 
priate media. 

9  680.106    Project  application  content 

All  project  applications  must  contain 
the  following  Information: 

(a)  Agency.  Name  of  agency  or  orga- 
nization applying  for  project  funds, 
type  of  agency  (community-based  or- 
ganization, local  educational  agency) 
and.  if  applicable,  the  program  agent 
to  which  it  was  submitted; 

(b)  Description  of  protect  (1)  The 
need  for  the  project  in  the  area  in 
which  it  will  be  conducted  and  how 
the  project  will  meet  the  need;  • 

(2)  The  tyi>es  of  Jobs  youth  are  to 
perform; 

(3)  The  fuD-tlme  supervisor  to  youth 
ratio,  or  its  equivalent  and  the  reason 
for  selecting  the  ratio; 

(4)  The  qualifications  of  the  supervi- 
sors in  terms  of  necessary  skills  and 
experiences,  or  where  these  are  not 
yet  specifically  identified,  assurances 
that  supervisors  will  be  adequately 
trained  in  the  skills  needed  to  carry 
out  the  projects  and  in  Instructing 
participating  youth  and  a  description 
of  the  meth(xi  for  selecting  supervi- 
sors; and 

(5)  The  beginning  and  ending  dates 
of  the  project; 

(c)  ParticipantM.  (1)  Identify  the 
number  of  participants  to  be  enrolled 
and  their  expected  duration  of  em- 
ployment, not  exceeding  12  months; 

(2)  list  the  target  groups  to  be 
served;  and 


(3)  Describe  the  expected  benefits  to 
accrue  to  participants,  e.g.,  skills  to  be 
obtained,  other  positive  terminations 
anticipated,  academic  credits  to  be 
earned,  etc; 

(d)  Job  titles,  description  and  wages. 
(1)  The  principal  job  titles,  job  de- 
scriptions, and  hourly  wages  to  be 
paid.  If  Job  restructuring  is  to  occur,  a 
description  of  the  methods  of  the 
analysis  to  be  used,  the  expected  re- 
sults, the  methods  for  obtaining  con- 
currence of  appropriate  collective  bar- 
gaining agents,  when  a  collective  bar- 
gaining agreement  is  affected,  and  the 
relevant  expertise  of  personnel  who 
perf  onried  the  restructuring;  and 

(2)  The  participation  of  appropriate 
collective  bargaining  agents,  if  a  col- 
lective bargaining  agreement  will  be 
affected,  with  regard  to  job  classifica- 
tions and  wage  rates; 

(e)  Administration.  A  description  of 
the  project  applicant's  organization 
(including  type  of  organization,  pur- 
pose of  organization),  experience  in 
operating  employment  and  training 
programs  and/or  providing  public 
services,  and  a  description '^f  the  ac- 
counting and  financial  mamagement 
procedures  and/or  arrangements;  and 

(f)  Budget  The  budget  should  in- 
clude totals  for  the  following  line 
items: 

( 1 )  Direct  program  costs; 

(2)  Costs  of  participant  wages  and 
fringe  benefits; 

<3)  Costs  of  wages  Eind  fringe  bene- 
fits of  worksite  supervisors; 

(4)  Costs  of  Job-related  training; 

(5)  Costs  of  materials,  supplies  and 
equipment  used  by  participants  on  the 
Job;  and 

(6)  Costs  of  supportive  services  for 
participants. 

§  680.^07    Project  application  rabmiaslon. 

The  project  applicant  shall  submit 
applications  to  the  program  agent  or 
to  the  prime  sponsor,  if  there  is  no 
program  agent,  for  its  area. 

9  680.108    Project  review. 

(a)  Criteria.  The  prime  sponsor  shall 
establish  criteria  to  be  used  consistent- 
ly by  itself  and  any  program  agent  for 
evaluating  and  approving  project  ap- 
plications. These  criteria  are  subject 
to  review  and  comment  by  the  youth 
and  planning  councils. 

(b)  Information.  Each  project,  in 
order  to  be  approved  must: 

(1)  Provide  tangible  output  and  mea- 
surable benefits  which  will  acenie  to 
the  community; 

(2)  Provide  benefits  to  participants 
in  terms  of  work  habits,  skills,  appren- 
ticeable  skills,  and  attainment  of  aca- 
demic credit,  where  applicable; 

(3)  Be  labor  intensive; 

(4)  Assure  an  adequate  level  of  su- 
pervision, taking  into  account  the  com- 
plexity of  the  Jobs  to  be  created; 


(5)  Describe  or  assure  adequate 
qualifications  for  supervisors  in  terms 
of  necessary  skills  and  experience; 

(6)  Assure  that  projects  shall  permit 
in-school  youths  employed  in  the  pro- 
jects to  coordinate  their  jobs  with 
classroom  instruction  and,  to  the 
extent  feasible,  permit  such  youths  to 
receive  academic  credit  for  their  par- 
ticipation in  the  program  (sec.  427(b)); 
and 

(7)  Assure  that  any  person  hired  fb 
supervise  youth,  shall  not  impede  the 
promotional  rights  of  existing  employ- 
ees. 

(c)  Process.  Project  applications 
from  neighborhood  and  community- 
based  organizations  of  demonstrated 
local  effectiveness  in  providing  em- 
ployment and  training  services  to 
youth  shall  be  considered  before  appli- 
cations from  other  project  applicants 
are  considered.  Where  it  can  be  docu- 
mented that  a  neighborhood  or  com- 
munity-based organization  does  not 
have  the  administrative  capability  to 
run  a  project,  or  its  project  application 
does  not  meet  the  project  review  crite- 
ria established  by  the  prime  sponsor, 
then  project  applications  from  other 
than  neighborhood  and  community- 
based  organizations  may  be  consid- 
ered; Provided,  the  same  criteria  are 
used. 

(d)  Review.  Program  agents  shall 
review  the  project  applications  submit- 
ted to  them,  approve  or  disapprove 
them,  and  submit  all  project  applica- 
tions to  the  prime  sponsor.  Indicating 
their  approval  or  disapproval. 

(e)  The  prime  sponsor  shall  review 
those  project  applications  received,  in- 
cluding those  submitted  by  any  pro- 
gram agenUs).  When  reviewing  those 
submitted  by  a  program  agent,  the 
prime  sponsor  sh&ll  give  due  consider- 
ation to  project  applications  approved 
by  the  program  agent. 

(f)  After  review,  the  prime  sponsor 
shall  submit  all  project  applications  to 
the  youth  and  planning  councils  for 
comment  and  recommendations  (sec. 
426(c)). 

(g)  After  review  of  any  comments 
and/or  recommendations  of  the  plan- 
ning and  youth  councils,  the  prime 
sponsor  shall  approve  or  disapprove 
the  project  applications.  'The  prime 
sponsor,  however,  shall  not  disapprove 
a  project  application  recommended  for 
approval  by  the  councils  unless  it  has 
first  considered  any  comments  and 
recommendations  made  by  the  plan- 
ning and  youth  councils  and  unless  it 
has  provided  the  councils  with  a  writ- 
ten statement  of  its  reasons  for  disap- 
proval (sec.  426(cK2)). 

(h)  In  cases  of  disapproval,  the 
prime  sponsor  shall  inform  the  project 
applicant  in  writing  of  its  disapproval. 
It  shall  also  indicate  the  reasons  for 
the  disapproval. 
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§  680.109    Project  prioritization. 

Each  prime  ^sponsor  shall  rank,  in 
terms  of  their  relative  priority,  ap- 
proved project  applications.  Each 
prime  sponsor  shall  submit: 

(a)  A  primary  listing  of  prioritized 
proposed  projects  not  to  exceed  100 
percent  of  the  program  funding  esti- 
mate; and 

(b)  If  additional  projects  have  been 
approved,  a  second  listing  to  be  consid- 
ered for  future  funding,  in  instances 
where: 

(1)  Projects  submitted  within  the 
100  percent  are  not  acceptable  to  the 
RA; 

(2)  A  project  is  subsequently  found 
to  be  nonproductive  or  is  withdrawn; 
or 

(3)  Additioiuil  funds  become  availa- 
ble. 

$680,110    Project  activities. 

(a)  Each  project  shall  provide  par- 
ticipants with  constructive  work  in 
terms  of  individual  and  community 
benefits  in  such  areas  as,  the  rehabili- 
tation or  improvement  of  public  facili- 
ties (including  removing  of  architec- 
tural barriers  which  limit  the  access  to 
these  facilities  by  handicapped  indi- 
viduals); neighborhood  improvements; 
weatherization  and  basic  repairs  to 
low-income  housing;  energy  conserva- 
tion including  solar  energy  projects, 
especially  those  utilizing  materials  and 
supplies  available  without  cost;  and 
conservation,  maintenance,  or  restora- 
tion of  natural  resources  of  non-Feder- 
al publicly  held  lands  (sec.  422). 

(b)  Training  provided  In  YCCIP 
shall  be  directly  related  to  the  devel- 
opment of  specific  skills  needed  for 
the  Job. 

S  680.111    AgreemenU  with  project  appli- 
cants. 

(a)  Prime  sponsors  or  program 
agents  shaU  enter  into  financial  agree- 
ments with  project  applicants  except 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  The  prime  sponsor  or  program 
agent  may  enter  into  a  nonfinancial 
agreement  with  a  project  applicant  if 
there  Is  a  written  agreement  that 
clearly  identifies  the  administrative 
and  programmatic  benefits  of  such  a 
nonfinancial  agreement. 

S  680.112    Program  agent  responsibility. 

A  program  agent  under  title  II  may 
elect  to  be  a  program  agent  under  this 
subpart.  Program  agents  shall  approve 
or  disapprove  projects,  administer  the 
program  in  their  areas,  and  be  subject 
to  the  limitation  of  funds  provided.  In 
S  680.113.  The  administrative  responsi- 
bilities described  in  9  677.54(b)  of  this 
title  shall  apply  to  YCCIP  program 
agents. 
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§  680.1 13    Limitation  on  use  of  funds. 

(a)  Administrative  costs.  No  more 
than  5  percent  of  the  total  funds  may 
be  used  by  the  prime  sponsor  and  pro- 
gram agent(s)  for  administrative  costs, 
the  remaining  funds  shall  be  made 
available  for  projects. 

(b)  Project  funds.  Of  tipe  project 
funds: 

(1)  At  least  65  percent  of  the  funds 
available  shaU  be  used  for  particip^t 
wages  and  fringe  benefits,  unless  ade- 
quate justification  is  provided  in  the 
prime  sponsor's  YCCIP  annual  plan 
subpart. 

(2)  No  more  than  10  percent  may  be 
used  by  project  applicants  for  adminis- 
trative costs. 

(3)  Any  remaining  funds  may  be 
used  for  project  related  training  of 
participants,  project  supervisors,  serv- 
ice to  participants,  and  for  the  acquisi- 
tion, lease,  or  rental  of  materials, 
equipment,  and  supplies. 

9  680.1 14    EligibiUty  for  participation. 

(a)  Each  person  shall,  at  the  time  of 
enrollment: 

(1)  Be  16  through  19  years  of  age.  in- 
clusive; and 

(2)  Be  unemployed  (sec.  422). 

(b)  Selection.  In  selecting  eligible 
youth,  prime  sponsors  shall  give  pref- 
erence to  the  economically  disadvan- 
taged. 

(1)  Appropriate  efforts  shall  be 
made  to  serve  those  eligible  youths 
who  have  severe  handicaps  in  obtain- 
ing emplojmient  (sec.  444(a)). 

(2)  A  youth  may  not  be  enrolled  in 
full-time  employment  opportunities  If: 

(i)  The  individual  has  not  attained 
the  age  with  respect  to  which  the  re- 
quirement of  compulsory  education 
ceases  to  apply  under  the  laws  of  the 
State  in  which  such  individual  resides, 
except:  (A)  during  periods  when  school 
is  not  in  session,  and  (B)  where  em- 
plo3mient  is  undertaken  in  cooperation 
with  school-related  programs  award- 
ing academic  credit  for  work  experi- 
ence; or 

(41)  The  individual  has  not  attained  a 
high  school  diploma  or  its  equivalent 
and  it  is  determined  by  the  prime 
sponsor  that  the  youth  dropped  out  of 
high  school  in  order  to  participate  in 
YCCIP  (sec.  443(f)). 

(c)  Limitation.  Each  participant 
shall  be  limited  to  a  nikriTniim  enroll- 
ment of  12  months  with  no  more  than 
two  terminations  and  reenrollments. 
provided  age  eligibility  is  met  at  the 
time  of  each  reenrollment. 

Consistent  with  the  provisions  of 
9676.30(c),  every  effort  should  be 
made  to  transition  participants  into 
unsubsidlzed  Jobs  or  other  CETA  op- 
portunities upon  completion  of  the  12 
months  enrollment  (sec.  428). 
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I  €80.115    Emmingi  diarcfard. 

Wages  received  by  any  youth  under 
YCCIP  shall  be  fUsregarded  In  deter- 
mining the  eligibUity  of  the  youth's 
family  for,  and  the  amount  of,  any 
benefits  based  on  need  under  any  Fed- 
eral or  federally  assisted  programs 
(sec.  446). 

§680.116    Supenriaory  personnel. 

Each  project  shall  have  an  adequate 
number  of  skiUed  supervisors.  There 
shall  be  at  least  the  ratio  of  1  full-time 
sui>ervisor  to  every  12  youths,  unless 
satisfactory  justification  for  another 
ratio  is  provided  in  the  prime  spon- 
sor's YCCIP  annual  plan  subpart.  Su- 
pervisors shall  have  the  skills  needed 
to  carry  out  the  project  and  shall  be 
able  to  instruct  participants  in  those 
skills  (sec.  425(b)). 

9  680.1 17    Academic  crcdii. 

Priqie  sponsors  shall  make  appropri- 
ate efforts  to  encourage  educational 
agencies  and  post-secondary  institu- 
tions to  award  academic  credit  for 
competencies  participants  gain  from 
their  participation  in  the  program 
(sec.  445(a)).  If  academic  credit  is  not 
given  for  work  experience  in  YCCIP 
projects,  high  school  dropouts  and  po- 
tential dropouts  shall  be  encouraged 
to  return  to  or  remain  in  school. 

9680.118    SubsUtution    for    Title    II    pro- 
grama. 

Programs  funded  under  YCCIP  shall 
be  supplementary  to  but  not  replace 
programs  and  activities  for  youth 
available  under  title  II  of  the  Act  (sec. 
421). 

9  680.119    Common  general  provisions. 

The  provisions  governing  modifica- 
tions, reallocations,  maintenance  of 
effort,  reporting,  wages,  benifits,  and 
working  conditions  under  YETP  shall 
apply  to  YCCIP  programs. 

§680.120    Review    by   the   RA.   redistribu- 
tion. 

(a)  The  RA  may  approve  projects  up 
to  100  percent  of  the  prime  sponsors 
program  funding  estimate. 

(b)  The  RA  shall  disapprove  any 
project  application  which  does  not 
meet  the  requirements  of  the  Act,  and 
the  regulations.  RA's  shall  review  indi- 
vidual applications  for  outstanding 
disagreements  between  appropriate 
labor  organizations,  employers,  and 
prime  sponsors  with  respect  to  jobs 
that  have  been  restructured.  RA's 
shall  provide  in  writing  to  the  prime 
sponsor  an  explanation  for  any  priori- 
tized project  applications  that  are  re- 
jected. 

(c)  Redistribution.  If  there  are  insuf- 
ficient approved  prioritized  project  ap- 
plications to  equal  the  prime  sponsor's 
program    funding    estimate,    the    RA 
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shall  allow  the  prime  sponsor  30  days 
in  which  to  modify  the  prioritized 
project  list.  If  the  prime  sponsor  fails 
to  submit  revised  project  applications 
or  submits  revised  project  applications 
which  are  not  approvable,  the  RA 
-shall  award  the  unused  funds  to  other 
prime  sponsors  within  the  State  for 
project  applications  apjJroyed  by  the 
RA.  In  States  with  only~TJfie  prime 
sponsor  or  in  States  where  no  other 
prime  sponsor  will  be  able  to  spend 
these  funds  within  a  reasonable  period 
of  time,  the  RA  shall  initiate  the  real- 
location procedures  set  forth  in 
9  676.47  of  this  title. 


Subpart  D— YowHi  IncMitiv*  EntMMMiH  PUot 

9  680.300    Scope  and  purpose  of  subpart. 

(a)  This  subpart  contains  the  regula- 
tions governing  the  Youth  Incentive 
Entitlement  Pilot  Projects  (Entitle- 
ment Projects)  under  Title  IV.  Part  A. 
Subpart  1  of  the  Act.  The  Youth  In- 
centive Entitlement  Pilot  Project* 
were  established  by  Title  II  of  the 
Youth  Employment  and  Demonstra- 
tion Projects  Act  (YEDPA)  of  1977. 

(b)  The  basic  jfJnipose  of  the  Entitle* 
ment  Projects  is  toTest  the  experimen- 
tal idea  of  guaranteeing  jobs,  or  in 
some  cases  a  combination  of  Jobs  and 
training,  to  economically  disadvan- 
taged youth.  The  program  will  operate 
only  on  certain  prime  sponsor  areas, 
or  portions  of  prime  sponsor  areas, 
chosen  by  the  Department  of  Labor. 
Within  those  areas  during  the  school- 
year,  otherwise  unavailable  part-time 
employment,  or  a  combination  of  part- 
time  employment  and  training,  will  be 
guaranteed  to  those  economically  dis- 
advantaged youth  between  the  ages  of 
16  to  19  inclusive,  who  are  in  second- 
ary school  or  who  are  in  a  program 
leading  to  a  certificate  of  high  school 
equivalency.  In  addition,  in  those  same 
areas  during  the  summer,  otherwise 
unavailable  full-time  employment,  or  a 
combination  of  part-time  employment 
and  training,  will  be  guaranteed  to 
economically  disadvantged  youth,  be- 
tween the  ages  of  16  to  19  inclusive, 
who  are  in  a  secondary  school  or  who 
are  in  a  program  leading  to  a  certifi- 
cate of  high  school  equivalency.  (Sec. 
416(a)). 

(c)  Congress  mandated  that  the  enti- 
tlement approach  be  rigorously  tested 
under  varying  geographic,  economic, 
and  other  circumstances.  Because  of 
the  high  cost  of  guaranteeing  year- 
round  jobs  to  aU  in-school  disadvan- 
taged youths,  only  a  limited  number 
of  demonstrations  can  be  undertaken 
with  available  funds.  In  order  to  test 
whether  jurisdictions  can  feasibly  im- 
plement substantial  programs,  only  a 
limited  number  of  Tier  I  projects  will 


be  implemented.  These  will  cover 
entire  jtirlsdictlons  or  neighborhoods. 
In  order  to  test  a  number  of  innova- 
tive approaches  authorized  by  the  Act 
and  to  get  a  wideF  geographic  spread, 
a  somewhat  larger  number  of  Tier  II 
projects  will  be  funded,  demonstrating 
specific  innovative  entitlement  ap- 
proaches. These  projects  might  cover 
only  the  area  served  by  a  particular 
school  or  small  school  district. 

(d)  To  ma{Le  sure  that  EIntitlement 
Projects  would  be  selected  and  operat- 
ed as  a  national  experiment,  with  the 
necessary  flexibility  to  develop  and 
test  new  and  Improved  ideas.  Congress 
did  not  authorize  the  Secretary  to  al- 
locate funds  to  CETA  prime  sponsors 
by  formula.  Instead,  the  Secretary  of 
Labor  is  required  to  determine  how 
many  Entitlement  Projects  are  to  be 
established  and  where  they  should  be 
l(x»ted. 

9  680Jt01     Regulations    governing    entitle- 
ment projects;  definitions. 

(a)  The  regulations  governing  Enti- 
tlement Projects  shall  be  those  in  this 
subpart.  The  general  provisions  at 
Part  676  of  this  title  shall  also  apply 
to  Entitlement  Projects.  However,  to 
the  extent  a  regulation  in  this  subpart 
conflicts  with  a  regulation  at  Part  676 
of  this  title,  the  regulations  in  this 
subpart  shall  prevail. 

(b)  Definitions  for  terms  used  in  this 
subpart  may  be  found  at  9  675.4  of  this 
title,  except  as  stated  within  this  sub- 
part. 

9  680.302    Funding  of  entitlement  projects. 

(a)  Of  the  funds  available  under  this 
subpart,  the  Secretary  shall  reserve  a 
portion  of  the  funds  for  research, 
technical  assistance,  consultants,  and 
other  appropriate  purposes. 

(b)  The  Secretary  shall  use  the  re- 
maining funds  under  this  subpart  to 
fund  selected  Entitlement  Projects. 

9  680.303    Eligibility  for  funds. 

All  prime  sponsors  under  Title  II  of 
the  Act  shall  be  eligible  to  I4>ply  for 
Entitlement  Project  funds. 

9  680.304    Entitlement   project   application 
process  (general). 

(a)  The  Entitlement  Project  applica- 
tion consists  of  two  steps,  a  preapplica- 
tion  procedure  and  a  final  application 
procedure. 

(b)  Selected  projects  have  been  fi- 
nanced to  start  in  January  1978. 

9  680.305    [Reserved] 

9  680.306    Submittal  of  preapplications. 

(a)  Prime  sponsors  planning  to 
submit  a  preapplication  for  an  Entitle- 
ment Project  are  requested  to  send  a 
letter  of  such  Intent  to  the  Employ- 
ment and  training  Administration 
(ETA)  national  office.  A  copy  of  the 


letter  shall  be  sent  to  the  appropriate 
Regional  Administrator. 

(b)  The  prime  sponsor's  preapplica- 
tion is  to  be  submitted  as  follows: 

(1)  Five  copies  are  to  be  sent  to  the 
Regional  Administrator  of  the  appro- 
priate ETA  regional  office  (none  need 
to  have  original  signatures). 

(2)  One  signed  original  and  14  copies 
are  to  be  sent  to  the  ETA  national 
office. 

9  680.307    Preapplication  specificaUons. 

This  section  sets  forth  the  types  of 
Information  and  data  to  be  provided  in 
the  prime  sponsor's  preapplication. 
The  preapplication  should  clearly  indi- 
cate whether  it  is  for  Tier  I  or Tier  II 
project. 

(a)  The  following  Information, 
which  may  be  obtained  from  the  ap- 
proved Master  Plan,  shall  be  provided 
with  respect  to  the  prime  sponsor 

(1)  (1)  Geographic  and  political 
boundaries: 

(ii)  Most  recent  population  survey 
data,  by  age.  race,  and  sex; 

(ill)  Most  recent  data  on  poverty 
levels  in  the  area,  by  age,  race,  and 
sex: 

(iv)  Labor  force  data  including  em- 
ployment and  unemployment  figures 
by  age.  race,  and  sex;  and 

(v)  Principal  characteristics  of  the 
labor  market  (size  of  major  industries, 
growth,  trends,  etc.) 

(2)  Information  on  the  following 
items  should  be  based  on  the  prime 
sponsor's  best  estimates  using  the  1970 
census  and  updates,  the  Office  of  Edu- 
cation Survey  of  Income  and  Educa- 
tion, and  locaJ  school  data. 

(i)  The  size  of  the  eligible  youth 
population  (16-19  years  old.  economi- 
cally disadvantaged  as  defined  in 
680.316(aK4)  with  no  high  school  di- 
ploma or  equivalent). 

(ii)  Breakdown  of  the  eligible  youth 
population  showing  those  currently  in- 
school  and  out-of-school.  and  for  each 
of  these  groups,  the  total  employed 
(part-time,  full-time),  unemployed, 
and  not  in  the  labor  force. 

(b)  Proposed  Entitlement  Area.—il) 
General  (i)  Preapplications  must  iden- 
tify the  geographic  area  to  be  desig- 
nated as  the  Entitlement  Area.  The 
Entitlement  Area  must  be  a  discrete 
geographic  area  which  can  be  delineat- 
ed by  a  single  set  of  boundaries  on  a 
map. 

(ii)  The  Entitlen^ent  Area  for  Tier  I 
projects  must  contain  at  least  3.500 
and  no  more  than  12.000  eligible 
youth.  For  Tier  II  projects,  the  Elnti- 
tlement  Area  must  include  1.500  or 
less  eligible  youth.  Prime  spohsors 
sponsors  may  propose  to  administer  an 
Entitlement  Project  under  Tier  I  in  an 
area  with  more  than  12.000.  or  under 
Tier  II  in  an  area  with  more  than 
1.500    eligible    youth    provided    they 
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promise  to  finance  100  percent  of  the 
extra  costs. 

(ill)  For  Tier  I  projects,  it  is  prefer- 
able that  the  geographic  boundaries  of 
the  Entitlement  Area  coincide  with 
the  boundaries  of  the  public  secondary 
school  system  br  an  identifiable  sub- 
part of  that  system  to  minimize  the 
number  of  eligible  youth  residing  in 
the  Entitlement  Area  who  attend 
public  schools  located  outside  the  En- 
titlement Area. 

(iv)  In  designating  the  Tier  I  Entitle- 
ment Area,  prime  sponsors  should  con- 
sider locating  primarily  in  that  area, 
for  example,  by  including  low-residen- 
tial conamercial  districts  as  part  of  the 
Entitlement  Area. 

(2)  Information  requested.  If  the  Eln- 
titlement  Area  is  different  from  the 
prime  sponsor's  jurisdictional  area, 
the  information  requested  in  para- 
graph (a)  of  this  section  should  also  be 
submitted  for  the  Entitlement  Area. 

(c)  Estimated  Job  Demand  in  the  En- 
titlement j4reo.— (1)  General  Since  em- 
plosmient  opportunities  must  be  pro- 
vided to  all  eligible  youth  in  the  Enti- 
tlement Area,  it  is  critically  important 
to  estimate  the  number  of  eligible 
youth  who  seek  Jobs.  The  estimate ' 
must  consider  not  only  unemployed  in- 
school  youth,  but  those  not  looking 
for  Jobs  who  would  take'  them  if  avail- 
able, those  who  would  choose  in- 
school  project  jobs  over  possible  em- 
ployment alternatives,  and  those  not 
currently  in  school  who  would  return. 

(2)  Information  Requested  Estimate, 
by  the  best  available,  data,  the 
number  of  youth  who  will  seek  entitle- 
ment Jobs.  Describe  the  estimation 
methodology. 

(d)  Schools  in  Entitlement  Area.—(1) 
General  The  pre-application  shall  de- 
scribe the  public  and  private  second- 
ary school  systems  attended  by  project 
eligible  youth  residing  in  the  proposed 
Entitlement  Area. 

(2)  Information  Requested.  For  each 
public  and  private  school  system,  pro- 
vide: 

(i)  A  description  of  the  orgaiilzatlon 
and  administration  of  the  secondary 
school  system; 

(ii)  An  identification  of  the  propor- 
tion of  the  Entitlement  Area's  eligible 
secondary  school  population  i^ho  are 
attending  schools  In  the  Entitlement 
Area; 

(ill)  A  list  of  the  names  and  address- 
es of  the  secondary  schools  (Grades  9- 
12)  located  in  the  Entitlement  Area, 
and  for  each  such  secondary  school: 

(A)  Identification  of  the  most  recent 
and  reliable  data  on  total  pupil  popu- 
lation, total  pupil  population  of 
youths  eligible  for  the  Entitlement 
Project  and  school  dropout  rates.  The 
information  on  dropout  rates  should 
be  as  detailed  as  possible  and  describe 
the  method  by  which  these  rates  were 
calculated; 
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(B)  A  description  of  current  formal- 
ized workstudy.  cooperative  and  spe- 
cial career-education  programs,  and 
the  numbers  enrolled;  and 

(C)  A  description  of  notable  special 
programs  already  being  undertaken 
for  e<X)nomlcally  disadvantaged  youth 
to  promote  retention  in.  return  to.  and 
completion  of  school,  including  alter- 
native education  and  programs:  and 

(iv)  One  or  more  maps  of  the  pro- 
posed   Entitlement    Area   which    are . 
marked  in  order  to  clearly; 

(A)  Delineate  the  geographic  bound- 
aries for  each  school  system  In  the  En- 
titlement Area; 

(B)  Identify  the  street  location  of 
each  public  and  private  secondary 
school  in  that  area;  and 

(C)  Show  the  attendance  zone  for 
each  public  secondary  school. 

(e)  Description  of  Existing  Youth 
Programs.  Elach  pre-application  shall: 

(1)  Describe  the  prime  sponsor's  ex- 
isting Part  677  programs  for  the  16-19 
year  old  youth  population.  The  de- 
scription should  include  funding  levels 
and  numbers  of  participating  youth, 
separately  calculated  for  each  of  the 
program  activities  listed  below.  To  the 
extent  possible,  actual  funding  levels 
and  nimibers  of  youth  served  should 
be  provided  for  Fiscal  Year  1977  and 
planned  figures  for  Fiscal  Year  1978. 
Where  applicable,  the  number  of 
youth  being  served  in  each  category 
should  be  broken  out  between  in- 
school  and  out-of-school  participants: 

(i)  Classroom  training; 

(II)  On-the-job  training: 

(III)  Public  Service  employment; 
(iv)  Work  experience:  and 

(V)  Summer  Youth  program. 

(2)  To  the  degree  possible,  also  de- 
scribe the  programs  to  be  funded  and 
number  of  youth  to  be  served  under 
subparts  A  and  B  of  this  Part. 

(3)  Provide  the  best  possible  dollar 
estimates  of  CETA  youth  program  op^ 
eratiOns  in  the  Entitlement  Area  in 
Fiscal  Year  1977  and  the  level  in 
Fiscal  Year  1978  not  counting  Entitle- 
ment funds. 

(4)  Describe  how  current  CETA 
youth  program  will  (implement  and 
be  Integrated  with  the  Entitlement 
project;  and 

(5)  Describe  any  innovative  or  model 
program  in  the  prime  sponsor  area 
which  would  indicate  a  unique  (»,pac> 
ity  to  fulfill  responsibilities  under  the 
Entitlement  Project. 

(f)  Inrutvative  Approaches.— il)  Gen- 
eral (i)  Prime  sponsors  may  test  a  va- 
riety of  innovative  employment  and 
training  approaches  within  the  larger 
context  of  the  Entitlement  program. 
These  approaches  should  not  cover  an 
entire  Tier  I  project,  of  which  the 
basic  purpose  is  to  test  the  Entitle- 
ment notion  itself,  but  may  be  used  as 
a  component  of  Tier  I  projects.  Tier  II 
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projects  should  include  one  or  more  of 
the  following  innovative  approaches: 

(A)  The  use  of  subsidies  to  private 
for-profit  employers  to  encourage  such 
employers  to  provide  employment  and 
training  opportunities: 

(B)  Arrangements  with  unions  to 
enable  eligible  youth  to  enter  into  ap- 
prenticeship training  as  part  of  the 
employment  entitlement; 

(C)  Inclusion  of  economically  disad- 
vantaged youth  between  the  ages  of  19 
and  25  who  have  not  received  their 
high  school  diploma  or  equivalent; 

(D)  Inclusion  of  occupational  and 
career  counseling,  outreach,  career  ex- 
ploration, and  on-the-job  training  as 
part  of  the  employment  entitlement; 

(E)  Inclusion  of  youth  under  the  ju- 
risdiction of  the  juvenile  or  criminal 
justice  system  with  the  approval  of 
the  appropriate  authorities. 

(11)  The  Department  of  Labor  is  es- 
pecially Interested  in  receiving  propos- 
als concerning  the  use  of  Entitlement 
funds  to  promote  completion  of  high 
school  of  young  unwed  mothers. 

(iii)  Prime  sponsors  may  propose  to 
undertake  other  innovative  ap- 
proaches provided  adequate  justifica- 
tion is  provided  in  their  pre-applica- 
tions. 

(2)  Information  Requested.  Pre-ap- 
plications  shall  describe  innovative  ap- 
proaches, identify  how  these  will  be 
implemented  and  administered,  de- 
scribe the  area  in  which  these  would 
be  implemented,  and  estimate  tjje  size 
of  t^ie  eligible  population,  that  would 
be  involved. 

(g)  Project  Organization  and  Admin- 
istratioTL—il)  General  (D  Because  of 
the  size  and  complexity  of  the  Entitle- 
ment Projects,  a  single  governmental, 
private  nonprofit,  or  educational 
agency  should  be  designated  to  assume 
overall  management  responsiblity  for 
program  operations,  including  coordi- 
nating participant  recruitment,  worlc 
site  developihent,  operational  relation- 
ships among  schools,  training  activi- 
ties and  support  services,  program 
monitoring,  report  preparation,  and 
maintenance  of  management  informa- 
tion. The  prime  sponsor  may  delegate 
this  responsibility. 

(ii)  For  the  Eintitlement  Project,  the 
entire  youth  participant  payroll  shall 
be  centrally  administered  by  the  prime 
sponsor  or  its  delegatee  management 
agency.  Finally,  since  this  is  a  demon- 
stration project,  extensive  research, 
monitoring,  and  evaluation  must  be 
carried  out  by  the  prime  sponsor 
under  the  supervision  of  the  Depart- 
ment of  Labor. 

(2)  Information  Requested,  (i)  Iden- 
tify the  responsible  management 
^agency  and  describe  its  proposed  staff- 
ing structure  for  the  Entitlement  Proj- 
ect, its  previous  experience  with  em- 
ployment and  training  programs,  its 
specific  capabilities  for  managing  the 
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Entitlement  Project,  and.  If  other 
than  the  prime  sponsor,  its  relation- 
ship to  the  prime  sponsor. 

(ii)  Indicate  whether  the  prime  spon- 
sor or  a  management  agency  will  ad- 
minister the  pajrroll  and  explain  the 
rationale  for  the  choice. 

(iii)  Indicate  procedures  which  will 
be  used  for  monitoring  program  oper- 
ations. 

(iv)  Provide  an  assurance  from  the 
prime  sponsor  that  it  wllUcooperate 
fully  in  the  design,  implementation, 
and  evaluation  of  the  Entlt^ment 
Project. 

(h)  Recruitment— { I)  General  The 
"Entitlement"  concept  can  only  be 
meaningfully  tested  If  eligible  youth 
are  aware  of  the  program.  Therefore, 
prime  sponsors  shall  provide  informa- 
tion and  do  active  outreach  with  re- 
spect to  potential  participants. 

(2)  Information  Requested.  The  pro- 
cedures for  informing,  referring,  re- 
cruiting, and  determining  eligibility  of 
participants  (both  in-school  and  out- 
of -school)  should  be  detailed,  includ- 
ing identification  of  the  private  and/ 
or  public  agencies  to  hf»  utilized  for 
this     purpose.     Particular     reference 
should  be  made  to  the  proposed  role 
of  the  State  Employment  Service  with 
respect  to  these  functions.  Special  ef- 
forts shall  be  made  to  recruit  youth 
from  families  receiving  public  assist- 
ance (Sec.  418(a)(4)(L)). 
(i)     Work-Site     Development— TUl) 
'  General  (i)  The  employment  or  combi- 
nation  of   employment   and   training 
guaranteed  under  this  program  is  in- 
tended to  be  year-round  with  no  limi- 
tation on  the  period  of  enrollment. 
However,    this    guarantee    shall    not 
exceed  20  hours  per  week  for  each 
youth    employed    during    the    school 
year  nor  40  hours  per  week  during  the 
summer.  During  the  school  year,  the 
guarantee  must  extend  for  at  least  6 
months  and  during  the  summer  for  at 
least  8  weeks.  This  guarantee  shall  not 
be  provided  to  each   youth   for  less 
than   10  hours  per  week  during  the 
school  year  and  not  less  than  30  hours 
per  week  during  the  summer.  Prime 
sponsors   may    also   allow    youths   to 
work  40  hours  a  week  during  school 
year   break   of   5   consecutive   school 
days  or  more.  However,  the  minimum 
paid  program  time  guarantee  does  not 
apply  to  school  year  breaks  of  5  con- 
secutive days  or  more. 

(ii)  The  opportunities  guaranteed 
may  take  any  of  the  forms  specified  in 
Section  417  of  the  Act.  and  are  guar- 
anteed to  an  eligible  youth  only  so 
long,  as  the  youth  remains  enrolled  in 
high  school  or  in  a  certified  or  ap- 
proved high  school  equivalency  pro- 
gram. Out-of-school  youth  must 
return  to  school  or  enter  an  equiva- 
lency program  in  order  to  be  eligible 
for  the  employment  guarantee. 
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(ill)  Based  on  estimates  of  the 
number  of  eligible  youth  who  will  seek 
employment  in  the  Entitlement  Proj- 
ect, the  prime  sponsor  should  plan  for 
a  larger  number  of  jobs  as  a  cushion  in 
case  the  estimates  are  too  low.  The 
concept  of  an  entitlement  must  be 
maintained;  therefore,  make  work  jobs 
for  unexpected  numbers  of  applicants 
are  not  permissible.  In  Tier  I  projects. 
Jobs  must  be  primarily  located  in  the 
Entitlement  Area. 

(iv)  Emphasis  in  work  site  develop- 
ment shall  be  placed  on  Jobs  having 
careful  supervision  and  which  provide 
youth  with  structered.  productive 
work  settings.  Jobs  shall  be  designed 
to  introduce  youth  to  the  habits  of 
work.  Prime  sponsors  should  make 
every  effort  to  create  new  and  differ- 
ent Job  classifications,  occupations, 
and  restructured  jobs;  (Sec  418(a)(3)) 

(2)  Information  Requested.  (I)  The 
types  and  locations  of  Jobs; 

(11)  What  phase-In,  if  any.  would  be 
necessary; 

(iii)  Anticipated  work  Site  (hiring 
agent)  administration  and  supervisory 
structure  for  its  role  in  Entitlement; 

(iv)  Types  of  hiring  agencies  (gov- 
ernment, nonprofit,  education  institu- 
tion, private);  and 

(V)  Procedures  to  assure  that  re- 
structured Job  proposals  will  be  dis- 
cussed with  appropriate  labor  organi- 
zations for  existing  Jobs.' 

(J)  TYatntn^  Support  Services— (1) 
Generali  (i)  The  basic  intent  of  Enti- 
tlement Projects  Is  to  provide  employ- 
ment. Training  and  support  services, 
however,  may  be  provided.  For  the 
purpose  of  planning,  it  should  be  as- 
sumed that  a  participant  will  spend 
most  of  paid  program  time  engaged  in 
direct  job  performance  at  the  work- 
site. 

(ii)  Any  training  that  is  conducted 
during  paid  program  time  should  be 
directly  related  to  the  participant's 
specific  work  assignment. 

(iii)  Participants  are  to  be  paid  for 
time  spent  in  training  in  accordance 
with  §  676.28. 

(iv)  Participants  shall  not  be  paid  for 
time  spent  in  supportive  services  (as 
defined  in  §  676.25(e)(3). 

(V)  Prime  sponsors  are  discouraged 
from  paying  for  staff  and  overhead 
costs  for  training  and  support  services 
out  of  ESititlement  funds.  Prime  spon- 
sors should  use  funds  from  other 
sources  to  cover  these  costs. 

(2)  Information  Requested.  Identify 
and  describe  the  nature  and  extent  of 
any  proposed  training  and  services, 
how  these  will  relate  to  the  proposed 
jobs,  and  the  organizations  and  funds 
that  will  provide  them. 

(k)  Entitlement  Project-School  Rela- 
tionship. Each  pre-application  shall: 

( 1 )  Describe  planned  cooperation  be- 
tween public  and  private  secondary 
school  system  officials  and  the  prime 


sponsor.  At  a  minimum,  the  applica- 
tlQji  should  include  written  statements 
from  school  officials  indicating  their 
agreetnent  to: 

'  f  (i)  Assist  in  participant  (Including 
dropout)  recruitment  and  eligibility 
determinations; 

(ii)  Cooperate  in  the  ongoing  moni- 
toring of  enrollment  and  academic  and 

attendance  requirements;  and 
.'(ill)  Provide  necessary  Information 
for  effective  project  management  and 
evaluation; 

(2)  Describe  special  procedures  and 
actions  that  will  be  taken  to  faciliUte 
the  return  of  school  dropouts. 

(3)  Identify  area  agencies  which 
offer  high  school  equivalency  pro- 
grams and  provide  agreements  compa- 
rable to  those  described  above  for 
school  systems. 

(1)  Commitment  of  Local  Institu- 
tion* and  Organizations.—ll)  General 
(i)  Prime  sponsors  shall  consult  with 
the  appropriate  labor  organizations  in 
developing  restructured  and/or  newly 
classified  Jobs  during  the  pre-applica- 
tion stage. 

(ii)  Sec.  418(a)(4)(D)  of  the  Act  also 
requires  that  prime  sponsors  consult 
and  work  with  a  number  of  other  local 
institutions  and  organizations  in  plan- 
ning and  implementing  Entitlement 
Projects,  including  law  enforcement 
and  Judicial  agencies,  youth  groups. 
State  and  local  public  assistance  agen- 
cies, community-based  organizations, 
the  private  sector,  and  the  State  Em- 
ployment Service.  Arrangements 
should  be  made  with  all  appropriate 
groups  during  the  pre-application 
period  to  obtain  their  assistance  in  im- 
plementing the  program. 

(2)  Information  Requested.  The  pre- 
application  should  contain  letters  of 
intent  to  cooperate  from  appropriate 
labor  organizations,  government  offi- 
cials, the  State  Employment  Service, 
and  other  local  organizations,  associ- 
ations oc  agencies  involved  with  the 
eligible  youth  population. 

(m)  Date  Collection  System— (I) 
General  It  is  anticipated  that  the  na- 
tional evaluation  of  Entitlement  Pro- 
jects will  rely  heavily  on  existing 
CETA  and  school  system  data  collec- 
tion systems.  Effectively  operatlitg 
systems,  therefore,  are  of  great  impor- 
tance. 

(2)  Information  Requested,  (i)  De- 
scribe the  currently  operating  prime 
sponsor  data  collection  and  processing 
systems,  indicating  whether  the 
system  Is  automated  or  manual  the 
types  and  availability  of  information 
kept  on  individual  participant.and  the 
typical  lag-time  between  a  partici- 
pant's enrollment  or  status  change 
and  the  availability  of  that  informa- 
tion in  the  data  ss^stem. 

(ii)  Describe  data  system  reports,  if 
any.  which  may  be  appropriate  for  the 
Entitlement  program  that  are  used  for 
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prime  sponsor  management  puri>oses. 
but  which  diffler  from  the  regular  re- 
ports on  program  and  financial  per- 
formance required  by  the  C^ETA  regu- 
lations for  other  CETA  programs;  indi- 
cate the  frequency  of  their  produc- 
tion. 

(iii)  Describe  the  currently  operating 
data  collection  systems  used  by  the 
secondary  school  systems  in  the  pro- 
posed Entitlement  Area  with  respect 
to  student  enrollment,  attendance, 
performance  and  dropouts. 

(n)  Budget— (.1)  General  Costs  shall 
be  estimated  for  the  period  January 
1978.  through  June  1979  (or  the  end  of 
the  1978-79  school  year.  Whichever 
comes  first).  Prime  sponsors  should 
commit  funds  available  under  other 
programs  (in  particular,  funds  under 
Titles  II  and  IV  of  the  Act)  to  the  En- 
titlement Project. 

(2)  Information  Requested.  The  pre- 
application  shall  specify  separately 
the  amount  of  Entitlement  fimds  and 
non-Entitlement  funds  proposed  to  be 
used,  broken  down  by  the  following 
cost  categories: 

(i)  Administration: 

(A)  Personnel;  and    . 

(B)  Nonpersonnel; 
(ii)  Allowances: 
(iU)  Wages: 

(A)  School  year,  and 

(B)  Summer, 
P^jr)  Fringe  benefits; 
(v)  Worksite  supervisor  salaries: 

(A)  School  yean  and 

(B)  Summer; 
(vi)  Work  site  expenses: 

(A)  Equipment;  and 

(B)  Supplies; 
(vil)  Training:  and 
(vlil)  Services 

S  680.308    Selection  of  Tinal  applicants. 

(a)  Pre-Application  review  criteria. 

(1)  The  following  basic  criteria  shall 
be  used  to  evaluate  both  Tier  I  and 
Tier  II  pre-applications: 

(i)  Quality  and  thoroughness  of  doc- 
umentation required  by  S  680.307; 

(ii)  Managerial,  administrative,  oper- 
ating, and  fiscal  capability  of  the 
prtaae  sponsor  and,  if  applicable,  the 
d^gnated  management  agency: 

(iii)  Level  of  commitment  of  other 
resources  to  the  Entitlement  Project, 
especially  funds  under  Titles  n  and  IV 
of  the  Act; 

(iv)  Degree  to  which  the  Entitlement 
project  will  be  integrated  with  local 
education,  career  development,  and 
employment  and  training  programs 
for  economically  disadvantaged  youth; 

(v)  Commitment  of  cooperation  and 
participation  from  local  school  sys- 
tems, labor  organizations,  and  other 
local  groups; 

(vi)  The  prime  sponsor's  and.  If  ap- 
plicable, the  managing  agency's  previ- 
ous experience  in  administering  in- 
school    employment    programs    and 
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career  education  and  special  programs 
for  dropouts; 

(vii)  Proposed  total  cost,  unit  cost, 
and  cost  structure;  and 

(vlii)  Commitment  and  ability  to  sat- 
isfy the  data  needs  required  by  the  re- 
search and  demonstration  character  of 
the  E^ntitlement  program; 

(2)  The  following  criteria  shall  be 
used  to  evaluate  all  pre-applications 
but  shall  have  greater  importance  for 
Tier  I  pre-applications: 

(i)  Estimated  rate  of  eligible  youth 
participation  within  the  proposed  En- 
titlement Area;  and 

(11)  Capability  of  proposed  local 
worksites  to  provide  employment  and 
training  opportunities  of  sufficient 
quantity  and  quality  to  satisfy  the  ob- 
jectives of  the  Entitlement  program: 

(3)  The  following  criteria  shall  be 
used  to  evaluate  all  pre-applications 
but  shall  have  greater  importance  for 
Tier  II  pre-applications: 

(i)  The  extent  to  which  quality  work 
sites  are  proposed  which  include  new 
and  different  Job  classifications,  occu- 
pations, or  restructured  jobs;  and 

(ii)  The  quality  and  feasibility  of 
proposed  iiyiovatlve  approaches  such 
as  those  listed  in  Section  418(b)  of  the  • 
Act. 

(b)  Each  ETA  regional  office  shall 
review  pre-applications  submitted  by 
prime  sponsors  in  its  region,  particu- 
larly those  parts  of  the  pre-applica- 
tions which  deal  with  managerial  and 
administrative  capability  and  fiscal 
and  operational  effectiveness.  In 
making  this  review,  each  regional 
office  shall  take  into  account  the 
prime  sponsor's  past  performances 
with  respect  to  other  CTETA  programs. 

(c)  After  regional  office  review,  the 
Assistant  Secretary  for  Employment 
and  Training  may  make  use  of  an  im- 
partial Review  Panel  to  review  each 
pre-application  and  the  comments  of 
the  regional  offices  in  accordance  with 
the  criteria  set  forth  in  paragn^h  (a) 
of  this  section,  and  to  make  recom- 
mendations to  the  Assistant  Secretary 
for  Employment  and  Training. 

(d)  The  Assistant  Secretary  will 
review  all  the  pre-i^pllcations  and 
shall  select  final  applicants  based  on 
the  criteria  set  forth  in  paragraph  (a) 
of  this  section  taking  into  account  any 
Revle$i^  Panel  recommendations  and/ 
or  regional  office  comments.  The  As- 
sistant Secretary  shall  select  final  ap- 
plicants from  areas  with  different 
socio-economic  and  regional  circimi- 
stances  such  as  different  unemploy- 
ment rates,  school  dropout  rates, 
urban  and  rural  variations,  size  and 
other  such  factors  designed  to  test  the 
efficacy  of  a  youth  job  entitlement  in 
a  variety  of  different  locations  and  cir- 
cumstances (Sec.  418(aKl)).  Pre-appll- 
cants  not  selected  shall  be  notified  in 
writing  of  their  nonselection.  the  rea- 
sons therefor,  and  that  further  docu- 
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mentation  on  their  nonselection  wtll 
be  made  available  to  them  on  written 
request. 

S  680.309    Planning  granU. 

(a)  The  Assistant  Secretary  shall 
notify  selected  final  applicants  in  writ- 
ing of  the  reasons  for  their  selection, 
emphasizing  the  particular  experimen- 
tal aspects  of  their  pre-appllcations 
which  the  Assistant  Secretary  judged 
especially  meritorious. 

(b)  The  Assistant  Secretary  shall 
award  planning  grants  to  the  final  ap- 
plicants so  that  they  can  develop  their 
grant  applications  along  the  lines  Ini- 
tially set  out  in  the  approved  pre-ap- 
plication. 

(c)  If.  at  the  time  of  the  planning 
grant,  or  during  the  planning  phase, 
the  final  applicant  determines  that  it 
is  unable  to  develop  its  final  appli^ 
tion  along  the  authorized  lines,  the 
final  applicant  shall  notify  the  Assist- 
ant Secretary  in  writing  immediately. 

9  680.310    Final  application  procMS. 

(a)  Every  final  application  shall  con- 
tain. In  detail  the  information  re- 
quired by  K  680.311-680.314, 

(b)  Only  those  prime  sponsors  which 
are  selected  to  receive  planning  grants 
under  §680.309  shall  be  eligible  to 
sumbit  final  applications. 

§680.311     Program  operation-related  docu- 
mentation. 

Each  final  application  shall  Include 
the  following  items: 

(a)  Descriptions  of  all  additions, 
changes,  and  clarifications  to  the  ma- 
terials submitted  In  the  preappllca- 
tions.  especially  those  materials  re- 
quested by  ETA  as  a  result  of  its 
review  of  the  preapplication; 

(b)  Descriptions  of  which  of  the  fol- 
lowing groups  of  youth.  If  any  will  be 
considered  by  the  prime  sponsor  to 
"reside"  In  the  Entitlement  Area  and 
therefore  be  eligible  (if  otherwise  eligi- 
ble) for  program  participation: 

(1)  Youths  confined  in  prisons  or 
other  correctional  institutions  in  the 
area: 

(2)  Youths  In  area  hospitals,  drug  re- 
hablllUtion  centers,  half-way  houses, 
etc.;  and 

(c)  How  the  enrollment  eligibility 
criteria  and  procedures  will  be  applied 
to  any  of  these  or  other  groups  of 
youth  In  Institutional  "residences"  se- 
lected to  be  included  In  the  program. 
Each  such  institutional  "residence"  In- 
cluded in  the  program  shall  be  listed 
and  briefly  described; 

(d)  The  procedures  for  verification 
and  reveriflcatlon  of  eligibility  criteria 
and  the  method  by  which  these  will  be 
Implemented,  and  how  the  eligibility 
criteria  and  verification  procedures 
will  be  explained  to  participants  at  the 
time  of  enrollment; 
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(e)  Proposed  policies  for  defining 
good  cause  for  the  rejection  of  a  job  or 
other  nonparticipation  by  a  partici- 
pant; proposed  procedures  and  timeta- 
bles for  making  another  job  offer  in 
such  cases;  and  proposed  procedures 
for  the  resolution  of  grievances; 

(f)  In  detail,  proposed  standards  for 
determining  satisfactory  performance 
Including  policies  on  attendance  and 
lateness  on  the  job  or  at  training,  sus- 
peivslon  and  termination  policies  and 
procedures;  and  the  procedures  and 
staff  responsibilities  for  monitoring 
program  performance; 

(g)  Agreements  obtained  from  par- 
ticipating schools  and  high  school 
equivalency  (GED)  programs  indicat- 
ing their  willingness  to  provide  a 
monthly  sUtus  report  for  each  partici- 
pant certifying  the  participant's  com- 
pliance or  noncompliance  with  the 
school's  or  GED  program's  minimum 
academic  and  attendance  require- 
ments, including,  from  each  participat- 
ing secondary  school  and  GED  pro- 
gram a  description  of  the  standards 
and  policies  for  determining  its  mini- 
mum academic  and  attendance  re- 
quirements; 

(h)  All  worksites,  proposed  wages, 
and  proposed  employment  and  train- 
ing opportunities; 

(i)  Proposed  procedures  for  comply- 
ing with  the  Family  Education  Rights 
and  Privacy  Act;  include  agreements 
with  school  systems  with  respect  to 
this  item;  and 

(j)  (1)  Payroll,  audit,  and  other  fiscal 
procedures; 

(2)  The  current  prime  sponsor  ac- 
counting and  reporting  system,  with 
attention  to  the  requirements  of  this 
subpart;  and  the  current  system  for  al- 
locating personnel  charges  to  multiple 
funding  sources; 

(3)  The  system  used  to  requisition 
for  periodic  advances  or  reimburse- 
ments used  for  existing  DOL  funded 
programs.  If  the  system  is  a  Letter  of 
Credit.  Indicate  the  average  number 
and  amounts  of  cash  requests  for  the 
last  6  months;  and 

(4)  The  fiscal  organization  and  staff- 
ing. Internal  controls,  and  other  proce- 
dures for  fiscal  Integrity  and  account- 
ability. Attach: 

(DA  copy  of  any  Management  Agen- 
cy's last  Certified  Financial  State- 
ment; 

(ID  A  copy  of  the  last  DOL  audit  of 
the  Prime  Sponsor  along  with  re- 
sponse and  further  documentation  re- 
garding the  outcome  of  open-  Items; 
and 

(ill)  Copies  of  payroll  accounting, 
and  financial  forms  relevant  to  the 
Entitlement  program. 

§680.312    Program       budget:       Estimated 


Each  final  application  shall  describe 
program  expenses  whether  proposed 
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to  be  paid  from  Entitlement,  other 
CETA,  or  other  funds  in  sufficient 
deUll  and  with  sufficient  justification 
to  show  the  basis  and  rationale  for  the 
estimates  and  calculations.  All 
budgetary  material  shall  be  orga- 
nized by  four-categories  of  expense: 
Program  Management,  Pauticlpant 
Costs  (wages  and  allowances).  Work 
Site  Supervision  and  Expenses  and 
Training.  E&ch  of  these  major  catego- 
ries shall  be  subdivided  Into  personnel  ^ 
and  nonpersormel  costs.  With  respect  "" 
to  each  major  category  and  subcate- 
gory, the  final  application  shall  indi- 
cate which  of  the  estimated  costs  are 
to  be  paid  directly  by  the  Prime  Spon- 
sor or  Its  designee  managment  agency, 
and  which  are  to  be  paid  under  agree- 
ments with  subcontractors  and  ven- 
dors. 

§  680.313     Agreement*. 

Each  final  application  shall  include 
all  agreements  which  the  prime  spon- 
sor has  entered  into  for  the  purpose  of 
the  Entitlement  program.  These 
agreements  shall  include: 

(a)  All  wage  agreements  entered  into 
pursuant  to  §  680.319(a); 

(b)  An  agreement  with  the  State 
Employment  Service  agency; 

(c)  Agreements  with  every  public, 
private  nonprofit,  and  private-for- 
proflt  school  in  the  Entitlement  proj- 
ect area  which  is  attended  by  eligible 
youths,  and.  to  the  extent  feasible  and 
appropriate,  with  every  such  school 
outside  the  Entitlement  Project  area 
which  eligible  youths  from  the  Enti- 
tlement Project  area  attend; 

(d)  Agreements  with  all  agencies, 
schools,  and  Institutions  in  the  Enti- 
tlement Project  area  which  will  offer, 
under  the  program,  courses  which 
result  in  a  certificate  of  high  school 
equivalency,  and  to  the  extent  possible 
and  appropriate,  with  similar  entitles 
outside  the  Eiititlement  Project  area 
which  are  open  to  eligible  youths  from 
the  Entitlement  Project  area; 

(e)  All  on-the-job  training,  emoloy- 
ment  guarantee  and  other  agreements 
entered  into  with  private  nonprofit 
and  for-profit  employers; 

(f)  Any  agreements  with  unions  with 
respect  to  apprenticeship  training;  and 

(g)  Any  other  agreements  entered 
Into  In  order  to  run  the  Entitlement 
program. 

§  680.314    Auurancea  and  certiflcationi. 

Each  application  shall  contain  an  as- 
surance that  the  prime  sponsor.  In  op- 
erating its  Entitlement  Project,  will 
comply  with  the  Master  Plan  includ- 
ing Assurances  and  Certifications  in 
the  Master  Plan  and  with  the  follow- 
ing additional  assurances: 

(a)  Compliance  with  Title  IV,  Part 
A,  Subpart  1  of  the  Act,  with  other  ap- 
plicable  provisions   of   the   Act,   and 


with  the  regulations  in  this  subpart: 
and 

(b)  Compliance  with  the  Hazardous 
Occupations  Orders  issued  pursuant  to 
the  Fair  Labor  Standards  Act  and  set 
forth  at  29  CFR  570.50  et  seq.  with  re- 
spect to  the  employment  of  youths 
under  18  years  of  age. 

§680J1S    Review  of  final  applications;  Se- 
lection of  Projert«;^„^ 

(a)  The  review  of  final  applications 
will  take  into  account  the  requirement 
of  sec.  418(a)(1)  of  the  Act  that  prime 
sponsors  selected  to  operate  Entitle- 
ment projects  be  "from  areas  with  dif- 
fering socioeconomic  and  regional  cir- 
cumstances such  as  differing  unem- 
ployment rates,  school  dropout  {;ates, 
urban  and  rural  variations,  size,  and 
other  such  factors  •  •  •." 

(bKl)  To  implement  sec.  418(aMl), 
the  Tier  I  final  applications  shall  be 
separated  into  three  classifications: 

(i)  Classification  No.  1— Metropoli- 
tan cities  where  the  Entitlement  Area 
encompasses  only  a  portion  of  one  or 
more  local  political  jurisdictions  (units 
of  general  local  government) 

(11)  (Classification  No.  2— Non-metro- 
polltlan  areas  (primarily  rural  areas) 
where  the  Entitlement  Area  encom- 
passes a  number  of  complete  local  po- 
litical jurisdictions  (units  of  general 
local  govenmient) 

(ill)  Classification  No.  3— Metropoli- 
tan cities  or  counties  where  the  Enti- 
tlement Area  encompasses  one  or 
more  complete  local  political  jurisdic- 
tions (units  of  general  local  govern- 
ment). 

(2)  Each  "Her  I  final  application 
shall  be  reviewed  only  In  competition 
with  others  within  its  classification. 
Within  each  classification,  each  appli- 
cation will  be  ranked  against  the 
others  In  the  classification  with  re- 
spect to  each  of  the  Tier  I  project  cri- 
teria described  in  paragraph  (d)  of  this 
section. 

A  composite  of  the  separate  rank- 
ings with  respect  to  each  criterion 
shall  be  used  to  determine  the  final 
overall  ranking  of  applications  in  each 
classification. 

(c)  Overall  ranking  will  be  made  of 
all  Tier  II  final  applications  using  the 
Tier  II  project  criteria  described  In 
paragraph  (d)  of  this  section, 

(d)  Final  applications  shall  be  re- 
viewed against  the  following  criteria. 
The  first  four  criteria,  equally  weight- 
ed, shall  be  used  to  review  Tier  I  pro- 
jects. All  five  criteria,  equally  weight- 
ed, shall  be  used  to  review  Tier  II  pro- 
jects. 

(1)  Mar\agement  capability,  feasibil- 
ity and  commitment  This  criterion 
v^U  take  Into  account: 

(i)  Managerial,  administrative,  and 
operating  capability  of  the  designated 
management  agency: 
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(ii)  Operational  and  management 
feasibility  of  the  proposed  Entitlement 
Area: 

(iii)  Commitment  of  cooperation  and 
participation  from  local  schools,  OED 
programs,  labor  organizations,  and 
other  interested  local  groups. 

(2)  Operational  plans.  This  criterion 
will  take  into  account: 

(i)  Prime  sponsor's  estimated  youth 
participation  rate  and  plans  for  re- 
cruiting the  eligible  population,  in- 
cluding procedures  for  verifying  ellgl- 
bUity  criteria: 

(11)  Nature  and  quality  of  worksites, 
including  proposed  supervisory  struc- 
ture; 

(ill)  Procedures  for  review,  control, 
and  coordination  of  all  operational 
components. 

(3)  Financial  system  and  program^ 
data  system  quality  and  commitment 
This  criterion  will  take  into  account: 

(1)  Quality  of  procedures  and  sys- 
tems to  be  used  to  comply  with  pay- 
roll, fiscal  and  accounting  require- 
ments; 

(ID  Commitment  and  ability  to  satis- 
fy data  collection  and  reporting  needs 
required  oy  the  research  demonstra- 
tion character  of  the  Entitlement  pro- 
gram. 

(4)  Quaiity  of  budget  and  resources 
commitment  This  criterion  will  take 
into  account: 

(D  Analysis  of  proposed  budget  in 
terms  of  total  cost,  unit  cost,  and  cost 
structure; 

(ii)  Level  and  nature  of  commitment 
of  other  local  resources  to  the  pro- 
gram, including  the  degree  to  which 
the  Entitlement  program  will  be  inte- 
grated with  existing  local  programs. 

(5)  Innovative  features.  This  crite- 
rion will  take  into  account  the  quality 
and  feasibility  of  the  innovative  ap- 
proaches of  the  Tier  II  Entitlement 
projects. 

(e)  Each  ETA  regional  office  shall 
review  the  final  applications  submit- 
ted by  prime  sponsors  In  its  region  to 
identify  (1)  any  inaccuracies  in  esti- 
mates concerning  planned  use  of  other 
local  funding  resources,  and  (2)  any 
mistakes  of  fact. 

(f)  The  Assistant  Secretary  for  Em- 
ployment and  Training  may  utilize  a 
review  panel  to  consider  the  Tier  I  and 
Tier/II  final  applications,  the  results 
of  ,'6nsite  reviews  and  regional  office 
a^essments.  If  a  panel  is  used,  the 
panel  shall  provide  rankings  to  the 
Department  of  Labor  as  described  in 
this  section,  and  shall  make  Entitle- 
ment project  reconmiendations  to  the 
Assistant  Secretary  based  on  these 
rankings  and  the  requirements  of  sec. 
418(aKl)of  the  Act. 

(g)  The  Assistant  Secretary  ha? 
made  final  selection  of  the  Entltl^ 
ment  projects  as  of  January  10.  1978, 
based  on  the  specifications  set  forth  In 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  of 
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this  section  and  on  the  recommenda- 
tions of  the  panel.  Pinal  Tier  I  selec- 
tions will  include  not  more  than  two 
Classification  No.  1  areas,  one  Classifi- 
cation No.  2  area,  and  two  or  three 
(depending  on  available  resources) 
Classification  No.  3  areas  as  described 
in  paragraph  (b)  of  this  section.  The 
number  of  final  Tier  II  selections  has 
depended  on  the  cost  of  selected  pro- 
jects In  relation  to  the  available  re- 
sources. Applicants  shall  be  notified  in 
writing  of  their  selection.  Those  who 
,  will  have  not  been  selected  shall  also 
be  notified  and  justification  for  nonse- 
lection will  be  available  upon  request. 

§  680.316    Eligibility  of  participants. 

(a)  Every  youth  who  resides  in  the 
geographic  area  of  the  Entitlement 
Project  shall  be  entitled  to  participate 
in  the  program  provided  that,  at  the 
time  of  application  and  selection,  the 
youth  provides  documented  evidence 
which  shows  that:     ', 

(1)  The  youth  is  aged  16-19  inclu- 
sive, unless  the  Department  has  au- 
thorized the  prime  sponsor  to  adminis- 
ter an  Entitlement  Project  for  youths 
between  19  and  25  years  of  age; 

(2)  The  youth  has  not  received  a 
high  school  diploma  or  certificate  of 
high  school  equivalency: 

(3)  The  youth  has  resided  In  the  En- 
titlement Project  area  for  30  days. 
Newly  discharged  veterans  however, 
are  exempt  from  the  30  day  resideiKsy 
requirement: 

(4)  The  youth  is  economically  disad- 
vantaged. For  purposes  of  this  sub- 
part, economically  disadvantaged  shall 
mean  that  the  youth: 

(I)  Either  constitutes  a  family  of 
one,  or  is  a  member  of  a  family, 

(II)  And  receives  cash  welfare  pay- 
ments under  a  Federal.  State  or  local 
program,  or  whose  Income  Is  at  or 
below  the  poverty  level  as  determined 
by  the  Office  of  Management  and 
Budget  (OMB). 

For  the  purposes  of  this  paragraph, 
a  "family"  is  as  defined  in  §675.4  of 
this  title,  and  the  term  "family 
income"  is  as  defined  in  §  675.4  of  this 
title.  Family  income  shall  be  computed 
pursuant  to  §  675.4  of  this  title  except 
that  earnings  received  by  a  youth 
under  Title  IV  shall  be  disregarded  In 
computing  family  income.  In  the  case 
of  newly  discharged  veterans,  income 
received  while  in  military  service  shall 
be  disregarded  in  computing  family 
income;  and 

(5)  The  youth  is: 

(1)  Enrolled  in  and  attending  a  State- 
certified  secondary  school  program 
leading  to  a  high  school  diploma,  or 
enrolled  in  such  a  program  scheduled 
to  begin  within  30  days  of  the  Youth's 
Entitlement  program  enrollment;  of 

(ii)  Enrolled  in  and  attending  a  certi- 
fied or  approved  program  leading  to  a 
certificate  of  high  school  equivalency 
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(OED).  or  enrolled  in  such  a  program 
scheduled  to  begin  within  30  days  of 
the  Youth's  Entitlement  program  en- 
rollment. 

(b)  If  the  youth  Is  under  the  juvenile 
or  criminal  justice  system,  the  appro- 
priate authorities  must  approve  the 
youth's  participation  or  continued  par- 
ticipation in  writing. 

(c)  The  citizenship  provisions  of 
S675.&<b)  of  this  ti^e  shall  apply  to 
the  EIntitlement  program. 

(d)(1)  No  otherwise  eligible  youth 
shall  be  excluded  from  participation 
because  of  any  mental  or  physical 
handicap  unless  a  qualified  physician 
or  psychologist  certifies  that  the 
youth  is  mentally  or  physically  incapa- 
ble of  obtaining  a  high  school  diploma 
or  certificate  of  high  school  equiva- 
lency. 

(2)  All  otherwise  eligible  mentally  or 
physically  hana^apped  youths  who 
are  not  certified  as  provided  In  para- 
graph (dXl)  of  this  section,  are  enti- 
tled to  participate  in  the  progrram.  The 
prime  sponsor  must  take  every  step 
necessary  to  insure  that  such  youths 
can  participate.  The  prime  sponsor 
may  not  segregate  such  youths  from 
regular  program  activities,  but  must 
redesign  these  activities  to  ensure  par- 
ticipation. 

(e)  Section  418(aX4)(I)  of  the  Act 
prohibits  a  youth  from  taking  a  job 
under  this  subpart  If  his  or  her  rela- 
tive has  responsibility  for  hiring  per- 
sons into  that  job.  Therefore,  prime 
sponsors  shall  assure  that  eligible 
youths  are  not  placed  in  jobs  by  their 
relatives. 

(f)  Since  jobs  during  the  school  year 
must  last  at  least  6  months,  and  jobs 
in  the  summer  must  last  at  least  8 
weeks,  no  youth  may  be  enrolled  in 
the  program  if  the  grant  will  end 
before  the  youth  can  complete  the  re- 
quired period  of  employment  unless 
there  are  sufficient  funds  to  maintain 
that  youth  for  the  minimum  guaran- 
teed period  of  employment. 

(g)  A  participant  reaching  20  years 
of  age  while  in  the  program  may 
remain  in  the  program  only  until  the 
participant  completes  either  8  weeks 
of  full-time  summer  employment  or  6 
months  part-time  school-year  employ- 
ment. If  upon  reaching  the  20th  birth- 
day the  participant  has  already  com- 
pleted either  8  weeks  of  full-time 
summer  employment  or  6  months  of 
part-time  school-year  employment,  the 
participant  shall  be  immediately  ter- 
minated from  the  program.  For  pro- 
jects that  are  serving  youth  19-25.  this 
requirement  applies  to  youth  reaching 
25  years  of  age.  _  ' 

(h)  A  participant  must  continue  to 
be  economically  disadvantaged  as  de- 
fined in  S  680.316(a)(4)  and  to  reside 
within  the  Entitlement  Area  or  be  ter- 
minated from  the  program.  The  prime 
sponsor  shall  re-verif^ji^iclpant  eco- 
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nomically  disadvantaged  status  and  re- 
sidency between  the  seventh  and 
twelfth  month  following  enrollment 
and  annually  thereafter.  In  re-verify- 
ing economically  disadvantaged  status, 
however,  wages  and  allowances  re- 
ceived under  the  Entitlement  program 
shall  not  be  included  when  computing 
family  income. 

(i)  A  participant  must  meet  mini- 
mum academic  and  attendance  re- 
quirements of  the  secondary  school  or 
high  school  equivalency  program  In 
which  the  participant  is  enrolled  or  be 
terminated  from  the  E^ntitlement  pro- 
gram. The  secondary  school  or  GED 
program  must  provide  monthly  assur- 
ances that  the  participant  is  meeting 
minimum  academic  and  attendance  re- 
quirements. 

(j)  A  participant  who  receives  a  high 
school  diploma  or  a  certificate  of  high 
school  equivalency  while  In  the  pro- 
gram may  remain  in  the  program  until 
the  completion  of  either  8  weeks  of 
full-time  summer  employment  or  6 
months  of  part-time  school-year  em- 
ployment. 

(k)  A  participant  who  has  been 
found  by  the  prime  sponsor,  after 
notice  and  an  opportunity  for  a  hear- 
ing, to  have  refused  a  job  or  to  be  oth- 
erwise refusing  to  participate  In  the 
program  without  good  cause,  shall  be 
terminated  from  the  program.  The 
participant  shall  be  given  a  termina- 
tion notice  which  states  that  the  par- 
ticipant may  appeal  the  termination 
to  the  appropriate  ETA  regional 
office.  Upon  receipt  of  such  an  appeal 
the  regional  office  shall  process  it  as  a 
complaint  pursuant  to  Part  676. 

(1)  Except  as  provided  below,  any 
participant  who  has  been  terminated 
from  the  Eiititlement  program  may  re- 
enroll  at  any  time  provided  the  partici- 
pant meets  the  eligibility  criteria  in 
this  section.  Participants  who  have 
been  terminated  for  fallujre  to  partici- 
pate without  good  cause  must  wait  60 
days  before  they  apply  for  re-enroll- 
ment. Re-enrollment  of  such  partici- 
pant after  the  80  day  period  shall  be 
subject  to  the  discretion  of  the  prime 
sponsor,  ba^ed  on  the  determination 
that  the  participant  will  properly  par- 
ticipate. 

9  «80J!7    Work  litcs. 

(a)  Work  sites  shall: 

(1)  Not  detract  from  or  interfere 
with  the  educational  curriculum  of  the 
participants  and.  whenever  possible, 
shall  complement  that  curriculum; 

(2)  Be  primarily  in  the  Entitlement 
Area  or  easily  accessible,  and  in  rea- 
sonable proximity  to  the  residences  of 
eligible  youth; 

(4)  Maintain  a  cooperative  relation- 
ship with  local  business,  union  and 
community  group  interests: 


(5)  Provide  monitorable  attendance 
and  productivity  standards,  and  capa- 
ble on-site  supervision;  and 

(6)  Be  developed  and  committed  in 
such  numbers  and  In  such  a  way  as  to 
minimize  the  time  between  enrollment 
and  assignment  to  a  work  site  of  any 
participant. 

(b)  Participants  shall  spend  a  major- 
ity of  paid  program  time  on  the  work 
site  engaged  in  direct  Job  performance. 
Training  may  be  provided  during  the 
remaining  time,  provided  the  training 
is  directly  related  to  the  specific  work 
assignment. 

{680.318    Allowabk  activiUcs.         \ 

The  Entitlement  project  may  In- 
clude any  type  of  employment  or 
training  activity  authorized  under 
•ntle  II.  Part  B  of  the  Act. 

9  680.319    Participant  benefits. 

(a)  The  wage  provisions  of  9  680.10 
shall  apply  to  the  Entitlement  pro- 
gram. In  addition: 

(1)  In  Entitlement  projects  in  which 
employment  with  private- for-profit 
employers  is  authorized,  up  to  100  per- 
cent of  the  wages  may  be  paid.  (1) 
However,  in  such  cases,  prime  sponsors 
must  submit  acceptable  plans  for  re- 
ducing the  level  of  wage  subsidy  over 
the  period  of  participation  of  the  par- 
ticipant. 

(U)  No  additional  payments  shall  be 
provided  by  the  Entitlement  program 
to  any  such  for-profit  organi2Uition. 

(2)  In  the  case  of  participants  work- 
ing at  jobs  and/or  engaged  in  training 
provided  by  private-for-profit  organi- 
zations wages  (and/or  allowances) 
shall  be  paid,  as  In  all  cases,  by  the 
central  payroll  facility  required  by 
9680.307(gHlKU). 

(3)  Each  participant  shall  spend  th^ 
majority  of  his/her  paid  time  in  the 
Entitlement  program  In  either  work  or 
training  which  is  directly  related  to 
the  assignment.  Consequently,  partici- 
pants should  be  paid  wages  for  both 
woric  time  and  training  time,  except 
when  more  than  50  percent  of  sched- 
uled program  time  is  spent  in  training. 
In  such  cases,  allowances  shall  be  paid 
In  accordance  with  9676.26  for  the 
period  spent  In  training. 

(b)  No  funds  under  the  Entitlement 
program  may  be  used  for  retirement 
benefits  or  costs. 

9  680J20    Academic  credit 

Prime  sponsors  shall  make  appropri- 
ate efforts  to  encourage  educational 
agencies  to  award  academic  credit  for 
the  competencies  participants  gain  in 
the  Entitlement  program. 

9  680.321     Disregarding  earnings. 

The  provisions  of  9680.11  of  this 
Part  shall  apply  to  the  Entitlement 
program  (Sec.  446). 


9  680.322    Maintenance  of  effort 

The  provisions  of  §§680.12  and 
680.13  shall  apply  to  the  Entitlement 
program. 

9680.323  Administrative  provisions;  liear- 
ing  provisions:  and  limitations  on  use 
of  funds. 

(a)  All  the  prov^ions  of  Part  676  of 
this  title  shall  apply  to  the  Entitle- 
ment program  except  to  the  extent 
they  conflict  with  the  regulations  in 
this  subpart. 

(b)  To  the  extent  that  the  research, 
demonstration,  and  informational  re- 
quirements of  this  subpart  conflict 
with  the  regulations  contained  In  Part 
676.  the  regulations  in  this  subpart 
shall  prevail.  In  order  to  determine 
whether  a  conflict  exists,  grantees 
shall  consider  both  the  regulations  in 
this  subpart  and  the  terms  of  the  Enti- 
tlement grants  which  Implement  the 
regulations  in  this  subpart.  For  exam- 
ple, the  regulations  throughout  this 
subpart  contain  requirements  that  the 
grantee  submit  detailed  information 
not  required  by  the  regulations  in  Part 

\  676.  Because  of  the  research  and  dem- 
Njnstration  nature  of  the  Entitlement 
prograim  such  information  is  essential. 
As  a  result,  the  Entitlement  grants, 
which  implement  the  regulations  con- 
tained in  this  subpart,  contain  report- 
ing and  other  requirements  which  are 
both  different  from  and  more  detailed 
than  those  in  Part  676.  In  such  cases. 
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the  grantees  shall  follow  the  Entitle- 
ment grant  requirements.  Other  spe- 
cific examples  of  such  conflicts  are  as 
foUoit^: 

(1)  Since  under  the  regulations  In 
this  subpart,  the  Entitlement  program 
Is  administered  by  the  national  office 
the  terms  regional  office  and  Regional 
Administrator  in  Part  676  mean  for 
purposes  of  this  subpart  national 
office  and  Grant  Officer  respectively; 
and 

(2)  To  the  extent  that  Entitlement 
grants  require  the  use  of  categories  for 
allocating  costs  for  reporting  purposes 
which  are  different  from  or  more  de- 
tailed than  the  allocable  cost  catego- 
ries In  9  676.41.  the  grantee  shall  allo- 
cate costs  pursuant  to  the  categories 
In  the  Entitlement  grant. 

(c)  Questions  regarding  the  applica- 
bility of  specific  provisions  of  F»art  676 
which  may  appear  to  conflict  with  the 
regulations  or  grant  shall  be  addressed 
to  the  Grant  Officer. 

(d)  No  fimds  under  the  Entitlement 
program  may  be  used  to  pay  for  time 
spent  in  the  Entitlement  program  In 
excess  of  20  hours  a  week  during  the 
school  year  or  40  hours  per  week 
during  the  summer.  The  minimum 
paid  program  time  gviaranteed  for 
each  employed  youth  shall  be  10 
hours  per  week  during  the  school  year 
and  30  hours  per  week  during  the 
summer.    Prime    sponsors    may    also 
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allow  youths  to  work  40  hours  a  week 
during  school  year  breaks  of  5  con- 
secutive school  days  or  more.  However, 
the  minimum  paid  program  guarantee 
does  not  apply  to  school  year  breaks 
of  5  consecutive  school  year  days  or 
more. 

(e)  Prime  sponsors  may  use  program 
funds  under  both  Title  II  and  Title  IV. 
Part  C  of  the  Act  for  the  Entitlement 
Project.  Funds  under  Title  IV,  Part  A, 
Subparts  2  and  3  of  the  Act  may  also 
be  used  provided  modifications  are  ob- 
tained for  those  grants.  Funds  re- 
ceived under  Title  rv.  Part  C  shall  be 
integrated  with  funds  received  under 
this  Subpart.  Therefore,  the  regula- 
tions under  this  subpart  shall  apply  to 
such  funds.  Title  II  funds  and  other 
Title  rv  funds,  however,  may  not  be 
Integrated,  but  must  be  separately  ac- 
counted for.  The  regulations  appropri- 
ate to  each  program  shall  apply  to 
such  funds  when  conflicts  occur  be- 
tween those  regulations  and  the  Elnti- 
tlement  regulations.  Thus,  for  exam- 
ple, Entitlement  Project  wages  and 
allowances  paid  for  with  title  II  funds, 
shall  be  paid  at  the  wage  rates  and  al- 
lowEince  rates  set  forth  in  the  Title  I 
regulations. 

Signed  at  Washington,  D.C.  the  Ist 
day  of  March  1979. 

Ray  Marshall, 
Secretary  of  Labor. 

[FR  Doc  79-6838  FUed  3-8-79;  8:45  am] 
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OCPARTMENT  OF  LABOR 

and  H»wf  DivWwi 

MINIMliM  WAOf S  FOt  FfDflAL  AND 
KDf  KAUr  ASSISTED  CONSTtUCTION 

Oawral  Waf*  Oataiitiwatlan  D«dil»nt 

General  Wage  Determination  Deci- 
sions of  the  Secretary  of  Labor  speci- 
fy, in  accordance  with  applicable  law 
and  on  the  basis  of  information  availa- 
ble to  the  Department  of  Labor  from 
its  study  of  local  wage  conditions  and 
from  other  sources,  the  basic  hourly 
wage  rates  and  fringe  benefit  pay- 
ments which  are  determined  to  be  pre- 
vailing for  the  descril)ed  classes  of  la- 
borers and  mechanics  employed  in 
construction  activity  of  the  character 
and  in  localities  specified  therein. 

The  determinations  in  these  deci- 
sions of  such  prevailing  rates  and 
fringe  benefits  have  l)een  made  by  au- 
thority of  the  Secretary  of  Labor  pur- 
suant to  the  provisions  of  the  Davis- 
Bacon  Act  of  March  3.  1931.  as  amend- 
ed (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  I'ederal  sUt- 
utes  referred  to  in  29  CFR  1.1  (includ 
ing  the  statutes  listed  at  36  FR  306  fol- 
lowing Secretary  df  Labor's  Order  No. 
24-70)  containing  provisions  for  the 
payment  of  wages  which  are  depend- 
ent upon  determination  by  the  Secre- 
tary of  Labor  under  the  Davis-Bacon 
Act;  and  pursuant  to  the  provisions  of 
Part  1  of  Subtitle  A  of  Title  29  of  Code 
of  Federal  Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  (37 
FR  21138)  and  of  Secretary  of  Labor's 
Orders  12-71  and  15-71  (36  FR  8755, 
8756).  The  prevailing  rates  and  fringe 
t>enefits  determined  in  these  decisions 
shall,  in  accordance  with  the  provi- 
sions of  the  foregoing  statutes,  consti- 
tute the  minimum  wages  payable  on 
Federal  and  federally  assisted  con- 
struction projects  to  laborers  and  me- 
chanics of  the  specified  classes  en- 
gaged on  contract  work  of  the  charac- 
ter and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescrit>ed  in  5 
U.S.C.  553  and  not  providing  for  delay 
in  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage  determina- 
tion frequently  and  in  large  volume 
causes  procedures  to  t)e  impractical 
and  contrary  to  the  public  interest. 

General  Wage  Determination  Deci- 
sions are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are 
to  be  used  in  accordance  with  the  pro- 
visions of  29  CFR  ParU  1  and  5.  Ac- 
cordingly, the  applicable  decision  to- 
gether with  any  modifications  issued 
subsequent  to  its  publication  date 
shall  be  made  a  part  of  every  contract 
for  performance  of  the  described  work 
within  the  geographic  area  indicated 
as  required  by  an  applicable  Federal 
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prevailing  wage  law  and  ^9  CFR,  Part 
5.  The  wage  rates  contained  therein 
shall  be  minimum  paid  under  suc)^ 
contract  by  contractors  and  subcon- 
tractors on  the  work. 

MODiriCATIOlfS  AHO  StTTCRSKDEAS  DCCI- 

sioNs  TO  Onmuu.  Wage  DrmtifiifA- 

TIOH  E)XCISIOHS 

Modifications  and  Supersedeas  Deci- 
sions to  General  Wage  Determination 
Decisions  are  based  upon  information 
obtained  concerning  chan,<es  in  pre- 
vailing hourly  wage  rates  and  fringe 
tienefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing 
rates  and  fringe  benefits  made  in  the 
Modifications  and  Supersedeas  Deci- 
sions have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to 
the  provisions  of  the  Davis-Bacon  Act 
of  March  3,  1931,  as  amended  (46  SUt. 
1494,  as  amended,  40  U.S.C.  276a)  and 
of  other  Federal  statutes  referred  to  in 
29  CFR  1.1  (including  the  statutes 
listed  at  36  FR  306  following  Secretary 
of  Labors  Order  No.  224-70)  conta.in- 
ing  provisions  for  the  payment  of 
wages  which  are  dependent  upon  de- 
termination by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and  pursu- 
ant to  the  provisions  of  Pa;t  I  of  Sub- 
title A  of  Title  29  Code  of  Federal 
Regulations,  Procedure  for  Predeter- 
mination of  Wage  Rates  (3"  FR  21138) 
and  of  Secreatary  of  Labor's  Orders 
13-71  and  15-71  (36  FR  8755,  8756). 
The  prevailing  rates  and  fringe  bene- 
fits determined  in  foregoing  General 
Wage  Determination  Decisions,  as 
hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provi- 
sions of  the  foregoing  statutes,  consti- 
tute the  minimum  wages  payable  on 
Federal  and  federally  assisted  con- 
struction projects  to  laborers  and  me- 
chanics of  the  specified  classes  en- 
gaged in  contract  work  of  the  charac- 
ter and  in  the  localities  described 
therein. 

Modifications  and  Supersedeas  Deci- 
sions are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are 
to  be  used  in  accordance  with  the  pro- 
visions of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or  govern- 
mental agency  having  an  interest  in 
the  wages  determined  as  prevailing  is 
encoucaged  to  submit  wage  rate  infor- 
mation for  consideration  by  the  De- 
partment. Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  ob- 
tained by  writing  to  the  U.&  Depart- 
ment of  Labor,  Employment  Stand- 
ards Administration,  Office  of  Govern- 
ment Contract  Wage  Standards.  Divi 
sion  of  wage  Determinations.  Wash 
ington.  D.C.  20210.  The  cause  for  not 
utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General  Wage 
Determination  Decision. 

Modifications  to  GnintAL  Wage  De- 
termination Decisions 

The  numbers  of  the  decisions  being 


NOTICES 


13207 


modified  and  their  dates  of  publica- 
tion in  the  Federal  Register  are  listed 
with  each  State.  > 


ALTt-IOOl J»n.  M.  1»7» 

ALT»-I01S l^b.  2.  1»19 

Arteons-AZTt-SlM Peb.  ».  1«7» 

Delawiu«-DC7S-90M Nov.  1.  ini 

Dtatjict  of  Coliunbls— DCra-MM Dec.  It.  IffTS 

Florida- PL7S10MI - Sept.  8.  H75 

niinoto-IL7»-I140..„ - Nov.  U.  ItTi 

Loulilana-LJIT»-4001:  LA7a-«MS ....  Jan.  S.  ItTt 

Nevada-NVTS-SIM Oct.  27.  l»78 

New  Jerary: 

NJTt-lOM Apr.  ai.  IMS 

NJTS-MMT June  16.  1978 

North  Ca»t>lJna-NC7»-I«Tt - Sept.  8.  1878 

Pm»rlvanla-PA78-3084 Aug.  11.  1878 

Puerto  Rico: 

PR7S-1018 »tor.  81,  1878 

PR78-8082:  Plt78-10S8 Nov.  8. 1878 

^•■hlncton-WA78-S133 Dec.  ».  1878 

stn>ersedeas  decision  to  general 
Wage  Determination  Decisions 

The  numbers  of  the  decisions  l)elng 
superseded  and  their  dates  of  publica- 
tion in  the  Federal  Register  are  listed 
with  each  SUte.  Supersedeas  Decision 
numbers  are  in  parentheses  following 
the  numl)ers  of  the  decisions  being  su- 
perseded. 

-AL78-1078(AL78-1(M3) Sept.  W.  1878 

-AZ78  5U8<A278-S1(M) July  M.  1878 

FlorV»»-OA78  101J<GA7»  1<M2) Mar.  10.  1878 

Oeor«la-OA78  101VOA79  1042) Mar  10.1878 

Indl««a-IN78-100S<IN78  2007) Jan.  23.  1876 

Nevada: 

NV78  5010<NV78-5107) Mar   10.  1878 

NV7»  501«<NV7»-5102) Mar.  17.  1878 

North    Carollna-OA78-1015(OA78- 

1042)  - •*"  >••  l"* 

Pennalyvanla-PATI-lOTSt  PA78- 
3003) June  4.  1877 

South  Carolina:  J 

aA7HOI5<OA78-104»> Mar  10.  1878 

8C76-10O8(SC7»  1037) — —--....^v  J^t.  1878 
8C7H040<8Cr7»  1045).~ _.....Jipr  14.  1878 

Caccllation  of  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  par- 
ties that  the  Department  of  Labor  in- 
tends to  withdraw  30  days  from  the 
date  of  this  notice  the  following  Gen- 
eral Wage  Determinations  applicable 
to  Residential  Construction  consisting 
of  single  family  homes  and  garden 
type  apartments  up  to  and  including  4 
stories:  TX77-4027— Brazoria.  Fort 
Bend.  Galveston,  Harris.  Matagorda. 
Montgomery  &  Walker  Cos.,  Texas, 
dated  February  18,  1977  in  42  FR 
10270:  TX78-4029— Armstrong. 

Carson,  Castro,  Childress,  Collings- 
worth, Dallam,  Deaf  Smith,  Donley. 
Gray.  Hansford.  Hartley.  Hempshill. 
Hutchinson.  Lipscomb.  Moore.  Ochil- 
tree, Oldham.  Potter.  Randall.  Rob- 
erts, Sherman.  Swisher  and  Wheeler 
Cos.,  Texas,  dated  April  14.  1978  in  43 
PR  16113:  TX79-4012-Bastrop, 
Blanco,  Caldwell.  Fayette,  Hays.  Lee, 
Travis,  &  Williamson  Cos..  Texas, 
dated  January  5.  1979  in  44  FR  1685: 
TX79-40 15— Tarrant  County.  Texas, 
dated  Janukry  5,  1979  in  44  FR  1686. 

Signed  at  Washington.  D.C.  this  2nd 
day  of  March  1979. 

Dorothy  P.  Come. 
Aitittant  Administrator, 
Wagt  and  Hour  Division. 
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THi«  21— Food  and  Drugs 

CHAPTER  I— FOOD  AND  DRUG  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEI- 
FARE 

[Docket  No.  77N-0218]  ' 

SUtCHAPTBt  A— 0»IHLAI 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG  AD- 
MINISTRATION 

SUrCHATTfl  H—  MffMCAL  MVKfS 
PART  800— GENERAL 

Adminlttrativo  Dotonfion  Procodurot 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  The  agency  is  issuing  a 
final  regulation  establishing  adminis- 
trative detention  procedures  to  enable 
its  representatives  to  detain,  for  up  to 
30  calendar  days,  medical  devices  In- 
tended for  human  use  believed  to  be 
adulterated  or  misbranded.  This  regu- 
lation is  required  by  the  Medical 
Device  Amendments  of  1976.  This  reg- 
ulation is  intended  to  protect  the 
public  from  adulterated  or  misbranded 
devices  during  the  time  it  takes  the 
agency  to  determine  whether  such  de- 
vices are  adulterated  or  misbranded 
and  to  institute  and  process  any  pro- 
posed legal  action. 

EFFECTIVE  DATE:  AprU  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Bert  L.  Schrivener,  Bureau  of  Medi- 
cal Devices  (HFK-116),  Pood  and 
Drug  Administration.  Department  of 
Health,  Education,  and  Welfare. 
8757  Georgia  Ave.,  Silver  Spring. 
MD  20910.  301-427-7304. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  October  7. 
1977  (42  FR  54574).  the  Commissioner 
of  Pood  and  Drugs  proposed  a  regula- 
tion relating  to  the  administrative  de- 
tention of  medical  devices  as  a  new 
§800.55.  Administrative  detention  (21 
CFR  800.55). 

Interested  persons  were  given  until 
December  6.  1977  to  comment  on  the 
proposed  regulation.  Twenty-one  com- 
ments were  received. 

The  Commissioner  has  made  several 
changes  to  clarify  and  simplify  the 
final  regulation.  For  example,  the 
fliud  regulation  substitutes  the  term 
"authorized  PDA  representative"  for 
the  proposed  term  "authorized  officer 
or  employee  of  the  Food  and  Drug  Ad- 
ministration." 
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Appucabiutt 

1.  A  auction  has  arisen  about  the 
applicability  of  the  regulation  to  vet- 
erinary devices. 

The  commissioner  has  decided  that 
the  regulation  should,  for  now,  apply 
only  to  devices  Intended  for  human 
use.  In  contrast  to  the  provisions  of 
the  act  that  authorize  classification, 
performance  standards,  and  premar- 
ket  approval  only  for  devices  Intended 
for  human  use.  the  administrative  de- 
tention authority  in  section  304(g)  of 
the  act  is  not  expressly  llmlte<!  to  de- 
vices Intended  for  human  use.  The  leg- 
islative history  shows,  however,  that 
risks  to  humans  were  the  moving  force 
behind  the  Medical  Device  Amend- 
ments of  1976  (H.  Conun.  on  IntersUte 
and  Foreign  Conunerce,  Medical 
Amendments  of  1976.  H.R.  Rep.  No. 
94-853,  94th  Cong.  2d  Seas.  14  (1976)). 
Similarly,  the  agency's  principal  con- 
cern in  the  medical  device  area  Is  risks 
to  human  health.  If  the  Commissioner 
decides  that  PDA  needs  to  have  au- 
thority to  detain  adulterated  or  mis- 
branded veterinary  devices,  the  agency 
will  propose  an  amendment  to  the  reg- 
ulation. 

Criteria  for  OROERiifc  DmarnoH 

2.  One  comment  on  proposed 
S  800.55(b)  sUted  that  the  detention 
procedure  should  be  used  only  if  the 
manufacturer,  importer,  owner,  or  dis- 
tributor refuses  to  siispend  voluntarily 
shipments  of  the  device. 

The    Conmilssloner    disagrees    with 
the  comment.  There  Is  no  statutory  re- 
quirement that  persons  having  posses- 
sion of  devices  must  have  refused  an 
PDA  request  to  suspend  or  discontinue 
shipments  t)efore  PDA  can  order  de- 
tention. When  promises  to  voluntarily 
suspend   shipments,  are   broken,    the 
public   may   be   exposed   to  violative 
products,   and   the   agency's   enforce- 
ment efforts  may  be  hampered.  The 
Commissioner     recognizes,     however, 
that  In  certain  circumstances,  volun- 
tary suspension  of  shipments  may  be 
an  appropriate  alternative  to  adminis- 
trative detention.  The  Commissioner 
believes  that  each  PDA  District  Direc- 
tor has  the  authority  to  permit  a  vol- 
untary    suspension     of     distribution 
rather  than  to  order  detention  if  the 
district  director  believes,  based  on  the 
facts  in  a  given  situation,  that  the 
person  having  possession  of  the  de- 
vices   will    voluntarily    suspend   ship- 
ment  and  adhere   to  any  agreement 
with  FDA  to  correct  any  possible  vio- 
lations before  further  distribution  of 
the  device.  There  is  no  need  for  the 
regulation  to  include  a  description  of 
this  authority.  PDA  always  has  the 
option  to  accept  voluntary  compliance 
rather  than  to  institute  legal  or  ad- 
ministrative action  to  compel  compli- 
ance. 


3.  Three  comments  on  proposed 
S  800.55(b)  suggested  that  the  person 
having  possession  of  devices  should  be 
given  notice  and  an  opportunity  to  dis- 
cuss the  detention,  with  an  FDA  rep- 
resentative, before  Issuance  of  the  de- 
tention order. 

The  Commissioner  does  not  believe 
that  the  regulation  should  include 
provision  for  notice  and  opportunity 
for  discussion  before  issuance  of  a  de- 
tention order.  A  requirement  of  prior 
notice  and  opportunity  for  discussion 
would  unduly  burden  the  administra- 
tive detention  procedure,  lessening  its 
effectiveness.  Such  a  requirement  may 
also  result  in  shipment  of  violative 
products  before  issuance  of  a  deten- 
tion order.  The  FDA  Inspection  during 
which  the  detention  occurs  does  pro- 
vide an  opportunity  to  discuss  the  situ- 
ation with  FDA  representatives.  It  is 
FDA  policy  for  investigators,  upon 
completion  of  Inspections,  to  meet 
with  management  of  regulated  firms 
to  discuss  findings  and  observations. 
Those  discu!ssions  may  address  the  cir- 
cimistances  that  led  to  the  detention, 
but  ordinarily  wo^ld  not  occur  until 
after  Issuance  of  the  detention  order. 
Furthermore,  the  required  opportuni- 
ty for  a  regulatory  hearing  provides  a 
way  for  the  person  having  possession 
of  detained  devices  to  present  Informa- 
tion and  views  to  the  PDA  Regional  di- 
rector within  a  few  days  after  the  de- 
tention. The  Commissioner  has  con- 
cluded that  the  procedures  in  the  reg- 
ulation already  are  fair,  without  the 
additional  steps  suggested  in  the  com- 
ments. 

4.  Three  comments  on  proposed 
S  800.55(b)  suggested  that  "technical- 
ly" misbranded  or  adulterated  devices 
not  be  detained  unless  the  devices 
present  a  public  health  hazard. 

The  Commissioner  disagrees  with 
the  conmient.  There  is  no  reason  to  in- 
clude in  the  regulation  a  limitation 
that  the  statute  Imposes  neither  on 
detentions  nor  on  FDA-lnltlated  legal 
actions.  One  purpose  of  administrative 
detention  authority  is  to  make  PDA- 
initiated  legal  actions  more  effective 
In  preventing  shipment  of  violative  de- 
vices. For  this  reason.  FDA's  authority 
to  detain  violative  devices  Is  as  broad 
as  its  authority  to  initiate  a  seizure  or 
an  injunction  suit  to  prevent  shipment 
of  these  devices.  Moreover,  in  many 
cases  adulterated  or  misbranded  de- 
vices do  present  a  health  hazard.  At 
the  time  of  detention,  however.  PDA 
may  not  know  whether  a  hazard  exists 
and,  if  so.  the  degree  of  hazard. 

6.  Other  comments  on  proposed 
1 800.55(b)  suggested  that  guidelines  or 
criteria  for  ordering  detention  are 
needed. 

The  Conunissioner  disagrees  with 
these  comments.  FDA  investigators 
are  trained  to  observe  and  evaluate 
the  Importance  of  possible  misbrand- 


ing or  adulteration  violations.  More- 
over, the  procedures  in  the  regulation, 
espedally  the  requirement  of  FDA 
District  Director  approval  of  deten- 
tions, will  ensure  that  the  administra- 
tive detention  remedy  is  applied  only 
in  apprc^riate  cases.  If  additional 
guidelines  or  criteria  are  needed,  they 
will  be  specified  in  internal  FDA  man- 
uals that  are  available  to  the  public. 

Pbuod  op  DcmmoH 

6.  One  comment  suggested  that  pro- 
posed S  800.55(c)  could  be  interpreted 
to  mean  that  the  Commissioner  may 
authorize  a  detention  period  of  30 
days  beyond  the  original  20  days  ini- 
tially ordered. 

The  Commissioner  agrees  with  the 
comment  and  emphasizes  that  the 
total  detention  period  cannot  exceed 
30  calendar  days  (l.e..  20  calendar  days 
initially  plus  10  additional  calendar 
dajrs  if  an  extension  of  the  period  is 
warranted)  except  as  provided  in 
|800.55(gK6).  Section  800.55(c)  of  the 
final  regulation,  therefore,  has  been 
clarified. 

7.  Several  comments  on  proposed 
1 800.55(c)  argued  that  the  original  20- 
day  order  should  be  extended  only  by 
order  of  an  PDA  Regional  Director. 
Related  comments  suggested  that  only 
the  FDA  Bureau  of  Medical  Devices 
should  be  empowered  to  extend  the 
order. 

The  Commissioner  believes  that 
FDA  District  Directors,  who  are  in 
direct  contact  with  the  investigators 
and  the  circumstances  involved  in 
each  case,  are  In  the  best  position  to 
make  these  decisions.  In  most  in- 
stances, the  PDA  Regional  Director 
and  the  Director  of  the  Bureau  of 
Medical  Devices  wiU  be  too  remote  in 
the  chain  of  supervision  from  the  in- 
vestigators and  circumstances  involved 
to  discharge  this  function  effectively. 
Any  FDA  Regional  Director  who 
would  preside  over  any  regiUatory 
hearing  on  a  detention  order  may  not 
participate  in  a  decision  to  extend  the 
detention  period,  under  PDA's  regula- 
tions to  ensure  fairness  in  regulatory 
hearings.  (See  21  CFR  16.40.)  There- 
fore, no  change  is  made  in  the  final 
regulation. 

ISSUAHCE  OP  DnXNTIOlf  ORDER 

8.  Three  comments  on  proposed 
9800.55(d)  suggested  that  detention 
procedures  apply  to  devices  in  the 
hands  of  physicians  and  other  users 
(possibly  even  patients). 

The  Commissioner  agrees  with  the 
comments.  The  inspection  authority  in 
section  704  of  the  act  extends  to  estab- 
lishments where  devices  are  held  by 
users  for  Introduction  Into  Interstate 
commerce  or  after  such  introduction. 
Section  304(g)  of  the  act,  in  conjunc- 
tion with  section  704,  clearly  author- 
izes detention  of  devices  encountered 
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in  the  hands  of  users,  including  con- 
sumers, during  Inspections.  In  the 
past,  FDA  has  initiated  seizures  of  vio- 
lative articles  in  the  hands  of  (»n8um- 
ers  and  other  users.  (See.  e.g..  United 
States  V.  Olsen,  161  P.  2d  699  (9th  C^ir. 
1947)  cert  denied.  332  UJ3.  768;  United 
States  V.  An  article  of  device  *••  Ca- 
meron Spitler  •  •  •.  261  P.  Supp.  243 
(D.  Neb.  1966).)  Although  FDA  does 
not  believe  that  it  is  necessary  to  In- 
clude the  term  "user"  in  the  regula- 
tion, the  agency  has.  for  clarification, 
amended  the  final  regulation  in 
9800.55(d)  to  include  this  term.  FDA 
advises  that  devices  in  the  possession 
of  consumers  will  be  detained  in  such 
situations  as  when  the  devices  present 
a  potential  danger  to  health. 

9.  Several  conunents  on  proposed 
9800.55(d)  requested  that  the  deten- 
tion order  be  more  specific  Nine  com- 
ments argued  that  the  detention  order 
should  state  specifically  the  reason  for 
the  detention. 

In  response  to  the  comments,  the 
Commissioner  is  amending  the  final 
regiilation  to  require  the  detention 
order,  which  is  issued  in  the  form  of  a 
detention  notice,  to  Include  a  brief, 
general  statement  of  the  reasons  for 
the  detention.  The  text  of  the  deten- 
tion notice  is  available  in  the  Hearing 
Cnerk's  office  (HFA-305),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  However, 
the  Commissioner  is  not  adopting 
other  suggestions  that  the  detention 
order  be  made  more  specific.  For  ex- 
ample, the  detention  order  need  not 
contain  a  description  of  the  ^  exact 
nature  of  the  suspected  violation.  Ad- 
ditional requirements  would  under- 
mine the  usefulness  of  administrative 
detention  as  a  swift,  informal  means 
of  stopping  shipment  of  devices  that 
FDA  representatives  reasonably  be- 
lieve are  violative.  Brevity  in  the  de- 
tention order  is  Justified  because  de- 
tention is  of  limited  diuatlon  and  be- 
cause PDA's  regulatory  hearing  proce- 
dures already  require  FDA  to  prepare 
a  comprehensive  statement  of  the 
basis  for  the  detention  prior  to  any 
regvQatory  hearing  on  an  appeal  of  a 
detmUon  (21  CFR  16.24(d)).  In  addi- 
tion, the  FDA  representative  who 
issued  the  detention  order  will,  when- 
ever possible,  state  the  reasons  for  sus- 
pecting the  device  to  be  adulterated  or 
misbranded.  often  in  the  Notice  of  In- 
spectional  Observations  (Form  PD- 
483)  presented  after  the  inspection. 

10.  Two  related  comments  on  pro- 
posed 9  800.55UU^  suggested  that  the 
detention  order  state  the  manner  in 
which  the  suspected  violation  can  be 
corrected. 

The  Commissioner  rejects  these 
comments.  In  many  instances,  the  pre- 
cise nature  of  the  violation  or  the 
extent  of  the  violation  may  be  uncer- 
tain at  the  time  the  order  is  issued. 
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Moreover,  the  investigator  may  not 
know  how  the  violation  can  be  correct- 
ed or  the  best  way  to  correct  it.  If  the 
person  who  has  the  detained  devices 
wants  to  try  to  <»rrect  the  suspected 
violation,  that  person  should  present 
PDA  with  a  plan  for  eliminating  any 
violati^^  features  of  the  devices.  After 
FDA's  investigation  has  determined 
the  nature  of  the  violation,  this  infor- 
mation, together  with  any  suggestions 
the  agency  has  concerning  how  the 
violations  may  be  corrected,  will  be 
communicated  swiftly  and  informally 
to  the  i>er8on  who  has  the  detained  de- 
vices if  FDA  has  not  already  provided 
this  information.  When  appropriate 
(i.e.,  when  correction  of  the  violation 
is  feasible).  FDA  may  extend  to  the 
person  who  has  the  devices  an  oppor- 
tunity to  correct  the  violation  volun- 
tarily. 

11.  Manufacturers  with  several  facu- 
lties submitted  comments  on 
9800.55(d)  arguing  that  the  detention 
order  should  state  precisely  where  the 
detained  devices  are  located. 

The  Commissioner  agrees  with  the 
comments  and  has  revised  the  final 
regulation  accordingly.  The  detection 
order  contains  a  specific  block  for  indi- 
cating the  location  (name,  address, 
and  zip  code)  of  the  detained  devices. 
The  Commissioner  has  changed 
9  800.55(dK3)  of  the  final  regiUation  to 
make  the  language  consistent  with 
that  of  the  detention  notice  that 
serves  as  the  detention  order. 

12.  Two  related  comments  on  pro- 
posed 9  800.55(d)  questioned  whether 
conunon  carriers  used  to  transport  the 
devices  would  be  subject  to  detention 
orders. 

The  Commissioner  advises  that 
common  carriers  in  possession  of  de- 
vices are  subject  to  detention  orders. 
Proposed  9800.55(dK2)  provided  for 
the  notice  of  detention  of  devices  in  a 
vehicle  or  other  carrier  to  the  shipper 
of  record  and  the  owner  of  the  vehicle 
or  carrier.  It  was  thus  obvious  that  de- 
tention of  the  devices  in  the  custody 
of  a  common  carrier  was  contemplat- 
ed. Moreover,  carriers  used  to  trans- 
port or  hold  devices  are  subject  to  in- 
spection under  section  704  of  the  act. 

Vehicles  in  which  devices  are  de- 
tained may  not  be  moved  until  the  de- 
vices are  removed  from  the  vehicles. 
Because  proposed  9  800.55(h)  did  not 
contain  a  provision  covering  such  re- 
moval, the  agency  has  amended 
9800.55(h)  in  the  final  regulation  to 
allow  the  removal  from  vehicles  of  de- 
tained devices  upon  written  approval 
of  an  authorized  FDA  representative. 
If  suitable  storage  Is  available,  the  au- 
thorized FDA  representative  may 
permit  the  removal  from  the  vehicle 
of  detained  devices  at  the  carrier's, 
consignor's,  or  consignee's  request. 
Storage  and  handling  of  the  devices 
may  not  be  at  government  expense. 
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and  the  devices  may  only  be  removed 
from  storage  in  accordance  with 
g  800.55(h). 

13.  The  Commissioner  has  made 
minor  corrections  in  §  800.55(d)(3),  ex- 
plaining language  appearing  on  the 
detention  notice  form  that  will  be  em- 
ployed as  the  detention  order  that  wfll 
be  delivered  to  the  person  in  whose 
possession  the  device  is  detained,  and 
making  the  language  In  the  regulation 
correspond  more  exactly  to  the  lan- 
guage in  this  form.  The  text  of  section 
304(g)  of  the  act  and  of  $  800.55(g)  (1) 
and  (2)  will  appear  on  the  back  of  the 
detention  noticfe  to  provide  notice  of 
opportunity  for  appeal  and  an  infor- 
mal hearing  on  a  detention  order.  The 
back  of  the  notice  also  will  state  that 
any  hearing  will  be  conducted  in  the 
form  of  a  regulatory  hearing  in  ac- 
cordance with  21  CFR  Part  16— Regu- 
latory Hearing  Before  the  Pood  and 
Drug  Administration,  with  several  ex- 
ceptions described  in  $  800.55(g)(3)  of 
the  regulation. 

Approval  of  the  Drrnmow  Order 

14.  Comments  on  proposed 
S  800.55(e)  suggested  that  an  FDA  Re- 
gional Director  or  the  Director  of  the 
Bureau  of  Medical  Devices,  rather 
than  the  FDA  District  Director,  would 
be  the  proper  individual  to  approve  a 
detention  order. 

The  Commissioner  rejects  these 
conmients  because  he  believes  that 
PDA  District  Directors,  who  are  In 
direct  contact  with  the  investigators 
and  the  circumstances  of  each  case. 
are  the  most  appropriate  individuals 
to  approve  detention  orders.  The 
House  Committee  that  considered  the 
Medical  Device  Amendments  of  1976 
recommended  that  the  FDA  District 
Directors  be  designated  to  approve  de- 
tention orders  (House  Comm.  Report, 
above,  at  47). 

15.  Four  comments  on  proposed 
§  800.55(e)  suggested  that  detention 
orders  always  be  approved  in  advance 
in  writing  by  the  District  Director  or 
other  approving  official. 

The  Commissioner  rejects  these  sug- 
gestions. While  the  investigator  will 
often  have  sufficient  time  to  discuss 
the  proposed  detention  order  with  his 
superiors  and  obtain  advance  written 
approval,  it  would  not  be  practical  or 
desirable  to  require  an  Investigator, 
particularly  one -'in  travel  status,  to 
return  to  the  district  office  to  secure  a 
written  approval  of  a  detention  order. 
Not  only  would  this  requirement 
result  in  delay  and  needless  expense,  it 
would  also  present  an  additionftl  op- 
portunity for  the  detained  devices  to 
be  Introduced  Into  commerce  or  other- 
wise be  disposed  of.  Therefore,  no 
change  is  made  in  the  final  regulation. 

16.  Four  comments  on  proposed 
§  800.55(e)  suggested  that  oral  approv- 
al of  detention  orders  by  the  PDA  Dis- 
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trlct  Director  be  confirmed  In  writing 
within  a  specific  time  frame.  Time 
frames  suggested  for  confirmation 
were  24  hours  or  3  days. 

The  Commissioner  agrees  that  oral 
approval  of  detention  orders  should  be 
confirmed  by  written  memorandum 
within  PDA  as  soon  as  possible.  The 
final  regulation  has  been  changed  ac- 
cordingly. ' 

17.  A  comment  on  proposed 
§  800.55(e)  suggested  that  detention 
orders  be  sent  by  registered  mall. 

The  Commissioner  disagrees.  It  is 
PDA's  Intent  that  detention  orders  be 
personally  delivered  by  an  PDA  repre- 
sentative to  the  person  in  control  of 
the  device.  While  mall  delivery  of  the 
detention  order  might  sometimes  be 
appropriate,  personal  service  is  prefer- 
able because  it  permits  the  investiga- 
tor to  observe  the  device  and  therefore 
better  describe  It  In  the  order.  More- 
over, personal  delivery  does  not  entail 
the  delay  that  may  occur  In  mall  deliv- 
ery. 

Labeling  or  Marking  of  Detained 
Devices 

18.  Several  comments  on  proposed 
§  800.55(f)  suggested  a  need  to  Instruct 
persons  ordering  detention  that  offi- 
cial FDA  detention  tags  used  to  identi- 
fy detained  devices  must  not  harm  the 
devices  or  their  packaging. 

The  ConmilfBsloner  believes  that 
FDA  representatives  generally  under- 
stand the  need  for  care  in  these  situa- 
tions and  that  special  Instruction  is 
unnecessary. 

19.  FDA  has  made  several  minor 
changes  In  }  800.S5(f )  of  the  final  regu- 
lation to  be  consistent  with  the  lan- 
guage appearing  on  the  official  FDA 
tags  and  to  conform  to  Internal  FDA 
administrative  procedures  regarding 
the  labeling  or  marking  of  the  de- 
tained devices  with  the  tag^. 

20.  Several  comments  expressed  con- 
cern that  proposed  S800.55<fK2)  and 
(h)  might  prohibit  the  manufacturer 
from  moving  the  device  to  a  storage  lo- 
cation within  the  same  factory  to  pre- 
vent mterference  with  other  oper- 
ations or  harm  to  the  device. 

The  Commissioner  agrees  with  the 
comment  and  has  revised  9  800.55(f  K2) 
and  (h)  of  the  final  regulation  to  allow 
authorized  FDA  representatives  to  ap- 
prove the  movement  of  detained  de- 
vices in  these  situations.  PDA  will  be 
receptive  to  any  reasonable  request  to 
move  devices  within  a  plant  to  store 
them  safely  or  to  prevent  interference 
with  plant  operations.  However,  the 
movement  must  be  for  a  bona  fide  pur- 
pose and.  once  moved,  the  detained  de- 
vices must  remain  segregated  to  pre- 
clude their  release  Into  commerce 
during  the  detention  period. 

21.  One  comment  on  proposed 
S  800.55(f)  suggested /that  the  regula- 
tions be  changed  to  require  that  de- 


tained devices  not  only  not  be  moved, 
but  also  that  they  not  be  "used." 

The  Commissioner  agrees  with  the 
comment.  Although  the  proposed  reg- 
ulation did  not  directly  prohibit  use  of 
detained  devices.  proposed 

S800.55(fK2)  sUted  that  official  FDA 
labels  or  tags  affixed  to  the  detained 
devices  shall  contain  a  statement  that 
the  devices  shall  not  be  used,  moved, 
altered,  or  tampered  with  in  any 
manner  by  any  person.  The  Commis- 
sioner has  amended  $  800.55(a)  of  the 
final  regulation  to  clarify  that  "use" 
of  detained  devices  during  the  deten- 
tion period  Is  prohibited. 

Appeal  of  the  Detention  Order 

22.  Comment  on  proposed  $  800.55(g) 
argued  that  the  5  days  within  which 
to  file  the  appeal  should  be  "working" 
days  rather  than  calendar  days. 

The  Commissioner  agrees  with  the 
comment.  In  mAny  instances  it  is  un- 
likely that  both  parties  will  be  pre- 
pared for  the  hearing  within  5  calen- 
dar days,  and  special  provisions  would 
be  necessary  if  the  hearing  date  fell  on 
a  weekend.  Accordingly.  FDA  has  pro- 
vided that  the  time  frame  shall  be  5 
working  days. 

23.  Several  comments  on  proposed 
S  800.55(g)  objected  to  the  5-day  limi- 
tation on  filing  an  appeal.  Some  com- 
ments suggested  a  longer  period,  e.g.. 
from  10  days  to  2  weeks.  Other  com- 
ments suggested  that  the  appeal  be 
permitted  until  the  detention  order 
expires. 

The  Commissioner  believes  that 
with  modem  communication  systems, 
a  5-worklng-day  period  Is  adequate 
time  to  hold  consultations  and  file  an 
appeal.  Therefore,  no  change  is  made 
In  the  final  regulation. 

24.  Another  comment  on  proposed 
S800.S5(g)  suggested  that  a  manufac- 
turer should,  as  a  matter  of  right,  be 
able  to  obtain  an  expedited  appeal 
hearing  where  the  detention  will  cause 
a  contract  violation  with  a  consignee. 

The  Commissioner  rejects  the  sug- 
gested change  as  unnecessary.  An  ap- 
pellant must  file  a  request  for  hearing 
within  5  worlLlng  <ia.ys  after  receiving 
the  detention  order  and  may  request 
that  the  hearing  be  held  within  5 
working  days  after  the  appeal  is  filed. 
It  is  unlikely  that  a  faster  procedure 
could  be  devised.  There  is  nothing  In 
the  regulation  to  prevent  presiding  of- 
ficers from  granting  requests  to  hold  a 
hearing  less  than  5  working  days  after 
an  appeal  Is  filed,  if  the  parties  are 
prepared  for  a  hearing  that  soon. 

Because  FDA  believes  that  any  hear- 
ing should  be  conducted  within  a  spec- 
ified time  period  to  swiftly  resolve  an 
appeal,  the  agency  has  changed 
S  800.55(g)  (1)  and  (6)  of  the  final  reg- 
ulation to  require  that  any  requested 
hearing  be  scheduled  no  later  than  20 


calendar  days  from  the  date  of  the  de- 
tention notice. 

25.  The  agency  has  redesignated  pro- 
posed §800.55  (g)(8)  as  (g)(9)  and  has 
added  a  new  {  800.55(g)(8)  to  the  final 
regulation  to  specify  that  when  the 
presiding  officer  affirms  an  order,  the 
devices  continue  to  be  detained  until 
FDA  terminates  the  detention  or  the 
detention  period  expires,  whichever 
occurs  first. 

26.  The  Conunissioner  has  amended 

8  800.55(g)(3)  to  identify  those  require- 
ments of  21  CFR  Part  16— Regulatory 
Hearing  Before  the  Food  and  Drug 
Administration,  that  do  not  apply  to 
hearings  on  appeals  of  detention 
orders.  First,  the  detention  order 
under  paragraph  (d)  of  this  section, 
rather  than  the  notice  under 
S  16.24(a),  provides  notice  of  opportu- 
nity for  a  hearing  under  $800.55.  In 
this  way,  FDA  can  provide  for  a  stand- 
ardized, personally  delivered  form  to 
serve  both  as  the  detention  order  and 
as  the  notice  of  opportunity  for  a 
hearing.  In  addition,  the  detention 
order,  rather  than  the  notice  under 

9  16.24(a),  is  part  of  the  adralnlstrative 
record  of  a  regulatory  hearing  under 
9800.55.  Second,  a  request  for  a  hear- 
ing under  9  800.55  should  be  addressed 
to  the  FDA  district  director,  not  to  the 
presiding  officer  as  provided  In  the 
second  sentence  of  9  16.24(b).  Third, 
the  last  sentence  of  9 16.24,  stating 
that  a  hearing  may  not  be  required  to 
be  held  at  a  time  less  than  2  working 
days  after  receipt  of  the  request  for  a 
hearing,  does  not  apply  to  a  hearing 
under  9  800.55  because  of  the  time  con- 
straints imposed  by  section  304(g)  of 
the  act.  Fourth,  the  specific  provisions 
of  9800.55(g)(4).  rather  than  the  gen- 
eral provisions  of  916.40(a),  describe 
the  FDA  employees,  l.e..  regional  food 
and  drug  directors,  who  preside  at 
hearings  under  9  800.55. 

In  the  Federal  Register  of  Novem- 
ber 7.  1978  (43  PR  51966).  PDA  pub- 
lished proposed  revisions  of  the  proce- 
dures In  Part  16  that  govern  FDA's 
regulatory  hearings.  When  PDA  pub- 
lishes these  proposed  revisions  In  final 
form,  the  agency  will  make  any  neces- 
sary conforming  changes  in  5  800.55. 

Movement  of  Detained  Devices 

27.  Two  comments  on  proposed 
9800.55(h)  argued  that  permission  to 
complete  In-process  devices  should  not 
be  at  the  discretion  of  the  Conunis- 
sioner. 

The  Commissioner  agrees  with  the 
comment  and  Is  amending 
9  800.55(h)(2)  of  the  final  regulation  to 
allow  a  manufacturer  to  move  de- 
tained devices  "within"  the  place 
where  they  have  been  detained  to 
complete  the  work  needed  to  put  them 
In  final  form  for  shipment.  However, 
to  ensure  that  the  agency  does  not 
lose  track  of  any  detained  devices,  the 
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manufacturer  is  required  to  notify  the 
agency  Immediately  of  any  such  move- 
ment and  of  the  location  of  the  de- 
tained devices  after  they  have  been 
put  in  final  form.  The  agency  has  pro- 
vided that  this  notification  be  oral  so 
that  FDA  will  learn  of  any  movement 
of  devices  Immediately  and  with  mini- 
mal burden  on  the  manufacturer. 

However,  permitting  movement  of 
detained  devices  "from"  the  establish- 
ment, with  only  after-the-fact  notifica- 
tion to  FDA.  could  Interfere  with  the 
accomplishment  of  any  proposed  legal 
action  and  would  increase  the  likeli- 
hood that  the  devices  may  be  lost,  un- 
lawfully mi)ved  or  used,  or  mixed  with 
other^lots.  Therefore,  PDA  has  limited 
movements  of  detained  devices  at  the 
discretion  of  the  manufacturer  to 
movements  "within"  the  establish- 
ment where  the  devices  are  detained. 
Proposed  paragraph  (hM2)  (now  para- 
graph (hK3))  provides  for  the  FDA  to 
approve  In  writing,  in  advance,  other 
movement  of  detained  devices  from 
the  establishment  for  certain  specified 
purposes  which  FDA  believes  are  ap- 
propriate for  the  given  situation. 

The  Commissioner  has  modified 
paragraph  (h)(3)  In  the  final  regula- 
tion to  allow  FDA  representatives 
other  than  the  district  directors  to  ap- 
prove movements  of  devices. 

28.  Proposed  9800.55(h)(4)  refer- 
ences actions,  such  as  Initiating  legal 
action  or  encouraging  destruction  or 
reconditioning  of  violative  devices, 
which  FDA  may  take  if  it  determines 
that  the  detained  devices  remain  adul- 
terated or  mlsbranded  after  being  put 
into  final  form.  Because  FDA  may 
take  these  actions  against  any  viola- 
tive device,  the  Commissioner  has 
amended  proposed  paragraph  (hK4) 
and  redesignated  it  as  new  paragraph 
(I)  of  the  final  regulations. 

29.  One  comment  on  proposed 
9800.55(h)  argued  that  the  manufac- 
turer should  always  be  allowed  to 
choose  whether  to  destroy  or  disman- 
tle violative  devices  and  use  the  parts 
separately. 

The  Conunissioner  rejects  the  com- 
ment. The  Commissioner  believes  that 
the  detained  devices  must  not  be  de- 
stroyed or  dismantled  without  PDA's 
prior  written  approval.  To  permit  a 
person  having  possession  of  the  de- 
vices to  make  a  decision  of  this  kind 
without  agency  approval  would  make 
it  Impossible  to  account  for  the  de- 
tained devices  or  their  reused  parts 
and  could  undermine  the  preparation 
of  appropriate  enforcement  actions 
concerning  the  detained  devices.  PDA 
will,  however,  approve  voluntary  de- 
struction or  dismantling  In  all  cases 
the  agency  considers  appropriate. 

Recordkeeping  Requirements 

30.  A  number  of  comments  were  re- 
ceived  on   proposed   9800.55(1)   (now 
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9800.55(k))  of  the  final  regulaUon. 
One  comment  questioned  whether 
PDA  should  require  recordkeeping  by 
the  manufacturer  or  other  person  in 
whose  possession  the  device  was  de- 
tained before  the  detention  order  is 
confirmed  on  appeal. 

The  Commissioner  believes  that  rec- 
ordlceeplng  requirements  under 
§  800.55(k)  must  begin  at  the  time  the 
device  is  ordered  detained  to  facilitate 
a  determination  of  whether  and  how 
the  device  may  have  become  adulterat- 
ed or  mlsbranded.  This  requirement  is 
also  necessary  to  permit  FDA  to  trace 
articles  for  which  the  detention  period 
expired  before  a  seiziire  is  accom- 
plished or  injunctive  relief  is  obtained. 
PDA  experience  with  articles  for 
which  seizure  or  injunctive  relief  has 
been  recommended  has  revealed  nu- 
merous Instances  In  which  by  the  time 
legal  action  is  fUed.  the  articles  have 
been  shipped  and  no  records  are  avail- 
able to  enable  the  articles  to  be  locat- 
ed. 

The  Commissioner  believes  that 
most  establishments  maintain  records 
required  under  9  800.55(k)  as  normal 
business  practice  or  as  required  by 
good  manufacturing  practices  regula-" 
tlons  under  21  CFR  Part  820.  pub- 
lished in  the  Federal  Register  of  July 
21.  1978  (43  PR  31508).  Accordingly, 
the  recordkeeping  requirements  will 
not  be  an  unreasonable  burden  on  in- 
dustry. 

31.  Other  comments  on  proposed 
9800.55(1)  (now  §800.55(k))  suggested 
that  recordkeeping  be  limited  to  the 
detention  period  or  that  recordkeeping 
be  discontinued  if  the  detention  order 
is  terminated. 

The  agency  believes  that  record- 
keeping often  needs  to  continue  after 
the  detention  period  to  document  both 
<X)mpliance  and  conditions  of  manu- 
facture and  to  compare  information 
concerning  detained  devices  to  Infor- 
mation about  other  shipments  of  the 
devices  (or  similar  devices).  However, 
in  many  cases,  If  the  detention  order  is 
terminated  because  FDA  has  deter- 
mined that  the  devices  are  not  In  vio- 
lation of  the  act.  or  that  the  violation 
Is  such  that  recordkeeping  is  not  nec- 
essary to  protect  the  public  health, 
further  recordkeeping  may  be  unnec- 
essary, or  necessary  only  for  a  limited 
time.  The  agency  has  revised  the  regu- 
lation so  that,  in  these  cases.  FDA  will 
advise  persons  required  to  keep  rec- 
ords under  9  800.55(k)  whether  further 
recordkeeping  Is  required.  In  addition, 
the  required  maintenance  period  for 
required  records  shall  be  2  years  after 
the  detention  order  or  for  such 
shorter  period  as  FDA  directs. 

32.  c3ne  comment  on  proposed 
9800.55(1)  stated  that  there  was  no  ob- 
jection to  keeping  existing  records  but 
objected  to  initiating  new  records  re- 
specting   detained    devices,    on    the 
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grounds  that  initiating  new  records 
would  be  burdensome  and  that  these 
records  might  be  used  in  product  lia- 
bility claims  against  the  mftnufactur- 
er.  A  related  comment  objected  that 
an  investigative  file  on  a  detained 
product  is  equivalent  to  an  "internal 
audit." 

The  Commissioner  disagrees  with 
the  comments.  If  the  manufacturer  or 
other  responsible  person  would  not 
voluntarily,  or  as  required  by  the 
GMP  regulation,  undertake  an  investi- 
gation to  prevent  adulterated  or  mis- 
branded  devices  from  entering  com- 
merce, that  person  should  at  least  be 
required  to  gather  that  information 
needed  to  prepare  records  relating  to 
the  facts  that  led  to  the  detention. 

The  agency  declines  to  consider  the 
impact  that  the  proposed  recordkeep- 
ing may  have  on  product  liability  for 
injuries  from  allegedly  defective  prod- 
ucts. This  consideration  is  not  proper- 
ly involved  in  development  of  agency 
procedures  to  protect  the  public  from 
adulterated  or  misbranded  devices  in 
commerce.  FDA  believes  that,  in  the 
long  run,  recordkeeping  may  help  pre- 
vent future  occurrences  of  adultera- 
tion or  misbranding  of  thp  device  and 
may  thus  reduce  product  liability 
claims. 

33.  Additional  comments  on  pro- 
posed §800.55(1)  (now  §800.55(k)) 
questioned  whether  the  recordkeeping 
provisions  relating  to  detained  prod- 
ucts are  authorized  by  the  statute  and 
whether  the  provisions  violate  the 
constitutional  privilege  against  com- 
pelled self-incrimination. 

The  Commissioner  rejects  the  com- 
ments. The  recordkeeping  required  in 
this  regulation  is  authorized  under 
sections  304(g).  519,  and  701(a)  of  the 
act. 

With  respect  to  the  concern  about 
compelled  self-incrimination,  it  is  set- 
tled that  the  privilege  against  com- 
pelled'self-incrimination  is  an  individ- 
ual privilege  relating  to  personal  mat- 
ters; the  privilege  is  not  available  to  a 
collective  entity,  such  as  a  business  en- 
terprise, or  to  an  individual  acting  in  a 
representative  capacity  on  behalf  of  a 
collective  entity  (.California  Bankers 
Ass'n  V.  ShulU.  416  U.S  21.  55  (1974); 
BeUis  V.  UniUd  States.  417  U.S.  85 
(1974);  UniUd  States  v.  Kordel,  397 
U.S.  1,  8  (1970);  Curcio  v.  United 
States.  354  U.S.  118.  122  (1957);  United 
States,  V.  White,  322  U.S.  694,  699 
(1944);  Wilson  v.  United  States,  221 
U.S.  361.  382-384  (1911);  Hale  v. 
Henkel,  201  U.S.  43.  74-75  (1906)). 

Even  for  individuals,  the  privilege 
against  compelled  self-incrimination  is 
inapplicable  where  a  recordkeeping  re- 
quirement is  applied  to  "an  essentially 
noncriminal  and  regulatory  area  of  in- 
quiry." where  self-reporting  is  the 
only  feasible  means  of  securing  the  re- 
quired information,  and  where  the  re- 
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quirement  is  not  applied  to  "a  highly 
selective  group  inherently  suspect  of 
criminal  activities"  in  "an  area  perme- 
ated with  criminal  statutes"  (Califor- 
nia v.  Byers.  402  U.S.  424.  430  (1971); 
Marchetti  v.  United  States,  390  U.S.  39 
(1968).  and  companion  cases;  Albertaon 
V.  SACB.  382  U.S.  70,  79  (1965);  Sha- 
piro V.  United  States,  335  U.S.  1 
(1948)).  Even  in  the  rare  Instance 
where  a  recordkeeping  requirement 
under  this  regulation  applies  to  an  in- 
dividual who  was  not  acting  on  behalf 
of  a  collective  entity.  It  is  almost  cer- 
tain under  these  cases  that  the  re- 
quirement would  not  be  regarded  as 
infringing  upon  the  constitutional 
privilege  against  compelled  self-in- 
crimination. The  recordkeeping  re- 
quirements in  §800.55(k)  have  pre- 
dominantly noncriminal,  regulatory 
purposes:  to  protect  the  public  froln 
products  that  may  cause  harm,  to  de- 
termine why  manufacturing  errors  o*- 
curred,  to  help  prevent  future  errors, 
and  to  allow  accountability  and  trac- 
ing of  devices  if  there  is  need  to  locate 
them  after  release  from  detention. 

34.  A  comment  on  proposed 
§800.55(1)  (now  §800.55(k))  argued 
that  section  704  of  the  act  (21  U.S.C. 
3T4)  (which  deals  with  inspections)  ap- 
plies to  consulting  laboratories  only 
with  resiJect  to  prescription  or  other 
restricted  devices.  The  comment 
argued  further  that  consulting  labora- 
tories should  not  be  required  to  keep 
records  or,  alternatively,  that  records 
requirements  for  consulting  laborato- 
ries should  be  limited  to  records  con- 
cerning restricted  devices. 

The  Commissioner  rejects  the  argu- 
ment that  section  704  of  the  act  only 
authorizes    Inspection    of    consulting 
laboratories  that  hold  restrictive  de- 
vices. It  is  true  that  consulting  labora- 
tories are  not  mentioned  in  the  first 
sentence  In  section  704(a)  of  the  act 
(which    authorizes    PDA    represenU- 
tives  to  enter  and  inspect  "any  fac- 
tory, warehouse,  or  establishment  In 
which  food,  drugs,  devices,  or  cosmet- 
ics    are     manufactured,      processed, 
packed,  or  held"),  but  they  are  men- 
tioned in  the  second  sentence  In  sec- 
tion 704(a)  (which  specifically  autho- 
rizes inspection  of  all  things.  Including 
records,  "[lln  the  case  of  any  factory, 
warehouse,  establishment,  or  consvdt- 
ing  laboratory  in  which  prescription 
drugs  or  restricted  devices  are  manu- 
factured, processed,  packed,  or  held"). 
Because  the  second  sentence  In  section 
704(a)    merely    elaborates    upon    the 
basic  inspection  authority  granted  in 
the  first  sentence  by  stating  additional 
requirements  that  apply  "[lln  the  case 
of"  certain  types  of  facilities,  the  Com- 
missioner  believes   that   a   consulting 
laboratory  which  manufactures,  proc- 
esses, packs,  or  holds  devices,  whether 
restricted  or  uxu^stricted.  Is  subject  to 
inspection     as     an     "establishment" 
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under  section  704(a).  In  addition,  tWe 
legislative  history  shows  that  the 
second  sentence  in  section  704(a)  Is 
not  a  limiUtion  on  the  first  sentence. 
(See  Drug  Amendments  of  1962.  sec. 
201(d).  76  SUt.  793,  21  U.S.C.  374  (His- 
torical Note);  Senate  Comm.  on  the 
Judiciary,  Drug  Industry  Act  of  1962, 
S.  Rep.  No.  1744.  87th  Cong..  2d  Sess. 
13.  Pt.  2  at  3  (1962):  Conference 
Report.  Drug  Amendments  of  1962. 
H.R.  Rep.  No.  2526.  87th  Cong..  2d 
Sess.  25  (1962).) 

Because  consulting  laboratories  are 
subject  to  inspection  under  section  704 
of  the  act.  any  devices  they  manufac- 
ture, process,  pack,  or  hold  are  subject 
to  detention  under  section  304(g)  of 
the  act  (although  such  detentions  will 
probably  be  rare).  For  this  reason, 
consulting  lal>oratorles  are  subject  to 
the  recordkeeping  requirements  in 
S800.55(k)  of  the  final  regulation.  As 
noted  earlier,  these  requirements  are 
authorized  generally  by  sections 
304(g)  and  701(a)  of  the  act  and.  with 
respect  to  device  manufacturers,  im- 
porters, and  distributors,  also  by  sec- 
tion 519  of  the  act.  None  of  these  pro- 
visions compels  FDA  to  restrict  these 
recordkeeping  requirements  to  records 
about  restricted  devices. 

Dbtehtiok  Termikation 

35.  Several  comments  suggested 
there  may  be  a  need  for  a  special  r 
means  of  notifying  the  parties  when  a 
detention  order  Is  revoked,  if  the  de- 
tained devices  are  held  by  several  par- 
ties at  different  locations. 

The  Commissioner  disagrees  with 
the  comments.  The  notice  of  detention 
termination  will  be  sent  to  each 
person  who  received  the  detention 
notice.  The  Commissioner  is  not  per- 
suaded that  any  additional  procedures 
are  needed.  To  clarify  the  procedures 
to  be  followed  upon  termination  of  de- 
tention, the  Commissioner  has  added 
new  §  800.55(  j)  and  has  referred  to  this 
paragraph  in  §800.55  (c)  and  (g)(8). 
New  §800.55(j)  specifies  that  If  PDA 
decides  to  terminate  the  detention, 
the  agency  will  issue  a  detention  ter- 
mination notice  releasing  the  devices 
and  remove,  or  authorize  removal  of, 
all  detention  tags  from  the  devices. 
The  Commissioner  advises  that  termi- 
nation of  the  detention  order  Is  not  to 
be  construed  as  an  agency  determina- 
tion that  the  device  Is  not  adulterated 
or  misbranded,  or  that  further  ship- 
ments of  the  device  are  In  compliance 
with  the  act. 

36.  Related  comments  suggested 
that  the  PDA  representative  detaining 
the  devices  be  required  to  release 
them  within  1  day  of  determining  the 
detention  Is  not  warranted  or  when 
the  detention  order  is  revoked. 

The  Commissioner  advises  that  de- 
vices win  be  released  from  detention 
as  soon  as  possible  after  determining 


that  detention  should  be  revoked.  In 
most  instances,  release  will  occur 
within  1  day,  but  because  early  release 
may  not  always  be  feasible,  the  Com- 
missioner declines  to  include  in  the 
regiilation  a  requirement  that  devices 
be  released  within  1  day  after  deter- 
mining that  detention  should  be  re- 
voked. 

COMnDERTIALTTY  OF  THE  DETENTIOlf 

Order 

37.  Several  comments  stated  that 
the  detention  order  should  be  held 
confidential  until  after  the  time  for 
appeal  has  expired  or  until  the  appeal 
has  been  denied. 

The  agency  advises  that  the  deten- 
tion order  will  not  routinely  be  public- 
ly announced  in  FDA's  weekly  listing 
of  recalls  and  enforcement  actions  or 
otherwise.  A  detention  order  may, 
however,  be  announced  If  necessary  to 
inform  the  public  of  a  potential  or 
direct  danger  to  health,  e.g.,  from 
shipments  of  similar  devices,  or  for 
other  appropriate  reasons.  In  addition, 
information  concerning  any  detention 
order  is  releasable  under  the  Freedom 
of  Information  Act  upon  request. 

Related  comments  suggested  that  if 
FDA  publicly  disclosed  a  detention 
order,  then  revoked  the  order.  FDA 
should  make  public  the  revocation. 

Although  a  detention  order  will  not 
routinely  be  announced  or  otherwise 
extensively  publicized,  the  agency 
agrees  that  if  it  does  announce  a  de- 
tention order,  it  should  also  announce 
any  subsequent  revocation  of  the 
order. 

Pending  Court  Actions 

38.  One  comment  suggested  that  any 
court  action  pending  at  the  time  a  de- 
tention order  is  revoked  be  dismissed. 

It  would  be  Inappropriate  for  the 
regulation  to  require  dismissal  of  any 
pending  court  action  when  a  detention 
order  is  revoked.  In  appropriate  cases 
FDA  will  file  motions  to  dismiss  a 
pending  court  action  after  revoking  an 
order  detaining  devices  that  are  the 
subject  of  this  action.  FDA  believes 
that  appropriate  internal  procedures 
for  coordinating  ^izure  and  detention 
actions  will  adequately  address  these 
situations.  Moreover,  the  claimant  or 
respondent  In  the  pending  court 
action  can  always  file  a  motion  to  dis- 
miss the  action. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  3(K,  519. 
701.  52  SUt.  1044-1045  as  amended. 
1055-1056  as  amended.  90  Stat.  564- 
565  (21  U.S.C.  334,  3601,  371))  and 
under  authority  delegated  to  the  Com- 
missioner (21  CFR  5.1),  Chapter  I  of 
Title  21  of  the  Code  of  Federal  Regu- 
lations is  amended  as  follows: 

1.  In  Subchapter  A,  Part  16  is 
amended  in  §  16.1  by  adding  new  para- 
graph (b)<32)  to  read  as  follows: 


§  1S.1    Scope. 


(b)  •  •  • 

(32)  Section  800.55(g)  relating  to  an 
appeal  of  a  detention  order  under  sec- 
tion 304(g)  of  the  act. 

2.  In  Subchapter  H  by  adding  a  new 
Part  800,  Subpart  C,  consisting  at  this 
time  of  §  800.55  to  read  as  follows: 

PART  800— GENERAL 

Subparts  A-B  [R*s*rved] 

Subpart  C — Administrotiv*  Practices 
and  Procedures 

Sec. 

800.55    Administrative  detention. 

Authoiuty:  Sees.  304,  519,  701.  52  Stat. 
1044-1045  as  amended.  1055-1056  as  amend- 
ed. 90  SUt.  564-565  (21  U.S.C.  334.  3601. 
371). 

Subparts  A-B  [Reserved] 

Subpart  C — Administrative  Practices 
and  Procedures 

§  800.55    Administrative  detention. 

(a)  General.  This  section  sets  forth 
the  procedures  for  detention  of  medi- 
cal devices  intended  for  human  use  be- 
lieved to  be  adulterated  or  misbrand- 
ed. Administrative  detention  is  intend- 
ed to  protect  the  public  by  preventing 
distribution  or  use  of  devices  encoun- 
tered during  Inspections  that  may  be 
adulterated  or  misbranded.  until  the 
Food  and  Drug  Administration  (FDA) 
has  had  time  to  consider  what  action 
It  should  take  concerning  the;  devices, 
and  to  initiate  legal  action,  if  appropri- 
ate. Devices  that  FDA  orders  detained 
may  not  be  used,  moved,  altered,  or 
tampered  with  in  any  manner  by  any 
person  during  the  detention  period, 
except  as  authorized  under  paragraph 
(h)  of  this  section,  until  FDA  termi- 
nates the  detention  order  under  para- 
graph (j)  of  this  section,  or  Die  deten- 
tion period  expires,  whichever  occurs 
first. 

(b)  Criteria  for  ordering  detention. 
Administrative  detention  of  devices 
may  be  ordered  in  accordance  with 
this  section  when  an  authorized  FDA 
representative,  during  an  inspection 
under  section  704  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  has 
reason  to  lielieve  that  a  device,  as  de- 
fined in  section  201(h)  of  the  act,  is 
adulterated  or  misbranded. 

(c)  Detention  period.  The  detention 
is  to  be  for  a  reasonable  period  that 
may  not  exceed  20  calendar  days  after 
the  detention  order  is  Issued,  unless 
the  FDA  District  Director  in  whose 
district  the  devices  are  located  deter- 
mines that  a  greater  period  is  required 
to  seize  the  devices,  to  institute  injuc- 
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tlon  proceedings,  or  to  evaluate  the 
need  for  legal  action,  in  which  case  the 
District  Director  may  authorize  deten- 
tion for  10  additional  calendar  days. 
The  additional  10-calendar-day  deten- 
tion period  may  be  ordered  at  the  time 
the  detention  order  is  issued  or  at  any 
time  thereafter.  The  entire  detention 
period  may  not  exceed  30  calendar 
days,  except  when  the  detention 
period  is  extended  under  paragraph 
(g)(6)  of  this  section.  An  authorized 
FDA  representative  may.  in  accord- 
ance with  paragraph  (j)  of  this  sec- 
tion, terminate  a  detention  before  the 
expiration  of  the  detention  period. 

(d)  Issuance  of  detention  order.  (1) 
The  detention  order  shall  be  issued  in 
writing,  in  the  form  of  a  detention 
notice,  signed  by  the  authorized  FDA 
representative  who  has  reason  to  be- 
lieve that  the  devices  are  adulterated 
or  misbranded.  and  issued  to  the 
owner,  operator,  or  agent  in  charge  of 
the  place  where  the  devices  are  locat- 
ed. If  the  owner  or  the  user  of  the  de- 
vices is  different  from  the  owner,  oper- 
ator, or  agent  in  charge  of  the  place 
where  the  devices  are  detained,  a  copy 
of  the  detention  order  shall  be  pro- 
vided to  the  owner  or  user  of  the  de- 
vices if  the  owner's  or  user's  identity 
can  be  readily  determined. 

(2)  If  detention  of  de\ices  In  a  vehi- 
cle or  other  carrier  is  ordered,  a  copy 
of  the  detention  order  shall  be  pro- 
vided to  the  shipper  of  record  and  the 
owner  of  the  vehicle  or  other  carrier, 
if  their  identities  can  be  readily  deter- 
mined. 

(3)  The  detention  order  shall  Include 
the  following  Information:  (DA  state- 
ment that  the  devices  identified  in  the 
order  are  detained  for  the  period 
shown;  (11)  a  brief,  general  statement 
of  the  reasons  for  the  detention;  (Hi) 
the  location  of^he  devices;  (iv)  a  state- 
ment that  these  devices  are  not  to  be 
used,  moved,  altered,  or  tampered  with 
in  any  manner  during  that  period, 
except  as  permitted  under  paragraph 
()i)  of  this  section,  without  the  written 
permission  of  an  authorized  FDA  rep- 
resentative; (V)  Identification  of  the 
detained  devices;  (vi)  the  detention 
order  number;  (vii)  the  date  and  hour 
of  the  detention  order;  (viii)  the  period 
of  the  detention:  (Ix)  the  text  of  sec- 
tion 304(g)  of  the  act  and  paragraph 
(g)  (1)  and  (2)  of  this  section;  (x)  a 
statement  that  any  informal  hearing 
on  an  appeal  of  a  detention  order  shall 
be  conducted  as  a  regulatory  hearing 
under  Part  16  of  this  chapter,  with 
certain  exceptions  described  in  para- 
graph (g)(3)  of  this  section;  and  (xi) 
tiie  location  and  telephone  number  of 
the  FDA  district  office  and  the  name 
of  the  FDA  District  Director. 

(e)  Approval  of  detention  order.   A 
detention  order,  before  Issuance,  shall  , 
be  approved  by  the  FDA  District  Di- 
rector In  whose  district  the  devices  are 
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located.  If  prior  written  approval  is 
not  feasible,  prior  oral  approval  shall 
be  obtained  tind  confirmed  by  written 
memorandum  within  PDA  as  soon  as 
possible. 

(f)  Labeling  or  marking  a  detained 
device.  An  FDA  representative  issuing 
a  detention  order  under  paragraph  (d) 
of  this  section  shall  label  or  mark  the 
devices  with  official  FDA  tags  that  in- 
clude the  following  information: 

(DA  statement  that  the  devices  are 
detained  by  the  United  States  Govern- 
ment in  accordance  with  section  304(g) 
of  the  Federal  Food.  Drug,  and  Cos- 
metic Act  (21  U.S.C.  334Xg)). 

(2)  A  statement  that  the  devices 
shall  not  be  used,  moved,  altered,  or 
tampered  with  in  any  manner  for  the 
period  shown,  without  the  written  per- 
mission of  an  authorized  PDA  repre- 
sentative, except  as  authorized  in 
paragraph  (h)  of  this  section. 

(3)  A  statement  that  the  violation  of 
a  detention  order  or  the  removal  or  al- 
teration of  the  tag  is  punishable  by 
fine  or  imprisonment  or  both  (section 
303  of  the  act.  21  U.S.C.  333). 

(4)  The  detention  order  number,  the 
date  and  hour  of  the  detention  order, 
the  detention  period,  and  the  name  of 
the  FDA  representative  who  issued 
the  detention  order. 

(g)  Appeal  of  a  detention  order.  (DA 
person  who  would  be  entitled  to  claim 
the  devices,  if  seized,  may  appeal  a  de- 
tention order.  Any  appeal  shall  be  sub- 
mitted in  writing  to  the  FDA  District 
Director  in  whose  district  the  devices 
are  located  within  5  working  days  of 
receipt  of  a  detention  order.  If  the 
appeal  includes  a  request  for  an  infor- 
mal hearing,  as  defined  in  section 
201(y)  of  the  act.  the  appellant  shall 
request  either  that  a  hearing  be  held 
within  5  working  days  after  the  appeal 
is  filed  or  that  the  hearing  be  held  at  a 
later  date,  which  shall  not  be  later 
than  20  calendar  days  after  receipt  of 
a  detention  order. 

(2)  The  appellant  of  a  detention 
order  shall  state  the  ownership  or  pro- 
prietary interest  the  appellant  has  in 
the  detained  devices.  If  the  detained 
devices  are  located  at  a  place  other 
than  an  establishment  owned  or  oper- 
ated by  the  appellant,  the  appellant 
shall  include  documents  showing  that 
the  appellant  would  have  legitimate 
authority  to  claim  the  devices  if 
seized. 

(3)  Any  informal  hearing  on  an 
appeal  of  a  detention  order  shall  be 
conducted  as  a  regulatory  hearing  pur- 
suant to  regulation  in  accordance  with 
Part  16  of  this  chapter,  except  that: 

(i)  The  detention  order  under  para- 
graph (d)  of  this  section,  rather  than 
the  notice  under  5 16.24(a)  of  this 
chapter,  provides  notice  of  opportuni- 
ty for  a  hearing  under  this  section  and 
is  part  of  the  administrative  record  of 
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under 


the       regulatory       hearing 
§  16.80(a)  of  this  chapter. 

(ii)  A  request  for  a  hearing  under 
this  section  should  be  addressed  to  the 
FDA  District  Director,  not  to  the  pre- 
siding officer  as  provided  in  the  second 
sentence  of  §  16.24(b)  of  this  chapter.     / 

(iii)  The  last  sentence  of  §  16.24(c)  of, 
this  chapter,  stating  that  a  hearings 
may  not  be  required  to  be  held  at  aj^ 
time  less  than  2  working  days  after  re- 
ceipt of  the  request  for  a  hearing,  does  - 
not  apply  to  a  hearing  under  this  sec- 
tion. 

(iv)  Paragraph  (gK4)  of  this  section, 
rather  than  5  16.40(a)  of  this  chapter, 
describes  the  PDA  employees,  i.e..  re- 
gional food  and  drug  directors,  who 
preside  at  hearings  under  this  section. 

(4)  The  presiding  officer  of  a  regula- 
tory hearing  on  an  appeal  of  a  deten- 
tion order,  who  also  shall  decide  the 
appeal,  shall  be  a  regional  food  and 
drug  director  (i.e..  a  director  of  an 
FDA  regional  office  listed  in  §5.115  of 
this  chapter)  who  is  permitted  by 
§  16.40(b)  of  this  chapter  to  preside 
over  the  hearing. 

(5)  If  the  appellant  requests  a  regu- 
latory hearing  and  requests  that  the 
hearing  be  held  within  5  working  days 
after  the  appeal  is  filed,  the  presiding 
officer  shall,  within  5  working  days, 
hold  the  hearing  and  render  a  decision 
affirming  or  revoking  the  detention. 

(6)  If  the  appellant  requests  a  regu- 
latory hearing  and  requests  that  the 
hearing  he  held  at  a  date  later  than 
within  5  working  days  after  the  appeal 
is  filed,  but  not  later  than  20  calendar 
days  after  receipt  of  a  detention  order, 
the  presiding  officer  shall  hold  the 
hearing  at  a  date  agreed  upon  by  PDA 
and  the  appellant.  The  presiding  offi- 
cer shall  decide  whether  to  affirm  or 
revoke  the  detention  within  5  working 
days  after  the  conclusion  of  the  hear-  ■< 
Ing.  The  detention  period  extends  to  _ 
the  date  of  the  decision  even  If  the  5- 
worklng-day  period  for  making  the  de- 
cision extends  beyond  the  otherwise 
applicable  20-calendar-day  or  30-calen- 
dar-day  detention  period. 

(7)  If  the  appellant  appeals  the  de- 
tention order  but  does  not  request  a^ 
regulatory  hearing,  the  presiding  offi-" 
cer  shall  render  a  decision  on  the 
appeal  affirming  or  revoking  the  de- 
tention within  5  working  days  after 
the  filing  of  the  appeal. 

(8)  If  the  presiding  officer  affirms  a 
detention  order,  the  devices  continue 
to  be  detained  until  PDA  terminates 
the  detention  under  paragraph  (J)  of 
this  section  or  the  detention  period  ex- 
pires, whichever  occurs  first. 

(9)  If  the  presiding  officer  revokes  a 
detention  order,  PDA  shall  terminate 
the  detention  under  paragraph  (J)  of 
this  section. 

(hHl)  Movement  of  detained  devices. 
Except  as  provided  in  this  paragraph, 
no  person  shall  move  detained  devices 


within  or  from  the  place  where  they 
have  been  ordered  detained  until  PDA 
terminates  the  detention  under  para- 
graph (J)  of  this  section  or  the  deten- 
tion period  expires,  whichever  occurs 
first. 

(2)  If  detained  devices  are  not  In 
final  form  for  shipment,  the  manufac- 
turer may  move  them  within  the  es- 
tablishment where  they  are  detained 
to  complete  the  work  needed  to  put 
them  In  final  form.  As  soon  as  the  de- 
vices are  moved  for  this  purpose,  the 
individual  responsible  for  their  move- 
ment shall  orally  notify  the  PDA  rep- 
resentative who  Issued  the  detention 
order,  or  another  responsible  district 
office  official,  of  the  movement  of  the 
devices.  As  soon  as  the  devices  are  put 
in  final  form,  they  shall  be  segregated 
from  other  devices,  and  the  individual 
responsible  for  their  movement  shall 
orally  notify  the  PDA  representative 
who  issued  the  detention  order,  or  an- 
other responsible  district  office  offi- 
cial, of  their  new  location.  The  devices 
put  In  final  form  shall  not  be  moved 
further  without  PDA  approval. 

(3)  The  PDA  representative  who 
issued  the  detention  order,  or  another 
respKjnsible  district  office  official,  may 
approve,  in  writing,  the  movement  of 
detained  devices  for  any  of  the  follow- 
ing purposes: 

(i)  To  prevent  interference  with  an 
establishment's  operations  or  harm  to 
the  devices. 

(ID  To  destroy  the  devices. 

(iii)  To  bring  the  devices  Into  compli- 
ance. 

(iv)  For  any  other  purpose  that  the 
PDA  representative  who  Issued  the  de- 
tention order,  or  other  responsible  dis- 
trict office  official,  believes  is  appro- 
priate in  the  case. 

(4)  If  an  FDA  representative  ap- 
proves the  movement  of  detained  de- 
vices under  paragraph  (h)(3)  of  this 
section,  the  detained  devices  shall 
remain  segregated  from  other  devices 
and  the  person  responsible  for  their 
movement  shall  Immediately  orally 
notify  the  official  who  approved  the 
movement  of  the  devices,  or  another 
responsible  PDA  district  office  official, 
of  the  new  location  of  the  detained  de- 
vices. 

(5)  Unless  otherwise  permitted  by 
the  PDA  representative  who  Is  noti- 
fied of,  or  who  approves,  the  move- 
ment of  devices  under  this  paragraph, 
the  required  tags  shall  accompany  the 

.   devices   during   and   after   movement 
and   shall    remain    with    the    devices 
until  PDA  terminates  the  detention  or. 
the  detention  period  expires,  which- 
ever occurs  first. 

(1)  Actions  involmng  adulterated  or 
misbranded  devices.  If  PDA  deter- 
mines that  the  detained  devices,  in- 
cluding any  that  have  been  put  in 
final  form,  are  adulterated  or  mis- 
branded,  or  both,  it  may  initiate  legal 


action  against  the  devices  or  the  re- 
sponsible Individuals,  or  both,  or  re- 
quest that  the  devices  be  destroyed  or 
otherwise  brought  into  compliance 
with  the  act  under  FDA's  supervision. 

(j)  Detention  termination.  If  PDA 
decides  to  terminate  a  detention  or 
when  the  detention  period  expires, 
whichever  occurs  first,  an  FDA  repre- 
sentative authorized  to  terminate  a  de- 
tention will  Issue  a  detention  termina- 
tion notice  releasing  the  devices  to  any 
person  who  received  the  original  de- 
tention order  or  that  person's  repre- 
sentative and  will  remove,  or  authorize 
in  writing  the  removal  of.  the  required 
labels  or  tags. 

(k)  Recordkeeping  requirements.  (1) 
After  issuance  of  a  detention  order 
under  paragraph  (d)  of  this  section, 
the  owner,  operator,  or  agent  is  charge 
of  any  factory,  warehouse,  other  es- 
tablishment, or  consulting  laboratory 
where  detained  devices  are  manufac- 
tured, processed,  packed,  or  held  shall 
have,  or  establish,  and  maintain  ade- 
qu^ite  records  relating  to  how  the  de- 
tained devices  may  have  become  adul- 
terated or  misbranded,  records  on  any 
distribution  of  the  devices  before  and 
after  the  detention  period,  records  on 
the  correlation  of  any  in-process  de- 
tained devices  that  are  put  in  final 
form  under  paragraph  (h)  of  this  sec- 
tion to  the  completed  devices,  records 
of  any  changes  in,  or  processing  of, 
the  devices  permitted  under  the  deten- 
tion order,  and  records  of  any  other 
movement  under  paragraph  (h)  of  this 
section.  Records  required  under  this 
paragraph  shall  be  provided  to  the 
PDA  on  request  for  review  and  copy- 
ing. Any  PDA  request  for  access  to 


records  required  under  this  paragraph 
shall  be  made  at  a  reasonable  time, 
shall  state  the  reason  or  purpose  for 
the  request,  and  shall  Identify  to  the 
fullest  extent  practicable  the  informa- 
tion or  t5T)e  of  information  sought  in 
the  records  to  which  access  Is  request-  * 
ed. 

(2)  Records  required  under  this 
paragraph  shall  be  maintained  for  a 
maximum  period  of  2  years  after  the 
issuance  of  the  detention  order  or  for 
^uch  other  shorter  period  as  PDA  di- 
rects. When  PDA  terminates  the  de- 
tention or  when  the  detention  period 
expires,  whichever  occurs  first,  PDA 
will  advise  all  persons  required  under 
this  paragraph  to  keep  records  con- 
cerning that  detention  whether  fur- 
ther recordkeeping  is  required  for  the 
remainder  of  the  2-year,  or  shorter, 
period.  FDA  ordinarily  will  not  require 
further  recordkeeping  If  the  agency 
determines  that  the  devices  are  not 
adulterated  or  misbranded  or  that  rec- 
ordkeeping is  not  necessary  to  protect 
the  public  health,  unless  the  records 
are  required  under  other  regulations 
in  this  chapter  (e.g.,  the  good  manu- 
facturing practice  regulation  In  Part 
820  of  this  chapter). 

Effective  date.  This  regulation  be- 
comes effective  April  9,  1979. 

(Sees.  304.  519,  701,  52  SUt.  1044-1045  as 
amended,  1055-1056  as  amended,  90  Stat. 
564-565  (21  U.S.C.  334,  3601,  371).) 

Dated:  March  1,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

[PR  Doc.  79-7030  Piled  3-8-79;  8:45  am] 


FCDfRAl  RiOISnt,  VOL  44,  NO.  4»-niN>AY,  MAICH  «.  1«7« 


FEKRAL  REGISTER,  VOL  44,  NO.  48— HtlDAY,  MARCM  9,  1979 


UMI 


I 


r 


h 


\ 


FRIDAY,  MARCH  9, 1979 
PART  V 


i- 


DEPARTMENT  OF 
LABOR 

Employment  and  Training 
Adminisfration 


FY  1979  VETERANS 
m  PREFERENCE  INDICATORS 

OF  COMPLIANCE  LEVELS 


UMI 


13244 

I4510-30-M] 

T»l«  20— Employ«»s'  Benefits 

CHAPTER  V-EMPIOYMENT  AND 
TRAINING  ADMINISTRATION,  DE- 
PARTMENT OF  LABOR 

PART  653— SERVICES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM 

Subpart  C— Services  foi*  Veterans 

Fiscal  Year  1979  Veterans  Prefer- 
ence Indicators  or  Compliance 
Levels 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Final  Rule. 
SUMMARY:  These  regulations  are 
published  to  establish  the  FY  1979 
levels  for  the  veterans  preference  indi- 
cators of  compliance,  used  by  the  De- 
partment of  Labor  to  monitor  State 
employment  service  agencies  to  insure 
that  veteran  applicants  receive  prior- 
ity service. 

EFFECTIVE  DATE:  April  9.  1979. 
FOR      FURTHER      INFORMATION 
CONTACT: 

Peter  Rell.  Director.  Office  of  Pro- 
gram    Review.     U.S.     Employment 
Service.   Room  8324.  -601   D  Street. 
NW..  Washington.  D.C.  20213.  (202) 
376-6914. 
SUPPLEMENTARY  INFORMATION: 
The  Department  published  proposed 
regulations  for  the  FY   1979  compli- 
ance levels  on  October  27.  1978,  at  43 
PR  50379.  Interested  persons  were  ad- 
vised to  submit  comments  on  the  pro- 
posed levels  until  November  27,  1978. 
the  Department  received  approximate- 
ly thirty  comments  from  components 
of    the    public    employment    service 
system,    veterans    organizations    and 
general  public.  The  most  significant 
comments  and  the  Department's  re- 
sponses thereto  are  listed  below: 

1.  Some  commentors  suggested  uni- 
form job  development  and  inactivated 
with  some  reportable  service  floor 
levels  be  established  for  all  States  to 
eliminate  the  inequity  among  StaOes 
and.  at  the  same  time,  more  effectively 
promote  service  to  veterans.  The  De- 
partment, in  accordance  with  20  CFR 
653.230(c).  based  its  computations  of 
individual  State  job  development  and 
inactivated  with  some  reportable  serv- 
ice floor  levels  on  State  agency  past 
year  accomplishments  and  the  inflii- 
ence  of  external  factors  such  as  State 
employment  conditions  and  occupa- 
tional differences  among  the  applicant 
population.  The  regression  analysis 
used  to  set  the  proposed  floor  levels, 
however,  did  not  reflect  the  direct  and 
substantial  control  that  State  agencies 
have  over  delivery  of  these  services  to 
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veterans.  Thus,  the  Department  ac- 
knowledges that  various  State  agen- 
cies have  successfully  undertaken  spe- 
cific management  actions  to  increase 
job  development  and  overall  reporta- 
ble services  to  veterans. 

In  light  of  these  experiences,  the  De- 
partment has  determined  that  man- 
agement control  over  the  provision  of 
these  services  is  an  appropriate  factor 
under  20  CFR  653.230(c)  to  be  used  in 
computing  State  agency  floor  levels. 
Therefore,  based  on  State  agency  past 
performance  and  influence  of  manage- 
ment control,  the  Department  has 
changed  the  proposed  FY  1979  individ- 
ual State  floor  levels  as  published  in 
the  Federal  Register  on  October  27, 
1978  to  a  uniform  floor  level  of  7.5  per- 
cent for  job  development  and  60.0  per- 
cent for  inactivated  with  some  repor- 
table service  to  be  applied  to  all 
States. 

2.  Several  State  employment  service 
agencies  objected  to  the  variation  in 
individual  State  floor  levels  estab- 
lished for  placement  of  veterans.  Com- 
mentors indicated  individual  SUte 
floor  levels  for  this  service  area  were 
too  high  for  high  performing  States 
and  too  low  for  the  low  performing 
States.  A  national  floor  level  require- 
ment that  would  not  vary  among 
States  was  suggested  as  a  substitute 
for  the  proposed  FY  1979  Individual 
State  placement  floor  levels.  The  De- 
partment, however,  has  found  that  the 
proposed  individualized  placement 
floor  levels  are  necessary  to  allow  for 
differing  economic  and  other  external 
conditions  among  States. 

Unlike  job  development  and  inacti- 
vated   with    some    reportable    service 
(discussed  alwve).  placement  is  an  area 
over  which  management  does  not  have 
substantial   control.   External   factors 
such    as    employer    hiring    decisions, 
level  of  unionization  in  nonfarm  em- 
ployment, level  of  unemployment  and 
distribution     of     occupational     skills 
among  applicants  affect  the  ability  of 
the  State  agency  to  achieve  placement 
success.  The  Department  anticipates 
that  high  performing  States  will  have 
little  difficulty   In  meeting   their  as- 
signed floor  level  for  this  indicator.  It 
should  also  be  remembered  that  fail- 
ure to  meet  the  placement  floor  level 
or  preference  Indicators  does  not  auto- 
msltically   place  a  Slate   agency   into 
noncompliance  with  the  standards  of 
performance      in      the      regulations. 
Changed  economic  conditions  may  be 
taken  into  account  when  the  Depart- 
ment  determines   whether   or   not   a 
State  agency  is  in  compliance.  Accord- 
ingly,  the   proposed    floor   levels   for 
each  State  have  been  adopted  without 
change. 

3.  Several  SUte  employment  service 
agencies  commented  that  the  pro- 
posed referred  to  training  indicators 
and   corresponding   floor  and   prefer- 


ence levels  were  based  on  insufficient 
daU  and  did  not  take  into  account  the 
limited   training   opportunities  which 
will  be  available  to  ES  veteran  appli- 
cants given  the  emphasis  of  the  1978 
CETA  Reauthorization  on  serving  the 
economically     disadvantaged.     Some 
commentors  stressed  the  need  to  clari- 
fy the  definition  of  "referral  to  train- 
ing" in  view  of  the  different  interpre- 
tation by  State  agencies  as  to  what 
can    appropriately    be    reported    for 
these  indicators.  One  commentor  be- 
lieved the  preference  level  for  disabled 
veterans  referred  to  training  was  too 
high  and  did  not  reflect  the  exposure 
to  counseling  and  rehabilitation  serv- 
ices disabled  veterans  receive  from  the 
Veterans  Administration  prior  to  filing 
job  applications  with  ES.  Several  com- 
mentors suggested  that  the  Depart- 
ment conduct  further  review  of  the 
proposed  referred  to  training  Indica- 
tors before  including  them  in  the  vet- 
erans indicators  of  compliance  pack- 
age. 

The  Departmen^^  proposed  the  estab- 
lishment of  referred  to  training  indica- 
tors to  measure  services  provided  in 
accordance  with  the  requirements  of 
38  use.  Chapter  41  and  the  perform- 
ance standards  described   In  Federal 
regulations  at   20  CFR  653.221(a)(7). 
However,    the    Department    considers 
the  comments  received  pertaining  to 
the  1978  CETA  Reauthorization  and 
interpretation    of    Federal    reporting 
instructions  to  be  persuasive  at  this 
time.  The  emphasis  of  the  1978  CETA 
-Reauthorization  on  serving  the  disad- 
Avantaged  could  limit  training  opportu- 
.nlties  available  to  veteran  applicants 
"since  less  than  one-fourth  of  ES's  vet- 
eran applicants  are  economically  dis- 
advantaged during  any  given  year.  In 
addition^  the  Department  agrees  that 
inadequate  historical  data  is  currently 
available  to  set  meaningful  levels  for 
the    referred    to    training    indicators, 
since  the  decision  to  include  referred 
to  training  as  a  reporting  item  on  the 
Department's    Employment    Security 
Automated  Reporting  System 

(ESARS)  was  not  reflected  on  the  FY 
1978  ESARS  reporting  forms,  some 
confusion  arose  concerning  how  to 
record  these  referred  to  training 
counts.  The  result  was  Inconsistent  im- 
plementation of  the  referred  to  train- 
ing  reporting  standards  during  FY 
1978.  In  view  of  these  concerns  the  De- 
partment believes  the  inclusion  of  re- 
ferred to  training  floors  and  indicators 
"  of  compliance  for  FY  1979  would  not 
be  appropriate  at  this  time.  According- 
'ly.  the  Department  will  reconsider  the 
establishment  of  referred  to  training 
indicators  for  FY  1980. 

As  a  result  of  the  Department's  deci- 
sion to  delay  implementation  of  the  re- 
ferred to  training  Indicators.  State 
agencies  will  be  required  to  meet  the 
placement  and  any  two  of  the  remain- 


ing floor  levels  of  accomplishment  and 
meet  nine  of  the  sixteen  veterans  pref- 
erence indicators  described  at  20  CFR 
653.230. 

4.  One  commentor  complained  that 
the  proposed  FY  1979  preference  level 
for  placement  of  disabled  veterans  was 
too  high,  since  some  disabled  veterans 
are  very  selective  In  their  Job  choices 
due  to  the  adverse  impact  acceptance 
of  a  job  can  have  on  their  receipt  of 
disability  payments.  The  Department 
was  informed  by  the  Veterans  Admin- 
istration (VA)  that  compensation  re- 
ceived by  disabled  veterans  is  affected 
by  Job  acceptance  only  in  the  case 
where  a  disability  rating  is  based  on  a 
determination     of     unemployability. 
The  VA  indicated  further  that  only 
veterans  with  a  disability  rating  be- 
tween 60  and  90  percent  would  possi- 
bly have  a  rating  based  on  unemploya- 
bility and  that  less  than  5  percent  of 
all  veterans  receiving  disability  pay- 
ments would  have  these  payments  af- 
fected by  Job  acceptance.  The  Depart- 
ment   also    considers    the    proposed 
placement   preference    level    for   dis- 
abled   veterans    necessary    to    ensure 
that  the  special  needs  of  these  veter- 
ans are  addressed  by  all  State  agen- 
cies. Therefore,  the  proposed  FY  1979 
preference  level  for  placement  of  dis- 
abled veterans  will  remain  unchanged. 
5.  Several  conmientors  felt  that  the 
proposed  indicators  were  too  low  in 
view  of  the  statutory  requirement  In 
38  U.S.C.  2007(a)(1)  that  the  Secretary 
of  Labor  establish  administrative  con- 
trols to  insure  that  each  eligible  veter- 
an and  each  eligible  person  receives 
some  specific  form  of  employment  as- 
sistance. In  accordance  with  this  provi- 
sion, the  Etepartment  has  established 
In  20  CFR  653.221-226,  comprehensive 
standards  of  performance  governing 
services  to  veterans  and  elliglble  per- 
sons which  must  be  met  by  State  agen- 
cies.   ETA    Regional    Administrators 
have  responsibility  for  the  quarterly 
review  and  assessment  of  State  agency 
compliance   with   these   standards   of 
performance    pursuant    to    20    CFR 
653.230(k). 

The  veterans  preference  Indicators 
provide  an  additional  monitoring  and 
assessment  Instrument  for  determin- 
ing compliance  In  accordance  with  the 
mandate  of  38  U.S.C.  2007(b).  The  in- 
dicators set  numerical  values  for  meas- 
uring several  key  areas  of  service  to 
veterans  and  eligible  persons  utilizing 
data  available  through  the  Depart- 
ment's ESARS  reporting  system.  The 
Department  drafted  the  proposed  indi- 
cators for  FY  1979  after  analyzing  per- 
formance data  from  FY  1977  and  FY 
1978.  The  intent  was  to  set  the  indica- 
tors at  a  level  which  could  be  realisti- 
cally achieved  but  which  would  en- 
courage improvement  by  low  perform- 
ing State  agencies.  The.  value  of  this 
approach  has  been  demonstrated  by 
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the  continuing  decline,  over  the  past 
two  years.  In  the  number  of  Stote 
agencies  not  meeting  the  Indicators. 
Furthermore,  the  Department  intends 
to  analyze  this  year's  results  carefully 
so  that  any  appropriate  adjustments 
may  be  made  for  FY  1980. 

6.  Three  commentors  dlscusssed  the 
problems  involved  with  the  placement 
preference  for  recently  separated  Viet- 
nam-era veterans  in  the  so-called  man- 
datory Job  listing  openings  which  gov- 
ernment contractors  are  required  to 
list  with  the  employment  service 
under  38  UJS.C.  2012(a).  The  com- 
ments pointed  out  that  the  number  of 
recently  separated  Vietnam-era  veter- 
ans would  be  minimal  after  May  1979 
because  of  the  definitional  limitation 
to  veterans  submitting  Job  applica- 
tions within  four  years  of  their  dis- 
charge from  the  military.  This  defini- 
tional restriction  would  in  turn  make 
it  difficult  for  State  employment  serv- 
ice agencies  to  meet  the  preference  in- 
dicator for  mandatory  Job  listings. 
One  commentor  also  expressed  con- 
cern that  veterans  who  faced  combat 
in  Vietnam  and  who  were  discharged 
from  the  military  more  than  four 
years  ago  would  not  be  eligible  for  the 
preference. 

The   E>epartment   notes   that   Con- 
gress was  explicit  in  its  determination 
that  recently  separated  Vietnam-era 
veterans  be  provided  preference  In  Job 
openings  which  government  contrac- 
tors are  required  to  list  with  the  em- 
ployment   service    under    38    U.S.C. 
2012(a).  Any  change  with  regard  to 
this  statutory  preference  would  there- 
fore have  to  be  made  by  Congress.  The 
Department  does  not  anticipate  that 
the  definitional  limitation  for  recently 
separated  Vletman-era  veterans  will  be 
a  significant  barrier  to  State  agency 
compliance  with  the  mandatory  job 
listing  preference  indicator  in  FY  1979 
and,   therefore,   the  preference  level 
has  not  been  changed.  However,  to  the 
extent  that  the  definitional  limitation 
may  be  shown  to  substantially  prevent 
a  State  agency  from  complj^g  with 
this  preference  indicator,  the  Depart- 
ment may  consider  such  a  showing  as 
good  cause  evidence  for  noncompli- 
ance    under    20    CFR    653.230(k)(2). 
Since  the  impact  of  the  definitional 
limitation  will  be  felt  most  heavily  in 
FY  1980.  the  E>epartment  will  recon- 
sider its  position  on  this  issue  at  that 
time. 

7.  One  commentor  suggested  that 
the  number  of  veterans  inactivated 
with  some  reportable  service  be  meas- 
ured against  the  total  number  of  vet- 
erans who  were  ii^tivated.  Current 
practice  is  to  measure  the  number  of 
veterans  inactivated  with  some  repor- 
table service  against  the  total  number 
of  veteran  applicants,  in  both  active 
and  inactive  status.  Although  this  sug- 
gested change  would  provide  a  more 
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technically  accurate  measure  of  serv- 
ice rates  for  veterans  inactivated  with 
some  reportable  service,  the  Depart- 
ment has  determined  that  it  would  not 
^  be  in  the  best  Interest  of  the  veterans 
served  to  change  the  method  of  com- 
putation at  this  time.  The  current 
method  of  computation  affords  a  rea- 
sonably accurate  measure  of  overall 
services  provided  to  veterans.  More- 
over, such  a  substantial  change  in 
methodology  following  only  one  year 
of  experience  with  the  current  formu- 
las may  create  unnecessary  confusion 
and  reduce  the  potential  effectiveness 
of  the  compliance  indicators  In  pro- 
moting increased  services  to  veterans. 
However,  the  Department  will  further 
consider  the  suggested  computational 
change  in  the  future. 

The  final  regulations  also  make  sev- 
eral clarifying  and  technical  changes 
to  reflect  recent  organizational 
changes  within  ETA.  For  the  conven- 
ience of  its  readers,  the  Department  is 
republishing  the  entire  20  CFR  Part 
653,  Subpart  C,  as  amended. 

Accordingly,  20  CFR  Chapter  V, 
part  653,  Subpart  C,  is  revised  to  read 
as  follows: 


Pprposk  awp  DMruiiTioirs 

Sec. 

653.200  Purpose  and  scope  of  subpart. 

653.201  DefiniUons  of  terms  used  in  sub- 
part. 

FKDERAI.  AolOHISTaATIOIl 

653.210  Role  of  the  Administrator. 

653.211  Role  of  the  Veterans  Employment 
Service  (VE8). 

653.212  Role  of  Regional  Administrator 
(RA). 

653.213  Assignment  and  n>le  of  Regional 
Veterans'  Employment  Representatives 
(RVERs). 

653.214  Assignment  and  role  of  State  Vet- 
erans' £mployment  Representatives 
(SVERs). 

Staitdaros     of    PnrosMAiicx    OovDurnio 
State  Agency  Sesvicbb  to  VEiBRAirs  ahd 

ELICIBLX  PXKSOlfS 

653.220  Standards  of  performance. 

653.221  Standards  of  performance  govern- 
ing State  agency  services. 

653.222  Performance  standard  on  facilities 
for  VES  staff. 

653.223  Performance  standards  on  report- 
ing. 

653.224  Performance  standards  governing 
the  assignment  and  role  of  Local  Veter- 
ans' Employment  RepresenUtives 
(LVERs). 

653.225  Standards  of  performance  govem- 
inc  State  agency  cooperation  and  coordi- 
nation with  other  agencies  and  organiza- 
tions interested  in  the  employment  de- 
velopment of  veterans  and  eligible  per- 
sons. 

653.226  Standards  of  performance  govern- 
ing complaints  of  veterans  and  eligible 
persons. 
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Pkocrai,  Mohitoriho  or  Stati  Aokkcy 
CoicrLiAifcx 

653.230  Veterana  preference  Indicators  of 
compliance. 

653.231  Secretary's  annual  report  to  Con- 
gress. 

Authority:  38  U.S.C.  chapters  41  and  42; 
Wagner-Peyser  Act.  as  amended.  2«  U.S.C. 
49  et  seq.:  sec.  104  of  the  E^mergency  Jobs 
and  Unemployment  Assistance  Act  of  1974 
Pub.  L.  93-567.  88  SUt.  1845. 

Subport  C— S«rvic«s  for  V«t«ran* 

Purpose  akd  Definitions 

}  653.200    Purpose  and  scope  of  subpart 

(a)  This  subpart  contains  the  De- 
partment of  Labor's  regulations  for 
Implementing  38  U.S.C.  2001-2008 
(Chapter  41)  which  requires  the  Secre- 
tary of  Labor  to  refer  eligible  veterans 
and  eligible  persons  to  employment 
and  training  opportunities  through 
the  public  employment  service  system 
established  pursuant  to  the  Wagner- 
Peyser  Act.  as  amended.  49  U.S.C.  et 
seq. 

(b)  This  subpart  reiterates  the  re- 
quirement contained  in  the  Depart- 
ment of  Labor's  Office  of  Federal  Con- 
tract Compliance  Programs'  regulation 
under  38  U.S.C.  2012(a)  at  41  CFR  60- 
250.33.  41  CFR  60-250.33.  paragraphs 
(a)  and  (b).  require  State  employment 
service  agencies  to  refer  qualified  dis- 
abled veterans  and  veterans  of  the 
Vietnam  era  on  a  priority  basis  to  Job 
openings  listed  with  them  by  certain 
Federal  contractors  pursuant  to  38 
U.S.C.  2012(a).  Section  653.221(a)(7)(l), 
moreover,  goes  beyond  the  require- 
ment of  41  CFR  60-250.33  by  requiring 
State  agencies  to  give  priority  in  refer- 
ral to  qualified  disabled  veterans  and 
veterans  of  the  Vietnam. era  with  re- 
spect to  all  job  openings  listed  with 
the  State  agency's  local  offices. 

(c)  This  subpart  references  the  De- 
partment of  Labor's  Office  of  Federal 
Contract  Compliance  Programs'  regu- 
lation under  38  U.S.C.  2012(b)  at  41 
CFR  60-250.26.  That  regulation  pro- 
vides that  disabled  vetertuis  and  veter- 
ans of  the  Vietnam  era  may  file  with 
Local  Veterans'  Employment  Repre- 
senUtlvcs  complaints  alleging  viola- 
tions of  38  U.S.C.  2012  or  oj  the  De- 
partment's regulations  at  41  CFR  Part 
60-250.  41  CFR  60-259.26  also  sets 
forth  the  procedures  for  handling 
such  complaints. 

(d)(1)  This  subpart  partially  imple- 
ments section  104  of  the  Emergency 
Jobs  and  Unemployment  Assistance 
Act  of  1974.  Pub.  L.  93-567,  88  Stat. 
1845.  Sec.  104  of  that  Act  requires  the 
Secretary  of  Labor,  in  consultation 
and  cooperation  with  the  Administra- 
tor of  Veterans'  Affairs  and  the  Secre- 
tary of  Health,  Education,  and  Wel- 
fare, to  provide  for  an  outreach  and 
public  Information  program  to  pro- 
duce jobs  and  training  opportunities 


RULES  AND  tEGULATIONS 

for  all  persons  who  were  discharged 
from  the  Armed  Forces  within  four 
years  of  the  date  they  apply  for  such 
Jobs  or  job  training. 

(2)  The  Department  has  also  imple- 
mented section  104  of  the  Emergency 
Jobs  and  Unemployment  Assistance 
Act  of  1974  in  the  regulations  under 
the  Comprehensive  Employment  and 
Training  Act  (CETA)  at  29  CFR  Parte 
94-99. 

(3)  The  Secretary  has  also  Imple- 
mented section  104  of  the  Emergency 
Jobs  and  Unemployment  Assistance 
Act  of  1974  by  Secretary's  Order  17- 
76.  which  established  within  the  De- 
partment of  Labor  a  Secretary's  Com- 
mittee on  Veterans'  Affairs,  and  which 
assigns  to  the  Committee  the  follow- 
ing functions: 

(i)  Serving  as  the  principal  advisory 
and  coordinating  group  to  the  Secre- 
tary of  Labor  on  matters  affecting  vet- 
erans; 

(11)  Consulting  with  and  providing 
guidance  to  the  appropriate  DDL 
Agencies  and  the  DOL  Program  and 
Budget  Review  Committee  (PBRC) 
[reconstituted  as  the  B4anagement 
Review  Committee  by  Secretary's 
Order  3-77]  on  the  formulation,  imple- 
mentation and  redirection  of  depart- 
mental policies  and  programs  as  they 
affect  veterans,  especially  in  the  areas 
of  unemployment.  Job  training,  em- 
ployment and  reemployment; 

(ill)  Reviewing  the  operational  effec- 
tiveness of  departmental  plans  and 
programs  affecting  veterans; 

(iv)  Facilitating  DOL  executive-level 
communications  on  veterans'  affairs 
within  the  Department  and  with  other 
governmental  agencies,  veterans'  orga- 
nizations, labor,  management,  and  the 
Congress; 

(V)  Reviewing  and  stiggesting  re- 
search essential  to  the  Implementation 
of  effective  departmental  programs  on 
behalf  of  veterans;  and 

(vl)  Coordinating  the  preparation  of 
any  reporte  to  the  Congress  concern- 
ing veterans'  affairs  which  Involve  the 
activities  of  more  than  one  DOL 
agency. 

(e)(1)  This  subpart  also  implemente 
38  U.S.C.  Chapter  42  In  that:  (I)  Title 
IV  of  the  Vietnam  Era  Veterans'  Re- 
adjustment Assistance  Act  of  1974 
amended  38  UJS.C.  Chapter  41.  section 
2007  by  adding  a  new  subsection  (b) 
which  states: 

The  Secretary  of  Labor  shall  establish  de- 
finitive performance  standards  for  deter- 
mining compliance  by  SUte  public  employ- 
ment agencies  with  the  provisions  of  this 
chapter  and  chapter  42  of  this  title.  A  full 
report  as  to  the  extent  and  reasons  for  any 
noncompliance  by  any  such  State  agency 
during  any  fiscal  year,  together  with  the 
agency's  plan  for  corrective  action  during 
the  succeeding  year,  shall  be  included  In  the 
annual  report  of  the  Secretary  of  Labor  re- 
quired by  subsection  (c)  of  this  aectkm. 


(U)  TlUe  VI  of  the  Veterans'  Educa- 
tion and  Employment  Assistance  Act 
of  1976  amended  38  U.S.C..  Chapter 
42,  section  2012.  by  adding  a  new  sub- 
section (c)  which  states: 

The  Secretary  shall  Include  as  part  of  the 
annual  report  required  by  section  2007(c)  of 
this  title  the  number  of  complaints  filed 
pursuant  to  subsection  (b)  of  this  section 
(30131.  the  actions  taken  thereon,  and  the 
resolutions  thereof.  Such  report  shall  also 
Include  the  number  of  contractors  listing 
suitable  employment  openings,  the  nature, 
types,  and  number  of  positions  listed  and 
the  number  of  veterans  receiving  priority 
pursuant  to  subsection  (aX3)  of  this  secUon. 

(2)  Since  section  2012  of  38  US.C. 
Chapter  H2  places  responsibilities  on 
State  employment  service  agencies, 
this  subpart  prescribes  performance 
standards  for  such  agencies.  The  De- 
partment has  also  prescribed  regula- 
tory standards  under  38  U.8.C.  2012 
for  such  acendes  at  41  CPR  Part  60- 
250. 

(f)  This  subpart  references  section 
}05(cX5>  of  the  Comprehensive  Em- 
ployment and  Training  Act  of  1973 
CCETA).  as  amended,  29  U.S.C.  801  et 
leq.  Section  205<cK5)  requires  that  «>- 
pllcante  for  public  service  employment 
funds  under  "Htle  II  of  CETA  must 
provide  the  Department  of  Labor  with 
assurances  that  they  will  give  special 
consideration  to  certain  unemployed 
veterans  who  served  in  the  Armed 
Forces  In  Indochina  or  Korea  on  or 
after  August  5.  1964.  (See  29  CFR 
94.4(2).) 

S  653.201    Definitions  of  terms  nsed  in  rab- 
pwt. 

'Administrator.  United  States  Em- 
ployment Service  (Administrator)" 
shall  mean  the  chief  official  of  the 
United  SUtes  Employment  Service 
(USES). 

"Assistant  Veterans'  Director  for 
Employment  (ASDVE)"  shall  mean  a 
Federal  employee  who  is  designated  as 
an  assistant  to  a  SUte  Director  for 
Veterans'  Employment  (SDVE). 

"Deputy  Assistant  Secretary  for  Vet- 
erans Employment  (DASVE)"  shall 
mean  the  Department  of  Labor  offi- 
cial who  Is  the  chief  official  of  the 
Veterans  Employment  Service. 

"Disabled  Veteran "  shall  mean 
either  (DA  person  entitled  to  disabil- 
ity compensation  under  laws  adminis- 
tered by  the  Veterarvs  Administration 
for  a  disability  rated  at  less  than  30 
per  centum,  or  (2)  a  person  who  is  a 
"special  disabled  veteran"  as  defined 
in  this  section.  (Note:  Special  disabled 
veterans  are  a  subcategory  of  disabled 
veterans.  Persons  who  are  special  dis- 
abled veterans,  therefore,  are  one  Itind 
of  disabled  veterans,  but  they  shall  t>e 
designated  as  special  disabled  veterans 
for  application  and  referral  purposes.) 

"Eligible  person"  shall  mean: 


(1)  The  spouse  of  any  person  who 
died  of  a  service-connected  disability; 
or 

(2)  The  spouse  of  any  member  of  the 
armed  forces  serving  on  active  duty 
who,  at  the  time  of  application  for  as- 
sistance under  this  subpart,  is  listed, 
pursuant  to  37  U.S.C.  556  and  the  reg- 
ulations issued  thereimder,  by  the  Sec- 
retary concerned.  In  one  or  more  of 
the  following  categories  and  has  been 
so  listed  for  a  total  of  more  than  90 
days:  (I)  Missing  in  action,  (ID  cap- 
tured In  line  of  duty  by  a  hostile  force, 
or  (ill)  forcibly  detained  or  interned  in 
line  of  duty  by  a  foreign  government 
or  power,  or 

(3)  The  spouse  of  any  person  who 
has  a  total  disability  permanent  in 
nature  resulting  from  a  service-con- 
nected disability  or  the  spouse  of  a 
veteran  who  died  while  a  disability  so 
evaluated  was  in  existence. 

"Eligible  veteran"  shall  mean  a 
person  who  served  in  the  active  mili- 
tary, naval  or  air  service  and  who  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge. 

"Local  Veterans'  Employment  Rep- 
resentative (LVER)"  shall  mean  an  of- 
ficial in  a  local  office  of  a  State  em- 
ployment service  agency,  designated 
by  the  State  Director  to  serve  veterans 
and  eligible  persons  pursuant  to  this 
subpart. 

"Recently  separated  veteran  of  the 
Vietnam  era"  means  a  "veteran  of  the 
Vietnam  era"  who  was  discharged  or 
released  from  active  duty  within  48 
months  of  his/her  application  for  em- 
ployment. 

"Regional  Administrator  (RA)"  shall 
mean  the  chief  official  of  the  Employ- 
ment and  Training  Administration  In 
each  Department  of  Labor  region. 

"Regional  Director  for  Veterans' 
Employment  (RDVE)"  shall  mean  the 
Federal  official  designated  by  the 
DASVE,  In  each  Department  of  Laljor 
regioiuil  office  who  serves  veterans 
and  eligible  persons  pursuant  to  this 
subpart.  The  RDVE  shall  report  to.  be 
responsible  to,  and  be  under  the  ad- 
ministrative direction  of  the  DASVE. 
In  addition,  the  RDVE  shall  report  to. 
be  responsible  to.  and  be  under  the 
operational  direction  of  the  RA. 

"Reportable  service"  sliall  mean 
counseling.  Job  development,  referral 
to  a  Job,  referral  to  training,  enroll- 
ment in  training,  referral  to  support- 
ive services,  testing,  and  placement. 

"Special  disabled  veteran"  shall 
mean  a  person  entitled  to  disability 
compensation  under  laws  administered 
by  the  Veterans  Administration  for  a 
disability  rated  at  30  per  centum  or 
more,  or  a  person  whose  discharge  or 
release  from  active  duty  was  for  a  dis- 
ability incurred  or  aggravated  in  line 
of  duty. 

"State  Director  for  Veterans'  Em- 
ployment (SDVE)"  shall  mean  a  Ped- 
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eral  official,  designated  by  the 
DASVE.  who.  under  the  RDVE.  serves 
the  employment  needs  of  veterans  and 
eligible  persons  in  a  particular  State 
pursuant  to  this  subpart. 

'"United  States  Employment  Service 
(USES)"  shall  mean  the  component  of 
the  Employment  and  Training  Admin- 
istration of  the  Department  of  Labor, 
established  under  the  Wagner-Peyser 
Act  of  1933  to  coordinate  a  national 
system  of  public  employment  service 
agencies. 

"Veteran"  shall  mean  "eligible  veter- 
an", "disabled  veteran",  ""special  dis- 
abled veteran",  and  "Veteran  of  the 
Vietnam  era". 

"Veteran  of  the  Vietnam  era "  sliall 
mean  a  person  who:  (1)  Served  on 
active  duty  for  a  period  of  more  than 
180  days,  any  part  of  which  occurred 
during  the  Vietnam  era  (August  5. 
1964  through  May  7,  1975)  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge; 
or  (2)  was  discharged  or  released  from 
active  duty  for  a  service-connected  dis- 
ability if  any  part  of  such  active  duty 
was  performed  during  the  Vietnam 
era. 

""Veterans  Emplojmotent  Service 
(VES)"  shall  mean  the  organizational 
component  within  the  Employement 
and  Training  Administration  which  is 
concerned  with  policies  and  services 
relating  to  employment  development 
on  behalf  of  veterans  and  eligible  per- 
sons. 

Federal  Aoiunistration 

S  653.210    Role  <rf  the  Administrator. 

The  Administrator,  USES,  shall 
have  overall  responsibility  for  adminis- 
tering this  subpart  and  for  monitoring, 
in  coordination  with  other  ETA  com- 
ponente.  State  agency  compliance  wjth 
the  regulations  under  this  subpart. 

9653.211    Role  of  the   Veterans   Employ- 
ment Senice  (VES^. 

(a)  The  Deputy  Assistant  Secretary 
for  Veterans  Employment  (DASVE) 
shall  monitor  and  evaluate  the  per- 
formance of  the  State  agencies  under 
this  subpart.  The  DASVE  shall  make 
every  effort,  in  coordination  with  the 
Veterans  Administration,  Department 
of  Health,  Education,  and  Welfare, 
other  Federal  and  State  agencies,  edu- 
cational institutions,  unions,  veterans 
organizations,  and  community  groups 
to  produce  Job  and  training  opportuni- 
ties for  veterans  and  eligible  persons 
through  Department  of  Labor  admin- 
istered programs  relating  to  imem- 
ployment.  Job  training,  and  employ- 
ment. 

(b)  The  DASVE.  shaU  have  a  VES 
field  staff  comprised  of  Regional  Di- 
rectors for  Veterans'  Employment 
(RDVES).  State  Directors  for  Veter- 
ans'     Employment     Representatives 
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(SDVES),  and  assistants  to  the 
SDVES  (ASDVES)  and  their  staffs. 
RDVES.  SDVES  and  ASDVES  shaU 
provide  functional  supervision,  guid- 
ance and  assistance  to  the  State  agen- 
cies pxjfsuant  to  this  subpart 

[43  FR  9093.  Mar.  3.  1978;  43  PR  128SS.  Mar. 
38,  1978] 

S  653.212  Role  of  the  Regional  Adminis- 
trator (RA). 

*Each  RA  shall  have  overall  responsi- 
bility in  the  region  for  administering 
this  subpart  and  for  monitoring  State 
agency  compliance  with  the  regula- 
tions under  this  subpart. 

§  653.213  Assignment  and  role  of  Regional 
Veterans'  Employment  RepresentatiTea 
(RVERs) 

(a)  The  DASVE  shall  assign  an 
RDVE  to  each  Employment  and 
Training  Administration  (ETA)  re- 
gional office.  Every  RDVE  shall  be  an 
eligible  veteran,  who  shall  be  appoint- 
ed pursuant  to  the  provisions  of  5 
U.S.C.  which  govern  appointmente  in 
the  Federal  competitive  service,  and 
who  shall  t>e  paid  pursuant  to  the  pro- 
visions of  5  U.S.C  which  govern  ap- 
pointmente in  the  Federal  competitive 
service,  and  who  shall  be  paid  pursu- 
ant to  the  provisions  of  5  U.S.C.  Chap- 
ter 51,  and  Chapter  53  of  subchapter 
III. 

(b)  An  RDVE  shall  be  sUtioned  In 
each  ETA  regional  office.  The  RDVE 
shall  be  a  member  of  the  ETA  regional 
executive  staff. 

(c)  The  RDVE  shall  provide  advice 
and  expertise  to  the  RA  on  matters  re- 
lating to  ETA  services  to  veterans  and 
eligible  persons.  The  RDVE  shall  also: 

(1)  Supervise  the  activities  of  all 
VES  field  staff  within  the  region; 

(2)  Provide  support  for.  and  assist  In 
the  coordination  of,  all  ETA  policies 
and  programs  as  they  affect  veterans, 
especially  policies  and  programs  relat- 
ing to  unemployment.  Job  training, 
and  employment  by: 

(I)  Providing  direction  and  support 
to  SDVEs  and  ASDVEs; 

(II)  Reviewing  SDVE  and  other  find- 
ings regarding  State  agency  compli- 
ance with  the  regulations  under  this 
subpart  and  recommending  appropri- 
ate corrective  action  to  the  RA; 

(ill)  Assisting  other  ETTA  regional 
office  staff  in  the  coordination  of  ETA 
employment  and  training  programs  as 
they  affect  veterans; 

(iv)  Coordinating  within  the  region 
ETA  activities  relating  to  veterans' 
services  with  other  agencies  and  orga- 
nizations, such  as  the  E>epartment  of 
Defense,  the  Veterans  Administration, 
the  U.S.  Civil  Service  Conunission,  the 
President's  Conunittee  on  Employ- 
ment of  the  Handicapped,  the  Office 
of  Vocational  Rehabilitation  and 
other  Department  of  Health,  Educa- 
tion,   and    Welfare    agencies,    labor 
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unions,    veterans    organizations,    em- 
ployers and  conununity  organizations; 

(V)  Cooperating  with  the  Employ- 
ment Standards  Administration  of  the 
Department  of  Labor  In  the  resolution 
of  complaints  by  veterans  under  the 
Departments  regulations  at  41  CPR 
Part  60-250;  and 

(vi)  Monitoring  and  assessing  unem- 
ployment, job  training,  employment 
and  other  services  to  veterans  under 
ETA  regulations. 

(3)  Monitor  and  evaluate  State 
agency  performance  under  this  sub- 
part by:  . 

(I)  Reviewing  and  analyzmg  month- 
ly, quarterly  and  annual  reports  re- 
quired by  ETA  data  systems.  RDVEs 
shall  compare  actual  services  to  veter- 
ans by  each  State  agency  by  compar- 
ing the  statistics  generated  by  the  vet- 
erans preference  Indicators  of  compli- 
ance set  forth  in  §  653.230  against  the 
performance  standards  set  forth  at 
§653.221-26;  and 

(li)  With  input  from  SDVEs  as  apro- 
prlate.  assisting  the  RA  in  conducting 
that  portion  of  periodic  and  special  re- 
views of  State  agency  performance 
pertaining  to  the  provision  of  services 
to  veterans. 


lULES  AND  REGULATION^ 


§653.214    Awignment    and    role    of   SUU 
Veterans'  Employment  RepresenUtives 

(SVERa). 
(a)  A  representative  of  the  VES  shall 
be  assigned  to  each  State  agency  to 
serve  as  the  SUte  (Director  for  Veter- 
ans" Employment  (SDVE)).  One  As- 
sistant (Director  for  Veterans'  Em- 
ployment Representative  (ASDVE)) 
shall  be  assigned  to  each  State  agency 
per  each  250.000  eligible  veterans  and 
eligible  persons  in  the  State  popula- 
tion and  additional  (ASDVEs)  shall  be 
assigned  whenever  the  data  collected 
under  this  subpart  Indicates  that  addi- 
tional ASDVES  are  necessary. 

(b)  Each  SDVE  and  ASDVE  shall  be 
an  eligible  veteran,  who.  at  the  time  of 
appointment,  shall  have  been  a  bona 
fide  resident  of  the  State  for  at  least  2 
years,  and  shall  be  appointed  pursuant 
to  the  provisions  of  5  U.S.C.  which 
govern  appointments  to  the  Federal 
competitive  service,  and  who  shall  be 
paid  pursuant  to  the  provisions  of  5 
U.S.C.  Chapter  51  and  Chapter  53. 
Subchapter  III. 

(c)  The  SDVE.  ASDVEs.  and  their 
VES  Federal  support  staff  shall  be  at- 
tached to  the  State  office  staff  of  the 
State  agency  to  which  they  are  as- 
signed. 

(d)  Under  the  direction  and  supervi- 
sion of  the  RDVE.  and  in  cooperation 
with  the  SUte  agency  staff  and  the 
staffs  of  other  ETA  funded  employ- 
ment and  training  programs  in  the 
SUte.  the  ASDVEs  and  SDVE  shall: 

(1)  Provide  support  and  assist  in  co- 
ordinating all  ETA  policies  and  all 
ETA  funded  programs  in  the  SUte  as 


they  affect  veterans  and  eligible  per- 
sons, especially  policies  and  programs 
relating  to  unemployment,  job  train- 
ing, and  employment; 

(2)  Functionally  supervise  services  to 
veterans  by  the  SUte  agency.  Func- 
tional supervision  shall  consist  of  aa- 
slstlng  SUte  agency  personnel  In  car- 
rying out  services  to  veterans  and  eli- 
gible persons  and  evaluating  their  per- 
formance. Functional  supervision  shall 
entail  providing  technical  assistance, 
making  suggestions  for  improvement 
of  services,  helping  to  plan  programs 
and  projects,  checking  for  compliance 
with  ETA  regulations  affecting  veter- 
ans helping  to  correct  errors  by  work- 
ing with  local  and  SUte  staffs,  analyz- 
ing work  as  it  affecta  veterans  and  eli- 
gible    persons,     training    new    SUte 
agency   employees   and   providing   re- 
fresher courses  for  SUte  agency  staff, 
bringing  matters  which  require  correc- 
tive action  to  the  attention  of  those 
State  agency  personnel  who  have  au- 
thority  over   policy,   procedures   and 
sUff.  Functional  supervision  does  not 
authorize  an  SDVE  or  ASDVE  to  hire. 
fire,  discipline  or  Issue  directives  to 
State  agency  employees.  Nor  does  it 
authorize    and   SDVE   or   ASDVE   to 
make  regulations,  change  procedures 
or    esUblish    policies    for    the    SUte 
agency     without     specific     authority 

from  the  SUte  agency; 

(3)  Engage  in  job  development  and 
Job  advancement  activities  on  behalf 
of  veterans  and  eligible  persons,  in- 
cluding coordination  with  the  Veter 
ans  Administration  In  its  carrying  out 
of  the  Veterans  Outreach  Services 
Program  under  subchapter  IV  of  chap- 
ter 3  of  38  U.S.C..  and  including  the 
conduct  of  job  fairs,  job  marts  and 
other  special  programs  to  match  veter- 
ans and  eligible  persons  with  approprl 
ate  job  and  job-training  opportunities; 

(4)  Assist  in  securing  and  maintain- 
ing current  information  on  available 
employment  and  training  opportuni- 
ties, using,  when  feasible,  electronic 
daU  processing  and  telecomjnunica- 
tlons  systems,  and  in  matching  veteran 
and  eligible  persons  applicants'  qualifi- 
cations with  available  Jobs,  training 
and  apprenticeship  opportunities; 

(5)  Promote  the  interest  of  employ- 
ers and  labor  unions  In  employing  and 
in  conducting  on-the-job  training  and 
apprenticeship  programs  for  veterans 
and  eligible  persons; 

(6)  Maintain  regular  contact  with 
employers,  labor  unions,  training  pro- 
gram sponsors  and  veterans  organiza- 
tions to  keep  them  advised  of  veterans 
and  eligible  persons  who  are  available 
for  employment  and  training; 

(7)  Keep  veterans  and  eligible  per- 
sons advised  of  opportunities  for  em- 
ployment and  training;  and 

(8)  Coordinate.  In  conjunction  with 
the  RDVE  as  appropriate.  ETA  activi- 
ties    relating     to     veterans     services 


i 
within  the  SUte  with  the  acUvitles  of 
otlier  agencies  and  organizations  such 
as  the  Veterans  Administration,  the 
Department  of  Defervse,  the  U.S.  Civil 
Service  Commission,  the  Department 
of  Health.  Education,  and  Welfare. 
SUte  agencies  such  as  Vocational  Re- 
habillUtion  agencies.  Governors  Com- 
mittees on  Employment  of  the  Handi- 
capped, and  unions,  veterans  organiza- 
tions, employer  associations  and  other 
community  groups. 

(9)  Monitor  and  evaluate  SUte 
agency  performance  under  this  sub- 
part using  local  office  and  SUte 
agency  reports  including: 

(1)  Monthly,  quarterly  and  annual 
reporU  of  actual  activity  levels  gener- 
ated by  required  daU  systems; 

(li)  Reports  generated  by  the  SUte 
agency  Self- Appraisal  System;  and 

(111)  Internal  reports  prepared  by 
SUte  agency  sUf fs  such  as  field  super- 
visory, technical  assistance  and  re- 
search staffs. 


(10)  Compare  actual  services  to  vet- 
erans and  eligible  persons  against  the 
standards  for  SUte  agency  perform- 
ance set  forth  at  8  653.221-26. 

(11)  Conduct  periodic  onslte  reviews 
of  local  offices  to  assess  their  perform- 
ance under  this  subpart.  Such  reviews 
shall  include  detailed,  comprehensive 
analyses  of  all  local  office  activities  re- 
lated to  serving  veterans  and  eligible 
persons,  and  spot-checks  of  particular 
local   offices  to  validate   Information 
the  SDVE  has  obtained  through  the 
SUte   agency   Self  Appraisal   System, 
regular  daU  systems,  field  supervisors, 
technical    staff    or     otherwise.     The 
SDVE  shall  review  the  performance  of 
large  local  offices  at  least  once  each 
fiscal  year  on  a  formal,  comprehen- 
sive, in-depth  basis,  and  shall  periodi- 
cally review  smaller  local  offices  which 
evidence  problems  in  providing  serv- 
ices to  veterans  and  eligible  persons 
pursiiant   to   this   subpart   until    the 
problems  are  resolved. 

STAIfDARDS  OF  PKHTORMAIfCE  GoVPUflWC 

State  Ag«hcy  Sirvices  to  Votraiis 

AlfD  EUCIBLX  PntSOMS 

J  t&iJZn    Standards  of  performance. 

Sections  653.221-226  set  forth  the 
standards  of  performance  governing 
services  to  veterans  and  eligible  p^- 
sons  which  must  be  met  by  the  SUte 
employment  service  agencies. 

S6S1.221  StamUrda  of  performance  gov- 
erning State  agency  terrlcea. 

(a)  Each  SUte  agency  shall  assure 
that  all  of  ita  local  offices,  using 
LVERs  and  other  staff,  offer  the  fol- 
lowing services  to  all  veterans  and  eli- 
gible persons: 

(1)  Registration.  Local  offices  shaU 
encourage    all    veterans    and    eligible 


persons  to  file  complete  applications 
for  appropriate  job  or  training  oppor- 
tunities by  explaining  the  services 
they  may  expect  to  receive  on  the 
filing  of  a  full  application.  Local  of- 
fices, however,  may  take  partial  appli- 
cations for  veterans  and  eli^ble  per- 
sons if  they  are  Job  attached,  or  if 
they  are  on  strike  or  layoff  and  ex- 
pecting to  return  to  work  unless  such 
applicants  request  the  opportunity  to 
file  full  applications.  Local  offices  may 
also  take  partial  applications  on  veter- 
an and  eligible  person  applicants  who 
say  they  do  not  wish  to  file  full  appli- 
cations after  the  benefits  of  filing  a 
full  application  have  been  explained  to 
them. 

(2)  Intervietoing.  As  appropriate, 
local  offices  shall  Interview  veterans 
and  eligible  persons  on  a  priority  basis 
to  review  and  analyze  the  Information 
on  their  application  cards,  to  assure 
that  all  of  the  applicant's  qualifica- 
tions for  employment  are  adequately 
presented,  to  determine  any  need  for 
employment  counseling,  to  evaluate 
the  occupationally  significant  facts 
about  the  applicants,  and  to  select 
suitable  Job  choices  and  Job-finding 
techniques. 

(3)  Counseling.  As  appropriate, 
qualified  local  office  staff  shall  discuss 
with  veteran  and  eligible  person  appli- 
cants on  a  priority  basis  their  present 
and  potential  qualifications  for  work, 
alternative  vocational  choices,  and  oc- 
cupational requirements  to  assist  them 
in  formulating  a  plan  to  achieve  their 
occupational  and /or  training  goals.  As 
appropriate,  the  counselors  shall  also 
provide  such  applicants  with  assist- 
ance in  solving  problems  relating  to 
the  obUinlng  or  holding  of  Jobs. 

(4)  Testing.  As  appropriate,  qualified 
local  office  sUff  shall  administer  ob- 
jective aptitude  and  proficiency  tests 
to  veteran  and  eligible  person  appli- 
cants on  a  priority  basis. 

(5)  Referral  to  supportive  services. 
As  appropriate,  local  offices  shall  refer 
veteran  and  eligible  person  applicants 
on  a  priority  basis  to  supportive  serv- 
ices available  in  the  community  such 
as  medical,  legal  aid.  child  care  and 
transporUtion  assistance,  which  are 
likely  to  assist  them  to  obUin  employ- 
ment and/or  training. 

(6)  Job  development  As  appropriate, 
local  offices  shall  attempt  to  develop 
Job  openings  for  veteran  and  eligible 
p>erson  applicants  on  a  priority  basis 
through  employer  contacts  and  other- 
wise whenever  suiUble  Job  openings 
are  not  available  in  local  office  files. 
Such  efforts  shall  Include  attempts  to 
foster  the  elimination^ of  hiring  re- 
quirements not  related  to  job  perform- 
ance. 

(7)  Job  and  training  referraL  (i) 
Whenever  there  is  more  than  one  ap- 
plicant qualified  for  a  Job  opening,  or 
for  a  training  opportunity,  local  of- 


RULES  AND  REGULAHONS 

flees,  except  as  provided  in  paragraphs 
(a)(7)  (il)  and  (ill)  of  this  section,  shall 
observe  the  following  order  of  priority 
in  making  referrals  to  the  job  open- 
ings or  training  opportunitsr 

(A)  Qualified  special  disabled  veter- 
ans; 

(B)  Qualified  veterans  of  the  Viet- 
nam era; 

(C)  Qualified  disabled  veterans  other 
than  special  disabled  veterans; 

(D)  All  other  qualified  veterans  and 
eligible  persons; 

(E)  Qualified  non veterans. 

(11)  Whenever  there  is  more  than 
one  applicant  qualified  for  a  job  open- 
ing listed  under  the  mandatory  listing 
requirement  of  38  U.S.C.  2012.  local  of- 
fices shall  observe  the  order  of  prior- 
ity In  making  referrals  set  forth  In 
paragraph  (a)(7)(i)  of  this  section, 
except  that  qualified  recently  separat- 
ed veterans  of  the  Vietnam  era  shall 
be  referred  ahead  of  other  qualified 
veterans  of  the  Vietnam  era. 

(Hi)  Whenever  a  SUte  agency  or  a 
local  office  is  a  subgrantee  or  contrac- 
tor under  the  Comprehensive  Employ- 
ment and  Training  Act  (CETA)  or 
Title  rv  of  the  Social  Security  Act 
(Work  Incentive  (WIN)  Program),  the 
local  office  shall  refer  veterans  to  job 
and  training  opportunities  under  those 
programs  in  accordance  with  the 
CETTA  regulations  at  20  CPR  Parts  94- 
99  or  the  WIN  regulations  at  29  CFR 
Part  56. 

(b)  SUte  agencies  shall: 

(1)  Establish  outreach  programs  de- 
signed to  make  veterans  and  eligible 
persons  aware  of  the  ES  sirvices  avail- 
able to  them.  Such  programs  shall  in- 
clude contact  with  veterans  organiza- 
tions. Veterans  Administration  facili- 
ties, military  bases,  military  hospitals 
and  other  appropriate  organizations. 
The  SUte  agency  public  information 
program  shall  develop  and  disseminate 
labor  market  information  to  assist  vet- 
erans and  eligible  persons  in  Job 
search  activities,  using  public  service 
aimouncements  In  the  media  as  appro- 
priate. 

(2)  Provide  special  designation,  filing 
and  retrieval  procedures  In  each  local 
office  to  readily  Identify  veteran  and 
eligible  person  applications  and  to 
monitor  the 'provision  of  services  to 
veteran  and  eligible  person  applicants 
on  a  priority  basis.  Separate  special 
designation  shall  also  be  given  to  ap- 
plications of  disabled  veterans. 

(c)  Local  offices  shall  review  veteran 
and  eligible  person  applications  each 
30  calendar  days  and,  if  no  reporUble 
service  has  been  recorded  during  the 
previous  30  calendar  days,  shall,  if  pos- 
sible, determine  each  applicant's  cur- 
rent sUtus  and  desire  for  further  ES 
assistance  by  telephone,  visit,  or  mall/ 
If  further  assistance  Is  desired  by  the 
applicant,  the  local  office  shall  initiate 
reporUble  services  as  appropriate.  All 
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reportable  services  given  shall  be 
noted  on  the  applicant's  application 
card. 

(d)  Local  offices  shall  assure'  that 
the  applications  of  veterans  and  eligi- 
ble persons  are  not  automatically  Inac- 
tivated In  accordance  with  normal  pro- 
cedures without  the  following  special 
review: 

(1)  Identification  of  the  applications 
of  veterans  and  eligible  persons  sched- 
uled for  inactlvatlon; 

(2)  A  file  search  for  their  records; 
and  evidence  that  warrants  inactiva- 
tlon  such  as  placement  in  a  job  or 
training  opportunity,  an  explicit  re- 
quest from  an  applicant  to  Inactivate 
an  application,  notice  that  applicant 
has  moved  out  of  the  local  office  juris- 
diction, etc.  If  iiutctivatlon  Is  sched- 
uled but  not  warranted,  appropriate 
relnsUtement  actions  should  be  taken. 

(e)  Whenever  feasible,  local  offices 
shall  refer  qualified  veterans  and  eligi- 
ble applicants  within  two  working  days 
after  they  file  their  applications  to  Job 
opportunities  developed  under  the 
mandatory  listing  requirement  of  the 
Department's  regulations  at  41  CFR 
Part  60-250.  under  the  Comprehensive 
Employment  and  Training  Act 
((TETA).  or  contained  In  Job  Bank  list- 
ings. If  necessary,  local  office  hours 
and  staff  working  schedules  shall  b^ 
adjusted  so  that  this  requirement  can 
be  met. 

S  653.222    PerTormance  standard  on  facili- 
ties for  VES  staff. 

Elach  SUte  agency  shall  provide  ade- 
quate and  appropriate  facilities  Includ- 
ing office  space,  furniture,  telephone, 
etc.  to  the  SDVE.  ASDVEs  and  VES 
support  staff  attached  to  the  SUte 
agency. 

§653.223  Performance  standards  on  re- 
porting. 

(a)  SUte  agencies  shall  provide 
RDVEs,  SDVEs.  and  ASDVEs  with 
access  to  regular  and  special  internal 
SUte  agency  reports  which  relate  In 
whole  or  In  part  with  services  to  veter- 
ans and/or  eligible  persons. 

(b)  No  special  reporting  require- 
ments are  esUblished  by  this  subpart. 
Existing  reporting  systems  Include  in- 
formation on  services  to  veterans  and 
eligible  persons  and  shall  be  used  by 
ETA  and  the  SUte  agencies  to  admin- 
ister the  provisions  of  this  subpart. 
ETTA,  however,  may  require  special  re- 
ports from  SUte  agencies  from  time  to 
time. 

§653.224  Performance  standards  govern- 
ing the  assignment  and  role  of  Local 
Veterans'  Employment  Representatives 
(LVERs). 

(a)  At  least  one  member  of  each 
SUte  agency  staff,  preferably  an  eligi- 
ble veteran,  shall  be  assigned  by  the 
SUte  Director  as  a  full-time  Local  Vet- 
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erans'  Employment  Representative 
(LVER)  to  every  local  office  which: 

(1)  Has  had  1.000  new  and  renewal 
applications  from  veterans  and  eligible 
persons  during  the  last  Federal  fiscal 
year,  or 

(2)  Has  a  total  of  6.000  veterans  and 
eligible  persons  in  the  local  office  ad- 
ministrative area  population. 

(b)  The  SUte  Director  may: 

(1)  Assign  additional  full-time 
.LVERs   to   local   offices   described   in 

paragraph  (a)  of  this  section  based  on 
the  State  Directors  determination  of 
need;  and  ^^ 

(2)  Assign  less  than  full-time  LVERs 
to  local  offices  described  in  paragraph 
(a)  of  this  section  if  a  lack  of  need  for 
a  full-time  LVER  is  documented  to  the 
satisfaction  of  the  DASVE  as  evi- 
denced by  the  written  approval  of  the 
DASVE. 

(c)  The  State  Director  shall  assign 
LVERs  on  a  part-time  basis  to  local  of- 
fices other  than  thdBl  described  in 
paragraph  (a)  of  this  section.  State  Di- 
rectory shall  assure  that  periodic  eval- 
uations are  made  to  determine  the 
adequacy  of  services  provided  to  veter- 
ans and  eligible  persons,  and  if  neces- 
sary, they  shall  reallocate  the  time  de- 
voted to  serving  veterans  and  eligible 
persons  by.  for  example,  assigning  ad- 
ditional full-time  LVERs. 

(d)  Each  LVER  shall  discharge,  at 
the  local  office  level,  the  duties  pre- 
scribed for  the  SDVE  in  paragraph  (d) 
of  §653.214.  The  LVER  may  also  be 
delegated  line  supervision  over  veter- 
ans units  assistant  LVERs  and  veteran 
aides  and  may  be  assigned  direct 
duties  with  respect  to  services  for  vet- 
erans and  eligible  persons  by  the  local 
office  manager. 

(e)  Each  LVER  shall  be  administra 
tively  responsible  to  the  local  office 
manager  and  shall  provide  functional 
supervision  over  all  local  office  serv- 
ices to  veterans  and  eligible  persons. 
The  term  "functional  supervision"  as 
used  in  this  paragraph  shall  mean 
evaluating  local  office  personnel  in 
their  performance  of  services  to  veter- 
ans and  eligible  persons  and  assisting 
them  to  carry  out  these  services  more 
effectively. 

(1)  Functional  supervision  entails 
providing  technical  as.sistance.  making 
suggestions  for  the  improvement  of 
services,  helping  to  plan  proKrams.  ini- 
tiating projects,  checking  for  compli- 
ance with  regulations,  helping  to  cor- 
rect errors  by  working  with  local  office 
staff,  analj-zing  work  as  it  affects  vet- 
erans and  eligible  persons,  training 
new  local  office  employees,  providing 
refresher  courses  for  other  staff,  and 
assisting  all  local  office  personnel  to 
improve  services  to  veterans  and  eligi- 
ble persons.  It  also  involves  the  bring- 
ing of  matters  which  the  LVER  be- 
lieves require  corrective  action  to  the 
attention  of  the  local  office  manager 
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and  other  officials  who  have  line  au- 
thority to  set  or  change  policy  and 
procedure  and  to  supervise  staff. 

(2)  P\inctional  supervision  does  not 
entail  the  right  to  hire,  fire,  or  disci- 
pline any  local  office  employee.  Nor 
does  it  authorize  an  LVER  to  make 
regulations,  change  procedures  or  es- 
tablish policies  for  the  local  office 
without  specific  authority  from  the 
local  office  manager. 

§S^.225    SUndarda  of  performance  gov- 
erning SUte  agency   cooperation   and 
coordination  with  other  agencies  and 
organizations  interested  in  the  employ- 
ment development  of  veterans  and  eli- 
gible persons. 
(a)  Each  SUte  agency  shall  establish 
cooperative  working  relationships  with 
the     Veterans     Administration     (VA) 
office  serving  the  State  to  maximize 
the  use  of  VA  training  programs  for 
veterans  and  eligible  persons,  particu- 
larly on-the-job  and  other  skill  train- 
ing. Such  working  relationships  should 
provide  for  the  exchange  of  informa- 
tion on  available  training  opportuni- 
ties and  on  veterans  and  eligible  per-j, 
sons  available  to  be  trained,  the  plac- 
ing of  job  orders  with  the  ES  by  em- ' 
ployers  who  provide  VA-approvcd  on- 
the-job  training,  the  referral  of  veter- 
ans and  eligible  persons  to  such  job 
openings,  and  Joint  ES-VA  programs 
to  aid  VA  field  staff  in  providing  as- 
sistance to  employers  with  VA   pro- 
grams. /Each  State  agency  should  de- 
velop j(  written  agreement  with  its  VA 
counterpart  covering  areas  of  mutual 
concern  and  delineating  each  agency's 
areas  of  responsibility. 

(b)  Each  State  agency  shall  develop 
cooperative  arrangements  with  public 
agencies  and  other  organizations  who 
are  sponsors  of  programs  under  the 
Comprehensive  Employment  and 
Training  Act  of  1973  (CETA).  State 
agencies  shall  make  their  staffs  aware 
•of  the  fact  that,  under  sectioti 
205(c)(5)  of  the  Comprehensive  En-*"- 
ployment  and  Training  Act,  sponsors 
of  public  service  employment  pro- 
grams under  Title  II  of  that  Act  are 
required  to  make  special  efforts  tfc  ac- 
quaint veterans  with  the  public  service 
jobs  available  under  Title  II  of  CETA 
and  to  coordinate  their  efforts  on 
behalf  of  veterans  with  ES  activities 
under  this  subpart. 

§653.226    Standards   of  performance   gov- 
erninK  complaints  of  veterans  and  eli- 
gible persons, 
(a)  Any  veteran  or  eligible  person 
may  file  a  complaint  with  the  LVER. 
The  LVER  shall  handle  the  complaint 
in  accordance  with  the  provisions  of 
Subpart  E  of  Part  658  of  this  chapter 
except  that,  if  the  complaint  relates  to 
the    responsibilities    of    an    employer 
under  38  U.S.C.  2012.  the  LVER  shall 
follow    the    Department's    complaint 


procedures  set  forth  at  41  CFR  Parta 
60-250. 

(b)  Each  local  office  shall  have  Infor- 
mation on  the  complaint  system  avail- 
able to  veterans  and  eligible  persons  at 
all  times,  and  shall  display  a  poster 
which  advises  applicants  about  the 
system. 
Pbdbral  MowrFORiHC  om  State  Acemcy 
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§653.230    Veterans    preference    Indicators 
of  compliance. 

(a)  To  help  in  determining  whether 
•  the    standards    of    performance    set 

forth  In  §§653.221-226  are  being  met, 
the  ETA  shall  use  the  floor  levels  and 
the  veterans  preference  Indicators  of 
compliance  set  forth  in  this  section  to 
compare  the  level  of  services  provided 
to  veterans  and  eligible  persons  with 
the  level  of  services  provided  to  nonve- 
terans. 

(b)  The  term  "applicants  '  as  used  In 
this  section  shall  mean  Individuals 
who  filed  or  renewed  job  applications 
during  the  fiscal  year.  To  Improve  sta- 
tistical comparability,  the  term  "non- 
veteran"  as  used  In  this  section  shall 
not  include  women  and  persons  19 
years  of  age  or  younger.  The  term 
"veteran"  as  used  in  this  section,  shall 
include  eligible  persons.  The  term 
"disabled  veteran",  as  used  in  this  sec- 
tion, shall  include  "special  disabled 
veteran". 

(c)  To  prevent  SUte  agencies,  which 
are  actually  performing  at  low  levels 
of  accomplishment,  from  mathemat- 
ically appearing,  according  to  the  vet- 
erans preference  indicators  of  compli- 
ance, to  be  doing  well,  the  ETA  shall 
establish  a  floor  (minimum)  level  of 
expected  accomplishment  for  each 
SUte  for  each  reportable  service  for 
each  Federal  fiscal  year.  Each  year 
ETA  shall  consider  each  State  agen- 
cy's past  year's  accomplishments  as  a 
major  factor  in  esUblishing  the  floor 
level  of  accomplishment  for  the  next 
Federal  fiscal  year.  Computation  of 
the  floor  levels  shall  also  be  based  on 
external  and  other  appropriate  fac- 
tors. 

( 1 )  The  floor  levels  shall  be  stated  as 
the  ratio  of  veteran  Individuals  served 
to  the  number  of  veterans  applying 
for  service,  rather  than  the  number  of 
veterans  served,  to  avoid  the  difficiil- 
ties  associated  with  establishing  abso- 
lute numbers  under  varying  condi- 
tions, time  periods,  and  locations.  The 
floor  levels  of  accomplishment  for  FY 
1979  shall  be  as  follows: 

(DA  minimum  of  6  percent  of  those 
veterans  applying  for  service  shall  be 
counseled. 

Veterans  Counseled/Veteran  Applicants =6 
percent. 

(U)  A  minimum  of  (NA  FY  1979)  per- 
cent of  all  veteran  applicants  shall  be 
referred  to  in  training. 


Veterans  Referred  to  Training/Veteran 
Applicant  =  (Py  1979)  percent. 

(HI)  A  minimimi  of  7.5  percent  of  all 
veteran  applicants  shall  be  provided 
job  development. 

Veteran  Job  Development  Contacts/Veter- 
an Applicants  =  7.5  percent. 

(Iv)  A  minimum  of  60  percent  of  all 
veteran  applicants  shall  be  placed  In 
Jobs. 

Veteran  Applicants  Placed/Veteran 
ApplicanU  =  (see  list  below  for  State 
values). 

(V)  A  minimum  of  (Individual  SUte 
values)  percent  of  all  veteran  appli- 
cants shall  be  inactivated  with  some 
reporuble  service. 

Veteran  Applicante  Inactivated  With  Some 
Service/ Veteran  Applicants =80  percent. 


(iv) 
PUced 

Ptrccfit 


Region  I  (Boston): 

Connecticut „ 

Msine „ 

Massachusetts ...., 
New  Hampcliire .. 

Rhode  Island 

Vermont 


Region  II  (New  York): 
New  Jersey.. 

NewYorIt 

Puerto  Rico 


14 
M 

19 
24 
34 
34 

22 
22 

as 


Virgin  Islands 

Region  III  (PhUadelphia): 

Delaware „. „. 14 

District  of  Columbia 24 

Maryland 20 

Pennsylvania 19 

Virginia. ,„,,, ,... 22 

West  Virginia 23 

Region  IV  (AtlanU): 

Alabama „ 34 

Florida ;. .„ 34 

Georgia „.„ 34 

Kentucky „.. .... 23 

Mississippi „_..__. ._. ......  34 

North  Carolina......™ ...„ „ „_„_„__.  33 

South  Carolina 33 

Tennessee „ .__. „_.__.. 33 

Region  V  (Chicago): 

IUlnoU_ „ „ IB 

Indiana „ „ 19 

Michigan „ it 

Minnesota ..„ 34 

Ohio IS 

Wisconsin . „„__. „„  34 

Region  VI  (Dkllas): 

Arkansas 

Louisiana 

New  Mexico 

Oklahoma 

Texas 


Region  VII  (Kansas  aty): 

Iowa ™ . ..„ 

Kansas 

Missouri „„ 

Nebraska __.. 

Region  VIII  (Denver): 

Colorado „ 

Montana „„ 


34 
34 
34 
34 

34 

34 
34 
34 
34 

34. 

34 

34 

34 

34 

34 


North  DakoU 

South  DakoU 

Utah 

Wyoming 

Region  IX  (San  Francisco): 

Arizoiui 34 

California 33 

Ouam , „ 

Hawaii 34 

Nevada 33 

Region  X  (SeatUe): 
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(hr) 
Placed 

Alaska 34 

Idaho ,,,  24 

Oregim 34 

Washington 34 

(2)  Only  after  a  SUte  agency  meets 
three  of  its  four  expected  levels  of  ac- 
complishment— one  of  which  must  be 
/the  floor  level  for  placement— shall 
the  veterans'  indicators  be  applied. 

(d)  The  ETA  shall  compare  the  level 
of  SUte  agency  services  for  veterans 
versus  that  for  nonveterans  by  exam- 
ining rates  of  service  rather  than  the 
numbers  of  persons  served  to  compen- 
sate for  the  differing  sizes  of  compari- 
son groups  and  to  avoid  the  difficul- 
ties associated  with  esUblishing  abso- 
lute numbers  under  varying  condi- 
tions, time  periods  and  locations.  In 
addition,  the  two  groups,  veterans  and 
nonveterans,  shall  be  compared  after 
adjustments  for  demographic  and 
other  appropriate  characteristics  to 
make  them  as  comparable  as  possible 
within  the  UmiUtions  of  available 
daU  systems. 

(e)  ETA  shall  esUblish  numerical 
values  for  the  veterans  preference  in- 
di(»tors  of  compliance  for  each  Feder- 
al fiscal  year  for: 

(1)  Veterans  versus  nonveterans: 

(2)  Veterans  of  the  Vietnam  era 
versus  nonveterans:  and 

(3)  Disabled  veterans  versus  nonvet- 
erans. 

(f)  Veterans  preference  indicators  of 
compliance  for  service  to  all  veterans 
shall  be  sUted  as  follows: 

(1)  The  ratio  of  veteran  applicants 
counseled  to  the  total  number  of  vet- 
eran applicants  shall  exceed  the  ratio 
of  nonveteran  applicants  counseled  to 
the  total  number  of  nonveteran  appli- 
cants by  at  least  25  percent. 

Veteran's  counseled/Veteran  applicants  h- 
Nonveterans  counseled/Nonveteran  ap- 
plicants -1.00  =  25  percent 

(2)  The  ratio  of  veteran  applicants 
referred  to  training  to  the  total 
number  of  veteran  applicants  shall 
exceed  the  ratio  of  nonveteran  appli- 
cants referred  to  training  to  the  total 
number  of  nonveteran  applicants  by  at 
least  (NA  FY  1979)  percent. 

Veterans  referred  to  training/Veteran  appli- 
cants -f-  Nonveterams  referred  to  train- 
Ing/Nonveteran  applicants  -1.00=(NA 
FY  1979)  percent 

(3)  The  ratio  of  job  development 
contacts  made  for  veterans  to  the  total 
number  of  veteran  applicants  shall 
exceed  the  ratio  of  job  development 
contacts  made  for  nonveterans  to  the 
toUl  number  of  nonveteran  applicants 
by  at  least  50  percent. 

Job  development  contacts  for  veterans/Ver- 
eran  applicants  ^  Job  development  con- 
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tacts  for  nonveteraas/Nonveteran  appli- 
cants -1.00=50  perdent 

(4)  The  ratio  of  veteran  applicants 
placed  in  Jobs  to  the  total  number  of 
veteran  applicants  shall  exceed  the 
ratio  of  nonveteran  applicants  placed 
in  jobs  to  the  total  number  of  nonvet- 
eran applicants  by  at  least  10  percent. 

Veterans  placed/Veteran  applicants  -^  Non- 
veterans  placed/Nonveteran  applicant 
-1.00=10  percents 

(5)  The  ratio  of  veteran  applicants 
inactivated  witii  some  reportable  serv- 
ice to  the  total  number  of  veteran  ap- 
plicants shall  be  more  than  the  ratio 
of  nonveteran  applicants  inactivated 
with  some  reporUble  service  to  the 
total  number  of  nonveteran  applicants 
by  at  least  15  percent. 

Veterans  inactivated  with  some  reportable 
service/Veteran  applicant  -  Nonveter- 
ans inactivated  with  some  reportable 
servlcc/Nonveteran  applicants  -=- 
1.00=15  percent 

(g)  Veterans  preference  indicators  of 
compliance  for  service  to  veterans  of 
the  Vietnam  era  are  as  follows: 

(1)  The  ratio  of  Vietnam-era  veteran 
applticants  counseled  to  the  total 
num\^r  of  Vietnam-era  applicants 
shall  exceed  the  ratio  of  nonveteran 
applicants  counseled  to  the  total 
number  of  nonveteran  applicants  by  at 
least  35  percent.  7 

Vietnam-era  veterans  counseled/Vietnam- 
era  veteran  applicants  -^  Nonveterans 
counseled/Nonveteran  applicants 

-1.00  =  35  percent 

(2)  The  ratio  of  Vietnam-era  veteran 
applicants  referred  to  training  to  the 
total  number  of  Vietnam-era  veteran 
applicants  shall  exceed  the  ratio  of 
nonveteran  applicants  referred  to 
training  to  the  total  number  of  nonve- 
teran applicants  by  at  least  (NA  FY 
1979)  percent. 

Vietnam-era  veterans  referred  to  training/ 
Vietnam-era  veteran  applicants  -1-  Non- 
veterans  referred  to  tralning/Nonve- 
teran  applicants  -1.00=(NA  FY  1979) 
percent 

(3)  The  ratio  of  job  development 
contacts  made  for  Vietnam-era  veter- 
ans to  the  total  number  of  Vietnam- 
era  veteran  applicants  shall  exceed  the 
ratio  of  job  development  contacts 
made  for  nonveterans  to  the  total 
number  of  nonveteran  applicants  by  at 
least  60  percent. 

Job  development  contacts  for  Vietnam-era 
veterans/Vietnam-era  veteran  appli- 
cants H-  Job  development  contv:*^  for 
nonveterans/Nonveteran  applicants 

-1.00=60  percent. 

(4)  The  ratio  of  Vietnam-era  veteran 
applicants  placed  in  jobs  to  the  total 
numt>er  of  Vietnam-era  veteran  appli- 
cants shall  exceed  the  ratio  of  nonve- 
teran applicants  placed  in  jobs  to  the 
total  number  of  nonveteran  applicants 
by  at  least  15  percent. 
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Vietnam-era    veterans    placed/Vletnam-era 
veteran      applicants      ^      Nonveterans 
placed/ Nonveteran  applicants  -1.00=15 
percent 
■  (5)  The  ratio  of  Vietnam-era  veteran 
applicants  inactivated  with  some  re- 
portable service  to  the  total  number  of 
Vietnam-era  veteran  applicants  shall 
be  more  than  the  ratio  of  nonveteran 
applicants  inactivated  with  some  re- 
portable ser\ice  to  the  total  number  of 
nonveteran  applicants  by  at  least  20 
percent. 

Vietnam-era  veterans  inactivated  with  some 
reportable  service/Vietnam-era  veteran 
applicants  -  Nonveterans  inactivated 
with  some  reportable  service/Nonve- 
teran  applicants  -1.00  =  20  percent 

(h)  Veterans  preference  indicators  of 
compliance  for  service  to  disabled  vet- 
erans are  as  follows: 

(1)  The  ratio  of  disabled  veteran  ap- 
plicants counseled  to  the  total  number 
of  disabled  veteran  applicants  shall 
exceed  the  ratio  of  nonveteran  appli- 
cants counseled  to  the  total  number  of 
nonveteran  applicants  by  at  least  100 
percent. 

Disabled  veterans  counseled/Disabled  veter- 
an applicants  -  Nonveterans  counseled/ 
Nonveteran  applicants  -1.00  =  100  per- 
cent 

(2)  The  ratio  of  disabled  veteran  ap- 
plicants referred  to  training  to  the 
total  number  of  disabled  veteran  appli- 
cants shall  exceed  the  ratio  of  nonve- 
teran applicants  referred  to  training 
to  the  total  number  of  nonveteran  ap- 
plicants by  at  least  (NA  FY  1979)  per- 
cent. 

Disabled  veterans  referred  to  training/Dis- 
abled veteran  applicants  -  Nonveterans 
referred  to  training /Nonveteran  appli- 
cants -  1.00=  (NA  FY  1979)  percent 

(3)  The  ratio  of  job  development 
made  for  disabled  veterans  to  the  total 
number  of  disabled  veteran  applicants 
shall  exceed  the  ratio  of  job  develop- 
ment contacts  made  for  nonveterans 
to  the  total  number  of  nonveteran  ap- 
plicants by  at  least  75  percent. 

Job  development  contacts  for  disabled  vet- 
erans/Disabled veteran  applicants  - 
Job  development  nonveterans/Nonve- 
teran  applicants  -1.00  =  75  percent. 

(4)  The  ratio  of  disabled  veteran  ap- 
plicants placed  in  jobs  to  the  total 
number  of  disabled  veteran  applicants 
shall  exceed  the  ratio  of  nonveteran 
applicants  placed  in  jobs  to  the  total 
number  of  nonveteran  applicants  by  at 
least  20  percent. 

Disabled  veterans  placed/Disabled  veteran 
applicants  -  Nonveterans  placed/Non- 
veteran  applicanU  - 1.00  =  20  percent 
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(5)  The  ratio  of  disabled  veteran  ap- 
plicants inactivated  with  some  report- 
able service  to  the  total  number  of  dis- 
abled veteran  applicanU  shall  exceed 
the  ratio  of  nonveterans  inactivated 
with  some  reportable  service  to  the 
total  number  of  nonveteran  applicants 
by  at  least  25  percent. 

Disabled  veterans  Inactivated  with  some  re- 
porUble  service /Disabled  veteran  appli- 
cants -  Nonveterans  inactivated  with 
some  reporUble  service/Nonveteran  ap- 
plicants - 1.00  =  25  percent 

(i)  The  veterans  preference  indicator 
of  compliance  for  State  agency  action 
under  the  mandatory  job  listing  re- 
quirements of  38  U.S.C.  2012  shall  be: 
The  ratio  of  the  toUl  number  of  veter- 
ans of  the  Vietnam  era  and  special  dis- 
abled veterans  placed  in  mandatory 
listing  job  openings  to  total  number  of 
Individuals  placed  In  mandatory  listing 
job  openings  shall  exceed  7  percent. 

(j)  Following  analysis  of  the  past 
fiscal  year's  accomplishments,  the  nu- 
merical value  for  each  of  the  veterans 
preference  compliance  Indicators  fo^ 
the  next  fiscal  year  will  be  published 
in  the  Federal  Register  as  amend- 
ments to  paragraphs  (f )  through  (1)  of 
this  section. 

(k)(l)  State  agency  performance 
under  this  subpart  shall  be  reviewed 
on  a  quarterly  basis  by  the  ETA  re- 
gional offices  during  the  conduct  of 
regular  Operational  Planning  and 
Review  System  (OPRS)  reviews.  In  ad- 
dition. SUte  agency  performance 
under  this  subpart  shall  be  formally 
reviewed  by  the  ETA  national  office 
on  an  annual  basis  using  the  floor 
levels  of  accomplishment  and  the  vet- 
erans preference  indicators  of  compli- 
ance. The  full  results  of  these  reviews 
shall  be  incorporated  into  the  Secre- 
tary's annual  report  to  the  Congress. 
In  order  to  meet  the  indicators  of  com- 
pliance, a  State  agency  must: 

(1)  Meet  the  placement  and  any  two 
of  the  remaining  three  floor  levels  of 
accomplishment  at  paragraph  (c)  of 
this  section;  and 

(11)  Meet  9  of  the  16  veterans  prefer- 
ence Indicators  of  compliance  at  para- 
graphs (f)  through  (i)  of  this  section, 
giving  each  of  the  three  placement  in- 
dicators double  weight. 

(2)  ETA  shall  consider  failure  to 
meet  either  bf  these  conditions  as  evi- 
dence that  the  SUte  agency  Is  not 
complying  with  the  performance 
standards  at  §  653.221-226.  Such  State 
agencies  shall  be  required  to  provide 
documentary  evidence  to  the  ETA 
that  their  failure  Is  based  on  good 
cause.  If  good  cause  Is  not  shown,  the 
ETA.  pursuant  to  Subpart  H  of  Part 


658  of  this  chapter,  shall  formally  des- 
ignate the  State  agency  as  out  of  com- 
pliance, shall  require  It  to  submit  a 
corrective  action  plan  for  the  follow- 
ing Federal  fiscal  year,  and  may  take 
other  action  against  the  State  agency 
pursuant  to  Subpart  H  of  Part  658  of 
this  chapter. 

(I)  Even  though  a  SUte  agency  vet- 
erans' services  cUtistlcs.  Including  the 
floor  levels  of  accomplishment  and  the 
veterans  preference  Indicators  of  com- 
pliance, indicate  adequate  services  to 
veterans,  the  ETA  may  take  corrective 
action  against  a  SUte  agency  pursuant 
to  Subpart  H  of  Part  658  of  this  chap- 
ter If  other  information  comes  to  the 
attention  of  the  ETA  which  Indicates 
that  a  SUte  agency  is  not  complying 
with  the  requirements  of  this  subpart. 

§653.231     SecreUry'*     annual     report     to 
Congreas. 

(a)  The  Secretary  shall  report,  after 
the  end  of  each  Federal  fiscal  year,  on 
the  success  of  the  Department  and  the 
SUte  agencies  In  carrying  out  the  pro- 
visions of  this  subpart.  The  report 
shall  Include,  by  SUte: 

(1)  The  number  of  recently  dis- 
charged or  released  eligible  veterans, 
disabled  veterans,  other  eligible  veter- 
ans and  eligible  persons  who  requested 
assistance  through  the  SUte  agency; 
and 

(2)  Of  the  categories  set  forth  In 
paragraph  (a)(1)  of  this  section,  the 
number  placed  In  employment,  placed 
In  job-training  opportunities,  or  other- 
wise assisted. 

(b)  The  report  shall  Include  any  de- 
terminations that: 

(DA  SUte  agency  demonstrated  a 
lack  of  need  for  assigning  a  full-time 
LVER  In  accordance  with  S  653.224 
(bK2);  and 

(2)  Funds  made  available  under  the 
prior  year's  appropriations  Act  were 
not  needed  for  carrying  out  the  pur- 
poses of  this  subpart. 

(c)  The  report  shall  include  a  desig- 
nation of  SUte  agencies  which  ETA 
formally  designated  as  out  of  compli- 
ance pursuant  to  5  653.230<k)  with  the 
standards  of  performance  set  forth  in 
this  subpart  along  with  those  agencies' 
plans  for  corrective  action  during  the 
succeeding  Federal  fiscal  year. 

Signed  at  Washington,  D.C..  this 
27th  day  of  February  1979. 

Ernest  G.  Green. 
Assistant  Secretary  for 
Employment  and  Training. 

[PR  Doc.  79-7137  Filed  3-8-79;  8:45  am] 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

OMic*  of  Human  D*v«lopm*nt  Scrvicat, 

Administration  for  Children,  Youth  and 

Familiet 

CHIIO  ABUSE  AND  NEGLECT  GRANT  PRO- 
GRAM PRIORITIES— FISCAL  YEAR  1979  AND 
1980 

Rosoarch,  Domonttration  and  Sorvico 
Improvomont  Grants 

AGENCY:  Office  of  Human  Develop- 
ment Sor\  ices.  Department  of  Health. 
Education,  and  Welfare. 

ACTION:  Notice  of  proposed  Fiscal 
Year(,s)  1979  and/or  1980  Child  Abuse 
and  Neglect  Research.  Demonstration 
and  Sen  ice  Improvement  priorities. 

SUMMARY:  This  notice  states  the  re- 
search, demonstration  and  service  im- 
provement (R.  D.  &  S)  priorities  that 
th<-  Children's  Bureau's  National 
C«-ntfr  on  Child  Abuse  and  Neglect 
propose.s  to  initiate  in  Fiscal  Year  1979 
and/or  1980.  depending  on  the  avail- 
ability of  funds,  under  the  Child 
Abuse  Prevention  and  Treatment  Act 
(Pub.  L.  93-247.  as  amended).  This 
notic*'  i.s  being  published  in  order  that 
the  final  R.  D.  «&  S  priorities  may  in- 
corporate and  reflect  the  expertise  of 
individuals  knowledgeable  in  the  field. 

DATE:  In  order  to  be  considered,  com- 
ments must  be  received  no  later  than 
May  8.  1979.  Comments  on  these  pro- 
posed priorities  or  suggestions  for 
other  priorities  are  invited.  No  propos- 
als, concept  papers  or  other  forms  of 
application  should  be  submitted  at 
this  tiJnc. 

ADDRESS:  Comments  should  be  sent 
to:  Associate  Chief.  Children's  Bureau. 
P.O.  Box  1182.  Washington,  D.C. 
20013. 

FOR  FURTHER  INFORMATION 
CONTACT: 

National  Center  on  Child  Abuse  and 
Neglect.  Children's  Bureau/ ACYF. 
P.O.  Box  1182.  Washington.  D.C. 
(202) 755-0593. 

SUPPLEMENTARY  INFORMATION: 
Thi.s  statement  announces  the  pro- 
posed R.  D.  &  S  priorities  to  be  funded 
in  Pi.scal  Year  1979  and/or  1980.  de- 
pending on  the  availability  of  funds, 
under  the  Federal  Child  Abuse  Pre- 
vention and  Treatment  Act.  Public 
nvi»w  of  these  proposed  priorities  is 
being  .sought,  as  required  by  Pub.  L. 
93-247.  as  amended,  in  order  to  draw 
upon  the  experience,  expertise  and 
most  advanced  thinking  of  persons  in 
the  field  and  to  maximize  the  poten- 
tial benefits  of  the  child  abuse  and  ne- 
glect research,  demonstration  and 
service  program. 


The  Children's  Bureau's  National 
Center  on  Child  Abuse  (CB/NCCAN) 
conducts  activities  designed  to  assist 
and  enhance  national,  state,  communi- 
ty, and  citizen  efforts  to  prevent,  iden- 
tify, and  treat  child  abuse  and  neglect. 
The  activities  include:  conducting  re- 
search and  demon.strations:  supporting 
.scrvite  improvement  projects:  provijl- 
ing  technical  assistance;  gathering, 
analyzing  and  disseminating  informa- 
tion and  data  on  research  and  pro- 
grams through  a  clearinghouse,  pro- 
viding grants  to  eligible  States  for 
strengthening  and  improving  their 
child  abu.se  and  neglect  programs;  and 
coordinating  Federal  activities  in  child 
abuse  and  neglect  with  those  of  other 
Federal  agencies,  through  the  Federal 
Advisory  Board  on  Child  Abuse  and 
Neglect.  Thus,  there  are  many  activi- 
ties other  than  research,  demonstra- 
tion and  service  which  require  staff 
and  financial  support  by  CB/NCCAN. 

Previous  and  current  CB/NCCAN 
research,  demonstration  and  service 
aetlviics  have  focased  primarily  on  im- 
proving the  identification  and  treat- 
ment of  child  abuse  and  neglect  by  pa- 
rental caretakers  and  increasing  the 
involvement  of  community-based 
human  service  agencies  in  child  pro- 
tection. The  propo.sed  priorities  indi- 
cate a  specific  program  emphasis  in 
FY  1979  and  PY^1980  on  protection 
for  children  in/residential  institutions, 
primary  and  secondary  prevention  of 
child  abuse  and  neglect,  and  the  treat- 
ment of  child  sexual  abuse.  Residen- 
tial institutions  are  here  defined  to  In- 
clude residential  treatment  centers, 
temporary  and  long-term  shelters,  de- 
tention centers  and  homes,  centers  for 
the  mentally  retarded  and  develop- 
mentally  disabled,  and  foster  care  in- 
stitutions and  homes.  Primary  preven- 
tion is  here  defined  to  include  efforts 
to  provide  the  necessary  educational 
and  social  services  needed  by  families 
in  order  tq  make  it  possible  for  them 
to  manage  their  child-rearing  responsi- 
bilities adequately  and  to  reduce  the 
likelihood  of  child  abuse  and  neglect. 
Secondary  prei'cntion  is  here  defined 
to  include  efforts  to  encourage  fami- 
lies that  are  "at  risk'"  of  child  abuse  or 
child  neglect,  but  have  not  yet  been 
actually  abusive  or  neglectful  to  their 
children,  to  take  .self-initiated  action 
to  get  help  to  solve  their  child  rearing 
problems.  CTitZd  sexual  abuse  is  here 
defined  to  include  contacts  or  interac- 
tions between  a  child  and  an  adult  in 
which  the  child  is  being  used  for  the 
sexual  stimulation  or  gratification  of, 
the  perpetrator  or  another  person. 

The  proposed  priority  to  support  re- 
search on  the  needs  and  resources  for 
child  protection  in  residential  institu- 
tions is  based  on  the  premise  that  spe- 
cific analysis  is  needed  to  effectively 
translate  the  requirements  of  Federal 
and  State  law  and  regulation  regard- 


ing the  prevention,  identification,  re- 
porting, independent  investigation  and 
correction  of  child  maltreatment  in 
residential  institutions  Into  practical 
procedures. 

The  proposed  priority  to  support  pri- 
mary prevention  is  based  on  the  prem- 
ise that  State  and  community  organi- 
zations can  mobilize  existing  agency 
resources  to  bring  about  specific 
changes  in  health,  social  service,  edu- 
cational or  mental  health  services  that 
will  more  adequately  equip  parents  for 
their  child-nurturing  roles. 

The  proposed  priority  to  support 
secondary  prevention  is  based  on  the 
premise  that  public  Child  Protective 
Services  (CPS)  at  the  local  level  can 
incorporate  innovations  already  suc- 
cessfully demonstrated  by  nonpublic 
agencies  which  will  encourage  and 
support  parents  to  seek  help  in  "at 
risk"  situations  and  will  implement 
ways  of  providing  such  help  on  a  vol- 
untary basis. 

The  proposed  priority  on  training  in 
the  treatment  of  child  sexual  abuse  re- 
flects an  increase  in  identified  and  re- 
ported ca.ses  of  intrafamily  child 
sexual  abuse  in  this  country,  the  small 
number  of  professionals  trained  to 
provide  appropriate  treatment  for  vic- 
tims, perpetrators  and  families  in  child 
sexual  abuse  cases,  and  the  legislative 
mandate  contained  in  Pub.  L.  93-247. 
as  amended  (Section  5). 

The  priority  projects  described 
below  are  planned  for  funding  in 
Fiscal  Year  1979  and/or  Fiscal  Year 
1980,  depending  on  the  availability  of 
funds,  for  an  initial  budgetary  period 
of  fifteen  months  including  a  three- 
month  start-up  period.  Continuation 
funding  for  these  projects  is  planned 
either  through  Fiscal  Year  1981  or 
1982.  Total  project  periods  will  be 
either  two  and  one-quarter  or  three 
and  one-quarter  years. 

Specific  comments  and  suggestions 
are  solicited  concerning  each  of  the 
priorities  described  below.  In  addition, 
reviewers  are  invited  to  suggest  any 
additional  research,  demonstration  or 
service  priorities.  Suggested  additional 
priorities  will  be  most  helpful  if  they 
are  presented  in  the  same  format  and 
with  the  same  topical  areas  as  the  pri- 
orities described  in  this  announce- 
ment. No  proposals,  concept  papers,  or 
other  forms  of  application  should  be 
submitted  at  this  time.  Any  such  sub- 
missions will  t>e  discarded.  In  order  to 
maintain  a  procedure  fair  to  everyone, 
applications  will  be  accepted  only  in 
Response  to  the  final  Program  An- 
Jiouncements  to  be  published  at  a  later 
date  in  the  Federal  Register. 

No  acknowledgement  will  be  made  of 
the  comments  received,  but  all  of 
them  will  be  considered  in  finalizing 
the  child  abuse  and  neglect  research, 
demonstration  and  service  improve- 
ment priorities.  In  addition,  all  per- 


sons commenting  on  the  proposed  pri- 
orities will  be  placed  on  the  Child 
Abuse  and  Neglect  mailing  list  and  will 
be  sent  the  final  research,  demonstra- 
tion and  service  improvement  Program 
Announcements  which  will  serve  as 
the  invitation  for  grant  applications. 
It  is  anticipated  that  the  Program  an- 
nouncements will  be  published  in  the 
Spring  of  1979  andikrants  awarded  in 
Fall,  1979.  subject  to  Departmental  ap- 
provals and  the  availability  of  funds. 

Proposed  Project  Descriptions 

(1)  Project  Title:  Research  on  the 
Needs  and  Resources  for  Child 
Protection  in  Residential  Institu- 
tions 

Number,  Cost  and  Duration 

Approximately  three  grants  will  be 
awarded  for  total  project  periods  of 
two  and  one-fourth  years  each.  The 
initial  award  and  subsequent  noncom- 
peting  continuation  award  will  be 
funded  at  a  level  of  $75,000  each. 
Importance  and  Purpose 

Very  little  is  known  about  the  actual 
extent  or  the  exact  nature  of  institu- 
tional abuse  and  neglect  in  the  United 
States.  To  a  large  degree,  this  is  so  be- 
cau.se  the  administrative,  regulatory 
and  proprictarial  systems  which  have 
charge  of  such  institutions  do  not  lend 
them.selves  to  public  monitoring. 
There  Ls  only  meager  data  on  the 
nature,  incidence  and  severity  of  such 
maltreatment  in  residential  institu- 
tions, and  there  are  no  definitive  sta- 
tistics. Yet,  there  is  compelling  public 
responsibility  for  the  public  safety  and 
protection  of  children  in  institutions. 

While  the  CB/NCCAN  does  not 
have  legal  or  regulatory  responsibility 
for  residential  institutions,  it  does 
have  responsibilities  to  provide  leader- 
ship, technical  assistance  and  informa- 
tion that  will  improve  child  protection 
in  such  settings.  Most  institutions  are 
State  or  privately  operated  under  ex- 
isting State  and  local  laws  and  regula- 
tions. State  and  local  legislative  bodies 
and  Regulatory  agencies  determine  and 
implement  enforcement  of  child  abuse 
and  neglect  laws  and  child  protection 
measures  governing  their  operation. 
However,  there  is  a  need  for  more 
practical  experience  or  knowledge  that 
States  and  private  operators  can  look 
to  in  formulating  and  implementing 
child  protective  services  in  residential 
institution.s. 

These  projects  will  define,  through 
field  research,  various  approaches  to 
the  development  and  implementation 
of  appropriate  policies,  regulations 
and  administrative  procedures  which 
will  support  effective  prevention,  iden- 
tification, investigation  and  corrective 
action  of  child  abuse  and  neglect  in  in- 
stitutional setting.s. 
Background 

Approximately  1%  of  the  child  popu- 
lation of  the  United  States,  or  about 


754,000  children,  are  in  some  form  of 
residential  or  foster  family  care.  While 
the  number  seems  relatively  small,  the 
public  responsibility  for  these  children 
is  great.  In  many  cases,  these  children 
are  in  institutional  care  because  soci- 
ety, acting  through  public  agencies, 
has  determined  that  their  care  and 
nurture  cannot  be  provided  by  their 
families  and  has  intervened  to  provide 
it  in  place  of  families.  In  other  cases, 
these  children  are  in  institutional  care 
because  their  families  have  recognized 
their  inability  to  cope  with  special 
physical  or  emotional  handicaps  and 
have  chosen  or  been  forced  by  these 
circumstances  to  seek  alternative  ways 
to  care  for  their  children.  In  any 
event,  there  is  strong  public  responsi- 
bility for  the  adequate  safety  and  pro- 
tection of  children  in  institutions. 

As  part  of  the  eligibility  for  State 
grants,  required  by  Pub.  L.  93-247.  as 
amended,  each  State  must  provide  fj 
the  reporting  of  known  or  susp«<?ted 
incidents  of  child  abuse  and  n^lect  in 
such  a  way  that  the  legally  authorized 
Investigative  agency  may  not  be  made 
responsible  for  Investigating  Itself  If  It 
also  happens  to  be  responsible  for  run- 
ning residential  programs  for  children. 

In  Fiscal  Year  1978.  a  total  of  47 
States  had  attained  full  or  conditional 
eligibility  for  State  grants.  It  is  expect- 
ed that  the  number  will  reach  50 
during  Fiscal  Year  1979.  To  meet  the 
eligibility  requirements  as  they  affect 
Institutional  child  maltreatment. 
States  have  vested  investigative  au- 
thority In  various  agencies. 

In  September.  1978.  the  National 
Center  on  Child  Abuse  and  Neglect 
awarded  four  demonstration  grants  on 
the  "Investigation  and  Correction  of 
Child  Abase  and  Neglect  In  Residen- 
tial Institutions."  Eligibility  for  these 
grants  was  limited  to  State  agencies 
with  legal  authority  to  make  Investiga- 
tions and  take  corrective  action.  The 
grantees  are  the  Utah  Division  of 
Family  Services,  the  Massachusetts 
Office  for  Children.  The  District  of 
Columbia  Social  Rehabilitation  Ad- 
ministration, and  the  New  Jersey  Divi- 
sion of  Youth  and  Family  Services. 

The  Utah  project  has  contracted 
with  the  Department  of  Special  Edu- 
cation of  Utah  State  University  to 
serve  as  the  organizer  and  sponsor  of  a 
team  to  develop  and  validate  a  system 
for  reporting  known  and  suspected 
cases  of  inslitutional  abuse  or  neglect, 
to  act  as  the  State's  independent  in- 
vestigative authority  and  to  recom- 
mend corrective  action. 

The  Massachu.setts  project  will 
create  substate  regional  visitation- 
review  committees  and  a  statewide 
task  force  to  address  primary  preven- 
tion issues,  refine  licensing  and  stand- 
ard setting  functions  for  residential 
placements  of  children,  and  refine  the 


mechanisms  worked  out  with  the 
State  Department  of  Welfare  for  re- 
ceiving reports  and  investigating  and 
correcting  individual  cases. 

The  District  of  Columbia  project  will 
initiate  a  system  for  allowing  residents 
to  report  maltreatment  by  signing 
their  names  to  a  form  and  depositing 
it  directly  into  locked  boxes  which  will 
be  checked  dally.  These  reports,  to- 
gether with  staff-initiated  "unusual 
Incident  reports,"  will  begin  an  investi- 
gative and  corrective  process  that  will 
involve  independent  investigators,  a 
review  panel  which  will  include  resi- 
dents and  outside  advocates  and  will 
make  recommendations  to  the  Admin- 
istrator of  the  Social  Rehabilitation 
Administration.  In  addition,  the  proj- 
ect win  provide  Advance  Counseling 
Groups  for  staff  on  alternative  meaas 
of  dealing  with  staff-child  confronta- 
tions and  discipline. 

New  Jersey's  project  will  examine 
and  test  three  different  approaches  to 
advocacy  and  procedures  using  inter-  - 
nal.  State  administered  and  private 
citizen  advocacy  systems  of  investiga- 
tion. It  win  also  make  a  major  effort 
at  raising  awareness  of  institutional 
employees  of  their  responsibility  to 
report  known  and  suspected  cxse.";  of 
child  maltreatment. 

Expected  Findings 

These  projects  are  designed  to  gen- 
erate knowledge  about  the  nature, 
scope,  and  severity  of  residential  child 
maltreatment  and  to  analyze  and 
define  appropriate  alternative  ap- 
proaches for  protecting  children  in 
residential  Institutions  against  abu.se 
or  neglect.  The  hypothesis  underlying 
Ihese  projects  is  that,  with  better  defi- 
nition and  analysis  of  the  dimensions 
of  the  problem,  the  inferred  need  for 
institutional  child  protective  measures 
can  be  directly  addressed.  The  results 
of  these  projects  will  be  definitions  of 
protective  service  requirements,  model 
approaches  and  recommended  policies, 
protocols,  procedures  and  materials 
that  can  be  used  by  the  States  in  im- 
plementing on-going  systems  to  pro- 
vide child  protection  in  residential  in- 
stitutions. 

Methodology 

Approximately  three  grants  will  be 
awarded  to  agencies  or  organizations 
with  field  research  capability  and  with 
the  appropriate  access  to  Institutions 
proposed  as  the  source  of  research  in- 
formation. Among  the  approaches 
that  these  projects  may  choo.se  are:  ( 1 ) 
Collaboration  with  the  four  demon- 
stration projects  described  in  the 
Background  section  above  In  order  to 
analyze,  synthesize  and  develop  guide- 
lines from  their  experiences;  (2)  inves- 
tigative studies  In  Institutional  .set- 
tings of  factors  contributing  to  inci- 
dence of  child  maltreatment;  (3)  ".state 
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of  the  art"  studies  to  Identify  existing 
or  planned  residential  protective  ser\- 
Ices  systems;  (4)  analysis  of  policy  and 
procedural  requirements  for  providing 
residential  protective  services;  and  (5) 
feasibility  studies  for  collecting  and 
analyzing  data  on  the  incidence  of 
child  maltreatment  in  residential  insti- 
tutions. 

Utilization 

The  findings  of  these  projects  will 
be  directly  disseminated  to  State  Child 
Protective  Serv'ice  agencies,  other  rele- 
vant State  and  Federal  agencies  and 
decisionmalcers,  and  private  and  quasi- 
public  advocacy  organizations  (such  as 
State  Committees  for  Children  and 
Youth).  FintMngffTvTTI  also  be  reviewed 
by  thr  Federal  Advisory  Board  on 
Child  Abuse  and  Neglect  and  be  used 
there  to  inform  future  research,  dem- 
onstration and  service-improvement 
t*^  planning. 

(2)  PROJECT  title:  DEMONSTRATIONS  OF 
STATE  AND  COMMUNITY  ACTION  TO  PRE- 
VENT CHILD  ABUSE  AND  NEGLECT 

Number,  Cost  and  Duration 

Approximately  12  grants  will  be 
awarded  for  total  project  periods  of 
three  and  one-fourth  years  each.  The 
initial  award  and  subsequent  noncom- 
peting  continuation  awards  will  be 
funded  at  a  level  of  $50,000  each. 

Importance  and  Purpose 

Through  these  grants,  CB/NCCAN 
will  test  the  assumption  that  existing 
service  systems  can  be  mobilized  to 
provide  family  supportive  services  to 
prevent  child  abus<'  and  neglect  and 
that  organized,  ongoing  and  efficient  , 
approaches  can  be  developed  and  thus 
transform  primary  prevention  efforts 
from  rhetoric  to  action.  The  larger 
and  encompassing  policy  question 
which  will  be  examined  is  whether  or 
not,  and  by  whom  and  in  what 
manner,  can  small  amounts  of  money 
be  used  to  effect  and  augment  needed 
planning  and  utilization  of  primary 
prevention  activities.  Eligible  recipi- 
ents of  such  financial  support  to  un- 
dertake prevention  efforts  will  be 
State  and  local  public  and  private  non- 
profit agencies  or  organizations  and 
minority  private  nonprofit  organiza- 
tions (including  Black.  Native  Ameri- 
can. Hispanic  and  other  cultural  mi- 
nority populations  and  migrant  farm- 
workers. 

Background 

In  the  recent  past,  there  has  been  a 
heavy  emphasis  on  programs  and  proj- 
ects which  focus  on  the  treatment  of 
child  abuse  and  neglect  (i.e.,  services 
to  decrease  or  eliminate  the  possibility 
of  recurrence  of  child  abuse  and  ne- 
glect). A  variety  of  techniques  for  sup- 
porting and  treating  abusive  and  ne- 
glectful parents,  ranging  from  psychi- 


atric consultation  to  lay  therapy,  and 
surrogate  parenting  to  participation  In 
self-help  groups  (such'  as  Parents 
Anonymous)  have  been  tested  and 
often  proven  successful. 

By  definition,  primary  prevention 
can  be  considered  to  encompass  the 
bulk  of  supportive,  stress-reducing 
community  services  and  can  Include 
many  existing  primary  prevention  ac- 
tivities. Services  such  as  those  offered 
by  school  systems  with  breakfast  and 
lunch  programs,  community-based 
family  planning  services  and  prenatal 
care  through  health  clinics,  to  name  a 
few.  are  well  known. 

Primary  prevention  efforts  have 
been  lauded  by  professionals  and  para- 
professionals  in  those  fields  which 
most  often  are  Involved  In  child  abuse 
and  neglect  concerns  (such  as  child 
protective  service  workers,  medical 
and  health  personnel,  law  enforce- 
ment officials  and  educators).  Yet, 
many  of  these  groups  of  Involved  pro- 
fessionals and  paraprofessionals  work- 
ing within  taditional  state  and  local 
human  service  programs  explain  that 
their  mandated  work  tasks  are  too 
often  crlsls-orlented  and  allow  no  time 
for  involvement  in  needed  prevention 
services. 

Moreover,  many  of  the  traditional 
primary  prevention  services  are  insuf- 
ficient and  are  rarely  part  of  a  well 
thought  out  system  to  prevent  the 
most  severe  forms  of  parent-child  dys- 
functlonlng— child  abuse  and  neglect. 
Many  of  the  newly  tested  primary  pre- 
vention services,  such  as  parent  educa- 
tion and  coping  classes,  are  not  uti- 
lized extensively.  In  addition,  there 
are  new  primary  prevention  plans 
which  are  being  conceptualized  but 
have  not  yet  been  tested. 

To  date,  there  has  been  no  wide- 
spread, structured  commitment  and 
funding  for  primary  prevention  activi- 
ties by  agencies  and  organizations  at 
the  state  and  local  level.  There  exists 
within  planning  and  advocacy  units 
for  children  and  families  and  within  a 
number  of  other  agencies,  a  great  po- 
tential to  set  In  place  a  structure 
through  which  planning,  organizing 
and  overseeing  state  or  local  primary 
prevention  efforts  can  be  accom- 
plished. The  structure  could  be.  for  ex- 
ample, a  comprehensive  plan  to  assure 
the  availability  of  a  nurfibor  of  needed 
primary  prevention  services  in  a  state 
or  locality;  or  a  design  to  alter  those 
state  procedures  most  amendable  to 
change,  which  will  allow  for  and  facili- 
tate primary  prevention  activities. 

Minority  organizations,  as  well, 
should  have  a  major  role  In  the  devel- 
opment and  testing  of  primary  preven- 
tion structures.  Indeed,  minority  orga- 
nizations, representing  large  economi- 
cally disadvantaged  populations,  are 
acutely  aware  of  the  difficulties  of 
raising     children     and     maintaining 
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family  organization  when  unsafe  and 
otherwise  unfit  housing,  a  scarcity  of 
food  and  money  are  pervasive  prob- 
lems. 
Expected  Findings 

CB/NCCAN  expects  to  identify  ap- 
proaches to  child  abuse  and  neglect 
prevention  that  appear  to  be  particu- 
larly promising  for  further  develop- 
ment and  widespread  implementation. 

MethodoloHftT' 

Approximately  twelve  projects  will 
be  funded  to  demonstrate  how  social 
and  Institutional  forces  can  be  enlisted 
to  prevent  child  maltreatment  before 
it  occurs.  Through  grants  to  approxi-  - 
mately  six  State  agencies  or  organiza- 
tions, three  metropolitan  area  public 
or  private  agencies  or  organizations 
and  three  minority  organizations,  this 
primary  prevention  effort  will  seek  to: 
(1)  Strengthen  those  societal  forces 
which  can  prevent  child  abuse  and  ne- 
glect, and  (2)  lessen  or  counteract 
those  societal  forces  which  can  lead 
families  to  abuse  or  neglect  their  chil- 
dren. These  projects  are  expected  to 
demonstrate  practical  approaches  to 
prevention  such  as:  encouraging/re- 
quiring hospitals  to  provide  pre-  and 
post-natal  counseling  for  parents;  in- 
stituting family  education  and  sup- 
portive social  .services  in  public 
schools:  providing  parent/family  edu- 
cation and  courses  on  child  rearing 
skills  for  adults  through  public  schools 
and  community  education;  strengthen- 
ing informal  helping  networks 
through  the  Improvement  of  Informa- 
tion and  Referral  services;  and  mount- 
ing public  education  on  family  support 
resources  through  the  public  media. 

Utilization 

Information  on  how  to  devise  sys- 
tems for  assuring  primarS  prevention 
services  is  clearly  needed  at  the  state 
and  local  level.  The  exploration  of  this 
question  can  provide,  on  the  one  hand, 
models  of  how  such  systems  can  be 
best  developed  and,  on  the  other  hand. 
Insight  into  specific  areas  and  process- 
es for  further  development.  / 

(3)  PROJECT  title:  COLLABORATIVE  HE- 
SEARCH  STUDY  OF  STATE  AND  COMMUNI- 
TY ACTION  TO  PREVENT  CHILD  ABUSE 
AND  NEGLECT 

Number,  Cost  and  Duration  of  Project 

One  grant  will  be  awarded  for  a  total 
project  period  of  three  and  one-fourth 
years.  The  Initial  award  and  subse- 
quent noncompetlng  continuation 
awards  will  be  funded  at  a  level  of 
$100,000. 
Importance  and  Purpose  of  the  Project 

Through  this  grant,  CB/NCCAN  will 
support  a  collaborative  analysis  of  the 
approaches  and  Implementation  of  the 
Demonstration  of  State  and  Commu- 


nity Action  to  Prevent  Child  Abuse 
and  Neglect.  The  project  will  serve  as 
the  focal  point  for  a  collaborative 
effort  undertaken  with  the  demonstra- 
tion projects  to  collect  and  analyze  in- 
formation on  how  primary  prevention 
can  be  made  part  of  the  programs  of 
existing  service  systems  and  what  are 
the  most  promising  programmatic  ave- 
nues for  effecting  preventive  results. 
Thus,  the  project  will  be  the  principal 
vehicle  for  utilization  and  dissemina- 
tion of  the  demonstration  findings  to 
other  State  and  community  organiza- 
tions and  agencies  capable  of  replicat- 
mg^  their  successful  programs. 

Back(iround 

tSee\ame  section  under  (2)  above!' 
Expected  Findings 

[Seej^ame  section  under  (2)  above] 
Methodology 

The  project  will  establish  a  collabo- 
rative relationship  with  the  (approxi- 
mately) 12  Demonstration  projects  of 
State  and  Community  Action  to  Pre- 
vent Child  Abuse  and  Neglect.  It  will 
serve  as  a  central  coordinator  to;  (1) 
Analyze  each  project's  plans;  (2) 
design  a  research  framework  for  ana- 
lyzing the  proces.ses  of  projects'  imple- 
mentation; (3)  develop  data  collection 
Instruments  for  addressing  process 
issues;  (4)  analyze  the  data;  and  (5) 
prepare  a  d^crlptlve  and  analytical 
report  on  cross-project  findings.  The 
project  will  meet  with  the  demonstra- 
tion project  directors  on  a  semiannual 
basis,  make  annual  site  visits  and  re- 
ceive project  progress  reports  on  a 
quarterly  basis  as  a  means  of  gather- 
ing data  and  insuring  effective  collabo- 
ration with  the  demonstration  proj- 
ects. 

Utilization 
[See  same  section  under  (2)  abovel 

(4)  PROJECT  title:  CHILD  PROTECTION 
AGENCY  MANAGEMENT  OF  PARENTAL 
SELF-REFERRALS 


Number,  Cost  and  Duration 

Approximately  8  grants  will  bt* 
awarded  for  total  project  periods  of 
two  and  one-fourth  years  each.  The 
Initial  award  and  subsequent  noncom- 
petlng continuation  awards  will  be 
funded  at  a  level  of  $40,000  to  $60,000 
each. 
Importance  and  Purpose 

Public  c!aid  protection  agencies 
need  to  implement  effective  ways  of 
handling  self-referrals,  as  well  as  the 
opportunity  ajid  the  incentive  to  make 
their  services,  and  those  of  their  com- 
munity, responsive  to  the  needs  of  vol- 
untary clients. 

These  projects  will  seek  to  improve 
the  effectiveness  of  child  protection 
agencies  through  the  development  of 
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systems  for  the  receipt,  assessment, 
case  management  and  treatment  of 
self-referrals  which  are  responsive  to 
the  needs  and  special  concerns  of  vol- 
untary clients.  In  addition,  procedures 
for  establishing  accountability  for  vol- 
untary, private  treatment  of  identified 
abuse  and  neglect  cases  and  referral  of 
high-risk  cases  to  sources  outside  the 
formal  child  protection  system  will  be 
developed.  Efforts  will  be  aimed  at  the 
development  of  a  comprehensive  serv- 
ice network  from  in-take  to  followup 
which  will  provide  compassionate,  fair 
and  voluntary  services  to  self-referred 
families. 

Background 

Increased  public  awareness  concern- 
ing the  availability  of  treatment  for 
child  abusing  and  neglecting  families 
has  Increased  the  rate  of  self-referrals 
In  recent  years.  According  to  American 
Humane  Association  1976  statistics  of 
reported  cases  from  31  States,  approxi- 
mately 7%  (or  6.700)  of  the  cases  re- 
ported to  public  child  protection  agen- 
cies fall  Into  the  category  of  self-refer- 
ral. An  even  greater  number  of  self-re- 
ferrals from  families  whose  problems 
include  actual  or  potential  child  mal- 
treatment are  received  by  private 
family  service  agencies  each  year. 

Based  on  the  experience  of  the  Joint 
demonstration  projects,  the  CB/ 
NCCAN  Treatment  and  Innovative 
projects,  and  Parents  AnonyTnous.  we 
know  that  programs  can  maximize  the 
number  of  families  voluntarily  re- 
questing assistance,  increase  early  in- 
tervention efforts  and  improve  treat- 
ment prognosis  by  tailoring  the  type 
and  management  of  ser\ices  to  fit  the 
needs  of  self-referred  clients.  For  ex- 
ample, self-referrals  constituted  60% 
of  the  caseload  of  the  Family  Stress 
Center  in  San  Diego,  which  empha- 
sized the  voluntary  aspects  of  preven- 
tion and  treatment  In  a  nonthreaten- 
ing  atmosphere.  The  community-based 
prevention  and  treatment  projects 
funded  in  FY  1978  have  carried  this 
concern  further  by  instituting  a  vari- 
ety of  self-referral  programs  in  non- 
Child  Protective  Service  settings. 

Methodology 

The  grants  will  be  awarded  to  State, 
multicounty.  county  or  local  public 
child  protection  agencies.  An  effort 
will  be  made  to  fund  projects  In  demo- 
graphically  and  culturally  diverse  set- 
tings. E^ach  project  will  be  required  tb 
document  the  cooperation  of  the  ap- 
propriate community  prevention  and 
treatment  referral  resources.  (Projects 
may  enter  Into  contractural  relation- 
ships with  private  agencies  to  provide 
Intake  and  treatment  services.) 

Each  project  will  also  be  required  to 
develop  a  system  for.  (1)  Improved  and 
supportive  handling  of  self-referrals 
which  are  received  by  the  mandated 
child  protection  agency,  and  (2)  co- 


ordination and  joint  management  of 
self-referrals  which  are  received  by 
other  agencies  or  professionals  in  the  ' 
community.  Methods  for  improving  in- 
ternal management  of  self-referrals 
coul(f*  involve:  specialized  intake  and 
investigation  procedures.  policies 
which  minimize  Intrusion  on  family 
life  and  support  individual  rights  of 
self-determination,  increased  availabil- 
ity of  prevention  and  outreach  serv- 
ices, provision  of  supportive  services 
(such  as  group  treatment  and  parent 
aides)  which  maximize  clients'  willing- 
ness to  share  their  problems,  and  im- 
proved community  referral  systems  to 
resources  which  are  most  appropriate 
for  voluntary  clients.  Methods  for  im- 
proving coordination  of  self-referrals 
received  by  community  agencies  could 
include:  guidelines  for  appropriate 
handling  of  reports  to  child  protection 
agencies  of  self-referred  cases,  provi- 
sions for  waiving  formal  child  protec- 
tion agency  investigations  in  selected 
cases,  contracts  of  cooperation  be- 
tween child  protection  agencies  and 
community  service  agencies,  and  moni- 
toring systems  for  maintaining  treat- 
ment accountability  for  voluntary  cli- 
ents. 

UtilUation 

The  Information  gained  and  the  pro- 
gram components  developed  will  be 
communicated  to  the  more  than  3.000 
public  child  protection  agencies  across 
the  country.  It  is  expected  that  report- 
ing and  referral  gviidelines,  model  con- 
tracts of  interagency  cooperation,  and 
specialized  procedures  for  the  manage- 
ment and  treatment  of  voluntary  cli- 
ents, will  be  utilized  by  CPS  agencies 
to  restructure  improved  community 
coordination  and  handling  of  self-re- 
ferrals. 

(5)  PROJECT  title:  CHILD  SEXUAL  ABUSE 
TREATMENT  TRATNUIG  INSTITUTE 

Sumber,  Cost  and  Duration 

Approximately  one  grant  will  be 
awarded  for  a  total  project  period  of 
three  and  one-fourth  years.  The  Initial 
award  will  be  approximately  $100,000. 
Noncompeting  continuation  awards 
will  be  funded  at  a  level  of  $300,000. 

Importance  and  Purpose 

The  proposed  project  addresses  the 
problem  of  providing  quality  profes- 
sional training  on  the  treatment  of 
incest  and  child  sexual  abuse  in  set- 
tings where  therapeutic  lnter\'entions 
can  be  effectively  demonstrated. 

Background 

While  it  is  generally  agreed  that  or- 
dinary instructional  programs  or  work- 
shops are  not  sufficient  to  provide  the 
kind  of  treatment  skills  or  level  of  un- 
derstanding necessary  to  work  with  in- 
cestuous families,  existing  specialized 
treatment  programs  do  not  have  ade- 
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quate  staff  or  resources  needed  to  de- 
velop comprehensive,  in-ser\'ice  train- 
ing components.  Recognizing  this. 
Congress  amended  Pub.  L.  93-247  to 
provide  support  for  the  provision  of 
personnel  training  in  the  area  of  child 
sexual  abuse.  The  purpose  of  the  pro- 
posed project  is  to  test  the  feasibility, 
lay  the  groundwork  and  develop  the 
methodology  for  the  fyll  implementa- 
tion of  training/treatment  centers  on 
a  regional  basis.  It  will  address  such 
questions  as:  Number  of  personnel 
that  can  be  trained  per  year;  effective- 
ness of  various  training  methods; 
number  of  staff  and  clients  needed  to 
maintain  training  components;  and 
cost-effectiveness  of  various  methods. 

Expected  Findings 

Primary  questions  to  be  addressed 
by  the  proposed  training/treatment 
projects  are: 

•  What  are  the  best  means  of  trans- 
ferring clinical  skills  and  knowledge 
within  a  treatment  setting? 

•  What  are  the  most  effective,  repli- 
cable  training  techniques  for  dealing 
with  a  sen.sltlve  and  difficult  subject 
such  as  incest? 

•  What  is  the  maximum  number  of 
professionals  that  can  be  trained  at 
one  time,  and  what  is  the  minimum 
length  of  time  necessary  for  an  effec- 
tive training  program? 

•  What  combination  of  staff/client/ 
trainee  ratios  are  conducive  to  the  suc- 
cess of  an  in-ser\'ice  training  program? 

•  What  types  of  replicable  training/ 
treatment  models  are  most  cost-effec- 
tive in  terms  of  numbers  served  and 
quality  of  training  experience? 

As  a  secondary  benefit,  we  expect 
these  projects  to  continue  refining 
clinical  treatment  methods. 

Methodology 

One  pilot  project  will  be  established 
for  the  purpose  of  planning,  develop- 
ing, and  implementing  the  ground- 
work for  comprehensive  institutes  on' 
the  training  and  treatment  of  child 
sexual  abuse.  The  proposed  demon- 
.stration  project  will  develop  and  refine 
the  specific  approaches  and  method- 
ologies that  are  most  applicable  and 
cost-effective  for  future  training/ 
treatment  efforts.  Activities  will  in- 
clude, but  are  not  to  be  limited  to:  in- 
service  programs  for  the  training  of 
personnel  involved  in  the  treatment  of 
child  sexual  abuse:  refinement  of  spe- 
cific therapeutic  treatment  tech- 
niques; technical  assistance  in  the  area 
of  case  consultation:  and  the  develop- 
ment of  resource  and  training  materi- 
als for  use  by  other  child  protection 
and  family  treatment  programs. 

Because  the  proposed  project  will  be 
focused  primarily  on  in-service  train- 
ing (requiring  actual  therapeutic  in- 
volvement with  client  families),  poten- 


tial grantees  must  be  ongoing,  child 
sexual  abuse  treatment  programs  of 
demonstrated  effectiveness  in  order  to 
be  eligible  for  funding.  In  addition, 
their  services  must  be  related  to  public 
child  protection  agencies  In  order  to 
insure  that  necessary  linkages  and 
institutionalization  of  the  programs 
are  maintained.  The  methodology  for 
in-service  training  programs  will  in- 
clude the  provision  for  training  com- 
munity teams  of  professionals  who 
function  as  treatment  supervisors  or 
lead  therapists  in  their  own  service 
settings.  Written  support  of  their 
agencies*  to  implement  treatment  pro- 
grams will  be  required.  Training  will 
consist  of  intensive,  in-.service  clinical 
experiences  at  the  grantee  agency, 
supplemented  by  course  work,  training 
seminars,  and  structured  supervision 
of  assigned  caseloads.  Initial  in-service 
training  programs  c^uld  be  followed 
up  by  advanced  "programs  several 
months  later. 

While  the  proposed  project  will  act 
as  a  forerunner  or  small  scale  model  of 
the  kuisgier.  comprehensive  training/ 
treatment  centers  described  in  Pub.  L. 
93-247,  as  amended,  its  primary  pur- 
pose will  be  to  refine  the  strategies 
and  methodology  of  undertaking  a 
major  in-service  training/treatment 
approach  to  staff  development  and 
skill  building  on  a  national  basis. 

Utilization 

The  proposed  project  is  intended  to 
develop  the  framework,  demonstrate 
feasible  methodologies,  and  serve  as  a 
model  for  a  comprehensive  approach 
to  in-service  training  which  is,  thus 
far,  relatively  untested  in  the  field  of 
child  protection.  The  findings  and 
techniques  developed  by  this  short- 
term  demonstration  will  be  used  in 
preparing  the  guidelines  for  future 
staff  development  efforts  in  the  area 
of  sexual  abuse  and  professional  train- 
ing In  the  treatment  of  other  forms  of 
child  abuse  and  neglect.  In  addition,  it 
will  develop  a  cadre  of  training/treat- 
ment centers  with  the  experience,  ex- 
pertise, and  potential  ability  to  imple- 
ment training  programs  on  a  national/ 
regional  basis  without  the  need  for 
lengthy  start-up  periods. 

(CataloK  of  Federal  Domestic  Assistance 
Program  Number:  13.628— Child  Develop- 
ment—Child Abuse) 

Dated:  February  27.  1979.  ^/ 

Blandina  CArdinas  RamVq^z^ 
Commissioner  for  Childr?ft, 
Youth  and  Families. 

Approved:  March  5.  1979. 

Arabella  ^artinez. 
Assistant  Secretary  for 
Human  Development  Services. 

IFR  Doc.  79  7060  Piled  3-8  79:  8:45  am) 
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[3510-60-M] 

DEPARTMENT  OF  COMMERCE 

Notional  Talocommunicotiont  ond  Information 
Administration 

I1SCFR  Port  33011 

[Docket  No.  78-1] 

PUBLIC  TELECOMMUNICATIONS  FACILITIES 
PaOGRAM 

Planning  and  Construction  Grants 

AGENCY:  National  Telecommunica- 
tions and  Information  Administration. 
U.S.  Department  of  Commerce. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  The  National  Telecom- 
munications and  Information  Adminis- 
tration (NTIA),  U.S.  Department  of 
Commerce,  seelis  public  comment  on 
proposed  rules  and  policies  to  govern 
its  administration  of  grants  under  the 
Public  Telecommunications  Financing 
Act  of  1978  (Pub.  L.  95-567.  92  Stat. 
2405).  The  Act  authorizes  the  issuance 
of  planning  and  construction  grants 
for  public  telecommunications  faci- 
lite.s.  This  action  is  required  because 
the  Act  transferred  the  former  Educa- 
tional Broadcasting  Facilities  Program 
from  the  Department  of  Health.  Edu- 
cation, and  Welfare  to  NTIA  and 
broadened  its  application. 

DATES:  Comments  should  be  submit- 
ted on  or  before  April  12,  1979. 

ADDRESS:  An  original  and  seven 
copies  of  comments  should  be  sent  to 
the  National  Telecommunications  and 
Information  Administration.  Office  of 
thf  Chief  Counsel.  Room  703.  1800  G 
Street.  N.W.  Washington.  DC.  20504. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  Salomon.  (202)  395-5616. 

SUPPLEMENTARY  INFORMATION: 
In  the  matter  tf  Public  Telecommu- 
nication Facilities  Program;  Notice  of 
Proposed  Rulemaking: 

1.  The  National  Telecommunications 
and  Information  Administration 
(NTIA).  U.S.  Department  of  Com- 
merdt  (DOC),  has  before  it  the  Ad- 
vance Notice  of  Proposed  Rulemaking 
in  this  proceeding,  published  on  Janu- 
ary 3.  1979.  44  FR  897.  and  comments 
filed  in  response  to  the  Advance 
Notice.' 

2.  The  Advance  Notice  sought  to 
identify  issues  to  be  addressed  in  the 
process  of  developing  rules  for  the  is- 
suance of  planning  and  construction 
grants  for  public  telecommunications 
facilities  under  the  Public  Telecommu- 
nication Financing  Act  of  1978.  Pub.  L. 
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95-567.  92  Stat.  2405  (PTFA).  That 
publication  was  part  of  our  continuing 
effort  to  insure  and  maximize  mean- 
ingful public  participation  in  the  de- 
velopment of  the  rules.  (See  Executive 
Order  12044.  Improving  Government 
Regulations.  43  FR  12661  (March  24. 
1978);  and  DOC  Request  for  Public 
Comment  43  FR  23170  (May  30. 
1978)).  Other  efforts  consisted  of  the 
distributing  of  approximately  1500 
copies  of  an  issues  paper  to  members 
of  the  interested  public,  the  industry 
and  trade  press,  and  the  convening  of 
a  public  meeting  on  December  19.  1978 
at  which  the  issues  paper  and  a  draft 
of  the  Advance  Notice  were  discussed 
and  debated  by  NTIA  staff,  industry 
representatives,  and  members  of  the 
interested  public.^ 

3.  The  PTFA  modifies  the  Communi- 
cations Act  of  1934,  as  amended.  47 
U.S.C.  §  1  e<  seg.  (statutory  references 
are  to  the  Communications  Act).  In 
part,  the  PTFA  transfers  the  Educa- 
tional Broadcasting  Facilities  Program 
(EBFP)  from  the  Department  of 
Health,  Education,  and  Welfare 
(HEW)  to  DOC.  Substantively,  the 
Act: 

(i)  Permits  for  the  first  time  Federal 
funding  for  the  nonbroadcast  distribu- 
tion of  noncommercial  educational 
and  cultural  radio  and  television  pro- 
grams and  related  instructional  or  in- 
formational materials  (Sections  390 
and  397(14)); 

(ii)  Permits  Federal  funding  for  the 
planning  of  any  project  that  may  be 
funded  under  the  Act  (Section  392(c)): 

(iii)  Provides  that  not  less  than  75 
percent  of  appropriated  funds  "shall 
be  available"  '  for  the  extension  of 
public  telecommunications  services  to 
areas  not  presently  receiving  such 
service  (Section  393(c));  and 

(iv)  Requires  that  "special  considera- 
tion" be  given  to  applications  which 
would  increase  minority  and  womens 
"ownership  of,  operation  of.  and  par- 
ticipation in  public  telecommunica- 
tions entities"  (Section  392  (f)).« 

4.  The  Advance  Notice  listed  four 
general  categories  of  issues  to  be  con- 
sidered in  this  proceeding: 


'  The  parties  filing  comments  are  listed  in 
Appendix  A.  Some  of  the  parlies  listed  filed 
comments  in  response  to  the  Issues  paper 
di.srus&ed  in  paragraph  2.  infra. 


-The  parties  attending  the  meeting  are 
listed  in  Appendix  B.  The  meeting  was  re- 
corded and  a  full  transcript,  together  with 
the  issue.s  paper  are  included  in  the  public 
file  which  is  located  In  Room  703.  1800  O 
Street.  N.W..  Washington.  D.C.  20504. 

'We  agree  with  the  numerous  comments 
that  the  phrase  "shall  l>e  available"  for  ex- 
tension does  not  establish  a  rigid  allocation 
of  the  appropriation  but.  rather,  establishes 
funding  priorities  between  eligible  appli- 
cants. Thus.  if.  after  funding  all  approvable 
extension  applications,  the  75  percent  set 
aside  has  not  t>een  exhausted,  the  t>alance 
will  be  utilized  to  fund  other  eligible  appli- 
cants within  their  order  of  priority.  (See  Ad- 
vance Notice,  44  PR  at  898.) 

'Section  393(b)(3)  requires  that  grants  be 
approved  which  would  achieve  "the  develop- 
ment of  public  telecommunications  facilities 
owned  by.  operated  by.  and  available  to  mi- 
norities and  women  •  •  •". 


•  EligibilLft'  of  Applicants 

•  Priorit^-AQJong  Applicants 

•  Processing  and  Evaluation  of  Ap- 
plications 

■  •  Administration  and  Recovery  of 
Grant  Funds 

The  numerous  comments  received  in 
response  to  that  publication  have  been 
extremely  valuable  in  the  shaping  of 
the  propo.sed  rules,  which  are  printed 
below.  The  four  categories  of  issues 
will  be  discussed  in  order. 

Eligibility  of  Applicants 

5.  Eligibility  of  applicants  was  per- 
haps the  most  frequently  addressed 
issue  In  the  comments  on  the  Advance 
Notice.  The  two  major  topics  in  these 
comments  centered  on  the  status  of 
religious  groups  and  the  role  of  Inter- 
nal Revenue  Code  Section  501(c)(3). 
Before  presenting  our  proposals  in 
this  area,  it  would  be  helpful  to  review 
the  relevant  portions  of  the  Act  which 
framed  our  conclusions. 

6.  The  primary  purpose  of  the  Act  is 
the  extension  of  "public  telecommuni- 
cations services"  (defined  as  noncom- 
mercial educational  and  cultural  radio 
and  television  programming  and  relat- 
ed noncommercial  instructional  or  in- 
formational materials)  to  as  many  citi- 
zens as  possible.  (Sections  390  and 
392(14).)  To  accomplish  this  goal.  Con- 
gress has  authorized  DOC  to  fund  the 
planning  and  construction  of  facilities. 
Eligible  applicants  must  be  organized 
primarily  for  educational  or  cultural 
purposes  and  must  agree  to  use  their 
PTFP-funded  facilities  "only"  for  the 
provision  of  public  telecommunica- 
tions services.  (Section  392(a).) 

7.  As  long  as  the  primary-purpose 
test  of  Section  392(a)  is  satisfied,  there 
are  no  questions  concerning  the  eligi- 
bility of  a  "noncommercial  educational 
or  public  broadcast  station,"  a  State  or 
local  government  (or  any  agency 
thereof)"  or  a  "political  or  special  pur- 
pose subdivision  of  a  State,"  (Section 
392(a)(1).)  The  difficult  questions 
arise  when  the  applicant  is  a  "Non- 
commercial telecommunications  entity 
or  a  nonprofit  foundation  corporation 
institution  or  association  •  •  *.  '  (Id.) 

8.  In  paragraph  14  of  the  Advanced 
Notice,  we  questioned  whether 
churches  and  other  religious  groups, 
labor  unions,  fraternal  groups  and  spe- 
cial interest  groups,  such  as  NOW  and 
the  NAACP,  could  qualify  for  funding. 
We  propose  to  accept  applications  for 
qualified  subsidiaries  of  these  organi- 
zations but  with  several  safeguards  to 
assure  that  the  services  provided  by 
these  groups  meet  the  definition  of 
Section  397(14)  of  the  Act. 

9.  As  an  initial  measure  of  eligibility, 
we  would  require  that  non-governmen- 
tal applicants  hold  a  current  Section 
501(c)(3)  exemption  from  the  Internal 
Revenue  Service.  The  guidelines  and 
requirements  for  this  exemption  are 


well  known  and  use  of  the  exemption 
as  a  preliminary  qualifier  of  applicants 
would  facilitate  the  review  and  accept- 
ance of  applications.  However,  the 
types  of  organizations  that  can  qualify 
for  Section  501(c)(3)  states  are  much 
broader  than  the  requirements  of  the 
Act  and  therefore,  PTFP  applicants 
must  establish  that  they  are  organized 
primarily  for  educational  or  cultural 
purposes  and  will  produce  and  distrib- 
ute only  educational  or  cultural  radio 
or  television  programming  and  related 
noncommercial  materials.  Submission 
of  the  applicant's  organic  charter  and 
Section  501(c)(3)  exemption  would,  in 
most  instances,  satisfy  this  require- 
ment. Thus,  a  religious  or  special  in- 
terest group  could  not  apply  for  a 
PTFP  grant  in  its  own  name  but. 
rather,  it  must  form  a  nonprofit  entity 
meeting  the  Section  392(a)  require- 
ments of  primary  purp>ose  and  exclu- 
sive use.  '  We  would  require  applicants 
to  give  an  assurance  that  PTFP  funds 
and  any  monies  generated  through 
the  use  of  PTFP  funded  facilities 
would  be  used  exclusively  for  public 
telecommunications  purposes  as  out- 
lined in  the  application.  Use  of  the 
facilities. to  advance  the  special  point 
of  view  of  an  applicant  or  its  parent 
organization  would  not  constitute 
compliance  with  the  letter  and  spirit 
of  the  Act.  To  thLs  end.  we  have  at- 
tempted to  define  educational  and  cul- 
tural programming  in  §  2301.3  of  the 
proposed  rules.  We  urge  parties  to 
comment  on  this  definition  and  the 
issues  raised  above. 

10.  A  further  word  is  In  order  regard- 
ing whether  the  First  Amendment 
bars  religious  groups  from  obtaining 
PTFP  funds  altogether.  Many  of  the 
comments  received  In  response  to  the 
Advance  Notice  took  the  position  that 
the  First  Amendment  precluded  fund- 
ing of  church  or  religious  groups. 
Others  suggested  that  funding  of  non- 
profit subsidiaries  of  such  groups 
would  be  constitutional  as  long  as  the 
applicants  were  non-sectarian  and 
meet  the  Section  392(a)  requirements. 
We  are  disposed  to  agree  with  the 
latter  view  and.  Indeed,  believe  that 
such  a  conclusion  is  justified  by  the 
Supreme  Court's  decision  In  Tilton  v. 
Richardson,  403  U.S.  672.  reh.  denied 
404  U.S.  874  (1971).  ri7/on  involved  a 
First  Amendment  Establishment 
Clause  challenge  to  the  Higher  Educa- 
tion Facilities  Act  of  1963  which  au- 
thorized Federal  grants  and  loans  to 
colleges  and  universities  for  the  con- 
struction of  "academic  facilities."  Ex- 
pressly excluded  from  the  definition 
of  that  term  was  "any  facility  used  or 
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to  be  used  for  sectarian  instruction  or 
as  a  place  for  religious  worship,  or 
•  •  •  any  facility  which  •  *  •  is  used  or 
to  be  used  primarily  in  connection 
with  any  part  of  the  program  of  a 
school  or  department  of  divinity  •  •  •" 
Further,  the  law  provided  that  the 
Federal  Government  retained  a  20- 
year  interest  In  a  facility  constructed 
with  funds  under  that  program.  If, 
within  the  20  years  after  completion 
of  the  project,  the  facility  was  utilized 
for  a  prohibited  purpose,  the  govern- 
ment would  be  entitled  to  recover  an 
amount  equal  to  the  proportion  of  the 
present  value  that  the  Federal  grant 
bore  to  the  original  cost  of  the  facility. 
This  provision  Is  es.sentially  identical 
to  Section  392(g)  of  the  Act.  However, 
the  Higher  Educational  Facilities  Act 
provision,  20  U.S.C.  §  754(a).  included  a 
finding  that  after  20  years,  "the  bene- 
fit accruing  to  the  United  States" 
from  the  use  of  the  facility  "will  equal 
or  exceed  in  value"  the  amount  of  the 
Federal  grant. 

11.  While  the  Court  upheld  that  Act 
as  having  a  secular  legislative  purpose. 
It  nevertheless  struck  down  the  20- 
year  limitation  on  religious  use.  (403 
U.S.  at  683.)  The  Court  reasoned  that 
8  substantial  structure  funded  under 
the  program  could  not  be  deemed  to 
lack  all  value  after  only  20  years.  Un- 
restricted (Including  sectarian)  use  of 
a  valuable  property  would,  in  effect, 
be  a  contribution  of  value  to  the  reli- 
gious group.  Therefore,  use  of  the 
building  for  a  chapel  or  for  other  reli- 
gious purposes  after  the  20-year  term 
would  violate  the  Establishment 
Clause.  In  short,  the  Court  held  that 
the  20-year  restrictive  clause  of  the 
Act  could  not  constitutionally  "expire 
while  the  building  has  a  substantial 
value."  (Id.). 

12.  For  obvious  reasons,  the  rule  in 
Tilton  governs  our  construction  of 
Section  392(g)  of  the  Act.  Thus,  as 
long  as  PTFP-funded  facilities  have 
more  than  an  Incidental  value,  they 
cannot  be  utilized  for  sectarian  pur- 
poses. The  problem  arises,  however, 
that  some  equipment  funded  iit»der 
the  Act  (i.e.,  towers)  will  have  a  valua- 
ble life  of  more  than  10  years.  iFor 
such  equipment,  the  period  of  resthct- 
ed  use  must  exceed  the  10  years  re- 
quired by  the  Aci."  (Tilton.  supra.  403 
U.S.  at  684.)  (See  §2301.27fd)  of  the 
proposed  Rules.)  Comments  on  how  to 
measure  and  define  the  valuable  life 
of  PTFP  equipment  and  the  other 
issues  raised  by  this  di-scussion  are  en- 
couraged. 

13.  A  third  issue  raised  in  the  com- 
ments concerns  the  eligibility  of  pro- 
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duction  facilities  such  as  media  art 
centers.  We  believe  that  a  central  re- 
quirement of  eligibility  is  the  posses- 
sion of  the  means  of  electronic  distri- 
bution of  public  telecommunications 
services.  If  an  applicant  proposes  pro- 
duction capability  as  well,  it  might  re- 
ceive a  higher  priority.  Therefore,  an 
applicant  that  is  exclusively  a  produc- 
tion  center  would  not  be  eligible  for 
PTFP  funds.  (See  generally  Sections 
397(7)(B)  and  (12). 

Priorities  and  Special  Consideration 

14.  In  Section  393(b)  of  the  Act.  Con- 
gress set  forth  objectives  which  are  to 
govern  the  review  and  approval  of 
PTFP  applications.  There  can  be  no 
doubt  that  the  paramount  priority  of 
the  legislation,  reflected  in  the  decla- 
ration of  purpose  (Section  390(1))  and 
the  75  percent  set  aside  (Section 
393(c)),  is  the  extension  of  first  public 
telecommunication  services  to  current- 
ly unserved  areas  of  the  country.'  Bui 
within  that  priority  and  the  others 
listed  in  Section  393(b)  of  the  Act,  var- 
ious sublevels  of  priorities  exist.  To 
achieve  the  legislative  purpose,  while 
at  the  same  time  preserving  our  flexi- 
bility to  react  to  the  ever-changing 
nature  of  public  telecommunications, 
we  have  elected  in  §  2301.20  of  the  pro- 
posed rules  to  restate  the  objectives  of 
§393(b)(lK4)  without  elaboration.  At 
the  same  time,  however,  we  take  this 
opportimity  to  state  priorities  that 
will  serve  as  guiding  policy  in  our  ad- 
ministration of  the  PTFP: 

•  Priority  I— Provision  of  Telecom- 
munications Facilities  for  First  Sen^- 
ice  to  a  Geographic  Area.  Within  IhLs 
first  priority,  we  propose  to  estab- 
lished three  subcategories: 

A.  Projects  to  establish  telecommuni- 
cations facilities  which  include  local 
origination  capacity.  This  category  In- 
cludes the  activation  of  new  facilities 
which  can  provide  a  full  range  of  radio 
and/or  television  programs.  Including 
material  that  is  locally  prtxluced.  Eli- 
gible projects  include  new  radio  or 
television  broadcast  stations,  new 
cable  systems,  origination  facilities  to 
feed  existing  cable  channels,  etc. 

B.  Projects  to  extend  existing  tele- 
communications delivery  systems. 
This  category  includes  project.^  such 
as  increase  in  tower  height  and/or 
power  of  existing  statlon-s:  and  con- 
struction of  translators,  cable  net- 
works and  rep>eater  transmitters.  No 
local  origination  capacity  Is  required. 

C.  Projects  to  establish  telecommuni- 
cations delivery  systems  trithout  local 


^In  this  regard,  we  note  that  applicants 
proposing  construction  or  acqutsition  of 
facilities  must,  in  addition  to  the  PTFP  eli- 
gibility requirements,  first  be  eligible  to  re- 
ceive any  neces.sary  FCC  authorization. 
H.R.  Rep.  No.  95- 1774.  95th  Cong..  2nd  Se.ss. 
24  ( 1978)  iCo)ifcrencc  Report). 


'In  respoase  to  Tilton.  supra,  the  Higher 
Education  Facilities  Act  was  amended  to 
provide  that  a  building  funded  under  that 
program  could  never  be  used  for  "rclieiou.s 
worship  or  a  sectarian  actixily  or  for  a 
school  or  department  of  divinity. '  20  U.S.C. 
Section  1132e(c). 


'Message  from  the  President  tran.smitting 
proposals  to  amend  the  Act.  House  Doc.  95- 
239.  95th  Cong..  2nd  Ses.s.  6  (1978):  H.R. 
Rep.  No.  95-1178.  95th  Cong..  2nd  Ses.s.  20- 
21  (1978)  (.House  Report):  Sen.  Rep.  No.  95- 
858.  95th  Cong..  2nd  Sess.  6-7  (1978)  (Senate 
Report.)  See  also,  A  Public  Trust  Report  of 
the  Carnegie  Commission  on  the  Future  of 
Public  Broadcasting  233-43.  published  Jan- 
uary 30.  1979  (Carnegie  Report  111. 
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origination  capacity.  This  category  in- 
cludes the  activation  of  new  facilities 
without  local  origination  capacity,  but 
which  can  provide  services  originating 
elsewhere. 

•  Priority  II— Activation  or  Expan- 
sion of  Telecommunications  Facilities 
for  Significantly  Different  Additional 
Services.  This  priority  includes  the 
planning  and  construction  of  facilities 
to  provide  additional  complementary 
program  services  for  which  a  clear  and 
substantial  community  need  can  be 
demonstrated.  Eligible  projects  in- 
clude services  to  identifiable  ethnic  or 
linguistic  minority  audiences:  *  services 
to  the  blind  or  deaf;  ITPS:  electronic 
lext;  or  significantly  different  alterna- 
tive ser\  ice  to  a  general  audience. 

•  Priority  III— Improvement  for  Ex- 
isting Broadcast  Station  Facilities. 
Two  subcategories  are  listed  under 
this  priority: 

A.  Projects  to  provide  first  local 
origination  capacity  for  existing 
broadcast  stations.  This  category  in- 
cludes' projects  to  bring  basic  local  pro- 
gram .service  to  repeater  transmitters 
and  other  licensed  broadcast  facilities 
now  bringing  in  distant  signals.  Origi- 
nation equipment  may  be  fixed  or 
mobile,  but  must  be  locally  based. 

B.  Projects  to  upgrade  existing  origi- 
nation or  delivery  capacity  to  current 
industry  performance  standards.  This 
category  includes  conversions  to  color, 
stereo.  SCA.  etc.:  improvements  in 
signal  quality;  and  significant  improve- 
ments in  equipment  flexibility  or  reli- 
ability. 

•  Priority  IV— Augmentation  of  Ex- 
isting Broadcast  Station  Facilities. 
Projects  under  this  priority  would 
equip  an  existing  station  beyond  a 
basic  capacity  to  broadcast  program- 
ming from  distant  sources  and  to  origi- 
nate local  programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  to  provide 
mobile  origination  facilities.  An  appli- 
cant must  demonstrate  that  signifi- 
cant expansion  in  public  participation 
in  programming  will  result.  This  cate- 
gory includes  neighborhood  produc- 
tion studies  or  facilities  in  other  loca- 
tions within  a  station's  service  area 
which  would  make  participation  in 
local  programming  accessible  to  addi- 
tional .segments  of  the  population. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related  mate- 
rials for  other  than  local  distribution. 
This  category  would  provide  equip- 
ment for  the  production  of  program- 
ming for  regional  or  national  use. 
Need  beyond  existing  capacity  must  be 
ju.stified. 

15.  If  in  any  one  fiscal  year,  all  other 
approvable  applications  have  been 
funded  and  appropriated  funds 
remain,   we   believe   that   NTIA   pos- 
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sesses  the  discretionary  authority  to 
award  grants  to  eligible  applicants 
where  proposals  do  not  clearly  fall 
within  any  of  the  listed  priorities  but 
whose  applications.  nevertheless, 
would  further  the  overall  objectives  of 
the  Act. 

16.  It  should  be  emphasized,  as 
elaborated  in  the  next  section,  that  in 
the  evaluation  and  approval  of  pro- 
jects which  fall  into  any  of  the  prior- 
ity categories,  special  consideration 
will  be  given  to  applications  which 
would  enhance  the  role  of  minorities 
and  women  in  such  public  telecommu- 
nications entities. 

The  Role  or  MrNORrriES  and  Womeh 

17.  In  considering  this  legislation. 
Congress  concluded  that  one  of  the 
characteristics  of  the  public  broadcast- 
ing *  is  the  underrepresentation  of  mi- 
norities and  women  in  the  control  and 
management  of  stations.  Further. 
Congress  concluded  that  public  broad- 
casting programming  has  not  always 
been  responsive  to  the  needs  and  in- 
terests of  these  groups.'"  To  remedy 
this  situation.  Congress  has  mandated 
that  the  Secretary  of  Commerce  give 
"special  consideration  to  applications 
which  would  increase  minority  and 
women's  ownership  of.  operation  of. 
and  participation  in  public  telecommu- 
nications entities"  (Section  392(f)).  We 
believe  that  this  consideration  is  a 
modifier  of  the  priorities  listed  in  Sec- 
tion 393(b).  Thus,  when  faced,  for  ex- 
ample, with  two  applications  in  which 
all  other  factors  are  equal,  the  applica- 
tion that  enhances  minority  or 
women's  involvement  in  an  entity  will 
be  the  one  that  receives  the  grant. 

18.  Both  at  the  public  meeting  and 
in  written  comments,  several  parties 
pointed  out  that  as  a  general  rule, 
public  telecommunications  entities  are 
not  "owned"  by  an  individual  or  group 
of  individuals  in  the  sense  of  commer- 
cial businesses  since  these  entities  will 
either  be  governmental  agencies  or 
sutKlivisions  or  nonprofit  organiza- 
tions. (Sections  393  (a)(1)  and  397  (6). 
(7)  and  (12)).  We  fully  concur  with 
this  observation  and.  therefore,  in 
order  to  achieve  one  of  the  major 
Presidential  and  Congressional  objec- 
tives of  this  legislation,  the  expansion 
opportunities     for     minorities  "     and 


•See  note  13.  infra. 


*Thl.s  characteristic  ts  equally  true  of 
commercial  broadcasting.  NTIA  Petition  for 
Is.suancf  of  Policy  Statement  or  Notice  of 
Inquiry  2-3.  filed  January  31.  1978  «ith  the 
PCC.  INTIA  Petition).  Statement  oj  Policy 
on  Minority  Ovner^hip  of  Broadcasting 
Facilities.  68  FCC  2nd  979.  42  RR  2nd  1689 
(1978)  IFCC  Policy  Statement).  See  general- 
ly A,  Formula  for  Change-  The  Report  of  the 
Tas^  Force  on  Minorities  m  broadcasting 
(Washfrrcton.  D.C.  1978)  78.  264  (mlmeo- 
grraphed)  ICPB  Task  Force  Report). 

"House  Report  at  13;  accord  CPB  Task 
Force  Report  at  198  99.  233-38:  Camevie 
Report  II  at  84-5.  207  08.  284  87. 

"NTIA  will  adhere  to  the  definition  of 
'minority"  contained  in  the  Senate  Report 


women,  we  will  interpret  the  words 
"ownership"  and  "owned"  to  include 
the  concept  of  "control"  of  the  entity 
through  the  possession  or  exercise  of 
the  normal  incidents  of  ownership. 

19.  Having  reached  this  conclusion, 
it  is  necessary  to  define  what  degree  of 
control,  operation  and  participation  is 
needed  to  trigger  Section  392  (f). 
Many  have  expressed  concern  over  the 
ne^d  to  avoid  sham  applications  in 
which  minorities  and  women  are  used 
merely  as  fronts  in  order  to  obtain 
special  consideration  for  an  applica- 
tion. Some  urge  that  we  withhold  spe- 
cial consideration  unless  the  governing 
t)oard  of  the  applicant  has  a  minimum 
of  51  percent  minority  and/or  women 
members.  While  we.  too.  are  concerned 
that  front  applications  not  subvert 
this  section,  we  t>elieve  that  adoption 
of  a  strict  numerical  approach  would 
prove  to  be  unduly  restrictive,  and 
might  preclude  the  funding  of  merito- 
rious applications  which  would  furiher 
the  aims  of  Sections  392(f)  and 
393(b)<3)  of  the  Act  even  though  a  ma- 
jority of  the  governing  body  is  not 
comprised  of  minorities  and  women. 
Therefore,  we  propose  to  accord  spe- 
cial consideration  where  there  is 
actual  ide  facto)  or  legal  (de  jure)  con- 
trol by  women,  minorities  or  a  combi- 
nation of  these  groups. '^  In  applying 
this  standard,  we  would  look  at  the 
composition  of  the  governing  body  of 
the  applicant  and  the  individuals  who 
hold  management-level  and  policy- 
making positions  in  the  organization. 
Such  an  approach,  we  believe,  will 
assure  that  entities  receiving  special 
consideration  will  legitimately  merit 
that  consideration  and  will,  most  im- 
portantly, provide  an  increase  in  edu- 
cational, cultural  and  related  program- 


in  ImplementlnR  this  protcram.  Included  In 
this  group  of  citizens  are  "American  Indians 
or  Alaskan  Native;  Asian  or  Pacific  Islander: 
Hispanic;  and  Blacks,  not  of  Hispanic 
Origin."  Senate  Report  at  II.  See  also  the 
Advance  Notice.  44  FR  at  897-98  and  au- 
thority cited  iherrln.  We  also  choose  to  in- 
terpret "participation"  to  include  the  hold- 
ing of  management  and  other  positions,  es- 
pecially those  dealing  with  programming  de- 
cisions and  the  day-to-day  running  of  the 
facility.  These  categories  are  not  exclusive 
but  are  designed  to  reflect  our  intent  that 
applications  that  are  afforded  sp<-cial  con- 
sideration are  genuine  in  all  respects  and 
will,  in  fact  foster  meaningful  involvement 
of  women  and  minorities  in  public  telecom- 
munications entities. 

"In  this  regard,  we  agree  with  the  courts 
and  the  PCC  that  minority  ownership  and 
managerial  participation  are  likely  to  result 
In  programming  dirt^ted  towards  these  seg- 
ments of  the  population.  Garrett  Broadcast- 
ing Service  v.  FCC.  515  F.  2nd  1056.  1063 
(DC.  Clr.  1975);  TV-9  Inc.  v.  FCC.  495  F. 
2nd  929  (DC.  Cir.  1973);  cert  dfnied,  419 
IM.  986  (1974);  FCC  Policy  statement, 
AT/il  Petition:  and  CPB  Ta.sk  Force  Report 
at  282. 


ming  responsive  to  the  needs  of  these 
groups.'^ 

20.  As  we  have  indicated,  we  propose 
to  limit  the  granting  of  special  consid- 
eration to  situations  where  minorities 
and  women  are  in  actual  or  legal  con- 
trol of  the  applicant.  We  also  believe, 
however,  that  applications  proposing 
substantial  but  less  than  controlling 
minority  and  v^omen  board  member- 
ship also  merit  favorable  considera- 
tion. We  propose  to  award  a  plus  to 
applicants  with  substantial  (i.e..  20 
percent  or  more)  minority  and  women 
board  membership  and  with  women 
and  minorities  in  full-time  managerial 
positions.  Obviously,  the  greater  the 
percentage  and  number  of  directors 
and  managers,  the  stronger  the  plus. 
(See  generally.  NTIA  Petition  at  15- 
16.) 

21.  Having  stated  this  commitment, 
however,  it  must  also  be  stressed  that 
applications  .seeking  Section  392(f) 
consideration  must  meet  the  other  eli- 
gibility requirements  of  the  Act  and 
funding  criteria  of  the  Rulemaking.  In 
other  words.  Section  392(f)  does  not 
relieve  applicants  of  the  basic  back- 
ground, planning  and  detail  work  re- 
quired to  create  a  public  telecommuni- 
cations entity  and  prepare  a  feasible, 
comprehensive  and  meaningful  appli- 
cation. 

22.  The  special  consideration  provi- 
sion also  imposes  on  the  Depailment 
of  Commerce  an  obligation  to  take 
"affirmative  stepe"  to  advise  minor- 
ities and  women  of  FTFP  funds  tmd 
localities  where  new  facilities  are 
needed.  Additionally,  the  Department 
is  directed  to  provide  "such  other  as- 
'sistance  and  information  as  may  be  ap- 
propriate." The  first  informative  re- 
quirement does  not  appear  to  present 
any  significant  problems.  Our  initial 
Implementation  plan  includes  presen- 
tations to  national  and  regional  meet- 
ings of  groups  representing  minorities 
and/or  women,  advising  all  pending 
deferred  applicants  of  Section  392(f), 
and  preparing  an  information  sheet  on 
the  PTFP.  in  general,  and  the  special 
consideration  provision,  in  particular. 
This  sheet  would  be  sent  to  the  var- 
ious   communications    and    education 


"It  must  be  emphasized,  that  the  goal  of 
the  Act  is  to  provide  public  telecommunica- 
tions ser\  ices  to  the  public  as  a  whole.  Thus, 
while  the  Act  does  not  prevent  an  applicant 
from  proposing  to  "target  a  specific  segment 
of  the  public  for  Its  programming  "(ie,  the 
New  York  City  Black  community)  this  does 
not  mean  that  the  funding  priorities  of  the 
Act  and  the  goals  of  public  broadcasting  are 
not  relevant. 

Only  after  the  [Section  393(b)]  priorities 
have  been  addressed  •  •  •  (should)  the  Sec- 
retary of  Commerce  give  serious  considera- 
tion to  extending  support  to  entitles  propos- 
ing to  serve  specific  interests  within  the 
public  at  large.  Even  then  these  specific  in- 
terests must  closely  fit  with  the  general  pur- 
poses and  objectives  of  public  broadcasting. 
Senate  Report  at  8-9. 
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trade  journals  and  to  publications 
which  address  the  needs  and  interests 
of  minorities  and  women.  The  assist- 
ance requirement,  however,  is  more 
difficult  because  of  the  need  to  assure 
equal  access  to  the  program  by  all  po- 
tential applicants.  We  contemplate, 
therefore,  that  the  PTFP  staff  would 
be  available  to  discuss  and  assist  all 
applicants  in  the  technical  prepara- 
tion of  an  application.  This  assistance 
would  not  reach  the  merits  of  com- 
parative position  of  the  application.  At 
the  same  time,  we  encourage  sugges- 
tions on  how  we  can  best  implement 
the  informative  and  assistance  re- 
quirements of  the  Act,  while,  at  the 
same  time,  assuring  evenhanded  treat- 
ment of  all  applicants. 

Applications  and  Application 
Procedures 

23.  Subpart  B  of  the  proposed  rules 
sets  forth  the  eligibility  requirements 
for  applicants  and  the  procedures  to 
be  followed  In  the  processing  of  appli- 
cations. In  large  part  it  tracks  the 
form  and  content  of  the  former  EBFP 
regulations  and,  therefore,  no  detailed 
comments  are  required.  Several  points 
are  worthy  of  mention,  however.  First, 
applicants  wiU  be  required  to  make  an 
affirmative  showing  of  how  their  pro- 
posals will  prortiote  the  most  efficient 
and  economic  utilization  of  Federal 
funds  under  this  program.  This  show- 
ing, at  a  minimum,  would  need  to  re- 
flect a  study  and  suialysis  of  the  eco- 
nomic, cultural  and  other  benefits  and 
detriments  of  other  technological 
means  for  providing  the  same  service 
and  a  conclusion  demonstrating  why 
the  method  proposed  in  the  applica- 
tion was  selected. 

24.  Second,  applicants  would  be  re- 
quired to  give  local  notice  in  the  pro- 
posed community  or  communities  of 
service  of  the  filing  of  their  applica- 
tions. This  duty  is  similar  to  the  publi- 
cation requirements  imposed  on  broad- 
cast applicants  by  the  Federal  Com- 
munications Commission,  47  CFR 
1.580.  The  content  of  such  a  notice 
would  essentially  be  a  reprint  of  the 
Federal  Register  notice  of  acceptance 
for  filing  pursuant  to  §2301.11  of  the 
proposed  rules.  Specifically,  the  por- 
tions of  that  notice  referring  to  the 
applicant  and  the  invitation  of  public 
comments  are  to  be  published.  NTIA  is 
proposing  this  requirement  in  an 
effort  to  maximize  effective  and  mean- 
ingful public  participation  in  the  ad- 
ministration of  the  PTFP.  We  are  dis- 
bursing public  money  and,  therefore, 
believe  that  the  public  has  a  legiti- 
mate and  vital  interest  in  how  we  ad- 
minister this  program  and  select 
grantees. 

I    25.   Finally,   we  are  including  lan- 
guage in  §  2301.13(b)   to  reflect   the 
"XJongressional  mandate  that  proposals 
which   require   an   FCC  construction 
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permit,  license  or  other  authorization 
are  not  eligible  for  funding  under  the 
PTFP  unless  the  entity  is  eligible  to 
receive  the  FCC  authorization.  (Con- 
ference Report  at  24.) 

Planning  Orants 

26.  Both  at  the  public  meeting  and 
In  written  comments,  several  parties 
raised  the  issue  whether  a  total  dollar 
amount  and  time  duration  should  be 
established  for  planning  grants.  Since 
NTIA  has  no  experience  regarding  the 
number  of  planning  grants  to  be  an- 
ticipated, the  dollar  amounts  of  such 
grants,  and  the  time  entailed  in  under- 
taking such  a  study,  we  believe  that 
any  limits  on  amount  and  duration  at 
this  point  would  t>e  arbitrary.  V^e  pro- 
pose, therefore,  at  least  for  the  first 
year,  to  handle  these  requests  on  a 
case-by-case  basis  taking  into  accoimt 
the  nature  of  the  application  and  the 
total  requests  for  both  planning  and 
construction  grants.  It  has  also  been 
suggested  that  different  times  of  the 
year  be  specified  for  filing  construc- 
tion and  planning  grants.  This  sugges- 
tion appears  to  have  merit.  However, 
because  of  the  time  factors  Involved  In 
this  first  year  of  the  program,  we  will 
not  adopt  that  proposal  at  this  time. 

Conditions  Relating  to  Federal 
Financial  Participation 

27.  The  EBFP  regulations  incorpo- 
rated by  reference  most  of  the  admin- 
Instrative  and '  fiscal  requirements  of 
HEW's  Office  of  Education  contained 
in  45  CFR  Subsection  100a.  10  ct  scg. 
(45  CFR  Subsections  153.14-. 17  and 
153.19-.21).  Part  of  the  thrust  of  these 
requirements  was  to  assure  that  trans- 
actions utilizing  Federal  funds  would 
be  conducted  in  a  manner  designed  to 
provide  "maximum  open  and  free  com- 
petition" (45  CFR  lOOa.103).  To  that 
end.  grant  recipients  were  required  to 
follow  formal  bid  procedures. 

28.  Neither  DOC  nor  NTIA  have 
similar  administrative  and  financial 
standards  which  can  be  incorporated 
by  reference  into  the  proposed  regula- 
tions. However,  we  are  equally  con- 
cerned that  our  grant  monies  be  uti- 
lized in  an  open  and  free  market  and 
in  a  manner  designed  to  avoid  conflicts 
of  interests  or  noncompetitive  prac- 
tices between  grantee  officers  and  em- 
ployees and  prospective  contractors. 
Such  procedures  will  further  the  goal 
of  assuring  that  our  grants  extend  de- 
livery of  services 'by  the  most  economi- 
cal means.  The  Office  of  Management 
and  Budget  has  established  procure- 
ment standards  for  grant  recipients. 
These  standards  are  contained  in 
OMB  Circulars  A-102  and  A-110  for 
governmental  grantees  and  private 
non-profit  grantees,  respectively. 
NTIA  proposes  to  adopt  these  Circu- 
lars. See  §2301.25  of  the  proposed 
Rules. 
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29.  We  also  propose  to  require  gran- 
tees to  advise  prospective  equipment 
suppliers  and  creditors  of  the  Federal 

v^  government's  continuing  10  year  inter- 
est in  public  telecpnununications  facil- 
ities funded  under  this  program.  (Sec- 
tion 392(g)).  Thii  step  would  minimize 
the  potential  for  the  public  losing  the 
use  of  facilities  purchased  »ith  Feder- 
al monies  in  the  event  of  a  change  in 
status  or  bankruptcy  of  the  grantee. 
(See  the  Advance  Notice.  44  FR  at 
899.)  Another  possible  safeguard,  pro- 
posed in  §2301.27  of  the  Rules,  would 
be  to  require  a  grantee  to  execute  a 
priority  lien  and/or  some  form  of  a 
bond  to  Indemnify  the  government  in 
the  event  of  a  default.  t>ankruptcy  or 
change  in  status.  Comments  as  to  the 
necessity,  mechanics  and  expense  of 
this  suggestion  are  requested. 

30.  As  noted  previously.  grant.s  under 
this  program  are  to  foster  the  most  ef- 
ficient and  economical  means  for  the 
delivery  of  public  telecommunications 
ser\ices  to  the  public.  Becaii.se  we  an- 
ticipate funding  requests  in  e.\cress  of 
limited  funds,  ways  must  l)e  explored 
to  develop  means  for  stretching  the 
limited  Federal  dollars  to  their  fullest 
extent.  It  appears  that  many  appli- 
cants will  require  much  common 
equipment.  The  Senate  Subcommittee 
on  Commerc*  suggested  that  consoli- 
dated or  bulk  equipment  purchases  by 
applicants  might  assist  in  the  achieve- 
ment of  the  most  efficient  use  of  the 
funds.  {Senate  Report  at  9.)  One 
means  of  Implementing  such  a  proce- 
dure would  be  to  permit  grantees  to 
pool  their  grants  funds  through  an  ap- 
proved agency  for  the  btilk  purchase 
of  equipment.  Grantees  would,  of 
course,  remain  individually  responsible 
for  the  expenditure  of  Federal  funds 
and  the  control  of  PTFP  equipment.  A 
proposed  rule  implementing  this  sug- 
gestion has  been  Included  as  §  2301.26. 
NTTA  requests  comments  on  the  feasi- 
bility of  such  a  procedure  and  encour- 
ages other  suggestions  for  maximizing 
the  purchasing  power  of  the  limited 
available  funds. 

31.  Section  2301.22(c)  of  the  pro- 
posed rules  states  that  no  portion  of 
an  applicants  matching  funds  may 
come  from  Federal  sources  unless  the 
match  is  authorized  by  statute.  As 
noted  in  tx>th  the  issues  paper  and  i4d- 
vance  Notice,  HEW  had  determined 
that  CPB  grants  could  be  utilized  to 
meet  the  matching  requirement.  (See 
42  FR  57286.  published  November  1. 
1977.)  We  propose  to  depart  from  that 
policy.  Section  392(a>(3)  of  the  Act  re- 
quires an  applicant  to  give  assurances 
that  it  has  or  will  have  sufficient 
funds  available  to  construct,  operate 
and  maintain  its  facility.  We  t>elieve 
that  Congress  intended  by  that  lan- 
guage to  enhance  the  viability  of 
public  telecommunications  entities  by 
requiring  substantial  state,  local,  com- 


munity and  organizational  financial 
commitments  to  suppoi^  the  operation 
of  the  facility.  This  goal  would  t>e  frus- 
trated if  a  large  majority  of  funds 
were  provided  by  the  Federal  Govern- 
ment, either  directly  or  indirectly— as 
through  CPB  grants.  Therefore,  we 
propose  to  preclude  use  of  CPB  funds 
by  an  applicant  to  meet  its  share  of 
the  cost  of  eligible  equipment. 

Equipment 

32.  The  EBFP  regulations  listed  the 
requirements  and  standards  by  which 
broadcast  equipment  and  related 
costs  '*  were  to  be  deemed  eligible  for 
funding.  The  rules  Incorporated  an  ap- 
pendix which  listed  fundable  and  non- 
fundable  broadcast  apparatus  and  re- 
lated costs  and  indicated  standards  by^ 
which  eligible  equipment  was  to  be 
judged.  (See  Appendix  A  of  the  EBFP 
regulations,  42  FR  at  57294-295.) 
Transmitters,  translators  and  antenna 
systems  and  certain  other  equipment 
had  to  comply  with  FCC  specifications 
and  performance  requirements.  In  ad- 
dition. Electronic  Industries  Associ- 
ation (ELA)  standards  were  incorporat- 
ed by  reference  to  "serve  an  l)ench- 
marks  for  determining  minimum  sys- 
tems capacities  *  •  '."  (42  FR  at 
57295.) 

33.  Based  on  comments  at  the  public 
meeting  and  our  engineering  judg- 
ment, a  tentative  decision  has  t>een 
made  to  dispense  with  reliance  on  the 
E1A  standards.  The  reasons  for  that 
determination  are  two.  First,  EIA 
standards  have  failed  to  meet  require- 
ment.s  of  the  program.  Second,  since 
Congress  has  broadened  eligibility  to 
include  funding  for  nonbroadcast 
technologies,  continued  reliance  on 
EIA  standards  for  broadcast  proposals 
would  make  relative  judgments  of 
broadcast  and  nonbroadcast  applica- 
tlorvs  difficult.  Moreover,  there  are  no 
industrywide  standards  for  nonbroad- 
cast equipment,  a  problem  complicat- 
ed by  the  fact  of  rapidly  changing 
telecommunications  technology. 
Therefore,  we  believe  that  the  l)etter 
approach  would  t>e  to  require  appli- 
cants to  propose  professional  quality 
equipment."  Additionally,  nonbroad- 
cast equipment  should  be  compatible 
with  broadcast  equipment  wherever 
feasible.  In  assessing  equipment  pro- 
posals, however,  the  staff  may  consult 
the  various  EUA  standards.  NTIA 
would,  of  course,  have  the  authority  to 


"By  definition,  this  progrun  waa  limited 
to  broadcast  applicants  and  licensees  and. 
therefore,  eligible  equipment  constated  of 
radio  and  television  broadcast  apparatus. 

"Our  primary  concern  here  Is  to  assure 
that  applicants  use  PTFP  funds  to  purchase 
reliable  equipment  of  a  quality  suffldenl  to 
serve  tbe  public.  If.  In  a  given  instance,  this 
can  t>e  accomplished  by  leas  than  profes- 
sional quality  equipment,  the  funding  re- 
quest should  Justify  the  aelection  of  that 
equipment. 


deny  an  application  because  the  pro- 
posed equipment  was  not  compatible 
or  of  sufficient  quality. 

34.  Moreover,  since  we  arc  dealing 
with  rapidly  evolving  broadcast  and 
nonbroadcast  equipment,  it  appears  to 
be  preferable  to  list  categories  of  ineli- 
gible apparatus,  rather  than  list  equip- 
ment in  detail.  Finally,  it  has  t)een 
suggested  that  NTIA  encourage  the 
formation  of  an  ad  hoc  committee  to 
develop  updated  standards  for  t>oth 
broadcast  and  nonbroadcast  equip- 
ment. We  recognize  that  several 
groups  have  been  working  to  develop 
such  standards,  and  we  invite  com- 
ments as  to  the  application  of  their ' 
work  to  this  program. 

Use  OP  Equipment 

35.  Section  392(a)<4)  continues  the 
EBFP  requirement  that  an  applicant 
assure  that  facilities  purchased  with 
PTFP  funds  ■will  be  used  only  for  the 
provision  of  public  telecommunica- 
tions services."  Failure  to  comply  with 
that  assurance  during  the  ten- year 
period  of  Federal  interest  constitutes 
grounds  for  the  government  to  recover 
the  remaining  portion  of  Its  contribu- 
tion. (Section  392(gK2).)  Further.  Sec- 
tion 392(aX2)  continues  the  policy  of 
requiring  that  the  "operation"  of 
PTFP  equipment  mast  remain  "under 
the  control"  of  the  grantee. 

36.  Under  both  the  previous  program 
and  in  response  to  the  Advance  Notice, 
questions  have  been  raised  concerning 
the  extent,  if  any.  that  facilities  pur- 
chased with  PTFP  funds  can  be  used 
for  other  than  noncommercial  educa- 
tional and  cultural  programming  and 
related  purposes.  The  EBFP  policy  In 
this  area  was  stated  In  a  July  5.  1973 
memorandum  to  educational  television 
licensees.  In  pertinent  part,  that 
memorandum  stated  that  under  no  cir- 
cumstances could  EBFP-funded  facili- 
ties be  "made  available  for  use  for 
commercial  purposes."  Use  of  the 
equipment  by  "commercial  Interests 
for  any  commercial  purpose"  during 
the  ten-year  period  of  Federal  interest 
would  result  In  revocation  of  the  grant 
and  require  repayment  of  a  poriion  of 
the  Federal  share. 

37.  NTIA's  interpretation  of  the  law 
is  nearly  identical  to  HEWs.  We  read 
the  law  to  allow  only  noncommercial 
educational  and  cultural  or  related  in- 
structional or  informational  programs 
and  materials  to  be  produced  and  dis- 
seminated with  PTFP-funded  equip- 
ment. (;9  392(aK4)  and  397(14)).  It  fol- 
lows, therefore,  that  programming 
must  be  produced  and  distributed  by 
the  grantee  primarily  for  noncommer- 
cisd  purposes.  See  S  2301.36  of  the  pror 
posed  regulations.  Within  this  frame- 
work, however,  it  would  be  permissible 
for  a  grantee  to  utUize  Ite  PTFP- 
funded  facility  to  prepare  educational 
and  cultural  programs  for  other  non- 


profit entitles  (other  than  religious  or- 
ganizations) and  for  governmental 
agencies.  Nothing  would  prevent  a 
grantee  from  making  its  facilities 
available  to  other  noncommercial  enti- 
tles provided  that  the  grantee  main- 
tained absolute  control  of  the  facili- 
ties. 

38.  In  the  past,  EBFP  personnel 
have  been  confronted  with  requests  to 
permit  secondary  commercial  use  of 
noncommercial  programs  produced  or 
disseminated  with  funded  facilities.  As 
Indicated  above,  EBFP  policy  pre- 
cluded such  use.  In  our  view,  the  criti- 
cal factor  to  be  considered  in  this  area 
Is  whether  the  educational  or  cultural 
prograjnming  was  produced  and  will 
be  used  primarily  by  the  grantee  or 
other  noncommercial  entities.  If  that 
is  the  case,  and  the  grantee  wishes  to 
secure  a  wider  distribution  of  its  pro- 
gram, it  may  do  so  only  under  the  fol- 
lowing circumstances:  after  the  prima- 
ry purpo.se  of  the  program  has  t>een 
satisfied,  the  program  first  must  be 
made  available  to  other  noncommer- 
cial entities  and  cultural  and  educa- 
tional groups."  Only  after  a  diligent 
effort  has  been  made  to  .secure  further 
noncommercial  dLstrlbution,  may  re- 
sidual use  of  the  program  by  a  com- 
mercial organization  be  permitted. 
Our  primary  interest  here  is  the  most 
efficient  utilization  of  PTFP-funded 
facilities  to  achieve  the  widest  possible 
distribution  of  public  telecommunica- 
tions services.  However,  any  money 
earned  through  residual  use  must  be 
employed  by  the  grantee  strictly  for 
legitimate  station-related  purposes 
and  no  portion  of  the  proceeds  may  be 
credited  In  any  way  to  the  general 
fund  of  the  grantee's  parent  institu- 
tion, if  any. 

39.  Commercial  competitors  of  a 
grantee  would  be  permitted  to  file  a 
complaint  with  NTIA  if  they  believed 
that  the  primary  use  of  a  program  was 
commercial.  Grantees  would  not  be  re- 
quired to  obtain  prior  NTIA  clearance 
for  specific  distribution  arrangements, 
but  they  would  be  cautioned  that  if 
they  choose  to  engage  in  residual  dis- 
tribution, they  would  do  so  at  their 
owTJ  risk.  A  finding  by  the  Administra- 
tor that  the  Section  392(a)(4)  assur- 
ance has  been  violated  would  result  in 
revocation  of  IM  grant  and  a  repay- 
ment demand  under  Section  393(g)(2) 
of  the  Act.  NTIA  invites  comments  on 
this  proposal. 

40.  Section  153.22  of  the  EBFP  regu- 
lations contained  the  appllcarit's  ad- 
ministrative appeal  rights.  While 
NTIA  continues  the  principle  of  ad- 
ministrative reconsideration  of  adverse 
decisions,  we  are  proposing  a  revision 


of  the  procedures.  Specifically, 
§2301.33  of  the  proposed  regulations 
provides  that  reconsideration  shall  be 
based  exclusively  on  written  pre,senta- 
tlons.  Applicants  would  not  be  afford- 
ed an  oral  hearing.  Secondly,  we  pro- 
pose that  a  Grant  Appeals  Board  be 
established  within  NTIA  to  decide  pe- 
titions for  reconsideration.  This 
Board,  which  would  sit  in  rotating 
panels  of  three  members,  would  be 
comprised  of  high  ranking  NTIA  per- 
sonnel, including  the  Deputy  Adminis- 
trator, the  Chief  Counsel,  the  Asso- 
ciate Administrator  of  the  Office  of 
Policy  Analysis  and  Development  and 
the  Directors  of  the  Office  of  Interna- 
tional Affairs  and  of  Planning  and 
Policy  Coordination."  The  decision  of 
the  Board  would  constitute  NTIA's 
final  action  on  the  petition.  Our  pur- 
pose behind  the  creation  of  the  Ap- 
peals Board  Is  to  afford  aggrieved  ap- 
plicants and  grantees  an  expeditious 
and  impartial  review  of  adverse  deci- 
sions. 

manage3fent  and  employment 
Practices 

41.  Section  399(b)  of  the  Act  directs, 
in  part,  that  public  telecommunica- 
tions entities  receiving  funding  from 
CPB  shall  afford  equal  employment 
opportunities  and  shall  not  discrimi- 
nate in  employment  on  the  grounds  of 
race,  color,  national  origin  or  sex. 
NTIA  believes  that  its  grant  recipients 
should  also  be  required  to  comply  with 
this  policy.  In  the  case  of  grantees  re- 
quiring an  FCC  authorization  and  em- 
ploying at  least  five  full-time  employ- 
ees, the  EEO  obligation  is  imposed  by 
the  PCCs  rules."  To  this  end, 
§2301.28  of  the  proposed  Rules  re- 
quires all  grant  applicants  proposing 
five  or  more  full-time  employees  to  file 
an  EEO  plan."  Broadcast  applicants 
will  be  required  merely  to  include  a 
copy  of  their  FCC  plan  rather  than 
complete  an  additional  original  section 
for  their  applications.  Similarly,  appli- 
cants would  be  required  to  assure  that 
they  will  not  di-scriminate  against 
handicapped  persons. 

Ex  Parte  Rules 

42.  With  the  publication  of  this 
Notice,  the  rulemaking  proceeding  has 
become  formalized.  It  Is  appropriate, 
therefore,  specify  the  procedural  rules 


"Heretofore  unconventional  methods 
should  be  considered  In  addition  to  tradi- 
tional broadcast  technologies  such  as  video 
tape  diiilribulion  and  exploration  of  non- 
commercial cable  TV  leased  channels. 


"Neither  the  Associate  Administrator  for 
Applications  nor  any  employee  of  the  Public 
Telecommunications  Facility  Division  would 
be  members  of  the  Board. 

"The  following  FCC  rules  contain  EEO 
requirements  for  permittees  and  licensees: 
Sections  73.125  (for  FM);  73.301  (for  AM): 
73.599  (for  noncommercial  educational  FM 
stations);  and  73.680  (for  television). 

'* Applicants  protx>sing  less  than  five  full- 
time  employees  need  not  file  an  EEO  plan, 
but  all  applicant£  must  give  assurance  that 
equal  employment  practices  will  be  fol- 
lowed. 


governing  the  proceeding,  particularly 
as  to  ez  parte  contacts.  Citi2ens  to  Pre- 
serve Overton  Park,  Inc.  v.  Volpe,  401 
U.S.  402  (1971);  Home  Box  Office  v. 
FCC,  567  P.2d  9  (D.C.  Cir.),  cert 
denied  434  U.S.  829  (1977);  Action  for 
Childrena  Television  v.  FCC,  564  F.2d 
458  (D.C.  Cir.  1977);  Portland  Cement 
Assoc,  v.  Ruckelshaus,  486  P.2d  375 
(D.C.  "Kir.  1973).  cert  denied  417  UJS. 
921  (1974);  cert,  denied  423  U.S.  1025, 
re/i.  denied  423  U.S.  1092  (1976). 

43.  NTIA  has  had  no  prior  (Kcaslon 
to  develop  procedural  guidelines  con- 
cerning ex  parte  situations.  However, 
we  have  stated  that  the  objective  of 
such  guidelines  should  be  to  "foster 
genuine  and  fair  dialogue"  between  in- 
terested parties  and  the  agency  while 
simultaneously  creating  a  full  adminis- 
trative record.  (Comments  of  NTIA  in 
response  to  FCC  Notice  of  Inquiry  in 
FCC  General  Docket  No.  78-167.  Poli- 
cies and  Procedures  Regarding  Ex 
Parte  Communications  During  Infor- 
mal Rulemaking  Proceedings.)  This 
objective  provides  interested  parties 
with  an  opportunity  to  contribute  in- 
formation and  arguments  regarding  a 
proposal  while  preserving  both  basic 
fairness  and  the  agency's  flexibility  in 
informal  rulemakings.  To  further  this 
end,  NTIA  is  adopting  guidelines  to 
govern  the  remainder  of  this  proceed- 
ing. NTIA  decision-making  personnel 
will  be  permitted  to  engage  In  commu- 
nications with  the  public  regarding 
the  PTFP  rulemaking.  However,  the 
public  will  be  advised  that  copies  of 
written  communications  and  summar- 
ies of  conversations  and  meetings  will 
be  placed  in  the  public  file.  Such  a 
procedure  will  give  us  the  benefit  of 
the  fullest  possible  public  input  into 
our  decisions,  will  assure  basic  fair- 
ness, and  will  create  a  record  of  all  dis- 
cussions, thus  facilitating  any  judicial 
review. 

44.  NTIA  personnel  governed  by 
these  ex  parte  standards  are: 

—Henry  Geller,  Administrator 
—Paul  Bortz,  Deputy  Administrator 
—William   Lucas,   Associate   Adminis- 
trator for  TeleCommunlcatJgjis  Ap- 
plications 
—John     Cameron,     Director,     Public 
Telecommunications  Facilities  Di- 
vision 
—Gregg  Skall,  Chief  Counsel 
—Kenneth  Salomon,  Assistant  Chief 

Counsel 
—Robert  Sachs,  Legislative  Counsel 
—Brooks  Leffler,  Consultant.  Office  of 
Telecommunications  Applications. 

45.  Interested  parties  are  encouraged 
to  submit  comments  on  the  Notice.  An 
original  and  seven  copies  of  any  com- 
ments should  be  filed  by  April  12, 
1979^'  with:  Office  of  Chief  Counsel, 


""While  this  proceeding  relates  to  a  grant 

program  and  is,  therefore,  exempt  from  the 

notice  and  comment  requirements  ol  the 
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NTIA/DOC.     1800    O    Street.    N.W.. 
Washington.  D.C.  20504. 

A  certificate  of  senice  reflecting 
that  a  copy  of  the  comments  has  been 
served  on  the  parties  listed  in  Appen- 
dix A  must  be  attached  to  the  com- 
ments. Comments  will  be  available  for 
inspection  during  regular  business 
hours  in  Room  703  at  the  above  ad- 
dres.s.  Finally,  the  public  is  advised 
that  NTIA  has  tentatively  .selected 
May  18.  1979  as  the  closing  date  for 
applications. 

Dated:  March  6.  1979. 

Henry  Geller. 
Administrator,     National    Tele- 
communications and  Informa- 
tion Administration. 

Amnoix  A 

American  Federation  for  Blind.  Inc..  15 
West  16th  Street.  New  York.  NY  10011. 

American  Women  in  Radio  and  Television. 
1321  Connecticut  Avenue.  N.W..  Wa-shing- 
ton.  DC  20038. 

Andrew.  Paul,  3  Hancock  Avenue.  Cam- 
bridge. MA  02139. 

.Archdiocese  of  San  Pransisco.  Educational 
Television  Center.  324  Middlefield  Road. 
Mcnlo  Park.  CA  94025. 

Center  for  Excellence.  Inc..  P.O.  Bo.\  158. 
Williamsburg.  VA  23185. 

City  University  of  New  York.  Center  for  Ad- 
vanced Study  in  Education.  33  West  42nd 
Street.  New  York.  NY  10036.  (Attn.  Dr. 
Lrc  Cohen). 


Footnotes  continued  from  last  pace 
AdminLstratlve  Procedure  Act  (5  U.S.C.  Sec- 
tion 553(a)(2)).  nevertheles.s.  NTIA  has 
opted  to  provide  the  public  with  the  oppor- 
tunity to  participate.  Both  Executive  Order 
12044  and  DOCs  respon.se  to  that  Order. 
supra,  indicate  that  at  least  60  da>-s  shall  be 
afforded  for  public  comment  on  proposed 
siKnificant  regulations  unless  compliance 
with  that  standard  is  not  possible.  The  Ad- 
ministrator has  determined  that  It  is  not 
passible  to  comply  with  the  60  day  standard 
if  NTIA  is  to  process  and  fund  applications 
in  the  current  fiscal  year.  Section  391  of  the 
Act  provides  that  funds  appropriated  in  any 
fiscal  year  shall  remain  available  in  succeed- 
ing ft.scal  years  if  an  approved  application 
for  those  funds  has  been  submitted  by  an 
applicant  in  the  current  fiscal  year.  B«cau.se 
Pub.  L.  95-567  was  not  enacted  until  Novem- 
ber 2.  1978  ^nd  NTIA  was  required  to  Insti 
tule  this  proceedinK  and  design  an  applica- 
tion form,  it  has  l>een  necessary  to  expedite 
the  riilemaking  to  allow  sufficient  time  for 
the  .submission  and  processing  of  applica- 
tions before  the  end  of  the  fiscal  year  on 
September  30th.  As  a  result,  reply  time  to 
both  the  Advance  Notice  and  the  Notice 
had  to  be  shorter  tlian  we  would  otherwise 
have  wished.  However.  NTIA  is  maklnu 
every  effort  to  give  the  public  opportunities 
for  meaningful  input  Into  the  formulation 
of  our  regulations,  te..  the  issues  paper, 
public  meeting  and  the  Adiance  Notice  were 
mailed  to  interested  parties  and  the  trade 
pres.s.  Copies  of  this  Notice  will  be  mailed  to 
the  .same  individuals  and  groups  as  well  as 
to  all  who  filed  comments  on  the  Advance 
Notice.  The.se  various  steps  and  the  serious 
time  problem  have  led  to  our  conclusion 
that  this  proceeding  has  been  conducted  in 
.suttstantial  compliance  with  Executive 
Order  12044. 


PROPOSED  RULES 

City  of  Valparaiso.  Florida.  P.O.  Box  296. 

Valparaiso.  FL  32580. 
Corporation   for   Public   Broadcasting,   c/o 

Vemer.  Llipfert.  Bemhard  and  McPher- 

son.    Suite    1000.    1660    L   Street.    N.W.. 

Washington.  DC  20030. 
Federal       Communications       Commission. 

Washington.  DC  20554. 
Florida  E^ast  Coast  Educational  Television. 

Inc..  2908  West  Oak  Ridge  Road.  Orlando. 

FL  32809. 
Foundation    for    Independent    Video    and 

FUm.  Inc..  99  Prince  Street.  New  York.  NY 

10012. 
Global   VUlage.   454    Broome   Street.   New 

York.  NY  10013. 
Goldstein.  Michael  and  Disenhaus.  Helen. 

1225  Connecticut  Avenue,  N.W..  Washing- 
ton. DC  20036. 
Indiana  University  at  South  Bend,  Division 

of  Arts  and  Sciences.  1825  Northside  Bou- 
levard. South  Bend.  IN  46615. 
Intercollegiate    Broadcasting   System,    Box 

592.  Vails  Gate.  NY  12584. 
Iowa    Public    Broadcasting    Network.    P.O. 

Box  1758,  Des  Moines.  lA  50306. 
KTSC-TV,     900     West     Orman     Avenue. 

Pueblo.  CO  81004. 
KWSU-AM-TV.  Washington  State  Universi- 
ty. Pullman.  WA  99163. 
Libre  Press.  Suite  512-514,  Brooks  Building. 

Scranton.  PA  18503. 
McClausand.  Robert,  107-19  Jersey  Street. 

Boston,  MA  02215. 
Media    Communications.    Inc.,    Suite    104. 

Monsanto  Building.  6230  Falrview  Road. 

Charlotte.  NC  28210. 
Minnesota   Public   Radio^  Inc..   400  Sibley 

Street.  Saint  Paul.  MN  55101. 
Montgomery  County  Intermediate  Unit.  400 

Penn  Street.  Lansdale.  PA  19446. 
National  Federation  of  Community  Broad- 
casters. 1000  11  th  Street.  N.W..  Washing- 
ton. DC  20001. 
North  Carolina  Task  Force  on  Public  Tele- 
communications.  116  West  Jones  Street. 

Raleigh.  NC  27603 
North    DakoU    Educational    Broadcasting 

Council.  The  Prince  Hotel.  Bismarck.  ND 

58501. 
Public  Broadcasting  Service.  475  LEnfant 

Plaza  W.  S.W..  Washington,  DC  20024. 
Public  Service  Satellite  ConsorUum.   4040 

Sorrento    Valley    Blvd.,    San    Diego,    CA 

92111. 
Robertson  A.st>ociates.  Inc..  P.O.  Box  8077. 

Port  Charlotte.  FL  33952. 
Rocky    Mountain    Corporation    for    Public 

Broadcasting.  1603  Sigma  Chi  Road.  N.E., 

Albuquerque,  NM  87106. 
State   of   Kansas   Public  Television   Board. 

Suite   508.   503   Kaasas   Avenue.   Topeka. 

KS  66603. 
University  of  Alaska,  School  of  Engineering, 

Fairbanks.  AK. 
WNET/Thirteen.  356  We.st  58th  Street,  New 

York.  NY  10019. 
Wilkes  College.  Wilkes  Barre.  PA  18766. 
Woll.  Susan.  39  Brighton  Avenue.  Allston. 

MA  02138. 

Appendix  B 

Agency  from  Instructional  Television 
American  Women  in  Radio  and  Televison 
Association    for    Educational    Communica 

tions  and  Technology 
Black  Media  Coalition 
Corporation  for  Public  Broadcasting 
Federal  Commuunicatons  Commission 
Joint  Council  on  Educational  Telecommuni 

cations 
National  As.soriatioiTof  Broftdca.ster> 


National  Audio- Visual  Association 

National  Cable  Television  Association 

National  Citizens  Committee  for  Broadcast- 
ing 

National  Congress  of  American  Indians 

National  Federation  of  Community  Broad- 
casters 

National  Latino  Media  Coalition 

National  Public  Radio 

National  Translator  Association 

Native  American  Public  Broadcasting  Con- 
sortium 

Public  Broadcasting  Service 

It  is  proposed  that  Title  15  of  the 
Code  of  Federal  Regulations  be 
amended  by  establishing  Subtitle  E>— 
Regulations  Relating  to  Teleconmiunl- 
cations  and  Information.  Chapter 
XXIII— National  Telecommimlcations 
and  Information  Administration.  De- 
partment of  Commerce  and  establish- 
ing a  new  Part  2301.  as  follows: 

PAKT  2301— FUftUC  TELECOMMUMCATIONS 
FAOLITIES  PIOGRAM 

Sufcport  A — 0»n«ral 

Sec. 

3301.1  Purpose  and  scope. 

2301.2  Other  pertinent  rules  and  regula- 
tions. 

2301.3  DeflnlUons. 

Sylt^eH  R— fttg<Mlity  mt%4  Apptkotiofi  Pr*c«4ur»t 

23P1.4  Eligible  applicants. 

2301.5  Application  for  financial  assistance. 

2301.6  Assurances. 

2301.7  Deferred  applications. 

2301.8  Federal    Communications    Commis- 
sion authorization. 

2301.9  Closing  date. 

2301.10  Where  to  file:  number  of  copies. 

2301.11  Publication. 

2301.12  Service  of  applicaUons. 

2301.13  Acceptance  of  applications. 

2301.14  Comments  on  applications. 

2301.15  Distribution  of  funds. 

2301.16  Coordination  with  interested  agen- 
cies and  organizations. 

2301.17  Funding   criteria   for  construction 
applications. 

2301.18  Funding  criteria  for  planning  ap- 
plications. 

2301.19  Action  on  applications. 

Iwfc^t*  C — >i>»«lli«>  A»«iig  Ay^BcMtiowi  and  Hw 
lo4*  ml  Min«riliM  and  W< 

2301  20 
2301.21 


Program  priorities. 
Special  consideration. 


Sofcport  D — F«dir«l  Knonaat  Portidpotian  witf 
CandHion*  of  f»d«ral  OranI 

2301.22  Amount  of  Federal  grant. 

2301.23  Payment  of  Federal  grant. 

2301.24  Conditions  of  Federal  grant. 

2301.25  Procurement  standards. 

2301.26  Consolidated  procurement 

2301.27  Securing  the  Federal  interest. 

2301.28  NondiscriminatiorL 

Sufcyart  I— A«tauwtatffi>y  far  Fadaval  Fandt 

230129    Retention  of  records. 

2301.30  Final  certification. 

2301.31  Annual  Stat  as  reports. 

2301.32  Termination  and  change  in  eligibil 
Ity  status. 

2301.33  Petition  for  recomideration. 


Sakpwt  F— Cantral  and  Um  af  FacHHia* 
Sec. 

2301.34  Equipment. 

2301.35  Items  and  costs  inellglMclor  Fed- 
eral funding.  ^**^""  -^ 

2301.36  Control  and  use  of  facilities. 

2301.37  Waiver. 

AimioRiTv:  Pub.  95-567.  92  Stat.  2405  (47 
U.S.C.  390-394). 

Subpart  A — 0«ii*ral 

{2301.1     Purpose  and  scope. 

These  regulations  prescribe  policies 
and  procediu-es  to  Insure  the  fair,  equi- 
table and  uniform  treatment  of  appli- 
cations for  planning  and  construction 
grants  for  public  telecommtmications 
facilities.  They  implement  the  provi- 
sions of  Part  IV  of  Title  lU  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Public  Telecommiml- 
cations Financing  Act  of  1978  (47 
U.S.C.  Sections  390-94)  (Act). 

12301.2    Other  pertinent  rules  and  regula- 
tion*. 

(a)  Other  rules  and  regulations  per- 
tinent to  applications  for  the  oper- 
ation of  noncommercial  educational 
broadcast  stations  and  public  broad- 
cast stations  are  contained  In  the  rules 
and  regulations  of  the  Federal  Com- 
munications Commission.  47  CPR  Part 
1  (Practice  and  Procediu-e);  Part  2 
(Frequency  Allocations  and  Radio 
Treaty  Matters:  General  Rules  and 
Regulations):  Part  17  (Construction. 
Marking,  and  Lighting  of  Antenna 
Structures);  Part  3.  Subpart  E  (Televi- 
sion Broadca-sting  Stations):  Part  73 
(Radio  Broadcast  Services):  and  Part 
74  (Experimental  Auxiliary  and  Spe- 
cial Broadcast  and  Other  Program 
Distribution  and  Services), 

(MOIJI    Dennitions. 

(a)  The  following  terms  .shall  have 
the  following  meanings  when  used  in 
this  part: 

(1)  "Act"  means  Part  IV  of  Title  III 
of  the  Communications  Act  of  1934.  a.s 
amended  (47  U.S.C.  Sections  390-94). 

(2)  The  term  "Administrator"  means 
the  Administrator  of  the  National 
Telecommunications  and  Information 
Administration.  U.S.  Department  of 
Conunerce. 

(3)  The  term  "construction"  (as  ap- 
plied to  public  telecommunications 
facilities)  means  acquisition  (including 
acquisition  by  lease),  installation,  and 
modernization  of  public  telecommuni- 
cations facilities  and  planning  and  pre- 
paratory steps  incidental  to  any  such 
acquisition,  installation,  or  moderniza- 
tion. 

(4)  The  term  "noncommercial  educa- 
tional and  cultural  radio  and  television 
programs"  means  educational,  commu- 
nity ser\'ice,  public  service,  public  af- 
fairs and  cultural  programs  of  benefit 
to  the  area  or  community  to  be  served 
by  a  public  telecommunications  entity. 
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(5)  The  terms  'noncommercial  edu- 
cational broadcast  station"  and 
"public  broadcast  station"  means  a 
tele\islon  or  radio  broadcast  station 
which— 

(i)  Under  the  rules  suid  regulations 
of  the  Federal  Communications  Com- 
mission in  effect  on  the  effective  date 
of  enactment  of  the  Public  Telecom- 
munications Financing  Act,  is  eligible 
to  be  licensed  by  the  Commission  as  a 
noncommercial  educational  radio  or 
tele\ision  broadcast  station  and  which 
is  owned  and  operated  by  a  public 
agency  or  nonprofit  private  founda- 
tion, corporation,  or  association:  or 

(ii)  Is  owned  and  operated  by  a  mu- 
nicipality and  which  transmits  only 
noncommercial  programs  for  educa- 
tional purposes. 

(6)  The  term  "nonconmiercial  tele- 
communications entity"  means  any  en- 
terprise which— 

(i)  Is  owned  and  operated  by  a  State, 
a  political  or  special  purpose  subdivi- 
sion of  a  State,  a  public  agency,  or  a 
nonprofit  private  foundation,  corpora- 
tion or  association:  and 

(ii)  Has  been  organized  primarily  for 
the  purpose  of  disseminating  audio  or 
video  noncommercial  educational  and 
cultural  programs  to  the  public  by 
means  other  than  a  primary  television 
or  radio  broadcast  station,  including, 
but  iK>t  limited  to.  coaxial  cable,  opti- 
cal fiber,  broadcast  translators,  cas- 
settes, discs,  microwave  or  laser  trans- 
mission through  the  atmosphere. 

(7)  The  term  "nonprofit"  (as  applied 
to  any  foundation,  corporation,  or  as- 
sociation) means  a  foundation,  corpo- 
ration, or  association,  no  part  of  the 
net  earning  of  which  Inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
prt\-ate  shareholder  or  individual. 

(8)  The  term  "preoperational  ex- 
penses" means  all  nonconstruction 
costs  incurred  by  new  telecommunica- 
tions entities  before  the  date  on  which 
they  began  providing  service  to  the 
public,  and  all  nonconstruction  costs 
associated  with  the  expansion  of  exist- 
ing entities  t>efore  the  date  on  which 
such  expanded  capacity  is  activated, 
except  that  such  expenses  shall  not  in- 
clude any  portion  of  the  salaries  of 
any  personnel  employed  by  an  operat- 
ing public  telecommtmications  entity. 

(9)  The  term  "public  broadcasting 
entity"  means  tlie  Corporation  for 
Public  Broadcasting,  any  licensee  or 
permittee  of  a  public  broadcasting  sta- 
tion, or  any  nonprofit  Institution  en- 
gaged primarily  in  the  production,  ac- 
quisition, distribution  or  dissemination 
of  educational  and  cultural  television 
or  radio  programs. 

(10)  The  term  "public  telecommuni- 
cations entity"  means  any  enterprise 
which— 

(i)  Is  a  public  broadcast  station  or  a 
noncommercial  telecommunications 
entity;  and 
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(ii)  Disseminates  public  teleconuuu- 
nications  services  to  the  public. 

(11)  The  term  "public  telecommuni- 
cations facilities"  means  apparatus 
necessary  for  production,  interconnec- 
tion, captioning,  broadcast  or  other 
distribution  of  programming,  includ- 
ing but  not  limited  to.  studio  equip- 
ment, cameras,  microphones,  audio 
and  video  storage  of  reproduction 
equipment,  or  both,  signal  processors 
and  switches,  towers,  antennas,  trans- 
mitters, translators.  microwa\e  equip- 
ment, mobile  equipment,  satellite  com- 
munications equipment,  instructional 
television  fixed  sen'ice  equipment 
(ITFS).  .subsidiary  commimications  au- 
thorization (SCA)  transmitting  and  re- 
ceiving equipment,  cable  television 
equipment,  video  and  audio  cassettes 
and  discs,  optical  fiber  communica- 
tions equipment  and  other  means  of 
transmitting,  emitting,  storing  and  re- 
ceiving images  and  sounds  or  intelli- 
gence, except  that  such  term  does  not 
include  the  buildings  to  house  such 
apparattis  (other  than  small  equip- 
ment shelters  which  are  part  of  satel- 
lite earth  statiwis.  translators,  micro- 
wave Interconnection  facilities  and 
similar  facilities). 

(12)  The  term  "public  telecommtmi- 
cations services"  means  noncommer- 
cial educational  and  cultural  radio  and 
television  programs,  and  related  non- 
commercial instructional  or  informa- 
tional material  that  may  be  transmit- 
ted by  means  of  electronic  commimica- 
tions. 

(13)  The  term  "Secretary"  means 
the  Secretary  of  Commerce. 

(14)  The  term  "Stale"  includes  the 
District  of  Coltmibia.  the  Common- 
wealth of  Puerto  Rico,  the  Virgin  Is- 
lands. Guam.  American  Samoa,  the 
Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

(15)  The  term  "system  of  public  telQ, 
communications  entitles"  means  any 
combination  of  public  telecommunica- 
tions entities  acting  cooperatively  to 
produce,  acquire  or  dLstribute  pro- 
grams, or  to  undertake  related  activi- 
ties. 

Subpart  I — Eligibility  and  Application 
Precodura* 

§  2301.  t     Kligible  applicants. 

(a)  Applications  for  funding  under 
the  Act  may  only  be  filed  by: 

(DA  public  or  nonqjE^mmercial  edu- 
cational broadcast  sta^n, 

(2)  A  nonconmiercial  telecommuni- 
cations entity. 

(3)  A  system  of  public  telecommuni- 
cations entities. 

(4)  A  nonprofit  foundation,  corpora- 
tion, institution  or  association  orga- 
nized primarily  for  educational  or  cul- 
tural purposes. 

(5)  A  State  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdivision  of  a  Stat(>. 
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(b)  Applicants  whose  proposals  re- 
quire Federal  Communications  Com- 
mission authorizations  must  be  eligible 
to  receive  such  authorization. 

§2301.5    Appliratifin    for   financial    assist- 
ance. 

(a)  All  applications  for  funding 
under  the  Act  shall  be  made  on  an  ap- 
proved National  Telecommunications 
and  Information  Administration 
(Nl'IA)  form  and  each  application 
shall  be  signed  by  an  officer  of  the  ap- 
plicant. 

( 1 )  Approved  forms  may  be  obtained 
from  the  Public  Telecommunications 
Facilities  Division.  NTIA/DOC,  Room 
296A.  1325  G  Street.  N.W..  Washing- 
ton. DC.  20005. 

(b)  An  appJicant  may  amend  its  ap- 
plication or  submit  additional  informa- 
tion at  any  time  up  to  45  calender  days 
after  the  closing  date  published  pursu- 
ant to  §  2301.9  of  the  Rules. 

(c)  Radio.  televi.sion  and  non-broad- 
cast applications  must  be  submitted 
separately.  Where  sharing  of  a  major 
component  (e.g..  a  tower)  is  justified, 
the  cost  of  the  shared  equipment  must 
be  pro-rated  between  applications. 

(d)  If  an  environmental  impact  or 
narrative  statement  is  required  to  be 
filed  In  connection  with  the  proposed 
project  by  any  Federal,  State  or  local 
law  or  regulation,  a  copy  must  be  sub- 
mitted with  the  application. 

§  2.101. fi     AsNurances. 

No  project  will  be  approved  unless 
the  applicant  has  provided  in  the  ap- 
plication information  to  establish  to 
the  Administrator's  satisfaction  that: 

(a)  The  applicant  Is  an  eligible  entity 
under  Section  392(a)(1)  of  the  Act  and 
that  it  has  authority  to  plan,  construct 
and  operate  the  putilic  telecommunica- 
tions facility  for  which  funds  are  re- 
quested; 

(b)  The  public  telecommunications 
facility  will  be  controlled  by  the  appli- 
cant; 

(c)  The  public  telecommunications 
facility  will  be  u.sed  only  for  the  provi- 
.sion  of  public  telecommunications 
services; 

(d)  (1)  Nece.s.sary  funds  to  construct, 
operate  and  maintain  the  public  tele- 
communications facility  will  be  availa- 
ble when  needed; 

<2)  All  non-Federal  financial  sources 
available  for  the  project  have  been 
taken  into  account,  and  the  non-Fed- 
eral share  .stated  by  the  applicant  as 
being  available  for  u.se  in  the  project  is 
the  ma.ximum  contribution  availabfe 
from  such  .sources; 

(3)  PTFP  funds  and  any  monies  gen- 
erated through  the  use  of  PTFP- 
funded  facilities  shall  be  u.sed  solely 
for  noncommercial  public  telecommu- 
nications purpo-srs.  a.';  proposed  in  the 
application; 
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(e)  The  applicant  has  participated  in 
comprehensive  planning  for  its  pro- 
posed facility  in  the  area  to  be  served, 
including  an  evaluation  of  alternative 
technologies  and  coordination  with 
State  educational  television,  radio  and 
telecommunications  agencies,  if  any; 

(f )  The  applicant  will  make  the  most 
economical  and  efficient  use  of  the 
grant; 

(g)  The  applicant  holds  or  will  hold 
appropriate  title  or  lease  to  the  site  or 
sites  on  which  apparatus  proposed  in 
the  project  will  lie  operated,  including 
the  right  to  construct,  maintain,  oper- 
ate and  remove  such  apparatus,  suffi- 
cient to  assure  continuity  of  operation 
of  the  facility  for  a  period  of  10  years 
following  completion  of  the  project;  / 

-  (h)  No  person  shall,  on  the  grourtds 
of  race,  color  or  national  origin,  be  ex- 
cluded from  participation  in.  be  denied 
the  benefits  of  or  otherwise  be  sub- 
jected to  discrimination  under  any 
program  or  activity  for  which  the  ap- 
plicant receives  funding  under  this 
Act.  (Title  VI  of  the  Civil  Rights  Act 
of  1964  as  implemented  by  DOC  regu- 
lations. 15  CFR  §§  8.1-15); 

(i)  No  person  shall,  on  the  basis  of 
sex,  be  excluded  from  participation  In, 
be  denied  the  benefits  of  or  be  subject- 
ed to  discrimination  under  any  educa- 
tional program  or  activity  for  which 
the  applicant  receives  funding  under 
the  Act.  (Title  IX  of  the  Education 
Amendments  of  1972,  as  amended.); 
and 

(j)  No  otherwise  qualified  Individual 
shall,  solely  by  reason  of  handicap,  be 
excluded  from  the  participation  in,  be 
denied  of  benefits  of  or  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  re- 
ceives funding  under  this  Act  (Section 
504  of  the  Rehabilitation  Act  of  1973. 
as  amended). 

§  2301.7     Deftrred  applicationN. 

(a)  An  application  which  has  been 
accepted  for  filing  may  be  deferred  for 
funding  until  a  succeeding  fiscal  year. 
In  the  event  that  the  Administrator 
defers  an  application,  prompt  written 
notification  of  that  action,  together 
with  an  explanation  for  the  deferral, 
will  be  given  to  the  applicant. 

(b)  An  applicant  may  reactivate  a  de- 
ferred application  if  the  stated  pur- 
pose of  the  application  has  not  sub- 
stantially changed. 

(c)  To  reactivate  a  deferred  applica- 
tion, the  applicant  mu.st  notify  the  Ad- 
ministrator, in  writing,  that  it  wishes 
the  application  to  be  reconsidered. 
Notice  mu.st  be  given  before  the  clo.s- 
ing  date  specified  by  the  Administra- 
tor pursuant  to  §2301.9  of  the  Rules 
for  the  filing  of  current  fiscal  year  ai> 
plications.  An  original  and  one  copy  of 
the  notice  must  be  filed. 

(d)  Any  notice  given  under  Subsec- 
tion (c)  must  bo  aecompanied  by  the 


following  information  contained  in  the 
form  of  a  signed  amendment  to  the  de- 
ferred application: 

(1)  Pages  1  and  2  and  the  brief  nar- 
rative description  of  the  proposal  sub- 
mitted on  the  current  application 
form; 

(2)  An  update  of  availability  of  oper- 
ating funds  and  the  necessary  non- 
Federal  share  of  the  project; 

(3)  A  revised  listing  of  current  eligi- 
ble project  costs,  if  necessary; 

(4)  A  current  inventory  of  all  public 
telecommunications  facilities  owned 
by  the  applicant.  Applicants  having 
previously  submitted  an  Inventory 
need  only  submit  updating  informa- 
tion; 

(5)  A  five-year  plan  outlining  the  ap- 
plicant's projected  facilities  require- 
ments, and  the  projected  costs  of  such 
facilities.  Applicants  having  previously 
submitted  a  five-year  plan  may  submit 
any  approved  amendments  including 
up)dating  the  dates  to  include  the  cur- 
rent year; 

(6)  Current  information  relating  to 
the  applicant's  evaluation  of  alternate 
technologies  currently  available  In  the 
.service  area  and  the  extent  to  which 
there  is  no  duplication  of  services; 

(7)  If  special  consideration  is  re- 
quested under  Section  392(f)  of  the 
Act,  current  information  detailing  the 
basis  for  the  request;  and 

\(8)  Such  other  information  as  the 
Administrator  considers  necessary. 

§2.101.8     Federal     Communications     Cum- 
mission  authorization. 

(a)  Each  applicant  whose  project  re- 
quires Federal  Communications  Com- 
mi.s.sion  authorization  must  file  an  ap- 
plication for  that  authorization  on  or 
before  the  closing  date  for  filing  the 
funding  application. 

(b)  Any  Federal  Communications 
Commission  authorization  required 
for  the  project  must  be  in  the  name  of 
the  applicant. 

<c)  If  the  project  is  to  be  associated 
with  an  existing  station.  Federal  Com- 
munications Commission  operating  au- 
thority for  that  station  must  be  cur- 
rent and  valid. 

(d)  For  any  project  requiring  a  new 
authorization  or  authorizations  from 
the  Federal  Communications  Commis 
.sion,  the  applicant  must  file  with  the 
Administrator  a  copy  of  each  Federal 
Communications  Commission  applica- 
tion and  any  amendments  thereto. 

(e)  If  the  applicant  fails  to  file  a  re- 
quired Federal  Communications  Com- 
mission application  or  applications  by 
any  closing  date  established  pursuant 
to  §2301.9  of  these  Rules,  or  if  the 
Federal  Communications  Commi-ssion 
returns,  dismisses  or  denies  an  applica- 
tion required  for  the  project  or  any 
part  thereof,  or  for  the  operation  of 
the  station  with  which  the  project  Is 
a.ssociated,     the     Administrator     may 


return  the  application  for  Federal  fi- 
nancial assistance  to  the  applicant. 

(f)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from 
the  Federal  Communications  Commis- 
sion that  any  necessary  authorization 
will  be  issued. 

§2301.9    Closing  date. 

The  Administrator  shall  select  and 
publish  in  the  Federal  Register  a  date 
by  which  applications  for  funding  in  a 
current  fiscal  year  are  to  be  filed. 

§2301.10    Where  to  file;  number  of  copies. 

All  applications  for  grants  shall  be 
filed  with  the  Public  Telecommunica- 
tions Facilities  Division,  NTIA.  Room 
296A.  1325  O  Street.  N.W..  Washing- 
ton, D.C.  20005.  An  original  and  one 
copy  of  the  application  and  supporting 
documents  shall  be  filed;  and  any  sub- 
sequent amendments  shall  be  filed  In 
duplicate. 

§2301.11     Publication. 

(a)  Applicants  shall  cause  to  be  pub- 
lished in  a  newspaper  of  general  circu- 
lation in  the  community  to  l>e  servied, 
a  notice  that  it  has  tendered  an  appli- 
cation for  a  Federal  grant  under  the 
Act.  that  It  has  tendered  substantial 
amendment  to  a  pending  application 
or  that  It  has  requested  renewed  con- 
sideration of  a  deferred  application. 

(b)  The  notice  shall  be  published 
once  a  week  for  two  consecutive  weeks 
within  the  three  week  period  following 
the  Federal  Register  publication  of 
the  acceptance  of  the  application  by 
NTIA.  Proof  of  publication  shall  be 
submitted  to  NTIA  in  duplicate. 

(c)  The  notice  shall  contain  substan- 
tially the  same  Information  as  the 
F^ERAL  Register  notice  of  acceptance 
for  filing  Including  the  Invitation  to 
file  comments  with  the  Administrator. 

§  2301 . 1 2    Service  of  applications. 

(a)  Any  State  or  local  agencies 
ha\ing  Jurisdiction  over  the  develop- 
ment of  broadcast  and/or  nonbroad- 
cstst  telecommunications  in  the  State 
and  the  community  to  be  served  by 
the  proposed  facility,  shall  be  served 
with  one  copy  of  the  application  and 
all  subsequent  amendments.  This  re- 
quirement applies  to  both  planning 
and  construction  grant  applications 
and  service  shall  be  made  within  two 
weeks  of  the  tendering  of  an  applica- 
tion to  NTIA. 

(b)  In  the  case  of  a  construction 
grant  for  which  Federal  Communica- 
tions Commission  authorization  is  re- 
quired, a  copy  of  the  application  and 
all  subsequent  amendments  shall, 
within  two  weeks  of  tendering  the  ap- 
plication to  NTIA,  be  filed  with: 

(1)  The  Secretary.  Federal  Commu- 
nications Commission.  Washington. 
D.C.  20554;  and 
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(2)  The  State  educational  television, 
radio  or  telecommunications  agency.  If 
any.  In  the  State  In  which  the  channel 
associated  with  the  project  Is  assigned 
by  the  Federal  Communications  Com- 
mission, or,  if  the  chaimel  in  question 
is  assigned  jointly  to  communities  in 
different  States,  upon  the  State 
agency,  if  any.  in  each  of  such  States. 

(3)  Each  applicant  must  also  give 
written  notice  of  the  filing  of  the  ap- 
plication to  the  State  educational  tele- 
vision, radio  or  telecommunications 
agency,  if  any.  in  any  State,  any  part 
of  which  is  within  the  service  area  of 
the  proposed  facility. 

§  2301 .13    Acceptance  of  applications. 

(a)  Applications  tendered  for  filing 
with  the  Administrator  will  be  given  a 
preliminary  examination.  Those  found 
to  be  complete  and  in  accordance  with 
the  provisions  of  this  part  will  be  ac- 
cepted for  filing.  Applications  which 
are  not  complete  or  which  are  deter- 
mined to  be  not  in  axxordance  with 
the  provisions  of  this  part  will  not  be 
accepted  for  filing  and  will  b  returned 
to  the  applicant;  Provided,  That 
within  30  days  of  such  return,  the  ap- 
plicant may  file  with  the  Administra- 
tor a  petition  pursuant  to  §  2301.33. 

(b)  Applications  proposing  projects 
which  require  authorization  from  the 
Federal  Communications  Commission 
will  not  be  accpeted  for  filing  by  the 
Administrator  until  the  Federal  Com- 
munications Commission  has  accepted 
the  necessary  application  for  filing. 

(c)  The  acceptance  of  applications 
for  filing,  as  provided  in  paragraph  (a) 
of  this  section.  Is  a  procedure  designed 
for  making  preliminary  determina- 
tions of  eligibility  and  for  providing 
the  opportunity  for  public  comment 
on  applications,  as  described  In 
§  2301.14.  Acceptance  of  an  application 
for  filing  does  not  preclude  subsequent 
return  or  disapproval  of  an  application 
if  it  is  found  to  be  not  in  accordance 
with  the  provisions  of  this  part  or  if 
the  applicant  fails  to  file  any  addition- 
al information  requested  by  the  Ad- 
ministrator. Acceptance  for  filing  does 
not  assure  that  application  of  being 
funded;  it  merely  qualifies  that  appli- 
cation to  compete  for  funding  with 
other  applications  accepted  for  filing. 

§  2301.14     Commentii  on  applications. 

(a)  The  Administrator  will  publish 
notice  in  the  Federal  Register  of  the 
acceptance  for  filing  of  each  applica- 
tion and  of  the  receipt  of  each  amend- 
ment which  substantially  changes  the 
proposed  project. 

(b)  Within  30  calendar  days  from 
the  date  on  which  notice  is  published 
in  the  Federal  Register  of  the  accept- 
ance for  filing  of  an  application  or  a 
substantial  amendment  to  an  applica- 
tion, any  interested  party  may  file 
comments  with  the  Administrator  sup- 
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porting  or  opposing  the  application  or 
amendment,  setting  forth  the  grounds 
for  support  or  opposition,  accompa- 
nied by  a  certification  that  a  copy  of 
the  comments  has  been  mailed  to  the 
applicant. 

(c)  Within  30  calendar  days  from  the 
last  day  for  filing  such  comments,  the 
applicant  may  file  a  reply  to  any  com- 
ments opposing  Its  application  or  an 
amendment. 

(d)  The  time  periods  referred  to  in 
Subsections  (b)  and  (c)  may  be  ex- 
tended by  the  Administrator  if  good 
cause  is  shown. 

§2301.15    Distribution  of  funds. 

With  respect  to  applications  accept- 
ed for  filing  pursuant  to  §  2301.13,  the 
Administrator  may  at  any  time  estab- 
lish UmiUtlons  on  the  maximum 
amount  of  Federal  grants  which  may 
be  approved  for  projects  situated  In 
each  of  the  several  States  in  order  to 
assure  an  equitable  distribution  of 
fimds  among  the  States  for  any  fiscal 
year. 

§2301. IS    Coordination      with      interested 
agencies  and  organixations. 

In  axrtlng  on  applications  and  carry- 
ing out  other  responsibilities  jinder 
the  Act.  the  Administrator  may  con- 
sult with: 

(a)  The  Federal  Communications 
Commission  with  respect  to  functions 
which  are  of  Interest  to  or  affect  func- 
tions of  the  Federal  Communications 
Commission: 

(b)  The  Corporation  for  Public 
Broadcasting  with  respect  to  functions 
which  are  of  interest  to  or  affect  the 
functions  of  the  Corporation;  and 

(c)  Other  agencies,  organizations 
and  Institutions  administering  pro- 
grams which  may  be  coordinated  ef- 
fectively with  Federal  assistance  pro- 
vided under  the  Act. 

§  2301.17    Funding   criteria   for   convtnic- 
tion  applications. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act.  the  Adminis- 
trator, in  determining  whether  to  ap- 
prove a  construction  grant  application, 
in  whole  or  in  part,  and  the  amount  of 
such  grant,  or  whether  to  defer  action 
on  such  an  application,  will  consider, 
in  addition  to  how  well  the  applicant 
has  satisfied  the  assurances  of  Section 
392(a)  of  the  Act.  the  following  factors 
(the  order  of  listing  Implies  no  prior- 
ity): > 

(a)  The  priorities  set  forth  in  the 
Act  and  f  2301.20  of  the  Rules; 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term  oper- 
ational support,  which  assures  the  ap- 
plicant's continual  servlc*  to  the  com- 
munities within  the  service  area;  and 
the  availability  of  necessary  funds  for 
capital  expenditures; 
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(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total 
cost  of  the  project; 

(d)  The  extent  to  which  the  appli- 
cant has: 

( 1 )  Evaluattfd  alternate  technologies, 
the  bases  upon  which  decisions  were 
made  as  to  the  technology  to  be  uti- 
lized and  the  extent  to  which  the  pro- 
posed service  will  not  duplicate  service 
already  available: 

(2)  Assessed  plans  to  meet  the  specif- 
ic educational,  informational  and  cul- 
tural needs  of  the  tot.il  community  to 
be  served  by  the  propo.sed  telecommu- 
nications serv  ico: 

(3>  Designed  the  proposed  service  to 
help  meet  the  assessed  needs: 

(4)  Provided  for  the  total  community 
sei^'ed  to  participate  in  the  planning 
for  and  implementation  of  the  pro- 
posed service; 

<5>  Provided  opportunities  for  the  in- 
tended audiences  to  iise  the  proposed 
service;  and 

(6)  Provided  mfaninpful  documenta- 
tion of  community  support  for  the 
service  to  be  provided  (such  as  letters 
from  rte'cncifs  for  whom  the  applicant 
produces  or  will  produce  programs  or 
other  materials  and  from  key  elected/ 
appointed  policy-making  officials). 

'e)  The  extent  to  which  the  evidence 
supplied  in  the  project  reasonably  as- 
surv«>  an  increose  in  minority  and 
women's  control  of.  operation  of  and 
p.T-ticipat!on  in  public  teleconvmuni- 
cai'ons  entities,  and  the  ejitent  to 
which  similar  concern":  of  handicapped 
individuals  have  been  taken  into  con- 
sideration; 

(f)  The  extent  to  which  the  various 
items  of  eligible  apparatus  proposed 
are  necessary  to,  and  capable  of. 
achieving  the  objectives  of  the  project 
and  will  permit  the  most  eflicient  use 
of  the  gr;»nt  fiinds  in  serving  the  pro- 
posed toial  communitv; 

(g)  The  extent  to  which  the  eligible 
e<iuip?n*>nt  requested  meets  current 
telecommunications  industry  perform- 
ance standards; 

(h)  The  extent  to  which  the  appli- 
cant will  have  available  sufficient 
qualified  staff,  and  will  provide  serv- 
ices of  professional  quality; 

(i)  The  extent  to  which  the  appli- 
cant has  planned  and  coordinated  the 
proposed  services  with  other  telecom- 
munications entities  in  the  service 
area; 

<j)  The  extent  to  which  the  project 
implements  local.  Statewide  or  region- 
al public  telecommunications  systems 
plans,  if  any; 

(k)  The  extent  to  which  the  appli- 
cant's proposed  five-year  facilities  plan 
required  by  Section  392(a)  of  the  Act 
is  practical,  financially  affordable  and 
consistent  with  the  intent  of  the  Act 
and  Regulations:  and 
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(1)  The  approval  by  the  Federal 
Communications  Commission  of  any 
necessary  authorization. 

§2301.18     Funding    rritrria    for    planning 
applirationK. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act.  the  Adminis- 
trator, in  determining  whether  to  ap- 
prove a  planning  grant  application,  in 
whole  or  in  part,  and  the  amount  of 
such  grant,  oru-hether  to  defer  action 
on  such  an  application,  will  consider, 
in  addition  to  how  well  the  applicant 
has  satisfied  the  assurances  of  Section 
392(a)  of  the  Act.  the  following  factors 
(the  order  of  listing  implies  no  prior- 
ity): 

(a)  The  extent  to  which  the  appli- 
cant's interests  and  purposes  are  rele- 
vant to  the  proposed  planning. 

(b)  The  qualifications  of  the  pro- 
posed planner  to  provide  a  public  tele- 
communications facilities  plan; 

(c)  The  extent  to  which  the  plan- 
ning project's  procedural  design  will 
assure  adequate: 

(1)  Knowledge  of  the  needs  of  the 
area  to  be  served; 

(2i  Financi.il.  human  and  support  re- 
sources necessaiy  to  conduct  the  plan; 

(3)  Public  awareness  of  and  partici- 
pation m  the  proposed  planning; 

(4)  Coordination  '>;ith  other  tdecom- 
mun'cations  entities  at  the  local,  state, 
regional  and  nat.:niial  !eTel.s; 

(5>  Evaluation  of  alternate  technol- 
ogies and  duplication  of  services:  and 

(6)  PartiripatioQ  by  minorities  and 
women 

(d)  The  extent  to  which  the  com- 
pleted plan  incorporates  provision  for 
implementing  the  proposed  telecom- 
munications .service  and  addre.s.'^es  the 
funding  objectives  of  the  Act  (i.e..  en- 
gineering, legal,  site  preparation 
(leases,  land  acquisition,  etc.).  con- 
struction, five-year  plan  of  proposed  i 
services,  appropriate  facilities  and  op- 
eration (fiscal  resources,  staff,  etc.)). 

(e)  The  extent  to  which  the  pro 
posed  procedure  and  timetable  are  fea- 
sible and  can  achieve  the  expected  re- 
sults. 

§  2301.19     Action  on  applications. 

(a)  After  con.sidi  ration  of  an  applica- 
tion that  has  been  accepted  for  filing, 
any  comments  and  replies  filed  i)y  in- 
terested parties  and  any  other  rele- 
vant information,  the  Administrator 
will  take  one  of  the  following  actions: 
select  the  application  for  funding.  In 
whole  or  in  part;  defer  the  application 
for  subsequent  consideration  pursuant 
to  §2301.7  of  the  Ru!es:-or  return  the 
application  to  the  applicant;  Provided. 
That  when  the  Administrator  returns 
an  application,  the  Administrator  will 
notify  the  applicant  of  the  gorunds 
and  reasons  therefor. 

(b)  Upon  the  Administrator's  ap- 
proval or  deferral,  in  whole  or  in  part. 


of  an  application,  the  Administrator 
will  Inform: 

( 1 )  The  applicant; 

(2)  Each  State  educational  televi- 
sion, radio  or  telecommunications 
agency,  if  any,  in  any  State,  any  part 
of  which  lies  within  the  service  area  of 
the  applicant's  facility; 

(3)  The  Federal  Communications 
Commission;  and 

(4)  The  Corporation  for  Public 
Broadcasting. 

(c)  If  the  Administrator  awards  a 
grant,  the  grant  award  document  shall 
include  grant  terms  and  conditions  set 
forth  in  Subpart  D  of  the  Rules  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  may 
be  deemed  necessary  or  desirable  for 
the  achievement  of  the  purpo,ses  of 
the  program. 

Subpart  C — Pri«rilio>  Among  Appiication»  ofxl 
Ihe  Rol*  of  Minoriti«»  ond  Women 

§2301.20     Proirrani  priorities. 

(a)  The  following  objectives,  listed  in 
order  of  priority,  shall  govern  the  Ad- 
ministrator's delenninalion  to  fund  an 
application  and  tlie  amount  of  the 
grant  awarded:, 

(1)  Whether  Ino  application  will  pro- 
vide new  public  tolecomniunication.s 
facilities  to  extend  service  to  areas  not 
currently  receiving  such  services. 

(2)  Whether  the  application  will 
result  in  the  expan-sion  of  service  areas 
of  existing  public  teIccommunii.nitions 
entitles. 

(3)  Whether  the  application  will 
result  in  the  improvement  of  the  capa- 
bilities of  existing  public  broadcast 
stations  to  provide  public  teltcommu- 
nications  services. 

(b)  Notwithstanding  the  priorities 
among  applications  listed  in  Subsec- 
tion (a),  the  AdministratO^r  may  utilize 
any  remaining  appropriated  funds  to 
award  grants  to  applicants  who  are 
otherwise  eligible  for  funding  but  do 
not  fall  within  any  of  the  statutory 
priorities.  Grants  made  pursuant  to 
this  subsection,  must  fulfill  the  overall 
objectives  of  the  Act. 

§  2301.21     Special  cooKideration. 

In  assessing  applications,  the  Admin- 
istrator will  give  special  consideration 
to  applications  which  foster  control  of. 
operation  of  and  participation  in 
public  telecommunications  entities  by 
minorities  and  women. 

Subporf  D — F*d«ral  Financial  PartkipolJon  ond 
Condition*  of  Fodorol  Grant 

§  2301 .22     Amount  of  federal  grant. 

(a)  Planning  grants.  A  Federal  grant 
award  for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Admin- 
istrator and  set  forth  in  the  grant 
award  d(x?ument. 


(1)  The  Administrator  may  provide 
up  to  100  percint  of  the  funds  neces- 
sary for  the  planning  of  a  public  tele- 
communications facility  which  is  eligi- 
ble for  construction  grant  funding. 

(2)  Two  copies  of  any  study  conduct- 
ed in  whole  or  in  part  with  funds  pro- 
vided under  this  program  shall 
promptly  be  provided  to  the  Adminis- 
trator. Copies  of  studies  shall  be 
served  on  the  Public  Telecommunica- 
tions Facilities  Division,  NTIA,  Room 
296A,  1325  G  Street,  N.W..  Washing- 
ton. D.C.  20005. 

(b)  Construction  Grants.  A  Federal 
grant  award  for  the  construction  of  a 
public  telecommimications  facility 
shall  be  an  amount  determined  by  the 
Administrator  and  set  forth  in  the 
grant  award  document,  except  that 
such  amount  shall  not  exceed  75  per- 
cent of  the  amount  determined  by  the 
Administrator  to  be  the  reasonable 
and  necessary  cost  of  such  project. 

(c)  No  part  of  the  grantee's  match- 
ing share  of  the  eligible  project  costs 
may  be  met  with  funds  supplied  by 
Federal  departments  and  agencies  or 
the  Corporation  for  Public  Broadcast- 
ing except  where  the  use  of  such 
funds  to  meet  a  Federal  matching  re- 
quirement is  specifically  and  expressly 
authorized  by  Federal  statute. 

(d)  If  the  actual  costs  Incurred  in 
completing  the  project  are  less  than 
the  estimated  costs  which  constituted 
the  basis  for  the  Administrator's  de- 
termination of  the  Federal  grant 
award,  the  amount  of  the  final  grant 
shall  be  that  amount  of  the  actual 
total  project  cost  remaining  after  de- 
ducting the  amount  of  local  matching 
funds  used  as  a  basis  for  the  grant 
award  at  the  time  of  project  approval 
(Including  the  fair  market  value  of 
gifts.  If  any);  Provided,  That  in  no 
case  shall  the  final  Federal  grant 
exceed  the  Federal  grant  awarcL 

§2:101.23     Payment  of  Federal  grant. 

(a)  No  pajTnents  under  any  award 
will  be  made  unless  and  until  the  re- 
cipient complies  with  all  relevant  re- 
quirements Imposed  by  this  part.  Addi- 
tionally, with  regard  to  public  telecom- 
munications entitles  requiring  a  Feder- 
al Communications  Commission  au- 
thorization, no  payments  will  be  made 
until  confirmation  has  been  received 
from  the  Federal  Communications 
Commission  that  any  necessary  au- 
thorization has  been  granted. 

(b)  After  the  conditions  indicated  In 
Subsection  (a)  have  been  satisfied, 
payment  will  be  made  to  the  grantee 
in  such  installments  consistent  with 
construction  progress,  as  the  Adminis- 
trator may  determine.  The  Adminis- 
trator may  require  as  a  precondition 
to  any  such  payments,  site  visits  by 
representatives  of  NTIA  to  determine 
construction  progress. 
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§  2301.24    Conditions  of  Federal  Grant 

(a)  Each  Federal  grant  under  this 
part  shall  be  subject  to  the  conditions 
that  the  grantee  shall: 

(1)  Continue  to  meet  the  require- 
ments set  forth  In  §§  2301.4  and  2301.5; 

(2)  Use  the  Federal  grant  funds  for 
the  purposes  for  which  the  grant  was 
made  and  for  the  Items  of  apparatus 
and  other  expenditure  Items  specified 
in  the  application  for  inclusion  in  the 
project,  except  that  the  grantee  may 
substitute  other  items  where  neces- 
sary or  desirable  to  carry  out  the  pur- 
pose of  the  project  as  approved  in  ad- 
vance by  the  Administrator, 

(3)  Promptly  complete  the  project 
and  place  the  public  telecommunica- 
tions facility  into  operation; 

(4)  Maintain,  during  construction  of 
the  project  and  for  10  years  after  com- 
pletion of  the  project,  protection 
against  common  hazards  through  aide- 
quate  Insurance  coverage  or  other 
equivalent  undertakings,  except  that, 
to  the  extent  the  applicant  follows  a 
different  policy  of  protection  with  re- 
spect to  its  other  property,  the  appli- 
cant may  extend  such  policy  to  appa- 
ratus acquired  and  Installed  imder  the 
project; 

(5)  (i)  Permit  the  Administrator  and 
the  Comptroller  General  of  the 
United  States  or  their  duly  authorized 
representatives  access  for  the  purpose 
of  audit  and  examination  to  any 
books,  documents,  papers  and  records 
of  any  grantee  that  are  pertinent  to 
assistance  received  under  this  pro- 
gram. 

(11)  Permit  Inspections  by  the  Ad- 
ministrator, or  the  Administrator's 
duly  authorized  representatives,  of  the 
public  teleconununicatlons  facilities 
acquired  with  Federal  financial  assist- 
ance at  the  time  of  completion  of  the 
project  and  at  any  other  reasonable 
time  within  10  years  after  completion 
of  the  project. 

(ill)  In  carrying  out  the  authority 
conferred  In  this  Section,  the  Adminis- 
trator and  the  Administrator's  duly 
authorized  representatives,  shall  re- 
quest admission  for  inspection,  audits 
and  examinations  only  during  normal 
working  hours  of  the  grantee.   ■> 

§2301.2.)    Procurement  standards. 

(a)  Grantees  that  are  States,  politi- 
cal or  special  purpose  subdivisions  of 
States  or  public  agencies  shall  adopt 
the  current  addition  of  Office  of  Man- 
agement and  Budget  Circular  No.  A- 
102, 

(b)  Grantees  that  are  nonprofit  pri- 
vate foundations,  corporations  or  asso- 
ciations shall  adopt  the  current  edi- 
tion of  Office  of  Management  and 
Budget  Circular  No.  A- 110. 

§2.301.26    Coniwlidated  procurement. 

(a)  In  order  to  obtain  quantity  dis- 
counts, applicants  are  encouraged  to 
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explore  with  other  applicants  the  con- 
solidated procurement  of  public  tele- 
conunimications  facilities  with  pro- 
gram funds.  Responsibility  for  the 
proper  disbursement  of  program  funds 
and  title  to  and  control  of  facilities 
purchased  pursuant  to  this  Section 
must  remain  with  the  Individual  gran- 
tees. This  Section  does  not  supersede 
or  modify  the  pr(x:urement  standards 
contained  in  Section  2301.25. 

(b)  Applicants  may  enter  into  consol- 
idated purchase  agreements  at  any 
time.  Copies  of  agreements  must  be 
submitted  with  the  application  or  as 
an  amendment  and  may  be  used  to  es- 
tablish that  the  applicants  will  make 
the  most  efficient  and  economical  use 
of  program  funds. 

(c)  If  a  group  of  applicants  agree  to 
a  consolidated  procurement,  a  written 
copy  of  the  agreement  must  be  sub- 
mitted to  the  Administrator  before 
any  order  for  facilities  may  be  placed. 
The  Administrator  shall  promptly 
notify  the  applicants'  of  the  approval 
or  disapproval  of  the  agreement.        ^ 

§  2301.27    Securing  the  FMeral  interest 

In  order  to  assure  that  the  Federal 
investment  in  public  telecommunica- 
tions facilities  funded  under  the  Act 
will  continue  to  be  used  to  provide 
public  telecommimications  services  to 
the  public  during  the  10  period  of  Fed- 
eral interest  in  the  event  of  a  grantee's 
change  of  eligibility  status,  bankrupt-  . 
cy,  failure,  etc.,  grantees  shall  either: 

(a)  Obtain  and  keep  current  a  bond  ' 
to  Indemnify  the  Federal  Govern- 
ment's Investment  in  their  public  tele- 
communications facilities  during  fhe 
period  of  continuing  Federal  Interest. 
The  bond  shall  be  in  an  amount  at 
least  equal  to  the  Federal  Govern- 
ment's contribution  to  the  cost  of  the 
facility  and  the  cost  of  the  bond  shall 
be  borne  by  the  grantee;  or 

(b)  Execute  and  record  a  document 
establishing  that  the  Federal  Govern- 
ment has  a  priority  lien  on  any  facili- 
ties purchased  with  funds  under  the 
Act  during  the  period  of  continuing 
Federal  Interest.  The  document  shall 
be  recorded  where  liens  are  normally 
recorded  In  the  community  where  the 
facility  Is  located  and  In  the  communi- 
ty where  the  grantee's  headquarters 
are  located. 

(c)  The  bond  and  annual  extensions 
or  a  certified  copy  of  the  recorded  lien 
shall  be  filed  with  the  Administrator. 

(d)  The  continuing  period  of  Federal 
Interest  shall  be  no  less  than  10  years 
from  the  date  of  completion  of  the 
project.  In  addition,  for  grantees  that 
are  subsidiaries  of  or  affiliated  with 
churches  or  other  religious  organiza- 
tions, facilities  purchased  in  whole  or 
in  part  with  program  funds  may  not 
be  utilized  for  any  religious  purpose. 
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12301^8    Nondiscrimination. 

(a)  It  is  the  purpose  of  this  Section 
to  reflect  to  the  fullest  extent  possible 
NTIA's  commitment  to  the  nondis- 
crimination policies  of  the  Federal 
Government  as  expressed  tn  the  sever- 
al statutes.  Executive  Orders  and  mes- 
sages of  the  President  dealing  with 
civil  rights  and  equality  of  opportuni- 
ty. Discrimination  based  on  race,  color, 
national  origin,  sex  or  physical  handi- 
cap shall  be  prohibited  by  all  grantees. 

(b)  NTIA  shall  enforce  Title  VI  of 
the  Civil  Rights  Act  of  1964.  as  imple- 
mented by  Department  of  Commerce 
regulations,  15  CFR  Subtitle  A,  Part  8, 
which  is  hereby  incorporated  in  this 
part  by  reference. 

(c)  NTIA  shall  enforce  Title  IX  of 
the  Education  Amendments  of  1972.  as 
amended.  Department  of  Commerce 
Implementing  regulations  have  not  yet 
been  adopted  but  will  be  incorporated 
by  reference  in  this  part  upon  their 
adoption. 

(d)  NTIA  shall  enforce  Section  504 
of  the  Rehabilitation  Act  of  1973.  as 
amended.  Department  of  Commerce 
Implementing  regulations  have  been 
proposed.  43  FR  53765.  published  No- 
vember 17,  1978.  Final  regulations  will 
be  incorporated  by  reference  In  this 
part. 

(e)  Equal  Employment  Opportunity 
Program.  Each  applicant  shall  estab- 
lish, maintain  and  carry  out  a  positive 
continuing  program  of  specific  prac- 
tices designed  to  assure  equal  opportu- 
nity in  every  aspect  of  facilities  em- 
ployment policy  and  practice.  Under 
the  terms  of  its  program,  a  grantee 
shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  insure  a  posi- 
tive application  and  vigorous  enforce- 
ment of  the  policy  of  equal  opportuni- 
ty, and  establish  a  procedure  to  review 
and  control  managerial  and  supcrvi- 
.sory  performance: 

(2)  Inform  its  employees  and  recog- 
nized employee  organizations  of  the 
positive  equal  employment  opportuni- 
ty policy  and  program  and  enlist  their 
cooperation; 

(3)  Communicate  the  equal  employ- 
ment opportunity  policy  and  program 
and  its  employment  needs  to  sources 
of  qualified  applicants  without  regard 
to  race,  color,  national  origin,  sex  or 
physical  handicap  and  solicit  their  re- 
cruitment assistance  on  a  continuing 
basis: 

(4)  Conduct  a  continuing  campaign 
to  exclude  every  form  of  prejudice  or 
discrimination  based  upon  race,  color, 
national  origin,  sex  or  physical  handi- 
cap from  the  applicant's  personnel 
policies  and  working  condition.s;  and 

(5)  Conduct  continuing  review  of  job 
structure  and  employment  practices 
and  adopt  positive  recruitment,  train- 
ing, job  design  and  other  measures 
needed    in    order    to    insure    genuine 


equality  of  opportunity  to  participate 
fully  in  all  organizational  units,  occu- 
pations and  levels  of  responsibility  in 
the  applicant. 

(f)  Each  Applicant  for  a  grant  shall 
file  with  the  Administrator,  as  part  of 
the  application,  an  action  plan  de- 
signed to  provide  equal  employment 
opportunities  to  minorities,  women 
and  qualified  physically  handicapped 
individuals.  A  plan  need  not  t>e  filed 
by  an  applicant  having  less  than  five 
full-time  employees  or  whose  service 
area  contains  minorities  in  such  insig- 
nificant numbers  that  an  action  plan 
would  not  be  meaningful.  In  the  latter 
situation,  a  statement  of  explanation 
must  t>e  filed. 

(g)  In  the  case  of  an  applicant  re- 
quiring an  authorization  from  the 
Federal  Communications  Commission, 
a  copy  of  the  equal  employment  op- 
portunity program  filed  with  that 
agency  shall  be  filed  with  the  Admin- 
istrator. 

(h)  Any  person  who  believes  that 
they  have  been  the  subject  of  discrimi- 
nation prohibited  by  this  part  may  file 
a  written  complaint  with  the  Director. 
Public  Telecommunications  Facilities 
Division.  NTIA.  Room  296A.  1325  G 
Street.  N.W..  Washington.  DC.  20005. 
Any  such  complaint  must  be  filed 
within  90  days  of  the  date  of  the  al- 
leged discrimination,  unless  the  time 
for  filing  is  extended  by  the  Director. 
Public  Telecommunications  {facilities 
Division. 

(i)  Intimidatory  or  retaliatory  acts  In 
response  to  complaints  or  potential 
complaints  are  prohibited. 

(1)  No  other  party  shall  intimidate, 
threaten,  coerce  or  discriminate 
against,  any  person  for  the  purpose  of 
interfering  with  any  right  or  privilege 
secured  by  this  Subpart,  or  t>ecause 
the  person  has  made  a  complaint,  tes- 
tified, assisted  or  participated  in  any 
manner  in  an  lnvestiga*^ion.  proceeding 
or  hearing  under  this  Subpart. 

(2)  The  Identity  of  complainants 
shall  be  kept  confidential  except  to 
the  extent  necessary  to  carry  out  the 
purposes  of  this  Subpart,  including 
the  conduct  of  an  investigation,  hear- 
ing or  Judicial  or  other  proceeding 
thereunder. 

(J XI)  The  Director,  Public  Telecom- 
munications Facilities  Division  shall 
make  a  prompt  investigation  whenever 
a  compliance  review,  report,  complaint 
or  any  other  information  indicates  a 
possible  failure  to  comply  with  this 
subpart. 

(2)  The  investigation  shall  include, 
where  appropriate,  a  review  of  the  per- 
tinent practices  and  (>olicies  of  the 
grantee  or  other  party  subject  to  this 
Subpart,  the  circumstances  under 
which  the  possible  noncompliance 
with  this  Subpart  occurred,  and  other 
factors  relevant  to  a  determination  a.*: 


to  whether  there  has  been  a  failure  to 
comply  with  this  subpart. 

(3)  If  an  Invesigation  pursuant  to 
Subsection  ( 1 )  of  this  section  indicates 
a  failure  to  comply  with  this  Section 
the  Director,  Public  Telecommunica- 
tions Facilities  Division  shall  so 
inform  the  grantee  and  shall  attempt 
to  resolve  the  matter  by  Informal 
means.  If  the  investigation  does  not 
indicate  a  failure  to  comply  with  this 
Section,  the  grantee  and  the  complain- 
ant, if  any,  shall  be  so  advised  in  writ- 
ing. 

(k)  If  there  is  a  failure  to  comply 
with  this  Section,  and  the  matter 
cannot  be  resolved  by  informal  means, 
the  Administrator  is  authorized  to: 

(1)  Terminate  the  grant:  or 

(2)  Take  such  other  action  as  may  be 
authorized  by  law. 

MiopoflV  c     AccownfoWlity  foe  rvflcrsl  rwnoc 

S  2301.29     Retention  of  record*. 

(a)  Each  recipient  of  assistance 
under  this  program  shall  keep  intact 
and  accessible  records  to  enable  the 
Administrator  to  carry  out  the  func- 
tions of  the  Administrator  under  the 
Act.  Such  records  shall  consist  of: 

(DA  complete  and  itemized  Inven- 
tory of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds 
(this  requirement  is  not  applicable  to 
planning  grant  applicants); 

(2)  Complete,  current  and  accessible 
financial  records  which  fully  disclose 
the  total  amount  of  the  project:  the 
amount  of  the  grant:  the  disposition  of 
the  grant  proceeds:  and  the  amount, 
nature  and  source  of  non-Federal 
funds  associated  with  the  project: 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate  iden- 
tification and  reference  to  Inventory 
records.  (This  requirement  is  not  ap- 
plicable to  planning  grant  applicants.) 

(c)  The  grantee,  in  advertising  for 
bi^  for  the  purchase  of  apparatus, 
shall  state  that  the  Federal  govern- 
ment has  a  continuing  10-year  interest 
in  facilities  purchased  with  Federal 
funds  under  this  program.  (This  re- 
quirement is  not  applicable  to  plan- 
ning grant  applicants.) 

S  2301.30    Final  certification. 

Upon  completion  of  the  project,  the 
grantee  shall: 

(a)  Certify  that  the  acquisition  and 
installation  of  the  project  equipment 
has  been  completed  in  accordance 
with  the  project  as  approved  by  the 
Administrator;  and 

(b)  Certify  that  it  has  any  necessary 
Federal  Conununications  Commission 
authorizations  to  operate  following  ac- 
quisition and  installation  of  project 
equipment. 


S  230U1    Annual  status  reports. 

(a)  The  grantee  must  file  with  the 
Administrator  during  the  10-year 
period  commencing  with  the  date  of 
completion  of  a  project,  an  annual 
status  report  on  or  before  each  April  1 
following  completion  of  the  project, 
certifying  that: 

(1)  The  grantee  continues  to  be  an 
eligible  agency,  institution,  founda- 
tion, corporation,  association  or  mu- 
nicipality described  in  Section  2301.4; 

(2)  There  has  been  no  change  in 
ownership  or  use  of  the  project  appa- 
ratus during  the  reporting  period,  or 
describing  any  change  during  such 
period: 

(3)  Project  apparatus  owned  by  the 
grantee  as  of  that  date  is  being  used 
only  for  the  delivery  of  public  tele- 
communications services:  and 

(4)  The  requirements  of  SS  2301.20, 
.22  and  .23  continue  to  be  met. 

'  §  2301.32    Termination  and  change  in  eligi- 
bility statUH. 

(a)  The  following  circumstances 
shall  constitute  grounds  for  termina- 
tion of  a  grant  and  for  recovery  from 
the  applicant  or  other  owner  of  the 
facilities  of  the  amount  bearing  the 
same  ratio  to  the  value  of  the  facilities 
as  the  federal  grant  bore  to  the  proj- 
ect if  they  occur  within  10  years  after 
completion  of  the  project: 

(1)  The  applicant,  grantee  or  other 
owner  of  the  facilities  ceases  to  be  an 
agency,  institution,  foundation,  corpo- 
ration, association  or  other  entity  de- 
scribed in  Section  392(aKl)  of  the  Act; 

(2)  The  facilities,  either  permanent- 
ly or  for  an  indefinite  period  of  time, 
cease  to  be  used  only  for  the  provision 
of  public  telecommunications  services 
(unless  the  Administrator  determines, 
based  on  a  petition  for  such  relief  with 
opportunity  for  filing  oppositions  by 
interested  meml)ers  of  the  public,  that 
good  cause  exists  to  release  the  appli- 
cant, grantee  or  other  owner  from  this 
obligation):    ' 

(3)  Final  action  by  the  Federal  Com- 
munications Commission  revoking  a 
construction  permit  required  for  a 
project,  denying  an  application  for  ex- 
tension or  a  required  modification  of  a 
construction  permit,  denying  an  appli- 
cation for  construction  permit,  deny- 
ing an  application  for  a  license  to 
cover  construction  permit  or  revoking 
a  license;  or  ^ 

(4)  Forfeiture  of  a  construction 
permit  required  for  a  project  for 
which  a  grant  has  been  approved. 

(b)  In  the  event  that  one  or  more  of 
the  circumstances  listed  in  Subsection 
(a)  occur,  then  the  grantee  shall, 
except  as  provided  in  Subsection  (c), 
either  relinquish  title  and  control  of 
the  facilities  purchased  with  Federal 
funds  to  the  Administator  or  shall  pay 
to  the  United  States  the  amount  bear- 
ing the  same  ratio  to  the  then  fair 


market  value  of  such  apparatus,  as  the 
amount  of  the  Federal  participation 
bore  to  the  cost  of  acquisition  or  in- 
stallation of  such  apparatus. 

(c)  Where  a  grantee  propo^s  to 
cease  using  any  of  the  eligible  appara- 
tus Included  in  the  project  for  public 
telecommunications  services  that 
grantee  may  file  a  petition  with  the 
Administrator  requesting  release  from 
the  obligation  to  make  repayment  to 
the  United  States,  and  setting  forth 
with  particularity  the  grounds  and 
reasons  for  the  request.  These  peti- 
tions will  be  granted  by  the  Adminis- 
trator only  for  good  cause,  and  only  if 
the  proposed  cessation  of  use  for 
public  telecommunications  services 
has  not  already  taken  place,  unless  the 
petitioner  demonstrates  to  the  satis- 
faction of  the  Administrator,  that  the 
cessation  was  due  to  causes  not  under 
the  control  of  the  petitioner.  If  the 
Administrator  denies  the  petition,  the 
grantee  may,  within  30  calendar  days 
from  the  date  of  receipt  of  notice  of 
the  denial,  file  a  petition  for  reconsid- 
eration pursuant  to  S  2301.13. 

(d)  In  any  case  where  the  Adminis- 
trator has  reason  to  believe  that  any 
change  in  eligibility  or  use  of  public 
telecommunications  facilities  (as  de- 
scribed in  Subsection  (a)),  has  already 
taken  place,  the  grantee  will  be  noti- 
fied promptly  of  the  grounds  and  rea- 
sons and  requested  to  relinquish  con- 
trol or  to  make  repayment  to  the 
United  States  pursuant  to  Subsection 
(b).  The  Administrator  will  seek  to 
reach  agreement  as  to  the  amount  and 
method  of  settlement. 

If  agreement  carmot  be  reached,  the 
Administrator  will  cause  an  action  to 
be  brought  in  the  United  States  Dis- 
trict Court  for  the  district  In  which 
the  public  telecommunications  facili- 
ties are  situated  to  determine  the 
amount  of  the  repayment,  and  will 
take  the  necessary  action  to  secure  re- 
payment. 

9  2301.33    Petition  for  reconKideration. 

(a)  A  petition  for  reconsideration  as 
provided  in  §§2301.13  and  2301.32  and 
must  be  filed  with  the  Administrator 
within  30  calendar  days  after  the  date 
of  receipt  of  the  notice  of  the  adverse 
decision:  must  state  specifically  In 
what  respect  the  Administrator's 
action  is  claimed  to  be  unjust,  unwar- 
ranted or  erroneous:  must  specifically 
indicate  the  relief  sought:  and  must  be 
accompanied  by  a  written  statement 
on  the  question  presented. 

(b)  The  Administrator  shall  delegate 
authority  to  review  the  petition  for  re- 
consideration to  a  five  meml)er  Grant 
Appeals  Board,  comprised  of  the 
Deputy  Administrator,  the  Chief 
Counsel,  the  Deputy  Associate  Admin- 
istrator of  the  Office  of  Policy  Analy- 
sis and  Development,  the  Director  6f 
the  Office   of  International  Affairs, 


the  Director  of  the  Offic<  of  Planning 
and  Policy  Coordination  or  such  other 
high-ranking  NTIA  employees  as  the 
Administrator  may  select;  Provided, 
That  no  member  of  the  Board  shall  be 
employed  In  the  Office  of  Telecommu- 
nications Applications.  The  Board 
shall  sit  In  panels  of  three  members. 

(c)  The  Board  will  notify  each  State 
telecommunications  agency,  if  any.  In 
any  State,  any  part  of  which  lies 
within  thejirea  served  by  iietitioner's 
programlnir.  of  the  petition.  Each  such 
agency  shall  be  given  an  opportunity 
to  submit  written  comments  on  the  pe- 
tition. 

(d)  Interested  persons  other  than  a 
State  educational  television,  radio  or 
telecommunications  agency  referred  to 
in  Subsection  (c)  of  this  section  may 
submit  written  comments  on  any  peti- 
tion for  reconsideration  filed  under 
this  Section. 

(e)  The  Board  shall  rexiew  the  peti- 
tion and  any  comments  received  pur- 
suant to  Subsections  (c)  and  (d)  and 
make  a  written  report,  detailing  the 
basis  of  its  decision.  A  copy  of  the 
report  shall  be  mailed  to  the  petition- 
er and  any  agency  or  party  that  filed 
comments.  If  the  Board  grants  the  pe- 
tition, it  shall  concurrently  direct  the 
staff  to  take  appropriate  action  on  the 
application.  The  decision  of  the  Board 
shall  constitute  final  NTIA  action. 

Subpart  F — Control  and  Uso  of  Focilitio* 

§  2.301.34     Equipment. 

(a)  All  equipment  proposed  to  be 
funded  under  this  program  shall  be  of 
professional  quality.  An  applicant  pro- 
posing to  utilize  nqq-broadcast  tech- 
nology shall  prop^  and  purchase 
equipment  that/is  compatible  with 
broadcast  equipment  wherever  the  two 
types  of  apparatus  interface. 

(b)  Buildings  to  house  eligible  equip- 
ment are  not  themselves  eligible  for 
funding  under  this  program:  Provided, 
That  small  equipment  shelters  which 
are  part  of  satellite  earth  stations, 
translators,  microwave  interconnec- 
tion facilities  and  similar  facilities  are 
eligible  for  funding. 

§2301.3.'>    Items    and    costx    ineligible    for 
Federal  funding. 

The  following  items  and  costs  are  in- 
eligible for  funding  under  the  Act: 
(a)  Equipment  and  Supplies: 

(1)  Vehicles,  including  those  in 
which  mobile  equipment  is  mounted 
or  carried: 

(2)  Receiving  Equipment  (except  as 
required  for  monitoring  or  transmis- 
sion: vertical  Interval  or  subcarrier  re- 
ceivers and  decoders;  or  satellite  re- 
ceivers); 

(3)  Equipment  for  motion  picture  or 
still  photography  or  processing; 
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(4)  Manual  film  or  tape  editing 
equipment,  film,  recording  tape,  reels, 
film  or  tape  cleaning  equipment; 

(5)  Scenery  and  props:  art  supplies 
and  equipment; 

(6)  Sound  insluhation  devices,  cyclo- 
rama.  wall  fixtures  studio  clocks,  fur* 
niturc,  and  the  like; 

(7)  Production  devices  such  as 
prompting  systems,  background  pro- 
jection systems,  sound  effects,  and  the 
like; 

(8)  Office  equipment,  printing  and 
duplication  supplies; 

(9)  Maintenance  equipment  such  as 
hand  and  power  tools,  storage  cabinets 
and  maintenance  services; 

(10)  Air  conditioning  for  control  or 
equipment  rooms,  studios,  transmitter 
buildings,  mobile  units  and  other  otser- 
ational  rooms  and  offices  (except  that 
the  cost  to  provide  ventilation  of  proj- 
ect apparatus  as  is  required  by  good 
engineering  practice  is  an  eligible  in- 
stallation cost;; 

(11)  Primary  power  supply  regula- 
tors and  associated  equipment; 

(12)  Expendable  items,  including 
spare  recording  heads,  spare  lenses, 
spare  circuit  components  and  other 
kits  normally  considered  spares  except 
for  transmitters:  and 

(13)  Such  other  equipment  and  sup- 
plies as  the  Administrator  may  select. 

(b)  Other  Expenses: 

(1)  Land  and  land  improvements; 

(2)  Any  portion  of  the  salaries  of 
any  personnel  employed  by  an  operat- 
ing public  telecommunications  entity; 

(3)  Moving  costs  required  by  reloca- 
tion; and 

(4)  Such  other  expenses  as  the  Ad- 
I  ministrator  may  select. 

§  2.101.3<i     Control  amku.te  of  facilitirs. 

.Any  public  telecommunications  facil- 
ities, funded  in  whole  or  in  part  under 
the  Act,  shall  remain  under  the  con- 
trol of  the  grantee  and  shall  be  used 
'only  for  the  provision  of  public  tele- 
communications services. 

S  2.101  ..17     Waiver. 

For  good  cau.se  shown,  the  Adminis- 
trator may  waive  the  regulations 
adopted  pursuant  to  Section  392(e)  of 
the  Act. 

tFR  Doc.  79-7298  Filtd  3  8  79:  8:45  ami 
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CHAPTER  XIV— EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

PART     1604— GUIDELINES     ON     DIS- 
CRIMINATION   BECAUSE    OF    SEX 
UNDER        TITLE       VII       OF       THE 
CIVIL     RIGHTS     ACT     OF     1964, 
AS  AMENDED 

Adoption  of  Interim  Interpretive 
Guidelines,  Questions  and  Answers 

AGENCY:  Equal  Employment  Oppor- 
tunity Commission. 

ACTION:  Interim  Amendments  to 
Guidelines  on  Discrimination  because 
of  Sex,  and  Addition  of  Questions  and 
Answers  concerning  the  Pregnancy 
Discrimination  Act.  Pub.  L.  95-555.  92 
SUt.  2076(1978). 

SUMMARY:  On  October  31.  1978. 
President  Carter  signed  into  law  the 
Pregnancy  Discrimination  Act,  Pub.  L. 
95-555,  92  Stat.  2076.  as  an  amend- 
ment to  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amendofl.  The  Act 
makes  clear  that  discrimination  on  the 
basis  of  pregnancy,  childbirth  or  relat- 
ed medical  conditions  constitutes  un- 
lawful sex  discrimination  under  Title 
VII.  The  amendments  to  the  Equal 
Employment  Opportunity  Commis- 
sions Guidelines  on  Discrimination 
Becau.se  of  Se.x  bring  the  Guidelines 
into  conformity  with  Pub.  L.  95-555. 
The  accompanying  quc-itions  and  an- 
swers respond  to  concerns  raised  by 
the  public  about  compliance  with  the 
Pregnancy  Discrimination  Act. 

EITECTIVE  DATE:  March  9.  1979. 

ADDRESS;  Written  comments  should 
be  addressed  to  Marie  Wilson.  Execu- 
tive Officer.  Executive  Secretariat. 
Equal  Employment  Opportunity  Com- 
mission, 2401  E  Street.  N.W..  Washing- 
ton. DC  20506. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  C.  Robert.son.  Director.  Office 
of  Policy  Implementation.  Room 
4002A.  Equal  Employment  Opportu- 
nity Comij^ssion.  2401  E  Street. 
N  W.,  Washington.  DC.  20506,  (202) 
634-7060. 

SUPPLEMENTARY  INFORMATION: 
The  Pregnancy  Discrimination  Act 
makes  clear  that  Title  VII  of  the  Civil 
Rights  Act  of  1964.  as  amended,  for- 
bids di.scriniination  on  the  basis  of 
pregnancy,  childbirth  and  related 
medical  conditions.  As  reflected  in  the 
Committee  Reports  (Senate  Report 
95-331.  95th  Cong..  1st  Session  (1977) 
and  House  of  Repre.sentatives  Report 
95-948.  95th  Cong.  2d  Session  (1978)). 
Congress  believed  that  the  Equal  Em- 
ployment    Opportunity     Commission 
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(EEOC  or  the  Commission),  in  its 
Guidelines  on  Discrimination  B^ause 
of  Sex  (29  CFR  Part  1604.  published 
at  39  FR  6836.  April  5,  1972)  had 
■rightly  implemented  the  Title  VII 
prohibition  of  sex  discrimination  in 
the  1964  act."  H.R.  95-948  at  p.  2. 

Contrary  to  the  EEOCs  Guidelines 
and  rulinfes  by  eighteen  District 
Courts  and  all  seven  Courts  of  Appeal 
which  faced  the  issue,  in  Genera/  Elec- 
tric Co.  V.  Gilbert,  429  U.S.  125  (1976). 
the  Supreme  Court  ruled  that  General 
Electric's  exclusion  of  pregnancy  relat- 
ed disabilities  from  its  comprehensive 
disability  plan  did  not  violate  Title 
VII.  The  Supreme  Court  further  indi- 
cated that  it  believed  that  the  EEOC 
Guidelines  located  at  29  CFR 
§  1604.10(b)  incorrectly  interpreted  the 
Congressional  intent  in  the  statute. 

The  Pregnancy  Discrimination  Act 
reaffirms  EEOCs  Guidelines  with  but 
minor  modifications.  For  that  reason, 
the  Commission  believes  that  only 
slight  modifications  of  its  Guidelines 
are  necessary,  and  is  now  reissuing 
them  with  those  modifications. 

The  changes  are  the  following; 

§  1604.10(a).  After  the  word  "preg- 
nancy", the  phra.se  "childbirth  and  re- 
lated medical  conditions"  is  added  to 
track  the  language  of  the  Pregnancy 
Discrimination  Act. 

5  1604.10(b).  This  section  is  changed 
to  read  as  follows: 

(b)  Disabilities  caused  or  contributed 
to  by  pregnancy,  childbirth,  or  related 
medical  conditions,  for  all-job-related 
purpo.se.s.  shall  be  treated  the  same  as 
di.-^abilitics  caused  or  contributed  to  by 
other  medical  conditions,  under  any 
health  or  disability  insurance  or  sick 
Meave  plan  available  in  connection  with 
employment.  Written  or  unwritten 
employment  policies  and  practices  in- 
volving matters  such  as  the  com- 
mencement and  duration  of  leave,  tjie 
availability  of  extensions,  the  accri^al 
of  seniority  and  other  benefits  avid 
privileges,  reinstatement,  and  payment 
under  any  health  or  disability  insur- 
ance or  sick  leave  plan,  formal  or  in- 
formal, shall  be  applied  to  disability 
due  to  pregnancy,  childbirth  or  related 
medical  conditions  on  the  same  terms 
and  conditions  as  they  are  applied  to 
other  disabilities.  "Health  insurance 
benefits  for  abortion,  except  where 
the  life  of  the  mother  would  be  endan- 
gered if  the  fetus  were  carried  to  term 
or  where  medical  complications  have 
arisen  from  an  al>ortion.  are  not  r«' 
quh-ed  to  be  paid  by  an  employer, 
nothing  herein,  however,  precludes  an 
employer  from  providing  abortion 
benefits  or  otherwise  affects  bargain- 
ing agreements  In  regard  to  abortion." 

The  Pregnancy  Discrimination  Act 
requires  that  persons  affected  by  preg- 
nancy, childbirth  and  related  meidical 
conditions  be  treated  the  same  as  per- 
sons affected  by  other  disabilities.  To 


the  extent  that  pregnancy-related  con- 
ditions cause  long  term  or  permanent 
dLsabillties.  employees  affected  by 
such  disabilities  must  be  accorded  the 
same  rights  and  benefits  accorded  to 
other  employees  with  long  term  or 
permanent  disabilities.  For  that 
reason,  the  word  "temporary"  is  de- 
leted from  the  subsection.  The  first 
.sentence  Is  modified  to  effect  the  dele- 
tion of  the  word  "temporary." 

The  word  "abortion"  is  deleted  from 
the  first  sentence  and  a  new  sentence 
is  added  to  the  subsection.  These 
changes  are  made  to  reflect  the  fact 
that  Congress  did  not  require  that 
health  Insurance  be  provided  for  abor- 
tions In  all  circumstances. 

Finally,  the  phrase  "pregnancy, 
childbirth,  or  related  medical  condi- 
tions" is  used  when  appropriate  to 
track  the  language  of  the  statute. 

S  1604.10(d)  is  added,  as  follows: 

"Any  fringe  benefit  program,  or 
fund,  or  insurance  program  which  is  in 
effect  on  October  31,  1978,  which  does 
not  treat  women  affected  by  pregnan- 
cy, childbirth,  or  related  medical  con- 
ditions the  same  as  other  persons  not 
so  affected  but  similar  In  their  ability 
or  inability  to  work,  must  be  in  compli- 
ance with  the  provisions  of  1604.10(b) 
tiy  April  29.  1979.  In  order  to  come 
Into  compliance  with  the  provisions  of 
1604.10(b).  there  can  be  no  reduction 
of  benefits  or  compensation  which 
were  in  effect  on  October  31.  1978. 
before  October  31,  1979  or  the  expira- 
tion of  k  collective  bargaining  agree- 
ment in  ttffeci  on  October  31.  1978. 
whichever  is  later. 

"Any  fringe  benefit  program  imple- 
mented after  October  31.  1978,  must 
comply  with  the  provisions  of 
1604.10(b)  upKJn  Implementation." 

This  addition  Is  made  to  reflect  the 
fact  that  Congress,  provided  a  grace 
period  of  180  days  to  allow  the  amend- 
ment of  fringe  benefit  programs  In  ex- 
istence on  October  31,  1978.  and  that 
Congress  further  provided  that  nei- 
ther benefits  nor  compensation  could 
be  reduced  in  order  to  effect  compli- 
ance with  the  Act.  \ 

In  addition,  the  Commission  pub- 
lishes herewith  a  list  of  questions  and 
answers  concerning  the  Pregnancy 
Discrimination  Act.  These  responcKto 
urgent  concerns  raised  by  employees, 
employers,  unions  and  Insurers  who 
have  sought  the  Commission's  guid- 
ance in  understanding  their  rights  and 
obligations  under  the  Pregnancy  Dis- 
irlmlnatlon  Act. 

Fringe  benefit  programs  subject  to 
'1  itle  VII  which  existed  on  October  31. 
1978.  must  be  modified  in  accordance 
with  the  Pregnancy  Discrimination 
Act  no  later  than  April  29,  1979.  It  is 
the  Commission's  desire,  therefore, 
that  all  interested  parties  be  made 
aware  of  EEOC's  view  of  their  rights 
and  obligations  sufficiently  in  advance 


of  April  29.  1979.  so  that  they  may  be 
In  compliance  by  that  date.  For  that 
reason,  the  Commission  has  deter- 
mined that  the  amendment  to  29  CFR 
fi  1604.10  and  the  questions  and  an- 
swers, which  will  be  appended  to  29 
CFR  Part  1604,  are  not  subject  to  the 
requirements  of  Executive  Order 
12044.  See  9  6(bK6)  of  Executive  Order 
12044. 

The  Commission  has.  however,  re- 
ceived comments  from  Interested 
members  of  the  public  and  will  contin- 
ue to  accept  and  consider  such  com- 
ments for  a  period  of  30  days  after 
publication  of  the  amendment  to  29 
CFR  §  1604.10  and  the  attached  ques- 
tions and  answers.  In  addition,  in 
accord  with  Executive  Order  12067. 
the  Commission  has  solicited  the  views 
of  affected  Federal  agencies.  If  appro- 
priate, the  Commission  will  reconsider 
the  views  expressed  within.  The  Com- 
mission wishes  to  emphasize  that  the 
fact  that  the  Commission  may  recon- 
sider some  of  the  views  expressed 
below  will  not  in  any  way  excuse  fail- 
ure to  comply  with  the  Pregnancy  Dis- 
crimination Act  by  the  statutory  dead- 
lines. 

By  virtue  of  the  authority  vested  in 
it  by  Section  713  of  TiUe  VII  of  the 
CivU  Rights  Act.  as  amended,  42 
U.S.C.  f2000e-12.  78  SUt.  265.  the 
E}qual  Emplojrment  Opportunity  Com- 
mission hereby  amends  S  1604.10  and 
adopts  questions  and  answers  concern- 
ing the  Pregnancy  Discrimination  Act. 
Pub.  L.  95-555.  92  Stat.  2076  (1978).  as 
an  appendix  to  Part  1604  of  Title  29  of 
the  Code  of  Federal  Regulations  as  set 
forth  below. 

Signed  at  Washington,  D.C..  this  6th 
day  of  March  1979. 

E.  Norton. 
Chair.  Equal  Employment 
Opportunity  Commission. 

1.  29  CFR.  f  1604.10  is  amended  to 
read  as  follows: 

1 1604.10    Emplojrmcnt  policien  relating  to 
pregnancy  and  childbirth. 

(a)  A  written  or  unwritten  employ- 
ment policy  or  practice  which  excludes 
from  employment  applicants  or  em- 
ployees because  of  pregnancy,  child- 
birth or  related  medical  conditions  is 
in  prima  facie  violation  of  Title  VII. 

(b)  Disabilities  caused  or  contributed 
to  by  pregnancy,  childbirth,  or  related 
medical  conditions,  for  all  Job-related 
purposes,  shall  be  treated  the  same  as 
disabiiitles  caused  or  contributed  to  by 
other  medical  conditions,  luider  any 
health  or  disability  insurance  or  sick 
leave  plan  available  in  connection  with 
employment.  Written  or  unwritten 
employment  policies  and  practices  in- 
volving matters  such  as  the  com- 
mencement and  duration  of  leave,  the 
availability  of  extensions,  the  accrual 
of  8^niority  and  other  benefits  and 
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privileges,  reinstatement,  and  payment 
under  any  health  or  disability  insur- 
ance or  sick  leave  plan,  formal  or  in- 
formal, shall  be  applied  to  disability 
due  to  pregnancy,  childbirth  or  related 
medical  conditions  on  the  same  terms 
and  conditions  as  they  are  applied  to 
other  disabilities.  Health  insurance 
benefits  for  abortion,  except  where 
the  life  of  the  mother  would  be  endan- 
gered if  the  fetus  were  carried  to  term 
or  where  medical  complications  have 
arisen  from  an  abortion,  are  not  re- 
quired to  be  paid  by  an  employer; 
nothing  herein,  however,  precludes  an 
employer  from  providing  abortion 
benefits  or  otherwise  affects  bargain- 
ing agreements  in  regard  to  abortion. 

(c)  Where  the  termination  of  an  em- 
ployee who  Is  temporarily  disabled  is 
caused  by  an  employment  policy  under 
which  insufficient  or  no  leave  is  avail- 
able, such  a  termination  violates  the 
Act  if  it  has  a  disparate  impact  on  em- 
ployees of  one  sex  and  is  not  Justified 
by  business  necessity. 

(dKl)  Any  fringe  benefit  program,  or 
fund,  or  insurance  program  which  is  in 
effect  on  October  31.  1978.  which  does 
not  treat  women  affected  by  pregnan- 
cy, childbirth,  or  related  medical  con- 
ditions the  same  as  other  persons  not 
so  affected  but  similar  in  their  ability 
or  inability  to  work,  must  be  in  compli- 
ance with  the  provisions  of 
i  1604.10(b)  by  April  29.  1979.  In  order 
to  come  into  compliance  with  the  pro- 
visions of  1604.10(b).  there  can  be  no 
reduction  of  benefits  or  compensation 
which  were  in  effect  on  October  31, 
1978,  Ijefore  October  31,  1979  or  the 
expiration  of  a  collective  bargaining 
Msrtement  in  effect  on  October  31, 
1078,  whichever  is  later. 

(2)  Any  fringe  benefit  program  im- 
plemented after  Octol>er  31,  1978, 
must  comply  with  the  provisidns  of 
1604.10(b)  upon  implementation. 

2.  The  following  questions  and  an- 
.^'ers.  with  an  introduction,  are  added 
to  29  CFR  Part  1604  as  an  appendix: 

APTENcrx— Questions  and  Answers  on  trz 

PRXGRANCT    DlSCRIMINATIOH    ACT.    PCB.    L. 

9S-555.  92  8tat.  2076  (1978) 
nrntoDUCTioa 

On  October  SI.  1978.  President  Carter 
signed  into  law  the  Preffnancy  DitcrimiTia- 
lion  Act  (Pub.  L.  95-955).  The  Art  U  an 
amendment  to  Title  VII  of  the  Cl\il  Rights 
Act  of  1964  which  prohibits,  among  other 
things,  discrimination  In  employment  on 
the  basis  of  sex.  The  Pregnancy  Discrimina- 
tion Act  maJies  it  clear  that  "because  of  sex" 
or  "on  the  basis  of  sex",  aa  used  in  Title  Vn. 
includes  "t>ecause  of  or  on  the  basis  of  preg- 
nancy, childbirth  or  related  medical  condi- 
tions." Therefore.  Title  VII  prohibits  dis- 
crimination in  employment  against  women 
affected  by  pregnancy  or  related  conditions. 

The  t>&sic  principle  of  Uie  Act  Is  that 
women  affected  by  pregnancy  and  related 
conditions  must  be  treated  the  same  as 
other  applicants  and  employea  on  the  basts 
of  their  ability  or  inability  to  woiIl   A 


13279 

woman  Is  therefore  protected  against  such 
practices  as  being  fired,  or  refused  a  Job  or 
promotion,  merely  because  she  Is  pregnant 
or  lias  iiad  an  abortion.  She  usually  cannot 
lie  forced  to  go  on  leave  as  long  as  she  can 
still  work.  If  other  employees  who  take  dis- 
ability leave  are  entitled  to  get  their  Jobs 
back  when  they  are  able  to  work  again,  so 
are  women  who  harve  been  unable  to  work 
because  of  pregnancy. 

In  the  area  of  fringe  benefits,  such  as  dis- 
ability l>enefits.  sick  leave  and  health  insur- 
ance, the  same  principle  applies.  A  wontan 
unable  to  work  for  pregnancy-related  rea- 
sons is  entitled  to  disability  benefits  or  sick 
leave  on  the  same  basis  as  employees  unable 
to  work  for  other  medical  reaspns.  Also,  any 
health  Insurance  pro%ided  must  cover  ex- 
penses for  pregnancy-related  conditions  on 
the  same  basis  as  expenses  for  other  medi- 
cal conditions.  However,  health  insurance 
for  expenqys  arising  from  abortion  is  not  re- 
quired except  where  the  life  of  the  mother 
would  t>e  endangered  if  the  fetus  were  car- 
ried to  term,  or  where  medical  complica- 
tions have  arisen  from  an  atwrtion. 

Some  questions  and  answers  about  the 
Prevnancy  Discrimination  Act  follow.  Al- 
though the  questions  and  answers  often  use 
only  the  term  "employer."  the  Act— and 
these  questions  and  answers — apply  also  to 
unions  and  other  entities  corered  by  Title 

vn. 

1.  Q.  What  is  the  effecUve  date  of  the 
Pregnancy  Discrimination  Act? 

A.  The  Act  became  effecUve  on  Octot>cr 
31.  197K.  except  that  with  respect  to  fringe 
benefit  programs  in  effect  on  that  date,  the 
Act  wiU  take  effect  180  days  thereafter,  that 
is.  April  29.  1979. 

To  the  extent  that  Title  VII  already  re- 
quired employers  to  treat  persons  affected 
l>y  pregnancy-related  conditions  the  same  as 
persons  affected  by  other  medical  condi- 
tions, the  Act  does  not  change  employee 
rights  arising  prior  to  October  31.  1978.  or 
April  29.  1979.  Most  employment  practices 
relating  to  pregnancy,  childbirth  and  relat- 
ed conditions— whether  concerning  fringe 
t>eneflts  or  other  practices— were  already 
controUed  by  Title  VII  prior  to  this  Act.  For 
example.  TiUe  VII  has  al«-a}'8  prohibited  an 
employer  from  firing,  or  refusing  to  hire  or 
promote,  a  woman  t>ecause  of  pregnancy  or 
related  conditions,  and  from  failing  to 
accord  a  woman  on  pregnancy-related  leave 
the  same  seniority  retention  and  accrual  ac- 
corded those  on  other  disability  leaves. 

2.  Q.  If  an  employer  tiad  a  sick  leave 
policy  in  effect  on  Octol>er  31. 1978.  by  wliat 
date  must  the  employer  bring  its  policy  into 
compliance  »itb  the  Act? 

A.  With  respect  to  payment  of  benefits,  an 
employer  has  until  April  29.  1979,  to  bring 
into  compliance  any  fringe  l>enefit  or  insur- 
ance program,  including  a  sick  leave  policy, 
wtiich  was  in  effect  on  October  31,  1978. 
However,  any  such  policy  or  program  cre- 
ated after  October  31,  1978.  must  t>e  in  com- 
pliance when  created. 

With  respect  to  all  aspects  of  sick  leave 
policy  other  than  pa>'ment  of  benefits,  such 
as  the  terms  governing  retention  attd  accru- 
al of  seniority,  credit  for  vacation,  and  re- 
sumption of  former  Job  on  return  from  sick 
leave,  equality  of  treatment  was  required  by 
Title  vn  without  the  Amendment 

S.  Q.  Must  an  employer  provide  benefits 
for  pregnancy-related  conditions  to  an  em- 
ployee whose  pregnancy  t>eglns  prior  to 
April  29.  1979.  and  continues  beyond  that 
date? 
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A.  Aa  of  April  29.  1979.  the  effective  date 
of  the  Act's  requirements,  an  employer 
must  provide  the  same  benefits  for  pregtian- 
cy-related  conditions  as  it  provides  for  (^ther 
conditions,  regardless  of  when  the  pregnan- 
cy began.  Thus,  disability  benefits  must  be 
paid  for  all  absences  on  or  after  April  29. 
1979,  resulting  from  pregnancy-related  tem- 
porary disabilities  to  the  same  extent  as 
they  are  paid  for  absences  resulting  from 
other  temporary  disabilities.  For  example,  if 
an  employee  gives  birth  before  April  29. 
1979.  but  is  still  unable  to  work  on  or  after 
that  date,  she  Is  entitled  to  the  same  disabil- 
ity benefits  available  to  other  employees.  Si- 
milarily.  medical  insurance  benefits  must  be 
paid  for  pregnancy-related  expenses  in- 
curred on  or  afttr  April  29.  1979. 

If  an  employer  requires  an  employee  to  be 
employed  for  a  predetermined  period  prior 
to  being  eligible  for  Insurance  coverage,  the 
period  prior  to  April  29.  1979.  during  which 
a  pregnant  employee  has  been  employed 
must  be  credited  toward  the  eligibility  wait- 
ing period  on  the  same  basis  as  for  any 
other  employee. 

As  to  any  programs  instituted  for  the  first 
lime  after  Octoljer  31.  1978.  coverage  for 
pregnancy-related  conditions  must  be  pro- 
vided in  the  same  manner  as  for  other  medi- 
cal conditions. 

4.  Q.  Would  the  answer  to  the  preceding 
question  tx-  the  same  if  the  employee 
b«came  pregnant  prior  to  October  31.  1978? 

A.  Yes. 

5.  ^.  If.  for  pruKnancyrelated  rea-sons.  an 
employee  ik  unable  to  pfrform  the  functions 
of  her  job.  dties  tnc  employer  have  to  pro- 
vicJe  her  an  alternative  Job? 

A.  An  employer  Ik  rrriuired  to  treat  an  em- 
ployee tJ'Tnpurarily  unable  to  perform  the 
function.";  oj  her  Job  tj^aiise  of  her  pregnan- 
cy-related condition  in  the  same  manner  as 
it  treats  other  temporarily  disabled  employ- 
ees, whether  by  providing  modified  tasli.s,  al- 
ternative assiimments,  disability  leaves, 
leaves  without  pay,  etc.  For  example,  a 
womans  primary  job  function  may  be  the 
operation  of  a  machine,  and.  incidental  to 
that  function,  she  may  carry  materials  to 
and 'from  the  maciiine.  If  other  employees 
temporarily  unable  to  lift  are  relieved  of 
the.se  fui!ction.s.  pregnant  employees  also 
unable  to  lift  must  be  temporarily  relieved 
of  the  function. 

6.  Q  What  procedures  may  an  employer 
use  to  determine  whether  to  place  on  leave 
a.s  unable  to  work  a  pregnant  employee  who 
claims  she  is  able  to  «ork  or  deny  leave  to  a 
pregnant  employee  who  claims  that  she  is 
disabled  from  work? 

A.  An  employer  may  not  single  out  preg- 
nancy-related conditions  for  special  proce- 
dures for  determining  an  employee's  ability 
to  work.  However,  an  employer  may  use  any 
proccdii.'c  used  to  determine  the  ability  of 
all  employees  to  work.  For  example,  if  an 
employer  requires  its  employees  to  submit  a 
doctor's  statement  concerning  their  inabil- 
ity to  work  before  granting  leave  or  paying 
sick  benefits,  the  employer  may  require  em- 
ployees affected  by  pregnancy-related  con- 
ditions to  submit  .such  statement.  Similarly, 
if  an  employer  allows  Its  employees  to 
obtain  doctor's  statements  from  their  per- 
sonal physicians  for  absences  due  to  other 
disabilities  or  return  dates  from  other  dis- 
abilities. It  must  accept  doctor's  statements 
from  personal  physicians  for  at>sences  and 
return  dates  connected  with  pregnancy-re- 
lated disabilities. 


7.  Q.  Can  an  employer  have  a  rule  which 
prohibits  an  employee  from  returning  to 
work  for  a  predetermined  length  of  time 
after  childbirth? 

A.  No. 

8.  Q.  If  an  employee  has  been  absent  from 
work  as  a  result  of  a  pregnancy-related  con- 
dition and  recovers,  may  her  employer  re- 
quire her  to  remain  on  leave  until  after  her 
baby  Is  tx>m? 

A.  No.  An  employee  must  be  permitted  to 
work  at  all  times  during  pregnancy  when 
she  Is  able  to  perform  her  Job. 

9.  Q.  Must  an  employer  hold  open  the  Job 
of  an  employee  who  is  absent  on  leave  be- 
cause she  is  temporarily  di3abled  by  preg- 
nancy-related conditions? 

A.  Unless  the  employee  on  leave  has  In- 
formed the  employer  that  she  does  not 
intend  to  return  to  work,  her  Job  must  be 
held  open  for  her  return  on  the  same  basis 
as  Jobs  are  held  open  for  employees  on  sick 
or  disability  leave  for  other  reasons. 

10.  Q.  May  an  employer's  policy  concern- 
ing the  accrual  and  crediting  of  seniority 
during  absences  for  medical  conditions  be 
different  for  employees  affected  by  preg- 
nancy-related conditions  than  for  other  em- 
ployees? 

A.  No.  An  employer's  seniority  policy  must 
be  the  same  for  employees  at>seiit  for  preg- 
nancy-related reasons  as  for  those  absent 
for  other  medical  reasons. 

11.  Q.  For  purposes  of  calculating  such 
matters  as  vacations  and  pay  increase^.,  may 
an  employer  credit  time  spent  on  leave  for 
pregnancy-related  rea.sons  differently  than 
time  .spent  on  leave  for  other  reasons? 

A.  No.  An  employer's  policy  with  respect 
to  crediting  time  for  the  purpo.se  of  calculat- 
ing such  matt«TS  as  vacations  and  pay  in- 
crefvw's  cannot  treat  employees  on  leave  for 
pregnancy-related  reasons  less  favorably 
than  employees  on  leave  for  other  reasons. 
For  example.  If  employees  on  leave  for 
medical  reasons  are  credited  with  the  time 
spent  on  leave  when  computing  entitlement 
to  vacation  or  pay  raises,  an  employee  on 
leave  for  pregnancy-related  disability  Is  en- 
titled to  the  same  kind  of  time  credit. 

12.  Q.  Must  an  employer  hire  a  woman 
who  is  medically  unable,  because  of  a  preg- 
nancy-related condition,  to  perform  a  neces- 
sary function  of  a  Job? 

A.  An  employer  cannot  refuse  to  hire  a 
women  because  of  her  pregnancy-related 
condition  so  long  as  she  Is  able  to  perform 
the  major  functions  necessary  to  the  Job. 
Nor  can  an  employer  refuse  to  hire  her  be- 
cause of  Its  preferences  against  pregnant 
workers  or  the  preferences  of  co-workers, 
clients,  or  customers. 

13.  Q.  May  an  employer  limit  disability 
benefits  for  pregnancy- related  condltioivt  to 
married  employees? 

A.  No. 

14.  Q.  If  an  employer  has  an  all  female 
workforce  or  Job  classification,  must  bene- 
fits be  provided  for  pregnancy-related  condi- 
tions? 

A.  Yes.  If  benefits  are  provided  for  other 
conditions,  they  must  also  be  provided  for 
pregnancy-related  conditions. 

15.  Q.  For  what  length  of  time  must  an 
employer  who  provides  Income  maintenance 
benefits  for  temporary  disabilities  provide 
such  benefits  for  pregnancy-related  disabil- 
ities? 

A.  Benefits  should  be  provided  for  as  long 
as  the  employee  is  unable  to  work  for  medi- 
cal rea.sons  unless  some  other  limitation  is 
set  for  all  other  temporary  disabilities,  in 


which  case  pregnancy-related  disabilities 
should  be  treated  the  same  as  other  tempo- 
rary disabilities. 

16.  Q.  Must  an  employer  who  provides 
benefits  for  long-term  or  permanent  disabil- 
ities provide  such  benefits  for  pregnancy-re- 
lated conditions? 

A.  Yes.  Benefits  for  long-term  or  perma- 
nent disabilities  resulting  from  pregnancy- 
related  conditions  must  be  provided  to  the 
same  extent  that  such  benefits  are  provided 
for  other  conditions  which  result  in  long 
term  or  permanent  disability. 

17.  Q.  If  an  employer  provides  benefits  to 
employees  on  leave,  such  as  Installment  pur- 
chase disability  insurance,  payment  of  pre- 
miums for  health,  life  or  other  Insurance, 
continued  payments  into  pension,  saving  or 
profit  sharing  plans,  must  the  same  benefits 
be  provided  for  those  on  leave  for  pregnan 
cy-related  conditions? 

A.  Yes.  the  employer  must  provide  the 
same  benefits  for  those  on  leave  for  preg- 
nancy-related conditions  as  for  tho.se  on 
leave  for  other  reasons. 

18.  Q.  Can  an  employee  who  is  absent  due 
to  a  pregnancy -related  disability  be  required 
to  exhaust  vacation  benefits  t>efore  receiv- 
ing sick  leave  pay  or  disability  benefits? 

A.  No.  If  employees  who  arc  absent  be- 
cause of  other  disabling  causes  receive  sick 
leave  pay  or  disability  benefits  without  any 
requirement  that  they  first  exhaust  vaca- 
tion benefits,  the  employer  cannot  impose 
this  requirement  on  an  employee  al>seol  for 
a  pregnancy-related  caui>e. 

19.  Q.  If  state  law  requires  an  employer  to 
provide  disability  insurance  for  a  ?9>ecificd 
period  before  and  after  chfldbirth.  does 
compliance  with  the  state  law  fulfill  the  em- 
ployer's obligation  under  the  Pr«iHnaooy 
Discrimination  Act? 

A.  Not  necessarily.  It  is  an  employer's  obli- 
gation to  treat  employees  temporarily  dis- 
abled by  pregnancy  in  the  same  manner  as 
employees  affected  by  other  temporary  dis- 
abilities. Therefore,  any  restrictions  im- 
posed by  state  law  on  benefits  for  pregnan- 
cy-related disabilities,  but  not  for  other  dis- 
abilities, do  not  excuse  the  employer  from 
treating  the  individuals  in  both  groups  of 
employees  the  same.  If.  for  example,  a  state 
law  requires  an  employer  to  pay  a  maximum 
of  l6  weeks  benefits  for  disabilities  other 
than  pregnancy-related  ones  but  only  six 
wee^  for  pregnancy-related  disabilities,  the 
empK>)-er  must  pro\ide  benefits  for  the  ad- 
ditional weeks  to  an  employee  disabled  by 
pregnancy-related  conditions,  up  to  the 
maximum  provided  other  disabled  employ- 
ees. 

20.  Q.  If  a  State  or  local  government  pro- 
vides its  own  employees  income  mainte- 
nance benefits  for  disabilities,  may  It  pro- 
vide different  benefits  for  disabilities  arising 
from  pregnancy-related  conditions  than  for 
disabilities  arising  from  other  conditions? 

A.  No.  State  and  local  governments,  as  em- 
ployers, are  subject  to  the  Pregnancy  Dis- 
crimination Act  In  the  same  way  as  private 
employers  arul  must  bring  their  employ- 
ment practices  imd  programs  into  compli- 
ance with  the  An,  incluKing  disability  and 
health  insurance  programs. 

31.  Q.  Must  an  employer  provide  health 
insurance  coverage  for  the  medical  expenses 
of  pregnanc>  related  conditions  of  the 
spouses  of  male  employees?  Of  the  depend- 
ents of  all  employees? 

A.  Where  an  employer  provides  no  cover- 
age for  dependents,  the  employer  is  not  re- 
quired to  institute  such  coverage.  However. 


If  an  employer's  Insurance  program  covers 
the  medical  expenses  of  spouses  of  female 
employees,  then  it  must  equally  cover  the 
medical  expenses  of  spouses  of  male  em- 
ployees, including  those  arising  from  preg- 
nancy-related conditions. 

But  the  insurance  does  not  have  to  cover 
the  pregnancy-related  conditions  of  other 
dependents  as  long  as  it  excludes  the  preg- 
nancy-related conditions  of  the  dependents 
of  male  and  female  employees  equally. 

22.  Q.  Where  an  employer  provides  Its  em- 
ployees a  choice  among  several  health  Insur- 
ance plans,  must  coverage  for  pregnancy-re- 
lated conditions  be  offered  in  all  of  the 
plans?  ■ 

A.  Yes.  Each  of  the  plans  must  cbver  preg- 
nancy-related conditions.  For  example,  an 
employee  with  a  single  coverage  policy 
cannot  be  forced  to  purchase  a  more  expen- 
sive family  coverage  policy  in  order  to  re- 
ceive coverage  for  her  own  pregnancy-relat- 
ed condition. 

23.  Q.  On  what  basis  should  an  employee 
be  reimbursed  for  medical  expenses  arising 
from  pregnancy,  childbirth  or  related  condi- 
tlon.s? 

A.  Pregnancy-related  expenses  should  be 
reimbursed  in  the  same  manner  as  are  ex- 
penses incurred  for  other  medical  condi- 
tions. Therefore,  whether  a  plan  reimburses 
the  employees  on  a  fixed  basis,  or  a  percent- 
age of  reasonable  and  customary  charge 
basis,  the  same  basis  should  be  used  for  re- 
imbursement of  expenses  incurred  for  preg- 
nancy-related conditions.  Furthermore,  if 
medical  costs  for  pregnancy-related  condi- 
tions Increase,  reevaluation  of  the  reim- 
bursement level  should  be  conducted  in  the 
same  manner  as  are  cost  reevaluations  of  In- 
creases for  other  medical  conditions. 

Coverage  provided  by  a  health  insurance 
program  for  other  conditions  must  be  pro- 
vided for  pregnancy-related  conditions.  For 
example,  if  a  plan  provides  major  medical 
coverage,  pregnancy-related  conditions  must 
be  so  covered.  Slmilarily.  if  a  plan  covers  the 
cost  of  a  private  room^for  other  conditions, 
the  plan  must  cover  the  cost  of  a  private 
room  for  pregnancy-related  conditions.  Fi- 
nally, where  a  health  insurance  plan  covers 
office  visits  to  physicians,  pre-natal  and 
post-natal  visits  must  t>e  Included  in  such 
coverage. 

24.  Q.  May  an  employer  limit  payment  of 
costs  for  pregnancy-related  medical  condi- 
tions to  a  specified  dollar  amount  set  forth 
In  an  Insurance  policy,  collective  bargaining 
agreement  or  other  statement  of  l>enefits  to 
which  an  employee  Is  entitled? 

A.  The  amounts  payable  for  the  costs  in- 
curred for  pregnancy-related  conditions  can 
be  limited  only  to  the  same  extent  as  are 
costs  for  other  conditions.  Maximimi  recov- 
erable dollar  amounts  may  be  specified  for 


pregnancy-related  conditions  if  such 
amounts  are  similarly  specified  for  other 
conditions,  and  so  long  as  the  specified 
amounts  in  all  Instances  cover  the  same  pro- 
portion of  actual  costs.  If,  In  addition  to  the 
scheduled  amount  for  other  procedures,  ad- 
ditional costs  are  paid  for,  either  directly  or 
Indirectly,  by  the  employer,  such  additional 
payments  must  also  be  paid  for  pregnancy- 
relate  procedures. 

25.  Q.  May  an  employer  Impose  a  different 
deductible  for  payment  of  costs  for  preg- 
nancy-related medical  conditions  than  for 
costs  of  other  medical  conditions? 

A.  No.  Neither  an  additiotial  deductible, 
an  Increase  in  the  usual  deductible,  nor  a 
larger  deductible  can  be  Imposed  for  cover- 
age for  pregnancy-related  medical  costs, 
whether  as  a  condition  for  Inclusion  of  preg- 
nancy-related costs  in  the  policy  or  for  pay- 
ment of  the  costs  when  Incurred.  Thus,  if 
pregnancy-related  costs  are  the  first  In- 
curred under  the  policy,  the  employee  is  re- 
quired to  pay  only  the  same  deductible  as 
would  otherwise  be  required  had  other 
medical  costs  been  the  first  Incurred.  Once 
this  deductible  has  t>een  paid,  no  additional 
deductible  can  be  required  for  other  medical 
procedures.  If  the  usual  deductible  has  al- 
ready been  paid  for  other  medical  proce- 
dures, no  additional  deductible  can  be  re- 
quired when  pregnancy-related  costs  are 
later  incurred. 

26.  Q.  If  a  health  insurance  plan  excludes 
the  payment  of  benefits  for  any  conditions 
existing  at  the  time  the  Insured's  coverage 
becomes  effective  (pre-existing  condition 
clause),  can  benefits  be  denied  for  medical 
costs  arising  from  a  pregnancy  existing  at 
the  time  the  coverage  became  effective? 

A.  Yes.  However,  such  benefits  cannot  be 
denied  unless  the  pre-existing  condition 
clause  also  excludes  l)enefits  for  other  pre- 
existing conditions  in  the  same  way. 

27.  Q.  Can  the  added  cost  of  bringing 
benefit  plans  into  compliance  with  the  Act 
be  apportioned  between  the  employer  and 
employee? 

A.  The  added  cost,  if  any,  can  be  appor- 
tioned between  the  employer  and  employee 
in  the  same  proportion  that  the  cost  of  the 
fringe  benefit  plan  was  apportioned  on  Oc- 
tober 31,  1978.  if  that  apportionment  was 
nondiscriminatory.  If  the  costs  were  not  ap- 
portioned on  October  31, 1978,  they  may  not 
be  apportioned  in  order  to  come  into  compli- 
ance with  the  Act.  However,  in  no  circum- 
stance may  male  or  female  employees  be  re- 
quired to  pay  unequal  apportionments  on 
the  basis  of  sex  or  pregnancy. 

28.  Q.  In  order  to  come  Into  compliance 
with  the  Act,  may  an  employer  reduce  bene- 
fits or  compensation? 

A.  In  order  to  come  into  compliance  with 
the  Act,  benefits  or  compensation  which  an 


employer  was  pacing  on  October  31,  1978 
cannot  be  reduced  before  October  31.  1979 
or  before  the  expiration  of  a  collective  bar- 
gaining agreement  In  effect  on  Octoljer  31, 
1978.  whichever  is  later. 

Where  an  employer  has  not  been  in  com- 
pliance with  the  Act  by  the  times  specified 
in  the  Act.  and  attempts  to  reduce  benefits, 
or  compensation,  the  employer  may  be  re- 
quired to  remedy  its  practices  in  accord  with 
ordinary  Title  VII  remedial  principles. 

29.  Q.  Can  an  employer  self-insure  bene- 
fits for  pregnancy-related  conditions  if  it 
does  not  self-insure  benefits  for  other  medi- 
cal conditions? 

A.  ■yfes.  so  long  as  the  benefits  are  the 
same.  In  measuring  whether  benefits  are 
the  same,  factors  other  than  the  dollar  cov- 
erage paid  should  be  considered.  Such  fac- 
tors include  the  range  of  choice  of  physi- 
cians and  hospitals,  and  the  processing  and 
promptness  of  payment  of  claims. 

30.  Q.  Can  an  employer  discharge,  refuse 
to  hire  or  otherwise  discriminate  against  a 
woman  because  she  has  had  an  abortion? 

A.  No.  An  employer  cannot  discriminate  In 
its  employment  practices  against  a  woman 
who  has  had  an  abortion. 

31.  Q.  Is  an  employer  required  to  provide 
fringe  benefits  for  abortions  if  fringe  bene- 
fits are  provided  for  other  medical  condi- 
tions? 

A.  All  fringe  benefits  other  than  health 
insurance,  such  as  sick  leave,  which  are  pro- 
vided for  other  medical  conditions,  must  l>e 
provided  for  atwrtions.  Health  insurance, 
however,  need  be  provided  for  abortions 
only  where  the  life  of  the  woman  would  be 
endangered  if  the  fetus  were  carried  to  term 
or  where  medical  complications  arise  from 
an  abortion. 

32.  Q.  If  complications  arise  during  the 
course  of  an  alwrtion.  as  for  instance  exces- 
sive hemorrhaging,  must  an  employer's 
health  insurance  plan  cover  the  additiotial 
cost  due  to  the  complications  of  the  abor- 
tion? 

A.  Yes.  The  plan  is  required  to  pay  those 
additional  costs  attributable  to  the  compli- 
cations of  the  abortion.  However,  the  em- 
ployer is  not  required  to  pay  for  the  abor- 
tion itself,  except  where  the  life  of  the 
mother  would  be  endangered  If  the  .fetus 
were  carried  to  term. 

33.  Q.  May  an  employer  elect  to  provide 
insurance  coverage  for  abortions? 

A.  Yes.  The  Act  specifically  provides  that 
an  employer  is  not  precluded  from  providing 
benefits  for  abortions  whether  directly  or 
through  a  collective  bargaining  agreement, 
but  if  an  employer  decides  to  cover  the  costs 
of  abortion,  the  employer  must  do  so  in  the 
same  manner  and  to  the  same  degree  as  it 
covers  other  medical  conditions. 

[FR  Doc.  79-7232  Filed  3-8-79;  8:45  am] 
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(Docket  No.  78N-1406] 

CLASSIFICATION  OF  CARDIOVASCULAR 
DEVICES 

Development  of  General  Provitiont 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agency  is  proposing 
general  rules  applicable  to  the  classifi- 
cation of  all  cardiovascular  devices. 
The  Medical  Device  Amendments  of 
1976  require  the  Pood  and  Drug  Ad- 
ministration (PDA)  to  classify  all 
medical  devices  intended  for  human 
use  into  three  categories:  class  I,  gen- 
eral controls;  class  II.  performance 
standards:  and  class  III.  premarket  ap- 
proval. In  the  preamble  to  this  propos- 
al. PDA  describes  the  development  of 
the  proposed  regulations  classifying 
individual  cardiovascular  devices, 
which  are  being  published  elsewhere 
in  this  issue  of  the  Feberal  Register. 
The  preamble  also  describes  the  activi- 
ties of  the  Cardiovascular  Device  Clas- 
sification Panel,  an  PDA  advisory  com- 
mittee, that  makes  recommendations 
to  PDA  concerning  the  classification 
of  cardiovascular  devices.  j 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HPA-305). 
Pood  and  Drug  Administration,  Rm.  4- 
65,  5600  Fishers  Lane,  Rockville.  Md. 
20857. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Pood 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  Md.  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Device  Classification  System 

The  Medical  Device  Amendments  of 
1976  (Pub.  L.  94-295.  hereinafter 
called  the  amendments)  establish  a 
comprehensive  system  for  the  regula- 
tion of  medical  devices  intended  for 
human  use.  One  provision  of  the 
amendments,  section  513  of  the  Feder- 
al Food,  Drug,  and  Cosmetic  Act  (the 
act)  (21  U.S.C.  360c),  establishes  three 
categories  (classes)  of  devices,  depend- 


PROPOSED  RULES 

ing  on  the  regulatory  controls  needed 
to  provide  reasonable  assurance  of 
their  safety  and  effectiveness.  The 
three  categories  are  as  follows: 

Class  I,  general  controls; 

Class  II,  performance  standards;  and 

Class  III,  premarket  approval. 

Most  devices  are  not  classified  under 
section  513  of  the  act  until  after  PDA 
has  (1)  received  a  recommendation 
from  a  device  classification  panel  (an 
PDA  advisory  committee);  (2)  pub- 
lished the  Panel's  recommendation  for 
comment,  along  *'ith  a  proposed  regu- 
lation classifying  the  device;  and  (3) 
published  a  fmal  regulation  classifying 
the  de\ice.  These  steps  must  precede 
the  classification  of  any  device  that 
was  in  commercial  distribution  before 
May  28.  1976  (the  date  of  enactment 
of  the  amendments)  and  that  was  not 
previously  regarded  by  PDA  as  a  new 
drug  under  section  505  of  the  act  (21 
U.S.C.  355).  A  device  that  is  first  of- 
fered for  commercial  distribution  after 
May  28.  1976.  and  that  is  substantially 
equivalent  to  a  device  classified  under 
this  scheme,  is  classified  In  the  same 
class  as  the  device  to  which  it  Is  sub- 
stantially equivalent. 

A  device  that  FDA  previously  re- 
garded as  a  new  drug,  or  a  newly  of- 
fered device  that  is  not  substantially 
equivalent  to  a  device  that  was  in  com- 
mercial distribution  before  the  amend- 
ments. Is  classified  by  statute  into 
class  III.  These  two  types  of  devices 
are  classified  into  class  III  without  any 
FDA  rulemaking  proceedings.  The 
agency  determines  whether  new  de- 
vices are  substantially  equivalent  to 
previously  offered  devices  by  means  of 
the  premarket  notification  procedure 
in  section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  Part  807  of  the  regulations 
(21  CFR  Part  807). 

Related  Regulations 

In  the  Federal  Register  of  July  28. 
1978  (43  PR  32988),  The  Commissioner 
issued  final  regulations  describing  the 
procedures  for  classifying  devices  in- 
tended for  human  u.se.  These  regula- 
tions, which  were  proposed  in  the  Fed- 
eral Register  of  September  13.  1977 
(42  PR  46028),  supplement  the  agen- 
cy's regulations  In  Part  14  (21  CFR 
Part  14)  governing  the  use  of  advisory 
committees.  The  agency  also  issued  in- 
terim device  classification  procedures 
in  a  notice  published  in  the  Federal 
Register  of  May  19,  1975  (40  PR 
21848). 

Activities  or  Panel 

Anticipating  enactment  of  the 
amendments,  FDA  established  several 
advisory  committees  to  make  prelimi- 
nary recommendations  on  device  clas- 
sification. The  Cardiovascular  Device 
CIa.ssification  Panel  (the  Panel)  was 
originally  chartered  on  October  15. 
1974,  as  the  Panel  on  Review  of  Car- 


diovascular Devices.  The  PDA  placed  a 
report  of  the  Panel's  tentative  classifi- 
cation recommendations  on  file  with 
the  office  of  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration, 
and  announced  the  availability  of  the 
report  to  the  public  by  notice  pub- 
lished in  the  Federal  Register  of  Sep- 
tember 9.  1975  (40  PR  41829)  On 
August  9,  1976,  the  Panel  and  other 
preamendments  device  classification 
panels  were  rechartered  to  reflect 
their  new  responsibilities  under  the 
amendments.  The  agency  directed 
each  panel  to  reconsider  its  preamend- 
ments classification  recommendations 
in  light  of  the  new  requirements.  In 
1976  and  1977,  the  Panel  reviewed  all 
devices  that  PDA  had  referred  to  it  to 
make  certain  that  Its  recommenda- 
tions were  in  accord  with  the  amend- 
ments. 

Throughout  the  Panels  delibera- 
tions, interested  persons  were  given  an 
opportunity  to  present  their  views, 
data,  and  other  inlormatlon  concern- 
ing the  classification  of  cardiovascular 
devices.  The  Panel  also  Invited  experts 
to  testify  and  sought  information  on 
many  devices  from  the  published  lit- 
erature. 

In  October  1977,  the  Panel  submit- 
ted to  PDA  a  preliminary  report  of  its 
recommendations.  The  report  included 
a  roster  of  current  and  former  Panel 
members  and  consultants  and  listed  all 
meeting  dates.  The  agency  placed  a 
copy  of  the  report  In  the  office  of  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  and  announced 
Its  availability  to  the  public  by  notice 
published  in  the  Federal  Register  of 
November  29,  1977  (42  PR  60792).  At 
subsequent  meetings.  the  F*anel 
changed  its  previous  recommendations 
concerning  the  classification  of  several 
devices.  Summary  minutes  of  these 
meetings  have  been  placed  in  the 
office  of  the  Hearing  Clerk,  Pood  and 
Dnig  Administration.  Also  available  In 
the  office  of  the  Hearing  Clerk  are 
summary  minutes  form  all  other  Panel 
meetings,  verbatim  transcripts  of 
meetings  held  after  May  28.  1976  (the 
date  of  enactment  of  the  amend- 
ments), and  all  references  cited  in  indi- 
vidual cardiovascular  device  proposed 
classification  regulations.  Interested 
persons  may  review  these  documents 
in  the  office  of  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug  Adminis- 
tration. Rm.  4-65,  5600  Fishers  Lane. 
Rockville,  Md.  20857,  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Cardiovascular  Devices 

In  1972  FDA  surveyed  device  manu- 
facturers to  identify  the  devices  for 
which  classification  regulations  would 
be  needed.  Following  this  survey.  FDA 
developed  a  list  of  cardiovascular  de- 
vices. The  Panel  supplemented  the  list 
utilizing   Its   memt>ers'   knowledge   of 


cardiovascular  devices  in  use.  Devices 
that  were  solely  for  experimental  or 
investigational  use  or  that  were  not 
generally  available  were  not  usually 
included.  Although  the  Panel  recom- 
mended that  artificial  hearts  be  classi- 
fied into  class  III.  none  were  commer- 
cially available  at  the  time  the  law  was 
enacted,  and  therefore  artificial  hearts 
have  not  been  Included  In  the  list  of 
cardiovascular  devices,  and  no  regula- 
tion is  being  proposed  for  them.  The 
Panel  recommended  that  pacemaker 
batteries  be  classified  as  a  distinct 
device  into  class  II.  However,  PDA  be- 
lieves that,  because  they  are  compo- 
nents of  pacemaker  pulse  generators, 
the  batteries  should  be  regulated  as  a 
part  of  the  pulse  generators.  There- 
fore, pacemaker  batteries  have  l>een 
deleted  from  ■•^ije  list,  and  no  regula- 
tion is  proposeoltor  them.  Additional 
cardiovascular  dev^es,  which  are  not 
included  in  this  list  and  which  were 
commercially  available  before  May  28, 
1976,  will  be  added  to  the  list  as  neces- 
.sary. 

PDA  is  proposing  to  establish  a  new 
Part  870  in^tle  21  of  the  Code  of 
Federal  Reguls^ions.  Part  870  will  con- 
sist of  sections  identifying  each  cardio- 
vascular device  with  a  brief  narrative 
description  and  stating  the  classifica- 
tion of  that  device.  A  list  of  the  cardio- 
vascular devices  appears  elsewhere  in 
this  preamble. 

Individual  Cardiovascular  Device 
Classification  Regulations 

Elsewhere  in  this  issue  of  the  Feder- 
al Register.  FDA  is  issuing  142  Indi- 
vidual proposed  regulations  to  classify 
each  cardiovascular  device,  FDA  Is 
proposing  to  classify  3  cardiovascvdar 
devices  into  class  I  (general  controls), 
114  cardiovascular  devices  into  class  II 
(performance  standards)  and  28  car- 
diovascular devlo«6  into  class  III  (pre- 
market approval).  The  Commissioner 
also  is  publishing  the  recommenda- 
tions of  the  Panel  regarding  these  de- 
vices, as  required  by  section  513(c)(2) 
and  (dKl)  of  the  act  (21  U.S.C. 
360c(cK2)  and  (d)(1)). 

Published  Panel  Recommendations 

E^ach  published  Panel  recommenda- 
tion concerning  a  cardiovascular 
device  includes  the  information  de- 
scribed below. 

1.  Indentification.  Both  the  Panel 
recommendation  and  the  proposed 
FDA  classification  regulation  Include  a 
brief  narrative  Identification  of  the 
device.  The  identification  statement  is 
necessarily  broad  because  it  applies  to 
a  category  or  type  of  device  rather 
than  to  a  specific  device.  As  explained 
in  proposed  §870.1.  any  manufacturer 
of  a  newly  offered  device  who  files 
premarket  notification  submission 
under  section  510(k)  of  the  act  and 
Part   807   of   the   regulations   cannot 
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show  merely  that  the  device  is  accu- 
rately described  by  the  section  title 
and  identification  provisions  of  a  clas- 
sification regulation.  Although  a  new 
device  may  be  described  accurately  by 
the  title  and  identificationin  a  classifi- 
cation regulation,  it  is  nevertheless  in 
class  III  under  section  513(f)  of  the  act 
if  it  is  not  substantially  equivalent  to  a 
preamendment  device  (or  to  a  posta- 
mendment  device  that  has  already 
been  reclassified  from  class  III  Into 
class  I  or  class  II).  It  is  not  practical 
for  FDA  to  publish  an  identification  of 
each  type  of  device  that  is  so  detailed 
as  to  anticipate  every  product  feature 
that  may  be  relevant  in  determining 
whether  a  new  device  Is  substantially 
equivalent  to  previous  devices  classi- 
fied by  the  regulation.  The  Commis- 
sioner believes  that  this  problem  was 
recognized  in,  and  addressed  by.  the 
premarket  notification  procedures  in 
section  510(k)  of  the  act.  Accordingly, 
any  manufacturer  who  submits  a  pre- 
market notification  submission  should 
state  why  the  manufacturer  believes 
the  device  is  substantially  equivalent 
to  other  devices  in  commercial  distri- 
bution, as  required  by  §807.87  (21 
CFR  807.87),  and  whether  the  device 
is  described  in  a  classification  regula- 
tion. 

2.  Recommended  classification.  Each 
Panel's  recommendation  describes 
whether  the  device  Is  recommended 
for  classification  Into  class  I  (general 
controls),  class  II  (performance  stand- 
ards), or  class  III  (premarket  approv- 
al). 

For  each  device  reconunended  for 
classification  Into  class  I.  the  Panel 
considered  whether  the  device  should 
be  exempt  from  any  requirements 
under  certain  sections  of  the  act:  sec- 
tion 510  (21  U.S.C.  360.  registration), 
section  519  (21  UJS.C.  3601.  records  and 
reports),  and  section  520(f)  (21  U.S.C. 
360j(f).  good  manufacturing  practice 
requirements).  The  Panel  did  not  rec- 
ommend any  exemptions  for  devices 
for  which  the  Panel  recommended 
classification  into  class  I.  Manufactur- 
ers and  other  interested  persons  may 
submit  comments  on  the  appropriate- 
ness of  exempting  manufacturers  of 
particular  class  I  devices  from  one  or 
more  of  the  requirements  under  sec- 
tions 510,  519.  and  520(f)  of  the  act. 
These  comments  should  be  supported 
by  data  and  views  showing  that  the 
application  of  these  requirements  to 
manufacturers  of  a  device  is  not  neces- 
sary to  assure  that  the  device  is  safe 
and  effective  and  In  compliance  with 
the  act.  and  that,  despite  the  exemp- 
tion, FDA  will  be  able  to  discharge  its 
regiilatory  responsibilities  under  the 
act. 

A  Panel  recommendation  that  a 
device  be  classified  into  class  II  in- 
cludes the  Panel's  recommended  prior- 
ity ("high."  "medium,"  or  "low")  for 
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establishing  a  performance  standard 
for  the  device.  Similarly,  each  Panel 
recommendation  that  a  device  be  clas- 
sified Into  class  III  Includes  the 
Panel's  recommended  priority  Chigh." 
"medium,"  or  "low")  for  application  of 
premarket  approval  requirements  to 
that  device.  As  explained  below  in  the 
section  of  this  notice  concerning  "pri- 
orities for  Class  II  and  III  Devices.'" 
the  Commissioner  Is  not,  however,  pro- 
posing the  establishment  of  agency 
priorities  at  this  time. 

3.  Summary  of  reasons  for  recom- 
mendation. The  summary  of  reasons 
for  the  Panel's  recommendation  ex- 
plains why  the  Panel  believes  that  a 
particular  device  meets  the  statutory 
criteria  for  classification  Into  class  I. 
II,  or  III. 

Except  In  those  Instances  in  which 
FDA's  classification  proposal  differs 
from  the  Panel's  recommendation,  the 
Commissioner  is  adopting  the  Panel's 
summary  of  reasons  as  the  agency's 
statement  of  the  reasons  for  issuing 
the  regulations,  as  required  by  section 
517(f)  of  the  act  (21  U.S.C.  360g(f)). 

The  summary  of  reasons  for  a  rec- 
ommendation identifies  any  device 
that  Is  an  Implant  or  a  life-supporting 
or  life-sustaining  device.  The  summary 
of  reasons  for  any  Implant  or  life-sup- 
porting or  life-sustaining  device  that  is 
not  recommended  for  classification 
Into  class  III  also  explains  why  the 
Panel  determined  that  classification  of 
the  device  Into  class  III  is  not  neces- 
sary to  provide  reasonable  assurance 
of  its  safety  and  effectiveness.  The 
agency  provides  a  similar  explanation 
in  the  "Proposed  Classification"  sec- 
tion of  the  preamble  to  any  proposal 
to  classify  an  Implant  or  a  life-sup- 
porting or  Ufe-sustalning  device  Into  a 
class  other  than  class  III. 

4.  Summary  of  data  on  which  the 
recoTnmendation  is  based.  In  many 
cases,  the  Panel  based  Its  recommen- 
dations on  the  Panel  members'  person- 
al knowledge  of,  and  familiarity  with, 
the  devices  under  review.  The  Panel 
particularly  relied  upon  clinical  expe- 
rience and  Judgment  when  considering 
a  simple  device  that  had  been  used  ex- 
tensively and  was  accepted  widely 
before  the  amendments  were  enacted. 
The  legislative  history  of  the  amend- 
ments makes  clear  that  the  term 
"data"  has  a  special  meaning  in  sec- 
tion 513(a)(2)  of  the  act,  which  re- 
quires that  a  Panel  recommendation 
summarize  the  data  upon  which  a  rec- 
ommendation is  based.  As  used  in  that 
section,  "data "  refers  not  only  to  the  ^ 
results  of  scientific  experiments,  but  ,' 
also  to  less  formal  evidence,  other  scl-  i 
entlfic  information,  or  judgments  of 
experts  (House  Committee  on  Inter- 
state and  Foreign  Commerce,  Medical 
Device  Amendments  of  1976,  H.  Rep. 
No.  94-853.  94th  Congress.  2d  Session 
40  (1976)).  The  Commissioner  has  de- 
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termincd  that  clinical  experience  and 
Judgment  ccmstitute  valid  scientific 
evidence  for  classifying  certain  de- 
vices. 

In  many  cases.  FDA  sought  more 
data  and  information  concerning  the 
clas;>ification  of  a  device  than  were 
cited  by  the  Panel.  References  to 
these  data  and  information  are  found 
in  the  ■Proposed  Classification"  sec- 
tion of  the  preambles  to  individual 
cardiovascular  device  regulations.  The 
Commissioner  is  adopting  as  the  agen- 
cy's statement  of  the  basis  for  issuing 
the  regulation  under  section  517(f)  of 
the  act.  the  Panels  summary  of  the 
data  on  which  a  recommendation  to 
classify  a  device  is  based,  together 
with  any  additional  data  and  informa- 
tion cited  in  the  preamble  to  the  pro- 
posed cla.ssification  regulation. 

5.  Risks  to  health.  In  identifying  the 
fisks  to  health  presented  by  cardiovas- 
cular devices,  the  Panel  recognized 
that  few  devices  are  completely  free  of 
risk.  The  Panel  listed  the  risks  it  con- 
sidered most  significant,  especially 
those  that  are  unique  to  the  individual 
device.  Among  the  more  frequently 
identified  risks,  the  Panel  listed 
thromboembolism,  gaseous  or  particu- 
late embolism,  cardiac  arrhythmias  or 
electrical  shock,  cardiac  perforation 
and  ve.s.sel  dissection,  tissue  or  blood 
damage,  and  misdiagnosis.  All  cardio- 
va.srular  devices  that  have  a  direct  in- 
terface with  the  blood  have  the  poten- 
tial of  causing  embolisms,  obstructions 
or  occlusions  of  a  blood  vessel  by  an 
air  bubble  (gas  embolism),  detached 
blood  clot  (thromboembolism)  or 
other  foreign  body  (particulate  embo- 
lism). Many  electrically  operated  de- 
vices can  cause  cardiac  arrhythmias 
(disturbances  of  the  normal  rhythm  of 
the  heart)  or  electrical  shock  to  the 
physician,  leading  to  Iatrogenic  (physi- 
cian Induced)  complications  in  the  pa- 
tient. The  Panel  stated  that  most  de- 
vires  us^d  in  cardiac  catheteri7ation 
can  cau.se  perforation  of  the  heart 
muscle  or  can  dissect  the  vessels  in 
which  the  device  is  inserted.  Tissue 
and  blood  damage  caused  by  a  cardio- 
vascular device  may  result  from  me- 
chanical trauma,  emission  of  excessive 
energy  by  the  device,  incompatibility 
of  materials  with  the  blood  or  tissue. 
«;r  electrical  and  thermal  bums.^he 
Panel  recognizes  that  infection  is  a 
hazard  posed  by  any  device  which  is 
rtquired  to  be  sterile,  especially  im- 
planted devices.  Yet.  in  many  cases, 
the  Panel  did  not  list  infection  as  a 
risk  because  it  believes  that  assurance 
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of  sterility  is  addressed  by  general  con- 
trols. Finally,  the  Panel  recognizes 
that  any  device  used  to  diagnose  a  pa- 
tient s  condition  can  generate  inaccu- 
rate diagnostic  data,  which  may  lead 
to  a  misdiagnosis  and  inappropriate 
therapy  and.  hence,  may  pose  a  sig- 
nificant risk  to  the  patient's  health. 
Accordingly,  this  risk  is  noted  in  each 
of  the  documents  for  diagnostic  de- 
vices. 

Because  the  classification  recom- 
mendations and  FDA  regulations  may 
not  identify  all  risks  to  health  present- 
ed by  cardiovascular  devices,  future 
regulations  establishing  performance 
standards  under  section  514  of  the  act 
(21  U.S.C.  360d)  or  requiring  premar- 
ket  approval  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  may  identi- 
fy additional  risks  to  health  to  be  ad- 
dressed by  FDA  requirements. 

Proposed  Classification 

Each  proposed  regulation  to  classify 
a  cardiovascular  device  states  whether 
FDA  agrees  with  the  Panel's  recom- 
mendatioa.  describes  the  agency's  pro- 
posed classification  of  the  device,  and 
propo.ses  a  new  section  in  Part  870  in 
which  the  device  classification  will  be 
codified. 

FDA  cautions  that  the  final  classifi- 
cation of  a  device  may  differ  from  the 
proposal.  Factors  that  may  cause  such 
a  change  include  comments,  the  agen- 
cy's reconsideration  of  existing  data 
and  information,  and  the  agency's  con- 
sideration of  new  data  and  informa- 
tion. 

Priorities  roR  Class  II  and  Class  III 
Devices 

For  a  device  that  the  Panel  recom- 
mends classification  into  class  II  or 
class  III.  section  5I3(cK2)(A)  of  the 
act  requires  that  the  Panel  recommen- 
dation include,  to  the  extent  practica- 
ble, a  recommendation  for  the  assign- 
ment of  a  priority  for  application  to 
the  device  of  performance  standards 
or  premarket  approval  requirements. 
In  developing  its  advice  concerning 
priorities  chigh."  'medium.  "  or 
"low  ")  of  devices  recommended  for 
cla.ssification  into  class  II  or  class  III. 
the  Panel  compared  the  device  with 
other  cardiovascular  devices,  based  on 
Information  avallabale  to  the  Panel 
members  concerning  the  relative  im- 
portance of  use  of  the  device  and  the 
relative  risks  presented  by  the  device. 
The  Panel  recommended  assignment 
of  a  high  priority"  only  to  those  class 
II  or  class  III  devices  that  the  Panel 


believed  should  receive  the  agency's 
immediate  attention. 

The  Commissioner  is  not  proposing 
at  this  time  to  establish  priorities  for 
development  of  performance  stand- 
ards for  class  II  devices  or  application 
of  premarket  approval  requirements 
to  class  III  devices.  Section  513(d)(3) 
of  the  act  authorizes,  but  docs  not  re- 
quire, establishment  of  these  prior-' 
Ities.  At  a  later  date,  however,  the 
Commissioner  will  establish  priorities 
for  the  development  of  standards  for 
class  II  devices  and  the  application  of 
premarket  approval  requirements  to 
class  III  devices.  These  priorities  will 
be  based  on  the  classification  panel's 
recommendations,  available  resources, 
and  other  relevant  factors.  The  agen- 
cy's priorities  will  be  reflected  in  the 
agency's  annual  budget  request  and 
other  publicly  available  documents 
and  may  be  published  in  the  Federal 
Register. 

The  agency  intends  to  proceed  as 
quickly  as  the  statute  and  classifica- 
tion panel  resources  permit  to  require 
premarket  approval  of  devices  classi- 
fied into  class  III.  There  are  two  fac- 
tors affecting  the  length  of  time  neces- 
sary l)efore  FDA  requires  submission 
of  premarket  approval  applications  for 
any  particular  device  that  Is  classified 
by  an  FDA  regulation  into  class  III: 
the  numt>er  of  devices  reviewed  by  a 
panel  and  the  priority  of  a  particular 
device  in  relation  ta_other  class  III  de- 
vices considered  by  a  classification 
panel.  For  example,  where  FDA  classi- 
fies into  class  III  only  a  few  devices 
within  a  Panel's  specialty  area.  FDA 
may  at  the  same  time  also  publish  reg- 
ulations under  section  515(b)  of  the 
act  requiring  premarket  approval  for 
many  of  the  class  III  devices  consid- 
ered by  the  Panel,  regardless  of 
whether  of  a  high  or  a  low  priority. 
Wh^re  practical.  FDA  will  publish 
these  section  515(b)  regulations  during 
the  grace  period  (30  months)  following 
classification  during  which  a  device 
classified  into  class  III  by  FDA  regula- 
tion may  lawfully  remain  on  the 
market  without  a  premarket  approval 
application.  The  grace  period  is  pro- 
vided for  in  section  501(f)  of  the  act 
(21  U.S.C.  351(f)). 

List  of  Cardiovascular  Devices 

The  following  is  a  list  of  the  cardio- 
vascular devices  that  FDA  is  proposing 
to  classify,  the  section  in  the  Code  of 
Federal  Regulations  under  which  the 
regulation  classifying  the  device  will 
be  codified,  the  docket  number  of  the 
proposed  cl.'vssificatlon  regulation,  and 
the  proposed  classification  of  each 
device. 


PROPOSED  RULES 

Subpart  R— C«rdieva«<ular  Diognottk  D«vic«« 


13287 


StTtion 


Devh* 


Docket  No. 


Class 


871) 
870. 
870 
870 
870 
870 
870. 
870 
870 
870 
870 
870 
870. 
870 
870 
870 
870. 
870. 
870 
370 
870. 
870. 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
.  870 
870 
870 
870 


1025  _ Arrhythmia  detector  and  alarm - mU- 

1100 , Blood  pressure  alarm „ -.~.. ~. — r — """- 

1 1 10 B.'ood  pressure  computer „ _ _ — 78N- 

1 120 Blof)d  pressure  cuff — . — — •  ^SN■ 

1130 „ Noii/iivaslve  blood  pre.vsure  moa.>^urenu>.'il  system ™ — 78N- 

1140 _„ Venou.s  blood  pressure  manometer ♦.-•••  78N- 

1200 ,. « Diaifnoslic  Intravascular  catheter „...__»._» 78N- 

1210 „ - .-. «....  Continuous  flusli  catheter - 78N 

1220 Electrode  recording  catheter  and  electrode  recording  probe 78N- 

1230 r Fiberoptic  oximeter  catheter 78N- 

1240 : Flow-directed  catheter - '<8N- 

1250 Percutaneous  catlieter , ~ 78N 

1260 pH  catheter  probe 78N- 

1270 .'.....  Intracavitary  phono  catheter  system 78N- 

1280 Steerable  catheter ~ 'SN 

1290 .'. Steerablc  catheter  control  system ™ 78N- 

1300 Catheter  cannula _._;_„. 78N 

1310 „. Vessel  dilator  for  percutaneous  catheterization .— 78N 

1.120 Catheter  guide  holder ~ ''8N 

1330 Catheter  guide  wire - .....~ - 78N 

1340  Catheter  percutaneous  introducer ..^.~~^ 78N 

1350  Catheter  ballon  repair  kit .'..- - ''8N 

1360 Trace  microsphere 78N 

1370  Catheter  lip  occluder "JSN 

1380 ., » Catheter  stylet .'. ., ~ ''SN 

1390      Trocar - ''8N 

1425  Prouranimable  diagnostic  computer 78N 

1435  Single-function,  preprogrammed  diagnostic  computer ..« 78N 

1450  .„ Den.s!lome»er - - ''BN 

1650 _ ^ An^iocraphic  Injector  and  syringe .......— 78N 

leCO .-. ; Indicator  Injector « ~ 78N 

1870 S>ringe  actuator  for  iiijeclors —or. '. 78N 

1750 External  progranmiahle  pac»-makcr  pulse  generator — i 78N 

.1800    Wilhdrawal-infiLsion  pump .— — ''SN 

ie75 Stethoscope ''8N 

.1915 TliermodUutlon  probe _....._ — ~.~_ 78N 


1407 
1408 

1409 
1410 
1411 
1412 
1413 
1414 
1415 
1416 
1417 
1418 
1419 
1420 
1421 
1422 
1423 
1424 
1425 
1426 
1427 
1428 
1429 
1430 
1431 
1432 
1433 
1434 
1435 
1436 
-1437 
-1438 
1439 
1440 
-1441 
-1442 
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870 
870 
870 
870 
870 
870. 
870. 
8T0 
870 
870 
870. 
870. 
870 
870 
870 
870 
870 
870. 
870 
°870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
87D 
870 
870 


2050 1 Biopotential  amplifier  and  signal  conditioner. — - 78N-1443 

2060 _ Transducer  signal  amplifier  and  signal  conditioner 78N-1444 

2100 , Cardiova.scular  blood  floinneter _ ~~. — 78N-1445 

2120  Extravaseular  blood  flow  prot>e ~ 78N-I446 

2300 Cardiac  monitor  (including  rardiolachometcr  and  rate  alarm) 78N-1447 

2310 Apex  cardiograph  (vibrocardiograph) 78N-1448 

2320 Ballisiocardiograph 78N-1449 

2330 Echocardiograph „ ~._.™ 78N-1450 

2340 _ Electrocaidiograph ...~. — 78N-1451 

2350 Eleeirocardiograph  lead  switching  adaptor — 78N-1452 

2360 :. „ Elcctrocardiograpli  elect rodf' - 78N-1453 

2370 Electrocardiograph  surface  electrode  tester __„ — _ ..—..„.„ — 78N-1454 

2380 Electrocardiograph  conducting  media ™™..... 78N-1455 

2390 Phof.ocardlograph ™ 78N-1456 

2400 ,. Vectorcardiograph - ~ 78N-14S7 

2450 Medical  calhode-ray  lube  display „.™...™ - 78N-1458 

2600 Sigt»al  Isolation  sy.slem ......™..™._ __..._• 78N- 1459 

2620 „ Line  isolation  monitor „ _. — 78N-1460 

2640 ...„ _ Portable  leakage  current  alarm __.. ~ 78N-1461 

2675 _ » Oscillometer 78N-1462 

2700 Oximeter • 78N-1463 

,2710 ~ „ Ear  oxuncter « 78N  1464 

,2750 Impedanct  phlebograph 78N- 1465 

,2770 Impedance  plethy.srnograph - - 78N-1466 

2780 Hydraulic,  pneumatic,  and  photoelectric  plethysmograph 78N-1467 

2800 Medical  magnetic  tape,  recorder _ 78N-1468 

.2810 _ Paper  chart  recorder ». 78N-1469 

2840 Apex  cardiographic  transducer ~ 78N-1470 

2850 « Extravascular  blood  pressure  transducer „ « 78N-1471 

.2860 Heart  sound  transducer 78N-1472 

,2870 Catheter  tip  pres-sure  traasducer 78N-1473 

2880  Ultrasonic  tran-sducer 78N-1474 

2890  Vessel  occlusion  li  ansducer 78N-1475 

2900 _ Patient  transducer  and  electrode  cable  (including  connector) 78N-1476 

2910 Radiofrequcncy  physiolopical  signal  transmitters  and  receivers 78N-1477 

2930 ™.- Telephone  electrocardiograph  transmitters  and  receivers 78N-1478 


m 
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II 
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II 

II 
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II 

II 
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870  3290 . 
870.3260 
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13289. 


Vaartilar  clip.. 
.._  Vena  cava  clip . 


78N 

78N 
78N 
78N 


870.3300 P»-rlplwTal  .irtcnal  cir.&oliratloii  device __„ ™„_.™„ ™.„. 

ft70  J375 _ „ „. „ Cardiova-sriilar  iiitrnva-sciilar  filter „„ 

BTii  3-i$0._ „ «. Va.srtilar  ureft  pros' hesLs  ot  loss  than  6mm  diameter i 78N 

H'r  ;i-»SO  ...„ VaM-tilar  graft  prosihi-.sis  ol  6mm  anrt  greater  diameter 78N 

870  3470 Intracardinr  patch  and  pli-dset  made  o(  polypropylene.  Tenon,  or  Darron..  78N 

870  3535  _ Intra  aorilc  balloon  and  control  sy.stem 78N 

870  3545 „ _ „ Ventricular  b.spuvs  ia.«sl.>it'  devices „ „. ...  78N 

H70  3600 „.„_...„„  I'.xternal  pa'  emaker  pmLm'  generator „....„ ;......„„.....  78N 

870  3610 „....„ ....... Implantable  pact  mnkcr  pui.^i-  cenerator „ „.....-..„.... .„. 78N 

870  3630 _ _ PaccTTiakiT  lead  adaptor „ „„ 78N 

870..1'i30 .„ „ Pacemaker  gvr.t  mtor  function  anal.v7er 78n 

870  3640 _ „ Indirect  pacemaker  generator  function  anaiy-zer _ 7BN 

870  3650 „.„ Pacemaker  polynirrir  mesh  bag „ „ 78N 

870  3670 „ Pacemaker  charger „ „ 78N 

870  3680 „ _ Permanent  and  terr.poniry  pact  maker  electrode „ 78N 

870  3690 , „ „ Pnremaker  test  magnet _ „ 78N 

870.3700 „.„ „.^. „ . „ Paremakir  proirrammer 78N 

870  3710 „_ _.„ Pacemaker  npair  and  replacement  materials .„„ „..  78N 

H70.3720 , _ .'. Pacemaker  electri>de  function  tester . „ 78N- 

870  3730 „ — „ Pacemaker  servici-  tools ; _ „ _.  78N 

870  3MMI „ J. Annulopl.%sty  ring „ :.._ „..„ 78N 

870  38M) _ „ Carotid  .'sinit  nerve  stimulator „_...„ _ „ 78N 

870  30;i5  . — „„ Replacement  h<  art  val/e „.„...._......_ ...„__ „..  78N 

870.3935 — Prosthetic  heart  valve  holder _ „ .„ ^ _.  78N 

870  394.S „ „_; . Pro.slhctic  heart  vaKe  sizer „. ™, „ 78N 

870  4075 „_ Endomyocardial  bi<)p.sv  device „ _ 78N 

870  4 '.TOO „ „ Cardiopulmonary  b.vpass  acce.'worx'  equipment 78N 

870  4205 Cardiopulmonary  bypass  bubble  detector „.  78N 

870  4210 „ _ Cardiopiilnionarv  bypaw  va.scular  catheter,  cannula,  and  tubing « 78N- 

''70.4i'jo _ _ Cardiopulmonai  y  bypa.s<  heart  lung  machine  coaiole „ 78N- 

B7D  4230 „ Cardiopulmonary  bypa.s.-.  defoamcr _ 78N 

870  424M „ Cardiopulmonary  bvp.vis  heat  exchanger 78N 

B70  42.S0 _™.... Cardiopulmonary  bypa.ss  temi>eratun  controller _ 78N 

870  4260 _ _..„ — —  Caidiopnlnionary  bypas.s  art(  ri»l  line  blood  filter ...„..!_ 78N 

870  4270 „ Cardiopulmonary  bypas.s  cardlolomy  .suction  line  blood  filter 78N- 

«70.4L'HO  Cardiopuimonarv  prebypa,--'i  filter „ 78N 

870  42W) Cardiopulmonary  b.vpas-s  fitting,  manifold,  stopcock  and  adaptor 78N 

870  4300 _.. ..„.....« Cardiopiilmonary  hypas.s  ga.s  control  unit 78N 

870  4310 „ _ — Cardlopulmoriar\  bypa.-<s  coronary  pressure  gauge 78N 

870  43^0 „ Cardiopulmonary  bypa-'-  pulsatile  flow  generator 78N 

870  43.10 _ Cardiopulmonar.v  b.  pR.vs  onliii"  blood  ga.s  monitor „ 78N 

870  4340 _ Cardiopulmonary  bypa.s.s  ie\el  sensing  monlor  and/or  control „ 78N 

870  4350  ...„ „ Cardiopulmoiiarv  bypa.ss  oxygenator 78N- 

870  4360 „ Nonroller  t\p«'  cardiopulmonary  bypa.v.  blood  pump 78N 

870  4370 Rollertypt'  cardiopulmonary  bypass  blood  pump „ „..  78N 

870  4380 Cardiopulmona'-y  bypass  pump  speed  control „ 78N 

870  439(t _..„; _ Cardiopulmonar.v  bypa.ss  pump  tubing  „_..........'„ 78N- 

87;). 4400 _ Cardiopulmonary  b'  p:i.s.s  biuod  re.s*  rvoir „..._„.._._ 78N- 

870  4410 » Cardiopulmonar.v  b>paxs  inline  blood  gas  senior 78N- 

."70  4420  , .^„ Cardiopulmonarv  bypa.s.s  cardiotomy  return  sucker _ 78N- 

870.4430 Cardiopulmonarv  bypass  intrarardJtc  suction  control _ 78N- 

87"  44.211 — Va.seular  clamp _ _ 78N 

H7ii  447i „™..» Surgical  vessel  dilator _ 78N 

87ii  l.joo „ Cardlnva.'^^cuiar  surgical  instruments 78N- 

870  4875 _ Intraluminal  nrt'-ry  stripp<T „ 78N 

87II.488S — External  *ein  .stripp«-r „„......„ 78N- 

870  5030 Patient  care  suction  appjimtus „ 78N- 

870  Si.sO ,. „..,. — Emtxileetot<\v  ea'hetrr „.„ _ 78N- 

8711  .'\l7a Septo.stnmy  catheter. .'_.„ 78N- 

H70  .S200 ; External  cardiac  comprevsor _. „  78N- 

8711  frsZS  — . — Exitmal  counterpulsnliiig  device ., 78.N- 

87"  5300  „ _ „ DC-dflibrillator  liiKiudlng  paddl'.<si !.!.!.....".l!!.!.  78N 

87M  532,5 ,_ _ _ Defihrillalor  lesH  r 78N- 

87o.55,Mi  External  trnitseuraniKius  cardiac  pacemaker  i noninvasive). .„......„ 78N- 

S7ii  ."gjDO _; — _ Compressible  limb  sleeve _.... „ .;.,.^ 78N 

H7;i  .i9<)0 Tliermal  r«  u-ulating  sy.stem „ ......L"....™  78N- 

870  .'>'.<2."i      „. — Automatic  rotating  loiirniciuet _ „...__•„. .*..___„_.  78N 


..__• +.. 


1479 
1480 
1481 
1482 
1483 
1484 
1485 
1487 
1488 
1489 
1490 
1491 
1492 
-1493 
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1496 
1497 
1498 
1499 
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1501 
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1.503 
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1378 
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Devices  Considered  by  Two  or  More 
Panels 

Many  devices  were  reviewed  by  two 
or  more  device  classification  panels. 
For  these  devices,  FDA  will  publish 
each  panel's  recemmendation  and  a 
single  proposed  classification  regula- 
tion. The  following  devices  were  con- 
sidered by  the  Cardiovascular  Device 
Classification  Panel  and  by  other 
panels: 

1.  The  Neurological  Device  Classifi- 
cation Panel  recommended  that  angio- 
graphic needles  be  classified  into  class 

The  Cardiovascular  Device  Classifi- 
^ion  Panel  recommended  that  cath- 
eter trocars  be  classified  into  class  II. 
The  Commissioner  has  determined 
that  these  devices  are  essentially  the 
same.  Therefore,  the  Commissioner  is 
proposing  a  single  regulation  classify- 
ing catheter  trocars.  Based  upon  the 
information  provided  in  the  Panel  rec- 
ommendations, the  Commissioner  is 
proposing  that  the  device  be  c1a.ssified 
into  class  II  and  is  publishing  the 
Panel  recommendations  in  a  proposal 
appearing  elsewhere  in  this  issue  of 
the  Federal  Register. 

2.  The  Neurological  Device  Cla.sslfi- 
cation  Panel  recommended  that  angio- 
graphic guide  wires  and  accessories  be 
classifed  into  rlass  I.  The  Radiological 
Device  Classification  Panel  recom- 
mended that  radiological  catheter 
guide  wire  be  classified  into  class  II. 
The  Cardiovascular  Devic*  Classifica- 
tion Panel  recommended  that  cardio- 
vascular guide  wires  be  classified  into 
class  II.  The  Commissioner  has  deter- 
mined that  these  devices  are  essential- 
ly the  same.  Therefore,  the  Commis- 
sioner is  proposing  a  single  regulation 
classifying  catheter  guide  wires.  Bases 
upon  the  information  provided  in  the 
Panel  recommendations,  the  Commis- 
sioner is  proposing  that  the  device  be 
classified  into  class  II  and  is  publish- 
ing the  Panel  reconunendations  in  a 
proposal  appearing  elsewhere  in  this 
Issue  of  the  Federal  Register. 

3.  The  General  and  Plastic  Surgery 
Device  Classification  Panel  recom- 
mended that  nonpowered  central 
venous  pressure  monitors  and 
nonpowered  peripheral  venous  pres- 
sure monitors  be  classified  into  class  I. 
The  Cardiovascular  Device  Classifica- 
tion Panel  recommended  that  venous 
blood  pressure  manometers  be  classi- 
fied into  class  II.  The  Commissioner 
has  determined  that  these  devices  are 
essentially  the  same.  Therefore,  the 
Commissioner  is  proposing  a  single 
regulation  classifying  venous  blood 
pressure  manometers.  Based  upon  the 
information  provided  in  the  Panel  rec- 
ommendations, the  Commissioner  is 
proposing  that  the  device  be  classified 
into  class  II  and  is  publishing  the 
Panel  recommendations  in  a  proposal 


appearing  elsewhere  In  this  Issue  of 
the  Federal  Register. 

4.  The  General  and  Plastic  Surgery 
Device    Classification    Panel    recom- 
mended that  direct  stethoscopes  and 
electronic   amplified  stethoscopes  be 
classified   Into   class   I.   The   General 
Hospital    and    Personal    Use    Device 
Classification      Panel      recommended 
that  mechanical  stethoscopes  and  DC- 
powered  stethoscopes  be  classified  into 
class    I.    The   Cardiovascular    Device 
Classification      Panel      recommended 
that   stethoscopes   be   classified    into 
class  II.  The  Commissioner  has  deter- 
mined that  these  devices  are  essential- 
ly the  same.  Therefore,  the  Commis- 
sioner Is  proposing  a  single  regulation 
classifying  stethoscopes.   Based  upon 
the  Information  provided  in  the  Panel 
recommendations,    the   Commissioner 
is  proposing  that  the  device  be  classi- 
fied into  class  II  and  is  publishing  the 
Panel  recommendations  In  a  proposal 
appearing  elsewhere  in  this  issue  of 
the  Federal  Register. 

5.  The  Anesthesiology  Device  Classi- 
fication Panel  recommended  that  me- 
chanical cardiac  resuscitators  be  classi- 
fied into  class  III.  The  General  Hospi- 
tal and  Personal  Use  Device  Classifica- 
tion Panel  recommended  that  manual 
external  cardiac  compressors  be  classi- 
fied into  class  III  and  that  powered  ex- 
ternal cardiac  compressors  be  classi- 
fied into  class  II.  The  Cardiovascular 
Device  Classification  Panel  recom- 
mended that  external  cardiac  com- 
pressors be  classified  into  class  III. 
The  Commissioner  has  determined 
that  these  devices  are  essentially  the 
.same.  Therefore,  the  Commi-ssioner  Is 
proposing  a  single  regulation  clasi>ify- 
ing  external  cardiac  compressors. 
Based  upon  the  information  provided 
in  the  Panel  recommendations,  the 
Commissioner  Is  proposing  that  the 
device  be  classified  into  class  III  and  is 
publishing  the  Panel  recommenda- 
tions in  a  proposal  appearing  else- 
where  in   this  Issue   of   the  Federal 

R.Ef  ISTER 

6.  The  General  and  Plastic  Surgery 
Device  Classification  Panel  recom- 
mended that  synthetic  arterial  graft 
prostheses  (less  than  6mm  diameter) 
be  classified  into  class  III.  The  Cardio- 
vascular Device  Classification  Panel 
recommended  that  vascular  graft  pros- 
theses (less  than  6mm  diameter)  be 
classified  into  class  III.  The  Commis- 
sioner has  determined  that  these  de- 
vices are  essentially  the  same.  There- 
fore, the  Commissioner  is  proposing  a 
single  regulation  classifying  vascular 
graft  prostheses  (less  than  6mm  diam- 
eter) into  class  III  and  Is  publishing 
the  Panel  recommendations  in  a  pro- 
posal appearing  elsewhere  In  this  issue 
of  the  Federal  Register. 

7.  The  Cardiovascular  Device  Classi- 
fication Panel  and  the  other  Panels 
listed  below  recommended  classifica- 
tion into  class  II  for  the  following  de- 
vices: 
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Device 


Other  p«nel(s) 


now  directed  catheter 

Ballon-typr  c&rdiovascular  cmtheter.. 
DiAenontlc  Intrai-ascular  cmtheter 

Anelocrmphic  cmthct^r„ 


Cardiovascular  catheter 

Opaque  vaacular  catheter.. 

ptoiurr  computen 
Internal  arterial  preisure  monitor. 


Atrial  cardiac  prpssure  monitor 

Ventricular  cardiac  preaaure  monitor - 


Powrrpd  pulmonar>-  artery  pressure  monitor.- 

Indwelling  blood  pressure  monitor 

Invasive  neonatal  blood  pressure  monitor. 


Sinelefunctlon.  preprogrammed  diaenotUc  coinputer 

Dye  cardiac  output  monitor . 

Thermal  cardiac  output  monitor „ 

Trend  cardiac  output  monitor . 
Blood  pressure  cuff 

Nonpowered  external  arterial  pressure  monitor. 

Inflation  cuff „ __.„ 

Manual  cuff  InflaiinR  air  pump 

Noninvasive  blood  pres.sure  measurement  system 

NoinlndweUlng  blood  pressure  monitor _.. 

Powered  external  arterial  prcBsure  monitor  ........ 

Aneroid  blood  pressure  manometer.. „ 

Mercury  blood  pressure  manometer 

dtrasonir  doppler  neonatal  blood  pre!>.<auY  monitor. 
Elect  rorardiograph 

Electrocardiograph  monitor ... ..___ 

Electrocardiograph  mnnlmr 

Cardiovascular  blood  floa-meter 

Transcutaneous  ultrasonic  blood  flowmeter.. 

Flowmeter  cardiac  output  monitor .. 


Electroma^r.etic  or  Doppler.  noninxustre  blood  flowTneter- 

Electruva.>;rular  bliKjO  flow  probe 

Indwelling  blood  fiox  transducer. ,,     ,.,. 

Noriindwelling  blood  flow  transducer /X. 

Cardiac  monitor  i  including  cardiotachometer  and  rate  alanB) 

Pul-se  rale  monitor ,        

Neonatal  heart  rate  monitor 

Imppd.ince  plelh.v.^mograph 

Impedance  plclhymography  cardiac  output  monitor 

Extravascular  blood  pressure  transducer 

Nonindwelliiig  blood  pressure  transducer  mnnitnr 
Catheter  lip  pre«ure  transducer 

Indwelling  blood  pressure  tran.'iducer  moniter.- __ 

Transducer  signal  amplifier  and  signal  conditioner 

Blood  preiisure  monitor  amplifier  and  associated  eleetroaka 

Pap«y  chart  recorder 

Ophthalmic  analog  and  dicltal  recorder _ 

Vascular  graft  prosihcsls  (6mm  and  greater  diameter* 

S>-nthetic  arterial  graft  prosthesis  (6mm  and  greater  dtameter). 


,  Genera]  and  Plastic  8urKer>- 

.  Neurological 

.  General  and  Plastic  Surgery 

.  Radiolocy 

.  General  and  Plastic  Surgery' 

,  General  and  Plastic  Surgerj- 

.  General  and  Plastic  Surgery 

,  General  and  Plastic  Surgery 

,  Anesthesiology 

.  General  Hospital  and  Personal  Use 

General  and  Plastic  Surgery 
General  and  Plastic  Surgery 
General  and  Plastic  Surgery 

General  and  Plastic  Surgery 
General  and  Plastic  Surgery 
General  and  Plastic  Surgery 

Artesthesiology 
General  and  Plastic  Surgcr>' 
General  and  Plastic  Surgery 
General  and  Plastic  Surgerj- 
General  and  Plastic  Surgery 

General  and  Plastic Sun;ir>- 
Anestheslolog}' 

Anesthesiolog}- 

General  and  Plastic  Surgery 

Urologj- 

Anesthoslolog}- 
Anesthesiology 

Anesthesiology 

General  Hospital  and  Personal  Use 

General  and  Plastic  Surgery 

Anesthesiology 

Anesthesiology 

Anesthesiology 

Ophthalmic 

General  and  Plastic  Surgeo' 


The  CommLssioner  has  determined 
that,  by  group  as  listed  here,  these  de- 
vices are  essentially  the  same.  There- 
fore, the  Commissioner  is  proposing  a 
single  regulation  classifying  each  of 
the  groups  of  devices  listed  above  Into 
class  II.  using  the  Cardiovascular 
E>evice  Classification  Panel  designa- 
tion, and  is  publishing  the  Panel  rec- 


ommendations in  proposals  appearing 
elsewhere  in  this  issue  of  the  Federal 

RSCISTER. 

8.  The  Cardiovascular  Device  Classi- 
fication Panel  and  the  other  Panels 
listed' below  made  classification  recom- 
mendations concerning  the  following 
devices: 


Dertce 


Other  pane)(s> 


Electrosurgical  Electrode  gel. 


Electrosurgtcal  electrode . 


Electrosurgical  device. 


Pneumatically  pouered  saw. 


Electrically  powered  saw . 


General  and  Plastic  Surgery 

Neurological 

Anesthesiology 

Dental 

General  and  Plastic  Surgery 

Neurological 

Anesthesiology 

Dental 

Gastroenterology  and  Urology 

General  and  Plastic  Surger)- 

Neurological 

Anesthesiology 

Dental 

Gastroenterology  and  Urology 

General  and  Plastic  Surgery 

Orthopedic 

Neurological 

Dental 

Bar.  Nose  and  Throat 

General  and  Plastic  Surgery 

Orthopedic 

Neurological 
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Device 


Other  panel's) 


BliH'trirally  puwered  saw .. 

SurKical  saw  blade 

Medical  hupport  stocking.. 


Biopsy  ne«-d>e.. 


InliiKioii  pump 

lii>nit-t>>nn  vasnjlar  catheter.. 
Sutures 


Dt>nUJ 

Ear.  Nose  and  Throat 

General  and  na.'itir  Siirpery 

General  Hospital  an«l,££nwnal  Use 

Physitai  Medicine      (      \^ 

Grnera;  ai>(i  Plastic  syj-eery 

Gaslro<  nterolopy  siid  Urology 

Dental 

General  Hospital  and  Personal  Use 

Gastroenterology  and  Urology 

General  Hospital  and  Personal  Use 

General  and  Pla.stic  Surgery 

General  and  PIa.stir  Surgery 

Denial 

Ophlhalmic 


layzed,  and  It  has  been  determined 
that  the  proposed  rulemaking  does  not 
involve  major  economic  consequences 
as  defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment  sup- 
porting this  determination  is  on  file 
with  the  office  of  the  Hearing  Clerk. 
Food  and  Drug  Administration. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Ajjairs. 

(PR  Doc.  79-6103  Filed  3-8-79:  8:45  am) 


The  Commissioner  is  not  at  this  time 
publishing  the  Cardiova-scular  Dt-vice 
Ci:<s,sifi(atfon  Panel  recommendations 
to  rla.'^ify  the  devices  listed  above. 
The  Commissioner  will  publish  these 
recommendations  and  proposed  classi- 
fication regulations  when  he  publishes 
the  recommendations  of  the  other 
Panels  that  reviewed  the  devices. 

Arterial  Gr.^ft  Prosthesks  of 
Animal  (Including  Human)  Origin 

At  a  future  date.  FDA  will  publish  in 
the  Federal  Register  a  final  regula- 
tion .stating  that  one  cardiovascular 
device  (arterial  graft  pro.stheses  of 
animal  (including  human)  origin)  is 
classifit'd  into  class  III  (premarket  ap- 
proval) because  of  transitional  provi- 
sions of  the  act.  section  520(1)  (21 
U.S.C.  360j(l)).  The  transitional  provi- 
sions classify  into  class  III  any  device 
prtniously  regarded  by  FDA  as  a  new 
drug.  At  the  time  FDA  publishes  this 
r<*!uJation  it  will  also  publish  the 
Panfl's  recommendations  regardlne 
»rt«trieJ  grafts  of  animal  (including 
hinnan )  origin. 

Environmental  Impact 

The  Commissioner  has  carefully 
considtred  the  environmental  effects 
of  proposed  §870.1  and  of  the  pro- 
po.sed  cardiovascular  device  classifica- 
tion regulations.  Becau.se  the  proposed 
actions  will  not  significantly  affect  the 
quality  of  the  human  environment, 
the  agency  has  concluded  that  an  en- 
vironmental impact  .statement  Is  not 
required.  A  copy  of  the  environmental 
impart  a.s.sessment  is  on  file  with  the 
office  of  the  Hearing  Clrrk,  Food  and 
Drug  Administration  (address  above). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513  and 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a))),  and  under  au- 
thority delegated  to  the  Commissioner 
(21  CPR  5.1).  the  Commissioner  pro- 
poses that  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  new  Part  870,  Sub- 
part A.  to  read  as  follows: 


PART  870— CARDIOVASUCLAR 
DEVICES 

Svfcporl  A — Cenerol  f  reviiiom 

Sec. 

870.1  Scope. 

AirrHORmr:  Sees.  513  and  701(a).  52  Stat. 
1055.  90  Stat.  540-546  <21  U.S.C.  360c  and 
701(a)). 

Swbpert  A — G«wtol  ffovisions 
S  870.1     Scope. 

(a)  This  part  sets  forth  the  classifi- 
cation of  cardiovascular  devices  in- 
tended for  human  use. 

(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 
description  of  every  device  that  is.  or 
will  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  premar- 
ket notification  submission  for  a 
device  under  Part  807  of  this  chapter 
cannot  show  merely  that  the  device  is 
accurately  described  by  the  section 
title  and  identifk-eWcm  provision  of  a 
regulation  in  this  part,  but  shall  state 
why  the  derioe  is  sabtstontiaUy  equiva- 
lent to  other  devioi*.  as  required  by 
S  807.87  of  this  chapter. 

(c)  To  avoid  dli^jlieatlve  listings,  a 
cardiovascular  devioe  that  has  two  or 
more  types  of  uses  le.g..  use  both  as  a 
diagnostic  device  and  as  a  therapeutic 
device)  is  listed  in  the  subpart  repre- 
senting the  more  common  use  of  the 
device  rather  than  in  two  or  more 
subparts. 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  propos.al. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  Copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  ^umber  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
proposal    have    been    <?arefully    ana- 
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MEDICAL  Devices 

QasslHcotion  of  ArHiythinia  Detectors  end 
Alomw 

AGENCY:  Food  and  Drug  Admini.st ra- 
tion. 

ACtlON:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  arrhythmia  detectors  and 
alarms  into  class  III  (premarket  ap- 
proval). The  PDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  intb  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
at  a  date  to  be  set  fan  a  firfaire  re>gula- 
tion.  Each  apptit'OtioD  l»H«»ides  infor- 
mation ooncHTuing  sa*rt*'  and  eff«'c 
tiveness  tests  of  the  device.  After  con- 
sidering public  ootnmerts.  I-T)A  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  D<nice  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commi.ssioner  of  Food  and  Dnms 
propcses  that  the  final  regtilation 
ba.sed  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
MedicAl  Devices  (HFK-450),  Pood 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 
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SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Pedeual  Register  prcldes  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  De\ice.  Classifica- 
tion Paml.  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  arrhythmia  detectors  and  alarms: 

1.  Identification:  An  arrhythmia  de- 
tector and  alarm  is  a  system  that  mon- 
itors the  electrocardiogram  (ECG)  and 
is  designed  to  produce  a  visible  or  au- 
dible signal  or  alarm  when  an  atrial  or 
ventricular  arrhj^hmia.  such  as  a  pre- 
mature oontraction  or  ventricular  fi- 
brillation, e.xists. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  arrhj-thmia  detector  and 
alarm  bo  classified  into  class  III  (pre- 
market approval).  Although  the  device 
IS  neither  life-supporting  nor  life-sus- 
taining, diagnostic  information  derived 
from  the  use  of  the  device  may  be 
critical  to  proper  management  of  the 
patient.  If  the  algorithms  used  to 
detect  various  cardiac  arrythmias  are 
either  inrvcci-.rate  or  inadequate,  the 
resulting  misdiagnosis  can  be  life 
ihrcatening.  There  is  no  consensus  on 
the  prop.:r  algorithms  to  be  used  in 
the  device.  The  Panel  l)elieves  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  also  believes 
tiiat  a  performance  standard  would 
not  provide  rea&onable  assurance  of 
the  safety  and  ef fecti\ eness  of  the 
device  and.  moreover,  that  there  Is  in- 
sufficient irJormation  to  establish  a 
standard  to  provide  such  assurance. 
However.  r»  .'tain  performance  stand- 
ards should  apply  to  specific  parts  of 
this  device.  Because  this  device  is  at- 
tached td  the  body  through  conduct - 
i'lR  electrodes,  its  electrical  character- 
ustics,  e.g..  electrical  leakage  current, 
need  to  m<t*t  certain  requirements.  In 
addition.  tlie|Xlevice  will  require  special 
labeling  to  inform  the  user  of  the  ac- 
curacy, reproducibility,  or  limitations 
on  the  ability  of  the  device  to  detect 
cardiac  arrSiythmlas. 

4.  Summary  of  data  on  which  the 
r»  commendation  is  based:  The  Panel 
members  ba.sed  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  exi)erlence  with,  the 
<Unce.  The  Panel  believes  that,  al- 
though the  device  itself  is  not  life  sup- 
porting or  sustaining,  information  de- 
rived from  the  device,  if  Inaccurate, 
would  creaK"  a  potentially  llfe-threat- 
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ening  situation.  The  Panel  also  be- 
lieves that  data  do  not  exist  showing 
the  safety  and  efficacy  of  the  device 
and  that  clinical  trials  are  now  the 
only  method  by  uhich  the  safety  and 
efficacy  of  the  device  can  be  estab- 
lished. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  (b>  Misdiagnosis:  In- 
adequate design  of  the  ECG  process- 
ing circuitry  or  program  can  lead  to 
generation  of  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  in  managing  the  patient,  the  phy- 
sician may  prescribe  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnecessarily. 

Proposed  Classification 

The  Conunissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  arrhyttimia  detector 
and  alarm  be  classified  into  class  III 
(premarket  approval).  The  Commis- 
sioner believes  the  device  is  purported 
or  represented  to  be  for  use  in  primary 
diagnosis  of  certain  critical  cardiac  ar- 
rhythmias, and  thus  it  is  of  substan- 
tial importance  in  preventing  impair- 
ment of  human  health.  The  Commis 
sioner  l)elieves  the  device  presents  a 
potential  unreasonable  risk  of  illness 
or  injury  because,  if  the  device  is  used 
as  a  primary  alarm  system  rather  than 
as  a  supplement  to  the  health  care 
team,  failure  of  the  device  may  be 
fatal  to  the  patient.  The  Commission- 
er believes  that  insufficient  informa- 
tion exists  to  determine  that  general 
controls  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  insufficient  infor- 
mation exists  to  establish  a  perform- 
ance standard  to  provide  this  assur- 
ance. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  10S5.  90  Stat.  540-546 
(21  U.S.C.  360c.  371fa)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  by  addmg  new  Subpart  B  in- 
cluding new  S  870.1025.  as  follows: 

Subpart  ■ — Cordievosculof  Diagnostic  Davicat 

S  870.1  OS.)    Arrhj-thmia  iletc<ior  and  alarm. 

(a)  Identification.  An  arrhythmia 
detector  and  alarm  is  a  system  that 
monitors  the  electrocardiogram  and  is 
designed  to  produce  a  visible  or  audi- 
ble signal  or  alarm  when  an  atrial  or 
ventricular  arrhythmia,  such  as  a  pre- 
mature contraction  or  ventricular  fi- 
brillation, exists. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8.   1979  submit  to  the  Hearing 


Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  tliis  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

tFR  Doc.  7»^104  Filed  3-»  79:  B  4S  ami 
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I  Docket  No.  78N-1408r 

MEOICAl  DEVICES 

Ctatftificotien  of  Blood  Wrtttirm  Alarms 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  blood  pressure  alarms  into 
class  II  (performance  standards).  The 
FDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  Tlie  effect  of 
classifying  a  device  into  class  II  Ls  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  ef fectiveness^  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  reg:u- 
lation  classifying  the  device.  Tliese  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  l>ecome  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 


SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee^ made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  blood  pressure  alarms: 

1.  Identification:  A  blood  pressure 
alarm  is  a  device  that  accep^^the 
signal  from  a  blood  pressure  irtw^^ 
ducer  amplifier,  processes  the  signal, 
and  emits  an  alarm  when  the  blood 
pressure  falls  outside  a  preset  upper  or 
lower  limit. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  blood  pressure  alarm  be  clas- 
sified into  class  II  l>ecause  this  electri- 
cally powered  device  Is  neither  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  This  device 
is  attached  to  the  body  through  a 
blood  pressure  transducer  and  a  cath- 
eter and  is  used  in  a  clinical  environ- 
ment where  excessive  leakage  current 
can  be  a  serious  hazard.  Thus,  the 
electrical  characteristics  of  this  device, 
such  as  electrical  leakage  current, 
need  to  meet  certain  requirements. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  perform- 
ance characteristics,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  If 
not  satisfactorily  assembled,  used,  and 
mainUined.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  electri- 
cal characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
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diac  arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
the  device  may  generate  inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  blood  pressure  alarm 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  Is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  blood  pressure 
alarms  are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  part  of  the  Code  of 
Federal  Regulations  for  cardiovascular 
diagnostic  devices  because  diagnosis  is 
the  more  common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a)  52  SUt.  1055,  90  SUt  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  addhig  n«w 
(870.1100  as  follows: 

{  870.1 100    Blood  preMure  atami. 

(a)  Identification.  A  blood  pressure 
sdarm  is  a  device  that  accepts  the 
signal  from  a  blood  pressure  trans- 
ducer amplifier,  processes  the  signal, 
and  emits  an  alarm  when  the  blood 
pressure  falls  outside  a  pre-set  upper 
or  lower  limit. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  prop>osal. 

Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shaU  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 
Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affai  rs. 

CFR  Doc.  79-6105  Filed  3-8-79;  8:45  am) 
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MEDICAL  DEVICES 

Qattificatton  ef  Blood  fre«»wr«  Computar* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  blood  pressure  computers 
Into  class  II  (performance  standards). 
The  FDA  Is  also  publishing  the  recom- 
mendations of  the  Cardiovascular 
Device  Classification  Panel,  the  Gen- 
eral and  Plastic  Surgery  Device  Classi- 
fication Panel,  the  General  Hospital 
and  Personal  Use  Device  Classification 
Panel,  and  the  Anesthesiology  Device 
Classification  Panel  that  the  device  be 
classified  Into  class  II.  The  effect  6f 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  PDA  will  Issue  a  final  regu- 
lation classsifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Conmients  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Fiseral  Registbr. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR      FURTHER      INFORMATION 

CONTACT. 
Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Sliver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  General  and  Plastic 
Surgery  Device  Classification  Panel, 
the   General   Hospital   and   Personal 
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Use  Device  Classification  Panel,  and 
the  Anesthesiology  Device  Classifica- 
tion Panel.  FDA  advisory  committees, 
made  the  following  recommendations 
with  respect  to  the  classification  of 
blood  pressure  computers: 

1.  Identification:  A  blood  pressure 
computer  is  a  device  that  accepts  the 
electrical  signal  from  a  blood  pressure 
transducer  amplifier  and  indicates  the 
systolic,  diastolic,  or  mean  pressure 
based  on  the  input  signal. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  n  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation; The  Panels  recommend 
that  the  blood  pressure  computer  be 
classified  into  class  II  t)ecause  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
Ls  potentially  hazardous  to  life  or 
health  even  when  properly  used.  This 
device  is  attached  to  the  body  through 
a  blood  pressure  transducer  amplifier 
and  a  catheter  and  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 

-the  electrical  characteristics  of  this 
devic*.  e.g..  electrical  leakage  current, 
need  to  meet  certain  requirements. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  devices  measure- 
ment of  blood  pressure,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panels  be- 
lieve that  general  controls  alone  would 
not  provide  sufficient  control  over  the 
performance  and  electrical  character- 
istics of  this  device.  The  Panels  believe 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
.safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  JUi-surance. 

4.  S'ummary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tion.s  on  the  potential  hazards  a.ssoci- 
ated  with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

3.  Risks  to  health  :  (a)  Misdiagnosis: 
if  the  zero  or  calibration  of  the  device 
is  inaccurate  or  unstable,  the  device 
may  generate  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  in  managing  the  patient,  the  phy- 
sician may  prescribe  a  course  of  treat- 
ment that  places  the  patient  at  risk '' 
unnecessarily,  (b)  Cardiac  arrhyth- 
mias or  electrical  shock;  Excessive 
electrical  leakage  current  can  disturb 
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the  normal  electrophyslology  of  the 
heart,  leading  to  the  onset  of  cardiac 
arrhythmias.  Electrical  leakage  cur- 
rent can  also  cau.se  electrical  shock  to 
a  physician  during  a  catheterization  or 
surgical  procedure,  and  this  may  lead 
to  Iatrogenic  complications. 

Proposed  CLASstricATioif 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  Is  pro- 
posing that  the  blood  pressure  com- 
puter be  cla.s.sified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  l>e- 
lieves  that  there  Is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
blood  pressure  measurement  Is  an  In- 
dication of  cardiovascular  function, 
this  device  will  be  listed  in  the  Code  of 
Federal  Regulations  under  cardiovas- 
cular devices.  Although  blood  pressure 
computers  are  used  both  as  diagnostic 
devices  and  as  monitoring  devices, 
they  will  be  listed  In  the  Code  of  Fed- 
eral Regulations  under  cardiovascular 
diagnostic  devices  because  diagnosis  Is 
the  more  comm«n  use.  > 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  subpart  B  by  adding  new 
$870.1110  as  follows: 

$870.1110     Blood  pressure  computer. 

(a)  Identification.  A  blood  pressure 
computer  Is  a  device  that  accepts  the 
electrical  signal  from  a  blood  pressure 
transducer  amplifier  and  indicates  the 
systemic,  diastolic,  or  mean  pressure 
based  on  the  input  signal. 

(b)  CZa^i/ica^ioTU  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockvllle.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

(PR  Doc.  79-6106  Filed  3-8-79:  8:45  am] 
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MEDICAL  OEViaS 

Oottificotien  of  Ble«d  Pr««tur«  CwHt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACrriON:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  blood  pressure  cuffs  into 
class  II  (performance  standards).  The 
FDA  Is  also  publishing  the  recommen- 
dations of  the  Cardiovascular  Device 
Classification  Panel,  the  General  Hos- 
pital and  Personal  Use  Device  Classifi- 
cation Panel,  and  the  General  and 
Plastic  Surgery  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device.  ^ 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
t>elng  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockvllle,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Eklucatlon,  and  Wel- 
fare. 8757  Georgia  Ave..  Sliver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  propo.sal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  General  Hospital  and 
Personal  Use  Device  Classification 
Panel,   and   the  General   and   Plastic 


Surgery  Device  Classification  Panel, 
FDA  advisory  committees,  made  the 
following  recommendation  with  re- 
spect to  the  classification  of  blood 
pressure  cuffs: 

1.  Identification:  A  blood  pressure 
cuff  Is  a  device  that  has  an  inflatable 
bladder  in  an  inelastic  sleeve  (cuff) 
with  a  mechanism  for  Inflating  and  de- 
flating the  bladder.  The  cuff  is  used  in 
conjunction  with  another  device  to  de- 
termine a  subject's  blood  pressure. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
thai  blood  pressure  cuffs  be  classified 
into  class  II  because  this  device  is  nei- 
ther life-.supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used.  If 
the  design  of  the  device  is  Inadequate 
for  accurate  and  precise  measurement 
of  blood  pressure,  the  resulting  mis- 
diagnosis could  have  a  significant  neg- 
ative effect  on  the  patient's  health. 
The  mechanical  design  and  perform- 
ance characteristics  of  the  device 
should  be  maintained  at  a  generally 
accepted  satisfactory  level.  The  device 
is  used  with  other  devices  in  a  system 
that  may  l>e  hazardous  If  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panels  believe  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panels  believe  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
information  to  establish  a  standard  to 

-  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Tissue  trauma: 
Overlnflatlon,  or  use  of  an  improper 
ilze  cuff,  can  cause  unnecessary  tissue 
trauma,  (b)  Misdiagnosis:  Inadequate 
design  of  cuff  size  can  lead  to  genera- 
tion of  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  urmec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendations  and  Is  pro- 
posing that  the  blood  pressure  cuff  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  ds  neces- 
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sary  for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  w'ould  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Becau.se  blood  pressure  meas- 
urement is  an  indication  of  cardiovas- 
cular function,  this  device  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovasculaj  devices.  Al- 
though blood  pressure  cuffs  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  de- 
vices because  diagnosis  Ls  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870,  in  Subpart  B  by  adding 
§  870.11/20  as  follows: 

§  870.1 120    Blood  pres.sure  cuff. 

(a)  Identification.  A  blood  pressure 
cuff  is  a  device  that  has  an  inflatable 
bladder  in  an  inelastic  sleeve  (cuff) 
with  a  mechanism  for  Inflating  and  de- 
flating the  bladder.  The  cuff  is  used  In 
conjunction  with  another  device  to  de- 
termine a  subject's  blood  pressure. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979.  submit  to  the  Hearing 
CHerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockvllle.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  niunber  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

E>ated:  February  26. 1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79-6107  FUed  3-8-79;  8:45  ami 
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(Docket  No.  78N-1411) 

MEDICAL  DEVICES 

Clatiification  of  Neninvotiv*  Blood  Prettur* 
Mooturomont  Sytlemt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACn"ION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  noninvasive  blood  pressure 
measurement  systems  into  class  II 
; performance  standards).  The  FDA  is 
also  publishing  the  recommendations 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  the  Anesthesiology 
Device  Classification  Panel,  the  Gen- 
eral Hospital  and  Personal  Use  Device 
Classification  Panel,  and  the  General 
and  Plastic  Surgery  Device  Classifica- 
tion Panel  that  the  device  be  classified 
into  class  II.  The  effect  of  classifying  a 
device  Into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  Issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
t}elng  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockvllle,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recobimendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  Anesthesiology  Device 
Classification  Panel,  the  General  Hos- 
I^tal  and  Personal  Use  Device  CHassifi- 
cation  Panel,  and  the  General  and 
Plastic  Surgery  Device  Classification 
Panel.  FDA  advisory  committees, 
made  the  following  recommendations 
regarding  the  classification  of  nonin- 
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vasive    blood    pressure    measurement 
systems: 

1.  Identification:  A  noninvasive 
blood  pressure  measurement  system  is 
a  device  that  provides  a  signal  from 
which  systolic,  diastolic,  mean,  or  any 
combination  of  the  three  can  be  de- 
rived through  the  use  of  transducers 
placed  on  the  surface  of  the  body. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
thai  noninvasive  blood  pressure  meas- 
urement systems  be  classified  into 
class  II  because  this  device  is  neither 
life-supportng  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  This 
device  is  attached  to  the  body  through 
surface  transducers  and  can  be  electri- 
cally powered.  It  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g..  electrical  leakage  current, 
need  to  meet  certain  requirements.  If 
the  design  of  the  device  is  inadequate 
for  accurate  and  precise  measurement 
of  blood  pressure,  the  resulting  mis- 
diagno.sis  could  have  a  significant  neg- 
ative effect  on  the  patients  health. 
When  functioning  properly,  the  device 
emits  an  acceptable  energy  level  into 
the  body.  Malfunction  of  the  ultrason- 
ic types  of  the  device,  however,  may 
result  in  unsafe  energy  levels.  Per- 
formance characteristics.  Including  ac- 
curacy, reproducibility,  and  any  limi- 
tations on  the  device's  measurement 
of  blood  pressure,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  Panels  believe  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
and  electrical  characteristics  of  thus 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able a.ssurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  Ls 
sufficient  information  to  establish  a 
standard  to  provide  such  ."Assurance. 

4.  Summary  of  data  on  which  the 
rtTommendaticn  is  based:  The  Panel 
numbers  ba^ed  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device.  In  addition,  the  Cardiovas- 
cular Device  Classification  Panel  cited 
three  standards  proposed  by  the  medi- 
cal community  for  blood  pre.ssure  mea- 
surement equipment  (Rcfs.  1  through 
3). 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rliythmias  or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  di.s- 
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turb  the  normal  elect rophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Tissue  damage:  In  devices  that  use  an 
ultrasonic  detection  method,  excessive 
ultrasonic  energy  output  can  cause 
tissue  damage,  (c)  Misdiagnosis:  If  the 
zero  or  calibration  of  the  device  is  in- 
accurate or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (d)  Ti-ssue  Ischemia:  Any 
system  that  allows  prolonged  cuff  in- 
flation can  cause  tissue  ischemia  (defi- 
ciency of  blood  supply  to  a  portion  of 
the  body). 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels"  recommendations  and  is  pro- 
posing that  the  noninvasive  blood 
pressure  measurement  system  be  clas- 
sified into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner al.so  believes  that  there  is  suffi- 
cient information  to  establLsh  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Because  blood  pressure  mea- 
surement is  an  indication  of  cardiovas- 
cular function,  this  device  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  devices.  Al- 
though noninvasive  blood  pressure 
measurement  systems  are  used  both  as 
diagnastic  devices  and  as  monitoring 
devices,  they  will  be  listed  in  the  Code 
of  Federal  Regulations  under  cardio- 
vascular diagnostic  devices  liecause  di- 
agnosis is  the  more  common  use. 
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p.m..  Monday  through  Friday. 

1.  'Stand.irdization  of  Blcoa  rrcssure 
ReadiiiK.s.  .Toint  Recommendatio.is  of  the 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1130  as  follows: 

$870.1130    Noninvasive      blood      pre«<«ure 
measurement  Hyxtem. 

(a)  Identification.  A  noninvasive 
blood  pressure  measurement  system  is 
a  device  that  provides  a  signal  from 
which  systolic,  diastolic,  mean,  or  any 
combination  of  the  three  can  be  de- 
rived through  the  use  of  tranducers 
placed  on  the  surface  of  the  body. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persorvs  may.  on  or  before 
May  8.  1979  submit  to  the  Hearlrig 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers  -^ 
^Ane.  Rockville,  MD  20857.  written  / 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  '  "  at}ove  office  between  the  hours 
of  i  a.m.  and  4  p.m..  Monday  through 
Friday.  ^ 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Connnissi07ier 
for  Regulatory  Af/airs. 
[FR  Doc.  79-6108  Filed  3-8  79  8:45  ami 


(4110-03-M] 

lai  CFR  Part  troi 

fDockrt  No  78N  14121 
MEDICAL  DEVICES 

Clattifkaften  of  Vcneut  Blood  Pr«««ur« 
Monomelar* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classi lying  venous  blood  pressure  ma- 
nometers into  class  II  (performance 
standard.  ).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diova-scular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II  and  the  recommendation  of 
the  General  and  Plastic  Surgery 
Device  Classification  Panel  that  the 
device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment   of   one    or    tqore    performance 


standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of 197«, 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
ba.sed  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Lssue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion and  the  General  and  Plastic  Sur- 
gery Device  Classification  Panels.  FDA 
advisory  committees,  made  the  follow- 
ing recommendations  with  respect  to 
the  clas-sification  of  venous  blood  pres- 
sure manometers: 

1.  Identification:  A  venous  blood 
pressure  manometer  is  a  device  at- 
tached to  a  venous  catheter  to  indicate 
manometrically  the  central  or  periph- 
eral venous  pressure. 

2.  Recommended  classification:  The 
Cardiovascular  Device  Classification 
Panel  recommends  class  II  (perform- 
ance standards)  and  recommends  that 
establishing  a  performance  standard 
for  this  device  be  a  low  priority.  The 
General  and  Plastic  Surgery  Device 
Classification  Panel  recommends  class 
I  (general  controls)  with  no  exemp- 
tions. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Cardiovascular  Device 
Classification  Panel  recommends  that 
venous  blood  pressure  manometers  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  inad- 
equate for  accurate  and  precise  mea- 
surement of  blood  pressure,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 
health.  Performance  characteristics, 
including  accuracy,  reproducibility, 
and  any  limitations  on  the  device's 
measurement      of      blood      pressure. 
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should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Cardiovascular 
Device  Classification  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Cardiovascular  Device 
Classification  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. The  General  and  Plastic  Sur- 
gery Device  Classification  Panel  be- 
lieves that  general  controls  woulcl  pro- 
vide sufficient  control  over  the  per- 
formance charaicteristlcs  of  the  device 
and  listed  no  risks  to  health  for  the 
device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  Misdiagnosis:  In- 
adequate design  of  calibration  charac- 
teristics of  the  manometer  can  lead  to 
generation  of  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  in  managing  the  patient,  the  phy-. 
sician  may  prescribe  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Cardiovascular  Device  Classification 
Panel  recommendation  and  is  propos- 
ing that  the  venous  blood  pressure 
manometer  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  mis- 
diagnosis listed  as  a  risk  to  health  by 
the  Cardiovascular  Device  Classifica- 
tion Panel.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  Commissioner  also  be- 
lieves  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
blood  pressure  measurement  is  an  in- 
dication of  cardiovascular  function, 
this  device  will  l>e  listed  in  the  Code  of 
Federal  Regulations  under  cardiovas- 
cular devices.  Although  venous  blood 
pressure  manometers  are  used  both  as 
diagnostic  devices  and  as  monitoring 
devices,  they  will  be  listed  in  the  Code 
of  Federal  Regulations  under  cardio- 
vascular diagnostic  devices  because  di- 
agnosis Is  the  more  common  use. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  813. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1140  as  follows: 

§870.1140    Venous   blood    pre«>>ure    mano- 
meter. 

(a)  Identification.  A  venous  blood 
pressure  manometer  is  a  device  at- 
tached to  a  venous  catheter  to  indicate 
manometrically  the  central  or  periph- 
eral venous  pressure. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  l>e 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  ifi 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
IFR  Doc.  79-6109  Filed  3-8-79;  8:45  ami 
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[Docket  No.  78N-1413] 

MEDICAL  DEVICES 

Ctmtifketien  of  diognottic  Introvotculor 
Colhetors 

AGENCY:  Food  and  Drug  Administra- 
tion 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  diagnostic  intravascular 
catheters  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendations  of  the  Car- 
diovascular Device  Classification 
Panel,  the  General  and  Plastic  Sur- 
gery Device  Classification  Panel,  the 
Neurological  Device  Classification 
Panel,  and  the  Radiological  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
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the  device.  After  considering  public 
comments,  FDA  wiA  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  t)ecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  <HFA-305).  Food  and 
Drug  Administration.  Rm.  4  65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FX)R  '  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  Mb  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Fldeaal  Register  provides  back- 
groimd  information  concerning  the  de- 
velopment of  the  proposed  regulation 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  General  and  Plastic 
Surgery  Device  Classification  Panel, 
the  Neurological  Device  Classification 
Panel,  and  the  Radiological  Device 
Classification  Panel.  FDA  advisory 
committees,  made  the  following  rec- 
ommendation with  respect  to  the  clas- 
sification of  diagnostic  intravascular 
catheters: 

1.  Identification:  An  intravascular  dl- 
r.^nostic  catheter  is  a  device  used  to 
record  intracardiac  pressures,  to 
sample  blood,  and  to  Introduce  sub- 
stances into  the  heart  and  vessels.  In- 
cluded in  this  generic  group  are  right- 
heart  catheters,  left-heart  catheters, 
and  angiographic  catheters,  among 
others. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  intravascular  diagnostic  catheters 
be  classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Because  the  device  is 
placed  directly  in  contact  with  the 
bloodstream,  it  should  be  designed  and 
constructed  to  minimize  foreign  body 
reactions  and  disruption  of  normal 
blood  flow.  Materials  used  in  the 
device  should  meet  a  generally  accept- 
ed satisfactory  level  of  tissue  and 
blood  compatibility.  Including  require- 
ments for  adequate  surface  finish  and 
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cleanliness,  which  may  affect  the 
degree  of  compatibility.  The  mechani- 
cal design  of  the  device  should  also 
ensure  adequate  frequency  response. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panels  l)elleve  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  Is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  In  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Cardiac  perforation  and  vessel  dissec- 
tion: If  the  catheter  or  catheter  tip  is 
rough,  or  if  the  catheter  is  too  stiff, 
cardiac  perforation  and  vessel  <4issec- 
tion  may  result,  (c)  Misdiagnosis:  Inad- 
equate mechanical  design  with  regard 
to  frequency  response  can  lead  to  gen- 
eration of  inaccurate  diagnostic  data. 
If  inaccurate  diagnostic  data  are  used 
in  managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  diagnostic  Intravascu- 
lar catheter  be  classified  Into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  Is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  contrbl  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
the  device  Is  more  commonly  used  in 
cardiovascular  catheterization  proce 
dures,  the  device  will  be  listed  in  the 
Code  of  Federal  Regulations  under 
cardiovascular  devices.  Although  diag 
nostic  intravascular  catheters  are  used 
t)oth  as  diagnostic  devices  and  as  mon 
itoring  devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under    cardiovascular    diagnostic    de 


vices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1200  as  follows: 

§870.1200     DiaintOHtic    intravascular    cath- 
eter. 

(a)  Identification.  An  Intravascular 
diagnostic  catheter  is  a  device  used  to 
record  intracardiac  pressures,  to 
sample  blood,  and  to  introduce  sub- 
stances into  the  heart  and  vessels.  In- 
cluded in  this  generic  group  are  right- 
heart  catheters,  left-heart  catheters, 
and  angiographic  catheters,  among 
others. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  alwve  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-6110  Filed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

Oattificalion  of  C«ntinuo<jt  Flush  Cotli«t«ra 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
mirmt  ration  (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  continuous  flush  catheters 
into  cla-vs  II  (performance  standards). 
The  FDA  Is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After    considering    public    comments. 


FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commi-ssioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  propo.sal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the  . 
Hearing  Clerk   (HFA-305).   Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  RockvUle.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  propasal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  continuous  flush  catheters: 

1.  Identification:  A  continuous  flush 
catheter  is  an  attachment  to  a  cath- 
eter-tran.sducer  system  that  permits 
continuous  intravascular  flushing  at  a 
slow  Infusion  rate  for  the  purpose  of 
eJimlnatlng  clot.ting.  back-leakage,  and 
wavfforn')  damping. 

2.  R«c<>mm*«ded  rla-sslfication:  Class 
II  ( ppTl^rmanef  «l«ndard8).  The  Panel 
rftoomjnt'nd.s  thai  establi-shing  a  per- 
formance standard  for  (his  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  continuous  flush  catheter  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  design  of  the 
device  is  inadequate  for  accurate  and 
precise  measurement  of  physiological 
functions  through  the  catheter 
system,  the  resulting  misdiagnosis 
could  have  a  significant  negative 
effect  on  the  patients  health.  Because 
the  device  is  placed  directly  in  contact 
with  the  bloodstream,  it  should  be  de- 
signed and  constructed  to  minimize 
disruption  of  normal  blood  flow  and 
foreign  body  reactions.  Materials  used 
in  the  device  should  meet  a  generally 
accepted  satisfactory  level  M  tissue 
and  blood  compatibility,  including  re- 
quirements for  adequate  surface  finish 
and  cleanliness,  which  may  affect  the 
degree  of  compatibility.  Performance 
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characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  ability  to  keep  the  cath- 
eter free  of  clots  without  Inhibiting 
the  measurement  of  any  physiological 
function,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  knowTi  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  deyices  in  a  system 
that  may  t>e  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main-y 
tained.  The  Panel  believes  that  geneK 
al  controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance chiaracteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  ba-sed  their  recommendation 
on   the   potential   hazards   associated 

-  with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device\ 
and  inadequate  surface  finish  and 
cleanllnes.s  may  lead  to  potentially  de- 
bilitating or  fata)  thromboemboli.  (b) 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  potential- 
ly debilitating  or  fatal  emboli,  (c) 
Tissue  and  blood  damage:  If  the  mate- 
rials, surface  finish,  or  cleanliness  of 
this  device  are  inadequate,  damage  to 
the  blood  and  tlesTie  may  result,  (d) 
Gas  embolism:  If  the  faifusion  solution 
that  flushes  tbrooeh  the  catheter  is 
exhausted,  a  potentially  debilitating 
or  fatal  ga-s  emboWsm  can  escape  Into 
the  bloodstream,  (e)  Elypervolemia: 
Overinfu-sion  of  the  solution  u.sed  to 
flush  the  catheter  can  lead  to  hyper- 
volemia (abnormal  incn^ase  in  the 
blood  plasma  volume),  (f )  Misdiagno- 
sis: Inadequate  design  with  regard  to 
possible  degradation  of  the  physiologi- 
cal waveform  being  measured  can  lead 
to  generation  of  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  in  managing  the  patient,  the  phy- 
sician may  pre.scribe  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnece.ssarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  continuous  flush  cath- 
eter be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
t>ecause  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
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ard  would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
continuous  flush  catheters  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  de- 
vices because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1210  as  follows: 

§  870.1210    ContinuouH  flunh  catheter. 

(a)  Identification.  A  continuous 
flush  catheter  is  an  attachment  to  a 
catheter-transducer  system  that  per- 
mits continuous  intravascular  flushing 
at  a  slow  infusion  rate  for  the  purpose 
of  eliminating  clotting,  back-leakage, 
and  waveform  damping. 

(b)  Classification.  Class  II  (perform 
ance  standards). 

Interested  persons  may,  on  or  l)efore 
May  8.  1979,  submit  to  the  Hearing 
Clerk  (HPA-305).  Pood  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  RockvlUe.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  oomments. 
and  shall  be  identiiied  with  the  Hear- 
ing Clerk  docket  number  foiind  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  am.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  79-fllll  Piled  3-8-79:  8:45  am) 
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MfDtCAL  DEVICES 

Clottificotien  of  EI«ctrod«  Recording  Cothofor* 
and  Eloctrodo  Rocerdifig  Probot 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying   electrode   recording  cath- 
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eters  and  electrode  recording  probes 
into  class  II  (performance  standards). 
The  FDA  Is  also  publLshing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commi-ssioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS.  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Burtau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  thCsDroposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  electrode  recording  catheters  and 
electrode  recording  probes: 

1.  Identification:  EHectrode  recording 
catheters  and  electrode  recording 
probes  are  devices  used  to  detect  an  in- 
tracardiac electrocardiogram,  or  to 
detect  cardiac  output  or  leftto-right 
heart  shunts.  The  devices  may  be  uni- 
polar or  multipolar  for  electrocardio- 
gram detection,  or  may  be  a  platinum 
tipped  catheter  which  senses  the  pres- 
ence of  a  special  Indicator  for  cardiac 
output  or  left-to-right  heart  shunt  de- 
terminations. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  these  devices 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  electrode  recording  catheters  and 
electrode  recording  probes  l>e  classi- 
fied into  class  II  because  these  devices 
are  neither  life-supporting  nor  life-sus- 
taining, but  are  potentially  hazardous 
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to  life  or  health  even  when  properly 
used.  Because  the  devices  are  placed 
directly  In  contact  with  the  blood- 
stream, they  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  used  In  the  de- 
vices should  meet  a  generally  accepted 
.satLsfactory  level  of  tissue  and  blood 
compatibility.  Including  requirements 
for  adequate  surface  finish  and  clean- 
liness, which  may  affect  the  degree  of 
compatibility.  The  devices  are  used 
with  other  devices  in  a  system  that 
may  be  hazardous  If  not  satisfactorily 
assembled,  used,  and  maintained.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  these  devices.  The  Panel  be- 
lieves that  a  performance  standard 
will  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  these 
devices  and  that  there  Is  sufficient  In- 
formation to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
rneml)ers  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  these 
devices  and  on  their  personal  knowl- 
edge of.  and  experience  with,  these  de- 
vices. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  In  these  de- 
vices and  inadequate  surface  finish 
and  cleanliness  may  lead  to  potentially 
debilitating  or  fatal  thromboemboli. 
(b)  Cardiac  perforation  and  vessel  dis- 
section: If  the  catheter  or  catheter  tip 
is  rough  or  if  the  catheter  Is  too  stiff, 
cardiac  perforation  and  vessel  dissec- 
tion may  result,  (c)  Embolism:  Pieces 
of  the  catheter  that  break  or  flake  off 
may  form  potentially  debilitating  or 
fatal  emboli. 

Proposed  Classificatio!I 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  electrode  recording  cath- 
eters and  electrode  recording  probes 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  these  devices  t>ecause  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable a.ssurance  of  the  safety  and  ef- 
fectiveness of  these  devices.  The  Com- 
missioner also  believes  that  there  Is 
sufficient  information  to  establish  a 
standard  to  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
these  devices.  Although  electrode  re- 
cording catheters  and  electrode  re- 
cording prot>es  are  used  both  as  diag- 
nostic devices  and  as  monitoring  de- 
vices, they  will  be  listed  In  the  Code  of 
Federal  Regulations  under  cardiovas- 


cular diagnostic  device^  because  diag- 
nosis Is  the  more  common  use. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870. 11 20  as  follows; 

§870.1220    Electrode     recording     catheter 
and  electrode  recording  probe. 

(a)  tdentificntion.  EHectrode  record- 
ing catheters  and  electrode  recording 
probes  are  devices  used  to  detect  an  In- 
tracardiac electrocardiogram.  .  or  to 
detect  caridac  output  or  left-to-rlght 
heart  shunts.  The  device  may  be  uni- 
polar or  multipolar  for  electrocardio- 
gram detection,  or  may  be  a  platinum 
tipped  catheter  which  senses  the  pres- 
ence of  a  special  Indicator  for  cardiac 
output  or  left-to  right  heart  shunt  de- 
terminations. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rock\ille.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m .  Monday  through 
Friday. 

Date:  February  26.  1979.  i 

Joseph  P.  Hilb. 
Associate  Commissioner  for 
Reffula  to  ry  A/fairs. 
(FR  Doc  79  «U2  PUcd  3  8-79;  8:45  am] 
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dottiflcatien  of  F<b«reptk  OKiin«t«r  CaH»«t*rt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Dnig  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  fiberoptic  oximeter  cath- 
eters into  class  II  (performance  stand- 
ards). The  FDA  Is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 


II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  De\ice  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rock\ille,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (£0:^-450),  Pood 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  PDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  fiberoptic  oximeter  catheters: 

1.  Identification:  A  fiberoptic  oxim- 
eter catheter  is  a  device  used  to  esti- 
mate the  oxygen  saturation  of  the 
blood.  It  consists  of  two  fiberoptic 
bundles  that  conduct  light  at  a  desired 
wavelength  through  blood  and  detect 
the  reflected  and  scattered  light  at  the 
distal  end  of  the  catheter. 

3.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  fiberoptic  oximeter  catheter 
be  classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Because  the  device  is 
placed  directly  in  contact  with  the 
bloodstream  it  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  i^sed  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  fiberoptic  materials 
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used  in  the  device  should  allow  the 
proper  transmission  of  light  energy  to 
assure  adequate  diagnostic  results 
from  the  system  in  which  it  is  used. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  safety  and  effective- 
ness of  the -device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Misdiagnosis: 
Inadequate  design  of  the  fiberoptic 
bundles  can  lead  to  generation  of  inac- 
curate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  phjrsician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily, (b)  Thromboembolism:  Inadequate 
bl(x>d  compatibility  of  the  materials 
used  in  this  device  and  Inadequate  sur- 
face finish  and  cleanliness  may  lead  to 
potentially  debilitating  or  fat«d  throm- 
boemboli. (c)  Embolism:  Pieces  of  the 
catheter  that  break  or  flake  off  may 
form  iTOtentially  debilitating  or  fatal 
emboli,  (d)  Cardiac  perforation  and 
vessel  dissection:  If  the  catheter  or 
catheter  tip  Is  rough,  or  if  the  catheter 
Is  too  stiff  cardiac  perforation  and 
vessel  dissection  may  result. 

Proposed  Classitication 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  tiie  fiberoptic  oximeter 
catheter  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  Is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance to  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
fiberoptic  oximeter  catheters  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  RegiUations 
under  cardiovascular  diagnostic  de- 
vices t>ecause  diagnosis  Is  the  more 
common  use. 
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Therefore,  tinder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  tmder  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  87a  in  Subpart  B  by  adding  new 
§870.1230  as  follows 

§  870.1230    Fiberoptic  oximeter  catheter. 

(a)  Identification.  A  fiberoptic  oxi- 
meter catheter  is  a  device  used  to  esti- 
mate the  oxygen  saturation  of  the 
blood.  It  consists  of  two  fiberoptic 
bundles  that  conduct  light  at  a  desired 
wavelength  through  blood  and  detect 
the  reflected  and  scattered  light  at  the 
distal  end  of  the  catheter. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  t)efore 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Hockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  foimd  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 

Associate  Commissioner, 
for  Regulatory  Affain. 

[PR.  Doc.  79-  6113  Filed  3-8-79:  8:45  am] 
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[Docket  No.  78N-14171 

MEDICAL  DEVICES 

Qattification  of  Fl«w-Dir«ct*d  CoHMtcrt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  lot 
public  comment  a  proposed  regulation 
classifying  flow-directed  catheters  Into 
class  II  (performance  standards).  The 
FDA  Is  also  publishing  the  recommenr 
dations  of  the  Cardiovascular  Device 
Classification  Panel  and  the  General 
and  Plastic  Surgery  Device  Classifica- 
tion Panel  that  the  devi(%  be  classified 
into  class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
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sifying  the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commi-ssioner  of  Food  and  Drugs 
propose.s  that  the  final  regulation 
ba.seri  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  FEDtRAL  Register. 

ADDRESS;  Written  comments  to  the 
Heanng  Clerk  (HFA»305).  Pood  and 
Drug  Administration,  Rm.  4-65,  5600 
Fi.shers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment rvf  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  General  and  Plas- 
tic Surgery  Device  Classification 
Pane).  FDA  advisory  committees, 
made  the  following  recommendations 
with  re.spect  to  the  classification  of 
flow -directed  catheters: 

1.  Identification:  A  flow-directed 
cntheter  Ls  a  device  that  incorporates  a 
gas-filled  balloon  to  help  direct  the 
catheter  to  the  de.sired  position. 

2.  Recommended  classification:  Class 
II  (performaner  standards).  The 
Panels  r«'commond  that  establishing  a 
performanoe  standard  for  this  device 
be  a  loph  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  flow-directed  catheters  be  classi- 
fied into  class  II  bi-cause  this  device  is 
nc'iilu-r  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  B«cau.se  the  device  is  placed  di- 
rectly in  contact  with  the  bloodstream 
it  should  bt"  designed  and  constructed 
to  minimize  disruption  of  normal 
blood  flow  and  foreign  body  reactions. 
Materials  used  in  the  device  should 
meet  a  generally  accepted  satisfactory 
level  of  ti.ssue  and  blood  compatibility, 
including  requirements  for  adequate 
.surface  finish  and  cleanliness,  that 
may  affect  the  degree  of  compatibil- 
ity. In  addition,  the  material  used  for 
the  balloon  should  not  be  excessively 
permeable  to  the  filling  gas,  and  the 
balloon  burst  strength  should  meet 
certain  minimiim  requirements.  The 
device  is  used  with  other  devices  In  a 
system  that  may  be  hazardous  if  not 
satisfactorily  assembled,  used,  and 
maintained.  The  Panels  believe  that 
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general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panels  believe  that'  a  per- 
formance standard  will  provide  reason- 
able as.surance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
.sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  ba.sed  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  campatibi- 
lity  of  the  materials  used  in  this  device 
and  inadequate  surface  finish,  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  potential- 
ly debilitating  or  fatal  emtioli.  (c)  Gas 
embolism:  A  rupture  or  a  leak  in  the 
flow -directed  catheter  can  allow  po- 
tentially debilitating  or  fatal  gas 
emboli  to  escape  in  the  bloodstream. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendations  and  is  pro- 
posing that  the  flow-directed  catheter 
be  classified  into  class  II  (performance 
standards).  The  Commission  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance ntandaird  would  provide  rea- 
sonable assurantte  of  tJie  safety  and  ef- 
fectivenesfi  of  xtoe  debtee.  The  Commis- 
sioner also  believee  tbst  tbere  is  suffi- 
cient information  to  establlh  al  stand 
ard  to  provide  reosonahle  assurance  of 
the  safety  and  efiecttTemess  of  the 
de\-lce.  Beoau.se  tJie  device  is  more 
commonly  u.sed  in  cardiovascular  cath- 
eterization procedures,  this  device  will 
be  ILsted  in  the  Code  of  Federal  Regu- 
lations under  cardiovascular  devices. 
Although  flow-directed  catheters  are 
used  both  as  diagnastic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  -de- 
vices l>ecause  diagnosis  is  the  more 
common  u.se. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au 
thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1240  as  follows: 

§870.1240    Flow-dim-tt-d  cathelent. 

(a)  Identification.  A  flow-directed 
catheter  is  a  device  that  Incorporates  a 


gas-filled   ballon   to   help   direct   the 
catheter  to  the  desired  position. 

(b)  Classification.  Class  II  (Perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm  4-65.  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  A/fa  i  rs. 

IFR  Doc.  70-6114  Piled  3-6-79;  8:45  ami 
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MUNCAL  MVKES 

Clottification  «{  Pfcwtowow*  Cathct*r« 

AGENCY:  Food  and  Drug  Admlni.stra- 
tion. 

ACTION:  PropoB«<l  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad 
ministration  (FDA)  is  isMani?  for 
public  comment  a  proposed  regulation 
clafisif  ying  percutaneous  oat  helers 
into  class  II  (performance  standards). 
The  PDA  Is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  11.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  Aft.er  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Foofi  and 
Drug  Administration,  Rm.  4-6.'>  5600 
Fishers  Lane.  Rockville,  MD  20857. 
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FOR      FURTHER      INPORMATION 
CONTACT: 

Slenn    A.    Rahmoeller.    Bureau    of 
edical    Devices    (HFK-450).    Food 
and   Drug   Administration,    Depart- 
^      ment  of  Health,  Education,  and  Wel- 
fare.    8757     Georgia     Ave..     Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INPORMATION: 
Panel  Recommendation 
A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
groimd  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  percutaneous  catheters: 

1.  Identification:  a  percutaneous 
catheter  is  a  device  that  is  introduced 
into  a  vein  or  artery  through  the  skin 
using  a  dilator  and  a  sheath  (introduc- 
er) or  guide  wire. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  percutaneous  catheters  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  Because  the  device  is  placed  di- 
rectly in  contact  with  the  bloodstream 
it  should  be  designed  and  constructed 
to  minimize  disruption  of  normal 
blood  flow  and  foreign  body  reactions. 
Materials  used  in  the  device  should 
meet  a  generally  accepted  satisfactory 
level  of  tissue  and  blood  compatibility, 
including  requirements  for  adequate 
surface  finish  and  cleanliness,  which 
may  affect  the  degree  of  compatibil- 
ity. The  device  is  used  with  other  de- 
vices in  a  system  that  may  l>e  hazard- 
ous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and    inadequate    surface    finish    and 
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cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Embolism:  Pieces  of  the  catheter 
which  break  or  flake  off  may  form  po- 
tentially debilitating  or  fatal  emboli. 

(c)  Cardiac  perforation  and  vessel 
dissection:  If  the  catheter  or  catheter 
tip  is  rough,  or  if  the  catheter  Is  too 

^  stiff,   cardiac   perforation   and   vessel 

'  dissection  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  percutaneous  catheter 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
de\1ce.  Although  percutaneous  cath- 
eters are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  Code  of  Federal 
Regulations  under  cardiovascular  diag- 
nostic devices  because  diagnosis  is  the 
more  common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1250  as  follows: 

§870.1250    Percutaneous  catheter. 

(a)  Identification.  A  percutaneous 
catheter  is  a  device  that  is  Introduced 
into  a  vein  or  artery  through  the  skin 
using  a  dilator  and  a  sheath  (introduc- 
er) or  guide  wire. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  dcxnj- 
ment.  Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6115  FUed  3-«-79:  8:45  am] 
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[Docket  No.  78N-1410] 

MEDICAL  DEVICES 

Qattiftccrtion  of  pH  CaH»*t«r  Prob*» 

AGENCY:  Pood  and  Drug  Adminlstrar 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pH  catheter  probes  Into 
class  II  (performance  standards).  The 
PDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  Is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
conunents.  PDA  will  Issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rock\ille,  MD  20857. 

FOR  FURTHER  INPORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HPK-450),  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INPORMATION: 
Panel  Recomhendation 

A  proposal  elsewhere  in  this  issue  of 
the  P'ederal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  PDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pH  catheter  probes: 

1.  Identification:  A  pH  catheter 
probe  is  a  catheter  with  a  special  tip 
for  measuring  blood  pH. 
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2.  Recommended  classification:  Class 
II  (performanre  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  pH  catheter  probe  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  Because  the  device  is  placed  di- 
rectly in  contact  with  the  bloodstream 
it  should  be  designed  and  constructed 
to  minimize  disruption  of  normal 
blood  fiovi  and  foreign  body  reactions. 
Materials  used  in  the  device  should 
meet  a  generally  accepted  satisfactory 
If  veJ  of  tis.sue  and  blood  compatibility, 
including  requirements  for  adequate 
surface  finish  and  cleanliness,  which 
may  af f«cl  the  degree  of  compatibil- 
ity. Certain  performance  characteris- 
tics of  liip  pH  catheter  probe,  such  as 
electrical  isolation,  accuracy,  and  sta- 
bility, should  be  maintained  at  an  ac- 
cepted level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  u.sed  with  other 
de\ices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  ."tssurance  of  .safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  elect rophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  El^'ctrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
the  device  may  generate  inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily.  <c)  Thromboembo- 
lism: Inadequate  blood  compatibility 
of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 


PROPOSED  RULES 

bilitating  or  fatal  thromboemboli.  (d2 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  potential- 
ly debilitating  or  fataJ  emboli. 

*  I 

PROPOSHD  CLASSinCATlOW 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  pH  catheter  probe  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselvts  are  Insufficient 
to  control  the  rl.sks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable a.'^urance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  ^stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  pH  catheter  probes 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovasculai*  diagno.stic 
devices  because  diagnosis  ft  the  more 
common  use. 

Therefpre,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au 
thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in*  Subpart  B  by  adding  new 
§870. 1260  as  follows: 

§870.1260    pli  catheter  probe.  | 

(a)  Identification.  A  pH  catheter 
probe  is  a  catheter  with  a  special  tip 
for  measuring  blood  pH. 

(b)  Classification.  Class  II  (perform- 
ance standafds). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  t>e  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.,  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979.  I 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-6116  Filed  3-8-79:  8:45  am] 
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MEDtCAL  DEVICES 

Clattificotien  of  Introcavrtary  f hen»-Cethef«r 
Syttam* 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad 
ministration  (FDA)  is  is.suing  for 
public  comment  a  proposd  regulation 
classifying  intracavitary  phono-cath- 
eter systems  into  class  II  (performance 
standards).  The  FDA  is  al-so  publish- 
ing Uicj^commendation  of  the  Car- 
dig;rfcculah  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  Ls  to  provide  for  t  he 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  it.s  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (FHA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Eklucation,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559.' 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  i.s.sue  of 
the  Federal  Register  provides  back 
ground  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Cla.ssifica- 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  intracavitary  phono-catheter  sys- 
tems: 

1.  Identification:  An  intracavitary 
phono-catheter  system  is  a  system 
that  includes  a  catheter  with  an  acous- 
tic transducer  and  the  associated 
device  that  processes  the  signal  from 
the  transducer;  this  device  records 
bioacoustic  phenomena  from  a  trans- 
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ducer  placed  within  the  heart,  blood 
vessels,  or  body  cavities. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  intracavitary  phono-catheter 
system  be  classified  into  class  II  (per- 
formance standards)  because  this 
device  is  neither  life-supporting  nor  li- 
fesustaining  but  is  potentially  hazard- 
ous to  life  or  health  even  when  proper- 
ly used.  Because  the  device  is  placed 
directly  in  contact  with  the  blood- 
stream it  should  be  designed  and  con- 
structed to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  acoustic  transducer 
has  performance  characteristics  such 
as  electrical  isolation,  accuracy,  and 
st&bility  that  should  be  maintained  at 
an  acceptable  level  and  should  be 
made  known  to  the  user  through  spe- 
cial labeling.  The  device  is  used  with 
other  devices  in  a  system  that  may  be 
hazardous  if  not  satisfactorily  assem- 
bled, used,  and  maintained.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated  1 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
currrent  can  also  cause  electrical 
shock  to  a  physician  during  a  catheter- 
ization or  surgical  procedure,  and  this 
may  lead  to  iatrogenic  complications, 
(b)  Misdiagno.sis:  If  the  zero  or  calibra- 
tion of  the  device  is  inaccurate  or  un- 
stable, the  device  may  generate  inac- 
curate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
.scribe  a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily, (c)  Thromboembolism:  Inadequate 


blood  compatibility  of  the  materials 
used  in  this  device  and  inadequat«  sur- 
face finish  and  cleanliness  may  lead  to 
potentially  debilitating  or  fatal  throm- 
boemboli. (d)  E3mbolism:  Pieces  of  the 
catheter  that  break  or  flake  off  may 
form  potentially  debilitating  or  fatal 
emboli,  (e)  Cardiac  perforation  and 
vessel  dissection:  If  the  catheter  or 
catheter  tip  is  rough,  or  if  the  catheter 
is  too  stiff,  cardi.ac  perforation  and 
vessel  dissection  m^y  result. 

y  Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation'  and  is  pro- 
posing that  the  intracavitary  phono- 
cath^MKsystem  be  classified  into  class 
II  (ppfbrmance  standards).  The  Com- 
misSiHger  believes  that  a  performance 
startdaFth  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assuranceof  the  safety  and 
effectiveness  of  the  device.  Although 
intracavitary  phono-catheter  systems 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  diagnostic 
devices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  propo.ses  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1270  as  follows: 

§870.1270    intracavitary       phono<atheter 
system. 

(a)  Identification.  An  intracavitary 
phono-catheter  '  system  is  a  system 
that  includes  a  catheter  with  an  acous- 
tic transducer  and  the  associated 
device  that  processes  the  signal  from 
the  transducer;  this  device  records 
bioacoustic  phenomena  from  a  trans- 
ducer placed  within  the  heart,  blood 
vessels,  or  body  cavities. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 


jn  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Pebruary  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
[PR  Doc.  79-6117  Piled  3-8-79:  8:45  am) 
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MEDICAL  DEVICES 

Qattificalion  of  Sl««rabl«  Cothatart 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad-^ 
ministration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  steerable  catheters  into 
class  II  (performace  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1978. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  eLsewhere  in  this  issue  of 
the  Federal  Register,  provides  back- 
gr~^und  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The^vCardiovascuiar  Device  Classfica- 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  steerable  catheters: 
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1.  Identification:  A  stecrable  cath- 
eter is  a  catheter  used  for  diagnostic 
and  monitoring  purposes  whose  move- 
ments are  directed  by  a  steering  con- 
trol unit. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establisliink  a  per- 
formance standard  for  this  dcvicf  bo  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  stoorable  catheter  be  classi- 
fied into  class  II  because  this  device  is 
neither  life  supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
u.sed.  Because  the  device  is  placed  di- 
rectly in  contact  with  the  bloodstream 
it  should  be  designed  and  constructed 
to  minimize  di.<;ruption  of  normal 
blood  flow  and  foreign  body  reactions. 
Materials  used  in  the  device  sho<iId 
meet  a  generally  accepted  satisfactory 
level  of  tissue  and  blood  compatibility, 
including  requirements  for  adequate 
surface  finish  and  cleanliness,  which 
may  affect  the  degree  of  compatibil- 
ity. The  devise  is  u.sed  with  other  de- 
vices in  a  system  that  may  be  hazard- 
ous if  not  satisfactorily  assembled. 
u.sed.  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
ttiere  is  sufficient  information  to  es- 
tabli.sh  a  standard  to  provide  sOch  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  haszards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Ri.sks  to  health:  (a)  Thromboem- 
t>olism:  Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  potential- 
ly debilitating  or  fatal  emboli,  (c)  Car- 
diac perforation  and  vessel  dissection: 
If  the  catheter  or  catheter  tip  Is 
rough,  or  if  the  catheter  is  too  stiff, 
cardiac  perforation  and  vessel  dissec- 
tion may  result.  ■ 

Proposed  Classification    ' 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  steerable  catheter  be 
classified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
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controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  Ijelieves  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  as.iurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  .steerable  catheters 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  diagnostic 
devices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  use.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1280  as  follows: 

§(470.1280     Steerable  catheter. 

(a)  Identification.  A  steerable  cath- 
eter is  a  catheter  used  for  diagnostic 
and  monitoring  purposes  whose  move- 
ments are  directed  by  a  steering  con- 
trol unit. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4  65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs, 
(FR.  Doc.  79-  6118  FUed  3-»-79:  8:49  am] 


t41ia-03-Ml 

131  cm  PaH  8701 

[Docket  No.  78N-1422] 

MEDICAL  DEVICES 

CtsMMcatUn  •!  S»««r«fcl«  C««4««t«f  Central 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 


classifying  steerable  catheter  control 
systems  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performancre  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
PDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

P.UfEL  ReCOUMENDATION 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  clas.sification 
of  steerable  catheter  control  systems: 

1.  Identification:  A  steerable  cath- 
eter control  system  is  a  device  that  is 
connected  to  the  proximal  end  of  a 
steerable  guide  wire  that  controls  the 
motion  of  the  steerable  catheter. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  steerable  catheter  control 
system  be  classified  into  class  n  be- 
cau.se  this  device  Is  neither  life-sus- 
lainlng  nor  life-supporting,  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  If  the  me- 
chanical design  of  the  device  is  inad- 
equate for  proper  steering  of  a  cath- 
eter, use  of  the  device  could  result  in 
cardiac  perforation  or  vessel  dissec- 
tion. Performance  characteristics,  in- 
cluding any  limitations  on  the  device's 
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mechanical  ability  to  steer  a  catheter, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  device  is  used 
with  other  devices  in  a  system  that 
may  be  hazardous  if  not  satisfactorily 
assembled,  used,  and  maintained.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Cardiac  perfora- 
tion and  vessel  dissection:  If  the  me- 
chanical design  of  the  device  does  not 
properly  control  the  motion  of  the 
catheter  Xo  which  the  device  is  at- 
tached, cardiac  perforation  and  vessel 
dissection  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  steerable  catheter  con- 
trol system  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  tliat  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
steerable  catheter  control  systems  are 
used  t>oth  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  de- 
\ices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1290  as  foUows: 

§870.1290    Steerable       catheter       control 
syntem. 

(a)  Identification.  A  steerable  cath- 
eter control  system  is  a  device  that  is 
connected  to  the  proxiipal  end  of  a 


PROPOSED  RULES 

steerable  guide  wire  that  controls  the 
motion  of  the  steerable  catheter. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857,  WTitten 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  ComTnissioner 
^  for  Regulatory  Affairs. 

[FR  Doc.  79-6119  Filed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

Clo*»ificatien  of  Cath*t«r  Cannuloi 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  cannulas  into  class 
II  (performance  standards).  The  FDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Etevlce  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-30S),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  RockviUe,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn   A.    Rahmoeller.   Bureau   of 
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Medical  Devices  (HPK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  cannulas: 

1.  Identification:  A  catheter  catmula 
is  a  hollow  tube  which  is  inserted  into 
a  vessel  or  cavity;  this  device  provides 
a  rigid  or  semirigid  structure  which 
can  be  connected  to  a  tube  or  connec- 
tor. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  catheter  cannula  l>e  classified 
into  class  II  because  this  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
Because  the  device  is  placed  directly  in 
contact  with  the  bloodstream,  it 
should  be  designed  and  constructed  to 
minimize  disruption  of  normal  blood 
flow  and  foreign  body  reactions.  Mate- 
rials used  in  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  and  blood  compatibility,  includ- 
ing requirements  for  adequate  surface 
finish  and  cleanliness,  which  may 
affect  the  degree  of  compatibility.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  Tissue  and  blood 
damage:  If  the  materials,  surface 
finish,  or  cleanliness  of  this  device  are 
inadequate,  damage  to  the  blood  and 
tissue  may  result. 
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Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel  s  recommendation  and  is  pro- 
posing that  the  catheter  cannula  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  r)eriormance  standard  is  neces- 
sary for  tnis  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectivene.ss  of  the  device.  The  Commis- 
sioner also  belit  ves  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to'provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  catheter  cannulas 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  diagno-stic 
devices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (.sees.  513. 
701(a).  52  Stat.  1055.  90  Stat  540-546 
<21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870  1300  as  follows: 

$H70.i:i(»0    Catheter  cannula. 

(a)  Identification.  A  catheter  can- 
nula is  a  hollow  tube  which  is  inserted 
into  a  vessel  or  cavity;  this  device  pro- 
vides a  rigid  or  semirigid  structure 
which  can  be  connected  to  a  tube  or 
connector. 

<b)  Classification.  Class  II  (perform- 
ance standards). 

Intrt^sted  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.  Monday  through 
Friday. 

Dated;  February  26.  1979. 

Joseph  P.  Hile.    I 
Associate  Commissioner 
for  Regulatory  Affairs. 
IPR  Doc.  79-6120  Piled  3  8  79:  8:45  am) 
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MEDICAL  Devices 

Clat*in<atien  of  V«tt*l  Dtlofort  for 
Pvrcutonoout  Cothcttriiotien 

AGENCY:  Food  and  Drug  AdminLstra- 

tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  vessel  dilators  for  percutan- 
eous catheterization  Into  cla.ss  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Clas'-ificatlon 
Panel  that  the  device  be  classified  Into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
Alter  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
ba.red  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  is  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmotller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  Md  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this*  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Caradlovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vessel  dilators  for  percutaneous 
catheterization: 

1.  Identification:  A  vessel  dilator  for 
percutaneous  catheterization  Is  a 
device  which  Is  placed  over  the  guide 
wire  to  enlarge  the  opening  In  the 
vessel,  and  which  Is  then  removed 
before  sliding  the  catheter  over  the 
guide  wire. 


2.  Recommended  classification:  Class 
II  (performance  standards):  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation; The  panel  recommends 
that  the  vessel  dilator  for  percutan- 
eous catheterization  be  classified  into 
class  II  because  this  device  is  neither 
life-sustaining  nor  life-supporting,  but 
is  potentlaly  hazardous  to  life  or 
health  even  when  properly  used.  Be- 
cause the  device  is  placed  directly  in 
contact  with  the  bloodstream,  it 
should  be  designed  and  constructed  to 
minimize  disruption  of  normal  blood 
flow  and  foreign  body  reactions.  Mate- 
rials used  in  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  and  blood  campatibllity,  includ- 
ing requirements  for  adequate  surface 
finish  and  cleanliness  which  may 
affect  the  degree  of  compatibility.  The 
mechanical  design  of  the  device 
should  enable  It  to  perform  its  func- 
tion of  enlarging  the  opening  into  the 
ve.ssel  with  a  minimum  of  tissue 
damage  and  without  causing  vessel  dis- 
section. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safely  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  as-sociated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Riaka  to  health:  (a)  Vessel  dissec- 
lion:  If  the  dilator  Is  rough,  or  if  the 
dilator  Is  too  stiff,  vessel  dls.section 
may  result,  (b)  Embolism:  Pieces  of 
the  dilator  which  break  or  flake  off 
may  form  potentially  debilitating  or 
fatal  emboli. 

Proposed  classification 

The  Conunlssloner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  vessel  dilator  for  per- 
cutaneous catheterization  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
foi-mance  standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  Insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  commissioner  also 
believes  that  there  Is  sufficient  Infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 


Although  the  vessel  dilator  for  percu- 
taneous catherization  is  used  both  as  a 
diagnostic  device  and  as  a  monitoring 
device,  it  will  be  listed  in  the  Code  of 
Federal  Regulations  under  cardiovas- 
cAlar  diagnostic  devices  because  diag- 
nosis is  the  more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  SUt.  1055,  90  SUt.  540-546 
(21  use.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  subpart  B  by  adding  new 
§870.1310  as  foUows: 

§870.1.110    VcHsel  dilator  for  percutaneous 
catheterization. 

(a)  Identification.  A  vessel  dilator 
for  percutaneous  catheterization  is  a 
device  which  is  placed  over  the  guide 
wire  to  enlarge  the  opening  in  the 
vessel,  and  which  is  then  removed 
before  sliding  the  catheter  over  the 
guide  wire. 

(b)  Classification.  Class  IT  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  RockviUe.  MD  20857,  uTltten 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submittecL  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979, 

Joseph  P.Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

CFK  Doc.  79-8121  PUed  J-8-79;  8:45  ami 
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AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  guide  holders  into 
.class  I  (ageneral  controls).  The  FDA  is 
also  publishing  the  recommendation 
of  Ihe  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  I.  The  effect  of  classify- 
ing a  device  Into  class  I  is  to  require 


that  the  device  meet  only  the  general 
controls  applicable  to  all  devices.  After 
considering  public  comments.  FDA 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Recisteb. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recobcmendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  propcxsed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  guide  holders: 

1.  Identification:  A  catheter  guide 
holder  is  a  tube  that  holds  a  spring 
guide  during  percutaneous  terchnl- 
ques  and  during  storage  and  steriliza- 
tion. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel  recom- 
mends thAt  there  be  no  exemptions. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  catheter  guide  holder  be  clas- 
sified into  class  I  (general  controls)  be- 
cause general  controls  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  device  is  a  simple  tube  which  is 
not  life  sustaining,  life  supporting,  or 
implanted  and  which  is  not  potentially 
hazardous  to  life  and  health  when 
properly  used.  The  Panel  believes  that 
the  materials  currently  used  in  the 
device  are  generally  acceptable  and 
need  no  additional  control  require- 
ments. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  lack  of  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  eperlence  with<  the 
device. 

5.  Risks  to  health:  None  identlTied. 


Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  catheter  guide  holder 
be  classified  into  class  I  (general  con- 
trols). The  Commissioner  believes  gen- 
eral controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1320  as  folllows: 

§  870.13:'U    Catheter  guide  holder. 

(a)  IdentificatioTL  A  catheter  guide 
holder  Is  a  tube  that  holds  a  spring 
guide  during  percutaneous  techniques 
and  during  storage  and  sterilization. 

(b)  Classification.  Class  I  (general 
controls.) 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  HeaHng 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be. 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  «ith  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

Dated:  February  26.  19679. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs 

[FR  Doc.  79-79-6122  Filed  3-8-79:  8:45  am] 
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Oassificot'ion  af  Cothatar  Guida  War** 

AGEH^CY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  guide  wires  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  and  the  Radiology 
leal  Device  Classification  Panel  that 
the  device  be  classified  Into  class  II, 
and  the  recommendation  of  the  Neur- 
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oglcal  Device  Classification  Panel  that 
the  device  be  classified  Into  class  I. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future  de- 
velopment of  one  or  more  perform- 
ance standards  to  assure  the  safety 
and  effectiveness  of  the  device.  After 
considering  public  comments,  FDA 
«-  will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Feder.*l  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK'450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recomme.nd.*tion 

A  propo.sal  elsewhere  in  this  issue  of 
the  Feder.*l  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
Yhe  Cardiova-scular  Device  Classifica- 
tion Panel,  the  Neurological  Device 
Clas-siflcation  Panel,  and  the  Radiolog- 
ical Device  Classification  Panel.  FDA 
advisory  committees,  made  the  follow- 
ing reroiximerndations  with  respect  to 
the  classification  of  catheter  guide 
wires: 

1.  Identification:  A  catheter  guide 
wire  is  a  coiled  wire  that  is  designed  to 
fit  inside  a  percutaneous  catheter  for 
the  purpose  of  directing  the  catheter 
through  a  blood  vessel. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Car- 
diovascular Device  Classification 
Panel  and  the  Radiological  Device 
Cla-ssification  Panel  recommend  that 
establishing  a  performance  standard 
for  this  device  be  a  high  priority.  The 
Neurological  Device  Classification 
Panel  recommends  Class  I  (general 
controls)  with  no  exemptions. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Cardiovascular  Device 
Classification  Panel  and  the  Radiolog- 
ical Device  Classification  Panel  recom- 
mend that  the  catheter  guide  wire  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life  sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Because  the  device  is 
placed   directly   in   contact   with   the 
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bloodstream,  it  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  Panels  believe  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  trie  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 
The  Neurological  Device  Classification 
Panel  believes  that  the  device  presents 
no  potential  hazard  to  health  and  that 
general  controls  are  sufficient  to  con- 
trol the  safety  and  effectiveness  of  the 
device  and  recommends  classifying  the 
device  into  class  I  (general  controls). 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  Inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  Inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Embolism:  Piece*  of  the  catheter  that 
break  or  flake  off  may  form  potential- 
ly debilitatiner  or  fatal  emboli,  (c)  Car- 
(ilac  perforation  and  vessel  dissection: 
If  the  guide  wire  Is  rough  or  too  stiff, 
cardiac  perforation  and  vessel  dissec- 
tion may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  th$ 
recommendations  of  the  Cardiovascu- 
lar Device  Classification  Panel  and  the 
Radiological  Device  classification 
Panel  and  is  proposing  that  the  cath- 
eter guide  wire  be  classified  into  class 
II  (performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  Is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  Insufficient  to  control 
thromboembolism,  embolism,  or  cardi- 
ac perforation  and  vessel  dissection 
listed  as  risks  to  health  by  the  Panels. 
A  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  Com- 
missioner also  believes  that  there  Is 
sufficient  information  to  establish  a 
standard  to  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  Although  guide  wires  are 
used  In  many  different  catheterization 
procedures,  this  device  will  be  listed  In 


the  Code  of  Federal  Regulations 
under  cardiovascular  devices  because 
cardiovascular  uses  are  more  common. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§  870.1330  as  follows: 

§  870.1330    Catheter  guide  wire. 

(a)  Identification.  A  catheter  guide 
wire  is  a  colled  wire  that  is  designed  to 
fit  inside  a  percutaneous  catheter  for 
the  purpose  of  directing  the  catheter 
through  a  blood  vessel. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear 
Ing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulato  ry  Affai  rs. 
LPR  Doc.  79-«123  FUed  3-8-79:  8:46  am] , 
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AGENCY:  Food  and  Drug  Administm 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  percutaneous  in- 
troducers into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  Into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  Issue  a  final  regulation  clas- 


sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATE:  Comments'by  May  8,  1979.  The 
Commissioner  of  F<x>d  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
dajrs  after  the  date  of  Its  publication 
In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INPORMATION: 

Pahel  Recommendatioh 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  percutaneous  introducers: 

1.  Identification:  A  catheter  percu- 
taneous Introducer  Is  a  sheath  used  to 
facilitate  placing  a  catheter  through 
the  skin  Into  a  vein  or  artery. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  catheter  percutaneous  Intro- 
ducer be  classified  into  class  II  because 
this  device  Is  neither  Ufe-supportlng 
nor  life-sustaining,  but  Is  potentially 
hazardous  to  life  or  health  even  when 
properly  used.  Because  the  device  is 
placed  directly  in  contact  with  the 
bloodstream.  It  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blocxi  flow  and  foreign  body 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  device  Is  used  with 
other  devices  in  a  system  that  may  be 
hazardous  if  not  satisfactorily  assem- 
bled, used,  or  maintained.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  t>elleve8  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
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there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Embolism:  Pieces  of  the  introducer 
which  break  or  flake  off  may  form  po- 
tentially debilitating  or  fatal  emboli, 
(c)  Vessel  dissection:  If  the  Introducer 
or  Its  tip  Is  rough,  or  if  the  introducer 
is  imbroperly  designed,  vessel  dissec^ 

tion  may  result. 

/ 

Pi^posed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing t^t  the  catheter  percutaneous 
introdtfger  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  Is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  Insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonalbe  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
catheter  percutaneous  introducers  are 
used  as  an  accessory  device  to  cath- 
eters, this  device  will  be  listed  along 
with  catheters  In  the  Code  of  Federal 
Regulations  imder  cardiovascular  diag- 
nostic devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  SUt.  1055,  90  SUt.  540-546 
(21  U.S.C  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
9  870.1340  as  foUows: 

§870.1340    Catheter    percutaneous     intro- 
ducer. 

(a)  Identification.  A  catheter  percu- 
taneous introducer  Is  a  sheath  used  to 
facilitate  placing  a  catheter  through 
the  skin  Into  a  vein  or  artery. 

(b)  Classi/icatioTL  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  RockviUe,  MD  20857.  writteo 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
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submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  ajn.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26. 1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regvlatory  Affairs, 

[FR  Doc.  79-6124  FUed  »-ft-79: 8:45  am] 
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[SI  Cnt  Port  870] 

[Docket  No.  78N-1428] 

'    MEOtCAL  DEVICES 

CiMtificaHen  •!  C«Ht«»er  ■oHoom  R*pair  KHt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  pro|x>sed  regulation 
classlfsing  (»theter  balloon  repair  kits 
into  class  III  (premarket  approval).  . 
The  FDA  is  also  publishing  the  recom-  ^ 
mendatlon  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  Into  class  III.  The 
effect  of  classifying  a  device  Into  class 
III  is  to  provide  for  each  manufacturer 
of  the  device  to  submit  to  FDA  a  pre- 
market approval  application  at  a  date 
to  be  set  in  a  future  regulation.  Each 
application  Includes  Information  con- 
cerning safety  and  effectiveness  tests 
of  the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
ci Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  RockviUe.  MD  20857. 

FOR  FURTHER  INPORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  pepart- 
ment  of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 
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SUPPLEMENTARY  INFORMATION: 

Pans.  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proE>osed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  balloon  repair  kits: 

1.  Identification:  A  catheter  balloon 
repair  kit  is  a  device  used  to  repair  or 
replace  the  balloon  of  a  balloon  cath- 
eter. The  kit  contains  the  materials, 
such  as  glue  and  balloons,  necessary  to 
effect  the  repair  or  replacement. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Surr.mary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  catheter  balloon  repair  kit  be 
classified  into  class  III  because  the 
device  presentc*  a  potential  unreason- 
able risk  of  illness  or  injury.  If  the 

levice  fails  to  adequately  repair  a 
(iamaged  balloon  catheter,  gas  or  par- 
ticulate embolism  Is  likely  to  occur 
which  may  present  a  substantial  risk 
lo  health  that  is  possibly  debilitating 
or  fatal.  The  Panel  believes  that  these 
cievices  do  not  perform  adequately.  In 
addition,  the  Panel  believes  that  suffi- 
cient data  do  not  exist  to  establish 
adequate  standards  to  provide  reason- 
able assurance  of  the  safety  and  effec- 
tivene.ss  of'the  balloon  repair  kit.  and 
that  general  controls  alone  would  not 
pro\ie  sufficient  control  over  the  per- 
formance characteristics  of  this 
device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
:pembei-s  based  their  recommendation 
on  the  potential  hazards  associated* 
vith  the  inherent  properties  of  the" 
device  and  on  their  personal  knowl- 
t>dge  of  and  experience  with,  the 
d»'Vice.  The  Panel  is  not  aware  of  any 
published  literature  on  this  device. 

5.  Risks  to  health:  (a)  Gas  embolism: 
Balloon  rupture  caused  by  the  repair 
material  or  a  leak  in  the  repair  materi- 
al can  allow  potentially  debilitating  or 
fatal  gas  emt>oli  to  escape  into  the 
bloodstream,  (b)  Embolism:  Pieces  of 
the  balloon  that  break  or  flake  off 
may  form  potentially  debilitating  or 
fatal  emboli,  (c)  Thromboembolism: 
Inadequate  blood  compatibility  of  the 
materials  used  in  this  device  and  inad- 
equate surface  finish  and  cleanliness 
can  lead  to  potentially  debilitating  or 
fatal  thromboemboli.  (d)  Cardiac  ar- 
rhythmias: Toxic  substances  released 
from  the  repair  material  (glue  or 
other  adhesive)  can  trigger  cardiac  ar- 
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rhythmias     (irregularities     in     heart 
rhythm). 

Proposed  Classification 

The  CommlsslOTier  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  catheter  balloon  repair 
kit  be  classified  into  class  III  (premar- 
ket approval).  The  Commissioner  be- 
lieves the  device  presents  a  potential 
unreasonable  risk  of  Illness  or  injury 
because  potentially  debilitating  or 
fatal  gas  or  particulate  emboli  are 
likely  to  occur  when  this  device  is 
used.  The  Commissioner  believes  that 
insufficient  intormation  exists  to  de- 
termine that  general  controls  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  a.ssurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§  870.1350  as  follows: 

S  870.1350    Catheter  balloon  repair  kit 

(a)  Identification.  A  catheter  bal- 
loon repair  kit  is  a  device  used  to 
repair  or  replace  the  balloon  of  a  bal- 
loon catheter.  The  kit  contains  the 
materials,  such  as  glue  and  balloons, 
necessary  to  effect  the  repair  or  re- 
placement. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  WTitten 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affair*. 
[FR  Doc.  7»-«125  Filed  3-»-79;  8:4S  am] 
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(Docket  No.  78N-1429] 

MCDICAL  DCVKf  S 

Clattifkati*!!  of  Traca  Mi<ro«ph*r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 


ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  trace  microspheres  into 
class  III  (premarket  approval).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  The  effect  of 
classifying  a  device  Into  class  III  is  to 
provide  for  each  manufacturer  of  the 
device  to  submit  to  FDA  a  premarket 
approval  application  at  a  date  to  be  set 
in  a  future  regulation.  Each  applica- 
tion Includes  information  concerning 
safety  and  effectiveness  tests  of  the 
device.  After  considering  public  com- 
ments. FDA  will  Issue  a  final  regula- 
tion classifying  the  deuce.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  trace  microspheres: 

1.  Identification:  A  trace  micros- 
phere is  a  radioactlvely  tagged  nonbio- 
degradable particle  that  is  injected 
Into  an  artery  or  vein  and  trapped  in 
the  capillary  bed  for  the  purpose  of 
studying  blood  flow  within  or  to  an 
organ. 

2.  Recommended  classification: 
Class  III  (premarket  approval).  The 
Panel  recommends  that  premarket  ap- 
proval of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  trace  microsphere  be  classi- 
fied into  class  III  because  this  Im- 
planted device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tlaUy  hazardous  to  life  or  health  even 


when  properly  used,  and  because  there 
are  Insufficient  data  to  establish  the 
safety  and  effectiveness  of  the  device. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  ability  to 
demonstrate  blood  flow  should  be 
maintained  at  a  generally  accepted 
satisfactory  le\el  and  should  be  made 
known  to  the  user  through  special  la- 
beling. Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility. The  device  could  cause  ge- 
netic damage  by  exposing  the  patient's 
reproductive  organs  to  excessive  radi- 
ation. Tlie  Panel  believes  that  general 
controls  alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  also  believes  that  a  performance 
standard  would  not  provide  reasonable 
assurance  of  the  sMety  and  effective- 
ness of  the  device  and,  moreover,  that 
there  is  not  sufficient  information  to 
establish  a  standard  to  provide  such 
assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  the  device 
may  lead  to  potentially  debilitating  or 
fatal  thromboemboli.  (b)  Embolism:  If 
the  microspheres  are  too  large  or  tend 
to  clump  together,  they  can  lodge  in  a 
blood  vessel  and  block  the  flow  of 
blood  to  an  organ,  (c)  Tissue  damage: 
Tissue  damage  can  result  from  exces- 
sive radioactivity  of  the  particles. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  trace  microsphere  be  clas- 
sified into  class  III  (premarket  approv- 
al). The  Commissioner  believes  the 
device  is  purported  or  represented  to 
be  for  a  use  (diagnosis  of  blood  flow 
disorders)  which  is  of  sulistantial  im- 
portance in  preventing  impairment  of 
human  health.  The  device  is  intended 
to  be  implanted  in  the  human  body. 
The  Federal  Food,  Drug,  and  Cosmetic 
Act  requires  the  Commissioner  to  clas- 
sify an  implant  into  class  III  unless 
the  Commissioner  determines  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
In  this  case,  the  Commissioner  has  de- 
termined that  premarket  approval  is 
necessary.  Tlie  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
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and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1360  as  follows: 

§  870.1360    Trace  microsphere. 

(a)  Identification.  A  trace  micros- 
phere is  a  radioactlvely  tagged  nonbio- 
degradable particle  that  is  intended  to 
t)e  injected  into  an  artery  or  vein  and 
trapped  in  the  capillary  bed  for  the 
purpose  of  studying  blood  flow  within 
or  to  an  organ. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
tFR  Doc.  79-6126  Filed  3-8-79;  8:45  am] 
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(21  CFR  Port  870] 

rDocket  NO.78N-1430] 

MEDICM  DEVICES 

Oottificolion  of  Cathelar  Tip  Occluders 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  tip  occluders  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  ef,fectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  Issue  a  final  regu- 
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lation  classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  RecJIster. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommend.'vtion 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  tip  occluders: 

1.  Identification:  A  catheter  tip  oc- 
cluder is  a  device  that  is  inserted  into 
certain  catheters  to  prevent  flow 
through  one  or  more  orifices. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cathether  tip  occluder  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Because  the  device  is 
placed  directly  in  contact  with  the 
bloodstream  it  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  ancf  cleanli- 
ness which  may  affect  the  degree  of 
compatibility.  The  device  should  fit 
properly  in  the  catheter  in  which  it  is 
used  to  avoid  potential  vessel  perfora- 
tion. The  Panel  believes  that  general 
controls  alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
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Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  exptrience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Cardiac  perforation  and  vf.;.;el  dissec- 
tion: If  the  device  Ls  too  small  for  the 
catheter  in  which  it  is  used,  it  could 
protrude  from  the  proximal  end  of  the 
catheter  and  cause  cardiac  perforation 
and  vessel  dissection. 

Proposed  Classification 

The  Commis-sioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  catheter  tip  occluder 
be  classified  into  class  II  tperformance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  an9l  effectiveness  of  the 
device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
5  870.1370  as  follows: 

$870.1370    Catheter  tip  occluder. 

(a)  IdentificatioTu  A  catheter  tip  oc- 
cluder is  a  device  that  is  Inserted  Into 
certain  catheters  to  prevent  flow 
through  one  or  more  orifices. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Pood  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  Md.  20857.  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


PROPOSED  RULES 

Dated:  February  26.  1979. 

Joseph  P.  Hiue. 
Associate  Comynissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6127  Piled  3-8-79;  8:45  ami 
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(Docket  No.  78N-14311 
MEDICAL  DEVICES 
Cloitification  of  Catheter  Stylefi 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  stylets  into  class 
II  (performance  standard.s\  The  FDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments, FDA  will  Issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  l>eing  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  byMay  18.  1979. 
The  Commissioner  jiiJPDod  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  conunents  to  the 
Hearing  Clerk  (HPA-305),  Food  and 
Drug  Administration.  Rm.  4  65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  catheter  stylets: 

1.  Identification;  A  catheter  stylet  Is 
a  wire  that  is  run  through  a  catheter 
or  cannula  to  render  it  stiff. 


2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority.  /> 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  catheter  stylet  be  classified 
into  class  II  because  this  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
Becau.'ie  the  device  Is  placed  directly  in 
contact  with  the  bloodstream  it  should 
be  designed  and  constructed  to  mini- 
mize foreign  body  reactions  and  dis- 
ruption of  normal  blood  flow.  Materi- 
als used  In  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  and  blood  compatibility,  includ- 
ing requirements  for  adequate  surface 
finish  and  cleanliness,  which  may 
affect  the  degree  of  compatibility.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believ^ 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
memt)ers  based  their  recommendation 
on  the  potential  hazards  a.ssociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experices  with,  the  device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  Inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Cardiac  perforation  and  vessel  dissec- 
tion: If  the  stylet  is  rough  or  too  stiff, 
cardiac  perforation  and  vessel  dLs-sec- 
tlon  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  catheter  stylet  be  clas- 
sified Into  class  11  (performance  stand 
ards).  The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  Insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 


thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
8  870.1380  as  follows: 

§  870.13N0    Catheter  stylet. 

(a)  Identification.  A  catheter  stylet 
is  a  wire  that  is  run  through  a  cath- 
eter or  cannual  to  render  it  stiff. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Recieved  comments  may  be  seen 
in  the  al)ove  office  t>etween  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(PR  Doc.  79-6128  Filed  3-8-79;  8:45  am] 
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(Docket  No.  78N-1432] 

MEDICAL  DEVICES 
Oottificotien  of  Trocar* 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACf  ION:  Proposed  Rule, 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  trocars  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  ^commendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  Into 
class  II.  and  the  recommendation  of 
the  Neurological  Device  Classification 
Panel  that  the  device  be  classified  into 
class  I.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  de\1ce. 
After  considering  public  comments. 
FDA  will  issuer  final  regulation  clas- 
sifying the  de\lpe.  These  actions  are 
being  taken  undbr  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drug 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 


PROPOSED  RULES 

tlve  30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education;  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
groud  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Neurological 
Device  Classification  Panel.  FDA  advi- 
sory committees,  made  the  following 
recommendations  with  respect  to  the 
classification  of  trocars: 

1.  Identification:  A  trocar  is  a  sharp- 
pointed  instrument  useti  with  a  can- 
nula for  piercing  a  vessel  or  chamber 
to  facilitate  insertion  of  the  cannula. 

2.  Recommended  classification:  The 
Cardiovascular  Device  Classification 
Panel  recommends  that  this  device  be 
classified  into  class  II  (performance 
standards)  and  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority.  The  Neurological  Device 
Classification  Panel  recommends  that 
this  device  be  classified  into  class  I 
(general  controls)  with  no  exemptions. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Cardiovascular  Device 
Classification  Panel  recommends  that 
the  trocar  be  classified  into  class  II  be- 
cause this  device  is  neither  life-sup- 
porting nor  life-sustaining,  but  is  po- 
terrtially  hazardous  to  life  or  health 
even  when  properly  used.  Because  the 
device  Is  placed  directly  in  contact 
with  the  bloodstream  it  should  be  de- 
signed and  constructed  to  minimize 
disruption  of  normal  blood  flow  and 
foreign  body  reaction.  Materials  used 
in  the  device  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
and  blood  compatibility,  including  re- 
quirements for  adequate  surface  finish 
and  cleanliness  which  may  affect  the 
degree  of  compatibility.  If  the  device 
is  not  properly  designed  it  can  cause 
excessive  damage  to  the  vessel  In 
which  it  is  used.  The  Cardiovascular 
Device  Classification  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Cardiovascular  Device 
Classification  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  saiety  and  ef- 
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fectlveness  of  the  device  and  that 
there  Is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. The  Neurological  Device  Clas- 
sification Panel  reviewed" needles  used 
to  puncture  the  artery  prior  to  cath- 
eterization for  cerebral  angiograms. 
These  needles  are  essentially  the  same 
device,  and  serve  the  same  function,  as 
the  trocar  for  -cardiovascular  cather- 
terization  procedures.  The  Neurologi- 
cal Device  Classification  Panel  believes 
that  the  device  presents  no  potential 
hazard  to  health  and  that  general  con- 
trols are  sufficient  to  ensure  the 
safety  and  effectiveness  of  the  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  Unnecessary 
damage  to  vessel:  Improper  mechani- 
cal design  of  the  device  can  cause  un- 
necessary damage  to  the  vessel  during 
the  piercing  operation. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Cardiovascular  Device  Classification 
Panels  recommendation  and  is  pro- 
posing that  the  trocar  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  Is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
unnecessary  damage  to  vessels  listed 
as  a  risk  to  health  by  the  Cardiovascu- 
lar Device  Classification  Panel.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  th^re  is  suffi- 
cient information  to  estalH^h  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectivfeess  of  the 
device.  Although  trocars  are  used  in 
many  different  catheterization  proce- 
dures, this  device  will  be  listed  in  the 
Code  of  Federal  Regulations  under 
cardiovascular  devices  because  cardio- 
vascular uses  are  more  common. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au-  ■ 
thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§  870.1390  as  follows: 

§870.1390    Trocar. 

(a)  Identification.  A  trocar  is  a 
sharp-pointed  instrument  used  with  a 
cannula  for  piercing  a  vessel  or  cham- 
ber to  facilitate  insertion  of  the  can- 
nula. , 

(b)  Classification.  Class  II  (perfortn- 
ance  standards). 
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Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
«iinistration,  Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulator;/  Affairs. 

[FR  Doc.  79-6129  Filed  3-8  79;  8:45  ami 
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(Docket  No.78-tl433] 

MEDICAL  DEVICES 

ClotsificolSon  of  Progrommobla  Diognottic 
Computer* 

AGENCY:  Food  and  Drug  Administra- 
tion. I 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  programmable  diagnostic 
computers  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovaacular  Device  Classification 
Panel  that  the  device  be  classified  Into 
cla.ss  II.  The  effect  of  classifying  a 
device  into  class  II  l»  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

[Olenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wei- 


1. 
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fare.     8757     Georgia     Ave..     Silver 
Spring,  MD  20910.  301-427-7559 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  Issue  of 
the'  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  programmable  diagnostic  comput- 
ers: 

1.  Identification:  A  programmable  di- 
agnostic computer  is  a  device  that  can 
be  programmed  to  compute  various 
physiologic  or  blood  flow  parameters 
based  on  the  output  from  one  or  more 
electrodes,  transducers,  or  measuring 
devices:  this  device  includes  any  associ- 
ated commercially  supplied  programs. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation:   The    Panel    recommends 
that     the     programmable     diagnostic 
computer  be   classified   Into   class   II 
bcause  this  electrically  powered  device 
is  neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life    or    health    even    when    properly 
used.  This  device  Is  attached  to  the 
body  through  transducers,  electrodes, 
or  catheters  and  is  used  In  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical   characteristics   of  this 
device,  e.g..  electrical  leakage  current, 
need   to   meet   certain    requirements. 
Performance  characteristics,  including 
accuracy  and  reproducibility,  and  any 
UmiUtions     on     the     derlce"*     pro- 
grammed   meaaurements,    should    be 
maintained   at   a   generally   accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  .special  la- 
beling. The  device  Is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves   that    general    controls    alone 
would  not  provide  sufficient  control 
over  the  performance   and  electrical 
characteristics    of    this    device.    The 
Panel    believes    that    a    performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 


5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electric  shock:  Excessive 
electrical  leakage  current  can  disturb 
the  normal  electrophyslology  of  the 
heart,  leading  to  the  onset  of  cardiac 
arrhythmias.  Electrical  leakage  cur- 
rent can  also  cause  electrical  shock  to 
a  physician  during  a  catheterization  or 
surgical  prodedure,  and  this  may  lead 
to  iatrogenic  complications,  (b)  Mis- 
diagnosis: If  the  zero  or  calibration  of 
the  device  Is  Inaccurate  or  unstable, 
the  device  may  generate  Inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient. 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  Classipication 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  programmable  diag- 
nostic computer  be  classified  into  class 
II  (performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  Is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
programmable  diagnostic  computers 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  diagnostic 
devices  because  diagnosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  3eOc,  S71(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  6.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  B  by  adding  new 
§870.1425  as  follows: 

§870.1425    Programmable  diagnuMtk  com- 
puter. 

(a)  Identification.  A  programmable 
diagnostic  computer  Is  a  device  that 
can  be  programmed  to  compute  var- 
ious physiologic  or  blood  flow  param- 
eters based  on  the  output  from  one  or 
more  electrodes,  trsinsducers,  or  meas- 
lurlng  devices:  this  device  Includes  any 
associated  commercially  supplied  pro- 
grams. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HPA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  8600  Fishers 
Lane.  RockvlUe,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 


submitted,  except  that  individuals 
may  submit  single  copies  of  (»inments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

,       Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6130  FUed  3-«-79:  8:45  am] 
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MEDICAL  DEVICES 

Cla«»ification  of  Singlo-FvmcHon,  / 
Propregroniniod  DiognotHc  Computan 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACrriON:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  single-function,  prepro- 
grammed diagnostic  computers  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dations of  the  Cardiovascular  Device 
Classification  Panel  and  the  General 
/  and  Plastic  Surgery  Device  Classifica- 
tion Panel  that  the  device  be  classified 
into  class  II.  The  effect  of  classifying  a 
device  Into  class  II  Is  to  provide  for 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
PDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  dajrs  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HPK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  <3eorgla  Ave.,  Sliver 
Spring,  MD  20910.  301-427-7559. 


ftOPOSED  RUUS 

SUPPLEMENTARY  INFORMATION: 

PaHEL  RBCOBIMENOATIOIf 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  the  General  and  Plas- 
tic Surgery  Device  Classification 
Panel.  FDA  advisory  committees, 
made  the  following  recommendations 
with  respect  to  the  classification  of 
single-function,  preprogrammed  diag- 
nostic computers: 

1.  Identification:  A  single-function, 
preprogrammed  diagnostic  computer 
is  a  hard-wired  computer  that  calcu- 
lates a  specific  physiological  or  bl(x>d- 
flow  parameter  based  on  information 
obtained  from  one  or  more  electrodes, 
transducers,  or  measuring  devices. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommend  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommends 
that  the  single-function,  prepro- 
grammed diagnostic  computer  be  clas- 
sified into  class  II  because  this  electri- 
cally powered  device  is  neither  life- 
supporting  nor  life-sustaining,  but  Is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  This  device 
is  attached  to  the  body  through  trans- 
ducers, electrodes,  or  catheters  and  is 
used  In  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
preprogrammed  function,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  used  with  other 
devices  in  a  ssrstem  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  recommen- 
dation of  the  General  and  Plastic  Sur- 
gery Device  Classification  Panel  re- 
lates specifically  to  cardiac  output 
computers,  while  the  Cardiovascular 
Device  Classification  Panel  makes  its 
recommendation  or  diagnostic  comput- 
ers of  any  cardiovascular  parameter. 
The  Panels  believe  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
and  electrical  characteristics  of  this 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  bfised:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
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ated  with  the  inherent  properties  of 
the  device  and  on  their  'personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  EHectrlcal  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
the  device  may  generate  Inaccurate  di- 
agnostic data.  If  Inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  uimecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  single-function,  pre- 
programmed diagnostic  computer  be 
classified  into  class  II  performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standards  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  l>elieves  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Because  the  device  is  used  in 
general  cardiovascular  diagnosis  and 
monitoring,  the  device  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  devices.  Al- 
though single-function,  prepro- 
grammed diagnostic  computers  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  de- 
vices because  diagnosis  is  the  more 
common  ;ise. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  SUt.  1055,  90  Stat.  540-546 
(21  U.S.C.  300c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Conunissioner  proposes  to  amend 
Part  870  In  Subpart  B  by  adding  new 
§  870.1435  as  foUows: 

§870.1435    Single-function,  preprogrammed 
diagnostic  computer. 

(a)  IdentificatioTL  A  single-function, 
preprogrammed  diagnostic  computer 
is  a  hard-wired  computer  that  calcu- 
lates a  specific  physiological  or  blood- 
flow  parameter  based  on  information 
obtained  from  one  or  more  electrodes, 
transducers,  or  measuring  devices. 
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(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979.  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville.  Md.  20857,  wrRten 
comments  regarding  this  propasal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

JOSi3>H  P.  HiLE, 

Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Ooc.  79-6131  Filed  3-8-79:  8:45  am] 
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[21  CFR  Part  870] 

[Docket  No.  78N-1435] 

Mf  DICAL  DEVICES 

aastiftcation  of  D«n»itoiii«t«r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  densitometers  into  class  il 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Devise  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Recister. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305),  Pood  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and   Drug   Administration.   Depart- 


PROPOSED  RULES 

ment  of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  densitometers: 

1.  Identification:  A  densitometer  is  a 
device  used  to  measure  the  transmis- 
sion of  light  through  an  indicator  in  a 
sample  of  blood. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  densitometer  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining  but  is  potential- 
ly hazardous  to'  life  and  health  even 
when  properly  used.  This  device  is 
placed  inline  between  a  catheter  and  a 
withdrawal-infusion  pump  and,  in  that 
position,  continuously  measures  opti- 
cal density,  from  which  cardiac  output 
may  be  determined.  Thus  the  electri- 
cal characteristics  of  this  device,  e.g., 
electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  measurement  of  cardi- 
ac output,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  knovi'n  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 


or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications. 

(b)  Misdiagnosis:  If  the  zero  or  call- 
bration  of  the  device  is  inaccurate  or 
unstable,  the  device  may  generate  in- 
accurate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physican  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  densitometer  be  classi- 
fied into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  rislcs  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tivess  of  the  device.  The  Commissioner 
also  believes  that  there  is  sufficient  in- 
formation to  establish  a  standard  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food, 
and  Drug  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
9  870.1450  as  follows:  < 

9  870.1450    Densitometer. 

(a)  Identification.  A  densitometer  Is 
a  device  used  to  measure  the  transmis- 
sion of  light  through  an  indicator  in  a 
sample  of  blood. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons,  may,  on  or 
before  May  8.  1979  submit  to  the 
Hearing  Clerk  (HFA— 305),  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
written  comments  regarding  this  pro- 
posal. Four  copies  of  all  comments 
shall  be  submitted,  except  that  indi- 
viduals may  submit  single  copies  of 
comments,  and  shall  be  identified  with 
the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of 
this  document  Received  comments 
may  be  seen  in  the  above  office  be- 
tween the  hours  of  9  a.in.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  February  26. 1979. 

Joseph  P.  Hilb. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-8133  FUed  3-8-79;  8:45  am] 
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[21  CFR  Port  870] 

[Docket  No.  78N-14361 

MEDICAL  DEVICES 

Clatsificatlen  of  Angiographic  Injacters  and 
Syringat 

AGENCTY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  angiographic  injectors  and 
syringes  into  class  II  (performance 
standards).  The  FDA  Is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tiv^e  30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  560^ 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHi3l  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  angiographic  Injectors  and  syringes: 

1.  Identification:  An  angiographic  in- 
jector and  syringe  is  a  device  that  con- 
sists of  a  syringe  and  a  high-pressure 
injector  which  are  used  to  inject  con- 
trast material  into  the  heart,  great 
vessels,  and  coronary  arteries  to  study 
the  heart  and  vessels  by  x-ray  photog- 
raphy. 
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2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  angiographic  injector  and  sy- 
ringe be  classified  in  to  class  II  be- 
cause this  electrically  powered  device 
is  neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  Performance  characteristics,  in- 
cluding accuracy,  reproducibility,  and 
any  limitations  on  the  device's  Injec- 
tion pressure  and  rate  of  injection, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  knbwn  to  the  user  through 
special  labeling.  When  the  device  is 
synchronized  with  the  ECG  signal, 
proper  timing  of  the  injection  Is  an- 
other Important  characteristic  which 
should  be  controlled.  Electrical  leak- 
age current  is  also  a  problem  because 
the  device  is  connected  directly  to  the 
blood  stream  via  a  catheter.  Thus  the 
electrical  characteristics  of  this  device, 
e.g..  electrical  leakage  current,  need  to 
meet  certain  requirements.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
charac 
Pan 
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ics    of    this    device.    The 
ves    that    a    performance 
1  provide  reasonable  assur- 
safety  and  effectiveness  of 
d  that  there  is  sufficient 
inform^tbn  to  estabish  a  standard  to 
proyide  such  assurance. 

'  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  eledtrophysiology  of 
the  heart,  leading  to'the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Intramyocardial  injection:  If  the  pres- 
sure control  is  not  accurate  or  does  not 
properly  limit  the  injection  pressure, 
myocardial  damage  can  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  angiographic  injector 
and  syringe  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because    general    controls    by    them- 
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selves  are  Insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Therefore, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sees.  513,  701(a),  52 
Stat.  1055,  90  Stat.  540-546  (21  U.S.C. 
360c,  371(a)))  and  imder  authority  del- 
egated to  him  (21  CFR  5.1),  the  Com- 
missioner proposes  to  amend  Part  870 
in  Subpart  B  by  adding  new  $  870.1650 
as  follows: 

9  870.1650    Angiographic   li\iector  and  sy- 
ringe. 

(a)  Identification.  An  angiographic 
Injector  and  syringe  is  a  device  that 
consists  of  a  syringe  and  a  high-pres- 
sure injector  which  are  used  to  Inject 
contrast  material  into  the  heart,  great 
vessels,  and  coronary  arteries  to  study 
the  heart  and  vessels  by  x-ray  photog- 
raphy. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  lndi\1duals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

"    Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner, 
for  Regulatory  Affairs. 
[FR  Doc.  79-6133  FUed  3-8-79;  8:45  am] 
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[Docket  No.78-1437) 

MEDICAL  DEVICES 

aattifkotien  of  Indicator  Injoctors 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  Indicator  injectors  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
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Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standafth  to 
assure  the  safety  and  effectiveness  of 
the  de\ice.  After  considering  public 
comment.'-.  FDA  will  issue  a  final  roRU- 
lation  cla.ssifying  the  device.  These  ac- 
tions are  being  taken  under  tlie  M judi- 
cal Device  Amendmriiis  of  1976. 

DATES:  Comments  »).v  May  S.  lt<79. 
The  Co!iimis.^ioner  of  Food  and  Drugs 
propcsc:  that  the  fitial  regulation 
based  on  this  proposal  btcome  effec- 
tive 30  days  after  the  dale  of  its  publi- 
cation in  the  Fedkkal  Register. 

ADDRF;SS:  Written  comments  to  the 
hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4»65.  5600 
Fishers  lanr.  Rotkville.  MD  20857. 

INT-'ORMATION 


FOR      FURTHER 
CONTACT; 

Glenn  A.  Rahmooller,  Bureau  of 
Medical!  Devices  (HFK-450).  Food 
and  DrfuR  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559 

SUPPLEMENTARY  INFORMATION: 

P.^NEL  REC0MME.\DATI0N 

A  proposal  elsewhere  in  this  issue  of 
the  Fedfi.al  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  propo.sed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion wrth  respect  to  the  classification 
of  indicator  injectors: 

1.  Identification:  An  indicator  injec- 
tor is  an  electrically  or  gas-powered 
device  designed  to  inject  accurately  an 
indicator  solution  into  the  blood 
stream.  This  device  may  be  used  in 
conjunction  with  a  densitometer  or 
thermodilulion  device  to  determine 
cardiac  output. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  rea.sons  for  recom- 
mendation: The  Panel  recommends 
that  indicator  injectors  be  classified 
into  cla.ss  II  because  this  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
This  devife  Is  attached  to  the  body 
through  a  catheter  and  is  used  in  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy  and  repro- 
ducibility, and  any  limitations  on  the 
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device's  injection  pressure  and  rate  of 
Injection,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safely  and  effectiveness  of 
the  device  and  thar  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  a.ssociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar 
rhythmias  or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  Inaccurate  or  unstable, 
the  device  may  generate  inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  which  places  the  patient 
at  risk  unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  indicator  injector  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  Is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  Is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055.  90  Stat.  540-546 
(21  U.S.C.360C  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
S  870.1660  as  follows: 


indicator  solution  Into  the  blood 
stream.  This  device  may  be  used  In 
conjunction  with  a  densitometer  or 
thermodilution  device  to  determine 
cardiac  output. 

(b)  Classification.  Class  II  (perform 
ance  .standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fisiiers 
lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-6134  Filed  3-8  79;  8:45  ami 
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MEOtCAL  DEVICES 

Clatfificotion  of  Syring*  Actuotort  fof  lni«cfer« 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  syringe  actuators  for  Injec- 
tors Into  class  II  (performance  stand- 
ards). The  FDA  Is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  Is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 


§870.I6<>0     Indicator  iigectnr. 

(a)  Identification.  An  indicator  In- 
jector Is  an  electrically  or  kas-powered 
device  designed  to  Inject  accurately  an 
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ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  6500 
Fishers  LAne.  Rockville.  MD  20857. 


FOR      FURTHER      INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7759. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  syringe  actuators  for  injectors: 

1.  Identification.  A  ssrringe  actuator 
for  injectors  is  an  electrical  device 
that  controls  the  timing  of  an  injec- 
tion by  an  angiographic  or  indicator 
injector  and  synchronizes  the  injec- 
tion with  the  electrocardiograph 
(ECO)  signal. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  syringe  actuator  for  injectors 
be  classified  into  class  II  because  this 
electrically  powered  devit*  is  neither 
life-supporting  nor  life-sustaining,  but 
iis  potentially  hazardous  to  life  or 
liealth  even  when  properly  used.  This 
device  is  attached  to  the  body  through 
ECG  electrode  leads  and  is  used  in  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  In  addition,  this  device 
must  properly  sense  the  ECG  and  syn- 
chronize the  injection  to  the  correct 
portion  of  the  heart  cycle.  The  device 
is  used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. Performance  characteristics, 
including  accuracy,  reproducibility, 
and  any  limitations  in  the  device's 
sensing  of  the  ECG  and  synchronizing 
of  the  injection,  should  be  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  user  through  special  labeling.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  and  electri- 
cal characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 
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4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.  ' 

5.  Risks  to  health:  Cardiac  arrhyth- 
mias or  electrical  shock:  Excessive 
electrical  leakage  current  c&n  disturb 
the  normal  electrophyslology  of  the 
heart,  leading  to  the  onset  of  cardiac 
arrhythmias.  Failure  of  the  device  to 
properly  synchronize  the  injection 
with  the  correct  time  in  the  cardiac 
cycle  may  also  lead  to  cardiac  arryth- 
mlas.  Electrical  leakage  current  can 
also  cause  electrical  shock  to  a  physi- 
cian during  a  catheterization  or  surgi- 
cal pr(x;edure,  and  this  may  lead  to  ia- 
trogenic complications. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  syringe  actuator  for 
injectors  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurapce  of  the  safety  and 
effectiveness  of  fhe  device. 

Therefore,  under  the  Federal  Fooci, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
S  870.1670  as  follows: 

S  870.1670    Syringe  actuator  for  ii^cctors. 

(a)  Identification.  A  syringe  actu- 
ator for  injectors  is  an  electrical  device 
that  controls  the  timing  of  an  injec- 
tion by  an  angiographic  or  Indicator 
injecrtor  and  synchronizes  the  injec- 
tion with  the  electrocardiograph 
signal. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  'that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  dcKket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
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In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner    • 
for  Regulatory  Affairs. 
IPR  Doc.  79-6135  Piled  3-8-79;  8:45  am] 


[4nO-03-M] 

(21  CFR  Port  870] 

[Docket  No.  78N-1439] 

MEDICAL  DEVICES 

Qatkifkatien  of  Ext«m«l  Programmable 
Pac*mak*r  Pul*«  6«n«ratort 

AGENCY:  Food  and  Drug  Administi:a' 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  external  programmable 
pacemaker  pulse  generators  into  class 
II  (performance  standards).  The  FDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied Into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  Is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Conunissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classific».- 
tlon  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
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tion  with  respect  to  the  classification 
of  external  programmable  Tjaccmaker 
pulse  ger.£  raters: 

1.  Idcntificalicn:  An  external  pro- 
grammablr  paccrr;akrr  pulse  generator 
is  a  dovice  that  can  be  programmed  to 
produce  on'^  or  mere  pulses  at  prese- 
lected intervals;  this  device  is  used  in 
electroph'.siologif  ?1  studies. 

2.  Recommended  classification: 
Class  II  (performirici"  standards).  The 
Panel  r(  ccmnu-ndo  that  establishing  a 
performance  standard  for  this  device 
be  a  low  priority. 

3.  Summary  of  reasons  Jor  recom- 
mendation: The  Panel  recommends 
that  external  programmable  pacemak- 
er pulse  generators  be  classified  into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
mg  nor  Ufc-sustaining.  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  fails 
to  stimulate,  or  stimulates  improperly, 
serious  cardiac  .sequelae  can  occur. 
This  device  is  attached  to  the  body 
through  stimulating  electrodes  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazatd.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
Kakape  current,  need  to  meet  certain 
rcquiremt-nts.  Although  the  device  re- 
lea.ses  an  .vceplable  level  of  electrical 
energy  into  the  body  when  function- 
ing properly.  unsaf(^encrgy  levels  may 
be  relea.-.!  d  if  the  device  malfunctions. 
Perfonn;i>ice  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitatioi  s  on  the  devices  ability  to 
stimulate  the  heart,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory leve'  and  should  be  made  known 
to  the  UM  r  through  special  labeling. 
The  Panel  believes  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  bclieve.s  that  a  performance 
standard  wili  provide  rea.sonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  snch  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Failure  to 
stimulate:  An  electronic  circuit  mal- 
function could  cause  failure  to  stimu- 
late, (b)  Improper  stimulation:  Im- 
proper sensing  of  the  electrical  activi- 
ty of  the  heart,  or  electromagnetic  in- 
terference from  other  sources,  could 
lead  to  improper  stimulation.  Inaccu- 
rate rate  control  or  electronic  circuit 
failure  could  cause  improper  stimula- 
tion rate,  (c)  Cardiac  arrythmias:   A 


sensing  failure  resulting  in  excess  elec- 
trical leakage  current  or  stimulation 
of  the  heart  during  the  vulnerable 
period  of  the  cardiac  cycle  could  cause 
cardiac  arrythmias. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
po.s^hg  that  the  external  programma- 
ble pacemaker  pulse  generator  be  clas- 
sified into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  iiealth.  A  perform- 
ance standard  would  provide  reason- 
able* assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  ig  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectivfness  of  the 
device.  Although  external  programma- 
ble pacemaker  pulse  generators  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  diagnostic  de- 
vices because  dia|;nosis  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (.sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  37Ua)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1730  a.s  follows: 

fRTO.lTaO     Kxternitl     pro(frammablc    pacr- 
niiikcr  pul.se  fc^nerator. 

(a)  Identification.  An  external  pro- 
grammable pacemaker  pulse  generator 
is  a  device  that  can  be  programmed  to 
produce  one  or  more  pulses  at  prese- 
lected intervals;  this  device  is  used  in 
electrophysiological  studies. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979.  submit  to  th?  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 

Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  d(x;u- 
ment.  Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m„  Monday  through 
Friday. 


Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

[PR  Doc.  79-6136  Filed  3-8-79;  8:45  am] 
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[Docket  No.  78N-14401 

MEDICAL  DEVICES 

Cloitificotion  of  Wilhdrawel-lnfution  fumpt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  propo.sed  regulation 
classifying  withdrawal-infusion  pumps 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  Into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4  65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Pood 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  withdrawal-infusion  pumps: 

I.  Identification:  A  withdrawal-infu- 
sion pump  is  a  device  designed  to 
inject  accurately  medications  into  the 


bloodstream  and  to  withdraw  blood 
samples  for  use  In  determining  cardiac 
output. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: Although  withdrawal-infu- 
sion pumps  can  be  life-supporting  and 
life-sustaining,  the  Panel  recommends 
that  this  device  be  classified  into  Class 
II.  This  device  is  attached  to  the  body 
through  an  intravascular  catheter  and 
is  used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  fluid  volume  delivery 
or  withdrawal,  should  l>e  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  t>e  made  known  to 
the  user  through  special  labeling.  The 
device  is  used  with  other  devices  in  a 
system  that  may  be  hazardous  if  not 
satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. The  Panel  believes  that  gen- 
eral controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  reviewed 
the  'Final  Report:  Safety  and  Per- 
formance of  Angiographic  Injectors 
and  Infusion  and  Withdrawal  Pumps." 
of  June  30.  1977.  prepared  under  con- 
tract for  FDA  by  the  Utah  Biomedical 
Testing  Laboratory.  This  report  cites 
four  types  of  infusion  and  withdrawal 
pumps,  including  this  device.  The 
report  states  that  the  performance  re- 
quired of  a  withdrawal-infusion  pump 
is  the  delivery  (or  withdrawal)  of  fluid 
to  (or  from)  the  patient  in  an  accu- 
rate, controllable  manner,  without  in- 
advertent administration  of  substances 
not  intended  to  be  delivered  (e.g.,  air 
or  Electrical  energy).  The  report  shows 
that  standards  can  be  established  for 
these  characteristics. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac  arrhythmias.    Electi4cal   leakage 


current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Inaccurate  administration  of  drugs: 
An  inaccurate  pump  speed  control  can 
produce  an  overdosage  or  underdosage 
of  a  drug,  (c)  Inaccurate  determina- 
tion of  the  patient's  cardiac  output: 
Inaccurate  pump  speed  control  can 
also  result  in  Inaccurate  determination 
of  cardiac  output. 

Proposed  Classification 

The  Conmiissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  withdrawal-infusion 
pump  be  classified  into  class  II  (per- 
formance standards).  Although  the 
device  can  be  life-supporting,  the  Com- 
missioner believes  that  a  performance 
standard  is  sufficient  to  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  saifety  and  effectiveness  of  the 
device.  The  Commissioner  believes 
that  general  controls  by  themselves 
are  insufficient  to  control  the  risks  to 
health  of  the  device.  Although  with- 
drawal-infusioh  pimips  are  used  both 
as  diagnostic  devices  and  as  therapeu- 
tic devices,  they  will  be  listed  in  the 
Code  of  Federal  Regulations  under 
cardiovascular  diagnostic  devices  be- 
cause diagnosis  is  the  more  common 
use. 

Therefore,  under  the  Federal  Food', 
Drug,  and  Cosmetic  Act  (sees.  513 
701(a).  52  SUt.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  tiim  (21  CFR  5.1), 
the  Commissioner  proposes  to  am^d 
Part  870  in  Subpart  B  by  adding  new 
S  870.1800  as  foUows: 

S  870.1800    Withdrawal-infusion  pump. 

(a)  Identification.  A  withdrawal-In- 
fusion pump  is  a  device  designed  to 
inject  accurately  medications  into  the 
bloodstream  and  to  withdraw  blood 
samples  for  use  in  determining  (cardiac 
output. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  February  26,  1979.  ' 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[PR  Doc.  79-6137  FUed  3-8-79;  8:45  am] 
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[Docket  No.  78N-1441] 

MEDICAL  DEVICES 

CI««»ification  of  St«tbe»cepM 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY;  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  stethoscopes  into  class  II 
(performance  standards).  The  PDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II  and  the  recommenda- 
tions of  the  General  Hospital  and  Per- 
sonal Use  Device  Classification  Panel 
and  the  General  and  Plastic  Surgery 
Device.  Classification  Panel  that  the 
device  be  classified  into  class  I  (gener- 
al controls).  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performace  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  Issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INPORMATION 
CONTACT. 

Glerm  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450.  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wei-  - 
fare.  8757  Georgia  Ave,.  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  General  Hospital  and 
Personal    Use    Device    Classification 


It 
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Panel,  and  the  General  and  Plastic 
Surgery  Device  Classification  Panel. 
PDA  sidvisory  committees,  made  the 
following  recommendations  with  re- 
spect to  the  classification  of  stetho- 
scopes: 

1.  Identification:  A  stethoscope  is  a 
mechanical  or  electrically  amplified 
device  used  to  project  the  sounds  asso- 
ciated with  the  heart,  arteries,  and 
veins. 

2.  Recommended  classification:  The 
Cardiovascular  Device  Classification 
Panel  recommends  that  the  stetho- 
scope be  classified  into  class  II  .(per- 
formance standards)  and  that  estab- 
lishing a  performance  standard  for 
this  device  be  a  low  priority.  The  Gen- 
eral Hospital  and  Personal  Use  Device 
Classification  Panel  and  the  General 
and  Plastic  Surgery  Device  Classifica- 
tion Panel  recommend  that  stetho- 
scopes be  classified  into  class  I  (gener- 
al controls)  with  no  exemptions. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Cardiovascular  Device 
Classification  Panel  recommends  that 
the  stethoscope  be  classified  into  class 
II  because  this  device  Is  neither  life- 
supporting  nor  life-sustaining  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  This  device 
is  used  routinely  in  a  wide  variety  of 
diagnostic  medical  procedures.  Per- 
formance    characteristics.     Including 

I  adequate  frequency  response,  should 
be,  maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance.  The  General 

r  and  Plastic  Surgery  Device  Classifica- 
tion Panel  and  the  General  Hospital 
and  Personal  Use  Device  Classification 
Panel  believe  that  the  device  presents 
no  potential  hazards  to  life  or  health 
and  that  general  controls  are  suffi- 
cient to  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  Misdiagnosis:  In- 
adequate design  with  regard  to  fre- 
quency response  can  lead  to  genera- 
tion of  Inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  In 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
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that  places  the  patient  at  risk  unnec- 
essarily. , 

Proposed  Classification 

The  Commissioner  agrees  with  the 
recommendatiorhbf  the  Cardiovascular 
Device  Classification  Panel  and  Is  pro- 
posing that  the  stethoscope  be  classi- 
fied into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  misdiagnosis  listed  as  a  risk  to 
health  by  the  Cardiovascular  Device 
Classification  Panel.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Although  stethoscopes  have  many 
uses,  this  device  will  be  listed  in  the 
Code  of  Federal  Regulations  under 
cardiovascular  devices  because  cardio- 
vascular uses  are  the  most  common. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CPR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  B  by  adding  new 
§870.1875  as  follows: 

§870.1875    Stethoscope.  v 

(a)  Identification.  A  stethoscope  is  a 
mechanical  or  electrically  amplified 
device  used  to  project  the  sounds  asso- 
ciated with  the  heart,  arteries,  and 
veins. 

(t»  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  Md.  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
FYiday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-«138  FUed  3-S-79;  8:45  am] 
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[Docket  No.  78N-1442] 

MEDICAL  DEVICES 

Clattificotion  of  Tharmedilution  Preb*t 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  foe 
public  comment  a  proposed  regulation 
classifying  thermodilutlon  probes  Into 
class  II  (performance  standards).  The 
FDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  Into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  Issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Eklucatlon,  and  Wel- 
fare. 8757  Georgia  Ave.,  Sliver 
Spring,  MD  20910,  301-427-7759. 

SUPPLEMENTARY  INFORMATION: 

Panel  RecommendatioH 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  therodilution  probes: 

1.  Identification:  A  thermodilutlon 
probe  is  a  device  that  monitors  cardiac 
output  by  use  of  thermodilutlon  tech- 
niques; this  device  is  commonly  at- 
tached to  a  catheter  that  may  have 
one  or  more  probes. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 


3.  Summary  of  reasons  for  recom- 
mendations: The  Panel  recommends 
that  thermodilutlon  probes  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  If  the  device  is  inadequate  for 
accurate  and  precise  measurement  of 
cardiac  output,  the  resulting  misdiag- 
nosis could  have  a  significant  negative 
effect  on  the  patient's  health.  Because 
the  device  Is  place  directly  In  contact 
with  the  bloodstream,  it  should  be  de- 
signed and  constructed  to  minimize 
disruption  of  normal  blood  flow  and 
foreign  body  reactions.  Materials  used 
In  the  device  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
and  blood  compatabllity,  including  re- 
quirements for  adequate  surface  finish 
and  cleanliness,  which  may  affect  the 
degree  of  compatiblity.  This  device  Is 
attached  to  the  body  directed  or 
through  a  catheter  and  Is  used  In  a 
clinical  environement  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage/current.  need  to  meet  certain 
requirements.  Performance  character- 
istlcj^includlng  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  cardiac  output, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  device  is  used 
with  othef-  devices  in  a  system  that 
may  be  used  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safely  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  thQ  potential  hazards  associated 
with  the  inherent  properties  of  the 
deviceVand  on  their  personal  knowl- 
edge 01  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  Inadequate  design  with 
regard  to  resistance  change  in  the 
device  or  the  device's  accuracy  can 
lead  to  generation  of  inaccurate  diag- 
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nostic  data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily,  (c)  Thromboembo- 
lism: Inadequate  blood  compatibility 
of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  can  lead  to  potentially  de- 
bilitating or  fatal  thromboemboll. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  thermodilutlon  probe 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  B  by  adding  new 
§870.1915  as  follows: 

§870.1915    Thermodilution  probe. 

(a)  Identification.  A  thermodilution 
probe  is  a  device  that  monitors  cardiac 
output  by  use  of  thermodilution  tech- 
niques: this  device  Is  commonly  at- 
tached to  a  catheter  that  may  have 
one  or  more  probes. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
_ —  for  Regulatory  Affairs. 

[PR  Doc.  79-8139  FUed  3-V79:  8:45  am] 
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[Docket  No.  78N-14431 

MEDICAL  DEVICES 

Clatf ificalion  of  Biopotential  Ampliftor  and 
Signal  Conditionort 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  biopotential  amplifiers  and 
signal  conditioners  Into  class  II  (per- 
formance standards).  The  FDA  Is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  Is  to  provide  for  the 
future  development  of  one  or  m6re  - 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comAients  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  biopotential  amplifiers  and  signal 
conditioners: 

1.  Identification:  A  biopotential 
plifier    and    signal    conditioner    is 
device  used  to  amplify  or  condition 
electrical  signal  of  biologic  origin. 

2.  Recommended  classlflcatlc 
Class  II  (performance  standards).  The 
Panel  recommends  that  establishing  a 
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performance  standard  for  this  device 
be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  biopotential  amplifiers  and  signal 
conditioners  be  classified  into  class  II 
because  thLs  electrically  powered 
device  is  neither  life^supporting  nor 
life-sustaining,  but  is  poteniially  haz- 
ardous to  life  or  health  iven  when 
properly  used.  If  khe  amplification  and 
conditioning  are  inadequate  for  accu- 
rate and  precise  measurement  of  the 
bioelectric  signal,  the  resulting  mis- 
diagnosis could  have  a  significant  neg- 
ative effect  on  the  patient's  health. 
This  device  is  attached  to  the  body 
through  electrodes  and  is  used  In  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  stability,  fre- 
quency response,  input  impedance, 
and  any  limitations  on  the  device's 
electrical  design,  should  be  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  user  through  special  lalieling.  The 
device  is  used  with  other  devices  in  a 
system  that  may  be  hazardous  if  not 
satisfactorily  assembled.  u.sed.  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  Inadequate  design  with 
regard  to  frequency  response  and  ac- 
curacy and  stability  of  zero  and  cali- 
bration can  lead  to  generation  of  inac- 
curate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily. 
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Proposed  Classificatiow 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  biopotential  amplifier 
and  signal  conditioner  be  cla.ssified 
into  class  II  (performance  standards). 
The  Commi.ssioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Although  biopotential  amplifiers  and 
signal  conditioners  are  used  Ijolh  as  di- 
agnostic devices  and  as  monitoring  de- 
vices, they  will  be  listed  in  the  Code  of 
Federal  Regulations  under  cardiovas- 
cular monitoring  devices  because  mon- 
itoring is  the  more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  by  adding  new  Subpart  C  and 
new  $  870.2050  as  follows: 

Subport  C — CardiovoKutor  Monitoring  Dovicot 

§  H70.20.5O     Riopotrntial       ampliricr       and 
•ignal  conditioner. 

(a)  Identification.  A  biopotential 
amplifier  and  signal  conditioner  is  a 
device  u.sed  to  amplify  or  condition  an 
electrical  signal  of  biologic  origin. 

(b)  Classification.  Class  II  (perform- 
ance .standards). 

Interested  persons  may,  on  or  before 
May  1979.  submit  to  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug  Adminis- 
tration, Rm.  4-65.  5600  Fishers  Lane. 
Rockville.  MD  20857.  written  com- 
ments regarding  this  proposal.  Four 
copies  of  all  comments  shall  be  sub- 
mitted, except  that  individuals  may 
submit  single  copies  of  commeiits,  and 
shall  be  identified  with  the  Hearing 
Clerk  docket  number  found  in  brack- 
ets in  the  heading  of  thLs  document. 
Received  comments  may  be  seen  in 
the  above  office  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  F^ruary  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
tFR  Doc.  79  6140  Piled  3-8-79;  8:45  ami 
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MEDICAL  DEVICES     ,    ^ 

Oattificofien  of  Tran»ducor  Signal  Amplifion 
and  Cond<tion«r« 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  transducer  signal  amplifi- 
ers and  conditioners  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  (the  recommendations  of 
the  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Anesthesiology 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  devi(^.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  <HPA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Elducation.  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recx^mmendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  the  Anesthesiology 
Device  Classification  Panel.  FDA  advi- 
sory committees,  made  the  following 
recommendation  on  the  classification 
of  transducer  signal  amplifiers  and 
conditioners: 

1.  Identification:  A  transducer  signal 
amplifier  and  conditioner  is  a  device 
used  to  provide  the  excitation  energy 
for  the  transducer  and  to  amplify  or 


condition  the  signal  emitted  by  the 
transducer. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  reconunend  that  establishing  a 
performance  standard  for  this  device 
be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  the  transducer  signal  amplifiers 
and  conditioners  be  classified  into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  Is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  signal  amplifi- 
cation and  conditioning  are  Inad- 
equate for  accurate  and  precise  mea- 
surement of  a  physiological  ftmction, 
the  resulting  misdiagnosis  could  have 
a  significant  negative  effect  on  the  pa- 
tient's health.  This  device  is  attached 
to  the  body  through  transducers  and 
is  used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics. Including  accuracy,  reproducti- 
bility.  and  any  limitations  on  the  de- 
vice's electrical  design  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panels  believe  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panels  believe  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectivenes  of  the  device  and  that 
there  Is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  reconmienda- 
tions  on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shcKk 
to  a  physician  during  a  catheterization 
or  surgical  prqcedure.  and  this  may 
lead  to  Iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  Is  inaccurate  or  unstable, 
or  if  the  device  provides  an  inadequate 
frequency  response,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  In 
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managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
which  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classitication 

The  Conunission^r  agrees  with  the 
panels'  recommendations  and  is  pro- 
posing that  the  transducer  signal  am- 
plifier and  conditioner  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  Is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health,  a  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  Is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Because  the  transducer  signal  amplifi- 
er and  signal  conditioner  is  used  to 
measure  many  cardiovascular  fimc- 
tions,  and  because  the  recommenda-  , 
tlon  of  the  Anesthesiology  Device 
Classification  Panel  deals  with  the 
measurement  of  blood  pressure,  this 
device  will  be  listed  In  the  Code  of 
Federal  Regulations  under  cardiovas- 
cular devices.  Although  transducer 
signal  amplifiers  and  conditioners  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  Is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2060  as  follows: 

$870.2060    Transducer     signal     ampUrier 
and  conditioner. 

(a)  Identification.  A  transducer 
signal  amplifier  and  conditioner  is  a 
device  used  to  provide  the  excitation 
energy  for  the  transducer  and  to  am- 
plify or  condition  the  signal  emitted 
by  the  transducer. 

Classification.  Class  II  (performance 
standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  conunents  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26, 1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6141  JPUed  3-8-79;  8:45  am] 
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[Docket  No.  78N-1445] 

MEDICAL  DCVKES 

doMlficatian  of  CordievoKuUir  Blood 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiovascular  blood  flow- 
meters into  class  II  (performance 
standards).  The  FDA  Is  also  publish- 
ing the  recommendations  of  the  Car- 
diovascular Device  Classification 
Panel,  and  the  Anesthesiology  Device 
Classification  Panel,  the  Gastroenter- 
ology and  Urology  Device  Classifica- 
tion Panel,  the  General  and  Plastic 
Surgery  Device  Classification  Panel 
that  the  device  be  classified  into  class 
II.  The  effect  of  classifying  a  device 
into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effe<itiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  RockvUle,  MD  20857 

FOR  FURTHER  INFORMATION 
CONTACT. 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
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velopment  of  th»*  proposed  regulation. 
The  Cardiovasriilrtr  Device  Cla.s&ifica- 
tjon  Panel,  the  Anesthesiology  Device 
Classification  Panel,  the  Gastroenter- 
ology and  Urology  Device  Classifica- 
tion Panel,  and  the  General  and  Plas- 
tic Surgery  Df\ire  Classification 
Panfl,  FDA  ailvisory  committees, 
made  the  folloA  nt:  recommendations 
regarding  the  cla-vrification  of  cardio- 
vascular blood  fi.iu meters. 

1.  Identificat  .•It.  A  cardiovascular 
blood  flowmeter  is  a  device,  connected 
to  a  flow  traTLSdurer,  that  energizes 
the  transducer  and  processes  and  dis- 
plays the  blood  flow  signal. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  blood  flowmeters  be  classified 
into  class  II  t)ecause  this  electrically 
powered  device  is  neither  life  support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  \p  life  or  health  even 
when  properly  used.  If  the  device  is  in- 
adequate for  accurate  and  precise 
measurement  of  blood  flow,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 
health.  This  device  is  attached  to  the 
body  through  a  flow  transducer  and  Ls 
usrd  in  a  clinical  environment  where 
excessive  leaka^o  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leaitage  current,  need  to  meet  certain 
requirements.  Although  the  device  re- 
leases an  acceptable  energy  level  into 
the  body  when  functioning  properly, 
unsafe  energy  levels  may^e  released  if 
the  device  malfunctions.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  devices  measurement  of  blood 
flow,  should  be  maintained  at  a  gener- 
ally accepted  satisfactory  level  and 
should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panels  believe  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance and  electrical  characteristics  of 
this  device.  The  Panels  believe  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tatjlish  a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The, Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the    device    and    on    their    personal 
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knowledge   of,   and   experience   with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
the  device  may  generate  ina«;urate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily,  (c)  Tissue  and 
blood  damage:  If  the  device  is  not  de- 
signed properly,  ultrasonic  energy  can 
be  released  into  the  body  at  levels  that 
can  damage  tissue  and  blood. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  cardiovascular  blood 
flowmeter  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  a.ssurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
blood  flow  is  an  indicator  of  cardiovas- 
cular function,  this  device  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions (CFR)  under  cardiovascular  de- 
vices. Although  cardiovascular  blood 
flowmeters  are  used  both  as  diagnostic 
devices  and  s  as  monitoring  devices, 
they  will  be  listed  in  the  CFR  under 
cardiovascular  monitoring  devices  be- 
cause monitoring  is  the  more  common 
use. 

Therefore,  under  the  Federal  Food. 
Drug,  anfl  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
5  870.2100  as  follows: 

§870.2100     Canliova.HcuUr       blood       flow- 
mctrr. 

(a)  Identification.  A  cardiovascular 
blood  flowmeter  is  a  device  that  is  con- 
nected to  a  flow  transducer  that  ener- 
gizes the  transducer  and  processes  and 
displays  the  blood  flow  signal. 

(b)  Classification.  Class  II  (perform- 
ance standards). 


Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  alHJve  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

JOSiTH  P.  HiLE. 

Associate  Commissioner 
for  ReffiUatory  Affairs 
tFR  Doc.  79-6142  Filed  3-8-79;  8:45  am] 
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MimCAl  DCVICES 

Ooitificalion  of  Extrovotcvlor  Blood  Flow 


AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  extrav^scular  blood  flow 
probes  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Cla.ssification 
Panel  and  the  Anesthesiology  Device 
Classification  Panel  that  the  device  be 
classified  liito  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rabmoeller,  Bureau  of 
Medical  Device  (HFK-450).  Pood 
and   Drug   Administration.   Depart- 
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ment  of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Anesthesiology 
Device  Classification  Panel,  FDA  advi- 
sory committees,  made  the  following 
recommendation  regarding  classifica- 
tion of  extravascular  blood  flow 
probes: 

1.  Identification:  An  extravascular 
blood  flow  probe  is  an  extravascular 
ultra.sonic  or  electromagentic  probe 
used  in  conjunction  with  a  blood  flow- 
meter to  measure  blood  flow  In  a 
chamber  or  vessel. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  low  priority. 

3.  Summary  of  rea.sons  for  recom- 
■HNn^ation:  The  Panels  recommend 
that  extravascular  blood  flow  probes 
be  cla.ssifed  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  inad- 
equate for  accurate  and  precise  blood 
flow  measurement,  the  resulting  mis- 
diagnosis could  have  a  significant  neg- 
ative effect  on  the  patient's  health. 
This  device  is  attached  to  the  body 
through  the  skin  or  the  exterior  sur- 
face of  the  blood  vessels  and  is  used  in 
a  clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
blood  flow  measurement,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  device  is  used  with 
other  devices  in  a  system  that  may  be 
hazardous  if  not  satisfactorily  assem- 
bled, used,  and  maintained.  The 
Panels  believe  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panels  believe 
that  a  performance  standard  will  pro- 
tide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
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Hon  to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  asse)ci- 
ated  with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  EHectrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catherteriza- 
tion  or  surgical  procedure,  and  this 
may  lead  to  iatrogenic  complications, 
(b)  Tissue  and  blood  damage:  If  the 
device  is  not  properly  designed,  exces- 
sive energy  can  be  released  into  the 
body  at  levels  that  can  damage  tissue 
and  blood,  (c)  Misdiagnosis:  If  the  zero 
or  calibration  of  the  device  is  inaccu- 
rate or  unstable,  the  device  may  gener- 
ate inaccurate  diagnostic  data.  If  inac- 
curate diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  CLASsiriovnoN 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  extravascular  blood 
flow  probe  be  classified  ir;to  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Comriiissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
the  measurement  of  blood  flow  is  an 
indicator  of  cardiovascular  function, 
this  device  will  be  listed  in  the  Code  of 
Federal  Regulations  (CFR)  under  car- 
diovascular devices.  Although  extra- 
vascular bl(x>d  flow  probes  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  CFR  under  cardiovascular  moni- 
toring devices  because  monitoring  Is 
the  more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
§870.2120  as  follows: 
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§870.2120    Extravascular       blood       flow 
I  probe.  / 

(a)  Identification.  .An  extravascular 
blood  flow  probe  is  an  extravascular 
ultrasonic  or  electromagnetic  probe 
used  in  conjunction  with  a  blood  flow- 
meter to  measure  blood  flow  in  a 
chamber  or  vessel. 

Cb)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fibers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  deKJket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regula  tory  Affa  i  rs. 
[PR  Doc.  79-6143  Filed  3-8-79;  8:45  ami 
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(21  CFR  Port  870) 

[Docket  No.  78N-1447] 
MEDICAt  DEVICES 

Cloitifkotion  of  Cardiac  Menitert  (Including 
Cordiotachomotore  end  Roto  Alarms) 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Propo.sed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiac  monitors  (including 
cardiotachometers  and  rate  alarms) 
Into  class  II  (performance  standards). 
The  FDA  Is  also  publishing  the  recom- 
mendations of  the  Cardiovascular 
Device  Classification  Panel,  the  G^- 
eral  Hospital  and  Personal  Use  Devio^ 
Classification  Panel,  and  the  Anesthe- 
siology Device  Classification  Panel 
that  the  device  be  classified  into  class 
II.  The  effect  of  classifjing  a  device 
into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standarels  to  assure  the* 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
F13A  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
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proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rocltvilie.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Dru^  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Pamel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  General  Hospital  and 
Personal  Use  Device  Classification 
Panel,  and  the  Anesthesiology  Device 
Classification  Panel.  FDA  advisory 
committees,  made  the  following  rec- 
ommendation regarding  classification 
of  cardiac  monitors  (including  cardio- 
tachometers  and  rate  alarms): 

1.  Identification:  A  cardiac  monitor 
(including  a  cardiotachometer  and  a 
rate  alarm)  is  a  device  used  to  measure 
the  heart  rate  from  an  analog  signal 
produced  by  an  electrocardiograph, 
vectorcardiograph,  or  "blood  pressure 
monitor.  This  device  may  sound  an 
alarm  when  the  heart  rate  falls  out- 
side preset  upper  and  lower  limits. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  cardiac  monitors  be  classified  into 
class  II  l)ecause  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  Failure  of  the 
device  to  accurately  measure  heart 
rate  can  result  in  misdiagnosis  that 
could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  is  attached  to  the  body  through 
a  series  of  amplifiers,  transducers,  or 
^electrodes  and  is  used  in  a  clinical  en- 
vironment where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g.,  electrical  leakage  current, 
need  to  meet  certain  requirements. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  measure- 
ment of  heart  rate,  should  be  main- 
tained at  a  generally  accepted  satlsfac- 
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tory  level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  device  is  used  with  other  devices 
In  a  system  that  may  be  hazardous  If 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panels  believe  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panels  believe  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of'  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  Iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  Is  Inaccurate  or  unstable, 
or  If  the  processing  circuitry  is  Inad- 
equate, the  device  may  generate  Inac- 
curate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily. 

^^Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  cardiac  monitor  (In- 
cluding a  cardiotachometer  and  rate 
alarm)  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  Is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
cardiac  monitoring  Indicates  heart 
function,  this  device  will  t)e  listed  in 
the  Code  of _  Federal  Regulations 
(CFR)  under  cardiovascular  devices. 
Although  cardiac  monitors  (including 
cardiotachometers  and  rate  alarms) 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  CFR  under  cardiovascular 


monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513 
701(a).  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  380c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
9  870.2300  as  follows: 

9  870.2300    Cardiac    monitor   (including   m 
cardiotachometer  and  a  rate  alarm). 

(a)  IdentificaUon.  A  cardiac  monitor 
(including  a  cardiotachometer  and  a 
rate  alarm)  is  a  device  used  to  measure 
the  heart  rate  from  an  analog  signal 
produced  by  an  electrocardiograph, 
vectorcardiograph,  or  blood  pressure 
monitor.  This  device  may  sound  an 
alarm  when  the  heart  rate  falls  out- 
side preset  upper  and  lower  limits. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  nimiber  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  al)ove  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday.  a 


Dated:  February  26. 1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  70-6144  Piled  3-8-79;  8:45  amj 
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[21  CFR  Port  870] 
[Docket  No.  78N-1448) 

doMificafion  of  Ap«x  Cardiographs 
(Vibrocardiograph!) 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  apex  cardiographs  (vlbro- 
cardlographs)  Into  class  II  (perform- 
ance standards).  The  FDA  Is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  Into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 


performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  Issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Comimissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Sliver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  ClasJsiflca- 
tlon  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  apex  cardiographs  (vlbrocardlo- 
graphs): 

1.  Identification:  An  apex  cardio- 
graph (vibrocardiograph)  is  a  device 
used  to  amplify  or  condition  the  signal 
irom  an  apex  cardlographic  trans- 
ducer and  to  produce  a  visual  display 
of  the  motion  of  the  heart;  this  device 
also  provides  any  excitation  energy  re- 
quired by  the  transducer. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

i.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  apex  cardiographs  be  classified 
Into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  is  in- 
adequate for  accurate  and  precise 
measurement  of  the  heart  motion,  the 
resulting  misdiagnosis  could  have  a 
significant  negative  effect  on  the  pa- 
tlenfs  health.  This  device  Is  attached 
to  the  body  through  a  transducer  and 
Is  used  In  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
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istlcs.  Including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  the  heart  motion 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  Is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  Is  Inaccurate  of  unstable, 
the  device  may  generate  Inaccurate  di- 
agnostic data.  If  Inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  CXassipication 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  apex  cardiograph  (vi- 
brocardiograph) be  classified  into  class 
II  (performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
apex  cardiographs  (vibr(x;ardlographs) 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  monitoring 
devices  because  monitoring  is  the 
more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513 
701(a),  52  SUt.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
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thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2310  as  follows: 

§  870.2310    Apex  cardiograph  (vibrocardio- 
graph). 

(a)  Identification.  An  apex  cardio- 
graph (vibrocardiograph)  is  a  device 
used  to  amplify  or  condition  the  signal 
from  an  apex  cardlographic  trans- 
ducer and  to  produce  a  visusl  display 
of  the  motion  of  the  heart;  this  device 
also  provides  any  excitation  energy  re- 
quired by  the  transducer. 

(b)  Classification.  Class  II  (perform- 
ance standards)^ — 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  (Mjpies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  ahpve  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  " 
for  Regulatory  Affairs. 

[FR  Doc.  79-6145  FUed  3-8-79;  8:45  am] 
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[21  CFR  Fart  170] 

[Docket  No.  78N-14491 

MEMCAl  DfVICES 

OakciBcation  of  BolUttocardiegrapht 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  balllstocardiographs  Into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
(Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  Into  class  U  Is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  Issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
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proposes    that    the    final    regulation 
based  on  this  proposal  become  effec;_ 
tive  30  days  after  the  date  of  its  publi^ 
cation  in  the  Federal  Register. 

ADDKliSS:  Written  comments  to  the 
Hearing  Clerli  (HPA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HPK-450),  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
gound  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  ballistocardiographs: 

1.  Identification:  A  ballistocardio- 
graph  is  a  device,  including  a  support- 
ing structure  on  which  the  patient  is 
place,  that  moves  in  response  to  blood 
ejection  from  the  heart.  The  device 
often  provides  a  visual  display. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  ballistocardiograph  be  classi- 
fied .into  class  II  because  this  electri- 
cally powered  device  is  neither  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  If  the  device 
fails  to  accurately  measure  cardiac 
function,  the  resulting  misdiagnosis 
could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  directly  supports  the  whole 
body  of  the  patient  and  is  used  In  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  cardiac  function, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  should  be 
made  known  to  the  user  through  spe- 
cial labeling.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
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reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
trub  the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
Inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Conunlssioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  ballistocardiograph  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  ballistocardiographs 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  monitoring 
devices  because  monitoring  is  the 
more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2320  as  follows: 

§  870.2320    Ballistocardiograph. 

(a)  Identification.  A  ballistocardio- 
graph is  a  device,  including  a  support- 
ing structure  on  which  the  patient  is 
placed,  that  moves  in  response  to 
blood  ejection  from  the  heart.  The 
device  often  provides  a  visual  display. 

(b)  Classification.  Class  II  (perform- 
ance standards).  ^ 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 


ministration. Rm.  4-85.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday.  . 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  A/fairs. 

(PR  Doc.  79-6146  FUed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Cloitification  of  Echecordioflrapht 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
clsissifying  echocardiographs  into  class 
II  (performance  standards).  The  FDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  into  class 
II.  The  effect  of  classifying  a  device 
Into  class  II  Is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  win  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 


Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  pro\'ldes  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  echocardiographs: 

1.  Identification:  An  echocardlo- 
graph  is  a  device  that  uses  ultrasonic 
energy  to  create  Images  of  cardiovas- 
cular structures.  It  includes  phased 
arrays  and  two-dimensional  scanners. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom 
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5.  Risks  to  health:  (a^  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  Is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Tissue  and  blood  damage: 
If  the  device  Is  not  designed  properly, 
ultrasonic  energy  can  be  released  into 
the  body  at  levels  that  can  damage 
tissue  and  blood. 

Proposed  Classification 

The  Commissioner  agrees  with  the 

Panel's  recommendation   and  Is  pro- 

^ — posing 


mendation:  The  Panel  recommends 
that  echocardiographs  t>e  classified 
into  class  II  because  this  electrically 
powered  device  Is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  Is  In- 
adequate for  accurate  and  precise 
imaging  of  cardiovascular  structures, 
resulting  misinterpretations  could 
have  a  significant  negative  effect  on 
the  patient's  health.  This  device  is  at- 
tached to  the  body  through  an  ultra- 
sonic transducer  which,  when  func- 
tioning normally, '  releases  an  accept- 
able energy  level  into  the  body.  Mal- 
function of  the  device,  however,  may 
result  in  the  emission  of  unsafe  energy 
levels.  In  addition,  the  device  is  used 
in  a  clinical  environment  where  exces- 
sive leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  such  as  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
ability  to  image  cardiovascular  struc- 
tures, should  be  maintained  at  a  gen- 
erally accepted  satisfactory  level  and 
should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 


posing  that  the  echocardiograph  be 
classified  Into  class  ^  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  Is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  echocardiographs  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
In  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
*  vices  because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2330  as  follows: 

S  870.2330     Echocardiograph. 

(a)  Identification.  An  echocardio- 
graph is  a  device  that  uses  ultrasonic 
energy  to  create  images  of  cardiovas- 
cular structures.  It  Includes  phased 
arrays  and  two-dimensional  scanners. 

(b)  ClassificatioTL  Class  II  (perfonn- 
ance  standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  Proposal. 
Four  copies  of  all  comments\hall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Cleric  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
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ment.  Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6147  Filed  3-8-79;  8:45  am] 
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[Docket  No.  78N-1451] 

MEDICAL  DEVICES 

Clattificatiofi  of  Eloctrocordlogfopln 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  electrocardiographs  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dations of  the  Cardiovascular  Device 
Classification  Panel,  the  Anesthesiolo- 
gy Device  Classification  Panel,  and  the 
General  and  Plastic  Surgery  Device 
Classification  Panel  that  the  device  be 
classified  Into  class  II.  The  effect  of 
classifying  a  device  Into  class^  II  Is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assume  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  Issue  a  final  regu- 
lation classifying  the  device;  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR      FURTHER      INFORMATION 

CONTACT. 
Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HPK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INPORMA'HON: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  Anesthesiology  Device 
Classification  Panel,  and  the  General 
and  Plastic  Surgery  Device  Classlfica- 
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tlon  Panel,  PDA  advisory  committees, 
made  the  following  recommendations 
with  respect  to  the  classification  of 
electrocardiographs  (ECG"s): 

1.  Identification:  An  electrocardio- 
graph Is  a  device  used  to  process  the 
electrical  signal  transmitted  through 
two  or  more  ECG  electrodes  and  to 
produce  a  visual  display  of  the  electri- 
cal signal  produced  by  the  heart. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  reconmiend 
that  the  electrocardiograph  be  classi- 
fied Into  c^^s-II  because  this  electri- 
cally powered  device  is  neither  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  If  the  device 
is  inadequate  for  accurate  and  precise 
measurement  of  the  electrical  activity 
of  the  heart,  the  resulting  misdiagno- 
sis could  have  a  significant  negative 
effect  on  the  patients  health.  This 
device  Is  attached  to  the  body  through 
ECG  electrodes  and  is  used  in  a  clini- 
cal environment  where  excessive  leak- 
age current  can  be  a  serious  hazard. 
Thus  the  electrical  characteristics  of 
this  device,  e.g.,  electrical  leakage  cur- 
rent, need  to  meet  certain  require- 
ments. Performance  characteristics. 
Including  acciyacy,  reproducibility, 
and  any  limitations  on  the  device's 
measurement  of  the  electrical  activity 

\  of  the  heart,  should  be  maintained  at 
V  a  generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panels  believe  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
an<;e  and  electrical  characteristics  of 
this  device.  The  Panels  believe  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

A.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device.  In  addition,  the  Cardiovas- 
cular Device  Classification  Panel  re- 
ferred to  the  American  Heart  Associ- 
ation recommendations  for  perform- 
ance characteristics  of  electrocardio- 
graphs. (Circulation.  35:583-603. 
1967.) 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
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give  electrical  leakage  current  c^  dis- 
turb the  normal  electrophysloiogy  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  Inaccurate  or  unstable, 
or  If  the  frequency  response  of  the 
device  is  Inadequate,  the  device  may 
generate  Inaccurate  diagnostic  data.  If 
Inaccurate  diagnostic  data  are  used  In 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposes  CLASSincATioi* 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  electrocardiograph  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  wou'd  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  tht  re  is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Because  ECO's  measure  the 
electrical  characteristics  of  the  heart, 
this  device  will  be  listed  in  the  Code  of 
Federal  Regulations  (CFR)  under  car- 
diovascular devices.  Although  electro- 
cardiographs are  used  both  as  diagnos- 
tic devices  and  as  monitoring  devices, 
they  will  be  listed  in  the  CFR  under 
cardiovasciilar  monitoring  devices  be- 
cause monitoring  is  the  more  common 
use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055.  90  Stat.  540  546 
(21  U.a.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  Cby  adding  new 
9  870.2340  as  follows: 

f  870.2340     ElcctrocardiognipH- 

(a)  Identification.  An  electrocardio- 
graph is  a  device  used  to  process  the 
electrical  signal  transmitted  through 
two  or  more  ECG  electrodes  and  to 
produce  a  visual  display  of  the  electri- 
cal signal  produced  by  the  heart. 

(b)  ClassificatioTL  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  RockvlUe.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,     except     that     Individuals 


may  submit  single  copies  of  conunenta, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  t>etween  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

I  Joseph  P.  HiuT- 

Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-0148  PUed  3-8-79.8:45  am] 


[4110-03-M] 

(ai  en  pmh  8701 

(Docket  No.  78N- 14521 
Mf  DICAL  DEVICES 
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AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
'  ministration  (FDA)  Is  Issuing  for 
publie  comment  a  proposed  regulation 
classifying  electrocardiograph  lead 
switching  adaptors  Into  class  II  (per- 
formance standards).  The  FDA  Is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  E)evlce 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Fkderal  RECisTm. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

PANKL  RCCOMMXHOATIOIf 

A  proposal  elsewhere  In  this  issue  of 
the  Fedcral  Rsoism  provides  back- 


ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  De\ice  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  electrocardiograph  (ECG)  lead 
switching  adaptors; 

1.  Idenlifiration:  An  electrocardio- 
graph lead  svk  itching  adaptor  is  a  pas- 
sive switching  device  to  which  ECG 
limb  and  chest  lead.s  may  be  attached. 
This  device  is  u.^' d  to  connect  various 
combinations  of  limb  and  chest  leads 
to  the  output  terminals  in  order  to 
create  standard  lead  combinations 
such  as  leads  I,  II,  and  III. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  ECG  lead  switchirig  adaptors  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  designed 
so  that  it  improperly  connects  the 
ECG  leads,  the  resulting  misdiagnosis 
could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  is  attached  to  the  body  through 
ECG  electrodes  and  Ls  used  in  a  clini- 
cal environment  where  excessive  leak- 
age current  can  be  a  serious  harzard. 
Thus  the  electrical  characteristics  of 
this  device,  e.g.,  electrical  leakage  cur- 
rent, need  to  meet  certain  require- 
ments. Performance  characteristics  in- 
volving the  design  of  the  switching 
adaptor  should  be  maintained  at  a 
generally  accepted  satisfactory  level. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  l)elieves  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  pro^de  such  as- 
surance. 

4.  Summary  of  data  on  "which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Misdiagnosis:' 
Improper  design  of  the  switching 
adaptor  and  lack  of  standardization  of 
the  leads  can  lead  to  generation  of  in- 
accurate diagnostic  data.  If  Inaccurate 
diagnostic  data  are  used  in  managing 
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the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily, (b)  Cardiac  arrhythmias  or  electri- 
cal shock:  Proper  electrical  Isolation  of 
the  ECG  leads  by  the  device  is  neces- 
sary to  prevent  excessive  electrical 
leakage  current,  which  can  disturb  the 
normal  electrophysloiogy  of  the  heart 
and  lead  to  the  onset  of  (»rdiac  ar- 
rhythmias. 

Proposed  CLAssincATioN 

The  Commissioner  agrees  with  the 
Panel's  reconunendation  and  is  pro- 
posing that  the  electrocardiograph 
lead  switching  adaptor  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  de\ice  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  pjtovide  reasonable  as- 
surance of  the  sa»ty  and  effectiveness 
of  the  device.  Tm  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Although  electrocardiograph  lead 
ssiitching  adaptors  are  used  both  as  di- 
agnostic devices  and  as  monitoring  de- 
vices, they  will  be  listed  in  the  Code  of 
Federal  Regulations  under  cardiovas- 
cular monitoring  devices  because  mon- 
itoring is  the  more  common  use. 

Therefore,  untler  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2350  as  follows: 

§  870.2350    Electrocardiograph  lead  iwilch- 
ing  adaptor. 

(a)  Identification.  An  electrocardio- 
graph lead  s\^itching  adaptor  is  a  pas- 
sive switching  device  to  which  ECG 
limb  and  chest  leads  may  be  attached. 
This  device  is  used  to  connect  various 
combinations  of  limb  and  chest  leads 
to  the  output  terminals  In  order  to 
create  standard  lead  combinations 
such  as  leads  I.  II.  and  III. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HPA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposaL 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  d(x:u- 
ment.  Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Com.m,issioner 
for  Regulaf,ory  Affairs. 

[FR  Doc.  79-6149  Filed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Qattification  of  Elcctrecordiegraph  Electrodes  ^ 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  electrocardiograph  elec- 
trodes into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  he  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  theCEDERAL  Register.  •^ 


e^Ei 
nistr 


ADDRESS:  *-ltten  comments  to  the 
Hearing  CleM  (HPA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  electrocardiograph  electrodes: 
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1.  Identification:  An  electrocardio- 
graph electrode  is  the  electrical  con- 
ductor which  Is  applied  to  the  sxirface 
of  the  body  to  transmit  the  electrical 
signal  at  the  t>ody  surface  to  a  proces- 
sor that  produces  an  electrocardio- 
gram or  vectorcardiogram. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Simunary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  electrocardiograph  electrodes  be 
classified  into  class  II  because  this 
device   is  neither  life-supporting  nor 

''  life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  fails  to 
transmit  accurately  the  electrical 
signal  produced  by  the  heart,  the  re- 
sulting misdiagnosis  could  have  a  sig- 
nificant negative  effect  upon  the  pa- 
tient's health.  Because  the  device  is  in 
direct  contact  with  the  sitin.  the  mate- 
rials used  in  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  compatibility.  Performance 
characteristics  Involving  the  device's 
ability  to  sense  and  transmit  the  elec- 
trical signal  should  also  be  maintained 
at  a  generally  accepted  satisfactory 
level.  The  device  is  used  with  other  de- 
vices in  a  system  that  may  be  hazard- 
ous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieved that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  devlce.The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Skin  irritation: 
Irritants  in  the  materials  of  which  the 
device  is  made  can  lead  to  skin  irrita- 
tion, (b)  Misdiagnosis:  An  improper 
electrode-medium  combination  creat- 
ing an  excessively  high  Impedance,  or 

'  a  device  design  which  allows  excessive 

interference  from  subject  movement, 
can  lead  to  the  generation  of  inaccu- 
rate diagnostic  data.  If  Inaccurate  di- 
agnostic data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
Uy. 


ftOfOSED  lUlES 

Proposed  CiASSincATioif 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  electrocardiograph 
electrode  be  classified  into  class  n 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
electrocardiograph  electrodes  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  wUl  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  Is  the  more 
common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055.  90  Stat.  540-546 
(21  US.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
9  870.2360  as  foUows: 

S  870.2360    Electrocardiograph  electrode. 

(a)  Identification.  An  electrocardio- 
graph electrode  is  the  electrical  con- 
ductor which  is  applied  to  the  surface 
of  the  body  to  transmit  the  electrical 
signal  at  the  body  surface  to  a  proces- 
sor that  produces  an  electrocardio- 
gram or  vectorcardiogram. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockvllle,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  conmients. 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated  February  26.  1979. 

Joseph  P.  Hile, 

Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  7»-«150  PUed  3-»-79;  8:45  ami 
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AOEINCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
claslfylng  electrocardiograph  (ECO) 
surface  elecrode  testers  into  class  II 
(performance  standards).  The  PDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  n  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classsifylng  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Admendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockvllle,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Elducatlon,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Rbcommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion regarding  classification  of  ECO 
surface  elecrode  testers: 

1.  Identification:  An  electrocardio- 
graph surface  electrode  tester  •  is  a 
device  used  to  test  the  function  and 
application  of  ECG  electrodes. 

2.  Recommended  classification:  Class 
II  (performance  standa«d&*r^he  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 


3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  ECG  surface  electrode  tester 
be  classified  into  class  II  because  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  This 
device  is  attached  to  the  body  through 
ECG  electrodes  and  is  used  in  a  clini- 
cal environment  wliere  excessive  leak- 
age current  can  be  a  serious  hazard. 
Thus  the  electrical  characteristics  of 
this  device,  e.g..  electricAl  leakage  cur- 
rent, need  to  meet  ctrtain  require- 
ments. If  the  device  is  inadequate  for 
accurate  and  precise  indication  of 
ECG  electrode  function,  the  resulting 
misdiagnosis  could  have  a  significant 
negative  effect  on  the  patient's  health. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  ability  to 
test  ECG  electrodes,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  Panel  believe!  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  proude  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  Icnowl- 
edge  of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classificatioh 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  ECG  surface  electrode 
tester  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
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the  device.  The  Commissioner  also  be- 
lieves, that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  ECG 
surface  electrode  tester  will  be  listed 
in  the  Code  of  Federal  Regulations 
(CFR)  under  cardiovascular  monitor- 
ing devices  because  the  device  is  an  ac- 
cessory to  ECG  electrodes  which  are 
listed  In  the  CFR  under  cardiovascular 
monitoring  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioper  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2370  as  follows: 

§  870.2370    ECG  surface  electrode  tester. 

(a)  Identification.  An  electrocardio- 
graph surface  electrode  tester  is  a 
device  used  to  test  the  function  and 
application  of  ECG  electrodes. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockvllle.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  thatf  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  at>ove  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6151  Piled  3-8-79;  8:45  ami 
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(21  en  Port  gTO] 

(Docket  No.  78N-1455] 

MiUMCAl  DEVICES 

Qossificotien  of  El*ctrecardiegraph  CanducHnfl 
MMiio 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  electrocardiograph  con- 
ducting media  into  class  II  (perform- 
ance standards).  The  FDA  is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular    Device    CJlassiflcation 
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Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  pro\ide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Etevices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver . 
Spring?  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  pro\ides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  electrocardiograph  conducting 
media: 

1.  Identification:  Electrocardiograph 
conducting  medium  is  the  conductive 
paste  or  jelly  that  is  applied  to  the 
surface  of  the  body  to  trasmlt  the  elec- 
trical signal  at  the  body  surface  to  the 
electrocardiograph  (ECG)  electrode. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priorty. 

3.  Sununary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  electrocardiograph  conducting 
media  be  classified  into  class  II  be- 
cause this  device  Is  neither  life-sup- 
porting nor  life-sustaining  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  Because  the 
device  is  in  direct  contact  with  the 
skin,  the  materials  used  in  the  device 
should  meet  a  generally  accepted  satis-  ^ 
factory  level  of  tissue  compatibility. 
Performance  characteristics  Involving 
the  device's  ability  to  transmit  the 
electrical  signal  and  the  devices's  com- 
patibility *ith  the  electrocardiograph 
electrode  should  be  maintained  at  a 
generally  accepted  satisfactory  level. 
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The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Skin  irritation: 
Irritants  in  the  materials  used  in  this 
device  can  lead  to  skin  irritation,  (b) 
Misdiagnosis:  An  improper  electrode- 
medium  combination  creating  an  ex-  . 
cessively  high  impedance  can  lead  to 
the  generation  of  inaccurate  diagnos- 
tic data.  If  inaccurate  diagnostic  data 
are  used  in  managing  the  patient,  the 
physician  may  prescribe  a  course  of 
treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  electrocardiograph 
conducting  media  be  classified  into 
class  II  (performance  standards).  The 
Commissioner  Ijelieves  that  a  perform- 
ance standard  is  necessary  for  this 
device  because  general  controls  by 
themselves  are  Insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  {Jrovide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Although  electrocarc^iograph  conduct- 
ing media  are  used  both  as  diagnostic 
devices  and  as  monitoring  devices, 
they  will  be  listed  in  the  Code  of  Fed- 
eral Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
3  870.2380  as  follows: 

§  870.2380    Electrocardiograph    conducting 
medium. 
(a)      Identification.      Electrocardio- 
graph conducting  medium  is  the  con- 
ductive paste  or  Jelly  that  is  applied  to 
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the  surface  of  the  body  to  transmit 
the  electrical  signal  at  the  body  sur- 
face to  the  electrocardiograph  (ECG) 
electrode. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  befdre 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
tFR  Doc.  79-6152  Piled  3-8-79;  8:45  am) 
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121  CFR  Part  870] 

(Docket  No.  78N-1456] 

MEDICAL  DEVICES 

Cloitirication  of  Pheno<ardioflraphf 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION;  Prpposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  phonocardiographs  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  Into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standsu'ds  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commission  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  projiosal  l)ecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR      FURTHER      INFORMATION 
CONTACT: 
Glenn    A.    Rahmoeller,    Bureau    of 


Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Pan^  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground infofmation  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  phonocardiographs: 

1.  Identification:  A  phonocardlo- 
graph  Is  a  device  used  to  amplify  or 
condition  the  signal  from  a  heart 
sound  transducer.  This  device  fur- 
nishes the  excitation  energy  for  the 
transducer  and  provides  a  visual  or  au- 
dible display  of  the  heart  sounds. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation:   The    Panel    recommends 
that  phonocardiographs  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  llfe-sustalnlng,  but  Is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  Is  In- 
adequate   for    accurate    and    precise 
measurement  of  heart  sounds,  the  re- 
sulting misdiagnosis  could  have  a  sig- 
nificant  negative   effect   on   the   pa- 
tient's health.  This  device  is  attached 
to  the  body  through  a  heart  sound 
transducer  and  Is  used  In  a  clinical  en- 
vironment   where    excessive    leakage 
current  can  be  a  serious  hazard.  Thus 
the   electrical   characteristics   of   this 
device,  e.g..  electrical  leakage  current, 
need   to   meet   certain    requirements. 
Performance  characteristics,  including 
accuracy,     reproducibility,     and     any 
limitations  on   the  device's  measure- 
ment of  heart  sounds,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  device  is  used  with  other  devices 
in  a  system  that  may  be  hazardous  If 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance     characteristics      of      this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  Information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
memt>ers  based  their  recommendation 


on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  Iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
the  device  may  generate  inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  CLASsmcATioir 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  phonocardiograph  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  Is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  phonocardiographs 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  monitoring 
devices  because  monitoring  is  the 
more  common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  SUt.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2390  as  foUows: 

S  870.2390    Phonocardiograph. 

(a)  IdentificatioTL  A  phonocardio- 
graph is  a  device  used  to  amplify  or 
condition  the  signal  from  a  heart 
sound  transducer.  This  device  fur- 
nishes the  excitation  energy  for  the 
transducer  and  provides  a  vlsu^  or  au- 
dible display  of  the  heart  sounds. 

(b)  Classification.  Class  II  (i>erform- 
ance  standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments    regarding    this    proposal. 
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Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  CoTnm.issioner 
for  Reffida  tory  Affairs. 
[FR  Doc.  79-6153  PUed  3-8-79:  8:45  am] 
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[21  CFfL  Part  «70] 
(Docket  No.  78N-14S71 
"^  MEDICAl  DEVICES 

OmslficaHon  of  Vaclercardiasraph* 

AGENCY:  Food  an^Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  vectorcardiographs  into 
class  II  (performance  standards).  The 
PDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  Into  class  II.  The  effect  of 
classifying  a  device  into  class  n  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classslfying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

PAHEL  RECOMKEirDATIOH 

A  proposal  elsewhere  in  this  issue  of 
Federal    Register       provides    back- 
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ground  information  concerning  the  de> 
velopment  of  the  proposed  regulation. ' 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vectorcardiographs: 

1.  Identification:  A  vectorcardio- 
graph: is  a  device  used  to  process  the 
electrical  signal  transmitted  tiirough 
ECG  electrodes  and  to  produce  a 
visual  display  of  the  magnitude  and  di- 
rection of  the  electrical  signal  pro- 
duced by  the  heart. 

2.  Recommended  classification:  Class 
n  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Siunmary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  vectorcardiographs  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  is  in- 
adequate for  accurate  and  precise 
measurement  of  the  electrical  activity 
of  the  heart,  the  resulting  misdiagno- 
sis could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  is  attached  to  the  body  through 
ECG  electrodes  and  is  used  in  a  clini- 
cal enviroment  where  excessive  leak- 
age current  can  be  a  serious  hazard. 
Thus  the  electrical  characteristics  of 
this  device,  e.g..  electrical  leakage  cur- 
rent, need  to  meet  certain  require- 
ments. Performance  characteristics  In- 
cluding accuracy,  reproducibility,  and 
any  limitations  on  the  device's  meas- 
urement of  the  electrical  activity  of 
the  heart,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  In  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommen|datlon  is  based:  The  Panel 
members  4>ased  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
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diac  arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  or  if  the  fre- 
quency response  is  Inadequate,  the 
device  may  generate  inaccurate  diag- 
nostic data.  If  Inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  vectorcardioeraph  be 
classifed  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
dRfnt  information  to  establish  a  stand- 
<^rd  to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  vectorcardiographs 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  part  of  the  Code  of  Feder- 
al Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal,  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Slat.  1055,  90  Slat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2400  as  follows: 

§  870.2  iOA     VerturrardiuKraph. 

(a)  Identification.  A  Vectorcardio- 
graph is  a  device  used  to  process  the 
electrical  signal  transmitted  through 
ECG  electrodes  and  to  produce  a 
visual  display  of  the  magnitude  and  di- 
rection of  the  electrical  signal  pro- 
duced by  the  heart. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5i600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


PROPOSED  RULES 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 

Associate  Ccrmmissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6154  Piled  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Clotiificotion  of  M*«rical  Cothoda-Roy  Tub* 
Ditpkiy* 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  medical  cathode-ray  tube 
displays  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  coasidering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
bemg  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  FEDsatAL  Registeh'. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HPK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  E>evice  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  medical  cathode-ray  tube  displays: 

1.  Identification:  A  medical  cathode- 
ray  tube  diiplay  is  a  device  designed 


primarily  to  display  selected  biological 
signals.  This  device  often  Incorporates 
special  display  features  unique  to  a 
specific  biological  signaL 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  de\ice  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  medical  cathode-ray  tube  displays 
be  classified  into  class  II  because  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  If 
the  device  is  Inadequate  for  accurate 
and  precise  display  of  a  designated 
physiological  signal,  the  resulting  mis- 
diagnosis could  have  a  significant  neg- 
ative effect  on  the  patient's  health. 
This  device  is  attached  to  the  body 
through  catheters,  transducers,  elec- 
trodes, and  amplifiers  and  is  used  in  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics. Including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
display  of  physiological  signals,  should 
be  maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous If  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provided  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  t>ased:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties,  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experieni*  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  elect rophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  Inaccurate  or  unstable. 
or  the  frequency  response  is  inde- 
quate,  the  device  may  generate  inaccu- 


rate diagnostic  data.  If  inaccurate  di- 
agnostic data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily.  ; 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  medical  cathode-ray 
tube  display  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  pi'qvide 
reasonable  assurance  of  the  safety  ahd 
effectiveness  of  the  device.  Although 
medical  cathode-ray  tube  displays  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  part  of  the  Code  of  Federal 
Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2450  as  follows: 

§  870.2450    Medical   rathode-ray   tube   din- 
play. 

(a)  Identification.  A  medical  cath- 
ode-ray tube  display  is  a  device  de- 
signed primarily  to  display  selected 
biological  signals.  This  device  offen  In- 
corporates special  display  features 
unique  to  a  specific  biological  signal. 

Classification.  Class  II  (performance 
standards). 

Intrested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


PROPOSED  RULES 

Dated:  February  26, 1979. 

Joseph  pfHiLE, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-8155  FUed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

aas»ificat<en  of  Signal  Uelotien  Syttamt 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  signal  isolation  systems 
into  class  II  (performance  standards). 
The  FDA  Is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying.^  a  device  into  class 
II  is  to  provide  forttie  future  develop- 
ment of  one  oTinore  performance 
standards  to  a^re  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  PDA  will  Issue 
a  final  regulation  classslfying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Admend- 
ments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  "^the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  RockviUe.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommehsatiom 

A  proposal  elsewhere  in  this  issue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  signal  Isolation  systems: 

1.  Identification:  A  signal  isolation 
system  is  a  device  that  electrically  iso- 
lates the  patient  from  equipment  con- 
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nected  to  the  domestic  power  system. 
This  Isolation  may  be  accomplished, 
for  example,  by  transformer  coupling, 
acoustic  coupling,  or  optical  coupling. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  signal  isolation  systems  be  classi- 
fied into  class  n  because  this  device  Is 
neither  life-sustaining  nor  life-sup- 
porting but  Is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  If  the  device  falls  to  properly  Iso- 
late the  subject,  or  to  adequately 
transmit  the  electric^il  signal  from  the 
patient  transducer  or  electrode  to  the 
monitoring  equipment,  electrical 
shock  and  misdiagnosis  are  significant 
potential  hazards  to  the  patient's 
health.  The  device  is  an  interface  be- 
tween transducers  and  electrodes  at- 
tached to  the  body  and  monitoring 
equipment  connected  to  the  demestlc 
power  system,  and  It  Is  used  in  a  clini- 
cal environment  where  excess  electri- 
cal leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  need  to  meet 
cerain  requirements.  Performance  for- 
mance  characteristics,  including  elec- 
trical isolation,  of  electrical  function, 
and  any  limitations  on  the  device's 
signal  isolation  capability  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  Is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  along 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  jthat 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiarc  ar- 
rhythmias or  electrical  shock:  Failure 
of  the  device  to  maintain  electrical  iso- 
lation can  lead  to  the  presence  of 
excess  electrical  leakage  current  dis- 
turbing the  normal  electrophyslology 
of  the  heart  and  leading  to  the  onset 
of  cardiac  arrhythmias.  Electrical 
leakage  current  can  also  cause  electri- 
cal shock  to  a  physician  during  a  cath- 
eterization or  surgical  procedure,  and 
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this  can  lead  to  Iatrogenic  complica- 
tions, (b)  Misdiagnosis:  Inadequate  fre- 
quency response  and  inaccuracy  or  In- 
stability of  calibration  of  a  device  with 
which  a  signal  Isolation  system  Is  used 
can  cause  the  device  to  generate  inac- 
curate or  Insufficient  diagnostic  data. 
If  Inaccurate  or  insufficient  diagnostic 
data  are  used  In  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  CLASSincAXioN 

The  Commtesioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  signal  isolation  system 
be  classified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  peformance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  signal  isolation  sys- 
tems are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  Code  of  Federal 
Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  conunon  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2600  as  follows: 

§  870.2600    Signal  isolation  system. 

(a)  Identification.  A  signal  Isolation 
system  is  a  device  that  electrirally  iso- 
lates the  patient  from  equipment  con- 
nected to  the  domestic  power  system. 
This  isolation  may  he  accomplished, 
for  example,  by  transformer  coupling, 
acoustic  coupling,  or  optical  coupling. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  l>e 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
mg  Clerk  docket  numl)er  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  p.m.  and  4  p.m..  Monday  through 
Friday. 


PtOfOSED  RULES 

Dated;  February  26.  1979. 

JOSKPH  P.  HiLS. 

Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  7»-«158  Piled  3-«-79;  8:45  am) 
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'MHMCAl  DfVICES 

Omtifkofiofi  of  Lin*  Uetofion  M«nHor« 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  line  isolation  monitors  into 
class  II  (performance  standards).  The 
FDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
\  elopment  of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  line  isolation  monitors:      • 

1.  Identification:  A  line  isolation 
monitor  is  a  device  used  to  monitor 
the  electrical  leakage  current  from  a 


power  supply  electrically  isolated  from 
the  domestic  power  supply. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  line  Isolation  monitors  be  classi- 
fied Into  class  II  because  the  device  Is 
neither  life-sustaining  nor  life-sup- 
porting, but  is  potentially  hazardous 
to  life  or  health  even  when  properly 
used.  If  the  device  fails  to  monitor  ac- 
curately leakage  current  or  to  keep 
the  power  supply  isolated,  excessive 
leakage  current  could  be  released  Into 
the  clinical  environment,  creating  a 
potential  hazard  of  electrical  shock  to 
the  patient.  Performance  characteris- 
tics including  the  accurate  monitoring 
of  leakage  current  and  any  limitations 
on  the  device's  ability  to  maintain 
power  supply  isolation  should  t)e  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  Panel  believes  that /general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  Cardiac  arrhyth- 
mias or  electrical  shock: ^Failure  to  ac- 
curately monitor  the  electrical  leakage 
current  or  failure  of  the  device  to  keep 
the  power  supply  Isolated  can  lead  to 
excess  leakage  current,  which  can  dis- 
turb the  normal  electrophyslology  of 
the  heart  and  lead  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician,  during  a  catheteriza- 
tion or  surgical  procedure,  and  this 
can  lead  to  iatrogenic  complications. 

Proposed  Classification 

The  CommLssioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  line  Isolation  monitor 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 


sioner also  believes  that  there  Is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  line  isolation  moni- 
tors are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  Code  of  Federal 
Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
5  870.2620  as  follows: 

{  870.2620     Line  isolation  monitor. 

(a)  Identification.  A  line  isolation 
monitor  Is  a  device  used  to  monitor 
the  electrical  leakage  current  from  a 
power  supply  electrically  Isolated  from 
the  domestic  power  supply. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 

Pour  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
nuiy  submit  single  copies  of  conunents. 
and  shall  t>e  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  thi^  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[PR  Doc.  79-6157  Filed  3-8-79:  8:45  amj 
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AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  portable  leakage  current 
alarms  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular      Device       Classification 


PtOPOSEO  RULES 

Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  n  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regiilation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Rbgister. 

ADDRESS:  Written  conunents  to  the 
Hearing  Clerk  (HFA-306),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fisher  Lane.  RockvUle,  MD  208S7. 

FOR  FURTHER  INPORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HPK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMA'nON: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  portable  leakage  current  alarms: 

1.  Identification:  A  portable  leakage 
current  alarm  is  a  device  used  to  meas- 
ure the  electrical  leakage  current  be- 
tween any  two  points  of  an  electrical 
system  and  to  sound  an  alarm  if  the 
current  exceeds  a  certain  threshold. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  l>e  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommends 
that  portable  leakage  current  alarms 
be  classified  into  class  II  because  the 
device  is  neither  life-sustaining  nor 
life-supporting,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  fails  to 
detect  excessive  electrical  leakage  cur- 
rent, a  potential  hazard  of  electrical 
shock  to  the  patient  exists.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  ability  to  measure  elec- 
trical leakage  current,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
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The  Panel  believes  that  general  con> 
trols  alone  would  not  provide  suffi- 
cient control  over  the  perf6rmance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  I'anel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  Cardiac  arrhyth- 
mias or  electrical  shock:  An  inaccuracy 
in  the  detection  circuitry  can  lead  to 
excessive  electrical  leakage  current, 
which  can  disturb  the  normal  elec- 
trophsiology  of  the  heart  and  lead  to 
the  onset  of  cardiac  arrhythmias.  Elec- 
trical leakage  ciurent  can  also  cause 
electrical  shock  to  a  physician  during 
a  catheterization  or  surgical  proce- 
dure, and  this  may  lead  to  iatrogenic 
complications. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  portable  leakage  cur- 
rent alarm  be  classified  into  class  II 
(performsuice  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding^w 
8  870.2640  as  follows:  X 

S  870.2640    Portable  leakage  current  alarm. 

(a)  Identification.  A  portable  leak- 
age current  alarm  is  a  device  used  to 
measure  the  electrical  leakage  current 
between  any  two  points  of  an  electri- 
cal system  and  to  sound  an  alarm  if 
the  current  exceeds  a  certain  thresh- 
old. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,   Rockville,   MD   20857,   written 
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comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile 
Associate  Commissioner 
for  Regulatory  Affairs 

,  [FR  Doc.  79-6158  Piled  3-8-79;  8:45  am) 
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MEDICAL  DEVICES 

Clat*ifl<ati««  of  0«<ili«ai«f«rt 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  oscillometers  Into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. PDA  will  issue  a  final  regula- 
tion classifying  t^e  device.  These  ac- 
tions are  being  tjScen  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockvllle.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 


PROPOSED  RULES 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  oscillometers: 

1.  Identification:  An  oscillometer  is  a 
device  used  to  measure  physiological 
oscillations  of  any  kind,  e.g..  changes 
in  the  volume  of  arteries. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  prlorty. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  oscillometers  be  classified  Into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  Ufe-sustalning,  but  Is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  This  device  is  at- 
tached to  the  body  through  various 
types  of  transducers  and  Is  used  in  a 
clinical  environment  where  ^excessive 
leakage  current  can  be  &  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  a  specific  physiologi- 
cal parameter,  should  be  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  user  through  special  labeling.  If 
the  device  is  Inadequate  for  accurate 
and  precise  measurement  of  oscilla- 
tions, the  resulting  misdiagnosis  could 
have  a  significant  negative  effect  on 
the  patient's  health.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  assolcated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  of  calibration  of  the  device  is 


inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
Inaccurate  diagnostic  data  are  used  In 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  oscillometer  be  clas- 
slfed  into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that* 
a  performance  standard  Is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  Insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  oscillometers  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
In  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use.  ^ 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetitt  Act  (sees.  513, 
701(a),  52  SUt.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Conunlssioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  a  new 
9  870.2675  as  follows: 

9  870.2675    Oscillometer. 

(a)  Identification.  An  oscillometer  is 
a  device  used  to  measure  physiological 
oscillations  of  any  kind.  e.g..  changes 
In  the  volume  of  arteries. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HPA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockvllle.  MD  20856,  written 
conmients  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackeU  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

'  Joseph  P.  Hile, 

Associate  Commissioner 
for  Regulatory  Affairs. 

tPR  Doc.  79-«159  PUed  3-«-79;  8:45  am]   . 
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MEDICAL  DEVICES 

Cloftification  of  Oximotori 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  oximeters  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
Class  II.  The  effect  of  classifying  a 
device  Into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Conmiissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal-Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockvllle,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Sliver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  oximeters: 

1.  Identification:  An  oximeter  is  a 
device  used  to  transmit  radiation  at  a 
known  wavelength  through  blood  and 
to  measure  the  blood  oxygen  satura- 
tion based  on  the  amount  of  reflected 
or  scattered  radiation.  It  may  be  used 
alone  or  in  conjunction  with  a  fiberop- 
tic oximeter  catheter. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
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formance  standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  oximeters  be  classified  4nto  class 
II  because  this  electrically  powered 
device  Is  neither  life-supporting  nor 
life-sustaining,  but  Is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  inad- 
equate for  accurate  and  precise  mea- 
surement of  blood  oxygen  saturation, 
the  resulting  misdiagnosis  could  have 
a  significant  negative  effect  on  the  pa- 
tient's health.  This  device  is  attached 
to  the  body  through  trtmsducers  or 
catheters' and  is  used  in  a  clinical  envi- 
ronment where  excessive  leakage  cur- 
rent can  be  a  serious  hazard.  Thus  the 
electrical  characteristics  of  this  device, 
e.g.  electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics.  Including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  measurement  of  blood 
oxygen  saturation,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
Although  the  device  releases  into  the 
body  an  acceptable  energy  level  when 
functioning  normally,  unsafe  energy 
levels  may  be  released  if  the  device 
malfunctions.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the  rec- 
ommendation is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
(nirrent  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  Is  Inaccurate  or  unstable, 
the  device, may  generate  Inaccurate  di- 
agnostic data.  If  Inaccurate  diagnostic 
data  are  used  In  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily,  (c)  Tissue  damage 
and  blood  damage:  Devices  which  emit 
energy  Into  the  body  can  emit  such 
energy  at  levels  which  may  damage 


13345 

tissue  and  blood  If  the  device  is  not 
properly  designed. 

Proposed  Classification 

The^  Commissioner  agrees  with  the 
PanePs  recommendation  and  Is  pro- 
posing that  the  oximeter  be  classified 
Into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Although  oximeters  are  used  both  as 
diagnostic  devices  and  as  monitoring 
devices,  they  will  be  listed  in  the  Code 
of  Federal  Regulations  under  cardio- 
vascular monitoring  devices  l>ecause 
monitoring  Is  the  more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,-<sec.  513, 
701(a),  52  Stat.  1055,  90  Jgfat.  540-546 
(21  U.S.C.  360c,  371  (a)))And  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  subpart  C  by  adding  new 
9  870.2700  as  foUows: 

§870.2700    Oximeter. 

(a)  Identification.  An  oximeter  is  a 
device  used  to  transmit  radiation  at  a 
known  wavelength  through  blood  and 
to  measure  the  blood  oxygen  satura- 
tion based  on  the  amount  of  reflected 
or  scattered  radiation.  It  may  be  used 
alone  or  in  conjunction  with  a  fiberop- 
tic oximeter  catheter. 

(b)  Classification.  Class  II  (Perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockvllle.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  ail  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regutatory  A/fairs. 
[FR  Doc.  79-6160  Filed  3-8-79;  8:45  am) 
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(21  Cnt  rort  970] 

[Docket  No.  78N- 1464] 

ME04CAL  OCVICES 

OaMificalien  of  Ear  Oxim«f*rt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule.        ^ 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ear  oximeters  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES;  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Sprinc.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORi.IATION: 

Panel  Recommendation 

A  propo.sal  elsewhere  in  this  issue  of 
the  Fedef.ai  Register  provides  back- 
Kround  infortnation  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiova-scular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made-  the  following  recommenda- 
tion with  respect  to  the  classification 
of  ear  oximeters: 

1.  Idehtif Ration:  An  ear  oximeter  is 
an  extrava.scular  device  used  to  trans- 
mit light  at  known  wavelengths 
through  blood  in  the  ear.  The  amount 

^P^  of  reflected  or  scattered  light  as  indi- 
cated by  this  device  is  used  to  measure 
the  blood  oxygeA  saturation. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Pan^l 
recommend.s  that^establishing  a  per- 
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formance  standard  for  this  device  be  a 

low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  ear  oximeters  be  classified  into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  is  in- 
adequate for  accurate  and  precise 
measurement  of  blood  oxygen  satura- 
tion, the  resulting  misdiagnosis  could 
have  a  significant  negative  effect  on 
the  patient's  health.  This  device  is  at- 
tached to  the  body  through  trans- 
ducers and  is  used  in  a  clinical  envi- 
ronment where  excessive  leakage  cur- 
rent can  be  a  serious  hazard.  Thus  the 
electrical  characteristics  of  this  device, 
e.g..  electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  measurement  of  blood 
oxygen  saturation,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
Although  the  device  releases  into  the 
body  an  acceptable  energy  level  when 
functioning  normally,  unsafe  energy 
levels  may  be  released  if  the  device 
malfunctions.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  a.ssociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmia-s.  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Tissue  damage  and  blood 
damage:  Devices  which  emit  energy 
into  the  body  can  emit  such  energy  at 
levels  which  damage  tLssue  and  blood 
if  the  device  is  not  properly  designed. 
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The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  ear  oximeter  be  classi- 
fied into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perfonp- 
ance  standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis-  ' 
sioner  also  believes  that  there  is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  ear  oximeters  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
and  Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a1))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§870.2710  as  follows: 

§  870.2710     Kmt  oximeter. 

(a)  Identification.  An  ear  oximeter  is 
an  extravascular  device  used  to  trans- 
mit light  at  a  known  wavelength(s) 
through  blood  in  the  ear.  The  amount 
of  reflected  or  scattered  light  as  indi- 
cated by  this  device  is  used  to  measure 
the  blood  oxygen  saturation. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979.  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  bejdenitifed  with  the  Hear- 
ing Clerk  docket  number  found  brack- 
ets in  the  heading  of  this  document. 
Received  comments  may  be  seen  in 
the  above  office  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Februrary  26,  1979. 

Joseph  P.  Hile, 
i4550cia^e  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6161  Filed  3-8-79:  8:45  am] 
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MaMCAL  DEVICES 

docsifkatien  •!  Imp*4anc«  Phlobogroph* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
clasifying  impedance  phlebographs 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classsifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Admend- 
ments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proix>se8  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  impedance  phlebographs: 

1.  Identification:  A  impedance  phle- 
bograph  is  a  device  used  to  provide  a 
visual  display  of  the  venous  pulse  or 
drainage  by  measuring  electrical  im- 
pedance changes  in  a  region  of  the 
body. 

2.  Recommended  clasification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
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formance  standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  impedance  phlebographs  be  clas- 
sified into  class  II  because  this  electri- 
cally powered  device  is  neitlier  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  If  the  device 
is  inadequate  for  accurate  and  precise 
measurement  of  venous  pulse  or  drain- 
age, the  resulting  misdiagnosis  could 
have  a  significant  negative  effect  on 
the  patient's  health.  This  device  is  at- 
tached to  the  body  through  electrodes 
and  is  used  in  a  clinical  enviroment 
where  excessive  leakage  ctirrent  can  be 
a  serious  hazafd.  Thus  the  electrical 
characteristics  of  this  device,  e.g..  elec- 
trical leakage  current,  need  to  meet 
cerain  requirements.  Although  the 
device  releases  an  acceptable  energy 
level  into  the  body  when  functioning 
normally,  unsafe  energy  levels  may  be 
released  if  the  device  malfunctions. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  measure- 
ment of  venous  pulse  or  drainage, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tionon  on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  or  if  the  fre- 
quency response  of  the  device  is  im- 
proper, the  device  may  generate  inac- 
curate diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  pre- 
scribe a  course  of  treatment  that 
places  the  patient  at  risk  unnecessar- 
ily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing  that   the   impedance   phlebo- 
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graph  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  (Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
.reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
Impedance  phlebographs  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  SUt.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2750  as  foUows: 

§  870.2750    Impedance  phlebograph. 

(a)  Identification.  A  impedance 
phlebograph  is  a  device  used  to  pro- 
vide a  visual  display  of  the  venous 
pulse  or  drainage  by  measuring  electri- 
cal impedance  changes  in  a  region  of 
the  body. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA.-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
-;•'  Associate  Commissioner 

for  Regulatory  Affairs. 
[FR  Doc.  79-6162  PUed  3-8-79;  8:45  ami 
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ACTION:  Proposed  rule. 

SUlkDklARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  impedance  plethysmo- 
graphs  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendations  of  the  Car- 
diovascular Device  Classification 
Panel  and  the  General  and  Plastic 
Surgery  Device  Classification  Panel 
that  the  device  be  classified  into  class 
II.  The  ^fect  of  classifying  a  device 
into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  wii^  issue  a  final  regulation  class- 
sifying  the  device.  These  actions  are 
being  talcen  under  the  Medical  Device 
Admendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 


> 


Panel  Recommendation 


A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  t)ack- 
ground  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  General  and  Plas- 
tic Surgery  Device  Classification 
Panel.  FDA  advisory  committees, 
made  the  following  recommendations 
with  respect  to  the  classification  of  im- 
pedance plethysmographs: 

1.  Identification:  An  impedance 
plethysmograph  is  a  device  used  to  es- 
timate blood  flow  by  measuring  elec- 
trical impedance  changes  in  a  region 
of  the  body. 

2.  Recommended  classification:  Class 
II  (performance  standard).  The  Panels 
recommend  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  impedance  plethysmographs  be 
classified  into  class  II  t}ecause  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
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is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  If 
the  device  is  inadequate  for  accurate 
and  precise  measurement  of  blood 
flow,  the  resulting  misdiagnosis  could 
have  a  significant  negative  effect  on 
the  patient's  health.  This  de\ice  is  at- 
tached to  the  body  through  electrodes 
and  is  used  In  a  clinical  environment 
where  excessive  leakage  current  can  be 
a  serious  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g.,  elec- 
trical leakage  current,  need  to  meet 
certain  requirements.  Although  the 
device  releases  an  acceptable  energy 
level  Into  the  body  when  functioning 
normally,  unsafe  energy  levels  may  be 
released  if  the  device  malfunctions. 
Performance  characteristics  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  measure- 
ment of  blood  flow,  should  be  njaln- 
tained  at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  Panels  believe  that  general  con- 
trols alone  would  not  provide  suffi- 
ciant  control  over  the  performance 
and  electrical  characteristics  of  this 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  or  If  frequency 
response  of  the  device  is  improper,  the 
device  can  generate  inaccurate  diag- 
nostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  CLASsincAXioi* 

The  Commissioner  agrees  with  the 
recommendations  of  the  Panels  and  is 
proposing  that  the  Impedance  plethys- 
mograph be  classified  into  ■  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  preformance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 


lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
the  measurement  of  blood  flow  Is  an 
indicator  of  cardiovalcular  function, 
this  device  will  be  listed  in  the  Code  of 
Federal  Regulations  (CFR)  under  car- 
diovascular devices.  Although  imped- 
ance plethysmographs  are  used  both 
as  diagnostic  devices  and  as  monitor- 
ing devices,  they  will  be  listed  in  the 
CFR  under  cardiovascular  monitoring 
devices  t>ecause  monitoring  Is  the 
more  common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  SUt.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
S  870.2770  as  follows: 

§  870.2770    Impedance  plethysmograph. 

(a)  Identification.  An  impedance 
plethysmograph  is  a  device  used  to  es- 
timate blood  flow  by  measuring  elec- 
trical impedance  changes  in  a  region 
of  the  body. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Cnerk  (HFA-305).  Food  and  Drug  Ad- 
mlnLslration.  Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing cnerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairt. 

(PR  Doc  7I-«163  PUed  3^-79:  8:45  ami    I 


[41ia-03-M] 

(21  CHIPmttTO) 

(Docket  No.  78N- 14571 

MEDICAL  DEVICES 

Oattificotien  af  MydrouBc.  fw—Wc,  m^ 
Pk*te«toctric  fl«>liyi»«ifphi 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACn'ION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  hydraulic,  pneumatic,  and 


photoelectric  plethysmographs  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  hydraulic,  pneumatic,  and  photo- 
electric plethysmographs: 

1.  Identification:  A  hydraulic,  pneu- 
matic, and  photoelectric  plethysmo- 
graph is  a  device  used  to  estimate 
blcKxl  flow  in  a  region  of  the  body 
using  hydraulic,  pneumatic,  or  photo- 
electric measurement  techniques. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  hydraulic,  pneumatic,  and  photo- 
electric plethysmograph  be  classified 
into  class  II  t>ecause  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  If  the  device  is  in- 
adequate for  accurate  and  precise 
measurement  of  blood  flow,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 
health.  This  device  is  attached  to  the 
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body  through  electrical  sensors  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  blood  flow,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  Panel  believes  that  gener- 
al (»ntrols  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance and  electrical  characteristics  of 
this  device.  The  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
reconmiendatlon  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
or  if  the  frequency  response  of  the 
device  is  improper,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  In 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Tissue  ischemia:  Excessive 
or  prolonged  pressure  in  the  cuff  of  a 
plethysomograph.  which  uses  vessel 
occlusion  techniques  for  estimation  of 
blood  flow,  can  cause  tissue  ischemia 
(deficiency  of  blood  supply  to  a  por- 
tion of  the  body). 

Proposed  Classification 

The  Commissioner  agrees  with  the 
P»aners  recommendation  and  Is  pro- 
posing that  the  hydraulic,  pneumatic, 
and  photoelectric  plethysmograph  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  Is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
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sioner  also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  hydraulic,  pneumat- 
ic, and  photoelectric  plethysmographs 
are  usecl  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  in  the  Code  of  Federal  Regula- 
tions under  cardiovascular  monitoring 
devices  because  monitoring  is  the 
more  common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2780  as  follows: 

§  870.2780    Hydraulic,  pneumatic,  and  pho- 
toelectric plethysmograph*. 

(a)  Identification.  A  hydraulic, 
pneumatic,  or  photoelectric  plethys- 
mograph is  a  device  used  to  estimate 
blood  flow  in  a  region  of  the  body 
using  hydraulic,  pneumatic,  or  photo- 
electric measurement  techniques. 

(b)  Classification.  Class  11  (i>erform- 
ance  standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  fishers 
Lane.  RockvUle,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  AJfai  rs. 
[FR  Doc.  79-6164  Piled  3-8-79;  8:45  am] 
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ACmON:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  medical  magnetic  tape  re- 
corders   into    class    II    (performance 
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standards).  The  FDA  Is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  talien  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Conmients  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  th^  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT:  , 

Glenn  A.  Rahmoellfer.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  medical  magnetic  tape  recorders: 

1.  Identification:  A  medical  magnetic 
tape  recorder  is  device  used  to  record 
and  play  back  signals  from,  for  exam- 
ple, physiological  amplifiers,  signal 
conditioners,  or  computers. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  medical  magnetic  tape  recorders 
be  classified  into  class  II  because  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  If 
the  recording  or  playback  of  signals 
does  hot  allow  accurate  and  precise  de- 
termination of  a  specific  physiological 
function,  the  resulting  misdiagnosis 
could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  is  attached  to  the  body  through 
transducers,  catheters,  or  electrodes 
and  is  used  in  a  clinical  environment 


where  excessive  leakage  current  can  be 
a  serious  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g.,  elec- 
trical leakage  current,  need  to  meet 
certain  characteristics,  including  accu- 
racy, reproducibility,  and  any  limita- 
tions on  the  device's  recording  of  elec- 
trical signals,  should  be  maintained  at 
a  generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  lat>eling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance and  electrical  characteristics  of 
this  device.  The  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
or  if  the  frequency  response  of  the 
device  is  improper,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  medical  magnetic  tape 
recorder  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
medical  magnetic  tape  recorders  are 


used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  SUt.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2800  as  follows: 

9  870.2800    Medical  magnetic  tape  record- 
er. 

(a)  Identification.  A  medical  mag- 
netic tape  recorder  is  a  device  used  to 
record  and  play  back  signals  from,  for 
example.  physiological  amplifiers, 
signal  conditioners,  or  computers. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  hpadin^  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79  6165  Piled  3-8-79:  8;45  ami 
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121  CFR  Port  8701 
(Docket  No,78N-1469) 

Medical  Davie**  ^ 

Clofiincotion  of  Paper  Chart  Recorder* 

AGENCY:  Food  and  Drug  Administra 
tion. 

ACTION;  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifyuig  paper  chart  recorders  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dations of  the  Cardiovascular  Device 
Classification  Panel  and  the  Ophthal- 
mic Device  Classification  Panel  that 
the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future  de- 
velopment of  one  or  more  perform- 


ance standards  to  assure  the  safety 
and  effectiveness  of  the  device.  After 
considering  public  comments,  FDA 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4.65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Dnig  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Pakkl  Recommendation 

^  A  proposal  elsewhere  in  this  Issue  of 
'  the  Federal  Register  provides  back- 
•ground  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Ophthalmic  Device 
Classification  Panel,  FDA  advisory 
committees,  made  the  following  rec- 
ommendatirns  with  respect  to  the 
classification  of  paper  chart  recorders: 

1.  Identification:  A  paper  chart  re- 
corder is  a  device  used  to  print  on 
paper,  and  create  a  permanent  record 
of,  the  signal  from,  for  example,  a 
physiological  signal  amplifier,  signal 
conditioner,  or  computer. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  paper  chart  recorders  be  classi- 
fied into  class  II  becasue  this  electri- 
cally powered  device  is  neither  life- 

'  supporting  nor  life-sustaining  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  If  the 
charted  display  provided  by  the  device 
is  inadequate  for  accurate  and  precise 
determination  of  a  specific  physiologi- 
cal parameter,  the  resulting  misdiag- 
nosis could  have  a  significant  negative 
effect  on  the  patient's  health.  This 
device  is  attached  to  the  body  through 
transducers,  catheters,  or  electrodes 
and  is  used  in  a  clinical  environment 
where  excessive  leakage  current  can  be 
a  serious  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g.,  elec- 
trical leakage  current,  need  to  meet 
certain     requirements.     Performance 


characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  recording  of  electrical  sig- 
nals, should  be  maintained  at  a  gener- 
ally accepted  satisfactory  level  and 
should  be  made  know  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
_that  may  be  hazardous  if  not  properly 
assembled,  used,  and  maintained.  The 
Panels  believe  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  and  electri- 
cal characteristics  of  this  device.  The 
Panels  believe  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  as^ocl' 
ated  with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  phjrsician  during  a  catheterization 
or  surgfiuLl  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  is  inaccurate  or  unstable, 
or  if  the  frequency  response  of  the 
device  is  improper,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  paper  chart  recorder 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Because  paper  chart  recorders 
are  used  most  frequently  with  cardio- 
vascular devices,  this  device  will  be 
listed  In  the  Code  of  Federal  Regula- 
tions under  cardiovascular  devices.  Al- 
though paper  chart  recorders  are  used 
both  as  diagnostic  devices  and  as  mon- 


itoring devices,  they  wiU  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
9  870.2810  as  follows: 

S  870.2810    Paper  chart  recorder. 

(a)  Identification.  A  paper  chart  re- 
corder is  a  device  used  to  print  on 
paper,  and  create  a  permanent  record 
of,  the  signal  from,  for  example,  a 
physiolbgical  amplifier,  signal  condi- 
tioner, or  computer. 

(b)  CZassificatioTL  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday, 

Dated:  February  26,  1979. 

Joseph^.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6186  FUed  3-«-79:  8:45  am] 
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[21  CFR  PoH  870] 

[Docket  No.  78N-14701 

MHNCAl  DEVICES 

Oattificetioii  of  Apex  Cordlegrophk 
Transducer* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  apex  cardiographic  trans- 
ducers into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
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safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recob<mendation 

A  proposal  elsewhere  in  this'Tssue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  apex  cardlographlc  trsLnsducers: 

1.  Identification:  An  apex  cardlo- 
graphlc transducer  is  a  device  used  to 
detect  motion  of  the  heart  (accelera- 
tion, velocity,  or  displacement)  by 
changes' in  the  mechanical  or  electri- 
cal properties  of  the  device. 

2.  RecetQmended  classification:  Class 
II  (perforrriance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  apex  cardlographlc  transducers 
be  classified  into  class  II  because  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  If 
the  signal  produced  by  the  transducer 
is  inadequate  for  accurate  and  precise 
measurement  of  heart  movement,  the 
resulting  misdiagnosis  could  have  a 
significant  negative  effect  on  the  pa- 
tient's health.  This  device  is  attached 
to  the  body  through  the  skin  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
ability    to    detect    heart    movement. 


should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  -  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance and  electrical  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Rislcs  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  ^agnostic  data.  If 
inaccurate  diagnostic  data  are  used  In 
managing  the  patient. '  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily.  . 

Proposed  CLASsincATioif 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  apex  cardlographlc 
transducer  be  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
apex  cardlographlc  transducers  are 
used  both  as  diagnostic  devices  and  as 
monitoring  devices,  they  will  be  listed 
in  the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a^))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
P*art  870  in  Subpart  C  by  adding  new 
i  870.2840  as  foUows: 


9  870.2840    Apex  cardiographic  tranaducer. 

(a)  Identification.  An  apex  cardlo- 
graphlc transducer  is  a  device  used  to 
detect  motion  of  the  heart  (accelera- 
tion, velocity,  or  displacement)  by 
changes  in  the  mechanical  or  electri- 
cal properties  of  the  device. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  contmients  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  t>e  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979, 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6167  Filed  3-8-79;  8:45  am] 
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[Docket  No.  78N-14711 

MEOtCALDEVKZS 

CI««»incaHon  •§  txtfvo«cwlof  Hood  frossur* 
Transdwcofs 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  extravascular  blood  pres- 
sure transducers  into  class  II  (per- 
formance standards).  The  FDA  Is  also 
publishing  the  recommendations  of 
the  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Anesthesiology 
Device  Classification  Panel  that  the 
device  be  classified  Into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  wlU  issue 
a  final  regulation  classifjrlng  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 


tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
*  fare.  8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  prpposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  Anesthesiology 
Device  Classification  Panel.  FDA  advi- 
sory committees,  made  the  following 
recommendation  with  respect  to  the 
classification  of  extravascular  blood 
pressure  transducers: 

1.  Identification:  An  extravascular 
blood  pressure  transducer  is  a  device 
used  to  measure  blood  pressure  by 
changes  in  mechanical  or  electrical 
properties  of  the  device.  The  proximal 
end  of  the  transducer  is  connected  to  a 
pressure  monitor  that  produces  an 
analog  or  digital  electrical  signal  relat- 
ed to  changes  in  the  electrical  or  me- 
chanical changes  produced  in  the 
transducer. 

2.  Recommended  classification:.  Class 
II  (performance  standards).  The 
Panels  reconunend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  extravascular  blood  pressure 
transducers  be  classified  Into  class  II 
because  this  electrically  operated 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  inad- 
equate for  accurate  and  precise  mea- 
surement of  blood  pressure,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 
health.  This  device  Is  attached  to  the 
t>ody  by  in-line  contact  with  the  blood 
in  a  catheter  system  and  is  used  in  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  devlce'a 
ability  to  sense  blood  i  '  -  >  '"ould 
be  maintained  at  a  generaii>  ...^  pted 
satisfactory  level  and  should  be  made 


known  to  the  user  through  special  la- 
beling. The  device  Is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panels  be- 
lieve that  general  controls  alone  would 
not  provide  sufficient  control  over  the 
performance  characteristics  of  this 
device.  The  Panels  believe  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
suff Icient '  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  Inherent  properties  of 
the  device  and  on  thier  personal 
knowledge  of.  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophj'slology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  clalbration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physlclaji 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
recommendations  of  the  Panels  and  is 
proposing  that  the  extravascular 
blood  pressure  transducer  be  classified 
intb  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
.surance  of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  Is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Because  blood  pressure  measurement 
is  an  indication  of  cardiovascular  func- 
tion, this  device  will  be  listed  in  the 
Code  of  Federal  Regulations  ICFR) 
under  cardiovascular  devices.  Al- 
though extravascular  blood  pressure 
transducers  are  used  both  as  diagnos- 
tic devices  and  as  monitoring  devices, 
they  will  be  listed  in  the  CFR  under 
cardiovascular  monitoring  devices  be- 
cause monitoring  Is  the  more  common 
use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 


Part  870  in  Subpart  C  by  adding  new 
§  870.2850  as  follows: 

S  870.2850    Extravascular    blood    pressure 
transducer. 

(a)  Identification.  An  extravascular 
blood  pressure  tranducer  is  a  device 
used  to  measure  blood  pressure  by 
changes  in  the  mechanical  or  electri- 
cal properties  of  the  device.  The  proxi- 
mal end  of  the  transducer  is  connected 
to  a  pressure  monitor  that  produces 
an  analog  or  digital  electrical  signal  re- 
lated to  changes  in  the  electrical  or 
mechanical  changes  produced  in  the 
transducer.  c 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  th«  hours 
of  9  a.m.  and  4  p.m.,  Monday  tnrough 
Friday. 

Dated:  February  26,  1979. 

.  Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

IFR  Doc.  79-6168  Filed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Clastlficatien  of  Hoort  Sound  Tronsdwcor* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACmON:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  heart  sound  transducers 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  Issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 
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DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  CJerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  D^art- 
ment  of  Health,  Education,  andAVel- 
fare,  8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  propo.sal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  heart  sound  transducers: 

1.  Identification:  A  heart  sound 
transducer  is  an  external  transducer 
which  exhibits  a  change  in  mechanical 
or  electrical  properties  in  relation  to 
sounds  produced  by  the  heart.  This 
device  may  be  used  in  conjunction 
with  a  phonocardiograph  to  record 
heart  sounds. 

2.  Recommended  classification:  Class 
y    II  (performance  standards).  The  Panel 

recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  heart  sound  transducer  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  device  is  inad- 
equate for  accurate  and  precise  detec- 
tion of  heart  sounds,  the  resulting  mis- 
diagnosis could  have  a  significant  neg- 
ative effect  on  the  patients  health. 
This  device  is  attached  to  the  body 
through  the  skin  and  is  used  in  a  clini- 
cal environment  where  excessive  leak- 
age current  can  be  a  serious  hazard. 
Thus  the  electrical  characteristics  of 
this  device,  e.g..  electrical  leakage  cur- 
rent, need  to  meet  certain  require- 
ments. Performance  characteristics  in- 
cluding accuracy,  reproducibility,  -and 
any  limitations  on  the  device's  ability 
to  detect  heart  sounds  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  Panel  believes  that  general  con- 
trols alone  would  not  provide  suffi- 
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cient  control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  suc^  assurance. 

4.  Summary  of  date  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  tt  risk  unnec- 
es-sarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  heart  sound  trans- 
ducer be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioners believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
heart  sound  transducers  are  used  both 
as  diagnostic  devices  and  as  monitor- 
ing devices,  they  will  be  listed  in  the 
Code  of  Federal  Regulations  under 
cardiovascular  monitoring  devices  be- 
cause monitoring  Is  the  more  common 
use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2860  as  follows: 

§  870.2860     Heart  sound  tran<)ducer. 

(a)  Identification.  A  heart  sound 
transducer  is  an  external  transducer 
that  exhibits  a  change  in  mechanical 
or  electrical  properties  in  relation  to 
sounds  produced  by  the  heart.  This 
device   may   be  used   in  conjunction 


with   a   phonocardiograph   to   record 
heart  sounds. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submits  single  copies  of  com- 
ments, and  shall  be  Identified  with  the 
Hearing  Clerk  d(x;ket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6169  Filed  3  8-79;  8:45  am] 
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[Docket  No.  IftN- 
MEDICAL  DEVICES 

Clottifkotion  of  Catheter  Tip  Prcttwr* 
Tran*duc*rt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  catheter  tip  pressure  trans- 
ducers into  class  II  (performance 
standards).  The  FDA  Is  also  publish- 
ing the  recommendations  of  the  Car- 
diovascular^ Device  Classification 
Panel  and  'the  Anesthesiology  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classsifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  J,976.   ( 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 


FOR     FURTHER     INFORMATION 
CONTACT. 

Olenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

I     Panel  REcoiafEin>ATiON 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  the  Anesthesiology 
Device  Classification  Panel.  FDA  advi- 
sory committees,  made  the  following 
recommendations  with  respect  to  the 
classification  of  catheter  tip  pressure 
transducers: 

1.  Identification:  A  catheter  tip  pres- 
sure transducer  is  a  device  incorporat- 
ed into  the  distal  end  of  a  catheter. 
When  placed  in  the  bloodstream,  its 
mechanical  or  electrical  properties 
change  in  realtaion  to  changes  in 
blood  pressure.  These  changes  are 
transmitted  to  accessory  equipment 
for  processing. 

2.  Recommended  clasification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  the  catheter  tip  pressure  trans- 
ducer be  classified  into  class  II  because 
this  device  is  neither  life-supporting 
nor  life-sustaining,  but  is  potentially 
hazardous  to  life  or  health  even  when 
properly  used.  If  the  device  Is  inad- 
equate for  accurate  and  precise  mea- 
surement of  blood  pressure,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 
health.  This  device  is  placed  In  direct 
contact  with  the  bloodstream  and  1^ 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Materials  used  in  the 
device  should  meet  a  generally  accept- 
ed satisfactory  level  of  tissue  and 
blood  compatibility,  including  require- 
ments for  adequate  surface  finish  and 
cleanliness,  which  may  affect  the 
degree  of  compatibility.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  ability  to  measure  blood 
pressure,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily   assembled,    used,    and    main- 
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tained.  The  Panels  believe  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panels  believe  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  sti|£idard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophsiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  in 
inaccurate  or  unstable,  the  device  may 
generate  Inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Thromboembolism:  Inad- 
equate blood  compatibility  of  the  ma- 
terials used  in  this  device  and  inad- 
equate surface  finish  and  cleanliness 
may  lead  to  potentially  debilitating  of 
fatal  thromboemboli.  (d)  Embolism: 
Pieces  of  the  transducer  or  catheter 
which  break  or  flake  off  may  form  po- 
tentially debilitating  or  fatal  emboli, 
(e)  Cardiac  perforation  and  vessel  dis- 
section: If  the  catheter  or  catheter  tip 
is  rough,  or  if  the  catheter  is  too  stiff, 
cardiac  perforation  and  vessel  dissec- 
tion may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  catheter  tip  pressure 
transducer  be  classified  into  class  II. 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Because 
blood  pressure  measurement  is  an  in- 
dication of  cardiovascular  function, 
this  device  will  be  listed  in  the  Code  of 
Federal  Regulations  (CFR)  under  car- 
diovalcular  devices.  Although  catheter 
tip  pressure  transducers  are  used  both 
as  diagnostic  devices  and  as  monitor- 
ing devices,  they  will  be  listed  in  the  R 
under   cardiovascular  monitoring   de- 
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vices  because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stet.  1055.  90  SUt  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
S  870.2870  as  foUows: 

§870.2870    Catheter    tip    pressure    trans- 
ducer. 

(a)  Identification.  A  catheter  tip 
pressure  transducer  Is  a  device  incor- 
porated into  the  distal  end  of  a  cath- 
eter. When  placed  In  the  blocxistream, 
its  mechanical  or  electrical  properties 
change  in  relation  to  changes  in  blood 
pressure.  These  changes  are  transmit- 
ted to  accessory  equipment  for  proc- 
essing. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Fobd  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fisher 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
tFR  Doc.  79-6170  Piled  3-8-79;  8:45  am] 
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[21  CFR  Port  870] 

[Docket  No.  78N-1474] 

MEDICAL  DEVICES 

Clottificotien  of  Ultratenic  Trantducart 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTTION:  Proposed  rule.         ' 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ultrasonic  transducers  into 
class  II  (performance  standards).'  The 
n)A  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  jaerformance  standards  to 
assure  the  safety  and  effectiveness  of 
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the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  E>ev1ces  CHFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica-^ 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  ultrasonic  transducers: 

1.  Identification:  An  ultrasonic 
transducer  Is  a  device  applied  to  the 
skin  to  transmit  and  receive  ultrasonic 
energy  that  is  used  In  conjunction 
with  an  echocardiograph  to  provide 
imaging  of  cardiovasculau-  structures. 
This  device  includes  phased  arrays  and 
two-dimensional  scanning  transducers. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  ultrasonic  transducers  be  classi- 
fied into  class  II  t>ecause  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  If  the  device  is  inadequate  for 
accurate  and  precise  cardiac  imaging, 
the  ^resulting  misdiagnosis  could  have 
a  significant  negative  effect  on  the  pa- 
tient's health.  This  device  is  attached 
to  the  body  through  the  skin  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  de\ice.  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, any  limitations  on  the  device's 
ability  to  provide  cardiac  imaging,  and 
the  level  of  ultrasonic  energy  injected 


PtOPOSED  RtllES 

into  the  body,  should  be  maintained  at 
generally  accepted  satisfactory  levels 
and  should  be  made  known  to  users 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  Is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge   of,    and    experience    with,    the 


§  870.2880    Ultraaonic  transducer.  - 

(a)  Identification.  A  ultrasonic 
transducer  is  a  device  applied  to  the 
skin  to  transmit  and  receive  ultrasonic 
energy  that  Is  used  In  conjunction 
with  an  echocardiograph  to  provide 
imaging  of  cardiovascular  structures. 
This  device  includes  phased  arrays  and 
two-dimensional  scanning  transducers. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  WTitten 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
^gyjgg  and  shall  be  identified  with  the  Hear- 

5.  Risks  to  health:  (a)"  Cardiac  Vi^!"!  P""^    '!?*=*'l^    number    found    in 

ppcr'''*tap*ckets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 

Associate  Commissioner : 

for  Regula  tory  Affai  rt 

IFR  Doc.  79-6171  Piled  J-S-79;  8:45  am] 


rhythmlas  or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  Is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Tissue  and  blood  damage: 
If  the  device  Is  not  properly  designed, 
ultrasonic  energy  may  be  released  into 
the  body  at  levels  that  may  damage 
tissue  and  blood. 

Proposed  CLASSincATiow 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  ultrasonic  transducer 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  ultrasonic  trans- 
ducers are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  Code  of  Federal 
Regulations  under  cardiovascular 
monitoring  de\ices  because  monitoring 
is  the  more  common  use. 

Therefore.'  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2880  as  follows: 
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(Docket  No.  78N-1475] 

MEINCAl  DEVICES 

Cla«*lficatien  •!  V««»«l  Ocduticn  Irmmtiutmn 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  vessel  occlusion  transducers 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  l>e  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
11  is  to  provide  for  the  future  de\aelop- 
ment  of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  /Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Pedral  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vessel  occlusion  transducers: 

1.  Identification:  A  vessel  occlusion 
transducer  is  a  device  used  to  provide 
an  electrical  signal  corresponding  to 
sounds  produced  in  a  partially  oc- 
cluded vesseL  This  device  includes 
motion,  sound,  and  ultrasonic  trans- 
ducers. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  oi  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  vessel  occlusion  transducer  be 
classified  into  class  II  because  this 
device  Is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  If  the  response  of  the 
transducer  to  the  sounds  is  inadequate 
for  accurate  and  precise  detection  of  a 
partially  occluded  vessel,  the  resulting 
misdiagnosis  could  have  a  significant 
negative  effect  on  the  patient's  health. 
The  device  is  in  direct  contact  with 
the  surface  of  the  body  and  may  be 
used  in  a  clinical  environment  where 
the  transmission  of  electrical  leakage 
current  to  the  body  presents  a  serious 
health  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g.,  elec- 
trical leakage  current,  need  to  meet 
certain  requirements.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  ability  to  detect  vessel  oc- 
clusion, should  be  maintained  at  a  gen- 
erally actepted  satisfactory  level  and 
should  oe  made  known  to  the  user 
through  special  lat>eling.  In  the  case  of 
ultrasonic  devices  of  this  category, 
malfunction  of  the  device  may  result 
in  exposure  of  the  body  to  an  unsafe 
amount  of  ultrasonic  energy.  The 
device  is  used  with  other  devices  in  a 
system  that  may  be  hazardous  if  not 
satisfactorily    assembled,     used,    and 
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maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  Information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  If 
the  zero  or  calibration  of  the  device  Is 
inaccurate  or  unstable,  the  device  may 
generate  inaccurate  diagnostic  data.  If 
inaccurate  diagnostic  data  are  used  in 
managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (c)  Tissue  and  blood  damage: 
If  the  device  is  not  properly  designed, 
ultrasonic  energy  may  be  released  into 
the  body  at  levels  that  may  damage 
tissue  and  blood. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  reconunendation  and  Is  pro- 
posing that  the  vessel  occlusion  trans- 
ducer be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  C^pissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
vessel  occlusion  transducers  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au 
thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
§  870.2890  as  follows: 
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S  870.2890    Vessel  occlusion  transducer. 

(a)  Identification.  A  vessel  occlusion 
transducer  is  a  de\ice  used  to  provide 
an  electrical  signal  corresponding  to 
sounds  produced  in  a  partially  oc- 
cluded vessel.  This  device  includes 
motion,  sound,  and  ultrasonic  trans- 
ducers. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Pisiiers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hesu-- 
Ing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

Dated:  February  26.  1979.  i 

Joseph  P.  Hile,      -  i 
Associate  Commissioner 
for  Regulatoru  Affairs. 
IFR  Doc.  79-6172  Piled  3-8-79;  8:45  am] 
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[21  Cnt  rart  870] 

[E>ocket  No.  78N-1476] 

MEMCAL  DEVICES 

Qaicificatiefl  of  Potivnl  Trafi*duc*r  and 
Etoctreda  CaM*«  (Including  Cenn*cter) 

AGENCY:  Pood  and  Drug  Administra- 
tion. ' 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  patient  transducer  and 
electrode  cables  (including  connector) 
into  class  II  (performance  standards). 
The  PDA  is  also  publishing  the  recom-  ^ 
mendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  Into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  conunents.  PDA  will  Issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
propyoses  that  the  final  regulation 
based  on  this  proposal  become  effec- 
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tive  30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Cleric  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rocliville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  patient  transducer  and  electrode 
cables  (including  connector): 

1.  Identification:  A  patient  trans- 
ducer and  electrode  cable  (including 
connector)  is  an  electrical  conductor 
used  to  transmit  signals  from,  or 
power  or  excitation  signals  to.  patient- 
connected  electrodes  or  transducers. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  patient  transducers  and  electrode 
cables  (influding  connectors)  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  This  device  is  attached  to  the 
body  through  electrodes  or  trans- 
ducers and  is  used  in  a  clinical  envi- 
ronment where  transmission  of  exces- 
sive leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
liakage  current,  need  to  meet  certain 
requirements.  The  Panel  believes  that 
each  type  of  cable  connector  should  be 
standardized  uniquely  so  that,  for  ex- 
ample, an  electrocardiograph  cable 
cannot  be  connected  to  a  pressure 
transducer  cable  connector  where  the 
transducer  excitation  signal  may  cause 
the  heart  to  fibrillate.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
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ance  of  the  safety  and  effectiveness  of 
the  device  *nd  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Failure  to  trans- 
mit signal  or  intermittent  transmission 
or  electrical  leakage:  Poor  mechanical 
design  of  the  conductor  and  insulating 
material,  and  the  inability  of  the 
device  to  withstand  sterilization  cycles 
may  lead  to  signal  transmission  fail- 
ures or  electrical  leakage. 

I*R0P0SED  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  patient  transducer  and 
electrode  cable  (including  connector) 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  patient  transducer 
and  electrode  cables  (including  con- 
nector) are  used  both  as  diagnostic  de- 
vices and  as  monitoring  devices,  they 
will  be  listed  in  the  Code  of  Federal 
Regulations  under  cardiovascular 
monitoring  devices  because  monitoring 
is  the  more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055',  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissi()ner  proposes  to  amend 
Part  870  in,  Subpart  C  by  adding  new 
§  870.2900  as  follows: 

§  870.2900     Patient    transducer    and    elec- 
trode cable  (including  connector). 

(a)  Identification.  A  patient  trans- 
ducer and  electrode  cable  (including 
connector)  is  an  electrical  conductor 
used  to  transmit  signals  from,  or 
power  or  excitation  signals  to.  patient- 
connected  electrodes  or  transducers. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.   1979  submit  to  the  Hearing 


Clerk  (HPA-305).  Pood  and  Dra«  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  ^ritten 
conmients  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday, 


Dated:  February  26.  1979. 


Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6173  FUed  3-8-79;  8:45  am] 


[4110-03-M]  ' 

[21  Cnt  Port  870] 

[Docket  No.  78N-14771 

MEDICAL  DEVICES 

aastificotion  of  Radiofr«^w«ncy  Phytiolefical 
Signal  TrantmiHsfi  and  R*<*iv*r* 

AGENCY:  Food  and  Drug  Admlnistra- 

tfion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  radlofrequency  physiologi- 
cal signal  transmitters  and  receivers 
into  class  II  (performance  standards). 
The  FDA  Is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  Into  class  II.  The 
effect  of  classifying  a  device  Into  class 
II  Is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classsifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Admend- 
ments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  d^e  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 


SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  radlofrequency  physiological  signal 
transmitters  and  receivers: 

1.  Identification:  A  radlofrequency 
physiological  signal  transmitter  and 
receiver  is  a  device  used  to  condition  a 
physiological  signal  so  that  it  can  be 
transmitted  via  radlofrequency  from 
one  location  to  another,  e.g.,  a  central 
monitoring  station.  The  received 
signal  is  reconditioned  by  the  device 
into  its  original  format  so  that  it  can 
be  displayed. 

2.  Recommended  clasificatlon:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Sunmiary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  radlofrequency  physiological 
signal  transmitters  and  receivers  be 
classified  into  class  II  because  this 
electrically  powered  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  This 
device  Is  attached  to  the  body  through 
transducers  or  electrodes  and  Is  used 
In  a  clinical  envlroment  where  exces- 
sive leakage  current  can  be  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  If  the  data  conditioning 
or  transmission  l^  Inadequate  for  accu- 
rate and  precise  measurement  of  a 
given  physiological  signal,  the  result- 
ing misdiagnosis  could  have  a  signifi- 
cant negative  effect  on  the  patient's 

'  health.  Performance  characteristics 
including  effective  data  transmission 
and  any  limitations  on  the  device's 
performance  characteristics  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  Is  used  with  other 
devices  In  a  system  that  may  be  haz- 
ardous If  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
Information  to  establlsma  standard  to 
provide  such  assurance.!/ 


PROPOSED  RULES 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  In- 
adequate frequency  response  of  the 
transmitter-receiver  system  can  lead 
to  loss  of  data  in  transmission  or  to 
the  generation  of  inaccurate  diagnos- 
tic data.  Inaccuracy  or  instability  of 
zero  or  calibration  can  also  lead  to  the 
generation  of  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  In  managing  the  patient,  the  phy- 
sician may  prescribe  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnecessarily,  (c)  Interference  with  or 
from  other  medical  devices:  EHectro- 
magnetlc  Interference  to  or  by  the  ra- 
dlofrequency signal  can  lead  to  a  mal- 
function of  this  device  or  other  devices 
in  the  Immediate  vicinity,  (d)  Tissue 
damage:  Excessive  radlofrequency 
energy  can  possibly  cause  tissue 
damage. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  radlofrequency  phys- 
iological signal  transmitter  and  receiv- 
er be  classified  Into  class  n  (perform- 
ance standards).  The  Commissioner 
believes  that  a  performance  standard 
is  necessary  for  this  device  because 
general  controls  by  themselves  are  in- 
sufficient to  control  the  risks  to 
health.  A  performance  standard  would 
pro\ide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  Conmilssloner  also  believes  that 
there  Is  sufficient  Information  to  es- 
tablish a  standard  to  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  Although  radio- 
frequency  physiological  signal  trans- 
mitters and  receivers  are  used  both  as 
diagnostic  devices  and  as  monitoring 
devices,  they  will  be  listed  in  the  Code 
of  Federal  Regulations  under  cardio- 
vascular monitoring  devices  becasue 
monitoring  is  the  more  common  use. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  C  by  adding  new 
§  870.2910  as  follows: 
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§  870.2190    Radlofrequency      physiological 
signal  transmitters  and  receivers. 

(a)  Identification.  A  radlofrequency 
physiological  signal  transmitter  and 
receiver  is  a  device  used  to  condition  a 
physiological  signal  so  that  It  can  be 
transmitted  via  radlofrequency  from 
one  location  to  another,  e.g.,  a  central 
monitoring  station.  The  received 
signal  is  reconditioned  by  the  device 
into  its  original  format  so  that  it  can* 
be  displayed. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600,  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  numl>er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Resftdatory  Affairs. 
[FR  Doc.  79-«174  Filed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

Classification  of  Tolophono  Eloctrofeordiogfopli 
TransmHtor*  and  Rocaivan 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Prof>osed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  conmient  a  proposed  regulation 
classifying  telephone  electrocardio- 
graph transmitters  and  receivers  into 
class  II  (performance  standards).  The 
FTDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  n.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  belntr-taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
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(Sroposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerli  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  1^  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoellcr.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  telephone  electrocardiograph  trans- 
mitters and  receivers: 

1.  Identification:  A  telephone  elec- 
trocardiograph transmitter  and  receiv- 
er is  a  device  used  to  condition  an 
ECG  signal  so  that  it  can  be  transmit- 
ted via  a  telephone  line  to  another  lo- 
cation. This  device  also  includes  a  re- 
ceiver that  reconditions  the  received 
signal  into  its  original  format  so  that 
it  can  be  displayed.  The  device  In- 
cludes* devices  used  to  transmit  and  re- 
ceive pacemaker  signals. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that      telephone      electrocardiograph 

'transmitters  and  receivers  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  This  device  Is  at- 
tached to  the  body  through  ECO  elec- 
trodes and  is  used  in  a  clinical  environ- 
ment where  excessive  leakage  current 
can  be  a  serious  hazard.  Thus  the  elec- 
trical characteristics  of  this  device, 
e.g.,  electrical  leakage  current,  need  to 
meet  certain  requirements.  If  the  data 
conditioning  or  transmission  is  inad- 
equate for  accurate  and  precise  mea- 
surement of  the  ECG  or  heart  rate, 
the  resulting  misdiagnosis  could  have 
a  significant  negative  effect  upon  the 
patient's  health.  Performance  charac- 
teristics, including  effective  data 
transmission  and  any  limitations  on 
the  device's  performance  characteris- 
tics, should  be  maintained  at  a  gener- 


PROPOSED  RULES 

ally  accepted  satisfactory  level  and 
should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  grtier- 
al  controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Misdiagnosis:  In- 
adequate frequency  response  of  the 
transmitter-receiver  system  can  lead 
to  loss  of  data  in  transmission  or  to 
the  generation  of  inaccurate  diagnos- 
tic data.  Inaccuracy  or  instability  of 
zero  or  calibration  can  also  lead  to  the 
generation  of  inaccurate  diagnostic 
data.  If  inaccurate  diagnostic  data  are 
used  in  managing  the  pa'ient,  the  phy- 
sician may  prescribe  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  telephone  electrocar- 
diograph transmitter  and  receiver  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Although  telephone  electrocar- 
diograph transmitters  and  receivers 
are  used  both  as  diagnostic  devices  and 
as  monitoring  devices,  they  will  be 
listed  In  the  Code  of  Federal  Regula- 
tions under  cardiovascular  monitoring 
devices  because  monitoring  is  the 
more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 


thority delegated  to  him  v21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  C  by  adding  new 
§  870.2920  as  follows: 

§  870.2920    Telephone      electrocardiograph 
transmitteni  and  receivers. 

(a)  Identification.  A  telephone  elec- 
trocardiograph transmitter  and  receiv- 
er is  a  device  used  to  condition  an 
ECG  signal  so  that  it  can  be  transmit- 
ted via  a  telephone  line  to  another  lo- 
cation. This  device  also  Includes  a  re- 
ceiver that  reconditions  the  received 
signal  into  its  original  format  so  that 
It  can  be  display£d.  The  device  in- 
cludes devices  used  to  transmit  and  re- 
ceive pacemaker  signals. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad-\ 
ministration,  Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regardng  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  simmit  single  copies  of  comments, 
and  sh^l  be  identified  with  the  Hear- 
ing Clerlt  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  t)et*een  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 

Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  79-6175  Filed  3-»-79;  8:45  am] 
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AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  vascular  clips  Into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performanjce  standards  to  assure 
the  safety  andT  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 


tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the  ^ 
Hearing  Clerk   (HPA-305).   Pood   and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Pood 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Sliver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vascular  clips: 

1.  Identification:  A  vascular  clip  is  an 
Implanted  extravascular  device  de- 
signed to'  occlude,  by  compression, 
blood  flow  in  small  blood  vessels. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  vascular  clips  be  classified  Into 
class  II  because  this  implanted  device 
is  neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
tensile  and  grasp  strength,  should  be 
maintained  at  a  generally  accepted 
satlsfactoc;)'  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  Al- 
though the  device  is  an  Implant,  the 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
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information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.  In  addition,  the  Panel  found 
further  support  for  their  recommenda- 
tion in  the  medical  literature.  This  lit- 
erature includes  a  review  of  over  40 
types  of  malleable,  screw,  and  spring 
clips  (Ref.  1)  In  which  3  types  of  haz- 
ards associated  with  the  device  are 
cited.  The  main  hazard  noted  is  tissue 
damage  due  to  a  severing  of  the  vessel 
(Ref.  1)  or  the  application  of  excess 
pressure  (Ref.  2).  Both  types  of  tissue 
damage  can  result  from  poor  mechani- 
cal design.  Slippage  is  another  hazard 
associated  with  poor  mechanical 
design  and  is  especially  prominent 
with  clips  that  are  not  grooved  (Refs. 
1  through  5).  A  third  hazard  is  Ineffec- 
tive occulslon  of  the  vessel  when  the 
pressure  originally  applied  is  reduced 
because  of  material  creep  (stress  relief 
in  a  material  due  to  plastic  deforma- 
tion occurring  over  a  long  period  of 
time).  This  hazard  Is  associated  most 
frequently  with  plastic  clips.  Vascular 
clips  serve  the  same  function  as  suture 
or  hemostatic  clamps  and  apparently 
are  most  valuable  when  used  In  rela- 
tively Inaccessible  areas  (Ref.  3). 

5.  Risks  to  health:  (a)  Tissue 
damage:  Damage  to  the  vessel,  may 
result  because  of  poor  mechanical 
design  of  the  device  or  tissue  Incom- 
patibility of  the  materials  used  in  tlfe 
device,  (b)  Bleeding  from  loss  of  occlu- 
sion: The  occlusion  caused  by  the 
device  may  become  ineffective  due  to 
material  creep,  (c)  Bleeding  due  to  clip 
slippage:  Slippage  may  result  from 
poor  mechanical  design  of  the  device. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  vascular  clip  be  classi- 
fied into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis-- 
sioner  also  believes  ttiat.  although  the 
device  is  an  implant,  there  is  sufficient 
information  to  establish  a  standard  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

References 
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The  following  information  has  been 
placed  in  the  office  of  the  Hearing 
Clerk  (address   above),   and  may  be 
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seen  by  interested  persons,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
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5.  Drake.  C.  O.  and  T.  J.  Allcock.  "Postop- 
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Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
part  870  by  adding  new  Subpart  D  and 
new  9  870.3250  as  follows: 

Swbport  D — Cardiovotculor  Pretthcttc  l>«vicM 

§870,3250    VaKularclip. 

(a)  Identification.  A  vascular  clip  Is 
an  Implanted  extravascular  device  de- 
signee! to  occlude,  by  compression, 
blood  flow  In  small  blood  vessels. 

(b)  Classification.  Class  II  (perform- 
ance standards).' 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305),  Pood  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  fegardlng  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  79-8176  Filed  3-8-79;  8:45  am] 
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SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  vena  cava  clips  into  class  II 
(performance  standards).  The  PDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the^  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. PDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  t>elng  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979. 

The  Commissioner  of  Pood  and 
Drugs  proposes  that  the  final  regula- 
tion based  on  this  proposal  become  ef- 
fective 30  days  after  the  date  of  its 
publication  in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recomueivdation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vena  cava  clips: 

1.  Identification:  A  vena  cava  clip  is 
an  Implanted  extravascular  device  de- 
signed to  occlude  partially  the  vena 
cava  for  the  purpose  of  Inhibiting  the 
flow  of  thromboemboll  through  that 
vessel. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  vena  cava  clip  be  classified 
Into  class  II  because  this  implanted 
device  is  neither  life-supporting  nor 
Ufe-sustalnlng.  but  Is  potentialy  haz- 
ardous to  life  or  health  even  when 
properly  used.  Materials  used  in  the 
device  should  meet  a  generally  accept- 
ed satisfactory  level  of  tissue  and 
blood  compatibility,  including  require- 
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ments  for  adequate  surface  finish  and 
cleanliness,  which  may  affect  the 
degree  of  compatibility.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  tensile  and  grasp  strength, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  Although  the  device  Is  an  im- 
plant, the  Panel  believes  that  a  per- 
formance standards  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.  In  addition,  the  Panel  found 
further  support  for  their  recommenda- 
tion In  the  medical  literature.  This 
review  included  a  comparison  of  the 
four  commonly  used  methods  of  vena 
cava  interruption:  ligation  (complete 
occlusion),  plication  (narrowing  by 
suture  techniques),  intracaval  filter- 
ing, the  clipping.  The  vena  cava  clip 
has  no  blood-material  Interface.  Be- 
cause it  Is  only  partially  occlusive  it 
causes  less  hemodynamic  alteration 
than  does  ligation  (Refs.  2.  4  through 
6.  8  through  11.  and  13).  Tissue 
damage,  however,  may  result  from 
poor  mechanical  design,  clips  with 
teeth  on  both  Jaws,  for  example,  are 
more  likely  to  snag  or  tear  the  vena 
cava  or  surrounding  structures  (Ref. 
7).  Also,  large  pressures  produced  in 
the  cava  during  coughing  or  sneezing 
tend  to  dislodge  a  clip  that  does  not 
permit  secure  closure  (Ref.  7).  Finally, 
Ineffective  occlusion  can  result  as  the 
original  pressure  applied  by  a'  plastic 
clip  is  reduced  by  material  creep 
(stress  relief  due  to  plastic  deforma- 
tion of  the  material  over  a  long  time 
period).  While  tht  perceritaKe  of  em- 
bolism recurrence  varies  from  report 
to  report.  It  Is  generally  agreed  that 
these  clips  are  at  least  as  safe  and  ef- 
fective as  ligation,  plication,  or  filter- 
ing (Refs.  1.  2.  6.  8.  9.  11.  and  14). 

5.  Risks  to  health:  (a)  Tissue 
damage:  Damage  to  the  vc.vsel  may 
occur  because  of  poor  mechanical 
design  of  the  device  or  tissue  incom- 
patibility of  the  materials  used  in  the 
device,  (b)  Recurrent  thromboemboll: 
Relaxation  of  the  device  due  to  mate- 
rial creep  can  lead  to  recurrent  pul- 
monary thromboemboll.  which  can  be 
debUiUtlng  or  fatal. 
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The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  vena  cava  clip  be  clas- 
sified Into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary  , 
for  this  device  because  general  con- 
trols by  themselves  are  Insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that,  although  the 
device  Is  an  Implant,  there  is  sufficient 
Information  to  establish  a  standard  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

Reteremces 

The  following  Information  has  been 
placed  in  the  office  of  the  Hearing 
Clerk  (address  above)  and  may  be  seen 
by  interested  persons,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 
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Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  SUt.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3260  as  follows: 

S  870.3260    Vena  cava  clip. 

(a)  Identification.  A  vena  cava  clip  is 
an  implanted  extravascular  device  de- 
signed to  occlude  partially  the  vena 
cava  for  the  purpose  of  inhibiting  the 
flow  of  thromboemboll  through  that 
vessel. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  al)ove  office  l)etween  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday  - 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  A/fairs. 
fFR  Doc.  79-6177  Piled  3-8-79;  8:45  am) 
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Ci«t«ificafien  of  Peripheral  Arterial 
Embaliiation  Devices 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  peripheral  arterial  emboli- 
zation devices  into  class  III  (premarket 
approval).  The  FDA  is  also  publishing 
the  recommendations  of  the  Cardio- 
vascular Device  Classification  Panel 
that  the  device  be  cla.sslfled  into  class 
III.  The  effect  of  classifying  a  device 
into  class  III  Is  to  provide  for  each 
manufacturer  of  the  device  to  submit 
to  FDA  a  premarket  approval  applica- 
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tion  at  a  date  to  be  set  In  a  future  reg- 
ulation. Each  application  Inclades  In- 
formation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPL^MENTRAY  INFORMATION: 

Panel  Recombcendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  peripheral  arterial  embolization  de- 
vices: 

1.  Identification:  A  peripheral  arteri- 
al embolization  device  is  an  intravascu- 
lar implant  used  to  occlude  certain  ar- 
teries to  halt  blood  flow  in  arteries 
supplying  certain  types  of  abdominal 
tumors  (e.g.,  nephroma,  hepatoma)  or 
to  control  internal  hemorrhage. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  tlje  peripheral  arterial  emboliza- 
tion device  be  classified  into  class  III 
because  the  Panel  believes  that  pre- 
market approval  Is  necessary  to  assure 
the  safety  and  effectiveness  of  this 
device  and  because  the  device  is  an  im- 
plant that  presents  a  potential  imrea- 
sonable  risk  of  Illness  or  injury.  If  the 
device  fails  to  halt  blood  flow  when 
used  to  control  internal  hemorrhag- 
ing, the  resulting  continued  bleeding 
can  be  debilitating  or  fatal.  Migration 
of  the  device  can  lead  to  halting  the 
blood  strpply  to  healthy  tissue.  The 
Panel  believes  that  a  performance 
standard  would  not  provide  reasonable 
assurance  of  the  safety  and  effective- 
ness of  the  device  and,  moreover,  that 
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there  Is  Insufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  reconunendation 
on  the  potential  hazards  ass(x;iated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  Inadequate  surface  finish  and 
cleanliness  can  lead  to  potentially  de- 
bilitating or  fatal  thromboemboll.  (b) 
Inadvertent  embolization  and  Infarc- 
tion: If  the  design  of  the  device  makes 
proper  positioning  difficult,  erroneous 
placement  or  migration  could  occur 
and  cause  a  potentially  debilitating  In- 
farction of  healthy  tissue,  (c)  Vessel 
perforation:  If  the  surface  of  the 
device  is  rough  or  sharp,  or  if  the 
device  causes  excessive  inflammation, 
vessel  perforation  may  result,  (d)  Pro- 
gressive granulomatous  inflammation: 
The  materials  used  in  the  device  or 
the  mechanical  design  of  the  device 
can  lead  to  progressive  granulomatous 
inflammation  (l(x»lized  tissue  re- 
sponse characterized  by  a  tumor-like 
massX^(e)  Infection:  By  design,  the 
device  could  have  obscured  areas  of 
contamination,  making  sterilization 
difficult  and  possibly  leading  to  infec- 
tions. 

Proposed  CLASStncATioN 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  peripheral  arterial  em- 
bolization device  be  classified  into 
class  III  (premarket  approval).  The 
Commissioner  believes  the  device  is 
purported  or  represented  to  be  for  a 
use  in  treatment  of  tumors  and  con- 
trol of  internal  hemorrhage,  which  is 
of  substantial  importance  in  prevent- 
ing impairment  of  human  health.  The 
device  is  Intended  to  be  implanted  into 
the  human  body.  The  Commissioner 
believes  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
because  the  device  may  inadvertently 
halt  blood  flow  to  a  normal,  healthy 
section  of  tissue.  The  Federal  Food. 
Drug,  and  Cosmetic  Act  requires  the 
Commissioner  to  classify  an  implant 
into  class  III  unless  the  Commissioner 
determines  that  premarket  approval  is 
not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  ef- 
fectiveness. In  this  case,  the  Coiiunis- 
sloner  has  determined  that  premarket 
approval  is  necessary.  The  Commis- 
sioner believes  that  insufficient  infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  insufficient  in-'' 
formation  exists   to  establish   a  per- 
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formance  standard  to  provide  this  as- 
sxirance. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.8.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3300  as  follows: 

{870.3300     Peripheral     arterial     embollza- 
tion  device. 

(a)  Identification.  A  peripheral  arte- 
rial embolization  device  Is  an  intravas- 
cular implant  used  to  occlude  certain 
arteries  to  halt  blood  flow  in  arteries 
supplying  certain  types  of  abdominal 
tumors  (e.g..  nephroma,  hepatoma)  or 
to  control  internal  hemorrhage. 

(b)  Classification.  Class  III  (premar- 
ket  approval). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20«57.  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79-6178  Filed  3-8-79:  845  am) 
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Cla«*Jfi<atton  •!  Cardiovatcwiar  intravoKulor 
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AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiovascular  intravascu- 
lar filters  into  class  III  (premarket  ap- 
proval). The  PDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  Into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
PDA  a  premarket  approval  application 
at  a  date  to  be  set  in  a  future  regula- 
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tlon.  Each  application  includes  infor- 
mation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments.  PDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.   1979. 

Sie  Commissioner  of  Pood  and  Drugs 
oposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HPK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  tq  the  classification 
of  cardiovascular  intravascular  filters: 

1.  Identification:  An  Intravascular 
filter  is  an  implant  that  is  placed  in 
the  Inferior  vena  cava  for  the  purpose 
of  preventing  pulmonary  thromboem- 
boll  (blood  clots  generated  In  the 
lower  limbs  and  broken  loose  Into  the 
bloodstream)  from  flowing  Into  the 
right  side  of  the  heart  and  the  pul- 
monary circulation. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiovascular  intravascular  fil- 
ters be  cla.ssifled  into  class  III  because 
the  device  is  an  implant  used  for  a  life- 
sustaining  purpose.  The  materials 
used  In  the  device  and  Its  design 
should  minimize  thromboembolic  com- 
plications and  the  tendency  to  perfo- 
rate the  vena  cava.  The  device  should 
allow  as  much  venous  blood  to  return 
to  the  right  heart  as  possible.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  also  be- 
lieves that  a  performance  standard 
would  not  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and,  moreover,  that  there  Is 


X 


not  sufficient  information  to  establish 
a  standard  to  provide  such  assurance. 
The  Panel  believes  that  premarket  ap- 
proval Is  necessary  to  assure  the  safety 
and  effectiveness  of  this  device. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device,  their  personal  knowledge  of. 
and  experience  with,  the  device,  and 
the  fact  that  the  device  Is  an  implant 
used  for  a  llfe-sustalnlng  purpose. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Vena  cava  perforation:  Improper 
design  of  the  mechanical  fixation  of 
the  device  to  the  vein  can  cause  perfo- 
ration of  the  vena  cava,  (c)  Decreased 
blood  flow  to  the  right  heart:  The  he- 
modynamic design  of  the  device  Is  as- 
sociated with  the  possibility  of  a  seri- 
ous reduction  in  the  amount  of  blood 
return  to  the  right  heart. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  cardiovascular  Intra- 
vascular filters  be  classified  into  class 
III  (premarket  approval).  The  Com- 
missioner believes  the  device  Is  pur- 
ported or  represented  to  be  for  a  use 
(prevention  of  pulmonary  thromboem- 
t>oll)  In  supporting  or  sustaining 
human  life.  The  device  Is  intended  to 
be  Implanted  Into  the  human  body. 
The  Federal  Food.  Drug,  and  Cosmetic 
Act  requires  the  Commissioner  to  clas- 
sify an  Imnloiil  c  a  life-supporting  or 
llfe-sustalnlng  device  Into  class  III 
unless  the  Commissioner  determines 
that  premarket  approval  Is  not  neces- 
sary to  provide  reasonable  assurance 
of  the  device's  safety  and  effective- 
ness. In  this  case,  the  Commissioner 
has  determined  that  premarket  ap- 
proval is  necessary.  The  Commissioner 
believes  that  Insufficient  Information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  Insufficient  informa- 
tion exists^o  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees,  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  D  by  adding  new 
§  870.3375  as  follows: 

§  870J37S    Cardiovascular       intravancular 
filter. 

(8)  Identification.  An  intravascular 
filter  Is  an  implant  that  is  placed  In 


the  inferior  vena  cava  for  the  purpose 
of  preventing  pulmonary  thromboem- 
boli (blood  clots  generated  in  the 
lower  limbs  and  broken  loose  into  the 
blood  stream)  from  flowing  into  the 
right  side  of  the  heart  and  the  pul- 
monary circulation. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. RM.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  commen^ 
and  shall  be  identified  with  the  Heelr- 
Ing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday.  ■'. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  79-6179  Filed  3-8-79:  8:45  am] 
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Oatsification  of  Vosculor  (vroft  Pretth****  of 
Lett  Than  6  Mitlimaton  in  Diomotor 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  vascular  graft  prostheses  of 
less  than  6  millimeters  (mm)  diameter 
Into  class  III  (premarket  approval). 
The  FDA  Is  also  publishing  the  recom- 
mendations of  the  Cardiovascular 
Device  Classification  Panel  and  the 
General  and  Plastic  Surgery  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  The  effect  of 
classifying  a  deviqe  into  cla.ss  III  is  to 
provide  for  each  manufacturer  of  the 
device  to  submit  to  FDA  a  premarket 
approval  application  at  a  date  to  be  set 
in  a  future  regulation.  Each  applica- 
tion includes  Information  concerning 
safety  and  effectiveness  tests  of  the 
device.  After  considering  public  com- 
ments, PDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976.     "^ 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pcxxl  and  Drugs 
proposes    that    the    final    regulation 
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based  on  this  proposal  become  effec- 
tive 30  dasrs  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HPK— 450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  CJlsissifica- 
tlon  Panel  and  the  General  and  Plas- 
tic Surgery  Device  Classification 
Panel,  PDA  advisory  committees, 
made  the  following  recommendations 
with  respect  to  the  classification  of 
vascular  graft  prostheses  of  less  than  6 
mm  diameter 

1.  Identification:  A  vascular  graft 
prosthesis  of  less  than  6  millimeters 
(mm)  diameter  is  a  device  used  to  re- 
place sections  of  small  arteries.  These 
grafts  are  commonly  constructed  of 
woven  or  knitted  materials  such  as 
Dacron  and  Teflon. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Pane® 
recoixunend  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panels  recommend 
that  vascular  graft  prostheses  of  less 
than  6  mm  in  diameter  be  classified 
into  class  III  because  the  device  is  im- 
planted and  Is  life-sustaining.  The 
Panels  believe  that  artificial  grafts  of 
less  thn  6  mm  diameter  have  not  per- 
formed as  well  as  the  alternatives  of 
endarterectomy  and  autogenous  vein 
grafting.  The  reasons  for  this  poorer 
performance  are  not  known.  Material 
or  mechanical  properties  can  have  a 
substantial  effect  upon  the  behavior 
of  the  device,  but  until  data  exist 
showing  safety  and  efficacy  related  to 
physical,  chemical,  and  material  prop- 
erties, clinical  trials  are  necessary  to 
establish  the  safety  and  effectiveness 
of  the  device.  The  Panels  believe  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panels  do  not  believe  that 
sufficient  scientific  and  medical  data 
exist  to  establish  standards  to  assure 
the  safety  and  efficacy  of  this  im- 
planted device.  "* 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  mem- 
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bers  of  the  Panels  based  their  recom- 
mendtlons  on  the  i>otentlal  hazards  as- 
sociated with  the  inherent  properties 
of  the  device  and  on  their  personal 
knowledge  of,  and  experience  with, 
the  device.  In  addition,  the  Panels 
found  further  support  for  their  recom- 
mendations in  the  medical  literature. 
The  following  complications  were 
cited  in  the  literature  reviewed  by  the 
Panels:  ttiromboembolic  complications 
(Refs.  1  through  6);  failure  to  heal 
properly,  including  insufficient  or  ex- 
cessive tissue  ingrowth  resulting  in 
failure  to  incorporate  the  graft  in  the 
neolntlma  (Refs.  2.  4.  and  6)  and  sten- 
osis (Refs.  7,  8);  material  or  mechani- 
cal failures  (Refs.  4.  5.  9.  and  10):  he- 
molysis (Ref.  14):  sarcoma  (Ref.  15); 
late  infection  (Ref.  16);  and  aneurysms 
and  dilation  of  the  prosthesis  or  "false 
aneurysm"  (Refs.  2.  4.  9,  and  19).  Ma- 
terial and  mechanical  failures  include 
kinking  (Refs.  4  and  5)  and  dilation 
(Refs.  2,  4,  9,  and  19).  Because  of  loss 
of  tensile  strength,  use  of  nylon  mate- 
rials was  abandoned  (Refs.  5  and  10). 
Blood  compatibility  of  the  materials 
has  always  been  a  problem,  because  no 
truly  blood-compatible  artificial  mate- 
rial has  been  discovered.  Thrombogen- 
iclty  of  the  materials  should  be  re- 
duced to  a  minimum.  However,  there 
is  no  present  agreement  on  the  most 
effective  means  to  achieve  this.  For 
example,  Guldoln  (Ref.  20)  cited  con- 
flicting reports  on  the  thrombogenl- 
clty  of  Dacron  used  In  vascular  graft 
prosthesis.  Szllagyi  et  al.  (Ref.  2)  re- 
ported late  patency  of  15  percent  for 
artificial  grafts  in  the  femoralpopUteal 
position,  while  endarterectomy  and 
autogenous  vein  grafts  had  late  paten- 
cies of  90  percent  and  80  percent,  re- 
spectively. Some  more  recent  experi- 
mental projects  have  shown  promise 
for  Increased  safety  and  efficacy  in 
small  artery  and  venous  applications. 
These  Include  the  use  of  electrically 
conductive  materials  (Ref.  7).  heparin- 
Izatlon  (Ref.  21).  biological  prepara- 
tions of  artificial  grafts  (Ref.  1).  and 
expanded  polytetrafluoroethylene 

(Refs.  17  and  18).  Despite  this  prog- 
ress, premarket  approval  is  warranted 
for  this  device  because  clinical  trials 
are  still  needed  to  establish  safety  and 
efficacy. 

5.  Risks  to  health:  (a)  Clot  forma- 
tion: Material  Incompatibility  with  the 
blood  can  lead  to  clot  formation,  (b) 
Ripping  of  the  graft:  An  improper 
design  of  the  graft  stitch  can  cause 
lipping  of  the  graft  when  punctured 
vith  a  surgical  needle,  (c)  Dilatation: 
Dilatation  can  result  from  insufficient 
t-hysical  strength  of  the  material  or 
from  Improper  design  of  the  weave  or 
knit  pattern  of  the  graft,  (d)  Blood 
seepage  or  leakage:  Inadequate  pre- 
clottlng  of  the  graft  can  cause  seepage 
or  leakage  of  blood  through  the  graft 
wall. 
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The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  vascular  graft  prosthe- 
sis of  less  than  6  mm  diameter  be  clas- 
sified into  class  III  (premarket  approv- 
al). The  Commissioner  believes  the 
device  is  purported  or  represented  to 
be  for  a  use  (artery  replacement)  in 
supporting  or  sustaining  human  life. 
The  device  is  intended  to  be  implanted 
into  the  human  body.  The  Federal 
Food.  Drug,  and  Cosmetic  Act  requires 
the  Commissioner  to  classify  an  im- 
plant or  a  life  supporting  or  life  sus- 
taining device  into  class  III  unless  the 
Commissioner  determines  that  pre- 
market approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness.  In 
this  case,  the  Commissioner  has  deter- 
mined that  premarket  approval  is  nec- 
essary. The  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance.  Be- 
cause it  is  used  solely  in  cardiovascular 
surgery,  this  device  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  devices. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  propo.ses  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3450  as  follows: 

§870.3130    Vascular    Kraft     prosthesis    of 
less  than  6  millimeters  in  diameter. 

(a)  Identification.  A  vascular  graft 
prosthesis  of  less  than  6  millimeters 
(mm)  diameter  is  a  device  used  to  re- 
place sections  of  small  arteries.  These 
grafts  are  commonly   constructed  of 


woven  or  knitted  materials  such  as 
Dacron  and  Teflon. 

(b)  Classification.  Class  III  (permar- 
ket  approval ). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Fotir  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  numt>er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  t>etween  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  79-6180  Piled  3-8-79;  8:45  am] 
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MHHCAL  DEVkf  S 

Oat»in<atien  of  Vatcwiar  Graft  f  retth«»««  of  6 
Millimotort  and  Groalor  Diamotor 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifyng  vascular  graft  prostheses  of 
6  millimeters  (mm)  and  greater  diame- 
ter into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendations  of  the  Cardiova^o- 
lar  Device  Classii^tion  Panel  anoKlhe 
General  and  JjKKic  Surgery  Device 
Classification^'anel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  tjcvlce  into  class  II  is  to 
provide  for  the  futtire  development  of 
one  Ar  more  performance  standards  to 
tLsswre  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  i.ssue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  boing  taken  under  the  Medi- 
cal Device  A.nendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  liecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 


FOR      FURTHER      INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel  and  the  (jeneral  and  Plas- 
tic Surgery  Device  Classification 
Panel.  FDA  advisory  committees, 
made  the  following  ^-ecommendations 
with  respect  to  the  classification  of 
vascular  graft  prostheses  of  6  mm  and 
greater  diameter: 

1.  Identification:  A  vascular  graft 
prosthesis  of  6  millimeters  (mm)  and 
greater  diamfieter  is  a  device  used  to  re- 
place sections  of  arteries.  These  grafts 
arc  commonly  constructed  of  woven  or 
knitted  materials  such  as  Dacron  and 
Teflon. 

2.  Recommended  cla.ssification:  Class 
II  (performance  standards).  The 
Panels  recommend  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  SiJmmary  of  reasons  for  recom- 
mendation: Although  the  device  is  im- 
planted and  life  sustaining,  the  Panels 
recommend  that  vascular  graft  pros- 
theses of  6  mm  and  greater  diameter 
be  classified  into  class  II.  Vascular 
grafts  of  6  mm  and  greater  in  diameter 
perform  as  well  as  the  alternatives  of 
endarterctomy  or  autogenous  vein 
grafts.  Because  of  the  tissue  and  blood 
interfaces  involved  in  the  use  of  these 
devices,  the  materials  need  to  be  con- 
trolled by  standards.  In  addition,  the 
device  has  characteristics,  such  as  po- 
rosity and  .tensile  strength,  that 
should  be  maintained  at  a  generally 
accepted  satisfactory  level.  The  Panels 
believe  that  general  controls  alone 
would  not  provide  .sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panels  believe  that 
a  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  this  implanted  device 
and.  moreover,  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommenda- 
tions on  the  potential  hazards  associ- 
ated with  the  inherent  properties  of 
the  device  and  on  their  personal 
knowledge  of.  and  experience  with, 
the  device.  In  addition,  the  Panels 
found  further  support  for  their  recom- 
mendations in  the  medical  literature. 
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In  the  literature  reviewed  by  the 
Panels,  the  following  complications 
were  cited:  thromboembolic  complica- 
tions (Refs.  1  through  6);  failure  to 
heal  properly,  including  insufficient  or 
excessive  tissue  ingrowth,  resulting  in 
failure  to  incorporate  -graft  in  neoin- 
tima  (Refs.  2.  4.  and  6)  and  stenosis 
(Refs.  7  and  8);  material  or  mechanical 
failures  (Refs.  4,  5.  and  9  through  13); 
hemolysis  (Ref.  14);  sarcoma  (Ref.  15); 
late  infection  (Ref.  ft);  aneurysms  and 
dilation  of  the  prostheses  or  "false  an- 
eurysm" (Refs.  2.  4.  9.  and  19).  Materi- 
al and  mechanical  failures  include 
kinking  (Refs.  4  and  5)  and  dilation 
(Refs.  2.  4,  9,  and  19).  Loss  of  tensile 
strength  occurred  with  nylon  materi- 
als and  caused  them  to  be  abandoned 
(Refs.  5  and  10).  Blood  compatibility 
of  the  materials  has  always  been  a 
problem,  because  no  truly  ^lood-com-_ 
patible  artificial  material  has  been  dis- 
covered. Yet.  thrombogenicity  of  the 
materials  used  should  be  reduced  to  a 
minimum.  However,  there  is  no  pres- 
ent agreement  on  the  most  effective 
means  to  achieve  this.  For  example. 
Guidoin  (Ref.  20)  cited  conflicting  re- 
ports on  the  thrombogenicity  of 
Dacron  used  in  vascular  graft  prosthe- 
ses, for  materials  now  tised.  it  appears 
that  artificial  grafts  of  6  mm  ■  and 
greater  in  diameter  compare  favorably 
with  alternative  fonps  of  vascular  re- 
placement. In  1965.  Szilagyi  (Ref.  2) 
reported  late  patency  of  85  percent  for 
artificial  grafts  in  the  aortoiliac  posi- 
tion, while  endarterectomy  and  auto- 
genous vein  grafts  had  late  patencies 
of  90  percent  and  80  perceijt,  respec- 
tively. 

5.  Risks  to  health:  (U)  Clot  fo* 
tion:  Material  incompatibility  with  the 
blood  can  lead  to  clot  formation,  (b) 
Ripping  of  the  graft:  An  improper 
design  of  the  graft  stitch  can  catise 
ripping  of  the  graft  when  punctured 
w'*h  a  surgical  needle,  (c)  Dilatation: 
dilatation  can  result  from  insufficient 
physical  strength  of  the  material  or 
from  improper  design  of  the  weave  or 
knit  pattern  of  the  graft,  (d)  Blood 
seepage  or  leakage:  Inadequate  pre- 
clotting  of  the  graft  can  cause  seepage 
or  leakage  of  blood  throtigh  the  graft 
wall.  1 

Proposed  CiAssincATroN 

The  Commissioner  agrees  with  the 
Panels'  recommendations  and  is  pro- 
posing that  the  vascular  graft  prosthe- 
sis of  6  mm  and  greater  diameter  be 
classified  into  class  II  (jierformance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that,  although  the 
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device  is  an  implant,  there  is  sufficient 
information  to  establish  a  standard  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Because  the  device  is  used  solely  in 
cardiovascular  surgery,  this  device  will 
be  listed  in  the  Code  of  Federal  Regu- 
lations under  cardiovascular  devices. 

References 

The  following  information  has  been 
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Clerk  (address  above)  and  may  be  seen 
by  interested  persons,  from  9  a.m.  to  4 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
S  870.3460  as  follows:  ^ 

§870.3160    Va.HCular  in^ft  prostheses  of  6 
millimeters  and  peater  diameter. 

(a)  Identification.  A  vascular  graft 
prosthesis  of  6  millimeters  (mm)  and 
greater  diameter  is  a  device  used  to  re- 
place sections  of  arteries.  These  grafts 
are  commonly  constructed  of  woven  or 
knitted  materials  such  as  Dacron  and 
Teflon. 

(b)  Classification.  Class  n  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979.  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  offide  between  the  hours 
qf  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Febriiary  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
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MEDICAL  DEVICES 

Clai lificalion  of  Intracardiac  Patchct  and  P1«d- 
g«l«  Mod*  of  Pelypropylono,  Tofton,  or 
Dacron 

'AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  intracardiac  patches  and 
pledgets  made  of  polypropylene. 
Teflon,  or  Dacron  Into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  RockvlUe,  MD  20857. 

FXDR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  REComcEifBATiON 

A  proposal  elsewBere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  Intracardiac  patches  and  pledgets 
made  of  polypropylene.  Teflon,  and 
Dacron: 

1.  Identification:  An  Intracardiac 
patch  or  pledget  made  of  polypropy- 
lene. Teflon,  or  Dacron  Is  a  fabric 
device  placed  In  the  heart  that  Is  used 
to  repair  septal  defects,  to  patch  graft- 


ing, to  repair  tissue,  and  to  buttress 
sutures. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: Although  the  device  Is  Im- 
planted, the  Panel  recommends  that 
intracardiac  patches  and  pledgets 
made  of  jKJlypropylene,  Teflon,  or 
Dacron  be  classified  into  class  II.  Ma- 
terials used  in  the  device  should  meet 
a  generally  accepted  satisfactory  level 
of  tissue  and  blood  compatibility.  In- 
cluding requirements  for  adequate  sur- 
face finish  and  cleanliness,  which  may 
affect  the  degree  of  compatibility.  Per- 
formance characteristics.  Including 
properties  such  as  porosity  and  tensile 
strength,  should  be  malntlaned  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  implanted  device.  Although  the 
device  Is  an  Implant,  the  Panel  be- 
lieves that  a  performance  standard 
will  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  Is  safflclent  In- 
formation to  establish  a  standard  to 
provide  such  assurance. 

4.  Simmiary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.  In  addition,  the  Panel  found 
further  support  for  their  recommenda- 
tion In  the  medical  literature.  The  fol- 
lowing complications  associated  with 
this  device  are  cited  in  the  literature 
reviewed  by  the  Panel:  thromboembo- 
lism (Refs.  1  through  6):  material  or 
mechanical  failure  (Refs.  4.  5.  and  7 
through  11):  hemolysis  (Ref.  12):  sar- 
coma (Ref.  13);  and  late  infection 
(Ref.  14).  Improper  healing.  Including 
Insufficient  or  excessive  tissue  In- 
growth, is  cited  as  a  cause  of  patch  or 
pledget  rejection  (Refs.  2.  4.  and  6). 
Tissue  reactions,  such  as  Inflamma- 
tion, are  common.  However,  patch  or 
pledget  rejection  Is  rare  (Ref.  15).  Be- 
cause nylon  patches  and  pledgets 
caused  loss  of  tensile  strength,  the  use 
of  nylon  was  abandoned  (Refs.  5.  8, 
and  15).  Thrombogenicity  of  the  mate- 
rials should  be  reduced  to  a  minimum. 
However,  all  artificial  materials  are  as- 
sociated with  some  degree  of  blood  in- 
compatibility, and  there  is  no  agree- 
ment on  the  most  effective  means  of 
reducing  thrombogenicity.  Guldoin 
(Ref.  16),  for  example,  cites  conflicting 
reports  on  the  thrombogenicity  of  the 
Dacron  us«d  In  different  graft  pros- 


theses. For  the  materials  now  in  use.  it 
appears  that  artificial  patches  and 
pledgets  perform  as  well  as  the  alter- 
native of  autogenous  tissue  grafts. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboll.  (b) 
Tissue  and  blood  damage:  If  the  mate- 
rials, surface  finish,  or  cleanliness  of 
this  device  are  inadequate,  damage  to 
the  blood  and  tissue  may  result. 

Proposed  CiASSiPicATioif 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  intracardiac  patches  and 
pledgets  made  of  polypropylene. 
Teflon,  or  Dacron  be  classified  into 
class  II  (performance  standards).  The 
Commissioner  believes  that  a  perform- 
ance standard  is  necessary  for  this 
device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes,  that,  although  the  device  Is 
an  implant,  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
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Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  SUt.  1055,  90  SUt.  540-546 
(21  UJS.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  <^FR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
S  870.3470  as  f oUows: 

$870.3470  Intracardiac  patch  and  pledget 
made  of  polypropylene.  Teflon,  or 
Dacron. 

(a)  Identification.  An  intracardiac 
patch  or  pledget  made  of  polypropy- 
lene. Teflon,  or  Dacron  is  a  fabric 
device  placed  in  the  heart  that  is  used 
to  repair  septal  "defects,  to  patch  graft- 
ing, to  repair  tissue,  and  to  buttress 
sutures. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  foimd  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  pjn..  Monday  through 
Friday. 
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Dated:  February  26, 1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  79-6182  FUed  3-8-79:  8:45  ami 
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MfOICAL  DEVICCS- 

doMlficatiaii  of  Intro-Aortic  Balloon  and 
V  Control  Systomt 

AOENCTY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  the  intra-aortic  baUoon  and 
control  system  into  class  III  (premar- 
ket  approval).  The  FDA  Is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  into  class  III  is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a 
future  regulation.  Each  application  in- 
cludes information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  FEDE31AL  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Cnerk  (HPA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Biu-eau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
■ground  information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
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of  intra-aortic  balloon  and  control  sys- 
tems: 

1.  Identification:  An  intra-aortic  bal- 
loon and  control  system  is  a  device 
that  consists  of  an  inflatable  balloon, 
which  Is  placed  in  the  aorta  to  im- 
prove cardiovascular  functioning 
during  certain  life-threatening  emer- 
gencies, and  a  control  system  for  regu- 
lating the  inflation  and  deflation  of 
the  balloon.  The  control  system, 
which  monitors  and  is  synchronized 
with  the  electrocardiogram  (ECO), 
provides  a  means  for  setting  the  infla- 
tion and  deflation  of  the  balloon  with 
the  cardiac  cycle. 

2.  Recommended  classification:  Class 
III  (premarlcet  approval).  The  Panel 
recommends  that  premarltet  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  reconunends 
that  the  intra-aortic  balloon  and  con- 
trol system  be  classified  into  class  III 
because  the  device  is  life-supporting, 
and  because  the  Panel  believes  that 
there  is  insufficient  medical  and  scien- 
tific information  to  establish  a  stand- 
ard to  assure  the  safeHr  and  effective- 
ness of  the  device.  The  Panel  st&ted 
that  controversy  exists  as  to  whether 
the  device  is  even  beneficial  in  many 
situations  in  which  it  is  used,  and  that 
it  is  difficult  to  use  the  device  safely 
and  effectively.  The  Panel  believes 
that  accurate  and  precise  labeling  and 
directions  for  use  are  especially  criti- 
cal. The  Panel  is  concerned  that  the 
various  components  of  the  device 
would  not  function  properly  if  its  mod- 
ular components  were  poorly  matched. 
The  balloon  of  the  device  is  use  within 
the  main  artery  of  intensive  care  pa- 
tients to  aid  the  heart  in  pumping 
blood  throughout  the  body.  Because 
this  portion  of  the  device  is  in  contact 
«ith  tntemal  tissues  and  blood,  the 
materials  used  with  it  require  special 
controls.  Because  the  device  is  typical- 
ly electrically  powered  and  portions  of 
the  device  may  be  in  direct  contact 
with  the  heart,  the  electrical  charac- 
teristics of  this  device;  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  If  the  design  of  the 
device  is  inadequate  for  accurate  and 
precise  blood  pumping,  a  resulting  fail- 
ure could  lead  to  death. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
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to  a  physician  during  placement  or  use 
of  the  balloon  pump,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Ineffective  cardiac  assist:  Faflure  to 
sense  or  synchronize  on  heartbeat  or 
failure  to  inflate  and  deflate  at  the 
proper  intervals  can  lead  to  improper 
or  ineffective  pumping  of  blood.  <c) 
Thromboembolism:  Inadequate  Mood 
compatibility  of  the  materials  used  in 
this  device  and  inadequate  surface 
finish  and  cleanlinesss  can  lead  to  po- 
tentially debilitating  or  fatal  throm- 
boemtjoli.  (d)  Aortic  rupture  of  dissec- 
tion: Improper  sizing  or  overinflation 
of  the  balloon  can  cause  a  rupture  in 
the  main  artery,  (e)  Limb  ischemia: 
Improper  operation  of  the  device 
which  restricts  blood  flow  to  the  pe- 
ripheral vascular  tree  results  in  tissue 
ischemia  (deficiency  of  blood  supply  to 
a  portion  of  the  body)  in  the  limbs,  (f ) 
Gas  embolism:  Ball(X)n  rupture  or  a 
leak  in  the  balloon  can  cause  poten- 
tially debilitating  or  fatal  gas  emboli 
to  escape  into  the  bloodstream,  (g)  He- 
molysis: Poor  material-blood  compati- 
bility or  excessive  disruption  of  the 
normal  hemodynamic  flow  patterns 
can  cause  hemolysis  (destruction  of 
red  blood  cells). 

Proposed  Classitication 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  intra-aortic  balloon 
and  control  system  be  classified  into 
class  III  (premarket  approval).  The 
Commissioner  believes  the  device  is 
purported  or  represented  to  be  for  a 
use  (maintaining  blood  circulation 
during  certain  types  of  heart  failure) 
in  supporting  or  sustaining  human 
life.  The  Federal  Food,  Drug,  and  Cos- 
metic Act  requires  the  Commissioner 
to  classify  a  life-supporting  or  life-sus- 
taining device  into  class  III  unless  the 
Commissioner  determines  that  pre- 
market approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness.  In 
this  case,  the  Commissioner  has  deter- 
mined that  premarket  approval  is  nec- 
essary. The  Commissioner  t)elieves 
that  insufficient  -information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371  (a)))  and  under  au- 
thority delegated  to  him  (21  CPR  5.1). 
the  Commi.«-sioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
S  807.3535  as  follows: 


9  876.3535     Intra-aortk    balloon    and    con- 
trol fyttcm.  • 

(a)  Identification.  An  intra-aortic 
balloon  and  control  system  is  a  device 
that  consists  of  an  Inflatable  balloon, 
which  is  placed  in  the  aorta  to  im- 
prove cardiovascular  functioning 
during  certain  life-threatening  emer- 
gencies, and  a  control  system  for  regu- 
lating the  inflation  and  deflation  of 
the  balloon.  The  control  system, 
which  monitors  and  is  sjmchronized 
with  the  electrocardiogram,  provides  a 
means  for  setting  the  inflation  and  de- 
flation of  the  balloon  with  the  cardiac 
cycle. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8.  1979,  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Room  4-65.  5600  Fishers 
Lane.  Rockvllle,  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  do<;u- 
ment.  Received  comments  may  t>e  seen 
in  the  above  office  t>etween  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated  February  26,  1979. 

JOSfTH  P.  HlLE, 

Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  79-«183  FUed  3-^-79:  8:49  am) 
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Oaatifacfion  of  Vantrkuiar  ty^M  (A»ti*t) 
Oavkat 

AGENCY:  Food  and  Drug  Administrar 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ventricular  bypass  (assist) 
devices  into  class  III  (premarket  ap- 
proval). The  FDA  is  also  publishing 
the  reconunindation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
at  a  date  to  be  set  in  a  future  regula- 
tion. Each  application  includes  infor- 
mation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering  public   comments,   FDA   will 


issue  a  final  regulation  classifying  the 
device.  These  actions  are  t)eing  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
iMised  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockvllle.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Eklucation,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  ventricular  bypass  (assist)  devices: 

1.  Identification:  A  ventricular 
bypass  (assist)  device  is  a  device  that 
assists  the  left  or  right  ventricle  in 
maintaining  circulatory  blood  flow. 
These  devices  are  either  totally  or  par- 
tially implanted  in  the  body. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  ventricular  bypass  (assist) 
device  be  classified  into  class  III  be- 
cause the  device  is  an  implant  used  in 
a  life-sup[>orting  situation.  It  is 
powered  by  either  a  pneumatic,  hy- 
draulic, or  electical  source,  and  failure 
of  the  power  source  can  lead  to  death. 
In  addition,  physical,  chemical,  and 
biological  properties  of  materials  used 
in  the  blood-contacting  surfaces  of  the 
device  have  not  been  fully  established, 
and  there  are  divergent  opinions  about 
these  materials.  At  this  time,  the 
device  is  primarily  Investigational.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  also  be- 
lieves that  a  performance  standard 
would  not  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and.  moreover,  that  there  is 
not  sufficient  information  to  establish 
a  standard  to  provide  such  assurance. 
For  these  reasons,  the  Panel  believes 
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that  premarket  approval  is  necessary 
to  assure  the  safety  and  effectiveness 
of  the  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device,  their  pecfonal  Icnowledge  of. 
and  experience/^th,  the  device,  and 
the  experimelltal  nature  of  the  device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  can  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Excessive  hemolysis:  Poor  design  of 
the  hemodynamic  charactristlcs  of  the 
device  can  lead  to  excess  hemolysis,  (c) 
Inability  to  support  life:  Inaccurate 
pressure  or  flow  control  or  improper 
synchronization  can  impede  the  abili- 
ty of  the  device  to  support  life,  (d) 
Cardiac  arrhythmias  or  electrical 
shcxrk:  Excessive  electrical  leakage  cur- 
rent can  disturb  the  normal  electro- 
physiology  of  the  heart,  leading  to  the 
onset  of  cardiac  arrhythmias.  Electri- 
cal leakage  cxirrent  can  also  cause  elec- 
trical shock  to  a  physician  during  the 
placement  or  use  of  the  device,  and 
this  can  lead  to  iatrogenic  complica- 
tions, (e)  Interference  with  other 
organs:  Because  of  Its  size  and  the  lo- 
cation of  its  implantation,  the  device 
may  interfere  with  the  functioning  of 
other  organs,  (f)  Damage  to  blood  ves- 
sels: The  mechanical  design  of  the  at- 
tachments is  associated  with  the  possi- 
bility of  damage  to  blood  vessels  at  at- 
tachin;ient  points,  (g)  Inability  to  main- 
tain long-term  support:  Low  fatigue 
life  Of  the  materials  used,  or  poor 
quality  control  In  construction,  can 
lead  to  premature  breakdown  of  the 
device. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  ventricular  bypass 
(assist)  device  be  classified  into  class 
III  (premarket  approval).  The  Com- 
missioner notes  the  controversy  sur- 
rounding the  development  of  the  left 
ventricular  assist  device,  including  dif- 
fering philosophies  among  experts  in 
the  field  involving  optimum  materials, 
hemodynamic  performance,  and  power 
source.  The  Commissioner  also  cites 
the  work  presented  on  December  12- 
14,  1977,  at  the  Devices  and  Technol- 
ogy Branch  Contractor's  Conference 
of  the  National  Heart.  Lung,  and 
Bl(x>d  Institute  as  Indicative  of  the  in- 
vestigational nature  of  this  device. 
This  dcxnunent  is  on  file  in  the  office 
of  the  Hearing  Clerk.  Food  and  Drug 
Administration.  The  Commissioner  be- 
lieves the  device  is  purported  or  repre- 
sented to  be  for  a  use  (maintaining  clr- 
ctilatlon  in  certain  case  of  heart  f  all- 
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ure)  in  supporting  or  sustaining 
human  life.  The  device  is  intended  to 
be  implanted  in  the  human  body.  The 
Federal  Pood,  Drug,  and  Cosmetic  Act 
requires  the  Commissioner  to  classify 
an  implant  or  a  life  supporting  or  life 
sustaining  device  into  class  III  unless 
the  Conmiissioner  determines  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
In  this  case,  the  Commissioner  has  de- 
termined that  premarket  approval  Is 
necessary.  The  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device./ 
and  establish  a  performance  standaro' 
to  provide  this  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stet.  1055.  90  Stat.  540-546 
(21  UJ3.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
9  870.3545  as  foUows: 

9870.3545    Ventricular  bypass  (assist)  de- 
vices, 

(a)  Identification.  A  ventricular 
bypass  (assist)  device  is  a  device  that 
assists  the  left  or  right  ventricle  in 
maintaining  circulatory  blood  flow. 
These  devices  are  either  totally  or  par- 
tially Implanted  In  the  body. 

(b)  Classification,  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979.  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockvllle,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  neading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26, 1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  79-6184  FUed  3-8-79:  8:45  ami 
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[31  cm  PoH  troi 

(Docket  No.  78N-1489] 

MflMCAL  DfVICiS 

amsirMoMon  of  External  Pac«mak*r  PwIm 
CafMratora 

AGENCY:  Pood  and  Drug  Administra- 
tion. » 
ACTION:' Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  external  pacemaker  pulse 
generators  into  class  III  (premarket 
approval).  The  PDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
PDA  a  premarket  approval  application 
at  a  date  to  be  set  in  a  future  regula- 
tion. Each  application  includes  infor- 
mation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments,  PDA  will 
issue  a  final  regulation  classifying  the 
device.  The.se  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Pood  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT:  , 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HPK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendatiom 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  external  pacemaker  pulse  gener- 
ators: 

1.  Identification:  An  external  pace- 
maker pulse  generator  is  a  device  that 
has  a  power  supply  and  electronic  cir- 
cuits that  produce  a  periodic  electrical 
pulse    to   stimulate    the    heart.   This 
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device,  which  is  used  outside  the  body. 
Is  used  as  a  temporary  substitute  for 
the  heart's  intrinsic  pacing  system 
until  a  permanent  pacemaker  can  be 
implanted,  or  to  control  irregular 
heartbeats  in  patients  following  cardi- 
ac surgery  or  a  myocardial  infarction. 
The  device  may  have  adjustments  for 
Impulse  strength,  duration.  R-wave 
sensitivity,  and  other  pacing  variables. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Simunary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  external  pacemaker  pulse  gener- 
ators be  classified  into  class  III  be- 
cause the  device  provides  temporary 
life-support.  The  Panel  believes  that 
premarket  approval  is  necessary  to 
assure  Its  safety  and  effectiveness. 
The  device  is  In  contact  with  the  pa- 
tient's heart  through  a  pacemaker 
electrode  catheter.  Certain  kinds  of 
failure  could  cause  this  device  to  emit 
Inappropriate  electrical  signals,  which 
could  cause  cardiac  Irregularities  and 
death.  Failure  of  the  power  source, 
usually  a  battery,  could  lead  to  cardiac 
standstill  or  other  pacing  irregulari- 
ties. Although  the  device  may  be  In 


cardiac  arrythmlas.  (d)  Improper 
pacing  rate:  An  electronic  circuit  fail- 
ure or  an  inaccurate  rate  controller  in 
the  circuit  can  cause  improper  pacing 
rates. 

Proposed  Classificatioh 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  external  pacemaker 
pulse  generator  be  classified  Into  class 
III  (Premarket  approval).  The  Com- 
missioner believes  the  device  Is  pur- 
ported or  represented  to  be  for  a  use 
(maintaining  heart  function  by  electri- 
cal stimulation)  in  supporting  or  sus- 
taining human  life,  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  the 
Commissioner  to  classify  a  life  sup- 
porting or  life  sustaining  device  Into 
class  III  unless  the  Commissioner  de- 
termines that  premarket  approval  Is 
not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  ef- 
ifectlveness.  In  this  case,  the  Commis- 
sioner has  determined  that  premarket 
approval  Is  necessary.  The  Commis- 
sioner believes  that  Insufficient  Infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  insufficient  in- 


contact  with  the  patient's  skin,  the  ^  formation  exists  to  establish  a  per- 
materials  that  touch  the  patient  ire  ^  formance  standard  to  provide  this  as- 
generally   acceptable   and   require  no     surance 


additional  controls.  Performance  char- 
acteristics, including  accuracy,  repro- 
ducibility, and  any  limitations  on  the 
rate  and  level  of  the  output  stimuli 
and  the  Input  sensitivity  of  the  device, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  also  believes  that  a 
performance  standard  would  not  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and,  moreover,  that  there  Is  not  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
reconunendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device,  their  personal  knowledge  of, 
and  experience  with,  the  device,  and 
its  life-supporting  function. 

5.  Risks  to  health:  (a)  Failure  to 
pace:  A  failure  of  the  electronic  cir- 
cuitry can  cause  fsdlure  to  pace  the  pa- 
tient's heart,  (b)  Improper  pacing: 
Electromagnetic  Interference  with  the 
pacemaker  electronics  or  Improper 
sensing  by  the  pacemaker  can  lead  to 
improper  pacing,  (c)  Cardiac  arryth- 
mlas: Pacing  during  vulnerable  periods 
of  the  cardiac  cycle  due  to  a  sensing 
failure  of  the  pacemaker  can  Induce 


Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  .513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFI^5.1). 
the  Commissioner  proposes  to  aunend 
Part  870  In  Subpart  D  by  adding  new 
§  870.3600  as  follows: 

§  ir70.3«OO    External  pacemaker  paliie  gen- 
erator. 

(a)  Identification.  An  external  pace- 
maker pulse  generator  is  a  device  that 
has  a  power  supply  and  electronic  cir- 
cuits that  produce  a  periodic  electrical 
pulse  to  stimulate  the  heart.  This 
device,  which  Is  used  outside  the  body. 
Is  used  as  a  temporary  substitute  for 
the  heart's  Intrinsic  pacing  system 
until  a  permanent  pacemaker  can  be 
Implanted,  or  to  control  Irregular 
heartbeats  In  patients  following  cardi- 
ac surgery  or  a  myocardial  Infarction. 
The  device  may  have  adjustments  for 
Impulse  stength,  duration.  R-wave  sen- 
sitivity, and  other  pacing  variables. 

(b)  Classification,  class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
(insert  date  60  days  after  date  of  publi- 
cation in  the  Federal  Register) 
submit  to  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration. 
Rm.  4-65.  5600  Fishers  Lane.  Rock- 
ville. MD  20857,  written  comments  re- 
garding this  proposal.  Four  copies  of 
all  comments  shall  be  submitted, 
except   that   individuals   may   submit 


single  copies  of  comments,  and  shall 
be  indentlfied  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in 
the  heading  of  this  document.  Re- 
ceived comments  may  be  seen  in  the 
above  office  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
IFR  Doc.  79-6185  Piled  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

Clastificatien  of  Implantabia  Pac»maic»r  Pult* 
G«lt*ftrtert 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  implantable  pacemaker 
pulse  generators  into  class  III  (pre- 
market approval).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  into  class  III  is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  PDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a 
future  regulation.  Each  application  in- 
cludes information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Pood  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 


PROPOSED  RULES 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  implantable  pacemaker  pulse  gener- 
ators: 

1.  Identification:  An  implantable 
pacemaker  pulse  generator  is  a  device 
that  has  a  power  supply  and  electronic 
circuits  that  produce  a  periodic  electri- 
cal pulse  to  stimulate  the  heart.  This 
device  is  used  as  a  substitute  for  the 
heart's  intrinsic  pacing  system  to  cor- 
rect both  Intermittent  and  continuous 
cardiac  rhythm  disorders.  This  generic 
term  Includes  triggered,  inhibited,  and 
asynchronous  devices  Implanted  in  the 
human  body. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recofnmends  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  Implantable  pacemaker  pulse 
generator  be  classified  In  class  III  be- 
cause the  device  Is  Implanted  and  life- 
supporting  and  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
This  device  Is  Intended  to  be  used  over 
a  period  of  years  to  pace  a  heart  with 
a  natural  pacing  defect.  It  is  surgically 
Implanted  in  patients  with  heart 
pacing  or  conduction  defects.  The  pa- 
tients may  be  totally  dependent  upon 
this  device  for  their  continued  surviv- 
al. The  Panel  states  that,  although  a 
proposed  standard  has  been  written.  It 
does  not  cover  all  the  performance 
characteristics  of  the  device.  The 
Panel  noted  further  that  the  proposed 
standard  is  not  widely  accepted.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  the  device.  In  addition,  the 
Panel  believes  that  sufficient  scientific 
and  medical  data  do  not  exist  to  estab- 
lish a  complete  standard  to  assure  the 
safety  and  effectiveness  of  particular 
aspects  of  the  device. 

4.  Suinmary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device,  their  personal  knowledge  of 
and  experience  with  the  device,  and 
the    life-supporting    function    of    the 

'device. 

5.  Risks  to  health:  (a)  Failure  to 
pace:  A  failure  of  the  electronic  cir- 
cuitry or  early  battery  depletion  can 
cause  failure  to  pace  the  patient's 
heart,  (b)  Improper  pacing  cycle:  Elec- 
tromagnetic interference  with  pace- 
maker electronics  or  improper  sensing 
by  the  pacemaker  can  lead  to  improp- 
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er  pacing,  (c)  Arrhythmias:  A  sensing 
failure  of  the  pacemaker  during  vul- 
nerable periods  of  the  cardiac  cycle 
can  induce  cardiac  arrhythmias,  (d) 
Improper  pacing  rate:  An  electronic 
cifcuit  failure  or  an  inaccurate  rate 
controller  in  the  circuit  can  cause  im- 
proper pacing  rates,  (e)  Tissue 
damage:  If  the  materials,  surface 
finish,  or  cleanliness  of  this  device  are 
Inadequate,  damage  to  the  local  tissue 
may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  reconmiendation  and  Is  pro- 
posing that  the  Implantable  pacemak- 
er pulse  generator  be  classified  into 
class  III  (premarket  approval).  The 
Commissioner  believes  the  device  Is 
purported  or  represented  to  be  for  a 
use  (maintaining  heart  function  by 
electrical  stimulation)  in  supporting  or 
sustaining  human  life.  The  device  is 
Intended  to  be  implanted  in  the 
human  body.  The  Federal  Food,  Drug, 
and  Cosmetic  Act  requires  the  Com- 
missioner to  classify  an  implant  or  a 
life  supporting  or  life  sustaining  device 
into  class  III  unless  the  Commissioner 
determines  that  premarket  approval  is 
not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  ef- 
fectiveness. In  this  case,  the  Commis- 
sioner has  determined  that  premarket 
approval  Is  necessary.  The  Conunis- 
sioner  believes  that  insufficient  infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  Insufficient  in- 
formation exists  to  establish  a  per- 
formance standard  to  provide  this  as- 
surance. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§870.3610  as  foUows: 

S  870.3610    Implantable    pacemaker    pulse 
generator. 

(a)  Identification.  An  implantable 
pacemaker  pulse  generator  is  a  device 
that  has  power  supply  and  electronic 
circuits  that  produce  a  periodic  electri- 
cal pulse  to  stimulate  the  heart.  This 
device  is  used  as  a  substitute  for  the 
heart's  Intrinsic  pacing  system  to  cor- 
rect both  intermittent  and  contlnous 
cardiac  rhythm  disorders.  This  generic 
term  Includes  triggered,  inhibited,  and 
asynchronous  devices  implanted  in  the 
human  body. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
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Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  thtf  above  office  between  the  hours 
of  9-a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  79-6186  PUed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Clotsiricotion  of  PcK*mali«r  Lead  Adapfert 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule.        ^ 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pacemaker  lead  adaptors 
into  class  III  (premarket  approval). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  III.  The 
effect  of  classifying  a  device  into  class 
III  is  to  provide  for  each  manufacturer 
of  the  device  to  submit  to  FDA  a  pre- 
market approval  application  at  a  date 
to  be  set  In  a  future  regulation.  Each 
application  includes  information  con- 
cerning safety  and  effectiveness  tests 
of  the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissions  of  Food  and  Drugs 
proposes  that  tne  final  regulation 
based  on  this  proposal  l)ecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glen  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
,     Spring.  MD  20910,  301-427-7559. 


PROPOSED  RULES 

SUPPLEMENTARY  INFORMATION: 

Panel  Recoioiewdation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion regarding  classification  of  pace- 
maker lead  adaptors: 

1.  Identification:  A  pacemaker  lead 
adaptor  Is  a  device  used  to  adapt  a 
pacemaker  lead  so  that  It  can  be  con- 
nected to  a  pacemaker  pulse  generator 
produced  by  a  different  manufacturer. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  devicebe  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  panel  recommends 
that  the  pacemaker  lead  adaptor  be 
clasified  Into  class  III  because  the 
device  Is  Implanted,  life-supporting, 
and  presents  a  potential  unreasonable 
risk  of  Illness  or  injury.  This  device 
electrically  and  mechanically  connects 
a  pacemaker  lead  to  a  different  manu- 
facturers  pacemaker.  It  serves  a  vital 
purpose  and  is  generally  used  when  a 
pacemaker  is  replaced  by  another 
pacemaker  made  by  a  different  manu- 
facturer. Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  -Compatibility. 
Including  requirements  for  adequate 
surface  finish  and  cleanliness,  which 
may  affect  the  degree  of  compatibil- 
ity. The  Panel  believes  that  the  device 
can  create  a  hazard  to  the  life  of  the- 
patient  if  It  Is  not  manufactured  or 
employed  properly.  The  device  Is  used 
with  other  devices  In  a  system  that 
may  be  hazardous  If  not  satisfactorily 
assembled,  used,  and  maintained.  The 
Panel  believes  that  there  are  insuffi- 
cient medical,  engineering,  and  scien- 
tific data  to  establish  a  performandp 
standard  to  assure  the  safety  and  ef- 
fectiveness of  this  life-supporting 
device,  and.  therefore,  that  premarket 
approval  Is  necessary. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
meml)ers  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device,  their  personal  knowledge  of. 
and  experience  with,  the  device,  and 
the  life-supporting  function  of  the 
device. 

5.  Risks  to  health:  (a)  Improper 
pacing:  Poor  mehanclal  or  electrical 
design  could  cause  a  failure  to  proper- 
ly pace  the  patient's  heart,  (b)  Failure 
to  pace:  Electrical  or  mechanical  in- 
compatibility leading  to  conductor 
breakage  or  electrochemical  corrosion 
can  cause  failure  to  pace  the  patients 
heart.  Also,  the  use  of  poor  sealant 
materials  that   allow. water   to  enter 


into  the  electrical  Junction  between] 
the  pacemaker  and  Its  pacing  lead  dl-| 
verts  the  current  from  the  heart  and 
causes  failure  to  pace,  (c)  Tissue 
damage:  Insufficiently  biocompatible 
materials  can  lead  to  adverse  tissue  re- 
actions, j 

Proposed  Classipicatioh 

The  Commissioner  agrees  with  the 
Paner.s  reconmiendatlon  and  Is  pro- 
posing that  the  pacemaker  lead  adapt- 
or be  classified  into  class  III  (premar- 
ket approval).  The  Commissioner  be- 
lieves the  device  Is  purported  or  repre- 
sented to  be  for  a  use  (maintaining 
heart  function  by  electrical  stimula- 
tion) in  supporting  or  sustaining 
human  life.  The  device  Is  intended  to 
be  Implanted  In  the  human  body.  The 
Federal  Food.  Drug,  and  Cosmetic  Act 
requires  the  Commissioner  to  classify 
an  implant  or  a  life-supporting  or  life- 
sustaining  device  into  class  III  unless 
the  Commissioner  determines  that 
premarket  approval  Is  not  necessary  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness.  In 
this  case,  the  Commissioner  has  deter- 
mined that  premarket  approval  Is  nec- 
essiiry.  The  Commissioner  believes 
that  Insufficient  Information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  Insufficient  Information 
exists  to  establish  a  performace  stand- 
ard to  provide  this  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  D  by  adding  new 
S  870.3620  as  follows: 

§  870.3620    Pacemaker  lead  adaptor. 

(a)  Identification.  A  pacemaker  lead 
adaptor  is  a  device  used  to  adapt  a 
pacemaker  lead  so  that  it  can  be  con- 
nected to  a  pacemaker  pulse  generator 
produced  by  a  different  manufacturer. 

(b)  Classification.  Class  111  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  l)etween  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs 
[FR.  Doc.  79-6187  PUed  3-8-79;  8:45  am] 
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[21  CFR  Port  870] 
I      [Docket  No.  78N-1492] 
MEDICAL  DEVICES 

CloMificotien  of  Pacemaker  Generaler  Function 
Analyzers 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pacemaker  generator  ana- 
lyzers into  class  II  (performance 
standards).  The  FDA  Is  also  publish- 
ing the  reconunendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
PDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

Address:  written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pacemaker  generator  function  ana- 
lyzers: 
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1.  Identification:  A  pacemaker  gener- 
ator function  analj^er  is  a  device  that 
is  connected  to  a  pacemaker  pulse  gen- 
erator to  test  any  or  all  of  the  gener- 
ator's parameters,  including  pulse  du- 
ration, pulse  amplitude,  pulse  rate, 
and  sensing  threshold. 

2.  Recommended  classification:  CHass 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standaa^for  this  device  be  a 
medium  priority.! 

3.  Summary  oi  reasons  for  recom- 
mendation: The"  Panel  recommends 
that  pacemaker  generator  function 
analyzers  be  classified  into  class  II  be- 
cause this  device  is  neither  life-sup- 
porting nor  life-sustaining,  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  Failure  of 
the  device  to  perform  its  analysis  func- 
tion may  lead  to  Improper  cardiac 
pacing  or  cardiac  arrythias.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  measurement  of  pace- 
maker generator  function,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
be'ling.  The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  Itnowl- 
edge  of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Cardiac  arrhyth- 
mias or  improper  pacing:  Inability  of 
the  device  to  accurately  measure  the 
pacemaker's  performance  parameters 
may  result  in  the  implantation  of  an 
inappropriate  or  poorly  functioning 
pacemaker. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  pacemaker  generator 
function  analyzer  be  classified  into 
class  II  (performance  standards).  The 
Commissioner  believes  that  a  perform- 
ance standard  is  necessary  for  this 
device  because  general  controls  by 
themselves  are  Insufficient  to  control 
the  rislts  to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  Is  sufficient  Infor- 
mation to  establish  a  standard  to  pro- 
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vide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Therefore,  under  the  Pederad  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  UJS.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3630  as  follows: 

§  870.3630    Pacemaker  generator  function 
analyzers. 

(a)  Identification.  A  pacemaker  gen- 
erator function  analyzer  is  a  device 
that  is  connected  to  a  pacemaker  pulse 
generator  to  test  any  or  all  of  the  gen- 
erator's parameters,  including  pulse 
duration,  pulse  amplitude,  pulse  rato. 
and  sensing  threshold. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons,  may.  on  or 
before  May  8.  1979  submit  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rock\'ille.  MD  20857. 
written  comments  regarding  this  pro- 
posal. Four  copies  of  all  comments 
shall  be  submitted,  except  that  indi- 
viduals may  submit  single  copies  of 
comments,  and  shall  be  identified  with 
the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of 
this  dcxniment.  Received  comments 
may  be  seen  in  the  above  office  be- 
tween the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissionet 
for  Regulatory  Affairs. 

[PR  Doc.  79-6188  Piled  3-8-79;  8:45  ^] 
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[21  CFR  Port  870] 

[Docket  No.  78N-1493] 

MEDICAL  DEVICES  . 

Clattification  of  Indirect  Pocemoiier  Oenerertor 
Function  Analyzer* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY.  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  indirect  pacemaker  gener- 
ator function  analyzers  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  Into  class  II  Is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  saKty  and  effectiveness  of  the 
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device.  After  considering  pmblic  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  talten  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
ba.sed  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerli  (HPA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  indirect  pacemaker  generator  func- 
tion analyzers: 

1.  Identification:  An  indirect  pace- 
maker generator  function  analyzer  is 
an  electrically  powered  device  that  is 
used  to  determine  pacemaker  function 
or  pacemaker  battery  function  by  peri- 
odically monitoring  an  implanted 
pacemaker's  pulse  rate  and  pulse 
uidth.  The  device  is  noninvasive,  and 
it  detects  pacemaker  pulse  r.ate  and 
width  via  external  electrodes  in  con- 
tart  with  the  patients  skin. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  indirect  pacemaker  generator 
function  analyzer  be  classified  into 
class  II  l)ecause  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  This  device  is  at- 
tached to  the  l)ody  through  surface 
electrodes  and  is  used  in  a  clinical  en- 
vironment where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g..  electrical  leakage  current, 
need  to  meet  certain  requirements. 
Failure  of  the  device  to  perform  its 
analysis  function  may  lead  to  improp- 
er cardiac  pacing  or  cardiac   arryth- 
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mias.  Performance  characteristics.  In- 
cluding accuracy,  reproducibility,  and 
any  limitations  on  the  device's  mea- 
surement of  pacemaker  generator 
function,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  jlevlce.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  la  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  which  can  lead  to  onset  of 
cardiac  arrhythmias,  (b)  Misdiagnosis: 
Inadequate  design  of  the  device  affect- 
ing its  ability  to  sense  pacemaker  gen- 
erator function  can  lead  to  Inaccurate 
diagnostic  d^ita.  If  inaccurate  diagnos- 
tic data  are  used  in  managing  the  pa- 
tient, the  physician  may  prescribe  a 
course  of  treatment  that  places  the 
patient  at  risk  unnecessarily. 

Proposed  Classiftcation 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  Indirect  pacemaker  gener- 
ator function  analyzer  be  classified 
into  c\a^  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health. 

A  performance  standard  would  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  Commissioner  also  believes  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3640  as  follows: 

§!<70.36I0     Indirect    pacemaker    generator 
function  analyzer. 

(a)  Identification.  An  indirect  pace- 
maker generator  function  analyzer  is 


an  electrically  powered  device  that  fa 
used  to  determine  pacemaker  function 
or  pacemaker  t>attery  function  by  peri- 
odically monitoring  an  Implanted 
pacemaker's  pulse  rate  and  pulse 
width.  The  device  Is  noninvasive,  and 
It  detects  pacemaker  pulae  rate  and 
width  via  external  electrodes  in  con- 
tact with  the  patient's  skin. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979.  Submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  79-6189  Piled  3-8-79:  8:45  ami 
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MCIHCAl  OCVICSS 

OattifKation  of  Pac«m«k«r  l>olyiii«ric  M«»lt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pacemaker  polymeric  mesh 
bags  into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  t>e  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glerm  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Rfc<)mmendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  propo.sed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pacemaker  polymeric  mesh  bags: 

1.  Identification:  A  pacemaker  poly- 
meric mesh  bag  is  a  device  used  to 
hold  a  pacemaker  pulse  generator.  It 
is  designed  to  create  a  stable  implant 
environment  for  the  generator. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority.  {\ 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  pacemaker  polymeric  mesh 
bag  t>e  classified  Into  class  II  because 
this  implanted  device  is  neither  life- 
supporting  nor  life-sustaining,  but  Is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  Materials 
used  in  the  device  should  meet  a  gen- 
erally accepted  satisfactory  level  of 
tissue  compatibility,  including  require- 
ments for  adequate  surface  finish  and 
cleanliness,  which  may  affect  the 
degree  of  compatibility.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  reviewed 
the  following  information  from  the 
medical  literature.  The  fabric  mesh 
bag  used  with  a  cardiac  pacemaker 
takes  advantage  of  tissue  Ingrowth  to 
stabilize,  and  to  prevent  migration  of, 
the  pacemaker  generator.  While  the 
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phenomenon  of  tissue  ingrowth  into 
porous  materials  Is  well-known,  it  is 
usually  described  in  passing  without 
great  detail  and  is  not  reported  in  con- 
trolled studies.  Lee  and  Neville  (Ref. 
1)  claim  that,  as  of  1971.  Internal 
moimting  of  artificial  organs  had  re- 
ceived no  specific  attention  in  the 
medical  literature.  However,  both  We- 
solow^ki  (Ref.  2),  In  1962.  and  Braun- 
wald  and  Bull  (Ref.  3).  In  1969.  indicat- 
ed that  an  Increase  in  porosity  of  fab- 
rics Increases  the  Ingrowth  activity  in 
either  vascular  graft  prostheses  or  ar- 
tificial heart  valves.  Lindenauer  et  al. 
(Ref.  4)  also  indicated  better  tissue  in- 
growth In  more  porous  materials,  and 
cited  a  leak-rate  porosity  value  and 
tissue  Ingrowth  correlation.  In  gener- 
al, the  vascular  graft  literature  recog- 
nizes and  discusses  tissue  Ingrowth. 
Many  uses  of  fabrics  for  tissue  fix- 
ation have  been  listed  by  Lee  and  Ne- 
ville (Ref.  1),  Including  heart  valves, 
vascular  grafts,  tracheal  tube  grafts, 
artificial  tendons,  percutaneous  A-V 
shunt  seals,  and  artificial  breasts 
among  many  other  applications.  Some 
other  concerns  expressed  by  Skelton 
(Ref.  5)  Included  specification  of  poly- 
meric composition  and  additives  and 
fabric  configuration  (I.e..  weave,  knit, 
velour.  etc.).  These  concerns  are  also 
being  addressed  by  various  voluntary 
standards  groups. 

5.  Risks  to  health:  Tissue  damage: 
Tissue  damage  can  occur  by  an  ad- 
verse reaction  to  the  material,  infec- 
tion, tearing  of  tissue,  mechanical  fail- 
ure of  the  bag.  and  failure  of  the  bag 
to  contain  or  restrain  the  pacemaker. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  pacemaker  polymeric 
mesh  bag  be  classified  into  class  II 
(performance  standards).  In  arriving 
at  this  decision  the  Commissioner  has 
reviewed  additional  infomiatlon  from 
the  medical  literature  and  has  found 
that  the  phenomenoii  of  tissue  in- 
growth Into  porous  Implanted  material 
is  well  characterized  In  controlled 
animal  studies  and  well  documented  in 
clinical  experience.  The  phenomenon 
has  been  utilized  In  fixation  and  stabi- 
lization of  prostheses  In  vascular  sur- 
gery (Ref.  2).  heart  valve  replacement 
(Ref.  3),  Intraocular  lens  replaceinent 
(Ref.  6),  muscle  and  tendon  repair 
(Refs.  7  and  8),  artificial  joints  in  bone 
(Refs.  7  and  8).  and  percutaneous  vas- 
cular access  (Ref.  9).  The  rate,  of  tissue 
Ingrowth  In  relation  to  time,  pore  size, 
and  percent  porosity  of  the  implant 
was  studies  and  reported  by  Hulbert  et 
al.  (Ref.  8).  Brais  and  Braunwald  (Ref. 
10)  reported  on  a  method  for  acceler- 
and  controlling  and  rate  of 
tissue  TfeCTowth  Into  fabrics  Implanted 
in  the  heaft^J^unn  et  al.  (Ref.  7)  dem- 
onstrated the  mechanical  strength  of 
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the  matrix  formed  by  the  porous  im- 
plant material  and  the  Ingrown  tissue. 
Eaectron  microscopic  scanning  (Refs. 
11  and  12)  and  histologic  examination 
(Refs.  7,  9.  10,  and  13)  of  porous  mate- 
rials implanted  In  various  tissues,  in- 
cluding bone,  muscle  and  soft  tissue, 
have  thoroughly  demonstrated  the  in- 
growth of  tissue  Into  porous  prosthe- 
ses, and  the  mechanical  testing  of  in- 
grown tissue  (Refs.  7  and  8)  has 
proven  the  value  of  this  phenomenon 
in  fixation  and  stabilization  of  pros- 
theses. The  phenomenon  of  tLssue  in- 
growth has  even  provided  a  means  for 
the  development  and  Investigation  of 
autologous  arterial  grafts  (grafts  in 
which  the  donor  and  recipient  are  the 
same  Individual)  by  growing  fibrous 
tissue  In  a  porous  fabric  surrounding  a 
solid  plastic  mold  (Ref.  14).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that,  although  the  device  is  an 
implant,  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 
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Therefore,  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
Ihojily  delegated  to  hfm  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3650  as  follows: 

§  »70..16.'>0     Pacemaker      p«l\  merit       mesh 
bajf. 

(a)  Identification.  A  pacemaker 
polymeric  mesh  bag  is  a  device  used  to 
hold  a  pacemaker  pulse  generator  that 
is  designed  to  create  a  stable  implant 
environment  for  the  pulse  generator. 

(b)  Classification.  Cla.s,s  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food,  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Recieved  comments  may  be  seen 
in  the  above  officfe  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner, 
for  Regulatory  Affairs. 
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MEIMCAl  DCVICf  S 

Cl«t«ificati«n  of  Pacemaker  Chargars 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Ls  issuing  for 
public  comment'a  proposed  regulation 
classifying  pacemaker  chargers  Into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  .standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  ajinal  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Avenue.  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Recisteh  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  th^following  recommenda- 
tion regarding  classification  of  pace- 
maker chargers: 

1.  Identification:  A  pacemaker 
charger  is  a  device  used  transcutan- 
eously  to  recharge  the  batteries  Df  a 
rechargeable  pacemaker. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation:   The    Panel    recommends 


that  pacemaker  chargers  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  Is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  .used.  This  device  Is  at- 
tached directly  to  the  surface  of  the 
IxKly  and  Ls  used  in  a  clinical  environ- 
ment where  excessive  leakage  current 
can  be  a  serious  hazard.  Thus  the  elec- 
trical characteristics  of  this  device, 
e.g..  electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  recharging  capability, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  tiser  through 
special  labeling.  The  device  U  used 
with  other  devices  in  a  system  that 
may  l>e  hazardotis  if  not  satisfactorily 
as^mbled.  used,  and  maintained.  The 
Panel  t)elieves  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  and  electri- 
cal characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Pacemaker 
slowly  stops  functioning:  Failure  of 
the  device  to  recharge  the  battery  or  a 
misindication  of  the  amount  of  re- 
charging can  cause  the  pacemaker  to 
fail  prematurely  due  to  battery  deple- 
tion, (c)  Tissue  bum:  Thermal  bums 
to  the  tissues  adjacent  to  the  pace- 
maker can  result  from  overcharging 
by  the  device,  (d)  Failure  of  the  pace- 
maker Overcharging  by  the  device  can 
lead  to  damage  to  the  pacemaker  and 
result  In  pacemaker  failure. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  pacemaker  charger  be 
classified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
fomnandf  standard  would  provide  rea- 
soiTfebl«i4ssurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 


sioner also  believes  that  there  Is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  reasonable  assurance  of 
the  safely  and  effectivenes  of  the 
device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3670  as  follows: 

S  870.3670     Pacemaker  charge*. 

(a)  Identification.  A  pacemaker 
charger  Is  a  device  used  transcutan- 
eously  to  recharge  the  batteries  of  a 
rechargeable  pacemaker. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979,  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  79-6191  Filed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Clattificatien  of  Parmartanl  and  Tamperary 
Pacemahar  Eloctredat 

AGENCY:  Food  and  Drug  Administra- 
tion. 

4 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (P13A)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  permanent  and  temporary 
pacemaker  electrodes  into  class  III 
(premarket  approval).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  Into  class  III  Is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a 
future  regulation.  Each  application  in- 
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eludes  information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305),  Pood  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Dureau  of 
Medlcah  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  permanent  and  temporary  pace- 
maker electrodes: 

1.  Identification:  Permanent  and 
temporary  pacemaker  electrodes  are 
flexible  Insulated  electrical  conductors 
with  one  end  connected  to  a  pacemak- 
er pulse  generator  and  the  other  end 
applied  to  the  heait.  The  device  is 
used  to  transmit  a  pacing  electrical 
stimulus  from  the  pulse  generator  to 
the  heart  and/or  to  transmit  the  elec- 
trical signal  of  the  heart  to  the  pulse 
generator. 

2.  Recommended  classification: 
Class  III  (premarket  approval).  The 
Panel  recommends  that  premarket  ap- 
proval of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  permanent  and  temporary  pace- 
maker electrodes  be  classified  Into 
class  III  because  this  device  is  life-sus- 
taining, and  there  Is  Insufficient  scien- 
tific and  medical  data  to  develop  a 
standard  to  assure  tlve  safety  and  ef- 
fectivfeness  of  the  device.  The  elec- 
trode is  Implanted  Into  the  body  and 
can  be  In  direct  contact  with  the 
blood/^^aterials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  device  provides  an 
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electrical  path  between  a  pacemaker 
and  the  heart.  An  Interruption  or 
short  circuit  of  this  path  could  inter- 
fere with  proper  pacing  of  the  heart. 
Certain  characteristics  of  the  device 
must  be  maintained  by  proper  con- 
struction and  storage.  The  device  is 
used  with  other  devices  In  a  system 
that  may  be  hazardous  If  not  satisfac- 
torily assembled,  used,  and  main- 
tained. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.  The  Panel  found  further  sup- 
port for  their  recommendation  In  the 
medical  literature.  The  electrode  lead 
transmits  the  electrical  signal  from 
the  pulse  generator  to  the  he^  and 
directly  stimulates  the  myocardium. 
Several  varieties  of  electrode  design 
are  used  to  fulfill  the  role  of  the  elec- 
trode lead.  The  two  basic  categories  of 
electrodes  are  endocardial  and  myo- 
cardial. More  than  90  percent  (Ref.  1) 
of  all  pacemaker  Implants  use  the  en- 
docardial type.  Although  they  are  of 
two  general  types  (bipolar  and  mono- 
polar), endocardial  electrode  leads  are 
of  a  number  of  geometrical  configura- 
tion designed  to  reduce  the  current 
drain  per  pulse  and  to  avoid  electrode 
displacement  and  corrosion.  Some  ex- 
perimental endocardial  electrodes, 
such  as  the  differential  current  densi- 
ty electrode  and  the  capacitor  elec- 
trode, have  been  developed  to  mini- 
mize electrode  corrosion  and  tissue  re- 
action problems.  Myocardial  electrode 
leads  also  are  available  in  many  forms. 
Including  corkscrew-mesh  and  suture 
types,  which  are  secured  by  sutures  or 
a  combination  of  electrode  screw-in 
and  tissue  Ingrowth  Into  the  mesh. 
Myocardial  electrode  leads  can  be  used 
alone  as  a  monopolar  system,  or  In 
pairs  as  a  bipolar  system,  and  they  can 
be  made  in  bipolar  single  lead  form. 
The  terms  monopolar  and  bipolar  ac- 
tually refer  to  the  number  of  poles  lo- 
cated at  the  heart  and  not  to  the  total 
number  of  poles,  since  all  pacemakers 
have  both  a  ditthode  and  an  anode.  In 
the  monopolar  system  the  cathode  is 
on  the  lead  at  the  heart  and  the  anode 
is  a  metal  plate  on  the  generator  pack- 
age. The  medical  literature  lists  the 
following  materials  used  In  pacemaker 
electrodes  and  leads:  cardiac  elec- 
trodes—platiimi-lridium  and  cobalt- 
nickel  (Elgiloy);  generator  anode- 
stainless  steel  titanium;  lead  wires- 
stainless  steel  and  platinum-iridium; 
lead  Insulation— silicone  rubber  and 
Teflon.  Lead  wires  are  usually  manu- 
factured from  various  forms  of  multi- 
ple helical  colls  or  multiple  strands  to 
reduce  breakage  by  distributing  stress 
during   flexion   throughout   the   wire 
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and,   by   providing    redundancy,    pre- 
venting a  single  break  from  causing 
conduction  failure.  The  complication 
most  frequently  listed  in  the  medical 
literature    is    lead    fracture    (refs.    1 
through  4,  6  through  8.  11,  and  16), 
which  is  sometimes  broken  do^Ti  into 
wire   breakage   and   insulation   break- 
age. Roy  (Ref.  1)  discusses  the  u.se  of 
helically  coiled  wires  to  increase  the 
longevity    of    pacemaker    leads,    but 
states  that  the  optimum  design   ha-s 
not   yet   been   determined   in   clinical 
trials.    With    increasing    battery    life, 
leads   will   need  to  withstand   an   in- 
creased number  of  flexion  cycles  and 
may  need  to  t>e  redesigned  to  ensure 
safety.  Grogler.  et  al.,  (Ref.   2)  indi 
cates  a  lead  breakage  rate  of  6.6  per- 
cent in  endocardial  leads;  Green  (Ref. 
7)   indicates  a  breakage   rate  of  23.4 
percent  for  an  older  lead  design  and 
1.2  percent  for  a  lead  of  more  recent 
design.    Another    problem    frequently 
mentioned  in  the  medical  literature  is 
■  electrode       displacement      (Refs.       2 
through  4.  7,  8.  14,  and  16).  Although 
the  configuration  of  the  lead  can  be 
designed  so  that   diisiacemcnt   is  re- 
duced, improper  placement  at  the  time 
of  surgery  can  also  cause  displacement 
(Ref.  4).  Hence,  this  problem  is  com- 
plexly related  to  both  design  and  oper- 
ative procedure.  Groglers  (Ref.  2)  re- 
sults indicate  a  dislocation  rate  of_ll 
percent.  Related  to  electrode  displace- 
ment is  the  problem  of  diaphragmatic 
contractions,  which  can  be  caused  by  a 
malpositioned     electrode     stimulating 
the  phrenic  nerve  (Refs.  2  and  4).  The 
lliird  most  commo.nly  cited  complica- 
tion is  vexit  block"  (Refs.  2  through  4. 
6,  7.  14,  and  16),  which  is  the  failure  to 
achieve  pacing  due   to  a  rise  in   the 
stimulation    threshold    to    a    current 
value    above    the   generators   current 
output.  This  condition  is  caused  by  the 
natural  development  of  a  nonexcita- 
ble,  fibrous  tissue  sheath  around  the 
electrode    tip.    Threshold    ri.se    occurs 
after  all  electrode  Implajntations  and 
usually  levels  off  after  ajiproximately 
2  weeks  (Ref.  1).  If  the  sheath  that  is 
formed  can  be  minimized,  then  thresh- 
old   rise    is    also    reduced    and    "exit 
block"     can     be     reduced     in     turn. 
Groglers  (Ref.  2)  results  indica(te  that 
•exit  block"  occurs  1.6  percent  of  the 
time:    Green    (Ref.    7)    shows    "exit 
blocks"  of  1  to  8  percent  for  endocar- 
dial leads  and  5  to  6  percent  for  myo- 
cardial leads.  Green's  8  percent  figure 
is  for  an  older  electrode  design;  the 
newer  designs  tested  showed  a  1  to  2 
percent  incidence  of  "exit  block."  An- 
other complication  listed  in  the  litera- 
ture is  cardiac  perforation  (Refs.  2.  4, 
6.  8.  13.  and  14).  Its  incidence  is  report- 
ed to  be  between  0.7  percent  (Ref.  2) 
and  7.1  percent  (Ref.  4).  Perforation 
has  also  been  reported  to  lead  to  dia- 
phragm contractions  (Ref.   6).   Infec- 
tion is  generally  listed  as  an  electrode 
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complication  (Refs.  4,  6.  8,  and  10).  al- 
though this  problem  is  usually  surgi- 
cal (Ref.  2).  Other  problems  less  fre- 
quently   mentioned    are    knotting    of 
lead  wire  (Ref.  6),  corrosion  leading  to 
gas  generation  at  the  electrodes  (Refs. 
1  and  9),  arrhythmias  (Refs.  6  and  8), 
thrombosis  (Refs.  2  and  6).  and  subepi- 
cardial infarction  (Ref.  13).  Small  sur- 
face area  electrodes  used  in  demand 
pacing  have  l)een  found  to  fail  to  sense 
properly  and  thus  cause  loss  of  pacing 
(Ref.  12).  Although  these  problems  are 
less  common,  they  can  cause  serious 
complications.  For  example,  thromboi- 
tlc   developments    can   easily    become 
emboli   leading  to  pulmonary   infarc- 
tion.   In    summary,   there    are   many 
problems  In  cardiac  pacing  that  are  di- 
rectly or  indirectly  related  to  electrode 
lead  design.  Grogler  (Ref.  2)  has  re- 
ported lead  complications,  not  includ- 
ing Infection,   in  20.4  percent  of  the 
770    endocardial    leads    used    in    that 
study.  It  has  been  shown  that  small 
surface    area    electrodes    reduce    the 
threshold  current,  thus  reducing  cur- 
rent drain  and  increasing  pacer  life. 
However.  Hughes,  et  al.  (Ref.  12).  have 
reported  that  these  same  electrodes, 
when  used  with  demand  pacemakers, 
can  fail  to  sense  demand  properly  and 
cause  loss  of  pacing.  This  would  indi- 
cate a  strong  need  for  matching  elec- 
trode   to    generator.    Currently    pro- 
posed standards  (Ref.  16)  merely  ad- 
dress dimensions  ^nd  dimensional  to- 
lerances,   and    performance    limits   as 
tested    by    variou:    accelerated   bench 
tests.  These  proposals  do  not  deal  with 
lead  displacement,  cardiac  perforation, 
"exit    block."    thrombosis,    and    other 
complications  that  comprise  13.8  per- 
cent   of    the    complications    noted    in 
Groglers  study  (Ref.  2).  In  discussing 
electrode    lead    choice.    Roy    (Ref.    1) 
states.     "Accelerated     bench     testing 
cannot  duplicate  all  the  In  situ  condi- 
tions. To  a  large  extent,   tl»e  choice 
awaits   long   term   In   vivo  statistics." 
The  Panel  concluded  from  the  litera- 
ture that  clinical  and  preclinical  stud- 
ies to  establish  the  safety  and  effec- 
tiveness of  electrode  lead  designs  are 
necessary. 

5.  Risks  to  health:  (a)  Loss  of  pacing: 
Poor  mechanical  and  material  proper- 
ties can  cause  lead  breakage.  Improper 
electrical  impedance  of  the  lead  can 
cause  inadequate  sensing  or  pulse  de- 
livery. Either  of  these  conditions  leads 
to  loss  of  pacing  of  the  patients  heart, 
(b)  Thromt)oembolism:  Inadequate 
blood  compatibility  of  the  materials 
used  in  this  device  and  inadequate  sur- 
face finish  and  cleanliness  can  lead  to 
potentially  debilitating  or  fatal  throm- 
boemboll.  (c)  Improper  pacing:  Tissue 
reactions  at  the  electrode  tissue  inter- 
face can  cause  a  rise  in  pacing  thresh- 
old and  lead  to  loss  of  or  Improper 
pacing  function  by  causing  "exit 
block." 


Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  permanent  and  tempo- 
rary pacemaker  electrode  be  classified 
into  class  III  (premarket  approval). 
The  Commissioner  believes  the  device 
is  purported  or  represented  to  be  for  a 
use  (maintaining  heart  function  by 
electrical  stimulation)  in  supporting  or 
sustaining  human  life.  The  device  is 
intended  to  be  Implanted  In  the 
human  body.  The  Federal  Food,  Drug, 
and  Cosmetic  Act  requires  the  Com- 
missioner to  classify  an  implant  or 
life-supporting  or  life-sustaining 
device  into  class  III  unless  the  Com- 
missioner determines  that  premarket 
approval  Is  not  necessary  to  provide 
reasonable  assurance  of  the  devices 
safety  and  effectiveness.  In  this  case, 
the  Commissioner  has  determined 
that  premarket  approval  is  necessary.  _ 
The  Commissioner  believes  that  insuf- 
ficient Information  exists  to  determine 
that  general  controls  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that  in- 
sufficient information  exists  to  estab- 
lish a  performance  standard  to  provide 
this  assurance. 
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Therefore,  under  th6  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
S  870.3680  as  follows: 

§  870.3680     Permanent       and       temporary 
pacemaker  electrode. 

(a)  Identification.  Permanent  and 
temporary  pacemaker  electrodes  are 
flexible  Insulated  electrical  conductors 
with  one  end  connected  to  a  pacemak- 
er pulse  generator  and  the  other  end 
applied  to  the  heart.  The  device  is 
used  to  transmit  a  pacing  electrical  sti- 
mulas  from  the  pulse  generator  to  the 
heart  and/or  to  transmit  the  electrical 
signal  of  the  heart  to  the  pulse  gener- 
ator. 

(b)  Classification.  Class  III  (premar- 
ket approval.) 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  Md.  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  ^und  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  A/fairs. 
[FR  Doc.  79-6192  Filed  3-8-79;  8:45  am] 
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[Docket  No.  78N- 14^81 

MEDICAL  DEVICES 

Clatsificatien  of  Pacemaker  T*«t  Magnaf* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pacemaker  test  magnets 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovasciilar 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comment^FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register.' 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.'=4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
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FURTHER      INFORMATION 
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Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pacemaker  test  magnets: 

1.  Identification:  A  pacemaker  test 
magnet  is  a  device  used  to  test  an  in- 
hibited or  triggered  type  of  pacemaker 
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pulse  generator  and  cause  an  inhibited 
or  triggered  generator  to  revert  to 
asynchronous  operation. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: Although  the  device  is  life- 
sustainint  under  certain  circum- 
stances, the  Panel  recommends  thaf 
the  pacemaker  test  magnet  be  classi- 
fied into  class  II.  During  an  operation 
in  which  a  patient's  triggered  or  inhib- 

.  ited  pacemaker  might  receive  stray 
electrical  signals  from  electrosurgical 
devices,  for  example,  the  reversion 
magnet  assumes  a  life-sustaining  role 
by  preventing  interference  from  dis- 
rupting the  steady  output  of  the  pace- 
maker. ThB  magnetic  strength  must  be 
adequate  to  switch  reliably  an  im- 
planted triggered  or  inhibited  pace- 
maker .to  asynchronous  operation. 
This  is  usually  done  by  closing  a  reed 
switch  within  the  pacemaker.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vi(^e  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  thQ  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  found 
further  support  for  their  recommenda- 
tion in  the  medical  literature.  The 
risks  cited  in  the  literature  reviewed 
by  the  Panel  are  failure  of  the  magnet 
to  cause  the  pacemaker  to  revert  to  a 
fixed  rate  (Refs.  1  and  2)  and  induce- 
ment of  ventricular  fibrillation  (Ref. 
3).  The  latter  was  probably  caused  by 
faulty  pacemaker  design.  The  former 
"is  of  greater  concern  here  because,  al- 
though it  is  possible  that  failure  to 
revert  may  be  due  to  an  insensitive 

/-pSCemaker.  it  may  be  directly  attribut- 
able to  the  properties  of  the  magnet 
Itself. 

5.  Risks  to  health:  (a)  Misdiagnosis: 
Inadequate  design  of  the  device  with 
regard  to  magnetic  strength  can  lead 
to  inaccurate  asse.ssment  of  pacemaker 
function.  If  an  inaccurate  assessment 
of  pacemaker  function  is  used  in  man- 
aging the  patient,  the  physician  may 
prescribe  a  course  of  treatment  which 
places  the  patient  at  risk  unnecessar- 
ily, (b)  Improper  pacemaker  operation: 
When  a  magnet  is  used  to  induce  con- 
tinuous operation   of  the  pacemaker 

f 
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during  surgery,  failure  to  revert  may 
be  l!fe  threatening. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  pacemaker  test  magnet  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standarc^  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that,  although  the 
device  can  be  life-supporting,  there  is 
sufficient  information  to  establish  a 
standard  to  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device. /• 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  JD  by  adding  new 
§  870.3690  as  follows: 

§  H7U.3690     Pacemaker  tent  magnet. 

(a)  Identification.  A  pacemaker  test 
magnet  is  a  device  used  to  test  an  in- 
hibited or  triggered  type  of  pacemaker 
pulse  generator  and  cause  an  inhibited 
or  triggered  generator  to  revert  to 
asynchronous  operation.  ^ 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857. >  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  indi\idual.s 
may  submit  single  copies  of  comin»>nis. 
and  shall  be  identified  with  tl.c  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  df'this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m.,  Monday  through 
f'riday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79-6193  Filed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

CI«Miftcali(»n  of  Po<«mak«r  Pregramm«r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  pacemaker  programmers 
into  class  III  (premarket  approval). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  III.  The 
effect  of  classifying  a  device  into  class 
III  is  to  provide  for  each  manufacturer 
of  the  device  to  submit  to  FDA  a  pre- 
market approval  application  at  a  date 
to  t>e  set  in  a  future  regulation.  Each 
application  includes  information  con- 
cerning safety  and  effectiveness  tests 
of  the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  l)ecome  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRE:SS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757|  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de-' 
velopment  of  the  proposed  regulation. 
The  Cardiova.scular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
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tion  with  respect  to  the  classification 
of  pacemaker  programmers: 

1.  Identification:  A  pacemaker  pr«)- 
grammer  is  a  device  used  to  change 
noninvasively  one  or  more  of  the  ele^-- 
trical  operating  characteristics  of  a 
pacemaker.  . 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: Because  the  Panel  recom- 
mends that  pacemakers  be  classified 
into  class  III.  they  also  recommend 
class  III  for  pacemaker  programmers. 
The  Panel  believes  that  premarket  ap- 
proval is  necessary  to  assure  the  safety 
and  effectiveness  of  this  life-support- 
ing device.  The  Panel  noted  that  be- 
cause this  device  must  be  designed  to 
operate  with  a  specific  pacemaker  as  a 
system,  the  same  level  of  control  is 
necessary  for  both  devices.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  would  not 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and,  moreover,  that  there  are  insuffi- 
cient data  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  ^ 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias,  (b)  Improper  pace- 
maker operation:  Inadequate  design  of 
the  device's  programming  function  can 
cause  the  pacemaker  to  lose  its  sensing 
or  pacing  ability,  or  to  pace  at  an  im- 
proper rate,  (c)  Misdiagnosis:  Inad- 
equate design  of  the  device's  ability  to 
sense  pacemaker  function  can  lead  to 
the  generation  of  inaccurate  diagnos- 
tic data.  If  inaccurate  diagnostic  data 
are  used  in  managing  the  patient,  the 
physician  may  prescril)e  a  course  of 
treatment  that  places  the  patient  at 
risk  unnecessarily,  (d)  Inability  to 
change  pacing  therapy:  Inadequate 
matching  of  the  programmer  to  the 
pacemak»>r  could  lead  to  a  situation 
where  tlie  pacemaker  could  not  be 
programmed,  thereby  preventing  a 
needed  change  in  pacing  therapy  and 
placing  the  patient  at  risk  unnecessar- 
ily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's   recommendation  and   is  pro- 


posing that  the  pacemaker  program- 
mer t>e  classified  into  class  III  (pre- 
market approval).  The  Commissioner 
believes  the  device  is  purported  or  rep- 
resented to  be  for  a  use  (maintaining 
heart  function  by  electrical  stimula- 
tion) in  supporting  or  sustaining 
human  life.  The  Commissioner  also 
believes  the  device  is  purported  or  rep- 
resented to  be  for  a  use  in  controlling 
the  electrical  output  of  a  programma- 
ble implanted  pacemaker  which  is  of 
substantial  importance  in  preventing 
impairment  of  human  health.  The 
Federal  Food.  Drug,  and  Cosmetic  Act 
requires  the  Commissioner  to  classify 
a  life-supporting  or  life-sustaining 
device  into  class  III  unless  the  Com- 
missioner determines  that  premarket 
approval  is  not  necessary  to  provide 
reasonable  assurance  of  the  device's 
safety  and  effectiveness.  In  this  case, 
the  Commissioner  has  determined 
that  premarket  approval  is  necessary. 
The  Commissioner  believes  that  insuf- 
ficient information  exists  to  determine 
that  general  controls  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that  in- 
sufficient information  exists  to  estab- 
lish a  performance  standard  to  provide 
this  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3700  as  follows: 

S  870.3700    Pacemaker  programmer. 

(a)  Identification.  A  pacemaker  pro- 
grammer is  a  device  used  to  change 
noninvasively  one  or  more  of  the  elec- 
trical operating  characteristics  of  a 
pacemaker. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  ..the  Hearing 
Clerk  (HFA-305)*  Pood  and  Drug  Ad- 
n^lnistration,  Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  A/fairs. 

IFR  Doc.  79-6194  FUed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

Cl««»ificatien  of  Pocamohcr  Repair  and 
RcplaconiMit  Motariah 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  conmient  a  proposed  regulation 
classifying  pacemaker  repair  and  re- 
placement materials  into  class  III  (pre- 
market approval).  The  PDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  into  class  III  is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a 
future  regulation.  Each  application  in- 
cludes information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Conmients  by  May  8,  1979. 
Tbe  Commissioner  of  Pood  arjd  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  (Tlerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advispry  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pacemaker  repair  and  replacement 
materials: 

1.  Identification:  Pacemaker  repair 
and  replacement  materials  are  adhe- 
sives,  sealsmts,  screws,  crimps,  and 
other  materials  used  to  repair  a  pace- 
maker lead  or  to  reconnect  a  pacemak- 
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er  lead  to  a  pacemaker  pulse  gener- 
ator. « 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  pacemaker  repair  and  replace- 
ment materials  be  classified  into  Class 
III  because  these  materials  are  im- 
planted in  the  human  body  and  serve 
to  connect  or  aid  in  the  connection  of 
the  vital  link  between  a  pacemaker 
pulse  generator  and  a  pacemaker  lead. 
The  connection  fimction  of  the  device 
is  life-supporting  because  it  maintains 
the  conduction  of  the  pacing  pulse. 
The  Panel  believes  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  also  believes  that  a  performance 
standard  would  not  provide  reasonable 
assurance  of  the  safety  and  effective- 
ness of  the  device  and,  moreover,  that 
there  is  not  sufficient  information  to 
establish  a  standard  to  provide  such 
assurance.  The  Panel  believes.,  that 
premarket  approval  is  necessary  to 
assure  the  safety  and  effectiveness  of 
this  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  reconmiendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device,  the  life-supporting  function  of 
this  implanted  device,  and  their  per- 
sonal knowledge  of,  and'  experience 
with,  the  device. 

5.  Risks  to  health:  <a)  Tissue 
damage:  If  the  biocompatibility  of  the 
materials  used  in  this  device  is  inad- 
equate, damage  to  the  surrounding 
tissue  may  result,  (b)  Loss  of  pacing 
function:  Failure  to  seal  the  lead  prop- 
erty could  allow  the  intrusion  of  fluid 
into  the  pacemaker  connection.  This 
could  in  turn  lead  to  a  loss  of  pacing 
function  through  electrical  leakage  at 
the  connector  or  through  an  interrup- 
tion of  the  electrical  path  from  the 
pulse  generator  to  the  lead. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  pacemaker  repair  and 
replacement  materials  be  classified 
into  class  III  (premarket  approval). 
The  Commissioner  believes  the  device 
is  purported  or  represented  to  be  for  a 
use  (maintaining  heart  function  by 
electrical  stimulation)  in  supporting  or 
sustaining  human  life.  The  device  is 
intended  to  be  implanted  in  the 
human  body.  The  Federal  Food,  Drug, 
and  Cosmetic  Act  requires  the  Com- 
missioner to  classify  an  implant  or  a 
life  supporting  or  life  sustaining  device 
into  class  III  unless  the  Commissioner 
determines  that  premarket  approval  is 
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not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  ef- 
fectiveness. In  this  case,  the  Commis- 
sioner hasf  determined  that  premarket 
approval  is  necessary.  The  Commis- 
sioner believes  that  insufficient  infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  insufficient  in- 
formation exists  to  establish  a  per- 
formance standard  to  provide  this  as- 
surance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§870.3710  as  follows: 

§K70.37I0     Pacemaker  repair  and  replace- 
ment materials. 

(a)  Identification.  Pacemalcer  repair 
and  replacement  materials  are  adhe- 
sives.  sealants,  screws,  crimps,  and 
other  materials  used  to  repair  a  pace- 
maker lead  or  to  reconnect  a  pacemak- 
er lead  to  a  pacemaker  pulse  gener- 
ator. 

(b)  Classification.  Class  III  (premar- 
ket approval).  ■■ 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministratioij,  Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  29857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  t>e  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
i4ssocia/e  Commissioner  for 
Regulatory  A/fairs. 

(FR  Doc.  79-6195  Piled  3  8  79:  8:45  am) 


(4110-03rM] 

[21  CFR  Port  S70I 

(Docket  No.  78N- 1501) 

MEDICAL  DEVICES 


\ 


Clasfification  of  Pac*inak*r-EI*c1red«  Function 
T««t«r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
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classifying  pacemaker  electrode  func- 
tion testers  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  t)ecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Fedeil^l  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  2085T. 

I^R  FURTHER  INFORMATION 
CONTACT: 

Glen  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  committe. 
made  the  following  recommendation 
with  respect  to  the  classification  of 
pacemaker  electrode  function  testers: 

1.  Identification:  A  pacemaker  elec- 
trode function  tester  is  a  device  which 
is  connected  to  an  implanted  pacemak- 
er lead  that  supplies  an  accurately 
calibrated,  variable  pacing  pulse  for 
measuring  the  patients  pacing  thresh- 
old and  the  intracardiac  R-wave  poten- 
tial. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  panel  recommends 
that  pacemaker  electrode  function 
testers  be  classified  Into  class  II  be- 
cause this  device  is  neither  life-sup- 
porting nor  life-sustaining,  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  use.  Failure  of  the 
device  to  accurately  measure  pacing 
threshold  can  lead  to  pacing  failures 
due  to  excessive  or  Insufficient  charge, 
energy,  or  current  delivered  through 


the  electrode.  This  device  Is  attached-! 
to  the  body  through  the  pacemaker:,' 
electrode  lead  and  is  used  in  a  clinfcal 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g..  electrical  leakage  current,  "'' 
need  to  meet  certain  requirements. 
Performance  characteristics  Including 
accuracy  and  reproducibility  and  any 
limitations  on  the  device's  ability  to 
measure  pacing  threshold  and  R-waAe 
amplitude  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  Although  the 
device  releases  an  acceptable  level  of 
energy  into  the  l)ody  when  function-" 
ing  properly,  unsafe  energy  levels  may 
be  released  If  the  device  malfunctions. 
The  device  is  used  with  other  devices 
In  a  system  that  may  l>e  hazardous  if 
not  satisfactorily  assembled,  uSed,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance and  electrical  characteristics  ^ 
of  this  device.  The  Panel  believes  that  " 
a  performance  standard  will  provide 
reasonable  assuranc<e  of  the  safety  and 
effectiveness  'ot  the  device  and  that 
there  Is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potentiJEd  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Misdiagnosis: 
If  the  zero  or  calibration  of  the  device 
is  Inaccurate  or  unstable,  the  device 
may  generate  Inaccurate  diagnostic 
data.  If  Inaccurate  diagnostic  data  are 
used  irv  managing  the  patient,  the  phy- 
sician may  prescrll)e  a  course  of  treat- 
ment that  places  the  patient  at  risk 
unnecessarily,  (b)  Cardiac  arrhyth- 
mias: Excessive  charge,  energy,  or  cur- 
rent supplied  to  the  heart  because  of 
inaccurate  calibration,  or  a  sensing 
failure  (for  inhibited  type  pacemakers) 
due  to  inaccurate  calibration,  can 
result  in  cardiac  arrhythmias.  Also,  ex- 
cessive electrical  leakage  current  can 
disturb  the  normal  electrophysiology 
of  the  heart,  thus  leading  to  the  onset 
of  cardiac  arrhythmias. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  pacemaker  electrode 
function  tester  be  classified  into  class 
II  (performance  s$Andards).  The  Com- 
mlssloher  believes  that  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 


ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  Jhe  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Conunissloner  proposes  to  amend 
Part  870  Jn  Subpart  D  by  adding  new 
§  870,3720  as  follows: 

S  870.3720     Pacemaker    electrode    functiun 
tMter. 

(a)  tdentificatioru  A  pacemaker  elec- 
trode function  tester  is  a  device  which 
is  connected  to  an  Implanted  pacemak- 

lead  that  supplies  an  accurately 
calibrated,  variable  pacing  pulse  for 
measuring  the  patient's  pacing  thresh- 
old and  the  Intracardiac  R-wave  poten- 
tial. , 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  6600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  numl)er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  he  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
PYlday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regula  tory  Affa  i  rs. 

[FR  Doc.  79  6196  Filed  3-8-79:  8:45  am] 
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121  CFR  Part  870] 

(Docket  No.  78N  1502) 

MEDICAL  DEVICES 

Ctottificotion  of  Pocomoker  Sorvico  Tool* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  propo.sed  regulation 
classifying  pacemaker  service  tools 
into  class  I  (general  controls).  The 
FDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiova-scular  Device 
Classification  Panel  that  the  device  be 
classified  into  cla.ss  I.  The  effect  of 
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classifying  a  device  into  class  I  is  to  re- 
quire that  the  device  meet  only  the 
general  controls  applicable  to  all  de- 
vices. After  considering  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation intpq^TEDERAL  Register. 

ADDRii^  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Av<^,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  pacemaker  service  tools: 

1.  Identification:  Pacemaker  service 
tools  are  devices,  such  as  screwdrivers 
and  Allen  wrenches,  used  to  repair  a 
pacemaker  lead  or  to  reconnect  a  pace- 
maker lead  to  a  pacemaker  generator. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel  recom- 
mends that  there  be  no  exemption. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  pacemaker  service  tools  be  classi- 
fied into  class  I  because  the  device  is 
composed  of  a  variety  of  mechanical 
tools  that  are  neither  life-sustaining 
nor  life-supporting  and  present  no  po- 
tential hazard  to  health  when  proper- 
ly used.  The  materials  used  In  the 
device  are  generally  acceptable  and 
need  no  special  control  requirements. 
The  Panel  believes  that  general  con- 
trols are  sufficient  to  assure  the  safety 
and  effectiveness  of  the  device. 

4.  Summary  of  data  on  which  recom- 
mendation is  based:  the  Panel  based 
Its  recommendation  upon  the  lack  of 
potential  hazards  associated  with  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device.      « 

5.  Risks  to  health:  None  identified. 
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Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  pacemaker  service  tools  be 
classified  into  class  I  (general  con- 
trols). The  Commissioner  believes  that 
general  controls  are  sufficient  to  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat,  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
8  870.3730  as  follows: 

§  870.3730    Pacemaker  service  tool.4. 

(a)  Identification.  Pacemaker  service 
tools  are  devices  such  as  screwdrivers 
and  Allen  wrenches,  used  to  repair  a 
pacemaker  lead  or  to  reconnect  a  pace- 
maker lead  to  a  pacemaker  generator. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments'  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Josefii  p.  Hile, 
Associate  Commissioner 
for  Regulatory  Affa  irs. 

[FR  Doc.  79-6197  Filed  3-8-79;  8:45  ami 
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[21  CFR  Port  870] 

(Docket  No.  78N-15031 

MEDICAL  DEVICES 

Clo»*ificatien  of  Annwioplaily  Ring* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad 
ministration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  annuloplasty  rings  into 
class  III  (premarket  approval).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  The  effect  of 
classifying  a  device  into  class  III  is  to 
provide  for  each  manufacturer  of  the 
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device  to  submit  to  FDA  a  premarket 
approval  application  at  a  date  to  be  set 
in  a  future  regulation.  Each  applica- 
tion includes  information  concerning 
safety  and  effectiveness  tests  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula 
tion  cla.ssifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979 
The  Commissioner  of  Food  and  Drups 
proposes;  that  the  final  regulation 
based  on  ^his  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rorkville  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and 
Wefare,  8757  Georgia  Ave./  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  i.s.sue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  propo.sed  regulation. 
The  Cardiova.scular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  annuloplasty  rings: 

1.  Identification:  An  annuloplaaty 
ring  is  a  rigid  or  flexible  ring  implant- 
ed around  the  mitral  or  tricuspid 
he^t  valve  for  reconstructive  treat- 
ment of  valvular  insufficiency. 

2.  Recommended  classification:  Cla.-;s 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  thi»device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  annuloplasty  ring  be  cla.'isi- 
fied  into  class  III  because  the  device  is 
implanted  and  is  life-supporting.  The 
Panel  believes  that  premarket  approv- 
al is  necessary  to  assure  the  safety  and 
effectiveness  of  this  implartted  device. 
The  device  is  used  for  correction  of 
valvular  insufficiency  and.  if  not  de- 
signed properly,  it  presents  a  potential 
unreasonable  risk  of  illness,  injury,  or 
death.  The  Panel  also  believes  that  a 
performance  standard  would  not  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and.  moreover,  that  there  is  not  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
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on  the  potential  hazards  as.sociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Tissue  and 
blood  damage:  If  the  materials,  sur- 
face finish,  or  cleanliness  of  this 
device  are  inadequate,  damage  to  the 
blood  and  tissuc^may  result,  (b) 
ThromboembolismrTmi^^uate  blood 
compatibility  of  the  materials  used  in 
this  device  and  Inadequate  surface 
finish  and  cleanliness  may  lead  to  po- 
tentially debilitating  or  fatal  throm- 
Iwcmboli.  (c)  Embolism:  F»ieces  of  the 
ring  that  break  or  flake  off  may  form 
potentially  debilitating  or  fatal 
emboli,  (d)  Dilation  of  the  heart  even- 
tually leading  to  intractable  heart  fail- 
ure: If  the  mechanical  design  of  the 
device  does  not  provide  an  adequate 
means  of  correcting  valvular  insuffi- 
ciency the  condition  will  persist  caus- 
ing dilation  of  the  heart  and  eventual- 
ly leading  to  intractable  heart  failure. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  annuloplasty  ring  be 
classified  into  class  III  (premarket  ap- 
proval). The  Commissioner  t>elieves 
the  device  is  purported  or  represented 
to  be  for  a  u.se  (correction  of  heart 
valve  insufficiency)  ^in  supporting  or 
sustaining  human  life.  The  device  is 
intended  to  be  implanted  in  the 
human  body.  The  Pood,  Drug,  and 
Cosmetic  Act  requires  the  Commis- 
•  sioner  to  classify  an  implant  or  a  life 
supporting  or  life  sustaining  device 
into  class  III  unless  the  Commissioner 
determines  that  premarket  approval  is 
not  necessary  to  provide  reasonable  as- 
surance of  the  devices  safety  and  ef- 
fectiveness. In  this  ca.se,  the  Commis- 
sioner has  determined  that  premarket 
approval  is  necessary.  The  Commis- 
sioner believes  that  insufficient  infor- 
mation exists  lodetermine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  Insufficient  In- 
formation exists  to  establish  a  per- 
formance standard  to  provide  this  as- 
surance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
70(a).  52  Stat.  1055,  90  Staf.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3800  as  follows: 

§  H70.3800     AnnuloplaNty  ring. 

(a)  Identification.  An  annuloplasty 
ring  is  a  rigid  or  flexible  ring  implant- 
ed around  the  mitral  or  tricuspid 
heart  valve  for  reconstructive  treat- 
ment of  valvular  insufficiency. 


(b)  Classification.  Class  III  (premar- 
ket approval.) 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Foo(j  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individual* 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26. 1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79  6198  Filed  3  8  79:  8:45  am] 
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IDocket  No.  78N-15041 

MEDICAL  DEVICES 

Clottificotien  of  Carotid  Sinut  N*rv« 
Stimulolort 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Propo.sed  Rule. 

SUMMARY:  The  Food  and  Jirug  Ad- 
ministration (FDA)  is  Lssuing  for 
public  comment  a  proposed  regulation 
classifying  carotid  sinus  nerve  stimula- 
tors into  class  III  (premarket  approv- 
al). The  FDA  Is  also  publishing  the 
r.ecommendation  of  the  Cardiovascular 
Device  Cla.s.sificatlon  Panel  that  the 
device  be  classified  ipto  cla.ss  III.  The 
effect  of  classifying  a  device  into  class 
III  is  to  provide  for  each  manufacturer 
of  the  device  to  submit  to  FDA  a  pre- 
market approval  application  at  a  date 
to  be  set  in  a  future  regulation.  Each 
application  includes  information  con- 
cerning safety  and  effectiveness  te^ts 
of  the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
.  lation  classifying  the  device.  These  ac- 
tions are  l)eing  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
propo.ses  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  I^ne.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 


Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  carotid  sinus  nerve  stimulators: 

1.  Identification:  A  carotid  sinus 
nerve  stimulator  is  an  implantable 
device  used  to  decrease  arterial  pres- 
sure by  stimulating  Hering's  nerve  at 
the  carotid  sinus. 
^^  2.  Recommended  classification:  Class 

III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  carotid  sinus  nerve  stimulator 
be  classified  into  class  III  because,  al- 
though this  device  is  neither  life-sup- 
porting nor  life-sustaining,  it  presents 
a  potential  unreasonable  risk  to  life  or 
health  even  wheh  properly  used  and 
because  it  is  an  implant.  A  carotid 
sinus  nerve  stimulator  typically  con- 
sists of  an  implanted  stimulator  with 
electrodes  in  contact  with  the  carotid 
sinus  nerve.  Materials  used  in  the 
device  should  meet  a  generally  accept- 
ed satisfactory  level  of  tissue  and 
blood  compatibility,  including  require- 
ments for  adequate  surface  finish  and 
cleanliness,  which  may  affect  the 
degree  of  compatibility.  The  device 
presents  some  potential  hazards  either 
by  electrical  shock  or  through  failure 
to  perform  as  a  result  of  a  power 
source  failure.  Performance  character- 
istics, including  accuracy,  reprcxlucibil- 
ity,  and  any  limitations  on  the  device's 
ability  to  reduce  blood  pressure  by 
Hering's  nerve  stimulation,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  also  believes  that  a  performance 
standard  would  not  provide  reasonable 
assurance  of  the  safety  and  effective- 
ness of  the  device  and  that  there  is  not 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  thei-  recommendation 
on  tiie  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  (>ersonal  knowl- 
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edge    of,    and    experience    with,    the 
device. 

5.  Risks  to  health:  (a)  Tissue  and 
blood  damage:  If  the  materials,  sur- 
face finish,  or  cleanliness  of  this 
device  are  Inadequate,  damage  to  the 
blood  and  tissue  may  result,  (b)  Inabil- 
ity to  control  blood  pressure:  Failure 
of  the  device  to  stimulate  properly  can 
prevent  effective  control  of  elevated 
blood  pressure. 

Proposed  Classification 

Tlie  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  carotid  sinus  nerve  sti- 
mulator be  classified  into  class  III 
(premarket  approval).  The  Commis- 
sioner believes  the  device  is  purported 
or  represented  to  be  for  a  use  In  con- 
trolling chronic  high  blood  pressure, 
which  is  of  substantial  importance  in 
preventing  impairment  of  human 
health.  The  device  is  Intended  to  be 
implanted  In  the  human  body.  The  act 
requires  the  Commissioner  to  classify 
an  implant  into  class  III  unless  the 
Commissioner  determines  that  pre- 
market approval  Is  not  necessary  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness.  In 
this  case,  the  Commissioner  has  deter- 
mined that  premarket  approval  Is  nec- 
essary. The  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  Insufficient  Information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

References 

The  following  information  has  been 
placed  In  the  office  of  the  Hearing 
Clerk  (address  above),  and  may  be 
seen  by  Interested  persons,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

1.  8t«phenson.  H.  E.,  "Cardiac  Arrest  and 
Resuscitation,"  C.  V.  Mosley  Co.,  St.  Louis, 
pp.  413-414.  1974. 

2.  Levy,  M.  N.  and  Ziesks.  "Factorial  Anal- 
ysis of  the  Cardiovascular  Response  to  Ca- 
rotid Sinus  Nerve  Stimulation."  Annals  of 
Biomedical  Engineering,  4:111-127.  1976. 

3.  Schwartz.  S.  I..  L  S.  C.  Griffith.  A.  Nels- 
tadt.  and  N.  Hagfors.  "Chronfc  Carotid 
Sinus  Nerve  Stimulation  in  the  Treatment 
of  E^ssentlal  Hypertension."  American  Jour- 
nal of  Surgery,  114:5-15.  1967. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3850  as  follows: 

S  870,3850    Carotid  sinun  ner\e  stimulator. 

(a)  Identification.  A  carotid  sinus 
ner\'e  stimulator  is  an  implantable 
device  used  to  decrease  arterial  pres- 
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sure  by  stimulating  Hering's  nerve  at 
the  <»rotld  sinus. 

(b)  Classification.  Class  III  (premar- 
ket approval ). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305),  Food' and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

tFR  Doc.  79-6199  Filed  3-8-79;  8:45  am) 
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[Docket  No.  78N-1505] 

MEDICAL  DEVICES 

Classification  of  Roplocomont  Hoort  Volvo* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Druk  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  replacement  heart  valves 
into  class  III  (premarket  approval). 
The  FDA  Is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  III.  The 
effect  of  classifying  a  device  be  classi- 
fied into  class  III  is  to  provide  for  each 
manufacturer  of  the  device  to  submit 
to  FDA  a  premarket  approval  applica- 
tion at  a  date  to  be  set  in  a  future  reg- 
ulation. Each  application  includes  in- 
formation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  The  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  » regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation In  the  F^eral  Register. 

ADDRESS;  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20S57. 
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FOR      FURTHER      INFORMATION 
CONTACT; 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Geprgia  Ave .  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION; 
Panel  Recommendation 


A  proposal  elsewhere  jn  this  i.ssue  of 
the  Fedlral  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  pommit- 
lee.  made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  replacement  heart  valves:      ^ 

1.  Identification:  A  replacement 
heart  valve  is  a  device  intended  to  per- 
form the  function  of  any  of  the 
hearts  natural  valves.  This  generic 
device  class  includes  valves  construct- 
ed of  prosthetic  materials,  biologic 
valves  (e.g..  porcine  valves),  or  valves 
constructed  of  a  combination  of  pros- 
thetic and  biologic  materials. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  by  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation; The  Panel  recommends 
that  the  replacement  heart  valve  be 
cla.ssified  into  class  III  becau.se  this 
de\ice  is  an  implant  that  is  life  .sup- 
porting and  life-sustaining.  Materials 
used  in  the  device  should  meet  a  gen 
erally  accepted  satisfactory  level  of 
ti.s.suc  and  bipod  compatibility,  includ 
ing  requirements  for  adequate  surface 
finish  arid  cleanliness,  which  may 
affect  the  degree  of  compatibility.  Por- 
forpiance  characteristics,  including 
blood  flow  properties  and  mechanical 
strength,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  u.ser 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  would  not 
provide  reasonable  assurance  of  the 
safety  and  effectivene.ss  of  the  device, 
that  there  is  not  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  a.ssurance  and,  therefore,  that 
premarket  approval  is  necessary  for 
this  device. 

4.  Summary  of  data  on  which  recom- 
mendation is  based:  the  Panel  meni- 
bers  based  their  recommendatipn  on 
the  potential  hazards  associated  with 
the  inherent  properties  of  the  device 
and  on  their  personal  knowledge  of. 
and  experience  with,  the  device.  In  ad- 
dition, the  Panel  found  further  sup- 
port for  their  recommendation  in  the 
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medical  literature.  Because  the  Panel 
conducted  an  extensive  literature 
search  in  the  medical  literature,  only  a 
small  sample  of  the  literature  re- 
viewed is  cited  here  (Refs.  1  through 
10). 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surfact  finish  and 
cleanincss  may  lead  to  potentially  de- 
bilitating or  fatal  tliromboemboli.  (b) 
Excessive  regurgitation,  excessive  he- 
molysis, improper  hemodynamic  oper- 
ation, excessive  obstruction,  and  valve 
degeneration:  Poor  valve  design  can 
cause  one  or  more  of  these  conditions. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  replacement  heart 
valve  be  classified  into  class  III  )  pre- 
market approval).     - 

The  Commissioner  believes  the 
device  is  purported  or  represented  to 
be  for  a  use  (correction  of  heart  valve 
defects)  in  supporting  or  sustaining 
hi-man  health.  The  device  is  intended 
to  be  implanted  in  the  human  body. 
The  Federal  Food,  Drug,  and  Cosmetic 
Act  requires  the  Commissioner  to  clas- 
sify an  4mplant  or  a  life-supporting  or 
life-sustaining  device  into  class  III 
unle.ss  the  Commissioner  determines 
that  premarket  approval  is  not  neces- 
sary to  provide  reasonable  a.ssurance 
of  the  devices  safety  and  effective- 
ness. In  this  case,  the  Commissioner 
hiis  determined  that  premarket  ap- 
proval is  neces.sary.  The  Commi.ssioner 
believes  that  insufficient  information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  insufficient  informa- 
tion exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

RefereiIpes 

The  following  information  has  been 
placed  in  the  office  at  the  Hearing 
Clerk  (address  above)  ano  may  be  seen 
by  interested  persons.  fr<Vn  9  a.m.  to  4 
p.m..  Monday  through  FJrday. 

1.  Chun.  P.  K.  C.  and  W.  P.  Nelson. 
■  Common  Cardiac  Prosthetic  Valves."  Jour- 
nal of  the  American  Medical  Association, 
238(5)401  403.  1977. 

2.  Cuddihy.  E.  F..  et  al..  "In  Vivo  DeKrada 
lion  of  Silicone  Rubber  Poppt-ts  in  Pro.sthet- 
ic  Heart  Valves."  Journal  of  Biomedical  Ma- 
tenals  Research,  10:471-481.  1976 

3.  Elster.  S.  K..  et  al..  "Hemophilus  Aphro- 
philus  Endocarditis:  Re\ie*  of  23  Cases." 
American  Journal  of  Cardiology.  35:72-79. 
1975. 

4.  Bristion.  J.  D.  and  E.  L.  Kremkaw.  "He- 
modynamic Chanues  after  Value  Rej^lace 
ment  with  Starr-Edwards  Prosthesis." 
American  Journal  of  Cardiology.  35:716  724. 
1975. 

5.  Le«.  S.  J.  K..  et  al..  "Long-Term  Suniv- 
al  After  Aortic  Value  Replacement   Using 


Smeloff  Culler     Prosthesi-s."      Circulation, 
52:1132-1137.1975. 

6.  Klo.stcr.  F.  E..  "Diagnosis  and  Manage- 
ment of  Complications  of  Prosthetic  Heart 
Valves."  American  Journal  of  Cardiology. 
35:875  885.  1975. 

7.  Roberts,  W.  C.  M.  G.  Fishbein.  and  A. 
Golden,  "Cardiac  Pathology  After  Valve  Re- 
placement by  Disc  Prosthesis."  American 
Journal  of  Cardiology.  36:740-760.  1975. 

8.  lonescu.  M.  I.,  et  al..  "Long-Term  Evalu- 
ation of  Tissue  Valves."  Journal  of  Thoracic 
and  Cardiovascular  Surgery.  68i3):361-379, 
1974. 

9.  Suwansirikul.  S..  et  al.,  "Late  Thrombo- 
sis of  Starr-Edwards  Tricuspial  Ball  Valve 
Prasthesis."  American  Journal  of  Cardiolo- 
gy. 34:737-740.  1974. 

10.  BJork.  V.  O..  A.  Henze.  and  A.  Holm- 
gren. "Five  Year's  Experience  with  the 
Bjork-Shiley  Tilling  Disc  Valve  in  Isolated 
Aortic  Valvular  Disease,"  Journal  of  Thorac- 
ic and  Cardiovascular  Surgery.  68(3):393- 
404.  1974. 

Therefore,  ^under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870. 3925  as  follows:* 

%  H70..W25     Repliuemcnt  heart  valve. 

(a)  Identification.  A  replacement 
heart  valve  is  a  device  intended  to  per- 
form the  function-  of  any  of  the 
hearts  natural  valves.  This  generic 
device  class  includes  calves  construct- 
ed of  prosthetic  materials,  biologic 
valves  (e.g.,  porcine  valve),  or  valves 
constructed  of  a  combination  of  pros- 
thetic and  biologic  materials. 

(b»  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may^  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
bMtckets  in  the  heading  of  this  docu- 
ment. Recti\ed  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  HiLt, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79  6200  Piled  3  8  79:  8:45  am) 
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(21  CFR  Port  870] 

fDocket  No.  78N-1506] 

MEDICAL  DEVICES 

Ctottificotion  of  Protthalie  H«aH  Volv* 
Holders 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule, 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  prosthetic  heart  valve  hold- 
ers into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  Into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATE:S:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and 
Wefare.  8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  prosthetic  heart  valve  holders: 

1.  Identification:  A  prosthetic  heart 
valve  holder  is  a  device  used  to  hold  a 
replacement  heart  valve  while  it  is 
being  sutured  into  place. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority.  ^ 


PROPOSED  RULES 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  prosthetic  heart  valve  holder 
be  classified  into  class  II  because  the 
device  is  neither  life-supporting  nor 
life-sustaining  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  The  device  Is  used  with 
other  devices  In  a  system  that  may  be 
hazardous  if  not  assembled,  used,  and 
maintained  in  a  satisfactory  fashion. 
The  device  should  be  designed  so  that 
it  will  not  cause  damage  to  the  re- 
placement heart  valve.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  wiU  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Valve  failure:  Re- 
placement valve  damage,  causing  the 
valve  to  function  Improperly  or  to 
have  a  shortened  service  life,  can  be 
caused  by  poor  mechanical  design  of 
the  valve  holder  and  by  use  of  incom- 
patible materials  for  the  valve  and 
valve  holder.  If  the  replacement  valve 
is  damaged,  valve  failure  and  the  ne- 
cessity for  a  hazardous  corrective  reo- 
peration may  occur. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  prosthetic  heart  valve 
holder  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  ^he 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
prosthetic  heart  valve  holders  are  used 
both  as  diagnostic  devices  and  as  mon- 
itoring devices,  they  will  be  listed  in 
the  Code  of  Federal  Regulations 
under  cardiovascular  monitoring  de- 
vices because  monitoring  is  the  more 
common  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
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thority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  ameiid 
Part  870  in  Subpart  D  by  adding  new 
§  870.3935  as  follows: 

§  870..3933    Prosthetic  heart  valve  holder. 

(a)  Identification.  A  prosthetic  heart 
valve  holder  is  a  de\ice  u^/ed  to  hold  a 
replacement  heart  valve  while  it  is 
being  sutured  into  place. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  WTitten 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday.  \ 

Dated:  ^February  26,  1979. 

Joseph  P.  Hile. 
Associate  Com,m.issioner  for 
Regulatory  Affa  irs. 

[FR  Doc.  79-6201  Filed  3-8-79;  8:45  ami 
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MEDICAL  DEVICES 

Oottification  of  Prosthotic  Heart  Volvo  Sizor* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration ^FD4)  is  issuing  for 
public  comment  sriroposed  regulation 
classifying  prostjptic  heart  valve 
sizers  into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  Into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  de\'ice.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  toeing  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  19TO. 
The  Commissioner  of  Food  and  Dnfc 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 
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ADDRESS;  Written  comments  to  the 
Hearing  Clerk  (HTA-aoS).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Laiie.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoellcr.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommkndation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiova-scular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  prosthetic  heart  valve  sizers: 

1.  Identification:  A  prosthetic  heart 
valve  slzer  Is  a  device  used  to  measure 
the  size  of  the  natural  valve  opening 
to  determine  the  size  of  the  appropri- 
ate replacement  heart  valve. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation:   The    Panel    recommends 
that   heart   valve  sizers  be  classified 
into  class  II  because  this  device  is  nei- 
ther  life-supporting   nor   life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used.  If 
the  device  Is  inadequate  for  accurate 
and  precise  determination  of  proper 
valve  size,  the  resulting  misdiagnosis 
could     have    a    significant     negative 
effect  on  the  patient's  health.  Materi- 
als used  in  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  and  blood  compatibility,  includ- 
ing requirements  for  adequate  surface 
finish    and    cleanliness,    which    may 
affect  the  degree  of  compatibility.  Per- 
formance characteristics,  including  ac- 
curacy, reproducibility,  and  any  limi- 
tations on  the  device's  ability  to  meas- 
ure heart  valve  size  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The^  Panel  believes  that  general  con- 
trols alone   would  not   provide  suffi- 
cient   control    over   the    performance 
characteristics    of    this    devic.?.    The 
Panel    believes    that    a    performance 
standard  will  provide  reasonable  assur- 
ance of  the  .safety  and  effectiveness  of 
the  device  and  thp.t  there  is  sufficient 
information  to  establish  a  standard  to 
provide  sucii  assurance. 

4.  Surmnary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
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on  the  potential  hazards  a.ssociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Implantation 
of  an  inappropriate  size  valve:  The 
valve  sizer  should  reflect  the  total  di- 
ameter of  the  valve.  Including  the 
sewing  collar  and  the  diameter  of  the 
valve  orifice,  with  sufficient  dimen- 
sional accuracy  and  tolerance  to  pro- 
tect against  implantation  of  an  im- 
properly sized  valve. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  prosthetic  heart  valve 
sizer  be  classified  Into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  a.ssur- 
ance  of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Although 
prosthetic  valve  sizers  are  used  txjth  as 
diagnostic  devices  and  as  monitoring 
devices,  they  will  be  listed  in  the  Code 
of  Federal  Regulations  under  cardio- 
vascular monitoring  devices  because 
monitoring  is  the  more  common  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (.sees.  513. 
701(a).  52  Stat.  1055.  90  Stat  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  D  by  adding  new 
§  870.3945  as  follows:  \ 

§  S70.39t3     ProMhclic  heart  val^  uizrr. 

(a)  Identification.  A  prosthetic  heart 
valve  slzer  is  a  device  used  to  measure 
the  size  of  the  natural  valve  opening 
to  determine  the  size  of  the  appropri- 
ate replacement  heart  valve. 

(b)  Classification.  Cla.ss  II  (perform- 
ance standards). 

Interested  persons  may.  or  or  l)efore 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Land.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
inlLf^lerk  docket  numl>er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  February  26.  1979.    • 

JosppH  P.  Hile. 
Associate  Commissioner  for 
Regula  ton/  Affa  i  rs. 
IFR  Doc.  79-6202  Piled  3- V?9:  8;45  am) 
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MiDICAl  DEVICES 

Oattification  of  Endomyocardial  Biopsy 
Dovica* 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  endomyocardial  biopsy  de- 
vices into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  Is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  i&sue 
a  final  regulation  classifying  the 
device.  These  actions  are  l)eing  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857.  , 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  Is  this  issue  of 
the  Fedr.ul  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  PDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  endomyocardial  biopsy  devices: 

1.  Identification:  An  endomyocardial 
biopsy    device    is    a    device    used    to 


remove   samples   of   tissue   from    the 
inner  wall  of  the  heart. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  l)e  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendaton:  The  Panel  recommends 
that  the  endomyocardial  biopsy  device 
be  classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Becau.se  the  device  is 
placed  directly  in  contact  with  the 
bloodstream  it  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility. Including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  Performance  character- 
i.stias.  including  any  limitations  on  the 
device's  ability  to  safely  obtain  a 
biopsy  specimen,  should  be  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  user  through  special  labeling.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  chararteris- ' 
ties  of  thus  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  found 
fyrther  .support  for  their  recommenda- 
tion in  the  medical  literature.  .Use  of 
an  endomyocardial  biopsy  device  was 
first  descril)ed  by  Sakakibara  and 
Konno  In  1962  (Ref.  1).  Since  that 
time,  the  device  has-been  modified  by 
others  (Refs.  2  through  5).  Introduc- 
tion of  an  endomyocardial  biopsy 
device  Involves  the  insertion  of  a  biop- 
tome  (an  Instrument'  for  removing  a 
small  fragment  of  tissue)  via  a  percu- 
taneous catheter  to  the  desired  endo- 
myocardial site  in  either  the  right  or 
left  heart  (Refs.  1  through  10).  The 
procedure  of  biopsy  holds  an  estab- 
lished place  In  medical  practice,  and 
the  efficacy  of  this  biopsy  device  does 
not  appea^  to  be  questioned  (Refs.  1 
through  10).  The  most  serious  hazards 
associated  with  the  use  of  this  biopsy 
device  are  perforation  into  and  hemor- 
rhage   of    the    endomyocardial    wall 

'   (Refs.  6  through  8).  Tricuspid  perfora- 
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tion  has  been  reported  in  dogs  (Ref. 
8).  Perforation  and  hemorrhage  can  be 
accompanied  by  pericardial  tampon- 
ade (compression  of  the  heart  due  to 
accumulation  of  fluid  within  the  sac 
surrounding  the  heart)  (Refs.  7  apd  8). 
which  is  an  Immediate  life-threatening 
complication.  These  hazards  are  pre- 
dominately user-related  and  occur 
most  frequently  when  the  bioptome  is 
advanced  to  the  endomyocardial  wall 
with  its  javi-s  closed.  This  configura- 
tion ai>parently  renders  the  shape  of 
the  bioptome  "bulletlike"  and  permits 
endomyocardial  entry  even  when  mini- 
mal pressure  is  applied  (Ref.  6).  The 
incidence  of  perforation  and  hemor- 
rhage Is  significantly  reduced  by  ad- 
vancing the  bioptome  with  its  jaws 
open.  Other  hazards  ass(x;iated  with 
the  use  of  this  device  are  embolization 
and  transient  chest  pain  (Refs.  4,  5. 
and  7).  The  incidence  of  embolization 
is  apparently  lower  in  patients  who 
are  receiving  anticoagulant  drugs 
(Refs.  5  and  7).  Patients  can  experi- 
ence chest  pain  either  during  or  after 
endomyocardial  biopsy  (Ref.  7).  The 
most  frequently  occurring  hazard  re- 
ported in  the  literature  is  ectopy  (a 
heartbeat  originating  from  a  location 
in  the  heart  other  than  the  normal 
originating  location)  (Refs.  1  through 
8).  Preventricular  contractions  (PVCs) 
occur  when  the  forceps  engage  the 
myocardial  wall.  The  PVCs  are  usual- 
ly isolated,  but  runs  of  PVCs  and  even 
sustained  ventricular  tachycardias  (ex- 
tremely rapid  heart  rates)  requiring 
cardioversion  (electrical  shock  used  to 
return  the  heart  to  its  normal 
rhythm)  have  been  reported  (Refs.  7 
and  8).  Temporary  right  ..Jbu^dle 
branch  block  of  5  minutes  duration 
has  been  reported  in  dogs  (Ref.  8).  It 
appears  that  biopsy  of  the  right  ven- 
tricle is  associated  with  more  compli- 
cations and  a  higher  failure  rate  than 
is  biopsy  of  the  left  ventricle  (Ref.  7). 
Although  hazards  associated  with  use 
of  this  device  are  numerous  and  can  be 
serious  or  even  fatal,  they  do-  not 
appear  to  be  frequent.  One  study  of 
164  patients  (more  than  1.000  biopsy 
procedures)  revealed  a  low  incidence 
of  complications  In  both  ventricles 
(Ref.  7.  table  IV).  A  Stanford  Universi- 
ty study  involving  over  600  biopsy  pro- 
cedures demonstrated  no  significant 
morbidity  and  no  mortality  associated 
with  the  use  of  the  endomyocardial 
biopsy  device.  ^ 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
EmlKJlism:  Improper  mechanical 
design  can  cause  premature  release  of 
a  biopsy  specimen  that  then  becomes 
an  embolus,  (c)  Damage  to  heart 
tissue:    Endomyocardial    hemorrhage. 
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perforation  of  the  heart,  and  cardiac 
arrhythmias  can  all  result  from  im- 
proper mechanical  design. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  endomyocardial  biopsy 
device  be  classified  into  class  n  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  l#alth.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance.  Although  endomyo- 
cardial biopsy  devices  are  used  both  as 
diagnostic  devices  and  as  monitoring 
devices,  they  will  be  listed  In  the  Code 
of  Federal  Regulations  under  cardio- 
vascular monitoring  devices  because 
monitoring  is  the  more  common  use. 
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701(a).  52  Slat.  1055.  90  Slat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  by  adding  Subpart  E  and  new 
§  870.4075  as  follows: 

Subpart  E— Cordiovat^lor  Surgical  OvvicM 

§  8"0.J07.>     Endomvwardial  bi«>p>*y  device. 

(a)  Identification.  An  endomyocar- 
dial biopsy  device  is  a  device  used  to 
remove  samples  of  tissue  from  the 
inner  wall  of  the  heart. 

(b>  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFC-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
menUReceived  comments  may  be  .seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hiii:. 
A^ociatc  Commissioner 
[   Jot  Regulatory  Affairs. 

IFR  Doc.  79-6249  Filed  3-8-79:  8:45  ami      " 
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MEDICAL  DEVICES 

Clostificotion  of  Cardiopulmonary  Bypass 
Accttiory  Equipment 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  iJft-opo.sed  regulation 
classifying  cardiopulmonary  bypass  ac- 
cessory equipment  into  cla.ss  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recomYnendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
'"§afety~and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  class- 
sifying  the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Admendmcnts  of  1976. 


PROPOSED  RULES 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  FckxI  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Pedeiwl  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.-Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  propo.sed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypas  accessory 
equipment: 

1.  Identification:  Cardiopulmonary 
bypass  accessory  equipment  is  equip- 
ment that  includes  devices  having  no 
contact  with  blood-material  that  are 
used  In  the  cardiopulmonary  bypass 
circuit  to  support,  adjoin,  or  connect 
components,  or  to  aid  in  the  s<*tm^of 
the  extracorporeal  line,  e.g.,  an  a^ 
genator  mounting  bracket  or  s>«<em 
priming  equipment. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for^this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiopulmonary  bypass  accesso- 
ry equipment  be  classified  into  class  II 
because  this  device  Is  neither  life;sup- 
porting  nor  life-sustaining,  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  This  equip- 
ment plays  an  important  role  in  the 
setup  and  function  of  the  cardiopul- 
monary bypan  circuit.  Failure  of  the 
equipment  to  perform  Its  Intended 
purpose  could  lead  to  serious  hazards 
such  as  cessation  of  perfusion  (passage 
of  fluid  through  the  vessels  of  an 
organ)  or  cessation  of  oxygenation 
(oxygen  uptake  by  the  blood).  Per- 
formance characteristics  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  or  maintained.  This  equipment 


does  not  include  any  devices  that  have 
been  classified  Individually  as  Items  of 
cardiopulmonary  bypass  equipment 
under  other  regulations  In  this  sec- 
tion. The  Panel  believes  that  general 
controls  alone  would  not  provide  suff- 
cient  control  over  the  j>erformance 
characteristcs  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  as-sociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cessation  of 
perfusion:  Failure  of  the  device  due  to 
poor  mechanical  design  can  require 
temporary  cessation  of  the  perfusion, 
(b)  Cessation  of  oxygenation:  Failure 
of  the  device  due  to  poor  mechanical 
design  can  require  temporary  cessa- 
tion of  oxygenation. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  accessory  equipment  be  classi- 
fied into  class  II  (performance  stand- 
ards.) The,  Commissioner  believes  that 
a  performance  standard  Is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  linder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a):^Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4200  as  follows: 

§  870.4200    Cardiopulmonary  bypsHS  acces- 
sury  equipment 

(a)  Identification.  Cardiopulmonary 
bypass  accessory  equipment  Is  equip- 
ment that  Includes  devices  having  rq 
contact  with  blood-material  that  are 
used  In  the  cardiopulmonary  bypass 
circuit  to  support,  adjoin,  or  connect 
components,  or  to  aid  in  the  setup  of 
(Vie  extracorporeal  line,  e.g.,  an  oxy- 
genator mounting  bracket  or  system- 
priming  equipment. 

(b)  Classification.  Class  II  (perform- 
ance standards).  , 

Interested  persons  may.  on  or  before 
May  8,   1979  submit  to  the  Hearing 


Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-«250  PUed  3-8-79:  8:45  am] 
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MEDICAL  DEVICES 

ttification  of  Cardiopulmonary  Rypat* 
Kubbto  Dotoctort 


AGENCY:  Food  and  Drug  Administra 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDAj  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
bubble  detectors  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
cardiovascular  Device  ^  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  Is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  the  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  o(^lts  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 


PROPOSED  RULES 

SUPPLEMENTARY  INFORMATION: 

Panel  Recobimendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  bubble  de- 
tectors: 

1.  Identification:  A  cardiopulmonary 
bypass  bubble  detector  is  a  device  used 
to  detect  bubbles  in  the  arterial  return 
line  of  the  cardiopulmonary  bypass 
circuit. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass 
bubble  detector  be  classified  into  class 
II  because  this  device  is  neither  life- 
sustaining  but  is  potentially  hazardous 
to  life  or  health  even  when  properly 
used.  If  the  device  is  inadequate  for 
accurate  and  precise  detection  of  gas- 
eous emboli,  the  resulting  misdiagno- 
sis could  have  a  significant  negative 
effect  on  the  patient's  health.  Per- 
formance characteristics,  including  ac- 
curacy, reproducibility,  and  any  limi- 
tations on  the  device's  ability  to  detect 
bubbles,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device 
releases  an  acceptable  energy  level 
into  th^  bloodstream  when  function- 
ing nonnall>'.  If  the  device  malfunc- 
tions, however^  unsafe  energy  levels 
may  be  released^^  especially  If  the 
device  utilizes  ultrasound  techniques. 
The  Panel  believes  thaV-general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Tissue  and 
blood  damage:  if  not  properly  de- 
signed, devices  that  release  ultrasonic 
energy  into  the  body  can  release-^uch 
energy  at  levels  which  may  damage 
tissue  and  blood,  (b)  Gas  embolism: 
Failure   of  the  device   to  detect   gas 
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emboli  in  the  extracorporeal  circuit 
can  allow  potentially  debilitating  or 
fatal  gas  emboli  to  enter  the  patient's 
circulation. 

Proposed  Classific.\tion 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  cardiopulmonary  bypass 
bubble  detector  be  classified  into  class 
II  (performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4205  as  follows: 

§  870.4205    Cardiopulmonary  bypam 

bubble  detector. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  bubble  detector  is  a  device 
used  to  detect  bubbles  in  the  arterial 
return  line  of  the  cardiopulmonary 
bypass  circuit. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
Mai^  8.  1979  submit  to  the  Hearing 
Clei^k  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
^(miments  regarding  this  proposal. 
PoilrvM>ples  of  all  comments  shall  be 
submltt^  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79-6248  Filed  3-8-79;  8:45  ami 
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[21  CFR  Port  670] 

[Docket  No.  78N-1510] 

MEMCAL  DEVICES 

Cloitificatien  of  Cardiopulmonary  Bypatt 
Vascular  Cathotera,  Cannula*,  and  Tubing 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for  publ- 
lic  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
vascular  catheters,  cannulas,  and 
tubing  into  class  II.  The  effect  of  clas- 
sifying a  device  into  class  II  (perform- 
ance standards).  The  FDA  is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  devices  be  classified 
into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  devices.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1978. 

DATES:  Comments  by  May  8.  1977. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
And  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910,  301-^27-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  iissue  of 
thc/FEDERAL  Register  provides  back- 
gpcmnd  information  concerning  the  de-^ 
viplopment  of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the*followin^  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  vascular 
catheters,  cannulas,  and  tubing: 

1.  Identification:  Cardiopulmonary 
bypass  catheters,  cannulas,  and  tubing 
are  devices  used  in  cardiopulmonary 
bypass  surgery  to  cannulate  the  ves- 
sels, perfuse  the  coronary  arteries,  and 
interconnect  the  catheters  and  cannu- 


PROPOSED  RULES 

las  with  an  oxygenator  and  the  acces- 
sory bypass  equipment. 

2.  Recommended  classification:  Class 
II  (performance 'standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  these  devices 
be  a  medium  priority.  3.  Summary  of 
reasons  for  recommendation:  The 
Panel  recommends  that  cardiopulmon- 
ary bypass  vascular  catheters,  cannu- 
las, and  tubing  be  classified  into  Class 
II  because  these  devices  are  neither 
life-supporting  nor  life-sustaining,  but 
are  potentially  hazardous  to  life  or 
health  even  when  properly  used.  Be- 
cause the  devices  are  placed  directly  in 
contact  with  the  bloodstream,  they 
should  be  designed  and  constructed  to 
minimize  disruption  of  normal  blood 
flow  and  foreign  body  reactions.  Mate- 
rials ased  in  the  devices  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  and  blood  compatibility,  includ- 
ing requirements  for  adequate  surface 
finish  and  cleanliness,  which  may  aff- 
feet  the  degree  of  compatibility.  The 
devices  should  be  mechanically  do- 
signed  to  minimize  blood  trauma  and 
to  prevent  leakage.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  these  de- 
vices. The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  devices  and  that  there 
is  sufficient  information  to  establish  a 
standard  to  provide  such  assurance.  4. 
Summary  of  data  on  which  the  recom- 
mendation is  based:  The  Panel  mem- 
bers based  their  recommendation  on 
the  potential  hazards  associated  with 
the  inherent  properties  of  the  devices 
and  on  their  personal  knowledge  of, 
and  e.xjjerience  with,  the  devices.  5. 
Risks  to  health:  (a)  Thromboembo- 
lism: Inadequate  blood  compatibility 
of  the  materials  used  in  these  devices 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboeraboli.  (b) 
Tissue  and  blood  damage:  If  the  mate- 
rials, surface  finish,  or  cleanliness  of 
these  devices  are  inadequate,  damage 
to  the  blood  and  tissue  may  result,  (c) 
Loss  of  blood:  Lack  of  integrity  of  the 
connections  between  these  devices  and 
adapters  and  connectors  used  to  join 
these  devices  together  causes  blood 
leakage. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  cardiopulmonary  bypass 
vascular  catheters,  cannulas,  and 
tubing  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  these  devices 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 


ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  devices.  The  Commissioner  also 
believes  that  there  Is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide such  assurance. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  subpart  E  by  adding  new 
§  870.4210  as  follows: 
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870.4210    Cardiopulmonary  bypa.sg  vascu- 
lar catheters,  cannulas,  and  tubing. 

(a)  Identification.  Cardiopulmonary 
bypass  catheters,  cannulas,  and  tubing 
are  devices  used  in  cardiopulmonary 
surgery  to  cannulate  the  vessels,  per- 
fuse the  coronary  arteries,  and  inter- 
connect the  catheters  and  cannulas 
with  an  oxygenator,  and  the  accessory 
bypass  equipment. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday.  .^ 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs 
(FR  Doc.  79-6251  Filed  3-«-7»;  8:45  am) 
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[21  CFR  PoH  8701 

(Docket  No.  78N  1511] 

MEDICAL  DEVICES 

Classification  of  Cordiopulmenory  typass 
Haart-Lung  Mochtno  Consolos 

AGENCY:  Pod^J  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
heart-lung  machine  consoles  into  class 
II  (performance  standards).  The  FDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 


fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  ^gulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20587. 

FOR  FURTHER  INPORM4TION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Healthr£ducation,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  Advisory  conunit- 
tee.  made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  heart-lung 
machine  consoles: 

1.  Identification:  A  cardiopulmonary 
bypass  heart-limg  machine  console  is  a 
device  that  consists  of  a  control  panel 
and  the  electrical  power  and  control 
circuitry  for  a  heart-lung  machine. 
The  console  is  designed  to  interface 
with  the  basic  units  used  in  a  gas  ex- 
change system,  including  the  pumps, 
oxygenator,  and  heat  exchanger. 

2.  Recommended  classification:  Cla.ss 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass 
heart-lung  machine  console  be  classi- 
fied into  class  II  because  this  electri- 
cally powered  device  is  neither  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardou^  to  life  or  health 
even  when  properly  used.  The  device 
is  electrically  powered  and  presents  a 
potential  hazard  to  the  patient  either 
by  power  failure  or  electrical  leakage 
current.  Thus,  the  electrical  character- 
istics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  The  device  is  used  with 
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other  devices  in  a  system  that  may  be 
hazardous  if  not  satisfactorily  assem- 
bled, used,  and  maintained.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  and  electrical 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  Is  sufficient 
informaton  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias of  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
trub  the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician,  during  a  catheteriza- 
tion or  surgical  procedQre,  and  this 
may  lead  to  iatrogenic  complications, 
(b)  Failure  to  provide  sufficient  power 
to  the  life-support  equipment:  If  the 
device  cannot  operate  within  the  ex- 
pected range  of  line  voltage.  It  may 
fail  to  provide  sufficient  power  to  the 
cardiopulmonary  bypass  circuit  and 
caiise  the  circuit  to  cease  working. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  heart-lung  machine  console  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
5  870.4220  as  follows: 

§  870.4220    Cardiopulmonary  bypa.s8  heart- 
lung  machine  console. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  heart-lung  machine  console 
is  a  device  that  consists  of  a  control 
panel  and  the  electrical  power  and 
control  circuitry  for  a  heart-lung  ma- 
chine. The  console  is  designed  to  inter- 
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face  with  the  basic  units  used  in  a  gas 
exchange  system,,  including  the 
pimips,  oxygenator,  and  heat  exchang- 
er. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of/lu  comments  shall  be 
submitted,  ej^ept  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  d(x;ket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday.  , 

-pated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  A/fairs. 
[FR  Doc.  6252  Piled  3-8-79:  8:45  am] 
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(21  CFR  Part  870] 

[Docket  No.  78N-1S121 

MEDICAL  DEVICES 

Classification  of  Cardiopulmonary  Bypass 
Dofoamors 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
defoamers  into  class  III  (premarket 
approval).  The  FDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
at  a  date  to  be  set  in  a  future  regula- 
tion. Each  application  includes  infor- 
mation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments,  FDA  will 
issue  a  final  regulation  classsifying  the 
deyice.  These  actions  are  being  taken 
under  the  Medical  Device  Admend- 
ments  of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 
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ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fiohers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
Federal  Recister  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypa.ss  defoamers: 

1.  Identification:  A  cardiopulmonary 
bypass  defoamer  is  a  device  used  in 
conjunction  with  an  oxygenator 
during  cardivascular  bypa.ss  surgery  to 
remove  gas  bubbles  from  the  blood. 

2.  Recommended  cla.ssification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  .premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  de- 
foamer be  -rtessTTied  into  class  III  be- 
cause, although  this  device  is  neither 
life  supporting  nor  life-sustaininn.  it 
presents  a  potential  unreasonable  .risk 
of  illness  or  injury.  Failure  of  the 
device  to  adequately  remove  gas  bub- 
bles from  the  blood  in  the  extracor- 
poral circuit  can  lead  to  substantial 
h*«u^s  to  the  patiept's  life  or  health. 
Bt  cause  the  device  is  placed  directly  in 
contact  with  the  blood.stream,  it 
should  be  designed  and  constrr.cted  to 
minimize  disruption  of  normal  blood 
flow  and  foreign  body  reactions.  The 
materials  used  In  the  device  should 
demonstrate  minimal  tendency  to  era- 
bolize  and  adequate  ability  to  remove 
bubbles.  The  Panel  believes  that  gen- 
eral controls  adone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  also  believes  that  a  performance 
standard  would  not  provide  reasonable 
a.ssurance  of  the  safety  and  effective- 
ne.ss  of  the  device  and  that  there  is  in- 
.sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 
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5.  Risks  to  health:  (a)  Blood  damage: 
If  the  materials,  surface  finish,  or 
cleanliness  of  this  device  are  inad- 
equate, damage  to  the  blood  may 
result,  (b)  Gas  embolism:  Inability  of 
the  device  to  adequately  remove  gas 
bubbles  from  the  blood  can  allow  po- 
tentially debilitating  or  fatal  gas 
emboli  to  escape  into  the  bloodstream. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  defoamer  classified  into  class 
III  (premarket  approval).  The  Com- 
missioner believes  the  device  is  pur- 
ported or  represented  to  be  for  a  use 
in  removing  gas  bubbles  from  the 
blood  in  the  cardiopulmanary  bypass 
circuit  which  is  of  substantial  impor- 
tance in  preventing  Impairment  of 
human  health.  The  Commissioner  be- 
lieves the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
becau.se  if  the  device  fails  to  remove 
gas  bubbles  from  the  blood,  a  poten- 
tially debilitating  or  fatal  gas  embo- 
lism could  result.  The  Commissioner 
believes  that  insufficient  Information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  insufficient  informa- 
tion exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
S  870.4230  &>  follows: 

§K7l).t2:iO    Cardiopulmonary     bvpa«!«     de- 
foamer. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  defoamer  is  a  device  used 
In  conjunction  with  an  oxygenator 
during  cardiovascular  bypass  surgery 
to  remove  gas  bubbles  from  the  blood. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  l>etween  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 

IFR  Doc.  79  6253  Filed  3  8  79.  8.45  am) 


[4110-03  M] 

(21  CFR  PoH  870] 

(Docket  No.  78N  15131 

MEDICAL  DEVICES 

Clottificatien  of  Cardiopulmonary  lypott  Hoot 
Exchangvrt 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  reg'ulation 
classifying  cardiopulmonary  bypass 
heat  exchangers  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  Into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  Lssue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
l)eing  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  ;<0 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Brug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  procosal  elsewhere  in  this  issue  of 
the  F'EDrRAL  Register  providoff  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  clas.sification 
of  cardiopulmonary  bypass  heat  ex» 
•  changers: 


^ 


1.  Identification:  A  cardiopulmonary 
bypass  heat  exchanger  Is  a  device,  con- 
sisting of  a  heat  exchange  system, 
used  in  extracorporeal  circulation  to 
warm  or  cool  the  blood  or  profusion 
fluid  flowing  through  the  device. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  heat 
exchanger  be  classified  Into  class  II 
l>ecause  this  device  is  neither  life-sup- 
porting nor  life-sustaining,  but  Is  po- 
tentmlly  hazardous  to  life  or  health 
even  when  properly  used.  The  device 
is  attached  to  the  body  through  an  ex- 
tracorporeal blood  circuit  and  is  used 
In  a  clinical  environment  where  exces- 
sive leakage  current  {»n  be  a  serious 
hazard.  Thus  if  the  device  Is  electrical- 
ly powered,  the  electrical  characteris- 
tics of  the  device,  e.g..  electrical  leak- 
age current,  need  to  meet  certain  re- 
quirements. Because  the  device  is 
placed  directly  In  contact  with  the 
bloodstream.  It  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  biood  flow  and  foreign  body 
reactions.  When  the  device  transfers 
heat  between  one  fluid  and  the  blood, 
integrity  of  the  separation  of  the  two 
fluids  must  be  maintained.  The  device 
should  protect  against  the  release  of 
unsafe  erergy  levels  into  the  blood. 
Performance  characteristics.  Including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  heat  trans- 
fer characteristics,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labeling. 
The  device  is  used  with  other  devices 
In  a  system  that  may  be  hazardous  if 
not  satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  devices  and  that  there 
is  sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  If  the 
device  is  electrically  powered,  exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophyslology  of 
the  heart,  leading  to  the  onset  of  car- 
diac  arrhythmias.    Electrical    leakage 
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current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  /amplications,  (b) 
Blood  loss  or  contamination:  The  in- 
tegrity of  the  fluid  channels  must  be 
maintained  to  prevent  leakage  be- 
tween the  blood  and  water  sides  of  the 
device  causing  either  loss  of  blood  into 
the  water  or  contamination  of  the 
blood  by  the  water,  (c)  Thromboembo- 
lism: Inadequate  blood  compatibility 
of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (d) 
'Blood  damage:  If  the  materials,  sur- 
face finish,  or  cleanliness  of  this 
device  are  Inadequate,  damage  to  the 
blood  may  result.  Also,  excessive  or 
uncontrolled  heat  transfer  due  to 
physical  properitles  of  the  materials 
used  in  the  device  or  to  a  mismatch  of 
the  heat  exchanger  and  temperature 
controller  can  cause  blood  damage,  (e) 
Infection:  Sterility  of  the  device  must 
^be  ensured  to  prevent  Infection. 

I*ROPOsED  Classification 

Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  heat  exchanger  be  classified 
into  class  II  (performance  standards). 
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and  shall  be  identified  w  ith  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

tPR  Doc.  79-6254  PUed  3-8-79;  8:45  ami 
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[Docket  No.  78N-1514] 

MEDICAL  DEVICES 

Clofcificotien  of  Cardiopulmonary  Bypot* 
Tomporaturo  Contrellort 

AGENCY;  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
temperature  controllers  into  class  II 
(performance  standards).  The  *FDA  Is 


The  Comn^issioner  believes  that  a  per-(     also   publishing   the   recommendation 
formance  istandard    is   necessary    for-^-of  the  Cardiovascular  Device  Classifi- 


this  device!  because  general  controls  by 
themselvM  are  Insufficient  to  control 
the  risl^to  health.  A  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  Is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4240  as  follows: 

§  H70.4240     Cardiopulmonary    bypasK    heat 
exchanger. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  heat  exchanger  in  a  device, 
consisting  of  a  heat  exchange  system, 
used  In  extracorporeal  circulation  to 
warm  or  cool  the  blood  or  profusion 
fluid  flowing  through  the  device. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persorxs  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments. 


cation  Panel  that  the  device  be  classi- 
fied Into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  Is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  imder  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450)^  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
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velopment  of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  tempera- 
ture controllers: 

1.  Identification:  A  cardiopulmonary 
bypass  temperature  controller  is  a 
device  used  to  control  the  temperature 
of  the  fluid  entering  and  leaving  a 
heat  exchanger. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  tem- 
perature controller  be  classified  into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  This  device  is  at- 
tached to  the  cardiopulmonary  bypass 
circuit  through  the  heat  exchanger 
and  Is  used  in  a  clinical  environment 
where  excessive  leakage  current  can  l)e 
a  serious  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g..  elec- 
trical leakage  current,  need  to  meet 
certain,  requirements.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  ability  to  control  tempera- 
ture should  be  maintained  at  a  gener- 
ally accepted  satisfactory  level  and 
should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 

^  that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance and  electrical  characteristics  of 
this  device.  The  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
,tablish  a  standard  to  provide  such  as- 
"^surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrtiythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,   (b) 


PROPOSED  RULES 

Blood  damage  or  thermal  complica- 
tions: Inaccuracy  or  Instability  of  tem- 
perature control  can  lead  to  blood 
damage  or  thermal  complications. 

Proposed  CLASSiricATiow 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  temperature  controller  be  clas- 
sified Into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  Insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  pomnWs- 
sloner  also  believes  that  there  Is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4250  as  follows: 

S  870.4250    Cardiopulmonary    b>  pa.Hit    trm- 
pcrature  controller. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  temperature  controller  Is  a 
device  used  to  control  the  temperature 
of  the  fluid  entering  and  leaving  a 
heat  exchanger. 

(b)  Classification.  Class  II  (perfor- 
mamce  standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  RockvUle.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  conunents  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  79-6255  Filed  3-8-79:  8:45  am] 
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Mf  DICAL  DCVKES 

Cl«(tif]caften  of  Cardiopulmonary  Sypost 
Artvrial  Un«  Mood  Filt«r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass  ar- 
terial line  blood  filters  Into  class  III 
(premarket  approval).  The  FDA  Is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  Into  class  III  is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  premarket  approval 
application  at  a  date  to  l>e  set  in  a 
future  regulation.  Each  application  In- 
cludes Information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments. 
FDA  will  Issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are, 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comment  by  May  8.  1979. 
The  Commlsslorer  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Glenn    A.    Rahmoeller,    Bureau    of 
Medical    Devices    (HFK-450).    Food 
and    Drug    Administration,    Depart-^ 
ment  of  Health.  Education,  and  Wei-* 
fare.     8757     Georgia     Ave..  •Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardlovascylar  Device  Classifica- 
tion Panel,  an  tDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  arterial 
line  blood  filters: 

1.  Identification:  A  cardiopulmonary 
bypass  arterial  line  blood  filter  is  a 
device  used  as  part  of  a  gas  exchange 
(oxygenator)  system  to  filter  nonbiolo- 
glc  particles  and  emt>oll  (bl<x>d  clots  or 


pieces  of  foreign  material  flowing  In 
the  bloodstream  which  will  obstruct 
circulation  by  blocking  a  vessel)  out  of 
the  blood.  It  is  used  In  the  arterial 
return  line. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
for  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  arte- 
rial line  blood  filter  t>e  classified  into 
class  III  because  this  device  is  neither 
Jife-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  u.sed,  and 
l>ecause  there  are  Insufficient  data  to 
establish  the  safety  and  effectiveness 
of  the  device.  Because  the  device  is 
placed  directly  In  contact  with  the 
bloodstream,  it  should  be  designed  and 
constructed  to  minimize  foreign  body 
reactions  and  disruption  of  normal 
blood  flow.  Performance  characteris- 
tics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device  s 
filtration  efficiency,  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  spefial  labeling. 
The  Panel  l>elleves  that  there  Ls  insuf- 
ficient medical  and  scientific  data  on 
which  to  base  a  performance  sl^ndard 
for  this  device.  The  Panel  also  believes 
that  the  test  methodology  for  estab- 
lishing satisfactory  performance  levels 
is  not  available.  In  addition,  it  has  not 
been  clearly  established  that  adverse 
physiological  effects  follow  when  this 
device  is  absent  from  the  circuit.  Be- 
cause Insufficient  information  exists 
to  establish  a  performance  standard  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness,  the 
Panel  believes  that  this  device  requires 
premarket  approval. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
memljers  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inderent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  reviewed 
the  relevant  medical  literature.  Refer- 
ences were  supplied  to  the  Panel  by 
Panel  member  Dr.  Richard  E.  Clark, 
PDA,  and  Pall  Biomedical  Products 
Corp.  The  summaries  from  FDA  and 
Pan  Biomedical  are  attached  as  adden- 
da'^to  the  Apri4  4,  1977,  minutes  of  the 
Cardiovascular  Device  Classification 
Panel  meeting.  Dr.  Clark's  memoran- 
dum is  an  addendum  to  the  May  2. 
1977.  minutes  of  the  Cardiovascular 
Device  Classification  Panel  meeting. 
Dr.  Clark's  report  (Ref.  1)  states  that 
arterial  line  filters  require  more  com- 
plex testing  and  safety  considerations 
tnan  other  blood  filters  because  of 
their  use  in  a  perfusion  line  which  is 
life-supporting. 


PROPOSED  RULES 

Three  general  problems  arise  with 
the  use  of  arterial  line  filters:  exces- 
sive pressure  gradient  or  inadequate 
flow,  thromboembolic  complications, 
and  embolic  complications.  Excessive 
pressure  gradients  or  inadequate  flow 
are  caused  by  blockage  of  the  filter 
during  use.  This  problem  has  been 
handled  clinically  in  two  ways:  ( 1 )  two 
parallel  filters  operate  simultaneously, 
alternately,  or  alternately  only  when 
transfilter  '  pressure  differences 
become  large:  (2)  one  filter  is  used 
with  a  bypass  line.  It  is  Important  that 
the  capacity  of  arterial  line  filters  be 
sufficient  to  provide  adequate  blood 
flow  throughout  the  course  of  cardio- 
pulmonary byjftass  surgery.  Depth  fil- 
ters may  stsn  to  channel  after  30  to 
40  percent  of  the  void  spaces  are  filled, 
thus  lowering  efficiency  and  providing 
a  possible  escape  for  larger  micro  par- 
ticles (Ref.  1). 

Thromboembolic  complications  are 
not  well  documented  in  the  literature. 
Blood  filters  cause  a  reduction  in  pla- 
telet count,  but  Investigations  have 
shown  that  the  platelets  retained  by  a 
filter  are  usually  nonfunctioning  (Ref. 
2).  Because  of  this  fac(,  the  impair- 
ment of  platelet  function  is  not  nearly 
as  great  as  the  decrease  In  the  number 
of  platelets  would  appear  to  suggest. 

The  third  problem  with  arterial  line 
filters  is  embolic  complications.  Small 
microemboli  have  been  confirmed  to 
be  a  cause  of  detrimental  alterations 
in  pulmonary  physiology  (Refs.  3 
through  6).  Dr.  Clark  (Ref.  1)  summa- 
rizes the  problem  as  follows:  "A  .second 
major  consideration  is  that  of  high  re- 
moval of  gaseous  microemboli.  Al- 
though oxygen  and  carbon  dioxide  are 
the  two  gases  used  during  extracoriwr- 
eal  circulation,  the  untoward  effects  of 
small  (less  than  20  to  30  micron)  mi- 
crobubbles  have  not  been  documented 
to  date  for  two  reasons.  First,  it  is  very 
difficult  to  generate  uniform  size  bub- 
bles in  the  size  range  of  25  to  50  mi- 
crons, and  the  bubble  size  may  not 
remain  constant  in  a  non-Newtonian 
turbulent  flow  field.  Second,  no  highly 
accurate  on-line,  continuous  noninva- 
sive system  for  measurement  of  size 
and  total  particles  per  unit  time  has 
appeared.  Consequently,  the  total 
number  by  size  and  the  distribution  of 
types  of  microemboli  in  the  arterial 
line.  I.e..  gas,  prcrteln  solids,  and  non- 
protein solids,  have  not  been  ascer- 
tained. In  summary,  the  pathophysio- 
logic data  and  the  means  by  which  to 
obtain  that  data  are  still  lacking." 

Most  investigators  state  that  blood 
filters  are  invaluable  for  removing 
harmful  aggregates  induced  by  extra- 
corporeal circulation  (Refs.  2  and  6 
through  10).  However,  adequate  filter 
capacity  and  effective  filtration  are 
important  for  this  application,  as  ob- 
struction could  be  a  serious  hazard  to 
the  patient.  Although   f^sh   in   vivo 
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blood  has  very  few  of  the  filterable 
elements  per  unit  (500  milliliters),  the 
high  flow  rate  in  an  arterial  line  (3  to 
5  liters  per  minute)  and  its  pulsing  can 
cause  problems  due  to  excessive  turbu- 
lence and  high  frequency  vibration  in 
the  filter  (Ref.  8).  This  can  cause  pla- 
telet and  fibrin  destruction  resulting 
in  a  clogged  filter  just  when  an  ade- 
quate flow  of  blood  is  needed  the  most 
(Refs.  6  and  8).  Arterial  circuit  appli- 
cation requires  a  special  design  to 
reduce  turbulence  and  &  greatly  in- 
creased capacity  to  handle  the  added 
flow  rate  and  time  needed  for  an  oper- 
ation. Filters  on  the  market  as  of  1975 
seem  to  do  a  good  job  for  short  periods 
of  time  (less  that  4  hours)  on  dogs 
weighing  20  to  30  kilograms  (Ref.  9f*'P^*  ■y^ 
However,  Heimbeckers  studies  (Ref.  ~ \^' 
8)  indicate  that  line  filters  experienc-  ^.i 
ing  blood  flows  of  3  to  5  liters  i>er 
minute  that  are  not  designed  for  such 
flows  may  actually  generate  fibrin 
emboli,  which  are  released  into  the 
systemic  circulation  causing  neurolo- 
gic, pulmonary,  and  renal  complica- 
tions. Prom  this  data  and  their  experi- 
ence, the  Panel  concluded  that  there 
do  not  exist  sufficient  safety  and  ef- 
fectiveness data  on  which  adequate 
performance  standards  could  be  based. 
5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
rleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Inadequate  blood  flow:  Inadequate  ca- 
pacity of  the  device  to  filter  the 
amount  of  blood  flowing  through  It 
during  a  cardiopulmonary  bypass  op- 
eration could  lead  to  inadequate  flow 
or  excessive  pressure  gradient,  (c)  Em- 
bolic complications:  Inability  of  the 
device  to  properly  filter  particles  can 
lead  to  embolic  complications,  (d)  Gas 
embolism:  Inability  of  the  device  to 
properly  filter  microbubbles  from  the 
extracorporeal  circulation  is  associat- 
ed with  gas  embolism. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  arterial  line  blood  filter  be  clas- 
sified into  class  III  (premarket  approv- 
al). The  Commissioner  believes  the 
device  Is  purported  or  represented  to 
be  for  a  use  In  removing  emboli  from 
the  blood  in  the  cardiopulmonary 
bypass  circuit  which  is  of  substantial 
importance  in  preventing  Impairment 
of  human  health.  The  Commissioner 
believes  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  Injury 
because  if  the  device  falls  to  remove 
emboli  from  the  blood,  a  potentially 
debilitating  or  fatal  embolism  may 
result.  The  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls   will 
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provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance. 
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Therefore,  under  the  FeSeral  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4260  as  follows: 

§870.  I2ti0    Cardiopulmunary  bypa.ss  arteri- 
al line  bltMKi  Tiltcr. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  arterial  line  blood  filter  is  a 
device  used  as  part  of  a  gas  exchange 
(oxygenator)  system  to  filter  nonbiolo- 
gic  particles  and  emboli  (blood  clots  or 
pieces  of  foreign  material  flowing  in 
the  bloodstream  which  will  obstruct 
circulation  by  blocking  a  vessel)  out  of 
the  blood.  It  is  used  in  the  arterial 
return  line. 
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(b)  Classification.  Class  III  (premar- 
ket  approval ). 

Intrt"ested  persons  may.  on  or  before 
MajLie.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday.     .  ' 

Dated:  February  26.  1979. 

.  Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6256  Filed  3-8-79;  8:45  am] 
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MEOtCAL  DEVICES 

Clostification  of  Cardiopulmonary  Bypass 
Cordietomy  Suction  Lino  Blood  Filtora 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  commerit  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
cardiotomy  suction  in  line  blood  filters 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classsifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  dale  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR      FURTHER      INFOR'MATION 

CONTACT: 
Glenn    A.    Rahmoeller.    Bureau    of 
Medical    Devices    (HFK-450).    Food 


and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

^ 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation  i 

A  proposal  elsewhere  in  this  issue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion regarding  classification  of  cardio- 
pulmonary bypass  cardiotomy  suction 
line  blood  filters: 

1.  Identification:  A  cardiopulmonary 
bypa.ss  cardiotomy  suction  line  blood 
filter  is  a  device  used  as  part  of  a  gas 
exchange  (oxygenator)  system  to  filter 
nonbiologic  particles  and  emboli  (a 
blood  clot  or  a  piece  of  foreign  materi- 
al flowing  in  the  bloodstream  which 
will  obstruct  circulation  by  blocking  a 
vessel)  out  of  the  blood.  This  device  is 
intended  for  use  in  the  cardiotomy 
suction  line. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  car- 
diotomy suction  line  blood  filter  be 
classified  into  class  II  because  the 
device  is  neither  life-sustaining  nor 
life-supporting,  but  is  potentially  haz- 
ardous to  life  or  health  if  it  fails  to 
filter  the  blood  effectively.  Because 
the  device  is  placed  directly  in  contact 
with  the  bloodstream,  it  should  be  de- 
signed and  constructed  >to  minimize 
foreign  body  reactions  and  disruption 
of  normal  blood  flow.  Performance 
characteristics.  Including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  filtration  efficiency, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  per- 
■^ormance  standards  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectivt  ness  of  the  device  aind  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge   of,    and    experience    with,    the 


device.  In  addition,  the  Panel  found 
further  evidence  for  their  recommen- 
dation in  the  medical  literature.  Lit- 
erature was  supplied  to  the  Panel  by 
Panel  member  Dr.  Richard  E.  Clark, 
FDA.  and  Pall  Biomedical  Products 
Corp.  The  statements  submitted  by 
FDA  and  Pall  Biomedical  are  attached 
as  addenda  to  the  April  4,  1977  min- 
utes of  the  Cardiovascular  Device 
Classification  Panel  meeting.  Dr. 
Clark's  review  is  provided  as  an  adden- 
dum to  the  May  2,  1977  minutes  of  the 
Cardiovascular  Device  Classification 
Panel  meeting.  The  literature  on  car- 
diotomy line  filters  indicates  that 
problems  arising  during  clinical  perfu- 
sions in  which  tlTe  device  is  used  are 
usually  not  life  threatening.  The  blood 
filtered  by  this  device  is  removed  from 
the  operative  field  by  suction,  and  con- 
tains a  large  amount  of  fat  and  debris 
and  has  a  large  blood  gas  interface 
(Ref.  1).  Gaseous  emboli  present  no 
problem  in  the  use  of  this  filter,  nor 
do  excessive  pressure  gradients,  be- 
cause only  a  small  percentage  of  the 
total  blood  pumped  passes  through 
/the  cardiotomy  filter  system.  The  par- 
ticle size  range  estimated  to  be  of  im- 
portance Is  probably  gresCter  than  20 
to  25  microns  (Ref.  2).  Several  refer- 
enced reports  note  certain  advantages 
of  filtering  blood  during  infusions,  in- 
cluding decrease  in  oxygen  consump- 
tion with  the  use  of  filtered  blood 
(Ref.  3).  Infusion  filters  have  also 
been  found  to  keep  the  lungs  free  of 
emobli  (Ref.  4).  The  incidence  of  pul- 
monary insufficiency  in  trauma  pa- 
tients was  lower  when  filtered  blood 
was  used.  (Ref.  5).  Studies  have  shown 
that  blood  microfilters  accumulate 
twice  as  much  debris  as  standard  170- 
micron  infusion  set  filters  (Ref.  6).  Re- 
ports have  also  shown  that  these  mi- 
grating thrombi,  which  would  be  fil- 
tered by  this  device,  are  associated 
with  neuro-ophthalmic  disturbances 
(Ref.  7).  conv-ulsive  episodes  (Ref.  8), 
and  other  cerebral  and  pulmonary 
complications  (Refs.  6,  9.  10.  11,  and 
12).  While  a  filter  with  small  pore  sizes 
is  a  more  effective  filter,  the  pores 
tend  to  clog  easily  and  thus  reduce  the 
filter's  capacity.  Although  it  is  possi- 
ble to  design  a  filter  with  larger  pores 
that  could  operate  for  an  hour  with- 
out •  obstruction,  such  a  filter  would 
miss  many  potentially  harmful  mi- 
croaggregates. -(Refs.  10,  11.  12,  and 
13).  Filters  with  large  pores  also  tend 
to  leak  aggregates  because  of  pressure 
extrusion  of  some  particles  occluding 
the  pores  of  the  filter  (Refs.  10.  11. 
and  12).  Filters  currently  on  the 
market  compromise  either  capacity  or 
smaller  pore  size.  In  the  Panel's  opin- 
ion, for  the  limited  volume  of  cardipul- 
monary  bypass  cardiotomy  suction 
line  blood  filters  handled  by  the  car- 
diotomy line  filter,  sufficient  filtration 
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efficiency  and  capacity  will  be  assured 
through  performance  standards. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  In  this  device 
and  inadequate  surface  finish  and 
cleanliness  can  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Particle  embolism:  Inability  of  the 
device  of  filter  properly  particles  from 
the  blood  can  lead  to  potentially  de- 
bilitating or  fatal  emboli. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  cardiotomy  suction  line  blood 
filter  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  Insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4270*as  follows: 

S  870.4270    Cardiopulmonary    bypass    car- 
diotomy suction  line  blood  Filter. 

(a)  Identification,  A  cardiopulmon- 
ary bypass  cardiotomy  suction  line 
blood  filter  is  a  device  used  as  part  of  a 
gas  exchange  (oxygenator)  system  to 
filter  nonbiologic  particles  and  emboli 
(a  blood  clot  or  a  piece  of  foreign  ma- 
terial flowing  in  the  bl(x>dstream 
which  will  obstruct  circulation  by 
blocking  a  vessel)  out  of  the  blood. 
This  device  is  intended  for  use  in  the 
cardiotomy  suction  line. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Intersted  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
FYidaiy. 

Dated:  February  26,  1979. 

Joseph  P.  Htle, 
Associate  Commissioner  for 
Regulatory  Affairs. 

{PR  Doc.  79-6257  Filed  3-8-79;  8:45  am] 


FEDERAL  REGISTER,  VOL  44.  NO.  48— FRIDAY,  MARCH  9,   1979 


<• 
*■ 


FEDERAL  REGISTER,  VOL  44,  NO.  4«— FRIDAY,  MARCH  9,  1979 


•*- 


UMI 


13402 

\ 
[4nO-03-M] 

[31  CFR  fort  S701 

[Docket  No.  78N-1517) 

MEDICAL  DEVICES 

aaftificolien  of  Cardiopulmonary  Probypott 
FiK«r« 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  prebypass 
filters  into  class  II  (performance 
standard.^).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  (Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  developmentf  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectivene.ss  of  the  device. 
After  considering  public  comments. 
PDA  will  issue  a  final  regulation  class- 
sifying  the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
ba.sed  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Fldefal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  Rock\  ille,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  RahmocUer,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Fedkral  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel.  an>^;DA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  prebypass  filters: 

1.  Identification:  A  cardiopulmonary 
prebypass  filter  is  a  device  used  during 
priming  of  the  oxygenator  circuit  to 
remove  particulates  or  other  debris 
from  the  circuit  prior  to  initiating 
bypass.  The  device  is  not  to  be  used  to 
filter  blood. 

2.  Recommended  classification:  Class 
II  /performance  standards).  The  Panel 
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«. 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  prebypass 
filter  be  classified  Into  class  II  because 
this  device  is  neither  life-supporting 
nor  life-sustaining,  but  is  potentially 
hazardous  to  life  or  health  even  when 
properly  used.  If  the  device  fails  to 
filter  particulates  from  the  system 
during  priming,  those  particles  can  be 
introduced  into  the  body  during  the 
subsequent  perfusion.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device  s  ability  to  filter  particles, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  u.ser  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  pereonal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Infusion  of  for- 
eign particulates:  Inadequate  design  of 
the  filter  can  lead  to  unnecessary  infu- 
sion of  foreign  particles  into  the  pa- 
tient which  may  lead  to  post  bypass 
neural,  renal,  or  pulmonary  complica- 
tions. 

Proposed  CLASSiricAXiON 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary  pre- 
bypass filter  by  classified  into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are^insufflclent  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4280  as  follows:  ** 


5  870.4280    Cardiopulmonary        prebypass 
niter. 

(a)  Identification.  A  cardiopulmon- 
ary prebypass  filter  is  a  device  used 
during  priming  of  the  oxygenator  cir- 
cuit to  remove  particulates  or  other 
debris  from  the  circuit  prior  to  initiat- 
ing bypass.  The  device  is  not  to  be 
used  to  filter  blood. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministra  ion.  Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  singleTopies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  <(pcu- 
ment.  Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday: 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  A/fairs. 
[FR  Doc.  79-6258  Filed  3-8-79;  8:45  am] 


(4nO-03-M] 

(21  CHt  Port  870) 

(Docket  No.  78N-1518) 

MEDICAL  DEVICES 

Clattificolion  of  Cordiepulmonory  Bypot* 
Adaptor*,  Stopcockt,  manifoldt,  and  fittings 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classif>ing  cardiopulmonary^  bypass 
adaptors,  stopcocks,  manifolds,  and 
fittings  into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  these  devices  be  classified 
into  class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
ptrformance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comment*. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  devices.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATE:  Conunents  by  May  8.  1979.  The 
Commissioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 


days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Peed-and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

-^\  Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  Issue  of 
THE  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  adaptors, 
stopcocks,  manifolds,  and  fittings: 

1.  Identification:  Cardiopulmonary 
bypass  adaptors,  stopcocks,  manifolds, 
and  fittings  are  devices  used  in  cardio- 
vascular diagnostic,  surgical,  and 
therapeutic  applications  to  Intercon- 
nect tubing,  catheters,  or  other  de- 
vices. 

2.  Recommended  classification:  Class 
II  (perfomiance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  these  devices 
be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommencis 
that  cardiopulmonary  bypass  adapt- 
ors, stopcocks,  manifolds,  and  fittings 
be  classified  into  class  II  because  the 
devices  are  neither  life  supporting  nor 
life  sustaining  but  are  potentially  haz- 
ardous to  life  or  health  even  when 
properly  used.  Because  the  devices  are 
placed  directly  in  contact  with  the 
bloodstream  they  should  be  designed 
and  constructed  to  minimize  disrup- 
tion of- normal  blood  flow  and  foreign 
body  reactions.  Materials  used  in  the 
devices  should  meet  a  generally  ac- 
cepted satisfactory  level  of  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness, which  may  affect  the  degree  of 
compatibility.  The  Panel  believes  that 
general 'Controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  these  de- 
vices. The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  devices  and  that  there 
is  sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Sununary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
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on  the  potential  hazards  associated 
with  the  inherent  properties  of  the  de- 
vices and  on  their  personal  knowledge 
of,  and  experience  with,  the  devices. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: inadequate  blood  compatibility 
of  the  materials  used  in  these  devices 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (b) 
Blood  damage:  If  the  materials,  sur- 
face finish,  or  cleanliness  of  these  de- 
vices are  inadequate,  damage  to  the 
blood  may  result,  (c)  Blood  or  infusion 
fluid  loss:  Improper  mechanical  design 
/Of  the  devices  can  lead  to  blood  or  in- 
fusion fluid  leakage,  (d)  Infection:  Ste- 
rility of  the  device  must  be  ensured  to 
prevent  infection. 

Proposed  Classification 

The  commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing- that  cardiopulmonary  bypass 
adaptors,  stopcocks,  manifolds,  and 
fittings  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  these  devices 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  devices.  The  Commissioner  also 
believes  that  there  Is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  E  by  adding  new 
§  870.4290  as  follows: 

§  870.4290    Cardiopulmonary  bypass  adapt- 
ors, stopcocks,  manifolds,  and  fitting. 

(a)  Identification.  Cardiopulmonary 
bypass  adaptors,  stopcocks,  manifolds, 
and  fittings  are  devices  used  in  cardio- 
vascular diagnostic,  surgical,  and 
therapeutic  applications  to  intercon- 
nect tubing,  catheters,  or  other  de- 
vices. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  coqiments  may  be  seen 
in  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  79-6259  Filed  3-8-79:  8:45  am) 
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CDocket  No.  78N-1519] 

MEDICAL  DEVICCS 

Oastlfication  of  Cardiopulmonary  Bypa»$  Go* 
Control  Unit* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
gas  control  units  into  class  II  (per- 
formance standards).  The  FDA  Ls  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  Into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments, 
FDA  will  issue  a  final  regvilation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation In  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
P^hers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
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of  rardiopiilmonary  bypass  gxs  control 
unit  J. 

1.  Ider.rifiCtttion:  A  cardiopulmonary 
bypa-.s  gar,  rciitrol  unit  j^a  device  used 
to  con'rol  and  mea.-.ure  Mic  flow  of  ga.s 
into  th<"  oxygenator.  Tl^fe  device  is  cali- 
braifd  for  a  specific  gas. 

2.  Rpcoininended  clasiificalion:  Cla;-is 
II  (pffornian^c  standards).  The  Panel 
recommcnd.s  that  e.;labli.<hing  a  per- 
formance standard  for  this  device  be  a 
rnediun  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiopulmonary  bypass  gas  con- 
trol units  be  cla<;sified  into  class  II  be- 
cause the  device  is  neither  life-sustain- 
ing nor  life-supporting,  but  improper 
gas  flow  rates  allowed" by  the  device 
are  potentially  hazardous  to  life  and 
health.  Performance  cliaractcristics, 
including  accuracy,  reproducibility, 
and  any  limitations  on  the  device's 
How  control,  should  be  maintained  at 
a  generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
u?ed  with  oth^r  devices  in  a  sy.stem 
that  may  be  hazardous  if  not  satisfac- 
torily a.ssembled,  used,  and  main- 
tained. The  Panel  b«  lieves  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Pan''!  believes  that  a  performance 
standard  will  provide  reasonable  a.s.sur- 
ance  ot  the  safety  and  effectiveness  of 
the  device  and  that  there  Ls  sufficient 
information  to  p.'ttablish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
rerommendation  is  based:  The  Panel 
mcmbeig>^a:  ed  I  heir  recommendation 
on  the  potcn'al  ha/-ards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Ri.sks  to  health:  Inadequate  gas 
transfer  Inaccuracy  or  instability  of 
the  flow  control  can  lead  to  inad- 
equate or  excessive  gas  transfer. 

Proposed  Classikication 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  gas  control  unit  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
therruselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
suranc^'  of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  .•sufficient  infor- 
mation to  establish  a  standard  to  pro- 
V  ide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
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>21  U.S.C.  36'3c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
5  870.4300  as  follows: 

§  K70.I300  Cardiopulnionary  bvpa<is  ftLs 
ronlriil  unit. 

(a).  Idevtijicalion.  A  cardiopulmon- 
ary bypass  gas  control  unit  is  a  device 
used  to  control  and  measure  the  flow 
of  gas  into  the  oxygenator.  The  device 
Is  calibrated  for  a  specific  gas. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Pishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  l>e  identified  with  the  Hear- 
ing Clerk  docket  numl)er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
'  Associate  Commissioner 

/or  Regulatory  A/fairs. 

tFR  Doc.  79-6260  Filed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Claitification  «f  Cardiopulmonary  Bypoit 
Coronary  Prottur*  Gaugot 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad 
ministration  (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypa-ss 
coronary  pressure  gauges  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation iPanel  that  the  device  bv  classi- 
fied tnK)  class  II.  The  effect  of  classi 
fying  a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  con.'^idering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  beir>g  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES;   Comments  by   May  8.   1979. 
The  Commissioner  of  Food  and  Drugs 

/ 


proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Admini.st  ration.  Rm.  4-65.  5600 
Pishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Glenn  A.  Rahrfcoeller.  Bureau  of 
Medical  Devices  (HFK  450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave..  Silver 
Spring.  Md.  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulali<Mi. 
The  Cardiovascular  Device  ClassifiCEi- 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  coronary 
pressure  gauges: 

1.  Identification:  A  cardiopulmonary 
bypass  coronary  pressure  gauge  is  a 
device  used  in  cardiovascular  bypass 
surgery  to  mea.s'ure  the  pressure  of  the 
blood  perfusing  the  coronary  arteries. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  estaJblishing  a  per- 
formance standard  for'this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  coro- 
nary pressure  gauge  be  classified  into 
class  II  because  this  device  Is  neither 
life-supporting  nor  life-sustaining,  but 
Is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  Per- 
formance characteristics,  including  ac- 
curacy, reproducibility,  and  any  limi- 
tations on  the  device's  measurement 
of  the  pressure  In  the  coronary  afrteryl 
perfusion  line,  should  be  maintained' 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  user  through  special  labeling.  This 
device  Is  attached  to  the  body  through 
the  extracorporeal  blood  circuit  and  is 
used  in  a  clinical  environment  where 
t  \c«*ssive  leakage  current  can  l>e  a  seri- 
o\xs  hazard.  Thus  the  electrical  charac- 

'  teri.>^tlcs  of  this  device,  e.g.,  electrical 
leakat'e  current,  need  to  meet  certain 
require  ments.  The  Panel  believes  that 
genera'  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance     characteristics      of      this 

.  device.  The  Panel  l>elieves  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 


sufficient   information  to  establish   a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  ba.sed:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
aevice  and  on  their  personal  know!-" 
eriK'f  of,  and  experience  with,  tlie 
d»  vice. 

5  Hisks  to  health:  (a»  Inadequate  or 
(  xc  v^i'.e  biood  ;  ';i>p!y  to  the  comi^iry 
aruTies:  If  tli^  i«ro  or  calbralion  of 
the  de. ice  Ls  inaocurate  or  unstable, 
tt:e  'irvice  ma\'  K<''itrate  falst  pre.ssure 
ieadii;jis.  If  false  pressure  readings  are 
used  in  managing  the  patient,  inad- 
equate or  excessive  blood  may  be  sup- 
plied to  the  coronary  arteries. 

(b)  Cardiac  arrhythmias  or  electrical 
shock;  If  the  device  Is  electrically 
powered,  excessive  electrical  leakage 
current  can  disturb  the  normal  elec- 
trophysiology  of  the  heart,  leading  to 
the  onset  of  cardiac  arrhythmia.s.  Elec- 
trical leakage  current  can  also  cause 
electrical  shock  to  a  physician  during 
a  catheterization  or  surgical  proce- 
dure, and  this  may  lead  to  Iatrogenic 
complications. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypa.ss  coronary  pre.ssure  gauge  be 
classified  into  class  II  (performance 
standards).  The  Commis.sioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health-  A  per- 
formance standard  would  provide'  rea- 
.sonable  assurance  of  the  safety  and  ef- 
fec^ilvene.ss  of  the  device.  The  Commis- 
sioner also  believes  that  there  is  avtffi- 
cient  information  to  establi:ih  a  stand- 
ard to  provide  such  as.surance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
j701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  propo.ses  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§870.4310  as  follows: 

§870.1310     Cardiopulmonarv    bypa.ss  rorw- 
nary  pressure  K^u^e. 

(a)  Identification.  A  cardiopulmon- 
ary bypa.ss  coronary  pre.ssure  gauge  is 
a  device  used  In  cardiovascular  bypass 
surgery  to  measure  the  pre.ssure  of  the 
blood  perfusing  the  coronary  arteries. 

(b)  Classification.  Class  II  (perform- 
/       ance  standards). 

InterestKed  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Pood  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fislu-rs 
Lane,  Rockville.  MD  20857,  written 
comrnf  nts  regarding  thi.s  proposal. 
Four  copies  of  all  comments  shall  be 
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submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

JostPii  P.  Hile 
•     Associate  Conmissiomr 
for  Reg  Hint  ory  Affairs. 

tFR  Uoc.  79-6261  Filed  3  8-V9:  8:45  am] 
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lai  CFR  Part  870] 

[Docket  No.  78N  1521J 

MEDICAL  DEVICES 

Cloitirication  of  Cordiepulmenory  Bypoit 
Pultafile  Flow  Generotort 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
pulsatile  flow  generators  into  class  III 
(premarket  approval).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effect  of  classifying  a 
device  into  cla.ss  III  is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a 
future  regulation.  Each  application  in- 
cludes information  concerning  safety 
afid  effectiveness  tests  of  the  device. 
After  con-sidering  public  comments, 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commis.sioncr  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
b.ased  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (nFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION. 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK -450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 
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SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  Lssue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Cla.ssifica- 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  cla.ssif icat ion 
of  cardiopulmonary  bypass  pulsatile 
flow  generators: 

1.  Identification:  A  cardiopulmonary 
bypa.ss  pulsatile  flow  generator  is  an 
electrically  and  pneumatically  operat- 
ed device  used  to  create  pulsatile  blood 
flow.  The  device  is  placed  in' a  cardio- 
pulmonary bypa.ss  circuit  downstream 
from  the  oxygenator. 

2.  Recommended  classification:  class 
UI  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  pul- 
satile flow  generator  be  classified  into 
class  III  because;  although  this  device 
is  neither  life-supporting  nor  life-sus- 
taining, it  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used,  and  because  there  are  Insuffi- 
cient data  to  establish  the  safety  and 
effectiveness  of  this  device.  This 
device  Is  attached  to  the  body  through 
the  blood  and  the  extracorporeal  oxy- 
genator circuit  and  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g.,  electrical  leakage  current, 
need  to  meet  certain  requirements.  Al- 
though the  device  releases  an  accept- 
able energy  level  into  the  bloodstream 
when  functioning  properly,  unsafe 
energy  levels  may  be  released  if  the 
device  malfunctions.  Because  the 
device  is  placed  directly  in  contact 
with  the  bloodstream,  it  should  be  de- 
signed and  constructed  to  minimize 
disruption  of  normal  blood  flow  and 
foreign  body  reactions.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  device's  ability  to  provide  pulsatile 
flow,  should  be  maintained  at  a  gener- 
ally accepted  satisfactory  level  and 
should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
believes  that  general  controls  alone* 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  In  addition,  the  per- 
formance characteristics  of  the  device 
are  not  well-defined  and  the  data  on 
them  are  insufficient  to  establish  a 
performance  standard.  The  Panel  be- 
lieves that  premarket  approval  is  nec- 
essary to  assure  the  safety  and  effec- 
tiveness of  the  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on   the   potential   hazards   associated 
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with  the  inherent  properties  of  the 
device  and  on  their  personal  Itnowl- 
edge  of.  and  experience  with,  the 
device.  The  Panel  believes  that  data 
do  not  exist  to  demonstrate  the  safety 
and  efficacy  of  the  device  and  that 
clinical  trials  are  currently  the  only 
method  capable  of  establishing  safety 
and  efficacy. 

5.  Risks  to  health:  (a)  Cardiac  ar 
rhythmias  or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  -normal  electrot)hysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  ^hysican'during  a  catheterization 
or  surgical  procedure,  and  this  may 
load  to  iatrogenic  complications,  (b) 
Blood  damage:  If  the  materials,  sur- 
face finish,  cleanliness,  or  mechancial 
design  of  this  device  are  inadequate, 
damage  to  the  blood  may  result,  (c) 
Thromboembolism:  Inadequate  blood 
compatibility  of  the  materials  used  in 
this  device,  inadequate  surface  finish 
and  cleanliness,  or  improper  mechani 
cal  design  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboli.  (d) 
Gas  embolism:  Rupture  of  the  pump- 
inn  bladder  or  a  leak  in  the  pumping 
chamber  can  allow  potentially  debili- 
tating or  fatal  gas  emboli  to  escape 
into  the  bloodstream. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's   recommendation   and   is   pro- 
pcsing     that      the     cardiopulmonary 
bypass    pulsatile    flow    generator    be 
classified  into  class  III  (premarket  ap- 
proval). After  reviewing  the  literature. 
FDA  has  found  that  pulsatile  flow  in 
oxygenator  circuits  is  a  major  topic  of 
debate.  The  hazards  of  pulsele.ss  flow 
of  a  rate  less  than  100  milliliters  per 
kilogram  per  minute  have  been  listed 
a.s    metabolic    acidosis,    weight     gain, 
edema,     visceral     pooling,     capillary 
stasis,  opening  of  the  arterial  venous 
shunt,  and  decreased  lymph  flow  <Ref. 
1).  However,  at  greater  flow  rates  it  is 
stated  that  none  of  these  changes  is 
apparent    and    no   significant    physio- 
logical   differences    occur.    Increased 
rtnin  production  has  also  been  shown 
to  occur  with  pulseless  flow  (Refs.  2 
and  3).  and  it  has  been  hypothesized 
that        reduced        reticuloendothelial 
system     phagocytic     function     (white 
blocd  cell  defensive  function  can  occur 
due  to  prolonged  pulseless  flow  (Rcf. 
4).  On  the  other  hand,  pulsatile  flow 
has  been  indicated  in  increased  blood 
damage  and  a  greater  chance  of  rup- 
ture or  leaks  in  the  extracorporeal  cir- 
cuit (Refs.  2  and  5).  The  data  to  sup- 
port either  side  of  this  controversy  are 
not  convincing.  The  Commissioner  be- 
lieves the  device  is  purported  or  repre- 
.sented  to  be  for  a  use  in  establishment 
of  pulsatile  flow  through  the  cardio- 
pulmonary bypass  circuit  which  may 
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be  of  substantial  importance  in  pre- 
senting impairment  of  human  health. 
The  Commissioner  believes  that  irisuf- 
ficient  information  exists  to  determine 
that  general  controls  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that  in- 
sufficient information  exists  to  estab- 
lish a  performance  standard  to  provide 
this  assurance. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing 
Clerk  (address  above)  and  may  be  seen 
by  interested  persons,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat,  1055,  90  Stat,  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposed  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4320  as  follows: 

§870.1320    Cardiopulmonary  bvpas.s  pulsa- 
tile flow  Kencrator. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  pulsatile  flow  generator  is 
an  electrically  and  pneumatically  op- 
erated device  used  to  create  pulsatile 
blood  flow.  The  device  is  placed  in  a 
cardiopulmonary  bypass  circuit  down- 
stream from  the  oxygenator. 

(b)  Classification.  Class  III  (premer- 
ket  approval). 

Interested  persons  may,  on  or  befoi^e 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted. .  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
bracket  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 


of  9  a.m.  and  4  p.m..  Monday  through 
Friday.  I 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6263  Piled  3-8-79;  8:45  am] 
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[Docket  No.  78N-15221 

MEDICAL  DEVICES 

Clostincatien  of  Cordiopulmonory  Bypott  On- 
line Blood  Gat  Monitor* 

AGENCY:  Food  and  Drug  Administra- 
tion, 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
cla.ssifying  cardiopulmonary  bypass 
on-line  blood  gas  monitors  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classsifying  the  c^pvice.  These  ac- 
tions are  t>eing  taken  under  the  Medi- 
cal Device  Admendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Pv>el.  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 


of    cardiopulmonary    bypass    on-line 
blood  gas  monitors: 

1.  Identification:  A  cardiopulmonary 
bypass  on-line  blood  gas  monitor  is  a 
device  used  in  conjunction  with  a 
blood  gas  sensor  to  measure  the  level 
of  gases  in  the  blood. 

2.  Recommended  clasification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiopulmonary  bypass  on-line 
blood  gas  monitors  be  classified  into 
class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  or  health  even 
when  properly  used.  This  device  is  at- 
tached to  the  cardiopulmonary  bypass 
circuit  through  a  transducer  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
measurement  of  blood  gas  levels, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  device  is  used 
with  other  devices  in  a  system  that 
may  be  hazardous  if  not  satisfactorily 
assembled,  used,  and  maintained.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  and  electri- 
cal characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
Information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge   of,    and    experience    with,    the 

•device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  elect-rical  shcKk:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Misdiagnosis:  If  the  zero  or  calibration 
of  the  device  Is  inaccurate  or  unstable, 
the  device  may  generate  inaccurate  di- 
agnostic data.  If  inaccurate  diagnostic 
data  are  used  in  managing  the  patient, 
the  physician  may  prescribe  a  course 
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of  treatment  that  places  the  patient  at 
risk  unnecessarily. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  on-line  blood  gas  monitor  be 
classified  into  class  II  (performance 
standards).  The  Conmiissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4330  as  follows: 

§  870.4330    Cardiopulmonary     bypa.S8    on- 
line blood  gas  monitor. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  on-line  blood  gas  monitor  is 
a  device  used  in  conjunction  with  a 
blood  gas  sensor  to  measure  the  level 
of  gases  in  the  blood. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
IFR  Doc.  79-6264  Filed  3-8-79;  8:45  am] 
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ACTION:  Proposed  Rule.    . 

SUMMARY:  The  food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
level  sensing  monitors  and/or  controls 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  cla.ssified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

Dates:  Comments  by  May  8,  1979.  The 
Commissioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  F^eral  Register, 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  De\ice  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  level  sens- 
ing monitors  and/or  controls: 

1.  Identification:  A  cardiopulmonary 
bypass  level  sensing  monitor  and/or 
control  is  a  device  used  to  monitor 
and/or  control  the  level  of  blood  in 
the  blood  reservoir  and  to  sound  an 
alarm  when  the  levfel  falls  below  a  pre- 
determined value. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standaf-d  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  level 
sensing  monitor  and/or  control  be 
cUussified  into  class  II  because  the 
device   is  neither  life-supporting  nor 
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life-sustaining,  but  loss  of  reservoir 
volume  undetected  and/or  uncon- 
tf oiled  by  the  device  is  potentially  haz- 
ardous to  life  and  health.  Tiiis  device_^ 
is  attached  to  the  cardiopulmonar>" 
bypass  circuit  through  a  transducer 
and  is  used  in  a  clinical  environmemt 
where  excessive  leakage  curf  cnt  can  be 
a  serious  hazard.  Thus  the  electrical 
characteristics  of  this  device,  e.g..  elec- 
trical leakage  current,  need  to  meet 
certain  requirements.  Performance 
characteristics,  including  accuracy,  re- 
producibility, and  any  limitations  on 
the  devices  sensing  and  measurement 
of  the  blood  level  in  the  reservoir, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  device  is  used 
with  other  devices  in  a  system  that 
may  be  hazardous  if  not  satisfactorib; 
assembled,  u.sed.  and  maintained^  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  and  electri- 
cal characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. , 
^4.  Summary  of  data  I  on  which  th^ 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on^thc  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the_  normal  electrophysioloey  of 
the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
load  to  iatrogenic  complications,  (b) 
Introduction  of  air  into  the  extracor- 
poreal blood  circuit:  If  the  sensing  cir- 
cuit or  alarm  is  inaccurate  or  unreli- 
able, the  level  of  blood  in  the  resevoir 
could  fall  to  zero  and  allow  air  to  enter 
the  extracorporeal  blood  circuit. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  pecommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  level  sensing  monitor  and  'or 
control  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  pro\ide  reasonable  assur- 
ance of  the  .safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
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licves  that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  commissioner  proposes  to  amend 
Part  .870  in  Subpart  E  by  adding  new 
5  870.4340  as  follows: 

§870.4310    Cardiopulmonary    bipass    level 
senMinic  monitor  and/or  control. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  level  sensing  monitor  and/ 
or  control  is  a  device  used  to  monitor 
and/or  control  the  level  of  blood  in 
the  blood  reservoir  and  to  sound  an 
alarm  when  the  level  falls  below  a  pre- 
determined value. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food,  and  Drug  Ad 
ministration.  Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  l)etween  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26^  1979. 

JOSIiPH  P.  HiLE, 

Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6265  Filed  3  8-79;  8:45  ami 
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MEDICAL  DEVICES 

Clatiirication  of  Cardiopulmonary  Bypott 
OKV9«nator» 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  the  cardiopulmonary 
bypass  oxygenator  into  class  III  (pre- 
niarket  approval).  The  FDA  is  also* 
publishing  tKe  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  The  effeft  of  classifying  a 
device  into  class  III  Is  to  provide  for 
each  manufacturer  of  the  device  to 
submit  to  FDA  a  prcmarket  approval 
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application  at  a  date  to  be  set  In  a 
future  regulation.  Each  application  in- 
cludes information  concerning  safety 
and  effectiveness  tests  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  E>evice 
Amendments  of  1976. 

DATE:  Comments  b.\  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  propcsal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65';  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advi.sory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  oxygena- 
tors: 

1.  Identification:  A  cardiopulmonary 
bypass  oxygenator  is  a  device  used  to 
exchange  gases  between  blood  and  a 
gaseous  envlronmenjt  to  satisfy  the  gas 
exchange  needs  of^  a  patient  during 
open-heart  surgery. 

2.  Recommended  cla.sslficatlon:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  t>e  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  oxy- 
genator be  classified  Into  class  III  be 
cause  this  device  is  life-supporting  and 
presents  a  potential  unreasonable  risk 
of  illness  or  injury.  Because  the  device 
is  placed  directly  in  contact  with  the 
bloodstream,  it  should  t>e  designed  and 
constructed  to  minimize  foreign  body 
reactions  and  disruption  of  normal 
blood  flow.  Performance  characteris- 
tics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
ability  to  exchange  gas.  and  to  mini- 
mize blood  damage  and  particulate 
generation,  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
flnd  should  be  made  known  to  the  user 
through  special  labeling.  The  Panel 
Ijelieve    that    general    controls    alone 


would  not  provide  sufficient  control 
f  over  the  performance  characteristics 
of  this  device.  The  Panel  members  also 
believes  that  insufficient  medical  data 
exist  concerning  the  performance  and 
design  characteristics  of  the  device  to 
establish  a  performance  standard  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness. 
Therefore,  the  Panel  believes  that  this 
device  needs  to  be  subject  to  premar- 
ket approval. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device,  their  personal  knowledge  of. 
and  experience  with,  the  device,  and 
the  lack  of  sufficient  scientific  and 
medical  data  to  enable  the  develop- 
ment of  performance  .standards  to 
assure  the  safety  and  effectiveness  of 
the  device. 

5.  Risks  to  health:  (a)  Blood  damage: 
If  the  materials,  surface  finish,  or 
cleanliness  of  this  device  are  inad- 
equate, damage  to  the  blood  may 
result,  (b)  Inadequate  or  excessive  gas 
transfer:  Improper  design  of  the  gas 
transfer  mechanism  can  lead  to  this 
hazard,  (c)  Thromlxjembolism:  Inad- 
equate blood  compatibility  of  the  ma- 
terials used  in  this  device  and  inad- 
equate surface  finish  and  cleanliness 
may  lead  to  potentially  debilitating  or 
fatal  thromboemboll.  (d)  Gas  embo- 
lism: Inadequate  dfbubbling.  filtering, 
or  separation  of  the  gas  and  blood 
phases  can  lead  to  potentially  debili- 
tating or  fatal  gas  embolism. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  Is  pro- 
posing that  the  cardiopulmonary 
bypass  oxygenator  be  classified  into 
class  III  (premarket  approval).  The 
Commissioner  believes  the  device  is 
purported  or  represented  to  be  for  a 
use  (providing  oxygen  and  carbon 
dioxide  transfer  for  the  blood  during 
cardiopulmonary  bypass  operations)  in 
supporting  or  sustaining  human 
health.  The  act  requires  ^he  Commis- 
sioner to  classify  a  life  s^pportlng  or 
life  sustaining  device  Into  class  III 
unless  the  Commissioner  determines 
that  premarket  approval  is  not  neces- 
sary to  provide  reasonable  assurance 
of  the  device's  safety  and  effective- 
ness. In  this  case,  the  Commissioner 
has  determined  that  premarket  ap- 
proval Is  necessary.  The  Commissioner 
believes  that  Insufficient  information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  insufficient  informa- 
tion exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,    and    Cosmetic    Act    (sees.    513. 
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701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4350  as  follows: 

§  870.4350    Cardiopulmonary    bypass    oxy- 
genator. 

(a)  IdentificatiOTL  A  cardiopulmon- 
ary bypass  oxygenator  is  a  device  used 
to  exchange  gases  between  blood  and  a 
gaseous  environment  to  satisfy  the  gas 
exchange  needs  of  a  patient  during 
open-heart  surgery. 

(b)  Cla.ssification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regartling  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  cbmments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  CoTnm.issioner 
Regulatory  Affairs. 

IFR  Doc.  79-6266  Filed  3-8-79;  8:45  am] 
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MEDICAL  DEVICES 

Clatilficotion  of  Nonrell*r-Typ« 
Cardiopulmonary  Bypatt  Blood  Pumpt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  andDrug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  nonroller-type  cardiopul- 
monary bypass  blood  pumps  into  class 
III  (premarket  appiwval).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  III.  The  effect  of  classi- 
fying a  device  into  class  III  is  to  pro- 
vide for  each  manufacturer  of  the 
device  to  submit  to  FDA  a  premarket 
approval  app]ication  at  a  date  to  be  set 
In  a  future  regulation.  Each  applica- 
tion Includes  Information  concerning 
safety  and  effectiveness  tests  of  the 
device.  After  considering  public  com- 
ments, FDA  will  Issue  a  final  regula- 
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tion  classsifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  F^eral  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring,  Md.  20910,  301-427-7559.^ 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion regarding  the  classification  of 
nonroller-type  cardiopulmonary 

bypass  blood  pumps: 

1.  Identificatioh:    A    nonroller-type 
'  cardiopulmonary  bypass  blood  pump  Is 

a  device  that  uses  a  method  other 
than  revolving  rollers  to  pump  the 
blood  through  the  cardiopulmonary 
bypass  circuit  during  bypass  surgery. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  nonroller-type  cardiopulmon- 
ary bypass  blood  pump  be  classified 
into  class  III  because  this  device  Is  life 
supporting  and  life  sustaining  and  is 
potentially  hazardous  to  life  or  health  ' 
even  when  properly  used.  This  device 

is  attached  directly  to  the  cardiopul- 
monary bypass  circuit  and  is  used  in  a 
clinical  environment  where  excessive 
leakage  current  can  be  a  serious 
hazard.  The  device  is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  or  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  also  believes 
that  a  performance  standard  would 
not  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and.  moreover,  that  there  is  not 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 
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4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on    the    potential    hazards    associated 
with   the   inherent   properties   of   the 
device  and  on  their  personal   knowl- 
edge   of,    and    experience    with,    the 
device.  In  addition,  the  Panel  reviewed 
the    medical    literature.    At    present, 
there  are  several  types  of  blood  pumps 
available.  These  t>-pes  can  be  divided 
into    two    categories:     pulsatile     flow 
pumps  and  nonpulsatile  flow  pumps. 
Pul.salile  pumps  are  of  a  diaphragmat- 
ic, pneumatic,  piston,  bellows,  or  bar 
compression  design  (Ref.  1).  There  are 
three    main    issues    concerning    blood 
pumps  that  are  addressed  in  the  litera- 
ture: (I)  the  advantages  and  disadvan- 
tages    of     pulsatile     flow     (Rcf.i.      1 
through  3  and  5  through  12).  (2)  the 
efft'Ct  of  occlusive  versus  nonocclusive 
rolItT    pressure   (Refs.    1    through   4). 
and  (3)  the  effect  on  the  patient  of 
particulate,    including    any    developed 
by  the  pump,  from  the  extracorporeal 
circuit  (Refs.  13  through  17).  The  con 
troversy  over  pulsatile  flow  is  a  major 
topic  of  debate  in  the  literature   Nase 
(Ref   1»  listed  the  hazards  of  pul.<;ele.ss 
flow  of  a  rate  less  than  100  milliliters 
per  kilogram  per  minute  a.s  metabolic 
acidcsis.  weight  gain,  edtma.  splanch- 
nic pooling,  capillary  stasis,  opening  of 
the    arterial    venous    shunt,    and    de- 
crea.sed  lymph  flow.  However,  at  great- 
er flow  rates  i:  is  stated  that  none  of 
these  changes  ?re  apparent  and  no  sig 
nificant       physiological       difftrence.s 
occur.  Increased  renin  production  has 
also  been  shown  to  occur  with  pulse- 
less flow  (Refs.  2  artd  5).  and  Kusserow 
el  al.  (Ref.  6)  have  hypothesized  that 
reduced      reticuloendothelial      system 
phagocytic  function  (white  blood  cell 
defensive  function)  can  occur  due  to 
prolonged     pulseless     flow,     Barllett 
(Refs.  2  and  3)  indicates  that  many  of 
the  problems  cf  pulseless  flow  can  be 
controlled  and  that,  because  of  pulsa 
tile    How    through    narrow    rannulX, 
blood    velocity    increases    cau.sing    in 
creased     hemolysis     and     a     greater 
chance  of  rupture  or  leaks.  Therefore, 
he  believes  a  roller  pump  to  be  the 
equipment  of  choice.  However,  many 
authors  (Refs.  5  through  12)  disagree 
with  this  position  and  favor  pulsatile 
flow.  It  does  not  appear  that  this  con 
flict  will  be  rr.solved  easily  or  in  the 
nep.r  future.   From  the  literature  re- 
viewed, the  Panel  t)elieves  that  suffi 
cient    data   do   not    exist    to   esiablish 
adequate    performance    standards    to 
a.-ssure  the  safety  and  effectiveness  of 
ncnror.er-type  cardiopulmonary 

bypa.ss  blood  pumps. 

5.  Rusks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the. heart,  leading  to  the  onset  of  car- 
diac .irrhythmias.  Electric  leakage  cur- 
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rent  can  also  cause  electrical  shock  to 
a  physician  during  a  catheterization  or 
surgical  procedure,  and  this  may  lead 
to  iatrogenic  complications,  (b)  Blood 
damage:  If  the  materials,  surface 
finish,  or  cleanliness  of  this  device  are 
inadequate,  damage  to  the  blood  may 
result.  Improper  mechanical  design  of 
the  device  can  also  lead  to  this  hazard. 

(c)  Variability  in  stroke  volume:  The 
design  of  the  pump  head  and  the 
torque  developed  by  the  pump  are 
characteristics  of  the  device  that  can 
lead   to  variability   In  stroke  volume. 

(d)  Embolism:  Improper  design  of  the 
device  may  cause  the  generation  of 
gaseous,  particulate.,  or  thrombotic 
embolisms,  which  may  be  debilitating 
or  fatal. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  nonroller-type  cardiopul- 
monary bypass  blood  pumps  be  classi- 
fied into  cla.ss  III  (premarket  approv 
al).  The  Commissioner  believes  the 
device  is  purported  or  represented  to 
be  for  a  use  (pumping  the  blood 
through  the  cardiopulmonary  bypass 
circuit)  in  supporting  or  sustaining 
human  health.  The  act  requires  the 
Commissioner  to  classify  a  life-sup- 
porting or  life  sustaining  device  into 
cla.ss  III  unless  the  Commissioner  de- 
termines that  premarket  approval  is 
not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  rf- 
ft'ctiveness.  In  this  case,  the  Commis- 
sioner has  determined  that  premarket 
approval  is  necessary.  The  Commis- 
sioner believes  that  insufficient  Infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effecti'ness 
of  the  device  and  that  insufficient  in- 
formation exists  to  establish  a  p«r 
formance  standard  to  provide  this  a.s- 
s 'J  ranee. 
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the  Comm.ssioner  proposes  to  amend 
Part  870  m  Subpart  E  by  adding  new 
$  870  4350  a.-,  follows: 

§  S70.i:{»iO     Niinri>ller-type      cardiopulmon- 
ar>  bypB.sH  bUMtd  pump. 

(a)  Identification.  A  nonroller-type 
cardiopulmonary  bj-pass  blood  pump  is 
a  device  that  uses  a  method  other 
than   revolving   rollers  to   pump   the 


blood  through  the  cardiopulmonary 
bypass  circuit  during  bypass  surgery 

(bi  Classification.  Class  III  (premar- 
ket approval ). 
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Friday, 
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MEDICAL  DEVICES 

Ctastificotion  of  Roller-Type  Cordiopufmenary 
Rypatt  Blood  Pumpt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule, 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  propo.sed  regulation 
classifying  roller-type  cardiopulmon- 
ary bypass  blood  pumps  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II,  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  blised 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
In  the  Federal  Register, 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-350),  Food  and 
Drug  Administration.  Rm,  4-65.  5600 
Fishers  Lane,  Rockv  ille.  MD  20857, 
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FOR      FURTHER      INFORMATION 
CONTACT 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HPK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave,,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  roller-type  cardiopulmonary  bypass 
blood  pumps: 

1.  Identification:  A  roller-type  car- 
diopulmonary bypass  blood  pump  is  a, 
device  that  uses  a  revolving  roller 
mechanism  to  pump  the  blood 
through  the  cardiopulmonary  bypass 
circuit  during  bynass  surgery. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: Although  this  device  is 
life-supporting,  the  Panel  recommends 
that  the  cardiopulmonary  bypass 
roller-type  blood  pump  l>e  classified 
into  class  II.  This  electrically  powered 
device  pumps  the  blood  through  the 
extracorporeal  blood  circuit,  is  directly 
attached  to  the  cardiopulmonary 
byt^iss  circuit,  and  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g.,  electrical  leakage  current, 
need  to  meet  certain  requirements. 
Performance  characteristics,  including 
accuracy,  reproducibility,  and  any 
limitations  on  the  device's  ability  to 
pump  the  blood,  should  be  maintained 
at  a  generally  accepted  satisfactory 
level  and  should  be  made  known  to 
the  u.ser  through  special  labeling.  The 
device  is  used  with  other  devices  in  a 
system  that  may  be  hazardous  if  not 
satisfactorily  assembled,  used,  and 
maintained.  The  Panel  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  Information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge   of,    and    experience    with,    the 
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device.  In  addition,  the  Panel  reviewed 
the  medical  literature  concerning  this 
device  and  found  further  support  for 
their  recommendation  At  present, 
there  are  several  types  of  blood  pumps 
available.  These  can  be  divided  into 
two  categories,  namely,  pulsatile  flow 
pumps  and  nonpulsatile  flow  pumps 
The  roller  pump  is  an  example  of  a 
nonpulsatile  type  of  pump.  It  is  the 
most  commonly  used  pump  for  cardio- 
pulmonary bypass  because  it  is  reli- 
able, durable,  and  easy  to  regulate  and 
operate  (Ref.  3).  There  are  three  main 
issues  concerning  blood  pumps  that 
are  addressed  in  the  literature:  (li  the 
advantages  and  disadvantages  of  pul- 
satile flow  (Refs.  1  through  3,  and  5 
through  12).  (2)  the  effect  of  occlusive 
versus  nonocclusive  roller  pressure 
(Refs.  1  through  4),  and  (3)  the  effect 
on  the  patient  of  particulates,  includ- 
ing any  developed  by  the  blood  pump, 
from  the  extracorporeal  circuit  (Refs. 
13  through  17).  Bartlett  (Refs.  2  and 
3)  indicates  that  many  of  the  problems 
of  pulseless  flow  can  be  controlled  and 
that,  because  of  pulsatile  flow  through 
narrow  cannula,  blood  velocity  in- 
creases causing  increased  hemolysis 
and  a  greater  chance  of  rupture  of 
leaks.  Therefore,  Bartlett  believes  a 
roller  pump  to  be  the  preferable 
choice.  The  literature  Indicates  con- 
cern over  blood  damage  caused  during 
compression  of  the  pump  tubing  by 
the  rollers.  Hemolysis  was  the  main 
problem  addressed  in  this  regard.  No.s6 
(Ref.  1)  states  that  hemolysis  in- 
creases directly  with  the  'number  of 
rollers  on  the  pump  and  the  occlusive 
pressure  applied  by  these  rollers.  This 
is  supported  by  Bernstein  and  Gleason 
(Ref.  4).  However.  Bartlett  (Ref.  2)  in- 
dicates no  difference  in  hemolysis  be- 
tween "almost"  occlusive  and  com- 
pletely occlusive  pressure  settings. 
Nos^  (Ref.  1)  and  Bernstein  and  Glea- 
son (Ref.  4)  mention  an  occlusive  prf^ 
sure  sufficient  to  support  a  60-centi- 
meter  column  of  water  as  being  the 
proper  adjustment.  Bartlett  (Ref.  3) 
recommended  150  centimeters  of 
water  as  the  proper  adjustment.  In 
general,  occlusive  settings  are  accepted 
because  they  allow  accurate  flow  cali- 
bration, have  the  feature  of  positive 
displacement,  and  their  output  does 
not  depyend  on  the  resistance  of  the 
extracorporeal  circuit  (Ref.  1).  The 
safety  and  effectiveness  of  roller 
pumps  is  proved  daily  by  the  results  of 
thousands  of  cardiopulmonary  bypa.ss 
operations.  The  Panel  l)elleves  that 
sufficient  technical  and  clinical  infor- 
mation is  available  to  establish  per- 
formance standards  for  roller  pumps 
used  in  cardiopulmonary  bypass  sur- 
gery. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  sh(x;k:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  car- 
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diac  arrhythmias.  EHectrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to  iatrogenic  complications,  (b) 
Blood  damage  or  damage  to  bypass  cir- 
cuit tubing  resulting  in  embolic  com- 
plications; Inadequate  mechanical 
design  of  the  pump  can  cause  exces 
sive  compression  of  the  tubing  and 
blood,  leading  to  the  formation  of 
blood  clots  and  the  splintering  of  par- 
ticles from  the  tubing,  thus  forming 
potentially  debilitating  of  fatal  emboli, 
(c)  Variability  in  stroke  volume:  Inad- 
equate mechanical  design  of  the  pump 
head  and  torque  developed  in  the 
pump  head  are  characteristics  of  the 
device  that  can  cause  a  variability  in 
stroke  volume,  thereby  reducing  the 
physicans  control  over  the  flow  rale 
in  the  bypass  circuit. 

Proposed  Classification 

The  Commissioner  agrees  »ith  the 
Panel's  recommendation  and  is  pro- 
posing that  the  roller-type  cardiopul- 
monary bypass  blood  pump  be  claxs; 
fied  into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  nece.s.sary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi 
cient  information  to  establish  a  .stand 
ard  to  provide  such  assurance. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CPR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4370  as  follows: 

§  870. 1.170     Roller-type        cardiopuliwinary 
btpaH<i  bl«M>d  pump. 

(a)  Identification.  A  roller-type  ca- 
diopulmonary  bypass  blood  pump  Is  a 
device  that  uses  a  revolving  roller 
mechanism  to  pump  the  blood 
through  the  cardiopulmonary  bypa.ss 
circuit  during  bypass  surgery. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  Md.  20857.  written 
comments    regarding     this    proposal. 


Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

* 

Joseph  P.  Hile. 
Assoctafr  Commissioner 
for  Regulatory  Af/aiTS. 

(FR  Doc.  79  6268  FUed  3  8  79;  8:45  am] 
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MEDICAL  DEVICES 

Clotsificalion  of  Cardiopulmonary  Bypoti 
f  ump  Spaod  Controls 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACrnON:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  Lssuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
pump  speed  controls  into  class  II  (per- 
formance standards).  The  FDA  is  also 
publishing  the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  Into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
sa/ety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  Issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976.  , 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Pood  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Laiie.  Rock\  Ule,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 


SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  pump 
speed  controls: 

1.  Identification:  A  cardiopulmonary 
pump  speed  control  is  a  device  that  in- 
corporates an  electrical  system  or  a 
mechanical  system,  or  both,  and  is 
used  to  control  the  speed  of  blood 
pumps  used  in  cardiopulmonary 
bypass  surgery. 

.  2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation:   The    Panel    recommends 

r\  that  thp  cardiopulmonary  bypass 
\^\pump  speed  control  by  classified  into 
class  II  because  this  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  wheg  properly  used  This 
device  is  attached  to  the  cardiopul- 
monary bypass  circuit  through  the 
blood  pump  and  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  Thus 
the  electrical  characteristics  of  this 
device,  e.g.,  (electrical  leakage  current, 
need  to  meet  certain  requirements. 
Performance  characteristics,  including 
accuracy,  reproducibility,  ^nd  any 
limitations  on  the  device's  control  of 
pump  speed,  should  be  maintained  at 
a  generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  l>elieves  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance and  electrical  characteristics  of 
this  device.  The  Panel  believes  that  a 
performance  standard  will  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias or  electrical  shock:  Exces- 
sive electrical  leakage  current  can  dis- 
turb the  normal  electrophysiology  of 
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the  heart,  leading  to  the  onset  of  car- 
diac arrhythmias.  Electrical  leakage 
current  can  also  cause  electrical  shock 
to  a  physician  during  a  catheterization 
or  surgical  procedure,  and  this  may 
lead  to,  iatrogenic  complications,  (b) 
Inadequ'ate  or  excessive  flow:  Inaccu- 
racy or  instability  of  the  control 
system  can  lead  to  improper  flow 
rates. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  pump  speed  control  be  classi- 
fied into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-^46 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4380  as  follows: 

§  870.4380    Cardiopulmonary  bypass  pump 
speed  control. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  pump  speed  control  is  a 
device  that  incorporates  and  electricail 
system  or  a  mechanical  system,  or 
both,  and  is  used  to  control  the  speed 
of  blood  pumps  used  in  cardiopulmon- 
ary bypass  surgery. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1978  submit  to  the  Hearing 
Clerk  (rtFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affai  rs. 
[PR  Doc.  79-6269  Piled  3-8-79;  8:45  am] 
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MEDICAL  DEVICES  * 

Oaitiflcotien  of  Cardiopulmonary  Bypott 
Pump  Tubing 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FTDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
pump  tubing  into  class  II  (perform- 
ance standards).  The  FDA  is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposed  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Regi£ 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration.  E)epart- 
ment  of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  pump 
tubing: 

1.  Identification:  Cardiopulmonary 
bypass  pump  tubing  is  polymeric 
tubing  which  is  used  in  the  blood 
pump  head  and  which  is  cyclically 
compressed  by  the  pump  to  cause  the 
blood  to  flow  through  the  cardiopul- 
monary bypass  circuit. 
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2.  Recommended  classification  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

?.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiopulmonary  bypass  pump 
tubing  be  classified  into  class  II  be- 
cause this  device  is  neither  life-sup- 
porting nor  life-sustaining,  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  This  device 
is  part  of  the  extracorporeal  oxygen- 
ation circuit  and  is  in  direct  contact 
with  the  blood.  Because  the  device  is 
placed  directly  in  contact  with  the 
bloodstream,  it  should  be  designed  and 
constructed  to  minimize  disruption  of 
normal  blood  flow  and  foreign  body 
reactions.  The  Panel  believes  That  gen- 
eral controls,'  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance.  ( 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Propensity  to 
rupture:  The  material  properties,  stiff- 
ness, and  electicity  of  the  tubing  are 
as.sociated  with  the  propensity  to  rup- 
ture, (b)  Thromboembolism:  Inad- 
equate blood  compatibility  of  the  ma- 
terials used  in  this  device  and  inad- 
equate surface  finish  and  cleanliness 
may  lead  to  potentially  debilitating  or 
fatal  thromboemboli.  (c)  Embolism: 
Pieces  of  the  tubing  which  break  or 
flake  off  may  form  potentially  debili- 
tating or  fatal  emboli. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  pump  tubing  be  classified  into 
class  II  (performance  standards).  The 
Commissioner  believes  that  a  perform- 
ance standard  is  necessary  for  this 
device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performance 
standard  would  provide  reasonable  as- 
.sijrance  of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
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thority  delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4390  as  follows: 

§  870.4390    Cardiupulmonary  bypass  pump 
tubing. 

(a)  Identification.  Cardiopulmonary 
bypass  pump  tubing  is  polymeric 
tubing  which  is  used  in  the  blood 
pump  head  and  which  is  cyclically 
compressed  by  the  pump  to  cause  the 
blood  to  flow  through  the  cardiopul- 
monary bypass  circuit. 

(b»  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6270  Filed  3-8  79;  8:45  am) 


[4110-03-M] 

[31  CFR  Part  870) 

IDocket  No.  78N-15291 
MEDICAL  DEVICES 

Clattificotion  of  Cardiopulmonary  Bypott 
Bleed  tetervoirt 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
blood  reservoirs  into  class  II  (perform- 
ance standards).  The  FDA  is  also  pub- 
lishing the  recommendation  of  the 
Cardiovascular  Device  Classification 
Panel  that  the  device  be  classified  into 
class  II.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  device.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 


DATE:  Comments  by  May  8,  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  finafl  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  {HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  blood  res- 
ervoirs: 

1.  Identification:  A  cardiopulmonary 
bypass  blood  reservoir  is  a  device  used 
in  conjunction  with  short-term  extra- 
corporeal circulation  devices  to  hold  a 
reserve,  supply  of  blood  In  the  bypass 
circulation.  (If  a  reservoir  contains  a 
defoamer  or  filter,  it  Is  classified  into 
the  same  category  as  the  defoamer  or 
filter.) 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  cardiopulmonary  bypass  blood 
reservoir  be  classified  into  class  II  be- 
cause the  device  is  neither  life-sup- 
porting nor  life-sustaining  but  is  po- 
tentially hazardous  to  life  or  health 
even  when  properly  used.  Because  the 
device  Is  placed  directly  in  contact 
with  the  bloodstream.  It  should  be  de- 
signed and  constructed  to  minimize 
disruption  of  normal  blood  flow  and 
foreign  body  reactions.  The  device  is 
used  with  other  devices  in  a  system 
that  may  be  hazardous  if  not  satisfac- 
torily assembled,  used,  and  main- 
tained. The  Panel  believes  that  gener- 
al controls  alone  would  not  provide 
sufficient  control  over  the  perform- 
ance characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
LrfTormation  to  establish  a  stamdard  to 
provide  such  assurance. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  <The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism: Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
or  Inadequate  surface  finish  and  clean- 
liness may  lead  to  potentially  debili- 
tating or  fatal  thromboemboli.  (b) 
Blood  damage:  If  the  materials,  sur- 
face finish,  or  cleanliness  of  this 
device  are  inadequate,  damage  to  the 
blood  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  blood  reservoir  be  classified 
into  class  II  (performance  standards). 
The  Commissioner  believes  that  a  per- 
formance standard  is  necessary  for 
this  device  because  general  controls  by 
themselves  are  insufficient  to  control 
the  risks  to  health.  A  performcnce 
standard  would  proyide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device.  The  Commissioner  also 
believes  that  there  is  sufficient  infor- 
mation to  establish  a  standard  to  pro- 
vide such  assurance. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
part  870  in  Subpart  E  by  adding  new 
§  870.4400  as  follows: 

§  870.4400    Cardiopulmonar>-  bypass  blood 
reservoir. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  blood  reservoir  is  a  device 
used  in  conjunction  with  short-term 
extracorporeal  circulation  devices  to 
hold  a  reserve  supply  of  blood  in  the 
bypass  circulation.  (If  a  reservoir  con- 
tains a  defoamer  or  filter,  it  is  classi- 
fied into  the  same  category  as  the  de- 
foamer or  filter.) 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  conunents  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m.,  Monday  through  v 
Friday.  * 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 
(FR  Doc.  79-6271  Piled  3-8-79;  8:45  ami 
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[21  CFR  Port  870] 

[Docket  No.  78N-1530) 

MEDICAL  DEVICES 

Qacsificatien  of  Cardiopulmonary  Bypatt  In- 
line Bleed  Got  Sensor* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACmON:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass  in- 
line blood  gas  sensors  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendattoh 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  conunit- 
tee,  made  the  following  recommenda- 
tion with  respect  to  the  classification^ 
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of     cardiopulmonary     bypass     in-line 
blood  gas  sensors: 

1.  Identification:  A  cardiopulmonary 
bypass  in-line  blood  gas  sensor  is  a 
transducer  that  measures  the  level  of 
gases  in  the  blood. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  in- 
line blood  gas  sensor  be  classified  into 
Class  II  because  this  device  is  neither 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  Be- 
cause the  device  is  placed  directly  in 
contact  with  the  bloodstream  it  should 
be  designed  and  constructed  to  mini- 
mize foreign  body  reactions  and  dis- 
ruption of  normal  blood  flow.  Thi^ 
device  is  attached  to  the  l>ody  through 
an  extracorporeal  blood  circuit  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Thus  the  electrical  charac- 
teristics of  this  device,  e.g.,  electrical 
leakage  current,  need  to  meet  certain 
requirements.  Performance  character- 
istics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  device's 
ability  to  sense  gas  levels,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  Is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Misdiagnosis: 
Inadequate  design  with  regard  to 
blood  gas  Information  can  lead  to  gen- 
eration of  inaccurate  diagnostic  data. 
If  Inaccurate  diagnostic  data  are  used 
in  managing  the  patient,  the  physician 
may  prescribe  a  course  of  treatment 
that  places  the  patient  at  risk  unnec- 
essarily, (b)  Embolism:  Breakage  of 
the  sensor  can  form  potentially  debili- 
tating or  fatal  particle  emboli,  (c) 
Blood  damage:  If  the  materials,  sur- 
face   finish,    or    cleanliness    of    this 
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device  are  Inadequate,  damage  to  the 
blood  may  result,  (d)  Toxic  reaction: 
Breakage  ot  the  sensor  can  release 
toxic  chemicals  from  the  sensor  into 
the  bloodstream  and  cause  a  toxic  re- 
action. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  in-line  blood  gas  sensor  t>e  clas- 
sified into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  l>ecause  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand 
ard  to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§§70.4410  as  follows: 

§H70.UI0     Cardiopulmonan      bypass      in- 
line bl<>ud  ga.H  sensor. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  in-line  blood  gas  sen.sor  is  a 
transducer  that  measures  the  level  of 
gases  in  the  blood. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Invested  persons  may.  on  or  l>efore 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  cormhents, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79  6272  Filed  3  8  79;  8:45  am) 
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MEDICAL  DEVICES 

dottification  of  Cardiopulmonary  Bypaii 
Cardiotemy  taturn  Suckors 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass 
cardiotomy  return  suckers  into  class  II 
(performance  standards).  The  FDA  is 
also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to,  assure 
the  safety  and  effcctlvene^  of  the 
device.  After  considering  public  com- 
ments, FDA  will  Issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commi-ssloner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  fls  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave.,  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovaiscular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  cardiotomy 
return  suckers: 

1.  Identification:  A  cardiopulmonary 
bypass  cardiotomy  return  sucker  Is  a 
device  that  consists  of  tubing,  a  con- 
nector, and  a  prot)e  or  tip  that  is  used 
to  remove  blood  from  the  chest  or 
heart  during  cardiopulmonary  bypa.ss 
surgery.  \ 


2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  car- 
diotomy return  sucker  be  classified 
Into  class  II  because  this  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
Because  the  device  Is  placed  dlr^tly  in 
contact  with  the  bloodstream.  It 
should  be  designed  and  constructed  to 
minimize  disruption  of  normal  blood 
flow  and  foreign  body  reactions.  The 
Panel  believes  that  general  controls/^ 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Tissue  and 
blood  damage.  If  the  materials,  sur- 
face finish,  or  cleanliness  of  this  ^ 
device  are  Inadequate,  or  If  the  probe 
tip  is  not  designed  prop>erly,  damage  to 
the  blood  and  tissue  may  result,  (b) 
Damage  to  the  heart:  If  the  probe  is 
too  rough  or  too  stiff  damage  to  the 
heart  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  cardiotomy  return  sucker  be 
classified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  Is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectlvene.ss  of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540  546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegaterl  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  E  by  adding  new 
§  870.4420  as  follows: 


5  870.4 120    Cardiopulmonary    bypass    car- 
diolctmy  return  sucker. 

(a)  Identification.  A  cardiopulmon- 
ary bypass  cardiotomy  return  sucker  is 
a  device  that  consists  of  tubing,  a  con- 
nector, and  a  probe  or  tip  that  is  used 
to  remove  blood  from  the  chest  or 
heart  during  cardiopulmonary  bypass 
surgery. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  alx)ve  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Stiday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Dor.  79  6273  Filed  3-8-79:  8:45  a.m.] 
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(21  CFR  Part  870] 

(Docket  No.  78N  15321 

MEDICAL  DEVICES 

Oottification  ef  Cardiopulmonory  Bypotf 
Intracardiac  Swction  Controls 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiopulmonary  bypass  in- 
tracardiac suction  controls  into  class 
II  (performance  standards).  The  FDA 
Is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  effect  of  classi- 
fying a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com- 
ments. FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  imder  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
^proposes  that  the  final  regulation 
pased  on  this  proposal  become  effec- 
Cive  30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FtJRTHER  COMMENT  CON- 
TACT: ! 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Etevices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provided  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiopulmonary  bypass  Intracar- 
diac suction  controls: 

1.  Identification:  A  cardiopulmonary 
bypass  intracardiac  suction  control  Is  a 
device  which  provides  the  vacuum  and 
control  for  a  cardiotomy  return 
sucker. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  cardiopulmonary  bypass  in- 
tracardiac suction  control  be  classified 
into  class  II  because  this  electrically 
powered  device  is  neither  life-support- 
ing nor  life-sustaining,  but  is  poten- 
tially hazardous  to  life  and  health 
even  when  properly  used.  The  device 
develops  a  vacuum  through  an  electri- 
cally powered  source  to  permit  the 
suction  of  blood  from  the  chest  cavity 
during  open  heart  surgery.  This  device 
is  attached  to  the  body  through  the 
blood  and  Is  used  in  a  clinical  environ- 
ment where  excessive  leakage  current 
can  t>e  a  serious  hazard.  Thus  the  elec- 
trical characteristics  of  the  device,  e.g.. 
electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics,  including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  ability  to  control  the 
amount  of  vacuum  pressure,  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous if  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 


effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  a.ssociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Blood  and 
tissue  damage:  If  the  device  produces 
excessive  or  unstable  vacuum  pressure, 
damage  to  the  blood  and  tissue  may 
result,  (b)  Cardiac  arrhythmias  or 
electrical  shock:  Excessive  electrical 
leakage  current  can  disturb  the 
normal  electrophysiology  of  the  heart, 
leading  to  the  onset  of  cardiac  ar- 
rhythmias. Electrical  leakage  current 
can  also  cause  electrical  shock  to  a 
physician  during  a  catheterization  or 
surgical  prcx;edure.  and  this  may  lead 
to  iatrogenic  complications. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  cardiopulmonary 
bypass  intracardiac  suction  control  be 
cla.ssified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4430  as  follows: 

§  K70.4430    Cardiopulmonar>  bypaxs  intra- 
cardiac suction  control. 

(a)  Identification.  A  cardiopulmon- 
ary b>i}ass  intracardiac  suction  control 
is  a  device  which  provides  the  vacuum 
and  control  for  a  cardiotomy  return 
sucker. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  i>ersons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing  Clerk   docket   number   found    in 
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brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hii.e. 
Associate  Commissioner 
for  Regulatory  A/fa  i  rs. 

(FR  Doc.  79  6274  Filed  3-8-7^;  8:45  am) 


|4nO-03-M] 

121  CFI  Part  8701 

IDocket  No.  78N  1533) 

MEDICAL  DEVICES 

Cla«»ificia«ion  of  Vascular  Clomp* 

AGENCY;  Food  and  Drug  Administra- 
tion. 

ACTION;  Proposed  rule.         , 

SUMMARY:  Tlic  Food  and  brug  Ad 
ministration  (FDA)  is  i.ssuing  for 
public  comment  a  proposed  regulation 
classifying  vascular  clamps  into  cla.s.s 
II  (performance  standards).  The  PDA 
is  also  publishing  the  recommendation 
of  the  Cardiovascular  Device  Classifi- 
cation Panel  that  the  device  be  classi- 
fied into  class  II.  The  eff»'Ct  of  cla.'sl- 
fying  a  device  into  class  II  is  to  provide 
for  the  future  development  of  one  or 
more  performance  standards  to  n.ssiire 
the  safety  and  effectiveness  of  the 
device.  After  considering  public  com 
ments,  FDA  will  issue  a  final  regula- 
tion classifying  the  device.  The.se  ac- 
tions are  being  talten  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commi.ssioner  of  Pood  and  Drugs  pro- 
poses that  the  final  regulation  basf'd 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
t  in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305>.  Food  and 
Drug  Administration.  Rm.  4-65.  .Seoo 
Fishers  Lane.  Rockville.  MD  20857 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK  450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Springs.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION; 

Panel  Recommendation 

A  proposal  el.sewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  PDA  advisory  commit- 


PROPOSED  tULES 

tee.  made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  vascular  clamps: 

1.  Identification:  A  vascular  clamp  is 
a  surgical  instrument  used  to  occlude  a 
blood  vessel  temporarily. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  vascular  clamp  be  classified 
Into  class  II  tjecause  the  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  Is  potentially  hazardous  to  life 
and  health  even  when  properly  u.sed. 
The  materials  u-sed  in  the  device 
should  be  generally  acceptable  for  .sur- 
gical application,  and  the  mechanical 
design  of  the  device  should  minimize 
tissue  damage.  Pressure  applied  to  a 
blood  vessel  should  be  great  enough  to 
stop  the  flow  of  blood  but  not  so  great 
as  to  cause  tissue  damage.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. J 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
memlx'rs  based  tluir  recommendation 
on  the  potential  hazards  a.s.sociated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  "the 
device. 

5.  Rusks  to  health:  Tissue  damage 
which  may  lead  to  thrombus  forma- 
tion: Improper  mechanical  design,  in- 
adequate tissue  compatibility  of  the 
materials  used  in  this  device,  or  Inad- 
equate  surface  finish  and  cleanliness 
may  lead  to  tissue  damage  which  can 
cau.se  potentially  debilitating  or  fatal 
thrombus  formations. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  va.scular  clamp  be  clas- 
sified into  class  II  (performance  stand- 
ards). The  Commissioner  believes  that 
a  performance  standard  is  necessary 
for  this  device  because  general  con- 
trols by  themselves  are  insufficient  to 
control  the  risks  to  health.  A  perform- 
ance standard  would  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  l)elieves  that  there  is  suffi 
cient  information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(R).  52  Stat.  1055.  90  Stat.  540-546 


(21  U.S.C.  360c  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
§  870.4450  as  follows: 

§  K70. 1 1511     Vaiwular  rlampf 

(a)  Identification.  A  vascular  clamp 
Ls  a  surgical  instrument  used  to  oc- 
clude a  blood  vessel  temp>orarily. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  person-s  may.  on  or  before 
May  8.  1979.  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  l>e  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  alxjve  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissiotier 
for  Regulatory  Affairs. 

(FR  Doc  79  6275  Filed  3  8  79:  8:45  am) 
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111  Cn  Port  8701 

(Docket  No.  78N  15341 

MEDICAL  DEVICES 

Clatiifi<ation  of  Surgical  Vottol  Dilators 

AGENCY:  Food  and  Drug  Administra- 
tion 

ACTION;  Proposi-d  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  propcsed  regulation 
classifying  surgical  vessel  dilators  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectivene.ss  of 
the  device.  After  considering  public 
domments.  FT>A  will  i.ssue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Pood 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation  . 

A  propo.sal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Cla.ssifica- 
tion  Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  cla.ssification 
of  surgical  vessel  dilators: 

1.  Identification:  A  surgical  vessel  di- 
lator is  a  device  used  to  enlarge  or  cali- 
brate a  vessel.  ^ 

2.  Recommended  classification:  Class 
JI  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  surgical  vessel  dilator  be  clas- 
sified Into  class  II  because  the  device 
is  neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  and  health  even  when  properly 
used.  Because  the  device  is  placed  In 
direct  Contact  with  the  bloodstream 
and  the  vessel  walls  it  .should  be  de- 
signed and  constructed  to  minimize 
blood  and  tissue  damage.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  Is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  i-^aiel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  Damage  to  the 
vessel.  If  the  materials,  surface  finish 
or  cleanliness  of  the  device  are  inad- 
equate, damage  to  the  ves.sel  may 
result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  surgical  vessel  dilator 


PROPOSED  RULES 

be  classified  Into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  §10  in  Subpart  E  by  adding  new 
§  870.4475  as  follows: 

S  870.4475    Surgical  vessel  dilator. 

(a)  Identification.  A  surgical  vessel 
dilator  is  a  device  used  to  enlarge  or 
calibrate  a  vessel.  y 

(b)  Classification,  t^fiss  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  i,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affai  rs. 
[FR  Doc.  79-6276  FUed  3-8-79;  8:45  am] 
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(21  CFR  Port  870] 

IDocket  No.  78N-15351 
MEDICAL  DEVICES 

Qatsiftcotion  of  Cordiovosculor  Surgical 
bistrumont* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cardiovascular  surgical  in- 
struments Into  class  II  (performance 
standards).  The  FDA  is  also  publish- 
ing the  recommendation  of  the  Car- 
diovascular Device  Classification 
Panel  that  these  devices  be  classified 
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into  class  II.  The  effect  of  classifying  a 
devic'e  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments. 
FDA  will  issue  a  final  regulation  clas- 
sifying the  devices.  These  actions  are 
being  taken  under  the  Medical  Device 
Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
(;ation  in  the  P'ederal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FtTRTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment Of  Health,  Education,  and 
Welfare.  8757  Georgia  Ave..  Silver 
Spring,  MD  20910.  301-427-7559.         o 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  cardiovascular  surgical  Instruments: 

1.  Identification:  Cardiovascular  sur- 
gical instruments  are  surgical  instru- 
ments that  have  special  features  for 
use  in  cardiovascular  surgery.  These 
devices  include,  e.g.,  forceps,  retrac- 
tors, and  scissors. 

2.  Recommended  classification:  Cla.ss 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  these  devices 
be  a  low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: *  The  Panel  recommends 
that  cardiovasctilar  surgical  instru- 
ments be  classified  into  class  II  be- 
cause the  devices  are  neither  life-sup- 
porting nor  life-sustaining  but  are  po- 
tentially hazardous  to  life  and  health 
even  when  properly  used.  Becau.se 
these  devices  are  used  In  cardiovascu- 
lar surgery  and  are  in  direct  contact 
with  body  tissues,  the  materials  used 
in  the  devices  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
and  blood  compatibility,  including  re- 
quirements for  adequate  surface  finish 
and  cleanliness,  which  may  affect  the 
degree  of  compatibility.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
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of  these  devices.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the  de- 
vices and  on  their  personal  knowledge 
of.  and  experience  with,  the  devices. 

5.  Risks  to  health:  Tissue  damage:  If 
the  materials,  surface  finish,  or  clean- 
liness of  these  devices  are  inadequate..^ 
damage  to  body  tissues  may  result. 

Proposed  Classific.\tion 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  Is  propos- 
ing that  cardiovascular  surgical  instru- 
ments be  classified  irtto  cla.s.s  II  (per- 
formance standards).  The  Commis 
sionor  believes  that  a  performance 
standard  is  necessary  for  these  devices 
b<>cau.se  general  controls  by  them- 
.selves  are  insufficient  to  control  the 
ri.sks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectivenes.s  of 
the  device.  The  Commissioner  al.so  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
rea.sonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
t21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  E  by  adding  new 
S  870.4500  as  follows: 

^  STO.  l.'t(K)    ('ardiova.>M-ular  !<ur)(iral  instni- 

(a>  Identification.  Cardiovascular 
surgical  instruments  are  surgical  in- 
.vtruments  that  have  special  features 
for  use  in  cardiovascular  surgery. 
These  devices  include,  e.g..  forceps,  re- 
iractors,  and  scissors. 

(br)  Classification.  Class  II  (perform- 
ance standards). 

Interested  perwjns  may.  on  or  before 
May  8.  1979.  suomit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 


PROPOSED  RULES 

Dated:  February  2«.  1979. 

Joseph  P.  Hile. 

Associate  Commissioner 
for  Regulatory  A/fairs. 
Ih-R  Doc.  79-6278  Piled  3-8-79;  8:45  am] 
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(Docket  No.  78N-1536) 
MEDICAL  DEVICES 


Clostifkation  of  Intraluminal  Artery  Stripper* 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad 
ministration  (FD/Pf  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  intraluminal  artery  strip- 
pers into  class  II  (performance  stand- 
ards). The  FDA  Is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
Standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendatioh 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  intraluminal  artery  strippers: 

I.  Identification:  An  Intraluminal 
artery,  stripper  is  a  device  used  to  per- 
form tin  endarterectomy  (removal  of 


plaque    deposits    from    arterosclerotic 
arteries). 

2.  Recommended  classification:  Class 
II  (performance  sUndards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  Intraluminal  artery  stripper 
be  classified  into  class  II  because  this 
device  Is  neither  life-supporting  nor 
life-sustaining  but  is  potentially  haz- 
ardous to  life  and  health  even  when 
properly  used.  The  materials  used  in 
the  device  and  the  mechanical  design 
of  the  device  should  meet  a  generally 
accepted  satisfactory  level  for  surgical 
applications  and  should  minimize  the 
possibility  of  vessel  perforation.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  stxuidard  to  provide 
such  a.ssurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  Predisposition  to 
perforation  of  the  vessel:  Improper 
mechanical  design  and  surface  finish 
can  lead  to  vessel  perforation. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  intraluminal  artery 
stripper  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
l)ecause  general  controls  by  them- 
selves are  Insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  Is  sufficient  Informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  E  by  adding  new 
§  870.4875  as  follows: 

§  870.487.'>     Intraluminal  artery  stripper. 

(a)  Identification.  An  Intraluminal 
artery  stripper  is  a  device  used  to  per- 


form an  endarterectomy  (removal  of 
plaque  deposits  from  arterosclerotic 
arteries). 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  l)efore 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MET  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
TTtay  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  l>e  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  79-6278  Piled  3-8-79;  8:45  am) 
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MEDICAL  DEVICES 

Oastificotian  of  Extornal  Vain  Strippart 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  <»mment  a  proposed  regulation 
classifying  external  vein  strippers  Into 
class  II  (performance  standards.  The 
FDA  Is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
clas-sifying  a  device  Into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation'classlfying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
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FOR      FURTHER      INFORMATION 

CONTACT: 
Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recobucendation 
A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  external  vein  strippers:        ^ 

1.  Identification:  An  external  vein 
stripper  is  an  extravascular  device 
used  to  remove  a  section  of  a  vein. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  external  vein  stripper  be  clas- 
sified into  class  II  because  this  device 
Is  neither  life-supporting  nor  life-sus- 
taining but  is  potentially  hazardous  to 
life  and  health  even  when  properly 
used.  Because  this  device  is  used  in 
cardiovascular  surgery  and  comes  into 
direct  contact  with  the  body,  materials 
used  in  the  device  should  meet  a  gen- 
erally accepted  satisfactory  level  of 
tissue  and  blood  compatibility,  includ- 
ing requirements  for  adequate  surface 
finish  and  cleanliness,  which  may 
affect  the  degree  of  compatibility.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient  con- 
trol over  the  performance  characteris- 
tics of  this  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonable  assurance  of  the 
safety  «ind  effectiveness  of  the  device 
and  that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Tissue  damage:  If 
the  materials,  surface  finish,  or  clean- 
liness of  this  device  are  inadequate, 
damage  to  the  tissue  may  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- ' 
posing  that  the  external  vein  stripper 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  Is  neces- 
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sary  for  this  device  because  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Coqimis- 
sioner  also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  reasonable  such  assur- 
ance of  the  safety  and  effectiveness  of 
the  device. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  513. 
701(a).  52  Stat.  1055.  90  SUt.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR. 5.1). 
the  commissioner  proposes  to  amend 
Part  870  In  Subpart  E  by  adding  new 
§  870.4885  as  follows: 

§  870.488.J     External  vein  tttripper. 

(a)  Identification.  An  external  vein 
stripper  is  an  extravascular  device 
used  to  remove  a  section  of  a  vein. 

(b)  Classification.  Class  II  (perform- 
ance standards ). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood,  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

'     Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 
[PR  Doc.  79  6279  Filed  3-8-79;  8:45  am) 
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[Docket  No.  78N-1538) 

MEDICAL  DEVICES 

OotMfkotion  of  Pofiont  Car*  Swction 
Apparotui 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  patient  care  suction  appa- 
ratus into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  de\1ce  Into  class 
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II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  talcen 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Fedek.m.  Register. 

ADDRESS:  Writ^ten  comments  to  the 
Hearing  Clrrk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4  65.  5600 
Fishers  Lane.  Rock\ille,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoelkr.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Dru?  Admini.strafion.  Depart- 
ment of  Health.  E<i;:cation,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiova--vular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  patient  care  suction  appratus: 

1.  Identification:  A  patient  care  .suc- 
tion appar«tus  is  a  device  u.sed  with  an 
intrathoracic  catheter  to  withdraw 
fluid  from  the  chest  during  the  recov- 
ery period  following  surgery. 

2.  Recommended  cla.ssificalion:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  patient  care  suction  appara- 
tus be  classified  into  class  II  because 
this  electrically  powered  device  is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
The  device  is  connected  to  the  che^t 
cavity  via  a  catheter,  providing  a 
direct  electrical  pathway  to  the  chest. 
Suction  is  developed  electrically  in  a 
clinical  environment  where  excessive 
leakage  current  can  be'  a  serious 
hazard.  Thus  the  electrical  character- 
istics of  this  device,  e.g..  electrical 
leakage  current,  need  to  meet  certain 
requirements.  The  Panel  l>elieves  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 


PROPOSED  RULES 

formance  standard  will  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  Cardiac  arrhyth- 
mias or  electrical  shock:  Excessive 
electrical  leakage  current  can  disturb 
the  normal  electrophysiology  of  the 
heart,  leading  to  the  onset  of  cardiac 
arrhythmias. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  patient  care  suction 
apparatus  be  classified  into  class  II 
(performance  standard.s).  The  Com- 
missioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  a.ssur- 
ance  of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540  546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  by  adding  Subpart  F  and  new 
J  870.5050  as  follows: 

^bport  F — Cordiovatculor  Th«iap*utic  0«vic«s 

§  870.30.)0    Patient  care  auction  apparatus. 

(a)  Identification.  A  patient  care 
suction  apparatus  Is  a  device  which  is 
used  with  an  intrathoracic  catheter  to 
withdraw  fluid  from  the  chest  during 
the  recov^  period  following  surgery. 

(b)  Classification.  Class  II  (perfor- 
mamce  standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Pour  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  Fettcuary  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  ^gula  to  ry  Affa  i  rs. 
(FR  Doc.  79-6280  Pile«^ 3-8-79;  8:45  am) 
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MEDICAL  DEVICES 

Clottificotien  of  EmboUctomy  Catheter* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  embolectomy  catheters  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
a.ssure  the  safety  and  effectiveness  of 
tlie  device.  After  considering  public 
comments.  FDA  will  Issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  thc^  Medi- 
cal Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  embolectomy  catheters: 

1.  Identification:  An  embolectomy 
catheter  Is  a  balloon-tipped  catheter 
that  is  used  to  remove  thromboemboll. 
i.e..  blood  clots  which  have  migrated 


from  blood  vessels  from  one  site  in  the 
vascular  tree  to  another. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommend.s 
that  the  embolectomy  catheter  be 
classified  into  class  II  because  this 
device  is  neither  life-supporting  nor 
life-sustaining,  but  is  potentially  haz- 
ardous to  life  and  health  even  when 
properly  u.sed.  Because  it  is  placed  di- 
rectly In  contact  with  the  bloodstream, 
the  device  should  be  designed  and  con- 
structed to  minimize  hemodynamic 
disruption  and  any  foreign  body  reac- 
tions. Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  and  blood  com- 
patibility, including  requirements  for 
adequate  surface  finish  and  cleanli- 
ne.ss.  which  may  affect  the  degree  of 
compatibility.  In  addition,  the  materi- 
al u.sed  for  the  balloon  should  not  be 

^excessively  permeable  to  gas  and 
>hould  resist  bursting  under  pressure 
atXan  accepted  standard  limit.  The 
Panfel  believes  that  general  controls 
alone\'ouId  not  provide  sufficient  con- 
trol oveXthe  performance  characteris- 
tics of  th^  device.  The  Panel  believes 
that  a  performance  standard  will  pro- 
vide reasonil^le  assurance  of  the 
safety  and  effeetiveness  of  the  devices 
and  that  there  ts  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance.         \ 

4.  Summary  of  data  on  which  the 
recommendation  is  bas^:  The  Panel 
members  based  their  recoh^mendation 
on  the  potential  hazards  ^^ociated 
with  the  Inherent  properties\Of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with.\the 
device. 

5.  Risks  to  health:  (a)  Thromboenis 
holism:  Inadequate  blood  compatibil- 
ity of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thromboemboll.  (b) 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  emboli 
which  can  be  debilitating  or  fatal,  (c) 
Gas  embolism:  A  rupture  or  leak  in 
the  balloon  can  allow  potentially  de 
bilitating  or  fatal  gas  emboli  to  escape 
Into  the  bloodstream,  (d)  Damage  to 
blood  vessels:  Overlnflatlon  of  the  bal- 
loon can  lead  to  excess  pressure  on  the 
blood  vessels  and  cause  damage  to 
them. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  embolectomy  catheter 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  i>erformance  standard  is  neces- 
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sary  for  this  device  because  general 
controls  by  themselves  are  Insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Feder&l  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§870.5150  as  follows: 

§870..'»1.'iO    Embolectumy  catheter. 

(&yJdentification.  An  embolectomy 
catheter  is  a  ballon-tipped  catheter 
that  is  used  to  remove  thromboemboll. 
i.e..  blood  clots  which  migrate  from 
blood  vessels  from  one  site,  to  another 
in  the  vascular  tree. 

(b)  Classification.  Cla.ss  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs.  ' 

[FR  Doc.  79-6281  Piled  3-8-79:  8:45  am) 
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OICAL  DEVICES 

Clottificotion  of  Septottemy  Catheter* 

AGENCY:  Food  atjd  Drug  Administra- 
tion. 

ACTION:  Proposed  rul^. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  septostomy  catheters  into 
class  II  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
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provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final  regu- 
lation classsifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATE:  Comments  by  May  8.  1979.  The 
Commissioner  of  Food  and  Drugs  pro- 
poses that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  Md.  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Lssue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  septostomy  catheters: 

1.  Identification:  A  septostomy  cath- 
eter is  a  special  balloon  catheter  that 
is  u.sed  to  create  or  enlarge  the  atrial 
septal  defect  found  in  the  heart  of  in- 
fants. 

2.  Recommended  classifications: 
Class  II  (performance  standards).  The 
Panel  recommends  that  establishing  a 
performance  standard  for  this  device 
be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  septostomy  catheter  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  and  health  even  when  properly 
used.  Because  the  device  is  placed  di- 
rectly in  contact  with  the  blood 
stream  it  should  be  designed  and  con- 
structed to  minimize  disruptk)n  of 
normal  blood  flow  and  foreign  t>ody 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accented  satis- 
factory level  of  tissue  and  blood  com- 
patibittty.  including  requirements  for 
adequate  surface  finish  and  cleanli- 
ness which  may  affect  the  degree  of 
compatibility.  In  addition,  the  balloon 
should  resist  bursting  under  pressure 
at  an  acceptable  limit.  The  Panel  be- 
lieves that  general  controls  alone 
would  not   provide  sufficient   control 
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ever  the  performance  characteristics 
of  this  device.  The  Panel  behcves  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Thromboem- 
bolism; Inadequate  blood  compatabi- 
lity  of  the  materials  used  in  this  device 
and  inadequate  surface  finish  and 
cleanliness  may  lead  to  potentially  de- 
bilitating or  fatal  thrombocmboli.  (b) 
Embolism:  Pieces  of  the  catheter  that 
break  or  flake  off  may  form  emboli 
which  can  be  debilitating  or  fatal. 

PHorosED  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  septostomy  catheters 
be  classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  l)ecause  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance stand  would  provide  reason- 
able assurance  of  thf  safety  and  effec- 
tiveness of  the  device.  The  Commis- 
sioner also  l>elieves  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ard to  provide  such  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees..  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371ia)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  profKxses  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§870.5175  as  follows: 

§K7il.5I7.5    S<>ptu8t«>m>  catheter. 

(a)  Identification.  A  septostomy 
catheter  is  a  special  balloon  catheter 
that  is  used  to  create  or  enlarge  the 
atrial  septal  defect  found  in  the  heart 
of  infants. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  Md.  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  numt>er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  t>e  seen 
In  the  alxjve  office  between  the  hours 
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of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 
Dated:  February  26.  1979. 

Joseph  P.  Hilk, 
Associate  Commissioner 
for  Regualtory  Affa  irs. 

(FR  Dor.  79-6282  Filed  3-8-79:  8:4S  am] 
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(Docket  No.  78N- 1541] 

MEDICAL  OfVICES 

Clottificatien  of  External  Cordioc  Compraitert 

AGENCY:  Food  and  Drug  Administra 
lion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  external  cardiac  compres- 
sors into  class  III  (premarket  approv- 
al). The  FDA  is  also  publishing  the 
recommendations  of  the  Cardiovascu- 
lar Device  Classification  Panel  and  the 
Anesthesiology  Device  Classification 
Panel  that  the  device  be  classified  into 
class  III.  and  the  recommendation  of 
the  General  Haspital  and  Personal 
Use  Device  Classification  Panel  that 
manually  operated  external  cardiac 
compressors  l>e  classified  into  class  III 
and  that  pne^imatically  and  electrical- 
ly powered  external  cardiac  compres- 
sors be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
III  is  to  provide  for  each  manufacturer 
of  the  device  to  submit  to  FDA  a  pre- 
market approval  application  at  a  date 
to  be  set  in  a  future  regulation.  Each 
application  Includes  information  con- 
cerning safety  and  effectiveness  tests 
of  the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  t>eing  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Eklucation.  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 


SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 
A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  the  Anesthesiology  Device 
Classification  Panel,  and  the  General 
Hospital    and    Personal    Use    Device 
Classification    Panel.    PDA    advisory 
.committees,  made  the  following  rec- 
ommendations regarding  the  classifi- 
cation of  external  cardiac  compressors: 

1.  Identification:  An  external  cardiac 
compressor  is  an  external  device  that 
is  electrically,  pneumatically,  or  man- 
ually powered  and  is  used  to  compress 
the  chest  periodically  in  the  region  of 
the  heftft  to  provide  blood  flow  during 
cardiac  arrest. 

2.  Recommended  classification:  The 
Cardiovascular  Device  Classification 
Panel  and  the  Anesthesiology  Device 
Classification  Panel  recommend  that 
external  cardiac  compressors  be  classi- 
fied ihto  class  III  (premarket  approv- 
al) and  that  premarket  approval  of 
this  device  be  a  medium  priority.  The 
General  Hospital  and  Personal  Use 
Device  Classification  Panel  recom- 
mends that  manually  operated  exter- 
nal cardiac  compressors  l>e  classified 
into  class  III  and  that  pneumatically 
and  electrically  powered  external  car- 
diac compressors  be  classified  into 
class  II. 

3.  Summary  of  reasons  for  recom- 
mendations: The  Cardiovascular 
Device  Classification  Panel  and  the 
Anesthesiology  Device  Classification 
Panel  recommend  that  external  cardi- 
ac compressors  be  classified  into  cla->s 
III  because  this  device  is  life  support- 
ing and  is  potentially  hazardous  to  life 
or  health  even  when  properly  used. 
This  device  is  attached  directly  to  the 
body  and  is  used  in  a  clinical  environ- 
ment where  excessive  leakage  current 
ran  be  a  serious  hazard.  Thus  the  elec- 
trical characteristics  of  this  device, 
e.g..  electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics.  Including  accura- 
cy, reproducibility,  and  any  limitations 
on  the  device's  compression  rate  and 
applied  force,  should  be  maintained  at 
a  generally  accepted  satisfactory  level 
and  should  be  made  knowTJ  to  the  user 
through  special  labeling.  The  surface 
area  of  the  plunger  and  the  use  of  the 
device  on  Infants  and  children  are  sub- 
jects which  should  be  considered  in 
the  design  and  labeling  of  the  device. 
The  Panels  l>elleve  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panels  also  believe  that  a  performance 
standard  will  not  provide  reasonable 
assurance  of  the  safety  and  effective- 
ness of  the  device  and  that  there  Is  not 
sufficient  Information  to  establish  a 
standard   to   provide  such   assurance. 
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The  General  Hospital  and  Personal 
Use  Device  Classification  Panel  agrees 
with  the  Class  III  recommendation  for 
manual  external  cardiac  compressors, 
but  believes  that,  for  pneumatically 
and  electrically  powered  external  car- 
diac compressors,  a  performance 
standard  would  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  there  is  suffi- 
cient Information  to  establish  a  stand- 
ard to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendations     are     based:     The 
Panel  members  based  their  recommen- 
dations on  the  potential  hazards  asso- 
ciated with  the  Inherent  properties  of 
the    device    and    on    their    personal 
knowledge    of.    and    experience    with, 
the   device.   In   addition,    the    Panels 
found  further  support  for  their  recom- 
mendations in  the  medical  literature. 
Thus  device  has  the  advantage  of  effi- 
ciency     and     consistency      (Refs.      1 
through  4).  An  external  cardiac  com- 
pressor does  offer  several  advantages 
to  the  trained  operator.  The  automatic 
compressor    frees    the    operator    and 
allows  the  operator  to  perform  other 
duties  (Refs.   3  and  4).   Little,  et   al. 
(Ref.  3)  claim  that  external  cardiac 
compressors  operate  well   during  pa- 
tient transport  and  control  sternal  de- 
flection   more    precisely    than    does 
manual  cardiopulmonary  resuscitation 
(CPR).  However,  safe  and  effective  use 
of  this  device  requires  extensive  opera- 
tor training,  and  there  is  a  hazard  as- 
sociated with  the  required  setup  time 
during  which  cardiac  compression   is 
halted  (Ref.  4).  Several  other  hazards 
are   associated   with   the   use   of   the 
device.  The  device  can  cause  fractures 
of  the  ribs  and  sternum  (Refs.  5.  6, 
and  8),  and  heart  (Refs.  5  through  8); 
damage  to  the  liver  (Refs.  5.  6.  8.  and 
9).  lungs  (Refs.  5  and  8):  and  possible 
l)one  marrow  emboli  (Ref.  8).  Howev- 
er, these  Injures  can  also  result  from 
manual  CPR  and  are  relatively  minor 
compared  to  the  serious  nature  of  car- 
diopulmonary   arrest.    The    literature 
offers   conflicting  evidence   regarding 
the  efficacy   of  the  external   cardiac 
compressor   as   compared   to   manual 
CPR  (Refs.  5.  7,  9.  and  10).  However, 
the  device  is  not  designed  to  replace 
manual  CPR.  The  literature  seems  to 
recommend   It   for  certain   situations 
such  as  lonp-term  applications  and  pa- 
tient  transport.   Although   some   pre- 
liminary  standards   for   the   external 
cardiac    compressor     have     been     re- 
searched, addressing  such  parameters 
as  compression   rate,   force,   systolic/ 
dfastolic  time  intenal.  and  degree  of 
sternal  deflection  (Refs.  1  and  11).  the 
Panels  believe  those  efforts  are  inad- 
equate   to   provide   reasonable   assur- 
ance of  the  safety  and  effectiveness  of 
the  device. 

•    5.     RLsks     to     health:     (a)     Tissue 
damage,  bone  breakage,  or  Inadequate 
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Mood  flow:  Damage  to  the  heart, 
other  organs  or  tissues,  or  inadequate 
blood  flow  can  result  from  poor  me- 
chanical design,  improper  surface  area 
of  the  plunger.  Improper  vertical  ex- 
cursion of  the  plunger.  Improper  force 
applied  by  the  plunger,  or  improper 
energy  transmission  by  the  device,  (b) 
Cardiac  arrhythmias  or  electrical 
sh(x;k:  Excessive  electrical  leakage  cur- 
rent can  disturb  the  normal  electro- 
physiology  of  the  heart,  leading  to  the 
onset  of  cardiac  arrhythmias. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
recommendations  of  the  Cardiovascu- 
lar Device  Classification  Panel  and  the 
^Anesthesiology  Device  ClasslficaUpn' 
7anel.  and  is  proposing  that  the  esler- 

i.\  cardiac  compressor  be  classified 
Ir^to   class   III   (premarket  approval). 

le  Commissioner  believes  the  device 

'  purported  or  represented  to  be  for  a 
use  (for  mechanically  pumping  the 
heart  during  cardiopulmonary  resusci- 
tation) in  supporting  or  sustaining 
human  health.  The  Federal  Food. 
Drug,  and  Cosmetic  Act  requires  the 
Commissioner  to  classify  a  life-sup- 
porting or  life-sustaining  device  into 
class  III  unless  the  Commissioner  de- 
termines that  premarket  approval  is 
not  necessary  to  provide  reasonable  as- 
surance of  the  device's  safety  and  ef- 
fectiveness. In  this  case,  the  Commis- 
sioner has  determined  that  premarket 
approval  Is  necessary.  The  Commis- 
sioner believes  that  insufficient  infor- 
mation exists  to  determine  that  gener- 
al controls  will  provide  reasonable  as- 
surance of  the  safety  and  effectiveness 
of  the  device  and  that  insufficient  in- 
formation exists  to  establish  a  per- 
formance standard  to  provide  this  as- 
surance. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat,  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§  870.5200  as  follows: 

§  870.3200     External  cardiac  compressor. 

(a)  Identification.  An  extemal  cardi- 
ac compressor  is  an  extemal  device 
that  Is  electrically,  pneumatically,  or 
manually  powered  and  is  used  to  com- 
press the  chest  periodically  in  the 
region  of  the  heart  to  provide  blood 
flow  during  cardiac  arrest. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may.  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  ''  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  foimd  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regula  to  ry  Affa  i  rs. 
(PR  Doc.  79-6283  Filed  3-8-79:  8:45  am] 
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(21  CFR  Part  S701 

(Docket  No.  78N-1M2) 

MEDICAL  DEVICES 

Clottiftcotien  of  Extarnol  C«unt«r-Pul«aHng 
0«vic*« 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY;  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  external  counter-pulsating 
devices  Into  class  III  (premarket  ap- 
proval). The  FDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
at  a  date  to  be  set  irt  a  future  regula- 
tion. Each  application  includes  infor- 
mation concerning  safety  and  effec- 
tiveness tests  of  the  device.  After  con- 
sidering public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Pood  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HPA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  external  counter-pulsating  devices: 

1.  Identification:  An  external 
counter-pulsating  device  is  a  noninva- 
sive device  used  to  as^st  the  heart  by 
applying  positive  or  negative  pressure 
to  one  or  more  of  the  body's  liml)s  in 
synchrony  with  the  heart  cycle. 
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2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recon\mends 
that  the  external  counter-pulsating 
device  be  classified  into  class  III  be- 
cause this  electrically  or  pneumatical- 
ly powered  device  is  life-supporting 
and  is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  This 
device  surrounds  the  limbs  to  which  it 
is  attached,  is  In  direct  contact  with 
the  skin,  and  Is  used  In  a  clinical  envi- 
ronment where  excessive  leakage  cur- 
rent can  be  a  serious  hazard.  Thus  the 
electrical  characteristics  of  this  device, 
e.g.,  electrical  leakage  current,  need  to 
meet  certain  requirements.  Perform- 
ance characteristics,  including  accura- 
cy, reproduclbllty,  and  any  limitations 
on  the  device's  cardiac  synchroniza- 
tion and  pressure  application,  should 
be  maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special  la- 
beling. The  device  Is  used  with  other 
devices  in  a  system  that  may  be  haz- 
ardous If  not  satisfactorily  assembled, 
used,  and  maintained.  The  Panel  be- 
lieves that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  also  believes 
that  there  is  not  sufficient  informa- 
tion to  establish  a  performance  stand- 
ard to  provide  assurance  of  the  safety 
and  effectiveness  of  the  device  and, 
therefore,  that  premarket  approval  Is 
necessary  for  this  device. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  Inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias: Excessive  electrical  leak- 
age current  can  disturb  the  normal 
electrophysiology  of  the  heart,  leading 
to  the  onset  of  cardiac  arrhythmias, 
(b)  Trauma  to  the  limb:  Improper  me- 
chanical design  can  cause  trauma  to 
the  limb  to  which  the  device  is  ap- 
plied, (c)  Ineffective  cardiac  assist- 
ance: Improper  timing  or  a  failure  to 
synchronize  with  the  appropriate 
phase  of  the  cardiac  cycle  can  lead  to 
Ineffective  cardiac  assistance  by  the 
device. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel  recommendation  and  is  propos- 
ing that  the  external  counter  pulsat- 
ing device  he  classified  into  class  III 
(premarket  approval).  The  Commis- 
sioner believes  the  device  Is  purported 
or  represented  to  be  for  a  use  (assist- 
ing a  weak  heart  in  pumping  blood)  in 


supporting  or  sustaining  human 
health.  The  Federal  Food.  Drug,  and 
Cosmetic  Act  requires  the  Commis- 
sioner to  classify  a  life-supporting  or 
life-sustaining  device  Into  class  III 
unless  the  Commissioner  determines 
that  premarket  approval  Is  not  neces- 
sary to  provide  reasonable  assurance 
of  the  device's  safety  and  effective- 
ness. In  this  case,  the  Commissioner 
has  determined  that  premarket  ap- 
proval Is  necessary.  The  Commissioner 
believes  that  Insufficient  information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  Insufficient  Informa- 
tion exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§  870.5225  as  follows: 

§  870.3225    External  counter-pulsating 

device. 

(a)  Identification.  An  external 
counter-pulsating  device  is  a  noninva- 
sive device  used  to  assist  the  heart  by 
applying  positive  or  negative  pressure 
to  one  or  more  of  the  body's  limbs  in 
synchrony  with  the  heart  cycle. 

(b)  Cla3sification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305),  Pood  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
subifiltted.  except  that  individuals 
may  submit  slrigle  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  numt>er  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  offic/t  l)etween  the  hours 
of  9  am.  and  4  p'.'m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 
(PR  Doc.  79-6285  Piled  3-ft-7»:  8:45  am] 
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MHNCAL  DEVICES 

a«««ific«tiMi  •«  DC4>«fibriH«*«re  (Indwdinfl 
Poddl»») 

AGENCY:  Pood  and  Drug  Administra- 
tion. 


ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  Is  Issuing  for 
public  comment  a  proposed  regulation 
classifying  DC-  defibrillators  (includ- 
ing paddles)  Into  class  III  (premarket 
approval).  The  FDA  is  also  publishing 
the  recommendation  of  the  Cardiovas- 
cular Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  provide  for  each  manu- 
facturer of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
at  a  date  to  l>e  set  In  ft-.future  regula- 
tion. Each  applicatip^lncludes  infor- 
mation conceminaKsfafety  and  effec- 
tiveness tests  jrf^e  (i^vice.  After  con- 
sidering public  comments.  FDA  will 
Issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Conunents  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  Its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
65,  6600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Siher 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  In  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concehilng  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  PDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion regarding  the  classification  of 
DC-defibrillators  (Including  paddles): 

1.  Identification:  A  DC-defibrillator 
(Including  paddles)  is  a  device  used  to 
produce  an  electrical  shock  for  defi- 
brlllatlng  (restoring  normal  heart 
rhythm)  the  atria  or  ventricals  of  the 
heart  or  to  terminate  other  cardiac  ar- 
rhythmias. The  device  may  either  syn- 
chronize the  shcKk  with  the  proper 
phase  of  the  electrocardiogram  or  may 
operate  asynchronously.  The  device 
delivers  the  electrical  shock  through 
paddles  placed  either  directly  across 
the  heart  or  on  the  surface  of  the 
body. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
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recommends  that  premarket  approval 
of  this  device  be  a  high  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  DC-deflbrillator  (Including 
paddles)  be  classified  Into  class  III  be- 
cause the  device  Is  life  sustaining  and 
presents  a  potential  unreasonable  risk 
of  illness  or  injury.  If  the  device  falls 
to  perform  adequately,  unnecessary 
heart  damage  or  death  may  result. 

Based  upon  the  information  availa- 
ble to  it,  the  Panel  has  reviewed  and 
revised  Its  recommendation  many 
times  over  the  past  several  years".  On 
July  30,  1976,  the  Panel  recommended 
that  defi'oriilalurs  using  damped  sinu- 
soidal wave  forms  be  classified  Into 
class  II  and  that  all  other  defibrilla- 
tors be  classified  Into  class  III.  On 
April  4,  1977.  after  additional  informa- 
tion was  supplied  to  the  Panel,  the 
Panel  recommended  that  all  defibrilla- 
tors be  classified  Into  class  II.  The 
debate  about  the  classification  of  defi- 
brillators continued  and,  after  review- 
ing significant  additional  data,  the 
Panel,  on  April  7.  1978,  voted  to  classi- 
fy all  damped  sinusoidal  defibrillators 
and  trapezoidal  defibrillators  with  de- 
llvere<i  energies  of  400  Joules  or  less 
Into  class  II  and  to  classify  all  other 
defibrillators  Into  class  III.  At  the 
April  7,  1978  Panel  meeting  three  clas- 
sification '  motions  for  defibrillators 
were  entertained.  The  vote  on  each 
motion  was  split,  and  after  this  meet- 
ing one  Panel  member  Indicated  that 
he  wished  to  change  his  vote  on  a 
motion  to  place  the  device  Into  class 
III  based  upon  the  discussion  which 
took  place  on  a  later  motion  to  divide 
the  device  into  a  class  II  and  class  III 
category. 

A  summary  of  the  safety  and  effica- 
cy data  for  defibrillators  was  prepared 
and  provided  to  each  Panel  member  in 
November  1978.  At  that  time,  because 
of  what  had  occurred  at  the  April  7. 
1978  meeting,  each  Panel  member  was 
asked  to  review  the  summary,  to  Indi- 
cate if  he  or  she  believed  the  summary 
to  be  accurate,  and  then  to  vote  to 
either:  (1)  Classify  all  defibrillators 
into  class  II;  (2)  classify  all  defibrilla- 
tors Into  class  III;  (3)  classify  defibril- 
lators with  a  maximum  delivered 
energy  equal  to  or  less  than  360  joules 
Into  class  II  and  classify  all  others  Into 
class  III;  or  (4)  classify  defibrillators 
with  a  maximum  delivered  energy 
equal  to  or  less  than  400  joules  Into 
class  II  and  classify  all  others  into 
class  III.  The  result  of  that  vote  was 
that  three  meml)ers  voted  to  classify 
all  defibrillators  Into  class  III,  and  two 
members  voted  to  classify  some  defi- 
brillators into  class  II  and  others  into 
class  III. 

The  Panel's  final  recommendation  is 
based  on  this  last  vote.  During  the  .dis- 
cussions about  classifying  defibrilla- 
tors,   significant    contradictory    data 
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were  presented  to  the  Panel.  It 
became  apparent  that  dividing  the 
classification  of  the,^^vice  between 
class  II  and  class  III  sngroups  could 
be  urmecessarily  detrimental  to  the 
development  of  those  devices  placed 
into  class  III. 

Because  of  the  controversy  over  de- 
livered energy,  wave  form,  duratipn. 
current,  and  other  defibrillation  pa- 
rameters, the  Panel  believes  that  pre-, 
market  approval  Is  necessary  for  this 
device.  The  Panel  also  believes  that 
general  controls  alone  would  not  pro- 
vide sufficient  control  over  the  per- 
formance characteristics  of  the  device, 
and  that  sufficient  data  do  not  exist  to 
establish  a  performance  standard  to 
assure  the  safety  and  effectiveness  of 
the  device.  Because  of  the  controversy 
surrounding  the  classification  of  defi- 
brillators, the  Panel  has  requested 
FDA  to  schedule  a  Panel  meeting  at 
which  Interested  parties  may  present 
data  on  the  safety  and  efficacy  of  defi- 
brillators before  a  final  regulation 
classifying  the  device  is  published  in 
the  Federal  Register. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
based  Its  recommendation  on  the  po- 
tential hazards  associated  with  the  in- 
herent properties  of  the  device  and  on 
the  Panel  members'  personal  knowl- 
edge of.  and  experience  with,  the 
device.  In  addition,  the  Panel  sought 
Information  from  the  medical  and  sci- 
entific community,  the  Industry,  and 
the  medical  literature. 

Representatives  of  industry,  con- 
cerned private  medical  practitioners, 
and  individual  panel  members  present- 
ed their  views  to  the  Panel.  The  Panel 
discussed  the  classification  of  this 
device  at  the  following  Panel  meet- 
ings: March  15,  1976;  July  30.  1976;  Oc- 
tober 18,  1976;  January  14,  1977;  April 
4,  1977;  July  29,  1977;  October  7,  1977; 
January  13,  1978;  April  7,  1978;  and 
June  30,  1978. 

The  summary  minutes  (Refs.  1 
through  10)  of  these  meetings  contain 
the  data  and  discussions  on  which  the 
Panel  made  its  recommendation.  The 
characteristics  of  the  electrical  shock 
used  to  defibrillate  the  heart  include 
energy,  charge,  duration,  average  cur- 
rent, peak  current,  current  density, 
voltage,  power,  and  waveform.  In  addi- 
tion to  these  characteristics,  paddle 
size  and  paddle  position  can  affect  de- 
fibrillation effectiveness. 

Many  factors  other  than  device-re- 
lated properties  can  alter  the  defibril- 
lation threshold  of  a  patient,  including 
the  use  of  drugs  such  as  lidocalne,  the 
presence  of  a  myocardial  Infarction, 
hypoxic  and  acldotic  conditions,  and 
endojftifruusijt  liberated  substances 
sucnas  adrenalin.  Much  of  the  dabate 
about  classification  of  defibrillators  fo- 
cusedk^pon  the  amount  of  energy  re- 
qulre<Pto  defibrillate  a  patient,  espe- 
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cially  a  patient  weighing  over  100  kilo- 
grams. 

There  are  two  theories  regarding  the 
energy  required  for  defibrillation.  The 
first  theory  is  a  dose  concept  for  defi- 
brillation energy— as  bodyweight  in- 
creases the  amount  of  energy  required 
for  defibrillation  increases.  Data  in 
support  of  the  first  theory  were  pre- 
sented by  Gcddes  (Refs.  1  and  4). 
Grayzel  (Ref.  9).  Gordon  (Ref.  9). 
Levin  (Ref.  9).  Gallagher  (Ref.  9). 
Babbs  (Ref.  9).  and  the  Health  Indus- 
tries Manufacturers  Association  (Ref.. 
6)  represented  by  Gallagher  and 
Larsen. 

A  paper  by  Tacker.  et  al.  (Ref.  11), 
which  retrospectively  studied  defibril- 
lation in  111  patients,  presented  an 
energy  threshold  curve  relating 
energy  to  bodj'weight  artd  was  cited, 
among  other  articles  (Refs.  12  through 
15),  as  indicating  the  need  for  higher 
energy  defibrillation. 

The  second  theory  is  that  a  .dose 
concept  based  upon  iiodyw^ight  is  not 
valid  and  that  higher'ciflsj^  defibril- 
lation places  the  patient^at  a  e^q^er 
risk  of  heart  damage  wrtfaout'tBcreas- 
ing  the  probability  of  successful  defi- 
brillation. Lown  (Ref.  8)  presented  his 
data  on  human  cardioversion  from 
ventricular  tachycardia  and  atrial  fi- 
brillation indicating  that  weight  had 
no  bearing  upon  the  energy  required 
to  accomplish  cardioverson. 

Pantridge  (Ref.  8)  reviewed  a  study 
he  had  performed,  where  100-percent 
successful  defibrillation  occured  at  a 
stored  energy  of  400  joules.  Crampton 
(Ref.  8)  reported  a  prospective  study 
in  which  he  achieved  98-percent  suc- 
cessful defibrillation  in  46  episodes  in- 
volving patents  weighing  91  to  225 
kilograms  with  an  average  energy  dose 
of  1.8  joules/kilogram.  The  average 
dose  was  3.1  Joules/kilogram  in 
Crampton's  study  of  253  episodes  in- 
volving patients  of  all  weights.  In  con- 
junction with  the  energy-dose  issue, 
the  Panel  also  discussed  the  amount 
of  energy  required  to  cause  heart 
damage. 

Geddes  (Ref.  8)  indicated  that,  in 
dogs.  300  joules /kilogram  will  perma- 
nently stop  the  heart  and  that  damage 
occurs  at  J  5  times  the  defibrillation 
thcrehold. 

Kcrber  (Ref.  9)  reviewed  his  own 
study  which  showed  no  change  in  the 
myocardial  contractility  in  dogs  with 
.shocks  of  40-  to  460-joules-  delivered 
energy.  Kcrber  also  studied  the  level 
of  CPK  isoenzyme  in  the  blood  of  15 
patients  and  suggested  that  2  of  those 
patients  may  have  had  some  myocardi- 
al damage  due  to  a  400- joule-delivered 
energy  shock. 

Lown  (Ref.  8)  indicated  that,  in  his 
studies  on  dogs,  30  to  75  joules  were 
required  to  defibrillate.  and  400  joules 
produced  significant  lesions  on  the 
heart.    Pantridge    (Ref.    8)    indicated 
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that,  due  to  multiple  shocks  in  25-kilo- 
gram dogs,  the  damage  from  10  shocks 
of  400  joules  is  7  times  the  damage 
from  20  shocks  of  200  joules  and  30 
times  the  damage  of  40  shock^of  100 
joules. 

However.  Grayzel  (Ref.  9).  in  refer- 
ring to  a  study  by  Ewy  (Ref.  16>.  Indi- 
cated that  no  discernible  difference 
was  found  between  the  damage  due  to 
3  shocks  of  1.000  joules  and  that  due 
to  10  shocks  of  300  juoles  when  ap- 
plied to  23-kilogram  dogs. 

Babbs  (Ref.  9)  presented  therapeutic 
effect  curves  for  defibrillation  of 
healthy  dogs  that  showed  a  50-percent 
effective  dose  of  1.5  joules/kilogram. 
Babbs'  data  also  show  that  1  to  2  per- 
cent damage  is  expected  from  shocks 
with  90-percent  effectiveness  and  that 
10-percent  damage  is  expected  from 
shocks  with  99-percent  effectiveness. 
Dr.  Babbs  defined  damage  as  any  de- 
tectable degree  of  myocardial  necrosis 
by  either  gross  or  pathological  exami- 
nation. Another  subject  of  debate  in 
the  classification  of  defibrillators  was 
the  electrical  wavefrom  used  to  defi- 
brillate. There  are  now  two  types  of 
waveform  used  for  defibillation:  the 
damped  sinusoidal  and  the  truncated 
exponential  (trapezoidal).  Geddes 
(Ref.  1)  noted  that  defibrillation  is 
possible  with  many  waveforms  pro- 
vided the  current  and  duration  param- 
eters are  chosed  properly. 

Schuder  (Ref.  1)  indicated  that  suc- 
cessful defibrillat'ion  cannot  be  expect- 
ed from  an  uny-uncated  exponential 
waveform  and  tfiat  a  long,  low-ampli- 
tude tail  may  actually  cause  the  heart 
to  refibrillate'^fter  the  initial  portion 
of  the  waveform  has  defibrillated  the 
heart.  Larsen  (Ref.  3)  gave  a  presenta- 
tion demonstrating  that  the  waveform 
can  be  controlled  and  described  in  en- 
gineering terms  to  small  tolerances.  In 
referring  to  work  performed  by  Tacker 
(Ref.  17),  Geddes  (Ref.  4)  stated  that, 
for  trapezoidal  waveforms,  as  the  tilt 
increases  the  current  and  energy  re- 
quired for  defibrillation  increases, 
such  that  when  the  tilt  reaches  95  per- 
cent the  energy  required  with  a  trape- 
zoidal waveform  is  approximately 
equal  to  that  required  with  a  damped 
sinusoidal  waveform. 

Geddes  and  Tacker  (Ref.  3)  present- 
ed references  showing  the  effective- 
ness of  various  specific  marketed  defi- 
brillator waveforms.  Other  issues  in- 
volving defibrillator  de.sign  discussed 
in  much  less  detail  by  the  Panel  were 
peak  and  average  current,  duration, 
paddle  size  and  position,  current  densi- 
ty, and  charge.  As  regards  peak  cur- 
rent, Gallagher  (Ref.  6)  indicated  that 
60  to  70  amperes  is  the  peak  current 
range  of  currently  marketed  damped 
sinusoidal  waveform  defibrillators. 
Schuder  (Ref.  1)  stated  that  there  is  a 
minimum  current  amplitude  required 
for  defibrillation,   but   that   the  per- 


centage of  arrhythmias  that  occur  fol- 
lowing successful  defibrillation  in- 
creases rapidly  as  the  current  ampli- 
tude increases  above  a  certain  level. 
Geddes  (Ref.  8)  believes  that  average 
current  rather  than  peak  current  may 
provide  a  more  accurate  comparison  of 
waveforms. 

Gordon  (Ref.  9)  said  that,  based  on 
his  enzyme  studies,  a  steep  rise  time 
and  high  peak  current  are  more  dam-' 
aging  than  other  waveform  character- 
istics. With  respect  to  duration, 
Geddes  (Ref.  6)  Indicated  that  cur- 
rently marketed  defibrillators  have  a 
duration  of  4  to  12  milliseconds. 
Schuder  (Ref.  1)  stated  that  duration 
of  greater  than  8  milliseconds  can  suc- 
cessfully defibillate  but  that  more  con- 
sideration must  then  be  placed  upon 
waveform  and  energy. 

Tacker  (Ref.  1)  Indicated  that  the 
relative  importance  of  duration,  vol- 
tages, and  currents  for  different  wave- 
forms is  largely  unknown.  Ewy  et  al. 
(Refs.  18  through  21)  and  Geddes  et 
al.  (Ref.  22)  extensively  studied  paddle 
size  and  position.  They  found  no  dif- 
ference In  defibrillation  success  be- 
tween transchest  or  chest-to-back 
paddle  positions  so  long  as  the  left 
chest  paddle  was  placed  over  the  apex 
of  the  heart.  Geddes  (Ref.  6)  stated 
that  paddle  position  data  were  collect- 
ed from  animal  studies  and  that  there 
are  no  data  related  to  paddle  position 
on  humans.  Specific  data  on  current 
density  and  charge  were  not  presented 
to  the  Panel,  although  these  proper- 
ties are  Intimately  related  to  paddle 
size  and  waveform,  among  other  prop- 
erties. 

The  Panel  recognized  the  work  in 
progress  to  standardize  defibrillators, 
including  the  efforts  of  American 
Heart  Association  (Refs.  23  through 
25)  and  the  Utah  Biomedical  Test  Lab- 
oratories (Ref.  26 )r 

5.  Risks  to  Health:  (a)  Electrical 
shock  to  operator^  Improper  electrical 
design  of  the  device  can  lead  to  a  seri- 
ous electrical  shock  to  the  operator, 
(b)  Inability  to  defibrillate  or  persis- 
tence of  the  arrhythmia:  Inability  to 
defibrillate  or  persistence  of  the  ar- 
rhythmia may  occur  because  of  exces- 
sive energy,  fexcesslve  current.  Insuffi- 
cient energy,  insufficient  current,  a 
difference  l)etween  the  indicated  level 
of  energy  and  the  delivered  level  of 
energy,  as  delivered  into  a  50-ohm 
load,  or  excessive  leakage  current,  (c) 
Inability  to  defibrillate:  Inability  to 
defibrillate  may  occur  when  certain 
drugs  that  can  raise  the  defibrillation 
threshold  are  used,  (d)  Inability  to  de- 
fibrillate due  to  paddle  design:  Inabil- 
ity to  defibrillate  may  result  from  in- 
appropriate paddle  size  or  Inappropri- 
ate paddle  location  on  the  subject. 


Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  DC-defibrillator  be 
classified  into  class  III  (premarket  ap- 
proval). The  Commissioner  t)elieves 
the  device  is  purported  or  represented 
to  be  for  a  use  (e.g.,  restoring  a  fibril- 
latlng  heart  to  normal  rhjlhm  and 
function)  In  supporting  or  sustaining 
human  life.  The  Federal  Food.  Drug, 
and  Cosmetic  Act  requires  the  Com- 
missioner to  classify  a  life-supporting 
or  life-sustaining  device  into  class  III 
unless  the  Commissioner  determines 
that  premarket  approval  Is  not  neces- 
.sary  to  provide  reasonable  a.ssurance 
of  the  safety  and  effectiveness  of  the 
device.  In  this  case,  because  of  the 
contradictory  data  presented  and 
available,  the  Commissioner  has  deter- 
mined that  premarket  approval  is  nec- 
essary. The  Commissioner  believes 
that  insufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information 
exists  to  establish  a  performance 
standard  to  provide  this  assurance.  At 
the  Panel's  request,  the  Commissioner 
is  also  announcing  his  Intention  to 
schedule  a  Panel  meeting  prior  to  the 
final  classification  of  difibrillutors  at 
which  interested  parties  arc  in\ited  to 
present  relevant  scientific  data  regard- 
ing the  safety  and  effectiveness  of  DC- 
defibrillators. 

RefbreAm^s 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing 
Clerk  (address  above)  and  may  be  seen 
by  Interested  persons,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 
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6<4):313-317.  1973. 

22.  Geddes.  L.  A.,  S.  S.  Grubbs.  P.  G. 
Wilcox.  W.  A.  Tacker.  Jr.,  "The  Thoracic 
Windows  for  Electrical  Ventricular  Defibril- 
lation Current."  American  Heart  Journal, 
94<l):67-72.  1977. 

23.  Report  of  the  Intersoclety  Commission 
on  Heart  Disease  Resources.  "Electronic 
Equipment  in  Critical  Chxe  Areas  Part  L 
Status  of  Devices  Currently  in  Use."  Circu- 
lation, 43:5-26.  1971. 

24.  Report  of  the  Intersociety  Commission 
on  Heart  Disea.se  Resources,  "Electronic 
Equipment  is  Critical  Care  Areas  Part  III: 
Selection  and  Maintenance  Program."  Ctr- 
culation.  44:A247-A261.  1971. 

25.  Repori  of  the  American  Heart  Associ- 
ation Target  Activity  Group:  Cardiopulmon- 
ary Resuscitation  In  the  Young.  "Guidelines 
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for  Defibrillation  in  Infants  and  Children." 
Circulation.  56(3):  502A-503A.  1977. 

26.  Standard  for  Cardiac  Defibrillator  De- 
vices. Sixth  Draft.  Utah  Biatnedical  Test 
Laboratories.  FDA  Contract— MDS-021- 
0001.  Feb.  15.  1977. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act^(secs.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§  870.5300  as  follows: 

§  870.1300     DC-denbrillaUtrK  (inrludinfr 

paddles). 

(a)  Identification,  A  DC-deflbrllla- 
tor  (Including  paddles)  is  a  device  used 
to  produce  an  electrical  shock  for  defi- 
brlUatlng  (restoratlng  normal  heart 
rhythm)  the  atria  or  ventricals  of  the 
heart  or  to  terminate  other  cardiac  ar- 
rhj'thmlas.  The  device  may  either  syn- 
chronize the  shock  with  the  proper 
phase  of  the  electrocardiogram  or  may 
operate  asynchronously.  The  device 
delivers  the  electrical  shock  through 
paddles  placed  either  directly  across 
the  heart  or  on  the  surface  of  the 
body. 

(b)  Classification.  Class  III  (prema 
ket  approval ). 

Interested  persons  may.  on  or  befot 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  RockvUle.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing (Tlerk  docket  niunber  foimd  In 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26,  1979. 

Joseph  P.  Hile, 
Assoicated  Commissioner 
for  Regvlatory  Affairs. 
(FR  Doc.  79  6285  FUed  3-8-79:  8:45  am] 
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[21  CFI  l>art  870] 

fDocket  No  78N-15441 

MEDICAL  DCVICES 

Qattificotion  of  Dafibrillatof  T*st»ri 

AGEINCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying    defibrillator    testers    into 
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class  11  (performance  standards).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
classified  into  class  11.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final  regu- 
lation classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  (he  final  regulation 
based  on  this  proposal  become  effec- 
tii'e  30  days  after  the  date  of  its  publi- 
cation ill  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA  305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fisher  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller,  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301  427  7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewh'-re  in  this  issue  of 
the  Federal  Recisiek  provided  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  comniit- 
tec.  made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  defibrillator  testers: 

1.  Identification:  A  defibrillator 
tester  is  a  device  that  is  connected  to 
the  output  of  the  defibrillator  and  is 
used  to  measure  the  energy  delivered 
by  the  defibrillator  into  a  standard  re- 
sistive load.  Some  testers  also  provide 
waveform  information. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recomm!.nd.s  that  establishing  a  per- 
formance standaid  for  this  device  be  a 
higli  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  defibrillator  tester  be  classi- 
fied into  cla.ss  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  or  health  even  when  properly 
used.  Failure  of  the  device  to  accurate- 
ly measure  defibrillator  output  can 
lead  to  excessive  or  insufficient  energy 
delivered  to  ia  patient  during  defibrilla- 
tion. Performance  characteristias.  In- 
cluding accuracy  and  reproducibility, 
and  any  limitations  on  the  devices 
ability  to  measure  defibrillator  output 
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should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  The  Panel  believes  that  a  per- 
formance standard  will  provide  reason 
able  assurance  of  the  safety  and  effec- 
tiveness of  the  device  and  that  there  is 
sufficient  information  to  establish  a 
standard  to  provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Misdiagnosis: 
Inadequate  design  with  regard  to  indi- 
cation of  defibrillator  output  can  lead 
to  gfeneratlon  of  Inaccurate  defibrilla- 
tor output  data.  If  Inaccurate  ds^ibril- 
lator  output  data  are  used  in  manag- 
ing the  patient,  the  phy.sician  may 
prescribe  a  course  of  treatment  whicl* 
places  the  patient  at  risk  unnecesi>ar-. 

ily. 

(b)  Electrical  shock  to  operator:  Im- 
proper electrical  isolation  can  lead  to 
electrical  shock  to  the  operator. 

Proposed  Classification 

The  Commi.ssioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  defibrillator  tester  be 
classified  into  class  II  (performance 
standards).  The  Commissioner  believes 
that  a  performance  standard  is  neces- 
sary for  this  device  because  general 
controls  by  themselves  are  insufficient 
to  control  the  risks  to  health.  A  per- 
formance standard  would  provide  rea- 
sonable assurance  of  the  safety  and  ef- 
fectiveness of  the  device.  The  Commis- 
sioner also  believes  that  there  is  suffi- 
cient information  to  establish  a  stand- 
ardto  provide  such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Casmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  use.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
th^  Commi.ssioner  proposf's  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§  870.5325  as  follows: 

§  «70..i32.>     Drflbrillalnr  tester. 

(a)  Identification.  A  defibrillator 
tester  is  a  device  that  is  connected  to 
the  output  of  a  defibrillator  and  is 
used  to  measure  the  energy  delivered 
by  the  defibrillator  into  a  standard  re- 
sistive load.  Some  testers  also  provide 
waveform  information. 

(b)  Classification.  Class  II  (perfoi^v 
ance  standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad 


ministration.  Rm.  4-65,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  Individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday.  4 

DatedTPebruary  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doo.  79-6286  Filed  3-8-79,  845  am) 
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[Docket  No.  78N  1545) 

MEDICAL  DEVICES 

Clottifkofien  of  Extarnol  Trantcutoneout 
Cardiac  Pac«inak«r«  (Noninva»iv*) 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad 
mir.istration  (FDA>  is  Issuing  for 
Public  comment  a  proposed  regulation 
classifying  external  transcutaneous 
cardiac  pacemakers  (noninvasive)  into 
rl.i.ss  III  (premarket  approval).  The 
FDA  is  also  publishing  the  recommen- 
dation of  the  Cardiovascular  Device 
Classification  Panel  that  the  device  be 
cla-'-sified  into  class  IIL  The  effect  of 
classifying  a  device  into  class  III  is  to 
provide  for  each  manufacturer  of  the 
device  to  submit  to  FDA  a  premarket 
approval  application  at  a  date  to  be  set 
in  a  future  regulation.  Each  applica- 
tion includes  information  concerning 
.safety  and  effectiveness  tests  of  the 
device.  After  considering  public  com- 
ments, FDA  will  issue  a  final  regula- 
tion classifying  the  device.  These  ac- 
tions are  being  taken  under  the  Medi- 
cal Device  Amendments  of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  l)ecome  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration,  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 


fare.    8757     Georgia     Ave.,     Silver 
Spring.  Md  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

.  A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  external  transcutaneous  cardiac 
pacemakers  (noninvasive): 

1.  Identification:  An  external  trans- 
cutaneous cardiac  pacemaker  (nonin- 
vasive) is  a  device  used  to  supply  a  pe- 
riodic electrical  pulse  intended  to  pace 
the  heart.  The  device  is  usually  ap- 
plied to  the  surface  of  the  chest 
through  electrodes  such  as  defibrilla- 
tor paddles. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval 
of  this  device  be  a  medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  .external  transcutaneous  car- 
diac pacemaker  (noninva.sive)  be  classi- 
fied into  class  III  because  this  device  is 
life-supporting  and  presents  a  poten- 
tial unfeasonable  risk  of  illness,  injury 
or  death.  This  device  is  most  frequent- 
ly used  in  emergency  care  situations 
where  the  introduction  of  a  cardiac 
lead  is  impractical  or  impossible.  The 
Panel  is  concerned  that  there  is  not 
enough  information  on  energy  levels 
and  electrode  configurations  needed 
for  reliable  pacing.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  the  per- 
formance characteristics  of  this 
device.  Although  some  electrical 
safety  aspects  can  be  controlled  by 
standards,  the  Panel  believes  there  is 
insufficient  scientific  and  medical  data 
for  this  life-supporting  product  to  es 
tablish  a  standard  that  can  assure 
safety  and  efficacy.  Therefore,  the 
Panel  believes  that  premarket  approv- 
al is  necessary. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of.  and  experience  wiih.  the 
device. 

5.  Risks  to  health:  (a)  Myocardial  or 
tissue  damage:  Excessive  energy  or 
poor  electrode  design  and  placement 
can  cause  tissue  damage  or  myocardial 
damage,  (b)  Failure  to  pace:  The  pace- 
maker will  not  pace  the  heart  if  inad- 
equate energy  levels  are  used,  or  if  a 
poor  electrode  design  or  configuration 
is  employed. 
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Proposed  CLASsrncATioif 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  Is  pro- 
posing that  the  external  transcutane- 
ous cardiac  pacemaker  (noninvasive) 
be  classified  into  class  III  (premarket 
approval).  The  Commissioner  believes 
the  de\ice  is  purported  or  represented 
to  be  for  a  use  (maintaining  heart 
function  by  electrical  stimulation)  in 
supporting  or  sustaining  human 
health.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  requires  the  Commis- 
sioner to  classify  a  life-supporting  or 
life-sustaining  device  into  class  III 
unless  the  Commissioner  determines 
that  premarket  approval  is  nqt  neces- 
sary to  provide  reasonable  assttrance 
of  the  dence's  safety  and  effertive- 
ness.  In  this  case,  the  Commissioner 
has  determined  that  premarket  ap- 
proval is  necessary.  The  Commissioner 
believes  that  insufficient  information 
exists  to  determine  that  general  con- 
trols will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  and  that  insufficient  Informa- 
tion exists  to  establish  a  performance 
standard  to  provide  this  assurance. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513,^ 
701(a).  52  Stat.  1055,  90  Stat.  540546 
'21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
Part  870  In  Subpart  F  by  adding  new 
S  870.5550  as  follows: 

§  X1li.'yT)im    Externa!  tran.scutancous  cardi- 
ac pacemaker  (noninvaNive). 

(a)  Ider^ification.  An  external  trans- 
cutaneous cardiac  pacemaker  (nonin- 
vasive) is  a  device  used  to  supply  a  pe- 
riodic electrical  pulse  intended  to  pace 
the  heart.  The  device  Is  usually  ap- 
plied to  the  surface  of  the  chest 
through  electrodes  such  as  defibrilla- 
tor paddles. 

(b)  Classification.  Class  III  (premar- 
ket approval). 

Interested  persons  may,  on  or  before 
May  8,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 
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Dated:  February  26. 1979. 

)  Joseph  P.  Hile. 

Associate  Commissioner 
for  Regulatory  Affairs. 

IFR  Doc.  79-6287  Piled  3-8-79:  8:45  ami 
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(21  CFt  Part  870] 
(Docket  No.  78N- 15461 
MEDICAL  DEVICES 
.  Clasttficotton  of  Comprettibi*  Limb  SlaavM 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  is  issuing  for 
pjiblic  comment  a  proposed  regulation 
clmsifying  compressible  limb  sleeves 
intoSclass  II  (performance  standards). 
The] FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be,  classified  into  class  II.  The 
effeet  of 'classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
stan<lards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments.  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450).  Food 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 8757  Georgia  Ave..  Silver 
Spring.  MD  20910.  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  an  FDA  ad\isory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  compressible  limb  sleeves. 

1.  Identification:  A  compressible 
limb  sleeve  is  a  device  that  is  used  to 
prevent  pooling  of  blood  in  a  limb  by 
\ 
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Irvnating  periodically  a  sleeve  around 
the  limb. 

2.  Recommended  classification:  Class 
II  (performance  standards):  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reason  for  recommen- 
dation: The  Panel  recommends  that 
the  compressible  limb  sleeve  be  classi- 
fied into  class  II  because  this  device  is 
neither  life-supporting  nor  life-sus- 
taining, but  is  potentially  hazardous  to 
life  and  health  even  when  primarily 
used.  The  device  fits  around  the  ex- 
tremities of  the  body  and  applies  peri- 
odic pressure  to  the  limb  by  pneumatic 
action.  Malfunction  of  the  device  can 
result  in  unsafe  excess  pressure.  The 
Panel  believes  that  the  pressure  limits 
should  be  controlled  by  performance 
standards.  Materials  used  in  the  device 
should  meet  a  generally  accepted  satis- 
factory level  of  tissue  compatibility. 
The  Panel  believes  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety-and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  properties  of  the 
device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Tissue  trauma: 
Oveiinflation  of  the  sleeve,  associated 
with  excess  local  pressure,  can  lead  to 
tissue  trauma,  (b)  Tissue  damage: 
Tissue  compatibility  to  the  sleeve  ma- 
terial is  related  to  allergic  and  other 
similar  or  related  skin  reactions. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panels  recommendation  and  is  pro- 
posing that  the  compressible  limb 
sleeve  be  classified  Into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 
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Part  870  in  Subpart  F  by  adding  new 
S  870.5800  as  follows: 

S  870.5800    Compressible  limb  sleeve. 

(a)  Identification.  A  compressible 
limb  sleeve  is  a  device  that  is  used  to 
prevent  pooling  of  blood  in  a  limb  by 
inflating  periodically  a  sleeve  around 
the  limb. 

(b)  Clcusi/ication.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8,  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  see 
In  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  Affairs. 

(FR  Doc.  79-6288  Filed  3  8-79:  8:45  ami 
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[Docket  No.  78N-1547h' 

MiCMCAL  DfVICES 

Clastificofion  of  Tharmol  la^wlating  Sytt«mt 

AGENCY:  Food  and  Drug  Administra- 
tion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  thermal  regulating  systems 
into  class  II  (performance  standards). 
The  FDA  is  also  publishing  the  recom- 
mendation of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performanct^ 
standards  to  assure  the  safety  and  eim 
fectiveness  of  the  device.  After  consid- 
ering public  comments.  FDA  will  i.ssue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8.  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION 
CONTACT. 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health.  Education,  and  Wel- 
.  fare.  8757  Georgia  Ave..  Silver 
Spring.  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation    . 

A  proposal  elsewhere  In  this  Issue  of 
the  Federal  Register  provides  back- 
ground Information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classifica- 
tion Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
tion with  respect  to  the  classification 
of  thermal  regulating  systems; 

1.  Identification:  A  thermal  regulat- 
ing system  is  an  external  system  con- 
sisting of  a  device  that  Is  placed  in 
contact  with  the  patient  and  a  temper- 
ture  controller  for  the  device.  The 
system  is  used  to  regulate  a  patient's 
temperature. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 
formance standard  for  this  device  be  a 
medium  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
tha^the  thermal  regulating  system  be 
classified  Into  class  II  because  this 
electrically  powered  device  Is  neither  .' 
life-supporting  nor  life-sustaining,  but 
is  potentially  hazardous  to  life  and 
health  even  when  properly  used.  The 
device  is  used  to  warm  or  cool  a  pa- 
tient. Malfunction  of  the  device  is  po- 
tentially hazardous  to  life  and  health. 
Performance  characteristics,  including 
accuracy  and  reproducibility,  and  any 
limitations  on  the  device's  thermal 
properties  should  be  maintained  at  a 
generally  accepted  satisfactory  level 
and  should  be  made  known  to  the  user 
through  special  labeling.  Thus  the 
electrical  characteristics  of  this  device, 
e.g..  electrical  leakage  current,  need  to 
meet  certain  requirements.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  the  performance  characteristics 
of  this  device.  The  Panel  believes  that 
a  performance  standard  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  Information  to  es- 
tablish a  standard  to  provide  such  as- 
surance. 

4.  Summary  of  data  on  which  the 
recommendation  Is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with   the  Inherent  properties  of  the 


device  and  on  their  personal  knowl- 
edge of,  and  experience  with,  the 
device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias: Excessive  electrical  leak- 
age current  can  disturb  the  normal 
electrophysiology  of  the  heart,  leading 
to  the  onset  of  cardiac  arrhythmias, 
(b)  Thermal  tissue  damage:  Inaccuracy 
of  temperature  control  can  lead  to 
burns  or  tissue  damage  related  to  hy- 
potermia.  (c)  Mechanical  tissue 
damage:  Excessive  pressure  can  cause 
the  device  to  harden  to  the  point  of 
causing  pressure  necrosis,  especially 
during  hypothermia,  (d)  Chemical 
tissue  damage:  The  Integrity  of  the 
fluid  chambers  of  the  device  can  be 
violated  by  excessive  pressure-causing 
fluids  such  as  ethylene  glycol  contact- 
ing the  skin  and  causing  chemical 
tissue  damage. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommendation  and  is  pro- 
posing that  the  thermal  regulating 
system  be  classified  into  class  II  (per- 
formance standards).  The  Commis- 
sioner believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls,  by  them- 
selves, are  Insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
such  assurance. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1), 
the  Commisoioner  proposes  to  amend 
Part  870  in  Subpart  F  by  adding  new 
§  870.5900  as  follows: 

§  870..>900     Thermal  regulating  svstem. 

(a)  Identification.  A  thermal  regu- 
lating system  is  an  external  system 
consisting  of  a  device  that  is  placed  in 
contact  with  the  patient  and  a  tem- 
perature controller  for  the  device.  The 
system  Is  used  to  regulate  patient  tem- 
perature. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may,  on  or  before 
May  8.  1979  submit  to  the  Hearikg 
Clerk  (HFA-305),  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  douc- 
ment.  Received  commerits  may  be  seen 
in  the  above  office  between  the  hours 
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of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26,  19T9. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Regula  tory  Affai  rs. 
[PR  Doc.  79-6289  Filed  3-8-79:  8:45  am] 
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[Docket  No.  78N-1548) 
MEDICAL  DEVICES 

Ootsificatien  of  Automatic  Rotating 
Tourniquot* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Is  issuing  for 
public  comment  a  proposed  regulation 
classifying  automatic  rotating  tourni- 
quets into  class  II  (performance  stand- 
ards). The  FDA  is  also  publishing  the 
recommendation  of  the  Cardiovascular 
Device  Classification  Panel  that  the 
device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class 
II  is  to  provide  for  the  future  develop- 
ment of  one  or  more  performance 
standards  to  assure  the  safety  and  ef- 
fectiveness of  the  device.  After  consid- 
ering public  comments,  FDA  will  issue 
a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amend- 
ments of  1976. 

DATES:  Comments  by  May  8,  1979. 
The  Commissioner  of  Food  and  Drugs 
proposes  that  the  final  regulation 
based  on  this  proposal  become  effec- 
tive 30  days  after  the  date  of  its  publi- 
cation in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  A.  Rahmoeller.  Bureau  of 
Medical  Devices  (HFK-450),  Food 
and  Drug  Administration,  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 8757  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7559. 

SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides  back- 
ground information  concerning  the  de- 
velopment of  the  proposed  regulation. 
The  Cardiovascular  Device  Classiftca- 
tion  Panel,  and  FDA  advisory  commit- 
tee, made  the  following  recommenda- 
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tion  with  respect  to  the  classification 
of  automatic  rotating  tourniquets: 

1.  Identification:  An  automatic  rotat- 
ing tourniquet  is  a  de\ice  that  pre- 
vents blood  flow  in  one  limb  at  a  time, 
which  temporarily  reduces  the  total 
blood  volume,  thereby  reducing  the 
normal  workload  of  the  heart. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a  per- 

■  formance  standard  for  this  device  be  a 
low  priority. 

3.  Summary  of  reasons  for  recom- 
mendation: The  Panel  recommends 
that  the  automatic  rotating  tourni- 
quet be  classified  into  class  II  because 
this  electrically  powered  de\ice  Is  nei- 
ther life-supporting  nor  life-sustain- 
ing, but  Is  potentially  hazardous  to  life 
and  health  even  when  properly  used. 
The  device  is  placed  around  the  pa- 
tient's limbs.  It  can  be  either  mechani- 
cally or  electrically  operated.  Exces- 
sive or  prolonged  pressure  applied  by 
the  device  can  lead  to  tissue  damage 
by  reducing  blood  flow  to  distal  areas 
of  the  body.  This  device  Is  attached  di- 
rectly to  the  surface  of  the  body  and  is 
used  in  a  clinical  environment  where 
excessive  leakage  current  can  be  a  seri- 
ous hazard.  Performance  characteris- 
tics, including  accuracy,  reproducibil- 
ity, and  any  limitations  on  the  devices 
mechanical  design  should  be  main- 
tained at  a  generally  accepted  satisfac- 
tory level  and  should  be  made  known 
to  the  user  through  special  labelng. 
The  Panel  believes  that  general  con- 
trols alone  would  not  provide  suffi- 
cient control  over  the  performance 
characteristics  of  this  device.  The 
Panel  believes  that  a  performance 
standard  will  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
members  based  their  recommendation 
on  the  potential  hazards  associated 
with  the  inherent  pro{>erties  of  the 
device  and  their  personal  knowledge 
of,  and  experience  with,  the  device. 

5.  Risks  to  health:  (a)  Cardiac  ar- 
rhythmias: Excessive  electrical  leak- 
age current  can  disturb  the  normal 
electrophysiology  of  the  heart,  leading 
to  the  onset  of  cardiac  arrhythmias, 
(b)  Tissue  dama.ge:  If  the  mechanical 
design  of  the  device  causes  excessive 
or  prolonged  pressure  on  a  limb,  tissue 
damage  due  to  the  pressure  or  lack  of 
blood  flow  can  result. 

Proposed  Classification 

The  Commissioner  agrees  with  the 
Panel's  recommnedation  and  is  pro- 
posing that  the  automatic  rotating 
tourniquet  be  classified  Into  class  II 
(performance  standards).  The  Com- 
missioner believes  that  a  performance 
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standard  is  necessary  for  this  device 
because  general  controls  by  them- 
selves are  insufficient  to  control  the 
risks  to  health.  A  performance  stand- 
ard would  provide  reasonable  assur- 
ance of  the  safety  and  effectiveness  of 
the  device.  The  Commissioner  also  be- 
lieves that  there  is  sufficient  informa- 
tion to  establish  a  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546 
(21  U.S.C.  360c.  371(a)))  and  under  au- 
thority delegated  to  him  (21  CFR  5.1). 
the  Commissioner  proposes  to  amend 

I  Part  870  in  Subpart  F  by  adding  new 

'  §  870.5925  as  follows: 

§  X70.'>92.)     Automatic  rotaling  tourniquet. 

(a)  Identification.  An  automatic  ro- 
tating  tourniquet  is  a  device  that  pre- 
vents blood  flow  in  one  limb  at  a  time, 
which  temporarily  reduces  the  total 
blood  volume,  thereby  reducing  the 
normal  workload  of  the  heart. 

(b)  Classification.  Class  II  (perform- 
ance standards). 

Interested  persons  may.  on  or  before 
May  8.  1979  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  26.  1979. 

Joseph  P.  Hile. 
Associate  Commissioner 
for  Regulatory  AH^irs. 
[FR  Doc.  79  6290  Filed  3-8-79;  8:45  am] 
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polystyrene;  comments  by  5-11-79  (Part  II  of  this  issue) 14194 

AGENCY  FORMS 

0MB  publishes  list  of  forms  under  review 13606 

FREEDOM  OF  INFORMATION  AND 
GOVERNMENT  IN  THE  SUNSHINE 

CFTC  revises  financial  reporting  form  and  an^rKJs  rules  to 
implement  revised  minimum  financial  requirements;  effective 
3-27-79 13435 

VETERANS 

VA  proposes  regulations  authorizing  State  plot  or  interment 
allowance  tor  burial  in  State  or  political  sut>division  cenoetery 
and  cash  allowarKe  in  lieu  of  headstorw  or  memorial  marker; 
connments  by  5-11-79 ^ 13544 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/ Friday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914,  August  6,  1976.) 


Monday 

TuMday                         W«dfw*dn 

Thursday 

Friday 

DOT/COAST  GUARD 

USOA/ASCS 

DOT/COAST  GUARD 

USOA/ASCS 

DOT/NHTSA 

USOA/APHIS 

DOT/NHTSA 

USDA/ APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA//FSOS 

DOT/OHMO 

USOA/FSOS 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 

*        \ 

CSA 

MSPBVOPM*              ^ 

LABOR 

LABOR 

HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
followmg  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator,  Office 
of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Administration.  Washington.  D.C.  20408. 

*NOTE:  As  of  January  1, 1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  the  Office  of  Personnel  Management  (0PM) 
will  publish  on  the  Tuesday /Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Civil  Service  Commission.) 
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The  Federal  Rllister  provides  a  i.iuform  3\.->'.eni  for  makiii);  available  to  the  pulilu  regulations  and  le»;al  notices  Issued 
by  Federal  agencies  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  ageiicv  documents  having 
general  applicability  and  le^at  efTeci.  dixruments  required  to  bt  publishi-d  by  Act  of  Corgress  and  other  Federal  agency 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  infonnation  may  be  directed  to  the  following  numbers.  General  inquiries  may  be 
nriade  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscription  orders  (GPO) 202-783-3238 

Subscription  problems  (GPO) 202-275-3054 

"Dial  -  a  -  Reg"  (recorded  sum- 
mary of  highlighted  documents 
appearing  in  next  day's  issue). 

Washington,  D.C 202-523-5022 

Chicago.  Ill 312-663-0884 

Los  Angeles,  Calif 213-688-6694 

Scheduling     of     documents     for       202-523-3187 

publication. 
Photo  copies  of  documents  appear-  523-5240 

ing  in  the  Federal  Register. 

Corrections 523-5237 

Public  Inspection  Desk 523-5215 

Finding  Aids 523-5227 

Public  Briefings:  "How  To  Use  the  523-5235 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weekly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents 

Index 

PUBLIC  LAWS: 

Public  Law  numbers  and  dates 


Finding  Aids . 


523-3419 
523-3517 
523-5227 


Slip  Law  orders  (GPO) 
U.S.  Statutes  at  Large. 
Index.. 


U.S.  Government  Manual 

Automation 

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 


HIGHLIGHTS— Continued 


NATURE  AND  PATTERNS  OF  HOMICIDE 

Justice/LEAA  announces  competitive  research  grant,  propos- 
als by  4-30-79 13594 

PCB  CONTAMINATED  SOIL  AND  DEBRIS 

EPA  solicits  public  views  on  petition  to  permit  approval  by 
Regiofial  Administrators  of  additional  disposal  mettKxls;  com- 
ments by  4-1 1-79 13575 

SOLID  WASTE  DISPOSAL  PRACTICES 

EPA  annotjnces  availat>ility  of  draft  report  on  mining  waste; 
comments  by  4-11-79 13574 

PESTICIDES 

'  EPA  establishes  tolerance  for  residues  of  6-benzyladenine  on 

apples;  effective  3-12-79 13490 

EPA  establishes  temporary  tolerance  for  combined  residues  of 
glyphosate  and  its  metabolite  amino-methylphosphonic  acid  in 

or  on  raw  sugarcane 13473 

EPA  proposes  tolerance  for  residues  of  insecticide  O.O-diethyl 
0-(2-isopropyl-6-methyl-4-pyrimidinyl)      phosphorothiate     on 

mushrooms;  comtnents  t)y  4-11-79 13547 

EPA  amends  regulations  regarding  experimental  use  of  gly- 
phosate in  stigarcane  molasses;  effective  3-12-79 13473 

SILICON  METAL  FROM  CANADA 

rrC  determines  no  detriment  to  US.  industry  from  imports         13590 


RAYON  STAPLE  FIBER  FROM  ITALY 

ITC  institutes  investigation  into  affect  of  imports  on  U.S. 
ifKlustry;  hearing  on  4-5-79 13590 

MEETINGS— 

USDA/SEA:  National  Plant  Genetic  Resources  Board,  4-4 

and  4-5-79 

Commerce/NOAA:  North  Pacific  Rshery  Management 
Council  and  Scientific  and  Statistical  CofiKnittee  and  Advi- 
sory Panel,  3-20  through  3-23-79  - 

DOD/AF:  USAF  Scientific  Advisory  Board,  Research  and 

Geophysics  Panel,  3-29  and  3-30-79 

DOE:  Geopressure  Geothermal  Industrial  Workshop,  3-21 

and  3-22-79 

DOT/CG:  Chemical  Transportation  Advisory  Committee. 

Subcommittee  on  Bulk  Liquid  Facilities,  3-28-79  ^ 

GSA/ADTS:  Draft  Remote  Tenninal  Emulation  h^ifKlbooks, 

4-25-79 f- 

Intenor/BLM:  BakersfieM  District  Grazing  Advisory  Board. 

4-19  and  4-20-79 .^- 

NASA:  NASA  Advisory  Council,  Aeronautics  Advisory  Com- 
mittee, Informal  Ad  Hoc  Advisory  Subcommittee  on 
NASA  Avionk»  and  Controls  Plan.  3-29  and  3-30-79.. 
NASA  Advisory  Council,  Space  Science  Advisory  Commit- 
tee, 4-4  through  4-6-79 

Space  and  Tenestrial  Applk^ttons  Steering  Committee. 
Proposal  Evaluation  Advisory  Subcommittee.  4-3 
through  4-5-79 


13556 

13556 
13558 
13558 
13617 
13585 
13589 

13594 
13595 

13595 
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National  Commission  on  Social  Security:  Retirement  and 

Survivors  Program,  3-16-79 13595 

Treasuy/ATF:  Advisory  Committee  on  Explosives  Tagging. 

4-19-79 13620 

VA:  Administrator's  Education  and  Rehabilitation  Advisory 

Committee,  3-29-79 1 3620 

RESCHEDULED  MEETING— 

Interior/ BLM:  Susanville  District  Grazing  Advisory  Board. 
4-4-79 13589 


HIGHLIGHTS— Continued 

CANCELLED  MEETING— 

SBA:    Region    X    Advisory    CouncS    Executive    Board. 


3-21-79: 13617 

SUNSHINE  ACT  MEETINGS 13629 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II.  DOT/H^B 14194 


Part 


HEW/oe 14202 


AGRICULTURE  DEPARTMENT 

See  Science  and  Education  Ad- 
ministration. 

^  AIR  FORCE  DEPARTMENT 

Nottces 

Meetings: 
Scientific  Advisory  Board 13558 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU 

»(otice« 
Meetings: 
Explosives  Tagging  Advisory 
Committee 13620 

CIVL  AERONAUTICS  BOARD 

Notice* 

Hearings,  etc.: 

Delta  Airlines,  Inc 13556 

Pan  American  World  Airways 
enforcement  proceeding 13556 

Meetings:  Sunshine  Act  (5  docu- 
ments)      13629.  13630 

COASTGUARD 

Rules 

Drawbridge  operations: 

Florida;  correction  13478 

Fire  extinguishing  equipment. 
Cd:  veasel  inspection  regula- 
tions; editorial  amendments  ...    18491 
Marine  eogin»«rtng: 
Boilers  and   pressure  vessels 
Coast  Guard  numb«r;  Ma- 
rine Inspection  Office  iden- 
Ufioation  letters;  additions ..    13492 

Proposed  Ruiee 
Drawbridge  operations: 
Oregon 13543 

Notice* 

Meetings: 
Chemical  Transportation  Ad- 
visory Committee 13617 

COMMERCE  DEPARTMENT 

See  Maritime  Administration; 
National  Oceanic  and  Atmos- 
pheric Administration. 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Rule* 

Financial  reporting  require- 
ments; adoption  of  revised 
form  1-FR 13435 

Organization  and  functions: 
Trading  and  Marliets  Division, 
Director,  authority  delega- 
tion     13458 

Proposed  Rules 

Leverage    transaction    as    con- 
tract£  for  future  delivery;  In-     * 
quiry 13494 


contents 


Notices 

Coffee  trade  rules  and  bylaws; 

inquiry 13557 

Futures    contracts,     proposed;, 
availability:  - 

Chicago  Mercantile  Exchange   13657 

DEFENSE  DEPARTMENT 

See  Air  Force  Department. 

ECONOMIC  REGULATORY 
ADMINISTRATION 

Notice* 

Natural   gas   importation   peti- 
tions: 
Termessee  Gas  Pipeline  Co.  ...    13672 

EDUCATION  OFFICE 

Notices 

National    direct    student    loan 
program: 
Teaching  service;  loan  cancel- 
lation  ~~ 14202 


ENERGY  DEPARTMEMT 

See  also  Economic  Regulatory 
Administration;  Federal  Ener- 
gy Regulatory  Commission. 

Propo*ed  Rule* 

Proposed  grants  program  for 
8cho<^.  hospitals,  and  build- 
ings owned  by  units  of  local 
goTemment  aitd  public  eare 


institutioofi 


18554 


NoUce* 

Committees;  establishment,  re- 
newals, terminations,  etc.: 
Consumer    Affairs    Advisory 

Committee  et  al .._ 13572 

Interpretation     requests    filed 

with  General  Counsel's  Office    13559 
Meetings: 
Geopressure  Geothermal  In- 
dustrial Workshop — 13558 

ENVIRONMENTAL  PROTECTION  AGENCY 
Rule* 

Air  pollution;  standards  of  per- 
formance for  new  stationary 
sources: 
Petroleum  refineries;  clarifi- 
cation  of    "fuel    gas"    and 
..  "fuel    gas    combustion    de- 

Xice" .: 13480 

Air  \  quality  implementation 
nans;  approval  and  promul- 
gation; various  States,  etc.: 

Louisiana 13479 

New  Jersey;  correction 13478 

Pennsylvania 13480 

Air  quality  implementation 
plans;  delayed  compliance 
orders: 

California 13489 

Indiana  (2  docimaents) 13486 


Maryland 13481 

Ohio 13488 

Virginia  (2  docimients)... 13482, 13483 
West  Virginia  (3  documents) ..  13483- 

13485 
Pesticide  chemicals  in  or  on  raw 
agricultural      commodities; 
tolerances  and  exemptions, 
etc.: 

6-Benzyladenine 13490 

Pesticides;  tolerances  in  animal 
feeds  and  human  food: 
Glyphosate 13473 

Proposed  Rule* 

Air  quality  implementation 
plans;  approval  and  promul- 
gation; various  States,  etc.: 

Louisiana 13645 

Air  quality  implementation 
plans;  delayed  compliance 
orders: 

Maryland 13M6 

Pesticide  tolerances  in  or  on  raw 

agricultural      commodities; 

tolerances,  exemptions,  etc.: 

O.O-diethyl   0-(2-isopropyl-6- 

methyM-pyrimidinyl)    pho- 

Phorothioate ~ 13547 

Waste  management,  solid: 
Hazardous    waste    guidelines 
and    standards;    extraction 
procedure:  extension  of  time   13548 

Notic** 

Air  quality  implementation 
plans;  approval  and  promul- 
gation; various  states,  etc.: 

New  Mexico _ -...   13673 

Environmental          statements; 
availability,  etc.: 
Agency  statements,  weekly  re- 
ceipts      13576 

Mining  waste  study;  draft  re- 
port; availability  and  inquiry..   13574 
Pesticides;    emergency    exemp- 
tion applications: 

Ferriamicide;  correction 13584 

Pesticides,     experimental     use 
permit  applications: 
Fairfield  American  Corp.  et  al    13573 

Mountain  High  Corp.  et  al 13573 

Pesticides;  temporary  toler- 
ances: 

Glyphosate 13575 

Pesticides;  tolerances,  registra- 
tion, petitions,  etc.: 
Restricted       use       products; 

amendment 13574 

Toxic  and  hazardous  substances 
control: 
PCB   contaminated   soil   and 
debris;  disposal:  citizens'  pe- 
tition; inquiry  13575 

ENVIRONMENTAL  QUALITY  COUNCIL 

Notice* 

Meetings;  Sunshine  Act  (2  docu- 
ments)     13631 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NoHCM 

Meetings;  Sunshine  Act 13631 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Rules 

Natural  gas  companies: 
Rate    schedules    and    tariffs: 
Louisiana    First    Use    Tax: 

pipeline  recovery 13460 

Natural  gas  curtailment,  inter- 
im rule 13464 

Natural  Gas  Policy  Act  of  1978: 
Administrative  stay 13473 

Notices 

Hearings,  etc.: 
Alaska  natural  gas  transporta- 
tion system 13571 

Central  Illinois  Light  Co 13561 

Columbia  Gas  Transportation 

Corp 13562 

Detroit  Edison  Co 13564 

Duke  Power  Co 13564 

El  Paso  Natural  Gas  Co 13564 

Gulf  Power  Co 13564 

Indiana  &  Michigan  EUectric 

Co 13567 

Missouri  Power  &  Light  Co  ....  13368 

Montana  Power  Co 13568 

Nichols.  Guy  W  13568 

Northern  Indiana  Public  Serv- 
ice Co 13569 

Northwest    Alaskan    Pipeline 

Co 13569 

Pacific  Gas  &  Electric  Co 13569 

Papcific  Power  «fe  Light  Co 13569 

PAR  Petroleum.  Inc  13570 

Show  Me  Power  Corp 13570 

St.  Regis  Paper  Co.  et  al 13570 

Tucson  Gas  &  Electric  Co  13570 

Meetings;  Sunshine  Act 13632 

Natural  Gas  Policy  Act  of  1978: 
Determination  process  report 

receipts  (4  documents).. 13561. 

13563.  13565.  13568 
Privacy    Act;    systems    of    rec- 

Wd§^ 13560 

f  EOERAL^SURANCE  ADMINISTRATION 

Rules  ] 

Flood   insurance;   communities 
eligible  for  sale: 

Louisiana  et  al 13475 

Flood  insurance:  special  hazard 
areas: 
Illinois  et  al  13477 

Proposed  Rules 

Flood  elevation  determinations: 

Alabama...., 13501 

Arkansas  13524 

California  (2  documents) 13502. 

13503 
Georgia  (2  docum».nts) 13503. 

13504 

Idaho  13506 

Illinois  (3  documents)  ...  13507-13509 

Kansas 13507 

Maryland  (2  documents) 1?509. 

13510 


Michigan  (2  documents) 13510. 

13511 
Minnesota  (2  documents) 13511. 

13512 
Mississippi  (4  documents) 13512- 

13516 

Missouri  (2  documents) 13526 

New  Jersey  (4  documents) 13517- 

13519.  135?7 

New  York  (2  documents)  _ 13519 

Ohio  (2  documents) 13520,  13521 

Oklahoma 13520 

Pennsylvania  (3  documents)  ..  13522. 
I  13523 

Te-\as 13523 

Wisconsin 13526 

FEDERAL  MARfTIME  COMMISSION 
Notices 

Complaints  filed: 
Del  Monte  Corp.  v.  Matson         / 
Navigation  Co 13584 

FEDERAL  RESERVE  SYSTEM 

Notices 

Customer  financial  privacy 
rights;  policy  statement;  In- 
quiry; withdrawal 13564 

FEDERAL  TRADE  COMMISSION 

Proposed  Rules 

Consent  orders: 
Ford  Motor  Co 13593 

FOOD  AND  DRUG  ADMINISTRATION 

Notices 

Animal  drugs,  feeds,  and  related 
products: 
Nitrofurazone    topical    prep- 
arations: correction 13585 

Human  drugs: 
Buclizine    hydrochloride:    ap- 
proval  withdrawn;   hearing 
denied;  correction  13585 

GENERAL  ACCOUNTING  OFFICE 
Notices 

Regulatory  reports  review:  pro- 
posals, approvals,  etc.  (NRC)..   13584 

GENERAL  SERVICES  ADMINISTRATION 

Notices 

Meetings; 
Draft  Remote  Terminal  Emu- 
lation handbooks  workshop..    13585 

GEOLOGICAL  SURVEY 

Proposed  Rules 

Outer  Continental  Shelf;  oil  and 
pas  and  sulphur  operations  ....    13527 

HEALTH.  EDtiCATION.  AND  WELFARE 
DEPARTMENT 

See  ilso  Education  Office;  Food 
and  Drug  Administration; 
Public  Health  Service:  Social 
Security  Administration. 

Notices 

Organization,  functions,  and  au- 
thority delegations: 
Health   Services   Administra- 
tion     135fe 


HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Instirance  Ad- 
ministration. 

Notices 

Authority  delegations: 

Assistant  Secretary  for  Hous- 
ing—Federal Housing  Com- 
missoner;  access  for  handi- 
capped: building  deeign,  con- 
struction, and  alteration 
standards:  correction 13686 

Atlanta  Area  Office  (Region 
IV);  Acting  Area  Manager: 
order  of  succession 13586 

Boston  Area  Office  (Region  I); 
Acting  Regional  Administra- 
tor; order  of  succession 13586 

Caribbean  Area  Office;  Acting 
Area  Manager;  order  of  suc- 
cession   - 13586 

Detroit  Area  Office  (Region 
V):  Acting  Area  Manager:  or- 
der of  succession  13586 

INTERIOR  DEPARTMENT 

See    also    Geological    Survey: 
Land  Management  Bureau. 

Notices 

Environmental  statements; 

availability,  etc.: 
Garrision  Diversion  Unit,  N. 

Dak „ 13589 

INTERNATIONAL  TRADE  COMMISSION 

Notices 

Import  investigations: 

Attache  cases  13590 

Rayon     staple     fiber     from 

Italy 13590 

Silicon  metal  from  Canada 13590 

INTERSTATE  COMMERCE  COMMISSION 
Notices 

Hearing  a.ssignments 12620 

Motor  carriers: 

Released  rates  applications 13628 

Temporary  authority  applica- 
tions     13621 

Transfer  proceedings 13626 

Railroad  car  service  orders:  var- 
ious companies: 

Consolidated  Rail  Corp 13621 

Railroad     car     service     rules. 

mandatory:     exemptions     (2 

documents) 13626.  13627 

Railroad  operation,  acquisition, 
construction,  etc.: 

St.  Louis  Southwestern  Rail- 
way Company 13628 

Railroad  ser\  ices  abandonment: 

Southern  Railway  Co.  et  al 13627 

Rerouting  of  traffic: 

Soo  Line  Railroad  Co 13627 

JUSTICE  DEPARTMENT 

See   Law    Enforcement    Assist- 
ance Administration. 


LAND  MANAGEMENT  BUREAU 
Notices 

Alaska  Native  selections;  appli- 
cations, etc.: 

Kwethluk  Inc 13587 

Meetings: 
Bakersfleld   District   Grazing 

Advisory  Board 13589 

Susanville    District     Grazing 
Advisory  Board:  date  change   13589 

LAW  ENFORCEMENT  ASSISTANCE 
ADMINISTRATION 

Notices 

Grants  solicitation,  competitive 
research: 
Homicide:    nature    and    pat- 
terns     13594 

MANAGEMENT  AND  BUDGET  OFFICE 

Notices 

Agency  forms  under  review  13606 

MARITIME  ADMINISTRATION 
Notices 

Trustees;  applicants  approved: 
Peoples     National     Bank     of 
Washington 13556 

MATERIALS  TRANSPORTATION  BUREAU 

Rules 

Hazardous  materials: 
Shipping  container  specifica- 
tions; glass  cBTboys  in  ex- 
panded polystyrene;  cancel- 
lation of  oljsolete  specifica- 
tion/packagings 14194 

Notices  ^ 

Hazardous  materials: 
Applications;  exemptions,  re- 
newals, etc 13617 

METRIC  BOARD  / 

Notices 

Meetings;  Sunshine  Act 13632 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Notices 

Meetings: 

Aeronautics    Advisory  ..C«rfr~" 
mittee 13594 

Space  and  Terrestrial  Applica- 
tions Steering  Committee ....    13595 

Space  Science  Advisory  Com- 
mittee     13595 

NATIONAL  LABOR  RELATIONS  BOARD 

Notices 

Meetings:  Sunshine  Act 13633 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Notices 

Meetings: 
North   Pacific   Fishery   Man- 
agement Counell  et  al  13556 


NUCLEAR  REGULATORY  COMMISSION 
Notices 

Applications,  etc.: 
Alabama  Power  Co.  (2  docu- 
ments)     13602 

Arizona  Public  Service  Co.  et 

al 13603 

Baltimore  Gas  &  Electric  Co  .    13603 
Carolina  Power  &  Light  Co  ....    13603 

Commonwealth  Edison  Co 13604 

Cormecticut  Light  &   Power 

Co.  et  al 13604 

Consolidated   Edison   Co.    of 

New  York  (2  documents) 13605 

Consumers  Power  Co 13605 

Duquesne  Light  Co 13606 

Florida  Power  &  Light  Co 13606 

Georgia  Power  Co.  et  al 13596 

Houston   Lighting   &    Power 

Co 13597 

Iowa  Electric  Light  &  Power 

Co.  et  al 13597 

Maine  Yankee  Atomic  Power 

Co 13597 

Metropolitan      Edison      Co. 

et  a] 13598 

Niagara       Mohawk       Power 

Corp 13598 

Pennsylvania  Power  &  Light 

Co.  et  al 13598 

Portland  General  BHectric  Co. 

et  al.  (2  documents) 13599 

Power  Authority  of  State  of 

New  York 13600 

Sacramento  Municipal  Utility 

District 13600 

/    United  Nuclear  Corp 13601 

University  of  Delaware  13601 

Virginia  Electric  &  Power  Co .    13601 
Meetings: 
Radioactive   waste   repositor- 

.  ies 13600 

Regulatory  guides:  issuance  and 
availability  (2  documents) 13595 

PUBLIC  HEALTH  SERVICE 

Proposed  Rules 

Grants; 
Pregnancy,    adolescent;    pre- 
vention  and  services   proj- 
ect*   13549 

SCIENCE  AND  EDUCATION 
ADMINISTRATION 

Notices 

Meetings: 
National    Plant   Genetic    Re- 
sources Board  13556 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Notices 

Hearings,  etc: 
American  Electric  Power  Co., 

Inc 13607 

Arkansas  Power  &  Light  Co  ...  13608 
Central  &  South  West  Corp- 

et  al _ 13609 

Equitable  General  Corp 13611 

Hydrometals,  Ir»c 13611 

Jeannette  Corp 13612 


McDermott.    Will    &   Emery 
Profit     Sharing     Plan     & 

Trust 13612 

National  Fuel  Gas  Co 13613 

Neonex  International  Ltd 13614 

Southern  Co.  et  al ..- 13614 

Meetings:  Sunshine  Act 13633 

SMALL  BUSINESS  ADMINISTRATION 

Notices        / 

Applications,  etc.: 

Cameron  Financial  Corp 13616 

Draper  Associates,  Inc 13616 

Meetings:  advisory  councils: 
Seattle;  cancelled 13617 

SOCIAL  SECURITY  ADMINISTRATION 

Rules 

Old-age,  survivors,  and  disabil- 
ity insurance: 
Basic  computation  of  benefits 
and  lump  siuns.  new  meth- 
ods: interim  rules:  cor- 
rection      13473 

SOCIAL  SECURITY  NATIONAL 
COMMISSION 

Notices 

Meetings .». — 13595 

SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Rules 

Water  conservation  policy  and 
standards;  correction 13473 

TRANSPORTATION  DEPARTMENT 

See    Coast     Guard;     Materials 
Transportation  Bureau. 

TREASliRY  DEPARTMENT 

See  also  Alcohol,  Tobacco  and 
Firearms  Bureau. 

Rules 

Currency  and  foreign  transac- 
tions; financial  recordkeep- 
ing and  reporting: 
Enforcement  responsibilities; 
delegation  to  Assistant  Sec- 
retary (Enforcement  and 
Operations) 13478 

VETERANS  ADMINISTRATION 

Proposed  Rules 

Adjudication:  pensions,  compen- 
sation, dependency,  etc.: 
Plot  or  interment  and  head- 
stone   or    memorial    allow- 
ances      13544 

Notices 

Committees:  establishment,  re- 
newals, terminations,  etc.: 
Voluntary    Service    National 

Advisory  Conmiittee 13620 

Environmental          statements; 
availability,  etc.: 
Veterans  Administration  Hos- 
pital,   Seattle.    Wash.;    re- 
placement   ~ 13620 

Meetings: 
Administrator's        Education 
and  Rehabilitation  Advisory 
Committee _ 13620 
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10  CFR 

Proposed  Rules: 

450 13554 

455 135^4 

16  CFR 

Proposed  Rules: 

13 13493 

17  CFR 

1 13439 

140 - 13458 

145 13458 

147 * ;. 1 13458 

Proposed  Rules: 

Chapter  1 13494 

18  CFR 

154 13460 

281 13464 

286 „ 13473 

803 13473V 

20  CFR 

404 1 13473 

21  CFR 

193 13473 


21  CFR— Continued 

561 13473 

24  CFR 

1914 13475 

1915 13477 

Proposed  Rules: 

1917(37docimients)...  13501-13527 

30  CFR 
F»ROPOSED  Rules: 

250 13527 

31  CFR 

103 13478 

33  CFR 

117 13478 

Proposed  Rules: 

117 13543 

,38  CFR 
Proposed  Rules: 

3 13544 

40  CFR 

52  (3  documtnls) 13478-13480 


40  CFR — Continued 

60 13480 

65  (10  documents) 13481-13489 

180 13490 

Proposed  Rules: 

52 13545 
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42  CFR 

Proposed  Rules: 

59 13549 
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Rules  Going  Into  Effect  Today 


Justice/INS — Certificates  of  citizenship,  re- 
vised procedures  following  denial  of  certifi- 
cate of  citizenship.  ..\ 8241;  2-9-79 


DOT/CG— Halifax  River,  Fla  ,  drawbridge  oper- 
ation regulations 7981;  2-8-79 

FMC— Actions  to  adjust  or  meet  conditions 
unfavorable  to  shipping  in  the  U  S.  Atlanttc 
and  Gulf/European  Trades     .  8265,  2-9-79 

HEW /FDA— Antibiotic   drugs,   combination   of 

otic  solutions  and  suspensions 5879, 

1-30-79 

HUD^FHC— Low  cost  and  moderate  irrcome 
mortgage  insurance,  payment  of  insurance 
benefits 7947;  2-8-79 


List  of  Public  Laws 


Note:  No  public  laws  have  been  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  '.aw  numbers  and  inclusion  in 
today's  listing. 

[Last  Listing  Jan.  24.  19791 
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[6351-01-M] 

THI*  17 — Commodity  ond  Socurifiof 
Exchonges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

FORM  1-FR,  FREEDOM  OF  INFORMA- 
TION ACT,  AND  GOVERNMENT  IN 
THE  SUNSHINE  ACT 

Adoption  of  Form  and  Rul««  Changes 

AGENCY:  Commodity  Futures  Trad- 
ing Commission. 


ACTION:    Pinal 
ments  to  Form. 


Rules    and    Amend- 


SUMMARY:  The  Commodity  Futures 
Trading   Commission   ("Commission") 
is  adopting  a  revised  Form  1-FR  to  be 
used  for  compljing  with  the  financial 
reporting  requirements  of  f  1.10  of  the 
Commli9sion's  regulations.  In  addition, 
the  Commission  is  amending  its  rules 
under  the  Freedom  of  Information  Act 
("FOIA")   (5   UJB.C.    652)   concerning 
those  portions  af  the  Form  1-FR  that 
1         win  not  gener:^lly  be  made  public  or 
/         released.   Finally,  the  Commission  is 
(  ai»«iding  its  rules  under  the  Govem- 

\  ^>ftent  in  the  Sunshine  Act  (5  U.S.C. 
^•"^  552b)  with  respect  to  closing  Commis- 
sion meetings  to  the  public  and  with- 
holding from  the  public  certain  infor- 
mation concerning  the  portions  of  the 
Form  1-FR  that  will  not  generally  be 
made  public  or  released.  The  amend- 
ments are  intended  to  implement  the 
provisions  of  the  revised  minimum  fi- 
nancial regulations  which  were  recent- 
ly adopted  by  the  Commission  (43  FR 
39956,  September  8.  1978). 

EFFECTIVE  DATE:  March  27,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

John  L.  Manley,  Chief  Accountant, 
Division  of  Trading  and  Markets, 
2033  K  Street,  NW..  Washington, 
D.C.  20581, (202) 254-8955. 

SUPPLEMENTAL  INFORMATION: 
The  Commission  adopted  new  mini- 
mum financial  requirements  on 
August  29,  1978,'  which,  among  other 
things,  amended  the  reporting  require- 
ments for  futures  commission  mer- 
chants (FCMs)  and  changed  the  for- 


'The  regulations  were  published  on  Sep- 
tember 8.  1978  at  43  FR  39956.  -^ 


mula  used  to  determine  whether  a  fu- 
tures commission  merchant  meets  the 
Commission's  minimum  financial  re- 
quirements. The  preamble  to  the  rules 
stated  that  the  Commission  would 
publish  for  comment  proposed  revi- 
sions in  Form  1-FR  reflecting  the 
changes  in  the  regulations.  On  Decem- 
ber 7,  1978  the  Commission  published 
the  proposed  amendments  for  public 
comment  (43  FR  57284,  December  7, 
1978).  The  Commission  received  nine 
comment  letters  from  FCMs  and  self- 
regulatory  organizations.  The  Com- 
mission considered  all  of  these  com- 
ments before  adopting  the  amended 
Form  1-FR  and  amended 
§§  145.5(d)(l)(i)  and  147.3(b)(4)(i)(A)  of 
the  regulations.  The  new  Form  1-FR 
is  set  forth  below.  The  following  is  a 
summary  of  the  ehanges  in  Form  1- 
FR: 

1.  The  "Statement  otf  Financial  Con- 
dition" has  been  changed  to  provide 
the  information  needed  to  compute 
adjusted  net  capital,  but  otherwise  re- 
quires information  stmllar  to  that  pre- 
viously required  to  be  ffled  on  the 
"Statement  of  Financial  Condition"; 

2.  The  "Statement  of  the  Computa- 
tion of  Minimum  Capital  Require- 
ments" has  been  revised  but  requires 
information  similar  to  that  required 
by  existing  schedules  1  and  2,  "Deter- 
mination Of  Adequacy  of  Capital  Posi- 
tion in  Meeting  Minimum  Capital  Re- 
quirements" and  "Charges  Against 
Unadjusted  Working  Capital;" 

3.  The  "Statement  of  Income  (Loss)" 
is  new; 

4.  The  "Statement  of  Changes  In  Fi- 
nancial Position"  is  new; 

5.  The  "Statement  of  Changes  in 
Ownership  Equity"  Is  new; 

6.  The  "Statement  of  Changes  in  Li- 
abilities Subordinated  to  the  Claims  of 
General  Creditors"  is  ntw; 

7.  The  "Schedule  Of  Segregation  Re- 
quirements aind  Funds  In  Segregation" 
for  customers'  commodity  futures  ac- 
counts has  been  amended  but  requires 
similar  information  to  that  previously 
required  to  be  filed  on  schedule  3; 

8.  The  "Schedule  of  Segregation  Re- 
quirements and  Funds  In  Segregation" 
for  commodity  option  accounts  Ls  new; 
and 

9.  The  revised  Form  1-FR  will  no 
longer  require  the  information  previ- 
ously required  to  be  included  on 
schedules  4  through  9. 


Explanation  and  Discussion  of  Cer- 
tain Portions  of  the  Form  1-FR 
(Including  Where  Appropriate, 
Comments  Thereon) 

GENERAL 

The  Commission  believes  that  the 
form,  when  read  in  conjunction  with 
the  minimum  financial  regulations 
which  have  previously  been  adopted, 
does  not  require  an  elaborate  explana- 
tion. However,  certain  items  do  require 
a  brief  explanation. 

Certain  exchanges  already  use  data 
processing  to  facilitate  their  financial 
surveillance  of  their  members,  and  the 
boxes  next  to  each  line  are  to  assist 
any  computerization  of  the  informa- 
tion obtained  from  the  form. 

The  heading  of  each  page  of  the 
Form  1-FR  includes  a  space  for  a  firm 
identification  number.  The  Commis- 
sion specifically  requested  comment 
on  which  identification  number  should 
be  used  when  reporting  to  the  Com- 
mission on  Form  1-FR.  Only  one  eom- 
mentator  responded  to  this  request, 
stating  that  the  Commission  should 
use  the  taxpayer  Identification 
number.  The  Commission  finds  that  a 
taxpayer  identification  number  would 
provide  the  Commission  with  a  unique 
identification  number  while  not 
adding  another  identification  number 
to  the  already  growing  list  of  identifi- 
cation numbers  each  firm  must  have. 
Therefore,  the  taxpayer  identification 
number  is  to  be  used  when  completing 
the  form. 

The  Statement  of  Financial  Condi- 
tion and  the  Statements  of  Income 
(Loss),  Changes  in  Financial  Position. 
Changes  in  Ownership  Equity,  and 
Changes  in  Liabilities  Subordinated  to 
Claims  of  General  Creditors  filed  in 
connection  with  the  certified  reports 
need  not  be  filed  in  Form  1-FR  format 
if  the  independent  public  accountant 
determines  such  format  would  be  in- 
consistent with  generally  accepted  ac- 
counting principles  for  the  financial 
statements  of  the  applicant  or  regis- 
trant. If  such  a  determination  Is  made, 
the  Statement  of  Financial  Condition 
must  be  presented  in  a  format  which  is 
as  consistent  as  possible  with  Form  1- 
FR  and  a  reconciliation  must  be  pro- 
vided which  reconciles  the  Statement 
of  Financial  Condition  to  the  State- 
ment of  the  Computation  of  the  Mini- 
mum Capital  Requirements  pursuant 
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to  §  I. IT  of  the  Commission's  regula- 
tions. 

As  was  indicated  in  the  Flderal  Reg- 
ister notices  which  accompanied  the 
proposed  and  adopted  amendments  to 
i  1.17.-  the  ComniiSsion  staff  and  rep- 
resentatives of  the  Securities  and  Ex- 
change CommiK>i'.n  (SEC)  have  initi- 
ated cooperative  efforts  in  connection 
uith  their  resptciive  financial  regula- 
tions to  eliminate  duplicative  financial 
regulation  of  FCMs  which  are  also  reg- 
istered brokers  or  dealers.  In  addition, 
the  SEC  has  proposed  for  comment  ' 
aimndmenls  to  its  regulations  (17 
CFR  240.15c3-l)  which  if  adopted  as 
0  proposed  could  provide  the  requisite 
uniformity  to  permit  the  Commission 
to  allow  those  FCMs  which  are  also 
r»-Kistered  with  the  SEC  as  securities 
broker-dealefs  to  comply  with  the 
Commission's  financial  reporting  re- 
quirements by  simply  filing  copies  of 
the  SEC's  FOCUS  *  report  with  the 
self-regulatory  organizations  and  the 
CFTC.  Until  the  SEC  adopts  rules 
which  provide  the  requisite  uniformity 
'at  which  time  the  Commission  would 
propbse  an  amendment  to  Section  1.10 
of  its  regulations  (17  CFR  1.10)).  any 
FCM  which  is  also  a  broker-dealer 
must  file  a  Form  1-FR  with  the  Com- 
mission. Until  Section  1.10  is  amended, 
merely  filing  a  copy  of  the  FOCUS 
report  w  ill  not  be  acceptable. 

Certain  portions  of  the  Form  1-FR 
require  the  FCM  to  furnish  either  de- 
rails of  securities-related  items  or  the 
FOCUS  report.  The  FOCUS  report 
can  be  submitted  for  these  purposes  at 
this  time,  but  the  FOCUS  report 
cannot  be  filed  in  lieu  of  the  Form  1 
FR  at  this  time.  j 

SPECIFIC  COMMENTS 

Tlie  Commissions  basic  philosopliy 
in  revLsing  the  Form  1-FR  is  that  if 
additional  details  or  breakdown  of  line 
Items  appeared  to  be  unnecc-jsary. 
thty  would  not  be  required.  The  Com- 
mission has  taken  this  approach  in  an 
t'lfoit  to  minimize  costs  of  the  FCMs 
in  preparing  the  Form. 

Certain  sections  of  the  Form  1-FR 
require  an  FCM  which  is  also  a  broker- 
dtaler  to  attach  details  or  the  FOCUS 
Report.  One  commentator  suggested 
tha".  the  Form  1  FR  should  specify 
which  FOCUS  Report  is  to  be  at 
tached  The  form  has  been  amended 
to  indicate  that  Part  II  of  the  FOCUS 
Report  should  be  attached. 

S''curities  brokers  or  dealers  will  be 
able  to  attach  the  FOCUS  Report  in- 
stead of  including  details  of  securities 
jiems  on   the   Form   1-FR.   computer 


A2  FR  27163  (May  26.  1977>.  43  FR  13076 
(April  10.  19781,  43  FR  39956  (Scptemh«r  8. 
1978). 

'44  PR  1754  (January  8.  1979). 

'Financial  and  Opetaiior.a)  Conjbmi'd 
Uniform  Single  Report  under  the  Seriiritirs 
Exchange  Art  of  1934.     I 
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input  would  come  from  two  source 
documents  (the  Form  1-FR  and  the 
FOCUS  Report).  One  self-regulatory 
organization  stated.  ■'•  •  *  from  a  com- 
puter input  viewpoint.  •  *  *  it  is  more 
efficient  to  work  with  one  source  docu- 
ment." The  Commission  believes  that 
including  line  items  for  all  of  the 
items  which  are  solely  related  to  the 
securities  broker-dealers  would  greatly 
expand  the  Statement  of  Financial 
Condition  and  could  be  confusing  for 
tho.se  PCMs  that  are  not  la  the  securi- 
ties industry.  Thus,  the  Commission 
believes  that  the  potential  advantage, 
i.e..  facilitating  computer  input,  of  in- 
cluding additional  details  on  the  face 
of  the  Form  1-FR  is  outweighed  by 
the  potential  disadvantages. 

A  self-regulatory  organization  com- 
mented that  there  should  be  a  break- 
down  between  the  current  and  noncur- 
rent  (accounting  definition")  portion 
of  assets  and  liabilities  on  the  State- 
ment of  Financial  Condition.  The  in- 
dustry audit  guide  for  the  brokerage 
industry  adopted  by  the  American  In- 
stitute of  Certified  Public  Accountants 
states. 

It  should  tx-  noted  that  •  •  •  (The  Stale 
ment  of  Financial  Condition  contJiins) 
•  •  *  no  separation  of  assets  and  liabilities 
as  iK'tween  current  and  non-current.  For  the 
lypiral  brokerage  concern  such  a  distinction 
has  little  meaning  and  requires  arbitrary  de- 
cisions wliich  might  be 
misleading  *  •  *  Thus,  for  the  typical  bro- 
kerage concern  it  is  believed  that  appropri- 
ate description  of  the  assets  (such  as  aistin- 
guishing  clearly  between  marketabl^  and 
not  readily  marketable  investments)  and  li- 
abilities without  arbitrary  distinction  be 
tween  current  and  non-current  Is  thelmbst 
meaninpful  presentation.  Howevet.^rf  the 
brokerage  concern  diversifies  to  a  sungtan- 
lial  desree  into  non-financial  busthess,  such 
a  dustinc'tion  may  be  appropriate. 

The  Commission  appreciates  the  fact 
that  many  FCMs  are  engaged  in  busi- 
nes.ses  other  than  the  brokerage  busi- 
ne.s.s  where  a  breakdown  Ixtween  cur- 
rent and  non  current  might  be  appro- 
priate, but  the  Commission  believes  a 
form  which  forced  all  PCMs  to  distin- 
guish between  current  and  non-cur- 
rent cpuld  lead  to  arbitrary  distinc- 
tions which  could  be  misleading. 
Therefore,  the  CommLssion  has  decid- 
ed not  to  reciuire  a  breakdown  between 
current  and  non-current  assets  and  li- 
abilities en  Hie  Form  1-FR. 

A  self  regulatory  organiration  com- 
mented that,  to  aid  in  the  analysis  of 
the  FCM  customer  segregated  ar- 
counus,  a  specific  breakdown  between 
cash  deposited  and  securities  deposit- 
ed with  clearing  organizations  should 
be  provided.  The  Commission  agrees 
with  this  comment  and  has  amended 
line  fi2  (receivables  from  and  deposits 
with  clearing  organizations)  on  the 
Statement  of  Financial  Condition  to 
include  a  parenthetical  disclosure  of 
the  market  \alue  of  customer  segre- 


gated securities  depo.sited  with  clear- 
ing organizations. 

A  commentator  stated  that  the  line 
(fi  (advances  on  cash  commodities)  on 
the  Statement  of  Financial  Condition 
should  be  divided  into  advances  to 
shippers  and  advances  made  against 
cash  commodities.  In  addition,  the 
commentator  stated  that  advances 
made  against  cash  commodities  should 
be  further  divided  between  those 
against  deliverable  commodities  und 
those  against  any  other  type  of  collat- 
eral. At  present,  the  Conmiission  does 
not  believe  that  this  is  necessary. 

One  self-regulatory  organization 
stated  that  line  #5  (receivables  from 
non-customers)  on  the  Statement  of 
Financial  Condition  should  be  expand- 
ed to  include  a  separate  line  item  for 
loans  to  partners  or  officers.  The  self- 
regulatory  organization  believes  that 
this  would  distinguish  these  Insider 
lorns  from  other  loans  the  firm  may 
have.  The  Commi^ion  believes  that 
this  comment  has  merit  and  expanded 
line  (f5  of  the  Statement  of  Financial 
■Condition  to  include  a  separate  line 
for  debit  and  deficit  general  partners' 
accounts. 

One  self-regulatory  organization 
commented  that  it  may  be  useful  to 
expand  the  "other  receivables  and  ad- 
vances" category  on  the  Statement  of 
Financial  Condition  to  include  a  sepa- 
rate line  item  for  loans  and  advances 
to'  employees  or  associated  persons  of 
the  firm.  The  CommLssion  agrees  with 
this  comment  and  line  #6  of  the  State-  ^> 
ment  of  Financial  Condition  has  been 
changed  accordingly. 

One  commentator  stated  that  there 
should  be  separate  line  items  for  the 
cash  value  of  life  insurance,  commis- 
sions receivable,  and  income  tax  re- 
funds or  receivables.  The  Commission 
has  added  taxes  receivable  as  a  sepa- 
rate item  to  line  #6  on  the  Statement 
of  Financial  Condition.  Commissions 
receivable  should  be  included  within 
the  recei\ables  from  customers  or  non- 
customers,  if  appropriate.  The  Com- 
mLssion does  not  believe  that  the 
"cash  value  of  life  insurance"  necessi- 
tates a  separate  line  item  on  the  Form 
1-FR. 

A  commentator  asked  if  line  #6b  on 
the  Statement  of  Financial  Condition 
(receivables  from  affiliates)  is  the  cur- 
rent pcKion  of  receivables  from  affili-  ■. 
Btes  and  line  ffl5  (investments  in  and 
receivables  from  affiliates  and  subsid- 
iaries) is  the  non-current  portion.  To 
avoid  confusion,  the  Commission  has 
eliminated  receivables  from  affiliat*"s  ' 
from  line  #6  on  the  Statement  of  Fi- 
nancial Condition.  Ail  investments  in 
and  receivables  from  affiliates  and 
subsidiaries  should  be  included  in  line 
/flS  on  the  Statement  of  Financial 
Condition.  ^ 

As  proposed,  the  Statement  of  Fi- 
nancial Condition  of  the  Form  1-FR 


makes  provision  for  doubtful  accounts 
for  receivables  from  customers,  receiv- 
ables from  non-customers,  and  other 
receivables  and  advances.  A  commen- 
tator pointed  out  the  the  Form  makes 
no  provision  for  an  allowance  for 
doubtful  accounts  for  receivables  from 
other  PCMs  and  brokers.  The  State- 
ment of  Financial  Condition  has  been 
amended  to  include  such  an  allowance. 
Another  commentator  suggested 
that  inventories  held  for  resale  should 
be  separated  from  other  inventory. 
The  commentator  also  suggested  that 
inventories  which  are  covered  should 
be  shown  s<iparately  from  inventory 
which  is  not  covered.  The  commenta- 
tor states  that  this  would  prove  help- 
ful for  analytical  purposes  and  for  the 
verification  of  the  capital  computa- 
tion. The  Commission  does  not  believe 
It  is  necessary  to  distinguish  between 
inventory  held  for  resale  and  other  in- 
ventory. However,  the  Commission  has 
broken  down  inventories  between 
those  that  are  covered  and  those  that 
are  not  covered  on  the  face  of  the 
Statement  of  Financial  Condition. 

Another  commentator  stated  that 
line  #11.  upon  which  an  PCM  must  list 
securities  l>orrowed  under  subordina- 
tion agreements  and  partners'  individ- 
ual and  capital  securities  accounts, 
should  be  broken  down  into  securities 
borrowed  under  subordination  agree- 
ments, and  partners'  individual  and 
capital  securities  accounts  on  the 
Statement  of  Financial  Condition.  The 
commentator  stated  that  this  would 
distinguish  between  these  two  appar- 
ently unrelated  figures.  The  Commis- 
sion does  not  agree  that  this  break- 
down is  needed  and,  therefore,  has  not 
changed  the  form. 

Several  self-regulatory  organizations 
commented  that  the  disclosure  of  the 
market  value  of  an  PCM's  exchange 
memberships  would  provide  useful  in- 
formation in  the  overall  evaluation  of 
the  firms  financial  condition.  The 
CommLssion  agrees  and  has  amended 
line  #14  on  the  Statement  of  Financial 
Condition  accordingly. 

One  self-regulatory  organization  rec- 
ommended that  advances  drawn 
against  bills  of  lading  and  advances  on 
cash  commodities  be  separated.  The 
Commission  does  not  see  the  need  for 
this  additional  breakdown.  The  same 
self-regulatory  organization  also  point- 
ed out  that  there  was  no  specified 
place  to  report  the  current  portion  of 
notes,  mortgages,  and  other  payables 
not  due  within  12  months  of  the  date 
of  the  Statement  of  Financial  Condi- 
tion, and  space  for  this  information 
has  been  provided.  This  self-regula- 
tory organization  also  stated  that  it 
believed  it  was  necessary  to  have  a 
breakdown  of  cash  versus  secured 
demand  notes,  insider  versus  outsider 
loans,  and  equity  versus  non-equity 
loans.  The  Commission  does  not  be- 
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Ueve  that  this  is  necessary  because  the 
self-regulatory  organization  would 
have  a  copy  of  all  subordinated  loans 
of  the  PCM. 

One  commentator  stated  that  the 
exqess  of  liabilities  of  a  sole  proprietor 
which  have  not  l)een  incurred  in  the 
course  of  business  as  an  PCM  over  the 
assets  not  used  in  the  business  should 
be  a  line  item.  The  Commission  does 
not  believe  that  this  item  wUl  occur 
with  sufficient  frequency  to  warrant  a 
separate  line  on  the  Statement  of  Fi- 
nancial Condition. 

Several  commentators  thought  the 
title  used  to  reflect  the  charges  to  net 
capital  on  the  Statement  of  the  Com- 
putation of  the  Minimum  Capital  Re- 
quirements was  misleading.  They  sug- 
gested that  the  title  be  changed  to 
"Charges  to  Net  Capital"  from  the 
proposed  title  of  "Adjusted  Net  Capi- 
tal Charges."  The  title  has  been 
changed  accordingly  to  eliminate  any 
possible  ambiguity. 

Item  number  14  on  the  Statement  of 
the  Computation  of  Minimum  Capital 
Requirements  requires  that  the  "un- 
dermargined  account  charge"  should 
be  computed  upon  the  amount  in  each 
account  required  to  meet  the  mainte- 
nance margin  requirements  less  cur- 
rent margin  calls.  Several  commenta- 
tors thought  that  this  could  be  inter- 
preted to  permit  the  firm  to  offset  the 
amount  in  each  account  required  to 
meet  maintenance  margin  by  the  total 
of  all  current  margin  calls  outstand- 
ing. This  was  not  the  intent  of  the  rule 
and,  therefore,  item  number  14  has 
been  changed  to  make  it  clear  that  in 
computing  the  undermargined  account 
charge  that  only  current  margin  calls 
outstanding  for  each  particular  ac- 
count may  be  offset  against  the 
amount  required  in  each  account  to 
meet  maintenance  margin  require- 
ments. In  other  words,  this  charge 
must  be  computed  on  an  account  by 
account  basis. 

One  commentator  pointed  out  that  a 
space  was  needed  in  the  Deductions 
from  Total  Liabilities  section  of  the 
Statement  of  the  Computation  of  the 
Minimum  Capital  Requirements  to 
deduct  certain  deferred  items  in  ac- 
cordance with  §1.17(cM4Miv)  of  the 
regulations.  The  Commission  agrees 
and  has  amended  the  Statement  of 
the  Computation  of  the  Minimum 
Capital  Requirements  accordingly. 

A  commentator  questioned  if  the 
line  #4 A  (interest  earned  on  invest- 
ments of  customers'  regulated  com- 
modity futures  and  options  funds)  on 
the  Statement  of  Income  (Loss) 
should  include  all  interest  earned  on 
all  funds  in  segregation  including  the 
excess  funds  in  segregation  which 
belong  to  the  PCM.  The  FCM  should 
include  all  interest  earned  on  invest- 
ment of  customer  funds  including  in- 
terest on  excess  funds  in  segregation 
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on    line    4A    of    fhC^tatement    of 
Income. 

Two  commentators  stated  that  the 
form  should  have  a  space  provided 
where  the  firm  could  reflect  anticipat- 
ed future  changes  in  ownership  equity 
or  subordinated  loans  within  the  next 
six  months.  They  argue  that  this  in- 
formation would  help  the  self-regula- 
tory organizations  anticipate  financial 
problems  and  assist  in  the  surveillance 
of  PCMs.  The  Commission  agrees  and 
has  added  a  supplemental  question  to 
the  Statement  of  Changes  in  OwTier- 
ship  Equity  which  requires  the  PCM 
to  furnish  details  of  withdrawals  or 
maturity  of  ownership  equity  or  liabil- 
ities subordinated  to  the  claims  of  gen- 
eral creditors  anticipated  during  the 
six-month  period  following  the  date  of 
the  Statement  of  Financial  Condition. 

Amendments  to  Commission  Rule 
145.5 

The  Freedom  of  Information  Act 
(  POIA"),  5  U.S.C.  552,  basically  re- 
quires that  upon  request,  the  Commis- 
sion must  make  its  records  available  to 
the  public  unless  the  records  fall 
within  the  exemptions  set  forth  in  the 
POIA.  Section  552(b)(4)  of  the  POIA 
provides  that  "trade  secrets  and  com- 
mercial or  financial  Information  ob- 
tained from  a  person  and  privileged  or 
confidential"  are  exempt  from  manda- 
tory public  disclosure.  Rule 
145.5(d)(l)(i)  of  the  Commission's 
rules  under  the  POIA.  17  CPR 
§  145.5(d)(l)(i),  provides  that  certain 
of  the  information  submitted  to  the 
Commission  on  and  submittal  with 
the  old  Form  1— PR  Is  to  be  treated  as 
nonpublic'  The  Commission  is  now 
amending  Rule  145.5{d)(lKi)  to  take 
account  of  the  existence  of  the  old  and 
new  Forms  1-PR  among  the  Commis- 
sion's records  for  ptuTJoses  of  the 
POIA. 

In  order  to  assure  continued  non- 
public treatment  to  appropriate  por- 
tions of  the  old  Forms  1-PR,  associat- 
ed with  the  minimum  financial  re- 
quirements in  effect  prior  to  Decem- 
ber 20,  1978,  which  forms  will  remain 
part  of  the  Conunission's  records  for 
.some  time  and  may  be  subject  to 
POIA  requests,  the  Commission  has 
determined  to  adopt  its  proposed  rule 


'In  certain  instances,  some  of  the  infor- 
mation on  the  nonpublic  portions  of  Form 
l-PR  may  also  be  subject  to  general  protec- 
tion from  public  disclosure  under  Section 
8(a)  of  the  Commodity  Exchange  Act  if  it 
"would  separately  disclose  the  business 
transactions  or  market  positions  of  any 
person  and  trade  secrets  or  names  of  cus- 
tomers." As  such,  that  Information  would  t>e 
entitled  to  be  withheld  from  disclasure 
under  the  FOIA  pursuant  to  the  exemption 
for  matters  specifically  exempted  from  dis- 
closure by  a  statute  which  requires  with- 
holding from  the  public.  See  Section 
552(b)(3)  of  the  POIA,  5  U.S.C.  552(b)«3). 
and  the  Commission  Rule  J45.5(c)  tJiereun 
der,  17  CFR  145.5<c). 
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with  a  modification  to  retain  the  cur- 
rent wording  of  Rule  145.5(d)(l)(i) 
with  respect  to  the  old  Forms  1-FR. 
This  portion  of  the  amended  rule  is 
now  designated  as  $  145.5(d)(l)(i)<A). 

Under  5 145.i(d)(l)(i)(B)  of  the 
amended  r^ile,  the  following  portions 
of  the  new  Form  1-FR  which  are  re- 
quired to  t>€  filed  pursuant  to  §  1.10  of 
the  Commission's  regulations  will  be 
treated  as  nonpublic  provided  that  the 
procedure  set  forth  In  §  1.10(g)  of  the 
Commission's  regulations  is  followed; 
the  Statement  of  Income  (Loss),  the 
Statement  of  Changes  in  Financial  Po- 
sition, the  Statement  of  Changes  in 
Ownership  Equity,  the  Statement  of 
Changes  in  Liabilities  Subordinated  to 
the  Claims  of  Geneital  Creditors  Pur- 
suant to  a  Satisfactdry  Subordination 
Agreement  and  related  footnote  dis- 
closures thereof  and  the  accountants 
report  on  material  inadequacies  filed 
under  §  1.16(c)(5)  of  the  Commission's 
regulations.* 

The  instructions  to  Form  1-FR 
inform  the  applicant  or  registrant  of 
the  Commission's  responsibilities  in 
general  and  under  the  Freedom  of  In- 
formation Act  and  the  applicant's  or 
registrant's  rights  under  the  Commis- 
sion's Freedom  of  Information  Act 
rules.  It  is  the  Commission's  policy 
that  exempt  records  generally  will  be 
withheld  from  disclosure  under  the 
Freedom  of  Information  Act.  However, 
irrespective  of  this  policy  and  of 
whether  a  person  petitions  the  Com- 
mission for  confidential  treatment,  the 
Commission  has  an  obligation  to  de- 
termine whether  its  records  are  public- 
ly available.  In  each  case,  the  Commis- 
sion examines  the  records  subject  to  a 
request  for  access  in  order  to  deter- 
mine their  availability.  If  a  determina- 
tion is  mn-^  e  that  the  records  are  non- 
public sinrv  thoy  fall  within  one  of  the 
FOIA  exemptions,  they  normally  will 
not  bo  disclosed.  As  stated  above,  a 
person  who  has  submitted  information 
and  has  accompanied  the  submission 
with  a  petition  for  confidential  treat- 
nit-nt  will  receive  notice  and  appeal 
rights  during  the  normal  declsion- 
n^.aking  proce.ss  by  the  Commission 
btaff  and  the  Commission  itself  as  to 
disclosure  or  withholding  of  materials 
pursuant  to  the  Freedom  of  Informa 
tion  Act.  See  17  CFR  145.9.  Tho.so  con 
sidering  a  petition  are  reminded  of  the 
rfquininent  in  Rule  145. 9(i)  that  a  pe 
litioner  intend  in  good  faith  to  aid  the 
Commission  in  any  proceeding  that 
might  be  brought  to  compel  the  Com 
mission  to  disclose  the  information. 

The  Commission  received  two  com 
nients  on  its  proposed  amendment  to 
its     FOIA     rule.     One     commentator 
slated  that  the  Instruction  portion  of 


-'Sfclion  l.lO'gi  requirt's  that  the  oThtr 
portions  of  the  Form  1-FR  be  t>ound  .sepa 
ruU'ly  in  ord»*r  thai  nonpubiic  treatment  Ix- 
n(  furdfd  to  th*-  pontons  listed  in  the  te.\i. 
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the  proposed  Form  1-FR  discussing 
nonpublic  treatment  of  certain  por- 
tions was  not  clear  and  also  suggested 
a  blank  petition  for  confidential  treat- 
ment be  incorporated  into  the  form. 
With  regard  to  the  first  point,  the 
Commission  has  decided  to  amend  thi 
instruction  to  clarify  that  the  proce- 
dure for  obtaining  nonpublic  treat- 
ment of  certain  portions  of  the  form 
pursuant  to  51.10(g)  of  the  minimiun 
financial  rules  is  to  be  accomplished 
by  separately  binding  the  public  por- 
tions of  the  form.  The  Commission  t)e- 
lieves  that  the  instructions,  with  this 
clarification,  are  sufficiently  clear.  As 
for  the  suggestion  that  a  blank  form 
petition  be  incorporated  into  the  form, 
the  Commission  l>elieves  that  that  Is 
not  feasible  or  necessary.  Petitions  for 
confidential  treatment  may  be  based 
on  various  grounds,  see  §  145.9(a)  of 
the  Commission's  rules,  and  may  re- 
quest confidential  treatment  for  vary- 
ing lengths  of  time.  There  is  enough 
variation  among  petitions  so  that  the 
Commission  believes  their  drafting 
should  best  be  left  to  individual  peti- 
tioners. The  instructions  simimarlze 
the  right  to  petition  for  confidential 
treatment  and  the  notification  and 
appeal  rights  that  follow  therefrom. 
Registrants  or  applicants  who  supply 
information  on  the  form  which  they 
believe  to  be  sensitive  are  referred  to 
the  terms  of  the  Concmiission's  FOIA 
Rule  145.9  for  full  details  of  filing  a 
petition  for  confidential  treatment. 

The  second  comment  received  by  tht 
Commission  related  to  the  petitioning 
procedure  under  Rule  145.9.  and  sugJ 
gested  that  time  deadlines,  such  as  thfc 
time  for  appeal  by  a  petitioner  to  the 
Commission  of  a  denial  of  his  petition 
should  run  from  the  date  of  receipt  of 
telegram  notice  thereof  rather  than 
the  dale  of  transmission  by  the  Com- 
mission's Office  of  Public  Information. 
The  Commission  believes  that  in  light 
of  the  short  time  deadlines  provided  in 
the  FOIA  for  agency  response  to  re- 
quests for  records  and  the  normally 
expeditious  means  of  notification  em- 
ployed- by  tologram— the  five  business 
day  appeal  time  should  continue  to 
run  from  the  dale  of  transmission  pf 
the  li-U'pram.  The  Commission's  expe- 
rience has  been  that  the  five  business 
day  period  is  sufficient  to  enable  a  pe- 
titioner to  determine  whether  or  not 
to  appeal  a  staff  denial  of  a  petition. 

Amend.mfnts  to  Commission  Rule 
147.34c, 

The  Government  in  the  Sunshine 
Act.  5  U.S.C.  552b.  basically  requires 
that  Commission  mwtings  be  open  to 
public  ot)ser\ation  and  certain  infor- 
mation ptrlairiing  to  meetings  be  di.si 
closed  to  Ine  public  unless  a  meeting  if 
likely  to  focus  on  a  matter  exempt 
from  iho  openness  requirements  of 
the  Act.  Section  552b(cK4)  of  that  Act 


provides  that  Conunission  meetings  or 
(Kirtions  of  meetings  which  are  likely 
to  "disclose  trade  secrets  and  commer- 
cial or  financial  information  obtained 
from  a  person  and  privileged  or  confi- 
dential" may  be  closed  and  that  cer- 
tain Information  with  respect  thereto 
may  be  withheld  from  the  public. 

Rule  147.3(b)(4KiKA)  of  the  Com- 
mission's rules  under  that  Act,  17  CFR 
147.3(b)(4)(i)(A),  permits  the  closing 
of  Commission  meetings  or  portions  of 
meetings  and  the  withholding  from 
the  public  of  certain  Information  with 
respect  thereto  when  such  meetings  or 
portions  of  meetings  are  likely  to  in- 
volve discussions  of  certain  nonpublic 
Information  submitted  to  the  Commis- 
sion on  and  submitted  with  the  old 
Form  1-FR.'  The  Commission  Is  now 
amending  Rule  147.3(b)(4)(i)(A)  to 
take  account  of  the  old  and  new 
Forms  1-FR  which  may  be  considered 
during  Commission  meetings. 

In  order  to  assure  that  the  nonpub- 
lic portions  of  the  old  Forms  1-FR.  as- 
sociated with  the  minimum  financial 
requirements  in  effect  prior  to  Decem- 
ber 20,  1978,  will  continue  to  consti- 
tute a  basis  for  closing  Commission 
meetings  or  portions  of  meetings  and 
withholding  from  the  public  Informa- 
tion pertaining  thereto,  the  Commis- 
sion has  determined  to  adopt  Its  pro- 
posed rule  with  a  modification  to 
retain  the  current  wording  of  Rule 
147.3(b>(4)(i)(A)  with  respect  to  the 
old  Forms  1-FR.  This  portion  of  the 
amended  rule  is  now  designated  as 
§147.3(bM4)(l)(A)(l). 

Under  §  147.3(bM4)(i)(A)(2)  of  the 
amended  rule,  the  following  portions 
of  Form  1-FR  which  are  required  to 
be  filed  pursuant  to  §  1.10  of  the  Com- 
mission's regulations  will  constitute  a 
basis  for  closing  Commission  meetings 
or  portions  of  meetings  and  withhold- 
ing from  the  public  information  per- 
taining thereto  provided  that  the  pro- 
cedure set  forth  in  §  1.10(g)  of  the 
Commission's  regulations  is  followed: 
the  Statement  of  Income  (Loss),  the 
Statement  of  Changes  in  Financial  Po- 
sition, the  Statement  of  Changes  in 
Ownership  Equity,   the  Statement  of 


'In  rertain  Insiance.s,  some  of  the  infor- 
mation on  the  nonpublic  portions  of  the 
Form  1  FR  may  also  be  subject  to  general 
proteriiou  from  public  disclosure  under  Sec- 
tion 8(a)  of  the  Commodity  Exchange  Act  if 
it  would  .separately  disclose  the  business 
trarLsactions  or  market  positions  of  any 
pi-rson  and  iradf  secrets  or  names  of  cus- 
tomers.'  As  such,  that  information  would 
con.slitiite  a  basis  for  clo-^ing  Commission 
met  sings  or  portio:is  of  meetings  and  with- 
hold:rtg  from  the  public  certain  information 
with  r-s.pect  thereto  pursuant  to  the  exemp- 
tion for  matters  specifically  exempted  from 
disclosure  by  a  statute  which  requires  with- 
holding from  the  public.  See  Sf»ction 
552b'c)'3)  of  the  Government  in  the  Sun- 
shine Act.  5  U.S.C  552b(cX3).  and  the  Com- 
mi.ssion  Rule  H7  3<bx3)  thereunder.  17 
CFR  147.3<b»f3) 


Changes  In  Liabilities  Subordinated  to 
the  Claims  of  General  Creditors  Pur- 
suant to  a  Satisfactory  Subordination 
Agreement  and  related  footnote  dis- 
closures thereof  and  the  accountant's 
report  on  material  inadequacies  filed 
under  §  1.16(c)(5)  of  the  Commission's 
regulations. 

Effective  Date 

The  Commission,  in  accordance  with 
5  U.S.C.  553(d)(3).  finds  good  cause  for 
making  the  revised  form  and  rule 
amendments  effective  less  than  30 
days  following  publication  In  the  Fed- 
eral Register.  The  amendments  to 
Form  1-FR  and  the  Commission's  reg- 
ulations under  the  Freedom  of  Infor- 
mation Act  and  the  Government  In 
the  Sunshine  Act  are  t)elng  made  In 
connection  with  the  new  minimum  fi- 
nancial rules  adopted  by  the  Commis- 
sion which  became  effective  December 
20.  1978.  Many  FCMs  must  file  a  Form 
1-FR  In  compliance  with  the  new  rules 
prior  to  the  expiration  of  the  next  30 
days.  Compliance  will  be  made  easier 
for  the  FCMs  if  the  new  Form  1-FR  Ls 
available  as  soon  as  possible.  The  post- 
ponement of  effective  date  for  15  days 
will  permit  distribution  of  the  new- 
forms  to  FCMs. 

The  amendments  to  Parts  145  and 
147  should  become  effective  concur- 
rently with  the  effective  date  of  the 
new  Form  1-FR  to  Insure  that  non- 
public treatment  is  accorded  to  certain 
information  required  to  be  contained 
therein. 

In  consideration  of  the  foregoing, 
and  pursuant  to  the  authority  con- 
tained in  the  Commodity  Exchange 
Act  (Act"),  the  Commission  hereby 
amends  Parts  1,  145  and  147  of  Chap- 
ter I  of  Title  17  of  the  Code  of  Federal 
Rf'pulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EX- 
CHANGE ACT 

1.  By  amending  Form  1  FR  to  read 
a.s  follows: 

Form  1-FR-  General  Instkuctions 

This  form  contains  the  financial  state- 
iiunt.-i  and  schedules  which  are  required  to 
be  filed  by  each  futures  commission  mer- 
chart  or  applicant  thereof  in  accordance 
witti  the  Commission's  regulations.  The.se 
iristru  tioas.  and  any  other  instructions 
issued  from  time  to  time,  must  be  u-scd  m 
prt  paring  this  form  and  coastitute  pari  ol 
this  form. 

The  ht  ading  of  each  page  includes  a  space 
for  tlie  FCMs  employer  identification 
number.  Use  the  employer  identification 
ni'.mb«T  (EIN)  assigned  by  the  Infirnal  Rev 
emu-  Service. 

The  r«ferences  in  these  instructions  and 
on  tJie  financial  statements  and  schedules 
to  J5  1.3.  1.10.  1  12.  1.16.  l.n.  1  18.  1.20  1.30 
and  1.31.  are  to  the  Commission's  regula- 
tions contained  in  17  CFR  Chapter  I.  The 
refer,  ncps   to   55  240.15c3  1    and   240.15c3-3 
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are  to  the  Securities  and  Exchange  Commis- 
sion's regulations  contained  in  17  CFR 
Chapter  II.  The  references  to  the  FOCUS 
Report  are  to  the  Financial  and  Operational 
Combined  Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  Part  II. 

Before  completing  this  form,  the  appli- 
cant or  registrant  should  be  familiar  with 
the  following  sections  of  the  Commission's 
regulations: 

(1)  1.3— Definitions. 

(2)  1.10— Application  for  registration  and 
filing  financial  reports  (futures  commission 
merchants). 

(3)  1.12— Maintenance  of  minimum  finan- 
cial requirements  by  futures  commission 
merchants. 

(4)  1.16— Qualifications  and  reports  of  ac- 
countants (if  this  report  is  required  to  be 
certified  by  an  Independent  public  account- 
ant). 

(5)  1.17— Minimum  financial  require- 
ments—futures commission  merchants. 

(6)  1.18-Records  for  and  relating  to  fi- 
nancial reporting  and  monthly  computation 
(futures  commission  merchants). 

(7)  1.20  through  1.30— Customers'  money, 
securities,  and  property  (commodity  futures 
customer  segregation). 

(8)  32.6— Commodity  option  transactions 
segregation. 

The  terms  "current  assets."  "liabilities," 
"net  capital."  "adjusted  net  capital."  and 
•'aggregate  indebtedness"  are  all  defined 
terms.  The  definitions  of  these  terms  may 
be  found  In  5  1.17  of  the  Commissions  regu- 
lations. 

Section  1.10(d)  of  the  Commission  s  regu- 
lations describes  the  required  contents  of 
these  financial  reports  as  follows: 

(d)  Contents  of  financial  reports.  (1)  Each 
form  1-FR  filed  pursuant  to  this  §110 
which  is  not  required  to  be  certified  by  an 
independent  public  accountant  must  be 
completed  tn  accordance  with  the  instruc- 
tions to  the  form  and  contain:  (i)  A  state- 
ment of  financial  condition  as  of  the  date 
for  which  the  report  is  made:  (11)  a  .state- 
ment of  changes  in  o»-nership  equity  for  the 
period  between  the  date  of  the  most  recent 
statement  of  financial  condition  filed  with 
the  Commission  for  the  beginning  of  the 
fiscal  quarter  immediately  following  the  ef- 
fective date  of  this  rule  but  in  no  event 
more  than  90  days  after  such  effective  date) 
and  the  date  for  which  the  report  is  made; 
(iil)  a  statement  of  the  computation  of  the 
minimum  capital  requirements  pursuant  to 
J  1.17  and  a  schedule  of  segregation  require- 
ments and  funds  on  deposit  in  segregation, 
as  of  the  date  for  which  the  report  is  made: 
and  (iv>  in  addition  to  the  information  ex- 
pressly required,  such  further  material  in- 
formation as  may  be  necessary  to  make  the 
required  statements  and  schedules  not  mis- 
leading. 

(2)  Each  form  I  FR  filed  pursuant  to  this 
§  1.10  uhich  is  required  to  be  certified  by  an 
independent  public  accountant  must  be 
completed  in  accordance  with  the  instruc- 
tiorw  to  the  form  and  contain:  (i)  A  state- 
ment of  financial  condition  as  of  the  date 
for  which  the  report  is  made:  (ii)  statement,s 
of  income  <loss).  changes  In  financial  posi 
tion,  changes  in  ownership  equity  and. 
changes  in  liabilities  subordinated  to  claims 
of  p(  r.eral  creditors,  for  the  period  between 
the  date  of  the  most  recent  certified  state 
ment  of  financial  condition  filed  with  the 
Commission  (or  the  lieginning  of  the  fiscal 
year  immediately  following  the  effective 
date  of  this  rule  but  in  no  e\cnt  more  than 
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1  year  after  such  effective  date)  and  the 
date  for  which  the  report  Is  made:  Provided, 
That  for  an  applicant  fUing  pursuant  to 
paragraph  (a)(2)  of  this  section  the  period 
must  be  the  year  ending  as  of  the  date  of 
the  statement  of  financial  condition;  (Hi)  a 
statement  of  the  computation  of  the  mini- 
mum capital  requirements  pursuant  to 
§  1.17  and  a  schedule  of  segregation  require- 
ments and  funds  on  deposit  in  segregation, 
as  of  the  date  for  which  the  report  is  made; 
(iv)  appropriate  footnote  disclosures  and  (v) 
in  addition  to  the  Information  expressly  re- 
quired, such  further  material  information 
as  may  be  necessary  to  make  the  required 
statements  not  misleading. 

(3)  The  statemente  require*  by  para- 
graphs (d)(2)(i)  and  (dH2Mii>«rT  this  section 
may  be  presented  in  accordance  with  gener- 
ally accepted  accounting  principles  in  the 
certified  reports  filed  as  of  the  close  of  the 
regustrants  fiscal  year  puisuant  to  para- 
graph (|»)(2)  of  this  section  or  accompanying 
the  application  for  registration  pursuant  to 
paragraph  (a)(2)  of  this  section,  rather  than 
in  the  format  specifically  prescribed  by 
these  regulations:  Provided.  The  statement 
of  financial  condition  is  presented  in  a 
format  as  consistent  as  possible  with  the 
Form  1-FTl  and  a  reconciliation  is  provided 
reconciling  such  statement  of  financial  con- 
dition to  the  statement  of  the  computation 
of  the  minimum  capital  requirements  pursu- 
ant to  §1.17.  Such  reconciliation  must  l>e 
certified  by  an  indep«'ndent  public  account- 
ant in  accordance  with  §  1.16. 

(4)  Attached  to  each  form  1-FR  filed  pur- 
suant to  this  §  1.10  must  be  an  oath  or  affir- 
mation that  to  the  best  knowledge  and 
belief  of  the  individual  making  such  oath  or 
affirmation  the  information  contained  in 
the  form  1-FR  is  true  and  correct.  If  the  ap- 
plicant or  registrant  is  a«ole  proprietorship, 
then  the  oath  or  affirmation  must  be  made 
by  the  proprietor:  if  a  partnership,  by  a  gen- 
eral partner;  or  if  a  corporation,  by  the 
chief  executive  officer  or  chief  financial  of- 
ficer. 

The  financial  sUtements  and  schedules 
must  be  prepared  in  conformity  with  gener- 
ally accepted  accounting  principles  (except 
wlierc  olherwi.se  indicated  by  the  regula- 
tions) applied  on  a  ba.sls  consistent  with 
that  of  the  preceding  report.  The  financial 
statements  and  schedules  must  include,  in 
the  basic  statements,  schedules  or  accompa- 
nying footnotes,  all  informative  disclosures 
which  are  necessary  to  make  the  required 
statements  and  schedules  not  misleading. 
The  applicant  or  registrant  must  report  all 
data  after  proper  accruals  have  tK-en  made 
for  income,  expenses  and  unrecoriied  liabil- 
ities; adequate  reserves  have  been  provided; 
and  any  other  necessary  adjustments  have 
been  made  for  the  report  to  l)C  on  the  accru- 
al basis  of  ac-counling  If  no  response  is 
made  to  an  item  or  sutKtivision  thereof,  it 
will  indicate  a  representation  that  the  appli- 
cant or  registrant  has  nothing  to  report. 

This  forjfn,  with  the  exception  of  the 
Statement  of  Income  (Loss*,  the  Statement 
of  Changes  in  Ownership  Equity,  the  State- 
ment of  ChanKes  in  Financial  Position,  the 
Statement  of  Changes  in  Liabilities  Subor- 
dinated to  the  Claims  of  General  Creditors 
Pursuant  to  a  Satisfactory  Sutfordination 
Agreement,  all  footnote  disclosures  thereof 
and  the  accountant  s  report  on  material  in- 
adequacies filed  under  S116<cm5)  of  the 
Commi.ssion'.i  regulations:  Provided.  The 
procedure  set  forth  m  5  l.l0<p)  of  the  Com- 
mission's regulations  for  separate  binding  of 
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oth^r  portlotw  of  this  form  1%  followpd.  is 
cons)d«?nd  by  th«'  Commission  as  a  publir 
iTcord  and  «ill  bt-  available  for  in.sp«-ction 
by  any  interested  p«Tson.  Copies  will  be 
availabl«-  for  publir  iniperiion  at  the  Com- 
misiiiun  s  office  in  whirh  the  form  was  filed. 
Undtr  the  provisions  of  the  Freedom  of  In 
formation  Act.  i5  O.S  C.  552)  the  Commis- 
sion mav  disclose  to  third  parties  poriions 
of  the  •nonpublic"  information  listed  alwve 
under  tin-  folloAine  cir«-umstances:  (1)  In 
conntH'tion  with  ir.a!ters  in  litiRation:  f2)  in 
connection  with  Commission  Invest igal ions: 
(3)  where  the  information  ii>  furnished 'to 
regulatory,  self  re^iulatory  and  law  enforee- 
m«'nt  atfeneies  to  as.si.st  them  in  me«"tlng  tr- 
sporisibil:ii»s  a.s.sit!iied  to  them  by  l^w;  «4> 
where  disclojsun-  ks  required  und«*r  the  Free- 
dom of  Information  Act,  and  <5)  m  other 
circumstances  in  which  withholding  of  such 
information  appears  unwarranted.  If  the  «p- 
pluant  or  re«i.strant  files  a  p<tition  for  con- 
fidential tre.itm<  nt  of  this  information. 
Commission  Rule  145  9  affords  the  appli- 
cant or  reifistranl  with  notice  and  a  ritshl  to 
app«  al  any  Commis.«.ion  staff  det  ision  to  dis 
clase  this  information  pursuant  to  a  n»quesl 
for  information  under  the  Fre«'dom  of  In- 
lorniaiion  Act  In  addition,  if  the  applicant 
or  registrant  belie.es  that  thi-  placing  of 
any  other  inform.ition  submit i«-d  on  or  wiih 
this  form  in  the  Commission  s  public  fil»"s 
would  constitute  an  unwarranted  invaiiion 
of  th»-  applicant  s  or  n-Ki.siranl  s  personal 
privacy  or  would  r»\eal  seii.sitive  business 
informal  ion.  the  registrant  or  applicant 
may  p«'tuion  in<-  C»>mmi.s.sion  to  treat  siiili 
other  information  as  rionpublir  pun>iianl  to 
Rule  145.9  in  responye  to  r«-qu'sls  under  the 
Freedom  oJ  Information  Act. 

This  form  mi: -it  be  ba.sed  upon  the  appli- 
cant s  or  reglstranl  s  actoiintini;  n-cords.  All 
account inK  ret-ords,  s<'hedul«'s  and  other 
m<-moranda  whi<-h  support  amounts  shown 
on  the  fir.anciaJ  statemtnt-s  and  .schedules 
must  be  retain«d  in  accordance  wiih  »  I  31 
of  tin-  Commi.>^-sion  ►  reirulaiions. 
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iName  of  Registrant  or  Af^licant 


Firm  Einployer  ID  NO. 


ftddress  of  Principal  Place  of  Business 


Name  of  Person  to  Contact  Concerning 
This  Report  


1 

Telephone  No.  of  Contact 

1 

(   )                  1 

(City) 

(State) 

(Zip  Code) 

1. 

2. 


Report  for  the  period  beginning 


and   ending 


Name  of  Designated  Self -Regulatory 
Organization  supervising  registrant 


If  an  audited  report,  identify  indeperxSent 
public  accountant  expressing  an  opinion  therecai: 

NAME 


ADDRESS 


(Number  and  Street) 


(City) 


(State) 


4. 


5. 


Check  here  if  registrant  carries  custaner  oormodity 
options  accounts. 


(Zip  Code) 


□ 


Check  here  if  this  is  a  consolidated  report  and,  if  so, 
list  on  a  separate  schedule  the  names  of  the  subsidiar-  |   | 
ies  or  affiliates  consolidated  in  this  report. 


Ttie  futures  conrnission  merchant,  or  ^)plicant  for  registration  thereof,  sub- 
mitting this  Form  and  its  attachments  and  the  person  whose  signature  appears 
below  represent  that,  to  the  best  of  their  )onowledge,  all  information  contained 
therein  is  true,  correct-  and  complete.  It  is  irkderstood  that  all  required  items, 
statenients  and  schedules  are  integral  parts  of  this  Fonti  and  that  the  submission 
of  any  amendment  represents  that  all  unamended  items,  statements  and  schedules 
remain  true,  correct  and  oomplete  as  previously  submitted.  It  is  further  un- 
derstood that  any  intentional  misstatements  or  emissions  of  facts  constitute 
Federal  Criminal  Violations  (see  18  U.S.C.  1001). 


Signed  this 


day  of 


19 


Manual  signature 
Please  check:  f" 


Sole  Proprietor 
General  Partner 


Chief  Financial  Officer 
Chief  Executive  Officer 


/ 


7 


r- 
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pOl: 


"T^Firm  Bnployer  ID  NO. 


/ 


iii.  Allowance  for  doubtful 
accounts     , 


.)JZZI    (. 


1    ( 


PC«M  1-FP 
STATEMENT  OF  FmVJCIM.  CONDITION 
AS  OF  /         /  I 


Assets 


Current 


Non-Current 


Ttotal 


1.  cash: 

A.  Cash  .  .^ 

B.  Cash   segregated  for  the 
benefit  of  commodity 
futures  and  option  ' 
customers   

C.  Other  restricted  cash  .  .  . 

2.  Receivables  from  and  deposits 
with  clearing  organizations: 

A.  Securities  transactions  .  . 
Connodities: 

i.  Customer  segregated 
(including  market  value 
of  securities  of 
$1      ) 


LID 


r: 


B. 


11. 

iii. 


Olistomer  not  segregated 
N<t)ncustower  &   firm     .    . 


> 


Receivables  from  other  futures    , 
CDHwiss ion  merchants  and  brokers: 
P.   Customer  accounts: 

i.  Segregated _ 

ii.  Non-segregated _ 

B.  Noncustomer  &  firm 

accounts  _ 

C.  Securities  transactions 
(attach  details  or  the 

PCrus  report) _ 

D.  Allowance  for  doubtful 
accounts ..i   ( 

Receivables  from  customers: 

A.  Securities  accounts: 

i.  Receivable _ 

ii.  Allowance  for  doubtful 

accounts  ( 

B.  Corrodity  futures  and 
options  accounts: 

i.  Debit  and  deficit 

accounts  regulated  •  •  •  _ 
ii.  Debit  and  deficit 

accounts  non-regulated  . 


.)i. 


.)_L 


1 

1 

(       )l 

(         ) 

t 

1 

5.  Receivables  fron  noncustcmers 
and  proprietary  accounts; 

A.  Securities  accounts 
(attach  details  or  the 

FOCUS  report) _ 

B.  Commodity  futures  and 
options  accounts: 

i.  Debit  and  deficit 

eccounts  noncustomer  .  _ 
ii.  Debit  and  deficit 

general  partners  •  •  •  _ 
iii.  Allowance  for  doubtful 

acootnts (_ 

6.  Other  receivables  and  advances: 

A.  Merchandising  _ 

B.  Taxes  receivable  _ 

C.  Insurance  cledms _ 

D.  Dividends  and  interest  .  .  _ 

E.  Notes  receivable  _ 

F.  Advances  on  cash 
oonnodities _ 

G.  Receivables  frcni 
eniployees  and  asso-  .  .  . 
ciated  persons  _ 

H.  Other  (itemized  here  or  on 
a  separate  page)  _ 

I,  Allowance  for  doubtful 

accounts (_ 

7.  Securities  purchased  under 
agreement  to  resell _ 

8.  Inventories  of  securi ties- 
read  ily  marketable,  at  market 
value: 

A.  Oflied 

B.  Customers  owned  in 
segregation  

C.  Investment  of  segregated 
funds  

9.  Inventories  of  cash  commodi- 
ties, raw  materials,  work  in 
progress  anci  finished  goods 

A.  Covered     _ 

B.  Not  covered ~ 

10.  Securities  owned  not  readily 
marketable  at  estijnated  fair 
value 


i      1 

1 

(       >'     1 

)r 


I   ( 


)  r 


-  3  - 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


RULES  AND  REGULATIONS 


Securities  borrowed  under  siixjr- 
dination  agreenents  and  partners 
individual  and  capital  securities 
accounts  at  market  value  .... 


Secured  demand  notes  (market 
vcilue  of  collatereil  $ 


—  safety  factor  charges 
applicable  to  such  collateral 


Guarantee  deposits  with  and 
stock  in  clearing  organizations 
(at  cost)  


Exchange  meDberships  (market 
value  $ )  at  cost 

Investments  in  and  receiv- 
ables from  affiliates  and 
subsidiaries  


Plant,  property,  equipment 
and  capitalized  leases  (at 
cost  net  of  accunulated 
depreciation  and  anortiza- 
tion  of  $ )  . 

Other  assets: 

a.  Prepaid  expenses  and 
deferred  charges  .  .  . 

b.  Miscellaneous  (itemized 
here  or  on  a  separate 
page)  


18.  Ibtal  Assets $ 


HZJ 


rzj 


JZU 


rz] 


i= 


-  4  - 
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PCM: 


/  Firm  ID  NO: 


y_ 


FORM  1-FR 
STATEMENT  OF   FINANCIAL  CONDITION 


AS  OF 


_/ /_ 


Liabilities  &  Ownership  Equity 


Liabilities^^ 

/' 

19.  Bank  loans  payable: 

A.  Secured $ 

B.  Unsecured ~ 

20.  Securities  sold  under  repurchase 
agreement  

21.  Payable  to  clearing  organizations: 

A.  Securities  accounts  

B.  Canmodities  accounts:       ~ 

i.  Customer  segregated     .   .  _ 

ii.  Customer  non-segregated    _ 

iii.  Noncustomer  &  firm   .  ,  _ 

22.  Payable  to  other  futures  conmission 
merchants  or  brewers:  ' 

A.  Payables  relating  to 
securities  transactions 
(attach  details  or  the 

FOCUS  report) •  •  •  _ 

B.  Payables  relating  to 
ocmmodities  transactions: 

i.  Customer  segregated  .  .  _ 

ii.  Customer  non-segregated  _ 

iii.  Noncustomer  &  firm   .  .  _ 

23.  Payable  to  customers: 
A.  Securities  accounts  _ 

Commodities  accounts: 

i.  Regulated  futures  ...  

ii.  Regulated  options  ...  

iii.  Non-regulated 

24.  Payable  to  non-customers: 

A.  Securities  accouits  

B.  Qanmodities  accounts: 

i.  General  partners  (not 
included  in  capital) 
ii.  Other  non-customers  ...  

25.  Securities  sold  not  yet  pur- 
chased at  market  value — including 
arbitrage  


A.I. 

Liabilities 


Non  A.I. 
Liabilities 


Total 


$ 


i     1 

1      1 

1            1 

1      1 

1      1 

.    1      1 

1 

1 

-  5  - 
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27. 


^ooints  payable,  accrued 
liabilities  and  expenses: 

A.  Drafts  payable  ....... 

B.  Accoints  payable 

C.  Incxme  taxes  payable  .... 

D.  Deferred  inocme  taxes     .   .   . 

E.  Accrued  expenses  and  other 
liabilities     

F.  Salaries,  wages  and  commis- 
sions payable     

G.  Advances  against  camodities 
H.  Notes,  mortgciges  and  other 

payables  due  within  twelve 
months  of  the  date  of  this 
statement  (See  item  27) 
I.  Other  (itemize  here  or  on 
a  separate  page)  


Notes,  mortgages  and  other 
payables  not  due  within 
twelve  months  of  the  date 
of  this  statement: 

A.  Unsecured     

B.  Secured     


FCM: 


/  Firm  EUployer  ID  NO. 


/ 


FORM  1-FP 
STATEMENT  M*  THE  CXWPUTATICW  OF  THE  MINIMUM  CAPITAL  REQUIREMENTS 

AS  OF    /   / 


nu 


Net  Capital 
1.  Current  Assets  -  Item  18* $ 


Adjustments  to  current  assets: 
A.  Segregated  assets  (to  the 

extent  liabilities  are  deducted 
in  4(B)  below)** $ 


B. 


E 


Increase  (decrease)  to  clearing 
organization  stock  to  reflect 
nargin  value 

C.  Total  deductions  

D.  Net  current  assets  


11 


28.  Liabilities  subordinated  to 
claims  of  general  creditors: 

A.  Subject  to  a  satisfactory 
subord inert. ion  agreement  .    .   . 

B.  Not  subject  to  a  satisfactory 
subordination  agreenient     .   .      

29.  Tbtal  Liabilities     $ 

Ownership  Equity 

30./  Sole  proprietorship  

31.  Partnership: 

A.  Partnership  contributed  and 
retained  capital  

B.  Additional  capital  per  part- 
nership agreement  (equities 

in  partners  trading  accounts,  etc.) 

32.  Oorporation: 

A.  Preferred  stock  

B.  Canmon  stock  

i   C.  Additional  paid  in  capital  . 

D.  Retained  eeumings 

E.  Sub-total     

F.  Less  capital  stock  in  treasury 

33.  Ttotal  CVffiership  Equity     .   . 


34.  Tbtal  Liabilities  and  Ownership  Equity 

-  6  - 


3. 
4. 


■Ibtal  liabilities  -  Item  29*. 


nil 


i_j 


rzD 


nzi 


U 


LZJ 


Deduct : 

A.  Liabilities  subject  to 
satisfactory  subordination 
agreements  -  Item  28 A*   .  . 

B.  Equities  in  customers 
cormodity  accounts  **: 

i.  futures  

ii.  options  

C.  Certain  deferred  inocOTe 
tax  liability  (See  regu- 
lation 1.17(c)(4)(iv)) 

D.  Long  term  debt  pursuant 

to  regulation  1.17(c)(4)(v) 


E.  Total  deductions ( 


1 

' 

1 

1 

F.  Adjusted  liabilities, 


t 

( 

)  1 

$ 

1 

5.  Net  capital .  . 

Charges  to  Net  Capital 

6.  Excess  of  advances  paid  on 
cash  ocOTTodity  contracts  over 
95%  of  the  market  value  of  coi*- 
nodities  covered  by  such  contracts 


t.     Five  percent  (5%)  of  the  market 

value  of  inventories  covered  by  open 
futures  contracts  or  cornnodity 
options  (no  charges  applicable 

•References  are  to  item  numbers  on  the  Stat^iient  of  Financial  Condition, 
•*  Item  #2A  must  equal  the  total  of  Items  #4^  and  #4Bii. 


nOflAl  IfOISTH,  VOL  44,  NO.  4«— MOMOAY,  MAICM  12,  l«7« 


FEDCRAL  lEGISTER,  VOL.  44.  NO.  49— MONDAY,  MARCH  12,  1979 


UMI 


13448 


lUlES  AND  lEGULATIONS 


to  inventories  registered  as  deli- 
verable on  a  contract  market  and 
which  are  covered  by  futures  contracts) 

8.  TVenty  percent  (20%)  of  the 

OBtket  value  of  uncovered  inventories 

9.  Ten  percent  (10%)  of  the  market 
value  of  commodities  involved  in 
fixed  price  catwitments  auid  forweird 
contracts  which  are  covered 

by  open  futures  contracts  or 

oomodity  options 


J=] 


10.  Twenty  percent  (20%)  of  the  market 
value  of  comodities  involved 
in  fixed  price  comitments 
end  forvard  contracts  which 
are  not  covered  by  open  futures 
contracts  or  commodity  options. 


11. 


Charges  as  specified  in  S240.15c3- 
l(c)(2)(vi)and  (vii)  (or  for  securities 
brokers  or  dealers  only  S240.15c3- 
1(f))  against  securities: 
(A)  Securities  owned: 


Assets 
Market  Value 


(a) 


Bankers  *  acceptances , 
certificates  of  deposit, 
&  cottmercial  paper  .  .  . 
U.S.  and  Canadian  govern- 
ment obligations  .... 
State  and  Municipal 
government  obligations 
Corporate  obligations  .  . 
Stocks  and  warrcuits  .  .  . 

(f)  Arbitrage  

(g)  Other  securities  .  .  .  . 

(h)  Other  (list)   

(i)  Total  (a)  -  (h)  


(b) 

(c) 

Id) 
(e) 


$ 


(B)  Investment  of  segregated  funds  .  . 

(C)  Subordinated  securities  borrowings 

(D)  Total  (A),  (B)  &  (C) 


12.  Oiarges  on  securities 
options  as  specified  in 
$240.15c3-l.  Appendix  A. 


Charge 

1 

1          i 

1 

1 

- 

*. 

13.  Charges  against  open 

contractual  ccnnitments 
as  specified  in  S240.15c3-l(c) 
.  (2)(viii) , 


( 


♦References  are  to  item  numbers  on  the  Statement  of  Financial  Condition. 
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14. 


15. 


16. 


Undermarg ined  oomnodity  futures 
accounts  —  ariount  in  each 
eccount  required  to  meet  main- 
tenance margin  requirements 
less  the  amount  of  current 
irargin  calls  in  that  account 

(A)  CustOTier  accounts 

(B)  Noncustoner  £K:counts     .   .   . 

(C)  Omnibus  accounts     


1 

1 

1 

Uncovered  open  futures     • 
contracts  in  proprietary 
eccounts  —  percentage  of 
margin  requirements  appli- 
cable to  such  contracts  .    .   .   . 
Less:     equity  in  proprietary 
accounts  not  otherwise  includ- 
able in  adjusted  net  capital   . 

Mount  of  any  commodity  option 
premiums  used  to  increase 
adjusted  net  edited  where 
registrant  or  applicant  is 
a  taker  of  a  camrodity  option. 


17.  Anount  of  any  comnxjdity  option 
premiun  v*iich  hcis  not  been  pre- 
viously recognized  as  income  by 

a  grantor  of  corrodity  options  .    . 

18.  Ten  percent  (10%)  of  the  market 
value  of  commodities  which 

are  the  subject  of  commodity 
options  carried  long  by  the 
applicant  or  registrant  v^ich 
has  value  and  such  value  increased 
adjusted  net  capital   (this  charge 
is  limited  to  the  vailue  attributed 
to  such  options)    

19.  Five  percent  (5%)  of  all  unsecured 
receivables  from  unregistered 
fut.ures  cairoission  merchants 

or  securities  brokers  or  dealers  . 

20.  Secured  demand-  note  deficiency 

21.  Fbr  securities  brokers 
or  dealers  all  other 
deductions  specified   in 
S240.15c3-1 


22.  Tbtal  Charges     .   .   . 

23.  Adjusted  Net  Capital 


IL 


♦References  are  to  item  nimbers  on  the  Statement  of  Financial  Condition. 
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Basic  Canputation 


24. 


Minimun  adjusted  net  capital  required: 
enter  the  greater  of  6  2/3%  of  Aggregate 
Indebtedness,  Item  29*,  or  $50,000 
($100,000  for  an  F01  who  is  not  a 
nenber  of  a  designated  self -regulatory 
organization  after  June  30,  1979)  .  .  . 


25.  Mjusted  net  capital  —  Item  23  this  statement 


26. 
27. 


Eb(cess  net  capital 


Ehter  the  greater  of  $75,000  ($150,000 
for  an  FX3^  who  is  not  a  member  of  a 
designated  self -regulatory  organization 
after  June  30,  1979)  or  8  1/3%  of 
Aggregate  Indebtedness  —  Item  29*  (If 
amount  on  line  25  is  less  than  the  amount 
en  line  27,  the  applicant  or  registrant 
must  immediately  notify  its  designated 
self-regulatory  organization  and  the 
Commission  and  commence  filing 
monthly  statements  of  its  financial 
condition  pursuant  to  Regulation  1.12)  . 


Alternative  Computation 

28.  If  registrant  has  elected  to  report 
its   financial  condition  in  acoordanc« 
with  Regulation  1.17(g),  enter  the 

greatest  of  lines  A,  B,  or  C:  

A.     Biter  $50,000  ($100,000  after 
June  30,  1979,  if  registrant 
is  not  a  member  of  a  designated 
self -regulatory  organization)     .   .     $_ 
Eiiter  4%  of  the  amount  of  finds 
required  to  be  segregated  for 
commodity  futures  and  options 

customers $_ 

If  a  securities  broker-deeiler, 
enter  4%  of  the  aggregate  debit 
items  computed  in  accordance  with 
the  formula  for  determination 
of  reserve  requirements  (attach  the 
computation  of  Exhibit  A  to  SEC  Rule 
15c3-3)      $ 


B. 


C. 


nz] 


29.  Adjusted  net  capital  —  Item  23  this  statement 

30.  Excess  net  coital 


$_ 
$ 


♦References  are  to  item  nixnbers  on  the  Staterent  of  Financial  Condition. 
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31.     Ehter  the  greatest  of  $75,000  ($150,000  for 
an  PCM  who  is  not  a  member  of  a  designated 
self-regulatory  organization  after  Jme  30,  1979) 
or  6%  of  funds  required  to  be  segregated  for 
coninodity  futures  and  options  customers,  or, 
for  securities  brcdcer-dealers,  enter  6%  of 
the  aggregate  debit  items  conputed  in  accordance 
with  the  formula  for  determinaticxi  of  reserve 
requirenients  (if  the  enomt  on  line  29  is  less 
than  the  amount  on  line  31,  the  aH>licant  or 
registrant  must  immediately  notify  its  designated 
self-regulatory  organization  and  the  Coninission 
and  ooninence  filing  monthly  statements  of  its 
financial  condition  pursuant  to  Regulaticxi  1.12)   . 


13451 


♦References  are  to  item  nutibers  on  the  Statement  of  Financial  Condition. 
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FCM: 


/  Firm  Einployer  ID  NO. 


/ 


POPM  1-FR 
STATEMENT  OF  INCaiE   (LOSSy 

1 

POK  THE  PERIOD  FROM  THRDU3H 


Revenues 


1.  Merchandising  ac±ivities: 

A.  "^Jet  Sales 5_ 

B.  Cost  of  goods  sold 1 


I 


C.  Gross  inccme  fron  scdes r_ 

It - 


2.     Oaimissions  &  brokerage: 

A.  Ccnmodity  futures  transactions 

B.  Ccnmodity  options  transactions 

C.  Security  transactions 

D.  Security  options  tremsactions 


3.     Firm  trading  accounts: 

A.  Realized  caimodity  futures  and 
options  

B.  Unrealized  oormodity  futures  and 
options  

C.  Realized  security  and  security 
options  

D.  Unrealized  security  and  security 
options  ...   


Interest  &  dividends: 

A.  Interest  earned  on  investjnents  of 
customers'   regulated  oormodity  futures 
and  options  funds 

B.  Other  interest  and  dividends     


Incore  frotn  other  security 
broker-dealer  activities     . 


6.     Other  inocme  (itemize  material 

amounts  here  or  on  a  separate  page) 


7.     Tbtal  Revenue $_ 

Expenses  i 


8.     Oanmissions  &  brokerage: 

A.  Oanmodity  transactions 

B.  Security  transactions 


9.     Ehiployee  ocpipinsat ion  and  benefits  (exclusive  of  conmissions)   .... 

10.  Occupancy  and  equipnent  rental 

11.  Advertising  and  pranotioneil  eictivities 
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12.  Oanniiiications « 

13.  Bad  debt  expense:  ^ 

A.  Oaranodity  accounts 

B.  Security  accounts     •  

C.  Merchandising     

D.  Other _ 

14.  Interest •  •  _ 

15.  Other  expenses  (itemize  material 

amounts  here  or  on  a  separate  page) «_ 

16.  Tbtal  Expenses $_ 

17.  Income  (Loss)  Before  Income 

Taxes  and  Items  Below 

18.  Income  tax  expense 

19.  Minority  interest  in  income  of  consolidated 

subsidiaries  »   

20.  Equity  in  earnings  of  mconsolidated 

subsidiaries  less  applicable  tax 

21.  Income  (loss)  before  extraordinary 

items  

22.  Eictraordinary  gains  (loss),  less 

appl icable  tax 

23.  Cumulative  effect  of  changes  in  account- 
ing principles,  less  ^spl  icable  tax ._ 

24.  Net  Incane  (Loss) ......$ 
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STATEMENT  OP   CHANGES  IN  FINANCIAL  POSITION 
The   statement  may  be  in  any  format  v*iich  is  relevant,  but 
must  be  in  accordance  with  generally  accepted  accounting  principles. 
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lULf S  AND  ifGUlATIONS 


ICM: 


/  Finn  EJnployer  ID  NO     T 


y. 


PORM  I'FR 
STATEMENT  OF  CHANGES  IN  OWNERSHIP  BQUITi: 
FOR  THE  PERIOD  FROM  THROUGH  


1.  Total  ownership  equity  as  previously 

reported $_ 

2.  Net  income  (loss)  for  period _ 

3.  Other  additions  to  capital  (explain  below)  .  .  .  _ 

4.  Dividends X 

5.  Other  deductions  from  capital  (including 
partner  and  proprietary  withdrawals) 

(Explain  below) j_ 

6.  Balance, —  to  agree  with  Item  33  on  the 

.  current  Statement  of  Financi2d  Condition  .  .  .  .$ 


j: 


)\ — I 


)i — 1 


RULES  AND  REGULATIONS 


FCM: 


/  Firm  Eliployer  ID  NO: 


FORM  1-FR 
STATEMENT  OF  CHANC3ES  IN  LIABILITIES 
SUBC«DIbATED  TO  THE  CLAIMS  OF  (SNERAL  CREDITORS 
PURSUANT  TO  A  SATISFACTCSOf  SUBORDINATION  AGREEMENT 
FOR  THE  PERIOD  FROM THRDOH  

1.  Tbtal  subordinated  borrowings  as 

previously  reported 5 

I  ■ 

2.  Increases  (Explain  below) 

3.  Decreases  (Explain  below) (_ 

4.  Bedance  —  to  agree  with  Item  28A  on  the 

current  Statement  of  Financial  Condition  $ 
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Date 

Explanation 

Addition  (Deduction) 
Amount 

$ 

■       1 

. 

,' 

f 

SUPPLEMENTAL  QUESTION 

Do  the  amounts  reported  as  ownership  equity  or  liabilities  subordinated  to 
the  claims  of  general  creditors  include  any   amounts  expected  to  be  withdrawn 

^zn  NO      (    \.  If 


or  iratujfing  within  ^e  next  six  months?    YES 


yes,   furnish  a  statement  giving  full  particulars. 

-  14  - 
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Date 

Explanation 

fnount 
Increase  (Decrease) 

• 

$ 

.* 

' 
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■ULES  AND  lEGULATIONS 


FOI: 


/  Pirro  »»nployer  ID  NO. 


y_ 


SCHEDUI£  OF  SE}GRGGATION  REX3UIR£M£3nS  AND  FUNDS 

IN  SEX3«X3ATI0N  AS  OF  /         /         /         / 

CUSTOMERS'   RBGUIATED  COMMODITY  FUTURES  AOOOUNIS 
SEGREGATION  REQUIREMEWTS  '  | 


1.  Net  ledger  balance: 

A.  Cash  

B.  Securities  (at  market) 


2.  Net  uirealized  profit  (loss)   in  open  futures  contracts 

3.  Net  equity  (deficit)   (Tt>tal  of  1  and  2) ,.   . 


4.     Md  acooirts  liquidating  to  a  deficit  and 

acoounts  vith  debit  balances  with  no  open  trades 


5.  Anomt  required  to  be  segregated  (Toted,  of  3  and  4) $_ 

FUNDS  ON  CETOSIT  IN  SEGREGATION 

6.  Deposited  in  segregated  fuxSs  bank  accounts: 

A.  Cash $_ 

B.  Securities  representing  investments 

of  customers'  funds  (at  market) •_ 

C.  Securities  held  for  customers  in  lieu 

of  cash  margins  (at  market) •_ 


7.  Margins  on  deposit  with  clearing  organizations 
of  contract  markets: 

A.  Cash  

B.  Securities  representing  investments 

of  customers'  finds  (at  market) 

C.  Securities  held  for  customers  in  lieu 

of  cash  margins  (at  market)  


8.  Settlement  due  from  (to)  contract  market 
clearing  organizations  


9.  Net  equities  with  other  PQIs 


10.  Segregated  finds  on  hand: 

A.  CeiSh 

B.  Securities  representing  investments  of 
customers'  fmds  (at  market) 

C.  Securities  held  for  customers  in  lieu 
of  cash  margins  (at  market)  


11.  Ibtal  anowi^  in  segregation  (Total  of  6  through  10) $_ 


J 


12.     Excess  (insiifficiency)  finds  in  segregation  (11  minus  5) $_ 


FCOfftAI 
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FQl: 


/  Firm  Employer  ID  NO. 


/_ 


POBh  1-FR 

SCHEDUIZ  OF  SEGREGATION  REQUIREyiENTS  AND 

FIMDS  IN  SEGREGATION  AS  OF 


CCMMGDITY  OPTIONS  ACCOUNTS 


1.  Aniouit  required  to  be  segregated  in  accordance 

%d.th  Connission  regulation  32.6 $_ 


2.  Finds  in  segregation 

A.  Cash $_ 

B.  Securities  (at  market) •  *  j 

C.  Ibtal  of  A  and  B  .  . .  . 


3.     Excess  finds  in  segregation  (3  minus  2) $_ 


AITTHORmf:     Sections  4b,  4f ,  4g,  5a,  8a  and  17  of  the  Ccranodity  Exchange  Act 
(7  U.S.C.  SS6b,  6f,  6g,  7a,  12a,  and  21,  as  amended  by  the  Futures  Trading  Act  of  1978, 
Pub.  L.  No.  95--405,  92  Stat.   865  et  seq.). 


■5 
I' 


m 
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PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

2.  In  §145.5.  paragraph  (d)(l)(i)  is 
amended  to  read  as  follows:    i 


{145.5    Nonpublic  matters. 


r 


(d)  •  •  • 

(1)  •  •  • 

(l)(A)  Certain  information  on  Form 
1-PR  required  to  be  filed  pursuant  to 
17  CPR  1.10  (as  in  effect  prior  to  E>e- 
cember  20.  1978)  and  Schedules  1.  2.  4. 
5.  6.  7.  8.  and  9  thereto:  and 

(B)  The  following  portions,  and  foot- 
note disclosures  thereof,  of  the  Form 
1-FR  required  to  be  filed  pursuant  to 
17  CFR  1.10  (effective  on  and  after 
December  20.  1978):  Provided,  The 
procedure  set  forth  in  17  CPR  1.10(g) 
is  followed:  The  Statement  of  Income 
(Loss),  the  Statement  of  Changes  in 
Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Claims  of  General 
Creditors  F>ursuant  to  a  Satisfactory 
Subordination  Agreement  and  the  ac- 
countant's report  on  material  inade- 
quacies filed  under  17  CFR  1.16(c)(5): 


(5  U.S.C.  552;  sec.  2(aKll).  Commodity  Ex- 
change Act  ( 7  U.S.C.  4a( J ) »  I 


PART  147— OPEN  COMMISSION 
MEETINGS         j 

3.  In  §  147.3.  paragraph  (b)(i|)(i>(A)  is 
amended  to  read  as  follows: 

S  147.3  General  requirement  of  open  meet- 
ings; grounds  upon  which  meetings 
may  be  closed. 


) 


(b) 


(4)"» 

(i)»*  • 

(A)(7)  Certain  information  on  Form 
l-YR  required  to  be  filed  pursuant  to 
17  CFR  1.10  (as  in  effect  prior  to  De- 
cember 20.  1978)  and  Schedules  1.  2.  4. 
5,  6.  7.  8  and  9  thereto;  and 

(2)  The  following  portions,  and  foot- 
note disclosures  thereof,  of  the  Form 
1-FR  required  to  be  filed  pursuant  to 
17  CFR  1.10  (as  effective  on  and  after 
December  20.  1978):  Provided^  The 
procedure  set  forth  in  17  CFR  1.10(g) 
is  followed:  The  Statement  of  Income 
(Loss),  the  Statement  of  Changes  in 
Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement   of   Changes   in   Liabilities 
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Subordinated  to  the  Claims  of  General 
Creditors  Pursuant  to  a  Satisfactory 
Subordination  Agreement  and  the  ac- 
countant's report  on  material  inade- 
quacies filed  under  17  CFR  1.18(c)(5); 


(5  U.S.C.  552b;  sec.  3(aKll)  of  the  Commod- 
ity Exchange  Act  (7  U.S.C.  4a(J)X 

Issued     in     Washington.     D.C.     on 
March  7.  1979.  by  the  Commission. 

Gary  L.  Seevers. 
Acting  Chairman,  Commodity 
Futures  Trading  Commission. 
(FR  Doc.  79-7402  Filed  3-9-79;  8:45  am] 


[6351-01-M] 

PART  140— ORGANIZATION,  FUNC- 
TIONS, AND  PROCEDURES  OF  THE 
COMMISSION 

Delegation  of  Authority  to  tho  Diroc- 
ter  of  the  Division  of  Trading  and 
Marlcot* 

AGENCY:  Commodity  Futures  Trad- 
ing Commission. 

ACTION:  Final  rule.  ! 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
Is  delegating  to  the  Director  of  the  Di- 
vision of  Trading  and  Markets,  and  to 
such  members  of  the  Commission  staff 
acting  under  his  direction  as  he  may 
designate  from  time  to  time,  the  au- 
thority to  perform  certain  functions 
reserved  to  the  Commission  under  the 
recently  adopted  requirements  for  fu- 
tures commission  merchants  in  §§  1.10. 
1.12.  1.16.  and  1.17  of  the  Commis- 
sion's regulations  (43  FR  39956  et  seq.. 
September  8,  1978). 

The  new  requirements  provide  for 
the  Commission  to  exercise  discretion 
and  to  take  action  in  several  areas 
with  respect  to  accounting  procedures 
and  reporting  requirements.  The  dele- 
gation will  benefit  futures  commission 
merchants  and  relieve  burdens  on  the 
Commission's  time  on  matters  which 
are  not  of  a  policymaking  nature. 

EFFECTIVE  DATE:  March  12.  197^ 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  L.  Manley.  Chief  Accountltnt. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading  Com- 
mission. 2033  K  Street  NW..  Wash- 
ington. D.C. 20581. (202) 254-8955. 

SUPPLEMENTAL  INFORMATION: 
The  requirements  for  futures  commis- 
sion merchants  ("FCM's")  recently 
promulgated  by  the  Commission '  re- 
serve to  the  Commission  the  discretion 
to  act  in  certain  situations,  and  to  per- 
form certain  functions  with  respect  to 


accounting  procedures  and  reporting 
requirements.  The  delegation  of  au- 
thority to  the  Director  of  the  Division 
of  Trading  and  Markets  for  certain  of 
the  Commission's  functions  under 
8§1.10,  1.12.  1.16.  and  1.17  wUl  permit 
functions  which  are  not  policymaking 
in  nature  to  be  carried  out  without  Im- 
posing on  the  valuable  time  of  the 
Commission  members,  thus  benefiting 
FCMs  and  the  public.  This  delegation 
reserves  to  the  Commission  the  right 
to  revoke  the  authority  delegated  at 
apy  time  and  specifically  empowers 
the  Director  of  the  Division  of  Trad- 
ing and  Markets  to  submit  matters  to 
the  Commission  for  its  consideration 
when  appropriate. 

The  minimum  financial  regulations 
were  designed  to  place  significant  re- 
sponsibility for  monitoring  the  finan- 
cial integrity  of  futures  commission 
merchants  with  self-regulatory  organi- 
zations. It  was  also  the  Commission's 
desire  to  develop  a  uniform  minimum 
financial  rule  for  use  throughout  the 
futures  industry  (see  42  FR  27168 
(May  26.  1977)).  To  accomplish  these 
objectives,  the  Commission  gave  ex- 
tensive authority  under  the  new  mini- 
mum financial  requirements  to  the 
self-regulatory  organizations.  At  the 
same  time,  consistent  with  the  objec- 
tive that  there  be  uniformity,  the 
Commission  retained  the  authority  for 
interpretation  of  the  regulations  and 
the  authority  to  grant  or  deny  relief 
from  certain  sections  of  the  rules. 

In  addition  to  the  Commission's 
desire  to  keep  Interpretations  of  the 
regulations  and  the  granting  or  denial 
of  certain  exclusions  from  the  regula- 
tions uniform  throughout  the  indus- 
try, it  was  necessary  that  the  Commis- 
sion retain  sole  authority  to  adminis- 
ter certain  sections  of  the  minimum  fi- 
nancial regulations  to  permit  it  to 
carry  out  its  oversight  responsibilities. 
In  selecting  these  sections,  the  Com- 
mission did  not  wish  to  Impede  the  de- 
velopment of  vigorous,  comprehensive 
self-regulatory  programs.  Therefore.  It 
sought  generally  to  limit  its  own  in- 
volvement to  exceptional  circum- 
stances which  had  the  greatest  poten- 
tial Impact  on  customers  of  FCM's.  It 
made  these  decisions  after  carefully 
considering  the  possible  demands  on 
its  staff.  The  Commission  recognizes 
that  comprehensive  financial  regula- 
tion of  members  will  be  a  new  endeav- 
or for  most  of  the  self-regulatory  orga- 
nizations and  the  minimum  financial 
regulations  contain  a  number  of  re- 
quirements which  will  be  novel  for  all 
such  organizations.  Nonetheless,  as 
the  Commission  and  the  self-regula- 
tory organizations  gain  experience 
with  the  enforcement  and  interpreta- 
tion of  these  regulations,  it  is  the 
Comrrltssion's  desire  that  additional 
responsibility  be  delegated  to  the  self- 
regulatory  organizations. 
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The  Commission  has  the  authority 
to  grant  extensions  of  time,  where  ap- 
propriate, for  filling  quarterly  finan- 
cial reports  (Form  1-FR)  or  special  fi- 
nancial reports  (Form  1-FR  and/or 
such  other  fiiuuiclal  Information  if 
called  for  imder  S  110(b)(4)  or 
§  1.12(b)). '  The  Commission  also  has 
the  authority  to  grant  an  extension  of 
time  for  filing  certified  fltumclal  state- 
ments for  any  year.  *  In  both  situa- 
tions, the  Commission  has  ten  calen- 
dar days  following  receipt  of  the  re- 
quest within  which  to  either  (1)  grant 
or  deny  the  request:  or  (2)  Indicate 
that  a  specified  amount  of  additional 
time  is  needed  to  analyze  the  request. 
The  rules  set  forth  detailed  criteria 
for  the  contents  of  such  requests.  The 
attached  regulation  delegates  authori- 
ty to  the  Director  of  the  Division  of 
Trading  and  Markets  for  the  perform- 
ance of  this  function. 

PniHG  OP  Forms 

Two  provisions  of  the  mlnlmtim  fi- 
nancial requirements  relate  to  forms 
to  be  filed  with  the  Commission.  A 
sole  proprietor  who  Is  an  FCM.  and 
each  natural  person  who  is  a  general 
partner,  officer,  director  or  branch 
office  manager  of  an  FCM  (or  i4>pli- 
cant  therefor),  or  one  who  performs 
similar  functions.  Is  required  to  submit 
current  biographical  Information  on  a 
Form  8-R  upon  request  by  the  Com- 
mission.* If  an  FCM  faUs  below  the 
level  of  adjusted  net  capital  estab- 
lished in  the  Commission's  early  warn- 
ing system,  the  Commission  can  desig- 
nate a  financial  statement  (other  than 
a  Form  1-FR)  for  the  FCM  to  file  In 
the  time  period  required.*  These  func- 
tions are  being  delegated  to  the  Direc- 
tor of  the  Division  of  Trading  and 
Markets. 

Changes  ih  FCM  Elections 

Section  1.10(e)(1)  provides  that  a 
change  In  the  elected  fiscal  year  of  an 
FCM  must  be  approved  by  the  Com- 
mission. Section  1.10(e)(2)  provides 
that  if  an  PCM  wishes  to  change  its 
election  to  file  Its  Form  1-FR  for  each 
calendar  quarter  In  lieu  of  each  fiscal 
quarter  Commission  approval  may  be 
required.*  The  Commission  must  also 
WProve  a  change  in  the  election  of 
the    minimum    net    Capital    standard 


•  17  CFR  l.KKf ). 

•17  CPR  1.16(f). 

»17CFRl.l(KaXl). 

•17  CFR  1.12(b). 

»An  PCM  can  elect  to  file  its  Form  1-FR 
for  each  calendar  quarter  In  Ueu  of  each 
fiscal  quarter  without  Commission  approval 
If  thla  election  is  made  concurrently  with 
the  fUlng  of  a  Form  1-FR  by  an  applicant 
for  PCM  designation  which  is  unregistered 
at  the  time,  or  If  it  is  made  by  a  registered 
FCM  within  90  days  after  the  effective  date 
of  1 1.10.  17  CFR  1.10(eX2). 
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which  an  PCM  will  observe.*  These  are 
situations  calling  for  a  technical  deci- 
sion relating  to  the  facts  of  a  particu- 
lar PCM,  with  no  overriding  policy 
concerns  present.  Accordingly,  a  dele- 
gation of  authority  in  this  area  is  ap- 
propriate. 

DiscRETioif  To  Grant  Exemptions 
FromRttlb 

The  Commission  has  broad  discre- 
tion to  grant  exemptions  from  the 
rufes  In  three  areas:  Certified  financial 
reporting  requirements; '  the  debt- 
equity  requirement;  •  and  the  with- 
drawal of  equity  (Capital  requirement.* 
The  Commission's  determination 
whether  to  exercise  discretion  In  these 
areas  will  necessarily  depend  upon  the 
facts  and  circumstances  of  each  situa- 
tion, measured  against  the  standards 
set  forth.  Commission  consideration  of 
each  and  every  case  is  unnecessary. 

Compliance  Wcth  Minimxtm  Financial 
Requirements 

An  PCM  (or  applicant  therefor) 
must  affirmatively  demonstrate  to  the 
satisfaction  of  the  Commission  or  the 
designated  self-regulatory  organiza- 
tion ("DSRO")  ••  compliance  with  the 
minimum  financial  requirements  of 
9  1.17.  An  applicant  for  FCJM  registra- 
tion must  demonstrate  compliance 
before   registration   will   be   granted. 


•17  CPR  1.17(g). 

'17  CFR  l.ie(fX3).  Under  the  rule,  the 
Commission  also  has  authority  to  grant  ex- 
tensions of  time  and  to  impose  specified 
terms  and  conditions  when  granting  exemp- 
tions or  extensions.  Id. 

•17  CFR  1.17(d).  There  is  already  an  auto- 
matic 90-day  exemption  period  in  the  rule. 
The  Commission  may.  upon  request  of  an 
PC:m  (or  applicant  therefor),  grant  In  the 
public  interest  or  for  the  protection  of  in- 
vestors an  additional  exemption  lieyond  the 
90-day  period.  Id. 

•17  CFR  1.17(e).  The  VCU.  (or  applicant 
therefor)  must  request  exemption  from  this 
regulation.  The  Commission  is  to  consider 
the  public  interest  and  the  protection  of 
non-proprietary  accounts.  Id. 

."This  term  means  a  self -regulatory  orga- 
nization of  which  a  futures  commission  mer- 
chant is  a  member  or.  If  the  futures  commis- 
sion merchant  is  a  meml)er  of  more  than 
one  self-regulatory  organization  and  such 
futures  commission  merchant  is  the  subject 
of  an  approved  plan  under  { 1.52.  then  a 
self-regulatory  organization  delegated  the 
responsibility  by  such  a  plan  for  monitoring 
and  auditing  such  futures  commission  mer- 
chant for  compliance  with  the  minimum  fi- 
nancial and  related  reporting  requirements 
of  the  self-regulatory  organizations  of 
which  the  futures  commission  merchant  is  a 
member,  and  for  receiving  the  financial  re- 
ports necessitated  by  such  minimum  finan- 
cial and  related  reporting  requirements 
from  such  futures  commission  merchant. 
(17  c:PR  l.3(ff)).  A  self -regulatory  organiza- 
tion ("SRO")  is  defined  as  a  contract 
market  (as  defined  in  17  CFR  1.3(h)),  or  a 
registered  futures  association  under  section 
17  of  the  Commodity  Exchange  Act.  (17 
CFR  1.3(ee)). 
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and  a  registered  FC:M  must  be  able  to 
demonstrate  compliance  at  aU  times. 
17  CFR  1.17(aK3).  If  the  PCM  is 
unable  to  do  so.  It  must  transfer  all 
customer  ac(»imts  and  cease  doing 
business  as  an  PCM  until  compliance 
can  be  demonstrated.  17  CPR 
1.17(aK4).  Ordinarily,  such  an  PCM 
could  trade  for  liquidation  purposes 
only,  unless  otherwise  directed  by  the 
Commission  or  the  DSRO.  /d.  If  an 
FCM  is  not  in  compliance,  or  is  unable 
to  demonstrate  compliance,  with  the 
minimum  financial  requirements,  the 
Commission  or  the  DSRO  has  discre- 
tion to  allow  an  PC^  up  to  10  business 
days  to  achieve  compliance  with  the 
mlnlmiun  financial  requirements,  if 
the  FCM  Immediately  demonstrates  to 
the  satisfaction  of  the  Commission  or 
the  DSRO  the  ability  to  achieve  com- 
pliance. Id.  Section  1.17(a)  (3)  and  (4) 
enable  the  Commission  or  the  DSRO 
to  monitor  compliance  with  the  mini- 
mum financial  requirements  and  to 
take  quick  action  to  safeguard  custom- 
er accounts  when  an  FCTM  caimot 
meet  the  requirements.  The  fimctlons 
In  5  1.17(a)  (3)  and  (4)  are  being  dele- 
gated. 

Subordination  Agreements 

The  Commission  has  reserved  sever- 
al fimctions  with  respect  to  subordina- 
tion agreements.  Section  1.17(hK3Kvl) 
requires  the  Commission  or  DSRO  to 
determine  if  subordination  agreements 
meet  the  requirements  set  forth  in 
S  1.17(h)  and.  thus,  are  acceptable.  An 
PCM  seeldng  approval  of  a  subordiria- 
tlon  agreement  must  file  It  with  the 
Comml^lon  "at  least  10  days  prior  to 
the  proposed  execution  date  of  the 
agreement  or  at  such  other  time  as 
the  Commission  for  good  cause  shall 
accept  such  filing"  (17  CTR 
1.17(h)(3)(vl)).  The  Commission  must 
give  Its  prior  written  consent  to  a  re- 
duction of  the  unpaid  principal 
amount  of  a  secured  demand  note 
agreement."  and  prior  written  consent 
of  the  Commission  is  also  required 
before  any  prepajTnent  under  a  subor- 
dination agreement  can  occiu-. " 

The  Commission  and  the  DSRO 
acting  together  may  allow  debt  with  a 
maturity  date  of  1  year  or  more  to  be 
treated  as  a  substitute  for  a  satisfac- 
tory subordination  agreement  for  a 
period  of  up  to  30  days. " 

Section  1.17(c)(6Kvl)  permits  debt 
which  is  effectively  subordinated  to 
the  claims  of  creditors  but  which  is 
not  designated  as  a  satisfactory  subor- 
diiuition  agreement  to  be  excluded 
from   aggregate   indebtedness   If   the 


"17  CFR  1.17(hK2KviKC).  This  applies 
only  to  those  FCMs  who  are  not  members  of 
a  DSRO.  Id. 

"  17  CFR  1.17(hK2Kvll).  This  appUea  in  aU 
cases,  and  the  DSRO  must  also  give  prior 
written  approval.  Id. 

"17  CFR  1.17(h)(4). 
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debt  is  effectively  subordinated  to 
creditors'  claims  by  other  than  cus- 
tomers of  the  PCM  (or  applicant 
therefor)  prior  to  such  subordination. 
That  paragraph  also  authorizes  the 
Commission  or  the  DSRO  to  approve 
other  subordinations  by  customers. 

E^^ery  subordination  agreement  will 
present  unique  factual  circumstances 
requiring  a  decision  based  on  the  de- 
tailed criteria  set  forth  in  8  in(h). 
Therefore,  the  functions  of  the  Com- 
mission in  §  1.17  relating  to  subordina- 
tion agreements  discussed  above  are 
being  delegated. 

Consolidation  or  Subsidiaries  or 

AmUATES 

Consolidation  of  subsidiaries  or  af- 
filiates requires  Commission  approv- 
al." The  consolidation  approval  proc- 
ess requires  an  opinion  of  the  FCM's. 
counsel  containing  specific  informa- 
tion to  demonstrate  to  the  satisfaction 
of  the  Commission  and  the  DSRO  cer- 
tain facts  relating  to  the  distribution 
of  assets.  17  CPR  1.17(f)(2Kii).  This 
approval  function  is  being  delegated. 

PoNCTioNs  That  the  Commission 
Will  Not  E>elegate  by  This  Regula- 
tion 

The  Commission  is  not  delegating  its 
responsibility  under  sections  1.10(g). 
1.17(j)(3)  and  1.52  (17  CFR  1.10(g).  17 
CPR  1.17(jK3)  and  17  CPR  1.52)  to  the 
Director  of  the  Division  of  Trading 
and  Markets.  Section  1.10(g)  provides 
for  Ihe  nonpublic  treatment  of  certain 
financial  information  contained  in  the 
reports  filed  on  Form  1-FR.  Section 
1.17(j)  defines  "cover"  for  purposes  of 
S  1.17.  Section  1.52  requires  Commis- 
sion approval  of  the  minimum  finan- 
cial and  related  reporting  require- 
ments of  self-regulatory  organizations 
("SROs")  (see  n.  10)  for  all  its  mem- 
bers who  are  registered  PCMs.  It  also 
provides  for  the  designation  of  one 
SRO,  when  an  FCM  is  a  member  of 
more  than  one  SRO,  as  the  supervis- 
ing authority  with  respect  to  financial 
requirements,  if  the  Commission  ap- 
proves such  a  plan. 

Pursuant  to  authority  in  Sections 
2a(ll)  and  8a(5)  of  the  Commodity  Ex- 
change Act.  as  amended.  7  U.S.C.  4a(j) 
and  12a(5)  (1976).  the  Commission 
hereby  amends  Part  140  of  Chapter  I 
of  Title  17  of  the  Code  of  Federal  Reg- 
ulations by  adding  a  new  §  140.91  to 
read  as  follows: 

§  140.91  Deieiration  of  authority  to  the  Di- 
rector of  the  Division  of  TradinK  and 
Markets. 

(a)  The  Commission  hereby  dele- 
gates, until  such  time  as  the  Commis- 
sion orders  otherwise,  the  following 
functions  to  the  Director  of  the  Divi- 
sion of  Trading  and  Markets  and  to 


"17  CFR  1.17(fX2Kii). 


RULES  AND  REGULATIONS    ^ 

such  members  of  the  Commission's 
staff  acting  under  his  direction  as  he 
may  designate  from  time  to  time: 

(1)  All  functions  reserved  to  the 
Commission  In  $110  of  this  chapter, 
except  for  those  relating  to  nonpublic 
treatment  of  reports  set  forth  In 
9  110(g)  of  this  chapter 

(2)  All  functions  reserved  to  the 
Commission  in  9  1- 12  of  this  chapter: 

(3)  All  functions  reserved  to  the 
Commission  in  \\.\Q  of  this  chapter; 
and 

(4)  All  fimctions  reserved  to  the 
Commission  in  9  1-17  of  this  chapter, 
except  for  those  relating  to  non-enu- 
merated cover  cases  set  forth'ln 
9  1.17(J)(3)  of  this  chapter.  jF* 

(b)  The  Director  of  the  Divisioi  of 
Trading  and  Markets  may  submit  ^Jiy 
matter  which  has  been  delegate<^  to 
him  under  paragraph  (a)  of  this  sec- 
tion to  the  Commission  for  its  consid- 
eration. 

The  foregoing  rule  shall  be  effective 
immediately.  The  Commission  finds 
that  the  rule  relates  solely  to  agency 
practice  and  procedure  and  that  notice 
of  proposd  rulemaking  and  opportuni- 
ty for  public  participation  are  not  re- 
quired. The  foregoing  is  in  accordance 
with  the  Administrative  Procedure 
Act.  as  codified.  5  U.S.C.  553. 

Issued  in  Washington.  D.C..  .  on 
March  6.  1979.  by  the  Commission.  ^ 

Gary  L.  Seevers. 
Acting  Chairman,  Commoditj,*'. 
Futures  Trading  Commission. 
(FR  Doc.  79-7296  FUed  3-9-79:  8:45  am] 
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Title  18 — Conservation  of  Poworvnd 
Wator  Rosourco* 

CHAPTER  I— FEDERAL  ENERGY  REGU- 
LATORY COMMISSION,  DEPART. 
MENT  OF  ENERGY 

SUBCHAPTEI  E— REGULATIONS  UNDER  THE 
NATURAL  CAS  AO 

(Docket  No.  RM78-23:  Order  No.  10-Bl 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

Interstate  Pipeline  Recovery  of  State 
of  Louisiana  First  Use  Tax 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Pinal  rule. 

SUMMARY:  This  final  rule  amends 
the  procedures,  established  in  Order 
No.  10  (43  PR  45553.  October  3.  1978). 
and  No.  10-A  (43  FR  45553.  Decertber 
28.  1978)  for  recovery  of  the  Louisiana 
First  Use  Tax  by  interstate  natural  gas 
pipelines.  The  rule  sets  forth  the  rate 


treatment  and  accounting  procedures 
to  be  followed  until  a  final  and  non-ap- 
pealable court  determination  of  the 
constitutionality  of  the  Louisiana 
First  Use  Tax  is  made. 

DATES:  This  final  rule  is  effective  as 
of  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Topping.  Office  of  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street,  NE..  Washington.  D.C.  20426. 
Phone:  202-275-4822. 

On  Aug\ist  28.  1978,  the  Commission 
issued  Order  No.  10'  which  amended 
9  154.38  of  its  regulations  promulgated 
pursuant  to  the  Natural  Gas  Act,  by 
adding  a  new  paragraph  (18  CFR 
-J  154.38(h)).  On  December  20.  1978  the 
Commission  issued  Order  No.  10-A' 
which  modified  Order  No.  10.  amend- 
ed paragraph  (h).  and  requested  com- 
ments. Paragraph  (h).  as  amended,  es- 
tablishes procedures  governing  pipe- 
line recovery  of  the  State  of  Louisiana 
First  Use  Tax  on  Natural  Gas.' 

Under  Paragraph  (h).  as  amended  by 
order  No.  10-A.  pipelines  are  permit- 
ted to  collect  the  First  Use  Tax.  sub- 
ject to  refund,  pursuant  to  a  tempo- 
rary tracking  mechanism  similar  to  a 
purchased  gas  adjustment  clause.  In 
order  to  establish  the  tracking  provi- 
sion, pipelines  are  required  to  pay  the 
First  Use  Tax  under  protest  and  to 
challenge  the  constitutionality  of  the 
tax  by  instituting  an  action  for  recov- 
ery of  the  amount  paid  under  protest 
in  accordance  with  La.  Rev.  Stat  9^'^: 
1576.  Paragraph  (h)  also  requires  that 
during  the  pendency  of  litigation, 
pipelines  must  hold  in  escrow  all  funds 
collected.  If  the  First  Use  Tax  is  found 
unconstitutional  by  a  final  and  non- 
appealable court  order,  pipeline  cus- 
tomers would  receive  the  escrowed 
funds  plus  earnings  on  those  funds, 
and  the  pipelines  would  receive  such 
amounts  of  tax  payments  plus  interest 
as  are  refunded  by  the  State  of  Louisi- 
ana. If  the  First  Use  Tax  is  found  con- 
stitutional by  a  final  and  non-appeal- 
able court  order,  then  the  pipeline 
would  receive  the  escrowed /unds  plus' 
the  earnings  on  those  funds.        ^^ 

Although  Order  NO.  10-A  was  made 
effective  upon  issuance,  the  Commis- 
sion solicited  written  comments  from 
interested    persons.*   Included   within 


several  of  these  comments  were  appli- 
cations for  rehearing  and  reconsider- 
ation of  Order  No.  10-A.' 

In  response  to  the  issues  raised  by 
the  comments  and  applications  for  re- 
hearing, the  Commission  is  modifying 
Order  No.  10-A  and  amending  9  154.38. 
Order  No.  10-A  is  being  modified  to 
allow  pipelines  to  select  either  an 
escrow  account  procedure  or  a  corpo- 
rate undertaking  procedure.  A  pipeline ' 
which  selects  the  corporate  undertak- 
ing pr(x«dure.  however,  must  agree  to 
certain  conditions  to  protect  the  pipe- 
line's customers'  funds.  These  condi- 
tions will  be  discussed  in  detail  below. 

I.  Issues 

The  comments  and  applications  for 
rehearing  generally  raised  three 
issues:  * 

(1)  Whether  the  escrow  account  re- 
quirement is  necessary  if  Louisiana 
law  provides  for  recovery  of  all  First 
Use  Tax  payments  upon  a  final  and 
non-appealable  court  determination 
that  the  tax  is  invalid. 

(2)  Whether  Order  No.  10-A  unlaw- 
fully requires  pipelines  to  bear  t)ie 
risk  of  loss  in  the  event  that  the  First 
Use  Tax  is  determined  to  be  invalid 
and  the  State  of  Louisiana  fails  to 
return  all  funds  paid  by  the  pipelines. 

(3)  Whether  Order  No.  10-A  unlaw- 
fully deprives  pipelines  of  their  right 
to  recover,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  interest  costs  associ- 
ated with  the  First  Use  Tax. 

II.  Establishment  op  the  Corporate 
Undertaking  Procedure 

The  Commission  tn  Order  No.  10  and 
in  Order  No.  10-A  concluded  that 
"present  Lousiana  law  may  not  permit 
pipelines  to  recover  all  protested 
amounts  paid."  ^  The  Commission  de- 


'43  FR  45553  (October  3.  1978)  (The  Octo- 
ber 3rd  Pkocral  Recistoi  citation  includes 
the  August  28th  Order  as  corrected  by 
ErraU  notice  of  September  15.  1978). 

'43  FR  6<M38  (December  28.  1978). 

'1978  La.  Sess.  Law  Serv.  482  (Act  No. 
294).  to  be  codified  as  La.  Rev.  SUt. 
H  47:1301-47  1307.  Hereinafter  referred  to 
as  "First  Use  Tax." 

•The  Commission  has  received  comments 

from  the  Interstate  Natural  Gas  Association 

of  America  (INGAA).  Transcontinental  Gas 

Footnotes  continued  on  next  page 
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Pipe  Line  CUirBoraUon  (Tranaco).  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 
Panhandle  Eastern  Pipe  Line  Company  and 
Trunkllne  Gas  Company  (Panhandle). 
United  Gas  Pipe  Line  Company  and  Sea 
Robin  Pipeline  Company  (United).  Michi- 
gan Wisconsin  Pipe  Line  Company  (Michi- 
gan Wisconsin).  Natural  Gas  Pipeline  Com- 
pany of  America  (Natural).  Tennessee  Gas 
Pipeline  Company  (Tennessee),  Texas  East- 
em  Transmlasion  Corporation  (Texas  East- 
em).  Northern  Natural  Gas  Company 
(Northern).  Columbia  Ou  Transmission 
Corporation  (Columbia).  W.  J.  Tauzin.  Lou- 
isiana House  of  Representatives,  and  Wil- 
liam J.  Ouste.  Jr..  Attorney  (General,  State 
of  Louisiana. 

'Tranaco.  United,  and  Natural  filed  appli- 
cations for  rehearing  and  reconsideration  of 
Order  No.  10-A.  On  February  21,  1979  the 
Commission  granted  the  pipelines'  applica- 
tions for  rehearing  of  Order  No.  10-A  for 
the  purpose  of  further  consideration. 

•See  Section  IV,  Miscellaneous  Com- 
ments, for  additional  issues  which  have 
been  raised  solely  in  the  comments  of  one 
party. 

'Order  No.  10  at  2:  Order  No.  10-A  at  9- 
la.  Thia  conclusion  was  supported  by  Ten- 
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termlned  that  some  additional  proce- 
dures were  necessary  to  protect  pipe- 
line customers'  funds.  The  result  was 
establishment  of  an  escrow  accoimt 
which  protects  all  funds  collected 
from  the  pipelines  customers. 

Many  of  the  cjomments  filed  by  the 
pipelines  suggested  that  the  Commis- 
sion was  in  error  regarding  its  under- 
standing of  Louisiana  law.  Transco 
stated  that  the  "State  of  Louisiana 
must  refund  any  pajmients  made 
under  protest  if  the  First  Use  Tax  is 
ultimately  determined  to  be  unlawful, 
thus  making  the  pr(x»dural  devices 
prescribed  in  Order  No.  10-A  unneces- 
sary." •  Texas  Gas  stated  "TTiere  is  no 
reasonable  legal  basis  for  this  assump- 
tion." •  Michigan  Wisconsin  stated: 
"Michigan  Wisconsin  and  its  Louisiana 
counsel  have  studied  the  Louisiana 
statutes,  •  •  •  and  believe  that  the 
State  of  Louisiana  has  an  absolute  ob- 
ligation to  refimd  all  amounts  of  tax 
coUected,  if  the  tax  is  held  Invalid."  '• 
Several  of  the  comments  included 
legal  opinions  from  various  legal  coun- 
sel from  Louisiana  that  concluded  that 
an  adequate  and  complete  remedy  ex- 
isted under  Louisiana  state  law.  "  Fur- 
thermore, W.  J.  Tauzin.  one  of  the  au- 
thors of  the  First  Use  Tax  legislation, 
and  William  J.  Guste.  Attorney  Gener- 
al of  the  State  of  Louisiana,  submitted 
comments  stating  that  an  adequate 
and  complete  remedy  exists  under 
Louisiana  state  law. 

Although  the  opinions  before  us 
conclude  that  Louisiana  would  make 
full  refunds,  the  Commission  is  con- 
strained to  conclude  that  there  may 
not  be  an  adequate  remedy  under  Lou- 
isiana state  law  to  permit  pipelines  to 
recover  protested  amounts  paid  if  the 
First  Use  Tax  is  found  unconstitution- 
al. "  However,  since  most  of  the  pipe- 


nessee  Gas  Pipeline  in  its  Application  for 
Rehearing  of  Order  No.  10  p.  3.  Tennessee 
stated  that  Louisiana's  enactment  of  the 
First  Use  Tax  Trust  Fund  (1978  La.  Sess. 
Law  Serv.  480  (Act  No.  293).  to  be  codified 
as  La.  Rev.  SUt.  (47:1351).  specifically  La. 
Rev.  Stat.  $  47:1351(D).  may  have  effectively 
repealed  the  protective  escrow  and  refund 
provisions  of  La.  Rev.  SUt.  947:1576.  Ten- 
nessee c»ncluded  that  "there  Is  no  assur- 
ance that  the  funds  remaining  In  the  escrow 
fund  will  be  adequate  to  refund  the  total 
First  Use  Taxes  paid."  Although  Tennessee 
filed  comments  on  Order  No.  10-A,  It  did 
not  further  discuss  this  conclusion. 

•Transco,  Application  for  Rehearing  and 
Reconsideration  of  Order  No.  10-A  at  p.  2. 

•Order  No.  10-A  Comments  of  Texas  Gas 
Transmission  Corporation  at  p.  2. 

■•Michigan  Wisconsin,  Comments  at  p.  4. 
'"Transco  received  a  legal  opinion  from 
the  law  firm  of  Oliver  &  Wilson:  Texas  Gas 
received  a  legal  opinion  from  the  law  firm  of 
Jones.  Walker  et  aL,  and  Southern  Natural 
Gas  Company  received  a  legal  opinion  from 
Liskow  &  Lewis.  All  three  are  law  firms 
practicing  In  LoulslaiuL 

"We  do  not  denigrate  the  legal  opinions 
on  this  matter  which  have  been  placed  In 
the  record  of  this  proceeding.  We  simply 


13461 

lines  believe  that  an  adequate  and 
complete  remedy  exists  under  Louisi- 
ana state  law,  the  Commission  has  de- 
cided to  modify  Order  No.  10-A.  and  to 
amend  the  regulation  promulgated 
therein  to  allow  pipelines  to  choose 
either  the  escrow  account  procedure 
or  a  corporate  undertaking  proce- 
dure. "  Selection  of  the  escrow  account 
procedure  or  the  corporate  undertak- 
ing proc^ure  will  (xxur  only  at  the 
time  a  pipeline  applies  for  tracking  of 
the  First  Use  Tax,  and  after  an  initial 
selection  of  either  method,  a  pipeline 
will  not  be  permitted  to  change  its  se- 
lection." 

Under  the  corporate  undertaking 
procedure  a  pipeline  will  be  able  to 
collect  the  tax,  subject  to  refund,  pur- 
suant to  the  tracking  mechanism  es- 
tablished in  Order  Nos.  10  and  10-A.  if 
the  pipeline  complies  with  the  follow- 
ing conditions  which  have  t>een  estab- 
lished to  protect  the  pipeline  custom- 
ers' funds: 

(DA  pipeline  voluntarily  agrees  to 
refund,  within  60  days  of  the  issuance 
of  a  final  and  non-appealable  court 
order,  those  payments  made  on  that 
portion  of  the  First  Use  Tax  found  to 
be  invalid,  together  with  correspond- 
ing interest  at  the  refimd  interest  rate 
under  Louisiana  law.  but  not  less  than 
6%.  A  pipeline  voluntarily  makes  this 
agreement  even  if  the  State  of  Louisi- 
ana does  not  refund  those  funds  plus 
interest  to  the  pipeline. 

(2)  A  pipeline  shall  take  all  legal 
action  necessary  to  enforce  contract 
provisions  which  could  required  the 
other  contracting  party  to  pay  the 
First  Use  Tax.  Since  most  pipelines 
have  emphatically  stated  that  Louisi- 
ana must  refund  all  payments  made 
imder  protest  If  the  First  Use  Tax  is 
ultimately  determined  to  be  unlawful, 
most  pipelines  should  have  no  prob- 
lem accepting  and  complying  with  the 
first  condition." 

Further,  although  Order  No.  10-A 
required  pipelines  to  pay  the  First  Use 
Tax  imder  protest  and  to  challenge 


conclude  that  these  opinions  do  not  defini- 
tively answer  the  question  of  whether  there 
Is  an  adequate  remedy  at  sUte  law.  and 
that,  given  the  substantial  sums  Involved, 
additional  procedures  arc  required  to  ensure 
that  IntersUte  consumers  will  receive  full 
and  prompt  refunds  If  the  law  is  found  un- 
constitutional. 

'•Several  pipelines,  Including  Tennessee. 
Natural  Michigan  Wisconsin,  and  Texas  Gas 
aUted  that  a  corporate  undertaking  would 
adequately  protect  the  pipeline  customers' 
funds. 

"See  Section  VI,  infra,  for  a  discussion  of 
the  filing  dates  for  tracking  and  selection  of 
procedures. 

"In  City  of  Cleveland,  Ohio  v.  FPC,  525  P. 
2d  846,  850  footnote  37  (D.C  Clr.  1976)  the 
Ck>urt  of  Appeals  for  the  District  of  Colum- 
bia Circuit  allowed  full  recovery  of  taxes 
paid,  even  if  the  tax  could  not  be  recovered 
in  full  from  the  state,  because  the  company 
agreed  to  make  a  full  refund. 
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the  constitutionality  of  the  tax  by  in- 
stituting an  action  for  recovery  of  the 
amount  paid  under  protest  in  accord- 
ance with  La.  Rev.  Stat.  5  47:1576.  it 
was  silent  as  to  other  legal  remedies 
available  to  the  pipelines  to  decrease 
their  liability  for  the  First  Use  Tax. 
Numerous  contracts  to  which  pipelines 
are  a  party  contain  provisions  which 
could  require  the  producer  or  gatherer 
selling  natural  gas  to  an  interstate 
pipeline  to  pay  the  First  Use  Tax.'* 
For  example,  it  appears  that  in  15%  of 
the  cases  the  producer  is  still  the 
owner  at  the  processing  stage."  and  is, 
therefore,  potentially  liable  for  the 
First  Use  Tax."  In  many  other  cases, 
the  contract  may  require  the  producer 
or  gatherer  selling  natural  gas  to  an 
Interstate  pipeline  to  reimburse  the 
pipeline  for  all  costs  (including  any 
taxes)  incurred  as  a  result  of  extract- 
ing natural  gas  liquids:  again,  absent 
§47:  1303:  C.,'»  the  producer  may  be 


"Many  of  these  contracts  have  been  In- 
corporated into  certificates  of  public  con- 
venience and  necessity  Issued  by  this  Com- 
mission and  the  Federal  Power  Commission. 
While  the  Natural  Oas  Policy  Act  of  1978. 
Pub.  L.  95-«21.  92  SUt  3350.  eliminates  the 
requirement  that  producers  obtain  certifi- 
cates for  sale  of  natural  gas  which  was  not 
committed  or  dedicated  to  interstate  com- 
merce on  or  before  the  date  of  enactment 
(NGPA  jeOKaHlKA))  and  removes  certain 
classes  oj  committed  or  dedicated  gas  from 
the  regul^ory  structure  of  the  Natural  Gas 
Act  (NOpX  SSOKaKlMB)).  many  existing 
■ales  of  natural  gas.  which  are  subject  to 
the  First  Uae  Tax.  remain  subject  to  the 
regulatory  stmcture  of  the  Natural  Gas  Act. 
which  provide^  Section  7.  15  U.S.C.  }  717f. 
that  the  contracts  and  certificates  for  such 
sales  may  not  be  amended  without  prior 
Commission  approval.  Furthermore,  under 
the  NGPA.  the  Conunlssion  has  the  author- 
ity to  determine  whether  costs  of  processing 
natural  gas  to  remove  liquids  may  be  recov- 
ered from  the  purchasers  of  the  processed 
gas  and  passed  on  to  consumers.  NGPA 
illO<aK2). 

"Representative  Tauzin,  Verbatim  Draft 
Transcript  of  Hearing  on  the  First  Use  Tax 
l>efore  the  Senate  Revenue  and  Fiscal  Af- 
fairs Committee  on  June  26.  1978  at  3. 

"The  First  Use  Tax  provides  that  "Use"  is 
defined  as  (9  47:1302(8)): 

The  sale:  the  transportation  in  [Lioulsi- 
ana]  to  the  point  of  delivery  at  the  inlet  of 
any  processing  plant:  the  transportation  in 
[Louisiana]  of  unprocessed  natural  gas  to 
the  point  of  delivery  at  the  inlet  of  any 
measurement  of  storage  facility:  transfer  of 
possession  or  relinguishment  of  control  at  a 
delivery  point  in  [Louisiana!:  processing  for 
the  extraction  of  liqulfiable  component 
products  or  waste  materials:  use  in  manufac- 
turing: treatment:  or  other  ascertainable 
action  at  a  point  within  [Louisiana]. 

The  First  Use  Tax  further  provides  that  It 
is  "deemed  a  cost  associated  with  uses  made 
by  the  owner  in  preparation  of  marketing  of 
the  natural  gas."  $  47:  1303:  C. 

"La.  Rev.  SUt.  $47:  1303:  C.  provides  in 
pertinent  part: 

Any  agreement  or  contract  by  which  an 
owner  of  natural  gas  at  the  time  a  taxable 
first  use  occurs  claims  a  right  to  reimburse- 
ment of  refund  of  such  taxes  from  any 


liable  for  the  First  Use  Tax  imposed 
for  any  "Use"  which  occurs  as  a  result 
of  such  processing.**  A  pipeline  would 
be  imprudent  if  it  did  not  assert  its 
legal  rights  through  enforcement  of 
its  contracts.  The  Commission  there- 
fore finds  the  second  condition  appro- 
priate for  the  corporate  undertaking 
procedure,  and  will  also  adopt  it  as  a 
condition  for  the  escrow  account  pro- 
cedure. 

III.  Rrmrrioif  or  thz  Escrow 
ACCOUKT  Prockdure 

For  those  pipelines  which  do  not  be- 
lieve that  Louisiana  law  provides  a 
complete  and  adequate  remedy  at  law 
for  recovery  of  the  First  Use  Tax.  the 
Commission  Is  retaining  the  escrow  ac- 
coimt  as  an  alternative  to  the  corpo- 
rate undertaking.  The  Conunission'^as 
decided  to  modify  the  escrow  acco  int 
procedure  to  include  the  same  'legal 
action"  language  as  adopted  in  the-'Un- 
dertaking  pr(x;edure.  Under  this  aew 
requirement,  a  pipeline  is  required  to 
take  all  legal  action  necessary  to  en- 
force contract  provisions  which  could 
require  the  other  contracting  party  to 
pay  the  First  Use  Tax. 

Many  comments  attempted  to  distin- 
guish the  cases  which  were  citeA  in 
Order  No.  10-A  "  to  support  the  Com- 
mission's determination  that  the  rate- 
payers should  not  bear  the  cost  of  a 
tax  which  is  ultimately  found  t^be 
unconstitutional.  Legal  precedents -in- 
cluding the  cases  cited  in  Order  li«-A. 
support  the  Commission's  conclusion 
that  the  pipeline  customers  should  not 
bear  the  cost  of  an  unconstitutional 
tax  which  is  unrecoverable  from  the 
taxing  state. 

Many  of  the  comments  suggested 
that,  under  the  escrow  procedure  of 
Order  No.  10-A,  pipelines  would  be 
subject  to  potential  losses  because  the 
cost  of  t>orrowing  money  would  not  t>e 
offset  by  the  interest  accrued  in  the 
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other  party  in  interest,  other  than  a  "Pur- 
chaser of  such  natural  gas.  Is  hereby  de- 
clared to  be  against  public  policy  and  lyien- 
forceable  to  that  extent. 

**  In  this  proceeding,  the  Commissloi ,  al- 
though it  doubts  the  validity  of  the  First 
Use  Tax.  is  not  attempting  to  determine  the 
validity  of  that  statute:  It  Is  merely  requir- 
ing the  pipelines  to  take  all  legal  action  nec- 
essary to  enforce  contract  provisions  which 
could  require  the  other  contracting  party  to 
pay  the  First  Use  Tax.  This  requirement 
does  not  contradict  the  at>ove  provisions  of 
the  First  Use  Tax.  but  simply  protect*  the 
conttractual  rights  of  the  pipelines  and 
their  customers  while  the  constitutionality 
of  the  First  Use  Tax  Is  being  contested. 

"  See  Order  No.  10-A  mlmeo  p.  8-9.  The 
cases  cited  were  NAACP  v.  FPC.  425  <J.S. 
662.  666  (1976):  Tennessee  Natural  Gas  lAne, 
Inc.  V.  FPC.  221  F.2d  531  (D.C.  Cir.  1954): 
City  of  Cleveland,  Ohio  v.  FPC.  525  F.2d  845, 
850  (D.C.  Cir.  1978);  Panhandle  Eastern 
Pipe  Line  Co..  13  F.P.C.  53.  103  (1954);  and 
El  Paso  Natural  Gas  Co.  13  F.P.C.  421.  436 
(19S4). 


escrow  fund  "  or  by  the  Interest  re- 
funded from  Louisiana."  The  Commis- 
sion agrees  that  the  costs  of  borrowing 
will  possibly  not  be  completely  offset. 
It  is  unclear,  however,  to  what  extent 
pipelines  will  Incur  losses.  The  Com- 
ments by  Northern  briefly  discusses 
the  Impact  of  the  Federal  Income  tax 
deduction  on  Interest  paid  on  amounts^ 
l)orrowed  to  pay  the  First  Use  Tax. 
The  Federal  income  tax  deduction  ap- 
parently decreases  the  potential  losses 
of  a  pipeline."  Michigan  Wisconsin 
suggests  that,  through  litigation.  Lou- 
isiana's 6%  Interest  rate  on  refunds 
could  possibly  be  increased.**  This 
would  also  decrease  any  potential 
losses  by  a  pipeline.  The  Conunission 
therefore  defers  any  determination  on 
this  issue  until  the  conclusion  of  litiga- 
tion when  the  Commission  will  be  able 
to  determine  more  accurately  the  In- 
teraction of  various  variables  which 
could  affect  any  possible  losses  by  the 
pipelines  through  their  borrowing  of 
funds.  The  Conunission  however,  does 
want  to  make  clear,  that  at  the  time  it 
does  make  its  determination  on  this 
issue,  it  may  find  that  any  losses  are 
properly  alienated  to  the  stockholders 
of  the  pipelines. 

TV.  Miscellaneous  CoucEirTS 

Tennessee  requests  that  the  tracking 
provisions  of  Order  No.  10-A  be  modi- 
fled  to  provide  continuation  of  the 
tracking  of  the  First  Use  Tax  beyond  a 
final  court  determination  and  until 
the  pipeline's  next  general  section  4 
rate  increase  takes  effect.  The  Com- 
mission shall  deny  Tennessee's  re- 
adiest. At  the  time  a  pipeline's  tracking 
provision  terminates  pursuant  to  the 
provisions  of  this  order,  a  pipeline  is 
free  to  make  a  general  section  4  rate 
filing  if  it  believes  that  termination  of 
the  tracking  provision  will  cause  the 
pl[>eline  to  earn  less  than  a  just  and 
reasonable  rate  of  return  on  its  Juris- 
dictional business. 

Michigan  Wisconsin  requests:  a  waiver  of 
Order  No.  10-A.  or  an  authorization  in  the 
Regulations  to  deviate  from  April  1  as  a 
"first  adjustment"  date,  to  the  extent  neces- 
sary to  allow  Michigan  Wisconsin  to  elimi- 
nate the  April  1  interim  rate  adjustment 
and  simply  have  its  first  rate  increase  be  ef- 
fective on  May  1.  1979.  which  pursuant  to 
the  tracker,  would  recover  13  months  of  es- 
timated tax  payments  over  the  succeeding 
12-month  period.** 

The  Commission  will  accept  Michi- 
gan Wisconsin's  request,  but  Michigan 


"Order  No.  10-A  sUted  that  if  the  First 
Use  Tax  were  found  valid,  the  First  Use  Tax 
payments  and  the  costs  of  borrowing  would 
"[B]e  offset  by  the  funds  In  the  escrow  ac- 
count plus  the  earnings  on  those  funds." 
Mlmeo  p.  20. 

"Order  No.  10-A  sUted  that  If  the  First 
Use  Tax  was  found  Invalid.  "The  Interest  re- 
funded by  the  State  of  Louisiana  will  offset 
costs  of  borrowing  money."  Mlmeo  p.  28. 

"Northern  Comments  at  p.  7  footnote  l. 

"Michigan  Wisconsin.  Conunents  at  p.  5. 

"Michigan  Wisconsin.  Comments  at  p.  9. 


Wisconsin  will  not  be  allowed  carrying 
charges  on  any  deferred  collection  of 
the  First  Use  Tax. 

Michigan  Wisconsin  also  requests 
that  a  provision  be  added  to  the  regu- 
lation allowing  pipelines  to  collect 
from  their  customers  any  attorney  fee 
charges  which  Louisiana  may  force 
the  pipelines  to  pay  if  the  pipelines 
contest  the  First  Use  Tax  and  it  is  ulti- 
mately found  constitutional.  In  a 
recent  decision.  South  Central  Bell 
Telephone  Company  v.  Traigle,"  The 
Louisiana  Supreme  Court  held  that  an 
additional  10%  of  that  portion  of  a 
contested  tax  which  is  held  valid 
would  be  assessed  against  a  taxpayer 
who  paid  the  tax  under  protest  in  ac- 
cordance with  La.  Rev.  Stat. 
547:1576."  Michigan  Wisconsin  notes 
that  "tTlhe  attorney  fees  will  not  be 
paid  over  [the  collection]  period,  but 
only  (if  at  all)  at  the  end  of  the  litiga- 
tion •  •  •"  »  The  Commission  therefore 
defers  any  determination  on  this  Issue 
until  the  end  of  litigation,  at  which 
time  the  Commission  will  be  able  to 
make  Its  decision  in  light  of  the  actual 
details  of  a  Louisiana  court  opinion. 
The  Conunission  does  want  to  make 
clear,  that  at  the  time  it  does  make  its 
determination  on  this  Issue,  the  Com- 
mission may  find  that  the  10%  lawyer 
fee  charge  is  properly  all(x»ted  to  the 
stockholders  of  the  pipelines. 

V.  Filing  Dates 

Order  No.  10-A  required  pipelines  to 
submit  applications  for  tracking  on  or 
before  March  1.  1979.  Since  the  track- 
ing provisions  have  not  been  modified 
in  this  order,  pipelines  should  not 
need  additional  time  to  file  the  track- 
ing provisions.  However,  the  Commis- 
sion Is  modifying  the  March  1  filing 
date  and  is  allowing  pipelines  to  file 
their  applications  for  tracldng  on  or 
before  March  15,  1979.  Pipelines  will 
also  be  required  to  make  their  selec- 
tion of  the  escrow  account  procedure 
or  the  corporate  undertaking  proce- 
dure on  or  before  March  15,  1979.  Two 
weeks  should  he  a  sufficient  time  to 
make  a  selection. 

Order  No.  10-A  required  the  estab- 
lishment of  an  escrow  agreement  but 


"Case  No.  62011.  Supreme  Court  of  Lou- 
isiana on  certiorari  to  the  Court  of  Appeal. 
First  Circuit.  East  Baton  Rouge  Parish. 
Louisiana.  December  15. 1978. 

"The  Supreme  Court  relied  on  its  Inter- 
preUtlon  of  La.  Rev.  SUt.  {47:1512  which 
sUtes: 

"The  collector  is  authorized  to  employ  pri- 
vate counsel  to  assist  in  the  collection  of 
any  taxes,  penalties  or  interest  due  under 
this  Sub-title,  or  to  represent  him  in  any 
proceeding  under  this  Sub-title.  If  any 
taxes,  penalties  or  interest  due  under  this 
title  are  referred  to  an  attorney  at  law  for 
collection,  an  additional  charge  for  attorney 
fees,  in  the  amount  of  ten  per  centum  (10%) 
of  the  taxes,  penalties  and  interest  due, 
shall  be  paid  by  the  tax  debtor. 

"Michigan  Wisconisn  CommenU  at  p.  8. 


did  not  establish  a  elate  for  the  sub- 
mission of  this  agreement  or  for  the 
submission  of  a  certificate  attesting  to 
the  fact  that  an  agreement  had  been 
executed.**  Pipelines  which  select  the 
escrow  account  procedure  shall  submit 
these  documents  on  or  before  March 
15,  1979.  Pipelines  which  select  the 
corporate  undertaking  procedure  shall 
submit  an  undertaking,  as  esUi'blished 
in  this  order,  on  or  before  March  15, 
1979. 

VI.  Summary 

For  the  reasons  stated  above,  Order 
No.  10-A  is  modified  In  response  to  the 
applications  for  rehearing  of  Order 
No.  lO-A  and  the  comments  on  Order 
No.  10— A.  The  applications  for  re- 
hearing are  denied  except  as  provided 
in  this  order.  Since  this  order  responds 
to  the  Issues  raised  In  the  comments 
and  the  applications  for  rehearing,  the 
Commission  denies  the  request  by  the 
Interstate  Natural  Oas  Association  of 
America  for  oral  argument. 

VII.  Etfective  Date 

The  Commission  Is  making  these 
amendments  effective  upon  the  date 
of  issuance  of  this  order  upon  a  find- 
ing that  good  cause  exists  to  proceed 
without  compliance  with  the  effective 
date  provisions  of  5  U.S.C.  553.  On 
April  1,  1979,  pipelines  become  subject 
to  the  First  Use  Tax.  Before  pipelines 
can  reflect  the  First  Use  Tax  in  their 
rates,  pipelines  must  submit  applica- 
tions for  traciting  the  tax,  select  either 
the  escrow  procedure  or  the  corporate 
undertaking  procedure,  and  the  Com- 
mission must  review  these  trackers  to 
ensure  that  they  comply  with  this  reg- 
ulation. Since  the  regulation  nfust  be 
effective  within  sufficient  time  for  the 
Commission's  analysis  te_  occur,  the 
Commission  finds  that  good  cause 
exists  to  make  these  amendments  ef- 
fective upon  issuance  of  this  order. 

_5       VIII.  Findings 

(1)  The  Commission's  prior  orders. 
Order  Nos.  10  and  10-A,  should  be 
clarified  and  amended  consistent  with 
this  order. 

(2)  Oral  argiunent  would  not  be  of 
benefit  to  this  Commission  in  its  de- 
termination of  this  rule. 

(3)  Good  cause  exists  to  allow  waiver 
of  the  first  adjustment  date  for  Michi- 
gan Wisconsin,  and  to  allow  Michigan 
Wisconsin  to  have  its  first  rate  in- 
crease effective  May  1,  1979.  with  re- 
covery of  13  months  of  tax  payments 
over  the  succeeding  12-month  period. 

(4)  In  view  of  the  purpose,  intent, 
and  effect  of  the  amendments,  good 
cause  exists  for  making  them  effective 
as  of  the  date  of  issuance  of  this  order. 

(Natural  Gas  Act  (15  U.S.C.  717  c,  f.  o);  Ad- 
ministrative Procedure  Act  (5  UJ3.C.  553): 


••See  18  CFR  250.12. 


Department  of  Energy  Organization  Act. 
(42  U.S.C.  7101.  et  acQ.);  and  E.O.  12009.  (42 
PR  46267)) 

In  consideration  of  the  foregoing, 
the  Commission  hereby  orders  that: 

(A)  Except  as  provided  in  this  order, 
the  applications  for  rehearing  filed  by 
all  parties  in  this  proceeding  are 
denied: 

(B)  The  request  for  oral  argument 
by  the  Interstate  Natural  Oas  Associ- 
ation of  America  is  denied; 

(C)  The  Commission's  Order  Nos.  10 
and  10-A  are  clarified  and  amended     . 
consistent  with  this  order,  -^ 

(D)  Waiver  of  this  first  adjustment  '• 
date  of  5 154.38(h)  is  granted  for 
Michigan  Wisconsin  to  the  extent  nec- 
essary to  allow  Michigan  Wisconsin  to 
have  its  first  rate  Increase  effective 
Mt»y  1,  1979,  with  recovery  of  13 
months  of  tax  payments  over  the  suc- 
ceeding 12-month  iperlod.  Michigan 
Wisconsin  will  not  be  allowed  carrying 
charges  on  any  deferred  collection  of 
the  First  Use  Tax. 

(E)  Waiver  of  the  notice  require- 
ments for  the  initial  filing  is  granted. 

(F)  Part  154,  Chapter  I  of  Title  18. 
The  Code  and  Federal  Regulations,  is 
amended  as  set  forth  below,  to  become  ' 
effective  as  of  the  date  of  issuance  of 
this  order. 

1.  Section  154.38  is  amended  by  re- 
vising paragraph  <h)  to  read  as  fol- 
lows: 

5  154.38    Composition  of  rate  schedule. 


(h)  Pipeline  recovery  of  the  State  of 
Louisiana  First  Use  Tax.  (1)  Except  as 
provided  in  subparagraphs  (h)  (2).  (3), 
(4),  (5)  and  (6)  of  this  section,  no  pipe- 
line shall  be  permitted  to  reflect  the 
costs  attributable  to  the  LouIsISLna 
First  Use  Tax  in  general  section  4  rate 
applications  prior  to  the  date  the  tax 
Is  determined  to  be  valid  and  constitu- 
tional by  a  final  and  nonappealable 
court  order. 

(2)  Should  a  pipeline  be  required  to 
pay  the  Louisiana  First  Use  Tax 
during  the  pendency  of  litigation  chal- 
lenging the  constitutionality  of  that 
tax,  the  pipeline  will  be  permitted  to 
collect  the  tax  subject  to  refund  if  on 
or  before  March  15,  1979,  it  submits  an 
application  for  tracking  which  is  ac- 
companied by  an  affidavit  signed  by 
an  authorized  representative  stating 
that  the  applicant  will  undertake  the 
procedures  set  out  In  La.  Rev.  Stat. 
547:1576.  Upon  completion  of  this  re- 
quirement the  Commission  shall  waive 
the  fUing  requirements  of  5  154.63  and 
the  provision  of  5  154.38(d)(3)  of  its 
regulations  in  order  to  permit  the 
pipeline  to  reflect  the  tax  In  its  rate 
by  adjusting  its  rates,  to  become  effec- 
tive April  1,  1979,  subject  to  refimd,  to 
reflect  the  estimated  effect  of  the  Lou- 
isiana   First    Use    Tax.    The    initial 
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amount  to  be  tracked  by  the  pipeline 
from  April  1  through  the  date  of  Its 
first  adjustment  date  under  the  tem- 
porary tracking  provision  shall  be 
based  upon  volumes  estimated  to  be 
subject  to  the  Louisiana  First  Use  Tax 
during  that  period.  The  initial  rate  ad- 
justment shall  be  calculated  on  the  es- 
timated total  system  sales  for  that 
same  period.  In  order  to  continue  to 
collect  the  tax  subject  to  refund,  pipe- 
lines must,  on  or  before  May  30,  1979, 
submit  such  evidence  as  the  Commis- 
sion shall  require  in  order  to  deter- 
mine whether  the  procedures  set  out 
in  La.  Rev.  Stat.  iAT.l516  have  been 
complied  with.  Coincident  with  filing 
the  initial  rate  adjustment,  pipelines 
shail  file  temporary  tracking  provi- 
sions to  provide  for  semiannual  rate 
adjustments  to  coincide  with  their 
semiannual  PGAC  adjustments.  The 
tracking  provisions  shall  include  de- 
ferred accounting  provisions  through 
use  of  Account  186.  Miscellaneous  De- 
ferred Debits,  but  no  carrying  charges 
will  be  permitted  on  balances  accrued 
In  the  deferred  account.  Pipelines 
which  have  elected  to  recover  changes 
in  purchased  gas  costs  through  gener- 
al section  4  rate  cases  pursuant  to 
9  lS4.38(d)(4)<ix)  may  establish  a 
tracking  provision,  which  generally 
follows  the  POA  regulation,  with  any 
two  semiannual  adjustment  dates 
which  are  six  months  apart.  Pipelines 
shall  keep  accurate  accounts  of  all 
amoimts  received  under  this  para- 
graph, specifying  when,  by  whom,  and 
in  whose  behalf  such  amounts  are 
paid. 

(3)  At  the  time  a  pipeline  submits  its 
application  for  tracking,  which  must 
be  on  or  before  March  15.  1979.  it  shall 
select  either  the  escrow  procedure  or 
the  corporate  undertaking  procedure. 

(4)  If  a  pipeline  selects  the  escrow 
procedure,  all  funds  collected  under 
this  paragraph  will  be  held  in  escrow 
pursuant  to  $250.12.  and  subject  to 
refund  during  the  pendency  of  litiga- 
tion. 

(5)  If  a  pipeline  selects  the  corpo- 
rate undertaking  procedure- 
CD  The    pipeline    will    collect    the 

funds  subject  to  refund.  A  pipeline  vol- 
untarily agrees  to  refund,  within  60 
days  of  the  issuance  of  a  final  and 
non-appealable  court  order,  those  pay- 
ments made  on  that  portion  of  the 
First  Use  Tax  found  to  be  invalid,  to- 
gether with  corresponding  interest  at 
the  refund  Interest  rate  under  Louisi- 
ana law,  but  not  less  than  6%  per 
annum.  A  pipeline  voluntarily  makes 
this  agreement  recognizing  that  it  will 
not  be  released  from  this  obligation 
even  if  the  State  of  Louisiana  does  not 
refund  the  tax  payments  plus  interest 
to  the  pipeline. 

(11)  The  pipeline  company  shall  file, 
on  or  before  March  15.  1979.  an  under- 
taking with  the  Secretary  of  this  Com- 
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mission  to  comply  with  the  terms  of 
this  paragraph  signed  by  a  responsible 
officer  of  the  company  evidenced  by 
proper  authority  from  the  Board  of 
Directors  and  accompanied  by  a  certif- 
icate showing  service  of  copies  thereof 
upon  the  purchasers  under  the  rate 
schedules  to  be  made  effective  by 
motion  of  the  company,  and  In  con- 
formity to  the  model  undertaking 
below.  ' 

AcRXDiKirr  akd  UifDEXTAXiifo  or  [CoMPAirrl 
To  CoMTLY  With  thi  Terms  ahd  Cokdi- 

TICKS  or  i  154.38<H)  op  THZ  CoiOflBSION 
RULZS  AKD  RiGULATIONS  DlTDER  THZ  NaTO- 

RAL  Gas  Act  iit  Respbct  to  [Compaky's] 
MoTioif  To  Allow  Recovery  of  the  Lou- 
isiAH a  First  Use  Tax 

In  conformity  with  the  requiremenA  of 
f  lS4.38(h)  of  the  Commission's  rules  dnd 
regulations  under  the  Natural  Oas  ict 
[Company]  hereby  agrees  and  undertt  les 
to  comply  with  the  terms  and  condition  of 
said  paragraph  of  the  Commission's  rules 
and  regulations  and  has  caused  this  agree- 
ment and  undertaking  to  be  executed  and 
sealed  In  Its  name  by  Its  officers  thereupon 
duly  authorized  in  accordance  with  the 
terms  of  the  resolution  of  Its  Board  of  Di- 
rectors, a  certified  copy  of  which  is  append- 
ed hereto  this day  of .  1B79. 


[Company] 


Attest: 


By: 


(ill)  If  the  pipeline  company,  acting 
in  conformity  with  the  terms  and  con- 
ditions of  the  undertaking  required  by 
this  paragraph,  makes  the  refunds  as 
may  be  required  by  Order  of  the  Com- 
mission, the  undertaking  shall  be  dis- 
charged: otherwise  it  shall  remain  in 
full  force  and  effect. 

(6)  Under  both  the  escrow  procedure 
and  the  corporate  undertaking  proce- 
dure, pipelines  shall  take  all  legal 
action  necessary  to  enforce  contract 
provisions  which  could  require  the 
other  contracting  party  to  pay  for  the 
First  Use  Tax. 

(7)  Should  a  final  and  non-appeala- 
ble court  order  find  the  tax  to  l>e 
valid,  the  Commission  shall  by  order 
terminate  the  temporary  Louisiana 
First  Use  Tax  tracking  provisions,  pro- 
vide for  a  final  surcharge  to  clear  the 
balance  in  the  deferred  account,  and 
shall  terminate  the  escrow  account  in 
the  case  of  funds  held  in  escrow  pursu- 
ant to  subparagraph  (4)  of  this  para- 
graph. The  uix  thereafter  shall  be  re- 
covered through  general  section  4  rate 
fUlngs. 

(8)  Should  a  final  and  non-appeala- 
ble court  order  find  the  tax  to  be  in- 
valid, in  whole  or  in  part,  the  Commis- 
sion shall  by  order— 

(1)  For  those  funds  held  in  escrow, 
terminate  the  tracking  provisions,  ter- 
minate the  escrow  account,  and  pro- 
vide for  an  immediate  refund  of  those 
payments  made  on  that  portion  of  the 
tax  found  to  be  invalid  plus  the  corre- 


sponding proceeds,  including  interest 
earned  by  the  pipeline  on  the  pay- 
ments held  in  escrow. 

(11)  For  those  funds  collected  pursu- 
ant to  the  corporate  undertaking,  ter- 
minate the  tracking  provisions,  and 
provide  that  the  pipelines  shall 
refimd.  within  60  days  of  the  issuance 
of  the  court  order,  those  payments 
made  on  that  portion  of  the  tax  found 
to  be  invalid,  together  with  corre- 
sponding interest  at  the  refund  inter- 
est rate  under  Louisiana  law,  but  not 
less  than  6%  per  armum.  Pipelines 
shall  make  these  refunds  even  if  the 
State  of  Louisiana  does  not  refund  the 
tax  payments  plus  interest  to  the  pipe- 
lines. 

By  the  Commission. 

KzmfZTH  F.  Plttmb, 
Secretary. 

[FR  Doc.  7»-7203  FUed  a-»-79;  8:45  am] 
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PART  281— NATURAL  GAS 
CURTAILMENT 

Interim  Curtoiliii«nt  Rulv 

AOENC7Y:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Promulgation  of  an  Interim 
Curtailment  Rule. 

SUMMARY:  The  Federal  Energy  Reg- 
ulatory Commission  is  promulgating 
an  interim  natural  gas  curtailment 
rule  in  order  to  implement  section  401 
of  the  Natural  Gas  Policy  Act  of  1978 
(NOPA).  The  rule  is  applicable  to  nat- 
ural gas  delivered  for  the  period  April 
1.  1979  through  October  31.  1979.  In- 
terstate pipelines  are  required  to 
adjust  their  curtailment  plans,  to  the 
maximum  extent  practicable,  in  order 
to  prevent  curtailment  of  deliveries  of 
natural  gas  for  essential  agricultural 
uses  or  for  high-priority  uses. 

EFFECTIVE  DATE:  April  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

MaryJane  Reynolds,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street.  NE..  Washington.  D.C.  20426. 
(202)  275-4331. 

SUPPLEMENTARY  INFORMATION: 

A.  Backosouhd 

On  January  10,  1979,  the  Federal 
Energy  Regxilatory  Commission  (Com- 
mission) issued  a  Notice  of  Proposed 
Rulemaking  wherein  an  interim  cur- 
tailment rule  was  proposed  pursuant 
to  section  401  of  the  NGPA.  A  hearing 
was  held  in  Washington.  D.C.  on  the 


proposed  rule  on  January  26,  1979. 
The  Commission  is  in  this  order  issu- 
ing its  final  Interim  Curtailment  Rule. 

Section  401  of  the  NGPA  seeks  to 
assure  that  natural  gas  required  for  es- 
sential agricultural  uses  will  not  be 
curtailed  unless  curtailment  is  neces- 
sary to  protect  the  needs  of  certain 
high-priority  users.  Section  401  re- 
quires the  interaction  of  three  agen- 
cies of  the  Federal  Government:  the 
Department  of  Energy  (DOE),  the  De- 
partment of  Agriculture  (USDA),  and 
the  Commission. 

Section  401(a)  provides  that  not 
later  than  120  days  after  the  date  of 
enactment  of  the  NGPA  the  Secretary 
of  Energy  shall  prescribe  and  make  ef- 
fective a  rule  which  provides  that  no 
curtailment  plan  of  an  interstate  pipe- 
line may  provide  for  curtailment  of  de- 
liveries of  natural  gas  for  any  of  the 
enumerated  high-priority  and  essen- 
tial agricultural  users.  Section  401(c) 
states  that  the  Secretary  of  Agricul- 
ture shall  certify  to  the  Secretary  of 
Energy  and  to  the  Commission  the 
natural  gas  requirements  for  essential 
agricultural  uses  in  order  to  meet  the 
requirements  of  full  food  and  fiber 
production.  The  Secretary  of  Agricul- 
ture transmitted  his  rule  containing 
this  certification  to  the  Commission 
on  February  27.  1979. 

The  Commission  must  implement 
those  rules  so  that,  to  the  maximum 
extent  practicable,  no  curtailment 
plan  of  an  interstate  pipeline  results 
in  curtailment  of  deliveries  of  natural 
gas  for  any  essential  agricultural  use, 
unless  such  curtailment  does  not 
reduce  the  quantity  of  natural  gas  de- 
livered for  such  use  below  the  use  re- 
quirement specified  by  the  Secretary 
of  Agriculture  or  such  curtailment  Is 
necessary  In  order  to  meet  the  require- 
ments of  high-priority  users,  as  that 
term  is  defined  in  section  401(f)(2)  of 
the  NGPA. 

THZ  AGRICXTLTURE  RULE 

By  a  rule  effective  March  1,  1979, 
the  Secretary  of  Agriculture  certified 
to  the  Secretary  of  Energy  and  the 
Commission  the  natural  gas  require- 
ments of  essential  agricultural  uses  in 
order  to  meet  the  requirements  of  full 
food  and  fiber  production  (7  CFR  Part 
2900).  The  agriculture  rule  is  designat- 
ed as  an  interim  rule,  to  be  superseded 
by  a  permanent  rule  upon  the  publica- 
tion by  the  USDA  of  a  Pinal  Environ- 
mental Impact  Statement. 

Section  401(c)  of  NGPA  directs  the 
Secretary  of  Agriculture  to  certify  to 
the  Secretary  of  Eiiergy  and  the  Com- 
mission either  persons  or  classes  of  es- 
sential agricultural  users.  The  Secre- 
tary of  Agriculture  has  elected  to  cer- 
tify classes  of  essential  agricultural 
uses,  designated  by  utilization  of 
Standard  Industrial  Code  (SIC)  classi- 
fications. 
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Similarly,  pursuant  to  section  401(c) 
of  NGPA,  the  Secretary  of  Agriculture 
must  certify  use  requirements  for  nat- 
ural gas.  either  as  volumes  or  percent- 
ages of  use.  The  Secretary  has  gener- 
ally chosen  to  certify  percentages  of 
use  rather  than  designating  specific 
volumes  for  each  such  user. 

The  requirements  of  essential  agri- 
cultural users  which  utilize  natural 
gas  on-farm  for  agricultural  produc- 
tion or  which  consume  300  Mcf  or  less 
of  natural  gas  on  a  peak  day  were  cer- 
tified by  the  Secretary  of  Agriculture 
to  be  100%  of  current  requirements. 
The  requirements  of  other  essential 
agricultural  users  were  certified  to  be 
the  highest  actual  volume  of  natural 
gas  used  during  the  applicable  period 
of  the  most  recent  three  years  (updat- 
ed annually)  which  has  the  highest 
corrAjted  volume.  Use  volumes  would 
be  corrected  to  include  amounts  of 
process  and  feedstock  gas  not  used  be- 
cause of  curtailment  or  plant  shut- 
down. Alternatively,  the  certified  volu- 
metric requirement  would  be  the 
maximum  volume  of  gas  the  user 
would  be  entitled  to  purchase  under 
the  Interstate  pipeline's  curtailment 
plan  in  effect  on  March  1,  1979.  if 
these  volumes  are  higher  than  the  cor- 
rected volumes  determined  under  the 
three-year  rule. 

The  agriculture  rule  also  permits  an 
essential  agricultural  user  limited  to 
the  higher  of  Its  highest  gas  xise  for 
the  most  recent  three-year  period  (cor- 
rected as  indicated  above)  or  its  cur- 
tailment plan  entitlement,  to  seek  an 
exception  from  the  Secretary  of  Agri- 
culture if  the  process  and  feedstock  re- 
quirements of  the  user  exceed  the 
computed  volimae  by  twenty-five  per- 
cent or  more.  Finally,  the  agriculture 
rule  states  that  the  volumetric  re- 
quirements of  essential  agricultural 
users  certified  by  the  Secretary  of  Ag- 
riculture are  not  necessarily  limited  to 
the  maximmn  contracted  volume  of 
the  user. 

B.  SiTMMARY  or  Comments  and  of 
Revisions  or  Commission  Rule 

On  January  10.  1979.  the  Commis- 
sion issued  its  notice  of  proposed  rule- 
making to  implement  section  401  on 
an  interim  basis.  The  Commission  de- 
termined to  issue  an  interim  rule  ter- 
minating on  October  31.  1979  because 
Implementation  of  the  rule  on  a  per- 
manent basis  win  require  data  collec- 
tion during  the  summer  of  1979. 

During  the  Interim  period  each  in- 
terstate natural  gas  pipeline  will, 
where  necessary,  provide  relief  from 
curtailment  to  high-priority  users  and 
essential  agricultural  users  in  accord- 
ance with  a  new  tariff  provision  which 
this  rule  directs  that  the  pipeline  file. 
This  tariff  provision  Is  analogous  to 
the  existing  life  and  property  tariff 
provisions  that   pipelines   have   filed 
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pursuant  to  18  CFR  2.78(a)(4)  of  the 
Commission's  rules  of  practice  and 
procediu-e.  This  emergency  relief 
mechanism  has  in  the  past  been  used 
to  grant  relief  from  curtailment  which 
would  have  resulted  in  danger  to  life, 
health,  and  physical  property.  In 
drafting  the  present  rule,  the  Commis- 
sion drew  on  this  experience  so  that 
during  this  Interim  period.  Interstate 
pipelines  may  provide  relief  from  cur- 
tailment to  high-priority  users  and  es- 
sential agricultural  users  under  a 
mechanism  with  which  they  are  famil- 
iar and  which  they  have  successfully 
utilized  in  the  past.  Tariff  sheets  filed 
by  pipelines  to  implement  the  interim 
rule  may  incorporate  by  reference  ap- 
propriate provisions  of  the  interim 
rule. 

Section  4  of  the  Natural  Gas  Act  re- 
quires interstate  pipelines  to  file  tariff 
sheets  reflecting  any  change  In  their 
curtailment  plans.  In  compliance  with 
the  direction  of  Congress  to  carry  out 
the  Intent  expressed  In  section  401  to 
the  "maximum  extent  practicable" 
(section  401(a)),  the  Commission  has 
determined  to  make  the  rule  effective 
April  1,  1979,  rather  than  March  9, 
1979.  The  April  1,  1979  effective  date 
of  the  Interim  rule  is  required  to  pro- 
vide adequate  time  for  submission  of 
tariff  sheets,  comment,  and  analysis 
and  action  upon  the  tendered  tariff 
sheets. 

The  rule  proposed  for  comment  re- 
flected the  Initial  proposal  of  the  Sec- 
retary of  Agriculture  and  the  per- 
ceived need  to  apply  an  alternative 
fuel  test  In  a  reasonably  practicable 
manner.  The  Interim  Final  Rule  of 
the  Department  of  Agriculture  Is  dif- 
ferent from  that  Initial  USDA  propos- 
al with  respect  to  certification  of  volu- 
metric requirements.  The  Commission 
has  been  impressed  by  the  many  com- 
ments it  received  to  the  effect  that  the 
initial  proposal  by  the  Commission 
would  not  take  accoimt  of  the  impacts 
of  past  curtailments  and  that  It  failed 
to  reflect  Congressional  Intent  with  re- 
spect to  evaluation  of  the  economic 
practicability  and  reasonable  availabil- 
ity of  alternative  fuels.  Therefore,  the 
final  rule  incorporates  by  reference 
the  Secretary  of  Agriculture's  certifi- 
cations. The  Commission  believes  that 
this  change  brings  into  harmony  the 
various  rules  required  to  implement 
section  401  for  the  interim  period. 

Under  our  January  10.  1979  notice  of 
the  proposed  rule,  the  maxlmimi 
volume  of  gas  which  could  be  delivered 
to  the  essential  agricultural  user  was 
the  lesser  of  the  volumes  the  user 
would  receive  imdcr  the  presently  ef- 
fective curtailment  plan  or  the  user's 
highest  voliune  of  gas  in  calendar 
years  1976.  1977  and  1978.  There  were 
many  comments  to  the  effect  that  the 
proposed  riile  would  not  take  Into  ac- 
count the  possibility  that  an  agricul- 
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tural  user  of  natural  g»s  might  have 
been  curtailed  in  the  past  and  en- 
forced to  resort  to  fuel  that  did  not 
meet  the  alternative  fuel  test  estab- 
lished in  section  401.  There  are  also 
comments  respecting  a  conflict  among 
USDA  and  Commission  resposibilities. 
These  issues  have  been  resolved  in  the 
interim  final  rule  by  referencing  the 
Secretary  of  Agriculture's  certifica- 
tion. 

Interstate  pipelines  are  required  to 
meet  the  supply  deficiencies  of  essen- 
tial agricultural  users  up  to  the  lesser 
of  the  amount  of  the  volumetric  re- 
quirement certified  by  the  Secretary 
of  Agriculture  or  the  amount  of  natu- 
ral gas  the  pipeline  is  obligated  to 
supply  under  the  applicable  contract 
between  the  pipeline  and  the  custom- 
er. For  customers  served  by  a  local  dis- 
tribution company  the  local  distribu- 
tion "company  may  call  upon  their  in- 
terstate pipeline  suppliers  to  meet 
supply  deficiencies  of  essential  agricul- 
tural users  up  to  the  lesser  of  the  volu- 
metric requirements  certified  by  the 
Secretary  of  Agriculture  or  the  total 
obligation  specified  in  the  contract  be- 
tween the  local  distribution  company 
and  the  pipeline.  For  a  ciistomer 
served  by  more  than  one  interstate 
pipeline,  the  deficiencies  will  be  served 
in  proportion  to  deliveries  by  those 
pipelines  in  the  corresponding  period 
of  1978. 

The  contractual  entitlement  for  an 
essential  agricultural  liser  shall  not  be 
diminished  because  the  essential  agri- 
cultural user's  contract  with  its  direct 
interstate  pipeline  supplier  is  on  an  in- 
terruptible  basis  or  because  all  or  part 
of  the  local  distributor's  contract  with 
any  of  its  interstate  pipeline  suppliers 
is  on  an  interruptible  basis. 

An  essential  agricultural  user  will 
first  evaluate  the  volume  of  natural 
gas  it  estimates  the  user  will  require 
for  high-priority  users  and  essential 
agricultural  uses  for  a  particular  cur- 
tailment period  and  will  subtract  from 
those  requirements  its  available  gas 
supply  from  all  sources,  including  in- 
trastate and  self-help  sources  available 
to  serve  such  uses  for  the  same  period. 
If  the  available  supply  for  a  particular 
curtailment  period  is  less  than  the  re- 
quirements for  that  period,  the  high- 
priority  user  or  essential  agricultural 
user  can  attribute  the  deficiency  to  its 
direct  suppliers  by  dividing  (1)  the 
volume  such  direct  supplier  supplied 
to  the  eligible  end-user  for  the  corre- 
sponding curtailment  period  of  1978 
by  (ii)  the  sum  of  the  volumes  sup- 
plied the  user  by  all  such  direct  suppli- 
ers during  the  curtailmant  period. 

The  local  distribution  company  shall 
make  the  computation  for  residential 
and  small  commercial  customers  and 
attribute  deficiencies  among  its  direct 
interstate  pipeline  suppliers.  The  local 
distribution  company  shall  utilize  the 
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same  method  of  attribution  as  de- 
scribed above  for  its  other  high-prior- 
ity uses  and  essentitd  agricultural  uses. 
To  the  extent  that  supply  increases.  It 
is  the  responsibility  of  the  end -user  or 
the  local  distribution  company  to  re- 
calculate the  supply  deficiency. 

Interstate  pipelines  will  receive  re- 
quests for  adjustments  of  ciutailment 
levels  from  their  direct  sale  customers 
or  their  local  distribution  companies 
on  behalf  of  high-priority  users  or  es- 
sential agricultural  users  in  order  to 
correct  supply  deficiencies.  Interstate 
pipelines,  subject  to  certain  excep- 
tions, are  Instructed  to  grant  the  ad- 
justments up  to  the  lesser  of  the 
supply  deficiency  or  the  supply  obliga- 
tion. The  interstate  pipeline's  supply 
obligation  to  direct  high-priority  users 
is  limited  to  the  high-priority  users' 
requirements  in  the  presently  effec- 
tive curtailment  plan  of  the  interstate 
pipeline.  The  interstate  pipeline's 
supply  obligation  to  direct  essential 
agricultural  users  is  limited  to  the  re^ 
quirements  certified  by  the  Secretary 
of  Agriculture  as  long  as  those  require- 
ments do  not  cause  a  direct  end-user 
to  exceed  its  contractual  entitlement 
with  the  Interstate  pipeline  or  a  \i 
distribution  company  to  exceed 
contractual  entitlement  with  the 
terstate  pipeline.  In  either  case.  c<-  \- 
tract  entitlement  would  be  determin.  d 
without  regard  to  contract  conditio  s 
which  permit  deliveries  to  be  inte*-- 
rupted  under  certain  circumstances. 

An  interstate  pipeline  will  reduce 
volumes  delivered  under  an  adjust- 
ment when  (1)  the  reduction  in  deliv- 
eries necessary  to  effect  the  adjust- 
ment would  cause  the  curtailment  of 
another  essential  agricultural  user  or 
high-priority  user,  .or  (2)  the  adjust- 
ment would  reduce  injection  into  stor- 
age by  the  interstate  pipeline  or  any 
of  its  customers  except  to  the  extent 
that  the  Commission  determines  upon 
complaint  that  the  storage  is  not  nec- 
essary to  serve  high-priority  uses  and 
essential  agricultural  uses.  No  adjust- 
ment may  be  granted  if  the  Interstate 
pipeline's  records  contain  Information 
which  conflicts  with  statements  of  the 
local  distribution  company  or  direct 
sale  customer. 

The  limitations  on  adjustments  to 
curtailment  plans  which  would  reduce 
deliveries  to  essential  agricultural 
users  or  high-priority  users  reflect  t^ie 
statutory  mandate  in  section  401C.^. 
The  provisions  that  adjustments  be  al- 
tered if  they  would  reduce  pipeline  Jr 
customer  storage  for  high-priority  or 
agricultural  uses  reflects  the  DOE 
Rule  and  Is  in  response  to  the  com- 
ments of  numerous  pipelines  con- 
cerned wfth  the  normal  filling  of  stor- 
age reservoirs  during  the  summer 
season. 

The  Commission's  nile  provides 
filing  requirements  to  insure  that  the 


Interstate  pipeline  wiU  have  sufficient 
data  to  examine  when  It  considers  the 
request  for  waiver.  The  subsequent 
notice  of  adjustments  by  the  Commis- 
sion will  insure  that  all  customers  and 
the  Commission  staff  will  be  able  to 
analyze  whether  the  adjustment  com- 
piles with  this  rule. 

The  proposed  Interim  rule  provided 
for  remedy  if  the  Commission  deter- 
mined that  a  willful  and  knowing  vio- 
lation of  the  regulations  took  place. 
The  final  interim  rule  more  closely 
tracks  the  Natural  Oas  Act  by  provid- 
ing for  a  remedy  whenever  the  Com- 
mission determines  that  a  violation  of 
this  regulation  has  occurred.  Since  the 
tariff  filing  contemplated  herein  Is 
pursuant  to  section  4  of  the  Natural 
Oas  Act.  remedial  action  pursuant  to 
section  20  of  the  Natural  Oas  Act  can 
be  Initiated  upon  potential  violation  of 
the  Natural  Oas  Act.  The  question  of 
knowledge  and  belief  is  a  matter  for  a 
trier  of  fact. 

Some  comments  argued  that  the 
proposed  termination  date  should  be 
eliminated  so  that  if  the  permanent 
rule  is  not  promulgated  by  the  intend- 
ed date,  this  rule  would  continue.  The 
Commission  has  decided  not  to  accept 
this  suggestion.  In  connection  with  the 
proposed  permanent  rule  for  imple- 
mentation of  section  401.  RM79-15, 
the  Commission  asked  whether  the 
proposed  effective  date  should  be  post- 
poned. Should  it  be  decided  in  that 
proceeding  not  to  implement  the  per- 
manent rule  on  November  1,  1979.  the 
Commission  will  then  address  the 
question  of  what  interim  curtailment 
arrangements  should  be  used  to  imple- 
ment section  401  beyond  the  sched- 
uled termination  date  of  this  rule. 

This  decision  to  retain  a  fixed  expi- 
ration date  reflects  Commission  con- 
cern that  the  interim  rule  promulgat- 
ed herein,  while  adequate  for  the  next 
summer  season,  might  not  be  adequate 
during  next  winter's  heating  season. 
Should  the  Commission  decide  not  to 
implement  the  permanent  rule  by  No- 
vember 1,  1979,  or  if  it  is  not  possible, 
as  now  planned,  to  implement  the  per- 
manent rule  on  certain  pipeline  sys- 
tems, it  might  be  reasonable  to  extend 
the  effectiveness  of  this  rule  with  ap- 
propriate modifications:  alternatively 
it  might  be  preferable  to  develop  a  dif- 
ferent interim  procedure.  When  and  If 
it  becomes  necessary  to  re-examine 
this  issue,  the  Commission  will  reopen 
this  proceeding  or  hold  a  new  proceed- 
ing to  determine  a  rule  for  the  next 
winter  heating  season.  However,  that 
issue  is  at  best  premature  and  may 
never  arise. 

This  interim  rule  is  a  contingency 
plan.  It  will  only  come  into  effect  if 
there  is  a  threat  of  curtailment  of  a 
high-priority  user  or  an  essential  agri- 
cultural user.  If  a  distributor  or  an  in- 
terstate natural  gas  pipeline,  as  appro- 


priate, can  serve  the  agricultural  or 
high-priority  requirements  there  will 
be  no  need  to  request  relief  under  this 
rule.  If  gas  supplies  are  as  now  antici- 
pated, they  should  be  sufficient  so 
that  agrictiltural  requirements  can  be 
met  without  the  need  to  resort  to  the 
provisions  of  this  rule  for  relief.  The 
agricultural  sector  consumes  large  vol- 
umes of  natural  gas  during  the 
summer  period.  If  the  gas  supply  and 
demand  balance  should  be  different 
than  anticipated,  the  provisions  of  this 
rule  will  be  available  to  protect  essen- 
tial agricultural  users  from  curtail- 
ment. 

The  Commission  agrees  with  the 
many  commentators  who  emphasized 
that  the  agricultural  sector  is  dynamic 
and  its  needs  for  natural  gas  are  con- 
stantly shifting.  The  agricultural  com- 
munity has  been  subject  to  ciirtail- 
ments  in  the  past  but,  even  so,  it  has 
been  able  to  increase  production.  The 
Commission  intends  that  its  section 
401  program,  consisting  of  several 
components  of  which  this  rule  is  one, 
provide  access  to  natural  gas  supplies 
adequate  to  assure  that  agriculture 
continues  to  be  able  to  expand  its  pro- 
ductivity. The  Commission's  proposed 
direct  purchase  plan  for  agricultural 
users.  Docket  No.  RM79-18.  would,  if 
adopted,  insure  the  availability  of  nat- 
ural gas  for  new  or  expanded  uses  of 
natural  gas. 

A  major  issue  attendant  to  imple- 
menUtion  of  the  USDA,  DOE  rule. 
CoRunission  interim  and  Commission 
permanent  rules  pursuant  to  section 
401  is  what  provision,  if  any,  should  be 
made  for  agricultural  load-growth. 
The  Secretary  of  Agriculture's  rule 
certifying  essential  agricultural  use  of 
natural  gas,  which  is  embodied  in  this 
rule,  permits  certain  types  of  load- 
growth.  The  Commission's  rule  re- 
flects Its  present  belief  that  the  USDA 
definition  represents  a  reasonable  res- 
olution of  the  load-growth  issue  for 
the  period  April  1,  1979  to  November 
1,  1979.  The  Commission  in  its  rule 
has  removed  any  impediment,  under 
interstate  pipeline  curtailment  plans, 
to  receipt  of  the  certificated  volumes. 
However,  volumetric  limitations  in 
contracts  between  interstate  pipelines 
and  their  direct  cxistomers  or  local  dis- 
tribution companies  remain  applicable 
(but  without  regard  to  certain  con- 
tract provisions  permitting  interrup- 
tions by  the  pipeline).  Certification  re- 
quirements under  section  7  of  the  Nat- 
ural Oas  Act,  of  course,  remain  unaf- 
fected. Moreover,  the  Commission  rec- 
ognizes that  ^tTie~~a^ount,  if  any,  of 
load-growth  which  iihould  be  permit- 
ted is  a  vital  issuem  the  ongoing  rule- 
making for  the  piSrmanent  rule  under 
section  401.  By  its  action  in  this  inter- 
im rule  the  Commission  does  not 
intend  to  prejudge  the  result  for  the 
permanent  rule. 


RULES  AND  REGULATIONS 

Many  conunents  in  this  proceeding 
argued  that  Congress  intended  that  all 
essential  agricultural  users  on  USDA's 
list  shall  have  access  to  natural  gas 
from  Interstate  pipelines  at  rolled-in 
prices  to  meet  all  requirements.  Those 
advancing  this  Interpretation  of  sec- 
tion 401  would  not  distinguish  among 
demands  of  long-estabUshed  users, 
new  demands,  expanded  demands,  re- 
quirements currently  being  met  by  in- 
trastate pipelines,  requirements  met 
by  direct  purchases  or  any  other  tjrpe 
of  agricultural  requirement. 

Other  comments,  however,  assert 
that  section  401  does  not  provide  for 
unlimited  agricultural  access  to  pipe- 
line system  supplies.  It  has  been  point- 
ed out  that  section  401(a)  specifies 
what  a  "curtailment  plan  of  an  inter- 
state pipeline"  may  not  do. 

The  legislative  history  is  cited  by 
some  commentators  as  pertinent  here. 
The  House  provision  as  originally 
passed  stated  that  the  specification  of 
essential  agricultural  uses  "may  allow 
for  additional  amounts  necessary  in 
cases  in  which  production  capacities 
are  expanded  or  in  cases  in  which  new 
production  facilities  are  added."  A 
comparable  provision  in  the  bill  passed 
by  the  Senate  stated  that  the  require- 
ment of  essential  agricultural  tises 
would  apply  "(for  present  or  expanded 
capacity)  and  new  plants."  As  finally 
enacted  into  law  the  purpose  of  this 
section  is  to  insure  full  food  and  fiber 
production,  however,  the  bill  contains 
no  comparable  provision  allowing  for 
the  expanded  uses  or  new  uses  of  nat- 
ural gas.  t 

Another  reason  advanced  in  some 
comments  for  believing  that  Congress 
did  not  intend  such  expansion  of 
access  is  its  instructions  about  limiting 
revisions  of  pipeline  curtailment  plans 
and  avoiding  updating  base  periods. 
Section  401  of  NOPA  appears  to  con- 
template revision  of  curtailment  prior- 
ities within  presently  effective  curtail- 
ment plans.  The  Congress  was  cogni- 
zant of  the  potentially  disruptive 
effect  on  curtailment  plans  of  a  major 
shift  In  curtailment  policy  and  thus 
the  conference  report  states: 

For  purposes  of  Implementing  this  sec- 
tion, the  Commission  is  Instructed  to  reopen 
curtailment  plans  that  are  already  In  effect 
under  the  Natural  Gas  Act  only  to  the 
extent  necessary  to  adjust  those  plans  to 
bring  them  into  conformity  with  the  new 
curtailment  priority  schedule.  The  confer- 
ees were  concerned  that  these  changes  not 
burden  the  Commission  with  lengthy  pro- 
ceedings which  might  throw  existing  cur- 
tailment plans  Into  disarray.  Therefore,  the 
conference  agreement  Includes  the  term  "to 
the  maximum  extent  practicable"  to  assure 
that  the  Commission  has  the  necessary 
flexibility  in  implementing  any  ciianges. 
For  example,  the  conferees  do  not  intend 
the  reopening  of  curtailment  plans  for  this 
limited  purpose  to  result  in  adoption  of  a 
new  base  year  for  curtailment  purposes. ' 
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Some  comments  hold  that  to  reflect 
requirements  of  all  agricultural  uses 
that  are  not  presently  included  in 
pipeline  curtailment  plans  would  seem 
to  require  some  reopening  of  those 
plans.  These  parties  contend  that  the 
legislative  history  indicates  that  this 
was  not  the  intent  of  Congress.  Addl- 
tlonaUy,  section  605  of  the  PubUc  UtU- 
ity  Regulatory  Policies  Act  of  1978 
(PURPA),  which  requires  that  revi- 
sions in  base  periods  not  penalize  local 
distribution  companies  by  reducing 
these  requirements  where  the  reduc- 
tion is  due  to  conservation  measures, 
was  cited.  The  Joint  statement  report 
on  this  section  states: 

A  change  in  a  curtailment  plan  which 
does  not  require  an  updating  of  the  base 
period  data,  such  as  the  revisions  required 
in  Title  rv  of  the  Natural  Oas  Policy  Act  of 
1978  would  not  trigger  the  application  of 
this  section. 

Another  troublesome  question  con- 
cerns the  Natural  Oas  Act  require- 
ment that  curtailment  plans  be  found 
to  be  Just  and  reasonable.  One  party 
contended  that  a  curtailment  plan 
giving  some  users  100  percent  of  cur- 
rent requirements  while  others  were 
held  to  some  fixed  voliune  would  be 
unduly  preferential  the  thus  would 
not  satisfy  this  standard. 

One  comment  asserted  that  elimina- 
tion of  base  periods  for  agriculture 
would  result  In  substantial  shifts  In 
the  consumption  pattern  to  natural 
gas.  It  cited  a  report  which  found  that 
in  SIC  Code  20,  food  and  kindred 
products,  28.9  million  barrels  of  fuel 
oil  and  3.3  million  tons  of  coal  were 
used.  It  was  asserted  that  elimination 
of  base  periods  for  agriculture  could 
result  In  these  needs  being  shifted  to 
natural  gas  which  would  not  only  ad- 
versely affect  existing  natural  gas 
users  but  substantially  Increase  the 
overall  demand  for  natural  gas  and 
result  In  deepening  curtailments. 

Most  interstate  pipelines  curtail  ac- 
cording to  base  period  data  collected 
in  the  past.  These  base  periods  have 
not  been  updated  and  thus  do  not  re- 
flect new  customers,  attrition,  conser- 
vation, or  any  other  changes  that  may 
have  occurred  since  the  close  of  the 
base  period.  Nevertheless,  many  local 
distribution  companies  have  been  at- 
taching new  customers.  In  several  end- 
use  categories,  for  some  time.  The  ad- 
ditional customers  are  not  reflected  in 
Interstate  pipeline  curtailment  plans, 
thus  their  needs  have  been  served  by 
local  distribution  companies  out  of 
their  own  sources  of  supply.  There  are 
numerous  -  impacts  [>ossible  from  in- 
cluding these  consumers  In  pipeline 
base  period  data. 

The  Commission  recognizes  that  this 
is  a  vital  issue,  particularly  in  the  per- 
manent rule  and  intends  to  address 
the  controversy  in  that  proceeding.  In 
that  connection,  the  Commission  will 
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reconsider  the  comments  on  this 
matter  provided  in  this  docket.  Parties 
may  submit  additional  data,  views  and 
arguments  on  this  issue  in  the  pro- 
ceedings on  the  permanent  rule,  if 
they  wish. 

The  comments  of  certain  pipelines 
suggested  that  an  exemption  from  the 
filing  of  the  tariff  provision  contem- 
plated herein  be  included  in  the  rule. 
Such  an  exemption  provision  is  not 
necessary.  Section  502(c)  of  the  NGPA 
and  the  Commission's  regulations 
under  the  Natural  Oas  Act  provides 
the  mechanism  for  such  a  waiver  re- 
quest. Any  requests  by  pipelines  for 
waiver  of  the  filing  of  the  tariff  provi- 
sion should  be  accompanied  by  a  filing 
of  the  tariff  provision. 

Pursuant  to  S  154.51  the  Commission 
has  determined  that  good  cause  exists 
to  waive  9  154.22  of  the  Commission 
regulations  to  permit  the  filing  of 
tariff  sheets  to  become  effective  with 
less  than  30  days'  notice. 

C.  Sectiow-by-Sbctiow  SumcARY  or 
THE  Intkrim  Rule 

The  Commission's  interim  rule  adds 
a  new  Part  281.  Subpart  A.  to  the 
Commission's  rules  and  regulations 
under  Title  18  of  the  Code  of  Federal 
Regulations. 

ptntrosKj  381.101) 

This  section  states  that  it  is  the  pur- 
pose of  the  new  Subpart  A  of  Part  281 
to  provide  that  the  curtailment  plans 
of  interstate  pipelines  do  not.  to  the 
maximum  extent  practicable,  cause 
curtailment  of  deliveries  of  natural  gas 
for  essential  agricultural  uses  and  for 
high-priority  uses. 

PPLICABILITY  (§  381.103) 

Section  281.102  provides  that  sub- 
part A  applies  to  deliveries  during  the 
period  April  1.  1979,  through 'October 
31.  1979.  of  natural  gas  sold  by  an  in- 
terstate pipeline,  if  the  pipeline  is  cur- 
tailing its  deliveries  of  natural  gas  to 
direct  sales  customers  or  local  distribu- 
tion companies  to  such  an  extent  that 
the  direct  sales  customers  or  indirect 
sales  customers  are  experiencing  or 
will  experience  a  supply  deficiency  for 
high-priority  uses  or  essential  agricul- 
tural uses. 

DCriNITIONS  (9  381.103) 

This  section  defines  terms  used  in 
subpart  A.  The  following  definitions 
are  included: 

"Eligible  end-user"  is  defined  as  a 
high-priority  user  or  an  essential  agri- 
cultural user. 

"Essential  agricultural  use"  is  de- 
fined as  any  use  of  natural  gas  which 
is  certified  by  the  Secretary  of  Agri- 
culture as  an  "essential  agricultural 
use"     under    section     401(c)    of     the 
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NGPA.  as  identified  in  7  CFR  Parts 
2900  et  seq. 

"Essential  agricultural  user"  is  a 
person  who  uses  natural  gas  for  an  es- 
sential agricultural  use. 

'High-priority  use"  is  any  use  of  nat- 
ural gas  which  qualifies  the  user  as  a 
high-priority  user. 

"High-priority  user"  means  any 
person  who  uses  natural  gas  in  a  resi- 
dence, in  a  small  commercial  establish- 
ment, in  a  school  or  a  hospital,  or  for 
minimum  plant  protection  when  oper- 
ations are  shut  down,  for  police  pro- 
tection, for  fire  protection,  in  a  sanita- 
tion facility,  or  for  certain  other  emer- 
gency situations.  This  definition  is 
identical  to  that  in  the  DOE  rule. 

"Indirect  sale  customer"  of  an  inter- 
state pipeline  means  an  eligible  end- 
user  served  by  a  local  distribution 
company  served  by  an  interstate  pipe- 
line. 

This  section  also  defines  "curtail- 
ment period."  "direct  sale  customer." 
"residence."  "small  commercial  estal>- 
lishment."  "hospital."  "school."  and 
"local  distribution  company." 

TARIFF  FILING  REQUIREMEirrS  (9  381.104) 

Section  281.104  requires  Interstate 
pipelines  to  file  tariff  sheets  which 
allow  for  the  granting  of  adjustments 
to  the  otherwise  applicable  provisions 
of  their  curtailment  plans  to  carry  out 
the  new  subpart  A.  The  tariff  sheets 
must  be  filed  not  later  than  march  16. 
1979.  with  a  proposed  effective  date  of 
April  1.  1979. 

adjustment:  general  rule  (9  ssi.ios) 

Section  281.105(a)  authorizes  a 
direct  sale  customer  to  request  an  ad- 
justment from  each  of  its  direct  inter- 
state pipeline  suppliers  to  satisfy  its 
direct  supply  deficiencies  for  essential 
agricultural  uses  and  high-priority 
uses.  Subject  to  the  limits  of  9  281.108. 
the  interstate  pipeline  must  adjust  its 
currently  effective  curtailment  plan  to 
provide  for  delivery  to  the  direct  sale 
customer  of  volumes  of  natural  gas 
which  do  not  exceed  the  lesser  of  the 
direct  supply  deficiency  or  the  dlKET 
supply  obligation.  The  rules  for  deter- 
mining supply  deficiency  and  supt^ly 
obligation  are  found  in  99281.106  i^d 
281.107.  respectively. 

Under  9  281.105(b).  an  indirect  s.le 
customer  (other  than  a  residen\?lal 
user  or  a  small  commercial  establlih- 
ment  may  ask  each  of  its  local  distri- 
bution company  suppliers  to  request 
an  adjustment  from  each  of  the  inter- 
state pipeline  suppliers  of  such  local 
distribution  company  to  satisfy  the  in- 
direct sale  customer's  Indirect  supply 
deficiencies  (attributed  to  each  of  its 
interstate  pipeline  suppliers  in  accord- 
ance with  9  281.106(e)).  Subject  to 
9  281.108,  the  local  distribution  compa 
ny  may  receive  an  adjustment  in  the 
currently  effective  curtailment  plan  of 


each  of  its  interstate  pipeline  suppliers 
providing  for  delivery  to  the  local  dis- 
tribution company  of  volumes  of  natu- 
ral gas  which  do  not  exceed  the  lesser 
of  the  aggregate  attributed  indirect 
supply  deficiencies  of  all  of  these  indi- 
rect customers  or  the  pipeline's  indi- 
rect supply  obligation  on  account  of 
these  customers. 

A  local  distribution  company  may 
under  9  281.105(c)  request  an  adjust- 
ment from  each  of  its  direct  interstate 
pipeline  suppliers  to  satisfy  the  indi- 
rect supply  deficiencies  of  its  residen- 
tial and  small  commercial  establish- 
ment customers  for  high-priority  uses. 
Subject  to  9  281.108.  each  such  inter- 
state pipeline  shall  adjust  its  currently 
effective  curtailment  plan  to  provide 
for  delivery  to  the  local  distribution 
company  of  volumes  of  natural  gas 
which  do  not  exceed  the  lesser  of  the 
sum  of  the  indirect  supply  deficiencies 
of  such  customers  or  the  pipeline's  in- 
direct supply  obligations  with  respect 
to  such  customers. 

Finally,  provision  is  made  for  recal- 
culation of  supply  deficiency,  if  there 
Is  a  significant  change  in  the  supplies 
available  to  a  direct  sales  customer  or 
local  distribution  company. 

CALCTTLATION  OF  SUPPLY  DEFICIENCIES 
(9  381.106) 

Section  281.106  sets  forth  the 
method  by  which  the  various  supply 
deficiency  calculations  are  made  by 
eligible  end-users  and  by  local  distribu- 
tion companies. 

END  USERS 

Under  paragraph  (b)  of  this  section, 
an  eligible  end-user  computes  its  total 
supply  deficiency  as  (I)  the  estimated 
volume  of  natural  gas  required  by  the 
eligible  end-user  for  a  particular  cur- 
tailment period  to  satisfy  such  users 
high-priority  uses  or  Its  essential  agri- 
cultural uses,  minus  (ii)  the  estimated 
volume  of  natural  gas  available  to  the 
eligible  end-user  from  all  sources  and 
for  the  same  period  to  meet  Its  high- 
priority  uses  and  essential  agricultural 
uses.  Eligible  end-users  attribute  their 
total  supply  deficiency  in  accordance 
with  9  281.106(e)  among  all  Interstate 
pipeline  direct  suppliers  and  Its  local 
distribution  company  direct  suppliers. 
Direct  supply  deficiency  is  that  part  of 
the  total  deficiency  attributed  to  an 
interstate  pipeline  direct  supplier.  In- 
direct supply  deficiency  is  that  part  of 
the  total  deficiency  attributable  to  a 
local  distribution  company  direct  sup- 
plier. (See  below  for  explanation  of  at- 
tributable indirect  deficiency). 

LOCAL  DISTRIBUTION  COMPANIES 

Under  paragraph  (c).  a  local  distri- 
bution company  computes  a  total 
supply  deficiency  for  all  its  residential 
and  small  commercial  customers  as 
the  volume  of  natural  gas  the  residen- 
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tial  and  small  commercial  customers 
will  require,  for  a  particular  curtail- 
ment period,  to  satisfy  residential  and 
small  commercial  uses,  minus  the 
volume  of  natural  gas  the  local  distri- 
bution company  estimates  it  will  deliv- 
er to  such  eligible  end-users  In  the 
same  period.  Local  distribution  compa- 
nies attribute  total  supply  deficiencies 
for  these  customers  in  accordance 
with  9  281.106(e)  among  all  its  inter- 
state pipeline  direct  suppliers.  An  indi- 
rect supply  deficiency  for  residential 
and  small  commercial  uses  Is  the  defi- 
ciency so  attributed  to  a  particular 
direct  interstate  pipeline. 

Under  9  281.106(c)(2),  a  local  distri- 
bution company  attributes  the  indirect 
supply  deficiencies  of  each  of  its  eligi- 
ble end-users  among  all  the  interstate 
pipelines  which  are  direct  suppliers  of 
the  local  distribution  company.  The 
attributable  Indirect  supply  deficiency 
of  an  interstate  pipeline  is  the  indirect 
supply  deficiency  of  an  eligible  end- 
user  attributed  to  that  pipeline. 

ATTRIBUTION 

Section  281.106(e)  contains  the  rules 
for  attribution  of  supply  deficiencies 
to  particular  suppliers.  If  an  eligible 
end-user  (other  than  a  residential  user 
or  a  small  commercial  establislunent) 
receives  natural  gas  from  more  than 
one  direct  supplier  (that  is,  directly 
from  more  than  one  Interstate  pipe- 
line or  local  distribution  company 
served  by  an  interstate  pipeline),  the 
fraction  of  such  end-user's  total 
supply  deficiency  attributable  to  each 
such  direct  supplier  shall  be  deter- 
mined by  dividing  (i)  the  volume  such 
direct  supplier  supplied  to  the  eligible 
end-user  for  the  corresponding  curtail- 
ment period  of  1978  by  (ii)  the  sum  of 
the  volumes  supplied  by  all  such  direct 
suppliers  of  the  eligible  end-user 
during  that  curtailment  period.  If  a 
local  distribution  company  Is  directly 
supplied  by  more  than  one  direct  sup- 
plier, the  fraction  of  the  total  supply 
deficiency  for  its  residential  and  small 
commercial  users  and  the  indirect 
supply  deficiency  of  Its  eligible  end- 
users  which  is  attributable  to  a  partic- 
ular direct  supplier  shall  be  deter- 
mined by  dividing  (i)  the  volume  such 
direct  supplier  supplied  during  the 
corresponding  curtailment  pericxl  of 
1978  by  (11)  the  sum  of  the  volumes 
supplied  by  all  direct  suppliers  to  the 
local  distribution  company  during  that 
curtailment  peri(xl. 

CALCULATION  OF  SUPPLY  OBLIGATIONS  BY 
INTERSTATE  PIPELINES  ((  381.107) 

Section  281.107  sets  forth  the 
method  by  which  an  interstate  pipe- 
line calculates  its  direct  and  indirect 
supply  obligations. 


HIGH-PRIORITY  SUPPLY  OBLIGATION 

Direct  high-priority  supply  obliga- 
tion. {»lculated  by  an  interstate  pipe- 
line for  a  curtailment  period  with  re- 
spect to  a  direct  sale  customer,  is  equal 
to  the  maximum  volume  of  natural 
gas  the  direct  sale  customer  would  be 
entitled  to  purchase  for  high-priority 
use  under  that  interstate  pipeline's 
currently  effective  curtailment  plan. 

Indirect  high-priority  supply  obliga- 
tion, calculated  by  an  interstate  pipe- 
line for  a  curtailment  period  with  re- 
spect to  all  high-priority  users  which 
are  direct  customers  of  a  local  distri- 
bution company,  is  equal  to  the  maxi- 
mum volume  of  natural  gas  that  the 
local  distribution  company  would  be 
entitled  to  purchase  under  the  pipe- 
line's currently  effective  curtailment 
plan  on  account  of  all  the  high-prior- 
ity uses  of  such  customers  to  the 
extent  such  uses  were  part  of  the  local 
distributions  company's  requirements 
included  in  such  curtailment  plan. 

ESSENTIAL  AGRICULTURAL  SUPPLY 
OBLIGATION 

(1)  Direct  The  direct  essential  agri- 
cultural supply  obligation  of  an  Inter- 
state pipeline  for  a  curtailment  period 
with  respect  to  an  essential  agricul- 
tural user  which  is  a  direct  sale  cus- 
tomer is  lesser  of: 

(i)  The  volume  certified  by  the  Sec- 
retary of  Agriculture  as  essential  agri- 
cultural volumetric  requirements  and 
calculated  under  7  CFR  2900.4:  or 

(11)  The  volume  which  may  be  deliv- 
ered by  the  interstate  pipeline  to  the 
direct  sale  customer  without  causing 
the  interstate  pipeline  to  violate  any 
provision  in  any  contract  to  which  the 
interstate  pipeline  is  a  party,  except 
those  contract  provisions  which  may 
otherwise  restrict  delivery  because  of 
supply  or  capacity  shortage  of  the  in- 
terstate pipeline. 

(2)  Indirect  The  indirect  essential 
agricultural  supply  obligation  of  inter- 
state pipeline  for  a  curtailment  period 
to  a  local  distribution  company  with 
respect  to  all  essential  agricultural 
users  which  are  direct  customers  of 
the  local  distribution  company  is  the 
lesser  of: 

(i)  The  sum  of  the  volumes  certified 
by  the  Secretary  of  Agriculture  as  es- 
sential agricultural  volumetric  require- 
ments for  all  such  essential  agricul- 
tural users  calculated  under  7  CFR 
2900.4;  or 

(ii)  The  volumes  which  may  be  deliv- 
ered by  the  interstate  pipeline  to  the 
local  distribution  company  without 
(fusing  the  interstate  pipeline  to  vio- 
late any  provision  of  any  contract  to 
which  the  interstate  pipeline  is  a 
party,  except  those  contract  provisions 
which  may  otherwise  restrict  delivery 
because  of  supply  shortage  or  capacity 
of  the  interstate  pipeline. 


ADJUSTMENTS  BY  INTERSTATE  PIPELINES 
(§381.108) 

This  section  provides  that  where  an 
adjustment  Is  granted  under  this  sub- 
part, the  Interstate  pipeline  will  deliv- 
er the  volumes  determined  under 
§281.105.  from  system  supplies.  Deliv- 
eries are  to  be  reduced  upon  recalcula- 
tion of  supply  deficiency  under 
§  281.106(f). 

Paragraphs  (b)  and  (c)  contain  limits 
on  the  pipeline's  obligation  to  make 
deliveries  pursuant  to  adjustments. 
Pipelines  must  reduce  volumes  deliv- 
ered under  adjustments,  in  an  equita- 
ble manner,  in  certain  cases  where 
such  adjustments  would  otherwise 
result  in  (1)  a  direct  or  indirect  supply 
deficiency;  (2)  a  downstream  interstate 
pipeline's  inability  to  meet  direct  and 
indirect  high-priority  supply  obliga- 
tions; or  reduction  of  deliveries  reason- 
ably necessary  for  Injection  Into  stor- 
age by  the  Interstate  pipeline  or  by 
any  of  its  customers  (except  where 
such  storage  is  not  reasonably  neces- 
sary to  serve  high-priority  uses  or  es- 
sential agricultural  uses). 

Paragraph  (c)  deals  with  inconsist- 
ent information  in  pipeline  records. 

FILINGS  AND  NOTICE  (§  381.100) 

This  section  contains  filing  require- 
ments for  end-users,  local  distribution 
companies,  and  interstate  pipelines. 

NOTICE.  COMPLAINT  AND  REMEDY 
(§  381.110) 

This  section  contains  procedures  by 
which  direct  sales  customer  or  local 
distribution  company  may  file  a  com- 
plaint, and  obtain  remedy,  of  a  viola- 
tion of  this  subpart. 

EXTRAORDINARY  RELIEF  (§  381.1 1 1) 

Under  this  section,  an  end-user  or 
other  person  may  obtain  extraordi- 
nary relief  under  the  Commission's  ex- 
isting niles. 

(Natural  Ots  Act.  as  amended,  15  U.8.C.  717 
et  teq.:  Public  Utility  Regulatory  Policies 
Act  of  1978.  Pub.  L.  95-617;  Natural  Oas 
Policy  Act  of  1978.  Pub.  L.  95-621.  92  sUt. 
3350:  Department  of  Energy  Organization 
Act.  Public  Law  95-91.  E.  O.  12009,  42  PR 
46267.) 

In  consideration  of  the  foregoing. 
Part  281,  Subpart  A,  Subchapter  I, 
Chapter  I  of  Title  18,  Code  of  Federal 
Regulations,  shall  read  as  set  forth 
below. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

Part  281,  Subpart  A,  Subchapter  I. 
Chapter  I  of  Title  18,  Code  of  Federal 
Regulations,  reads  as  follows: 
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PAtT  281— NATURAL  GAS 
CURTAILMENT 

S^pmi*  A— Interim  CwrtailnMfrt  lii<« 

Sec. 

351.101  PurpoM. 

281.102  Applicability. 

281.103  Definitions  and  cross  references. 

281.104  Tariff  fllln*  requirements. 

281.105  Adjustment:  General  rule. 

281.106  Calculation  of  supply  deficiencies. 

281.107  Calculation   of  supply   obligations 
by  Interstate  pipelines. 

281.108  Adjustments    by    IntersUte    pipe- 
lines. 

281.109  Pilings  and  notice. 

281.110  Notice,  complaint  and  remedy. 

281.111  Extraordinary  relief. 

ADTHOtmr:  Natural  Gas  Act.  as  amended. 
15  U.S.C.  717  et  seQ.:  Public  Utility  Regula- 
tory Policies  Act  of  1978.  Pub.  L.  95-617: 
Natural  Gas  Policy  Act  of  1978.  Pub.  L.  95- 
621.  92  sUt.  3350.  Department  of  Energy 
Organization  Act.  Pub.  U  95-91,  E.  O.  12009. 
42  FR  46267). 

Subport  A — Interim  Curfailmant  Rul* 

§  281.101     Purpose. 

The  purpooe  of  this  subpart  is  to  im- 
plement, on  an  interim  basis,  section 
401  of  the  NGPA  in  order  to  provide 
that  for  the  period  April  1,  1979, 
through  October  31.  1979,  the  curtail- 
ment plans  of  Interstate  pipelines  do 
not,  to  the  maximimfi  extent  practica- 
ble, cause  curtailment  of  deliveries  of 
natural  gas  for  essential  agricultural 
uses  and  for  high-priority  uses. 

§281.102    Applicability. 

This  subpart  applies  to  deliveries 
during  the  period  April  1,  1979, 
through  October  31,  1979,  of  natural 
gas  sold  by  an  interstate  pipeline,  if 
the  pipeline  is  curtailing  its  deliveries 
of  natural  gas  to  direct  sales  custom- 
ers or  local  distribution  companies  to 
such  an  extent  that  the  direct  sales 
customers  or  indirect  sales  customers 
are  experiencing  or  will  experience  a 
supply  deficiency  for  high-priority 
uses  or  essential  agricultural  uses. 

§  281.103     Derinitions  and  cross  references. 

(a)  Subpart  A  definitions.  For  pur- 
poses of  this  subpart: 

(1)  "Curtailment  period"  means  the 
daily,  monthly,  seasonal  or  annual 
curtailment  period  used  by  the  inter- 
state pipeline  in  its  curtailment  plan. 

(2)  "Direct  sale  customer"  means  an 
eligible  end-user  which  purchases  nat- 
ural gas  directly  from  an  interstate 
pipeline  and  consumes  such  natural 
gas  for  a  high-priority  use  or  an  essen- 
tial agricultural  use. 

(3)  "Eligible  end-user"  means  a  high- 
priority  user  or  an  essential  agricultur- 
al user. 

(4)  "Essential  agricultural  use" 
means  any  use  of  natural  gas  which  is 
certified  by  the  Secretary  of  Agricul- 
ture as  an  "essential  agricultural  use" 
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under  section  401(c)  of  the  NGPA.  as 
identified  in  7  CFR  Parts  2900,  et  aeq. 

(5)  "Essential  agricultural  user" 
means  a  person  who  uses  natural  gas 
for  an  essential  agricultural  use. 

(8)  "High-priority  use"  means  any 
use  of  natural  gas  which  qualifies  the 
user  as  a  high-priority  user. 

(7)  "High-priority  user"  means  any 
person  who  uses  natural  gas: 

(1)  In  a  residence; 

(ii)  In  a  small  commercial  establish- 
ment; 

(iii)  In  a  school  or  a  hospital;  or 

(Iv)  For  minimum  plant  protectiwi 
when  operations  are  shut-down,  for 
police  protection,  for  fire  protectio'^, 
in  a  sanitation  facility,  or  for  eme*- 
gency  situatioils  (including  environ- 
mental emergencies)  where  supple- 
mental deliveriea  of  natural  gas  tnay 
be  requested  ui^er  18  CFR  2.78(a)(4) 
to  forestall  irreparable  injury  to  life  or 
property. 

(8)  "Indirect  sale  customer"  of  an  in- 
terstate pipeline  means  an  eligible 
end-user  served  by  a  local  distributii^n 
company  served  by  an  interstate  pilf<i- 
line.  * 

(9)  "Residence"  means  a  dwellli\g 
using  natural  gas  predominantly  ijr 
residential  purposes  such  as  spa^e 
heating,  air  conditioning,  hot  water 
heating,  cooking,  clothes  drying,  and 
other  residential  uses  and  includes 
apartment  buildings  and  other  multi- 
unit  buildings. 

(10)  "Small  conunercial  establish- 
ment" means  any  establishment  (in- 
cluding institutions  and  local,  state 
and  Federal  Government  agencies)  en- 
gaged primarily  in  the  sale  of  goods  or 
services  where  natural  gas  is  used: 

(i)  In  amounts  of  less  than  50  Mcf  on 
a  peak  day  and 

(ii)  For  purposes  other  than  those 
involving  manufacturing  or  electric 
power  generation. 

(11)  "Hospital"  means  a  facility,  the 
primary  function  of  which  is  deliver- 
ing medical  care  to  patients  who 
remain  at  the  facility  Including  nurs- 
ing and  convalescent  homes.  Outpa- 
tient clinics  or  doctors'  offices  are  not 
included  in  this  definition. 

(12)  "School"  means  a  facility,  the 
primary  function  of  which  is  to  deliver 
instruction  to  regularly  enrolled  stu- 
dents in  attendance  at  such  facility. 
Facilities  used  for  l)oth  educational 
and  noneducational  activities  are  not 
Included  under  this  definition  unle^ 
the  latter  activities  are  merely  incld^- 
tal  to  the  delivery  of  instruction. 

(13)  "Local  distribution  company" 
means  a  local  distribution  company 
served  directly  by  an  interstate  pipte- 
line. 

(b)  Cross  references.— (I)  Supply  defi- 
ciency. For  rules  for  calculating 
supply  deficiency,  see  S  281.106. 


(2)  Supply  obligation.  For  rules  for 
calculating  supply  obligation,  see 
9  281.107. 

$281,104    Tariff  filing  requirements. 

(a)  Each  interstate  pipeline  shall  file 
tariff  sheets  which  allow  for  the 
granting  of  adjustments  to  the  other- 
wise applicable  provisions  of  its  cur- 
tailment plan  to  the  extent  necessary 
to  supply  the  essential  agricultural 
users  or  high-priority  uses  of  its  direct 
sale  customers  and  its  indirect  sale 
customers.  The  tariff  sheets  shall  pro- 
vide for  granting  adjustments  in  ac- 
cordance with  this  subpart  and  shall 
be  filed  not  later  than  March  16.  1979, 
with  a  proposed  effective  date  of  April 
1.  1979. 

S  281.105    Adjustment:  General  rule. 

(a)  Direct  sale  customer.  A  direct 
sale  customer  may  request  an  adjust- 
ment from  each  of  its  direct  interstate 
pipeline  suppliers  to  satisfy  its  direct 
supply  deficiencies  for  essential  agri- 
cultural uses  and  high-priority  uses. 
Subject  to  $281,108.  the  direct  sale 
customer  shall  receive  an  adjustment 
to  the  interstate  pipeline's  currently 
effective  curtailment  plan  to  provide 
for  delivery  to  the  direct  sale  customer 
of  volumes  of  natural  gas  which  do  not 
exceed  the  lesser  of  the  direct  supply 
deficiency  or  the  direct  supply  obliga- 
tion (determined  under  $  281.106(b) 
and  §  281.107(a)(2).  respectively). 

(b)  Indirect  sale  customer.  An  indi- 
rect sale  customer  (other  than  a  resi- 
dential user  or  a  small  commercial  es- 
tablishment) may  ask  each  of  its  local 
distribution  company  suppliers  to  re- 
quest an  adjustment  from  each  of  the 
Interstate  pipeline  suppliers  of  such 
local  distribution  company  to  satisfy 
the  indirect  sale  customer's  indirect 
supply  deficiencies.  The  local  distribu- 
tion company  shall  attribute  the  indi- 
rect supply  deficiency  to  its  interstate 
pipeline  suppliers  in  accordance  with 
$  281.106(e).  Subject  to  §281.108.  the 
local  distribution  company  may  re- 
ceive an  adjustment  in  the  currently 
effective  curtailment  plan  of  each  of 
its  interestate  pipeline  suppliers  pro- 
viding for  delivery  to  the  local  distri- 
bution company  of  volumes  of  natural 
gas  which  do  not  exceed  the  lesser  of 
the  sum  of  the  attributed  indirect 
supply  deficiencies  of  all  of  such  cus- 
tomers or  the  indirect  supply  obliga- 
tion with  respect  to  such  customers 
(determined  under  §§281.106(0(2)  and 
281.107(a)(2).  respectively). 

(c)  Locoi  distribution  companies.  A 
local  distribution  company  may  re- 
quest an  adjustment  from  each  of  its 
direct  interstate  pipeline  suppliers  to 
satisfy  the  indirect  supply  deficiencies 
of  its  residential  and  small  commercial 
establishment  customers  for  high-pri- 
ority uses.  Subject  to  §281.108.  the 
local   distribution   company   may   re- 


ceive an  adjustment  to  each  such  in- 
terstate pipeline's  currently  effective 
curtailment  plan  which  provides  for 
delivery  to  the  local  distribution  com- 
pany of  volumes  of  natural  gas  which 
does  not  exceed  the  lesser  of  the  sum 
of  the  indirect  supply  deficiencies  of 
such  customers  or  the  indirect  supply 
obligations  with  respect  to  such  cus- 
tomers (determined  under 
§281.106(c)(lKii)  and  9281.107(a)(2). 
respectively). 

(d)  Subsequent  notificatiorL  If  there 
is  a  change  in  the  available  supplies  a 
direct  sales  customers  or  local  distribu- 
tion company  used  to  calculate  its 
supply  deficiency.  It  shall  recalculate 
Its  supply  deficiency  as  required  by 
§  281.106(f).  If  the  supply  deficiency 
decreases,  the  direct  sales  customer  or 
local  distribution  company  shall  imme- 
diately notify  the  interstate  pipeline 
suppliers  of  any  decreased  supply  defi- 
ciency. (The  documents  required  In 
§  281.109  shall  be  mailed  within  3  days 
of  such  notification.)  If  the  supply  de- 
ficiencies Increase,  an  additional  ad- 
justment may  be  requested  In  accord- 
ance with  this  subpart. 

§281.106    Calculation   of  supply   deficien- 
cies. 

(a)  Scope.  This  section  sets  forth  the 
method  by  which: 

(1)  An  eligible  end-user  calculates  a 
total  supply  deficiency,  a  direct  supply 
deficiency,  and  an  indirect  supply  defi- 
ciency; and 

(2)  A  local  distribution  company  cal- 
culates: 

(i)  An  indirect  supply  deficiency  for 
Its  residential  and  small  commercial 
customers;  and 

(ii)  An  attributable  indirect  supply 
deficiency  for  its  other  customers 
which  are  eligible  end-users. 

(b)  Calculation  by  an  eligible  end- 
user.  (1)  Total  supply  deficiency.  An 
eligible  end-user  shall  compute  Its 
total  supply  deficiency  as: 

(1)  The  estimated  volume  of  natural 
gas  required  by  the  eligible  end-user 
for  a  particular  curtailment  period  to 
satisfy  such  user's  high-prlorlty  uses 
or  Its  essential  agricultural  uses,  minus 

(11)  The  estimated  volume  of  natural 
gas  available  to  the  eligible  end-user 
from  all  sources  and  for  the  same 
period  to  meet  Its  high-prlorlty  uses 
and  essential  agricultural  uses. 

(2)  Attribution  of  total  supply  defi- 
ciency to  direct  and  indirect  supply 
deficiencies.  (I)  The  eligible  end-user 
shall  attribute  Its  total  supply  defi- 
ciency In  accordance  with  paragraph 
(e)  of  this  section  among  all  Interstate 
pipeline  direct  suppliers  and  Its  local 
distribution  company  direct  suppliers. 
The  direct  supply  deficiency  is  that 
part  of  the  total  deficiency  attributed 
under  paragraph  (e)  of  this  section  to 
an  intersUte  pipeline  direct  supplier. 
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(ii)  The  indirect  supply  deficiency  Is 
that  part  of  the  total  deficiency  attrib- 
utable under  paragraph  (e)  of  this  sec- 
tion to  a  local  distribution  company 
direct  supplier. 

(c)  CalctUation  by  loccU  distribution 
companies.— il)  Residential  and  small 
commercial  customers.  (1)  The  local 
distribution  company  shall  compute  a 
total  supply  deficiency  for  all  Its  resi- 
dential and  small  commercial  custom- 
ers as: 

(A)  The  volimie  of  natural  gas  the 
residential  and  small  commercial  cus- 
tomers will  require,  for  a  particular 
curtailment  period,  to  satisfy  residen- 
tial and  small  commercial  uses,  minus 

(B)  The  volume  of  natural  gas  the 
local  distribution  company  estimates  it 

--^11  deliver  to  such  eligible  end-users 
in  the  same  period. 

(ilMA)  The  local  distribution  compa- 
ny shall  attribute  the  total  supply  de- 
ficiency In  subdivision  (1)  of  this  sub- 
paragraph In  accordance  with  para- 
graph (e)  of  this  section  sunong  all  its 
Interstate  pipeline  direct  suppliers. 

(B)  The  indirect  supply  deficiency 
for  residential  and  small  commercial 
uses  Is  that  part  of  the  total  supply  de- 
ficiency attributed  under  paragraph 
(e)  of  this  section  to  a  particular  direct 
Interstate  pipeline  supplier  of  the  local 
distribution  company. 

(2)  Other  customers  which  are  eligi- 
ble end-users.  (DA  local  distribution 
company  shall  attribute  under  para- 
graph (e)  of  this  section  the  Indirect 
supply  deficiencies  of  each  of  Its  eligi- 
ble end-users  (calculated  under  para- 
graph (b)(2)  of  this  section)  among  all 
the  interstate  pipelines  which  are 
direct  suppliers  of  the  local  "sdistribu- 
tlon  company. 

(ii)  That  part  of  the  indirect  supply 
deficiency  of  an  eligible  end-user 
which  the  local  distribution  company 
attributes  to  a  particular  Interstate 
pipeline  supplier  Is  the  attributable  In- 
direct deficiency  of  such  Interstate 
pipeline. 

(d)  Inconsistency  with  supplier  rec- 
ords. If  the  local  distribution  compa- 
ny's records  contain  information 
which  conflicts  with  the  Indirect 
supply  deficiency  of  a  particular  eligi- 
ble end-user,  the  local  distribution 
company  may  not  request  an  adjust- 
ment on  behalf  of  such  eligible  end- 
user. 

(e)  AttHbution—il)  Definition.  For 
purposes  of  this  section,  "direct  suppli- 
er" means,  with  respect  to  an  end-user, 
an  interstate  pipeline  or  local  distribu- 
tion company  which  directly  supplies 
such  end-user,  and,  with  respect  to  a 
local  distribution  company,  an  Inter- 
state pipeline  which  directly  supplies 
such  local  distribution  company. 

(2)  Eligible  end-users.  If  an  eligible 
end-user  (other  than  a  residential  user 
or  a  small  commercial  establishment) 
receives  natural  gas  from  more  than 
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one  direct  supplier,  the  fraction  of 
such  end-user's  total  supply  deficiency 
(calculated  under  paragraph  (b)(2)  of 
this  section)  attributable  to  each  such 
direct  supplier  shall  be  determined  by 
dividing  (i)  the  volume  such  direct 
supplier  supplied  to  the  eligible  end- 
user  for  the  corresponding  curtailment 
period  of  1978  by  (ID  the  sum  of  the 
volumes  supplied  by  all  such  direct 
suppliers  of  the  eligible  end-user 
during  that  curtailment  period. 

(3)  Local  distribution  companies.  If 
a  local  distribution  company  Is  directly 
supplied  by  more  than  one  direct  sup- 
plier, the  fraction  of  the  total  supply 
deficiency  for  its  residential  and  small 
commercial  users  and  the  indirect 
supply  deficiency  of  Its  eligible  end- 
users  (both  calculated  under  para- 
graph (c)  of  this  section)  which  Is  at- 
tributable to  a  particular  direct  suppli- 
er shall  be  determined  by  dividing  (I) 
the  volume  such  direct  supplier  sup- 
plied during  the  corresponding  curtail- 
ment period  of  19*78  by  (ID  the  sum  of 
the  volumes  supplied  by  all  direct  sup- 
pliers to  the  local  distribution  com- 
pany during  that  curtailment  period. 

(f)  Recalculation  of  volumes.  (1)  To 
the  extent  there  Is  a  change  In  availa- 
ble supplies  used  to  calculate  a  supply 
deficiency  under  this  section,  the  eligi- 
ble end-user  or  the  local  distribution 
company  shall  recalculate  the  supply 
deficiency  Qnder  this  section. 

(2)  An  Interstate  pipeline  at  any 
time  may  require  any  local  distribu- 
tion company  or  direct  sales  customer, 
and  a  local  distribution  company  at 
any  time  may  require  any  eligible  end- 
user,  to  recalculate  supply  deficiency 
for  which  such  company,  customer  or 
user  is  eligible  to  receive  an  adjust- 
ment under  this  subpart. 

$  281.107    Calculation  of  supply  obligations 
by  interstate  pipelines. 

(a)  In  general— (I)  Scope.  This  sec- 
tion sets  forth  the  method  by  which 
an  interstate  pipeline  calculates  its 
direct  and  Indirect  high-priority 
supply  obligations  and  Its  direct  and 
indirect  essential  agricultural  supply 
obligation. 

(2)  Direct  and  indirect  supply  obli- 
gation. (I)  Direct  supply  obligation  Is 
the  sum  of  direct  high-priority  supply 
obligation  and  direct  essential  agricul- 
tural supply  obligation. 

(11)  Indirect  supply  obligation  is  the 
sum  of  indirect  high-priority  supply 
obligation  and  indirect  essential  agri- 
cultural supply  obligation. 

(b)  High-priority  supply  obliga- 
tion.—(I)  Direct  high-priority  supply 
obligation.  The  direct  high-priority 
supply  obligation  is  calculated  by  each 
interstate  pipeline  for  a  particular  cur- 
tailment period  with  respect  to  a  par- 
ticular high-priority  user  which  Is  a 
direct  sale  customer.  The  high-priority 
direct  supply  obligation  Is  equal  to  the 
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maximum  volume  of  natural  gas  the 
direct  sale  customer  would  be  entitled 
to  purchase  for  high-priority  use 
under  that  interstate  pipeline's  cur- 
rently effective  curtailment  plan. 

(2)  Indirect  high-priority  supply  ob- 
ligation. The  indirect  high-priority 
supply  obligation  is  calculated  by  each 
interstate  pipeline  for  a  particular  cur- 
tailment period  to  a  local  distribution 
company  with  respect  to  all  high-pri- 
ority users  which  are  indirect  sales 
customers  and  is  equal  to  the  maxi- 
mum volume  of  natural  gas  that  the 
local  distribution  company  would  be 
entitled  to  purchase  under  that  inter- 
state pipeline's  currently  effective  cur- 
tailment plan  on  account  of  all  the 
high-priority  uses  of  such  customers, 
which  uses  were  part  of  the  local  dis- 
tribution company's  requirements  in- 
cluded in  such  curtailment  plan. 

(c)  Essential  agricultural  supply  ob- 
ligation.—(.1)  Direct  essential  agricul- 
tural supply  obligation.  The  direct  es- 
sential agricultural  supply  obligation 
of  an  interstate  pipeline  for  a  particu- 
lar curtailment  period  with  respect  to 
an  essential  agricultural  user  which  is 
a  direct  sale  customer  of  the  interstate 
pipeline  is  the  lesser  of: 

(i)  The  volume  certified  by  the  Sec- 
retary of  Agriculture  as  essential  agri- 
cultural volumetric  requirements  and 
calculated  under  7  CFR  2900.4;  or 

(11)  The  volume  which  may  be  deliv- 
ered by  the  interstate  pipeline  to  the 
direct  sale  customer  without  causing 
the  interstate  pipeline  to  exceed  any 
volumetric  limitations  set  out  in  the 
contract  between  the  interstate  pipe- 
line and  such  direct  sale  customer 
(without  regard  to  any  contract  provi- 
sion which  would  otherwise  restrict 
delivery  because  of  supply  or  capacity 
shortage  of  the  interstate  pipeline). 

(2)  Indirect  essential  agricultural 
supply  obligation.  The  indirect  essen- 
tial agricultural  supply  obligation  of 
an  interstate  pipeline  for  a  particular 
curtailment  period  to  a  local  distribu- 
tion company  with  respect  to  all  essen- 
tial agricultural  users  which  are  direct 
customers  of  the  local  distribution 
company  is  the  lesser  of: 

(i)  The  sum  of  the  volumes  certified 
by  the  Secretary  of  Agriculture  as  es- 
sential agricultural  volumetric  require- 
ments for  all  such  essential  agricultur- 
al users  calculated  under  7  CFR 
2900.4;  or 

(ii)  The  volumes  which  may  be  deliv- 
ered by  the  interstate  pipeline  to  the 
local  distribution  company  without 
causing  the  Interstate  pipeline  to  vio- 
late any  volumetric  limitations  set  out 
In  the  contract  between  the  interstate 
pipeline  and  the  local  distribution 
company  (without  regard  to  any  con- 
tract provision  which  would  otherwise 
restrict  delivery  because  of  supply 
shortage  or  capacity  of  the  interstate 
pil>eline). 


RULES  AND  REGULATIONS 

§281.108    Adjustments  by  interstate  pipe- 
lines. 

(a)  Subject  to  the  provisions  of  para- 
graphs (b)  and(c)  of  this  section,  if  an 
adjustment  requested  under  this  sub- 
part is  granted,  in  whole  or  in  part, 
the  Interstate  pipeline  shall  deliver, 
from  system  supplies,  up  to  the  vol- 
umes determined  under  }  281.105. 

(2)  The  interstate  pipeline  shall 
reduce  deliveries  of  natural  gas  under 
an  adjustment  immediately  upon  noti- 
fication under  5  281.105(d)  of  the  re- 
duced volume  for  which  the  eligible 
end-user  or  local  distribution  company 
Is  eUgible. 

(b)  Any  tariff  fUing  under  9  281.104 
shall  contain  a  provision  under  which 
the  interstate  pipeline  will  reduce  vol- 
umes delivered  under  adjustments 
under  this  subpart,  in  an  equitable 
manner,  if  such  adjustments  would 
otherwise  result  In  the  reduction  of 
deliveries  of  natural  gas. 

(1)  To  a  direct  sale  customer  or  local 
distribution  company  to  any  level 
which  would  cause  a  direct  or  indirect 
supply  deficiency: 

(2)  To  an  interstate  pipeline  custom- 
er in  volumes  which  the  interstate 
pipeline  supplier  determines  Is  neces- 
sary for  Its  downstream  Interstate 
pipeline  to  meet  direct  and  indirect 
high-priority  supply  obligations  im- 
posed by  this  subpart;  or 

(3)  Which  the  intersUte  pipeline  de- 
termines is  reasonably  necessary  for 
Injection  Into  storage  by  the  Interstate 
pipeline  or  by  any  of  its  customers 
except  to  the  extent  the  Commission 
upon  complaint,  determines  that  such 
storage  is  not  reasonably  necessary  to 
serve  high-priority  uses  or  essential 
agricultural  uses. 

(c)  Inconsistent  information  con- 
tained in  supplier  records.  If  an  inter- 
state pipeline's  own  records  contain  in- 
formation which  directly  conflict  with 
the  statements  made  by  a  local  distri- 
bution company  or  direct  sale  custom- 
er under  {  281.109.  it  may  not  adjust 
its  currently  effective  level  of  curtail- 
ment for  such  local  distribution  com- 
pany or  direct  sale  customer,  in  ac- 
cordance with  this  subpart. 

$281,109    Filings  and  notice. 

(a)  Eligible  end-users  and  local  dis- 
tribution companies.  (1)  Any  request 
for  an  adjustment  made  by  an  eligible 
end-user  or  local  distribution  company 
shall  be  in  writing  and  shall  set  forth 
all  calculations  made  in  accordance 
with  9  281.106. 

(2)  The  request  shall  be  accompa- 
nied by  a  statement  that: 

(i)  The  numbers  used  in  such  calcu- 
lation are  accurate; 

(il)  The  calculation  was  made  in  ac- 
cordance with  the  provisions  of  this 
subpart;  and 


(ill)  The  intended  actual  end-use  of 
the  natural  gas  for  which  adjustment 
is  requested. 

(3)  The  request  shall  Include  a  state- 
ment by  each  eligible  end-user  (other 
than  residential  users  or  small  com- 
mercial establishments)  and  each  local 
distribution  company  that  the  vol- 
umes for  which  adjustment  is  request- 
ed will  be  used  only  for  a  high-priority 
use  or  essential  agricultrual  use. 

(4)  Statements  under  paragraphs  (a) 
(2)  and  (3)  of  this  section  shall  be 
signed  by  a  responsible  official  of  the 
requesting  party.  Such  official  shall 
swear  or  affirm  that  the  statements 
are  true  to  the  best  of  his  information, 
knowledge  and  belief. 

(b)  Interstate  pipeline.  (1)  Each  in- 
terstate pipeline  which  makes  deliv- 
eries of  natural  gas  pursuant  to  an  ad- 
justment under  this  subpart  shall  file 
a  statement  with  the  Commission  indi- 
cating: 

(i)  The  name  of  the  direct  sale  cus- 
tomer, the  volume  and  the  end-use  of 
natural  gas  delivered  under  this  sub- 
part; and 

(11)  The  name  of  the  local  distribu- 
tion company  customer,  its  high-prior- 
ity users  and  essential  agricultural 
users,  the  respective  volumes  and  the 
end-use  of  natural  gas  delivered  under 
this  subpart.  Use  by  residential  users 
and  small  commercial  establishments 
may  be  aggregated. 

(2)  The  filing  shall  be  made  within 
48  hours  of  the  commencement  of  de- 
liveries and  shall  Include  a  copy  of  the 
information  submitted  by  the  local 
distribution  company  or  direct  sale 
customer  under  paragraph  (a)  of  this 
section. 

9  281.110    Notice,  complaint,  and  remedy. 

(a)  Notice,  The  Commission  shall 
publish  In  the  Fkderal  Rcgistsb 
notice  of  all  adjustments  made  under 
this  subpart. 

(b)  Complaint  Any  direct  sale  cus- 
tomer or  local  distribution  company 
aggrieved  by  any  alleged  violation  of 
this  subpart  may  file,  within  43  days 
of  notice,  a  complaint  pursuant  to  9  1.6 
of  this  chapter. 

(c)  Remedy.  If  the  Commission  de- 
termines that  a  violation  of  this  sul>- 
part  has  occurred,  it  shall  take  what- 
ever action  it  deems  appropriate  in  the 
circumstances.  Such  action  may  in- 
clude, payback  in  kind  or  in  dollars  by 
the  person  t>enefiting  from  the  viola- 
tion. 

9  281.111     Extraordinary  relief. 

If  an  Interstate  pipeline  rejects  a  re- 
quest for  adjustment  under  9  281.108 
or  if  a  local  distribution  company  does 
not  request  an  adjustment  on  behalf 
of  an  eligible  end-user,  the  person  ag- 
grieved by  such  action  may  file  a  re- 
quest for  relief  from  curtailment 
under  9  1.7  of  the  Commission  Regula- 


tions. The  request  shall  contain  the  In- 
formation required  in  9  2.78(b)  of  the 
Commission  Regulations. 

(PR  Doc.  79-7297  Piled  3-9-79:  8:45  am) 
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[Docket  No.  RM79-9] 

PART  286— ADMINISTRATIVE 
PROCEDURES 

Final  Regulations  Providing  For  Stay 
of  Final  or  intorim  Rulos  Itsuod 
Undor  tho  NGPA 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Amendment  to  a  Final  Rule. 

SUMMARY:  The  Federal  Energy  Reg- 
ulatory Commission  is  amending  its 
final  rule  which  provided  a  procedure 
for  stay  of  interim  regulations  promul- 
gated pursuant  to  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
amendment  expands  the  rule  so  that 
it  will  encompass  applications  for  stay 
of  final  rules  issued  pursuant  to  the 
NGPA. 
EFFECTIVE  DATE:  March  2.  1979. 

FOR   FURTHER   INFORMATION 
CONTACT: 

Alexander  M.  Peters.  Office  of  the 
General  Counsel,  825  North  Capitol 
Street.  NE..  Washington.  D.C.  20426. 
(202) 275-4311. 

Background 

On  December  4.  1978.  the  Federal 
Energy  Regulatory  Commission  (Com- 
mission) promulgated  a  rule.  Docket 
No.  RM79-9.  which  provided  a  proce- 
dure for  stays  of  interim  regulations 
promulgated  pursuant  to  the  Natural 
Gas  Policy  Act  of  1978  (NGPA)  43  FR 
57598  (December  8,  1978).  While  some 
of  the  regulations  promulgated  pursu- 
ant to  the  NGPA  remain  as  interim 
rules,  the  Commission  has  begim  pro- 
mulgation of  final  rules  under  the 
NGPA.  The  Commission  believes  the 
stay  procedure  should  be  applicable  to 
final  rules,  as  well  as  interim  rules.  Ac- 
cordingly, the  Commission  is  amend- 
ing its  regulations  governing  stay  pro- 
cedures so  that  they  are  applicable  to 
final  rules. 

Findings  and  Conclusions 


RULES  AND  REGULATIONS 

(Administrative  Procedure  Act.  5  U.S.C.  551 
et  seq..  Natural  Gas  Policy  Act  of  1978.  Pub. 
L.  95-621.  Department  of  Energy  Organiza- 
tion Act,  Pub.  L.  95-91.  E.O.  12009.  42  FR 
46267.) 

Part  286.  Subchapter  I  of  Chapter  I 
of  Title  18.  Code  of  Federal  Regula- 
tions, is  amended  as  set  forth  below. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

Part  286  of  Subchapter  I  of  Chpater 
I  of  Title  18  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  in 
the  appropriate  place  the  word 
"final. "  The  regulation  will  read  as  fol- 
lows: 

PART  286— ADMINISTRATIVE 
PROCEDURES 

9  286.101     Application  for  sUy. 

(a)  General  rule.  Any  person  who  be- 
lieves that  any  provision  of  a  final  or 
Interim  regulation  issued  under  the 
Natural  Gas  Policy  Act  of  1978  is  un- 
lawful as  applied  to  such  person  may 
file  an  application  for  stay. 

(b)  Content  of  application.  •  •  • 

(3)  The  factual  and  legal  basis  for 
applicant's  contention  that  the  final 
or  interim  regulation  is  unlawful. 


[FR  Doc.  79-7300  Piled  3-9-79;  8:45  ami 


13473 


[Regulations  No.  41 


The  Commission  has  determined 
that  the  amendment  to  the  regulation 
should  be  effective  immediately.  Inas- 
much as  the  regulation  is  procedural, 
the  requirement  for  notice,  comment 
and  publication  30  days  prior  to  the 
effective  date  does  not  apply.  The 
final  regulation  is  effective  March  1. 
1979,  without  prior  notice  and  com- 
ment and  without  publication  30  days 
prior  to  the  effective  date. 


[1505-01-M] 

CHAPTER  VIII— SUSQUEHANNA 
RIVER  BASIN  COMMISSION 

PART  803— REVIEW  OF  PROJECTS 

Water  Conservation  Policy  and 
Standards  for  the  Susquehanna 
River  Basin 

Correction 

In  FR  Doc.  79-4567  appearing  at 
page  8867  In  the  issue  for  Monday. 
February  12,  1979,  the  heading  should 
have  appeared  as  set  forth  above. 


[1505-01-M] 

Title  20 — Employee's  Benefits 

CHAPTER  III— SOCIAL  SECURITY  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE 


PART  404— FEDERAL  OLD-AGE,  SUR- 
VIVORS, AND  DISABILITY  INSUR- 
ANCE 

Subpart  C — Basic  Computation  of 
Benefits  and  Lump  Sums 

Correction 

In  the  correction  to  FR  Doc.  78- 
36344  appearing  at  page  12418  in  the 
issue  for  Wednesday.  March  7,  1979.  in 
the  second  column  on  page  12418.  the 
bracket  in  the  heading  was  printed 
"[Regulation  No.  41"  and  should  be 
corrected  to  read  "[Regulations  No. 
41". 


[6560-01 -M] 

Title  21 — Food  and  Drugs 

CHAPTER  I— FOOD  AND  DRUG  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE 

[PRL  1073-5;  PAP  8H5n9/T43] 
SUftCHATTER  »— FOOD  AND  FOOD  PtOOUCTS 


? 


PART  193— TOLERANCES  FOR  PESTI-  , 
CIDES  IN  FOOD  ADMINISTERED  BY  ^ 
THE  ENVIRONMENTAL  PROTEC- 
TION AGENCY 

SUBCHAPTER  E— ANIMAt  FEEDS,  DRUGS,  AND 
RELATED  PRODUCTS 

PART  561— TOLERANCES  FOR  PESTI- 
CIDES  IN  ANIMAL  FEEDS  ADMINIS- 
TERED BY  THE  ENVIRONMENTAL 
PROTECTION  AGENCY 

Glyphosote 

AGENCY:    Office    of    Pesticide    Pro- 
grams,     Environmental       Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  food 
and  feed  additive  regulations  related 
to  the  experimental  use  of  the  plant 
growth  regulator  glyphosate  in  sugar- 
cane molasses.  The  regulations  weie 
requested  by  Monsanto  Co.  This  nlie 
will  permit  the  marketing  of  sjxgar- 
cane  molasses  while  further  ddta  Is 
collected  on  the  subject  plaiit^growth 
'  regulator. 
EFFECTfVE-BATErt^fectlve  March 
12,  1979. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Robert  Taylor.  Product  Man- 
ager (PM)  25,  Registration  DivlBion 
(TS-787).  Office  of  Pesticide  Pro- 
grams. EPA.  401  M  Street  SW.. 
Washington.  DC  20460  (202/755- 
7013). 

SUPrtiEMENTARY  INFORMATION: 
On  May  5.  1978.  the  EIPA  announced 
(43  FR  19449)  that  Monsanto  Agricul- 
tural Products  Co..  800  N.  Lindbergh 
Blvd..  St.  Louis.  MO  63166.  had  fUed  a 
food  additive  petition  (PAP  8H5179). 
This  petition  proposed  that  21  CFR 
193.235  and  561.253  be  amended  by  the 
establishment  of  regulations  permit- 
ting combined  residues  of  glyphosate 
(7V-(phosphonomethyl)glycine)  and  its 
metabolite  aminomethylphosphonic 
acid  in  sugarcane  molasses  resulting 
from  application  of  the  herbicide  to 
growing  sugarcane  in  a  proposed  ex- 
perimental program  with  a  tolerance 
limitation  of  0.15  part  per  million 
(ppm).  This  figxire  was  incorrect,  and 
should  have  read  15  ppm.  The  regula- 
tions were  proposed  in  accordance 
with  an  experimental  use  permit  (524- 
EUP-45)  that  is  being  issued  concur- 
rently under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended  in  1972.  1975. 
and  1978  (92  SUt.  819:  7  U.S.C.  136). 
No  comments  were  received  by  the 
Agency  in  response  to  this  notice  of 
filing. 

For  purposes  of  clarification,  the 
Agency  has  determined  that  the  regu- 
lation should  specify  that  the  residues 
result  in  sugarcane  molasses  from 
"plant  growth  regulator"  use  of  the 
sodium  salt  of  glyphosate  rather  than 
"herbicide"  use. 

The  scientific  data  reported  and 
other  relevant  material  have  been 
evaluated,  and  it  has  been  determined 
that  the  plant  growth  regulator  may 
be  safely  used  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  which  is  being  issued  concur- 
rently under  FIFRA.  It  has  further 
been  determined  that  since  residues  of 
the  plant  growth  regulator  may  result 
In  sugarcane  molass>es  from  the  agri- 
cultural uses  provided  for  In  the  ex- 
perimental use  permit,  the  feed  and 
food  additive  regulations  should  be  es- 
tablished and  should  Include  a  toler- 
ance limitation. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicologlcal  data  con- 
sidered in  support  of  the  proposed  to- 
lerances included  a  rabbit  acute  oral 
toxicity  study  with  a  mediim  lethal 
dose  (LDm)  of  3.8  grams  (g)/kilogram 
(kg)  of  txxly  weight  (bw).  a  90-day  rat 
feeding  study  with  a  no-observable- 
effect  level  (NOEL)  of  2.000  ppm.  a  90- 
day  dog  feeding  study  with  an  NOEL 
of  2.000  ppm.  two  rabbit  teratology 
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studies  with  an  NOEL  of  30  mlllignuns 
(mg)/kg  bw/day  (highest  dosage),  a 
two-year  dog  feeding  study  with  an 
NOEL  of  300  ppm,  a  three-generation 
rat  reproduction  study  with  an  NOEIL 
of  100  ppm.  an  18-month  mouse  feed- 
ing study  with  no  carcinogenic  poten- 
tial at  300  ppm  (highest  level  fed),  a 
two-year  rat  feeding  study  with  an 
NOEL  of  100  ppm.  a  hen  neurotoxicity 
study  (negative  at  7.5  g/kg  bw).  a 
mouse  dominant  lethal  study  (nega- 
tive at  10  mg/kg  bw)  (highest  dosage), 
a  host-mediated  mutagenicity  assay 
(negative),  an  Ames  test  (negative), 
and  a  Rec-assay  mutagenicity  test 
(negative). 

Desirable  studies  that  are  lacking  or 
to  be  repeated  are  teratology  studies, 
an  18-month  mouse  qpcogenicity 
study,  an  oncogenicity  study  In  a 
second  mammalian  species,  the  domi- 
nant lethal  mouse  study,  the  Ames 
test,  and  the  Rec-assay  mutagenicity 
test.  The  teratology  studies  on  hand 
together  with  the  reproduction  study 
showed  glyphosate  has  a  low  potential 
for  showing  adverse  effects  on  repro- 
duction. The  lifetime  rat  and  mouse 
studies  provide  adequate  assurance 
that  glyphosate  has  a  relatively  low 
oncogenic  potential.  In  a  letter  of 
August  29.  1978,  the  petitioner  agreed 
to  perform  the  above  studies  and  to 
remove  the  proposed  uses  from  the 
label  should  the  results  of  the  above 
studies  exceed  the  risk  criteria  for 
chronic  toxicity  as  stated  in  40  CFR 
162.)  1. 

Tolerances  have  previously  been  es- 
tablished for  glyphosate  residues  at 
levels  ranging  from  15  ppm  to  0.1  ppm. 
Food  additive  tolerances  in  connection 
with  experimental  programs  have 
been  previously  established  for  resi- 
dues of  glyphosate  in  potable  water 
and  sugarcane  molasses  at  0.1  ppm 
and  2  ppm.  respectively.  Feed  additive 
tolerances  for  residues  of  glyphosate 
have  previously  been  established  in 
dried  citrus  pulp  at  0.4  ppm  and  soy- 
bean hulls  at  20  ppm.  A  feed  additive 
regulation  (21  CFR  561.253)  has  also 
been  established  for  residues  of  gly- 
phosate in  sugarcane  molasses  at  2 
ppm  in  connection  with  an  experimen- 
tal program.  A  food  additive  tolerance 
(21  CFR  193.235)  has  been  established 
for  residues  of  glyphosate  in  palm  oil 
at  0.1  ppm. 

The  established  tolerances  contrit>- 
ute  at>out  8.9%  to  the  acceptable  daily 
Intake  (ADD.  which  is  0.05  mg/kg  bw/ 
day.  The  ADI  is  based  on  the  NOEL  of 
100  ppm  (5  mg/kg  bw/day)  in  the 
most  sensitive  species  (rat)  for  which 
chronic  toxicity  data  are  available 
using  a  100-fold  safety  factor.  The  pro- 
posed tolerances  will  contribute  an  ad- 
ditional 4.6%  of  the  ADI.  The  esUb- 
lished  tolerances  will  utilize  13.4%  of 
the  ADI.  Pending  tolerances  will  uti- 
lize an  additional  4.5%  of  the  ADI. 


The  total  of  all  established  and  pend- 
ing tolerances  for  glyphosate  will  uti- 
lize 17.9%  of  the  ADI.  The  maximum 
permissible  Intake  (MPI)  for  a  60-kg 
man  is  3  mg/day.  The  established 
tolerances  for  residues  of  glyphosate 
(40  CFR  180.364)  In  the  kidney  and 
liver  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  are  adequate  to 
cover  secondary  residues  resulting 
from  the  proposed  uses,  and  there  is 
no  reasonable  expectation  of  residues 
in  eggs.  milk,  and  the  meat,  fat.  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  (except 
kidney  and  liver). 

A  regulatory  action  was  pending 
against  glyphosate  based  on  Its  con- 
tamination with  AT-nltrosoglyphosate. 
but  this  was  resolved  because  no  de- 
tectable levels  are  present  in  raw  agrl- 
ciiltural  commodities,  nor  does  it  pose 
a  hazard  to  the  applicator. 

The  metabolism  of  glyphosate  is 
adequately  understood,  and  an  ade- 
quate analytical  method  (gas  chroma- 
tography using  a  phosphorus-specific 
flame  photometric  detector)  is  availa- 
ble for  enforcement  purposes.  No 
other  considerations  are  Involved  in 
establishing  the  proposed  tolerances. 
(A  related  document  establishing  a 
temporary  tolerance  for  residues  of 
glyphosate  on  sugarcane  appears  else- 
where in  today's  Fcderal  Recistzr.) 

Thus,  it  i.s  concluded  that  the  plant 
growth  regulator  may  be  safely  used 
in  accordance  with  the  provisions  of 
the  experimental  use  permit.  The 
plant  growth  regulator  Is  considered 
useful  for  the  purpose  for  which  toler- 
ances are  sought.  Therefore,  the  regu- 
lations establishing  tolerances  of  15 
ppm  in  sugarcane  molasses  by  amend- 
ing 21  CFR  193.235  and  561.253  are 
being  promulgated.  Accordingly  food 
and  feed  additive  regulations  are  es- 
tablished as  set  forth  below. 

Any  person  adversely  affected  by 
this  regulation  may.  on  or  before  April 
11.  1979.  file  written  objections  with 
the  Hearing  CHerk.  Environmental 
Protection  Agency.  Rm.  M-3708,  401 
M  St..  SW.  Washington.  DC  20460. 
Such  objections  should  be  submitted 
and  specify  the  provisions  of  the  regu- 
lation deemed  to  be  objectionable  and 
the  grounds  for  the  objections.  If  a 
hearing  Is  requested,  the  objections 
must  state  the  Issues  for  the  hearing. 
A  hearing  will  be  granted  If  the  objec- 
tions are  supported  by  grounds  legally 
sufficient  to  Justify  the  relief  sought. 

Effective  March  12.  1979.  21  CFR 
193.235  and  561.253  are  amended  as  set 
forth  below. 

(Section  409<cKl)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  [21  U.8.C. 
348(cXl)]). 


Dated:  February  22.  1979. 

Edwin  L.  Johnson. 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

1.  Part  193.  Subpart  A.  S  193.235.  is 
amended  by  revising  paragraphs  (b) 
and  (c)  to  read  as  follows: 

§193.235    Glyphosate. 


(b)  A  tolerance  of  15  parts  per  mil- 
lion Is  established  for  combined  resi- 
dues of  glyphosate  (^-(phosphonom- 
ethyDglyclne)  and  its  metabolite  ami- 
nomethylphosphonic acid  in  sugar- 
cane molasses,  resulting  from  applica- 
tion of  the  plant  growth  regulator 
sodium  sesqui  salt  of  glyphosate  to 
growing  sugarcane  in  accordance  with 
the  provisions  of  an  experimental  use 
permit  that  expires  March  5.  1981. 

(c)  Residues  In  potable  water  and 
sugarcane  molasses  not  In  excess  of  0.1 
part  per  million  and  15  parts  per  mil- 
lion, respectively.*  •  •. 


2.  Part  561.  $561,253,  is  revised  to 
read  as  follows: 

S  5«1.253    Glyphosate. 

(a)  A  tolerance  of  15  parts  per  mil- 
lion is  established  for  combined  resi- 
dues of  glyphosate  (.^-(phosphonom- 
ethyDglyclne)  and  its  metat>olite  ami- 
nomethylphosphonic acid  in  sugar- 
cane molasses,  resulting  from  applica- 
tion   of    the    plant    growth    regular 

<  sodium  sesqui  salt  of  glyphosate  to 
growing  sugarcane  in  accordance  with 
an  experimental  use  perniit  that  ex- 
pires March  5.  1981. 

(b)  Residues  in  sugarcane  molasses 
not  in  excess  of  15  parts  per  million  re- 
sulting from  the  use  described  in  para- 
graph (a)  of  this  section  remaining 
after  expiration  of  the  experimental 
program  will  not  be  considered  to  be 
actionable  if  the  plant  growth  regula- 
tor is  legally  applied  during  the  term 
of  and  in  accordance  with  provisions 
of  the  experimental  use  permit  and 
feed  additive  tolerance. 

(c)  Monsanto  Co.  shall  immediately 
notify  the  Environmental  Protection 
Agency  of  any  findings  from  the  ex- 
perimental use  that  have  a  bearing  on 

9  1914.6    List  of  eligible  communities. 
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safety.  The  firm  shall  also  keep  rec- 
ords of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized  of- 
ficer or  employee  of  the  Environmen- 
tal Protection  Agency  or  the  Food  and 
Drug  Administration. 

(d)  Tolerances  are  established  for 
combined  residues  of  the  herbicide 
glyphosate  (iV-(phosphonom- 

ethyDglycine)  and  its  metabolite  ami- 
nomethylphosphonic acid  In  the  fol- 
lowing processed  feeds  when  present 
therein  as  a  result  of  application  of 
this  herbicide  to  growing  crops: 


I'xCO. 

Citrus  pulp,  dried . 
Soybean  hulls 


ParU 
per  million 


0.4 
20 


[PR  Doc.  79-7399  PUed  3-9-79:  8:46  am] 

[4210-01-M] 
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CHAPTER  X— FEDERAL  INSURANCE 
ADMINISTRATION,  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVEL- 
OPMENT 

SUSCHAFTEI  »— NATIONM  FLOOD 
INSURANCf  niOGftAM 

[Docket  No.  FI-S236] 

PART  1914— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

Status  of  Porticipating  Communities 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communi- 
ties participating  In  the  National 
Flood  Insurance  Program  (NFIP). 
These  communities  have  applied  to 
the  program  and  have  agreed  to  enact 
certain  flood  plain  management  meas- 
ures. The  conmiunltles'  participation 
In  the  program  authorizes  the  sale  of 
flood  insurance  to  owners  of  property 
located  in  the  communities  listed. 

EFFECTTIVE  DATES:  The  date  listed 
In  the  fourth  column  of  the  table. 
ADDRESSES:    Flood   Insurance   poli- 
cies for  property  located  In  the  com- 


13475     > 

munities  listed  can  be  obtained  from 
any  licensed  property  Insurance  agent 
or  broker  serving  the  eligible  commu- 
nity, or  from  the  National  Rood  In- 
surance Program  (NFIP)  at:  P.O.  Box 
34294,  Bethesda,  Maryland  20034, 
Phone:  (800)  638-6620. 

FOR  FURTHER  INFORMATION 
CONTACT:  , 

Mr.  Richard  Krlnun,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance.    Room     5270,     451     Seventh 
Street,  SW.,  Washington.  DC  20410. 
(202)  755-5581  or  toU-free  line  800- 
424-8872. 
SUPPLEMENTARY  INFORMATION: 
The   National   Flood   Insurance   Pro- 
gram   (NFIP),    administered    by    the 
Federal  Insurance  Administration,  en- 
ables   property    owners    to    purchase 
flood  Insurance  at  rates  made  reason- 
able  through   a   Federal   subsidy.   In 
return,   communities   agree   to   adopt 
and  administer  local  flood  plain  man- 
agement measures  aimed  at  protecting 
lives  and  new  construction  from  future 
flooding.   Since   the  communities  on 
the  attached  list  have  recently  entered 
the  NnP,  subsidized  flood  insurance 
is  now  available  for  property  in  the 
community. 

In  addition,  the  Federal  Insurance 
Administration  has  identified  the  spe- 
cial flood  hazard  areas  in  some  of 
these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The 
date  of  the  flood  map.  if  one  has  been  , 
published,  is  Indicated  in  the  sixth 
column  of  the  table.  In  the  conununl- 
ties  listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of 
flood  insurance  as  a  condition  of  Fed- 
eral or  federally  related  financial  as- 
sistance for  acqulstlon  or  construction 
of  buildings  In  the  special  flood  hazard 
area  shown  on  the  map. 

The  Federal  Insurance  Administra- 
tor finds  that  delayed  effective  dates 
would  be  contrary  to  the  public  Inter- 
est. The  Administrator  also  finds  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

In  each  entry,  a  complete  chronolo- 
gy of  effective  dates  appears  for  each 
listed  community.  The  entry  reads  as 
follows: 

Section  1914.6  is  amended  by  adding 
In  alphat)etlcal  sequence  new  entries 
to  the  table. 


suu 


County 


location 


Effective  dates  of 

authorization/        Special  flood  hazard 

Community  No.   cancellation  of  sale  of       area  identified 

flood  insurance  in 

community 


Louisiana- 


Rapides  Parish.. 


Mississippi Monroe 

Vermont Washington . 


Woodworth.  viUace  of... 

DAIncorporated  areas.... 
Marshfleld.  vUlaxe  of 


California.. 


Amador.. 


Jackson,  city  of. 


220200 Feb.  28,1979. 

emergency. 

2S027S do 

S00113-A Pteb.  22.  1978. 

emergency. 

06044S Mar.  2.  1979 

"^ emergency. 


Mar.  26.  1976. 

Jan.  13,  1978. 
Sept.  20.  1974  and 

Sept.  13.  1977. 
June  25.  1976. 
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County 


Uicktion 


Bf  r«ctlve  date*  of 

authorization/         Sprclal  flood  hazard 

Community  No.   cancellation  of  lale  of       area  Identilied 

flood  Insurance  In 

community 


Iowa 

Vennont  .... 
Coloradu.... 


Webster 

Addison 

Archuleta.. 


...  Onlncorporatedareaa.. 

...  Mokton.  town  of 

...  Unincorporated  areas.. 


190m-A. 
S001S7 


..do. 


OMara July  23.  197S. 

emergency.  Jan.  S. 
1079.  regular,  Jan. 
17.  l»79. 

suspended.  Mar.  1, 
'  '  1979.  relnsuted. 

VlrgiiUa Pittsylvania Chatham,  town  of 410114-B June  10.  1975. 

emergency.  Peb.  1, 
1979.  regular.  Peb. 
^15.  1979. 

.       suspended.  Mar.  1. 
1979.  reinstated. 

Idaho Lewis Unincorporated  areas 160315...... Feb  28.  1979. 

emergency. 

Colorado Mineral do 0a03M Mar.  5.  1979. 

emergency. 

Arkansas. Pulaski „ Unincorporated  areas « 0S0179-A Mar  8,  1979. 

,  emergency. 

Do Saline Shannon  Hills,  city  of 050573  New do _ 

Georgia _ Burke Midville.  city  of 130024-A -do. — 

Do Thomas Unincorporated  areas 130401 .do 

Kansas Nemaha do J00237 A> 

Do „. Rush Rush  Center,  city  of 300313 _  do 

Louisiana. Orant  Parish „._ ™..~»™.....  Montgomery,  town  of „.. .. 330350 do 

Michigail Genesee __™ »._„.   Davison,  township  of .... M0M4 do 

Mississippi Clarke Pachuu.  village  of SMMIV-A..- — do 


Aug.  1  im. 

Jan.  24. 1975. 
July  5.  1977. 


May  31.  1974  and 
June  4.  1976. 


Pennsylvania Pike Olngman.  township  of. 431M4 „„..do.'. 

Tennessee Greene Unincorporated  areas 470345 — do 

Do Sullivan ~ do 470181 ~ do — 

Maine Somerset Mercer,  town  of '....^.- J30176-A Mar.  1.  1979. 

»  emergency. 

Colorado Adams „....  Unincorporated  areas „..  060001-A Mar  1.  1978. 

suspension 
withdrawn. 
Connecticut New  Haven _ „.  Beacon  Palls,  town  of 090072-B Jlo_ 


Florida Palm  Beach. 

Illinois DuPage.. 


West  Palm  Beach,  city  of 

„.  NapervlUe.  city  of „»-.- 


120329-B. 
170313-B. 


..do.. 


Indiana Hendricks „ Plainfleld.  town  of 180089-B ™ do.. 

Kansas Dickinson... , Solomon,  city  of 300077-B do.. 

Massachusetts Plymouth Brockton,  city  of 250261 -B .do.. 


Do „...  Hampden Wllbraham.  town  of 2S0154-B .do 

Minnesota Dakota Parmlngton.  city  of 270104-C .do 


Do .'. „„....  Steams ; Unincorporated  areas . 

New  Jersey Bergen Waldwick.  borough  of.. 


270546-A . 

340078-B 


..do.. 


..do.. 


New  York Onondaga. ™ „ DeWitt.  town  of „ 360073-B do.. 

Oregon Linn  and  Marlon Idanha.  city  of 410162-B .do.. 

Oo Marlon Mill  City,  city  of _ 410143-B dO~ 

Do Uncoln Slletz.  city  of 410132-A „„  . do.. 

Do do „ SUyton.  city  of 410170-B do.. 

Do Uncoln Toledo,  city  of 410133-C do.. 


Do. 


Marion Woodbum.  city  of _ „..  410172-B do.. 


Utah Bmery 

Virginia. Goochland . 


Orangeville.  city  of „ 490064-B .do.. 

UniiKorporated  areas S10O73-A do. 


Oct.  25.  1977. 


July  11.  1975  and 
July  21.  1978. 

Feb.  3.  1078. 

July  5.  1977. 

Nov  22.  1974. 

■Sept.  19.  1975. 

Oct  21.  1977. 

Nov.  8.  1974  and 
Sept.  8.  1978. 

Peb.  14.  1975. 

Dec.  2.  1977. 

Dec.  30.  1977. 

Jan.  31.  1975  and 
Sept.  24.  1976. 

Mar.  1.  1979. 


May  3.  1974  and  Oct. 

22.  1976. 
Oct.  31.  1079. 
Apr.  12.  1974  and 

Jan  3.  1075. 
Peb.  1.  1974  and 

Sept.  36.  1975. 
Jan.  0.  1974  and  Dec. 

12.  1975. 
June  38.  1974  and 

June  11.  1976. 

May  17.  1974  and 

Aug.  3.  1977. 
July  22.  1975  and 

June  4.  1976. 
Mar   1.  1979. 
Jan.  9.  1974  and  Aug. 

6.  1976. 
Mar.  32.  1974  and 

June  4.  1976. 
Aug.  30.  1974  and 

Jan.  0.  1976 
Dec.  17.  1973  and 

Dec.  24.  1976 
Dec.  7.  1973  and  Mar. 

19.  1976. 
Jan.  33.  1074. 
Sept.  14.  1973  and 

Mar.  29.  1974. 
May  24.  1974  and 

Apr.  30.  1976. 
Nov.  1.  1974. 
June  21.  1974  and 

Dec.  5.  1975. 
June  7.  1974  and  Dec 

12.  1975. 
Feb.  31.  1075. 


(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968);  effective  Jan.  28.  1969  (33  PR  17804, 
Nov.  28,  1968).  as  amended.  42  U.S.C.  4001-4128:  and  SecreUrys  delegation  of  authority  to  Federal  Insurance  Administrator  (34  FR  2680, 
Peb.  27.  1969)  as  amended  39  FR  2787.  Jan.  24,  1974.) 

In  accordance  with  Section  7(oK4)  of  the  Department  of  HUD  Act,  Section  324  of  the  Housing  and  Community  AmendmenU  of  1978, 
Pub.  L.  95-557,  92  Stat.  2080,  this  rule  has  been  granted  waiver  of  Congressional  review  requirements  In  order  to  permit  It  to  take  effect  on 
the  date  indicated. 

Issued:  March  5.  1979. 


tPR  Doc.  79-7195  Piled  3-9-79:  8:45  am) 
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Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
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[Docket  No.  523S] 

PAIT  1915— IDEffrinCATION  AND 
MAPPING  OF  SPCaAL  FLOOD 
HAZARD  AREAS 

CemmunitiM  With  NeSpMial  Hazard 
Aroas 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator,  after  consultation  with 
local  officials  of  the  communities 
listed  below,  has  determined,  based 
upon  analysis  of  existing  conditions  in 
the  commimitles,  that  these  commimi- 
ties  would  not  be  inundated  by  the 
100-year  flood.  Therefore,  the  Admin- 
istrator is  converting  the  communities 
listed  below  to  the  Regvilar  Program 
of  the  National  Flood  Insurance  Pro- 
gram without  determining  base  flood 
elevations. 

EFFECTIVE  DATE:  Date  listed  in 
fourth  colimin  of  List  of  Communities 
with  No  Special  Flood  Hazards. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Krimm,  Assistant 
Administrator,  Office  of  Flood  In- 
surance, Room  5270,  451  Seventh 
St.,  S.W.,  Washington,  D.C.  20410, 
(202)  755-5581  or  ToU  Free  Line  800- 
424-8872. 


SUPPLEMENTARY  INFORMATION: 
In  these  conununities,  there  is  no 
reason  not  to  make  full  limits  of  cover- 
age available.  The  entire  commvmlty  is 
now  classified  as  zone  C.  In  a  zone  C, 
insurance  coverage  is  available  on  a 
voluntary  basis  at  low  actuarial  non- 
subsidized  rates.  For  example,  under 
the  Emergency  Program  in  which 
your  commimity  has  been  participat- 
ing the  rate  for  a  one-story  1-4  family 
dwelling  is  $.25  per  $100  of  coverage. 
Under  the  Regular  Program,  to  which 
your  conununity  has  been  converted, 
the  equivalent  rate  is  $.01  per  $100  of 
coverage.  Contents  insurance  is  also 
available  under  the  Regular  Program 
at  low  actuarial  rates.  For  example, 
when  aU  contents  are  located  on  the 
first  floor  of  a  residential  structure, 
the  premium  rate  is  $.05  per  $100  of 
coverage. 

In  addition  to  the  less  expensive 
rates,  the  maximum  coverage  available 
under  the  Regular  Program  is  signifi- 
cantly greater  than  that  available 
imder  the  Emergency  Program.  For 
example,  a  single  family  residential 
dwelling  now  can  be  insured  up  to  a 
maximimi  of  $185,000  coverage  for  the 
structure  and  $60,000  coverage  for 
contents. 

Flood  insurance  policies  for  property 
located  In  the  commimities  listed  can 
be  obtained  from  any  licensed  proper- 
ty insurance  agent  or  broker  serving 
the  eligible  commimity.  or  from  the 
National  Flood  Insurance  Program. 

The  effective  date  of  conversion  to 
the  Regular  Program  will  not  appear 
in  the  Code  of  Federal  Regulations 
except  for  the  page  nuunber  of  this 
entry  In  the  Federal  Register. 

The  entry  reads  as  follows:  ^ 


9  1*1&,8    List  of  communities  with  no  special  flood  hazard  areas. 


State 


County 


Coomiunity  name 


Date  of 

conversion  to 

regular  program 


niinois. 


Callfomia. 

CalUomla. 

CaUfomla. 

Pennsylvania.. 


Cook ._ VUlage  of  Skokle 

Los  Angeles aty  of  Norwalk 

Los  Angeles City  of  Cerritos 

Los  Angeles City  of  Inglewood „ 

Somerset Borough  of  New  CentervlUe . 


Feb.  14.  l»7». 
Peb.  19. 197t. 
Peb.  20. 1979. 
Peb.  20.  1979. 
Peb.  30. 1979. 


'^^'.'iS^  ^°°^  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1969  (33  PR  17804,  November  28.  1968),  as  amendcrl:  42 
U.8.C.  4001-4128:  and  the  Secretary's  delegation  of  authority  to  Federal  Insurance  Adminis- 
trator, 43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the  Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  AmendmenU  of  1978.  Pub.  L.  95-557,  92  Stat.  2080,  thte  rule  iias 
been  granted  waiver  of  Congressional  review  requirements  in  order  to  permit  it  to  take 
effect  on  the  date  Indicated. 


Issued:  March  2. 1979. 


Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
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THI«  31 — Mon«y  and  Financ*: 
Treasury 

CHAPTER  I— MONETARY  OFFICES, 
DEPARTMENT  OF  THE  TREASURY 

PART  103— FINANaAL  RECORDKEEP- 
ING AND  REPORTING  OF  CUR- 
RENCY AND  FOREIGN  TRANSAC- 
TIONS 

Suparvisory  Ratponsibllity 

AGENCY:  Department  of  the  Treas- 
ury. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Department  Is 
amending  the  regulation  relating  to 
enforcement  responsibilities  for  finan- 
cial recordkeeping  and  reporting  of 
currency  and  foreign  transactions. 
The  amendment  returns  the  supervi- 
sion of  these  activities  to  the  executive 
level  position  that  had  the  responsibil- 
ity prior  to  June  14.  1977. 

EFFECTIVE  DATE:  March  5,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  J.  Stankey.  Jr..  Adviser  to 
the  Deputy  Assistant  Secretary  (En- 
forcement), Department  of  the 
Treasury.  Washington.  D.C.  20220 
(202-566-5630). 

SUPPLEMENTARY  INFORMATION: 
In  recognition  of  the  reestablishment 
of  the  position  of  Assistant  Secretary 
(Enforcement  and  Operations)  within 
the  Treasury  Department  on  March 
16,  1978,  this  amendment  restores  the 
responsibility  for  administering  31 
CFR  Part  103,  to  the  Assistant  Secre- 
tary by  substituting  that  title  for  the 
litle  of  Under  Secretary  where  it  ap- 
pears in  subsection  (b)  of  section  31 
CFR  103.46.  Enforcement  This  re- 
verses the  change  In  delegation  that 
was  made  on  June  14.  1977. 

The  Department  also  finds  that, 
since  this  amendment  involves  a 
matter  relating  to  agency  manage- 
ment, notice  and  public  procedure 
with  respect  to  the  amendment  is  un- 
necessary under  the  provisions  of  5 
U.S.C.  553(b)  and  that  good  cause 
exists  for  making  it  effective  less  than 
30  days  after  publication. 

Accordingly,  §  103.46(b)  of  Title  31  of 
the  Code  of  Federal  Regulations  is 
amended  by  striking  "Under  Secre- 
tary" and  inserting  in  lieu  thereof  "As- 
sistant Secretary  (Enforcement  and 
Operations)".  As  amended.  S  103.46(b) 
will  read  as  follows: 

§  103.46    Enforcement 


RULES  AND  REGULATIONS 

(b)  Overall  responsibility  for  coordi- 
nating the  procedures  and  efforts  of 
the  agencies  listed  herein  and  assuring 
compliance  with  this  part  is  delegated 
to  the  Assistant  Secretary  (Enforce- 
ment and  Operations).  Periodic  re- 
ports shall  be  made  by  each  such 
agency  to  the  Assistant  Secretary  (En- 
forcement and  Operations),  with 
copies  to  the  Oeneral  Counsel  of  the 
Treasury  and  to  the  Commissioner  of 
Internal  Revenue. 

Dated:  March  5,  1979. 

Robert  Carswell. 
Acting  Secretary 
of  the  Treasury. 
(FR  Doc.  79-73M  PUed  3-9-79;  8:45  am] 


[4910-14-M] 

TitU  33 — Navigation  and  NavigabI* 
Watars 

CHAPTER     I— COAST     GUARD,     DE- 
PARTMENT OF  TRANSPORTATION 

[COD  78-891 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Miami  Rivar,  Florida;  Corroction 

AGENCY:  Coast  Guard.  DOT. 

ACrriON:  Correction. 

SUMMARY:  In  FR  Doc.  79-2965  ap- 
pearing on  page  5659  in  the  Federal 
Register  of  Monday,  January  29. 
1979.  in  the  heading  of  S  117.448.  "city 
of  Miami"  should  be  deleted  and 
"State  of  Florida"  inserted  in  its  stead 
because  the  State  of  Florida  and  not 
the^city  of  Miami  is  the  bridge  owner. 
The  heading  is  corrected  to  read  as 
follows: 

S  117.448  Miami  River.  Ha.;  highway 
bridgea  from  mouth  to  and  including 
SUte  of  Florida  bridge  at  Northwest 
27th  Avenue,  .Miami. 


EFFECTIVE  DATE:  March  12,  1979. 

FOR      FURTHER      INFORMATION 
CONTACrr: 

Frank  L.  Teuton,  Jr..  Chief.  Draw- 
bridge Regulations  Branch  (O- 
WBR/73).  Room  7300.  Nassif  Build- 
ing, 400  Seventh  Street.  SW..  Wash- 
ington. D.  C.  20590  (202-426-0942). 

Dated:  March  5.  1979. 

J.  B.  Hayes. 
Admiral,  U.S.  Coast  Guard, 
Commandant 

[FR  Doc.  79-7411  PUed  3-9-79:  8:45  am] 


RULES  AND  REGULATIONS 


[656(M)1-M] 
TMo  40 — Pretoction  of  Environmont 
CHAPTER  I— ENVIRONMENTAL 

PROTECTION  AGENCY 

SUKMAPTBt  C— AM  PIOOtAMS 

(PRL  1070-5] 

PART  52— APPROVAL  AND  PROMUL- 
GATION  OF  IMPLEMENTATION 
PLANS 

Rovision  to  tho  Now  Jortoy  Stato 
Implomontation  Plan;  Corroction 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Corrections  to  final  regula- 
tions. 

SUMMARY:  On  E>ecember  15.  1978 
(43  FR  58567).  the  Environmental  Pro- 
tection Agency  published  in  the  Fed- 
eral Register  final  regulations  revis- 
ing the  State  Implementation  Plan  for 
the  State  of  New  Jersey.  This  action 
makes  two  corrections  of  a  non-sub- 
stantive nature  to  the  December  15 
publication. 

EFFECrriVE  DATE:  Immediately. 

FOR      FURTHER      INFORMATION 

CONTACT: 
William  S.  Baker.  Chief,  Air  Pro- 
grams Branch,  U.S.  Environmental 
Protection  Agency,  Region  II  Office. 
26  Federal  Plaza.  New  York,  New 
York  10007-(212)  264-2517. 

SUPPLEMENTARY  INFORMATION: 
In  FR  Doc.  78-35016,  api>earing  at 
page  58567  in  the  Federal  Register  of 
December  15.  1978  two  minor  correc- 
tions are  hereby  made. 

In  the  third  column  of  page  58568 
reference  is  made  to  a  newly  approved 
emission  limitation  of  0.5  lbs/hour  for 
the  B.L.  England  Station  and  a  more 
stringent  prior  emission  limitation  of 
0.1  lbs/hour  to  be  reimposed  on  and 
after  June  1.  1981.  Also  these  same 
emission  limitations  are  specified  on 
page  58569  in  the  codified  regulatory 
part  of  the  notice,  9  52.1604.  paragraph 
(b).  The  correct  unit  for  all  of  these 
emission  limitations  is  lbs/million 
BTU  rather  than  lbs/hou»-. 

Furthermore,  the  opacity  limitations  > 
corresponding  to  these  emission  limi/ 
tations  were  Inadvertently  not  men- 
tioned in  the  notice.  Since  opacity 
limitations  are  not  among  the  criteria 
used  in  determining  approvabllity  of 
State  Implementation  Plan  (SIP)  revi- 
sions, this  was  not  an  omission  of  in- 
formation that  could  have  had  a  bear- 
ing on  the  approvabllity  of  the  SIP  re- 
vision. However,  in  the  interest  of 
completeness,  it  is  hereby  stated  that 
the  opacity  limitation  not  to  be  ex- 
ceeded at  the  0.5  lbs/million  BTU 
emission  limitation  is  40  percent,  and 
at  the  0.1  lbs/million  BTU  emission 
limitation  it  is  20  percent.  These  opac- 
ity limitations  are  being  incorporated 
into  paragraph  (b)  of  9  52.1604. 


Finally,  there  is  a  matter  of  codifica- 
tion that  may  have  caused  some  con- 
fusion with  regard  to  the  referenced 
notice.  This  was  not  due  to  an  error  in 
the  notice,  but  rather  to  the  timing  of 
its  appearance  in  the  Federal  Regis- 
TKR.  In  the  action  of  December  15. 
1978  it  was  stated  that  9  52.1604  of  the 
Code  of  Federal  Regulations  (CFR) 
was  being  amended  by  adding  a  new 
paragraph  (b).  Section  52.1604  was 
proposed  to  be  created  in  a  September 
28,  1978  notice  of  proposed  rulemak- 
ing. However,  final  approval  action  on 
that  September  28  proposal  had  not 
been  taken  by  December  15.  1978,  and, 
consequently,  952.1604  had  apparently 
not  been  officially  promulgated  as 
part  of  the  CFR  as  of  December  15. 
1978.  Thus,  the  Environmental  Protec- 
tion Agency  (EPA)  was  apparently  ap- 
proving an  amendment  to  a  section  of 
the  CFR  that  had  not  yet  been  cre- 
ated. The  proposed  action  of  Septem- 
ber 28  has  since  been  approved  on  Jan- 
uary 26,  1979  in  a  final  rulemaking 
notice  published  at  44  FR  5425.  A  foot- 
note to  this  notice  explains  that 
9  52.1604  had  actually  been  created  in 
the  December  15  notice  and  that  the 
January  26  action  only  amended 
952.1604  by  adding  a  new  paragraph 
(a).  By  this  action  the  anomaly  was  re- 
moved, and  the  corrected  paragraph 
set  forth  below  will  be  codified  as 
paragraph  (b)  of  9  52.1604. 

Accordingly,  the  document  promul- 
gating 9  52.1604(b)  of  Subpart  FF  of 
Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  cor- 
rected at  page  58569  of  the  December 
15.  1978  Federal  Register  as  follows: 

9  52.1604    Control  strategy  and  regulations: 
Total  suspended  particulates. 

•  •  •  •  • 

(b)  Particulate  emissions  from  Units 
1  and  2  of  the  Atlantic  City  Electric 
Company's  B.L.  England  Generating 
Station  are  limited  to  an  emission  rate 
of  0.5  lbs/million  BTU  untU  June  1. 
1981.  The  opacity  associated  with  such 
emissions  from  these  units  during  this 
period  shall  not  exceed  40  percent.  On 
and  after  June  1,  1981  these  units 
shall  be  limited  to  an  emission  rate  of 
0.1  lbs/million  BTU.  and  the  associat- 
ed opacity  shall  not  exceed  20  percent. 

Dated:  March  5.  1979. 

Douglas  M.  Costle. 
Administrator, 
Environmental  Protection  Agency. 

[PR  Doc.  79-7426  PUed  3-9-79;  8:45  am] 


[6560-01 -M] 

[FRL  1056-31 

PART  52— APPROVAL  AND  PROMUU 
GATION  OF  IMPLEMENTATION 
PLANS 

Leuitiona  Rogulation  19.0 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  This  action  approves 
Louisiana  Regiilatlon  19.0.  Emission 
Standards  for  Particulate  Matter,  as 
submitted  by  the  Governor  on  Decem- 
ber 9.  1977.  The  need  to  control  addi- 
tional sources  of  particulate  matter  in 
Louisiana  prompted  the  State  to  revise 
Regulation  19.0.  Implementation  and 
enforcement  of  the  revised  regulation 
will  result  in  a  general  State-wide  re- 
duction in  particulate  emissions. 

EFFECTIVE  DATE:  April  11,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jerry  Stubberfleld,  Chief.  Imple- 
mentation Plan  Section.  Air  and 
Hazardous  Materials  Division.  Envi- 
ronmental Protection  Agency, 
Region  6,  1201  Elm  Street.  Dallas, 
Texas  75270  (214)  767-2742. 

SUPPLEMENTARY  INFORMATION: 
Regulation  19.0.  as  adopted  on  Novem- 
ber 30,  1977.  was  submitted  by  the 
Governor  on  E>ecember  9.  1977.  The 
revision  consists  of  changes  in  three 
primary  areas,  administrative  changes, 
applicability  of  fugitive  dust  control  to 
existing  sources,  and  the  addition  of 
visible  emission  limitations. 

Sbctioh  19.5.2 

EPA's  approval  of  new  Section 
19.5.2,  which  allows  the  Technical  Sec- 
retary to  grant  variances  to  the  regu- 
lation, does  not  imply  automatic  ap- 
proval of  any  variances  which  may  be 
granted.  Any  variance  under  Section 
19.5.2  must  comply  with  the  require- 
ments of  40  CFR  51.34  and  be  ap- 
proved by  EPA  before  It  becomes  a 
recognized  revision  to  the  State  Imple- 
mentation Plan  (SIP). 

Public  Comments 

In  the  proposed  approval  of  Regula- 
tion 19.0  (43  FR  42282).  interested  per- 
sons were  invited  to  present  comments 
on  EPA's  intended  action.  Several 
comments  were  received,  all  of  which 
were  directed  at  the  change  to  Section 
19.3  which  concerns  control  of  fugitive 
emissions. 

In  revised  Regulation  19.0.  para- 
graph (c)  of  Section  19.3  requires  ade- 
quate containment  methods  during 
sandblasting   or   other   similar   oper- 
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ations.  The  commentors  maintained 
that  enclosiire  technology  does  not 
exist  and  that  compliance  with  the  re- 
quirement would  result  in  an  unrea- 
sonable economic  burden.  Require- 
ments similar  to  those  in  paragraph 
(c)  are  contained  in  the  air  control  reg- 
ulations of  California  (92200).  Colora- 
do (9.6-2).  Ohio  (3745-17-08  (AK3)). 
Oregon  (21-060  (e)).  and  Texas 
(104.32).  With  the  exception  of  the  re- 
quirements for  California  and  Colora- 
do, these  regulations,  including  Sec- 
tion 19.3.  specify  that  "adequate"  con- 
tainment methods  shall  be  used.  The 
cost  of  containment  will  depend  pri- 
marily on  the  determination  of  "ade- 
quacy." This  determination  must  be 
made  by  the  Louisiana  Air  Control 
Commission  or  EPA. 

As  revised.  Regulation  19.0  does  not 
conflict  with  the  intent  of  the  Clean 
Air  Act.  Therefore,  there  is  no  basis 
for  disapproving  the  regulation. 

Current  Action 

Regulation  19.0.  as  submitted  by  the 
Governor  on  December  9,  1977.  is 
being  approved  as  proposed.  This 
action  supersedes  action  on  a  previous 
revision  of  the  regulation  submitted 
by  the  Governor  on  March  20. 1974. 

(Sec.  110(a)  (42  VJ8.C.  7410-(a))) 

Dated:  March  5,  1979. 

Douglas  M.  Costle. 
Administrator. 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amend- 
ed as  follows: 

t 

Subpart  T — Louisiana 


1.  In  952.970.  paragraph  (c)  is 
amended  by  adding  a  new  subpara- 
graph (11)  as  follows: 


952.970    Identification  of  plan. 


(c)  •  •  • 

(11)  Revisions  to  Regulation  19.0. 
Emission  Standards  for  Particulate 
Matter,  as  adopted  on  November  30. 
1977,  were  submitted  by  the  Governor 
on  December  9, 1977. 

[PR  Doc.  79-7425  PUed  3-9-79;  8:45  am] 
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PART  52— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Approval  of  Rovision  of  tho  Com- 
monwoolth  of  Ponnsylvonia  Implo- 
montotion  Plan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  rule. 

SUMMARY:  This  final  rulemaking  ap- 
proves as  a  revision  to  the  State  Im- 
plementation Plan  an  amendment  to 
Title  III,  Chapter  3-300  c^dmlnlsti-e- 
tlve  Provisions)  of  the  Philadelphia 
Air  Management  Code.  This  was  sub- 
mitted as  a  revision  to  the  Plan  by  the 
Commonwealth  of  Pennsylvania  on 
August  11,  1976.  The  amendment  re- 
vises certain  references  to  the  control, 
regulation,  and  elimination  of  air  pol- 
lution and  the  providing  of  penalties 
for  violations. 

EFFECTIVE  DATE:  March  12.  1979. 

ADDRESSES:  Copies  of  the  amended 
regulations  and  associated  support  and 
comment  material  are  available  for 
public  inspection  during  normal  busi- 
ness hours  at  the  following  locations: 

U.S.  Environmental  Protection  Agency. 
Region  III,  Curtla  BuUding.  Tenth  Floor. 
Sixth  and  Walnut  Streeu.  Philadelphia. 
Pennsylvania  191M.  Attn:  Patricia  Sheri- 
dan. 

City  of  Philadelphia,  Air  Management  Serv- 
ices, 6th  Floor.  801  Arch  Street.  Philadel- 
phia. Pennsylvania  19107. 

Pennsylvania  Bureau  of  Air  Pollution  Con- 
trol. Fulton  Building.  18th  Floor,  200 
North  Third  Street.  Harrisburg,  Pennsyl- 
vania 17120. 

Public  Information  Reference  Unit.  Room 
2922— EPA  Library.  U.S.  Hiivlronmental 
Protection  Agency,  401  M  Street.  S.W.. 
Washington.  DC.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Patricia  Sheridan,  Air  Programs 
Branch  (3AH10),  U.S.  Environmen- 
tal Protection  Agency,  Region  III, 
Curtis  Building,  6th  &  Walnut 
Streets,  Philadelphia,  Peruisylvanla 
19106,  telephone  (215)  597-8176. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  11,  1976,  the  Common- 
wealth of  Pennsylvania  submitted  an 
ordinance  amending  Title  3  of  the 
Philadelphia  Code  relating  to  air  man- 
agement by  revising  certain  references 
to  the  control,  regulation,  and  elimina- 
tion of  air  pollution  and  the  providing 
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of  penalties  for  violation.  The  amend- 
ment was  prepared  In  response  to  a 
1971  decision  by  Commonwealth  Court 
In  the  case  of  City  of  Philadelphia  v. 
Franklin  Smelting  <fc  Refining  Compa- 
ny, and  Is  designed  to  restore  enforce- 
ment flexibility  to  Philadelphia's  Air 
Management  Services. 

It  was  discovered  that  the  original 
public  hearing  by  the  City  of  Philadel- 
phia was  preceded  by  only  a  seven-day 
notice.  Questions  were  raised  concern- 
ing the  adequacy  of  this  abbreviated 
period  in  view  of  the  30-day  require- 
ment stated  in  40  CPR  51.4. 

The  Regional  Administrator  Invited 
comments  on  the  desirability  of  con- 
ducting an  additional  public  hearing  In 
the  notice  published  In  the  Federal 
Register  on  December  27.  1977  (42  FR 
64642).  A  30-day  public  comment 
period  was  provided  during  which  time 
one  public  comment  was  received. 

II.  Public  Comments 

Comments  were  submitted  by  Allied 
Chemical  Corporation.  However,  their 
comments  dealt  with  Subsection  3-207, 
Commercial  Fuel  Oil.  which  is  a  sepa- 
rate action  and  is  not  covered  in  this 
revision. 

III.  EPA's  Evaluation 

The  amendment  submitted  by  the 
Commonwealth  of  Pennsylvania  meets 
the  criteria  of  Section  llO(aKl)  of  the 
Clean  Air  Act  and  40  CFR  Part  51.4, 
Public  Hearings;  51.5.  Submittal  of 
Plans:  preliminary  review  of  plans: 
51.6.  Revisions:  and  51.11,  Legal  Au- 
thority. 

rv.  Final  Action 

In  view  of  the  evaluation,  the  Ad- 
ministrator approves  the  above-men- 
tioned ordinance  amending  Title  3, 
Chapter  3-300  Administrative  Provi- 
sions, subsection  3-301,  Powers  and 
Duties  of  the  Department  of  Public 
Health;  and  3-305,  Orders,  relating  to 
Air  Management  that  revises  certain 
references  to  the  control,  regulation, 
and  elimination  of  air  pollution  and 
the  providing  of  penalties  for  viola- 
tions. 

(42U.S.C.  7401) 

Dated:  March  5,  1979. 

Douglas  M.  Costle, 
Administrator. 

Part  52  of  Title  40.  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subporf  NN — Ponntylvania 

1.  By  amending  (52.2020  as  follows: 
9  52.2020    identirication  of  plan. 


(c)  The  plan  revision  listed  below 
was  submitted  on  the  date  speci- 
fied ••  • 

(IS)  A  revision  submitted  by  the 
Commonwealth  of  Pennsylvania  on 
August  11.  1976  amending  Title  3  of 
the  Philadelphia  Code.  Subsection  3- 
103,  Enforcement;  Subsection  3-301, 
Powers  and  Duties  of  the  Department 
of  Public  Health:  and  Subsection  3-305 
Orders. 

[PR  Doc.  79-7413  Piled  3-9-79: 8:45  am] 
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PART  60— STANDARDS  OF  PERFORM. 
ANCE  FOR  NEW  STATIONARY 
SOURCES 

Potroloum  Rofinoriot — aorifying 
Amondmont 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  Rule. 

SUMMARY:  These  amendments  clari- 
fy the  definitions  of  "fuel  gas"  and 
"fuel  gas  combustion  device"  Included 
in  the  existing  standards  of  perform- 
ance for  petroleum  refineries.  These 
amendments  will  neither  increase  nor 
decrease  the  degree  of  emission  con- 
trol required  by  the  existing  stand- 
ards. The  objective  of  these  amend- 
ments is  to  reduce  confusion  concern- 
ing the  applicability  of  the  sulfur 
dioxide  standard  to  incinerator-waste 
heat  boilers  Installed  on  fluid  or  Ther- 
mofor  catalytic  cracking  unit  catalyst 
regenerators  and  fluid  coking  unit 
coke  burners. 

EPPECnVE  DATE:  March  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

Don  R.  Goodwin,  Director,  Emission 
Standards  and  Engineering  Division 
(MD-13).  VS.  Environmental  Pro- 
tection Agency,  Research  Triangle 
Park.  North  Carolina  27711.  tele- 
phone (919)  541-5271. 

SUPPLEMENTARY  INFORMATION: 
On  March  8.  1974  (39  FR  9315).  stand- 
ards of  performance  were  promulgated 
limiting  sulfur  dioxide  emissions  from 
fuel  gas  combustion  devices  in  petro- 
leum refineries  under  40  CFR  Part  60. 
Subpart  J.  Fuel  gas  combustion  de- 
vices are  defined  as  any  equipment, 
such  as  process  heaters,  boilers,  or 
flares,  used  to  combust  fuel  gas.  Fuel 
gas  is  defined  as  any  gas  generated  by 
a  petroleum  refinery  process  unit 
which  is  combusted.  Fluid  Catalytic 
cracking  unit  and  fluid  coking  unit  In- 
cinerator-waste heat  boilers,  and  facili- 
ties in  which  gases  are  combusted  to 
produce  sulfur  or  sulfuric   acid   are 


exempted  from  consideration  as  fuel 
gas  combustion  devices. 

Recently,  the  following  two  ques- 
tions have  been  raised  concerning  the 
intent  of  exempting  fluid  catalytic 
cracking  unit  and  fluid  coking  unit  in- 
cinerator-waste heat  boilers. 

(1)  Is  It  Intended  that  Thermofor 
catalytic  cracking  unit  Incinerator 
waste-heat  toilers  be  considered  the 
same  as  fluid  catalytic  cracking  unit 
incinerator-waste  heat  boilers? 

(2)  Is  the  exemption  intended  to 
apply  to  the  incinerator-waste  heat 
boiler  as  a  whole  including  auxiliary 
fuel  gas  also  combusted  in  this  boiler? 

The  answer  to  the  first  question  is 
yes.  The  answer  to  the  second  ques- 
tion is  no. 

The  objective  of  the  standards  of 
performance  Is  to  reduce  sulfur  diox- 
ide emissions  from  fuel  gas  combus- 
tion in  petroleum  refineries.  The 
standards  are  based  on  amine  treating 
of  refinery  fuel  gas  to  remove  hydro- 
gen sulfide  contained  in  these  gases 
before  they  are  combusted.  The  stand- 
ards are  not  intended  to  apply  to  those 
gas  streams  generated  by  catalyst  re- 
generation in  fluid  or  Thermofor  cata- 
lytic cracking  units,  or  by  coke  burn- 
ing in  fluid  coking  units.  These  gas 
streams  consist  primarily  of  nitrogen. 
carbon  monoxide,  carbon  dioxide,  and 
water  vapor,  although  small  amounts 
of  hydrogen  sulfide  may  be  present. 
Incinerator-waste  heat  boilers  can  be 
used  to  combust  these  gas  streams  as  a 
means  of  reducing  carbon  monoxide 
emissions  and/or  generating  steam. 
Any  hydrogen  sulfide  present  is  con- 
verted to  sulfur^oxide.  It  is  not  possi- 
ble, however,  tc  control  sulfur  dioxide 
emissions  by  removing  whatever  hy- 
drogen sulfide  may  be  present  in  these 
gas  streams  before  they  are  combust- 
ed. The  presence  of  carbon  dioxide  ef- 
fectively precludes  the  use  of  amine 
treating,  and  since  this  technology  is 
the  basis  for  these  standards,  exemp- 
tions are  Included  for  fluid  catalytic 
cracking  imits  and  fluid  coking  units. 

Exemptions  are  not  included  for 
Thermofor  catalytic  cracking  units  be- 
cause this  technology  is  considered  ob- 
solete compared  to  fluid  catalytic 
cracking.  Thus,  no  new,  modified,  or 
reconstructed  Thermofor  catalytic 
cracking  units  are  considered  likely. 
The  possibility  that  an  incinerator- 
waste  heat  boiler  might  be  added  to  an 
existing  Thermofor  catalytic  cracking 
unit,  however,  was  overlooked.  To  take 
this  possibility  Into  account,  the  defi- 
nitions of  "fuel  gas"  and  "fuel  gas 
combustion  device"  have  been  rewrit- 
ten to  exempt  Thermofor  catalytic 
cracking  units  from  compliance  in  the 
same  manner  as  fluid  catalytic  crack- 
ing units  and  fluid  coking  units. 

As  outlined  above,  the  intent  is  to 
ensure  that  gas  streams  generated  by 
catalyst  regeneration  or  coke  burning 
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in  catalytic  cracking  or  fluid  coking 
units  are  exempt  from  compliance 
with  the  standard  limiting  sulfur  diox- 
ide emissions  from  fuel  gas  combus- 
tion. This  Is  accomplished  under  the 
standard  as  promulgated  Bftarch  8, 
1974.  by  exempting  Inclnerator-waste 
heat  boilers  installed  on  these  units 
from  consideration  as  fuel  gas  conSbus- 
tion  devices. 

Incinerator-waste  heat  boilers  in- 
stalled to  combust  these  gas  streams 
require  the  firing  of  auxiliary  refinery 
fuel  gas.  This  is  necessary  to  insure 
complete  combustion  and  prevent 
"flame-out"  which  could  lead  to  an  ex- 
plosion. By  exempting  the  inclnerator- 
waste  heat  boiler,  however,  this  auxil- 
iary refinery  fuel  gas  stream  is  also 
exempted,  which  Is  not  the  intent  of 
these  exemptions.  This  auxiliary  refin- 
ery fuel  gas  stream  Is  normally  drawn 
from  the  same  refinery  fuel  gas 
system  that  supplies  refinery  fuel  gas 
to  other  process  heaters  or  boilers 
within  the  refinery.  Amine  treating 
can  be  used,  and  In  most  major  refin- 
eries normally  is  used,  to  remove  hy- 
drogen sulfide  from  this  auxiliary  fuel 
gas  stream  as  well  as  from  all  other  re- 
finery fuel  gas  streams. 

To  ensure  that  this  auxiliary  fuel 
gas  stream  fired  In  waste-heat  boilers 
is  not  exempt,  the  definition  of  fuel 
gas  combustion  device  is  revised  to 
eliminate  the  exemption  for  inciner- 
ator-waste heat  boilers.  In  addition, 
the  definition  of  fuel  gas  is  revised  to 
exempt  those  gas  streams  generated 
by  catalyst  regeneration  in  catalytic 
cracking  units,  and  by  coke  burning  in 
fluid  coking  units  from  consideration 
as  refinery  fuel  gas.  This  will  accom- 
plish the  original  intent  of  exempting 
only  those  gas  streams  generated  by 
catalyst  regeneration  or  coke  burning 
from  compliance  with  the  standard 
limiting  sulfur  dioxide  emissions  from 
fuel  gas  combustion. 

MISCELLANEOUS:  The  Administra- 
tor finds  that  good  cause  exists  for 
omitting  prior  notice  and  public  com- 
ment on  these  amendments  and  for 
making  them  immediately  effective 
because  they  simply  clarify  the  exist- 
ing regulations  and  Impose  no  addi- 
tional substantive  requirements. 

Dated:  February  28.  1979. 

Douglas  M.  Costle. 
Administrator. 

Part  60  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amend- 
ed as  follows: 

1.  Section  60.101  is  amended  by  re- 
vising paragraphs  (d)  and  (g)  as  fol- 
lows: 

§  60.101     Dennitions. 
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(d)  "Fuel  gas"  means  natural  gas  or 
any  gas  generated  by  a  petroleum  re- 
finery process  unit  which  is  combusted 
separately  or  In  any  combination.  Fuel 
gas  does  not  include  gases  generated 
by  catalytic  cracking  unit  catalyst  re- 
generators and  fluid  coking  unit  coke 
burners. 


(g)  "Fuel  gas  combustion  device" 
means  any  equipment,  such  as  process 
heaters,  boilers,  and  flares  used  to 
combust  fuel  gas.  except  facilities  in 
which  gases  are  combusted  to  produce 
sulfur  or  sulfuric  acid. 


(Sec.  111.  301(a),  Clean  Air  Act  as  amended 
(42  U.S.C.  7411,  7601(a))) 

[FR  Doc.  79-7428  FUed  3-9-79:  8:45  am] 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approvol  of  a  Dolayod  Complionco 
Ordor  Itsuod  by  tho  Stoto  of  Mary- 
land to  Eattaico  Aluminum  Co. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  State  of 
Maryland  to  the  Eastalco  Aluminum 
Co.  The  Order  requires  the  company 
to  bring  air  emissions  from  its  anode 
bake  ovens  and  cast  house  furnaces  in 
Frederick,  Maryland  into  compliance 
with  certain  regulations  contained  in 
the  federally-approved  Maryland 
State  Implementation  Plan  (SIP).  Be- 
cause of  the  Administrator's  approval, 
Eastalco  Aluminum  Co.  compliance 
with  the  Order  will  preclude  suits 
under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violations  of  the  SIP  regula- 
tions covered  by  the  Order  during  the 
period  the  Order  is  in  effect. 

DATES:    This    rule    takes   effect    on 

March  12,  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 

Thomas  W.  ShUand  (3EN12),  UJS. 
EPA.  Region  III,  Curtis  Building, 
Sixth  and  Walnut  Streets,  Philadel- 
phia. Pennsylvania  19106.  215/597- 
7915. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice    proposing    approval    of    the 
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Order  are  available  for  public  Inspec- 
tion and  copylns  during  normal  busi- 
ness hours  at:  Air  Enforcement 
Branch.  U.S.  EPA.  Region  III.  Curtis 
Building,  Sixth  and  Walnut  Streets. 
Philadelphia.  Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  October  2.  1978.  the  Regional  Ad- 
ministrator of  EPA's  Region  III  Office 
published  In  the  Federal  Register. 
Vol.  43.  No.  191.  a  notice  proposing  ap- 
proval of  a  delayed  compliance  order 
issued  by  the  State  of  Maryland  to  the 
Eastalco  Aluminum  Co.  The  notice 
asked  for  public  comments  by  Novem- 
ber 1.  1978  on  EPA's  proposed  approv- 
al of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  issued  to  East- 
alco Aluminum  Co.  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  Section  113(d)(2)  of  the 
CTean  Air  Act.  42  U.S.C.  7413(d)(2). 
The  Order  places  Eastalco  Aluminum 
Co.  on  a  schedule  to  bring  Its  anode 
bake  ovens  and  cast  house  furnaces  In 
Frederick.  Maryland  into  compliance 
as  expeditiously  as  practicable  with 
Regulations  10.03.37.02  C  and  D  per- 
taining to  visible  emissions,  a  part  of 
the  federally-approved  Maryland 
State  Implementation  Plan.  The 
Order  also  imposes  interim  require- 
ments which  meet  Sections  113 
(dKlXC)  and  113(dK7)  of  the  Act,  and 
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emission  monitoring  and  reporting  re- 
quirements. If  the  conditions  of  the 
Order  are  met.  It  will  permit  Eastalco 
Aluminum  Co.  to  delay  compliance 
with  the  SIP  regulations  covered  by 
the  Order  until  July  1,  1979.  The  com- 
pany is  unable  to  Immediately  comply 
with  these  regulations. 

EPA  has  determined  that  Its  approv- 
al of  the  Order  shall  be  effective 
March  12.  1979  because  of  the  need  to 
Immediately  place  Eastalco  Aluminum 
Co.  on  a  schedule  which  Is  effective 
under  the  Clean  Air  Act  for  compli- 
ance with  the  applicable  requirements 
of  the  Maryland  State  Implementa- 
tion Plan. 

(43  U,S.C.  7413(d).  7601) 
I>ated:  March  5.  1979. 

DOOGLAS  M.  COSTLX. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  Is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  By  amending  $65,251  to  read  as 
follows: 

9  65.251  EPA  Approval  of  State  delayed 
compliance  order*  iuued  to  maior  sta- 
tionary lourcc*. 


Source 


SIP  Dkte  of  FR  Rnal 

liOcsUon         rcfuUUon*         propoaal         eotnplUnce 
Involved  dau 


EMtalco  Aluminum  Co „ 


io.n.».oac    io/3/7t. 

■adD. 


Vim 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 
Approval  of  a  Doloyod  Complionc* 
Order  Issued  by  the  Virginio  State 
Air  Pollution  Control  Boord  to 
Jowell  Cool  A  Coko  Co.— Plant  No. 
2 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  Virginia 
State  Air  Pollution  Control  Board 
tSAPCB)  to  the  Jewell  Coal  and  Coke 
Company.  The  order  requires  the  com- 
pany to  bring  air  emissions  from  Its 
Plant  No.  2  coke  ovens  at  Vansant. 


Virginia  into  compliance  with  certain 
regulations  contained  in  the  Federal- 
ly-approved Virginia  State  Implemen- 
tation Plan  (SIP).  Because  of  the  Ad- 
ministrator's approval,  compliance 
with  the  Order  will  preclude  suits 
under  the  Federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violations  of  the  SIP  regula- 
tions covered  by  the  Order  during  the 
period  the  Order  Is  In  effect. 

DATES:  This  rule  takes  effect  on 
March  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Gary  Gross,  U.S.  EPA.  Region 
III.  Curtis  Building.  Sixth  and 
Walnut  Streets.  Philadelphia,  Penn- 
sylvania 19106.  215/597-8907. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 


response  to  a  prior  FcontAL  Rbqistcr 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  Air  Elnforcement 
Branch,  U.S.  EPA,  Region  III,  Curtis 
Building,  Sixth  and  Walnut  Streets, 
Philadelphia.  Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  October  13,  1978,  the  Regional  Ad- 
ministrator of  EPA's  Region  III  Office 
published  in  the  Federal  Register,  a 
notice  propoeing  approval  of  a  delayed 
compliance  order  issued  by  the  Virgin- 
ia SAPCB  to  the  Jewell  Coal  and  Coke 
Company.  The  notice  asked  for  public 
comments  by  November  13,  1978  on 
E3>A's  proposed  approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  Issued  to 
Jewell  Coal  and  Coke  Company  is  ap- 
proved by  the  Administrator  of  EPA 
pursuant  to  the  authority  of  Section 
113(dM2)  of  the  Clean  Air  Act,  42 
U.S.C.  7413(dM2).  The  Order  placed 
Jewell  Coal  and  Coke  Company  on  a 
schedtile  to  bring  Its  45  non-recovery 
coke  ovens  designated  as  Plant  No.  2 
at  Vansant,  Virginia  into  compliance 
as  expeditiously  as  practicable  with 
Sections  4.20  and  4.40  of  the  Virginia 
Rules  and  Regulations  for  the  Control 
and  Abatement  of  Air  Pollution,  a  part 
of  the  Federally-approved  Virginia 
State  Implementation  Plan.  The 
Order  also  imposes  interim  require- 
ments which  meet  Sections 
113(d)(lKC)  and  ll3(dK7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  permit  Jewell 
Coal  and  Coke  Company  to  delay  com- 
pliance with  the  SIP  regulations  cov- 
ered by  the  Order  until  June  30.  1979. 
The  company  is  unable  to  Immediately 
comply  with  these  regulations. 

EPA  has  determined  that  Its  approv- 
al of  the  Order  shall  be  effective 
March  12,  1979  because  of  the  need  to 
Immediately  place  Jewell  Coal  and 
Coke  Company  on  a  schedule  which  is 
effective  under  the  Clean  Air  Act  for 
compliance  with  the  applicable  re- 
quirements of  the  Virginia  State  Im- 
plementation Plan. 

(43  U.8.C.  7413(d).  7601.) 

Dated:  March  5,  1979. 

Douglas  M.  Costls, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regxilations  is  amended  as  fol- 
lows: 


PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  {65.511  to  read  as 
follows: 
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§65.511  EPA  Approval  of  State  delayed 
compliance  orders  issued  to  maior  sta- 
tioaary  sources. 


Souree 


SIP 

DftteofFR 

Final 

retulstkxKs) 

prapoMU 

5^|TipllafW^ 

Involved 

date 

JeweU  Coal  and  Coke  Co„- 
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PART  65— DELAYED  COMPUANCE 
ORDERS 

Approval  of  a  Dolayod  Complionco 
Ordor  Issuod  by  Wost  Virginia  Air 
Pollution  Control  Committion  to 
Control  Oporofing  Co. — Phillip 
Spom  Plant 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Central  Operating  Co.— Phillip 
Spom  Plant.  The  Order  requires  the 
company  to  bring  air  emissions  from 
its  electric  generation  station  in  New 
Haven,  West  Virginia  Into  compliance 
with  certain  regulations  contained  in 
the  federally-approved  West  Virginia 
State  Implementation  Plan  (SIP).  Be- 
cause of  the  Administrator's  approval. 
Central  Operating  Co.— Phillip  Spom 
Plant  compliance  with  the  Order  will 
preclude  suits  under  the  federal  en- 
forcement and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violations  of 
the  Sn*  regulations  covered  by  the 
Order  during  the  period  the  Order  is 
in  effect. 

DATES:  This  rule  takes  effect  on 
March  12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Abraham  Ferdas  (3EN12),  U.S.  EPA. 
Region  III,  Curtis  BuUdlng,  Sixth 
and  Walnut  Streets.  Philadelphia. 
Pennsylvania  19106,  215/597-9401. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  In 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  Air  Enforcement 
Branch,  UJ5.  EPA,  Region  III,  Curtis 
Building.  Sixth  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106. 


SUPPLEMENTARY  INFORMATION: 
On  October  2,  1978,  the  Regional  Ad- 
ministrator of  EPA's  Region  in  Office 
published  in  the  Federal  Register, 
Vol.  43,  No.  191,  a  notice  proposing  ap- 
proval of  a  delayed  compliance  order 
issued  by  West  Virginia  Air  Pollution 
Control  Commission  to  the  Central 
Operating  Co.— Phillip  Spom  Plant. 
The  notice  asked  for  public  comments 
by  November  1.  1978  on  EPA's  pro- 
posed approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  issued  to  Cen- 
tral Operating  Co.— Phillip  Spom 
Plant  is  approved  by  the  Administra- 
tor of  EPA  pursuant  to  the  authority 
of  Section  113(dK2)  of  the  Clean  Air 
Act.  42  UJS.C  7413(d)(2).  The  Order 
places  Central  Operating  Co.— Phillip 
Spom  Plant  on  a  schedule  to  bring  its 
electric  generation  station  in  New 
Haven  into  compliance  as  expeditious- 
ly as  practicable  with  Regulation  II. 
"To  Prevent  and  Control  Particulate 
Air  Pollution  From  Combustion  of 
Fuel  in  Indirect  Heat  Exchanger",  a 
part  of  the  federally-approved  West 
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Virginia  State  Implementation  Plan. 
The  Order  also  imposes  interim  re- 
quirements which  meet  Sections 
113(d)(lKC)  and  113(dK7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Central 
Operating  Co.— Phillip  Spom  Plant  to 
delay  compliance  with  the  SIP  regula- 
tions covered  by  the  Order  until  July 
1,  1979.  The  company  is  unable  to  im- 
mediately comply  with  these  regula- 
tions. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  12,  1979  because  of  the  need  to 
immediately  place  Central  Operating 
Co— Phillip  Spom  Plant  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirements  of  the  West  Virginia 
State  Implementation  Plan. 

(42n£.C.  7413(d).  7601) 

Dated:  March  5, 1979. 

Douglas  M.  Costle, 
Administrator. 

In  consideraiton  of  the  foregoing, 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  S  65.531  to  read  as 
follows: 

§65.631  EPA  approval  of  State  delayed 
compliance  orders  issued  to  m^or  sta- 
tionary sources. 
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PART  65— DELAYED  COMPLIANCE 
^^  ORDERS 

Approval  of  a  Doloyod  Compliance 
Ordor  issuod  by  tho  Virginia  State 
Air  Pollution  Control  Board  to  U.S. 
General  Services  Administrcrtion 

AGENCY:   Environmental  Protection 
Agency. 

ACTION:  Pinal  rule. 

SUMMARY:    The    Administrator    of 
FPA  hereby  approves  a  Delayed  Com- 


pliance Order  issued  by  the  Virginia 
State  Air  Pollution  Control  Board  to 
the  U.S.  General  Services  Administra- 
tion. The  Order  requires  the  company 
to  bring  air  emissions  from  its  Virginia 
Heating  and  Refrigeration  plant  in  Ar- 
lington, Virginia  into  compliance  with 
certain  regulations  contained  in  the 
federally-approved  Virginia  State  Im- 
plemenUtion  Plan  (SIP).  Because  of 
the  Administrator's  approval.  U.S. 
General  Services  Administration  com- 
pliance with  the  Order  will  preclude 
suits  under  the  federal  enforcement 
and  citizen  suit  provisions  of  the  Clean 
Air  Act  for  violations  of  the  SIP  regu- 
lations covered  by  the  Order  during 
the  period  the  Order  is  in  effect. 
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DATES:    This    rule 
March  12,  1979. 


takes   effect   on 


FOR  FURTHER  INFORMATION 
CONTACT: 

Gary  Gross  (3EN12).  U.S.  EPA. 
Region  III,  Curtis  Building,  Sixth  & 
Walnut  Streets,  Philadelphia,  Penn- 
sylvania 19106.  215/597-8907. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  any  supporting 
material,  and  any  comments  received 
in  response  to  a  prior  Federal  Regis- 
ter notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  Air  Enforcement 
Branch.  U.S.  EPA,  Region  III.  Curtis 
Building.  Sixth  &  Walnut  Streets. 
Philadelphia.  Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  29.  1978.  the  Regional 
Administrator  of  EPA's  Region  III 
Office  published  in  the  Federal  Regis- 
ter. Vol.  43.  No.  190.  a  notice  propos- 
ing approval  of  a  delayed  compliance 
order  Issued  by  the  Virginia  State  Air 
Pollution  Control  Board  to  the  U.S. 
General  Services  Administration.  The 
notice  asked  for  public  comments  by 
October  30.  1978  on  EPA's  proposed 
approval  of  the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  issued  to  U.S. 
General  Services  Administration  is  ap- 
proved by  the  Administrator  of  EPA 
pursuant  to  the  authority  of  Section 
113(d)(2)  of  the  Clean  Air  Act.  42 
U.S.C.  7413(d)(2).  The  Order  places 
U.S.  General  Services  Administration 
on  a  schedule  to  bring  its  Virginia 
Heating  and  Refrigeration  plant  in  Ar- 
lington, Virginia  into  compliance  as 
expeditiously  as  practicable  with  Sec- 
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tion  4.02.01  and  4.03.01  pertaining  to 
visible  emissions  and  particulate 
matter,  a  part  of  the  federally-ap- 
proved Virginia  State  Implementation 
Plan.  The  Order  also  imposes  interim 
requirements  which  meet  Sections 
113(dKl)(C)  and  113(d)(7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  permit  U.S.  Gen- 
eral Services  Administration  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  June  1, 
1979.  The  company  is  unable  to  imme- 
diately comply  with  these  regulations. 
EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  12,  1979  because  of  the  need  to 
immediately  place  U.S.  General  Serv- 
ices Administration  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirements  of  the  Virginia  State  Im- 
plementation Plan. 

(42  U.S.C.  7413(d).  7601.) 

Dated:  March  5.  1979. 

Douglas  M.  Costle. 
AdministratoT. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  §65.511  to  read  as 
follows: 

$65,511  EPA  Approval  of  SUtc  delayed 
compliance  orders  iuued  to  maior  sta- 
tionary sources. 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 
Approval   of   a   Doloyod   Complionco 
Ordor  Utuod  by  Wost  Virginia  Air 
Pollution    Control    Commission    to 
Koppors  Co.,  Inc. 


AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  Rule. 

SUMMARY:  The  Administrator  of 
EIPA  hereby  approves  a  Delayed  Com- 
pliance Order  Issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Koppers  Co..  Inc.  The  Order  re- 
quires the  company  to  bring  air  emis- 


sions from  Its  coal-fired  boilers  in  Fol- 
lansbee  into  compliance  with  certain 
regulations  contained  in  the  federally- 
approved  West  Virginia  State  Imple- 
mentation Plan  (SIP).  Because  of  the 
Administrator's  approval.  Koppers 
Co..  Inc.  compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  for  viola- 
tions of  the  SIP  regulations  covered 
by  the  Order  during  the  period  the 
Order  is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Patrick  McManus,  U.S.  EPA,  Region 
III,  Curtis  Building,  Sixth  <&  Walnut 
Streets,  Philadelphia.  Pennsylvania 
19106.  215/597-9893. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  Air  Enforcement 
Branch.  U.S.  EPA,  Region  III,  Curtis 
Building.  Sixth  &  Walnut  Streets, 
Philadelphia.  Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25,  1978,  the  Regional 
Administrator  of  EPA's  Region  III 
Office  published  in  the  Federal  Regis- 
ter. Vol.  43,  No.  186.  a  notice  propos- 
ing approval  of  a  delayed  compliance 
order  issued  by  West  Virginia  Air  Pol- 
lution Control  Commission  to  the 
Koppers  Co.,  Inc.  The  notice  asked  for 
public  comments  by  October  25,  1978 
on  EPA's  proposed  approval  of  the 
Order. 

No  public  comments  have  been  re- 
ceived by  this  Office;  therefore,  the 
delayed  compliance  order  issued  to 
Koppers  Co..  Inc.  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  Section  113(dK2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413(dK2). 

The  Order  places  Koppers  Co..  Inc.  on 
a  schedule  to  bring  its  coal-fired  boil- 
ers in  Follansbee  into  compliance  as 
expeditiously  as  practicable  with  Reg- 
ulation II.  "To  Prevent  and  Control 
Particulate  Air  Pollution  Prom  Com- 
bustion of  Fuel  in  Indirect  Heat  Ex- 
changers", a  part  of  the  federally-ap- 
proved West  Virginia  State  Implemen- 
tation Plan.  The  Order  also  imposes 
Interim  requirements  which  meet  Sec- 
tions 113(d)(1)(C)  and  113(dK7)  of  the 
Act,  and  emission  monitoring  and  re- 


porting requirements.  If  the  condi- 
tions of  the  Order  are  met.  It  will 
permit  Koppers  Co..  Inc.  to  delay  com- 
pliance with  the  SIP  regulations  cov- 
ered by  the  Order  until  March  31. 
1979.  The  company  is  unable  to  imme- 
diately comply  with  these  regulations. 
EPA  has  determined  that  its  approv- 
al of  the  Order  shaU  be  effective 
March  12,  1979,  because  of  the  need  to 
immediately  place  Koopers  Co.,  Inc. 
on  a  schedule  which  is  effective  under 
the  Clean  Air  Act  for  compliance  with 
the  applicable  requirements  of  the 
West  Virginia  SUte  implemenUtion 
Plan. 

(42  UAC.  741S(d).  7601) 
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Dated:  March  5. 1979. 

Douglas  M.  Costle, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is' amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  {65.531  to  read  as 
follows: 

966.531  EPA  approTal  of  State  delayed 
compliance  orders  issued  to  major  sta- 
tionary sources. 


Source 


Location 


SIP  regulation 
involTed 


Date  of  FR 
propoMl 


Final 

cotnpllsnce 
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Koppen  Co..  Inc.. 
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PART  65— DELAYED  COMPUANCE 
ORDERS 

Approval  of  a  D«l«y*d  CompHanc* 
Ordor  Ittuod  by  Wost  Virginia  Air 
Pollution  Control  Commiasien  to 
Union  Carbido  Corp. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  rule. 
SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  West  Virginia 
Air  Pollution  Control  Commission  to 
the  Union  Carbide  Corp.  Tlje  Order 
requires  the  company  to  bring  air 
emissions  from  its  boilers  In  South 
Charleston  into  compliance  with  cer- 
tain regulations  contained  in  the  fed- 
erally-approved West  Virginia  State 
ImplemenUtion  Plan  (SIP).  Because 
of  the  Administrator's  u)proval.  Union 
Carbide  Corp.  compliance  with  the 
Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for  vio- 
lations of  the  SIP  regulations  covered 
by  the  Order  during  the  period  the 
Order  is  in  effect. 

DATES:   This   rule   takes   effect   on 
March  12,  1979. 


FOR  FUKTHliai  INFORMATION 
CONTACT: 

Patrick  McManus  (3EN12).  U.S. 
EPA,  Region  III,  Curtis  Building. 
Sixth  &  Walnut  Streets,  Philadel- 
phia, Pennsylvania  19106.  215/597- 
9893. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  pr(H>oslng  vproval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  Air  Enforcement 
Branch.  U.S.  EPA.  Region  in.  Curtis 
Building,  Sixth  &  Walnut  Streets. 
Philadelphia.  Pennsylvania  19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  25,  1978.  the  Regional 
Administrator  of  EPA's  Region  III 
Office  published  in  the  Federal  Regis- 
ter, Vol.  43.  No.  186.  a  notice  propos- 
ing approval  of  a  delayed  compliance 
order  Issued  by  West  Virginia  Air  Pol- 
lution Control  Commission  to  the 
Union  Carbide  Corp.  The  notice  asked 
for  publU;  comments  by  October  25. 
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1978  on  EPA's  proposed  approval  of 
the  Order. 

No  public  comments  have  been  re- 
ceived by  this  office;  therefore,  the  de- 
layed compliance  order  issued  to 
Union  Carbide  Corp.  is  approved  by 
the  Administrator  of  EPA  pursuant  to 
the  authority  of  Section  113(dK2)  of 
the  Clean  Air  Act.  42  U.S.C. 
7413(dK2).  The  Order  places  Union 
Carbide  Corp.  on  a  schedule  to  bring 
its  boilers  in  South  Charleston  Into 
compliance  as  expeditiously  as  practi- 
cable with  Regulation  II,  "To  Prevent 
and  Control  Inarticulate  Air  Pollution 
From  Combuslion  of  Fuel  in  Indirect 
Heat  Exchangers",  a  part  of  the  feder- 
ally-approved West  Virginia  State  Im- 
plementation Plan.  The  Order  also  im- 
poses interim  requirements  which 
meet  Sections  113(dKlKC)  and 
113(d)(7)  of  the  Act,  and  emission 
monitoring  and  reporting  require- 
ments. If  the  conditions  of  the  Order 
are  met.  It  will  permit  Union  C^arbide 
Corp.  to  delay  compliance  with  the 
SIP  regulations  covered  by  the  Order 
until  July  1.  1979.  The  company  \b 
unable  to  immediately  comply  with 
these  regulations. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective 
March  12,  1979  because  of  the  need  to 
Immediately  place  Union  Carbide 
Corp.  on  a  schedule  which  Is  effective 
imder  the  Clean  Air  Act  for  compli- 
ance with  the  applicable  requirements 
of  the  West  Virginia  State  Implemen- 
tation Plan. 
(42  U.S.C.  7413(d).  7601) 
Pated:  March  5. 1979. 

Douglas  M.  Costle. 
Administrator. 

In  conslderatton  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
OtDERS 

1.  By  amending  965.531  to  read  as 
follows: 

(65.531  EPA  Approral  of  State  delayed 
compliance  orders  issued  to  maior  sta- 
tionary sonrecs. 


Source 


SIP  reculatloD   Date  of  nt  Final 

involved  propoMl        compUanoe 

date 


Unloa  Carbide.  Corp„~ 


South 
Charieston. 


Reculatlonn  S/SS/Tt. 


1/1/79 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Delayed  Compliance  Order  for 
Medora  Brick  Co.  - 

AGENCY:  U.  S.  Environmental  Pro- 
tection Agency. 

ACTION:  Final  Rule. 

SUMMARY:  By  rule,  the  Administra- 
tor of  U.S.  EPA  approves  a  Delayed 
Compliance  Order  to  Medora  Brick 
Company.  The  Order  requires  the 
Company  to  bring  air  emissions  from 
its  four  coal-fired  kilns  at  Medora,  In- 
diana, into  compliance  with  certain 
regulations  contained  in  the  federally 
approved  Indiana  State  Implementa- 
tion Plan  (SIP).  Medora  Brick  Compa- 
ny's compliance  with  the  Order  will 
preclude  suits  under  the  Federal  en- 
forcement and  citizen  suit  provisions 
of  the  Clean  Air  Act  (the  Act)  for  vio- 
lations of  the  SIP  regulation  covered 
in  the  Order.  ^ 

DATES:  This  rule  takes  effect  March 
12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Pierre  Talbert,  Attorney,  United 
States  Environmental  Protection 
Agency,  Region  V.  230  South  Dear- 
bom  Street,  Chicago,  Illinois  60604. 
Telephone  (312)  353-2086. 

SUPPLEMENTARY  INFORMATION: 
On  October  26,  1978.ahe  Regional  Ad- 
ministrator of  U.S.  EPAs  Region  V 
Office  published  in  the  Federal  Regis- 
ter (43  FR  50002)  a  notice  setting  out 
the  provisions  of  a  proposed  State  De- 
layed Compliance  Order  for  Medora 
Brick  Company.  The  notice  asked  for 
public  comments  and  offered  the  op- 
portunity to  request  a  public  hearing 
on  the  proposed  Order.  No  public  com- 
ments and  no  requests  for  a  public 
hearing  were  received  in  response  to 
the  notice. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  approved 
to  Medora  Brick  Company  by  the  Ad- 
ministrator of  U.S.  EPA  pursuant  to 
the  authority  of  Section  113(d)(2)  of 
the  Act.  42  U.S.C.  7413(d)(2).  The 
Order  places  Medora  Brick  Company 
on  a  schedule  to  bring  its  four  coal- 
fired  kilns  at  Medora,  Indiana,  into 
compliance  as  expeditiously  as  practi- 
cable with  Regulation  APC-3,  a  part 
of  the  federally  approved  Indiana 
State  Implementation  Plan.  Medora 
Brick  Company  is  unable  to  immedi- 
ately comply  with  this  regulation.  The 
Order   also    imposes    interim    require- 
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tnents  which  meet  Sections 
113(d)(1)(C)  and  113(d)(7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Medora 
Brick  Company  to  delay  compliance 
with  the  SIP  regulation  covered  by 
the  Order  until  June  30.  1979. 

Compliance  with  the  Order  by 
Medora  Brick  Company  will  preclude 
Federal  enforcement  action  under  Sec- 
tion 113  of  the  Act  for  violations  of 
the  SIP  regulation  covered  by  the 
Order.  Citizen  suits  under  Section  304 
of  the  Act  to  enforce  against  the 
source  are  similarly  precluded.  En- 
forcement may  be  initiated,  however, 
for  violations  of  the  terms  of  the 
Order,  and  for  violations  of  the  regula- 
tion covered  by  the  Order  which  oc- 
curred before  the  Order  was  issued  by 
U.S.  EPA  or  after  the  Order  Is  termi- 
nated. If  the  Administrator  deter- 
mines that  Medora  Brick  Company  is 
in  violation  of  a  requirement  con- 
tained in  the  Order,  one  or  more  of 
the  actions  required  by  Section 
113(d)(9)  of  the  Act  will  be  initiated. 
Publication  of  this  notice  of  final  rule- 
making constitutes  final  Agency 
action  for  the  purposes  of  judicial 
review  under  Section  307(b)  of  the 
Act. 

U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  March  12. 
1979,  because  of  the  need  to  immedi- 


ately place  Medora  Brick  Company  on 
a  schedule  for  compliance  with  the  In- 
diana State  Implementation  Plan. 

(42  U.S.C.  7413((1).  7601) 

Dated:  March  5,  1979. 

Douglas  M.  Costle, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 


1.  By  amending  §65.191  to  read  as 
follows: 

§63.191  V.S.  EPA  approval  of  SUte  de- 
layed compliance  ordeni  ixiiued  to 
major  stationary  sources. 

The  State  Order  identified  below 
has  been  approved  by  the  Administra- 
tor in  accordance  with  Section 
113(d)(2)  of  the  Act  and  with  this  part. 
With  regard  to  each  Order,  the  Ad- 
ministrator has  made  all  the  determi- 
nations and  findings  which  are  neces- 
sary for  approval  of  the  Order  under 
Section  113(d)  of  the  Act. 


Source 


Date  of  PR   SIP  regulation        Pinal 
propoaal  Involved         compliance 


Medora  Brick  Company Medora. 

Indiana. 


10-2«-7i... 


AFC-4.. 


•-M-Tff 
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PART  65— DELAYED  COMPLIANCE 
s  ORDERS 

Delayed  Compliance  Order  for  Knauf 
Fiber  Glass  GmbH 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  By  the  rule,  the  Adminis- 
trator of  U.S.  EPA  issues  a  Delayed 
Compliance  Order  to  Knauf  Fil>er 
Glass  GmbH  (Knauf  Fiber  Glass).  The 
Order  requires  the  Company  to  bring 
air  emissions  from  its  fiber  glass  man- 
ufacturing plant  at  Shelbyville,  Indi- 
ana, into  compliance  with  certain  reg- 
ulations contained  in  the  federally  ap- 
proved Indiana  State  Implementation 
Plan  (SIP).  Knauf  Fiber  Glass'  compli- 


ance with  the  Order  will  preclude  suits 
under  the  Federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  (the  Act)  for  violations  of  the  SIP 
regulations  covered  in  the  Order. 

DATES:  This  rule  takes  effect  March 
12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Louise  C.  Gross,  Attorney.  United 
States  Environmental  Protection 
Agency,  Region  V,  Enforcement  Di- 
vision. 230  South  Dearborn  Street. 
Chicago,  Illinois  60604,  telephone 
(312) 353-2082. 

SUPPLEMENTARY  INFORMATION: 
On  October  27,  1978,  the  Regional  Ad- 
ministrator of  U.S.  EPAs  Region  V 
Office  published  in  the  Federal  Regis- 
ter (43  FR  50224)  a  notice  setting  out 
the  provisions  of  a  proposed  Federal 
Delayed  Compliance  Order  for  Knauf 


Fiber  Glass.  The  notice  asked  for 
public  comments  and  offered  the  op- 
portunity to  request  a  public  hearing 
on  the  proposed  Order. 

No  public  comments  and  no  request 
for  a  public  hearing  were  received  In 
response  to  the  notice. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  Issued  to 
Knauf  Fiber  Glass  by  the  Administra- 
tor of  U.S.  EPA  pursuant  to  the  au- 
thority of  section  113(dKl)  of  the  Act, 
42  U.S.C.  7413(d)(1).  The  Order  places 
Knauf  Fiber  Glass  on  a  schedule  to 
bring  its  fit>er  glass  manufacturing 
plant  at  Shelbyville,  Indiana,  into 
compliance  as  expeditiously  as  practi- 
cable with  Regulations  APC-3  and 
APC-5,  a  part  of  the  federally  ap- 
proved Indiana  State  Implementation 
Plan.  Knauf  Fiber  Glass  is  unable  to 
immediately  comply  with  these  regula- 
tions. The  Order  also  imposes  interim 
requirements  which  meet  section 
113(d)(1)(C)  and  113(d)(7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Knauf 
Fiber  Glass  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
Order  until  July  1.  1979. 

Compliance  with  the  Order  by 
Knauf  Fiber  Glass  wiU  preclude  Fed- 
eral enforcement  action  under  section 
113  of  the  Act  for  violations  of  the  SIP 
regulations  covered  by  the  Order.  Citi- 
zen suits  under  Section  304  of  the  Act 
to  enforce  against  the  source  are  simi- 
larly precluded.  EMorcement  may  be 
initiated,   however,   for  violations  of 
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the  terms  of  the  Order,  and  for  viola- 
tions of  the  regulations  covered  by  the 
Order  which  occurred  before  the 
Order  was  issued  by  U.S.  EPA  or  after 
the  Order  Is  terminated.  If  the  Admin- 
istrator determines  that  Knauf  Fiber 
Glass  is  in  violation  of  a  requirement 
contained  in  the  Order,  one  or  more  of 
the  actions  required  by  section 
113(d)(9)  of  the  Act  will  be  initiated. 
Publication  of  this  notice  of  final  rule- 
making constitutes  final  Agency 
action  for  the  purpose  of  judicial 
review  under  section  307(b)  of  the  Act. 
U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  immediately  place  Knauf  Fiber 
Glass  on  a  schedule  for  compliance 
with  the  Indiana  State  Implementa- 
tion Plan. 

(42UJ3.C.  7413(d).  7601). 

Dated:  March  5,  1979. 

Douglas  M.  Costle. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  Section  65.190  to 
read  as  follows: 

§65.190  Federal  Delayed  Compliance 
Orders  Issued  under  section  113(d)  (1), 
(3),  and  (4)  of  the  Act 


Source 

Location 

Order  No. 

Date  of  PR 
proposal 

SIP  regulation 
involved 

Pinal 
date 

Knauf  Pil>er  Olaai 
OmbH. 

ShelbyvlUe, 

EPA-«-T»-A-31... 

,  10-37-7S 

.  APC->and 
APC-4. 

7-1-7S 

tJRiTiD  States  EimBOinfiiiTAL  Psotbctior 
Agkrct 

In  the  Matter  of  Knauf  Fiber  Olan 
OmbH  Shelbyville,  Indiana;  Proceeding 
Under  Sections  113(d)  and  114(a)  of  the 
Clean  Air  Act.  as  Amended.  Order  No.  EPA- 
5-79-A-2 

Okddi 

The  following  ORDER  is  issued  this  date 
pursuant  to  Sections  113(d)  and  114(a)  of 
the  CHean  Air  Act,  as  amended.  42  U.S.C. 
Section  7401  et  $eQ.  ("the  Act").  Public 
notice,  opportunity  for  public  hearing  and 
30  days  notice  to  the  State  of  Indiana  have 
been  provided  pursuant  to  Sections 
113(d)(1)  of  the  Act.  This  ORDER  contains 
a  schedule  for  compliance,  emission  moni- 
toring requirements  and  reporting  require- 
ments. Final  compliance  is  required  as  expe- 
ditiously as  practicable,  but  not  later  than 
July  1.  1979. 


On  September  29,  1977,  Dale  8.  Bryson. 

Acting  Director,  Enforcement  Division, 
Region  V,  United  States  Environmental 
Protection  Agency  ("U.S.  EPA"),  pursuant 
to  authority  duly  delegated  to  him  by  the 
AdmliUstrator  of  the  UJ3.  EPA,  issued  a 
Notice  of  Violation,  purstiant  to  Section 
n3(aKl)  of  the  Act,  to  the  CertalnTeed 
Corporation,  a  Maryland  coriwration  with 
corporate  headquarters  at  Valley  Forge, 
Peruisylvania,  upon  a  finding  that  the  Cor- 
poration's fiberglass  manufacturing  plant  in 
ShelbyvlUe,  Indiana,  was  In  violation  of  the 
applicable  Indiana  Implementation  Plan,  as 
defined  in  section  110(d)  of  the  Act.  The 
Notice  cited  CertalnTeed  for  violation  of  In- 
diana Regulation  APC-3  ("APC-3")  at  the 
601  Forming  Machine  and  Manual  Pipe  In- 
sulation Curing  Oven  and  Violation  of  Indi- 
ana Regulation  APC-5  ("APC-5")  at  the  six 
furnaces  and  six  forming  operations,  as 
demonstrated  by  visible  emissions  observa- 
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tions  and  Information  submitted  to  U.8. 
EPA  by  CertalnTeed,  pursuant  to  Section 
114  of  the  Act. 

On  October  28,  1977,  a  meeting  was  held 
at  C^ertalnTeed's  request  to  discuss  the 
Notice  of  Violation.  At  that  time,  Certaln- 
Teed Indicated  that  it  was  involved  in  an 
anti-trust  proceeding,  as  a  result  of  which 
CertalnTeed  had  been  ordered  to  divest 
itself  of  the  Shelbyville  plant  as  a  going 
concern. 

On  December  19,  1977,  and  January  5, 
1978,  Mr.  Thles  Knauf,  now  the  President  of 
Knauf  Fiber  Glass,  met  with  U.S.  EPA  en- 
forcement personnel,  as  a  prospective  pur- 
chaser, for  the  purpose  of  discussing  the 
violations  cited  in  the  September  29,  1977. 
Notice  of  Violation  and  the  general  require- 
ments of  the  Act. 

On  January  16,  1978,  Knauf  Fiber  Glass 
GmbH  ("Knauf")  acquired  ownership  of  the 
Shelbyville  facility  pursuant  to  the  order  of 
the  U.S.  District  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania  In  the  antitrust  pro- 
ceeding referred  to  above  and  captioned 
United  States  of  America  v.  CertainTeed 
Products  Corporation  and  PPG  Industries, 
Inc.  CIvU  Action  No.  74-47  (E.D.  Pa.). 
Knauf  was  not  affiliated  with  CertainTeed 
at  that  time  nor  is  it  presently  so  affiliated. 

On  March  16,  1978,  U.S.  EPA  Inspected 
the  Shelbyville  plant  and  discussed  compli- 
ance with  Knauf 's  management.  On  April  6, 
1978,  Knauf  representatives  again  met  with 
UJS.  EPA  to  discuss  a  compliance  program. 
Because  Knauf  determined  that  it  could  not 
bring  all  of  the  sources  cited  in  the  Septem- 
ber 29,  1977,  Notice  of  Violation  Into  compli- 
ance with  the  applicable  regulations  by  July 
1,  1979,  both  U.S.  EPA  and  Knauf  agreed  to 
pursue  the  issuance  of  an  order  under  Sec- 
tion 113(d)  of  the  Act  as  to  those  sources 
which  Knauf  could  bring  into  compliance 
by  July  1, 1979. 

After  a  thorough  Investigation  of  all  rele- 
vant facts,  it  is  determined  that  Knauf  is 
presently  unable  to  comply  with  the  Indi- 
ana Implementation  Plan,  that  the  schedule 
for  compliance  set  forth  in  this  ORDER  is 
as  expeditious  as  practicable  and  that  the 
terms  of  this  ORDER  comply  with  Section 
113(d)  of  the  Act.  Therefore,  It  is  hereby 
ORDERED  that: 

I.  Knauf  shall  achieve  compliance  with 
APC-5  at  Its  fiberglass  manufacturing  plant 
201  and  202  Superfine  Furnaces  and  Form- 
ing operations  in  accordance  with  the  fol- 
lowing schedule: 

A.  Submit  preliminary  plans  and  specifica- 
tions for  construction  of  603  Superfine  elec- 
tric melt  furnace,  603  Superfine  Forming 
Machine  and  necessary  pollution  control 
equipment— July  1. 1978. 

B.  Award  fliuU  contracts— August  15,  1978. 

C.  Commence  construction— November  1, 
1978. 

D.  Complete  construction— February  1. 
1979. 

E.  Remove  201  and  202  Superfine  Furnace 
and  Forming  operations  and  demonstrate 
compliance  with  APC-5— July  1, 1979. 

II.  Knauf  shall  achieve  compliance  with 
APC-3  and  APC-5  at  Its  fiberglass  manufac- 
turing plant  601  Rotary  Furnace  and  Form- 
ing Machine  In  accordance  with  the  follow- 
ing schedule: 

A.  Submit  preliminary  plans  and  specifica- 
tions for  conversion  of  oOl  Rotary  Furnace 
and  601  Rotary  Forming  to  utilize  electric 
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melt  and   for  neceaaary  pollution  control 
equipment— July  31. 1978. 

B.  Award  final  contracts— September  15. 
1978. 

C.  Commerce  construction— March  1. 
1979. 

D.  Complete  construction— June  1, 1979. 

E.  Demonstrate  compliance  with  APC-3 
and  APC-5-July  1.  1979. 

ni.'Knauf  shall  achieve  compliance  with 
APC-3  at  its  two  fiberglass  manufacturing 
plant  Manual  Pipe  Insulation  Curing  Ovens 
In  accordance  with  the  following  schedule: 

A.  Submit  preliminary  plans  and  specifica- 
tions for  emission  control  devices— July  31. 
1978. 

B.  Award  final  contracts— September  15, 
1978. 

C.  Commerce  construction— January  1. 
1979. 

D.  Complete  construction— April  1.  1979. 

E.  Demonstrate  compliance  with  APC-3— 
July  1.  1979 

rv.  Knauf  shall  achieve  and  demonstrate 
final  compliance  with  APC-S  at  its  fiber- 
glass manufacturing  plant  201  and  202  Su- 
perfine Furnaces  and  Forming  Machines  (to 
be  redesignated  603)  by  July  1.  1979.  Knauf 
shall  achieve  and  demonstrate  final  compli- 
ance with  APC-3  at  iU  two  fiberglass  manu 
facturing  plant  Manual  Pipe  Insulation 
Curing  Ovens  by  July  1.  1979.  Knauf  shall 
achieve  and  demonstrate  final  compliance 
with  APC-3  and  APC-5  at  its  601  Rotary 
Furnace  and  Forming  Machine  by  July  1. 
1979. 

V.  Pursuant  to  Sections  U3(d)<lMC)  and 
114(a)  of  the  Act.  Knauf  shall  Install  con- 
tinuous monitoring  systems  for  the  mea- 
surement of  opacity  for  Rotary  Forming 
Machine  603.  Rotary  Forming  Machine  601 
and  the  Manual  Pipe  Curing  Ovens.  These 
continuous  monitoring  systems  shall  be  in- 
stalled, calibrated,  noalntalned  and  operated 
In  accordance  with  the  procedures  set  forth 
in  Appendix  B  of  40  CFR  Part  60  and  shall 
be  properly  calibrated  and  operational  upon 
the  achievement  of  final  compliance.  There- 
after. Knauf  shall  submit  a  written  report 
of  excess  emissions  for  each  calendar  quar- 
ter, including  the  nature  and  cause  of  excess 
emissions,  if  Imown.  and  corrective  action 
taken.  This  summary  shall  consist  of  the 
magnitude  in  actual  percent  opacity  of  all 
six-minute  averages  uf  opacity  greater  than 
40  percent  for  each  hour  of  operation  of  the 
facility.  Average  values  may  be  obtained  by 
Integration  over  six-minutes  or  by  arithmet- 
ically averaging  a  minimum  of  four  equally 
spaced.  Instantaneous  opacity  measure- 
ments per  minute.  All  records  produced  by 
the  continuous  monitoring  systems  shall  be 
retained  by  Knauf  for  a  period  of  not  less 
than  two  years  and  made  available  for  in- 
spection by  U.S.  EPA  or  its  agent  upon  re- 
quest. Malfunctions  or  periods  in  which  the 
continuous  monitoring  system  is  not  in  op- 
eration shall  be  reported  immediately,  along 
with  proposed  corrective  action. 

In  the  alternative.  Knauf  may  demon- 
strate to  the  VS.  EPA  that  the  emission 
monitoring  system  provided  in  40  CFR  Part 
60  is  not  feasible  in  light  of  the  control 
equipment  ultimately  chosen.  In  such  case. 
Knauf  shall  provide  an  alternate  method  of 
continuous  monitoring,  approved  by  U.S. 
EPA.  to  assure  proper  operation  of  the  con- 
trol equipment  at  all  times. 

VI.  Pursuant  to  Section  113<dH7)  of  the 
Act.  it  has  t>een  determined  that  during  the 
period  in  which  this  ORDER  is  in  effect,  no 
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interim   requirements   are   reasonable   and 
practicable. 

VII.  Knauf  shall  submit  reports  to  the 
U.S.  EPA  detailing  progress  made  with  re- 
spect to  each  requirement  of  this  ORDER. 
Such  reports  shall  be  submitted  within  ten 
(10)  days  of  the  completion  of  such  require- 
ment. In  addition,  no  later  than  July  1, 
1979.  the  Company  shall  certify  to  the  U.S. 
EPA  that  each  of  the  sources  required  to 
comply  with  APC-3  and/or  APC-5  is  In  final 
compliance  with  the  appropriate 
regulation(s). 

VIII.  All  submissions  and  notifications  to 
the  U.S.  EPA  pursuant  to  this  ORDER  shall 
be  made  to  the  Chief.  Air  Compliance  Sec- 
tion. U.8.  EPA.  Region  V.  230  South  Dear- 
bom  Street.  Chicago.  Illinois  60604. 

IX.  Nothing  In  this  ORDER  shall  be  con- 
strued as  a  waiver  by  the  Administrator  of 
any  rights  or  remedies  under  the  Clean  Air 
Act.  Including,  but  not  limited  to.  Section 
303  of  the  Act.  42  VS.C.  Section  7603. 

X.  Knauf  U  hereby  notified  that  Its  fail- 
ure to  achieve  compliance  by  July  1.  1979, 
will  result  in  a  requirement  to  pay  a  non- 
compliance penalty  under  Section  120.  In 
the  event  of  such  failure.  Knauf  will  be  for- 
merly notified,  pursuant  to  Section 
120(b)(3)  and  any  regulations  promulgated 
thereunder,  of  its  noncompliance. 

XI.  This  ORDER  is  effective  upon  Fkdkk- 
AL  Rbcistek  promulgation. 

Dated:  March  5.  1979. 

Douglas  M.  Costlz. 
>((fminiftrator, 
U.S.  Environmental  Protection  Agency. 

Knauf  has  reviewed  this  ORDER  and  be- 
lieves it  to  l>e  a  reasonable  means  by  which 
the  sources  at  its  fiberglass  insulation  man- 
ufacturing facility  mentioned  therein  can 
achieve  final  compliance  with  Indiana  Reg- 
ulations APC-3  and/or  APC-5  according  to 
the  terms  of  the  ORDER.  Knauf  stipulates 
as  to  the  correctness  of  all  facts  stated 
above  except  insofar  as  Paragraph  X  of  the 
ORDER  Is  deemed  a  statement  of  fact,  and 
consents  to  the  requirements  and  terms  of 
this  ORDER,  but  reserves  the  right  to  dis- 
pute in  any  forum  the  applicability  of  the 
noncompliance  penalty  provisions  of  Sec- 
tion 120e  to  iU  Shelbyvllle  sources.  Knauf 
waives  its  right  to  Notice  of  Violation  under 
Section  113(aKl)  of  the  Clean  Air  Act  as  to 
the  violations  to  be  corrected  by  the  terms 
of  this  ORDER. 

Dated:  January  11. 1979. 

Triss  Khaot. 
Knauf  Fiber  Ola**,  OmbH. 

(FR  Doc.  79-7400  FUed  3-9-79;  8:45  am] 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

D«lay«d  Compliance  Order  for  Ivck- 
•yo  Powor,  Inc.,  Cardinal  Gonorot- 
ing  Station 

AGENCY:  U.S.  EnvlronmenUl  Protec- 
tion Agency. 

ACTION:  Pinal  rule. 


SUMMARY:  By  this  rule,  the  Admin- 
istrator of  U.S.  EPA  issues  a  Oelayed 
Compliance  Order  to  Buckeye  Power. 
Inc.  The  Order  requires  the  company 
to  bring  air  emissions  from  Unit  2  at 
Brilliant.  Ohio,  into  compliance  with 
certain  regulations  contained  in  the 
federally  approved  Ohio  State  Imple- 
mentation Plan  (SIP).  Buckeye  Power. 
Inc. '8  compliance  with  the  Order  will 
preclude  suits  imder  the  Federal  en- 
forcement and  citizen  suit  provisions 
of  the  Clean  Air  Act  (the  Act)  for  vio- 
lations of  the  SIP  regulations  covered 
by  the  Order. 

DATES:  BCarch  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Linda  M.  BueU.  Attorney.  United 
States  Environmental  Protection 
Agency.  Region  V.  230  South  Dear- 
bom  Street.  Chicago,  Illinois  60604. 
Telephone:  (312)  353-2082. 

SUPPLEMENTARY  INFORMATION: 
On  October  23.  1978.  the  Regional  Ad- 
ministrator of  U.S.  EPA's  Region  V 
Office  published  In  the  Federal  Regis- 
TCB  (43  FR  49327)  a  notice  setting  out 
the  provisions  of  a  proposed  Federal 
Delayed  Compliance  Order  for  Buck- 
eye Power.  Inc.  The  notice  asked  for 
public  comments  and  offered  the  op- 
portunity to  request  a  public  hearing 
on  the  proposed  Order.  No  public  com- 
ments and  no  request  for  a  public 
hearing  were  received  in  response  to 
the  notice. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  issued  to 
Buckeye  Power.  Inc..  by  the  Adminis- 
trator of  U.S.  EPA  pursuant  to  the  au- 
thority of  Section  113(dKl)  of  the  Act. 
42  X3S.C.  7413(dKl).  The  Order  places 
Buckeye  Power.  Inc.  on  a  schedule  to 
bring  its  Unit  2  at  Brilliant.  OlUo.  into 
compliance  as  expeditiously  as  practi- 
cable with  Regulations  AP-3-07  and 
AP-3-11.  part  of  the  federally  ap- 
proved Ohio  State  Implementation 
Plan.  Buckeye  Power.  Inc.  is  unable  to 
immediately  comply  with  these  regula- 
tions. The  Order  also  Imposes  interim 
requirements  which  meet  Sections 
113(dKlKC)  and  113(dX7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  permit  Buckeye 
Power.  Inc.  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
Order  untU  April  15.  1980. 

Compliance  with  the  Order  by  Buck- 
eye Power,  Inc.  will  preclude  Federal 
enforcement  action  imder  Section  113 
of  the  Act  for  violations  of  the  SIP 
regiUatlons  covered  by  the  Order.  Citi- 
zen suits  under  Section  304  of  the  Act 
to  enforce  against  the  source  are  simi- 
larly precluded.  Enforcement  may  be 
initiated,  however,  for  violations  of 
the  terms  of  the  Order,  and  for  viola- 
tions of  the  regvilations  covered  by  the 
Order    which    occtirred    before    the 


Order  was  issued  by  U.S.  EPA  or  after 
the  Order  is  terminated.  If  the  Admin- 
istrator determines  that  Buckeye 
Power.  Inc.  is  in  violation  of  a  require- 
ment contained  in  the  Order,  one  or 
more  of  the  actions  required  by  Sec- 
tion 113(dK9)  of  the  Act  will  be  initiat- 
ed. Publication  of  this  notice  of  final 
rulemaking  constitutes  final  Agency 
action  for  the  purposes  of  Judicial 
review  under  Section  307(b)  of  the 
Act. 

U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  immediately  place  Buckeye  Power. 
Inc..  Cardinal  Generating  Station  on  a 
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schedule  for  compliance  with  the  Ohio 
State  Implementation  Plan. 

(42U.S.C.  7413(d),  7601) 

Dated:  February  5.  1979. 

I  Douglas  M.  Costle. 

'  Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  §65.400  to  read  as 
follows: 

S65.4(N)  Federal  Delayed  Compliance 
Orders  issued  under  Section  113(dKl). 
(3).  and  (4)  of  the  Act 


Date  of  PR    SIP  regulaUon         Ptnal 
Source  LocatfcHi  Order  No.  proposal  involved         compliance 

date 


Buckeye  Power.  Inc.. 
Cardinal  Oenerating 
Station. 


BrlUlant.  Ohio....  EPA-5-79-A-14. 


10/23/78 AP-S-01. 

AP-S-11. 


4/1S/80 
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[FRL  1059-3) 

PART  65— OELAYED  COMPUANCE 
ORDERS 

Doloyod  Complionco  Ordor  for  South- 
•rn  Podfic  Pipo  Linos,  Inc,  Chke, 
Calif. 

AGENCY:   Environmental  Protection 

Agency. 

ACTTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
E3>A  hereby  issues  a  Delayed  Compli- 
ance Order  to  Southern  Pacific  Pipe 
Lines.  Inc.  The  Order  requires  the 
company  to  bring  air  emissions  from 
its  gasoline  storage  tanlts  in  Chico. 
California  into  compliance  with  cer- 
tain federally-promulgated  regulations 
contained  In  the  California  State  Im- 
plementation Plan  (SIP).  Southern 
Pacific  Pipe  lines.  Inc.  compliance 
with  the  Order  will  preclude  suits 
under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation  of  the  SIP  regula- 
tions covered  by  the  Order  during  the 
period  the  Order  is  in  effect. 
DATES:  This  rule  takes  effect  on 
March  12.  1979. 

FOR      FURTHER      INFORMATION 
CONTACT 
William   M.   Thurston.  Chief,   Case 
Development  Section,  Air  and  Haz- 


ardous Materials  Branch.  Enforce- 
ment Division,  EPA.  Region  IX.  215 
Fremont  Street,  San  Francisco,  Cali- 
fornia 94105,  telephone  (415)  556- 
6150. 

ADRRESSES:  The  Delayed  CompU- 
ance  Order  and  supporting  material 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  Enforcement  Division  Offices, 
EPA,  Region  IX,  215  Fremont  Street, 
San  Francisco.  California  94105. 

SUPPLEMENTARY  INFORMATION: 
On  October  27.  1978.  the  Regional  Ad- 
ministrator of  EPA's  Region  IX  Office 
published  in  the  Federal  Register,  43 
FR  50222.  a  notice  setting  out  the  pro- 
visions of  a  proposed  delayed  compli- 
ance order  for  Southern  Pacific  Pipe 
Lines,  Inc.  The  notice  asked  for  public 
comments  and  offered  the  opportunity 
to  request  a  public  hearing  on  the  pro- 
posed Order.  No  public  comments  or 
requests  for  a  public  hearing  were  re- 
ceived in  response  to  the  proposal 
notice. 
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Therefore,  a  delayed  compliance 
order  effective  this  date  is  issued  to 
Southern  Pacific  Pipe  Lines,  Inc.  by 
the  Administrator  of  EPA  pursuant  to 
the  authority  of  Section  113(d)(1)"  of 
the  Clean  Air  Act.  42  U.S.C. 
7413(d)(1).  The  Order  places  Southern 

Pacific  Pipe  Lines.  Inc.  on  a  schedule 
to  bring  its  gasoline  storage  tanks  in 
Chico.  California  into  compliance  as 
expeditiously  as  practicable  with  40 
CFR  52.255,  a  federally-promulgated 
part  of  the  California  State  Implemen- 
tation Plan.  The  Order  also  imposes 
reporting  requirements.  Due  to  the 
nature  of  the  violation  interim  re- 
quirements and  emission  monitoring 
requirements  would  be  unreasonable. 
If  the  conditions  of  the  Order  are  met. 
it  will  permit  Southern  Pacific  Pipe 
Lines.  Inc.  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
Order  imtil  June  1.  1979.  The  compa- 
ny Is  unable  to  immediately  comply 
with  these  regulations. 

EPA  has  determined  that  the  Order 
shall  be  effective  on  March  12,  1979. 
because  of  the  need  to  immediately 
place  Southern  Pacific  Pipe  Lines,  Inc. 
on  a  schedule  for  compliance  with  the 
applicable  requirements  of  the  Califor- 
nia State  Implementation  Plan. 

(42  U.S.C.  7413(d),  7601) 

Dated:  March  5. 1979. 

DonOLAS  M.  COSTLE. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  By  amending  the  table  in  {65.90 
Federal  delayed  compliance  orders 
issued  under  Section  llSidY.!).  (J), 
and  (.4)  of  the  Act,  by  adding  the  fol- 
lowing entry: 

9  65.90  Federal  delayed  compliance  orders 
iaaued  under  SceUon  113(d)  (1).  (3). 
and(4),  ofthe  Act 


Source 


Loeatioa 


Order  No. 


SIP  regtilaUon    Date  of  FR 
involved  propoaU 


Final 
compliance 


Southern  Pacific  Pipe 
lines.  Inc. 


Chleo.  CaUf  omU  t-tt-*. 


40  CFR 
S2.2SS. 


Oct.  37. 1978.  June  1. 1979. 
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2.  The  text  of  the  order  Is  as  follows: 

UHrriD  Statu  EitviRoinf kntal  PRoracrioN 
AcKMCT,  Rbcioh  ex  I 

(Docket  No.  9-78-«l  ' 

In  the  matter  of  Southern  Pacific  Pipe 
Lines.  Inc..  Chlco.  California:  Proceeding 
under  Section  113(d)  Clean  Air  Act.  as 
amended:  Order. 

The  following  Order  Is  Issued  pursuant  to 
Section  113(dKl)  of  the  Clean  Air  Act.  as 
amended.  42  U.S.C.  {7401  et  seq.  (herein- 
after referred  to  as  the  'Acf).  This  Order 
contains  a  schedule  for  compliance  and  re- 
porting requirements.  Public  notice,  oppor- 
tunity for  a  public  hearing,  and  thirty  days 
notice  to  the  State  of  California  has  been 
provided  pursuant  to  Section  113(d)<l)  of 
the  Act. 

riNDINGS 

On  March  17.  1978.  the  United  SUtes  En- 
vironmental Protection  Agency  (EPA) 
issued  a  Notice  of  Violation,  pursuant  to 
Section  113(aMl>  of  the  Act.  to  Southern 
Pacific  Pipe  Lines.  Inc.  upon  a  finding  that 
gasoline  storage  taiUs  ifCH  5  and  #CH  16  at 
the  Chico.  California  facility  are  in  violation 
of  40  CFR  52.255.  a  part  of  the  applicable 
California  Implementation  Plan  as  defined 
in  Section  110(d)  of  the  Act.  This  finding 
was  based  upon  an  inspection  conducted  by 
EPA  personnel  on  November  17  and  18. 
1977. 

Said  violation  has  extended  beyond  the 
thirtieth  day  after  issuance  of  the  March 
17,  1978.  Notice  of  Violation.  The  continuing 
violation  was  documented  at  a  May  5.  1978 
conference  during  which  representatives  of 
Southern  Pacific  Pipe  Lines.  Inc.  stated  that 
the  excessive  roof  gaps  on  gasoline  storage 
tanks  fCH  5  and  ifCH  16  had  not  been 
eliminated.  Southern  Pacific  Pipe  Lines. 
Inc.  is  presently  unable  to  comply  with  the 
requiremenU  of  40  CFR  52.255. 

OROCX 

After  a  thorough  investigation  of  all  rele- 
vant facts,  including  public  comment,  it  is 
determined  that  the  schedule  for  compli- 
ance set  forth  in  this  Order  is  expeditious  as 
practicable,  and  that  the  terms  of  this 
Order  comply  with  Section  113(d)  of  the 
Act.  Therefore,  it  is  hereby  ordered: 

I.  That  Southern  Pacific  Pipe  Lines,  Inc. 
will  comply  with  the  California  Implemen- 
tation Plan  regulations  in  accordance  with 
the  following  schedule  on  or  before  the 
dates  specified  therein  for  gasoline  storage 
tanks  #CH  5  and  iTCH  16  at  the  Chico  fa- 
cility. 

A.  October  1,  1978— Provide  to  EPA  a 
progress  report  on  the  study  being  conduct- 
ed to  demonstrate  the  equivalency  of  the 
Company's  tank  seals  with  the  requirements 
of  the  California  Air  Resources  Board. 

B.  January  1,  1979— Submit  a  final  control 
plan  to  achieve  compliance  with  40  CFR 
52.255. 

C.  April  1.  1979— Initiate  on-site  construc- 
tion or  installation  of  emission  control 
equipment. 

D.  June  1.  1979— Complete  construction 
and  achieve  final  compliance  with  40  CFR 
52.255. 

II.  That  no  interim  requirements,  as  de- 
scribed in  Section  113(d)(7)  of  the  Act.  are 
reasonable  and  practicable. 
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III.  That  Southern  Pacific  Pipe  Unea.  Inc. 
la  not  relieved  by  this  Order  from  compli- 
ance with  any  requirements  imposed  by  the 
applicable  SUte  ImplemenUtlon  Plan,  EPA. 
and/or  the  courts  pursuant  to  Section  303 
during  any  period  of  imminent  and  substan- 
tial endangerment  to  the  health  of  persona. 

rv.  That  Southern  Pacific  Pipe  Lines.  Inc. 
shall  comply  with  the  following  reporting 
requirement*  on  or  before  the  dates  speci- 
fied below: 

A.  No  later  than  five  days  after  the  date 
for  achievement  of  an  Incremental  step  or 
final  compliance  specified  in  this  ORDER. 
Southern  Pacific  Pipe  Lines.  Inc.  shall 
notify  EPA  in  writing  of  Its  compliance,  or 
noncompliance  and  reasons  therefor,  with 
the  requirement.  If  delay  Is  anticipated  In 
meetlfig  any  requirement  of  this  Order, 
Southern  Pacific  Pipe  Lines,  Inc.  shall  Im- 
mediately notify  EPA  in  writing  of  the  an- 
ticipated delay  and  reasons  therefor.  Notifi- 
cation to  EPA  of  any  anticipated  delay  does 
not  excuse  the  delay. 

B.  All  submittals  and  notifications  to  EPA 
pursuant  to  this  Order  shall  be  made  to  the 
Director.  Enforcement  Division.  EPA. 
Region  IX.  215  Freemont  Street.  San  Fran- 
cisco. California  94105. 

V.  Nothing  herein  shall  affect  the  respon- 
sibility of  Southern  Pacific  Pipe  Lines.  Inc. 
to  comply  with  State,  local  or  other  Federal 
regulations. 

VI.  Southern  Pacific  Pipe  Lines.  Inc.  Is 
hereby  notified  that  your  failure  to  achieve 
final  compliance  by  July  1.  1979,  may  result 
in  a  requirement  to  pay  a  noncompliance 
penalty  under  Section  120.  In  the  event  of 
such  failure.  Southern  Pacific  Pipe  Lines. 
Inc.  will  be  formally  notified  pursuant  to 
Section  120(bK3)  and  any  regulations  pro- 
mulgated thereunder,  of  Its  r\oncompllance. 

VII.  This  Order  shall  be  terminated  in  ac- 
cordance with  Section  113(d)(8)  of  the  Act  if 
the  Administrator  determines  on  the  record, 
after  notice  and  hearing,  that  an  inability  to 
comply  with  40  CFR  52.255  no  longer  exists. 

VIII.  Violation  of  any  requirement  of  this 
Order  shall  result  in  one  or  more  of  the  fol- 
lowing actions: 

A.  Enforcement  of  such  requirement  pur- 
suant to  Sections  113(a).  (b)  or  (c)  of  the 
Act.  including  possible  Judicial  action  for  an 
injunction  and/or  penalties  and  in  appropri- 
ate cases,  criminal  prosecution. 

B.  Revocation  of  this  Order,  after  notice 
and  opportunity  for  a  public  hearing,  and 
subsequent  enforcement  of  40  CFR  52.255 
in  accordance  with  the  preceding  para- 
graph. 

C.  If  such  violation  <xx:urs  on  or  after  July 
1,  1979,  notice  of  noncompliance  and  subse- 
quent action  pursuant  to  Section  120  of  the 
Act. 

IX.  This  order  is  effective  upon  publica- 
tion in  Federal  Register. 

Dated:  March  5.  1979. 

Douglas  M.  Costle. 
Administrator. 

CONSENT  PROVISION 

Southern  Pacific  Pipe  Lines.  Inc..  ac- 
knowledges that  its  Chico.  California  facili- 
ty is  in  violation  of  40  CFR  52.255.  Further- 
more, Southern  Pacific  Pipe  Lines.  Inc.  has 
reviewed  this  order,  believes  It  to  be  a  rea- 
sonable means  to  attain  compliance  with  40 
CFR  52.255,  and  consents  to  the  terms  of 
the  order. 


Dated:  Loa  Anceles.  August  23.  1978. 

B.  K.  Smith. 
Freaidmt,  Southern 
Pacific  Pipe  Line*.  Inc. 
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SUKHAFTH  E— Ff  STIOOC  PtOGCAMS 
(PP  7F1913/R198:  FRL  1071-4] 

PART  180— TOLERANCES  AND  EX- 
EMPTIONS FROM  TOLERANCES 
FOR  PESTIODE  CHEMICALS  IN  OR 
ON  RAW  AGRICULTURAL  COM- 
MODITIES 

6-B«nzylod«nin« 

AGENCY:  Office  of  Pesticide  Pro- 
grams, Environmental  Protection 
Agency  (EPA). 

ACrriON:  Pinal  rule. 

SUMMARY:  This  nile  established  a 
tolerance  of  0.15  part  per  million 
(ppm)  for  residues  of  the  plant  growth 
regulator  6-benzyladenlne  on  apples. 
The  amendment  to  the  regulations 
was  requested  by  Abbott  Laboratories. 
This  rule  establishes  a  maximum  per- 
missible level  for  residues  of  the  plant 
growth  regulator  on  apples. 

EFFECTIVE  DATE:  March  12,  1979. 

FOR      FURTHER      INFORMATION . 
CONTACT: 

Mr,  Robert  Taylor.  Product  Man- 
ager (PM)  25.  Registration  Division 
(TS-767).  Office  of  Pesticide  Pro- 
grams, EIPA,  401  M  Street,  SW. 
Washington.  DC  (202/755-7013). 

SUPPLEMENTARY  INFORMATION: 
On  January  18.  1979.  the  EPA  pub- 
lished a  notice  of  proposed  rulemaking 
in  the  Federal  Register  (44  FR  3740) 
in  response  to  a  pesticide  petition  (PP 
7F1912)  submitted  to  the  Agency  by 
Abbott  Laboratories,  14th  Street  and 
Sheridan  Road.  N.  Chicago.  IL  60064. 
This  petition  proposed  that  40  CFR 
180  be  amended  by  the  establishment 
of  a  tolerance  for  residues  of  the  plant 
growth  regulator  6-l)enzyladenine  (N- 
phenylmethyl)-l-//-purine-6-amine)  in  • 
or  on  the  raw  agricultural  commodity 
apples  at  0.15  ppm.  No  requests  for  re- 
ferral to  an  advisory  committee  were 
received  in  response  to  this  notice  of 
proposed  rulemaking.  One  comment 
was  received  which  was  in  support  of 
the  proposed  tolerance. 

It  has  t)een  concluded,  therefore, 
that  the  proposed  amendment  to  40 
CFR  180  should  be  adopted  without 
change,  and  it  has  been  determined 
that  this  regulation  will  protect  the 
public  health. 

Any  person  adversely  affected  by 
this  regulation  may,  on  or  before  April 
11,  1979,  file  written  objections  with 
the     Hearing    Clerk.     Environmental 


Protection  Agency,  Rm.  M-3708  (A- 
110),  401  M  St.,  SW.  Washington,  DC 
20460.  Such  objections  should  be  sub- 
mitted In  triplicate  and  specify  the 
provisions  of  the  regulation  deemed  to 
be  objectionable  and  the  groimds  for 
the  objections.  If  a  hearing  is  request- 
ed, the  objections  must  state  the 
issues  for  the  hearing.  A  hearing  will 
be  granted  If  the  objections  are  sup- 
l>orted  by  grounds  legally  sufficient  to 
Justify  the  relief  sought. 

Effective  on  March  12,  1979,  Part 
180,  Subpart  C,  is  amended  by  adding 
a  tolerance  for  residues  of  the  plant 
growth  regulator  6-benzyladenlne  on 
apples  at  0.15  ppm  as  set  forth  below. 

(Section  408(e)  of  the  Federal  Pood.  Drug, 
and  C:o8metlc  Act  [31  U.S.C.  84«a(e)]). 

Dated:  March  2.  1979. 

Jamss  M.  Conlom, 
Associate  Deputy  Assistant  Ad- 
ministrator for  Pesticide  Pro- 
ffmtns. 

Part  180,  Subpart  C,  is  amended  by 
adding  the  new  S  180.376  to  read  as  fol- 
lows: 

(180.376    6-BenzjrbMlenine;  tolcrBneea  for 
residue*. 

A  tolerance  is  established  for  resi- 
dues of  the  plant  growth  regulator  6- 
benzyladenine  (JV-phenylmethyl)-l/f- 
purine-6-amine)  in  or  on  the  following 
raw  agricultural  commodity: 

ParUper 
OoniBoditT:  million 

Apples  O.IS 
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THI«  46— Shipping 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[COD  78-154] 

VESSEL  CO.  HRE  EXTINGUISHING 
EQUIPMENT 

Editeriol  Am«ndm«nts 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Pinal  rules. 

SUMMARY:  These  amendments 
revise  the  vessel  Inspection  regulations 
that  apply  to  CO,  fire-extinguishing 
systems.  The  present  inspection  regu- 
lations do  not  cross-reference  related 
regulations  that  require  testing  or  re- 
newal of  flexible  coimections  and  dis- 
charge hoses  on  CO,  fire-extinguishing 
systems  whenever  their  associated  cyl- 
inders are  retested.  These  amend- 
ments clarify  the  Inspection  regula- 
tions by  adding  specific  references  to 
the  requirements  to  test  flexible  con- 
nections and  discharge  hoses.  The  reg- 
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Illations  as  clarified  will  provide  a 
more  complete  explanation  of  the  In- 
spection procedure  followed  by  Coast 
Guard  field  Inspection  units. 

EFFECTIVE  DATE:  March  12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Lieutenant  Daniel  J.  Zedan  (G-MVI- 
2/83),  Room  8300,  Department  of 
TransporUtlon,  Nasslf  Building,  400 
Seventh  Street.  SW.,  Washington, 
D.C.  20590  (202-426-2190). 

SUPPLEMENTARY  INFORMATION: 
Sln(%  these  amendments  are  matters 
relating  to  agency  procedure  and  prac- 
tice, they  are  exempt  from  the  notice 
of  proposed  rulemaJking  reqtiirements 
in  5  UJS.C.  553.  Additionally,  since 
these  amendments  are  non-substantive 
editorial  changes  they  may  be  made 
effective  Immediately. 

DRAimf  G  IirrOBMATIOIl 

The  principal  persons  involved  in 
the  drafting  of  these  rules  are:  Lieu- 
tenant Daniel  J.  Zedan,  Project  Man- 
ager. Office  of  Merchant  Marine 
Safety,  and  Lieutenant  John  W. 
Salter.  Project  Attorney,  Office  of  the 
Chief  Counsel. 

Discussion  of  AicEiiDitEirTS 

1.  Present  requirements  in  5147.04-1 
of  TiUe  46  of  the  Code  of  Federal  Reg- 
ulations include  provisions  for  testing 
or  renewal  of  flexible  connections  and 
discharge  hoses  on  CO,  fire  extln- 
gtiishing  systems.  Specifically,  para- 
graph (aK7)  of  8147.04-1  requires  all 
flexible  cormections  between  cylinders 
and  distribution  piping  of  semiporta- 
ble  and  fixed  CO,  systems  to  be  re- 
newed or  subjected  to  a  pressure  test 
of  1,000  poimds  per  square  Inch  when 
associated  cylinders  are  retested.  Para- 
graph (aK8)  of  5147.04-1  requires  dis- 
charge hoses  of  semiportable  CO,  sys- 
tems to  be  subjected  to  a  pressure  test 
of  1,000  pounds  per  square  inch  when- 
ever associated  cylinders  are  retested. 

2.  The  Inspection  requirements  in 
Parts  31.  71,  91,  176.  and  189  of  Title 
46  for  f ire-extlngulshlng  equipment  on 
vessels  do  not  cross-reference  the  re- 
quirements in  §147.04-l(a)(7)  and 
(aK8).  The  regulations  only  reference 
the  requirements  In  5147.04-1  to  test 
and  mark  cylinders.  These  amend- 
ments clarify  the  regulations  In  Parts 
31.  71,  91,  176,  and  189  by  adding  spe- 
cific references  to  the  requirements  In 
5147.04-l(a)(7)  and  (aK8).  The  regula- 
tions as  clarified  will  provide  a  more 
complete  explanation  of  the  Inspec- 
tion procedure  followed  by  Coast 
Guard  field  Inspection  units. 

Etaldatioh 

The  Coast  Guard  has  determined,  in 
accordance  with  DOT  Notice  78-1  enti- 
tled "Improving  Government  Regula- 
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tlons"  (43  FR  9582),  that  these  amend- 
ments will  be  minimal  and  that,  ac- 
cordingly, they  do  not  warrant  a  full 
evaluation.  These  amendments  (insist 
only  of  editorial  changes  and  they 
impose  no  new  inspection  require- 
ments. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  46  of  the  Code  of 
Federal  Regulations  Is  amended  as  fol- 
lows: 

SUKHATTBt  l»— TANK  VESSELS 

PART  31— INSPECTION  AND 
CERTIFICATION 

531.10-18    [Amended] 

1.  In  531.10-18,  footnote  one  to  Table 
31.10-18(b)  is  revised  to  read  as  fol- 
lows: 

■  Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  and  discbarge  hoses 
of  semiportable  carbon  dioxide  systems 
must  be  tested  or  renewed  as  required  by 
{147.04-1  of  Subchapter  N  (Dangerous  Car- 
goes) of  this  chapter. 

2.  In  531.10-18.  footnote  one  to  Table 
31.10-18(0  is  revised  to  read  as  fol- 
lows: 

■Cylinders  must  be  tested  and  marked  and 
all  flexible  c(»mections-  on  fixed  carbon 
dioxide  systems  must  be  tested  or  renewed 
as  required  by  (147.04-1  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter. 


SUKHAPTEt  H-FASSamOt  VESSELS 

PART  71— INSPECTION  AND 
CERTIFICATION 

571.25-20    [Amended] 

3.  In  571.25-20,  footnote  one  to  Table 
71.25-20(aXl)  is  revised  to  read  as  fol- 
lows: 

■Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  and  discharge  hoses 
of  semiportable  carlwn  dioxide  systems 
must  be  tested  or  renewed  as  required  by 
§147.04-1  of  Subchapter  N  (Dangerous  Car- 
goes) of  this  chapter. 

4.  In  571.25-20  footnote  one  to  Table 
71.25-20(aK2)  Is  revised  to  read  as  fol- 
lows: 

■  Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  on  fixed  carbon 
dioxide  systems  must  be  tested  or  renewed 
as  required  by  {147.04-1  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter. 


SUBOtAPTEl  l-:-CAIGO  AND 
MISCELLANEOUS  VESSELS 

PART  91— INSPECTION  AND 
CERTIFICATION 

5  91.25-20    [Amended] 

5.  In  591.25-20  footnote  one  to  Table 
91.25-20(aMl)  Is  revised  to  read  as  fol- 
lows: 

■  Cylinders  must  be  tested  and  marked  and 
all  flexible  cormections  and  discharge  hoses 
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of  scmiportable  carbon  dioxide  systems 
must  be  tested  or  renewed  as  required  by 
§147.04-1  of  Subchapter  N  (Dangerous  Car- 
goes) of  this  chapter. 

6.  In  §91.25-20  footnote  one  to  Table 
91.25-20(a)(2)  is  revised  to  read  as  fol- 
lows: 

'  Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  on  fixed  carbon 
dioxide  systems  must  be  tested  or  renewed 
as  required  by  §147.04-1  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter. 


SUBCHAPTER  T— SMALL  PASSENGER  VESSELS 
(UNDER  100  GROSS  TONS) 

PART  176— INSPECTION  AND 
CERTIFICATION 

7.  In  §176.25  by  revising  §176.25-25(0 
to  read  as  follows: 


§  '76.25-25     Fire 
ment — S. 


extinfniishiriK       equip- 


(c)  In  addition  to  the  other  require- 
ments of  this  section.  §147.04-1  of  Sub- 
chapter N  (Dangerous  Cargoes)  of  this 
chapter  requires  that— 

(1)  Carbon  dioxide  cylinders  of  all 
portable  and  semiportable  extinguish- 
ers and  fixed  systems  be  tested  and 
marked; 

(2)  Flexible  connections  of  semi- 
portable  and  fixed  carbon  dioxide  sys- 
tems be  renewed  or  tested:  and 

(3)  Discharge  hoses  of  semiportable 
carbon  dioxide  systems  be  tested. 


SUBCHAPTER  U— OCEANOGRAPHtC  VESSELS 

PART  189— INSPECTION  AND 
CERTIFICATION 

§  189.25-20    (Amended] 

8.  In  §189.25-20  footnote  one  to 
Table  189.25- 20(a)(1)  is  revised  to  read 
as  follows: 

'  Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  and  discharge  hoses 
of  semiportable  carbon  dioxide  systems 
must  be  tested  or  renewed  as  required  by 
§147.04-1  of  Subchapter  N  (Dangerous  Car- 
goes) of  this  chapter. 
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9.  In  §189.25-20  footnote  one  to 
Table  189.25-20(a)(2)  is  revised  to  read 
as  follows: 

'  Cylinders  must  be  tested  and  marked  and 
all  flexible  connections  on  fixed  carlwn 
dioxide  systems  must  be  tested  or  renewed 
as  required  by  §147.04-1  of  Subchapter  N 
(Dangerous  Cargoes)  of  this  chapter. 

(46  use.  375.  390b.  391a.  416.  481;  49  U.S.C. 
1655(b):  49  CFR  1.46). 

Dated:  February  28,  1979. 

J.  B.  Hayes, 
Admiral,  U.S.  Coast  Guard 
Commandant. 

(FR  Doc.  79-7408  Filed  3-9-79:  8:45  am] 

[4910-14-M] 

ICGD  78-161) 
PART  50— GENERAL  PROVISIONS 

Update  of  Marin*  Inspecfion  Office 
Table 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  document  updates 
table  50,10-30  Marine  Inspection 
Office  Identification  Letters  in  Coast 
Guard  Numbers  for  Boilers  and  Pres- 
sure Vessels.  This  amendment  adds 
Marine  Inspection  Offices  at  Sturgeon 
Bay.  WI;  Minneapolis,  MN;  Valdez, 
AK;  and  Rotterdam,  Netherlands  and 
deletes  the  Marine  Inspection  Offices 
in  Dubuque.  lA;  Ludington.  MI:  and 
Oswego,  NY.  The  additions  are  being 
made  as  a  result  of  establishment  of 
new  offices  and  the  deletions  are  being 
made  due  to  reorganization. 

EFFECTIVE  DATE:  March  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

EIns.  P.  J.  Heyl.  Planning  and  Special 
Projects  Staff  (G-MP/82)  Room 
8234.  Department  of  Transportation. 
NASSIF  Building.  400  Seventh  St. 
SW..  Washington,  D.C.  20590,  (202) 
426-2299. 

SUPPLEMENTARY  INFORMATION: 
Since  this  amendment  is  purely  ad- 
ministrative and  it  makes  no  substan- 
tive changes  in  the  regulations,  notice 
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and  public  comment  are  not  consid- 
ered necessary  and  the  amendment 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553). 

Drafting  Information 

The  principal  persons  involved  in 
the  drafting  of  this  rule  are:  Ens.  P.  J. 
Heyl,  Project  Manager.  Office  of  Mer- 
chant Marine  Safety,  and  Ms.  Mary 
Ann  McCabe.  Project  Attorney.  Office 
of  Chief  Counsel.  This  rule  has  been 
reviewed  under  the  Department  of 
Transportation's  "Policies  and  Proce- 
dures for  Simplification.  Analysis  and 
Review  of  Regulations'  (43  FR  9582, 
March  8.  1978). 

Since  this  is  an  administrative 
change  no  adverse  economic  or  envi- 
ronmental impacts  are  anticipated.  A 
final  evaluation  has  been  prepared 
and  is  included  in  the  public  docket. 

Table  50. 1 0-30    [  Amended  ] 

In  consideration  of  the  foregoing, 
table  50.10-30.  Part  50  of  Chapter  I. 
Title  46  of  the  Code  of  Federal  Regu- 
lations is  amended  by  deleting: 

•DUB Dubuque." 

"LUD Ludington." 

"OSW Oswego." 

and  adding: 

■MIN Minneapolis." 

immediately  following 

•MIL. Milwaukee." 

'ROT Rotterdam." 

immediately  following 

"PRO Providence." 

"STB Sturgeon  Bay." 

immediately  following 

•SLM St.  Louis." 

"VAL Valdez." 

immediately  following 

•TOL Toledo."' 

(R.S.  4457.  as  amended  (46  U.S.C.  414)) 

Dated:  February  28,  1979. 

J.  B.  Hayes. 
Admiral,  U.S.  Coast  Guard, 
Commandant 

[FR  Doc.  79-7410  FUed  3-9-79;  8:45  am] 
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[6750-0  t-M] 

FEDERAL  TRADE  COMMISSION 

[l6CFIPart  13] 

(FUe  No.  9001] 
KMtO  MOTOI  CO. 

Comwrt  Agreewtrt  with  Anolyti*  To  Aid 
Public  Cammeiri 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Provisional  consent  agree- 
ment. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  provi- 
sionally accepted  consent  agreement, 
among  other  things,  would  require  a 
Dearborn.  Mich,  automobile  manufac- 
turer to  cease,  in  connection  with 
automobiles  marketed  by  its  Lincoln- 
Mercury  Division,  misrepresenting  the 
fuel  economy  of  any  automobile  or  its 
superiority  over  competitive  products; 
and  the  purpose,  contents  and  results 
of  automotive  tests.  Additionally,  the 
firm  would  be  required  to  substantiate 
all  claims  regarding  the  structural 
strength,  quietness,  fuel  economy  and 
performance  of  its  products,  and  main- 
tain such  substantiation  for  a  three 
year  period. 

DATE:  Comments  must  be  received  on 
or  before  May  11.  1979. 

ADDRESS:  Conmients  should  be  di- 
rected to:  Office  of  the  Secretary.  Fed- 
eral Trade  Commission.  6th  St.  and 
Pennsylvania  Ave..  N.W..  Washington. 
D.C.  20580. 

FOR  FURTHER  INFORMATION 
CONTACT: 

FTC/PA,  Wallace  S.  Snyder.  Wash- 
ington, D.C.  20580.  (202)  724-1499. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  Section  6(f)  of  the  Feder- 
al Trade  Commission  Act,  38  Stat.  721. 
15  U.S.C.  46  and  §  3.25(f)  of  the  Com- 
mission's Rules  of  Practice  (16  CFR 
3.25(f)).  notice  is  hereby  given  that 
the  following  consent  agreement  con- 
taining a  consent  order  to  cease  and 
desist  and  an  explanation  thereof, 
having  been  filed  with  and  provisional- 
ly accepted  by  the  Commission,  has 
been  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days.  Public  com- 
ment  is   invited.   Such   conunents   or 


views  will  be  considered  by  the  Com- 
mission and  will  be  available  for  in- 
spection and  copying  at  its  principal 
office  In  accordance  with  §4.9(b)(14) 
of  the  Commission's  Rules  of  Practice 
(16CPR4.9(B)(14)). 

Betore  Federal  Trade  Coiofissioii 
[Docket  No.  9001] 

AoREEMmi  Containing  Consent  Order  To 
Cease  and  Desist 

In  the  Matter  of  FORD  MOTOR  COM- 
PANY, a  corporation. 

The  agreement  herein,  by  and  between 
Ford  Motor  Company,  a  corporation,  by  Its 
duly  authorized  officer,  respondent  in  the 
above  proceeding  initiated  by  the  Federal 
Trade  Commission,  and  its  attorneys,  and 
counsel  for  the  Federal  Trade  Conunission. 
is  entered  Into  in  accordance  with  the  Com- 
mission's Rules  governing  consent  order 
procedure. 

1.  Respondent  Ford  Motor  Company 
(hereinafter  sometimes  referred  to  as  re- 
spondent) is  a  corporation  organized,  exist- 
ing and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware,  with 
Its  executive  offices  and  principal  place  of 
business  located  at  The  American  Road. 
Dearborn.  Michigan  48121. 

2.  Respondent  has  been  served  with  the 
Commission's  complaint  charging  It  with 
violation  of  Section  5  of  the  Federal  Trade 
Commission  Act.  together  with  a  form  of 
order  the  Commission  believes  waranted  in 
the  circumstances. 

3.  Respondent  has  admitted  the  jurisdic- 
tional facts  set  forth  in  the  complaint  of  the 
Commission,  but  has  denied  any  violations 
of  law  alleged  in  the  complaint. 

4.  Respondent  waives: 

(a)  any  further  pr(x:edural  steps; 

(b)  the  requirement  that  the  Commis- 
sion's decision  contain  a  statement  of  find- 
ings of  fact  and  conclusions  of  law;  and 

(c)  all  rights  to  seek  judicial  review  or  oth- 
erwise to  challenge  or  contest  the  validity  of 
the  order  entered  pursuant  to  this  agree- 
ment. 

Provided,  however,  that  such  waivers  shall 
cease  to  be  effective  If  the  Commission  re- 
jects this  agreement  or  returns  this  proceed- 
ing to  adjudication. 

5.  This  agreement  shall  not  become  a  part 
of  the  official  record  of  the  proceeding 
unless  and  until  It  is  accepted  by  the  Com- 
mission. If  this  agreement  is  accepted  by 
the  Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60)  days 
and  information  in  respect  thereto  publicly 
released;  and  such  acceptance  may  be  with- 
drawn by  the  Commission  if.  within  sixty 
(60)  days  after  the  acceptance,  comments  or 
views  submitted  to  the  Commission  disclose 
facts  or  considerations  which  indicate  that 
the  order  contained  In  the  agreement  is  In- 
appropriate, improper  or  inadequate. 

6.  No  agreement,  understanding,  represen- 
tation or  interpretation  not  contained  in  the 
order  or  this  agreement  may  be  used  to  vary 


or  to  contradict  the  terms  of  the  order.  The 
complaint  may  be  used  in  construing  the 
terms  of  the  order. 

7.  This  agreement  is  for  settlement  pur- 
poses only  and  does  not  constitute  an  admis- 
sion by  respondent  that  the  law  has  been 
violated  as  alleged  In  the  said  complaint  of 
the  Commission  issued  In  this  proceeding. 

8.  This  agreement  contemplates  that.  If  It 
Is  accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn 
by  the  Commission  pursuant  to  the  provi- 
sions of  Section  3.25(d)  of  the  Commission's 
Rules,  the  Commission  may,  without  fur- 
ther notice  to  respondent,  (1)  issue  its  deci- 
sion containing  the  following  order  to  cease 
and  desist  in  disposition  of  the  proceeding, 
and  (2)  makes  information  public  In  respect 
thereto.  When  so  entered,  the  order  to  cease 
and  desLst  shall  have  the  same  force  and 
effect  and  shall  become  final  and  may  be  al- 
tered, modified  or  set  aside  in  the  same 
manner  and  within  the  same  time  provided 
by  statute  for  other  orders.  The  order  shall 
become  final  upon  service.  Mailing  of  the 
complaint  and  decision  containing  the 
agreed-to  order  to  respondent's  address  as 
sUted  in  this  agreement  shall  constitute 
service.  Respondent  waives  any  right  it  may 
have  to  any  other  manner  of  service. 

9.  Respondent  has  read  the  complaint  and 
order  contemplated  hereby,  and  under- 
stands that  once  the  order  has  been  issued, 
it  win  be  required  to  file  one  or  more  com- 
pliance reports  showing  that  It  has  fully 
complied  with  the  order,  and  that  It  may  be 
liable  for  a  civU  penalty  of  up  to  $10,000  for 
each  violation  of  the  order  after  it  becomes 
final. 

10.  Respondent  agrees  to  file  with  the 
Commission  a  report,  within  sixty  (60)  days 
after  the  effective  date  of  this  order.  In 
writing,  signed  by  respondent,  setting  forth 
In  detail  the  manner  and  form  of  Its  compli- 
ance with  the  agreed-to  order. 

Order 

IT  IS  ORDERED  that  respendent.  Ford 
Motor  Company,  its  successors  and  assigns. 
Its  officers,  agents,  representatives  and  em- 
ployees, directly  or  through  any  corpora- 
tion, subsidiary,  division  or  device.  In  con- 
nection with  the  advertising,  offering  for 
sale,  sale  or  distribution.  In  or  affecting 
commerce  as  "commerce"  Is  defined  In  the 
Federal  Trade  Commission  Act,  of  auto- 
mobiles marketed  by  the  Lincoln-Mercury 
Division,  do  forthwith  cease  and  desist 
from: 

1.  Misrepresenting  in  any  manner  the  fuel 
economy  of  any  automobile  or  the  superior- 
ity of  any  automobile  over  competing  prod- 
ucts In  terms  of  fuel  economy. 

2.  Making  any  representations,  directly  or 
by  Implication,  concerning  the  structural 
strength,  quietness  or  fuel  economy  of  such 
products  or  any  part  thereof,  unless  re- 
spondent possesses  and  relies  upon  a  reason- 
able basis  for  such  representations:  provided 
that  such  a  reasonable  basis  shall  consist  of 
competent  and  reliable  scientific  tests  or 
other  competent  and  reliable  objective  ma- 
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terials.  including  competent  and  reliable 
opinions  of  scientific,  engineering  or  other 
experts  who  are  qualified  by  professional 
training  and  experience  to  render  compe- 
tent judgments  in  such  matters. 

3.  (a)  Representing,  directly  or  by  implica- 
tion, by  reference  to  a  test  or  tests,  that  the 
performance  of  any  automobile  has  been 
tested  either  alone  or  in  comparison  with 
other  automobiles  unless  such 
representation<s)  accurately  reflect  the  test 
results  and  unless  the  tests  themselves  are 
so  devised  and  conducted  as  to  substantiate 
each  such  representation  concerning  the 
featured  tests. 

(b)  Misrepresenting  in  any  manner  the 
purpose,  contents  or  conclusion  of  any  test 
or  tests  relating  to  the  performance  of  its 
automobiles. 

For  purposes  of  Paragraphs  3(a)  and  3(b) 
of  this  Order,  "test"  shall  include  demon- 
strations, experiments,  surveys,  reports  and 
studies. 

4.  Failing  to  maintain  accurate  records 
which  may  be  inspected  by  Commission 
staff  members  upon  reasonable  notice: 

(a)  Which  consist  of  documentation  in 
support  of  any  representation  covered  by 
this  Order  included  in  advertising  or  sales 
promotional  material  disseminated  by  re- 
spondent, insofar  as  the  advertusing  or  sales 
promotional  material  is  prepared,  or  is  au- 
thorized and  approved,  by  any  person  who 
is  an  officer  or  employee  of  respondent,  or 
of  any  division  or  subdivision  of  respondent; 

(b)  Which  provided  the  basis  upon  which 
respondent  relied  as  of  the  time  the  repre- 
sentation covered  by  this  Order  was  made; 
and 

(c)  Which  shall  be  maintained  by  respond- 
ent for  a  period  of  three  years  from  the  date 
such  advertising  or  sales  promotional  mate- 
rial was  last  disseminated  by  respondent  or 
any  division  or  subsidiary  of  respondent. 

IT  IS  FURTHER  ORDERED  that  re 
spondent  shall  forthwith  distribute  a  copy 
of  this  Order  to  its  operating  divisions  in- 
volved in  the  advertising,  promotion,  distri- 
bution, or  sale  of  automobiles. 

IT  IS  FURTHER  ORDERED  that  re 
spondent  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting  in 
the  emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of  subsidiaries,  or 
any  other  change  in  the  corporation  which 
may  affect  compliance  obligations  arising 
out  of  this  Order. 

IT  IS  FURTHER  ORDERED  that  re 
spondent  shall,  within  sixty  (60)  days  after 
the  effective  date  of  this  Order,  file  with 
the  Commission  a  report,  in  writing,  signed 
by  respondent,  setting  forth  in  detail  the 
manner  and  form  of  its  compliance  with 
this  Order. 

PoRD  Motor  Company      ' . 
[Docket  90011 

ANALYSIS  OF  PROPOSED  CONSENT  ORDER 
TO  AID  PUBLIC  COMMENT 

The  Federal  Trade  Commission  has 
provisionally  accepted  an  agreement 
containing  a  consent  order  from  Ford 
Motor  Company,  ending  litigation 
which  began  in  1974  concerning  fuel 
economy  advertising. 

The  proposed  consent  order  has 
been  placed  on  the  public  record  for 
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sixty  (60)  days  for  reception  of  com- 
ments by  interested  persons  or  groups. 
Any  comments  that  are  received 
during  this  period  will  become  part  of 
the  public  record.'  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  then  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  charged  Ford  with 
disseminating  ads  containing  unsub- 
stantiated fuel  economy  claims  based 
on  a  gasoline-mileage  test  in  which 
five  cars  were  driven  one  way  from 
Phoenix  to  Los  Angeles.  In  particular, 
the  complaint  alleged  that  the  ads 
represented  that  the  stated  mileage 
figures  approximate  or  equal  the  per- 
formance an  ordinary  driver  can  typi- 
cally obtain  from  standard  production 
model  cars  when  taking  long  or  cross- 
country trips.  Ford  was  charged  with 
failure  to  possess  and  rely  upon  a  rea- 
sonable basis  for  this  advertising 
claim. 

The  consent  order  contains  the  fol- 
lowing provisions  designed  to  remedy 
the  advertising  violations  charged. 
The  order  applies  to  automobiles  mar- 
keted by  the  Lincoln-Mercury  Division 
because  a  prior  consent  order  (Ford 
Motor  Company,  C-2582,  October  8. 
1974)  regulates  ad  substantiation  for 
Ford  Division  motor  vehicles. 

Paragraph  1  of  the  consent  order 
prohibits  Ford  from  misrepresenting 
in  any  manner  the  fuel  economy  of 
any  automobile  or  the  superiority  of 
any  automobile  over  competing  prod- 
ucts in  terms  of  fuel  economy. 

Paragraph  2  of  the  consent  order 
prohibits  Ford  from  making  any  repre- 
sentation concerning  structural 
strength,  quietness  or  fuel  economy 
unless  Ford  possesses  and  relies  upon 
a  reasonable  basis  for  the  representa- 
tion. A  reasonable  basis  is  defined  in 
the  consent  order  to  consist  of  either 
(1)  competent  and  reliable  scientific 
tests  or  (2)  competent  and  reliable  ob- 
jective materials,  including  competent 
and  reliable  opinions  of  scientific,  en- 
gineering or  other  experts  who  are 
qualified  by  professional  training  and 
experience  to  render  competent  judg- 
ments in  such  matters. 

Paragraph  3  of  the  consent  order 
regulates  all  performance  claims  made 
by  Ford  by  reference  to  any  test,  dem- 
onstration, experiment,  survey,  report 
or  study.  This  provision  requires  that 
(1)  the  representation  accurately  re- 
flect the  results  of  the  test,  demon- 
stration, experiment,  survey,  report  or 
study  and  (2)  that  the  test,  demonstra- 
tion, experiment,  survey,  report  or 
study  be  so  devised  and  conducted  so 
as  to  substantiate  each  performance 
representation.  This  paragraph  also 
prohibits  Ford  from  misrepresenting 
in  any  manner  the  purpose,  contents 
or  conclusion  of  any  test,  demonstra- 


tion, experiment,  survpy.  report  of 
study  relating  to  automobile  perform- 
ance. 

Paragraph  4  of  the  consent  order  is 
a  recordkeeping  provision.  Ford  is  re- 
quired to  maintain  for  three  (3)  years 
from  the  date  an  ad  was  last  run.  the 
documentation  which  provided  the 
basis  upon  which  respondent  relied  in 
making  any  representation  covered  by 
the  order. 

The  consent  order  further  requires 
Ford  to  distribute  the  order  to  appro- 
priate operating  divisions;  to  notify 
the  Commission  of  any  change  in  the 
corporate  respondent  affecting  compli- 
ance; and  to  file  a  compliance  report 
within  sixty  (60)  days  of  the  effective 
date  of  the  order. 

The  purpose  of  this  analysis  is  to  fa- 
cilitate public  comment  on  the  pro- 
posed order  and  is  not  intended  to  con- 
stitute an  official  interpretation  of  the 
agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Carol  M.  Thomas, 
Secretary. 

[FR  Doc.  79-7403  Filed  3-9-79;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

(17CFR  Oi«pf«rll 

THE  REGULATION  OF  LEVERAGE  TRANSAC- 
TIONS AS  CONTRACTS  FOR  FUTURE  DEUV- 
ERY  OR  OTHERWISE 

AGENCY:  Commodity  Futures  Trad- 
ing Commission. 

ACTION:  Proposed  statutory  interpre- 
tation; proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  in  the  process 
of  determining  an  appropriate  ap- 
proach to  the  regulation  of  leverage 
transactions.  As  used  herein,  a  lever- 
age transaction  is  a  standardized  con- 
tract for  the  delivery  of  a  commodity 
that  is  commonly  known  to  the  trade 
as  a  margin  account,  margin  contract, 
leverage  account  or  leverage  contract, 
and  includes  any  contract,  account,  ar- 
rangement, scheme  or  device  that 
serves  the  same  function  or  functions, 
or  is  marketed  or  managed  in  substan- 
tially the  same  manner,  as  such  a 
standar(Aized  contract.  In  this  context, 
the  Commission  is  considering,  and  so- 
liciting public  comment  on.  two  possi- 
ble regulatory  approaches. 

The  first  approach  involves  deter- 
mining whether  the  statutory  phrase 
"contract  for  future  delivery."  as  used 
in  the  Commodity  Exchange  Act,  as 
amended,  includes  leverage  transac- 
tions within  its  scope.  The  Commis- 
sion's consideration  of  this  approach 
has  been  prompted  by  a  recent  analy- 
sis of  statutory  provisions  and  legisla- 
tive history  prepared  by  its  Office  of 


General  Counsel  which  concludes  that 
certain  leverage  transactions  are  con- 
tracts of  sale  of  a  commodity  for 
future  delivery  and,  accordingly,  that 
it  Is  unlawful  to  effect  these  transac- 
tions other  than  on  or  through  the 
facilities  of  a  board  of  trade  which  has 
been  designated  by  the  Commission  as 
a  contract  market  for  this  purpose. 

The  second  approach  to  the  regula- 
tion of  leverage  transactions  Involves 
the  adoption  of  a  comprehensive  regu- 
latory scheme  separate  from  the  Com- 
mission's system  regulating  contracts 
for  future  delivery.  Such  a  regulatory 
scheme  would  include,  among  other 
things,  registration,  net  working  capi- 
tal, segregation  of,  customers'  funds, 
disclosure  and  r^brdkeeping  require- 
ments. 

In  order  to  assist  the  Commission  in 
determining  which  of  these  or  possibly 
other  approaches  is  appropriate  for 
the  regulation  of  leverage  transac- 
tions, a  60-day  period  is  being  provided 
within  which  interested  persons  may 
submit  written  comments  to  the  Com- 
mission. 

DATES:  Written  comments  must  be 
received  by  the  Commission  at  its  of- 
fices in  Washington,  D.C.,  on  or  before 
May  11,  1979. 

ADDRESS:  In  order  to  be  considered, 
written  comments  must  be  submitted 
to:  Commodity  Futures  Trading  Com- 
mission, 2033  K  Street.  N.W..  Wash- 
ington. D.C.  20581.  Attention:  Secre- 
tariat. 

FOR  FURTHER  INFORMATION 
CONTACT: 

David  R.  Merrill,  Office  of  General 
Counsel.  2033  K  Street.  N.W..  Wash- 
ington. D.C.  20581.  telephone  (202) 
254-9880. 

SUPPLEMENTARY  INFORMATION: 
Under  Section  2a(l)  of  the  Commodity 
Exchange  Act.  as  amended.  7  U.S.C.  2 
(1976).  and  Section  217  of  the  Com- 
modity Futures  Trading  Commission 
Act  of  1974.  7  U.S.C.  15a  (1976).  Con- 
gress vested  the  Commission  with  ex- 
clusive jurisdiction  over  leverage 
transactions  involving  gold  and  silver 
bullion  and  bulk  coins  and  broadly  em- 
powered the  Commission  to  regulate 
these  transactions.  On  September  30, 
1978.  the  President  signed  into  law  the 
Futures  Trading  Act  of  1978.  Pub.  L. 
95-405.  92  Stat.  865.  et  seq.  That  Act 
adds  a  new  Section  19  to  the  Commod- 
ity Exchange  Act  which  greatly  ex- 
pands the  Commission's  Jurisdiction  to 
Include  leverage  transactions  involving 
all  commodities.  And.  like  the  Com- 
modity Futures  Trading  Commission 
Act  of  1974,  the  new  legislation  vests 
the  Commission  with  exclusive  juris- 
diction over  these  transactions. ' 
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New  Section  19  of  the  Commodity 
Exchange  Act  prohibits  leverage  trans- 
actions involving  those  commodities 
specificsJly  enumerated  in  Section  2(a) 
of  the  Act  prior  to  1974  (basically  do- 
mestic agricultural  commodities),'  in- 
corporates the  substantive  provisions 
of  Section  217  of  the  Commodity  Fu- 
tures Trading  Commission  Act  of  1974 
concerning  gold  and  silver  leverage 
transactions,  and  empowers  the  Com- 
mission either  to  prohibit  or  regulate 
leverage  transactions  involving  all 
other  commodities  under  terms  and 
conditions  that  the  Commission  shall 
initially  prescribe  by  October  1,  1979. 
In  addition.  Section  19  broadens  the 
Commission's  jurisdiction  over  lever- 
age transactions  to  include  not  only  a 
standardized  contract  commonly 
known  to  the  trade  as  a  margin  ac- 
coimt,  margin  contract,  leverage  ac- 
count or  leverage  contract,  but  also 
any  contract,  account,  arrangement, 
scheme  or  device  that  serves  the  same 
function  of  functions,  or  is  marketed 
or  managed  in  substantially  the  same 
manner,  as  such  a  standardized  con- 
tract. Finally.  Section  19  provides  that 
if  the  Commission  determines  any  lev- 
erage transaction  In  gold,  sliver  or  any 
other  commodity  to  be  a  contract  for 
future  delivery  within  the  meaning  of 
the  Act.'  that  transaction  shall  be  reg- 
ulated accordingly. 


■  For  a  discuasion  of  the  CoRimiasion's  Ju- 
risdiction over  gold  and  silver  leverage 
transactions  pursuant  to  Section  217  of  the 


1974  Act.  see  the  memorandum  of  the  Com- 
mission's Office  of  General  Counsel  (which 
is  appended  hereto)  at  note  33.  and  note  3, 
below. 

Prior  to  the  enactment  of  the  Futures 
Trading  Act  of  1978.  Section  2(aKl)  of  the 
Commodity  Exchange  Act  granted  the  Com- 
mission exclusive  Jurisdiction  over  gold  and 
silver  leverage  transactions  that  were  the 
subject  of  Section  217  of  the  Commodity 
Futures  Trading  Commission  Act  of  1974. 
Section  217  was  subsequently  repealed  by 
Section  24  of  the  1978  Act.  Section  2  of  the 
1978  Act  also  replaced  the  reference  to  Sec- 
tion 217  contained  in  Section  2(a)  of  the 
Commodity  Exchange  Act  with  a  reference 
to  the  new  Section  19.  Thus,  the  Commis- 
sion's,, exclusive  jurisdiction  continues  over 
gold  and  sliver  leverage  transactions  and 
has  been  expanded  to  include  leverage 
transactions  in  all  other  commodities. 

'  The  commodities  specifically  enumerated 
in  Section  2(a)  of  the  Act  prior  to  1974  are: 
wheat,  cotton,  rice,  com,  oats,  barley,  rye. 
flaxseed,  grain  sorghums,  mlllfeeds,  butter, 
eggs,  onions.  Solanum  tut>erosum  (Irish  po- 
tatoes), wool,  wooltops,  fats  and  oils  (Includ- 
ing lard,  tallow,  cottonseed  oil.  peanut  oil. 
soybean  oU  and  all  other  fats  and  oils),  cot- 
tonseed meal,  cottonseed,  peanuts,  soy- 
t>eans.  soyt>ean  meal,  livestock,  livestock 
products,  and  frozen  concentrated  orange 
juice. 

'The  authority  to  make  such  a  determina- 
tion was  originally  set  forth  in  Section  217 
of  the  Commodity  Futures  Trading  Com- 
mission Act  of  1974  concerning  leverage 
transactions  in  gold  and  silver  bullion  and 
bulk  coins.  Section  217  was  added  by  the 
Senate  Committee  on  Agriculture  and  For- 
estry to  the  companion  bill  to  the  House  bill 
that  became  the  1974  Act.  WhUe  the  Senate 
Committee's  Report  explained  that  Section 
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Specifically,  new  Section  19  of  the 
Commodity  Exchange  Act  provides 
that: 

(a)  No  person  shall  offer  to  enter  into, 
enter  into,  or  confirm  the  execution  of.  any 
transaction  for  the  delivery  of  any  commod- 
ity specifically  set  forth  in  section  2(a)  of 
this  Act  prior  to  the  enactment  of  the  Com- 
modity Futures  Trading  Commission  Act  of 
1974  under  a  standardized  contract  com- 
monly luiown  to  the  trade  as  a  margin  ac- 
count, margin  contract,  leverage  account,  or 
leverage  contract,  or  under  any  contract,  ac- 
count, arrangement,  scheme,  or  device  that 
the  Commission  determines  serves  the  same 
function  or  functions  as  such  a  standardized 
contract,  or  is  marketed  or  managed  in  sub- 
stantially the  same  manner  as  such  a  stand- 
ardized contract. 

(b)  No  person  shall  offer  to  enter  into, 
enter  Into,  or  confirm  the  execution  of  any 
transaction  for  the  delivery  of  silver  bullion, 
gold  bullion,  or  bulk  silver  coins  or  bulk  gold 
coins,  under  a  standardized  contract  de- 
scribed in  subsection  (a)  of  this  section,  con- 
trary to  any  rule,  regulation,  or  order  of  the 
Commission  designed  to  ensure  the  finan- 
cial salvery  of  the  transaction  or  prevent 
manipulation  or  fraud:  Provided,  That  such 
rule,  regulation,  or  order  may  be  made  only 
after  notice  and  opportunity  for  hearing. 

(c)  The  Commission  may  prohibit  or  regu- 
late any  transactions,  under  a  standardized 
contract  described  in  subsection  (a)  of  this 
section.  Involving  any  other  commodities 
under  such  terms  and  conditions  as  the 
Commission  shall  initially  prescribe  by  Oc- 
tober 1,  1979:  Provide  That  any  such 
order,  rule,  or  regulation  may  t>e  made  only 
after  notice  and  opportunity  for  hearing: 
Provided  further.  That  the  Conunlsslon  may 
set  different  terms  and  conditions  for  such 
transactions  involving  different  commod- 
ities. 

(d)  If  the  Commission  determines  that 
any  transaction  under  subsections  (b)  and 
(c)  of  this  section  is  a  contract  for  future  de- 
livery within  the  meaning  of  this  Act,  such 
transaction  shall  be  regulated  in  accordance 
with  the  applicable  provisions  of  this  Act. 

In  view  of  these  legislative  develop- 
ments expanding  the  Commission's  ju- 


217  would  generally  authorize  the  Commis- 
sion to  regulate  leverage  transactions,  the 
Report  also  emphasized:  "If  the  Commis- 
sion determines  that  such  transactions  are 
contracts  for  future  delivery  within  the 
meaning  of  the  Commodity  Exchange  Act. 
then  such  transactions  would  be  regulated 
as  futures  contracts  under  that  Act."  S. 
Rept.  1131.  93d  Cong.,  2d  Sess.  41  (1974).  See 
also  id.  at  8.  In  adopting  the  section  sub- 
stantially as  proposed  by  the  Senate,  the 
Conference  Committee  likewise  emphasized: 
•If  the  Commission  determines  that  any 
leverage  transaction  is  a  contract  for  future 
delivery  within  the  meaning  of  the  Com- 
modity Exchange  Act.  all  of  the  require- 
ments in  the  Act  would  be  applicable  to 
trading  in  such  transaction."  S.  Rept.  No. 
1194,  93d  Cong.,  2d  Sess.  39  (1974).  This  pro- 
vision arose  out  of  testimony  given  t>efore 
the  Senate  Committee  by  an  official  of  In- 
ternational Precious  Metals  Corp.— then 
and  now  one  of  the  nation's  largest  leverage 
firms— who  had  described  leverage  transac- 
tions sold  by  his  firm  as  "a  form  of  contract 
for  future  delivery."  Hearings  on  S.  248S,  S. 
ZS78,  S.  2837  and  H.R.  13113  Before  the 
Senate  Committee  on  AffrictUture  and  For- 
estry, 93d  Cong.  2d  Sess.  748  (Testimony  of 
M.  Martin  Rom). 
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risdiction  and  regulatory  responsibil- 
ities regarding  leverage  transactions 
and  the  current  explosive  growth  in 
the  number  of  firms  that  appear  to  be 
marketing  leverage-type  transactions/ 
the  Commission  believes  it  necessary 
to  act  expeditiously  to  implement  ap- 
propriate regulatory  controls  in  this 
area  in  order  adequately  to  protect  the 
public.  As  a  first  step,  on  November  30. 
1978.  the  Commission  adopted  Rule 
31.1  imposing  a  moratorium,  effective 
January  4,  1979.  on  the  entry  of  new 
firms  into  the  gold  and  silver  leverage 
transaction  field.'  Subsequently,  on 
December  11.  1978.  the  Commission 
adopted  an  expanded  version  of  its 
antifraud  rule  previously  applicable 
only  to  gold  and  silver  leverage  con- 
tracts.' The  new  rule.  17  C.P.R.  31.03. 
while  continuing  the  proscription 
against  fraudulent  activity  in  connec- 
tion with  leverage  transactions  in 
silver  or  gold  bullion  or  bulk  coins, 
makes  unlawful  fraudulent  conduct  in 
connection  with  leverage  transactions 
involving  all  other  commodities. '  Most 
recently  the  Commission,  on  January 
29.  1979.  proposed  to  adopt  a  rule,  pur- 
suant to  its  authority  under  new  Sec- 
tion 19(c)  of  the  Act,  which  would  pro- 
hibit the  offer  and  sale  of  leverage 
transactions  for  the  delivery  of  any 
commodity  other  than  gold  or  silver 
bullion  or  bulk  coins.'  A  sixty-day 
comment  period  on  the  proposal  has 
been  provided  by  the  Commission. 

In  assessing  what  additional  regula- 
tory or  other  measures  may  now  be 
appropriate  in  order  to  regulate  effec- 
tively the  marketing  of  leverage  trans- 
actions, the  Commission  is  giving  con- 
sideration to  the  two  approaches  dis- 
cussed below. 

The  Regulation  of  Leverage  Con- 
tracts AS  Contracts  for  Future  De- 
livery 

In  addressing  the  issue  whether  lev- 
erage transactions  are  "contracts  for 
future  delivery"  •  which  are  required 


•See  the  discussion  concerning  the  recent 
and  rapid  increase  in  the  number  of  lever- 
age transaction  firms  which  accopipanied 
publication  of  the  Commission's  rule  Impos- 
ing a  moratorium  on  the  entry  of  new  firms 
into  the  gold  and  silver  leverage  transaction 
field  at  43  FR  56885-56887  (December  5. 
1978). 

•43  FR  56885-56887  (December  5.  1978). 

•43  FR  58554  (December  15.  1978). 

'Since  new  Section  19  of  the  1978  Act  al- 
ready prohibits  leverage  transactions  involv- 
ing those  domestic  agricultural  conunodlties 
enumerated  in  Section  2(a)  of  the  Act  prior 
to  1974.  Rule  31.03  does  not  cover  such  lev- 
erage transactions. 

'44  PR  6737-6740  (February  2.  1979). 

•In  addition  to  granting  it  exclusive  Juris- 
diction over  leverage  transactions.  Congress 
has  also  vested  the  Commission  with  exclu- 
sive Jurisdiction  over  "accounts,  agreements 

*  *  *.  and  transactions  involving  contracts 
of  sale  of  a  commodity  for  future  delivery 

•  •  •."  Section  2(aKl)  of  the  Commodity  Ex- 
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to  be  regulated  accordingly,  the  Com- 
mission is  also  attempting  to  deter- 
mine the  scope  of  this  phrase  as  it  is 
employed  in  the  Commodity  Exchange 
Act.  On  this  subject,  the  Commission's 
Office  of  General  Counsel,  in  a  memo- 
randum to  the  Commission  (the  text 
of  which  is  appended  hereto  as  Exhib- 
it I),  analyzed  the  relevant  provisions 
of  the  Commodity  Exchange  Act  and 
the  Commodity  Futures  Trading  Com- 
mission Act  of  1974.  as  well  as  of  their 
predecessor  statutes,  and  the  legisla- 
tive history  of  these  provisions.  That 
office  concluded  that  Congress  intend- 
ed generally  to  prohibit  the  public 
marketing  of  all  contracts  for  the 
future  delivery  of  commodities  other- 
wise than  through  the  facilities  of  des- 
ignated contract  markets,  with  the  ex- 
ception of  cash  sales  by  which  com- 
modities are  merchandized  in  the 
stream  of  commerce  from  producer  to 
user,  involving,  at  times,  deferred  ship- 
ment or  delivery  for  purposes  of  com- 
mercial convenience  or  necessity.  The 
General  Counsel's  Office  also  conclud- 
ed that  leverage  transactions  of  the 
type  referred  to  in  Section  217  of  the 
1974  Act  which  are  presently  being 
sold  to  the  public  "  are  contracts  of 
sale  of  commodities  for  future  delivery 
within  the  meaning  of  the  Act  and. 
therefore,  may  lawfully  be  effected,  if 
at  all,  only  on  or  through  the  facilities 
of  (wards  of  trade  that  have  been  des- 
ignated by  the  Commission  as  contract 
markets  for  this  purpose. 

Consistent  with  the  views  expressed 
by  the  General  Counsel's  Office  in  its 
memorandum,  the  Commodity  Ex- 
change Act  historically  has  recognized 
two  basic  categories  of  transactions  in- 
volving delayed  or  deferred  delivery  of 
commodities.  The  first  category  in- 
volves the  basic  regulatory  provisions 
of  the  Act,  which  are  broadly  written 
to  cover  any  and  all  "contracts  of  sale 
of  a  commodity  for  future  delivery," 
and  provide  that  these  contracts  may 
lawfully  be  offered  and  sold  only  on  or 
subject  to  the  rules  of  contract  mar- 
kets." Thus,  the  Act  covers  not  only 


change  Act.  as  amended.  7  U.S.C.  {2  (1976). 
The  Act  requires  transactions  of  tliis  type  to 
be  consummated  on  or  through  the  facilities 
of  a  board  of  trade  which  has  been  designat- 
ed by  the  Commission  as  a  contract  market. 
See  Sections  4  and  4h  of  the  Act.  7  U.S.C. 
H8  And  6h  (1976). 

"An  economic  analysis  of  the  terms  and 
conditions  of  leverage  transactions  present- 
ly being  sold  to  the  public  was  prepared  by 
the  Commission's  Office  of  the  Chief 
Economist  tmd  discussed  at  a  public  meeting 
of  the  Commission  on  May  23.  1978.  That 
analysis  concluded  that  these  transactions 
are  essentially  contracts  for  future  delivery. 

"Congress.  In  the  Commodity  Futures 
Trading  Commission  Act  of  1974.  expressly 
recognized  future-delivery  transactions  in 
foreign  currency,  security  warrants  and 
rights,  resales  of  Installment  loan  contracts, 
repurchase  options,  government  securities 
and  mortgages  and  mortgage  purchase  com- 


those  "futures"  contracts  denominat- 
ed as  such  and  traded  on  those  entities 
that  characterize  themselves  as  orga- 
nized exchanges  but  also  any  transac- 
tions involving  contracts  for  the  sale 
of  commodities  for  future  delivery— re- 
gardless of  whether  they  are  denomi- 
nated as  forward  contracts,  futures 
contracts,  or  otherwise  or  whether  or 
not  the  persons  offering  or  effecting 
these  transactions  characterize  them- 
selves as  an  exchange  or  board  of 
trade. 

However,  because  Congress  did  not 
intend  provisions  of  the  Commodity 
Exchange  Act  to  regulate  as  "futures 
contracts"  cash  sales  by  which  com- 
modities are  merchandized— whether 
or  not  delivery  might  be  delayed  or  de- 
ferred for  reasons  of  commercial  con- 
venience or  necessity— a  second  cate- 
gory of  transactions  was  recognized 
and  expressly  excluded  from  the  con- 
cept of  "future  delivery."  Thus,  Sec- 
tion 2(a)(1)  provides: 

The  term  "future  delivery"  as  used  herein, 
shall  not  include  any  sale  of  any  cash  com- 
modity for  deferred  shipment  or  delivery. 

In  1974  Congress  asked  the  newly 
created  Commission  to  deal  with  that 
category  of  commodity  transactions 
known  to  the  trade  as  leverage  trans- 
actions in  gold  and  silver  bullion  and 
bulk  coins— leaving  it  for  the  Commis- 
sion to  determine  whether  any  of 
these  transactions  might  be  contracts 
for  the  future  delivery  of  a  commodity 
as  that  term  is  used  in  the  Commodity 
Exchange  Act.  The  analysis  presented 
by  the  Office  of  the  General  Counsel 
concludes  that  the  form  of  leverage 
transactions  presently  being  offered  to 
the  public  is  that  of  a  contract  for  the 
future  delivery  of  a  commodity  within 
the  meaning  of  the  Act.  Since  it  does 
not  appear  to  the  Commission  staff 
that  any  of  the  leverage  transactions 
of  which  it  is  presently  aware  involves 
the  cash  merchandizing  of  conun(xl- 
ities.  the  staff  has  concluded  that 
none  of  the  leverage  transactions  it 
has  analyzed  is  within  the  statutory 
exclusion  of  cash  sales  for  deferred 
shipment  or  delivery.  Under  this  anal- 
ysis, unless  the  leverage  transactions 
the  staff  has  examined  should  be  ef- 
fected through  the  facilities  of  a  con- 
tract market,  they  are  unlawful. 

During  the  legislative  process  which 
led  to  the  recent  enactment  of  the  Fu- 
tures Trading  Act  of  1978,  Congress 


mitmenta.  In  view  of  the  fact  that  these 
types  of  transactions  were  understood  to  be 
generally  entered  Into  between  banks  under 
the  supervision  of  other  federal  regulatory 
agencies,  or  between  banks  and  other  so- 
phisticated institutional  participants.  Con- 
gress determined  that  regulation  of  those 
transactions  by  the  Commission  was  unnec- 
essary "unless  such  transactions  involve  the 
sale  thereof  for  future  delivery  conducted 
on  a  board  of  trade. "  Section  2(aKl)  of  the 
Act,  7  VJS.C.  1 2  (1976).  See  S.  Rept.  No. 
1131.  93rd  Cong..  2d  Seas.  23  (1974). 


was  made  aware  by  the  Commission  of 
the  analysis  of  its  General  Counsel's 
Office  recommending  that  the  Com- 
mission determine  leverage  contracts 
to  be  contracts  for  future  delivery  and 
regulate  them  accordingly.  Because  of 
the  importance  of  such  a  regulatory 
approach,  the  conferees  on  the  bill 
that  eventually  became  the  1978  Act 
indicated  in  their  report  on  that  bill 
that  before  the  Commission  take  final 
action  on  the  recommendation  of  its 
General  Counsel,  the  appropriate 
House  and  Senate  committees  be  given 
an  opportunity  to  receive  testimony 
on  the  issue." 

In  order  to  elicit  comment  on  this 
issue,  from  producers  of  commodities, 
commodity  exchanges  and  other  inter- 
ested persons,  the  Commission  is  pub- 
lishing the  memorandum  of  its  Gener- 
al Counsel's  Office.  In  this  way.  the 
Commission  hopes  to  gather  data  and 
views  that  will  assist  l>oth  in  its  consid- 
eration of  this  issue  generally  as  well 
as  in  its  preparation  for  any  Congres- 
sional hearings  that  may  be  held. 

The  Commission  wishes  to  empha- 
size that  any  determination  it  might 
make  concerning  the  definition  and 
scope  of  the  statutory  phrase  "(x>n- 
tracts  for  future  delivery"  would  have 
significant  implications  with  respect  to 
other  forms  of  transactions  for  the 
future  delivery  of  commcxlities,  wheth- 
er they  are  characterized  as  leverage 
transactions  or  otherwise,  and  the 
Commission's  Jurisdiction  over  these 
transactions.  As  discussed  above,  pur- 
suant to  Sections  4  and  4h  of  the  Act. 
the  offering  or  entering  into  of  any 
contract  for  future  delivery— whatever 
its  form— is  generally  unlawful  unless 
the  contract  is  effected  on  a  contract 
market. 

Thk  Regulation  op  Levkragx  Transac- 
tions Pursuant  to  a  Separatb.  Com- 
prkhensivi  regxn^tort  scheme 

Should  the  Commission  determine 
that  any  leverage  transaction  or  class 
of  leverage  transactions  does  not  con- 
stitute a  contract  of  sale  of  a  commod- 
ity for  future  delivery  within  the 
meaning  of  the  Commodity  E^xchange 
Act,  the  Commission  intends  to  adopt 
an  appropriate  regulatory  framework 
to  govern  these  transactions."  The 
Commission,  by  this  release,  is  propos- 
ing and  seeking  public  comment  on 
regulations  for  this  purpose. 

In  proposing  these  regulations,  the 
Commission  has  been  guided  in  part 
by  the  recommendations  previously 
made  by  its  Advisory  Cominittee  on 
Market  Instnunents.  In  its  July  1976 
report  to  the  Commission,  the  Advlso- 
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ry  Committee  recommended  a  system 
of  comprehensive  regulations  for 
adoption  by  the  Commission  which 
would  govern  the  offer  and  sale  of  lev- 
erage transactions  covered  by  Section 
217  of  the  1974  Act.'*  On  October  12. 
1976.  the  Commission  at  a  public 
meeting  adopted  the  regulatory  ap- 
proach recommended  by  its  Advisory 
Committee,  with  some  modifications. 
While  specifically  designed  to  govern 
the  offer  and  sale  of  gold  and  silver 
leverage  transactions,  the  Commission 
believes  that  this  approach  is  also  suit- 
able to  regulate  the  marketing  of  lev- 
erage transactions  in  other  commod- 
ities which  the  Commission  may  deter- 
mine to  permit."  However,  the  Com- 
mission is  particularly  Interested  in  re- 
ceiving comments  concerning  whether 
different  regulations  should  be  pro- 
mulgated to  govern  the  offer  and  sale 
of  leverage  transactions  in  commcxl- 
ities  other  than  gold  and  silver. 

In  brief,  the  regulations  proposed  by 
the  Commission  include  the  following 
sul>stantive  provisions: 

(DA  definitional  section  including, 
among  other  things,  a  definition  of  a 
leverage  transaction  similar  to  the  de- 
scription of  a  leverage  transaction  set 
forth  in  Section  19  of  the  Act  and  ap- 
plicable to  leverage  transactions  in  all 
commoddities; 

(2)  A  requirement  that  dealers  and 
firms  engaged  in  a  leverage  transac- 
tion business  register  with  the  Com- 
mission as  futures  commission  mer- 
chants, and  that  their  sales  persons, 
and  persons  supervising  sales  persons, 
register  with  the  Commission  as  asso- 
ciated persons  in  accordance  with  the 
Commission's  criteria  and  procedures 
applicable  to  these  categories  of  regis- 
tration. An  exception  to  the  registra- 
tion requirements  would  be  recognized 
for  those  who  market  leverage  trans- 
actions to  persons  believed  to  be  enter- 
ing the  transactions  solely  for  pur- 
poses related  to  their  business  in  the 
underlying  commodity: 

(3)  A  minimum  adjusted  net  capital 
requirement  to  be  met  by  all  leverage 
transaction  dealers  seeking  registra- 
tion and  registered  with  the  Commis- 
sion as  futures  commission  merchants. 
The  initial  capital  requirement  would 
increase  proportionately  as  the  total 
dollar  value  of  all  unmatured  or  other- 
wise open  leverage  transactions  sold 
by  the  dealer  increased.  The  Commis- 
sion is  particularly  interested  in  com- 
ments   concerning    at    what    dollar 


«&  Rept  No.  1239,  95th  C^ong.,  2d  Sess.  28 
(1978). 

"Of  courae,  any  regulations  the  Commis- 
sion adopts  will  not  apply  to  any  leverage 
transactions  prohibited  by  the  Commlasion. 
See  text  accompany  notes  5  and  8.  above. 


■•Report  of  the  C^ommlssion's  Advisory 
Committee  on  Market  Instruments  on  Fu- 
tures. Forward  and  Leverage  Contracts  and 
Transactions  dated  July  16,  1976,  excerpts 
of  which  appear  in  CCH  Comm.  Put  L.  Rep. 
120,192. 

"See  Section  19(c)  of  the  Act  quoted 
above,  as  well  as  the  Commission's  proposed 
rule  regarding  the  offer  and  sale  of  leverage 
transactions  in  commodities  other  than  gold 
and  ailver  dted  in  note  8.  above. 
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amount  the  minimum  adjusted  net 
capital  requirement  should  be  estab- 
lished; 

(4)  A  financial  reporting  require- 
ment obligating  leverage  deale^,  at  a 
minimum,  to  file  with  the  Commission 
an  annual  audited  and  quarterly  unau- 
dited financial  statements; 

(5)  A  requirement  that  leverage  deal- 
ers retain  for  a  period  of  five  years 
copies  of  all  promotional  material  em- 
ployed in  their  offer  and  sale  of  lever- 
age transactions,  and  a  provision  for 
either  Commission  review  of  promo- 
tional materials  prior  to  their  use  by 
leverage  dealers  or  for  the  filing  with 
the  Commission  of  all  promotional 
materials  to  be  used; 

(6)  Detailed  disclosure  provisions  re- 
quiring persons  who  solicit  or  accept 
orders  for  leverage  transactions  to 
make  fair,  meaningful  and  understan- 
dable disclosure  to  purchasers  or  pros- 
pective purchasers  of  leverage  transac- 
tions of  all  material  facts  concerning 
the  transaction.  These  disclosures 
would  be  required  to  be  furnished  in  a 
written  disclosure  statement  contain- 
ing, among  other  things,  a  t>old-faced 
warning  concerning  the  high  degree  of 
risk  typically  involved  in  investing  in 
leverage  transactions;  a  description  of 
the  essential  details  of  the  transaction 
including  a  summary  of  all  costs,  fees, 
commissions  and  other  charges  in- 
volved in  the  transaction;  an  explana- 
tion of  the  percentage  rise  in  value  in 
the  underlying  commodity,  as  of  the 
date  the  leverage  transaction  is  en- 
tered into,  that  would  be  necessary  in 
the  first  year  after  the  transaction  is 
entered  into  In  order  for  the  purchaser 
to  realize  a  profit:  and  a  summary  of 
the  leverage  dealer's  repurchase 
policy,  if  any.  and  the  method  by 
which  a  repurchase  price  would  be  de- 
termined. Leverage  transaction  dealers 
would  also  be  required  to  furnish  writ- 
ten confirmation  statements  to  pur- 
chasers of  leverage  transactions,  and 
to  provide  all  purchasers  or  prospec- 
tive purchasers  on  a  quarterly  basis 
with  a  copy  of  the  dealer's  current  fi- 
nancial statement: 

(7)  A  requirement  that  leverage  deal- 
ers treat  and  deal  with  any  money,  se- 
curities or  other  property  received 
from  purchasers  as  payment  of  the 
price  of  a  leverage  transaction  as  be- 
longing to  that  purchaser  until  all 
rights  of  the  purchaser  pursuant  to 
the  transaction  have  been  fulfilled. 
Such  money,  securities  and  property 
would  be  required  to  be  separately  ac- 
coimted  for  and  segregated  in  the 
United  States  as  belonging  to  that 
purchaser  but  could  be  commingled 
with  similar  fimds  from  other  pur- 
chasers and  deposited  by  the  leverage 
dealer  in  a  single  bank  account  main- 
tained solely  for  this  purjKwe  or  in- 
vested in  obligations  of  the  United 
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states  or  obligations  fully  guaranteed 
by  the  United  States; 

(8)  A  requirement  that  leverage  deal- 
ers, upon  the  sale  of  a  leverage  trans- 
action and  until  all  obligations  owing 
to  the  purchaser  of  the  transaction 
have  been  fulfilled,  purchase  and 
maintain  the  physical  commodity  un- 
derlying the  transaction,  or  purchase 
and  maintain  a  contract  or  contracts 
for  the  future  delivery  of  that  com- 
modity, or  purchase  and  maintain  a 
combination  of  these  types  of  interests 
in  the  commodity,  in  a  quantity  equal 
to  the  purchaser's  equitable  interest  in 
the  transaction; 

(9)  Recordkeeping  requirements  for 
leverage  transaction  dealers  calling  for 
the  maintenance  and  retention  of 
complete  and  systematic  records  relat- 
ing to  all  leverage  transactions  entered 
into  with  purchasers  as  well  as  of  all 
solicitation  and  advertising  material 
distributed  to  purchasers  or  prospec- 
tive purchasers.  Upon  request  of  any 
authorized  representative  of  the  Com- 
mission or  the  Department  of  Justice, 
dealers  would  be  required  to  produce 
these  records  for  inspection  and  to 
furnish  copies  of  these  records; 

(10)  Monthly  and  weekly  reporting 
requirements  obligating  all  leverage 
dealers  to  file  regular  written  reports 
with  the  Commission  detailing,  in 
summary  form,  its  sales  and  repur- 
chases of  leverage  transactions; 

(IDA  provision  making  unlawful  ex- 
press or  implied  representations  that 
registration  with  the  Commission  by 
any  person  or  firm  pursuant  to  these 
regulations  indicates  Commission  ap- 
proval of  that  person  or  firm  or  of  the 
leverage  transactions  offered  by  that 
person  or  firm,  or  that  compliance 
with  these  regulations  constitutes  a 
guarantee  of  the  fulfillment  of  any 
leverage  transaction;  and 

(12)  A  recodification  of  the  Commis- 
sion's existing  antifraud  rule,  basically 
making  it  unlawful  for  any  person,  di- 
rectly or  indirectly,  to  engage  in  any 
fraudulent  or  deceptive  behavior  or 
practice  in  or  in  connection  with  the 
offer  or  sale  of  any  leverage  transac- 
tion, or  the  maintenance  or  carrying 
of  any  leverage  transaction. 

Interested  persons  are  invited  to  par- 
ticipate in  this  rulemaking  proceeding 
by  submitting  written  comments  to 
the  Commission  at  the  address  noted 
aijove.  The  Conunission  will  welcome 
comments  concerning  the  analysis  of 
its  General  Counsels  Office,  and  is 
particularly  interested  in  comments 
concerning  the  types  of  transactions 
commentators  believe  to  be  excluded 
from  the  concept  "future  delivery"  by 
virtue  of  the  provision  contained  in 
Section  2(a)(1)  of  the  Act.  and  in  spe- 
cific comments  on  the  nature  of  sub- 
stantive regulations  that  the  Commis- 
sion should  adopt  to  govern  the  offer 
and   sale   of   those   leverage   transac- 
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tions,  if  any,  which  are  not  determined 
to  be  contracts  for  future  delivery. 

Issued  in  Washington.  D.C.  on 
March  7,  1979. 

Gary  L.  Seevers, 
Acting  Chairman,  Commodity 
Futures  Trading  CommissioTi. 

^  Exhibit  I 

MEMORAIfDUM 

September  5, 1978.  u  amended  September 
11.  1978* 

To:  The  Commission. 
Prom:  Office  of  General  Counsel. 
Re:  Determination  pursuant  to  Section  217 
of    the    Commodity    Futures    Trading 
Commission  Act  whether  any  leverage 
transactions  are  contracts  for  future  de- 
livery within  the  meaning  of  the  Com- 
modity Exchange  Act. 
Conclusion:  Transactions  presently  being  of- 
fered and  entered  into  pursuant  to  con- 
tracts of  the  tyi)e  referred  to  in  Section 
217  of  the  Commodity  Futures  Trading 
Act  of  1974.  7  U.S.C.  91Sa  (1976).  are 
"contracts  of  sale  of  a  commodity  for 
future  delivery "  within  the  meaning  of 
the  Commodity  Exchange  Act.  Accord- 
ingly, it  is  unlawful  for  any  person  to 
effect  these  transactions  other  than  on 
or  through  the  facilities  of  an  exchange 
which  has  been  designated  as  a  contract 
market  for  this  puriXMe. 
Section   217  of  the  Commodity   Futures 
Trading  Commission  Act  of  1974,  7  U.S.C. 
S15a  (1976).  provides  that  if  the  Commis- 
sion should   determine   that   any   leverage 
transaction  currently  being  offered  is  a  con- 
tract for  future  delivery  within  the  meaning 
of    the    Commodity    Exchange    Act.    that 
transaction  should  be  regulated  under  the 
terms  of  that  Act.  To  aid  the  Commission  in 
making   this   determination,    we   set   forth 
below  a  discussion  of  relevant  statutory  pro- 
visions and  their  legislative  history.  For  the 
reasons  we  discuss,  we  believe  that  leverage 
transactions  Involve  contracts  for  the  future 
delivery  of  commodities  within  the  meaning 
of  the  Commodity  Exchange  Act,  and  ac- 
cordingly, that  their  offer  and  sale  must  be 
governed  by  relevant  provisions  of  that  Act. 
The  Commission  should  note,  however,  that 
our  conclusions   have   implications  beyond 
the  limited  area  of  leverage  activities.  Thus 
we  believe  that  all  off-exchange  offerings  of 
commodities   for   future-delivery— whatever 
they  may  be  called  by  the  firms  that  are  of- 
fering them— are  generally   unlawful.  The 
only  category  of  off-exchange  future-deliv- 
ery contracts  that  are  permitted  Is  the  class 
of  commercially  motivated  cash  commodity 
sales,  which  contemplate  actual  delivery  of 
the  commodity,  but  in  which  delivery  may 
be  deferred  for  purposes  of  commercial  con- 
venience or  necessity. 

1.  The  term  "contract  of  sale  of  a  com- 
modity for  future  delivery"  is  not  defined  in 
the  Act.'  Its  plain  and  literal  meaning,  how- 


ever, encompasses  any  contract  for  the  de- 
livery of  a  specified  commodity  at  a  later 
date.  Thus,  the  term  may  be  read  to  include 
not  only  contracts  Involving  a  standard  unit 
and  quality,  the  payment  and  maintenance ' 
of  margin  and  the  option  of  closing  out  the 
contract  by  an  offsetting  transaction— such 
as  contracts  "commonly  *  •  *  known  as  fu- 
tures" *— but  also  "forward"  contracts  that 
do  not  necessarily  have  all  of  the  character- 
istics of  futures  traded  on  designated  ex- 
changes. The  term  would  also  include  con- 
tracts commonly  referred  to  as  leverage  con- 
tracts. 

Of  course,  the  Commodity  Exchange  Act 
does  not  subject  all  contracts  of  sale  of  a 
commodity  for  future  delivery  to  regulation. 
However,  our  examination  of  the  language 
and  legislative  history  of  Section  4h  of  the 
Act  (which  generally  prohibits  the  conduct 
of  any  "future-delivery"  business  other  than 
through  a  designated  contract  market)'  and 
the  "deferred  shipment  or  delivery"  exclu- 
sion contained  in  Section  2(a)<l).'  leads  us 
to  believe  that  (1)  Congress  Intended  gener- 
ally to  prohibit  any  public  marketing  of  con- 
tracts for  the  future  delivery  of  commod- 
ities—In the  plain  and  literal  meaning  of 
that  phrase— except  through  the  facilities 
of  a  designated  contract  market,  and  (2)  this 
complete  prohibition  was  intended  to  be 
subject  to  an  exception  solely  for  the  bene- 
fit of  persons  involved  In  a  commercial  cash 
commodity  business,  which  would  allow 
them  to  effect  cash  sales  of  the  commodity, 
contemplating  actual  delivery  as  a  matter  of 
course,  but  in  which  shipment  or  delivery  of 
the  commodity  might  be  deferred  for  pur- 
poses of  commercial  convenience  or  necessi- 
ty. Thus,  whether  a  contract  of  sale  of  a 


*  Footmote  33  to  this  memorandum  was 
included  on  February  27.  1979.  Footnote  34 
was  originally  footnote  33. 

'The  term  "contract  of  sale"  was  original- 
ly defined  by  Congress  in  the  United  Stapes 
Cotton  Futures  Act  of  1914.  the  first  federal 
legislation  which  attempted  to  regulate  fu- 
tures trading.  38  Stat.  693.  That  Act.  which 
imposed  a  tax  on  "contract(s)  of  sale  of  any 
cotton  for  future  delivery  made  at.  on.  or  in 


any  exchange,  board  of  trade,  or  similar  in- 
stitution or  place  of  business  *  *  *  which  did 
not  comply  with  certain  conditions,  defined 
"contract  of  sale"  to  "include  sales,  agree- 
ments of  sale,  and  agreements  to  sell."  38 
Stat.  693.  This  definition  has  been  carried 
forward  unchanged  by  Congress  to  the 
Commodity  Exchange  Act,  where  it  present- 
ly appears  in  Section  2(a)(1).  7  U.S.C.  {2 
(1976). 

'Section  3  of  the  Commodity  Exchange 
Act.  7  U.S.C.  $5  (1976).  This  Section  of  the 
Act.  which  originated  in  the  Grain  Futures 
Act  of  1922.  42  SUt.  998.  sets  forth  a  Con- 
gressional determination  that  transactions 
involving  the  sale  of  commodities  for  future 
delivery  as  commonly  conducted  on  boards 
of  trade  and  known  as  "futures"  are  affect- 
ed with  a  national  public  interest  and  that 
those  transactions  are  carried  on  in  large 
volume,  by  the  public  generally  and  by  per- 
sons engaged  in  the  business  of  buying  and 
selling  commodities  and  their  products  and 
byproducts  in  interstate  commerce. 

'Section  4h  of  the  Act.  7  U.S.C.  J6h 
(1976).  makes  It  unlawful  for  any  person  "to 
conduct  any  office  or  place  of  business  *  *  * 
for  the  purpose  of  soliciting  or  accepting 
any  orders  for  the  purchase  or  sale  of  any 
commodity  for  future  delivery,  or  for 
making  or  offering  to  make  any  contracts 
for  the  purchase  or  sale  of  any  commodity 
for  future  delivery,  or  for  conducting  any 
dealings  in  commodities  for  future  delivery 
*  *  *."  unless  the  orders,  contracts  or  deal- 
ings are  executed  or  consununated  by  or 
through  a  member  of  a  contract  market. 

•SecUon  2(aHl)  of  the  Act.  7  U.S.C.  8  2 
(1976).  provides,  among  other  things:  "The 
term  future  delivery'  as  used  herein,  shall 
not  include  any  sale  of  any  cash  commodity 
for  deferred  shipment  or  delivery." 


commodity  for  future  delivery  Is  one  that  is 
subject  to  regulation  under  the  Act  requires 
a  determination  not  only  of  whether  future 
delivery  Is  literally  involved  but  also  a  deter- 
mination (1)  whether  those  offering  the 
contract  are  conducting  a  business  prohibit- 
ed by  Section  4h  of  the  Act.  and  (2)  whether 
the  "sale  of  any  cash  commcxllty  for  de- 
ferred shipment  or  delivery"  Is  Involved,  as 
those  terms  are  used  In  Section  2(aKl)  of 
the  Act. 

Under  this  analysis,  we  are  convinced  that 
business  entitles  created  and  existing  to  con- 
duct a  business  in  the  offer  of  contracts  of 
sale  of  a  commodity  for  future  delivery- 
such  as  leverage  firms  and.  possibly,  purvey- 
ors of  some  forms  of  so-called  limited  risk 
forward  contracts— are  violating  Section  4h 
of  the  Act.  Since  they  cannot  claim  that  the 
future-delivery  contracts  they  publicly  offer 
are  merely  a  concomitant  of  a  business  for 
the  merchandising  of  a  cash  commodity, 
where  actual  delivery  occurs  in  virtually  all 
cases  absent  a  breach  of  contract,  they  do 
not  come  within  the  exclusion  concerning 
the  sale  of  cash  commodities  for  deferred 
shipment  or  delivery  that  Is  set  forth  In  Sec- 
tion 2(a)(1)  of  the  Act. 

2.  Systemteed  trading  In  contracts  for  the 
future  delivery  of  agricultural  commodities 
developed  In  the  United  SUtes  in  the  mid  to 
late  1800's  out  of  an  economic  need  for 
standardized  commercial  practices,  central- 
ized pricing  and  large-scale  risk  shifting 
mechanisms.'  With  these  advantages,  how- 
ever, there  also  came  glaring  abuses  In  the 
form  of  price  manipulations,  market  comers 
and  extreme  and  sudden  price  fluctuations 
on  the  organized  exchanges,*  and  the 
growth  of  off-exchange  "bucket  shops."  A 
bucket  shop  of  this  era  has  been  described 
as  an  establishment  that  accepted  orders  for 
futures  contracts  and  that  simply  took  the 
other  side  of  the  transaction  rather  than  ex- 
ecuting a  trade  on  an  exchange.' 

These  abuses,  in  turn,  stirred  repeated  de- 
mands from  farmers  and  others  for  legisla- 
tive action  to  prohibit  or  severely  restrict 
futures  trading,'  resulting  In  nearly  200  bills 
toward  this  end  being  Introduced  In  Con- 
gress during  the  period  1884  to  1922.*  How- 
ever, no  significant  legislation  was  enacted 
prior  to  World  War  I."'  during  which  trad- 
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Ing  in  grain  futures  was  temporarily  sus- 
pended." 

With  the  end  of  the  war  and  the  resump- 
tion of  futures  trading  In  grain  there  came 
the  return  of  the  speculative  excesses  on 
the  exchanges  that  had  previously  been  so 
prevalent. "  This  in  turn  led  to  renewed  de- 
mands for  national  legislation,  particularly 
as  voiced  by  the  farm  organizations  and 
farm  cooperatives  which  were  growing  In 
strength"  and  finally  resulted  In  the  enact- 
ment of  the  Future  Trading  Act  of  1921,'* 
the  first  comprehensive  regulatory  statute 
with  respect  to  trading  in  contracts  for  the 
future  delivery  of  grain. 

3.  Rather  than  prohibiting  all  trading  In 
contracts  for  future  delivery,  the  Future 
Trading  Act  of  1921  sought  to  regulate  trad- 
ing in  those  contracts,  recognizing  the  legiti- 
mate and  commercially  necessary  hedging 
function  provided  by  trading  in  futures  con- 
tracts on  the  organized  exchanges."  It  was 
Congress'  Intention  to  allow  exchange  trad- 
ing In  contracts  for  future  delivery  to  con- 


*See  S.  Rept.  No.  1131.  93d  Cong..  2d  Sess. 
12  (1974);  Mehl.  J.  M..  TioentyFive  Years  of 
Futures  Tradinf  Under  Federal  Reffulation, 
2  (1950)  (hereinafter  cited  as  "Mehl").  See 
generally  Hleronymus,  T.  A.,  Economics  of 
Futures  Trading.  69-71  (1971)  (hereinafter 
cited  as  "Hleronymus"). 

*E.G..  Mehl.  supra,  at  2.  See  also  8.  Rept. 
No.  1131,  supra,  at  13. 

'The  prices  at  which  the  bucket  shop  took 
orders  were  those  set  by  actual  trading  on 
the  exchanges,  which  the  bucket  shops 
closely  monitored.  Thus,  this  was  merely  a 
system  of  wagering  on  price  changes  by  per- 
sons without  any  intention  or  ability  to  re- 
ceive or  deliver  the  commodity  "purchased" 
or  "sold"  through  the  bucket  shop.  See 
Hleronymus,  supra,  at  87-88.  See  also  n.  31, 
infra. 

•Mehl.  supra,  at  2:  S.  Rept.  No.  1131, 
supra,  at  13. 

•Mehl,  J.  M.,  The  Futures  Markets,  Mar- 
keting, The  1954  Yearbook  of  Agriculture, 
324(1954). 

"As  noted,  supra,  at  n.  1.  in  1914  Congress 
enacted  the  United  States  Cotton  Futures 
Act.  38  SUt.  693.  which  attempted,  among 
other  things,  to  establish  government  stand- 
ardization of  grades  of  cotton  delivered  in 


fulfillment  of  futures  contracts.  S.  Rept.  No. 
289.  63rd  Cong..  2d  Sess.  4  (1914).  Following 
a  successful  challenge  to  the  constitutional- 
ity of  this  Act.  Congress  in  1916  re-enacted 
the  Act,  with  only  minor  changes  to  cure  its 
constitutional  defect.  39  SUt.  476  (1916). 

"See  Mehl.  supra,  at  2;  S.  Rept.  No.  1131. 
supra,  at  13;  Hearings  on  H.R.  168,  231, 
2238,  2331.  2363  and  5228  Before  the  House 
Committee  on  Agrictdture.  67th  C^ong..  Ist 
Sess.  5(1921). 

"See  S.  Rept.  No.  1131,  supm,  at  13;  Heor- 
ings  on  168.  231,  2238,  2331,  2363  and  5228. 
supra,  at  5-6.  The  era  of  widespread  bucket 
shop  activity,  however,  had  apparently  de- 
clined by  approximately  1915.  See  Hlerony- 
mus. supra,  at  88.  This  can  most  likely  be 
explained  as  a  result  of  the  combined  influ- 
ence of  several  independent  factors.  First, 
with  the  cessation  of  grain  futures  trading 
on  the  exchanges  during  World  War  1.  the 
bucket  shops  were  deprived  of  the  exchange 
price  quotes  without  which  they  could  not 
function,  (see  n.  8,  supra).  Secondly,  even 
before  the  war,  many  bucket  shops  had 
been  enjoined  by  the  organized  exchanges 
from  gaining  access  to  the  exchanges'  price 
quoUtions.  Board  of  Trade  of  the  City  of 
Chicago  v.  Christie  Grain  A  Stock  Co.,  198 
U.S.  236  (1904).  See  Taylor,  C  HUtory  of 
the  Board  of  Trade  of  the  City  of  Chicago. 
Vol.  Ill  at  1218-1223  (1917);  Hleronymus, 
supra,  at  88.  Finally,  by  the  early  1900's, 
many  sUtes  had  passed  criminal  sUtutes 
prohibiting  the  operation  of  the  bucket 
shops.  See  Taylor,  supra.  Vol.  Ill  at  1221.  By 
1936,  however,  bucket  shop  activity  was 
again  a  problem  (see  discussion  p.  12,  infra). 

"See  Mehl,  supra,  at  2;  Mehl,  J.  M.,  77ie 
Futures  Markets,  Marketing.  The  1954  Year- 
book of  Agriculture.  324  (1954);  Callander. 
R.  C.  77i«  Commodity  Exchange  Act  and  its 
Administration  as  published  In  Fortoard 
MarkeU  Bulletin,  Vol.  II,  No.  10  (December 
1960).  See  generally  S.  Rept.  No.  1131.  supra, 
at  13. 

'M2  SUt.  187. 

"See,  e.g.,  Hearings  on  Futures  Trading 
Before  the  House  Committee  on  Agriculture, 
66th  Cong..  3rd  Sess.  1043  (19?1):  Hearings 
on  H.R.  5676  Before  the  Senate  Committee 
on  Agrictdture  and  Forestry.  67th  Cong..  1st 
Sess.  452  (1921);  Hearings  on  Futures  Trad- 
ing Before  the  House  Committee  on  Agricul- 
ture. 67th  Cong..  1st  Sess.  7-9  (1921):  61 
Cong.  Rec.  4761  (1921)  (remarks  of  Senator 
Capper,  the  sponsor  of  the  Senate  bill 
which  became  the  1921  Act). 
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tlnue,  while  at  the  same  time  attempting  to 
gain  some  control  over  the  manipulations 
and  other  market  disturbances  that  were  so 
prevalent  at  the  time  and  which  were  seen 
to  result  from  purely  speculative  "gam- 
bling" in  contracts  for  future  delivery.  '• 

The  manner  in  which  the  Futures  Trading 
Act  of  1921  sought  to  gain  control  over 
market  manipulations  and  other  distur- 
bances was  through  the  imposition  of  a 
"prohibitive  tax""  applicable  generally  to 
all  contracts  for  future  delivery."  As  the 
legislative  history  of  the  1921  Act  dlsciissed 
below  makes  clear,  contracts  for  the  future 
delivery  of  commodities  were  intended  to  be 
taxed  under  this  legislation  regardless  of 
whether  they  were  traded  on  an  organized 
exchange  or  were  offered  merely  by  an  iso- 
lated firm  that  itself  assumed  the  risk  of  the 
opposite  side  o^the  transaction. 

The  tax  was  not  to  be  applied,  however,  to 
contracts  traded  by  or  through  members  of 
boards  of  trade  designated  by  the  Secretary 
of  Agriculture  as  "contract  markets;"  and 
designation  was  contingent,  among  other 
things,  upon  a  board  of  trade  providing  for 
the  prevention  of  manipulative  activity  in 
the  trading  of  contracts  by  Its  members  or 
through  Its  facilities.  ■•  The  Future  Trading 
Act  of  1921.  also  expressly  exempted  from 
the  tax  sales  for  future  delivery  made  by 
owners  and  growers  of  grain  who  merchan- 
dised the  physical  commodity." 


"E.g..  61  Cong.  Rec.  4761-4763  (1921)  (re- 
marks of  Senator  Clapper);  61  C^ong.  Rec. 
1379  (1921)  (remarks  of  Rep.  Bland);  61 
Cong.  Rec.  1313-1314  (1921)  (remarks  of 
Rep.  Tlncher.  the  sponsor  of  the  House  bill 
which  became  the  1921  Act);  61  Cong.  Rec. 
1376  (1921)  (remarks  of  Rep.  Gensman). 

"Heanngs  on  H.R.  168,  231.  2238,  2331, 
2363  and  5228  Before  the  House  Committee 
on  Agrictdture,  supra,  at  10. 

••Section  4  of  the  1921  Act,  42  SUt.  187- 
188. 

"Sections  4(b)  and  5(d)  of  the  1921  Act, 
42  SUt.  187-188.  Section  5<d)  of  that  Act  Is 
now  Section  5(d)  of  the  Commodity  E^x- 
change  Act,  7  U.S.C.  J  7(d)  (1976).  See  61 
Cong.  Rec.  4762  (1921)  (remarks  of  Senator 
Capper);  61  Cong.  Rec.  1314  (1921)  (remarks 
of  Rep.  Tlncher);  61  Cong.  Rec.  1371  (1921) 
(remarks  of  Rep.  Jones).  The  Act  also  pro- 
hibited, through  Imposition  of  the  tax.  all 
trading  in  privileges,  indemnities,  bids. 
offers,  puts  and  calls,  which  were  seen  as 
pure,  unadulterated  gambling  which  tended 
to  cause  manipulations.  Section  3  of  the 
1921  Act.  42  SUt.  187.  See  also  61  Cong.  Rec. 
1314  (1921)  (remarks  of  Rep.  Tlncher).  This 
provision  of  the  1921  Act  Is  now  reflected  In 
the  prohibition  against  options  on  any  of 
the  enumerated  agriculture  conunodlties. 
which  Is  conUlned  In  Section  4c(a)  of  the 
Commodity  Exchange  Act.  7  UJS.C.  56c(a) 
(1976). 

"Specifically,  Section  4  of  the  1921  Act 
permitted  the  offer  and  sale  of  contracts  for 
future  delivery  without  imposition  of  the 
tax: 

"(a)  Where  the  seller  Is  at  the  time  of  the 
making  of  such  contract  the  owner  of  the 
actual  physical  property  covered  thereby,  or 
Is  the  grower  thereof,  or  In  case  either  party 
to  the  contract  is  the  owner  or  renter  of 
land  on  which  the  same  is  to  be  grown,  or  Is 
an  association  of  such  owners,  or  growers  of 
grain,  or  of  such  owners  or  renters  of  land; 
or 

(b)  Where  such  contracts  are  made  by  or 
through  a  member  of  a  board  of  trade 
which  has  been  designated  •  •  •  as  a  con- 
tract market'  •  *  *. "  42  SUt.  187. 
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As  passed  by  the  House  of  Representa- 
tives and  sent  to  the  Senate,  Section  4  of 
H.R.  5676— the  bUl  that  ultimately  passed— 
would  have  further  limited  imposition  of 
the  tax  to  contracts  of  sale  of  grain  for 
future  delivery  "made  at,  on,  or  in  an  ex- 
change, board  of  trade,  or  similar  institution 
or  place  of  business"  other  than  designated 
contract  markets."  This  additional  limiting 
language  had  been  added  by  the  House  in 
an  attempt  even  more  clearly  to  exclude 
from  tax  liability  any  owner  or  grower  who 
might  sell  grain  for  deferred  shipment."  In 
enacting  H.R.  5676  into  law,  however,  this 
limiting  language  was  deleted  and  the 
intent  further  to  emphasize  the  exemption 
of  growers  and  cash  commodity  dealers  was 
accomplished  instead  by  adding  to  Section  2 
of  the  Act  a  provision  to  exclude  "any  sale 
of  cash  grain  for  deferred  shipment  or  deliv- 
ery" from  the  concept  of  "future  delivery."" 

The  Senate  Committee  explained  that 
this  change  was  necessary  because  the 
House,  by  proposing  to  limit  the  Imposition 
of  the  tax  to  contracts  for  the  future  deliv- 
ery of  grain  "made  at.  on.  or  in  an  ex- 
change, board  of  trade  or  similar  institution 
or  place  of  business."  would  have  inadver- 
tantly exempted  from  the  tax  the  oper- 
ations of  private  exchanges  or  bucket 
shops"  although  Congress  intended  com- 
pletely to  prohibit  private  exchanges  and 
bucket  shops  through  the  imposition  of  the 
tax.  The  Senate  Committee's  Report  stated: 
"It  is  obvious  •  •  •  that  if  •  •  •  [the  limiting 
House  language]  remain(8]  in  the  bill  oper- 
ations on  private  exchanges  or  bucket  shops 
would  be  possible."  S.  Rep.  No.  212,  67th 
Cong.,  1st  Sess.  1  (1921).  Senator  Capper, 
the  sponsor  of  the  Senate  companion  bill  to 
H.R.  5676  and  a  member  of  the  Senate  Agri- 
culture Committee,  explained: 

"With  these  words  [the  limiting  House 
language]  in  it  there  is  nothing  to  prevent  a 
private  individual  or  a  private  corporation 


"  This  language  was  originally  set  forth  in 
the  United  SUtes  Cotton  Futures  Act  of 
1914  (see  n.  1.  rupra)  and  was  added  without 
change  by  the  House  to  Section  4  of  H.R. 
5676.  The  definition  of  "board  of  trade."  as 
currently  contained  in  Section  2  of  the 
Commodity  Exchange  Act.  was  first  set 
forth  in  Section  2  of  the  1921  Act. 

"S.  Rept.  No.  212.  67th  Cong..  1st  Sess.  1 
(1921).  The  limiting  language  was  added  to 
the  House  bill  at  the  insistence  of  the  De- 
partment of  Agriculture  to  make  clear  that 
the  tax  was  to  be  imposed  upon  contracts 
for  future  delivery  traded  on  organized  ex- 
changes as  distinguished  from  the  off -ex- 
change cash  market  trading  in  which 
owners  and  growers  would  be  involved  as 
part  of  their  cash  commodity  business. 
Hearings  on  H.R.  S676  Before  the  Senate 
Committee  on  AsrricxUture  and  Forestry, 
supra,  at  8-U.  461-463:  Hearings  on  H.R. 
168,  231,  2238,  2331.  2363  and  S228  Be/ore 
the  House  Committee  on  Agriculture,  supra, 
at  326.  344-345. 

"42  Stat.  187.  This  provision  was  re-en- 
acted without  change  as  part  of  the  Grain 
Futures  Act  of  1922.  42  SUt.  998,  and.  as 
amended  to  refer  to  "any  cash  commodity." 
was  enacted  as  part  of  the  Commodity  Ex- 
change Act  in  1936.  49  SUt.  1491.  The  provi- 
sion presently  appears  in  Section  2(aKl)  of 
the  Act. 

"Bucket  shops  had  long  been  disapproved 
of  by  both  Congress  and  the  exchanges  as 
gambling  devices  which  served  no  economic 
utility.  See  generally  Hieronymus.  supra,  at 
87-91  and  the  disctission.  supra,  at  5. 


from  buying  or  selling  futures  to  the  public 
without  a  tax.  As  the  business  is  now  con- 
ducted, futures  are  sold  simply  on  seven  or 
eight  boards  of  trade:  %ut  if  the  law  taxed 
future  trades  on  exchanges.  I  think  there 
would  be  a  tendency  for  these  private  insti- 
tutions to  go  into  the  business,  for  they 
would  not  be  taxed."  Hearings  on  H.R.  5676 
Be/ore  the  Senate  Committee  on  Agriculture 
and  Forestry,  supra,  at  462. 

The  1921  Act  was  short-lived  for  it  was 
almost  immediately  declared  unconstitu- 
tional in  Hill  V.  WaUace.  259  U.S.  44,  63-69 
(1922).  as  an  improper  attempt  at  regulation 
by  means  of  the  taxing  power. 

4.  Soon  thereafter.  Congress  enacted  the 
1922  Grain  F\itures  Act.  which  was  substan- 
tially similar  to  the  1921  Act  but  was  based 
on  the  commerce  clause  of  the  Constitu- 
tion.'* Section  4  of  the  1922  Act  was  pat- 
terned after  the  language  that  had  been 
contained  in  Section  4  of  the  1921  Act. 
Thus.  Section  4  of  the  1922  Act  made  it  un- 
lawful for  any  person  to  offer  to  make,  ex- 
ecute or  confirm,  through  interstate  facili- 
ties, any  contract  for  the  future  delivery  of 
grain.  This  prohibition  was  subject  to  two 
exemptions— contracts  traded  by  or  through 
a  member  of  a  designated  contract  market 
and  contracts  for  deferred  shipment  or  de- 
livery by  owners  and  growers. "  And  like  the 
1921  Act.  the  Grain  Futures  Act  of  1922 
contained  the  exclusionary  language  in  Sec- 
tion 2(a)  reemphasizing  the  exemption  for 
owners  and  growers. 

Despite  the  efforts  of  Congress  in  1921 
and  1922.  however,  some  bucket  shop  and 
other  off -exchange  operations  persisted."  In 
its  haste  to  redraft  the  1921  Act,  Congress 
had  included  in  the  general  language  of  Sec- 
tion 4  of  the  1922  Act  language  limiting  its 
prohibitive  effect  to  contracts  for  future  de- 
livery traded  "on  or  subject  to  the  rules  of 
any  board  of  trade  in  the  United  States." 
This  language  was  similar  to  that  which 
Senator  Capper  and  the  Senate  Committee 
had  stricken  from  the  bill  that  had  become 
the  1921  Act  in  an  attempt  to  discourage 
bucket  shops.  (See  discussion  above  at  8-10). 
Thus,  in  1922  Congress  apparently  over- 
looked the  concerns  that  only  a  year  earlier 
had  been  addressed  and  resolved  by  the 
Senate  Committee  and  Senator  Capper  to 
prevent  the  resurrection  of  bucket  shops 
and  other  off -exchange  operations. 


"Following  the  invalidation  of  the  1921 
Act  in  Hill  V.  Wallace,  supra.  Congress  was 
quick  to  follow  the  Supreme  Court's  sugges- 
tion in  that  case,  259  U.S.  at  69,  that  it 
would  be  possible  to  regulate  contracts  for 
future  delivery  under  the  commerce  clause 
of  the  Constitution,  and  enacted  the  1922 
Act  t>arely  four  months  after  the  Supreme 
Court's  decision.  Basically,  the  1922  Act  was 
drafted  to  withstand  constitutional  attack, 
while  Intending  to  accomplish  the  same  pur- 
poses as  the  1921  Act  with  no  material 
changes  in  its  regulatory  provisions.  See  H. 
Rept.  No.  1095.  67th  Cong..  2d  Sess.  3  (1922). 
See  also  62  Cong.  Rec.  9417  (1922)  (Remarks 
of  Rep.  Tlmberlake):  62  Cong.  Rec.  9419- 
9420  (1922)  (Remarks  of  Rep.  EUisr.  62 
Cong.  Rec.  9428  (1922)  (Remarks  of  Rep. 
Voigt):  62  Cong.  Rec.  9446  (1923)  (Remarks 
of  Rep.  Hayes). 

The  constitutionality  of  the  Grain  Fu- 
tures Act  of  1922.  including  its  regulatory 
scheme  based  on  the  commerce  clause,  was 
sustained  in  Chicago  Board  of  Trade  v. 
OUen.  262  U.S.  1.  31-40  (1923). 

'*42  SUt.  999-1000.  See  n.  20.  supra. 

"See  generally  Mehl.  supra,  at  7. 


5.  To  cure  this  sUtutory  flaw.  Congress 
again  addressed  the  question  of  off-ex- 
change practices  when  it  enacted  the  Com- 
modity Exchange  Act  in  1936.  For  this  pur- 
pose. Congress  included  a  new  section  4h  in 
the  Commodity  Exchange  Act.  7  U.S.C.  6h 
( 1976).  in  an  attempt  to  outlaw  bucket  shops 
by  expressly  making  it  unlawful  to  operate 
any  place  of  business  where  orders  for  con- 
tracts for  the  future  delivery  of  any  com- 
modity are  solicited,  accepted,  offered,  sold 
or  dealt  in  unless  such  orders  are  executed 
by  or  through  a  member  of  a  contract 
market. " 

To  be  sure,  the  language  of  Section  4h 
continues  the  earlier  pattern  of  legislative 
draftsmaruhip:  read  literally.  Section  4h  re- 
quires only  that  contracts  for  future  deliv- 
ery be  executed  by  or  through  a  member  of 
a  contract  market— not  necessarily  through 
the  facilities  of  the  contract  market.  Ac- 
cordingly. Section  4h.  taken  alone,  might  be 
read  to  permit  the  operation  of  off-ex- 
change bucket  shops  so  long  as  they  were 
operated  by  or  through  members  of  con- 
tract markets. 

At  the  same  time  that  Congress  enacted 
Section  4h.  however,  it  also  enacted  Section 
4b.  which,  among  other  things,  expressly 
prohibited  members  of  a  contract  market 
"to  bucket"  any  customer's  order."  And 
bucketing  was  understood  to  include  any 
transaction  in  which  the  broker  took  the 
other  side  of  his  customer's  order  rather 
than  fill  the  order  through  the  facilities  of 
the  contract  market."  Thus,  in  Section  4h 
the  intent  of  Congress  was  expressed  that  it 
was  unlawful  to  conduct  a  future-delivery 
business  other  than  through  a  member  of  a 


"See  Section  4h.  supra,  n.  4:  H.R.  Rept. 
No.  421.  74th  Cong..  1st  Seas.  6  (1935):  Hear- 
ings on  H.R.  8829  Before  the  House  Commit- 
tee on  Agriculture,  73d  Cong..  2d  Sess.  10 
(1934). 

**As  enacted  in  1936.  Section  4b  provided: 
"It  shall  be  unlawful  for  any  member  of  a 
contract  market,  or  for  any  correspondent, 
agent,  or  employee  of  any  member,  in  or  In 
connection  with  any  order  to  make,  or  the 
making  of  (1)  any  contract  of  sale  of  any 
commodity  In  IntersUte  commerce,  or  (2) 
any  contract  of  sale  of  any  commodity  for 
future  delivery  made,  or  to  be  made,  on  or 
subject  to  the  rules  of  any  contract  market 
for  or  on  behalf  of  any  person  *  *  *  (D)  to 
bucket  such  order  •  •  •"  49  SUt.  1493-1494. 
The  House  Committee  explained:  "Section 
4b  makes  it  unlawful  for  members  of  con- 
tract markets,  and  correspondents,  agents, 
and  employees  thereof.  In  coruiection  with 
orders  to  make  or  the  making  of  contracts 
of  sale  of  any  commodity  in  intersUte  com- 
merce to  cheat,  defraud,  or  deceive  the  cus- 
tomer, or  to  bucket  the  order.  The  section 
also  prohibits  such  fraudulent  practices  in 
futures  contracts  in  connection  with  orders 
made  on  or  to  be  made  on  or  subject  to  the 
rules  of  any  contract  market."  H.R.  Rept. 
No.  421.  74th  Cong..  lat  Sess.  5  (1935)  (em- 
phasis added). 

"At  this  time.  Congress  understood 
"bucketing"  of  orders  and  "bucket  shop"  as 
"terms  used  to  descritw  a  method  of  doing 
business  wherein  orders  of  customers  for 
the  purchase  or  sale  of  commodities  for 
future  delivery,  instead  of  being  executed 
by  bona-f  ide  purchases  and  sales  with  other 
traders,  are  simply  matched  and  offset  In 
the  soliciting  firm's  own  office  and  the  firm 
itself  takes  the  opposite  side  of  customers' 
orders. "  80  Cong.  Rec.  8088  (1936)  (Remarks 
of  Senator  Pope). 


contract  market;  and  in  Section  4b  its  Intent 
was  expressed  that  It  was  unlawful  for  con- 
tract market  members  to  conduct  their 
future-delivery  business  other  than  through 
the  facilities  of  the  exchange.  This  legisla- 
tive Intent  has  been  understood  and  applied 
since  1936." 

In  1936,  Congress  also  deleted  the  express 
exemption  that  had  been  contained  in  Sec- 
tion 4  for  contracts  entered  into  by  growers 
and  owners  (supra,  notes  20  and  26  and  ac- 
companying text)  on  the  basis  that  it  was 
redundant.  As  the  House  Report  makes 
clear,  this  express  exception  was  considered 
unnecessary,  among  other  things,  because 
the  provision  of  Section  2  of  the  Act.  which 
excluded  from  regulation  "cash"  grain  con- 
tracts "for  deferred  shipment  or  delivery" 
served  to  protect  the  very  same  commercial 
Interests  Involved  in  the  merchandising  of 
commodities  that  had  been  protected  by  the 
deleted  exemption  for  owners  and  growers." 

Consequently,  In  1936  Congress  reaf- 
firmed and  refined  the  essential  sUtutory 
distinction  it  had  first  made  in  1921  between 
those  kinds  of  contracts  for  future  delivery 
that  it  iiU«flded  either  to  prohibit  or  regu- 
late—contracts offered  by  persons  conduct- 
ing a  business  in  contracts  for  the  future  de- 
livery of  conunodities— and  those  contracts 
that  it  did  not  intend  to  regulate  or  prohib- 
it—cash sale  contracts  contemplating  actual, 
although  deferred,  delivery. 

6.  The  relatively  recent  development  of 
leverage  contracts  and  very  recent  develop- 
ment of  other  novel  forms  of  contracts  that 
may  involve  the  future  delivery  of  commod- 
ities—which are  not  being  offered  through 
the  facilities  of  a  contract  market,  and  are 
being  offered  to  the  public  by  firms  having 
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"See  S.  Rept.  No.  1131.  93d  Cong.,  2d  Sess. 
14-15  (1974):  Mehl  J.  M..  The  Futures  Mar- 
kets, Marketing,  The  1954  Yearbook  of  Agri- 
culture 326  (1954).  In  1968,  Congress  ex- 
panded the  application  of  the  prohibitions 
of  Section  4b  to  include  any  person,  not 
merely  contract  market  members,  insofar  as 
contract  market  trading  was  concerned.  S. 
Rept.  947,  90th  Cong.,  2d  Sess.  6  (1968).  At 
that  time,  however,  it  restructured  the  pro- 
vision in  a  way  that  creates  an  ambiguity  of 
the  kind  that  had  plagued  earlier  congres- 
sional attempts  to  outlaw  off-exchange 
bucket  shops.  Section  4b  was  modified  in 
the  following  manner  (additions  italicized, 
deletions  bracketed):  "It  shall  be  unlawful 
(i)  for  any  member  of  a  contract  market,  or 
for  any  correspondent,  agent,  or  employee 
of  any  member,  in  or  in  connection  with  any 
order  to  make,  or  the  making  of  [11  any  con- 
tract of  sale  of  any  commodity  in  intersUte 
commerce,  made,  or  to  be  made,  on  or  sub- 
ject to  the  rules  of  any  contract  market,  for 
or  on  behalf  of  any  other  person,  or  (2)  for 
any  person,  in  or  in  connection  with  any 
order  to  make,  or  the  making  of,  any  con- 
tract of  sale  of  any  commodity  for  future 
delivery,  made,  or  to  be  made,  on  or  subject 
to  the  rules  of  any  contract  market,  or  on 
behalf  of  any  other  person  .  .  .  (D)  to  bucket 
such  order.  ..."  7  U.S.C.  56b  (1976).  Clause 
(1)  of  the  1936  amendment  (Supra,  n.  29) 
had  unambiguously  prohibited  bucketing  by 
any  member  of  a  contract  market  in  connec- 
tion with  "any  contract  of  sale  of  any  com- 
modity in  interstate  commerce."  while 
clause  (2)  applied  the  same  prohibition  to 
exchange  traded  futures:  now  a  "contract 
market"  limitation  is  contained  in  both 
clauses  of  the  Section  as  amended  in  1968. 

"H.R.  Rept.  No.  421.  74th  Cong..  1st  Sess. 
4-5(1935). 


no  Independent  commercial  purpose  in 
doing  so— evidence  a  need  for  the  Commis- 
sion to  apply  the  basic  mandate  of  the  Com- 
modity Exchange  Act."  Thus,  it  is  our  con- 
clusion that  any  person  or  firm  which  cre- 
ates a  public  market  in  contracts  for  the 
.future  delivery  of  commodities  In  the  form 
of  leverage-type  contracts  which  are  not 
being  traded  through  the  facilities  of  an  ex- 
change which  has  been  designated  as  a  con- 
tract market  for  that  commodity,  is  violat- 
ing Section  4h  of  the  Act  and  is  not  entitled 
to  the  benefit  of  the  exclusion  Section  2 
contains. 

Congress  has  evinced  a  strong  intention  to 
regulate  all  persons  engaged  in  the  business 
of  buying,  selling,  offering,  accepting  and 
otherwise  dealing  in  contracts  for  the  future 
delivery  of  commodities,  and  has  done  so  by 
requiring  that  no  such  business  may  be  con- 


"As  noted  above,  under  Section  217  of  the 
1974  Act  Congress  did  authorize  the  applica- 
tion of  the  Commodity  Exchange  Act's  basic 
mandate  to  the  regulation  of  leverage  trans- 
actions. Thus,  while  Congress  in  Section  217 
generally  empowered  the  Conunlssion  to 
regulate  gold  and  silver  leverage  transac- 
tions so  as  to  insure  their  financial  solvency 
and  prevent  manipulation  and  fraud,  it  also 
empowered  and  indeed  required  the  Com- 
mission to  regulate  any  such  leverage  trans- 
action in  accordance  with  the  applicable 
provisions  of  the  Act  If  the  Commission  de- 
termined any  such  transaction  to  be  a  con- 
tract for  future  delivery  within  the  meaning 
of  the  Act.  Specifically,  Section  217  pro- 
vided in  pertinent  part:  "No  person  shall 
offer  to  eater  Into,  enter  into,  or  confirm 
the  execution  of  any  transaction  for  the  de- 
livery of  silver  bullion,  gold  bullion,  or  bulk 
silver  coins  or  bulk  gold  coins,  pursuant  to  a 
standardized  contract  commonly  known  to 
the  trade  as  a  margin  account,  margin  con- 
tract, leverage  account,  or  leverage  contract 
contrary  to  any  rule,  regulation,  or  order  of 
the  Commodity  Futures  Trading  Commis- 
sion designed  to  insure  the  financial  solven- 
cy of  the  transaction  or  prevent  manipula- 
tion or  fraud:  Provided,  That  such  rule,  reg- 
ulation, or  order  may  be  made  only  after 
notice  and  opportunity  for  hearing.  If  the 
Commission  determines  that  any  such 
transaction  is  a  contract  for  future  delivery 
within  the  meaning  of  the  Commodity  Ex- 
change Act,  as  amended,  such  transaction 
shall  be  regulated  in  accordance  vyith  the 
provisions  of  such  Act."  (emphasis  added). 
See  also  S.  Rept.  113^.  93d  Cong..  2d  Sess.  8. 
41  (1974);  S.  Rept.  No.  1194.  93d  Cong.,  2d 
Sess.  39  (1974).  Recently  Congress  enacted 
the  Futures  Trading  Act  of  1978,  Pub.  L.  No. 
95-405,  92  Stat.  865.  et  seq.  (September  30. 
1978).  That  Act  added  a  new  Section  19  to 
the  Commodity  Exchange  Act  which  super- 
sedes Section  217  of  the  1974  Act  by  Incor- 
porating that  Sections  substantive  provi- 
sions concerning  gold  and  silver  leverage 
transactions  and  by  broadening  the  Com- 
mission's Jurisdiction  to  include  leverage 
transactions  involving  all  other  commod- 
ities. As  did  Section  217.  new  Section  19  of 
the  Act  provides  that  if  the  Commission  de- 
termines any  leverage  transaction  in  gold  or 
silver  (or  any  other  commodity)  to  be  a  con- 
tract for  future  delivery  within  the  meaning 
of  the  Act.  that  transaction  shall  be  regulat- 
ed accordingly.  Section  19(d)  of  the  Act. 
Section  23  of  Pub.  L.  No.  95-405.  92  SUt. 
877.  Nothing  in  the  Futures  Trading  Act  of 
1978  or  its  legislative  history  prompts  us  to 
alter  the  conclusions  or  analysis  set  forth  In 
this  memorandum. 


ducted  unless  it  may  be  and  is  conducted 
through  the  facilities  of  an  exchange  that 
has  njet  the  criteria  for  designation  by  the 
Commission  as  a  contract  market.  Any 
public  offering  of  these  contracts  other 
than  through  the  facilities  of  a  designated 
contract  market  is  unlawful.** 

[PR  Doc.  79-7401  Piled  3-9-79;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

F>d«rol  Insurwic*  Aduiinittrwtiow 

(24  Cn  Port  1917] 

[Docket  No.  FI-5200] 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

PropoMd  Hood  Hovotiofl  Dotorminotion  for 
fho  aty  of  Browton,  Escambia  County,  Ala. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Brewton,  Escambia 
County,  Alabama.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NPIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
•  the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Clerk's  Office.  Brewton  City  Hall.  P.O. 
Box  368.  Brewton.  Alabama  36426. 
Send  conmients  to:  Mayor  Sherer  or 
Mr.  J.  P.  Maxwell.  City  Clerk,  P.O. 
Box  368.  Brewton.  Alabama  36426. 


"Of  course,  we  do  not  mean  to  suggest 
any  conclusion— one  way  or  the  other— 
whether  the  activities  of  firms  offering  par- 
ticular forms  of  contracts  for  future  deliv- 
ery are  capable  of  being  structured  in  a  way 
that  will  permit  contract  market  designa- 
tion. As  early  as  1921  it  was  recognized  by 
Congressman  Tlncher.  the  sponsor  of  the 
bill  that  became  the  Futures  Trading  Act  of 
1921  and  a  member  of  the  House  Agricul- 
ture Committee,  that  some  trading  for 
future  delivery  might  not  rise  to  the  level  of 
a  "designaUble"  exchange  or  board  of  trade 
because  of  its  private  nature  and  insuffi- 
cient trading  volume.  See  Hearings  on  H.R. 
168.  231.  2238.  2331,  2363  and  5228  Before 
the  House  Committee  on  Agriculture,  supra, 
at  327. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Brewton.  Escam- 
bia County.  Alabama,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93- 
234).  87  Stat.  980.  which  added  section 
1363  to  the  National  Flood  Insurance 
Act  of  1968  (Title  XIII  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Pub.  L.  90-448)),  42  U.S.C.  4001-4128. 
and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Elevstion 

In  feet. 

Source  of  noodlnc 

Location 

national 

geodetic 

vertical 

datum 

Murder  Creek 

Just  upstream  of  US 
Highway  2«  Bridge 

M 

Burnt  Com  Creek 

Granl)en-y  Street 
Extended. 

89 

Just  upstream  of 

95 

Highway  41 

Tributary  1 

Just  upstream  of  the 
Louisville  and 
Nashville  Railroad. 

93 

Just  upstream  of 

106 

Klrkland  Rd 

King  Branch 

105 

Louisville  and 

Nashville  Railroad. 

Just  upstream  of 

109 

Klrkland  Rd. 

Dient  Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  P.L.  95- 
557.  92  SUt.  2080.  this  proposed  rule  hfts 
been  granted  waiver  of  Congressional  review 
requirements  In  order  to  permit  It  to  take 
effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

I  Gloria  M.  Jimenez. 

Federal  Insurance  Administrator. 


(PR  Doc.  79-6876  FUed  3-9-79;  8:45  am] 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7  (o)(4)  of  the 
Department  of  Housing  and  Urban  Develop- 


[4210-01 -Ml 

[24  CH  Port  1917] 

(Docket  No.  PI-52011 

NATIONAL  FLOOD  INSURANCf  ftOGRAM 

Propofd  Flood  Elovation  D««*rminatien  ft 
Mm  CMy  of  Lynwood,  Los  Anfolos  County, 
Calif. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Lynwood.  Los  Angeles 
County.  California.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  In  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall. 
11330  Bullis  Road.  Lynwood.  Califor- 
nia. Send  comments  to:  Mr.  Edward 
Valliere.  City  Manager.  City  of  Lyn- 
wood. City  Hall.  11330  Bullis  Road. 
Lynwood,  California  90262. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  DC.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  City  of  Lynwood.  California. 


in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448)). 
42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  8  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Bevstlon 

In  feet. 

Sourer  of  flooding 

Location              naUonai 

— 

geodetic 

vertical 

datum 

Shallow  Ponding... 

Intersection  of  Wright            81 

Road  and  Louise 

Avenue 

Intersection  of  Century           81 

Boulevard  and  Louise 

Avenue. 

Shallow  Ponding ... 

Intersection  of  Louise               78 

Avenue  and  Cortland 

Street. 

(National  Flood  Insurance  Act  of  19M  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
EXepartment  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

I 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FRDoc.  79-6877  Filed  3-9-79:  8:45  ami 


[4210-01 -M] 


[24  on  Part  1917] 
[E>ocket  No.  PI-5202] 

NATIONAL  HOOD  INSUtANCf  PIOGftAM 

Proposod  Flood  Elovotion  Dotorminotien  for 
tho  City  of  Monlobollo,  Los  Angola*  County, 
CalH. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Montebello,  Los  Angeles 
County,  California.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  conunent  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall, 
1600  Beverly  Boulevard,  Montebello, 
California.  Send  comments  to:  Mr. 
Roy  Pederson,  ^ity  Administrator, 
City  of  Montebello,  City  Hall.  1600 
Beverly  Boulevard,  Montebello,  Cali- 
fornia 90640. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Montebello,  Cali- 
fornia, in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L.  93-234),  87  Stat.  980. 
which  added  section  1363  to  the  Na- 
tional Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 


quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  commimity  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  commimity 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insursuice  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

in  feet. 

Source  of  flooding 

Location             national 

geodetic 

vertical 

datum 

Rio  Hondo 

Area  along  the  south             220 

Channel. 

side  of  Lincoln  Avenue 

and  east  of  Rio  Del 

Sol  Avenue  (Whittler 

Narrows  Flood 

Control  Basin). 

Ponding 

Area  between  the                   186 

intersection  of  Mines 

Avenue  and  Taylor 

Avenue  and  the  Union 

Pacific  RaUroad. 

Depth. 

Source  of  flooding 

Location               in  feet 

above. 

ground 

1 
Shallow  Flooding.. 

Intersection  of  Garfield            1 

Avenue  and  Via  Paseo. 

Shallow  Flooding.. 

Intersection  of  Oarf  leld            1 

Avenue  and  Via 

Corona. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  PR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
I>epartment  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557.  92  STAT.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 


(PR  Doc.  79-6878  Piled  3-9-79;  8:45 


[4210-01-M] 

[24  cm  Port  1917] 

(Docket  No.  PI-5203] 

NATIONAL  HOOO  INSUtANCE  PIOGRAM 

Proposod  Flood  Elovatlon  Dotorminotion  for 
tho  Unincerperatod  Aroas  of  Douglas 
County,  Go. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  In 
the  uninconMrated  areas  of  Douglas 
County,  Georgia.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  being 
already  In  effect  In  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Planning 
Department,  Douglas  County  Court- 
house, 6754  Broad  Street.  Douglas- 
vllle,  Georgia  30134.  Send  comments 
to:  Mr.  C.  L.  Dodson,  Chairman  of 
Douglas  County  Commission  or  Ms. 
Kay  Marsolan,  Douglas  County  Plan- 
ner, Douglas  County  Courthouse,  6754 
Broad  Street,  DouglassvlUe.  Georgia 
30134. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581   or  toU-free   line   800-424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  unincorporated  areas  of 
Douglas  County.  Georgia,   in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of   1968  (Pub.  L.  90-448)),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
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quired.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  commimity 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  nood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


raOPOSED  RULES 


PROPOSED  RULES 


13505 


Source  of  flooding 


Location 


Elevation 
in  feet. 
National 
Geodetic 
Vertical 
datum 


Source  of  flooding 


Location 


Chattahoochee        Approximately  130  730 

River.  upstream  Capps  Perry 

Road. 
West  Chappel  Hill  Road        742 

extended. 
Just  upstream  of  Sute  747 

Highway  92. 
Approximately  400  feet  753 

upstream  Palrburn        - 
Road. 
Sweetwater  Creeli .  Approximately  200  feet  8<3 

upstfpam  Factory 
Shoals  Road. 
Approximately  100  feet  877 

dowastream  Blairs 
Bridge  <  New )  Road. 
Approximately  200  feet  884 

do»n.slrpam  State 
Highway  6. 
Sweetwater  Creek    Ju."!!  downstream  of  687 

Tributary  1.  Skyview  Drive. 

..  JusI  downstream  of  900 

Magnolia  Drive. 

Gordon  Creek JaM  upstream  of  882 

Skyview  Drive. 
Douglas  County  .    897 

boundary. 

Pine  Creek Douglas  County  888 

boundary. 
Anneewakee  Approximately  50  feet  861 

Creok.  upstream  of 

Anneeuakee  Road. 
Just  upstrtam  of  Bomar         883 

Road. 
Just  dowstream  of  897 

Chapel  Hill  Road. 
Little  Anneewakee   Approximately  20'jO  feet        898 
Creek.  upstream  of 

confluence  with 
Annecviakee  Creek. 
Approximately  100  feet  940 

upstream  Slater  Mill 
Road  extended. 
Oothards  Creek. .x.  At  confluence  of  929 

/^     Tributary  2. 

Approximately  50  feet  935 

down.'-trram  of  Walton 
Store  Road. 
Approximately  30  feel  939 

down.str<  am  of  North 
Flat  rock  Road. 
Approximately  40  feet  945 

upstream  of  North 
Flatrock  Road. 

Tributary  2 Approximately  30  feel  941 

upstream  of  Cave 
Springs  Road. 

Tributary  3 Approximately  200  feet  939 

upstream  of 
confluence  with 
Gothards  Creek. 

TrllMitary  4 Just  upstream  of  Dorris         961 

Road. 


Elevation 
in  feet. 
National 
Geodetic 
Vertical 
datum 


Mud  Creek Just  upitre^  of  High  945 

Point  Road. 
Approxinuilely  150  feet  954 

upstream  of  Brittaln 

Road. 
Approximately  120  feet  972 

upstream  of  Ragan 

Road. 
Waterfall  Branch..  Just  downstream  of  970 

Cedar  Mountain  Road. 
Town  Branch Approximately  70  feet  979 

upstream  of  Brewer 

Road. 
Approximately  80  feet  1000 

downstream  of  Lake 

Val  Do  Mar  Dam 
Just  upstream  of  Lake         1026 

Val  Do  Mar  Dam 
Mobley  Creek Just  upstream  of  Banks         907 

Mill  Road 
Approximately  150  feet  939 

downstream  of  Berea 

Road. 
Just  upstream  of  Pool  949 

Road. 
Approximately  150  feet  973 

downstream  of  Mason 

Creek  Road. 
Tributary  5 Approximately  30  feet  918 

upstream  Pool  Mill 

Road. 
Tributary  6 Just  downstream  of  959 

Daniel  Mill  Kosd. 
Tributary  7 Approximately  400  feet  977 

upstream  of  Mason 

Creek  Road. 

(National  Flood  Insurance  Act  of  196«  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968).  as  amended: 
42  U.S.C.  4001-4128:  and  Secretary's  delega 
tlon  of  authority  to  Federal  Insurance  Ad- 
ministrator 43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  P.L. 
95-557.  92  Stat.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  Indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-6879  Filed  3-9-79;  8:45  am] 
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[Docket  No.  FI-5204) 

NATIONAL  FLOOD  INSURANCE  fROGtAM 

Revision  of  Propetad  Flood  Elovotion 
Ootorminalions  for  Richmond  County,  Go. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
Richmond  County.  Georgia.  Due  to 
recent  engineering  analysis,  this  pro- 


posed rule  revises  the  proposed  deter- 
minations of  base  (100-year)  flood  ele- 
vations published  in  43  FR  3390  on 
January  25.  1978,  and  in  77ie  Augtuta 
Chronicle  published  on  or  about  De- 
cember 1.  1977.  and  December  2.  1977. 
and  hence  supersedes  those  previously 
published  rules. 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  notice  in  a 
newspaper  of  l(x»l  circulation  in  the 
al)ove-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed flood  elevations  are  available  for 
review  at  City-County  Building.  Room 
605.  Augusta.  Georgia.  Send  comments 
to:  Mr.  Harrell  Tiller.  Chairman.  Rich- 
mond County  Commissioners.  Room 
605.  City-County  Building.  Augusta. 
Georgia  30903. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
Proposed  base  (100-year)  flood  eleva- 
tions are  listed  below  for  selected  loca- 
tions in  Richmond  County.  Georgia,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub-  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448). 
42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a)). 

These  base  (100- year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  Na- 
tional Flood  Insurance  Program 
(NFIP). 

These  modified  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  Insurance  premium  rates  for  new 
buildings  and  their  contents  and  for 
the  second  layer  of  insurance  on  exist- 
ing buildings  and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  are: 


Source  of  flooding 


Savannah  River.. 


Sprlrlt  Creek.. 


Spirit  Creek 
Tributary  1. 

Spirit  Creek 
Horsepen 
Branch. 


Butler  Creek. 


EHevatlon  in 

feet. 

Location  naUonal 

geodetic 

vertical 

datum 

Confluence  with  108 

McBean  Creek 

(Richmond  County 

UmlU)*. 
Confluence  with  High  116 

Bank(>eek*. 
Confluence  with  Hollow        119 

Creek*. 
Confluence  with  Spirit  125 

Creek*. 
Seatmard  Coast  Line 
Railroad  Bridge: 

94  feet" 136 

13  feef* 138 

Confluence  with  135 

Savannah  River. 
Dirt  Road  13S 

(approximately  7600 

feet  upstream  from 

confluence  with 

Savannah  River)— 100 

feef*. 
Southern  Railway— 3S  IM 

F^t***. 
sute  Highway  56—50  128 

feet***. 
Ooahen  Road— 20  146 

feet***. 
Old  Waynesboro  Road—        155 

50  feet***. 
Confluence  with  Spirit  156 

Creek  Tributary  1— 

125  feet***. 
Dirt  Road  166 

(approximately  6700 

feet  upstream  from 

Spirit  Creek  Tributary 

J  J *y5  feet***. 

Oeorgla  Highway  21—50        183 

feet***. 
Southern  Railway— SO  195 

feef*. 
Wiadior  Spring  Road—  199 

50  feet*** 
WlllU  Porman  Road-SO        205 

feef*. 
Confluence  with  Spirit  218 

Creek  Horaepen 

Branch-50  feef*. 
Confluence  with  South  238 

Prong  Creek*. 
BlrdweU  Drive: 

50  feef 340 

50  feef* 345 

McDale  Parm  Road-40         160 

feef*. 
Confluence  with  Spirit  218 

Creek*. 
Willis  Poreman  Road: 

30  feef* 337 

30  feet*** 343 

Auguata  Levee: 

SO  feet** 137 

SO  feet*** 119 

Dirt  Road  (1st  crossing  119 

upstream  from 

Augusta  Levee)— 50 

feet***. 
Dirt  Road  (2nd  crossing         120 

upstream  from 

Augusta  Levee)— 3S 

feef*. 
New  Savannah  Road  125 

Loop  56-80  feet***. 
Southern  Railway- SO  135 

feet***. 
Old  Savaruuh  Road  and        153 

sute  Highway  56—50 

feet***. 
Southern  Railway— SO  161 

feet***. 
VM.  Highway  35—50  163 

feef*. 
Onnamed  Road— 25  183 

feef*. 
Windsor  Spring  Road—         189 

SO  feet***. 


Elevation  In    | 

ElevaUon  in 

feet. 

feet. 

Source  of  flooding 

Location             national 

Source  of  flooding 

I  location             national 

geodeUc 

geodeUc 

vertical 

- 

verUcal 

datimi 

datum 

Confluence  with  Butler 

199 

Rocky  Creek 

Southern  Railway- 30 

131 

Creek  Tributary  1-50 

Tributary  4. 

feet***. 

feet***. 

Old  Savannah  Road— 30 

136 

U.S.  Highway  1-50 

209 

feet***. 

feet***. 

Limipkin  Road— 30 

144 

Old  UJ3.  Highway  1-30 

210 

feef**. 

feet***. 

Kings  Grant  Drive— 30 

150 

Old  McDuf  f  ie  Road-50 

223 

feet***. 

feet***. 

Durham  Court— 20 

151 

Dam  (upstream  from 

feet***. 

Old  McDuffle  Road): 

Windsor  Spring  Road* ... 

153 

50  feet** 

231 

Rocky  Creek 
Tributary  5. 

Virginia  Avenue— 10 
feet***. 

139 

50  feet*** 

256 

' 

HcKenna  Gate  Port 

266 

Coleman  Avenue— 20 

141 

Oordon-50  feet***. 

feet***. 

Dirt  Road  (upstream 

271 

Peach  Orchard  Road- 

148 

from  McKenna  Gate 

- 

SO  feet***. 

Port  Gordon  >— 50 

Rocky  Creek 

MUledgevUle  Road-20 

180 

feet***. 

Tributary  6. 

feef**. 

Abandoned  Railroad— 50 

271 

Easy  Street-20  feet***... 

184 

feet***. 

Port  (Gordon  Hlgt)way— 

190 

Port  Gordon  Highway 

275 

30  feet***. 

(DJ5.  Highways  78  and 

Unnamed  Road— 20 

194 

378)*. 

feef**. 

Butler  Creek 

Confluence  with  Butler 

199 

Rocky  Oeek    . 

Wylds  Road-5  feet***.... 

200 

Tributary  1. 

Creek-20  feet***. 

Tributary  7. 

* 

Morgan  Road— 40 

232 

Port  Gordon  Highway: 

Butler  Oeek 
Tributary  2. 

feet***. 
Fort  Gordon  Highway  (O.S 
Highways  78  and  378): 

30  feet** 

301 

30  feet*** 

306 

North  Leg  Road-30 

248 

90  feef* 

373 

feet***. 
Oeorgla  Railroad: 

90  feef* 

282 

Oeorgla  Railroad— SO 

feet***. 
Dam  (tJpstream  from 

294 

30  feet** 

270 

30  feef  **._ 

285 

Wylds  Road-30  feet***.. 

399 

Oeorgla  Railroad): 

Bobby  Jones  Expressway: 

Rocky  Creek 

10  feet** 

310 
325 
132 

138 

Rocky  Creek 
Tributary  8. 

\AH  tmmf* 

316 
332 
332 

10  feet*** 

kv>  leev     

9A  ftt^t*** 

Confluence  with  Rocky 
Creek  Tributary  1*. 

80  feet***. 
Southern  Railway  ( 1st 

Ai  leei      

Port  Gordon  Highway 
40  feet***. 

229 

129 

Bobby  Jones  Expressway: 
70  feef* 

3S9 

crossing)— 50  feet***. 

30  feef* 

Georgia  RaUroad 
30  feet** 

366 

Southern  Railway  (2nd 
croslng)-M)  feet***. 

Old  Savannah  Road: 
50  feet** 

133 

134 
139 
149 

387 

30  feef** 

397 

Barton  Chapel  Road: 
30  feet** 

SO  feet*** 

SUU  Highway  "SI  and 
n.S.  Highway  25—50 
feet***. 

305 

30  feef** 

311 

Confluence  with  Rocky 

335 

Lake  Lombard  Dam— 

149 

Creek  Tributary  9*. 

• 

200  feet***. 

Rocky  Creek 

Confluence  with  Rocky 

335 

Deans  Bridge  Road 

Tributary  9. 

Creek  Tributary  8*. 

(U.S.  Highway  1): 

Rocky  Creek 

Confluence  with  Rocky 

336 

50  feet** ...    

ISS 
163 

Tributary  10. 
Rocky  Creek 

Creek  Tributary  8*. 
Confluence  with  Rocky 

60  feef* 

143 

Dirt  Road  (Old  Dam)— 

170 

Tributary  11. 

Creek*. 

SO  feef*. 

Oates  Creek 

.  Fort  Gordon  Highway— 

136 

Wheeless  Road-SO 

177 

30  feet***. 

• 

feet***. 

New  Savannah  Road- 

138 

MUledgevUle  Road  SO 

186 

SO  feet***. 

feet***. 

Southern  RaUway— SO 

13« 

Old  McDuffle  Road: 

feet***. 

80  feef 

304 

Old  Savannah  Road— 50 

141 

SOfeef'__ 

313 

feet***. 

Roaedale  Dam— SO 

340 

Athens  Street-SO 

143 

feef*. 

feet***. 

Bobby  Jones 

350 

Grand  Boulevard— SO 

143 

Expressway  100 

feef*. 

feef**. 

Dyer  8treet-25  feef** .. 

143 

port  Gordon  Highway: 

16th  Street— 25  feet*** ... 

143 

100  feef* 

386 

3»S 

MilledgevUle  Road-SO 
feef*. 

147 

100  feet*** _ 

Barton  Chapel  Road: 

OUve  Road* ._ 

147 

SO  feet** 

50  feef* 

103 
313 

Gates  Creek 

White  Road-lO  fed***.. 

154 

Georgia  Railroad* 

318 

Tributary  1. 

OUve  Road*         

154 

Rocky  Creek 
Tributary  1. 

New  Savannah  Road- 
SO  feet***. 

136 

Raes  Creek .»..».... 

IS* 

Gates-78  feet***. 

Southern  Railway— SO 

136 

Washington  Street* 

160 

feet***. 

Georgia  Highway  38 

160 

Rocky  C^reek 

NUon  Road* 

130 

(Old  Broad  Street 

Tributary  2. 

Bridge  )-50  feet***. 

Rocky  Creek 

Nixon  Road* 

138 

Unnamed  Road— 25 

165 

Tributary  3. 

feet***. 
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Source  of  noodlnc 


Locmtion 


Elevmtlon  In 

feet. 

national 

(eodetic 

vertlcml 

dktum 


Berknuui  Road— 50  181 

feef". 
Boy  Scout  Road: 

50  feef Ml 

50  feef" MS 

Ramacate  Road— SO  221 

feef". 

Scott  Way-50  feef* 22S 

Wheeler  Road-50  242 

feet"*. 
Lake  Aumond  Dam: 

50  feef 254 

50  feet*** 260 

West  Lake  Foreat  Drive*       264 
Jackjon  Road: 

50  feef* 2S3 

SO  feet*** 2aS 

Marks  Church  Road— 7B       308 

feef*. 
Bobby  Jonea  310 

Ezpreanray- SO 

feef**. 
WrIchUboro  Road  ( 1st  337 

cnMslnc>-SO  feet*". 
WrlchUboro  Road  (2nd  341 

cro»ln«)— 50  feef* 

Maddox  Road* 376 

No  Name  Creek Ingleslde  Drive-M  188 

feet***. 
Henderson  Drive— 10  IM 

feet***. 
Aahland  Drive: 

M  feet** ^..       198 

M  feet*** 208 

Boy  Scout  Road-M  208 

feet***. 
Wheeler  Road-10  229 

feet*** 

OberlinRoad* 250 

Crane  Creek Confluence  with  Raes  2M 

Creek*. 
SUnner  MUl  Road-M  244 

feet**. 
Interstate  Highway  M  2S1 

Bastbound— 20  feet***. 
Interstate  Highway  M  254 

Westbound-20  feef* 
Warren  Road— M  255 

feet***. 
Pleasant  Home  Road: 

M  feet** _ 285 

M  feef* 292 

Bobby  Jones  293 

Expressway— 10 

feet***. 
Frontage  Road— 10  293 

feet***. 
Scott  Nixon  Road-M  307 

feet***. 
Raes  Creek  WrighUboro  Road-10  341 

Tributary  1.  feet***. 

Raes  Creek  Confluence  with  Raes  337 

Tributary  2.  Creek*. 

Raes  Creek  Confluence  with  Raes  352 

Tributary  3.  Creek-M  feet***. 

Maddox  Road-M  406 

feef**. 
Beaver  Dam  Ditch   Dirt  Road  ( 1 1.400  feet  IM 

upstream  from  the 

confluence  with 

Butler  Creek)- 100 

feet***. 
Dirt  Road  (16.650  feet  121 

^upstream  from  the 
I        confluence  with 

BuUer  Creek)— 100 

feet***. 
Central  of  Georgia  124 

Railroad  Spur- 100 

feef**. 
Interplant  Road- 100  134 

feet***. 

*At  centerllne. 

**Down8tream  from  centerline. 
***Upstream  from  centerline. 


PROPOSED  RULES 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 


Issued:  February  23.  1979.     • 

Gloria  M.  Jimzniz, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-8880  Filed  3-9-79:  8:45  am] 


[4210-01-M] 


[34  Cnr  fort  1917] 

[Docket  No.  FI-5205] 

NATIOMAl  FLOOD  INSUftANCE  KOOKAM 

Pf  pots d  Flood  EUvotion  D«t*niiin«t<on*  for 
Hm  City  of  Jufiaotto,  Lotah  County,  Idolto. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Juliaetta,  Latah  County, 
Idaho.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATES:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall,  Juliaetta.  Idaho.  Send  comments 
to:  Honorable  Clark  Woods.  Mayor. 
City  of  Juliaetta.  City  Hall.  P.O.  Box 
229.  JuliaetU.  Idaho  83535. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 


ance. Room  5270.  451  Seventh 
Street.  SW..  Washington.  D.C.  20410. 
202-755-5581  or  toU-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100- year)  flood  eleva- 
tions for  the  City  of  Juliaetta.  Idaho, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448)). 
42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  i  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


[421(M)1] 


Source  of  flooding 


Devatioa 
In  feet, 
national 
geodetic 
vertical 
datum 


PoUatch  River Downstream  Corporate       1038 

Umita-SO  feet 

uatream  from 

centerllne. 
Third  Street  Bridge-at       1071 

centerllne. 
Main  Street— at       1095 

centerllne. 


Middle  Pork 
Potlatch  Creek. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  PL.  95-557.  92  STAT  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  JiMDnz. 
Federal  Insurance  Administrator. 


[FR  Doc.  79-6881  Filed  3-9-79;  8:45  ami 


(24  CFt  Poft  1917] 


[Docket  No.  FI-S206] 

NATIONAL  FLOOD  INSURANCE  PROGItAM 

Proposod  Flood  Elovotlon  Dotonnlnation  for 
ttM  City  of  Baldwin  City,  Dowglos  County, 
Kons. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  l(x:ations  in 
the  City  of  Baldwin  City,  Douglas 
County,  Kansas.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100- year)  flood  elevations 
are  available  for  review  at  the  City 
HaU,  801  High  Street,  Baldwin  City, 
Kansas.  Send  comments  to:  The  H(l>n- 
orable,  Mr.  O.  Selzer,  Mayor.  CityfjBf 
Baldwin  City,  City  HaU,  801  High 
Street,  Baldwin  City,  Kansas  6^006. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 

The  Federal  Insurance  Administra- 
tor gives  notice  of  the  proposed  de- 
terminations of  base  (100-year)  flood 
elevations  for  the  City  of  Baldwin 
City,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L.  93-234),  87  Stat.  980, 
which  added  section  1363  to  the  Na- 
tional Flood  Insurance  Act  of  1968 
(Title    XIII    of    the    Housing    and 
Urban    Development    Act    of    1968 
(Pub.  L.  90-448),  42  U.S.C.  4001-4128. 
and  24  CFR  1917.4(a)). 
These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 


PROPOSED  RULES 

to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents.  . 

The  proposed  base  (100-year)  flood 
elevations  for  selected  l(x»,tions  are: 
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Source  of  flooding 


Location 


Elevation 
in  feet, 
national 
geodetic 
vertical 
datum 


East  Pork  Tauy 
Creek. 


Tributary  A.. 


Tributary  B.. 


Tributary  C- 


East  Fork  Tauy 
Creek  Tributary. 


About  200  feet  upstream     1.006 

of  corporate  limits. 
About  100  feet  l.OOS 

downstream  of  High 

Street. 
About  66  feet  uoatream      1.014 

of  Eigh  BtnA. 
About  80  feet  upstream      1.017 

of  Elm  Street. 
Upstream  corporate  1.021 

Umlta. 
About  80  feet  upstresm      1.022 

of  mouth  at  East  Fork 

Tauy  Creek  Tributary. 
Just  upstream  of  Third       1,026 

Street. 
About  40  feet  upstream      1.028 

of  Preemont  Street. 
Just  upstream  of  Second    1,034 

Street. 
About  300  feet  upstream     1,035 

of  Elm  Street. 
Just  upstream  of  1.040 

Deart>om  Street. 
IJpstream  corporate  1,042 

limiu. 
About  100  feet  upstream     1.002 

of  mouth  at  East  Pork 

Tauy  Creek  Tributary. 
About  400  feet  upstream     1.009 

of  mouth  at  East  Pork 

Tau  Creek  Tributary. 
1130  feet  upstream  of         1,019 

mouth  at  East  Pork 

Tauy  Oeek  Tributary. 
Mouth  at  East  Pork  l.OOS 

Tauy  Creek  Tributary. 
About  340  feet  upstream     1.005 

of  East  Fork  Tauy 

Creek  Tributary. 
Just  downstream  of  1.019 

Third  Street. 
Just  upstream  of  Third       1.026 

Street. 
Just  downstream  of  1.030 

High  Street. 
40  feet  upstream  of  1.035 

High  Street. 
460  feet  uiMtream  of  1.035 

High  Street. 
About  120  feet  upstream       995 

of  corporate  limits. 
Just  upstream  of  Sixth  999 

Street. 
Just  downstream  of  1.013 

High  Street. 
Just  upstream  of  High        1.021 

Street. 
Just  upstream  of  1.024 

Preemont  Street. 
Just  upstream  of  Elm  1.027 

Street. 
About  250  feet  1.032 

downstream  of 

Dearborn  Street. 


in  feet. 

Source  of  flooding          LocaUon 

national 

geodetic 

vertical 

Upstream  side  of 

1,037 

Dearlxim  Street. 

Just  upstream  of  Chapel    1.042 

Street. 

About  300  feet  upstream    1.042 

of  Chapel  Street 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  E>evelopment 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  PX.  95-557.  92  Stat.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  (Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23, 1979. 

Gloria  M.  Jimenzz. 
Federal  Insurance  Administratisr. 

[FR  Doc  79-6882  FUed  3-9-79;  8:45  am] 


[4210-01-M] 

[24  CFK  Port  1917] 

[Docket  No.  FI-5207] 

NATIONAL  FLOOD  INSUKANCE  PIOGtAM 

Proposod  Flood  Elovotlon  Dotorwinotlons  for 
tho  Vniooo  of  ftonsonvHIo,  OuPogo  County,  M. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Village  of  Bensenville,  DuPage 
Coimty,  Illinois.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATES:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESSES:  Maps  and  other  infor- 
mation showing  the  detailed  outlines 
of  the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  fl(x>d  elevations 
are  available  for  review  at  the  Village 
HaJl,  Engineering  Department,  700 
West  Irving  Park  Road  Bensenville,  Il- 
linois. Send  comments  to:  Mr.  Richard 
A.  Weber,  Village  President.  Village  of 
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Bensenville.  Village  Hall.  700  West 
Irving  Park  Road,  Bensenville,  Illinois 
60106. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  (202) 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Bensenville,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448). 
42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  {  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


EievAUon 

In  feet. 

Source  of  noodlni 

Location  national 

geodetic  vertical 

datum 

B«Men*UJe  Ditch.. 

Approximately  (00  feet 

Ma 

downstream  of 
Orchard  Avenue. 

Just  downstream  of 

663 

Chicago  and  North 

Western  Railroad. 

Just  upstream  of 

6«S 

■ 

Chicago  and  North 
Western  Railroad. 

' 

Just  upstream  Church 

667 

Road. 

Addlnn  Creek 

Avenue. 

656 

Tribuury  I 

Just  upstream  of 

6U 

« 

Bvergreen  Avenue. 

At  Field  Road 

663 

TrtbuUrya_   .._. 

At  CanHuence  with 
Tributary  S. 

663 

Downstream  of  York 

663 

Road. 

At  Church  Road 

681 

Tribuury  S 

Confluence  with 
Tributary  2. 

663 

Just  upstream  of 

•n 

George  Street. 

Source  of  flooding   Location  national 
geodetic  vertical 
datum 


Just  upstream  of 

Private  Driveway. 
1,300  feet  upstream  of 

Private  Drive. 
Approximately  730  feet 

downstream  of 

Church  Road. 
Just  upstream  of 

Church  Road. 
3.0M  feet  do«-nstream 

of  Diana  Court. 
At  Oeorgc  Street 


Elex'ation 
In  feet. 


Tributary  4.. 


Addison  Creek . 


676  . 
679 

•U 
636 


(National  Flood  Iruurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  SecreUry's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(0X4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  It  to  talte  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979, 

Gloria  M.  Jiuam. 
Federal  Insurance  AdministTxitor. 

(FR  Doc.  79-6883  Plied  3-9-79;  8:45  am] 


[4210-01] 

(24  cm  r«rt  1917] 

(Docket  No.  FI-S208] 

HAnONAL  FIOOO  MSUtANCf  PIOOtAM 

Prayand  FI«o4  Elevation  Dotonwlwattow  ft 
Hm  VNkig*  of  Unrfofihwrst,  Lako  County,  M.     ■ 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Village  of  Undenhurst,  Lake 
County.  Illinois.  These  base  ( 100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 


are  available  for  review  at  the  Village 
Hall,  Lindenhurst.  Illinois.  Send  com- 
ments to:  Mr.  Theodore  Flanagan.  Vil- 
lage President.  Village  of  Lindenhurst. 
2301  East  Sand  Lake  Road,  Linden- 
hurst, Illinois  60046. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Fl(x>d  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Lindenhurst,  In 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  SUt.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Envel- 
opment Act  of  1968  (Pub.  L.  90-448), 
42  US.C.  4001-4128.  and  24  CFR 
1917.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  i  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  conununity  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  tlood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  Its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flcxxl  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  nooding 


Location 


Elevation 
In  feet. 

(national 
geodetic 
vertlcml 
datum) 


HasUncs  Greeks. 

..  Northern  eorporatc 

limits. 

TM 

Western  corporate 

7n 

Umlta 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(43  U.8.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  InsuraiKC 
AdmlnUtrator.  43  FR  7719). 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1878,  P.L.  95-557.  92  SUt.  2080.  thU  pro- 
posed rule  has  twen  granted  waiver  of  Con- 
grenional  review  requirements  in  order  to 


permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-6884  FUed  3-9-79;  8:45  am] 
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[24  Cnt  Port  1917] 

(Docket  No.  FI-S2091 

NATIONAL  FLOOD  INSUKANCE  PtOOIAM 

fropotod  Flood  Elovotlon  Dotorminotiont  for 
tho  Villogo  of  Round  Lako  HotsKH,  Uko 
County,  lU. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  In 
the  Village  of  Round  Lake  Heights. 
Lake  County,  Illinois. 

These  base  (100-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  In  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
In  the  above-named  commimlty. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100- year)  flood  elevations 
are  available  for  review  at  the  Clerks 
Office.  Village  Hall.  629  Pontiac 
Court.  Round  Lake  Heights.  Illinois. 
Send  comments  to:  Mr.  Delbert  Pod- 
hola.  Village  President,  Village  of 
Round  Lake  Heights,  Village  Hall.  629 
Pontiac  Court.  Round  Lake  Heights. 
Illinois  60073. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INPORB4ATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proix>sed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Round  Lake 
Heights,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234).  87  SUt. 


980.  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
£>evelopment  Act  of  1968  (Pub.  L.  90- 
448).  42  U.S.C.  4001-4128,  and  24  CFR 
Part  1917.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
pped elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Elevation 

infect. 

Locatloa  national 

geodetic 

vertical 

datum 


..  Dowmtream  corporate 
llmlU  at  Rollins  Road. 

..  Upstream  corporate 
limits. 

770 

Drain  Tributary .. 

770 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968).  as  amended 
(42  UJ3.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557,  92  SUt.  2080.  thU  pro- 
posed rule  has  been  granted  waiver  of  Con- 
greasional  review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  Febniary  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-6885  Filed  3-9-79;  8:45  am] 


[421(M>1-M] 

[M  cm  l»art  19171 

,  CDockH  No.  FI-5310] 

NAnoNAi  nooo  MSUtANa  ntoeiAM 

fropesad  Wood  BovHow  Dotonwlnetlon  for 
ttM  Town  of  KoodysvWo,  Washington 
Countyf  Md. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 


SUMMARY:  Technical  Information  or  ' 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Town  of  Keedysville,  Washington 
County,  Maryland.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  In  effect  in  order  to  qualify  or 
remain  qualified  for  ptuticlpation  In 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publi^Mlon  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
In  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Town 
Hall,  Keedysville,  Maryland.  Send 
comments  to:  Honorable  Ralph  B. 
Taylor,  Mayor  of  Keedysville,  Box  1. 
Keedysville.  Maryland  21756. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Town  of  KeedysvlUe, 
Washington  County,  Maryland  In  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234),  87  Stat.  980,  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  UJS.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
I>osed  elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premlimi  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings SLnd  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 
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Souree  of  noodlns 


LocAtlon 


Elevation 

In  feet. 
n*tlonkl 
geodetic 
vertkaU 


UtUe  AntleUun 
Creek. 


Chenle  System 

South  Main  Street 
(UpstrevnSlde). 
Cottmmn  Romd 


374 
372 


(Nfttlon&l  Flood  Insurance  Act  of  1908  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  Noveniber  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(0X4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenxz, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6886  Filed  3-9-79:  8:45  am] 
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NATIOHAL  FIOOO  INSUtANCf  PtOOtAM 

fwpoMd    n*od    BvvaMon    D»t>nw<wMoii    f*r 
Nm      T«wn      Mf      $h«Tp«bwr9,      Wothington 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  In 
the  Town  of  Sharpsburg.  Washington 
County.  Maryland.  These  base  (100- 
year)  flood  elevations  sure  the  basis  for 
the  flood  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  In  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Town 
Hall.  Sharpsburg.  Maryland.  Send 
conunents    to:    Honorable    Edwin    C. 


PtOPOSED  RULES 

Palmer,  Mayor  of  Sharpsburg.  Box 
291.  Sharpsburg.  Maryland  21782. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Town  of  Sharpsburg. 
Washington  County.  Maryland  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234),  87  SUt.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


BcratloD 

In  feet. 

•eodetlc 

vertical 

datum 

Tributary  Ho.  109    Down*tre*m  Corporate         401 

to  Antletam               Limlta. 

Creek.                    AnUetam  Street. . 

4iM 

10th  AUey  (OiMtream            40« 

CroMliif). 

(NaUonal  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  STAT.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 


Issued:  February  23.  1979. 

Gloria  M.  Jii 

Federal  Insurance  Administrator. 

(FR  Doc.  79-6887  Filed  3-9-79:  8:45  ami 
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(24  cm  P«rt  1917) 

[Docket  No.  FI-4700] 

NATIONAl  FLOOD  INSUtANCf  PtOOftAM 

Profoisd  He«d  [Wvat<«n  PsUinilnatlont  for 
Th«  Oty  of  Pontioc  Oakland  County,  Midi., 
Coff#cnoii 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  document  corrects  a 
proposed  rule  on  base  (100-year)  flood 
elevations  that  appeared  on  page  43 
FR  50199  of  the  Federal  Register  of 
October  27.  1978. 

Eh'FECnVE  DATE:  October  27,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krinrun.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410  (202) 
755-5581  or  ToU  Free  Line  800-424- 
8872. 

The  following  locations: 


Source  of  noodbis 


Bevatloa 
Infect, 
national 
geodetic 
verttcal 


Clinton  River Just  downstream  Orand        923 

Trunk  Western. 
OaUoway  Creek Private  Drive.  1.100  feet        NT 

downstream  of  CoUler 

Road. 
OaUoway  EHteh Private  Drive.  1.S00  feet        MS 

upstream  of  Olddlncs 

Road. 

Should  be  corrected  to  read: 


Clinton  River Approximately  300  (cet         033 

downstream  of  Orand 

Trunk  Western. 
OaUoway  Creek Just  upstream  of  037 

Private  Drive.  1.100 

feet  downstream  of 

Collier  Road. 
OaUoway  Ditch Just  upstream  of  033 

Private  Road.  1.500 

feet  upstream  of 

Olddli^Road. 

(National  Flood  Insurance  Act  of  1968  (Title 
xni  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804.  November  28,  1968).  as  amended; 
42  U.8.C.  4001-4128:  and  the  Secretary's  del- 
egation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  C^ommunlty  Amendments  of 


1978,  P.L.  95-557,  92  SUt.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  It  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23.  1979. 

Gloria  M.  JncofEZ, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6888  FUed  3-9-79:  8:45  am] 
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NATIONAL  FLOOD  INSUtANa  PIOGRAM 

ProftoMd  Flood  Elovotion  Dotsfminotion  for 
Hm  Township  of  Ira,  St.  Oair  County,  Mich. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Township  of  Ira.  St.  Clair  County, 
Michigan.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  In 
effect  In  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
In  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Township 
Hall.  8811  Vernier  Road,  Pairhaven. 
Michigan  48023.  Send  comments  to: 
Ms.  Rita  Roehlg.  Township  Supervi- 
sor. Township  of  Ira,  Township  Hall, 
8811  Vernier  Road,  Fair  haven,  Michi- 
gan 48023. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
-8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Township  of  Ira.  Michi- 
gan, in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  SUt.  980, 
which  added  section  1363  to  the  Na- 


^^    PROPOSED  RULES 

tional  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  8  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  fl(X>d  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  siecond 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


Source  of  noodins 


ElevaUon 

in  feet. 

Location  naUonal 

geodetic 

verUcal 

datum 


Marsac  Creek Bethuy  Road-25  feef...       586 

Arnold  Road— 50  feef....       697 
Marine  City  Hlcbway**..       605 
West  Branch  Meldrum  Road— 10  feet*       586 

Meldrum  Creek. 

Meldrum  Creek Short  Cut  Road— 100  586 

feet*. 
Marine  City  Hixhway ** ..       610 

Swan  Creek Short  Cut  Road— 100  586 

feet*. 
Marine  aty  Highway**..       603 

Lake  St.  Claire Intersection  of  Water  670 

Drive  and  Shorkey 
Drive.., 


*  Upstream  from  centerllne. 
••  At  centerllne. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968).  as  amended 
(42  UJ3.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oK4>  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed 

Issued:  February  23, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-6889  FUed  3-9-79;  8:45  am] 
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NATIONAL  FLOOD  MSUIANCE  PtOOKAM 

Proposod  Hood  EiovaHoii  Dotonnination  for 
tho  Oty  of  Hollock,  Kittson  County,  Minn. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Hallock,  Kittson  County, 
Minnesota.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Hallock 
City  HaU,  P.O.  Box  346,  Hallock,  Min- 
nesota. Send  comments  to:  The  Honor- 
able. Dr.  Joe  Bouvett.  Mayor,  City  of 
Hallock.  City  Hall.  P.O.  Box  346,  Hal- 
lock, Minnesota  56728. 
Attention:  Mark  Loyd  (City  Clerk). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
i  SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872.  * 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Hallock,  In  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  Stat.  980,  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  UJS.C. 
4001-4128,  and  24  CFR  Part  1917.4(a)). 
These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
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stringent  in  their  flood  plain  manace- 
ment  requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


EtevmUon 

infect. 

Source  of  noodinc 

Location             national 

geodetic 

vertical 

datum 

Two  Riven 

Downstream  corporate          til 

limit. 

Mlnnetou  Highway  175.       S13 

Corporate  liailt—                    813 

connuence  with  South 

Branch  Two  Riven. 

South  Branch 

Oownstream  corporate          813 

Two  Rivers. 

limit. 

Dpatream  corporate              815 

HmlL 

(Natloiial  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(43  UAC.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  (Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6890  Filed  3-9-79:  8:45  am] 
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NATIONAL  FLOOD  INSURANa  MOOtAM 

Propo»«d  Flood  Elovotion  Dotorminotion  for 
Nm  Unincorperotod  Aroo*  of  Romou  County, 
Minn. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Unincorporated  Areas  of  Roseau 
County.  Minnesota.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that   the   community    is   required   to 
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either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  wlU 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100- year)  flood  elevations 
are  available  for  review  at  the  Roseau 
Coimty  Court  House.  Roseau.  Minne- 
sota. Send  comments  to:  Mr.  Wayne 
Juhl.  Chairman  of  County  Board  of 
Commissioners.  Roseau  County. 
Roseau  County  Court  House.  Roseau. 
Minnesota  56751. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872, 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100- year)  flood  eleva- 
tions for  the  Unincorporated  Areas  of 
Roseau  Cotmty.  in  accordance  with 
section  110  of  the  Flood  Disaster  Pro- 
tection Act  of  1973  (Pub.  L.  93-234).  87 
Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub. 
L.  90-448)).  42  U.S.C.  4001-4128.  and 
24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


PROPOSED  RULES 


Source  of  noodlns 


Brratkm 
Infect. 
natloQal 
geodetic 
vertical 


Roseau  River Just  upstream  County         1.035 

Road  115. 
Juct  upstream  of  State        1,037 

Highway  89. 
Just  upstream  of  1.043 

County  Highway  2S. 
U  miles  upstream  of  1,045 

County  Highway  38. 
Downstream  City  of  1,048 

Roseau  corporate 
Umlt 
Opstream  City  of  1,060 

Roseau  corporate 
Umlt. 
Just  downstream  of  1,053 

County  Highway  134. 

Hay  Creek ConHuenee  with  Roseau     1,043 

River. 
8,000  feet  downstream         1,043 
I  of  County  Highway  38. 

Southfork  Roseau    Just  upstream  of  1,093 

River.  County  Road  138. 

0.5  miles  downstream  of      1,099 
State  Highway  89 
j  Just  upstream  of  State        1,101 

Highway  89. 
Just  downstream  1,104 

County  Highway  4. 

Warroad  River Mouth  at  Lake  of  the  1,064 

Woods. 
4J  miles  upstream  of  1,008 

mouth  of  Lake  of  the 
Wooda 

Pine  Creek Just  upstream  of  1,041 

County  Road  118. 
1.7  miles  upstream  of  1.047 

'  County  Road  118. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Commimlty  Amendments  of 
1978.  P.L.  95-557,  92  SUt.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  (Con- 
gressional review  requirements  in  order  to 
permit  It  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-6891  Filed  3-9-79:  8:45  am] 


[4210-01-M] 

(34  cn  Port  1917] 

[Docket  No.  FI-53151 

NATIONAL  FLOOD  INSUftANCf  FtOMAM 

Profosod  Hood  BovoHon  Dofonoinotion  for 
Tho  aty  of  tohoni,  Huoipkroy*  County,  Mia*. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 


listed  below  for  selected  locations  in 
the  City  of  Belzoni.  Humphreys 
Coimty.  Mississippi.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  loal  circulation 
in  the  above-named  community, 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Clerks  Office.  City  HaU.  102  W.  Jack- 
son Street,  Belzoni,  Mississippi  39098. 
Send  comments  to:  Mayor  G.  B.  Mor- 
timer or  Roy  H.  Watson,  City  Clerk, 
Belzoni  City  Hall.  102  W.  Jackson 
Street,  Belzoni,  Mississippi  39098. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872, 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Belzoni,  Hum- 
phreys County,  Mississippi,  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


ElevaUon 

in  feet. 

Source  of  Hooding 

LocaUon             national 

geodeUc 

vertical 

datum 

Pisk  Bayou 

At  Jackson  Street 115 

At  Virginia  Street 115 

Unnamed 

Intersection  of  Mound           115 

Tr;butary  of 

Street  and 

Yazoo  River. 

Washington  Avenue. 

Intersection  of  First              116 

Street  and  Shannon 

Street. 

Tazoo  River 

At  Humphreys  Co.                 115 

Bridge. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act,  Section  324  of  the  Housing  and 
Community  Amendments  of  1978,  P.L.  95- 
557,  92  SUt.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  Indicated. 

Issued:  February  27, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-6892  Filed  3-9-79;  8:45  am] 


[4210-01-M] 

[34  cn  Port  1917] 

[Docket  No.  FI-5216] 

NATIONAL  FLOOD  INSUtANa  PtOGtAM 

Proposod  Flood  Elovotion  DotonMinoHon  for 
fho  Unincorporotod  Aroos  of  Humphroya 
County,  Misa. 

AGEINCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  unincorporated  areas  of  Hum- 
phreys County,  Mississippi.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flcKxl 
insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  are^  and  the  pro- 
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posed  base  (100-year)  flood  elevations 
are  available  for  review  at  the  Chan- 
cery Clerk's  Office,  Humphrey's 
Coimty  Courthouse,  Belzoni,  Missis- 
sippi 39038.  Send  comments  to:  Mr.  R. 
B.  Harris,  President  of  the  Board  of 
Supervisors  for  Humphreys  County  or 
Ms.  Hilda  Shapiro.  Chancery  Clerk, 
Humphreys  County  Courthouse,  Bel- 
zoni. Mississippi  39038. 

FOR  FURTHER  INFORMA-HON 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington.  D.C,  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872, 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  unincorporated  areas  of 
Humphreys  Coimty.  Mississippi  -in  ac- 
cordance with  section  110  of  the  Flo<xl 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  Stat.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  E>evelopment  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  (»>mmunity  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locatioas  are: 


* 

Source  of  flooding 

Etevatkm 
In  feet. 
Locattoo             naUooal 
geodetic 

vertkal 

Unnamed 
Tributary  of 
Yazoo  River. 

PIsk  Bayou 

Approximately  ISO  feet         US 
downstream  of  Pecan 
Street 

St. 

At  n>urth  Street IIS 

County  Ditch  No. 
22. 

Approximately  100  feet         114 
upstream  of  State 
Highway  No.  7. 

(National  Flood  Insurance  Act  of  1968  cnUe 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
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(42  UJ8.C.  4001-4128):  and  SecreUry's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oM4)  of  the 
Department  of  Housing  and  Url>an  Develop- 
ment Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  P.L.  95- 
557.  92  Stat.  2080.  this  proposed  riile  has 
been  granted  waiver  of  Congressional  review 
requirements  In  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  February  27,  1979. 

Gloria  M.  Jnamz. 
Federal  Insurance  Administrator. 

(FR  Doc.  79-6893  Piled  3-9-79;  8:45  am] 


[4210-01 -M] 


[24  CK  Pmt  1917] 

(Docket  No.  FI-5217  1 

NATIOHAL  HOOO  MSUtANCf  PtOOtAM 

^»y»«d  n««d  EUvattan  0«t*nBinati«n  for 
Mm  City  of  Jockten,  Hindt  County,  Mist. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Jackson.  Hinds  County, 
Mississippi.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  conununity  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  instirance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (bO)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall, 
Jackson.  Mississippi.  Send  comments 
to:  Honorable  Dale  Danks.  Mayor, 
City  of  Jackson.  P.O.  Box  17.  Jackson. 
Mississippi  39205. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW..  Washington.  DC.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 


PtOPOSED  RULES 

gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Jackson,  Missis- 
sippi, in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  SUt.  980. 
which  added  section  1363  to  the  Na- 
tional Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  commimity  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


PROPOSED  RULES 
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Source  of  flooding 


ElcTmUon 
in  feet. 


teodetie 
vertical 


Pearl  River.. 


Cany  Crock. 


Hardy  Creek. 


ConnuoKC  with  Hardy         M* 

Creek*. 
Int«fatateM(lat  ITS 

erowiiic)*. 
InterMate  »»-M0  feet-        ITS 
State  Highway  3ft-lM  37* 

feef. 
Connuenoe  with  Purple         28i 

Creek* 
Limit  of  DeUOled  Studjr*        2S3 
IlllnoU  Central  Ouif  MS 

RaUrooddJt 

croailiiC)*. 
lUlnoto  Centfml  OuU  ITl 

IUUrood(3nd 

crcaslnc>-100  feet**. 
West  Prontage  Road—  ZTl 

100  feet** 
Terry  Road- 100  feet**  ..        rr» 
McOureRoMl-lM  179 

feet**. 
Cooper  Road-SO  feet**  .       MS 
SmaUwood  8treet-80  MM 

feet**. 
McOoweU  Road- 110  311 

feet**. 
Suncrcat  Drive- 110  111 

feet***. 
Suncrcat  Drive- 110  SIS 

feet**. 
Alyce  8treet-S0  feet**  -.       tM 
lUlnoia  Central  Oulf  3gg 

Rallroadcut 

croatng)*. 
Oreenwood  Avenue — SO  370 

feet**. 
Alemeda  8treet-M  3tt 

feet**. 
McDoweU  Road- 100  311 

feet**. 
Dlanne  Drive— M  feet** .       323 
Annallaa  Drlve-M  334 

feet**. 


Source  of  flooding 


Location 


In  feet, 
national 

geodetic 
vertical 


Tributary  1  to 
Hardy  Creek. 

Three  MUe  Creek. 


Tributary  1  to 
Three  Mile 
Creek. 

Lsmch  Creek  »» 


Tributary  1  to 
Ljmch  Creek. 


Tributary  3  to 
Lynch  Crock. 


THbutary  3  to 
Lynch  Creek. 


Tributary  4  to 
Lynch  Creek. 


Tributary  4-1  to 
Ljmch  Creek. 


Tributary  5  to 
Lynch  Creek. 


Wlngfleld  Drive- 190  340 

feet—. 
Wliwfield  Drtve-130  S4« 

feef. 
lUymond  Road- 100  3S0 

feet**. 
CooHuence  with  Hardy  330 

Creek-53  feet". 
Plowen  Drlve-30  feef*        337 
Unnamed  Road— M  370 

feet**. 
minoto  Central  Oulf  271 

RaUroad-llO  feet***. 
minoti  Central  OuU  ttl 

Railroad- 110  feet**. 
Terry  Road-llO  feet**..       2SS 
Cokmial  Drlve-30  2M 

feet** 

Cummlngi  Street* 300 

Olenn  Streel-llO  feet**  303 
Paden  8tjT«t-»0  feet**..  310 
Ounda  Street-30  feet**.  310 
Illinois  Central  OuU  373 

RaOroaddst 

eraaiiiW>-«0  feet**. 
InterMate  Highway  30  373 

BMt— 30  feet**, 
nilnoia  Central  OuU  874 

Railroad- 130  feet**. 
Terry  Road-30  feet** ....       3S3 
Valley  8treeC-iO  feet**         3S5 
XJA.  Highway  00-130  303 

feet**. 
Lomch  Street-ao  feet**..       307 
RoMiMon  Street— 30  303 

fed** 
St.  Charles  Street— 30  306 

feet**. 
South  Dr1ve-«0  feet** ...        314 
Holden  Street— 30  feet**        310 
Undberg  Drive-M  333 

feet** 
West  Capita]  Street— SO        327 

feet**. 
Country  Club  Drive—  334 

160  feet**. 
BonlU  Drive— 110  feet**        303 
Plag  Chapel  Drlve-SO  367 

feet**. 
Interstate  Highway  30—        390 

ISO  feet". 
Highland  Drive-so  336 

feef*. 
Kllte  Avenue— 60  feet** ...        308 
Lynch  Street -50  feet**..      J07 
Washington  8treet-60  317 

feet**. 
Booker  Strcct-«0  feet**        331 
Prlmos  Avenue— 130  306 

feet**. 
Robtnaon  Road— 60  323 

feet** 
Interstate  230-110  331 

ffd*** 

Interstate  330-160  S40 

feet**. 

Bamett  Drtve-30  feet**  340 

Undsey  Drive— 60  feet**  306 

NImlU  Street-30  feet** .  311 

St.  Charles  Street  333 

Extended-60  feet**. 

Motson  Road-llO  336 

fed** 

UB.  Highway  60-60  367 

feet**. 

Weathaven  Boulevard—  360 

80  feet**. 

Berry  Street— 86  feet**...  366 

Oault  Street— no  feet**  370 

O.8.  Highway  60-80  S40 

feet**. 

Wcsthaven  Boulevard—  SSI 

SO  feet**. 

Interstate  230-80  feet**  336 

DUoo  Road— 60  feet"....  334 


Bevatkm 

Etevatlon 

Elevation 

in  feet. 

In  feet. 

in  feet. 

Source  of  floodlni 

Source  Of  flooding 

Source  of  flooding 

Location             national 

geodetie 

geodetic 

geodeUc 

vertical 

vertical 

vertical 

datum 

datum 

datum 

Westhaven  Boulevard- 

360 

Newman  Avenue— 60 

>|4 

Uvlngstaa  Road-80 

317 

ISO  feef*. 

feef*. 

feef*. 

nilnoU  Central  OuU 

367 

Bailey  Avenue— SO 

316 

Interstate  230-110 

321 

Railroad*. 

feef*. 

feet**. 

Tributary  6  to 

Interstate  60-110  feet** 

3S4 

Douglas  Avenue— 30 

321 

White  Oak  Creek 

Westbrook  Road— 80 

281 

Lynch  Creek. 

Valley  Street- 110  feet** 

3M 

feet**. 

(TrilMitary  3  to 

feet**. 

Barrett  Avenue— 80 

206 

Uvingston  Road— 60 

326 

Hanging  Moss 

Old  Canton  Road-80 

281 

feet**. 

feet**. 

Creek). 

feet**. 

Lynch  8treet-80  feet**.. 

301 

, 

Northside  Drhre-UO 

328 

RldgewoodRoad-SO 

296 

RoMnson  Street— 80 

316 

feet**. 

feet**. 

feet**. 

Tributary  S  to 

Old  Canton  Road-«0 

289 

Interstate  88-160  feet** 

306 

Buena  Vista  Avenue- 

316 

Bubanks  Creek. 

feet**. 

North  State  Street-lOO 

312 

ISO  feet**. 

Buckley  Road-SO  feef* 

299 

feet**. 

Columbus  Street— SO 

331 

Montbrook  Street-60 

306 

Tributary  4  to 

Pootbridge-110  feet** ... 

293 

feet**. 

feet**. 

Briarwood  Drive— 90 

304 

Town  Creek 

Illinois  Central  OuU 
RaUroaddst 

373 

Trfbutary4to 

Meadowbrook  Road— 60 

399 

Creek. 

feef*. 

Bubanks  Creek. 

feef*. 

North  SUte  Street-llO 

306 

crossing)— SO  feet**. 
Rankin  Street-30  feet** 

373 
373 

Tributary  8  to 

Naples  Road-SO  feet** .. 
Meadowbrook  Road-30 

310 
396 

feet**. 
Beasley  Road-90  feet**. 

312 

Hudson  Street— 80 

feet** 
Amite  fiitreet-SO  feet** .. 
Mill  Street— SO  feet** 

Bubanks  Creek. 

feet**. 

Tributary  5  to 

Meadow  Road— SO  feet** 

SOS 

• 

273 
376 

Naples  Road— 30  feet** .. 
Northside  Drive-SO 
feet**. 

304 

313 

Hanging  Moss 
Creek. 

Hanging  Moss  Road-30 

feet**. 
Beasley  Road-SO  feet**. 

312 
316 

OaUetln  Street— SO 

feet**. 
High  Street— SO  feet** .... 
Maple  Street— SO  feet**.. 
Woodrow  WUaon 

Avenue— SO  feet**. 
Pord  Avenue— 80  feet**.. 
Delta  Drive 80  feet** 

376 

CI  Paso  Street— 30 

330 

Interstate  230-80  feet** 

332 

388 
363 

303 

816 
SS4 

feet**. 
Iris  Avenue-80  feet**_„. 

330 

Tributary  8-2  to 

Countyllne  Road* 

Rutherford  Drive-80 

SSS 
338 

Tributary  6  to 
Eubanks  Creek. 

Wilshire  Avenue— 30 

feet**. 
Northside  Drive-110 

feef*. 

807 
313 

Hanging  Moss 

crcelL. 

Tributary  S-3  to 

feet**. 
Interstate  230-110 
feet**. 

Confluence  with 

U2 
284 

If  orthskSe  Drive-W 
feet**. 

337 

Meadow  Lane  Drtve-60 
feet**. 

322 

Hanging  Moss 
Creek. 

Hanging  Moss  Creek 
Tributary  8*. 

DnfKAinMl  RiMil— 90 

343 

WitseU  Road-80  feet**.. 

332 

Countyllne  Road— 60 

342 

feef*. 

Tributary  6-1  to 

Meadow  lane  Drive— 80 

323 

feet**. 

TrlbutarySto 

ToVD  CredL 

Confluence  with  Town 
Creek. 

333 

Eubanks  Creek. 

feet**. 
Asalea  Drive-60  feef* .. 

338 

Tributary  6  to 
Hanging  Moss 

Watklns  Drlve-110 
feet**. 

317 

Tributary  3  to 
Town  Creek. 

High  Street* 

West  BeU  Street-llO 

feet**. 
Ash  Street* 

SOS 
308 

TrilNitary?  to 
Eubanks  Cre^ 

Beaver  Brook  Road*     ... 
Confluence  with 
Bubanks  Creek*. 

326 
321 

Creek. 

Beasley  Road-30  feet**. 
Interstate  220-110 
feet**. 

322 

328 

306 

Northside  Drive-no 

feet**. 
Limit  of  DetaOed  Study* 
Dam-so  feet** 

326 

Uvingston  Road— 60 

feef*. 
ConflueiKe  srtth 

Hanging  Moss  Creek*. 

338 

Elm  Street— 80  feet** 

Uvingston  8treet-80 
feet**. 

311 
314 

Twin  Lakes 

333 

376 

IritMitary  7  to 

334 

Mlllsaps  Avenue 

316 

Creek-O. 

Eastover  Drive— 30 

feet** 
Lake  Circle  Drive-30 

feet**. 
Navalo  Road- 180  feet** 
Rldgewood  Road-130 

281 

Creek. 

Countyllne  Road— 80 

347 

ExtensloD-80  feet**. 
Woodrow  Wilson 

328 

286 

Purple  Creek 

feet** 
Westbrook  Road* .      . 

281 

Tributary  4  to 

Avenue— 80  feet**. 
PortUicaUon  Street— 60 

286 

296 
306 

• 

Sedgewlch  Drive* 

Old  Canton  Road— SO 

feet**. 
1st  Pootbrldge  upstream 

of  Old  Canton  Road— 
■     SO  feet**. 
Colonial  Circle-30 

281 
287 

Town  Crecit. 

feet**. 

Ash  Street-ISO  feet**.... 
Erie  Street— SO  feet** 

291 
2»S 

feet**.    . 

Kenwood  Drive— 60 
feet**. 

316 

286 

Dewit  Avenue- 110 

299 

Twin  Lakes 

Lake  Circle  Drive— 30 

391 

201 

feet**. 

Creek-H. 

feet**. 

feet**. 

Woodfield  Drive-80 

feef*. 
Countyllne  Road— 30 

feet**. 

■ 

DeiU  Drive—so  feet** .... 
Toole  Street-ISO  feet**. 

306 

306 

Bkstover  Drive— SO 
feet**. 

294 

303 

Avenue  D— SO  feet** 

Queens  Avenue— SO 

334 

337 

Honey  Suckle  Lane-SO 
feet**. 

296 

309 

Tributary  6  to 
Town  Creek. 

feet**. 

Woodrow  Wilson 
Avenue — 80  feet**. 

306 

Belhaven  Creek.... 

Meadowbrook  Road-40 

feet**. 
U.S.  Highway  88* 

310 
270 

Bakers  Creek 

Private  Road-28  feet**., 
minols  Central  OuU 

381 
29S 

Perkins  Street 

310 

Illinois  Central  OuU 

278 

Railroad-IOO  feet**. 

Extended-SO  feet**. 

Railroad*. 

Tributary  2  to 

Confluence  with  Bakers 

280 

Coleman  Avenue— 30 

333 

Laurel  Street-60  feet** . 

279 

Bakers  Creek. 

Creek*. 

feet**. 

Hanging  Moss 

Confluence  with  Pearl 

281 

IntersUte20 

294 

DelU  Drive— 60  feet**  .„. 

Ul 

Creek. 

River*. 

Eastbound— 80  feet**. 

Oreen  Plelds  Avenue— 

334 

Rldgewooii  Road-SO 

281 

Interstate  20 

298 

" 

80  feef*. 

feet**. 

Westbound-80  feet**. 

Utah  Street— 60  feet**.... 

336 

Old  Canton  Road-SO 

288 

Shaw  Road-78  feet*** ... 

310 

Northside  Drive— SO 

S46 

feet**. 

Shaw  Road-7S  feet** 

314 

feet". 

Interstate  88-160  feet** 

289 

Norma  Street-76 

331 

lUlnoU  Central  OuU 

361 

Manhattan  Road— 90 

292 

feet***. 

Railroad-so  feet**. 

feet**. 

Nonna  Street-80  feet**. 

328 

EutMUika  Creek 

.  Dam* 

O.S.  Highway  81-80 

277 
277 

North  State  Street-llO 
feet***. 

297 

Big  Creek 

Rajmaond  Road— 200 
feet***. 

SSS 

feet**. 

North  State  Street-llO 

301 

329 

Wood  Dale  Drive— 60 

3SS 

feet**. 

feet**. 

feet**. 

Illinois  Central  OuU 

303 

Brookvlew  Drive— 200 

343 

Hawthorne  Drive— SO 

290 

RaUroad-110  feet**. 

feet**. 

feet**. 

Highland  Drive— 80 

SOS 

NorthsweU  Road-100 

381 

Eagle  Avenue-SO  feet**. 

2»4 

feet**. 

feet**. 

State  Street— 60  feet**  ... 

299 

- 

Hanging  Moss  Road- 

306 

Mississippi  Highway 

806 

West  8treet-S0  feet**.... 

306 

no  feet**. 

IS-100  feef*. 
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Devation 

In  feet. 

Source  of  noodlnc 

Location              national 

geodetic 

vertical 

datum 

Tributary  >  to  Bl( 

McOure  Road* 

3M 

Creek. 

Tributary  5  to  Bl> 

North  SlweU  Road-M 

m 

Creek. 

feet". 

Bofue  Chltto 

John  P.  Kennedy 
Boulevard- 25  feef. 

n* 

SUte  Highway  No.  *»- 

Ui 

M  feef. 

Tributary  4  to 

ConOuence  with  Bocue 

MO 

Bofue  Chltto. 

Chltto*. 

Stream  1 

St.  Andrew*  Drlve-U 
feet**. 

aai 

Field  Road-150  feet"  .. 

283 

Brae  Bum  Drl»e— 50 

jn 

feef". 

Brae  Bum  Drive— SO 

2M 

feet". 

Countvllne  Road* .«..». 

»1 

Trahon  Creek 

rommt  HIIU  Ro«d-M 
feet**. 

2M 

Henderwn  Road— ISO 

119 

feet***. 

Bendereoo  Road- 150 

333 

feet". 

McChier  Road* 

3ta 

Tributary  1  to 

LAkeabore  Orlve-SOO 

303 

Trmhon  Creek. 

feet". 

*At  centerUne. 

"  npetream  from  centerUne. 

•"  Downatream  from  centerUne. 

(National  Flood  Ituurance  Act  of  1948  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  IMS),  effective  January  28.  1M9  (33 
FR  17804.  November  28.  1»M).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  Authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  section  7(oK4)  of  the 
department  of  HITD  Act.  section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  93  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Inued:  February  23.  1979. 

Gloria  M.  Jncorxz, 
Federal  Insurance  Administrator. 
(FR  Doc.  7»-«»93  FUed  3-»-79:  8:45  ami 


[421(M)1-M] 

[M  cm  P«rt  1917] 

[Docket  No.  FI-53181 

NATIONAL  HOOO  MSUtANa  PIOOtAM 

Pr«po*«d  Hood  flevotien  Determination  f«r 
Nm  Oty  of  Plc«yun«,  Paari  threr  C«ufity,  Miaa. 

AGENCY:  Federal  Insurance  AdmlnU- 
tration.  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  fl(X>d  elevations 
listed  below  for  selected  Icx^ations  in 
the  City  of  Picayune,  Pearl  River 
County.  Mississippi.  These  base  (100- 
year)  flood  elevations  are  the  basts  for 
the  flood  plain  management  measures 
that   the  community   is   required   to 


PROPOSED  RULES 

either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  Insurance  program 
(NPIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall, 
203  Goodyear  Boulevard.  Plcajrtme, 
Mississippi.  Send  comments  to:  Honor- 
able S.  G.  Phigpen.  Mayor.  City  of 
Plcaytme.  City  Hall.  303  Goodyear 
Boulevard.  Picayune.  Mississippi. 

FOR  FURTHER  INFORMATION 
CONTACT 

Bir.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
75S-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEB4ENTARY  INFORMATION: 
The  Federal  Insurance  Admlnistrmtor 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Plcayiine. 
Mississlppi.in  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234).  87  SUt. 
980.  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1988 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)).  42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
fl(xxl  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  btiild- 
ings  and  their  contents. 

The  proposed  base  (lOQ-year)  flood 
elevations  for  selected  locations  are: 


Beratloa 

In  feet. 

Soufoe  of  floodinc 

LoeaUon             national 

ceodetk 

vertical 

datum 

EaM  HobolochlU 

State  Hlchway  43-10 

40 

Creek. 

feet*. 

State  Highway  11-100 

■S 

feet*. 

At  connuenoe  with 

U 

HoOey  Creek. 

Thlcpen  Creek 

Stemwood  Drtve-100 
feet*. 

<3 

Bay  Branefa 

canal  8treet-at 
center— Une. 

64 

HoUey  Creek 

At  Upstream  Corporate 
Limlta 

« 

ICUl  Creek 

Jaekaoa  Landlac  Road- 
10  feet*. 

11 

Pearl  Rhrer  Valley 

IS 

RaOraad-SO  feet*. 

The  following  locations: 


*  Upstream  tnm 
oent«rUne_ 

(NaUonal  Flood  Insurance  Act  of  1M8  (TlUe 
Zm  of  Bousing  and  Urban  Development 
Act  of  1988).  effecUve  January  28.  1989  (33 
FR  17804.  November  28.  1988).  as  amended 
(42  UAC.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  334  of  the 
Housing  and  Community  Amendments  of 
1978.  PX.  95-557.  92  STAT.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23, 1979. 

Gloria  M.  Jmnrxz. 
Federal  Insurance  Administrator. 
CFR  Doc.  79-89M  FUed  3-»-7»;  8:45  am] 
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(M  Cn  P«rt  1*17] 

tDocket  No.  FI-47081 

Pr«^«a«d   n*«d   BsvaWsii   OetanalMrtlMis  far 
Mm  CNy  sv  VfWM  VaBay,  Jafl9#a  Gavatyf 


4^ 


AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  doctiment  corrects  a 
proposed  rule  on  base  (lOO-year)  flood 
elevations  that  appeared  on  page  43 
FR  50204  of  the  Fkdkral  Rcoistkb  of 
October  27,  1978. 

EFFECTIVE  DATE:  October  27.  1978. 

FOR  FURTHER  INFORMATION 
CONTACT.  ^ 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh 
Street.  SW..  Washington.  DC.  20410. 
202-755-5581  or  Toll  Free  Line  800- 
424-8872. 


Elevation  In 

feet. 

Source  of  flooding 

location 

naUonal 

geodetic 

vertical 

datum 

Blue  Branch 

794 

UmlU. 

Snl-A-Bar  Creek  „.. 

Upstream  Corporate 
Limits. 

776 

Should  be  corrected  to  read: 

Elevation  In 

feet. 

Source  of  flooding 

LocaUon 

geodetic 

vertical 
ilatiim 

Blue  Branch. „ 

Just  downstream  of 
Barr  Road. 

704 

Snl-A-Bar  Creek.... 

Just  downstream  of 
Harris  Stream. 

776 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968),  as  amended; 
42  U.S.C.  4001-4128:  and  the  Secretary's  del- 
egation of  authority  to  Federal  Insurance 
Adminlatrator,  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Development 
Amendments  of  1978,  PX.  95-557.  92  Stat. 
2080,  this  proposed  rule  has  been  granted 
waiver  of  Congressional  review  require- 
ments In  order  to  permit  publication  at  this 
time  for  public  comment. 

Issued:  February  23.  1979. 

Gloria  M.  Jucerek, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-8995  FUed  3-»-7»:  8:45  am] 


[4210-01-M] 

[M  cm  Pwt  1917] 

[Docket  No.  FI-5219] 

NATIONAL  HOOO  MSURANCI  MOO«AM 

rfa^#s#w  rl#oa  Bwofion  Dwfamiinfltiofi  for 
Hi*  lorsugli  vf  Essax  Falh,  Essax  Cownty,  N.J. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SX7MMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (lOO-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Borough  of  Essex  Fells.  Essex 
County,  New  Jersey.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  (immunity  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 


PROPOSED  RULES 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  aresis  and  the  pro- 
posed base  (lOO-year)  flood  elevations 
are  available  for  review  at  255  Rose- 
land  Avenue,  Essex  Fells,  New  Jersey. 
Send  comments  to:  Honorable  Wallace 
S.  James,  Mayor  of  Essex  Fells,  255 
Roseland  Avenue,  Essex  Fells,  New 
Jersey  07021. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi 
nations  of  base  (1 00-year)  flood  eleva 
tions  for  the  Borough  of  Essex  Fells, 
Essex  County,  New  Jersey  in  accord 
ance  with  section  110  of  the  Flood  Dls 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec 
tlon  1363  to  the  National  Flood  Insur 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of   1968  (Pub.  L.   90-448)),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

In  feet. 

Source  of  flooding 

Location 

national 
geodetic 
verUcal 

PineBraok 

Downstream  Corporate         MS 

limits. 

Runnyroede  Road. SOS 

Upstream  Corporate         ^    SOS 

limits. 

13517 

Act  of  1988),  effective  January  28,  1989  (33 
FR  17804,  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557.  92  STAT.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimeniz, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6996  FUed  3-9-79;  8:45  am] 


(National  Flood  Insurance  Act  of  1968  (TiUe 
Xin  of  Housing  and  Urban  Development 


[4210-01-M] 

[24  cm  Port  1917] 

[Docket  No.  FI-5220] 

NATIONAl  FIOOO  INSURANCE  PROGRAM 

Propo—d  Hoed  Elevation  Dotorminotiofi  for 
ifio  TownsHIp  of  PomBOrtoflif  Suniiiftoci 
Cownty,  NJ. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (lOO-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Township  of  Pemberton,  Burling- 
ton Coimty,  New  Jersey.  These  base 
(lOO-year)  flood  elevations  are  the 
basis  for  the  flcxxl  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspi4>er  of  local  circtilation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (lOO-year)  flood  elevations 
are  available  for  review  at  Pemberton 
Township  Municipal  Building, 
Brownsmill  Road,  New  Lisdon,  New 
Jersey.  Send  comments  to:  Honorable 
Washington  E.  Georgia,  Mayor,  Town- 
ship of  Pemberton,  Box  175,  New 
Lisdon,  New  Jersey  08064. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 
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SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Township  of  Pemberton, 
New  Jersey,  In  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234).  87  Stat. 
980,  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


PROPOSED  RULES 


Devattoo 

Infect. 

Souroeof  flootUnc 

Location              national 

feodetli 

vertlcaJ 

datum 

Jeffenon  Lake 

100  feet  weM  of  the  dan 

croolng. 

n 

UtUe  Ptne  Lake .... 

Mouth  of  Ong  Run 

m 

Mirror  iMkr 

200  feet  north  of  the 
Interaectlon  of  Lake 

n 

Shore  Drive  South 

North  Brmnch 

n.S.  Route  M«-at 

2a 

Rancocas  Creek. 

centerllne. 

Blrmlncham  Road— at 

11 

centerllne. 

Coleman's  Bridge 

41 

Road-50  feet- 

New  Lisbon  Road- 190 

U 

feet". 

New  LUbon  Road-SO 

4« 

feet*. 

I^kehurst  Road— at 

»3 

centerllne. 

Mount  Miaery 

Route  S4S  (New  LUbon 

44 

Creek. 

Road)- 1 10  feet*. 

Greenwood  Bridge 

4» 

Road    100  feet*. 

Budda  Rvin 

Confluence  with  North 
Branch  Rancocaa 

Ifl 

Creek. 

Hanover  Street— 12S 

4« 

feet*. 

Ont  Run 

We»t  Lakeshore  Drive— 
25  feet* 

M 

Cranberry  Branch 

Choctaw  Drive-15  feet* 

74 

Lakehunt  Road— at 

•4 

centerllne. 

Pole  Bridge 

Choctaw  Drive-7S  feet* 

77 

Branch. 

Whites  Bogs  Road— at 
centerllne. 

S6 

Tributary  to  Pole 

Confluence  with  Pole 

78 

Brldce  Branch. 

Bridge  Branch. 

Source  of  flooding 


Location 


Deration 
In  feet, 
national 
geodetic 
vertical 
datum 


LakehuTst  Road-at  85 

centerllne. 
Baffin  Brook Confluence  with  Pole  78 

Bridge  Branch. 
Upton  Sutlon— Whites  81 

Bogs  Road— at 

centerllne. 
Confluence  with  Pole  78 

Bridge  Brmnch. 
Haddon  and  Allen  84 

Roads- 100  feet* 
Upton  sutlon- Whites  83 

Bogs  Road— at 

centerllne. 


Tributary  to 
Country  L«ke 


'Upstream  of  centerllne. 
"Downstream  of  centerllne. 

(National  Flood  Insurance  Act  of  19M  (Title 
XIII  of  Hoiulng  and  Urban  Development 
Act  of  19M).  effective  January  38.  1»«9  (33 
FR  178(M.  November  28.  1068).  as  amended 
(43  U.S.C.  4001'4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Development 
Amendments  of  1978.  P.U  9&-5S7,  93  SUt. 
2080.  this  proposed  rule  has  been  granted 
waiver  of  Congressional  review  require- 
ments In  order  to  permit  publication  at  this 
time  for  public  comment. 

Issued:  February  27.  1979. 

Gloria  M.  JiMom. 
Federal  Insurance  Administrator. 

(FR  Doc.  7»-8»«7  FUed  3-9-79:  8:45  am] 
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(Docket  No.  FI-5231] 
NATI08IA1  H.OO0  MSUtANCI  PtOOtAM 

NJ. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Borough  of  Runnemede.  Camden 
County,  New  Jersey.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  being 
already  In  effect  In  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  insurance  program 
(NPIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 


rule  in  a  newspaper  of  local  circulation 
In  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Office 
of  the  Borough  Clerk.  Runnemede, 
New  Jersey.  Send  comments  to:  Hon- 
orable David  L.  Venella.  Mayor  of 
Runnemede,  5th  Avenue  and  Black 
Horse  Pike,  Runnemede.  New  Jersey 
08078. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington,  DC.  20410,  (202)- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Borough  of  Ruimemede. 
Camden  Coimty.  New  Jersey  In  ac- 
cordance with  section  110  of  the  Flcxxl 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  SUt.  980.  which  added 
section  1363  to  the  National  Flood  In- 
mirmnce  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  UAC. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  Its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Beratloa 

In  feet. 

Location  national 

geodetic 

vertical 

datum 


Atlantic  Ocean . 


Inundating  Big  Timber  10 

Creek. 


gallon  of  authority  to  Federal   Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-8998  FUed  3-9-79:  8:45  am] 


(NaUonal  Flood  Insurance  Act  of  1988  (Title 
Xni  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  38.  1969  (33 
FR  17804,  November  38.  19«8),  as  amended 
(42  U.S.C.  4001-4138):  and  Secretary's  dele- 
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[Docket  No.  FI-5232] 

NATIONAL  FLOOD  INSUtANCf  PIOGtAM 

Proposed  Hood  Elevation  Dotorminotien  for 
Hto  Township  of  SowMtompton,  Bwrlingten 
County,  MJ. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Township  of  Southampton,  Bur- 
lington County,  New  Jersey.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flcxxl  plain  manage- 
ment measures  that  the  community  Is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  In  effect  In 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flcxxl 
Insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Jiiaps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Municipal 
Building,  Vlncentown,  New  Jersey. 
Send  comments  to:  Honorable  Robert 
Thompson.  Mayor.  Township  of 
Southampton,  Municipal  Building, 
Box  177,  Vlncentown.  New  Jersey 
08088. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
suice.  Room  5270.  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  pf  the  proposed  determi- 


PtOPOSED  RULES 

nations  of  base  (100-year)  flood  eleva- 
tions for  the  Township  of  Southamp- 
ton, New  Jersey,  In  accordance  with 
section  110  of  the  Flood  Disaster  Pro- 
tection Act  of  1973  (Pub.  L.  93-234).  87 
Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub. 
L.  90-448)),  42  U.S.C.  4001-4128,  and 
24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

In  feet 

Source  of  flooding 

Location             national 

geodeUc 

vertiea 

datum 

South  Branch 

Lumberton-Vlncentown 

20 

Rancocas  CreelL 

Road-l-y)  feef. 

Race  Street" 

25 

Route  aoe** 

27 

Bed  Bug  HUI  Road". — 

33 

North  Branch 

U.S.  Route  306-150 

27 

Rancocas  Cr^ek. 
Little  C^eek^:. 

feef. 

Church  Road— 100  feet*. 

24 

> 

ChalrvUle  Road-M 

28 

/ 

feef. 

New  Jersey  Route  70— 

83 

180  feef. 

Jade  Run 

MalnmrfTt" 

23 

Route  a0«-100  feet*. — 

25 

Brace  Road-100  feet* .... 

3« 

Ridge  Road-100  feef.... 

43 

Beaverdam  Creek.. 

Confluence  with  South 
Branch  Rancocas 
Creek. 

38 

UA  Route  aoe** — 

38 

Friendship  Creek.. 

Confluence  wttb  South 
Branch  Raaeocas 
Creek. 

S3 

Huntington  Drive  and 

41 

Dam-100  feet*. 

New  Jersey  Route  70** ... 

46 

*Upstream  of  centerllne. 
•*At  centerllne. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4138):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
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gressional  review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  27.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6999  FUed  3-9-79:  8:45  am] 
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[Docket  No.  PI-5223] 

NATIONAL  FLOOD  INSUtANCE  PIOGRAM 

Proposed  Flood  Eiovotion  Dotormifiation  for 
tho  vHlogo  of  Wotorford,  Sorotogo  County, 
N.Y. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  lcx;ations  in 
the  Village  of  Waterford,  Saratoga 
County,  New  York.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  In  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  Insurance  program 
(NPIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Village  Hall. 
65  Broad  Street,  Waterford,  New 
York.  Send  comments  to:  Honorable 
Anthony  Catallo,  Biayor,  Village  of 
Waterford.  Village  Hall,  65  Broad 
Street,  Waterford.  New  York  12188. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Waterford, 
New  York,  In  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  87  Stat. 
980,  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
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(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)).  42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Qevstlon 

Infect. 

Source  of  flooding 

Location              nmtlonal 

geodeUc 

vertical 

dfttuin 

Hudson  River 

vs.  Highway  4-20  feet           34 

upstream  from 

centerllne. 

Delaware  and  Hudson              34 

Rallroad-20  feet 

upstream  from 

centerllne. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  section  7(oK4)  of  the 
Department  of  HUD  Act,  section  324  of  the 
Housing  and  Community  Amendments  of 
1978  Pub.  L.  95-557,  92  Stat.  2080.  thU  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator   . 
[FR  Doc.  79-7000  FUed  3-9-79:  8:45  am] 
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(Docket  No.  FI-52241 

NATIONAL  FLOOD  INSUtANCE  PtOGRAM 

Prepe««d  Flood  Elovotion  Dotoiminotion  for 
Hm  aty  of  Woothorford,  Cuator  County,  Ofclo. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACrriON:  Proposed  rule. 


PtOPOSED  RULES 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flcxxl  elevations 
listed  below  for  selected  locations  in 
the  City  of  Weatherford,  Custer 
County,  Oklahoma.  These  base  (100- 
year)  flCKXl  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
in  the  above-named  commtmity. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City  Ad- 
ministrator's Office,  City  Offices.  P.O. 
Box  569,  Weatherford,  Oklahoma 
73096.  Send  comments  to:  Mayor  Tar- 
trell  or  Mr.  George  Wilkinson,  City 
Administrator,  P.O.  Box  569,  Weather- 
ford, Oklahoma  73096. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Weatherford, 
(duster  County,  Oklahoma,  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  SUt.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flcxKl  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 


The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


DevaUon 

In  feet. 

Location  national 

geodeUc 

vertical 

datum 


1,633 


1.637 


Tributary  to  UtUe  Juat  downatream  of 
Deep  Oeek.  Davis  Street. 

Juat  upstream  of  Davis 

Street. 
Just  upstream  of  1,641 

Washington  Avenue. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)<4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act,  Section  324  of  the  Housing  and 
Community  Amendments  of  1978,  P.L.  95- 
557.  92  Stat.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  It  to  take 
effect  on  the  date  Indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7001  Filed  3-9-79:  8:45  am] 


[4210-01-M] 

[24  CFI  Port  1917] 

[Docket  No.  FI-522S] 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

Propoaod  Flood  Elovotion  Ootorminotion  for 
Itio  aty  of  Wlckliffo,  Uho  Cownty,  Oliio 

AGEINCTY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  l(x:ations  In 
the  City  of  Wickliffe,  Lake  County. 
Ohio.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  Is  required  to  either  adopt 
or  show  evidence  of  being  already  In 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 


^ 


Hall,  28730  Ridge  Road,  Wickliffe. 
Ohio.  Send  comments  to:  Mr.  Darryl 
Crossman,  Service  Director,  City  of 
Wickliffe,  City  Hall,  28730  Ridge 
Road,  Wickliffe.  Ohio  44092. 

FOR      FURTHER      INFORMATION 
-CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Wickliffe.  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234),  87  Stat.  980,  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  K  90-448)),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

m  feet. 

Source  of  flooding 

Location              national 

geodeUc 

vertical 

datum 

Downstream  corporate          697 

llmiu. 

About  850  feet                         724 

downstream  of 

Rockefeller  Road. 

Just  downstream  of                734 

Rockefeller  Road. 

Just  upstream  of                     744 

Rockefeller  Road. 

AtMUt  SO  feet  upstream         744 

of  Buena  VlsU  Drive. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7  (o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 


PtOPOSCD  RVLif 

Housing  and  Community  Amendments  of 
1978,  P.L.  95-557.  92  Stat.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  27,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7002  FUed  3-9-79:  8:45  am] 


[4210-01-M] 

[24  CFR  Pari  1917] 

[Docket  No.  FI-5226] 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

Propoaod  Hood  Elovatien  Dotoiilwollon  for 
Hm  aty  of  WIHowghby,  Loko  County,  Ohio 

AGENCTY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Willoughby,  Lake  County, 
Ohio.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall,  Willoughby.  Ohio.  Send  com- 
ments to:  The  Honorable  Eric  Knud- 
son,  Mayor,  City  of  Willoughby.  4169 
River  Road,  Willoughbj',  Ohio  44094. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  city  of  Willoughby,  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234),  87  Stat.  980,  which  added 
section  1363  to  the  National  Flood  In- 


surance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  wiU  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insunmce  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Elevation 

in  feet. 

Location  naUonal 

geodetic 

vertical 

datum 


Chagrin  River Downatream  corporate  593 

limlU. 
Just  downstream  from  603 

Lakeland  Freeway. 
Just  upstream  of  St.  60S 

Cnalr  Street. 
Just  upstream  of  611 

Mentor  Avenue. 
Just  downstream  of  614 

Johnnycake  Ridge 

Road. 
Johnnycake  Ridge  Road       618 
About  740  feet  upstream       621 

of  Riverside  Drive. 

East  Brancli  At  mouth — 618 

Chagrin  River.      3.800  feet  upstream  of  631 

IntersUte  90. 
Just  downstream  of  628 

Klrtland  Country 

CHub  Dam. 
450  feet  upstream  of  631  \ 

Klrtland  Country 

Club  Dam. 
Upstream  corporate  635 

limit. 
L«keErie Shoreline  of  576 

Community. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Conununity  Amendments  of 
1978,  Pub.  L.  95-557,  92  Stat.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  (^n- 
gressional  review  requirements  tn  order  to 
I>ermit  it  to  take  effect  on  the  ^te  indicat- 
ed. ^-^ 
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Issued:  Fsbruart  27.  1979. 

Gloria  M.  Jnamz, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7003  FUed  3-»-79:  8:45  am] 
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(24  Cn  PoH  1917] 

(E>ocket  No.  FI-S227] 


NATIONAL  FLOOD  INSUttiNCE^tOGtAM 

PropoMd  Rood  Elovotion  Oofonnination  for 
Mm  Township  of  Colobrook,  CNnton  County, 
Po. 

AGEa^CY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Township  of  Colebrook.  Clinton 
County.  Pa.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NPIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
In  the  above-named  community. 

ADDRE^SS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  resi- 
dence of  Ms.  Pauline  Slmcox.  Par- 
randsvlUe.  Pennsylvania.  Send  com- 
ments to:  Mr.  Arthur  L.  Weaver. 
Chairman  of  the  Township  of  Cole- 
brook.  Farrandsville.  Pennsylvania 
17734. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100- year)  flood  eleva- 
tions for  the  Township  of  Colebrook. 
Clinton  County.  Pa.  In  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93- 
234).  87  SUt.  980.  which  added  section 
1363  to  the  National  Flood  Insurance 
Act  of  1968  (Title  XIII  of  the  Housing 
and  Urban  Development  Act  of  1968 


PROPOSED  RULES 

(Pub.  L.  90-448)).  42  U.S.C.  4001-4128. 
and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance prehilum  rates  for  new  buildings 
and  their  cofHents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Devotion 

In  fe*t. 

Sounxof  floodlns 

LookUon              nmtlonal 

teodrtlc 

vertical 

datum 

DowiMtfcam  Corporate 
Umlts. 

ST8 

SusqurhAnna 

Dpstream  Corporate 

5M 

River. 

Liintta. 

IJrk  Run 

At  Con/luence  with 
Wot  Branch 

M3 

SwvKhanna  River. 

39  ^et  Downstream 

647 

from  Lecislativr 

RoutelMll  Brtdceto 

BaaardRood. 

Whtakey  Run 

At  Connuenee  with  Uck 
Run  (Opstream  Side). 

SM 

LectaUUve  Route  IMIt 

5M 

Brldce. 

Approximately  1,300 

•43 

^et  Upstream  of 

Lestalative  RouU 

laoii. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housinc  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  38.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  (immunity  Amendments  of 
1978,  Pub.  L.  95-557.  92  SUt.  2080,  thU  pro- 
poaed  rule  has  been  granted  waiver  of  Con- 
greasioiuU  review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7004  FUed  3-9-79:  8:45  am] 


[4210-01-M] 

(24  cm  Port  1917] 

[Docket  No.  FI-5228] 

NATIONAL  HOOD  INSUtANCE  PtOGKAM 

Proposod  Flood  Elovotion  Dotorminotion  for 
tho  TowimM^  of  Piott,  Lycoming  County,  Po. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACjriON:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  fpr  selected  locations  In 
the  Township  *of  Piatt.  Lycoming 
County.  PermsM|vanla.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  In  the  national  flood 
insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Piatt 
Township  Building,  R.D.  3,  Jersey 
Shore.  Pennsylvania.  Seiul  comments 
to:  Mr.  Charles  E.  Young.  Chairman  of 
the  Township  of  Piatt.  R.D.  1.  Linden. 
Permsylvanla  17744. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Township  of  Piatt.  Ly- 
coming County,  Pennsylvania  In  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  Stat.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  UJS.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevatiorts.  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 


stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  floodlnf 


Location 


ElevaUon 
In  feet, 
national 
fcodetic 
vertical 
datum 


West  Branch:  Downstream  Ml 

Susquehanna  Corporation  Limits.  6S0 

River.  Upstream  Corporation 

Umlts. 

Pine  Run Township  Route  373 Ml 

ConraU M3 

LeglslaUve  Route  41036..  »43 

Towmhlp  Route  3M 548 

Route  330  East.„ „ 6M 

Route  330  West 558 

Private  Bridge —  870 

lArry's  Creek ConraU 648 

Forage  HUl  Rood M9 

Township  Route  368  MO 

(Downstream). 

Township  Route  345  568 

(Upstream). 

Pennsylvania  Route  387.  569 

Upstream  Corporate  879 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  UAC.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimeitez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7005  FUed  3-9-79;  8:45  am] 


[4210-01-M] 

[M  cm  Part  1917] 

(Docket  No.  FI-5229] 

NATIONAL  HOOD  MSUKANa  PtOOftAM 

Proposod  Hood  Elovation  Dotorminotiofl  for 
tho  loroMgli  of  Ridloy  Porfc,  Doloworo 
County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 


PROPOSED  RULES 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Borough  of  Ridley  Park.  Delaware 
County,  Pennsylvania.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  Is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flcKxl-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Bor- 
ough Office.  Ward  and  Cresswell 
Streets.  Ridley  Park,  Pennsylvania. 
Send  comments  to  Mr.  S.  Grey 
Hutchison.  Council  President  of 
Ridley  Park,  Ward  and  C^resswell 
Streets.  Ridley  Park,  Pennsylvania 
19078. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Borough  of  Ridley  Park, 
Delaware  County,  Pennsylvania  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  Stat.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  UJS.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
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layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  floodlnc 


ElevaUon 

In  feet. 

Location  naUonal 

geodetic 

vertical 

datum 


Little  Crumn 
Creea. 


Stony  Creek . 


1-95 18 

Olenloch  Road 48 

Upstream  Corporate  49 

Umlts. 

Chester  Pike  (U.a  36 

Route  13). 


(National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804.  November  28,  1968).  as  amended 
(42  X3£.C.  4001-4128);  and  Secretary's  dele- 
Kation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HXTD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  It  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23. 1979. 

Gloria  M.  JiiaarEz. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7006  FUed  3-9-79:  8:45  am] 


[4210-«1-M] 

[24  CR  Part  1917] 

(Do(dtet  No.  FI-52301 

NATIONAl  H.OO0  MSUtANQ  PIOOtAM 

PropoMd  Hood  Elovation  Dotorminotion  for 
tho  CHy  of  HutcMns,  DoHat  County,  Tox, 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACmON:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Hutchins.  Dallas  Coimty. 
Texas.  These  base  ( 100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the   flood-prone   areas   and   the   pro- 
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posed  base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall, 
321  North  Main.  Hutchlns.  Texas. 
Send  comments  to:  Honorable  Don 
Simmons.  Mayor,  City  of  Hutchlns, 
City  Hall,  321  North  Main,  Hutchlns, 
Texas. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Hutchlns,  Texas, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448)), 
42  U.S.C.  4001-4128,  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re* 
quired  by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


PtOPOSED  KULES 


1                 Elevation 

In  feet. 

Sourer  of  noodlng 

Location              national 

■eodetic 

vertical 

datum 

Trinity  River 

Downstream  Conwrate 
Limits. 

MS 

Interstate  Highway 

3M 

Loop  635-100  feef 

Stream  4A4 _ 

OoodeRoa<1    10  fret* 
West  Prontaxe  Road- 

398 

470 

50  feef 

Stremm  4B2 

Dowdy  Perry  Road— 10 

401 

feef. 

West  Prontace  Road— at 

4«0 

centerllne. 

Main  Street- 10  feet* 

4TJ 

Stream  4B4 

WIUow  Grove  Drive— 10 
feef. 

416 

Austin  Street    10  feef ... 

440 

Hutchlns  Creek .... 

Interstate  Highway 
S35-at  centerllne. 

S»8 

Interstate  Highway  45— 

439 

20  feef. 

Source  of  flooding 


Location 


Elevation 
in  feet, 
national 
geodetic 
vertical 


Denton  Street— 50  feef . 

Five  Mile  Creek At  ConHuence  with 

Hutchlna  Creek. 


3»6 


'Upstream  from  centerllne. 

(National  Flood  Insurance  Act  of  19M  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  2B.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  SecreUry's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con 
gresslonal  review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jiutsez, 
Federal  Insurance  Administrator. 

IFR  Doc.  79  7007  Filed  3-9  79;  8:45  am] 
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124  CFR  fort  1917] 

(Docket  No.  FI-523n 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

Proposed  Flood  Elevation  Delerminotion  for 
»h*  City  of  Hoi  Springs,  Garland  County,  Arfc. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  arc  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Hot  Springs,  Garland 
County,  Arkansas.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
"the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  l(x;al  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Munici- 
pal Building.  Hot  Springs,  Arkansas. 
Send  comments  to:  Honorable  Tom 
Ellsworth,  Mayor  of  Hot  Springs.  Mu- 


nicipal  Building.  P.O.  Box  700.   Hot 
Springs,  Arkansas  71901. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Hot  Springs,  Gar- 
land County,  Arkansas  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93- 
234),  87  Stat.  980,  which  added  section 
1363  to  the  National  Flood  Insurance 
Act  of  1968  (Title  XIII  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Pub.  L.  90-448)),  42  U.S.C.  4001-4128. 
and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  mtist  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


PROPOSED  RULES 
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Elevation 

in  feet. 

Source  of  Hooding 

Location              national 

geodetic 

vertical 

datum 

Stokes  Creek 

Lakeshore  Drive 

413 

444 

Confluence  of  Tributary 

470 

No.  2. 

Richard  Street 

486 

Michael  Street 

491 

IMH 

Prieda  Street „ 

513 

Summer  Street — „ 

521 

Seventh  Street 

530 

Tlilrd  Street 

MM) 

Stokes  Creek 

Connuence  with  Stokes 

440 

Tributary  No.  1. 

Creek. 

1.000  feet  upstream  of 

450 

confluence  with 

Stokes  Creek. 

South  Patterson  Street .. 

459 

•00  feel  upstream  of 

465 

South  Patterson 

Street  (downstream). 

Stokes  Creek 

Confluence  with  Stokes 

4T0 

Trttnitary  No.  X 

Creek. 

1.000  feet  upstream  of 

466 

confluence. 

1.500  feet  upstream  of 

4*6 

confluence. 

Source  of  flooding 


Location 


Elevation 
in  feet, 
national 
geodetic 
vertical 
datum 


Source  of  flooding 


Location 


3.000  feet  upstream  of 

confluence. 
3.500  feet  upstream  of 

confluence. 
3.000  feet  upstream  of 

confluence. 
3.500  feet  upstream  of 

confluence. 
4.000  feet  upstream  of 

confluence. 
Missouri  Pacific 


Hot  Springs  Creek 


Hot  Springs 
Creek.  Tributary 
No.  1. 


Coiitluenoe  with  Lake 

Hamilton. 
2.000  feet  upstream  of 

confluence. 
3.000  feet  upstream  of 

confluence. 
Downstream  side  of 

Oolf  Links  Road. 
Upstream  side  of  Oolf 

Links  Road. 
800  feet  upstream  of 

Oolf  links  Road. 
l.BOO  feet  upstream  of 

Golf  Unks  Road. 
2.800  feet  upstream  of 

Oolf  Unks  Road. 
3.800  feet  upstream  of 

Oolf  Unks  Road. 

Underwood  Street 

1.060  feet  upstream  of 

Underwood  Street. 
Missouri  Pacific 

Railroad. 
Upstream  side  of 

Beldlng  Street. 
1.000  feet  upstream  of 

Beldlng  Street. 

Maurice  Street 

Upstream  side  of  U.S. 

Route  70/Missouri 

Pacific  Railroad 
1.100  feet  upstream  of 

U.S.  Route  70/ 

Missouri  Pacific 

RaUroad. 
3.100  feet  upstream  of 

of  U.8.  Route  70/ 

Missouri  Pacific 

RaUroad. 

Reserved  Street 

1.600  feet  upstream  of 

Reserve  Street. 
Confluence  of  Tributary 

No.  1. 

Park  Avenue  .„..__— 

Olade  Street 

Magnolia  Street -. 

Confluence  with  Hot 

Springs  CreelL 
1.000  feet  upstream  of 

confluence. 
1.500  feet  upstream  of 

confluence. 

Whittington  Park 

3.170  feet  upstream  of 

coafluenoe. 

AoocM  Road ~ 

700  feet  upstream  of 

Unnamed  Road. 
1.300  feet  upstream  of 

Unnamed  Road. 
U50  feet  upstream  of 

AeeeasRoad. 
1.700  feet  upstream  of 

Access  Roiad. 
3.300  feet  upstream  of 

AeeeasRoad. 
3.700  feet  upstream  of 

AeeeasRoad. 

Woodfin  Street 

500  feet  upstream  of 

Woodfin  Street. 


see 

530 

539 

540 

553 

566 

413 

433 

440 

454 

458 

460 

473 

483 

491 

502 
513 

534 

536 

546 

558 

564 

574 

589 

604 
630 

630 

•43 

•BO 
••• 

630 

638 

643 

644 

650 

656 

6«4 

667 
673 
677 
660 
683 

6«6 

693 


Elevation 
in  feet. 
naUonal 
geodetic 
vertical 
datum 


1.000  feet  upstream  of  699 

Woodfin  Street. 

Newton  Street 714 

Upstream  Whittington  730 

Avenue. 
MoUy  Creek Confluence  with  Lake  404 

Hamilton. 

I  Raven  Drive 410 

500  feet  upstream  of  419 

Raven  Drive. 
1.000  feet  upstream  of  437 

j  Raven  Drive. 

1.500  feet  upstream  of  436 

Raven  Drive. 
2.000  feet  upstream  of  444 

Raven  Drive. 
2.SO0  feet  upstream  of  451 

Raven  Drive. 
3,000  feet  upstream  of  4S9 

Raven  Drive. 
3.500  feet  upstream  of  406 

Raven  Drive. 
Confluence  of  Tributary       471 

A. 
Confluence  of  Trilnitary       476 

No.  1. 
500  feet  upstream  of  486 

confluence  of 

Tributary  No.  1. 
1.000  feet  upstream  of  493 

confluence  of 

Tributary  No.  1. 
1.500  feet  upstream  of  503 

confluence  of 

Tributary  No.  1. 
Downstream  side  509 

Missouri  Pacific 

Railroad. 
Upsteam  side  Missouri  513 

Pacific  RaUroad. 
Upstream  side  Albert  535 

PUlc  Road/U.S.  Route 

270. 
Confluence  with  MoUy  479 

Creek. 
Marie  Street  (Upstream        486 

Side). 
500  feet  upstream  of  492 

Marie  Street. 
1.000  feet  upstream  of  499 

Marie  Street. 

MoUy  Springs  Road 508 

Oulpha  Creek U.8.  Route  270 330 

3.000  feet  upstream  of  334 

U.S.  Route  370. 
5.000  feet  upstream  of  338 

U.8.  Route  370. 
7.000  feet  upstream  of  350 

V£.  Route  370. 
8.000  feet  upstream  of  366 

UJS.  Route  370. 
9.000  feet  upstream  of  364 

U.S.  Route  370. 
9,900  feet  upstream  of  370 

UJS.  Route  370. 
11.000  feet  upstream  of         380 

U.8.  Route  370. 
11.900  feet  upstream  of         390 

UwS.  Route  370. 
Missouri  Pacific  401 

RaUroad. 
Confluence  of  Middle  406 

Branch  Oulpha  Creek. 
XOOO  feet  upstream  of  415 

confluence  with 

Middle  Branch 

Otdpha  Creek. 
3.000  feet  upstream  of  434 

confluence  with 

Middle  Branch 

Oulpha  Creek. 
Honeycutt  Street  430 

(Upstream  Side). 
Vemel  Street  450 

(Downstream  Side). 


Source  of  flooding 


Location 


ElevaUon 
in  feet. 
naUonal 
geodetic 
vertical 
datum 


MoUy  Creek. 
Tributary  No. 


Chicago  Rock  Island 

456 

and  Pacific  RaUroad. 

Spring  Street 

468 

(Downstream  Side). 

Downstream  VS.  Route 

490 

70  (Downstream  Side). 

Upstream  VS.  Route  70. 

500 

Downstream  U.8.  Route 

614 

70C. 

1.050  feet  upstream  of 

536 

V£.  Route  70C. 

3.150  feet  upstream  of 

538 

UjB.  Route  70C. 

3.150  feet  upstream  of 

551 

VS.  Route  70C. 

4.150  feet  upstream  of 

561 

Downstream  U.S. 

Route  70C. 

Confluence  of  Tributary 

571 

No.  L 

Upstream  VS.  Route 

593 

70C  (Upstream  Side). 

1.000  feet  upatceam  of 

m 

Upstream  VS.  Route 

70C. 

3,000  feet  upstream  of 

606 

Upstream  VS.  Route 

70C. 

3.000  feet  upstream  of 

630 

Upstream  U.S.  Route 

70C. 

Middle  Branch.        Confluotce  with  Oulpha 

406 

Oulpha  Creek.          Creek. 

Chicago  Rock  Island 

408 

and  Pacific  RaUroad. 

Spring  Street  (Upstream 

409 

Side). 

Downstream  VS.  Route 

434 

70. 

Upstream  VS.  Route  70. 

436 

1.000  feet  upstream  of 

433 

Upstream  U.8.  Route 

70. 

MUl  Creek  Road 

450 

(Downstream  Side). 

Oulpha  Creek.          Confluence  with  Oulpha 

571 

Tributary  No.  1.       Creek. 

VS.  Route  70C.._ 

580 

500  feet  upstream  of 

593 

VS.  Route  70C. 

l.(K>0  feet  upstream  of 

598 

U.S.  Route  70C. 

Shore  Drive 

610 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  11804,  November  28.  1968).  as  amended 
(^2  VS.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insanztce 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978,  Pub.  L. 
95-557,  92  SUt.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
reQuirements  in  order  to  permit  it  to  take 
effect  on  the  date  indi(^ted. 

Issued:  February  23. 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7008  Filed  3-9-79:  8:45  am] 
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(4210-01-M] 

(34  cm  Part  1917]        I 

[Docket  No.  PI-52321 

NATIONAL  FLOOD  INSURANCE  PtOGtAM 

Prepotad  Flood  EUvation  Dotorminotien  for 
tho  Villogo  of  Orogon,  Dona  County,  Wit. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Village  of  Oregon.  Dane  County. 
Wisconsin.  These  base  ( 100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  deti^iled  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Office 
of  the  City  Clerk.  Oregon.  Wisconsin. 
Send  comments  to:  Mr.  Earl  E. 
Lauson.  Village  President.  Village  of 
Oregon.  Village  Community  Building. 
Oregon.  Wisconsin  53575. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Oregon,  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  Stat.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  §  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
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ment  requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Devmtlon 
^feet. 
Locmtlon              nkUon&l 

Source  of  flooding 

geodetic 

vertical 

dAtum 

Oreenway 

no 

1.260  feet  upetream  of 

»30 

mouth. 

50  feet  upstream  of 

932 

Nygaard  Street. 

50  feet  downstream  of 

932 

First  Pass  under  Perry 

Parkway. 

50  feet  upstream  of 

934 

First  Pass  under  Perry 

Parkway. 

50  feet  upstream  of 

935 

Lincoln  Street. 

. 

Downstream  side  of 

935 

Second  Pass  under 

Perry  Parkway. 

50  feet  upstream  of 

937 

Second  Pass  under 

Perry  Parkway. 

320  feet  downstream  of 

937 

Netherwood  Street. 

Downstream  side  of 

938 

Netherwood  Street. 

Oregon  Branch 

At  downstream  east 

927 

Badflsh  Creek. 

corporate  limits. 

1.200  feet  upstream  of 

929 

corporate  limits. 

Downstream  side  of  Oak 

930 

Street. 

Entrance  to  Conduit  at 

937 

Main  Street. 

1. 

Upstream  of  corporate 

937 

llmiu. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  SecreUry's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro 
posed  rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  27.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7009  Filed  3-9-79:  8:45  am] 


[4210-01-M] 

[24  cm  Part  1917] 

[Docket  No.  PI-52331 

NATIONAL  FLOOD  INSUtANCE  PtOGRAM 

Proposal  FI*od  EUvoNon  Ovtorminatien  for 

Mm  Ofy  vf  Cap*  Girordaou,  Cap*  Oirordaou 

Cownty,  Mo. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HtJD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Cape  Girardeau,  Cape  Gir- 
ardeau County.  Missouri.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall.  P.O.  Box  564.  Cape  Girardeau. 
Cape  Girardeau  County.  Missouri. 
Send  comments  to:  The  Honorable 
Paul  W.  Stehr.  Mayor,  City  of  Cape 
Girardeau.  City  Hall.  P.O.  Box  564. 
Cape  Girardeau.  Missouri  63701. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872.  ^ 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Cape  Girardeau, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title 
XIII  of  the  Housing  and  Urban  Devel- 
opment Act  of  1968  (Pub.  L.  90-448)). 
42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 


to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  iivsur- 
ance  premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

in  feet. 

Source  of  flooding 

Location              national 

geodetic 

vertical 

dautum 

Cape  La  Croix 

At  mouth  with 

354 

Creek. 

Mississippi  River. 

1,SS4  feel  upstream  of 

357 

Route  Route  74. 

1.056  feel  downstream 

362 

of  Bloomfleld. 

1.320  feet  upstream  of 

375 

OordonvUle  Road. 

1,056  feet  downstream 

377 

of  Hopper  Road. 

Just  downstream  of 

381 

Hopper  Road. 

792  feet  downstream  of 
Route  61  (upper). 

386 

Just  upstream  of  Route 

390 

61  (upper). 

Just  upstream  of  Route 

394 

W. 

528  feet  downstream  of 

397 

Private  Drive. 

Walker  Branch 

792  feet  upstream  of 
Mouth. 

366 

Just  downstream  of 

370 

Independence  Street. 

Just  downstream  of 

373 

Broadway. 

J17  feet  downstream  of 

380 

Lombardo  Street. 

Just  downstream  of 

386 

MailetU  Street. 

106  feet  downstream  of 

396 

Cape  Rock  Drive. 

MiMiaippi  Hirer... 

limltr 

353 

IM 

Umtta. 

(NaUonal  Flood  Insurance  Act  of  1968  (TlUe 
ZIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  aa  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jiminez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7010  Filed  3-9-79;  8:45  am] 
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[4210-01-M] 

[24  CFR  Part  1917] 

[Docket  No.  FI-5234] 
NATIONAL  FLOOD  INSURANCE  PROGRAM 

Prepetcd  Flood  Elovotion  Dolorminolien  for 
Hi*  Oty  of  Wotcrvlief,  Albany  County,  N.Y. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Watervliet,  Albany 
County,  New  York.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  Ls  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Office 
of  the  City  Clerk,  Watervliet,  New 
York.  Send  comments  to:  Honorable 
Leo  O'Brien,  Mayor  of  Watervliet, 
City  Hall,  Broadway  and  15th  Street. 
Watervliet,  New  York  12189. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Watervliet, 
Albany  County,  New  York  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  SUt.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
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stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Elevation 
in  feet. 
LocaUon  naUonal 

geodeUc 
vertical 
datum 


Hudson  River.. 


Downstream  Corporate  35 

LimlU. 

Coupress  Bridge 27 

Upstream  Corporate  27 

LimlU. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  STAT.  2080.  thU  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7011  FUed  3-9-79;  8:45  am] 


[4310-31-M] 

DEPARTMENT  OF  THE  INTERIOR 

(«  cm  Pwt  2S0] 

Oa  AND  OAS  AND  SULPHUR  OfERATIONS  M 
THi  OUTBI  CONTMOnAL  SHOP 

AGENCY:  Geological  Survey.  U,S.  De- 
partment of  the  Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemak- 
ing implements  changes  mandated  in 
the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (Pub.  L.  95- 
372)  as  those  statutory  mandates 
relate  to  the  regulations  governing  oil 
and  gas  and  sulphur  operations  in  the 
Outer  Continental  Shelf  (OCS).  Those 
regulations  for  the  most  part  are 
found  in  30  CFR  Part  250.  The  most 
significant  changes  proposed  for  Part 
250  are  (1)  the  substitution  of  a  new 
"Remedies  and  Penalties"  section  to 
incorporate  the  civil  penalties  require- 


FfOBUU.  REGISTER,  VOL  44,  NO.  49— MONDAY,  MARCH  12,  1979 


FEDERAL  REGISTER.  VOL  44,  NO.  49— MONDAY,  MARCH  12,  1979 


.r 


UMI 


13528 

inents  of  section  24  of  the  OCS  Lands 
Act.  as  amended,  and  (2)  the  revision 
of  §250.12.  Suspension  of  operations 
and  cancellation  of  leases,  to  incorpo- 
rate the  new  lease  suspension  and  can- 
cellation provisions  of  the  1978  amend- 
ments. The  proposed  changes  also  con- 
tain changes  to  make  Part  250  more 
readable  as  directed  by  Executive 
Order  12044  and  43  CFR  Part  14. 

DATE:  Written  comments  and  recom- 
mendations should  be  submitted  on  or 
bc-fore  May  11.  1979. 

ADDRESS:  Interested  persons  are  in- 
vited to  submit  written  comments  and 
recommendations  with  respect  to  the 
proposed  regulations.  Responses 
should  identify  the  subject  matter  and 
be  directed  to  the  Chief.  Conservation 
Division.  U.S.  Geological  Survey.  Na- 
tional Center.  Mall  Stop  620.  Reston. 
Virginia  22092. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gerald  D.  Rhodes.  Conservation  Di- 
vision. U.S.  Geological  Survey.  Na- 
tional Center  (Mail  Stop  620). 
Reston.  Virginia  22092  (703/860- 
7531). 

JPPLEMENTARY  INFORMATION: 
On  September  18.  1978.  the  OCS 
Lands  Act  Amendments  of  1978  were 
enacted  (Pub.  L.  95-372).  Certain  pro- 
visions of  those  amendments  super- 
sede the  procedures  established  in  30 
CFR  Part  250  (hereinafter  referred  to 
as  "existing  regulations"),  and  necessi- 
tate their  revision.  In  addition,  on 
March  23.  1978.  the  President  Issued 
Executive  Order  12044  directing  Ex- 
ecutive Agencies  to  make  regulations 
as  simple  and  clear  as  possible.  The 
Department  of  the  Interior's  regula- 
tion implementing  Executive  Order 
12044  (43  CFR  Part  14)  was  published 
as  final  rule  December  18.  1978  (43  FR 
58292). 

By  notice  of  January  17.  1979  (44  FR 
3513).  the  Department  of  the  Interior 
published  proposed  revisions  to  30 
CFR  250.34,  Exploration,  development 
and  production  plans,  and  30  CFR 
Part  252.  Outer  Continental  Self 
(OCS)  Oil  and  Gas  Information  Pro- 
gram. Similarly,  by  notice  of  February 
9.  1979  (44  FR  8302).  the  Department 
of  the  Interior  published  a  proposed 
revision  of  30  CFR  Part  251.  Geologi- 
cal and  Geological  (G«&G)  Exploration 
of  the  Outer  Continental  Shelf.  By 
notice  of  February  1.  1979  (44  FR 
6471).  the  Department  of  the  Interior 
published  proposed  revisions  of  43 
CFR  Part  3300  and  subpart  2883  as  a 
revised  43  CFR  Part  3300,  Outer  Con- 
tinental Shelf  Leasing.  General.  Ad- 
vance notices  of  proposed  rulemaking 
were  published  December  28.  1978  (43 
FR  60612).  and  February  8.  1979  (44 
FR  7980).  The  advance  notices  of  pro- 
posed rulemaking  related  to  the  selec- 
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tion  of  courses  of  action  to  Implement 
the  mandates  under  the  1978  amend- 
ments to  the  OCS  Lands  Act  relating 
to  the  enforcement  of  controls  over  air 
emissions  and  the  use  of  best  available 
and  safest  technologies  (BAST)  re- 
spectively. 

This  publication  of  the  proposed  re- 
vision of  30  CFR  Part  250  (with  cer- 
tain noted  exceptions)  is  another  of 
the  actions  required  to  accomplish  full 
implementation  of  the  OCS  Lands  Act 
Amendments  of  1978  (Pub.  L.  95-372). 

Reviewers  of  this  Notice  will  note 
that  no  official  of  the  Geological 
Survey  other  than  the  Director  Is 
identified  by  title.  We  except  to 
handle  the  delegations  of  authorities 
from  the  Director  to  the  officials  of 
the  Conservation  Division.  Geological 
Survey,  who  will  be  responsible  for 
taking  specific  actions  through  De- 
partmental and  Geological  Survey 
manual  releases. 

Most  of  the  changes  which  appear  in 
the  various  sections  of  Part  250  are  de- 
signed to  eliminate  unnecessary  and 
redundant  provisions,  to  reorganize 
Part  250  into  a  more  coherent  pro- 
gram, and  to  assure  that  the  sectioris 
are  as  simple  and  clear  as  possible.  All 
of  the  major  new  provisions,  incorpo- 
rated in  response  to  the  amendments, 
are  briefly  discussed  below.  Once 
again,  an  effort  was  made  to  make 
them  as  simple  and  clear  as  possible. 

Section  250.2:  Detinitiows 

Definitions  which  appear  in  existing 
regulations  have  been  changed  to  ac- 
commodate the  provisions  of  section  2 
of  the  Outer  Continental  Shelf  Lands 
Act,  as  amended  (hereinafter  referred 
to  as  the  "Act").  Also,  terms  used  in 
the  regulations  which  are  subject  to 
various  interpretations  (e.g.  "drilling" 
and  "well  reworking")  have  been  de- 
fined to  eliminate  confusion  or  con- 
flicts over  their  meaning.  Finally,  the 
terms  defined  have  been  alphabetized 
for  easier  reference. 

Section  250.10:  Jurisdiction 

This  section  has  been  expanded  to 
Include  those  provisions  previously 
contained  in  §250.11.  General  func- 
tions, since  those  provisions  clarify  the 
jurisdiction  to  be  exercised  by  the  Di- 
rector. 

Section  250.11:  Functions 

This  section  has  been  renamed  (for- 
merly General  functions)  and  the  pro- 
visions of  §250.12  which  describe  the 
regulatory  functions  exercised  by  the 
Director  have  been  Incorporated  In 
the  new  section. 

Section  250.12:  Suspensions  and 
Cancellations 

Section  250.12.  Suspension  of  oper- 
ations and  cancellation  of  leases,  has 


been  renamed  (formerly  "Regulation 
of  operations").  The  suspension  provi- 
sions which  appear  in  the  existing  reg- 
ulations have  been  expanded  and  can- 
cellation provisions  added  to  imple- 
ment the  provisions  of  section  5(a)(1) 
and  (2),  (c).  and  (d).  section  11(c)(1). 
and  section  25(h)(2)  of  the  Act. 

The  new  provisions  for  the  suspen- 
sion of  operations  and  activities  and 
for  the  cancellation  of  leases  Imple- 
ment policies  and  revise  procedures 
under  which  suspensions  of  operations 
or  activities,  including  production, 
may  be  ordered  and  leases  may  be  can- 
celled. Specific  authorities  to  suspend 
operations  and  activities  and  to  cancel 
leases  are  provided  In  the  new  OCS 
Lands  Act  Amendments.  Those  au- 
thorities are  to  be  exercised  when  op- 
erations or  activities  represent  a 
threat  of  serious.  Irreparable,  or  imme- 
diate harm  or  damage  to  life,  proper- 
ty, mineral  deposits,  or  to  the  environ- 
ment. When  the  threat  of  harm  or 
damage  presented  by  the  continuance 
or  the  resumption  of  operations  or  ac- 
tivities will  not  disappear  or  decrease 
to  an  acceptable  level  within  a  reason- 
able period  of  time,  the  Secretary  Is 
authorized  to  cancel  a  lease. 

Secton  250.14  has  been  deleted  as 
being  redundant  to  similar  provisions 
of  §  250.39. 

Section  250.18:  Rights  of  Use  and 
Easement 

The  provisions  of  existing  regula- 
tions have  been  expanded  to  Incorpo- 
rate the  provisions  of  section  5(f)  of 
the  Act  which  provides  for  open  and 
nondiscriminatory  access  to  pipelines 
that  transport  oil  or  gas,  or  both, 
across  the  OCS. 

Section  250.34:  Exploration. 
Development,  and  Production  Plans 

Section  250.34  Is  being  revised  In  a 
separate  rulemaking  procedure. 

Section  250.50:  Unitization.  Pooling, 
and  Drilling  Agreements 

Section  250.50  is  being  revised  In  sep- 
arate rulemaking  procedure. 

Section  250.51:  Unitization 

Section  250.51  is  being  revised  In  a 
separate  rulemaking  procedure. 

Section  250.54:  Marking  or 
Equipment 

This  section  has  been  added  to  im- 
plement the  provisions  of  section 
403(b)  of  the  Act  which  calls  for  the 
marking  of  equipment  prior  to  actual 
use  on  the  Outer  Continental  Shelf. 

Section  250.55:  Flaring  and  Venting 
op  Natural  Gas 

This  section  has  been  added  to  Incor- 
porate the  provisions  of  section  5(1)  of 
the  Act  that  prohibits  the  flaring  of 


natural  gas  from  any  well  unless  the 
Secretary  finds  there  is  no  practicable 
way  to  complete  a  well  to  provide  for 
the  production  of  gas  associated  with 
oil.  or  that  flaring  is  necessary  to  alle- 
viate a  temporary  emergency  situation 
or  to  conduct  testing  or  workover  op- 
erations. 

Section  250.56:  Fishermen's 
Contingency  Fund 

This  section  has  been  added  to  im- 
plement the  provisions  of  section 
402(c)  of  the  Act  which  provides  for 
the  payment  by  the  holder  of  a  lease 
permit,  easement,  or  right-of-way, 
issued  or  maintained  under  the  Act.  of 
an  amount  specified  by  the  Secretary 
of  Commerce.  The  amount  specified 
by  the  Secretary  of  Commerce  Is  to  be 
paid  into  an  area  account  established 
under  the  Fishermen's  Contingency 
Fund. 
f 

Section  250.57:  Air  Quality 

Section  250.57  is  being  developed 
under  a  separate  rulemaking  proce- 
dure. 

Section  250.80:  Remedies  and 

^  Penalties 

~~  This  section  has  been  added  to  Im- 
plement the  provisions  of  section  24  of 
the  Act.  The  procedure  contained  In 
this  section  parallels  the  one  promul- 
gated by  the  U.S.  Coast  Guard  as  an 
Interim  Final  Rule  published  in  the 
Federal  Register  (43  FR  54186).  No- 
vember 20,  1978. 

The  new  provisions  for  the  assess- 
ment of  civil  penalties  implement  poli- 
cies and  establish  procedures  under 
which  a  party  can  be  charged  up  to 
$10,000  per  day  for  failing  to  comply 
with  that  party's  responsibilities 
under  the  law.  regulations,  or  a  lease. 
In  the  past  the  law  only  provided  spe- 
cific monetary  criminal  penalties  in 
the  amount  of  $2,000  for  any  knowing 
and  willful  violation  of  the  law.  regula- 
tions, or  lease.  Under  the  new  law  the 
monetary  penalty  that  can  be  tussessed 
as  a  criminal  penalty  has  been  In- 
creased to  $100,000  per  violation  and 
there  is  a  provision  for  imprisonment 
for  up  to  10  years.  Both  a  fine  and  im- 
prisonment can  be  assessed  in  the  case 
of  a  knowing  and  willful  violation 
under  the  new  law. 

Authors:  Thomas  McCloskey,  Office 
of  the  Assistant  Secretary— Energy 
and  Minerals,  U.S.  Department  of  the 
Interior  (202/343-4457),  and  Gerald  D. 
Rhodes,  Geological  Survey,  U.S.  De- 
partment of  the  Interior  (703-860- 
7531). 

The  Department  of  the  Interior  has 
determined  that  the  revision  of  the 
regulations  in  30  CFR  Part  250,  as  pro- 
posed in  this  Notice,  will  not  have  a 
significant  impact  on  the  quality  of 
the  human  environment  and.  there- 
fore, will  not  require  preparation  of  an 
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Environmental  Impact  Statement. 
The  Department  of  the  Interior  has 
determined  that  this  document  Is  not 
a  significant  rule  and  does  not  require 
a  regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Dated:  March  7,  1979. 

Joan  M.  Davenport, 
Assistant  Secretary- 
Energy  and  Minerals. 

It  Is  proposed  to  revise  30  CFR  Part 
250  to  read  as  follows: 

PART  250— OIL  AND  GAS  AND  SULPHUR  OP- 
ERATIONS IN  THE  OUTER  CONTINENTAL 
SHELF 

Oemxral  Provisions 

Sec. 

250.1  Purpose  and  authority. 

250.2  Definitions. 

Jurisdiction  and  Fchctioii  s 

250.10  Jurisdiction. 

250.11  Functions. 

250.12  Suspension  of  operations  and  lease 
cancellation. 

250.13  Temporary  approvals. 

250.15  Drilling  and  abandonment  of  wells. 

250.16  Well     potentials    and     permissible 
flow. 

250.17  Well  spacing. 

250.18  Right  of  use  and  easement. 

250.19  Platforms  and  pipelines. 

250.21    Reduction  of  royalty  or  net  profit 
share. 

Requirements  for  Leassee 

250.30  Lease    terms,    regulations,     waste, 
damage,  and  safety. 

250.31  Designation  of  operator. 

250.32  Local  agent. 

250.33  Drilling  and  producing  obligations. 

250.34  Exploration,  development,  and  pro- 
duction plans.  < 

250.35  Effect  of  drilling  or  well  reworking 
on  lease  term. 

250.36  Applications    for    permit    to    drill, 
deepen,  or  plug  back. 

250.37  Marking  platforms,  structures,  and 
wells 

250.38  Well  records.  ' 

250.39  Samples,  tests,  and  surveys. 

250.40  Directional  survey. 

250.41  Control  of  wells. 

250.42  Treatment  of  production. 

250.43  Pollution  and  waste  disposal. 

250.44  Borehole  abandonment. 

250.45  Accidents,  fires,  and  malfunctions. 

250.46  Safe  and  workmanlike  operations. 

250.47  Sales  contracts. 

250.49  Royalty,  net  profit  share,  and  rental 
payments. 

250.50  Unitlization.    pooling,    and    drilling 
agreements. 

250.51  Unitization. 

250.52  Pooling  or  drilling  agreements. 

250.53  Subsurface  storage  of  oil  or  gas. 

250.54  Marking  of  equipment. 

250.55  Flaring  and  venting  of  natural  gas. 

250.56  Fishermei^'s  Contingency  Fund. 

250.57  Air  Quality. 

Measurement  or  Production  and 
Computation  op  Royalties 

250.60  Measurement  of  oil. 

250.61  Measurement  of  gas. 
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Sec. 

250.63  Quantity   basis  for  substahces  ex- 
tracted from  gas. 

250.64  Value  basis  for  computing  royalties. 

250.65  Royalty  on  oil. 

250.66  Royalty  on  unprocessed  gas. 

250.67  Royalty  on  processed  gas  and  con- 
stituent products. 

250.68  Commingling  production. 

250.69  Measurement  of  sulphur. 

Remedies  and  Penalties 

250.80  Remedies  and  penalties. 

250.81  Appeals. 

250.82  Judicial  review. 

Reports  To  Be  Made  by  All  I^ssbs 
(Including  Operators) 

250.90    General  requirements. 

250.92  Sundry  notices  and  reports  on  wells. 

250.93  Monthly  report  of  operations. 

250.94  Statement  of  oil  and  gas  runs  and 
royalties. 

250.95  Well    completion    or    recompletion 
report  and  log. 

250.96  Special  forms  or  reports. 

250.97  Public  Inspection  of  records. 
250.100    Effect  of  regulations  on  provisions 

of  lease. 

AuTHORmr:  Outer  Continental  Shelf 
Lands  Act,  43  U.S.C.  1331  et  seq.,  as  amend- 
ed, 92  Stat.  629;  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332  et  seq. 
(1970):  Coastal  Zone  Management  Act  of 
1972,  as  amended.  16  U.S.C.  S  1451  et  seq. 

Cross  Reperence:  For  other  regulations 
pertaining  to  the  issuance  and  recognition 
of  mineral  leases  covering  submerged  lands 
in  the  Outer  Continental  Shelf,  see  43  CFR 
Part  3300. 

General  Provisions 

§  250.1    Purpose  and  authority. 

The  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1331  et  seq.)  as  amend- 
ed, hereinafter  referred  to  as  the 
"Act,"  authorizes  the  Secretary  of  the 
Interior,  hereinafter  referred  to  as 
Secretary,  to  prescribe  rules  and  regu- 
lations necessary  to  carry  out  the  pro- 
visions of  the  Act.  The  Secretary  Is  au- 
thorized to  prescribe  and  amend  regu- 
lations that  the  Secretary  determines 
to  be  necessary  and  proper  In  order  to 
provide  ^or  the  prevention  of  waste 
and  the  conservation  of  the  natural  re- 
sources of  the  Outer  Continental 
Shelf  (OCS)  and  the  protection  of  cor- 
relative rights  therein,  and  these  rules 
and  regulations  apply  as  of  their  effec- 
tive date  to  all  operations  conducted 
under  a  lease  Issued  or  maintained 
under  the  provisions  of  the  Act.  In  the 
enforcement  of  safety,  environmental, 
and  conservation  laws  and  regulations, 
the  Secretary  Is  authorized  to  cooper- 
ate with  other  relevant  Departments 
and  Agencies  of  the  Federal  Govern- 
ment, and  of  affected  States.  Subject 
to  the  supervisory  authority  of  the 
Secretary,  the  regulations  in  this  Part 
shall  be  administered  by  the  Director 
of  the  Geological  Survey. 
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§  250.2    Derinitions. 

When  used  in  the  regulations  in  this 
part,  the  following  terms  shall  have 
the  meanings  given  below: 

(a)  "Affected  State"  means,  with  re- 
spect to  any  program,  plan,  lease  sale, 
or  other  activity  proposed,  conducted, 
or  approved  pursuant  to  the  provisions 
of  the  Act,  any  State: 

(1)  The  laws  of  which  are  declared, 
pursuant  to  section  4(aK2)(A)  of  the 
Act,  to  be  the  law  of  the  United  SUtes 
for  the  portion  of  the  OCS  on  which 
such  activity  is,  or  is  proposed  to  be, 
conducted: 

(2)  Which  is,  or  is  proposed  to  be,  di- 
rectly connected  by  transportation 
facilities  to  any  artificial  island  or  in- 
stallation or  other  device  permanently 
or  temporarily  attached  to  the  seabed; 

(3)  Which  is  receiving,  or  in  accord- 
ance with  the  proposed  activity  will  re- 
ceive, oil  for  processing,  refining,  or 
transshipment  which  was  extracted 
from  the  OCS  and  transported  direct- 
ly to  such  State  by  means  of  vessels  or 
by  a  combination  of  means  including 
vessels; 

(4)  Which  is  designated  by  the  Sec- 
retary as  a  State  in  which  there  is  a 
substantial  probability  of  significant 
impact  on  or  damage  to  the  coastal, 
marine,  or  human  environment,  or  a 
State  in  which  there  will  be  significant 
changes  in  the  social,  governmental,  or 
economic  infrastructure  resulting 
from  the  exploration,  development, 
and  production  of  oil  and  gas  any- 
where in  the  OCS;  or 

C5)  In  which  the  Secretary  finds  that 
because  of  such  activity  there  is.  or 
will  be.  a  significant  risk  of  serious 
damage,  due  to  factors  such  as  prevail- 
ing winds  and  currents,  to  the  marine 
or  coastal  envirorunent  in  the  event  of 
any  oilspill.  blowout,  or  release  of  oil 
or  gas  from  vessels,  pipelines,  or  other 
transshipment  facilities. 

(b)  "Affected  local  government" 
means  the  principal  governing  body  of 
a  locality  other  than  a  State: 

(1)  Which  is,  or  is  proposed  to  be  di- 
rectly connected  by  transporation 
facilities  to  any  artificial  island  or  in- 
stallation or  other  device  permanently 
or  temporarily  attached  to  the  seabed; 

(2)  Which  is  receiving,  or  in  accord- 
ance with  the  proposed  activity  will  re- 
ceive, oil  for  processing,  refining,  or 
transshipment  which  was  extracted 
from  the  OCS  and  transported  direct- 
ly to  such  locality  by  means  of  vessels 
or  by  a  combination  of  means  includ- 
ing vessels;  or 

(3)  Which  is  in  an  affected  State  and 
is  identified  by  the  Governor  or  that 
State  as  a  locality  in  which  there  will 
be  significant  changes  in  the  social, 
governmental,  or  economic  infrastrlTC- 
ture  resulting  from  the  proposed  de- 
velopment and  production  of  oil  and 
gas  from  the  OCS. 


(c)  "Coastal  environment"  means 
the  physical,  atmospheric,  and  biologi- 
cal components,  conditions,  and  fac- 
tors which  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  terrestrial  ecosysten 
from  the  shoreline  inward  to  the 
boundaries  of  the  coastal  zone. 

(d)  "Coastal  zone"  means  the  coastal 
waters  (including  the  lands  therein 
and  thereunder)  and  the  adjacent 
shorelands  (including  the  waters 
therein  and  thereunder),  strongly  In- 
fluenced by  each  other  and  in  proxim- 
ity to  the  shorelines  of  the  several 
coastal  States.  The  coastal  zone  in- 
cludes islands,  transition  and  interti- 
dal  areas,  salt  marshes,  wetlands,  and 
beaches.  The  coastal  zone  extends  sea- 
ward to  the  outer  limit  of  the  United 
States  territorial  sea  and  extends 
inland  from  the  shoreline  to  the 
extent  necessary  to  control  shore- 
lands,  the  uses  of  which  have  a  direct 
and  significant  impact  on  the  coastal 
waters,  and  the  inward  boundaries  of 
which  may  be  identified  by  the  several 
coastal  States,  pursuant  to  the  author- 
ity of  section  305(b)(1)  of  the  Coastal 
Zone  Management  Act  of  1972 
(CZMA)  (16  U.S.C.1454(b)(l)). 

(e)  "Correlative  rights."  when  used 
with  respect  to  lessees  of  adjacent 
tracts,  means  the  right  of  each  lessee 
to  be  afforded  an  equal  opportunity  to 
drill  for  and  produce  oil  or  gas.  or 
both,  from  a  common  source. 

(f)  "Development"  means  those  ac- 
tivities which  take  place  following  dis- 
covery of  minerals  in  paying  quanti- 
ties, including  but  not  limited  to  geo- 
physical activity,  drilling,  platform 
construction,  and  operation  of  all  di- 
rectly related  onshore  support  facili- 
ties, and  which  are  for  the  purpose  of 
ultimately  producing  the  minerals  dis- 
covered. 

(g)  "Directional  drilling"  means  the 
deviation  of  a  borehole  from  the  verti- 
cal or  from  its  normal  course  in  an  in- 
tended predetermined  direction  or 
course  with  respect  to  the  points  of 
the  compass.  Directional  drilling  shall 
not  include  deviations  made  for  the 
purpose  of  straightening  a  hole  that 
has  become  crooked  in  a  normal 
course  of  drilling  or  deviating  a  hole  at 
random  without  regard  to  compass  di- 
rection in  an  attempt  to  sidetrack  a 
portion  of  the  hole  on  account  of  me- 
chanical difficulty  in  drilling. 

(h)  "Director"  means  the  Director  of 
the  Geological  Survey,  or  a  subordi- 
nate authorized  to  act  on  the  Direc- 
tor's behalf. 

(i)  "Drilling  operations"  means 
actual  operations  including  the  physi- 
cal penetration  of  rock  to  create  a  bor- 
ehole, testing  activities  to  demonstrate 
the  capability  of  a  well  to  produce  oil 
or  gas.  and  the  completion  operations 
needed  to  mal(e  a^well  physically  able 
to  produce  oil  hrgka,  or  both. 


(J)  "Exploration"  means  the  process 
of  searching  for  minerals.  Exploration 
activities  include  but  are  not  limited 
to:  (1)  Geophysical  surveys  where 
magnetic,  gravity,  seismic,  or  other 
systems  are  used  to  detect  or  imply 
the  presence  of  such  minerals  and  (2) 
any  drilling,  whether  on  or  off  a 
known  geological  structure.  Explora- 
tion also  includes  the  drilling  of  a  well 
in  which  a  discovery  of  oil  or  natural 
gas  in  paying  quantities  is  made  and 
the  drilling  of  any  additional  well 
after  such  discovery  which  is  needed 
to  delineate  a  reservoir  and  to  enable 
the  lessee  to  determine  whether  to 
proceed  with  development  and  produc- 
tion. 

(k)  "Pair  Market  Value"  means  the 
value  of  any  mineral:  ( 1 )  Computed  at 
a  unit  price  equivalent  to  the  average 
unit  price  at  which  such  mineral  was 
sold  pursuant  to  a  lease  during  the 
period  for  which  any  royalty  or  net 
profit  share  is  accrued  or  reserved  to 
the  United  States  pursuant  to  such 
lease:  or  (2)  if  there  were  not  such 
sales,  or  if  the  Secretary  finds  that 
there  were  an  insufficient  number  of 
such  sales  to  equitably  determine  such 
value,  computed  at  the  average  unit 
price  ai  which  such  mineral  was  sold 
pursuant  to  other  leases  in  the  same 
region  of  the  OCS  during  such  period; 
or  (3)  if  there  were  no  sales  of  such 
mineral  from  such  region  during  such 
period,  or  If  the  Secretary  finds  that 
there  were  an  insufficient  number  of 
such  sales  to  equitably  determine  such 
value,  computed  at  an  appropriate 
price  determined  by  the  Secretary. 

(1)  "Governor"  means  the  Governor 
of  a  State,  or  the  person  or  entity  des- 
ignated by,  or  pursuant  to.  State  law 
to  exercise  the  powers  granted  to  a 
Governor  pursuant  to  the  Act. 

(m)  "Hearing  Officer"  means  an  em- 
ployee of  the  Geological  Survey  who  is 
delegated  the  authority  to  assess  civil 
penalties  and,  when  appropriate,  to 
recommend  the  Initiation  of  criminal 
proceedings. 

(n)  "Human  envtronment"  means 
the  physical,  social,  and  economic 
components,  conditions,  and  factors 
which  interactively  determine  the 
state,  condition,  and  quality  of  living 
conditions,  employment,  and  health  of 
those  affected,  directly  on  indirectly, 
by  activities  occurring  on  the  OCS. 

(o)  "Knowingly  and  willfully"  when 
used  with  respect  to  activities  gov- 
erned by  the  regulations  in  this  Part 
means  "intentionally."  Thus,  where  a 
reasonable  person  in  the  lessee's  posi- 
tion would  believe  that  a  particular 
result  was  substantially  certain  to 
follow  the  lessee's  action,  such  action 
shall  be  considered  an  "intentional" 
action,  and  may  be  classified  as  a 
"knowing  and  willful"  action. 

(p)  "Lease"  means  any  form  of  au- 
thorization which  is  issued  under  sec- 


tion 8  or  maintained  under  section  6  of 
the  Act  and  which  authorizes  explora- 
tion for.  and  development  and  produc- 
tion of.  minerals,  or  the  area  covered 
by  such  authorization,  whichever  is  re- 
quired by  the  context. 

(q)  "Lessee"  means  the  party  au- 
thorized by  a  lease,  or  an  approved  as- 
signment thereof,  to  explore  for  and 
develop  and  produce  the  leased  depos- 
its in  accordance  with  the  regulations 
in  this  Part.  The  term  includes  all  par- 
ties holding  such  authority  by  or 
through  the  lessee. 

(r)  "Major  Federal  Action"  means 
any  action  or  proposal  by  the  Secre- 
tary which  is  subject  to  the  provision 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(2)(C));  i.e..  an 
action  which  the  Secretary  determines 
will  have  a  significant  impact  upon  the 
quality  of  the  human  environment  re- 
quiring preparation  of  an  Envirormien- 
tal  Impact  Statement  pursuant  to  sec- 
tion 102(2MC)  of  NEPA. 

(s)  "Marine  environment"  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
which  interactively  determine  the  pro- 
ductivity, state,  condition,  and  quality 
of  the  marine  ecosystem,  including  the 
waters  of  the  high  seas,  the  contigu- 
ous zone,  transitional  and  intertidal 
areas,  salt  marshes,  and  wetlands 
within  the  coastal  zone  and  on  the 
OCS. 

(t)  "Minerals'  Includes  oil.  gas.  sul- 
phur, geopressured-geothermal  and  as- 
sociated resources,  and  all  other  min- 
erals which  are  authorized  by  an  Act 
of  Congress  to  be  produced  from 
"public  lands"  as  defined  in  subsection 
103(e)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  [43 
U.S.C.  1702(e)]. 

(u)  "OSC  Order"  means  a  formal 
numbered  Order,  issued  by  the  Direc- 
tor, that  implements  the  regulations 
in  this  Part  and  specifically  applies  to 
operations  in  an  area  Identified  in  the 
Order. 

(v)  "Operator"  means  the  Individual, 
partnership,  firm,  or  corporation 
having  control  or  management  of  op- 
erations on  the  leased  area  or  a  por- 
tion thereof.  The  operator  may  be  a 
lessee,  designated  agent  of  the  lessee, 
or  holder  of  rights  under  an  approved 
operating  agreement. 

(w)  "Outer  Continental  Shelf 
(OCS)"  means  all  submerged  lands  (1) 
which  lie  seaward  and  outside  of  the 
area  of  lands  beneath  navigable  waters 
as  defined  in  the  Submerged  Lands 
Act  (67  Stat.  29)  and  (2)  of  which  the 
subsoil  and  seabed  appertain  to  the 
United  States  and  are  subject  to  its  ju- 
risdiction and  control. 

(X)  "Pollution  contingency  plan" 
means  the  National  Multi-Agency  Oil 
and    Hazardous    Materials    Pollution 


Contingency  Plan  or  any  successor 
plan  thereto. 

(y)  "Production"  means  those  activi- 
ties which  take  place  after  the  success- 
ful completion  of  any  means  for  the 
removal  of  minerals.  Production  in- 
cludes removal  of  minerals  from  the 
discovered  accumulation,  field  oper- 
ations, transfer  of  minerals  to  shore, 
operation  monitoring,  maintenance, 
and/or  workover  drilling  and  depends 
upon  the  context  in  which  the  term  is 
used. 

(z)  "Secretary"  means  the  Secretary 
of  the  Interior  or  a  subordinate  au- 
thorized to  act  on  the  Secretary's 
behalf. 

(aa)  "Violation"  means  a  failure  to 
comply  with  any  provision  of  the  Act. 
or  a  regulation  or  order  issued  under 
the  Act.  or  any  provision  of  a  lease,  li- 
cense, or  permit  issued  pursuant  to  the 
Act. 

(bb)  "Waste  of  oil  and  gas"  means: 
(1)  Physical  waste  of  oil  and  gas;  (2) 
the  inefficient,  excessive,  or  improper 
use  of,  or  the  unnecessary  dissipation 
of.  reservoir  energy;  (3)  the  locating, 
spacing,  drilling,  equipping,  operating, 
or  producing  of  any  oil  or  gas  well  or 
wells  in  a  manner  which  causes  or 
tends  to  cause  reduction  in  the  quanti- 
ty of  oil  or  gas  ultimately  recoverable 
from  a  pool  under  prudent  and  proper 
operations  or  which  causes  or  tends  to 
cause  unnecessary  or  excessive  surface 
loss  or  destruction  of  oil  or  gas:  and  (4) 
the  inefficient  storage  of  oil. 

(cc)  "Well  reworking  operations" 
means  physical  activities  designed  to 
restore  the  capability  of  a  well  to  pro- 
duce oil  or  gas,  or  both,  in  paying 
quantities.  Reworking  operations  in- 
clude efforts  to  recomplete  a  well  In  a 
different  formation  and  the  physical 
penetration  of  formations  to  relocate 
the  borehole  of  a  well  to  a  more  ad- 
vantageous drainage  point  within  the 
same  formation. 

Jurisdiction  and  Functions 

§  250.10    JuriMliction. 

(a)  Subject  to  the  supervisory  au- 
thority of  the  Secretary,  drilling  and 
production  operations;  handling  and 
measurement  of  production;  determi- 
nation and  collection  of  rental,  royal- 
ty, and  net  profit  shares:  and.  in  gen- 
eral, all  operations  and  activities  con- 
ducted on  a  lease  by  or  on  behalf  of  a 
lessee  are  subject  to  the  regulations  in 
this  Part  and  are  under  the  Jurisdic- 
tion of  the  Director. 

(b)  In  the  exercise  of  that  jurisdic- 
tion, the  Director  is  authorized  and  di- 
rected to  act  upon  the  requests,  appli- 
cations, and  notices  submitted  under 
the  regulations  in  this  part,  and  to  re- 
quire compliance  with  applicable  laws, 
regulations,  lease  terms,  and  OCS 
Orders  so  that  all  operations  shall  be 
conducted  in  a  manner  which  will  pro- 
tect the  natural  resources  of  the  OCS 


and  result  in  the  maximum  rate  of 
production  which  J«jay  be  sustained 
without  loss  of  ultnnate  recovery  of 
the  mineral  resources  in  a  manner 
compatible  with  sound  engineering 
and  conser\'ation  practices.  The  Direc- 
tor may  issue  OCS  Orders  to  imple- 
ment the  requirements  of  the  regula- 
tions of  this  Part.  The  Director  may 
issue  other  orders,  either  written  or 
oral,  to  govern  lease  operations.  Oral 
orders  shall  be  confirmed  in  writing  as 
promptly  as  possible.  The  Director 
may  issue  other  orders  and  field  rules 
to  govern  the  development  and 
method  of  production  of  a  pool,  field, 
or  area.  Prior  to  the  issuance  of  OCS 
Orders  and  other  orders  and  field 
rules,  the  Director  may  consult  with, 
and  receive  comments  from,  lessees, 
operators,  and  other  interested  par- 
ties. Before  permitting  operations  on 
the  leased  area,  the  Director  may  re- 
quire evidence  that  a  lease  is  in  good 
standing,  that  the  lessee  is  authorized 
to  conduct  operations,  and  that  an  ac- 
ceptable bond  has  been  filed. 

9  250.11     Functiong. 

(a)  The  Director,  in  accordance  with 
the  regulations  in  this  part,  shall: 

(1)  Regulate  all  operations  conduct- 
ed under  a  lease  or  permit  and  shall 
issue  and  amend  OCS  Orders  and 
other  orders  and  field  rules  as  may  be 
necessary  and  proper  in  order  to  su- 
pervise operations  and  to  prevent 
damage  or  harm  to,  or  waste  of  any 
natural  resource  (including  any  miner- 
al deposit  in  areas  leased  or  not 
leased),  any  life  (Including  fish  and 
other  aquatic  life),  property,  or  the 
marine,  coastal,  or  human  environ- 
ment. 

(2)  Require,  on  all  new,  and  when- 
ever practicable  existing,  drilling  and 
production  operations,  the  use  of  the 
best  available  and  safest  technologies 
which  the  Director  determines  to  be 
economically  feasible,  wherever  failure 
of  equipment  would  have  a  significant 
effect  on  safety,  health,  or  the  envi- 
ronment, except  where  the  Director 
determines  that  the  incremental  bene- 
fits are  clearly  insufficient  to  justify 
the  incremental  costs  of  utilizlng|8uch 
technologies. 

(3)  Schedule  an  onsite  Inspection  at 
least  once  a  year  of  each  facility  on 
the  OCS  which  is  subject  to  any  envi- 
ronmental or  safety  regulations  pro- 
mulgated pursuant  to  the  Act.  The  in- 
spection shall  include  all  safety  equip- 
ment designed  to  prevent  or  amelio- 
rate blowouts,  fires,  spillages,  or  other 
major  accidents. 

(4)  Conduct  periodic  onsite  Inspec- 
tions without  advance  notice  to  the 
operator  of  such  facility  to  assure 
compliance  with  applicable  regula- 
tions. 

(5)  Cooijerate  with  and,  when  in  the 
Director's   judgment   it   is   necessary. 
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consult  with  or  solicit  advice  from  rel- 
evant Departments  and  *Agencies  of 
the  Federal  Government  and  affected 
States. 

(b)  The  Director  may  prescribe  or 
approve  in  writing,  or  orally  with  sub- 
sequent written  confirmation,  depar- 
tures from  the  requirements  of  OCS 
Orders  and  other  orders  and  field 
rules  issued  pursuant  to  paragraph  (a) 
of  this  section,  when  such  departures 
are  necessary  for  the  proper  control  of 
a  well,  facilitation  of  the  proper  devel- 
opment of  a  lease,  conservation  of  nat- 
ural resources,  protection  of  fish  and 
other  aquatic  life,  protection  of  prop- 
erty, or  protection  of  the  human, 
marine,  or  coastal  environment. 

§  250.12    Su.sp«n<*ion     of    operations     and 
lea.se  cancellation. 

(a)  In  addition  to  applying  the  provi- 
sions of  subsections  12(c)  and  (d)  of 
the  Act,  which  provide  for  suspensions 
of  operations  and  production  in  the  in- 
terest of  national  defense,  the  Direc- 
tor may,  if  it  is  determined  to  be  in  the 
national  interest,  approve  the  request 
of  the  lessee  for  the  suspension  of  op- 
erations or  production,  or  both,  to: 

(1)  Facilitate  proper  development  of 
the  lease,  and 

(2)  Allow  for  the  construction  or  ne- 
gotiation for  use  of  transportation 
facilities. 

(b)  Suspensions  of  operations  and 
production,  or  both,  under  paragraph 
(a)(1)  or  (2)  of  this  section  may  be  ap- 
proved for  an  initial  period,  not  to 
exceed  2  years,  and  for  succeeding  pe- 
riods of  up  to  1  year  each.  A  suspen- 
sion of  operations  or  production  shall 
terminate  prior  to  the  end  of  the 
period  originally  granted  by  the  Direc- 
tor when  the  Director  determines  that 
proper  development  of  the  lease  ceases 
to  be  facilitated  by  the  suspension  or 
when  the  Director  determines  that  cir- 
cumstances which  justified  the  grant- 
ing of  the  suspension  no  longer  exist. 
Such  termination  of  a  suspension  of 
operations  or  production  for  reasons 
other  than  the  commencement  of  pro- 
duction from  the  leasehold  shall  be  ef- 
fective ninety  (90)  days  after  receipt 
by  the  lessee  from  the  Director  of 
notice  of  such  termination. 

(c)(1)  The  Director  may  suspend  any 
operation  or  activity,  separately  as  to 
oil  and  gas  or  as  to  any*  other  mineral 
designated  in  the  suspension,  order,  or 
grant. 

(2)  The  Director  may  suspend  any 
operation  or  activity,  including  pro- 
duction, by  written  notice  to  the  lessee 
when  the  lessee  fails  to  comply  with 
applicable  law.  the  term  of  a  lease  or 
permit,  applicable  regulations.  OCS 
Orders,  or  any  other  written  order  or 
field  rule  including  orders  for  filing  of 
reports  and  well  records  or  logs  within 
the  time  specified. 
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PROPOSED  RULES 

(3)  Thie  Director  in  writing,  or  orally 
with  subsequent  written  confirmation, 
may  suspend  any  operation  or  activity, 
including  production,  to  facilitate  the 
preparation  of  environmental  impact 
statements  or  analyses  or  for  any 
other  purpose  necessary  for  the  imple- 
mentation of  the  National  Environ- 
mental Policy  Act  of  1969  (42  U.S.C. 
S  4321-4347). 

(d)(1)  The  Director  in  writing,  or 
orally  with  subsequent  written  confir- 
mation, may  suspend  any  operation  or 
activity,  including  production,  which 
in  the  Director's  judgment  threatens 
serious,  irreparable,  or  immediate 
harm  or  damage  to  life  (includingl^h 
and  other  aquatic  life),  to  property,  to 
mineral  deposits  (in  areas  leased  or 
not  leased),  or  to  the  marine;  coastal, 
or  human  environment.  The  emereen- 
cy  suspension  shall  continue  untl^ 
the  Director's  judgment,  the  thre^ 
danger  has  been  redufced  sufficienlly 
to  allow  the  operation  or  activity  to  be 
resumed  or  the  threat  or  danger  has 
terminated. 

(2)(i)  Whenever  the  Director  sus- 
pends operations,  including  produc- 
tion, under  paragraph  (d)(1)  of  this 
section,  the  Director  may  direct  the 
lessee  to  conduct  site-specific  studies, 
including  lease-or  unit-wide  studies  if 
necessary,  on  the  cause(s)  of  the 
hazard(s)  generating  the  suspensions, 
the  potential  damage  from  the 
hazard(s),  and  the  mitigating  meas- 
ures for  the  hazard(s).  The  content 
and  scope  of  the  study  or  studies  shall 
l>e  approved  or  prescribed  by  the  Di- 
rector. Prior  to  approval  of  a  study 
program,  the  Director  shall  invite 
comments  and  recommendations  from 
interested  Federal  Departments  and 
Agencies,  affected  States  and  local 
governments,  and  other  interested 
parties.  The  lessee  shall  furnish  copies 
and  all  results  of  such  studies  to  the 
Director  at  no  cost  to  the  lessor.  The 
Director  shall  make  such  results  avail- 
able to  interested  Departments  and 
Agencies  and  to  the  public. 

(ii)  On  the  basis  of  the  lessee's  study 
and  other  information  available  to  and 
identified  by  the  Director,  the  Direc- 
tor will  submit  a  report  to  the  Secre- 
tary. The  report  shall  indicate  the 
extent  of  the  damage  or  threat  and 
shall  recommend  mitigating  measures, 
if  any,  that  may  successfully  lessen 
such  damage  or  threat.  On  the  basis  of 
the  Director's  report  and  recommen- 
dations, and  such  other  advice  and  in- 
formation as  the  Secretary  deems  and 
identifies  as  relevant,  the  Secretary 
shall  require  the  lessee  to  take  appro- 
priate measures  to  mitigate  the 
damage  or  potential  damage  of  resum- 
ing operations  which  resulted  in  the 
suspension  under  paragraph  (d)(1)  of 
this  section,  as  a  condition  for  permit- 
ting the  resumption  of  exploration,  de- 
velopment, or  production  activities  on 


the  lease.  The  lessee  shall  submit, 
when  deemed  appropriate  by  the  Di- 
rector, a  new  or  amended  exploration 
or  development  and  production  plan, 
in  accordance  with  9  250.34.  The  new 
or  amended  plan  shall  Incorporate  the 
mitigating  measures  required  by  the 
Secretary.  In  establishing  the  appro- 
priate mitigating  measures,  the  Secre- 
tary will  balance  the  cost  of  the  re- 
quired mitigating  measures  against 
the  reduction  or  potential  reduction  In 
damage  to  life  (including  fish  and 
other  aquatic  life),  to  property,  to 
mineral  deposits  (in  areas  leased  or 
not  leased),  and  to  the  marine,  coastal, 
or  human  environment. 

(iii)  If  the  lessee  cannot  comply  with 
the  conditions  established  by  the  Sec- 
retary for  ending  the  suspension  of  op- 
erations on  the  lease,  or  if  the  Secre- 
tary determines  that  adequate  protec- 
tion from  serious,  irreparable.or  imme- 
diate harm  or  damage  to  life  (includ- 
ing fish  and  other  aquatic  life),  prop- 
erty, mineral  deposits  (leased  and  not 
leased),  or  to  the  marine,  coastal,  or 
human  environment,  will  not  be  pro- 
vided by  the  mitigating  measures,  the 
Secretary  may  leave  the  suspension  in 
effect. 

(iv)  In  no  case  may  the  Secretary 
leave  the  suspension  in  effect  for  more 
than  5  years  from  the  date  of  notifica- 
tion to  the  lessee  of  the  suspension. 
Thereafter,  the  Secretary  must  lift 
the  suspension  or  cancel  the  lease  pur- 
suant to  subsection  5  (c)  or  (d)  of  the 
Act. 

(e)(1)  The  Secretary  may  terminate 
the  suspension  and  cancel  the  lease 
pursuant  to  this  section,  when: 

(i)The Secretary  has  given  the  lessee 
a  reasonable  length  of  time,  which 
shall  not  be  more  than  6  months  from 
the  date  of  the  decision  of  the  Secre- 
tary, to  comply  with  the  conditions  es- 
tablished by  the  Secretary  for  the  ap- 
proval of  resumption  of  activities  on 
the  lease;  or 

(ii)  The  Secretary  determines  that 
the  threat  or  damage  will  not  disap- 
pear or  decrease  to  an  acceptable 
extent  within  a  reasonable  period  of 
time,  and  the  Secretary  determines 
that  the  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  or  permit  in  force.  In 
making  the  determination,  ttie  Secre- 
tary shall  weigh  the  value  to  the  Na- 
tion's economy  of  the  resources  lost 
against  the  probable  damage  from  the 
hazard  assuming  appropriate  mitigat- 
ing measures  are  taken. 

(2)  Cancellation  of  a  lease  pursuant 
to  this  section  will  become  effective 
only  after  the  affected  lessee  has  been 
given  notice  and  an  opportunity  for 
hearing. 

(3)  Cancellation  of  a  lease  pursuant 
to  this  section  shall  not  occur  unless 
the  operation  or  activity  in  question 
under  the  lease  or  permit  has  been 


under  suspension  or  temporary  prohi- 
bition, with  due  extension  of  the  lease 
term,  either  for  a  continuous  period  of 
5  years,  or  for  a  lesser  period  of  time 
upon  the  request  of  the  lessee  if  the 
Secretary  determines  that  cancellation 
of  the  lease  is  in  the  national  Interest. 
If  a  lease  Is  cancelled  under  this  sec- 
tion, the  lessee  shall  be  entitled  to 
compensation  pursuant  to  the  provi- 
sions of  paragraph  (h)  of  this  section. 

(f)  If  the  Secretary  determines  that 
any  activity  proposed  under  an  explo- 
ration plan  would  probably  cause  seri- 
ous harm  or  damage  to  life  (including 
fish  and  other  aquatic  life),  to  proper- 
ty, to  any  mineral  (in  areas  leased  or 
not  leased),  to  the  national  security  or 
defense  or  to  the  marine,  coastal,  or 
human  environment,  and  such  pro- 
posed activity  cannot  be  modified  so  as 
to  avoid  such  conditions,  then  the  Sec- 
retary may,  subject  to  subparagraph 
5(a)(2)(B)  of  the  Act,  cancel  such  lease 
pursuant  to  subsection  5  (c)  or  (d)  of 
the  Act,  and  the  lessee  shall  be  enti- 
tled to  compensation  pursuant  to 
paragraph  (h)  of  this  section. 

(g)(1)  Whenever  the  owner  of  a  lease 
fails  to  submit  a  development  and  pro- 
duction plan  pursuant  to  30  CFR  Part 
250.34-2,  the  lease  may  be  cancelled 
pursuant  to  subsection  5  (c)  or  (d)  of 
the  Act  and  the  lessee  shall  not  be  en- 
titled to  compensation. 

(2)  Whenever  the  owner  of  a  lease 
fails  to  comply  with  an  approved  de- 
velopment and  production  plan,  In- 
cluding required  modification  or  revi- 
sions, the  lease  may  be  cancelled  pur- 
suant to  subsection  5  (c)  or  (d)  of  the 
Act,  and  the  lessee  shall  not  be  enti- 
tled to  compensation. 

(3)  Whenever  a  development  and 
production  plan  is  disapproved  be- 
cause of  a  failure  to  demonstrate  com- 
pliance with  the  requirements  of  the 
Act  or  other  applicable  Federal  law, 
including  the  air  quality  regulations 
prescribed  by  the  Secretary  pursuant 
to  section  5(a)<8)  of  the  Act.  or  for  a 
lease  issued  after  approval  of  a  coastal 
zone  management  program  pursuant 
to  the  Coastal  Zone  Management  Act 
of  1972  (16  U.S.C.  1455),  because  the 
lessee  does  not  receive  concurrence  by 
such  State  pursuant  to  section 
307(c)(3MB)(l)  or  (II)  of  the  Coastal 
Zone  Management  Act  of  1972  and  the 
Secretary  of  Commerce  does  not  make 
the  finding  authorized  by  section 
307(c)(3)(B)(lll)  of  the  Coastal  Zone 
Management  Act  of  1972.  the  lessee 
shall  not  be  entitled  to  compensation. 

(4)  Whenever  a  development  and 
production  plan  is  disapproved  for  a 
lease  issued  before  approval  of  a  coast- 
al zone  management  program  pursu- 
ant td  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  }  1455)  and  such 
approval  occurs  after  the  lessee  has 
submitted  a  plan,  because  the  lessee 
does  not  receive  concurrence  by  such 
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State  pursuant  to  section 
307(c)(3)(B)(i)  or  (Ii)  of  the  Coastal 
Zone  Management  Act  of  1972  and  the 
Secretary  of  Commerce  does  not  make 
the  finding  authorized  by  section 
307(c)(3)(B)(iIi)  of  the  Coastal  Zone 
Management  Act  of  1972.  or  If  the  Sec- 
retary determines  due  either  to  excep- 
tional geological  conditions  in  the 
lease  areas,  exceptional  resource 
values  in  the  marine  or  coastal  envi- 
ronments, or  other  exceptional  cir- 
cumstances, that  Implementation  of 
the  plan  would  probably  cause  serious 
harm  or  damage  either  to  life,  proper- 
ty, mineral  deposits,  national  security 
or  defense,  or  to  the  human,  marine  or 
coastal  environments;  the  threat  of 
harm  or  damage  will  no  disappear  or 
decrease  to  an  acceptable  extent 
within  a  reasonable  period  of  time; 
and  the  advantages  of  disapproving 
the  plan  outweigh  the  advantages  of 
development  and  production: 

(I)  The  term  of  the  lease  shall  be 
duly  extended  and,  at  any  time  within 
5  years  after  such  disapproval,  the 
lessee  may  reapply  for  approval  of  the 
same  or  a  modified  plan,  and  the  Di- 
rector shall  approve,  disapprove,  or  re- 
quire maodifications  of  such  plan  In 
accordance  with  the  provisions  of  30 
CFR  250.34-2  (b)  through  (h);  and 

(ii)  Upon  expiration  of  the  5-year 
period  described  in  paragraph  (g)(4)(i) 
of  this  section,  or,  in  the  Secretary's 
discretion,  at  an  earlier  time  upon  re- 
quest of  the  lessee,  if  the  Director  has 
not  approved  a  plan,  the  Secretary 
shall  cancel  the  lease,  and  the  lessee 
shall  be  entitled  to  compensation  pur- 
suant to  paragraph  (h)  of  this  section. 

(ill)  The  Secretary  may,  at  any  time 
within  the  5— year  period  described  in 
paragraph  (gK4)(I)  of  this  section,  re- 
quire the  lessee  to  submit  a  develop- 
ment and  production  plan  for  approv- 
al, disapproval,  or  modification.  If  the 
lessee  fails  to  submit  a  required  plan 
expeditiously  and  in  good  faith,  the 
Secretary  shall  find  that  the  lessee 
has  not  been  prompt  and  efficient  in 
pursuant  obligations  under  the  lease, 
and  the  Secretary  shall  Immediately 
Initiate  procedures  to  cancel  such 
lease  under  the  provisions  of  subsec- 
tion 5(c)  or  (d)  of  the  Act,  and  the 
lessee  shall  not  be  entitled  to  compen- 
sation. 

(h)  Cancellation  of  a  lease  under 
paragraphs  (e),  (f )  and  (gH4HU)  of  this 
section  shall  entitle  the  lessee  to  re- 
ceive such  compensation  as  the  lessee 
shows  the  Director  as  being  equal  to 
the  lesser  of: 

(1)  The  fair  value  of  the  cancelled 
rights  as  of  the  date  of  cancellation, 
taking  account  of  both  anticipated 
revenues  from  the  lease  and  anticipat- 
ed costs,  including  costs  of  compliance 
with  all  applicable  regulations  and  op- 
erating orders,  liability  for  cleanup 
costs  or  damages,  or  both,  in  the  case 
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of  an  ollsplll,  and  all  other  costs  rea- 
sonably anticipated  on  the  lease;  or 

(2)  The  excess,  if  any,  over  the  les- 
see's revenues,  from  the  lease  (plus  in- 
terest thereon  from  the  date  of  receipt 
to  date  of  reimbursement)  of  all  con- 
sideration paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  Issuance  of  such  lease 
and  In  connection  with  exploration  or 
development,  or  both,  pursuant  to  the 
lease  (plus  interest  on  such  considera- 
tion and  such  expenditures  from  date 
of  .payment  to  date  of  reimbursement), 
except  that: 

(I)  With  respect  to  leases  Issued 
before  enactment  of  the  Act,  such 
compensation  shall  be  equal  to  the 
amount  specified  In  paragraph  (hXl) 
of  this  section;  and 

(ID  In  the  case  of  jointly  held  leases 
which  are  cancelled  due  to  the  failure 
of  one  or  more  partners  to  exercise 
due  diligence,  the  limocent  parties 
shall  have  the' right  to  seek  damages 
for  such  loss  from  the  responsible 
party  or  parties  and  the  right  to  ac- 
quire the  Interests  of  the  negligent 
party  or  parties  and  be  issued  the 
lease  in  question. 

250.13    Temporary  approvals. 

Whenever  the  regulations  In  this 
Part  other  than  §  250.34  require  a 
lessee  to  obtain  approval  of  the  Direc- 
tor, the  lessee  may  make  an  oral  or 
telegraphic  request  for  such  approval, 
and  the  Director  may  give  temporary 
approval,  provided  that  the  transac- 
tion shall  be  immediately  confirmed  in 
the  manner  otherwise  required  by  the 
regulations  in  this  part. 

S  250.15    Drilling     and     abandonment     of 
wells. 

(a)  The  Director  shall  require  drill- 
ing In  accordance  with  a  plan  pre- 
scribed or  approved  by  the  Director. 
The  Director  shall  require  the  plug- 
ging or  abandonment  of  any  well 
which  is  no  longer  used  or  which  the 
Director  determines  Is  no  longer 
useful. 

(b)  Upon  failure  to  secure  compli- 
ance with  the  requirements  of  para- 
graph (a)  of  this  section,  the  Director 
may  perform  the  work  at  the  expense 
of  the  lessee. 

S  250.16    Well   potentials  and   permissible 
flow. 

(a)  The  lessee  shall  produce  any  oil 
or  gas,  or  both,  obtained  pursuant  to 
an  approved  development  and  produc- 
tion plan,  at  rates  consistent  with  any 
rule  or  order  issued  by  the  President 
In  accordance  with  any  provision  of 
law. 

(b)  If  no  rule  or  order  referred  to  in 
paragraph  (a)  of  this  section  has  been 
issued,  the  lessee  shall  produce  such 
oil  or  gas,  or  both,  at  rates  consistent 
with  any  regulation  promulgated  by 
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the  Secretary  of  Energy  designed  to 
assure  the  maximum  rate  of  produc- 
tion which  may  be  sustained  without 
loss  of  ultimate  recovery  of  oil  or  gas, 
or  both,  under  sound  engineering  and 
economic  principles  and  which  is  safe 
for  the  duration  of  the  activity  cov- 
ered by  the  approved  plan.  The  Direc- 
tor may  allow  the  lessee  to  vary  the 
rate  if  the  Director  determines  a  vari- 
ance is  necessary. 

§250.17    Well  spacing. 

The  Director  Is  authorized  to  ap- 
prove well  spacing  programs  necessary 
for  proper  development,  giving  consid- 
eration to  the  following:  the  location 
of  drilling  platforms;  the  geological 
and  reservoir  characteristics  of  the 
field:  the  number  of  wells  that  can  be 
economically  drilled:  the  protection  of 
correlative  rights:  and  minimizing  un- 
reasonable interference  with  other 
uses  of  the  OCS. 

§  250.18    Right  of  us«  and  easement. 

(a)  In  addition  to  the  rights  and 
privileges  granted  to  a  lessee  under 
any  lease  issued  or  maintained  under 
the  Act.  the  Director  may  grant  ay 
lessee,  subject  to  conditions  as  the  Di-/ 
rector  may  prescribe,  the  right  of  use 
or  an  easement  to  construct  and  main- 
tain platforms,  artificial  islands,  and 
all  installations  and  other  devices  per- 
manently or  temporarily  attached  to 
the  seabed,  which  are  used  for  carry- 
ing out  exploration,  development,  and 
production  activities,  including  but  not 
limited  to  drilling,  producing,  treating, 
handling,  and  storing  production  and 
the  housing  of  personnel  engaged  not 
only  in  operations  and  activities  on 
the  lease  on  which  the  platform,  arti- 
ficial island,  or  installation  or  other 
device  permanently  or  temporarily  at- 
tached to  the  seabed  is  situated,  but 
for  the  conduct  of  operations  on  any 
other  lease  whether  State  or  Federal. 

(b)(1)  The  Director  may  grant  to  the 
holder  of  a  Federal  or  State  lease  a 
right  of  use  or  an  easement  to  con- 
struct and  maintain  platforms,  artifi- 
cial islands,  and  all  installations  and 
other  devices  permanently  or  tempo- 
rarily attached  to  the  seabed  on  areas 
of  the  OCS.  near  or  adjacent  to  the 
leased  area,  for:  exploration  and  devel- 
opment activities  using  directionally 
drilled  wells  bottomed  under  the 
leased  area:  for  producing  and  rework- 
ing such  wells:  and  for  handling,  treat- 
ing, and  storing  the  production  there- 
from. 

(2)  A  right  of  use  or  easement,  if  on 
an  area  subject  to  any  lease  issued  or 
maintained  under  the  Act,  shall  be 
granted  only  after  the  holder  of  the 
lease  has  been  notified  and  afforded 
an  opportunity  to  comment  on  the  ap- 
plication. Any  right  of  use  or  easement 
shail  be  exercised  only  in  a  manner 
which  does  not  interefere  unreason- 
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ably    with    operations    of    the    lessee 
under  the  lease. 

(c)(1)  In  addition  to  the  rights  and 
privileges  granted  to  a  Federal  lessee 
under  any  lease  issued  or  maintained 
under  the  Act.  the  Director  may  grant, 
subject  to  conditions  as  the  Director 
may  prescribe,  a  holder  of  a  Federal 
lease,  the  right  of  use  or  easement  to 
construct  and  maintain  pipelines  on 
areas  of  the  OCS  which  are  construct- 
ed, owned,  and  maintained  by  the 
lessee,  and  used  for:  Moving  produc- 
tion to  a  central  point  for  gathering, 
treating,  storing,  or  measuring:  deliv- 
ery of  production  to  a  point  of  sale;  de- 
livery of  production  to  a  pipeline  oper- 
ated by  a  transportation  company:  or 
moving  fluids  in  connection  with  lease 
operations  such  as  for  injection  or 
processing  purposes. 

(2)  Subject  to  the  requirements  of 
section  5(e)  of  the  Act.  the  Director  is 
authorized  to  approve  an  offshore  or 
onshore  location  for  the  uses  or  the 
delivery  point  described  in  paragraph 
(c)(1)  of  this  section. 

(3)  The  right  of  use  or  easement  for 
pipelines  across  areas  covered  by  a 
lease  issued  or  maintained  under  the 
Act  shall  be  granted  only  after  the 
lessee  under  such  a  lease  has  been  no- 
tified by  the  applicant  and  afforded  an 
opportunity  to  comment  on  the  appli- 
cation. Any  such  right  of  use  or  ease- 
ment shall  be  exercised  only  in  a 
manner  which  does  not  interfere  un- 
reasonably with  operations  of  the 
lessee  under  such  lease. 

(4)  The  foregoing  right  of  use  or 
easement  shall  not  apply  to  pipelines 
used  for  transporting  oil,  gas,  or  other 
production  after  its  custody  has  been 
transferred  to  a  purchaser  or  carrier 
as  provided  for  in  subsection  5(e)  of 
the  Act  and  regulations  In  43  CFR 
Part  3300. 

(d)  Unless  exempted  by  the  Federal 
Energy  Regulatory  Commission,  every 
permit,  license,  easement,  or  other 
grant  of  authority  by  the  Director  for 
the  transportation  by  pipeline  of  oil  or 
gas  on  or  across  the  OCS  shall  require 
that  the  pipeline  be  operated  in  ac- 
cordance with  the  following  competi- 
tive principles: 

(1)  The  pipeline  must  provide  open 
and  nondiscriminatory  access  to  both 
owner  and  nonowner  shippers;  and 

(2)(1)  Upon  the  specific  request  of 
one  or  more  owner  or  nonowner  ship- 
pers able  to  provide  a  guaranteed  level 
of  throughput  on  the  condition  that 
the  shipper  or  shippers  requesting  ex- 
pansion shall  be  responsible  for  bear- 
ing their  proportionate  share  of  the 
costs  and  risks  related  thereto,  the 
Federal  Energy  Regulatory  Commis- 
sion may,  upon  finding,  after  a  full 
hearing  and  with  due  notice  thereof  to 
the  Interested  parties,  that  such  ex- 
pansion is  within  technological  limits 
and  economically  feasible  order  a  sub- 


sequent expansion  of  throughput  ca- 
pacity of  the  pipeline. 

(ID  The  requirements  of  paragraph 
(d)(2)(l)  of  this  section  shall  not  apply 
to  any  such  grant  of  authority  ap- 
proved or  Issued  for  the  Gulf  of 
Mexico  or  the  Santa  Barbara  Channel. 

(e)  Once  a  right  of  use  or  easement 
has  been  exercised,  the  right  shall 
continue,  even  beyond  the  termination 
of  any  lease  on  which  It  may  be  situ- 
ated, so  long  as  the  Director  deter- 
mines that  the  right  of  use  or  ease- 
ment Is  maintained  by  the  holder  of 
the  right  and  serves  the  purpose  speci- 
fied In  the  grant.  If  the  grant  extends 
beyond  the  termination  of  any  lease 
on  which  the  right  of  use  or  easement 
may  be  situated,  the  rights  of  all  sub- 
sequent lessees  shall  be  subject  to 
such  right  of  use  and  easement. 

(f )  Upon  termination  by  the  Director 
of  a  right  of  use  or  easement,  the 
grantee  shall  remove  or  otherwise  dis- 
pose of  all  platforms,  artificial  islands, 
and  all  installations  and  other  devices 
permanently  or  temporarily  attached 
to  the  seabed,  or  pipelines,  and  restore 
the  premises  to  the  satisfaction  of  the 
Director.  However,  a  pipeline  may  be 
abandoned  in  place  as  long  as  the  Di- 
rector determines  that  It  does  not  con- 
stitute a  navigational  or  other  hazard. 

§  250.19    Platform*  and  pipelines. 

(a)(1)  The  Director  Is  authorized  to 
approve  all  the  features  in  the  design, 
fabrication,  and  plan  of  Installation  of 
all  platforms,  artificial  islands,  and  in- 
stallations and  other  devices  perma- 
nently or  temporarily  attached  to  the 
seabed  as  a  condition  of  the  granting 
of  a  right  of  use  and  easement  under 
$250.18  (a)  and  (b),  or  authorized 
under  any  lease  issued  or  maintained 
under  the  Act. 

(2)  The  Director  Is  authorized  to  re- 
quire that  lessees  maintaining  plat- 
forms, artificial  Islands,  and  Installa- 
tions and  other  devices  permanently 
or  temporarily  attached  to  the  seabed, 
which  are  equipped  with  helicopter 
landing  sites  and  refueling  facilities, 
provide  the  use  of  such  facilities  for 
helicopters  employed  by  the  Depart- 
ment of  the  Interior  In  the  supervision 
of  operations  on  the  OCS. 

(3)  The  lessee  shall  be  reimbursed 
for  costs  which  the  Director  has  deter- 
mined were  justifiably  Incurred  In  con- 
nection with  the  use  of  such  facilities 
by  helicopters  employed  by  the  De- 
partment of  the  Interior. 

(b)  The  Director  Is  authorized  to  ap- 
prove all  the  features  in  the  design, 
construction,  and  plan  of  Installation 
of  all  pipelines  as  a  condition  of  the 
granting  of  a  right  of  use  or  easement 
under  S  250.18(c)  or  authorized  under 
any  lease  issued  or  maintained  under 
the  Act. 


S  250.21     Reduction  of  royalty  or  net  profit 
■hare. 

(a)  In  order  to  promote  increased 
production  on  the  lease  area  through 
direct,  secondary,  or  tertiary  recovery 
means,  the  Director  may  reduce  or 
eliminate  any  royalty  or  net  profit 
share  on  the  entire  leasehold,  or  on 
any  deposit,  tract,  or  portion  thereof 
segregated  for  royalty  purposes. 

(b)  An  application  for  relief  under 
paragraph  (a)  of  this  section  shall  be 
filed  in  triplicate  with  the  Director. 

(c)  An  application  for  relief  under 
paragraph  (a)  of  this  section  must  con- 
tain: the  serial  number  of  the  lease; 
the  name  of  the  title  holder  of  record; 
a  description  of  the  area  included  In 
the  lease;  the  number,  location,  and 
status  of  each  well  that  has  been 
drilled;  a  tabulated  statement  for  each 
month,  covering  a  period  of  not  less 
than  6  months  prior  to  the  date  of 
filing  the  application,  of  the  aggregate 
amount  of  minerals  subject  to  royalty 
or  net  profit  share  computed  in  ac- 
cordance with  the  lease  and  applicable 
regulations.  Every  application  must 
also  contain  a  detailed  statement  of: 
The  expenses  and  costs  of  operating 
the  entire  lease;  the  Income  from  the 
sale  of  any  leased  products;  and  all 
other  facts  tending  to  show  whether 
the  wells  can  be  successfully  operated 
under  the  royalty  or  net  profit  share 
fixed  In  the  lease.  Full  Information 
shall  be  furnished  as  to  whether  royal- 
ties or  payments  out  of  production  are 
paid  to  anyone  other  than  the  United 
States,  the  amounts  so  paid,  and  ef- 
forts made  to  reduce  them.  The  appli- 
cant must  also  file  agreements  of  the 
holders  of  the  lease  and  of  royalty 
holders  to  a  reduction  of  all  other  roy- 
alties from  the  leasehold  to  an  aggre- 
gate not  In  excess  of  one  half  the  re- 
vised Government  royalty  or  net 
profit  share. 

Requirements  for  Lessees 

§2.'S0.30    l.ease   terms,   regulations,   waste, 
damage,  and  safety. 

(a)  The  lessee  shall  comply  with  the 
terms  of  applicable  laws,  regulations, 
the  lease  terms,  OCS  Orders,  and 
other  written  or  oral  orders  of  the  Di- 
rector. All  oral  orders  shall  be  effec- 
tive when  Issued  and  are  to  be  con- 
firmed in  writing  as  promptly  as  possi- 
ble. 

(b)  The  lessee  shall  conduct  oper- 
ations on  a  lease  in  a  manner  that 
does  not.  in  the  opinion  of  the  Direc- 
tor, threaten  harm  or  damage  to  life 
(including  fish  and  other  aquatic  Life), 
to  property,  to  any  mineral  deposits 
(in  areas  leased  or  not  leased),  or  to 
the  marine,  coastal,  or  human  environ- 
ment and  shall  take  all  necessary  pre- 
cautions to  prevent  such  harm  or 
damage. 
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(c)  The  lessee  shall  use  on  all  new 
drilling  and  production  operations 
and,  whenever  practicable,  on  existing 
operations,  the  best  available  and 
safest  technologies  the  Director  deter- 
mines to  be  economically  feasible, 
wherever  failure  of  equipment  would 
have  a  significant  effect  on  safety, 
health,  or  the  environment,  unless  the 
Director  determines  that  the  incre- 
mental benefits  are  clearly  insufficient 
to  justify  the  Incremental  costs  of  uti- 
lizing such  technologies. 

§  250.31     Designation  of  operator. 

In  all  cases  where  operations  are  not 
conducted  by  the  owner  of  record,  but 
are  conducted  under  authority  of  an 
unapproved  operating  agreement,  as- 
signment, or  other  arrangement,  a 
"designation  of  operator"  shall  be  sub- 
mitted to  the  Director,  prior  to  com- 
mencement of  operations,  in  a  manner 
and  form  approved  by  the  Director. 
Such  designation  will  be  accepted  as 
authority  for  the  operator  or  the  oper- 
ator's local  representative  to  act  on 
behalf  of  the  lessee  to  fulfill  the  obli- 
gations of  the  lessee  and  to  sign  any 
papers  or  reports  required  under  the 
regulations  in  this  part.  All  changes  of 
address  and  any  termination  of  the  au- 
thority of  the  operator  shall  be  report- 
ed immediately.  In  writing,  to  the  Di- 
rector. In  case  of  such  termination  or 
in  the  event  of  a  controversy  between 
the  lessee  and  the  designated  opera- 
tor, the  operator.  If  in  possession  of 
the  lease,  will  be  required  to  protect 
the  Interests  of  the  lessor. 

S  250.32     Local  agent 

When  required  by  the  Director,  the 
lessee  shall  designate  a  representative 
empowered  to  receive  notices  and 
comply  with  orders  of  the  Director 
issued  pursuant  to  the  regulations  in 
this  part.    ,=! 

§250.33    Drilling    and    producing    obliga- 
tions, 

(a)  The  lessee  shall  drill  and  produce 
the  wells  that  the  Director  may  ap- 
prove or  require  in  order  to  obtain 
prompt  and  efficient  exploration  for, 
and  development  and  production  of  oil 
and  gas  from  the  lease. 

(b)  The  lessee  shall  drill  and  produce 
the  wells  the  Director  determines  are 
necessary  to  protect  the  lessor  from 
loss  by  reason  of  production  on  other 
properties,  or,  with  the  consent  of  the 
Director,  shall  pay  a  sum  determined 
by  the  Director  as  adequate  to  com- 
pensate the  lessor  for  the  lessee's  fail- 
ure to  drill  and  produce  any  well.  Pay- 
ment of  that  sum  shall  be  considered 
as  the  equivalent  of  production  in 
paying  quantities  for  the  purpose  of 
extending  the  lease  term. 

(c)  The  lessee  shall  pay  the  rental 
and  the  amount  or  value  of  production 
determined  by  the  Director  as  accru- 
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Ing  to  the  lessor  as  royalty  or  net 
profit  share.  > 

§  250.34    Exploration,     development     and 
production  plans.  [Reserved] 

§  250.35    Effect  of  drilling  or  well  rework- 
ing on  lease  term. 

(a)  Drilling  or  well  reworking  oper- 
ations on  a  leased  area  which  have 
been  approved  pursuant  to  the  regula- 
tions in  this  part  shall  continue  the 
lease  in  effect  so  long  as  the  drilling  or 
reworking  operations  are  commenced 
before  the  expiration  of  the  lease 
term,  and  are  promptly  and  efficiently 
conducted.  No  time  lapse  In  drilling  or 
well  reworking  activities  of  greater 
than  90  days  shall  be  deemed  to  be 
prompt  and  efficient  unless  the  lease 
has  been  suspended  pursuant  to 
§  250.12(c). 

(b)  The  provisions  of  this  section  do 
not  affect  the  lessee's  obligation  to 
obtain  the  Director's  prior  approval  of 
a  plan  of  exploration,  or  a  plan  of  de- 
velopment and  production,  or  of  a 
notice  of  intention  to  drill  or  rework  a 
well,  or  of  complying  with  the  other 
provisions  of  the  regulations  in  this 
part. 

§  250.36    Applications  for  permit  to  drill, 
deepen,  or  plug  back. 

(a)  Applications  for  permits  to  drill, 
deepen,  or  plug  back  must  be  filed  in 
triplicate  on  Form  9-331C.  Prior  to 
commencing  such  operations,  approval 
must  be  received  from  the  Director  in 
writing. 

(b)(1)  An  application  for  a  permit  to 
drill  must  Include  the  following:  Sur- 
face location  and  projected  bottom- 
hole  location,  in  feet,  from  the  lease 
boundaries;  elevation  of  the  derrick 
floor;  water  depth;  depth  to  which  the 
well  is  proposed  to  be  drilled;  estimat- 
ed depths  to  the  top  of  significant 
markers;  depths  at  which  water,  oil. 
gas,  and  mineral  deposits  are  expected; 
the  proposed  blowout-prevention  and 
casing  program  including  the  size, 
weight,  grade,  and  setting  depth  of 
casing:  the  pressure  rating  of  blowout 
prevention  equipment  and  the  quanti- 
ty of  cement  to  be  used  together  with 
all  other  Information  specified  on 
Form  9-33 IC.  Information  shall  also 
be  furnished  relative  to:  The  proposed 
plan  for  drilling  other  wells  from  the 
same  platform:  for  coring  at  specified 
depths;  and  for  electrical  and  other 
logging,  together  with  any  other  infor- 
mation required  by  the  Director. 

(2)  At  least  two  copies  of  the  applica- 
tion shall  be  accompanied  by:  A  certi- 
fied plat  drawn  to  a  scale  of  2,000  feet 
to  the  inch,  showing  the  surface  and 
subsurface  location  of  the  well  to  be 
drilled  and  all  wells  previously  drilled 
in  the  vicinity  for  which  information 
is  available;  and  all  other  information 
specified  In  §  250.34  to  the  extent  that 
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the  information  is  not  included  in  the 
application  or  previously  furnished. 

(c)  An  application  for  a  permit  to 
deepen  or  plug  back  must  include  the 
following:  The  present  status  of  the 
well,  including  the  production  string 
or  last  string  of  casing:  well  depth: 
present  productive  zones  and  produc- 
tive capability:  other  pertinent  mat- 
ters: and  the  justification  for  and  de- 
tails of  the  proposed  work. 

9250.37     Marking     platforms,     atructurea, 
and  wells. 

The  lessee  shall  mark  each  drilling 
platform  or  structure.  Markings  shall 
conform  to  the  name  of  the  lessee  or 
of  the  operator,  the  name  of  the  area, 
the  block  number  and  designation. 
Markings  are  to  use  letters  and  figures 
that  are  not  less  than  12  inches  in 
height  and  are  to  be  placed  on  diag- 
onal comers  of  the  platform  or  struc- 
ture. E^ach  well  is  to  be  clearly  identi- 
fied by  a  sign  containing  the  well 
number,  lessee's  name,  and  the  OCS 
lease  number.  The  lessee  shall  take  all 
necessary  means  and  precautions  to 
preserve  these  markings  and  signs  in 
good  repair. 

§  250.38     Well  records. 

(a)  The  lessee  shall  keep,  at  field 
headquarters  or  other  locations  conve- 
niently available  to  the  Director,  accu- 
rate and  complete  records  for  each 
well  of  all  well  operations,  including: 
Production,  drilling,  logging,  direction- 
al well  surveys,  casing,  perforating, 
safety  devices,  redrilling.  deepening, 
repairing,  cementing,  alterations  to 
casing,  plugging,  and  abandoning.  The 
records  shall  contain:  a  description  of 
any  unusual  malfunction,  condition,  or 
problem:  all  the  formations  penetrat- 
ed: the  content  and  character  of  oil, 
gas.  and  other  mineral  deposits  and 
water  in  each  formation:  the  kind, 
weight,  size,  grade,  and  setting  depth 
of  casing:  and  any  other  pertinent  in- 
formation. 

(b)(1)  Upon  request  of  the  Director, 
the  lessee  shall  immediately  transmit 
copies  of  records  of  any  of  the  well  op- 
erations specified  in  paragraph  (a)  of 
this  section.  In  any  event,  the  lessee 
shall,  within  30  days  after  completion 
of  any  well,  transmit  to  the  Director 
duplicate  copies  of  the  records  of  all 
operations  on  or  attached  to  Form  9- 
330.  When  operations  are  suspended, 
the  lessee  shall,  within  30  days  after 
the  suspension  or  completion  of  any 
further  operations,  transmit  to  the  Di- 
rector duplicate  copies  of  the  records 
of  all  operations  conducted  during  the 
suspension  on  or  attached  to  Form  9- 
330  or  Form  9-331,  as  appropriate. 

(2)  Upon  request  by  the  Director, 
the  lessee  shall  submit  paleontological 
reports  identifying  microscopic  fossils 
by  depth  unless  washed-well  samples, 
normally  maintained  by  the  lessee  for 
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paleontological  determinations,  are 
made  available  to  the  Director  for  in- 
spection. 

(3)  Upon  request  of  the  Director,  the 
lessee  shall  furnish  copies,  in  a 
manner  and  form  prescribed  by  the 
Director,  of  the  dally  drilling  report 
and  a  plat  showing  the  location,  desig- 
nation, and  status  of  all  wells  on  the 
leased  lands. 

(4)  Upon  request  of  the  Director,  the 
lessee  shall  furnish  legible,  exact 
copies  of  service  company  reports  on 
cementing,  perforating.  acidizing, 
analyses  of  cores,  or  other  similar  serv- 
ices. 

(c)  The  lessee  shall  submit  any  other 
reports  and  records  of  operations, 
when  required  by  the  Director,  and  in 
the  manner  and  form  prescribed  by 
the  Director. 

$  250.39    Samples,  tests,  and  surveys. 

(a)  The  lessee  shall  make  adequate 
tests  or  surveys,  in  a  manner  accept- 
able to  the  Director  and  without  cost 
to  the  lessor,  to  determine:  the  reser- 
voir energy:  the  presence,  quantity, 
and  quality  of  oil.  gas.  sulphur,  other 
mineral  deposits,  or  water;  the  amount 
and  direction  of  deviation  of  any  well 
from  the  vertical;  or  the  formation, 
casing,  tubing,  or  other  pressures. 

(b)  The  lessee  shall  take  formation 
samples  or  cores  to  determine  the 
identity  fluid  content,  and  character 
of  any  formation,  in  accordance  with 
requirements  prescribed  by  the  Direc- 
tor in  the  approval  of  the  notice  to 
drill  or  redrill  any  well. 

§  250.40     Directional  survey 

(a)  An  angular  deviation  and  direc- 
tional survey  shall  be  made  from  the 
surface  of  the  total  depth  of  each  well. 

(b)  The  Director,  at  the  request  of 
an  ovirner  of  an  adjoining  lease,  may 
furnish  a  copy  of  the  directional 
survey  to  the  owner  of  an  adjoining 
lease. 

9  250.41     Control  of  wells. 

(aXl)  The  lessee  shall  take  all  neces- 
sary precautions  to  keep  any  well 
t)eing  drilled  under  control  at  all 
times.  The  lessee  shall  utilize  only  per- 
sonnel trained  and  competent  to  drill 
and  operate  such  wells,  and  shall  uti- 
lize and  maintain  materials  and  prop- 
erly designed  pressure  fittings  and 
equipment  necessary  to  assure  the 
^  safety  of  operating  conditions  and  pro- 
cedures. Casing,  cementing,  drilling 
mud.  and  blowout  prevention  pro- 
grams shall  take  into  account  the 
depths  at  which  various  fluid  or  min- 
eral-bearing formations  are  expected 
to  l)e  penetrated,  the  formation  frac- 
ture gradients  and  pressures  expected 
to  be  encountered,  and  other  pertinent 
geologic  and  engineering  data  and  in- 
formation about  the  area. 


(2)  The  lessee  shall  case  and  cement 
all  wells  with  a  sufficient  number  of 
strings  of  casing  in  a  manner  neces- 
sary to:  prevent  release  of  fluids  from 
any  stratum  through  the  well  l)ore  (di- 
rectly or  indirectly)  into  the  sea;  pre- 
vent communication  between  separate 
hydrocarbon-l)earing  strata  (except 
such  strata  approved  for  commingling) 
and  between  hydrocarbon  and  water- 
t>earlng  strata;  protect  freshwater 
strata  from  contamination;  support 
unconsolidated  sediments:  and  other- 
wise provide  a  means  of  control  of  the 
formation  pressures  and  fluids.  The 
lessee  shall  install  casing  strong 
enough  to  withstand  collapse,  burst- 
ing, tensile  and  other  stresses.  The 
casing  shall  be  cemented  in  a  manner 
which  will  anchor  and  support  the 
casing.  Safety  factors  in  casing  pro- 
gram design  shall  be  of  sufficient  mag- 
nitude to  provide  optimum  well  con- 
trol during  drilling  and  to  assure  safe 
operations  for  the  life  of  the  well.  The 
lessee  shall  install  structural  or  drive 
casing  to  provide  hole  stability  for  the 
initial  drilling  operation.  A  conductor 
string  of  casing  (the  first  string  run 
other  than  any  structural  or  drive 
casing)  must  l)e  cemented  with  a 
volume  of  cement  sufficient  to  circu- 
late back  to  the  seafloor;  however,  if 
authorized  by  the  Director,  cement 
may  t>e  washed  out  or  displaced  to  a 
specified  depth  below  the  seafloor  to 
facilitate  casing  removal  upon  well 
abandonment.  All  sut)sequent  strings 
must  be  securely  cemented. 

(3)  The  lessee  shall  maintain,  readily 
accessible  for  use.  quantities  of  drilling 
mud  sufficient  to  assure  well  control. 
The  testing  procedures,  characteris- 
tics, and  use  of  drilling  mud  and  the 
conduct  of  related  drilling  procedures 
shall  be  such  as  are  necessary  to  pre- 
vent blowouts  or  other  loss  of  well 
control.  Mud  testing  equipment  and 
mud  volume  measuring  devices  shall 
be  maintained  in  an  operable  condi- 
tion at  all  times,  and  mud  tests  shall 
be  performed  frequently  and  recorded 
on  the  driller's  log. 

(4)  The  lessee  shall  Install,  use,  and 
test  blowout  preventers  and  related 
well-control  equipment  In  a  manner 
necessary  to  prevent  blowouts.  In  no 
event  shall  the  lessee  conduct  drilling 
below  the  conductor  string  of  casing 
until  the  installation  of  at  least  one  re- 
motely controlled  blowout  preventer 
and  equipment  for  circulating  drilling 
fluid  to  the  drilling  structure  or  vessel. 
Blowout  preventers  and  related  well- 
control  equipment  shall  be  pressure 
tested  when  Installed,  after  each 
string  of  casing  Is  cemented  and  at 
such  other  times  as  prescribed  by  the 
Director.  Blowout  preventers  shall  be 
activated  frequently  to  test  for  proper 
functioning.  All  blowout-preventer 
tests  shall  t>e  recorded  on  the  driller's 
log. 


(b)  After  wells  are  completed,  the 
lessee  shall  take  all  necessary  steps  to 
prevent  blowouts,  and  the  lessee  shall 
Immediately  take  whatever  action  Is 
required  to  bring  un^er  control  any 
well  over  which  control  has  been  lost. 
For  wells  capable  of  flowing  oil  or  gas 
the  lessee  shall  install  and  maintain  in 
operating  condition  subsurface-safety 
devices.  For  producing  wells  not  capa- 
ble of  flowing  oil  or  gas,  the  lessee 
shall  install  and  maintain  surface- 
safety  valves  with  automatic  shutdown 
controls;  and  shall  conduct  tests  or 
surveys  designed  to  determine  the  ef- 
fects of  corrosive  or  erosive  substances 
on  well  and  production  equipment. 
The  lessee  shall  periodically  test  and 
inspect  such  devices  and  equipment  as 
prescribed  and  shall  record  the  results 
of  all  tests. 

S  250.42    Treatment  of  production. 

The  lessee  shall  put  into  marketable 
condition,  if  commercially  feasible,  all 
products  producted  from  the  leased 
land  and  pay  royalty  thereon.  In  cal- 
culating the  royalty  payment,  the 
lessee  may  not  deduct  the  costs  of 
treatment. 

9  250.43     Pollution  and  waste  disposal. 

(a)(1)  The  lessee  shall  not  pollute 
land  or  water,  damage  fish  and  other 
aquatic  life,  or  allow  extraneous 
matter  to  enter  and  damage  any  min- 
eral or  water-bearing  formation. 

(2)  The  lessee  shall  dispose  of  all 
waste  materials  in  a  manner  approved 
by  the  Director. 

(3)  All  spills  or  leakage  of  oil  or 
waste  materials  shall  be  recorded  by 
the  lessee  and  shall  be  reported  to  the 
Director.  All  spills  or  leakage  of  oil  or 
waste  materials  of  a  size  or  quantity 
specified  by  the  appropriate  agent  of 
the  Federal  Government  under  the 
poUution-cotUingency  plan  shall  be  re- 
ported also  by  the  lessee  without  delay 
to  the  agent. 

(b)(1)  When  pollution  occurs  as  a 
result  of  operations  conducted  by  or 
on  behalf  of  the  lessee,  and  such  pollu- 
tion damages  or  threatens  to  damage 
life  (including  fish  and  other  aquatic 
life),  property,  any  mineral  deposit,  or 
the  marine,  coastal,  or  human  environ- 
ment, the  control  and  total  removal  of 
the  pollution  shall  be  accomplished  at 
the  expense  of  the  lessee. 

(2)  Upon  failure  of  the  lessee  to  con- 
trol and  remove  the  pollution,  the  Di- 
rector, in  cooperation  with  other  ap- 
propriate agencies  of  the  Federal. 
State,  and  local  governments,  or  in  co- 
operation with  the  lessee,  or  both, 
shall  have  the  right  to  control  and 
remove  the  pollution  in  accordance 
with  any  established  contingency  plan 
for  combating  oil  spills,  or  by  other 
means,  at  the  expense  of  the  lessee. 
Such  action  shall  not  relieve  the  lessee 
of  any  responsibility  provided  for  in 
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the  contingency  plan  or  otherwise  pro- 
vided by  law. 

(c)  The  lessee's  liability  shall  be  gov- 
erned by  applicable  law  Including  the 
Offshore  Oil  Spill  Pollution  Fund  pro- 
visions of  Title  III  of  the  OCS  Lands 
Act  Amendments  of  1978  (43  U.S.C. 
1811). 

9  250.44     Borehole  abandonment 

The  lessee  shall  permanently  plug 
and  abandon  any  borehole  on  the 
leased  land  that  is  not  used  or  useful. 
However,  no  productive  well  shall  be 
abandoned  until  its  lack  of  capacity 
for  further  profitable  production  of 
oil,  gas,  or  sulphur  has  been  demon- 
strated to  the  satisfaction  of  the  Di- 
rector. Before  abandoning  a  well  that 
has  been  capable  of  producing  oil  or 
gas  in  paying  quantities  the  lessee 
shall  submit  to  the  Director  a  state- 
ment containing  the  reasons  for  aban- 
donment and  detailed  plans  for  carry- 
ing out  the  necessary  work.  A  well 
may  be  abandoned  only  after  receipt 
of  written  approval  by  the  Director. 
No  well  shall  be  plugged  and  aban- 
doned until  the  marmer  and  method 
of  plugging  has  been  approved  or  pre- 
scribed by  the  Director.  Equipment 
shall  be  removed,  and  premises  at  the 
site  shall  be  properly  conditioned  im- 
mediately after  plugging  operations 
are  completed.  Drilling  equipment 
shall  not  be  removed  from  any  sus- 
pended drilling  operation  without 
taking  adequate  measures  to  protect 
fish  and  other  aquatic  life,  property, 
any  mineral  deposits  (in  areas  leased 
and  not  leased)  and  the  marine,  coast- 
al, or  human  environment. 

9  2.S0.43    Accidents,     Tires,    and     malfunc- 
tions. 

(a)(1)  In  the  conduct  of  all  its  oper- 
ations, the  lessee  shall  take  all  steps 
necessary  to  prevent  accidents  and 
fires.  The  lessee  shall  immediately 
notify  the  Director  of  all  serious  acci- 
dents, any  death  or  serious  injury,  and 
all  fires  on  the  leased  area.  For  the 
purpose  of  this  section,  a  serious 
injury  Is  one  resulting  in  substantial 
impairment  of  any  bodily  unit  or  func- 
tion. 

(2)  The  lessee  shall  submit  a  written 
report  within  10  days  of  all  serious  ac- 
cidents, on  any  death  or  serious 
injury,  and  on  all  fires  on  the  leased 
area. 

(b)  The  lessee  shall  notify  the  Direc- 
tor of  any  other  unusual  condition, 
problem,  or  malfunction,  within  24 
hours  of  Its  Identification. 

9  250.46    Safe     and     workmanlike     oper- 
ations. 

(a)  The  lessee  shall  perform  all  oi>er- 
ations  in  a  safe  and  workmanlike 
manner  and  shall  maintain  equipment 
for  the  protection  of  the  lease  and  as- 
sociated facilities,  for  the  health  and 
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safety  of  all  persons,  and  for  the  pres- 
ervation and  conservation  of  property 
and  the  environment. 

(b)  The  lessee  shall  take  all  neces- 
sary precautions  to  control,  remove,  or 
otherwise  correct  immediately  any 
hazardous  oil  and  gas  accumulation  or 
other  health,  safety,  or  fire  hazard. 

9  250.47    Sales  contracts. 

The  lessee  shall  file  with  the  Direc- 
tor, within  30  days  after  their  effective 
date,  copies  of  all  contracts  for  the  dis- 
posal of  lease  products.  Nothing  In  any 
such  contract  shall  be  construed  or  ac- 
cepted as  modifying  any  of  the  provi- 
sions of  the  lease. 

9  250.49    Royalty,    net    proHt    share,    and 
rental  payments. 

As  specified  under  the  terms  of  the 
lease,  the  lessee  shall  pay  all  rental 
when  due  and  shall  pay  in  value  or  de- 
liver in  production  all  royalties  and 
net  profit  shares,  in  the  amount^  de- 
termined by  the  Director  to  be  due. 
Payments  of  rentals,  royalties,  and  net 
profit  shares  in  value  shall  be  by 
check  or  draft  on  a  solvent  bank  or  by 
money  order  drawn  to  the  order  of  the 
U.S.  Geological  Survey. 

9  250.50    Unitization,  pooling,  and  drilling 
agreements.  [Reserved] 

9  250.51     Unitization.  [Reserved] 

9  2.50.52     Pooling  or  drilling  agreements. 

Pooling  or  drilling  agreements  may 
be  made  between  lessees  for  the  pur- 
poses of  utilizing  a  common  drilling 
platform  to  develop  adjoining  leases. 
Approval  of  an  agreement  will  be 
made  In  conjunction  with  a  plan  ap- 
proved under  9  250.34. 

9  250.53    Subsurface  storage  of  oil  or  gas. 

(a)(1)  The  Director  may  authorize 
the  subsurface  storage  of  oil  or  gas  in 
the  OCS  when  It  can  be  shown  that  no 
undue  interference  with  operations 
under  existing  leases  will  result. 

(2)  In  each  case,  the  authorization 
will  provide  for  the  payment  of  an 
adequate  storage  fee  or  rental  on  the 
stored  oil  or  gas.  When  such  stored  oil 
or  gas  is  produced  In  conjunction  with 
oil  or  gas  not  previously  produced,  a 
royalty  may  be  charged  in  lieu  of  a 
fixed  storage  fee  or  rental.  Any  lease 
of  an  area  used  for  the  storage  of  oil 
or  gas  shall  expire  during  the  period 
of  such  storage  unless  oil  or  gas  not 
previously  produced  is  produced  in 
paying  quantities  or  drilling  or  well  re- 
working operations  approved  by  the 
Secretary  are  underway.    . 

(b)  Applications  for  subsurface  stor- 
age shall  be  filed  with  the  Director  in 
triplicate,  and  shall  disclose:  the  own- 
ership of  interests  in  the  area  In- 
volved; the  parties  involved,  including 
lessees  of  other  mineral  Interests;  the 
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storage  fee.  rental,  or  royalty  offered 
to  be  paid  for  the  right  of  storage:  and 
all  essential  information  showing  the 
necessity  for  such  storage.  The  final 
agreement,  signed  by  the  parties  in- 
volved, shall  t>e  submitted  to  the  Di- 
rector for  approval,  together  with  five 
copies  for  retention  by  the  Depart- 
ment after  approval. 

J  250.34     Marking  of  equipment. 

All  materials,  equipment,  tools,  con- 
tainers, and  items  used  on  the  OCS 
are  to  be  properly  color  coded, 
stamped,  or  labeled,  whenever  practi- 
cable with  the  owner's  Identification 
prior  to  actual  use.  For  oil  and  gas  op- 
erations, this  means  all  materials, 
cable,  equipment,  tools,  containers, 
and  other  objects  which  could  t>e  freed 
and  lost  overt>oard  from  rigs,  plat- 
forms, or  supply  vessels,  and  are  of 
sufficient  size  to  Interfere  with  com- 
mercial fishing  gear. 

9250.55    Flaring   and    venting   of   natural 

gM- 

The  lessee  shall  not  flare  or  vent 
natural  gas  from  any  well  without 
prior  approval  from  the  Director.  The 
Director  will  not  grant  such  approval 
unless  flaring  or  venting  is  temporar- 
ily necessary  to  alleviate  an  emergency 
situation  relating  to  gas  associated 
with  the  production  of  oil.  or  to  con- 
duct authorized  testing  or  workover 
operations.  The  Director  may  grant  a 
lessee  permission  to  flare  or  vent  natu- 
ral gas  produced  in  association  with  oil 
when  the  Director  determines  that 
there  is  no  other  practical  way  to  pro- 
duce the  well. 

§  250.56    Fishermen's  Contingency  Fund. 

Upon  establishment  of  an  account 
under  the  Fishermen's  Contingency 
Fund  for  any  area  of  the  OCS  pursu- 
ant to  sutjsection  402(b)  of  the  Act. 
any  holder  of  a  lease  issued  or  main- 
tained under  the  Act  for  any  tract  In 
the  area  covered  by  the  account  and 
any  holder  of  an  exploration  permit  or 
of  an  easement  or  right-of-way  for  the 
construction  of  a  pipeline  in  the  area, 
shall  pay  an  amount  specified  by  the 
Secretary  of  Commerce  for  the  pur- 
pose of  the  establishment  and  mainte- 
nance of  an  account  for  the  area.  The 
Director  shall  collect  the  amount  spec- 
ified and  deposit  it  in  the  Fund,  to  the 
credit  of  the  appropriate  area  account. 
In  any  calendar  year,  no  holder  of  a 
lease,  permit,  easement,  or  right-of- 
way  shall  be  required  to  pay  an 
amount  in  excess  of  $5,000  per  lease, 
permit,  easement,  or  right-of-way. 
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§  2i>0..'>7     Air  quality.  I  Reserved  j 

Measurement  or  Production  and 
Computation  or  Royalties 

§  2'SO.tiO     Measurement  of  oil. 

The  lessee  shall  measure  all  produc- 
tion. The  lessee  shall  arrange  with  the 
Director  for  acceptable  methods  of 
measuring,  storing,  and  recording  pro- 
duction. The  quantity  and  quality  of 
all  production  shall  be  determined  in 
accordance  with  the  standard  prac- 
tices, procedures,  and  specifications 
generally  used  by  the  Industry. 

9  230.61     Measurement  of  gaa. 

The  lessee  shall  measure  all  gas  pro- 
duction including  gas  vented  or  flared, 
in  accordance  with  methods  approved 
by  the  Director.  The  measured  vol- 
umes shall  be  adjusted  to  a  standard 
pressure  base  of  10  ounces  above  the 
atmospheric  pressure  of  14.4  pounds 
per  square  inch;  a  standard  tempera- 
ture of  60  degrees  Fahrenheit;  and  for 
deviation  from  Boyle's  Law.  If  gas  is 
t>eing  disposed  of  at  a  different  pres- 
sure base,  the  Director  may  require 
that  gas  volumes  be  adjusted  to  con- 
form to  this. 

9  250.63    Quantity  basis  for  substances  ex- 
tracted from  gas. 

(a)  The  primary  basis  for  computing 
the  quantity  of  casinghead  or  natural 
gasoline,  butane,  propane,  or  other 
substances  extracted  from  gas  Is  the 
monthly  net  output  of  the  plant  at 
which  the  substances  are  manufac- 
tured. For  purposes  of  this  section, 
"net  output"  is  the  quantity  of  each 
substance  that  the  plant  produces. 

(b)(1)  When  the  net  output  of  a 
plant  Is  derived  from  the  gas  obtained 
from  only  one  lease,  the  quantity  of 
sut)stances  on  which  computations  of 
royalty  and  net  profit  shares  for  the 
lease  are  based  is  the  net  output  of  the 
plant. 

(2)  When  the  net  output  of  a  sub- 
stance from  a  plant  is  derived  from  gas 
obtained  from  several  leases  producing 
gas  of  uniform  content,  the  proportion 
of  net  output  of  the  sul»tance  alloca- 
ble to  each  lease  as  a  basis  for  comput- 
ing royalty  and  net  profit  shares  will 
l>e  determined  by  dividing  the  amount 
of  gas  delivered  to  the  plant  from  each 
lease  by  the  total  amount  of  gas  deliv- 
ered from  all  leases. 

(3)  When  the  net  output  of  a  sub- 
stance from  a  plant  is  derived  from  gas 
obtained  from  several  leases  producing 
gas  of  diverse  content,  the  proportion 
of  net  output  of  the  sulistance  allow- 
able to  each  lease  as  a  basis  for  com- 
puting royalty  and  net  profit  shares 
will  be  determined  by  multiplying  the 
amount  of  gas  delivered  to  the  plant 
from  the  lease  by  the  substance  con- 
tent of  the  gas,  and  dividing  the  arith- 
metical product  thus  obtained  by  the 


sum  of  the  similar  arithmetical  prod- 
ucts separately  obtained  for  all  leases 
from  which  gas  is  delivered  to  the 
plant. 

9  230.64     Value  basis  for  computing  royal- 
ties. 

The  value  of  production  shall  never 
be  less  than  the  fair  market  value. 
The  value  used  in  the  computation  of 
royalty  shall  be  determined  by  the  Di- 
rector. In  estimating  the  value  the  Di- 
rector shall  consider:  (a)  The  highest 
price  paid  for  a  part  or  for  a  majority 
of  like-quality  products  produced  from 
the  field  or  area;  (b)  the  price  received 
by  the  lessee;  (c)  posted  prices;  (d)  reg- 
ulated prices;  and  (e)  other  relevant 
matters.  Under  no  circumstances  shall 
the  value  of  production  be  less  than 
the  gross  proceeds  accruing  to  the 
lessee  from  the  disposition  of  the  pro- 
duced substances,  or  less  than  the 
value  computed  on  the  reasonable  unit 
value  established  by  the  Secretary. 

9  250.65    Royalty  on  oil. 

(a)  The  royalty  on  crude  oil,  includ- 
ing condensates  separated  from  gas 
without  the  necessity  of  a  manufactur- 
ing process,  shall  be  a  percentage  of 
the  value  or  amount  of  the  crude  oil 
produced  from  the  leased  area.  The 
percentage  shall  be  established  by 
statute,  regulation,  or  the  provisions 
of  the  lease.  No  deduction  shall  be 
made  for  actual  or  theoretical  trans- 
portation losses. 

(b)  The  royalty  on  crude  oil  may  be 
based  on  production  as  products  are 
moved  from  the  lease.  When  condi- 
tions warrant,  the  Director  may  re- 
quire royalty  to  be  based  on  actual 
monthly  production  including  prod- 
ucts remaining  on  the  leased  area.  Evi- 
dence of  all  shipments  shall  t>e  filed 
with  the  Director  within  5  days  (or  a 
longer  period  when  approved  by  the 
Director)  after  the  oil  has  been 
shipped  by  pipeline  or  by  other  means 
of  transportation.  That  evidence  shall 
be  signed  by  representatives  of  the 
lessee  and  by  representatives  of  the 
purchaser  or  the  transporter  who  wit- 
nessed the  measurement  reported. 
That  evidence  shall  also  note  determi- 
nations of  gravity,  temperature,  and 
the  percentage  of  impurities  contained 
in  the  oil. 

9  250.66    Royalty  on  unprocessed  gas. 

Royalty  is  due  on  all  gas  removed 
from  a  reservoir.  When  gas  is  sold 
without  processing  for  the  recovery  of 
constituent  products,  the  royalty 
thereon  shall  be  a  percentage,  estab- 
lished by  the  terms  of  the  lease,  of  the 
value  or  amount  of  the  gas  and  con- 
stituent products  removed  from  the 
reservoir.  The  value  shall  not  be  less 
than  that  which  would  accrue  by  com- 
puting royalty  in  accordance  with 
99  250.67  (a)  through  (d). 


9  250.67    Royalty    on    processed    gas    and 
constituent  products. 

(a)  When  gas  is  processed  for  the  re- 
covery of  constituent  products,  a  roy- 
alty established  by  the  terms  of  the 
lease  will  accrue  on  the  value  or 
amount  of: 

(1)  All  residue  gas  remaining  after 
processing,  and 

(2)  All  natural  gasoline,  butane,  pro- 
pane, or  other  substances  extracted 
from  the  gas.  A  reasonable  allowance, 
determined  by  the  Director  and  based 
upon  regional  plant  practices  and 
costs  and  other  pertinent  factors,  may 
be  made  for  the  cost  of  processing  and 
deducted  from  the  royalty  payment. 
However,  the  reasonable  allowance 
shall  not  apply  to  more  than  two- 
thirds  of  the  substances  extracted, 
unless  the  Director  determines  that  a 
greater  allowance  is  in  the  national  in- 
terest. 

(b)  Under  no  circumstances  shall  the 
amount  of  royalty  on  the  residue  gas 
and  extracted  substances  be  less  than 
the  amount  which  the  Director  deter- 
mines would  be  payable  if  the  gas  had 
been  sold  without  processing. 

(c)  In  determining  the  value  of  natu- 
ral gasoline,  the  volume  of  such  gaso- 
line shall  be  adjusted  to  i  set  stand- 
ard, by  a  method  approved  by  the  Di- 
rector, when  such  adjustments  are 
necessary  to  account  for  the  volumet- 
ric differences  between  natural  gaso- 
lines of  various  specifications. 

(d)  No  allowance  shall  be  made  for 
boosting  residue  gas  or  other  expenses 
incidental  to  marketing. 

(e)  The  lessee,  with  the  approval  of 
the  Director,  may  establish  a  gross 
value  per  unit  of  1,000  cubic  feet  of 
gas  on  the  lease  or  at  the  wellhead  for 
the  purpose  of  computing  royalty  on 
gas  processed  for  the  recovery  of  con- 
stituent substances,  provided  that  the 
royalty  shall  not  be  less  than  that 
which  would  accrue  by  computing  roy- 
alties In  accordance  with  the  provi- 
sions of  paragraphs  (a)  through  (d)  of 
this  section. 

9  230.68    Commingling  production. 

Subject  to  such  conditions  as  the  Di- 
rector may  prescribe  for  measurement 
and  allocation  of  production,  the  Di- 
rector may  authorize  the  lessee  to 
move  production  from  the  leased  area 
to  a  central  point  for  purpose  of  treat- 
ing, measuring,  and  storing.  In  moving 
such  production,  the  lessee  may  com- 
mingle the  production  from  different 
wells,  leased  areas,  pools,  and  fields, 
and  with  production  from  other  opera- 
tors. The  central  point  may  be  on- 
shore or  at  any  other  convenient  place 
selected  by  the  lessee. 

9  230.69    Measurement  of  sulphur. 

For  the  purposes. of  computing  roy- 
alty, the  measurement  of  sulphur 
shall  be  on  such  basis  and  shall  con- 
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form  to  such  standards  as  the  Director 
may  approve  or  prescril)e. 

Remedies  and  Penalties 

9  250.80    Remedies  and  penalties. 

(a)(1)  Any  person  may  report  an  ap- 
parent violation  or  failure  to  comply 
with  any  provision  of  the  Act.  or  any 
term  of  a  lease,  license,  or  permit 
Issued  pursuant  to  the  Act.  or  any  reg- 
ulation or  order  Issued  under  the  Act. 
When  a  report  of  an  apparent  viola- 
tion has  been  received,  or  when  an  ap- 
parent violation  has  been  detected  by 
U.S.  Geological  Survey  personnel. 
Coast  Guard  personnel,  or  any  Corps 
of  Engineers  personnel,  the  matter 
will  be  investigated  by  the  Federal 
Agency  having  primary  Jurisdiction. 

(2)  Reports  of  any  Investigation,  con- 
ducted by  the  U.S.  Geological  Survey 
or  received  from  any  other  agency, 
which  Indicate  that  a  violation  may 
have  occurred  must  be  forwarded  to 
the  Director.  The  Director  shall 
review  the  reports  to  determine  if 
there  is  sufficient  evidence  to  Indicate 
that  a  violation  occurred.  If  there  Is 
Insufficient  evidence  for  that,  the  case 
will  be  either  returned  for  further  In- 
vestigation or  closed  If  further  action 
Is  unwarranted.  The  case  will  be  closed 
when:  (I)  the  investigation  has  estab- 
lished that  a  violation  did  not  occur; 
(ID  the  violator  Is  unknown;  (III)  or 
there  Is  little  likelihood  of  discovering 
additional  relevant  facts.  If  it  Is  deter- 
mined that  there  Is  sufficient  evidence 
to  indicate  that  a  violation  occurred,  a 
case  file  will  be  prepared  and  forward- 
ed to  the  Hearing  Officer,  with  a  rec- 
ommended action.  The  record  of  any 
prior  violations  by  the  same  person  or 
entity  will  be  forwarded  to  the  Hear- 
ing Officer,  together  with  the  case  file 
for  the  alleged  violation. 

(b)(1)  The  Director  shall  delegate  to. 
one  or  more  employees  of  the  Conser-' 
vation  Division.  Geological  Survey,  the 
authority  to  act  as  Hearing  Officer. 

(2)  The  Hearing  Officer  shall  have 
no  other  responsibility,  direct  or  su- 
pervisory, for  the  investigation  of 
cases. 

(3)  The  Hearing  Officer  shall  decide 
each  case  on  the  basis  of  the  evidence 
and  shall  have  no  prior  connection 
with  the  case.  The  Hearing  Officer  is 
solely  responsible  for  the  decision 
made  In  each  case. 

(4)  The  Hearing  Officer  is  author- 
ized to  administer  oaths  and  Issue  sub- 
poenas necessary  to  conduct  a  hearing, 
to  the  extent  provided  by  the  Act. 

(5)  The  Hearing  Officer  is  author- 
ized to  assess  civil  penalties  and.  when 
appropriate,  to  recommend  the  Initi- 
ation of  criminal  proceedings. 

(c)(1)  When  a  case  Is  received  for 
action,  the  Hearing  Officer  shall  make 
a  preliminary  examination  of  the  ma- 
terial submitted.  If,  on  the  basis  of  the 
preliminary  examination,  the  Hearing 
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Officer  determines  that  there  is  insuf- 
ficient evidence  to  proceed,  or  that 
there  is  any  other  reason  which  would 
make  civil  penalty  action  inappropri- 
ate, the  Hearing  Officer  shall  return 
the  case  to  the  Director  with  a  written 
statement  of  the  reason.  The  Director 
may  close  the  case  or  cause  a  further 
investigation  of  the  alleged  violation 
to  be  made  with  a  view  toward  resub- 
mittal  of  the  case  to  the  Hearing  Offi- 
cer. 

(2)  If.  on  the  basis  of  the  prelimi- 
nary examination  of  the  case  file,  the 
Hearing  Officer  determines  that  a  vio- 
lation appears  to  have  occurred,  the 
Hearing  Officer  shall  notify  the  party 
in  writing  of: 

(i)  The  alleged  violation  citing  the 
applicable  provision  of  the  Act.  or 
term  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act,  or  regula- 
tion or  order  Issued  under  the  Act 
upon  which  the  action  Is  based. 

(ID  The  amount  of  the  maximum 
penalty  that  may  be  assessed  for  each 
violation; 

(111)  The  general  nature  of  the  proce- 
dures for  assessing  and  collectiiig  the 
penalty; 

(Iv)  The  amount  of  penalty  that  ap- 
pears to  be  appropriate,  based  upon 
the  material  then  available  to  the 
Hearing  Officer: 

(V)  The  right  to  examine  all  material 
in  the  case  file  and  have  a  copy  of  all 
written  documents  provided  upon  re- 
quest; and 

(vD  The  fact  that  the  party  may 
demand  a  hearing  prior  to  any  actual 
assessment  of  a  penalty. 

For  purposes  of  this  section,  "party" 
means  the  person  alleged  to  have  vio- 
lated any  provision  of  the  Act.  or  any 
term  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act,  or  any  reg- 
ulation or  order  issued  under  the  Act. 
and  includes  an  individual  or  public  or 
private  corporation,  partnership  or 
other  association,  or  a  governmental 
entity. 

(3)  If  at  any  time  It  appears  that  the 
addition  of  another  party  to  the  pro- 
ceedings Is  necessary  or  desirable,  the 
Hearing  Officer  shall  provide  the  addi- 
tional party  with  Notice  as  described 
in  paragraph  (c)(2)  of  this  section. 

(d)(1)  Within  30  days  after  receipt  of 
notice  of  the  Initiation  of  an  action 
pursuant  to  paragraph  (c)  of  this  sec- 
tion, the  party,  or  counsel  for  the 
party,  may  require  a  hearing,  provide 
any  written  evidence  and  argvmients  in 
lieu  of  a  hearing,  or  pay  the  amount 
specified  In  the  notice  as  being  appro- 
priate. A  request  for  a  hearing  must  be 
In  writing  and  the  request  must  speci- 
fy the  Issues  which  are  In  dispute. 
Failure  to  specify  a  nonjurisdictional 
Issue  will  preclude  its  consideration. 

(2)  The  right  to  a  hearing  shall  be 
waived  if  the  party  does  not  submit  a 
request  for  a  hearing  to  the  Hearing 
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Officer  within  30  days  after  receiving 
notice  of  the  alleged  violation  pursu 
ant  to  paragraph  (c)(2)  of  this  section. 
However,  at  the  discretion  of  the 
Hearing  Officer,  a  hearing  may  bo 
granted  if  the  party  submits  a  late  re- 
quest. 

(3)  The  Hearing  Officer  shall 
promptly  schedule  all  hearings  which 
are  requested.  The  Hearing  Officer 
shall  grant  any  delays  or  continuances 
which  the  Hearing  Officer  determines 
to  be  necessary  or  desirable  in  the  in- 
terest of  fairly  resolving  the  case. 

(4)  A  party  requesting  a  hearing  may 
amend  the  specification  ofj  the  Issues 
in  dispute  at  any  time  up  to  10  days 
before  the  scheduled  hearing.  Issues 
raised  later  than  10  days  before  the 
scheduled  date  of  the  hearing  may  be 
presented  only  at  the  discretion  of  the 
Hearing  Officer. 

(e)  A  party  alleged  to  have  violated 
the  statute  or  a  regulation  may  exam- 
ine all  the  written  evidence  in  the  case 
file,  except  material  that  would  dis- 
close or  lead  to  the  disclosure  of  the 
identity  of  a  confidential  informant. 
Other  evidence  or  material,  such  as 
blueprints,  sound  or  videotapes,  oil 
samples,  and  photographs  may  also  be 
examined  in  the  Hearing  Officer's  of- 
fices. The  Hearing  Officer  may  pro- 
vide for  examination  or  testing  of  evi- 
dence at  other  locations  if  there  are 
adequate  safeguards  to  prevent  loss  or 
tampering. 

(f)(1)  In  addition  to  information 
treated  as  confidential  under  para- 
graph (e)  of  this  section,  a  request  for 
confidential  treatment  of  a  document 
or  portion  thereof  may  be  made  by  the 
person  supplying  the  information  on 
the  basis  that  the  information  is: 

(i)  Confidential  financial  informa- 
tion, trade  secrets,  or  other  material 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (&  U.S.C. 
552); 

(ii)  Required  to  be  held  in  confi- 
dence by  the  regulations  in  this  Chap- 
ter II  or  18  U.S.C.  1905;  or 

(iii)  Otherwise  exempt  by  law  from 
disclosure.  I 

(2)  The  person  desiring  confidential 
treatment  must  submit  the  request  to 
the  Hearing  Officer  in  writing  and 
state  the  reasons  justifying  nondisclo- 
sure. Failure  to  make  a  timely  request 
may  result  in  a  document  being  con- 
sidered as  nonconfidential  and  subject 
to  release. 

(3)  Confidential  material  is  not  con- 
sidered by  the  Hearing  Officer  in 
reaching  a  decision  unless: 

(i)  It  has  been  furnished  by  a  party, 
or 

(ii)  It  has  been  furnished  pursuant 
to  a  subpoena. 

(g)  A  party  has  the  right  to  be  repre- 
sented at  all  stages  of  the  proceeding 
by  counsel.  After  receiving  notification 
that  a  party  is  represented  by  counsel. 
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the  Hearing  Officer  shall  direct  all 
further  communications  to  that  coun- 
sel. 

(h)(1)  When  a  hearing  is  requested 
in  accordance  with  paragraph  (d)(1)  of 
this  section,  the  hearing  will  be  held 
in  the  offices  of  the  Hearing  Officer  or 
some  other  convenient  location  select- 
ed or  approved  by  the  Hearing  Officer. 

(2)  A  party  requesting  a  hearing  in 
accordance  with  paragraph  (d)(1)  of 
this  section  may  request  that  its  case 
be  transferred  to  another  Hearing  Of- 
ficer or  that  the  hearing  be  held  at  a 
location  other  than  the  office  of  the 
Hearing  Officer.  The  request  must  be 
in  writing  and  state  the  reasons  why 
the  requested  action  Is  necessary  or 
desirable  action  on  the  request  is  at 
the  discretion  of  the  Director. 

(i)  The  testimony  of  any  witness 
may  be  presented  either  through  a 
personal  appearance  or  through  a 
written  statement.  The  Hearing  Offi- 
cer may  be  requested  to  assist  in  ob- 
taining the  testimony  of  a  witness  by 
personnal  appearance.  A  request  for 
such  assistance  must  be  in  writing  and 
must  state  the  reasons  why  a  written 
statement  by  the  witness  would  be  in- 
adequate, the  issue;  or  issues  to  which 
the  testimony  would  be  relevant,  and 
the  substance  of  the  expected  testimo- 
ny. If, the  Hearing  Officer  determines 
that  the  personal  appearance  of  the 
witness  may  materially  aid  in  the  deci- 
sion on  the  case,  the  Hearing  Officer 
will  seek  to  obtain  the  personal  ap- 
pearance of  the  witness.  Because  sub- 
section 22(f)  of  the  Act  provides  sub- 
poena power  specifically  for  the  con- 
duct of  investigation,  there  may  be 
cases  where  an  individual  cannot  be 
required  to  appear  as  a  witness.  In 
such  cases,  the  Hearing  Officer  may 
move  the  hearing  to  the  location  of 
the  desired  witness,  accept  a  written 
statement,  or  accept  a  stipulation  in 
lieu  of  testimony. 

(j)(l)  The  Hearing  Officer  must  con- 
duct a  fair  and  impartial  proceeding  in 
vyhich  the  party  is  given  a  full  oppor- 
tunity to  be  heard.  At  the  outset  of 
the  hearing,  the  Hearing  Officer  shall 
insure  that  the  party  is  aware  of  the 
nature  of  the  proceedings  and  of  the 
alleged  violation  or  incident  of  non- 
compliance, and  of  the  provisions  of 
law  or  regulation  allegedly  violated,  or 
the  term  of  the  lease,  license,  or 
permit  with  which  the  party  has  failed 
to  comply. 

(2)  The  material  in  the  case  file  per- 
tinent to  the  issues,  to  be  determined 
by  the  Hearing  Officer,  shall  be  pre- 
sented. The  party  has  the  right  to  ex- 
amine, and  to  respond  to  or  rebut,  this 
material.  The  party  may  offer  any 
facts,  statements,  explanation,  docu- 
ments, sworn  or  unsworn  testimony,  or 
other  exculpatory  items  which  bear  on 
appropriate  issues,  or  which  may  be 
relevant  to  the  size  or  on  appropriate 


issues,  or  which  may  be  relevant  to  the 
size  of  an  appropriate  penalty.  The 
Hearing  Officer  may  require  the  au- 
thentication of  any  written  exhibit  or 
statement. 

(3)  At  the  close  of  the  party's  pres- 
entation of  evidence,  the  Hearing  Offi- 
cer may  allow  the  introduction  or  re- 
buttal evidence.  The  Hearing  Officer 
may  allow  the  party  to  respond  to  any 
rebuttal  evidence  that  is  submitted. 

(4)  In  reviewing  evidence,  the  Hear- 
ing Officer  Is  not  bound  by  strict  rules 
of  evidence;  In  evaluating  the  evidence 
presented,  the  Hearing  Officer  shall 
give  due  consideration  to  the  reliabil- 
ity and  relevance  of  each  item  of  evi- 
dence. 

(5)  The  Hearing  Officer  may  take 
notice  of  matters  which  are  subject  to 
a  high  degree  of  indisputability  and 
are  commonly  known  in  the  communi- 
ty or  are  ascertainable  from  readily 
available  sources  of  known  accuracy. 
Prior  to  taking  notice  of  a  matter,  the 
Hearing  Officer  shall  give  the  party 
an  opportunity  to  show  why  notice 
should  not  be  taken.  In  any  case  in 
which  such  notice  is  taken,  the  Hear- 
ing Officer  shall  place  a  written  state- 
ment of  the  matters  as  to  which  notice 
was  taken  in  the  record,  with  the  basis 
for  such  notice.  The  Hearing  Officer's 
statement  shall  indicate  that  the 
party  consented  to  notice  being  taken 
or  shall  include  a  summary  of  the 
party's  objections  to  notice  being 
taken  of  a  specific  matter. 

(6)  After  the  evidence  in  the  case 
has  been  presented,  the  party  may 
present  argument  on  the  issue  in  the 
case.  The  party  may  also  request  an 
opportunity  to  submit  a  written  state- 
ment for  consideration  by  the  Hearing 
Officer  and  for  further  review.  The 
Hearing  Officer  shall  allow  a  reason- 
able time  for  submission  of  the  state- 
ment and  shall  specify  the  date  by 
which  it  must  be  received.  If  the  state- 
ment is  not  received  within  the  time 
prescribed,  or  within  the  limits  of  any 
extension  of  time  granted  by  the 
Hearing  Officer,  the  Hearing  Officer 
shall  render  a  decision  on  the  basis  of 
the  record  in  the  case. 

(k)(l)  A  verbatim  transcript  will  not 
normally  be  prepared.  The  Hearing 
Officer  shall  prepare  notes  on  the  ma- 
terial and  points  raised  by  th  party,  in 
sufficient  detail  to  permit  a  full  and 
fair  review  and  resolution  of  the  case, 
should  it  t>e  appealed. 

(2)  A  party  may,  at  its  own  expense, 
cause  a  verbatim  transcript  to  be 
made.  If  a  verbatim  transcript  is  made, 
the  party  shall  submit  two  copies  to 
the  Hearing  Officer  not  later  than  the 
time  of  filing  an  administrative 
appeal.  The  verbatim  transcript  will 
be  included  in  the  case  record. 

(1)(1)  The  decision  called  for  in  para- 
graph (j)(6)  of  this  section  shall  be 
issued    in    writing.    Any    decision    to 


assess  a  penalty  shall  be  based  upon 
substantial  evidence  in  the  record.  If 
the  Hearing  Officer  finds  that  there  Is 
not  substantial  evidence  in  the  record 
establishing  the  alleged  violation  or 
some  other  violation  of  which  the 
party  had  full  and  fair  notice,  the 
Hearing  Officer  shall  dismiss  the  case 
and  remand  It  to  the  Director.  A  dis- 
missal is  without  prejudice  to  the  Di- 
rector's right  to  refile  the  case  and 
have  it  reheard  if  additional  evidence 
Is  obtained.  A  dismissal  following  a  re- 
hearing is  final  and  with  prejudice. 

(2)  If  the  Hearing  Officer  assesses  a 
penalty,  the  Hearing  Officer's  decision 
shall  contain  a  statement  advising  the 
party  of  the  right  to  an  administrative 
appeal.  The  party  shall  be  advised 
that  failure  to  submit  an  appeal 
within  the  prescribed  time  will  bar  Its 
consideration  and  that  failure  to 
appeal  on  the  basis  of  a  particular 
Issue  will  constitute  a  waiver  of  that 
issue  in  any  subsequent  proceeding. 
The  party  shall  not  have  the  right  to 
file  any  interlocutory  appeal. 

(m)(l)  Any  appeal  from  the  decision 
of  the  Hearing  Officer  must  be  sub- 
mitted by  a  party  within  30  days  from 
the  date  of  receipt  of  the  decision.  The 
appeal  and  any  supporting  brief  must 
be  submitted  to  the  Hearing  Officer. 
Appellant  shall  provide  copies  of  its 
appeal  and  supporting  brief  to  the  Di- 
rector. The  only  Issues  which  will  be 
considered  on  appeal  are  those  issues 
specified  In  the  appeal  which  were 
properly  raised  before  the  Hearing  Of- 
ficer and  jurisdictional  questions. 

(2)  The  failure  to  file  an  appeal 
within  the  prescribed  time  limit  shall 
result  in  the  action  of  the  Hearing  Of- 
ficer becoming  the  final  action  of  the 
U.S.  Geological  Survey  in  the  case. 

(n)(l)  Any  comments  which  the  Di- 
rector desires  to  submit  must  be  re- 
ceived by  the  Hearing  Officer  within 
20  working  days  following  receipt  of 
an  appeal  and  supporting  brief.  The 
Director  shall  provide  the  appellant 
with  a  copy  of  all  comments  submitted 
to  the  Hearing  Officer.  Upon  receiving 
the  Director's  comments  or,  if  no  com- 
ments are  submitted  by  the  Director, 
within  25  working  days  following  re- 
ceipt of  the  appeal,  the  Hearing  Offi- 
cer shall  forward  the  case  file  to  the 
Secretary. 

(2)  The  Secretary  may  affirm,  re- 
verse, or  modify  the  Hearing  Officer's 
decision,  or  remand  the  case  for  new 
or  additional  proceedings.  In  the  ab- 
sence of  a  remand  for  new  or  addition- 
al proceedings,  the  decision  of  the  Sec- 
retary on  an  appeal  shall  be  final.  The 
Secretary  may  also  remit,  mitigate,  or 
suspend,  in  whole  or  in  part,  any  pen- 
alty assessed  by  the  Hearing  Officer. 
The  Secretary  shall  issue  a  written  de- 
cision In  each  case.  Copies  of  the  Sec- 
retary's decision  are  to  be  provided  to 
the  appellant,  the  Director,  and  the 
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Hearing  Officer.  When  the  Secretary's 
action  Includes  the  remission,  mitiga- 
tion, or  suspension.  In  whole  or  In 
part,  of  a  penalty  assessed  by  the 
Hearing  Officer,  the  Secretary  shall 
advise  the  appellant,  the  Director,  and 
the  Hearing  Officer  of  any  conditions 
placed  upon  this  action. 

(OKI)  At  any  time  prior  to  final 
action  In  a  civil  penalty  case,  a  party 
may  petition  to  reopen  the  hearing  on 
the  basis  of  newly  discovered  evidence. 

(2)  Petitions  to  reopen  must  t>e  in 
writing,  and  shall  describe  the  newly 
found  evidence  and  state  why  the  evi- 
dence would  probably  produce  a  dif- 
ferent result  favorable  to  the  petition- 
er. The  petitioner  must  state  whether 
the  evidence  was  known  to  the  peti- 
tioner at  the  time  of  the  hearing  and, 
if  not.  why  the  newly  found  evidence 
could  not  have  been  discovered  during 
the  original  proceedings.  The  party 
must  submit  the  petition  to  the  Hear- 
ing Officer  and  provide  a  copy  to  the 
Director. 

(3)  The  Director  may  file  comments 
In  opposition  to  the  petition.  If  the  Di- 
rector files  comments,  a  copy  of  the 
comments  shall  be  provided  to  the  pe- 
titioner. 

(4)  Except  as  provided  in  paragraph 
(o)(l)  of  this  section,  the  Hearing  Offi- 
cer will  consider  a  petition  to  reopen  a 
case  unless  an  appeal  has  been  filed  or 
the  time  period  for  filing  an  appeal 
has  expired  and  no  appeal  was  filed. 
In  those  cases  where  an  appeal  has 
been  timely  filed,  a  petition  to  reopen 
a  case  will  be  considered  by  the  Secre- 
tary. 

(5)  A  decison  on  a  petition  to  reopen 
a  case  will  be  decided  on  the  basis  of 
the  current  case  record,  the  contents 
of  the  petition,  and  the  comments,  if 
any.  submitted  in  opposition.  A  peti- 
tion to  reopen  a  case  will  be  granted 
only  when  newly  found  evidence  that 
would  have  a  direct  and  material  bear- 
ing on  the  issues  of  the  case  is  de- 
scribed in  the  petition  and  when  the 
petitioner  provides  a  valid  explanation 
as  to  why  the  new  evidence  was  not 
and  could  not.  have  been  produced 
previously.  A  decison  on  a  petition  to 
reopen  a  case  will  be  rendered  in  writ- 
ing. 

(6)  The  denial  of  a  petition  to 
reopen  a  case  shall  be  final  and  may 
not  be  appealed  In  an  action  separate 
from  the  appeal  of  the  case  pursuant 
to  paragraph  (n)  of  this  section. 

(p)(l)  The  Director  shall  collect  civil 
penalties  assessed  by  a  Hearing  Offi- 
cer. 

(2)  Payment  of  a  civil  penalty  may 
be  made  by  check  or  postal  money 
order  payable  to  the  U.S.  Geological 
Survey. 

(3)  Within  30  days  after  the  Issuance 
of  the  Hearing  Officer's  decision  in  a 
case,  the  party  must  submit  payment 
of  any  assessed  penalty  to  the  Direc- 
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tor.  Failure  to  make  timely  payment 
will  result  In  the  collection  of  the 
amount  assessed  plus  Interest  at  the 
rate  of  12  percent  per  annum  from  the 
date  of  assessment  until  the  date  of 
payment.  Such  failure  will  also  result 
in  the  initiation  of  additional  enforce- 
ment proceedings,  including.  If  appro- 
priate, cancellation  of  the  lease  or 
permit  under  §  250.12. 

(q)(l)  The  Department  of  Justice 
has  primary  responsibility  for  initiat- 
ing prosecution  In  the  appropriate 
Federal  Court,  when  a  violation  occurs 
that  Is  subject  to  the  criminal  penal- 
ties called  for  In  this  section.  The  Sec- 
retary will  refer  cases  under  this  sec- 
tion to  the  Department  of  Justice  to- 
gether with  a  reconunendatlon  of  the 
action  the  Secretary  considers  appro- 
priate. > 

(2)  The  Director  will  prepare  a  case 
file  which  describes  the  alleged  viola- 
tion and  the  penalty  that  appears  to 
be  appropriate  based  upon  the  materi- 
al In  the  case  file. 

(r)(l)  Any  person  who  falls  to 
comply  with  any  provision  of  the  Act. 
or  any  term  of  a  lease,  license,  or 
permit  Issued  pursuant  to  the  Act.  or 
any  regulation  or  order  issued  under 
the  Act,  after  notice  of  such  failure  by 
registered  letter,  the  expiration  of  a 
30-day  period  allowed  for  corrective 
action,  shall  be  liable  for  a  civil  penal- 
ty of  not  more  than  $10,000  for  each 
day  of  continuance  of  such  failure. 
The  Director  may  assess,  collect,  and 
compromise  any  such  penalty  subject 
to  the  provisions  of  this  section.  No 
penalty  shall  be  assessed  until  the 
person  charged  with  the  violation  has 
been  given  an  opportunity  for  a  hear- 
ing as  provided  for  under  paragraph 
(d)(1)  of  this  section. 

(2)  Any  person  who  knowingly  and 
willfully: 

(1)  Violates  any  provision  of  the  Act, 
any  term  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act,  or  any  reg- 
ulation or  order  issued  under  the  au- 
thority of  the  Act  designed  to  protect 
health,  safety,  and  envirorunent.  or  to 
conserve  natural  resources; 

(ii)  Makes  any  false  statement,  rep- 
resentation, or  ceritification  in  any  ap- 
plication, record,  report,  or  other  doc- 
ument filed  or  required  to  be  main- 
tained under  the  Act; 

(iii)  Falsifies,  tampers  with,  or  ren- 
ders inaccurate  any  monitoring  device 
or  method  of  record  required  to  be 
maintained  under  the  Act;  or 

(iv)  Reveals  any  data  or  information 
required  to  be  kept  confidential  by  the 
Act  shall,  upon  conviction,  be  pun- 
ished by  a  fine  of  not  more  than 
$100,000  or  by  Imprisonment  of  not 
more  than  10  years,  or  both.  Each  day 
that  a  violation  under  paragraph 
(rK2)(i)  of  this  section  continues,  or 
each  day  that  any  monitoring  device 
or  data  recorder  remains  inoperative 
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or  inaccurate  because  of  any  activity 
in  paragraph  (r)(2)(iii)  of  this  section, 
shall  constitute  a  separate  violation. 

(s)(l)  Whenever  a  corporation  or 
other  entity  is  subject  to  prosecution 
under  paragraphs  (r)(2)(i).  (ii).  (iii).  or 
(iv)  of  this  section,  any  officer  or 
agent  of  such  corporation  or  entity 
who  knowingly  and  willfully  author- 
ized, ordered,  or  carried  out  the  pre- 
scribed activity  shall  be  subject  to  the 
same  fines  or  imprisonment,  or  both, 
as  provided  for  under  paragraph  (r)(2) 
of  this  section. 

(2)  If  a  violation  of  law  or  regulation 
is  subject  to  both  a  civil  and  a  criminal 
penklty,  the  Director  is  authorized  to 
determine  whether  to  institute  civil 
penally  proceedings  or  to  recommend 
referral  of  the  case  to  the  Department 
of  Justice  for  the  instituting  of  an  en- 
forcement action  in  the  appropriate 
Federal  Court,  or  both. 

(3)  A  decision  by  the  Department  of 
Justice  not  to  institute  criminal  pro- 
ceedings in  the  appropriate  Federal 
Court  shall  not  preclude  the  Director 
from  initiating  or  continuing  the  con- 
duct of  civil  penalty  proceedings  in  the 
case. 

(4)  The  remedies  and  penalties  pre- 
scribed in  this  section  shall  be  concur- 
rent and  cumulative  and  the  exercise 
o^  one  shall  not  preclude  the  exercise 
of  the  others.  Further,  the  remedies 
and  penalties  prescribed  in  this  section 
slaall  be  in  addition  to  any  other  reme- 
dies and  penalties  afforded  by  any 
other  law  T>r  regulation. 

§  230.81     Appeals. 

OCS  Orders,  other  orders,  or  deci- 
sions issued  under  the  regulations  in 
this  Part,  other  than  decisions  made 
under  §  250.80,  may  be  appealed  as 
provided  for  in  Part  290  of  this  chap- 
ter. Compliance  with  any  order  or  de- 
cision shall  not  be  suspended  by 
reason  of  any  appeal  having  been 
taken  unless  such  suspension  is  au- 
thorized in  writing  by  the  Director  or 
the  Board  of  Land  Appeals  (depending 
upon  the  official  before  whom  the 
appeal  is  pending)  and  then  only  upon 
a  determination  that  such  suspension 
will  not  be  detrimental  to  the  lessor  or 
upon  the  submission  and  acceptance 
of  a  bond  deemed  adequate  to  indem- 
nify the  lessor  from  loss  or  damage. 

9  230.82    Judicial  review. 

Nothing  contained  in  this  Part  shall 
be  construed  to  prevent  any  interested 
party  from  seeking  judicial  review  as 
authorized  by  law. 

Reports  To  Be  Made  by  All  Lessees 
(Including  Operators) 

§  250.90    General  requirements. 

Information  required  to  be  submit- 
ted in  accordance  with  the  regulations 
in  this  Part  shall  be  furnished  in  the 


manner  and  form  prescribed  in  the 
regulations  in  this  Part  or  as  ordered 
by  the  Director.  Copies  of  forms  can 
be  obtained  from  the  Director  and 
must  be  filled  out  completely  and  filed 
punctually  with  the  Director. 

§  230.92    Sundry    notice*    and    reports    on 
wells. 

(a)  All  notices  of  intention  to  frac- 
ture, treat,  acidize,  repair,  multiple 
complete,  abandon,  change  plans,  and 
for  other  similar  purposes,  and  all  sub- 
sequent reports  pertaining  to  such  op- 
erations shall  be  submitted  in  dupli- 
cate on  Form  9-331  in  accordance  with 
§  250.38(b)(1).  Prior  to  commencing 
such  operations,  written  approval 
must  be  received  from  the  Director. 

(b)  Form  9-331  shall  contain: 

(DA  detailed  statement  of  the  pro- 
posed work  for  repairing  (other  than 
work  incidental  to  ordinary  well  oper- 
ation), acidizing  or  stimulating  produc- 
tion by  other  methods,  perforating,  si- 
detracking, squeezing  with  mud  or 
cement,  or  commencing  any  opertions 
other  than  those  covered  by  8  250.36, 
that  will  materially  change  the  ap- 
proved program  for  drilling  a  well  or 
alter  the  condition  of  a  completed 
well. 

(21  A  detailed  report  of  all  work 
done  and  the  results  obtained.  The 
report  shall  set  forth  the  amount  and 
rate  of  production  of  oil,  gas,  and 
water  before  and  after  the  work  was 
completed,  and  shall  include  a  com- 
plete statement  of  the  dates  on  which 
the  work  was  accomplished  and  the 
methods  employed. 

(3)  A  detailed  statement  of  the  pro- 
posed work  for  abandonment  of  any 
well.  The  statement  as  to  a  producible 
well  shall  set  forth  the  reasons  for 
abandonment  and  the  amount  and 
date  of  last  production  and,  as  to  all 
wells,  shall  describe  the  proposed  work 
including  kind,  location,  and  length  of 
plugs  (by  depths),  and  plans  for  mud- 
ding,  cementing,  shooting,  testing,  re- 
moving casing,  and  other  pertinent  in- 
formation. 

(4)  A  detailed  report  of  the  manner 
in  which  the  abandonment  or  plugging 
work  was  accqmplished,  including  the 
nature  and  quantites  of  materials  used 
in  plugging  and  the  location  and 
extent,  by  depths,  of  casing  left  in  the 
well,  and  the  volume  of  mud  fluid 
used.  If  an  attempt  was  made  to  cut 
and  pull  any  casing  string,  a  descrip- 
tion of  the  methods  used  and  results 
obtained  must  be  included. 

§  230.93     .Monthly  report  of  operations. 

(a)  A  separate  report  of  operations 
for  each  lease  must  be  made  on  Form 
9-152  for  each  calendar  month,  begin- 
ning with  the  month  in  which  drilling 
operations  are  approved,  and  must  be 
filed  in  duplicate  with  the  Director  on 
or  before  the  20th  day  of  the  succeed- 


ing month,  unless  an  extension  of  time 
for  the  filing  of  the  report  is  granted 
by  the  Director.  The  report  must  be 
submitted  each  month  until  the  lease 
is  terminated  or  until  the  Director  au- 
thorizes discontinuance  of  the  report. 

(b)  The  report  on  Form  9-152  shall 
disclose  accurately: 

(1)  All  operations  conducted  on  each 
well  during  each  month:  the  status  of 
operations  on  the  last  day  of  the 
month:  and  a  general  summary  of  he 
status  of  operations  on  the  leased 
area. 

(2)  The  report  shall  show  for  each 
calendar  month: 

(i)  Each  well  listed  separately  by 
number  and  location: 

(ii)  The  number  of  days  each  well 
produced,  the  nature  of  production 
(whether  oil  or  gas),  and  the  number 
of  days  each  input  well  was  used  for 
injection  service. 

(iii)  The  quantity  of  oil,  gas,  and 
water  produced;  the  total  amount  of 
gasoline  and  other  lease  products  re-  » 
covered;  and  other  hydrocarlwns  con- 
currently produced  from  the  same 
lease.  Separate  reports  on  Form  9-152 
should  be  submitted  for  oil  and  gas 
and  gasoline,  unless  otherwise  author- 
ized or  directed  by  the  Director; 

(iv)  The  depth  of  each  active  or  sus- 
pended well;  the  name,  character,  and 
depth  of  each  formation  drilled  during 
the  month,  the  date  each  such  depth 
was  reached;  the  date  and  reason  for 
every  shutdown;  the  names  and 
depths  of  important  formation 
changes  and  contents  of  formations; 
the  amount  and  size  of  any  casing  run 
since  the  last  report;  the  dates  and  re- 
sults of  any  tests  such  as  production, 
water  shutoff ,  or  gasoline  content;  and 
any  other  noteworthy  Information  on 
operations  not  specifically  provided 
for  in  the  form; 

(v)  If  no  runs  or  sales  were  made 
during  the  calendar  month,  this  must 
be  stated  on  the  report. 

9  250.94    Statement  of  oil  and  gas  runs  and 
royalties. 

When  directed  by  the  Director,  a 
monthly  report  shall  be  submitted  in 
duplicate  on  Form  9-153.  showing: 
Each  run  of  oil;  all  transfers  of  gas. 
gasoline,  and  other  lease  products;  and 
the  royalty  accruing  therefrom  to  the 
lessor. 


9  250.95    Weil  completion  or  recompletion 
report  and*  log. 

All  reports  and  logs  of  well  comple- 
tions or  recompletions  shall  be  submit- 
ted in  duplicate  on  or  attached  to 
Form  9-330  in  accordance  with 
9  250.38(b)(1).  The  form  shall  contain: 
a  complete  and  accurate  log  and 
report  of  all  operations  on  the  well  as 
specified  on  the  form;  geologic  mark- 
ers and  all  important  zones  of  porosity 


and  contents  thereof;  cored  intervals 
and  all  drill-stem  tests  including  depth 
interval  tested,  cushion  used,  and  the 
time  tool  was  open;  flowing  and  shut- 
in  pressures;  and  recoveries.  Duplicate 
copies  of  logs  that  may  have  been 
compiled  for  geologic  information 
from  cores  or  formation  samples  shall 
be  filed  in  addition  to  the  regular  log. 
If  previously  furnished,  duplicate 
copies  of  composites  of  multiple  runs 
of  all  well  bore  surveys,  including  elec- 
tric, radioactive,  sonic  and  other  logs, 
temperature  surveys,  and  directional 
surveys  shall  be  attached.  (Such  copies 
are  in  addition  to  field  prints  filed  pur- 
suant to  9  250.38(b)(3).) 

9  230.96    Special  forms  or  reports. 

When  special  forms  or  reports,  other 
than  those  referred  to  in  the  regula- 
tions in  this  Part  are  deemed  neces- 
sary, instructions  for  the  filing  of  such 
forms  or  reports  will  be  given  by  the 
Director. 

9  230.97    Public  inspection  of  records. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  or  in  9  252.7  of  this 
Chapter,  geophysical  data,  processed 
geophysical  information,  and  inter- 
preted geological  and  geophysical  in- 
formation (as  defined  in  9  252.2  of  this 
chapter),  submitted  pursuant  to  the 
requirements  of  this  part,  shall  not  be 
available  for  public  inspection  without 
the  consent  of  the  lessee  as  long  as  the 
lease  remains  in  effect,  or  for  a  period 
of  10  years  after  the  date  of  submis- 
sion, whichever  is  less,  unless  the  Di- 
rector determines  that  earlier  release 
of  such  formation  is  necessary  for  the 
proper  development  of  the  field  or 
area. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section  or  in  9  252.7  of  this 
chapter,  geological  data  and  analyzed 
geological  information  (as  defined  in 
9  252.2  of  this  chapter)  submitted  pur- 
suant to  the  requirements  of  this  part, 
shall  not  be  made  available  for  public 
inspection  without  the  consent  of  the 
lessee  as  long  as  the  lease  remains  in 
effect  or  for  a  period  of  2  years  after 
the  date  of  submission,  whichever  is 
less,  unless  the  Director  determines 
that  earlier  release  of  such  informa- 
tion is  necessary  for  the  proper  devel- 
opment of  the  field  or  area. 

(c)  Geophysical  data,  processed  geo- 
physical information  and  interpreted 
geophysical  information  collected  with 
high  resolution  systems  including,  but 
not  limited  to  bathymetry,  side-scan 
sonar,  subbottom  profiler  and  magne- 
tometer, on  a  lease  in  compliance  with 
stipulations  or  orders  conerning  pro- 
tection of  environmental  aspects  of 
the  lease  such  as,  but  not  limited  to, 
cultural  resources,  biological  re- 
sources, and  geologic  hazards,  shall  be 
made  available  to  the  public  60  days 
after  submittal  to  the  Director  or  at 


such  earlier  time  as  the  Director  de- 
termines is  necessary  for  implementa- 
tion of  the  provisions  of  9  250.34. 

9230.100    Effect  of  regulations  on  provi- 
sions of  lease. 

(a)  As  provided  in  subsection  6(b)  of 
the  Act,  the  regulations  in  this  part 
supersede  the  provisions  of  any  lease 
which  is  determined  to  meet  the  re- 
quirements of  subsection  6(a)  of  the 
Act.  to  the  extent  that  they  cover  the 
same  subject  matter,  with  the  follow- 
ing exceptions;  the  provisions  of  a 
lease  with  respect  to  the  area  covered 
by  the  lease,  the  minerals  covered  by 
the  lease,  the  rentals  payable  under 
the  lease,  the  royalties  payable  under 
the  lease  (subject  to  the  provisions  of 
paragraphs  6(a)(8)  and  6(a)(9)  of  the 
Act),  and  the  term  of  the  lease  (sub- 
ject to  the  provisions  of  paragraph 
6(a)(10)  of  the  Act  and,  as  to  sulphur, 
subject  to  the  provisions  of  paragraph 
6(b)(2)  of  the  Act)  shall  continue  in 
effect  and.  in  the  event  of  any  conflict 
or  inconsistency,  shall  take  precedence 
over  the  regulations  in  this  Part. 

(b)  A  lease  that  meets  the  require- 
ments of  subsection  6(a)  of  the  Act 
shall  also  be  subject  to  the  mineral 
leasing  regulations  applicable  to  the 
OCS  as  well  as  the  regulations  relating 
to  geophysical  and  geological  explora- 
tory operations  and  to  pipeline  rights- 
of-way  in  the  OCS  to  the  extent  that 
those  regulations  are  not  contrary  to 
or  inconsistent  with  the  provisions  of 
the  lease  relating  to  the  area  covered, 
the  minerals  covered,  the  rentals  pay- 
able, the  royalties  payable,  and  the 
terms  of  the  lease. 

[PR  Doc.  79-7614  Piled  3-9-79;  8:45  ami 


[4910-14-M] 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

(33  Cn  fart  117] 

tCGD  78-861 

MAWUIDGE  OPERATION  REGULATIONS 

Coolbonk  Slough  and  WillamoHo  Rivor,  Orog. 

AGENCY:  Coast  Guard.  EK3T. 

ACTION:  Proposed  Rule. 

SUMMARY:  At  the  request  of  the 
Southern  Pacific  Transportation  Com- 
pany, the  Coast  Guard  is  considering 
changing  the  regulations  governing 
the  operation  of  the  Southern  Pacific 
railroad  drawbridge  across  Coalbank 
Slough,  mile  0.1,  and  the  Southern  Pa- 
cific railroad  drawbridges  across  the 
Willamette  River  at  Albany,  mile 
119.6.  and  Salem,  mile  84.3,  to  permit 
the  draws  to  remain  closed  to  naviga- 
tion. This  proposal  is  being  made  be- 
cause no  requests  have  been  made  to 
open    the    bridge    across    Coalbank 


Slough  since  1974;  for  the  bridge 
across  the  Willamette  River  at  Albany 
since  1971;  and  for  the  bridge  across 
the  Willamette  River  at  Salem  since 
1970.  This  action  will  relieve  the 
bridge  owner  of  the  burden  of  main- 
taining the  machinery  and  of  having  a 
person  available  to  open  the  draw. 

DATE:  Comments  must  be  received  on 
or  before  April  12,  1979. 

ADDRE^SS:  Comments  should  be  sub- 
mitted to  and  are  available  for  exami- 
nation at  the  office  of  the  Commander 
(oan),'  Thirteenth  Coast  Guard  Dis- 
trict, 915  Second  Avenue.  Seattle. 
Washington  98174. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  L.  Teuton.  Jr..  Chief.  Draw- 
bridge Regulations  Branch  (G- 
WBR/73).  Room  7300.  Nassif  Build- 
ing. 400  Seventh  Street.  S.W..  Wash- 
ington, D.C.  20590  (202-426-0942). 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to  par- 
ticipate in  this  proposed  rule  making 
by  submitting  written  views,  com- 
ments, data  or  arguments.  Persons 
submitting  comments  should  include 
their  name  and  address,  identify  the 
bridge,  and  give  reasons  for  concur- 
rence with  or  any  recommended 
change  in  the  proposal. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  forward  any  com- 
ments received  with  his  recommenda- 
tions to  the  Chief,  Office  of  Marine 
Environment  and  Systems.  U.S.  Coast 
Guard  Headquarters.  Washington, 
D.C.  who  will  evaluate  all  conmiunica- 
tions  received  and  recommend  a 
course  of  final  action  to  the  Comman- 
dant on  this  proposal.  The  proposed 
regulations  may  be  changed  in  the 
light  of  comments  received. 

Drafting  Information 

The  principal  persons  Involved  in 
drafting  this  proposal  are:  Frank  L. 
Teuton,  Jr.,  Project  Manager,  Office 
of  Marine  Environment  and  Systems, 
and  Mary  Ann  McCabe.  Project  Attor- 
ney. Office  of  the  Chief  Counsel. 

Discussion  of  the  Proposed 
Regulations 

In  a  telephone  conversation  between 
the  Southern  Pacific  Transportation 
Company  and  the  Commander  (oan). 
Thirteenth  Coast  Guard  District,  the 
applicant  agreed  to  restore  any  or  all 
of  these  bridges  to  operable  condition 
within  six  months  after  notification 
from  the  Commandant.  U.S.  Coast 
Guard,  to  take  such  action.  This  six- 
month  proviso  should  provide  for  the 
reasonable  needs  of  navigation.  It  has 
been  at  least  four  years  since  any  of 
these  bridges  were  required  to  open 
for  the  passage  of  vessels. 
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In  consideration  of  the  foregoing,  it 
is  proposed  that  Part  117  of  Title  33  of 
the  Code  of  Federal  Regulations  be 
amended  by: 

1.  Revising  §117.755<a)  to  read  as 
follows: 

PAIT  117— OtAWBRIDGE  OPERATION 
REGULATIONS 

§117.755    Willamette  River.  Oreif.:  bridices 
above  Oregun  Cit>.  Oreft. 

(a)  Southern  Pacific  Transportation 
Co.  drawbridge  at  Salem.  The  draw- 
need  not  open  for  the  passage  of  ves- 
sels. However,  the  draw  shall  be  re- 
turned to  an  operable  condition  within 
six  months  after  notification  from  the 
Commandant,  U.S.  Coast  Guard,  to 
take  such  action. 


2.  Revising  §117.759b<f)  (1)  and  (6) 
to  read  as  follows: 

§  117.7.59b  DrawbridKeM  acroM  naviKable 
waters  in  Oregon  where  constant  at- 
tendance i.s  not  re4|uired. 


(f)»  •  • 

(1)  Southern  Pacific  Transportation 
Co.  drawbridge  across  Coalbank 
Slough.  The  draw  need  not  open  for 
the  passage  of  vessels.  However,  the 
draw  shall  be  returned  to  an  operable 
condition  within  six  months  after  noti- 
fication from  the  Commandant,  U.S. 
Coast  Guard,  to  take  such  action. 


(6)  Southern  Pacific  Transportation 
Co.  drawbridge  across  the  Willamette 
River  at  Albany.  The  draw  need  not 
open  for  the  passage  of  vessels.  How- 
ever, the  draw  shall  t>e  returned  to  an 
operable  condition  within  six  months 
after  notification  from  the  Comman- 
dant, U.S.  Coast  Guard,  to  take  such 
action. 


(Sec.  5.  28  Stat.  362.  as  amended,  sec. 
6<K)(2),  80  SUt.  937;  (33  U.S.C.  499,  49 
U.S.C.  1655(8X2))  49  CFR  1.46(CM5).) 

Dated:  March  5.  1979. 

J.  B.  Hayes. 
Admiral,  U.S.  Coast  Guard 
Commandant 

(FR  Doc.  79  7409  Filed  3-9-79;  8:45  am] 


PROPOSED  RULES 

[8320-01 -Ml 

VETERANS'  ADMINISTRATION 

[38  CFR  Port  3| 

ADJUDICATION 

Plot  or  Inlormant  Allowon<«;  Hoodttono  or 
Momoriol  Morfcor 

AGENCY:  Veterans  Administration. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Veterans  Adminis- 
tration is  amending  its  regulations  to 
implement  two  provisions  of  Title  II  of 
the  Veterans'  Housing  Benefits  Act  of 
1978.  The  first  provision  authorizes 
payment  of  the  plot  or  interment  al- 
lowance in  certain  cases  to  a  State  or 
political  subdivision  thereof,  when  a 
deceased  veteran  eligible  for  burial  in 
a  national  cemetery  is  buried  in  a 
State  cemetery  or  a  cemetery  owned 
by  a  political  subdivision  of  a  State. 
The  second  provision  permits  the  Vet- 
erans Administration  to  pay  a  cash  al- 
lowance in  lieu  of  furnishing  a  Veter- 
ans Administration  headstone  or  me- 
morial marker  for  a  deceased  veteran. 

DATES:  Comments  must  be  received 
on  or  before  May  11,  1979.  It  is  pro- 
posed to  make  the  regulation  change 
regarding  the  plot  or  interment  allow- 
ance effective  Octol)er  1,  1978.  and  the 
regulation  change  regarding  the  head- 
stone allowance  October  18.  1978,  as 
these  are  the  effective  dates  specified 
in  the  law  which  is  designated  Pub.  L. 
95-476  (92  Stat.  1497). 

ADDRESSES:  Send  written  comments 
to:  Administrator  of  Veterans  Affairs 
(27IA),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington, 
D.C.  20420.  Comments  will  be  availa- 
ble for  inspection  at  the  address 
shown  above  during  normal  business 
hours  until  May  21.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

T.  H.  Spindle  202-389-3005. 

SUPPLEMENTARY  INFORMATION: 
Section  903.  title  38.  United  SUtes 
Code  provides  that  In  the  case  of  a  vet- 
eran eligible  for  a  burial  allowance 
under  38  U.S.C.  902.  the  Veterans  Ad- 
ministration may  pay  up  to  $150  as  a 
plot  or  interment  allowance  if  the  vet- 
eran is  not  burled  in  a  national  ceme- 
tery. The  plot  or  interment  allowance 
is  also  payable  when  a  veteran  dies  in 
a  Veterans  Administration  facility  to 
which  the  veteran  was  properly  ad- 
mitted for  hospital,  nursing  home  or 
domiciliary  care  under  38  U.S.C.  610  or 
611(a).  Prior  to  enactment  of  Pub.  L. 
95-476  the  plot  or  interment  allowance 
was  not  payable  if  the  veteran  was 
buried  in  a  State  cemetery. 

Pub.  L.  95-476,  enacted  October  18. 
1978.  amends  38  U.S.C.  903  to  permit 
payment  of  the  full  $150  plot  or  inter- 


ment allowance  to  a  State  or  political 
subdivision  thereof  In  certain  cases 
when  burial  is  in  a  cemetery  owned  by 
a  State  or  political  subdivision  thereof. 

The  amendment  of  1 3.1601(a).  and 
§  3.1604(c)  and  the  addition  of 
§  3.1604(d)  set  forth  the  conditions  of 
entitlement  for  payment  of  the  plot  or 
Interment  allowance  to  a  State  or  po- 
litical subdivision  thereof. 

Under  38  U.S.C.  906  the  Veterans 
Administration  may  furnish,  when  re- 
quested, a  Government  headstone  or 
marker  to  mark  the  unmarked  grave 
of  a  veteran  burled  In.  or  eligible  for 
burial  In.  a  national  cemetery,  or  to 
commemorate  a  veteran  whose  re- 
mains have  not  been  recovered  or 
Identified  or  were  buried  at  sea.  Pub. 
L.  95-476  amends  38  U.S.C.  906  to 
permit  payment  of  a  monetary  allow- 
ance In  lieu  of  furnishing  a  marker  or 
headstone.  The  monetary  allowance  Is 
payable  as  reimbursement  to  the 
person  entitled  to  request  a  Govern- 
ment headstone  or  marker  for  the 
actual  costs  incurred  by  or  on  behalf 
of  such  person  in  acquiring  a  non-Gov- 
ernment headstone  or  marker  for 
placement  In  any  cemetery  other  than 
a  national  cemetery  In  connection 
with  the  burial  or  memorlallzatlon  of 
the  deceased.  Reimbursement  may  be 
made  only  upon  the  request  of  the 
person  entitled  to  request  the  head- 
stone or  marker  and  may  mot  be  made 
In  an  amount  In  excess  of  the  average 
actual  costs,  as  determined  by  the  Vet- 
erans Administration,  of  a  Govem- 
« ment-furnished  headstone  or  marker 
for  the  preceding  fiscal  year. 

The  average  actual  cost  of  a  head- 
stone or  marker  for  fiscal  year  1978 
(I.e.  the  period  from  October  1,  1977. 
through  September  30.  1978)  Is  $50. 
This  cost  win  be  recomputed  periodi- 
cally. 

The  addition  of  9  3.1612  sets  forth 
the  conditions  governing  payment  of 
this  monetary  allowance. 

Additional  Comment  Information 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposal  to 
the  Administrator  of  Veterans'  Affairs 
(271A).  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Washington, 
D.C.  20420.  All  written  comments  re- 
ceived will  be  available  for  public  in- 
spection at  the  above  address  only  be- 
tween the  hours  of  8  am  and  4:30  pm. 
Monday  through  Friday  (except  holi- 
days) until  May  21.  1979. 

Any  person  visiting  Central  Office 
for  the  purpose  of  inspecting  any  such 
comments  will  be  received  by  the  Cen- 
tral Office  Veterans  Services  Unit  in 
room  132.  Such  visitors  to  any  VA 
field  station  will  be  informed  that  the 
records  are  available  for  inspection 
only  in  Central  Office  and  furnished 


the    address    and    the    above    room 
number. 

Approved:  March  4,  1979. 

By  direction  of  the  Administrator. 

RUFUS  H.  Wilson. 
Deputy  Administrator. 

1.  In  §3.1601.  the  Introductory  por- 
tions of  paragraphs  (a)(2)  and  (b)  are 
revised  to  read  as  follows: 

§  3.1601     Claims  and  evidence. 

(a)  Claims.  *  *  • 

(2)  Claims  for  the  plot  or  interment 
allowance  (except  for  claims  filed  by  a 
State  or  an  agency  or  policital  subdivi- 
sion thereof,  under  §  3.1604(d))  may  be 
executed  by: 


(b)  Supporting  evidence.  Evidence 
required  to  complete  a  claim  for  the 
burial  allowance  and  the  plot  Inter- 
ment allowance,  when  payable,  (In- 
cluding a  reopened  claim  filed  within 
the  2-year  period)  must  be  submitted 
within  1  year  from  date  of  the  Veter- 
ans Administration  request  for  such 
evidence.  In  addition  to  the  proper 
claim  form  the  claimant  other  than  a 
§  3.1604(d)  claimant  Is  required  to 
submit: 


2.  Section  3.1604  is  amended  by 
changing  the  heading  of  paragraph  (c) 
and  adding  paragraph  (d)  to  read  as 
follows: 

§.1.1604     Payments  from  non-Veterans  Ad- 
ministratiim  sources. 


(c)  Payment  of  plot  interment  allow- 
ance by  public  or  private  organization 
except  as  provided  for  by  paragraph 
(d)  of  this  section.  '  *  * 

(d)  Payment  of  the  plot  or  interment 
allowance  to  a  State  or  political  subdi- 
vision thereof— (I)  Conditions  war- 
ranting payment.  All  of  the  following 
conditions  must  be  met: 

(i)  The  plot  or  Interment  allowance 
Is  payable  based  on  the  ser\ice  of  the 
deceased  veteran.  See  §  3.1600. 

(ID  The  deceased  veteran  Is  burled  In 
a  cemetery  or  a  section  thereof  which 
is  used  solely  for  the  Interment  of  per- 
sons eligible  for  burial  In  a  national 
cemetery. 

(Ill)  The  cemetery  or  the  section 
thereof  where  the  veteran  Is  burled  Is 
owned  by  the  State,  or  an  agency  or 
political  subdivision  of  the  State 
claiming  the  plot  or  interment  allow- 
ance. 

(Iv)  No  charge  Is  made  by  the  State, 
or  an  agency  or  political  subdivision  of 
the  State  for  the  cost  of  the  plot  or  in- 
terment. 
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(v)  The  veteran  was  buried  on  or 
after  October  1.  1978. 

(2)  Claims.  A  claim  for  payment 
under  this  paragraph  shall  be  execut- 
ed by  a  State,  or  an  agency  of  political 
subdivision  of  a  State  on  a  claim  form 
prescribed  by  the  Veterans  Adminis- 
tration. Such  claim  must  be  received 
by  the  Veterans  Administration  within 
2  years  after  the  permanent  burial  or 
cremation  of  the  body.  Where  the 
burial  allowance  was  not  payable  at 
the  death  of  the  veteran  because  of 
the  nature  of  the  veteran's  discharge 
from  service,  but  after  the  veteran's 
death  the  veteran's  discharge  was  cor- 
rected by  competent  authority  so  as  to 
reflect  a  discharge  under  conditions 
other  than  dishonorable,  claim  may  be 
filed  within  2  years  from  the  date  of 
correction  of  the  discharge. 

(3)  Amount  of  the  allowance.  A  State 
or  an  agency  or  political  subdivision  of 
a  State  entitled  to  payment  under  this 
paragraph  shall  be  paid  the  sum  of 
$150  as  a  plot  or  Interment  allowance 
without  regard  to  the  actual  cost  of 
the  plot  or  Interment. 

(4)  Priority  of  payment.  A  claim  filed 
under  this  paragraph  shall  take  prece- 
dence in  payment  of  the  plot  or  inter- 
ment allowance  over  any  claim  filed 
for  the  plot  or  Interment  allowance 
under  §  3.1601(a)(2).  (38  U.S.C.  903(b)) 

3.  Section  3.1612  is  added  to  read  as 
follows: 

§3.1612  Monetary  allowance  in  lieu  of  a 
(iovernment-furnished  headstone  or 
marker. 

(a)  Purpose.  The  section  provides  for 
the  payment  of  a  monetary  allowance 
in  lieu  of  furnishing  a  headstone  or 
marker  at  Government  expense  under 
the  provisions  of  §  1.631(a)  (2)  and  (b) 
of  this  chapter  to  the  person  entitled 
to  request  such  a  headstone  or 
marker. 

(b)  Eligibility  for  the  allowance.  All 
of  the  following  conditions  shall  be 
met: 

( 1 )  The  deceased  veteran  was  eligible 
for  burial  In  a  national  cemetery  (See 
§  1.620  (a),  (b),  (c)  and  (d)  of  this  chap- 
ter); or  died  under  circumstances  pre- 
cluding the  recovery  or  Identification 
of  the  veteran's  remains  or  the  veter- 
an's remains  were  buried  at  sea. 

(2)  The  veteran  was  buried  on  or 
after  October  18.  1978. 

(3)  The  headstone  or  marker  was 
purchased  to  mark  the  unmarked 
grave  of  the  deceased  veteran  or  to 
memorialize  the  deceased  veteran. 

(4)  The  headstone  or  marker  is  for 
placement  in  a  cemetery  other  than  a 
national  cemetery. 

(c)  Person  entitled  to  request  a  Gov- 
ernment-furnished headstone  or 
marker.  For  purposes  of  this  monetary 
allowance,  a  person  entitled  to  request 
such  a  headstone  or  marker  means  the 
person,  including  but  not  limited  to. 
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the  executor,  administrator  or  a 
person  representing  the  deceased's 
estate  who  purchased  the  headstone 
or  marker. 

(d)  Receipted  bill.  A  receipted  bill  de- 
scribing the  headstone  or  marker,  date 
of  purchase,  purchase  price,  the 
amount  of  payment  and  the  name  of 
the  person  who  made  such  payment 
shall  accompany  a  claim  for  this  mon- 
etary allowance. 

(e)  Payment  of  the  allowance.  (1) 
The  monetary  allowance  Is  payable  as 
reimbursement  to  the  person  entitled 
to  request  a  Government-furnished 
headstone  or  marker.  If  funds  of  the 
deceased's  estate  were  used  to  pur- 
chase the  headstone  or  marker  and  no 
executor  or  administrator  has  been  ap- 
pointed, payment  may  be  made  to  a 
person  who  will  make  distribution  of 
this  monetary  allowance  to  the  person 
or  persons  entitled  under  the  laws  gov- 
erning the  distribution  of  intestate  es- 
tates in  the  State  of  the  decedents' 
personal  domicile. 

(2)  The  amount  of  the  allowance 
payable  is  the  lesser  of  the  following: 

(i)  actual  cost  of  acquiring  a  non- 
Government  headstone  or  marker;  or 

(11)  The  average  actual  cost,  as  deter- 
mined by  the  Veterans  Administra- 
tion, of  headstones  and  markers  fur- 
nished at  Government  expense  for  the 
fiscal  year  preceding  the  fiscal  year  In 
which  the  non-Government  headstone 
or  marker  was  purchased.  The  average 
actual  cost  of  headstones  and  markers 
furnished  at  Government  expense  for 
fiscal  year  1978  (October  1.  1977 
through  September  30.  1978)  is  $50. 

(f)  Payment  of  allowance  prohibited. 
This  monetary  allowance  shall  not  be 
paid  when  a  Government  headstone  or 
marker  has  been  requested  or  Issued 
under  the  provisions  of  §  1.631(a)  (2) 
and  (b)  of  this  chapter.  (38  U.S.C. 
906(d)) 

^      IFR  Doc.  79-7404  Filed  3-9-79:  8:45  am] 
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ENVIRONMENTAL  PROTEaiON 
AGENCY 

[40  CFR  Port  52] 
(FRL  1073-2] 

APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Leuiciono  Vorionco,  Koltor  Aluminum  ft 
Chomkol  Corp.  (Nerce) 

AGENCY:   Environmental   Protection 
Agency  (EPA). 
ACrriON:  Proposed  Rule. 

SUMMARY:  This  action  proposes  ap- 
proval of  a  variance  to  Louisiana  Reg- 
ulation 19.5  for  Kaiser  Aluminum  & 
Chemical  Corporation  In  Norco.  Lou- 
isiana. Compliance  under  the  variance 
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is  scheduled  for  December  31,  1980. 
The  proposed  variance  will  allow 
Kaiser  to  complete  emission  controls 
for  its  petroleum  coke  calcining  facili- 
ties. The  continuation  of  particulate 
matter  emissions  at  current  rates  are 
not  expected  to  cause  or  contribute  to 
violations  of  the  ambient  air  quality 
standards. 

DATES:  Comments  on  this  proposed 
rulemaking  by  interested  persons  must 
be  received  on  or  before  April  11.  1979, 
in  order  to  be  considered  by  EPA  in 
making  a  final  approval/disapproval 
decision. 

ADDRESSES:  Comments  on  this  pro- 
posed rulemaking  should  be  submitted 
to  the  address  below. 

Environmental  Protection  Agency,  Region 
6.  Air  Program  Branch,  1201  Elm  Street, 
Dallas.  Texas  75270. 

Copies  of  the  State's  submittal  are 
available  for  inspection  during  normal 
business  hours  at  the  address  above 
and  at  the  following  address: 

Environmental  Protection  Agency.  Public 
Information  Reference  Unit.  Room  2922. 
401  M  Street,  SW..  Washington.  D.C. 
30460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jerry  Stubberfield,  Envirormiental 
Protection  Agency,  Region  6,  Air 
Program  Branch.  Dallas,  Texas 
75270(214)767-2742. 

SUPPLEMENTARY  INFORMATION: 
A  proposed  variance  for  compliance 
with  Louisiana  Regulation  19.5  by 
Kaiser  Aluminum  and  Chemical  Cor- 
poration (Norco)  was  submitted  to 
EPA  by  the  Governor  on  August  31, 
1978.  Under  the  variance,  compliance 
with  Regulation  19.5  by  Kaiser  would 
be  completed  by  December  31.  1980. 
The  extended  compliance  date  would 
allow  Kai.ser  to  complete  installation 
of  emission  controls  for  particulate 
matter  for  its  petroleum  coke  calcin- 
ing facilities.  The  following  compli- 
ance schedule  is  contained  in  the  Com- 
mission Order  oi^he  Louisiana  Air 
Control  CommiKion  (LACC): 

1.  Complete  evalution  of  major 
equipment  requirements  by  Augu.st  31, 
1979. 

2.  Construction  of  modified  facility 
to  begin  by  March  I,  1980. 

3.  Complete  devivery  of  equipment 
by  August  31,  1980. 

4.  Complete  construction  by  Decem- 
ber 15,  1980. 

5.  Complete  start-up,  adjustment, 
and  achieve  compliance  by  December 
31,  1980. 

The  Commission  Order  requires  a 
written  report  no  later  than  15  days 
after  each  of  the  dated  increments  of 
progress  describing  the  action  taken 
and  whether  the  schedule  has  been 
met. 


Air  Quality  Impact  Analysis 

The  air  quality  impact  of  the  vari- 
ance for  Kaiser  Aluminum  (Norco),  in- 
cluding the  Impacts  of  nearby  sources 
of  particulate  matter,  was  estimated 
with  dispersion  models.  The  Texas 
Episodic  Model  (TEM)  and  the 
PTMAX  model  were  used  to  estimate 
24-hour  impacts,  and  the  Air  Quality 
Display  Mtidel  (AQDM)  was  used  to 
estimate  anrrtrafunpacts.  Based  on  the 
dispersion  model  results,  current  emis- 
sions from  the  Norco  plant  coke  cal- 
clner  have  an  estimated  24-hour  air 
quality  impact  of  3  micrograms  per 
cubic  meter  (>xg/m').  Information  from 
the  lastest  reviews  of  neighboring 
sources  for  the  prevention  of  signifi- 
cant deterioration  (PSD)  shows  that 
worst  case  24-hour  estimates  for  Good- 
hope  Refinery  and  Shell  Oil  and 
Chemical  are  14  and  34  fig/m'  respec- 
tively. Assuming  that  worst  case 
values  for  all  three  sources  occurred 
simultaneously  at  the  same  receptor,  a 
maximum  24-hour  value  of  51  jig/m' 
would  result.  Since  this  is  significantly 
below  the  air  quality  standard  of  150 
^g/m',  which  can  be  exceeded  once  a 
year  before  a  violation  occurs,  a  vari- 
ance for  Kaiser  Aluminum  (Norco)  is 
not  expected  to  cause  or  contribute  to 
a  violation  of  the  24-hour  standard. 
Impacts  on  the  annual  standard  were 
similarly  small. 

This  notice  of  proposed  rulemaking 
is  issued  under  the  authority  of  sec- 
tion 110(a)  of  the  Clean  Air  Act.  as 
amended.  42  U.S.C.  7410-(a). 


Dated:  February  23.  1979.      * 

Ear|/Kari. 
Acting  Regional  Administrator. 

It  is  proposed  to  amend  Part  52  of 
Chapter  I.  Title  40  of  the  Code  of  Fed- 
eral Regulations  as  follows: 

SiApart  T — Leuitiona 

1.  In  §52.970,  paragraph  (c)  is 
amended  by  adding  a  new  paragraph 
(12)  as  follows: 

S  52.970     IdentiHcation  of  plan. 


(c)  •  •  • 

(12)  A  variance  to  Regulation  19.5 
for  Kaiser  Aluminum  and  Chemical 
Corporation  at  Norco,  Louisiana  was 
submitted  by  the  Governor  on  August 
31,  1978. 

2.  In  Subpart  T,  5  52.980  Is  amended 
by  adding  a  new  paragraph  (b)  as  fol- 
lows: 


§  52.980    Compliance  Mhedules, 


(b)  The  compliance  schedule  below 
for  Kaiser  Aluminum  and  Chemical 
Corporation  is  approved  as  a  revision 
to  the  plan  pursuant  to  S9  51.6  and 
51.15  of  this  chapter.  The  regulation 
cited  is  an  approved  regulation  of  the 
SUte. 


/ 

Source                                                          Location 

Regulation 
Involved 

Pinal  compliance 
dau 

• 

Kaiser  Aluminum  St  Chemical  Corp.  (coke  cal    Norco. — -... 

ciner). 

.   IM 

..  Dec.  31.  INO. 

(PR  Doc.  79-7398  Piled  3-9-79:  8:45  am] 
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tFRL  1072-51 


STAH  AND  FEDERAL  AOMINISTRATIVE 
ORDERS  PERMiniNG  A  DELAY  IN  COMPLI- 
ANCE WITH  STATE  IMPLEMENTATION  PLAN 
REQUIREMENTS 

Proposed  Approval  of  an  Adminittrotivo  Ordor 
Ittuod  by  Iho  Slat*  of  Maryland  lo  tho  Gon- 
•ral  Rofroctoriof  Co. 

AGENCY:   Environmental   Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve 
an  administrative  order  issued  by  the 
State  of  Maryland  to  the  General  Re- 
fractories Company.  The  order  re- 
quires the  company  to  bring  air  emis- 
sions from  its  magnesite  processing 
system  in  Baltimore  into  compliance 
with  certain  regulations  contained  in 
the  federally-approved  Maryland 
State  Implementation  Plan  (SIP)  by 
June  30,  1979.  Because  the  order  has 
been  issued  to  a  major  source  and  per- 
mits a  delay  in  compliance  with  the 
provisions  of  the  SIP.  it  must  be  ap- 
proved by  EPA  before  it  becomes  ef- 
fective as  a  delayed  compliance  order 
under  the  Clean  Air  Act  (the  Act).  If 
approved  by  EPA.  the  order  will  con- 
stitute an  addition  to  the  SIP.  In  addi- 
tion, a  source  in  compliance  with  an 
approved  order  may  not  be  sued  under 
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the  Federal  enforcement  or  citizen 
suit  provisions  of  the  Act  for  viola- 
tions of  the  SIP  regulations  covered 
by  the  Order.  The  purpose  of  this 
notice  is  to  invite  public  comment  on 
proposed  approval  of  the  order  as  a 
delayed  compliance  order. 

DATE:  Written  comments  must  be  re- 
ceived on  or  before  April  11,  1979. 

ADDRESSES:  Comments  should  be 
submitted  to  Director,  Enforcement 
Division.  EPA,  Region  III.  Curtis 
Building.  Sixth  and  Walnut  Streets, 
Philadelphia.  Pennsylvania  19106.  The 
State  order,  supporting  material,  and 
public  comments  received  in  response 
to  this  notice  may  be  inspected  and 
copied  (for  appropriate  charges)  at 
this  address  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Thomas  W.  Shiland.  3EN12 
(same  address  as  above),  215/597- 
7915. 

SUPPLEMENTARY  INFORMATION: 
The  General  Refractories  Company 
operates  a  magnesite  processing  instal- 
lation at  Baltimore,  Maryland.  The 
order  under  consideration  addresses 
emissions  from  the  magnesite  process- 
ing installation  at  the  facility,  which 
are  subject  to  Regulations  Number 
10.03. 38.02A  and  10.03. 38.03F,  promul- 
gated pursuant  to  Article  43,  Section 
697  of  the  Annotated  Code  of  Mary- 
land. The  regulation  limits  the  emis- 
sions of  visible  emissions  and  particu- 
late matter  from  materials  handling 
and  construction,  and  is  part  of  the 
federally  approved  Maryland  State 
Implementation  Plan.  The  order  re- 
quires final  compliance  with  the  regu- 
lation by  June  30,  1979  through  the  in- 
stallation of  dust  collection  systems, 
improved  conveyors,  enclosure  of  con- 
veyors, installation  of  bay  house 
equipment  and  enclosure  of  other 
processing  equipment. 

Because  this  order  has  been  issued 
to  a  major  source  of  particulate  emis- 
sions and  permits  a  delay  in  compli- 
ance with  the  applicable  regulation,  it 
must  be  approved  by  EPA  before  it  be- 
comes effective  as  a  delayed  compli- 
ance order  under  Section  113(d)  of  the 
Clean  Air  Act  (the  Act).  EPA  may  ap- 
prove the  order  only  if  it  satisfies  the 
appropriate  requirements  of  this  sub- 
section. 

If  the  order  Is  approved  by  EPA, 
source  compliance  with  its  terms 
would  preclude  Federal  enforcement 
action  under  Section  113  of  the  Act 
against  the  source  for  violations  of  the 
regulation  covered  by  the  order  during 
the  period  the  order  is  in  effect.  En- 
forcement against  the  source  under 
the  citizen  suit  provision  of  the  Act 
(Section  304)  would  be  similarly  pre- 
cluded. If  approved,  the  order  would 


also    constitute    an    addition    to    the 
Maryland  SIP. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pro- 
posed order.  Written  comments  re- 
ceived by  the  date  specified  above  will 
be  considered  in  determining  whether 
EPA  may  approve  the  order.  After  the 
public  comment  period,  the  Adminis- 
trator of  EPA  will  publish  in  the  Fed- 
eral Register  the  Agency's  final 
action  on  the  order  In  40  CFR  Part  65. 

(42  U.S.C.  7413,  7601) 

Dated:  February  21,  1979. 

Jack  J.  Schramm. 
Regional  Administrator, 
Region  III. 
IFR  Doc.  79-7407  Filed  3-9-79;  8:45  am] 
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[40  CFR  Port  180] 
(PRL  1072-3;  PP  8E2071/P94) 

TOLERANCES  AND  EXEMPTIONS  FROM  TOLER- 
ANCES FOR  f»ESTICIDE  CHEMICALS  IN  OR 
ON  RAW  AGRICULTURAL  COMMODITIES 

Preposod  Toloranc*  for  tho  Potticido  Chomieol 
0,0-Diothyl  0-(2-Uopropyl-^M«thyl-4-Pyri- 
midlnyl)  Phetphorothieoto 

AGENCY:  Office  of  Pesticide  Pro- 
grams, Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  This  notice  proposes  that 
a  tolerance  be  established  for  residues 
of  the  insecticide  O.O-diethyl  0-(2-iso- 
propyl-6-methyl-4-pyrimidinyl )  phos- 
phorothioate  on  mushrooms.  The  pro- 
posal was  submitted  by  the  Interre- 
gional Research  Project  No.  4.  This 
amendment  to  the  regulations  would 
establish  a  maximum  permissible  level 
for  residues  of  the  subject  insecticide 
on  mushrooms. 

DATE:  Comments  must  be  received  on 
or  before  April  11.  1979. 

ADDRESS  COMMENTS  TO:  Mrs.  Pa- 
tricia Critchlow.  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
EPA,  East  Tower,  401  M  St.,  SW. 
Washington  D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.  Patricia  Critchlow  at  the  above 
address  (202/755-4851). 

SUPPLEMENTARY  INFORMATION: 
The  Interregional  Research  Project 
No.  4  (IR-4).  New  Jersey  State  Agri- 
cultural Experiment  Station.  P.O.  Box 
231.  Rutgers  University.  New  Bruns- 
wick. NJ  08903.  on  behalf  of  the  IR-4 
Technical  Committee  and  the  Agricul- 
tural Experiment  Stations  of  Dela- 
ware, Maryland,  and  Pennsylvania  hsis 
submitted  a  pesticide  petition  (PP 
8E2071)  to  the  EPA.  This  petition  re- 


quests that  the  Administrator  pro{>ose 
that  40  CFR  180.153  be  amended  by 
the  establishment  of  a  tolerance  for 
residues  of  the  insecticide  diazinon 
( O.  O-diethyl  0-(  2-isopropyl-6-methyl- 
4-pyrimidinyl)  phosphorothioate)  in  or 
on  the  raw  agricultural  commodity 
mushrooms. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  consid- 
ered in  support  of  the  proposed  0.75 
part  per  million  (ppm)  tolerance  were 
a  2-year  rat  feeding  study  with  a  no- 
observed-effect-level  (NOEL)  of  less 
than  10  ppm  based  on  cholinesterase- 
inhibiting  effects:  a  2-year  dog  feeding 
study  with  an  NOEL  of  less  than  160 
ppm  based  on  cholinesterase  inhibi- 
tion (However,  no  signs  of  systemic 
toxicity  were  noted  either  grossly  or 
histopathologically  in  these  two  stud- 
ies.); a  106-week  monkey  feeding  study 
with  an  NOEL  of  1  ppm  based  on  cho- 
linesterase inhibition;  a  multigenera- 
tion  reproduction/teratology  study  in 
rats  with  an  NOEL  of  4  ppm,  the  high- 
est level  tested:  and  a  hen  demyelina- 
tion  study  with  an  NOEL  of  200  ppm, 
the  highest  level  administered  for  30 
days  in  t^e  hen  diet.  The  Acceptable 
Daily  Intake  (ADD  for  diazinon  has 
been  calculated  to  be  0.0025  milligram 
(mg)  kilogram/(kg)  l>ody  weight  (bw)/ 
day  based  on  the  106- week  monkey 
feeding  study  using  a  10-fold  safety 
factor.  The  Maximum  Permissible 
Intake  (MPI)  for  the  subject  insecti- 
cide in  a  1.5-kg  diet  of  a  60-kg  man  is 
claculated  to  be  0.15  mg/day.  This  pro- 
posed use  will  add  less  than  0.1%  to 
the  theoretical  maximal  residue  con- 
tribution (TMRC)  of  the  established 
tolerances.  The  TMRC  from  the  estab- 
lished tolerances  for  diazinon  exceeds 
the  MPI  by  a  factor  of  2.75.  The 
actual  occurrence  of  diazinon  in  the 
general  food  supply  will  not  approach 
the  TMRC.  This  conclusion  is  support- 
ed by  findings  in  the  Food  and  Drug 
Administration  surveillance  and  moni- 
toring programs.  Thus,  it  is  concluded 
that  the  additional  increase  in  the 
TMRC  for  the  subject  insecticide 
minor  use  is  considered  toxicologically 
insignificant.  There  is  no  reasonable 
expectation  of  residues  in  eggs,  meat, 
milk,  or  poultry  since  there  are  no 
animal  feed  items  involved.  The 
nature  of  the  residues  is  adequately 
understood,  and  an  adequate  analyt- 
ical method  (gas  chromatography  with 
a  phosphorus  selective  thermionic  de- 
tector) Is  available  for  enforcement 
purposes.  Tolerances  have  previously 
been  established  for  a  variety  of  com- 
modities at  levels  ranging  from  0.1 
ppm  to  60  ppm.  A  mutagenicity  study 
may  be  required  at  such  time  as  the 
Agency  identifies  suitable  protocols 
for  mutagenicity  testing. 

The  pesticide  is  considered  useful 
for  the  purpose  for  which  the  toler- 
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ance  is  sought.  Accordingly,  based  on 
the  above  information  considered  by 
the  Agency,  and  the  small  percentage 
of  mushrooms  in  the  human  diet,  it  is 
concluded  that  the  tolerance  of  0.75 
ppm  establishing  by  amending  40  CFR 
180.153  will  protect  the  public  health. 
It  is  proposed,  therefore,  that  the  tol- 
erance be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  the  regis- 
tration of  a  pesticide,  under  the  Feder- 
al Insecticide.  Fungicide,  and  Rodenti- 
cide  Act.  which  contains  any  of  the  in- 
gredients listed  herein,  may  request  on 
or  before  April  11.  1979,  that  this  rule- 
making proposal  be  referred  to  an  ad- 
visory committee  in  accordance  with 
section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the  pro- 
posed regulation.  The  comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition/document 
control  number,  "PP  8E2071/P94".  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking 
will  be  available  for  public  inspection 
in  Room  315,  East  Tower,  from  8:30 
a.m.  to  4:00  p.m.  Monday  through 
Friday. 

Dated:  March  2,  1979. 

(Sec.  408(e).  Federal  Food,  Drug,  and  Cos- 
metic Act  (21  U.S.C.  346a(e)n 

Herbert  S.  Harrison, 
Acting  Director, 
Registration  Division. 

It  is  proposed  that  Part  180,  Subpart 
C,  §  180.153  l>e  amended  by  alphabeti- 
cally inserting  the  tolerance  of  0.75 
ppm  on  mushrooms  in  the  table  to 
read  as  follows: 

§  180.1.53    0,0-Diethyl  0-(  2-i8oprop)i-6- 

methy  I-  l-py  rimidinyl )         phosphoroth- 
inatr:  tolerances  for  re!«idue!«. 


Commodity 


Mushrooms . 


Parts  per 
million 


0.7S 


•  •  •  •  • 
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IFRL  1071-61 
HAZARDOUS  WASTE  GUIDELINES  AND 
REGULATIONS 

Extension  of  Commanf  Poried  en  Exfroctien 
Procedure 

AGENCY:  United  States  Environmen- 
tal Protection  Agency  ("EPA"  or  "the 
Agency"). 


PROPOSED  RULES 

ACTION:Extension  of  comment 
period  on  extraction  procedure. 
SUMMARY:  The  new  due  date  for 
public  comment  on  the  Extraction 
Procedure  (EP)  described  in 
§  250.13(d)(2)  of  EPA's  propo.sed  regu- 
lations implementing  Section  3001  of 
the  Resource  Conservation  and  Recov- 
ery Act  of  1976  (RCRA)  is  May  15. 
1979. 

DATES:  Comments  on  the  Extraction 
Procedured  are  now  due  no  later  than 
May  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Alan  Corson.  Hazardous  Waste  Man- 
agement Division  (WH-565).  Office 
of  Solid  Waste.  U.S.  Environmental 
Protection  Agency,  401  M  Street. 
S.W..  Washington.  DC.  20460. 

SUPPLEMENTARY  INFORMATION: 
The  purpose  of  this  notice  is  to  extend 
for  sixty  (60)  days  the  deadline  for 
submission  of  public  comments  on  the 
Extraction  Procedure  described  in 
§  250.13(d)(2)  of  EPA's  proposed  regu- 
lations implementing  Section  3001  of 
RCRA  (43  FR  58956-57,  December  18, 
1978). 

On  December  18,  1978,  EPA  Issued 
proposed  rules  implementing  Sections 
3001,  3002  and  3004  of  the  Solid  Waste 
Disposal  Act,  as  substantially  amended 
by  the  Resource  Conservation  and  re- 
covery Act  of  1976,  42  U.S.C.  §6901  et 
seq.  At  the  time  these  regulations  were 
proposed,  the  Agency  was  in  litigation 
regarding  the  schedule  for  their  pro- 
mulgation and  was  anticipating  a 
Court  order  establishing  a  final  pro- 
mulgation date.  EPA  allowed  an 
eighty-eight  day  comment  period  for 
these  regulations  and  those  already 
published  pursuant  to  Section  3003  of 
RCRA  (43  FR  18506-18512,  April  28, 
1978).  In  establishing  that  comment 
period,  the  Agency  sought  to  give  in- 
terested persons  as  much  time  as  pos- 
sible to  comment  on  the  proposed  re- 
guations  while  allowing  itself  the  time 
necessary  to  review,  analyze  and  re- 
spond to  the  comments  prior  to  the 
Agency's  targeted  December  31.  1979. 
date  for  final  promulgation  of  the  reg- 
ulations. On  January  3.  1979.  Judge 
Gerhard  Gesell  issued  an  order  requir- 
ing the  Agency  to  promulgate  the  Sec- 
tion 3001-3004  regulations  no  later 
than  December  31.  1979  (State  of  Illi- 
nois V.  Costle,  Nos.  78-1689  et.  al. 
(D.D.C..  January  3.  1979)).  EPA  clari- 
fied the  comment  due  date  for  its  pro- 
posed Section  3001-3004  regulations  In 
a  notice  appearing  in  the  February  7. 
1979.  Federal  Register  (44  FR  7785). 

During  the  comment  period  on  these 
Subtitle  C  (Sections  3001-3004)  regula- 
tions. EPA  has  received  several  letters 
and  oral  statements  at  the  public 
hearings  requesting  an  extension  of 


the  comment  period.  Those  letters 
which  explained  in  detail  the  reasons 
for  the  requested  extension  generally 
focussed  on  difficulties  In  obtaining 
the  equipment  necessary  to  perform 
the  Extraction  Procedure  and  the 
need  for  more  time  to  carry  out  the 
procedure  and  compile  the  data  for 
submission  to  the  Agency.  The  Agency 
calculates,  however,  .that  with  the 
knowledge  that  the  deadline  date  for 
all  other  comments  remaining  March 
16,  1979.  EPA  can  allow  a  60  day  ex- 
tension of  the  comment  period  on  the 
Extraction  Procedure  without  jeopar- 
dizing the  December  31.  1979.  Promul- 
gation date.  EPA  believes  that  good 
cause  exists  for  such  an  extension. 
After  carefully  considering  all  of  the 
requests  for  an  extension  of  the  com- 
ment period,  however,  the  Agency 
does  not  t)elleve  that  an  extenlon  on 
any  other  section  of  the  proposed  reg- 
ulations is  warranted,  and  the  Agency 
Is  not  granting  an  extension  of  the 
comment  period  on  any  other  Issues. 

The  Extraction  Procedure  Is  a  proce- 
dure developed  by  EPA  to  measure  the 
tendency  of  toxic  agents  in  a  waste, 
when  improperly  managed,  to  migrate 
out  and  thus  become  available  to  con- 
taminate the  environment.  As  de- 
scribed In  the  proposed  regulations 
(§  250.13(d)(2)).  the  EP  requires  the 
use  of  a  compaction  tester  and  an  ex- 
tractor. The  proposed  rule  describes 
Both  pieces  of  equipment  and  Includes 
diagrams  of  the  devices  (Fig.  1  and  2, 
43  FR  58961).  The  proposed  regulation 
also  gives  ^art  numt)ers  for  equipment 
manufactured  by  the  Associated 
Design  and  manufacturing  Company 
of  Alexandria.  Virginia,  which  the 
Agency  considers  a  suitable  compac- 
tion tester  and  an  extractor. 

The  proposed  regulation  expliclty 
states  that  the  devices  manufactured 
by  the  Associated  Design  and  Manu- 
facturing Company  are  suitable  pieces 
of  equipment  but  nowhere  do  the  reg- 
ulations require  that  those  particular 
parts  t>e  used.  Several  individuals, 
however,  have  misinterpreted  the  pro- 
posed regulation  and  assumed  that  the 
particular  pieces  of  equipment  manu- 
factured by  Associated  Design  and 
Manufacturing  Company  had  to  be 
used  to  perform  the  Extraction  Proce- 
dure. On  the  contrary,  any  piece  of 
equipment  which  meets  the  general 
objective  (which  is  to  ensure  sufficient 
agitation  so  that  diffusion  does  not 
limit  the  extraction  of  contaminant) 
stated  In  the  regulations  (see 
250.13(d)(2)(i)  (B)  and  (C)  (43  FR 
58956-57)  and  Figures  1  and  2  (43  FR 
58961))  may  be  used.  The  Agency  be- 
lieves that  almost  any  machine  shop 
should  be  able  to  fabricate  fairly 
quickly  the  equipment  described  In 
the  proposed  regulations.  This  misin- 
terpretation, however,  has  prevented 
some  Individuals  from  running  the  Ex- 


traction Procedure  on  their  waste 
streams  and  submitting  the  data  to 
EPA. 

In  order  to  allow  those  members  of 
the  regulated  community  who  misun- 
derstood the  proposed  regulation  time 
to  order  or  fabricate  the  equipment 
necessary  to  run  the  EP  on  their  waste 
and  to  give  other  Interested  persons 
the  opportunity  to  perform  more  ex- 
tractions and  submit  those  data  to  the 
Agency.  EPA  is  extending  the  com- 
ment period  on  its  proposed  extraction 
procedure  to  May  15,  1979.  The 
Agency  recognizes  that  its  proposed 
EP  is  a  new  testing  procedure  and  it 
welcomes  all  data  and  comments  on 
the  procedure  during  the  coming  60 
days. 

Dated:  March  6,  1979. 

Thomas  C.  Jorling, 
Assistant  Administrator  for 
Water  and  Waste  Management. 
[PR  Doc.  79-7302  Piled  3-9-79;  8:45  am) 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Pwblic  Health  Service 

(42  CFR  Port  59] 

GRANTS  FOR  ADOLESCENT  PREGNANCY 
PREVENTION  AND  SERVICES  PROJECTS 

AGENCY:  Public  Health  Service. 
HEW. 

ACTION:  Proposed  rules. 

SUMMARY:  This  notice  proposed 
rules  for  grants  for  the  establishment 
of  projects  to  provide  needed  compre- 
hensive community  services  to  assist 
in  preventing  unwanted  pregnancies 
among  adolescents  and  to  assist  preg- 
nant adolescents  and  adolescent  par- 
ents to  obtain  needed  health,  social, 
educational,  and  other  services.  The 
rules  are  needed  in  order  to  implement 
the  grant  program  recently  enacted  by 
Title  VI  of  Pub.  L.  95-626. 

DATES:  Comments  must  be  received 
on  or  before  May  11.  1979. 

ADDRESS:  Written  comments  should 
be  sent  to  Dr.  Lulu  Mae  Nix,  Director. 
Office  of  Adolescent  Pregnancy  Pro- 
grams. Office  of  the  Assistant  Secre- 
Ury  for  Health.  HEW.  Room  725-H. 
200  Independence  Avenue,  S.W., 
Washington.  DC.  20201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  Lulu  Mae  Nix.  202-472-9093. 

SUPPLEMENTARY  INFORMATION: 
The  Assistant  Secretary  for  Health 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare,  pro- 
poses to  issue  regulations  to  imple- 
ment the  requirements  for  grants  the 


PROPOSED  RULES 

Secretary  is  authorized  to  make  under 
Title  VI  of  Pub.  L.  95-626  (42  U.S.C. 
300a-21,  et  seq.).  Title  VI  establishes  a 
program  of  grants  to  be  made  to 
public  and  private  nonprofit  entities 
to  assist  them  in  operating  projects  to 
provide  needed  comprehensive  com- 
mtmlty  services  to  (1)  assist  in  pre- 
venting unwanted  pregnancies  among 
adolescents  and  (2)  assist  pregnant 
adolescents  and  adolescent  parents  to 
obtain  needed  medical,  social,  educa- 
tional and  other  services  that  will  help 
them  to  become  productive  independ- 
ent contributors  to  family  and  conunu- 
nity  life.  A  summary  of  the  legislation 
and  of  the  major  issues  raised  by  the 
proposed  rules  is  set  out  below. 

I.  Summary  of  Title  VI  of  Pub.  L.  95- 
626 

Title  VI  was  enacted  in  response  to 
Congress's  concern  with  the  incidence 
of  adolescent  pregnancies  throughout 
the  nation,  the  complex  medical  and 
social  problems  resulting  from  such 
pregnancies,  and  the  unavailability  of 
appropriate  medical  and  social  services 
to  adolescents  to  prevent  or  alleviate 
these  problems.  Concluding  that  "Fed- 
eral policy  should  encourage  the  de- 
velopment of  appropriate  health,  edu- 
cational and  social  services  where  they 
are  now  lacking  or  Inadequate,  and  the 
better  coordination  of  existing  services 
where  they  are  available."  Congress 
enacted  the  grant  program  described 
below.  Sec.  601(a).  Pub.  L.  95-626  (42 
U.S.C.  300a-21(a)). 

Title  VI  of  Pub.  L.  95-626  authorizes 
grants  to  public  and  private  nonprofit 
entities  for  projects  to  provide  health, 
social,  and  educational  services  to 
pregnant  adolescents  and  adolescent 
parents.  It  also  authorizes  the  provi- 
sion of  certain  core  services  to  non- 
pregnant adolescents.  The  goals  of  the 
program  are  to  establish  better  coordi- 
nation, integration  and  linkages 
among  existing  programs  that  provide 
such  services  and  expand  the  availabil- 
ity of  their  services,  and  to  promote 
innovative,  comprehensive  and  Inte- 
grated approaches  to  the  delivery  of 
such  services.  Sec.  601(b).  Consistent 
with  this  general  approach  of  enhanc- 
ing the  effectiveness  of  existing  pro- 
grams, the  Act  provides  that  grantees 
may  receive  annual  Title  VI  funding 
for  no  longer  than  five  years.  Concom- 
mitantly,  the  percentage  of  Title  VI 
participation  in  a  project  must  (unless 
the  requirement  Is  waived)  decrease 
after  the  second  year  of  the  grant. 

Under  Title  VI.  all  grantees  must 
provide— either  directly  or  through  a 
network  of  providers— the  "core  serv- 
ices" to  pregnant  adolescents  and  ado- 
lescent parents.  The  required  core 
services  consist  of  pregnancy  testing 
and  maternity  counseling,  family  plan- 
ning and  educational  services,  nutri- 
tion information  and  counseling,  adop- 
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tion  counseling,  primary  and  preven- 
tive health  services,  and  various  types 
of  referral  services.  In  addition,  gran- 
tees may  provide  supplemental  serv- 
ices, which  include  services  such  as 
child  care,  consumer  education  and 
homemaking.  counseling  for  members 
of  the  adolescent's  family,  and  trans- 
portation. In  providing  services,  gran- 
tees are  required  to  integrate,  coordi- 
nate and  develop  linkages  with  related 
programs  and  services.  Services  must 
be  provided  in  accordance  with  certain 
fee  schedule  requirements  described 
more  fully  below,  but  grantees  may 
not  discriminate  in  providing  service 
on  the  basis  of  inability  to  pay.  Gran- 
tees must  also  seek  reimbursement  for 
services  from  all  third  party  payors.  In 
addition,  applicants  for  grants  must 
provide  a  number  of  assurances  relat- 
ing to  how  services  will  be  provided: 
e.g..  that  they  will  encourage  imeman- 
cipated  minor  patients  to  consult  with 
their  parents  regarding  project  serv- 
ices; that  they  will  inform  pregnant 
adolescents  of  the  availability  of  coun- 
seling on  all  options  regarding  their 
pregnancies;  that  they  will  give  prima- 
ry emphasis  in  providing  services  paid 
for  with  grant  funds  to  pregnant  ado- 
lescents and  adolescent  parents  17  and 
under.  In  awarding  grants,  the  Secre- 
tary is  to  give  priority  to  applicants 
who  meet  certain  criteria,  including 
serving  an  area  where  the  incidence  of 
adolescent  pregnancies  and  low- 
income  families  is  high  and  the  avail- 
ability of  pregnancy-related  services  is 
low. 

II.  Summary  of  Major  Issues  in  the 
Proposed  Rules 

Attention  is  drawn  to  the  following 
features  of  the  proposed  rules: 

A.  General  approach.  As  is  evident 
from  the  summary  in  the  preceding 
section.  Title  VI  spells  out  in  detail 
the  obligations  of  both  grantees  and 
the  Secretary  concerning  the  grant 
program.  Because  the  statute  is  ex- 
tremely explicit  in  many  areas  and  In 
order  not  to  limit  further  the  flexibil- 
ity of  grantees  to  devise  innovative  ap- 
proaches to  providing  services,  the 
Secretary  has  simply  repeated  many 
of  the  statutory  provisions  in  the  regu- 
lations. See.  for  example:  proposed 
§  59.304(a)(1)  (data  regarding  service 
area  to  be  included  in  the  grant  appli- 
cation); proposed  §59.304(1)(12)  (as- 
surance that  receipt  of  services  will  be 
voluntary);  proposed  5  59.304(1)(14) 
(assurance  that  pregnant  adolescents 
will  be  informed  of  all  options  regard- 
ing pregnancy);  proposed 
§  59.304(a)(15)  (assurance  that  primary 
emphasis  will  be  given  to  senices  to 
pregnant  adolescents  and  adolescent 
parents  17  and  under);  proposed 
§  59.306(a)  (priorities  for  grant  award). 
However,  the  Secretary  does  plan  to 
provide  grantees  with  additional  pro- 
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gram  guidance  as  to  how  such  sections 
should  be  implemented,  particularly 
with  regard  to  the  statistical  informa- 
tion required  of  applicants  for  grants. 

It  is  recognized  that  failure  to  speci- 
fy additional  requirements  may  take  it 
difficult  to  assure  consistent  adminis- 
tration of  some  of  these  requirements. 
This  is  particularly  of  concern  with 
regard  to  the  requirement  for  linkages 
with  other  providers,  and  .the  Secre- 
tary solicits  comment  as  to  whether  he 
should  require  applicants  to  provide 
evidence  of  written  agreements  for 
such  linkages. 

The  Secretary  solicits  comment  on 
whether  this  general  approach  is 
sound.  If  it  is  felt  that  is  not  sound, 
the  Secreatry  requests  suggestions  as 
to  what  further  specification  should 
be  made,  along  with  any  data  or  infor- 
X  mation  which  supports  the  suggestions 
made. 

B.  Specific  policies.  The  proposed 
rules  also  fill  in  the  interstices  in  the 
statutory  provisions  in  a  number  of  re- 
spects. The  Secretary  solicits  com- 
ments on  and  suggestions  for  improve- 
ment of  the  policies  described  below. 

1.  Fee  schedules.  The  Act  contains 
several  different  requirements  that 
relate  to  the  fees  grantees  may  charge 
for  their  services.  Section  606(a)(17  re- 
quires grantees  to  have  fee  schedules 
designed  to  cover  their  reasonable 
costs  of  operation,  with  corresponding 
discounts  based  on  ability  to  pay.  Sec- 
tion 606(a)(7)  requires  a  description  of 
the  fee  schedules.  Section  604(b)  re- 
quires that  fee  schedules  be  based  on 
ability  to  pay  and  take  into  account 
the  difficulty  adolescents  face  in  ob- 
taining resources  to  pay  for  services. 

Proposed  5  59.304(a)(5)  implements 
these  requirements  as  follows:  Gran- 
tees must  have  fee  schedules  designed 
to  cover  their  costs  of  operation,  with 
a  schedule  of  discounts  that  provides 
for  full  discount  to  persons  with 
annual  incomes  at^or  below  the  Com- 
nfunity  Services  Administration  (CSA) 
poverty  income  guidelines'  and  no  dis- 


'The  current  CSA  poverty  Income  levels 
are  as  follows: 
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count  to  persons  with  incomes  above 
twice  the  CSA  poverty  income  guide- 
lines. It  should  l>e  noted  that  this  pro- 
vision is  identical  to  regulatory  provi- 
sions inplementing  identical  sUtutory 
language  in  the  programs  for  grants  to 
community  health  centers  and  mi- 
grant health  centers  authorized  by 
Sections  330  and  329  of  the  Public 
Health  Service  Act.  In  addition,  full 
discounts  must  he  provided  to  all  eligi- 
ble persons,  regardless  of  income,  (1) 
for  pregnancy  testing  services,  and  (2) 
where  the  eligible  person  Is  unable  to 
pay  for  the  services  and  is  unable  to 
obtain  financial  assistance  to  pay 
them. 

The  proposed  fee  schedule  policies 
raise  a  numt)er  of  policy  issues  on 
which  the  Secretary  would  like  advice. 
First,  will  the  discount  requirements 
enable  projects  to  cover  their  reason- 
able costs  of  operation  or  are  they 
likely  substantially  to  impare  their 
finanacial   viability?   Second,   are   the 


In  a  nonfarm  family  and  $860  for  each  addi- 
tional member  in  a  farm  family. 

Poverty  Guideunes  for  Alaska 


Nonfarm 

Parm 

family 

family 

sue  of  f  MnOy  wttt: 

•3.940 

•3.380 

2 .,...■■« 1 

5.210 

4.450 

6.480 

8430 

7.750 

MM 

5 M 

8.020 

1J80 

•  - 

10.3M 

•.7I0 

For  family  units  with  more  than  6  mem- 
bers add  $1,270  (or  each  additional  member 
in  a  nonfarm  family  and  $1,070  for  each  ad- 
ditional member  in  a  farm  family. 


PovnTY  OuiDKUNn  poa  Hawaii 


Nonfarm 
famUy 


Parm 
family 


Sise  of  family  unit' 


•3.620 

•3.130 

4.790 

4.110 

5.980 

5.090 

7.1J0 

8.070 

8.100 

7.0S0 

9.470 

8.030 

For  family  units  with  more  than  6  mem- 
bers add  SI. 020  for  each  additional  member 


For  family  uniU  with  more  than  6  mem- 
bers add  $1,170  for  each  additional  member 
in  a  nonfarm  family  and  $980  for  each  addi- 
tional member  in  a  farm  family. 

Source:  43  FR  14316  (Apr.  5.  1978).  It 
should  be  noted  that  the  CSA  Poverty 
Income  Guidelines  are  periodically  revised. 
Under  these  regulations  such  revisions 
would  automatically  be  incorporated  into 
the  discount  schedule.  • 


income  levels  which  serve  as  the  basis 
for  full  or  partial  discounts  (see  foot- 
note 1)  appropriate?  That  is.  should 
they  be  raised  or  lowered,  or  should  a 
State-based  or  regional-based  econom- 
ic index  be  used?  If  it  is  felt  that  the 
CSA  Poverty  Income  Guidelines  are 
inappropriate,  the  Secretary  would  ap- 
preciate suggestions  as  to  other  indices 
that  could  appropriately  be  used. 
Third,  should  provision  be  made  for 
considering.  In  addition  to  income, 
medical  or  other  expenses  as  a  basis 
for  eligibility  for  discounted  services 
and.  it  so.  how  should  this  be  done? 
Fourth.  is  proposed 

9  59.304(a)(5)(ii)(C)  a  reasonable 
method  of  implementing  the  statutory 
requirement  that  the  fee  schedule 
take  into  account  the  difficulty  adoles- 
cents face  in  obtaining  resources?  The 
Secretary  recognized  that  there  are 
difficult  policy  problems  raised  by  the 
question  of  whether  (and  if  so.  how)  to 
charge  adolescents  whose  parents  are 
legally  obligated  and  financially  able 
to  pay  for  their  care,  when  the  adoles- 
cents are  reluctant  or  unwilling  to  tell 
the  parents  at>out  seeking  such  serv- 
ices. Will  the  method  proposed  raise  a 
barrier  to  service  or  would  an  even 
more  restrictive  method  be  a  more  ap- 
propriate approach  to  this  question? 
The  Secretary  solicits  comments  on 
the  implications  of  proposed 
950.304(a)(5)(ii)(C)  and  suggestions 
for  alternative  methods  of  implement- 
ing the  statutory  requirement. 

2.  Management  requirements.  Pro- 
posed S§  59  304(a)  (9).  (10).  and  (11) 
spell  out  specific  requirements  regard- 
ing the  ongoing  quality  assurance 
system,  system  for  maintaining  the 
confidentiality  of  patient  records,  and 
financial  accounting  systems  that  the 
statute  requires  of  grantees.  The  spe- 
cific requirements  are  drawn  from 
analogous  provisions  In  the  regula- 
tions implementing  virtually  the  same 
statutory  language  under  sections  330 
and  329  of  the  PHS  Act,  referred  to 
above. 

3.  Considtation  with  parents.  Pro- 
posed 5  59.304(aM13)  requires  grantees 
to  assure  that  they  will  encourage  per- 
sons who  are  unemancipated  minors 
under  State  law  to  consult  with  their 
parents  or  legal  guardians  regarding 
the  provision  of  services.  It  also  pro- 
vides that  grantees  may  not  require 
such  consultation  or  parental  notifica- 
tion as  a  condition  to  receiving  serv- 
ices, unless  required  to  do  so  by  State 
law.  The  Secretary  believes  that  this 
policy  is  consistent  with  the  purpose 
of  the  Act.  to  increase  access  by  ado- 
lescents to  such  services. 

4.  "Adolescent".  The  term  "adoles- 
cent" has  t>een  defined,  since  that 
term  is  an  essential  part  of  determin- 


ing who  Is  eligible  for  project  ser\ices 
(i.e..  "pregnant  adolescents"  "adoles- 
cent parents."  "nonpregnant  adoles- 
cents": section  602(2)).  See  proposed 
§  59.302.  The  definition  is  more  liberal 
than  the  common  definition  of  that 
term.  In  that  it  extends  the  term  to 
age  21.  which  is  beyond  the  age  of  ma- 
jority In  most  SUtes  (age  18).  Howev- 
er, the  Secretary  believes  that  such  a 
definition  was  intended  by  Congress, 
as  evidenced  by  the  statutory  defini- 
tion of  "adolescent  parent"  as  a  parent 
under  the  age  of  21. 

5.  Criteria  for  waii^er  of  reduction  in 
amount  of  grant.  Proposed  §  59.307(b) 
contains  criteria  for  waiver  of  the  stat- 
utory requirement  that  the  amount  of 
a  grant  under  Title  VI  must  be  re- 
duced by  at  least  10%  each  year  after 
the  second  year  of  the  grant.  See  sec- 
tion 605(c)(3).  The  criterion  that  the 
grantee  demonstrate  to  the  Secre- 
tary's satisfaction  that  there  is  a  sub- 
stantial likelihood  that  it  will  be  able 
to  provide  services  without  Title  VI 
funding  by  the  end  of  the  project 
period  is  proposed  as  consistent  with 
the  essentially  developmental  nature 
of  the  program.  The  Secretary  solicits 
comments  on  the  appropriateness  of 
the  proposed  criteria. 

Note.— The  Assistant  Secretary  for 
Health  has  determined  that  a  regulatory 
analysis  as  required  by  Executive  Order  No. 
12044  is  not  required  for  these  proposed  reg- 
ulations. 

In  consideration  of  the  above,  it  is 
proposed  to  add  a  new  Subpart  D  to  42 
CFR  Part  59.  to  read  as  set  forth 
below. 

Dat«d:  February  9.  1979. 

Jtjuus  B.  Richmond, 
Assistant  Secretary  for  Health. 

Approved:  February  20.  1979. 

Joseph  A.  Califano.  Jr.. 
Secretary. 

A  new  Subpart  D  is  added  to  42  Code 
of  Federal  Regulations.  Part  59,  to 
read  as  follows: 

S«ifcp«r1  D— Grant*  for  Adai«*<«n*  f ragnoncy 
fravvntien  and  S«rv><«>  Prei«c«» 


Sec. 

59.301  To  whom  do  these  regulations 
apply? 

59.302  How  are  the  terms  in  these  regula- 
tions defined? 

59.303  Who  is  eligible  to  apply  for  a  grant 
under  this  subpart? 

59.304  How  Is  application  made  for  a  grant 
under  this  subpart? 

59.305  What  requirements  must  a  project 
funded  under  this  subpart  meet? 

S9.3D6  What  criteria  has  HEW  established 
for  deciding  which  applications  for 
grantfi  under  this  subpart  to  fund? 

59.307  How  is  the  amount  of  the  grant  de- 
cided? 

59.308  How  a  grant  under  this  subpart  is 
made. 

59.309  For  what  purposes  may  grant  funds 
be  used? 
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59.310  What  additional  information  should 
an  applicant  for  a  grant  under  this  sub- 
part have? 

Authority:  Sec.  215.  Public  Health  Serv- 
ice Act.  42  U.S.C.  216.  58  Stat.  690:  Title  VI. 
Pub.  L.  95-626.  42  U.S.C.  300a-21.  et  seq..  92 
Stat.  3595.  et  seq. 

§  59.301     To    whom    do    these    regulations 
apply? 

The  regulations  of  this  subpart 
apply  to  all  grants  for  adolescent  preg- 
nancy services  and  prevention  projects 
authorized  under  Section  603  of  Title 
VI  of  Public  Law  95-626  (42  U.S.C. 
300a-21,  et  seq.). 

§  59.302    How  are  the  terms  in  these  regu- 
lations deflned? 

As  used  in  this  subpart,  the  term: 

•Act"  means  Title  VI  of  Public  Law 
95-626  (42  U  S.C.  300a-21.  et  seq.). 

"Adolescent"  means  a  person  whose 
age  is  between  the  onset  of  puberty 
and  the  age  of  21. 

"Adolescent  parent"  means  a  parent 
or  parent-to-be  under  the  age  of  21. 

"Core  ser\ices"  means  the  following 
which  shall  be  provided  by  all 
grantees: 

(a)  Pregnancy  testing,  maternity 
counseling,  and  referral  for  related 
services; 

(b)  Family  planning  services,  except 
that  such  sen'ices  for  nonpregnant 
adolescents  shall  be  limited  to  family 
planning  coun.seling  and  referral  for 
family  planning  services  unless  suit- 
able and  appropriate  family  planning 
services  are  not  otherwise  available  in 
the  community; 

(c)  Primary  and  preventive  health 
services,  including  pre-  and  post-natal 
care; 

(d)  Nutrition  ir.formation  and  coun- 
seling: 

(e)  Referral  for  8cr«ening  and  treat- 
ment of  venereal  disease; 

(f)  Referral  to  appropriate  pediatric 
care; 

(g)  Educational  services  in  sexuality 
and  family  life  including  sex  education 
and  family  planning  Information; 

(h)  Referral  to  appropriate  educa- 
tional and  vocational  ser\-ices; 

(i)  Adoption  counseling  and  referral 
services;  and 

(j)  Referral  to  other  appropriate 
health  services. 

"Eligible  grant  recipient"  means  a 
public  or  nonprofit  private  organiza- 
tion or  agency  which  demonstrates,  to 
the  satisfaction  of  the  Secretary,  the 
capability  of  providing  in  a  single  set- 
ting all  core  services  or  the  capability 
of  creating  a  network  of  providers 
through  which  all  core  services  would 
be  provided. 

"Eligible  person"  means— 

(a)  With  regard  to  the  provision  of 
all  necessary  core  services  and  such 
necessary    supplemental    services    as 
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may  be  available,  a  pregnant  adoles- 
cent or  an  adolescent  parent;  or 

(b)  With  respect  to  the  provision  of 
the  services  described  in  paragraphs 
(a),  (b),  and  (g)  of  the  definition  of 
"core  services"  and  referral  to  such 
other  services  as  may  be  appropriate,  a 
nonpregnant  adolescent. 

"Nonprofit",  as  applied  to  any  pri- 
vate agency,  institution  or  organiza- 
tion, means  one  which  is  a  corporation 
or  association,  or  is  owned  and  operat- 
ed by  one  or  more  corporations  or  as- 
sociations, no  part  of  the  net  earnings 
of  which  benefits,  or  may  lawfully 
benefit,  any  private  shareholder  or  in- 
dividual. 

"Secretary"  means  the  Secretary  of 
the  Health.  Education,  and  Welfare  or 
any  other  officer  or  employee  of  the 
Department  of  Health.  Education,  and 
Welfare  to  whom  the  authority  in- 
volved has  been  delegated. 

"Service  area"  means  the  geographic 
area  served  (or  to  be  served)  by  a  proj- 
ect supported  under  this  subpart. 

"Supplemental  services"  means 
those  services  which  may  be  provided 
and  are— 

(a)  Child  care  sufficient  to  enable  an 
adolescent  mother  to  continue  her 
education  or  to  enter  into  employ- 
ment; 

(b)  Consumer  education  and  home- 
making; 

(c)  Counseling  for  extended  family 
members  of  the  eligible  person; 

(d)  Transportation;  and 

(e)  Such  other  services,  consistent 
with  the  purposes  of  the  Act.  as  the 
Secretary  approves  in'Ihe  grant  award, 
and  which  will,  in  his  judgment,  en- 
hance the  cffectivieness  of  the  core 
services  provided  to  eligible  persons. 

§59.303    Who   in   elijrible   to   apply    for   a 
grant  under  this  subpart? 
Grants  under  this  subpart  may  bo 
awarded  only  to  eligible  grant  recipi- 
ents. 

§  59.301  How  is  application  made  for  a 
grant  under  this  ttubpart? 

(a)  An  application  for  a  grant  under 
this  subpart  shall  be  submitted  at 
such  time  and  in  such  form  and 
manner  as  the  Secretary  may  pre- 
scribe and  shall  contain— 

(1)  The  following  information,  using 
data  and  methods  satisfactory  to  the 
Secretary,  for  the  applicant's  ser\ice 

£Lr6£L* 

(l)  An  identification  of  the  incidence 
of  adolescent  pregnancy  and  related 
problems; 

):ii)  A  description  of  the  economic 
conditions  and  Income  levels; 

(lii)  A  description  of  existing  preg- 
nancy prevention  and  pregnancy-relat- 
ed services  (including  family  life  and 
sex  education).  Including  where,  how. 
by  whom  and  to  whom  they  are  pro- 
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vided.  and  the  extent  to  which  they 
are  available  and  coordinated:  and 

(iv)  A  description  of  the  major 
unmet  needs  for  services  for  adoles- 
cents at  risk  of  initial  or  repeat  preg- 
nancies, the  estimated  number  of  ado 
Icscents  currently  served  in  the  area, 
and  the  e.'Jtiniated  number  of  adoles- 
cents not  being  ser\ed  in  the  area. 

(2)  A  description  of  how  all  the  core 
ser\ices  and  any  supplemental  services 
which  the  applicant  proposes  to  pro- 
vide will  be  provided  in  the  project  (in- 
cluding a  timetable  for  their  provi- 
sion), to  whom  they  will  be  provided, 
how  they  will  be  coordinated,  integral - 
«d.  and  linked  with  other  related  pro- 
grams and  services  and  the  source  or 
sources  of  funding  of  the  such  .serv- 
ices. 

(3)  A  description,  in  such  detail  as 
the  Secretary  may  require,  of— 

<i)  How  adolescents  needing  services 
other  than  those  provided  directly  by 
tl:e  grantee  (oUch  as  school  education, 
social  services,  medicaid,  public  assist- 
ance, employment  services,  child  care 
ser.ices  for  adolescent  parents,  and 
other  city,  county,  and  State  programs 
rvIiUrd  to  adolescent  pregnancy)  will 
be  identified  and  reached,  and 

(ii)  How  access  and  appropriate  re- 
ferral to  those  services  will  be  pro- 
vided, including  a  description  of  the 
plan  to  coordinate  tho.se  services  with 
the  project's  activities. 

(4)  A  description  of  the  results  ex- 
pected from  the  provision  of  ser\ices 
and  activities,  and  the  procedures  to 
be  used  for  evaluating  those  results. 

(5)<i)  Assurance  that  the  applicant 
h:vs  prepared  a  schedule  of  fees  or  pay- 
ments for  the  provision  of  its  services 
which  is  designed  to  cover  its  reasons- 
able  costs  of  operation  and  a  corre- 
.sponding  schedule  of  discounts  to  be 
applied  to  the  payment  of  such  fees  or 
paym«-nts  rfee  schedule").  The  dis- 
counts must  be  adjusted  on  the  basis 
of  the  ability  to  pay  of  the  eligible 
person  or  his  or  her  parents  or  legal 
gunrdians.  as  applicable. 

(ji)  A  dr.scription  of  the  fee  schedule, 
together  with  the  method  by  which  it 
was  derived.  The  fee  schedule  must 
provide  for: 

'A>  A  full  di-scount  to  eligible  per- 
-sons  and  their  parents  or  legal  guardi- 
an with  annual  incomes  at  or  below 
those  .set  forth  in  the  most  recent 
CSA  Poverty  Income  Guidelines"  (45 
CFR  1060.2).  except  that  nominal  fees 
for  .servicfs  may  be  collected  from  in- 
dividuals with  annual  incomes  at  or 
bvlow  those  levels  where  imposition  of 
nominal  fees  is  consistent  with  project 
goals:  and  for  no  discount  to  eligible 
persons  and  their  parents  or  legal 
guardians  with  annual  incomes  greater 
tlian  twice  those  set  forth  in  the 
Guidelines: 

(B)  A  full  discount  to  eligible  per- 
sons and  their  parents  or  legal  guard- 
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ians.  regardless  of  income,  for  preg- 
nancy testing  services: 

(C)  A  full  discount  to  eligible  per- 
sons, regardless  of  the  annual  incomes 
of  their  parents  or  legal  guardians, 
where  the  eligible  persons  are  unable 
to  pay  for  ser^•ices  without  financial 
assistance  from  their  parent.s  or  legal 
guardians  and  are  unable  to  obtain 
that  financial  assistance  for  the  serv- 
ices. 

(6)  A.ssuranccs  that  the  applicant 
has  made  and  will  continue  to  make 
every  reasonable  effort— 

(i)  To  secure  from  eligible  persons 
and  their  parents  or  legal  guardians 
payment  for  .services  in  accordance 
with  the  requirements  of  subpara- 
graph (5)  of  this  paragraph: 

(ii)  To  collect  reimbursement  for  its 
cost  of  pro\  iding  ser\ices  on  the  basis 
of  full  amount  of  fees  and  paymenf,s 
for  such  services  without  application 
of  any  discount,  except  as  provided  in 
subparagraph  (5)  of  this  paragraph: 
and 

(iii)  To  collect  reimbursement  for  its 
costs  in  providing  services  to  persons 
who  are  entitled— 

(A)  To  benefits  under  the  program 
for  maternal  and  child  health  services 
under  Title  V  of  the  Social  Security 
Act  (42  U.S.C.  701  et  seq.): 

(B)  To  medical  assistance  under  the 
Medicaid  program  (Title  XIX  of  the 
Social  Security  Act.  42  U.S.C.  1396.  et 
seq. ): 

(C)  To  services  under  a  State  plan 
for  social  .services  approved  under 
Title  XX  of  the  Social  Security  Act 
(42  U.S.C.  1397.  et  seq.):  or 

(D)  To  a.s.-.istance  for  medical  ex- 
pen.ses  under  any  other  public  assist- 
ance program  or  private  health  insur- 
ance program. 

<7)  Assurances  that  fees  collected  by 
the  applicant  for  services  rendered 
shall  be  u.sed  by  the  applicant  to  fur- 
ther the  purpo.se  of  the  project. 

(8)  As.surances  that  the  applicant— 
(i)  Has  or  will  have  a  contractual  or 

other  arrangement  with  the  agency  or 
agencies  of  the  State  in  which  it  pro- 
vides services  which  administer  or  su- 
pervise the  administration  of  the  State 
plan  approved  under  Titles  XIX  and 
XX  of  the  Social  Security  Act  for  the 
payment  of  all  or  a  part  of  the  appli- 
cant's costs  in  providing  services  to 
persons  who  are  eligible  for  medical 
a.ssistance  or  social  services  under  such 
plans:  or 

<ii)  Has  made  or  will  make  every  rea- 
sonable effort  to  enter  into  such  an  ar- 
rangement. 

(9)  Assurance  that  the  applicant  will 
have  an  ongoing  program  to  assure 
quality  in  the  provision  of  its  .services. 
The  quality  assurance  program  must 
provide  for: 

(i)  Organizational  arrangements,  in- 
cluding a  focus  of  responsibility,  to 
support  the  quality  assurance  program 


and  the  provision  of  high  quality  care 
and  services:  and 

(ii)  Periodic  assessment  of  the  appro- 
priateness of  the  utilization  of  services 
and  the  quality  of  services  provided  or 
proposed  to  be  provided  to  persons 
served.  Those  assessments  shall: 

(A)  Be  conducted  by  licensed  health 
professionals  or  others,  as  appropriate: 

(B)  Be  based  on  the  systematic  col- 
lection and  evaluation  of  client  rec- 
ords: and 

(C)  Identify  and  document  the  ne- 
ce.ssity  for  change  in  the  provision  of 
ser%'ices  by  the  project  and  result  in 
the  institution  of  such  change  where 
indicated. 

(10)  Assurances  that  the  applicant 
will  have  a  system  for  maintaining  the 
confidentiality  of  patient  records  in 
accordance  with  the  requirements  of 
§  59.310(b)  of  this  subpart. 

(11)  Assurances  that— 

(i)  The  applicant  will  demonstrate 
Its  financial  responsibility  by  develop- 
ing management  and  control  systems 
which  are  in  accordance  with  sound  fi- 
nancial management  procedures,  in- 
cluding the  provision  for  an  audit  on 
an  annual  basis  (unless  waived  for 
cause  by  the  Secretary)  by  an  inde- 
pendent certified  public  accouhtant  or 
a  public  accountant  licensed  prior  to 
December  31.  1970,  to  determine,  at  a 
minimum,  the  fiscal  integrity  of  grant 
financial  transactions  and  reports,  and 
compliance  with  the  regulations  of 
this  part  and  the  terms  and  conditions 
of  the  grant. 

(ii)  The  applicant  will  establish  basic 
statistical  data,  cost  accounting,  man- 
agement information,  and  reporting  or 
monitoring  s.vslems  which  will  enable 
it  to  provide  such  statistics  and  other 
information  as  the  Secretary  may  rea- 
.sonably  require  relating  to  the  pro- 
jects costs  of  operation,  patterns  of 
utilization  and  the  availability,  accept- 
ability and  accessibility  of  its  services 
and  to  make  such  reports  to  the  Secre- 
tary in  a  timely  manner  with  such  fre- 
quency as  the  Secretary  may  reason- 
ably require. 

(12)  Assurances  that  the  acceptance 
by  any  individual  of  family  planning 
.services  or  family  planning  or  popula- 
tion growth  information  (including 
educational  materials)  provided  by  the 
project  shall  be  voluntary  and  shall 
not  be  a  prerequisite  to  eligibility  for 
or  receipt  of  any  other  service  fur- 
nished by  the  applicant. 

(13)  Assurances  that  persons  who 
are  unemancipated  minors  under 
State  law  who  request  services  from 
the  applicant  will  be  encouraged, 
whenever  feasible,  to  consult  with 
their  parents  or  legal  guardians  with 
respect  to  such  services.  An  applicant 
may  not  condition  the  provisions  of 
ser\'ices  on  such  consultation  or  on  pa- 
rental notification,  unless  State  law  re- 
quires it  to  do  so. 


(14)  Assurances  that  each  pregnant 
adolescent  receiving  services  will  be  in- 
formed of  the  availability  of  counsel- 
ing (either  by  the  entity  providing 
core  services  or  through  a  referral 
agreement  with  another  entity  which 
provides  such  counseling)  on  all  op- 
tions regarding  her  pregnancy. 

(15)  Assurances  that  primary  em- 
phasis for  ser\'ices  paid  for  with  funds 
under  the  project  shall  be  given  to 
pregnant  adolescents  and  adolescent 
parents  17  and  under  who  are  not  able 
to  obtain  needed  assistance  through 
other  means. 

(16)  A  description  of  the  proposed 
staffing   pattern    which   will   be    em- 

*ployed  to  carry  out  the  project,  includ- 
ing evidence  that  project  professional 
and  other  staff  meet  all  applicable  li- 
censure, certification  or  other  legal  re- 
quirements for  the  practice  of  their 
professions. 

(17)  A  budget  (including  required 
matching  funds  and  a  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds)  and  a  justification  of  the 
amount  of  funds  requested. 

(18)  A  description  of  the  applicant's 
capacity  to  continue  services  as  Feder- 
al funds  decrease  and  in  the  absence 
of  Federal  assistance. 

(19)  Assurances  that  the  applicant 
will  make  maximum  use  of  funds 
available  under  the  program  of  project 
grants  for  family  planning  services 
under  Title  X  of  the  Public  Health 
Service  Act. 

(20)  Assurance  that  funds  received 
under  this  Act  shall  not  supplant 
funds  received  from  any  other  Feder- 
al. State,  or  local  program  or  any  pri- 
vate sources  of  funds. 

(21)  A  summary  of  the  views  of 
public  agencies,  providers  of  services, 
and  the  general  public  in  the  service 
area,  of  the  proposed  use  of  the  funds 
provided  and  a  description  of  proce- 
dures used  to  obtain  those  views.  In 
the  case  of  applicants  who  propose  to 
coordinate  services  administered  by  a 
State,  the  written  comments  of  the  ap- 
propriate State  officials  responsible 
for  such  services  shall  also  be  includ- 
ed. 

(22)  Evidence  that  the  requirements 
of  Part  I  of  Office  of  Management  and 
Budget  Circular  No.  A -95  have  been 
satisfied. 

(b)  The  application  shall  be  execut- 
ed by  an  individual  authorized  to  act 
for  the  applicant  and  to  assume  for 
the  applicant  the  obligations  imposed 
by  the  sUtute,  the  applicable  regula- 
tions and  any  additional  conditions  of 
the  grant. 

§  .S9.305  What  rmiuirements  must  a  project 
funded  under  thin  subpart  meet? 

A  project  funded  under  this  subpart 
shaU: 

(a)  As  appropriate,  and  in  accord- 
ance with  the  application,  the  grant 


PROPOSED  RULES 

award  and  applicable  law.  provide, 
supplement  or  improve  the  quality  of 
core  and  supplemental  services  to  eli- 
gible persoiis  in  its  service  area. 

(b)  Make  such  reports  concerning  its 
use  of  Federal  funds  as  the  Secretary 
may  require.  Reports  shall  include  the 
impact  the  project  has  had  within  its 
service  area  on  reducing  the  rate  of 
first  and  repeat  pregnancies  among 
adolescents,  and  the  effect  on  factors 
usually  associated  with  welfare  depen- 
dency. 

(c)  Operate  in  a  manner  such  that 
no  person  shall  be  denied  service  by 
reason  of  his  or  her  inability  to  pay 
therefore,  except  that,  a  charge  for  the 
provision  of  service  will  be  made  to  the 
extent  that  a  third  party  (including  a 
Government  agency)  is  authorized  or 
is  under  legal  obligation  to  pay  that 
charge. 

(d)  Where  a  grantee  under  this  sub- 
part is  a  State  asing  funds  provided 
under  this  subpart  to  improve  the  de- 
livery of  pregnancy-prevention  and 
pregnancy-related  services  throughout 
the  State,  it  shall  coordinate  its  activi- 
ties with  the  programs  of  local  gran- 
tees, if  any.  under  this  subpart. 

§59.306  What  criteria  has  HEW  e«tab- 
lishcd  for  deciding  which  applications 
for  grants  under  this  subpart  to  fund? 

Within  the  limit  of  funds  available 
for  such  purposes,  the  Secretary  may 
award  grants  to  eligible  grant  recipi- 
ents whom  he  determines  have  sub- 
mitted applications  which  meet  the  re- 
quirements of  §59.304  for  projects 
which  will  help  communities  provide 
core  and  supplemental  services  in 
easily  accessible  locations,  assure  a 
continuity  of  services  and  appropriate 
assistance,  coordinate,  integrate,  and 
establish  linkages  among  such  serv- 
ices, and  best  promote  the  purposes  of 
the  Act.  No  application  will  be  ap- 
proved unless  the  Secretary  is  satisfied 
that  core  services  will  be  available 
through  the  applicant  within  a  reason- 
able time  after  the  grant  is  received. 
In  approving  applications  the  Secre- 
tary will: 

(a)  Give  priority  to  applicants  who: 

(1)  Serve  an  area  where  there  is  a 
high  incidence  of  adolescent  pregnan- 
cy: 

(2)  Serve  an  area  where  the  inci- 
dence of  low-income  families  is  high 
and  where  the  availability  of  pregnan- 
cy-related services  is  low; 

(3)  Show  evidence  of  having  the  abil- 
ity to  bring  together  a  v^ide  range  of 
needed  core  and,  as  appropriate,  sup- 
plemental services  In  comprehensive, 
single-site  projects,  or  to  establish  a 
well-integrated  network  of  such  serv- 
ices (appropriate  for  the  target  popu- 
lation and  geographic  area  to  be 
served  including  the  special  needs  of 
rural  areas)  for  adolescents  at  risk  of 
initial  or  repeat  pregnancies; 


13553 

(4)  Will  utilize,  to  the  maximum 
extent  feasible,  existing  available  pro- 
grams and  facilities  such  as  neighbor- 
hood and  primary  health  care  centers, 
family  planning  clinics,  children  and 
youth  centers,  maternal  and  infant 
health  centers,  regional  rural  health 
facilities,  school  and  other  educational 
programs,  mental  health  programs, 
nutrition  programs,  recreation  pro- 
grams, suid  other  ongoii^  pregnancy 
prevention  and  pregnancy-related 
services: 

(5)  Make  use.  to  the  maximum 
extent  feasible,  of  other  Federal. 
State,  and  local  funds,  programs,  con- 
tributions, and  other  third-party  reim- 
bursements; 

(6)  Can  demonstrate  a  community 
commitment  to  the  program  by 
making  available  to  the  project  non- 
Federal  funds,  personnel,  and  facili- 
ties; and 

(7)  Have  involved  the  community  to 
be  served,  including  public  and  private 
agencies,  adolescents,  and  families,  in 
the  planning  and  implementation  of 
the  project. 

(b)  Take  into  account: 

( 1 )  The  reasonableness  of  the  budget 
and  the  soundness  of  the  fiscal  plan 
for  assuring  effective  utilization  of 
grant  funds; 

02)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
statutory  purposes; 

(3)  The  adequacy  of  the  facilities 
and  other  resources  available  to  the 
applicant; 

(4)  The  professional,  administrative, 
and  managerial  capability  of  the  appli- 
cant; and 

(5)  The  total  amount  of  funds  avail- 
able for  implementing  the  overall  pro- 
gram. 

§  59,307    How  is  the  amount  of  the  grant 
decided? 

(a)  The  Secretary  will  determine  the 
amount  of  the  grant*based  on  factors 
such  as  the  Incidence  of  adolescent 
pregnancy  in  the  service  area,  the  ade- 
quacy of  pregnancy  prevention  and 
pregnancy-related  services  in  the  serv- 
ice area,  as  well  as  his  estimate  of  the 
sum  necessary  for  the  proper  perform- 
ance of  the  project.  In  determining 
the  amount  of  the  grant,  the  Secre- 
tary will  consider  the  special  needs  of 
rural  areas  and,  to  the  maximum 
extent  practicable,  will  distribute 
funds  in  consideration  of  the  relative 
number  of  adolescents  in  those  areas 
who  are  in  need  of  services. 

(b)  A  grant  award  may  not  exceed 
70%  of  the  costs  of  a  project  for  the 
first  and  second  years  of  the  project. 
In  each  year  succeeding  the  second 
year  of  the  project,  the  amount  of 
funds  granted  under  this  subpart  shall 
decrease  by  no  less  than  10%  of  the 
amount  of  the  grant  under  this  sub- 
part in  the  preceding  year.  The  Secre- 
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tary  may  wai\-e  this  reduction  in  the 
Federal  grant  in  any  year  when  in  his 
judgment  such  limitation  will  result  in 
discontinuation  of  essential  services 
and  the  grantee  has  demonstrated  a 
substantial  likelihood  that  it  will  be 
able  to  provide  core  and  supplemental 
services  without  funds  granted  under 
this  subpart  by  the  end  of  the  project 
period. 

(c)  A  grantee  may  n0t  receive  funds 
for  a  period  in  excess  of  five  years. 


PROPOSED  RULES 

family  life  and  sex  education,  which 
will  further  the  objectives  of  the  AcC 
and 

(5)  Fulfilling  the  assurances  re- 
quired for  grant  approval  by  §  59.304 
of  this  subpart. 

(b)  Grant  fundr,  awarded  under  this 
subpart  may  not  be  used  to  pay  for 
the  performance  of  abortions. 


PROPOSED  RULES 
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§  5!)..'(0M     How  a  Krant  under  this  subpart  is 
madt^. 

(a)  Within  the  limits  of  funds  availa- 
ble for  this  purpose,  the  Secretary  will 
evaluate  applications  as  provided  in 
8  59.306.  and  each  application  will  be 
either  (1)  approved  for  all  or  part  of 
the  support  requested,  (2)  deferred  be- 
cause of  either  lack  of  funds  or  a  need 
for  further  evaluation,  or  (3)  disap- 
proved. All  final  decisions  will  be  com- 
municated to  the  applicant  in  writing. 
A  statement  of  the  reasons  will  be  pro- 
vided to  the  applicant  upon  request. 

(b)  All  grant  awards  will  be  in  writ- 
ing. The  Notice  of  Grant  Award  will 
set  forth  the  amount  of  grant  funds 
awarded  for  the  conduct  of  the  ap- 
proved project  durint  the  first  budget 
period,  and  the  amount  of  annual  sup- 
port recommended  for  the  remainder 
of  the  project  period,  and  a  statement 
of  the  terms  and  conditions  upon 
which  the  grant  is  made. 

(c)  Neither  the  approval  of  any  proj 
ect  nor  any  grant  award  will  commit 
or  obligate  the  United  States  to  make 
a  supplemental,  continuation,  or  other 
award  (including  awards  for  the 
amounts  shown  in  the  Notice  of  Grant 
Award  as  recommended  for  the  re- 
maind»T  of  the  project  period).  For  ad- 
ditional or  continuation  support,  gran- 
tees must  make  separate  application  at 
time  and  on  forms  required  by 
Secretary. 


purpiiM-N    ina>     Krant 


§.'>«t.:tO»     For    what 
fund.s  be  used? 

(a)  Grant  funds  awarded  under  this 
subpart  may  be  used  by  grantees  only 
to  meet  the  costs  of— 

( 1 )  Providing  core  services  to  eligible 
persons; 

(2)  Coordinating,  integrating,  and 
providing  linkages  among  providers  of 
rore.  supplemental,  and  other  services 
for  eligible  persons  in  furtherance  of 
the  purposes  of  the  Act; 

(3)  Providing  supplemental  services 
where  such  services  are  not  adequate 
or  not  available  to  eligible  persons  in 
the  community  and  which  are  essen- 
tial to  the  care  of  pregnant  adoles- 
cents and  to  the  prevention  of  adoles- 
cent pregnancy: 

(4)  Planning  for  the  administration, 
coordination,  or  t>oth.  of  pregnancy 
prevention  and  pregnancy-related 
services     for     adolescents,     including 


§  .19.310  What  additional  information 
should  an  applicant  for  a  icrant  under 
this  subpart  have? 

(a)  Applicability  of  department-wide 
regulations.  Attention  is  drawn  to  the 
following  HEW  department-wide  regu- 
lations which  apply  to  grants  under 
this  subpart: 

(1)  45  CFR  Part  19— Limitations  on 
Payment  or  Reimbursement  for 
Drugs. 

(2)  45  CFR  Part  74-Administration 
of  Grants. 

(3)  45  CFR  Part  80-Nondiscrimina- 
tion  under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health.  Education,  and  Welfare's  im- 
plementation of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

(4)  45  CFR  Part  84-Nondiscrimina- 
tion  on  the  basis  of  handicap  in  pro- 
grams and  activities  receiving  or  bene- 
fiting from  Federal  financial  assist- 
ance. 

(b)  Confidentiality.  All  information 
as  to  personal  facts  and  circumstances 
obtained  by  the  project  staff  about  re- 
cipients of  services  shall  be  held  confi- 
dential. This  information  shall  not  be 
disclosed  without  the  individual's  con- 
sent except  as  may  be  required  by  law 
or  as  may  be  necessary  to  provide  .serv- 
ice to  the  individual  or  to  provide  for 
audits  by  the  Secretary  with  appropri- 
ate safeguards  for  confidentiality  of 
patient  records.  Otherwise,  informa- 
tion   may   be   disclosed   only   in   sum 

'^^h^ mery.  statistical,  or  other  form  which 

does    not    identify    particular   individ- 
uals. 

(c)  Additional  conditions.  The  Sec- 
retary may  with  respect  to  any  grant 
impose  additional  conditions  prior  to 
or  at  the  time  of  any  award  when  in 
his  judgment  additional  conditions  are 
necessary  to  a.ssure  or  protect  ad- 
vancement of  the  approved  program, 
the  interests  of  public  health,  or  the 
proper  use  of  grant  funds. 

[FR  Doc.  79-6753  Filed  3-9  79;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

(10  CFR  Ports  450  and  455] 

rROPOSEO  GRANTS  PROGRAM  FOR  SCHOOLS 
AND  HOSPirALS  AND  FOR  BUILDINGS 
OWNED  BY  UNITS  OF  LOCAL  GOVERNMENT 
AND  PUBLIC  CARE  INSTITUTIONS 

Availability  of  Envirenmontol  At>«(»monl  ond 
Negotivo  Dotermination 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  Availability  of  En- 
vironmental Assessment  and  Negative 
Determination. 

SUMMARY:  The  Department  of 
Energy  (DOE)  announces  the  avail- 
ability of  its  environmental  assessment 
(EA)  of  a  proposed  Grants  Program 
for  Schools  and  Hospitals  and  for 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care  Institu- 
tions. DOE  has  determined,  based  on 
the  EA.  that  this  program  does  not 
constitute  a  major  Federal  action  sig- 
nificantly affecting  the  quality  of  the 
human  environment,  within  the  mean- 
ing of  Section  102(2)(C)  of  the  Nation- 
al Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  ieq.).  Com- 
ments regarding  the  EA  and  DOEs  de- 
termination that  an  environmental 
impact  statement  is  not  required  are 
invited. 

DATE:  Written  comments  to  be  sub- 
mitted no  later  than  4:30  p.m.  March 
23.  1979. 

ADDRESS:  Comments  should  be  sub- 
mitted to  Ms.  Margaret  Sibley.  Office 
of  Conser\ation  and  Solar  Applica- 
tions. Mail  Stop  222 1-C.  Department 
of  Energy.  20  Massachu.setts  Avenue,  ' 
N.W..  Washington.  D.C.  20545. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ronald  Milner.  Office  of  State  and 
Local  Programs.  Department  of 
Energy.  Room  4117.  20  Massachu- 
setts Avenue.  N.W..  Washington. 
DC.  20545.  (202)  376-4149 
Donald  Silawsky,  Office  of  Environ- 
ment. Department  of  Energy.  Room 
6234.  20  Massachusetts  Avenue. 
N.W.,  Washington.  D.C.  20545.  (202) 
376-4062 

Deanna  Williams.  Freedom  of  Infor- 
mation Reading  Room.  Department 
of  Energy.  Room  GA-142.  Forrestal 
Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C. 
20461.  (202) 252-6022 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  Title  III  of  the  National  Energy 
Conservation  Policy  Act  (NECPA) 
(Pub.  L.  95-619.  92  Stat.  3206).  Con- 
gress established  requirements  gover- 
ing  energy  conservation  programs  for 
schools  and  hospitals  and  units  of 
local  government  and  public  care  insti- 
tutions. These  parts  amended  Title  III 
of  the  Energy  Policy  and  Conservation 
Act  (Act). 

Under  specified  conditions,  the  Act 
requires  DOE  to  make  grants  to 
States,  schools,  hospitals,  units  of 
local  government  and  public  care  insti- 
tutions for  preliminary  energy  audits, 
energy  audits  and  technical  assistance 
programs,  and  to  States,  schools  and 
hospitals     for     energy     conservation 


moBsuree.  Preliminary  energy  audits, 
energy  audits  and  technical  asBistanoe 
programs  will  identify  and  evaluat*  at- 
tainable energy  conservation  objec- 
tives. Energy  coniervation  measures 
include  the  acquisition  and  installa- 
tion of  specific  conservation  systems 
OT  fixture*  intended  primarily  to 
reduce  energy  consumption  or  allow 
the  use  of  an  alternative  energy 
source. 

DOE'S  Office  of  State  and  Local  Pro- 
grams, under  the  Assistant  Secretary 
for  Con.servation,  and  Solar  Applica- 
tions, has  been  assigned  responsibility 
for  this  program.  Proposed  regulations 
implementing  this  program  were  pub- 
lished in  the  Federal  Register  on  De- 
cember 12,  1978  (43  FR  58158)  for  pre- 
liminary energy  audits  and  energy 
audits,  and  on  January  5,  1979,  (44  Fr 
1580)  for  technical  assistance  and  the 
adoption  of  energy  conservation  meas- 
ures in  the  subject  institutions.  In  ac- 
cordance with  its  obligation  under 
NEPA.  DOE  stated  in  the  proposed 
rules  that  it  had  undertaken  an  envi- 
ronmental assessment  of  the  Title  III 
NECPA  Grants  Program  and  would 
complete  this  assessment  and  any  ad- 
ditional required  NEPA  review  prior  to 
promulgation  of  the  final  rule. 

The  analyses  In  the  EA  indicate  that 
no  significant  envlronmenUl  Impacts 
are  expected  to  occur  from  the  pre- 
liminary energy  audits,  energy  audits 
or  technical  assistance  actions  under 
the  grants  program,  since  those  ac- 
tions involve  only  data  gathering  and 
Information  dissemination.  Any  envi- 
ronmental impacts  yhich  are  reason- 
ably forseeable  wUJ,  be  In  connection 
with  the  acqulsltloit-'and  installation 
of  specific  energy  conservation  meas- 
ures In  the  subject  institutions. 

Energy  conservation  measures  en- 
compass a  wide  spectrum  ranging  from 
storm  windows  and  doors  to  utility 
plant  system  conversion  measures. 
Thus,  the  potential  environmental  Im- 
pacts will  depend  upon  the  energy 
conservation  measures  installed  in  a 
subject  Institution.  It  is  estimated  that 
the  average  grant  for  an  energy  con- 
servation measure  will  be  from 
$15,000-$20.000.  Also,  the  proposed 
regulations  require  that  both  the 
States  and  DOE  review  the  environ- 
mental aspects  of  each  application. 
The  EA  indicates  that  the  environ- 
mental Impacts  due  to  the  application 
of  specific  energy  conservation  meas- 
ures under  the  Grants  Program  are 


expected  to  be  insignificant  on  a  pro- 
grammatic level  due  to  the  small  scale 
of  each  Individual  grant  and  its  highly 
controlled  nature. 

Based  on  Its  evaluation  of  the  EA, 
DOE  has  determined  that  the  pro- 
posed Title  III  NECPA  grants  program 
would  not  be  a  "major  Federal  action 
significantly  affecting  the  quality  of 
the  himian  environment"  within  the 
meaning  of  NEPA.  Therefore,  a  nega- 
tive determination,  pursuant  to  10 
CFR  208.4(c),  is  appropriate  and  no 
EIS  is  required. 

II.  Comment  Procedure 

Single  copies  of  the  grants  program 
EA  may  be  obtained  from  Mr.  Ronald 
Milner  at  the  address  listed  above. 
Copies  of  the  EA  are  also  available  for 
public  review  In  the  DOE  Freedom  of 
Information  Reading  Room,  listed 
above,  between  the  hours  of  8  a.m.  and 
4  p.m.  Monday  through  Friday,  except 
Federal  holidays. 

Interested  parties  may  submit  writ- 
ten comments  with  respect  to  the  EA 
and  the  negative  determination  to  Ms. 
Margaret  Sibley  at  the  address  given 
above.  Any  person  submitting  written 
comments  should  forward  5  copies,  if 
possible,  to  DOE.  All  comments  should 
be  identified  on  the  outside  of  the  en- 
velope and  on  the  documents  them- 
selves with  the  designation  "Grants 
Program  for  Schools  and  Hospitals." 
All  comments  should  be  received  by 
DOE  by  4:30  p.m.  March  23.  1979.  In 
order  to  ensure  consideration.  All  com- 
ments submitted  are  subject  to  DOE's 
regulations  at  10  CFR  1004  (44  FR 
1908,  January  8.  1979)  governing  free- 
dom of  information  requests. 

Any  information  or  data  submitted 
In  response  to  this  notice  considered 
by  the  person  furnishing  it  to  be  confi- 
dential must  be  so  identified  and  sub- 
mitted in  writing.  In  one  copy  only,  in 
accordance  with  procedures  set  forth 
in  10  CFR  1004.11.  Any  material  not 
accompanied  by  a  statement  of  confi- 
dentiality will  be  considered  to  be  non- 
confidential. DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  Information  or  data  and  to  treat  it 
according  to  its  determination. 

Issued  In  Washington,  D.C.  March  8, 
1979. 

Omi  Walden. 
Assistant    Secretary,    Conserva- 
tion and  Solar  Applications. 
[FR  Doc.  79-7638  Filed  3-9-79;  11:27  am] 
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13410-03  Ml 

DEPARTMENT  OF  AGRICULTURE 

Science  and  Education  Adminitlratien 

NATIONAL  PLANT  GENETIC  RESOURCES 
BOARD 

Mealing 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972 
(Pub.  L.  92  463.  86  Stat.  770-776).  the 
Science  and  Education  Administration 
announces  the  following  meeting: 

Name:  National  Plant  Genetic  Re- 
source Board. 

Date:  April  4.  1979,  and  one-half  day 
on  April  5.  1979. 

Time;  9  a.m..  both  days. 

Place:  Room  3109.  South  Building. 
U.S.  Department  of  Agriculture. 
14th  and  Independence  Avenue  SW.. 
Washington.  D.C. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meet- 

•   ing  as  time  and  space  permit. 

Comments:  The  public  may  submit 
written  comments  before  or  after 
the  meeting  with  the  contact  person 
below: 

Purpose:  To  advise  the  Secretary  of 
Agriculture  on  policies  and  actions 
to  more  effectively  collect,  describe, 
and  utilize  plant  genetic  resources. 
Specifically,  the  Board  will  discuss 
e.stablishing  commodity  committees 
of  preeminent  authorities  to  make 
specific  recommendations  on  pro- 
grams for  the  conser\ation  and  use 
of  plant  genetic  resources  for  the  im- 
provement of  the  productivity  and 
quality  of  crops.  A  publication. 
Plant  Genetic  Resources:  Conserva- 
tion and  Use",  based  on  the  report  of 
the  Board  to  the  Secretary,  should 
be  available  at  this  meeting. 

Contact  person  for  agenda  and  more 
Information:  Dr.  C.  F.  Lewis.  Execu- 
tive Secretary  of  the  Board.  Science 
and  Education  Administration.  Agri- 
cultural Research.  U.S.  Department 
of  Agriculture.  BARC-West.  Belts- 
\ille.  MD  20705.  Telephone:  301-344- 
2713. 

Done  at  Washington.  D.C.  this  6th 
day  of  March  1979. 

Anson  R.  Bertrand. 

Director. 
Science  and  Education. 

IFR  Doc.  79-7303  Filed  3-9-79;  8;45  ami 


[6370  01 -M] 

CIVIL  AERONAUTICS  BOARD 

(Docket  No.  33512] 

DELTA  AIRLINES,  INC,  ENFORCEMENT 
riOCSEOINO 

Prehearing  Cenfereoce 

A  prehearing  conference  is  set 
herein  for  March  13.  1979.  at  10  a.m. 
in  Room  1003.  Hearing  Room  C.  Uni- 
versal Building  North.  1875  Connecti- 
cut Avenue.  NW..  Washington.  D.C. 
20428. 

Dated  at  Washington.  D.C.  March  6. 
1979. 

Rudolf  Sobernheim. 
Administrative  Law  Judge. 
(FR  Doc.  79-7367  FUed  3-9-79;  8:45  ami 


(6370-01-M1 

(Docket  No.  34431] 

PAN  AMERICAN  WORLD  AIRWAYS 
ENFORCEMENT  PROCEEDING 

Prehearing  C«nf  erence 

A  preliearing  conference  will  be  held 
herein  on  March  15.  1979  at  10:00  a.m. 
in  Room  1003.  Hearing  Room  C.  Uni- 
versar  North  Building.  1875  Connecti- 
cut Avenue.  N.W..  Washington.  D.C 

Dated  at  Washington.  D.C,  March  6. 
1979, 

Rudolf  Sobernheim. 
Adminiatrative  Law  Judge. 
IFTl  Doc.  79-7368  Filed  3-9-79;  8:45  am] 


[3510-15-M] 

DEPARTMENT  OF  COMMERCE 

Maritime  Adminittration 

Peoples  Natianol  Bank  ef  Wathingten 

Approval  ef  Applicant  as  Truttee 

Notice  is  hereby  given  that  Peoples 
National  Bank  of  Washington.  Seattle. 
Washington,  with  offices  at  1414 
Fourth  Avenue.  Seattle.  Washington, 
has  been  approved  as  Trustee  pursu- 
ant to  Pub.  L.  89-346  and  46  CFR 
221.21-221.30. 

Dated:  March  1.  1979. 


By  Order  of  the  Assistant  Secretary 
of  Commerce  for  Maritime  Affairs 

James  S.  Dawson.  Jr.. 
Secretary. 
(FR  Doc.  79  7248  Filed  3-9  79;  8:45  ami 


[3510-22-M] 

National  Oceanic  and  Atmotpheric 
Adminittration 

NORTH  PAQFK  FISHERY  MANAGEMENT 
COUNCl  AND  SCIENTIFIC  AND  STATISTICAt 
COMMITTEE  AND  ADVISORY  PANEL 

PwMk  Meetings 

AGENCY:  National  Marine  Fisheries 
Ser\  ice,  NOAA. 

SUMMARY:  The  North  Pacific  Fish- 
ery Management  Council  was  estab- 
lished by  Section  302  of  the  Fishery 
Conservation  and  Management  Act  of 
1976  (Pub.  L.  94-265).  and  the  Council 
has  established  a  Scientific  and  Statis- 
tical Committee  (SSC)  and  an  Adviso- 
ry Panel  (AP),  Joint  and  separate 
meetings  will  be  held  on  March  20-23. 
1979. 

DATES:  The  Council  meeting  will  con- 
vene on  Thursday.  March  22.  1979.  at 
8:30  a.m.  and  will  adjourn  on  Friday. 
March  23.  1979.  at  5  p.m.  and  will  take 
place  at  McPhetres  Hall.  Fourth 
Street,  Juneau.  Alaska.  The  SSC  meet- 
ing will  convene  on  Tuesday.  March 
20.  1979.  at  9  a.m.  and  will  adjourn  on 
Wednesday.  March  21.  1979.  at  5  p.m. 
and  will  take  place  at  the  Northwest 
and  Alaska  Fisheries  Center.  2725 
Montlake  Blvd..  East.  Seattle.  Wash- 
ington. The  AP  meeting  will  convene 
on  Wednesday,  March  21,  1979.  at  9:30 
a.m.  and  will  adjourn  at  5  p.m.  and  will 
take  place  In  the  Gold  Room  of  the 
Baranof  Hotel.  127  Franklin  Street. 
Juneau.  Alaska.  The  AP  and  Council 
will  meet  jointly,  as  necessary,  on 
March  22-23.  1979.  at  this  location. 
Depending  on  progress  on  the  agen- 
das, the  meetings  may  be  lengthened 
or  shortened.  The  meetings  are  open 
to  the  public. 

FOR  FURTHER  INFORMATION 
CONTACT: 

North  I*aclflc  Fishery  Management 
Council.  P.O.  Box  3136DT.  Anchor- 
age. Alaska  99510.  Telephone:  (907) 
274-4563. 


PROPOSED  AGENDAS: 

Scientific  and  Statistical  Committee 

(1)  Review  King  crab  and  Bering 
Sea/ Aleutian  Islands  Area  Groundfish 
Fishery  fishery  management  plan 
(FMP);  (2)  statistical  areas,  data  col- 
lection and  reporting  for  groundfish; 
(3)  contracts  on  the  following:  (a) 
Bering  Sea  Herring  with  ADF&G.  to 
review  reports  of  1978  field  .season  and 
1979  operations  manual;  (b)  Computer 
Systems  with  ADFj&G;  (c)  Tag  Recov- 
ery with  ADP&G,  and  (d)  Surf  Clams 
with  Tetra  Tech.  (4)  research  funding 
proposal  "A  Study  to  Determine  the 
Effects  of  Hydraulic  Clam  Harvesting 
In  the  Eastern  Bering  Sea"— year  two; 
(5)  proposals.  "An  Observer  Program 
for  the  Troll  Salmon  Fishery"  and 
"Bearing  Sea/Aleutian  Islands 
Groundfish  Observer"  and  (6)  U.S. 
catch/process  data  collection  problem. 

/Advisory  Panel 
(1)  Report  on  U.S.  catchers/ proces- 
sors; (2)  propased  Interim  Regulations 
on  Public  Law  94  354;  (3)  review 
Alaska  Board  of  Fisheries  recommen- 
dations/remaining 12 '/4%  reser\e 
amount  for  recommendations;  (4) 
Bering  Sea/ Aleutian  Islands  Ground- 
fish draft  F^P.  considerations  of  op- 
tions, and  a).so  amendment  procedure 
for  time /area  herring  .savings  closure; 
(5)  Marine  sanctuaries;  and  (6)  permit 
review  procedure. 

Council 

(1)  PTwvteonftl  Agenda;  (2)  February 
2^23.  1979  BUDul4-.s:  (3)  subsequent  re- 
XXBttr.  a<H(«tive  Directors;  Alaska  De- 
partme«t  of  Fteh  A  Game;  National 
KUrBu*  Ftefeeries;  UJS.  Coast  Guard; 
SSC:  AP;  and  U.S.  Catchers/proces- 
sors report.  (4)  proF>o.sed  Interim  Reg- 
ulations on  F^iblic  Law  94-354:  <5) 
review  Ala.ska  Board  of  Fisheries  rec- 
ommendations; (6)  release  of  12 '/2%  re- 
serves of  groundfish  in  the  Gulf  of 
Alaska  to  be  reviewed  and  recommen- 
dations made  to  the  National  Marine 
Fisheries  Service  Director.  Alaska 
Region;  (7)  Bering  Sea/Aleutian  Is- 
lands Groundfish  draft  FMP.  final  ap- 
proval, and  propo.s*  d  ann'ndmenls;  (8) 
Marine  sanctuaries;  and  (9)  permit  ap- 
plications review  procedure. 

Dated:  March  7.  1979. 

WiNFRED  H.  MEIBOHM. 

Executive  Director,  National 
Marine  Fisheries  Service. 
IFR  Doc.  79-7405  Piled  3  9-79;  8:45  am) 


NOTICES 

(6351-01-M] 

COMMODITY  FUTURES  TRADING 
COMMISSION 

CHICAGO  MEBCANTaE  EXCHANGE 
Proposed  Futures  Controct;  Availability 

The  Commodity  Futures  Trading 
Commission  ("Commission")  is  making 
available  and  requesting  public  com- 
ment on  a  FYozen  Broiler  Chickens  fu- 
tures contract  submitted  by  the  Chica- 
go Mercantile  Exchange. 

Copies  of  this  proposed  contract  will 
be  available  at  the  Commission's  of- 
fices in  Washington.  New  York.  Chica 
go.  Minneapolis.  Kansas  City  and  San 
Francisco.  The  Commission  also  will 
furnish  copies  upon  request  made  to 
the  Executive  Secretariat. 

Any  person  interested  in  expressing 
views  on  the  terms  and  conditions  of 
this  proposed  contract  should  send 
comments  by  May  1 1,  1979  to  Ms.  Jane 
Stuckey.  Executive  Secretariat.  Com- 
modity Futures  Trading  Commission, 
2033  K  Street,  NW..  Washington.  D.C. 
20581.  (202)  254-6313.  Copies  of  all 
comments  will  be  available  for  inspec- 
tion at  the  Commission's  Washington 
Office. 

Issued  in  Washington  on  March  7. 

1979. 

Gaby  L.  See\ers. 
Acting  Chairman. 

[FR  Doc.  79-7266  Plied  3-«-79;  8:45  am) 


(6361-01-M] 

PUBLICATION  OF  AND  RMUE&T  FOR  COM- 
MENT ON  PBOPOSED  WLK  HAVING 
MAJOR  ECONOMIC  SIGMnCANCE 

Amendmeirfs  to  Bylaws  and  CoHee  Trode 
Rules  ef  New  Yet*  Coffee  «  Sugar  Ex- 
chortge.  Inc. 

The  Commodity  Futures  Trading 
Commission,  in  accordance  with  sec- 
tion 5a(12)  of  the  Commodity  Ex- 
change Act  (Act"),  7  U.S.C.  7a(12) 
(1976),  as  amended  by  the  Futures 
Trading  Act  of  1978.  Pub.  L.  No.  95- 
405.  §  12.  92  SUt.  871  (1978),  has  deter- 
mined that  the  following  amendments 
to  .section  104  of  the  bylaws  and  coffee 
trade  rules  C-5<15).  C-9(l)  and  (2>  and 
C-23.  submitted  by  the  New  York 
Coffee  &  Sugar  Exchange,  Inc..  are  of 
major  economic  significance  and  is 
therefore  publishing  these  rules,  as 
amended,  for  public  conmient.  All  of 
these  amendments  were  submitted  to 
the  Commission  on  January  9,  1979. 
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The  rules,  as  amended,  are  printed 
below  showing  deletions  in  brackets 
and  additions  underscored: 

SECTION  104 

Contract  "C" 


MILD  COFFEE  CONTKACT 

New  "york 


19. 


(has)     (have)    this    day     <so)d) 

(bought)  and  agreed  to  (deliver  to)  < recti vr 

from) 37,500  lb6..  of  wa.sJi<«d  ara 

bica  COFFEE  of  the  growths  of  Mexico. 
Salvador.  Guatemala,  Costa  Rica.  Nicara 
gua.  Honduras.  C^olumbia,  Kenya,  Tanzania. 
Uganda,  New  Guinea,  Peru.  Vt>nt-z.urla. 
Dominican  Republic.  Burundi.  Ecuador. 
India,  and  Rwanda  at  the  price  of 
cents  per  pound  for  growths  of  Mexico.  Sal 
vador,  Guatemala,  CosU  Rica.  NM-ara^ua. 
Kenya.  Uganda  or  Tanzania,  with  addition.s 
or  deductions  for  grades,  and  growihs.  ac- 
cording to  the  differentials.  eslabJi.sbed  by 
the  rules  of  the  New  York  Coffee  and  Supar 
Exchange.  Inc..  adopted  In  accordance  »ith 
the  provisions  of  Section  106  of  the  By-Laws 
of  said  Exchange,  and  Kritfi  additions  or  de- 
letions for  delivery  points  according  to  dis- 
counts and  premiums  as  shall  be  establistu^d 
by  the  Board  of  Managers. 

Delivery  to  be  made  from  bcenw-d  ware 
house  In  the  Port  of  New  York  District,  the 
Port  of  New  Orlearu  or  such  other  ports  as 
may  from  time  to  time  be  added  by  the 
Board  of  Managers  as  authorized  by  the  By- 
Laws  and  rules  of  said  Exchange,  between 

the  first  and  last  days  of  — inrlu- 

sive.  the  delivery  within  such  time  to  be 
upon  such  notice  to  the  buyer  as  may  from 
time  to  time  be  prescribed  in  the  TraxJ." 
Rules. 

The  delivery  must  oonabl  of  Votie»  ol  oni' 
growth  and  must  be  m  sound  tyjsdWou. 

Coffee  shall  be  sweet  ke  tSif  cup  Kood 
roa-sting  quality,  and  at  b«an  ttu^  and  eolor 
in  accordance  with  the  dflsiriptscin  »«.iab- 
Itshed  by  the  Kxchaxige.  No  dtJB-very  penns# 
ted  of  Coffee  eontaintoig  aaore  than  i'Ji*^ 
full  Iroperfectiofis  below  the  baiis.  •  oimpt 
that  in  the  case  of  Colombian  Cof  J<^  no  de 
livery  shall  be  permitted  of  Coffee  tonl«in 
ing  more  than  ten  lull  imptTfections  b»  Jow 
the  ba.sis.  Imperfections  shall  be  » .stAbJJ.shed 
on  the  basis  of  a  grading  schedule  eMab 
Ilshed  by  the  Exchange. 

Either  party  may  call  for  margin  an  lh<' 
variations  of  the  msirket  for  like  delivtn»-» 
may  warrant,  which  margin  shall  be  kept 
good. 

This  contract  is  made  in  view  ol.  and  is  in 
all  rcspecU  subject  to  the  By-l-av-.s.  rules 
and  regulations  of  the  New  York  Coffee  and 
Sugar  Exchange,  Inc. 


(Brokers) 

(Across  the  face  is  the  following) 

For  and  in  consideration  of  One  Dollar 

to in  hand  paid,  receipt  whereof 

is    hereby    acknowledged accept 

this  contract   with  all  its  obligations  and 
conditions. 
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Cor  FIX  Trade  Rule  C-5 


it4)  Form  of  Transferable  Notice  For  C 
Contract 

New  York  Corns  and  Sugar  Exchange. 
Imc.  No 

Transferable  Notice 

Corra 

Nrw  York  Coffee  and  Sugar  Exchange.  Inc. 

TRAMSrCRABLK  NOTICE 


-A.M.  o'clock. 


New  York 19- 


To; 

Take  notice  that  on 19.....  pur- 

■-uant  to  our  contract,  we  will  deliver  to  you 
or  to  the  last  acceptor  of  this  notice  37.500 
pounds  of Coffee  in  bags  of  commer- 
cial size  with  all  relevant  documents  at  the 
transferable  notice  price  of.. ..cents  per 
pound,  basis  Mexico.  Salvador.  Costa  Rica. 
Guatemala.  Nicaragua.  Kenya.  Tanzania  or 
Uganda  of  New  York  Coffee  and  Sugar  Ex- 
change description  with  additions  or  deduc- 
tions for  other  grades  and  growths,  estab- 
lished by  the  rules  of  the  New  York  Coffee 
and  Sugar  Exchange.  Inc..  adopted  in  ac- 
cordance with  Section  105  of  the  By-Laws  of 
said  Exchange,  all  in  accordance  with  and 
subject  to  the  provisions  of  the  Coffee  Con- 
tract "C"  and  the  By-Laws  and  rules  of  said 
Exchange  and  with  additions  or  deductions 
/or  delivery  points  according  to  discounts 
and  premiums  as  shall  6e  eitablished  by  the 
Hoard  of  Managers. 

Strike  out  one  (Date  of  Certificate ; 

t:rade  if  applicable  )  To  be  certified 

under  Rule  7. 


NOTICES 

(1)  Coffee  shall  be  receivable  and  deliver- 
able in  the  Port  of  New  York  District  or  the 
Port  of  Nev  Orleans  from  or  at  such  ware- 
house.s  as  may  be  approved  by  the  Board  of 
Managers  and  duly  licensed  as  provided  in 
the  By-Laws  and  rules.  Any  other  ports  of 
delivery  may  be  added  upon  the  recommen- 
dation of  the  Coffee  Committee,  by  action 
of  the  Board  of  Managers  by  a  two-thirds 
vote  of  the  Board. 

No  delivery  of  Coffee  under  and  exchange 
contract  shall  t>e  made,  unless  said  delivery 
is  from  or  at  a  licensed  warehouse. 

All  deliveries  of  Coffee  under  an  Ex- 
change contract  shall  consist  solely  of 
Coffee  certified  by  the  Exchange. 

(2)  Deliveries  on  contracts  of  Coffee  in 
store  shall  be  made  in  one  borough,  parish 
and/or  county  only,  and  in  lots  of  not  less 
than  100  bags  in  any  one  store. 

The  number  of  chops  to  be  delivered  on  a 
contract  shall  not  exceed  five  (5)  except 
when  a  chop  is  added  to  make  up  a  deficien- 
cy in  weight,  but  In  no  case  shall  the 
number  of  chops  exceed  six  (6). 

Corrn  TRiioB  Ruuc  C-23 


ScHXDtn.xC-3 

Difference  in  Value  Between  Delivery  Ports 

Ni'W  York  Port  Olatrirt 

New  Orlrans  Port  Dutrtct 


Per 

Each  acceptor  hereof  agrees  that  the  last 
acceptor  hereof,  between  10  A.M.  and  2  P.M. 
on  the  day  preceding  the  delivery  date 
above  set  forth  will  present  this  notice  to 
the  issuer  thereof  and  on  the  following  day. 
between  10  A.M.  and  2  P.M.  will  receive  the 
rt-levant  documents  and  pay  for  the  Coffee 
as  in  this  notice  prescribed  and  will  other- 
»ise  duly  comply  with  and  perform  the 
U-rms.  conditions  and  requirements  of  the 
Contract  and  of  the  By-Laws  and  rules  of 
the  New  York  Coffee  and  Sugtir  Exchange. 
Inc..  with  respect  to  said  Contract  and  this 
Transferable  Notice,  and  that  each  acceptor 
hereof  will  continue  his  (or  their)  liability 
to  each  other  until  such  terms,  conditions 
and  requirements  shall  have  been  duly  com 
plied  vith  and  performed. 


Thne  received        Accepted  by        Transferred  lo 


CofTEE  Trade  Rule  C-9 

The  following  provisions  shall   apply   in 
tr.e  cxse  of  all  deliveries  of  Coffee: 


Minus  in  pta. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on 
these  amendments  should  send  his 
comments  by  April  11.  1979  to  Ms. 
Jane  Stuckey,  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW,  Washington.  D.C.  20581. 

Issued  in  Washington,  D.C.  on 
March  7.  1979. 

Gary  L.  Secvers. 
Acting  Chairman. 
[FR  Doc.  79-7295  Piled  3-9-79:  8:45  ami 


[3910-01 -M] 

DEPARTMENT  OF  DEFENSE 

0*partm«nt  of  fK«  Air  Fere* 

USAF  SQENTIFIC  AOVISOtY  ftOARO 

M««ti<«9 

Pebruaky  28.  1979. 
The  USAF  Scientific  Advisory  Board 
Research  &  Geophysics  Panel  will 
meet  on  March  29  &  30,  1979  at  the 
Pentagon.  Washington.  D.C.  The  pur- 
pose of  the  meeting  is  to  discuss  Air 
Force  research  planning.  The  Panel 
will  meet  from  9:00  a.m.  to  4:30  p.m. 
each  day.  For  further  Information 
contact  the  Scientific  Advisory  Board 
Secretariat  at  (202)  697-8845. 

Carol  M.  Rose, 
i4jr  force  Federal  Register 
Liaison  Officer. 
[PR  Doc.  79-7247  Piled  3-9-79:  8:45  ami 


(6450-01 -M] 

DEPARTMENT  OF  ENERGY 

GEOTRESSIME  GEOTHERMAl  MOUSTRlAi 

WCNUCSHOr 

Pvbnt  Meeting 

The  CK  GeoEnergy  Corporation  of 
Las  Vegas,  Nevada,  as  part  of  a  con- 
tractual study  for  the  VB.  Depart- 
ment of  Energy  will  conduct  work- 
shops to  present  the  overall  plan  for 
geopressured  geothermal  resource  de- 
velopment and  to  describe  the  drilling, 
completion  and  testing  plans  for 
geopressured  wells  in  the  Gulf  Coast. 
The  workshops  are  held  to  allow  dis- 
ciissions  among  participants  including 
DOE  contractors,  oil  and  gas  industry 
personnel,  utility  representatives  and 
other  interested  participants  regard- 
ing the  geopressured  geothermal  re- 
source development.  The  next  work- 
shop meetings  will  be  held  March  21 
and  22.  1979.  at  the  Executive  Red 
Carpet  Motor  Hotel  at  4020  Southwest 
Freeway  at  Weslayan  in  Houston. 
Texas.  Reservations  can  be  made  by 
calling  (713)  623-4720.  The  meetings 
described  are  open  on  a  space  available 
basis.  The  March  workshop  will  he  or- 
ganized by  CK  GeoEnergy  into  two 
groups  which  will  meet  at  the  follow- 
ing dates  with  the  agenda  as  follows: 

DOE/lNDUSrmiAL   CCOntXSSUmE-GlOTRERMAL 

Research  DcvELOPMKirr  Program 

SITX  8ELBCTIOH  SUB-CROUr 

MardiZl 

9:30     a.m.— Introduction     and     Announce- 

menLs. 
9:40— DOE/Geopressure     and    Geothermal 

Outlook. 
10— Review  Pleasant  Bayou  Wells  No.  1  4c  2. 
10:30-Coffee  Break. 
10:45— Wells  of  Opportunity  Program. 
11— Discussion. 
12— Lunch 

1  pjn.— Review  of  the  Working  Sut>group 
Activities. 

1:15— Louisiana     Site     Selection     Priority 
'  Areas. 

1:45— Discussion  and  Evaluation  of  Louisi- 
ana Sites. 

2  15— Wilcox  Trend  Study. 
2:45-Coffee  Break 

3— Evaluation  of  Research  Properties  from 
Pleasant  Bayou  Wells  No.  1  &  2. 

3:20— IGT  Geopressure— Geothermal  Rock 
Mechanics  Program. 

3:30— Current  Geopressure  and  Geothermal 
Programs. 

4 — Old  Business. 

4:15— New  Business 

4:30-Meeting  Schedule  and  Adjourn. 

Overview  opoup 

March  22 

9:30     a.m.— Introduction     and     Announce- 
ments. 
9:40-DOE  FY  80  Program  Outlook. 
10— Geopressure— Geothermal  Test  Wells. 
10:20«-Coffee  Break. 
10:30— Wells  of  Opportunity  Program. 
11— Review  Pleasant  Bayou  Wells  No.  1  4e  2. 


11:30— Methane  Production  Without  Heat 
Utilization. 

12— Lunch. 

1— Louisiana  State  University  Research  Pro- 
gram. 

2— University  of  Texas  at  Austin  Research 
Program. 

3— Coffee  Break. 

3:15— Status  Working  Subgroup  Activities. 

3:30— Discussion. 

4— Meeting  Schedule  and  Adjourn. 

With  respect  to  public  participation 
in  agenda  items  scheduled  above,  the 
following  requirements  shall  apply: 

(a)  Persons  wishing  to  submit  writ- 
ten statements  on  agenda  items  may 
do  so  by  mailing  12  copies  thereof, 
poastmarked  no  later  than  March  16, 
1979,  to  the  Director,  Division  of  Geo- 
thermal Energy,  U.S.  Department  of 
Energy,  20  Massachusetts  Avenue 
NW.,  Washington,  DC.  20545.  Com- 
ments shall  he  directly  relevant  to  the 
above  agenda  items. 

(b)  Information  as  to  whether  the 
meeting  has  been  rescheduled  or  relo- 
cated can  be  obtained  by  a  prepaid 
telephone  call  on  March  16,  1979  to 
Dr.  Henry  F.  Coffer,  CK  GeoEnergy 
on  702-739-9630  between  8:30  and  5 
p.m.  (PDT). 

(c)  Questions  at  the  working  sub- 
group meeting  may  be  raised  by  the 
public  only  when  recognized  to  do  so 
by  the  chairman  of  those  meetings. 

(d)  Seating  will  be  made  available  on 
a  first-come,  first -served  basis. 

(e)  The  use  of  still,  movie,  and  televi- 


NOTICES 

sion  cameras,  the  physical  installation 
and  presence  of  which  will  not  inter- 
fere with  the  course  of  the  workshop, 
will  be  permitted  before  and  after 
each  day's  activities  and  during  any 
recess.  The  use  of  such  equipment  will 
not.  however,  be  allowed  during  the 
general  sessions  or  panel  meetings. 

(f)  Copies  of  the  final  report  pre- 
pared by  CK  GeoEnergy  will  be  availa- 
ble at  the  Department  of  Energy 
Public  Document  Room,  Forrestal 
Building— Room  GA  152,  1000  Inde- 
pendence Avenue,  SW,  Washington, 
D.C.  20585.  upon  payment  of  all 
charges  required  by  law. 

Dated  at  Washington,  D.C,  this  6th 
day  of  March  1979. 

John  M.  Deutch, 
Acting  Assistant  Secretary 
for  Energy  Technology. 
[FR  Doc.  79-7542  Piled  3-9-79:  8:45  am] 


[6450-01-M] 

REQUESTS  FOR  INTERfRETATtON  FILED  WITH 
THE  OFFICE  OF  GENERAL  COUNSEL 

Month  of  January  1979 

Notice  is  hereby  given  that  during 
the  month  of  January  1979,  the  Re- 
quests for  Interpretation  listed  in  the 
Appendix  to  this  notice  were  filed  pur- 
suant to  10  CFR  Part  205,  Subpart  F 
with  the  Office  of  General  Counsel, 
Department  of  Energy  (DOE).  Notice 
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of  subsequently  received  requests  will 
be  published  at  the  end  of  each  calen- 
dar month.  Copies  of  the  Requests  for 
Interpretation  listed  herein  are  on  file 
in  and  should  be  obtained  from  EKDE's 
Public  Reading  Room,  Information 
Access  Office,  GA-152.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  D.C.  20585.  (202) 
252-5968. 

Interested  parties  may  submit  writ- 
ten comments  on  the  listed  interpreta- 
tion requests  on  or  before  April  11, 
1979.  Comments^,  should  be  identified 
on  the  outside  envelope  and  on  docu- 
ments submitted  with  the  file  number 
of  the  interpretation  request  and  all 
comments  should  be  filed  with  the 
Office  of  General  Counsel,  Depart- 
ment of  Energy.  Room  1111,  12th  and 
Permsylvania  Avenue,  NW.,  Washing- 
ton, D.C.  20461.  Attention:  Diane 
Stubbs.  Aggrieved  parties,  as  defined 
in  10  CFR  205.2.  will  continue  to  re- 
ceive actual  notice  of  pending  inter- 
pretation requests  in  accordance  with 
the  current  practice  of  the  Office  of 
General  Counsel. 

For  further  information  contact 
Diane  Stubbs.  Office  of  General  Coun- 
sel. 12th  and  Pennsylvania  Avenue. 
NW..  Room  1111.  Washington,  D.C. 
20461,  (202) 633-9070. 

EvERARD  A.  Marseglia.  Jr.. 
Acting  Assistant  General  Coun- 
sel   for    Interpretations    and 
Rtdings,     Office     of    General 
Counsel 
March  5.  1979. 


Appendix.— L«f  of  Requests  for  fnterpretation  Received  by  the  Office  of  General  Counsel 

(Month  of  January  1S7»] 


Date  received 


Name  and  locaUon  of 

requestor 


FUeNa 


JaM  4.  1979. 


Jan  9.  1979. 


Jan.  9.  1979.. 


Jan.  9.  1979. 


Jan.  U,  1979. 


Powertne  OU  Compuny.  Kevin  R.  GriHln.  Esq..  Dennlriou.  Del      A  369 
Gtiercio  A  tiovejor.  SOI  West  Finh  Street,  SulM  1300.  Voa 
Angeles.  Callfonila  90017. 

Issue:  Must  a  supplier  conUnue  to  supply  a  purchaser  with 
crude  oU  pendin*  the  DOFs  determination  of  whether  that 
supplier/purchaser  reUtkinshlp  can  be  terminated?  (10  CFR 
211.63) 

Oelly  on  Company.  Robert  E.   Hafey.  Getty  Oil  Company.      A  370 
3810  Wllshire  Boulevard.  Los  An«elea.  California  90010. 

Issue:  Is  oil  recovered  from  diatomaceous  sediments,  which 
must  be  mined  before  the  oil  can  l»e  extracted,  a  petroleum 
substitute  as  defined  in  i  211.62  and  therefore  not  subject  to 
the  Mandatory  Petroleum  Allocation  and  Price  Regulations? 
(Ruling  1976-4  and  10  CFR  211.62.) 

Main  Lafrentz  &  Company.  William  M.  Dolan.  Jr..  Main  La-      A-371 
frentz  ii  Company.  1730  Northstar  Center.  110  South  Sev- 
enth Street.  Minneapolis.  Minnesota  55402. 

Issue:  Do  solid  waste  balers  qualify  for  the  10%  energy  tax 
credit  under  148(1X6)  of  the  Federal  Tax  Energy  Act  of  1978 
(Pub.  L.  No.  95-618)? 

Arnold  Wilson.  401  Laurel  Street.  Highland,  nilnols  62249 A-372 

Issue:  If  a  property  produces  less  than  10  barrels  of  crude  oil 
per  day.  does  it  qualify  for  certification  as  a  stripper  well 
property?  (10  CFR  212.54). 

Semartrk  California.   Inc..  Fred  W.  Drogula,  Esq..  Ginsburg.      A-373 
F^eldman  &  Bress.  1700  Pennsylvania  Avenue,  NW..  Washing- 
ton. DC.  30006. 

Issue:  May  a  proposed  new  refinery  being  built  under  a  joint 
venture  agreement  by  a  refiner  that  would  own  807c  of  the 
shares  and  a  consulting  firm  tliat  would  own  20°i  of  the 
shares  be  treated  under  the  Mandator}'  Petroleum  Allocation 
Price  RegulaUons  as  a  separate  "firm"  from  a  refinery  that  is 
owned  by  the  utiUty  s  parent  corporation?  ( 10  CFR  2 1 2.83 ). 
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APPT.NDIK.— List  of  Requests  for  Interpretation  Received  by  the  Office,  of  General  Counsel- 

'  Continued 
CMonth  of  January  19791 


Date  received 


Name  and  location  of 
requestor 


File  No. 


Jan.  IS.  1979 „„ Consolidated  Qns  Suppl.v  Corporation.  John  E.  Holtzlnger.  Jr.. 

Esq..  Moncan.  hrvis  &  Bockius.  1800  M  Street.  NW..  Wash- 
ington. D.C.  20036 
Issue:  In  the  case  of  a  variable  term  contract  to  purchase 
NGL's.  where  the  price  to  charged  on  the  date  of  shipment  is 
determined  solely  by  reference  to  previously  i.'uued  price  let- 
ters, do  thfse  price  letters,  which  were  isr,ued  prior  to  May  15. 
1973.  and  in  effect  on  that  date,  fall  within  the  definition  of 
•  transaction"  in  10  CFR  21?  :tl? 

Jnn   !«.  1979 Florida  Power  Sc  Light  Company.  J.  N.  Martin.  Supervisor  of 

Purchasing.   Florida   Power   Sc   Light   Company.   P.O.    Box 
013100.  Miami.  Florida  3.1101. 
Issue:  Does  the  requestor  qualify  as.  a  company  engaged  in 
energy  production"   under   10  CFR   211.51   and   therefore 
qualify  as  a    bulk  purcha.ser"  of  motor  ga.vriline') 

Jin   18.  1979  MtnTals.  Inc..  Thomas  B.  Hudson.  Jr..  Esq..  Balder  St  Botts. 

3000  One  Shell  Plaza,  Houston.  Texa.s  77002. 
'  Lvsue:  Does  10  CFR  212.167(b)  permit  Minerals  to  treat  the 

average  per  MMBTU  repiaceniciit  co.sl  lli.il  it  pays  each 
month  as  a  re:>idae  gas  .lales  price  in  the  computation  of  luit- 
ural  ga.<:  .shnnkage  costs? 

Jan   19,  1979  Standard  Oil  Company  (Indiana).  K  Nol.in.  E.<iq..  Riandird  Oil 

Company  (Indiana).  2uO  East  Randolph  Drive.  P.O.  Box 
S910A.  Chicago.  Illinois  60S80. 
Issue:  May  Amoco  Include  the  crude  oil  Inputs  to  the  coker 
combinaLion  fractionator  as  "crude  oi!  runs  to  .stills"  for  pur- 
poses of  the  domestic  cnide  oil  allocation  (  •entitlements") 
program'' 1 10  CFR  211, 67(dM  2)), 

Jan  2*.  1979 E  B.  Brooks.  176  Meadow.'i  Biillding.  Dallas.  Texas  75206 

Issue:  May  a  property  l>c  treated  a.s  a  stripper  well  prot>erty  if 
the  crude  oil  production  from  a  well  on  the  property  was  not 
continuously  maintained  at  the  miximum  feasible  rate  be- 
cause of  the  use  of  certain  salt  water  inJKlion  proct-dures  for 
secondary  rrtovery?  ilO  CFR  212.'>4). 

Jan   2H.  1979  Murphy   Oil   Cortjoralion.   Larry    E.   Tancnbaum.   Esq,.   Akin. 

Gump.  Hauer  Si  Feld.  1100  Madison  Office  Building.  IISS 
15th  Street.  NW..  Washington.  D.C.  20005. 
Issue;  Does  10  CFR  212.74ic)  prohibit  a  producer  from  charg- 
ing a  retroactive  pricr  increase  in  an  effort  to  correct  prior  In- 
voices which  erroneously  called  for  payment  of  fewer  vol- 
umes of  upper  tier  crude  oil  than  were  actually  certilied? 

Doc. 


A-374 


A  375 


A  376 


A -377 


A  378 


A  379 


CFR! 
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(6450  01 -M I 

DEPARTMENT  OF  ENERGY  i 

F*d«rol  Energy  Rsguialory  Commitaidn 

PRIVACY  ACT  Of  1974 

Proposed  New  Sytlam  of  Record* 

AGENCY:  Federal  Energy  Regulatory 
Commis:sion. 

ACTION:  Public  notice  of  proposed 
new  system  of  records. 

SUMMARY:  The  Federal  Energy  Reg- 
ulatory Commission  (the  Commission) 
propo.ses  to  establish  a  new  system  of 
record  keeping  to  be  identified  as  the 
Regulatory  Evaluation  and  Docketed 
Information  System  (READI).  The 
propo.sed  system  will  be  u.sed  to  moni- 
tor the  status  of  proceedings  docketed 
by  the  Commission  in  order  to  en- 
hance caseload  management.  The 
Commission  will  accept  public  com- 
ments on  the  proposal. 

DATES:  This  system  shall  become  ef- 
feciivt-  as  proposed  on  April  11.  1979. 
unless  comments  are  received  on  or 
before  that  date  which  would  result  In 
a  contrary  or  changed  determination 
or  unless  the  Commission's  petition 
for  waiver  of  the  Office  of  Manage 
ment  and  Budget's  60-(^y  advance 
notice  rule  is  denied.  1 


ADDRESS  AND  COMMENT  PROCE- 
DURES: All  comments  must  be  sub- 
mitted in  writing.  Three  copies  of  any 
comments  should  be  submitted  to: 
Office  of  the  Secretary.  Attention: 
Lawrence  R.  Anderson.  Office  of  the 
Executive  Director.  825  North  Capitol 
Street.  N.E.,  Washington.  D.C.  20426. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Barbara  Wade.  Office  of  the  Execu- 
tive Director,  Federal  Energy  Regu- 
latory Commission.  825  North  Cap- 
itol Street.  N.E..  Washington,  D.C. 
20426.  (202) 275-4149. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  herein  _  provides 
notice  of  a  propased  new  system  of 
record  keeping.  The  system,  utilizing 
electronic  data  processing  methods,  is 
designed  to  record  and  track  proceed- 
ings docketed  for  Commission  action. 
The  purpose  of  the  system  is  to  en- 
hance the  Commission's  ability  to 
manage  its  caseload  and  direct  its  deci- 
sion-making process.  Subsystems  of 
the  READI  System,  the  attorney's 
case  tracking  subsystem,  the  technical 
tracking  subsystem,  and  the  technical 
assignment  and  control  subsystem, 
will  enable  the  Commission  to  relate 
resources  to  docket  processing. 


All  information  to  be  stored  in  the 
system  is  currently  available  within 
the  Commission.  The  proposed  system 
will  reorder  this  information  to  permit 
ready  access  by  the  Commission's 
managerial  and  operative  personnel. 
While  control  of  data  will  remain  at 
all  times  with  the  Commission,  the 
computer  facilities  of  the  Department 
of  Energy  (the  Department)  will  be 
used  to  store  and  process  the  data,  as 
provided  by  a  common  support  agree- 
ment entered  into  between  the  Com- 
mission and  the  Department. 

As  required  by  Section  3  of  the  Pri- 
vacy Act  of  1974.  5  U.S.C.  §  552a(o) 
(1977).  the  Commission  has  submitted 
to  Congress  and  the  Office  of  Manage- 
ment and  Budget  (OMB)  advance 
notice  of  the  proposed  new  system  of 
record  keeping.  The  report  was  made 
pursuant  to  OMB  Circular  No.  A-108. 
and  OMB  Transmittal  Memoranda 
Nos.  1  and  3. 

The  Commission  has  also  submitted 
a  petition  seeking  waiver  of  OMBs  60- 
day  advance  notice  rule.  A  denial  of 
the  petition  will  result  in  the  system 
becoming  fully  operational  on  May  11, 
1979. 

System  name: 

Regulatory  Evaluation  and  Docket- 
ed Information  Sy.stem  ( READI  )- 
FERC. 

SyMtein  location: 

Department  of  Energy's  computer 
facilities,  Wa.shington,  D.C.  and  Ger- 
mantown  and  Rockville,  Maryland. 

Catpgurie.H   of  individuaU   covered   by   the 
system: 

Department  of  Energy  contact  per- 
sons; Commissioners;  Administrative 
Law  Judges;  attorneys;  project  manag- 
ers; technical,  environmental  and 
other  Commission  staff  personnel  as- 
sociated with  cases  before  the  commis- 
sion; parties  of  record;  and  parties  to 
be  advised  of  proceedings.  With  re- 
spect to  information  concerning  these 
individuals,  it  is  expected  that  only 
their  names,  titles,  business  addre.sses. 
business  telephone  numbers;  relation- 
ship to  a  particular  proceeding,  and 
time  expended  by  FERC  personnel  on 
that  proceeding  will  be  entered. 

Categories  of  record-s  in  the  system: 

This  system  of  records  will  contain 
information  regarding  the  proce.ssing 
stages  a  docketed  proceeding  passes 
through  as  it  is  reviewed  by  Commis- 
sion personnel.  The  information  in  the 
system  of  records  will  include  the 
names  of  the  individuals  indicated 
above,  including  the  names  of  Com- 
mission personnel  responsible  for  var- 
ious processing  stages  of  a  proceeding. 
The  system  will  indicate  which  proc- 
essing stage  a  proceeding  has  reached 
and  which  Commission  personnel  are 
presently  assigned  to  a  proceeding.  A 
case  weighting  function  will  be  used  to 


facilitate  allocation  of  manpower  and 
assignments. 

Authority  for  maintenance  of  the  system: 

15  U.S.C.  §717o;  16  U.S.C.  §825h;  42 
U.S.C.  §  7172(a)(2);  44  U.S.C.  §  3101. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

The  records  and  information  in  the 
records  may  be  used: 

a.  by  authorized  Commission  person- 
nel to  identify  all  docketed  proceed- 
ings pending  before  the  Commission; 

b.  by  authorized  Commission  person- 
nel to  indicate  the  current  processing 
stage  of  a  proceeding; 

c.  by  authorized  CommLssion  person- 
nel to  enable  management  to  inven- 
tory proceedings  by  stage  of  process- 
ing; 

d.  by  authorized  Commission  person- 
nel to  identify  staff  personnel  respon- 
sible for  particular  proceedings  or 
parts  of  proceedings; 

e.  by  authorized  Commission  person- 
nel, to  monitor  and  analyze  the  pro- 
ductivity of  the  Commission  staff; 

f.  by  authorized  Commission  person- 
nel, through  use  of  a  case-weighting 
function,  to  allocate  manpower  and 
make  assignments; 

g.  by  authorized  Commission  person- 
nel to  Identify  the  organizational  unit 
responsible  for  a  given  proceeding; 

h.  by  authorized  Commission  person- 
nel to  identify  general  classes  of  pro- 
ceedings in  order  to  expedite  their 
proce.ssing; 

i.  by  authorized  Commission  person- 
nel to  produce  management  reports 
for  agency-wide  distribution; 

J.  as  a  data  source  for  management 
information,  for  production  of  sum- 
mary stati-stics  and  analytical  studies 
in  support  of  the  function  for  which 
these  records  are  collected  and  main- 
tained, or  for  related  personnel  man- 
agement functions  or  manpower  stud- 
ies compiled  by  the  staff  or  a  contrac- 
tor of  the  Commission; 

k.  by  members  of  advisory  commit- 
tees that  are  created  by  the  Commis- 
sion or  by  the  Congress  to  render 
advice  and  recommendations  to  the 
Commission  or  the  Congress  to  be 
used  solely  in  connection  with  their  of- 
ficial designated  functions; 

1.  by  any  person  with  whom  the 
Commission  contracts  to  reproduce  by 
typing,  photocopy  or  other  means,  any 
record  within  this  system  for  use  by 
the  Commission  and  its  staff  in  con- 
nection with  their  official  duties  or  by 
any  person  who  is  utilized  by  the  Com- 
mission to  perform  clerical  or  steno- 
graphic functions  relating  to  the  offi- 
cial business  of  the  Commission: 

m.  to  respond  to  general  requests  for 
statistical  information  (without  per- 
sonal identifiers  of  individuals)  under 
the  Freedom  of  Information  Act;  and 
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n.  to  aid  in  responding  to  inquiries 
from  members  of  Congress,  other  Fed- 
eral agencies,  the  press,  and  the 
public 

Policies  and  practices  for  storing,  retriev- 
ing, accessing,  retaining,  and  disposing  of 
records  in  the  system: 

Storage: 

Maintained  on  magnetic  tape,  com- 
puter disk  files  and  punch  cards. 

Retrievability: 

Records  will  be  retrieved  by  proceed- 
ing identity  elements  (e.g..  docket 
number,  docket  name,  type  filing,  etc.) 
by  Commission  staff  members  (e.g., 
Commissioner.  Administrative  Law 
Judge,  attorney,  etc.),  applicant  name, 
or  applicant  contact. 

Safeguard.s: 

Stored  in  secured  computer  facility. 
Multiple  file  access  system  will  be 
'  pa.ssword  protected",  and  limited  to 
selected  authorized  users. 

Retention  and  disposal: 

Records  will  be  maintained  for  each 
proceeding  in  an  "active  file"  until  the 
proceeding  has  been  terminated.  The 
records  will  then  be  transferred  to  a 
history  file  for  permanent  retention. 

System  manager  and  address: 

Executive  Director,  Federal  Energy 
Regulatory  Commission,  Room  9106, 
825  North  Capitol  Street,  NE.,  Wash- 
ington, D.C.  20426 

Notirication  procedure: 

All  requests  to  determine  whether 
this  system  of  records  contains  a 
record  pertaining  to  the  requesting  in- 
dividual may  be  made  in  person  during 
normal  business  hours  at  the  Commis- 
sion's Office  of  the  Executive  Director, 
Room  9106.  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  or  by 
mail.  Individuals  should  provide  the 
appropriate  identifying  information  as 
required  pursuant  to  18  CFR  3b.220. 

Records  access  procedures: 

Same  as  above.  Individuals  should 
provide  the  appropriate  identifying  In- 
formation as  required  pursuant  to  18 
CFR  3b.221. 

Contesting  record  procedures: 

Same  as  above.  Individuals  should 
provide  the  appropriate  identifying  In- 
formation as  required  pursuant  to  18 
C.P.R.  3b.224. 
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Record  source  categories: 

Public  filings  with  the  Commission, 
individuals  and  persons  covered  by  the 
records,  and  Commi-ssion  itself. 

Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  79-7362  FUed  3-9-79:  8:45  am) 
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Federal  Energy  Regulatory  Commi»ai«n 

CLAYTON  CORP. 

Determination  by  a  Jurisdictional  Agency 
Under  the  Natural  Got  Policy  Act  of  1978 

March  1,  1979. 
On  February  26,  1979.  the  Federal 
Energy  Regulatory  Commi-ssion  re- 
cevied  notice  from  the  Nebraska  Oil  & 
Gas  Conser\'ation  Commission  of  a  de- 
termination pursuant  to  18  CFTl 
274.104  and  Section  102  of  the  Natural 
Gas  Policy  Act  of  1978  applicable  to: 

FERC  Control  Numticr:  JD79-550 
API  Well  Number:  26-033-21686 
Ofjcrator:  Clayton  Corporation 
Well  Name:  No.  I  Wood 
Field:  Wood 
County:  Cheyenne 
Purchaser:  Kansas-Nebraska 
Volume:  109.5  MMcf. 

The  application  for  determination  in 
this  matter  together  with  a  copy  or  de- 
scription of  other  materials  in  the 
record  on  which  such  determination 
was  made  is  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission's  Office  of 
Public  Information.  Room  1000.  825 
North  Capitol  Street,  N.E..  Washing- 
ton, D.C.  20426. 

Persons  objecting  to  this  final  deter- 
mination may,  in  accordance  with  18 
CFR  275.203  and  18  CFR  275.204,  file 
a  protest  with  the  Commission  within 
fifteen  (15)  days  of  the  date  of  publi- 
cation of  this  Notice. 

Kenneth  F.  Pldmb. 
Secretary. 

[PR  Doc.  79-7270  Filed  3-9-79;  8:45  am) 


[6450-01 -M] 

(Docket  No.  ER76-819] 

CENTRAL  ILUNOIS  LIGHT  CO. 

Ext*n»i«ii  of  Tim* 

March  2,  1979. 
On  February  22,  1979,  Staff  Counsel 
filed  a  motion  for  extension  of  time  to 
file  its  brief  on  exceptions  to  the  ini- 
tial decision  Issued  in  this  proceeding 
on  January  24,  1979.  The  motion 
states  that  additional  time  is  needed 
because  of  the  recent  Inclement 
weather  and  the  press  of  other  duties 
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on  Staff.  The  motion  further  states 
that  no  active  party  opposes  the  grant- 
ing of  the  request. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  is 
granted  to  and  including  March  2. 
1979.  for  the  filing  of  briefs  on  excep- 
tions. Briefs  opposing  exceptions  shall 
be  filed  on  or  before  March  22.  1979. 

Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  79-7273  Filed  3-9-79;  8:45  Rml 


(6450-01 -M] 

Docket  No.  RP73-65:  PGA  79-1;  AP79-n 
COLUMBIA  GAS  TRANSPORTATION  CORP. 

Order  .Accepting  for  Filing  ortd  Suspending 
Proposed  Tariff  Sheets,  Subject  te  Conditions 

February  28.  1979. 

On  January  29.  1979.  Columbia  Gas 
Transmission  Corporation  (Columbia) 
filed  revised  tariff  sheets  '  to  become 
effective  March  1.  1979  reflecting:  (1) 
a  15.85  per  cent  Mcf  increase  in  cur- 
rent purchased  gas  costs  of  $209.5  mil- 
lion; (2)  a  surcharge  reduction  to  re- 
flect a  negative  balance  of  $34.8  mil- 
lion in  the  deferred  account:  (3)  a  .59 
cent  per  Mcf  Advance  Payment  de- 
crease totalling  $4.7  million:  and  (4) 
elimination  of  a  .26  cent  per  Mcf 
transportation  surcharge. 

Public  notice  of  the  filing  was  issued 
February  13.  1979.  providing  for  pro- 
tests or  petitions  to  inter\'ene  to  be 
filed  on  or  before  February  27,  1979. 

Based  upon  a  review  of  Columbia's 
filing  this  Commission  finds  that  the 
proposed  rates  have  not  been  shown  to 
be  just  and  reasonable,  and  may  be 
unjust  and  unreasonable,  unduly  dis- 
criminatory or  otherwise  unlawful.  Ac- 
cordingly, the  Commission  shall 
accept  for  filing.  Columbia's  tariff 
sheets  subject  to  conditions,  grant 
waiver  of  the  30  day  notice  require- 
ments and  suspend  the  effectiveness 
such  that  they  shall  become  effective, 
subject  to  refund,  as  of  March  1.  1979. 

Columbia's  proposed  current  pur- 
chased gasv  costs  reflect  estimated  in- 
creases pursuant  to  §§  102.  103.  104, 
106.  and  108  of  the  Natural  Gas  Policy 
Act  of  (NGPA).  Columbia  estimates 
that  15.0  cents  per  Mcf  of  the  pro- 
posed 15.85  cents  per  Mcf  current  gas 
cost  increase  is  attributable  to  the 
NGPA.  Columbia's  proposed  surcharge 
adjustment  reflects,  among  other 
things,  actual  balances  included  in  the 
deferred  purchased  gas  cost  account  as 
well  as  estimated  cost  increases  pursu- 
ant to  the  NGPA  for  gas  delivered  in 
January  and  February.  1979.  This  item 
in  the  deferred  account  in  accordance 
with    Commission    Order    No.    18    in 
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Docket  No.  RM79-7  issued  December 
1.  1978  and  §154.38(d)(4)(xKa)  of  the 
Commission's  Regulations. 

The  subject  filing  includes  costs  Co- 
lumbia incurred  under  contracts  with 
certain  Ohio  Producers,  for  sale  of 
natural  gas  in  intrastate  commerce. 
The  contracts  contain  favored  nations 
clauses  and  other  indefinite  pricing 
provisions.  Costs  incurred  under  these 
contracts  reflect  sales  made  both 
l)efore  and  after  the  effective  date  of 
the  NGPA. 

The  Natural  Gas  Policy  Act  of  1978 
and  the  Regulations  thereunder 
govern  rates  charged  for  intrastate 
producer  sales  to  interstate  pipelines 
made  on  or  after  December  1.  1978. 
Accordingly.  Columbia's  may  reflect  in 
its  rates  costs  for  these  intrastate  pur- 
chases which  are  permissible  under 
the  Natural  Gas  Policy  Act  and  the 
Regulation  thereunder. 

However,  costs  incurred  prior  to  De- 
cember 1.  1978.  the  effective  date  of 
the  NGPA.  must  be  scrutinized  under 
the  prudent  pipeline  standard.  This 
filing  includes  in  the  proposed  sur- 
charge adjustment  purchase  prior  to 
Deceml>er  1,  1978.  at  rates  in  excess  of 
the  nationwide  rates.'  These  excess 
rates  apparently  result  in  part  from 
automatic  price  escalation  clauses  in 
the  Ohio  producer  contracts.  Colum- 
bia has  not  presented  sufficient  evi- 
dence for  the  Commission  to  find  that 
the  prices  paid  for  these  purchases 
were  at  rates  a  prudent  pipeline  would 
have  paid  under  similar  circumstances. 
The  prudence  of  these  purchases  is  at 
issue  in  Docket  No.  RP73-65  (PGA77- 
4).  Accordingly,  the  Commission  shall 
grant  waiver  of  the  notice  require- 
ments, suspend  Columbia's  PGA  filing 
such  that  it  shall  become  effective 
March  1.  1979.  subject  to  refund  and 
subject  to  a  final  Commission  determi- 
nation in  Docket  No.  RP73-65 
(PGA77-4),  as  hereinafter  ordered  and 
conditioned. 

Columbia  also  proposes  to  include  in 
its  surcharge  adjustment  short-term 
storage  costs  associated  with  service 
rendered  in  Docket  No.  CP78-506.  The 
total  cost  consists  of  $1,184,242  paid  to 
Consolidated  for  the  actual  storage 
service  and  $141,419  paid  to  Texas 
Eastern  Transmission  Corporation  for 
the  transportation  of  gas  to  and  from 
Consolidated.  Columbia  requests 
waiver  of  $154.38(dH4)  to  the  extent 
required  to  permit  recovery  of  these 
costs  through  its  PGA  clause. 

Generally,  pipelines  cannot  file  to 
adjust  one  item  of  cost  without  sub- 
mitting full  cost  and  revenue  studies 
pursuant  to  5  154.63  of  the  Regulation 
unless  a  rate  adjustment  provision  for 
the  item  of  cost  is  in  a  pipeline's  tariff 
pursuant  to  a  Commission  Regulation 


or  the  pipeline  has  a  temporary  rate 
adjustment  provision  to  permit  adjust- 
ment of  that  cost  item  in  a  Commis- 
sion approved  settlement  agreement. 
Since  storage  costs  are  not  purchased 
gas  costs  for  purposes  of  Columbia's 
PGA  clause  '  Columbia  may  not  collect 
such  costs  through  its  PGA  clause. 
Furthermore,  Columbia  has  not  dem- 
onstrated good  cause  to  grant  waiver 
of  the  provision  of  its  PGA  clause  to 
permit  the  storage  costs  to  be  tracked 
under  the  PGA  clause.  Furthermore. 
Columbia  does  not  have  a  temporary 
rate  adjustment  provision  in  a  Com- 
mission approved  settlement  agree- 
ment to  permit  tracking  of  storage 
costs  nor  has  it  submitted  a  full  cost 
and  revenue  study  to  permit  tracking 
of  such  costs.  Accordingly,  we  shall  ac- 
quire Columbia  to  eliminate  the  stor- 
age cost  from  it^  filing. 

Columbia's  filing  al.so  reflects  a  pro- 
posed advance  payment  rate  adjust-  , 
ment  which  provides  for  an  annual  re- 
duction of  $4,751,136  pursuant  to  a 
rate  adjustment  provision  contained  in 
the  Stipulation  and  Agreement  in 
Docket  No.  RP76-94.  et  al..  which  was 
approved  by  the  Commission  by  order 
Issued  March  16,  1978.  We  shall  accept 
this  adjustment  as  reasonable  and  ap- 
propriate. 

Columbia  proposes  to  eliminate  a 
transportation  surcharge  filed  July  31. 
1978  and  approved  by  Commission 
Order  issued  August  31,  1978.  This  sur- 
charge provided  tor  the  recovery  of 
the  Deferred  Transportation  Cost  Bal- 
ance as  of  May  31,  1978  of  $1,653,371 
over  the  six  month  period  ending  Feb- 
ruary 28,  1979.  Columbia  states  that  it 
will  revise  Account  191  when  the  final 
amount  becomes  available.  Subject  to 
this  condition,  we  accept  this  adjust- 
ment. 

The  Conimission  shall  also  require 
Columbia  to  file  revised  tariff  sheets 
(within  15  days  of  issuance  of  this 
order)  reflecting  the  elimination  of  all 
costs  not  authorized  by  March  1,  1979. 
pursuant  to  the  Natural  Gas  Act,  the 
NGPA  or  the  Regulations  of  this  Com- 
mission, along  with  the  data  pre- 
scril>ed  in  Appendix  A  to  this  order. 

The  Commission  orders:  (A)  Subject 
to  the  conditions  of  Ordering  Para- 
graphs (B)  and  (C)  below,  Columbia's 
proposed  Forty-ninth  Revised  Sheet 
No.  16  and  Twenty-third  Revised 
Sheet  No.  64-A  to  FERC  Gas  Tariff. 
Original  Volume  No.  1,  are  accepted 
for  filing,  suspended,  and  waiver  of 
notice  requirements  is  granted  such 
that  the  filing  shall  become  effective 
March  1,  1979,  subject  to  refund. 

(B)  Columbia  shaU  file  within  15 
days  of  issuance  of  this  order  revised 
tariff  sheets  to  become  effective  sub- 
ject to  refund  on  March  1,  1979,  re- 
flecting (a)  elimination  of  costs  from 


producer  and  pipeline  .supplies  which 
those  suppliers  are  not  authorized  to 
charge  Columbia  on  or  before  March 
1,  1979  pursuant  to  applicable  Com- 
mission orders,  the  Natural  Gas  Act 
and  the  Reg\ilations  thereunder,  and 
the  Natural  Gas  Policy  Act  and  the 
Regulations  thereunder,  and  (b)  the 
elimination  of  all  co.st.s  associated  with 
storage  service  provided  by  Consoli- 
dated Gas  Supply  Corporation  and  the 
coincidental  transportation  provided 
by  Texas  Eastern  Tran.smission  Corpo- 
ration in  Docket  No.  CP78-506.  This 
filing  shall  l>e  accompanied  by  the 
data  prescribed  in  Appendix  A  to  this 
order. 

(c)  The  issue  of  the  prudency  of  the 
costs  paid  to  Ohio  intrastate  producer 
prior  to  December  1.  1978.  is  hereby 
made  subject  to  the  Commissions  de- 
termination of  this  issue  in  Docket  No. 
RP73-65(PGA77-4). 

By  the  Commission. 

Kenneth  F.  Pluktb, 
Secretary. 
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ed  to  Congressional  action,  contract 
amendment  or  other  (explain). 

For  those  prices  escalated  iindor  Sections 
104  and  10«(a)  of  NGPA  and  Included  In  the 
revised  rates,  the  pipeline  should  provide 
explanation  for  the  payment  of  these  esca- 
lated prices.  Where  payment  is  in  rvsponaa 
to  area  rate  clauses,  clauses  related  to  Con- 
gressional action,  contract  amendments  or 
other  agreement*  the  explanation  slv)uld  so 
indicate. 

[FR  Doc.  79-7286  Filed  3-9-79;  8:45  am] 
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'Forty-ninth  Revised  Sheet  No.  16  and 
Twenty-third  Revised  Sheet  No.  64A  to 
FERC  Gas  Tariff.  Original  Volume  No.  1. 


'Determined  pursuant  to  Commission 
Opinion  No.  770- A.  issued  November  5.  1976. 
in  Docltet  No.  RM75-M. 


'§  lM.38<dK4)  of  the  Regulation,  footnote 
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The  revLsed  filing  should  clearly  indicate 
the  adjustments  to  the  original  submittal 
and  for  those  sources  of  supply  covered  by 
maximum  lawful  prices  prescribed  under 
Sections  102.  103.  107  and  108  of  NGPA  and 
Included  in  the  revl.sed  rates,  the  following 
information  should  be  provided  for  both  the 
current  adjustment  and  for  amounts  to  be 
recouped  through  the  .surcharge: 

(1)  identification  of  each  source  of  supply, 
including  the  well  identification  number  or 
other  Information  sufficient  to  identify  the 
well  and  the  contract  date  or  rate  schedule 
number  where  the  gas  was  committed  or 
dedicated  to  interstate  commerce  on  Novem- 
ber 8.  1978: 

(2)  where  multiple  wells  are  metered 
through  a  common  delivery  point  or  where 
production  from  multiple  wells  Is  sold  under 
single  contract,  identify  each  well  where  the 
gas  is  priced  as  new  natural  gas  and  certain 
OCS  natural  gas.  natural  gas  from  onshore 
production  wells,  high-cost  natural  gas  or 
stripper  well  natural  gas: 

(3)  identify  each  source  of  supply 
being  priced  under  the  Commission's 
transitional  rule  and  include  state- , 
ment,  under  oath,  that  to  the  best  of 
pipeline  purchaser's  knowledge  the 
filing  requirements  for  collection  of 
the  price  have  l)een  met; 

(4)  identify  each  source  of  supply 
where  a  maximum  lawful  price  is 
being  paid  pending  determination  of 
eligibility  by  the  jurisdictional  agency 
and  provide  date  of  receipt  of  produc- 
er filing  under  the  Interim  collection 
procedure; 

(5)  identify  each  source  of  supply 
where  a  Jurisdictional  agency  determi- 
nation has  been  made  and  provide 
date  of  receipt  of  notice  from  producer 
of  election  to  collect  the  applicable 
price; 

(6)  describe  basis  for  payment  of  the 
above  prices  and  show  for  each  source 
of  supply  whether  payment  is  In  re- 
sponse to  area  rate  clause,  clause  relat- 


GULF  OK  CORP.,  ET  AL 

Determination  by  o  Jurisdictional  Agency 
Under  the  Natural  Gas  foKcy  Act  of  1978 

February  28.  1979. 
On  February  27,  1979,  the  Federal 
Energy  Regulatory  Commis.sion  re- 
ceived notices  from  the  Jurisdictional 
agencies  listed  below  of  determina- 
tions pursuant  to  18  CFR  274.104  and 
applicable  to  the  indicated  wells  pur- 
suant to  the  Natural  Gas  Policy  Act  of 
1978. 

New  Mexico  Department  of  Energy  and 
Minerals  Oil  Conservation  Division 

FERC  Control  Number.  JD79-551 

API  Well  Number.  30-015-22345 

Section  of  NGPA:  103 

Operator:  Gulf  Oil  Corporation 

Well  Name:  Eddy  "GK"  State  Com.  Well 

No.  2 
Field:  Undesignated  Morrow 
County:  Eddy 

Purchaser:  El  Paso  Natural  Gas  Co. 
Volume:  20  MMcf. 

FERC  Control  Number:  JD79-552 

API  Well  Number:  30-025-25644 

Section  of  NGPA:  103 

Operator:  Marathon  Oil  Company 

Well  Name-  Walter  Lynch  Well  No.  8 

Field:  Drinkard 

County:  Lea 

Purchaser:  Gas  Company  of  New  Mexico 

Volume:  183  MMcf. 

FERC  Control  Number:  JD79-553 

API  Well  Number:  30-025-25644 

Section  of  NGPA:  103 

Operator:  Marathon  Oil  Co. 

Well  Name:  Walter  Lynah  Well  No.  8 

Field:  WanU  Granite  Wash 

County:  Lea 

Purchaser:  Getty  Oil  Company 

Volume:  76.0  MMcf. 

FERC  Control  Number  JD79-554 

API  Well  Number:  None 

Section  of  NGPA:  108 

Operator:  Northwest  Pipeline  Corp. 

Well  Name:  Aztec  02 

Field:  Blanco 

County:  San  Juan 

Purchaser:  Northwest  Pipeline  Corp. 

Volume:  13  MMcf. 

FERC  Control  Number:  JD79-655 

API  Well  Number.  30-025-25542 

Section  of  NGPA:  103 

Operator  Texas  Pacific  Oil  Co.,  Inc. 

Well  Name:  State  'A "  A/C  2  No.  62  (Ehial) 

Field:  Eunice,  South 

County:  Lea 

Purchaser  83  Paso  Natural  Gas  Co. 

Volume:  2.5  MMcf. 
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FERC  Control  Number  JD7B- 556 

API  Well  Number  30-036-25542 

Section  of  NGPA:  108 

Operator:  Texas  Pacific  Oil  Co„  l»e. 

Well  Name:  State  -A"  A/C  2  No.  62  (Dnal) 

Field:  Jalmat 

County:  Lea 

Purchaser:  El  Paso  Natural  Ga«  Co. 

Volume:  127.7  MMcf. 

FERC  Control  Number:  JD79-657 

API  WeU  Number  30-015-22160 

Section  of  NGPA:  103 

Operator:  Texas  Pacific  Oil  Co.,  Inc. 

Well  Name:  Glen  Parmer  No.  1 

Field:  Kennedy  Farms 

County:  Eddy 

Purchaser:  Transwestem  Pipeline  Co. 

Volume:  30.0  MMcf. 

FERC  Control  Number  JD79-558 

API  Well  Number  30-025-25445 

Section  of  NGPA:  103 

Operator:  Texas  Pacific  Oil  Co.,  Inc. 

Well  Name:  S.  R.  Cooper  "A*  No.  2 

Field:  Jalmat 

County:  Lea 

Purchaser:  El  I»aso  Natural  Gas  Co. 

Volume:  15.5  MMcf. 

FERC  Control  Number:  JD79-559 

API  Well  Number:  30-025-25543 

Section  of  NGPA:  103 

Operator.  Texas  Pacific  Oil  Co..  Inc. 

Well  Name:  State  'A"  A/C  2  No.  63 

Field:  Jalmat  (Yates— Seven  Rivers) 

County:  Lea 

Purchaser:  El  Paso  Natural  Gas  Co. 

Volume:  100.5  MMcf. 

FERC  Control  Number  JD79-560 

API  WeU  Number  30-025-25538 

Section  of  NGPA:  103 

Operator  Texas  Pacific  Oil  Co..  Inc. 

Well  Name:  State  "A"  A/C  1  No.  114 

Field:  Jalmat 

County:  Lea 

Purchaser:  El  Paso  Natural  Gas  Co. 

Volume:  8.8  MMcf. 

r 

The  applications  for  determination 
in  these  proceedings  together  with  a 
copy  or  description  of  other  materials 
in  the  record  on  which  such  determi- 
nations were  made  are  available  for  in- 
spection, except  to  the  extent  such 
material  is  treated  as  confidential 
under  18  CFR  275.206,  at  the  Commis- 
sion's Office  of  Public  Infprmation, 
Room  100,  825  North.  Capitol  Street. 
N.E.,  Washington,  D.C.  20426. 

Persons  objecting  to  any  of  these 
final  determinations  may,  in  accord- 
ance with  18  CFR  275.203  and  18  CFR 
275.204,  file  a  protest  with  the  Com- 
mission within  fifteen  (15)  days  of  the 
date  of  publication  of  this  Notice  In 
the  Federal  Register. 

Kenneth  P.  Plumb. 
Secretary. 

fPR  Doc.  79-7271  Filed  3-9-79;  8:45  ami 
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16450  01 -M J 

[Docket  No.  E  8911) 

GULF  POWER  CO. 

Filing  of  S«nl«ment  Agreament 

February  27,  1979. 

Take  noticp  that  on  January  29. 
1979.  Guif  Power  Company  filed  a  set- 
tlenient  agreement  with  intervening 
parties  to  the  above-captioncd  pro- 
rt-eding.  An  accompanying  motion  for 
approval  of  the  settlement  indicates 
that  this  case  is  being  settled  in  con- 
junction with  the  settlement  concur- 
rently filed  in  Gulf  Power  Company, 
Docket  No.  ER77-532. 

Any  person  desiring  to  be  heard  or 
to  protest  said  settlement  agreement 
should  file  comments  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Wa.shing- 
ton.  D.C.  20426.  on  or  before  March  6. 
1979.  Comments  will  be  considered  by 
ihe  Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies 
of  this  agreement  are  on  file  with  the 
Commis-sion  and  are  available  for 
public  inspection. 

Kenneth  F.  Plumb. 
Secretary. 
fKR  Doc.  79-7287  Filed  3-9-79;  8:45  am] 


16450  01 -MJ 

[Docket  No.  ER79-2041 

THE  DETROIT  EDISON  CO. 

f  ropeivd  Toriff  Chang* 

March  2.  1979. 

Take  notice  that  the  Detroit  Edison 
Company  (Detroit  Edison)  on  Febru- 
ary 21.  1979.  tendered  for  filing  a 
letter  agreement  dated  December  8. 
1978.  between  Detroit  Edison  and 
Commonwealth  Edison  Company 
(Commonwealth)  which  constitutes  a 
redetermination  of  the  fi.xed  charge 
factor  applicable  to  transactions  under 
the  Agreement  for  Sale  of  Portion  of 
Generating  Capability  of  Lundington 
Pumped  Storage  Plant  by  The  Detroit 
Edison  Company  to  Commonwealth 
Edison  Company."  dated  June  1.  1971. 
a-s  amended  by  an  agreement  dated 
.•\ugust  15,  1971  (hereinafter  termed 
Agreement  as  amended").  Detroit 
Edison  states  that  the  Agreement  as 
p.mended  has  been  denoted  The  De- 
troit Edison  Company  Rate  Schedule 
FPC  No.  16.  Detroit  Edi.son  further 
stales  that  the  redetermination  of  the 
fixed  charge  factor  was  made  pursuant 
to  the  terms  of  the  Agreement  as 
-im'^nded  and  does  not  constitute  an 
amendment  to  the  Agreement. 

Detroit  Edison  indicates  that  the 
L»,?tter  Agreement  reduces  the  fixed 
charge  factor  from  14.86%  to  14.582% 
on  and  after  January  1,  1979.  Detroit 
Edi.son  further  indicates  that  the  Rev- 


enue Act  of  1978.  effective  January  1, 
1979.  reduces  the  effective  corporate 
income  tax  rate  from  48%  to  46%;  the 
effect  of  this  was  a  reduction  of 
0.285%  in  the  fixed  charge  factor. 

Detroit  Edison  states  that  the  fixed 
charge  factor  is  subject  to  further  re- 
visions during  the  term  of  the  Agree- 
ment as  amended  in  accordance  with 
Section  4.2  thereof. 

Petroit  Edison  requests  waiver  of 
the  Commissions  notice  requirements 
to  permit  an  effective  date  of  January 
1.  1979. 

According  to  Detroit  Edison  copies 
of  the  filing  were  served  on  Common- 
wealth. Consumers  Power  Company 
and  on  the  Michigan  Public  Service 
Commi-ssion. 

Any  E>erson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion; 825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  March  16.  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  t>e 
taken,  but  will  not  serve  to  make  prot- 
estants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  Intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  F.  Pldmb. 
Secretary. 
IPR  Doc.  79-7274  Piled  3-9-79:  8:45  ami 


[  6450-0 1-M] 

[Docket  No.  ER79  203) 

DUKE  POWER  CO. 

FiHng 

March  2.  1979. 

Take  notice  that  Duke  Power  Com- 
pany (Duke  Power)  tendered  for  filing 
on  February  16,  1979  a  supplement  to 
the  Company's  Electric  Power  Con- 
tract with  the  Town  of  Granite  Fall.s. 
Duke  Power  states  that  this  contract 
is  on  file  with  the  Commis.sion  and  has 
been  designated  Duke  Power  Company 
Rate  Schedule  No.  255. 

Duke  Power  further  states  that  the 
Company's  contract  supplerriont.  made 
at  the  request  of  the  cu.sicmer  and 
with  agreement  obtained  from  the  cus- 
tonvr.  provides  for  Uie  following 
change.s:  Delivery  Point  No.  1,  can- 
celed; and  Delivery  Point  No.  2,  in- 
crease in  demand  from  2. .^00  Kw  to 
6.000  Kw. 

Duke  Power  indicates  that  this  sup- 
plement also  includes  ari  c-timate  of 
.sales  and  revenue  for  tweUe  months 


immediately  preceding  and  for  the 
twelve  months  immediately  succeeding 
the  effective  date. 

Duke  Power  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  for  an  effective  date  of 
March  20,  1979. 

According  to  Duke  Power  copes  of 
this  filing  were  mailed  to  the  Town  of 
Granite  Palls  and  the  North  Carolina 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  Intervene  or  protest  with  tHe 
Federal  Energy  Regulatory  Commis- 
sion. 825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
Ijffore  March  14.  1979.  Protests  will  be 
considered  by  the  Commission  In  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  prot- 
estants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  Inspection. 

Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc  79-7275  Piled  3-9-79;  8:45  am) 


[6450-01 -Ml        " 

[Docket  No.  CP79-165] 

EL  PASO  NATURAL  GAS  CO. 

ApplicofioM 

March  2,  1979. 

Take  notice  that  on  January  29, 
1979,  El  Paso  Natural  Gas  Company 
(El  Paso).  P.O.  Box  1492.  El  Paso. 
Texas  79978,  filed  In  Docket  No.  CP79- 
165  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  for  a  cer- 
tificate of  public  convenience  and  ne- 
cessity authorizing  the  transportation 
and  delivery  of  natural  gas  on  an  ex- 
change basis  to  Michigan  Wisconsin 
Pipe  Line  Company  (Michigan  Wls- 
corusin).  all  as  more  fully  set  forth  in 
the  application  on  file  with  the  Com- 
mission and  open  to  public  inspection. 

The  application  states  that  El  Paso 
filed  In  Docket  No.  CP78-206,  an  appli- 
cation for  authorization  to  transport 
and  dclivf  r  natural  pas  to  or  for  the 
account  of  Michigan  Wisconsin  '  from 
a  point  of  receipt  In  La  Plata  County. 
Colorado  (tiie  l^nacio  Receipt  Point). 
El  Paso  proposed  to  deliver  concur- 


I  !*-■ 


'Notice  of  such  application  was  issued 
March  27.  1978.  Colorado  Interstate  Gas 
Company  filed  on  March  27.  1978.  a  request 
that  the  application  at  Docket  No.  CP78-206 
be  set  for  hearing  and  consolidated  with  the 
application  of  Wyoming  Interstate  Natural 
Gas  System  (WINGS)  at  Docket  No.  CP78- 
99.  it  is  said. 


rently  to  Michigan  Wisconsin,  or  Its 
designee,  quantities  of  gas  available  to 
El  Paso  from  certain  of  Its  leasehold 
interests  covering  natural  gas  reserves 
underlying  High  Island  Block  A-309 
(Block  A-309).  in  the  East  Addition. 
High  Island  Area.  South  Extension, 
Federal  E>omain.  offshore  Texas, 
equivalent  to  those  quantities  of  natu- 
ral gas  received  by  El  Paso  at  the  Igna- 
cio  Receipt  Point  for  Michigan  Wis- 
consin's account.  It  is  stated  that  such 
proposed  transportation  arrangement 
was  to  be  accomplished  pursuant  to  a 
gas  exchange  agreement  dated  Octo- 
ber 6,  1977.  between  El  Paso  and 
Michigan  Wisconsin. 

It  Is  Indicated  that  El  Paso  and 
Michigan  Wisconsin  have  executed  a 
letter  agreement  dated  December  20. 
1978,  terminating  the  October  6.  1977, 
exchange  agreement  and  restructing 
the  arrangements  between  the  parties 
so  that  the  natural  gas  supplies  imme- 
diately available  to  Michigan  Wiscon- 
sin for  exchange  upon  receipt  of  the 
requested  authorization  herein  would 
not  be  from  reserves  associated  with 
that  portion  of  the  WINGS  Project  as 
proposed  at  Docket  No.  CP78-99.  It  is 
stated,  however,  that  El  Paso  and 
Michigan  Wisconsin  have  executed  the 
Creston  Nose  Gas  Exchange  Agree- 
ment dated  December  20,  1978.  (Cres- 
ton Nose  Agreement),  wherein  Michi- 
gan Wisconsin  has  agreed  to  accept 
and  receive  for  the  account  of  El  Paso 
such  quantity  of  natural  gas  produced 
from  Block  A-309  as  El  Paso  may 
cause  to  be  tendered  on  any  day  to 
Michigan  Wiscon.sin  at  Michigan  Wis- 
eonsiii's  measuring  station  in  Cameron 
Parish,  Louisiana.  In  exchange  there- 
f«a-e.  Michigan  Wisconsin  has  agreed 
to  eatise  conoorrently  to  be  delivered 
to  n  Paso  and  El  Paso  would  accept 
and  receive  for  the  account  of  Michi- 
gan Wisconsin,  an  equivalent  quantity 
of  natiu-al  gas.  on  a  million  Btu  basis, 
for  the  Creston  Nose  area,  at  the  Igna- 
do  Receipt  Point,  it  is  stated.  Any  im- 
balances in  deliveries  shall  be  carried 
forward  to  the  next  month  and  elimi- 
nated as  soon  as  possible,  it  is  said. 

It  Is  asserted  that  the  granting  of 
the  authorization  requested  would 
assist  both  El  Paso  and  Michigan  Wis- 
consin in  their  ability  to  make  availa- 
ble to  their  respective  customers  addi- 
tional quantities  of  natural  gas.  which 
quantities  should  not  be  a  part  of  the 
overall  WINGS  Project,  while  obviat- 
ing the  need  for  the  construction  of 
extensive  and  costly  duplicative  pipe- 
line facilities  which  would  otherwise 
be  required  to  connect  producing 
sources  directly  to  each  party's  exist- 
ing pipeline  system. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
March  23.  1979.  file  with  the  Federal 
Energy        Regulatory       Commission. 


Washington  D.C.  20426.  a  petition  to 
intervene  or  a  protest  In  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10).  AU  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  jjerson  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Contunis- 
sion  by  Sections  7  and  15  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
Intervene  is  timely  filed,  or  if  the 
Commission  on  its  owrn  motion  be- 
lieves that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
wrill  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for,  unless  otherwise  advised,  it 
will  be  uimeoessarj'  for  El  Paso  to 
appear  or  be  reiareeented  at  the  hear- 
ing. 

KBn<ETH  F.  Pldmb, 
Secretary. 

[PR  Doc.  79-?276  FTted  S-^-TO;  8:45  am) 


[6450-0 1-M] 

EXXON  CORP..  ET  AL 

D«t«miinatien  by  e  Jvritd'ictional  Agency 
UndT  Hi*  Naturel  &ak  Policy  Act  of  1978 

March  1.  1979. 

On  February  23,  1979,  the  Federal 
Energy  Regulatory  Commission  re- 
ceived notices  that  the  jurisdictional 
agencies  listed  below  of  determina- 
tions pursuant  to  18  CFR  274.104  and 
applicable  to  the  indicated  wells  pur- 
suant to  the  Natural  Gas  Policy  Act  of 
1978. 

Railroad  Commi^ion  op  Texas.  Oil  and 
GAirDiYision 

FERC  Control  Njimber:  JD79-484 

API  Well  NumtJer  42-103-31765 

Section  of  NOPA:  103 

Operator  Exxon  Corporation 

WeU  Name:  J.  B.  Tubb  A/C-1.  WeU  No. 

137L 
Field:  Sand  Hills  (Tubb) 
County:  Crane 


Purchaser:  El  Paso  Natural  Gas  Company 
Volume:  21  MMcf. 

FERC  Control  Num»)er:  JD79-48o 

API  Well  Number  42-103-31705 

Section  of  NGPA:  103 

Operator:  Exxon  Corporation 

Well  Name:  J.  B.  Tubb  A/C-1,  WeU  No. 

137U 
Field:  Sand  Hills  (McKnight) 
County:  Crane 

Purchaser  El  Paso  Natural  Gas  Company 
Volume:  3  MMcf. 

FERC  Control  Numl>er  JD79-486 

API  Well  Number  42-103-31809 

Section  of  NGPA:  103 

Operator:  Exxon  Corporation 

Well  Name:  J.  B.  Tubb  A/C-1,  WeU  No 

149L 
Field:  Sand  Hills  (Tubb) 
County:  Crane 

Purchaser  El  Paso  Natural  Gas  Company 
Volume:  25  MMcf. 

FERC  Control  Number  JD79-487 

API  Well  Number  42-465-30103 

SecUon  of  NGPA;  103 

Operator:  Exxon  Corporation 

WeU  Name:  Minnie  Lee  AJtizer  A/C2  No.  2 

Field:  Vlnegaione  (Strawn  10,000) 

County:  Val  Verde 

Purchaser  El  Paso  Natural  Gas  Company 

Volume:  600  MMcf. 

FERC  Control  Number  JD79-488 

API  Well  Number:  None 

Section  of  NGPA:  102 

Operator  Miranar  Petroleum  Inc. 

WeU  Name:  El  Paso  Natural  Gas  Company 

No.  1 
Field:  Chapa  (Hostetter) 
County:  Live  Oak 
Purchaser  Being  Negotiated 
Volume:  500  MMcf. 

FERC  Control  Numl>er  JD19-4B6 

API  WeU  Number  42-103-31749 

SecUon  of  NGPA:  108 

Operator  Exxon  Corporatian 

WeU  Name:  J.  B.  Tubb  AyC-2.  WeB  No.  133 

Field:  Sand  Hills  (Tubb) 

County:  Crane 

Purchaser:  El  Paso  NativaJ  Oats  Oompany 

Volume:  11  MMcf. 

FERC  Control  Number  JD79-49* 

API  WeU  Number  42-215-30868 

Section  of  NGPA:  102 

Operator  Ploumoy  Production  Company 

Well  Name:  Redding  Gas  Unit  WeU  No.  1 

Field:  El  Tule 

County:  Hidalgo 

Purchaser  Trunkllne  Gas  Company 

Volume:  273  MMcf. 

FERC  Control  Number  JD79-491 

API  Well  Number  42-219-31296 

Section  of  NGPA:  103 

Operator:  Mobil  OU  Corporation 

Well  Name:  East  Mallet  Unit  No.  113 

Field:  Slaughter 

County:  Hockley 

Purchaser  El  Paso  Natural  Gas  Company 

Volume:  9.0  MMcf. 

FERC  Control  Number  JD79-492 

API  WeU  Number  42-219-31294 

Section  of  NGPA:  103 

Operator  MobU  Oil  Corporation 

Well  Name:  East  MaUet  Unit  No.  114 

Field:  Slaughter 

County:  Hockley 

Purchaser  El  Paso  Natural  Gas  Company 

Volume:  7.5  MMcf. 

FERC  Control  Number  JD79-4B3 
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API  Well  Numb»r.  None 

S«  rticti  of  NGPA:  103 

Opt-ralor:  Mobil  Oil  Corporation 

Well  Namr  Maple  Wilson  No  61 

Field:  Slaughter 

County.  Hockley 

PiirrhA:;er:  El  Paso  Natural  Gas  Company 

Volume-  21.5  MMcf. 

r  KRC  Control  Number:  JD79  494 

API  Well  Numbir:  42-219  32420 

Section  of  NGPA:  103 

Operator:  Mobil  Oil  Corporation 

Will  Name:  Maple  Wilson  No.  69 

Fitltl  Slaughter 

County:  Hockley 

Purchaser:  El  Paso  Natural  Ga.s  Company 

Volume:  17.0  MMcf. 

FERC  Control  Number:  JD79  495 

API  Well  Number;  42-219  32421 

Scriionof  NGPA:  103 

Opt  ralor:  Mobil  Oil  Corporation 

Well  Name:  Maple  Wilson  No.  70 

Fi»lcl:  Slaughter 

County:  Marlon 

Purchaser:  El  Pa.so  Natural  Gas  Company 

Volume:  6.0  MMcf. 

Hr.RC  Control  Number:  JD79  49« 

API  Well  Number:  42-219-32520 

Section  of  NGPA:  103 

Operator:  Mobil  Oil  Corporation 

Well   Name;   North  Central  Levelland  Unit 

No  318 
Field:  Levelland 
County;  Hockley 

Purchaser:  EI  Paso  Natural  Gas  Compuy 
Volume:  15  MMcf. 

FF:RC:  Control  Number:  JD79-497 

API  Well  Number:  42-219-32519 

S^i'ionof  NGPA   103 

Operator;  Mobile  Oil  Corporation 

W»ll  Name;  North  Central  Levelland  Unit 

No.  325 
Fi«  Id;  Levelland 
County:  Hockley 

Purchaser:  El  Paso  Natural  Gas  Company 
Volume:  6.0  MMcf. 

FEHC  Control  Number;  JD79-498 

API  Well  Number:  42  219-32518 

St-ction  of  NGPA:  103 

Operatir:  Mcoil  Oil  Corporation 

Well  Name;  North  Central  Levelland  Unit 

No.  324 
FteKl  Le\ellar.d 
County;  Hockley 

Purchaser-  El  Paso  Natural  Gas  Company 
Volume:  9  MMcf. 

rtRC  Control  Number  JD79  499 
API  Well  Number:  None 
S.rtl,nof  NGPA;  108 
Opirrtor:  Shenandoah  Oil  Corporation 
Well  Name:  H.  E.  Lovett  No  3 
Firld:  Keystone  (Yates) 
County.  Winkler 

Purchaser;  Sid  Rict:»rdson  Gar.oline  Compa- 
ny 
Volume:  10  MMcf. 

FERC  Control  Number:  JD79  500      ' 

API  Well  Number:  42-443  30208 

S»^crionof  NGPA;  103 

Opi>rator:  Mobile  Oil  Corporation 

Well  Name;  Mayme  K.  Martin,  et  al.  UnK 

No.  1  L 
Field;  Brown  Bassett  (Ellenburger) 
County:  Terrell 

Purcha.ser:  El  Paso  Natural  Gas  Company  , 
Volume:  4.745  MMcf. 

f  ERC  Control  Number:  JD79-501 
API  Well  Number:  None 


Section  o(  NGPA;  103 

Operator:  Mobil  Oil  Corporation 

Well  Name;  North  Central  Lcrvelland  Unit 

No.  320 
Field;  Levelland 
County:  Hockley 

PurchaM-r;  El  Paso  Natural  Gas  Company 
Volume:  4.5  MMcf. 

FERC  Control  Number  JD79-502 

API  Well  Number-  None 

Section  of  NGPA:  103 

Operator;  Mobil  Oil  Corporation 

Well  Name:  North  Centrml  Levelland  Unit 

No.  319 
Field;  Levelland 
County;  Hockley 

Purchaser;  El  Pa.su  Natural  Gas  Compuiy 
Volume-  Nil 

FERC  Control  Number  JD79-503 

API  Well  Number;  42-219-32418 

Section  of  NGPA;  103 

Operator;  Mobil  Oil  Corporation 

Well  Name  Maple  Wilson  No.  68 

Field:  Slaughter  (San  Andres) 

County:  Hockley 

Purchaser:  El  Paso  Natural  Oas  Company 

Volume:  20  MMcf. 

FERC  Control  Number:  JD79-504 

API  Well  Number  42-079-30270 

Section  of  NGPA;  103 

Operator;  Mobil  Oil  Corporation 

Well  Name;  East  Mallet  Unit  No.  112 

Field  Slaughter 

County:  Hockley 

Purch.-Lscr:  El  Paso  Natural  Gas  Company 

Volume:  2  5  MMcf. 

FERC  Control  Number  JD-79  505 

API  Well  Number:  42-219  32522 

Section  of  NGPA.  103 

Operator;  Mobil  Oil  Corporation 

Well  Name:  North  Central  Levelland  Unit 

No.  323 
Field;  Levelland 
County:  Hockley 

Purchaser:  El  Paso  Natural  Gas  Company 
Volume   II  MMcf. 

FERC  Control  Number  JD79  506 

API  Well  Number   «  219  32517 

Section  of  NGPA;  103 

Operator:  Mobil  Oil  Corporation 

Well  Name:  North  Central  Levelland  Unit 

No.  321 
Field:  Levell.ind 
County;  Hockley 

Purcha.ser:  El  Paso  Natural  Oas  Company 
Volume:  3.0  MMcf. 

FERC  Control  Number  JD79  507 
API  Well  Number:  None 
Section  of  NOPA:  102 

Operator:  Kissinger  Petroleum  Corporation 
Well  Name;  T.  L.  Ktdd  No.  1  RRC  No.  77010 
Field;  Kidd  (First  Massive) 
County;  Bee 

Purchaser  United  Gas  Pipeline  Company 
*  Volume;  500  MMcf. 

.FERC  Control  Number;  JD79  508 
,  API  Well  Number  42-239-31172 

Section  of  NGPA:  103 

Operator  R.  H.  EngeIke 

Wtll  Name;  John  M.  Bennett.  Jr  "B"  No.  l- 
C 

Field  Li^Salle  (5500) 

County:  Jack-son 

Purc.^.aser   Tennessee   0»s   Pipeline   Com- 
pany 

Volume:  292  MMcf. 

FERC  Control  Number  JD79-509 
API  Well  Number  42-239-31176 


Section  of  NOPA;  103 
Operator;  R.  H.  EngeIke 
Well  Name;  John  M.  Bennett.  Jr.    B    No.  2 
Field;  LaSalle  (5500)  (Marg) 
County;  Jackson 

Purcha.ser:   Tennessee   Oas   Pipeline   Com- 
pany 
Volume;  273  MMcf. 

FERC  Control  Number  JD79-510 

API  Well  Number;  None 

Section  of  NGPA;  102 

Operator.  Roy  R.  Gardner 

WeU  Name;  Buescher  Unit  No.  77745 

Field;  Frank 

County;  Colorado 

Purchaser:     Texas     Eastern    Transmission 

Corporation      • 
Volume;  511  MMcf. 

FERC  Control  Numlter:  JD79-511 

API  Well  Number;  None 

Section  of  NGPA;  102 

Operator:  Roy  R.  Gardner 

Well  Name:  Ross  Unit  No.  78397 

Field;  Frank 

County;  Colorado 

Purchaser     Texas     Eastern    Transmission 

CortH)  ration 
Volume:  365  MMcf. 

FERC  Control  Number  JD79-S13 

API  Well  Number  42-371-32397 

Section  of  NGPA;  103 

Operator  Mobil  Oil  Corporation 

Well  Name;  Ef fie  PotU  Sibley  No.7 

Field:  Coyanasa  No.  (tJclaware) 

County:  Pecos 

Purcha.ser:  El  Paso  Natural  Gas  Company 

Volume;  148.0  MMcf. 

FERC  Control  Number:  JD79  513 
API  Well  Number  42  443-30085 
Section  of  NGPA:  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  Banner  EsUte  No.  3 
Field;  Brown-Bassett  (Enienburger) 
County:  Terrell 

Purchaser;  E3  Paso  Natural  Gas  Company 
Volume;  474.5  MMcf. 

FERC  Control  Number  JD79  514 

API  Well  Number;  None 

Section  of  NGPA;  103 

Operator;  Mobil  Oil  Corporation 

Well  Name;  Mayme  K.  Martin,  et  aL  Unit 

No.  1-U 
Field;  Brown-Ba.ssett  (Shavm) 
County:  Terrell 

Purcha.ser:  El  Paso  Natural  Gas  Company 
Volume;  730  MMcf 

FERC  Control  Number  JD79  515 

API  Well  Number  42-443-30085 

Section  of  NGPA:  103 

Operator;  Mobil  Oil  Corporation 

Well  Name:  Banner  Estate  No.  3 

Field  Brown-Bassett  (Strawn) 

County;  Terrell 

Purchaser:  El  P:i.so  Natural  Gas  Company 

Volume:  109.5  MMcf. 

FERC  Control  Number  JD79  516 

API  Well  Numbt  r  42-443-30205 

Section  of  NGPA    103 

Operator:  Mobil  Oil  Corporation 

Well  Name:  Bann<  r  Estate  No.  4 

Field:  Brown-Bassett  (Ellenburger) 

County:  Terrell 

Purchaser;  El  Paso  Natural  Gas  Company 

Volume;  1825.0  MMcf. 

FERC  Control  Numt)er.  JD79-5n 
API  Well  Number  42-219-32346 
Section  of  NGPA:  103 
0(>erator;  Mobil  Oil  Corporation 


Well  Name:  Maple  Wilson  No.  66 

Fit  Id:  Slaughter  (San  Andres) 

County:  Hockley 

Purcl'.aser:  El  Paso  Natural  Gas  Company 

Volume:  5.0  MMcf. 

FERC  Control  Number  JD79  518 
API  Well  Number  42-315  30328 
St^rtion  of  NGPA;  103 
Operator  Mobil  Oil  Corporation 
Well  Name;  F.  L.  Orr  Unit  No.  2 
Field  Lassater 
County  Marion 

Purcha.ser;   Arkansas  Louisiana  Gas  Com- 
pany 
Volume:  292  MMcf. 

FERC  Control  Number  JD79-519 
API  Well  Number  42-315-30320 
Section  of  NGPA:  103 
Operator;  Mobil  Oil  Corporation 
Well  N.'une:  J.  A.  Neal  Unit  No.  2 
Field:  Lassater 
Cour.ty:  Marion 

Purchaser:  Arkansas  Louisiana  Gas  Compa- 
ny 
Volume:  292  MMcf. 

FERC  Control  Number  JD79-520 
API  Well  Number  42-315-30480 
Section  of  NGPA:  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  Annie  D.  Kelsey  Gas  Unit  No.  2 
Field:  Lassater 
County:  Marlon 

Purchaser:  Arkan.sas  Louisiana  Gas  Compa- 
ny 
Volume:  255  MMcf. 

FERC  Control  Number  JD79-521 
API  WeU  Number  42-315-30924 
Section  of  NGPA:  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  L.  Cart»Tlght  Unit  No.  2 
Field.  La&sater 
County  Marion 

Purcha.ser;  Arkansas  Louisiana  Gas  Compa- 
ny 
Volume:  657  MMcf. 

FERC  Control  Number;  JD79-522 
API  Well  Number  42-315-30602 
S<-ction  of  NGPA:  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  Brooks  Unit  No.  2 
Field:  1  a.ssater 
County:  Marion 

f*urcha.ser.  Arkan.sas  Louisiana  Gas  Compa- 
ny 
Volume:  474  MMcf. 

FERC  Control  Number  JD79-523 

API  Well  Number  42-371-32396 

Section  of  NGPA:  103 

Operator  Mobil  Oil  Corporation 

Well  Name:  James  O.  Neal  No.  4 

Field.  Coyanosa  North  (Delaware) 

County;  Pecos 

Purchaser  £1  Paso  Natural  Gas  Company 

Volume  36.5  MMcf. 

FERC  Control  Number  JD79-524 
API  Well  Number  42-371-32571 
Section  of  NOPA;  103 
Operator;  Mobil  Oil  Corporation 
Well  Name;  Ef  fie  Potts  Sibley  No.  9 
Field;  Coyanosa  North  (Delaware) 
County;  Pecos 

Purchaser;  El  Paso  Natural  Gas  Company 
Volume;  182.5  MMcf. 

FERC  Control  Number  JD79  525 
API  Well  Number  42-219-32312 
Section  of  NGPA;  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  Maple  Wilson  No.  65 


Field;  Slaughter 

County;  Hockley 

Purchaser  El  Paso  Natural  Gas  Company 

Volume:  23.0  MMcf. 

FERC  Control  Number  JD79-526 

API  Well  Number  42-219-32514 

Section  of  NGPA:  103 

Operator  Mobil  Oil  Corporation 

Well  Name:  North  Central  Levelland  Unit 

^No.  322 

FHeld:  Levelland 

County;  Hockley 

Purchaser;  El  Paso  Natural  Gas  Company 

Volume:  Nil 

FERC  Control  Number;  JD79-527 
API  Well  Number  42-371-32611 
Section  of  NGPA:  103 
Operator  Mobil  Oil  Corporation 
Well  Name:  Effie  Potts  Sibley  No.  10 
Field:  Coyanosa  North  (Delaware) 
County:  Pecos 

Purchaser:  El  Paso  Natural  Gas  Company 
Volume:  182.5  MMcf. 

FERC  Control  Number  JD79-528 
API  Well  Number:  None 
Section  of  NGPA;  107 
Operator:  Amarex.  Inc. 
Well  Name;  Hardin  Unit  No.  1 
Field;  Mills  Ranch  (Atoka) 
County;  Wheeler 
Purchaser;  Being  negotiated 
Volume:  360  MMcf. 

FERC  Control  Number  JD79-529 

API  Well  Number:  42-295-30524 

Section  of  NGPA:  103 

Operator:  Mobil  Oil  Corporation 

Well  Name:  Walter  Jones  Unit  No.  1 

Field:  South  Higgins  (Morrow) 

County;  Lipscomb 

Purchaser  Transwestem  Pipeline  Company 

Volume:  625  MMcf. 

FERC  Control  Number  JD79-530 

API  Well  Number  42-295-30531 

Section  of  NGPA:  103 

Operator:  Mobil  Oil  Corporation 

Well  Name:  O.  T.  Jones  No.  12 

Field:  South  Higgins  (Morrow) 

County:  Lipscomb 

Purchaser;  Transwestem  Pipeline  Company 

Volume:  527  MMcf. 

FERC  Control  Number  JD79-531 

API  Well  Number  42-295-30297 

Section  of  NGPA;  103 

Operator;  Mobil  Oil  Corporation 

Well  Name;  O.  T.  Jones  No.  11 

Field;  South  Higgins  (Morrow) 

County;  Lipscomb 

Purchaser:  Transwestem  Pipeline  Company 

Volume:  527  MMcf. 

FERC  Control  Number  JD79-532 

API  Well  Number  42-295-30299 

Section  of  NGPA:  103 

Operator;  Mobil  Oil  Corporation 

Well  Name;  O.  T.  Jones  No.  10 

Field:  South  Higgins  (Morrow) 

County:  Lipscomb 

Purchaser;  Trar.swestcm  Pipeline  Company 

Volume:  530  MMcf. 

The  applications  for  determination 
in  these  proceedings  together  with  a 
copy  or  description  of  other  materials 
in  the  record  on  which  such  determi- 
nations were  made  are  available  for  in- 
spection, except  to  the  extent  such 
material  is  treated  as  confidential 
under  18  CFR  275.206,  at  the  Commis- 
sion's  Office   of  Public   Information, 


Room  1000,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426. 

Persons  objecting  to  any  of  these 
final  determinations  may  In  accord- 
ance with  18  CFR  275.203  and  18  CFR 
275.204,  file  a  protest  with  the  Com- 
mis.sion  within  fifteen  (15)  days  of  the 
date  of  publication  of  this  Notice  in 
the  Federal  Register. 

KENMErrH  F.  Plumb, 
Secretary. 
(FR  Doc  79-7272  Piled  3-9-79;  8:45  am) 


[6450-01 -Ml 

[Docket  No.  ER79-205] 

INDIANA  «  MICHIGAN  ELECTRIC 

Filing 

March  2,  1979. 

Take  notice  that  American  Electric 
Power  Ser\'ice  Corporation  (AEP)  on 
February  21,  1979,  tendered  for  filing 
on  behalf  of  its  affiliate,  Indiana  & 
Michigan  Electric  Company  (I&M) 
Modification  No.  8  dated  February  1. 
1979  to  the  Interconnection  Agree- 
ment dated  June  1,  1968,  between 
I&M  and  Central  Illinois  Public  Serv- 
ice Company,  designated  IdcM's  Rate 
Schedule  FERC  No.  67. 

AEP  states  that  Section  1  of  Modifi- 
cation No.  8  provides  for  an  increase  in 
the  E>cmand  Charge  for  Short  Term 
from  $0.60  to  $0.70  per  kilowatt  per 
week  and  Section  3  provides  for  an  in- 
crease in  the  Demand  Charge  for  Lim- 
ited Term  Power  from  $3.25  to  $3.75 
per  kilowatt  per  month.  AEP  further 
states  that  Section  2  of  Modification 
No.  8  provides  for  an  increase  in  the 
transmission  charge  for  third  party 
Short  Term  Power  transactions  from 
$0.15  per  kilowatt  per  week  to  $0,175 
per  kilowatt  per  week  and  Section  4 
provides  for  an  increase  in  the  trans- 
mission charge  for  third  party  Limited 
Term  transactions  from  $0.65  per  kilo- 
watt per  month  to  $0.75  per  kilowatt 
per  month.  AEP  indicates  that  since 
the  use  of  Short  Term  and  Limited 
Term  Power  cannot  be  accurately  esti- 
mated; it  is  impossible  to  estimate  the 
increase  in  revenues  resulting  from 
th©^  edification. 

AEP  proposes  an  effective  date  of 
April  15.  1979.  and  therefore  requests 
waiver  of  the  Commission's  notice  re- 
quirements. 

Copies  of  the  filing  were  served  upon 
Central  Illinois  Public  Service  Com- 
pany, the  Public  Service  Commission 
of  Indiana,  the  Michigan  Public  Serv- 
ice Commission  and  the  Illinois  Com- 
merce Commission,  according  to  AEP. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  interv'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion, 825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426,  In  accordance 


FEDERAL  REGISTER.  VOL.  44.  NO.  49— MONDAY,  MARCN  12.  1979 


FEDERAL  REGISTER,  VOL.  44.  NO.  49— MONDAY,  MARCH  12,  1979 


UMI 


13568 

with  §§1.8  and  J. 10  of  the  Commis- 
sions Rules  ol  PracUce  and  Procedure 
(18  CFR  1.8,  1.10).  AH  such  petitions 
or  protest*  should  bel  filed  on  or  before 
March  16,  1979  Protests  will  be  con- 
sidered ty  the  Commission  in  deter- 
mining- the  appropriate  action  to  be 
taken,  but  will  not  strve  to  make  pro- 
lestant^s  parties  to  the  proceeding.  Any 
ptrrson  -wi-shing  to  become  a  party- 
must  file  a  petition  to  intervene. 
Copies  of  Inis  filing  are  on  file  with 
the  Commj.ssion  and  are  a\ailable  for 
public  inspecticn. 

HrNNETH  F.  Plumb. 
Secretary. 

IFR  D«   79-72M  FSJrd  3-9  79;  8:45  ami 


16450  01 -M) 

IDocKK  No  ER76  848) 

MONTANA  rOWEI  CO. 

C*mplianc»  Filing 

M.»RCH  2.   1979. 

Take  notice  that  on  February  26. 
1979,  The  Montana  Power  Company 
tendered  for  filing  in  compliance  with 
the  Federal  Power  Commission's 
Order  of  May  6.  1977.  a  summary  of 
sales  made  under  the  Company's  FPC 
Electric  Tariff  M-1  during  January. 
1979,  along  with  cost  ju.stification  for 
the  rate  charged. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  pro- 
test with  the  Federal  Energy  Regula- 
tory Commission.  825  North  Capitol 
Stre«>t,  N.E..  Washmglon,  DC.  20426, 
in  acfordaTiCf  with  5§  1.8  and  1.10  of 
the  Commissions  Rules  of  Practice 
and  Prooedurr  (18  CFR  1.8.  1.10).  All 
■uch  peitJtiCQS  or  protests  should  be 
tiled  on  or  btiore  March  30.  1979.  Pro- 
test* »TJ1  b*-  considered  by  the  Com- 
mifision  ia  determining  the  appropri- 
at««  action  to  be  taken,  but  will  not 
serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and 
are  available  for  public  inspection. 

Kemncth  F.  Plumb, 
Secretary. 

IFR  Dof  79-72€<»  Fihd  3  9  79:  8:45  ami 


16450-01-M] 

IDockft  Ni    ER78  3881 

MUSSOUII  POW»  i.  LIGHT  CO. 

C«rtificat>on 

March  2.  1979. 
Take  nolkt  that  on  February  9. 
1979,  Presiding  Administrative  Law 
Judge  Jon  G  Lotis  certified  a  pro- 
posed .settlement  agreement  between 
Missouri  Power  &  Light  Company  and 
intenenor.  the  City  of  Marceline,  in 
the  above-captionrd   proceeding.   The 


NOTICES 

company  states  that  the  settlement  re 
solves  all  issues  concerning  the  parties 
to  the  instant  proceeding. 

Copies  of  Missouri's  filing  are  on  file 
with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for 
public  inspection.  Any  person  desiring 
to  file  comments  should  file  such  com- 
ments with  the  Federal  Energy  Regu- 
latory Commission,  825  North  Capitol 
Street,  N.E..  Washington.  DC.  20426. 
on  or  before  March  16.  1979 

Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  79-7278  Piled  3-9-79:  845  am) 
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IDotkel  No.  RM79  31 
NATURAL  GAS  POUCY  ACT  Of  1978 

Receipt  ef  Report  of  Ootonmftation  Pro<et» 
Febbuary  27,  1979. 

Pursuant  to  wttion  18  CFR  274.105 
of  the  Federal  Energy  Regulatory 
Commission's  Regulations,  a  jurisdic- 
tional agency  may  file  a  report  with 
the  Commission  describing  the 
method  by  which  such  agency  will 
make  certain  determinations  in  ac- 
cordance with  sections  102.  103.  107. 
and  108  of  the  Natural  Gas  Policy  Act 
of  1978. 

Reports  in  conformance  with  18 
CFR  274.105  have  been  received  by 
the  Comrai.ssion  from  the  following  ju- 
risdictional agt-ncies: 

Accscy  AKD  D%w 

Stale  ol  Nt  w  M4;.\iCO  Eii«g>  and  Mincral.s 
DepartiTK-m.  OB  C(»5is*(rvai ion   Division 
November  29.  l»7a. 

State  of  Loui3»r;a  I>pannj»n*  o(  Con.serva- 
tion— Novembt-r  30  ISTfB 

Riulroad  Comrawsxn  ol  Te>Kts  November 
30.  1978. 

West  Vireinia  Department  oJ  ><mes.  Oil  and 
Gas  Division— November  30.  1978. 

Alabama  Stale  Oi]  aj-.d  Gat  Board- Novem- 
ber 30.  1978. 

Slate  Oil  and  Cat  Board  of  Missl-ssippi— No 
veiiiber  30  1978 

Kansas  State  Corporation  Commission  Con- 
servation Division- Novemb*  r  30.  1978. 

State  of  MichiKftn.  Departmenl  ol  Natural 
Resources.  GfoloRicaJ  Survey  Division— 
Dccemtier  1.  1978. 

State  of  California  I>  partm.  lit  of  Conser 
vation  Division  ol  Oi)  and  Gas— D«-rember 
4.  1978. 

Commonwealth  oJ  Virginia  Department  of 
Labor  and  Industry  Division  of  Mines  and 
Quarries— Decern  tx-r  4.  1978. 

State  of  Wyoming  Office  of  OU  and  Gas 
Co:iser\  ation  Commission— D«Timb«T  4. 
1978. 

State  of  Colorado  D»partment  of  Natural 
Re.sources— Decembei  5,  1978. 

Slate  of  Ohio  Department  of  Natural  Re- 
sources Division  of  Oil  and  Gas— Decem- 
ber 6.  1978. 

Stale  of  Alaska  Oil  and  Gas  Con.servation 
Commission— December  11.  1978. 

Stale  of  Arizf>r.a  Oil  and  Gas  Cons«'rvai  ion 
Comink>sion— December  14.  1978. 


Stale  of  Nebraska  OU  and  Gas  Cons*  rvat  ion 
Commission- December  15.  1978 

Slate  of  Tennessee  Oil  and  Gas  Board  De 
cember  19.  1978. 

Slate  of  Indiana  Department  of  Natiu-al  Re 
sources— December  26.  1978. 

Stale  of  Pennsylvania  Department  oJ  Envi- 
ronmental Resources.  Division  of  Oil  and 
Gas-December  26.  1978. 

Stale  of  Florida  Department  of  Natur.il  Re- 
sources—January 3,  1979. 

State  of  North  Dakota  Geological  Survey- 
January  4.  1979. 

Stale  of  Illinois.  Department  of  Mines  & 
Minerals.  Oil  and  Gas  Division— January 
5.  1979. 

United  States  Department  of  Interior.  Geo 
logical  Survey— January-  19.  1979. 

State  of  Montana  Department  of  Natural 
Resources  and  Con.servatlon— January  29. 
1979. 

State  of  Utah.  Department  of  Natural  Re 
sources.  Division  of  Oil.  Gas,  and  Mining- 
January  30.  1979. 

Commonwealth  of  Kentucky  Department  of 
Mines  and  Minerals.  Division  of  Oil  &  Gas 
Conservation— February  5.  1979 

Arkan.sas  Oil  and  Gas  Commission  Febru 
ary  12.  1979. 

New  York  Slate  Department  of  Environ 
menial  Conservation -February  23.  1979 

Copies  of  these  reports  are  available 
for  public  inspection  in  the  Commis- 
sion's Office  of  Public  Information. 
Room  1000.  825  North  C&pitol  Street. 
N.E..  Washington,  D.C.  20426. 

Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc.  79-7285  Filed  3-9-79  8  45  ami 
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[Docket  No.  TD-1977) 
GVY  W.  NICHOLS 

Uabch  2,  1979. 
Take  notice  that  on  February  12. 
1979,  Guy  W.  Nichols.  (Applican*) 
filed  an  application  pursuant  to  Sec- 
tion 305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director;  Maine  Yanket?  Atomic  PoAt  r  fom 

pany— Public  utility. 
Director:  Connecticut  Yankee  Atomir  Power 

Company— Public  utility. 
Director:  Mas-sachusetls  Electric  Company  - 

Public  utility. 
Director:  The  Narrauansett  Electric  Compa- 
ny-Public utility. 
Chairman     and     Director.     New     England 

Power  CiTipany— Public  utility. 
Director:   V.  rmont  Yankee  Nuclear    Powtr 

Corpoi.u  ion— Public  utility. 
Chairman    .ind    Director.    Yankee    Atomir 

Electric  Company- Public  utility. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  filf  a  peti- 
tion to  intervene  or  protest  w.t.'i  the 
Federal  Energy  Regulatory  Comniis- 
.sion.  825  North  Capitol  Strt-et.  N.E.. 
Washington,  D.C.  20426.  in  accorrirtnce 
with  Sections  1.8  and  1.10  of  Iht  Com 
mission's  Rules  of  Practice  antl  V.-oce- 
dure  (18  CFR  1.8,  1.10).  All  such  peti 


tlons  or  protests  should  be  filed  on  or 
before  March  19.  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  prot- 
estants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

KiSfNETH  F.  Plumb, 
Secretary. 
IFR  Doc.  79-7277  Filed  3-9-79;  8:45  am) 
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(6450-01-M] 

[Docket  No.  ER78-5091 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO. 

Filing 

March  2.  1979. 

Take  notice  that  on  February  21, 
1979,  Northern  Indiana  Public  Service 
Company  (NIPSCo)  tendered  for  filing 
First  Revised  Sheet  No.  9  and  First 
Revised  Sheet  No.  14  to  its  FERC 
Electric  Service  Tariff— Third  Revised 
Volume  No.  1  which  sheets  have  been 
revised  to  exclude  the  restrictive  lan- 
guage contained  in  the  availability 
clause  for  Rate  Schedules  VA-5  and 
VA-11  in  accordance  with  the  Order  of 
the  Commission  in  Docket  No.  ER78- 
509. 

Copies  of  this  filing  were  served 
upon  all  customers  receiving  electric 
service  under  NIPSCo's  FERC  Electric 
Service  Tariff— Third  Revised  Volume 
No.  1  and  the  Public  Service  Commis- 
sion of  Indiana. 

Any  person  desiring  to  be  heard  or 
to  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E.,  Washington, 
DC.  20426,  in  accordance  with  Sec- 
tions 1,8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18 
CFR  1.8.  1.10).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  19,  1979.  Protests  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  79-7279  Filed  3-9-79;  8:45  am] 


[Docket  No.  CP78-123.  et  ail 

NORTHWEST  ALASKAN  PIPEUNE  CO. 

Amend  mento 

March  1,  1979. 

Take  notice  that  on  February  15, 
1979.  Northwest  Alaskan  Pipeline 
Company  (Northwest),  136  East  South 
Temple,  Salt  Lake  City,  Utah  84711, 
filed  In  Docket  No.  CP78-123.  et  al.. 
pursuant  to  Sections  7  and  3  of  the 
Natural  Gas  Act  conformed  copies  of 
the  first  amendment  to  the  gas  pur- 
chase contract,  dated  December  7, 
1978,  between  Northwest  and  Pacific 
Interstate  Transmission  Company  (Pa- 
cific Interstate)  and  the  first  amend- 
ing contract  to  the  Western  and  East- 
ern gas  sales  contracts,  dated  Decem- 
ber 5,  1978,  between  Northwest  and 
Pan  Alberta  Gas  Ltd.  (Pan  Alberta)  all 
as  more  fully  set  forth  In  the  amend- 
ments which  are  on  file  with  the  Com- 
mission and  open  to  public  inspection. 

It  Is  Indicated  that  the  primary  pur- 
pose of  the  amendment  to  the  con- 
tract with  Pacific  Interstate  is  to 
extend  Initial  terms  of  the  contract 
from  6  years  to  12  years.  Northwest 
states  that  the  primary  purpose  of  the 
amendments  to  the  contracts  with  Pan 
Alberta  Is  to  extend  the  Initial  terms 
of  the  contracts  from  6  years  to  12 
years  and  to  indicate  the  delivery  pres- 
sure at  the  Monchy,  Saskatchewan, 
delivery  point  was  changed  from  1260 
psia  to  1260  psig. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  amendment  should  on  or  before 
March  23,  1979,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Wa.shington,  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  P»ractlce  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  In  any  hearing 
therein  must  file  a  petition  to  Inter- 
vene in  accordance  with  the  Commis- 
sion's Rules.  Persons  having  hereto- 
fore filed  need  not  do  so  again. 

Kenneth  F.  Plumb, 
Secretary. 
IFR  Doc.  79-7280  Filed  3-9-79;  8:45  am] 


[Project  No.  96] 

PACIFIC  GAS  AND  ELECTRIC  CO. 
(CALIFORNIA) 

Availability  of  Environmental  Impoct 
Statement  for  Inipection 

March  2.  1979. 

Notice  is  hereby  given  that  on  or 
about  February  28.  1979.  as  required 
by  the  Commission's  Rules  and  Regu- 
lations under  Order  415-C,  issued  De- 
cember 18,  1972.  a  final  envlrormiental 
impact  statement  prepared  by  the 
Commission's  staff  pursuant  to  Sec- 
tion 102(2)(C)  of  the  National  Envi- 
ronmental Policy  Act  of  1969  (Public 
Law  91-100)  was  placed  In  the  public 
files  of  the  Federal  Energy  Regulatory 
Commission.  This  statement  deals 
with  the  environmental  Impact  of  the 
issuance  of  a  new  Federal  Energy  reg- 
ulatory commission  license  to  the  Pa- 
cific Gas  and  Electric  Company  for 
(a)  the  continued  operation  and  main- 
tenance of  the  existing  Kerckhoff 
Project  (FERC  No.  96)  which  Includes 
a  reservoir,  dam.  Intake  structure, 
tunnel,  and  a  powerhouse  with  in- 
stalled capacity  of  34,080  kW;  and  (b) 
the  construction,  operation  and  main- 
tenance of  a  new  underground  power- 
house, Intake  structure,  tunnel  and 
discharge  structure  to  be  known  as 
Kerckhoff  No.  2  with  total  installed 
capacity  of  140.000  kW. 

This  statement  Is  available  for 
public  inspection  in  the  Commission's 
Office  of  Public  Information,  Room 
1000,  825  North  Capital  Street.  N.E.. 
Washington.  D.C.  20426  and  Its  San 
Francisco  Regional  Office  located  at 
555  Battery  Street,  San  Francisco. 
California  94111. 

Copies  may  be  ordered  from  the 
Commission's  Office  of  Public  Infor- 
mation, Washington.  D.C.  20426. 

Kenneth  F.  Plubib, 
Secretary. 
[FR  Doc.  79-7281  Filed  3-9-79;  8:45  am] 


[6450-01-M] 

(Docket  No.  ES79-27] 

PAOFIC  POWER  4  UGHT  CO. 

Application 

March  2.  1979. 
Take  notice  that  on  February  22. 
1979.  Pacific  Power  &  Light  Company 
(Applicant),  a  Maine  corporation, 
qualified  to  transact  business  In  the 
states  of  Oregon,  Wyoming,  Washing- 
ton, California,  Montana  and  Idaho, 
with  Its  principal  business  office  at 
Portland.  Oregon,  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  204 
of  the  Federal  Power  Act,  seeking  an 
order  authorizing  It  to  issue  not  to 
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exceed  $100,000,000  In  aggregate  prin- 
cipal amount  of  its  First  Mortgage 
Bonds  (New  Bonds),  via  competitive 
bidding. 

Proceedi  from  the  issuance  and  sale 
of  the  New  Bonds  will  be  used  to  repay 
short-term  not««  prior  to  or  as  they 
mature  and  the  remaindrr  will  be  used 
for  the  acquisition  of  property  and  to 
finance,  in  part.  Applicants  1979-1980 
constnjction  program. 

Any  pi^rson  de.'^iring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  shoi;Id,  on  or  before 
March  12.  1979,  filed  >\iih  the  Federal 
Energy  Regulatory  Comnii.s.sion, 
Washington.  DC.  20426.  petition.s  to 
Intervene  or  protests  in  accordance; 
with  the  requirements  ol  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Comir.i.'^'iion  will  be  consid- 
ered by  it  in  determining  the  appropri- 
ate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties 
to  the  proceeding.  Persons  wishing  to 
become  parties  to  a  proceeding  or  to 
participate  a.^  a  party  in  any  hearing 
therein  must  file  petitions  to  intervene 
in  accordance  with  the  Commission's 
Rules.  The  application  is  on  file  with 
the  Commi.'-.«ion  and  available  for 
public  inspection. 

Kenneth  F.  Plumb, 
Secrffary. 

IFR  Doc.  79  7282  Fikd  3  »  79.  8  45  ami 


[6450  01 -Ml 

CDocKet  RI79-22] 

PAI  PCtlOLIUM.  INC. 

Petition  for  Spociol  l*li*f 

March  2,  1979. 

Take  notice  that  on  January  2,  1979, 
PAR  Petroleum,  Inc.  <PAR),  P.O.  Box 
280,  326  N.  Lincoln,  Liberal,  Kansas 
67901  filed  a  petition  for  special  relief 
in  Docket  No.  RI79  22  pursuant  to 
§  2. 76  of  the  Commission  s  General 
Policy  and  Interpretations. 

PAR  requests  an  inctrcase  in  base 
rate  from  $.349/Mcf  to  $1.00/Mcf  for 
the  sale  of  natural  gas  produced  from 
the  Cherry  #1  Well,  Meade  County, 
t^ansas.  Panhandle  Eastern  Pipe  Line 
Company  purchases  the  gas.  Accord- 
ing to  the  petition,  the  rate  increase  is 
necessary  In  order  to  install  equipment 
to  handle  increased  saltwater  produc- 
tion which  interferes  with  the  gas  pro- 
duction. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  should  file  a  petition  to 
intervene  or  a  protest  with  the  Feder- 
al Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washing- 
ton. D.C.  20426.  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18 


NOTICES 

CFR  1.8  or  1.10).  All  such  petitions  or 
protect.?  should  be  filed  on  or  before 
March  26.  1979.  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determinii>g  the  appropriate 
action  to  he  uken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  a  proceeding,  or  to 
participate  as  a  party  In  any  hearing 
therein,  must  file  a  petition  to  inter- 
vene in  accordance  wtih  the  Commis- 
sion's Rules. 

Kenneth  F.  Plumb. 
Sicrelary. 

(FR  Doc.  79-7283  Piled  3-9-79:  8  45  ami 


[6450-01-M]    « 

(Project  No.  2561  (Tunn««1  Dam)] 
SHOW  ME  POWEI  COIP. 
Application  for  Appiovol  of  Roviserf  Exhibit  t 
Makc  H  2.  1979. 

Take  notice  that  on  Jum-  23.  1978  an 
application  was  filed  with  the  Federal 
Energy  Regulatory  Commis.sion  by  the 
Show-Me  Power  Corporation  (corre- 
spondence to:  John  K.  Davis,  General 
Manager,  Show-Me  Corporation. 
Marshfield,  Missouri  65706)  for  ap- 
proval of  a  revised  Exhibit  R  (super- 
seding all  previous  filing).  The  Tunnel 
Dam  Project  No.  2561  is  located  on  the 
Niangua  River.  Webster  County,  near 
Marshfield,  Missouri. 

The  plan  for  recreational  develop- 
ment presented  In  the  Exhibit  R  lists 
the  following  existing  public  recre- 
ational facilities:  one  lx)at  dock  and 
cabin  area  where  the  public  can  rent 
and  launch  boats,  purchase  bait  and 
supplies,  and  rent  cabins  for  overnight 
stays. 

In  addition,  the  plan  proposes  recre- 
ational development  adjacent  to  the 
left  bank  dam  abutment,  which  will 
serve  as  an  access  point  to  the  lake. 
The  devlopment  of  this  area  would  in- 
clude a  launching  ramp  and  parking 
area,  along  with  installed  trash  cans 
and  commercial  telephone. 

Anyone  desiring  to  be  heard  or  to 
make  any  protest  about  this  applica- 
tion should  file  a  petition  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  in  accordance 
with  the  requirements  of  the  Coirunis- 
sions  Rules  of  Practice  and  Procedure. 
18  CFR  1.8  or  1.10  (1977).  In  determin- 
ing the  appropriate  action  to  take,  the 
Conrunission  will  consider  all  protests 
filed,  but  a  person  who  merely  files  a 
protest  does  not  become  a  party  to  the 
proceeding.  To  become  a  party,  or  to 
participate  In  any  hearing,  a  person 
must  file  a  petition  to  intervene  in  ac- 
cordance with  the  Commissions 
Rules.  Any  protest  or  petition  to  inter- 
vene must  be  filed  on  or  l)efore  April 
16,  1979.  The  Commission's  address  Is: 


825  N.  Capitol  Street,  N.E.,  Wa.shine 
ton.  DC.  20426. 

The  application  Is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Pixsjb. 
Secretary. 

IKR  Doc.  79-7290  Filed  3-9-79;  8  45  am) 


The  application  Is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Pldmb, 
Secretary. 
(PR  Doc.  79-7284  Piled  3-9-79:  8:45  am] 


(6450-01-M] 

[Project  No.  21«1] 

ST.  REGIS  PAPER  CO.  AND  MONARCH  PAPER 
CORP.,  INC 

Application  To  Transfer  Liconto  and  Subttitut* 
Tronsftroa  at  Applicant  for  Now  liconto 

I  March  2.  1979. 

Take  notice  that  on  December  12. 
1978.  the  St.  Regis  Paper  Company 
(St.  Regis)  and  the  Monarch  Paper 
Corporation.  Inc.  (Monarch)  filed  an 
application:  (1)  to  transfer  the  exi-sting 
license  for  the  Rhinelander  Hydroelec- 
tric Project  No.  2161  from  St.  Regis  lo 
Monarch,  and  (2)  to  substitute  Mon- 
arch for  St.  Regis  In  the  application 
for  a  new  license  filed  by  St.  Regis  on 
March  12,  1969.  The  project  is  located 
on  the  Wisconsin  River,  in  Oneida 
County,  Wisconsin,  adjacent  to  the 
city  of  Rhinelander.  Correspondence 
regarding  the  application  should  be 
sent  to:  Homer  Crawford,  Vice  Presi- 
dent and  Secretary,  St.  Regis  Paper 
Company,  150  East  42nd  Street.  New 
York.  New  York  10017;  James  A. 
Greer  II  and  O.  S.  Peter  Berber.  Le- 
boeuf.  Lam.  Leiby  &  MacRae.  140 
Broadway.  New  York,  New  York 
10005;  James  W.  Brehl,  Maun  Hazel. 
Green,  Hays,  Simon,  Si  Areiz.  332 
Hamm  Building.  St.  Paul.  Minnesota 
55102;  and  Ben  Westby.  Monarch 
Paper  Corporation,  Inc..  1410  Midwest 
Plaza  Building.  Minneapolis.  Minneso- 
ta 55402. 

Anyone  desiring  to  be  heard  or  to 
make  any  protest  about  this  applica- 
tion should  file  a  petition  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  In  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Proce- 
dures, 18  CFR  1.8  or  1.10  (1978).  In  de- 
termining the  appropriate  action  to 
take,  the  Commission  will  consider  all 
proii%sts  filed,  but  a  person  who 
merely  files  a  protest  does  not  become 
a  party  to  the  proceeding.  To  become 
a  party,  or  to  participate  in  any  hear- 
ing, a  person  must  file  a  petition  to  in- 
tervene In  accordance  with  the  Com- 
mission's Rules.  Any  protest  or  peti- 
tion to  intervene  must  be  filed  on  or 
before  April  16.  1979.  The  Commis- 
sion's address  is:  825  N.  Capitol  Street 
NE..  Washington,  D.C.  20426. 


[6450-01-M] 

(Docket  No.  RM79-19] 

TREATMENT  OF  CERTAIN  PROOUCTION-RELAT- 
EO  COSTS  FOR  NATURAL  GAS  TO  RE  SOLD 
AND  TRANSPORTED  THROU(rH  THE  ALASKA 
NATURAL  GAS  TRANSPORTATION  SYSTEM 

Extoniion  of  Timo 

February  27,  1979. 

On  February  15.  1979,  Sohio  Natural 
Resources  Company  filed  a  motion  to 
extend  the  time  for  filing  comments  in 
this  proceeding  stating  that  additional 
time  is  needed  in  order  to  comment 
fully  and  adequately  on  this  matter. 
On  February  23,  1979.  Exxon  Corpora- 
ton  filed  a  motion  also  seeking  an  ex- 
tension and  stating  that  the  complex- 
ity and  importance  of  the  Issues  pre- 
sented make  It  impossible  for  Exxon 
to  file  adequate  comments  under  the 
schedule  presented. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for 
filing  initial  comments  is  granted  to 
and  including  March  19.  1979.  Reply 
comments  shall  be  filed  on  or  before 
April  2.  1979. 

Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc.  79  7291  Piled  3-9-79:  8:45  am) 


(6450-01-M] 

[Docket  No.  ER79-971 

TUCSON  GAS  i.  ELECTRIC  CO. 

Order  Accepting  in  Port  and  Rojocting  in  Port 
Roto  Filing,  and  Granting  Woivor  of  Notice 
Requirement 

March  28.  1979. 

On  December  5.  1978.  Tucson  Gas  & 
Electric  Company  (Tucson)  submitted 
for  filing  the  Tucson-San  Diego  Ten 
Year  Power  Sale  and  Intercormection 
Agreement  (Agrreement)  and  various 
schedules  of  rates  for  the  sale  of 
power  and  energy  to  San  Diego  Gas  & 
Electric  Company  (San  Diego)  from 
existing  and  future  generating  units 
owned  by  Tucson.  The  Agreement  was 
executed  by  the  parties  on  November 
29.  1978.  Tucson  has  requested  that 
the  Agreement  be  accepted  for  filing, 
effective  March  1,  1979. 

Notice  of  the  filing  was  issued  De- 
cember 15,  1978,  with  comments,  pro- 
tests, or  petitions  to  intenene  due  on 
or  before  December  29,  1978.  On  Janu- 
ary 2,  1979,  the  Arizona  Corporation 
Conunission  filed  a  Notice  of  Inter\en- 


NOTICES 

tion.  On  January  22,  the  Corporation 
Commission  filed  a  clarification  stat- 
ing that  it  did  not  request  a  formal 
hearing  or  enlargement  of  issues  in 
this  proceeding. 

The  proposed  sale  Is  divided  into  five 
"phases"  described  in  the  Agreement. 
The  rates  which  are  proposed  to  be  ap- 
plicable to  each  phase  are  specified  in 
corresponding  Exhibits  One  through 
Five  to  the  Agreement. 

The  proposed  term  of  Phase  One  is 
March  1,  1979.  through  June  30.  1979. 
Billing  and  contract  demand  is  sr>eci- 
fied  as  100  MW  of  firm  power  from 
Tucson's  system.  Demand  will  be 
billed  at  the  rate  of  $6.90  per  kW  per 
month  and  energy  at  the  rate  of  0.991 
cents  per  KWh.  subject  to  a  fuel  ad- 
justment clause. 

Phase  Two  will  extend  from  July  1. 
1979.  through  April  1.  30,  1982,  with 
firm  power  and  energy  to  be  supplied 
from  Tucson's  San  Juan  Generating 
Station  Unit  No.  3.  Contract  and  bill- 
ing demand  for  Phase  Two  is  specified 
at  100  MW,  except  from  November  1, 
1979,  through  April  30,  1980,  when 
contract  and  billing  demand  shall  be 
150  MW.  Phase  Two  rates  are  speci- 
fied at  $13.60  per  Kw  per  month  with 
energy  billed  at  the  net  average  cost 
per  kWh  generally  described  by  the 
expense  recorded  in  "FPC  Account 
501— P'uel"  for  the  San  Juan  Generat- 
ing Station  No.  3  divided  by  the  net 
generation  for  the  month. 

Phase.  Three  is  proposed  to  begin  on 
May  1,  1982,  and  continue  until  the 
day  prior  to  the  commercial  operation 
date  of  Tucson's  proposed  Sprlnger- 
ville  Unit  No.  1  or  May  31.  1985. 
whichever  occurs  first.  During  Phase 
Three  contract  and  billing  demand 
will  be  100  NW  of  firm  power  and 
energy  from  Tucson's  system  re- 
sources. Further,  by  the  exercise  of  an 
option  retained  under  the  Agreement. 
Tucson  may  extend  Phase  Three  until 
May  31.  1987.  during  which  time  it  will 
make  available  to  San  Diego  a  certain 
amount  of  power  and  energy,  up  to 
100  MW.  from  its  system  resources. 
This  amount  of  power  is  to  be  regard- 
ed as  contract  and  billing  demand. 

The  Agreement  also  provides  that 
Phase  Four  shall  begin  on  the  com- 
mercial opertion  date  of  the  Springer- 
ville  Unit  No.  1  and  continue  through 
the  earlier  of  December  31.  1988.  or 
the  commencement  of  Phase  Five,  the 
in-service  date  of  Sprlngerville  Unit 
No.  2.  During  Phases  Four  and  Five, 
power  and  energy  are  to  be  supplied  to 
San  Diego  from  Tucson's  Sprlngerville 
Unit  Nos.  1  and  2,  with  provision  for 
back-up  from  Tucson's  system  re- 
sources. Proposed  charges  for  senice 
during  these  two  phases  are  to  be  de- 
termined by  cost  of  ser^'ice  forumlae 
set  forth  in  Exhibits  Four  and  Five  to 
the  Agreement. 
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Upon  our  review  of  Tucson's  submit- 
tal, we  shall  accept  for  filing  the 
Tucson-San  Diego  Agreement  and  the 
Phase  One  rate  schedule  (Exhibit  One 
to  the  Agreement)  to  be  effective 
March  1,  1979.  We  shall  also  accept  for 
filing  the  rate  schedule  for  Phase  Two 
(Exhibit  Two  of  the  Agreement)  to  be 
effective  July  1.  1979.  Although  rate 
schedules  must  be  filed  not  less  than 
sixty  days  or  more  than  120  days 
before  they  are  to  l)ecome  effective.' 
the  Phase  Two  rate  schedule  was  filed 
more  than  120  days  prior  to  its  pro- 
posed effective  date.  We  thus  infer 
from  Tucson's  proposed  Phase  Two  ef- 
fective date  an  implied  request  for 
waiver  of  our  120  day  notice  require- 
ment and  hereby  grant  that  request.* 

We  shall  reject  Tucson's  filing  of  the 
rate  schedules  for  Phases  Three,  Four 
and  Five  (Exhibits  Three.  Pour  and 
FMve  of  the  Agreement)  because  they 
are  proposed  to  become  effective  no 
sooner  than  May  1.  1982.  Waiver  of 
our  regulations  is  not  appropriate  for 
these  proposed  rate  increases.  Our  re- 
jection, however,  is  without  prejudice 
to  the  timely  filing  of  the  rate  sched- 
ules In  Exhibits  Three,  Four  and  Five 
at  such  time  as  Tucson  proposes  to  su- 
persede the  then-effective  rate  pursu- 
ant to  Section  205  of  the  Federal 
Power  Act.  See,  Indiana  and  Michigan 
Electric  Co..  Docket  No.  ER78-353. 
Order  Lssued  July  21,  1978.  Appropri- 
ate supporting  data  should  be  submit- 
ted by  Tucson  with  these  filings.' 

The  Commissioner  orders:  (A)  The 
Tucson-San  Diego  Ten  Year  Power 
Sale  and  Interconnection  Agreement, 
Is  accepted  for  filing  effective  March 
1,  1979. 

(b)  The  Phase  One  Rate  Schedule 
(Exhibit  One  to  the  Agreement)  is  ac- 
cepted for  filing  effective  March  1. 
1979. 

(c)  Waiver  of  the  120  day  notice  re- 
quirement of  Section  35.3  of  our  Reg- 
ulations is  granted  with  regard  to  the 
Phase  Two  rate  schedule  (Exhibit  Two 
to  the  Agreement ). 

(D)  The  Phase  Two  rate  schedule  is 
accepted  for  filing  effective  July  1. 
1979. 

(e)  The  rate  schedules  for  Phases 
Three.  Four  and  Five  '  Exhibits  Three, 
Four  and  Five  to  the  Agreement)  are 
rejected  without  prejudice  to  timely 
refiling  under  Section  205  with  appro- 
priate supporting  data. 


'See.  Changes  In  Notice  Requirements, 
Part  35— Filing  of  Rate  Schedules.  Januarj- 
2.  1979. 

=See  Attachment  A  for  rate  schedule  des- 
ignations. 

'Tucson's  Ju.stification  for  the  rate  of 
return  or  common  equity  during  Phases 
Three.  Pour  and  Five  is  simply  a  citation  to 
a  decision  of  the  Arizona  Corporation  Com- 
mission in  a  Tucson  retail  rate  case.  This 
would  not  be  regarded  as  adequate  cost  sup- 
port that  the  proposed  return  is  paper. 
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By  the  Commission. 

Kenneth  P.  Plumb. 
Secretary. 

Attachment  A 


DeslKiiAlion 


Desrriptlon 


Tucson  Oas  *  Electric        Ten  Yew  Power  S»le 
Company  Rate  and  Interconnertlon 

Schedule  FERC  No.  2«.      agreement 

Supplement  No.  1 Schedule  of  Rates  (or 

Wholesale  Ser\  ire  (3/ 
1/79  6/30/791 

Supplement  No.  2 Schedule  of  Rates  for 

Wholesale  Servire  (7/ 
1/79-4/30/82) 


[FR  Doc.  79-7292  Filed  3  9  79;  8:45  am] 


(6450-01-M] 

Of^c*  of  lnt«rg«v«rnm*n«al  and  Inttttutlenol 
■  •lotion* 

RENEWAL  OF  ADVISORY  COMMITTEES 

This  notice  is  published  in  accord- 
ance with  the  provisions  of  section  7  of 
the  Office  of  Management  and  Budget 
Circular  No.  A-63,  as  amended.  Pursu- 
ant to  section  14(aK2)(A)  of  the  Feder- 
al Advisory  Committee  Act  and  follow- 
ing consultation  with  the  Committee 
Management  Secretariat.  General 
Ser\ices  Administration,  notice  is 
hereby  given  that  the  following  advi- 
sory committees  have  been  renewed 
for  the  periods  indicated  beginning 
from  the  date  that  copies  of  the 
charters  have  been  filed  with  the  ap- 
propriate standing  committees  of  Con- 
gre.ss  (February  28.  1979): 

Consumer  Affairs  Advisory  Committee- 
two  years 

Food  Industry  Advisory  Committee -one 
year 

Fuel  Oil  Marketing  Advisory  Comir.iilee— 
two  years 

Gasoline  Marketing  AdvLsory  Commit- 
tee—two years 

The  renewal  of  these  committees 
has  been  determined  necessary  and  in 
the  public  interest.  The  Committees 
will  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  the 
Department  of  Energy  Organization 
Act  (Pub.  L.  95-91).  OMB  Circular  No. 
A-63  (Revised),  and  other  directives 
and  instructions  issued  in  implementa- 
tion of  those  Acts. 

Further  information  regarding  these 
committees  may  be  obtained  from  the 
Department  of  Energy  Advisory  Com- 
mittee Management  Office  (202-252- 
5187). 

Issued  at  Washington,  D.C.  on 
March  7.  1979.  ' 

Phillip  S.  Hughes. 
Assistant  Secretary  Intergovern- 
mental and  Institutional  Rela- 
tions. 
fPR  Doc.  79-7338  Filed  3-9-79;  8:45  am] 


NOTICES  - 

lMSO-01] 

Economic  Rofulofory  AdminUfrotion 

[ERA  Docket  No.  79-07-NOl 

TENNESSEE  GAS  rtPELINE  CO. 

Rocoipt  of  Application  for  Emorgoncy 

Authorization  to  Import  Natural  Got  from 

Conodo 

AGENCY:  Department  of  Energy. 
Economic  Regulatory  Administration. 
ACrriON:  Notice  of  receipt  of  applica- 
tion for  emergency  authorization, 
intent  to  issue  expedited  order,  and  in- 
vitation to  .submit  petitions  to  inter- 
vene and  briefs  on  the  merits  of  the 
request. 

SUMMARY.  The  Economic  Regula- 
tory Administration  (ERA)  of  the  De- 
partment of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application 
from  Tennessee  Gas  Pipeline  Compa- 
ny (TGP)  for  emergency  authoriza- 
tion, pursuant  to  Section  3  of  the  Nat- 
ural Gas  Act.  to  import  a  total  of  5  Bcf 
of  natural  gas  from  Canada.  TGP  has 
asserted  a  need  for  this  gas  to  aid  it  in 
maintaining  its  system  deliveries 
during  the  remaining  winter  .period. 
Additionally,  to  the  extent  the  Cana- 
dian gas  maices  withdrawals  of  base 
storage  gas  unnecessary.  TGP  states 
that  It  will  not  be  forced  to  curtail  its 
summer  customers  as  severely  to  re- 
store the  storage  balance  necessary  for 
the  1979-80  winter  heating  seasons. 

DATES:  Petitions  to  intervene  and 
briefs  opposed  to  or  in  support  of 
TGP's  application  are  to  be  filed  on  or 
before  March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Finn  K.  Neilsen.  Director. 
Import/Export  Division,  2000  M 
Street.  N.W.  Room  6318.  Washing- 
ton, D.C.  20461,  telephone  202-254- 
9730. 

Mr.  Martin  S.  Kaufman,  Office  of 
General  Counsel,  12th  and  Pennsyl- 
vania Ave..  N.W.,  Room  5116.  Wash- 
ington. D.C.  20461,  telephone  202- 
633-9380. 

SUPPLEMENTARY  INFORMATION: 
On  February  21.  1979.  TGP  filed  an 
application,  supplemented  on  Febru- 
ary 23.  1979,  and  March  6,  1979,  for 
emergency  authorization  from  EHIA  to 
import  a  total  of  5  Bcf  of  natural  gas 
from  Canada  to  meet  high-priority 
needs  on  the  TGP  system.  According 
to  TGP,  the  gas  is  needed  Immediate- 
ly, and  TGP  has  therefore  requested  a 
waiver  of  certain  procedural  regula- 
tions under  the  Natural  Gas  Act  In- 
cluding 18  CFR  153.2.  which  requires 
that  an  authorization  to  Import  be 
granted  no  sooner  than  30  days  from 
the  date  of  application.  If  ERA  deter- 
mines   that    an    emergency   situation 


exists  such  that  approval  of  the  appli- 
cation is  in  the  public  Interest,  it 
would  waive  the  30-day  requirement 
and  issue  a  decision  on  an  expedited 
basis. 

The  natural  gas  which  TGP  pro- 
poses to  import  would  be  purchased 
from  TransCanada  Pipelines  Limited 
(TransCanada)  at  the  rate  prescribed 
by  the  National  Energy  Board  (NEB) 
of  Canada  and  permitted  by  DOE.  The 
price  to  be  paid  would  include  all 
transmission  costs  of  moving  gas  in 
Canada  to  the  international  boundary 
line  interconnection,  and  would  not  be 
greater  than  the  current  boarder  price 
of  $2.16  (U.S.)  per  MMBtu.  The  cost  of 
the  gas  purchased  would  be  reflected 
in  subsequent  purchased  gas  adjust- 
ment filings  to  be  made  by  TGP. 

TGP  states  that,  as  of  February  15. 
1979.  it  was  forced  to  restrict  deliveries 
on  its  system  so  that  only  Priority  1 
and  approximately  87  percent  of  Pri- 
ority 2  customers  were  to  be  served. 
(The  Priority  categories  are  as  defined 
by  FPC  Order  No.  467-B.)  The  curtail- 
ments were  due.  according  to  TGP.  to 
higher  than  projected  demand  due  to 
unexpected  cold  weather  in  its  marltet 
areas,  and  freeze-offs  in  its  supply 
areas  causing  interruptions  in  sup- 
plies. In  addition.  TGP  states  that  its 
storage  balances  have  been  sharply  re- 
duced and  are  in  danger  of  being  de- 
pleted. 

TGP  seeks  authorization  to  import  a 
total  of  5  Bcf  until  April  1.  1979.  or 
until  such  later  time  as  may  be 
needed.  The  Import  would  utilize  ex- 
isting facilities  and  would  be  at  a  point 
on  the  U.S.A.-Canada  boundary  near 
Niagara  Falls.  New  York,  where  the 
TGP  system  interconnects  with  facili- 
ties of  TransCanada. 

TGP  further  states  that  it  has  been 
advised  by  TransCanada  that  the  lat- 
ter's  currently  available  gas  supply  de- 
liverability  exceeds  TransCanada 's  re- 
quirements. 

TGP  further  states  that  TransCan- 
ada is  presently  seelcing  authorization 
from  the  NEB  to  export  from  Canada 
the  volume  proposed  in  TGP's  applica- 
tion and  for  which  TransCanada  has 
entered  into  an  agreement  with  TGP. 

Other  Intormatiok 

Due  to  the  nature  of  this  applica- 
tion. ERA  asks  that  petitions  for  inter- 
vention in  this  proceeding,  as  well  as 
briefs  on  the  merits  of  TGP's  request. 
t>e  submitted  in  an  expedited  manner. 
Such  documents  are  to  be  filed  with 
the  Economic  Regulatory  Administra- 
tion. Room  6318,  2000  M  St.,  N.W.. 
Washington.  D.C.  20461.  no  later  than 
4:30  p.m..  on  or  before  March  15.  1979. 

A  formal  hearing  will  not  be  held 
unless  a  motion  for  such  hearing  is 
made  by  any  party  or  intervener  and  is 
granted  by  ERA  or  if  ERA  on  its  own 
motion  believes  that  such  a  hearing  is 


merited.  If  such  hearing  Is  held  addi- 
tional notice  will  be  given. 

A  copy  of  TGP's  applicaton  is  availa- 
ble for  public  inspection  and  copying 
in  Room  B-UO.  2000  M  Street,  N.W., 
Washinton,  D.C.  20461,  between  the 
hours  of  8:00  a.m.,  and  4:30  p.m.. 
Monday  through  Friday,  except  Fed- 
eral holidays. 

Issued  in  Wsishington,  D.C,  March  9. 
1979. 

Bartion  R.  House. 
Assistant    Administrator,    Fuels 
Regulation.  Economic  Regula- 
tory Administration. 
CFR  Doc.  79  7649  Filed  3-9-79;  11:31  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL  1072-2;  OPP-50403) 
FAIRFIELD  AMERICAN  CORP.,  ET  AL. 
Utuanco  of  Experimental  Use  Permit! 

The  Environmental  Protection 
Agency  (EPA)  has  issued  experimental 
use  permits  to  the  following  appli- 
cants. Such  permits  are  in  accordance 
witii.  and  subject  to.  the  provisions  of 
40  CFR  Part  172,  which  defines  EPA 
procedures  with  respect  to  the  use  of 
pesticides  for  experimental  purposes. 

No.  4816-EUP-l.  Fairfield  American  Corp.. 
Medina.  New  York  14103.  This  experimen- 
tal use  permit  allows  the  use  of  6.6  pounds 
of  the  insecticide  permethrin  as  a  coating 
on  278.7  square  meters  of  paper  iLsed  for 
paper  bags  to  evaluate  control  of  insects. 
The  program  is  authorisied  only  in  the 
State  of  Georgia.  The  experimental  use 
permit  is  effective  from  February  5.  1979 
to  February  5.  1980.  This  permit  is  t>eing 
is.sued  with  the  Ifmitation  tliat  the  com- 
modities involved  will  not  be  released  for 
consumption  by  humans  or  otherwise 
enter  the  food  chain.  (PM-17.  Room:  E- 
229.  Telephone:  202/426-9425). 

No.  lOO-EUP-60.  Ciba-Gelgy  Corp..  Greens- 
boro. North  Carolina  27409.  This  experi- 
mental use  permit  allows  the  use  of  a  mix- 
ture of  462.5  pounds  of  the  herbicide  me- 
tolachlor  and  370  pounds  of  the  herbicide 
atrazine  on  sorghum  to  evaluate  control 
of  weeds.  A  total  of  275  acres  is  involved; 
the  program  is  authorized  only  in  the 
States  of  Arkansas.  California.  Kansas. 
Missouri.  Nebraska.  North  Carolina,  Okla- 
homa. South  Dakota,  and  Texas.  The  ex- 
perimental use  permit  is  effective  from 
April  6.  1979  to  April  6.  1980.  Permanent 
tolerances  for  residues  of  the  active  ingre- 
dient atrazine  in  or  on  sorghum  grain, 
forage  and  fodder  have  been  establLshed 
(40  CFR  180.220).  Temporary  tolerances 
for  residues  of  the  active  Ingredient  meto- 
lachlor  in  or  on  sorghum  grain,  forage  and 
fodder  have  been  established.  (PM-25. 
Room:  E-301.  Telephone:  202/755-2196). 

No.  524-Ei;P-30.  Monsanto  Agricultural 
Prcxlucts  Co..  St.  Louis.  Missouri  63166. 
This  experimental  use  permit  allows  the 
use  of  3,000  pounds  of  the  herbicide  bu- 
tachlor   on   rice   to   evaluate   control   of 
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weeds.  A  total  of  960  acres  is  involved:  the 
program  is  authorized  only  in  the  States 
of  Arkansas.  Louisiana.  Mississippi.  Texas, 
and  Tennessee  (for  shipping  only).  The 
experimental  use  permit  is  effective  from 
April  1.  1979  to  April  1.  1980.  Temporary 
tolerances  for  residues  of  the  active  ingre- 
dient in  or  on  rice  and  rice  straw  and  tem- 
porary food  additive  regulations  for  resi- 
dues of  the  active  ingredient  in  rice  hulls 
and  rice  bran  have  been  established.  (PM- 
25.  Room:  E-301.  Telephone:  202/755- 
2196). 

Interested  parties  wishing  to  review 
the  experimental  tise  permits  are  re- 
ferred to  the  designated  Product  Man- 
ager (PM).  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
EPA.  401  M  Street.  S.W..  Washington, 
D.C.  20460.  The  descriptive  paragraph 
for  each  permit  contains  a  telephone 
number  and  room  number  for  infor- 
mation purposes.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  Headquarters  Office,  so  that 
the  appropriate  permits  may  be  made 
conveniently  available  for  review  pur- 
poses. The  files  will  be  available  for  in- 
spection from  8:30  a.m.  to  4:00  p.m. 
Monday  through  Friday. 

(Section  5  of  the  Federal  Insecticide.  Pungl- 
cide.  and  Rodenticide  Act.  as  amended  in 
1972.  1975.  and  1978  (92  Stat.  819;  7  U.S.C. 
136).) 

Dated:  March  5.  1979. 

Douglas  D.  Campt. 

Acting  Director, 
Registration  Division. 
[FR  Doc.  79-7391  Filed  3-9-79;  8:45  ami 
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IFRL  1072-1;  OPP  50405] 

MOUNTAIN  HIGH  CORP.,  ET  AL 

Uauonce  of  Experimental  U*e  Permit* 

The  Environmental  Protection 
Agency  (EPA)  has  issued  experimental 
use  permits  to  the  following  appli- 
cants. Siich  permits  are  in  accordance 
with,  and  subject  to,  the  provisions  of 
40  CFR  Part  172,  which  defines  EPA 
procedures  with  respect  to  the  use  of 
pesticides  for  experimental  purposes. 

No.  39697-EUP-l.  Mountain  High  Corp.. 
Ogdcn.  Utah  84404.  This  experimental  use 
permit  allows  the  use  of  6.000  pounds  of 
the  Insecticide  diatomaceous  earth  on  gar- 
dens, livestock  and  pets.  A  total  of  five 
acres  and  50  animals  is  involved;  the  pro- 
gram is  authorized  only  in  the  States  of 
Utah  and  Florida.  The  experimental  use 
permit  is  effective  from  February  12.  1979 
to  February  12.  1980.  (PM-17.  Room:  E- 
229.  Telephone:  202/426-9425) 

No.  275-EUP-20.  Abbott  Laboratories. 
North  Chicago.  Illinois  60064.  This  experi- 
mental use  permit  allows  the  use  of  1,000 
pounds  of  the  fungicide  Hirsutella  thomp- 
sonii  Fisher  on  citrus,  blueberries,  and 
turf  to  evaluate  control  of  citrus  rust  mite, 
blueberry  bud  mit«.  and  Bermuda  turf 
mite.  A  total  of  100  acres  is  involved:  the 
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program  is  authorized  only  in  the  States 
of  Florida.  North  Carolina,  and  Texas. 
The  experimental  use  permit  is  efiective 
from  February  24.  1979  to  February  24. 
1980.  A  temporary  exemption  from  the  re- 
quirement of  a  tolerance  for  residues  of 
the  spores  of  Hirsutella  thompsonii  when 
used  as  a  mycocaracide  on  citrus  and  small 
fruits  has  been  established.  <  PM-17, 
Room:  E-229.  Telephone:  202/426-9425) 
No.  279-EUP-72.  FMC  Corporation.  Phila- 
delphia. Pennsylvania  19103.  This  experi- 
mental use  permit  allows  the  use  of  716.8 
pounds  of  the  insecticide  permethrin  on 
alfalfa  to  evaluate  control  of  alfalfa 
weevil.  Egyptian  alfalfa  weevil,  pea  aphid, 
blue  alfalfa  aphid,  beet  armyworm. 
yellow-striped  armyworm.  alfalfa  caterpil- 
lar. and,lepidopterous  insects.  A  total  of 
1,600  acres  is  involved:  the  program  is  au- 
thorized only  in  the  States  of  Arizona,  Ar- 
kansas. California.  Colorado,  Idaho.  Illi- 
nois. Indiana.  Iowa.  Kansas.  Kentucky. 
Louisiana.  Maine.  Michigan.  Mi.nnesota, 
Mississippi.  Missouri.  Montana.  Nebraska. 
Nevada.  New  Jersey.  New  York.  North 
Carolina.  Ohio.  Oklahoma.  Oregon.  Ten- 
nessee. Utah.  Virginia.  Washington,  and 
Wyoming.  The  experimental  use  permit  is 
effective  from  February  16.  1979  to  Febru- 
ary 16.  1980.  This  permit  is  being  issued 
with  the  limitation  that  all  treated  crops 
are  destroyed  or  u.sed  for  research  pur- 
poses only.  (PM-17.  Room:  E-229.  Tele- 
phone: 202/426-9425) 

Interested  parties  wishing  to  review 
the  experimental  use  permits  are  re- 
ferred to  the  designated  Product  Man- 
ager (PM).  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
EPA,  401  M  Street,  S.W.,  Washington, 
D.C.  20460.  The  de.scriptivc  paragraph 
for  each  permit  contains  a  telephone 
number  and  room  number  for  infor- 
mation purposes.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  Headquarters  Office,  so  that 
the  appropriate  permits  may  be  made 
conveniently  available  for  review  pur- 
poses. The  files  will  be  available  for  in- 
spection from  8:30  a.m.  to  4:00  p.m. 
Monday  through  F'riday. 

Section  5  of  the  Federal  Insecticide.  Fungi- 
cide, and  Rodenticide  Act.  as  amended  in 
1972.  1975.  and  1978  (92  Stat.  819:  7  UJS.C. 
136).) 

Dated:  March  5.  1979. 

Douglas  D.  Campt, 

Acting  Director, 
Registration  DivisioTL 
[FR  Doc.  79-7390  Filed  3-9-79;  8:45  ami 
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NEW  MEXICO  IMPLEMENTATION  PLAN 

Notice  of  Availability 

AGENCY:    Environmental    Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  is  a  notice  of  the 
availability  of  New  Mexico  State  Im- 
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plementatlon  Plan  (SIP)  revisions  for 
review  and  comment.  Thie  revisions 
were  approved  by  the  Governor  on 
January  23.  1979.  to  fulfill  the  require- 
ments of  the  Clean  Air  Act  amend- 
ments of  1977.  I 

DATES:  Interested  persons  arc  invited 
to  submit  comments  on  the  New 
Mexico  SIP  revisions  on  or  before 
April  11.  1979. 

ADDRESSES:  Written  comments  may 
be  submitted  to  the  address  below. 

Environmental  Protection  AK<ncy.  Rrgion 
6.  Air  Program  Branch.  1201  Elm  Street, 
Dallas.  Texaa  75270. 

Copies  of  the  New  Mexico  SIP  revi- 
sions are  available  for  inspection 
during  normal  businr.<:s  hours  at  the 
EPA  Regional  Otficc  above  and  at  the 
following  addresses: 

Environmental  Protection  Agrnry.  Public 
Information  Rcfertncc  Unit.  Room  2922, 
EPA  Library.  401  M  Street.  S.W..  Wash- 
ington. D.C.  20400. 

New  Mexico  Environmental  Improvrment 
Division,  Health  and  Environment  Depart- 
ment, P.O.  Box  968.  Crown  Building. 
Santa  Fe.  New  Mexico  87503. 

Middle  Rio  Grande  Council  of  Govern- 
ments, Suite  1.J20.  505  Marquette  Avenue. 
Albuquerque,  New  Mexico  87102. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jerry  Stubberfield,  Environmental 
Protection  Agency,  Region  6,  Air 
Program  Branch.  1201  Elm  Street, 
Dallas.  Texas  75270.  (214)  707-2742. 

SUPPLEMENTAL  INFORMATION: 
The  revisions  to  the  Now  Mexico  SIP 
were  adopted  and  .submitted  in  accora- 
ance  with  the  requirements  of  40  CFR 
51.4  and  51.6.  The  SIP  revisions  are  in- 
tended to  provide  attainment  and 
maintenance  of  the  national  ambient 
air  quality  standards  in  the  non-at- 
tainment areas  of  N»  w  Mexico  identi- 
fied under  Section  107  of  the  Act  (43 
FR  9018).  The  pollutants  and  area^  in- 
volved are  shown  below. 


Pollutant 


ParttcuUte  Matter . 


Sulfur  Dioxide . — 


Oxidanis  (Ozone).. 
Carbon  Monoxide.. 


ATM 


Grant  County. 

Albuq<ii>rq'ie.  Ekidy 

County.  Ver  Coij:-.ty. 
Grant  County  San  Juan 

County. 
Benialillo  County 
Farmington.  Santa  Ff. 

has  Cruccv  B<TnallUo 

County. 


NOTICES 

The  EPA  is  currently  reviewing  the 
revisions  to  New  Mexico's  SIP.  The 
Agency's  intended  action  regarding  ap- 
proval of  the  revision  will  be  proposed 
in  the  Federal  Register  at  a  later 
date.  An  additional  public  comment 
period  of  at  least  30  days  will  be  pro- 
vided at  that  time. 

This  notice  is  issued  under  the  au- 
thority of  section  110  (a)  of  the  Clean 
Air  Act.  as  amended.  42  U.S.C.  7410- 
ta). 

Date;  February  27.  1979. 

Adlene  Harrison. 
Regional  Administrator. 

[FR  Doc.  79-7392  Filed  3-9-79;  8:45  ami 


The  part  of  the  SIP  concerning  at 
tainment  and  maintenance  of  stand- 
ards in  Bernalillo  County  (Urban  Im- 
plementation Plan)  was  developed 
under  the  direction  of  the  Middle  Rio 
Grande  Council  of  Governments.  The 
remainder  of  the  SIP  was  developed 
by  the  New  Mexico  Environmental  Im- 
provement Division  of  the  Health  and 
Environment  Department. 


of  users,  may  not  be  sold  or  distribut- 
ed unless  and  until  they  are  relabeled 
for  restricted  use  In  accordance  with 
40  cm  162.30.  Relabeling  can  be  ac- 
complished by  affixing  to  the  existing 
label  an  adhesive  sticker  containing 
the  following  restricted  use  statement: 

Re,stricted  Use  Pesticide 

For  retail  sale  to  and  use  only  by  Certified 
Applicators  or  persons  under  their  direct  su- 
pervision and  only  for  those  uses  covered  by 
the  Certified  Applicator's  certification." 

Dated:  March  5,  1979. 

Steven  D,  Jellinek, 
Assistant  Administrator 
for  Toxic  Substances.  . 
[FR  E>oc.  79-7393  Filed  3-9-79;  8:45  am] 


Dated:  March  6.  1979. 

Thomas  C.  Jorling. 
Assistant  Administrator. 

IFR  Doc.  79-7394  Filed  3  9-79;  8:45  am] 
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PESTICIDE  rSOGRAMS 

Order  ef  Concellation  of  R*gi>tra«ion  of 
Certain  Pvstlcida  Products;  Amondmont 

On  June  30.  1978.  the  Agency  pub- 
lished in  the  Fkderal  Register  (43  FR 
28774)  a  notice  of  intent  to  cancel  the 
registrations  of  pesticide  products  for 
which  appropriate  applications  for 
amended  registration  had  not  been 
submitted  in  accordance  with  the 
Agency's  optional  procedures  for  clas- 
sification of  pesticide  uses  by  regula- 
tion (40  CFR  162.30  and  162.31). 

On  November  6,  1978.  the  Agency 
published  in  the  Federal  Register  (43 
FR  51708)  an  order  of  cancellation 
which  identified  the  registrations 
which  had  been  cancelled  by  operation 
of  law  (at  the  expiration  of  30  daj's 
from  receipt  of  the  notice  of  intent  to 
cancel  by  tiie  registrant,  or  from  publi- 
cation of  the  notice,  whichever  oc- 
curred later).  The  order  also  stated 
that,  for  administrative  purposea.  the 
effective  date  of  cancellation  for  all 
the  identified  registrations  would  be 
the  date  of  the  order.  October  30. 
1978. 

On  September  30.  1978.  the  Federal 
Insecticide.  Fungicide,  and  Rodentl- 
cide  Act.  as  amended  ( "FIFRA").  was 
amended  by  the  Federal  Pesticide  Act/^ 
of  1978  (Pub.  L.  95-396).  In  particular,] 
a  new  subsection  19(c)  was  added,' 
which  states:  "Notification  of  cancella- 
tion of  any  pesticide  shall  include  spe- 
cific provisions  for  the  disposal  of  the 
unused  quantities  of  such  pesticide." 

Accordingly,  the  November  6.  1978 
order  of  cancellation  is  amended  by 
the  addition  of  the  following: 

"Existing  stocks  of  products  whose 
registrations  have  been  cancelled,  and 
which  are  already  in  the  hands  of 
users,  may  be  used  and  disposed  of  in 
accordance  with  the  directions  on  the 
existing  labels.  Existing  stocks  of  prod- 
ucts whose  registrations  have  been 
cancelled,  and  which  are  In  distribu- 
tion channels  but  not  yet  in  the  hands 


[FRL  1071-5) 
'     SOLID  WASH  DISPOSAL  PRAOICES 
Availability  ef  Study  en  Mining  Watte 

AGENCY:  United  States  Environmen- 
tal Protection  Agency. 

ACTION:  Notice  of  Availability  of 
draft  report  on  mining  waste. 

SUMMARY:  EPA  is  today  making 
available  to  the  public  a  draft  report 
entitled  "Study  of  Adverse  Effects  of 
Solid  Waste  from  All  Mining  Activities 
on  the  Environment"  by  PEDCo  Envi- 
ronmental. The  study  was  prepared  In 
response  to  the  requirements  of  Sec- 
tion 8002(f)  of  the  Resource  Conserva- 
tion and  Recovery  Act  (RCRA)  and  in- 
cludes a  description  of  waste  generat- 
ed, current  disposal  practices,  health 
and  environmental  impacts  of  current 
disposal  methods,  alternatives  to  cur- 
rent disposal  methods,  and  potential 
for  vise  of  the  waste  as  a  secondary 
source  of  the  mine  product.  The  study 
does  not  include  Information  on  the 
costs  of  alternative  disposal  methods. 

The  report  Is  In  draft  form  and  has 
not  been  approved  by  EPA.  The  study 
is  available  for  public  inspection  and 
copying  at  the  EPA  Library.  Room 
2404.  401  M  Street.  S.W.,  Washington, 
D.C.  and  at  all  EPA  regional  office  li- 
braries. 

DATE:  Public  comments  on  the  accu- 
racy of  the  report  are  due  (30  days 
after  date  of  publication). 

ADDRESS:  All  comments  should  be 
addressed  to  Jon  R.  Perry,  Office  of 
Solid  Waste  (WH-564).  U.S.  Environ- 
mental Protection  Agency,  401  M 
Street.  S.W..  Washington.  D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jon  R.  Perry  at  the  above  address 
(202-755-9120). 
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DISPOSAL  OF  PCB  CONTAMINATED  SOIL  AND 
DEBRIS:  OTIZENS"  PETITION 

Request  for  Comment* 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Request  for  comments  on 
citizen's  petition. 

SUMMARY:  The  Environmental  Pro- 
tection Agency  (EPA)  requests  com- 
ments from  Interested  persons  regard- 
ing a  citizens*  petition  filed  by,  the 
State  of  North  Carolina  requesting  an 
amendment  of  the  PCB  Marking  and 
Disposal  Rule  (40  CFR  761.  43  FR 
7150-7164.  February  17.  1978)  to  pro- 
vide EPA  Regional  Administrators  the 
discretion  to  approve  additional  dis- 
posal methods  for  soil  and  debris  con- 
taminated with  PCBs.  Currently,  the 
regulations  only  authorize  EPA-ap- 
proved  high  temperature  incineration 
or  chemical  waste  landfills  for  disposal 
of  such  materials.  Comments  will  aid 
the  Agency  In  responding  to  this  peti- 
tion. The  complete  petition  is  included 
In  the  SUPPLEMENTARY  INFOR- 
MATION, below. 

DATE:  Comments  should  be  submit- 
ted by  April  11.  1979. 

ADDRESS:  Comments  on  the  petition 
should  be  sent  to:  Office  of  Toxic  Sub- 
stances, TS-794,  United  States  Envi- 
ronmental Protection  Agency.  401  M 
Street,  S.W.,  Washington.  DC  20460. 
Attention:  Harold  J.  Snyder.  Jr.  (Re: 
North  Carolina  Petition). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harold   J.   Snyder.   Jr.,    address   as 
above.  Phone:  (202)  755-8023. 

SUPPLEMENTARY  INFORMATION: 
On  February  6.  1979.  the  State  of 
North  Carolina  submitted  to  the  EPA 
a  "Petition  for  Amendment  of  a  Rule 
under  TOSCA  "  pursuant  to  section  21 
of  the  Toxic  Substances  Control  Act 
(TSCA).  15  U.S.C.  2620.  Under  TSCA, 
EPA  has  90  days  to  respond  to  this 
citizen's  petition.  This  petition  is  relat- 
ed to  the  current  controversy  in  North 
Carolina  over  disposal  of  soil  and 
debris  contaminated  by  a  PCB  dump- 
ing incident  which  occurred  along 
more  than  200  miles  of  highway. 

All  comments  filed  in  response  to 
this  notice  will  be  available  for  viewing 
and  copying  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  (excluding 
holidays)  in  Room  709.  East  Tower, 


^     NOTICES 

United  States  Environmental  Protec- 
tion   Agency.    401    M    Street,    S.W.. 
Washington.    D.C.    20460.    telephone: 
(202) 755-6956. 
The  petition  reads  as  follows: 

United  States  Environmental  Protection 
Agency,  Office  of  the  Administrator 

petition  for  amendment  of  a  role  under 

TOSCA 

To:     Douglas     M.     Costle.     Administrator, 
United  States  Environmental  Protection 
Agency. 
Pursuant  to  Section  21  of  the  Toxic  Sub- 
stances Control  Act.  P.L  94-469.  (herein- 
after TOSCA)  the  State  of  North  Carolina 
hereby     petitions     the     Administrator     to 
amend  40  CFR  761.10(b)  to  allow  the  Re- 
gional Administrators  discretion  to  approve 
additional  methods  of  disposal  for  soil  and 
debris  which   have  l)een  contaminated  by 
PCBs  a£  a  result  of  a  spill. 

Necessity  for  Amendment 

The  current  rule  regarding  soil  and  debris 
contaminated  with  PCB"s  restricts  the 
methods  of  dispo.sal  to  incineration  or 
chemical  waste  landfill.  On  the  other  hand 
dredge  spoils  and  municipal  sewage  treat- 
ment sludge  may  l)e  disposed  of  by  inciner- 
ation, landfilllng,  or  by  a  method  to  be  de- 
termined l>e  a  Regional  Administrator  upon 
a  finding  that  one  of  the  specifically  author- 
ized methods  is  not  reasonable  or  appropri- 
ate. 

It  is  the  contention  of  the  State  of  North 
Carolina  that  the  Regional  Administrators 
should  be  given  the  same  latitude  to  ap- 
prove alternate  methods  of  disposal  for  PCJB 
contaminated  soil  and  debris.  It  Is  North 
Carolina"s  \-\em  that  in  certain  circum- 
stances disposal  of  soli  and  debris  by  incin- 
eration or  landfill  is  inappropriate  and  un- 
reasonable for  technical,  en\-lronmental  or 
economic  reasons. 

The  Environmental  Protection  Agency 
modified  its  proposed  regulations  for  PCB 
disposal  during  the  hearing  and  comment 
phase  of  the  rulemaking  to  allow  discretion 
to  Regional  Administrators  to  approve  alter- 
nate methods  of  disposal  of  municipal 
sewage  treatment  sludge  and  dredge  spoil. 
In  the  explanation  of  its  modification  Envi- 
ronmental Protection  Agency  stated: 

"Tliese  chajiges  respond  to  comments  that 
the  proposed  disposal  requirements  lacked 
necessary  flexibility  and  would  be  impossi- 
ble to  comply  with  where  *  •  •  very  large 
quantities  of  material  contaminated  at  a  low 
level  with  PCBs  were  concerned."'  Federal 
Register,  VoL  43,  No.  34.  p.  7152.  North 
Carolina  believes  that  alternate  methods  of 
disposal  for  large  volumes  of  soil  and  debris 
contaminated  at  low  levels  should  be  re- 
viewed in  the  same  light  as  dredge  spoil  and 
sewage  sludge. 

Proposed  Amendments 

North  Carolina  proposes  that  the  Envi- 
ronmental Protection  Agency  adopt  one  of 
the  following  amendments  to  40  CFR 
761.10(b)  or  any  similar  amendment  which 
will  give  the  Regional  Administrator  discre- 
tion to  approve  additional  methods  of  dis- 
posal of  large  quantities  of  soil  and  debris 
contaminated  at  low  levels  with  PCBs. 

(1)  Amend  40  CFR  761.10(b)(3)  to  add  a 
new  sub  subdivision  (iii)  as  follows: 

"(iii)  Upon  application,  a  disposal  method 
to  be  determined  by  the  Agency's  Regional 
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Administrator  in  the  EPA  Region  in  which 
the  PCB  mixture  is  located.  Applications  for 
disposal  in  a  manner  other  than  prescribed 
in  (i)  or  (ii)  above  must  be  maule  in  writing 
to  the  Regional  Administrator.  The  applica- 
tion must  contain  information  that  disposal 
in  an  incinerator  or  chemical  waste  landfill 
is  not  reasonable  and  appropriate,  based  on 
technical,  environmental  or  economic  con- 
siderations and  information  that  the  alter- 
nate disposal  method  will  provide  adequate 
protection  to  health  and  the  environment. 
The  Regional  Administrator  may  request 
other  information  he  or  she  believes  to  t>e 
necessary  for  evaluation  of  the  alternate 
disposal  method(s).  Any  approvals  by  the 
Regional  Administrator  shall  t>e  in  writing 
and  may  contain  any  appropriate  limita- 
tions on  the  approved  alternate  method  for 
disposal.  In  addition  to  these  regulations  to 
ensure  that  the  discharges  of  soil  and  debris 
which  can  be  defined  as  PC3  mixtures  are 
adequately  controlled  to  protect  the  envi- 
ronment from  all  contaminants  contained 
therein.  The  person  to  whom  such  approval 
is  issued  must  comply  with  all  limitations 
contained  in  the  approval." 

(2)  Amend  40  CFR  761.10(bK4)  by  rewrit- 
ing the  portion  thereof  that  precedes  sub 
subdivision  (1)  as  follows: 

"(4)  All  dredge  spoils  and  municipal 
sewage  treatment  sludges,  that  are  PCB 
mixtures  and  all  soil  and  debris  of  more 
than  10  thousand  cubic  yards  which  have 
been  contaminated  with  PCB's  as  a  result  of 
a  spill  or  series  of  spills  shall  be  disposed 
of." 

Conclusion 

The  petitioner  requests  the  Administrator 
to  promptly  commence  an  appropriate  pro- 
ceeding in  accordance  with  section  6  of  the 
Toxic  Substances  Control  Act  to  amend  40 
CFR  761.10(b)  as  propo.sed  herein. 

This  the  2d  day  of  February,  1979. 

Re-spectfully  submitted. 

James  B.  Rnirr.  Jr., 
Cfopcmor. 

RuFUS  L.  Edmistew, 
Attorney  General. 

Herbert  L.  Hyde. 

Secretary  of 
Crime  Control  and  Public  Sajety. 

W.  A.  Raney,  Jr., 
Special  Deputy  Attorney  General, 
North  Carolina  Department  of  Jus- 
tice, Post  Office  Box  629.  Raleigh, 
North  Carolina  27002.  (91S)  733- 
S72S. 

EPA  invites  comment  from  all  inter- 
ested parties. 

Dated:  March  7,  1979. 

Steven  Jellinek. 
Assistant  Administrator  for 
Toxic  Substances. 
[FR  Doc.  79  7395  Filed  3-9-79;  8  45  ami 
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PESTIODE  PROGRAMS 

Notice  of  Etlobtithment  of  a  Temporary 
Tolerance;  Glyphotote 

Monsanto  Agricultural  Products  Co., 
800  N.  Lindbergh  Blvd..  St.  Louis,  MO 
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63166,  has  submitted  a  pesticide  peti 
lion  (PF  8G2060)  to  the  Environmen- 
tal Protection  Agency  (EPA).  This  pe- 
tition requests  that  a  temporary  toler- 
ance be  established  for  combined  resi- 
dues of  glyphosate  (A^- 
(phosphdnomethyDglycine)  and  its 
metabolite  aminomelhylphosphonic 
acid  in  or  on  the  raw  agricultural  com- 
modity sugarcane  at  2  parts  per  mil- 
lion «ppm).  resulimg  from  ihe  prehar- 
vest  application  of  the  plant  growth 
regulator  sodium  sesqui  salt  or  glypho- 
sate. <A  related  document  establishing 
food  and  feed  additive  regulations  for 
residues  of  glyphosate  in  sugarcane 
mola.sses  appears  elsewhere  in  todays 
Federal  Register.  > 

Establishment  of  this  temporary  tol- 
erance will  permit  the  marketing  of 
the  above  raw  agricultural  commodity 
when  trt-ated  in  accordance  with  an 
experimental  use  permit  (524-EUP-45) 
that  is  being  issued  concurrently 
under  the  Federal  Insecticide.  Fungi- 
cide, and  Rodenticide  Act.  as  amended 
tn  1972.  1975.  and  1978  (92  Stat.  819.  7 
U.S.C.  136). 

An  evaluation  of  the  scientific  data 
reported  and  other  relevant  material 
has  shO'A-n  that  the  requested  toler- 
ance is  adequate  to  cover  re.sidues  re- 
sulting from  the  proposed  experimen- 
tal use,  and  it  has  been  determined 
that  the  temporary  tolerance  will  pro- 
tect the  public  health.  A/nitrosogly- 
phosate  appears  in  the  formulations 
as  a  contamiiiar't.  However,  no  resi- 
dues of  the  compound  are  pre.sent  at 
det«x'tab!e  leiel.'^  in  the  .sugarcane.  The 
temporary  tolerance-  is  being  estab- 
hshed  for  tJie  plajit  growth  regtilator. 
thereiore.    wUh    the    following    provi- 

»40KKr. 

1.  The  total  amount  of  the  plant 
growth  rv*:iilalor  to  be  used  must  not 
exceed  the  quantity  authorized  by  the 
f  xp«niaental  u.se  permit. 

2.  Morwanto  Co.  must  immediately 
notify  th**  EPA  of  any  findings  from 
the  experimental  use  that  have  a  bear- 
ing on  safely.  The  firm  must  also  keep 
the  records  of  production,  distribution, 
and  performance  and  on  reque.st  make 
the  refO'ds  available  to  any  author- 
ized officer  or  employee  of  the  EPA  or 
the  Food  and  Drug  Administration. 

This  temporary  tolerance  expires 
March  5.  1981.  Residues  not  in  excess 
of  2  ppm  remaining  in  or  on  sugarcane 
after  this  expiration  date  will  not  be 
considered  actionable  if  the  plant 
growth  regulator  is  legally  applied 
during  the  term  of  and  in  accordance 
with  the  provisions  of  the  experimen- 
tal use  permit  and  temporary  toler- 
ance. This  temporary  tolerance  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  scientific 
data  or  experience  with  this  plant 
growth  regulator  indicates. such  revo- 
cation is  necessary  to  protect  the 
public    health.     Inquiries    concerning 


NOTICES 

this  notice  may  be  directed  to  Mr. 
Robert  Taylor.  Product  Manager  25. 
Registration  Division  (TS-767),  Office 
of  Pe.sticide  Programs.  East  Tower,  401 
M  St..  SW,  Washington  DC  20460 
(202/755-7013). 

(Section  408«j)  ol  the  FedtraJ  Food.  Dnip. 
and  Cosmetic  Act  I2J  VRC  :<46a<j))l.) 

Dated:  March  7.  1979 

DOVGIAS  D.  Camit. 

Acting  Director. 
Rpgistration  Diinsion. 

tFR  tkx-  79-7396  PlUd  3-9-79.  8  45  am) 
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ENVIRONMEHTAl  IMTACT  STATf  MENTS 

Ne«M»  of  Avoilobirity 

AGENCY:  Office  of  Federal  Activities. 
Environmental  ProtecXion  Agency. 

PURPOSE;  This  Notice  lists  the  Envi 
ronmental  Impact  Statements  which 
have  been  officially  filed  with  the 
EPA  and  distributed  to  Federal  Agen- 
cies and  interested  groups,  organiza- 
tions and  individuals  for  review  pursu- 
ant to  the  Council  on  Environmental 
Quality's  Regulations  (40  CFR  Part 
1506.9). 

PERIOD  COVERED:  This  Notice  in- 
cludes EIS  s  filed  during  the  week  of 
February  26  to  March  2,  1979. 

REVIEW  PERIODS  The  45-day 
review  period  for  draft  ElSs  listed  in 
this  Notice  te  wUoolated  from  March  9, 
1979  and  wtU  end  on  April  23,  1979. 
The  30-day  wait  penod  for  final  EISs 
will  be  computed  from  the  date  of  re- 
ceipt by  EPA  and  ooranienting  parties. 

EIS  AVAILABIUTT:  To  obtain  a 
copy  of  an  EIS  listed  m  this  Notice 
you  should  contact  the  Federal  agency 
which  prepared  the  EIS.  This  Notice 
will  give  a  contact  person  for  each 
Federal  agency  which  has  filed  an  EIS 
during  the  period  covered  by  the 
Notice.  If  a  Federal  agency  does  not 
have  the  EIS  available  upon  request 
you  may  contact  the  Office  of  Federal 
Activities.  EPA  for  further  informa 
tion. 

BACK  COPIES  OF  EIS  S;  Copies  of 
EISs  previously  filed  with  EPA  or 
CEQ  which  are  no  longer  available 
from  the  originating  agency  are  availa- 
ble at  10  cents  per  page  from  the  Envi- 
rorunental  Law  Institute.  1340  Con- 
necticut Avenue.  Washington,  D.C. 
20036. 


FOR      FUR 
CONTACT: 


INFORMATION 


Kathi  Weaver  Wnson,  Office  of  Fed- 
eral Activities,  A- 104.  Environmental 


Protection  Agency,  401  M  Street, 
SW..  Washington,  DC.  20460.  <202) 
755-0780. 

SUMMARY  OF  NOTICE:  Appendix  1 
sets  forth  a  list  of  EISs  filed  with 
EPA  during  the  week  of  February  26 
to  March  2,  1979.  the  Federal  agency 
filing  the  EIS,  the  name,  address,  and 
telephone  number  of  the  Federal 
agency  contact  for  copies  of  the  EIS. 
the  filing  status  of  the  EIS,  the  actual 
date  the  EIS  was  filed  with  EPA.  the 
title  of  the  EIS,  the  State(s)  and 
County(ies)  of  the  proposed  action 
and  a  brief  summary  of  the  proposed 
Federal  action  and  the  Federal  agency 
EIS  number  if  available.  Commenting 
entities  on  draft  EISs  are  listed  for 
final  EISs. 

Appendix  II  sets  forth  the  EISs 
which  agencies  have  granted  an  ex- 
tended review  period  or  a  waiver  from 
the  prescribed  review  period.  The  Ap- 
pendix II  includes  the  Federal  agency 
responsible  for  the  EIS.  the  name,  ad 
dress,  and  telephone  number  of  the 
Federal  agency  contact,  the  title, 
State(s)  and  County(ies)  of  the  EIS. 
the  date  EPA  announced  avallablity  of 
the  EIS  in  the  Federal  Rbgister  and 
the  extended  date  for  comments. 

Appendix  III  sets  forth  a  list  of 
EIS's  which  have  be&a  withdrawn  by  a 
Federal  agency. 

Appendix  IV  sets  forth  a  list  of  EIS 
retractions  concerning  previous  No 
tices  of  Availability  which  have  been 
made  because  of  procedural  noiKX)m- 
pliance  with  NEPA  or  the  CEQ  reg:ula 
tions  by  the  origliiating  Federal  agen- 
cies. 

Appendix  V  sets  f«rtib  a  list  of  re 
ports  or  additional  mippVanaokal  toifor 
mation  on  prerlouirty  filed  EIS's  "wtjioh 
have  been  made  available  U>  EPA  by 
Federal  agencies. 

Appendix  VI  sets  forth  oStkt&l  oor 
rections   which   have   been   oalkxJ   to 
EIPA's  attention. 

Dated:  March  7.  1979 

JosfTH  M.  McCabe, 
Acting  Director, 
Office  of  Federal  Acttvilns. 

Appkitdix  I 

nSS   riLKD   WITH    EPA    DDHIHG   THE   WEOi    OP 
FEBRUARY  3d  TO  MARCH  3,  i»79 

DtTARTUEirr  OP  ACRICtJLTUHE 

Contact:  Mr.  Barry  Flamm.  Coordinator. 
Environmental  Quality  ActlvlUes,  U.S.  De 
partraent  of  Agriculture.  Room  412A.  Wash 
ington.  DC  20250,  (202)  447-3965, 

Draft 

Essential  .-vgricultural  uses  of  natural  Kas. 
regulatory,  Ftbruary  26:  PropoBed  Is  the  de 
termination  of  essential  aKricultural  uses  of 
natural  gas  by  the  Secretary  of  Agriculture 
under  Section  401(c)  of  the  Natural  Gw; 
Policy  Act  of  1978  (NOPA).  This  decision 
will  determine  exactly  which  users  of  natu 
ral  gas  will  be  allowed  priority  use  under 
the  NGPA  after  application  for  such  au 


thority.  Five  sectors  which  include:  Food 
pr(Kessing.  fertilizers,  glass  containers.  Irri- 
gation, and  crop  drying,  account  for  95%  of 
the  interstate  gas  consumed  in  essential  ag- 
ricultural uses.  (EIS  Order  No.  90206.) 

FOREST  SERVICE 

Dn/l 

Cedars  Planning  Unit,  Clearwater  Nation- 
al Forest.  March  2:  Clearwater  and  Shosho- 
ne Counties.  Idaho.  Mar.  2:  Proposed  is  a 
land  management  plan  for  the  Cedars  Plan- 
ning Unit  in  Clearwater  and  Shoshone 
Counties.  Clearwater  National  Forest. 
Idaho.  TTie  preferred  plan  provides  a  full 
range  of  land  allocations  within  the  unit, 
from  optimum  timber  production  on  some 
management  units  to  a  wilderness  manage- 
ment imlt.  The  seven  alternatives  consid- 
ered range  from  a  maximum  production  of 
tangible  products  (wood  and  forage)  to  envi- 
ronmental preservation  (wilderness),  (EIS 
Order  No.  90238.) 

Final 

Snow  Bowl  Ski  Area  Proposal.  Coconino 
National  Forest,  Coconino  County,  Ariz., 
Pebruar>'  28:  This  proposal  descrll)es  six  al- 
ternatives for  the  further  development  of 
the  Snow  Bowl  Ski  Area  l(x»ted  in  the  Co- 
conino National  Forest.  Coconino  County. 
Arizona.  The  statement  also  discusses  an 
access  road  to  the  Snow  Bowl,  which  must 
coordinate  with  the  plan  for  the  ski  area. 
The  Snow  Bowl  is  a  777-acre  permitted  Ski 
area  which  was  discussed  in  the  final  EIS. 
San  Francisco  Peaks  land  use  plan  filed  in 
December  1972.  which  emphasized  winter 
sports  as  the  major  ase.  (USDA-FS-03-04- 
78  01.)  Comments  made  by:  USDA,  EPA, 
DOI.  AHP,  State  and  local  agencies,  groups 
and  individuals.  (EIS  Order  No.  90215.) 

Star  Planning  Unit,  Kootenai  National 
Forest.  Several  Counties,  Idaho:  Feb.  28: 
This  action  involves  the  Implementation  of 
a  revised  land  management  plan  for  the 
Star  planning  unit,  Troy  District,  Kootenai 
National  Forest,  located  in  Lincoln.  Mon- 
tana. Bonner,  and  Boundary  Counties, 
Idaho.  The  proposal  affects  approximately 
27.274  acres  of  national  forest  lands  that 
have  t>een  stratified  into  nine  management 
units  with  similar  resource  situations.  This 
plan  recognizes  the  recreation  potential 
along  the  Kootenai  River,  tangible  re- 
sources such  as  wood  fiber  and  intangible 
resources  such  as  esthetics.  Comments  made 
by:  DOI.  State  and  local  agencies,  groups, 
individuals  and  businesses.  (EIS  Order  No. 
90220.) 

Fremont  National  Forest,  Timber  Man- 
agement Plan.  Lake  and  Klamath  Counties. 
Oreg..  February  26:  Proposed  is  a  ten  year 
management  plan  for  the  Fremont  National 
Forest  in  Lake  and  Klamath  Coiuities, 
Oregon.  The  initial  annual  program  level 
proposes  to  harvest  66.50  million  board  feet. 
The  altemctives  consider:  (1)  intensive 
forest  management,  (2)  nonintenslve  plan 
with  no  change  in  annual  allowable  cut,  (3) 
low  investment,  and  (4)  intensive  manage- 
ment with  deviation  from  evenflow.  (USDA- 
FS  R-6-FES-)(ADM)-78-4).)  CommenU 

made  by:  EPA,  USDA.  DOI,  OEO.  HUD. 
State  and  local  agencies.  Groups,  individuals 
and  businesses.  (EIS  Order  No.  90207.) 

SOIL  CONSERVATION  SERVICE 

Final 

Rush  Creek  Watershed.  Fairfield.  Hock- 
ing, Perry.  Counties,  Ohio,  March  2:  Pro- 
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posed  is  a  project  for  watershed  protection, 
flood  prevention,  and  fish  and  wildlife  in 
Fairfield,  Hocking,  and  Perry  Counties, 
Ohio.  Planned  watershed  measures  (insist 
of  7  single-purpose  floodwater  retarding 
structures,  one  multipurpose  fish  and  wild- 
life and  floodwater  retarding  structure,  23.0 
miles  of  channel  work,  and  1.9  miles  of 
dikes.  (USDA-SCS-EIS-WS-<ADM)-77- 

2(F)-OH)  CommenU  made  by:  COE.  DOI, 
E:PA.  PERC,  State  agencies.  (EIS  Order  No. 
90229.) 

Big  Sandy  Creek  Watershed.  Trinity 
River,  Several  Cotmties.  Tex..  March  2:  Pro- 
posed is  a  w-atershed  plan  for  the  Big  Sandy 
Creek  Watershed  in  clay.  Jack,  Montague. 
Tarrant  and  Wise  Counties.  Texas.  The 
plan,  which  is  partially  completed.  Includes: 
1)  57  floodwater  retarding  structures.  2)  31 
grade  stabQlzation  structures.  3)  land  treat- 
ment measures  on  upland  soils.  4)  land  sta- 
bilization measures  or  area  land  treatment 
measures  on  825  acres  of  privately  owned 
land,  and  5)  stabilization  measures  on  1.455 
acres  of  the  LBJ  National  Grasslands. 
( USD  A  SCSEIS- WS-(  ADM  )-78-4  -( F)-TX ). 
Comments  made  by:  COE,  HEW,  USCG. 
USDA.  DOI.  EPA.  State  and  local  agencies. 
(EIS  Order  No.  90231.) 

C.S.  ARMY  CORPS  OP  ENGINEERS 

Contact:  Dr.  C.  Grant  Ash.  Office  of  Enn- 
ronmental  Policy.  Attn:  DAEN-CWR-P. 
Office  of  the  Chief  of  Engineers.  U.S.  Army 
Corps  of  Engineers.  1000  Independence 
Avenue.  SW..  Washington.  D.C.  20314.  (202) 
693-6795. 

Draft 

Big  Blue  Lake  Project.  Big  Blue  River, 
Construction.  Hancock  and  Rush  Counties, 
Ind..  March  1:  Proposed  is  the  (construction 
of  the  Big  Blue  Lake  Project,  a  multipur- 
pose project  on  the  Big  Blue  River  In  Han- 
C(x;k  and  Rush  Counties.  Indiana.  The  proj- 
ect will  provide  fl(x>d  control,  general  recre- 
ation, fish  and  wildlife  recreation,  and  water 
supply  storage.  When  completed  the  project 
will  create  a  2,898-acre  lake  and  conserva- 
tion pool  and  will  require  the  acquisition.  In- 
cluding flowage  easement,  of  about  8.900 
acrea  of  land.  Both  structural  and  nonstruc- 
tural measures  were  Included.  (Louisville 
District)  (EIS  Order  No.  90225.) 

Final 

Pillar  Point  Marina,  Regulatory  Permit. 
San  Mateo  County,  Calif.  February  2:  The 
San  Mateo  County  Hartwr  District.  El  Gra- 
nada. California  has  applied  for  a  permit  to 
develop  a  marina  at  the  north  end  of  Half 
Moon  Bay  near  the  conununitles  of  El  Gra- 
nada, Princeton  within  the  confines  of  the 
existing  breakwaters  built  in  1961.  The  proj- 
ect site  is  located  approximately  20  miles 
south  of  San  Francisco.  The  project  will  in- 
clude the  construction  of  new  rubble-mound 
breakwaters  inside  the  existing  breakwaters, 
enclosing  approximately  42  acres  of  water 
area.  The  new  breakwaters  would  have  a  pe- 
ripheral length  of  approximately  3,290  feet, 
providing  wave  and  surge  protection  «ithln 
the  boat  basins.  (San  Francisco  District). 
Comments  made  by:  DOC,  DOI,  EPA,  SUte 
and  local  agencies,  groups  of  Individuals. 
(EIS  Order  No.  90212.) 

Final 

Lake  Erie  Generating  Station.  Permit  Ap- 
plication. Chautauqua  County,  N.Y.,  March 
2:  Proposed  is  the  construction,  operation, 
and    maintenance    of    the    porposed    1700 
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megawatt,  fossil  fuel,  steam  generating  sta- 
tion.  Lake  Eric  (Generating  Station,  by  the 
Niagara  Mohawk  Power  Corporation  (Appli- 
cant) at  a  site  in  Pomfret  or  Sheridan,  New 
York.  The  proposed  generating  station  will 
utilize  two  low-sulfur,  western  coal-fired 
units  to  produce  steam  for  the  generation  of 
electric  power.  The  exhaust  steam  from  two 
turbine  generators  will  be  cooled  and  con- 
densed by  using  Lake  Erie  water  pumped  to 
the  plant  \ia  pipeline  and  circulated 
through  a  single  natural  draft  c(x>ling 
tower.  (Buffalo  District)  CommenU  made 
by:  EPA,  AHP.  USDA.  DOC,  DOE,  HEW. 
HUD,  DOI.  DOT.  GSA  (EIS  Order  No. 
90228.) 

Freeport  Harbor  Enlargement  and  main- 
tenance, Brazoria  County,  Tex.,  March  3: 
Proposed  is  the  enlargement  and  realign- 
ment of  an  existing  Federal  navigation  proj- 
ect located  in  Brazoria  County,  Texas.  Plan 
implementation  calls  for  deepening,  widen- 
ing, and  realigning  of  channels:  relocation 
of  a  U.S.  Coast  Guard  Station:  relocation  of 
an  existing  jetty:  realignment  of  the  Gulf  of 
Mexico  entrance  channel;  relocation  and  en- 
largement of  the  Brazosport  turning  basin: 
and  construction  of  a  new  upper  turning 
basin.  (Galveston  District).  CommenU  made 
by.  EPA.  DOC,  DOI.  DOT.  USCG.  USDA. 
IX)E,  AHP.  SUte  and  local  agencies.  (EIS 
Order  No.  90232.) 

Department  op  Commerce 

Contact:  Dr.  Sidney  R.  Galler,  Deputy  As- 
sistant Secretary  for  Environmental  Affairs. 
Department  of  Commerce.  Washington. 
D.C.  20230.  (202)  377-4335. 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Draft 

Precious  Coral  Fisheries.  Western  Pacific. 
FMP.  Pacific  Ocean.  March  3:  Proposed  is 
the  Implementation  of  a  fishery  manage- 
ment plan  for  three  species  of  precious 
corals  In  the  Western  Pacific  Region.  The 
management  measures  will  Include:  (1) 
catch  quotas.  (2)  a  minimum  size  for  pink 
coral  colonies,  (3)  establLshment  of  closed 
beds  or  refugia.  (4)  requirement  that  all 
coral  harvesting  be  done  under  permit,  and 
(5)  requirement  that  all  coral  harvesting  be 
done  under  permit  holders.  (EIS  Order  No. 
90239.) 

Final 

Port  Fourchon  Development  Plan.  Loan 
Approval  La  Fourche  County,  La..  March  3: 
The  proposed  action  is  approval  of  a  loan 
offer  to  the  greater  Lafourche  port  conunis- 
sion  to  fund  the  fourth  phase  of  a  multiport 
facility  to  accommodate  the  needs  of  fish- 
ing/seafood industry,  recreation/tourism  in- 
dustry, the  offshore  oil  industry  and  the 
Louisiana  Offshore  Oil  Port,  Inc.  (LOOP)  in 
Lafourche  Parish.  Louisiana.  These  actions 
will  Include  channel  dredging,  relocation 
and  maintenance  of  Belle  Pass  Entrance 
Channel,  stone  jetty  and  drainage  improve- 
menU.  dredging  and  stabilization  of  a  floa- 
tation canal,  and  construction  of  a  bulk- 
head. CommenU  made  by:  USDA.  DOC. 
COE.  DOI.  DOT.  USCG,  groups.  (EIS  Order 
No.  90233.) 

MARITIME  (X>MMISSION 

Final 

Tank  vessels  engaged  in  domestic  trade, 
programmatic,  February  28:  The  proposal  of 
this  statement  would  provide  assistance  in 
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the  coiwtTtKtioo  of  tank  v»*iieJ.s  in  the  gtiar- 
antee  of  ftnanria)  obligatiorw  'notes,  bonds, 
etc.!  ineludlng  interest,  that  are  obtained  in 
the  private  mhsket  by  U.S.  Otizens  for  the 
construction  of  f^fh  vessels  in  United  States 
Shipyards  under  Title  XI  Pinancin*.  The 
primary  purpose  of  the  program  us  to  pro- 
mote the  grc*th  and  modernization  of  the 
U.S.  Merchant  Marine  by  f  nabling  private 
owners  to  obla\Sk  lonp-term  financing  a.s  is 
available  to  the  largf r.  financially  stronger 
corporations.  iMA  EIS  7302  78051 -F.)  Com- 
menu  made  by:  DOE.  e:PA.  DOI.  State 
kRencies.  (EIS  Order  No  90216  ) 

ETVIRONMENTAL  PROTEfTION  AGENCY 

Contact:  Mr.  George  Penc«.  retiion  III. 
Curti.s  Buildinc.  6th  and  Walnut  Streets. 
Philadelphia.  Penrtsylvania  19106,  <215) 
597-4533 

Dnfl 

VrWT  Facilities.  H?.)io\«r  Co.  Phase  II 
Area.  Grant.  Hanovtr  Couniy.  Va..  March 
28;  Proposed  is  a  wa.ste'aater  treatment 
facililie.^  plan  for  Hanover  County.  Phase  II 
area.  Virjtinia.  The  area  has  been  divided 
info  sev»n  service  area  planning  iinit.s 
fSAPU  s).  the  alternatives  follow  three  sce- 
narios: 1)  Limited  Build  (LOCAL).  2>  .subre- 
L'ional.  and  3)  regjonaJ  <Areawidet  .solutions. 
Ijind  treatment  potential  is  incorporated 
i  ito  all  alternative.'.  The  alt»niaiives  are 
E'ouped  according  to  the  SAPU  »  .served  as 
ri>llows:  Limited  build  will  upurade  exi.sting 
systems,  subregional  will  involve  combina- 
t  ons  of  SAPUs  with  a  separate  system  for 
t  .ich  subretsion.  and  recional  which  will  in- 
•. '.Ive  sen. ice  to  the  nitire  Phase  II  area. 
(KIS  Order  No.  90213.) 

Contact;  Mr.  John  Hapan,  Region  IV.  345 
Courtland  Street.  NE .  Atlanta.  G«x>rina 
30308.  14041 257  745« 

Draft 

Lake  Apopka  R«.st oration  Project.  Grant. 
Lake  and  Oranpe  Counties.  Fla..  March  2: 
proposed  is  restoration  of  Lake  Apopka  lo- 
rrUed  in  Lake  and  Orange  Counties.  Florida. 
1  !ie  preferred  alternative  is  a  drawdown 
process  which  simulates  a  drought,  and  will 
ir.  olve  the  Installation  of  Coffer  Dams. 
.Access  Roads.  Pumping  Stations,  a  .settling 
'.\sin.  canals,  and  other  necevsary  facilities. 
.Monitoring  of  wat*>r  quality  and  bottom 
conditions  will  be  conducted  for  an  under- 
mined period  following  refill.  A  drawdown 
oi  Lake  Beauclair  will  follow  the  drawdown 
C  Lake  Apopka.  (EPA  904  978-027.)  (EIS 
Order  No.  90236  ) 

Contact.  Mr.  Clinton  Spofts.  Region  VI, 
First  International  Building.  1201  Elm 
bireet.  Dallas.  Texa.s  75270.  <214)  729-2716. 

Draft 

Vlstron  Petrochemical  Complex.  NDPES 
Permit.  Calhoun  County.  Tex..  February  28. 
Propased  is  a  NPDES  permit  for  wastewater 
discharge  from  the  VLstron  Petrochemical 
complex  into  the  Victoria  Barge  Canal.  Cal- 
houn County.  Texas.  The  complex  will  be 
located  on  a  2.  3  acre  site  and  will  consist  of 
a  barge  dock,  utility  system,  and  storage 
tanks;  at  full  operation  90.000  barrels  of 
high-sulfur  crude  oil  and  25  million  stand- 
ard cubic  feet  of  natural  gas  will  l>e  required 
dally.  Three  alternatives  are  Included.  'EIS 
Order  No.  90219.) 


NOTICES 


Final 

Lake\iew-  Wastewater  Trmtment  Facili- 
ties. Grant,  Baxter  County.  February  27; 
This  proposal  eon.sJd«irs  the  construction  of 
a  wastewater  treatment  (WWT)  plant  local' 
ed  in  Lakeview,  Baxt«-  County.  ArkansM. 
which  is  dfeslifned  to  serve  S.OOO  persons  at 
100  galloas'day  for  an  average  wasuwater 
flow  of  300.000  GPD  to  the  1995  design 
year.  The  collection  system  will  serve  the 
towns  of  LaJtevlew.  Edgewood  Bay.  Leisure 
Hills.  Bull  Shoals  St*t*  Park.  Lakeview  Rec- 
reation Area  and  the  Gaston  Road  Area. 
Several  alternatives  were  considered  Includ- 
ing no-action;  upgrading  one-site  disposal 
system;  construction  of  a  municipal  collec- 
tion and  treatment  system,  and  participa- 
tion in  a  regional  system.  Comments  made 
by:  AHP.  USDA,  DOC.  HEW,  DOI.  COE. 
FEA.  State  and  local  agencies,  groups,  indi- 
viduals and  businesses.  (EIS  Order  No. 
90311.) 

Ft3>DUL  Maritime  Commission 

Mr.  Paul  Gonzalez.  Chief.  Office  of  EnM- 
ronmental  Analysis.  Federal  Maritime  Com- 
mission. 1100  L  Street,  NW..  Washington. 
DC  20573.  (202)  523  5835. 

Find 

CombI  Line  Joint  S«T\ice  Auretment.s. 
Mo<llfication.  Atlantic  Ocean  Gulf  of 
Mexico  Foreign,  March  2:  Propowd  Is  the 
approval,  di-sapproval  or  modification  of  sev- 
eral agreements  under  combi  line  joint  serv- 
ice agreement.  This  agreement  pertains  to  a 
joint  service  which  operates  lighter  at)oard- 
shlp  (lash)  vessels  and  non-lash  vessels  be- 
tween US.  south  Atlantic  and  Gulf  port.s. 
Including  places  on  tributary  Inland  water 
ways,  and  ports  In  the  United  Kingdom' 
Erie  and  continental  Europe,  also  including 
places  on  tributary  Inland  waterways.  Under 
the  proposed  agreement  the  four  existing 
vessels  will  l)e  modified  to  Increase  their 
TEU  capacity  and  a  fifth  vessel  will  be 
added  Comments  made  by  DOI.  <EIS  order 
No.  90230.)  ' 

Defaiitment  or  HUD 

Contact:  Mr.  Richard  H.  Broun.  Director. 
Office  of  EnvlronmentAl  Quality.  Depart- 
ment of  Housing  .and  Urban  Develpment. 
451  7th  Street  SW..  Washington,  D.C.  20410. 
(202)755-6306. 
Draft 

Plankinton  House  and  North  Wins  Addi- 
tion. Milwa^ee  County.  Wis..  February  28: 
Proposed  l^lhe  clearaiKc  of  all  improve- 
ments on  urt>an  renewal  parcel  5-1  includ- 
ing the  demolition  of  the  Plankinton  House 
and  North  Wing  addition  'the  Ixst  n>maln- 
Ing  activity)  located  in  Milwaukee  County, 
Wisconsin.  The  alternatives  considered  are: 
il)  no  Federal  action.  (2)  project  as  pro- 
posed, and  (3)  with  modification.  Altenui,- 
tlve  3  Includes:  (1)  documentation  of  Plan- 
kinton House  prior  the  demolition,  or  (2)  re- 
moval and  transfer  of  portions  of  the  housie. 
or  (3)  demolition  of  the  north  wing  only. 
(HUD-RO5-EIS-79-04(D).)  (EIS  order  No. 
90205.) 
F  nal 

Northwood  HIIU  subdivision.  Shelby 
County.  Tenn.,  February  27:  Proposed  Is  the 
Northwood  Hills  736  unit  subdivision.  These 
units  will  be  mostly  single- family  with  some 
townhousc  units.  It  is  located  In  Northeast 
Shelby  County.  Tennessee.  It  Is  l<x»ted  In  a 
rapidly  growing  sector  of  Shelby  County, 
bounded  on  the  south  by  Egypt  Ccnual 


Road,  on  the  weat  by  We«t  Coleman  Road, 
on  the  north  by  Bolen  House  Road.'.,  and  on 
the  east  by  Bast  Coleman  Road.  The  pur 
pose  of  the  proposed  project  Is  the  develop- 
ment of  approxImatelT  228  4  acre*  of  unde- 
veloped land  to  a  large  planned  reiudfintial 
community  offering  only  one  ho(u4ng  tJTJe, 
the  single- family  detached  home.  (HUD- 
R04-EIS-77-29r.)  Comments  made  by 
DOC.  DOI.  USDA,  EPA.  TV  A,  FERC.  DOE. 
GSA.  State  and  local  agencies.  (EIS  order 
No  90209.) 

Final 

Southbrook  Addition  Subdivision.  Fort 
Worth.  Tarrant  County.  Tex..  March  1:  Pro 
posed  for  consideration  Is  an  application  for 
HUD  Home  Mortgage  Insurance  submitted 
by  Centennial  Homes,  Incorporated.  The 
sulxllvision  Involved,  Southbrook  will  rover 
approximately  123  acres  and  contain  about 
546  single  family  unlU  with  an  expected 
population  of  1,900,  The  project  is  located 
In  Fort  Worth.  Tarrant  County.  Texas. 
(HUD  RO«  EIS-79-4F)  Comments  made  by: 
AHP,  USDA,  COE.  VA.  State  and  local 
agencies.  (EIS  order  No,  90222) 

Paddock  Subdivision.  Harris  County.  Ten., 
March  2:  Proposed  Is  the  Issuance  of  HUD 
Home  Mortgage  Insurance  for  the  Paddock 
Subdivision  located  In  Hams  County. 
Texas.  When  completed,  the  subdivision, 
which  encompasses  approximately  850 
acres,  is  expected  to  consist  of  approximate 
ly  3.815  single  family  and  patio  homes  Also 
Included  as  part  of  the  project  are  shopping 
and  recreation  facilities.  (HUD-R06-E1S-9F- 
1979)  Comments  made  by:  EPA.  COE. 
USDA.  AHP,  DOT.  DOI.  State  and  local 
agencies.  (EIS  order  No.  90235.) 

Final 

Village  Park.  Walpahu.  Oahii  Island 
Honolulu  County.  Hawaii.  March  1:  Pro 
posed  is  the  issuance  of  HUD  Home  Mort 
gage  Insurance  for  the  Village  Park  Subdivi- 
sion, Walpahu.  Oahu  Island.  Hawaii,  The 
project  Is  located  on  316.4  acres  and  is  ex- 
pected to  house  an  estimated  6.540  people. 
Development  will  provide  1.445  single 
family  detached  units.  310  condominium 
units.  4,5  acres  of  commercial  land,  a  grade 
sch(x>l  and  2  parks.  The  balance  of  the  land 
remains  In  Gulch.  easemenU  or  unacces-sible 
land.  Alternative  site  designs  and  no  project 
are  considered.  (HUD-R09-EIS  78-6F,) 
Commenu  made  by:  DOT.  USDA.  USN. 
EPA.  DOC.  USAF,  GSA.  VA,  SUte  and  local 
agencies,  groups  and  biulnesscs.  (EIS  order 
No,  90153.) 

A  notice  of  availability  was  published  for 
the  above  statement  In  the  February  20. 
1979  Ftdsral  Rscism.  and  retracted  in  the 
March  5.  1978.  Federal  Register  for  rea- 
sons of  non-distribution.  The  statement  has 
been  reflled  with  the  comment  period  begin- 
ning en  March  1.  1979  and  ending  on  March 
30.  1979. 

Sbction  104<h> 

The  following  are  community  (Jevelop- 
ment  block  grant  statemenu  prepared  and 
circulated  directly  by  applicants  pursuant  to 
section  104(h)  of  the  1974  Housing  and 
Community  Development  Act.  Copies  may 
be  obtained  from  the  office  of  the  appropri- 
ate local  executive.  Copies  are  not  available 
from  HUD. 

Final 

Chelsea  Waterfront  Neighborhood  Revl- 
tallzatlon.  Suffolk  County.  Mass..  February 


28:  Proposed  Is  the  redevelopment  and  re- 
construction of  the  Chelsea  Naval  Hospital 
site  located  in  the  city  of  Chelsea.  Suffolk 
County.  Massachusetts.  The  program  In- 
cludes: (Da  waterside  public  park  of  26 
acres:  '2)  construction  of  1200  residential 
units  including  200  duplex  townhouses.  670 
midrlse  apartments.  300  subsidized  elderly 
apartments,  and  parking  for  700  cars;  (3)  a 
marina  for  250  boats  and  a  350  seat  restau- 
rant; and  (4)  200.000  square  feet  of  industrl 
al  use.  Comments  made  by:  HUD.  EPA. 
FAA.  COE.  DOI.  State  and  local  agencies, 
(EIS  Order  No,  90217.) 

Department  or  Interior 

Contact:  Mr,  Bruce  Blanchard,  Director. 
Environmental  Project  Review.  Room  4256. 
Interior  Bldg.  Department  of  the  Interior. 
Washington.  D.C,  20240.  '202)  343-3891. 


BUREAU  or  LAND  MANAGEMENT 
Draft 

Carbon  Basin  Area.  Coal  Leasing  Applies 
tion.  Carbon  County.  Wyo.,  February  27: 
Proposed  is  the  leasing  of  Federal  coal,  the 
granting  of  associated  rightsof-way  and 
special  land-use  permits,  for  an  area  of  ap 
proximately  15.494  acres  in  the  Carbon 
Basin  area.  Carbon  County.  Wyoming.  The 
lea.se  will  be  obtained  through  competitive 
bidding.  The  special  land-use  permits  in- 
volved: (D  one  railroad  spur.  (2)  one  tele- 
phone line.  (3)  one  access  road,  and  (4)  the 
relocation  of  a  county  road.  (EIS  Order  No, 
90208  1 

Final 

Palo  Verde-Devers  500kV  transmission 
line.  M'veral  counties,  in  Arizona  and  Cali- 
fornia. March  1:  The  proposed  action  Is  the 
construction  of  a  single-circuit  500  kV  trans- 
mLssion  line  from  the  Palo  Verde  nuclear 
generating  station  near  Buckeye,  Arizona  to 
Southern  California  The  transmission  line 
will  vary  between  235  and  265  miles  long  de- 
pending on  the  route  selected.  The  project 
includes  upgrading  one  substation,  adding 
to  telecommunication  sites  and  upgrading 
several  others  and  construction  of  new- 
access  roads  as  needed.  (FES-79-12.)  Com- 
ments made  by:  AHP.  COE,  USDA.  DOI. 
USCG.  State  and  local  agencies,  groups,  in- 
dividuals and  businesses.  (EIS  Order* No 
90224.) 

Star  Lake.  BistI  Regional  Coal.  RIght-of 
way.  McKinley  and  San  Juan  Countito  N. 
Mex„  March  I:  Proposed  is  the  issuance  of 
right-of-way  for  the  construction  and  oper- 
ation of  a  railroad  and  a  high  voltage  trans- 
mission line  to  .serve  the  coal  mining  in  the 
Star  Lake-BlstI  region.  McKinley  and  San 
Juan  Counties,  New  Mexico.  The  applicants 
are:  (1)  Star  Lake  Railroad  Company,  and 
(2)  the  Public  Service  Company  of  New- 
Mexico,  No  action,  partial  action  and 
pha.sed  development  are  considered  as  alter- 
natives. Also  included  Is  a  full  development 
scenario  and  a  transportation  alternative. 
(FES-79-11.)  CommenLs  made  by:  DOC. 
DOI.  AHP.  USDA.  EPA.  HEW.  DOE.  HUD. 
DLAB.  State  and  local  agencies,  groups.  In- 
dividuals, and  biLsines,scs.  (EIS  Order  No, 
90221) 

BUREAU  or  RECLAMATION 

Final 

Pecos  River  Basin  Water  Salvage  Project, 
several  counties  in  New-  Mexico  and  Texa.s. 
February  26:  The  proposed  project  Is  the 
continuation    of   a   phreatophyte    manage- 


NOTICES 

ment  program  consisting  of  the  selective 
clearing  of  saltcedar  from  the  flood  plain  of 
the  Pecos  River,  from  Santa  Rosa.  New- 
Mexico  to  Girvin.  Texas.  The  47,200  acre 
area  of  clearing  extends  through  Guada- 
lupe. De  Baca.  Chaves,  and  Eddy  Counties 
in  New  Mexico  and  through  Lorlng.  Reeves. 
Ward,  Crane,  and  Pecos  Counties  in  Texas. 
(FES-79-9.)  Comments  made  by:  AHP,  DOI. 
DOT,  EPA,  FERC.  USDA,  COE.  State  and 
local  agencies,  groups  and  individuals,  (EIS 
Order  No.  90203.) 

GEOLOGICAL  SURVEY 


Final 

Spring  Creek  Mine.  Mining  Reclamation. 
Permit  Big  Horn  Horn  County,  Mont..  Feb- 
ruary 28:  Proposed  is  a  surface  mining  and 
reclamation  plan  for  the  Spring  Creek 
Mine.  Big  Horn  County.  Montana,  submit- 
ted by  the  Spring  Creek  Coal.  Company. 
The  company  proposes  to  open  a  new  mine, 
complete  with  plant,  loading  facilities,  haul 
and  access  roads,  and  railroad  spur,  extend- 
ing northwest  from  the  Decker  Mine.  An  es- 
timated 243  million  tons  of  Iow--sulfur  coal 
would  be  removed  from  an  area  of  about 
1.850  acres  within  the  4.420-acre  permit 
area.  (FES-79-10,)  Comments  made  by: 
AHP.  FERC.  USDA.  HEW.  COE.  HUD.^ 
DOI.  State  and  local  agencies  groups  and 
buslne.sses.  (EIS  Order  No.  90218) 

Department  or  Justice 

Contact:  Mr.  Lois  Schiffer.  Chief.  General 
Litigation.  Land  and  Natural  Resources  Di- 
vision. Department  of  Justice.  Washington. 
DC.  20530.  (202)  633-2704. 

Draft 

Federal  Detention  Center.  Construction. 
Tucson.  Pima  County.  Ariz..  March  2:  Pro- 
posed is  the  construction  of  a  new-  Federal 
detenetion  center  in  Tucson,  Pima  County. 
Arizona.! The  complex  wiU  contain  a  gross 
area  of  Approximately  40.000  square  feet  of 
low  profile  buildings,  on  a  40  acre  site.  The 
facility  will  house  approximately  200  Feder- 
al prisoners  and  will  be  master  planned  for 
possible  future  expansion  to  house  350. 
(BOP-TUC-Z21.)  (EIS  Order  No.  90240.) 

Pennsylvania  Avenue  Development 
Corporation 

ConUct:  Mr.  W.  Anderson  Barnes,  Execu- 
tive Director.  Pennsylvania  Avenue  Devel- 
opment Corporation.  425  13th  Street.  N.W.. 
Suite  1148.  Washington.  D.C.  20004. 

Final  Supplement 

Market  Square.  Archives  and  Record  Serv- 
ice Annex,  District  of  Columbia,  March  2: 
This  statement  supplements  a  final  EIS 
filed  In  September  1974.  Proposed  is  the 
construction  of  a  National  Archives  and 
Records  Senice  Annex  In  the  Market 
Square  Area  of  Pennsylvania  Avenue. 
Northwest,  in  the  District  of  Columbia.  The 
structure  will  encompass  approximately  1.3 
million  square  feet.  The  annex  will  include 
research,  office,  storage,  exhibit  and  dining 
areas  in  addition  to  a  theater  and  a  tunnel 
connecting  it  to  the  archives  building.  This 
document  contains  comments  and  responses 
only.  CommenU  made  by:  DJUS.  DCOL. 
TREA.  DOI.  EPA.  local  agencies,  businesses, 
(EIS  Order  No.  90241.) 

Department  or  Transportation 

Contact:  Mr.  Martin  Convisser.  Director. 
Office  of  Environmental  Affairs.  U.S.  De- 
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partment  of  Transportation.  400  7th  Street. 
S.W..  Washington.  D.C,  20590.  (202)  426- 
4357. 

rEDERAL  aviation  ADMINl,STRATION 

Draft 

Albany  County  Airport.  Extension  of 
Runway  1-19.  Albany  County.  N.Y..  March 
2:  Proposed  arc  improvements  for  the 
Albany  County  Airport  located  in  Albany 
County.  New-  York.  The  project  will  involve: 
(1)  extension  of  runway  1-19.  (2)  relocation 
and  modification  of  approach  lighting 
system,  (3)  extension  and  modification  of 
parallel  runway,  (4)  modification  of  drain- 
age facilities.  (5)  relocation  of  the  modifica- 
tion of  drainage  facilities.  (6)  relcx^tion  of 
the  instrument  landing  system  glide  slope 
mast  and  other  navigational  aids,  and  (7) 
aquisition  of  11  acres  of  land.  Six  alterna- 
tives are  considered.  (EIS  Order  No.  90237.) 

rEDERAL  HIGHWAY  ADMINISTRATION 

Draft 

1-85.  Charlotte  Bypass.  NC-273  to  US,  29/ 
NC-49.  Gaston  and  Mecklenburg  Coiuities. 
N.C..  February  26:  Propo.sed  is  the  upgrad- 
ing of  approximately  15,6  miles  of  existing 
1-85  through  Charlotte  from  NC-273  In 
Gaston,  County  to  the  U.S.  29/NC-49  con- 
nector in  Macklenburg  County,  all  within 
North  Carolina.  The  proposed  improve- 
ments consist  of  w-idening  the  existing  road- 
way from  four  to  six  lanes  and  reconstruct- 
ing all  deficient  interchanges  and  struc- 
tures. The  alternatives  considered  include: 
(1)  Mass  transit.  (2)  a  reduced  facility  con- 
cept, (3)  the  major  design  alternative,  and 
(4)  do  nothing.  (FHWA-NC-EIS-78-03-D.) 
(EIS  Order  No.  90204.) 

Draft 

Mary  Clark  Expressway.  Construction. 
Berkeley  and  Charleston,  SC.  March  I: 
Proposed  is  the  construction  of  the  Mary 
Clark  Expressway  in  Berkeley  and  Charles- 
ton Counties,  South  Carolina,  from  Virginia 
Avenue  Easterly  across  the  Cooper  and 
Wando  Rivers  to  a  terminus  at  either  the 
U.S.  17  bypass  or  U.S.  17  at  Mt.  Pleasant. 
The  four-lane  freeway  segment  would  be 
built  entirely  on  new  location  and  would 
provide  direct  service  between  the  North 
Charleston  and  Mt,  Pleasant  areas  In 
Charleston  County  and  including  the 
Thomas  and  Daniel  Lsland  areas  of  Berkeley 
County.  The  proposed  freeway  will  be  ap- 
proximately nine  miles  in  length.  (FHWA- 
SC-EIS-79-01-D.)  (EIS  Order  No.  90226.) 

Final 

Death  Valley  Road,  CA-168  to  Death 
Valley  National  Monuments,  Inyo  County. 
Calif.,  February  26:  Proposed  is  the  Im- 
provement of  Death  Valley  Road,  RSW658. 
which  extends  about  62.4  miles  from  CA- 
168  near  Big  Pine  to  the  northern  boundary 
of  Death  Valley  National  Monument  near 
Ubehebe  Crater  In  Inyo  County,  California. 
Plans  call  for  the  pavement  of  portions 
which  are  now  gravel,  realignment  of  Isolat- 
ed sectioas.  and  upgrading  of  the  roadway 
to  increase  safety.  The  project  will  displace 
44  acres  of  vegetation  and  wildlife,  and  will 
increase  noise,  litter  and  secondary  air  pol- 
lution. '(FHA-CA-EIS-77-03-F.)  CommenU 
made  by:  DOT.  COE.  USDA.  DOI.  State 
agencies,  groups.  (EIS  Order  No.  81243.) 

A  notice  of  availability  was  published  for 
the  above  statement  In  the  December  4. 
1978.  Federal  Register,  and  retracted  in  the 
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January  8.  1979.  Federal  Recistex  for  rea- 
sons of  non-distribution.  The  statement  has 
been  reflled  with  the  comment  period  l>egln- 
nlng  February  26.  1979.  and  ending  on 
March  27.  1979. 

Final 

Elkader  Bypass.  Iowa  13.  Clayton  County. 
Iowa.  February  27:  The  propost-d  project  In- 
volves the  Improvement  of  a  segment  of 
Iowa  13  in  Clayton  County  In  northeast 
Iowa.  The  proposed  improvement  provides 
for  a  two-lane  facility  for  a  length  of  ap- 
proximately 2.4  miles.  This  statement  stud- 
ies four  allngments.  including  three  reloca- 
tions and  one  reconstruction  of  the  existing 
Iowa  13.  Alternates  are:  (1)  T»o-lane  facility 
following  present  alignment,  (2)  two  lane 
ea.stem  bypass,  proceeding  northeast.  re- 
Joining  existing  alignment.  (3)  two  lane  par- 
tial bypass,  proceeding  north,  rejoining 
Iowa  13.  and  (4)  two-lane  bypass  paralleling 
alternate  2.  (FHWA-IOWA-EIS-78  02  F.) 
Comments  made  by:  DOI.  EPA.  USDA. 
HUD.  COE.  DOT.  State  and  local  agencies, 
groups.  (EIS  Order  No.  90210.) 

TN-42.  Algood  Bypass  to  the  Livingston 
Bypass.  Overton  Counties.  Tehn.,  March  1: 


NOTKES 

Proposed  is  the  construction  of  SUte  Route 
42  in  Putnam  and  Overton  Counties.  Ten- 
nessee. The  13-mile  project  begins  at  the 
proposed  Algood  Bypass  and  extends  in  a 
northeasterly  direction  on  new  location  to 
south  of  the  Uvlngston  Bypass.  Plans  call 
for  construction  of  a  4-lane  divided  highway 
on  a  minimum  right-of-way  width  of  250 
feet  utilizing  various  proposed  typical  road- 
way sections.  (FHWA-TN-EIS-76-06-F.) 
Comments  made  by:  DOI.  HUD.  DOT.  EPA. 
USDA.  TVA.  local  agencies.  (EIS  Order  No. 
90227.) 

Final 

Northfield-Winiamsto»-n  Highway.  VT-12 
to  1-89.  Orange  and  Washington  Counties. 
Vt..  March  2:  The  proposed  action  is  the  re- 
construction of  approximately  2.6  miles  of 
the  existing  Northfield-WiUiamstown  High- 
way. Washington  and  Orange  Counties  from 
a  point  on  Vermont  Route  12  in  the  Hamlet 
of  South  Northfleld,  and  extending  easterly 
to  the  1-89  interchange.  The  proposed  im- 
provement is  a  two-lane  highway  and  each 
of  the  proposed  alternate  routings  utilize 
portions  of  existing  right-of-way  as  well  re- 
quiring some  new  rlghtof  way.  Also  includ- 


ed in  this  proposal  is  realigning  and  widen- 
ing of  a  short  segment  of  VT-12  at  ite  inter- 
section with  the  proposed  facility.  (FHWA- 
VT-E1S-78-02-F.)  Comments  made  by:  DOI, 
EPA.  HUD.  SUte  agencies.  (EIS  Order  No. 
90234.) 

Draft  SuppUment 

Primary  Highway  Extension,  1-95  to  Wil- 
mington, several  counties  in  North  Carolina. 
February  28:  This  statement  supplements  a 
draft  nS  filed  in  November  1977  concern- 
ing the  extension  of  1-40  from  Raliegh  to 
Wilmington.  North  Carolina.  This  state- 
ment is  concerned  with  the  portion  of  the 
project  t)etween  the  proposed  terminus  of  I- 
40  and  1-95  near  Benson  to  Wilmington. 
The  four-lane  facility  would  extend  for  a 
distance  of  91.5  miles,  with  full  access  con- 
trol. Alternatives  Include:  (1)  No  build  with 
improvemenU  to  existing  facilities,  (2)  an 
expressway,  and  (3)  eight  freeway  construc- 
tion location  alternatives,  the  project  will 
pan  through  the  counties  of  Johnston. 
Sampson.  Dublin.  Pender  and  New  Hanover. 

(FHWA-NC-EIS-77-07-DS.)  (EIS  Order  No. 
90214.) 


EIS  s  Filed  Dvrinc  the  Week  or  Februaky  26  to  March  2.  1979 
(SutemenI  TlUe  Indrx-By  SUte  and  County) 


State 


County 


Status 


Statement  title 


Acceaion  Na      Date  filed      Orig.  Agency 


Arizona ~...j- Snerml 

Coconino 

Plm* 

Arliansas Baxter 

Atlantic  Ocean — _ ~ - 

California. -..  Several 

Inyo 

San  Mateo . 


District  of  Columbia.. 


Florida.. 


Uke.. 


Final Palo    VerdelVvers    SOOKV    TransmlMlon 

Unr. 
Pinal Snow   Bowl  Ski   Arra  Proposal.  Coconino 

NF. 
, Draft Federal    Detention   Center.   Construction. 

Tucaon. 
Final Lakevlew    WaKtewat«r   Treatment    Pscill- 

tles.  Grant. 
Final Combl    Line    Joint    Service    Asreementi. 

Modification. 
Final Palo    Verde  Devers    JOOKV    Transmission 

Une. 
Final Death  Valley  Road.  CA..  IM  TO  D.  Valley 

Nat  1  Mon. 

Final Pillar  Point  Marina.  Rrculstory  Permit 

„....  Supple Marlcet  Square.  Archive*  and  Record  Serv- 
ice Annex. 

Draft Lake  Apopks  Realorallon  Project.  Orant... 

Draft Lake  Apopka  Restoration  Project.  Grant... 


Orange. 

ForoiKn  final Combl    Une    Joint    8er\1ce    Aareemenw. 

Modification. 
Combl    Une    Joint    Service    Agreementa. 

Modincatlon. 

Honolulu Final _.  Village  Park.  Wslpauhu.  Oahu  Uland 

Several Final Star  Planning  Dnll.  Kootenai  NF — 

Clearwater Draft Cedars  Plannlnt  Unit.  Clearwater  NF _.. 

Shoshone _ Draft Cedars  Plannlnt  Unit.  Clearwater  NF 

Hancock _ Draft Big  Blue  Lake  Project.  Big  Blue  River. 

Construction. 
Rush Draft „.  Big   Blue  Lake  Project.  Big  Blue  River, 

Construction. 

nayton Final Elkader  Bypass.  Iowa  13 

Lafourche Final Port   Pourchon  Development  Plan.  Loan 

Approval. 
Suffolk Final Chelsea  Waterfront  Nelchborhood  Revltal- 

tiatlon. 
Big  Horn ~  Final Spring  Creek  Mine,  Mining/Reclamation, 

Permit. 

Several Final Pecos  River  Basin  Water  Salvage  Project.-. 

McKlnley Final Star  Lake.  BistI  RegloiuU  Coal.  Right  of- 

way. 
San  Juan Final Star  lake.  BistI  Regional  Coal.  Right-of- 
way. 


Gulf  of  Mexico - -  Final . 


Hawaii 
Idaho.. 


Indiana 

Iowa 

Louisiana  ~.. — 

Massachusetts.. 

Montana -... 

New  Mexico 


New  York - Albany —  Draft.. 

Chautauqua Final ... 

North  Carolina 


Ohio 


...  Albany    County    Airport.    Extension    of 

Runway  1-19. 
....  Lake  Erie  Generating  Station.  Permit  Ap- 
plication. 
Several Supple Primary  Highway  Extension.  I-M  to  Wil- 
mington. 

Gaston „ Draft I-gS.  Charlotte  Bypass.  NC-273  to  OA  »/ 

NC-49. 

Mecklenburg.- Draft I-«5.  Charlotte  Bypass.  NC-a7S  to  OA  Jf/ 

NC-49. 

Fairfield Pinal Rush  Creek  Watershed 

Hocking Pinal Rush  Creek  Watershed 

Perry Final Rush  Creek  Watershed 
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90334 

9031S 
90340 
903II 
90330 
90334 
•1343 
90313 


9033S 
90336 
90330 

90330 

90153 
90330 
90339 
9033S 
9033S 

9033S 

90310 
90333 

90311 

90318 

90303 
90331 

90331 

90337 

90338 

•0314 


•0304 

•0339 
•0339 


03-01 -7« DOI 

03  38  79 USDA 

03  03-79 DJUS 

03-37-79 EPA 

034)3  79 PMC 

03-01-79 DOI 

03  36  79 DOT 

03  37-79 COE 

90341     .. 

03  03-79 PAIX; 

03-03-79 EPA 

03-03  79 EPA 

0303-79 PMC 

03  03  79 FMC 

03-01-79 HUD 

03-38-79 USDA 

03-03  79 USDA 

OS-03-79 USDA 

03-01-79 COE 

03-01-79 COE 

03-37-79 DOT 

03-03-79 DOC 

03-38-T* HUD 

03-38-79 _.  DOI 

03-36-79 DOI 

03-01-79 DOI 

03-41-79 DOI 

03-03-7^ DOT 

03-03-79 COE 

03-38-79 DOT 

«S-3»-7t DOT 

03-36-7^ DOT 

03-03-79 „  USDA 

03-03-79 USDA 

0»-«S-7* USDA 
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Bute 


County 


Sutus 


Statement  title 


Accession  No.      Date  filed 


Orig.  Agency 
No. 


Oregon . 


Pacific  Ocean 

Programmatic 

RfKulatory 

South  Carolina... 


Klamath pinal . 


Lake Final . 


Tennessee . 


Fremont  National  Forest.  Timber  Manage- 
ment Plan. 
Fremont  National  Forest.  Timber  Manage- 
ment Plan. 

•- Draft Precious  Coral  Fisheries.  Western  Pacific. 

PMP. 

- Final Tank  VesseU  Engaged  In  Domestic  Trade ... 

Draft Essential  Agricultural  Uses  of  Natural  Gas. 

Berkeley _ Draft Mary  Clark  Expressway.  Construction 

Charleston Draft Mary  Clark  Expressway.  Construction 

Overton Final TN-43.    Algood    B}-pass    the    Livingston 

Bj-pass. 

Puthk" Final TN-42.    Algood    Bypass    the    Livingston 

Bypass. 


Tt-.<cas . 


Shelby Pinal 

Several Pinal 

Several Final 

Brazoria Final 


Calhoun Draft 


Harris. 


Tarrant Final 


Northwood  Hills  Subdivision 

Pecos  River  Basin  Water  Salvage  Project.... 

Big  Sandy  Creek  Watershed.  Trinity  River. 

Preeport  Harbor  Elnlargement  and  Mainte- 
nance. 

Vistron  Petrochemical  Complex.  NDPES 

Permit. 
Pinal Paddock  Subdivision 


Addition    Subdivision.    Fort 


VTmont .... 

Virginia  

Wis.-onstn.. 
Wyoming... 


Orange „ Pinal 

Washington Final 

Hanover Draft 

Milwaukee Draft 


Carbon . 


Southbrook 

Worth. 

Northfleld  Williamstown,  VT-12  to  1-89 

Northfleld-Williamstown.  VT-12  to  1-89 

WWT   Facilities.    Hanover   Co.    Phase    II 

Area  Grant. 

Plankinton  House  and  North  Wing  Addi- 
tion. 

Draft Carbon  Basin  Area.  Coal  Leasing  Applica- 
tion. 


90207  02-26-79 USDA 

90207  02-26-79 USDA 

90239  03-02-79 DOC 

90216  02-28-79 DOC 

90206  02-26-79 USDA 

90226  03-01-79 DOT 

90226  03-01-79 DOT 

90227  03-01-79 DOT 

90227  03-01-79 DOT 

90209  02-27-79 HITD 

90203  02-26-79 DOI 

90231  03-02-79 USDA 

90232  03-02-79 COE 

90219  02  28-79 EPA 

90235  03-02-79 HUD 

90222  03-01-79 HUD 

90234  03-02-79 DOT 

90234  03-02-79 DOT 

90213  02-28-79 EPA 

90205  02-26-79 HUD 

90208  02  27-79 DOI 


Appendix  II.— £ifension  Waiver  of  Reviev  Periods  on  EIS's  Filed  With  EPA 


Federal  agency  contact 


Title  of  EIS 


Filing  status/accession  No. 


Date  notices 

of  availability 

published  in 

"Federal 

Register" 


Waiver/ 
extension 


Data  review 
termination 


None. 


Appendix  in.— EIS's  Filed  With  EPA  Which  Have  Been  Officially  Withdrawn  by  the  Originating  Agency 


Federal  agency  contact 


Title  of  EIS 


Filing  status/accession  No. 


Date  notice 
of  availability 
published  in         Date  of 
"Federal         withdrawal 
Register" 


Dcpurnaarr  or  TaufSPorrATioN  / 

Mr  Martin  Convisser.  Director.  Office  of  Environmental  Pn\son  Valley  Parkway  Draft Piled  with        01/31/79 

Affairs  U.S.  Department  of  Transportation.  400  7th  Extension,  AI.-79.                                                               - ePA.  Mav 

Street.  S  W..  Washlngtoa  D.C.  20590.  (202)  426-4387.  g  i^. 


Appendix  IV —Notice  of  Official  Retraction 


Federal  agency  conta 


Title  of  EIS 


Statiis/nimnber 


Date  notice 

published  in 

•Federal 

Register" 


HeaM>n  for  retracUon 


None. 


ApraMD: 


«  V.—AvaiUbility  of  Reports/Additional  Information  Relating  to  EIS's  Previously  Filed  With  EPA 


Federal  agency  contact 


Title  of  report 


Date  made  available  to  EPA 


Acces-sion  No. 


None. 


Appendix  VI.— Official  Correction 


Federal  agency  contact 


TiUe  of  EIS 


Filing  status/accession  No. 


Date  notice 

of  availability 

published  in 

"Federal 

Register" 


Correction 


None. 
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[1505-01   Ml 

ENVIRONMENTAL  PROTECTION 
AGENCY  I 

IFRL  1064  8:  OPP-180n2Fl 
USE  OF  FERRIAMICIDE  IN  MISSISSIPPI 

Correction 

In  FR  Doc.  79-5742  appearing  at 
page  11111  in  the  issue  for  Tuesday. 
February  27.  1979.  on  page  11113  in 
the  third  column  the  last  full  sentence 
in  the  first  full  paragraph  should  be 
replaced  by  the  following: 

However,  the  Mississippi  Authority 
has  reported  the  results  of  field  trials 
conducted  in  Florida  and  Mississippi 
in  1977.  using  aerial  applicatiorKal  one 
pound  per  acre.  The  Florida  field 
trials  resulted  in  a  90'^c  mound  reduc- 
tion; the  Mi.ssissippi  field  trials  result- 
ed in  an  87. 2*^,  mound  reduction. 


16730-01  Ml 
FEDERAL  MARITIME  COMMISSION 

(Docket  No.  79-111 

DEL  MONTE  CORP.  v.  MATSON  NAVIGATION 
CO. 

Filing  of  Complaint 

Notice  is  hereby  given  that  a  com- 
plaint filed  by  Del  Monte  Corporation 
against  Matson  Navigation  Company 
was  served  March  2.  1979  The  com- 
plaint alleges  that  respondent  has  re- 
fused to  pay  lor  lo.ss  and  damage  to 
complainant's  cargo  while  paying  simi- 
lar claims  to  others,  in  violation  of  46 
U.S.C.  81?'c)  (section  14  Fourth  (c)  of 
the  Shipping  Act.  1916). 

Hearing  in  this  matter,  if  any  is 
held,  shall  commence  on  or  before 
September  2.  1979.  The  hearing  shall 
include  oral  testimony  and  cross-exam- 
ination in  the  discretion  of  the  presid- 
ing officer  only  upon  a  proper  showing 
that  there  are  genuine  issues  of  mate- 
rial fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affida- 
vits, depositions,  or  other  documents 
or  that  the  nature  of  the  matter  in 
issue  is  such  that  an  oral  hearing  and 
cross-examination  are  necessary  for 
the  development  of  an  adequate 
record. 

Francis  C.  Hurney. 
Secretary. 

CFR  Doc.  79-7244  Filed  3-9-79;  8:45  amj 


[6210-01-Ml 

FEDERAL  RESERVE  SYSTEM 

FINANCIAL  PRIVACY  ACT 

Withdrawal  of  Proposed  Statomant  of 
Customor  Right* 

AGENCY;  The  Board  of  Governors  of 
the  Federal  Reserve  System. 

ACTION:  Withdrawal  of  Proposed 
Statement  of  Customer  Rights  under 
the  -Right  to  Financial  Privacy  Act  of 
1978." 

SUMMARY:  By  Act  of  Congress,  ap- 
proved March  7,  1979.  section  1104(d) 
of  Pub.  L.  95-630.  the  "Right  to  Finan- 
cial Privacy  Act  of  1978."  has  been  re- 
pealed. 

Accordingly,  on  behalf  of  the  Board 
of  Governors,  I  hereby  withdraw  the 
Board's  Propcsed  statement  setting 
forth  customers"  financial  privacy 
rights,  published  for  comment  on  Feb- 
ruary 2.  1979  (44  FR  6770). 

As  a  consequence  of  the  repeal  of 
section  1104(d),  the  Act  no  longer  re- 
quires the  Board  to  prepare  a  general 
statement  of  customer  rights,  and  no 
longer  requires  financial  institutions 
to  notify  their  customers  of  the.se 
rights  under  the  new  law. 

The  Act  continues  to  require  Federal 
agencies  to  notify  customers  about 
certain  rights  under  the  financial  pri- 
vacy law  in  ten  different  instances. 
Thus,  repeal  of  the  section  1104(d)  re- 
quirements does  not  appear  to  impair 
protections  that  the  new  law  gives  to 
cu.stomers  of  financial  iastitutions. 

Theordore  E.  Allison, 
Secretary  of  the  Board. 

March  7.  1979. 

[FRDoc.  79-7412rUed«  9  79;8:45ainJ 


[1610-01-Ml 

GENERAL  ACCOUNTING  OFFICE 

REGULATORY  REPORTS  REVIEW 
Rocoipt  of  Roport  Prepotol 

The  following  request  for  clearance 
of  a  report  intended  for  use  in  collect- 
ing information  from  the  public  was 
received  by  the  Regulatory  Reports 
Review  Staff.  GAO.  on  March  6.  1979. 
See  44  U.S.C.  3512  (c)  and  (d).  The 
purpose  of  publishing  this  notice  in 
the  Federal  Register  is  to  inform  the 
public  of  such  receipt. 

The  notice  includts  the  title  of  the 
request  received;  the  name  of  the 
agency  sponsoring  the  proposed  collec- 
tion of  information;  the  agency  form 
numt>er.  if  applicable;  and  the  fre- 
quency with  which  the  information  is 
proposed  to  be  collected. 

Written  comments  on  the  proposed 
NRC  request  are  invited  from  all  in- 
terested persons,  organizations,  public 
Interest  groups,  and  affected  business- 


es. Because  of  the  limited  amount  of 
time  GAO  has  to  review  the  proposed 
request,  comments  (in  triplicate)  must 
be  received  on  or  before  March  30, 
1979,  and  should  be  addressed  to  Mr. 
John  M.  Lovelady,  Assistant  Director, 
Regulatory  Reports  Review,  United 
States  General  Accounting  Office, 
Room  5106,  441  G  Street.  NW,  Wash- 
ington, DC  20548. 

Further  information  may  be  ob- 
tained from  Patsy  J.  Stuart  of  the 
Regulatory  Reports  Review  Staff,  202- 
275-3532. 

Nuclear  Regulatory  Commission 

The  NRC  requests  an  extension 
without  change  clearance  of  the  rec- 
ordkeeping and  reporting  require- 
ments in  10  CFR  Part  40.  Domestic  Li- 
censing of  Source  Material.  This  part 
of  NRC's  regulations  establishes  pro- 
cedures and  criteria  for  the  issuance  of 
licenses  to  receive  title  to,  receive,  pos- 
sess, use.  transfer,  or  deliver  source 
material  and  establishes  and  provides 
for  the  terms  and  conditions  upon 
which  the  Commission  will  issue  such 
licenses.  Section  40.61  specifies  the 
overall  record  retention  requirements 
applicable  to  source  material  licensees 
for  cases  in  which  retention  periods 
are  not  otherwise  specified  in  the  reg- 
ulations. Section  40.64(b)  requires  that 
certain  licensees  file  an  annual  inven- 
tory report  of  source  material.  Section 
40.64(c)  requires  reports  to  be  filed 
with  the  Commission  In  the  event  that 
an  unlawful  diversion  or  attempted  di- 
version of  specified  quantities  of 
source  material  occurs.  Section  40.65 
requires  certain  licensees  to  submit 
semi-annual  reports  of  the  quantities 
of  radioactive  materials  released  to  un- 
restricted areas.  The  NRC  estimates 
that  approximately  400  licensees  are 
affected  by  these  requirements  and 
that  the  burden  for  section  40.61  aver- 
ages 40  minutes  annually;  for 
§  40.64(b)  burden  averages  2  hours  an- 
nually; for  §  40.64(c)  burden  averages  2 
hours  annually;  and  for  §  40.65  burden 
averages  5  hours  per  report. 

Norman  F.  Heyl, 
Regulatory  Rei>orts 
Review  Officer. 
tPR  Doc.  79-7305  Filed  3-9-79;  8:45  am] 


[6820-25-M] 

GENERAL  SERVICES 
ADMINISTRATION 

AUTOMATED    DATA    AND    TELECOMMUNICA- 
TIONS SERVICE,  ADP  PROCUREMENT 

MMting 

Notice  Is  hereby  given  that  the  Gen- 
eral Services  Administration  (GSA) 
will  sponsor  a  public  workshop  to  dis- 
cuss its  Draft  Remote  Terminal  Emu- 
lation handbooks  (formerly  referred  to 


as  Guidance  Dociunents)  on  Wednes- 
day, April  25,  1979.  from  8:30  a.m.  to 
12  noon  at  the  GSA  Central  Office 
Auditorium  at  18th  and  F  Streets 
NW..  Washington.  D.C. 

Background.  Remote  terminal  emu- 
lation is  a  benchmarking  technique 
that  can  be  used  to  test  the  perform- 
ance of  a  teleprocessing  (TP)  comput- 
er system  that  would  be  impractical  to 
test  with  the  total  planned  network  of 
computers,  terminal  devices,  and  data 
communication  facilities.  GSA  is  pre- 
paring a  Federal  Procurement  Regula- 
tion (FPR)  and  two  handbooks  that 
will  (1)  restrict  when  and  how  Federal 
agencies  can  use  emulation  during 
competitive  ADP  procurements  and 
(2)  specify  the  emulation  capabilities 
that  ADP  vendors  should  possess  to 
qualify  to  bid  on  most  Federal  TP 
system  procurements.  The  handbooks 
are: 

(1)  Use  of  Remote  Terminal  Emula- 
tion in  Federal  ADP  System  Procure- 
ments, and 

(2)  Remote  Terminal  Emulation 
Specifications  for  Federal  ADP 
System  Procurements. 

An  agency  that  issues  a  request  for 
proposal  after  the  effective  date  of  the 
FPR  (and  the  accompanying  hand- 
books) may  disqualify  any  vendor  that 
does  not  provide  the  emulation  capa- 
bilities specified  in  the  handbooks  and 
required  by  the  agency,  except  under 
extraordinary  circumstances.  Howev- 
er, an  agency  may  not  require  a 
vendor  to  provide  more  emulation  ca- 
pabilities than  specified  in  the  hand- 
books. The  anticipated  effective  date 
is  September  1979. 

Purpose  of  meeting.  The  workshop 
will,  serve  as  a  forum  to  brief  the 
public  on  the  two  Remote  Terminal 
Emulation  handbooks,  to  receive  com- 
ments, and  to  answer  questions  con- 
cerning the  handbooks.  The  workshop 
is  open  to  the  public,  but  attendance 
may  be  limited  depending  upon  availa- 
ble space. 

General  informatioru  Individuals 
and  organizations  desiring  copies  of 
the  draft  handbooks  or  needing  addi- 
tional information  pertaining  to  the 
workshop  should  submit  their  requests 
to:  General  Services  Administration 
(CCD).  Washington,  D.C.  20405.  Attn: 
Mr.  Gerald  W.  Findley.  Director,  Spe- 
cial Projects  Staff,  Telephone  (202) 
566-1076. 

Dated;  February  27,  1979. 

Prank  J.  Carr, 
Commissioner,  Automated  Data 
and  Telecommunications  Service. 

IFR  Doc.  79-7299  Filed  3-9-79:  8:45  am] 
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[1505-01-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drvg  Adminisfrotien 

CDocket  No.  76N-0249] 

•UCLIZINE  HYDROCHIOIIOE 

Fin«l  Order  en  Objectient  and  Request  for  a 
Hearing  Regarding  Approval  ef  Supplement 
fal  New  Drug  Application 

Correction 

In  FR  Doc.  79-1739  appearing  at 
page  4012  in  the  issue  for  Friday.  Jan- 
uary 19.  1979,  make  the  following  cor- 
rection: On  page  4012.  in  the  last 
column,  under  the  heading.  FOR 
FURTHER  INFORMATION  CON- 
TACT", the  telephone  number  given 
should  be    (301-443-4020) '. 


[1505-01-M] 

(Docket  No.  78N-03111 

DRUGS  FOR  VETERINARY  USE;  DRUG 
EFFICACY  STUDY  IMPLEMENTATION 

Nitrofurazone  Topical  Preporotiont 

Correction 

In  FR  Doc.  79-1837  appearing  at 
page  4014  in  the  issue  for  Friday.  Jan- 
uary 19.  1979.  make  the  following  cor- 
rections: 

(1)  On  page  4014.  in  the  middle 
column,  under  the  heading.  ■DATE". 
substitute  "July  18.  1979"  for  "July  30. 
1979". 

(2)  On  page  4015.  in  the  last  column, 
in  the  2nd  full  paragraph,  in  the  4th 
line,  substitute  "July  18.  1979"  for 
"July  30.  1979". 


[4110-84-M] 

Public  Health  Service 

HEALTH  SERVICES  ADMINISTRATION 

Statement  ef  Organization,  Function!,  and 
Delegotiont  of  Auttterity 

Part  H.  Chapter  HS  (Health  Services 
Administration)  of  the  Statement  of 
Organization.  Functions,  and  Delega- 
tions of  Authority  for  the  Department 
of  Health.  Education,  and  Welfare  (39 
FR  10463,  March  20.  1974,  as  amended 
most  recently  at  43  FR  37764,  August 
24,  1978)  is  amended  to  reflect  the 
transfer  of  the  legislative  function 
from  the  Office  of  Program  Develop- 
ment to  the  Division  of  Policy  Devel- 
opment within  the  Bureau  of  Commu- 
nity Health  Services. 

Section  HSB,  Organization  and 
Functions,  is  amended  as  follows: 
Under  the  Bureau  of  Community 
Health  Services  (HSP)  make  the  fol- 
lowing changes: 


( 1 )  Delete  Item  5  from  the  functional 
statement  for  the  Office  of  Program 
Development  (HSP13)  and  renumber  6 
as  5. 

(2)  Amend  the  functional  statement 
for  the  Division  of  Policy  Develop- 
ment (HSPG)  by  adding  the  following 
sentence:  ";  and  (3)  coordinates  the  de- 
velopment of  the  BCHS  Legislative 
Program." 

Dated:  March  2.  1979. 

L.  David  Taylor, 
Acting  Assistant  Secretary 
/or  Management  and  Budget 

[FR  Doc.  79-7397  Piled  3-9-79:  8:45  am] 


[1505-01-M) 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  ef  the  Secretary 

[Docket  No.  79-543) 

ASSISTANT  SECRETARY  FOR  HOUSING- 
FEDERAL  HOUSING  COMMISSIONER 

Delegation  ef  Authority 

Correction 

In  FR  Doc.  79-5321  appearing  at 
page  10554  in  the  i.ssue  for  Wednes- 
day, February  21.  1979.  the  last  word 
of  the  sixth  line  of  this  authority  dele- 
gation, which  now  reads  "Agricultur- 
al" should  read  "Architectural". 


[4210-01 -M  J 

[Docket  No.  D-79-546] 

ACTING  AREA  MANAGER,  DETROIT  AREA 
OFFICE,  REGION  V 

Detignotion  and  Delegation  ef  Authority 

AGENCY:  Department  of  Housing 
and  Urban  Development.  Region  V. 

ACTION:  Designation  and  delegation 
of  authority. 

SUPPLEMENTARY  INFORMATION: 
Designation  of  Acting  Area  Manager- 
Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Area  Manager  during 
the  absence  of  the  Area  Manager,  with 
all  the  powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Area 
Managers:  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Area 
Manager  unless  all  officials  listed 
before  him  in  this  designation  are  un- 
available to  act  by  reason  of  absence 
or  vacancy  in  the  position: 

1.  The  Deputy  Area  Manager. 

2.  The  Director  of  Housing. 

3.  The  Area  Counsel. 
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4.  The  Director,  Community  Plan- 
ning &  Development. 

EFFECTIVE  DATE:  This  designation 
and  delegation  shall  be  effective  as  of 
October  31,  1978. 

Stephen  W.  Brown. 
Area  Manager, 
Detroit  A  rea  Office. 

(FR  Doc.  79-7340  PUed  3-9-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  D-79-547] 

ACTING  AREA  MANAGER,  REGION  IV 
(ATLANTA) 

Designation  for  Atlanta  Area  Offic* 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Designation. 

SUMMARY:  Updates  the  designation 
of  officials  who  may  serve  as  Acting 
Area  Manager  for  the  Atlanta  Area 
Office, 

EFFECTIVE  DATE:  October  12,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  A.  Milbum.  Jr..  Director. 
Management  and  Budget  Division. 
Office  of  Regional  Administration. 
Atlanta  Regional  Office.  Depart- 
ment of  Housing  and  Urban  Devel- 
opment. Room  213.  1371  Peachtree 
Street.  N.E..  Atlanta.  Georgia  30309. 
404-881-2584. 

Designation  of  Acting  Area  Manager 
FOR  Atlanta  Area  Office 

Each  of  the  officials  appointed  to 
the  following  positions  is  designated  to 
serve  as  acting  Area  Manager  during 
the  absence  of.  or  vacancy  in  the  posi- 
tion of.  the  Area  Manager,  with  all  the 
powers,  functions,  and  duties  redele- 
gated or  assigned  to  the  Area  Man- 
ager. Provided,  that  no  official  is  au- 
thorized to  serve  as  Acting  Area  Man- 
ager unless  all  officials  listed  before 
him/her  in  this  designation  are  un- 
available to  act  by  reason  of  absence 
or  vacancy  in  the  position: 

1.  Deputy  Area  Manager. 

2.  Director,  Housing  Division. 

3.  Director,  Community  Planning 
and  Development  Division. 

4.  Area  CounseL 

5.  Director,  Fair  Housing  and  Equal 
Opportunity  Division. 

This  designation  supersedes  the  des- 
ignation effective  June  18.  1978.  (43 
FR  3986.  September  7.  1978). 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1.  1978.  (36  FR  3389.  Feb- 
ruary 23.  1971).) 


This  designation  shall  be  effective  as 
of  October  12.  1978. 

William  A.  Hartman.  Jr.. 
Area  Manager, 
Atlanta  A  rea  Office. 
A.  Russell  Marane. 
Regional  Administrator, 
Region  IVlAtlanta). 

[FR  Doc.  79-7341  FUed  3-9-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  D-79-548] 

CARIBBEAN  AREA  OFFKX 

Detignatien  and  Delegation  of  Authority 

SECTION  A.  Designation  of  Acting 
Area  Manager.  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Area 
Manager  during  the  absence  of.  or  va- 
cancy in  the  position  of.  the  Area 
Manager,  with  all  the  powers,  func- 
tions and  duties  redelegated  or  as- 
signed to  the  Area  Manager:  Provided, 
that  no  official  as  authorized  to  serve 
as  Acting  Area  Manager  unless  all  offi- 
cials listed  before  him/her  in  this  des- 
ignation are  unavailable  to  act  by 
reason  of  absence  or  vacancy  In  the 
position: 

1.  The  Deputy  Area  Manager. 

2.  The  Director.  Administrative 
Management  Division. 

3.  The  Director.  Housing  Division. 

4.  The  Director.  Community  Plan- 
ning and  Development  Division. 

5.  The  Area  Counsel. 

Effective  Date.  This  designation  and 
delegation  shall  be  effective  as  of  Jan- 
uary 4.  1979. 

Thomas  Applebt. 
Regional  Administrator, 
New  York  Regional  Office. 

[FR  Doc.  79-7342  FUed  3-9-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  D-79-545] 

DESIGNATION  OF  AUTHORITY 

AGENCY:  Department  of  Housing 
and  Urban  Development,  Region  I. 

ACTION:  Designation  of  Authority- 
Order  of  Succession. 

SUMMARY:  This  document  desig- 
nates the  order  of  succession  to  the 
position  of  Acting  Regional  Adminis- 
trator, in  the  absence  of  the  Regional 
Administrator  and  the  Deputy  Region- 
al Administrator. 

EFFECTIVE  DATE:  July  28,  1978. 

SUPPLEMENTARY  INFORMATION: 
During  any  period  when,  by  reason  of 
absence  or  disability,  neither  the  Re- 
gional Administrator  nor  the  Deputy 
Regional  Administrator  Is  available  to 
exercise  the  powers  and  perform  the. 
duties  of  the  Regional  Administrator, 
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appointees  to  the  positions  listed 
below  are  authorized  to  act  as  Region- 
al Administrator  and  exercise  all  the 
powers,  functions  and  duties  assigned 
to  or  vested  in  the  Regional  Adminis- 
trator. However,  no  official  shall  act  as 
Regional  Administrator  until  all  of  the 
appointees  listed  before  such  official's 
title  in  this  designation  are  unable  to 
act  by  reason  of  absenre.  disability  or 
vacancy  in  office. 

1.  Director.  Office  of  Regional  Hous- 
ing. 

2.  Regional  Counsel. 

3.  Director.  Office  of  Regional  Ad- 
ministration. 

4.  Director.  Office  of  Regional  Com- 
munity Planning  and  Development. 

5.  Director.  Office  of  Regional  Fair 
Hou.sing  and  Equal  Opportunity. 

This  designation  supersedes  the  des- 
ignation effective  January  2.  1975. 

Issued    at     Boston.     Massachusetts. 
July  28.  1978. 

Edward  T.  Martin. 
Regional  Administrator,  Region 
I.  Department  of  Housing  and 
Urban  Development. 

[FR  Doc.  79-7339  Filed  3-9-79;  8:45  am] 


[4310-84-Ml 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Monogamant 

(F-14883-A) 

ALASKA 

Alaika  Nativ*  Claim*  S«l«cMan 

On  November  19.  1974.  Kwethluk  In- 
corporated, for  the  Native  village  of 
Kwethlult.  filed  selection  application 
F- 14883- A  under  the  provisions  of  Sec. 
12(a)  of  the  Alaska  Native  Claims  Set- 
tlement Act  December  18.  1971  (85 
Stat.  688.  701.  43  U.SlC.  1601,  1611(a) 
(Supp.  V.  1975)).  for  the  surface  estate 
of  lands  located  in  the  Kwethluk  area. 

As  to  the  lands  described  below,  the 
application  is  properly  filed  and  meets 
the  requirements  of  the  Alaska  Native 
Claims  Settlement  Act  and  of  the  reg- 
ulations issued  pursuant  thereto. 
These  lands  do  not  include  any  lawful 
entry  perfected  under  or  being  main- 
tained in  compliance  with  laws  leading 
to  acquisition  of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  described  lands, 
selected  pursuant  to  Sec.  12(a).  aggre- 
gating approximately  131.463  acres,  is 
considered  proper  for  acquisition  by 
Kwethluk  Incorporated  and  is  hereby 
approved  for  conveyance  pursuant  to 
Sec.  14(a)  of  the  Alaska  Native  Claims 
Settlement  Act: 

Seward  Meridian.  Alaska  (Unsurveyed) 

T.  6  N..  R.  67  W.. 
Sees.  4  and  5.  all: 
Sees.  8  and  9,  all; 


Sees.  16  and  17.  aU: 

Sees.  20.  21  and  22.  ail: 
Sees.  27  and  28.  all: 
Sec.  31.  all: 
Sec.  34.  all. 

Containing  approximately  8.309  acres. 

T.  7  N..  R.  67  W.. 
Sec.  1,  all: 
Sec.  2.  excluding  Native  allotment  F-17072 

Parcel  C: 
Sees.  3  to  7.  inclusive,  all: 
Sees.  11  and  12.  all: 
Sees  17  to  20.  inclusUe.  all: 
Sees.  28.  29  and  30.  all: 
Sees.  32  and  33.  all. 

Containing  approximately  11.307  acres. 

T.  8  N..  R.  67  W.. 
Sees.  5  to  9.  inclusive,  all: 
Sees.  17  to  20.  inclusive,  all: 
Sees.  29.  30  and  31.  all: 
See.    32.    excluding    Native    allotment    F- 

029105  Parcel  B; 
Sees.  33  to  36.  Inclusive,  all. 

Containing  approximately  10.660  acres. 

T.  6  N..  R.  68  W.. 
Sees.  1  to  9.  inclusive,  all: 
Sec.    10.   excluding   Native   allotment    P- 

17216: 
Sees.  11  to  14.  inclusive,  all: 
Sec.    15.  excluding   Native  allotmenU  F- 

17050  Parcel  B  and  F-17216: 
Sec.  16.  all: 
Sees.  22  and  23.  all: 
See.    24    excluding    Native    allotment    F- 

19254  Parcel  B: 
Sec.   25.  excluding  Native  allotments  F- 

16016  and  F-17204  Parcel  B; 
See.  26.  all: 
Sec.  35.  all: 
See.   36.  excluding  Native  allotments  F- 

16016  and  F-16008  Parcel  A. 

Containing  approximately  14.  027  acres. 

T.  7  N.  R.  68W.. 
Sees.  1  and  2.  all: 
See.  3.  excluding  Native  allotment  P-17212 

Parcel  B: 
Sees.  4  to  7.  inclusive,  all: 
Sec.    8.    excluding    Native    allotments   F- 

17221  Parcel  B.  F- 17210  Parcel  C  and  F- 

17222: 
See.    9.    excluding    Native    allotment    F- 

17222: 
Sec.    10.    excluding   Native   allotment   P- 

17212  Parcel  C: 
Sees.  11  and  12.  all: 
See.    13.   excluding   Native   allotment   F- 

16015: 
Sees.  14  and  15.  all: 
Sec.   16.  excluding  Native  allotments  F- 

17214  Parcel  A  and  F-17057  Parcel  A: 
Sec.    17.   excluding   Native   allotment   F- 

17214  Parcel  A: 
See.    18.   excluding    Native   allotment    F- 

17072  Parcel  B; 
Sec.   19.  excluding  Native   allotments  F- 

17061  Parcel  A.  P-16807  Parcel  B  and  F- 

16803: 
Sec.   20.  excluding  Native  allotments  F- 

16803.   F-17214   Parcel   A   and   F-n015 

Parcel  A: 
See.   21.  excluding  Native  allotments  P- 

17214  Parcel  A  and  F-16013  Parcel  A; 
Sees.  22  to  27.  inclusive,  all: 
Sec.    28.   excluding   Native   allotment   F- 

16724  Parcel  C:      ' 
Sees.  29  to  36.  inclusive,  all. 

Containing  approximately  21.655  acres. 


T.  8  N..  R.  68  W., 
Sees.  1  to  18.  inclusive,  all; 
Sec.    19.   excluding  Native  allotment  F- 

17099  Parcel  B; 
Sees.  20  to  27.  inclusive,  all; 
Sec.   28.  excluding  Native  allotments  P- 

19262  Parcel  A  and  P-17099  Parcel  A; 
Sec.   29.  excluding  Native  allotments  F- 

19262  Parcel  A  and  F-17211: 
Sec.  30.  excluding  Native  allotments  P- 

17099  Parcel  B.  P-19262  Parcel  B,  P- 

025345  Parcel  B.  F- 17073  Parcel  A  and 

P-17060  Parcel  B; 
Sec.   31,   excluding   Native  allotment  F- 

17212  Parcel  D; 
See.  32,  excluding  Native  allotments  F- 

17212  Parcel  D  and  F-17211; 
See.  33,  excluding  Native  allotments  P- 

17073  Parcel  B,  P-17212  Parcel  A  and  P- 

16009; 
Sees.  34,  35  and  36,  all. 

Containing  approximately  21.769  acres. 

T.  9  N..  R.  68  W.. 

See.  22.  excluding  the  Kuskokuak  Slough 

and  Native  allotments  F- 16595  and  F- 

16592; 
Sec.  23.  excluding  the  Kuskokuak  Slough 

and  Native  allotments  F-16592; 
Sees.  24.  25  and  26.  excluding  the  Kusko- 
kuak Slough; 
Sec.  27.  excluding  the  Kuskokuak  Slough 

and  Native  allotment  P-17220  Parcel  B; 
Sec.  28,  excluding  the  Kuskokuak  Slough 

and  Native  allotment  F-13380: 
Sec.  29.  excluding  the  Kuskokuak  Slough; 
Sec.  30.  excluding  the  Kuskokuak  Slough 

and  Native  allotment  P- 17206  Parcel  B; 
Sec.  31,  excluding  the  Kuskokuak  Slough 

and  Native  allotment  F-17080: 
Sec.  32.  excluding  the  Kuskokuak  Slough 

and  Native  allotments  F-17080  and  P- 

17214  Parcel  B; 
Sec.  33.  excluding  the  Kuskokuak  Slough; 
Sec.  34.  all; 
Sec.  35.  excluding  the  Kuskokuak  Slough 

and  Native  allotments  P-17213,  F-17069 

and  F-17215; 
Sec.  36,  excluding  the  Kuskokuak  Slough 

and  Native  allotments  F-17069  and  F- 

17215. 

Containing  approximately  7,030  acres. 

T.  7  N..  R.  69  W.. 
Sec.  1.  all; 
See.  2,  excluding  Native  allotment  F-16182 

Parcel  A: 
See.  3,  excluding  Native  allotment  F-17219 

Parcel  A; 
Sec.   11,  excluding  Native  allotments  F- 

16181   Parcel  A.  F-16481   Parcel  B.  F- 

17607  and  F-16182  Parcel  B; 
Sec.   12.  excluding  Native  allotments  F- 

17050  Parcel  C  and  P- 17052  Parcel  B; 
Sec.    13,   excluding  Native   allotment   F- 

17210  Parcel  B. 

Containing  approximately  3,217  acres. 

T.  8  N..  R.  69  W., 
Sec.    1,    excluding    Native    allotment    P- 

17207; 
Sec.  2,  excluding  the  Kuskokuak  Slough; 
Sec.  3,  excluding  the  Kuskokuak  Slough 

and  Native  allotment  F-17214  Parcel  B; 
Sec.  4,  excluding  the  Kuskokuak  Slough, 

Tract  C  of  U.S.  Survey  No.  4221  and 

Native  allotmenU  F-17221  Parcel  A,  F- 

16481  Parcel  A,  P-17057  Parcel  B  and  F- 

17072  Parcel  A; 
Sec.  5,  excluding  the  Kuskokuak  Slough, 

Tracts  A,  C  and  D  of  U.S.  Survey  No. 

4221    and    Native    aUotments    F-17054 


Parcel  B.  F-17050  Parcel  A  and  F-17070 
Parcel  A; 

Sec.  6,  excluding  the  Kuskokwim  River, 
Kuskokuak  Slough,  Tracts  A,  B  and  D 
of  U.S.  Survey  No.  4221  and  Native  allot- 
ments F-17054  Parcel  B,  F-17076  Parcel 
A.  F-17218  Parcel  C.  F-17219  Parcel  B 
and  P-13559  Parcel  A; 

Sec.  7,  excluding  the  Kuskokuak  Slough 
and  Native  allotments  F- 13559  Parcel  A, 
P-17060  Parcel  A  and  F-19257  Parcel  A; 

Sec.  8.  aU; 

Sec.  9,  excluding  Native  allotments  F- 
17072  Parcel  A,  P-17210  Parcel  A  and  P- 
19256  Parcel  B; 

Sees.  10  and  11,  excluding  the  Kuskokuak 
Slough  and  Native  allotment  F-16483 
Parcel  B; 

See.  12,  excluding  the  Kuskokuak  Slough 
and  Native  allotments  F-17207.  F-17217 
Parcel  A  and  F-17206  Parcel  A; 

Sec.  13,  excluding  the  Kuskokuak  Slough 
and  Native  allotment  F-17066  Parcel  B; 

See.  14.  excluding  the  Kuskokuak  Slough 
and  Native  aUotments  F-16724  Parcel  B 
'     andF-13611; 

See.  15.  excluding  the  Kuskokuak  Slough 
and  Native  allotments  F-13611.  F-17053 
and  F-17204  Parcel  A; 

Sec.  16,  excluding  Native  allotments  F- 
18289  Parcel  B  and  F-17217  Parcel  B; 

Sec.   17.  excluding  Native  allotments  F- 

17217  Parcel  B,  F-17076  Parcel  B  and  P- 
17067  Parcel  A; 

Sec.    18,   excluding   Native   allotment   F- 

17055: 
Sec.    19,   excluding  Native  allotment  F- 

19260; 
Sec.  20,  excluding  Native  allotments  F- 

13781  Parcel  B  and  F-19260; 
Sec.   21.   excluding   Native   allotment  F- 

13781  Parcel  B; 
Sec.  22.  excluding  the  Kuskokuak  Slough 

and  Native  allotment  P-17053; 
Sec.  23,  excluding  the  Kuskokuak  Slough 

and  Native  allotments  F- 17067  Parcel  B, 

P-17205,  F-13781  Parcel  A  and  P-17052 

Parcel  A; 
Sec.    24,   excluding   Native   allotment  F- 

17059  Parcel  A; 
Sec.   25,  excluding  Native  allotments  P- 

14189.  P-025345  Parcel  B  and  F-17078 

Parcel  A; 
Sec.   26,   excluding   Native   allotment   F- 

17054  Parcel  A; 
Sec.  27,  aU; 
Sec.   28,   excluding  Native  allotment  F- 

17015  Parcel  C; 
Sec.  29,  excluding  Native  allotments  F- 

19260  and  F-13781  Parcel  B: 
Sec.   30,   excluding  Native  allotment  F- 

19260; 
Sees.  31,  32  and  33,  all; 
Sec.   34,   excluding  Native  allotment  F- 

17219  Parcel  A; 
Sec.   35,   excluding  Native  allotment  F- 

17218  Parcel  B; 
Sec.  36,  all. 

Containing  approximately  17,878  acres. 

T.  9  N.,  R.  69  W., 
Sees.  25  and  26,  excluding  the  Kuskokwim 

River, 
Sec.  27,  all;  I 

Sec.  34,  all; 
Sec.  35.  excluding  the  Kuskokwim  River 

and  Native  allotment  F- 17079; 
See.  36,  excluding  the  Kuskokuak  Slough 

and  Native  allotment  F-17050  Parcel  A. 

Containing  approximately  2,905  acres. 
T.  8  N.,  R.  70  W.. 


/ 
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Sec.  1,  excluding  the  Kiiskolro'im  River 
and  Native  allotment  F  l3So8  Parcel  A: 

Sees.  2  an  3.  excluding  Uie  Kiiskokwtm 
River 

Sec.  4.  excluding  the  Ku.skokwim  River 
and  Church  Slough; 

Sec.  9.  excluding  the  Kusliokwira  River. 
Church  Slough,  Tupuknuk  Slough  and 
Native  allotment  F- 17051  Parcel  B; 

Sec.  10.  excluding  the  Kuskokwim  River. 
Tupuknuk  Slough  and  Native  allot- 
menu  F  13111.  F-17056  Parcel  B.  P- 
19256  Parcel  A  and  F-02.'i345  Parcel  A: 

Sec.  11.  excluding  the  Kuskokwim  River. 
Kuskokiiak  Slough  and  Native  allot- 
ments P  13111.  P- 13556  Parcel  A.  P- 
17019  Parcel  A  and  P- 17074  Parcel  A; 

Sec.  12.  excluding  the  Kuskokwim  River. 
Kufkokuak  Slough  and  Native  allot- 
ments F- 17074  Parcel  A.  F- 13558  Parcel 
A.  F-18288  Parcel  A  and  P-19257  Parcel 
A; 

Sec.  13.  excluding  the  Kuskokuak  Slough 
and  Native  allotment  P- 17074  Parcel  B: 

Sec.  14.  excluding  the  Kuskokuak  Slough: 

Sec.  15.  excluding  Native  allotment  F- 
17075; 

Sec.  16.  excluding  the  Tupuknuk  Slough; 

Sec.  21.  excluding  the  Tupuknuk  Slough; 

Sees.  23  and  23.  all; 

Sec.  24.  excluding  Native  allotment  F- 
17074  Parcel  B; 

Sees.  25.  26  and  27.  all: 

Sec.  28.  excluding  Native  allotment  F- 
17056  Parcel  A; 

Sees.  33  to  36.  inclusive,  all. 

Containing  approximately  12.706  acres. 
Aggregating  approximately  131.463  acres. 

The  conveyance  issued  for  the  sur- 
face estate  oA  the  lands  described 
above  shall  c/ontain  the  following  res- 
cnations  to /he  United  States: 

1.  The  subsurface  estate  therein,  and 
all  rights,  privileges,  immunities  and 
appurtenances,  of  whatsoever  nature, 
accruing  unto  said  estate  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18,  1971  (85  Stat.  688. 
704;  43  U.S.C.  1601.  1613(f)  (Supp.  V. 
1975)):  and 

2.  Pursuant  to  Sec.  17(b)  of  the 
Alaska  Native  Claims  iSettlement  Act 
of  December  18.  1971  (85  Stat.  688. 
708;  43  U.S.C.  1601,  161S(b)  (Supp.  V. 
1975)),  the  following  public  easements, 
referenced  by  easement  identification 
number  (EIN)  on  the  easement  maps 
in  case  file  F-14883-EE.  are  reserved 
to  the  United  States  and  subject  to 
further  regulation  thereby: 

a.  (EIN  2  L)  A  streamside  easement 
twenty-five  (25)  feet  in  width  upland 
of  and  parallel  to  the  ordinary  high 
water  mark  on  all  banks  and  an  ease- 
ment on  the  entire  bed  of  the  Kweth- 
luk  River  from  the  point  of  tidal  influ- 
ence in  Sec.  4,  T.  8  N..  R.  69  W., 
Seward  Meridian,  upstream  to  Sec.  1. 
T.  5  N.,  R.  68  W.,  Seward  Meridian. 
Purpose  is  to  provide  for  public  use  of 
waters  having  highly  significant  pres- 
ent recreational  use. 

b.  (EN  11  C4)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  in  Sec.  10,  T.  6  N.,  R.  68  W.. 
Seward  Meridian,  on  the  left  bank  of 


the  Kwethluk  River.  The  site  is  one 
(1)  acre  In  size  with  an  additional 
twenty-five  (25)  foot  wide  easement  on 
the  bed  of  the  river  along  the  entire 
waterfront  of  the  site.  The  site  is  for 
camping,  staging,  and  vehicle  use. 

c.  (EIN  13  C)  The  right  of  the 
United  States  to  enter  upon  the  lands 
hereinatiove  granted  for  cadastral,  ge- 
odetic or  other  survey  purposes  is  re- 
served, together  with  the  right  to  do 
all  things  necessary  in  connection 
therewith. 

d.  (EIN  14  C)  A  continuous  linear 
easement  twenty-five  (25)  feet  in 
width  upland  of  and  parallel  to  the 
mean  high  tide  line  in  order  to  provide 
access  to  and  along  the  marine  coast- 
line and  use  of  such  shore  for  pur- 
poses such  as  beaching  of  watercraft 
or  aircraft;  travel  along  the  shore,  rec- 
reation and  other  similar  uses.  Devi- 
ations from  the  waterline  are  permit- 
ted when  specific  conditions  so  re- 
quired, e.g..  impassable  topography  or 
waterfront  ot>struction.  This  easement 
is  subject  to  the  right  of  the  owner  of 
the  servient  estate  to  build  upon  such 
easement  a  facility  for  public  or  pri- 
vate purposes,  such  right  to  be  exer- 
cised reasonably  and  without  undue  or 
unnecessary  interference  with  or  ob- 
struction of  the  easement.  When 
access  along  the  marine  coastline  ease- 
ment is  to  be  obstructed,  the  owner  of 
the  servient  estate  will  be  obligated  to 
convey  to  the  United  States  an  accept- 
able alternate  access  route,  at  no  cost 
to  the  United  States,  prior  to  the  cre- 
ation of  such  obstruction. 

These  reser\'atlons  have  not  been 
conformed  to  the  Departmental  ease- 
ment policy  announced  March  3,  1978, 
and  published  as  final  rulemaking  on 
November  27.  1978,  43  FR  55326.  Con- 
formance will  be  made  at  a  later  date 
in  accordance  with  the  terms  and  con- 
ditions of  the  agreement  dated  August 
23,  1978  between  the  Secretary  of  the 
Interior,  Calista  Corporation  and 
Kwethluk  Incorporated. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming 
the  boundary  description  of  the  lands 
hereinabove  granted  after  approval 
and  filing  by  the  Bureau  of  Land  Man- 
agement of  the  official  plat  of  survey 
covering  such  lands; 

2.  Valid  existing  rights  therein,  if 
any.  including  but  not  limited  to  those 
created  by  any  lease  (including  a  lease 
issued  under  Sec.  6(g)  of  the  Alaska 
Statehood  Act  of  July  7.  1958  (72  Stat. 
339,  341;  48  U.S.C.  Ch.  2,  Sec.  6(g) 
(1970))).  contract,  permit,  right-of-way 
or  easement,  and  the  right  of  the 
lessee,  contractee,  permittee  or  grant- 
ee to  the  complete  enjoyment  of  all 
rights,  privileges  and  benefits  thereby 
granted  to  him.  Further,  pursuant  to 
Sec.  17(b)(2)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December 
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18.  1971  (85  Stat.  688;  43  U.S.C.  1601) 
(Supp.  V,  1975).  any  valid  existing 
right  recognized  by  said  act  shall  con- 
tinue to  have  whatever  right  of  access 
as  is  now  provided  for  under  existing 
law; 

3.  Requirements  of  Sec.  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act 
of  December  18,  1971  (85  Stat.  688. 
703;  43  U.S.C.  1601.  1613(c)  (Supp.  V. 
1975)).  that  the  grantee  hereunder 
convey  those  portions,  if  any.  of  the 
lands  hereinabove  granted,  as  are  pre- 
scribed in  said  section;  and 

4.  The  terms  and  conditions  of  the 
agreement  dated  August  23,  1978,  be- 
tween the  Secretary  of  the  Interior, 
Calista  Corporation  and  Kwethluk  In- 
corporated. A  copy  of  the  agreement 
shall  be  attached  to  and  become  a  part 
of  the  conveyance  document  and  shall 
be  recorded  therewith.  A  copy  of  the 
agreement  is  located  In  the  Bureau  of 
Land  Management  easement  case  file 
for  Kwethluk  Incorporated,  serialized 
F-14883-EE.  Any  person  wishing  to 
examine  this  agreement  may  do  so  at 
the  Bureau  of  Land  Management. 
Alaska  State  Office.  701  C  Street.  An- 
chorage, Alaska. 

Kwethluk  Incorporated  is  entitled  to 
conveyance  of  138,240  acres  of  land  se- 
lected pursuant  to  Sec.  12(a)  of  the 
Alaska  Native  Claims  Settlement  Act. 
To  date,  approximately  131,463  acres 
of  this  entitlement  have  been  ap- 
proved for  conveyance;  the  remaining 
entitlement  of  approximately  6.777 
acres  will  be  conveyed  at  a  later  date. 

Pursuant  to  Sec.  14(f)  of  the  Alaska 
Native  Claims  Settlement  Act,  convey- 
ance to  the  subsurface  estate  of  the 
lands  described  above  will  be  granted 
to  Calista  Corporation  at  the  same 
time  conveyance  is  granted  to  Kweth- 
luk Incorporated  for  the  surface 
estate,  and  shall  be  subject  to  the 
same  conditions  as  the  surface  convey- 
ance. 

The  Kuskokwim  River.  Kuskokuak 
Slough.  Tupuknuk  Slough,  and 
Church  Slough  are  considered  to  be 
subject  to  tidal  influence  and  naviga- 
ble throughout  the  Kwethluk  selec- 
tion. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d)  notice  of 
this  decision  is  being  published  once  In 
the  Federal  Register  and  once  a 
week,  for  four  (4)  consecutive  weeks, 
in  both  the  Anchorage  Times  and  The 
Tundra  Drums.  Any  party  claiming  a 
property  interest  in  lands  affected  by 
this  decision  may  appeal  the  decision^ 
to  the  Alaska  Native  Claims  Appeal 
Board.  P.O.  Box  2433.  Anchorage. 
Alaska  99510.  with  a  copy  served  upon 
both  the  Bureau  of  Land  Manage- 
ment, Alaska  State  Office.  701  C 
Street.  Box  13.  Anchorage.  Alaska 
99513  and  the  Regional  Solicitor. 
Office  of  the  Solicitor.  510  L  Street. 


Suite  408.  Anchorage,  Alaska  99501, 
also: 

1.  Any  party  receiving  service  of  this 
decision  shall  have  30  days  from  the 
receipt  of  this  decision  to  file  an 
appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  be  located  after  reasonable 
efforts  have  been  expended  to  locate, 
and  any  parties  who  failed  or  refused 
to  sign  the  return  receipt  shall  have 
until  April  11.  1979  to  file  an  appeal. 

3.  Any  party  known  or  unknown  who 
may  claim  a  property  Interest  which  is 
adversely  affected  by  this  decision 
shall  be  deemed  to  have  waived  those 
rights  which  were  adversely  affected 
unless  an  appeal  is  timely  filed  with 
the  Alaska  Native  Claims  Appeal 
Board. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compli- 
ance with  the  regulations  governing 
such  appeals.  Further  information  on 
the  manner  of  and  requirements  for 
filing  an  appeal  may  be  obtained  from 
the  Bureau  of  Land  Management,  701 
C  Street.  Box  13,  Anchorage,  Alaska 
99513.  If  an  appeal  is  taken,  the  par- 
ties to  be  served  are: 

Kwethluk.  Incorporated,  Kwethluk.  Alaska 
99621. 

Calista  Corporation.  516  Denali  Street.  An- 
chorage, Alaska  99501. 

'Judith  A.  Kammins. 
CTife/.  Division  of 
ANCSA  Operations. 

[FR  Doc.  79-7304  Piled  3-9-79;  8:45  am] 


[4310-84-M] 

Bureau  of  Land  Management 

BAKERSFIELO  DISTRia  GRAZING  ADVISORY 
BOARD 

Moating 

Notice  is  hereby  given  in  accordance 
with  I»ub.  L.  92-463,  that  a  meeting  of 
the  Bakersfield  District  Grazing  Advi- 
sory Board  will  be  held  April  19  and 
20.  1979. 

The  two-day  meeting  will  start  at 
10:00  a.m.  April  19,  In  the  Bankruptcy 
Court,  room  204,  of  the  Federal  Build- 
ing. 800  Truxtun  Ave.,  Bakersfield, 
California,  93301.  The  first  day  agenda 
will  Include:  (1)  A  discussion  of  the 
function  of  the  Grazing  Board;  (2)  a 
review  of  grazing  as  it  pertains  to  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (Pub.  L.  94-579),  and  the 
Public  Rangelands  Improvement  Act 
(Pub.  L.  95-514);  (3)  the  expenditure 
of  range  betterment  funds;  (4)  a 
review  of  the  current  policy  and  pro- 
grams relating  to  allotment  manage- 
ment plans,  including  the  ongoing  and 
future  grazing  environmental  state- 
ment efforts;  (5)  a  review  of  District 
Multiple  Use  plans  and  programs;  (6) 


election  of  officers  and;  (7)  arrange- 
ments for  the  next  meeting.  The  meet- 
ing is  open  to  the  public  and  a  public 
comment  period  is  scheduled  for  3:30 
p.m..  April  19.  1979. 

On  April  20,  1979,  starting  at  8:00 
a.m.,  there  will  be  an  Advisory  Board 
tour  leaving  the  Federal  Building  for 
aai  inspection  of  grazing  allotments  in 
the  Temblor  Mountains.  The  tour  is 
open  to  the  public,  however,  they 
must  supply  their  own  transportation 
and  lunch. 

Anyone  wishing  to  participate  in  the 
tour,  or  make  comment  at  the  meeting 
should  write  or  call  the  Bakersfield 
District  Office  at  800  Truxtun  Ave. 
Room  311.  Bakersfield.  CA  93301— 
(805)  861-4191. 

Minutes  of  the  meeting  will  be  kept 
and  a  transcript  will  be  available  for 
public  review  within  thirty  days  of  the 
meeting  at  the  Bakersfield  District 
Office. 

Louis  A.  Boll. 
District  Manager, 
Bureau  of  Land  Management 

[FR  Doc.  79-7372  Filed  3-9-79;  8:45  am] 


[4310-84-M] 

SUSANVILLE  DISTRICT  GRAZING  ADVISORY 
BOARD,  SUSANVILLE,  CAUF. 

Amandmant 

In  Volume  44  of  the  Federal  Regis- 
ter appearing  on  page  11129  in  the 
issue  of  Tuesday.  February  27.  1979. 
the  date  of  the  meeting  has  been 
changed  from  March  28,  1979  to  April 
4, 1979. 

Herman  Kast. 
Acting  District  Manager. 

[FR  Doc.  79-7245  FUed  3-9-79;  8:45  am] 


[4310-09-M] 

Office  of  the  Secretary 

[INT  FES  79-7] 

GARRISON  DIVERSION  UNIT,  NORTH  DAKOTA 

Availability  of  Comprehendve  Supplementary 
Final  Environmental  Statement 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
has  prepared  a  final  comprehensive 
supplementary  environmental  state- 
ment describing  the  environmental  im- 
pacts of  seven  alternatives  for  develop- 
ment of  the  unit.  The  draft  supple- 
ment was  filed  with  the  Environmen- 
tal Protection  Agency  on  February  1, 
1978.  This  statement  supplements  the 
final  envlrormiental  statement  for  the 
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Garrison  Dlverson  Unit  (INT  FES  74- 
3)  and  supplement  (INT  FES  74-21) 
filed  with  the  Council  on  Environmen- 
tal Quality  January  10,  1974.  and  May 
3.  1974,  respectively. 

Single  copies  of  the  environmental 
statement  may  be  obtained  on  request 
to: 

Office    of    Environmental    Affairs.    Room 

7622.  Bureau  of  Reclamation.  Department 

of  the  Interior.  Washington.  DC  20240. 

Telephone  (202)  343-4991. 
Office  of  the  Regional  Director.  Bureau  of 

Reclamation.    P.O.    Box    2553.    Billings. 

Montana  59103.  Telephone  (406)  657-6214. 
MissouriSouris  Projects  Office.  Bureau  of 

Reclamation.    P.O.    Box    1017,    Bismark. 

North  Dakota  58501,  Telephone  (701)  255- 

4011. 


Please     refer 
number  above. 


to     the     statement 


Dated:  March  7,  1979. 

Larry  E.  Meierotto, 
Deputy  Assistant  Secretary 
of  the  Interior. 

tPR  Doc.  79-7243  Filed  3-9-79;  8:45  am] 


[7020-W-M] 

INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-491 
CERTAIN  AHACHE  CASES 

Commitfion  Determination 

I 

Upon  consideration  of  [he  presiding 
officer's  recommended  determination 
and  the  record  in  this  proceeding,  the 
Commission  has  determined  that  no 
violation  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  exists.  Vice 
Chairman  Alberger  determined  that 
the  investigation  should  be  declared 
more  complicated  and  remanded  to 
the  presiding  officer  for  further  pro- 
ceedings to  permit  the  parties  to  aug- 
ment the  record  on  the  issue  of  viola- 
tion and  the  presiding  officer  should 
be  required  to  file  a  recommended  de- 
termination within  90  days. 

Any  party  wishing  to  petition  for  re- 
consideration must  do  so  within  four- 
teen (14)  days  of  service  of  the  Com- 
mission determination.  Such  petitions 
must  be  in  accord  with  §  210.56  of  the 
Commission  rules  (19  CFR  210.56). 
Any  person  adversely  affected  by  a 
final  Commission  determination  may 
appeal  such  determination  to  the 
United  States  Court  of  Customs  and 
Patent  Appeals. 

Copies  of  the  Commission  Determi- 
nation, Order,  aind  Opinions  (USITC 
Publication  955,  March  1979)  are  avail- 
able to  the  public  during  official  work- 
ing hours  at  the  Office  of  the  Secre- 
tary, United  States  International 
Trade  Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  telephone 
(202)  523-0161.  Notice  of  the  institu- 
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tion  of  the  Commission's  Investigation 
was  published  in  the  PEftERAL  Register 
of  March  7.  1978  (43  FR  9379). 

Issued:  March  7,  1979. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  79-7388  Filed  3-9-79;  8:45  ami 


[7020-02-M] 

(AAI921-201] 

RAYON  STAMJ  FI»U  FROM  ITALY 

lnv«»Hgati«fi  ond  Hearing 

Having  received  advice  from  the  De- 
partment of  the  Treasury  on  February 
22.  1979.  that  viscose  rayon  staple 
fiber  from  Italy  Is  being,  or  Is  likely  to 
be.  sold  at  less  than  fair  value,  the 
United  States  International  Trade 
Commission  on  March  7.  1979.  Insti- 
tuted investigation  No.  AA1921-201 
under  section  201(a)  of  the  Antidump- 
ing Act.  1921.  as  amended  (19  U.S.C. 
160(a)).  to  determine  whether  an  in- 
dustry in  the  United  States  is  being,  or 
is  likely  to  be  Injured,  or  is  prevented 
from  being  established,  by  reason  of 
the  importation  of  such  merchandise 
tnto  the  United  States. 

Hearing.  A  public  hearing  in  connec- 
tion with  the  investigation  will  be  held 
on  Thursday.  April  5.  1979.  In  the 
Commission's  Hearing  Room,  United 
States  International  Trade  Commis- 
sion Building.  701  E  Street.  NW.. 
Washington.  D.C.  20436.  beginning  at 
10:00  a.m..  e.s.t.  All  persons  shall  have 
the  right  to  appear  In  person  or  by 
counsel,  to  present  evidence  and  to  be 
heard.  Requests  to  appear  at  the 
public  hearing,  or  to  Intervene  under 
the  provisions  of  section  201(d)  of  the 
Antidumping  Act,  1921,  shall  be  filed 
with  the  Secretary  of  the  Commission, 
in  writing,  not  later  than  noon,  Friday, 
March  30,  1979. 

Issued:  March  7,  1979. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 
Secretary. 

(FR  Doc.  79-7387  Filed  3-9-79;  8:45  am] 


[7020-02-M] 

(AA1921-192] 

SaiCON  METAL  FROM  CANADA 

Determination  of  No  Injury 

On  December  5.  1978.  the  United 
States  International  Trade  Commis- 
sion received  advice  from  the  Depart- 
ment of  the  Treasury  that  silicon 
metal  from  Canada  is  being,  or  is 
likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning    of    the    Antidumping    Act. 


1921.  as  amended  (19  U.S.C.  160(a)). 
Accordingly,  on  December  15,  1978. 
the  Commission  insituted  investiga- 
tion No.  AA1921-192  under  section 
201(a)  of  the  act  to  determine  whether 
an  industry  in  the  United  States  is 
being  or  Is  likely  to  be  injured,  or  is 
prevented  from  being  established,  by 
reason  of  the  importation  of  such  mer- 
chandise into  the  United  States. 
Notice  of  the  institution  of  the  investi- 
gation and  of  the  public  hearing  held 
tn  connection  therewith  was  published 
In  the  Federal  Register  on  December 
21.  1978  (43  FR  59555).  On  January  23, 
1979,  a  hearing  was  held  in  Washing- 
ton. D.C,  at  which  time  all  Interested 
persons  were  provided  the  opportunity 
to  appear  by  counsel  or  in  person. 

On  the  basis  of  its  investigation,  the 
Commission  determines  (Chairman 
Parker  dissenting)  that  an  industry  in 
the  United  States  Is  not  being  and  is 
not  likely  to  be  injured,  and  is  not  pre- 
vented from  being  established,  by 
reason  of  the  importation  of  silicon 
metal  from  Canada  that  is  being,  or  is 
likely  to  be,  sold  at  less  than  fair  value 
within  the  meaning  of  the  Antidump- 
ing Act.  1921,  as  amended. 

In  arriving  at  Its  determination,  the 
Commission  gave  due  consideration  to 
all  written  submissions  from  interest- 
ed persons  and  Information  adduced  at 
the  hearing  as  well  as  information  pro- 
vided by  the  Department  of  the  Treas- 
ury and  data  obtained  by  the  Commis- 
sion's staff  from  questionnaires,  per- 
sonal interviews,  and  other  sources. 

Statement  of  Reasons  of  Cojojis- 
sioners  Bill  Alberger,  George  M. 
Moore,  and  Catherine  Bedell 

In  order  for  the  Commission  to  find 
In  the  affirmative  In  an  Investigation 
under  the  Antidumping  Act,  1921,  as 
amended  (19  U.S.C.  160(a)),  It  Is  neces- 
sary to  find  that  an  Indtistry  in  the 
United  States  Is  being  or  is  likely  to  be 
injured,  or  is  prevented  from  l)eing  es- 
tablished,' and  the  Injury  or  likeli- 
hood thereof  must  be  by  reason  of  im- 
ports at  less  than  fair  value  (LTFV). 

determination 

On  the  basis  of  the  information  ob- 
tained In  this  investigation,  we  deter- 
mine that  an  Industry  In  the  United 
States  is  not  being  and  is  not  likely  to 
be  injured  by  reason  of  the  Importa- 
tion of  silicon  metal  from  Canada 
which  the  Secretary  of  the  Treasury 
has  determined  is  being,  or  is  likely  to 
t>e,  sold  at  LTFV. 

the  imported  article  and  the 
domestic  industry 

For  the  purposes  of  this  investiga- 
tion silicon  metal  has  a  silicon  content 
ranging  from  96  percent  to  99.7  per- 


■  Prevention  of  the  establishment  of  an  In- 
dustry is  not  an  issue  in  this  Investigation 
and  will  not  be  discussed  further. 


cent.  The  balance  Is  composed  of  vary- 
ing quantities  of  other  elements,  chief- 
ly iron,  aluminum,  and  calcium.  It  is 
used  predominantly  in  the  nonferrous 
metals  industry  as  an  alloying  consti- 
tutent  to  improve  casting  fluidity  and 
wear  resistance  of  aluminum  alloys 
and  by  the  chemical  industry  in  the 
production  of  silicones.  In  this  deter- 
mination we  consider  the  relevant  do- 
mestic Industry  to  consist  of  the  facili- 
ties in  the  United  States  devoted  to 
the  production  of  silicon  metal.  Six 
firms  currently  produce  silicon  metal 
at  eight  establishments  in  the  United 
States. 

LTFV  SALES 

The  Department  of  the  Treasury 
found  that  virtually  all  imports  of  sili- 
con metal  from  Canada  during  the 
period  examined— September  1,  1977- 
February  28,  1978— were  produced  by 
SKW  Electro-Metallurgy  Canada.  Ltd. 
(SKW),  and  therefore  limited  Its  in- 
vestigation to  sales  by  that  firm.  Fair- 
value  comparisons  were  made  on  virtu- 
ally all  sales  by  SKW  in  the  United 
States  during  the  period  of  Treasury's 
Investigation.  LTFV  margins  ranging 
from  0.4  percent  to  18.3  percent  were 
found  on  44  percent  of  the  sales  com- 
pared. The  weighted  average  margin 
on  all  sales  compared  was  2.7  percent. 

THE  QUESTION  OF  INJURY  BY  REASON  OF 
LTFV  SALES 

As  discussed  below,  the  record  In 
this  investigation  contains  some  evi- 
dence of  injury  to  the  domestic  indus- 
try producing  silicon  metal.  It  is  clear, 
however,  that  whatever  injury  this  in- 
dustry has  experienced  Is  not  by 
reason  of  LTFV  imports  from  Canada. 

U.S.  consumption.— Apparent  U.S. 
consumption  of  silicon  metal  dropped 
by  over  one-third  between  1974  and 

1975,  a  recession  year— from  137,600 
tons  to  92,400  tons.  Consumption  has 
increased  each  year  since  1975  and 
amounted  to  158,500  tons  in  1978,  a 
record  high  and  71  percent  more  than 
consumption  in  1975. 

U.S.  production  and  capacity  utili- 
zation.—Annual  U.S.  production  of 
silicon  metal  fluctuated  widely  during 
1974-78— dropping  by  over  one-fourth 
in  1975,  recovering  to  a  record  high  in 

1976,  and  falling  again  in  1977  and 
1978.  U.S.  capacity  to  produce  silicon 
metal  expanded  by  57  percent  from 
1974  to  1978.  As  a  result  of  the  growth 
In  capacity,  the  decline  in  production, 
and  the  working-off  of  high  Inven- 
tories, the  rate  of  capacity  utilization 
fell  from  95  percent  in  1976  to  54  per- 
cent in  1978. 

U.S.  prodttcera'  «/itpm^nts.— During 
1974-78  U.S.  producers'  shipments  of 
silicon  metal— Including  exports  and 
intracompany  transfers— peaked  in 
1976.  declined  by  11  percent  in  1977. 
and  then   increased   In   1978   to  the 
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record  high  level  attained  in  1976. 
Open-market  shipments  to  domestic 
purchasers  in  1978  were  1  percent  less 
than  those  during  the  peak  year  of 

1976.  Despite  the  contention  of  the  do- 
mestic producers  that  the  impact  of 
LTFV  sales  has  been  felt  most  mark- 
edly in  the  secondary  aluminum 
market,  their  shipments  to  that 
market  in  1978  rose  to  the  second 
highest  level  reported  during  the 
1978-78  period. 

Inventories.— U.S.  producers'  stocks 
of  silicon  metal  rose  substantially 
during  1974-77,  but  were  sharply  re- 
duced during  1978.  Stocks  held  at  the 
close  of  1978  were  at  the  lowest  level 
since  1974. 

Employment— The  average  number 
of  production  and  related  workers  en- 
gaged in  operations  on  silicon  metal, 
and  the  number  of  man-hours  worked 
by  such  employees,  fell  by  almost  one- 
third  from  1976  to  1978.  The  coming 
on  stream  of  new  productive  facilities, 
improvements  in  existing  production 
facilities,  and  the  closing  of  older,  less 
efficient  facilities  sharply  increased 
worker  productivity  in  this  industry 
during  1976-78.  Such  increased  pro- 
ductivity, rather  than  reduced  output, 
accounts  for  the  bulk  of  the  decline  in 
employment. 

Imports  and  market  share.— JJ.S.  im- 
ports of  silicon  metal  dropped  sharply 
between  1974  and  1975— from  19.000 
tons  to  6,900  tons.  Imports  increased 
In  1976  to  9,400  tons  and  then  climbed 
to  26,100  tons  in  1977.  Imports  contin- 
ued to  rise  in  1978— reaching  34,500 
tons,  or  almost  one-third  more  than 
during  1977.  The  ratio  of  imports  to 
apparent  consumption  fell  from  13.8 
percent  in  1974  to  6.9  percent  in  1976, 
then  rose  to  18.6  percent  in  1977  and 
21.7  percent  in  1978. 

Imports  from  Canada  rose  from  540 
tons  In  1976  to  almost  11,000  tons  in 

1977.  However,  in  contrast  to  the  one- 
third  increase  in  aggregate  U.S.  im- 
ports of  silicon  metal  during  1978,  im- 
ports from  Canada  declined  by  about  5 
percent.  Based  on  the  assumption  that 
44  percent  of  the  Imports  from 
Canada  in  1977  and  1978  were  at 
LTFV  (the  percentage  found  by  Treas- 
ury during  the  period  of  Its  investiga- 
tion), such  LTFV  imports  accounted 
for  3.4  percent  and  2.9  percent,  respec- 
tively, of  apparent  consumption  In 
those  years.  Thus,  fair  value  imports 
from  all  sources  accounted  for  15.2 
percent  and  18.8  percent  of  apparent 
consumption  in  the  same  years. 

Profitability.— \J.S.  producers'  prof- 
Its  from  silicon  metal  operations  have 
declined  substantially  since  1974.  an 
exceptionally  good  year  in  which  the 
industry  reported  a  net  operating 
profit  of  $19.5  million.  Although  the 
industry  reported  an  operating  loss  of 
$1.4  million  In  1977,  three  of  the  five 
market  producers  were  able  to  operate 
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at  a  profit  In  that  year.  Net  operating 
profit  recovered  somewhat  to  $1.1  mil- 
lion In  January-September  1978. 
Much  of  the  decline  in  the  industry's 
profits  is  attributable  to  the  overex- 
pansion  of  U.S.  production  capacity 
which  in  turn  has  resulted  in  the  un- 
derutilization  of  facilities  and  in- 
creased depreciation  costs. 

Lost  sales.— The  Commission  con- 
tacted 20  firms  where  U.S.  producers 
alleged  they  had  lost  sales  of  silicon 
metal  to  LTFV  imports  from  Canada 
in  1977  and  1978.  Only  three  of  these 
firms  ju;knowledged  that  they  had  re- 
duced their  purchases  of  domestically 
produced  silicon  metal  during  those 
years  and  all  of  the  purchases  of  Ca- 
nadian silicon  metal  made  by  one  of 
these  firms  during  the  period  of  Trea- 
sury's investigation  consisted  of  im- 
ports entered  at  fair  value.  In  most 
cases,  firms  alleged  by  domestic  pro- 
ducers to  have  reduced  their  pur- 
chases of  domestically  made  silicon 
metal  in  1977  and  1978  advised  that 
imports  from  Canada  supplied  their 
increased  requirements  for  silicon 
metal,  or  that  imports  from  Canada 
displaced  imports  from  other  coun- 
tries. Furthermore,  the  dumping  mar- 
gins on  the  bulk  of  SKW's  sales  were 
sufficiently  small  in  relation  to  the 
margin  by  which  these  imports  under- 
sold U.S.  producers  that  had  they 
been  eliminated  entirely  SKW  would 
have  still  undersold  the  U.S.  produc- 
ers. 

Price*.— After  remaining  stable 
during  1976.  U.S.  producers'  prices 
were  increased  by  about  7  percent  in 
early  1977.  In  July  1977  these  in- 
creases were  rescinded.  General  supply 
and  demand  conditions— including  the 
presence  in  the  marketplace  of  sub- 
stantial quantities  of  Imported  silicon 
metal  from  countries  other  than 
Canada,  at  prices  less  than  those  of 
SKW— were  the  principal  factors  that 
caused  the  price  rescission  by  the  do- 
mestic producers.  In  1978  U.S.  produc- 
ers Increased  their  list  prices  for  sili- 
con metal  by  approximately  15  per- 
cent. 

NO  LIKELIHOOD  OF  INJURY  BY  REASON  OF 
LTFV  SALES 

With  consumption  increasing,  pro- 
ducers' shipments  rising,  sharply  re- 
duced producers'  inventories,  the 
upward  turn  In  profits,  and  rising 
prices,  there  is  no  likelihood  of  Injury 
to  the  domestic  Industry.  Moreover, 
SKW— the  only  Canadian  producer  of 
silicon  metal  for  export  to  the  United 
States— has  no  excess  capacity  with 
which  to  threaten  the  domestic  Indus- 
try. In  1978  SKW  reported  that  it  op- 
erated at  full  capacity,  and  its  sales  in 
that  year  exceeded  its  production, 
thus  it  has  no  overhang  of  inventories 
to  dispose  of  in  the  U.S.  market.  Fur- 
thermore, SKW  has  advised  that  It 
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has  adjusted  its  pricing  policy  to  the 
United  States  in  accordance  with 
Treasury's  formula  in  order  to  insure 
that  no  further  LTFT  sales  take  place. 

CONCLUSIOW 

We  are  satisfied  from  the  above  con- 
siderations that  the  domestic  industry 
producing  silicon  metal  is  not  being 
and  is  not  liitely  to  be  injured  by 
reason  of  the  importation  of  silicon 
metal  from  Canada  found  by  the  Sec- 
retary of  the  Treasury  to  be.  or  likely 
to  be.  sold  in  the  United  States  at 
LTFV. 

Statement  of  Reasons  of 
Commissioner  Paula  Stern 

Having  considered  all  the  informa- 
tion before  me  in  this  investigation,  I 
have  determined,  pursuant  to  Section 
201  of  the  Antidumping  Act  of  1921.  as 
amended,  that  an  industry  in  the 
United  States  is  not  being  or  likely  to 
be  injured,  or  prevented  from  being  es- 
tablished by  reason  of  the  importation 
into  the  United  States  of  silicon  metal 
from  Canada.  In  making  this  determi- 
nation. I  found  that  the  pricing  prac- 
tices of  the  Canadian  exporter  into 
the  United  States  of  silicon  metal 
would  have  raised  serious  questions 
under  the  statute,  but  that  the  domes- 
tic industry  in  this  investigation  is  not 
presently  or  likely  to  be  suffering 
injury. 

THE  domestic  INDUSTRY 

Silicon  metal  is  produced  from  abun- 
dant and  relatively  inexpensive  silica 
raw  materials  through  a  process  of 
washing,  crushing,  screening  in  some 
instances,  and  smelting.  The  process 
requires  large  amounts  of  energy 
which  is.  therefore,  a  major  cost  ele- 
ment for  the  industry.  The  bulk  of  sili- 
con metal  has  a  silicon  content  of 
from  97.5  percent  to  99  percent  and 
contains  varying  amounts  of  iron,  alu- 
minum, calcium  and  other  elements. 
Although  subslitutable  in  certain  re- 
spects, different  grades  of  silicon 
metal  have  different  applications.  The 
mo.st  common  use  of  silicon  metal, 
from  40  percent  to  50  percent  of  do- 
mestic consumption,  is  by  the  second- 
ary aluminum  industry  (recycled  alu- 
minum), where  price  is  the  critical  de- 
terminant for  purchases.  Chemical 
production  accounts  for  roughly  one- 
third  of  domestic  silicon  metal  con- 
sumption and  primary  aluminum  pro- 
duction accounts  for  less  than  20  per- 
cent. These  producers  are  more  qual- 
ity conscious  than  the  secondary  alu- 
minum producers. 

Silicon  metal  is  presently  produced 
at  eight  facilities  in  the  United  States 
owned  by  six  firms— Union  Carbide 
Corp.:  Interlake  Inc.;  Hanna  Mining 
Co.:  Kawecki  Berylco  Industries.  Inc.; 
Ohio  Ferro-Alloys  Corp.;  and  Reyn- 
olds Metal  Co.,  which  produces  chiefly 


NOTICES 

for  its  owTi  use.  While  silicon  metal 
production  represents  only  a  segment 
of  the  operations  of  all  the  firms  in 
the  industry,  separate  data,  including 
allocations  for  general  and  administa- 
tive  expenses,  were  available  for  sili- 
con metal  production  segments  of 
each  firm  producing  chiefly  for  the 
open  market  and  I  was  able  to  review 
all  aspects  of  the  silicon  metal  indus- 
try as  an  independent  entity. 

IMPORTS 

During  the  period  of  the  Commis- 
sion's review.  1974- 1P78.  overall  im- 
ports initially  declined,  but  by  the  end 
of  the  period  they  accounted  for  an  in- 
creased share  of  the  U.S.  market.  Pol- 
lowing  the  industry's  boom  year  of 
1974,  when  the  ratio  of  imports  to  do- 
mestic consumption  was  13.8  percent, 
imports  dropped  to  7.5  percent  and  6.9 
percent  in  1975  and  1976.  respectively, 
before  increasing  substantially  to  18.6 
percent  in  1977  and  21.7  percent  in 
1978.  Presently,  four  countries- 
Canada.  Norway,  the  Republic  of 
South  Africa  and  Yugoslavia— account 
for  approximately  90  percent  of  im- 
ports. 

Since  1977.  Canada  has  been  the 
largest  source  of  silicon  metal  import- 
ed into  the  United  States,  exporting 
10.934  short  tons  in  1977  and  10.388 
short  tons  in  1978—42  percent  and  30 
percent  of  total  U.S.  imports  for  those 
years.  Until  the  latter  part  of  1976. 
however,  Canadian  exports  to  the 
United  States  were  negligible.  At  that 
time.  SKW  Electro-Metallurgy 
Canada.  Ltd.  (SKW).  become  the  sole 
Canadian  exporter  of  silicon  metal  to 
the  United  States  when  it  began  oper- 
ating by  opening  new  facilities. 

Treasury  Department  price  compari- 
sons on  virtually  all  of  SKW's  imports 
into  the  United  States  during  the 
period  of  September  1977  through 
February  1978  revealed  that  44  per- 
cent of  its  sales  in  the  United  States 
were  at  less  than  fair  value  margins 
ranging  from  .4  percent  to  18.3  per- 
cent. Treasury  determined  that  the 
average  less  than  fair  value  margin  for 
all  Canadian  imports,  including  those 
at  fair  value,  was  2.7  percent;  the  aver- 
age margin  on  less  than  fair  value  Im- 
ports was  6.2  percent. 

injury 

Section  201  of  the  Antidumping  Act. 
as  amended,  does  not  set  forth  stand- 
ards for  determining  whether  an  in- 
dustry is  being  or  is  likely  to  be  in- 
jured by  reason  of  less  than  fair  value 
imports.  As  a  result,  the  Commission 
can  and  does  exercise  considerable  dis- 
cretion in  making  its  determinations 
based  upon  the  particular  facts  in 
each  case.  However,  as  I  originally 
stated  in  my  opinion  on  steel  wire 
nails  (Investigation  No.  AA1921-189). 
Section  201  of  the  Act  requires  the 


Commission  to  find  that  two  condi- 
tions have  been  satisfied  before  an  af- 
firmative determination  can  be  made. 
First,  the  Commission  must  determine 
that  an  industry  is  t>eing  or  is  likely  to 
be  injured.  This  determination  is 
based  upon  an  analysis  of  certain  eco- 
nomic indicators— consumption,  pro- 
duction, capacity  changes  and  utiliza- 
tion, shipments,  inventory  levels,  em- 
ployment and  profits.  Second,  the 
Commission  must  determine  that  the 
injury  is  "by  reason  of"  the  less  than 
fair  value  imports.  As  for  likelihood  of 
injury,  foreign  capacity  to  produce  for 
export  is  also  considered.  Of  course, 
these  indicators  are  merely  illustra- 
tive, since  a  definitive  set  of  factors  for 
all  cases  Is  not  possible.  If  the  Com- 
mission finds  that  either  condition  has 
not  been  met.  its  determination  must 
be  negative,  and  it  need  not  consider 
factors  relevant  to  determining  the 
other  condition. 

In  the  present  investigation,  I  found 
that  the  domestic  industry  is  not  being 
or  likely  to  be  injured.  However,  I  con- 
sidered a  straightforward  analysis  of 
traditional  economic  indicators  inap- 
propriate in  this  case  because  of  the 
existence  of  a  number  of  factors  which 
complicated  the  industry  situation. 
The  first  and  most  important  of  these 
factors  was  the  decision  by  all  of  the 
domestic  producers  during  the  boom 
years  of  1972-1974  to  expand  capacity. 
The  bulk  of  the  new  capacity  became 
operative  during  1975  and  1976;  and  in 
the  entire  period  of  our  review,  capac- 
ity increased  by  57  percent.  This  in- 
creased capacity  depressed  capacity 
utilization  figures  (down  to  just  over 
54  percent  in  1978)  to  a  far  greater 
extent  than  did  declines  in  production. 

Second,  since  1974,  labor  productiv- 
ity (output  of  product  per  manhour) 
in  the  domestic  industry  has  increased 
by  37  percent.  This  increasing  produc- 
tivity—the result  of  adding  new  facili- 
ties, improving  existing  facilities,  and 
closing  older  less  efficient  facilities— is 
a  sign  of  the  industry's  healthy  not 
injury.  In  the  same  period  that  the  37 
percent  increase  in  productivity  oc- 
curred, employment  of  product  ion  and 
related  workers  declined  by  37  percent 
and  manhours  worked  by  these  em- 
ployees declined  by  35  percent.  Thus, 
declines  in  employment  are  largely  at- 
tributable to  productivity  increases 
rather  than  to  declines  In  production. 

Third,  large  fluctuations  in  the  do- 
mestic oilicon  metal  industry's  inven- 
tory levels  mask  a  positive  pattern  of 
demand  for  domestic  production.  Par- 
ticularly, In  1975  and  1976.  the  domes- 
tic Industry  produced  more  silicon 
than  it  shipped  or  disposed  of  thorugh 
intra-company  transfers:  and  inven- 
tories more  than  doubled  from  1974 
through  1977.  In  1978  the  domestic  in- 
dustry disposed  of  much  of  this  excess 
Inventory  and  the  industry's  Inventory 


levels  dropped  to  their  lowest  levels  of 
the  entire  period.  This  caused  a  15 
percent  differential  in  production  be- 
tween 1976  and  1978.  Shipments  and 
transfers  in  1978.  however,  matched 
the  all  time  high  of  1976— in  both 
years  nine  percent  above  the  boom 
year  of  1974. 

Fourth,  the  Industry  profit  picture  is 
replete  with  apparent  contradictions. 
Since  1975,  overall  Industry  profits  as 
a  percent  of  net  sales  have  been  some- 
what below  those  of  manufacturing  in- 
dustries generally  and  of  the  non-fer- 
rous metal  producers  industry.  Howev- 
er, the  industry  has  shown  an  overall 
loss  only  In  1977.  and  returned  to  prof- 
itability in  1978.  F\irther,  the  experi- 
ence of  individual  firms  varied  tremen- 
dously. Two  of  the  five  firms  selling 
silicon  metal  on  the  open  market  con- 
sistently showed  high  levels  of  profits, 
far  above  the  averages  of  manufactur- 
ing concerns  and  non-ferrous  metal 
producers.  Another  firm  was  profit- 
able in  every  year  until  1978,  when  it 
showed  a  slight  loss.  Of  the  remaining 
two  firms,  one  showed  inordinately 
low  profits  even  in  the  boom  year  of 
1974,  and  since  then  has  been  consist- 
ently unprofitable  due  largely  to  Its 
pricing  policies.  The  fifth  firm  showed 
virtually  no  profit  in  1976  and  losses  in 

1977  and  1978,  a  commensurate  with 
large  increases  in  depreciation  costs 
associated  with  new  facilities. 

In  sum.  during  the  period  under 
review,  the  domestic  Industry  built 
considerable  new  facilities,  improved 
its  productivity,  and  saw  demand  for 
its  production  reach  new  highs.  Over- 
all profits  are  low,  but  this  is  to  be  ex- 
pected during  a  period  of  expansion  as 
new  facilities  begin  operating  and 
older   facilites   close   down.   However, 

1978  saw  the  industry  return  to  profit- 
ability following  its  only  year  of  loss. 
Further,  a  significant  portion  of  the 
Industry  has  shown  high  levels  of 
profitability  throughout  the  review 
period,  demonstrating  that  the  eco- 
nomic weaknesses  in  some  of  firms  is 
not  an  industry-wide  phenomenon. 
Thus,  I  found  that  the  industry  as  a 
whole  is  not  being  injured. 

Nor  do  I  find  any  likelihood  of 
injury  by  reason  of  less  than  fair  value 
Imports.  In  this  regard,  the  Commis- 
sion received  Information  that  SKW  is 
presently  shipping  at  full  capacity, 
and  there  is  no  indication  that  SKW  Is 
contemplating  any  expansion  of  capac- 
ity. In  addition,  world  demand  for  al- 
luminum,  a  light,  versatile,  widely-uti- 
lized metal.  Is  rising.  As  a  result, 
worldwide  demand  for  silicon  metal 
will  also  increase.  Consistent  with  this 
worldwide  trend,  the  Bureau  of  Mines 
projects  that  U.S.  demand  for  silicon 
materials  will  increase  by  an  average 
of  3  percent  per  year  through  1985. 
Further.  SKW  has  stated  that  It  has 
revised    its   pricing   policy   consistent 
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with  Treasury's  method  for  calculat- 
ing less  than  fair  value  to  avoid  future 
less  than  fair  value  sales.  Finally,  fol- 
lowing a  period  of  relative  price  stag- 
nation, prices  of  silicon  metal  sold  by 
U.S.  producers  increased  twice  during 
1978,  indicating  that  increased 
demand  for  silicon  metal  should  trans- 
late In  the  future  into  increasing  levels 
of  profitability. 

conclusion 

Although  I  have  found  that  the  do- 
mestic silicon  metal  industry  is  not 
being  injured  or  likely  to  be  injured  by 
reason  of  less  than  fair  value  Imports, 
I  am  concerned  about  the  aggressive 
pricing  practices  of  SKW,  particularly 
during  1977.  SKW's  sales  are  concen- 
trated In  the  secondary  aluminum  pro- 
ducers' market.  As  previously  noted, 
this  segment  is  the  most  price  con- 
scious with  respect  to  silicon  metal 
purchases  and  hence  most  vulnerable 
to  less  than  fair  value  Imports.  Fur- 
ther, while  the  average  less  than  fair 
value  margin  found  by  Treasury  on  all 
Canadian  imports  was  not  large,  2.7 
percent,  the  wide  range  of  less  than 
fair  value  margins  In  individual  trans- 
actions Indicates  that  SKW  conscious- 
ly negotiated  prices  to  make  sales.  In 
view  of  this  information,  had  I  found' 
that  the  domestic  industry  is  being  In- 
jured or  likely  to  be  Injured.  SKW's 
pricing  practice  would  have  raised  seri- 
ous questions  under  the  statute. 

Statement  of  Reasons  of  Chairman 
Joseph  O.  Parker 

On  December  5.  1978.  the  United 
States  International  Trade  Commis- 
sion received  advice  from  the  Depart- 
ment of  the  Treasury  that  silicon 
metal  from  Canada  is  being,  or  is 
likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV)  within 
the  meaning  of  the  Antidumping  Act. 
1921.  as  amended  (19  U.S.C.  160(a)). 
Accordingly,  on  December  15,  1978. 
the  Commission  instituted  Investiga- 
tion No.  AA1921-192  under  section 
201(a)  of  the  act  to  determine  whether 
an  Industry  in  the  United  States  is 
being  or  Is  likely  to  be  Injured,  or  Is 
prevented  from  being  established,'  by 
reason  of  the  Importation  of  such  mer- 
chandise into  the  United  States. 

determination 

On  the  basis  of  the  information  ob- 
tained In  this  investigation,  I  deter- 
mine that  an  industry  In  the  United 
States  Is  being  Injured  or  is  likely  to 
be  Injured  by  reason  of  the  importa- 
tion of  silicon  metal  from  Canada 
which  the  Secretary  of  the  Treasury 
has  determined  is  being,  or  Is  likely  to 
be.  sold  at  LTFV. 


'Prevention  of  the  establishment  of  an  In- 
dustry is  not  an  issue  in  this  investigation 
and  will  not  be  discussed  further. 
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the  imported  article  and  the 

DOMESTIC  industry 

For  puriMses  of  Its .  Investigations. 
Treasury  defined  the  subject  mer- 
chandise as  silicon  metal,  unwrought. 
containing  by  weight  not  over  99.7  per- 
cent pure  silicon;  and  alloys  of  silicon 
metal,  unwrought,  containing  by 
weight  96  percent  or  more  but  less 
than  99.0  percent  silicon.  Such  imports 
are  classified  under  items  632.4200  and 
632.8420  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  Most  silicon 
metal,  including  that  produced  in  the 
United  States  and  that  imported  from 
Canada,  has  a  silicon  content  of  about 
97.5  percent  to  99  percent.  In  commer- 
cial practice,  silicon  Is  sold  by  grades, 
distinguished  by  the  Impurities  in  the 
metal.  Silicon  is  used  predominantly  in 
the  nonferrous  metals  industry— chief- 
ly by  aluminum  producers— to  improve 
casting  fluidity  and  wear  resistance, 
and  in  the  chemical  industry  to  pro- 
duce silicone.  Six  firms  currently  pro- 
duce silicon  metal  at  eight  establish- 
ments in  the  United  States. 

LTFV  SALES 

The  Department  of  the  Treasury 
found  that  virtually  all  Imports  of  sili- 
con metal  from  Canada  during  the 
period  examined— September  1.  1977- 
Pebruary  28.  1978— were  produced  by 
SKW  Electro-Metallurgy  Canada.  Ltd. 
(SKW).  and  therefore  limited  its  In- 
vestigation to  sales  by  that  firm.  Fair- 
value  comparisons  made  on  virtually 
all  sales  by  SKW  in  the  United  States 
during  the  period  examined  revealed 
LTFV  margins  ranging  from  0.4  per- 
cent to  18.3  percent  on  44  percent  of 
the  sales  compared.  The  weighted 
average  margin,  if  applied  to  all  sales 
of  SKW.  whether  or  not  sold  at  LTFV. 
would  amount  to  2.7  percent.  The 
weighted  average  margin  on  all  sales 
found  to  have  been  at  LTFV  was  6.2 
percent. 

INJURY  BY  REASON  OF  LTFV  SALES 

In  my  Judgment,  the  Information  ob- 
tained in  this  investigation  establishes 
that  SKW's  unfair  pricing  practices 
cause  Injury  to  the  domestic  industry 
which  the  Antidumping  Act  is  de- 
signed to  prevent.  The  purpose  of  the 
act  is  clear  from  the  legislative  histo- 
ry: 

•  •  •  the  Act  is  primarily  concerned  with 
the  situation  In  which  the  margin  of  dump- 
ing contributes  to  underselling  the  U.S. 
product  in  the  domestic  market,  resulting  in 
injury  or  likelihood  of  injury  to  a  domestic 
Industry.  Such  injury  may  be  manifested  by 
such  indicators  as  suppression  or  depression 
of  prices,  loss  of  customers,  and  penetration 
of  the  U.S.  market.  When  clear  indication  of 
injury,  or  likelihood  of  injury,  exists  there 
would  be  reason  for  making  an  affirmative 
determination.  The  Antidumping  Act  is  de- 
signed to  discourage  and  prevent  foreign 
suppliers  from  using  unfair  price  dlscrimina- 


KOCRAL  KEGISTER,  VOL  44,  NO.  49— MONDAY.  MARCH  12,  1979 


FEDCRAL  REGISTER,  VOL  44,  NO.  49— MONDAY,  MARCH  M.  1979 


UMI 


13594 

tion  practices  to  the  detriment  of  a  United 
States  industry.' 

The  legislative  history  is  also  clear 
that,  to  protect  domestic  industries 
from  unfair  pricing,  it  must  only  be  es- 
tablished that  the  level  of  injury  is 
"that  degree  of  injury  which  the  law 
will  recognize  •  *  *  [as]  more  than 
frivolous,  inconsequential,  insignifi- 
cant, or  immaterial."  *  Moreover,  as 
the  Senate  Finance  Committee  point- 
ed out  that  injury  caused  by  unfair 
competition  such  as  dumping  does  not 
require  as  strong  a  causation  link  as  is 
required  under  fair  trade  conditions.^ 

A  comparison  of  various  indicators 
of  the  industry's  economic  health 
prior  to  1977— the  year  established  by 
Treasury  as  encompassing  the  onset  of 
LTF^  sales— with  conditions  in  1977 
and  1978  shows  a  declining  rate  of  ca- 
pacity utilization,  a  decrease  in  pro- 
duction and  shipments,  an  increase  in 
inventories,  a  drop  in  employment, 
and  a  precipitous  decline  in  profitabil- 
ity. 

Imports  of  silicon  metal  from 
Canada,  all  from  SKW,  jumped  from 
540  tons  in  1976  to  almost  11.000  tons 
in  1977.  SKW  reported  to  the  Commis- 
sion that  its  sales  to  U.S.  customers  in 
1978  were  substantially  greater,  in 
terms  of  quantity,  than  in  1977. 
During  1973-76.  imports  from  Canada 
accounted  for  1  percent  or  less  of  ap- 
parent annual  domestic  consumption; 
in  1977.  such  Imports  accounted  for  7.8 
percent.  The  principal  market  to 
which  these  imports  from  Canada 
went  is  the  secondary  aluminum 
market  which  is  the  largest  single  do- 
mestic market  for  silicon  metal  and 
the  most  price  sensitive.  Canadian  im- 
ports to  this  market  increased  from  0 
in  January-September  1976  to  a  10-  to 
15-percent  share  in  1977.  Imports  from 
SKW  remained  at  about  the  same 
level  in  1978  as  in  1977. 

From  the  information  obtained  in 
the  investigation,  it  is  clear  that  LTFV 
pricing  provided  competitive  advan- 
tage and  was  a  major  factor  in  SKWs 
ability  to  penetrate  the  market  at  a 
time  when  domestic  producers  had 
excess  capacity.  The  majority  of 
SKW's  shipments  of  silicon  metal  to 
the  U.S.  secondary  aluminum  market 
were  at  LTFV  with  margins  ranging  to 
more  than  5  cents  per  pound  of  silicon 
content.  The  Commission  investiga- 
tion revealed  that  SKW  was  continual- 
ly underselling  the  domestic  producers 
in  this  market  and  that,  in  many  in- 
stances, the  margins  of  dumping  were 
approximately  the  same  as  the  mar- 
gins by  which  SKW  undersold  the  do- 
mestic product. 

The  majority  of  shipments  to  other 
U.S.  markets  were  also  made  at  LTFV. 


'  Trade  Reform  Act  of  1974:  Report  of  the 
Committee  on  Finance  •  •  •  S.  Rept.  No. 
93-1298.  (93d  Cong..  2d  sess.).  1974.  p.  179. 

•Ibid.  p.  180. 

»Ibid. 
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and  SKW  continually  undersold  do- 
mestic producers  in  these  markets  as 
well.  Thus,  it  is  clear  that  the  majority 
of  SKW's  shipments  were  sold  at  a 
price  below  that  of  domestic  producers 
and  at  less  than  fair  value  in  order  to 
penetrate  the  U.S.  market  and  reach 
almost  100  percent  capacity  utilization 
of  SKWs  newly  established  facilities. 

The  pricing  information  available  to 
the  Commission  also  reveals  that,  not- 
withstanding rising  costs,  domestic 
producers'  prices  of  both  grades  of  sili- 
con sold  by  SKW  actually  declined 
from  the  middle  of  1977  to  the  middle 
of  1978.  Since  SKW  accounted  for  the 
great  bulk  of  the  increased  imports 
during  this  period  and,  as  mentioned, 
was  underselling  the  domestic  produc- 
ers, it  is  clear  that  such  imports  con- 
tributed to  the  depression  of  U.S.  pro- 
ducers' prices. 

In  my  judgment,  the  Commission's 
investigation  establishes  the  very  indi- 
cations of  injury,  depression  of  prices, 
loss  of  customers,  and  penetration  of 
the  U.S.  market  that  the  legislative 
history  reveals  the  Antidumping  Act 
was  designed  to  prevent.  This  investi- 
gation also  establishes  that  the  injury 
to  the  domestic  industry  is  more  than 
frivolous  or  insignificant  and  that  it 
was  by  rea^n  of  Canadian  LTFV  im- 
ports within  the  meaning  of  the  act. 

Issued:  March  5.  1979. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  79-7389  Filed  3-9-79;  8;45  am] 
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DEPARTMENT  OF  JUSTICE 

Low  Enforcamant  Aisit<anc«  Adminittrotion 

NATURE  AND  PAHERNS  OF  HOMICIDE 

Solicitation 

The  National  Institute  of  Law  En- 
forcement and  Criminal  Justice  an- 
nounces a  competitive  research  grant 
to  study  the  nature  and  patterns  of 
homicide.  The  project  will  be  conduct- 
ed in  three  stages,  each  producing  a 
major  research  report.  Stage  I  will 
conduct  sn  extensive  review  and  anal- 
ysis of  the  existing  homicide  literature 
and  develop  a  typology  for  classifying 
patterns  of  the  offense.  Stage  II  will 
test  the  utility  of  the  model  homicide 
typology  by  applying  it  to  actual 
criminal  justice  case  records  in  a  pilot 
data-collection  effort  in  selected  cities. 
Finally.  Stage  III  will  design  a  recom- 
mended agenda  for  the  Institute, 
based  on  Stage  I  and  Stage  II  findings 
regarding  future  research  needs.  The 
grant  will  be  awarded  for  16-22 
months,  at  a  maximum  funding  level 
of  $250,000. 


The  solicitation  requests  submission 
of  full  proposals  and  requires  that  sub- 
mitting organizations  have  experience 
in  and  resource  capabilities  for  design- 
ing and  conducting  research  on  social 
issues.  Additional  qualifications  in- 
clude knowledge  of  the  substantive 
areas  of  homicide  and  violent  crime. 
Finally,  familiarity  with  criminal  jus- 
tice case  records  and  expertise  in  utili- 
zation of  criminal  justice  data  would 
also  be  desirable. 

In  order  to  be  considered  for  fund- 
ing, all  proposals  must  be  postmarked 
no  later  than- April  30,  1979. 

Copies  of  the  solicitation  may  be  ob- 
tained by  sending  a  mailing  label  to: 
Solicitation  Request.  The  Nature  and 
Patterns  of  Homicide.  National  Crimi- 
nal Justice  Reference  Service,  Box 
6000.  Rockville.  Maryland  20850. 

Dated:  February  15.  1979. 

Approved: 

Blair  G.  Ewing, 
Acting  Director,  NILECJ. 

(FR  Doc.  79-7246  Filed  3-9-79:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  79-28)  ' 

NASA  ADVISORY  COUNCIL  (NAC); 
AERONAUTICS  ADVISORY  COMMITTEE 

Mooting 

The  Informal  Ad  Hoc  Advisory  Sub- 
committee on  NASA  Avionics  and 
Controls  Plan  will  meet  on  March  29- 
30,  1979.  in  Building  1219.  Room  225. 
at  the  Langley  Research  Center. 
Hampton,  VA.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (about  50  persons 
including  Subcommittee  members  and 
participants). 

The  Subcommittee  was  established 
to  review  the  NASA  Avionics  and  Con- 
trols program  assessment  and  pro- 
posed plan  for  future  Research  and 
Technology  programs.  The  Chairper- 
son is  Mr.  Duane  T.  McRuer,  and 
there  are  10  members  of  the  Subcom- 
mittee. 

For  further  Information  contact  Dr. 
Herman  A.  Rediess.  Executive  Secre- 
tary of  the  Inlormal  Ad  IIcc  Subcom- 
mittee on  NASA  Avionics  and  Controls 
Plan.  Code  RTE-3.  NASA  Headquar- 
ters. Washington.  DC  20546  (202/755- 
2243). 

Agenda 

March  29.  1979 

8:30  a.m.  Chairperson's  Remarks 
9:00  a.m.  Executive  Secretary's  Report 
9:30  a.m.  Summary  Presentation  of  Modi- 
fied Avionics  and  Controls  Plan 
1:00  p.m.  Discussion  of  Modified  Plan 
5:00  p.m.  Adjourn 


March  30.  1979 

8:30   a.m.   Sut>commlttee   Deliberation   and 

Recommendations 
2:30  p.m.  Adjourn 

Arnold  W.  Prittkin, 
Associate  Administrator 
for  External  Relations. 
March  5,  1975. 
(FR  IDoc.  79-7249  Filed  3-9-79:  8:45  am) 
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[Notice  79-27) 

NASA  ADVISORY  COUNCIL  (NAC);  SPACE 
SCIENCE  ADVISORY  COMMITTEE 

Mooting 

The  NAC  Space  Science  Advisory 
Committee  (SSAC)  will  meet  at  the 
National  Aeronautics  and  Space  Ad- 
ministration Headquarters  on  April  4- 
6.  1979.  The  meeting  will  be  open  to 
the  public.  The  meeting  will  take  place 
from  9:00  a.m.  to  5:30  p.m.  on  April  4 
and  5  and  from  9:00  a.m.  to  12:30  p.m. 
on  April  6,  1979,  in  Room  5026  of  Fed- 
eral Office  Building  6,  400  Maryland 
Avenue  SW,  Washington.  D.C.  20546. 

The  NAC  Space  Science  Advisory 
Committe  consults  with  and  advises 
the  Council  as  a  whole  and  NASA  on 
plans  for,  work  in  progress  on.  and  ac- 
complishments of  NASA's  Space  Sci- 
ence programs.  Topics  under  discus- 
sion at  this  meeting  will  include  a 
review  of  the  NASA  Office  of  Space 
Science  (OSS)  FY  1980  five  year  plan; 
status  reports  on  the  Decade  Study  in 
Astronomy;  the  Lunar  Sample  Pro- 
gram and  the  Space  Science  Platform 
Study;  an  overview  of  the  OSS  Life 
Sciences  Program,  and  presentations 
of  early  Voyager  and  Pioneer  Venus 
Results. 

April  4.  1979 

9:00  a.m.  Introduction 

9:30  a.m.  OSS  Program  SUtus.  FY  1980 
Budget  Re|x>rt 

10:15  a.m.  Advisory  Committee  Activities 

10:45  a.m.  FY  1981  Five  Year  Plan,  Gamma 
Ray  Olwervatory  and  Venus  Orbiter  and 
Imaging  Radar  Status  Update 

11:00  a.m.  Gravity  Probe-B 

11:45  a.m.  Comet  Mission 

1:30  p.m.  Origins  of  Plasma  In  Earth's 
Neighborhood 

2:15  p.m.  Advanced  X-Ray  Astronomy  Fa- 
cility 

3:00  p.m.  Solar  Probe 

4:00  p.m.  Five  Year  Plan  Discussion  and 
Working  Session 

AprU  5. 1979 

9:00  a.m.  Mars  Sample  Return  Mission 
9:45  a.m.  Decade  Study  in  Astronomy 
10:45  a.m.  Lunar  Sample  Program  Status 
11:30  a.m.  Overview  of  Life  Sciences  Pro- 
gram 
1:30    p.m.    Space    Platform    Study    Status 

Report 
3:00  p.m.  Writing  Session 
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April  6.1979 

9:00  a.m.  Writing  Session 

10:00  a.m.  Voyager  Status  and  Movie 

11:00  a.m.  Pioneer  Venus  Results 

For  further  information  regarding 
this  meeting,  please  contact  Dr.  Adri- 
enne  F.  Timothy,  Executive  Secretary, 
at  Ailea  Code  202/755-3653.  National 
Aeronautics  and  Space  Administra- 
tion, Washington,  D.C.  20546. 

Arnold  W.  Frutkin. 
Associate  Administrator 
for  External  Relations. 
March  5.  1979. 
[FR  Doc.  79-7250  FUed  3-9-79;  8:45  am) 
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[Notice  79-261 

SPACE  AND  TERRESTRIAL  APPLICATIONS 
STEERING  COMMITTEE  (STASC),  PROPOSAL 
EVALUATION  ADVISORY  SUBCOMMIUEE 

Mooting 

The  Magnetic  Field  Satellite 
(MAGS AT)  Panel  of  the  STASC,  Pro- 
posal Evaluation  Advisory  Subcommit- 
tee win  meet  at  the  Goddard  Space 
Flight  Center,  Greenbelt.  Maryland 
20771,  on  April  3,  4.  and  5,  1979.  The 
meeting  will  be  held  in  Room  200, 
Building  26.  from  8:30  a.m.  to  5:30  p.m. 
on  each  day.  The  Subcommittee  will 
discuss,  evaluate,  and  categorize  the 
proposals  submitted  to  NASA  in  re- 
sponse to  the  Announcement  of  Op- 
portunity for  investigations  using  data 
to  be  obtained  from  Its  Magnetic  Field 
Satellite  (MAGSAT).  Public  discussion 
of  the  professional  qualifications  of 
the  proposers  and  their  potential  sci- 
entific contributions  to  the  MAGSAT 
Program  would  Invade  the  privacy  of 
the  proposers  and  the  other  individ- 
uals involved.  Since  the  Subcommittee 
sessions  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552b(c) 
(6),  as  described  above,  it  has  been  de- 
termined that  the  sessions  should  be 
closed  to  the  public. 

For  further  information,  please  con- 
tact Mr.  James  Murphy,  NASA  Head- 
quarters. Washington,  D.C.  20546,  area 
code  202/755-3848. 

Arnold  W.  Frutkin, 
Associate  Administrator 
for  External  Relations. 

March  5,  1979. 

[FR  Doc.  79-7251  FUed  3-9-79;  8:45  am] 
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[6820-AC-M] 

NATIONAL  COMMISSION  ON  SOCIAL 
SECURITY 

RETIREMENT  AND  SURVIVORS  PROGRAM 
Mooting;  Amondmont 

The  National  Commission  on  Social 
Security  will  hold  a  public  meeting  at 
Washington.  D.C.  on  March  16.  1979 
in  Room  2230  of  the  Department  of 
Transportation  Building  at  7th  and  D 
Street,  SW.  The  purpose  of  the  meet- 
ing is  to  discuss  the  Retirement  and 
Survivors  Program. 

The  meeting  will  begin  at  1:00  p.m. 
and  continue  until  Commission  busi- 
ness is  completed  by  not  later  than 
5:00  p.m.  The  meeting  will  be  open  to 
the  public.  In  accordance  with  the 
Federal  Advisory  Committee  Act. 

Additional  Information  al>out  the 
meeting  may  be  obtained  from  the 
Conunlsslon  office: 

Rooirt  131A— Pension  Building.  440  O 
Street.  NW.  Washington.  D.C.  Phone: 
376-2622. 

Francis  J.  Crowley, 
Executive  Director. 

(FR  Doc.  79-7294  Filed  3-9-79;  8:45  am) 


[7590-01 -M] 

NUCLEAR  REGULATORY 
COMMISSION 

DRAFT  REGULATORY  GUIDE 

Utuanco  end  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft 
of  a  new  guide  planned  for  its  Regula- 
tory Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been  devel- 
oped to  describe  and  make  available  to 
the  public  methods  acceptable  to  the 
NRC  staff  of  implementing  specific 
parts  of  the  Commission's  regulations 
and,  in  some  cases,  to  delineate  tech- 
niques used  by  the  staff  in  evaluating 
specific  problems  or  postulated  acci- 
dents and  to  provide  guidance  to  appli- 
cants concerning  certain  of  the  Infor- 
mation needed  by  the  staff  In  its 
review  of  applications  for  permits  and 
licenses. 

The  draft  guide,  temporarily  identi- 
fied by  its  task  number,  OH  706-4.  is 
entitled  "Guide  for  Preparation  of  Ap- 
plications for  the  Use  of  Gamma  Irra- 
diators." and  Is  Intended  for  Division 
10.  "General."  It  descril)es  the  type  of 
information  that  is  needed  by  the 
NRC  staff  to  evaluate  an  application 
for  a  license  to  use  sealed  radioactive 
sources  for  the  gamma  irradiation  of 
materials. 

This  draft  guide  and  associated 
value/impact  statement  are  being 
issued  to  involve  the  public  in  the 
early  stages  of  the  development  of  a 
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regulatory  position  in  this  area.  They 
have  not  received  complete  staff 
review  and  do  not  represent  an  official 
NRC  staff  position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including 
any  implementation  schedule)  and  the 
draft  value/Impact  statement.  Com- 
ments on  the  draft  value/impact  state- 
ment should  be  accompanied  by  sup- 
porting data.  Comments  on  both 
drafts  should  be  sent  to  the  Secretary 
of  the  Commission.  U.S.  Nuclear  Reg- 
ulatory Commission,  Washington.  D.C. 
20555,  Attention:  Docketing  and  Ser\ 
ice  Branch,  by  April  30.  1979. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements 
in  all  published  guides  are  encouraged 
at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commissions  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  or  the  latest  re- 
vision of  published  guides  (which  may 
be  reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  guides  or  draft  guides 
in  specific  divisions  should  be  made  in 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
Attention:  Director.  Division  of  Tech- 
nical Information  and  Document  Con- 
trol. Telephone  requests  cannot  be  ac- 
commodated. Regulatory  guides  are 
not  copyrighted,  and  Commission  ap- 
proval is  not  required  to  reproduce 
them. 

(5  use  552(a)) 

Dated  at  Rocliville.  Md..  this  5th  day 
of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mis.sion. 

Karl  R.  Goller. 
Director,     Division     of    Siting. 
Health,  and  Safeguards  Stand- 
ards,  Office  of  Staiidards  De- 
"    relopment. 
(PR  Doc.  79-7336  Piled  3-9-79;  8:45  am] 
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DtAFT  REGULATORY  GUIDE 
Ummoc*  otid  Avoilabiiity 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft 
of  a  new  guide  planned  for  its  Regula- 
tory Guide  Series  together  with  a 
draft  of  the  associated  value/impa(;X 
statement.  This  series  has  been  devel- 
oped to  describe  and  make  available  to 
the  public  methods  acceptable  to  the 
NRC  staff  of  implementing  specific 
parts  of  the  Commission's  regulations 
and.  in  some  cases,  to  delineate  tech- 
niques used  by  the  staff  in  evaluating 


NOTICES 

specific  problems  or  postulated  acci- 
dents and  to  provide  guidance  to  appli- 
cants concerning  certain  of  the  Infor- 
mation needed  by  the  staff  in  Its 
review  of  applications  for  permits  and 
licenses. 

The  draft  guide,  temporarily  identi- 
fied by  its  task  number.  SC  704-5.  is 
entitled  'Functional  Specification  for 
Safety-Related  Valve  Assemblies  in 
Nuclear  Power  Plants."  and  is  Intend- 
ed for  Division  1,  "Power  Reactors."  It 
delineates  a  procedure  for  implement- 
ing the  Commission's  regulations  with 
respect  to  detailed  specification  of  in- 
formation pertinent  to  defining  oper- 
ating requirements  for  valve  assem- 
blies whose  safety-relatec^  function  is 
to  open,  close,  or  regulate  t]uid  flow  in 
light-water-cooled  nuclear  power 
plants. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being 
issued  to  involve  the  public  in  the 
early  stages  of  the  development  of  a 
regulatory  position  In  this  area.  They 
have  not  received  complete  staff 
review  and  do  not  represent  an  official 
NRC  staff  position. 

Public  comments  are  t)eing  solicited 
on  both  drafts,  the  guide  (including 
any  implementation  schedule)  and  the 
draft  value/impact  statement.  Com- 
ments on  the  draft  value/impact  state- 
ment should  l>e  accompanied  by  sup- 
porting data.  Comments  on  both 
drafts  should  be  sent  to  the  Secretary 
of  the  Commission.  U.S.  Nuclear  Reg- 
ulatory Commission,  Washingtijn.  D.C. 
20555,  Attention:  Docketing  and  Serv- 
ice Branch,  by  May  10,  1979. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  cormection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements 
in  all  published  guides  are  encouraged 
at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  D.C.  Requests  for  single 
copies  of  draft  guides  or  the  latest  re- 
vision of  published  guides  (which  may 
be  reprcxluced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  guides  or  draft  guides 
in  specific  divisions  should  be  made  in 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
Attention:  Director.  Division  of  Tech- 
nical Information  and  Docunient  Con- 
trol. Telephone  requests  cannot  be  ac- 
commodated. Regulatory  guides  are 
not  copjTighted.  and  Commission  ap- 
proval is  not  required  to  reproduce 
them. 

(5  U.S.C.  5S2(a)) 

Dated  at  RockvlUe.  Md..  this  28th 
day  of  February  1979. 


For  the  Nuclear  Regulatory   Com- 
mission. 

Guy  A.  Arlotto. 
Director,  Division  of  Engineer- 
ing Standards,  Office  of  Stand- 
arifs  Development 
[PR  Doc.  79-7337  Piled  3-9-79:  8:45  am] 
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[Docket  No.  50  366] 

GEORGIA  POWER  CO.,  ET  AL. 

Utuanc*  of  Amandmcnt  to  Facility  Op«rating 
Umm* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  6  to  Facility  Operat- 
ing License  No.  NPF-5.  issued  to  Geor- 
gia Power  Company.  Oglethorpe  Elec- 
tric Membership  Corporation.  Munici- 
pal Electric  Association  of  Georgia, 
and  City  of  Dalton,  Georgia,  which  re- 
vised Technical  Specifications  for  op- 
eration of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  No.  2  (the  facility)  located 
in  Appling  County.  Georgia.  The 
amendment  is  effective  as  of  its  date 
of  issuance. 

This  amendment  revises  the  Limit- 
ing Conditions  for  Operation  and  asso- 
ciated Surveillance  requirements  for 
the  Core  Spray  System  by  adding  an 
alternate  flow  path  in  Cold  Shutdown 
and  Refueling  Modes. 

The  application  for  the  amendment 
complies  with  th^  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement,  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  February  27.  1979. 
(2)  Amendment  No.  6  to  License  No. 
NPF-5.  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  Inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  N.W.. 
Washington.  D.C.  and  at  the  Appling 
County  Public  Library.  Parker  Street. 
Baxley.  Georgia  31513.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon  re- 


quest addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  Attention:  Director,  Divi- 
sion of  Operating  Reactors. 

Dated  at  Bethesda.  Md.,  this  2d  day 
of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Thomas  A.  Ippolito, 
Chief,        Operating       Reactors 
Branch  No.  3,  Division  of  Op- 
erating Reactors. 
[PR  Doc.  79-7308  PUed  3-9-79;  8:45  am] 
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[Docket  No.  50-466] 

HOUSTON  LIGHTING  A  POWER  CO.  (ALLENS 
CREEK  NUCLEAR  GENERATING  STATION, 
UNIT  1) 

R*centtttufion  of  Atomic  Softty  and  Ucantlng 
Appoal  Board 

Notice  is  hereby  given  that,  in  ac- 
cordance with  the  authority  In  10  CFR 
2.787(a),  the  Chairman  of  the  Atomic 
Safety  and  Licensing  Appeal  Panel  has 
reconstituted  the  Atomic  Safety  and 
Licensing  Appeal  Board  for  this  con- 
struction permit  proceed  to  consist  of 
the  following  members: 

Alan  S.  Rosenthal,  Chairman 
Dr.  John  H.  Buck 
Michael  C.  Parrar 

Dated:  March  1.  1979. 

ROMAYNE  M.  SkRUTSKI, 

Secretary  to  the 
Appeal  Board. 
IPR  Doc.  79-7322  Piled  3-9-79;  8:45  ami 
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[Docket  No.  50-3311 

IOWA  ELECTRIC  LIGHT  ft  POWER  CO.,  CEN- 
TRAL IOWA  POWER  COOPERATIVE,  AND 
CORN  BELT  POWER  COOPERATIVE 

Utuanco  of  Amondmont  to  Facility  Oparoting 
Ucan*« 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  No.  49  to  Facility  Operat- 
ing License  No.  DPR-49  issued  to  Iowa 
Electric  Light  and  Power  Company, 
Central  Iowa  Power  Cooperative,  and 
Com  Belt  Power  Cooperative,  which 
revised  Technical  Specifications  for 
operation  of  the  Duane  Arnold  Energy 
Center,  located  in  Linn  County.  Iowa. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  consists  of  changes 
to  the  Technical  Specifications  to  add 
augmented  inservice  inspection  of  the 
modified  safe-ends  on  the  eight  recir- 
culation system  inlet  lines  and  speci- 
fies a  power  ascension  schedule. 


NOTICES 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I.  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
Is  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  preparecl  In  con- 
nection with  issuance  of  this  amend- 
ment. 

For  futher  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  February  22.  1979, 
as  supplemented  by  letters  dated 
March  1.  1979  and  March  3.  1979.  (2) 
Amendment  No.  49  to  License  No. 
DPR-49.  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  The  Safety 
Evaluation  also  discusses  a  number  of 
other  matters  which  arose  during  the 
completion  of  repair  work  at  the  facili- 
ty. All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  D.C.  and  at 
the  Cedar  Rapids  Public  Library.  426 
Third  Avenue,  S.E.,  Cedar  Rapids, 
Iowa  52401.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request  address 
to  the  U.S.  Nuclear  Regulatory  Com- 
mission, Washington,  D.C.  20555,  At- 
tention: Director,  Division  of  Operat- 
ing Reactors. 

Dated  at  Bethesda,  Md.,  this  5th  day 
of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Thomas  A.  Ippolito, 
Chief,        Operating       Reactors 
Branch  No.  3,  Division  of  Op- 
erating Reactors. 

[PR  Doc  79-7323  Piled  3-9-79:  8:45  am] 
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[Docket  No.  50-309) 

MAINE  YANKEE  ATOMIC  POWER  CO. 

Ittuanc*  of  Amondmant  to  Facility  Oparoting 
LicanM 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  44  to  Facility  Operat- 
ing License  No.  DPR-36,  issued  to 
Maine  Yankee  Atomic  Power  Compa- 
ny (the  licensee),  which  revised  the  li- 
cense   for    operation    of    the    Maine 
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Yankee  Atomic  Power  Station  (the  fa- 
cility), located  in  Lincoln  County. 
Maine.  The  amendment  becomes  ef- 
fective on  February  23,  1979. 

The  amendment  adds  a  license  con- 
dition to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  license. 

The  licensee's  filing  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  ma(}e  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

The  licensee's  filing  dated  January 
29,  1979,  and  the  Commission's  Secu- 
rity Plan  EX^aluation  Report  are  being 
withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2.790(d).  The  withheld 
information  is  subject  to  disclosure  in 
accordance  with  the  provisions  of  10 
CFR  §9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  44 
to  License  No.  DPR-36  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  23,  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Conunisslon's  Public  Docu- 
ment Room,  1717  H  Street,  NW., 
Washington.  D.C.  and  at  the  Wlscasset 
Public  Library  Association,  High 
Street,  Wlscasset,  Maine.  A  copy  of 
items  (1)  and  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Md.,  this  23rd 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile, 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  4,  Division  of 
Operating  Reactors. 
[PR  Doc.  79-7324  Piled  3-9-79;  8:45  am] 
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(DockeU  Nos.  50-289  and  50-3201 

iNETROPOUTAN  EOISON  CO.,  JERSEY  CENTRAL 
POWER  «  LIGHT  CO.,  AND  PENNSYLVANIA 
ELECTRIC  CO. 

ItMonc*  of  Amandmcnts  to  Facility  Op*ratinfl 

LiCMI*** 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  49  to  Facility  Operat- 
ing License  No.  DPR-50  and  Amend- 
ment No.  9  to  Facility  Operating  Li- 
cense No.  DPR-73.  issued  to  Metro- 
politan Edison  Company,  Jersey  Cen- 
tral Power  and  Light  Company  and 
Pennsylvania  EHectric  Company  (the 
licensees),  which  revised  the  licenses 
for  operation  of  the  Three  Mile  Island 
Nuclear  Station.  Units  Nos.  1  and  2 
(the  facility),  located  in  E>auphin 
County,  Pennsylvania.  The  amend- 
ments become  effective  on  February 
23.  1979. 

The  amendments  Incorporate  the 
"Three  Mile  Island  Nuclear  Station, 
Units  1  and  2.  Modified  Amended 
Physical  Security  Plan"  into  the  li- 
censes. 

The  licensees'  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license  amendments.  F*rior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental impact  statement,  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensees'  filing  dated  February 
1.  1978.  revised  June  15.  July  25.  Octo- 
ber 27  and  Novemljer  17.  1978.  and 
January  22  and  February  22.  1979.  and 
the  Commission's  Security  Plan  evalu- 
ation Report  are  proprietary  informa- 
tion and  are  being  withheld  from 
public  disclosure  pursuant  to  10  CFR 
2.790(d).  The  withheld  information  is 
subject  to  disclosure  in  accordance 
with  the  provisions  of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (I)  Amendment  Nos.  49 
and  9  to  Licenses  Nos.  DPR-50  and 
DPR-73.  respectively,  and  (2)  the 
Commission's  related  letter  to  Metro- 
politan Edison  Company  dated  Febru- 
ary 23.  1979.  These  items  are  available 
for  public  inspection  at  the  Commis- 
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sion's  Public  Document  Room,  1717  H 
Street,  NW..  Washington,  D.C.,  and  at 
the  Government  Publications  Section, 
State  Library  of  Pennsylvania.  Box 
1601  (Education  Building),  Harrlsburg, 
Pennsylvania.  A  copy  of  Items  (1)  and 
(2)  may  be  obtained  upon  request  ad- 
dressed to  the  UJS.  Nuclear  Regula- 
tory Commission.  Washington,  D.C. 
20555,  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda,  MdL,  this  23d  day 
of  February  1979. 

For  the   Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile. 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  4,  Division  of 
Operating  Reactors. 
[FR  Doc.  79-7325  PUed  3-9-79:  8:45  am] 
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NIAGARA  MOHAWK  POWER  CORP. 

l»MMinc«  •t  Facility  Lic«ns«  A»«nd»>nt 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  27  to  Facility  Operat- 
ing License  No.  DPR-63  to  the  Niagara 
Mohawk  Power  Corporation  (the  li- 
censee) which  revises  the  Technical 
Specifications  for  operation  of  the 
Nine  Mile  Point  Nuclear  Station.  Unit 
No.  1  (the  facility)  located  in  Oswego 
County.  New  York.  The  amendment  is 
effective  as  of  its  date  of  Issuance. 

The  amendment  revises  the  Techni- 
cal Specifications  to  allow  spiral  un- 
loading and  reloading  of  the  core 
which  results  In  reducing  the  required 
number  of  control  blade  guides. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFn  51.5(dM4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  Issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  March  22.  1978.  as 
supplemented   January    15.    1979.   (2) 


Amendment  No.  27  to  License  No. 
DPR-63,  and  (3)  the  Commission's  re- 
lated Safety  {^valuation.  All  of  these 
Items  are  available  for  public  Inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  NW., 
Washington.  D.C.  and  at  the  Oswego 
County  Office  Building,  46  E.  Bridge 
Street.  Oswego,  New  York  13126.  A 
copy  of  items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated   at   Bethesda,   Md.,   this   2nd 
day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Thomas  A.  Ippolito, 
CTtic/'.        Operating       Reactors 
Branch  No.  3,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7326  Filed  3-9-79;  8:45  am] 
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PENNSYLVANIA  POWER  «  LIGHT  CO.  AND  AL- 
LEGHENY ELECTRIC  COOPERAnVE,  INC 
(SUSQUEHANNA  STEAM  ELEORIC  STATION, 
UNITS  I  AND  2) 


On  August  9,  1978,  the  Nuclear  Reg- 
ulatory Commission  publshed  In  the 
Federal  Recister.  43  PR  35406.  a 
notice  that  the  Commission  had  re- 
ceived an  application  for  facility  oper- 
ating licenses  from  Pennsylvania 
Power  &  Light  Co.  and  Allegheny 
Electric  Cooperative,  Inc.  (the  Appli- 
cants) to  possess,  use  and  operate  the 
Susquehanna  Steam  EHectrlc  Station, 
Units  1  and  2,  two  trailing  water  reac- 
tors located  on  a  site  in  Salem  Town- 
ship, Luzerne  County,  Pennsylvania. 
The  notice  provided  that  by  Septem- 
ber 8,  1978,  any  person  whose  interest 
may  be  affected  by  the  proceeding 
could  file  a  petition  for  leave  to  inter- 
vene in  accordance  with  the  Commls- 
slon's  rules  of  practice.  10  CFR  Part  2. 
particularly  10  CFR  2.714. 

Pour  petitions  for  leave  to  Intervene 
and  requests  for  a  hearing  in  the  pro- 
ceeding were  filed.  In  addition,  the 
Bureau  of  Radiation  Protection.  De- 
partment of  Environmental  Resources, 
of  the  Commonwealth  of  Pennsylva- 
nia, filed  a  request  to  participate  as  an 
"interested  State"  pursuant  to  10  CFR 
2.715(c).  An  Atomic  Safety  and  Licens- 
ing Board  was  established  to  rule  upon 
such  petitions  and  requests.  After 
holding  a  special  prehearing  confer- 
ence pursuant  to  10  CFR  2.751a.  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  upon  petitions 
issued  an  order  on  March  6,  1979, 
granting  the  petitions  for  leave,  to  In- 
tervene  filed   by   the   Environmental 


Coalition  on  Nuclear  Power  (ECNP), 
Colleen  Marsh  et  al..  the  Susquehanna 
Environmental  Advocates  (SEA),  and 
the  Citizens  Against  Nuclear  Danger 
(CAND).  and  admitting  those  petition- 
ers as  parties  to  the  proceeding.  The 
Licensing  Board  also  granted  the  re- 
quest of  the  Bureau  of  Radiation  F*ro- 
tectlon  to  participate  as  an  "Interested 
State." 

Please  take  notice  that  a  hearing 
will  be  conducted  in  this  proceeding. 
An  Atomic  Safety  and  Licensing 
Board,  consisting  of  the  same  mem- 
bers who  served  on  the  Board  desig- 
nated to  rule  upon  petitions,  has  been 
designated  to  preside  over  this  pro- 
ceeding. They  are  Glenn  O.  Bright, 
Dr.  Oscar  H.  Paris,  and  Charles  Bech- 
hoefer,  who  will  serve  as  Chairman  of 
the  Board. 

During  the  course  of  the  proceeding, 
the  Board  will  hold  one  or  more  pre- 
hearing conferences  pursuant  to  10 
CFR  2.752.  The  public  is  invited  to 
attend  any  prehearing  conferences,  as 
well  as  the  evidentiary  hearing. 
During  some  or  all  of  these  sessions, 
and  in  accordance  with  10  CFR 
2.715(a),  any  person,  not  a  party  to  the 
proceeding,  will  be  permitted  to  make 
a  limited  appearance  statement,  either 
orally  or  in  writing,  stating  his  posi- 
tion on  the  Issues.  The  number  of  per- 
sons making  oral  statements  and  the 
time  allowed  for  each  oral  statement 
may  be  limited  depending  upon  the 
total  time  available  at  various  sessions. 
Persons  desiring  to  make  a  limited  ap- 
pearance are  requested  to  inform  the 
Secretary  of  the  Commission,  U.S.  Nu- 
clear Regulatory  Commission,  Wash- 
ington, DC  20555,  Attention;  Docket- 
ing and  Service  Section.  Written  state- 
ments supplementing  or  In  lieu  of  oral 
statements  may  be  of  any  length  and 
will  be  accepted  at  any  session  of  the 
proceeding  or  may  be  mailed  to  the 
Secretary  of  the  Commission. 

For  further  details,  see  the  applica- 
tion for  the  facility  operating  licenses, 
dated  April  10,  1978.  the  Applicants' 
EInvlronmental  Report.  Operating  Li- 
cense Stage,  dated  July  12,  1978.  and 
papers  filed  concerning  the  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene,  including  the  Special  Pre- 
hearing Conference  Order  ruling  upon 
the  intervention  petitions,  dated 
March  6,  1979,  all  of  which  are  availa- 
ble for  public  inspection  at  the  Com- 
mission's Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC, 
and  at  the  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes  Barre,  Penn- 
sylvania 18701.  As  they  become  availa- 
ble, the  following  documents  may  be 
inspected  at  the  above  locations:  (1) 
The  Safety  Evaluation  Report  .pre- 
pared by  the  Commission's  Office  of 
Nuclear  Reactor  Regulation;  (2)  the 
Draft   Environmental   Statement;   (3) 
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the  Final  Environment&l  Statement; 
(4)  the  report  of  the  Advisory  Commit- 
tee on  Reactor  Safeguards  (ACRS)  on 
the  application  for  facility  operating 
licenses;  (5)  the  proposed  facility  oper- 
ating licenses;  and  (6)  the  technical 
specifications,  which  will  be  attached 
to  the  proposed  facility  operating  li- 
censes. 

Dated  at  Bethesda,  Md.,  this  6th  day 
of  March  1979. 

The  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  petitions 
for  leave  to  intervene. 

Charles  Bbchhoetes. 
Chairman. 

(FR  Doc.  79-7327  FUed  3-9-79:  8:45  am] 
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PORTLAND  GENERAL  ElECTRK  CO.,  CITV  Of 
EUGENE,  OREG.,  AND  PAOFIC  POWBI  « 
LIGHT  Ca 

hswonc*  of  AmMidmwrt  to  FodHty  Operating 
LicMi** 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  No.  37  to  Facility  Operat- 
ing License  No.  NPP-1  issued  to  Port- 
land General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Pacific 
Power  and  Light  Company  which  re- 
vised Technical  Specifications  for  op- 
eration of  the  Trojan  Nuclear  Plant 
(the  facility),  located  in  Columbia 
County,  Oregon.  The  amendment  Is 
effective  as  of  Its  date  of  Issuance. 

This  amendment  revises  the  limiting 
conditions  for  operation  and  surveil- 
lance requirements  for  safety-related 
hydraulic  shock  suppressors  (snub- 
bers). 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  commission  has  made  appropriate 
findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

For  further  details  with  respept  to 
this  action,  see  (1)  the  application  for 
amendment  dated  August  10,  1977,  as 
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supplemented  and  amended  Septem- 
ber 1,  1978,  and  January  19,  1979.  (2) 
Amendment  No.  37  to  License  No. 
NPP-1.  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room,  1717  H  Street,  NW, 
Washington.  D.C.  20555,  and  at  the 
Columbia  County  Courthouse,  Law  Li- 
brary, Circuit  Court  Room,  St.  Helens, 
Oregon  97051.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission,  Washington,  D.C. 
20555,  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda,  Md..  this  26th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  Schwencer, 
Chief,        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-7328  FUed  3-9-79;  8:45  am] 


[7590-01 -M] 

(Docket  No.  50-344] 

PORTLAND  GENERAL  ELECTRIC  CO.,  CITY  Of 
EUGENE,  OREG.,  AND  PAOFIC  POWER  A 
LIGHT  CO. 

Ittuonc*  of  Ain«ndm«fit  to  Fodtity  Operating 
Lic*n»« 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  38  to  Facility  Operat- 
ing License  No.  NPF-1  issued  to  Port- 
land General  EHectric  Company  et  al. 
(the  licensee),  which  revised  the  li- 
cense for  operation  of  Trojan  Nuclear 
Plant  (the  facility),  located  in  Colum- 
bia County,  Oregon.  The  amendment 
became  effective  on  February  23.  1979. 

The  amendment  revises  the  license 
to  incorporate  the  current  Commis- 
sion-approved physical  security  plan 
as  part  of  the  license. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(dK4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  t>e  prepared  in  con- 
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nection  with  issuance  of  this  amend- 
ment. 

The  licensee's  filings  dated  May  25. 
1977,  as  revised  through  Revision  No. 
3.  and  the  Commission's  Security  Plan 
Evaluation  Report  are  being  withheld 
from  public  disclosure  pursuant  to  10 
CFR  2.790(d).  The  withheld  informa- 
tion is  subject  to  disclosure  in  accord- 
ance with  the  provisions  of  10  CFR 
9.12. 

For  further  details  with  respect  to 
this  action,  see  ( 1 )  Amendment  No.  38 
License  No.  NPF-1.  and  (2)  the  Com- 
missions related  letter  to  the  licensee 
dated  February  27,  1979.  These  items 
are  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washing- 
ton. D.C.  20555,  and  at  the  Columbia 
County  Courthouse,  Law  Library.  Cir- 
cuit Court  Room,  St.  Helens,  Oregon 
97051.  A  copy  of  items  (1)  and  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington,  D.C.  20555,  Atten- 
tion: Director.  Division  of  Operating 
Reactors. 

Dated  at  Bethesda.  Md..  this  27th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER. 

Chief,        Operating        Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
CFR  Doc.  79-7329  Piled  3-9-79:  8:45  am) 
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POWEt  AUTHOIITY  OF  THf  STATE  OF  NEW 
VOIK 

h*wanc«  of  AnMndnMnt  to  Facility  Oporoting 
Lk*nM 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  23  to  Facility  Operat- 
ing License  No.  DPR-64,  issued  to 
Power  Authority  of  the  State  of  New 
Yorli  (the  licensee),  which  revised  the 
licenses  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  3 
(the  facility),  located  in  Buchanan. 
Westchester  County.  New  York.  The 
amendment  became  effective  on  Feb- 
ruary 23.  1979. 

The  amendment  adds  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filing  comply  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  In  the 
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license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

The  licensee's  filings  dated  May  25, 
1977.  as  supplemented  October  31. 
1977.  April  25.  1978.  May  26.  1978. 
June  12.  1978  and  February  14.  1979 
and  the  Commission's  Security  Plan 
Evaluation  Report  are  being  withheld 
from  public  disclosure  pursuant  to  10 
CFR  2.790(d).  The  withheld  informa- 
tion is  subject  to  disclosure  in  accord- 
ance  with  the  provisions  of  10  CFR 
§9.12. 

For  further  details  with  respect  to 
this  action,  see  (1 )  Amendment  No.  23 
to  License  No.  DPR-64.  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  27.  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  NW.. 
Washington.  D.C.  and  at  the  White 
Plains  Public  Library.  100  Martine 
Avenue.  White  Plains.  New  York.  A 
copy  of  items  (1)  and  (2)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC.  20555,  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Md..  this  27th 
day  of  February.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWEWCEH. 

Chief.        Operating        Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
IFR  Doc.  79-7330  Piled  3-9-79;  8:45  am] 
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RAWOAaiVE  WASTE  REPOSITOCIES 
fublk  MMtin^t 

The  Nuclear  Regulatory  Commission 
and  the  Department  of  Energy  will  be 
holding  a  series  of  meetings  on  the 
subject  of  radioactive  waste  repositor- 
ies. These  meetings  will  be  open  to  the 
public.  To  notify  interested  members 
of  the  public  of  each  of  these  meet- 
ings, the  NRC  will  publish  a  meeting 
notice  specifying  the  date,  time,  loca- 
tion, and  subject.  The  prior  notice  will 
be  available  at  the  Commission's 
Public  Document  Room.  1717  H 
Street.  N.W..  Washington.  DC,  and 
will  be  sent  out  to  Interested  parties 
and  individuals  on  a  standard  distribu- 


tion list.  Any  person  who  wishes  to  be 
on  this  meeting  notice  distribution  list 
should  submit  their  name  and  address 
to  Mr.  James  C.  Malaro,  Division  of 
Waste  Management.  U.S.  Nuclear  Reg- 
ulatory Conunission.  Washington.  D.C. 
20555. 

Dated  at  Silver  Spring.  Md..  this  2nd 
day  of  March  1979. 

For   the   Nuclear  Regulatory   Com- 
mission. 

James  C.  Malaro. 
Chief.   High-Level  and  Transur- 
anic   Waste  Branch.   Division 
of  Waste  Management 
tPR  Doc.  79-7335  Piled  3-9-79;  8:45  ami 
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(Docket  No.  50-3121 

SACRAMENTO  MUNICIPAl  UTIUTY  DISTRICT 

ktwonc*  of  AMondmofH  to  FocUity  OporoHng 
UconM 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  No.  27  to  Facility  Operat- 
ing License  No.  DPR-54.  Issued  to  Sac- 
ramento Municipal  Utility  District 
(the  licensee),  which  revised  the  li- 
cense for  operation  of  the  Rancho 
Seco  Nuclear  Generating  Station  (the 
facility).  located  In  Sacramento 
County.  California.  The  amendment 
becomes  effective  on  February  23. 
1979. 

The  amendment  modifies  a  license 
condition  to  Include  the  current  Com- 
mission-approved physical  security 
plan  as  part  of  the  license. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commls- 
slons  rules  and  regulations  In  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
Impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  In  con- 
nection with  issuance  of  this  amend- 
ment. 

The  licensee's  filing  dated  October 
14.  1977.  as  amended  December  28. 
1977.  May  10,  1978.  October  3.  1978. 
November  17,  1978.  February  2.  1979 
and  February  22.  1979  and  the  Com- 
mission's Security  Plan  Evaluation 
report  are  being  withheld  from  public 
disclosure     pursuant     to      10     CFR 


2.790(d).  The  withheld  information  is 
subject  to  disclosure  in  accordance 
with  the  provisions  of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No  27 
to  license  No.  DPR-54  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  23.  1979.  These 
Items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment room.  1717  H  Street.  NW.,  Wash- 
ington. D.C.  and  at  the  Business  and 
Municipal  Department  Sacramento 
City-County  Library,  828  I  Street,  Sac- 
ramento. California.  A  copy  of  Items 
(1)  and  (2)  may  be  obtained  upon  re- 
quest addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director.  Divi- 
sion of  Operating  Reactors. 

Dated  at  Bethesda.  Md.  this  23d  day 
of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile. 
Acting    Chief,    Operating   Reac- 
tors Branch  No.  4.  Division  of 
Operating  Reactors. 
(FR  Doc.  79-7331  Filed  3-9-79:  8:45  am) 
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(Docket  No.  40  8602) 

UNITED  NUCLEAR  CORP. 

Availability  of  Final  Environmontol  Stottmont 
for  Morton  Ronch  Uranium  Mill 

Pursuant  to  the  National  Environ- 
mental Policy  Act  of  1969  and  the 
United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR 
Part  51.  notice  is  hereby  given  that 
the  Pinal  Environmental  Statement 
prepared  by  the  Commission's  Office 
of  Nuclear  Material  Safety  and  Safe- 
guards, related  to  the  proposed 
Morton  Ranch  Uranium  Mill  to  be  lo- 
cated In  Converse  County.  Wyoming. 
is  available  for  Inspection  by  the 
public  in  the  Commissions  Public  Doc- 
ument Room  at  1717  H  Street.  N.W.. 
Washington,  D.C.  20555. 

Tjrie  Pinal  Environmental  Statement 
is  also  being  made  available  at  the  Wy- 
oming State  Clearinghouse,  State 
Planning  Coordinator,  Office  of  the 
Governor,  Capitol  Building.  Chey- 
enne, Wyoming  82001. 

The  notice  of  availability  of  the 
Draft  Environmental  Statement  for 
the  Morton  Ranch  uranium  mill  and 
requests  for  comments  from  interested 
persons  was  published  in  the  Federal 
Register  on  April  28,  1978  (43  FR 
18366).  The  comments  received  from 
Federal  agencies.  State  and  local  offi- 
cials and  interested  members  of  the 
public  have  been  included  as  appendi- 
ces to  the  Pinal  Elnvironmental  State- 
ment. 


NOTICES 

Copies  of  the  Final  Environmental 
Statement  (Document  No.  NUREG- 
0532)  may  be  purchased  on  or  about 
March  23.  1979.  from  the  National 
Technical  Information  Service. 
Springfield,  Virginia  22161.  (Printed 
copy:  $10.75;  Microfiche:  $3.00.) 

Dated  at  Silver  Spring,  Md.,  this 
26th  day  of  February.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Ross  A.  Scarano, 
Section  Leader,  Uranium  Mill 
Licensing  Section,  Fuel  Proc- 
essing and  Fabrication 
Branch,  Division  of  Fuel  Cycle 
and  Material  Safety. 
(PR  Doc.  79-7332  Piled  3-9-79;  8:45  am) 


[7590-01 -Ml 

(Docket  No.  50-981 

UNIVERSITY  OF  DELAWARE 

Ordor  Torminating  Facility  UconM 

By  application  dated  January  18, 
1978,  as  supplemented  October  12. 
1978.  the  University  of  Delaware  (the 
licensee)  requested  authorization  to 
dismantle  the  AGN-201  Reactor  (the 
facility),  a  research  reactor  located  in 
Newark,  Delaware,  and  to  dispose  of 
the  component  parts  In  accordance 
with  a  plan  submitted  as  part  of  the 
application,  and  termination  of  Facili- 
ty License  No.  R-43.  A  "Notice  of  Pro- 
posed Issuance  of  Orders  Authorizing 
Dismantling  of  Facility.  Disposition  of 
Component  Parts,  and  Termination  of 
Facility  License"  was  published  in  the 
Federal  Register  on  February  23, 
1978  (43  FR  7491).  No  request  for  a 
hearing  or  petition  for  leave  to  inter- 
vene was  filed  following  notice  of  the 
proposed  action.  After  making  proper 
findings,  the  Nuclear  Regulatory  Com- 
mission (the  Commission)  issued  an 
"Order  Authorizing  Dismantling  of 
Facility  and  Disposition  of  Component 
Parts  ■  on  June  12,  1978.  That  order 
was  published  in  the  Federal  Register 
on  June  20,  1978  (43  FR  26510). 

The  Commission  has  found  that  the 
facility  has  been  dismantled  and  de- 
contaminated, and  that  satisfactory 
disposition  has  been  made  of  the  com- 
ponent parts  and  fuel  in  accordance 
with  the  Commission's  regulations  in 
10  CFR  Chapter  I.  and  in  a  manner 
not  Inimical  to  the  common  defense 
and  security  or  to  the  health  and 
safety  of  the  public.  The  facility  was 
dismantled  pursuant  *o  the  Commis- 
sion's Order  dated  June  12,  1978. 

The  facility  area  has  been  Inspected 
by  the  Commission's  Office  of  Inspec- 
tion and  Enforcement  and  radiation 
surveys  confirm  that  radiation  levels 
meet  the  values  defined  in  the  decom- 
missioning plan,  and  the  area  is  availa- 
ble for  unrestricted  access. 
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Therefore,  pursuant  to  the  applica- 
tion by  the  University  of  Delaware, 
Facility  License  No.  R-43  is  hereby 
terminated  as  of  the  date  of  this 
Order. 

For  further  details  with  respect  to 
this  action,  see  (1)  application  for  au- 
thorization to  dismantle  facility  and 
dispose  of  component  parts  and  for 
termination  of  fswiility  license  dated 
January  18.  1978,  as  supplemented  Oc- 
tober 12.  1978,  (2)  the  Commission's 
Order  Authorizing  Dismantling  of  Fa- 
cility dated  June  12.  1978.  and  (3)  the 
Commission's  related  Safety  Evalua- 
tion. Each  of  these  items  is  available 
for  public  inspection  at  the  Commis- 
sion's Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  D.C.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  XJJS. 
Nuclear  Regulatory  Commission, 
Washington,  D.C,  20555.  Attention: 
Director,  Division  of  Operating  Reac- 
tors. 

Dated  at  Bethesda.  Md..  this  26th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Brian  K.  Grimes. 
Assistant  Director  for  Engineer- 
ing and  Projects,  Division  of 
Operating  Reactors. 
(PR  Doc.  79-7333  Piled  3-9-79;  8:45  am) 


[7590-01-Ml 

(Docket  Nos.  50-280.  50-2811 

VIRGINIA  ELECTRIC  &  POWER  CO. 

Ittuonc*  of  Amondmont  to  Facility  Oporoting 
Liconso 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  Nos.  48  and  47  to  Facility 
Operating  License  Nos.  DPR-32  and 
DPR-37.  Issued  to  Virginia  Electric 
and  Power  Company  (the  licensee), 
which  revised  the  licenses  for  oper- 
ation of  the  Surry  Power  Station,  Unit 
Nos.  1  and  2.  (the  facility),  located  in 
Surry  County.  Virginia.  The  amend- 
ments become  effective  on  February 
23.  1979. 

The  amendments  add  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
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involve  a  significant  hazards  consider- 
ation. '*' 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensee's  filings  dated  Novem- 
ber 30,  1977.  revised  September  25. 
1978.  supplemented  October  25.  1978. 
revised  January  12.  1979.  and  supple- 
mented February  16.  1979.  and  the 
Commission's  Security  Plan  Evalua- 
tion Report  are  being  withheld  from 
public  disclosure  pursuant  to  10  cm 
2.790(d).  The  withheld  information  is 
subject  to  disclosure  in  accordance 
with  the  provisions  of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  Nos.  48 
and  47  to  License  Nos.  DPR-32  and 
DPR-37.  and  (2)  the  Commission's  re- 
lated letter  to  the  licensee  dated  Feb- 
ruary 27.  1979.  These  items  are  availa- 
ble for  public  inspection  at  the  Com- 
missions Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC 
and  at  the  Swem  Library.  College  of 
William  and  Mary.  Williamsburg.  Vir- 
ginia. A  copy  of  items  (1)  and  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555.  Atten- 
tion: Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda.  Md.,  this  27th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER. 

Chief,  Operating  Reactors 
Branch  No.  1.  Division  of  Op- 
erating Reactors. 

IFR  Doc.  79-7334  Piled  3-9-79;  8:45  ami 
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[Docket  No.  50-3481 

ALABAMA  POWER  CO. 

Ittuonea  of  Amendment  le  Facility  Operating 
Licant* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  9  to  Facility  Operat- 
ing License  No.  NPF-2  issued  to  Ala- 
bama Power  Company  (the  licensee), 
which  revised  the  license  for  operation 
of  the  Joseph  M.  Farley  Nuclear 
Plant.  Unit  No.  1  (the  facility).  located 
in  Houston  County.  Alabama.  The 
amendment  became  effective  on  Feb- 
ruary 23.  1979. 


NOTICES 

The  amendment  adds  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  license. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement,  negative  declaration 
and  environmental  impact  appraisal 
need  not  be  prepared  In  connection 
with  issuance  of  these  amendments. 

The  licensee's  filings  dated  May  25, 
1977  as  supplemented  on  November  11 
and  December  13,  1977  and  April  14 
and  November  16.  1978.  and  the  Com- 
mission's Security  Plan  Evaluation 
Report  are  proprietary  information 
and  are  being  withheld  from  public 
disclosure  pursuant  to  10  CFR 
2.790(d).  The  withheld  Information  is 
subject  to  disclosure  in  accordance 
with  the  provisions  of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  9 
to  License  No.  NPF-2,  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  26.  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room,  1717  H  Street  NW.. 
Washington.  D.C.  and  at  the  George 
S.  Houston  Memorial  Library,  212  W. 
Vurdeshaw  Street,  Dothan,  Alabama 
36301.  A  copy  of  items  (1)  and  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion, Washington.  D.C.  20555.  Atten- 
tion: Director.  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Md.,  this  26th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  ScHWENCER. 

Chief,  Operating  Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 

[PR  Doc.  79-7310  Piled  3-9-79:  8:45  ami 
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/  (Doclcet  No.  50-3481 

ALABAMA  POWER  CO. 

Ittuanc*  of  Amandmant  to  Facility  Operating 
Ucente 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  No.  10  to  Facility  Operat- 
ing License  No.  NPF-2,  Issued  to  Ala- 
bama Power  Company  (the  licensee), 
which  revised  Technical  Specifications 
for  operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  Unit  No.  1  (the  facility) 
located  In  Houston  County,  Alabama. 

The  amendment  revises  the  Techni- 
cal Specifications  relating  to:  (1) 
Radial  peaking  factor  limits  as  a  func- 
tion of  core  height;  (2)  setpoint  for  a 
reactor  trip  following  a  turbine  trip; 
(3)  part  length  control  rods  which  will 
be  removed  from  the  reactor  during 
the  first  refueling  outage;  and  (4)  ad- 
dition of  a  Maintenance  Superintend- 
ent. Revisions  1  and  4  above  are  effec- 
tive as  of  the  date  of  Issuance  of  this 
amendment.  Revisions  2  and  3  above 
will  be  effective  upon  startup  after 
fueling  for  Cycle  2. 

The  application  for  the  amendment 
compiles  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
is  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  Issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  November  15,  1978, 
supplemented  by  letters  dated  Decem- 
ber 21,  1978  and  January  12,  1979.  (2) 
Amendment  No.  10  to  License  No. 
NPF-2,  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room,  1717  H  Street,  NW.. 
Washington.  D.C.  and  at  the  George 
S.  Houston  Memorial  Library,  212  W. 
Vurdeshaw  Street,  Dothan.  Alabama 
36301.  A  copy  of  Items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555.  Atten- 


tion: Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Md.,  this  2nd 
day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWErjCER, 

Chief,        Operating        Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
[PR  Doc  79-7311  Filed  3-9-79:  8:45  am) 
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(Docket  Vos.  STN  50-592.  STN  50-5931 

ARIZONA  PUBLIC  SERVICE  CO.,  ET  AL.* 

Availability  of  Safety  Evaluation  Report  for 
Polo  Verde  Nuclear  Generating  Station, 
Units  4  and  5 

Notice  Is  hereby  given  that  the 
Office  of  Nuclear  Reactor  Regulation 
has  published  its  Safety  Evaluation 
Report  on  the  proposed  construction 
of  the  Palo  Verde  Nuclear  Generating 
Station,  Units  4  and  5,  to  be  located  in 
Maricopa  County,  Arizona,  approxi- 
mateljr  36  miles  west  of  Phoenix.  Ari- 
zona. Notice  of  receipt  of  an  applica- 
tion for  construction  permits  and  op- 
erating licenses  was  published  in  the 
Federal  Register  on  May  8.  1978  (43 
FR  19729).  This  application  was  sub- 
mitted by  the*  Arizona  Public  Service 
Company,  acting  on  behalf  of  itself 
and  the  other  applicants.  Southern 
California  Edison  Company.  El  Paso 
Electric  Company.  San  Diego  Gas  and 
Electric  Company.  Nevada  Power 
Company,  Department  of  Water  and 
Power  of  the  City  of  Los  Angeles,  City 
of  Anaheim.  California.  City  of  Bur- 
bank.  California.  City  of  Glendale, 
Calilornia,  City  of  Pasadena.  Califor- 
nia. City  of  Riverside,  California. 

The  application  references  the  Com- 
bustion Engineering,  Incorporated 
Standard  Safety  AnalysLs  Report 
CESSAR  (Docket  No.  STN  50-470).  It 
was  submitted  In  conformance  with 
the  Nuclear  Regulatory  Commission 
.staff's  Policy  and  Procedures  for  the 
Replication  of  Custom  Plant  Designs. 
WASH-1340.  dated  July  1974.  This  ap- 
proach permits  a  utility  to  submit  an 
application  for  authorization  to  con- 
struct a  nuclear  power  plant  utilizing  a 
plant  design  that  was  previously  sub- 
mitted as  part  of  a  construction 
permit  application.  The  Palo  Verde 
Nuclear  Generating  Station.  Units  4 
and  5  replicates  the  Palo  Verde  Nucle- 
ar Generating  Station.  Units  1.  2.  and 
3  (Docket  Nos.  STN  50-528.  STN  50- 
529  and  STN  50-530).  Construction 
permits  were  issued  for  the  Palo  Verde 
Nuclear  Generating  Station.  Units  1. 
2.  and  3  on  May  25.  1976. 

This  report  is  being  referred  to  the 
Advisory  Committee  on  Reactor  Safe- 
guards and  Is  being  made  available  at 


NOTICES 

the  Commission's  Public  Document 
Room.  1717  H  Street.  N.W.,  Washing- 
ton, D.C.  20555  and  at  the  Phoenix 
Public  Library.  Science  and  Industry 
Section,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004  for  Inspection 
and  copying.  The  report  (Document 
No.  NUREG-0520)  can  also  be  pur- 
chased, at  current  rates  from  the  Na- 
tional Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield,  Virginia 
22151. 

Dated  at  Bethesda,  Md.,  this  1st  day 
of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Olan  D.  Parr, 
Chief,     Light     Water    Reactors 
Branch  No.  3,  Division  of  Proj- 
ect Management 
[FR  Doc.  79-7312  Piled  3-9-79:  8:45  ami 


[7590-01 -Ml 

[Dockets  Nos.  50-317.  50-318] 
BALTIMORE  GAS  «  ELECTRIC  CO. 

Utuance  of  Amendments  to  Facility  Operating 
Licenses  and  Negative  Declaration 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendments  No.  36  and  19  to  Facility 
Operating  Licenses  Nos.  DPR-53  and 
DPR -69  issued  to  Baltimore  Gas  & 
Electric  Company  (the  licensee), 
which  revised  the  Technical  Speciflca- 
tiolns  for  operation  of  the  Calvert 
Cliffs  Nuclear  Power  Plant.  Units  Nos. 
1  and  2  (the  facility),  located  In  Cal- 
vert County,  Maryland.  The  amend- 
ments are  effecti\  e  as  of  the  date  of  is- 
suance. 

The  amendments  revise  the  Appen- 
dix B  Technical  Specifications  to  allow 
an  environmental  study  to  be  conduct- 
ed for  24  months  with  each  Unit  oper- 
atinR  at  an  increase  of  2  F  in  the  delta 
temperature  of  the  condenser  cooling 
water. 

The  application  for  the  amendments 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commissions  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commissions  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendments. 
Prior  public  notice  of  these  amend- 
ments was  not  required  since  the 
amendments  do  not  Involve  a  signifi- 
cant hazards  consideration. 

The  Commission  has  prepared  an 
environmental  Impact  appraisal  for 
this  action  and  has  concluded  that  an 
evironmental  Impact  statement  is  not 
warranted  because  there  will  be  no  en- 
vironmental Impact  attributable  to  the 
action  other  than  that  which  has  al- 
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ready  been  predicted  and  described  in 
the  Commission's  Final  Environmen- 
tal Statement  for  the  facility. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  January   15,   1979, 

(2)  Amendment  Nos.  36  and  19  to  Li- 
censes Nos.  DPR-53  and  DPR-69.  and 

(3)  the  Commission's  Envirormiental 
Impact  Appraisal.  All  of  these  Items 
are  available  for  public  Inspection  at 
the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washing- 
ton. D.C.  and  at  the  Calvert  County 
Library.  Prince  Frederick,  Maryland. 
A  copy  of  Items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Md.,  this  23rd 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile, 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  4,  Division  of 
Operating  Reactors. 


[7590-01 -Ml 

[Docket  Nos.  50-2611 

CAROLINA  POWER  «  U6HT  CO. 

Notice  of  Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  35  to  Facility  Operat- 
ing License  No.  DPR-23  issued  to 
Carolina  Power  and  Light  Company 
(the  licensee),  which  revised  the  li- 
cense for  operating  of  the  H.  B.  Robin- 
son Steam  Electric  Plant,  Unit  No.  2 
(the  facility),  located  In  Darlington 
County,  South  Carolina.  The  amend- 
ment became  effective  on  February  23, 
1979. 

The  amendment  adds  a  license  con- 
dition to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  license. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  haz&rds  consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
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tlon  and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection will  issuance  of  this  amend- 
ment. 

The  licensee's  filings  dated  May  25. 
1977  and  July  20.  1978.  as  supplement- 
ed February  16.  1979.  and  the  Commis- 
sion's Security  Plan  Evaluation  Report 
are  being  withheld  from  public  disclo- 
sure pursuant  to  10  CPR  2.790(d).  The 
withheld  Information  is  subject  to  dis- 
closure in  accordance  with  the  provi- 
sions of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  35 
to  License  No.  DPR-23.  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  27.  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  N.W.. 
Washington.  D.C.  and  at  the  Harts- 
ville  Memorial  Library.  Home  and 
Fifth  Avenues.  Hartsville.  South  Caro- 
lina. A  copy  of  items  (1)  and  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555,  Atten- 
tion: Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Md.  this  27th 
day  of  February.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER, 

Chief,        Operating        Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactorsl 
[PR  Doc.  79-7314  Filed  13-9-79:  8:45  ami 
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[Docket  No.  50-2371 ' 

COMMONWEALTH  EDISON  CO. 

Ittuonc*  of  Amcndmant  to  PrevUienol 
Operating  Liccns* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  40  to  Provisional  Op- 
erating License  No.  DPR- 19.  issued  to 
the  Commonwealth  Edison  Company 
(the  licensee),  which  revised  the  Tech- 
nical Specifications  for  operation  of 
Unit  No.  2  of  Dresden  Nuclear  Power 
Station  (the  facility)  located  in 
Grundy  County.  Illinois.  The  license 
amendment  is  effective  as  of  its  date 
of  issuance. 

The  amendment  revises  the  Techni- 
cal Specifications  to  permit  operation 
of  the  reactor  for  a  period  of  24  hours 
from  1:00  p.m.  on  February  4.  1979. 
with  a  negative  pressure  of  0.2  Inches 
of  water  in  areas  of  the  Reactor  Build- 
ing below  the  refueling  floor. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's    rules   and   regulations. 


The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions In  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  and  environmen- 
tal impact  statement  of  negative  decla- 
ration and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  the  issuance  of  this 
amendment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  February  4.  1979, 
(2)  Amendment  No.  40  to  License  No. 
DPR-19.  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
Items  are  available  for  public  Inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room,  1717  H  Street,  N.W.. 
Washington.  D.C.  20555  and  at  the 
Morris  Public  Library.  604  Liberty 
Street,  Morris.  Illinois  60451.  A  single 
copy  of  items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Md.,  this  27th 
day  of  February,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Dennis  L.  Ziemann, 
Chief,        Operating       Reactors 
Branch  No.  2,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7315  FUed  3-9-79;  8:45  am] 
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(EKKket  Nos.  50-245.  50-336] 

CONNECTICUT  UGHT  I  POWEI  CO.,  HAtT- 
FOID  ELECTRIC  LIGHT  CO.,  WESTERN  MAS- 
SACHUSEHS  ELECTRIC  CO.,  AND  NORTH- 
EAST NUCLEAR  ENERGY  CO. 

Is«w«n<«  of  Amondmont*  to  Oporoting  Liconto* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  59  to  Provisional  Op- 
erating License  No.  DPR-21  and 
Amendment  No.  \8  to  Facility  Operat- 
ing License  No.  DPR-65.  issued  to  The 
Connecticut  Light  and  Power  Compa- 
ny. The  Hartford  Electric  Light  Com- 
pany, Western  Massachusetts  Electric 
Company,  and  Northeast  Nuclear 
Energy  Company  (the  licensees), 
which  revised  the  licenses  for  oper- 
ation of  the  Millstone  Nuclear  Power 
Station,  Unit  Nos.  1  and  2,  (the  facili- 
ties), located  in  Town  of  Waterford. 


Connecticut.  The  amendments  became 
effective  on  February  23,  1979. 

The  amendments  add  a  license  con- 
dition to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensees'  filing  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  In  10  CFR 
Chapter  I,  whldi  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  no( 
required  since  the  amendment  does 
not  involve  a  significant  hazards  con- 
sideration. 

The  Commission  has  determined 
that  the  Issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CPR  51.5(d)(4)  an  environ- 
mental Impact  statement,  or  negative 
declaration  and  environmental  Impact 
appraisal  need  not  be  prepared  in  con- 
nection with  Issuance  of  these  amend- 
ments. 

The  licensees'  filing  dated  June  16, 
1978,  as  revised  August  4,  1978  and 
February  20,  1979,  and  the  Commis- 
sion's Security  Plan  Evaluation  Report 
are  being  withheld  from  public  disclo- 
sure pursuant  to  10  CFR  2.790(d).  The 
withheld  information  is  subject  to  dis- 
closure In  accordance  with  the  provi- 
sions of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  59 
to  License  No.  DPR-21  and  Amend- 
ment No.  48  to  License  No.  DPR-65 
and  (2)  the  Commission's  related 
letter  to  the  licensee  dated  February 
23.  1979.  These  Items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H 
Street.  N.W.,  Washington,  D.C.  and  at 
the  Waterford  Public  Library,  Rope 
Perry  Road,  Route  156,  Waterford. 
Connecticut  06385.  A  copy  of  items  (1) 
and  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear  Regula- 
tory Commission,  Washington,  D.C. 
20555.  Attention:  Director.  Division  of 
Operating  Reactors. 

Dated  at  Bethesda.  Md..  this  23d  day 
of  February,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Dennis  L.  Ziemann, 
Chief,        Operating       Reactors 
Branch  No.  2,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7316  FUed  3-9-79:  8:45  am] 
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(Docket  Nos.  50-3.  50-247] 

CONSOUOATEO  EDISON  CO.  OF  NEW  YORK 

ItMonco  of  Amondmont  to  Oporoting  LIcontos 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  24  and  50  to  Operat- 
ing License  Nos.  DPR-5  and  DPR-26. 
issued  to  Consolidated  Edison  Compa- 
ny of  New  York  (the  licensee),  which 
revised  the  licenses  for  operation  of 
the  Indian  Point  Station  Unit  No.  1 
and  Indian  Point  Nuclear  Generating 
Plant.  Unit  No.  2.  (the  facilities),  locat- 
'  ed  in  Buchanan.  Westchester  County, 
New  York.  The  amendments  became 
effective  on  February  23,  1979. 

The  amendments  add  license  condi- 
tions to  Include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commls- 
sions  rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  Impact 
appraisal  need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensee's  filings  dated  May  25. 
1977,  as  supplemented  November  2. 
1977.  May  26.  1978.  June  28.  1978.  No- 
vember 9,  1978.  and  February  7,  1979 
and  the  Commission's  Security  Plan 
Evaluation  Report  are  being  withheld 
from  public  disclosure  pursuant  to  10 
CFR  2.790(d).  The  withheld  informa- 
tion Is  subject  to  disclosure  in  accord- 
ance with  the  provisions  of  10  CFR 
9.12. 

For  further  details  with  respect  «to- 
this  action,  see  ( 1 )  Amendment  Nos.  24 
and  50  to  License  Nos.  DPR-5  and 
DPR-26,  and  (2)  the  Commission's  re- 
lated letter  to  the  licensee  dated  Feb- 
ruary 27.  1979.  These  items  are  availa- 
ble for  public  inspection  at  the  Com- 
mission's Public  Document  Room. 
1717  H  Street.  N.W..  Washington.  D.C. 
and  at  the  White  Plains  PMblic  Li- 
brary. 100  Martlne  Avenue.  White 
Plains,  New  York.  A  copy  of  items  (1) 
and  (2)  may  be  obtained  upon  request 
addressed  to  the  U.  S.  Nuclear  Regula- 
tory   Commission,    Washington.    D.C. 


NOTICES 

20555,  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda,  Md.,  this  27th 
day  of  February.  1979. 

For   the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER. 

Chief,        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7317  Piled  3-9-79;  8:45  am] 
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(Docket  No.  50-247] 

CONSOUOATCD  EDISION  CO.  OF  NEW  YORK, 
INC 

Ukuonco  of  Amondmont  to  Facility  Oporoting 
Uconto 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  49  to  Facility  Operat- 
ing License  No.  DPR-26,  issued  to 
Consolidated  Edislon  Company  of  New- 
York,  Inc.  (the  licensee),  which  revised 
Technical  Specifications  for  operation 
of  the  Indian  Point  Nuclear  Generat- 
ing Unit  No.  2  (the  facility)  located  in 
Buchanan,  Westchester  County,  New 
York.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  revises  the  reactor 
coolant  system  pressure  and  tempera- 
ture heatup  and  cooldown  curves 
based  on  data  from  a  material  surveil- 
lance capsule. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  Involve  a  slgnflcant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  Issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  January  9,  1979,  (2) 
Amendment  No.  49  to  License  No. 
DPR-26,  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  Inspec- 
tion at  the  Comnfisslon'rlhiblic  Docu- 
ment Room,  1717  H  Street>*«Sf:, 
Washington.  D.C.  and  at  the  White 
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Plains  Public  Library.  100  Martlne 
Avenue.  White  Plains.  New  York.  A 
copy  of  items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
UJS.  Nuclear  Regulatory  Commision. 
Washington.  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Md.  this  1st  day 
of  March  1979. 

For  the  Nuclear  Regulatory   Com- 
mission. 

A.  SCHWENCER, 

Chief,        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
CFR  Doc.  79-7318  Filed  3-9-79:  8:45  am] 
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(Docket  No.  50-1551 

CONSUMERS  POWER  CO. 

Ittuonco  of  Amondmont  to  Fodlity  Oporoting 
LiconM 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  23  to  Facility  Operat- 
ing License  No.  DPR-6,  issued  to  Con- 
sumers Power  Company  (the  licensee), 
which  revised  the  Technical  Specifica- 
tions for  operation  of  the  Big  Rock 
Point  Plsuit  (the  facility)  located  in 
Charlevoix  County,  Michigan.  The 
amendment  Is  effective  as  of  Its  date 
of  issuance. 

The  amendment  corrects  spent  fuel 
storage  Information  In  Section  4  of  the 
Technical  Specifications. 

The  application  for  the  amendment 
compiles  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I.  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  Involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
Impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  In  con- 
nection with  Issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  February  19,  1979, 
and  (2)  Amendment  No.  23  to  License 
No.  DPR-6,  and  the  Commission's 
letter  of  transmittal.  All  of  these  items 
are  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room.  1717  H  Street.  N.W..  Washing- 
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ton.  D.C.  and  at  the  Charlevoix  Public 
Library.  107  Clinton  Street.  Charle- 
voix. Michigan  49720.  A  copy  of  item 
(2)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission.  Washington.  D.C. 
20555,  Attention:  Director.  Division  of 
Operating  Reactors. 

Dated  at  Bethesda.  Md..  this  27th 
day  of  February,  1979. 

For   the   Nuclear   Regulatory   Com- 
mission. 

Dennis  L.  Ziema.nn, 

Chief.        Operating        Reactors 
Branch  No.  2,  Division  of  Op- 
erating Reactors. 
IFR  Doc.  79-7319  Piled  3  9-79;  8:45  am) 


[7590-01 -M] 

(Docket  No.  50-334) 

OUQUESNE  LIGHT  CO. 

Ittuance  of  Amcndmanl  to  Facility  Operating 
Li<«nt« 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  16  to  Facility  Operat- 
ing License  No.  DPR-66  issued  to  Du- 
quesne  Light  Company,  Ohio  Edison 
Company,  and  Pennsylvania  Light 
Company  (the  licensee),  which  revised 
the  license  for  operation  of  the  Beaver 
Valley  Power  Station  Unit  No.  1,  (the 
facility),  located  in  Beaver  County. 
Pennsylvania.  The  amendment  be- 
came effective  on  February  23.  1979. 

The  amendment  adds  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commissions 
rules  and  regulations.  The  Commision 
has  made  appropriate  findings  as  re- 
quired by  the  Act  and  the  Commis- 
sion" rules  and  regulations  in  10  CFTl 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

The  licensee's  filings  dated  October 
31.  1977.  as  supplemented  May  15. 
1978  and  February  21.  1979.  and  the 
Commissions  Security  Plan  Evalua- 
tion Report  are  being  withheld  from 
public  disclosure  pursuant  to  10  CFR 
2.790(d).  The  withheld  Information  Is 


NOTICES 

subject    to    disclosure    in    accordance 
with  the  provisions  of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  16 
to  License  No.  DPR-66,  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  27.  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street,  NW.. 
Washington.  D.C.  and  at  the  B.  F. 
Jones  Memorial  Library.  633  Franitlin 
Avenue.  Aliquippa.  Pennsylvania.  A 
copy  of  items  (1)  and  (2)  may  be  ob- 
tained upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention:  Di- 
rector. Division  of  Operating  Reactors, 

Dated  at  Bethesda,  Md.  this  27th 
day  of  February,  1979. 

For  the  Nuclear  Regulatory  Cora- 
mission. 

A.  SCHWENCER. 

Chief.        Operating        Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7320  Piled  3  9-79:  8:45  am) 


[7590-01-Ml 

[Docket  Nos.  50  250.  50-251) 

FLOtlDA  POWER  «  LIGHT  CO. 

l«*uan<o  of  Amendmont  to  Facility  Operating 
Liconto 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  44  and  36  to  Facility 
Operating  License  Nos.  DPR»31  and 
DPR-41,  issued  to  Florida  Power  and 
Light  Company  (the  licensee),  which 
revised  the  licenses  for  operation  of 
the  Turkey  Point  Plant.  Unit  Nos.  3 
and  4.  (the  facility),  located  in  Dade 
County.  Florida.  The  amendments 
became  effective  on  February  23.  1979. 

The  amendments  add  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Aet  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  Issuance  of  these  amemd- 
ments  will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  and  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  impact 


appraisal  need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensee's  filings  dated  October 
18.  1978,  as  supplemented  February 
20.  1979.  and  the  Commission's  Secu- 
rity Plan  Evaluation  Report  are  being 
withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2.790(d).  The  withheld 
information  is  subject  to  disclosure  in 
accordance  with  the  provisions  of  10 
CFR  §9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  Nos.  44 
and  36  to  License  Nos.  DPR-31  and 
DPR-41.  and  (2)  the  Commission's  re- 
lated letter  to  the  licensee  dated  Feb- 
ruary 27.  1979.  These  items  are  availa- 
ble for  public  inspection  at  the  Com- 
mission's Public  Document  Room. 
1717  H  street.  NW..  Washington.  D.C. 
and  at  the  Environmental  and  Urban 
Affairs  Library.  Florida  Internation 
University.  Miami.  Florida.  A  copy  of 
items  (1)  and  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commi.ssion. 
Washington.  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Md..  this  27th 
day  of  February,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER, 

Chief        Operating        Reactors 
Branch  No.  1  Division  of  Oper- 
ating Reactors. 
tPR  Doc.  79-7321  Filed  3-9  79;  845  am] 


[3110-01-M] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

AGENCY  FORMS  UNDER  REVIEW 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms,  re- 
porting, or  recordkeeping  require- 
ments, the  Office  of  Management  and 
Budget  (OMB)  reviews  and  acts  on 
those  requirements  under  the  Federal 
Reports  Act  (44  USC.  Chapter  35).  De- 
partments and  agencies  use  a  number 
of  techniques  including  public  hear- 
ings to  corLsult  with  the  public  on  sig- 
nificant reporting  requirements  before 
seeking  OMB  approval.  OMB  in  carry- 
ing out  Its  responsibility  under  the  Act 
also  considers  comments  on  the  forms 
and  recordkeeping  requirements  that 
will  affect  the  public. 

List  ok  Forms  Under  Review 

Every  Monday  and  Thursday  OMB 
publishes  a  list  of  the  agency  forms  re- 
ceived for  review  since  the  last  list  was 
published.  The  list  has  all  the  entries 
for  one  agency  together  and  grouped 
into  new  forms,   revisions,  or  exten- 


sions. Each  entry  contains  the  follow- 
ing information: 

The  name  and  telephone  number  of 
the  agency  clearance  officer;  the  office 
of  the  agency  issuing  this  form;  the 
title  of  the  form;  the  agency  form 
number,  if  applicable;  how  often  the 
form  must  be  filled  out;  who  will  be  re- 
quired or  asked  to  report;  an  estimate 
of  the  number  of  forms  that  will  be 
filled  out;  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form;  and  the  name  and  telephone 
number  of  the  person  or  office  respon- 
sible for  OMB  review. 

Reporting  or  recordkeeping  require- 
ments that  appear  to  raise  no  signifi- 
cant issues  are  approved  promptly.  In 
addition,  most  repetitive  reporting  re- 
quirements or  forms  that  require  one 
half  hour  or  less  to  complete  and  a 
total  of  20.000  hours  or  less  annually 
will  be  approved  ten  business  days 
after  this  notice  Is  published  unless 
specific  issues  are  raised;  such  forms 
are  identified  in  the  list  by  an  asterisk 
(•). 

Comments  and  Quistions 

Copies  of  the  proposed  forms  may  be 
obtained  from  the  agency  clearance 
officer  whose  name  and  telephone 
number  appear  under  the  agency 
name.  Comments  and  questions  about 
the  items  on  this  list  should  l>e  direct- 
ed to  the  OMB  reviewer  or  office 
listed  at  the  end  of  each  entry. 

The  timing  and  format  of  this  notice 
have  been  changed  to  make  the  publi- 
cation of  the  notice  predictable  and  to 
give  a  clearer  explanation  of  this  proc- 
ess to  the  public.  If  you  have  com- 
ments and  suggestions  for  further  im- 
provements to  this  notice,  please  send 
them  to  Stanley  E.  Morris,  Deputy  As- 
sociate Director  for  Regulatory  Policy 
and  Reports  Management.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  Northwest,  Washington,  D.C. 
20503 

Department  of  Agriculture 

(AcENcrr  Clearance  Officer— Donald 
W.  Barrowman— 447-6202) 

revisions 

Economics.  Statistics,  and  Coopera- 
tives Ser\ice 

June  enumerative  siirxey 

Annually 

Sample  of  farmers 

150.700  responses,  52.800  hours 

Off.  of  Federal  Statistical  Policy  and 
Standard.  673-7974 


NOTICES 

Department  of  Energy 

(Agency  Clearance  Officer— Albert 
H.  Linden— 566-9021) 

NEW  forms 

Grant  Application  for  Technical  As- 
sistance and  Energy  Conservation 
Measures 

EIA-145 

Single  time 

Schools,  hospitals,  unit  of  local  gov't 
and  public  care 

125.000  responses.  10,500.000  hours 

Hill,  Jefferson  E.,  395-5867 


Department  of  Health,  Education, 

AND  Welfare 

(Agency  Clearance  Officer— Peter 

Gness-245-7488) 

new  forms 

Food  and  Dsug  Administration 
Dietary  Foods  Surveillance 
Single  time 

Users  of  special  dietary  foods  in  tele- 
phone households 
Richard  Eisinger,  395-3214 

Health  Care  Financing  Administration 
(departmental) 

Professional  Standard  Review  Organi- 
zation Grant  Application  and 
Instructions 

HCFA-95.  through  109 

Annually 

Organizations  requesting  conditional 
PSRO  grants 

195  responses,  23,400  hours 

Richard^isinger,  395-3214 


Department  of  Justice 

(Agency  Clearance  Officer— Donald 
E.  Larue— 376-8283) 

NEW  forms 

Law  Enforcement  Assistance  Adminis- 
tration 

Evaluation  of  Courts  Training  Pro- 
jects 

LEAA  3350 

Single  time 

Judges,  prosecutors,  defenders  and 
court  administrators 

1.860  responses.  744  hours 

Lavene  V.  Collins.  395-3214 

Stanley  E.  Morris, 
Deputy   Associate    Director  for 
Regulatory  Policy  and  Reports 
Management 

[PR  Doc.  79-7406  Piled  3-9-79;  8:45  am) 
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[8010-01-M1 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  20940:  70-5943] 

AMEKICAN  ELECTRIC  POWER  CO..  INC 

Proposed  lt»uanc«  and  Sal*  of  Common  Stock 
Pursuant  to  Dividend  Roinvottmont  and 
Stock  Purchota  Plan 

March  2.  1979. 

Notice  is  hereby  given  that  Ameri- 
can EHectric  Power  Company.  Inc. 
("AEP").  2  Broadway.  New  York.  New 
York  10004.  a  registered  holding  com- 
pany, has  filed  with  this  Commission  a 
post-effective  amendment  to  its  appli- 
cation-declaration previously  filed  and 
amended  pursuant  to  the  Public  Util- 
ity Holding  Company  Act  of  1935 
("Act"),  designating  Sections  6(a)  and 
7  of  the  Act  and  Rule  50  promulgated 
thereunder  as  applicable  to  the  pro- 
posed transaction.  All  Interested  per- 
sons are  referred  to  the  application- 
declaration,  as  amended  by  said  post- 
effective  amendment,  which  is  summa- 
rized below,  for  a  complete  statement 
of  the  proposed  transaction. 

By  previous  orders  dated  February  8. 
1977.  and  April  19.  1978  (HCAR  Nos. 
19879  and  20506).  AEP  was  authorized 
to  issue  and  sell,  from  time  to  time 
through  April  30.  1979.  a  total  of 
3,000,000  shares  of  Its  authorized  but 
unissued  common  stock.  $6.50  par 
value,  pursuant  to  Its  Dividend  Rein- 
vestment and  Stock  Purchase  Plan 
("Plan").  AEP  states  that  through 
February  14.  1979.  a  total  of  2,641,035 
shares  had  been  so  issued  and  sold, 
leaving  a  balance  of  358,965  shares 
available  for  issuance  and  sale,  and 
that  such  balance  will  probably  be  ex- 
hausted upon  payment  of  AEP's  next 
dividend  on  its  common  stock,  in 
March  1979. 

The  Plan  basically  provides  that  a 
participant  may  ( 1 )  purchase  shares  of 
common  stock  from  AEP  quarterly  by 
automatically  reinvesting  cash  divi- 
dends on  all  or  less  than  all  (a  speci- 
fied number)  of  shares  of  common 
stock  registered  in  his  name,  or  (2) 
purchase  shares  of  common  st(x;k 
from  AEP  as  often  as  once  a  month  by 
making  optional  cash  payments  up  to 
a  maximum  of  $3,000  per  calendar 
quarter,  or  (3)  do  both.  The  price  of 
shares  purchased  with  reinvested  cash 
dividends  Is  95%  of  the  average  of  the 
daily  high  and  low  sales  prices  of 
AEP's  common  stock  for  the  five  trad- 
ing days  ending  on  the  day  of  pur- 
chase. All  full-time  employees  of  AEP 
system  companies  may  enroll  in  the 
Plan  to  purchase  shares  of  common 
stock  with  optional  cash  payments 
even  though  they  are  not  registered 
holders  of  any  shares  of  AEP  common 
stock,  and,  if  they  wish,  may  arrange 
to     make     optional     cash     payments 
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through  regular  payroll  deductions. 
The  minimum  monthly  deduction  is  $5 
and  the  maximum  is  10%  of  regular 
salary  or  wages  or  $1,000.  whichever  is 
less.  No  brokerage  commissions  or 
service  charges  are  paid  by  partici- 
pants in  connection  with  purchases  in 
the  Plan.  All  costs  of  administration  of 
the  Plan  are  paid  by  AEP.  A  partici- 
pant may  change  his  option  under  the 
Plan  at  any  time.  A  participant  may 
withdraw  from  the  Plan  at  any  time 
by  giving  written  notice  to  the  Agent. 
Unless  the  Agent  is  otherwise  directed 
by  the  participant,  upon  withdrawal 
the  participant  receives  a  certificate 
for  all  whole  shares  credited  to  his  ac- 
count and  a  cash  payment  for  the 
value  of  any  fractional  share. 

By  post-effective  amendment  appli- 
cant-declarant requests  authorization 
(1)  to  increase  from  $3,000  to  $5,000 
the  maximum  amount  of  optional  cash 
payments  that  may  be  invested  by  a 
participant  during  any  calendar  quar- 
ter, and  (2)  to  issue  and  sell  from  time 
to  time  through  April  30.  1980.  up  to 
an  additional  4.000,000  shares  of  its 
authorized  but  unissued  common  stock 
pursuant  to  the  Plan  as  so  amended. 

It  is  stated  that  the  amounts  of  divi- 
dends reinvested  each  quarter  under 
the  Plan  have  grown  regularly  and 
continously.  and  that  this  trend  is  ex- 
pected to  continue.  The  quarterly 
amounts  of  reinvested  dividends  in 
1977  and  1978  were  as  follows: 

[In  thousands] 


1977 

1978 

Quarter  ended: 

March 

June 

September 

December 

82.436 

2.929 

3.418 
8.984 

14.840 
5.031 
S.19S 
S.8M 

Optional  cash  payments  by  partici- 
pants totaled  approximately 
$9,737,000  in  1977  and  $13,409,000  in 
1978.  Based  on  its  estimates  of  future 
shareholder  participation  in  the  Plan 
for  the  year  ending  April  30.  1980, 
AEP  feels  the  proposed  4.000.000 
shares  will  be  sufficient  to  meet  Plan 
requirements  and  provide  a  sufficient 
margin  to  meet  unexpected  contingen- 
cies, such  as  an  extraordinary  increase 
in  participation  in  the  Plan. 

AEP  requests  an  exemption  from 
the  competitive  bidding  requirements 
of  Rule  50  pursuant  to  Rule  50(a)(5). 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed  trans- 
action (exclusive  of  the  fees  of  the  ad- 
ministrator of  the  Plan,  estimated  at 
$280,000  annually)  are  estimated  at 
$84,600,  including  printing  expenses  of 
$27,000,  legal  fees  of  $5,000  and  ac- 
countants' fees  of  $5,000.  It  is  stated 
that  no  state  commission  and  no  feder- 
al commission,  other  than  this  Com- 


NOTICES 

mission,  has  Jurisdiction  over  the  pro- 
posed transaction. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
March  27,  1979.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  Issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration, as  amended  by  said 
post-effective  amendment,  which  he 
desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Com- 
mission should  order  a  hearing  there- 
on. Any  such  request  should  t>e  ad- 
dressed: Secretary,  Securities  and  Ex- 
change Commission.  Washington.  D.C. 
20549.  A  copy  of  such  request  should 
be  served  personally  or  by  mall  upon 
the  applicant-declarant  at  the  above- 
stated  address,  and  proof  of  service 
(by  affidavit  or,  in  the  case  of  an  at- 
torney at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time 
after  said  date,  the  application-decla- 
ration, as  amended  by  said  post-effec- 
tive amendment  or  as  it  may  be  fur- 
ther amended,  may  be  granted  and 
permitted  to  become  effective  as  pro- 
vided in  Rule  23  of  the  general  rules 
and  regulations  promulgated  under 
the  Act.  or  the  Commission  may  grant 
exemption  from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including ' 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  79-7256  Piled  3-9-79:  8:45  am] 


[8010-01-M] 

(Release  No.  20943:  70-6272] 

AKKANSAS  POWER  I  LIGHT  CO. 

Propetol  To  S«ll  on  lnt«r*tt  in  Two  Coal-Fir*d 
Electric  G*n«ratin9  Unit* 

March  2.  1979. 
Notice  is  hereby  given  that  Arkansas 
Power  &  Light  Company  ("AP&L"). 
First  National  Bank  Building,  Little 
Rock,  Arkansas  72203,  an  electric  util- 
ity subsidiary  of  Middle  South  Utili- 
ties, Inc.,  a  registered  holding  compa- 
ny, has  filed  a  declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  section  12(d)  of 
the  Act  and  Rule  44  promulgated 
thereunder  as  applicable  to  the  pro- 
posed transaction.  All  interested  per- 
sons are  referred  to  the  delcaration, 
which  is  summarized  below,  for  a  com- 


plete statement  of  the  proposed  trans- 
action. 

AP&L  proposes  to  sell  to  Arkansas 
Electric  Cooperative  Corporation 
("AECC"),  an  electric  cooperative  cor- 
poration organized  and  existing  under 
the  laws  of  the  State  of  Arkansas,  pur- 
suant to  an  Ownership  Agreement 
("Ownership  agreement"),  a  35%  undi- 
vided ownership  interest  as  tenant  in 
common  in  two  700  MW  nominally 
rated  coal-fired  generating  units 
known  as  Independence  Steam  Elec- 
tric Station,  ("Independence  Plant") 
being  constructed  near  Newark,  in  In- 
dependence County,  Arkansas.  AP&L 
has  made  similar  arrangements  for  the 
sale  to  City  Water  and  Light  Plant  of 
the  City  of  Jonesboro,  Jonesl>oro.  Ar- 
kansas ("Jonesboro"),  of  a  5%  undivid- 
ed ownership  Interest  and  to  the  City 
of  Conway,  Arkansas  ("Conway"),  of 
an  undivided  interest  of  approximate- 
ly 2%,  as  tenants  in  common  in  the  In- 
dependence Plant.  Assuming  that  the 
closing  of  such  sales  were  to  take  place 
on  April  2.  1979.  AP&L  would  expect 
to  receive  approximately  $922,000 
from  Jonesboro  and  approximately 
$369,000  from  Conway  in  respect  of 
the  purchase  of  such  undivided  owner- 
ship interests.  AP&L  will  obtain  from 
the  corporate  trtistee  under  its  Mort- 
gage and  Deed  of  Trust,  dated  as  of 
October  1,  1944,  as  supplemented,  a  re- 
lease of  the  undivided  ownership  in- 
terests in  the  Independence  Plant 
which  are  to  t>e  sold  and  will  retain  a 
58%  undivided  ownership  interest  in 
such  Plant. 

AECC  is  to  pay  AP&L  an  amount 
equal  to  35%  of  AP&L's  cost  Incurred 
in  the  construction  of  the  Indepen- 
dence Plant  (AECC's  share  estimated 
as  of  AprU  2.  1979.  to  be  $5,185,000) 
plus  35%  of  AP&L's  cost  of  money  to 
finance  such  construction  (AECC's 
share  estimated  as  of  April  2,  1979,  to 
be  $1,269,000). 

After  the  closing,  AP&L  Is  to  com- 
plete the  construction  of  the  Indepen- 
dence Plant  on  its  own  behalf  and  as 
agent  for  AECC,  and  AECC  is  to  make 
monthly  payments  in  advance  to 
AP<bL  in  respect  of  35%  of  all  addi- 
tional costs  to  he  incurred  in  the  con- 
struction and  completion  of  the  Inde- 
pendence Plant.  The  Ownership 
Agreement  will  further  provide  that 
the  respective  investments  of  AP&L 
and  AECC  in  the  construction  of  the 
Independence  Plant,  and  consequently 
the  respective  undivided  ownership  in- 
terests of  each  party,  may  be  adjusted 
under  certain  circumstances  due  to  ( 1) 
the  availability  of  an  equivalent 
amount  of  more  economical  energy  to 
AP&L  from  other  sources,  (2)  AP&L's 
not  requiring  the  capacity  and  energy 
from  the  Independence  Plant,  or  (3) 
the  inability  of  either  AP&L  or  AECC 
to  finance  its  respective  investment  in 


the  continuing  construction  of  the  In- 
dependence Plant. 

AP&L  expects  to  apply  the  total 
proceeds  of  the  sale  scheduled  for 
April  2,  1979,  (estimated  at  about 
$6,454,000)  to  the  repayment  of  short- 
term  indebtedness  incurred  to  finance 
its  construction  program  or  to  directly 
finance  its  construction  program. 

AP&L  will  enter  into  a  separate  Op- 
erating Agreement  .with  AECC  ("Oper- 
ating Agreement")  providing  for  the 
sole  operation  and  maintenance  of  the 
Independence  Plant  by  AP&L.  In  gen- 
eral, AECC  will  be  responsible  for  that 
portion  of  all  costs  of  operation  and 
maintenance,  other  than  fuel  costs,  in 
accordance  with  its  ownership  inter- 
est. AECC  will  also  make  payments  to 
AP&L  for  fuel  costs  for  all  kWh  gener- 
ated at  the  Independence  Plant  for  its 
account.  The  Operating  Agreement 
will  further  provide  for  the  sharing  by 
AECC  of  certain  other  overhead,  ad- 
ministrative and  general  expen.ses  and 
costs  to  be  incurred  by  AP&L  in  oper- 
ating and  maintaining  the  Indepen- 
dence Plant.  The  Operating  Agree- 
ment will  terminate  on  the  earlier  of 
the  date  the  Independence  Plant  is  re- 
tired from  commercial  service  or  De- 
cember 31,  2018,  or  on  such  other  date 
as  is  agreed  to  by  the  parties  thereto. 

A  statement  of  the  fees,  commissions 
and  expenses  to  be  incurred  in  connec- 
tion with  the  proposed  transaction  will 
be  filed  by  amendment.  It  is  stated 
that  no  state  or  federal  commission, 
other  than  this  Commission.  Is  re- 
quired to  authorize  the  proposed 
transaction.  It  is  further  stated  that 
the  sales  of  interests  in  the  Indepen- 
dence Plant  to  Jonesboro  and  Conway 
are  excepted  from  the  provisions  of 
the  Act  by  Rule  44(b)(3)  promulgated 
thereunder. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
March  30.  1979.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  the  filing 
which  he  desires  to  controvert;  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  declarants  at  the  above- 
stated  address,  and  proof  of  service 
(by  affidavit  or,  in  case  of  an  attorney 
at  law,  by  certificate)  should  l>e  filed 
with  the  request.  At  any  time  after 
said  date,  the  declaration,  as  filed  or 
as  it  may  be  amended,  may  t>e  permit- 
ted to  become  effective  as  provided  in 
Rule  23  of  the  general  rules  and  regu- 
lations promulgated  under  the  Act.  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 


NOTICES 

20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri- 
ate. Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  or  orders 
issued  in  this  matter,  including  the 
date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  79-7257  PUed  3-9-79;  8:45  am] 
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[Rel.  No.  20939:  70-61631 
CENTRAL  4  SOUTH  WEST  CORP.  ET  AL. 

Propet*d  Revisions  to  Systom  Menoy  Pool 
Arrangomont 

March  2.  1979. 

In  the  matter  of  Central  and  South 
West  Corporation,  Central  and  South 
West  Services.  Inc..  2700  One  Main 
Place.  Dallas.  Texas  75250;  Central 
Power  and  Light  Company.  P.O.  Box 
2121,  Corpus  Christi.  Texas  78403; 
Southwestern  Electric  Power  Compa- 
ny. P.O.  Box  21106.  Shreveport.  Lou- 
isiana 71156;  Public  Service  Company 
of  Oklahoma.  P.O.  Box  201.  Tulsa. 
Oklahoma  74102;  West  Texas  Utilities 
Company.  P.O.  Box  841,  Abilene, 
Texas  79604.  Notice  is  hereby  given 
that  Central  and  South  West  Corpora- 
tion ("CSW"),  a  registered  holding 
company,  and  five  of  its  subsidiary 
companies.  Central  Power  and  Light 
Company  ("CPL").  Southwestern 
Electric  Power  Company 

( "SWEPCO"),  West  Texas  Utilities 
Company  ("WTU"),  Public  Service 
Company  of  Oklahoma  ("PSO")  and 
Central  and  South  West  Services,  Inc. 
CCSWS  ")  (collectively  the  "subsidiar- 
ies") have  filed  with  this  Commission 
a  post-effective  amendment  to  their 
application-declaration  previously 

filed  and  amended  in  this  matter  pur- 
suant to  Sections  6,  7,  9(a),  10,  12(b) 
and  12(f)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and 
Rules  43.  45  and  50  promulgated 
thereunder  concerning  the  following 
proposed  transactions.  All  interested 
persons  are  referred  to  the  amended 
application-declaration,  which  is  sum- 
"^marlzed  below,  for  a  complete  state- 
ment of  the  proposed  transactions. 

By  orders  dated  June  30,  1978,  and 
October  27,  1978  (HCAR  Nos.  20608 
and  20749),  applicants-declarants  were 
authorized  to  incur  short-term  borrow- 
ings through  December  31,  1979,  in  an 
aggregate  collective  amount  of 
$200,000,000  and  in  the  following  indi- 
vidual amounts:  CSW,  $200,000,000; 
CPL.  $71,000,000;  PSO.  $74,000,000; 
SWEPCO.  $50,000,000;  WTU. 
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$20,000,000:  and  CSWS,  $2,000,000. 
The  short-term  borrowings  are  pursu- 
ant to  a  CSW  System  money  pool 
("money  pool")  under  which  appli- 
cants-declarants coordinate  their 
short-term  borrowings  and  make  t>or- 
rowings  outside  the  money  pool  from 
banks  and  through  the  issuance  of 
commercial  paper,  the  money  pool 
consists  of  funds  from  the  following 
sources:  (I)  surplus  finds,  of  CSW;  (ID 
surplus  funds  of  any  of  the  subsidiar- 
ies; (iii)  borrowings  by  CSW  or  the 
subsidiaries  from  banks;  and  (iv)  pro- 
ceeds from  CSW's  sales  of  commerical 
paper. 

CSW  administers  the  money  pool  by 
matching  up,  to  the  extent  possible, 
short-term  cash  surpluses  and  loan  re- 
quirements of  Itself  and  Its  subsidiar- 
ies. Subsidiary  requests  for  short-term 
loans  are  met  first  from  surplus  funds 
of  the  other  subsidiaries  which  are 
available  to  the  money  pool  and  then 
from  CSW's  corporate  funds,  to  the 
extent  available.  When  these  sources 
of  funds  are  insufficient  to  meet  short- 
term  loan  requests.  Ixjrrowings  are 
made  from  outside  the  system.  CSW  Is 
authorized  to  Issue  and  sell  its  com- 
mercial paper  to  commercial  paper 
dealers  at  a  discount  rate  not  in  excess 
of  the  discount  rate  per  annum  pre- 
vailing at  the  time  of  Issuance  for  com- 
mercial paper  of  comparable  quality 
and  maturity  sold  by  Issuers  to  com- 
mercial paper  dealers,  and  at  an  Inter- 
est cost  not  exceeding  the  effective 
cost  of  money  for  unsecured  prime- 
rate  commercial  bank  loans  prevailing 
on  the  date  of  issue  of  such  commer- 
cial paper. 

CSW  and  its  subsidiaries  are  also  au- 
thorized. In  the  event  that  such  Iwr- 
rowings  would  produce  a  lower  effec- 
tive cost  of  money  than  the  issuance 
by  CSW  of  its  commercial  paper,  to 
borrow  from  banks  to  meet  short-term 
t>orrowlng  needs  which  could  not  be 
met  by  the  money  pool.  Such  bank 
borrowings  are  also  authorized  even 
when  the  cost  of  such  t)orrowlngs  is 
not  less  than  the  cost  of  equivalent 
borrowings  through  the  money  pool  if 
and  only  to  the  extent  that  such  bank 
requires  that  the  twrrowlngs  be  made 
as  a  condition  of  maintaining  the  sub- 
sidiary's line  of  credit  with  the  bank, 
subject  to  an  aggregate  limit  at  any 
one  time  outstanding  of  $10,000,000 
for  all  such  bank  borrowings  and  of 
$5,000,000  for  any  one  subsidiary. 

The  Interest  rate  applicable  to  all 
loans  of  surplus  funds  through  the 
money  pool  is  the  rate  published  in 
the  Wall  Street  Journal  for  commer- 
cial paper  placed  directly  by  a  major 
finance  company  and  having  a  term 
most  nearly  equal  to  the  term  of  the 
particular  money  pool  loan  in  ques- 
tion. The  interest  rate  applicable  to 
the  funds  Iwrrowed  by  CSW  from  ex- 
ternal sources  and  loaned  through  the 
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money  pool  Is  equal  to  CSW's  net  cost 
for  the  external  borrowings. 

By  post-effective  amendment  appli- 
cants-declarants seek  ( 1 )  to  change  the 
manner  of  allocating  certain  costs  in- 
curred in  connection  with  the  CSW 
borrowings  from  the  method  author- 
ized in  HCAR  No.  20749:  (2)  to  add 
certain  bank  borrowing  arrangements 
to  those  previously  authorized;  and  (3) 
to  increase  WTU's  short-term  debt 
limitation  from  $20,000,000  to 
$25,000,000. 

Concerning  the  allocation  costs,  the 
present  authorization  provides  that 
the  cost  of  compensating  balances  and 
fees  paid  to  banks  to  maintain  credit 
lines  are  initially  allocated  to  the  sub- 
sidiaries on  the  basis  of  10%  to  WTU 
and  30%  each  to  CPL.  PSO  and 
SWEPCO,  and  such  costs  are  retroac- 
tively reallocated  at  the  end  of  each 
calendar  year  among  the  subsidiaries 
(and  CSW.  should  CSW  borrow  for  its 
corporate  needs)  pro  rata  on  the  basis 
of  the  relative  weighted  average  prin- 
cipal amounts  of  borrowings  incurred 
from  external  sources  during  the  year 
for  the  benefit  of  each  such  company. 
Applicants-declarants  request  authori- 
zation to  reallocate  these  costs  on  the 
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basis  of  the  relative  maximum  out- 
standing short-term  borrowings  of 
each  company  (including  CSW  when  it 
borrows  for  its  own  corporate  needs). 
Under  this  proposal  each  company  will 
be  reallopated  that  proportion  of  the 
total  line  of  credit  costs  which  is  equal 
to  the  percentage  which  its  maximum 
short-term  borrowings  during  the  year 
represents  of  the  aggregate  of  the 
maximum  short-term  borrowings,  on  a 
non-coincidental  basis,  of  all  the  com- 
panies. 

Concerning  the  addition  of  certain 
banks  to  these  previously  authorized, 
applicants-declarants  seek  permission 
to  make  bank  borrowings  pursuant  to 
the  revised  arrangements  set  forth 
below.  Borrowings  would  be  at  the 
prime  rate  in  all  cases  except  for  loans 
from  First  National  Bank  in  Dallas, 
Republic  National  Bank  and  Irving 
Trust  Company,  in  all  three  cases  the 
rate  being  107%  of  prime,  and  except 
for  loans  from  the  trust  departments 
of  Texas  Commerce  Bank,  Merchan- 
tile  Bank  at  Dallas  and  Republic  Na- 
tional Bank,  the  details  of  which  loans 
are  set  forth  later  herein.  Applicants- 
declarants'  bank  lines  as  of  January 
15.  1979.  were  as  follows: 
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Bank 


Amount  of     Compensation  basis  (a) 
Une 


Bankets  Trust  Company 

The  First  National  Bank  of  Chlcaco.. 

First  National  Bank  in  Dallas..... 

Republic  National  Bank 

Ir\ing  Trust  Company 

Marine  Midland  Bank 


Merchantile  National  Bank  at  Dallas. 
Bank  of  Delaware . 

Harris  Tru.st  tc  Savings  Bank 

First  City  National  Bank 

Service  Area  Banlcs: 

CPL  (24  Local  Banks) 

PSO  (2  Local  Banks) „ 

SWEPCO  (37  Local  Banks) .. 

WTU  (8  Local  Banks) 


Total. 


t2S.000.000 

Balances. 

15.000,000 

Balances. 

6.SO0.0O0 

(b)  Balances  and  fees. 

S.000.000 

(c)  Balances  and  fees. 

5.000.000 

(c)  Balances  and  fees. 

5.000.000 

Balances. 

5.000.000 

Balances. 

4.500,000 

Balances. 

2.000.000 

Balances. 

2.000.000 

Balances. 

$29,354,000 

Balances. 

9.500,000 

Balances. 

20.615.000 

Balances. 

S.S1S.0OO 

Balance*. 

tl42.984.000 

. 

(a)  Balances  maintained  in  support 
of  lines  of  credit  are  generally  nonse- 
gregated  working  funds  of  the  appli- 
cants and  are  not  restricted  as  to  with- 
drawal. These  nonsegregated  balances 
generally  aggregate  approximately 
10%  of  the  line  of  credit.  Substantial 
usage  under  these  lines  of  credit  could 
result  in  increased  compensating  bal- 
ance requirements.  Where  a  fee  basis 
is  maintained,  a  designated  portion  of 
the  total  line  of  credit  is  supported  by 
a  fee  equal  on  an  annual  basis  to  the 
principal  amount  of  that  portion  x  7% 
x  the  prime  rate.  The  balance  of  the 
line  of  credit .  in  these  situations  Is 
maintained  on  the  compensating  bal- 
ances basis  descrit)ed  above. 

(b)  $4.0  million  is  supported  by  com- 
pensating balances  and  $2.5  million  by 
fees. 


(c)  $2.5  million  is  supported  by  com- 
pensating balances  and  $2.5  million  by 
fees. 

In  addition  to  the  above,  borrowings 
of  up  to  $10,000,000,  $5,000,000  and 
$5,000,000  would  be  from  funds  man- 
aged by  the  trust  departments  of 
Texas  Commerce  Bank,  Merchantile 
Bank  at  Dallas  and  Republic  National 
Bank,  respectively.  The  Texas  Com- 
merce trust  fund  borrowings  would  be 
evidenced  by  notes  payable  on  demand 
or  a  stated  maturity  date  not  exceed- 
ing six  months  from  date  of  issuance 
and  would  bear  interest  at  a  rate  equal 
to  the  90-day  rate  on  General  Motors 
Acceptance  Corporation's  commercial 
paper,  or,  if  CSW  has  outstanding 
commercial  paper  with  a  90  to  180-day 
maturity,  at  the  highest  effective  rate 
to  the  ultimate  purchasers  of  such 


paper.  The  Merchantile  Bank  at 
Dallas  and  Republic  National  Bank 
trust  fund  borrowings  would  be  evi- 
denced by  notes  payable  on  demand 
and  would  bear  interest  at  a  rate  equal 
to  the  highest  annual  interest  rate  on 
30  to  179-day  commercial  paper  placed 
by  a  major  finance  company  as  report- 
ed in  77ie  Wall  Street  Journal 

Concerning  the  proposed  increase  in 
WTU's  short-term  debt  limitation 
from  $20,000,000  to  $25,000,000,  it  is 
stated  that  such  Increase  is  necessary 
in  order  to  consummate  a  related  fi- 
nancial transaction  between  WTU  and 
CSW.  which  transaction  is  the  subject 
of  separate  application  before  this 
Commission  (File  No.  70-6261)  and  in- 
volves the  payment  by  WTU  of  an  ex- 
traordinary $15,000,000  dividend  on 
common  stock  to  CSW,  a  contempora- 
neous loan  by  CSW  to  WTU  of  such 
amount,  and  WTU's  repayment  of  its 
short-term  borrowings  with  a  long- 
term  debt  offering  later  in  1979. 

The  proceeds  of  short-term  borrow- 
ings (other  than  the  financial  transac- 
tions between  WTU  and  CSW,  men- 
tioned al)ove)  will  be  used  (i)  in  the 
case  of  borrowings  by  CPL,  PSO, 
SWEPCO  and  WTU.  for  the  interim 
financing  of  their  construction  pro- 
grams and  to  provide  for  other  tempo- 
rary working  capital  needs:  (11)  in  the 
case  of  borrowings  by  CSW,  for  loans 
or  contributions  to  capital  to  the  sub- 
sidiaries for  such  purposes:  (iii)  in  the 
case  of  borrowings  by  CSWS,  to  pro- 
vide working  capital  for  its  operations; 
and  (iv)  to  repay  l>orrowings  previous- 
ly Incurred  for  such  purposes. 

The  estimated  capital  programs  for 
1979  for  the  operating  companies  are 
as  follows: 


CPL 

PSO 

SWEPCO. 

WTU 


t218.000,000 

8251.000,000 

tl42.0OO.0OO 

t24.000.000 


None  of  the  proceeds  from  such  bor- 
rowings shall  be  utilized  to  pay  the 
cost  of  facilities  ("interconnection 
facilities")  which  would  not  be  needed 
to  provide  service  to  customers  of  any 
of  the  operating  companies  if  such  op- 
erating company  were  not  part  of  the 
CSW  System,  nor  will  any  expendi- 
tures be  made  by  any  of  the  operating 
companies  for  the  construction  or  ac- 
quisition of  any  facility  not  so  needed 
prior  to  the  time  all  funds  covered  by 
this  application-declaration  have  been 
expended.  For  the  purposes  of  the 
foregoing  representation,  there  is  in- 
cluded within  the  meaning  of  the  term 
"interconnection  facilities"  all  facili- 
ties, construction  or  acquisition  of 
which  is  or  would  be  part  of  any  pro- 


posal for  synchronous  Interstate  oper- 
ation of  the  CSW  System  forming  the 
subject  of  the  proceedings  in  Central 
and  South  West  Corporation,  et  aL 
(Admin.  Proc.  File  No.  3-4951)  which 
would  not  also  be  required  for  the  con- 
tinuation of  dissynchronous  Inter- 
state/intrastate operation  in  the  mode 
presently  prevailing  in  the  Central 
and  South  West  System. 

CSW  requests  exemption  from  the 
competitive  bidding  requirements  of 
Rule  50  under  the  Act  in  connection 
with  the  propo.sed  issuance  of  commer- 
cial paper  pursuant  to  paragraph 
(a)(5)(B)  thereof. 

The  additional  fees  and  expenses  to 
be  incurred  in  connection  with  the 
proposed  transactions  are  estimated  at 
$200.  It  is  stated  that  no  state  commis- 
sion and  no  federal  commission,  other 
than  this  Commission,  has  jurisdiction 
over  the  proposed  transactions. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
March  27.  1979,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  Issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration, as  amended  by  said 
post-effective  amendment,  which  he 
desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Com- 
mission should  order  a  hearing  there- 
on. Any  such  request  should  be  ad- 
dressed: Secretary,  Securities  and  Ex- 
change Commission.  Washington.  D.C. 
20549.  A  copy  of  such  request  should 
be  served  personally  or  by  mail  upon 
the  applicants-declarants  at  the  above- 
stated  addresses,  and  proof  of  service 
(by  affidavit  or.  in  case  of  an  attorney 
at  law,  by  certificate)  should  be  filed 
with  the  request.  At  any  time  after 
said  date,  the  application-declaration, 
as  amended  by  said  post-effective 
amendment  or  as  it  may  be  further 
amended,  may  be  granted  and  permit- 
ted to  become  effective  as  provided  in 
Rule  23  of  the  general  rules  and  regu- 
lations promulgated  under  the  Act,  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri- 
ate. Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  79-7258  Filed  3-9-79;  8:45  am) 
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[Administrative  Proceeding  File  No.  3-5634; 
Pile  No.  81-458) 

EQUIIABLE  GENERAL  CORP. 

Application  and  Opportunity  for  Hoaring 

March  2.  1979. 

Notice  is  hereby  given  that  Equita- 
ble General  Corporation  (the  "Appli- 
cant") has  filed  an  application  pursu- 
ant to  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934.  as  amended 
(the  "1934  Act"),  for  an  order  exempt- 
ing the  Applicant  from  the  require- 
ments to  file  reports  pursuant  to  Sec- 
tions 13  and  15(d)  of  that  Act. 

The  Applicant  states  in  part: 

1.  Pursuant  to  a  merger  effected  on 
January  11,  1979,  the  Applicant  was 
merged  with  and  into  Gulf  Life  Insur- 
ance Company,  a  subsidiary  of  Gulf 
United  Corporation  ("Gulf  United"), 
and  each  outstanding  shares  of  the 
Applicant  was  exchanged  for  shares  of 
Gulf  United  $3.78  Cumulative  Con- 
vertible Preferred  Stock,  Series  B.  As  a 
result  of  the  merger,  the  Applicant 
ceased  to  exist  or  to  have  any  share- 
holders. 

2.  The  common  stock  of  Gulf  United 
Is  registered  with  the  Commission  pur- 
suant to  Section  12(b)  of  the  1934  Act, 
and  Is  publicly  traded  on  the  New 
York  and  Midwest  Stock  Exchanges. 

3.  The  results  of  the  Applicant's  op- 
erations for  the  fiscal  year  ended  De- 
cember 31,  1978,  will  be  reflectetf  In 
the  Form  10-K  and  annual  report  to 
shareholders  of  Gulf  United  for  that 
same  period.  Results  of  operations  for 
fiscal  1979  will  likewise  be  reflected  in 
the  consolidated  financial  statements 
of  Gulf  United. 

4.  As  a  result  of  the  merger,  there 
are  no  securities  of  the  Applicant  in 
the  hands  of  the  public,  and  there  is 
no  longer  any  trading  market  for  the 
Applicant's  securities. 

In  the  absence  of  an  exemption.  Ap- 
plicant is  required  to  file  reports  pur- 
suant to  Sections  13  and  15(d)  of  the 
1934  Act  and  the  rules  and  regulations 
thereunder  for  the  fiscal  year  ended 
December  31.  1978  and  for  the  fiscal 
year  ending  December  31.  1979.  Appli- 
cant believes  that  its  request  for  an 
order  exempting  it  from  the  reporting 
provisions  of  Sections  13  and  15(d)  of 
the  1934  Act  is  appropriate  in  view  of 
the  fact  that  Applicant  believes  that 
the  time,  effort  and  expense  Involved 
in  the  preparation  of  additional  peri- 
odic reports  will  be  disproportionate  to 
any  benefit  to  the  public. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application,  which  Is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street,  NW.,  Washing- 
ton. D.C. 20549. 

Notice  is  further  given  that  any  in- 
terested person  no  later  than  March 
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27,  1979,  may  submit  to  the  Commls> 
slon  his  view  or  any  substantial  facts 
bearing  on  this  application  or  the  de- 
sirability of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary.  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  NW..  Washington.  D.C. 
20549.  and  should  state  briefly  the 
nature  of  the  interest  of  the  persons 
submitting  such  information  or  re- 
questing the  hearing,  the  reasons  for 
such  request,  and  the  Issues  of  fact 
and  law  raised  by  the  application 
which  he  desires  to  controvert.  Per- 
sons whe  request  the  hearing  or  advice 
as  to  whether  a  hearing  Is  ordered  will 
receive  any  notices  and  orders  issued 
In  this  matter,  including  the  date  of 
the  hearing  (If  ordered)  and  any  post- 
ponements thereof.  At  any  time  after 
such  date,  an  order  granting  the  appli- 
cation may  be  Issued  upon  request  or 
upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[PR  Doc.  79-7259  Piled  3-9-79;  8:45  am) 
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[Administrative  Proceeding  File  No.  3-5641. 
File  No.  81-459} 

HYDROMETALS,  INC 

Application  and  Opportunity  for  Hoaring 

March  2,  1979. 

Notice  Is  hereby  given  that  Hydro- 
metals,  Inc.  ("Applicant")  has  filed  an 
application,  pursuant  to  Section  12(h) 
of  the  Securities  Exchange  Act  of 
1934.  as  amended  (the  "1934  Act ").  for 
an  order  granting  Applicant  an  exemp- 
tion from  the  provisions  of  Sections  13 
and  15(d)  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  The  Applicant  Is  subject  to  the  re- 
porting provisions  of  Sections  13  and 
15(d)  of  the  1934  Act; 

2.  As  a  result  of  a  merger  in  October 
1978,  the  Applicant's  common  stock  in 
existence  before  the  merger  has  been 
cancelled  or  converted  into  Senior 
Promissory  Notes  of  Wallace-Murray 
Corporation,  and  no  longer  exists; 

3.  As  a  result  of  the  merger,  the  Ap- 
plicant became  a  wholly-owned  subsid- 
iary of  Wallace-Murray  Corporation, 
and  no  further  trading  has  been  ef- 
fected in  the  stock  of  the  Applicant; 

4.  Registration  of  the  Applicant's 
common  stock  under  Section  12(g)  of 
the  1934  Act,  as  amended,  was  termi- 
nated on  November  28,  1978. 

Applicant  argues  that  the  granting 
of  the  exemption  would  not  be  incon- 
sistent with  the  public  Interest  or  the 
protection  of  Investors. 
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For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street.  NW.,  Washing- 
ton. DC.  20549 

Notice  is  further  given  that  any  in- 
terested person  not  later  than  March 
27.  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  this  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary.  Securities  and 
Exchange  Commission.  500  N.  Capitol 
Street.  NW..  Washington,  D.C.  20549. 
and  should  state  briefly  the  nature  of 
the  interest  of  the  person  submitting 
such  information  or  requesting  the 
hearing,  the  reason  for  the  request, 
and  the  issues  of  fact  and  law  raised 
by  the  application  which  such  person 
desires  to  controvert.  At  any  time 
after  said  date,  an  order  granting  the 
application  may  be  issued  upon  re- 
quest or  upon  the  Commission's  own 
motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons. 
Secretary. 

IFR  Doc.  79-7260  PUed  3-9-79;  8:45  ami 
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[Administrative  Proceeding  Pile  No.  3  5640: 
Pile  No.  81  465) 

JEANNfTTE  COIP. 

Applicatian  and  Opportunity  fof  H««nn9 

March  2.  1979. 

Notice  is  hereby  given  that  Jean- 
nette  Corporation  (the  "Applicant") 
has  filed  an  application  pursuant  to 
Section  12(h)  of  the  Securities  Ex- 
change Act  of  1934.  as  amended  (the 
"Exchange  Act"),  for  an  order  exempt- 
ing the  Applicant  from  the  reporting 
requirements  of  Section  15(d)  of  the 
Exchange  Act. 

The  Applicant  states,  in  part: 

1.  Pursuant  to  a  statutory  merger  ef- 
fected on  December  19.  1978.  a  wholly 
owned  subsidiary  of  KNY  Develop- 
ment Corp.  ("KNY").  a  wholly  owTied 
subsidiary  of  Coca-Cola  Bottling  Com- 
pany of  New  York.  Inc.  CCCB ").  was 
merged  with  and  into  Applicant.  Each 
share  of  Applicant's  common  stock 
held  by  the  public  was  converted  into 
and  exchanged  for  $20.00  per  share, 
and  as  a  result  of  this  merger  Appli- 
cant is  now  a  wholly  owned  subsidiary 
of  KNY  and  no  longer  has  any  public 
shareholders. 

2.  Audited  financial  statements  for 
Applicant  for  its  fiscal  year  ended  De- 
cember 31.  1977.  as  well  as  unaudited 
financial  statements  for  the  nine 
month    period   ended   September   30. 
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1978.  were  contained  in  the  proxy 
statement  sent  to  Applicant's  share- 
holders in  connection  with  the  merger, 

3.  The  common  stock  of  CCB  is  reg- 
istered with  the  Commission  pursuant 
to  Section  12(b)  of  the  Exchange  Act. 
CCB  files  current,  quarterly  and 
annual  reports  pursuant  to  Section  13 
of  such  Act. 

4.  Textual  information  regarding 
Applicant  will  be  included  in  CCB's 
Annual  Report  on  Form  10-K  for  its 
fiscal  year  ended  Deceml)er  31.  1978. 

In  the  absence  of  an  exemption.  Ap- 
plicant is  required  to  file  reports  pur- 
suant to  Section  15(d)  of  the  Ex- 
change Act  and  the  rules  and  regula- 
tions thereunder  for  its  fiscal  year 
ended  December  31.  1978.  Applicant 
believes  that  the  filing  of  such  addi- 
tional reports  pursuant  to  Section 
15(d)  would  serve  no  useful  purpose 
and  that  the  expense  incurred  in  pre- 
paring such  reports  would  be  substan- 
tial. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street.  NW..  Washing- 
ton. D.C.  20549. 

Notice  is  further  given  that  any  in- 
terested person  no  later  than  March 
27,  1979  may  submit  to  the  Commis- 
sion in  writing  his  views  or  any  sub- 
stantial facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary. Securities  and  Exchange  Com- 
mission. 500  North  Capitol  Street. 
NW..  Washington.  DC.  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reasons  for  such  request,  and  the 
Issues  of  fact  and  law  raised  by  the  ap- 
plication which  he  desires  to  contro- 
vert. Persons  who  request  the  hearing 
or  advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  issued  in  this  matter.  Including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  Issued 
upon  request  or  upon  the  Commis- 
sion's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons. 
Secretary. 
(PR  Doc.  79-7261  Piled  3-9-79:  8:45  am] 
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[Release  No.  6031:  18-131 

McOERMOn,  WIU  «  EMERY  nOFIT  SHARING 
PtAN  AND  TRUST 

FUing  mt  Application 

March  2.  1979. 
Notice  is  hereby  given  that  the  law 
firm  of  McDermott.  Will  &  Emery 
( -Applicant"  or  the  "Firm").  Ill  West 
Monroe  Street.  Chicago.  IL  60603.  an 
Illinois  partnership,  has  by  letters 
dated  March  28.  June  2.  and  July  13. 
1978.  applied  for  an  exemption  from 
the  registration  requirements  of  the 
Securities  Act  of  1933  ("Act")  for  any 
participations  or  interests  Issued  In 
connection  with  its  Profit  Sharing 
Plan  and  Trust  for  partners  and  asso- 
ciate lawyers  (hereinafter  collectively 
referred  to  as  the  "Plan").  All  interest- 
ed persons  are  referred  to  those  docu- 
ments, which  are  on  file  with  the 
Commission,  for  the  facts  and  repre- 
sentations contained  therein,  which 
are  summarized  t>elow. 

I.  INTHODOCTIOII 

The  Plan  covers  Applicant's  partners 
and  associate  lawyers,  of  whom  there 
were  85  and  63.  respectively,  as  of 
March  28.  1978.  All  attorneys  are  eligi- 
ble to  participate  In  the  Plan  If  they 
have  completed  three  years  of  service 
with  the  Firm.  The  Plan  Is  of  a  type, 
commonly  referred  to  as  a  "Keogh" 
plan,  which  covers  persons  (in  this 
case  the  Firm's  partners)  who  are  "em- 
ployees" within  the  meaning  of  Sec- 
tion 401(cKl)  of  the  Internal  Revenue 
C(xle  of  1954.  as  amended  (the 
"Code").  Therefore,  even  though  the 
Plan  is  qualified  under  Section  401  of 
the  Code,  the  exemption  provided  by 
Section  3(a)<2)  of  the  Act  Is  Inapplica- 
ble to  Interests  In  the  Plan,  absent  an 
order  of  the  Commission  Issued  under 
Section  3(a)(2). 

Applicant  states  that  prior  to  No- 
vember of  1977,  the  Firm  had  only  an 
Illinois  office  and  relied  on,  among 
other  available  exemptions,  the  so- 
called  "Intrastate"  exemption  from 
registration  under  Section  5  of  the 
Act.  At  the  end  of  November.  1977,  the 
Firm  opened  an  office  in  Florida  and. 
in  September  of  1978,  opened  an  office 
In  Washington.  D.C.  The  Firm  now 
deems  it  appropriate  to  apply  for  an 
exemption  under  Section  3(aK2). 

In  relevant  part.  Section  3(aM2)  pro- 
vides that  the  Commission  may 
exempt  from  the  provisions  of  Section 
5  of  the  Act  any  Interest  or  participa- 
tion issued  in  connection  with  a  pen- 
sion or  profit-sharing  plan  which 
covers  employees,  some  or  all  of  whom 
are  employees  within  the  meaning  of 
Section  401(cKl)  of  the  Code,  if  and  to 
the  extent  that  the  Commission  deter- 
mines this  to  be  necessary  or  appropri- 


ate in  the  public  interest  and  consist- 
ent with  the  protection  of  investors 
and  the  purposes  fairly  Intended  by 
the  policy  and  provisions  of  the  Act. 

II.  Description  and  Administration 
OF  THE  Plan 

Applicant  states  that  the  Plan  was 
adopted  In  1966  and  was  amended  and 
restated  in  its  entirety,  effective  as  of 
January  1.  1976.  in  order  to  comply 
with  the  Employee  Retirement 
Income  Security  Act  of  1974 
("ERISA").  The  Internal  Revenue 
Service  has  Issued  a  ruling  to  the 
effect  that  the  Plan,  as  so  amended 
and  restated,  continues  to  be  a  quali- 
fied plan  under  Section  401  of  the 
Code.  The  Plan  is  an  employee  pen- 
sion benefit  plan  subject  to  the  fidu- 
ciary standards  and  to  the  full  report- 
ing and  disclosure  requirements  of 
ERISA. 

The  Plan  has  a  mandatory  Firm  con- 
tribution feature  and  a  voluntary  par- 
ticipant contribution  feature,  both  of 
which  are  based  on  a  percentage  of 
compensation.  In  general,  the  Firm's 
annual  contributions  on  behalf  of  a 
participant  plus  one-half  of  any  volun- 
tary contributions  such  participant 
makes  for  the  year  cannot  exceed  the 
lesser  of  $30,050  or  25%  of  earnings 
(the  $30,050  figure  will  be  adjusted  in 
future  years  to  cover  cost-of-living  in- 
creases). 

Applicant  states  that  the  Plan  Is  ad- 
ministered through  a  single  trust  with 
three  of  the  Firm's  senior  partners 
acting  as  trustees.  The  trust  agree- 
ment contains  provisions  for  separate 
investment  funds  to  be  managed  by 
separate  Investment  managers.  The 
Plan  presently  has  theree  investment 
funds:  an  Equity  Fund,  a  Principal 
Fund,  and  an  Individual  Investment 
Fund.  A  participant  has  the  right  to 
designate  the  amounts  to  be  held  in 
each  of  the  three  investment  funds 
and  to  change  such  designations.  The 
Trustees  have  the  power  to  appoint 
and  to  remove  Investment  managers 
with  respect  to  Plan  assets.  Applicant 
asserts  that  the  Firm  exercises  sub- 
stantial administrative  responsibilities 
in  connection  with  the  Plan. 

Applicant  contends  that  were  the 
Firm  a  corporation,  rather  than  a 
partnership.  Interests  or  participations 
Lssued  in  connection  with  the  Plan 
would  be  exempt  from  registration 
under  Section  3(a)(2)  of  the  Act,  be- 
cause no  person  who  would  be  an  "em- 
ployee" within  the  meaning  of  Section 
401(c)(1)  of  the  Code  would  partici- 
pate in  the  Plan.  Applicant  argues 
that  the  mere  fact  that  It  conducts  its 
business  as  a  partnership  rather  than 
as  a  corporation  should  not  result  In  a 
requirement  that  Interests  in  the  Plan 
be  registered  under  the  Act. 

Applicant  also  maintains  that  were 
the  Firm's  partners  not  permitted  to 
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participate  in  the  Plan,  the  Interests 
or  participations  issued  in  connection 
with  the  Plan  would  be  exempt  under 
Section  3(a(2)  since  no  other  persons 
covered  by  the  Plan  would  be  "em- 
ployees" within  the  meaning  of  Sec- 
tion 401(c)(1)  of  the  Code.  Applicant 
argues  that  there  is  no  valid  basis  for  a 
contrary  result  merely  because  the 
Plan  also  covers  partners  in  the  Firm. 

Applicant  also  argues  that  the  Plan 
covers  only  partners  and  associate  law- 
yers of  the  Firm,  who  are  profession- 
als generally  sophisticated  in  invest- 
ments and  financial  analysis  and  able 
to  protect  their  interests  adequately 
without  the  protection  of  the  registra- 
tion requirements  of  the  Act.  Appli- 
cant believes  that  the  rigorous  disclo- 
sure requirements  of  ERISA  and  the 
fiduciary  standards  and  duties  im- 
posed thereunder  are  adequate  to  pro- 
vide full  protection  to  the  partlcl- 
psmts. 

Applicant  requests  permission  to 
have  certain  of  the  assets  of  the  Plan 
commingled  In  an  indexed  collective 
investment  fund  maintained  by  a  na- 
tional bank  for  corporate  pension  and 
profit  sharing  plans  and  to  have  cer- 
tain of  the  assets  of  the  Plan  remain 
In  the  individual  investment  fund 
maintained  by  a  national  brokerage 
house.  If  the  firm  were  a  corporation 
and  not  a  partnership,  participation  in 
these  forms  of  investment  programs 
would  be  permitted. 

Penally,  Applicant  argues  that  the 
characteristics  of  the  Plan  are  essen- 
tially typical  of  those  maintained  by 
many  single  corporate  employers  and 
that  the  legislative  history  of  the  rele- 
vant language  in  Section  3(a)(2)  of  the 
Act  does  not  suggest  any  intent  on  the 
part  of  Congress  that  interests  issued 
in  connection  with  single-employer 
Keogh  plans  necessarily  should  be  reg- 
istered under  the  Act.  Applicant 
argues  that  its  Plan  is  distinguishable 
from  multi-employer  plans  or  uniform 
prototype  plans  designed  to  be  mar- 
keted by  a  sponsoring  financial  institu- 
tion or  promoter  to  numerous  unrelat- 
ed self-employed  persons  and  that 
these  latter  plans  are  the  type  of  plans 
Congress  intended  to  exclude  from  the 
Section  3(a)(2)  exemption. 

For  all  of  the  foregoing  reasons.  Ap- 
plicant believes  that  the  Commission 
should  Issue  an  order  finding  that  an 
exemption  from  the  provisions  of  Sec- 
tion 5  of  the  Act  for  interests  or  par- 
ticipations issued  in  connection  with 
the  Plan  Is  appropriate  in  the  public 
interest  and  consistent  with  the  pro- 
tection of  investors  and  the  purposes 
fairly  Intended  by  the  policy  and  pro- 
visions of  the  Act. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
March  27.  1978.  at  5:30  p.m.,  submit  to 
the  Commission  In  writing  a  request 
for  a  hearing  on  the  application  ac- 
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companied  by  a  statement  of  the 
nature  of  his  or  her  interest,  the  rea- 
sons for  such  request,  and  the  issues, 
if  any.  of  fact  or  law  proposed  to  be 
controverted,  or  he  or  she  may  request 
to  be  notified  if  the  Commission  shall 
order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
A  copy  of  such  request  shall  be  served 
personally  or  by  mall  upon  Applicant 
at  the  address  stated  at>ove.  Proof  of 
such  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by  certifi- 
cate) shall  be  filed  contemporaneously 
with  the  request.  An  order  disposing 
of  the  matter  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hear- 
ing upon  request  or  upon  the  Commis- 
sion's own  motion.  Persons  who  re- 
quest a  hearing,  or  advice  as  to  wheth- 
er a  hearing  is  ordered,  will  receive 
notice  of  further  developments  in  this 
matter,  including  the  date  of  the  hear- 
ing (if  ordered)  and  any  postponen- 
ments  thereof. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 
[PR  Doc.  79-7262  Piled  3-9-79;  8:45  am] 
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[Release  No.  20938;  70-6267] 

NATIONAL  FUEL  GAS  CO. 

Prepotcd  Ittuonc*  and  Sal*  of  Short-Torm 
Not*  to  Bonk 

March  2.  1979. 

Notice  is  hereby  given  that  National 
Fuel  Gas  Company  ("National").  30 
Rockefeller  Plaza,  New  York.  New 
York  10020.  a  registered  holding  com- 
pany, has  filed  a  declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  Sections  6(a)  and 
7  thereof  as  applicable  to  the  follow- 
ing proposed  transaction.  All  interest- 
ed persons  are  referred  to  the  declara- 
tion, which  is  summarized  below,  for  a 
complete  statement  of  the  proposed 
transaction. 

National  proposes  to  issue  and  sell  to 
The  Chase  Manhattan  Bank,  N.A. 
("Chase")  a  $4,500,000  short-term  un- 
secured note.  Such  unsecured  note  will 
be  dated  as  of  the  date  of  Issuance, 
will  mature  no  later  than  nine  months 
from  the  date  thereof,  will  be  prepaya- 
ble at  any  time  without  premium,  and 
win  bear  Interest  at  the  Chase  prime 
rate  as  It  fluctuates  from  time  to  time. 
There  will  be  no  commitment  fee  or 
any  closing  or  related  costs  in  connec- 
tion with  the  proposed  borrowing.  Na- 
tional has  agreed  with  Chase  to  main- 
tain an  average  balance  of  20%  of 
average  loans  outstanding.  The  aver- 
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age  balances  maintained  for  normal 
operating  needs  are  sufficient  to  cover 
such  average  balance.  Assuming  an 
average  balance  of  20%  was  required, 
the  effective  cost  of  money  based  on 
the  current  prime  of  11.5%  would  be 
14.375%  per  annum. 

National  intends  to  use  the  proceeds 
from  the  sale  of  its  short-term  note  to 
pay  at  maturity  approximately 
S4.500.000  of  3''«%  Sinking  Funding 
Debentures  due  1979.  The  company 
tentatively  proposes  to  repay  the 
$4,500,000  through  funds  received  in 
connection  with  the  issuance  and  sale 
later  in  1979  of  its  debentures  or  the 
issuance  and  sale  later  in  1979  of  a 
twelve-month  note  to  Chase. 

The  fees  and  expenses  to  be  incurred 
In  connection  with  the  proposed  trans- 
action are  estimated  at  $4,350.  It  is 
stated  that  no  state  commission  and 
no  federal  commission,  other  than  this 
commission,  has  jurisdiction  over  the 
proposed  transaction. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
March  23.  1979.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  the  filing 
which  he  desires  to  controvert:  or  he 
may  request  that  he  he  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  declarant  at  the  above-stated 
address,  and  proof  of  service  (by  affi- 
davit or.  in  case  of  an  attorney  at  law. 
by  certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date, 
the  declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  rule  23  of  the 
general  rules  and  regulations  promul- 
gated under  the  Act,  or  the  Commis- 
sion may  grant  exemption  from  such 
rules  as  provided  in  rules  20(a)  and  100 
thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who 
request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will  re- 
ceive any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any  postpone- 
ments thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 
tPR  Doc.  79-7263  Piled  3-9-79:  8:45  am) 
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[Administrative  Proceeding  Pile  No.  3-5633; 
File  No.  81-4071 

NEONEX  INTEINATIONAL,  LTD. 

Application  and  Oppartwnity  f«r  H«aring 

March  2,  1979. 

Notice  is  hereby  given  that  Neonex 
International  Ltd.  C'Applicant")  has 
filed  an  application  pursuant  to  Sec- 
tion 12(h)  of  the  Securities  Exchange 
Act  of  1934,  as  amended  (the  "1934 
Act")  for  a  partial  exemption  from  the 
filing  requirements  of  Section  13  and 
15(d)  of  the  1934  Act. 

The  Application  states,  in  part: 

1.  The  Applicant  is  a  Canadian  cor- 
poration subject  to  the  reporting  pro- 
visions of  Section  13  and  15(d)  of  the 
1934  Act. 

2.  On  November  1,  1977.  the  Appli- 
cant became  a  wholly  owned  subsidi- 
ary of  Jim  Pattison  Holdings  Ltd.  as 
the  result  of  an  amalgamation. 

3.  On  December  19,  1977  a  Certifi- 
cate of  Termination  of  registration 
pursuant  to  Rule  12g-4  and  notice  of 
suspension  pursuant  to  Rule  15d-6  was 
filed  on  behalf  of  Applicant. 

4.  There  is  no  public  trading  in  Ap- 
plicant's securities. 

In  the  absence  of  an  exemption.  Ap- 
plicant would  be  required  to  file  cer- 
tain periodic  reports  with  the  Commis- 
sion pursuant  to  Sections  13  and  15(d) 
of  the  1934  Act.  including  the  annual 
report  on  Form  10-K  for  the  fiscal 
year  ended  December  31.  1977.  The 
Applicant  argues  that  no  useful  pur- 
po.se  would  be  served  in  filing  the  re- 
quired periodic  reports. 

For  a  more  detailed  statement  of  the 
Information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street,  N.W..  Washing- 
ton, D.C.  20549. 

Notice  is  further  given  that  any  in- 
terested person  not  later  than  March 
27,  1979,  may  submit  to  the  Commis- 
sion in  writing  his  views  or  any  sut>- 
stantial  facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Com- 
mission, 500  North  Capitol  Street. 
N.W.,  Washington.  DC.  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap- 
plication which  he  desires  to  contro- 
vert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  issued  in  this  matter,  Including 
the  date  of  the  hearing  (If  ordered) 
and  any  postponements  thereof.  At 
any   time   after   said   date,   an   order 


granting  the  application  may  be  issued 
upon  request  or  upon  the  Commis- 
sion's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons. 
Secretary. 

[PR  Doc.  79-7264  Piled  3-9-79;  8:45  amj 
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[Release  No.  20942:  70-62631 

SOUTHERN  CO.,  ET  AL. 

Propotad  Ittuanc*  and  Sol*  of  Sheri-Tom 
Notot  lo  Kankt  and  Doalon  in  Commorcial 
fapar,  Capital  Contributiont  to  Subtidioriat, 
■nd  Excaption  From  Compotitivo  Bidding 

In  the  matter  of  The  Southern  Com- 
pany. P.O.  Box  720071,  Atlanta,  Geor- 
gia 30346;  Gulf  Power  Company,  P.O. 
Box  1151,  Pensacola.  Florida  32520; 
Mississippi  Power  Company,  P.O.  Box 
4079,  Gulfport,  Mississippi  39501  (70- 
6263). 

Notice  is  hereby  given  that  The 
Southern  Company  ("Southern"),  a 
registered  holding  company,  and  two 
of  its  wholly  owned  electric  utility  sub- 
sidiary companies.  Gulf  Power  Compa- 
ny ("Gulf"),  and  Mississippi  Power 
Company  ("Mississippi"),  have  filed  an 
application-declaration  with  this  Com- 
mission pursuant  to  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
designating  Sections  6,  7,  and  12  of  the 
Act  and  Rules  45  and  50(a)(5)  promul- 
gated thereunder  as  applicable  to  the 
propo.sed  transactions.  All  interested 
persons  are  referred  to  the  applica- 
tion-declaration, which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transactions. 

Southern,  Gulf,  and  Mississippi  pro- 
pose to  borrow  from  banks  and  to 
issue  and  sell  commercial  paper  from 
time  to  time  on  or  before  March  31, 
1980.  These  borrowings  would  be  in 
the  following  maximum  aggregate 
principal  amounts  outstanding  at  any 
one  time:  Southern— $100,000,000; 
Gulf-$93,000,000:  and  Mississippi— 
$20,000,000. 

Pursuant  to  Commission  authoriza- 
tion (HCAR  No.  20469),  Gulf.  Missis- 
sippi, and  Southern  have  authority  to 
effect  short-terra  t>orrowings  on  or 
before  March  31,  1979.  The  amount  of 
short-term  debt  estimated  to  be  out- 
standing at  March  31,  1979  is 
$2,900,000  for  Gulf  and  $7,700,000  for 
Mississippi.  Southern  does  not  expect 
to  have  any  shori-term  debt  outstand- 
ing on  that  date. 

The  bank  twrrowlngs  will  be  evi- 
denced by  notes  to  be  dated  the  date 
of  the  borrowing  and  to  mature  not 
more  than  one  year  after  the  date  of 
issue  in  the  case  of  Southern  and  not 
more  than  nine  months  after  the  date 


of  Issue  in  the  case  of  Gulf  and  Missis- 
sippi. Each  note  evidencing  bank  bor- 
rowing will  bear  Interest  at  an  effec- 
tive rate  per  annum  in  effect  at  the 
lending  bank  customary  for  similar 
companies  and  will  be  prepayable,  in 
whole  or  in  part,  without  penalty  or 
premium. 

Gulf  and  Mississippi  each  maintain 
with  the  local  banks,  from  which  bor- 
rowings will  be  made,  average  daily  op- 
erating balances  adequate  to  meet  the 
requirements  of  such  banks  in  respect 
of  certain  services  to  such  companies. 
It  may  reasonably  be  expected  that 
banks  may  require  the  maintenance  of 
balances  and/or  fees  in  lieu  of  bal- 
ances in  respect  of  any  such  borrow- 
ings. If  balances  were  to  be  maintained 
solely  for  the  purpose  of  satisfying  a 
compensating  balance  requirement 
generally  not  in  excess  of  20%,  the  ef- 
fective interest  cost  of  the  related  bor- 
rowings, based  on  a  prime  rate  of 
11.75%,  would  be  14.69%  per  annum. 

Southern  has  obtained  a  line  of 
credit  from  Barclays  Bank  Interna- 
tional Limited  ("Barclays")  of 
$40,000,000  and  lines  of  credit  from 
Union  Bank  of  Switzerland  ("Union"), 
Credit  Suisse  and  Swiss  Bank  Corpora- 
tion ("Swiss  Bank")  each  in  the  princi- 
pal amount  of  $20,000,000.  Each  line 
of  credit  currently  matures  December 
31,  1979.  A  commitment  fee  of  '/4%  per 
annum  on  undrawn  amounts  is  pay- 
able for  each  line  of  credit.  Borrowings 
from  Barclays  would  bear  Interest  at 
an  effective  rate  of  Vi%  per  annum 
over  its  floating  prime  rate.  Borrow- 
ings from  Union,  Credit  Suisse  and 
Swiss  Bank  (collectively,  the  "Swiss 
Banks")  would,  at  Southern's  option^ 
either  bear  interest  at  an  effective  rate 
of  V2%  per  annum  over  lender's  float- 
ing prime  or  at  a  margin  over  the 
London  Interbank  Offered  Rate 
("LIBOR").  Swiss  Bank  also  offers 
borrowings  at  Vi%  per  annum  over  its 
prime  rate  on  the  date  of  advance, 
fixed  for  90  days.  Borrowings  from 
Union  and  Credit  Suisse  t>earing  inter- 
est at  a  margin  over  LIBOR,  will  not 
be  prepayable.  Borrowings  from  Swiss 
Bank  are  prepayable  only  if  amounts 
prepaid  are  accompanied  by  an 
amount  equal  to  any  loss  or  expense 
which  has  been  sustained  by  Swiss 
Bank  as  a  result  of  such  prepayment. 
Such  loss  or  expense  will  normally 
equal  the  difference  between  the  in- 
terest that  would  have  been  earned 
through  scheduled  maturity  on 
amounts  prepaid  and  the  interest 
Swiss  Bank  could  earn  by  relending 
such  amounts  through  scheduled  ma- 
turity. Except  in  the  case  of  Swiss 
Bank,  advances  bearing  interest  a  rate 
related  to  lender's  floating  prime  may 
be  for  any  term  provided  that  they 
mature  in  one  year  or  at  the  then  cur- 
rent expiration  date  for  the  line  of 
credit  whichever  is  earlier.  Such  ad- 


vances by  Swiss  Bank  would  mature 
within  180  days  or  at  the  date  of  expi- 
ration of  the  lines  of  credit,  whichever 
is  earlier.  The  margins  over  LIBOR 
and  tenor  of  advances  bearing  interest 
based  on  LIBOR  are  summarized 
below: 


Margin  over            Tenor 
UBOR 

V4% 

Credit  Suisse 

%% 

months. 
Periods  of  30,  60  or 

Swiss  Bank 

%% 

90  days. 
Periods  of  30  to  180 

days. 

Southern  states  the  effective  cost  of 
such  lines  of  credit  is  comparable  to 
the  effective  cost  of  simiar  lines  of 
credit  from  domestic  banks.  The  com- 
parable effective  cost  to  Southern  of 
amounts  borrowed  from  Barclays  and 
the  effective  cost  of  amounts  t)orrowed 
from  the  Swiss  Banks  at  a  rate  related 
to  their  prime  rate  would  in  each  case 
be  12.25%  (prime  rate  plus  Vi%).  The 
LIBOR  for  the  three-month  funds 
availalble  on  January  26.  1979,  was 
quoted  by  the  Swiss  Bank  at  10.8125% 
to  10.875%  per  annum.  Assuming  a 
LIBOR  of  10.875%  the  comparable  ef- 
fective cost  of  amounts  borrowed  for 
three  months  from  the  Swiss  Banks  at 
a  rate  related  to  LIBOR  would  be 
11.375%  in  the  case  of  Union  Bank 
(LIBOR  plus  Vi%  and  11.625%  in  the 
case  of  Credit  Suisse  and  Swiss  Bank 
(LIBOR  plus  %%).  Southern  expects 
to  borrow  from  the  Swiss  Banks  at 
whichever  option  yields  the  lowest  ef- 
fective cost  at  the  time  for  the  period 
the  funds  are  required. 

Southern  estimates  that  10%  com- 
pensating balances  are  currently 
equivalent  to  a  minimum  cost  relative 
to  the  credit  line  of  .968%  per  annum, 
which  is  10%  of  the  most  recent 
coupon  rate  for  new  91  day  U.S.  Treas- 
ury Bills  dated  February  1.  1979. 
When  domestic  banks  charge  a  fee  in 
lieu  of  balances,  such  fees  in  general 
approximate  .5%  per  annum.  The  com- 
parable costs  of  undrawn  amounts 
with  the  banks  named  above  would  be 
.25%  per  annum. 

Southern,  Gulf,  and  Mississippi  also 
proposed  from  time  to  time  to  prior  to 
March  31,  1980  to  issue  and  sell  com- 
mercial paper  in  the  form  of  short- 
term  promJssiory  notes  to  dealers  in 
commercial  paper.  The  commercial 
paper  notes  will  have  varying  maturi- 
ties of  not  more  than  270  days  after 
the  date  of  issue,  will  be  issued  in 
varying  denominations  of  not  less 
than  $50,000  and  not  more  than 
$5,000,000.  and  will  not  by  their  terms 
be  prepayable  prior  to  maturity.  The 
commercial  paper  will  be  sold  directly 
to  or  through  the  dealers  at  a  discount 
which  will  not  be  in  excess  of  the  dis- 
count rate  per  annum  prevailing  at 


the  date  of  issuance  foiv  commercial 
paper  of  comparable  quality  and  like 
maturity.  No  commercial  paper  note 
will  be  issued  having  a  maturity  of 
more  than  90  days  at  an  effective  in- 
terest cost  which  exceeds  the  effective 
interest  cost  at  which  the  issuer  could 
borrow  from  banks. 

Except  for  a  commission  not  to 
exceed  Vs  of  1%  per  annum  payable  to 
the  dealer  in  respect  of  commercial 
paper  sold  through  the  dealer  as 
agent,  no  commission  or  fee  will  be 
payable  In  connection  with  the  issu- 
ance and  sale  of  commercial  paper. 
The  dealer  will  reoffer  such  commer- 
cial paper  at  a  discount  rate  of  V»  of 
1%  per  annum  less  than  the  prevailing 
interest  rate  to  the  Issuer  or  at  an 
equivalent  cost  If  sold  on  an  Interest 
bearing  basis.  The  commercial  paper 
will  be  offered  by  each  dealer  to  not 
more  than  200  customers  of  the  dealer 
identified  and  designated  in  a  nonpub- 
lic list  prepared  In  advance  by  the 
dealer.  No  additions  will  be  made  to 
such  list  of  customers.  It  Is  expected 
that  the  commercial  paper  will  be  held 
by  customers  to  maturity,  but.  if  they 
wish  to  resell  prior  thereto,  the  dealer, 
pursuant  to  a  verbal  repurchase  agree- 
ment, will  repurchase  the  commercial 
paper  and  reoffer  the  same  to  others 
on  the  customer  list. 

Southern  intends  to  use  proceeds  of 
the  bank  notes  and  commercial  paper 
notes  together  with  treasury  funds 
and  proceeds  form  the  sale  of  addi- 
tional common  stock  through  its  divi- 
dend reinvestment  plan,  its  employee 
savings  plan  and  its  employee  stock 
ownership,  all  of  which  are  the  subject 
of  separate  filings,  to  make,  from  time 
to  time,  additional  equity  investments 
in  the  form  of  capital  contributions  to 
Georgia  Power  Company  ("Georgia"), 
Alabama,  Gulf,  and  Mississippi,  to 
make  loans  to  Southern  Company 
Services,  Inc.,  to  pay  such  notes  when 
due,  and  for  other  corporate  purposes. 
Southern  proposes  herein  to  make 
capital  contributions  to  Its  sut>sidiaries 
from  April  1,  1979  through  March  31, 
1980,  as  follows:  $315,000,000  to  Ala- 
bama; $180,000,000  to  Georgia; 
$40,000,000  to  Gulf;  and  $15,000,000  to 
Mississippi. 

The  proceeds  from  the  bank  notes 
and  commercial  paper  notes  will  be 
used  by  Gulf  and  Mississippi, ,  respec- 
tively, to  reimburse  their  treasuries 
for  part  of  the  expenditures  incurred 
in  connection  with  their  construction 
programs,  to  finance  in  part  their 
future  construction  programs,  to  pay 
at  maturity  outstanding  bank  notes 
and  commercial  paf>er  notes  incurred 
for  such  purposes  and  for  other  corpo- 
rate purposes.  Construction  expendi- 
tures for  1979  and  January-March 
1980  are  estimated  at  $91,785,000  and 
$28,815,000,  respectively  for  Gulf  and 
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$28,005,000  and  $11,883,000.  respec- 
tively, for  Mississippi. 

The  applicants-declarants  request 
exception  from  the  competitive  bid- 
ding requirements  of  Rule  50  in  con- 
nection with  the  sale  of  commercial 
paper  notes  pursuant  to  clause  (a)(5) 
thereof.  It  is  stated,  in  this  connection, 
that  (a)  all  commercial  paper  which 
they  propose  to  issue  and  sell  will  have 
a  maturity  not  in  excess  of  270  days, 
(b)  current  rates  for  commercial  paper 
for  prime  borrowers,  such  as  appli- 
cants-declarants, are  published  daily 
in  fianancial  publications,  and  (c)  it  is 
not  practical  to  invite  invitations  for 
bids  for  commercial  paper.  It  is  also  re- 
quested that  authorization  be  granted 
to  file  certificates  of  notification 
under  Rule  24  on  a  quarterly  basis. 

Pees  and  expenses  to  be  incurred  by 
Southern  in  connection  with  the  pro- 
posed transactions  are  estimated  at 
$3,400.  including  legal  fees  of  $2,500; 
Gulf's  expenses  are  estimated  at 
$1,400,  including  legal  fees  of  $500; 
and  Mississippi  s  expenses  are  estimat- 
ed at  $1,400,  including  legal  fees  of 
$500.  » 

The  Florida  Public  Service  Commis- 
sion has  jurisdiction  over  the  issuance 
of  notes  to  banks  and  the  issuance  of 
notes  and  commercial  paper  by  Gulf. 
No  other  state  commission  and  no  fed- 
eral commission,  other  than  this  Com- 
mission, has  jurisdiction  over  the  pro- 
posed transactions. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
March  26.  1979.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  Interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration which  he  desires  to 
controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re- 
quest should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC.  20549.  A  copy  of 
such  request  should  be  served  person- 
ally or  by  mail  upon  the  applicants-de- 
clarants at  the  above-stated  addresses, 
and  proof  of  service  (by  affidavit  or.  in 
case  of  an  attorney  at  law,  by  certifi- 
cate) should  be  filed  with  the  request. 
At  any  time  after  said  date,  the  appli- 
cation-declaration, as  filed  or  as  it  may 
be  amended,  may  be  granted  and  per- 
mitted to  become  effective  as  provided 
in  Rule  23  of  the  general  rules  and 
regulations  promulgated  under  the 
Act.  or  the  Commission  may  grant  ex- 
emption from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 


For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons. 
Secretary. 

(FR  Doc.  79-7265  Filed  3-9-79;  8:45  am) 


[8025-01 -M] 
SMALL  BUSINESS  ADMINISTRATION 

(License  No.  06/06-0204) 

CAMERON  FINANCIAL  CORP. 

Utuonc*  of  Licant*  To  Oparot*  at  a  Small 
B«tin«it  Invatlmant  Company 

On  October  17,  1978,  a  notice  was 
published  in  the  Federal  Register 
(43FR  47805)  stating  that  an  applica- 
tion has  been  filed  by  Cameron  Finan- 
cial Corp.,  1410  Frost  Bank  Tower. 
San  Antonio.  Texas  78205.  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  regula- 
tions governing  small  business  invest- 
ment companies  (13  CFR 
107.102(1978)).  for  a  license  to  operate 
as  a  small  business  investment  compa- 
ny (SBIC). 

Interested  parties  were  given  until 
the  close  of  business  November  1. 
1978.  to  submit  their  written  com- 
ments to  SBA.  No  comments  were  re- 
ceived. 

Notice  is  hereby  given  that,  pursu- 
ant to  Section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  after  having  considered 
the  application  and  all  other  informa- 
tion. SBA  issued  License  No.  06/06- 
0204  on  February  23.  1979.  to  Cameron 
Financial  Corp.  to  operate  as  an  SBIC. 

(Catalog  of  Federal  Domestic  As.si.stance 
Program  No.  59  011.  Small  Business  Invest- 
ment Companies) 

Dated:  March  5.  1979. 

Peter  F.  McNeish. 
Deputy  Associate 
Administrator  for  Investment. 

(FR  Doc.  79-7365  Filed  3-9-79;  8:45  am) 


[8025-01 -Ml 

(Proposed  License  No.  09/09-0242) 

DRAPER  ASSOCIATES,  INC 

Applicolien  for  a  Licensa  To  Oparata  at  a 
Small  ftutinatt  ^vattmant  Company 

Notice  is  hereby  given  of  the  filing 
of  an  application  with  the  Small  Busi- 
ness Administration  pursuant  to 
§  107.102  of  the  regulations  governing 
small  business  investment  companies 
(CFR  107.102  1979))  by  Draper  Asso- 
ciates. Inc..  Two  Palo  Alto  Square, 
Suite  700.  Palo  Alto.  California  94301, 
for  a  license  to  operate  as  a  small  busi- 
ness investment  company  (SBIC) 
under   the   provisions   of   the   Small 


Business  Investment  Act  of  1958,  as 
amended  (Act),  (15  U.S.C.  et  seq). 

Officers,  Directors,  and  10  or  More  Percent 
Shareholders 

William  H.  Draper  III.  91  Tallwood  Court. 
Atherton.  California  94025;  President  and 
Director. 

Phyllis  C.  Draper,  91  Tallwood  Court,  Ath- 
erton, California  94025:  Vice  President.  Di- 
rector, and  Chief  Financial  Officer. 

Rebecca  S.  Draper,  2548  Hyde  Street,  San 
Francisco,  California;  Director:  33  Vj  per- 
cent. 

Polly  C.  Draper,  153  Cold  Spring  Street, 
New  Haven.  Connecticut  06511;  Director: 
33 '/i  percent. 

Timothy  C.  Draper.  91  Tallwood  Court.  Ath- 
erton. California  94025;  Director:  33'/>  per- 
cent. 

Jamea  C.  Gaither.  37  Southwood  Avenue. 
Ross.  California  94957;  Secretary. 

The  Applicant  will  begin  operations 
with  initial  private  capital  of  $300,000. 
Private  capital  will  be  increased  to 
$500,000  prior  to  October  1,  1979.  SBA 
will  not  provide  leverage  until  the  Ap- 
plicant's private  capital  is  increased  to 
at  least  $500,000. 

The  Applicant  recognizes  the  need 
for  both  equities  and  loans.  However, 
the  applicant  will,  as  much  as  it  is 
practical,  emphasize  equity  invest- 
ments with  particular  attention  to 
growth  potentials.  The  Applicant's 
President  was  formerly  President  of 
Draper  &  Johnson  Investment  Compa- 
ny, an  SBIC. 

Matters  involved  in  SBA's  considera- 
tion of  the  application  include  (1)  the 
general  business  reputation  and  char- 
acter of  the  proposed  ovvTiers  and  man- 
agement, (2)  the  reasonable  prospects 
for  successful  operation  of  the  new 
SBIC  under  such  management  (includ- 
ing adequate  profitability  and  finan- 
cial soundness,  in  accordance  with  the 
Act  and  Regulations),  and  (3)  whether 
the  proposed  licensing  would  be  in  the 
furtherance  of  the  purpose  of  the  Act. 

Notice  Is  hereby  given  that  any 
person  may  not  later  than  March  27, 
1979.  submit  written  comments  to  the 
Deputy  Associate  Administrator.  1441 
L  Street,  NW.,  Washington.  D.C. 
20416. 

A  copy  of  this  notice  will  be  pub- 
lished in  a  newspaper  of  general  circu- 
lation in  Palo  Alto.  California. 

(Cat.ilog  of  Federal  Domestic  Program  No. 
59.011.  Small  Business  Investment  Compa- 
nies) 

Dated:  March  5.  1979. 

Peter  F.  McNeish, 
Deputy  Associate 
Administrator  for  Investment 

[FR  Doc.  79-7364  Filed  3-9-79;  8:45  am) 


[8025-01 -M] 

REGION  X  ADVISORY  COUNQL  EXECUTIVE 
ROARD 

C«iKall«tien  of  MaaMng 

The  Small  Business  Administration 
Region  X  Advisory  Council  Executive 
Board  public  meeting  scheduled  at 
1:00  p.m.,  on  Wednesday,  March  21, 
1979,  in  the  Seattle-First  National 
Bank  Board  Room,  Dexter-Horton 
Building,  710  Second  Avenue,  Seattle, 
Washington  has  been  cancelled. 

For  further  information,  write  or 
call  Larry  C.  Gourlie,  Regional  Direc- 
tor, U.S.  Small  Business  Administra- 
tion, Dexter-Horton  Building,  710 
Second  Avenue,  Seattle,  Washington 
98104-(206)  442-5676. 

Dated:  March  6.  1979. 

K  Drew, 
Deputy  Advocate  for 
Advisory  Councils. 
(FR  Doc.  79-7363  Piled  3-9-79;  8:45  am) 


[4910-14-M] 
DEPARTMENT  OF  TRANSPORTATION 

Ceott  Guard 

(CGD  79-035) 

CHEMICAL  TRANSPORTATION  ADVISORY 
COMMITTEE,  SUBCOMMIHEE  ON  BULK 
LIQUID  FAOLITIES 

Public  Mooting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Chemical  Transportation  Advisory 
Committee's  Subcommittee  on  Bulk 
Liquid  Facilities  to  be  held  on  Wednes- 
day. March  28.  1979.  beginning  at  9:30 
a.m..  Room  6332,  Nassif  Building,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  The  agenda  for  this  meeting  is 
as  follows: 

1.  Presentation  of  the  subcommit- 
tees' final  draft  of  recommendations 
for  regulation  of  bulk  liquid  water- 
front facilities  by  Mr.  Gerald  Spaeth 
of  Bulk  Terminals  Co.,  Chicago,  IL. 

2.  Open  discussion  on  those  recom- 
mendations. 

3.  Open  discussion  of  status  of  Coast 
Guard  waterfront  facilities  rulemak- 
ing. 

Attendance  is  open  to  the  interested 
public.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meet- 
ing. Persons  wishing  to  attend  and 
persons  wishing  to  present  oral  state- 
ments should  notify,  not  later  than 
the  day  before  the  meeting,  Lt.  D.  G. 
DIckfnan,  c/o  Commandant  (G-WLE- 
1/73),  U.S.  Coast  Guard,  Washington, 
DC  20590,  202-426-1927.  Any  member 
of  the  public  may  present  a  written 


statement  to  the  committee  at  any 
time. 

Issued  In  Washington,  DC  on  March 
8,  1979. 

P.  P.  Schubert, 
Captain,     U.S.     Coast     Guard, 
Acting  Chief,  Office  of  Marine 
Environment  and  Systems. 
March  7,  1979. 
(FR  Doc.  79-7386  Filed  3-9-79;  8:45  am] 


[4910-60-M] 

Motariolt  Trantportotion  Buroow 

STATE  OF  RHODE  ISLAND  DIVISION  OF  PUBUC 
UTILITIES  AND  CARRIERS:  APPLICATION  FOR 
INCONSISTENCY  RULING 
Public  Notico  and  Invitation  To  Commant 

AGENCY:  Materials  Transportation 
Bureau,  DOT. 

ACTION:  Public  Notice  and  Invitation 
to  Comment. 

SUMMARY:  The  State  of  Rhode 
Island,  Public  Utilities  Commission, 
Division  of  Public  Utilities  and  Carri- 
ers, has  applied  for  an  administrative 
ruling  as  to  whether  that  Division's 
"Rules  and  Regulations  Governing  the 
Transportation  of  Liquefied  Natural 
Gas  and  Liquefied  Propane  Gas  In- 
tended to  be  used  by  a  Public  Utility" 
are  inconsistent  with  and  thus  pre- 
empted by  the  Hazardous  materials 
Transportation  Act  or  regulations 
i.ssued  thereunder.  Public  comment  is 
solicited. 

DATES:  Comments  received  on  or 
before  April  20,  1979  will  be  considered 
before  an  inconsistency  ruling  is 
issued  by  the  Associate  Director  for 
Operations  and  Enforcement. 

ADDRESSES:  The  Division  of  Public 
Utilities  and  Carriers'  application  and 
any  comments  received  may  be  re- 
viewed in  the  Dockets  Branch,  Materi- 
als Transportation  Bureau,  Room 
6500,  Trans  Point  Building,  2100 
Second  Street,  S.W.,  Washington.  D.C. 
20590.  Comments  on  the  application 
must  be  submitted  to  the  Dockets 
Branch  at  the  above  address.  Five 
copies  are  requested.  A  copy  of  each 
comment  must  also  be  sent  to  Mr. 
Edward  F.  Burke,  Administrator,  Divi- 
sion of  Public  Utilities  and  Carriers, 
100  Orange  Street,  Providence,  R.I. 
02903.  and  that  fact  certified  at  the 
time  the  comment  is  submitted  to  the 
Dockets  Branch.  (The  following 
format  Is  acceptable:  "I  hereby  certify 
that  a  copy  of  this  comment  has  been 
sent  Mr.  Edward  F.  Burke  at  the  ad- 
dress noted  in  the  Federal  Register 
publication.") 

FOR  FURTHER  INFORMATION 
CONTACT: 

David  G.  Ortez.  Office  of  the  Chief 
Counsel,  Research  and  Special  Pro- 


grams Administration,  Department 
of  Transportation,  2100  Second 
Street,  S.W.,  Washington,  D.C.  20590 
(phone  (202)  755-4972. 

SUPPLEMENTARY  INFORMATION: 

1.  Background.  The  Hazardous  Ma- 
terials Transportation  Act  (49  U.S.C. 
§§1801-1812)  (HMTA)  at  §  112(a)  (49 
U.S.C.  §  1811(a))  expressly  preempts 
"any  requirement,  of  a  State  or  politi- 
cal subdivision  thereof,  which  is  incon- 
sistent with  any  requirement"  of  the 
HMTA  or  regulations  issued  under  the 
HMTA.  Section  122(b)  (49  U.S.C. 
§  1811(b))  provides  that  an  inconsist- 
ent state  or  political  subdivision  re- 
quirement ceases  to  be  preempted, 
however,  if  upon  application  the  Sec- 
retary of  DOT  determines  that  the 
State  or  local  requirement  (1)  provides 
and  equal  or  greater  level  of  public 
safety  than  the  HMTA  or  regulations 
issued  thereunder  and  (2)  does  not 
unduly  burden  commerce. 

Regulations  implementing  §112  are 
codified  are  49  CFR  107.201-107.225. 
These  procedural  regulations  provide 
for  the  issuance  of  inconsistency  rul- 
ings and  non-preemption  determina- 
tions. Briefly,  an  inconsistency  ruling, 
such  as  is  being  sought  here,  is  an  ad- 
ministrative opinion  as  to  the  relation- 
ship between  a  Federal  requirement 
(in  the  HMTA  or  regulations  issued 
thereunder)  and  a  requirement  of  a 
State  or  political  subdivision  thereof. 
49  CFR  107.209(c)  sets  forth  the  fol- 
lowing factors  that  are  to  be  consid- 
ered in  making  the  ruling: 

(1)  Whether  compliance  with  both 
the  State  or  political  subdivision  re- 
quirement and  the  Act  or  regulations 
issued  under  the  Act  is  possible;  and 

(2)  The  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  and  the  regula- 
tions issued  under  the  Act. 

If  a  State  or  local  requirement  is 
found  to  be  inconsistent  with  a  Feder- 
al requirement,  the  State  or  locality 
may  seek  a  non-preemption  determi- 
nation, i.e.  a  waiver  of  preemption, 
which  results  if  the  criteria  of  §  112(b) 
of  the  HMTA  (49  U.S.C.  §  1811(b))  are 
met. 

2.  Division  of  Public  Utilities  and 
Carriers'  Application  for  Inconsisten- 
cy Ruling.  On  December  1.  1978,  the 
Division  of  Public  Utilities  and  Carri- 
ers for  the  State  of  Rhode  Island  filed 
and  application  for  a  ruling  a  to 
whether  certain  rules  an  regulations 
pertaining  to  the  highway  transporta- 
tion of  liquefied  natural  gas  (LNG) 
and  liquefied  petroleum  gas  (LPG)  are 
inconsistent  with  any  requirement  of 
the  HMTA  or  regulations  Issued  there- 
under. The  Rhode  Island  require- 
ments apply  when  the  LNG  or  LPG  is 
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intended  to  be  used  by  a  public  utility, 
is  transported  by  interstate  or  intra- 
state motor  carrier,  and  the  loading  or 
unloading  of  the  cargo  tank  Is  per- 
formed within  Rhode  Island. 

The  Rhode  Island  requirements,  en- 
titled "Rules  and  Regulations  Govern- 
ing the  Transportation  of  Liquefied 
Natural  Gas  and  Liquefied  Propane 
Gas  Intended  to  be  Used  by  a  Public 
Utility."  are  included  as  an  Appendix 
to  this  document.  The  State  requires 
that  a  subject  motor  carrier  obtain  a 
permit  at  least  four  hours  prior  to  any 
transport  on  roads  within  the  State. 
In  applying  for  such  a  permit  a  carrier 
must  provide  certain  data,  including 
the  specific  vehicle  to  be  used  and  a 
detailed  description  of  the  route  to  be 
followed.  The  permit  must  be  kept  in 
the  possession  of  the  operator  of  the 
vehicle.  Furthermore,  the  State  re- 
quires that  subject  trucks  (1)  be 
equipped  with  a  two-way  radio  in 
order  to  alert  authorities  of  any  acci- 
dent or  mishap:  (2)  stay  off  State 
roads  and  highways  between  the  hours 
of  7-9  a.m.  and  4-6  p.m..  Monday 
through  Friday;  (3)  provide  immediate 
notification  of  any  accident,  mishap  or 
safety  irregularity  to  the  State  Police 
and  also,  within  24  hours  of  any  such 
incident,  file  a  written  report  with  two 
designated  State  agencies;  (4)  be 
equipped  with  a  sign  on  the  rear 
bumper  stating  MUST  STAY  BACK 
500  FEET"  in  letters  at  least  three 
inches  high,  illuminated  for  nighttime 
travel;  (5)  travel  with  headlights  on  at 
all  times:  (6)  have  trailers  equipped 
with  a  frangible  shank-type  lock  and 
(7)  be  inspected  for  safety  equipment 
defects  and  for  cargo  leaks  prior  to 
leaving  and  upon  arrival  at  loading/ 
unloading  areas. 

Rhode  Islands  application  does  not 
identify  the  specific  provisions  of  the 
HMTA  or  the  regulations  issued  under 
the  HMTA  with  which  it  seeks  to  have 
its  requirements  compared  for  consist- 
ency as  required  by  49  CFR 
107.203(b)<3).  For  two  reasons,  howev- 
er, the  Materials  Transportation 
Bureau  believes  that  no  useful  pur- 
pose would  be  served  by  returning  the 
application  to  Rhode  Island  for  com- 
pliance with  this  requirement  and  it  is 
hereby  waived. 

First,  there  are  no  container  specifi- 
cations in  the  Hazardous  Materials 
Regulations  applicable  to  motor  vehi- 
cle transportation  of  LNG.  Therefore 
highway  movement  of  this  material  is 
possible  only  under  an  exemption 
i.ssued  under  49  U.S.C.  §  1806  and  49 
CFR  107.101-.125.  A  number  of  ex- 
emptions have  been  issued  that  allow 
this  transportation  and  while  their 
terms  are  not  identical  the  standard 
provisions  found  in  them  generally 
concern  the  following: 

1.  Compliance  with  ASME  Code.  Section 
VIII. 


NOTICES 

2.  Tank  design,  design  pressure  and  retest 
pressure. 

3.  Pilling  density  and  filling  practices. 

4.  Insulation. 

5.  Safety  relief  devices  and  settings. 

6.  Establishment  of  holding  time. 

7.  Establishment  of  one-way  travel  time 
(permissible  time  lapse  during  transporta- 
tion). 

8.  Cargo  tank  markings. 

9.  Conditions  for  transport  of  empty 
tanks. 

10.  Driver  instruction  and  recordkeeping. 

11.  Incident  reporting. 

Note  that  for  transportation  under  ex- 
emption compliance  with  the  Hazard- 
ous Materials  Regulations  is  necessary 
except  as  otherwise  specifically  au- 
thorized by  the  exemption.  Placard- 
ing, for  example.  Is  still  required  al- 
though not  addressed  in  the  text  of 
the  document  granting  the  exemption 
permitting  LNG  transportation. 

Secondly,  the  only  Rhode  Island  re- 
quirements that  are  specifically  ad- 
dressed in  the  Hazardous  Materials 
Regulations  are  those  that  relate  to 
incident  reports,  shipper  certifications, 
illumination.  and  vehicle  safety 
checks. 

3.  Public  Comment.  Comments 
should  be  restricted  to  the  question  of 
whether  Rhode  Island's  "Rules  and 
I^gulations  Governing  the  Transpor- 
tation of  Liquefied  Natural  Gas  and 
Liquefied  Propane  Gas  Intended  to  be 
Used  by  a  Public  Utility"  are  inconsist- 
ent with  the  HMTA  or  regulations 
issued  thereunder.  Commenters  may 
wish  to  address  only  certain  require- 
ments since  it  is  possible  that  some  of 
the  State  requirements  are  inconsist- 
ent and  others  are  not. 

Since  the  application  being  consid- 
ered is  for  an  inconsistency  ruling  and 
not  a  non-preemption  determination, 
comments  on  the  effect  on  interstate 
commerce  of  the  Rhode  Island  re- 
quirements, as  that  effect  relates  to  a 
waiver  of  preemption  under  49  U.S.C. 
1811(b).  are  inappropriate  in  this  pro- 
ceeding. 

Persons  intending  to  comment  on 
the  application  should  examine  the 
HMTA  (49  U.S.C.  §§  1801-1812).  the 
DOT  Hazardous  Materials  Regulations 
(49  CFR  Parts  171-179).  and  the  proce- 
dures governing  the  Department's  con- 
sideration of  applications  for  inconsis- 
tency rulings  (49  CFTl  107.201-.21I).  as 
well  as  the  Rhode  Island  requirements 
contained  in  the  Appendix  to  this 
Notice. 

In  order  to  assist  commenters,  the 
following  facts,  which  do  not  necessar- 
ily cover  all  the  issues  raised  by  the 
application,  are  noted: 

1.  Title  49  CFR  177.804.  effective 
February  6.  1978  (43  FR  4858.  Febru- 
ary 6.  1978)  requires  persons  subject  to 
49  CFR  Part  177  to  comply  with  appli- 
cable Federal  Motor  Carrier  Safety 
Regulations  (49  CFR  Parts  390-397). 
exclusive  of  49  CFR  397.3  and  397.9. 


The  provisions  of  the  Federal  Motor 
Carrier  Safety  Regulations  Incorporat- 
ed by  reference  at  49  CFR  177.804  may 
thus  have  their  preemptive  effect  con- 
sidered under  the  administrative  pro- 
cedures at  49  CFR  Part  107.  Subpart 
C. 

2.  There  Is  authority  In  the  HMTA 
(49  U.S.C.  §  1804)  for  DOT  to  impose 
routing  requirements,  which  could  In- 
clude restrictions  on  time  of  travel, 
but  to  the  present  DOT  has  not  exer- 
cised this  authority.  The  only  routing 
requirement  applicable  to  highway 
transportation  of  hazardous  material 
is  a  general  provision  In  49  CFR  307.9. 
This  provision  Is  one  of  the  Federal 
Motor  Carrier  Safety  Regulations  that 
has  not  been  issued  under  the  authori- 
ty of  the  HMTA  and  therefore  may 
not  be  considered  In  making  an  Incon- 
sistency ruling. 

3.  There  are  no  permit  requirements 
in  the  Hazardous  Materials  Regula- 
tions. Some  of  the  Information  re- 
quired to  be  contained  In  the  Rhode 
Island  permit  application,  however,  is 
also  contained  in  the  shipping  paper 
required  by  the  Hazardous  Materials 
Regulations.  The  shipping  paper  must 
contain  the  proper  shipping  name  of 
the  material  and  Its  hazard  class  (49 
CFR  172.202).  (The  shipping  paper  for 
shipment  made  under  DOT  exemption 
must  also  Identify  the  exemption  by 
number,  49  CFR  172.203(a).)  The  ship- 
ping paper  must  also  include  a  certifi- 
cation by  the  shipper  that  the  materi- 
als being  offered  for  transportation 
are  In  accordance  with  the  Hazardous 
Materials  Regulations  (49  CFR 
172.204).  (The  reference  In  the  Rhode 
Island  requirements  to  the  load  being 
in  compliance  with  the  motor  carrier 
safety  regulations  appears  to  be  incor- 
rect. Those  regulations,  in  49  CFR 
Parts  390-397,  only  specifically  ad- 
dress hazardous  materials  transporta- 
tion in  Part  397.  and  that  Part  only 
deals  with  parking  and  driving  rules.) 
Also,  a  carrier  is  forbidden  from  trans- 
porting a  hazardous  material  unless 
the  material  is  accompanied  by  a  ship- 
ping paper  that  Includes  a  proper  ship- 
pers  certification  (49  CFR  177.817). 

4.  The  reference  In  the  Rhode  Island 
definitions  to  a  "Federal  Department 
of  Transportation  Special  Safety 
Permit"  is  outdated.  The  document 
issued  by  DOT  that  allows  the  use  of  a 
specific  container  for  highway  trans- 
portation of  LNG  is  an  "exemption" 
(formerly  referred  to  as  a  "special 
permit"). 

5.  49  CFR  Part  396  sets  forth  re- 
quirements for  the  Inspection  and 
maintenance  of  motor  vehicles. 

6.  49  CFR  171.15  requires  telephone 
notification  to  DOT  "at  the  earliest 
practicable  moment"  after  a  hazard- 
ous materials  Incident,  of  the  type  set 
forth  in  that  section,  occurs.  Addition- 
ally. 49  CFR  171.16  requires  a  written 
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report  to  DOT  within  15  days  of  cer- 
tain hazardous  materials  Incidents. 
These  provisions  are  specifically  made 
applicable  to  highway  transportation 
by  49  CFR  177.807.  / 

7.  49  CFR  393.25(e)(3).  393.25(e)(5) 
and  393.25(e)(6)  address  certain  rear 
lighting  requirements  for  motor 
vehicles. 

8.  The  Rhode  Islsind  requirement  for 
a  "frangible  shank  type  lock  to  pre- 
vent tampering  of  valves  or  equip- 
ment" on  trailers  Is  not  required  for 
LPG  transportation  under  the  Hazard- 
ous Materials  Regulations  or  for  LNG 
highway  movement  under  authorizing 
exemptions. 

(49  U.S.C.  5  1811:  49  CFR  1.53(b)(1);  49  CFR 
Part  1,  App.  A;  49  CFR  Part  107,  Subpart 
C.) 

Issued  in  Washington,  D.C.,  on 
March  5.  1979. 

Robert  L.  Paullin, 
Associate  Director  for 
Operations  and  Enforcement 

Appendix.— State  of  Rhode  Island,  Public 

Utilities  Commission.  Division  of  Public 

Utilities  and  Carriers 

rules  and  regulations  governing  the 
transportation  of  liquefied  natural  cas 
and  liquefied  propane  gas  intended  to  be 
used  by  a  public  utility 

These  regulations  are  to  Include  motor 
carriers  operating  in  Intrastate  commerce  as 
well  as  motor  carriers  in  interstate  com- 
merce where  the  loading  or  unloading  of 
tank  trailers  is  required  to  be  performed 
within  the  State  of  Rhode  Island. 

Effective:  November  3,  1978. 

Declaration  of  Poucy 

It  is  hereby  declared  to  be  the  policy  of 
the  state  to  regulate  the  transportation  of 
hazardous  materials,  as  herein  defined, 
within  the  boundaries  and/or  over  the  high- 
ways and  roads  of  this  state.  The  Division  of 
Public  Utilities  and  Carriers  Is  authorized  to 
regulate  the  transportation  of  Liquefied 
Natural  Gas  and  Liquefied  Propane  <3a8  In- 
tended for  use  by  a  public  utility  over  the 
highways  and  roads  of  this  state  and  any- 
where within  its  boundaries  In  accordance 
with  the  provisions  of  Sections  39-1-2.1  and 
45-2-17  of  the  General  Laws  of  Rhode 
Island,  as  amended.  Further,  said  Division  Is 
charged  with  the  safety  and  welfare  of  the 
citizens  of  the  State  of  Rhode  Island  and 
their  property  located  within  its  bounds 
under  these  sections. 

Therefore,  these  rules  and  regulations  are 
hereby  promulgated  by  said  Division  pursu- 
ant to  the  authority  cited  herein. 

1.  Definitions:  Terms  used  herein  shall  be 
construed  as  follows  unless  another  mean- 
ing Is  expressed  or  is  clearly  apparent  from 
the  language  or  content. 

Administrator  Means  the  Administrator  of 
the  Division  of  public  Utilities  and  Car- 
riers. 

Application:  Any  written  request  to  the  Di- 
vision of  Public  Utilities  and  Carriers  for  a 
permit. 

Carrier.  See  Motor  Carrier". 
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Confirmation  of  permit:  A  Permit  shall  be 
deemed  valid  when  the  operator  of  the  ve- 
hicle, upon  request,  can  produce  the 
permit,  or  an  authorized  telegram,  telex 
or  twx  sent  by  the  Division  of  Public  Utili- 
ties and  Carriers  of  the  State  of  Rhode 
Island. 

Federal  Dept.  of  Transportation  special 
safety  permit:  A  permit  issued  for  [sic] 
the  Federal  Department  of  Transporta- 
tion ^or  the  use  of  a  specific  container  to 
be  used  for  the  transportation  of  Lique- 
fied Natural  Gas. 

Liquefied  natural  gas:  A  fluid  in  the  liquid 
state  composed  predominantly  of  methane 
and  which  may  contain  minor  quantities 
of  ethane,  propane,  nitrogen,  or  other 
components  normally  found  In  natural 
gas. 

Liquefied  petroleum  gas  (LP-gas  or  LPG): 
Any  material  having  a  vapor  pressure  not 
exceeding  that  allowed  for  commercial 
propane  composed  predominantly  of  the 
following  hydrocarbons,  either  by  them- 
selves or  as  mixtures:  Propane.  Propylene. 
Butane  (normal  butane  or  iso-butane)  and 
Butylenes. 

Motor  carriers:  A  common  carrier  by  motor 
vehicle,  a  contract  carrier  by  motor  vehi- 
cle, a  private  carrier  by  motor  vehicle  or 
an  Interstate  carrier  by  motor  vehicle. 

Permit:  A  written  document  allowing  the 
use  of  certain  specified  Rhode  Island 
Highways  for  the  transportation  of  haz- 
ardous material  issued  by  the  Administra- 
tor to  a  permittee. 

Permitte:  Any  person  who  has  applied  for 
and  has  been  issued  a  permit  to  transport 
hazardous  material  over  certain  Rhode 
Island  Highways. 

Person:  Any  individual,  corporation,  part- 
nership, firm,  association,  trust,  estate, 
public  or  private  Institution,  group, 
agency,  political  subdivision  of  this  state, 
any  other  state  or  political  sut>division  or 
agency  thereof,  aod  any  legal  successor, 
representative,  agent  or  agency  of  the 
foregoing. 

II.  Permit  required:  All  motor  carriers 
transporting  Liquefied  Natural  Gas  or  Liq- 
uefied Propane  Gas  Intended  to  be  used  by 
a  public  utility  must  have  applied  for  and 
have  received  %.  Rhode  Island  Permit  prior 
to  transporting  either  Liquefied  Natural 
Gas  or  Liquefied  Propane  Gas  upon  and 
along  any  highway,  street  or  road  within 
the  State  of  Rhode  Island. 

III.  Application  for  permit-  Any  motor 
carrier  transporting  the  commodities  herein 
defined  will  flle  with  the  Motor  Carrier  Ex- 
aminer. Division  of  Public  Utilities  and  Car- 
riers, an  application  at  least  4  hours  prior  to 
the  commencement  of  the  transportation 
service  over  said  Rhode  Island  Highways. 
The  application  for  a  permit  may  be  submit- 
ted for  a  period  of  use  of  up  to  two  weeks 
duration  prior  to  utilization  of  said  permit. 

The  application  will  Include  the  following: 

1.  Name  and  mailing  address  of  the  car- 
rier. 

2.  A  detailed  description  of  the  route/ 
routes  to  be  followed  by  the  carrier. 

3.  Description  of  commodity  to  be  trans- 
ported, type  of  label  required  and  quantity. 

4.  Date  and  time  the  transprtation  service 
will  be  provided. 

5.  Origin  and  destination  of  shipment. 

6.  Vehicle  identification  number. 

7.  Vehicle  registration. 

8.  Proof  of  vehicle  inspection. 
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9.  Proof  of  proper  insurance  coverage. 

10.  A  certification  from  the  shipper  certi- 
fying that  the  load  is  in  compliance  with 
the  applicable  motor  carrier  safety  regula- 
tions of  the  Federal  Department  of  Trans- 
portation. 

11.  A  certification  from  the  carrier  certify- 
ing that  the  load  is  In  compliance  with  the 
applicable  motor  carrier  safety  regulations 
of  the  Federal  Department  of  Transporta- 
tion. 

The  permit,  a  confirmation  of  such 
permit,  or  a  copy  of  the  permit  shall  be  re- 
tained in  the  possession  of  the  operator  of 
the  vehicle  at  all  times  while  transporting 
the  herein  defined  conunoditles  over  Rhode 
Island  Highways. 

rv.  Radio  communication:  Any  motor  car- 
rier, as  herein  defined,  transporting  com- 
modities, as  herein  defined,  over  the  high- 
ways of  this  state  will  be  equipped  with  a 
two-way  radio  within  easy  reach  of  the 
driver.  This  radio  will  bejitUi^d  to  alert  the 
appropriate  federal.^state  pr  municipal 
agencies  of  any  accident  or  mishap  occur- 
ring within  the  State  of  Rhode  Island. 

V.  Hours  of  travel  No  transportation  of 
Liquefied  Natural  Gas  and  Liquefied  Pro- 
pane Gas,  as  herein  defined,  will  be  trans- 
ported [sic]  over  any  highway,  street,  or 
road  of  this  state  during  the  hours  of  7-9 
AM  and  4-8  PM.  Monday  through  Friday. 

VI.  Notice  of  accidents:  Any  motor  carrier 
transporting  the  commodities  herein  de- 
fined must  immediately  notify  the  Rhode 
Island  State  Police,  amd  must  file  in  writing 
with  the  Motor  Carrier  Examiner.  Division 
of  Public  Utilities  and  Carriers,  and  the 
Rhode  Island  Department  of  Transporta- 
tion, notice  of  any  accident,  mishap,  or  any 
safety  irregularities,  within  twenty-four  (24) 
hours  of  same. 

VII.  All  vehicles  will  be  equipped  with  a 
sign  on  the  rear  bumper  with  the  following 
notation: 

■MUST  STAY  BACK  500  FEET" 

All  letters  must  be  a  least  three  (3)  inches 
high  and  be  illuminated  for  evening  travel. 

VIII.  All  vehicles  used  for  the  transporta- 
tion of  Liquefied  Natural  Gas  or  Liquefied 
Propane  Gas  are  required  to  travel  with 
headlights  on  at  all  times  while  within  the 
State  of  Rh(xle  Island,  whether  said  vehicle 
Is  delivering  to  a  public  utility  or  returning 
to  its  out-of-state  terminal,  having  made  a 
delivery. 

IX.  All  trailers  shall  be  equipped  with 
frangible  shank  type  lock  to  prevent  tam- 
pering of  valves  or  equipment. 

X.  Prior  to  leaving  and  upon  arrival  at 
loading /unloading  areas,  drivers  along  with 
proper  personnel,  will  Inspect  their  vehicle 
and  trailers  for  defects  In  safety  equipment 
and  for  liquid  and  gas  leaks.  Any  repairs 
necessary  shall  be  made  as  required  before 
leaving  for  travel  over  the  highways. 

XI.  Other  regulatory  control  These  regu- 
lations shall  be  considered  as  being  In  addi- 
tion to  any  Federal  regulations  governing 
the  transportation  of  hazardous  materials. 

CFR  Doc.  79-7215  Filed  3-9-79:  8:45  am] 
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[4<10-31  M] 

DEPARTMENT  OF  TME  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and  Firoormi 

[Notice  No  79-31 

ADVISOR  r  COMMIHEE  ON  EXPLOSIVES 
TAGGING 

Clottd  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  f5 
U.S.C.  App  I  §10ta>(2>).  notice  is 
hereby  given  that  a  closed  meetinR  of 
the  Advisory  Committee  on  Explosives 
Tagging  will  be  held  on  April  19.  1979. 
at  the  Ffd-ral  Building.  1200  Penn.syl- 
vania  Av<  nue.  NW,  Wa.shington.  DC. 
room  5041.  beginning  at  9;30  a.m. 
(EST). 

The  Advi.sory  Committee  will  discuss 
detailed  proprietary,  scientific,  and 
technical  data  concerning  various  can- 
didate explosive  tagging  systems  that 
can  be  u.sid  in  the  detection  and  iden- 
tification of  explosives.  The  informa- 
tion which  will  be  presented  and  dis- 
cussed during;  the  meeting  will  con.sti- 
liite  trade  .secrets  and  commercial  or 
financial  mformation  obtained  from  a 
person  and  privileged  or  confidential 
within  the  ambit  of  5  U.S.C. 
552b<c)(4).  Accordingly,  the  meeting  of 
the  Advisory  Committee  will,  under 
authority  of  .section  10<d)  of  the  F»"d- 
rral  Ad\i.sory  Committee  Act  (5  U.S.C. 
App.  I  §  10(d)),  not  b*.  open  to  the 
public. 

All  communications  regarding  this 
meeting  of  the  Advi-sory  Committee 
.<hould  b«>  addres-sed  to  the  Bureau  of 
Alcohol.  Tub.acco  and  Firearms.  Wash- 
ington. U<:  20226.  Attention:  Mr.  A. 
Atley  Peters  in.  Committee  Chairman, 
room  5205. 

Signed  March  2.  1979. 

G.  R.  DiCKERSON. 

Director. 
ll-R  D.K    "3  7267  Piled  1  9-79:  8;45  am) 


I  8320 -01 -Ml 

VETCi?ANS  ADMINISTRATION 

AOMINi^TRATOR-S  EOUCATION  AND 
REHABiliTA'ION  ADVItORY  COMMIHEE 

Meeting 

The  VeU. ans  Adnnnittration  gives 
notice  th?!  ?  meetint;  cf  the  Admini.i' 
trafor's  E!  i.ation  an;!  R(  habililatio;* 
Advisory  C(ii!imiitt>.  authorized  by 
section  179-\  title  38  United  States 
Code,  will  t^'  held  at  tlv?  Veterans  Ad- 
ministration Central  Office\  810  Ver- 
mont Avenue.  NW.  Washington,  DC, 
on  March  23.  1979.  ai  9  a.m.  The  meet- 
ing will  be  (.-ir  the  purpo.sc  of  review- 
ing provisions  of  parts  of  the  VA  vora- 
tinnal  rehabilitation,  job  training  and 
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education  programs  and  making  ap- 
propriate recommendations  thereon. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of 
the  conference  room.  Because  of  the 
limited  seating  capacity  and  the  need 
for  building  security,  it  will  be  neces- 
sary for  those  wishing  to  attend  to 
contact  Mr.  C.  L.  DoUarhide,  Deputy 
Director,  Education  and  Rehabilita- 
tion Service,  Veterans  Administration 
Central  Office  (phon^  202-389-2152). 
prior  to  March  22. 

Int»  rested  persons  may  attend, 
appear  before,  or  file  statements  with 
the  committee.  Statements,  if  in  writ- 
ten form,  may  be  filed  bffore  or 
within  10  days  after  the  meeting.  Oral 
statements  will  be  heard  at  2:30  p.m. 
on  March  29,  1979. 

Dated:  March  2.  1979. 

Max  Clelanb. 
Administrator. 
IFR  Doc.  79-7371  Filed  3-9-79;  8:45  ami 


[8320-01 -M] 

REPLACEMENT  HOSPITAL,  VAMC  SEATTLE, 
WASH. 

Availability  of  Draft  Environmental  Impact 
Statement 

Notice  is  hereby  given  that  a  docu- 
ment entitled  "Draft  Environmental 
Impact  Statement  for  the  Veterans 
Administration  515-Bed  Replacement 
Hospital,  VAMC  Seattle,  Washing- 
ton," dated  March  1979,  has  been  pre- 
pared as  required  by  the  National  En- 
vironmental Policy  of  1969. 

The  preferred  location  of  the  Re- 
placiHi'-nt  Hospital  is  at  the  existing 
Veterar.?  Administration  Medical 
Center,  Seattle,  Washington.  The  Re- 
placement Hospital  will  have  515  hos- 
pital beds  and  the  necessary  outpa- 
tient aiid  support  functions.  The  facili- 
ty will  be  physically  attached  to  the 
existio;:  Medical  Center  buildings 
which  will  be  renovated  to  house 
many  r  ffice  and  rc-search  functions. 

The  Draft  Statement  discusses  the 
enviror.mental  impact  of  the  Replace- 
ment Hospital  for  the  preferred  alter- 
native and  discusses  the  other  viable 
alternatives  including  "No  Action". 
The  d.>cument  is  being  placed  for 
public  examination  in  the  Veterans 
Administration  oflice  in  Washington. 
"DC.  Pt=isons  wishing  le  examine  a 
copy  of  the  document  may  do  so  at  the 
following  office:  Mr.  Wiilard  Sitler,  Di- 
rector. Environmental  Affairs  Office 
(66).  Room  950,  Veterans  Administra- 
tion. 1425  K  Strc  t  NW.,  Washington. 
D.C.  20-120  (202-389-2526). 

Sintile  copies  of  the  Draft  Statement 
may  b-^  obtained  on  request  to:  Direc- 
tor. Environmental  Affairs  Office  (66). 
Veterans  Adminiotration,  810  Vermont 
Avenue,  NW.,  Washington,  D.C.  20420. 


Dated:  March  6.  1979, 

By  direction  of  the  Administrator. 

Maury  S.  Cralle.  Jr.. 
Assistant  Deputy  Administrator 
for     Financial     Management 
and  Construction. 
[FR  Doc.  79-7370  Piled  3-9-79;  8:45  ami 
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VOLUNTARY  SERVICE  NATIONAL  ADVISORY 
COMMITTEE 

Renewal 

This  is  to  give  notice  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  of  October  6. 
1972.  that  the  Veterans  Administra- 
tion Voluntary  Service  National  Advi- 
sory Committee  has  been  renewed  by 
the  Administrator  of  Veterans  Affairs 
for  a  two-year  period  beginning  Febru- 
ary 5.  1979  through  February  5.  1981. 

Dated:  March  2.  1979. 

Max  Cllland. 
Administrator. 

[FR  Doc.  79  7369  Filed  3  9  79;  8  45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

(NoUce  No.  411 

ASSIGNMENT  Of  HEARINGS 

March  7.  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  a.ssignmonts  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearing.;  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  Interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
in  which  they  are  interested. 

MC  127539  (Sub-70F).  Parktr  Rofrlgerat- 
ed  Service,  Inc..  now  a-vigtied  for  hearing  on 
M.iTh  26.  1979.  at  San  Franrisro.  California 
and  will  be  held  in  Coun  Room  No  1.  Sixth 
Klf>or  and  ccnlinued  to  April  2.  1979.  at  Los 
Angela,  Ca'.lfomi*  and  »ill  be  held  in 
Room  203.  U.S.  Courthouse.  Ill  North  Hill 
STf.  t  No.  MC  29836  <Sub  No.  3.50F).  Dallas 
A:  Mavi->  Forwarding  Co..  Inc.  now  assigned 
for  hear  rig  on  Marrh  12,  1979.  at  Wa.^hing 
ton.  D.C.  is  cancclrd  and  application  dis- 
roUsed. 

MC  989  <Sub-32F).  Ideal  Truck  Lines,  Inc 
nox  assigned  for  hearing  on  April  23.  1979 
at   Casper.   Wyoming  and  will   be  held  in 
Casper  Hilton  Inn.  Union  Boulevard  St  1-25. 

MC  43716  (Sub-34F).  Bigge  Drpyage  Co. 
now  assigned  for  hearing  on  Marrh  15,  1979, 


at  the  Office  of  Interstate  Commerce  Com- 
mission, Washington,  D.C,  in  a  hearing 
room  to  l>e  later  designated. 

MC  127840  (Sub-80F),  Montgomery  Tank 
Lines,  Inc.,  now  assigned  for  hearing  on 
April  12.  1979,  (2  days),  at  New  York,  N.Y., 
in  a  hearing  room  to  be  later  designated. 

MC  103993  (Sub-931F),  Morgan  Drive- 
Away,  Inc.,  now  assigned  for  continued 
hearing  on  March  19.  1979  (1  week),  will  be 
held  in  Room  349,  230  South  Dearborn 
Street  on  March  19,  1979  only  and  contin- 
ued to  March  20.  1979  (4  days),  in  Private 
Dining  Room  No.  16,  Palmer  House,  17  East 
Monroe.  Instead  of  Room  1319.  Everett  Mc- 
Klnley  Dirksen  Building,  219  South  Dear- 
bom  Street. 

H.  G.  HouME,  Jr.. 
Secretary. 

tFR  Doc.  79-7377  Piled  3-9-79;  8:45  am] 


[7035-01 -M] 

[Revised  Service  Order  No.  1312;  Section 
(h);  Exception  No.  1;  Amendment  No.  1] 

CONSOLIDATED  RAIL  CORP. 

Upon  further  consideration  of  Ex- 
ception No.  1  and  good  cause  appear- 
ing therefor 

It  is  ordered.  Exception  No.  1  to  Re- 
vised Service  Order  No.  1312  is  amend- 
ed to:  Expire  March  9,  1979. 

Issued  at  Washington,  D.C,  Febru- 
ary 28,  1979. 

Joel  E.  Btrims, 
Director.  Bureau  of  Operations. 
[FR  Doc.  79-7378  Filed  3-9-79;  8:45  ami 


[7035-01-Ml 

[Notice  No.  371 

MOTOR  CARRIER  TEMPORARY  AUTHOIITY 

February  28,  1979. 
Important  Notice:  The  following  are 
notices  of  filing  of  applications  for 
temporary  authority  under  Section 
210a(a)  of  the  Interestate  Commerce 
Act  provided  for  under  the  provisions 
of  49  CFR  1131.3.  These  rules  provide 
that  an  original  and  six  (6)  copies  of 
protests  to  an  application  may  be  filed 
with  the  field  official  named  in  the 
Federal  Recister  publication  no  later 
than  the  15th  calendar  day  after  the 
date  the  notice  of  the  filing  of  the  ap- 
plication is  published  in  the  Federal 
Register.  One  copy  of  the  protest 
must  t)e  served  on  the  applicant,  or  its 
authorized  representative,  if  any,  and 
the  protestant  must  certify  that  such 
service  has  been  made.  The  protest 
must  identify  the  operating  authority 
upon  which  it  is  predicated,  specifying 
the  "MC"  docltet  and  "Sub"  number 
and  quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also, 
the  protestant  shall  specify  the  service 
it  can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  tise  in  connection  with 
the  service  contemplated  by  the  TA 


Nonas 

application.  The  weight  accorded  a 
protest  shall  be  governed  by  the  com- 
pleteness and  pertinence  of  the  protes- 
tant's  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  of  its  applica- 
tion. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C,  and 
also  In  the  ICC  Field  Office  to  which 
protests  are  to  be  transmitted. 

Note.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

MC  121793  (Sub-2TA),  filed  Febru- 
ary 1,  1979.  Applicant:  JESSE 
EASLEY  d.b.a.  Val  Verde  Cartage  & 
Storage,  P.O.  Box  302.  Socorro.  NM 
87801.  Representative:  Edwlng  E. 
Piper.  Jr.,  1115  Sandia  Savings  Build- 
ing. Albuquerque.  NM  87102.  Common 
carrier:  regtilar  route:  General  com- 
modities (except  conunodities  in  bulk, 
household  goods  and  commodities  the 
transportation  of  which  because  of 
size  or  weight  require  the  use  of  spe- 
cial equipment  for  handling),  in  intra- 
state commerce  between  Socorro,  NM 
and  Albuquerque,  NM,  under  non- 
scheduled  service,  serving  intermedi- 
ate points:  (1)  From  Socorro,  NM.  over 
Interstate  25  to  Junction  with  U.S, 
Hwy.  85  near  Bernardo,  NM,  then  over 
U.S.  Hwy  85  and  Interstate  25  to  Albu- 
querque. NM,  serving  all  intermediate 
points;  and  return  over  the  same 
route.  (2)  From  Socorro.  NM.  over  NM 
Hwy  47  to  Albuquerque.  NM.  and 
return  over  the  same  route,  serving  all 
intermediate  points,  for  180  days. 
NOTE:  Applicant  proposes  to  inerline 
at  Socorro,  Belen,  and  Albuquerque, 
NM.  An  underlying  ETA  seeks  90  days 
authority.  Supporting  shipperts): 
There  were  27  shippers.  Their  state- 
ment may  be  examined  at  the  office 
listed  below  and  Headquarters.  Send 
portests  to:  District  Supervisor,  Inter- 
state Commerce  Commission,  1106 
Federal  Office  Building,  517  Gold 
Avenue  SW.  Albuquerque,  NM  87101. 

MC  123061  (Sub-109TA),  filed  Janu- 
ary 31,  1979.  Applicant:  LEATHAM 
BROTHERS,  INC..  P.O.  Box  16026, 
Salt  Lake  City,  UT  84116.  Representa- 
tive: Harry  D.  Pugsley.  1283  East 
South  Temple,  No.  501,  Salt  Lake  City, 
DT  84102.  Salt  and  salt  products  from 
the  facilities  of  Morton  Salt  Co.  at  Sal- 
tair.  UT,  to  points  in  CA.  for  180  days. 
Supporting  shipper(s):  Morton  Salt,  A 
Division  of  Morton  Norwich  Products, 
Inc..  110  North  Wacker  Drive.  Chica- 
go. IL  60606.  Send  protest  to:  L.  D. 
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Heifer.  OS.  ICC.  5301  Federal  Bldg., 
Salt  Lake  City.  UT  84138. 

MC  123407  (Sub-537TA).  fUed  Janu- 
ary 29.  1979.  Applicant:  SAWYER 
TRANSPORT.  INC..  South  Haven 
Square,  U.S.  Highway  6.  Valparaiso, 
IN  46383.  Representative:  H.  E.  Miller, 
Jr.,  (same  address  as  applicant).  Roof- 
ing granules,  in  bags,  from  Kremlin, 
WI,  to  South  Bend.  IN,  for  180  days. 
Supporting  Shipper(s):  GAF  Corp.. 
1361  Alps  Road,  Wayne,  NJ  07470. 
Send  protests  to:  TA  Armie  Booker, 
219  S.  Dearborn  St.  Rm.  1386,  Chica- 
go, IL  60604. 

MC  124025  (Sub-4TA),  fUed  Febru- 
ary 1,  1979.  Applicant:  GLASS 
TRUCKING  COMPANY,  200  Chest- 
nut St..  P.O.  Box  276.  Newkirk.  OK 
74647.  RepresenUtlve:  C.  L.  PhlUips. 
Room  248— Classen  Terrace  Bldg., 
1411  N.  Classen.  Oklahoma  City.  OK 
73106.  Contract  carrier,  irregular 
route:  flour,  in  bulk,  form  Wichita.  KS 
to  Tulsa.  OK.  for  180  days.  An  under- 
lying ETA  seeks  90  days  authority. 
Supporting  Shipperts):  Cereal  Food 
Processors,  Inc.,  P.O.  Box  1913,  Wich- 
ita, KS  67201.  Send  protests  to:  Connie 
Stanley,  Transportation  Assistant,  In- 
terstate Commerce  Commission,  Room 
240  Old  Post  Office  &  Court  House 
Bldg..  215  N.W.  3rd.  Oklahoma  City, 
OK  73102. 

MC  124579  (Sub-27TA),  fUed  Febru- 
ary 5.  1979.  Applicant:  WIKEL  BULK 
EXPRESS,  INC..  R.D.  No.  2.  SUte  Rt. 
13.  Huron.  OH  44839.  Representative: 
Robert  E.  Wikel  (same  as  above). 
Apple  Juice,  In  bulk,  in  tank  vehicles. 
Between  Paw  Paw,  MI  and  Middle- 
port.  NY.,  for  180  days.  Supporting 
Shlpperts):  Quality  Brands,  Inc.,  29525 
Chagrin  Blvd..  Pepper  Pike,  OH  44122. 
Send  protests  to:  I.C.C,  313  Federal 
Office  Bldg..  234  Simimit  St..  Toledo, 
OH  43604. 

MC  124896  (Sub-83TA).  fUed  Febru- 
ary 5.  1979.  Applicant:  WILLIAMSON 
TRUCK  LINES.  INC..  P.O.  Box  3485. 
Wilson.  NC  27893.  Representative: 
Jack  Blanshan.  Suite  200.  205  West 
Touhy  Avenue,  Park  Ridge,  IL  60068. 
Bananas  for  Del  Monte  Banana  Com- 
pany from  Wilmington,  DE  to  points 
In  IL.  IN.  MI,  OH,  PA,  WV.  VA.  and 
WI.  for  180  days.  An  imderlylng  ETA 
was  filed  seeking  90  days  authority. 
Supporting  Shlpperts):  Del  Monte 
Banana  Company,  P.O.  Box  011940. 
Miami,  FL  33101.  Send  protests  to:  Mr. 
Archie  W.  Andrews,  District  Supervi- 
sor, Insterstate  Commerce  Commis- 
sion. P.O.  Box  26896.  Raleigh.  NC 
2761L 

MC  125952  (Sub-34TA),  filed  Febru- 
ary 2,  1979.  Applicant:  INTERSTATE 
DISTRIBUTOR  CO..  8311  Durango 
St.  SW..  Tacoma,  WA  98499.  Repre- 
sentative: George  R.  LaBissoniere. 
1100  Norton  Bldg..  Seattle.  WA  98104. 
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Contract  carrier:  irregular  routes: 
Canned  seafoods,  from  Terminal 
Island.  CA  to  points  in  OR  and  WA. 
under  contract  with  Star-Kist  Foods, 
Inc..  for  180  days.  Supporting 
Shippers(s):  Star-Kist  Foods.  Inc..  582 
Tuna  St..  Terminal  Island.  CA  90731. 
Send  protests  to:  Shirley  M.  Homes. 
T/A.  ICC.  858  Federal  BIdg..  Seattle. 
WA  98174. 

MC  128734  (Sub-5TA).  filed  Febru- 
ary 5.  1979.  Applicant:  W.B.  PRO- 
DUCE HAULERS.  INC..  542  Grand- 
ville,  SW..  Grand  Rapids.  MI  49502. 
Representative:  David  E.  Jerome. 
22375  HagEcrty  Road.  P.O.  Box  400. 
Northville.  MI  48167.  Contract  carrier: 
irregular  routes:  Meat,  meat  products 
and  articles  distributed  by  meat  pack- 
ing houses  as  described  in  Motor  Car- 
riers Certificate  61  MCC  209  and  766 
(except  hides  and  commodities  in 
bulk),  from  the  facilities  of  Swift  & 
Company  at  Rochellc.  IL  to  CT.  MA. 
NJ.  NY.  and  PA.  under  a  continuing 
contract  with  Swift  &  Company,  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting 

Shippers<s):  Swift  &  Company.  115  W. 
Jackson  Blvd..  Chicago,  IL  60604.  Send 
protests  to'  C.  R.  Plemming,  Interstate 
Commerce  Commission,  225  Federal 
Building,  Lansing.  MI  48933. 

MC  129563  (Sub-5TA).  filed  Febru- 
ary 6.  1979.  Applicant:  ONONDAGA 
BEVERAGE  TRANSPORT.  INC..  345 
Spencer  Street,  Syracu.se.  NY  13204. 
Representative:  Preeda  Harvey.  345 
Spencer  Street,  Syracuse.  NY  13204. 
Contract  carrier;  irregular  route.s: 
Malt  beveraifcs,  from  1 )  Etobicoke,  On- 
tario. Canada  (via  port  of  entry  at 
Buffalo.  NY  on  international  bound- 
ary line  between  United  States  and 
Canada)  to  Baltimore.  MD.  and  2) 
from  Baltimore.  MD  to  Syracuse  and 
Buffalo,  NY.  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting Shippers(s):  Carling  National 
Breweries.  Inc..  3720  Dillon  Street. 
Baltimore.  MD  21224;  Onondaga  Beer 
Imports,  Inc..  345  Spencer  St..  Syra- 
cuse. NY  13204;  Buffalo  Beverage 
Corp..  3060  William  Street,  Buffalo. 
NY  14227.  Send  protests  to:  Interstate 
Commerce  Commission.  U.S.  Court- 
house &  Federal  Bldg..  100  S.  Clinton 
St.  Rm.  1259,  Syracuse.  NY  13260. 

MC  133167  (Sub-3TA),  filed  Febru- 
ary 1,  1979.  Applicant:  JOHN  R. 
RAWLS  TRUCKING  CO..  INC..  P.O. 
Box  174.  Capron.  Virginia  23829.  Rep- 
resentative: Carroll  B.  Jackson.  1810 
Vincenne.s  Road.  Richmond.  Virginia 
23229.  Lumber,  between  the  facilities 
of  Commonwealth  Wood  Preservers. 
Inc..  at  or  near  Newport  News.  VA.  en 
the  one  hand,  and,  on  the  otlier, 
points  in  Ohio  and  Tennessee,  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting 

Shippers(s):   Mr.  Millard   Davis,   Vice 
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President.  Commonwealth  Wood  Pre- 
servers, Inc..  P.O.  Box  5041.  Newiaort 
News.  VA  23605.  Send  protests  to:  Paul 
D.  Collins.  District  Supervisor,  ICC. 
Rm  10-502  Federal  Bldg..  400  North 
8th  Street.  Richmond.  VA  23240. 

MC  134280  (Sub-'TTA).  filed  Febru- 
ary 5.  1979.  Applicant:  YOUNG'S  EX- 
PRESS. INC..  1501  N.  Warwick 
Avenue.  Baltimore.  MD  21216.  Repre- 
sentative: Brian  S.  Stem.  2425  Wilson 
Blvd..  Suite  327.  Arlington.  VA  22201. 
Contract  Carrier:  irregular  routes: 
Steel,  cold  rolled  and  galvanized,  in 
coils,  for  the  account  of  Corell  Steel 
Company,  from  Sparrows  Point.  Balti- 
more Co..  MD  to  the  facilities  of 
Corell  Steel  Company.  Bristol.  PA.  for 
90  days.  An  underlying  ETTA  seeks  90 
days  authority.  Supporting  Shipper(s): 
Corell  Steel  Company.  201  South 
Water  Street.  Philadelphia.  PA  19148. 
Send  protests  to:  W.  L.  Hughes.  DS. 
ICC.  1025  Federal  Bldg.,  Baltimore. 
MD  21201. 

MC  134405  (Sub-59TA).  filed  Febru- 
ary 2.  1979.  Applicant:  BACON 
TRANSPORT  COMPANY.  P.O.  Box 
1134,  Ardmore.  OK  73401.  Representa- 
tive: Wilbum  L.  Williantson,  Suite  615- 
East,  The  Oil  Center.  2601  Northwest 
Expressway.  Oklahoma  City,  OK 
73112.  Petroleum  and  petroleum  prod- 
ucf5,  in  bulk.  In  tank  vehicles,  from 
Deer  Park.  Port  Arthur,  and  Smiths 
Bluff,  TX  to  Ardmore.  OK.  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipp€r(s): 
Uniroyal.  Inc..  Box  1867.  Ardmore.  OK 
73401.  Send  prote.sts  to:  Connie  Stan- 
ley. Transportation  Assistant.  Inter- 
state Commerce  Commission.  Room 
240  Old  Post  Office  «fe  Court  House 
Bldg..  215  N.W.  3rd.  Oklahoma  City. 
OK  73102. 

MC  135078  (Sub-40TA).  fUed  Febru- 
ary 7.  1979.  Applicant:  AMERICAN 
TRANSPORT,  INC.,  7850  -F"  St., 
Omaha.  NE  68127.  Representative: 
Arthur  J.  Cerra.  2100  Ten  Main 
Center.  P.O.  Box  19251.  Kansas  City. 
MO  64141.  (i)  Malt  beverages  and  (2) 
empty  containers  for  recycling  and 
such  materials  and  supplies  used  in 
breweries,  (1)  from  points  In  Jefferson 
County.  CO,  to  points  In  KS  and  NE. 
and  (2)  from  points  In  KS  and  NE  to 
points  in  Jefferson  County.  CO.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipper(s): 
Lou  Bonner.  Adolph  Coors  Company. 
Golden.  CO  80401.  Send  protests  to: 
Carroll  Russell.  ICC.  Suite  620.  110 
No.  14th  St..  Omaha,  NE  68102. 

MC  135410  (Sub-41TA).  filed  Febru- 
ary 5.  1979.  Applicant:  Courtney  J. 
Munson.  d.b.a.,  MUNSON  TRUCK- 
ING. North  6th  Street  Road.  P.O.  Box 
266.  Monmouth.  IL  61462.  Representa- 
tive: Stephen  H.  Loeb,  Attorney,  Suite 
200.  205  West  Touhy  Avenue,  Park 
Ridge.  IL  60068.  Meats,  meat  products. 


meat  by-products  and  articles  distrib- 
uted by  meat  packinghouses  (except 
hides  and  commodities  in  bulk),  as  de- 
fined In  Sections  A  and  C  of  Appendix 
I  to  the  report  In  Descriptions  in 
Motor  Carrier  Certificates.  61  M.C.C. 
209  and  766.  from  the  facilities  of 
Wilson  Foods  Corporation  located  at 
Cedar  Rapids  and  Des  Moines,  lA  and 
Monmouth  and  Peoria.  IL  to  points  In 
CA,  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipi>er(s):  Wilson  Foods  Corporation. 
4545  Lincoln  Blvd..  Oklahoma  City. 
OK.  73105.  Send  protests  to:  Charles 
D.  Little.  District  Supervi-sor.  Inter- 
state Commerce  Commission.  414 
Leland  Office  Building.  527  East  Cap- 
itol Avenue.  Springfield.  IL  62701. 

MC  135658  (Sub-5TA),  filed  January 
18,  1979.  Applicant:  ROCK  RIVER 
CARTAGE,  INC.,  R.R.  No.  2.  Box  430, 
Rock  Falls.  IL  61071.  Reprti,entative: 
Robert  T.  Lawley.  300  Reisch  Bldg.. 
Springfield.  IL  62701.  Contract  carrier: 
irregular  routes:  Cold  finished,  turned, 
ground  and  polished,  steel  bars,  for  the 
account  of  Republic  Steel  Corpora- 
tion. Union  Drawn  Division,  from 
Gary.  IN  to  Rock  Island  and  Moline. 
IL  for  180  days.  An  underlying  ETTA 
for  90  days  has  been  granted.  Support- 
ing Shipper(s):  Republic  Steel  Corp.. 
P.O.  Box  801.  Massillon.  OH  44646. 
Send  protests  to:  TA  Annie  Booker. 
219  S.  Dearborn  St.,  Rm.  1386.  Chica- 
go. IL  60604. 

MC  136212  (Sub-27TA).  filed  Febru- 
ary 7.  1979.  Applicant:  JENSEN 
TRUCKING  COMPANY.  INC.,  P.O. 
Box  349.  Gothenburg.  NE  69138.  Rep- 
resentative: Scott  T.  Robertson,  P.O. 
Box  81849.  Lincoln.  NE  68501.  Meats, 
packinghouse  products  and  commod- 
ities u.sed  by  packinghouses  as  de- 
scribed in  Sections  A,  C,  and  D  of  Ap- 
pendix I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates.  61 
M.C.C.  209  and  766,  between  Gothen- 
burg, NE.  on  the  one  hand.  and.  on 
the  other.  CO.  IL.  KS.  MO.  MI.  OH. 
OK,  TX.  and  WI.  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  Shipper(s):  Art  Claeys. 
Blaine  Packing  Company.  Inc..  1009 
Lake  Street,  Gothenburg,  NE  69138. 
Send  protests  to:  Max  H.  Johnston. 
ICC,  285  Federal  Bldg.,  100  Centennial 
Mall  North,  Lincoln.  NE  68508. 

MC  138469  (Sub-105TA).  filed  Febru- 
ary 2.  1979.  Applicant:  DONCO  CAR- 
RIERS. INC..  P.O.  Box  75354.  Oklaho- 
ma City.  OK  73107.  Representative: 
Daniel  O.  Hands,  Suite  200,  205  West 
Touhy  Avenue,  Park  Ridge.  IL  60068. 
(1)  Metal  chair  frames  and  component 
parts  thereof,  and  (2)  chair  cushions 
and  component  parts  thereof,  from 
Chicago.  IL  to  the  facilities  of  Unarco 
Commercial  Products,  Division  of 
Unarco  Industries,  Inc.,  at  Oklahoma 
City.  OK,  for  180  days.  An  underlying 
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ETA  seeks  90  days  authority.  Support- 
ing Shlpper(s):  Unarco  Conunerclal 
Products,  Division  of  Unarco  Indus- 
tries. Inc.,  1316  W.  Main  Street,  Okla- 
homa City,  OK  73124.  Send  protests 
to:  Connie  Stanley,  Transportation  As- 
sistant. Interstate  Commerce  Commis- 
sion, Room  240,  Old  Post  Office  & 
Court  House  Bldg.,  215  N.W.  3rd, 
Oklahoma  City,  OK  73102. 

MC  138882  (Sub-216TA).  filed  Febru- 
ary 2.  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES.  INC.,  PO 
Drawer  707,  Troy,  AL  36081.  Repre- 
sentative: George  A.  Olsen,  PO  Box 
357,  Gladstone,  NJ  07934.  Unfrozen 
foodstuffs,  from  the  facilities  of  Ragu 
Poods.  Inc..  at  Henderson  and  Owens- 
boro.  KY.  to  points  in  AL.  GA.  LA, 
MS.  SC.  NC.  TN  and  AR,  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipper(s):  Ragu 
Poods,  Inc.,  33  Benedict  Place,  Green- 
wich, CT  06830.  Send  protests  to: 
Mable  E.  Holston,  Transportation 
Asst..  Bureau  of  Operation.  ICC, 
Room  1616—2121  Building,  Birming- 
ham, AL  35203. 

MC  138882  (Sub-217TA),  filed  Febru- 
ary 2,  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES.  INC..  P.O. 
Drawer  707,  Troy.  AL  36081.  Repre- 
sentative: George  A.  Olsen,  P.O.  Box 
357,  Gladstone,  NJ  07934.  Zinc,  zinc 
oxide,  zinc  dust,  lead  sheet,  metallic 
cadmium,  zinc  dross,  residue,  skim- 
mings and  scrap,  equipment,  materi- 
als, and  supplies  used  in  the  manufac- 
turing of  the  above,  between  the  facili- 
ties of  St.  Joe  Zinc  Co.,  Josephtown, 
(Potter  Township,  Beaver  County) 
Pennsylvania  and  points  in  and  east  of 
MN,  lA,  NE.  KS.  OK.  and  TX.  for  180 
days.  Supporting  Shipper(s):  St.  Joe 
Zinc  Co..  Two  Oliver  Plaza.  Pitts- 
burgh, PA  15222.  Send  protests  to: 
Mabel  E.  Holston,  Transportation 
Asst.,  Bureau  of  Operation,  ICC, 
Room  1616—2121  Building,  Birming- 
ham, AL  35203. 

MC  139083  (Sub-5TA).  filed  Febru- 
ary 7,  1979.  Applicant:  BUILDING 
SYSTEMS  TRANSPORTATION. 

INC.,  P.O.  Box  142,  Washington  Court 
House,  Ohio  43160.  Representative: 
Paul  F.  Beery,  275  E.  State  Street,  Co- 
lumbus, OH  43215.  (1)  buildings,  con- 
duit, ducts,  raceways,  (2)  parts  and  ac- 
cessories for  the  items  described  in  (i) 
aftoi'e  and  (J)  equipment,  materials, 
and  supplies  used  in  the  manufacture 
of  (1)  and  (2)  above,  except  commod- 
ities in  bulk  between  Parkersburg, 
WV,  on  the  one  hand.  and.  on  the 
other,  points  in  the  continentlal 
United  States  (except  Alaska  and 
Hawaii),  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing Shipperts):  Walker/Parkersburg. 
Division  of  Textron,  Inc.,  Parkersburg. 
WV  26101.  Send  protests  to:  Frank  L. 
Calvary.    District    Supervisor.    Inter- 
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state  Commerce  Commission,  220  Fed- 
eral Building  and  U.S.  Courthouse,  85 
Marconi  Boulevard,  Columbus,  Ohio 
43215. 

MC  139495  (Sub-414TA).  filed  Febru- 
ary 6.  1979.  Applicant:  NATIONAL 
CARRIERS,  INC.,  P.O.  Box  1358,  Lib- 
eral, KS  67901.  Representative:  Her- 
bert Alan  Dubin.  1320  Fenwlck  Lane. 
Sliver  Spring,  MD  20910.  (1)  Malt  bev- 
erages and  related  advertising  materi- 
als: (2)  empty  xised  beverage  containers 
for  recycling,  and  materials  and  sup- 
plies used  in  and  dealt  with  by  brew- 
eries, between  Jefferson  County,  CO. 
and  all  points  In  the  states  of  KS  and 
OK,  for  180  days.  Supporting 
Shipper(s):  Adolph  Coors  Co.,  Golden, 
CO.  Send  protests  to:  M.  E.  Taylor. 
District  Supervisor,  Interstate  Com- 
merce Commission,  101  Litwin  Bldg., 
WichiU.  KS  67202. 

MC  140030  (Sub-6TA).  filed  Febru- 
ary 1,  1979.  Applicant:  PLASTIC  EX- 
PRESS, 2999  La  Jolla  Street,  Ana- 
helm,  CA  92806.  Representative:  Re- 
chard  Celio,  1415  West  Carvey  Ave., 
West  Covina,  CA  91790.  Resin  Pellets, 
In  mechanically  refrigerated  equip- 
ment, from  Big  Springs,  TX  to  points 
In  AZ,  CA,  CO,  NV,  NM,  OR,  UT.  and 
WA.  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipper(s):  Cosden  Oil  &  Chemical. 
Co.,  WlUard  Bunn,  P.O.  Box  1311,  Big 
Springs.  TX.  79720.  Send  protests  to: 
Irene  Carlos,  TA,  Interstate  Com- 
merce Commission.  300  North  Los  An- 
geles St..  Rm.  1321.  Los  Angeles,  CA 
90012. 

MC  140563  (Sub-23TA).  filed  Febru- 
ary 1,  1979.  Applicant:  W.  T.  MYLES 
TRANSPORTATION  CO..  P.O.  Box 
321.  Conley.  Georgia  30027.  Repre- 
sentative: Archie  B.  C^lbreth,  Suite 
202—2200  Centry  Parkway,  Atlanta. 
Georgia  30345.  Mineral  wool  insula- 
tion (fibre  glass),  except  in  bulk,  from 
the  facilities  of  CertalnTeed  Corpora- 
tion at  or  near  Mountalntop,  PA  to 
points  In  LA  and  TX;  for  180  days.  An 
underlying  ETA  seeks  90  day  authori- 
ty. Supporting  Shipper  CertalnTeed 
Corporation.  P.O.  Box  860,  Valley 
Forge,  PA  19482.  Send  protests  to: 
Sara  K.  Davis.  T/A,  ICC.  1252  W. 
Peachtree  St..  N.W.,  Room  300.  Atlan- 
ta, GA  30309. 

MC  140755  (Sub-58TA),  filed  Febru- 
ary 5.  1979.  Applicant:  BRAY  TRANS- 
PORTS, INC.,  1401  N.  Little  Street. 
P.O.  Box  270.  Cushlng.  OK  74023. 
Representative:  Dudley  G.  Shenill 
(Same  address  as  applicant).  Petro- 
leum products.  In  bulk,  in  tank  vehi- 
cles, from  El  Dorado.  KS  to  IL  and  IN; 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting  Ship- 
per Getty  Refining  and  Marketing 
Company.  1437  South  Boulder,  Tulsa. 
OK  74119.  Send  protests  to:  Connie 
Stanley,  Transportation  Assistant.  In- 
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terstate  Commerce  Commission.  Room 
240  Old  Post  Office  &  Court  House 
Bldg..  215  N.W.  3rd,  Oklahoma  City. 
OK  73102. 

MC  140820  (Sub-IOTA).  filed  Janu- 
ary 26,  1979.  Applicant:  A&R  TRANS- 
PORT. INC..  2996  N.  Illinois  71.  Rt.  3, 
Ottawa.  IL  61350.  Representative: 
James  R.  Madler,  120  W.  Madison  St.. 
Chicago.  IL  60602.  Sand,  in  bulk,  from 
LaSalle  County,  IL  and  Berrln 
County.  MI  to  points  In  AL.  AR.  CT, 
DE  FL,  GA,  IL.  IN.  lA.  KS,  KY,  LA, 
ME,  MD,  MA.  MIv  MN.  MS,  MO,  NE. 
NJ.  NY.  NC,  ND,  OH,  OK.  PA.  RI,  SC. 
SD.  TN  TX,  VT.  VA.  WV,  and  WI  for 
180  days.  An  underlying  ETA  has  been 
granted.  Supporting  Shipper:  Manley 
Bros..  P.O.  Box  538.  Chesterton,  IN 
46304.  Send  protests  to:  TA  Annie 
Booker.  219  S.  Dearborn  St..  Rm.  1386, 
Chicago,  IL  60604. 

MC  141344  (Sub-3TA),  filed  Febru- 
ary 5.  1979.  Applicant:  ALLEN 
TRANSPORT  CORP.,  P.O.  Box  9702, 
Richmond.  Virginia  23228.  Repre- 
sentative: Richard  J.  Lee.  Suite  1222. 
700  E:ast  Main  Street,  Richmond,  Vir- 
ginia 23219.  J^mmodities  which  be- 
cause of  size  or  weight  require  the  use 
of  special  equipment  and/or  handling, 
between  points  in  Hanover,  Louisa, 
Spotsylvania,  Caroline.  King  and 
Queen.  King  William.  New  Kent. 
James  City.  Charles  City.  Surry, 
Prince  George,  Sussex.  Nottoway.  Isle 
of  Wight,  Southampton,  Greensville. 
Bnmswlck.  Dinwiddle,  Amelia,  Ches- 
terfield. Powhatan.  Goochland,  and 
Henrico  Counties.  Va.;  and  Richmond, 
Petersburg,  Hopewell,  Colonial 
Heights,  Fredericksburg,  Williams- 
burg, Newport  News,  Hampton,  Nor- 
folk. Portsmouth,  Virginia  Beach,  Suf- 
folk, Franklin,  Chesapeake,  Emporia 
and  Fishersvllle,  Va.,  on  the  one  hiand, 
and,  on  the  other,  points  In  Virginia, 
South  Carolina,  North  Carolina. 
Maryland.  West  Virginia.  Tennessee, 
and  the  District  of  Columbia,  (except 
between  points  In  Hanover.  Charles 
City,  Prince  George.  Dinwiddle,  Ches- 
terfield, Powhatan,  Goochland,  and 
Henrico  Counties,  VA;  Richmond.  Pe- 
tersburg. Hopewell,  and  Colonial 
Heights,  VA,  on  the  one  hand.  and.  on 
the  other,  points  in  North  Carolina: 
restricted  to  the  transportation  of 
shipments  originating  at  and  destined 
to  points  in  this  exception),  for  180 
days.  Supporting  shlpper(s):  There  are 
21  supporting  shippers  to  this  applica- 
tion. Their  statements  may  be  exam- 
ined at  the  office  listed  below  or  ICC 
HDQRTS,  Washington,  D.C.  20423. 
Send  protests  to:  Paul  D.  Collins.  Dis- 
trict Supervisor,  Interstate  Commerce 
Commission,  Rm  10-502  Federal  Bldg.. 
400  North  8th  Street.  Richmond.  VA 
23240. 

MC  141914  (Sub-50  TA),  filed  Febru- 
ary 2.   1979.  Applicant:   FRANKS  & 
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SON.  INC..  Route  1.  Box  108A,  Big 
Cabin.  OK  74332.  Representative: 
Kathrena  J.  Franks  (same  address  as 
applicant).  Marine  engines  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
marine  engines  (except  commodities 
In  bull(),  between  the  facilities  of  Mer- 
cury Marine  Division  of  Brunswick 
Corporation,  at  or  near  Stillwater. 
OK.  on  the  one  hand.  and.  on  the 
other,  points  in  the  United  States,  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipper(s): 
Brunswick  Corporation,  One  Bruns- 
wick Plaza.  Skokle.  IL  60077.  Send  pro- 
tests to:  Connie  Stanley,  Transporta- 
tion Assistant,  Interstate  Commerce 
Commission.  Room  240  Old  Post 
Office  &  Court  House  Bldg..  215  N.W. 
3rd,  Oklahoma  City.  OK  73102. 

MC  142310  (Sub-U  TA).  filed  Febru- 
ary 1.  1979.  Applicant:  H.O.  WOLD- 
ING,  INC..  P.O.  Box  56.  Nelsonville, 
WI  54458.  Representative:  Wayne  W. 
Wilson,  150  E.  Oilman  St.,  Madison, 
WI  53703.  Paper  and  paper  products 
originating  at  the  facilities  of  Apple- 
ton  Papers,  Inc.  at  or  near  Appleton 
and  Combined  Locks,  WI  and  destined 
to  points  in  AZ,  CA,  NV,  OR  &  WA, 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shipper(s):  Appleton  Papers,  Inc.,  P.O. 
Box  359,  Appleton,  WI  54912.  Send 
protests  to:  Gail  Daugherty,  Transpor- 
tation Asst..  Interstate  Commerce 
Commlsion.  Bureau  of  Operations. 
U.S.  Federal;  Buildmg  &  Courthouse, 
517  East  Wlscon.sin  Avenue.  Room  619, 
Milwaukee,  Wisconsin  53202. 

MC  142130  (Sub-2  TA),  filed  Febru- 
ary 1.  1979.  Applicant:  CRESCENT 
INDUSTRIES,  INC..  P.O.  Box  18146, 
Dallas,  TX  75218.  Representative:  E. 
Larry  Wells,  Suite  1125,  Exchange 
Park.  P.O.  Box  45538.  Dallas,  TX 
75245.  Aircraft,  aircraft  parts  and 
equipment,  including  transitainers, 
mobiltainers,  and  other  shipping  de- 
vices in  straight  or  mixed  shipments, 
between  points  in  ME,  NH,  VT.  MA, 
RI,  CT.  NY,  NJ,  MD,  DE.  VA,  WV,  PA, 
OH,  MI,  and  DC,  on  the  one  hand,  and 
on  the  other,  points  and  places  in  NE, 
KS,  OK,  TX.  NM,  AZ,  CA,  UT,  CO, 
and  WY  for  180  days.  Corresponding 
ETTA  has  been  filed  for  90  days  author- 
ity. Supporting  Shipper(s):  U.S.  Legal 
Services  Agency,  U.S.  Army  Legal 
Services  Agency,  Nassif  Building,  Falls 
Church,  VA  22041.  Send  protests  to: 
Opal  M.  Jones,  Trans.  Asst..  Interstate 
Commerce  Commission,  1100  Com- 
merce Street,  Room  13C12.  Dallas.  TX 
75242. 

MC  143127  (Sub-23  TA),  filed  Febru- 
ary 2.  1979.  Applicant:  K.J.  TRANS- 
PORTATION. INC..  1000  Jefferson 
Rd.,  Rochester.  NY  14623.  Representa- 
tive: S.  Michael  Richards.  P.O.  Box 
225.   Webster.   NY   14580.   Foodstuffs. 
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canned  and  preserved,  from  the  facili- 
ties of  Heinz  U.S.A.  at  or  near  Musca- 
tine, lA  to  the  facilities  of  Heinz 
U.S.A.  at  Harrison.  NJ;  Toledo.  OH; 
Mechanlcsburg  and  Pittsburgh.  PA. 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shlpper(s):  Heinz  U.S.A.,  Division  of 
H.  J.  Heinz  Company.  Mr.  Joseph  H. 
Janeda.  Coordinator-Distribution 

Planning,  P.O.  Box  57,  Pittsburgh,  PA 
15230.  Send  protests  to:  Interstate 
Commerce  Commission,  U.S.  Court- 
house &  Federal  Bldg.,  100  S.  Clinton 
St.  Rm.  1259,  Syracuse,  NY  13260. 

MC  143423  (Sub-9TA).  filed  Febru- 
ary 2,  1979.  Applicant:  WILLIAM  T. 
AUSTIN,  d/b/a  AUSTIN  TRUCKING 
COMPANY,  2026  Clayton  Avenue. 
SW..  Decatur.  AL  35601.  Representa- 
tive: D.  H.  Markstein.  Jr..  512  Massey 
Building,  Birmingham,  AL  35203.  Con- 
tract, irregular:  Household  refrigera- 
tors, from  the  facilities  of  General 
Electric  Company.  Decatur,  AL  to 
points  in  the  U.S.  east  of  the  Mississip- 
pi River,  plus  Little  Rock,  AR,  for  180 
days.  Supporting  Shipper(s):  General 
Electric  Company,  Appliance  Park. 
Louisville.  KY  40225.  Send  protests  to: 
Mabel  E.  Holston.  Transportation 
Asst..  Bureau  of  Operation.  ICC, 
Room  1616,  2121  Building.  Birming- 
ham. AL  35203. 

MC  143446  (Sub-4TA).  filed  Febru- 
ary 2,  1979.  Applicant:  GARY  L. 
McCALLISTER  AND  MONTE  A. 
McCALLISTER,  d.b.a.  McCALLIS- 
TER BROS.,  a  partnership,  P.O.  Box 
214.  Rock  Springs,  WY  82901.  Repre- 
sentative: Ward  A.  White,  P.O.  Box 
568.  Cheyenne.  WY  82001.  Machinery, 
equipment,  materials,  and  supplies 
used  in,  or  in  connection  with,  the  dis- 
covery, development,  production,  re- 
fining, manufacture,  processing,  stor- 
age, transmission,  and  distribution  of 
natural  gas  and  petroleum,  their  prod- 
ucts and  by  producls,  except  complete 
drilling  rigs,  between  points  in  Fre- 
mont. Natrona  and  Big  Horn  Counties, 
WY.  on  the  one  hand,  and,  on  the 
other  (a)  points  in  CO  located  west  of 
U.S.  Hwy  85  and  north  of  Interstate 
Hwy  70.  U.S.  Hwy  6.  and  (b)  points  in 
Daggett.  Summit.  Duchesne,  Uintah. 
Carbon.  Grand,  Sanpete,  Utah.  Wa- 
satch, Salt  Lake,  Davis,  Morgan, 
Weber.  Rich,  Cache,  Tooele,  Box 
Elder,  and  Emery  Counties,  UT,  and 
(c)  points  in  ID;  (2)  bentonite,  barite. 
drilling  compounds  and  completion 
materials,  in  sacks  and  in  bulk  from 
NV  to  points  in  Sweetwater,  Carbon. 
Uinta.  Lincoln,  Teton,  Fremont.  Na- 
trona and  Big  Horn  Counties.  WY. 
points  in  CO  located  west  of  U.S.  Hwy 
85  and  north  of  Interstate  Hwy  70. 
U.S.  Hwy  6,  and  points  in  Daggett. 
Summit.  Duchesne.  Uintah.  Carbon. 
Grand,  Sanpete,  Utah.  Wasatch.  Salt 
Lake.    Davis.    Morgan.    Weber,    Rich. 


Cache.  Tooele.  Box  Elder  and  Emery 
Counties.  UT.  for  180  days.  An  under- 
lying ETTA  seeks  90  days  authority. 
Supporting  shipper(s):  N.  L.  Baroid 
Petroleum  Services,  P.O.  Box  207, 
Rock  Springs,  WY  82901  and  Land  & 
Marine  Rental  Company.  1912  Elk 
Street,  Rock  Springs,  WY  82901.  Send 
protests  to:  District  Supervisor  Paul  A. 
Naughton.  Rm  105  Federal  Bldg  &  Crt 
House.  Ill  South  Wolcott.  Casper, 
WY  82601, 

MC  143570  (Sub-8TA).  filed  Febru- 
ary 2.  1979.  Applicant:  D  &  G 
TRUCKING  INC..  4420  East  Overland 
Road.  Meridian,  ID  83642.  Representa- 
tive: David  E.  Wishney.  P.O.  Box  837. 
Boise.  ID  83701.  Feed,  feed  ingredients 
and  feed  supplements  (except  liquid 
products  in  bulk  in  tank  type  vehi- 
cles), from  points  in  CA.  excluding 
Moorman's  Manufacturing  Co.  of  CA, 
located  at  or  near  San  Gabriel,  CA.  to 
points  in  the  States  or  OR.  UT,  and 
WA.  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
shlpper(s):  H.  J.  Stoll  and  Sons,  Inc., 
2320  S.  E.  Grand,  Portland.  OR  97214. 
Send  protests  to:  Barney  L.  Hardin,  D/ 
S.  ICC.  Suite  110.  1471  Shoreline  Dr.. 
Boise.  ID  83706. 

MC  143775  (Sub-63TA).  filed  Febru- 
ary 31,  1979.  Applicant:  PAUL  YATES, 
INC.,  6601  West  Orangewood,  Glen- 
dale,  AZ  85301.  Representative: 
Edward  N.  Button,  1329  Pennsylvania 
Avenue,  P.O.  Box  1417.  Hagerstown. 
MD  21740.  Polyester  body  filler,  polish- 
ing and  cleaning  compounds,  buffing 
pads,  cleaning  cloths,  putty,  paint 
(except  in  bulk),  and  tools,  parts  and 
accessories  used  in  the  repair  of  auto- 
motive chassis,  from  Canton  and  Gna- 
denhutten,  OH  and  their  respective 
commercial  zones  to  points  in  the 
United  States  in  and  west  of  MN,  lA. 
MO.  AR.  and  LA  (except  AK  and  HI), 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
shipper(s):  U.S.  Chemical  and  Plastics 
Company,  1446  Tuscarawas  West 
Street,  Canton.  OH  44706.  Send  pro- 
tests to:  Acting  District  Supervisor  T. 
E.  Klobas,  2020  Federal  Building.  230 
North  First  Avenue,  Phoenix,  AZ 
85025. 

MC  144054  (Sub  5TA),  filed  Febru- 
ary 5,  1979.  Applicant:  BILL  LITTLE- 
FIELD  TRUCKING,  INC.,  775  East 
Vilas  Road,  Medford,  OR  97501.  Rep- 
resentative: Lawrence  V.  Smart,  Jr., 
419  Northwest  23rd  Avenue,  Portland, 
OR  97210.  Charcoal,  Charcoal  bri- 
quettes, hickory  chips,  charcoal  lighter 
fluid,  fireplace  logs  (made  of  com- 
pressed sawdust),  and  related  Bar-B-Q 
supplies,  from  the  facilities  of  Husky 
Industries,  Inc.,  at  or  near  White  City, 
OR  to  points  in  AZ,  CA,  ID.  CO.  MT, 
NV.  UT.  WA,  and  WY.  for  180  days. 
Supporting  shipper(s):  Husky  Indus- 
tries. Inc..  62  Perimeter  Center  East, 


Atlanta.  GA  30346.  Send  protests  to: 
A.  E.  Odoms,  DS.  ICC,  114  Pioneer 
Courthouse.  Portland.  OR  97204. 

MC  144503  (Sub-6TA).  filed  January 
26.  1979.  Applicant:  ADAMS  REFRIG- 
ERATED EXPRESS,  INC..  P.O.  Box 
P.  Forest  Park.  GA  30050.  Representa- 
tive: Virgil  H.  Smith,  suite  12.  1587 
Phoenix  Boulevard,  Atlanta,  GA 
30349.  Meats,  meat  products,  and  meat 
by-products,  and  articles  distributed 
by  meat  packing  houses,  as  described 
in  Sections  A  and  C  of  Appendix  I  to 
the  Report  in  Descriptions  in  Motor 
Carrier  Certificates,  of  61  MCC  209 
and  766  (except  hides  and  commod- 
ities in  bulk),  from  the  facilities  of 
Wilson  Food  Corporation  at  Cedar 
Rapids.  lA  to  points  In  FL.  NC.  and 
SC;  and  from  Omaha.  NE  to  points  in 
AL.  FL.  GA.  NC  and  SC;  for  180  days. 
An  underlying  ETA  seeks  90  day  au- 
thority. Supporting  shippers):  Wilson 
Foods  Corporation,  4545  Lincoln  Bou- 
levard. Oklahoma  City.  Oklahoma 
73105.  Send  protests  to:  Sara  K.  Davis, 
T/A.  ICC.  1252  W.  Peachtree  St., 
N.W.,  Room  300.  Atlanta,  Georgia 
30309. 

MC  144503  (Sub-7TA),  filed  January 
31,  1979.  Applicant:  ADAMS  REFRIG- 
ERATED EXPRESS,  INC..  P.O.  Box 
F,  Forest  Park,  GA  30050.  Representa- 
tive: Virgil  H.  Smith,  suite  12,  1587 
Phoenix  Boulevard,  Atlanta,  GA 
30349.  Meats,  meat  products,  and  meat 
by-products,  and  articles  distributed 
by  meat  packing  houses,  as  described 
in  Sections  A  and  C  of  Appendix  I  to 
the  Report  in  Descriptions  in  Motor 
Carrier  Certificates,  of  61  MCC  209 
and  766  (except  hides  and  commod- 
ities in  bulk),  from  the  facilities  uti- 
lized by  John  Morrel  &  Co.  at  Esther- 
ville  and  Sioux  City.  lA,  and  Sioux 
Falls,  SD.  to  points  in  AL,  FL,  GA,  LA, 
MS,  NC,  SC.  and  TN.  (Restricted  to 
the  transportation  of  traffic  originat- 
ing at  the  facilities  of  John  Morrell  & 
Co.),  for  180  days.  An  underlying  ETA 
seeks  90  day  authority.  Supporting 
shipper(s):  John  Morrell  «&  Co..  208  S. 
LaSalle  Street.  Chicago.  Illinois  60604. 
Send  protests  to:  Sara  K.  Davis.  T/A, 
ICC,  1252  W.  Peachtree  St.,  N.W.. 
Room  300,  Atlanta,  Georgia  30030. 

MC  144726  (Sub-4TA),  filed  Febru- 
ary 2,  1979.  Applicant:  K.  K.  W. 
TRUCKING,  INC.,  516  West  140th 
Street.  Gardena.  CA  90243.  Repre- 
senUtive:  James  P.  Beck,  717  17th 
Street,  suite  2600,  Denver,  CO  80202. 
Furniture,  furnishings,  fixtures,  appli- 
ances and  commodities  as  are  dealt  in 
by  furnishing  stores  between  points  in 
CA,  AZ,  and  NV.  For  180  days.  An  un- 
derlying ETA  seeks  up  to  90  days  oper- 
ating authority.  Restriction:  Restrict- 
ed to  traffic  originating  at  or  destined 
to  the  facilities  of  John  Breuner  Com- 
pany. Supporting  shipper(s):  John 
Breuner  Company,  3201  Fostoria  Way, 
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San  Ram^n,  CA  94583.  Send  protests 
to:  Irene  Carlos,  Transportation  As- 
sistant, Interstate  Commerce  Commis- 
sion, Room  1321  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles, 
CA  90012. 

MC  144750  (Sub-2TA),  filed  January 
31,  1979.  Applicant:  MOAB  TRUCK 
CENTER,  INC.,  P.O.  Box  116.  Moab. 
UT  84532.  Representative:  Ralph 
Dunn  (same  address  as  applicant). 
Uranium  and  vanadium  bearing  ores 
from  points  in  Montrose  County,  CO. 
to  poinst  in  San  Juan  County.  UT.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipper(s): 
C  and  D  Exploration,  P.O.  Box  13, 
Bedrock,  CO  81411.  Send  protests  to: 
L.  D.  Heifer,  E>S,  ICC,  5301  Federal 
Bldg.,  Salt  Lake  City,  UT  84138. 

MC  144772  (Sub-3  TA),  filed  Febru- 
ary 1,  1979.  Applicant:  PINE  PRAIRIE 
TRUCKING,  INC.,  P.O.  Box  305. 
Hamburg,  AR  71646.  Representative: 
James  M.  Duckett,  927  Pyramid  Life 
Building,  Little  Rock,  AR  72201.  Con- 
tract carrier:  Irregular  routes:  Soybean 
meal.  In  bulk,  from  Memphis,  TN  to 
points  In  AR,  LA  and  MS,  imder  con- 
tract or  continuing  contracts  with  Ral- 
ston Purina  Company,  of  St.  Louis, 
MO,  for  180  days.  An  underlyng  ETA 
seeks  90  days  authority.  Supporting 
Shlpper(s):  Ralston  Purina  Company. 
Soyt>ean  Plant,  Memphis,  TN.  Send 
protests  to:  William  H.  Land,  Jr.,  Dis- 
trict Supervisor,  3108  Federal  Office 
Building,  700  West  Capitol.  Little 
Rock.  AR  72201. 

MC  145102  (Sub-10  TA).  filed  Febru- 
ary 6.  1979.  Applicant:  FREYMILLER 
TRUCKING.  INC.,  P.O.  Box  188, 
Shullsburg,  WI  53586.  Representative: 
Michael  J.  Wyngaard,  150  E.  Oilman 
St..  Madision,  WI  53703.  Such  com- 
modities as  are  manufactured,  proc- 
essed,, sold,  used,  distributed  or  dealt 
in  by  manufacturers,  converters  and 
printers  of  paper  and  paper  products 
(except  commodities  in  bulk)  (a)  from 
the  facilities  of  Consolidated  Papers, 
Inc.,  at  or  near  Stevens  Point  and  Wis- 
consin Rapids,  WI  to  points  in  AZ,  CA, 
OR  and  WA,  and  (b)  from  the  facili- 
ties of  Nekoosa  Papers  Inc.  at  or  near 
Nekoosa,  Port  Edwards  and  Stevens 
Point,  WI  to  points  In  AZ,  CA,  OR  and 
WA,  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipper(s):  Consolidated  Papers,  Inc. 
Wisconsin  Rapids,  WI  54494  and  Ne- 
koosa Papers,  Inc.,  Port  Edwards,  WI 
54469.  Send  protests  to:  Gail  Daugh- 
erty. Transportation  Asst.,  Interstate 
Commerce  Commission,  Bureau  of  Op- 
erations, U.S.  Federal  Building  and 
Courthouse,  517  East  Wisconsin 
Avenue,  Room  619,  Milwaukee,  WI 
53202. 

MC  145102  (Sub-llTA)  filed  Febru- 
ary 6,  1979.  Applicant:  FREYMILLER 
TRUCKING.    INC.,    P.O.    Box     188, 
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Shullsburg.  WI  53586.  Representative: 
Wayne  W.  Wilson,  150  E.  Oilman  St., 
Madison,  WI  53703.  Paper  and  paper 
products  originating  at  the  facilities  of 
Appleton  Papers,  Inc.  at  or  near  Ap- 
pleton and  Combined  LcKks,  WI  and 
destined  to  points  in  AZ,  CA,  NV,  OR 
and  WA,  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing Shlpperts):  Appletlon  Papers,  Inc., 
P.O.  Box  359.  Appleton.  WI  54912. 
Send  protests  to:  Gall  Daugherty, 
Transportation  Asst..  Interstate  Com- 
merce Commission,  Bureau  of  Oper- 
ations. U.S.  Federal  Building  and 
Courthouse.  517  East  Wisconsin 
Avenue,  Room  619,  Milwaukee.  WI 
53202. 

MC  145298  (Sub-2TA),  filed  Febru- 
ary 5,  1979.  Applicant:  J.  R.  BUTLER, 
INC..  1031  Reeves  St.,  Dimmore,  PA 
18512.  Representative:  Andrew  Jay 
Burkholder,  275  E.  State  St.,  Colum- 
bus, OH  43215.  Contract  carrier:  irreg- 
ular routes:  Iron,  steel,  and  iron  and 
steel  articles,  from  Nlles,  OH,  to  Buffa- 
lo, NY;  and,  from  Buffalo,  NY.  to 
points  In  OH  and  PA.  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shlpper(s):  The  Gl- 
bralter  Group  of  Companies,  635 
South  Park  Ave.,  Buffalo,  NY  14240. 
Send  protest  to:  P.  J.  Kenworthy,  DS, 
ICC,  314  U.S.  Post  Office  Bldg.,  Scran- 
ton,  PA  18503. 

MC  145322  (Sub-ITA),  filed  Febru- 
ary 5,  1979.  Applicant:  WATSON 
TRUCKING,  INC.,  Route  1,  Old 
Dimbar  Road,  Byron,  GA  31008.  Rep- 
resentative: J.  Michael  May.  Suite  508, 
1447  Peachtree  St.,  N.E.,  Atlanta  GA 
30309.  Well  sand  and  well  gravel,  in 
bulk  in  dump  vehicles  from  points  In 
Macon  County,  AL  to  points  In  GA  on 
and  South  of  Interstate  Hwy  20,  for 
180  days.  An  underlying  ETA  seeks  90 
day  authority.  Supporting  Shipper(s): 
A.  J.  English  Well  Drilling  «&  Pump 
Supply,  Inc.,  Ft.  Valley,  GA  31030. 
Send  protest  to:  Sara  K.  Davis,  T/A, 
ICC,  1252  W.  Peachtree  St..  N.W.,  At- 
lanta, GA  30309. 

MC  145374  (Sub-ITA),  filed  Febru- 
ary 2,  1979.  Applicant:  THOMAS  E. 
FANELLI,  d.b.a.  AIR  CARGO  SERV- 
ICES. P.O.  Box  30961,  Raleigh,  NC 
27612.  Representative:  Same  as  appli- 
cant. General  commodities,  except  in 
bulk  and  automobiles,  having  a  prior 
or  subsequent  movement  by  oTr  be- 
tween Raleigh-Durham  Airport,  NC 
and  airport  facilities  at  Charlotte,  NC, 
for  180  days.  An  underlying  ETA  was 
filed  seeking  90  days  authority.  Sup- 
porting Shippers):  Flying  Tiger  Line, 
3313  Cessna  Road,  Charlotte,  NC 
28211.  Send  protest  to:  Mr.  Arcljie  W. 
Andrews,  District  Supervisor,  Inter- 
state Commerce  Commission,  P.O.  Box 
26896,  Raleigh,  NC  27611. 

MC  145465  (Sub-ITA).  fUed  Febru- 
ary 5,  1979.  AppUcant:  GURN  ENTER- 
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PRISES,  INC..  Route  6.  Box  8.  Alle- 
gan, MI  49010.  Representative: 
Edward  N.  Button.  1329  Pennsylvania 
Avenue,  P.O.  Box  1417.  Hagerstown. 
MD  27140.  Contract  carrier:  irregular 
routes,  drugs  and  toilet  articles  and 
materials  and  supplies  used  in  the 
manufacture,  sale  and  distribution 
thereof,  between  Allegan  MI  and 
points  in  its  commercial  zone,  on  the 
one  hand,  and  on  the  other,  points  in 
AZ.  AL.  FL.  GA.  OK.  TX.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipper(s):  L.  Per- 
rigo  Company.  117  Water  Street.  Alle- 
gan. MI  49010.  Send  protest  to:  C.  R. 
Flemming.  Interstate  Commerce  Com- 
mission. 225  Federal  Building.  Lan- 
sing. MI  48933. 

MC  145557  (Sub-ITA).  filed  Febru- 
ary 7.  1979.  Applicant:  LIBERTY 
TRANSPORT.  INC..  4614  South  40th 
Street.  St.  Joseph,  MO  64503.  Repre- 
sentative: Tom  B.  Kretsinger.  Kret- 
singer  &  Kretsinger.  20  East  Franklin. 
Liberty,  MO  64068.  Malt  beverages 
(except  commodities  in  bulk),  advertis- 
ing materials  and  supplies  from 
Golden,  CO  to  Kansas  City,  MO  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipper(s): 
South  Side  Distributors,  Inc..  5712  E. 
M-150  Hwy,  Kansas  City.  MO.  Send 
protests  to:  Vernon  V.  Coble,  District 
Supervisor.  Interstate  Commerce  Com- 
mission. 600  Federal  Building.  911 
Walnut  Street.  Kansas  City,  MO 
64106. 

MC  145772  (Sub-3TA).  filed  Febru- 
ary 1.  1979.  Applicant:  LANG  CART- 
AGE CORP..  1308  Southwest  Ave.. 
Waukesha,  WI  53187.  Representative: 
Richard  Alexander.  710  N.  Plankinton 
Ave..  Milwaukee.  WI  53203.  Industrial 
and  institutional  cleaning  and  build- 
ing maintenance  products,  from 
Schaumburg.  IL  to  points  in  WI.  the 
UP  of  MI  and  points  in  and  south  of 
Big  Stone.  Stevens.  Douglas.  Todd. 
Morrison.  Crow  Wing.  Aitkin,  and  St. 
Louis.  Counties.  MN.  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shipper(s):  Puller 
Brush  Company,  602  Lunt.  Schaum- 
burg. IL  60194.  Send  protests  to:  Gail 
Daugherty,  Transportation  Asst..  In- 
terstate Commerce  Commission. 
Bureau  of  Operations.  U.S.  Federal 
Building  &  Courthouse.  517  East  Wis- 
consin Avenue.  Room  619.  Milwaukee. 
WI  53202. 

MC  146077  (Sub-ITA).  filed  Febru- 
ary 2.  1979.  Applicant:  JOHN  T. 
CHESHIRE,  d.b.a.  CARGO  CARRI- 
ERS. P.O.  Box  19351.  Greensboro.  NC 
27410.  Representative:  Same  as  appli- 
cant. General  commodities,  except  in 
bulk,  having  prior  or  subsequent  inter- 
state movement  by  air  between  com- 
mercial airports  located  in  Guilford 
and  Mecklenburg  counties  for  180 
days.   An   underlying  ETA  was   filed 
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seeking  90  days  authority.  Supporting 
Shipper(s):  Flying  Tiger  Line,  3313 
Cessna  Road.  Charlotte.  NC  28219. 
Send  protests  to:  Mr.  Archie  W.  An- 
drews, District  Supervisor.  Interstate 
Commerce  Commission,  P.O.  Box 
26896.  Raleigh.  NW  27611. 

MC  146153  (Sub-ITA).  filed  January 
29.  1979.  Applicant:  HOWARD  KIRK- 
HAM  d.b.a.  H  &  H  TRUCK  SERVICE. 
Route  9,  Box  328.  Paducah.  KY  42001. 
Representative:  H.  S.  Melton.  Jr..  P.O. 
Box  1407.  Paducah.  KY  42001.  Meat, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat  packing 
houses,  as  described  in  Section  A  and 
C  of  Appendix  1  to  the  report  in  de- 
scription in  Motor  Carrier  Certificate 
61  M.C.C.  209  and  766  (except  hides 
and  commodities  in  bulk)  from  the 
facilities  of  Spencer  Foods,  Inc.  at 
Schuyler.  NE  and  the  facilities  of  De- 
buque  Packing  Co.  at  Dennison.  lA 
and  Des  Moines,  lA  to  Paducah,  KY, 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shipper(s):  Metzger  Packing  Co.,  Inc.. 
530  South  Second  Street,  Paducah, 
KY  42001.  Send  protests  to:  Floyd  A. 
Johnson,  District  Supervisor,  Inter- 
state Commerce  Commission,  100 
North  Main  Building,  Suite  2006,  100 
North  Main  Street,  Memphis.  TN 
38103. 

MC  146176  (Sub-2TA),  filed  Febru- 
ary 1.  1979.  Applicant:  J  &  L  TRANS- 
PORT, INC.,  Rt.  1.  Box  306.  Almond. 
WI  54909.  Representative:  Wayne  W. 
Wilson.  150  E.  Oilman  St..  Madison. 
WI  53703.  Paper  and  paper  products 
originating  at  the  facilities  of  Apple- 
ton  Papers.  Inc.  at  or  near  Appleton 
and  Combined  Locks.  WI  and  destined 
to  points  in  AZ.  CA.  NV.  OR.  and  WA. 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shipper(s):  Appleton  Papers,  Inc.,  P.O. 
Box  359.  Appleton.  WI  54912.  Send 
protests  to:  Gail  Daugherty.  Transpor- 
tation Asst.,  Interstate  Commerce 
Commission.  Bureau  of  Operations. 
U.S.  Federal  Building  and  Courthouse, 
517  East  Wisconsin  Avenue,  Room  619, 
Milwaukee,  Wiscorisin  53202. 

MC  146278TA.  filed  February  6, 
1979.  Applicant:  TERRY  W.  KULT- 
GEN  &  NORMAN  W.  KULTGEN, 
d/b/a  B  &  K  ENTERPRISES,  7950  S. 
27th  St.,  Oak  Creek,  WI  53154.  Repre- 
sentative: Richard  C.  Alexander,  710 
N.  Plankinton  Ave.,  Milwaukee,  WI 
53203.  Contract  carrier;  irregular 
routes;  Rotating  biological  disc  assem- 
bles, which  because  of  size  or  weight, 
require  special  equipment  or  special 
handling,  from  the  plantsite  of  Tait/ 
Bio-Shafts.  Inc..  at  Oconomowoc,  WI 
to  Crescent  City,  CA  and  points  In  its 
^Kommercial  Zone,  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  Shipper(s):  Talt/Bio- 
Shafts.    Inc..    5656    N.    Frontier   Rd., 


Oconomowoc.  WI  53066.  Send  protests 
to:  Gall  Daugherty.  Transportation 
Asst..  Interstate  Commerce  Commis- 
sion, Bureau  of  Operations,  U.S.  Fed- 
eral Building  and  Courthouse.  517 
East  Wisconsin  Avenue.  Room  619. 
Milwaukee.  Wisconsin  53202. 

By  the  Commission. 

H.  O.  Homme.  Jr., 
Secretary. 

[FR  Doc.  79-7374  Piled  3-9-79:  8:45  am] 
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[Notice  No.  162] 
MOTOR  CARRIER  TRANSFER  MtOCEEOINGS 

March  12.  1979. 

Application  filed  for  temporary  au- 
thority under  Section  210a(b)  in  con- 
nection with  transfer  application 
under  Section  212(b)  and  Transfer 
Rules.  49  CFR  Part  1132: 

MC-FC-78036.  By  application  filed 
March  1.  1979.  FOUR  STAR  TERMI- 
NALS. INC..  (formerly  known  as  Lamb 
Service.  Inc.).  8820  Kings  Road.  P.O. 
Box  8239.  Anchorage.  AK  99508.  seeky 
temporary  authority  to  transfer  the 
operating  rights  of  AR-DEES 
ALASKA  TRUCK  LINES.  INC..  a  cor- 
poration in  bankruptcy— U.S.  District 
Court  for  the  District  of  Alaska,  Bank- 
ruptcy No.  A78-67.  Mary  Beth  Artus. 
Trustee,  c/o  Artus  &  Choquette.  805 
W.  Third  Avenue.  Anchorage.  AL 
99501.  under  section  210a(b).  The 
transfer  to  FOUR  STAR  TERMI- 
NALS, INC..  (formerly  known  as  Lamb 
Service.  Inc.).  of  the  operating  rights 
of  AR-DEES  ALASKA  TRUCK 
LINES.  INC..  Is  presently  pending. 

By  the  Commission. 

H.  G.  Homme.  Jr.. 
Secretary. 

IFR  Doc.  79-7384  Filed  3-9-79;  8:45  am) 
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(Ex  parte  No.  241:  Rule  19;  58th  Rev. 
Exemp.  No.  90] 

ABERDEEN  A  ROCKFISH  RAILROAD  CO.,  ET  AL 

Excmptien  Under  Mandatory  Car  Sarvic*  RuUt 

To  all  railroads: 

It  appearing.  That  certain  of  the 
railroads  named  below  own  numerous 
50-ft.  plain  boxcars;  that  under  pres- 
ent conditions,  there  are  substantial 
surpluses  of  these  cars  on  their  lines; 
that  return  of  these  cars  to  the  owners 
would  result  In  their  being  stored  Idle; 
that  such  cars  can  be  used  by  other 
carriers  for  transporting  traffic  of- 
fered for  shipments  to  points  remote 
from  the  car  owners;  and  that  compli- 


ance with  Car  Service  Rules  1  and  2 
prevents  such  use  of  these  cars,  result- 
ing in  unnecessary  loss  of  utilization 
of  such  cars. 

It  is  ordered.  That,  pursuant  to  the 
authority  vested  In  me  by  Car  Servce 
Rule  19,  50-ft.  plain  boxcars  described 
In  the  Official  Railway  Equipment 
Register,  I.C.C.-R.E.R.  No.  410.  issued 
by  W.  J.  Trezise,  or  successive  Issues 
thereof,  as  having  mechanical  designa- 
tion "XM,"  and  bearing  reporting 
marks  assigned  to  the  railroads  named 
below,  shall  be  exempt  from  prxivisions 
of  Car  Service  Rules  1,  2(a),  and  2(b). 

Aberdeen  and  Rockfish  Railroad  Company 

Reporting  Marks:  AR 
Camino.  PlacerviUe  &  Lake  Tahoe  Railroad 
Company 

Reporting  Marks:  CPLT 
City  of  Prlneville 

Reporting  Marks:  COP 
The  Clarendon  and  Pittsford  Railroad  Com- 
pany 

Reporting  Marks:  CLP 
Duluth.  Missabe  and  Iron  Range  Railway 
Company 

Reporting  M^rks:  DMIR 
East  Camden  &.  Highland  Railroad  Com- 
pany 

Reporting  Marks:  EACH 
Genessee  and  Wyoming  Railroad  Company 

Reporting  Marks:  GNWR 
Greenville  and  Northern  Railway  Company 

Reporting  Marks:  GRN 
Lake  Superior  ii  Ishpeming  Railroad  Com- 
pany 

Reporting  Marks:  LSI 
Lenawee  County  Railroad  Company.  Inc. 

Reporting  Marks:  LCRC 
Louisiana  Midland  Railway  Company 

Reporting  Marks:  LOAM 
Louisville  and  Wadley  Railway  Company 

Reporting  Marks:  SW 
Louisville.  New  Albany  &  Corydon  Railroad 
Company 

Reporting  Marks:  LNAC 
Manufacturers  Railway  Company 

Reporting  Marks:  MRS 
Middletown  and  New  Jersey  Railway  Com- 
pany. Inc. 

Reporting  Marks:  MNJ 
New  Orleans  Public  Belt  Railroad 

Reporting  Marks:  NOPB 
Oregon  &  Northwestern  Railroad  Co. 

Reporting  Marks:  ONW 
Oregon.  Pacific  and  Eastern  Railway  Com- 
pany 

Reporting  Marks:  OPE 
Pearl  River  Valley  Railroad  Company 

Reporting  Marks:  PRV 
Peninsula  Terminal  Company 

Reporting  Marks:  PT 
Raritan  River  Rail  Road  Company 

Reporting  Marks:  RR 
Sacramento  Northern  Railway 

Reporting  Marks:  SN 
St.  Lawrence  Railroad 

Reporting  Marks:  NSL 
Sierra  Railroad  Company 

Reporting  Marks:  SERA 
Terminal  Railway.  Alabama  State  Docks 

Reporting  Marks:  TASD 
The  Texas  Mexican  Railway  Company 

Reporting  Marks:  TM 
■Texas.    Oklahoma    &    Eastern    Railroad 
Company 

Reporting  Marks:  TO&E-TOE 


NOTICES 

Tidewater  Southern  Railway  Company 

Reporting  Marks:  TS 
Toledo.  Peoria  &  Western  Railroad  Com- 
pany   

Reporting  Marks:  TPW 
Vermont  Railway,  Inc. 

Reporting  Marks:  VTR 
WCTTU  Railway  Company 

Reporting  Marks:  WCTR 
Youngstovi'n  &  Southern  Railway  Company 

Reporting  Marks:  YS 
Yreka  Western  Railroad  Company 

Reporting  Marks:  YW 

Effective  March  1,  1979,  and  continu- 
ing in  effect  until  further  order  of  this 
Commission. 

Issued  at  Washington.  D.C.,  Febru- 
ary 23.  1979. 

Interstate  Commerce 

Commission. 
Joel  E.  Burns, 

Agent 

[PR  Doc.  79-7382  Piled  3-9-79;  8:45  am] 
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■Addition. 


[7035-01 -M] 

[Ex  Parte  No.  241;  Rule  19;  Exemption  No. 
160] 

PtnSBURGH  *  LAKE  ERIE  RAILROAD  CO. 

Exemption  Undor  Mandatory  Car  Sorvico  Rulot 

To  all  railroads:  Because  of  a  strike 
situation.  The  Pittsburgh  and  Lake 
Erie  Railroad  Company  is  unable  to 
furnish  shippers  gondola  cars  of  suit- 
able ownership  to  maintain  opertions 
thereby  threatening  to  close  factories 
and  create  substantial  economic  loss. 

It  ia  ordered.  That  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19: 

The  Pittsburgh  and  Lake  Erie  Rail- 
road Company  is  authorized  to  accept 
from  shippers  general  service  plain 
gondola  cars  less  than  61-ft..  In  length 
and  bearing  mechanical  designations 
"GA".  "GB '.  "GD ".  *GH".  "GS",  and 
"GT".  as  listed  in  the  Official  Railway 
Equipment  Register,  I.C.C.-R.E.R.  No. 
410  issued  by  W.  J.  Trezise,  or  succes- 
sive issues  thereof,  regardless  of  the 
provisions  of  Car  Service  Rules  1  and 
2. 

It  is  further  ordered.  This  examina- 
tion shall  not  apply  to  cars  of  Mexican 
or  Canadian  ownership  or  to  cars  sub- 
ject to  Interstate  Commerce  Commis- 
sion or  Association  of  American  Rail- 
roads' Orders  requiring  return  of  cars 
to  owners. 

Effective  March  2,  1979. 

Expires  March  9,  1979. 

Issued  at  Washington,  D.C.,  March 
2,  1979. 

Interstate  Commerce 

Commission, 
Joel  E.  Burns, 

Agent 

[PR  Doc.  79-7385  FUed  3-9-79;  8:45  am] 


[Service  Order  No.  1344;  I.C.C.  Order  No. 
26:  Amendment  No.  1] 

SOO  UNE  RAILROAD  CO. 

Rorewting  Traffic 

March  7,  1979. 

Upon  further  consideration  of  I.C.C. 
Order  No.  26  and  good  cause  appear- 
ing therefor 

It  is  ordered,  I.C.C.  Order  No.  26  is 
amended  by  substituting  the  following 
paragraph  (g)  for  paragraph  (g)  there- 
of: 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  March  7,  1979, 
unless  otherwise  modified,  changed  or 
suspended. 

Effective  date.  This  amendment 
shall  become  effective  at  11:59  p.m.. 
February  28,  1979. 

This  amendment  shall  be  served 
upon  the  Association  of  American 
Railroads.  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to 
the  car  service  and  car  hire  agreement 
under  the  terms  of  that  agreement, 
and  upon  the  American  Short  Line 
Railroad  Association.  A  copy  of  this 
amendment  shall  he  filed  with  the  Di- 
rector, Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  Febru- 
ary 28,  1979. 

Interstate  Commerce 

Commission, 
Joel  E.  Burns, 

Agent 

(FR  Doc.  79-7383  PUed  3-9-79;  8:45  am] 
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[Docket  No.  AB-26  (Sub-No.  ID] 

SOUTHERN  RAILWAY  CO.  AND 
TRANSYLVANIA  RAILROAD  CO. 

Abandonmont  Botwoorr  Brovord  and  Ro«ai«n, 
N.C;  Findinflt 

Notice  is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com- 
merce Act  (formerly  Section  la(6)(a)) 
(49  UJS.C.  10903)  that  by  a  decision  de- 
cided November  21,  1978,  a  finding, 
which  is  administratively  final,  was 
made  by  the  Commission.  Review 
Board  Number  5.  stating  that,  subject 
to  the  conditions  for  the  protection  of 
railway  employees  prescribed  by  the 
Commission  in  Oregon  Short  Line  R. 
Co.— Abandonment  Goshen,  354  I.C.C. 
584  (1978),  and  for  public  use  as  set 
forth  in  said  decision,  the  present  and 
future  public  convenience  and  necessi- 
ty permit  the  abandonment  by  the 
Southern  Railway  Company  and  the 
Transylvania  Railway  Company  of  the 
Rosman  Branch  line  located  in  Tran- 
sylvania County,  NC.  The  line  sought 
to  be  abandoned  is  located  between 
milepost  TR  21.8  near  Brevard,  NC 


FiOiRAl  REGISTEI,  VOL  44,  NO.  49— MONDAY,  MARCH  12,  1979 


FEDERAL  REGISTER,  VOL  44,  NO.  49— MONDAY,  MARCH  1%  1979 


UMI 


13628 

and  milepost  TR  32.33  near  Rosman. 
NC.  The  track  is  owned  by  the  Tran- 
sylvania Railroad  Company  and  oper- 
ated by  its  parent,  the  Southern  Rail- 
way Company,  under  lease.  A  certifi- 
cate of  abandonment  will  be  issued  to 
the  Southern  Railway  Company  and 
Transylvania  Railroad  Company  based 
on  the  above-described  finding  of 
abandonment.  April  II.  1979.  unless 
within  30  days  from  the  date  of  publi- 
cation. (April  11.  1979).  the  Commis- 
sion further  finds  that; 

(Da  financially  responsible  person  (In 
eluding  a  government  entity)  has  offered  fi- 
nancial as.sislance  (in  the  form  of  a  rail  serv- 
ice continuation  payment)  to  enable  the  rail 
service  involved  to  \ye  continued:  and 

(2)  It  is  likely  that  such  proffered  assLst 
anre  would: 

(a)  Cover  the  difference  between  the  rev- 
enues which  are  attributable  to  such  line  of 
railroa.i  and  the  avoidable  cost  of  providing 
rail  freight  service  on  such  line,  together 
with  a  reasonable  return  on  the  value  of 
such  line,  or 

(b)  Cover  the  acquisition  cost  of  all  or  any 
portion  of  such  line  of  railroad. 

If  the  Commission  so  finds,  the  issu 
ance  of  a  certificate  of  abandonment 
will  be  postponed  for  such  reasonable 
lime,  not  to  exceed  6  months,  as  is 
necessary  to  enable  such  person  or 
entity  to  enter  into  a  binding  agree- 
ment, with  the  carrier  seeking  such 
abandonment,  to  provide  such  assist- 
ance or  to  purchase  such  line  and  to 
provide  for  the  continued  operation  of 
rail  services  over  such  line.  Upon  noti- 
fication to  the  Commission  of  the  ex- 
ecution of  such  an  assistance  or  acqui- 
sition and  operating  agreement,  the 
Commi-ssion  shall  postpone  the  issu- 
ance of  such  a  certificate  for  such 
period  of  time  as  such  an  agreement 
(including  any  extensions  or  modifica- 
tions) is  in  effect.  Information  and 
procedures  regarding  the  financial  as- 
sistance for  continued  rail  service  or 
the  acquisition  of  the  involved  rail  line 
are  contained  in  the  Notice  of  the 
Commission  entitled  "Procedures  for 
Pending  Rail  Abandonment  Cases" 
published  in  the  Federal  Register  on 
March  31.  1976.  at  41  FR  13691.  as 
amended  by  publication  of  May  10. 
1978.  at  43  FR  20072.  All  interested 
persons  are  advised  to  follow  the 
instructions  contained  therein  as  well 
as  the  iiistructions  contained  in  the 
above-referenced  decision. 

H.  G.  Homme.  Jr.. 
Secretary. 

(FR  Doc  79-7380  Filed  3-9-79:  8:45  ami 
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(Application  No  MC14761 

RELEASED  RATES 

AGENCY:  Interstate  Commerce  Com- 
mission. 


NOTICES 

ACTION:  Notice.  Released  Rates  Ap- 
plication No.  MC-1476. 

SUMMARY:  Exhibitors  Film  Delivery 
<&  Service.  Inc.  of  North  Kan.sas  City. 
Mo.  now  has  released  rate  authority 
covering  parcels  or  pieces  weighing  not 
more  than  100  pounds  in  15  Midwest. 
Southwest  and  Intermountain  States 
under  Released  Rates  Order  No.  MC- 
872.  They  seek  to  extend  this  authori- 
ty to  points  in  California  and  Nevada 
in  connection  with  West-Pak.  Inc..  of 
San  Francisco  and  to  points  in  Nevada 
and  additional  i>olnts  in  Utah  In  con- 
nection with  Wycoff  Company,  Incor- 
porated. 

The  net  effect  will  be  to  limit  these 
carriers'  liability  in  the  new  territory 
for  any  freight  they  may  lose  or 
damage  to  $50  per  article  or  package 
or  $100  per  shipment  unless  the  ship- 
per declares  a  greater  value  and  pays 
higher  freight  charges. 

ADDRESSES:  Anyone  seeking  copies 
of  the  application  should  contact  Mr. 
Warren  A  Goff.  2008  Clark  Tower. 
5100  Poplar  Avenue.  Memphis.  Ten- 
nessee 38137.  Telephone  901-767-5600. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Max  Pieper.  Bureau  of  Traffic.  In- 
terstate Commerce  Commission. 
Washington.  DC.  20423.  Telephone 
202-275-7553. 

SUPPLEMENTARY  INFORMATION: 
Relief  is  sought  from  49  USC  10730. 
formerly  Section  20(11)  of  the  Inter- 
state Commerce  Act.  If  the  authority 
is  granted,  released  value  rates  will  be 
published  in  the  Exhibitors  Film  De- 
livery Service  Tariff  500-E.  MF-ICC 
14. 

H.  G.  Homme.  Jr.. 
Secretary. 

{FR  Doc.  79-7381  Filed  3-9  79:  8:45  am) 
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[ICC.  Order  No.  P-171 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  CO. 

Pat»«ng«r  Train  Operation 

March  7.  1979. 

Decided  February  27.  1979. 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  has  established 
through  passenger  train  service  be- 
tween Chicago.  Illinois,  and  Laredo. 
Texas.  The  operation  of  these  trains 
requires  the  use  of  the  tracks  arid 
other  facilities  of  the  Missouri  Pacific 
Railroad  Company  (MP)  between  St. 
Louis.  Missouri,  and  Laredo.  A  portion 
of  these  MP  tracks  between  Big 
Sandy,  Texas,  and  Texarkana,  Arkan- 
sas-Texas, are  temporarily  out  of  serv- 
ice because  of  a  derailment.  An  alter- 
nate route  is  available  between  these 
points  via  the  lines  of  the  St.  Louis 


Southwestern   Railway   Company   be- 
tween Big  Sandy  and  Texarkana. 

It  Is  the  opinion  of  the  Commission 
that  th  use  of  such  alternate  route  is 
necessary  In  the  Interet  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  prcx'edure  herein  are 
Impracticable  and  contrary  to  the 
public  interest;  and  that  good  cause 
exists  for  making  this  order  effective 
upon  less  than  thirty  days'  notice. 

It  is  ordered,  (a)  Pursuant  to  the  au- 
thority vested  in  rtle  by  order  of  the 
Commission  served  March  6,  1978.  and 
of  the  authority  vested  in  the  Commis- 
sion by  section  402(c)  of  the  rail  Pas- 
senger Service  Act  of  1970  (45  USC 
§  562(c)).  the  St.  Louis  Southwestern 
Railway  Company  Is  directed  to 
permit  the  use  of  its  tracks  and  facili- 
ties for  the  movement  of  trains  of  the 
National  Railroad  Passenger  Corpo<;a- 
tion  between  a  connection  with  the 
Missouri  Pacific  Railroad  Company  at 
Big  Sandy.  Texas,  and  a  connection 
with  the  Missouri  Pacific  at  Texar- 
kana. Arkansas-Texas. 

(b)  In  executing  the  provisions  of 
this  order,  the  common  carriers  in- 
volved shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applciable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be.  during  the  time  this  order  re- 
mains in  force,  those  which  are  volun- 
tarily agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  agree,  the  compensation 
terms  and  conditions  shall  be  as  here- 
after fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  carri- 
ers in  accordance  with  pertinent  au- 
thority conferred  upon  it  by  the  Inter- 
state Commerce  Act  and  by  the  Rail 
Pas.senger  Service  Act  of  1970.  as 
amended. 

(c)  Application.  The  provisions  of 
this  order  shall  apply  to  intrastate,  in- 
terstate and  foreign  traffic. 

(d)  Effective  date.  This,  order  shall 
become  effective  at  8:30  p.m..  CST 
February  27.  1979. 

(e)  Expiration  date.  The  provisions 
of  this  order  shall  expire  at  1:59  p.m.. 
CST  February  28,  1979.  unless  other- 
wise modified,  changed  or  suspended 
by  oi  der  of  this  Commission. 

Tills  order  shall  be  served  upon  the 
St.  Lnuis  Southwestern  Railway  Com- 
pany and  upon  the  National  Railroad 
Passenger  Corporation,  and  a  copy  of 
this  ord<'r  shall  be  filed  with  the  Di- 
rector. Ofiice  of  the  Federal  Register. 

Interstate  Commerce 

Commission. 
Joel  E.  Burns. 

AgenL 

[FR  Doc.  79-7379  Filed  3-9-79:  8:45  ami 
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[M-201:  March  2.  19791 
CIVIL  AERONAUTICS  BOARD. 

Notice  of  deletion,  short  notice,  and 
closure  of  meeting. 

TIME  AND  DATE:  3:30  p.m.,  March  5, 
1979. 

PLACE:  Room  1011. 

SUBJECT: 

1.  Dockets  33959.  33931.  34021  and  34020: 
Application  of  Eastern  Air  Lines  for  tempo- 
rary exemption  authority  between  Miami 
and  Guatemala  City,  Guatemala;  Applica- 
tions of  Air  Florida,  Eastern,  and  Southern 
Airways  for  temporary  exemption  authority 
between  Miami  and  San  Jose,  Costa  Rica 
(Memo  No.  8544.  BIA). 

2.  Docket  32868:  Application  of  Eastern 
Air  Lines.  Inc.  for  an  exemption  to  operate 
nonstop  l>etween  Miami  and  Santo  Domii^o 
(Memo  No.  8527-A,  BIA.  CXJC). 

STATUS:  Closed. 

PERSON  TO  CONTACT: 

Phyllis   T.    Kaylor.   the   Secretary, 
(202)  673-5068. 

SUPPLEMENTARY  INFORMATION: 
Items  1  and  2  contain  information  and 
staff  recommendations  affecting 
future  U.S.-Costa  Rica/Guatemala  air 
transport  relations.  At  the  Board's 
public  meeting  of  March  1,  1979, 
Member  O'Melia  requested  that  these 
items  be  withdrawn  from  the  Board's 
public  agenda  and  discussed  in  closed 
session.  The  Board  agrees  with  his 
conclusion  that  public  disclosure  of 
the  information  contained  in  Items  1 
and  2  could  compromise  our  ability  to 
achieve  aviation  objectives  that  would 
be  in  the  best  interests  of  the  United 
States.  Accordingly,  the  following 
Board  Members  have  voted  that  public 
observation  of  these  items  would  in- 
volve matters  the  premature  disclo- 


silire  of  which  would  be  likely  to  sig- 
nificantly frustrate  implementation  of 
proposed  agency  action  within  the 
meaning  of  the  exemption  provided 
under  5  U.S.C.  552b(c)(9KB)  and  14 
CFR  310b.5(9)(B)  and  that  the  meet- 
ing on  Items  1  and  2  will  be  closed: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaf fer 

These  items  are  requests  for  immedi- 
ate authority  and  should  be  consid- 
ered promptly.  They  were  on  the 
Board's  Thursday,  March  1,  1979 
agenda  but  involve  foreign  policy  con- 
sideration which  must  be  discussed  at 
a  closed  meeting.  Accordingly,  the  fol- 
lowing Members  have  voted  that 
agency  business  requires  that  the 
Board  meet  on  less  than  seven  days 
notice  and  that  no  earlier  announce- 
ment of  the  meeting  was  possible: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaf  fer 

Persoh s  Expected  To  Attend 

Board     Members.— Chairman.     Marvin    S. 

Cohen:    Member,    Richard    J.    O'Melia; 

Member,  Elizabeth  E.  Bailey;  and  Member 

Gloria  Schaf  fer. 
Assistants  to  Board  Members.— Mr.  David 

M.  Kirstein.  Mr.  Elias  Rodriguez,  and  Mr. 

Stephen  H.  Lachter. 
Acting    Managing    Director.— Mr.    Sanford 

Rederer. 
Executive  Assistant  to  the  Managing  Direc- 
tor.—Mr.  John  R.  Hancock. 
Bureau      of      International      Affairs.— Mr. 

Ponald  A.  Farmer.  Jr..  Mr.  Rosario  J.  Scl- 

bilia.  Ms.  Sandra  W.  Gerson.  Mr.  Francis 

S.   Murphy.   Mr.   Donald   L.   Litton,   Ms. 

Mary  I.  Pett,  Mr.  James  S.  Homeman,  Mr. 

Ivars  V.  Mellups,  Mr.  Richard  M.  Lough- 

lin,  Mr.  WiUard  L.  Demory,  Mr.  Richard 

Stair,  and  Mr.  Peter  Rosenow. 
Office  of  the  General  Counsel.— Mr.  Phillip 

J.  Bakes.  Jr..  Mr.  Gary  J.  Edles.  Mr.  Peter 

B.  Schwarzkopf.  Mr.  Michael  Schopf.  and 

Ms.  Carol  Light. 
Bureau  of  Pricing  and  Domestic  Aviation.— 

Mr.  Michael  E.  Levine.  Ms.  Barbara  A. 

Clark.  Mr.  James  L.  Deegan.  Mr.  Herbert 

P.  Aswall.  and  Mr.  Douglas  V.  Leister. 
Office  of  Economic  Analysis.— Mr.  Robert 

Frank  and  Mr.  Richard  Klem. 
Office   of  the  Secretary.— Mrs.   Phyllis  T. 

Kaylor.  Ms.  Louise  Patrick,  and  Ms.  Linda 

Senese. 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552b(c)(9)(B)  and  14  CFR  310b.5(9KB) 


and  that  the  meeting  may  be  closed  to 
public  observation. 

>  Phillip  J.  Bakes, 

General  Counsel 
[S-472-79  FUed  3-8-79;  10:12  am] 
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[M-201,  Amdt.  2;  Iifarch  6.  1979] 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  Addition  of  items  to  the 
March  5,  1979,  closed  meeting. 

TIME  AND  DATE:  4:30  p.m.,  March  5, 
1979. 

PLACE:  Room  1011,  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT. 

3.  Dlscussslon  on  "Policy  toward  n.S.  car- 
rier applications  for  foreign  routes  under 
comity  and  reciprocity"  (BIA). 

4.  U.S.-PhUippine  Negotiations  (BIA). 

STATUS:  Closed- 

PERSON  TO  CONTACT: 
Phyllis   T.    Kaylor.    the    Secretary, 
(202)  673-5068. 

SUPPLEMENTARY  INFORMATION: 
Following  a  discussion  between  the 
Chairman  and  the  Director  of  BIA  on 
March  1,  on  Item  3,  it  was  determined 
because  of  events  that  obtaining 
Board  views  on  the  matter  as  soon  as 
possible  was  necessary.  Guidance  from 
the  Board  for  the  issue  of  carrier  dis- 
cussions regarding  service  on  the  basis 
of  comity  and  reciprcxiity  with  officials 
of  foreign  nations  where  bilateral 
agreements  do  not  exist  therefore, 
needs  to  t>e  obtained  on  less  than 
seven  day's  notice.  Accordingly,  the 
following  Members  have  voted  that 
agency  business  requires  the  addition 
of  Items  3  and  4  to  the  March  5.  1979 
meeting  and  that  no  earlier  announce- 
ment of  these  additions  was  possible: 

Chairman.  Marvin  S.  Cohen; 
Member.  Richard  J.  OMella; 
Member.  Elizabeth  E.  Bailey;  and 
Member.  Gloria  Schaf  fer 

The  discussion  will  include  topics, 
strategy  and  positions  that  may  be  de- 
termined by  the  U.S.  government  re- 
lating to  U.S.  carrier  service  to  foreign 
countries  where  bilateral  agreements 
do  not  exist.  The  ability  of  the  U.S.  to 
tw;hieve  its  objectives  could  be  serious- 
ly compromised  if  these  positions  and 
strategies  addressed  in  this  discussion 
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are  prematurely  disclosed.  According- 
ly, the  following  Members  have  voted 
that  the  meeting  on  this  subject  would 
Involve  matters  the  premature  disclo- 
sure of  which  would  be  likely  to  sig- 
nificantly frustrate  implementation  of 
proposed  agency  action  within  the 
meaning  of  the  exemption  provided 
under  5  U.S.C.  552b(c)(9)(B)  and  14 
CFR  Section  310b.5(9)(B)  and  that 
any  meeting  on  this  item  should  be 
closed: 

Chairman.  Marvin  S.  Cohon: 
Member.  Richard  J.  O'Melia; 
Member.  Elizabeth  E.  Bailey;  and 
Member.  Gloria  Schaffer 

On  February  28  the  Department  of 
State  requested  Board  comment  by 
March  6  on  a  proposal  by  the  Govern- 
ment of  the  Philippines  regarding  air 
services  between  the  U.S.  and  the 
Philippines.  To  meet  the  Depart- 
ments' deadline,  no  earlier  notification 
of  Board  action  was  possible: 

Chairman.  Manin  S.  Cohen: 
Member.  Richard  J  O'Melia: 
Member.  Elizabeth  E.  Bailey:  and 
Member.  Gloria  Schaffer 

This  memo  concerns  a  position  to  be 
taken  by  the  United  States  in  response 
to  a  proposal  by  the  Government  of 
the  Philippines  for  air  services  be- 
tween the  U.S.  and  the  Philippines. 
Public  disclosures,  particulary  to  for- 
eign governments,  of  opinion.-^,  evalua- 
tions, and  &trat''gios  relating  to  the 
issues  could  seriously  compromise  the 
ability  of  the  Uniled  States  Delegation 
to  achieve  agreements  which  would  be 
in  the  best  interests  of  the  United 
States.  Accordingly,  the  following 
Members  have  voted  that  the  meeting 
on  this  subject  would  involve  matters 
the  premature  disclosure  of  which 
would  be  likely  to  significantly  frus- 
trate implementation  of  proposed 
agency  action  within  the  meaning  of 
the  exemption  provided  undir  5  U.S.C. 
552b(c)(9)(B)  and  14  CFR  Section 
310b.5(9KB)  and  that  any  meeting  on 
this  item  should  be  closed: 

Chairman.  Man  in  S.  Cohen: 
Member.  Richard  J.  O'Melia: 
Member.  Elizabeth  E.  Bailey:  and 
Member.  Gloria  Schaffer 

I 
Persons  Expfcted  To  ArriiND 

Board  Members.— 
Chairman,    Mar\')n    S.    Cohen:    Member. 

Richard  J    O  Mella:  Member.  Elizabeih  E. 

Bailey;  and  Membtr.  Gloria  Schaffer. 

A.ssistaiits  to  Board  Mombers.— Mr  David 
M.  Kirstein.  M.'.  Eli.is  RodriguiA  and  Mr. 
Slf-phen  H.  L.ichter. 

Acting  Mana(ring  Director.— Mr.  Sanford 
Redcrer. 

E.xecuiive  Ajisiistaat  to  the  M.i.naging  Direc- 
tor.—Mr.  John  R.  flancock. 

Bureau  of  International  Affairs.— Mr. 
Donald  A.  Farmer.  Jr..  Mr.  Rosario  J.  Scl- 
bilia.  Ms.  Sandra  W.  Gerson.  Mr.  FYancis 
S.  Murphy.  Mr.  Donald  L.  Litton.  Ms. 
Mary  I  Pett.  Mr.  James  S.  Horneman.  Mr. 
Iv&rs  V.  Mellup.s.  Mr.  Richard  M.  Lough- 


SUNSHINE  ACT  MEETINGS 

lin.  Mr.  Willard  L.  Demory.  and  Mr.  Rich- 
ard Stair. 

Office  of  the  General  Counsel.— Mr.  Phillip 
J.  Bakes.  Jr..  Mr.  Gary  J.  Edles.  Mr.  Peter 
B.  Schwarzkopf.  Mr.  Michael  Schopf.  and 
Ms.  Carol  Light. 

Bureau  of  Pricing  tmd  Dome.silc  Aviation — 
Mr.  Michael  E.  Levlne.  Ms.  Barbara  A. 
Clark.  Mr.  James  L.  Deegan.  Mr.  Hert>ert 
Aswan,  and  Mr.  Douglas  V.  Leister. 

Bureau  of  Consumer  Protection.— Mr. 
Reuben  B.  Robertson. 

Office  of  BIconomic  Analysis.— Mr.  Rot>ert 
Prank,  and  Mr.  Richard  Klem. 

Office  of  the  Secretary.— Mrs.  Phyllis  T. 
Kaylor.  and  Ms.  Linda  Senese. 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.G.C. 
552b(c)(9)(B)  and  14  CFR  Section 
310b. SOX B)  and  that  the  meeting  may 
be  closed  to  public  observation. 

Phillip  J.  Bakes, 
General  Counsel. 

lS-473-79  Filed  3-B-79;  IJ;12  am] 


SUNSHINE  ACT  MEETINGS 


Chairman.  Marvin  S.  Cohen 
Memt>er.  Richard  J.  OMelia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

(S-474-79  Filed  3-8-79;  10:12  am) 


[6320-01 -M] 


(M-200.  Amdt.  1:  March  6.  19791 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  addition  of  items  to  the 
March  8.  1979.  meeting. 

TIME  AND  DATE:  10  a.m.,  March  8. 
1979. 

PLACE:  Room  1027.  1825  Connecticut 
Avenue,  NW.,  Washington,  DC.  20428. 

SUBJECT: 

8a.  Altair's  proposal  to  increase  fares  ap- 
proximately 30  percent  in  nine  markets 
iMemo8S64.  BPDA). 

13a.  Docket  31235:  Texas  International 
Airlines  Notice  to  terminate  service  at  Tex- 
arkana.  Texas-Arkansas  (Memo  8566. 
BPDA.  OCCR). 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor,    the    Secretary. 
(202)673  5068. 

SUPPLEMENTARY  LNF-ORMATION: 
Item  8a  was  not  submitted  earlier  be- 
cau.se  the  significance  of  the  policy 
question  involved  was  not  recognized 
since  Altair's  full  certificate  has  not 
yet  issued.  It  Is  necessary  that  this 
item  be  considered  on  March  8  since 
the  Board  must  take  any  suspension 
action  l)efore  March  9,  1979.  Item  13a 
i^as  a  90-day  notice  period  which  ex- 
pires on  March  11,  1979.  therefore, 
this  is  the  last  meeting  at  which  the 
matter  can  be  considered  publicly.  Ac- 
cordingly, the  following  Members  have 
voted  that  agency  business  requires 
that  Items  8a  and  13a  be  added  to  the 
March  8,  1979  agenda  and  that  no  ear- 
lier announcement  of  these  additions 
was  possible: 
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tM-200.  Amdt.  2;  March  6.  19791 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  addition  of  items  to  the 
March  8,  1979,  Meeting  agenda. 

TIME  AND  DATE:  10  a.m..  March  8, 
1979. 

PLACE:  Room  1027,  Room  1011 
(Closed),  1825  Connecticut  Avenue, 
NW..  Washington.  D.C.  20428. 

SUBJECT: 

12a.  Docket  34786:  Request  of  Internation- 
al Airforuarder  and  Agents  Association  that 
the  Board  exempt  foreign  air  freight  for- 
warders from  the  tariff  filing  requirements 
of  the  Act  (BPDA.  OGC.  BIA). 

15.  United  States  Position  for  Resumption 
of  Consultations  with  New  Zealand  (BIA. 
BPDA.  OEA). 

STATUS:  12a— Open.  15— Closed. 

PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor,    the    Secretary 
(202) 673-5068. 

SUPPLEMENATARY  INFORMA- 

TION: The  staff  had  originally  pre- 
pared a  recommendation  that  the 
Board  vote  on  Item  12a  through  the 
notation  procedure.  However,  one  of 
the  MemlJers  indicated  a  desire  to  dis- 
cuss this  at  a  Sunshine  Meeting.  Since 
tariffs  of  U.S.  fowarders  must  be  ter- 
minated no  later  than  March  14.  and 
since  the  next  Sunshine  Meeting  will 
not  be  held  until  March  15.  we  find 
that  agency  business  requires  that  this 
matter  be  considered  at  the  March  8 
meeting.  Accordingly,  the  following 
Members  have  voted  that  Item  12a  t>e 
added  to  the  March  8.  meeting  and 
that  no  earlier  announcement  of  this 
addition  was  possible: 

Chairman.  Marvin  S.  Cohen 
Memt>er.  Richard  J.  O'Melia 
Member.  i-:iizat>eth  E.  Bailey 
-   Member,  Gloria  Schaffer 

The  New  Zealand  consultations  will 
resume  on  M.trch  12.  The  short  notice 
request  is  necessary  because  of  the  im- 
minence of  tlie  negotiations  and  be- 
cause of  delay  required  to  make 
changes  m  the  draft  position  request- 
ed last  week  by  other  Bureaus.  Accord- 
ingly, the  following  Board  Members 
have  voted  that  agency  business  re- 
quires that  the  Board  meet  on  this 
item  on  less  than  seven  days'  notice 
and  that  no  earlier  announcement  of 
the  meeting  was  possible: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 


Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

This  meeting  will  concern  strategy 
and  positions  to  be  taken  by  the 
United  States  in  negotiations  with 
New  Zealand.  Public  disclosures,  par- 
ticularly to  foreign  governments,  of 
opinions,  evaluations,  and  strategies 
relatittg  to  the  issues  could  seriously 
compromise  the  ability  of  the  United 
States  Delegation  to  achieve  agree- 
ments which  would  be  in  the  best  in- 
terests of  the  United  States.  Accord- 
ingly, the  following  Members  have 
voted  that  the  meeting  on  this  subject 
would  involve  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation 
of  proposed  agency  action  within  the 
meaning  of  the  exemption  provided 
under  5  U.S.C.  552  (c)(9)(B)  and  14 
CFR  Section  310b.5(9)(B)  and  that 
any  meeting  on  this  item  should  be 
closed: 

Member.  Marvin  S.  Cohen 
Member,  Richard  J.  O'Melia 
Member.  EHizabeth  E.  Bailey 
Member.  Gloria  Schaffer 

PrasoNS  Expected  To  Attend 

Board  Members.— 

Chairman.  Marvin  S.  Cohen 

Member.  Richard  J.  O'Melia 

Member.  Elizabeth  E.  Bailey 

Member.  Gloria  ScTiaffer. 

Assistant  to  Board  Members— Mr.  David  M. 
Kirstein.  Mr.  Elias  Rodriguez,  and  Mr. 
Stephen  H.  Lachter. 

Acting  Managing  Director-Mr.  Sanford  Re- 
derer. 

Executive  Assistant  to  the  Managing  Direc- 
tor—Mr. John  R.  Hancock. 

Bureau  of  Consumer  Protection— Mr. 
Reul)en  B.  Robertson.  Ms.  Patricia  Kenne- 
dy, and  Mr.  John  T.  Golden. 

Bureau  of  Int«mational  affairs— Mr.  Donald 

A.  Parmer.  Jr..  Mr.  Rosario  J.  Scibilia,  Ms. 
Sandra  W.  Gerson,  Mr.  Francis  S. 
Murphy.  Mr.  Donald  L.  Litton.  Ms.  Mary 
Pet  I.  Mr.  James  S.  Homeman.  Mr.  Ivars 
V.  Mellups.  Mr.  Richard  M.  Loughlin.  Mr. 
Willard  L.  Demory.  Mr.  Richard  Stair,  and 
Mr.  Ronald  Miller. 

Office  of  the  General  Counsel— Mr.  Philip 
J.  Bakes.  Jr..  Mr.  Gary  J.  Edles.  Mr.  Peter 

B.  Schviarzkopf.  Mr.  Michael  Schopf,  and 
Ms.  Carol  Light. 

Bureau  of  Pricing  and  Domestic  Aviation- 
Mr  Michael  E.  Levine.  Ms.  Barbara  A. 
Clark.  Mr.  James  L.  Deegan.  Mr.  Herl>ert 
P.  Aswall.  and  Mr.  Douglas  V.  Leister. 

Office  of  Economic  Analysis— Mr.  Robert 
Prank,  and  Mr.  Richard  Klem. 

Office  of  the  Secretary— Mrs.  Phyllis  T. 
Kaylor.  and  Ms.  Linda  Senese. 

General  Counsel  Cektification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552(9)(B)  and  14  CFR  310b.5(9)(B)  and 
that  the  meeting  may  be  closed  to 
public  observationr 

Philip  J.  Bakes, 
General  Counsel. 
[S-475  Filed  3-8-79:  10:12  am] 


[6320-01 -M] 


[M-202;  March  5,  1979] 

CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  March  12.  1979, 
9:30  a.m. 

PLACE:  Room  1011.  1825  Connecticut 
Avenue  NW.,  Washington.  D.C.  20428. 

SUBJECT:  U.S.  International  Aviation 
Strategy  (Part  Two);  Canada  and 
Mexico  (BPDA.  OEA.  BCP.  BIA). 

STATUS:  Closed. 

PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor,    the    Secretary, 
(202) 673-5068. 

SUPPLEMENTARY  INFORMATION: 
This  memo  concerns  strategy  and  posi- 
tions that  have  been  taken  and  may  be 
taken  by  the  United  States  in  negotia- 
tions with  foreign  countries.  Public 
disclosures,  particularly  to  foreign  gov- 
ernments, of  opinions,  evaluations, 
and  strategies  relating  to  the  issues 
could  seriously  compromise  the  ability 
of  the  United  States  Delegation  to 
achieve  agreements  which  would  be  in 
the  best  interest  of  the  United  States. 
Accordingly,  the  following  Members 
have  voted  that  the  meeting  on  this 
subject  would  involve  matters  ther 
premature  disclosure  of  which  would 
be  likely  to  significantly  frustrate  im- 
plementation of  proposed  agency 
action  within  the  meaning  of  the  ex- 
emption provided  under  5  U.S.C. 
552b<c)(9)(B)  and  14  CFR  Section 
310b.5(9)(B)  and  that  any  meeting  on 
this  item  should  be  closed: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

Persons  Expected  To  Attend 

Board  Members.— Chairman,  Manin  S. 
Cohen;  Member.  Richard  J.  O'Melia; 
Member.  Elizabeth  E.  Bailey:  and 
Member.  Gloria  Schaffer. 

Assistant  to  Board  Members.— Mr.  David  M. 
Kirstein.  Mr.  Elias  Rodriguez,  and  Mr. 
Stephen  H.  Lachter. 

Acting  Managing  Director.— Mr.  Sanford 
Rederer. 

Executive  Assistant  to.  the  Managing.  Direc- 
tor.—Mr.  John  R.  Hancock. 

Bureau  of  International  Affairs.— Mr. 
Donald  A.  Farmer.  Jr..  Mr.  Rosario  J.  Sci- 
bilia. Ms.  Sandra  W.  Gerson.  Mr.  Francis 
S.  Murphy.  Mr.  Donald  L.  Litlon.  Ms. 
Mary  I.  Pett.  Mr.  James  S.  Homeman.  Mr. 
Ivars  V.  Mellups.  Mr.  Richard  M.  Lough- 
lin. Mr.  Willard  L.  Demory,  and  Mr.  Rich- 
ard Stair. 

Office  of  the  General  Counsel.— Mr.  Philip 
J.  Bakes.  Jr.,  Mr.  Gary  J.  Edles.  Mr.  Peter 
B.  Schwarzkopf.  Mr.  Michael  Schopf.  and 
Ms.  Carol  Light. 

Bureau  of  Pricing  and  Domestic  Aviation.— 
Mr.  Michael  E.  Levine,  Ms.  Barbara  A. 
Clark,  Mr.  James  L.  Deegan.  Mr.  Hert)ert 
Aswall,  and  Mr.  Douglas  V.  Leister. 
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Offl<»  of  Economic  Analysis.— Mr.  Robert 

Frank  and  Mr.  Richard  Klem. 
Office  of   the  Secretary.— Mrs.   Phyllis  T. 

Kaylor  and  Ms.  Linda  Senese. 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552b(c)(9)(B)  and  14  CFR  Section 
310b.5(9)(B)  and  that  the  meeting  may 
be  closed  to  public  observation. 

Phillip  J.  Bakes, 
General  CounseL 
[S-476-79  Piled  3-8-79:  10:12  am) 


[3125-01-M] 

6 

COUNCIL  ON  ENVIRONMENTAL 
QUALITY. 

TIME  AND  DATE:  10:30  a.m.,  March 
14.  1979. 

PLACE:  Conference  Room.  722  Jack- 
son Place.  N.W..  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Proposed  Changes  to  the  Council's 
Public  Meeting  Procedures. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Poster  Knight.  395-4616. 
DATED:  March  8,  1979. 

[S-482-79  Piled  3-8-79;  1:29  am) 


[3125-01-M] 

7 

COUNCIL  ON  ENVIRONMENTAL 
QUALITY. 

TIME  AND  DATE:  9:30  a.m.,  Friday, 
March  9,  1979. 

PLACE:  722  Jackson  Place  NW., 
Washington,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Participation  of  the  Council  in  a  civil 
action.  Pacific  Legal  Foundation  v. 
Council  on  Environmental  Quality  et 
al.  Civ.  No.  79-0116. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Foster  Knight,  395-4616. 

DATED:  March  8,  1979. 

[S-481-79  Filed  3-8-79;  1:29  ami 


[6714-01-M] 


FEDERAL     DEPOSIT     INSURANCE 
CORPORATION. 

Notice  of  Changes  in  Subject  Matter 
OF  Agency  Meeting 

At  the  commencement  of  its  open 
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meeting  held  at  2:00  p.m.  on  Tuesday. 
March  6,  1979.  the  Corporation's 
Board  of  Directors  voted,  on  motion  of 
Chairman  Irvine  H.  Sprague.  seconded 
by  Director  William  M.  Isaac  (Ap- 
pointive), with  Director  John  G.  Hei- 
mann  (Comptroller  of  the  Currency) 
concurring  in  the  motion,  to  withdraw 
the  following  matters  from  the  agenda 
for  consideration  at  the  meeting: 

Memorandum  and  resolution  proposing  the 
revision  of  Part  334  of  the  Corporation's 
rules  and  regulations,  entitled  "Bank 
Service  Arrangements."  In  order  to  Imple- 
ment section  308  of  the  Financial  Institu- 
tions Regulatory  and  Interest  Rate  Con- 
trol Act  of  1978. 

Staff  recommendations  for  making  publicly 
available  the  record  of  proceedings  on  sec- 
tion 8(b)  hearings  initiated  for  Insider 
abuse  and  consumer  and  civil  rights  issues. 

The  Board  further  determined,  by 
the  same  majority  vote,  that  Corpora- 
tion business  required  its  addition  to 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  a  memorandum 
and  resolution  proposing  the  publica- 
tion for  comment  of  corporation  regu- 
lations which  would  implement  title 
VIII  ("Correspondent  Accounts ")  and 
title  IX  ("Disclosure  of  Material 
Pacts")  of  the  Financial  Institutions 
Regulatory  and  Interest  Rate  Control 
Act  of  1978. 

The  Board  further  determined,  by 
the  same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  March  6.  1979. 

Federal  Deposit  Insurance 

Corporation. 
HoYLE  L.  Robinson. 
Acting  Executive  Secretary. 

[S-480-79  Filed  3-8-79;  11:50  am] 


16740-02-Ml 


March  7.  1979. 
FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  10  a.m..  March  14. 
1979. 

PLACE:  Room  9306,  825  North  Capitol 
Street  NE..  Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS    TO    BE    CONSIDERED: 

Agenda. 

NoTT.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Kenneth  P.  Plumb,  Secretary,  tele- 


SUNSHINE  Ad  MEETINGS 

t  • 

phone  (202)  275-4166. 

This  is  a  list  of  the  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers  rele- 
vant to  the  items  on  the  agenda.  How- 
ever, all  public  documents  may  be  ex- 
amined In  the  Office  of  Public  Infor- 
mation. 

Power  Agenda— 2{9th  Meeting.  March  14. 
1979,  Regular  Meeting  (10  a.m.) 

CAP-1.  Docket  No.  ER78-414,  Delmarva 
Power  and  Light  Co. 

CAP-2.  Docket  Nos.  ER79-159  and  ER79- 
178.  Central  Illinois  Public  Service  Co.,  Il- 
linois Power  Co.,  and  Union  Electric  Co. 

CAP-3.  Docket  Nos.  ER78-624  and  ER79-18, 
Union  Electric  Co. 

CAP-4.  Docket  Nos.  ER79-164  and  ER79- 
165.  Indiana  and  Michigan  Electric  Co.. 
Indianapolis  Power  St  Light  Co..  Northern 
Indiana  Public  Service  Co. 

CAP-5.  Project  No.  2787,  White  Current 
Corp. 

CAP-6.  Project  No.  2754.  aty  of  Keene. 
N.H. 

Gas  Agenda— 249th  Meeting.  March  14, 
1979.  Regular  Meeting 

CAO-1.  Docket  Nos.  O-20273  and  RP66-7. 
Columbia  Gas  Transmission  Corp. 

CAO-2.  Docket  Nos.  RP77-105,  RP76-76, 
RP75-86,  et  al..  Colorado  IntersUte  Gas 
Co. 

CAG-3.  Docket  No.  CI77-711,  Transco  Ex- 
ploration Co.  Docket  No.  CI79-182.  Sabine 
Production  Co.  Docket  No.  CI77-772,  At- 
lantic Richfield  Co.  Docket  Nos.  CS75-563, 
et  al.,  Robert  L.  Manning,  et  al.  Docket 
Nos.  CI78-289.  et  al..  Kerr-McGee  Corp., 
et  al.  Docket  Nos.  CS78-451,  et'al..  SCO 
Gas  Quest,  Inc.,  et  al.  Docket  Nos.  CS69-e, 
et  al.,  Freeport  Oil  Co.  (Freeport  Oil  Co..  a 
Division  of  Freeport  Minerals  Co.),  et  al. 
Docket  No.  CI65'453.  Atlantic  Richifield 
Co.  Docket  No.  CI77-250.  Pioneer  Produc- 
tion Corp.  Docket  No.  CI78-520.  South- 
land Royalty  Co.  Docket  No.  CI79-55.  Sun 
Oil  Co.  Docket  No.  CI78-1213,  Texas  Pa- 
cific Oil  Co..  Inc.  Docket  No.  CI79-195, 
Sabine  Production  Co.  Docket  No.  CI78- 
745.  Southland  Royalty  Co.  Docket  No. 
CI79-188,  Getty  Oil  Co.  Docket  No.  CI78- 
604.  Gulf  Oil  Corp.  Docket  No.  CI79-174, 
Sabine  Production  Co.  Docket  No.  CI78- 
736,  Gulf  Oil  Corp.  Docket  No.  CI77-327, 
Cities  Service  Co.  Docket  No.  CI78-1094, 
Anadarko  Production  Co.  I>ocket  No. 
CI78-1123.  Mesa  Petroleum  Co. 

CAG-4.  Docket  No.  CI78-1199.  Amoco  Pro- 
duction Co. 

CAG-5.  Docket  Nos.  G-598S.  et  al..  General 
American  Oil  Co.  of  Texas,  et  al. 

CAG-6.  Docket  Nos.  CI64-555,  et  al..  Sun 
Oil  Co..  et  al. 

CAG-7.  Docket  Nos.  CP77-42I.  CP79-15. 
CP79-44.  CP79-49.  CP79  51  and  CP79  69, 
Transcontinental  Gas  Pipe  Line  Corp. 
Docket  Nos.  CP77-324.  CP77-548.  CP78- 
117  and  CP79-154.  Texas  Eastern  Trans- 
mission Corp.  Docket  Nos.  CP77-321, 
CP78-241  and  CP79-73.  Southern  Natural 
Gas  Co.  Docket  No.  CP77-566.  Transconti- 
nental Gas  Pipe  Line  Corp.  and  Michigan 
Wisconsin  Pipe  Line  Co.  Docket  Nos. 
CP77-592  and  CP77-639.  Trunkline  Gas 
Co.  Docket  No.  CP78-246.  Texas  Gas 
Transmission  Corp.  Docket  No.  CP78-68. 
Florida  Gas  Transmission  Corp. 


CAG-S  Docket  No.  CP79-86.  Coluiffbia  Oaa 
Transmission  Corp.  and  Texas  Eastern 
Transmission  Corp. 

CAG-9  Docket  No.  CP78-544.  Columbia 
Gulf  Transmission  Co.  and  Transconti- 
nental Gas  Pipe  Line  Corp. 

CAG-10  Docket  No.  CP71-304.  Union  Light. 
Heat  &  Power  Co.  and  Columbia  Gas 
Transmission  Corp. 

CAG-11.  Docket  No.  CP78-406.  Transconti- 
nental Gas  Pipe  Line  Corp. 

CAG-12  Docket  No.  CP78-432,  ANR  Storage 
Co. 

Miscellaneous  Agenda— 294th  Meeting. 
March  14.  1979,  Recul^i  Meeting 

CAM-1.  Docket  No.  R079-1,  Central  Oil  Co. 

CAM-2.  Docket  Nos.  RA79-6  and  RA79-14. 
Anadarko  Production  Corp. 

CAM-3.  Docket  No.  RA79-12,  Sentry  Refin- 
ing, Inc. 

CAM -4.  McCulloch  Interstate  Gas  Corp. 

Miscellaneous  Agenda- 249th  Meeting. 
March  14.  1979.  Regular  Meeting 

Ml.  Docket  No.  RM79-3,  Natural  Gas 
Policy  Act  of  1978. 

Kenneth  P.  Plumb, 
Secretary. 
[S-478-79  Piled  3-8-79;  11:06  am] 
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UNITED  STATES  METRIC  BOARD. 

TIME  AND  DATE:  2  p.m.,  Wednesday. 
April  4.  1979;  8:30  a.m..  Thursday, 
April  5.  1979. 

PLACE:  Department  of  Transporta- 
tion. 400  Seventh  Street.  SW..  Confer- 
ence room  2230.  Washington.  D.C. 
20590. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday.  April  4 

American  National  Standards  Institute 
Presentation  Report  from  National  Confer- 
ence on  Weights  and  Measures. 

Presentation  on  Australian  Experience  In 
Metric  Conversion. 

Thursday.  April  5 

Approval  of  minutes  of  February  16.  1979 
meeting. 

Approval  ot  Agenda. 

Staff  report. 

Budget  report. 

Status  of  ICMP  draft  Federal  Policy. 

Status  of  draft  procedural  guidelines  for 
conversion  planning. 

Appr^al  of  Standards  of  Conduct  regula- 
tions. 

Briefing  on  establishment  of  research  pri- 
orities. 

Agenda  items  for  June  meeting. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 


Joan  Phillips,  703-235-1933. 

Louis  P.  Polk, 
Chairman, 
United  States  Metric  Board. 
tS-477-79  Filed  3-8-79;  10:12  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD. 

"FEDERAL  REGISTER  "  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44  PR  12824.  March  8.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  MEETING:  2 
p.m.  Wednesday,  March  14.  1979. 

CHANGES  IN  THE  MEETING:  The 
time  of  the  meeting  has  been  changed 
to  2:30  p.m. 

Dated.  Washington.  D.C,  March  7, 
1979. 

By  direction  of  the  Board. 

George  A.  Leet, 
Associate  Executive  Secretary, 
National  Labor  Relations  Board. 
[S-479-79  Filed  3-8-79;  11:06  ami 
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SECURITIES       AND       EXCHANGE 
COMMISSION. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in 
the  Sunshine  Act,  Pub.  L.  94-409.  that 
the  Securities  and  Exchange  Commis- 
sion will  hold  the  following  meetings 
during  the  week  of  March  12,  1979.  in 
Room  825.  500  North  Capitol  Street. 
Washington.  D.C. 

Closed  meetings  will  he  held  on 
Tuesday.  March  13.  1979.  at  10:00  a.m. 
and  following  the  2:00  p.m.  and  3:00 
p.m.  open  mee^iiigs  ana  on  Wednes- 
day, March  14.  1979,  immetl:::tely  fol- 
lowing 10:00  a.m.  open  meeting.  Open 
meetings  Will  be  held  on  Tuesday, 
March  13,  at  2:00  p.m.  and  3:00  p.m. 
and  on  Wednesday,  March  14,  1979.  at 
10:00  a.m. 

The  Commissioners,  their  legal  assis- 
tants, the  Secretary  of  the  Commis- 
sion, and  recording  secretaries  will 
attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  pres- 
ent. The  General  Counsel  of  the  Com- 
mission, or  his  designee,  has  certified 
that,  in  his  opinion,  the  items  to  be 
considered  at  the  closed  meetings  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c),  (4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a).  (8).  (9)(i)  and  (10). 

Chairman  Williams  and  Commis- 
sioners Loomis.  Evans,  and  Karmel  de- 
termined to  hold  the  aforesaid  meet- 
ings in  closed  session. 


The  subject  matter  of  the  closed 
meetings  scheduled  for  Tuesday. 
March  13.  1979.  will  be: 

Formal  orders  of  investigation. 

Access  to  Investigative  files  by  Federal, 
State,  or  Self -Regulatory  Authorities. 

Litigation  matters. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  Injunctive  action  and  ad- 
ministrative proceedings. 

Administrative  proceeding  order  In  an  en- 
forcement case. 

Freedom  of  Information  Act  appeal. 

Post  oral  argument  discussions. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
March  14,  1979.  immediately  following 
the  open  meeting  at  10:00  a.m.,  will  be: 

Reports  of  Investigation. 
Regulatory   matter   bearing   enforcement 
implications. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  March 
13.  1979.  at  2:00  p.m.,  will  be: 

Oral  argument  on  an  application  by  Ni- 
cholas J.  Nickolaou  and  Audrey  Lombard! 
for  review  of  disciplinary  action  taken 
against  them  by  the  Chicago  Board  Options 
Exchange,  Inc. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  March 
13,  1979.  at  3:00  p.m..  will  be: 

Oral  argument  of  an  appeal  by  the  Com- 
mission's Division  of  Enforcement  from  the 
decision  of  the  Administrative  Law  Judge's 
dismissal  of  proceedings  against  Stanley 
Richards  and  Lloyd  J.  Harty,  Jr. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
March  14.  1979.  at  10:00  a.m.,  will  be: 

1.  Consideration  of  an  application  by  Aus- 
tralian Resources  Development  Bank  Limit- 
ed, an  Australian  Bank,  which  seeks  an 
order  declaring  It  not  to  be  an  investment 
company,  or,  alternatively,  exempting  it 
from  all  provisions  of  the  Act.  For  further 
information,  plea.se  contact  W.  Randolph- 
Thompson,  at  (202)  755-1579. 

2.  Consideration  of  rule  proposals  submit- 
ted by  the  Institute  for  Public  Representa- 
tion, a  public  Interest  group  affiliated  with 
Georgetown  University  to:  (1)  amend  the 
Commission's  Rules  of  Practice  to  set  forth 
responsibilities  of  lawyers  to  report  fraud  or 
other  violations  of  the  law  by  corporate  cli- 
ents or  others  to  the  Commission,  to  man- 
agement and  to  ttie  board  of  directors;  and 
(2)  amend  the  Commission's  disclosure 
forms  to  require  disclosure  of  information 
concerning  (a)  the  obligations  of  corporate 
attorneys  to  report  violations  of  the  law  to 
the  board  of  directors,  (b)  agreements  be- 
tween corporations  and  outside  counsel  and 
(c)  resignations  or  dismissals  of  corporate 
counsel.  For  further  information,  please 
contact  Federic  Townsend  at  (202)  376-3561 

FOR     FURTHER 
CONTACT: 


INFORMATION. 


John  Ketels  at  (202)  755-1129. 
March  5.  1979. 

[S-483-79  Filed  3-8-79;  3:11  pm] 
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TitI*  49 — Trantportation 

CHAPTER  I— MATERIALS  TRANSPOR- 
TATION BUREAU,  RESEARCH  AND 
SPECIAL  PROGRAMS  ADMINISTRA- 
TION, DEPARTMENT  OF  TRANS- 
PORTATION 

(Docket  No.  HM-117;  Amdt.  Nos.  171-44. 
173-127.  178-541 

SPECIFICATION  1M  GLASS  CARBOY 
IN  EXPANDED  POLYSTYRENE 
PACKAGING  AND  CANCELLATION 
OF  CERTAIN  OBSOLETE  SPECIFICA- 
TION PACKAGINGS 

AGENCY:  Materials  Transportation 
Bureau.  Research  and  Special  Pro- 
grams. Administration.  DOT. 

ACTION:  Pinal  rule. 

SUMMARY:  These  amendments  to 
the  Departments  Hazardous  Materials 
Regulations  provide  a  specification  for 
a  glass  carboy  in  an  expanded  polysty- 
rene packaging,  authorize  use  of  this 
new  specification  packaging  with  var- 
ious materials  and  delete  eight  obso- 
lete specification  packagings. 

These  changes  will  remove  the  con- 
straints imposed  on  shippers  by  ex- 
emption requirements  without  com- 
promising safety,  will  authorize  use  of 
a  new  specification  packaging  for  cer- 
tain materials  and  will  eliminate  var- 
ious specification  packagings  and  their 
authorizations  for  use  because  they 
are  obsolete. 

EFFECTIVE  DATE:  May  11,  1979: 
however  shipments  may  be  prepared, 
offered  for  transportation  and  trans- 
ported in  accordance  with  these 
amendments  beginning  March  12, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Douglas  A.  Crockett,  Office  of  Haz- 
ardous Materials  Regulation.  Materi- 
als Transportation  Bureau.  Research 
and  Special  Programs  Administra- 
tion. Washington.  D.C.  20590,  (202) 
426-2075. 

SUPPLEMENTARY  INFORMATION: 
On  June  14.  1974.  the  Hazardous  Ma- 
terials Regulations  Board  published  a 
notice  of  proposed  rulemaking.  Docket 
HM-117.  Notice  74-8  (39  FR  20805). 
which  proposed  these  amendments. 
The  background  and  the  basis  for  in- 
corporating these  changes  in  the  regu- 
latons  were  discussed  in  that  notice. 
Interested  persons  were  invited  to 
submit  their  views  in  writing  and  con- 
sideration has  been  given  to  all  com- 
ments received  relating  to  matters 
within  the  scope  of  the  notice.  The 
primary  drafters  of  this  document  are 


RULES  AND  REGULATIONS 

Mario  E.  Gigllotti,  Technical  Division, 
and  Edward  T.  Mazzullo,  Standards 
Division,  Office  of  Hazardous  Materi- 
als Regulation  and  George  W.  Tenley, 
Jr.,  Office  of  the  Chief  Counsel,  Re- 
search and  Special  Programs  Adminis- 
tration. 

Shipper  Responsibility 

In  the  Notice,  the  Materials  Trans- 
portation Bureau  (MTB)  proposed  to 
amend  §  173.22  to  clarify  the  shipper's 
responsibility  for  compliance  with  re- 
quirements involving  specification 
packagings.  This  proposal  is  not  ad- 
dressed in  this  rulemaking,  since  its 
provisions  were  incorporated  in 
Docket  HM-134  (41  FR  38175,  Septem- 
ber 9,  1976). 

Expanded  Polystyrene  Packaging 

In  the  Notice,  the  term  "polysty- 
rene" was  used.  In  these  amendments, 
the  term  "expanded  polystyrene"  now 
appears  In  place  of  •  "polystyrene." 
This  change  has  been  adopted  because 
polystyrene  which  is  not  expanded  (or 
expandable),  means  a  rigid,  high  den- 
sity material  that  has  t)een  injection 
molded  into  form,  or  extruded  into 
sheet  and  thermoformed  into  shape.  It 
is  unlike  "expanded  polystyrene" 
which  is  cellular  (foamed),  low  density 
material  that  is  produced  by  applying 
heat  to  expandable  polystyrene  t>eads. 
The  MTB  believes  it  is  important  that 
a  differentiation  be  made  between 
polystyrene  and  expanded  polystyrene 
because  a  packaging  made  of  polysty- 
rene is  usually  brittle  (unless  modified 
by  rubber  or  polymers)  and  may  have 
certain  relatively  poor  mechanical 
properties.  However,  packaging  made 
of  expanded  polystyrene  is 
lightweigljt.  strong,  and  has  excellent' 
energy  and  shock  absorbing  character- 
istics. 

In  §178.17.  the  heading  of  the  pro- 
posed specification  IM  has  been  redes- 
ignated to  read:  "Non-reusable  glass 
carboy  in  non-reusable  expanded  poly- 
styrene packaging."  This  heading  has 
been  changed  to  indicate  that  the 
glass  carboy  is  not  to  be  reused  for 
hazardous  materials.  The  prohibition 
on  reuse  will  preclude  the  carlwys 
from  being  abused  since  they  will  no 
longer  be  removed  from  the  original 
protective  expanded  polystyrene  pack- 
aging and  placed  inside  another  ex- 
panded polystyrene  packaging.  This 
position,  accepted  by  the  MTB,  was 
suggested  by  a  commenter  who  noted 
that  glass  containers  are  subject  to 
breakage  and  to  weakening  as  a  result 
of  possible  abuse  prior  to  reuse.  An  in- 
formal survey  of  the  present  exemp- 
tion (special  permit)  holders  indicates 
that  glass  carboys  are  normally  not 
reused. 

Many  comments  were  received  con- 
cerning the  proposal  in  §  178.17- 
3(b)(3).   relating   to   construction   re- 


quirements of  the  expanded  polysty- 
rene packaging.  The  majority  of  the 
commenters  l)elieve  that  the  density 
requirement  can  be  safely  reduced 
from  the  proposed  minimum  two 
pounds  per  cubic  foot  without  detract- 
ing from  the  ability  of  the  expanded 
polystyrene  to  adequately  protect  a 
glass  carboy  during  performance  of 
the  free  fall  drop  tests  prescribed  in 
5I78.17-5(b)(l). 

The  MTB  believes,  based  on  the  test- 
ing conducted  in  this  regard,  that  an 
optimum  density  for  the  expanded 
polystyrene  packaging  is  1.7  pounds 
per  cubic  foot  (pcf),  and,  therefore, 
has  revised  §  178.17-3(b)(3)  to  require 
a  density  for  the  expanded  polysty- 
rene ranging  from  1.7  pcf  minimum  to 
2.0  pcf,  maximum. 

The  MTB  has  also  revised  §  178.17- 
4(bKl)  to  clarify  the  requirements  for 
closing  an  expanded  polystyrene  pack- 
aging with  tape.  Also.  §  178.17-4(b)(2) 
has  been  added  to  provide  an  alternate 
means  of  preparing  an  expanded  poly- 
styrene package  for  shipment,  i.e..  by 
closing  with  nonmetallic  strapping 
meeting  prescribed  specifications. 

Glass  Carboy 

One  commenter  noted  that  while 
§  178.17-3(a)(l)  would  require  the  glass 
carboys  to  be  "properly  annealed." 
there  is  no  definition  of  what  consti- 
tutes a  properly  annealed  glass  carboy. 
It  was  recommended  that  an  anneal- 
ing requirement  be  specified  and  a 
method  to  determine  the  level  of  an- 
nealing be  included.  The  MTB  agrees. 
Sections  178.17-3(a)(2)  and  178.17- 
5(aKl)  have  t)een  revised  to  include  a 
requirement  that  the  real  temper  of 
the  glass  carboy  be  not  greater  than  5 
when  tested  in  accordance  with  the  ex- 
amination method  contained  in  the 
American  Society  for  Testing  and  Ma- 
terials publication  ASTM  C148-77. 
Method  A.  This  publication  is  incorpo- 
rated by  reference  in  §  171.7  as  part  of 
this  rulemaking. 

One  commenter  objected  to  the  pro- 
posal in  §178.17-3(a)(2)  that  the  top 
lip  of  each  carboy  must  be  smooth  and 
even,  by  stating  that  the  requirement 
is  unclear  and  not  capable  of  t>eing 
measured.  While  the  purpose  of  the 
requirement  was  to  eliminate  potential 
fracture  points,  the  MTB  agrees  with 
the  commenter  and  has  deleted  this 
requirement. 

A  commenter  responding  to  the  pro- 
posal made  in  §  178.17-3(a)(4)  contend- 
ed that  the  establishment  of  the  maxi- 
mum amount  of  glass  which  can  be 
used  in  connection  with  the  manufac- 
ture of  the  carboys  should  be  deleted 
because  this  requirement  is  not  neces- 
sary for  the  glass  carboy  to  meet  the 
minimum  performance  requirements 
of  the  specification.  The  MTB  agrees 
and  has  deleted  the  maximum  toler- 
ance reference,  while  preserving  the 


minus  tolerance  limit.  These  require- 
ments appear  In  this  amendment  as 
{ 178.17-3(aM3). 

One  conunenter  recommended  dele- 
tion of  the  proposed  change  In 
8 178.17-3(aK5)  regarding  the  mini- 
mum glass  thickness  requirements. 
The  conmienter  submitted  the  follow- 
ing statement: 

The  proposed  wall  thickness  requirement 
Of  0.07S-inch  Is  not  necessarily  or  directly 
related  to  the  glass  container's  performance 
capability.  Some  of  the  carboys  subjected  to 
the  proposed  four-foot  drop  test  had  wall 
thicknesses  substantially  below  0.075-inch 
and  yet  did  not  break.  Further,  it  is  not 
technically  feasible  to  determine  by  me- 
chanical or  electronic  means  the  minimum 
wall  thickness  in  6.5-Kallon  capacity  glass 
carboys.  The  wall  thickness  of  such  carboys 
can  be  determined  only  by  destructive  test- 
ing, i.e.,  cutting  the  container. 

The  MTB  agrees  with  the  comments 
and  has  removed  §  178.17-3(a)(5)  from 
the  proposal. 

In  §  178.17-5(a),  the  pressure  test  re- 
quirements for  the  glass  carboy  have 
been  substantially  revised.  The  MTB 
disagrees  with  one  commenter  that  an 
Internal  pressure  test  is  neither  a  nec- 
essary nor  significant  test  of  a  carl>oy's 
performance  capabilities.  The  MTB 
does,  however,  agree  with  the  com- 
menter's  contentions  that  the  pro- 
posed internal  pressure  and  hydrostat- 
ic pressure  tests  are  different  methods 
of  measuring  the  same  capabilities, 
that  the  proposed  hydrostatic  pres- 
sure test  requiring  destruction  of  at 
least  one-half  of  one  percent  of  the 
carboys  produced  is  unnecessarily 
harsh,  and  that  the  requirement  to 
test  one  out  of  every  two  hundred  car- 
boys produced  is  not  suited  to  modem, 
high  volume,  production  methods.  The 
MTB  feels  that  safety  considerations 
are  provided  for  by  requiring  a  pres- 
sure test  to  be  conducted  on  one 
carboy  from  each  mold  at  least  every 
eight  hours.  In  addition,  provision  has 
been  made  for  tests  using  either  an  in- 
stantaneous or  a  sustained  pressure. 
and  for  either  destructive  or  non-de- 
structive testing. 

In  §  178.17-5(b)  drop  test  require- 
ments have  been  revised  to  place  the 
responsibility  for  drop  testing  on  the 
manufacturer  of  the  expanded  poly- 
styrene packaging,  to  provide  periodic 
testing  every  4  months  instead  of 
every  6  months  and  to  provide  rejec- 
tion criteria  when  the  packaging  fails 
a  periodic  drop  test.  Since  the  primary 
purpose  of  the  drop  test  is  to  evaluate 
the  ability  of  the  expanded  polysty- 
rene packaging  to  protect  the  Inside 
glass  carboy,  the  MTB  feels  that  the 
manufacturer  of  the  expanded  poly- 
styrene packaging  should  be  made  re- 
sponsible for  this  testing.  A  require- 
ment to  perform  drop  tests  at  least 
every  4  months  Is  considered  more 
meaningful  that  the  6  month  interval 
originally  proposed  because  it  should 
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Insure  at  least  one  periodic  test  during 
a  production  year  which  could  conceiv- 
ably be  less  than  6  months  long.  If 
packaging  defects  (such  as  Improper 
density,  bead  adhesion,  molding,  or 
design)  are  discovered  during  periodic 
drop  testing,  it  is  the  MTB's  opinion 
that  defects  In  packagings  produced 
prior  to  the  unsuccessful  tests  will  be 
detectable  by  examining  the  packag- 
ings using  visual  Inspection,  physical 
measurements,  or  other  testing  as  ap- 
propriate. Therefore,  a  requirement 
has  been  placed  on  the  person  per- 
forming the  drop  tests  to,  upon  discov- 
ery of  a  packaging  defect,  examine 
packagings  on  hand  produced  prior  to 
an  unsuccessful  test  for  the  defect, 
and  to  inform  packaging  users  of  de- 
fective packagings  which  have  been  re- 
leased. 

The  MTB  on  Its  own  Initiative  has 
made  two  changes  pertaining  to 
§§178.17-1  and  178.17-6.  In  §178.17- 
1(d)  and  §  178.17-6(c)  provisions  have 
been  included  to  allow  a  glass  carboy 
meeting  the  requirements  of  §  178.4 
(DOT- ID)  to  be  used  with  the  DOT- 
IM  expanded  polystyrene  packaging. 
This  option  has  been  provided  so  that 
unused  DOT-IM  glass  carboys  already 
In  the  distribution  system  (e.g.,  under 
exemptions  DOT-E  5615  and  DOT- 
E5526)  can  be  used  In  the  shipment  of 
authorized  hazardous  materials. 

On  January  9.  1979.  personnel  from 
both  the  MTB  and  private  industry 
were  witness  to  tests  of  completed 
packages  made  as  prescribed  by  the 
new  Specification  IM.  One  purpose  of 
the  test  was  to  demonstrate  the  effec- 
tiveness of  two  different  types  of  ex- 
panded polystyrene  packagings  cur- 
rently being  produced.  Both  types  of 
packagings  passed  the  tests  pre.scribed 
in  §178.17-5(b)(l)  without  leakage 
from  or  breakage  of  any  of  the  tested 
glass  carboys. 

Responsibility  For  Composite 
Packaging 

The  provisions  of  §§  173.22(a)  and 
173.24(d)  place  responsibility  on  the 
shipper  for  compliance  with  the  re- 
quirements of  Part  178  over  which  the 
shipper  has  control.  With  regard  to 
the  new  specification  IM.  a  general  re- 
quirement has  been  added  in  §  178.17- 
1(b)  to  require  each  glass  carboy  to  fit 
snugly  in  its  expanded  polystyrene 
packaging,  It  is  felt  that  this  require- 
ment. In  addition  to  the  provisions  of 
§§  173.22(a)  and  173.24(d),  clearly 
places  responsibility  on  the  shipper 
for  the  corbpatibillty  of  the  Individual 
components  of  the  composite  packag- 
ing and  eliminates  the  need  for  regis- 
tering assemblers.  Therefore,  the  pro- 
posal to  have  assemblers  of  the  com- 
posite packaging  register  with  the 
MTB  tias  been  deleted. 
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Deletion  of  Obsolete  Spbcifications 

Prior  to  publication  of  the  Notice, 
the  MTB  had  information  indicating 
that  specification  packagings  IB,  IC, 
IE,  28.  28A,  31.  34B,  and  43 A  were  no 
longer  being  manufactured  or  used.  In 
the  Notice,  the  MTB  proposed  to 
delete  the  specifications  for  these 
packagings  from  Part  178  and  to 
remove  the  authorizations  for  their 
use  wherever  thay  appear  in  Part  173. 
Since  n©  comments  were  received  sup- 
porting retention  of  the  specification 
packagings  and  their  authorizations 
for  use,  the  Bureau  has  determined 
that  the  packagings  are  obsolete. 
Therefore,  in  keeping  with  the  objec- 
tives to  simplify  and  clarify  the  regu- 
lations, the  appropriate  deletions  have 
been  made  to  Parts  173  and  178  in  this 
amendment. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171,  173,  and  178  are 
amended  as  follow: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  In  §  171.7.  paragraph  (d)(5)(vill)  Is 
added  to  read  as  follows: 

§  171.7    Matter  incorporated  by  reference. 


(d)»  •  • 

(5)»  •  • 

(vlli)  ASTM  C148-77  is  titled. 
"Standard  Methods  of  Polariscopic 
Examination  of  Glass  Containers," 
1977  edition. 


PART  173— SHIPPERS— GENERAL  RE- 
QUIREMENTS FOR  SHIPMENTS  AND 
PACKAGINGS 

2.  In  §  173.119.  paragraphs  (a)(1)  and 
(m)(l)  are  revised  to  read  as  follows: 

§17.3.119    Flammable    liquids    not    Mpecin- 
caliy  provided  for. 

(a)»  •  • 

(1)  Specification  lA.  ID,  or  IM 
(§§178.1,  178.4,  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  packagings.  Rated 
capacity  may  not  exceed  5  gallons  for 
Specification  lA.  Not  authorized  for 
transportation  by  aircraft. 


(m)'  •  • 

(1)  Specification  lA,  ID,  lEX 
(single-trip)  or  IM  (§§178.1,  L78.4. 
178.6,  178.17  of  this  subchapter).  Glass 
carboys  in  boxes,  plywood  drums,  or 
expanded  polystyrene  packagings. 
Rated  capacity  may  not  exceed  5  gal- 
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Ions  for  Specification  lA.  Not  author- 
ized for  transportation  by  aircraft. 


3.  In  §  173.145.  paragraph  (a)(1)  is  re- 
vised to  read  as  follows: 

§  173.145     Dimethylhydrazine,  unsymmetri- 
cal.  and  methylhydrazine. 

(a)'  •  • 

(1)  Specification  ID  or  IM  (§§  178.4. 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Not  authorized  for  trans- 
portation by  aircraft. 


4.  In  §  173.221  paragraph  (a)(1)  is  re- 
vised to  read  as  follows; 

§  17.1.221  Liquid  oricanir  peroxides.  n.o.M.. 
and  liquid  ori;anic  peroxide  Kolutions. 
n.o..s. 

(a)*  •  • 

(1)  Specification  lA.  ID,  or  IM 
(§§178.1,  178.4.  178.17  of  this  sub- 
chapter). G4ass  carboys  in  boxes  or  ex- 
panded polystyrene  pacltagings.  Rated 
capacity  may  not  exceed  5  gallons  for 
Specification  lA.  Not  authorized  for 
transportation  by  aircraft. 


5.  In  §  173.222  paragraph  (a)(2)  is  re- 
vised to  read  as  follows: 

§  173.222    Acetyl  peroxide  and  acetyl  ben- 
zoyl peroxide,  solution. 

(a)  •  •  • 

(2)  Specification  lA,  ID.  or  IM 
(§§  178.1.  178.4  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  paclcagings.  Rated 
capacity  may  not  exceed  5  gallons  for 
Specification  lA.  Not  authorized  for 
transportation  by  aircraft. 


6.  In  §  173.223  paragraph  (a)(3)  is  re- 
vised to  read  as  follows: 

§  173.223    Peracetic  acid. 

(a)»  •  • 

(3)  Specification  ID  or  IM  (§§  178.4, 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Not  authorized  for  trans- 
portation by  aircraft. 


7.  In  §  173.245  paragraphs  (a)(1)  and 
(a)(3)  are  revised  to  read  as  follows: 

§  173.213    Corrosive  liquids  not  specincally 
provided  for. 

(a)»  •  • 

(1)  Specification  lA  (§178.1  of  this 
subchapter).  Glass  car(>oys  in  boxes. 
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Not  authorized  for  transportation  by 
aircraft. 


(3)  Specification  ID  or  IM  (§§  178.4, 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Pressure  in  the  carboy 
may  not  exceed  10  pounds  per  square 
inch  at  130F.  (55°C.).  If  the  package  is 
vented,  there  may  be  no  significant  re- 
lease of  contents  to  the  environment. 
Not  authorized  for  transportation  by 
aircraft. 


8.  In  §  173.247  paragraph  (a)(3)  is  re- 
vised to  read  as  follows: 

§173.247  Acetyl  bromide:  acetyl  chloride; 
acetyl  iodide;  antimony  pentarhloride; 
benzoyl  chloride:  boron  trifluorideace- 
tic  acid  complex:  chromyl  chloride: 
dichloroacetyl  chloride;  diphenyl- 
methyl  bromide  solutions;  pyrosulfuryl 
chloride;  silicon  chloride;  sulfur  chlo- 
ride (mono  and  di):  sulfuryl  chloride; 
thionyl  chloride;  tin  tetrachloride  (an- 
hydrous): titanium  tetrachloride;  tri- 
methyl  acetyl  chloride. 

(a)'  •  • 


(3)  Specification  lA.  ID.  IK.  or  IM 
(§§  178.1.  178.4.  178.14.  178.17  of  this 
sul)chapter).  Glass  carboys  in  boxes  or 
expanded  polystyrene  packagings  (not 
permitted  for  antimony  pentachloride 
or  tin  tetrachloride,  anhydrous).  Not 
authorized  for  transportation  by  air- 
craft. 


9.  In  §  173.248  paragraph  (a)(1)  is  re- 
vised to  read  as  follows: 

§173.218    Acid   sludge,  sludge  acid,  spent 
sulfuric  acid,  or  spent  mixed  acid. 

(a)*  •  • 

(1)  Specification  lA,  ID,  or  IM 
(§§  178.1,  178.4,  178.17  of  this  sub- 
chapter). Carboys  in  boxes  or  expand- 
ed polystyrene  packagings.  Authorized 
for  spent  sulfuric  acid  only.  Not  au- 
thorized for  transportation  by  aircraft. 


10.  In  §173.262,  paragraph  (a)(1)  is 
revised  and  paragraph  (a)(5)  is  deleted 
as  follows: 

S  173.262     Hydrobromic  acid. 

(a)*»» 

(1)  Specification  lA,  ID.  or  IM 
(§§  178.1.  178.4,  178.17  of  this  sub- 
chapter). Cart>oys  in  boxes  or  expand- 
ed polystyrene  packagings.  Not  au- 
thorized for  transportation  by  aircraft. 


(5)  [Deleted] 


11.  In  §173.263  paragraph  (a)(3)  is 
deleted  and  paragraphs  (a)(5)  and 
(a)(7)  are  revised  to  read  as  follows: 

§173.263  Hydrochloric  (muriatic)  acid; 
hydrochloric  (muriatic)  acid  mixtures; 
hydrochloric  (muriatic)  acid  solution, 
inhibited:  sodium  chlorite  solution  (not 
exceeding  42  percent  sodium  chlorite): 
and  cleaning  compounds,  liquids,  con- 
taining hydrochloric  (muriatic)  acid. 

(a)*" 


(3)  [Deleted] 


(5)  Specification  lA  or  IK  (§§178.1, 
178.14  of  this  subchapter).  Carboys  in 
boxes.  Not  authorized  for  transporta- 
tion by  aircraft. 


(7)  Specification  ID,  lEX,  (single- 
trip),  or  IM  (§§  178.4.  178.6.  178.17  of 
this  subchapter).  Glass  carboys  in 
boxes,  plywood  drums,  or  expanded 
polystyrene  packagings.  Pressure  in 
the  carboy  may  not  exceed  10  pounds 
per  square  inch  gauge  at  130  P. 
(55°C.).  If  the  package  is  vented,  there 
may  be  no  significant  release  of  con- 
tents to  the  environment.  Not  author- 
ized for  transportation  by  aircraft. 


§  173.264    [Amended] 

12.  In  §173.264  paragraph' (a)(9)  is 
deleted. 

13.  In  §173.265  paragraph  (b)(2)  is 
deleted;  paragraph  (c)(1)  is  revised  to 
read  as  follows: 

§  173.265     Hydrofluosilicic  acid. 


(b)»»» 

(2)  [Deleted] 


(€)••• 

(1)  Specification  lA.  ID.  or  IM 
(§§  178.1.  178.4.  178.17  of  this  sub- 
chapter). Carboys  in  boxes  or  expand- 
ed polystyrene  packagings.  Use  of  a 
rubber  stopper  and  gasket  Is  author- 
ized for  Specification  lA  and  ID  car- 
trays  only.  Not  authorized  for  trans- 
portation by  aircraft. 


14.  In  §173.266  paragraph  (b)(2)  is 
deleted;  paragraph  (c)(3)  is  revised  to 
read  as  follows: 


§  173.266    Hydrogen   peroxide   solution   In 
water. 


(b)  •  •  • 

(2)  [Deleted] 


(c)*'* 

(3)  Specification  ID  or  IM  (§§  178.4, 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Pressure  in  the  carboy 
may  not  exceed  10  pounds  per  square 
Inch  gauge  at  130°F.  (55°C.).  If  the 
package  is  vented,  there  may  be  no  sig- 
nificant release  of  contents  to  the  en- 
vironment. For  Specification  ID,  the 
cushioning  must  be  non-combustible 
mineral  material,  elastic  wooden-strip 
packaging,  or  large  elastic  cushions 
such  as  corks  fastened  securely  In  posi- 
tion; the  use  of  hay,  excelsior,  ground 
cork,  or  similar  material,  whether 
treated  or  untreated,  is  prohibited. 
Not  authorized  for  transportation  by 
aircraft. 


15.  In  §  173.267,  paragraphs  (a)(4) 
and  (a)(6)  are  revised  to  read  as  fol- 
lows: 

§  173.267     Mixed  acids  (nitric  and  sulfuric 
acid)  (nitrating  acid). 

(a)  •  •  •  ^ 

(4)  Specification^lA  (§  178.1  of  this 
subchapter).  Carboys  in  boxes.  Au- 
thorized only  for  mixed  nitric  and  sul- 
furic acid  containing  not  over  17  per- 
cent nitric  acid  and  containing  at  least 
33  percent  water.  Straight-sided  car- 
boys must  be  used;  cushioning  must  be 
incombustible  mineral  material,  elastic 
wooden-strip  packing,  or  large  elastic 
cushions,  such  as  cork,  fastened  se- 
curely in  position.  The  use  of  hay.  ex- 
celsior, ground  cork,  or  similar  materi- 
al, whether  treated  or  untreated,  is 
prohibited. 


(6)  Specification  ID  or  IM  (§§  178.4. 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Authorized  only  for  mixed 
nitric  and  sulfuric  acid,  containing  not 
over  17  percent  nitric  acid  and  con- 
taining at  least  33  percent  water.  Pres- 
sure in  the  carboy  may  not  exceed  10 
pounds  per  square  inch  gauge  at 
130T.  (55'C.).  If  the  package  is  vented, 
there  may  be  no  significant  release  of 
contents  to  the  environment.  For 
Specifiqation  ID.  cushioning  must  be 
incombustible  mineral  material,  elastic 
wooden  strip  packing,  or  large  elastic 
cushions  such  as  cork  fastened  secure- 
ly in  position:  the  use  of  hay,  excelsi- 
or, ground  cork,  or  similar  material. 
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whether  treated  or  untreated,  is  pro-, 
hibited. 


16.  In  §  173.268  paragraphs  (f)(1)  and 
(f)(3)  are  revised  to  read  as  follows: 

§173.268    Nitric  acid. 


(f)  •  •  • 

(1)  Spec.  lA  or  IK  (§§  178.1,  178.14  of 
this  subchapter).  Straight-sided  car- 
boys in  boxes. 


(3)  Specification  ID  or  IM  (§§178.4. 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes,  or  expanded  polysty- 
rene packagings.  Pressure  in  the 
carboy  may  not  exceed  10  pounds  per 
square  inch  gauge  at  130°F.  (55°C.).  If 
the  package  is  vented,  there  may  be  no 
significant  release  of  contents  to  the 
environment. 


17.  In  §  173.269  paragraph  (a)(2)  is 
revised  to  read- as  follows: 

§  173.269    Perchloric  acid. 

(a)  •  •  • 

(2)  Specification  lA,  ID.  IK,  or  IM 
(§§178.1,  178.4,  178.14.  178.17  of  this 
subchapter).  Glass  carboys  in  boxes  or 
expanded  polystyrene  packagings.  Not 
authorized  for  transportation  by  air- 
craft. 


§  173.270    [Amended] 

18.  In  §173.270  paragraph  (a)(4)  is 
deleted. 

§  173.271     (Amended] 

19.  In  §  173.271  paragraphs  (a)(5)  is 
deleted. 

20.  In  §173.272  paragraphs  (i)(15) 
and  (i)(16)  are  revised  to  read  as  fol- 
lows: 

§  173.272    Sulfuric  acid. 


(i)  •  •  • 

(15)  Specification  lA  or  IK  (§§  178.1, 
178.14  of  this  subchapter).  Carboys  In 
boxes.  Not  authorized  for  transporta- 
tion by  aircraft. 

(16)  Specification  ID  or  IM  (§§  178.4, 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Not  authorized  for  trans- 
portation by  aircraft. 


21.  In  §173.276  paragraph  (a)(1)  is 
revised  to  read  as  follows: 
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§  173.276    Anhydrous  hydrazine  and  hydra- 
zine solution. 

(a)  •  •  • 

(1)  Specification  ID  or  IM  (§§178.4. 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Not  authorized  for  trans- 
portation by  aircraft. 


22.  In  173.277  paragraph  (a)(2)  is  re- 
vised to  read  as  follows: 

§  173.277     Hypochlorite  solutions.    ; 

(a)  •  •  • 

(2)  Specification  lA.  ID.  or  IM 
(§§178.1.  178.4,  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  packagings.  Not , 
authorized  for  transportation  by  air- 
craft. 

•        I   •  •  •  • 

23.  In  §173.278  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  173.278     Nitrohydrochloric  acid. 


(b)  •  •  • 

(2)  Specification  lA.  ID,  or  IM 
(§§178.1,  178.4,  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  packagings.  Rated 
capacity  may  not  exceed  5  gallons  for 
Specification  lA  and  not  over  6.5  gal- 
lons nominal  capacity  for  Specifica- 
tions ID  and  IM.  Not  authorized  for 
transportation  by  aircraft. 

24.  In  §173.291  paragraphs  (a)(1) 
and  (a)(2)  are  revised,  and  paragraph 
(a)(7)  is  deleted  as  follows: 

§  173.291     Flame      retardant      compound, 
liquid. 

(a)**' 

(1)  Specification  lA  (§178.1  of  this 
sul)chapter).  Carboys  in  l)oxes  which 
must  be  closed,  and  when  reused  must 
be  reconditioned  and  tested,  as  pro- 
vided in  the  specification.  Not  author- 
ized for  transportation  by  aircraft. 

(2)  Specification  ID  or  IM  (§§  178.4, 
178.17  of  this  subchapter).  Glass  car- 
boys in  boxes  or  expanded  polystyrene 
packagings.  Pressure  in  the  carboy 
may  not  exceed  10  pounds  per  square 
inch  gauge  at  130°  F.  (55"  C).  If  the 
package  is  vented,  there  may  be  no  sig- 
nificant release  of  contents  to  the  en- 
vironment. Not  authorized  for  trans- 
portation by  aircraft. 


(7)  [Deleted] 


25.  In  §  173.295  paragraph  (a)(3)  is 
revised  to  read  as  follows: 
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§173.295    Benzyl  chloride. 

(a)*** 

(3)  Specifications  lA.  ID.  or  IM 
(§§178.1,  178.4.  178.17  of  this  sub- 
chapter). Glass  carboys  In  boxes  or  ex- 
panded polystyrene  packagings.  Not 
authorized  for  transportation  by  air- 
craft. 


26.  In  §173.346  paragraph  (a)(13)  Is 
revised  to  read  as  follows: 

§  173.346    Poison's  liquids  not  specincally 
provided  for. 

(a)**» 

(13)  Specification  lA.  ID.  or  IM 
(§§178.1.  178.4.  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  paciiagings.  Not 
authorized  for  transportation  by  air- 
craft. 


27.  In  §173.348  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  173.348    Arsenic  acid. 

(a)**» 

(2)  Specification  lA.  ID,  or  IM 
(§§178.1,  178.4.  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  pacliagings.  Not 
authorized  for  transportation  by  air- 
craft. 


28.  In  §  173.349  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  173.319    Carbolic  acid  (phenol)  liquid. 

(a)»*  • 

(2)  Specification  lA.  ID.  or  IM 
(§§178.1.  178.4,  178.17  of  this  sub- 
chapter). Glass  carboys  in  boxes  or  ex- 
panded polystyrene  pacliagings.  Not 
authorized  for  transportation  by  air- 
craft. 


PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

§§  178.2.  178.3.  178.7,  178.8.  178.9.  178.12. 
1 78. 1 5  and  1 78. 1 8    [  Deleted  ] 

29.  Sections  178.2,  178.3.  178.7.  178.8. 
178.9.  178.12,  178.15  and  178.18  are  de- 
leted. 

30.  Section  178.17  is  added  to  read  as 
follows: 

§  178.17  Specification  IM:  non-reusable 
Kla.«s  carboy  in  non-reusable  expanded 
polystyrene  packaKing. 

§  178.17-1     General  requirements. 

(a)  Compliance  is  required  in  all  de- 
tails. 


RULES  AND  REGULATIONS 

(b)  Each  glass  carboy  must  fit  snugly 
in  its  expanded  polystyrene  packaging. 

(c)  The  glass  carboy  and  expanded 
polystyrene  packaging  may  not  be 
used  again  after  contents  have  been 
removed. 

(d)  A  Specification  ID  (§  178.4  of  this 
subchapter)  glass  carboy  manufac- 
tured prior  to  January  1.  1979  may  be 
used  in  place  of  the  carboy  described 
in  this  section,  but  the  Specification 
ID  carboy  must  be  previously  unused 
and  may  not  be  subsequently  reused 
after  contents  have  been  removed. 

§178.17-2    Capacity. 

Carboy  may  not  exceed  6.5  United 
States  gallons  nominal  capacity.  7.0 
United  States  gallons  overflow,  toler- 
ance plus  or  minus  10  fluid  ounces. 

§  178.17-3    Construction  requirements. 

(a)  Glass  carboy: 

(1)  Each  carboy  must  be  machine 
blown  with  threads  In  the  neck  of  the 
glass  carboy  for  closing  by  a  screw  cap. 

(2)  EiCh  carboy  must  be  annealed 
and  have  a  real  temper  not  greater 
than  5. 

(3)  The  weight  of  each  carboy  must 
be  14  pounds  or  greater  with  a  toler- 
ance of  minus  eight  ounces. 

(b)  Expanded  polystyrene  packaging: 

(1)  Expandable  polystyrene  must  be 
molded  to  form  a  protective  outside 
packaging. 

(2)  This  packaging  must  consist  of  a 
top  and  bottom  section  which  inter- 
lock. Each  section  must  be  molded 
with  a  cavity  to  maintain  a  snug  fit 
with  the  carboy. 

(3)  The  density  of  the  expanded 
polystyrene  may  be  no  less  than  1.7 
pounds  per  cubic  foot,  and  no  greater 
than  2.0  pounds  per  cubic  foot. 

(4)  The  minimum  thickness  of  the 
expanded  polystyrene  must  l>e  1  Inch.. 

§  178.17-4     Closure. 

(a)  Glass  carboy: 

(1)  A  gasketed  or  lined  threaded 
screw  cap  is  required.  A  vented  closure 
must  be  provided  when  prescribed  in 
Part  173  of  this  subchapter. 

(b)  Expanded  polystyrene  packaging: 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  weather  resis- 
tant, pressure  sensitive  cloth  or  other 
suitable  tape  must  be  circumferential- 
ly  applies  at  the  mating  areas  of  the 
top  and  bottom  section  to  prevent  sep- 
aration. The  tape  must  be  at  least  2^ 
inches  in  width  and  have  a  tensile 
strength  of  not  less  than  50  pounds 
per  inch  of  width.  Tape  must  overlap 
both  top  and  bottom  sections  circum- 
ferentially  by  not  less  than  one  inch. 
Tape  ends  must  overlap  a  minimum  of 
three  inches. 

(2)  The  two-section  expanded  poly- 
styrene packaging  may  be  closed  for 
shipment  by  means  of  one  or  more 
vertical  non-metallic  straps  of  at  least 
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V^  inch  In  width  and  having  a  tensile 
strength  of  not  less  than  600  pounds. 

§178.17-5    Tests. 

(a)  Glass  carboy. 

(1)  Annealing  test.  After  annealing, 
each  glass  carboy  must  have  a  real 
temper  no  greater  than  5,  when  exam- 
ined in  accordance  with  the  American 
Society  for  Testing  and  Materials  pub- 
lication ASTM  C148-77,  Method  A. 
One  carboy  must  be  taken  from  each 
side  row  and  one  cart)oy  from  a  center 
row  of  the  annealing  lehr  at  least 
every  three  hours  during  manufac- 
ture, and  examined  for  temper 
number.  If  during  polariscopic  exami- 
nation, it  is  determined  that  any 
carboy  in  a  certain  row  has  a  real 
tempei;  greater  than  5,  all  carboys 
within  that  row  must  either  be  reject- 
ed or  re-annealed  to  comply  with  the 
prescribed  test  specification.  Produc- 
tion back  to  the  last  approved  exami- 
nation must  be  quarantined,  resam- 
pled  and  examined  in  accordance  with 
the  prescribed  test  procedure,  after 
which  production  may  be  released  if  in 
conformance,  or  re-aimealed  to  ^ 
comply,  or  rejected. 

(2)  Weight  teat  Each  day  one  carboy 
randomly  selected  from  each  mold 
must  be  weighed.  If  is  fails  to  meet  the 
weight  requirement  of  §  178.17-3(aM3). 
production  back  to  last  successful 
weight  test  from  that  mold  must  be 
quarantined  and  tested  for  weight  or 
rejected.  Non-conforming  carboys 
must  be  rejected. 

(3)  Hydrostatic  pressure  test  One 
cartKjy  must  be  taken  from  each  mold 
at  least  every  eight  hours  during  man- 
ufacture and  subjected  to  a  minimum 
internal  hydrostatic  pressure  of  40 
p.s.t.g.  Instantaneous  or  13  p.8.i.g.  for 
one  minute.  If  a  carboy  from  any 
moldbreaks  when  subjected  to  the 
minimum  internal  pressure,  four  addi- 
tional carboys  from  the  same  mold 
must  be  tested.  If  one  or  more  of  the 
four  additional  carboys  breaks,  all  car- 
boys from  that  mold  produced  since 
the  last  successful  pressure  test  must 
be  quarantined  and  tested  for  compli- 
ance or  rejected. 

(4)  Reports  and  records.  The  manu- 
facturer of  the  glass  carboy  or  a 
person  who  performs  these  tests  for 
the  manufacturer  must  prepare  a 
report  on  the  test  pre.scribed  in  para- 
graphs (a)  (I).  (2).  and  (3)  of  this  sec- 
tion. The  manufacturer  of  the  glass 
carboy  must  retain  the  report  on  the 
results  of  each  test  for  at  least  three 
years  following  the  date  of  the  test. 
These  reports  must  be  available  for 
examination  by  representatives  of  the 
Department. 

(b)  Expanded  polystyrene  packaging: 
(1)    Drop    test    Randomly    selected 

samples  of  completed  packages,  with 
carboys  filled  with  water  to  capacity 
and  closed  as  for  shipment,  must  be 


subjected  to  drop  tests  onto  an  un- 
yielding surface.  A  minimum  of  six 
packages  must  be  tested,  each  not  re- 
quired to  be  subjected  to  more  than 
one  drop.  A  complete  test  cycle  con- 
sists of  the  following: 

(i)  Two  units  dropped  flat  on  bottom 
from  a  height  of  four  feet; 

(ii)  Two  units  dropped  flat  on  side 
from  a  height  of  four  feet;  and, 

(iii)  Two  units  dropped  flat  on  top 
from  a  height  of  four  feet. 

(2)  Results  and  testing  frequency. 
Each  package  in  one  test  cycle  must 
pass  the  test  without  leakage  from  or 
breakage  of  the  glass  carboy.  If  any 
package  fails,  the  condition  causing 
failure  must  be  determined  and  cor- 
rected and  additional  testing  conduct- 
ed until  a  successful  test  cycle  is  ob- 
tained. Testing  must  be  performed  as 
follows; 

(i)  At  the  start  of  initial  production 
from  each  mold,  and  upon  any  change 
in  source  of  resin,  type  of  resin,  or 
process  method.  Te.sls  must  also  be 
performed  when  any  component  or 
the  design  of  the  packaging  is 
changed.  Production  may  not  com- 
mence until  test  requirements  have 
been  satisfied. 

(ii)  Periodically,  at  least  every  four 
months.  If  periodic  testing  indicates  a 
packaging  defect,  packagings  on  hand 
produced  subsequent  to  the  last  suc- 
cessful test  date  must  be  examined  by 
appropriate  means,  and  rejected  if 
found  defective.  Users  of  the  packag- 
ings must  be  advised  of  defects  in 
packagings  released  prior  to  an  unsuc- 
cessful test.  Production  may  not  com- 
mence until  test  requirements  have 
been  satisfied. 

(3)  Records  and  testing  responsibili- 
ty. The  manufacturer  of  the  expanded 
polystyrene  packaging,  or  a  person 
who  performs  these  tests  for  the  man- 
ufacturer, must  conduct  the  testing 
prescribed  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  and  prepare  a 
report  on  the  test  results.  Reports 
must  be  retained  by  the  manufacturer 
of  the  expanded  polystyrene  for  three 
years  from  the  date  of  test.  Reports 
must  be  available  for  examination  by 


representatives  of  the  Department  of 
Transportation. 

§178.17-6    Markings. 

(a)  The  marking  required  by  this 
section  must  be  legible  and  in  charac- 
ters at  least  one  inch  in  height.  Sec- 
tions 173.24(c)(1)  (ii)  and  (iv)  do  not 
apply  to  the  glass  carboy  and  expand- 
ed polystyrene  packaging.  The  mark- 
ing provisions  of  §  172.312  apply. 

(b)  No  person  may  mark  any  carboy 
or  any  expanded  polystyrene  packag- 
ing with  the  specification  identifica- 
tion "DOT-IM"  unless: 

(1)  The  carboy  or  expanded  polysty- 
rene packaging  is  manufactured  in 
compliance  with  this  specification,  and 

(2)  The  manufacturer  has  a  registra- 
tion number  (M"**)  from  the  Materi- 
als Transportation  Bureau.  Depart- 
ment of  Transportation.  Washington. 
DC.  20590. 

(c)  Except  for  Specification  ID  glass 
carboys  marked  in  accordance  with 
§  178.4-4,  the  following  markings  must 
be  embossed  on  the  bottom  of  each 
carboy: 

(DDOT-IM; 

(2)  NRC; 

(3)  Year  of  manufacture;  and 

(4)  Registration  number  (M*'")  of 
the  manufacturer. 

(d)  The  following  markings  must  be 
embossed  on  the  bottom  of  each  ex- 
panded polystyrene  packaging; 

(DDOT-IM; 

(2)  NRC; 

(3)  Year  of  manufacture;  and 

(4)  Registration  number  (M****)  of 
the  manufacturer. 

(49  U.S.C.  1803.  1804.  1808:  49  CFR  1.53.) 

Note.— The  Materials  Transportation 
Bureau  has  determined  that  this  document 
constitutes  a  non-major  regulation  under 
Execiitive  Order  12044  and  DOT  implement- 
ing procedures  (43  FR  9582).  A  regulatory 
evaluation  is  available  for  review  in  the 
docket. 

Issued  in  Washington,  D.C..  on 
March  2.  1979. 

L.  D.  Santman, 
Director,   Materials   Transporta- 
tion Bureau. 
[FR  Doc.  79-7241  Filed  3-9-79;  845  am) 
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PART  III 


DEPARTMENT  OF 

HEALTH, 
EDUCATION,  AND 

WELFARE 

Office  of  Education 


lA  Cumulative  checklist  ofCFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)] 


PLEASE  DO  NOT  DETACH 


NATIONAL  DEFENSE 
STUDENT  LOAN   ^ 
PROGRAM 

NATIONAL  DIREa 

STUDENT  LOAN 

PROGRAM 

Cancellation  of  Loan  for 
Teaching  Service 
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NOTICES 


[4110-02-Ml 

D€PAtTMENT  Of  HEALTH, 
EDUCATION,  AND  WELFARE 

OfflMVf 


NATIONAi  OBBiSf  STUOeiT  LOAN  HIO- 
0«AM  AND  NATIONAL  IMKT  STUOfNT 
LOANPIOetAM 

CimilpHm  •*  L««N  far  Imrndttrnf  S«rv<n 

List  of  schools  determined  to  have  a 
high  concentration  of  students  from 
low-income  families:  list  of  schools  in 
which  the  enrollment  of  students  from 
low-Income  families  exceeds  thirty 
percent  of  the  total  enrollment  of  stu- 
dmts. 

Dmof  sx  LoAH  s 

Borrowers  under  the  National  De- 
fense Student  Loan  Program  may 
cancel  the  entire  amount  of  their  loan 
If  they  teach  full-time  In  one  of  the 
schools  listed.  For  each  complete  year 
of  full-time  teaching  a  borrower  may 
cancel  15  percent  of  his  or  her  loan. 

The  procedures  used  for  selecting 
schools  are  decribed  in  the  National 
Defense  Student  Loan  Program  regu- 
lations (45  CFR  144.53). 

The  Commissioner  has  determined 
that  for  the  1978-79  and  1979-80  aca- 
demic years  teaching  service  in  the 
schools  set  forth  below  qualify  for 
cancellation  in  accordance  with  the 
above  provision. 

DnacT  Loams 

Borrowers  under  the  National  Direct 
Student  Loan  Program  may  cancel  the 
entire  amount  of  their  loan  If  they 


teach  full-time  in  one  of  the  schools 
Usted.  For  the  first  two  complete  years 
of  full-time  teaching,  the  cancellation 
rate  is  15  percent;  for  the  third  and 
fourth  complete  year  of  fuU-time 
teaching,  the  catvcellation  rate  is  20 
percent;  for  the  fifth  complete  year, 
the  cancellation  rate  is  30  percent. 

The  procedures  used  for  selecting 
schools  are  described  In  the  National 
Direct  Student  Loan  Program  regula- 
Uons(45CFR  144.54). 

The  Commissioner  has  determined 
that  for  the  1978-79  and  1979-1980 
academic  years  teaching  service  in  the 
schools  set  forth  below  qualify  for 
cancellation  in  accordance  with  the 
above  provision. 

The  school  lists  appear  In  alphabeti- 
cal order  by  State.  The  entries  for 
American  Samoa.  Commonwealth  of 
the  Northern  Marianas  Islands. 
Guam.  Puerto  Rico,  the  Trust  Terri- 
tory of  the  Pacific  Islands,  and  the 
Virgin  Islands  appear  following  the 
list  for  the  SUte  of  Wyoming.  The 
District  of  Columbia  Is  Included  In  the 
alphabetical  sequence. 

Inquiries  concerning  these  lists  may 
be  made  to  the  appropriate  State  edu- 
cational agency  or  to  the  Campus  and 
State  Grants  Branch.  Division  of  Pro- 
gram Operations.  Bureau  of  Student 
Financial  Assistance.  UJS.  Office  of 
Education.  Washington.  D.C.  20202. 

Dated:  March  5.  1979 

(Cauioc  of  Federal  Domestic  AHistanoe 
Number  13.470:  Hlsher  Educatton— NsUonal 
Defense/Direct     Student     Loan     CanceUa- 

tkXH) 

EuibtL.  Botsr, 
I/.5.  Commissioner  of  Education. 
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ALABAMA 


List  of  Schools  Deteralned  to  have  High  CoQcmieratlofis  of  Students  froa  Lnr-Incam  Failles 
For  lUtloiul  Defense  Student  Losn  and  lUtlonsl  Direct  Student  Loan  Cmcellstlon  Vneflts  for  the  1978-79  and  1979-80  Sdiooi  Tears 
Location Code  *  School  Itamt  Location Code  *  School  Maise 


AUTAUGA  COUNTY 
Autauga  County 

BALDWIN  COUNTY 
Baldwin  County 


BARBOUR  COUNTY 
Barbour  County 


Eufaula  City 

BIBB  UIUNTY 
Bibb  County 


BLOUNT  COUNTY 
Blount  County 

'•ULLOCK  COUNTY 
Bullock  County 


3    Bllllngsley  (01-12) 

1    Autaugavllle  EleMntary  (OK-06) 

1    Autaugavllle  High  (07-12) 


/ 


Butler  County  (cont'd)  1 
1 
1 

1 

CALHOUN  COUNTY 

Calhoun  County  3 


Roslnton  (01-08) 
Belfountaln  (01-06) 
Croaa  loads  (01-06) 
Swift  (01-07) 
Staplcton  (01-06) 
Uhlta  House  (01-06) 
Loxlcy  (01-09) 
Falrbopc  (aK-12) 
Daphne  (01-09) 
Bay  Mlnettc  (01-12) 
lobertsdale  (aK-12) 
Elberta  (01-09) 
Foley  (OK-12) 
SusMTdale  (01-09) 
Perdldo  (OK-09) 


1  Clayton  (aK-12) 

I  CoMr  (OK-12) 

1  Louisville  (OK-12) 

1  Bakcrhlll  (OK-12) 

1  Clio  (OK-12) 


Annlaton  City 


Jackaonvlllc  City 

Oxford  City 

PledMMit  City 

ClOMBEBS  COUNTY 
Chaabers  County 


1  Van  Buren  Kindergarten  (OK-00) 

3  Adalral  Hoorer  Middle  School  (06-09) 

3  Western  Heights  EleMntary  (01-05) 

3  Bluff  City  Eleisentary  (01-05) 


1  Centreville  Eleaentary  (OK-04) 

1  Bibb  County  High  School  (07-12) 

3  West  Blockton  High  School  (07-12) 

3  Six  Mile  EleMntary  (01-06) 

3  West  Blockton  Eleaentary  (OK-06) 

1  Brent  Eleaentary  (05-06) 

3  Randolph  Eleaentary  (01-06) 


1    Allgood  Learning  Center  (01-12) 


;ierrltt  Junior  High  (OK-08)    " 
South  Highlands  School  (05-08) 
Union  Springs  Eleaentary  (OK-04) 
Bullock  County  Junior  High  (OK-08) 
Bullock  County  High  (09-12) 


CHILTON  COUNTY 
Chilton  County 

CHOCTAW  COUiJTY 
Choctaw  County 


Georglana  High  (07-12) 
Baptist  Hill  Kindergarten  (OK-01) 
W.  0.  Paraer  Eleaentary  (01-03) 
Greenville  High  (09-12) 


Calhoon  County  Training  (01-03) 


Norwood  Eleaentary  (TK-OS) 
Conatantlne  Eleaentary  (OK-06) 
Children  Developaent  Center  (00-00) 
Cobb  Junior  High  (07-08) 
Annlaton  High  School  (09-12) 
Johnston  Eleaentary  (01-06) 
Tenth  Street  Eleaentary  (OK-06) 
Cooper  Eleaentary  (04-06) 
Randolph  Park  Eleaentary  (OK-06) 


Jacksonville  Elea  Lab  School  (aK-06) 
Oxford  Middle  School  (04-07) 
Southside  Eleaentary  (OK-04) 


Shawaut  Eleaentary   (OK-06) 
LaFayette  Lanier  Eleaentary  (01-06) 
Rivervlew  Eleaentary  (01-06) 
Huguley  Eleaentary  (01-06) 
Five  Points  Eleaentary  (01-06) 
Chaabers  County  High  (OK-12) 
Plalnvlew  EleaentatT  (01-06) 
LaFayette  High  (08-12) 
Five  Points  High  (07-12) 
Valley  Haven  Center  (00-00) 
Fairfax  Eleaentary  (01-06) 
Southside  Eleaentary  (04-07) 
Eastside  Eleaentary-  (01-03) 


llaplesville  (01-12) 


Choctaw  County  High  (09-12) 
Southern  Choctaw  High  (09-12) 
Silas  EleBentar>  (OK-06) 
Butler  Eleaentary  (OK-08) 
Cilbertown  School  (OK-08) 
East  Choctaw  School  (OK-08) 
Shady  Grove  School  ()K-08) 
Lisaan  School  (OK-08) 


BULTER  COUNTY 
Bulter  County 


1  McKenzie  High  (OK-12) 

1  Greenville  Eleaentary  (04-06) 

1  R.  L.  Auatin  (OK-06) 

1  Greenville  Junior  High  (07-08) 


CLARKE  COUNTY 


Clarke  County 


Clarke  County  High  (09-12) 
Jackson  High  (09-12) 
Coffeeville  High  (07-12) 
Harper  Middle  (05-08) 
Gillaore  Eleaentary  (OK-04) 


*  Coda  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student 'Loan  cancellation  benefits 
Code  2  -  Schools  desig&ated  for  National  Defense  Student  Loan  cancellation  beqefits  only 

benefits  only 


Cod*  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefl 
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Llat  of  School*  Dateialned  to  h«««  llgll  Coaeoatrattoo*  of  Stodonfa  froa  Lnr-Incoa*  PaalUoa 
For  lUtlonal  Dafenao  Studoat  U>«n  — d  ■■tlooal  Dlract  Studoat  LoM  CaacalUtloo  Bofaflta  for  tho  1978-79  and  1979-aO  School  T— r» 
Coda  *  School  — aa Locactoa        .    <;pda  *  School 


Locatloa 

Clark  County  (cont'd) 

Privata  Syataa 
Thoaaavllla  City 

CLAT  couimr 

Clay  County 


COFFEE  couimr 
Cof fa«  County 


Elba  city 

COLBERT  COUMTY 
Colbert  County 


Miacle  Sboala  City 
Sheffield  City 


Tuaciabla  City 

CONECUH  COUNTY 
Conecuh  County 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
1 
3 


1 
1 

1 
1 
1 
1 
1 
1 


1  Ullaon  Hall  Middle  (0V0«) 

1  Grove  Hill  Eleaentary  (OK-04) 

1  CoffecTllle  Eleaentary  (OK-06) 

1  naton  Elaaantary  (OK-06) 

3  Maaalah  Lutheran  (OK-07) 

1  Thoaaavlllc  City  Schoola  (01-12) 


3  Bibb  Cravea  High  (07-12) 

3  Clay  County  Hl(h  (07-12) 

3  Llneville  High  School  (07-12) 

3  Barfleld  Junior  High  School  (01-09) 

3  Hellow  Valley  Eleaentary  (01-12) 

3  Hlllervlllc  Eleaentary  (01-06) 

3  Aahland  Eleaentary  (OK-06) 

3  Llaevlllc  Eleaentary  (01-06) 


Location 

COOSA  couimr 

Cooaa  (U>uaty 


Llat  of  School*  Datanaoed  to  have  High  Concantratlona  of  Student*  froa  Low- lacoaeFaal Ilea 
For  Watlonal  D«fen*e  Student  Loan  aad  national  Direct  Student  Loan  Cancallatlon  Benefit*  for  the  1978-79  and  1979-80  School  Tear* 
Location Coda  *  School  Maaa Location Code  *  School 


baltaa  County  (cont'd) 


OOVIHCTOH  COUNn 
0>vlnctoo  County 


3  Kinaton  (OK-12) 

3  Hew  Brockton  (OK-12) 

3  Coodaan  (aK-09) 

3  Hew  Hope  (OK-09) 

3  Zlon  Chapel  (OK-12) 

3  Elba  Eleaentary  (OK-04) 


Andaluala  City 


Plorala  City 


Brick  Eleaentary  (01-06) 
Dndetvood  Eleaentary  (01-08) 
Barton  Eleaentary  (01-M) 
Colbert  Belghta  High  (01-12) 
Llttlevllle  Eleaentary  (01-08) 
Hew  Bethel  Eleaentary  (01-08) 
Cherokee  Eleaentary  (01-04) 
Cherokee  Vocational  High  (09-12) 
Hatton  Eleaentary  (01-06) 
Cherokee  Middle  (05-08) 
Lclghton  Middle  (05-08) 
Allaboro  Eleaentary  (01-08) 
Lelghton  Eleaentary  (01-04) 
Spring  Valley  Eleaentary  (01-08) 


Webater  Eleaentary  School  (OK-04) 


Wlllaon  (06-08) 
Blake  (01-05) 
Threadglll  (01-05) 
Southweat  (01-05) 
Soutbeaat  (01-05) 


Deahler  High  School  (08-12) 
Morthaide  Eleaentary  (04-07) 
Southalde  Eleaentary  (OK-03) 


Conecuh  County  High  (OK-12) 
Harahall  Middle  (06-08) 
Svergreen  City  (OK-03) 
Lyefflon  (OK-12) 
«epton  (OK-12) 
Everxreeo  High  (09-12) 
Hichfturg  (OK-08) 
Southalde  (04-05) 


Opp  City 


CIENSHAU  COUNTY 


Crenahaw  (U>unty 


CULLMAN  COUNTY 


Cul 


County 


DALE  COUNTY 
Dale  (>>unty  ■ 


Oxark  City 


DALLAS  COUNTY 
Dallaa  County 


3 
3 
3 
3 
3 
3 
3 


*  Code  1 
Code  2 
Code  3 


3 
1 
1 
1 
3 
3 
3 
3 
3 
3 
3 
3 


Coodwater  Eleaentary  (01-05) 
Stewartvllle  Junior  High  (01-08) 
Kcllyton  Junior  High  (01-09) 
(k>odwater  High  (06-12) 
Cooaa  County  High  (01-12) 


Straughn  (01-12) 
Pleaaant  Hoae  (01-12) 
Bed  Le*el  (01-12) 
Blue  Springe  (01-08) 
Fleeta  (01-08) 
W.  S.  Harlan  (OK-08) 
Plorala  (09-12) 


Selaa  City 


3    Andaluala  Public  Kindergarten  (OK-OK) 
3    Andaluala  Middle  School  (06-08) 
3    Church  Street  School  (OK-05) 


1    Plorala  City  School  (OK-OS) 

3    South  Highland*  Eleaentary  Sch<X)l 

(01-04) 


DEKALB  COUNTY 
Dekalb  County 


Doiler  (OK-12) 
Brantley  (OK-12) 
Highland  Hoae  (OK-12) 
Luveme  (OK-12) 


Good   Hope  (01-12) 
Palrvlew  (01-12) 
Hancevllle  (01-12) 
Weat  Point  (01-12) 
Dowllng  (01-09) 
Garden  City  (01-C7) 
Welti  (01-09) 
Joppa  (01-09) 
Jonea  Chapel  (01-09) 
Baileyton  (01-09) 
Cold  Spring*  (01-12) 
Vineaont  (01-12) 


Arlton  School  (OK-12) 
South  Dele  Junior  High  (06-08) 
Midland  City  Eleaentary  (OK-05) 
Newton  Eleaentary  (OK-06) 
George  W.  Long  School  (OK-12) 

Harry  N.  Mlxon  (01-06) 
Joaeph  U.  Liaenby  (01-06) 


ELMOKE  COUNTY 


Elaore  County 


Tallaaaee  City 


3 
1 
3 
1 
3 
3 
1 
3 
3 

3 
3 
3 


Tipton  (01-09) 
Hazen-Harrell  (01-09) 
Shlloh  (01-09) 
Five  Polnta  (01-06) 
Valley  Grande  (01-06) 
Planteravllle  (01-12) 
Southalde  (01-12) 
Martin  Station  (01-06) 

CUrk  Elea«itary  (OK-06) 
Payne  Eleaentary  (OK-06) 
France*  Thoaaa  Eleaentary  (OK-06) 
Kaos  Elearatary  (OK-06) 
Edgcwood  Eleaentary  (0I-O6) 
Selaa  High  School  (10-12) 
Ue*t*ide  Junior  High  (07-09) 
Byrd  Eleaentary  (OK-06) 
Eastalde  Junior  High  (07-08) 
Eaat  End  Eleaentary  (OK-06) 


Kilpatrlck  (01-09) 
(toon  Uke  (01-06) 
Plalnvlaw  (01-12) 
SylvanU  (01-12) 
Plecber  (01-06) 
Colllnaville  (01-12) 
Grove  Oak  (01-09) 
RuhMa  (01-08) 
Idcr  (01-12) 
Croaavllle  (01-12) 
Adaaaburg  (01-08) 
Fyffe  (01-12) 
Geraldlne  (01-12) 
Valley  Head  (01-12) 
Henagar  (01-08) 


loblnaon  Sprlnga  (OK-03) 
Electlc  (OK-12) 
Wallaboro  Eleaentary  (01-06) 
Uetiapka  Eleaentary  (01-06) 
Stanhope  Elaore  (07-12) 
Wetuapka  Middle  (07-08) 
Wctuapka  High  (09-12) 
Mlllbrook  Middle  (04-06) 
Holtville  (01-12) 

Southalde  School  (06-08) 
Tallaaaee  School  (03-12) 
Eaat  Tallaaaee  (01-02) 


ETOWAH  COUNTY 
Attalla  City 


Gadaden  City 


PATETTE  COUNTT 
Payette  County 

FRAiaa.i\.coanY 

Franklin  County 

CEHEVA  COUNTY 
(>neva  (^unty 

GREENE  COUNTT 
Greene  County 


HALE  COUNTY 


Hale  C^Minty 


State  Departaent  of  Youth  Service* 


ESCAMBIA  COUNTY 
Eacaabla  County 


F.  Flower* 
A.  Saith  Jr. 


(01-06) 
(07-09) 


Salea  (01-06) 
Hunter  Miaaion  (01-06) 
Brantley  (01-09) 
Keith  (07-12) 


Private  School 


1    Tutwller  Prlaon  (04-09) 

1    Frank  Lee  Youth  Center  (04-09) 


3  Huxford  (OK-06) 

3  North  Brewton  (OK-09) 

3  HcCall  (OK-09) 

3  Eacaatiia  County  High   (09-12) 

1  W.  S.  Heal  (OK-12) 

3  Floaaton  (OK-12) 

3  A.  C.  Moore  (OK-04) 

1  Rachel  Patteraon  (OK-04) 

1  Eacaabla  County  Middle  (05-08) 


Southern  Normal  High  (07-12) 


HENRY  COUNTY 


Henry  County 


HOUSTON  COUNTY 
ttouaton  County 


_^ 1    Keith  (0/-!^) 

School*  deelgnated  for  both  Matlooal  Defenae  and  National  Direct  Student  Loan  cancellation  benefit* 
School*  deelgnated  for  National  Defenae  Student  Loan  cancellation  benefit*  only 
Schoola  designated  for  National  Direct  Student  Loan  cancellation  benefit*  only 


3  Attalla  Eleaentary  (01-06) 

3  Etowah  High  School  (09-12) 

3  Etomh  Middle  School  (07-08) 

3  Scowera  Bill  Eleaentary  (01-06) 

3  Curtiaton  Eleaentary  (01-06) 


3  Hagncr  (01-05) 

3  Strlplin  (OK-05) 

1  Ann  Cathay  (01-05) 

1  G.  V.   Floyd  Eleaentary  (OK-05) 

3  Forreat  (06-08) 

3  Cory  006-08) 

3  VlalBut  Park  (OK-OS) 

3  Di*que  (06-08) 

3  SaiCh   (OK-05) 

3  Washington  (OK-05) 


3         Berry  (OK-12) 

3        ItabbM'Cvllle  (W-12) 

1         Payette  (OK-12) 


3  Belgreen  (01-12) 

3  Mt.  Star  (01-09) 

3  Vina  (01-12) 

3  Saaaon  High  School  (OK-12) 

1  Geneva  County  High  School  (OK-12) 

3  Coffee  Springs  High  School  (OK-12) 

1  Slocoab  High  School  (OK-12) 


Blrdine  Junior  H;gh  School  (01-08) 
Eataan  Junior  Hif.h  School  (01-09) 
Paraaount  High  School  (OK-12) 
Eutaw  High  School  (10-12) 
Eutaw  Middle  Schcol  (01-09) 


1  Sunshine  High  (OK-12) 

1  Sa%ryerville  Eleaentary  (OK-08) 

1  Moundville  Eleaentary  (OK-06) 

1  Greenaboro  Public  (OK-12) 

1  Newbem  Eleaentary  (01-08) 

1  Akron  Coaaunlty  (OK-12) 

1  Hale  County  High  (07-12) 


1  Abbeville  Priaary  (OK-03) 

3  Headland  High  (09-12) 

1  Headland  Eleaentary  (OK-05) 

1  Abbeville  Intermediate  (04-06) 

1  Abbeville  High  (07-12) 

3  Headland  Middle  (06-08) 


3  Harmon  Junior  High  (01-09) 

3  Houston  County  High  (01-12) 

3  Cottonwood  High  (01-12) 

1  Ashford  High  (01-12) 

3  Webb  Junior  High  (01-09) 


*  Cod*  1  -  Schools  designated  for  both  National  Defense  and  Natioaal  Direct  Student  Loan  cancellation  banefit* 
Code  2  •  School*  de*lgnat«d  for  National  Defenae  Student  Loan  cancellation  benefit*  only 
Cod*  3  -  School*  deelgnacad  for  Natiooal  Direct  Student'  Loan  cancellation  benefit*  only 
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List  of  School*  Deteratned  to  have  High  Concent ratlona  of  Students  froa  tow-Incoae  Faallles 
For  National  Defense  Student  Loan  and  Natloiml  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Yeara 
Location  Code  ♦  School  Naae       Location Code  *  School  Hamt 


List  of  Schools  Deter-lned  to  have  High  Concentrations  of  Students  fro« 

.    _-    .  .  «    ^. ..    M^..j m.    1.^.    r>*««>Al  1  «»-l An    fLAn^fita    for 


For  Matlonal  Defense  Student  Loan  and  Hatlonal  Direct  Student  Loan  Cancellation  Benefits 
Location  ' Code  *  School  Hamt '^«="^^°° ^ 

..-  «,>..».»>  Macoo  County  (conf 

LAUDERDALE  COUNTY 


Code  *  School  Haae 


Houston  County  (cont'd) 


Dothan  City 


JEFFERSON  COUNTY 


Jefferson  County 


Frivatc  System 


Blniinghaa  City 


«  Code  1 
Code  2 
Code  3 


Scl 
Scl 


Montana  St.  Eleaentary  (04-06) 
East  Highlands  Eleiwntary  (OK-02) 
Highlands  Eleaencary  (OK-06) 
Roae  Hill  Eleaentary  (OK-03) 
Stringer  Street  Eleaentary  (OK-04) 
Southside  Eleaentary  (04-06) 
Crandview  Eleaentary  (05-06) 


Roosevelt  Eleaentary  (OK-OS) 
-Bradford  Eleaentary  (01-06) 
Leeds  Elewatary  (01-03) 
West  Jefferson  High  (01-12) 
Springdale  Eleaentary  (01-07) 
Edgewater  Junior  High  (05-09) 
Llpacoab  Junior  High  (01-09) 
Woodward  Eleaentary  (()4-06) 
Ralaund  Eleaentary  (01-06) 
Gaston  Junior  High  (07-09) 
Bell  Special  (00-00) 
Brighton  High  (07-12) 
Brighton  Eleaentary  (01-06) 
McNeil  Junior  riigh  (01-09) 
Oak  Grove  High  (01-12) 
Zinneraan  Eleaentary  (01-06) 
Comer  High  (01-12) 
Trafford  Eleaentary  (01-06) 
BrookviU^  Eleaentary  (01-06) 
Irondale  Junior  High  (01-08) . 
Warrior  High  (01-12) 
HcAdory  High  School  (01-12) 
Addison  Eleaentary  (01-06) 


Aletheia  House  School  (07-12) 


Coaer  (OK-05) 

Enaley  High  School  (09-12) 

Carver  High  School  (09-12) 

Kennedy  (06-08) 

Woodlawn  High  School  (09-12) 

Jackson  Olin  High  School  (09-12) 

Hayes  High  School  (09-12) 

Wenonah  High  School  (09-12) 

Phillipa  High  School  (09-12) 

Parker  High  School  (09-12) 

Jones  Valley  High  School  (09-12) 

Glenn  High  School  (09-12) 

West  End  High  School  (09-12) 

Curry  (OK-08) 

Whatley  (OK-08) 

Glen  Iris  Epic  (01-08) 

Raasay  High  School  (09-12) 

Avondale  (01-08) 

Wilkerson  (OK-08) 

"orwood  (OK-08) 

West  Center  Street  (OK-08) 

Lakevlew  (OK-08) 

Lee  (OK-08) 

Gorgaa  (OK-08) 

Baker  (OK-05) 

Bush  (06-08) 

Crayaont  (01-08) 

Jones  Valley  Eleaentary  (OK-08) 

Abraas  High  (08-12) 

Hard  Middle  (05-08) 

Dunbar  Middle  (05-07) 

ArlinRton  (OK-OK) 

Greenwood  (OK-08) 

Princeton  (OK-05) 

Price  (01-05) 

Inglenook  Dudley  (OK-08) 

Fairview  (01-08) 


ttirainghaa  City 

i 


ir  City 


Fairfield  City 


Tarrant  Citv 


(cont'd) 

3  Falraont  (OK-08) 

3  Wllaon  (OK-08) 

1  Tuggle  (01-08) 

3  Wylaa  (OK-08) 

3  Elyton  (OK-08) 

3  Barrett  (OK-08) 

3  Dupuy  (OK-08>'« 

3  Center  Street  (OK-08) 

3  Pratt  (OK-08) 

1  Minor  (01-05) 

3  Scott  (OK-08) 

1  Finley  Avenue  (OK-08) 

3  Jackaon  (OK-08) 

3  HcCaw  (OK-08) 

1  Patterson  ((OK-05) 

1  Eagan  (OK-08) 

1  Rigglns  (OK-08) 

3  Powderly  (OK-08) 

1  Wenonah  Eleaet.tary  (OK-08) 

1  Oliver  (OK-08) 

1  Sheraan  Heights  (OK-08) 

1  Kinston  (OK-08) 

1  Lewis  (0K-e8) 

1  Davis  (OK-08) 

1  Hill  (OK-08) 

1  Riley  (OK-08) 

3  HcArthur  (OK-08) 

1  Councill  (OK-08) 

1  Lincoln  (OK-08) 

1  Hudson  (OK-08) 

1  Shields  (OK-08) 

1  Martin  (OK-04) 

1  Tuxedo  (OK-08) 

1  Moore  (OK-06) 

1  Spaulding  (OK-08) 

1  Gate  City  (OK-08) 

1  Powell  (OK-Oft) 

1  Lanier  High  (0)-12) 

1  Clarendon  Middle  (05-08) 

1  North  Biraingh.^  (OK-08) 

1  Gibson  (OK-05) 

1  Northside  (OK-08) 

1  Calloway  (OK-08) 

1  Heaphlll  (OK-05) 

1  Washington  ((OK-OS) 


3  Westhllls  Prlaary  (OK-04) 

1  Jonesboro  Prlaary  (OK-04) 

1  Vance  Prlaary  (OK-04) 

1  Dunbar  Prlaary  (OK-04) 

1  Hard  Prlaary  (OK-04) 

1  Fairfield  High  School  (09-12) 

3  C.  J.  Donald  (01-06) 

3  Forrest  Hills  Middle  (07-08) 

3  Robinson  Eleaentary  (01-06) 


Lauderdale  County 


LAWRENCE  COUNTY 
Lawrence  County 


UE  COUNTY 


Lee  County 


LiicsTon  oouirrf 


LlBMtonc  County 


LOWNDES  COUMTY 
Lowndes  County 


Midfield  City      3    Rutledge  School  (01-08) 


Tarrant  Eleaentary  School  (OK-04) 


State  Departaent  of  Youth  Services 


LM'JM   CULHrTY 
Laaar  County 


School 


a  designated  for  both  National  Defe 
loola  designated  for  National  Defense  S 
tools  designated  for  National  Direct  St 


1  Roebuck  Caaius  (04-12) 

1  Chalkvllle  Caapus  (01-12) 

3  Millport  (OK-12) 

1  Sulligcnt  (OK-12) 

3  Detroit  (OK-07) 

3  Kennedy  (OK-12) 

1  Vernon  (OK-12) 


>1AC0H  COUWTT 
Macon  County 


1 
1 
3 
3 
3 
3 
3 
3 
3 
3 
3 
1 
3 


3 
3 
3 
3 
1 
3 
3 
3 
3 
3 
1 
3 
3 


1 
I 
3 

1 
1 
1 
3 
1 


Cloverdale  (01-09) 
Waterloo  (01-12) 
Central  (01-12) 
Lexington  (01-12) 
Anderson  (01-09) 
Allen  Thornton  (00-00) 
Elgin  (01-06) 
Oakland  (01-06) 
Gilbert  (01-06) 
Brandon  (OK-06) 


Courtland  Eleaentary  (OK-08) 
Courtland  High  (09-12) 
Hat ton  Eleaentary  (OK-06) 
Houlton  Eleaentary  (OK-03) 
Speakc  (OK-12) 
Ht.  Hope  (OK-12) 
East  Lawrence  (OK-10) 
Haslcwood  Eleaentary  (OK-06) 
Tennessee  Valley  (0K-09) 
Itoulton  Inteiaedlate  (04-06) 
Hatton  High  (07-12) 
L.  C.  H.  S.  (07-12) 
HamlsMood  High  (07-12) 


Beulah  (OK-12) 

Beauregard  (01-12) 

Sanford  (04-08) 

Loachapoka  (OK-12) 

Saich  Station  High  School  (02-12) 

Salths  Eleaentsry  (01-00) 

Msrtln  Interaedlate  (04-06) 

Carver  Prlaary  (01-03) 

Jeter  Prlaary  (01-03) 

Opcllka  Junior  High  School  (07-08) 

Opeltka  High  School  (09-12) 

Pepperell  InteraedUte  (04-06) 

Brown  Interaedlate  (04-06) 


Tanner  (01-12) 

Owma  (01-09) 

East  Llaestonc  (01-12) 

ClsMnts  (01-12) 

Llaeatona  County  High  School  (01-12) 

ArilK>rc  (01-12) 

Plney  Chapel  (01-09) 

»tM>resvtlle-Belle  Mlna   (01-06) 

Eeld  (01-06) 

Johnaon  (01-09) 

West  Lliwstonc  (01-12) 


White  Hall  (OK-08) 
Russell  (OK-06) 
Central  High  School  (07-12) 
Calhoun  High  School  (07-12) 
Lowndes  County  High  (OK-12) 
Central  Eleaentary  (OK-06) 
Haynevllle  High  (01-12) 
Calhoun  Eleaentary  (01-06) 


MADISON  COUNTY 
Madison  County 


Huntsvlllc  City 


MARENGO  COUNTY 
Marengo  Ccnmty 


Low-IncocK  Faallles 

the  1978-79  and  1979-80  School  Years 


Deaopolls  City 

Linden  City 

MARION  COUNTY 
MarloQ  County 

MARSHALL  COUNTY 
Marshall  County 

(^untersvllle  City 


Tuskegec  Public  (01-08) 
ChlsholB  (01-07) 
Notasulga  (01-12) 


South  Macon  (01-12) 

D.  C.  Wolfe  (01-12) 

Lewis  Adaaa  (01-07) 

Washington  Public  (01-07) 

Tuakegee  Institute  High  School  (09-12) 


Cob  Jones  (09-12) 
Itadlson  Cross  Roads  (01-08) 
West  Madison  (01-04) 
Monrovia  (01-08) 
Rlvertton  (01-08) 
Madison  (05-06) 
New  Market  (01-08) 
Toney  (01-08) 
Central  (01-08) 
Harvest  (01-08) 
New  Hope  (01-12) 
Faraera  Capital  (01-08) 
New  Sharon  (01-08) 
Herldlanvllle  (01-08) 
Big  Cove  (01-08) 
Walnut  Grove  (01-08) 
Owens  Cross  Roads  (01-08) 
Msdlson  County  (01-12) 
Hazel  Green  (01-12) 
Buckhom  (09-12) 
Sparfcaan  (09-12) 


West  Huntsvllle  (OK-05) 
Terry  Heights  (OK-05) 
Colonial  Hllla  (OK-06) 
East  Clinton  (OK-05) 
Lincoln  (OK-05) 
Stone  Middle  (06-08) 


John  Essex  High  School  (OK-12) 
Aaella  L.  Johnson  High  School  (OK-12) 
Marengo  County  High  School  (OK-12) 
Sweet  Water  High  School  (OK-12) 
Marengo  High  School  (OK-12) 

Weatslde  Eleaentary  (OK-06) 
U.  S.  Jones  Eleaentary  (OK-06) 


1    George  P.  Austin  (07-12) 

1    Lindon  Eleaentary  School  (OK-06) 


3  Guln  Eleaentary  (OK-06) 

3  Hackleburg  (OK-12) 

3  Phillips  (OK-12) 

3  Gravel  Sprlnga  (01-08) 


1  Warrenton  Eleaentary  School  (01-06) 

3  Asbury  Junior  High  School  (01-09) 

3  Claysvllle  Junior  High  (01-09) 

3  Grassy  Junior  High  School  (01-09) 


3    Cherokee  (04-05) 

3    Cuntersvllle  Eleaentary  (01-03) 

3    Carlisle  Park  (06-08) 


nsc  and  National  Direct  Student  Loan  cancellation  benefits 
tudent  Loan  cancellation  benefits  only 
udent  Loan  cancellation  benefits  only 


*  Cc^i   1  -  B.4^1-  d^algnated  for  both  Mational  Dafenae  and  Matlooal  Direct  Student  Loan  cancellation  benefits 
Coda  2  -  Schools  designated  for  Matlonal  Defense  Student  Loan  cancellation  benefits  onlj 
Code  3  -  Schools  designated  for  Matlonal  Direct  Student  Loan  cancallacloo  hMteflCs  onlj 
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Llat  of  Schools  teteraloed  to  have  High 

Concentratiooa  of  Student 

s  froa 

Low-Incoae  Paaillles 

For  ItoClonal  Dafenae  SCudent  Lou  and  National  Direct  Stodant 

Loan  Caacallatloa  Benefits  for 

the  1978-79  and  1979-80  School  Taara 

Location 

Code  *  School  RaM 

Location 

Code 

*  School  NaM 

MOBILE  COUNTY 

- 

Nontgcawry  County  (cont'd) 

Bellinger  Hill  (01-06) 

Hoblle  County 

2    Davidson  (09-12) 

Carver  Eleaentary  (01-06) 

3    BrooUey  (01-OS) 

Delay  Lawrence  (OK-06) 

1    Murphy  (09-12) 

Plntlala  (01-06) 

1    UllllMMon  (09-12) 

^ 

Hayneville  load  (OK-06) 

- 

1    Vigor  (09-12) 

Baldwin  (07-09) 

1    Toulalnvllle  (09-12)          I 

Booker  Waahington  (01-06) 

1    Blount  (09-12) 

Lanier  (10-12) 

3    Saraland  (OK-OS) 

Jeff  Davla  (10-12) 

3    Dickson  (OK-05) 

Lee  (10-12) 

3    Fonde  (01-OS) 

Foreat  Avenue  (07-09) 

1    Adelia  WllliaM  (OK-OS) 

- 

CatOM  (01-06) 

1    Eanea  (06-08) 

Capitol  Heights  Jr  (07-09) 

3    Indian  Sprlnga  (01-05) 

Carver  Junior  (07-09) 

1    Alba  (OK-12) 

Bclllngrath  (01-09) 

3    Davla  (OK-06) 

Coodwyn  (07-09) 

. 

3    Merti  (01-05) 

Highland  Car^a  (01-06) 

3    St.  Elao  (06-08) 

Highland  Avenue  (01-06) 

3    Scarborough  (06-08) 

Loveless  (01-06) 

3    Lott  (OK-05) 

Houston  Hill  (07-09) 

1    Maryvale  (OIC-05) 

Pews  (01-06) 

- 

1    Plllana  (06-08) 

Montgoaery  County  (07-12) 

1    HMilton  (01-05) 

Dunbar  (01-06) 

1    Cltronelle  (06-12) 

1    Homlncslde  (OK-05) 

1    WllMt  (OK-06) 

Private  Syatea 

St.  Jude-MontgoMry  (00-00) 

- 

1    Chickasaw  (OK-05) 
1    Lelnkauf  (OK-05) 

1    Old  Shell  load  (01-05) 

Touth  Servir* 

Mt.  ttelgs  Ca^>ua  (04-12) 

1    Mount  Vernon  (OK-05) 

1    Whiatler  (01-05) 

1    Dixon  (OK-05) 

NMGAN  COUNTY 

1    Thoua  (01-05) 

1    Burrougha  (OK-06) 

Morgan  County 

3 

Cataco  (01-09) 

1    Trinity  Gardens  (06-08) 

1 

West  Morgan  (OK-12) 

1    Dunbar  (06-08) 

3 

Plalnvlew  (01-06) 

— ^  1    Mobile  County  Training  (06-08) 

, 

3 

Danville  (OK-12) 

1    Stanton  load  (01-05) 

3 

Prlcevllle  (OK-09) 

1    Woodcock  (OK-OS) 

3    Shepard  (OK-05) 

* 

2    Shaw  (09-12) 

Decatur  City 

3 

SoMrvllle  load  Elewntary  (OK-OS) 

3    Azalea  load  (06-08) 

1 

Weatlawn  Elewntary  (01-05) 

1    Council  (OK-05) 

1 

Lakevlew  EleMntary  (OK-05) 

1    Fonvlelle  (01-05) 

1 

Carver  OevclopMntal  School  (01-12) 

1    Crlchton  (01-05) 

1    Brazier  (OK-05) 

' 

i    Clark  (06-08) 

Hartselle  City 

3 

F.  B.  Burleson  Elawntary  (OK-OS) 

1    Washington  (06-08) 

1    Bobbins  (OK-OS) 

1    Calcedeaver  (OK-06) 

PEIKY  COUNTY 

1    Craighead  (OK-OS) 

1    Prlchard  (06-08) 

Perry  County 

1 

Onlontown  High  School  (OK-12) 

1    Belaaw  (06-08) 

1 

Weatalde  High  School  (OK-12) 

- 

1    Clcndale  (OK-05) 

1 

Suttle  Cn— inity  (OK-12) 

1    Palwr  (OK-OS) 

1 

lobert  C.  Hatch  (OK-12) 

1    Whitley  (OK-OS) 

1 

Helberger  (OK-08) 

MONROE  COUNTY 

Monroe  County 

1    Beatrice  EIVMntary  (OK-06) 

Marlon  City 

1 

Marlon  High  (07-12) 

1    Excel  High  (OK-12) 

1 

Marlon  EleMntary  (OK-06) 

1    Monroeville  Middle  (OS-07) 

1    Monroe  Senior  (OK-12) 

- 

1    Frisco  City  ElcMntary  (OK-OS) 
1    Monroe  County  High  (08-12) 

PICKENS  COUNTY 

■" 

1    J.  F.  Shields  (07-12) 

Plckcna  County 

Gordo  High  (07-12) 

1    Monroevllle  EleMntary  (OK-04)  , 

Allceville  High  School  (09-12) 

1    J.  D.  Blacksher  (OK-12)       , 

Carrollton  School  (OK-12) 

1    Uriah  Middle  (05-07) 

Gordo  Eleaentary  School  (OK-06) 

1    Friaco  City  High  (06-12) 

Refom  EleMntary  School  (OK-05) 

MUMTCOMEKY  COUNTY 

• 

A 

Pickens  County  High  School  (06-12) 
Allceville  EleMntsry  School  (OK-04) 

Msntgowry  County 

1    NacMillan  (01-06) 
1    Paterson  (01-06) 
3    Mclntyre  (07-09) 

Allceville  Middle  School  (05-08) 

*  Coda  1  - 

Schools  designated  for  both  National  Defense  and  National  Direct  Student 

Loan  cancellation  benefits 

Coda  2  - 

Schools  designated  for  National  Defense  Student  Loan  cancellation  benefit 

1  only 

Coda  3  - 

Schools  designated  for  National  Direct  Student  Loan  cancellation  bemfita 

only 

List  of  School.  Determined  to  have  High  Concentration,  of  Student.  fro«  f -J"^f«/"i"**  ..  .^.  „,  „,„. 
For  N.tlon.1  Defense  Student  Loan  and  National  Dlract  Student  Ix^an  Cancellation  Benefit,  for  the  1978-79  and  1')79-«0  School  Year. 
Location Code  *  School  Naae .     i -—►<""  -Code*  School  Naaie _ 


PIICE  COUNTY 
Pike  County 


Troy  City  SysLea 


RANDOLPH  COUNTY 
Randolph  County 


Roanoke  City 

RUSSELL  COUNTY 
Ruascll  County 


Phenlx  City 


SHELBY  COUNTY 
Shelby  County 


SUKTER  COUNTY 
Suater  County 


1  Sprlnghlll  Eleaentary  (OK-06) 

1  Pike  County  Eleaentary  (OK-06) 

1  Shellhom  Eleaentary  (OK-06) 

1  Pike  County  High  School  (07-12) 

1  Goshen  High  School  (07-12) 

1  Banka  Junior  High  (OK-09) 

1  Coahen  Eleaentary  (OK-06) 


1  Laura  Montgoaery  Henderson  (01-05) 

1  Oakland  Heights  (01-03) 

3  Charles  Henderson  High  (09-12) 

1  Charles  Henderson  Junior  High  (06-08) 


3  Randolph  County  High  (07-12) 

3  Wedowee  Eleaentary  (04-06) 

3  Wadley  High  (01-12) 

3  Rock  Mills  Junior  High  (01-08) 

3  Folsoa  Junior  High  (01-09) 

3  Woodland  High  (01-12) 


3    Handlcy  High  (08-12) 

3    Handley  Middle  School  (05-07) 

3    Kinght-Enloe  (01-04) 


1  Dixie  Eleaentary  (OK-06) 

1  Mt.  Olive  High  (OK-12) 

3  LadonU  Eleaentary  (OK-06) 

1  lusaell  High  (09-12) 

1  Chavala  High  (07-12) 

1  Oliver  Eleaentary  (OK-06) 

1  Pittaview  Eleaentary  (OK-09) 

1  tusaell  Eleaentary  (OK-08) 


1  Meadowland  Eleaentary  School  (OK-OS) 

3  Central  Eleaentary  School  (OK-06) 

1  SuMerville  Eleaentary  School  (OK-05) 

3  Westview  Eleaentary  School  (OK-OS) 

1  Susie  B.  Allen  Eleaentary  School  (OK-OS) 

3  Central  High  School  (11-12) 

1  South  Cirard  High  School  (09-10) 

1  Phenlx  City  Middle  School  (07-08) 

3  Sherwobd  Eleaentary  School  (OK-05) 

3  Rldgecrest  Eleaentary  School  (OK-OS) 


1  Calera  Eleaentary  (01-05) 

3  Hontevallo  Middle  (06-08) 

3  Coluabiana  Elementary  (01-05) 

1  Vincent  Eleaentary  (01-06) 

1  Helena  (01-06) 

3  Calera  High  (06-12) 

3  Vincent  High  (07-12) 


North  Suater  Junior  High  (01-09) 
York  Weat  End  Junior  High  (01-09) 
Livingston  Junior  High  (01-09) 
Livingeton  High  (10-12) 
Suater  County  High  (10-12)  v  , 
Kinterbi.h  Junior  High  (01-OT) 


Location 
TALLADEGA  COUNTY 

Talladega  County 


Sylacauga  City 


Talladega  City 


TALLAPOOSA  COUNTY 


Tallapooaa  County 


Alexander  City 


TUSCALOOSA  COUNTY 
Tuscaloosa  (^unty 


Childeraburg  High  (09-12) 
Munford  High  (07-12) 
Sycaaore  Eleaentary  (01-03) 
Jonesview  (OK-06) 
Idalia  (OK-06) 
Hannah  J.  Mallory  (OK-06) 
Childeraburg  Eleaentary  (0K-04) 
Syca«>re  Junior  High  (04-09) 
Fayettevllle  (01-12) 

A.  H.  Watwood  (OK-04) 
C.  R.  Drew  (05-08) 
Hill  Eleaentary  (OK-06) 
Talladega  Co.  Training  (OK-12) 
Winterboro  (OK-12) 
Wheatley  (05-08) 

Talladega  Co.  High/Elea  (OK-12) 

B.  B.  Coaer  (OK-12) 

Main  Avenue  (01-05) 
Mountainview  (01-06) 
Pinecreat  School  (OK-05) 
East  Highland  (07-08) 
Sylacauga  High  School  (09-12) 


Grahaa  Eleaentary  (OK-04) 

R.  L.  Young  Eleaentary  (OK-04) 

TalUdega  Middle  School  (05-08) 

Salter  Eleaentary  (OK-04) 

Hal  Hcndcraon  Eleaentary  (OK-04) 

Central  Eleaentary  (OK-04) 


Edward  Bell  School  (01-12) 
Dadeville  High  School  (07-12) 
Davlston  School  (01-12) 
Hackneyvllle  School  (01-12) 
N«H  Sita  School  (01-12) 


Alexander  City  Junior  High  (07-09) 
Jla  Pearson  School  (01-02) 
Radocy  School  (05-06) 
Laurel  School  (03-04) 


Northside  High  (07-12) 
BrookHOod  High  (07-12) 
Tuscaloosa  County  High  (10-12) 
Holt  High  (10-12) 
Northport  Junior  High  (07-09) 
Boteler  Junior  High  (07-09) 
Hillcrest  Junior  High  (07-09) 
Westwood  Eleaentary  (OK-06) 
Flatwoods  Eleaentary  (OK-06) 
Brookwood  Eleaentary  (OK-06) 
Vance  Eleaentary  (OK-06) 
Buhl  Eleaentary  (OK-06) 
Walker  Eleaentary  (OK-06) 
Crestaont  Eleaentary  (OK-06) 
Matthewa  Eleaentary  (OK-06) 
Cottondale  Eleaentary  (OK-06) 
Maxwell  Eleaentary  (OK-06) 
Englewood  Eleaentary  (OK-06) 
Holt  EleiMntary  (OK-06) 
Myrtlewood  Eleaentary  (OK-06) 


■Ignated  for  botli  National  Defense  and  National  Direct  Student  Loan  cancellation  bans 
■  iitnated  for  National  Defenae  Student  Loan  cancellation  benefits  only  ~* 


*  (k>d*  1  -  Schools  desl 

Cod*  2  -  Schools  designated  

Cod*  3  -  School,  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


fits 
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List  of  Schools  Determined  to  have  High  Ccncentratlone  of  Students  froa  LoH-Incoa*  Paaillles 
rer  lletlonal  Pefense  Student  Loan  and  Itotlonsl  Direct  Student  Loan  Cencellstlon  Benefits  for  the  1978-79  end  1979-»0  School  Tests 


Location 


Code  *  School 


Location 


Code  *  School  Ha 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  In^Income  Fsmllles 
For  Watlonal  Defense  Student  Loan  and  Watlonal  Direct  Student  Loan  Cancellation  Benefits  for  tWT  1978-79  and  1979-80  School  Tears 
Location  Code  *  School  Mams Location Code  *  School  Name 


TUSCALOOiA  CUUKTK  (cont'd) 


Tuscaloosa  C^ty 


WALK£R  COUNTY 
Walker  County 


Carbon  Hill  City 


1  Central  (OK-06) 

1  Tuacaloosa  (07-09) 

3  Oakdalc  (OK-06) 

I  Thirty-Second  Avenue  (OK-06) 

1  Westlawn  (07-09) 

1  I  Stafford  (OK-06) 

1  I  Parkview  (OK-06) 

1  Twentieth  Street  (OK-06) 

1  Stlllman  (OK-06) 

1  Druid  High  School  (10-12) 

3  Alberta'  (OK-06) 

3  East  End  (OK-06) 


Tomley  Junior  High  School  (01-09) 
Kedmlll  Junior  High  (01-09) 
Parrlsh  Elementary  (01-04) 
Dora  Junior  High  School  (06-09) 
Slpsey  Junior  High  (01-09) 
Oakman  Elementary  (01-06) 
T.  S.  Boyd  Elementary  (01-05) 
Onion  Chapel  Junior  High  (01-09) 
Empire  Junior  High  (01-09) 
Bankhead  Elementary  (05-07) 
Sumlton  School  (01-08) 
Rauvoo  Junior  High  (01-09) 

Carbon  Hill  Junior  High  (05-08) 
Carbon  Hill  Elementary  (01-04) 


WALKiA  COUNTY  (cont'd) 

Ja-v.er  City    3 
3 

WASHINGTON  COUVrY 
Washington  County 


KUSl-UK  aaHML   (cont'd) 


WILCOX  COUNTY 
Wilcox  County 


T.  R.  Slaons  Elementary  (OK-05) 
West  Jaapcr  Elemental y  (0K-n5) 


Prank  Boykln  Elementary  (01-06) 
Mlllry  High  School  (01-12) 
Leroy  High  School  (01-12) 
Mcintosh  High  (07-12) 
Chatom  Elementary  (01-05) 
Prultdalc  High  School  (01-12) 
■eeds  Chapel  Elementary  (01-06) 
Wagarvlllc  Elementary  (01-06) 
Washington  County  High  School  (09-12) 
Chatom  Middle  School  (06-08) 


Pine  Hill  Conaol  Elementary  (OK-04) 
Pine  Hill-  Conaol  Middle  (05-08) 
Wilcox  County  Training  School  (OK-06) 
Boykln  Elementary  (OK-06) 
Moore  Academy  (OK-06) 
Alberta  Elementary  (01-06) 
Wilcox  County  High  School  (09-12) 
W.  J.  Jones  High  School  (09-12) 
Pine  Hill  High  School  (09-12) 
Camden  Ac.  Elementary  (OK-04) 
Tates  Chapel  (OK-06) 
Camden  Academy  Middle  (05-08) 


LAKE  t  PENINSULA 
SCHOOLS 


2  Red  Devil  1-8 
1  Slaetmuta  1-12 

1  Stonv  River  1-11 

?.   Chignik  Lake  K-12 

2  Igiuqiq  1-9 

2  Kokhanok  Bay  K-12 
1  Nondalton  K-12 


SOtnnEAST  ISLAND 
SCHOOL 


SOIRHHEST  REGION 
SCHOOL 


AL.tfJU 


List  of  Schools  Determined  to  have  High  Conemntrations  of  Students  from  Low-Ibcosm  Families 
For  Watlonal  Defense  Student  Loan  and  National  Direct  Student  Loam  Cancellation  Benefits  for  the  1978-79  and  1979-SO  »chool  Taars 
Location  Code  *  School  Heme  Location  Code  *  School  Mama 


(f lease  note  that  all  elementary  and  secondary 
schools  in  this  btate  operated  by  the  Bureau  of 
Indian  Affairs  are  considered  to  meet  the  qual- 
ification of  a  high  concentration  of  students 
from  towlacome  families,  and  arc.  therefore, 
not  InclucV'  ■-.,   tils  Hut..; 


ALASKA  GATEtlAY 
iOflOunH  SCHOOLS 

ALEUTIAN  RKCION 
SCHOOL 

ANCHORAGE  SCHOOLS 

BERING  STRAITS  SCHOOLS 


HOOHAHCITY  SCHOOLS 


HYDABORG  CITY  SCHOOL 


IDITRROO  AREA  SCHOOL 


1  Hantasta  Lake  l-n 


Akutan  1-S 
Atka  K-10 


1  Roonah  CL 
1  Roonah  RS 

1  Rydaburq  RL 

1  Rydabur9  RS 

2  Anvik  K-12 

1  Craylinq  9-10 

2  Holy  Croas  1-12 

1  Lime  Vlllaqe  1-12 

2  Nikolai  1-12 
1  Shaveluk  9-10 
1  Tklida  1-12 


1  Jesse  Lee  Ho^ 

1  McLauqhlin  Touth  Cantar 


»«  CITY  SCHOOLS      1  Kake  EL 
1  Kaka  RS 


CHATHAM  CITY  SCHOOLS 
G*LENA  CITY  SCHOOL 


1  Covenant  RS 
1  Gambell  9-12 

1  Royuk-Halamuta  1-9 

2  Savoonqa  9-12 

1  Shishitaraf  1-13 

1  Tsllar  1-9 

1  Ohalaklatt  HS 

1  Males   1-9 

I  Wtita  No«mtain  1-12 

1  Angoon  K-12 

2  Galena  EL 
2  Galena  RS 


KXRAI  PEMINSIOA 
BOROUGH 


RIHC  COVE  CITY 


1  b>9lUh  Bay 

2  Kin9  Covm  Schools 


LOWRR  KUSKOKMIN 

SCHOOLS 

1  Atmautluak  K-11 

2  Bethel  EL 

2  Bethel  Regional  KS 

1  Chafomak  HS 

1  Eek  RS 

2  Kipntdc  HS 

1  Konqlganak  1-11 

2  Kwiqillinqok  HS 

1  Nelson  laland  HS 

1  Nunapitchuk  HS 

1  Platinimi  EL 

1  Tuluksak  HS 

1  Tununak  HS 

LOWER  YUKON  SCHOOLS 

1  Alakanuk  9-12 

1  Eamonak  K-12 

1  Fortune  Ledge  K-7 

1  Hooper  Bay  K-12 

1  Mountain  Village  K-17 

1  Pltkas  Point  EL 

1  Russian  Mission  EL 

NORTH  SLOPE  BOROOflH 

SCHOOL 

2  Anaktuvuk  Pass  K-12 

2  Atkaaook  K-8 

2  Kaktovik  K-12 

2  Nuiqsut  K-12 

2  Point  Hope  K-12 

, 

2  Point  Lay  K-8 

2   Wainwright  K-12 

:«iRnn-rt:sT  arctic 

SCHOOLS 

1  Ambler  EL 

1  Ambler  HS 

1  Buck land  K-B 

2  Peering  K-8 

1  Kobuk  K-8 

1  McQueen  EL 

1  McQueen  HS 

■^ 

2  Noatak  EL 

2  Noatak  HS 

2  Noorvik  EL 

2  Noorvik  HS 

1  Salawik  EL 

1  Selawik  HS 

1  Shungnak  EL 

1  Shungnak  HS 

ST. 


MARY'S  CTTV 

scmr., 


YUKON  FLATS  SCHOOLS 


2  Kasaan  EL 

1  Port  Alexander  EL 


1  Aleknaglk-North  Shore  K-8 

2  Clarks  Point  1-8  . 
1  Ekwok  K-Q 

1  Koliganek  1-11 
I  Manokotak  K-10 

1  New  Stuyahok  K-12 

2  Portage  Creek  K-11 
1  Togiak  1-12 

1  Twin  Rills  1-8 


2  St.  Mary's  O. 

2  St.  Mary's  JHS 

2  St.  Mary's  Catholic  HS 


1  Arctic  Village  K-12 

1  Birch  Creek  K-12 

2  Chalkyitsik  K-12 

1  Circle  K-12 

2  Fort  Yukon  EL 
2  Fort  Yukon  HS 
1  Rampart  K-12 

1  Stevens  Village  K-8 
1  Venetie  HS 


YUKOil-KOYUKUK  SCHOOLS  1  Allakaket  1 
1  Hughes  1-8 


■10 


Huslla  1-10 
Kaltaij  1-12 
Koyukuk  1-10 
Minto  1-10 
Nulato  K-12 
Ruby  1-10 


ROOIAK  ISLAND  BOKIUGH 

SCHOOL  2  Akhiok  K-10 
2  Karluk  K-8 
2  Ouzinkia  IL 


KUSPUK  SCHOOL 


1  Chuathbaluk  1-12 
1  Crooked  Creek  1-12 
I  Lower  Kalskag  I-12 
1  m>per  Kalskaa  1-8 


•  Coda 


1  -  Schools  designated  for  both  Hatlooal  Dafe—  and  Ratiooal  Direct  Student  Loam  cancellatloo  benefits 

2  -  Schools  designated  for  Natiooal  Defense  Student  Loan  cancellation  benefits  only 

3  •  Schools  designated  for  Natiooal  Direct  Student  Loan  cancellation  benefits  only 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


/JLUDHA 


NOTICfS 


Atia>MA 


14213 


Llat  of  School!  Deceralned  to  h«v«  High  CoocmtraCloiM  of  Student*  fro«  Lov-Inca 
for  national  Pefeme  Student  loaa  md  ItotloMl  Direct  Stwtent  U>mi  C»ac«lUtlon  Bwwfit*   for  the  1978 
Code  *     School  W^e Location      Code  «     School 


m  real Ilea 
79  and  1979- 


80  School  Tear a 


Locat Ion 

(Heaae  note  that  all  ele«entary  and  lecondary 
achoolf  In  thla  State  operated  by  the  Bureau  of 
Indian  Affairs  arc  considered  to  Mct  the  qual- 
ification of  a  high  concentration  of  itudcnta 
froa  lowlncoaw  faalllea,  and  are.  therefore, 
not  Included  on  tbia  Hat.) 


APACHE  COONTT       { 

Apache  County  ORton  High  School  #90 

1     Valley  High  School 
Arisona  Dapartaeqt  of  Corrrectlona 


of  Students  frois  Lo«*-IncoB«  Faallles 
For  Watlonal  Defense  s":;;,;;  i;;;r;;d"i;;'ti;;;rrDir.ct  atudi^nt  I^n  CanclUtlon  Benaflts  for  the  1978-79  and  1979-80  School  Tear. 

^ —   -  -   .   —  .   •  u  tam«»<m«i  Code  " 

Location   


List  of  Schools  Oecendiied  to  have  High  Concentrations 

■nt  1 

School 


Code  * 


Location 


School 


Douglas  Unified  »27  (cont'd) 

3 
2 

3 
3 


Clawaon  School 

Douglas  High  School 

rirteenth  Street  School 

Plrtlerllle 

SanJi  Htfley  Il«Mnt«nr 

TMBirth  Street  UeMntary 


CRAHAH  COOMTT 

Arixona  Departaent  of  Correotloas 

1  Safford  ConsenratioD  Cantar 


B:»«!0    Eli 


sentary  #23 
3 


Chinle  Bleaen 


tarjj 


1 

#2* 

1 
1 
1 
1 
1 
3 
1 
1 
1 
3 
3 


Ganado  Bleaentary  #19 

1 
1 
1 
1 

HcHary  EleMntary  #23 

3 

Pueroo  Eleaentary  #18 


Alpine  Conaerratlon  Center 


Chinle  Kleaentar^r 
Chinle  High  School 
Chinle  Junior  High  School 
Chinle  Priaary 
Hany  Paras  Eleaentary 
■avajo  Lutheran  School 
Red  Heaa  Bleaentary 
Red  Mesa  High  School 
Round  Rock  Eleaentary 
SweetMater  Eleaentary 
Tsaile  Bleaentary 


Paloalnaa  Eleaentary 

2 
f'^ree  Bleaentary  #2? 

3 
San  Slacn  Ualfled  #18 

3 
St.  David  Ohiried  #21 

1 


Hace  Heat 

ntary 

#19 

Paloainaa 
Pearoe  Kl« 

UesMotary 
mmt*ry 

Pt.  ThoMa  Ohiriad  #20 

1 
3 
3 

SafTord  Klsaentary  «1 


Pt.  Tboaa* 
Pt.  Thoaaa 
Our  Savior' 


ElMenUry 
Hl«h  School 
s  Lutheran 


MARICOPA  COUKTY  (cont'd) 
Chandler  (taified  #80 

3 
1 
1 
2 
1 


Chandler  Height* 
Dei\.v«>  Elaaantary 
Galveston  Kleaantary 
brtford  Eleaentary 
Hlllia  Junior  High  Sobool 


2    DoroUgr  Stinaoo  Eleaentary 

1    Lafa  lalaan  Bleaentary 

1     SafTord  Junior  High  School 

Soloacnvllla  Eleaentary  ^ 


Sol' 


villa  Bl« 


ntary 


Craighton  Eleamtary  $11 

1 
2 

1 
1 

2 
3 

Dyaart  ftaifled  #89 


Cr«i«htoo  Eloaeotary 
Ufayetta  Elsaantary 
Loaa  Linda  BXeaantary 
MaehM  Eleaentary 
Pap^o  Blaaantary 
St.  Agnea 


San  SimoB  ORifiad  Sohool 


St.  David  oniried  School 


GR 


Thatoliar  ODifiad  #4 

2 
2 

OLB   COONTT 
Clirton  Onlfied  #3 


faUay  Ohlon  High  School  #33 


Ganado  Eleaentary 
Ganado  Interaedlate 
Ghnado  Junior  High  School 
Ganado  Teaching  High  Sobool 


Nolary  Eleaentary 


Puarco  Eleaentary 


Round  Valley  Eleaentary  #10 

2    Springerville  Els 
2     Eager  Eleaentary 


jury 


St.   Johns  Eleaentary  #1 


Hllleoz  Dtairied  #13 
1 
1 
2 

'COCONINO  COUMTT 

^lagatafT  OhlMed  #1 
2 
2 
2 
2 
2 
1 
1 
1 
1 
1 
1 


Valley  Obion  High  Sobool 


WllooB  Eleaentary 
Hlllooz  Middle  School 
Wlleox  Hixh  School 


Coconino  Hijh  School 

Christenaen  Eleaentary 

Beat  PiagsUff  Junior  High  School 

Plagaurr  High  School 

Plagstarr  Junior  High  School 

Killlp  Bleaentary 

Kinaey  Eleaentary 

Leupp  Eleaentary 

Marshall  Eleaentary 

South  Beaver  Eleaentary 

Thoaaa  Eleaentary 


DunoMi  ODiried  #2 


Jaok  Daley  Priaary 
Thatcher  Eleaentary 


Laugtaam  daaantarr 


Ounean  Eleaantary 
Dunoan  High  Sehoel 


1 
1 
1 
1 

Fouler  Eleaentary  #^ 

1 
Gilbert  Otaifiad  #«1 


Dyaart  Eleaantary 
Dyaart  High  School 
El  Mirage  Kleaaotary 
Surpriae  Eleaantary 


Powlar  Eleaantary 


GUbert  Ble 


ntary 


MARICOPA  COONTT 

Fria  Onion 


High  Sebeol  #16 


Gila  Band  Obifiad  #2« 
2 

Glandala  Eleaentary  #10 


Gila  Band  Ele 


ntary 


2 

1 

Aguila  Eleaentary  #63 

3 
Alhaabra  Eleaantary 

1 

2 

2 

■  2 

1 
2 


Acua  Frla  Ohioa  High  Sobool 
Waatam  Aoadeay 


AguUa  Eleaantary 


Qiao  F.  Burton  Eleaentary 
Harold  Saith  Eleaantary 
laaao  laaa  Eleaentary 
Onit  I  Eleaentary 
tniliaa  C.  Jaok  Eleaantary 


#68 


Alhaabra  Eleaentary 
Andaluoia  Eleaentary 
Granada  —  Valencia  Eli 
Montebello  Eleaentary 
St.  Gregory's  School 
HeatHOOd  Eleaentary 


tary 


Glandala  Dnioa  High  School  #9 
I 
1 

Higley  Eleaentary  #60 
3 


St.  Nary'a  High  Sobool 
Pattardell  School 


Isaac  Bleaentary 


HindOH  Rock  Bleaentary 
1 
1 

1   ; 
1 
1 


Pioneer  School 

#8 
Pt.   Deface  Ele 
Pt.  Oeflariee  Junior  High  School 
St.  Michael's  School 
HindoH  Rock  Eleaentary 
Window  Rock  High  School 


Predenia/Moccaaln  Obified  #6 


tary 


Page  Onlfied  #8 


COCHISE  COOHTT 

Arixona  Departaent 


of  Corrections 
1 


Ft.  Grant  Training  Center 


Ash  Creek  Bleafntzry 

3 
Benscn  Eleaentary  tO 

3 
3 


•53 


Bisbee  tkiified  #2 


Douglas  Otoiried  #27 
1 
2 
3 


Ash  Creek  Eleaentary 

Benson  Priaary 
Benson  Middle  School 


Bisbee  High  School 
Greenuay  School 
Lincoln  Sdhool 
Middle  Sobool 


A.   Aveflue  Bleaentary 
Apache  EleaenUry 
Carlson  School 


TUba  City  0hifled#15 

3 
1 
1 
1 
1 

CIU  COONTT 

Pay  eon  (ktlfied  #10 
1 

Rice  EleaenUry  #20 

3 
1 

Toung  EleaenUry  #5 
3 


FredonU  EleaenUry 
Predonia  High  Sohool 
Moccasin  Eleaentary 


Page  EleaenUry 
Page  High  School 
Page  Middle  Sohool 


Navajo  Gospel  Mission 
Tube  City  Eleaentary 
Tube  City  High  School 
Tube  City  InUraediaU 
Tuba  City  Junior  High  School 


Arlli^ton  Eleaentary  #17 

3  Arlington  EleaenUry 

3  Harquahala  EleaenUry 

Arixom  Departaent  of  Corrections 


1 


Adobe  MounUin  School 


Avondale  Eleaentary  #M 
1   , 
1 
1 

Balsx  Eleaentary  #31 
1 
1 

Buckeye  Eleaentary  #33 
1 


Avondale  EleaenUry 
Avondale  Junior  High  School 
Uttie  Corr  EleaenUry 


Balsx  EleaenUry 
Crokett  Eleaentary 


#5 

1 
2 
2 
1 
3 
1 
1 

Cyrene  Eleaentary  #26 
2 

Laveen  Eleaentary  #59 
1 
1 

Liberty  Eleaentary  #25 
2 


Higley  Bleaentary 


Butler  Bleaentary 

Cee  Eleaentai*y 

laaae  Junior  High  School 

Mitchell  Eleaentary 

St.  Mathew's 

Sutton  Eleaentary 

Zito  Eleaentary 


Waggoner  EleaenUry 


Laveen  EleaenUry 

N.  C.  Cash  Eleaentary 


Liberty  Eleaentary 


JuUa  Randal  El 

Peridot  Mission 
Rioe  Eleaentary 

Toung  EleaenUry 


Ury 


Buckeye  Eleaentary 


Cartwright  Eleaentary  #83 

2     Boraan  Eleaentary 
2    CartMPlght  Bleaentary 
2    Dows  Eleaentary 

2 
2 
1 
2 


Littleton 


Eleaentary 
1 


#65 


Littleton  Eleaentary 
OndardoMn  Junior  High  School 


Mesa  Otairied  #« 


Batrella  Bleaentary 
Long  Eleaentary 
SpiUlny  Bleaentary 
Sunset  Eleaentary 


Eleaentary 
Eisenhower  Bleaentary 
Franklin  EleaenUry 
Preaont  Junior  High  School 
Jefferson  Eleaentary 
Keller  Eleaantary 


*  Code  1  -  School*  designated  for  both  National  Defenae  «nd  National  Direct  Student  Loan  cancellation  befeflt* 
Code  2  -  School*  deelgnated  for  National  Defenae  Student  Loan  cancellation  benefits  only 
(>id*  3  -  Schools  designated  for  National  Direct  Student  Loen  cancellation  beneflta  only 


*  Code  1  -  Schoole  daalaaated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Coda  2  -  Schools  designated  for  National  Defenae  Student  l.oan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  loan   cancellation  benefits  only 
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NOTICES 


ARIZONA 


NOTICES 


ARI^NA 


14215 


Lilt  of  School*  Detemlned  to  hnve  High  Concentrat  loim  of  Student*   froa  Low-Inca«r   Fanillns 
For  Wattoiial   Defffiiae  Student   Loan  and  National   Direct  Student   Loan  Cancellation  Benefit*   for   the   1978-79  and   1979-80  School   Tear* 
Location    Code  *     School   Naac  Location  Code  *     School  Name 


Mesa  tMlfied  *H   (cont'd) 

2  Lincoln  Eleaentary 

2  Lowell   Elenentary 

1  Stevenson  Elementary 

1  Sunshine   Acres 

1  Taft  Bleaentary 

2  Mebster  Eleaentary 

MorristOMn  Eleaentary  #75 

3  Horrlstoun  Eleaentary 
Murphy  Eleaentary  #21 


Ll»t  of 
For  National  Defense  Student 


1 
1 

1 

Murphy  No.    1 
Murphy  No.    3 
Sullivan  Eleaentary 

Nadaburg  Eleaentary  #8l 

3 

Nadaburg  EleaenUry 

Osbom  Eleaentary  #8 

2 

1 
2 

Bican  to/Clarendon 
Longview  Eleaentary 
So lano/Grandv lew 

Riverside  Eleaentary  #2 
1 

Roosevelt  Eleaentary  #6 
1 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
2 
1 
1 
2 

SoottadBle  Oniflad  tHi 

2 
2 


Location 


School.  Detemlned  to  have  High  Concentration,  of  Student,  fro-  f -J"^""/*;;^""-  „  .,^^.  „,,_, 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefit,  for  the  1978-79  and  1979-80  School  Year. 
—^- ^-^ Location Code  *  School  Haae 


Code  *  School  Maae 


Riveralde  El 


t«ry 


Barr  Eleaentary 
Jorgensen  Eleaentary 
Julian  Junior  High  School 
Kennedy  Junior  High  School 
King  Eleaentary 
Lassen  Eleaentary 
Paladale  Eleaentary 
Rio  TlsU  Eleaentary 
Roosevelt  Eleaentary 
Rose  Linda  Eleaentary 
Sierra  Vista  Eleaentary 
St.   Catherines 
Sunland  Eleaentary 
Sunnydale  Children's  Hoae 
Talley  View  Eleaentary 


MUHAVt  COUNTY   (cont'd) 
Sacaton  Eleaentary  #18 
1 
3 


Indian  Oasis  Elaaentairy  #40 


Sacaton  EleaenUry 
St.   Petar's  Hission 


Stanfleld  Bleamtary  #2U 
1 

Santa  Cms  Valley  Onion 
1 

HATAJO  COUNTY 

Alcbesay  High  School  #5 


Stanfleld  Eleaentary 

High  School  *'I0 
SanU  Cruz  Valley  Onion  High  School 


1 


Apache  Eleaentary 
Yavapai  Eleaentary 


Palo  Verde  Eleaentary  #4^ 

3  Palo  Verde  Eleaentary 

Paradise  Valley  Unified  #69 

Arizona  Boy's  CoiMunlty 


Teape  Eleaentary  #3 


Arrowhead  Eleaentary 
Caapo  Bello  Eleaentary 
Greenuay  Eleaentary 
Indian  Bend  Eleaentary 


Pendergast  Eleaentary  #9? 

2  Pendergast  Eleaentary 


2  Evans  Eleaentary 
1       *  Prank  Eleaentary 

1  Gililland  Jiinior  High  School 

2  Holdeaan  Eleaentary 
2  Laird  Eleaentary 

2  Nevitt  Eleaentary 

1  Scales  Eleaentary 

1  Thew  Eleaentary 

1  Wood  EleaenUry 


Holbrook  Ohlfled  #3 

1 
1 
1 
1 
3 
3 
1 
3 

Joseph  City  Oniried  #? 
2 


ileheaay  High  School 


Halet  EleaenUry 

Holbrook  High  School 

Holbrook  Junior  High  School 

Pittaan  Eleaentary 

Seventh  Day  Adventist  Mission 

Sheldon  Eleaentary 

Twin  Mails  Indian  Mission 

Woodruff  EleaenUry 


Joseph  City  EleaenUry 


Harana  EleaenUry  #6 


Sumyside  Oblfted  #12 

1 
3 
1 
1 
1 
1 
2 
1 
3 
1 
1 


Baboquivari  High  School 
Papago  Children's  Hoae 
Sells  Eleaentary 
Tbpowa  Eleaentary 


Mw^na  Junior  High  School 


Apollo  Junior  High  Scbool 
Craycroft  Elaaentary 
Orezel  Eleaentary 
Elvira  Eleaentary 
Liberty  Eleaentary 
Los  Ninos  Eleaentary 
Los  Ranchitos  Eleaentary 
Hission  Manor  Eleaentary 
San  Zavler  Mission  School 
Sana  Clara  EleaenUry 
Sunnyside  Junior  High  School 


Tanque  Verde  Eleaentary  #13 


Tanque  Verde  Eleaentary 


Tucson  (kiified  #1 


KayenU  Oniried  #27 


\ 


KayenU  Eleaentary 
Homaent  Valley  High  School 


Tolleson  Eleaentary  #17 


Peoria  Unified  #11 


Phoenix  Eleaentary  # 


Phoenix  Onion  High  School  #10 


Queen  Creek  EleaenUi 


AlU  Loaa  EleaenUry 
Central  EleaenUry 
Ira  Murphy   EleaenUry 
Peoria  EleaenUry 
Southwest  Indian  School 

Ann  Ott  Eleaentary 

Bethune  EleaenUry 

B.   T.   Washington  EleaenUry 

Capitol  Eleaentary 

Court  EleaenUry 

Dunbar  EleaenUry 

Edison  EleaenUry 

Person/Monterey  Park  Eleaentary 

Garfield  Eleaentary 

Grant  EleaenUry 

Gray/Llncoln/Herrera  EleaenUry 

Heard/Grand  Avenue  EleaenUry 

Kenllworth/Franklin  EleaenUry 

Longfellow  Eleaentary 

Lowell  Eleaentary 

Whittier  EleaenUry 


Tolleson  Junior  High  School 
Unit   1  EleaenUry 
Unit  2  EleaenUry 


Plnetop-Lakeside  Ohiried  #32 

2  Plnetop-Lakeside  EleaenUry 

2  Plnetop-Lakeside  Junior  High  School 

2  Pinetop-Ukeslde  High  School 


Snowflake  Onified  #5 


Tolleson  Ohion  High  Scheol  #14 

2  De  Anza  High  School 

2 


2  Highland  Park 

2  Snowflake  High  School 


Tolleson  Union  High  School 


Nhitarivar  Eleaen 


union  Eleaentary  #62 


Hashlngton  Elaaantary  #6 

2 
;■  2 

'  1 

2 
1 
2 
1 


Wilson  EleaenUry  #7 


Union  EleaenUry 


AlU  Vista  Eleaentary 

Maryland  EliwenUry 

MounUin  Vittw  EleaenUry 

St.   Siaon  and  Jude  EleaenUry 

Sunnyslope  EleaenUry 

Washington  EleaenUry 

Youth  Opporliaiities  Dnllalted 


Hawkins  EleaenUry 
Skiff  Eleaentary 


Ury  #20 

1     East  Fork  Mission 
1     Sevan  Mile  Eleaentary 
WhiUrlver  EleaenUry 


WhlUriver  Junior  High  School 


Wl.nslow  (toiried  #1 


Arizona  Baptist  Children's  Services 
Carl  Hay den  High  School 
Florence  Crlttenton  Services 
(Garfield  School) 
New  Foundation  School 
Phoenix  Onion  High  School 
South  Noun U In  High  School 


y  #95 


Arizona  Boy's  Ranch 
Queen  Creek  EleaenUry 


MOHAVE  COUNTY 

Chloride  EleaenUry  #11 

^  3  Chloride  EleaenUry 

Colorado  City  Eleaentary  #14 

2  Coldorado  City  EleaenUry 

Ua^an  Eleaentary  #4 

2  Palo  Christ  1  EleaenUry 

Pea<*  Springs  Eleaentary  #3 

3  Isabelle  Miller  Eleaentary 


3 

Bonnie  Brennan 

PDtt  COUNTY 

1 

1 
3 
1 

Jefferson  EleaenUry 
Washington/Lincoln  EleaenUry 
Vinalow  Junior  High  School 
Hlnalow  High  School 

AaphitheaUr 

EleaenUry  #10 

2 

1 
2 
1 
1 
1 
3 

AaphitheaUr  High  School 

AaptiitheaUr  Junior  High  School 

Coronado  EleaenUry 

Kelling  Eleaentary 

Nash  EleaenUry 

Prlnoe  Eleaentary 

Wetaore  EleaenUry 

Arizona  Departaent  of  Corrections 

1  Arizona  Youth  CenUr 


Flowing  Hells  Ohlfied 

2 

2 

1 

2 


#8 


Davla  EleaenUry 
Douglas  EleaenUry 
lola  Frans  EleaenUry 
Laguna  EleaenUry 


1 
2 

2 
1 
1 
1 
2 
2 
3 
1 
1 
1 
1 
1 
2 
2 
1 
2 
1 
1 
3 
2 
1 
1 
1 
1 
1 
1 
1 
1 
3 
3 
1 
3 
1 
1 
2 
1 
1 
3 
1 
1 
2 
1 
2 
1 


Arizona  Oilldren's 

Blanaan  Eleaentary 

Bonillas  Eleaentary 

Borton  Eleaentary 

Carillo  Eleaentary 

Cavett  EleaenUry 

Corbett  Eleaentary 

Davidson  Eleaentary 

Davis  Elekentary 

Drachdaan  ElaaenUry 

Holladay  Eleaentary 

Holllnger  Eleaentary 

Keen  Eleaentary 

Lawrence  Eleaentary 

Lym  EleaenUry 

Lyons  Eleaentary 

Manzo  Eleaentary 

Maxwell  Jiaiior  Rifh  Sobool 

Henlo  Park  Eleaitary 

Mission  View  Eleaentary 

Miles  Eleaentary 

Myers  Eleaentary 

Ochoa  Eleaentary 

Plstor  JiMilor  High  School 

PUeblo  Gardens  Kteaentary 

Pueblo  High  Sobool 

Richey  Eleaentary 

RoberU  Eleaentary 

Roosevelt  ElaaenUry 

Rose  Eleaentary 

Rosekruge  Eleaentary 

Safford  Eleaentary 

Safford  Junior  High  Sobool 

SanU  Cniz  School 

Spring  Junior  High  School 

St.  John  The  Evangelist  School 

Tucson  High  School 

Tully  Eleaentary 

Tolson  EleaenUry 

Unlverstly  HelghU 

UtUrback  Junior  High  Scbool 

Van  Buskirfc  Eleaentary 

Versey  Eleaentary 

Wakefield  Junior  High  Scbool 

WhiU  Eleaentary 

Wright  Eleaentary 


*  (k)dc  1  -  Schools  dealisnated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  School,  designated  for  National  Defense  Student  Loan  cancellation  benefit,  only 
Code  3  -  School,  designated  for  National  Direct  Student  l.oan  cancellation  benefits  only 


*  &>de  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit. 
Cod»   2  -  School,  de.lgnated  for  National  Defen.e  Student  Loan  cancellation  benefit,  only 
Coda  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefit,  only 
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NOTICES 

ARIZONA  _ 


\                       U»t  of  Schools  Oeteralned  to  h«we  High  Concantratiooa  of  Student*  fro*  Umt-Iocom  FaallUa 
for  lUtlonal  Defeme  Student  Uxo  md  lUtloMl  Direct  Studtit  Loan  Ciic»U«tlon  B«feflt*   for  th»  197S-79  and  1979-80  School  T«t« 
Location Code  *     School  W—e tocetlon Code  * School  " 


PINAL  oooim 

Apache  Junction  Bleaantary  #43 

2  Apache  Junction  Junior  High  School 

3  Pour  Peaks  Bleaentary 

1  Superstition  Mountain  Eleaantary 

Apache  Junction  High  School  #43 

2  Apache  Junction  High  Sobool 

Arizona  Departaent  of  Correctlona 

1  Arizona  State  Prison 

Case  Grande  Klaaentary  #4 

2  Oootlllo  Klaaentarr 

3  Palo  Terde  Bleaentary 


Caaa  Grand*  tkilon  High  School  #2 


1 

CooUdge  Oniried  #21 
1 
1 
3 
3 
3 
3 
1 


Bloy  BleMntary  #11 
1 
1 
1 


Florence  Otoiried  #1 
2 

2 

Maricopa  Itolfled  #20 
1 
3 


Caaa  Grande  Onion  High  School 


CooUdge  High  School 
Coolldge  Junior  High  School 
Interaediate  School 
Kanilworth  Bleaentary 
North  Kleaentary 
Southuest  Bleaentary 
West  BlsMntary 


Central  Bleaentary 

Curlel  Bleaentary 

Kloy  Junlcr  High  School 


Florence  Bleaentary 
Flarence  High  School 


Maricopa  Bleaentary 
Marloopa  High  School 


\ 


Hary  C.  O'Brien  Bleaentary  #00 
3 


Oracle  Bleaentary  #2 
2 


Pleaeho  Bla 
Hyder  Bleae 


i«itary  #33 

3 
lUry  #16 

3 


Hary  C.  O'Brien  Blea* 
Oracle  Middle  School 
Plcacho  Bleaentary 


itary 


Dateland  Bla 


»t«T4 


Mohawk  Valley  Bleaentary  #17 

3    NohaMk  Valley  Bl 


tary 


Parker  Bleaentary  #27 
1 
1 
1 


Blake  Prlaary 
LaPera  Bleaentary 
Hallaoe  Bleaentary 


Quartzslte  Bleaentary  #4 

3     Ehrenberg  El 


tary 


Saloae  Bleaentary  #30 
3 


Soaerton  El* 


atary  #11 
1 


Wendcn  Bleaentary  #19 
3 

HeUtcn  Bleaentary  #24 


Tiaa  Bleaentary  #1 


Saloae  Bleaaatary 

0.  L.  CU-Usle  DeaenUry 

Heodon  Bleaentary 

Hall ton  Klaaantary 


Alloe  Byrne  Bleaentary 
Carver  Bleaentary 
Fourth  Avenue  Bleaentary 
H.   B.   Poet  Bleaentary 
0.  C.   Johnaon  Bleaentary 
PalBcroft  Bleaentary 
Pecan  Grove  Bleaentary 
Booaevelt  Bleaentary 


onion  High  School  #70 


SANTA  CRUZ  COONTT 

■ogales  Ohiried  #1 


High  Sohool 


, 

A.   J.  Mitchell  Bleaentary 
Bla  Bleaentary 
Lincoln  Bleaentary 
Lourdes  Acadeay 
Bogales  High  Sohool 
Hogales  JiMilor  High  School 
Sacred  Heart  School 
Helty  Bleaentary 

Patagonia  Ohlfled  tf> 

3 

Patagonia  Bleaentary 

TAVAPAI  COONTI 

Chlno  Valley  BleaanUry  #51 

2 

Chlno  Valley  Bleaentary 

Cottonwood-Oakcreek  #6 

1 

Cottonwood  Bleaentary 

Huaboldt  Ohlfled  #22 

2 

Lake  Valley  Bleaentary 

Preacott  Onifled  #1 

2 

2 

Dexter  Bleaentary 
Haahlngton  Bleaentary 

TtBIA  COONTT 

Antelope  Onion  High  School  #50 

2 

Antelope  Onion  High  School 

Crane  Bleaentary  #13 

2 
2 
2 
2 

Crane  Pueblo  Bleaentary 
Crane  Rancho  Bleaentary 
Crane  Vlejo  Bleaentary 
H.   L.   Suverkrup  Bleaentary 

,» -f 


*   Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  befeflts 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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For  National  Defense 


Location 


List  of  Schools  Deteralned  to  have  High  Concentrations  of  Students  \ 
Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 


.„   Low-Incoae  Families 

or  the  1978-79  and  l97'>-'»0  School  Year* 


Code  *  School  Naae 


Location 


Code  ♦  School  Ms 


ARKANSAS  COUNTY 
DeWltt 


St.  Charle* 
Stuttgart 


ASHLEY  COUNTY 
Fountain  Hill 

Haaburg 


Parkdale 

Portland 

Hilaot 

BAXTER  COUNTY 
Baxter  County 

Big  Flat 

Cotter 

Mountain  Hoae 

BENTON  COUNTY 
Bentonvllle 

Cravctte 

BOONE  COUNTY 
Bergaan 

Harrison 

Lead  Hill 

Ouha 

BRADLEY  COUNTY 
Banks 

Beraltage 

Uarren 

CALHOUN  COUNTY 
Hasp ton 

Thornton 

CHICOT  COUNTY 
Deraott 

Eudora 


3  DeWltt  Kindergarten  K 

3  DeHitt  6-8 

3  DeWltt  9-12 

3  Southside  1-3 

3  We*t*ide  4-5 

1  St.  Charles  K-12 

3  Buerkle  1-4 

3  Bolaan  S 

3  Julia  Shannon  1-4 

3  Morthslde  1-4 

3  Stuttgart  6-7 

3  Stuttgart  8-9 


3  Fountain  Hill  K-12 

1  Baaburg  K-5 

3  Haaburg  6-8 

1  Haaburg  9-12 

1  Parkdale  K-12 

1  Portland  K-12  i 

1  Hilaot  K-^2 

3  CMallel  K-S 

1  Big  Flat  1-12 
3  Cotter  1-12 

2  Melson-Wllks  1-6 


3     Bentonvillc  6-8 

3     Thoaas  Jefferson  K-3 

1     Cravette  K-12 


3*  Bergaan  K-12 

3  Hoodland  Height*  K-6 

3  Lead  Hill  K-12 

1  Oaaha  K-12 


1  Bank*  1-12 

3  Heraltage  K-12 

3  East  Side  K-4 

3  West  Side  5-6 

1  Haapton  K-12 

3  Thornton  K-12 


1  Demott  K-6 

1  Demott  7-12 

1  Eudora  K-2 

1  Eudora  3-6 


Eudora  (cont'd) 


Ukeeile 


Roes  Van  Ness 

CLARK  COUNTY 
Arkadelphia 

Curd on 


Ofcolona 

CLAY  COUNTY 
Coming 

Greenway 

Knobel 

Piggott 

CLEBURNE  COUNTY 
Cleburne  County 

Concord 

Weet  Side 

CLEVELAIO)  COUNTY 
Kingsland 

Hew  Edinburg 

Rleon 

OOLUMBIA  COUNTY 
Eaerson 

Magnolia 

McNeil 

Taylor 

Village 

Waldo 

Walker 

CONWAY  COUNTY 
East  Side 

Morrllton 

Pluaervllle 


Eudora  10-12 
Johns  7-9 

Central  4-6 
Central  7-9 
Lakeside  K 
Lakeside  1-3 
Lakeside  10-12 

Ross  Van  Ness  K-12 


Perritt  1-4 

Gurdon  K-4 
Gurdon  5-8 

Okolona  K-12 


Coming  K-6 

Greenway  K-12 

Knobel  K-12 

Piggott  K-4 
FolUrd  6 
St.  Francis  5 

Wllburn  K-12 
Concord  K-12 
West  Side  K-12 

Kingsland  K-12 
New  Edinburg  K-12 
Rison  K-12 

Eaerson  K-12 

East  Side  1-4 
Magnolia  5-9 
Magnolia  9-12 
Westslde  K 

McNeil  K-12 

Taylor  K-12 

Village  K-12 

Waldo  K-12 

Walker  K-12 

East  Side  K-12 
North  Side  K-6 
Pluaervllle  K-12 


•  Code  1 
Code  2 
Code  3 


Schools 
Schools 
Schools 


cuauKa  j-o . — r— ^r— 

designated   for  both  National   Defense  and  National  Direct  Student  loan  cancellation  benefits 

designated   for  National   Defenbc  Student  Loan  cancellation  benefits  onlx 

designated   for  National  Direct  Student  Loan  cancellation  benefits  onli  ^ 
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NOTlCfS 

List  o 

f  Schools  Detenilaed  to  ha 

ARKANSAS 

a  froai 

ve  High  Concentratlooa  of  Student 

Low-IncoiW  Faaallas 

tor   National  Def«na« 

Student  Loan  and  National  Direct 

Student  Loan  Cancellation  Benefits  for 

the  1978-79  and  1979-80  School  Years 

Location 

Code 

*  School  NaM 

Location 

Coda  * 

School  NasM 

CRAIGHEAD  COUNTY 

DESHA  COUNTY 

Bay- Brown 

1 

■ay  K-12 

Arkansas  City 

1 

Arkansas  City  K-6 

1 

Arkansas  City  7-12 

Brookland 

3 

Dixie  K-6 

Delta  Special 

1 

Delta  7-9 

Caraway 

3 

Caraway  K-12 

1 

1 

Delta  10-12 
Deshs  Central  K-6 

Jonesboro 

3 

East  K-S 

1 

Watson  K-3 

3 

North  K-5 

1 

Hataoa  4-6 

Laka  City 

3 

Ukc  City  K-12 

Desha-DrcH 

1 
1 

Deaha-Draw  7-12 
Prawitt  K-6 

Nonet ta 

1 

Honctte  K-12 

Pi  ■at 

1 

Central  K-2 

CKAWFORD  COUNTT 

J 

1 

1 
1 

DusMS  7-9 
Diasas  9-12 

Alu 

3 

AIM  K-4 

1 

Reed  3-6 

Van  Burcn 

3 

J.  J.  Izard  1-6 

McGehee 

1 

McCehea  K-6 

3 

Oak  Grova  1-6 

3 

McCebec  7-8 

1 

Sophia  Meyer  1-6 

3 

McCehee  9-12 

OlITTENDa  COUKTY 

Snow  Lake 

1 

Snow  Uka  K-8 

Crawfordavilla 

1 
1 

Crawfordavilla  K-6 
Crawfordsvllle  7-12 

DREW  COUNTT 

Montlcello 

3 

City  Park  4-6 

Earlc 

1 

Ear  la  1-6 

3 

Kindergarten  K 

1 

Earle  7-9 

3 

Montlcello  7-9 

1 

Earlc  10-12 

3 
3 

Montlcello  10-12 
W.  C.  Whaley  1-3 

Harlan 

1 

Avondale  1-2 

3 

J.  S.  Phellx  5-6 

SelM 

I 

SalM  1-a 

3 

Marlon  3-4 

3 

Marlon  7-8 

Wllaar 

1 

Wllur  K-12 

Turrell 

1 

Turrell  K-12 

FAULKNER  COUNTY 

Conway 

2 

CooMay  6-9 

West  Hc^hla 

3 

Bragg  1-6 

• 

3 

Dabba  1-6 

Enola 

1 

Enola  K-12 

3 

East  7-9 

1 

Jackson  1-6 

Cuy-Perkins 

1 

Cuy-Perkins  K-12 

3 

Maddux  1-6 

. 

3 

Weaver  1-6 

Mayflower 

1 

Mayflower  K-12 

1 

Wedlock  1-6 

3 

Weat  7-9 

Mt.  Vernon 

3 

Ht.  Vernon  K-12 

2 

Weat  Meaphls  10-12 

1 

Wonder  1-6 

FRANKLIN  COUNTY 

V. 

1 

Wonder  7-9 

Altua-Oenning 

1 
3 

Altua-Dcnning  K-6 
Altus-Oenning  7-12 

CROSS  COUNTT 

• 

3 

St.  Mary's  1-6 

Cross  County 

3 

Cherry  Valley  K-6 

3 

Croaa  County  7-12 

Ozark 

3 

Elgin  B.  Milton  K-5 

3 

Hickory  Ridge  K-6 

. 

3 

Vanndale  K-6 

Pleasant  View 

3 

Pleasant  View  K-12 

Parkin 

1 

Parkin  5-7 

FULTON  COUNTT 
Maamth  Spring 

3 

Parkin  »-12 

1 

HaaMth  Sprli«  K-12 

1 

Stella  Caapbcll  K-4 

Viola 

3 

Viola  1-12 

Wynne 

3 

Wynna  K-2 

. 

3 

Wynne  3-5 

GARLAND  COUNTT 

3 

Wynne  6-8 

3 

Wynne  9-12 

Hot  Springs 

1 
1 

Central  7-9 
East  Side  K-6 

DALLAS  COUNTY 

3 

1 

Gardner  K-6 
Goldstein  K-6 

Carthage 

1 

Carthage  K-12 

3 
1 

Hot  Springs  10-12 

Fordycc 

3 

Fordyce  K-4 

3 

Jones  K-6 

3 

Fordyce  6-8 

3 

Oaklawn  K-6 

3 

Fordyce  9-12 

t 

1 

Park  1-6 

1 

J.  E.  Wallace  5 

1 
3 

Rlx  K-6 
Southwest  7-9 

Sparkaan 

3 

Sparkaan  K-12 

Mountain  Pine 

3 

Mountain  Pine  K-12 

«  Coae  1  • 

School 

s  designated  for  both  National  Defense  and  National  Direct 

Student 

Loan  cancellation  benefits 

Cod*  2  • 

School 

a  designated  for  National 

Defense  Student  Loan  cancellation 

benefits  only 

Cod*  3  - 

Schools  designated  for  National 

Direct  Student  Loan  cancellation 

benefits  only 
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List  of 

ARKANSAS 

~  _ 

Schools  Determined  to  have  High  Concentrstions  of  Students 

from  Low-Income  Families 

For  National  Defense 
Location 

Student 
Code  * 

Losn  and  National  Direct  Student  Loan  Cancellation  Benefit 

n  f^.-  M.«  1<»7«-7<»  aiMl  1979-80  School  Years 

School  Name                      Location 

Code  *  School  Name 

GREENE  COUNTY 

'            Althelner  (cont'd) 

1     Althelmer  6-8 

Delaplaiae 

1 

Delaplaine  K-12 

Department  of 

1     Althelmer  9-12 

Greene  County  Tech  3 

E««t  E>-6                            Corrections 

1     Cunins  1-12 

1     Tucker  1-12 

Laf* 

1 

Lafe  K-6 

1     Women's  Reformatory  1-12 

3 

Lafe  7-9 

1 

Ufe  10-12                          Dollarway 

3     Dollarway  K-2 

3     Dollarway  7-9             "X 

Marmaduke 

3 

Marmaduke  K-12 

3     Dollarway  10-12 
3     Pinecrest  3-4 

Paragould 

1 

Elmwood  1-5 

1     Townsend  Park  5-6 

1 

Oakwood  K-5 

Humphrey 

3     Humphrey  K-12 

HEMPSTEAD  COUNTY 

. 

Blevins 

3 

Blevins  K-12                          Jeffe-son  County 

1     Barnes  Memorial  K-12 

Hope 

3 

Beryl  Henry  1-5                         Llnwood 

1     Linwood  K-6 

3 

Edith  Brown  1-5 

1     Samuel  Vaster  7-12 

3 

Garland  1-5 

3 

Hope  9-12                             Pine  Bluff 

3     Belair  7-9 

3 

Paisley  K-3 

3     Broadmoor  K-6' 

3  <. 

Yerger  7-8 

1     Carver  K-6 

3 

Terger-Rutherford  6 

3     DUl  7-9                     » 

^ 

3     First  Ward  K-6 

PatBOS 

J 

Patmos  1-6 

3     Forreat  Park  K-6 
1     Greenville  K-6 

Saratoga 

1 

Saratoga  K-12 

3     Indiana  Street  K-6 

. 

3     Lakeside  K-6 

HOT  SPRING  COUNTY 

■  , 

3     Oak  Park  K-6 

Malvern 

3 

Fields  1-6 

2     Pine  Bluff  10-12 

3 
3 

Kindergarten  K 
Pratt  1-6 

1     Sam  Taylor  K-6 
1     Sixth  Avenue  K-6 

3     Southeast  7-9 

HOWARD  COUNTY 

, 

3     Thirty-Fourth  Avenue  K-6 

Nashville 

1 

Nashville  K-6                         piun  Bayou 

1     Plum  Bayou  K-12 

INDEPENDENCE  COUNTY 

Sherrill 

1     Barrett-Roaenwald  K-8 

Batesville 

3 

Central  K-6 

' 

3 

West  K-6                            Wabbaseka 

1     J.  S.  Walker  K--6 
1     Wabbaseka  7-12 

Cushiun 

3 

Cuahman  K-12 

Watson  Chapel 

1     Coleman  5-8 

Desha 

3 

Desha  K-12 

1     Edgewood  K-4 
1     L.  L.  Owen  K-4 

Floral 

3 

Floral  K-12 

1     Watson  Chapel  9-12 

Newark 

3 

Newark  K-12                           Youth  Services 

'  Center 

1     Knox-Nelson  1-12 

Sulphur  Rock 

3 

Sulphur  Rock  K-12                  ^^^   ^^^^ 

IZARD  COUNTY 

Clarksville 

3     Hurle  K-4 

Calico  Rock 

3 

Calico  Rock  1-12 

3     Mlchle  K-4 

Izard  County 

1 

oxford  K-8                           '^"-'^  »"i 

1     Coal  Hill  K-12 

Melbourne 

1 

w  .t      ..  ./>                       Hartman 
Melbourne  K-12 

1     Hartman  K-12 

Mt.  Pleaaant 

3 

Mt.  Pleasant  K-12                     *'"''' 

1     Oark  K-12 

J 

JACKSON  COUNTY 

_LAFAYETJE-COUNTY 

Beedevllle 

3 

Beedevllle  K-12                      Bradley 

1     Bradley  K-12 

Newport 

1 

Albright  K-6                         Lewlsville 

1     Lewlsville  K-4 

1 

Castleberry  K-6 

1     Lewlsville  5-8 

3 

Newport  7-8 

1     Lewlsville  9-12 

1 

Newport  9-12 

1               Stamps 

1     Stamps  K-6 

Swifton 

3 

Swifton  K-12 

1     Stamps  7-12 

JEFFERSON  COUNTY 

Althelmer 

1 

Althelmer  K-5 

*  Code  1  - 

Schools 

designated  for  botli  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Code  2  - 

Schools 

deslenated  for  National  Defense  Student  Loan  cancellation 

benefits  only 

Code  3  - 

Schools 

dcslKnated  for  National  blrect  Student  I.oan  cancellation  benefits  only 
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Llat 

of  Schoola  Dataralned  to  have  High 

Codcentratlona  of  Studenta  froai 

Low-IncoM  Paalllaa 

For  National  Dafenaa 

Stude 
Code 

nt  Loan  ani  Rational  Direct  Student 

the  1978-79  and  1979-80  School 

Teara 

location 

*  Schoof  RaM 

Location           Code  •  School  Maaa 

LAMtOKE  COUMTY 

Marion  County      3 

Bruno-Pyatt  i^-6 

Black  Rock 

BUck  Rock  K-12 

Bcuno-Pyatt  7-n 

Box  la 

■osle  K-12 

Oakland            3 

Oakland  1-6 

Lynn 

Lyan  K-12                 ] 

Tallville-Suaalt    1 

Tallville-Suaait  K-12 

Sloan-Handrlx 

Sloan-Bandrlx  K-12 

MILLES  COUMTT 
\      Carlaad           1 

Carlaad  K-12 

Strawberry 

Strawberry  K-12 

Taxarkana         3 

Carver  K 

LEE  cooimr'*  c^ 

College  Hill  1-4 

Marlaaaa 

Anna  Strong  3-5 

College  Hill  7-9 
Pairvlev  1-4 

Anna  Strong  6-7 

Union  1-4 

Aubrey  K-6 

WaahlnRtea  )-« 

Putrall  9 

Lee  10-12 

MISSISSIPPI  COUNTY 

Moro  K-6 
Mathaa  Hale  K-6 

Araorel           1 

Araorel  K-12 

Strong  > 
Whlttan-Nunnally  K-3 

Blythcvllla        3 

BlythevilU  10-12 
Burdette  K-6 

LUCOLH  COUMTY 

• 

* 

N.         i 

Central  4-« 
Eaat  7-9 

Clandala 

Clandale  K-12 

Palrvlew  4-6 
PranfclU  1-3 

- 

Could 

Could  K-12 

1 

Harriaon  K 
Robinaon  1-3 

Crady 

Crady  K-12 

Weet  7-9 

Star  City 

Star  City  K-S 

Departaant  of      1 

BlythevUle  Unit  1-12 

Star  City  6-fl 

Corractloaa 

Star  City  9-12 

Etowah            3 

Miaalaalppl  County  7-12 

LITTLE  RIVEI  COUNTT 

Mlaaco  K-6 

Aahdoan 

Brown  7-9 

Burke  Street  K-3 

Leachvlllc         3 

Uacfavllla  K-12 

CD.  Pranka  *-6 

Luxora            1 

Luxora  K-12 

Poraaan 

Poreaan  K-S 

Poraaan  6-8 

MaaiU            3 

Manila  K-S 

1 

Poraaan  9-12 

Manila  6-8 

LOCAM  COUNTY 

Oacaola           1 

bat  1-5 

y 

Boonavilla 

A.  R.  Hedcrlck  K-6 
BooncTllle  7-9 

<                             \ 

1 

Northalda  K 
Oacaola  6-7 
Oacaola  8-9 

Magazine 

Magaslne  K-12 

|-          3 

Oaceola  10- 1:! 
Heat  1-S 

Par  la 

Parla  1-6 

South  Miaalaalppl   1 

Dyeaa  K-6 

Scranton 

Scranton  9-12 

County           1 

Dyeaa  7-9 
Kelacr  K-6 

Kelaer  7-9 

Scranton  Mlddle-Pralrle  View  K-8 

LOHOKE  coinmr 

Rlvercreat  10-12 
Shawnee  K-6 

England 

England  K-8 

Shawnee  7-9 

England  9-12 

Ullaon  K-6 
Wllaon  7-9 

Ihanokc 

•  Huanoke  K-12 

MONROE  COUNTY 

Lonoke 

Lonoke  K-3 
Lonoke  4-6 
Lonoke  7-9 

Brlnkley          1 

Brlnkley  S-8 
Brlnkley  9-12 
C.  B.  Par tee  K-4 

NADISOM  COUim 

Clarendon          3 

Clarendon  K-4 

Huntavllle 

Bill  D.  Wataon  K-5 

Clareodcn  5-8 

Huntavllle  6-9 

Clarendon  9-12 

Huntavllle  10-12 

Holly  Grove        1 

Holly  Grove  K-5 

St.  Paul 

3 

St.  Paul  K-12 

Holly  Grove  6-8 
Holly  Grove  9-12 

MARION  COUNTY 
Pllppin 


Pllppia  K-12 


Llat  of  Schoola  Dateralned  to  have  High  Concentratlona  of  Studenta  froa  »^-I»f«~„'""i"''  ^   „  ._,  _,.,. 
For  National  Defenae  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benaflta  for > the  1978-79  and  1979-80  Sdiool  Teara 


Location 

Code 

*  School  Noaw 

MORTGCHERT  COUNTY 

Mount  Ida 

Ben  Cravena  K-6 
Mount  Ida  7-12 

Od«n 

Odan  K-12 

NEVADA  tanen 

Calay 

Cale  K-12 

y 

tMmtt   K-12 

/^"Omk  Grove 

Oak  Grove  K-12  ■ 

Preacott 

Preacott  K-4 
Preacott  5-8 

NEWTON  COUNTY 

Deer 

Deer  K-12 

Jaaper 

Jaaper  K-12 

Newton  County 

Coapton  1-8 

Mount  Judea 

Mount  Judea  K-12 

Weatem  Grove 

Weatem  Grove  K-12 

OUACHITA  COUNTY 

Beardan 

Bcarden  K-12 

Caaden 

/ 

Caaden  6-8 
Caalen  9-12 
Carver  K-2 
Pred  Whitealde  3-S 

Chldeatcr 

1 

Chideater  K-12 

Location 


Coda  *  School  Naaa 


Stephena 

PERRY  COUNTY 
Eaat  End 

Perry'^OMa 


Perryvllle 

PHILLIPS  COUNTY 
Barton 


Elaine 


Helena-Heat  Helena 


Uka  View 


Stephena  K-12 


3  Eaat  End  K-12 

3  Caaa  K-8 

3  Perry  1-6^ 

1  Pcrry-Caaa  9-12 

1  ParryvUle  K-12 


1  Barton  K-3 

1  Barton  4-6 

1  Barton  7-12 

1  Elaine  7-9 

1  Elaine  10-12 

1  LucllU  Hood  K-6 

1  Beech  Great  1-2 

1  Central  9-10 

3  Central  11-12 

1  Elisa  Miller  7-8 

1  Helena  Croaalng  1-6 

1  Jefferaon  1 

1  J.  F.  Hahl  3-6 

1  North  End  2 

1  Weat  Side  3-4 

3  Woodruff  5-6 

1  C.  V.  White  7-12 

1  Lake  View  K-6 


Phllli^a  County  (cont'd) 


Marvell 

PIKE  COUNTY 
Delight 

POINSETT  COUNTY 
Ccaaion 

Barrlaburg 

Lapanto 
Harked  Tree 

Truaann 

Tyronca 

POLK  CODNTT 
Acorn 


Van  Cove 


Wickea 

FUPE  COUNTY 
Atklna 

PottevUle 

PRAIRIE  COUNTY 
Dea  Arc 


Hazen 

PULASKI  COUNTY 
Little  Rock 


1 
1 

1 
3 


3 
3 
3 

1 
3 
3 


Marvell  K-4 
Marvell  5-8 
Marvell  9-12 


Delight  K-12   _ 

Central  K-12 

Barrlaburg  K-4 
Barrlaburg  5-8 


North  Little  Rock 


3 

1 

3 

1 

3 

1 

3 

2 

3 

1 

3 

3 

1 

2 
1 
1 
1 
1 

1 
1 
1 
3 


Lapanto 


K-12 


Marked  Tree  6-8 
Noraandy  K-5 

Truaann  K-S 
Truaann  6-6 


3    Tyronsa  K-12 


Acorn  K-12 

Loulae  Durhaa  K-3 
Mcna  6-8 
Stilwell  4-5 

Van  Cove  1-6 
Van  Cove  7-12 
Vandervoort  1-8 

Wickea  K-12 


Atklna  K-12 
Pottavilla  K-12 


Dea  Arc  K-6 
Dea  Arc  7-12 

Bazen  K-12 


Carver  K,  4-5 

Central  10-12 

Fair  Park  K-3 

For eat  Helghta  8-9 

Foreet  Park  K-3 

Franklin  K-3 

Granite  Mountain  K,  4-S 

Henderaon  6-7 

leh  K,  4-5 
Kraaer  K-S 
Meadowcllff  K-3 

Oakhurat  K,  4-5 

Parhaa  K-5 

Parkview  10-12 

PuUakl  Helghta  6-7 

Stephena  K,  4-5 

Southweat  6-7 

Woodruff  K-S 

Argenta  K-6 
Baring  Croaa  K-6 
Boone  Park  K-6 
Glenvlew  K-6 


^  \  '  ^'^^*   dealgnated  for  hjuj,  National  Deftn.e  and  National  Direct  Student  Loan 
^  \  '  V^\*   "^•^•"•'•«'  'Of  "•tlonal  Defenae  Student  Loan  canceTuuii  beneflta  ool 
Code  3  -  Schoola  dealgnated  for  National  Direct  Student  Loan  cancellation  beneflta  ^U 


caacallation  beaeflta 


*  Code  1  -  Schoola  dealgnated  for  both  Nat 
Code  2  -  Schoola  dealgnated  for  National 
Coda  3  -  Schoola  dealgnated  for  National 


lonal  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
Detenae  Student  Loan  cancellation  benefits  only 
Direct  Student  Loan  cancellation  beneflta  only 
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NOTICt^ 


ARKANSAS 


NOTICES 

ARKANSAS 


14223 


Ll.t  of  School.  Determined  to  have  High  Cooceotr.t Ion.  of  Student,  fro.  Lo«-Incoi«  P«-llle. 
For  ltotlon.1  l>efen.e  Student  Lo.n  .nd  N.tlon.1  Direct  Student  Loen  Cnc.H.tlon  Benefit,  for  the  1978-79  and  1979-80  School  Teer^ 


Location 


Code  *  School  We.. 


Location 


Code  *  School  Wa^e 


Ll.t  of 
For  National  Defenae  Student 


location 


School.  Detenloed  to  have  High  Concentration,  of  Student,  from  Low- Income  FamlUc. 
Loan  aiKl  National  Direct  Student  Loan  Cancellation  Benefit,  for  the  1978-79  and  1979-80  School  Year. 
' — ~  ''  Code  *  School  Name . 


Code  *  School  Name 


North  Little  Hock  (cont'd) 

3 
3 
3 
3 
3 
3 


Pulaski  County 


Youth  Service. 
Center 

RANDOLPH  COuiit^ 
Blggers-Reyno 

Pocahontaa 

^  ■ 

Randolph  County 

ST.  FRANCIS  COUNTY 
Forreat  City 


Hughes 

Paleatlne 

Wheat  ley 

SALINE  COUNTY 

Saline  County 

Youth  Services 
Center 

SEARCY  COUNTY 
Lealie 

Harahall 

St.  Joe 

Searcy  County 


Levy  K-6 
NcRae  K-6 
Poplar  8-9 
Redwood  K-6 
Roae  City  K-6 
Seventh  Street  K-6 


3  Badgett  K-6 

3  Baacllne  K-6 

1  College  Station  K 
3  Fuller  K-6 

3  Fuller  7-9 

2  Harrl.  K-6 

3  Homer  Adkln.  K-6 
3  J.  C.  Cook  K 

3  Oak  Grove  K-6 

1  Robloaon  K-6 

1  Scott  K-6 


Urlght.vlUe  1*12 


3  Blgger.-Reyno  K-12 

1  Alma  Spike.  K-4 

3  Pocahontaa  S-8 

3  Pocahontaa  9-12 

1  Oak  Ridge  Central  1-12 


3  Caldwell  1-S 

3  Central  4-6 

1  DeRo.altt  1-6 

1  Evan.  1-6 

I  Forre.t  City  7-8 

1  Forre.t  City  9-12 

3  Forre.t  Hill.  1-6 

1  Madison-Butler  1-6 

3  Primary  1-3 

1  Stewart  1-3 

1  Stewart  4-6 

1  Hughes  K-6 

1  Hughes  7-12 

1  Palestine  K-12 

1  Wheatley  K-12 


Paron  K-12 


Alexander  1-12 


1  Ualle  K-12 

1  Marshall  K-12 

1  St.  Joe  K-12 

1  Snowball  1-6 

1  Snowball  7-12 

1  Witts  Springa  1-6 

1  Witt.  Springs  7-12 


SEBASTIAN  COUNTY 
Fort  Smith 


Hartford 

SEVIEX  COUNTY 
Locke.burg 

SHARP  COUNTY 
Cave  City 
Evening  Shade 

Highland 

Poughkeep.le 

Williford 

STONE  COUNTY 
Mountain  View 

Rural  Special 

Stone  County 

UNION  COUNTY. 
El  Dorado 


Nuttig 

Junction  City 
Mount  Holly 
Smackover 

Strong 

Union 

VAN  BUREN  COUNTY 
Alraad 

Clinton 
Scotland 


Belle  Point  1-6 
Darby  7-9 
Duval  1-6 
Howard  K-6 
KiBK>n.  7-9 
Parker  K-6 
Roger.  K-6 
Spradling  1-6 
Sutton  1-6 
Truaty  K-6 

Hartford  K-12 


Lockeaburg  K-12 

Cave  City  K-12 

Evening  Shade  K-12 

Highiond  K-6 
Highland  7-12 

Poughkecpaie  1-12 

Williford  K-12 


Mountain  View  K-S 
Mountain  View  6-8 

Rural  Special  1-12 

Tlmbo  1-12 


El  Dorado   10-12 

Fairview  K 

Hugh  Goodwin   1-6 

Hurail  Height.  1-5 

Northwest  1-S 

Rett.  Brown  1-6 

Roger.  7-9 

Southaide  1-6 

Watw>n  6 

We.t  Wood.  1-5 

Yociai  1-5 

Huttig  K-12 

Junction  City  K-12 

McRae  K-12 

Smackover  K-5 
Smackover  6-8 
Smackover  9-12 


Gardner  1-6 
Strong  7-12 

Union  K-12 


Alread  1-12 

Clinton  K-S 
Clinton  6-8 

Scotland   1-6 
Scotland   7-12 


V 


Van  Buren  County  (cont'd) 
Shirley  3 

UASHUKTrOM  COUNTY 

Fayettevllle      3 
3 

Lincoln  1 

Springdale        3 


Ulnalow 

WHITE  COUNTY 
Bald  Knob 


*  Code  1 
Code  2 
Code  3 


Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit. 
Schools  designated  for  National  Defense  Student  Loan  cancellation  benefit,  only 
School,  de.ignatad  for  National  Direct  Student  Loan  cancellation  benefit,  only 


Crlfflthville 

Jud.onla 
Kenaett 


Shirley  K-12 


Jefferson  1-6 
T.  L.  Batea  1-^ 

Lincoln  K-12 

Jones  K-6 
Waahlngton  K-6 

Wlnalow  K-12 


Bald  Knob  K-6 
Bald  Knob  7-8 

Bcebe  4-6 

Crlfflthville  K-12 

Judaonla  K-12 
Kenaett  K-12 


Location 

Fangbum 

Searcy 

WOODRUFF  COUNTY 
Auguata 

&>tton  Plant 
McCrory 


Paogburn  K-12 
West  Point  K-6 


Augusta  K-4 
Augusta  5-8 
Augusta  9-12 

Cotton  Plant  K-6 
Cotton  Plant  7-12 


McCrory  7-12 


YELL  COUNTY 

Belleville 

3 

r  Belleville  K-12 

Dardanelle 

3 

Dardanelle  5-8 

3 

Dardanelle  9-12 

Fouche  Valley 

1 

Fouche  Valley  K-12 

OU 

3 

Ola  K-12 

*  Code  1  -  Scboola  deaignated  for  both  Natlooal  Defense  and  Mational  Direct  Student  Loan  cancellation  benefits 
Code  2  -  tchoola  designated  for  National  Defenae  Student  Loan  cancellation  benefit,  only 
Code  3  -  School,  dcalgnated  for  Hational  Direct  Student  Loan  cancellation  benefit,  only 
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NOTICES 


CALIFORNIA 


NOTICES 


CALIFORMIA 


14225 


Li*C  of  School!  Dettnined  to  have  High  Concantratlona  of  Students  fro»  Ixjw-Inco«e  Families 
For  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Baneflta  for  tha  1978-79  and  1979-80  School  Years 

Location Code  *  School  Name U>catton Code  * School  Name _. 

.Uaawda 


Llat  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-60  School  Tears 
Location Code  *     School  name Ration Code  *     School  HBs<e . 


(He   ae  ncta  that,  all  elementary  tnd   sac>  ndnry 
scnrols   In  thla  State  operated  bgr  Uie  bureau   >f 
Imlian  Affair*  are  oonsldarad  to  meet   U.a  qual- 
ifier blon  of  a  high  concentration  of  atudenla 
from  lo«^lncome  families,  and  are,   therefore, 
not   included  on  'nls  list.) 


County  Superiotaodeat 


Juvenile  Ct.  Spec. 

Schooli 

Alamada   Campus  Child 

Care 

Alameda  Fareot/Child 

Ctr. 

Albaiqr  Childrca'a  Ctr. 

Albaojr  Children'a 

Ctr.   lit.   Day 

Alteroative  School 

Anna  Head  Children's 

Ctr.  #1 

Anna  Head  Children'a 

Ctr.   #2 

Arroyo  Viajo  Childrea'a 

Ctr. 

•ecbe  Childrea'a  Ctr. 

#1 

Secbe  Children's 

Ctr.  #2 

•ecbe  Children's    , 

Ctr.  #3 

Bceba   Infant  Ctr. 

•el la  Vista  Children's 

Ctr. 

•etkeley   Hilla   Nursery 

School 

•lue   Fairyland 

Booth  Day  Care  Ctr. 

•rcthrea  Child  Care  Ctr. 

Child  Care  Oevelopmsnt 

Ctr. 

Circle  Fresehool 

(Uke  Ave.) 

Circle  Fresehool 

(Thoririiill) 

Clawsoo  Children's  Ctr. 

Columbus  Children's  Ctr« 

Community   leformed 

Day  Care 

Corecta  Kii«  Children'a 

Ctr. 

Davis  St.  Comm. 

CCC-lat  Ch.  Ch. 

Early  Childhood  Ctr. 

Imerson  Children's  Ctr. 

Ephesian  Church  Child 

Development  Ctr. 

Feather  liver  College 

Ctr. 

First  Fresby.  Day  Care 

Ctr. 

Fraaklin  Children's  Ctr. 

Fremont   Country   Day 

School 

Cirton  Hall  Children's 

Ctr. 

Golden  Gate  Children's 

Ctr. 

Havcnacourt   Child  Care 

Ctr. 

Helen  Turner  Children'a 

Ctr. 

Highland  Children's  Ctr. 

Hillside  Children's  Ctr. 

County  Supt.    (cont'd) 

3  Infant   Frogram- 

St.   John's   Ctr. 
3  Infant-Toddler  Ctr. 

3         James  Kenney  Fark 

Dajr  Cars  Ctr. 
3         Jefferson  Annca 

Children's   Ctr. 
3  Jefferson  Children's 

Ctr. 
3         Jefferson  Extended 

Day  Care  Ctr. 
3         Kennedy  Tract  Farcnt 

Children's  Ctr. 
3         King  Children's  Ctr. 
3         laney  Campus  Ctr. 
3         Laurel   Childrea'a  Ctr. 

3         Le  Conte  Children's  Ctr. 
3         Lincoln  Annea   (Danish 

Hall)   Children's  Ctr. 
3  Lincoln  Children's  Ctr. 

3  Little   Learners   Child 

Devclopmeni:   Ctr. 
3  Lockwood  Children's   Ctr. 

3         Lof«fel low  Children'a 

Ctr. 


3         Nansaaita  Childrea'a 

Ctr. 
3         Hartia  Luther  King,   Jr. 

Children's  Ctr. 
3  Nsrritt  Campos  Ctr. 

3         Oakland  Comm.   School 

Children's  Csra  Frog. 
3         Fa  rent  Child  Education 

Ctr. 
3         Facker  Children's  Ctr. 
3         Feiaoto. Children's  Ctr. 
3  Fiedmont   Oiildrcn's   Ctr. 

3  Frescott   Children's   Ctr. 

3         lose  Street  Comm. 

C.  C.  Ctr.  • 

3         San  Leaadro  Children'a 

Ctr. 
3  Smyth-Farnwalk 

Childrea'a  Ctr. 


3  St.   Andrew's 

Children's  Ctr. 
3  St.   Vincent's   Day 

3         Stonehurst  Children's 

Ctr. 
3         Haahington  Children'a 

Ctr. 
3         West  End  Nursery  School 
3         Whittier  #1   Eatended 

Day  Care 
3         Miittier  #1S  Extended 

Day  Care 
3         Miittier  #2  Extended 

Day  Care 
3         Miittier  #3-H  Children's 

Ctr. 
3         Miittier  #8-W  Children'a 

Ctr. 
3         Ml  it  tier-Bungalow  #14 
3         Woodstock  Children's 

Ctr. 
3  24-Hour  Farent  Teachers 

Ctr.  #1 


Alameda 


Alameda  (cont'd)   Newark  Unifiod 


County  Supt.  (cont'd) 


1         24-Hour  Farent  Teachers 

Ctr.  #2 
3         Mth  Ave.  Child  Care 

Ctr. 

Alameda  City  Unified 

3         Island  High 

1  Has  tick  Elem. 

2  Washington  Elemi 

2  Height  Elem.  ^ 

Amador  Valley  Jt.  UHS 

3  Continuation  High 
3         Valley  high 

Berkeley  Daified 

1  Campus  (Hiild  Care  Ctr 

1  lerkeley  Alternative 

2  West  Campus.  Berkeley 
2  East  Campus,  Beikeley 
2  Columbus  Inter. 

1  Cragmont   Primary 

1  Emeraon  Primary 

1  Growing  Mind 

2  Jefferson  Frimary 

1  John  Nuir  Frimary 

2  Le  Conte  Frimary 

1  Malcolm  X  Inter.         ^ 

2  Longfellow  later. 

2         Thousand  Oaks  Frimary 

2  Waahington  Frimary 
1         Whittier  Frimary 

Castro  Valley  Unified 

3  Community  Fark  Contin- 

uation High 

Emery  Unified, 


Churchill  Continaa- 
tion  High 


Oakland  Unified 


Kalph  Haw  ley  Elem. 
Anna  Tates  Elem. 


Fremont  Unified 

3  leynolds  High 

3  Williamson  High 

Hayward  Unified 

1  (Siildren's  Center 

2  •owman  Elem. 
2  lurbank  Elem. 

2  Oierryland  Elem. 

2  Classbrook  Elem. 

2  Harder  Elem 

2  U  Vista  Jr.  High 

2  Narkbam  Elem. 

3  Hohrland  High 
2  Nuir  Elem. 

2  Buus  Elem. 

1  Shepherd  Elem. 

3  )     Strobridge  High 

2  Treeview  Elem. 

Livermore  Valley  Joint  Unified 

3  Del   Valle  Continua- 

tion High 

2  Fifth  Street  Elem. 


V 


Dewey  High 

Fred  Finch  Touth  Center 
King  Estatea  Jr.   High 
Laney  Children's  Center 
Lincoln  Child  Center 
Caatlemont  Senior 
Fremont  Senior  High 
NcClymonds  Senior 
Oakland  Senior  High 
Oakland  Technical 
Allendale  Elem. 
Bella  Vista  Elem. 
Brookfield  VilUge 
Cleveland  Elem. 
(^le  Elem. 

Deg  Hammarakjold  Elem. 
Narcua  A.   Foater  N. 
E.   Norria  Cox  Elem. 
Elisabeth  Sherman 
Emeraon  Elem.  ,  . 

Franklin  Elem. 
Fruit  vale  Elem. 
Garfield  Elem. 
Glenview  Elem. 
Golden  Gate  Elem. 
Hawthorne  Elem. 
Highland  Elem. 
Horace  Nana  Elem. 
Jefferson  Elem. 
LaFayette  Elem. 
'Lake view  Elem. 
.  Laxear  Elem. 
Lockwood  Elem. 
'Longfellow  Elem. 
Nensanita  Elem. 
Narkham  Elem. 
Naxwell   Fark  Elem. 
Helroee  Elem. 
Parker  Elem. 
Peralta  Tear-lound 
Fiedmont  Ave.   Elem. 
Frcacott  Elem. 
Santa  Fe  Elem. 
Sobraote  Fark  Elem. 
Stonehurst  Elem. 
Washington  Elem. 
Webster  Elem. 
Whittier  Elem. 
Woodland  Elem. 
Claremont   Jr.   High 
Elmhurst  Jr.  High 
Frick  Jr.  High 
Hamilton  Jr.  High 
Hoover  Elem. 
Lowell  Jr.   High 
Roosevelt  Jr.   High 
Westlake  Jr.  High 
Woodrow  Wilson  Junior 
Havenacourt  Junior 
James  Madison  Junior 
Martin  Luther  King 
Luther  Burbank  Elem. 


San  Leandro  Unified 

3         Lincoln  High 


^ 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  beneflta 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -   Schools  designated  for  National  Defenge  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Ll»t  of  School!  DeterBlned  to  h«v«  High  Concentration!  of  Students  fro«  Low-Incoae  PaaiUet 
ror  national  Defense  Student  Lo«n  and  ttottonal  Direct  Studant  Lo«n  Cancellation  B«neflt»  for  the  1978-79  and  1979-60  School  Yc«r» 

location  Code  «  School  Nawe    U>catlon Code  *  School 

Butte  (cont'd) 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  froa  Low-Income  Families 
For  Matlonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts  for  thg^  1978-79  and  1979-80  School  Years 
Location  Code  *  School  Hane ^  Location Code  *  School  Maae _ 


.ilaaeda  (cont'd) 

San  Lorenso  Unified 

2  Ashland  Slea. 

2  Fairmont  Clem. 

3  lussall  Continuation 
2  Sunset  Blam. 

Alpine 

Alpine  County  Unified 

2    Diamond  Valley  Hem. 

Amador 

Ocpartmsnt  of  Youth  Authority 


Preston  School 
Pine  Crave  tCC 


•utte 


(^nty  Superintendent 


Table  Ht.  School  ^ 

Butte  County  Children's 

Horld 

First  United  Meth. 

' 

Church  PS 

Gridley  Migrant  Chil- 

dren's Ctr. 

Cridley  Migrant  Infant 

Ctr. 

Heads  tart  Program 

Palermo  Children's  Ctr. 

Ckieo  Unified 

1  Oiapman  Ilea. 
3  Fainricw  High 

2  Pores  t  Elem. 

3  Hot  re  Damt 
Feather  Palls   Union  Klem. 

2         Feather  Falls  Blea. 

Golden  Feather  Union  Blem. 

2  Sprii«  Valley  Blea. 
Cridley  Onion  High 

3  Baperaosa  High 
Oroville  City  Blef. 

1  Bird  St. 

2  Bastside  Elem. 

2  Oakdalc  Heights  Blem. 

3  St.  Thomaa 

1  Wyandotte  Ave.  Blem. 

Oroville  Union  High 

3         Prospect  High 
Palermo  Union  Blem. 

2  Helen  H.   Hilcoa  Elem. 
1  Palermo  Elem. 

Paradise  Unified 


Ridgeview  Hign 
St.  Thomas  Moore 


Pioneer  Union  Blem. 

2         Berry  Creek  Blem. 

Thermalito  Union  Blem. 

2  Nelson  Ave.  Blem. 

2  Poplar  Ave.  Blem. 

2  Sierra  Ave.  Blem. 
Calaveras 

County  Superintendent 

1         King  of  Kings  Ranch 
Bret  Harte  Union  High 

3  Vallecito  High 
Calaveraa  Unified 

1  Hillmont  Cont. 

2  Uilroad  Flat  Blea. 

2  Heat  Point  Blem. 

Colusa 

County  Superintendent 

1         Pouts  Springs  Ranch 

3  Colusa  Co.   Migrant 

Day  Care 

Contra  Costa 

County  Superintendent 

1         Juvenile  Court  Schools 
3         Apostolic   Temple   of 

Truth  DCC 
3         Apostolic  Temple  of 

Truth- Inf. 
3  Brentwood   Preschool 

3         (^r^uinea  Coalition 

Child  Dev. 
3         Concord  CCC  After 

School  Annea 
3         Concord  CCC  Preachool 
3         Concord  Child  Care  Ctr. 
3         Creecent  Park  Children's 

Dev.  Ctr. 
3         Os  Co  lores 
3         Baprees  Yourself 

Aftsrsehool 
3         Greater  Richmond  8o«. 

Serv.  Corp. 
3         Kathmandu  Day  Care  Ctr. 
3         Uke  Childrea'a  Dev. 

Ctr. 
3         Marina  Batanded  Day  Care 
3         Naritiaa  Bateaded  Day 

Child  Dev.  Ctr. 
3         Naritiaa  Huraery  Child 

Dev.  Ctr. 
3         Mart  inns  Ba'rly  Child- 
hood Ctr.   Infant  Prog. 
3         Nartines  Barly  Child- 
hood Ctr. 
3         Mount  Diablo  Child 

Care  Ctr. 
3         Oak  Park  Site 
3         OpportiMiity  Children's 

Ctr. 
3         Peree  Child  Dev.  Ctr. 
3         Pittsburg  USD  Children's 

Ctr.  • 


Contra  Costa 

County  Supt.    (cont'd) 

3 

Pullman  Child  Dev.   Ctr. 

3 

Satellite  Ctr. 

3 

Wee  Pals  Children's  Ctr. 

3 

West  Pittsburgh  Child 

Dev.   Ctr. 

3 

Wilson  Riles  Preschool 

3 

YWCA  Richmond  Ext. 

Day  Care 

Acalanes  Union  High 

3         Del  Oro  High 
Antioch  Unified 


Fremont  Elem. 
Holy  Rosary 


Canyon  Blem. 

2  (^nyon  Blea. 

John  Swett  Unified 

1  1         Willov  High 

2         (^arretson  Heights 

2  Rillcrest  Blea. 

3  St.   Patrick's  Elea. 
Liberty  Union  High 

3         U  Paloma  High 

Martines  Unified 


Richmond 

Unified    (cont'd) 

Cortes  tlem. 

Dover  Elem. 

El  Portal  Elea. 

Fairaede  Elea. 

Ford  Elea. 

Grant  Elea. 

1 

Uke  Elea. 

Lincoln  Elea. 

•   Montalvin  Manor  Elea. 

Nystroa  Elea. 

Peres  Elea. 

Ring  Elea. 

Riverside  Elea. 

Seauel  Gomftn  Con- 

t  inustioa 

Stege  Elea.  -  '* 

Verde   Elea. 

Washington  Blea. 

Wilson  Elea. 

Woods   Elea. 

Adaas  Jr.  High 

Downer  Jr.  High 

Helas  Jr.   Hi.|h 

Portola  Jr.  High 

San  Ramon  Valley  Unified 

3 

(3iristian  Center 

3 

Del  Aaigo  High 

Walnut  Creek 

Nartines  Elea. 
Martinez  High 


Mt.  Diablo  Unified 

1  Outstanding  Program 

Aas'n. 

2  Bel  Air  Elem. 

2  Meadow  Homes   Elem. 

3  Olympic  Continuation 

High 
2         Riverview   Inter. 
2         Shore  Acres  Elem. 
1         Rio  Vista  Center 


3         St.  Narya  Parochial 

Del  Horte 

County  Superintendent 

1    Bar-0  Boys  Ranch 

Del  Norte  County  Unified 


Pittsburg  Unified 


New  Site  Ho.    7 

Delts  Cont. 

Pittsburg  Senior  High 

Heights  Elem. 

Highlands   Elea. 

Los   Nedsnos   Elea. 

Parks  ide  Elea. 

Village  Elea. 

Martin  Luther  King     100 

Central  Jr.  High 

lond 

Unified 

Ells  High 

Kennedy  High 

Richaond  High 

Alvsrado  Elea. 

Balboa  Elea. 

Bayview  Elea. 

Belding  Elem. 

Broadway   Elea.  . 

Coronado  Elea. 

Sunset  High 

St.  Joseph  Elea. 

El   Dorado 

County 

Superintendent 

Junvenile  Hall  School 

Placerville  Children's 

Ctr. 

Pleasant  Valley  Chil- 

dren's Ctr. 

Shingle  Springs  Chil- 

dren's Ctr. 

Saithflat  Children's 

Ctr. 

El  Dorado  Union  High 

3    Diaaond  High 
3    Independence  Continu- 
ation 

Lake  Tahoe  Unified 

3    South  Lake  Tahoe 
Continuation 

Silver  Fork  Elea. 

1    Silver  Fork  Elea. 


♦  Coda  1  -  Schoola  deslgiteted  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancallatloo  benefit*  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  1)1  lect  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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List  of  School*   Dctcrained  to  hav*  High  Concentration*  of  Student*   froai  Low-Incoac   Faallle* 
For  national  Defen«€  Student  Loan  and  national  Direct  Student  Loan  Cancellation  B«n»flt»  for  the   1978-79  and  1979-80  School  Tear* 


Ll*t  of  School*  Deteralned  to  have  High  Conceatration*  of  Student*  fron  Low-Incoae  Faallle* 
For  Watlonal  Defense  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Tear* 


Location 


Code  *     School 


Location 


Location 


Code  *     School 


Code  *     School  NaM 


Location 


Code  *     School 


Freaao 

Couatjr  Superiateadeat 

Ashjian  Ceater 

CSUr  Child  Day  Car*  Ctr. 

Sdiaoa  High  School 

Fowler  Preschool 

Fresao  HS  Child  Care 

Ctr. 

Heataa  Child  D*t.  Ctr. 

Huron  Day  Care  Ctr. 

Lincola  Children's  Ctr. 

Hartia  Uthar  Kii«  Child 

Oetr.   Ctr. 

Faodas  Kavirooaeatal 

De«.  Ctr.  #2 

Parlier  Higraat  Child 

Care  Ctr. 

laisia  City  MigraaC 

Child  Care 

■ooeevelt  Child  Care 

Ctr. 

Sca^iaaviaa  Child 

De*.  Ctr. 

Hebeter  Children'*  Ctr. 

rro:no 

Ft  ano 

Uiilfl,n   (cont'd) 

Jefferaoo  lle«. 

Kirk  Blea. 

Uae  Elea. 

Lincola  Elea. 

Lowell  Ilea. 

Hayfair  Ilea. 

Huir  Ilea. 

■owell  Ilea. 

Scaadinaviaa  Ilea. 

Tioga  Jr.  High 

Hebater  Ilea. 

Hinchell  Ilea. 

Ft.   Miller  Jr.  Bigk 

Sequoia  Jr.  ligh 

Maifoaa  Jr.  High 

Toeeaite  Jr.  ligh 

Sierra  Jr.  ligh 

Bethuae  Ilea. 

Tehipit*  Jr.  ligh 

Kii«  Ilea. 

ktfaset  Ilea. 

no  (cont'd) 
Selaa  Unified 

2 
2 
2 
2 

2 

Eric  White  Ilea. 
Ceorge  Washington 
■cart  la  ad  Cont. 
Jaaes  Carfield  Ilea 
•ooaevelt  Ilea. 

Sierra 

Jt 

.  ligh 

3 

•lack  Mountain  Con- 
tinuation 

Teagu* 

Ilea. 

1  league  Ilea. 
Tranquillity  Onion  High 

2  Tranquillity  ligh 
Haahiagton  Onion  High 


.  Biola  Ferahiag  Uaioa  Ilea. 

2  BioU-Perahiag  Ilea. 
Caruthar*  Uaioa  ligh 

3  NAIC  ligk 
Central  Uaioa  High 

3         Ferahiag  ligh 
Clo¥i*  Unified 


2 

Clovi*  Opportunity 

2 

Gateway  High 

2 

Nelson  Elea. 

3 

Our   Lady  of   Perpetual 
Help 

Coalinga 

Joint  Unified 

«l  Huron  Uea. 

Fowler  U« 

ified 

Cesa  Blaaca  Continua- 

tion 

Malaga/Koi*el  Ilea. 

Freaao  On 

ified 

iullard  Cootiouatioa 

Dewolf  Contiauatioa 

High 

Edison  High 

Fresao  Continuation 

tfeover  Continuation 

High 

Rooss**lt   High 

Addaas  Elea. 

Biraey  Elea. 

Burroughs  Elea. 

Calwa  Elea. 

Carver  Elea. 

Coluabie  Elea. 

Del   Mar  Elea. 

Bricson  Elea. 

Ewing  Elea. 

Hescon  Elea. 

Freaao  Colony  Elea. 

1         Freaao  Coloay  Ilea. 
.  1         Ivy  Ilea. 

>  I         Weatera  Ilea. 

lingshurg  Jt.   Union  High 

3         Oasis  Continuation 

Kings  Canyon  Jt.   Unified 

1  Kings  Canyon  Cont. 

2  Citrus  Ilea. 

2         Jefferson  Ilea. 
2         L.   W.  NeCord  Ilea. 
2  Sheriden  Ilea. 

Laton  Jt.   Unified 


I         Laton  Cont. 
Madison  Ilea. 


2         Madison  Ilea. 
Neadota  Union  Ilea. 

2         Washington  Ilea 
Orp  Loaa 


Clenn 


1        Washington  High 
S         Haahii^ton  Union  Con- 
tianation  High 

We*t  Farfc  Ilea. 

2         Heat  Park  Elea. 

i 

Firehaugh  La*  Deltaa  Unified 

3         Firebaugh  Continuation 

High 
2         Firebaugh  Jr.  High 

1 

CoJinty  Superiatealent 

3         Panda'*  Flayhonae- 

Willow* 
)         Fanda'a  Playhouae- 

Orland 

County  Supt.    (cont'd) 

3 

Green  Bouae  Children's 

Ctr. 

3 

Hoopa  TalUy  Tribe 

3 

Mt'-JI-E-D*'*  Day 

3 

Manila  Muraery  School 

3 

Orlean*  Day  Care  Ctr. 

3 

lohoervilU 

3 

Balaon  Berry  Freacheol 

Weithaven 

3 

Winsler  Children'*  Ctr. 

Areata  Blea. 

2 

Blooafield  Blea. 

3 

Pacific  Coaat  ligh 

2 

•unaet  Elea. 

lureka 

City  Ilea. 

2 

Alice  Biraey  Ilea. 

1 

Jefferson  Ilea. 

3 

Zoe  Barnua  High 

1 


Oro  Loaa  Blea. 


Farlier  Unified 

2  Parlier  High 

2  Ceatral  Elea. 

2  Neadociao  Jr.  High 

3  San  Joequia  Valley 

High 
2         Tuoluane  Elea. 

Kiverdale  Jt.   Union  Blea. 

2         Bivnrdale  Priaary 

Sanger  Unified 

2  Del  ley  Elea. 

3  Kings  liver  High 
_2 WiilQB  HlM. 


Haailton  Union  High 

3         Coaauaity  High 

Orland  Jt.  Union  High 

3         North  Valley  High 

Princeton  Jt.  Unified 

2         Princeton  Elea. 

Willows  Unified 


Fortune  Onion  High 

3         East  High 
Green  Ft.  Blea. 

1  Green  Ft.  Blea. 
Klaaath  Trinity  Jt.  Onifiod 

3         Captain  John  Continua- 
tion 

2  Hoopa  Valley  Blea. 
I         Jack  Norton  Elea. 
1        Weitchpec  Elea. 

Maple  Creak  Blea. 

1         Maple  Creek  Blea. 

Southern  Hua6oldt  Jt.  Unified 


2 

Alice  Jewett  Blea. 

2 

Agnes  J.  Johnson  Blea 

3 

Rare  Earth 

3 

Redway  Elea. 

1 

Hhitehorn  Blea. 

rial 

County  Spcrinteodent 

I 

Esther  Huff  School 

3 

Ceapesinos  Unidos  Cal 

3 

Kanawha  Continuation 

High 

oldt 

County  Superintendent 

1 

Von  Hui^oldt  High 

3 

Beginnings  Incorporsted 

3 

CSUH  Children's  Ctr. 

Preschool 

3 

CSUH  Chrysalis  Infant 

Ctr. 

3 

Cut  ten 

3 

Dsnicls  Dey  Cere  Nursery 

3 

Eureka  Infant-Toddlar 

Ctr. 

3 

Grant  Dav  Care 

Ind.   DC 
Ceapesinos  Oaidos 

Coachella 
El  Centro  Oey  Cera  Ctr. 


Brow lay  Elea. 

3         Desert  Valley  Cont 
tioo 

1  Hidalgo  Elaa. 

2  J.  W.  Oakley  Blea. 

3  Sec  red  Beert 
Celesico  Unified 

3    Aurora  High  ' 

2  Naioa  Elea. 

3  Our  Lady  of 

Cuadalupa 


*  ?^  J  ■  ''•*~^»  <««»l8n-ced  for  bath  National  fiefenie  o^  Natloaal  Direct  Student  LoUn  c"cilUtloB  h^nUT 
Code  2  -  Schoola  daslgnated  for  Netlonal  Defense  Studant  Loan  cancellation  beoeflta  only 
Cod*  3  -  Schoola  designated  for  National  Direct  Student  Loan  cancellation  beoeflta  o^jy 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  tiatlonal  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  Notional  Defense  Student  Loon  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Ll»t  of  Schooli   Deteralned   to  hmvt  High  Concentr«tlon«  of  Studenta   fro«  Lw-Incow  Fuiiliea 
For  National  Defenac  Student  Loan  and  National  Direct  Student  Uxn  OncelUtlon  B«neflti   for  th«   1978-79  and   1979-80  School  Te«r» 


Location 


Code  *  School  Naie 


Location 


Code  *  School 


Llat  of  Schoola  Detenaloed  to  have  High  Concentratlona  of  Studenta  froai  low-Iocoae  Faalllea 
For  national  Defenae  Student  Loan  and  national  Direct  Studcdt  Loan  Cancellation  Beoeflta  tor  the  1978-79  end  1979-80  School  Teara 
Location  Code  *  School  Waae Location Code  *  School 


—  Inperlal  (cont'd) 

Calipatria  Unified 

3         Coat  inuat  ion  High 
Central  Unioa  Bigh 


Fark  Ave< 
ti«a 


Coatioua- 


II  Centre  Ble«. 

1         UaahiagtoD  Ilea. 
Boltville  Unified 

3         Saa  Webb  Coat  iaaat ion 
laperial  Unified 


tape  rial  Cent, 
laperial  Ave.  ligh 


NcCabe  Union  School  Diatrlct 
1         Loa  Hiaoa  laceiviag 


Saa  Faaqual  Valler  Unified 
) 


Saa  Faaqual  Continua- 
tion High 

Sao  Faaqual  Vallay    High 

Saa  Faaqual  Valley    Elea. 


Inyo 


County   Superintendent 

1  l^ahop  Union  High  School 

Ctr. 
)         Cpiacopal  Church  Fariah 

Hall 
3  Inyo  Heighta  High 

3         Lone  Fine  Fraachool- 

Lo   loyo 
3  TU-TU-UF-EE-A  Movie 

Children' a  Houac 

tiahop  Union  High 

2  liahop  High 
Lone  Fine  Unified 


>lue  Sky  Continuation 


Kern 


County  Superintendent 


Juvenile  Court   Schoola 

Arvin  Hi   School   Face 

Infant   Children' a  Ctr 

Bakeraficld  Col.   Child 

Study  Ctr. 

lakera  field  Col.   Ontn. 

C.   C.   Ctr. 

Bakeraficld  T.   A.   F. 

Child  Dev. 

Bcaaic  Ovena  School  Ccr 

Colonel   Baker  School 

Ctr. 

CSUI  Children'a   Ctr. 

Effective   Farcating 

Infant  Ctr. 

Fairground  Child  Dev. 

Ctr. 

Fairgrounda   Frcachool 

Kern 


( 


County  Supt.    (cont'd) 

Foothill  High  School 

»   Infant  Ctr. 

Jefferaon  School  Ctr. 

U  Loaa  (Loaa  Linda)  ' 

St.   Freachool 

\3 

Laaont   Freachool 

\y 

■taquite  IS  A   Infant 

\ 

Ctr. 

Ming  Avenue  Freachool 

■obU  Batended  Day 

Care  Ctr. 

North  Beardaley  School 

Ctr. 

Pace  Infant  Care  Ctr. 

Bivarviev  Freachool 

Shafter  NigraaC  Child 

Cera  Ctr. 

Shafter  Nigraat   Infant 

Care 

South  Hi   School  Face 

lafaaC  Care  Ctr. 

Sterling  Boad  Freachool 

Sunaat  NigraaC  Child 

Care  Ctr. 

Tap  Delaao  Child  Dev. 

Ctr. 

Tap  Uwnt   Child  Dev. 

Ctr. 

Tap  Waaeo  Child  Dev. 

Ctr. 

Waaco  Daao  Child 

Care  Ctr. 

Waaco  Deao  Child 

Care  Barney 'a 

WiUiau  School  Ctr. 

Departaant  of  Correct  iona 

1         Calif.  Corr.   Inat. 
Bakerafietd  City  Elea. 

1  Caaa  Loma  Elea. 

2  College   Heighta  Elea. 

1  Colonel  Thoaaa  Bak 

2  Eaeraon  Elea. 

1  Frcaont    Elea. 

2  Golden  State  Elea. 

1  Jefferaon  Elea. 

2  John  Coapton  Elea. 
1  Lincoln  Elea. 

1  NcKinley   Elea. 

2  Nt.   Vernon  Elea. 

2  Refer  Johnaon  Elea. 

2  Sierra  Elea. 

1  Bcaaie  E.   Ouena   Elea. 

2  Way  aide   Elea. 

2         Williea  Fcnn  Elea. 

1  Willi aaa  Elea. 

Beardaley  Blea. 

2  north  Beardaley  Elea. 
Oelaao  Jt.   Union  High 

3  Valley  High 
Delaao  Union  Eleaentary 

2  FraM>nt  Elea. 

Elk  Nil  la   Elea 

2         Elk  HilU  Ilea. 
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Kern  (cont'd) 

'  Pair fas  Blea. 

2    Fairfax  Blea. 

2  Virginia  A««.  Blea. 

Kern  Jt.  Union  ligh 

3  Arvin  Continuetion 

High  • 

3         Central  Valley  Contin- 
uation High 

2  Beat  Bakara field  High 

3  Cracea  Meaorial  High 

3         Hueva  Continuation  High 
2        Viata  High 

Laaont  Blea. 

2         laaont  Elea. 

2  Myrtle  Ave.  Blea. 

Nuroc  Unified 

3  Central  Continuation 

Sierra  Saada  Daifiad 

3         Neaquite  Continuation 
High 

Southern  Bern  Unified 


Urc  Berth 
■oaaaond  Elea. 


Kiaga 


Standard  BUa. 

2  Standard  BUa. 

3  Bide  World 
Taf t  Onion  ligh 

3         Taft  Coatiauation  High 

Vaaco  Onioa  High 

3         St.  Jehna 
3         Vaece  Conti«iation 
OpportnaiCy  kifh 

Viaelaad  Blaa. 

2         Soaaet  Blea. 

Coaaty  Saperiatendent 


Javaaile  Center 
Garde  aaide  School 


Araoaa  Onion  Blaa. 

2         Araoaa  Blea. 
CeaCral  Onioa  Blea. 

1  Central  Blea.     . 
Corcoran  Jt.  Dnifiad 

2  Bret  Barte  Blea. 
2         Corcoraa  High 

2  Joha  Ihiir  Ilea. 

3  Kinga  Lake  high 
2         Mark  Twain  Blea. 


Klnga   (cont'd) 
lanford  Blea. 

3  Earl  F.  Johnaon  Bigh 

1  Jefferaon  Blea. 

2  Lee  Bichaond  Elea. 
2  Lincoln  Elea. 

2         looaevelt  Elea. 
2         Wilaon  Elea. 

John  MuiLakeaide   Union  Blaa. 

2         Lakeaide  Elea. 
Leaoore  Union  Elea. 

2         Leaoore  Blea. 

Beef  Suaaet  Union  Blea. 

2  Avenal  Blaa. 

Uke 

Kelaeyville  Unified  School  DiaCrict 

3  K  C  High  School 
Konocti  Unified 

2         Burna  ValUy  Blaa. 

2  Oak  Hill 

3  WilUaa  C.  CArle  ligh 

Lakeport  Unified 

3         Batural  Bigh 
Lucorae  Blea. 

2  Uicerae  Blaa. 
HiddUtevn  Oaified  School  Diatrlct 

3  Locoaoaa  ValUy  high 
Opper  Lake  Union  Blea. 

3         Bee  leant  ioa  Ctr. 

2  Upper  Lake  Blaa. 

Laaaea 

Dtpartaant  of  Cerractiaaa 

1  Calif.  Corr.  Caatar 
Laaaea  Onion  ligh 

3  Cradaaca  Bigh 
Baveadala  Blaa. 

2  Bavaalala  Bias. 
Haabfood  Daifiad 

3  Borixon  ligh 


Loa  Aagelea 

County  Sapariat 


I  Javenila  Ct.  Schoola 

1  Coalitien-aegl  A  Deval. 

3  A.M.E.' 

3  Addaaa  Bstaadad  Day 

3  Albert  Baxter 

3  Albion  Street       • 


*  Code  1  -  Schoola  dealgnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  beoeflta 
Code  2  -  Schoola  designated  for  National  Defenae  Student  Loan  cancellation  bcneflta  only 
Code  3  -  Schoola  dealgnated  for  National  Direct  Student  Loan  cencellatlon  beneflta  onlv 


*  Coda  1  -  Schoola  daalgnated  for  both  National  Detenae  and  Rational  Direct  Student  Loan  cancellation  bcneflta 
Code  2  -  Schoola  dealgnated  for  National  Defenae  Student  Loan  cancellation  beoeflta  only 
Code  3  -  Schoola  dealgnated  for  National  Direct  Student  Loan  caoeellatlon  beoeflt.a  only 
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For  Nation* I  D«ten»a  Stud 


of  Schools  Dcteralned  to  have 
nt  Loan  and  national  Direct  S 


Location 


Cod 

Los  Angeles 
Count 


:^ 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Coda  3  -  Schoo 


High  Concentrations  of  Students  frosi  Low-Income  Families 
tudent  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


NOTICES 


CALIFORNIA 


\ 


14233 


*  School  WasM 


Location 


(cont'd) 


Code  * 

Los  Angeles 


School  Masie 


List  of  Schools  Detemlned  to  have  High  Concentrations  of  Students  from  Low-Incooe  Families 
For  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Supt. 

Alexandria  Ave. 

Childraa's  Ctr. 
Alhambra 
Alhaabra  Day  Nursery 

Childraa's   Ctr. 
Alice  Used  Day  Car*  Ctr. 
Allesandro  Children's 

Ctr. 
Aloha 
Alpha 

Alpine  Craags 
Alpine  Recreation  Ctr. 
/tear  Plasa  Child  Dav. 

Ctr. 
Amigos 
Anderson 
Andres   Duarte 
Angelica 
Anna  Lagore 

Arainta  Childraa's  Ctr. 
Arroyo 
Arteaia  IS  Children's 

Ctr. 
Aabury-Fertable 
Athens 

Avalon  Child  Dev.   Ctr. 
Astaca  Portable 
tat  boa   COC-UC 
Uldwia  Park  DSD  Ch. 

Ctr. 
Barton  Ixtaaded  Day 
Baa  sett 
Bates  (Loa  Pel  it)  Child 

Dev.  Ctr. 
Beethoven  Street 
Belt^ardeM 
BalU  Vista 
Belvedere  Clildren's 

Ctra. 
Belvedere  Park 
Berkeley  Ave.  Childrea's 

Ctr. 
Bethaat 
Bethel 
Betsy  Roes  Eatsoded  Oey 

Care 
Blanford  Eat.   Day  Care 

Ctr. 
Bret  Barte  School  Age 

Ctr. 
Bridge  Street  Childrea's 

Ctr. 
Bright  Future  Child 

Dev.  Ctr. 
Brooklya  Ave.  Childrea's 

Ctr. 
Burbaak  Extended   Day 
Burbanfc  Nursery 
Cabrillo  Ave.  Childrea's 

Ctr. 
Cabrillo  Portable 
Cabrillo  School 
Caldwell 
Califoraia  Ctr. 
California  St.  Assoc. 

Cliaics 
Calvary 
Calvary  Baptist  Day 

Care  Ctr. 
Canoga  Park  Childrea's 

Ctr. 
Carmelitos   Nursery 
Carson  School 


County  Supt.    (cont'd) 
3         Carver 

Carver  Extended  Day 

Case   Bambino    ^ 

Cass  Naravilla 

Castelar  Childrea's   Ctr. 

Ceatral  Christiaa  Church 

(Antral  Nursery 

Ceatro  Astlaa  Child  Dev. 

Centro  De  Niaoe  Alegrea 

Centro  De  Hinoe  Loaa 

C*ntto  De  Ninoe 

NaravilU  . 

Cerritoe  B.O.C.  J 

Cerritoe  Nursery  CC 

Chester  Child  Dev.  Ctr. 

Child  Dev.   Ctr. 

Childrea's  Ctr. 

Childrea's  Collective- 
Bethany 

Children's  House 

Childrea's  World 

Christ  Methodist  Notwalk 

Christiaa  Fellowship      . 

Oturch  of   Brethrea  - 
Cleodale 

Churck  of  Cod  in  Christ 

Church  of   the  Brethrea- 
Laverae 

City  Terrace 

City  Terrece  Park 

Claude   McDonald 
Youth  Program 

Clifford  0.   Narray 
School 

Cloud  Nursery  C.  C. 

Cogswell 

Comm.  CDC  of  Little 
Aogels 

Comm.   Bousing  Svcs. 
Ch.    Dev.   Ctr. 

Comm.    United 

Comp-Lym  Child 

Care  Ctr.   #2 

Comp-Lyn  Child 

Care  Ctr.   )1 

Comptoa  Childrea'e 

Ctr. 
Compton  Comm.   Col- 
lege Child  Care 
Concordia  Latheraa 
Church 

Coogregatioaal 

Church 
Court  Ceater- 

Portebles 
Covins  Childrea'a 

Center 
Creoehaw  (CCDS) 
Crenabaw  (CYM) 
Creuhmw  Child 

Dev.   Ctr. 
Creacent  Ngta. 

Blvd.  CC. 
Crusader's  Temple 
CSUOH  (fhildrea's 

Ctr. 
CSUU  Special   Ed 

Preschool  • 

CSUU,   Assoc. 

Students  Ch.   Ctr. 
Cudahy  City 
Culver  City 

Children's   Ctr. 


Location 


Los 


(k>de  *     School  Heme 


Location 


(V>de  *     School  Name 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 
3 
3 
3 

3 
3 
3 
3 
3 

3 
3 

3 
3 
3 


s  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  bafeflts 
s  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
s  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Angeles 

County  Supt.    (cont'd) 

Cypress 

Dacotah  Street 

Daisy  Child  Dev. 

Ctr. 

Deisy  Child  Dev. 

Ctr.  #2 

Dsniel   Freeman 

School  Ext.   Day 

Dayton  Hgts. 

Children's  Ctr. 

De  Ansa  School 

Del  Aaigos  Portable 

Demonstration 

Classroom 

Dolores  Street 

Childrea's   Ctr. 

Downey  Road  Ctr. 

Dubnoff  Ctr. 

Dubooff  Ctr.    for 

CO.   i  ED.  Ther. 

Eastman  Ave. 

Eastmont  Christian 

Church-I 

Eastmont  Christian- 

II 

Eastmont   Elem. 

Echo  Park 

Edison  Nursery 

Edsnndsoo  School 

Educational  Dev. 

Ctr. 

El  Jardin  De  Ninoa 

El  Monte  Children's 

Ctr. 

El  Uncho  Chil- 

dren's Ctr. 

El   Sere'no  Chil- 

dren's  Ctr. 

El   Sereno-Portsble 

Ella   Fitsgerald 

Childcare  Ctr. 

Ellridge  Rice 

School 

Emerson 

Emerson  Nursery 

School 

Epworth 

Equipoise  Endeavor 

Erwin 

Esperanza  Del  Hundo 

Estrada 

Euclid 

Evangelical 

Brethren 

Evergreen  Ctr. 

Evergreen  Chil- 

drea's Ctr. 

Fair  Ave.   Chil- 

drea's  Ctr. 

Faith  Head  Start 

Fera 

Fifty-Secood   St. 

Portable 

First  Baptist  Ctr. 

First  Christian  Ch. 

Palmdale 

First  Christian  Church 

E8L 

Firat  Lutheran 

First  Meth.  Church  of 

Reseda 

Los 

Angeles 

County  Supt.    (cont'd) 

First  Methodist 

J                 3 

First  Methodist  Church- 
Venice 

First  Methodist  of 
Canoga  Park 

Firat  Methodist  of 
Redondo  Beach 

First  Unitarian 

First  Unitarian  Child 
Care  Ctr. 

First  Unified  Meth. 

Child  Dey  Care  Ctr. 

Frances  E.   WilUrd 

Franklin  CDC 

Frederick  Douglass  Cbr. 

Fremont  Nursery 

Fresno  Park 

(Urdeo  of  Progress 

Gardens  Methodist 

Garfield  Extended  Day 

Gates  (Hiildren'a  Ctr. 

Gledhill  Children's   Ctr. 

Clenfeliz  Blvd.  Chil- 
dren's Ctr. 

(k>lden  Dsy  School- 
West  Adsaii 

(^Iden  Dsy   Schools   #2 

(telden  Dsy   Schools- 
Preschool 

(^od  Tidings  Ctr. 

(Gospel  Mission 

Gotpel  Temple  Baptist 
Church 

Grace 

Grace  Lutheian  Church 

Graham  Ave.  Childrea's 
Ctr. 

Grandview  Presby.   Church 

Grant   Children's  Ctr. 

Grant   Ext.   Day  Nursery 

Greater  Fsith 

Greater  New  Zion 

Greater  True  Light 

Green  Meadows 

3 

Green  School 

Hacienda 

Hadden  Children's  Ctr. 

Hamilton  School   (Pomona) 

Hammel  St.  Children's 
Ctr. 

Harbor  Area  Retarded 
Children's  Foundation 

Harbor  General 

Harbor  Hilla 

Harvard 

Hawaiian  Ave.  (%ildren's 

• 

Ctr. 

Hswaiian  Ave.  Children's 
Ctr.'-SA 

Haw lawn 

Hawthorne  SD  Ch.  Ctr. 

. 

Heavenly  Vision  Child 
Care  Ctr. 

Highland  Park  Ctr. 

Hobart  Children's  Ctr. 

Hodges  Ctr. 

Holifield  Park 

Holmes  Ave.   Children's 
Ctr. 

Holmes  Extended  Day 

Holy  Redeemer   (Eng. 
2nd   Ung.) 

3 

Holy  Spirit 

*  Code  1  -  Schools  designated  for  both  Nat 
Code  2  -  Schools  designated  for  National 
&>da  3  -  Schools  designated  for  National 


lonal  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
De f ense  Student  Loan  cancellation  benefits  only 
Direct  Student  Loan  cancellation  benefits  only 


raCIAL  IMISTIt.  VOC  44,  NO.  49— MONDAY,  MAICN  }%  ^979 


FOetAL  REOISTBt,  VOL  44,  NO.  49— MONDAY,  MARCH  12,  1979 


a 


UMI 


14234 


NOTICES 


NOTICES 
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CALIFOIWIA 


CALIFORNIA 


Ust 

of  Schools  Determined   to  have  High  Concentrations   of  Studanta   frooi  Low-Incoaw  Faalllaa 

For  National  Defense  Stud 

ent  Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts   for  the   1978-79  and  1979-80  School 

Years 

Location                           Cod 

i  *     School   Name                                                       Location                             Code   ♦     School   N«»e 

Los 

Ancclei 

Los  Angeles 

Count 

f  Supt.    (cont'd)                                                                                                  County  Supt.    (cont'd) 

1         Holy  Trinity  Utheraa                                                                                  3         Lincoln   1  l«th  St. 

Church                                                                                                             3         Lindberg  Childrea'a  Ctr. 
1         Hooper  Ave.  Children's                                                                                 3         Locke  Children's  Ctr. 

Ctr.                                                                                                                        3          Locke   Infants  Ctr. 

^ 

Hoover  Intarganeration-                                                                                    3          Logan  Street  Ckildrea's 

al   Csrt                                                                                                                                Ctr. 

Hope   Coaounity                                                                                                       3          Longfellow 

Howard  J.    HcKibben  Clea.                                                                                  3          Longfel  low  Children's  , 

Hubbard  St.  Children's                                                                                               Ctr. 

Ctr.                                                                                      ,3          Los   Aaigos 

Hudson   (Infant)   Child                                                                                        3          Los   Rinos 

Dev.   Ctr.                                                                                                              3          Los   Minos   De  La  Lux 

Hudson  Child  Dev.  Ctr.                                                                                 3         Lucille  J.   Saith  School 

Hudson  Extended   Day                                                                                            3         Lutheran  Church  of   the 

Hyde   Park  Children's                                                                                                         RedecMr 

Ctr.                                                                                                                 3         Lutheran  Church  af   the 
laperial   Courts                                                                                                                    Master 
Udiana  Street  Portable                                                                               3         Madison  Children's  Ctr. 
laglewood  Ch.    Dev.   Ctr.                                                                                    3         Madison  School 

t  Bit.   Day                                                                                                           3         Madison  Toung  Psrent 
1          Inglewood  Child  Dev.                                                                                                         Ctr. 

Ctr.                                                                                                                        3         Maganda 
1          International   Children's                                                                                  3         Magnolia  Ave.   Children's 
Ctr.                                                                                                                                       Ctr. 

C 

Jardin  De  Ninos                                                                                               3         Manchester 

1         Jefferson  Children's                                                                                     3         Manhattan  Beach  Chil- 

Ctr.                                                                                                                                      dren's   Ctr. 

1         John  Adaas  Preschool                                                                                          3         Msohsttan  Hgts.   Chil- 

Child  Dev.   Ctr.                                                                                                        dren's  Ctr. 

Johnnie  Tillaon  Child                                                                                  3         Mann  Extended  Day 

Care  Ctr.                                                                                                             3         Mann  Nursery 

Jordan  t>owna                                                                                                           3         Maof  Child  Care  Ctr. 

1         Joaefa  Cota  Hieto  Ctr.                                                                                 3         Maof  Child  Care  Ctr.  #1 

1         blisher  Portable                                                                                           3         Maof  Child  Care  Ctr.  #2 

1         Kedren  Burbaofc                                                                                                 3         Mar  Vists  Cardene 

' 

1         Udren  Chesterfield                                                                                            3          Marina  Children's  Ctr. 

j 

Place                                                                                                              3         Marshall 

i     1 

1     • 

Kedren  Eagle  lock                                                                                          3         Martin  Lather  Kii^,   Jr. 

1         Udren  Echo  Park                                                                                             3         Marvin  Aveoue  Children's 

1         Redf*»HlWrl^od                                                                                                          Ctr. 

1     ,HCS3ran  La  Bre\                                                                                                3         Masonic  Lod^t 

Kedren  Main                                                                                                      3         Maud  Booth  Faaily  Ctr. 

Kedren  Perlita\                                                                                                     3         Maason 

5 

Kedren  Santa  Barbara                                                                                          3         McCoy 

Kcenan                                                                                                                3         McKinley 
Kelly                                                                                                                         3         McKinley  School  Age 
1         Kennady                                                                                                                            Children  Dev.  Ctr. 

; 

>         Kennedy  Child  Study  Ctr.                                                                                  3          Melbourne 

jt- 

1         Kentwood  Children's   Ctr.                                                                                 3         Meaorisl 

»         Rings  Manor  Toung  Parent                                                                                 3         Mentally  4  Eaot.   te- 

Ctr.                                                                                                                               tarded  Children 

I  '■ 

1         Koaaunity  Kids  Nursery                                                                                3         Meridian  Childrea'a 

School   Inc.                                                                                                                Ctr. 

La  Caeite                                                                                                          3         Metropolitan  Baptist 

1         U  Escuelita                                                                                                    3         Miguel  Moatex 

1         U  Escuelits  Del  Pueblo                                                                              3         Hiles  Ave.  Children's 

1         U  Verne  College  Ckild-                                                                                            ctr. 

cere  Ctr.                                                                                                      3         Milestone  Ctr.   for 

1         Lagood                                                                                                                                     Ed.   Therapy 

1         Lancaatar                                                                                                                3         Minoa  Ave. 

>         Us  Flores  School                                                                                          3         Mini  Infant  Ctr. 

1         U 

urel  Child  Dev.   Ctr.                                                                                     3         Miracle 

1         U 

vera*  College   Infant                                                                                     3         Mirawnte  Childrea'a 
Ctr.                                                                                                                              Ctr. 

>         U 

■ay  St.  Childrea'a                                                                                   3         Model  Faaily  Day  Care 
Ctr.                                                                                                                3         Nokler  Blea.  School 

I         U 

"■>«■                                                                                                                      3         Monrovia  Child  Dev.   Ctr. 

3         U 
1         Li 

sin«toa                                                                                                                3         Monte  Viata 

ncoln  Childran'a  Ctr.                                                                                  3         Monte  Viata  Childrea'a 

1         Lincoln^.   D.   C.                                                                                                                Ctr. 

J         Lincoln  PreechoQl  Child                                                                             3         Montebello  Touth  Ctr. 

»•*•  Ctr.                                                                                                      3         Monterey  Viata 

3         Lincoln  Taaarind                                                                                                 3         Montroae  C.   D.  C. 

•  Cod*  1   -  School 

a  designated   for  bath  National   Defense  and  National   Direct   Student  Loan  cancellation  bcneflta 

Code  2  -  School 

a  designated    for   National   Defense  Student   Loan  cancellation  baneflta   onlv 

Coda  3 

-  Schc 

<o\ 

a  deal 

gnated   for  National   Direct  Student   Loan  cancellation  banaflts  oolj 

List 

of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Faallles 

For  National  Defense  Stud< 

ent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School 

Years 

Location                             Codi 

e  *     School  Name                                                    Location                           Code  *     School  Name 

Los   Angeles 

Loa  Angeles 

Count; 

^  Supt.   (cont'd)                                                                          '                         County  Supt.    (cont'd) 

J         Mothers   Club  Par.                                                                                               '         Preachool   Prog.-Iaai- 

Participating                                                                                                   .             «'*"'   '■■•• 
J         Mount  Hollywood                                                                                             '         Priaera  Iglesia  Metho- 
l         Mount   Sinai                                                                                                                          '''•t« 
I         Mount   St.   Marys                                                                                                   '         Pueblo  I 

College  C.   D.  C.                                                                                        \         ^*^^°  " 
J         Mountain  View  Children's                                                                                '         Queen  Anne  Place 

Ct,,                                                                                                                                     Children's   Ctr. 

»         Nuir  Extended  Day                                                                                               \         ■""""•  . 

>         Muchison  St.   Children's      »                                                                            \         „■"""*'"•,.      . 

^^^^                                                                                                                    3         Raaona  Ave.   ChriatLan 

1          Navy  Nursery                                                                                                          ,              Church 
,„....._,                                                                                                   3         Raaona  School 

S!w'hoL                                                                                                           5         Rancho  Kiddie  Rare 
3         Itew  Pr^idence                                                                                                     \         ^.^   ^»*"'  »•"•   C^''    . 

' 

3         New  Teaple   School                                                                                              '          Richland  Ave.   Children'. 
3         New  Tomorrows   Day  Care                                                                                    ,          ...    '*_          .... 
3         Newhall  Church  of  the                                                                                 \         «^l«y  ^'tended  Only 

- 

3         Rio  Vista 

• 

Nasarene                                                                                                       ,         »  i.     .   »     - 
3         Nobel  Ave.  Childrea'a                                       -                                        \         "*^"  \'   '^«""*^' 

-                                                                                            .3         Robert  Kennedy 

3         Normaislia  Ave.   Chil-                                                                                        '         Booaevelt   Children', 
dren's  Ctr.                                                                                                 ,         „  ^"' 

3         Notmont   Child  Ctr.                                                                                            '         Bo.ecran.   Children's 
3         Normoot  Terrsce                                                                                                   ,          _ 

3         North  Nursery                                                                                                 ^         Koseaont  Ave.  Children's 
3         North  San  Antonio                                                                                                      Ctr. 

3         North  San  Antonio  Ctr.                                                                               '         Rosewood  Ave.  Children's 

3         Norwslk  Presby.            '                                                                                               Ctr. 

3         Norwood  St.  Children's                                                                               \         »<>••  Sny*"*'  Portable 

Ctr.                                                                                                                      1          S  i  A  Child  Dev.   Ctr. 

3         Hotti^haa                                                                                                      '         Salaxar  Park 

3         Ocean  Park  Ctr.  C.D.C.                                                                               3         Salvin  School 

3         Olivet   Lutheran                                                                                                  '         San  Basilio 

3         Orsi«e  Grove  Children'a                                                                             '         San  Fernando  Children's 

Ctr.                                                                                                                             Ctr. 

3         Oracle  Grove  Elea.                                                                                            '         Sao  Juan  Portable 

3         Our  Lady  of  Victory                                                                                    '         San  Pedro  Neighbrhd. 

3         Pacoiaa  Children's  Ctr.                                                                                           Facility 

3          Pala  Center                                                                                                   ^      '         Santa  Clarita  Neth. 

3         Pala  View  Ctr.                                                                                                            Church 

3         Paladale                                                                                                           ^         Santa  Monica  Child  Care 

3         Paraaount  Blvd.                      *                                                                                    Ctr. 

3         Parents'   Infant  Care                                                                                  ^         School  for  Early  Child- 

Co-Op                                                                                                                          *">«*  ^• 

f 

3         Park  Ave.   Infant  Ctr.                                                                                 '         Second  Baptist  Chil- 
3         Park  Western  Place                                                                                                    dren's  Ctr. 

(niild  Ctr.                                                                                                  3         Shenandoah  St.  Chil- 

■ 

3         Parka  Chapel                                                                                                                       dren's   Ctr. 
3         Paaadena  St.  Ctr.-                                                                                      '         Signal  Hill 

Trinity  Church                                                                                          3         Smal 1  Fry  #2 
3         Peaceful  Reat  Ctr.                                                                                      \         Small  Fry  Day  Care  Ctr. 
3         Phillips                                                                                                          '         Soto  Street  Children's 
3         Pico  Gardena                                                                                                  .             Ctr. 
3         Pico  Gardena  Child                                                                                      3         South  Central  Coaa. 

Dev.   Center                                                                                                                    Child  Care 
3          Pilgria                                                                                                                  '         South  Hills 
3          Pilgria  ToddUr  Ctr.                                                                                       '         South  Park  Portable 
3         Pinawood  Ave.  Children's                                                                          3         South  Whittier  S.D. 

Ctr.                                                                                                                               '    Child  Dev.   Ctr. 
3         Pius  X                                                                                                                    3         Southgate  I 
3         Placita  De  Ninoe-To                                                                                    3         Southgate  II 

Open  in  78                                                                                                 3         Spastic  Children'a 
3         Plata  Ch.   Observetion                                                                                                   Ivai,   State  PS 

4  Dev.  Ctr.                                                                                                3         Sportaaan'a  Park 
3         Plasa  Child  Dev.                                                                                          3         St.   Brigid 

Satellite                                  *                                                                 3         St.  Jaaas 

• 

3         Pleasant  Hills                                                                                              3         St.   Msrks 

3         Fleaaant  View                                                                                                3         St.   Marks  Child  Care 

3         Pomona  Hi  School                                                                                                       Ctr. 

Children'   Ctr.                                                                                        3         St.  Marks  Lutheran 

3         Port  San  Pedro                                                                                                           Church 

3         Portable  I                                                                                                      3         St.   Patricks 

*  Cod*  1  -  School 

s  designated   for  both  National   Defense  and  National  Direct  Student  Loan  cancellation  benefice 

Cod*  2  -  School 

a  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 

Cod*  3  -  School 

s  designated   for  National  Direct  Student  Loan  cancellation  benefits  only 
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Ll 

at  of  Schoola  Detemlned   to  hava 

High 

Concantrationa  of  Studenta   froa  Low-Income   Faalllea 

For  NaCioMl  Defctue  Student  Ujan  and  National  Direct  Student 

Loan  Cancellation  Beneflta   for  the  1978-79  and  1979-80  School  Yeara 

Location                           Code  •     School  Name 

Location                           Code  *     School  Moim 

Lob  i^gclea 

County  Supt.    (cont'd) 

Lob  Angelea 

County  Supt.    (cont'd) 

3         Vernoa  City  Childrea'a 

3          St.   Paul* 

Ctr. 

3          St.   Siaon 

3         Victory 

3          St.   Stephana 

3         Victory  Ctr. 

3         State  Street  Childrea'a 

3         Villa  Caperansa 

Ctr. 

3         VilU  Park 

3         Sterry.   Nora  Childrea'a 

3         Vine  Street  Children'a 

Ctr. 

Ctr. 

3         Steve Mon  Extended  Dey 

3          Viata  School 

3         Sun  Valley   United  Meth. 

3         Hadaworth  Ave.  Chil- 

Church 

drea'a  Ctr. 

3         Sun  Village  Park 

3         Ualnut 

3         Sunny  aide 

3         Ualnut   Tree 

3         Sunol   Drive 

.                                                   3         Uanda  Nikea  Children'a 

3         Suva  School 

Ctr. 

3         Sylvan  Park  Child  Ctr. 

3         Ward 

3         Telfair  Children'a  Ctr. 

3         Waahington 

3         The  Early  Learning  Ctr. 

3         Waahington  Ctr. 

3         Tkoaaa  .Jef  feraon  Bat. 

3         Waahington  Nuraery 

Day  Ctr. 

*-           School 

3         Tibby 

3         Watta  Tower 

3         Tincher  Eatended  Day 

3         Wee  ley 

Nuraery                          * 

3         Wealey  Caiaea  Elca. 

3         Tiny  Town  Kollegc 

3          Weat  Child  Dev.   Ctr.     • 

3         Toberaan  Houae 

3          Wcatainater  Ave. 

3         Tolaad  Way  Children'a 

Children'a  Ctr. 

Ctr. 

\ 

3          Ueataont   Eat.   Day 

3         Toluca  Uke  Childrea'a 

(Teaporary) 

Ctr. 

3         Wee  twood 

3         Torrance  Childrea'a  Ctr. 

3         White  CDC 

3         Tracy 

3         Uhitticr  Nuraery 

3         Tracy   Infant   Ctr. 

3         Will  logera 

3         Tribal  Aaeriean  Chil- 

3        Will  Kogera  Childrea'a 

dren'a   Ctr. 

Ctr. 

3         Tribal  Aaericaa  Pre- 

3        Will  togera   Park   State 

school 

Preachool 

3         Triedatone 

3         Willard  Children'a  Ctr. 

3         Trinity 

3         WilUrd   Payne 

3         Trinity   Street  Children'a 

3         Wil  Una  Heed 

Ctr. 

3         Wil  liaa  Nickeraon 

3         Tubaan 

3         WiLliaaa   School 

3         Ttebaaa  Infant-Toddler 

3         Wilaington  Ext.   Day 

Ctr. 

CC  Prograa 

3         Tulita  Childrea'a  Ctr. 

3         Wilaington  Park  Chil- 

3        TWaia  lit  ended   Day 

drea'a   Ctr.                  , 

Care  Ctr. 

• 

3         Wilton  Place  Childrea'a 

3         Twain  Nuraery 

Ctr. 

3         Ujiaa  Child  Dev. 

3         Winter  Cardena 

3         Ojiaa  I  Child  Care  Ctr. 

3         Wockaan  Elea.   School 

3         Ujiaa  II  Child  Care 

3         Torbita  Ext.   Day  Care 

Ctr. 

Ctr. 

3         United  Church  of 

3         Torbita  School 

Honrovie 

3         102od  St.  Children'e 

3         United  Hethodiat  Church- 

Ctr. 

Tujunga 

3         112th  St.  Childrea'a 

3         Itaiveraity 

Ctr. 

3         Itaiveraity  Cal  L.A. 

3         IMth  St.  School 

Child  Cere  Ctr. 

3         190th  St.  Childrea'a 

3         Utah  Street  Children'a 

Ctr. 

Ctr. 

3          2 let  Teaple 

3         Valle  Lindo  Infant  Cera 

3          24th  St.   Childrea'a 

Ctr. 

Ctr. 

3         Valle  jo-Portable 

3         2>th  St.  Childrea'a  Ctr. 

3         Valley  Aid 

3         3«th  St.  Children'a  Ctr. 

3         Valley  Plaaa 

3         37th  St. 

3         ValUy  View  Blea. 

3          S2nd  St.   Children'a  Ctr. 

3         Valley  Vocational  Ctr. 

3         6th  Ave.  Childrea'a  Ctr. 

3         Van  Nuya   Portable 

3         66th  St.   Childrea'a   Ctr. 

3         Van  Wig 

3          7Sth  St.   Childrea'a  Ctr. 

3         Vaughn  St.   Childrea'a 
Ctr. 

3         9)th  St.  Childrea'a  Ctr. 

3          97th  St.  Childrea'a  Ctr. 

3         Vernoa 

3         Veraoo  Ave.   Portable 

•  Code   I   -   Schoola  dealgnated   for   b^th  National 

Defenae  and  National   Direct  Student  Loan  caacatlatloa  baaaflta 

Code  2   -  Schoola  dealsnated   for  National   Defenae  Student   Loan  cancellation  beneflta  only 

Coda   3  -  Scl 

HMla  dealcnated   for  National   Direct  Studant  Loan  cancellation  banaflCa  ocilj 

Llit  of  Schoola  Dttcmlacd  to  h«v«  High  Coocantraclons  of  StudonC*  froa  Lowlncoae  Paaillles 
For  National  Dafengg  Studant  Loan  and  national  Dlfct  Studoat  toon  Concallatlon  Biicftta  for  the  1978-79  and  1979-80  School  Taart 
Location  Coda  *    School  Mom  Location Coda  *    School 


Loa  .\nftelea  (cont'd) 

Oapartaaat  of  Touth  Authority 

1         Southam  taeaption  Ct. 
I         Fred  C.   NalUa  School 
1         Farola  Cantera 

ABC  Ihiifiad 

1  Slooafield  Blea. 

2  Cabrillo  Lane  Blea.  <: 
I                   2         Hawaiian  Elea. 

2  Furgeaon  Blaa. 

'  2         Killingaworth  Jr. 

3  Tracy  (Wilbur)  Educa- 

tion Ctr. 

Alhaokra  City  Unifiad  • 

3  Cantury  High 

3  Childrena  Center 

3  Garfield  Elea. 

3  Cranade  Elea. 

•,  3  Wil  liaa  Northrup  Blea. 

3  Ynca  Elea. 

Alhaokra  City  High 

2  Mark  Keppel  High 
tatelopa  Valley  Union  High 

3  Daaert  Winda  Contion- 

ation  High 
3         Faroe  late  High 

Acuaa  Unifiad 

2  Cbarlaa  R.  Laa  Blea. 

2  Clifford  0.  Ihirray 

2  Mountain  Viow  Elea. 

3  Sierra  High 

3         St.  Francea  of  lose 

•aldwi-a  Park  Unified 

2  Baldwin  Park  High 

2  Cantral  Blaa. 

2  Oiarlea  D.  Jonea  J 

1  DeAnaa  Elea. 

2  Elwin  Elea. 
2  Foeter  Elea. 

2  (^eddta  Blaa. 

3  North  Park  Continuation 
2         Olive  Jr.  High 

2  PUaaant  View  Elea. 

2  Sierra  Viata  High 

2  Sierra  Viata  Jr.  High 

3  St.  Johna  Chriatian 
2  Tracy  Elea. 

2         Vineland  Elea. 
2         Walnut.  Elea. 

•aaaatt  Unifiad 

2         Ethel   D.   Kacnan  Elea/  ' 

2  Florence  E.   Flannc 

3  Nueva  Viata  Continua- 

tion High 
3         St.   Louia  of  France 
2         Thoaaa  N.  Erwin  Elaa. 

Bellflower  Unified 

1         Fraifc  E.  Woodruff 


Loa  Angelea 

Bellflower  Unified  (cont'd) 

2  Raaena  Blea. 

3  Soaeraet  (^ntiauatloa 

High 
3         St.   Banard 

2  Hill  Bogara  Blaa. 

Beverly  Hilla  Unifiad 

3  Beverly  Hilla  Continu- 

ation High 

Bonita  Unifiad 

3    Chaparral  Nigh 
Burbaok  Unified 

2  McKinley  Elea. 

3  St.  tobert  Bellataine 
Caataie  Union  Elea. 

2  Coataic  Elea. 
Centiaela  Valley  Unioi;  High 

1  Lannoa  High 

3  B.   K.   Lloyde  High 

Charter  Oak  Unifiad 

3         Foundation  high 
3         Arrow  |ligh 

Claraaont  Unified 

3         San  Antonio  High  • 

2  Viata  Del  Valley  Elea. 

Coapton  Unifiad 


Oiriatian  Fojndation 

Kinda. 
Coapton  Unity 
Council  Grove  III 
Coldma  Agea  Kindergar- 
ten 
Little  Ben'a  Kinder- 
garten 
L.A.   Union  Seventh  Day 
Our  Lady  of  Victory 
Bcgina  Caeli  High 
St.  Albert   the  Great 
St.   Phillip  Neri  Elea. 
St.  tiaotlqr'a  Epiacopal 

Blea. 
Tubaan  High 


Covina-Val ley  Unified 


Central  High  Continua- 
tion 


(^Iver  City  Unified 


•etay  Roe  a  Elea. 
Linda  Viata  Blea. 


Downey  Unifi'Od 

3         (^ludbua  Continuation 
1         Cauldin  Elea. 
3         St.  Rayaond 


*  Code   I  -  Schools  dealgnatad   for  botli  National  Defenae  and  National  Direct  Student  Loan  cancellation  beneflta 
Cod*  2  -  Schoola  dealgnated  for  National  Defenaa  Student  Loan  cancellation  beneflta  only 
Coda  3  -  Schoola  daalgnatad  for  National  Direct 


Student  Loan  cancellation  bonaflta  onln 
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Lilt  of  School*  Deterained  to  have  High  Concentration*  of  Students  from  Low- Income  Famllle* 
for  National  Defeme  Student  Lo*n  «nd  national  Direct  Student  Loan  CancelUtlon  Benefit*  for  the  1976-79  «nd  1979-80  School  Yeeri 
Location Code  *  School  Name Location Code  *  School  Ha»e 


Los  Angeles  (cont'd) 

Duartc  Unified 


Los   Angeles    (cont'd) 

Hawthorne  Clea. 


2  Duarte  High 

1  Naawcll  Clea. 

3  Ht.   Olive  Continuation 

2  Rayal  Oaks   Elea. 

1  Northview  Middle 

Bast  Uhittier  City  Clea. 

2  evergreen  Clea.  • 


El  Mont* 

Clea. 

Coluabia  Clea. 

Cortada  Clea. 

Ourfce  Elea. 

Epiphany  Catholic 

Lego re  Clea. 

Loaa  Elea. 

Nativity  Catholic 

Potrero  Clea. 

Shirpscr  Elea. 

Wilkerson  Elea. 

Wright  Elea. 

El  Monte  Union  High 

1  ei   Mont*  High 

2  Mountain  View  High 

3  Vail*   Lindo  Contimia- 

t  ion  High 

El   laacho  Unified 


North  lanchito  Elea. 
Pio  Pico  Elea. 
Rivera  Elea. 
Sclby  Crovc   Elea. 
South  Ranch ito  Elea. 

undo  Unified 


El   Se. 


Carve 


61eod< 


2  Williaas  Elea. 

2  York   Elea. 

2  Zela  Davis  Elea. 

Hecaosa  leach  City  Elea. 

3  Our  Udy  of  Cuadalupe 
laglewood  Unified 

2  Inglewood  High 

3  Hudoall  High 

1  Horningsid*   High 

1  Rennet t  Elea. 

1  Center  Park  Elea. 

I  Centincla  Elea. 

1  Preeacn  Elea. 

1  Highland  Elea. 

1  Kelso  Clea. 

1  Kcw  Elea. 

2  Lane  Elea. 

2  Oak   St.   Elea. 
1         Payne  Elea. 

3  St.   John's   Cryseston 

1  Woodworth  Elea. 

2  Crosier  Jr.   High 
1  Monroe  Jr.   High 

Keppel  Union  * 

3  St.  Nary'* 
La  Canada  Unified 

3  La  Canada  Continuation 

Las  Virgencs  Unified 

3  Indisa  Hills   Coot  inua- 

t  ion  High 


St.  Anthony's  El* 
St.  Anthony* 


Elea. 


Lane* 


D*n  T.    Williaas   Elea. 
Dewey  Ave.   Elea. 
Eldridge  Rice  Elea. 
Fern  Elea. 
Frances  C.    Uillsrd 
John  Nar*hall  Clea. 
Margaret  Duff  Clea. 
Monterey  Vista  Clea. 
Ralph  Waldo  Caerson 
Richard  Garvcy  Clea.  • 


2  Desert   View  Clea 

2  Lind*  Verde  Elea 

2  Naripoaa  El<  a. 

3  Sacred  Hearth 


Lawndale  Elea. 


2  Andercon  Elea. 

2  Bet*y   Ro*s  Elea. 

2  Jene  Addaas  Elea. 

2  Rooeevclt   Elea. 

Will   Rogers   Inter. 
2  Williea  Creen  Elea 


le  Unifis 


X 


Allan  P.   Daily  High 
Edison  Elea. 
Holy  Faaily  Grade 
School 


Glendale  Coaaunity  College 
3  Continuing  Educ. 

Hacienda  La  Puenta  Unified 
1  St .   Joseph 


LennoK  Clea. 

2  Buford   Clea. 

1  Pelton  Elea. 

2  Jefferson  Elea. 
1  Larch  Elea. 

1  Whelan  Elea. 

LiCCU  Lake  City  Elea. 

2  Ukeland  Elea. 

3  St.   Pius  X 

1  Williea  H.  Orr  Ele* 


*  Code   1   -  School*  designated   for   both  National    Ue f enae  and  National   Direct   Student   Loan  cancellation  benefits 
Coda  2  -  Schools  designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
Coda  3  -  Schools  designated   for  National   Direct   Student   Loan  cancellation  benefits  only 


List  of  School*  Deterained  to  have  High  Concentration*  of  Students  fro*  Low-IncoK  Fiualllea 

Por  National  Defense  Student  Loan  and  national  Diract  Student  Uan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School 

Years 

Location                          Cod*  *.    School  RaM                                                 Location                          Code  *    School  Maae 

U>a  Angles  (cont'd)                                                                                        '<o*  Angeles  (cont'd) 

Long  Reach  Unified                                                                                                           3         Independence  Continua- 

tion 

2         Jordan  Senior  High                                                                                       3         Jefferson  Senior  High 

J         Polytechnic  Senior                                                                                       1         Jordan  Senior  High 

3         Re  id  Senior  High              '                                                                             3         Kennedy  Continuation 

i 

1          Addaas  Elea.                  •                                                                                                     High 

1          Rerton  Elea.                                                                                                          j         Leoni*  Continu*tion 

1         Rryant  Elea.                                                                                                   3         i^^i*  Continuation 

1          Burbaok  Elea.                                                                                                        i         Lincoln  Senior  High 

^ 

I         Burnett  Elea.                                                                                                  i         Locke  Senior  High 

I         Ediaon  Elea.                                                                                                   3         London  Continuation 

J         Fir*  t  Uthe ran  Elea.                                                                                    2         Lo*  Angele*  Senior 

I         Cerfield  Elea.                                                                                                      i         Manual  Art*  Senior      - 

3         Grant   Elea.                                                                                                            3         Metropolitan  Contimia- 

2         Harte  Elea.                                                                                                                    tion 

3         Holy  Innocent*  Ilea.                                                                                    3         Ni**ion  Continuation 

1          King  Elea.                                                                                                              3         Moneta  Continuation 

1         UFayette  Elea.                                                                                              3         Monterey  Continuation 

I         Ue  Elea.                                                                                                          3         Mt.  Uken*  Continuation 

1          Lincoln  Elea.                                                                                                       3         Hewaark  Continuation 

2         McKialey  Elea.                                                                                                3         ody**ey  Continuation 

I          Miir  Elea.                                                                                                              3         Owenea^th  Continuation 

I         ColUge  Inter.                                                                                               3         p.tton  Continuation 

I         Rooaevelt  Elea.                                                                                             3         Phoenia  Continuation 

I         Signal  Hill  Elea.                                                                                         3         Pueblo  De  Lo*  Angele* 

J         St.  Athanaaina  Elea.                                                                                   3         go^i,  (giaon)  Contin- 

3         St.  Anthony'*  Elea.                                                 -                                                uation 

3         Roger*  Coot inuet ion 

1         Steveneon  Elea.                                                                                             1         Rooaevelt  Senior  High 

I          Sutter  Clea. 

I         Webster  Elea.                                                                                                 3         San  Antonio  Continua- 

1         Hhittier  Elea.                                                                                                             tion 

I         WilUrd  Elea.                                                                                                       l          San  Fernando  Senior 

3         Franklin  jr.  High                                                                                        3         Stoney  Point  Continua- 

2          Haailton  Jr.   High                                                                                                             ^^gg 

J         Hughea  Jr.   High                                                                                                  3         Sylaar  Continuation 

2         Jefteraon  Jr.   High                                                                                                          Hi,h  School 

I         Lindbergh  Jr.  High                                                                                      3         Teaeecal  Canyon  High 

* 

1         Stephen*  Jr.  High                                                                                                      School 

I         Waahiagton  Junior                                                                                              3         Ihoreau   High  School 

1          Rre*thru  Conaulta-                                                                                         3         Truth  Continuation 

'"■•                                                                                                            3         View  Park  Continuation 

3         Washington  Senior 

Los  Angele*  Unified                                                                                                        3         i|„t  Cr.nada  Continua- 

t  ion 

3         Aliao  Contimiation                                                                                           3         ifcitaan  Continuation 

3  '     Aagel'a  Gate  Continue-                                                                              2         Hileon  Senicr  High 

'»••                                              '                                                               3         Young  (Whitney)  Contin- 

uation 

\ 

3      •  Avaloa  Continuation                                                                                    2         Albion  Street  Elea. 

2          Bell  Senior  High                                                                                                i         ^i^„  ^j,. 

2          Belaont   Senior  High                                                                                         2         Alexandria  Ave. 

3         Car*onContLnu.tion     .                                                                              j         AlUaandro  Elea. 

High  School                                                                                        .        I         4it,  Loaa  Blea. 

3         Central  Continuation                                                                                  1         Aabler  Ave.  Blea. 

3         Cheviot  HUU  Cootinu-                                                                              i         Angele*  Neea  Blea. 

„  •"?"                                                                                                            1         Ann  Street  Elea. 

I         Crenehaw  Senior  High                                                                                  j         Annadale  Elea. 

3         Del  Rey  Continuation                                                                                  j         Arlington  Height* 

I         Dor.ey  Senior  High                                                                                            1         ^^^  ^^^^^  gj,_ 

3         Earhart  Continuation                                                                                  j         Aaceneion 

3         Einatein  Continuation                                                                                3         Aa*i»ption 

3         Ellington  Continuation                                                                              j         Avalon  Garden.  Blea. 

2         Franklin  Senior  High                                                                                       j         Baldwin  Hil  1*  Blea. 

*         ''T"L^'"°'  "'?"                                                                                    2         Bealini  Street  Elea. 

Tt^      Garfield  Senior  High                                                                                  ^         Barton  Hil  I  Elea. 

3         Grey  Continuation                                                                                             j          Belvedere  Elea. 

2         Haailton  Senior  High                                                                                  2         Braddock  Drive  Blea. 

3         Highland  Park  Continu-                                                                              2         Breed  Street  Blea. 

„  *'^"     ■                                                                                                      1         Bridge 'Street  Blea. 

I         2!?!  <=»°'^~"^°     .                                                                                  1         Broadway  Blea. 

3         Hollywood  Continuation                                                                                  2          Brooklyn  Ave.  Blea. 

3         Huntington  Park   Senior                                                                                  j          Buchanan  Street  Ele... 

Hifh                                   

*  CaAtt  1   -  Schools  designated   for  b9th  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

C^  2   -  Schoola  dealgnated   for  National  Defense  Student   Loan  cancellation  benefits  only 

RrxU   1  -  Schoola  dealgnated  for  National  Direct  Student  Loan  cancellation  beneflta  only 
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List 
e  Studt 

of  Schools  Determined  to  ha 
>nt   Loan  and  National   Direct 

CALIFORNIA 

Students   froa 
1  BoncTlts   for 

For  National  Dafens 

va  High  Concentrations  of 
Student   Loan  Cancc>llatioi 

Low- Income   Faallles 
the   1978-79  and  1979-80  School  Year* 
*     School  Name 

Location 

Los  Angeles 

Cod< 
(cnnt'< 

)) 

school  luan 

Loa  Angelea   (cont'd) 

Budlong  Ava.  Elaa. 

Holy  Croaa 

•urbaok  Blvd. 

. 

Holy  Faaily 

1 

Buslnell  Kay  Elaa. 

Holy  Naae 

1 

Cabrillo  Ava.   Elaa. 

Hooper  Ave.   Elaa. 

. 

Cahuanga  Elaa. 

Huaphreya  Ava.   Elea. 

1 

Canfield  Ave.   Elaa. 

Huntington  Dr.   Elea. 

Caaa  II 

Hyda   Park   Blvd.   Elea. 

. 

Cat  ski  11  Ave.  Elaa. 

lawaculate  Conception 

1 

_ 
1 

J 
i 

1 

: 
: 

;■ 

Cantary  Park   Elaa. 
Chereaoya  Ave.   Elaa. 
Cienega  Elaa. 
Ciaarron  Ava.  Elea. 
City  Terrace  Elea. 
Clifford   Street  Elea. 
Cohassat  Street  Elaa. 
Coaaonwaalth  Ava. 
Coapton  Ava.   Elaa. 
Corona  Ava.   Elea. 
Cortea   Street  Elea. 
Creacent  Heights  B 
Oacotah  Street   Elea. 
Delorea   Mission 
Divine  Savior 
Dublin  Ave.   Elea. 
Dyer  Street   Elea. 
Eastaan  Ave.   Elea. 
El   Dorado  Ave.   Elea. 
Eliiabeth  Street   Elea. 
Blyaian  Heights  Elea. 
Bshelaan  Ave.   Elaa. 
Euclid  Ava.  Elaa. 
Evergreen  Ave.   Elaa. 
Fair  Ave.   Elea. 
Fenton  Ave.   Elea. 
Fernangeles  Elea. 
Fifteenth  St.   Elea. 
Fifty-fourth  St.   Elea. 
Fifty-ninth  St. 
Fifty-second  St. 
Figueroa  St.   Elea. 
Filaore  St.   Elea. 

f 

2 

Kittridfs   St.   Elea. 

U  Salle  Ave.   Elea. 

Langdon  Ava.  Elaa. 

Lankarahia  Elaa. 

Latona  Ave.   Elea. 

Liberty  Boulevard 

Lillian  Street   Elea. 

Lockwood  Ave.  Elea. 

Logan  Street   Elea.                                  j 

Loaa  Vists  Ava. 

Lorena  Street  Elea. 

Loreto  Street  Elea. 

Magnolia  Ave.   Elea.      • 

Main  Street  Elea. 

Malabar  Street  Elea. 

Manchester  Ave. 

Manhattan  Place  Elaa. 

Marianne  Ave     Elea. 

Marvin  Elaa. 

Mary   laaaculate 

Maybarry   Street   Elea. 

NcKinley  Ave.    Elea. 

Nenlo  Ava.   Elea. 

Micheltorena  Street 

Niddleton  St.   Elea. 

Mi  lea   Ave.   Elea. 

Miraaonte  Elea. 

Monte  Vista  Street 

Mother  of   Sorrowa 

Nultnoaah  Street   Elea. 

Murchison  Street   Elaa. 

Nevin  Ave.   Elea. 

Ninety-fifth  St. 

First  St.   Elea. 
Fishburn  Ave.   Elea. 
Fletcher  Dr.   Elea. 
Ford  Blvd.   Elea. 
Forty-ninth  Street 
Forty-second  Street    • 
Fourth  St.   Elea. 
Fries  Ave.   Elea. 
Garde na  Elea. 
Gardner  St.   Elea. 
Garvanza  Elea. 
Gates   St.   Elea. 
Guardian  Angel 
Classen  Park   Elea. 
Glen  Alta  Elea. 
Glenuood  Elea. 
Go  1  day  Grade  School 
Grahaa  Elea. 
Grant   Elea. 

- 

Ninety-ninth  Street 
Ninety-second   Street 
Ninety-seventh  Street 
Ninety-sixth  Street 
Ninety-third  Street 
Noble  Ave.   Elea. 
Noraandie  Ava.   Elea. 
Nonaont   Elaa. 
Norwood   Street  Elaa. 
One  Hundred  Eighteen 
One  Hundred  Eleven 
One  Hundred  Ninth 
One  Hundred  Second 
One  Hundred  Seventy 
One  Hundred   Sixteen 
One  Hundred  Thirty 
One  Hundred  Twelfth 
One  Hundred  Twenty 
Our  Lady  of  Guadalupe 

Crape   St.   Elea. 
Grid  ley   Street  Elea. 
Griffin  Ave.   Elea. 
Gulf  Ave.   Elea. 
Haaael   St.   Elea. 
Harbor  City  Elea. 
Harrison  St.   Elea. 
Hart   St.   Elea. 
Hawaiian  Ave.   Elea. 
Heliotropa  Ave. 
Hillcrcat  Drive  Elea. 
Hillside  Elea. 
Hobart    Blvd.    Elea. 
Holaes  Ave.  Elea. 

Our  Lady  of  Lourdea 
Our  Udy  Help  of 

Christian 
Our  Lady  of  Loretta 
Our  Udy  of   Soledad 
(Xtr  Lady  Queen  of   Angel 
(hir  Lady  Roaary 

of  Tap  la                        , 
Oxnard   Street   Elea. 
Pacoiaa  Elea. 
Palaa  Elea. 
Park  Ave.   Elea. 
Park  Weatern  Place 
Paraelee  Ave.   Elea. 

*  Code  1 

-  Scho< 

[>la 

designated    for   both  Nati 

onal    Defense  and  National 

Direct   Student 

.  Loan  cancellation  benefits 

Code  2 

-  Scho< 

sis 

designated    for  National 

Defense   Student   Loan  cancc 

llatlon  benefj 

Its  onl;^ 

Coda  3 

•  Scho< 

Dla 

designated   for  National 

Direct  Student  Loan  cancellation  benefll 

:s  only 

CALIFORNIA 


Lis 
For  national  Dafenae  Stui 


Location 


Cod 


Loa  Angelea  (cont 


# 


*  Code  I  -  Schoo 
Code  2  -  Schoo 
Code   3  -  Schoo 


of  Schools  Determined  to  have  High  Concentrations  of  Students 
mt  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit! 
*    School  Hasie  Location Code 


oa  Low-Income  Families 

:or  the  1978-79  and  1979-80  School  Yeara 


Pioawood  Ave.  Blea. 
Pluaaar  Blea. 
Point  Perala  Blea. 
Purche  Ava.  Blea. 
(Aieen  Anna  Place  Blea. 
Raaona  Blea. 
Raymond  Ava.  Blea. 
Rcaurrection 
Riggia  Blea. 
Ritter  Blea. 
Roacoa  Blea. 
Roaaaont  Ave.  Blea. 
Rowan  Ave.   Elea. 
Russell  Elea. 
San  Fernando  Elea. 
San  Paacual  Ave.  Blea. 
Santa  Barbara  Elaa. 
Santa  laabal 
Santa  Monica  Blvd. 
Santa  Roaa 
Santa  Tcreaha 
Second  Street  Blea. 
Selaa  Ave.  Blea. 
Seventy-fifth  Street 
Seventy-fourth  Streat 
Shenandoah  Street 
Sheridan  Street  Elea. 
Sierra  Park  Blea. 
Sierra  Viata  Elaa. 
Sixth  Ave.  Elea. 
Sixty-eighth  Street 
Sixty-firat  Street 
Sixty-sixth  Street 
Soto  Street  Elea. 
South  Park  Blea. 
St.  Agnes 
St.  Anaela 
St.  Aloys iua 
St.   Benard 
St.  Cecilia 
St.  Cleaent 

St.  Coluabvilla 
St.  Eugene 

St.   Francis  X.  Cabrin 
St.  Lawrence  B. 
St.   Malachy 
St.   Miquel 

St.  Naphaal  < 

St.  Olivia 
St.  Paul 
St.  Turibiua 
St.  Terea  of  Aurlia 
San  Miquel 
Sacred  Heart 
Stanford  Ave.   Elaa. 
Stonar  Ava.  Blea. 
Sylaar  Blea. 
Telfair  Ava.   Elea. 
Tenth  Streat  Elea. 
Thirty-aecood  Streat 
Thirty-aevanth  Street 
Trinity   Street  Blea. 
Tweedy  Elea. 
Twentieth  Street  Elea. 
Twenty-eighth  Street 
Twenty-fourth  Str. 
Union  Ave.   Elea. 
Utah  Street  Elea. 
Van  Nuys   Elaa. 
Vaughn  Street  Elea. 
Vermont  Ava.   Elea. 
Victoria  Ave.   Elea. 
Victory  Baptist 


Los  Angelea  (conf 


Loa 


*     School  Ha 


Victory  Blvd. 
Vine  Street  Blea. 
Vinadale  Elea. 
Virginia  Road  Blea. 
Wadaworth  Ava.  Blea. 
Heigand  Ava.   Blea. 
West  Atheim  Blea. 
West  Vernon  Ave. 
Western  Ave.  Blea. 
Waatainater  Ava. 
Wilaiiigton  Park  Elea. 
ifilshire  Great  Blea. 
Wilton  Place  Blea. 
Woodcreat  Elaa. 
Wood  lawn  Ava.  Blea.    ' 
Yoikdale  Blea. 
Adaaa  Jr.  High 
Belvedere  Jr.  High 
Bcraodo  Jr.  High 
Burbank  Jr.  High 
Carver  Jr.  High 
Dana  Jr.  High 
Niaits  Jr.  High 
Drew  Jr.   High 
Goapera  Jr.   High 
Griffith  Jr.  High 
Harte  Jr. 
HolUnbeck  Jr. 
Irving  Jr.   High 
NaClay  Jr.  High 
Mann  Jr.  High 
Nark  Twain  Jr. 
Bethune  Jr.  High 
Nuir  Jr.   High 
Nightingale  Jr. 
Pasteur  Jr.  High 
San  Fernando  Jr. 
Stevenson  Jr.  High 
Sua  Valley  Jr.  High 
Virgil  Jr.  High 
Webster  Jr.  High 
Wilainton  Jr. 
Audubon  Jr.  High 

Clay  Jr.  High 
Ediaon  Jr.  High 
Poabay  Jr.  High 
Cage  Jr.  High 
La  Conta  Jr.  High 
Harkhaa  Jr.  High 
Mt.  Vernon  Jr. 
Miller,   Loren  Elea. 
Saturn  Street  Elea. 
El  Sereno  Jr.  High 
Kennedy  Elea. 
Fiahburn  Ave.  Elea. 
NECL  i  Delinquent 
Project 

Central  Cont.  High 
Truth  Cont.  High 
Had don  Ave.  Elea. 
Raaona  Jr.-Sr. 

• 
etoa  Elea. 

Rancho  Santa  Certr 


Lynwood'Unified 


Vista  High 

Lynwood  High 
Abbott  Elea. 
Lincoln  Elaa. 
Lindbergh  Elea. 


designated  for  both  National  Defense  and  National  Direct  Student  Ix>an  cancellation  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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LlaC  of  Schooli  Determined  to  have  High  Concentration*  of  Student*  from  Low-Income  Families 
For  National  Defenge  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Befeflt*  for  the  1978-79  and  1979-80  School  Year* 


Location 


Code  *  School  Name 


Location 


Code  *  School  Name 


Ll*t  of  School*  Detenlned  to  have  High  Concentration*  of  Student*  from  Low- Income  Famllle* 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Year* 
Location Code  *  School  NasHi Location Code  *  School  Name    


Los  Angeles  (cont'd) 


Lugo  Elca. 
Nark   Twain  Elea. 
Rooecvslt   Elea. 
Uaahington  Elea. 
Will  Roger*   Elea. 
Vil*on  Elca. 
St.    Eaydiu* 
St.   Fhillipaeri 
Fred  W.  Hosier  Jr. 


Los  Angeles   (cont'd) 


Los  Angeles    (cont'd) 


Los   Angeles    (cont'd) 


Noorovia  Unified 

3  Cann>n  High 

3  Anniaiciation 

3  lamaculat*  Conception 

2  Nonrovia  High 

2  Iradoaks  Elea. 

2  Clifton  Middle 

2  Mayflower  Elea. 

1  Monro*  Elea. 

2  Plyaouth  Elca. 

2  Santa  Fc  Middle 

2  Wild  Rose  Elea. 


Montcbcllo  Unified 

3  Vail   High 

3  St.   Icncdict  Elca. 

3  St.   Gertrude  Elca. 

1  tell  Garden*  High 

2  La  Merced   Inter. 
2  Montcbcllo  High 

I  Bell  Gardena   Elca. 

I  Colaar  Elca. 

I  Eastaont   Elca. 

I  Fremont   Elca.   • 

1  Garfield  Elca. 

1  Greenwood  Elca. 

2  Montcbcllo  Gardens 
2  Rosewood   Park   Elca 

1  Suva  Elca. 

2  Uashington  Elca. 
2  Uilcoi  Elca. 
2  Winter  Gardens   Elcai 

1  Bell  Gardens   Inter. 

2  Eastaont   Inter. 

2  Montcbcllo  Inter. 

I  Suva  Inter. 

Mountain  View  Elca.  |    „ 


V 


r 


3  Epiphany        I  »'^ 

'  3  Nativity 

1  Baker  Elca. 

2  Charles  T.   Krans   Inter. 
1  Cogswell  Elea. 

I  La  Priaaria  Elca. 

1  Linda  Vists'Elca. 

2  Maxsoa  Elea.  ftr^ 
2  Miraaontc  Elca.    T 

2  Parkview  Elca.       t,  * 

1  •    WilUrd  F.   Payne  Elca. 

Norwalk  La  Mirada  Uaifi^ 

3  El  Caaino  High 
3  St.   John  of  God 
3  St.  Linus 

3  St.   Paul  of  Cross 

2  Centennial  Inter. 
2  Earl  E.  Edaondson 
2  Eacclsior  High 

«.  J  Julia  B.   Morrison 


2         Los  Alisos   Inter. 

2  Nettie  L.    Waite  Elca. 

2         Ralph  Nottinghaa  Elca. 

2  Thoaas   B.   MoffitC 

Faladalc  Elca. 

3  St.  Mary'* 

2  Mansanita  Elca. 

2  Roy   R.    Maryott  Elca.  • 

2  Tua^lcwecd  Elca. 

1  Tucca  Elca. 

Palos  Verde*  Pcainaula  Unified 

3  Mar  Viata  High 

Paraaount  Unified 

3  Grove  High 

3  Brethen  Elca. 

3  Our   Lady  of  Roca 

2  Paraaount  High 
2  Collin*   Elca. 

2  (Raines   Elca. 

2  Hollydalc   Elca. 

2  Lincoln  Elca. 

I  Los  Ccrritos  Elea. 

1  Mark  Kcppcl   Elea. 

2  Major  Lynn  Noklcr 

1  Rooccvclt   Elca. 

2  Alondra  Inter. 

1  Clearwater  later. 

Pasadena  Unified 

3  Foothill  High 

3  Assuaption  of  the  Blessed 

Virgin  Nary 

3  St.  Andrews  Elea. 
3    St.  Elitabe'th  Elea. 

3  Mew  Revelation  Coaaunity 

Develop. 

2  Blair  High 

1  Pasadena  High 

2  Allendale  Priaary 
I  Altadena  Elea. 

1  Audubon  Priaary 

2  Burbank  Priaarf 

1  Don  Benito  Priaary 

1  Edison  Elea. 

1  Field  Elea. 

1  Foothill  Cont.  High 

I  Frai*lin  Primary 

1  Hale   Elca. 

1  Haailton  Priaary 

2  Jackson  Elca.  • 
t  Jefferson  Primary 

2  Linda  Vists  Priaary 

I  Longfcl  low  Elca. 

1  Madison  Elea. 

2  Noyea   Priaary 

2  San  Rafael  Primary 

1  Sierra  Madrc  Primary 

1  Washington  Elca. 

1  Webster  Primary 

1  Willard  Primary - 

2  Eliot  Jr.  High 

1  Wilson  Jr.  Nigh 

2  McKinley  Jr.  High 

1  Hother'c  Club  Coma.  Ctr. 


<& 


Posnna  Unified  '  ' 

3  Park  Ave.  High 

3  Sacred  Heart  Elam. 

3  St.  Joseph  Elea. 

2  (Unesha  Senior  High 

1  Carey   Senior  High 

2  Pomona  Senior  High 
I  AlcoCt  Elea. 

I  Allison  Elea. 

1  Arroyo  Elea. 

1  Haailton  Elea. 

I  Harriaon  Elca. 

1  Kel  logg  Elea. 

2  Kings  ley  Elea. 

1  Lexington  Elea. 

2  Lincoln  Elca. 
I  Madison  Elca. 

1  North  San  Antonio 

2  Philadelphia  Elea. 

1  Rooccvclt  Elea. 

2  San  Jose  Elea^ 

1  Washington  Elea. 

2  Emerson  Jr.  High 
1  John  Marshall  Jr. 
1  Simons  Jr.  High 

I  Fremont  Jr.  High 

1  Paloaaraa  Jr.  High 

Redondo  Beach  City  Elem. 

3  Oour  Lady  of  Cuadaluye 

2  Birney  Elea. 

2  Madison  Elea.      ' 

2  Washington  Elem.       __ 

Rosemead  Elem. 

2  Encinita  Blca. 

Rowland  Unified 


Sent  ana  High 
St.  Marshaa 


San  Marino  Unified 

3         St.  Felictas 

3         Southwestern  Acadeqr 

Santa  Monica  Unified 

3    Olympic  High 

2  Edison  Elem. 

3  St.  Anne 

South  Bey  Union  High 

3         Pacific  Sborea  High 
South  Pasadena  Unified 

3         South  Pasadena  Contiou- 

ation 
3         Holy  Family 

South  Whittier  Elem. 

2  Carmela   Inter. 

2  Los  Altos   Elem. 

2  Sunny  side  Elem. 

2  Telechron  Elem. 

1  Torrance  Unified  CEtA 


Teaple  City  Unified 

3         South  High  I 

Torrance  Unified 

3         Kurt  T.   Shery  High 
3         Torrance  Continuation 

High 
3         Nativity  Catholic 

ValU  Lindo  Elea. 

Epiphany  Catholic 
Walnut  Valley  Unified 

3  Del   Paso  Hieh 

Heat  Covina  Unified 

3         Coronado  Cont  inuat  ion 

High 
3         St.  Chriatopbcr'* 

Miittier  City  Elea. 

2  Benjaain  Franklin 

2  Lou  Henry  Hoover  Elea. 

2  Lydia  Jackson  Elea. 

2  West  Whittier  Elea. 

Whittier  Union  High 

3  Frontier  High 
3  St.   Pauls   High 

Williaa  8.  Hart  Union 

3  Bowman  (Jercann)   High 

Wilsona  Elem. 

1         Wilaona  Elea. 

Compton  Unified 

I  Centennial  Senior 

1  Compton  Senior  High    . 

1  Dominguez  Senior  High 

1  Burach  Elea. 

1  Caldwell  Street  Elea. 

1  Dickiaon  Elea. 

1  El  Segundo  Elea. 

1  Emereon  Elea. 

1  Foster  Elea. 

2  Jeffcrcon  Elea. 
1  Kelly  Elea. 

1  Kennedy,   Robert  F. 

1  Laurel  Street  Elca. 

1  Loi«fcllow  Elea. 

1  Mayo  Elea. 

I  Rooccvclt   Elea. 

1  Roeccrao*  Elea. 

1  Tibby  Elca. 

1  Washington  Elca. 

1  Hark  Twain  Elca. 

1  McKinley  Elea. 

1  Ralph  Bunche  Elem. 

1  Aoderaon  Elea. 

1  Carver  Elea. 

1  Lincoln  Elea. 

1  Martin  Luther  King 


*  Code  1  -  Schools  designated  for  both  Natl 
Code  2  -  Schools  designated  for  National 


onal  Defense  and  National  Direct  Student  Loan  cancellation  beneflta 
D«f«"»e  Student  Loan  cancellation  benefits  only 


Coda  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onTj 


•  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  beneflta  only 
Code  3  -  Schoola  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Ll«t  of  School*  Detenilned  to  hmve  High  Concentrations  of  Studentt  from  Low-Income  Faalliei 
Tot   National  Defensa  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Y««r» 
Location Code  *  School  Wasie Location Code  *  School  Ha^ 


Loa  Angeles 

(cont'd) 

Coopton 

Unified 

Bunch*  Jr.   High 

bicerpris*  Jr. 

Vai^uard  Jr.  ligh 

UhaUr  Jr.   High 

Willowbrook  Jr. 

Ioo****lt   Jr.   High 

Walton  Jr.  High 

Davi*  Jr.  High 

■aeieoda 

La  Puant*  Unified 

, 

2 

Aur  El*a. 

2 

Del   Vail*  E1*B. 

2 

Fairgrov*  Cle<a. 

, 

2 

Nelson  Elea. 

4*i 

lowland  Unified 

•x; 

\A 

2 

Giaao  later. 

\i 

2 

Hurley   Elea. 

2 

Northaa  Elea. 

V 

Marin 


Walnut  Valley  Unified        • 

2  Collegewood  Elea. 

Naders 

County   Superiaceadcnt 

1  Juvenile  Ct.   Schools 

3  Madera  Co.  Child  Care 
.  Ctr. 

Alview  Union  Elea. 

2  Alview  Elea. 
Chowchilla  Elea. 


\ 


Miite  Rock  High 
Stephens   Elea. 


Hadcra  bipified 


3  Sugar  Pine  High 

3  St.   Joach ins 

2  Sugar  Fine  High 

2  Ceorge  Washington 

2  Jaacs   Monroe  Elea. 

1  Nillview  Elea. 

2  Sierra  Vista  Elea. 
2  Thoaa*  Jefferson  U 


Marin 


County  Sup*riat*iid*nt 


3  St.  Ansslas 

3  St.   Fartick's 

3  St.   lita's   Fairfax 

I         Juvenile  Ct.   Schools 

3         After  School 

3  Caapus  Children's   Ctr. 

3         Canal   Child  Care  Ctr. 

3         Fairfaa-San  Anselao 

Children's  Ctr. 
3  Indian  Valley  College 

Child  Care  Ctr. 
3         Hanxanita  Children's 

Ctr. 
3         Hanxanita  Preschool  • 

Ed.    Prograa 
3         Marin  Infant   Ctr. 
3         Novato  Children's  Ctr. 


County  Supt    (cont'd) 

3         Off-C&pu*  Child  Cere 

Ctr. 
3         Fitgria  Park  Aoaex 
3  Filgria  Park  Childrea'* 

Ctr. 
3         San  Kafael  Children's 

Ctr. 

■olina*   Stia*on  Union  Elea. 

2  Holiaaa   Elea. 
Hill  »al»y    y/ 

3  Our  Udy  of  Nt.   Canael 

Novato  Unified 

3         North  Mario  High 
3         Our  Lady  of  Laretto 

San  Hafael  City   Elea. 

I         lahia  Vista  Elea. 

San  Rafael  City  High 


3 

3 

Madrane  High 
St.   Raphael'* 

Sausalito 
2 

1   ^ 

Elea. 

Baysidc   Elea. 
Martin  Luther  King 

Shoreline 

Unified 

2 
2 

Bodega ^ay   Elea. 
Inverness  Elea. 

Taaalpais  Union  High 

3         Mewah  Mountain  Nigh 
Mariposa 

Oepartaent  of  Youth  Authority 

1  Ht.    Bullion  YCC 

Maripoaa  County  Unified 


Spring  Hill  High 
Hornitoa  Elea. 


Mendocino 

Covatj   Superintendent 

I  Bachaann  Hill  School 

1  Clearwater  Ranch 

1  New  Hope  Associates 
3  Ukiah  Valley  Child 

Dev.    Ctr. 

Anderson  Valley   Unified 

3         Ranch* ria  Continuation 

2  Anderson  Vslley  Jr. 

Fort   Bragg  Unified 

3  North  Coast  Continu- 

ation High 
I         Uggett  Vallay  Blea._ 


\ 


*   Code  1  -  School*  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
(k>de  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  beneflta  only 
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Hendoclna  County  (cont'd) 
Mendocino  Uaifiad 


LUt  of  Schools  DatacBlned  to  hava  Hi«h  (inicMtraelon*  of  Student*  from  Low-Incoi*  Faallia* 
For  Matlonal  D«fon*e  Studont  Loan  and  lUtlooal  Dlract  Studont  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Tear* 

Location tk>de  *  School  II— » Location Code  *  School  Name  _ _ 

Merced  County  (cont'd) 

SI  Hido  Elea. 

i 

2         Bl  Nido  Elea. 
Le  Grand  Union  Blea. 

2         Le  Sraod  Elea. 
Living* ton  Union  Elea. 


Mendocino  Unified  School 

Dietrict  Coma.  School 
Coaptche  Blea. 
(^eeoHood  Blea. 
Mendocino  Elea. 
Mendocino  Middle 


Round  Valley  Unified 

3         YolU  BolUy  High 

Ukiah  Uaifiad 

3  South  ValUy  High 

2  CalpelU  Elea.  . 

2  River  Elea. 
1  Maripoaa 

Willita  Unified 

3  San  Hedrin  (^ntiouation 
3         Canto  (^ntinuation 

1  Laytonville  Elea. 

2  Laytonvil  le  High 

Merced 

County  Superintendent 


Juvenile  Hall  School 

Atwater  Child  Dev.   Ctr. 

Ballieo  Migrant  Child 

Dev.   Ctr. 

Eapire  Migrant  Child 

Dev.  Ctr. 

Harney  Lane  Infant  Ctr. 

Harney  Lane  Migrant 

Child  Dev. 

Livingaton  Coaa.   Ctr. 

Livingaton  Migrant  Child* 

Dev. 

Lo*   Baoo*   Child  Dev. 

Ctr. 

Loe  Sanaa  Migrant  Child 

Dev.  Ctr. 

Mathew*  #2  Child  Car* 

Ctr. 

Mathew*  #2  Infant  Ctr. 

Mathew*  #3  Child  C*r* 

Ctr. 

Merced  Child  Dev.   Ctr. 

Merced  Migrant   Child 

Dev.   Ctr. 

Plaaada  Child  Dev.  Ctr. 

Planada  Migrant  Child 

Dev.  Ctr. 

3 

Winton  Child  Dev.   Ctr. 

Atweter  Blea. 


2         Aileen  Co|[^burn  Elea 

2         Mitchell  Elea. 

2         Tboaas  Olaeta  Elea. 


Delhi  Blea. 


Bl  Capitan  Blea. 


2         Caapua  Park  Elea. 
2         Livingston  Inter. 

2  Selaa  He  radon  Elea. 

Lo*  Baooa  Unified 

3  San  Luis  High 
3         Yoseaite  High 

3         Our  Lady  of  Fatiaa  Elea. 
2         Miano  Blea. 
Merced  City  Elea. 

2  Ada  Civens  Bleu. 

2  Franklin  Blea. 

1  John  Frcaont  Elea. 

2  John  Muir  Elea. 

1  Margaret   Sheehy  Elea. 

2  Rudolph  Rivera  Inter. 

Merced  Union  High 

2         Livingston  High 
Planada  Elea. 

2  Planada  Elea. 

Heaver  Union  Blea. 

2         Weaver  Elea. 
Winton  Blea. 


Frank   Sparks  Blea. 
Winton  Blea. 


Modoc 


Mono 


County  Superintendent 

3    Newell  Child  Care  Ctr. 
Tulelake  Basin  Jt.  Unified 

2    Newell  Elea. 

County  Superintendent 

1  Youth  Caap 

Ca*t*rn  Si*rra  Unified 


2  Antelope  Elea. 
Monterey. 

(^Minty  Superintendent 

3  Madonna  Del  Sa**o' 
3  Sacred  Heart 

1  Juvenile  Ct.  School 

3  Alisal  Day  Car*  Ctr. 

3  (^onxalea- (%ild  Dev.  Ctr. 

3  Infant  Care  Ctr.  (Annei) 

3  Infant  Care  Ctr.  Houae 

3  Infant  Care  Ctr.  Inc. 


*  Code  1  -  School*  de*lgnated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefit* 
Cod*  2  -  School*  designated  for  National  Defenae  Student  Loan  cancellation  benefits  only 
Ck>de  3  -  School*  deelgnated  for  National  Direct  Student  Loan  cancellation  benefit*  only 
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NOTICES 

CALIFORMIA 


NOTICES 


CALIFOWIIA 


14247 


Ll.t  of  School.  Determined  to  have  High  Conc.ntratlon.  of  Student,  fro-  ';r-]TyTlJTn6^\V79.&0  School  Year, 
yor  National   Defena.  Student  Loan  and  Hattnnal   Direct  Student   l^an  Cancellation  Benefit,    for   the    1978-79  and   1979-60  School 
Code  *     School 


Location 


Location 


Code  *     School   Name 


Monterey 

County  Supt    (cont'd) 

3  Infant   Car*  Ctr.  - 

St.   Natthiaa 
3         King  City  Ctr. 
3         Marina  Children'.  Ctr. 
3         Hi  Baeuela 
3         Monterey  Children*.   Otr. 
3         Monterey  Headstart-Preschool 
3         Monterey  Pcninaula 

CDC/CM   S1VD 
3         Hatividad  Children'. 

Ctr. 
3         Operation  Shoe-Stringa, 

Inc. 
3  Our  Lady  of  Guadalupe 

Preachool 
3         Saline.   Child  Dev.   Ctr. 
3         Seaaide   Child  Care 
3         Seaaide   Children*.   Ctr. 
3         St.   George.   Epi.copal 
3         Thuabelina  #1    Infant 

Ctr. 
3         Thuabelina  #2 
3         UilliaM  Day  Care  Ctr. 
3         Uoaen  in  Action  Day 

Care  Ctr. 

Departaent  of  Correct  iona 

I         California  Training 
Fee  i 1 i  ty 

*        Ali.al   Union  Elea. 

1  Aliaal  Blea. 

2  Freaont   Elea. 

2  Sanborn  Elea. 
Carael   Unified 

3  Carael  Continuation        r 
Greenfield  Union 

3  St.   John. 

Monterey  Pcninaula  Unified 
3 
3 


Cypreaa  Continuation 
High 

Marina  la  Via  Continu- 
ation High 
3         San  Carlo. 

1  Highland  Elea. 

2  Juan  Cabrillo  Elea.    • 
2  Manaanita  Elea. 

2         Ord  Terrace  Elea. 

2  Eldon  J.   Covell  Elea. 


■orth  Monterey  County  Unified 

3 

3 
Pacific  Grove   Unified 


Mendocino  Unified  School 

Di.trict   Coaa.   School 
Pruned. le  High 


3         Coaaunity-Centered   High 

2  Coaaunity-Centered 

Saline.  City  Elea. 

3  Madonna  Del   Sa.Mi 
3  Sacred  Heart 

2  Lincoln  Elea. 


Monterey  County   (cont'd) 
Saline.   City  c:iea. 

2  Rooacvelt    Elea. 
jl            2  Sherwood  Elea. 

Salinaa  Union  High 

3  Mount   Toro  High 
3  Palaa  High 

Soleded  Union  Elea. 


I 


Main  St.  Elea. 


Napa 


County   Superintendent 

I         Juvenile   Hall  School 
3         Alta  Height.  School 
3         Chrye.li.  Child  Care 

Ctr. 
3  Hill  and  Valley   Infant 

Ctr, 
1         Jefferaon  Children'. 

Ctr. 
3  Lincoln  Children'.   Ctr. 

3  Nap.   Children'.   Ctr.' 

3         St.   Helena  Children'. 

Ctr. 

Hapa  Valley  Unified 


Teae.cal   High 
St.   John*.   Catholic 
Dee  T.    Devi.   Elea. 
Lincoln  Elea. 
.Shearer  Elea. 


St. 


He. twood  Elea. 
Helene  Unified 


St.   Helen.  Continuation 
St.   Helena  Parochial 


Nevada 
County  Superintendent 

I         Milhou.  Boy.  Ranch 

Departaent   of  Youth  Authority 

1  Wa.hington  lidg*   YCC 
Ua.hington  Elea. 

2  Wa.hington  Elea. 
Nevada  Union  High 

3  Eapire  High 
Crea.  Valley 

3         Mt.   St.    Nary 'a  Acadcay 
San  Juan  Ridge   Union  Elea. 

2  San  Juan  Ridg.  Union 

Orange 

County  Superintendent 

1  Juvenile   Ct.   School. 

1         Group  Hoae.   Project  • 

3  Anaheia  Playhou.e 

Pre.chool/U)C 


*  Ctode  1  -  School,  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit. 
Code  2  -  School,  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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UMi 


Hit  of  School.  Determined  to  have  High  Concentration,  of  Student,  froa  Low-IncooK  Faaille. 
For  National  Defenae  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit,  for  the  1978-79  and  1979-80  School  Years 

Location Code  *  School  Name Location Code  *  School  Name ..   . 

Orange  County  (cont'd) 
'*'  Centralia 


Orant^e 

County  Siqpt  (cont'd) 


Caapu.  Child  Dev.  Ctr. 
Cano  Head.t.rt   and 

Preachool 
El  Modena  State 

Preachool 
Fountain  Valley  Child 

Care  Ctr. 
Green  Val ley  C  C 

(Placentia) 
Harvey   Infant  Care  Ctr. 
Killefer  Child  Dev.  Ctr. 
Killefer  Infant-Toddler 

(E-1)       Site   1 
Killefer  Infant-Toddler 

(R-1)      Site  2 
Knott  Child  Care  Ctr. 
U  Habra  Child  Dev. 

Ctr.   Eat.   Day 
U  Habra  Child  Dev. 

Ctr. -Age.  3-6 
Lincoln  Ed.   Training 

Ctr.   #1 
Lincoln  Ed.  Training 

Ctr.   32 
Lo.  Nino.   Child  Dev. 

Ctr. 


Maple   Coaa.   Ctr. 

Orange  Coa.t  College 

Childc.re 

P.r.on.  Child  Care 

Playhou.e  Preach/KOC 

Baldwin  Park 

Playhou.e  Pre.ch/U)C 

El  Monte 

Rancho  Orange  Child 

Dev.   Ctr. 

Roaita  School  Children'a 

Ctr. 

Ru.wU  School  Chil- 

dren'. -Ctr. 

Santa  Ana  Child  Dev. 

Ctr. 

SkyUrk  School 

Spriogdale  Preachool 

Sullivan  Child  Care 

Ctr. 

Univeraity  of  CA  Irvine 

Children*.  Ctr. 

We.tain.ter  Child  Care 

Ctr. 

Anaheia 

Elea. 

St.   Boniface 

Ha.hington  Elea. 

(^auer  Elea. 

Revere  Elea. 

Jefferaon  Elea. 

Anaheia  Union  High 


Gilbert  High 
Magnolia  High 


Brea-Olioda  Unified 

1  Brea-Oliada  Continuation 

3         St.  Angela  Nerici 

Buena  Park  Elea. 


St.    Piu.  V 
Charlea  A.   Lindber 


St.   Pine  V  Parochial 


Fountain  Valley  Elea. 


I         John  B.   Bu.hard  Elea. 

Fullerton  Elea. 

3         St.   Nary.  Catholic 

3         St.  Philip  Bcnese 

Catholic 

Fullerton  Joint  Onion  High 


3 

La  Vi.ta  Continuatiea 
High 

Garden 

Grove  Unified                , 

3 

3 
3 
3 
2 
2 

Loui.  Lake  High 
St.   Barbara' a 
St.  Coluaban'a 
St.   Polycarp 
Clinton  Elea. 
Heritage  Elea. 

Irvine 

Unified 

3 

S.E.L.F.    Prograa 

Magnoli 

a  Elea. 

2 

Robert  N.   Pyle*  Elea. 

Newport  Ne.a  Unified 

3         McHally  High 

2  Wil.on  Elea. 

Ocean  View  Elea. 

3  St.    Bonaventure 

2  Oak  View  Elea. 

Orange  Unified 

3  Richland  Contiauatien 

High 
3         La  Puri.ia. 


PI. cent ia  Unified 

3         El  Caaino  Real  Con- 
tinuation High 
3         St.  Anthony 'a  Claret 


SaddUback  Unified 

3         Silverado  High 

Santa  ifca  Unified 

3  Mountain  View'High 

3  laaaculate  Heart  of  Mary 

3  Our  Lady  of  Pilar 

2  Valley  High 

2  Andrew  Jackaon  Blea. 

2  Freaont  Elea. 

2  Monte  Vi.ta  Elea. 

2  Spurgeon  later. 


*  Code  1  -  School,  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
(Ode  2  -  Schoola  de.lgnated  for  National  Defenae  Student  Loan  cancellation  benefit,  only 
Code   3  -  School,  de.lgnated  for  National  Direct  Student  Loan  cancellation  benefit,  only 


FBiatAL  tfOISTBt  VOL  44,  NO.  4»— MONDAY,  MAtCH  %X  1*79 


14248 


NOTICES 


CALirORMlA 


NOTICES 


CALIFORNIA 


14249 


Ll«t  of  School*  tetcmlncd  to  have  High  Concentrationa 
For  National  Defanaa  Student  Loaa  and  Watlonal  Dlract  Student  Loan  Cancella 


Location 


Coda  *  School  name 


Location 


of  Student*  froai  Low-Income  Faallle* 
tlon  Benefit*  for  the  1978-79  and  1979-80  School  Tear* 
Code  *  School  Waaw __^____ 


Ll»t  of  School*  Determined  to  have  High  Concentration*  of  Student*  fro»  Low-Incoi«  Faallle* 
For  National  Defen«e  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Yeart 
Location Code  *  School  Hane 


Location 


Code  *  School  Name 


Oran^  County  (cont'd) 
Tuatin  Unified 

3    Hillview  Nigh 

3    St.  Cecilia 

3         St.   Jeaonc  deV^* tonnage 

Weataioater  Elca. 


Aoderaon  Elea. 
Webber  Elea. 
Hillaore  Elea. 


rUcer 

County  Superintendent 

1  Juvenile  Trcataent   Ct. 
3         Clipper  Cap   School 

3         rir*t  Pre*.   Church 
of  loaeville 

3         loaeville   I  St. 
Preschool 

3         loacvilla   II  St. 
Praachool 

Auburn  Unioo 

I        3         St.  Joaeph* 

nacer  Union  High 

3    Chana  High 
.        I    Holly  Acre*  School 

Roaevillc  City  Elea. 

3  St.   lose 

2  Cirby  Elea*. 

2  Woodbridfli  Elea. 

loaeville   Joint  Union  HiglT 

3  Melanta  High 
Heatcrn  Placer  Unified 


Aiveralde 

Cotinty  Supt  (cont'd) 

3         El    Progreao  Migrant 

Daycare  Ctr. 
3         Greater  Hew  Hope 

Many.    Bapt.   Chr. 
3         La  Sierra  Spanish  7th 

Day  Adv. 
3         Lincoln  School 
3         Nachado  School  Headat/ 

Preach  • 

3  Hecca  School 
3  Oasi*  School 
3  Pala  Springs  Child 

Dev.   Ctr. 
3  Pala  View  School 


Lincoln    High 


Sheridan  Elea. 


livers  ide 

County  Superintendent 


Juvenile  Ct.   Schools 

and  lanches 
Alessandro  Jr.   High 
Arlanaa  Elea. 
Arlington  Infant   Ctr. 
Banning   Satellite 
Beauaont   Satellite  Ctr. 
leauaont    Unit   Presb. 

Church   Preschool 
Blythe  Childcare   (June- 

Auguat) 
Cathedral  City  Child 

Care  Ctr. 
Collett  Elea.   School 
Del   Icy  Preschool,    Inc. 
Desert   Hot    Springs  Child 
'  Car* 
Desert   Sands   Child  Dev. 

Ctr. 


Palo  Verde  College 

Child  Dev.   Ctr. 

Palo  Verde  Heads t/ 

Prcsch 

liversidc   City  Coll. 

Child  Ctr. 

lubidoui  Ctr. 

San  Jscinto  Children'* 

Ctr. 

San  Jscinto  Pres.   Ed. 

Ctr. 

San  Jacinto  U.S.D. 

Infant   Care 

J  • 

St.   Jaaes   Church 

Preschool 

Thcraal   Day  Care  Ctr. 

Twin  Hills  Elea. 

Univcvsity  Ave.   Ctr. 

University   of  CA, 

liver* ide  CC  Ctr. 

Val   Verde   School 

Valley  View  School 

West  aide  School 

Riverside   (cont'd) 

leauaont  Unified 

1  REGL  (   Delinquent  Prog. 

1  San  Andreaa  High 

2  Pala  Elea. 

2  Suaait  Elea.  ^ 

2  Wellwood  Elea.       ^^^ 
-3         San  Andreaa  High 

Corona  Morco  Unified 

I  2  Jefferson  Elea. 

3  St.  Edwarda 
Deaert  Sands  Unified 

2         Desert  Sands  High 
2         Dwight  Eisenhower 

2  Martin  Van  Buren  Elea. 

2  Theodore  looaevelt 

2  Thoaas  Jefferson  Inter. 

3  Desert   Sands  High 

3    Our  Lady  of  Perpetual 
Help 

Elsinore  Union  Elea. 


Riverside  (cont'd) 

Perris  Union  High 

2  Perria  High 

3  Perria  Continuation 
3         St.   James 

Riverside  Unified 

2         Abrahaa  Lincoln  (k>nt. 
2         Bryant  Elea. 

2  Fremont  Elea. 

1  Longfellow  Elea. 

3  Lincoln   (Abrahaa)  (k>n- 

tinuation  High 
3         Our  Lady  of  Perpetual 

Help 
3         St.  Franc i a  de  Sales 

San  Jacinto  Unified 

2  San  Jacinto  Elea. 

2  Monte  Viata  Middle 

3  Mountain  View  High 

3  St.   Hyacinth  Acadeay 

Val   Verde   Elea. 


Elsinore  Elea. 
Machado  Elea. 


Mead  Valley  Elea. 
Val  Verde  Elea. 


Departaent  of  Correct  iona 

1  Calif.    Inat.    for  Hen 

1  Calif,   lehab.   Center 

I         Calif.    Inat.    for  Women 

Alvord  Unified 

1  Arlsnss  Elea. 

2  U  Cranads   Elea. 
2  Nyrs  Linn  Elea. 

2  Horte  Vists  High 

2  Twinhai  Elea. 
1  Wells    Inter. 

3  Alvord  Continustion 

High 
3         (\ieen  of  Angeles  ' 

Elea. 


Banning  Unified 

1  St.   Johns   Home   for  Boys 

2  Bsnning   High 

1  laasey  Continustion 

2  Ccntrsl   Elea. 

2  Heaaerling  Elea. 

2  Hoffer  Elea. 

2  Coombs    later. 

3  laasey  Cont  iniation 

High 
3  Precious   Blood 


Elsinore  Union  High 

3  Elsinore  Continustion 

2  Elsinore  Jr.  High 

3  Ortega  High 

s 

Heaet  Unified 

3         Ale**andro  High 

3         St.  Hyacinth  Acadeay 

Jurupa  Unified 

2  Hueva  Viata  Cont. 

1  Ina  Arbuckle  Elea. 

2  Niasion  Bell  Elea. 
2  luetic  Lane  Elea. 

2         West  livers  ide  Elea. 

2  Mission  Jr.  High 

3  Nuevs  Vists  (^ntinu- 

•tion  High 

Moreno  Valley  Unified 

2    Moreno  Valley  Cont. 
I    Edgeaont  Elea. 

1  Sunnyaead  Elea. 
Pala  Springa  Unified 

2  Deaert  Hot  Spring* 

3  El  Caaino  High 
3    St.  Thereaa 

Palo  Verde  Unified 

2  Felix  J.  Appleby  Elea. 

3  Twin  Palaa  Continua- 

tion 
3    St.  Hyacinth  Acadeay 
Perria  Elea. 

1  Good  Hope   Inter. 

2  Perria  Priaary  ' 


CoachelU  Valley  Unified 

1  La  Faailia  Cent.   Hi. 

2  Dateland  Elea. 

1  Pala  View  Elea. 

1  Peter  Pendleton  Elea. 

1  ValUy  View  Elea. 

2  Hecca  Elea. 

2  Weataide  Elea. 

3  La  Faailia  Continua- 

tion High 
3         Our  Lady  of  Perpetual 
Help 

Sacraaento 

County  Superintendent 


Juvenile  Ct.  School* 

i  lanchea 
American  Legion  Infant- 

ToddUr 
teerican  liver  College 

Child  Ctr. 
Argonaut  Infant-Toddler 

Houee 
Babcock  Children'*  Ctr. 
BelU  Viet* 
Bret  Harte  Children'* 

Ctr. 
C.   P.  Huntington 

Children'*  Ctr. 
Co*uane*  liver  (Allege 

(%ild  Ctr. 
CSUS,  A**oc.   Students 

(3iild  Ctr. 
Dos  lioe  (Stildreo's 

Ctr. 
Edison  Children's  Ctr. 
Elder  Creek  Annex 
Elder  Creek  Children's 

Ctr. 
Qooi  Hcighbor*   (3iild 

C*re  Ctr. 
Crece  Day  Care  Infant 


•  Code   1   -   Schools   designated    for   both  National    De f enae   and  National 
Code  2  -  Schools  designated   for  National   Defenae  Student   Loan  cance 
Code   3   -  Schoola  designated   for  National   Direct   Student   Loan  cancel 


Direct  Student   Loan  cancellation  befefita 
nation  beneflta  only 
lation  beneflta  only 


*  Code  1  -  Schools  designated  for  both  Nat 
Code  2  -  Schoola  designated  for  National 
Code   3  -  Schoola  designated   for  National 


lonal  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Defense  Student  Loan  cancellation  benefits  only 
Direct  Student  Loan  cancellation  benefit*  only 
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Lltt  of  Schools   Detemlned   to  have 
For  Hatlomil   DefCTue  Student   loan  >nd  National   Direct   S 


NOTICES 


CALirOWIA 


High  Concen' rations  of  Students   froa  Low-Incoae   Fanllles 
tudent   Loan  Cancellation  Benefits   for   the   1978-79  and   1979-80  School   Yeart 


NOTICES 

CALIFORMIA 


14251 


Location 


Code  *     School  Hat 


Location 


Code  *     School  Naaw 


Mcraacnto 

County  Supt 

.    (cont'd) 

Hadisoo  Ave.  Child 

Care  Ctr. 

Nariaa  Anderson 

Children's  Ctr. 

North  Highlands  Child 

Care  Ctr. 

North  Sac.  Child  Care 

Ctr.                            1 

Oak   Park  Preschool    | 

Oak   Park  United  Netb. 

Dey  Care 

3 

liver  Oaks  Coaa.   Ctr. 

3 

Sacraaento  City  College 
Child  Ctr. 

3 

Sacraaento  City  College 
Infant   Ctr. 

3 

San  Juan  Children's 
Ctr. 

3 

Shiloh   Aras   Inc.   Day' 

, 

Care  Ctr. 

Skills  Ctr.  Children's 

Ctr. 

Tiny  Tots  Nursery 

School 

Washington  Children's 

Ctr. 

WiUiaa  Daylor  HS   Infant 

Ctr. 

Woaens   Civic    laprovcaent 

Ctr. 

i                    3 

Woodscrc  Children's  Ctr. 

• 

3 

Wright  Children's   Ctr. 

Departaent  of  Youth  Authority 

1         Northern  Reception  Ct« 

Center  Jr.   Ilea. 

I         Cyril  Spinel li  Ilea. 

Oel   Paso  Heights  Elaa. 

1  Del    Paso  Heights  Elea. 

1  Psirbanks   Elea. 

1  Garden  Valley  Elea. 

1  Norey  Ave.   Elea. 

1  North  Ave.   Elea. 

Ilk  Crove  Unified 

2  Anna  Kirchgater  Elea. 

1  David  leese  Elea. 

2  Florin  Elea. 


Sacraaento   (cont'd) 

Celt   Jt.    Union  Elea. 

2  Feirsite  Elea. 

2  Valley  Oaks   Elea. 

3  Estrellita  Continu- 

ation High 

Grant  Jt.  (hiion  High 

2  Don  Julio  Jr.  High 

I  Grant  Union  High 

1  Opportunity  School 

2  Norte  Del  tio  High 

1  Vists  Nueva  High 

2  Caapos  Verdes  Jr. 

2  Rio  Linds  Jr.  High 
I  Rio  Tierra  Jr. 

I  Del  Paso  Jr.  High 

1  Vallc  Vista  Jr.  High 

I  Grant  District  0pp. 

3  Vista  Nueva  Continua- 

tion 

3  Our  Lady  of  Fatiaa 
North  Sacraaento  Elea. 

I  Alethea  B.  Saythe 

1  Ben  Ali   Elea. 

2  O.W.   Babcock  Elea. 
1  Dos   Rios   Elea. 

I  Haggiowood  Elea. 

1  Haraon  Johnson  Elea. 

I  Hasel   Strauch  Elea. 

1  NcClelUn  Elea. 

I  Noralto  Elea. 

1  Northwood  Ele. 

2  Wood  lake  Elea. 

tio  Linda  Union  Elea. 


List  o 
For  National  Defense  Studen 


Location 


Cod 


Sacramento 

Sacraswni 


Elverta  Jr.  Elea. 


Acrohaven  Elea. 

Fruitvale  Elea. 

Eohler  Elea. 

Larchaont   Elea. 

Nadison  Elea. 

Oakdalc   Elea. 

Pioneer  Elea. 

Rio  Linda   Elea. 

Sierra  View  Ele 

Village  Elea. 

Vineland  Elea. 

Westside   Elea. 

St.   Ptailoaeae 

■oh la  tie 

a. 

Bell  Ave.   Elea. 

RobU   Elea. 

Taylor  Street  E 

Schoolr  Deteralned  to  have  High  Concentrations  of  Students   from  If -J«^f*/"^"*!,  ..  ...  -.„, 

T^.n  «nd  National  Direct  Student  Loan  Cancellation  Benefits    for  the   1978-79  and  1979-80  School  Yeart 

School  Mane  Location  Code  *^School  Naiae 


City  Unified    (cont'd) 
Clayton  B.   Wire  Elea. 
David  Lubin  Elea. 
Earl  Warren  Elea. 
Edward  Keable  Elea. 
Elder  CreA  Elea. 
Ethel   I.   Baker  Elea. 
Ethel  Phillips  Elea. 
Freepo.rt  Elea. 
Fruit  Ridge  Elea. 
H.    W.   Harkoeas  Elea. 
Hollywood   Park  Elea. 
Jedediah  Saith  Elea.' 
John  Bidwell  Elea. 
John  D.   Sloat  Elea. 
John  F.   Norse  Elea. 
Joseph  Bonoheia  Elea. 
Maple   Elea. 
Hark  Hopkins   Elea. 
Nark  Twain  Elea. 
Nicholas  Elea. 
Oak   Ridge  Elea. 
Pacific  Elea. 
Parkway  Elea. 
Peter  Burnett  Elea. 
Phoebe  A.   Hearst  Elea. 
Tahoe  Elea. 
Theodore  Judah  Elea. 
Williaa  Und  Elea. 
Woodbine  Elea. 
California 
Charles  N.  Coet : ' 
Fern  Bacon  Jr. 
Joaquin  Niller  Niddle 
John  H.  Still  Jr. 
Leland  Stanford   Jr. 
Peter  Lassen  Jr. 
Will  C.   Wood  Jr. 
Kit  Carson  Niddle 
Sutter  Middle 
Susan  B.  Anthony  Elea. 
Fairgrounds  Elea. 
Washington  Elea. 
laaaculate  Conception 
St.  Anne 
St.   Patrick 
St.   Peter 
St.  Franeia 


San  Benito 

County  Superintendent 


San  Benito  (^.  Day 
Care  Ctr.     *l 

San  Benito  Co.  Day 
Care  Ctr.    <»  2 


HoUister 

3         Sacred  Heart  Elea. 

North  County  Joint  Union 

3  Sacred  Heart  Elea. 

San  Juan  Union  Elea. 

I  San  Benito  Mission 

Hoae 


San  Bernardino 

County  Superintendent 


San  Juan  Unified 


Alpha  Elea. 
Elverta  Elea. 


Sacraaento  City  Unified 


Fojlaoa  Cordova  Unified 

i 

2  Blanche  Spreots   Etea. 

2  Cordova  Villa  Elea. 

2  Rancho  Cordova   Elea. 

2  Riverview  Elea.  * 

1  Wiite  Rock   Elea. 

2  Williaaaon  Elea. 

3  Kinney   High 
3  Notre  Daae 

3  St.   John  Viannay 


Adult    Basic   Ed.    Prog. 
Sacraaento  Childrea'a 


Stanford-Lathrop 

Neaorial 
St.    Pat. iek's 
Aacrican  Legion  High 
Argonaut    Nigh 
Sacraaento  Senior 
A.    N.   Winn  Elea. 
Rowling  Green  Elea. 
Bret  Narte  Elea. 
Caaellia  Elea. 


*  Code   1   -   Schools   dealgnated   for  both  National   Defense  and  National   Direct   Student   Loan  cancellation  benefits 
Code  2   -  Schools  designated   for  National   Itafenae  Student   Loan  cancellation  benefits  ooly 
Coda  3  -  Schools  designated   for  National   Direct   Student   Loan  cancellation  benafita  oaly 
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I 
1 

I 
2 
1 
1 
2 
2 
I 
2 
2 
1 
3 


Arnold  Hoae   for  Children 

Children's  Receiving 
Hoae 

Croup  Hoaes  N(D  Proj. 

Caraichael  Elea. 

Dyer-Kelley  Elea. 

Greer  Elea. 

Howe  Ave.   Inter. 

Nariposa  Ave.  Elea.    • 

Orai^e  Grove  Elea. 

Whitney  Ave.  Elea. 

Caabridge  Heights 

sec  Infant/Child  Ctr. 

El  Escslon  Continua- 
tion High 

La  Entrada  Continua- 
tion High 

La  Vists  Continuation 

Holy  Faaily 

Presentation 

St.   Philoaenes 


\ 


Juvenile  Ct.  Schools 
Bars  tow  Full  i  Part 

Day  HS/PS 
Bradley  Heads tart/Pre- 

achool 
Burba  ok  Heads  tart /Pre- 
school 
Cajon  High  School 

Children's  Ctr.       < 
California  Headstart/ 

Preschool 
Cass  Raaona  Inc.  Child 

Dev.  Ctr. 
Ontral   Fontano 

(Juniper)   USPS 
Chaffey  College 

Children's  Ctr. 
(Siildhood  Education 

Ctr. 
Oiino  Children's  Ctr. 
Chino  USD  School  Age 

Parent  ing 
Christ  Church  Preschool 
College  Dale   Baptist 

Church 
Coltons  C.C.-San  Salva- 
dor 
Delaware  Children's  Ctr. 
Dunlap  Elea.  School 

Preachool 
Fair  Val  Uy  Grange  Hall 
Franklin  Elea.  School 

Preschool 
Fr azee  Coaa.   Ctr. 
Grace  Henderson  Pre- 
school 
Grant   School  Ext.   Day 
Hoae  of  Neighborly 

Service  P.S. 
Kendall  School,   Rooa 

K-l 
Lida  N.  Henry  Elea. 

Preachool 
Lugooia  Elea.., 

Preschool 
Lugonia  School  Age 

Children's  Ctr. 
Marshall  Elea.   Est.   Day 
NcKinley  Elea.  School 

Preachool 
Mill  Child  Dev. 
Monterey  Heads  tart A  reach 


*  Code   1   -   Schools  deslKnateJ   for  both  National   Defen^  gnd  National   Direct  Student  U>an  cancellation  benetit. 
Code  2  -  Schools  designated   for  National   Defense  Student  Loan  cancellation  benefits  o^ 
Code   3  -   Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits  onjl 
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NOTICES 


CALirOIMlA 


Use  of  School*   Determined   to  have 
For  mtlonal  Defeiue  Student  Lo«n  end  tuttooel  Direct  8 


High  Concentration*  of  Student*   froa  Lowlncone  Peallle* 
tudent   Loan  Cencelletlon  Benefit*    for   the    1978-79  end   1979-80  School  Tear* 


NOTICES 

CALIFOIWIA 


14253 


Location 


Cod*  *     School 


Location 


Code  «     School  11* 


Ll*t  of  School*  Determined  to  have  High  Concentration*  of  Student*  froa  Low-Income  Paallle* 
For  national  Defenae  Studetjg  Loan  and  national  Direct  Student  Loan  Cancellation  Benefit*   for  the  1978-79  and  1979-80  School  Year* 


San  Bernardino 

County  Supt, 

(cont'd) 

Nuseott  Heedatert/ 

Preechool 

mteof  Beadatart/      • 

Preschool 

■orth  Pontaoa  Beed- 

■  tart /Preechool 

' 

Oraagewood  High  School 
Preschool 

Orei^ewood  MS  Coat.   Id 
lio  Viet*  Beedstert/ 

Preechool ' 

looeevelt  Beadetert/ 

Preechool 

Sea  Beraerdino  High 

School  C.C. 

San  Corgonio  High 
School  Children'*  Ct 

San  Salvador  School 

Sierre  Infant   Ctr. 

TieberUne  Perk 

Preschool 

Victor  Part  Day 

Victor  Valley  College 
Child  Dev.  Ctr. 

Victorie  Childrea's 

Ctr. 

Victoria  Ilea.   School 

Preschool 

Watcraen  Cerdens 

Dtparta* 

Heads  tart /Preschool 
at  of  Youth  Authority 

• 

•                     1 

Oak  Glen  YCC 

Youth  Treiaiog  Field 

Ade  lento 

Blea. 

San   Bernardino  (cont'd) 
Coeeaoage  Ilea. 

2         Banche  Caeaaaega 
Foncaaa  Unified 


Location 


Code/*  School  Wane 


Location 


Code 


Bttie  Lee  Booe* 

Juniper  Blea. 

Live  Oak  Blea. 

Maple  Elea. 

■orth  Teviod  Il«a. 

Oleander  Blem. 

Popler  Ilea. 

Uadell  Pepper  Ilea. 

Bedwood  Blea. 

Ueet-bodall  Blea. 

Alder  Jr.   Bigh 

Sequoie  Jr.   Bigb 

Cypres*  Blea. 

Birdi  High                   ' 

First  Lutheraa 

Christian  Day 

St.  Joeeph's  Acedeay 

Besurrection  Acedeay 

Anton  Hertin  Sloasek 

San   BrrnardiniWjcont'd) 
Badlands  Unified 

1  Fether  Peter's  Coaa. 

School* 

2  Frsnklin  Elea. 
2  Lugonia  Elea. 
2         Victoria  Elea. 
)         Oraagewood  High 

Bialto  Unified 


Han  Bernard 
Yucai 


ipa 


San  Diego 
Count 


I 

Kelley  Elea. 

2 

Myers   Elea. 

3 

St.  Cetherioe*  of 

Siene 

3 

Bialto  Continuation 

High 

3 

Trona  Continuation 

High 

3 

Henry  High 

2  Adelento  Elea. 
Barstew  Unified 

1  Crcatliae  Elea. 

2  Thoason  Elea. 

3  Central  High 

3  Nt.  St.  Joeeph's 

Chaffiy  Uaion  High                            * 

2  '   Ontario  High 

3  Vallay  View  High 

3  Nouatain  High  Altar- 
aative 

Chiao  Unified 

I  ioys   Bepublic 

1  Hil  Iview  Acre* 

3  Buena  Vists  High 

3  St.   Merge ret 'e 

Colton  Jt.    Unified 

1  Deseret  Centers 

1  Disaond  L  Bench 

2  Slover  Ht.   High 

2  Alice   Birney  Elea. 

2  Lincoln  Elea. 

2  Nary  B.    Lewis  (lea. 

2  McKinley  Elea. 

2  Buth  Criaee  Elea. 

2  Walter  Ziaasraen  Elea. 
1  Woodrow  Wilson  Elea. 

3  Slover  Hountsia  Hi«h 


Hasps ria  Elea. 

2         Joehua  Circle  Blea. 
Lucerne  Velley  Union  Blea. 

2         Luce  rne  Vel  ley  Elea. 
Noroego  Unified 

2  Joe  hue  Tree  Blea. 

3  Moouaent  Alternative/ 

Cont  inuation 
3         Sky  Alteraetive/Contia 
uation 

■eedUe  Unified 

2         Beeei  Elea. 

Ontario  Noatclair  Blea.       , 

2  Berlya  Ave.  Blea. 

1  Boo  View  Elea. 

1  Central   Elea. 

2  Corona  Elea. 

2  Osl   Horte  Blea. 

I  Edison  Blea. 

1  Euclid  Blea. 

2  Hewthorne  Blea. 
2  Kineley  Elea. 

I  Uhigh  Elea. 

I  Margarita  Blea. 

1  Mariposa  Elea. 

2  Mission  Blea. 

2  Monte  Vista  Ilea. 

2  Moreno  Elea. 

2  Baaona  Blea. 

2  Sultana  Blea. 

2  Vineyerd  Blea. 

3  Bethel  Chriatian 

.3    Ontario  Chri'etian  Blea 
3    St.  George  Elea. 


Oro  Grende  Blea. 

1    Oro  Crende  Elea. 


Bia  of  the  World  Unified 


1    CEDU  Foundation 
San  Bernardino  City  Unified 


2 
1 
2 
2 
2 
I 
I 
I 
2 
I 
2 
2 
2 
1 
I 
1 
1 
1 
1 
2 
1 
1 
I 
I 
1 
I 
I 
2 
2 
2 
I 
I 
1 
I 
3 
3 
3 

Upland 


(^jon  High 
Sierre  High 
Pacific  High 
San  Bernerdino  High 
Arro<4iead  Elea. 
Bred  ley  Elea. 
Burbeok   Elea. 
Cell  if.  Elea. 
Cypreaa  Elea. 
Feirfex  Elea. 
Hunt   Elea.  • 

Kendell  Elea. 
Lenkerehia  Elea. 
Lincoln  Elea. 
Lytle  Creek  Elea. 
Monterey  Elea. 
Mt.   Vernon  Elea. 
Nuecott  Elea. 
Muscoy  Elea. 
Newaark  Elea. 
Baao  oa-A  le  e  se  nd  r  o 
Biley  Elea. 
Bio  Vista  Elea. 
Booeevelt  Elea. 
Urbita  Elea. 
Veraont  Elea. 
Wens  Springs  Elea. 
Wilson  Elea. 
Del  ValUjo  Jr. 
Golden  Velley  Jr. 
Bicherdson  Jr. 
Arrowview  Jr.  High 
Curtis  Jr.  High 
Shendin  Hille  Jr. 
Sierra  High 
Our  Lady  of  Guadalupe 
St.  Anthony's 


•  Code   1   -  Schools  designated   for   both  National   Defenae  and  Kational   Direct  Student   Loan  cancellation  h«.Mflr;" 
Code  2  -  Schools  designated   for  National   Defense  Student  ^ 

Code   3  -  Schools  designated   for  National   Direct   Student 


Loan  cancellation  benefits  only 
cancallatlon  benefits  onli 


3         St.  Joseph 'e 
Victor  Elea. 

2  I»in  Elea. 

3  St.   Mary's  Catholic 
Victor  Valley  Jt.   Union  High 

3         High  Desert  High 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Studcn 
(kxie  2  -  School*  designated  for  National  Defense  Student  Loan  cancellation  benef 
Code  3  -  Schools  designated  for  Netionel  Direct  Student  Loan  cancellation  benefl 


*     School   Name 


no   (cont'd) 
Jt.   Unified 


Ouedelupe  Hoae  for 

Boys 
Sunny  Acres  Hoae  for 

Boys 
Green  Valley  High        < 


Superintendent 

Juvenile  Ct.  School* 
Hillcreat  School 
A**ociated  Student* 

Inf.    LAB/CC 
Balderraaa  Child  Dev. 

Ctr. 
Bay  Park  Children'*  Ctr. 
Bayview  Children'*  Ctr'. 
Beele  Children'*  Ctr. 
Boy*'    Club  of  Eacondido 
Brookljm  Children*   Ctr. 
Burbank  Children'*  Ctr. 
Capri   School   Infant   Ctr. 
Capri  School  Preechool 

•  nd  Ext.   Dey  Ctr. 
Canon  Children'*  Ctr. 
Cholla*  Ctr. 
Cook  Elea.   School 
Crockett  Children'*  Ctr. 
Crown  Point  Children'* 

Ctr. 
De  Anza  Children's  Ctr. 
Dewey  Children's  Ctr. 
Educational  Cultural 

Coaplex 
Eaerson  Childrea's  Ctr. 
Escondido  Bilingual  Ctr. 
Eacondido  Coaa. 

Child  Dev.   Ctr.  ■ 

Euclid  Children'*  Ctr. 
Fallbrook  Bilingual 

Child  Dev.   Ctr. 
Fallbrook  Child  Care 

Ctr. 
Field  Children'*  Ctr. 
Florence  (^lildren'*  Ctr. 
Frenklin  Child  Dev.  Ctr. 
Garfield  Children'*  Ctr. 
Cirl*'  Club  of  E*coodido 
Hawthorne  Children' a 

Ctr. 
Horton  Children'*  Ctr. 
Jeffereon  Children'e 

Ctr. 
Kennedy  Children'*  Ctr. 
Knox  Childiea'*  Ctr. 
U  Meea  Elea.  Child 

Dev.  Ctr. 
Lincoln  Elea.  School 

Ctr. 
Lincoln  High  School 
Lo*  Alto*  Children'* 

Ctr. 
Lowell  Children'*  Ctr. 
Magic  Hour*  Child 

Achieveaent  Ctr. 
Meed  Children'*  Ctr. 
Hiision  Bey   Infant  LAB 
Montezuaa  Children's 

Ctr. 
Oek  Children's  Ctr. 
Ocean  Beech  Children'* 

Ctr. 


Loan  cancellation  benefit* 
*  only 
only 
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NOTICES 


CALIFURNIA 


List  of  Schools  Decemlned  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Bcfeflts  for  the  1978-79  and  1979-80  School  Yeart 


NOTICES 

CALIFORNIA 


14255 


Location 

Code  ♦ 

School  Name 

San   Diego 

County  Supt, 

,    (cont'd) 

Pacific  View  School 
Infant   Ctr. 

Pala   State  Preschool 

Palnaar  College   Chil- 
dren's  Ctr. 

Park   Ave.   Child  Dev. 
Ctr. 

Rincon  Comu.   Day  Care 
Ctr. 

Robert   Mueller  School 

Ross  Children's   Ctr. 

Rowan  Children's   Ctr. 

. 

San  Diego  City  College 
Child  Ctr. 

San  Diego  HS   Infant   LAB 

San  Diego   Mesa  College 
Child  Ctr. 

Sofa  Child  Care  Ctr. 

St.   Ritas   Child  Dsy 
Care  School 

St.   Stephens   Nursery 
t   Daycare 

Stockton  Children's   Ctr. 

Twain  Children's  Ctr. 

United   Pentecostal 
Church                        • 

Villa  Nueva  Child  Dev. 
Ctr. 

Vista  State  Preschool 

Wageforth  Children's 
Ctr. 

Ualker  Children's   Ctr. 

Uhittier  Children's   Ctr. 

Uiggin  Children's  Ctr. 

Location 


Code  *     School  Name 


List  of  School*  Determined  to  have  High 
For  Hatlonal  Defense  Stu<tent  Loan  and  National  Direct  Student 


Departaent  of  Youth  Authority 

1  Park  Centre  PC 

Cajon  Valley  Onion  Blea. 


Bostonia  Elea. 

•    2 

Chase  Ave.   Elea. 

Cuysaaca  Elea. 

Plying  Hills   Elea. 

John   Ballantyne  Elei 

Johnson  Ave.   Elea. 

Lexington  Elea. 

Hagnolia  Elea. 

Naranca  Elea. 

Holy  Trinity 

St.   Kieran's 

Cardiff 

St.   John's  Catholie 
rista  City  Elea.  | 


3         St.   John's  CatholilB 
Chula  Vii 


2  Harbors  ide  Elea. 

2  John  J.   Hontgoaery 

1  Hae  L.   Feaster  Leea. 

2  Otay   Elea. 

2  Robert  L.   rkieller 

2  Vista  Square  Elea. 

Eacinitaa  Union 

3  St.  John's  Catholic 
Escondido  Union  Elea. 


Central   Elea. 
Linfoln  Elea. 


bK(-on('idi>   t.'nlon    kllem.    (cont'd) 
3  Valley   High 

3  St.    Nary's   Parochial 

Fallbrook  Union  High 


Location 


Code  *     School  Wame"^ 


Concentrations  of  Students  from  Low-Income  Families 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Code  *     School  Name 


Location 


San   Ulefio  City   Unified    (cont'd) 


Ivy   High 

San  Antonio  De   Pala 


Croasaont  Union  High 

I  Boys   i  Girls   Aid   Society 

1  Ssaaritana   Outreach 

1  Teaenos-Adolescent 

Devel.   Ct. 

3  Chapparral   High 

3  Skyline  High 

3  St.  Augustine  High 

Jaaul  Las  Floras  Union  Elea. 

1  Jaaul  Elea. 

Lakeside   Union 

3  (Xir   Lady  of   Perpetual 

Help 
La  Mesa  Spring  Valley  Elea. 

2  La   Press   Inter. 

3  St.  John's  Catholic 

Leaon  Grove  Elea. 


Vista  La  Hess  Elea. 
St.  John  of  the  Cross 


Nountsin  Eapire  Unified 


2 

Jacuaba   Elea. 

2 

Clover  Flats  Elea. 

2 

Potrero 

Nstional 

Elea. 

Centrsl   Elea. 

El   Toyon  Elea. 

John  A.   Otis  Elea. 

Kisri>all  Elea. 

Las  Palaas  Elea. 

Lincoln  Acres   Elea 

Olivewood  Elea. 

Palaer  Way  Elea. 

St.   Michael 

Adaas  Elea. 

Audubon  Elea. 

Baker  Elea. 

Balboa  Elea. 

Barton  Elea. 

Birney  Elea. 

Boone  Elea. 

Brooklyn  Elea. 

Burbank   Elea. 

Carson  Elea. 

Central  Elea. 

Choi  las  Elea. 

Darnel  1  Elea. 

Edison  Elea. 

Eaerson  Elea. 

Encanto  Elea. 

Euclid  Elea. 

Fairhaven  Elea. 

Fulton  Elea. 

Haailton  Elea. 

Horton  Elea. 

Johnson  Elea. 

Keiller  Elea. 

Kennedy  Elea. 

Knox  Elea. 

Linda  Vists  Elea.  ■ 

Logan  Elea. 

Lowell  Elea. 

Head  Elea. 

Hission  Beach  Elea. 

Perry  Elea.   Y 

Sheraan  Elea. 

Stockton  Elea. 

Valencia  Park  Elea. 

Washington  Elea. 

Webster  Elea. 

Montgoaery  Jr. 

Roosevelt  Jr.  High 

Goapers   Jr.   High 

Meaorial  Jr.  High 

O'Farrcll  Jr.   High 

Wilaon  Jr.  High 

Miller  Elea. 

Hancock  Elea. 

TWaia  Independent 

Midway  Jr.-Sr.   High 

<>arfield  Indepeodeat 

Learning  Ctr. 

3 

Blessed  SacraMnt  Elea. 

San   Diego   (cont'd) 

San  Ysidro  Elea. 


1 

Beyer  Middle 

2 

Willow  eiea. 

1 

Say  the   Elea. 

1 

Sunset  Elea. 

> 

Our  Lady  of  Mt.  Carael 

South  Bay 

Union  Elea. 

2 

Bays ide  Elea. 

2 

Central  Elea. 

2 

Eaory  Elea. 

2 

laperial  Beach  Elea. 

2 

West  View  Elea. 

3 

St.  Charles 

Sweetwate 

r  Union  HigK 

2 

Southwest  {•enior  High  . 

2 

Sweetwster  Union  Senior 

2 

Montgoaery  Senior 

2 

National  City  Jr. 

3 

Paloaar  High                      ' 

3 

Marian  High 

3 

St.  Charles 

3 

St.   Pius  X 

3 

St.   Michaels  Acadeay 

3 

St.  Rose  of  Lisa 

Vista  Uni 

fled 

2 

Sante  Fe  Elea. 

3 

Alta  Vista  High 

3 

St.  Francis 

Carlsbad  City  Uoifiad 


Jefferson  Elea. 
U  Pslaa  High 
St.   Patricka 


Poway  City   Unified 

2  Los  Pcnaaquitos  Elea. 

3  Abraxas   Continuation 

High 

Raaona  Unified 

3         Nontecito  High 

San  Diego  City  Unified 

1  Ceiiter  for  Children 

1  Haraafcee  House 

1  Poor  Sisters   of   Naxareth 

1  John  Muir  Alternative 

I  Lincoln  Senior  High 

1  San  Diego  Senior  High 

2  Wright  Brothers  Ca 


Sao  Diego  Coaaunity  College 

3    San  Diego  Educational 
Cttltural  Coaples 

Saa  Dieguito  Union  High 

3    Sunset  Continuation 

High 
3    San  Dieguito  Alternative 

High 
3    St.  Johns 


Santee  Ilea. 


Saotee  Elea. 


Sao  Marcos  Unified 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cance 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancel 


Direct  Student  Loan  cancallatloo 
nation  benefits  only 
latlon  benefits  only 


fits 


San  Marcos  Continua- 
tion 


Oceanside  City  Unified 

1  Ditaar  Elea. 

2  Laurel  Elea. 
2  Lib  by  Elea. 

2  Mission  Elea. 

3  Ocean  Shores  High 
3.        Oceanside  High 

'Ocean  Unified 

3         St.  Mary's  Star  of  the 
Sea 

San  Francisco 

County  Superintendent 

3         Alabama  «1  Child 

Care  Ctr. 

3         Alabaaa  #2  Child  Care 

Ctr. 
3         Aleaany  Preachool 

3         Alvarado  Nursery  4 

School  Age 
3         Argonne  Nursery 
'  3         Argonne  School-Age 

3        Bcrnal  Fraachool 
3         Bessie  L.  Saith  Nursery 
3         Booker  T.   Washington 

Child  Dev.   Ctr. 
3         Bret  Harte  Nursery  i 

School  Age 
3         Bryant  Nursery  t  School 


*  Code  1   -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Coim  2  -  Schools  designated   for  National   Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits  only 
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Lite 

of  Schools  Determined  Co  have 

High  Concentratlona  of  Students   froa 

Low-Incooe  Famlllea 

For  NatioMl  Dtftntt  SCud 

«ne  Loan  and  National  Direct  Student  Loan  Cancellation  Benefltt   for 

the  1978-79  and  1979-80  School  Yeera 

Locscion                         Cod 

e  *    School  Naao 

Location                         Co J a 

*     School  Saae 

S«n  Franclsc 

o 

.                                                    Mn  Franc  laco 

County 

Supt.    (cont'd) 

V                                                          County  Supt.    (coot'dj 

3          Buchanaa  Ctr.  #•  1 

\                                                                ' 

Niasion  Child  Care 

3         Buchanan  Ctr.#    2 

> 

4  Preachool 

3          Burnett  Hurierjf  t  School 

Kiaaion  Child  Care  4 

Ate 

Preachool 

3         Buejr  Bee  Child  Care  Ctr. 

Niaaioo  Nuraery  4  Kin- 

1 

1         Caapua  Nuriery  (  Kinder- 

dergarten 

garten 

Niaaion  Weat  Preachool 

1         Caod  lei  tick  Cove  llureery 

3 

Hew  Liberetion  Nuraery 

)         Caod  lea  tick  Cove   School 

Nihonsachi  Little 

Ace 

Frienda 

1         Chinatown  Coaa.   Chil- 

Northridge  Nuraery  - 

dren'i   Ctr. 

Kindergarten 

1         Chinatown  North  Beach 

0' Parrel  I  Ctr. 

Coaa.   Children*!   Ctr. 

f 

Oceanview  Preachool 

1         Coaaodorc  Stockton 

Oai  Child  Care  Ctr. 

Nuraery  i   School  Age 

Page  Broderick  Nuraery 

1         Coaa.   Children'a   Nur- 
aery 

Playaatea  Nursery  School 

; 

1         Coapaneroa   Del   Barrio 

Potrero  Hill  Ctr. 

Preachool 

Potrero  Hill  Child  Care 

Delta  State  Preachool 

Ctr. 

Dr.    Williaa  L.   Cobb 

1                                                3 

Potrero  Hill  Head  Start 

Nuraery  (  School  Age 

Potrero  Terrace  Nuraery 

4   School   Age 
Raphael   Weill  Nursery 

Dr.   Charlea   Drew 

Nuraery  4  School  Age 

1                                        3 

E.   K.   Taylor  Nuraery 

4  School  Age 
(adding  Nursery  4  School 
Age 

Eaat  Wait  Nuraery 
Ed i ion  Nuraery 

Eacelfior  Nuraery 

Ridgsview  Nursery 

i  School  Age 

Sara   B.   Cooper  Nursery 

• 

Faaily  Service  Agency 

4  School  Agy 
Sojourner  Truth  Child 

Coaa.   Children's   Ctr. 

Farragut  Nursery  t 

Care  Ctr. 

School  Age 

Spring  ValUy   School 

Florence  Crittenton 

1 

Age 

St.    Patricks   Day  Care 

Infant   Ctr. 

Florida  Ctr. 

Ctr. 

Francia   Scott  Kay 

Starr  King   School  Age 
Sunnydale   Nuraery  4 

Nursery  t  School  Age 

Frenk  NcCoppin  School 

School  Age  Aonea 

Age 

Sunnydale   Nuraery  4 

Friendly  Cardena 

School  Age 
Sunset  Nursery  School 

Geary   Nuraery  i  School 

Age 

Superfriends 

Geneva  Towera   Nursery 

Sutro  School  Age 
Sutter  Ctr. 

Grace  Child  Dcv.   Ctr. 

Crattan  Nuraery  4  School 

Age 

3 

Telegraph  Hill  Neigh- 
borhood ASH 

Height  Ashbury  Child 

1       3 

Care  Ctr. 
Haatinga   Child  Care  Ctr. 
Hillcreat  School  Age 

Children'a   Ctr. 

Tenderloin  Ctr.    for 

Children 
True  Sunahiae  Preachool 

Ctr. 

Hudson  Preschool 

Unitary 

Jefferson  Nursery 

Jefferson  School  Age 

Uptown  Nuraery 

John  Adaaa  Preachool 

Viaitacion  Valley  Coaa. 

John  Nuir  School  Age 

Children'a   Ctr. 

Junipero  Serra  Nuraery 

Uah  Nei  School 

4  School  Age 

Weatern  Addition  Child 

Kate  Kennedy  School  Age 

Care  Ctr. 

Kindergarten  "El   Sol" 

Ml  Yec  Lok  Yuen  Child 

Kindergarten  '*La  Luna" 

Care  Ctr. 

Laguna-Goldan  Gate 

Yerba   Buena  Nuraery  4 

Nursery  4  School 

School  Age 

Leconte  School  Age 

Yoey   P  ley  group 

Marshall  School  Age 

Children'a  Ctr. 

•3 

Hart  in  Luther  King 

Child  Care  Ctr. 

HcKinley   School  Age 

Departaent  of  Youth  Authority 

Children'a   Ctr. 

f 

Hiasion  Annex  Nursery 

I 

Parole  Centera 

*  Code    I    -   Schoo 

La  dealiinated    for    both   National 

Defense   and   National    Direct   Student 

Loan  cancellation  benefits 

Code   2   -   Schoo 

Is   designated    for   National   Defense   Student    Loan  cancellation  benefit 

I  only 

Code    3   -   Schoo 

Is  dealgnated   for  ttatlonal  Direct  Student   Loan  cancellation  beneflta 

ooly 

Llat 
For  National  Defenae  Stud 


Location 


Cod 


San  Franc isc 
San 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incone  Faalltea 
Loan  and  National  Direct  ^tudent  Loan  Cancellation  Bencflta  for  the  1978-79  and  1979-80  School  Yeart 
School  Name Location Code  *  School  Name 


^ 


[cont'd) 
nciaco  Unified 


Boys   Home 

Catholic   Soc.   Ser. 
Ecoooaic   Opportunity 

Council 
Edgewood 
Girls  Residehtial 

Treatment   Center 
Grace  Child  DevelV   Ct. 
Hidden  Valley 
Hoaewood  Terrace 
Log  Cabin 
Mt.   St.   Joaeph 

St.   Elizabeth 
New  Elea. 

J.   Eugene  NcAteer  High 
Balboa  High 
Galileo  High 
Hiasion  High 
George  Waahington 
Woodrow  Wilaoo  High 
Alvarado  Elea. 
Andrew  Jackaoo  Elea. 
Ansa  Elea. 
Beaaie  Caraichael  - 
Bret  Harte  Elem. 
Bryant  Elea. 
Cleveland  Elea. 
Coaaodorc  Stockton 
Daniel  Uebater  Elem. 
Diamond  Hgta.   Elem. 
Dudley  Stone  Elem. 
Edison  Elem. 
Edward  R.  Taylor  Elem. 
El  Dorado  Elem. 
Emeraon  Elem. 
Fairmount  Elem. 
Francia  Scott  Key 
Garfield  Elem. 
George   Peabody  Elem. 
Glen  Park  Elem. 
Golden  Gate  Elem. 
Crattan  Elem. 
Guadalupe  Elem. 
Hancock  Elem. 
Hawthorne  Elem. 
Jean  Parker  Elem. 
John  Huir  Elem. 
Joae  Ortega  Elem. 
Junipero  Serra  Elem. 
LaFayctte  Elem. 
Le  Contc  Elea. 
Mark  Twain  Elea. 
Harahall  Elem. 
HcKinley  Elem. 
Hiraloma  Blem. 
Honroe  Elem. 
Paul  Revere  Elem. 
Uphael   Weill  Blem. 
Redding  Elem. 
Sanchez  Elem. 
Sheridan  Elem. 
Sir   Frencia  Drake 
Spring  Valley  Elem. 
Starr  King  Elem. 
Sunnyside   Elem. 
Sutro  Elem. 
Ulloa  Elem. 
West  Portal  Elem. 
A. P.   Giannini  Jr.   High 
Aptoa  Jr.  High 
Benjamin  Franklin 
Franciaco  Jr.  High 


San  Franciaco 

San  Franciaco  Unified   (cont'd) 

Herbert  Hoover  Jr.  High 
Jemea  Denman  Jr.   High 
Luther  Burbank  Jr.   High 
Pelton  Jr.  High 
Roosevelt   Jr.  High 
Viaitacion  Valley 
Everett  Jr.   High 
Horace  Mann  Jr.  High 
Jamea  Lick  Jr.   High 
Potrero  Hill  Jr.   High 
Charlea   R.    Drew 
C^orge  Waahington 
Opportunity  High 
St.   Paul  High 
Holy  Family  Day  Home 
Economic  Opport.  Council 
Watoto  Weuai 
Independent  Leerning 
Woodrow  Wilaoo  High 
All  Hal  Iowa 

(^thedral   Intenaediate 
Epiphany 

Holy  Family  Day  Home 
Imaaculate  Conception 
John  F.   Kennedy 

Memorial 
Niaaion  Dolorea 
Morning  Star 
Moat  Holy  Redeemer 
Notre  Dame  Gramser 
Our  Lady  of   the  Viai- 
tacion 
Sacred  Heart  Grammar 
St.  Agnea 
St.  Anne' a 
St.  Anthony 'a 
St.  Charlea 
St.  Dominic 'a 
St.   Jamea 
Chriatian  Welfare  Growth 

and   Dev.   Ctr. 
St.   John'a  Lutheran 
St.   Paulua  Lutheran 
Drew  College   Prep. 
Rivendell  Ctr. 
S.   F.  Honteaaori 
St.  Joaeph' a 

Mary 'a   (Hiineae  Day 
Hichael 

Paul  of   Shipwreck 
Paul   Intenaediate 
Paul 'a  Primary 
Feter'a 
Peter  4 


Sao  Jeaqu 
Coua 


dealgnated  for  both  National  Defenae  and  National  Direct  Studen 
dealgnated  for  National  Defenae  Student  Loan  cancellation  beoef 
dealgnated  for  National  Direct  Student  Loan  cancellation  benef 
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St. 

St. 

St. 

St. 

St. 

St. 

Sta.   Peter  4  Paul 

St.   Phillip 

Chal  lenge  to  Learning 


Superintendent 

Peteraoo  Juvenile  Hall 
(^oway  Child  Dev.  Ctr. 
(^nwey  School  Age  Ctr. 
Coretta  King  Child  Dev. 

Ctr. 
James  0.   Lion  Child  Ctr. 
Larch  Clover  Day  Care 

Ctr. 
Hart  in  Luther  Kind  Child 

Dev.   Ctr. 
HcKinley  Neighboriiood 

Ctr. 


Loan  cancellation  benefita 
a  only 
only 
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List  of  Schools  Detemlned  to  have  High  Concentrations 
For  Wstlonsl  Defense  Student  Losn  sod  Bstlonel  Direct  Student  Loen  Csncells 


of  Students  frosi  Low-Incos«  Fsallles 
tton  Benefits  for  the  1978-79  and  1979-ao  School  Teari 


Location 


Code  *  School  Wasw 


Location 


Code  *     School  Ms 


iien   Joequln 

County  Supt.    (cont'd) 

3         Sierra  Vists  Child  Dev. 

Ctr. 
3         Sierra  Vista  School  Af 
Child  Dev.   Ctr. 

Departasat  of  Corrections 

1         Deuel  Voc.    Inst. 

Depsrtasnt  of  Youth  Authority 

1         Karl  Holton  School 

1         DeWitt  Kelson  Training 

Center 
1         0.   H.   Close  School 
1         Stockton  CPC 

Lincoln  Unified 

3         Career  High 
3         Sture  Lsrssoo  High 
3         Eaperiencc   BAssd  Career 
Ctr. 


iian  Jooiuin 

iiockton  Oity  Unified  (cont'c) 


Lindeiv  Unified 


Lodi   Unified 


Linden  Continuation 
JUftt 


1  Cleasnts  Elea. 

2  Lawrence  Elea. 

2  LeRoy  Nichols  Elea. 
1  Tokay  Colony  Elea. 

3  Lodi   High,    Morth 

Ceapus 

3  St.  Anne's  CathoUe 


Hentecs  Unified 


rina 


4r 


1  Dependent   Childrl 

Hoae 

2  Manttca  Continuation 

2  French   Caap  Elea. 
1  Lethrop   Elea. 

3  CelU  High 

}  Manteca  Continuation 

1  "ifh 

)  '  North  High 

i  South  High 

Hew  Hope  Elea. 

.  ,<>^  1  Hew  Hope  Elea. 

^         Upon  Unified 

3  Bi^n  Continuation 


2 

Freak lin  Senior  High 

Coldsn  Vslley  High 

Stsgg  Senior  High 

AdsBS   Elea. 

August  Elea. 

Cleveland  Elea. 

El   Dorado  Elea. 

Elawood  Elea. 

King  Elea. 

Fillaore  Elea. 

Gateway  High 

Coldsn  Valley  high 

Indepe Blent  Leerning 

Ctr. 

Pacific   Horisons 

St.   George's   Elea. 

St.   Gertrubc's   Elea. 

St.   Uke's  Elea. 

Garfield  Elea. 

Grant   Elea. 

Crunsky  Elea. 

Heselton  Elea. 

Hoover  Elea. 

Kennedy  Elea. 

Hodison  Elea. 

HcKinley  Elea. 

Monroe  Elea. 

Nontesuas   Elea. 

Nightingale  Elea. 

Putliea  Elea. 

■oocevlet  Elea. 

Skills   School 

Teft  Elea. 

Taylor  Elea. 

Tyler  Elea. 

Van  Buren  Elea. 

Victory  Elea. 

Freaont   Jr.   High 

Marshall  Jr.  High 

Webster  Jr.  High 

Haailton  Jr.   High 

Alternative  Elea. 

Harrison 

List  of  Schools   Deteralned  to  have  High  Concentrations  of  Students   from  Low-Income  FoMllles 
For  National   Defense  Student  Loan  and  Matlonal  Direct  Student  Loan  Cancellation  Benefits   for   the   1978-79  and   1979-80  School  Yeart 

Location Code  *     School  Waaa Location Code  *     School  Name 

Sen  Mnteo 

County  Supt.   (cont'd) 
3         San  Mateo  Parents 

Nursery  School 
3         VsUeaar  Child  Care 

Prograa 
3         Westview  Child  Csre 
Prograa 


Tracy     Elea, 


2  El    Portal   Elea. 

2  South  Elea. 

1  West  Psrk   Elea. 

3  tkiacso-Kussell  Contin- 

uation 
3         St.   Bernards 


San  Luis  Obispo 

County  Superintendent 


Stockton  City  Unified 

1  Childrens   Hom  of 
Stockton 

1  Ettie  Lee  Hoaes 

2  AnraincisAon  Parochial 
1  St.   George   Parochial 

1  St.   Gertrude   Parsochiel 

2  St.   Luke   Parochial 

1  San  Joaquin%iddle 

2  Mult  i-Lingui^ Elea. 
2  FundaacBtal    Elea. 
2  CoaauniCy   Service* 
2  Edison  Senior  High 


•  Code   1    -   Schools   designated  Tor   both  National    Defense   and  National 
Code  2   -  Schools  designated^ for   National    Defenae  Student   Loan  cance 
Code  3  -  Schools  designated   for  National   Direct   Student  Loan  cancel 


Branch  Hills-Peter  Pan 

Preschool 
Csl    Poly  San  Luis 

Obispo  Children's  Ctr. 
Hawthorne 

Norro  Bay  Preschool 
Nipoao   Preschool 
Paso  Robles  Child  Dev. 

Ctr. 
Sen  Luis  Obispo   Infsnt- 

Todder  Ed.   Ctr. 
San  Luis  Obispo  DC. 

Preschool 
Sen  Miguel    Preschool 
Shell   Beech   Preschool 


Una  Luis  Chispo  (jont'c) 

Oepartaent  of  Corrections 

1  Calif.   Hens  Colony 

Depsrtasnt  of  Youth  Authority 

1         El  Peso  De  Robles  Sch. 
Atsscsdero  Unified 

3         West  Mall  High 
Lucia  Har  Unified 

1  Grover  City  Elea. 

2  Grover  Heights  Elea. 

2  Hipoao  Elea. 

3  Lopez  Continuation 

High 
3         St.  Patrick's  Catholic 

Paso  Kobles  Union  Elea. 

% 

2  Georgis  Brown  Elea. 

3  Liberty  High 

I    St.  Boss  Croaaar 

San  Luis  Coastal  Unified 

3    Pacific  Beach  Continu- 
ation High 

kan  Mateo 

County   Superintendent 

1         Dependent  Childrens 


Clenwood  Boys   Caap 
Hillcrest  Juvenile  Hall 
Belle  Haven  Coaa.   Child- 
care  Ctr. 
Canada  Child  Dev.  Ctr.    r 
Coastside  Psrents 

Hursery  School 
Coaaunity  Ed.   Ctr.   #2 
Coopers   Corner  Ctr. 
Fsir  Oaks  Children's 

Ctr. 
Fsir  Osks  Coaa.   Ctr.- 

Child  Dev.   Ctr. 
Fsir  Osks  Coaa.    Infant 

Care  Ctr. 
Franklin  Children's  Ctr. 
Friends    to  Parents 
Gsrfield  Children's  Ctr. 
Lawrence  Childhood  Ctr. 
Nillbrae  Nursery  School 
O.I.C.W.   Dev.   Ctr.  *l 
O.I.C.W.   Dev.   Ctr.  #2 
O.I.C.W.   Dev.   Ctr.  #3 
Pscifics  Coop  Nursery 

School 
Peninsula  HS  Parent   ( 

Infant   Ctr. 
Pescsdero  Stste  Pre- 
school 
Ponderoes  Children's 

Ctr. 
RaveMwood  Children's 

Ctr. 
Bsvenswood-Belle  Haven 

Annex 
Bedwood  City  Hdst/St 

Preschool  Prograa 


Boyshore  Elea. 


Beyshore  Elea. 

Csrnet  Robertson  Inter. 


Cabrillo  Unified 

3         Filsrcitos  High 
Jefferson  Elea. 

2  Woodrow  Wilson  Elea. 
Jefferson  Union  High 

3  Thornton  H:.gh 

3         Our  Lady  o:'  Perpetual 
Help 

Leguoe  Salada  Union  Klea. 

2         Westview  E.ea. 
Nillbrse  Elea. 

2         Loaits  Park  Elea. 
Rsvenwood  City  Elea. 

1  Belle  Hsven  Elea. 

1  '    Brentwood  Garden  0 

2  Costsno  Elea. 

1  Ksvanaugh-Creen 

3  St.  Albert    the  Greet 

3         Our  Lady  of  the  Rosary 

Redwood  City  Elea.  _ 

2  Fair  Oaks  Elea. 
2         Hoover  Elea. 

2  Washington  Elea. 

3  Mt.  Csrael 

San  Bruno  Park  Elea. 

Z         Belle  Air  Elea. 


San  MaB(iO  City 

3         St.  Tiaothy,  Catholic 
3         St.   Matthew's  Episcopal 


r  San  Mateo  County 


3 

St.  Catherine 

3 

St.   Duns  ten 

3 

SC.  Charles 

Sen  Mateo  Union  High  - 

3         Peninsuls  High 
Sequoia  Union  High 

2  Menlo  Atherton  High 

3  Redwood  High 


Direct  Student  Loan  cancellation  benefits 
llstion  benefits  only 
Istlon  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  deslgnsted  for  National  Defenae  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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List  of  School*  D»Cand.iM<l  to  have  High  CoocenCratlona  of  SCudcnCa   froa  Low-Incoaa  FaBlll** 
for  lUtloiul  D«f«n««  Student  Lo«n  and  H>tlon«l  Dtr«ct  8tud«nt  Loan  Canc«lUtlon  B«n«flt«   for  th«   1978-79  •nd  1979-60  School  Tt« r« 


List  of  Schools  Deteraloed  to  have  High  Concentrations 
For  Watlonal  Defenae  Student  loan  and  national  Direct  Student  Loan  Cancella 


Location 


Code  *  School  Vamm 


Location 


Co<e  *  School  Ham 


Location 


Code  *  School  Wane 


Su  Mateo  (cont'd} 

South  Sea  Fraociao  Unified 


Santa  larbara  (eocit'd) 

Santa  Haria  Jt.  Uaioa  ligh 


3 

•adeo  High 

3 

All  SouU 

3 

Miller  4  Spruce  St*. 

Santa  Barbara 

County   SuparioteodeaC  | 

Lo*  frieto*  •<Lo*  Roblea) 

Cabrillo  Infant  Care 
Ctr. 

Carpiateria  Day  Care 
Ctr. 

Prai*tia  Children'*  Ctr. 

Guadalupe  Child  De*. 

Ctr.dl  1 

3 

Gkiadalupe  Child  Dev. 

Ctr  .#2 

Harding  Children'*  Ctr. 

I*la  Vi*ta  Child  Care 

Ctr. 

•                   ^ 

Loapoc  Child  Car*  Ctr. 

Lo*  Alaao*  Child  Car* 

Ctr. 

Lo*  Alaao*  Children'* 

Ctr. 

McKinUy  Children'*  Ctr. 

Saote  Barbara  City  Col- 

- 

lege  Children'*  Ctr. 

Santa  Barbara  Nuraery 

School 

Santa  Maria  Day  Care 

Ctr. 

Caaaalia  Elan. 

2         Caaaalia  Blea. 
Colete  Union  Blea. 

2         lala  Viata  Blea. 
Otiadalupe  Union  Blea. 

2         Nein  St.   Blea. 
Loapoc  Unified 


Bl  Caatno  Blea. 
La  Canada  Blea. 
Maple  Bigh 


Santa  Barbera  City  Ugh 

1  NECL  4   Delinquent  Prog. 

1         Uork  Training  Prog. 
3         La  Cue*ta  High 

Santa  Barbara  City  Blea. 

•I  Prarklin  Nursery  School 

1  Seat*  Barbara  Nurccry  S 

2  Cleveland  Blea. 
2  Prenklia  Blea. 

I  McKialey  Blea. 

1  Pacaa  Spec.   Ed. 

2  Booeevelt   Elea. 
2  Hilaon  El*a. 

2  Alternative  Blea. 

3  Mot re  Daa* 
Santa  Maria  Blea. 


\ 


Alvia  Blea. 


♦  Code  1  -  School*  designated  for  both  National  Defenae  and  National 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cance 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancel 


Delta  ligh 

St.  Mary'* 

Santa  Clara 

County 

Superintendent 

Juvenile  Ct.  School* 

Foundry 

ABC  SmU  World 

(#1  4   2) 

Alpine  Nureery   School 

Alvieo  Coaa.   Day  Car* 

Ctr. 

imdrmt  Bill  Childrea'e 

Ctr. 

Arbuckle  Children'*  Ctr. 

Berrye**a  Child  Drv. 

Ctr. 

Be***  Bolton  Children'* 

Ctr. 

Brianrood  Ctr. 

Brown  Children'*   Ctr. 

California  Tonng  Horld- 

Mt.   View 

/                          3 

California  Toung  World- 

Saratoga 

California  Toung  World- 

Taft  Dr. 

California  Toung  World- 

1 

White  Bd. 

3 

Caapu*  Childr**'*  Ctr. 

1                         3 

Children'*  Ctr. 

Childraa'*  Mou**  Dev. 

Ctr. 

Cinnaaon  Ctr. 

Cory  Child  Dev.  Ctr. 

Deansa  Child  Dev.   Ctr. 

Elkgrove  Southaide 

Com.  Ctr. 

Blli*  Childr*n'*  Ctr. 

Evergreen  Valley  College 

Child  Dav.   Ctr. 

Fiachar  Coaa.   School 

Fr*ace*  Gullaad  Child 

Dev.  Ctr. 

Franc**  Pr**ley  Chil- 

drea'e Ctr. 

3 

Cerdner  Children'*  Ctr. 

CevcUo  Clea  Nureery 

School 

Cevtlen  College  Child 

Dev.   Ctr. 

Creeo  Valley  Children'e 

Ctr.   (Perfc  Bow) 

Creen  Valley  Children'*^ 

Ctr.   (Flaeentie) 

Creed  ValUy  Children'* 

_ 

Ctr.    (Crocker  Ave.)    ■ 

Creen  Valley  Children'* 

Ctr.   (Oiaard) 

Creen  Valley  Children'e 

Ctr.   (S.   Lake  Tahoe) 

Creen  Valley  Children'* 

Ctr.    (San  Jpac) 

Creen  Vel  ley  Dixon  Mi- 

grant Children'*  Ctr. 

Craea  Valley  Oisoa  Mi- 

grant  Infant 

Creen  Valley  Migrant 

, 

Children'e  Ctr. 

Independence  High 

Ckiliir>ii'«    Ctr. 

Direct  Student  Loan  cancellation  Una^lta  ' 

Illation  beneflta 

only 

latloo  beneflta 

ooly 

iianta  Clara 
County 


of  Students  froa  Low-Income  Families 
tlon  Bcfeflts  for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *  School  Name 


Supt.  (cont'd) 

Infant  Toddler  Ctr. 
Jaaes  Lick  Children's 

Ctr. 
Lakewood  Children'* 

Ctr. 
Lo*   Pequenitoe 
Lowell  Child  Dev.   Ctr. 
Luche***  Migr*nt  Ceap 

Dey  Cere 
Lucy  Cege  Child  Dev. 

Ctr. 
Luther  Burbeok  Children'* 

Ctr. 
Mathaon  Coaa.   School 
Mount  Pleaaant  Children'e 

Ctr. 
New  Frontier  Preachool 
Parkway  Child  Dev.   Ctr. 
iBoae  Child  Dev.  Ctr. 
Boee  Satellite  Day  Cere 

Ctr. 
Sen  Joee  City  College 

Child  Dev. 
San  Juan  Batiata  Child 

Dev.  Ctr.  #1 
Sen  Juen  Batiat*  Child 

Dev.   Ctr.   #2 
Santa  Tereaa  Children'e 

Ctr. 
^««tj»llite  Children'* 

Ctr.  San  Baaon 
School  Age  Mother* 

Progrea 
Saall  World  Caebrian 
SmU  World  Preachool 
Sunnyhill*   Child  Dev. 

Ctr. 
Village  Avente  Bil. 

Child  Dev.  Ctr. 
W.  C.   Overfelt   Chil- 
dren'* Ctr. 
Waahiagton  Children'e 

Ctr. 
ttiiaoan  Early  Child- 
hood Dev.  Ctr. 
Terbe  Bucna  Children'* 

Ctr. 


Alua  Bock  Onion  Elea. 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


A.   J.   Dor**  Elea. 
Ben  Painter  Elea. 
Clyde  Arbuckle  Elea. 
Donald  J.  Nfeyer  Elea. 
Creadin  Miller  Elea. 
Harcy  Slonakcr  Elea. 
■orace  Cureton  Elea. 
Lee  Mathaon  Middle 
Uater  W.  Shielde 
Lynda le  Elea. 
Nayfair  Elea. 
Mildred  Co**  Elea. 
Millard  McColUa  Elea 
0.  S.  Hubbard  Ilea. 
Pale  Middle 
Sen  Antionio  Elea. 
Sylvia  Caaaell  Ele22. 
Thoaaa  A.   Byan  fclea. 
Williaa  L.  Sheppard 
Joceph  George  Middle 
Ocala  Inteiaediete 
Moct  Holy  Trinity 


Santa  Clara  (cont'd) 

Caapkell  Union  Elea. 

2  Cypreas  Elea. 

1  Boseaary  Elea. 

2  Sheraan  Oaks  Elea. 

3  Williaas  High 

3         St.   Lucy's  Elea. 

(!upcrtiao  Union 

3         St.  Joeepb  of  Cuper- 
tino 

Best  Side  Onion  High 

2         Terbe   Buene  High 

2  Andrew  P.   Hill  High 

1  Williea  C.  Overfel 

3  Foothill  High 

Evergreen  Elea. 

2  Evergreen  Elea. 
2  Holly  Oak   Elea. 

2         Katherine  B.  Saitb 

1  0.    B.   Whaley  Elea., 

2  Leurelwood  Elea. 

1  Oorge  V.   Utyva  Inter. 

Freoklin  HcKinley   Elea. 

2  Freoklin  Blea. 

1  HUUdale  Elea. 

2  J.   Wilbur  Feir  later. 
I  Los   Arboles  Elea. 

1  McKinley  Elea. 

1  Santee  Elea. 

1  Seven  Trees  tlea. 

1  Sylvandale  Inter. 

I  Robert  F.   Kennedy 

Freaont  Union  High 


3         Blan^  Continuation 

Cilroy  Unified 

I  Odd  Pel  lows -Rebekah 

1  Eliot  Elea. 

2  Glen  View  Elea. 
2  Lea  Aaiaas  Elea. 

2  San  Tsidro  Elea. 

3  Mt.   Madonna  High 
3         St.  Nary'a 

Los  Catos  Union  Elea. 

I    Ming  ()uong 

3    Mark  Twain  High 

Luther  Burbank  Elea. 

1  Luther  Burbaok  Elea. 

Milpitaa  Unified 

-  3    Calaveras  Hills  Con- 
tinuation High 

Moreleaid  Elea. 

2  LeRoy  Anderson  Elea. 


a  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit* 
*  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
s  designated  for  National  Direct  Student  Loan  cancellation  beneflta  only 


'^^^ 
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Lite  of  Schools  Detemlned  to  have  High  Concentradims 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancetla 


of  Students  from  Low- Income  Families 
tlon  Benefits  for  the  1978-79  and  1979-60  School  Years 


Location 


Code  *  School  Name 


Location 


Code  *  School  Name 


List  of  Schools  Determined  to  have  High  Concent ratlonit  of  Students  fron  Lowlncooe  Faailles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Naac Location Code  *  School  Name 


Santa  Clara  (cunf  d. 

Norgao  Hill  Unified 

2  Central  High 

2  Burnett  Elca. 

3  St.   Catherine  Elea> 
3  Central 

Mountain  Viev  Clea. 

2  Kenneth  H.   Slater 

1    Mariano  Castro  Elea. 

1  Victorine  Klein  Elca.'' 

3  Crossroads  Christian 

Acadeay 
3         Shoreline  High 

Ht.    Pleasant   Elea. 

2  August   Boegcr  Middle 
2  Fred  Marten  Elea. 

2  Mt.   Pleasant  Elea. 

Palo  Alto  City  Unified 

3  Mayfield  High 

3    St.  Albert  the  Great* 
3    Our  Lady  of  the  Rosary 
3    St.  Elizabeth  Scton 
Catholics  Coaa. 


I.«nta  Clara   (cont'd) 

Ubispan  Elea. 

2         Crittenden  Elea. 

Nilpitaa  Unified 

2  Joseph  Heller  Elea. 

2  Robert  W.   Randall 

2         Williaa  Rurnctt  Elea. 

Santa  Cruz 

County   Superintendent 


Santa  Cruz  (cont'd) 

Santa  Cms  City  High 

3         Loaa  Prieta  High 
3         Holy  Cross 
Soquel  Union  Elea. 

3         Good  Shepherd 

Shasta 

County  Superintendent 


Shasta   (cont'd) 

Horobrook  Elea. 

2         Hornbrook  Elea. 

Sawyers  Bar  Elea. 

2         Sawyers  Bar  Elea. 

Solano 

County  Superintendent 


Oekgrove  Elea. 

2         Del  Roble  Elea. 

2  Edcnvale   Elea. 

2         Saauel  Stipe  Elea. 

San  Joee  Unified 


Abrahaa  Lincoln  High 

'  2 

San  Jose  High 

Alaaden  Elea. 

Anne  Darling.  Elea. 

Broadway   Elca. 

Canoes   Elea. 

Eapirc  Gardcna   Elca. 

(Gardner  Elea. 

Grant   Elea. 

Hester  Elca. 

Horace  Mann  Elca. 

Lowell  Elea. 

Herri tt  Trace  Elea. 

Sclaa  Olinder  Elea. 

Walter  L.    Bachrodt 

Washington  Elea. 

Peter  Burnett  Jr.   High 

Herbert   Hoover  Jr.   High 

Edison  High 

Five  Wounds 

St.   Josephs 

} 

St.   Petricks 

a  Cl< 

sra  Unified 

2 

Scott  Une  Ilea. 

3 

Valley   High 

Sunnyvale  Elea. 


Benner  Inter. 
Ellis  Elca. 
Madrone  Inter. 
Norse  Elea. 
St.    Martina 


County  Prob.  Center 
Airport-Freedoa  State 

Preschool 
Buena  Vista  Migrant 

Childcare  Ctr. 
Burch field  School  Ctr. 
C.O.P.E.   Centre 

Ca  I  ifoXB^^freeC 

Preschool 
Freedoa  Children's  Ctr. 
Intcrgcnerational  Child 

Care  Ctr. 
La  Fonda  Children's  Ctr. 
Laurel  Coaa.   Ctr. 
Laurel   Street  State 

Preschool 
Live  Oak  State  Preschool 
Mount   Calvary  Lutheran 

Church 
Neighborhood  Ctr. 
Student  Apartasnt  Child 

Care 
Watsonville  Child  Ctr. 
Watsonville  Infant  Care 

Ctr. 


Children*  Center 
Anderson  Children's  Ctr.^  1 
Anderson  Children's  Ctr.|^2 
Central  Valley  Children's 

Ctr.  «k  1 
Central  Valley  Children's 

Ctr.#  2 
Infant  Care  Ctr. 
Live  Oak  Children's 

Ctr.«|l    1 
Live  Oak  Children's 

Ctr.#   2 
Magnolia  Children's  Ctr. 
Martin  Luther  King  Jr. 

Nea.  Ctr. 
McArthur  Children's  Ctr..4l»  1 
NcArthur  Children's  Ctr.  1^  2 
Redding  Children's  Ctr.     #  1 
Redding  Children's  Ctr.     #  2 


Anderson  Union  High 

3         North  Valley  High 
Cascade  Union  Elea. 


Sacred  Heart 
Meadow  Lane  Ilea. 


Dcpartaent  of  Touth  Authority 
1         Ren  LoM>nd  TOO 


Live 

Oak 

Elea. 

• 

Del  Mar  Middle 
Green  Acres   Eli 
Live  Oak   Elea. 
Burchfield 
Good  Shepard 

Pacific 

Elea. 

"^ 


2  Pacific  Elea. 

Pajaro  Valley  Jr.   Unified 

2  Freedoa  Elea. 

2  H.   A.   Hyde   Elea. 

~  2  Renaissance  High 

2  W.   R.   Radcliff  Elea 

3  Rcnaissaoce  High 

'  3  Norelaod  Notre  Daa* 

Saota  Cms  City  Ilea. 

2  Bay  View  Elea. 

2  Branciforte  Elea. 

2  Gault   Elea. 

3  Holy  Croes 


Fall  River  Joint  Unified 
3    Taaarack  High 

Redding  Elca. 

3    St.  Joeephs 

1  Cypress  Ilea. 

2  Juniper  Ilea. 

ShaeCa  Lake  Doion  Ilea. 

2  Toyoa  Elea. 
Stasta  Onion  High 

3  Pioneer  Coot  iouat ion 

High 
Miitaore  Union  Ilea. 

2         Miitaore  Ilea. 

MottBtaia  Union  Ilea. 

..  1         Nontmaenr  Creek  Elea. 

Sierra 

Sierra  Pluaas  Jt.  Unified 

2         Alleghany  Ilea. 

Siskiyou 

•ig  Springs  Onion  Ilea. 

Big  Springs  Ilea. 


', 


Juvenile  Hall  School 

Beverly  Hills  Children's 
Ctr. 

Country  Club  Crest  Chil-' 
dren's  Ctr. 

Davis  Child  Care  Ctr. 

Fairf ield-Suisun  Child 
Dcv.  Ctr. 

Parragut  Children's  Ctr. 

Federal  Terrace  Chil- 
dren's Ctr. 

Grant  School  Children's 
Ctr. 

Highland  Children's  Ctr. 

Irene  Larson  Ctr. 

K.   I.  Jones  Elea. 

Loaa  Vista  Children'a 
Ctr. 

Madison  Child  Care  Ctr. 

HcKinley  Children's  Ctr. 

Peoples  H8  Parent-Infant 


Departaent  of  Corrections 

I         Calif.   Med.   Facility 

ieaicia  Unified 

3         Liberty  Contiauatioa 

Dixon  Unified 

3         Dixon  Contimiat  ion- 
Alternative  High 

Fairfield  Suisun  Unified 


3 
3 

Holy   Spirit 

Sea  Teto  Continuation 

2 

1 

High 
Anna  Kyle  Elea. 
Crescent  Elea. 

2 

2 

Crystal   Inter. 

E.  Ruth  Sheldon  Ilea. 

2 

Fairviaw  Ilea. 

Travis  Un 

ified 

3 

North  Caapus  Continu-. 

3 

at  ion  High 
North  Caapua 

Vacaville 

Unified 

3         Country  High    . 

1  Sierra  (Hiildreas 

2  Ulatis  Elea. 
Vallejo  City  Unified 


3 

2 


Peoplea  High 
St.  Vincent 
Vallejo  Senior  High 
Beverly  Hills  Elea. 


•  Coda  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  Matlooal  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancelletlon  benefits  only 
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Line  of  School*  Dettralned  Co  hav« 
Tor  lUtlon«l  Dcfeme  Student  Loan  and  Hatlonal  Direct  S 


High  Concentration*  of  Studonta  fro*  Low-Incooie  Faalllca 
tudent  Loan  Cancellation  Boneftta  for  the  1978-79  and  1979-80  School  Tear* 


Location 


Code  *     School  Naaie 


Sclano 

Vallejo  City  Unified   (cont'd) 

1  Curry  Elea. 

2  Ilea  Uidanaann  Elea. 

1  Farragut  (lea. 

2  Federal   Terrace  Elea. 
1  Grant   Elea. 

1  Highland  Elea. 

2  John  Davidaoo  Elea. 
2  Lincoln  Elea. 

2  Loaa  Viata  Elea. 

2  Steffan  Manor  Elea. 

2  FrarAlin  Jr.   High 

2  Solano  Jr.   High 

Sonoaa 

County  Superintendent 


Location 


Coda  *  School  Waaw 


Llat  of  Schoola  Determined  to  have  High  Concentration,  of  Student,  from  Loif-Income  F*""!"     J 
For  national  Defen..  Student  Loan  and  Natlon.1  Direct  Student  Loan  CancelUtlon  Benefit,  for  the  1978-79  and  1979-80  School  Year. 
Locetlon  Code  *  School  Heme  Lo<=«tt<>"      Code  *  School  Name 


Annapolif  Country 

Pacific   Chriatian 

Acadcay 

DeForeaC  Haailton  Sch. 

County  Youth  Caap 

Children'*  Houae  Child 

Dcv.    Inc. 

Children'*  Work*hop 

Croei-Cultural  Child 

Dev.    DC   Ctr. 

CSCS  Children'*   Ctr. 

El   Veraoo  Preachool 

Healdaburg  Children'* 

Ctr. 

Luther  (urbank  Chil- 

dren'*  Ctr. 

Hark  We*C  Elea. 

Milti-Culcural  Child 

Dev.   Ctr. 

Hyachool  E.C.E.    Inc. 

Petalua4  Children'*   Ctr 

Poppy  Creek   School 

Scba*topol  Children'* 

Ctr. 

3 

Sonoaa  Children'*  Ctr. 

Aaaly  Union  High 

)    Laguna  High 
lellaviie  Union  Elea. 

I     Bcllcvue  Elea. 

1  Kawana  Elea. 

Cloverdale  Unified 

3         Ikiaalacon  High 

2  Jefferson  Elea. 

Forcatville  Union  Elea. 

2  Fore* tvi lie  Elea. 

Ceyeerville  Unified  « 


Geyeerville  Educ. 
Ceyeerville   Priaary 


Cuerneville  Elea. 


Guernevilt*  Elea. 


Healdahurg  Union  Elea. 


St.   John*   Parochial 
Fitch  Hountain  Elea. 


Sonoiu    (cont'd) 

Heeldeburg  Uaioa  ligli 

2         Healdaburg  Jr.  High 

1  Hindaor  Jr.  ligk 

■oricon  Elea. 

2  Horicon  tlea. 
Nonte  lio  Union  Elea. 

1  Noote  lio  Elea. 

Nontgoaery   Elea. 

I  Nontgoaery  Ilea. 

Petaluaa  City  Elea. 

3  It.   Vincent 

3    Howard  and  Union 
t    Valley  Viata  (lea.  ' 

Peteluma  Joint  Union  High 

3    (1  Caaiao  High 
3    San  Antonio  High 

■eaervation  (lea. 

2  leaervetioa  Ilea, 
loaelaad  Elea. 


Stanialaua 

County  Supt, 
3 


loaelaad  Elea. 
Sheppard  Elea. 


Saate  toaa  Elea. 

2  Irook   Hill  Elea. 

I  Burbenk   Elea. 

1  Doyle   Park   Elea. 

2  Lincoln  Elea. 
2  Honroe  Elea. 

2  Steele   Lane  (lea. 

Santa  loaa  High,   City  of 

3  St.   loae  (lea. 
3         lidgiwey  High 

Sonou  Valley  Unified 

3         Ague   Calient*  (^nti 

at  ion  High 
3         Hoon  Valley 
3  St.    Franci* 

1  Henna  Boy*   Center 

2  Flowery   (lea. 

Hindeor  Union  Elea.  '* 

1  Sterr  Elea. 

2  Windeor  (lea. 
Wright  Elea. 

2         J.   X.   Hileon  (lea. 

2  Wright  Ilea. 

Stani*l«u* 

County   Superintendent 

1  I.   toe*  Clark  Home 

3  Ceree   Day  Care  Ctr. 
3  Downey   HS  Parent   4 

Infant  Ctr. 


r 


ircnt*d> 
Franklin  Children'*  Ctr. 
Fred  C.   Beyer  Children'* 

Ctr. 
Hugh*4^  Day  Care  Ctr. 
Orville  Wright  Children' a 

Ctr. 
Patteraon  Day  Care  Ctr.     | 
Fattcreon  Day  Care  Ctr.     ^ 
Robertaon  Id.  Children'. 

Ctr. 
Weetley  Dey  Care  Ctr. 

Weatley  Infant  Care  Ctr. 
Weatley   Infant  Care  Ctr. 


Cerea  Unified 

3  Argua  High 

3  St.  Stanialaua 

2  Don  Pedro  Elea. 

2  Walter  White  Elea. 

2  Weatport   (lea. 

Hughaon  Union  High 

Billy  Joe  Dickena  Higli 

Kcye*  Union  Elea. 

1  Faith  Hoae  Teen  Ranch 

2  Keyea  Elea. 

Node* to  City  Ilea. 

3  Centrel  Cetholic 
3         St.  Staniilau* 

2         Bret  Harte  Elea. 

1  Frenklin  (lea. 

2  John  Muir  (lea. 

1  Mark  Twein  Inter. 

2  Jaaea  Mara  hall  Elea. 
1         Orville  Wright  (lea. 

1  Robertaon  Road  Elea. 

2  Shackelford  Elea. 

1  Waahittgton  Elea. 

Nodeato  City  High 

3  .  Frontier  High 

2  Nodeato  High 

Oakdele  Joint  Union  High 

3  Eaat  Stanialaua  High 
3         Pioneer  High 

Perediae'  Elea. 

1  Perediae  Elea. 
Petteraon  Jt.   Unified 

2  Harney  Elea. 
Stenialaua  Union  Elea. 

2         Joeephine  Chryaler 

Turlock  Jr.  Ilea. 


r 


Creoe 
Oaborn  Elea. 


Stanialaua  (cont'd) 

Turlock  Jt.  Union  High 

3    Roaelawn  High 

3    Sacred  Heart  (lea. 

2  Roaelawn  High 

Sutter 

County  Superintendent 

3  Live  Oak  Child  Care  Ctr. 
3         Richland  Hou.ioi  Ctr. 

f  3         Tube  City  School*  Chil- 

dren'. Ctr. 

Tuba  City  Unified 

3  Continuation  High 

3  Wilaon  Continuation  High 

3  St.   I.idore'a 

1  Bridge  Street  (lea. 

2  Perk  Ave.  Elea. 

Teheaa 

(kninty  Superintendent 

1  Curti*  I.  Wetter 

Juvenile  Hall 

3  Alturaa  State  Preachool 
3         Indian  Valley  Stete 

Preachool 
3         Red  Bluff  State  Pre- 
achool 
3         Seliabury  High  School 
'  Children'*  Ctr. 

3         Weetwood  Stete  Pre- 
school 

Teheaa  County  Cooperative 

3         Mercy  High 

(^rning  Union  High 

3         Centennial  Contiouetion 
High 

2  Richfield  Cont. 

Plua  Velley  (lea. 

2         Flua  Valley  Ilea. 
Red   Bluff  Union  High 


A 


Seliabury  High 
Sacred  Heart 


Trinitjf 

Burnt  Ranch  (lea. 

1  Crover  Ladd  Elea. 
Douglaa  City  Elea. 

2  Douglaa  City  Ilea, 
■ayfock  Valley  Udioa  Ilea. 

1    Wildwood  Ilea. 

Tulare 

County  Superinteadaot 

3  Bayly'a  Child  Cere  Ctr. 

3         Cutler  Child  Care  Ctr.  «»  1 
3         Cutler  Child  Care  Ctr.#   2 


*  Code   1   -  Schools  dealgnated   for  both  National  Defenae  and  Netlonal   Direct  Student   Loan  cancellation  beneflta 
Code  2  -  School*  designated   tor  National   Defense  Student   Loan  cancellation  benefits  only 
Code   3  -  Schools  designated   for  National   Direct   Student   Loan  cancelletlon  benefit*  only 
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*  Cj^m   1  -  Schools  de*lpiated  for  both  Hatlonal  Defenae  and  Hatlonal  Direct  Student  Loan  cancellation  befeflta 
Code  2  -  Schoola  dealgnated  for  National  Defense  Student  Loan  cancellation  beneflta  only 
Code  3  -  School,  de.lgnated  for  National  Direct  Student  Loan  cancellation  beneflta  only 
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Utt  of  Schools  Datcrwined  to  hav*  High  Concantratloiui  of  Student!  froa  Uw-Incoae  Paalllcs 
For  national  Dafww  Btudant  Loan  «nd  Matlonal  Plract  Student   Loan  Cancellation  Banafltt    for  the   1978-79  apd   1979-60  School  Ycara 


Location 


Code  *     School 


Location 


Code  *    School 


Liat  of  School*  Determined  to  have  High  Concentration*  of  Students   from  Low-Income  Famillea 
For  National  Defenae  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Bcfeflte   for  the  1978-79  and  1979-80  School  Year* 
Location  Code  *     School  Name Location Code  *     School  Name 


lulare 

County  Supt.    (cont'd) 

3  Dinuba  Child  Care  Ctr.  fH 
3  Diouba  Child  Care  Ctr.  4a 
3         Carliaart  Child  Care 

Ctr.#  1 
3         KarliMrt   Child  Car* 

Ctr. HI   2 
3         Linaell  cnild  Care  Ctr.4l 
3         Lionel  1  Child  Care  Ctr.M* 
3         North  Viaalia  Childcare 

Ctr.  #1 


North  Viaalia  Childcare 
Ctr.  #2 


3  Oroai  Child  Care  Ctr.  i» 
3  Oroai^ild  Car*  Ctr.  4* 
3         Portarvill*  Child  Car* 

Ctr. 
3         Fortanrille  Child  Care 

Ctr.i*   1 
3         Porterville  Childrea'a 

Ctr.#  2 
3  Sequoia  lofaoc  Ctr. 
3  Tulare  Child  Car*  Ctr.^ 
3  Tular*  Child  Car*  Ctr.  «r 
3  Tul*  Child  Car*  Ctr.  # 
3  Tul*  Child  Car*  Ctr.  « 
3  WoodUk*  Child  Car*  Ctr.  «#  1 
3  Wood  lake  Child  Car*  Ctr.4»  2 
3         Hoodvill*  After-School 

Car* 
3         Woodvill*  Child  Care 

Ctr.#    1 
3         MoodvilU  Child  Care 

Ctr.#    2 
3         Hoodville  Infaat  Day 

Care  Ctr. 

Alleoaworth  Ilea. 

1  AlUaewerth  Ilea. 
Alpaugh  Unified 

2  Alpeugh  Ilea. 
Alta  Viata  Ilea. 

2         Alta  Viata  Ilea. 
Cutler  Oroei  Jt.  Daifiad 


Cutler  (lea. 
Elaoote 
Pa  la 
Tat  tea 
Sierra 
Lore 11  High 


Diaaba  Ilea. 


Jef  feraoa  Elea. 
Hilaoa  Ilea. 


Diaaha  Joint  Uaioa  High 
3         Nagaolia  Nigh 

Ducor  Daioa  Ilea. 

2  Due or  Uaioa  Ilea. 


Tulare   (cont'd) 

larliaart   Ilea. 

2  larliaart  Ilea, 
beter  Uaioa  High 

3  Kaweah  High 
Paraar* villa  Ilea. 


I^orge  L.  Saowden 
J.  I.  Neater  Ilea. 


Kiag*  liver  Union  Ilea. 

2  Kings  River  Ilea. 
Lindsay  Unified  '  , 

3  Crov*  High 

2         J*ff*r*oa  Ll*a. 
2         Haahiagtioa  Ilea. 

Nonaoa  Sultaoa  Jr.  Okioa 

2         Nonaon-Sultaota  Elea. 

Palo  Verde  Uaioa  Ilea. 

2         Palo  Verde  Ilea. 

Pis  ley  Union  Ilea. 

2  PiaUy  Ilea. 
Plceaant  View  Elea. 

1         Pleaaaac  Viav  Ilea. 
Porterville  Cooperative  Project 

3  St.  Aaoe'a 
Porterville  Ilea. 

1         John  J.   Doyle  Elea. 

1  Oliv*  Str*et  Ilea. 

2  Roche  Ilea. 

2  Vaodalia  Ilea. 

2  U«*t  Putnaa  Ilea. 

2  Pioneer  later. 

Porterville  Union  Nigh 

3  Citrw*  High 

2         Pert*r»ilU  Nigh 
tichgrov*  Ilea. 

2  Richgrove  Ilea. 
Stoaa  Corral  Ilea. 

1  Stoae  Corral  Ilea. 
Strathaore  Uaioa  Nigh 

3  Itrathaara  Coatiouatioa 

High 

2  Strathaore  DiaCrict 

Ttalara  City  Ilea. 


lulare 

Tulnru   City  Kli-r  .    t<r:t*(; 

1  Rooaevelt  Ilea. 

2  Wilaon  Elea. '' 

Ttelare  Union  High 

3  Valley  High 

2         Tulane  High 

2         Tulare  Western  High 

Visalla  Uaifiad 


3 

Sequoia  High 

1 

Rowley  Elea. 

1 

Fairview  Elea. 

1 

Goshen  Elea. 

1 

Highland  Elea. 

1 

Houston  Elea. 

2 

Ivsnhoe  Elea. 

2 

Linwood  Elea. 

2 

Hineral  King  E'lea. 

1 

Union  Elea. 

2 

Washington  Elea. 

2 

VsUcy  Oak  later. 

Wood  lake 

Union  Elea. 

2 

WoodUke  Inter. 

2 

Fraocia  J.   White  L 

HoodUke 

Union  High 

3 

Wood  lake  Continuation 

High 

Tuoluan* 

County  Superiateadaat 

1         Roys  Ranch 
Departaent  of  Correct  ion* 

1  Sierre  Coaaervation  Ctr. 

Sonora  Union  High 

3         Sonora  (^ntiauatioa 
High-Baretta 

Suaoarville  Elea.  ; 

2  Suaaerville  Elea. 

Veatura 

County  Superintendent 


2         Alice  C.  Ihlcahy  Ilea. 
1         Lincoln  Ilea. 

__^____ 1    Map  I*  ll*a. 

*  Code  1  -  Schools  designated  for  both  National  Defense  snd  National  Direct  Student  Loan  cancellatlnn  lw.n«flr. 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellatloa  beoeflta  poly 


Frank  A.  Colston  CnN/A 

Marguerite  NcBride 

School 

Caaarillo  Haadstart/8t 

Preschool 

Colonia  Headstsrt/8t. 

Preschool 

Hucneae  Headstsrt/8t. 

Preschool 

Migrant  Child  Dev. 

Moorpark  Headstart/St. 

Preschool 

Ocean  View  Children' a 

Ctr. 

Ojai  Heads  tart/St. 

Praachool 

Pint  Day  Care  Ctr. 

V»nf  iir« 

County  Supt.    (cont'd) 

3         Santa  Paula  #2  Head- 

-start/St.  Preschool 
3         Santa  Paula  CC,   Thille 

School 
3         Santa  Paula  Headstart/ 

St.  Preschool 
3         Siai  Headstart/St. 

Preschool 
3         South  Oxnard  Headstart/ 

St.   Preschool 
3         Ventura  Ave.  Headstart/ 

St.  Praachool 

Departaent  of  Youth  Authority 


1 


Ventura  Sohool 


(V>nejo  Valley  Unified 

3    Cone  jo  Vailey  High 
2    (^oejo  Elea. 

Hueneae  Elea. 

1  Art  Hay cox  Elea. 

2  Fred  Williaas  Elea. 
2         Hueneae  Elea. 

Ocean  View  Elea. 

2         Mar  Vista  Elea. 

Ojai  Oirified 


3 

Qtaparral  (^ntinuatio 

3 

St.  Thoaas  Aquinas 

Onard 

Elea. 

3 

Our  Lady  of  (;uadalupe 

2 

Curreo  Elea. 

2 

Driffill  Elea. 

2 

Ela  Street  Elea. 

2 

Haydock  Elea.        ^ 

2 

John  C.  Fraaont  Elea. 

1 

Juanita  Elea. 

2 

Kaasls  Elea. 

2 

NcKiona  Elea. 

Omard  Union  High 


2 
3 
3 

Rio  Elea. 

2 
2 


(%ennel   Islands  High 
Frontier  High 
Santa  Clara  High 


El  Rio  Elea. 
Rio  Real  Elea. 


Santa  Paula  Elea. 

3  Asseably  of  Cod  Church 

3  (Siristisn  Day  School 

2  Barbara  Webster  Elea. 

2  Grace  S.  Thille  Elea. 

2  McKevett  Elea. 


Santa  Paula  Union  High 

3         Renaissance  High 


*  r^.   1    -  Srhnnl.  de«lgnated   for  both  National  Defense  and  National   Direct  Student  Loan  cancellation  benefit* 
Code  2  -  Schools  designated   for  National  Defense  Student  Loan  cancellation  benefits  onl^ 
Code  3  -  Schools  desigaated  for  National  Direct  Student  Loan  cancellation  benefits  oalx 
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Llat  of  Schoola  Oetenalned  to  have  High  Concentrattonn  of  Students  froa  Lowlncoae  Faallies 
For  National  Defense  Student  Loan  and  national  Direct  Student  Loan  Cnnccllatlon  Bcncflta  for  the  1978-79  and  1979-80  School  Teara 


Location 


Code  •     School  Baiae 


Location 


Code  *  Scltool  Na 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incoaie  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts  for  the  1978-79  and  1979-60  School 
Location Code  *  School  Name Location  Code  *  School  Vmm ; 


Years 


Ventura  (cont'd) 

Siai  Valley  Uoifiad 

3  Apollo  High 
3  Gemini  High 
3         St.  tos«  of  Lima 

Ventura  Uaifiad 

3         Har  Vista  Coatinuation 

and  Opportunity 
2         Aroas   Elea> 
.1         Avenue  Elca. 

1  B.   f.   Foatcr  Blcm. 
J,                     1         Hill  Blcm. 

2  Oak  View  Elea. 
2  Picrpont   Elea. 

2  Sheridan  Way  Elaa. 

2  Uashiagtoh  Elaa. 

2  Will  logers  Elea. 

1  DeAasa  Jr.  High 


Ya 

lo  (cont'd) 

Vaahiagtoa  Uaifiad 

3 

3 
2 
1 
1 
2 
X 

Holy  Cross 
Yolo  High 
Washingtoa  High 
Alyca  Hocaan  Blca. 
BlUiorn  VilUge  Bl 
Evergreen  Elea. 
Uaatfiald  VilUge 

WoodUod 

Jt.   Onifiad 

^ 

3 
3 
2 

WoodUnd  Comauaicy 
Holy  losary 
Laugenour  Elea. 

ADAMS  COUNTY 

Thornton/Nor thglenn 

CoBBercc  City 


Tuba 


Xolo 


J' 


County  Superintendent 

3         Broderick  Christian  Ctr. 
3         Davis  Children's  Ctr. 
3         Davis  Bat.  Day  Care 

Frograa 
3         Discovery  Freschool  t 

Child  Care  Ctr. 
3         Haahiagton  Children's 

Ctr. 
3         Tolano  Parent  Childrea'a 

Ctr. 

Bavia  Jt.  Unified 

3         King  (Martin  Luther) 

Continuation  High 
3         Davis  Senior  High 
2         Valley  Oak  Elea. 

Baparto  Unified 


Baparto  Elea. 
Esparto  High 


County  Superintendent 

1  Harry  P.I.  Carden  Sch. 
\        3         Firat  Hath.  Ouirdi 

■       3         Linda  Elea. 

3         Seventh  Day  Adventist 
Church 

Caaptonvillc  Elaa. 

2  CaaptonvilU  Blea. 
Narysville  Jt.   Uaifiad 

3  W.  T.  Ellis  High 
3         Hotre  Daae 

2  H.  T.  Ellis  Higb 

2  Alicia  Inter. 

2  Yuba  Cardeaa   Inter. 

1  Cedar  Lane  Elea. 

1  Dobbins  Elea. 

1  Ella  Blea. 

1  Linda  Blea. 

2  Mary  Covillaud  Elea. 

1  Olivehurat  Blea. 

2  Walter  Kynoch   Elea. 

Hteatlaod  Union  High 

3  Mieatland  Continuation 


Brighton 


Bennett 

Strasburg 

Westainster 


ALAMOSA  COUNTY 
Alaaoaa 


Moaca 

ARAPAHOE  COUNTY 
Sheridan 


Cherry  Creek 

Deer  Trail 

Aurora 

ARCHULETA  COUNTY 
Pagoaa  Springe 

BACA  COUNTY 
Walah 

Vilaa 


Cawfo 

BflfT  COUNTY 
Laa  Animas 


BOULDER  COUNTY 
Longaont 


2  Federal  Beighta  El 

2  Thornton  El 

2  Alaup  El 

2  Adaas  City  JH 

2  Adaas  City  HS 

2  Dupont  El 

2  Monaco  El 

2  Ctntral  El 

2  Rose  Hill  El 

2  AHKuapliun  Schuul 

1  Walter  L.  Vlkan  JH 

2  N.  Brighton  JH 
2  Northeast  El 

1  South  El 

1  North  El 

1  Kraft  Croup  Home  Inst 

I  Bennett  El 

1  Strasburg  El 

2  J  Hodgkins  JH 

2  Skyline  Vista  El 

2  Tennyson  Knolls  El 

2  Claude  E.  Rousch  El 

2  Clara  E.  Metz  El 

2  Berkeley  Gardena  El 

1  Baker  El 

1  Harria  Park  El 


1 
1 
1 
1 

1 
1 

1 
1 
1 
1 

1 
2 
2 
2 
2 
'2 


Longaont  (cont'd) 


Boulder 


\' 


CHAFFEE  COUNTY 
Buena  Viata 
Salida 

CHEYENNE  COUNTY 
Kit  Caraon 

Arapahoe 


CONEJOS  COUNTY 
La  Jara 


\ 


Sanford 


Antonito 


2 
1 

1 
1 
1 
1 
1 

AUaosa  HS 

Alaaoaa  JH 

Evans   Int .   El 

Boyd  El 

Valley  Church  School 

Sangre  de  Cristo  HS 

Sangre  de  Criato  El 

2 

1 
1 
1 

Sheridan  HS 
Ora  Oliver  El 
Fort  Logan  El 
Sheridan  Middle 

2 
2 

North  El 
Field  El 

3 

Deer trail  HS 

COSTILLA  COUNTY 
San  Luia 

Sierra  Grande 


CROWLEY  COUNTY 
Ordway 

DELTA  COUNTY 
Delta 


Crawford  El 


Pagoaa  Springs  Middle  School 
Pagoaa  Springs  El 


Walsh  HS 
Walsh  El 
ViUs  HS 
Vilaa  El 


DENVER 
Denver 


Caapo 
Caapo 


HS 
El 


Las  Aniaas  JH 
Meaorial  El 
Coluabian  El 
St.  Marys  El 

Columbine  El 
Mead  El 
Central  El 
Spangler  El 
Northeaat  JH 
Frederick  El 


1 
1 
1 
1 
1 
1 
1 
1 
1 


>! 


Frederick  JH 

Mountain  States  Childrens  Home 

Aurora  7  El   , 
Lafayette  El 
Lincoln  El 
Columbine  El 
Nederland  El 


Inst. 


Eliorado  HeVKbts 


Inst. 


Colorado  State  Reforaatory  Inat. 


Longfellow  El 


Kit  Carson  HS 
Arapahoe  HS 
Arapahoe  El 


Centauri  HS 
Centauri  JH 
la  Jara  El 
Romeo  El 
Sanford  HS 
Sanford  El 
Antonito  HS 
Antonito  Middle 
Antonito  El 


K-6 


1   Centennial  JH 
1   Centennial  El 

Sierra  Grande  HS 
Sierra  Grade  El 


Crowley  El 
Crowley  JH 


1  Cedaredge  El 

1  Gtratt   Mesa  El 

1  Delta  jH 

1  Paonia  Primary  El 

1  Crawford  El 

1  HotchklssEl 

1  Lincoln  El\ 

1  St.  Michael  School 

Wyman  El 

1  Fairview  El 

1  Moore  El 

1  Ebert  El 

1  Goldrick  El 

1'  McKinley  El 

1  Sherman  El 

1  Steele  El 

1  Remington  El 

1  Elyrla  El 

1  Bouldvard  El 

1  Valdez  El 

1  Gilpin  El 

1  Whittier  El 

1  Del  Pueblo  El 

1  Crofton  El 

1  Greenlee  El 

1  Mitchell  El 

2  East  HS 

t  John  F.  Kennedy  HS 

2  Manual  HS 

2  North  HS  ' 

2  Best  HS 


*  Coda  1 


Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefita 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefita  onl^' 
Coda  3  -  Schools  designated  for  National  Direct  Student  Loan  eanciellation  benefits  only 


^^\) 
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Llat  of  Schools  Detemloed  to  have  High  Concentrstlons  of  Students  froai  Low-Incos«  Faallles 
For  national  Defense  Student  Loan  «nd  national  Direct  Student  Loan  Cancellstlon  Benefits  for  the  1978-79  «nd  1979-80  School  Tesrs 
Location Code  *  School  Naae  Location  Code  *  School  NasK 


Denver  (cont 

'd) 

Cole  JH 

Security  (cont'd 

■  2 

Sproul  Jr.  HS 

Kcpner  JH 

Janitell  Jr.  HS 

Merrill  JH 

Nataon  Jr.  HS 

Horace  Mann  JH 

1 

North  El 

Baker  JH 

Fountain 

Lorraine  El 

Lake  JH 

Fountain  Mesa  El 

Skinner  JH 

V 

FreedOB's  Trail  El 

Grant  JH 

Fountain  Jr.  HS 

' 

Morey  JH 

Carson  Jr.  HS 

Rlshel  JH 

Colorado  Sprgs. 

Lowell  El 

Vestwood  El 

Washington  Fl 

Ellis  El 

Helen  Hunt  El 

Edison  El 

Bristol  El 

-J 

Saith  El 

Ivywild  El 

. 

College  View  El 

Adaas  El 

Cowell  El 

Garfield  El 

Ashley  El 

Hola«s  Jr.  ns 

Coluabine  El 

West  Jr.  HS 

Nunroe  El 

South  Jr.  HS 

Ea|leCon  El 

- 

Lincoln  El 

BarnuB  El 

Taylor  El       V^ 

Valverde  El 

- 

Franklin  Fl 

Lincoln  El 

Whittier  El 

. 

Harrington  El 

Buena  Vista  El 

Centennial  El 

ColiHbia  El 

Saedley  El 

Midland  El 

Force  El 

Roosevelt  Fl 

Schenck  El 

Sacred  Heart  El 

Cust  El 

La  Case  Oontcnta 

Z  ^ 

Ewrson  El 

, 

Coluablan  El 

Manitou  Sprgs. 

Brockhurst  Boys  Ranch 

Bro%m  El 

^ 

Tray lor  El 

Falcon 

Evans  El 

(hteltenhaa  El 

Bryant  Webster  El        ^ 

Ruah 

Miaaii  HS 

' 

Wyatt  El 
Asbury  El 
Pairaont  El 

FREMONT  cowmr 

MlaiU  El 

Colfax  El 

Canon  City 

Harrison  Fl 

Garden  Place  Fl 

■* 

Washington  El 

Annunciation  School 

Florence 

FresDnt  El 

Central  Catholic  HS 

St.  Joseph  GS 

GARFIELD  COUNTY 

St.  Francis  De  Sales  El 

Rifle 

Esau  Lewis  El 

Sacred  Heart  School 

Maw  Castle  CI 

'  1 

Clayton  Colleqe  for  Boys 

Ht.  St.  Vincents  Hoae 

HUERFANO  COUNTY 

Colorado  Christian  Vcm» 

Halsenburq 

Gardner  Fl 

Denver  Childrens  Hcae 

Biily  Griffith  Hoaa  for  Boys 

Washington  El 
Middle  School 

Clayton  House         i 

John  Mall  HS 

John  Robert  Evans  Croup  Hoaw 

•-^•••"    ■  ^ts  A  A    ■  A*.^ 

Nillias  Funk  Group  l*o«« 

St.  Mary 'a  School 

Race  Street  Group  ^ipA^ 

Roundup  House  II      "^ 

Lakewood 

Lookout  Ntn.  School  for  Boys 

Golden  Gate  Youth  Cai^ 

DOU)RES  CtWNTY 

Dove  Creek 

Doloraa  El 

KIT  CARSON  COUm 

DOUGLAS  COUNTY 

Flagler 

Flagler  HS 

•   Castle  Rock 

Frontier  Boys  vlllaqe 

1 

Flagler  El 

EAGLE  COUMY 

, 

'        Seibart 

Hi  Plains  HS 

Eaqle 

Hlntum  Middle 

Vona 
Burlington 

Hi  Plains  El 
Burlington  El 

ELBERT  COUNTY 

Siala 
Elbert 

Roundup  Ranch  I  Inst 
Elbert  JSI 

LA  PLATA  COUNTY 
Durango 

Miller  Jr.  HS 

Elbert  (1 

SBlley  Jr.  HS 

Park  Eleiaentary 

n,  PASO  COUNTY 

\ 

River view  El 

Harrison 

Strattoti  HeadOM  El 
Chaa*>erlin  El 
Centennial  El 

• 

Mecdhasi  El 

Security 

J  A  Talbott  El 

Martin  Luther  King  Jr.  El 

t-nello  Bl 

South  El 

Widefield  Sr.  HS 

Ignacio 

Ignacio  El 
Ignacio  Jr.  HS 
lOOKio  Sr.  HS 

*  Code  1 

-  School 

s  designated  for  both  National 

Defense  and  National  Direct 

Student 

Loan  cancellation  benefits 

Code  2 

-  School 

s  designated  for  National  Dcfe 

iise  Student  Loan  cancellation 

benefl 

ts  only 

Code 

3 

-  School 

s  designated  for  National  Direct  Student  Loan  cancellation 

benefit 

s  only 

List  of 
Student 

COLORADO 

s  from 
ts  for 
Code  * 

For  National  Defense 

Schools  Determined  to  have  High  Concentrations  of  Student 
Loan  and  National  Direct  Student  Loan  Cancellation  Bene_fl 

Low-Incoae  Faallles 
the  1978-79  and  1979-80  School  Years 
School  Naae 

Location 

LXMHek  cowry 

Ft.  Collins 

Code  * 
2 

School  Haa« Locai-ion •    _ 

MOaCAN  COU.mf  tconf 
Lincoln  Jr.  HS                       Wiggins 

1 

1 

Wiggins  El 
Wiggins  HS 

2 

Taveili  El 

1 

Wiggins  Jr.  HS 

2 

Eyestone  El                              

2 

1 

Irish  El                              "TKKO  COUNTY 
Harris  El                          La  Junta 

2 
2 

La  Junta  Jr.  HS 
La  Junta  Sr.  KS 

» 

1 

Dunn  El 

West  El 

1 

Fullana  El 

Coluablan  El 

, 

2 

Tioiath  El 

East  Six  Center  El 

" 

2 

Lasher  Jr.  HS 

Colorado  Boys  Ranch 

2 

St-  Jo-'Ph                          Borky  Ford 

Lincoln  El 

LAS  ANfMAS  COUNTY 

Washington  FJ 

prinldad 

1 

Trinidad  Sr.  HS 

Rocky  Ford  Sr.  HS 

1 

Park  Street  El 

Jefferson  Jr.  HS 

1 

Trinidad  Dr.  HS 

Uberty  El 

1 

Eckhart  El                          Mansanola 

Manzanola  Sr.  HS 

1 

East  Street  El 

Manzanola  Jr.  KS 

1 

Rice  El 

Manzanola  El 

1 
1 

Mount  Cansel                            ^^ 
Holy  Trinity  School                  'TflSS^ 

South  Park  JR-SR  tIS 

Weston 

1 
1 

Weston  El                             ' 

Prlaero  HS                             PHILLIPS  COUNTY 

South  Park  El 

Hoehne 

1 
1 
1 

Hoehne  Sr.  HS                          ^^^ 

Hoehne  Jr.  HS 

Hoehne  El                            PROWERS  COUNTY 

2 

Holyoke  El 

Agullar 

1 

Agullar  El                           Granada 

1 

Granada  HS 

1 

Agullar  JR-SR  HS 

1 

Granada  El 

Branson 

1 

Branson  El                           Laaar 

1 

Lanar  JHS 

Kia 

1 

rla  HS 

1 

Lincoln  Fl 

1 

Kia  El                                           *>"y 

1 
1 

Shanner  F.1 
Holly  JR-SR  HS 

LINCOLN  COUNTY 

PUEBLO  cblMY 

Genoa 

3 

Genoa  HS                             _  ^,  „,^ 
Genoa  El                           ""^^^  '^"J' 

1 

Eastwood  El 

3 

1 

George  Spann  El                 y 

2 

Thatcher  El                 /^ 

Arriba 

3 

Arriba  KS 

1 

Washington  El              /^ 

1 

Arriba  El 

1 

Irving  El               y^^ 

LOGAN  COUNTY 

"   ■ 

1 

Lake  View  El         ^^ 

Sterling 

2 

Stevens  El 

1 

Fountrin  El      y^ 

2 

Sexson  El                               * 

2 

Hyde  Park  El 

1 

Caat>bell  El 

1 

Bradford  El 

m 

2 

Coluablan  El 

MESA  COUNTY 

- 

2 

Park  View  El 

Grand  Junction 

2 

Clifton  El 

1 

Fulton  Heighta  El 

2 

Scenic  El 

1 

Besseser  El 

2 

Colvasbus  El 

2 

Centennial  Sr.  HS 

•1 

Coluabine  El 

2 

East  4  Yr.  HS 

2 

Fruita  El 

2 

Central  Sr.  Hi! 

2 

Holy  Faally 

2 

Keating  Middle  School 

MONTEZUMA  COUNTY 

2 

Freed  Middle  School 

Cortex 

2 

2 

Montezvssa  Crts  Sr.  HS 
Cortez  Jr.  HS 

2 
1 

Cqpfin  Middle  School 

Jaaes  H.  Rislcy  Middle  School 

2 
1 

1 

Keaper  El 
Mesa  El' 

Manaugh  El                          P"*!"  ""•! 

1 

1 

Minnequa  El 

Central  Grade  School 

2 
1 

Avondale  El 

El  Pueblo  Boys  Ranch 

Mancoa 

1 

Mancoa  Bl                               RIO  GRANDE  COUNTY 

1 

Mancoa  Sr.  HS                        Del  Norte 

2 

Del  Norte  nS 

3 

Mancos  Jr.  KS 

1 
1 

Del  Norte  Middle 
onderwood  El 

MONTROSE  COUNTY 

Monte  Vist« 

1 

Monte  Vista  JR-SR  HS 

Naturita 

2 

Naturita  Jr.  BS 

1 

Monte  Vista  El 

2 

Nucla  El                            Sargent 

2 

Sargent  El 

MORGAN  COUNTY 

SAGUACHE  OXINTY 

Bruah 

2 

Thoa(>son  El                            Saguache 

3 

Mountain  Valley  El 

2 

Central  El                          Moffat 

1 

Moffat  JR-SR  HS 

Ft.  Morgan 

2 

Colwiblne  El 

1 

Moffat  El 

2 

Baker  El                            Center 

2 

Center  HS 

2 

Fort  Morgan  Jr.  BS 

2 

Center  JHS 

2 

Green  Acres  El 

1 

Center  El 

Weldona 

3 

3 

Neldon  Valley  Middle  School             SAM  MIGUEL  COUNTY 
WeUon  Valley  El                       Norwood 

1 

Norwood  El 

3 

Weldon  Valley  Sr.  HS                  Egnar 

1 

1 

Egnar  El 
Egnar  JH 

*  Code  1  - 

Schools  di-t'e^fd  for  both  National  Defense  and  National  Direct 

Student 

Loan  cancellation  benefits 

Code  2  - 

5..).^i.  ^..l^nated  for  National  Defense  Student  Loan  cancellation 

benefits  only 

Code  3  - 

g^hiT->-  -i-.ien-i-ed  for  National  Direct  Student  Loan  cancellation 

benefit 

8  only 
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For  Itotlomil  Defemc 


List  of  Schools  Detemlncd  to  hava 
Student  Uxo  «i>d  national  Direct  St 


High  Concent  rat  ionii  of  Students  ttom  Low-Incoise  FaalUes 

udcnt  Loen  CencelUtlon  Benefits  for  the  1978-79  sad  1979-80  School  Yesrs 


For  tUtlonal  Defense 


List  of 
Student 


Schools  Determined  to  have  High  Concentrations  of  Students 
Loan  and  national  Direct  Student  Loan  Cancellation  Benefit 


Location 


Code  •  School 


Location 


Code  *  School  Waae 


Locat ion 


Code  *  School  Naa 


Location 


froai  Low-Incoae  Faaillles 
8  for  the   1978-79  and  1979-80  School  Years 
Code  *     School  Na»e _^ 


SEDGWICK  COUNTY 

Julesburg 
TELLU  CCHMTY 
Cripple  Crc*k 

Moodland  Park 
HASHINGTCW  COUKTY 
Akron  '' 

S 

Otis 

MCU)  COUNTY 
Gil crest 


2    Julesburg  El 


icu)  cotunr 
Cr«>«l'-y 


(cont'd) 


EAST  HAKTFORD 


Baton 

Windsor 
Johnstown 


1 
1 
3 


1 
1 

2 
1 
2 
1 
3 
2 

1 

2 

2 

2 

1 

1 

1 

2 


Cripple  Creek  JR-Sf)  KS 
Cripple  Creek  El 
Moodland  Park  tl 

Akron  El  -  • 

Otia  El 

Otis  (kidivided  MS 

Plattevllle  El 

Gilcrest  El 

Valley  Sr.  US 

South  Valley  Middle  School 

Eaten  El 

Hudson  El 

Prospect  Valley  El 

Park  El 

Tozer  El 

Vindsor  Middle  School 

Let  ford  El 

MilliVen  Middle  School 

Hilliken  El 

Roosevelt  ns 


Kersey 


Fort  lAipton 


Ault 


Crover 


2 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
3 
1 
1 
2 
2 
1 
1 
1 
1 
3 
1 
3 


Heath  Jr.  RS 
Greeley  Central  HS 
Centennial  El 
Fast  HeK>rial  El  . 
Jefferson  El 
Madison  El 
Billie  Martines 
Chappelow  Middle  School 
Franklin  Middle  School 
John  Evans  Jr.  KS 
Greeley  Catholic  School 
Trinity  Lutheran  School 
Daysprinq  Christian  School 
Our  House 

Platte  Valley  JR-SR  HS 
Plattaf  Valley  11 
Fort  LUDton  Inter 

Leo  Ifci.^utl.Tr  El 
Fort  Lupton  IS 
Hiqhland  Middle 
Hunn  El 
Ault  Bl 
Crover  El 


EAST  HAVEN 


EliFlELD 


EAST  WINDSOR 


CRISUOLD 


CROTON 


COWWiXTlCUT 


/ 


List  of  Schools  Deteralned  to  have  High  Concentrations  of  Students  fro*  Low-Incoae  Faallles 
For  Matton«l  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


HAMDEN 


HARTFORD 


Location 


Code  *  School  Wasie 


Location 


Code  •  School  Ms 


AMSONLA 


fllANFOitU 


BRIDGEPORT 


) 

i^rkln  El. 

Llncoln-HSyes  Middle 

Nolan     El. 

Peck   El. 

Willis     Middle 

Anaonia  High 

Stony  Creek  El. 

Barnua  El. 

Basslck     HS. 

Beardsley     El. 

Blackhan     tliddle 

Black      Rock 

Bryant   EI, 

Central  HS, 

Coluabus   El. 

Cross     El. 

East   Side     Middle 

Edison  El. 

Franklin  El, 

Garfield   El. 

Hale  El. 

Hall   El. 

Hallen  El. 

Harding  High 

Holy   Rosary 

Hooker      EI. 

Howe     El. 

Johnson     El. 

Longfellow     El. 

liadison     EI, 

Maplewood      El. 

•IcKlnley     El. 

.lewfield      El. 

2 

Read     Middle 

1 

Roosevelt      El. 

■» 

Sacred  Heart/St.   Anthony 

rr.    '.ifistlnc  EI, 

BRlDCcl^RT   (cont'd) 


BRISTOL 


COLCHESTER 


CROMWELL 
DAN  BURY 


El. 


DEEP   RIVER 
DERBY 


1 

Shelton  El. 

Sheridan 

Water svllle 

Webater 

Whlttler 

Wilson 

Wtnthroo     Middle 

Blnghaa 

Callen 

Edgewood 

Newrlal  Mld(le 

O'Connel 

Patterson 

St.    Stanislat s 

South  Side 

Halls  Hill      El. 

Central     Middle 

Beacon     Acadeaiy 

Children's  Hom 

Beaver   Brook     El. 

Hayes town     El, 

Mill   Ridge  El. 

Morris   St.    El. 

Park  Ave.      El, 

Roberts-Locust   El 

Rogers   Park 

Shelter   Rock  El. 

South  St..    El. 

Mt.   St.   John     El. 

Franklin     El. 

Irving     El. 

Lincoln  El. 

KILLlNCLf 


Burns Ide  El. 

Center  El, 

RockanuB  El. 

Mayberry  El. 

Nonris  El. 

Second  North  El, 

Silver  Lane  El. 

South  Cra^r      El, 

Sunset   Ridge  El, 

Willowbrook  Park 

Hoaauguln  El, 

Moore     El, 

Overbrook     El. 

Tuttle  El. 

Alcom     El , 

Barnard     El, 

Enfield     St..     El. 

Warehouse  Pt.     El, 

East  Windsor     HS. 

Crlswold     HS. 

St.  Mary     El 

Claude  Oiester     El. 

Col.   Ledyard     El. 

Croton  Heights     El. 

Eastern  Pt.     El, 

HsKlen-H.H.   Co-op 

Whitney  Hall     El. 

Barbour     El . 

B.    Brown-Escuellta  Bilingual 

Batcbelder     El. 

Bulkely     HS. 

Burna     El, 

Burr  El, 

Cath.    of   St.    Joseph 

Chlldrens'   Village 

Clark  E.1. 

Ct.   Cailldren-Youth  Services 

Ct.   Dept.   of  Corrections 

Dwlght     El. 

Fisher  El. 

Fox     El , 

Fox     Middle 

Hartford  RS, 

Hooker  El. 

King  Middle 

Kennelly  El. 

Klnsella  £1. 

McDonough     El. 

Naylor     El. 

Parkvllle  Cosmunlty  El.   . 

Quirk  Middle 

Rawson     El , 

Sand  Everywhere     El, 

St.   Anne     El. 

St.   Augustine     El, 

S.S.   Cyril  &  Methodius     El, 

St.   Justin 

St.   Peter     El. 

Siapson-Usverly     El. 

TWaln     El. 

Vine     El. 

Weaver     HS, 

Webater     El. 

West  Middle     El. 

Wish     El. 

Goodyear     El, 

St.   .Tar.en     ".l. 

KILLINCLY  (cont'd) 


MA14C1IESTER 


MERlPEd 


MIDDLETOim 


MILFORO 


MO:,TVILLE 


NAUCATUCK 


NEW  BRITAIN 


OEW  HAVEN 


2 
2 

2 
2 
2 
2 
2 

2 
1 
2 
2 
2 
2 
2 
2 
2 

2 
2 
2 
2 
2 
2 
1 
2 
2 


Klllingly  Memorial 
Killlngly  HS. 

N.  Hale  El, 
Robertson  El, 
Verplanck  El , 
Washington  El, 
Benuet  Jr.,  HS, 

Lincoln  Middle. 
John  Barry  El. 
C.  Pulaski  El. 
I.  Putnam  El, 
R.  Sherman  El, 
J.  Trumbull  El, 
Jefferson  Middle 
Malloney  HS, 
Piatt  US, 

Blelefleld  Kl, 
Farm  Hill  Ei, 
Lawrence 
Macdonough  El , 
Moody  El, 
Snow  EI . 
Stlllman  Fl. 
Wesley  El, 
Wilson  Middle 

Kelgwln  Middle 

Fort  Trumbull  El, 
Kay  Ave  El. 
St.  Gabriel  El, 
Seabreeze  El, 
Simon  Lake  El. 


Palmer  Memorial   £1. 
Uncasvllle   El, 


Andrew  Ave. 
*«-"«?ool^' 


El, 


Hop 

Burrltt   El, 
Chamberlain 
DlLoretto   El, 
Gaffney  El, 
Jefferson   El. 
Lincoln  El. 
Mary  Immaculate  JHS, 
New  Britain  HS, 
Northend   El. 
Pulaski  HS. 
Roosevelt  Middle 
St.  Ann   JHS. 
Slade  Middle 
Saalley  El, 
Smith  El, 
Vance  El, 
Washington  El. 

Baldwin  El, 
Barnard  El, 
Beecher  El,     • 
Betsy  Ross   Middle 
Bishop  Woods   El, 
Brennan  El , 
Cheever  El , 
Clinton  El, 
Conte  El,  ' 
Conte  Middle 
Coltmbus   El, 
Davis  El, 
Day  El. 
Dwlght  El , 
East  Rock  El, 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Dl 
Code  2  -  Schbols  designated  for  National  Defen»e  Student  I.oan  cancel  1 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancel  la 


rect  Student  Loan  cancellation  benefits 
atlon  benefits  only 
tion  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code   3  -  School^  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Location 


t   of  School!  Deteralned  to  have  High 
udent  Loan  and  Hatlonal  Direct  Student 


Code  *  School  Kame 


HtM   HAVEN  (cont'd) 


:1EU  LOHDON 


NORUALK 


.40RWIC;; 


•'LAI.IFIELD 


POSTLAMB 


PUTHAM 


Concentratlona  of  Student!  froa  Low-IncoiM  Faalllea 
Loan  Cancellation  Bcneftta  for  the  1978-79  and  1979-60  School  Yaara 


Location 


Code  *  School  Ha 


Llat  of  Schools  Deteralned  to  have  High  Concentrations  of  Students  froa  Low-Income  Faallles 
For  national  Defense  Student  Loan  and  Hatlonal  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Ma»e Location Code  *  School  Mane 


Zatt   lock  aidddlc 

Falrhaven  Middle 

Grant  El, 

Hill  Central   El, 

Hlllhouse  HS, 

Jepson  El , 

Maberly  El, 

Ivy  El, 

Martin  L.  King   El. 

Lee    HS, 

Lincoln-Basset t    El, 

N.  Hala   El. 

N.  Hale   Middle 

Prince  El, 

Qulnnipac  CI. 

Jackie  Robinson    Middle 

Sacred  Heart    El, 

Scranton   El, 

Sheridan   Middle 

Sheraan   El . 

St.  Martin  De  Porres   El. 

St.  Mary  Grade 

St.  Michael   El. 

St.  Peter   El, 

St.  Rose  El. 

St.  Stanislaus   El. 

Strong  El , 

Troup/Trowbridge   Middle 

Truaan  El . 

Welch-Welch     Annra 

West  Hills  El.  I 

Winchester  Jl .  | 

Wilbur  Cross  HS . 

Woodward  El . 

Edgerton  El  , 
Harbor  El . 
Jennings  SI , 
Naaeaug   El , 
New  London  JHS , 
New  London  HS , 
Wlnthrop  El  , 

Brooksldc   El  . 
B.Franklin   Middle 
B.  HcMahon  :iS. 
Coluabus  El, 
Coaeninity   HS  , 
Fitch  El, 
Jefferson  £1, 
Kendall 
riasrath  El, 
"larvin  Tl  . 
iathan  i-.ly/Annex 
Naranake 

Bishop    El, 

Broad    El,  . 

Bi»ickln«h«B   CI, 

Elizabeth  St.   El, 

Greenville  El, 

Kelly  JHS, 

Haaon  El, 

Saith   El, 

Teachers'  Meaorial  El, 

Uncaa   El , 

Vetrans'  Meaorial  El, 

Wequonnoc   El , 


SALEM 
SHELTO.I 

SOUTHINGTOM 
STA.MFORD 


STRATFORD 

STONINGTON 
TORRI.JCTON 

VE1U.'0.4 


VOLUHTOWN 
WALLINGFORD 

UATERBURY 


Moosup  El, 

Plainfield  Graiur   &  Me 

Plainfield  Central 

Central  El, 

Putnaa  El. 


}rial 


\ 


WEST  HARTtPRP 


Salt 


El, 


WEST  HAVEN 


Coaaodore  Hull 

El, 

Ferry  El , 

Lafayette  El, 

Central   El, 

Cloonan  El , 

Uavenport  Ridge  El. 

Dolan  Middle 

Franklin  El, 

Hart  El. 

Murphy   El , 

Newf icld  El , 

Northeast  El, 

Rippowan  El , 

Riverbank  El , 

Rogers  El  , 

Roxbury  El , 

Ryle  El, 

Sprlngdale  El , 

Stark  El, 

Stillaeadow  El 

Toquaa   El , 

Turn  of  River 

Middle 

Wcstover  El, 

Wlllard  El. 

2  ^ 

Birdseye  El. 

Franklin  El, 

Honespot  El, 

N.  Center  El, 

North  tl. 

South  El, 

Southeast  El, 

Hestaore  El, 

Center  Rd.  El, 

Maple  El, 

Northeast  El, 

Skinner  Rd  El, 

«. 

Sykes  Meaorial 

El. 

Vernon  Center  Middle 

2 

Voluntown  El, 

Bailey  Middle 
Carrlgan  Hiddla 
First  Ave.   El. 
Forest  El, 
Ciannottl  Middle 
Haley  El, 
Nolloy  El. 
Pagels  El, 
Savin  Rock  El, 
Stiles  El, 
Thoapson  El , 
Washington  El, 
West  Haven  HS, 


WESTPORT 

2 

Assuaption  El , 

WINCHESTER 

Hinsdale  El. 
St.  Anthony  El, 
Green  Woods  El, 

WINDHAM 

Kraaer  Middle 
Natchaug  El, 
Sweeney  El , 
Wlndhaa  HS, 

WINDSOR 

? 

Wolcott  El. 

DELAWARE 


List  of  Schools  Deteralned  to  have  High  Concentrations  of  Students  froa  Low-Incoae  Families 
Fpr  National  Defense  Student  Loan  and  National  Direct  Student  .x>an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Code  *  School  llaae Location Code  *  School  Namii 


Location 


APPOQUINININK 
CAESM  RODNEY 


V 


CAPE  HENLOPEN 
CAPITAL 

DE  LA  MARR 

JUVENILE  CORRECTIONS 
INDIAN  RIVER  . 


Reading    (Middle) 
Silver  Lake  (Elenentary) 

Caesar  Rodney  (High) 
Caesar  Rodney  (JHS) 
Frear  (Eleaentary) 
Star  Hill  (Elowntary) 
Stokes  (Elewntary) 
SlMpson  (Eleaentary) 


NEWARK 


NEW  CASTLE-GUNNING 
BEDFORD 


BHttlnghaa  (Elewntary) 

Central  (Middle) 

East  Dover  (Eleaentary) 

South  Dover  (Elementary) 


SEAFORD 


SMYRNA 


2  Beach  El, 

2  Earley  El, 

2  Stevens  El, 

2  Whittelsey  El. 

1  Croft/Naloney  El, 

2  Crosby  HS, 
1  Driggs  El, 

1  Duggan  El , 

2  East  Faras  El, 
2  Gilaartin  El, 

2  Kennedy  HS , 

2  Kingsbury  El, 

'  '  Herrlaan  El, 

i  St.  Margaret's 

1  Sacred   Heart/Berkely 
i  ^Slocua     El, 

-  Osprague  El, 

2  Wallace  Middle 

1  Ualsh/Hendriken 

1  Washington  El, 

I  Webster  El , 

i  Wilby 

1  Wilson  El, 

Webster  Hill  El, 


LAKE  FOREST 


LAUREL 


MILFORO 


ColtQTck  (Elewntary) 
Dc  La  Uarr  (High) 
Dunlelth  (Elewntary) 
Elsenberg  (Middle) 
Rose  Hill  (ElewnUry) 


WILMINGTON 


Ferris  School  for  Boys 
S^irma  Correctional  Center 

East  Mlllsboro  (Elewntary) 
Frankford  (Elewntary) 
Georgetown  (Elenentary) 
Lord  BaltlHore  (Elewntary) 
Selbyvllle  (Middle) 
Shown  (Elewntary) 


Chlpmn  (JHS) 
East  (Elewntary) 
Lake  Forest  (High) 
North  (ElewnUry) 
«      South  (ElewnUry) 

Laurel  (High) 
Laurel  (Middle) 
Northmst  (Elewntary) 

Banneker  (Elewntary) 


1  Iipact  Centers 

2  Leasure  (Elewntary) 


2  Carrie  Downle  (Elewntary) 

1  Manor  Park  (Elewntary) 

2  Central  (Elewntary) 

2  /red  Douglass  (Intennedlate) 

2  /Vest  (Elewntary)  ^ 

2  Seaford  (JHS) 

2  Clayton  (Elewntary) 

2  Early  Childhood  Education  Center 

1  North  (Elewntary) 

2  Snyma  (Elewntary) 
2  Saiyma  (Middle) 


1         Bancroft  (Middle) 

1         Bayard(Mlddle) 

1         Bumett(Mlddle) 

1         Cool  Spring  (Elewntary) 

Drew  -  Pyle  (Elewntary) 

Elbert  -  Palwr  (Elewntary) 

George  Gray  (Elewntary) 

Harlan  (Elewntary) 

Lore  (Elewntary) 

Martin  Luther  Kino  (Elewntary) 

P.S,  duPont  (High) 

Shortndge  (Elewntary 

Stubbs  (Elewntary) 

Warner  (Middle) 

wmiains  (Elewntary) 

Wllmrngton  (High) 


y 


HOODBRIDGE 


Bridgevllle  (Elewntary) 
Greenwood  (Elewntary) 
Woodbrldge  (JHS) 


Mllford  (High) 
Mil  ford  (Middle) 
Morris/West  (El 
Ross  (Elewntary) 


tary) 


— ■ • — --» wc.^i  ti^Riruim - z     webater  Hill   El 

^*  \'  1''^°°]'   ^••isnated  for  both  Hatlonal  Defense  and  National  Direct  Student  Loan  cancellatloi  S^ifuT 

Code  2  -  Schools  designated  for  National  Defense  Studei^TLoan  c.nceTuII^  benefits  only  °"'""°"  «*»•*"• 

Cod.  3  -  .Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  o^  " 
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*  Coda  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Coda  2  -  Schools  designated  for  National  De fense  Student  Loan  cancellation  benefits  only 
3  -  Schools  designated  foe  National  Direct  Student  Loan  cancellation  benefits  only 


^ 
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NOTICES 


DXSTIlCr  Of  COLUt«lA 


NOTICES 


_g,fiUjUL 


List  of  Schools  Deteralned  to  have  High  ConcentraClons  of  Student* 
For  national  Pefcn«e  Student  Loan  and  national  Direct  Student  Loan  CancelUtloo  B«n«flt 


Location 


Code  *  School 


Location 


froa  LoH-Incoae  Paalllea 
a  for  the  1978-79  and  1979-80  School  Yeara 
Code  *  School 


Llat  of 

For  National  Defenae  Student 

Location Code  * 


Schoola  Detenalned  to  have  High  Coocentratlona  of  Students  f 
Loan  and  Batlonal  Direct  Student  loan   Cancellation  Benefits 
School 


Waahlngtoo, 

Uaahlagtoa, 

Washington, 

Waahlngtoo,  D.C. 

Waablngcon,  D.C. 

WaahlngtoB, 

tteahlngton. 

Washing ton, 

Waahlngtoo, 

Washington, 

Haahlngton, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Waahlngton, 


D.C. 
D.C. 
D.C. 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C, 
D.C. 
D.C. 


Waahlngton, 

Waahlngton, 

Washington, 

Waahlngtoo, 

Waahlngton, 

Washington, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Washington, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Washington, 

Washington, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Washington, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Waahlngton, 

Washington, 

Washington, 

Waahlngton, 

Washington, 

Waahlngton, 

Waahlngtoo, 

Washington, 

Washington, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Washington, 

Washington, 

Washington, 

Waskiagtoo, 

Washington, 

Washing too, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngton, 

Washington, 

Waahlngton, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


D.C. 
D.C. 
D.C. 


Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


t  Caator  HS 


Alton  EL 
tmUoa  tL 

crofc  BL     s 

JBS 
■araard  EL 
Boll  Caroar  Daveli 
Biraey  EL 
Blow  EL 
BoMO  EL 
Bitnme  JHS 
Bruce-Monroe  EL 
Bryaa  EL 

Burdick  Career  Oevolopaant  Canter  HS 
Bumrllle  EL 
Cardoso  HS 
Carver  EL 
Chaoberlaln  Career  Developaaot 

Canter  HS 

Clark  EL 

Cleveland  EL 

Congress  Heights  EL 

Cook,  J.r.  EL 

Cooka,  H.D.  EL 

Davis  EL 

Douglass  JHS 

Draper  EL 

Draw  EL 

Eaatem  HS 

Ellington  School  of  the  Arts  IS 

Baarjr  EL 

Evans  JUS 

Fletcher- Johnson  EL-JHS 

Francis  JHS 

Friendship  EL-JHS 

Cage-Eckington  EL 

Garfield  EL 

Camet-Pattaraon  JHS 

Garrisoo  EL 

Cibba  EL 

Ciddlags  EL 

Coding  EL 

Creen  EL  * 

Haallton  JBS 

Barria  EL 

Barriaon  EL 

Hart  JHS 

Bendlay  EL 

Hine  JHS 

Holy  Coafortar  1-8 

Holy  Haaa  1-8 

Holy  Badaaaar  1-8 

Houston  EL 

Jefferson  JBS 

Johnaon  JBS 

Eanilworth  BL 

Katchaa  EL 

Kigali  EL 

Kingaaan  BL 

Kraaar  JHS 

Xaangdon  EL 

Langlay  JBS 

Langatoo-Slatar  EL 

Lanos  BL 

Lawia  EL 

Lincoln  JHS 

Lovojoy  EL 

Ludlow-Taylor  EL 

Itolcola  X  EL 

Maury  EL 

McCognay  EL 

Nerritt  EL 

Meyer  EL 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


Washingtoa, 

Washing too, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Washington, 

Waahlngtoo, 

Washington, 

Washington,  D.C. 

Waahlngton,   D.C. 

Washington, 

Washington, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngton, 

Waahlngton,  D.C. 

Waahlngtoo,  D.C. 

Waahlngtoo, 

Washington, 

Washington, 

Waahlngton, 

Washington, 

Washington, 

Washington, 

Waahlngton, 

Waahlngton, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngton, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngton, 

Washington, 

Waahlngtoo, 

Waahlngton, 

Waahlngton, 

Waahlngtoo, 

Waahlngtoo, 

Waahlngton, 

Washington, 

Waahlngtoo, 


C. 

C. 

C. 

C. 

C. 

C. 

C. 

C. 

C. 

X. 

C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


WMhlngtoa,  D.C. 

Washington,  D.C. 
Waahlngton,  D.C. 
Waahlngtoo,  D.C. 
Waahlngton,  D.C. 
Washington,  D.C. 
Washington,  D.C. 
Waahlngton,  D.C. 
Washington,  D.C. 
Washington,  D.C. 
Washington,  D.C. 

Lortoo,  Virginia 

(D.C.  Dept. 
of  Corrections) 

Occoquan,  Virginia 

(D.C.  Dept. 
of  Corrections) 


3 

1 

1 

1 

1 

1 

3 

3 

1 

1 

3 

3 

3 

1 

3 

3 

1 

1 

3 

1 

1 

1 

3 

1 

1 

1 

1 

1 

3 

1 

1 

3 

3 

3 

3 

1 

1 

1 

1 

1 

1 

3 

1 

1 

1 

1 

1 

1 

3 


1 

1 

1 

* 

I 

1 

1 

3 

3 

3 


NUler  JHS 

Miner  EL 

Montgoaery  BL 

Motao  EL 

■alia  EL 

llcbola  Avenue  IL 

■oyea  EL 

Orr  EL 

Our  Lady  of  FarpaCoal  Halp  1-8 

Our  Lady  of  (^l•an  of  Peace  1-8  fl 

Oyater  EL 

Fark  View  EL 

Fattaraoo  EL  J 

Fayoe  EL  ^ 

Fenmrth  EL 

Fbalpa  Caraar  Davalopaant  Canter  HS 

Fli^MT  EL  Cantsr  HS 

Isodall  Career  Developaent  Center  HS 

Bayaond  EL         Canter  HS 

ta«i,  Maria  EL 

Richardson  IX 

Boper  JBS 

Ross  EL 

Saint  Martin  E-8  | 

Sts.  Faul  and  Auguatlaa  E-S 

Savoy  EL 

Saaton  EL 

Shadd  EL 

Shaad  EL 

Shaw  JHS  > 

11— ins  EL 

Slaoo  EL 

Slowa  EL 

Saotbers  EL 

Stsatoo  EL 

Stuart  JBS 

Syphas  IL 

TarroU,  M.C.  EL 

Torrall,  R.B.  JHS 

EL 
EL 

Tmasdall  IL 
Tuboaa  EL 
Tumor  EL 
Tyler  EL 
Vsn  Hess  EL 
Walkar-Jonea  EL 
Waahlngton  Highland  EL 
Waahlngton,  M.H.  Career  Developaent 

Canter  HS 
Washington  irban  Laague  Street 

Acadaay  HS 
Watklos  EL 
Weather lasa  EL 
Webb  EL 
Wheatley  EL 
Wllkinaon  EL 
Wllaon  EI^ 

a  ZL 

C.C.  JBS 
H.D.   IS  ' 
TooBg  BL 


Alachua 


Ba)«cr 


Bay 


Bradford 


Brevard 


Winston 


Broward 


3      Tooth  Center  #1  BS 


Touth  Canter  #2  RS 


1  A.L.   Melbane  Middle 

t  Alachua  El 

1  Archer  Connuinity 

1  Duval  E) 

3  Hawthorne  High 

1  High  Springs  El 

1  Howard  W.  Bishop  Middle 

1  Idylwild  El 

3  J.J.  Finley  El 

1  Lake  Forest  El 

1  Lincoln  Middle 

3  Majorie  K.  Rawlings  El 

3  Metcalfe  El 

1  Newberry  El 

1  Hewberry  High 

1  Prairie  View  El 

3  Santa  Fe  High 

1  Shell  El 

3  Spring  Hill  Middle 

1  Sunshine  (18  Mo.  -  5  Years) 

1  Waldo  Community 

3  Hestwood  Middle 

1  Williams  El 


Bakey  County  Middle 
Macclenny  El 
Westside  El 

Cedar  Grove  El 

Cherry  Street  El 

Cove  El 

Hi  land  Park  El 

Hutchinson  Beach  El 

Lucille  Moore  El 

Millville  El 

Oak  Grove  TMR  Center 

Oakland  Terrace  El 

Rosenwald  Junior  High* 

Springfield  El 

St.    Andrew  El 

Waller   El 

West  Bay  El 

Bradford  Middle 
Booker   El 
Hampton   El 
Lawtey  El 
Southside    El 
Starke    El 

Brevard  Correctional 

■^        Institution 
Brevard  Start  Center 
Cambridge   El 
Pairglen  El 
Gardendale  El 
Mlms   El 
Pineda  El 
Poinsett  Middle 
Riverview  El 
Roy  Allen  El 
Saturn  El 

Apollo  Middle 
Attucks  El 
Balr  Middle 
Bennett  El 
Boyd  H.    Anderson  HS 
Broadview  El 
Broward  Estates  El 
Carver  Ranches  El 
Castle   Hill   El 
Charles   Drew  El 


Location 

Broward  (cont'd) 


Cod 


s  designated   for  both  National   Defense  and  National   Direct  Student   Loan  cancellation  benefits 
s  designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
s  designated   for  National  Direct  Student  Loen  cancellation  benefits  only 


Code  1  -  Schoo 
Code  2  -  Schoo 
Coda  3  -  Schoo 


14277 


Low-lncoae  Faallles 

the  1978-79  and  1979-80  School  Years 


*  School  H« 


N 


Colbert  El 
Collins  El 
Cresthaven  El 
Croissant  Park  El 
Crystal  Lake  Middle 
Cypress  El. 
Dania  El 
Davie  El 

Deerfield  Beach  El 
Deerfield  Beach  Middle 
Deerfield  Park  El 
Dillard  El 
Dillard  HS 
Driftwood  El, 
Driftwood  Middle 
East  Side  El 
Edgewood  El 
Ely  HS 

Everglades  Middle 
Fl^uningo  El 

Hallandale  El         ^ 
Hallandale  Middle 
Hollywood  Central  El 
Hollywood  Park  El 
Hortt  El 
Lake  Forest  El 
Larkdale  El 

Lauderdale  Lakes  Middle 
Lauderdale  Manors  El 
Lauderhill  Middle 
tauderhill-Paul  Turner  El 
Little  Schoolhouse  Day  Care 

Center 
■  Lloyd  Estates  El 
Margate  Middle 
Mary  M.  Bethune  El 
McNicol  Middle 
Meadowbrook  El 
Melrose  Park  Center 
Miramar  El 
New  River  Middle 
Norcrest  El 

North  Andrews  Gardens  El 
North  Fork  El 
North  Side  El 
Oakland  Park  El 
Oakridge  El 
Olsen  Middle  School 
Orange-Brook  El 
Palmview  El 
Park  Ridge  El 
Parkway  Middle 
Pompano  Beach  El 
Pompano  Beach  Middle 
Rickards  Middle 
Riverland  El 
Robert  C.  Markham  El 
Rock  Island  El 
Rogers  Traditional  School 
Middle 
Royal  Palm  El 
Sabal  Palm  El 
Sanders  Park  El 
Sheridan  Park  El 
South  Side  Center 
Stephen  Foster  El 
Sunland  Park  El 
Sunrise  rtiddle 
Sunset  El 
Tedder  El 
Watkins  El 
West  Hollywood  El 
Kestwood  Heights  El 
Wilton  Manors  El 
Wlngate  Oaks  Center 


Cocomit  Creek  HS ^ . 

.  A..ip^^A   for  both  National  Defense  and  Hatlonal  Direct  Student  Loan  cancellation  befeflts 
s  designated  for  National  Defense  Student  Loan  cancellation  benefits  onli 
s  designated  for  National  Direct  Student  Loan  cancellation  benefits  onljr 
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NOTICES 


■^LOItlDA 


NOTICES 


FLOillDA 


14279 


Ll 


Tot  Itotlonal  Defengc  S 


Location 


t   of  School!   Oeteralned   to  have  High   Concentrations  of  Students 
udent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 


Code  *     School   NaK 


Calhoun 


Charlotte 


Citrus 


Clay 


Collier 


Columbia 


Location 


Code  *     School  Na 


Dade 


t 

1 


Blountstown  El 
Blountstown  Junior 
Carr  El 


Benjamin  J.  Baker  El 
Sallie  Jones  El 


Crystal  River  El 
Crystal  River  Middle 
Crystal  River  Primary 
Floral  City  El 
Hernando  El 
Homosassa  El 
Inverness  Middle 
Inverness  Primary 


Charles  E.  Bennett  El 
Green  Cove  Springs  .Middle 

Avalon  El 

BethUne  El 

Everglades  El 

Highlands  El 

Immokalee  HS 

Lake  Trafford  El 

Pinecrest  Early  Childhood 

-..  •  Center 

Shadowlawn  El 

Tommie  Barfield  El 


Columbia  HS 
Eastside  El 
Five  Points  El 
Fort  White  El 
Kindergarten  Center 
Lake  City  Junior 
Melrose  El 
Niblack  El 
Summers  El 

A.  L.  Lewis  El 

Ada  Merritt  Junior 

Allapattah  ri 

Allapattah  Junior 

Amelia  Farhart  El 

American  H"^ 

Areola    Lake   El  r- 

Aubiirndnlc    Fl  ' 

Avocado  El 

Bel-Airc  El 

Benjamin  FranMin  El 

Bcthune  El 

Booker  T.  Washington  Junior 

Brentwood  El 

Broadmoor  El 

Brownsville  Junior 

Buena  Vista  El 

Bunche  Park  El 

Campbell  Driv^  El 

Campbell  Drive  Junior 

Caribbean  El 

Carol  City  El 

Carol    City   Junior  , 

Charles    R.    Drew   El 

Charles   R.    Drew  Middle 

Citrus   Grove   Fl 

Citrus    Grove   Junior 

Coconut   Grove   El 

Comstock    El 

Coral    Way   El 

Crestview   El 

Dade    El 

Douglas    Fl 


DMda   (cont'd) 


*  £«*^  ^   -  Schools  designated   for  both  Hatlooal   Defense  and  Hatlonal   Direct  Student  Loan  cancellation  benefits 
2   -  Schools  designated    for   National    Defense   Student   Loan  cancellation  bene 
)  -  Schools  designated   for  National   Direct   Student   Loan  cancellation  bcnef 


roa  Low-Inco«e   FaallIeK 

for  the   1978-79  and  1979-80  School 


List  of 
For  National  Defenae  Student 


Years 


Location 


Code  *     School 


Schools  Determined  to  have  High  Concentrations  of  Students  from  1^-^°^°"/""^^^".  ..  .  .  „„,  „.,_, 
Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts   for  the   1978-79  and   1979-80  School  Years 

~      Location Code  *     School  Name 


Dunb=ir  Fl 

EWF  Stirrup  Sr.  El 

Earlington  Heights  El 

Edison  Park  El 

Flamingo  El 

Floral  Hcigbts  El 

Florii'a  City  El 

Frances  S.  Tucker  El 

Fulford  El 

G.  W.  Carver  Junior 

Cladeview  El 

Glenn  H.  Curtjss  Fl 

Golden  Glades  El 

Goulds  El 

Henry  H.  Filer  Junior 

Hialeah  El 

Hialcah  Junior 

Holmes  El 

Homestead  Junior 

Horace  Mann  Junior 

Ida  M.  Fisher  Junior 

J.  W.  Johnson  El 

James  II.  Bricht  El 

Kclsey  I..  Pharr  El 

Kensington  Park  El 

Kinloch  Park  El 

Lake  Stevens  El 

La' e  Stevens  Junior 

Lakcview.  El 

Landow  Yeshiva  Center 

Leisure  City  El 

Lcrov  D.  Fienberg  Fl 

Liberty  City  El 

Li  1  lie  C.  Evans  El 

Little  River  El 

Lorah  Park  El 

Ludlam  El 

Madison  Junior 

Mae  M.  Walters  El 

Marian  Center  Services 

for  D.  H,   6  n.R. ,  Inc. 

'lartin   Luther   King   El 

Mays  Junior 

Melrose  El 

Merrick  El 

Miami  Edison  Middle 

Miami  Edison  SH 

Miami  Gardens  El 

Miami  Northwestern  SM 

Miami  Park  El 

Miami  Southridge  SH 

Miami  Springs  Junior 

Miramar  El 

Morningside  El 

Myrtle  Grove  El 

Naranja  El 

Nathan  B.  Young  El 

Neva  King  Cooper  Fl 

North  Carol  City  Fl 

North  County  El 

North  Dade  Children's  Center 

North  Dade  Junior 

North  Glade  El 

J^orth  Hialeah  El 

North  Twin  Lakes  El 

Olinda  El 

Olymnia  Heights  El 

Opa-Locka  El 

Orchard  Villa  El 

Parkview  El 

Parkway   .Junior 

Phyllis   Wheatley   El 

Pine   Villa    El 

Poinciana    Park    El 

Primary    School    C   El 

R.    R.    Moton   El 


D»de   (cont'd) 


DeSoto 


Duv^ 


\ 


*  Code  1  -  Schoola 
Code  2  -  Schoola 
Code   y  -  Schools 


1  Rainbow  Park   El 

3  Redland   El 

1  Redland  Junior 

3  Redondo  El 

1  Richmond  El 

3  Richmond  Heights  Junior 

1  Riverside  El 

1  Robert  E.  Lee  Junior 

1  Saint  Francix  Xavier  El 

1  St.  Monica  Catholic  School 

1  Santa  Clara  El 

3  Scott  Lake  El 

1  Seminole  El 

1  Shadowlawn  El 

1  Shenandoah  El 

3  Shenandoah  Junior 

1  Skyway  El 

1  South  Beach  El 

1  South  Hialeah  El 

3  South  Miami  El 

3  South  Miami  Heights  El 

1  Southside  El 

3  Sylvania  Heights  El 

1  T.  R.  E.  Lee  Center 

3  The  Seventh  Day  Advent ist 

3  Twin  Lakes  El 

1  Van  E.  Blanton  El 

1  Nest  Dunbar  El 

1  West  Homestead  El 

1  West  Little  River 

1  Westview  El 

1  Westview  Junior 

1  DeSoto  Correctional 

Institution 

1  DeSoto  Middle 

1  DeSoto  Start  Center 

1  Ft.  Ogden  School 

1  Memorial  Grammar  School 

1  Nocatee  El 

1  West  El 

1  Cross  City  Correctional 

Institutlem 

3  Dixie  County  HS 

1  James  M.  Anderson  El 

1  Old  Town  El 

1  Alden  Road  Exceptional 

1  Alternative 

1  Annie  R.  Morgan  El 

3  Arlington  El 

3  Arlington  Heights  El 

3  Atlantic  Beach  El 

1  Bayview  El 

1  Biltmore  El 

1  Brentwood  El 

3  Brookview  El 

1  Carter  C.  Woodson  El 

3  Cedar  Hills  El 

1  Central  Riverside  El 

1  Corinne  Scott  El 

1  Daniel  Memorial 

1  Dinsmore  El 

3  Englewood  El 

3  Eugene  J.  Butler  Seventh 
,.  .    Cr*de  Center 

1  Forest  Hilfs  El 

1  Garden  City  El 

1  George  Washington  Carver  El 

1  Grand  Park  Exceptional  Child 

3  Greenfield  El 

1  Gregory  Drive  El 

1  Harbor  View 

3  Hendricks  Avenue  Fl 

1  Henry  F.  Kite  El 

1  _tiighiands  El 


Duwl  (cont'd) 


3 

3 

1 

3 

3 

3 

1 

1 

3 

1 

1 

3 

1 

3 

3 

3 

1 

1 

1 

3 

1 

3 

1 

3 

3 

1 

1 

1 

1 

1 
1 
1 
3 
1 
1 
1 
1 
1 
1 

1 
1 
1 
1 
3 
1 
1 
1 
1 
1 
1 
1 
1 
1 
3 
1 
1 
1 
1 
3 
1 
I 
3 
3 
1 
1 
3 
1 
1 
3 
1 
1 
3 
1 


Highlands  Junior 
Hyde  Grave  El 
Hyde  Park  El 
J.  E.  B.  Stuart  Junior 
Jacksonville  Beach  El 
Jacksonville  Heights  Fl 
James  Weldon  Johnson  Middle 
Jean  Ribault  SH 
Jefferson  Davis  Junior 
John  E.  Ford  Career  Ed. 
John  Gorrie  Junio 
John  N.  C.  Stockton  El 
Joseph  Finegan  Fl 
Joseph  Stilwcll  Junior 

Justina  Road  El 

Kings  Trail  El 

Kirb^-Smith  Junior 

Lackawanna  El 

Lake  Fores:  El 

Lake  Lucini  El 

Lola  M.  Culver  El 

Lone  Star 

Long  Branc  i  El 

Lorctto  El 

Louis  S.  Sheffield  El 

Love  Grove  El 

Mamie  Agnes  Jones  El 

Mary  McLeod  Bethune  El 

Matthew  W.  Gilbert  7th  Grade 

Mayport  El 
Woncrief  El 
Morse  Avenue  El 
Normandy  El 
Northwestern  Junior 
Norwood  El 
Oak  Hill  El 
OceanKay  El 

Oceanway  Seventh  Grade  Center 
Palm  Avenue  Exceptional  Child 

Center 

t>axon  Junior 

Paxon  SH 

Pickett  El 

Pine  Estates  El 

Pine  Forest  El 

Pinedale  El 

R.  V.  Daniels  El 

Ramona  El 

Reynolds  Lane  El 

Ribault  Junior 

Richard  L.  Brown  Fl 

Rufus  E.  Payne  El 

Ruth  N.  Upson  El 

S.  A.  Hull  El 

San  Jo»e  El 

San  Mateo  El 

Sherwood  Forest  Fl 

Smart  Pope  Livingston  El 

Southside  Estates  El   - 

Southside  Junior 

Spring  Park  El 

Stanton  SH 

Stonewall  Jackson  El 

Susie  E.  Tolbert  Middle    • 

Thomas  Jefferson  Fl 

Timucuan  El 

Venetia  El 

West  Jacksonville  El 

West  Riverside  El 

Wcsconnctt  El 

Whitehouse  El 

William  M.  Raines  High 

Windy  Hill  El 

Woodland  Acres  El 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
dealgnated  for  National  Defense  Student  Loan  cancellation  benefits  only 
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NOTICfS 


NOTICES 


FLORIDA 


14281 


Location 


Fscambia 


Llat  of  Schools  Deterained  to  have  High  ConcanCratlona  of  Studenta   froa  Low-Incoac  Paalllea 
D«fenae  Student   Loan  and  tUtlonal  Dlract  Studant   Loan  Cancallatloo  Baneflta   for   th«    1978-79  and   1979-66  School  Taara 
Coda  •     School  llaae Location Coda  *     School 


Fl.iglcr 
Frnnkl in 

CadsJcn 


Cilc h  r  i  s  t 


Clnde 


Gulf 


•  Code 
Code 
Code 


1  -  Schoo 

2  -  Schoo 

3  -  Schoo 


Llet  ofXchoola  Dctenined  to  have  High  Concentratlona  of  Studenta  fro«  Uw-Incoae  Faallles 
For  Wational  Dcfenae  Student  L^n  and  national  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Teara. 
Location Code  *     School  Ha» Location Code  *     School  ■ 


A. A.    Dixon   El 

A.M.    Dcvaughn   F"l 

A.V.  Clubbs  MiJiUe 

Allie  Yniestra  HI 

Annie  E.  McMillan  El 

Bratt  El  6  Middle 

Brentwood  Middle 

Brown-Barge  El 

Brownville  El      v 

Brownville  Middle 

Byrneville  El 

C.A.  Weis  El 

Century  El 

Century  Senior  Hijth 

Cerebral  Palsy  Center 

E.D.  Beggs  Vocational  S  Career 

Ernest  Kard  El,  JHS  6  SHS 

Escambia  County  Association 

for  Retarded  Citizens 

George  S.  Hallmark  El 

George  W.  Carver  Middle 

Goulding  El 

Jim  Allen  El 

J.  Lee  Pickens  Special  Ed 

School 
Judy  Andrews  Special  Ed  Center 
Long  Leaf  El 
Molino  El 
N.B.  Cook  El 
O.J.  Semmcs  El 
Oakcrest  Fl  , 

Olive  El 
P.K.  Younge  El 
Pctree  Memorial 
St.  Anthony-  St, 


(cont'd) 


Hamilton 


Hardee 


Hendry 


Hernando 


Highlands 


School 
Joseph  School 

K-8 


Spencer  B'ibbs  El 
W.A.  Blount  Middle 
Warrington  El 
Warrington  Middle 
Wedgcwood  Middle 


Bunnell  El 
Flagler-Palm  Coast  High 

Apa  lac  hi  CO  la'  tligh 
Chapman  El 
Eastpoint  Fl 

Carter-Parramore  JHS 
Chattahoochee  El 
George  W  Munroe  El 
Greensboro  El 
Greensboro  IIS 
Gretna  Fl 
Havana  El 

Havana  High  School 
Havana  Middle 
James  A.  Shanks  HS 
Quincy  Middle 
St.  Johns  El 
Stewart  Street  El 

Bell  HS 

Howell  E.  Lancaster 
Center  Youth  Development 
Trenton  HS 


Hillsborough 


Moore  Haven  Fl 
Moore  Haven  JH 


Highland  View  El 
Port  St.  Joe  Fl 


SH 


1 
I 

1 
1 
1 
1 
1 
1 

1 
1 
1 
1 
1 

1 
3 
1 
1 
3 

1 
3 
3 
1 
3 
3 

1 
1 
3 
1 
3 
3 
3 


1 
1 
1 
3 
3 
3 
\ 
1 
3 
1 
1 
t 
3 
3 
3 
1 
3 
3 
1 
1 
3 
1 
1 
1 
1 
1 
1 
1 
3 
3 
3 
3 
•3 
1 
1 


Wewahitchka  Fl 
Wewahitchka  HS 

Central  Hamilton  El 

Greenwood  School 

Hani  1  ton  County  HS  Complex 

Hamil^ton  Middle 

North  Hamilton  El 

SoutI)  Hami  Iton  El 

Bowling  Green  El 
Hardee  JHS 
North  Wauchula  El 
Wauchula  HI 
Zolfo  El 

Clewiston  El 
Clewiston  HS 
Clewiston  Middle 
LaBelle  El 
LaBelle  Middle 

\ 
Brooksville  Kindergarten 
Brooksvillc  Primary 
East  side  El 

Frank  W.  Springste.id  HS 
Mitchel  L.  Black  Fl 
Westside  El 

^on  Park  HS 
Avon  Park  Middle 
Fred  Wild  El 
Lake  Placid  Fl 
Lake  Placid  Middle 
Sebring  Middle 
Noodlawn  El 


Alexander  El         r 

Anderson  El 

Ballast  Pt.  Fl 

Bay  Crest  El 

Bellamy  El 

Blake  JH 

Booker  T.  Washington  JH 

Broward  El 

Bryan  El 

Bryan  El  -  Tampa 

Burney  El 

Cahoon  El 

Chiaramonte  El 

Citrus  Park  Fl    ^ 
Clair-Mel  El 
Cleveland  El 
Cork  El 
Crestwood  El 
Cuesta  El 
DeSoto  El 
Dickenson  El 
Dover  El 
Dunbar  El 
Edison  El 
Eisenhower  JH 
Foster  El 
Framklin  JH 
Gary  El 

Geo.  Washington  JH 
Gibsonton  El 
Glover  El 
Gorrie  El 
Grady  El 
Grah.1m  El  ' 

Hillsborough  Correctional 
Inst  i tut  ion 


Hillsborou'h  (cont'd) 


1 
1 
1 
1 
3 
1 
1 

3 
3 
1 
3 
3 
1 
1 
3 
3 
3 


Holmes 


In.Uan  River 


Hillsborough  Start  Center 

Jackson  Heights  El 

Just  El 

Kenly  El 

Lanier  F.l 

Lavoy  Scliool  Ungraded 

Lee  El 

Lincoln  El 

Lockh.irt  El 

Lois  El 

Lomax  El 

Mabry  El 

MacFarlanc  Park  El 

M.Tilison  IH 

Mango  El 

Manhattan  El 

Marshall  JH 

McPonald  El 

Mendenhall  Fl 

Middleton  JH 

Mitchell  El 

Monroe  JH 

Mort  El 

Oak  Grove  JH 

Oak  Park  El 

Orange  Grove  Fl 

Palm  River  El 

Pierce  JH 

Potter  El 

Progress  Village  El 

Riverview  El 

Robinson  El 

Roosevelt  El 

Ruskin  El 

Seminole  El 

Shaw  El 

Shore  Fl 

Simmons  El 

Sligh  JH 

Springhead  El 

Sulpher  Springs  "Fl 

Tampa  Bay  Boulcvarc"  El 

Thonotosassa  El 

Tomlin  Junior 

Trapnell  El 

Turkey  Creek  Junior 

Twin  Lakes  El 

Van  Buren  Junior 

Valdc:  Center 

West  Shore  Fl 

West  Tampa  Junior 

Williams  El 

Wilson  ni 

Wilson  Junior 

Wimauma  El 

Witter  El 

Young  Junior 


BcthU'hom  HS 

Bonifav  El  • 

Hillcrcst  Special  Education    Lee 

Holmes  County  IIS 

Ponce  De  Leon  IIS 

Prosperity  El 


Citrus  ri 

Clemans  El 

Douglas  El 

Fellsmere 

Indiaxi  River  Correctional 

Osceola  El 

Rosewood  El 

Sebast  ian 


Indian  lllyer   (cont'd) 


Jackson 


Jefferson 


Lafayette 


Lake 


3  Vero  Beach  El  • 

1  Wabasso 

1  Alford  El 

1  Apalachce  Correctional 
Institution 

1  Arthur  G.  Do:ier  School 
for  Boys 

1  Cottondalc  El 

3  Cottondale  HS 

1  Districtwide  Emotionally 

Disturbed  Program 

3  Districtwide  Homcbound 
Program 

1  Frank  M.  Go 1  son  El 

1  Graccville  El 

1  Graccville  HS 

3  Grand  Ridge  HS 

1  Hope  School  Ungraded 

1  Malone  HS 

3  Ma ri anna  HS 

3  Riverside  El 

3  Sncads  El 

1  Howard  Middle 

1  Jefferson  County  El 

3  Jefferson  County  HS 

3  Lafayette  HS         "^ 

3  Altoona  El 

3   ,  Beverly  Shores  El 

1  Clermont  El 

1  Clermont   JHS 

1  Davis    i;i 

3  Eustis   ni 

3  Eustis   Heights   El 

3  Eustis   Middle 

3  Fruit  land   Park   El 

1  Grovcland   High 

3  Leesburg    Sth   and   6th   Grade, 

Fast 

3  Leesburg    Sth   and   6th  Grade, 

We-st 

3  Leesburg  .HIS 

1  Masco tte   El 

1  Midway   El 

1  Minncola   El 

3  Mt.    Dora   Middle 

3  Oak   Park   El 

1  Roscborough   El 

1  Skcen   El 

3  Tavares   El 

1  Trcadway   El 

3  Triangle   El 

1  Umatilla    El 

3  Allen   Park   El 

3  Alva   El 

T  Bayshore   El 

1  Bonita   Springs    El 

3  Caloosa   El 

1  Edgewood   El  ^V^^^ 

1  Edgewood   Handicapped      ^^ 

1  Edison   Park    El 

1  Exceptional    Child    Learning 

Center 

3  Fort  Myers   Beach   El 

1  Franklin   Park  Middle 

3  Heights   El 

1  J.    Colin   English   El 
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NOTICES 


FLORIDA 


LI 


For  national   Defense  S 


Location 


..t  of  School*  Determined  to  have  High  Concentration*  of  Student 
ludent  Loan  and  National  Direct  Student  Loan  Cancellation  Bencfl 
Code  ♦     School  Hmm  Location 


U«   (cont'd) 


I.eon 


Lew 


Libert  V 


Mndi  son 


K 


Manatee 


Marion 


■   froa  Lov-IncoM*  FaMille* 
ti   for  the  1978-79  and  1979-80  School  Yeara 
Code  *     School 


NOTICES 


FLORIDA 


Lee  Middle 
Michigan  El 
Orangewood  El 
Orange  River  El 
Pine  Island  El 
Suncoast  El 
Suncoast  Middle 
Tice  El 
Tropic  Isles  El 

Alternative  School  HS 
Bond  El 

Caroline  Brevard  El 
Chaircs  El 
Concord  El 
Tairvicv  Middle 
Frank  R.  Nims  Middle 
Crctchcn  Evcrhart 

Trainable  Center 
John  C.  Ri ley  El 
Leon  Start  Center 
Leonard  Wesson  EI 
Oak  Ridge  El 
Pine view  El 
Woodville  El 

Bronson  IIS 
Cedar  Kcv  IIS 
Chiefland  El 
Chieflnnd  IIS 
Joyce  M.  Bullock  El 
Williston  High  School 
Williston  Intermeiliate 
Yankeetown  School  El 

Bristol  El 
Hosford  El  fi  JUS 
Liberty  Countv  HS 


Greenville  HS 
Greenville  Middle 
Greenville  Primary 
Lee  Junior  HS 
Madison  HS 
Madison  Middle 
Madison  Primarv 
Pinetta  JIIS 

Bradenton  Middle 

Blackburn  El 

Duette  El 

Frances  Wakeland  El 

James  Tillman  El 

Lincoln-Memorial  K-1,  6-7 

Manatee  El 

Orange  Ridge  El 

Palmetto  El 

Palm  View  El 

Samoset  El 

Alyce  D.  »lcPhcrson  School 

Anthony  El 

Bclleview  El 

Bel leview-Santos  Upper  El 

College  Park  Primary 

Dunnellon  El 

Dunnellon  HS  . 

Dunnellon  Middle 

East  Marion  El 

Fcssendcn  El 

Florida  Correctional 

Inst  i  tut  ion 


MarlflB  (cont'd) 


Martin 


Monroe 


Nassau 


Okaloosa 


Okeechobee 


Orange 


1  Ft.  McCoy  El 

1  Howard  Middle 

1  Howard  Upper  El 

1  Lake  Weir  Middle 

1  Madison  Street  Primary 

1  Marion  County  Association  for 

Retarded  Children 

1  N.ll.  Jones  Upper  El 

1  North  Marion  High 

1  North  Marion  Middle 

3  Osceola  Middle 

J .actlLlick.-Cfll.lirr  El 

1  Sparr  El 

1  Stanton-Weirsdale  El 

3  Nyomina  Park  El 

3  Hobe  Sound  El 

1  Indiantown  Middle 

1  Julian  D.  Parker  El 

3  Murray  Middll 

3  Port  Salerno  El 

1  Narfield  El 


3  Harris  El 

1  May  Sands  District 

Exceptional  Child 

3  Truman  El 

1  Nesley  House  Community 
Center,  Inc. 

1  Ft.  Clinch  Start  Center 

3  Carver-Hill  Kindergarten 

3  Holt  El 

3  Laurel  Hill  School  K-12 

1  Northwood  El 

3  Saint  Mary  School 

1  Southside  El 


1  Florida  School  for  Boys  S 

Girls 

1  Okeechobee  El 

1  Okeechobee  JHS  ' 

I  Okeechobee  Primai^y 

I  Okeechobee  South  El 

3  Apopka  El 

3  Apopka  JHS 

1  Blankner  El 

3  Bonneville  El 

3  Catalina  El 

1  Carver  JHS 

1  Columbia  EI 

1  Cypress  Parx  F.l 

3  Dream  Lake  -l 

1  Eccleston  El 

3  Engelwood  El 

1  Fern  Creek  El 

1  Grand  Avenue  Rl 

I  Hillcrest  EI 

1  Howard  Junior 

1  Hungcrford  El 

1  Kaley  El 

y  Lake  Como  El 

5  Lockhart  El 

I  Maxey  El 

3  Memorial  Junior 

1  Oak  Hill  El 

1  Orange   Center   El 

1  Or lo  Vista   El 

3  Palmetto    El 


Llat  of  School*  Detemlned  to  have  High  Concentration*  of  Student*  fro- 
For  Hatlonal  Defen«e  Student  Loan  and  Watlonal  Direct  Student  Loan  Cancellation  Benefit*  for 

Location CttAr  *     School  Na^  Location^ 

Orange  (cont'd) 


14283 


Low-Incoae  Faallle* 

the  1978-79  and  1979-80  School  Year* 


Osceola 


Palm   Beach 


s     T 


Pasco 


Code  *     School 

1  Pine   Hills    El 

1  Pineloch   El 

3  Princeton  El 

3  Ray   El 

1  Rock   Lake   El 

3  Spring   Lake  El 

1  Tangelo   Park   El 

1  TildenviUe   El 

1  Wheatley   El 

1  Wymore   Career   Education 

.Center 

3  Zellwood   El 


3  /Beaumont    Middle 

3  Central   Avenue   El 

3  Highlands   El 

3  Mary   Bryan   El 

3  Ross  E.  Jeffries  El 

3  Thacker  Avenue  El 


3  Barton  fl 

1  Belle  Glade  El 

3  Belvedere  El 

3  Berkshire  El 

1  Canal  Point  El 

3  Carver  Middle 

3  Congress  Community  MiddlCi 

3  Delray  Beach  El 

1  East  Lake  Middle 

3  Forest  Hill  El 

1  Galaxy  El 

1  Glade  View  El 

1  Glades  Central  HS 

1  Gove  El 

3  Gulfvicw  Junior 

1  Hagcn  Road  El 

3  Highland  El 

3  John  F.  Kennedy  Junior 

1  Lake  Shore  El 

3  Lake  Shore  Middle 

3  Lake  Worth  Junior 

3  Lantana  El 

3  Lincoln  El 

3  Meadow  Park  El 

3  Military  Trail  El    ^ 

3  North  Grade  El 

1  Northboro  El 

1  Pahokee  El 

1  PahoVee  Jr/Sr  High 

1  Palmview  Fl 

3  Pine  Grove  El 

3  Roosevelt  El 

3  Roosjsyelt  Junior 

1  Rosehwald  El 

1  Roval  Palm  School 
(ECE  Center) 

1    South  Bay  El 
1     South  Grade  El 
3    Southboro  El 
1    Washington  El 
1    West  Gate  El 
1    West  Riviera  El 
3    Wynnebrook  El 


1  Cox  El 

3  Cypress  El 

1  Lacoochee  El 

3  Pasco  El 

3  Pasco  Junior 

3  St.  Joseph  El 

3  Shady  Hills  EX 


Code  *  School  II* 


Pinellas 


3 

3 

3 

1 

^ 

3 

1 

3 

1 

3 

1 

3 

1 

1 

1 

3 
3 
1 
1 
1 

1 
1 
1 
3 
1 
1 
3 
3 
3 
1 
1 
1 
1 
1 

3 
1 
3 
3 
3 
3 
1 

3 
1 

1 
1 
1 
1 
3 
3 
1 
3 
3 


3 

1 
3 
1 
1 
1 
1 
1 

1 
1 
1 
3 
1 


Azalea  Middle 
Bardmoor  El 
Bay  Vista  El 
Blanton  El 
Campbell  Pari  El 
Childs  Park  El 
Clcarview  Avenue  El 
Clearwater  Comp.  Middle 
Cross  Bayou  El 
Curtiss  Fundamental  School 
Disston  Middle 
Eisenhower  Fl 

Euclid  Kindergarten  Center 
Fairraount  Park  Fl 
Forest  Hills  Kindergarten 
Center 

Fuguitt  El 

Gulf  Beaches  El 

Gulfport  El 

Jordan  Kindergarten  Center 

Juvenile  Services  Program, 

^^  Inc. 

Lakevicw  El 
Lakewood  El 
Largo  Central  El 
Largo  Middle 
Lcalman  Av;nue  El 
Lealman  Mi  Idle 
Lynch  El 

Madeira  Be  ich  El     f 
Madeira  Beich  Middle  ' 
Meadowlawn  Middle    y 
Melrose  El  ": 

Morgan  Fif.gerald  fiddle 
Mt .  Vernon  Fl 
Nina  Harri;  Exceptional 
Student  Education  Center 
North  Shore  El 
Northward  El  -  St.  Pete 
Northwest  El 
Norwood  El 
Orange  Grove  El 
Palmetto  El 

Parkland  Exceptional  Student 
Education  Center 
Pasadena  El 

Paul  B.  Stephens  Exceptional 
Student  Education  Center 
Perkins  El 

Pinellas  Central  El 

Pinellas  Park  El 

Pinellas  Park  Middle  i 

Ponce  DcLeon  El 

Ridgecrest  El 

Rio  Vista  El 

Riviera  Middle 

Safety  Harbor  Exceptional 

Student  Education  Center 

St.  Petersburg  Exceptional 

Student   Education  Center 

Seminole  El 

Seventy-Fourth  Street^ Fl 

Shore  Acres  El 

Sixteenth  Street  Middle 

Skyview  Fl 

Southward  El 

Starkey  El 

Tarpon  Springs  Exceptional 

Student  Education  Center 

Tyrone   El 

Tyrone   Middle 

Walsingl'.am   El 

Westgatc   El 

Woodlawn   El 


*  Code  1  -  School*  designated  for  both  National  De 
Code  2  -  School*  deatgnated  for  National  Defense 
Cod*  3  -  Schools  designated   for  National   Direct 


tense  and  National   Direct  Student  Loan  cancellation  benefit* 
Student   Loan  cancullatlon  benefit*  only 
Student  Loan  cancellation  beneflta  only 


•  Coim  I  -  School*  de*lgnated  for  both  National  Defen»e  and  National  Direct  Student  Loan  cancellation  befeflta 
Code  2  -  School*  d«*lgnated  for  National  Defenae  Student  Loan  cancellation  benefit*  only 
Code   3  -  School*  deelgnated   for  National  Direct  Student  Loan  cancellation  benefit*  only 
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Ll 
For  national   Defcnae  Stm 


location 


Cod* 


Polk 


ri 


NOTICES 

FLORIDA, 

■  e 

of  School*  Oetenilnad   to  have  High  Concantratlona  of  Students   froa  Uw-Incoaa   Faallles 
ent  Loan  and  National   Direct  Studant  Loan  Cancellation  Banaflta   for   tha   1978-79  and   1979-80  School  Yaara 

«  *     School  Maaa  Location Coda  *     School  ntmt ; 

St.    Johns  1  Crookshank   El 

1  Evelyn  Hamblen   El 

I  Fullcrwood   El 

I  Hastings  El 

1  Hastings  Jr.-Sr.  High 

S  Mill  Creek  El 

3  Murray  Seventh  Grade  Center 

1  Orange  Street  Fifth  GraJc  Ctr. 

1  Webster  Sixth  C.rac'e  Center 


NOTICES 


FLORIDA 


14285 


J 


Putnam 


El 


El 


El 
■Sr. 


Alta   Vista 

Altiiras    ri 

Auburndale  Central 

Auburndale  Junior 

Auburndale  Middle 

Babson  Park  El 

Bartow  El 

Bartow  Junior 

Bartow  Middle 

Bethune  El 

Bethune  Middle 

Central  Avenue 

Combee  El 

Davenport  El 

Dundee  El 

Eaxle  Lake  El 

Eastside  El 

Floral  Avenue 

Fort  Meade  Jr.-Sr.  High 

Fort  Meade  Middle 

Frank  E.  Brigham  Fl 

Fred  G.  Garner  El 

Frostproof  El 

Frostproof  Junior-Senior  High 

Garden  Grove  El 

Gibbons  Street  El 

Go  1  f V  i  ew  Jjyjip  r 

Griffin  ffl   ^s.     "•• 

Haines  City  Junior 

Haines  City  SH 

Hillcrcst  El 

James  E.  Stephens  El 

Janie  Howard  Wilson  El 

Jesse  Keen  El 

John  E.  Cox  El 

John  Snivcly  Fl 

Kathleen  Junior 

Lake  Alfred  El 

Lake  Alfred  Primary 

Lake  Wales  Junior 

Lake -Wales  SII 

Lena  Vista  El  ^ 

Lewis  El 

lincoln  Avenue  El         * 

Mulberry  El 

Mulberry  Junior-Senior  High 

Mulberry  Middle 

North  Lakeland  El 

Northeast  Junior 

Oscar  J.  Pope  CI 

Polk  Avenue  El 

Polk  City  El 

Riverside  El 

Rochelle  El 

Roosevelt  School 

Seth  MCKeel  Junior 

Spook  Hill  El 

Wahneta  El 

Westwood  Junior 

Winston  El 

\ 

Browning-Pearce   Community   Sch 
C.    H.    Price  Middle 
Crescent   City   Community   Sch 
Crescent   City  Jr.-Sr.    High 
George   C.    Miller,    Jr. 
Intcrlachen   Community 
James   A.    Long    Fl 
Kelley   Smith   Community   School 
Mellon   El 

Melrose   Community   School 
Robert    H.    Jenkins,    Jr.    Middle 
W.    D.    Beasley  Middle 
William   D.    Moselcv   El 


Ll.t  of  School*  Detenalned  to  have  High  Concentratlona  of  Student,   fro.  ^-J"=°~  '"""J*'     ..  .  .  _,   „  .^, 

For  national  Defenae  Student  Loan  and  Watlonal  Direct  Student  Loan  Cancellation  Beneflta  for  the  1978-79  and  1979-80  School  Yeara 

Location Code  *     School  Haaw Location^  Code  *     School  Haae 


Volus  ia 


St.    Luc ie 


Santa   Rosa 


Sarasota 


Seminole  ■* 


Sumter 


Suwannee 


Taylor 


Union 


1 
1 
1 
1 
1 
1 
3 
1 
1 
1 
3 


Chester   A.    Moore   El 

Dan  McCarty  Middle 

F.    Pierce   El 

Fair  lawn   Fl 

Frances    K.    SWeet    El 

Garden   Cit)?   FJ 

Lavnwood   El 

Lincoln  Park  School  Middle 

St.  Lucie  El    / 

St.  Lucie  School)   TMR 

White  City  El 


Bagdad  El 
East  Milton  El 
Fidelis  Middle 
Hoi Icy-Navarrc 
Munson  High 
T.  R.  Jackson  El 


^ 


El 


1  Bonner  El 

1  Boston  Avenue  El 

3  Chisholm  Center  Middle 

3  Deltona  Junior 

1  Dcmpsie  Brewster  Fl 

3  Edgcwater  Public  El 

3  Edith  I.  Starke  El 

3  Enterprise  Fl 

1  Euclid  Avenue 

1  Faulkner  Street  El 

3  George  V.    Marks  El 

1  Highlands  El 

1  Hillcrest  (Exceptional  Child) 

1  Holly  Hill  El 

1  Holly  Hill  Junior 

3  Lenox  EI 

3  Louise  S.  Mclnnis  El 

1  Mainland  Seventh  Grade  Center 

1  Minerva  Bond  Long-Lake  Helen 

a 

3  New  Smyrna  Beach  Junior 

1  North  Ridgewood  El 

3  Orange  City  El 

3  Ormond  Beach  El 

1  Osteen  El  » 

3  Pierson  El 

3  R.  J.  Longstreet  El 

1  Read-Pattillo  El 


VeluaU  (cont'd) 


3 
1 
3 
3 
3 
3 


Wakulla 


Walton 


Washington 


3 
1 
3 
3 

1 
1 
1 
3 
1 
3 

3 
I 
1 
1 
1 


Samsula  El 

Seville  Public 

South  Daytona  El 

South  Ridgewood  Fl 

Southwestern  Center  Middle 

T.  DeWitt  Taylor  SH 

Turie  T.  Small  El 

Volusia  Avenue 

W.  F.  Burns  Oak  Hill  El 

Walter  A.  Hurst  El 

Westside  El 


El 


Crawfordville 
Shadeville  El 
Sopchoppy  El 
Wakulla  County  HS 

Bay  El 

Dsrlington  El 
Maude  Saunders  El 
Paxton  ^fih 
Walton  fiiddle 
West  DeFuniak  El 

Chipley  HS  m 
Kate  M.  Smith  El 
Roulhac  Middle 
Vernon  El 
Vernon  MS 


Booker-Bay  Haven  Campus   K-12 
Fruitville  El 

Sarasota  Courtv  Student  Center 

K.12 

Goldsboro   El 
Hopper  El 

Idyllwilde  El        * 
Lakcview  Middle 
Lawton  El 
Midway  El 
Monroe-Wilson  El 
Rosenwald  Exceptional  Child 
Center 
Sanford  Grammar 
Sanford  Middle 
Southside  El 


CtUtfilA 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students   froa  Low-Income  Faallles                ^      ,  „ 
For  Watlonal   Defenae  Student  Loan  and  Watlonal  Direct  Student  Loan  Cancellation  Benefits   for  the   1978-79  and  1979-80  School  Years 
Location  Code  *     School  Vmt  Location Code  *     School  Waae        


Intermediate 
Primary 


Bushnell    El 
North   Sumter 
North   Sunter 
South   Sumter   High 
South   Sunter  Middle 
Sumter   Correctional    Inst, 
Webster  El 
Wildwood   Middle 


Branford   High 
Suwannee   El    -    East 
Suwannee    EI    -    West 
Suwannee  Middle 


Gladys  Morse  Fl 
Perry   El 
Perry   Primary 
Steinhatchee   School 
Taylor   County  Junior 

Lake   Butler   El 
Lake   Butler  Middle 


Aaierlcus  City 


AppI tng  County 


Atkinson  County 


Atlanta  City 


El 


Aawrlcus  HS 
Cherokee  EL 
Eastvlew  EL 
Sarah  Cobb  EL 
Statey  JHS 


Atlanta  City  (cont'd) 


AppI  ln<;  Co 
AppI tng  Co 
Appling  Co. 


EL  Complex  K-6 
HS  9-12 
JHS  7-8- 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  baoaflts 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Cod*  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benaflta  only 


Fourth-  District  EL  K-6 


Atkinson  Co.  HS  9-12 
Atkinson  Co.  JHS  5-8 
Pearson  EL  K-* 
Wlllacoochee  EL  K-7 

Adamsvllle  EL 

Anderson  Park  EL 

Archer  HS 

Arkwrlght  EL 

Atlanta  Youth  Development  Center 

Bass  HS 

Beecher  Hills  EL    . 

Ben  HI n  EL 

Benteen  EL 

Bethune  EL 

Blair  Village  EL 

Blalock  EL 

Boyd  EL 

Brandon  EL  ''i 

Brewer  EL  '^ 

Brown  HS 

Burgess  -EL 

Butler  EL 

Caii«>bell  EL   .    '  ^ 

Capitol  View  EL 


Carey  EL 

Carter  EL 

Carver  HS 

Cascade  EL 

Center  Hill  EL 

Chattahoochee  EL 

Clement  EL 

Cleveland  EL 

Coan  MIDDLE  ° 

Collier  Heights  EL 

Connal ly  EL 

Continental  Colony  EL~ 

Cook  EL 

Craddock  EL- 

Crogman  EL 

Dobbs  EL 

Douglass  HS 

Drew  EL 

Dunbar  EL  " 

East  Atlanta  HS 

Eaft  Lake  EL 

Ertgllsh  Avenue  EL 

Fain  EL 

Finch  EL 

Fountain  EL 

Fowler  EL 

Fulton  HS 

Garden  Hills  EL 

(;eorge  HS 

Gideons  EL 

Gordon  EL 

Grady  HS 

Grant  Park  EL 

Grove  Park  EL 

Cuice  EL 

Harper  EL 

Harper  HS 

Harris  EL  * 


UMI 


■I 
M 
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*  r~l»  1  -  Seh««l.  de«l(mated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  booaflt* 
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Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


14287 


CBMCIA 


<^N 

List  of  School*  Detenilned  to 

have  High  Coiicentratlona  of  Students  fro*  Low-Incoaw  Families 

For  National  Defenac  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Beneflta  for 

the  1978-79  and  1979-80  School  Year* 

Location 

Code  *  School  IUm 

Location 

Code  *  School  Name 

Aclantd  City  (cont 

■d) 

Bacon  County 

1 

Bacon  Co.  EL 

1     Hartnett  EL 

3 

Bacon  Co.  JHS 

1     Harwell  EL 

1     Herndon  EL 

V 

3     Hill  EL 

Baker  County 

Baker  Co.  EL  t  HS  K- 

12 

X 

3     Home  Park  EL 

'    X 

1     Hope  EL 

Baldwin  County 

Boddle  JHS  8-9 

\ 

3     Howetl.  E.  P.  EL 

Carver  EL  5-6 

1     Howell.  M.  EL 

Colony  Farm  Correct 

onal 

1     Hubert  EL 

Institution 

> 

1   ~  Humphries  EL 

Davis  MIDDLE  7 

3     Hutchinson  EL 
3     Inman  EL 
1     Jones.  J.  EL 
.  1     Jones.  M.  A.  EL 

Georgia  Earned  Release 
Correctional  Institution 

1 

Georgia  Women's  Cor 

rectlonal 

1     Kennedy  HI  DOLE 

Inst 

Itutlon 

1   -  Kinberly  EL 

3 

Harrlsburg  EI.-5-6 

1     King  MIDDLE 

/ 

3 

Midway  EL  K-l| 

1     KIrkwood  EL     \   ' 

/ 

1 

NIHedgevIlte  Vouth 

Development 

1     Lakewood  a 

^ 

Center 

1     LIn  EL 

■:  ^ 

3 

Souths Ide  EL  K-^ 

1     Long  MIDDLE 

It-   • 

3 

West  End  EL  K-5 

1     Mayson  EL 

1     HcGIII  EL 

i 

1     Hlles  EL 
3     Mitchell  EL 

Banks  County 

3 

Banks  Co.  EL  »  NS  «- 

12 

1     Horetand  EL 

> 

3     Mornlngside  EL 

1     Murphy  HS 

3     North  Fulton  hI 

Barrow  County 

3 
3 

Auburn  EL  l-b 
Bethlehem  EL  1-6 

• 

3 

Holsenbeck  EL  1-6 

3   -  Norths tde  HS 

i 

3 

Statham  EL  1-6 

t     Oglethorpe  HS 

3 

WInder-Barroi*  MIDDLE 

/-8 

^ 

1     O'Keefe  MIDDLE 

3 

Winder  EL  1-6 

^. 

t     Parks  MIDDLE 
1     Peeples  EL 

3     Perkerson  EL 

Bartow  County 

3 

Adalrsvllle  EL  K-6 

J     Peterson  EL 

3 

Cass  EL  5-8 

>    3     Peyton  Forest  EL 

3 

Cass  PRI  K-* 

1     Pitts  EL 

^ 

3 

Emerson  EL  K-7 

1     Price  HS 

3 

Kingston  EL  K-8 

1     Pryor  EL 

3 

Pine  Log  EL  K-8 

1     Ragsdale  EL 

• 

3 

-TaylorsvllU  EL  K-> 

1     Reynolds  EL 

3 

White  EL  K-7 

3     Rivers  EL 

1     Roosevelt  HS 

Ban  HtM  County 

3 

Ben  Hin  Co.  EL 

■ 

I  1    Rusk  EL 

-3     Sara  Smith  EL 

1     Scott  EL 

|-    Slater  EL 

Barrien  County 

3 

Alapaha  EL 

1     Slaton  EL 

• 

3 

Berrien  JHS 

1     Smith  HS 

3 

Enigma  EL 

1     Southwest  HS 

3 

*  Nashville  EL 

3     Stanton,  D.  H.  EL 

• 

3 

*«y  City  EL 

» 

3     Stanton,  F.  L.  EL 
1     Sutton  MIDDLE 

3 

West  Berrien  EL 

- 

1     Sylvan  HS 

3     Sylvan  Hills  EL 

1     Therrell  HS 

Bibb  County 

1 

Alexander  II  CL  1-7 

3 

Alexander  IV  EL  1-7 

1     Thomasvitle  EL 

1 

Appling  A  JHS  8-9 

1     Toomer  EL 

1 

Appling  B  JHS  8-9 

1     Towns  EL 

3 

Ballard  A  JHS  8-9 

~ 

1     Turner  HS 

1 

Ballard  B  JHS  8-9 

1    ~  Venetian  Hills  EL 

1 

Banks  EL  1-7 

1     Walden  MIDDLE 

3 

Bernd  EL  1-7 

1     Ware  EL 

I 

Bruce  EL  1-7 

' 

1     Washington  HS 
1     Waters  EL 

1 
1 

Burdell  EL  1-7 
Burke  EL  1-7 

* 

1     Wesley  EL 

I 

Butler  EL  1-7 

1     West  EL 

1 

Carver  EL  1-7 

1     West  Atlanta  EL 

3 

Cllsby  EL  1-7 

1     West  Fulton  HS 

1 

Oanforth  EC  1-7 

1     White  EL 

, 

1 

Ouresvllle  EL  1-7 

I     Whitefoord  EL 

1 

Fort  Hawkins  EL  1-7 

- 

1     Williams  EL 

1 

Green  Street  El  1-7 

• 

1     Woodson  EL 

3 

Hall  EL  1-7 

•, 

1      Wright  EL 

1 

Hamilton  EL  1-7 

*  Code  1  - 

School!  designated  for  both  National  Defenae  and  National  Direct 

Student 

Loan  caacelUtloB  beoeflt* 

Code  2  - 

Schools  designated  for  National 

Defense  Student  Loan  cancellation  benaflt 

*  only 

Code  3  - 

School*  dealgnated  for  NMinnal 

Direct  Student  Loan  cancellation 

benefit* 

only      j. 

GeOdGIA 

List  of  School*  Determined  to  have  High  Concentration*  of  Student,  from  |f"-JS'?^-'''^^J"-  -q  -.^ool  Year* 
ror  national  Defenae  Student  Loan  mxA  Watlooal  Direct  Student  U.an  CancelUtlon  Benefit,  for  the  ^978-79  and  1979-80  School  Year* 
^l  „  .-  -■ — -_L__.  ^ i>%.-.i-i/>f.  Code  ♦  School  NaaiB .- 


Location 


Bibb  County  (cont'd)' 


Code  *  School 


Bleckley  County 


Brantley  County 


Brooks  County 


Bryan  County 


Buford  City 


Bui  loch  County 


Burke  County 


I 

1 

1 

3 

3 

3 

1 

I 

I 

1 

1 

1 

3 

3 

I 

3 

1 

I 

1 

3 

I 

3 

1^ 

1 


3 
1 
1 
1 
1 
3 
1 
1 


Hartley  EL  1-7 
Hunt  EL  1-7 
Ingram  EL  1-7 
Unler  A  HS' 10-12 
Lanier  B  HS  10-12 
Lasseter  HS  10-12 
Macon  Correctional  Center 
Hacon  Youth  Development  Center 
Nark  Smith  HS  10-12   . 
McEvoy  A  JHS  j  . 

Miller  A  JHS  8-9 
Miller  B  JHS  8-9 
'Morgan  EL  1-7 
Nee>  EL  1-7 
Pye  EL  1-7 
.  Redilrtg  EL  1-7 
Riley  EL  1-7 
Stephens  EL  1-7 
'Unlonville  EL  1^ 
Weir  EL  1-7 
Williams  EL  1-7 
WMIingham  A  HS  10-12 
Will  Ingham  B  HS  10-12 
Winship  EL  1-7 

Bleckley  EL 
Bleckley  PRI 
Cochran  EL 
Cochran  MIDDLE 


Location 

Burke  County  (cont'd) 


Butts  County 


Brantley  Co. 
Hoboken  EL 
Nahunta  EL 


HS 


Berwick  EL  1-7 
Brooks  Co.  HS  10-12 
Brooks  Co.  JHS  8-9 
Morven  EL  %   PRI  1-7 
Quitman  EL  \-l 
Quitman  PRI  I  I 
Quitman  PRI  II  2-3 
SIsMon  Hill  EL  1-7 


Black  Creek  K-6 
Bryan  Co.  EL  K-6 
Bryan  Co.  HS  7-12 
RIchRond  Hill  School  «-12 


Buford  EL 
Buford  MIDDLE 


Calhoun. County 
Caaiden  County 

Candler  County 
Carroll  County 

Carroll  ton  City 
Cartersville  City 

Charlton  County 
Chatham  County 


li-6 


Brooklet  EL  K-5 

Julia  P.  Bryant  EL 

Mettle  Lively  K-3 

Nevlls  EL  K-7 

Norths Ide  7 

Portal  K-3,  8-12- 

Sal  Me  Zetterower  K-3 

Southeast  Bulloch  JHS  6-8 

Statesboro  HS  10-12 

St  1 1  son  EL  K-7 

Williams  James  Jr.  JHS  8-9 

Willow  Hill  4-7 


Blakeney  EL  4-6 
Blakeney  JHS  7-9. 
Cousins  EL  K-6 
Dinkins  EL  K-8 


3 
\ 
3 


GIrard  EL  K-8 
Cough  .tL  K-7 
Palmer  EL  K-6 

Sardls-GlTard-Alexander  HS  7-12 
'Waynesboro  EL  K-3 
Waynesboro  HS  10-12 

Georgia  Diagnostic  and 
Classification  Center 
Henderson  EL  'i-6 
Henderson  JHS  7-8 
.  Jackson  PRI  K-3 

Calhoun  Co.  EL  K-* 
Calhoun  Co.  HS  8-12 
Singleton  EL  5-7 


Kings  land  EL  ' 
Saint  Marys  EL 
Woodbine  EL 


3 
3 
3 
3 


Mctter  HS 
Metter  MIDDLE 
Metter  PRI  ' 


Mount  Z I  on  EL  K-7 
Sand  Hill  EL  K-7 
Villa  Rica  EL  <i-7 
Villa  Rica  PRI  K-3 


*  Code  1  -  School*  designated  for  both  National  Defense  and  National  Direct  Student 
Code  2  -  Schools -designated  for  National  Defense  Student  Loan  cancellation  benefl 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefit 


3     Alabama  Street  5-6 


3  Cartersville  EL  1-5 

3  Cartersville  City  HS  9-12 

3  Cartersville  City  MIDDLE  6-8 

3  Cartersville  City  Pre-School  ctr. 

1  Bethone  School  5-8 

3  Charlton  Co.  HS  • 

I  Folkston  EL  1-4 

3  Saint  George  School  1-12 

3  Anderson  EL  ty,   4-6 

1  Arnold  HS  9-12 

I  Barnard  EL  K-6       » 

1  Bartlett  MIDDIE  7-8 

3  Bartow  EL 

I  Beach  HS  "5-12  ^ 

3  Bloomingdale  EL  1-2 

1  Butler  EL  K-3 

1  Charles  Ellis  EL  K-4 

\  Chatham  Correctional  Institution 

J  Florence  EL  K,  5-6 

1  Gadsden  EL  K-3 

I  Gould  EL  K.  4-6 

3  Haven  EL  5-6 

3  Haynes  EL  K.  5-6  ^ 

•  3  Heard  EL  K-6 

3  Herty  EL  K-2 

1  Hesse  EL  K.  4-6 

1  Hodge  EL  K-3 

3  Hubert  MIDDLE  7-8 

1  Isle  of  Hope  EL  K,  4-6 

3  Jackson  EL  K.  5-6 

I  Jacob  Smith  EL  K-6 

3  Johnson  HS  9- '2 

Loan  cancellation  lieoeflts 
ts  only 
only 
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NOTICES 


CEURCIA 


Use  of  Schools  Detenilned  to  have  High  Concentration!  of  Studenta 
For  national  Defenae  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefits 
Location Code  *  School  Naae Location ^Codi 


Chatham  County  (cont'd) 
I 
3 
I 

I 
I 
3 
3 

I 
I 
I 
3 

1 
1 
1 
3 

I 
3 
I 
3 
I 
3 
I  3 
3 

Chattahoochee  County   I 


Low  EL  K.  l)-6 

Hercea  MIDDLE  7-8 

Myers  MIDDLE  7-8 

Pearl  Smith  EL  K-6 

Pennsylvania  Avenue  EL'K,  k-i 

Pooler  EL  K.  3-'t 

Port  Wentworth  EL  K-3 

Pulaski  EL  K-4 

Riley  EL  K-3 

Savannah  HS  9-12 

Scott  MIDDLE  7-8 

Sh-man  MIDDLE  7-8 

Spencer  EL  3-6 

Sprague  EL  K'h 

Strong  EL  3-* 

Thirty-eighth  EL  5-6 

Thirty-seventh  EL  K, 

Thunderbolt  EL  K-«t 

Tompkins  EL  K,  5-6 

White  Bluff  EL  K-li 

Whitney  EL  K-3 

Wilder  MIDDLE  7-8 

Windsor.  Forest  EL  K-4 


Chattahoochee  Co.  Educ'a.tion 
Center  K-8 


Colquitt  County 


Columbia  County 


5-6 


i 


Chattooga  County 

3 

Lyerly  EL  1-8 

3 

Menlo  EL  1-8 

3 

North  SunriervMIe  EL  5-6 

3 

Pennville  EL  1-8 

3 

Summerville  EL  K-l* 

3 

Summerville  JHS  7-8 

Cherokee  County 

3 

Balf  Ground  EL  K-8 

3 

Moore,  R.  M.  K-8 

3 

Morth  Canton  EL  K-8 

Clarke  Countv 

3 

Barrow  EL 

3 

Burney  Harris  MIDDLE 

■ 

3 

Chase  Street  EL 

3 

Clarke  MIDDLE 

3 

Fowler  Drive  EL 

3 

•  Caines  EL 

3 

Lyons  MIDDLE 

3 

Oglethorpe  Avenue  EL 

3 

WInterville  EL 

Clay  County 

1 
1 

Clay  Co.  EL  K-6 
Clay  Co.  HS  7-12 

CI  inch  County 

3 

Clinch  Co.  HS 

I 

Clinch  Co.  JHS 

3 

Fargo  EL 

I 

Homerville  EL 

Cobb  County 

3 

Hawthorne  EL' 

Coffee  County 

1 

Ambrose  School  K-6 
Broxton-Mary  Hayes  K-12 

1 

1 

Central-Eastside  2-5 

I 

I 

Coffee  HS  10-12 

1 

1 

Coffee  JHS  7-9 

'1 

NIcholls  K-12 

3 

Satilla  K,  6 

3 

West  Green  K-6 

3 

Wests ide  1 

Cook  County 


Co*<cta  County 


Crawford  Countv 


Crisp  County 


Dade  County 


Dal  ton  City 


Dawson  County 


Decatur  City 


Lov-Incoae  Families 

the  1978-79  and  1979-80  School  Years 


*  School  Naae 


List  of  Schools  Detenalnc 1 
For  Batlonal  Defenae  Student  Loan  and  National 
Location 


Code  *  School  Hame 


NOTICES 


GEORGIA 


14289 


to  have  High  Concentrations  of  Studenta  froa 
Direct  Student  Loan  Cancellation  Befeflts  for 


Low-Incoae  Faailles 

the  1978-79  and  1979-80  School  Tears 


Location 


Code  *  School  Naae 


Berlin  EL 
Cox  K-5 
Doerun  K-12 
Funs ton  K-5 
Cray,  C.  A.  6-7 
Moultrie  JHS  8 
Moultrie  JHS  9 
Moultrie  SHS  10-12 
Norman  Park  K-12 
Okaplico  1-5 
Reedy  Creek  1-5 
Strlngfellow  K-5 
Sunset  1-5 
Vereen   K-5 

Columbia  JHS 
Grove  town  EL 
Harlem  HS 
North  Columbia  EL 
North  Harlem  K-* 
South  Harlem  5-7 


Adel  EL  K-<( 
Cook  Co.  JHS  6-8 
North  Co.  K-l| 
Sparks  EL  5 

Atkinson  K-4 
East  Coweta  HS  6-12 
East  Newnan  EL  1-3 
Eastside  K-5 
Elm  Street  K-J 
Evans,  0.  P.  JHS  7-« 
Fairmont  4-6 
Crantvllle  Brown  1-3 
Grantville  Public  'i-6 
Madras  U-J 


I     Crawford  Co.  MIDDLE 

I     CrawforS  Co.  EL 

I  Crawford  Co.    Comp.    HS 


A.    S.   Clark  MIDDLE 
Blackshear  Trai I   EL 
Crisp  Co.    HS 
Crisp  Co.   JHS 
J.   S.   Pate  EL 
O'Neal   EL 
Southwestern  EL 


} 


Decatur  City  (cont'd)   3 


Westchester  K-6 
Winnona  Park  K-6 


Decatur  County 

Balnbrldge  HS  9-12 

Climax  EL  1-6 

Elcan-KIng  EL  1-6 

^ 

Hutto  JHS  7-8 

John  Johnson  EL  1-6 
Jones-Wheat  EL  1-6 
L.  E.  Williams  EL  1-6 

West  Bainbridge  l-3/'i-6 

OeKalb  County 

Avondale  EL  K-7 

Clifton  K-7 

Flat  Shoals  K-7 

Forrest  Hills  K-7 
Gordon  HS  8-12 
Gresham  Park  K-7 
Hooper  Alexander  K-7 
Kelley  Lake  1-7 
Knollwood  K-7 
Leslie  J.  Steele  K-7 
Headowvlew  K-7 
Med  lock  K-7 
Peachcrest  K-7 
Sky  Haven  K-7 

Stone  Mountain  Correctional 
Institution 
Terry  Mill  K-7 
TMson  K-7 
Tooey  K-7            -^ 

Stonvlew  K-7 
Wadsworth  K-7 
Walker  HS.8-12 

Oodge  County 

r 

Chauncey  EL  K-8 
Chester  EL  K-8  ■ 
Dodge  Co.  HS  10-12 
Dodge  EL  K-8 
Dodge  JHS  7-9 
Eastman  EL  1-6 
Rhine  EL  K-8 

Dublin  City 

Early  County 

Echols  County 
Effingham  County 

Elbert  County 


Dooly  County 


Dade  EL  K-8 

Lookout  Mountain  EL  1-6 

Fort   Hill    5-6 
North  Dal  ton   1-5 
Roan-Morr'is   K-*     , 


Dougherty  County 


Dawson  Co. 
Dawson  Co. 


EL  K-7 
HS  8-12 


Clatremont  EL  K-6 
College  Heights  K-6 
Decatur  HS  9-12 
Fifth  Avenue  K-6 
Glenwood  K-6 
Oakhurst  K-6 
Renfroe  MIDDLE  7-8 


Eawnuel  County 


Byronville  EL  K-6 
Terrell  HS  9-12 
Unadllla  EL  K-5 
Unadllla  HS  6-12 
Vienna  EL  3-5 
Vienna  HS  9-12 
Vienna  Intermediate  6-8 
Vienna  PRI  1-2 

Coachman  EL  K-6 
Dougherty  JHS  7-9 
Fllntslde  EL  1-6 
Highland  EL  K-6 
Isabella  EL  K-6 
Jackson-Sylvandate  EL  1-6 
King.  M.  L.  Jr.  EL  K-6 
King,  M.  L.  Jr.  JHS  7-9 
Lincoln  EL  K-6 
NadKon  EL  K-6 
Mamie  Brosnan  EL  1-6 
Mclntosh-AIbany  JHS  7-9 
Monroe  HS  10-12 
Mornings ide  EL  K-6 
Souths ide  JHS  7-9 
Turner  EL  K-6 


Evans  County 
Fannin  County 

Fitzgerald  City 

Floyd  County 
Forsyth  County 
Franklin  County 

Fulton  County 


-f 


Code  1  -  Schoola  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  beneflta  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  beneflta  only 


•  Code  1  -  Schoola  dealgnated  for  both  National  Defense  and  National  Direct 

Code  2  -  Schoola  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code  3  -  Schoola  dealgnated  for  National  Direct  Student  Loan  cancellation  benef 


Central  EL  ^1-6 
Dublin  JHS  7-8 
Johnson  Street  EL  1-3 
Saxton  Heights  EL 
Susie  Dasher  K 

Early  Co.  EL 
Early  Co.  HS 
Early  Co.  JHS 

Eciiols  Co.  EL  (  HS  K-12 

Guyton  Lower  C  Upper  EL 
Springfield  EL 

Beaverdam  EL  K-6 
Blackwell  EL  K-3 
Bowman  EL  K-6 
Elbert  Co.  MIDDLE  7-8 
Elberton  EL  ii-6 
Falling  Creek  EL  K-6 

Adrian  EL  I.  HS  K-12 
Oak  Park  EL  K-8 
Sunmertown  EL  K-8 
Swalnsboro  HS  8-12 
Swalnsboro  PRI  £  EL  K-7  ^ 
Twin  City  PRI  C  Emanuel  Co. 

iKst.  K-12 

Claxton  EL  K-<l 
Claxton  HS  9-12 
Claxton  MIDDLE  5-8 

Blue  Ridge  EL  K-6 
East  Fannin  JHS  7-9 
Mineral  Bluff  EL  K-6 
Norganton  EL  K-6 

Fitzgerald  EL  « 

Fitzgerald  HS 
Fitzgerald  JHS 

Georgia  Industrial  Institute 

Duck town  School  K 

Cannon  EL  K-6 
Lavonia  EL  K-6 
Roys  ton  EL  K-6 

Beavers,  J.  F.  EL 

Brookview  EL 

Central  Park  EL 

College,  Park  9-12 

East  Point  EL 

Eastern  EL 

Eva  L.  Thoaus  8 

Falrburn  K-7 

George  F.  Longino  EL 

Harris  Street  EL 

Josephine  Wells  K-7   ' 

Marion  Smith  EL 

Palmetto  K-7 

Quillian,  W.  A.  a 

Russell  9-12 

Sandtown  K-7 

Sophie  A.  Avery  EL     < 

South  Fulton  8 

Onion  City  K-7 


Student  Loan  cancellation  beneflta 
Ita  only 
ta  only 
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For  mttonal  Defense 


Lit 
Stu 


Location 


Code  *     School   Nan 


Fulton  Cty. (cont'd) 


GainesvMIe  City 


Gt Iner  County 


Glynn  County 


Gordon  County 
Grady  County 


Greene  County 

GwJnrfett  County 
Habersham  County 

Hal  I   County 

Hancock  County 
Haralson  County 
Harris  County 


Code 

1 

-  Schoo 

Code 

2 

-  Schoo 

Code 

3  -  Schoo 

of  School*  Detemlned  to  have  High 
lent  Loan  and  National  Direct  Student 


Concentrations  of  Students  froa  Low-Incoae  Faailies 
Loan  Cancellation  Baoeflta  for  the  1978-79  and  1979-60  School  Years 
Ix>catlon Coda  *  School 


Lis 
For  National  Defense  Stui 


of  Schools  Detemlned  to  have  High 
lent  Loan  and  National  Direct  Student 


Location 


Code 


I 


Utoy  Springs  EL 
Young,  S.  R.  K-7 

Candler  Street  EL 
Enota  EL 
Fair  Street  EL 
Garnesville  MIDDLE 
Hlller  Park  EL 

East  El  11  jay  EL  I 

El  1 1  jay  EL  K-7 
~  Gilmer  HS  8-12 
Oakjand  EL  K-7 
Southwestern  EL  I 

Albany  Center  K 
Altama  K-5 
^rco  Center  K 
Ballard  EL  1-5 
Brunswick  HS  9-12 
Burroughs-Hol lette  EL  1-5 
Glyndale  EL  1-5 
Glynn  Co.  MIDDLE  6-8 
Goodyear  EL  1-5 
Greer  EL  1-5 
Jane  Macon  MIDDLE  6-8 
KIsley  MIDDLE  6-6 

Belwood  K-6 

Beckbranch  K 
Cairo  HS 
Norths Ide  EL 
Shiver  EL 
Souths  Tde  EL 
Washington  MIDDLE 
Whigham  EL  t  HS 

Corry,  F.  T.  JHS 
Creenp  Co.  HS 
Greensboro  EL 
Union  Tnint  EL 

Georgia  Training  and 
Development  Center 

Demorest  EL 
Fa  I rview  EL 
Hazel  Grove  EL 


East  Hall  HS 

Lyman  Hal  I  EL        . 

Myers  EL  , 

Tadmore  EL 

White  Sulphur  EL        | 

i 
Hancock  Central  EL  t  HS  5«!2 
Southwest  EL  1-7 
Sparta  FL  ]-li  , 

Buchanan  K-8 

Waco  K.8  ^ 


Cataula  EL  K-7 
Harris  EL  K-5 
Harris  JHS  6-9 
Harris  Co.    SMS   10-12 
Mountain  Hill    EL   K-7 
Pine  Mountain  EL   K-7 
Wavcrly  Hall   EL  K-7 


Hart  County 

He«rtf  County 

Henry  County 

' 

Hogansvi lie  C ! ty 

Houston  County 

" 

Irwin  County 

■      \ 

Jackson  County 

Jafper  County 

Jeff  Dayis  County ' 


Jefferson  City 


J«£f«r80n  County 


Jenkins  County 
Johnson  County 


Jones  County 


3 
3 
3 
J 

3 

3 


designated  for  botli  National  Defense  and  National  Direct  Student 

designated  for  National  De tense  Student  Loan  cancellation  benefit 

'designated  for  National  Direct  Student  Loan  cancellation  benefits 


Air  Line  EL  K-6 
Eagle  Grove  EL  K-6 
Hart  Co.  JHS  7-8 
Hartwell  EL  K-6 
Nancy  Hart  EL  K-6 

Centralhatchee  EL  1-8 
Heard  Co.  EL  1-6 
Heard  Co.  HS  K,  7-12 

Hampton  1-7 
Henderson  1-7 
Henry  Co.  JHS  8-9 
Henry  Co.  SHS  10-12 
Locust  Grove  1-7    ' 
McDonough  MIDDLE  *-7 
McDonough  PR  I  1-3 

Hogansvi I te  EL 
Hogansvi lie  HS    ' 
Hogansvi  Me  PRI 

Elberta  EL  1-6 

Kings  Chapel  EL  K-6 

LIndsey  EL  1-6 

Pearl  Stephens  K,  SP.  ED. 

Perry  EL  1-5 

Perry  HS  10-12 

Perry  JHS  8-9 

Perry  MIDDLE  K.  6-7 

Rumble  JHS  6-9 

S«uths!de  EL  K-6 

Thomas  EL  1-6 

Tucker  EL  1-6 

Watson  EL  1-6 

Wests Ide  EL  1-6 

I 

Irwin  Co.  EL  1-3  ^ 
Irwin  Co.  JHS 
Irwin  Co.  MIDDLE  K,  lt-6 
Irwin  Co.  SHS 


North  Jackson  EL 

'  Jasper  Co.  Comp.  HS  7-12 
Washington  Park  EL  K-6 

Jeff  Davis  EL  K-3 
Jeff  Davis  HS  9-12 
Jeff  Davis  JHS  %8 
Jeff  Davis  MIDDLE  <i-6 

Jefferson  EL  K-5 
Jefferson  MIDDLE  6-7 

Carver  K-5 

Louisville  Academy  K-5 
Louisvil le  HS  6-12 
Wadley  HS  6-12 
Wrens  Co.  EL  K-5 
Wrens  HS  6-12 

Jenkins  Co.  EL,  MIDDLE,  HS 

Johnson  Co.  HS 
Kite  EL 

Wrightsvllle  EL 
Wrtghtsville  PRI 

Callff  MIDDLE  5-8 
Gray  EL  K-4 
Jones  Co.  HS  9-12 


LaGran^e  City 


Lamar  County 
Lanier  County 

Laurens  County 
Lee  County 
Liberty  County 

Lincoln  County 

Long  County 
Lowndes  County 


Lumpkin  County 
Nacon  County 


Madison  County 


Marietta  City 


Marlon  County 


Loan  cancellation  benefits 
s  only 
only 


*  Cod*  1  -  School 
Coda  2  -  School 
Coda  3  •  School 


Concentrations  of  Students  fi 
Loan  Cancellation  Befefits 


oa  Low-Incoae  Faailies 

:or  the  1978-79  and  1979-80  School  Years 


*  School  Hmm 


Location 


Cod. 


Berta  Weathersbee  5-6;  SP.  EO. 

Dawson  EL  3-'t 

Dunson  EL  5-6 

East  Side  Girls  JHS  7-9   - 

East  Side  PRI  K-2 

LaGrange  Boys  JHS  7-9;  SP.  ED. 

LaGrange  HS  10-12;  SP.  ED. 

Northwest  PRI  K-7 

South  Side  PRI  K-2 

Unity  3-k 

West  Side  Girls  JHS  7-9;  SP,  ED. 

Barnesvllle  PRI  K-<i 
Lamar  Co.  Comp.  HS  9-12 
Mi Iner  MIDDLE  5-8 

Lakeland  Seventh  Day  Adventlst 
Lanier  EL  't-7 
Lanier  HS  8-12 
Lanier  PRI  K-3 

Eas.t  Laurens  EL  K-7 
Northwest  Laurens  EL  K-7 
Southwest  Laurens  EL  K-7 
West  Laurens  JHS  8-9 

Lee' Correctional  Institution 

Lee  Co.  EL 

Lee  Co.  HS 

Lee  Co.  Upper  EL 

Bacon  PRI  1-3 
HIneshaw  EL  K-i) 
HInesvIlle  MIDDLE  5-8 
Liberty  EL  K-6 

Lincoln  Co.  EL 
Lincoln  Co.  HS 

Long  Co.  K-12 

Clyattville  EL 

Lake  Park  EL 

Lowndes  Correctional  Institution 

Lowndes  HS 

Lowndes  JHS 

Parker  Mathls  EL 

Pine  Grove  PRI  K-3 

Westslde  Children's  Center 

Lumpkin  Co.  EL  K-5 
Lumpkin  Co.  MIDDLE  6>-8 

Douglas  D.  F.  EL  (  Douglas, 
6.  F.  HS 
Lamson-Richardson  School 
Macon  Co.  EL 
Macon  Co.  HS 
Macon  Co.  JHS 
Hacon  Co.  PRI 

Colbert  EL 
Comer  EL 
South  Madison 

All  good  EL  K-5 
Lockheed  EL   1-5. 
Marietta  JHS  6-8 
Park  Street  EL  K-5 
Pine  Forest  EL  K-5 

Marion  Co.   EL"  K-7 
TrI-County  HS  8-12 


NcDuffie  County 


Mcintosh  County 


Meriwether  County 


Mil ler  County 


Mitchell   County 
Monroe  County 

Montgomery  County 
Morgan  County 

Muscogee  County 


*  School  Na 


Dearing  EL  K-5 
Mt.  Pleasant  K-1 
Norris  MIDDLE  6-8 
Pine  Street  EL  ^-5 
"  Thomson  EL  K-3 
Thomson  HS  9-12 

Eulonia  PRI 

Mcintosh  Co.  Academy  8-12 

Todd-Grant  EL  «t-7 

Greenville  EL  K-7 
Greenville  HS  8-12 
'  Luthersvllle  EL  K-7 
Manchester  EL  K-5 
Mancliester  HS  9-12 
Manchester  jAS  6-8 
McCrary  EL  K-7 
Warm  Springs  EL  K-k 
Woodbury  EL  K-7 
Woodbury  HS  8-12 

Miller  Co.  EL 
Miller  Co.  HS 
Miller  Co.  JHS 

Mitchell  Cc.  EL 
Mitchell  Co.  HS 

Hubbard  EL 
Mary  Persons  Hf 
Monroe  * Academy 

Montgomery  Correctional  Inst 
Montgomery  EL  US 
Montgomery  PRI  t   HS 

Morgan  Co.  HS  9-12 
Morgan  Co.  MIDDLE  <t-8 
Morgan  Co.  PRI  K-3 

Baker  HS  9-12 
Beallwood  EL  K-6 
Benninq  Hills  K-6 
Bibb  EL  K-6 
Carver  EL  K-6 
Carver  HS  9-12 
Columbus  JHS  7-8 
Cusseta  Road  K-6 
Daniel. JHS  7-8 
Davis  EL  K-6 
Dawson  EL  K-6 
Eddy  JHS  7-3 
Forrest  Road  K-6 
Fox  EL  K-6 
Harrison  Avinue  K 
Johnson  EL  K-6 
Jordan  HS  9-12 
Marshall  JHS  7-8 
Muscogee  EL  K-6 
Rose  Hill  EL  K-6 
Rosemont  EL  3-6 
■  Saint  Elmo  EL  K-6 
South  Columbus  EL  K-6 
Talbot  ton  Road  JHS  7-8 
Thirtieth  Avenue  K-6 
Tlllinghurst  EL  K-6 
Waverly  Terrace  EL  K-6 
West  Georgia  Correctional  Center 
Winterfleld  EL  K-6 
Wood  EL  1-6 
Wynnton  EL  K-6  , 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Studant  Loan  cancellation  benefita  only 
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U«t  of 
Student 


Schools  Determined  to  have  High 
Loan  and  National  Direct  Student 


Concentratlona  of  Students 
Loan  Cancellation  Benefits 


Location 


Code  *  School  Ha 


Location 


Code 


Newton  County 


Oglethorpe  County 

Paulding  County 
Peach  County 

Pelham  City 

Pickens  County 
Plarce  County 

Pike  County 
Polk  County 


Pulaski  County 


Putnam  County 


Quitman  County 
Rabun  County 

Randolph  County 
Richmond  County 


I  Cousins  MIDDLE  6-8 

3  East  Newton  EL  K-5 

I  Ficquett  EL  K-S 

3  Heard-Mlxoo  EL  1-5 

3  Livingston  EL  K-5 

3  Mansfield  EL  1-5 

3  Newton  Co.  Comp.  MS  9-12 

3  Palmer-Stone  EL  K-5 

I  Porterdale  EL  K-5 

I  Sharp  MIDDLE  6-8 

I  Oglethorpe  Co.  EL 

3  Oglethorpe  Co.  HS 

3  Oglethorpe  Co.  MIDDLE 

3  Yorkville  EL  1-6 

I  Byron  EL  1-8 

3  Fort  Valley  Fourth  Grade 

I  Fort  Valley  MIDDLE  5-8 

I  Hunt  EL  K-3 

I  Peach  Co.  HS  9-12 

3  North  EL 

3  Pelham  HS 

I  South  EL 

3  Tate  EL  K-7 

3  Blatkshear  HS  9-12 

3  Blackshear  JHS  7-8 

3  Grady  Street  School  EL  1-3 

I  Patterson  School  K-12 

3  Ware  Street  School  EL  't-6 

3  Pike  EL  3-5 

I  Pike  Co.  HS  9-12 

3  Pike  Co.  MIDDLE  6-8 

3  Pike  PRI  K-2 

3  Benedict  Early  Childhood  K 

3   •  Ccdartown  JHS  7-8 

3  College  Street  EL  1-2 

3  Eastside  EL  1-5 

3  Euharlec  EL  6 

3  Goodyear  EL  K-3 

3  Northside  EL  i-U 

3  Purks  EL  5-6 

3  Westside  EL 

3  Bozeman  EL  3-5 

3  Hawkinsville  HS  9-12 

3  Pulaski  EL  K-2 

3  Pulaski  MIDDLE  6-8 

I  Butler-Baker  K-5 

I  Putnam  Correctional  Institution 

I  Putnam  Co.  MIDDLE  6-8 

I  Putnam  Co.  HS  9-12 

I  Quitman  Co.  Cl  K«7 

3  Clayton  EL  K-6 

I  Rabun  C,o.  HS  7-12 

3  Rabun  Gap  Community  K-6 

3  South  Rabun  EL  K-6 

I  Randolph  Comp.  HS 

I  Randolph  EL 

3  A.  Dorothy  Halns  4-7 

I  Augusta  Youth  Development  Center 

I  Barton  Chapel  l(-7 

1  Bayvale  K-2 

3  BIythe  K-7 


Richmond  County  (cont ' 


,P 


Rockdale  C 


ItosM  City 


Schley  County 
Screven  County 

Social  Circle 
Spalding  County 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Stud« 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code  3  -  Schoola  dealgnated  for  National  Direct  Student  Loan  cancellation  bene 
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0*  Low-Incoae  Families 

or  the  1978-79  and  1979-80  School  Years 


*  School 


Bungalow  Road  1-4 
Clara  Jenkins        * 
Fleming  4-7 
Floyd  Graham  K-3 
Floyd  Preschool  Center  K 
Forest  Hills  K-7 
Garrett  K,  3*5 
Glenn  Hill's  EL  K-7 
Clenn  Hills  HS  8-12 
Cracewood  1-7 
Crlggs,  A.  C.  5-7 
Hephzlbah  EL  4-7 
Hephzibah  JHS  8-9 
Hornsby  K-7  , 
Houghton  3-5 
Johnson,  A.  R.  8-9 
Josey.  T.  W.  8-1?, 
Lake  Forest  K-2 
Levi  White  K,  5-7 
John  Ml  Hedge  K-3 
John  S.  Davidson  6-7 
Joseph -Lasia r  K-3 
Langford  8-9 
Lucy  Laney  HS  10-12 
Headowbrook  l^-7 
Honte  S.ino  3-4 
Murphey  8-9 
National  Hills  1-2 
Peter  H.  Craig  l-J 
Reynolds  K-7 
Robinson  6-7 
Sand  Bar  Ferry  EL  1-6 
Sand  Bar  Ferry  JHS  7-5 
Southside  1-4 
Sue  Cope  I  and  3-4 
Terrace  Manor  K-7 
Tubman  8-9 

Ursula  Collins  K,  5-7 
Walker.  C.  T.  5-7 
Wheeless  Road  1-7 
Wilkinson  Gardens  K-7 
Windsor  Spring  K-7 

Hicks  EL 

Anna  K.  Oavie  EL 

East  Central  H.  ' 

Cast  Rome  HS 

East  Rome  JHS 

Elm  Street  EL 

Main  EL 

North  Heights  EL     ♦ 

Southeast  EL 

West  Central  EL  >, 

West  Rome  JHS 


Schley  Co.  EL  K-7 

Arnett  KIndetgarten  K 
Central  MIDDLE 
Screven  Co.  HS 
Southside  EL 
Sylvanla  EL 

Social  Circle  EL  K-5 
Social  Circle  HS  6-12 

Anne  Street  School  K 
Atkinson  EL  K-6 
East  Griffin  K-6 
Fourth  Ward  K-6 
Moore  EL  K-6 
North  Side  K-2 
Spalding  Unit  I  9 


y 


Loan  cancellation  benefits 
ts  only 
s  only 


List  o 

CBORCIA 

ts  from 

f  Schools  Determined  to  have  Hlcb  Concentrations  of  Studeo 

LoH-Incoaw  Families 

For  Nation^  Defense  Student  Loan  and  Rational  Direct  Student  Lora  Cancellation  Benefits  for 

the  1978-79  and  1979-80  School  Tears 

Spalding  County  (cont'd) 

*     School  NasK                     Location 

Code  « 

School  Name 

Tift  County 

Annie  Bell  Clark  K-5 

Bailey,  G.  0.  K-5 

Spalding  Unit  III  7 

Charles  Spencer  K-5 

West  Griffin  K-6 

Len  Last  Inge r  K-5 
Matt  Wilson  7 

Stephens  County 

Merrltts-Toccoa  Falls  K-6 

Northside  K-5 

Stephens  Co.  HS  9-12 

Omega  K-8 

Stephens  Co.  JHS  7-8        '           ' 
Tocco*^K-6  . 

Reddlck.  J.  T.  6 
Tift  Co.  JHS  8-9 

Stewart  County 

Lumpkin  EL  K-5 

Richland  EL  K-5                  Toombs  County 

^^.yons  JHS  6-8 

Stewart  Co.  JHS 

Lyons  SHS  9-12 

Stewart  Co.  HS 

Toombs  Central  k-12 

Staater  County 

Central  JHS  7-8                 ,    ,       - 
Northeast  EL  1-6                 Towns  County 
Plains  HS  9-12 

Towns  Co.  Comp.  Schools 

Southeast  EL                    Treutlen  County 

Treutlen  EL  3-7 

• 

1 

Union  HS  9-12 

Treutlen  HS  8-12 

-1 

Westside  EL 

Treutlen  PRI  K-2 

T«1hot  County  * 

Central  EL  K-7                   Trlon  City 
Central  HS  8-12 

Westside 

• 

North  Talbot  EL  1-7               Troop  County 

Gray  Hill  EL  K-6 

South  Talbot  EL  1-7 

Mountville  EL  K-6 
Rosemont  EL  K-6 

Tal laferro  County 

Taliaferro  Co.  School  K-12 

Turner  County 

Turner  Co.  El/Ashburn  1-2 

Tattnall  County 

Collins  JHS 

Turner  Co.  EL/Sycamore  3-4 

Georgia  State  Prison 

-  Turner  Co.  HS  9-12 

Glennvllle  HS 

Turner  Co.  JHS  K,  5-8 

Glennvllle  MIDDLE 

Reldsvllle  HS                    Twiggs  County 

Jeffersonvllle  EL 

Secklnger  PRI 
Tattnall  EL 

Nooth  Complex  EL 
S^uth  CompleikEL 
Twiggs  Co.  HS 

Taylor  Counfy 

Butler  EL                       ..  .   ,   ^ 

Reynolds  EL                      ""'«'  «=«»""*» 

Union  Co.  K-12 

Taylor  Co.  HS 

■  Union  Co.  EL  K-7 

Woody  Gap  School  K-12 

Telfair  County 

Central  4-7 

Lumber  City  EL                   „     bounty 

Atwater  EL 

McHae-Helena  K-3 

Rock  Hill  EL 

* 

Milan  EL 

Thurston  EL 

Telfair  Co.  HS 

Upson  HS  9-12 

Workroore  EL 

Worthy  JHS  7-8 
Yatervllle  EL 

Terrell  County 

■  Carver  EL  4-6 

Llllie  Cooper  PRI  1-3              Valdosta  City 

Leila  Ellis  EL  1-6 

Terrell  JHS  7-8 

Lomax-Plnevllle  EL  1-6 
South  Street  Center  K 

ThoiMS  County 

Central  HS  9-12 

Southeast  EL  1-6 

Chappelle  6 

Valdosta  HS  9-12 

Carrlson-Pllcher  K-5 

Valdosta  JHS  7-8 

Magnolia  7-8 
North  Boston  K-5 

West  Gordon  EL  1-6 

•V 

'"^"-^                                                         VldaWaCJty 

Dickerson,  J.  D.  PRI  1-3 

ThosMston  City 

East  Thomaston  3-5 

Sallle  D.  Meadows  EL  4-5 

Lee.  R.  E.  JHS  6-8 

Trippe,  J.  R.  JHS  6-7 

North  Thomaston  K-2 

VIdalla  City  K 

' 

Vifalla  HS  8-12 

Thoaiasvllle  City 

H!'^?"'  ^M;?r  ,  fl               ««lker  County 

Armuchee  Valley  EL  1-8* 

Douglass  MIDDLE  7-8                ^  .      .  ' 

Cedar  Grove  EL  1-8 

Ounlap  EL  K,  EHR 

Center  Post  EL  1-8 

Harper  EL  1-4 

tinwood  EL  1-7 

Jerger  EL  1-4 

Naclntyre  Park  MIDDLE  5-6 

Pond  Springs  EL  1-8 

• 

Scott  EL  1-4 
Thomasvllle  HS.9-12 

Walker  Correctional  Institution 
West  LaFayette  EL  1-7 

*  Code  1  - 

Schools 

deaimated  for  both  National  Defense  and  National  Direct  Student 

I,nan  cancellation  benefits 

Code  2  - 

Schools 

deslRnated  for  National  Defense  Student  Loan  cancellation 

benefits  only 

Cod*  3  - 

Schools 

dealKoatad  for  National  Direct  Student  Loan  cancellation 

benefits 

only 
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List  of  School*  Detemlned  to  have  High  Conccntratloiu  of  Studant*  froa  Lowlncoaa  Baalllaa 
For  national  Pefenae  Student  Loan  and  national  Direct  Studaot  loan  Cancallatlon  Baneflta  for  the  1978-79  and  1979-80  School  Taara 
Location Code  •  School  Has*  Location Coda  *  School 


Lltt  of  School!  Aatamined  to  have  High 
for  national  Defena*  Student  Loan  and  national  Direct  Student 


Location 


Code  *  School  na«e 


Concentrations  of  Students  froa  Low-Inco 
Loan  Cancellation  Benefits  for  the  197< 


■e  Faallles 

•79  and  1979-80  School  Years 


Location 


Code  *  School 


HAWAII  (cont'd) 


Walton  County 


Ware  County 


Warren  County 


Washington  County 


Waycross  City 


Wayne  County 


3 
I 

I 
I 
3 
3 

I 
I 
3 
3 
3 
3 
I 

3 


Carver  JHS  7-8 

Monroe  Area  Comp.  HS  9-12 

Monroe  EL  k-b 

Monroe  PR  I  K-3 

Walker  Park  EL  K-6 

Emerson  Park  1-7 

Manor  K-8 

Mesiorial  Drive  1-7 

Ware  Correctional  Institution 

Waresboro  K-7 

Norwood  EL  6-7 
Warren  Co.  HS  8-12 
Warrenton  EL  K-5 

Crawford,  D.  D.  EL 
Elder  EL 
Elder  JHS 
Sandersutlle  EL 
Tenntlle  EL 
Washington  Co.  HS 

Alice  Street  School  K-6 
Crawford  Street  K-6 
Center  JHS  7-9 
McDonald  Street  K-6 
Morton/Gilchrist  Park  1-4 
Waycross  HS  10-12 
Williams  Heights  K-6 

Jasup  EL  K-5 

North  Middle  Grades  6-7 

Odum  EL  K-7 

Orange  Street  EL  1-$ 

"Itch.  T.  C.  EL  1-5 

Screven  EL  K-7 

Wayne  Correctional  Institution 

Wayne  Co.  JHS  8-9 


Webster  County 
Wiest  Point  City 

Wheeler  County 
White  County 

Whitfield  County 
WI Icox  County 

Wilkes  County 
Wllklnsan  County 

Worth  County 


I  Webster  EL  K-7 

I  West  Point  EL  *-7 

3  West  Point  HS  8-12 

3  West  Point  PRI  K-J 

I  Wheeler  Co.  HS  7-12 

I  Mteeler  Co.  MIDDLE  ^-6 

I  Wheeler  Co.  PRI  K-3 

3  Wilte  Co.  EL  K-5 

3  White  Co.  HS  9-12 

3  White  Co.  MIDDLE  6-8 

3  Easts ide  EL  K-5 

3  Varnell  EL  K.-5 

3  Abbeville  El  K-7 

3  Pitts  EL  K-7 

I  Rochelle/Exelsior  K-7 

i  Wilcox  HS  8-12 

I  Wash ington-WI Ikes  HS  ■ 

I  Washington- WI  I  Ices  MIDDLE 

I  Washington- Wilkes  PRI  K-A 

3  Wilkinson. Co.  EL  4-6 

3  Wilkinson'Co.  JHS  7-9 

3  Wilkinson  (o.  PRI  K-3 

3  Wilkinson  Co.  SHS 


I  Dear i so  EL 

I  Hoi  ley  MIDDLE 

3  Parker  K 

•  Sylvester  EL 

I  Worth  Co.  JHS 

I  •  Worth  Co.  HS 


Konawaana  El. 

Konawaana  High  &  Inter. 

Kualapuu  El. 

KunU  El. 

Lala  El. 

Ullahua  High 

Llnapunl  El. 

Lincoln  El. 

Main  El. 

Makaha  El. 

Maunaloa  El. 

MdUnlay  High 

Molokal  High  &  Inter.  . 

Mountain  View  El.  &  Inter 

MaaUhu  El. 

Hanalkapono  El. 

Hanakull  High  &  Inter. 

Pahoa  High  &  El. 

Pala  El. 

Palolo  El. 

Banjaadn  Parker  El. 

Pearl  City  El. 

HAWAII  (cont'd) 


2  Pearl  Harbor  Kal  El. 

2  Pohakaa  El. 

2  Pope  El. 

1  Puuhala  El. 

2  Royal  El. 

1  Waiahole  El. 

2  Halalua  El. 

2  Halalua  High  &  Inter. 

1  Walanae  El. 

1  WaUnae  High 

1  Halanaa  Intar. 

2  UalbM  El. 
2  Walklkl  El. 
2  Walluku  El. 
2  WalMlu  El. 

1  UalMnalo  El.  &  Inter. 

1  Waipahu  El. 

2  Wahlawa  El. 

2  Waahlngton  Intar. 

2  (Tabling  El. 

2  Wheeler  Inter. 


lOAHU 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  froa  Low-Incoae  Faallles 
For  national  Defense  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *  School  Haae 


Location 


Code  *  »School  na 


} 


JlAtJAU. 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students 
For  national  Defense  Student  Lean  and  national  Direct  Student  Loan  Cancellation  Benefits 
Location 


Code  *  School  Kaaa 


HAWAII 


Alee  El. 

Ala  Wal  El. 

Allaaanu  El. 

Anuanua  El. 

Baldwin  High 

Caatla  High 

Central  Inter. 

Dole  Inter. 

Farrlngton  High 

Fam  El. 

Haaheo  El. 

Haiku  El. 

Halelva  El. 

Hana  High  &  El. 

Hanalel  El. 

Bauula  El. 

Hllo  Inter. 

Hllo  Union  El. 

Holualoa  El. 

Honaunau  El. 

Hookana  El. 

lao  6-8 

Illahl  El. 

Jarrett  Inter. 

Jefferson  El. 

Location 
HAWAII    (conf 


Low-Incoae  Faallles  ' 

or  the   1978-79  end  1979-80  School  Years 


Code  *     School 


d) 


Kaaava  El. 

Kaahuaanu  CI. 
Kaala  El. 
Kaawal  El. 

Kahaluu  El. 
Kahuku  High  &  laCar. 
Kallua  El. 
Kallua  High 
Kalulanl  El. 
Kalaheo  EI. 
Kalakaua  Inter. 
Kallhl  El. 
Kallhl   Kal  El. 
Kallhl  Waana  El. 
Kapaa  El. 

Kapaa  High  &  Intar. 
Kaplolanl  El. 
Kauaakanl  El. 
Kaumana  El. 
Kaunakakal  El. 
Kaaukaha  SI. 
Kakaha  El. 
Klhal  K-8 
Kllohana  El. 
King  Inter. 


ADA  COUNTY 

1 
2 

SUte  Correctional 
Caspus  EL 

Institution 

Boise  11 

2 

Jefferson  EL 

1 

Longfellow  EL 

2 

Lowell  EL 

< 

1 

Madison  EL 

2 

Pierce  Park  EL 

1 

St.  Joseph's  School 

1 

St.  Mark's  School 

1 

Whitney  EL 

1 

Uhlttler  EL 

BANNOCK  COUNTY 

Pocatello  125 

2 

Bonneville  EL 

2 

Emerson  EL 

1 

Jefferson  EL 

2 

Lincoln  EL 

1 

Roosevelt  EL 

1 

Tyhee  EL 

1 

Whittler  EL 

BENEUAH  COUNTY 

St.  Narles  141 

1 

Up-Rlver  EL 

U.  Benewah  142 

2 

PluMiier  SHS 

1 

PlusMer  EL 

BINGHAM  COUNTY 

Snake  River  #52 

2 

Pingree  EL 

2 

Riverside  EL 

Blackfoot  #55 

1 

Blackfoot  JHS 

1 

ElMwood  EL 

' 

1 

Fort  Hall  EL 

2 

Grovel  and  EL 

1 

Irving  EL 

• 

1 

Middle  School 

1 

StaUer  EL 

2 

Stoddard  EL 

BinCHAN  OOUHTY    (cont'd) 

Aberdeen  #58   2 


Firth  #59 
Shelley  #60 


BOISE  COUNTY 


Horseshoe  Bend  #73  2 


Aberdeen  EL-JHS 

Harding  Gibbs  JHS 
Johnson  EL 

Goodsell  EL 


Horseshoe  Bend  EL 


"r" 


BONNER  COUNTY 


Bonner  Co.  #82 

2 

1 
1 
1 
1 

1 
1 
2 

1 
1 

Clark  Fork  SHS 
Clark  Fork  EL 
Kootenai  EL 
Lincoln  EL 
Northslde  EL 
Priest  Lake  EL 
Priest  River  EL 
Sagle  EL 
Souths Ide  EL 
Washington  EL 

BONNEVILLE  COUNTY 

Idaho  Falls  #91 

1 

1 

Bush  EL 
Erickson  EL 

Swan  Valley  #92 

1 

Swan  Valley  EL 

CAMAS  COUNTY 

Camas  Co.  #121 

2 

Castas  County  EL 

CANYON  COUNTY 

Nanpa  #131 

1 
2 
1 

Centennial  EL 
Eastslde-Greenhurst  EL 
Lakevlew-Parfcvlew  EL        t 

*  Code   1   -   Schools  designated   for  both  National   Defense  and  national   Direct   Student  Loan  cancellation  banaftt. 
Code   2   -  Schools   designated   for  National   Defense  Student  Loan  cancellation  benefits  only 
Code   3  -   Schools  designated   for   National   Direct   Student   Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit* 
Code  2   -  Schools  designated  for  National   Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  national  Direct  Student  Loan  cancellation  benefits  only 
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Lt*t  of  School*  Deteralned  to  have  High  Concaotratlon*  of  Student*  froa  Low-IncoiK  Faatlle* 
For  H*tlonal  Defenae  Student  Lo*n  and  Hatlotutl  Direct  Student  U»n  Cancellation  Benefit*  for  the  1976-79  and  1979 


Location 


Code  *     School  Haaa 


Location 


Code  *     School   Ma 
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CANYUN  CUUNTY  (cont'd) 

CaldMcD  1132  2 
1 
1 

1 


Wilder  #133 


CLEARWATER  COUNTY 
Orofino  #171 

CUSTER  COUNTY 
Nackay  #182 

ELMORE  COUNTY 

Glenns  Ferry 
«192 


Mountain  Home 

»19.' 


FREMONT  COUNTY 

GEM  COUNTY 

Enwett  #221 

GOODING  COUNTY 
Gooding  #231 
( 

Wendell  #232 


Bliss  #234 

JEROME  COUNTY 
Jerone  #261 

Valley  #262 
KOOTENAI  COUNTY 

Coeur  d'Alene 
#271 

Kootenai  #274 


Worley  #275 


1 


Niddleton  #134     1 

Notus  #135  1 

1 

Pama  #137  1 

1 
1 

Canyon  #139  1 

1 

CASSIA  COUNTY 

Cassia  Co.  #151  2 
2 


Jefferson  JHS 
Van  Buren  EL 
Washington  EL 
Wilson  EL 

Holmes  EL 
Wilder  J-SHS 

Middleton  EL 

Notus  EL 
Notus  SHS 

Parma  EL 
Parma  JHS 
Roswell  EL 

East  Canyon  EL 
West  Canyon  EL 


Burley  JHS 
Mtn.  View  EL 
Overland  EL 


Cavendish-Teaken  EL 
Weippe  Middle  School 


LATAH  COUNTY 

Moscow  #281 

LEMHI  COUNTY 

S.  Lemhi  #292 

LEWIS  COUNTY 

Kami  ah  #304 

Highland  #305 

LINCOLN  COUNTY 

Shoshone  #312 

MINIDOKA  COUNTY 
Minidoka  Co. 


Location  Code  *  School  Waae "^*" ' 


Mackay  SHS 


Glenns  Ferry  EL 
Glenns  Ferry  JHS 

Mtn.  Hone  AFB  Int. 
Mtn.  Hone  AFB  Primary 
West  EL 

Youth  Services  Center 


Butte  View  EL 


Frahm  JHS 
Gooding  EL 

Wendell  EL 
Wendell  J-SHS 

Bliss  School 


Jefferson  EL 
Washington  EL 


^den  EL 


*  Code  1  -  Schoola 
Code  2  -  School* 
Code  3  -  Schools 


Harding  EL 
Sorensen  EL 
Winton  EL 

Harrison  EL 
Kootenai  J-SHS 
Rose  Lake  EL 

Worley  EL 
Worley  J-SHS 


NEZ  PERCE  COUNTY 
Lewiston  #1 

Lapwai  #341 

ONEIDA  COUNTY 

Oneida  Co.  #351 

OWYHEE  COUNTY 

Marsing  #363 


Bruneau-G.View 
#36S 

Homedale  #370 


PAYETTE  COUNTY 
Payette  #371 


New  Plymouth 
#372 


POWER  COUNTY 

Rockland  #382 

SHOSHONE  COUNTY 
Kellogg  #391 


Mullan  #392 

TWIN  FALLS  COUNTY 
Twin  Falls  #411 


Buh1  #412 


2    St.  Hary's  School 


I    Leadore  School  ^^  j>. 


2    Kamiah  EL 
1    Kamiah  JHS 


Highland  EL 


Lincoln  EL 


1  Acequia  EL 

1  East  Minico  JHS 

1  Heyburh  EL 

1  Lincoln  EL 

1  Memorial  EL 

1  Pershing  EL 

1  Pioneer  EL 

2  Washington  'L 

1  West  Minico  JH^ 


2  Webster  EL 

1  Whitman  EL 

1  Lapwai  EL 

1  Lapwai  J-SHS 


Stone  EL 


1  Marsing  EL 

1  Marsing  J-SHS 

1  Bruneau  EL 

1  Grand  View  EL 

2  Homedale  JHS 

2  Lincoln-Washington  EL 


1  Eastside  EL 

2  Payette  Christian 
1  Payette  JHS 

1  Wests ide  EL 

1  New  Plymouth  EL 

1  New  Plymouth  J-SHS 


Rockland  School 


1  Pinehurst  EL 

1  Silver  King  EL 

2  Sunnyside  EL 

1  John  Mullan  EL 


1  Bickel  EL 

2  Horizons  School 

1  Lincoln  EL 

2  Buhl  SHS      ' 


TWIN  FALLS  COUNTY  ' 
(cont'd) 

Filer  #413 

Hansen  #415 

Castleford  #417 
Murtaugh  #418 


Filer  EL 

Hansen  EL 
Hansen  JHS 

Castleford  EL 

Murtaugh  EL  ' 
Murtaugh  JHS 


VALLEY  COUNTY 
.   Cascade  #422 

WASHINGTON  COUNTY 
Welser  #431 


Midvale  #433 


Cascade  EL 
Cascade  J-SHS 


Park  Intermediate 
Pioneer  Primary 
Welser  JHS 

Ml d vale  EL 
Hidvale  J-SHS 


^ 


Llat  of 

Schools  Determined 

ILLINUIS 

from 

, 

to  have  High  Concentrations  of  Student* 

Low-Incoow  Fnsillles 

For  National  Defense 

Student 

Loan  and  National  Direct  Student  Jx>an  Cancellation  Benefit 

*  for  the  1978-79  and  1979-80  School  Year* 
Code  *  School  Namo 

Location 
ADAMS  COLTm 

CASS  COUNTY 
i 

1 

Beard  EL 

1 

Berrlan  El 

2 

Beardstotro  JHS 

2 

Dewey  El 

2 

Chandlervllle  C  U  k-12       » 

2 

E^raon  El 

2 

Lincoln  EL 

1 

Franklin  EL 

2 

Virginia  HS 

1 

Irving  El 

1 

Haahlngton  EL 

1 

Jefferson  El 

2 

Liberty  Fl                        CHAMPAIGN  COUNTY 

-2 

Qulncy  JHS 

2 

Unity  HS 

2 

Centennial  HS 

1 

Washington  EL 

2 

Central  HS 

1 

Webater  EL 

1 
1 

Columbia  EL 
Dr.  Howard  EL 

ALEXANDER  COUJITY 

2 
2 

Eastlawn  EL 
Fisher  EL 

1 

Bennett  EL 

1 

Franklin  Middle 

1 
1 

Cairo  HS 
Cairo  JHS 

1 
2 

Garden  Hills  EL 

J  W  Eater  JHS             tT        . 

, 

1 

Calro-Epvptlan  Adult  HS 

2 

Jefferson  Middle 

1 

Cairo-Egyptian  Child  EL 

1 

«  L  King  JR.  EL 

1 

Egyptian  EL 

2 

Maplewood  EL 

1 

Egyptian  JHS 

2 

Myna  Thompson  EL 

1 

EMTSon  EL 

2 
2 

Pleasant  Acn.'S  EL 
Prairie  EL 

- 

2 

Rantoul  TWP  HS 

BOWD  COUNTY 

2 

Drbana  Jr.  HI  SCHO-Fls 

2 

Greenville  EL 

1 

Washington  EL 

2 

Greenville  JHS 

1 

Webber  EL 

- 

2 

Mulberry  Grove  J-SHS 

2 

Westvlew  EL 

' 

1 

Salthboro  EL 

«                        CHRISTIAN  COUNTY 

2 

Wiley  EL 

BROWN  COUNTY 

2 
2 

Lincoln  CL 
Meaorlal  EL 

1 

Brown  County  FS 

2 

Morrlaonvllle  EL 

2 

North  Grade  EL 

2 

Mount  Auburn  EL 

2 

South  EL 

2 

Pana  JHS 

CALHOUN  COUNTY 

2 

\ 

CLARK  COUNTY 
Hardin  EL 

• 

• 

X 

Kanpsvllle  EL 

2 

Martinsville  J-SHS 

2 

Orange  EL 

CAW«OLL  COUNTY 


dealgnated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  beneflta 
designated  for  National  Defenae  Student  Loan  cancellation  beneflta  only 
designated  for  National  Direct  Student  Loan  cancellation  beneflta  only 


PBIEIAl  IfOtSTfl,  VOC  44,  NO.  49— MONDAY,  MAICH  11  197* 


Avenue  EL 
Thomson  HS 


«  f_^^  \   -  s/-t.~,l«  rfi->ilgn«ted  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit* 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


^ 


rCOfftAl  REMSTK,  VOL  44.  NO.  4»     MONDAY.  MAICH  \%  1979 


UMI 


14298 


NOTICES 


ILUNCU 
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ILLINOIS 
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List  of  Schools  Detemlned  to  have  High  Concentrations  of  Students  fron  Low-Incooie  Fsntltes 
For  N;iclonal  Defense  Student  Loan  «nd  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1976-79  and  1979-80  School  Yeara 


.Location 


Code  *  School  Naa 


Locaclon 


Code  *  School  Nan 


CLAY  COUNTY 


CLINTON  COCNTT 


COLES   COLTrnt 


COf>K   COLTJTT 


2  Clay  City  EL 

2  Flora  JHS 

2  Lincoln  FL 

2  Loulsvllle-Blble  Cro   EL 

2  Mcendree  EL 

1  Oakaloosa  EL 

t   ,  Xsnla  EL 


2  Beckene^er  EL 

2  Breese  EL 

2  Cjrlyle  EL 

2  Central  Cooo  RS 

2  North  Waraac  EL 

2  St.    Oomlnlc 


2  Bennett  EL 

1  Grant  Park  EL 

1  Lake  Cr<:st   EL 

2  Katcoon  HS 

2  Washington  EL 


Abbott    EL 

Agassi z  EL 

ALC/Dajr  Care  Certer  EL 

ALC/Non-Ambulatory  Center   EL 

Alcott  EL 

Aldrldge  EL 

Algonquin  EL 

Altgeld   EL 

Aaundsen  HS 

Andersen   ED  VOC  Culd  S-MS 

Andersen  EL 

Argo  Com  HS 

Argo  EL 

Armour  EL 

Arsstrotig  EL    . 

ArosPcoag   School-branch    tl 

Ascension   -   St.    Susmna 

Assumption  BUM     EL 

(West    :4ih   Blvd.) 

Attucks   EL 

Audubon  EL 

Austin  HS 

Austin^    HS-Brap.ch 

Avalon  Park  EL 

Avon4aIe  EL 

Banneker  EL 

Barnard  EL 

Barton  Branch  EL 

(S.    V>'  U    'tl    -Vf-.) 

Barton  EL 

(S.    Wolcott    Ave. I 

Bass   EL 

Batenan  CL 

Bites   EL 

Beacon  Hill   EL 

Beale   EL 

Beale  Cpper  JHS 

Beethoven  EL 

Beldler  EL 

Bennett   EL 

Bethel  Lutheran  EL 

B«thel-Can  Christian  EL 

Bcthune  EL 

Blmey  EL 

Black  EL 

(S.  EiiCll  '  Ave.  > 


COOK  COUNTY  (cont'd) 

.^ 

2 

Black  School  -  Branch  -- 
(S.  Coles  Ave.) 

EL 

Blackhawk  EL 
Blackhawk  JHS 

Blaine  EL 
Blessed  Agnes  EL 
Blessed  Sacrament  EL 
Bloon  Tovmshlp  HS 

Bloom  Trail  HS 
Bond  EL 

Bontenps  EL 
Bowen  HS 

Bradwell  EL 

. 

Brenan  EL 

Brenan  School  -  Poe  Br. 

EL 

Brenneman  EL 

^ 

Brentano  EL 
Bridge  EL 

Bright  EL 
Brown  EL 

Brovnell  EL 

Bryant  EL 

List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low- Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location  Cod'i'irTaiool  Name .     i-c«il„n  Code  *  School  Name 


COOK  COUNTY  (cont'd) 


COOK  COUNTY  (cont'd) 


2 
1 
2 
1 
1 
2 

I 

1 

2 

1 

I 

2 

2 

1 

1 

1 

1 

1 

1 

2 

I 

1 

1 

1 

1 

1 

I 

1 

1 

1 

1 

1 

1 

1 

1 

I 

1 

1  » 

1 

I 
I 
I 
2 
2 
I 
1 


(  i.  Kidvale  Ave.) 
Bryant  EL 
(Harv,v.  111.) 
Bryn  Mawr  EL 

(i.  Jeffi-r>  /Vf.)      '  - 
Bryn  Mawr  EL 
(S.  Lbnpj>t'l  rvve.) 
Buckingham  Br  of  War  EL 
Bunche  EL 
Burbank  EL 
Burke  EL 
Burley  EL 
Burnhan  EL 
It..    9bth  St.) 
Burnham  School  -  Antho  EL 
Bumhar.  School  -  (Kjlds  EL 
Bums  EL 
Bumslde  EL 
Burr  EL 
Burr  Oak  EL 
Burroughs  EL    * 
By  ford  EL 
Byrd  EL 

Carblnl  Green  Cooa  HS 
Caldwell  EL 
Caldwall  Med  EL 
Calhoun  North  EL 
Calumet  EL 
Calmct  HS 
Caoeron  EL 
Carnegie  EL 
Carpenter  EL 
Carter  EL 
Carver  Area  HS 
Carver  EL 
Carver  Upper  JHS 
Cathedral  HS 
Gather  EL 
Central  YMCA  HS 
Chalmers  EL 
Cha»»   EL 

Chicago  Ketrcpolltan  HS 
(Hilcago  Urban  Day  EL 
Chicago  Vocational  HS 
Chllds  EL 
Chopin  EL 
Chopin  Upper  JHS 

Oirlst  the  Ktn;  Luth  O. 
Christian  Action  Hinlstry 
Christopher  Sch>Nleh  EL 
Chute  Middle 
Cicero  tL 
Clark  Middle 
Clenente  HS 


•  Cod« 
Code 
Code 


1  -  Sch,x>U  desli^nacod  for  both  National  Defense  anJ  National 

2  -  Schools  designated  for  National  Defonse  Student  Loan  cance 
1  -  SchooU  designated  for  National  Direct  Student  Loan  cancel 


Direct  Student  Loan  cancel lacioo  benefits 
Uatlon  benefits  only 
lation  benefits  only 


*  Code  1  -  Schoo 
Code  2  -  Sc!no 
Code  3  -  Schoo 


Cockrell  Child-Parent  EL 

Cole  Child  Parent  EL 

GoJes  EL 

Collins  HS 

Colpsan  EL 

ColunbiiR  EL 

(S.  54th  Ave,) 

Col'imbus  EL 

(N,  Lfovitt  St.) 

Cook  El 

Cooley  ED  t,   VOC  Guide  EL 

Coeley  Vocational  HS 

Coolldge  Middle 

Cooper  EL 

Cooper  Upper  JHS 

Copernicus  EL 

Corkery  EL 

Corliss  HS 

Cornell  EL 

Corpus  Christl  EL 

Cottage  Grove  EL 

Crane  HS 

Cregier  Vocational  HS 

Crown  EL 

Cuff*  EL 

Curie  HS 

Curtis  EL 

Daniel  Eurnhar,  EL 

Darwin  EL 

D*Len«  D-iy  EL 

D<?land   Chlld-Parer.t »EL 

Del  and  EL 

Denern  EL 

Deprlest    EL 

Dett   El 

Dever  EL 

Dewey  Child-Paren? 

(W.   54th  H.) 

Dewey  EL 

(S.    Union   Ave.) 

Dickens  Child-Parent  tl 

DisR^y  Magnet    EL 

District   DevelopT.ent   EL 

Dixon  EL 

Dodge   EL 

Donophue   Chl!i-Parent   EL 

Donoghue  EL 

Doollttle  Inter-l'ppe   EL 

Boollttle  Primary  EL 

Douglas  EL 

Dr.  Charles  E  Gavin  EL 

Drake  Ed  Voc  Culd   JHS 

Drake  EL 

Drew  EL 

Drumniond  EL 

Dubois  EL 

Dulles  EL 

Duiras   Child-Parent   EL 

fXnsas   EL 

Dunbar  Vocational  HS 

Dunne  EL 

Dusable  HS 

Dvorak  EL 

Dyi!tt  Kiddle 

Earle  EL 

Earle  Sch-Hcrnltage  EL 

Earle  School  EL  - 

Einstein  EL 

Elsenhower  EL 

(South  Holland,  111.) 

EllinhLon  Branch  EL 

(2AI  N.  Central) 

Ellington  EL 

(;i24  N,  LiPtrnl) 

Elm»r  C.  Kitrh  EL_„ 


designat^-d  for  both  National  Defense  and  National  Direct  Stiiden 
destt;nated  for  National  Defense  Student  Loan  cancellation  bene* 
designated  for  National  Direct  Student  Loan  cancellation  bcnef 
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Emerson  EL 
(Harvey,  111.) 
Ecerson  EL 
(Melro-ie  lark,  HI.) 
Emmet  EL 
Englewood  HS 
Epiphany  EL 
Ericson  EL 
Esmond  EL 
Evanston  TWP  HS 
Everett  EL 
Everett  F.  Kerr  JHS 
Evers  EL 

Fannie  R.  Roberson  K-12 
Faraday  EL 
Farragut  HS 

Farren  Child-Parent  EL 
Farren  El 
Felsenthal  EL 
Fenger  HS 

Ferguson  Child-Parent  EL 
Feral  EL 
Femwood  EL 
Field  EL 

First  Bethlehem  Luth  EL 
Fiskc  EL 

Flower -Vocational  HS 
Fort  Dearborn  EL 
Foster  Park  EL 
Franklin  EL 
Frazler  EL 

Frederick  Douglass   JHS 

Fuller  EL 

Fulton  EL 

Funs ton  EL 

Gage  Park  HS 

Gage  Park  Branch  EL 

Gale  EL 

Garfield  EL 

(Blue  lsl.7r,.-,  lU.) 

Garfield  EL  (Chlcapo  Heiphts,  HU 

Garvey  KL 

Gary  EL 

(^rshwin  EL 

Gillespie  EL 

Gillespje  Upper  JHS 

Gladstone  EL 

Gladstone  EL 

Glenwood  School  For  Boys  EL 

Goethals  Ed  Voc   JHS 

Goethe  EL 

Goldblatt   EL 

Compers  EL 

(k)od   Shepherd  EL 

Cordon  Upper   JtiS 

Goudy  EL  Marti 

Goudy  EL 

(kiudy  North   Branch   EL 

Graham  EL 

Grant  EL 
■  Grant-White  EL 

Greeley  EL 

Greene  EL 

Greenwood  EL 

Gregory  EL 

Gresham  EL 

(^ggenheim  EL 

Haines  EL 

Haines  School-Hill la   EL 

Hales  Franciscan  HS 

Hamilton  EL 

Hamllne   EL 

Hainnond  EL 

Hansberry  Child-Parent  EL 


:  Lobn  cancellation  benefits 
ts  otily 
:s  only 


UMI 


^• 
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List  of  Sch.x>ls  Oeteratned  to  have  High  Concentrations  o 

f  Students   fron  Low- Income  Paalltes 

Far  Satlnnst   Defense  Sciilent   Intn  ^nd  National   Direct  Student   Loan  Cancellation  Beoeflta    for   the   1978-79  and   1979-80  School  Tear* 

Location                              Oyde  *     School    N^ne                                                          Location                               Gxle  *     School   MaiM 

CUUK  COUHTY  (cont'd)                                                                                                          COOK  CUCWTY   (cont'd) 

I            Harlan  HS                                                                                                             1           Johnson  □. 

I            Harper  HS                                             .1            Jones  Coacrclal  HS                       ) 

I            Harrison  HS                                                                                                                1            Joplln  EL                                              / 

I            Hartlgan  EL                                                                                                                1             Josephlnua  HS                                     ( 

1            Harvard   EL                                                                                                           1            Joyner  Child-Parent  EL 

2            Hsu^an  EL          ^                                                                                                          2            Juarez   HS 

2           Haven  Middle                                      I                                                                1            Judd  EL 

I            Hawthorne   CL                                                                                                              1            Julian  HS 

I            Har   EL                                                                                                                           2            Jungnan   EL 

1           "«/  EL                                                                                                                    1            Keller  JHS 

(K.   LeonlnRton)                                         ,                                                        2           Kelly  HS 

1            Hayes   Institute  EL                                                                                          1            Kelvyn  Park  HS 
t            "y^   ^^                                                                                                                         J            Kennedy   EL 

2            Heaiy  EL                                                                                                                2           Kenwood  Acadeoy   HS 

I            Hearst    CL                                                                                                                     1            Kershaw   EL 

2           Heiges  EL         1                                                                       ,                             I            Key  EL 

I            Hefferin  EL     }                                                                                                  1            ting  El 

I            Hender^'on  EL                                                                                                        1            King  HS 

•l                        J           Hendrlckj   EL                                                                                                       2            Kipling  EL 
I            Henscn  EL                                                                                                              1           John   EL 

I            Herbert   EL                                                                                                            2            Koaensky  >EL 

I           Kerzl  Chlld-Pacent  EL                                    -                                                1            Koscluszko  EL 

1            Kerzl   EL                                                                                                                        1            KozBlnskl   EL 

1            Hess  Upper  JHS                                                                                                    2            LaSalle  EL 

2           Hlbbard  EL                      '                                                                                      x            Ufayette  EL 

1            Klg^lne   EL              .-V                                                                                              1            Lake  View  HS 

1            Htnton   EL                                                                                                                      1            Lakeshore  SDA  Church   EL 

1           Htrsch  HS                                                                                                             -2           Lakewood  EL 

2            HL   Rlchardj  HS                                                                                                           2            Lane  Tech  HS 

1           Hodgklns  EL                                                                                                    2           Las  Cases  Occupation 

I            Holden  EL                                                                                                               1            Lathrop  EL 

■    .    •                                      '■            Holmes   EL                                                    /                          .                                   1            Laura  WARD  EL 

(w.   tarfleld    Blvd.)                               ^                                                                1            Levies.   Lpper     JHS 

I            Holmes   EL                                                                                                                      1            Lawrence  Upper  JHS 

(Hjrvcy.    111.)                                                                                                            i            Law.on   EL 

I            Holy  An«eis  EL                                                                                                   i            Learning  Network  EL 

I           Holy. Cross  EL                                                                                                     j            Leaoyne   EL 

IS.    ttaryland   Ave.)                                                                                                  2            Lewis   EL 

1           Holy  Faotly  EL                                                                                                   l            Levls-Chairplln  EL 
'<S>.   'ay)                                                                                                               A           Llbby  EL 

2           Holy   Innocents  EL                                                                                      y^  I           Lincoln  EL 

, 

1            Holy  Kaoe   of  Mary   EL                                                                                   ^                   (Chicago  Heljhts,    III . ) 

I            Holy  Rosary     EL                                                                                                 I            Lincoln  EL 

(w.    trie   St.)                                                                                                                    iJlKmaor,    111.) 

I            Holy  Trlntly  HS                                                                                                 1            Lincoln  EL 

, 

I            Hookway   EL                                                                                                                                (blue    Uland.    III.) 

1           Hope  Middle                                                                                                          1            Llndbloa  Tech  HS 

I           Horace  Maaa     EL                                                                                                 2           Llnne  EL 

1            Howe  EL                                                                                                                  2            Locke  EL                                                    » 

I           Howland   EL                                                                                                            2            Longfellow  El. 

1           Hughea  EL                                                                                                              1            Loretto  TSuIi    Education  HS 

I           Hughes  Laagston  EL                                                                                           1            Low  Upper  Cn  de  JHS 

I            Hyde  Park  Career  Aca     HS                                                                              1            Lowell   EL 

1            Ida   B.   Wells  Barnett    EL                                                                                     2            Lowell-Longft^llaw  EL 

I            lamaculate  Conception  EL                                                                              1            Luella  EL 

(N.   tiorth  lark  Ave.)                                                                                       1            Lyon  EL 

I            Industrial   Skill  Center  «S                                                                          i            M.    Sheridan  EL 

2            Irving  El                                                                                                              ^            Madison  EL 

(V^i           .    'lU                                                                                                                         (S^    Dorchester    Ave.) 

I            Irving  EL                                                                                                              1           Madison  EL 

(W.    Lexington  St.)                                                                                                                (Smith   Holland,    111) 

1           J.   Thorp  EL                                                                                                          1            Manlerre  EL 

1            J  Ward  EL                                                                                              .1           Manley  HS 

2            Jackson  EL                                                                                                                   1            Mann  EL 

I           Jackson.   Mahal la     EL                                                                                       ^           Marconi  EL 

2           Jahn  EL                                                                                                                   2           Markhasi  Park  EL 

1            Jefferson  EL                                                                                                        1            Marshall  HS 

(W.    Killini.r«   St.)                                                                                                     1            Martin  L.    King,   JHS 

2           Jeffersf^n  n. 

1           Maaon  Chlld-Parcat  EL 

^                                       (Chicago  Hrl(^hts.    (tl.) 

I            Maaon  EL 

1            Jenner  EL                                                                                       '                        1            Mason  Primary  EL 

I           Jensen  EL                                                                                                              1            Mason  Upper     JHS 

I           Jlrka  EL                                                                                                                 1           Maternity   BVM  EL 

1           Joan  Aral  Middle                                                                                                1           May   EL 

I           Johnson  Chi Id -Pa rent  EL 

X            Mayer  EL 

list  of  Schools  Determined  to  have  High  Concentrations  of  Students  f 
For  National  Defense  Student  Loan  and  National  Direct  Student  U,an  Cancellation  Benefit, 
— 5^  Location  Code  *  School  Hanie_ 


Location 


Co< 


COOK  COUrfr\  (cont'd) 


14301 


om  Low-Income  Families 

or  the  1978-79  and  1979-80  School  Tears 


School  Name 


COOK  COUNTY    (cont'd) 


Code   I   -  SchooU  designated    for   both   N<itlonal 
Code   2   -  Schools  detilj;n3teJ    for  National    Defen 
Codm  3  -  Schoola  designated   for  Hatlooat   Dlcec 


Defgnae  iij  National   Direct   Student   Loan  cancellation  benefits 
se  Student  Loan  cancellation  benefits  only 
t  Scuden'c  Loan  cancstlatioo  benefits  only 


* 

Code 

I 

- 

Scl 

Code 

2 

- 

Scl 

Code 

3 

- 

Scl 

EL 


KS 


HS 


Mayo  El. 

McCormick  EL 

McCash  EL 

McKlnley  Development 

McLaughry  EL 

McClellan  EL 

McCorkle  EL 

McCutcheon  EL 

(N.  Sheridan  Ku. ) 

McCutcheon  Branch,  EL 

IN.  Kenmore  Avf.) 

McDade  EL 

McKlnley  Ed&Voc   EL 

McKlnley  Interln  EL 

McLaren  Occupational 

McPherson  EL 

Medger  Evers  EL 

Medill  Int  &  Upper  EL 

Medlll  Primary  EL 

Melody  EL 

Melrose  Park  EL 

Mendel  Catholic  HS 

Miller  Child-Parent  EL 

Mitchell  EL 

Mohawk  EL 

Mollison  EL 

Monroe  EL 

Moos  EL 

Morgan  EL 

Morgan  Park 

Morrill  EL 

Morris  EL 

Morse  EL 

Morton  Upper  JHS 

Mount  Vernon  EL 

Mozart  EL 

Mulligan  EL 

Murray  EL 

Nansen  EL 

Nash  EL 

Nathan  Hale  Caapus  EL 

Nathan  Hale  Middle 

Nettelhorst  EL 

Newberry  EL 

Newton  EL 

Nixon  EL 

Nobel 

Notre  Dame  EL 

Nottingham  EL 

0  A  Thorp  EL 

Oakenw?ld  (North)  EL 

Oakenwald  (South)  EL 

Oakenwald  N  Child-Parent 

Oakenwald  North-Robi 

Oakland  EL 

Oakton  EL 

Oglesby  EL 

Okeeffe  EL 

Olive  Child-Parent  EL 

Orr  HS 

Otis  EL 

0' Toole  EL 

Our  Lady  Gate  of  Heav 

Our  Lady  Help  of  Chr 

Our  Lady  of  Cuadalup  EL 

Our  Lady  of  Lourdes  EL 

(S.  Keller  Ave.) 

Our  Lady  of  Pompeii  EL 

Our  Lady  of  Sorrows  EL 

Our  Lady  of  the  Garden  EL 

Overton  Child-Parent  EL 

Overton  EL 

P  Sheridan  EL 

Paderewskl  EL 

Parents  School  Prima  EL 


EL 
EL 


Park  Manor  EL 

Parker  Oil id-Parent  EL 

Parker  EL 

Parkman  EL 

Parkslde  EL 

Paul  Revere  EL 

Peabody  EL 

Peirce  EL 

Penn  EL 

Perry  EL 

Phillips  HS 

Piccolo  EL 

Piccolo  Middle 

Pickard  EL  J 

Pirle  EL 

Planodon  EL 

Pope  EL 
^  Posen  EL 
Npowell  EL 

Trcscott  EL 

Presentatlon-Preclou  EL 

Price  EL 

trologue  Alternative  H/S 
Prosser  Vocational  KS 
Providence  of  God  EL 
Providence  St.  Mel  HS 
Proviso  East  HS 
Pulaski  EL 
Pullman  EL 
Raster  Branch  EL 
(S.  Woort  St.) 
Raster  EL 

(S.  Hcrnltapc  Ave.) 
Ravensuood  EI 
Raymond  EL 
Reavis  EL 
(E.  50th  St.) 
Reed  EL 
Rellly  EL 
Resurrection  EL 
Revere  EL 

Rich  Central  Campus   HS 
Richards  Vocational  HS 
Riis  EL 
Riley  EL 

Robert  Burns  Branch  EL 
Robeson  HS 
Robichaux  Branch  EL 
Roentgen  Ed  Voc  Guid  JHS 
Roosevelt  HS 
Ross  EL 
RuRgles  EL 
Ryder  EL 

Ryerson  EL 

Sabin  EL 

Sacred  Heart   EL 

(S.  fay  St.) 

Salazar  Bilingual   EL 

Salem  Christian  EL 

Sandburg  EL 

Sanders  EL 

Santa  Maria  Addolors  EL 

Sauk  Trail  EL 

Sbarbaro  EL 

Scan Ian  EL 

Schiller  EL 

Schmld  EL 

Schneider  EL 

Schubert  School  -  Hans   EL 

Schurz  HS 

Scott  Child-Parent  EL 

Scott  EL    ^ 

(S.  Blackstnne  Ave.) 

Senn  HS 

Senn  School  -  American  HS 


A 


ools  designated   for   both  National   Dcfenae  and  National    Direct  Student   Loan  cancellation  benefits 
lools  designated   for  National  Defense  Student  Loan  csnc«lljiCion  benefits  only 
lools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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CtlK  aiUNTV    (cont'd) 


CUIK  UtMY    (cont'd) 


teward    LL 

Sexton   EL 

Shakeapcare  EL 

Shepard   EL 

Slierman  EL 

Slierwood   EL 

Shcesmitt^  EL 

Shoop   EL 

Simeon  Vocational  HS 

Sinpson  Fanlly  Living  HS 

Skinner  EL 

Smith  W  EL 

Smyser  EL 

Smyth  EL 

South  Shore  HS 

Spalding  EL 

<N.  tnullna  Si.) 
Spencer  EL 
Spry  EL 

Spry  Upper  JHS 
St.  Adalbert   EL 
St.  A«(natlus  College   Hb 
St.  Alphonsus   EL 
St.  Ambrose   EL 
St.  Ann   EL 
'  ■.  lith  it .» 
St.  Ann  HS 
St.  Ansela  EL 
St.  Augustine   tL 
St.  Basil   EL 
St.  Bernard   EL 
St.  Boniface   EL 
St.  Brendan   EL 
St.  BrlJe   EL 
St.  Bridget   EL 
St.  Calllstua   EI. 
St.  Carthage   EL 
St.  Caslmir  Parish  HS 
St.  Caslmir   EL 
St.  Catherine  of  Slen  Tl 
St.  Charles  Lwanga  EL 
St,  Colunbanus   EL 
St.  Cyril  Carmelite   EL   • 
St.  Elizabeth  EL 
St.  Ethelreda   EL 
St.  Florlan  EL 
St.  Frances  Xavler  C \ra  EL 
(i,  j.ncrei.ientu) 
St.  Francis  De  Paula   i::. 
St.  Frances  }laiver   FL 
(W.  Barry) 
St.  George   FL 
St.  Gertrude   EL 
St.  James  EL 
(b.  Wabash) 
St.  John  of  Cod"  EL 
St.  John  the  Baptist   EL 
St.  Josaphat   EL 
St.  Joseph   EL 
(N.  (Jrliflns) 
St.  Joseph  i:S 
(S.  Hermllaft) 
I  St.  Joseph  EL 
Ij,    lAuline) 
St.  Justin  Martyr   EL 
St.  Laurence  EL 
St.  Leo  the  Great   EL 
St.  Ludmllla   EL 
St.  Malachy   EL 
St.  Mark   EL 
St.  Martin   EL 
St.  Mary  of  tlie  Angel   EL 
St.  Mary  EL 
(t.  137th  St.) 


*  Code  1  -  Scliools  designated  for  both  National  Defense  and  National  Direct  Srude 
Code  2  -  Schools  designated  fi>r  National  Defense  Student  l^can  cancellation  bene 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benef 


tm   Lotf-Incone  Famlllps 

or  the  1978-79  and  1979-80  School  Year« 


List  of  Schools  Determined  to  have  High 
For  National  Defense  Student  Loan  and  National  Direct  Student 


Location 


Code  *  School  Name 


(k>ncentratlons  of  Students  from  Low-Income  Fanllles 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location   Code  *  School  Name 


CUOK  ODl'CTY  (cont'd) 


St.  :iel   EL 

St.  Michael  Central  HS 

St.  Michael  EL 

KiiCsxn) 

Paul  Lutheran   EL 

Ikriaro  Ave.) 

Peter  &  Paul   Fl 


(N. 
St. 
(N. 
St. 
(t. 
St. 
St, 
St. 
St, 


"Ul  St.) 
Philooena 


EL 


EL 
EL 


EL 
Plus  V  EL 
Procopius   EL 
Procoplus   HS 

St,  Raphael   EL 

St.  Sabina   EL 

St.  Stanislaus  Kostka 

St,  Teresa   EL 

St.  Thaddeus   EL 

St.  Thomas  Aquinas   El 

St.  Thomas  of  Cantcrb 

St.  Thomas  the  Apostl 

Stagg  EL 

Steinraetz  HS 

Stewart  EL 

Stockton  Child-Parent  FL 

Stockton  EL 

Stowe  EL 

Sturgls  Voc  Ed  Cuid   EL 

Suder  EL 

Sullivan  EL 

Sullivan   Hi 

Sullivan  Hoise  K-l^! 

Sunner  EL 

Swift  EL 

T,  Roosevelt  EL 

Taft  El 

Talcott  EL 

Tanner ,EL 

Tennyson  ED  \'0C   Gtll)   JHS 

Terrell  EL 

Thornton  HS 

Thorp  ED  VOC  Of ID  JHS 

Tllden  HS 

Tllden  EL 

Trumbull  EL         * 

Truth  Clid-Parcnt  EL 

Truth  EL 

Tubnan  Family  Living   HS 

Tuley  Middle 

Tuley  Middle-Diego 

Turner  EL 

Turner  W  EL 

IJ,S,  Grant  EL 

A'an  Vllssingen  F.I. 

Vanderpoel   EL 

Visitation  EL 

Visitation  HS 

Von  Hunboldt   EI. 

Cx.  Ifirsch  bt.) 

Von  Huntioldt   EL 

(I-.  California) 

Von  Steuben  HS 

Von  Steuben  Upper  JHS 

W  Green  EL 

Wadsworth  CL 

Wadsworth  tpper  JHS 

Waller  HS 

Walsh  EL 

Warren  EL 

Warren  Palm  Middle 

Washington  CL 

(M(!vv.i-<-f:,  III.) 

Washington  EL 

(Harve>.  Ill) 

Washlngton-McKlnlcy   EL 


CRAWFORD  COUNTY 


CUMBERLAND  COUNTY 


DE  KALB  COUNTY 


DE  WITT  COUNTY 


DOUGLAS  COUNTY 


lDGAR  COL'NTY 


2 

1 
1 
1 

1 

1 
1 


1 

2 
2 

1 

2 
1 


1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 
1 
1 
1 
1 
2 
1 


.) 


JHS 


VO  HS 


EL 


Waters  EL 
Webster  EL 
Wells  HS 
Wentworth  EL 
(S.  Sanpamon  St, 
Wescott  EL 
West  Garfield  Parli 
i;est  Pullman  EL 
(S.  tarnell  <\ve.) 
West  Pullman  EL 
(W.  122nd  St.) 
Westlnghouse  Area 
Westwood  EL 
Westwood  JUS 
Wheat  ley  Child-Parent 
Whistler  EL 
Whlttler  EL 
(Harvey,  Ul.) 
Whit tier  EL 
(W.  ?3rd  jt.» 
Whlttler  EL 
Wicker  Park  EL 
Wlllard  EL 

William  Sherman  Branch  EL 
Williams  EL 
Wilson  EL 

Wilson  Occupational 
.  Wlrth  Experimental 
Wood lawn  EL 
Woodson  (North)  EL 
Woodson  (South)  EL 
Woodson  ail Id-Parent 
Wright  EL 
Yale  EL 
Yates  EL 
Yates  Upper  JHS 
Young  Magnet  HS 
Ztebcli  EL 


Hutsonvlllc  EL 


EDWARDS  COUNTY 


N(aiAM  COUNTY 


FAYETTE  COUNTY 


i:s 

JHS 


CL 


FRANKLIN  COL'NTY 


Neoga  EL  &  JHS 


Chesebro  EL 
Malta  Grade  EL 
Thomas  H.  Roberts  EL 


Douglas  EL 
Webster  EL 


RTTON  COUNTY 


2 

Areola  EL 

2 

Arthur  EL 

2 

Arthur  J-SHS 

2 

Netman  EL 

2 

Villa  Grove  HS 

2 

Carolyn  l.enz  F.L 

2 

(Hirisman  EL 

2 

Crestwood  EL  i 

2 

Kansas  HS 

1 

Memorial  EL 

1 

Redmon  EL 

1 

Scott  land  JHS 

2 

Vance  EL      / 

GALLATIN  COL'NTY 


GREENE  COLTJTY 


JRHS 


HAMILTON  COL'NTY 


Bone  Gap  Grade  EL 


Altamont  Grade  EL 
South  Side  Grade  EL 
Watson  Grade  EL 


Jefferson  EL 

Lagrove  EL 

Lagrove  HS 

Lagrove  JHS 

Ramsey  EL 

Ramsey  HS 

Shobonier  EL 

St.  Elmo  EL 

St.  Elmo  SHS 

FORD  COL'NTY 

3 

Nazarene  Nursery  EL 

2 

Paxton  JHS 

Benton  Cons  KS 
Central  JHS 
Christopher  Comn  HS 
(Sirlstopher  EL 
Denning  EL 
Douglas  EL 
Ewlng-Northem  EL 
Flatts  EL 
Frankfort  EL 
Frankfort  HS 
Grant  EL 
Letter  EL 
Logan  EL 

Mulkeytown  Cons  EL 
Thompsonville  HS 
Valler  JHS 
Zelgler-Royalton  EL 
Zelgler-Royalton  HS 


Avon  J-EHS 

Comn  Workshop  6  Training  HS 

Ingersoll  JHS 

Isaac  Swan  EL 

South  Ful ton  Con  EL 


Rldgway  HS 
Shavneetown  J- 


SKS 


Carrol Iton  EL 
Greenfield  EL 
Greenfield  HS 
Hillvlew  EL 
North  Greene  HS 
Patterson  EL 
Washington  JHS-E 
White  Hall  EL 


Dale  EL 
McLeansboro  East 


EL 


t  Loan  cancellation  benefits 
its  only 
ts  only 


*  (i>dc  1  -  Schools  designated  for  both  National 
Code  2  -  Schools  designated  for  National  Defen 
Code  3  -  Schools  designated  for  National  Dtrec 


Defense  and  National  Direct  Student  Loan  cancellation  benefits 
se  Student  Loan  cancellation  benefits  only 
t  Student  I^an  cancellation  benefits  only 
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List  of  School*  Detemlned  to  have  High  Concentrations  of  Students  from  Low-Incoiae  Famltlps 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Caocellatloo  Benefits  for  tba  1978-79  and  1979-80  School  Year« 


Location 


Code  *  School  Wane 


Location 


Code  *  School 


For  national  Defense 
Location 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  fron  Low-Income  Fanllles 
Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits" for  the  1978-79  and  1979-80  School  Years 
Code  *  School  Name LocatJ^n Code  *  School  Name — __ 


HANCOCK 


HAKCIN  COLTTTY 


HENDERSOS   COl'NTY 


Hr:itY   COl'STY 


IROQUOIS 


JACKSON  COnfTY 


JEFFERSON   COUNTY 


i 


JERSEY  COUNTY 


KNOX  COUNTY 


2  Augusta  EL 

2  Plymouth  Corao  Con  HS 

2  Southeastern  JHS 

2  Warsaw  EL 

2  West  Point  EL 


Cave-In-Rock  EL 
Cave-In-Rock  HS 
Cave- In- Rock  JHS 
Rosldare  EL 
Roslclare  HS 
Stone  Church  EL 


Trl-Valley  Middle 


B  Alexander  EL 


2  Glenn  Raymond  EL 

1  Stockland   Coimn     EL 


JO  DAVIESS  COUNTY 


JOHNSON  COUNTY 


KANE  COUNTY 


^ 


Brotm  EL 

Carbondale  HS 

Carruthers  Middle 

Glendale  EL 

* 

Jesus  Name  Christian 

Lakeland  EL 

Levis  EL 

Lincoln  EL 

Lincoln  JHS 

Logan  EL 

Longfellow  EL 

McElvaln  EL 

Murphysboro  HS 

Kurphysboro  iVS 

Orchard  Hills  EL 

Parrlsh  EL 

Sprlngnore  EL 

Thomas  EL 

Unity  Point  EL 

Vergennes  EL 

Washington  EL 

Winkler  EL 

jaSper  county 

2 

Newton  Cosa  HS 

2 

Newton  EL  &  Central 

1   2 

Willow  Hill  &  East  EL 

EL 


KANKAKEE  COUOTT 


Casey  JHS 

Or  Andy  Hall  EL 

Franklin  EL 

Horace  Kann  EL 

Ina  EL 

Lincoln  VL 

Mount  Vernon  HS 

Rome  EL 

Waltonville  Grade  EL 

Waltonville  HS 

Woodlawn  Coicm  HS 

Wood  lawn  EL 

1 
1 
1 

2 

1 
1 
1 
2 
1 
2 
2 
1 
1 
1 
2 
1 
2 
1 
2 
2 
1 
2 


Grafton  EL 
mini  JHS 
JerscV  Cobb  HS 
Jerseyvllle  East  EL 


East  Duboque  EL 
Stockton  EL 
Stockton  HS 
Stockton  Middle 


Buncombe  Con  EL 
Crypress  EL 
Corevllle  EL 
Corevlllc  Tvp  HS 
New  Burnside  EL 
Vienna  EL 


C  F  Simmons  IHS 

C  I  Johnson  EL 

C  M  Bardwell  EL 

Dund-e  Highland  EL 

Ellis  JHS 

Franklin  Middle 

Carfleld  EL 

Grant  EL 

Harry  D  Jacobs  HS 

Huff  EL 

Jefferson  JHS 

Josephine  Perry  Kiddle 

K  D  Waldo  JHS 

Kings  Road  EL 

L  D  Brady  EL 

Lake  In  The  Hills  EL 

Larson  JHS 

Little  Angels  Kursln  EL 

Louise  White  EL 

Headowdale  EL 

Mooseheart  Schools.  K-12 

Oak  Park  EL 

Olney  C  Allen  EL 

Valley  Coop  EL 

W  S  Beaupre  E', 


Abrahan  Lincoln  Middle 

Aroma  Park  Primary  EL 

Benjamin  Franklin  Kiddie 

Bradley  Central  EL 

Edison  Primary  EL 

G  Washington  Carver  EL 

Ida  L  Busch  EL 

Je-Nelr  EL 

John  F  Kennedy  Upper  JHS 

Kankakee  East  ridge  HS 

Kankakee  Westview  HS 

Lafayette  Primary  EL 

Longfellow  Primary  EL 

Lorenzo  R  Strich  EL 

Mark  Twain  primary  EL , 

Martin  L  King  Upper  JHS 

Monence  JHS 

St .  Anne  Com  HS 

St.  Anne  EL 

Steuben  Primary   EL 

Taft  Primary  EL 

Washington  Primary   EL 


LAKE  COUNTY 


LA  SALLF  COUNTY 


LAWRENCE  COUNTY 


LEE  COLTTTY 


LIVINGSTON  COUNTY 


KACOH  COLTTTY 


Allen  Park  EL 

Cooke  EL 

Loifcard  JHS 

NlelBon  Middle 

Steele  Middle 

2 

Weston  EL 

Andrew  Cooke  EL 

Central  JHS 

Clearview  EL 

Daniel  Webster  JHS 

Diamond  Lake  EL 

East  EL 

ElBwood  EL 

Forrestal  EL 

Gertrude  Carman  EL 

Greenwood  EL 

Hickory  Hill  Middle 

Holy  Rosary  EL    ^^ 

Hyde  Park  EL 

John  T  Magee  Middle 

Lake  Bluff  JHS 

Lake  Bluff  West  EL 

Lake  County  Learning  HS 

Little  Fort  EL 

Lotus  EL 

Lyon  EL 

North  Chicago  Com  HS 

North  EL 

(Franklin  St.) 

Round  Lake  HS 

Round  Lake  Village  EL 

Shady  Lane  EL 

Shlloh  Park  EL  . 

St.  Bartholomew  EL 

St.  Joseph  EL 

(S.  Ltlca  St.) 

Sunny  Hill  EL 

Thomas  Jefferson  JKS 

W  J  Murphy  EL 

Washington  EL 

Waukegan  EAST  HS 

Waukegan  Hest  HS 

West  EL 

(Washington) 

2 

West  EL 

(Jethro  ^v  .) 

2 

Whittler  EL 

2 

Zlon-Benton  Twp  HS 

MACOLTIN  COITJTY 


MADISON  COUNTY 


Eagle  EL 
Jefferson  EL 
Matthlessen  EL 
Nature's  Classroom 
St.  Stephen  EL 


EL 


Fifth  &  Sixth  Attendance 
Lawrencevllle  HS 
Red  Hill  JHS 


Madison  EL 


EL 


Central  EL 
Flanagan  HS 
Pontlac  JHS 


2  Brush  College  EL 

2  Dennis  EL 

1  Durfee  EL 

2  Garfield  EL 

1  Grant  EL 

2  JohoRlll  Middle 

1  Lincoln  EL 

2  Hound  Middle 
2  Oak  Grove  EL 

1  Orvllle  Spencer  EL 

2  Pershing  EL 

1  Roach  EL 

2  Roosevelt  Kiddle 
2  South  Shores  EL 
2  Southeast  EL 

2  Thomas  Jefferson  Kiddle 

1  Washington  EL 

1  Webster-Cantrell  K-12 

1  William  Harris  EL 


2 

Benld  EL 

2 

Carllnville  HS 

2 

Mt.  Olive  HS 

2 

Northwestern  EL 

2 

West  EL 

(Wust  U  ntPi ) 

Alton  SHS 

Blair  EL 

Caseyville  EL 

Central  JHS 

Church  of  Jf.sus  Christ 

Clara  Barton  EL 

Colllnsville  HS 

(S,  Morrison  Ave.) 

Colllnsville  HS 

(Vamtalia; 

Columbus  EL 

Cottage  Hills  EL 

Dorrls  EL 

Dunbar  EL 

East  JR.  HS 

Eastwood  EL 

Eunice  Snlth  EL 

Forest  Homes  □. 

Fosterburg  EL 

Francis  G  Blair  EL 

Gilson  Brown  EL 

Godfrey  EL 

Harris  EL 

Highland  EL 

Hollywood  Heights  EL 

Horace  Mann  -  James  EL 

Irving  EL 

Kreltner  EL 

X  ,ar- 

Lewis  &  Clark  EL 

Lincoln  EL 

(<Uton  :.t.) 

Lincoln  EL 

(North  Sha-rock) 

Lincoln  EL 

(North  Wood  Kivcr) 

Louis  Baer  EL 

Madison  JHS 

Madison  SHS 

Mark  Twain  EL 

Marshall  EL 

McKinley  EL 

McKinley-Delmar  EL 

Milton  EL 

K-12 


*  Code  1 
Code  2 
Code  3 


Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  b«f«flt. 
Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  Natl 
Code  2  -  Schools  designated  for  National 
Code  3  -  Schools  designated  for  National 


onal  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Defense  Student  Loan  cancellation  benefits  only 
Direct  Student  Loan  cancellation  benefits  only 
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List  of  School!  Determined  to  have  High  Concentration*  of  Students  from 
For  Rational  Defense  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefit*  for 


Low-Income  Faallle* 

the  1978-79  and  1979-80  School  Year* 


Location 


Code  *  School 


Location 


Code  *  School  Na 


NAiJlSCN    CULWIY    (cont'd) 


2 

North  JUS 
(Vsmialia) 

2 

North  JHS 
(Godfrey  Kd.) 

Prather  JHS 

Pre-School  Center  E 

ftufus  Easton  EL 

State  Park  EL 

Thomas  Jefferson  EL 

( 

Troy  EL 

Venice  EL 

Venice  HS 

Washington  EL 

E.  St.  Loo  is  Avt.) 

Washington  EL 
(."iUnor  bt.) 

Washington  EL 
(West  2Cth  'jt.t 

Webster  EL 

' 

Webater  JHS   . 

West  Jr.  HS 

HAXION  COUNTY 

MEKARD   COUNTY 


MERCER      COLNTY 


MONROE     COUNTY 


MONTGOMERY  COUNTY 


MORGAN  COLT(TV 


MASOS  COl-NTY 


MASSAC  COUNTY 


Bronaon  EL 
Centralla  HS  * 
Centralla  JHS 
Hawthorn  EL 
Irving  EL 
luka  EL 
Kell  Cona  EL 
Klnsmndy  Alna  SHS 
Klnoundy-Alaa  EL 
Klnnundy-Alma  JHS 
Lincoln  EL 
Odin  EL 
Patoka  CU  HS 
Salem  JHS 
Sandoval  EL 
Washington  EL 


Klvcrvlew  EL 


Brookport  EL 

Brookport  HS 

Central  EL 

Geo  R  Clark  EL 

Jefferson  EL 

Joppa  HS 

Maple   Grove  EL 

Metropolis   Coitmunlty  HS 

Metropolis  JHS 

Washington  EL 


OGLE  COl-NTY 


PEORIA  COUNTY 


KC  DONOUCH  COUNTY 


MC  LE.VS 


Bushnell-Pralrle   City 
Fast    EL 
Lincoln   EL 


Atlanta   EL 
Bent   EL 
Bloonlngton  HS 
Bloonlngton  JHS 
Falrvlew   EL 
Irving  EL 
Leroy   EL 
Sheridan  EL 
Sheridan  EL 


JHS 


2 
1 
1 
1 
1 
2 
9 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
3 
1 
1 
2 
1 
1 
1 
1 
1 
2 
1 
1 
1 
3 
2 
2 
1 


*  Code  1  -  School 
Code  2  -  School 
Code  3  -  School 


Crecnvlew  HS 


Kelthburg  EL 

Westner  EL 

Westner  High  &  Joy  HS 


Valsieyer  BS 


Burbank  EL 
Nokomls  South  JHS 
North  EL 
Sihler  EL 
Witt  Prlnary  EL 


Alexander  EL 
Franklin  EL 
(c.  Franklin) 
Jefferson  EL 
Lincoln  EL 
Kell  A  Araatrong  JHS 
North  Jacksonville  EL 
Presbyterian  Church   EL 
Washington  EL 


Kings  Conn  Cons  EL 
Uaf  River  CU  HS 
Lincoln  EL 


Academy  of  Our  Lady  HS 

Blaine-Sumter  EL 

Catalyst  I  HS 

Children's   HOMe   EL 

CoooBon  Place  Pre-Kin      EL 

Edelsteln  EL 

first   United  Mthodlat      EL 

Garfield  EL 

Greeley  EL 

(^ardlan   Angel    Hone      EI. 

Harrison  EL 

Harrison  Hores  Day     EL 

Irving  EL 

Kingman  EL 

Learning  Tree  EL    ~ 

Lincoln  EL 

Longfellow  EL 

Manual  HS 

Miller  Learning  (^nter  HS 

Neighborhood  douse   EL 

Peoria  Alternative  HS 

Peoria  HS 

Roosevelt  EL 

Salvation  Army   EL 

South  Side  Mission  EL 

St .  Andrews  Day  Care   EL 

St.  Boniface  &  St.  John   EI. 

Thomas  Jefferson  EL 

Trewyn  EL 

Tyng  EL 

Webster  EL 

Westminster  Infant  EL 

White  EL 

Woodruff  HS 

TMCA  Mursery   EL 


r 


List  of  Schools  Detemlned  to  have  High  bmcentratlons  of  Students  from  Low- Income  Families 

For  National  Defense 

Student 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  Scliool  Years 

Location 

Code  ♦ 

School  Nasw                      Location            Code  *  School  Name 

PERRY  COUNTY 

ST.  CLAIR  COUNTY  (cont'd)             '> 
...,.„                                         1     Centervllle  EL 

2 

J.  B.  Ward  EL                                         y           Central  JHS 

3 

Lincoln  EL          '                                 1     Cept  HS 

2 

R.  A.  Wheatle,  EL                                     ^     ^^^^  ^ 

1           Clark  JHS                  . 

PIATT  COUNTY 

1     Detention  Hone  EL           ^  ' 
•                         I     Dunbar  EL 

2 

Atwood-Hannond  EL                                     j     East  Carondelet  EL 

2 

Deland-Weldon  EL                                      i     g^gt  St.  Louis  SHS 

1     East  St.  Louis  -  Lincoln  HS 

PIKE  COUNTY 

.  1     Edgemont  EL 

2     Elizabeth  Morria  EL 

2 

Barry  Com  HS                                         l     Franklin  EL 

2 

Pittsfield  HS                                                (North  2nd  St.) 

2 

Pleasant  Hill  EL             .                         ^     Franklin  EL 

2 

Pleasant  Hill  HS                                           ,Bond  Ave.) 

2     Freeburg  HS 

POPE  COUNTY 

1     Garfield  EL 
*                                                     1     Garrison  EL 

1 

Pope  Co  EL                                          1     Golden  Gard-jn  EL 

2 

'OP'CO  HS                                          1     Harding  EL 

1     Hawthorne  E7. 

PULASKI  COL'NTY 

1     Holy  Angels  EL 

1 

„       „                                            2     Holy  Farlly  EL 

C'°*"'T  ^                                              1     Huffman  EL                     J 
t'T,'!^?     L                                                         ■                                                   1     Hughes-Quinn  JHS                *" 
nedldlan  HS                                          j     lanaculate  Conception  EL 

1 

1 

1 

T"»»  "•              ■_,                                                                        1           Jackson  EL 

1     Jefferson  EL 

RANDOLPH  COUNTY 

(North  ^it-h) 
2     Jefferson  EL 

2 

Chester  EL                            ^                       (North  CharUs) 

1 

Kaskaskia  Island  Con  EL                               2     Jerome  EL 

1     Johnson  EL 

RICHLAND  COUNTY 

1     Kennedy  EL 
1     King  JHS 

1 

C««"l  EL                                         J     Lafayette  EL 

2 

East  Richland  Middle                                   ^     Ulumier  EL 

1 

St.  Joseph-Stringtown  EL                              ^     Lansdowne  JHS 

2 

West  Richland  EL                                      ^     Lebanon  EL 

•                                    1     Lilly-Freeman  EL 

ROOC  ISLAND 

1     Longfellow  EL 
1     LoveJoy  CU  HS 

1 

Audubon  EL                                            j     l^,,  ^ 

2 

Earl  H  Hanson  EL                                      ^     Manners  EL 

2 

Wl'on  -ras                                            1     Maplewood  EL 

1 

Ericsson  EL                                           2     Marissa  EL 

2 

1 

'"»""  ""^""^  °-                                     2     MiUstadt  EL 

1     Monroe  EL 

■OaC  ISLAND  COUNTY 

1     Morrison  EL 
I     Park  EL 

1 

Hawthorne- Irving  EL                                    1     Parkaide  EL 

1 

Lincoln  EL                                            X     Penninan  EL 

u.    ! 

2 

Longfellow  EL                                         1     Robinaon  EL 

2 

McKinley  EL               .          »               1     Rock  JHS 

2 

Kldgewood  EL                                          1     Rose  Lake  EL 

2 

Rock  Island  HS  (West)                                   2     Scott  EL  (South) 
(9th  St.  <.  1 3th  Ave.)                                 1     Slade  Annex  EL 

2 

Rock  Island  HS  (East)                                   2     St.  John  EL 

(6#h  Ave.  i,   2l»t  St.)        -                         2     St.  Martin  of  Tours  EL 

2 

United  Twp  HS  (South)                                   1     St.  Patrick  EL 
(62nd  Ave.  4.  Archer  Ur.)                                  1     St.  Philip  EL 

2 

United  Twp  HS  (North)                                 1     Waahington  EL 
(l«th  Ave.)                                                   <!>.  Charleys) 

2 

Washington  JHS                •             •         1     Waahington  EL 

ST.  CLAIR  COliNTY 

(li^fOtt  /.ve.) 

2    West  JHS 

1 
•2 

Alta  Sita  EL                                          1     Wilson  EL 
Aasumptlon  HS                                            1     Wlrth  JHS 

1  Attucks  EL 

1  Bluff  View  Park  EL 

1  Brown  EL 

2  Cahokla  HS 
1  Cannady  EL 


SALINE  COLTTTY 


Carrier  Mllla  EL 
Galatla  EL 


a  designated  for  both  National  Pe f enae  and  National  Direct  Student 
a  dcalgnated  for  National  Defenst  Student  Loan  cancellation  benefit 
s  designated  for  National  Direct  Student  Loan  cancellation  benefits 


Loan  cancellation  beneflta 
s  only 
only 


*  Code  1  -  Schools  designated  for  both  National 
Code  2  -  Schools  designated  for  National  Defen 
Code  3  -  Schools  designated  for  National  Direc 


Defunse  and  National  Direct  Student  Loan  cancellation  benefits 
ae  Student  Loan  cancellation  benefits  only  * 
t  Student  Loan  cancellation  benefits  only 
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14309 


IU.INOIS 


List  of  Schools  DeCemlncd  Co  have 

For  Hattonil  Defense  Student  Loan  and  National  Direct  S 

Location 


High  Concentrations  of  Student*  froai  Lov-Incoa*  Faallles 
tudent  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Lis 
For  National  Defense  Stu 


SALINE  COUNTY  (cont'd) 


Code  *  School  Name 


Location 


Code  *  School  NaaK 


Loca  t  Ion 


Cod( 


WILL  CUUNTY  (cont'd) 


2 
2 

1 
1 
1 
2 
2 
1 
1 


SASCAMOS  COUNTY 


SCOTT  COUNTY 

1 
2 

SHELBY  COL^TY 

2 
2 

2 
2 

STARK  COLTJTY 

STEPHENSON  COUNTY 


TA2EVELL  COUNTY 


UNION  COtJSTY 


UNION  U'tNTY  (cont'c) 


Harrlsburg  HS 
Hlllcrest  EL 
Roace  Mann  EL 
Jefferson  EL 
Lincoln  EL 
Halan  JHS 
McKlnley  EL 
Phillips  EL 
Washington  JHS 


Benjamin  Franklin  JHS 
Black  Hawk  EL 
Dubois  EL 
Enos  EL 
Falrvlew  EL 

Feltshans  7th  Grade  EL 
Harvard  Park  EL 
Ray-Edwards  EL 
Jefferson  Middle 
Lincoln  EL 
Matheny  EL 
McClemand  EL 
Owen  Marsh  EL 
Pleasant  Hill  EL 
Rldgely  EL 
Sacred  Heart  EL 
Springfield  Southeast  HS 
U  S  Grant  Middle 
Wanless  EL 
Washington  Middle 
Wilcox  EL 
Wllllansvllle  EL 
Wllllansvllle  HS 
Vlthrow  EL 


Bluff  CoiBB  Unit  HS 
Winchester  EL 


(:owden-Herrlck  HS 
Rerrlck-Cowden  EL 
Moulton  EL 
Windsor  EL 


VyoBlng  EL 


Carl  Sandburg  Middle 
Center  EL 
Freeport  HS 
Freeport  JHS 
Orangcvllle  EL 
Orangevllle  J-SHS 
Salea  Heights   K-12 
Taylor  Park  EL 


Lincoln  EL 
(Sprinpfield  Hd.) 
Wilson  EL 


Anna-Jonesboro  HS 
Cobden  EL 


VERMILION  COUNTY 


WABASH   COl^TY 


WARREN  COl-NTY 


WATiTCE  COUNTY 


WHITE  CDVSTt 


WHITESIDE  COUNTY 


WILL  COUNTY 


2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

2 

2 

1 

2 

1 

2 

1 

2 


Dongola  Unit   HS 
Jonesboro  EL 
Lick  Creek  EL 
Lincoln  EL 
Shawnee  J-SHS 
Wolf  Lake  EL 


Daniel  EL 
Douglas  EL 
East  Park  JHS 

Garfield  EL 

Honeywell  EL 

Hoopeston-East  Lynn  HS 

John  Greer  EL 

Judith  Clacoma  EL 

Lincoln  EL 

McMillan  EL 

Meade  Park  EL 

North  Ridge  JHS 

Northeast  EL 

Pine  Crest  EL 

South  View  JHS 

Til  ton  EL 

Washington  EL 

Weatvllle  JHS 


Mt.  Camel  Middle 
South  EL 


Central  JHS 
Harding  EL 
Little  York  EL 


\ 


ILLINOIS 


of  Schools  Determined  to  have  High  Concentrations  of  Students  from 
ent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for 


Low-Income  Families 

the  1978-79  and  1979-80  School  Years 


*  School  Naoie 


Location 


F  E  Marsh  EL 
Fairmont  EL 
Fairmont  JHS 
Farragut  EL 
Forest  Park  EL 
(•oapers  JHS 
Bufford  JHS 
Jollet  Twp  HS 
(i-^st  Jef  tiTst  n'l 
Jollet  Twp  HS 
(Mills  Koad) 
Laraway  EL 
Lincoln  EL 
McKlQley  Park  EL 
North  View  EL 
Parka  EL 
Pershing  EL 
Kaynor  Park  EL 
Ridge  View  EL 
Rockdale  EL 
Sheridan  EL 
St.  Mary-Sacred  Heart 
St.  Thaddeus  EL 
T  E  Culbertson  EL 
Taft  EL 

(Inpalls  b  Orcpon) 
Thompson  EL 
Washington  JHS 
West  View  Middle 
Woodland  EL 


W1LLI,VIS0N  COUNTY  (cont'd) 


WINNEBAGO  CODNTT 


<k>4e  *  School  Name 


EL 


WILLIAMSON  COLUTY 


Onter  Street 
Clsne  Middle 
Merrlan  EL 
SlBa  EL 


EL 


1 

Cambria  EL 

2 

Cartervllle  JHS 

1 

Chittyville  EL 

I 

Creal  Springs  EL 

I 

Burst  EL 

2 

Jefferson  EL 

<iia»t  blvd.) 

2 

Jefferson  EL 

. 

(Crand  Ave,' 

1 

Lincoln  EL 

(North  10th) 

2 

Lincoln  EL 

(West  Chestnut) 

2 

Longfellow  EL 

2 

Marlon  JHS 

Big  Prairie  EL 

Booth  EL 

Brownsville   EL 

Carml  HS 

Caml  Middle 

Enfield  HS 

Jefferson   CL 

Mill  Shoals  EL 

Norrls  City-Omaha  EL 

Norrls  City-Omaha  HS 

2 

Dillon  EL 

2 

Rock  Falls   JHS 

2 

Rock  Falls  HS 

2 

Wallace  EL 

2 

A  0  Marshall  EL 

2 

Bernard  J  Ward  Middle 

2 

Dlrksen  JHS 

1 

Edna  Keith  EL 

1 

Eliza  Kelly  EL 

STATEWIDE  -  Department  of  Corrections 


111 
Velnna.  Ill 
-  Vandalia, 
Jollet.  Ill 
Sheridan, 


111 


111 


Stateville  Correctional  Center  -  Jollet,  111 

Pontiac  Correctional  Center  -  Pontlac,  111 

Dwlght  Correctional  Center  -  Mght,  111 

Menard  Correctional  Center  -  Menard, 

Vienna  Correctional  Center 

Vandalia  Correctional  Center 

Jollet -Correctional  Center  - 

Sheridan  Correctional  Center 

Menard  Psychiatric  Center  -  Menard,  111 

Conquest  Alternative  -  Aurora,  111 

Illinois  Youth  Center  -  Jollet,  111 

Illinois  Youth  Center  (Channahon)-  Morris 

Illinois  Youth  Center  -  St.  Charles,  111 

Pere  Marquette  Resident  Center  -  Grafton.  Ill 

Illinois  Youth  Center(Dlxon  Springs)  -  Brownfield 

Illinois  Youth  Center  (Kankakee)  -  Manteno,  111 

Illinois  Youth  Center  (DuPage)  -  Haperville,  111 

Illinois  Youth  Center  -  (Geneva,  111 

Youth  Center  -  Vast  -  Decatur,  Illinois 
(Valley  View)  St.  Charles. 
Hanna  City.  Ill 


M/A 


111 


111 


Illinois 

Illinois  Youth  Center 

Illinois  Youth  Center 

Cook  County  Jail 

Cook  County  Juvenile  Det. 


Ill 


IfcKlnley     EL 
North  Side  EL 
South  Side     EL 
Washington     EL 
West  Side     EL 


Abr^ao  Lincoln  Middle 

Alternative  Middle 

Barbour  EL  * 

Beyer  EL 

Oiurch  EL 

Ellis  EL 

Garrison  EL 

George  B.  Haskell  EL 

Guilford  EL 

Henrietta  EL 

J.  F.  Kennedy  Middle 

Jackson  EL 

John  Nalfon  EL 

Julia  Lathrop  EL 

Kishwaukee  EL 

Marquette  EL 

Martin  Luther  Ring  EL 

Morris  Kennedy  Middle 

Rlverdahl  EL 

Riverview  EL 

Rock  River  EL 

Rockford  Alternative  EL 

Rockford  Auburn  HS 

St.  Edward  EL 

St.  James  EL       ^ 

St.  Patrick  EL 

Stiles  EL 

Theodore  Roosevelt  Middle 

Truants  Alternative  HS 

Turner  EL 

W  Ray  Mcintosh  EL 

Washington  Middle 

Wheeler  EL 

Whig  Hill  EL 

Whitehead  EL 

William  A.  Dennis  EL 

Wm  Nashold  EL 

WoodroH  Wilson  Middle 


Center 


*  Code  1 
Code  2 
Code  3 


Schools  designated  for  boU,  National  Defence  jnd  National  Direct  Student  Loan  cancellation  benefits 

-  SCoo  =.  dc=*lgnated  for  National  Dcfcns..  Student  Loan  ca«:eTuFn„  benefit,  only       "°"  benefits 

-  Schools  dcalBnatcil  for  National  Direct  Student  Loan  cunccllation  benefit.  oniF 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -   Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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IWUlWA 


LUt  of  Schools  ih  •erminrd  lo  have  High  Coucentmt  lona  of  Student*  from  Low-Income  FamlUe* 
_FotiNatton»l  Defense  Student  U>«n  and  National  Direct  Student  Loan  CancelUtlon  Befcflti  tor  the  1978-79  and  1979-80  School  Year? 
Location 


Code  *  School  Name 


Allen  County 

East  Allen  County  Schs. 
Z 

Fort  Wayne  Corw.  Schs. 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Location 


Code 


School  Name 


Bartholomew  Co'-mty 
bartholoRiew  Cons. 


Sch.  Cnp. 


St.  Henry's  Catholic  Sch.  K-8 
Sunnymede  Elementary  Sch.  IC-6 

Bunche  Elementary  K-4 
Cathedral  Catholic  Elem.   1-8 
Bimaruel-St.  Michael  Lutheran  1-8 
Hanr^a  Elementary  K-4 
Harmar  Elementary  K-4 
^fcCulloch  Elem.  K-4 
Memorial  Park  4-6 
St.   Patrick  Catholic  Elen.  1-8 
St.   Paul  Lutheran  El«9n.   1-8 
Washington  Elen.  K-6 


Decatur  County 
Decatur  Co.  Corm. 


Schs. 
1 
2 
1 
2 
2 
2 
2 
2 


DeKalb  County 

"  beKalb  Co.  Central  United  Sch.  Corp 


ftjrney  Elem.  Sch.   1-6 
Clarksburg  Elem.    1-6 
New  Point  Elem.   1-6 
North  Decatur  Jr.-Sr.  H.S 
Saint  Paul  Elem.   Sch.   1-6 
Sandcreek  Elem.  Sch.   1-6 
Sandusky  Elem.  Sch.   1-6 
South  Decatur  Jr.-Sr.  H.S. 


7-12 


7-12 


Central  Junior  High  School  7-9 
Children,   Inc.  »1  Elem.  Pre  5  K 
Children.   Inc.  #3  Elem.   Pre  6  K 
Fodrea  Elem.  Sch.  K-6 
Lincoln  Elem.  Sch.  K-6 
McDowell  Elem.  Sch.   K-6 
McKinley  Elem.   Sch.   K-6 
Mt.  Healthy  Elem.  Sch.  K-6 
St.   Bartholomew  Catholic  1-8 
St.  ColuTba  Catholic  1-8 
St.   Peter's  Lutheran  1-8 


2 
2 
2 
2 
2 
2 


DeKalb  Eastern  Sch.  Corp. 


Ashley  Elem.   K-6 

Fairfield  Elem.    1-S 

Faith  Christian  Academy  Sch     1-3 

Mcintosh  Elem.   Sch.   K-6 

McKenney-ffcirrison  Elem.   K-6 

Ifaterloo  Elem.   K-6 


2        Butler  Elem.   Sch.   K-6 
2        Riveidale  Eleij.  Sch.  K-6 


Delaware  CoOntY 
ibrrison- Washing  ton  Conin 


Boone  County 
Lebanon  Conm 


Sch. 


Corp. 
1 
Western  Boone  Co.  Com. 


Muncie  Conn.  Schs. 


Sch.  Corp. 
Harrison  Elem.  Sch.  K-S 


Stokes  Elen.  Sch. 
Sch.  Corp. 


K-5 


Brown  Crumty 
Brown  Co.  Sch.  Corp. 


Clark  County 
Clarksville  Coem.  jjcH. 


r-6 


Granville  Wells  Elem.  Sch. 
Thomtown  Elem  Sch.   K-6 
Western  Boone  Jr.-Sr.  H.S.   7-12 


Brown  County  H.S.  7-12 
Heljttsburg  Elem.   K-6 
.Nashville  Elem.  K-6 
Sprunica  Elem.   K-6 
Van  Buren  Elem.   K-6 


Sdlem  Cora.  Schs. 


.rti'. 


inty 
>t  Dub 


2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 


Benjamin  Franklin  Middle  Sch 
Claypool  Elem.  Sch.  K-6 
Emerson  Elem.  Sch.  K-6 
Garfield  Elen.  Sch.  K-6 
Grissom  Memorial  Elen.  Sch.  K-6 
Lincoln  Flen.  Sch.  K-6 
Longfellow  Elen.  Sch.  K-6 
McKinley  Middle  Sch.  7-8 
Roosevelt  Elen.  Sch.  K-6 
Sutton  Elem.  Sch.  K-6 
Washington -Carver  Coin.  Sch 
Wilson  Middle  Sch.  7-8 


7-8 


K-6 


West  Clark  Coro.  Schs. 


Clinton  County 
Clinton  Central  Sch.  Corp. 

2 
2 

Clinton  Prairie  Sch.  Corp. 

2 
2 

? 


Oj/icss  Court V 

^ishTngton  Cnrei.   'v'ls. 


George  Rogers  Clark  Elem.  Sch. 
St.   Anthony's  Elem.   Sch.    1-8 

Mer^)his  Elen.  Sch.   K-6 
Sellersburg  Elem.  Sch.   1-6 


Clinton  Central  Elen.   K-6 
Clinton  Central  H.S.   7-12 


ftibois  Coun 
Southeast  Dubois  Sch.  Corp 


Daleville  Elen.   Sch.   K-6 
Daleville  Jr.-Sr.  H.S.   7-12 


K  5 


Clinton  Prairie  .Tr.-Sf.  H.S. 
Jackson  Elen.  Sch.  K-6 
Jefferson  Elem.  Sch.  K-6 
Mulberry  Elem.  Sch.  K-6  . 


7-12 


riff-th  no.s.   K-6 
A-isf,i-\(;ton  Catholic  tlen. 
hest  fclerwrtary  Sch.  K-6 


K  5 


f'".irbar".  Courty 
"TafcTencetxirg  Coain. 


2 
2 
2 
2 
2 
Southwest  Dubois  Co. 

2 

2 
2 
2 
Flkhart  County 
ElLnart  Com.   Schs. 

2 
I 
2 
1 
2 
1 
1 

Middlebury  Cobw.  Schs. 


Ferdiiiand  Elem.  K-6 
Forest  Park  H.S.  9-12 
Forest  Park  Jr.. H.S.  7-8 
Pine  Ridge  Elem.  Sch.  K-8 
St.  Anthony  Elem.  Sch.  K-S 
Sch.  Corp. 

Crestview  Elen.  Sch.  1-3 
Holland  Elem.  Sch.  K-S 
limtingburg  Middle  Sch.  6-8 
Maple  Park  Elen.  K,  4-S 


Beardsle/  Elem.  K-6 

Beck  Elen.  K-6 

Hawthorne  Hem.  K-6 

Lincoln  EKm.  K-6 

Pierre  Moran  Jr.  H.S.  7-9 

Roosevelt  Elem  K-6 

St.  Vincent's  Eleet.   1-8 


Sch. 


-orp. 


Crtre.TLiale  Middle  Sch.   6-8 
St.  Lawrence  Elen.   K-8 


York  Elem.  Sch.  K-5 


^~\ 


Code 
Code 
Code 


I    -  ^^t'o^l^  Je^lKn..t^d    for   Kjih   N..tlo.ul   L'?1.8«il2i:  i'Vl  N-Llon..l    riici^  Student    tlian  c-nceiliUon   bcneful" 
Z    -  Schools  designated    foi    Njrlonal   i)efe-n>o  Student    I*>an  cancel  Ijtitm  bcoetlta  ouly 
J   -   ScUooIh   dcslsnateJ    tor   National    Direct   Student    Loan  cduccUaLlon   UcncfUs   only 
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For  Wa t I onal  Defense  Student  Loan 


Location 


List  of  Schools  Determined  to  have  High  Concentrations  of  Sti.dcnts  iron  Low-Income  Families 

and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 

Location 


Code 


School  Name 


Code  *  School  Name 


Elkhart  County  (cont'd) 
Goshen  Conin.  Schs.   2 
2 

Fayette  County        2 

Fayette  Co.  Sch.  Corp. 

2 


Floyd  County 
New  Albany- Floyd  Co. 


Bethany  Christian  H.S.  9-12 
Chaaberlain  Elem.  Sch.  K-6 
Riverdale  Elem.  Sch.  K-6 
St.  John's  Catholic  Elem.  Sch. 

Maplewood  Elem.  Sch.  K-6 


1-8 


Cons. 
2 
2 
2 
2 
1 
1 
2 
1 
1 
2 
2 


Sch.  Corp. 

Catholic  Central  Elem.  1-8 

Corydon  Pike  Elem.  K-6 

Fairmaint  Elem.  Sch.  K-6 

Graceland  Christian  Elem.  K-6 

Holy  Fanily  Elem.  1-8 

Lillian  Emery-Griffin  Elem.  K-6 

Lucille  Reisz  Elem.  K-6 

Our  Lady  of  Perpetual  Help  Elem. 

S.  Ellen  Jones  Elem  K-6 

Southeastern  Academy  Elem.  1-8 

West  Spring  St.  Elem.  K-6 


GRiCENS  COUNTY  (cont'd) 
Washington- Jefferson  Sch.  Corp. 

2   Worthington- Jefferson  Ele«.-  H.S. 
Hamilton  County  ^ 

Westfield-Washington  Sch.  Corp. 

2  Schultz-Lewis  Home  Sch.  Elem.-  H.S. 

2  Union  Bible  Seminary  Sch.  Elem.-  H.S. 

2  Washington  Elem.  Sch.  K-4 

2  Westfield-Washington  Middle  Sch.  5-8 

2  Westfield-Washington  H.S.  9-12 


Harrison  Cpunty 
South  Harrison  Coran. 


1-8 


South  Central  Jr.-Sr.  H.S.  7-12 


Hemy  County 
Oiarles  A.  Beard  Memorial  Sch.  Corp. 


Fountain  County 
Attica  Coiis.  Sch.  Corp. 


Frankl in  County 

Franklin  Co.  Conn.  Sch.  Corp. 


Attica  Elem.  Sch. 
Attica  H.S.  7-12 


K-6 


New  Castle  Conn. 


2    Kni^tstown  Elem.  K-6 
2   Carthage  Elem.  K-8 
Sch.  Corp. 


Fulton  County 
Rochester  Conn. 


K-6 

8 
12 


Schs. 


Gibson  County 

North  Gibson  Sch.  Corp. 

2 
2 

South  Gibson  Sch.  Corp. 
2 
2 
2 
2 


Brookville  Elem.  Sch. 
Brookville  H.S.  9-12 
Brookville  Jr.  H.S.  7- 
Laurel  Elem.  fi  H.S.  K- 
Mt.  Carmel  Elem.  K-8 
St.  Michael  Elem.  1-8 


Riddle  K-5 


Baldwin  Heists  Elem.  K-S 
Lowell  Elem.  K-5 
Princeton  Coran.  H.S.  9-12 


Howard  County 
Kokono- Center  TVp. 


Haubstadt  Public  Elem. 
Holy  Cross  Elem.  1-S 
Marlette  Elem.  K-S 
St.  James,  Sts.  Peter 


Grant  County 

EastbrooK  Cooin.  Sch. 


Sch.  K-8 

&  Paul  Elem. 
1-8 


Jackson  County 


Brownstown  Central  Coran. 


Chrysler  H.S.  10-12 
Greens treet  Elem.  lC-6 
Hemly  Elem.  K-6 
Parker  Elem.  K-6 
Parkview  Jr.  H.S.  7-9 
Sunnyside  Elem.  K-6 
Weir  Elan.  K-6 
Wilbur  Wright  Elem.  K-6 


Columbian  Elem.  Sch. 

Elwood  Haynes  El.  6  M.S. 

Jefferson  Elem.  Sch.  K-S 

Kokomo  Christian  Sch.  Elem. -Jr.  H.S. 

Lincoln  Elem.  Sch.  K-S 

Meridian  Elem.  Sch.  K-5 

Roosevelt  Elem.  Sch.  K-S 

St.  Joan  of  Art  M.S.  Jr.  H.S.  6-8 

St.  Patrick  Elem.  K-5 

Sycamore  Elem.  S  Middle  Sch.  K-8 

Sch.  Corp. 


K-8 


Corp. 

2    Washington  Elem.  K-4 


Marion  Comn.  Schs. 


Greene  Coun 


m. 


Clayton-Brwoilee  Elem.   PK-5 
Frances  Slocun  Elem.»PK-6 
Lincoln  Elem.  Sch.  PK-6 
Thomas  Jefferson  Elem.  Sch. 


PK-6 


Can-  TVip.  Schs. 
MSB  Vernon  TVp. 


Jefferson  County 
Madison  Cons.  Schs. 


Brownstown  Central 
Freetown  Elem.  Sch. 


H.  S. 
K-5 


Medora  Elem.-  H.S.  K-12 

Crothcrsville  Elem.  Sch. 
Crothersville  Jr.-Sr.  H. 


9-12 


K-6 

;.  7-12 


Central  Sch.  District 
2 

Eastern  Greene  Co.  Sch. 
2 

Lin ton -Stockton  Sch. 


Central  9th.  Elem.-  H.S.  K-12 


Dist. 

Eastern  Sch. 


Elem.-  H.S.  1-12 


2  C«>tral  Elera.  ScM.   K-6 

2  Deputy  Elem.  Sch.  K-6 

1  Di^wnt  Elem.  Sell.  K-6 

-  :^  2  E.G.  Muncie  Elen.  K-6 

1  Eggleston  Elem.  K-6 

r-  2  Lydia  Middleton  Elem.  K-6 

Southwestern  Jefferson  Co.  Cons. 


MSD  Shakanak 


Linton- Stockton  Elen.  1-6 
Linton-Stockton  H.S.  7-12 


Jennings  County 
Jennings  Co.  Schs. 


1  Shakar^ak  Elem.  Sch.  K-5 

2  Shakamak  Middle  Sch.  6-7 

Washington -Stafford  Cons.  Sch.  Corp. 

2  L  6  M  Sch.  Elem.-  H.S.  1-12 


Southwestern  Elan.  Sch.  K- 
Southwestem  Jr.  H.S.  7-8 


Graham  Creek  Elem.  Sch. 
Hayden  ELem.  Sch.  1-6 
North  Vernon  Elem.  1-6 
St.  Mary's  Elem.  1-8 
Sand  Creek  Elem.  1-6 
Scipio  Elem.  L-6 
Zenas  Elem.  1-6 


1-6 


*  Code  1  -  Schools  designated  for  both  National  Defence  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defence  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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IWDIWA 


INDIANA 


>^        Llse  of  Schools  Detimlned  to  have  Hi(;h  Concentrations  of  Students  tram   Low-Incoase  Paalllp* 
for  Wattonal  IVfense  Student  (.oon  and  Rational  Direct  Student  Loan  Cancellation  Bensflts  for  the  1978-79  and  1979-SO  School  Ye^ra 

__Locatlon       Code  *  School  Haine Location 

Johnson  County 


Code  *  School  Haae 


Edinburg  Com. 


1- 


Corp. 


Gary  Cam.   Sch.  Corp 


N  inex'eh  -  Hens  1  ey  -  Jackson 
2 
I  2 
I  2 
Knox  County 
North  Knox  Sch.  Corp. 
2 
2 
2 
2 


Eastslde  Elea.  Sch.  IC-4 

Morgantown  Elan.  Sch.  K-S 
Nineveh  Elem.  K-S 
Trafalgar  Elenj.  Sch.  K-S 


North  Knox  Central  Elem.  K- 
North  Knox  East  Elem.  S  Jr. 
North  Knox  H.S.  9-12 
North  Knox  Nest  Eleai.  9-12 


H.S.  K-8 


South  Knox  Sch.  Corp. 


Decker  Elen.  Sch.  K-S 
South  Knox  Elem.  Sch. 
South  Knox  H.S.  6-12 


K-5 


Vincennes  Canm.  Sch.  Corp. 


2 
2 
2 
2 
I 
2 
I 
Koscuisko  County 
Tippecanoe  Valley  Sch. 


Flaget  Elen.  Sch.  K-6 

Francis  Vigo  Elem.-  Jr.  H.S.  K-6 

Janies  Nhitconb  Riley  Eloi.  Sch.  K- 

U  Salle  Elem.  Sch.  K-6 

Rivet  H.S.  9-12 

St.  John's  Lutheran  Elem.  K-6 

Techi3:tseh- Harrison  Elem.  K-6 


Corp. 

Burkct  Elen. 


K-S 


LaCrange  County 
Ukeland  Sch.  Corp. 


1-8 


Prairie  Hgts.  Conn. 


2    Brighton  Elan.  Sch.  K-8 
2   New  Valewtine  Sch.  Elem. 

2  Nolcottville  Elen.  Sch.  K-S 

Sch.  Corp. 

2  Mil ford  Elem.  Sch.  K-4 


LaCrange  County 
Prairie  Hgts.  Corm.  Sch 


Hobart  'Np.  Conn.  Schs 


Lake  Ridge  Schs. 


.  Corp. 


Lake  County 
Crown  Point  Sch. 


East  Chicago 


Corp 


; 


Gary  Conn.  Sch.  Carp 


1-3 


Prairie  Hgts.   Elem.  Sch.   K-4 
Prairie  Hgts.  Middle  Sch.   S-8 


MacArthur  Elan.   K-6 
St.  Mary's  Elem.   1-8 

Block  Jr.  H.S.   7-8 

Camalite  Home  for  Girls  Elem. 

Carrie  Gosch  Elem.  K-6 

Coliaabus  Elem.  K-6 

Eugene  Field  Elem.  K-6 

Franklin  Elem.  K-6 

Harrison  Elem.  K-6 

Holy  Trinity  Elem.  1-8 

Indiana  Harbor  Catholic  Elea.  1-S 

Lincoln  Elem.  K-6 

McKinley  Elem.   K-6 

Roosevelt  H.S.  9-12 

St.  Mary's  Elem.   1-8 

St.  Stanislaus  Elem.   1-8 

Washington  Elaa.   K-6 

Washington  H.S.   9-12 

»fest  Side  Jr.  H.S.   7 


Late  Sution  Camm.  Schs 


Sch.  City  of  Hapwmd 


-8 


Alain  L.   Locke  Elan.   K-6 
Alfred  Beckinn  Middle  7-9 
All-Day  Kindergarten  K 
Aobridge  Elem.  K-S 
Bailey  MicUle  7-S 
Benjamin  Banneker  Elem.   K-6 
Benjamin  Franklin  Elem.   K-6 


LaPorte  County 
LaPorte  Cdia.  Sch.  Corp 


Code  1  -  Schouts  Jekl^.-uie.)  tor  both  (Uclonal  Defense  and  Naiiutval  

Coda  2  -  Schoola  deaifsnatad  for  Matlunal  Dnfeiwe  Student  Loan  cancaltaclon 
God*  i  ^   Schools  d«:si|(iuted  fur  lUtlonat  Direct  Student  Loan  caacallaclon  be^ 


Otract  Student 
banef 


•nt'd) 

Brunswick  Elem.  K-S 

Beveridge  Elen.  K-6 

Charles  R.  Drew  Elem.  K-6 

Daniel  Webster  Elem.  K-6 

David  0.  Duncan  Elen.  K-6 

David  Hale  Williams  Elem.  K-6 

Ernie  Pyle  Elem.  K-6 

Bnerson  High  9-12 

Horace  S.  Norton  Elem.  K-6 

Frederick  Douglas  Elem.  K-6 

Horace  Mann  High  9-12 

George  Washington  Carver  Elem.  K-6 

George  Washington  Elem.  K-6 

Ivanhoe  Elem.  K-6 

Jefferson  Elem.  K-6 

John  H.  Vohr  Elem.  K-S 

Jacques  Marquette  Elem.  K-S 

Kuny  Elem.  K-6 

Kennedy-King  Middle  6-8 

Mary  McLeod  Bethune  Flen.   K-6 

Model  Cities  Early  Learning C'.r.ir'H 

Pulaski  Earl/  Learning  Center  Pre  K 

Pulaski  Middle  6-8 

Pittman  Square  Elem.   K-6 

Spaulding  Elan.   K-6 

Thomas  A.   Edison  Middle  6-8 

Theodore  Roosevelt  H.S.  9-12 

Talleston  Middle  7-9 

William  Merr  tt  Chase  Elem.  K-6 

West  Side  Ea  -ly  Learning  ctr.  ^r-  K 

West  Side  H..';.  9-12 

Henry  S.  Evans  Elem.  r-6 
Ivan  Meistcr  Elem.  K-6 
River  Forest  Elem.  K-6 
River  Forest  Jr,  H.S.  7-8 
River  Forest  Sr.  H.S.  9-12 

Blessed  Sacranent  Elem.  1-3 
Black  Oak  Elen.  Sch.  K-6 
Cilimet  H.S.  9-12 
Gary  Lutheran  Elem.-  H.S.  1-12 
Crissom  Elan.  Sch.  K-6 
Hosford  Park  Elem.  K-6 
Lake  Ridge  Jr.  H.S.  7-8 
Longfellow  Elem.  K-6 
St.  Aon  Elem.  1-8 

Alexander  Hamilton  Elem.  K-6 
Carl  J.  Polk  Elen.  K-6 
Central  Elem.  Sch.   K-6 
St.  Francis  X<nrier  1-8 

Bishop  Holl  H.S.  9-12 
Colia^ia  Elem.  K-6 
Eggers  Elem.  K-8 
Irving  Elem.  K-6 
Lafayette  Elem.  K-6 
Mayvood  Elem.  K-5 
Ridge  View  Elem.  Sch.  K-6 
St.  Adelbert  Elan.  K-8 
St.  John  Baptist  K-8 
Spihn  E1«R.  K-8 
Wallace  Elen.  k-6 
Wilson  Eloi.  K-6 


Boston  Jr.  H.S.  7-9 
Hanlley  Elem.  K-6 
Kingsbury  Elem.  K-6 
Kingsford  Hgts.  Elem.  K-6 
Lincoln  Elem.  K-6 


List  of  Schools  Determined  to  have  High 
For  Natlon.il  Defense  Student  Loan  and  National  Direct  Student 

Locat Ion  Code  *  School  Name 

I/iForte  County 
lA>orle  cio^ 


Concentrations  of  Students  from  Low-Income  Families 
Loan  Cancellation  Beneflta  for  the  1978-79  and  1979-80  School  Years 


Location 


Code'  *  School  Name 


i~h. 


Corp. 
2 
2 
2 

J- 
2 
2 
1 
Michigan  City  Area  Schs 
1 
1 
1 
1 
1 
2 
2 
2 
2 
1 
1 
1 
1 

.1 
1 
1 
1    • 

School  City  of  Itolbart 

2 
Lawrence  County 
Mitchell  Com.  Schs. 
2 
2 
2 
1 
2 
2 


Madison  County 
Anderson  Ccinn. 


(con*'d; 
Maple  Elem.  K-6 
Mill  Creek  Elem.  K-6 
Park  Elem.  K-6 
Riley  Elem.  K-6 

St.  Joseph's  Catholic  Elem.  1-6 
Stillwell  Elen.  K-6 
Washington  Elem.  K-6 

Barker  Jr.  H.S.  7-8 
Beverly  Shores  Elem.  1-6 
Central  Elem.  Sch.  K-6 
Eastport  Elem.  Sch.  K-6 
Elston  Jr.  H.S.  7-8 
Elston  Sr.  H.S.  9-12 
Edgewood  Elen.  Sch.  K-6 
Joy  Elem.  Sch.  K-6 
Knapp  Elen.  Sch.  K-6 
Kruegar  Jr.  H.S.  7-8 
Mullen  Elen.  Sch.  K-6 
Niemann  Elen.  Sch.  K-6 
Park  Elem.  Sch.  K-6 
Pine  Elen.  Sch.  K-6 
Riley  Elem.  Sch.  K-6 
Rogers  H.S.  9-12 
Springfield  Elem.  Sch.  K-6 


Ridge  View  Elen.  Sch.  K-6 


Burris  Middle  Sch.  Elem.  4-8 
Bnerson  Elem.  1-3 
Hatfield  Elen.  K-3 
Huron  Elem.  K-6 
Needmore  Elem.  K-6 
Springville  Elem.  K-6 


Marion  County 

Indianapolis  Public  Schs.  (cont'd) 


Elwood  Comn.  Sch. 


2 
2 
2 
1 
2 
2 
2 
1 
2 
1 
2 
2 
2 
1 
Corp. 
2 


MSD  of  Decatur  TVip. 


MSD  of  Lawrence  TWp. 


Hillcrest  Christian  Hone  1 
James  Whitcoi*  Riley  Elen. 
Liberty  Christian  Sch.  K-7 
Longfellow  Elem.  K-6 
Maurice  fi.  Robinson  Elem 
Park  Place  Elem.  K-6 
St.  Ambrose  Elem.  K-6 
St.  Mary's  Elem.  K-8 
Seventh  Day  Advent ist  Sch. 
Shadeland  Elem.  K-6 
South  Side  Middle  Sch.  7-8 
TVwnty-Ninth  St.  Elem.  K-6 
Washington  Elem.  K-6 
Westvale  ELen.  K-6 


12 
K-6 


K-6 


Marshall  County 
Brenen  Public  Schs. 


1  John  Greenlcaf  Whittier  Elem.  K-6 

2  John  Anderson  Elem.  K-8 
2  John  McCormick  Elem.  K-6 

2  Julian  D.  Coleman  Elem.  K-8 

2  Louis  B.  Russell,  Jr.  Elem.  K-6 

2  Lucretia  Mott  Elem.  K-8 

2  Mary  E.  Cable  Elem.  K-8 

2  Nebraska  Cropsey  Elen.  K-6 

2  Nathaniel  Hawthorne  Elem.  K-8 

2  Otis  E.  Brown  Elem.  K-8 

2  Paul  I.  Miller  Elen.  K-6 

2  Paul  E.  Stetson  Elem.  K-6 

2  Robert  Browning  Elem.  K-6 

2  Riverside  Elen.  K-8 

2  St.  Catherine  Jr.  H.S.  6-8 

2  St.  James  Elem.  1-S 

2  St.  Phillip  Neri  Elem.  1-8  • 

1  St.  Rita  Elem.  K-8 

2  SevCTith  Day  /dventist  Elem.  1-6 
2  Shortridge  High  9-12 

2  Theodore  Potter  Elen.  K-6 

2  Thomas  A.  Edison  Elen.  K-8 

2  Thomas  D.  Greeg  Elem.  K-6 

1  William  Watson  Woolen  Elem.  K-6 

1  Wendell  Phillips  Elem.  K-6 

1  Washington  Irving  Elem.  K-6 

2  William  A.  Bell  Elen.  K-8 
2  William  McKinley  Elen.  K-8 
2  Witness  for  Christ  Elem.  K-8 

2  Decatur  Central  H.S.  9-12 

2  Decatur  TVio.  Jr.  H.S.  6-8 

2  Lynwood  Elem.  Sch.  K-S 

2  Stephen  Decatur  Elem.  K-5 

1  Valley  Mills  Elen.  Sch.  K-S 

2  West  Newton  Christian  Academy  Elen. 

1-8 

Indian  Creek  Elen.  1-6 


2    Brenen  Elen.  Sch.  K-4 

_  ,    ^    ^  ,.   2    S*-  Paul's  Lutheran  Sch.  Elem.  K-8 
Culver  Comn.  Schs. 

2    Culver  Elen. -Jr.  H.S.  K-8 
Plymouth  Conn.  Sch.  Corp. 


Elen.  1-8 


Martin  County 
Shoals  Cam. 


Schs. 


Marion  County 

Indianapolis  Public  Schools 


Washington  Elem.  Sch.  K-6 


Washington  Elen.  Sch. 
West  Elem.  Sch.  K-S 


K-5 


Pandanaram  Village  Sch.  Elem. 
Shoals  Conin.  Elem.  Sch.  K-S 
Shoals  Conn.  Middle  Sch.  6-8 
Shoals  Conn.  H.S.  9-12 


■H.S. 


Morgan  County 
Monroe-Gregg  Sch.  District 


All  Saints  Elen.  1-8 

Benjamin  Harrison  Elem.  K-6 

Calvin  Fletcher  Elem.  K-6 

Charity  Dye  ELem.  K-6 

Crispus  Attucks  High  9-12 

Daniel  Webster  Elen.  K-8 

Ennianuel  Haug^  Elem.  K-8 

Francis  W.  Parker  Elem.  K-8 

Henry  Wadeworth  Longfellow  Elen.  K-8 

Holy  Angels  Elem.  K-8 

Holy  Cross  Elem.  1-8         , 

George  Washington  Carver  Elem.  K-8 

George  W.  Sloan  Elen.  K-8 

James  Russell  Howell  (51)  K-8 

John  Hope  Elen.  K-8 


Hall  Elen.  Sch.  1-6 


Noble  Coun 


m 


Central  Noble  Coram.  Sch.  Corp. 


West  Noble 


Orange  County 


rang' 


eans  Conn.  Schs. 


Wolf  Lake  Elen.  Sdi.  K-S 

Ligiraier  Elem.  K-S 
Perry  Elen.  K-S 
Waweka  Elen.  K-S 


Orleans  Elem.  K-6 
Orleans  Jr.-Sr.  H.S.  7-12 


-•tlatloo  bafafiCa 


Code 
Code 


Schools  designated  for  both 


National  Defense  and  National  Direct  Student  Loan  cancellation  beiieflcs 


Schools  designated  for  National  fte f enae  StuiJeni.  Loan  cancellation  benefits  onh 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Utt  of  Schools  Detemtned  to  have  Hlnh  Concentration*  of  StuJenta  from  Low-Inco«F  Faralllea 
For  WaHonal  Defense  Student  Loan  and  tUt tonal  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  l')79-BO  School  Years 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Name .  Location Code  *  School  Name . 


Location         

.CTir.,-"!  >iur.ty  (cont'jj 

Paoli  Cbmn.  Sch.  Corp. 

2 

1 

1 

Parke  County 

Southwest  Parke  Ccnn. 


Code  *     Scli.jol  Name 


Location 


Code  *  School  Wame 


Paoli  Jr. -St.  H.S.  T-VZ 
Throap  Elem.  Sch.  H   K-4 
Throap  Elera.  ScJ>.  '2  5-6 


Randolph  County 
Randolph  Central  Sch.  Corp. 

2 
2 

2 


Sch.  Corp. 


Oliv-er  P.  Morton  Elcm.  K-6 
Ridgeville  Elem.  K-6 
Ward  Elan.  K-6 

Randolph  Southern  Sch.  Corp. 

1     Randolph  Southern  Elcm. 


Scott  County 
Scott  Co.  Sch.  District  »1 

1 
2 
1 


Tippecanoe  County 
Lafayette  Sch.  Coirp. 


Austin  Elem.  Sch.  K-S 
Austin  H.S.  9-12 
Austin  Middle  Sch.  6-8 


Scott  Co.  Sch 


1-6 


2 

2 
2 

2 
Turkey  Ain  Comn.  Sch. 


-8 


Bridgeton  Elem.    1- 
Mecca  Elem.   K-6 
Monteaima  H.S.   K-12 
Roscdale  Elem.  «  H.S.   K-S  &  ^-12 
Corp.  •;• 


Ripley  County 
Batesville  Conn. 


.Sch.  Corp. 


District  #2 

2 
1 
2 
2 
2 


Hyland  Elem.  Sch.  K-4 
Johnson  Elen.  Sdi.  K-6 
Lexington  E.  Sch.  K-6 
Scottsburg  Jr.  Hi^j  Sdi. 
Vienna  E.  Sch.  K-6 


1  Kossuth  Street  Baptist  K-12 

2  Linnwood  Sch.  Elen.  K-6 
2  Miller  Sch.  K-6 

2  Murdock  Sch.  K-6 

2  St.  Boniface  Middle  6-8 

2  St.  Lawrence  Elem.  K-8 

2  St.  Mary's  Elem.  K-S 
1 ,    Washington  Elem.  K-6 


S-8 


Perry  County 

Tonne  1  ton  Sch.  Corp. 
2 
2 
2 

Pej-ry  Central  Cmm.  Sch. 


Turke>-  Run  Elem.   K-6 
T\nrkey  Run  Jr.-Sr.  H. 


S.  7-12 


Cannelton  H.S.  7-12 
Myers  Grade  Sch.  Elcm. 


St.  Michael's  Sch. 
Corp. 


Elem. 


-6 
K-2 


Tell  City-Troy  TWp. 


^ ike  County 

Pike  Co.  Sch.  Corp. 


Porter  County 
T^ta^e  IVp.  .Sths. 


Perry  Central  Elem.  K-6 
Perry  Central  Jr.-Sr.  H.S. 

Franklin  Elem.  1-2 
Hoosier  Hgts.  K-8 


Petersburg  Elcm.  1-S 
Pike  Central  Middle  6- 
Wlnslow  Elem.  1-S 


AylesKorth  Middle  Sch.  6-9 
Central  Elem.  K-5 
Crisman  Elem.  K-5 
Ethel  Jones  Elem. 
Fegely  Middle  Sch. 
Caryton  Elcm.  K-5 
George  ^^ye^s  Elem. 
Grissom  Middle  6-9 
Nativity  of  Oir  Savior  Elem. 
Paul  Saylor  Elem.  K-S 
Portage  H.S.  10-12 
Rowens  Kyle  Elem.  K-5 
South  Haver  Elem.  K-5 


7-i: 


Jac-Cen-Del  Comn.  Sch. 


Milan  Conn.  Sch.  Corp 


South  Ripley  Cum.   Sch. 


Batesville  H.S.  9-12 


Riish  County 
Rushville  Cons.  Schs. 


K-S 
6-9 

K-5 


St.  Joseph  Gounty 
Sch.  City  of  Mishah-aku 


K-6 


Posey  County  ' 
NcwHarmony-Jbrmony  TWp.   5  TVp.  Cons.^S^. 


South  BcKi  Ccrnn.  Sch. 


Pulaski  County 
West  Central  Sch.  Corp. 


P>itr.aw  County 
CFeencastle  Conn. 


2 
2 

Sch. 


N.H.T.  6  T.  Cons.  Sch.  Elem. -H.S. 
(New  Harmony  Town  6  ToHnship  Cons.) 


Gillian  Elcm.  1-5 

West  Central  Jr.-Sr.  H.S.  6-12 


2 
2 
2 
2 

South  Putnam  Conn.  Sch 

2 
2 


Corp. 

Delilah  Miller  Elem.  K-6 
Martha  Jane  Ridpath  Elem.  K-6 
Mary  Bina  Jones  Elem.  K-6 
Northeast  Elem.  Sch.  K-6 

Corp. 

Belle  Union  Elem.  K-6 
Fillmore  Elem.  K-6 


Union-North  United  Sch 


•  Code 
Code 
Code 


Batesville  Middle  S.  6-8 
St.  Louis  Clem.  Sch.  1-8 
Sisters  of  St.  Francis  Convent  6 
Boarding  H.S.            Girls 

Napoleon  Lion.  1-6 
Osgood  Elen..  K-6 

Milan  Elem.  K-6 
Milan  Jr.-Sr.  H.S.  7- 
Corp. 

12 

Cross  Plains  Elem.  K-6 
HoKon  Elem.  Sch.  K-6 
Holton  Jr.  H.S.  7-8 
South  Ripley  Jr.  H.S.  7-8 
Versailles  Elem.  K-6 

Arlington  Middle  Sch 
Flat  Rock  Amish  Sch. 
Mays  Elcm.  K-6 
Manilla  Elem.  K-6 
Milroy  Middle  .Sch.  K 
New  Salem  Middle  K-8 
Rushville  Elem.  K-6 
Rushville  Cons.  H.S. 
ftishville  Jr.  H.S.  7 

K-8 
K-8 

8 

9-12 
8 

Shelby  County 
Shelbyville  Central 


Shelby  Eastern  Schs. 

Shelby  County 
Shelby  EAstem  Schs. 


Sch.  Corp. 

2  Addison  Elem.  Sch.  1-6 

2  Coulston  Elem.  Sch.  1-6 

2  Hendricks  Elem.  Sch.  1-6 

2  Laper  Elem.  Sch.  1-6 

2  Major  Central  Kdgn  K 

2  Marion  Elem.  Sch.  1-6 

2  Pearson  Elem.  Sch.  1-6 
2  /  Shelbyville  Central  H.S. 


9-12 
Shelbyville  Central  Jr.  H.S.  7-8 


%iencer  County 
North  Spencer  County  Sch. 


d^  Starke  County 

^^'  i'Knox  Com.  Sch.  Corp. 


St.  Mary's  Catholic  Elcm.  K-6 


Morristown  Elem.  Schr  K-6 


Morristown  Jr.-Sr.  H.S.  7-12 
Naldron  Elem.  Sch.  K-6 
Waldron  Jr.-Sr.  H.S.  7-12 

Corp. 

Chrisney  Elem.   K-6 

David  T\imhani  Ed.  Center  K-6 


California  Elem.  Sch.  K-S 
Knox  Ccnri.  Middle  Sch.   6-8 


Vanderbrugh  County 

Evansville-Vanderbrugji  Sch. 

1 
1 
1 

2 
2 
2 
2 
1 
2 
2 
1 
2 
2 
2 

Vermillion  County 

South  Vermillion  Sch.  Corp. 

2 
2 


Corp. 

Cedar  Hall  Elem.  K-8  ' 
Colunbia  Elem.  K-8 
Culver  Elem.  K-8 
Daniel  Wertz  Elem.  K-6 
Delaware  Elem.  K-8 
Holy  ^irit  Elem.  1-8 
Howard  Roosa  Elem.  K-8 
Lincoln  Elan.  K-8 
Lodge  Elem.  K-6 
St.  Agnes  Elem.  4-6  ■ 
St.  Anthon/  Elem.  1-8 
St.  Benedict  Elem.  K-8 
St.  Joseph  Elem.  1-8 
Tekappel  Elcm.  K-8 


K 


Central  Elem.  Sch.  K-6 
Glendale  Elem.  Sch.  K-6 


Vigo  County 
Vigo  Co.  Sch.  Corp. 


Palmer/Foltz  Elem.  Sch. 
St.  Thomas  Aquinas  Sch. 
Washington  Elem.  Sch.  K- 


North  Judson-San  Pierre  Schs. 

2    Liberty  Elen. 


K-S 


Battcll  Elcm. 
Bingham  Elcm. 
LiSalle  Elcm. 
Riillips  Elem. 
St.  Bavo  Elem. 


Si-h. 

K-6 

K-6 

K-6 

6 


K-6 


Steuben  County 
M5D  ot  Steuben  County 


Corp. 


St.  Joseph  Elem. 
St.  Monica  Elan. 
South  Side  Elem. 
Young  .Jr.  H.S.  7 


Jr.  M 
G  Jr. 
6  Jr. 
K-6 


K-8 
.  K-8 
i.  1-8 


Brown  Middle  7-9 

Harrison  Elem.  K-8  , 

Holy  Cross  Elem.  1-4 

Kennedy  Ele«i.  K-6 

Lincoln  Elem.  K-6 

LaSalle  H.S.  10-12 

Muessel  F.Iem.  K-6 

Oliver  Elcm.  K-6 

Our  Lady  of  Hungary  Elem.  1-8 

St.  AdaU)crt  Elem.  K-8 

St.  Joseph  Elcm.  1-8 

St.  Matthew  Cathedral  Elem.  1-8 

South  Bend  Jr.  Academy  Jr.  H.S.  7- 

Studebaker  Elem.  K-6 

Perley  Elem.  K-6 

Corp. 

Lakeville  Elem.  K-6 
Lopaz  Elen.  K-6 


Sullivan  County 
Northeast  Sch.  Corp. 


Southwest  Sch.  Corp. 


12 


2  Angola  Middle  Sch.  6-8 

2  Carl in  Park  Sch.  K-S 

2  Hendry  Park  Sch.  K-S 

2  Pleasant  Lake  Sch.  K-S 


2  Dugger  Elem.  Sch.  K-6 

2  Fairbanks  Elem.  Sch.  K-8 

2  Fatmersburg  Elera.  Sch.  K-8 

2  Hymera  Elem.  Sch.  K-8 

2  North  Central  H.S.  9-12 

2  Shelbum  Elem.  Sch.  K-8 

2  Union  H.S.  7-12 


2  Carlisle  Elem. -Jr.  H.S.  K-8 

2  Central  Elem.  K-6 

2  Graysville  Elem.  K-6 

2  Sullivan  H.S.  9-12 

2  Sullivan  Jr.  H.S.  7-8 


Vigo  Co.  Sch.  Corp. 


Sacred  Heart  Elem.  1-8 


Crawford  Sch.  Elem.  K-6 
*Chauncey  Rose  Jr.  H.S.  7-i 
Collett  Sch.  Elem.  K-6 
Davis  Park  Elem.  K-6 
Deming  Sch.  Elem.  K-6 
Fuqua  Sch.  K-6 
Franklin  Sch.  K-6 
Fairbanks  Sch.  K-6 
Greenwood  Elem.  Sch.  K-6 
Lange  Elem.  Sch.  K-6 
Montrose  Sch.  Elem.  K-6 
Meadows  Sch.  Elem.  K-6 
Rea  Sch.  Elem.  K-6 
Sacred  Heart  Elem.  K-8 
St.  Ann's  Elem.  K-8 
St.  Margaret  Mary's  Elem. 
St.  Patrick's  Elem.  K-8 
Sarah  Scott  Jr.  H.S.  7-9 


K-8 


Wabash  County 
Manchester  Conin.  Schs. 


MSD  Wabash  Co.  Schs. 


Warren  County 
MS)  of  Warren  Co. 


Warren  Elem.  Sch.  K-6 

Nest  Vigo  Elem.   K-S 

Father  Gibault  Sch.  for  Boys  5-12 


Laketon  Elem.  Sch.  K-6 
Maple  Park  Elem.  Sch.   K-6 

LaFontaine  Sch.  Elem.  K-6 
White's  Institute  4-12 

Pine  Village  Elem.  Sch.  K-6 
Warren  Central  Elem.  Sch.  K-6 
Williansport  Elem.   Sch.   K-6 


SchuoU   dcslKnated   for   »jo»h   N.itional    Pcfense   and  Hatiuiwt    Direct   Student    I«un   cancellation   benefits 
Sih<yl!,   designated    for  National    Dofejse   .Student    Lo..n  cj.icellat i3n  hcnefits  onl^ 
:>cIio..l,   deslKn.iteJ    f..r   lluri..n,.l    Dirt:,  t    Suidcnt    l.-.an   cancel  lal  Ion  l.enefilj   only 


*  Code   1   -  Schoold  designated   for   boi_h  National   Defense  anA  National   Direct  Student  Loan  cancellation  benefits 
Code   2   -  Schools   designated    for  National   Defenbe  Student    l.oJn  cancellation  benefits   only 
Code    3  •   Schools  designated   for   National   Direct   Student   Loan  cancellation  Itenefits   only 
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List  of 
For  National  Dc tense  Student 


Schools  Determined  to  have  High 
Loan  «nd  lUtlonal  Direct  Student 


Location 


Code  *  School  Sane 


lilDUKA 

Concentrations  of  Students  fro*  Low-lnco«ie  Faallies 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 
Locat ion Code  *  School  Name 


lOUA 


Washington  County 
East  Washington  Schs. 


Kest  Washington  S.C. 


Wayne  County 
Northeastern  Wav-ne  Corp. 


Richmond  Corm.  S.C. 


Wayne  County 
Western  Wa; 


Eastern  Elem.  Sch.  K-6 
Eastern  H.S.  7-12 
Franklin  Elen.  Sch.  1-6 
Pierce  Elem.  Sch.  1-6 
Polk  Elan.  Sch.  1-6 

W.W.  Elem.  IC-6 
W.W.  Jr.-Sr.  H.S. 


Killiansburg  Elcn.  1-6 


itaxter  Elen.  Sch.  K-6 
C.R.  Richardson  Elem.  K-6 
Fairview  Elem.  K-6 
Hibberd  Jr.  H.S.  7-9 
Highland  Heights  K-6 
Holy  Family  Catholic  K-8 
Gairison  Elem.  K-6 
Learning  Center  1-12 
Nicholson  Elem.  K-6 
Richmond  Sr.  H.S.  10-12 
Sexton  North  Catholic  K-4 
Sexton  South  Catholic  5-8 
Southview  Elem.  K-6 
Starr  Elem.  K-6 
Test  Jr.  H.S. 
Vaile  Elem.  K-6 
Kainer  Elem.  K-6 


yne  Schs. 

1 
2 
2 
I 
2 
2 
White  Cotyty 

Morth  White  Sch.  Corp. 
2 
Whitley  County 

Etna -Troy  Sch.  Corp. 

2 
Colimbia  City  Jr.  H.S. 
2 
Union  TWp.  S.C. 

1 
Dept.  of  Corrections 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Central  Elan.  1-6 
Dublin  Elem.  K-6 
Lincoln  H.S.  9-12 
Milton  Elem.  K-6 
Parbray  Jr.  H.S.  7-8 
Pershing  Elem.  1-6 


Monon  Eloa.-Jr.  H.S.  K-8 

Etna-Troy  Elem  K-8 
Colurbia  City  Jr.  H.S.  9-12 
Union  TVp.  Elan.  Sch. 


Campbell  Institutional  Sch.  (lYC) 
Chain  0' Lakes  Youth  Canp  Sch. 
Clark  Co.  Yojgh  Canp  Sch. 
Charlton  (IBS)  Institutional  Sch. 
Deer  Creek  (tSF)  Institutional  Sch. 
Hendricks  (KIS)  Institutional  Sch. 
Indiana  Women's  Prison  Sch. 
Jasper- Pulaski  Youth  Camp  Sch. 
Lakeside  CIS')  Sch.  7-12 
Rockville  Training  Center  6-9 
Mhite  (IR)  7  12 


Indiana  Soldiers  and  Sailors  Hone 


^torton  Memorial  Sch.  K-12 


lew/. 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students 'f 

For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 

Location Code  *  School  Name  Location Code  * School  Name 

ACI 


AlMa 


Algnna 
Allnnakee 


Aniaosa 
Andrew 

1 

Anthon-Oto 
Apllngton 

Atlantic 


Audubcn 


ACL  EL 

ACL  HS 

Albla  HS 

Grant  EL 

Jefferson  EL 

Kendall  EL 

Lincoln  Middle 

LovUia  EL 

Melrose  EL 

Bertha  Godfrey  EL 

Lucia  Wallace  EL 

Allamakee  HS 

Allamakee  JHS 

Dorchester  EL 

East  EL 

Waterville  EL 

Vest  EL 

Towa  Men's  Reformatory 

Andrew  EL 

Andrew  EL- JHS 

Anthon-Oto  JHS-HS 

Apllngton  EL 

Apllngton  JHS-HS 

Atlantic  JHS 

Jackson  EL   I 

Lincoln  EL 

Audubon  EL 

Audubon  HS 

Audubon  JHS 

Gray  EL 


Ballard 

Bavard 

Bedford 


Belle  Plaine 


Bellevue 

Bennett 

Hoone 

Buffalo  C«nt«r 
Burlington 


C  and  M 


Cardln.il 


Car son-Mac edon la 
Cedar   Falls 
Cedar  Rarlds 


om  Low-Income   Faallies 

or   the   1976-79  and   1979-80  School   Years 


Cambridge  EL 
Bayard  EL 
Bedford   EL 
Bedford  HS 
Bedford   JHS 
Conwav  Middle 
Central  Middle 
Lincoln  EL 
Longfellow  EL 
Marquette  HS 
St.    Joseph 
Bcnne  1 1   EL 
Bennett   JHS-HS 
Garfield  EL 
Lincoln  EL 
Buffalo  Center  EL 
Flint  Hills  EL 
Salter  EL 
Washington  EI. 
Cuaberland   EL 
Massena  JHS-HS 
Agency  Middle 
Batavla   EL 
Eldon   EL 
El don  HS 
Macedonia  EL 
North  Cedar  EL 
Harrison  EL 
Irmaculate  Conception 
Johnson  EL 


*   Code    I   -   Schools  designated   for  both   National    Defence   and.  National    Direct   Student   Loan  cauccllation  benefits 
Code  2   -  Schools  designated    for  National   Dc- f en»e  Student   Loan  canccUatioo  benefits   only 
Code   3  -   Schools   designated    for  National    Diroct    Student    Loan   cancellalion  benefits   only 


For  National  Defense 

List  of 
Student 

Schools  Determined  to  have  High 
Loan  and  National  Direct  Student 

Concentrations  of  Students  from  Low-Income  Families          ,  „  -,. 
Loan  Cancellat^-  "-npflt.  for  the  1978-79  and  1979-80  School  Years. 
Location            ''^'  *     School  Name             

Locat  ion 

Cedar  itapids  <a>nt'< 

Code  * 

School  Name 

Dayton               2 
Deep  River-Mlllersburg  1 

Dayton  EL 

Deep  River-Mil lersburg  EL 

' 

2 

USalle  HS 

Deep  River-Mlllersburg  JHS-HS 

St.  "atrlck 

Delwood              2 

Delwood  EL 

Taylor  EL 

Den 1 son              2 

Delolt  EL 

Tyler  EL 

Kiron  EL 

Van  Buren  EL 

20th  Street  EL 

Center  Point 

Center  Point  JHS-HS 

Des  Moines            l 

Brooks  EL 

Cent ervl lie 

Central  EL 

/    J. 

Callanan  JHS 

Cincinnati  EL 

Casady-Monroe  EL 

Garfield  EL 

2 

Cat  tell  EL 

Howar  JHS 

Dunlap  EL 

Lakeview  EL 

Edmunds-Jefferson  EL 

Lincoln  EL 

Elinwood  EL 

Mystic  EL 

Flndley-Moulton-Oak  Park  EL 

Central  Clavton 

Central  Middle 

2 

Franklin  JHS 

Central  Decatur 

Central  Decatur  JHS-HS 
Decatur  EL 
South  EL 

Harding  JHS 
Hlatt  JHS 
Jackson  EL 

Central  Lee 

Argyle  EL 
Central  HS 
Central  JHS 
Donnellson  EL 
Montrose  EL 

Klng-Perkins  EL 
Kurtz  JHS 
Logan-Garlon  EL 
Longfellow  EL 
Lucas  EL 

Chariton 

Chariton  JHS-HS 
Columbus  EL 
Garfield  EL 
Lucas  EL 
Van  Allen  EL 
Williamson  EL 

Madison  EL 
McKee  EL 
McKlnley  EL 
Merrill  JHS 
Mitchell  EL 
North  HS 

Charter  Oak-Ul. 

Charter  Oak-Ute  JHS 

Phillips  EL 

Clarke 

East  EL 
North  n. 
Heldon  fL 

St.  John 
St.  Peter 
Stowe  EL 

Clarksvllle 

Clarksvllle  EL 

^^^                   1 

Tech  HS 

Clear  Creek 

Clear  Creek  EL 

Wallace  EL 

Clinton 

Irving  EL 
Jefferson  EL 
Klrkwood  EL 

Washington  EL 
Watrous  EL 
Weeks  JHS 

Columbus 

Conesville  EL 

Wlllard  EL 

Corning 

Corning  EL 
Coming  HS 

Wilson  .THS 
Wright  EL 

Corning  JHS 

Dexfleld             2 

Dexter  EL 

Council  Bluffs 

Benjamin  Franklin  EI. 

Redfleld  EL 

* 

Bloomer  EL 
Bloomer  JHS 

« 

Diagonal             l 

Diagonal  EL 
Diagonal  JHS-HS 

Carter  Lake  EL 

Dubuque              2 

Audubon  EL 

Henry  K.  Peterson  EL 

Fulton  EL 

,,  Henry  W.  Longfellow  EL 

Jackson  EL 

Henry  W.  Longfellow  JHS 

Jefferson  JHS 

James  Madison  EL 

Lincoln  EL 

Lee  DeForest  EL 

Prescott  EL 

Mathew  A.  Tlnley  EL 

St.  Mary 

Ray  F.  Myers  EL 

St.  Patrick 

Theodore  Roosevelt  EL 

Dumont               1 

Dumont  EL 

Thomas  A.  Edison  EL 

Dumont  HS 

Thomas  A.  Edison  JHS 

Dumont  Middle 

Walnut  Grove  EL 

Dunlap              ^2 

Dunlao  EL 

Crest  land 

Nemaha  EL 

Dunlap  JHS         ^ 

Creston 

Cromwell  EL 

Eagle  Grove          2 

Lela  Howland  EL 

Franklin  EL 

Fjist  Central          7 

East  Central  HS 

Davenport 

Buffalo  EL 
Holy  Trinity 

East  Central  Middle 
Miles  EL 

Hoover  EL 

East  I'nlon           1 

Arlspe  EL 

Jefferson  EL 

East  Union  JHS-HS 

Lincoln  EL 

Lorlmor  EL 

Madison  EL 

Eastern  Allanakee     2 

Kee  HS 

Monroe  EL 

Lansing  EL 

Smart  JHS 

Lansing  Middle 

Washington  EL 

New  Albln  EL 

Young  JHS 

Eastwood             2 

Gushing  EL 

Davis 

Bloomfleld  EL 

Edgewood-Colesburg     2 

Edgewood-Colesburg  EL 

Davis  County  HS 

^                   2 

Edgewood-Colesburg  JHS-HS 

' 

Davis  County  Middle 

Eldora              1 

Eldora  EL 

Pulaski  EL 

Eldora  JHS-HS 

Trov  PL 

lova  TrainlPg  School  for  Hovs 

*  Code  1  - 

Schools 

deslKnated  for  bpth  National  Defense  and  National  Direct  Student 

Loan  cancellation  benefits 

Code  2  - 

Schools 

designated  for  National 

Defense 

Student  Loan  cancellation  benefit 

s  only 

Code  3  - 

Schools 

designated  for  National 

Direct 

Student  Loan  cancellation  benefits 

onl^ 
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NOTICES 

, 

List  of 

Schools  Detennlned  to  ha 

luUA 

ve  High 

Concentrations  of  Student 

■  fro»  U>w-lncoa«  Families 

For  HatLonal  Defense 

Student 

Loan  and  (Utlonal  Direct 

<!f..H.nr  t^an  Cancellation  B«feflti  for  the  1978-79  and  1979-BO  School  Tears. 

|>>cMt  inn 

Code  * 

School  Maow 

Location 

Code  •  School  Hoae 

Eometsburg 

South  EL 

Klenme 

?      riennie  EL 

English  Valleys 

English  Vallevs  EL 

Knoxvllle 

2      East  EL 

Extra 

Extra  EL 
Extra  JHS-HS 

2      North  EL 
2      West  EL 

Fairfield 

Lincoln  EL 
Roosevelt  EL 

L.-raionl 

1  I^nonl  EL 

2  Lamonl  JHS-HS 

Fjrragut 

Farragut  EL 
Farragut  HS 

Lenox 

2      Lenox  EL 

2      Lenox  JHS-HS 

Rlverton  EL 

Lewis  Central 

2      Lakevlew  EL 

riovd  Valley 

Flovd  Valley  JUS 

Lincoln  Central 

2      Lincoln  Central  EL 

2      Lincoln  Central  JHS-HS 

Fort  Dodge 

Arey  EL 
Badger  EL 
Butler  EL 
Duncombe  EL 

Logan-Magnolia 

2      Logan  EL 

2      Logan-Magnolia  JHS-HS 
I      Magnolia  EL 

Hawley  EL 
Highland  Park  EL 
Hlllcrest  EL 

Lohrvllle 

2      Lohrvllle  HS 

Lost  Nation 

1  Lost  Nation  EL 

2  Lost  Nation  JHS-HS 

Otho  EL 
Riverside  EL 

LuVerne 

2      LuVeme  EL 

MFL 

2    "  Fatnersburg  EL 

2      Monona  EL 

South  JHS 

Malvern 

2      Malvern  JHS-HS 

Fvrt  Madison 

Jefferson  EL 

Lincoln  EL 

Maple  Valley 

2      Castana  EL 

2      Maple  Valley  JHS 

Fox  Valley 

State  Men's  Penitentiary 
Cantrll  EL               /^ 

I       Mapleton  EL 

Fox  Valley  HS 
Fremont  EL 

Maquoketa  Valltv 

1      Delhi  EL 

Freriont 

2      Maquoketa  Valley  JHS 
2      Paul  F.  Johnston  EL 

Frenont-MIlls 

Randolph  EL 

Thurman  EL 

Mar-M4c 

2      Mar-Mac  EL-HS 

rarnavlllo 

Carnavlllo  EL 
Camavtllo  JXS-HS 

^ 

2      Marquette  EL 

1  McGregor  Middle 

2  Click  EL 

I      Palmer  EL 

CilrnTe  Clty-Bradgat 

e  2 

Bradgate  EL 
Cllaore  City  EL 

Marshalltown 

rienwood 

Pacific  Junction  EL 

1      Woodbury  EL 

r.rand 

Boxholm  EL 
Pilot  Mound  EL 

V 

Mason  City 

1  Grant  EL 

2  Washington  EL 

Crand  Valley 

Crand  River  EL 
Crand  Valley  JHS-HS 

Mclcher-Dallas 

2      Dallas  EL 

1      Melcher-Dallas  JHS-HS 

r  r I nne 1 1 -Newbu  rg 

Davis  EL 

Meservey-Thornton 

2      Mescrvey  EL 

Grtnnell  HS 

Midland 

1      Center  Junction  EL 
1      Monmouth  EL 

Crlnnell  JHS 

f-uthrle  Center 

Guthrie  Center  EL 

MltchellvUle 

1       Iowa  Training  School  for  Clrls 

Guthrie  Center  JHS 

Montezuma 

2      Montezuma  EL 

Cuttenherg 

Guttenberg  EL 
North  Buena  Vista 

Monticello 

2      Carpenter  EL 
2      Monticello  JHS 

HLV 

HLV  JHS-HS 

2      Shannon  EL 

Ladcra  EL 

Moravia 

2      Moravia  EL 

Har.huri; 

Hamburg  JHS-HS 

2      Moravia  JHS-HS 

Mamie  Slnona  EL 

Momon  Trail 

I      HiOKSton  EL-JHS 

Harris-lake  Park 

Harris  EL 

1      LeRoy  EL 

Harris-Lake  Park  JHS-HS 

V-           Mormon  Trail  HS 

Mave 1 ock-P lover 

Plover  EL 

Moulton-Udell 

1      Moulton-Udell  EL 

Mt-arick 

Hedrlck  EL-JHS 
Hedrlck  HS 

Muscatine 

1      Franklin  EL 
1      Garfield  EL 

MciwarJ-l.'lnneshlek 

Cresco  EL,  Private 
Cresco  EL 
Crestwood  HS 

1  Jefferson  EL 

2  Madison  EL 

2      Washington  EL 

Crestwood  JHS 

Nashua 

2      Nashua  EL 

Elina  EL 

. 

Kew  Market 

1      New  Marker  EL 

Lime  Springs  EL 

2      New  Market  JHS-HS 

Notre  Dane  HS 

New  Providence 

1      New  Providence  JHS 

Rldgeway  EL 

Newel 1-Provtdence 

2      Newel l-Provldence  EL 

Hunboldt 

Mease  EL 

Newton 

2      Emerson  Hough  EL 

Interstate  15 

Interstate  35  HS 

Nor.i  Springs-Rock 

2      Nora  Springs  EL 

Interstate  35  JHS 

Falls 

2      lock  Falls  EL 

New  Virginia  EL 

North  Mahaska 

2      North  Mahaska  EL 

Saint  Charles  EL 

North  '-'Inneshlek 

1      North  Winneshiek  EL 

Tfua  City 

Coralvllle  Central  EL 

1      North  Winneshiek  JHS-HS 

Henry  Sab  In  EL 

Northeast 

9 

1      Charlotte  EL 

Iowa  Fall* 

Central  EL 

2      Elvira  EL 

Irwin 

Irwtn  EL 
Irwln  JHS-HS 

2      Goose  Lake  Ft 
2      Northeast  JHS-HS 

Keokuk 

Jefferson  EL 

Norvay 

'2      Norway  EL 

Keokuk  JHS 

Oakdale 

1      Security  Medical  Facility 

Washington-Central  EL 

Wells-Carey  EL 

*  Code  I  - 

Schools 

dcslffnatcd  for  both  National  Defense  and  Natlaoal  Direct 

Studunt  Loan  cancellation  benefits 

Cod«  2  - 

Schools 

designated  for  National 

De  f ense 

Student  Loan  cancellatlor 

benefits  only 

Code  3  - 

Schools 

designated  for  National 

Direct 

Student  Loan  cancellation 

benefits  only 

NOTICES 


IOWA 


14319 


For  National  Defense 


St 


location 


„.  of  Schools  Determined  to  have  High  Concentrations  of  Students  fron  Low-Income  Families 

udent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years. 
Code  *  School  Name Location Code  *  School  Name 


Oelweln 


Orlent-Macksburg 


Ottumwa 


Oxford  Junction 
Panora-Linden 


Paton-Churdan 
Pekln 

Pleasantvllle 


Pomeroy 
Prairie  City 
Prescott 
Preston 


Prlmghar 
Red  Oak 
Rembrandt 
Rtcevllle 


Rockwell  City 


Rolfe 
Ruthven 

Saydel 
Sentral 
Seymour 
Shenandoah 


Sibley 
Sigourney 


Sioux  City 


Harlan  EL 

Parks ide  EL 

Wings  Park  EL 

Nacksburg  EL 

Orlent-Macksburg  JHS 

Zlon  EL 

Agasslz  EL 

Douma  EL 

Evans  JHS 

Fairview  EL 

Franklin  EL 

James  EL 

Washington  JHS 

Wilson  EL 

Oxford  Junction  EL 

Oxford  Junction  JHS-HS 

Panora-Linden  EL 

Panora-Linden  HS 

Panora-Linden  Middle 

Paton  EL 

Ollle  EL 

Richland  EL 

East  EL 

North  EL 

Pleasantvllle  JHS-HS 

Pomeroy  EL 

Prairie  City  EL 

Prescott  EL 

Preston  EL 

Preston  JHS-HS 

Prlmghar  EL  • 

Washington  JfL 

Rembrandt  Consolidated  K-12 

Riceville  EL 

Rlcevllle  HS 

Riceville  JHS 

Rockwell  City  EL 

Rockwell  City  JHS 

Iowa  Wome-.i's  Kefornattry 

Rolfe  EL 

Ruthven  EL 

Ruthven  JHS-HS 

Norwoodville  EL     y^ 

Sentral  EL 

Sewal  EL 

Broad  Street  EL 

Central  EL 

Fifth  and  Sixth  EL 

Lowell  Avenue  EL 

Shenandoah  HS 

Shenandoah  JHS 

Sibley  Middle 

East  EL 

North  EL 

Sigourney  HS 

Slgoumey  Middle 

South  EL 

Cooper  EL 

Emerson  EL 

Everett  EL 

Franklin  EL 

Grant  EL 

Hopkins  EL 

Hunt  EL 

Irving  EL 

McKlnlcy  EL 

Riverside  JHS 

Rlvervlew  EL 

Roosevelt  EL 

St.  Boniface  EL 

St.  Joseph  EL 

Smith  EL 

Webster  EL 

West  JHS 

V'llson  J^S 


Sioux  Rapids 
Sioux  Valley 
South  Page 

South  Taoa 


J 


South  Winneshiek 
Southeast  Polk 
Sprlngvllle 
Stanton  . 

Stuart-Menlo 


Sutherland 


Tipton 
Toledo 
Trl-County 


Turkey  Valley 

Twin  Cedars 

Twin  Rivers 
Union- Whitten 

Van  Buren 


Vllllsca 


s 


Waco 
Wall  Lake 
Washington 
Waterloo 


Wayne 


Webster  City 


Sioux  Rapids  EL 

Sioux  Rapl^o^S 

Peterson  EL 

Sioux  Valley  HS 

Braddyvllle  EL 

Coin  EL 

South  Page  JHS-HS 

Chelsea  EL 

Montour  EL 

South  Tama  JHS 

Tama  Intermediate 

Tama  "rlraary 

Fcstlna 

Delaware  EL 

Sprlngvllle  EL 

Stanton  JHS-HS 

Valley  View  EL 

Menlo  EL 

Stuart  EL 

Stuart-Menlo  HS 

Stuart-Menlo  JHS 

Calumet  JHS 

Sutherland  EL 

Sutherland  HS 

Tipton  EL 

State  Juvenile  Home 

Keswick  EL 

TrI-County  JHS 

What  Cheer  EL 

Turkey  Valley  EL 

Turkey  Valley  JHS-HS 

Twin  Cedars  EL 

Twin  Cedars  JHS-HS ' 

Llvermore  EL 

Unlon-Whltten  K- JHS-HS 

Whitten  EL 

Birmingham  EL 

Douds  EL 

Van  Buren  Middle 

Enarson  EL 

Nodaway  EL 

VlUlsca  JHS-HS 

Waco  EL 

Wall  Uke  EI^JHS 

Brighton  EL 

Central  HS 

City  View  EL 

East  HS 

Edison  EL 

Frances  Grout  EL 

Grant  EL 

Greenbrier  FL 

Hawthorne  EL 

Irving  EL 

Jewett  EL 

Krleg  EL 

Lincoln  EL 

Logan  JHS 

Longfellow  EL 

Lowell  EL 

McKlnstry  JHS 

Orange  EL 

Roosevelt  EL 

St.   John/St.   Nichols 

St.  Mary 

Van  Eaton  EL 

West   JHS  , 

Whlttler  EL 

Allerton  EL 

Cambria  JHS 

Corydon  EL 

Wayne  HS 

Elm  Park  EL 

Hilltop  EL 

Lawn  Hill   n. 


Code   I  -  Schools  designated   for  both  National   Defense  and  National   Direct   Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated   for  National   Defense  Student  Loan  cancellation  benefits  only 
Code   3  -  Schools  designated   for  National   Direct  Student  Loan  cancellation  benefits  only 
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Noncfs 

I  QUA 


Llit  of  Schools  Determined  to  have  High  Concentrations  of  Studcntg  froai  Low-Incoaie  Families 
For  National  Defense  Student  Loan  and  national  Direct  Student  l<?an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  T««r»_ 
Location  Code  *  School  Wane Location Code  *  School  Nn«e , 


Web»l*r  Oity  (Cont'd) 


Uest  Bend 
West  Central 


Ktst  Des  Moines 
West  Harrison 
West  Liberty 


2  Pleasant  View  EL 

2  Rlvervlew  EL 

2  South  EL 

2  Sunset  Heights  KL 

2  Washington  JHS 

I  Vest  Bend  HS 

1  Naynard  EL 

2  Maynard  Kindergarten 
2  Maynard  MldJle 

2  Phenlx  EL 

2  Plsgah  EL   . 

1  Nichols  EL       ) 

2  West  EL 

2  West  Liberty  «iddle 


West   Marshall 

Cleaons  EL 

West   Sioux 

Hawarden  Middle 

Western   Dubuque 

Bernard   EL 

Cascade   EL 

Cascade  JllS-HS 

Epworth   EL 

Wlntersct 

Patterson  EL 

Voodb 1 ne 

Woodbine   EL 

Woodbine  HS 

Y-J-B 

Baglev  Middle 

Yale   EL 

YJB  HS 

KAN!.,-.S 


lljt  of  Schools  Detemlned  to  have  High  Concentrations  of  Students  from  txjw-Income  Families 

For  Natl.-n.l1  Defense  Student  l^an  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1  ''79-80  School  Veara 

i^M * "" Code  «  School  Name Location Code  *  Sc hool  Waaie   _ ^ _ ^ [ ZH 

*LLF"^  CO 


YOUTH  CENT£H  iT  ATC^-lbON 


<4Ar!MAT0N    V..LLEr 


• 

1 

3 

LLStO^t    tLtM 

lOLft 

1 

CAS   ClTV   tLEM 

SCi^lSLtY    ELtM 

IOla 

HUH-»OL0T 

*N3t'<S0N    CO 

I 

1 

ZlLLAH   MIODLE 

SWNtTT 

1 


GMttLEY   EUkH 


C=>EST 

i  K1NCAI3    tLEi   C-^t.51    EtST^ 

HOLY    A^OElS    -    CtfiNtir 

rc^isoN  CO  *        ^*^':'  -^^L-'.s  Ei.e.^  g«sn£tt 

ATCmISO'J    CO    COv-1    SCHOOLS  ' 


J 
3 

J 

•  1 
1 
1 
1 

\ 

ATCHISON  PJULIC  Sj 


CU>.-I..JS  ElE« 

LfFlNOHAH  tLEM 

tff'I'JuHtK    rIGH 

rUt'ON    ELfH 

LA%CA5TtH   ELEM 

;iLi5C0TAn    tLtV 

"UTTiK    ElEM 

£.ff  I NOHAM    MICJLC. 

tfFKoHAM   KU.CE^OARTEn' 

:hoocs 

central  elem  atchison 

Fi<A<M.I'<    ELEM    ATCHIS0'< 
ma^^tin  east   Ett-t  ATChISOU 
^4>-TlV    .<EST   ELE.-<   ATCHlSOr^ 
•  AShI-jOTON    ELEM    ATCHISON 
AlCHliO.^   HIGH 
AT  CHI  SO.-,   Ji?    HIGM 


MT    ST    SCHUtA^TlCX 


1  HtWT    \ASn    I^TE-vfEOlATLt 

ATCHlSO* 


BAMBCH    CO 

1 

SOUTH   dAMe>R 

■     3 

BARTON   CO 

J 

6»EAT    BE NO 

I 
I 
1 

SO 


I  *'T    >T    SCHOLASTKA   HIGH   ATChI 


HAHulTSfi    £ltM    SJUTH    bAKbER 
^lO.A    tLt**    SOyTH    oAKBtM 


►'AMR    LLEM    CWEAT    6lN0 
"iLtY    LLEM    GREAT    bENO 
hASHlfHiTON    tLEM    GWEAT    HENU 
KOOicVtLT     JW    HIGH    OfrEAT    bENU 

ST    KOSE    OF    LIMA    -    CHEAT    otUJ 

X  SI    HOSE    Ct    LIMA   UEM   C<,EAT    bEN 


BOJRBON   CO 


FT    SCOTT 


JNIONTOMU 


tUuErifc    ufAKt '^CLE'-'   F0«T    SCOTT 
fclHMtci/    SCGTT    CLtM   FO«T    SCOTT 
FOkT    SCOTT    JR    MiOH 
FOLIGN   tLEH 


ONlOKTbrfN   HlOH 

..tST    oOufctbON   ELtMtNTAHV 


FOf«T    SCOTT    CHRISTIAN   HLluHTi 

■J  ChPISTIAM   nclGHTS 


BROWN   CO 
illAriATHA 


aOOtfN  COUNTY 


3  HlMHAIriA    tLtM 

3  ><EitWvc    tLEM 

1  >-UblNsON    JK    HIGH 


J  tVl.i<tST    MILULC 

3  hGmTOn   tLCM 

3  HOkIo.^    HlUH 


*  Code  1  -  Schools  JuHlgnated  fur  both  National  IX; fen 
Code  2  -  Schools  doslgmited  for  Hiitional  Defan^u  Si 
Code    i   -  Siliuuls   d«!ilgnali'd    for   N.itlonal    Dirt;,  t    SLi 


-.  ^"^  Harluiul   Dtrgct   Studunt    Loan  r am: til  I <t I  ion  Iwnefits 
udtfot    l.r>an  c;«nrt:l lat ion   bcatflta   only 
dent    l^aii  Cdiirellailon   innelits   only 
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Llat  of  Schools  Determined  to  hav«  High  Concentration,  of  Student,  from  ^f -J"^""/";];^!^'  „  _.   .  -,,.. 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  C«v:elUtlon  Benefit,  for  the  1978-79  and  1979-80  School  Tear. 
Location  Code  *  School  Name . Location 


Code  *  School  Maise 


POMHATTAN 


BUTLER  CO 


LEON 


AUGUSTA 

CL  DO«iADQ  : 

FLlNTHlLtS 

CHASE  CO 

CHASE  COUNTY 

CHAUTAUQUA  CO 
CEDAR  VALE 


»-Oft  *AT1a;<i  ELEM 
PO«hATTAN  HIGH 

* 


LtON   CLEW 
uLUtSTEH   HIGH 
HAWtfirilLL    ELEM 
LATnA:l    ELEM 
pLUcSTt-^    J>i,    hIjH 


OAHFItLO  ELEM   AUGUSTA 

•AiHlf<>iTnN   clEm  LLOOPAOU' 
PHUS»»cCr 


C*US<jO«>Y   tLEf" 

KUSALIA    ELtM 

KOSALIA    FLINTMILLS    HIGH 


CtLtAh    PuIM    ELEM 


CtLAk    VALE  tLEM 


CHAUTAUQUA  COUNTY  COMMUNITY 

1     SLlan  tLEM 
1      StOAN  HIGH 

Cherokee  cu 

RIVERTON 
COLUMBUS 

GALE MA 

HAXTEK  SP'<I^GS 
CHEYENNE  CO 
CHETLlN 


i  kIVcHIOn  ELtM 

I        rivekton  high 


3  hIGHLANO  tLEM  COLUMBUS 

1  G^LcNLAMN  ELtH 

1  SCAMMON  LLEM 

3  i.t'L'tLH*    CONS  *LtM 

1  l1:4lHTY  ELtM  GALENA 

I  SHhlHo  GROVE  ELtM  GALtNA 

J  bAXiEK  S^KlNuS  Jn  high 


1     CHtYLiN  tAST  ELtM 

ST  FRANCIS  COMMUNITY  SLHOOLS 

1     ST  FKA.mCIS  ELtM 
1     ST  fRANCIS  HIOH 
CLAY  CO 

CLAY  CENTER 

CLOUD  CO 
CONCORDIA 


J  G«kFIElD  ELEM  CLAY  CENTER 

1  LINCOLN  ELEM  CLAY  CENTER 

1  hCMNlEy  ELEM  CLAY  CENTER 

J  GPlEU  ELEM 


CLOUD  CO 

CUNCLiRDlA  (cont'd) 


COFFEY  CO 

LEBO-WAVERlY 


dUHLlNGTON 


LEROY-GRIOlEY 
COMANCHE  CO 

COMMANCHE  COUNTY 


COKLEY  CO 
CENTRAL 


KINFIELD 


ARKANSAS  CITY 


DEXTER 


CU>>>C0<)OIA  HIGH 
jA.itSTOtfN  tLEM 
JAMESTOWN   HIGH 


LEdO    ELEM 


BUHLl.'lGTON  tLEM 
bUMLlNGTON  HIGH 


GMlOLtY  HIGH 


COLUWATEH  ELtM 
PRuTtCTIOn  ELEM 


ATLANTA  ELEM  CEmTRAL  MIDDLE 
CMin^lUot  ELlM  CENTRAL  ELEk 
Ctt.THAL  hIGm  bUKUEN 
GWt  JdLA  tLEM 


IkViNG  ELtM  hInKILLD 


F^(A^^JCLS  MiLLAMU  ElEM  AHK  CITY 
aASniNGTON  tLEM  AKKANSAS  CITY 


btXTEK  ELtM 
UtATER  HIGH 


TRINITY  LUTHERAN  -  •lltJUtLU 

1     TNliNlTY  LUTHEi^A>4  ELtM  hINFItLO 

CRAWFORD  CO 


NORTHEAST 


CHEROKEE 


\ 


AKMA  LLEM 


3     MCCuNt  ELEK 

1     xtl))  ELEM 

1      MtST  MINEHAL  ELLM 


6IRARD 


1  LOaltLL  LLEM  GIRhHO 

1  uIhmRO  MlUDLt 

1  bIRARJ  HIGH 

1  MtPLEk  ELEM 

,     1  walnut  elem 
frontenac  puolIC  schools 

1  hA:>nIr.uTON  ELcM  FkONTENAC 

1  FRANK  LAYOEN  ELEM  FRONTENAC 

J  FRONTENAC  SR  HIGH 

J  htSTSIUE 


PITTSBURG 


1  LInCOlN   ELEM   CO^iCuMUIA 

1  (mCKINlEY    ELEM    CUNCOHGIA 

1   cg«cohoia  middle 


1  EUGENE  HtLO  ELtM  PITTSbURG 

J  LAKESIDE  ELEM  PITTSBURG 

.1  LlNCOt-N  ELEM  HIITSBURG 

1  t>ASHlNGTON  ELEM  PITTSbUriG 

1  MtSTSlDt  tLEM  PITTSBURG 

3  LAKtSIDE  J*.  HIGH  PITTSBURG 

I  (.OObLVtLT  JK  MioH  PITTSbURG 

1  PiTTilUKG  hIG.-i 


*  Code  1 
Code  2 


Schools  designated  for  both  National  De tenbu  aiid  National  Direct  Student  Loan  cancellation  benefits 


Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3-  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 
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IC\«SA^ 


KANSAS 


List  of  School*  Determined  to  have  High  Conccntratlona  of  Studenta  froia  Ltw-Incoaw  Families 
For  Rational  Defense  Student  Loan  and  Watlonal  Direct  Student  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Tears 


Location 


Code  •  School  Haae 


Location 


Code  *     School  Name 


OeCATUR   CO 
OdeitLtN 

?»AlRlf    "tlGMTS 
DICKINSON   CO 
AdlLENC 


*  i 
1 
1 

3 


CHAPMAN 

4UNAL  VibTA 

OOnIPhan  CO 
HIGHLAUO 


1 

TBOY  PUBLIC  SCHOOLS 

3 

3 


HIOWAV  SCHOOLS 
ELWOOO 

uooglas  CO 

EUOORA 
'  AitReNCE 


1 

J 


eOWAHDS   CO 

<lNSLEY-OfFEi*L£ 
ELK    CO 

tttSf    ELK 

ELK    VALLEY 

ELLIS    CO 
lAYS 

ST    MAPrS    -    ELLIS 


1 
1 
3 
1 
1 
1 
1 
t 


1 
i 


•jO.<CAruH  ELtM 
JcN.MlNGS  ^L£M 


GAHFItLO  ELtM  AolLENt 
KtN>«t.OV  ELLM  ABILENE 
MCKINLEY  tLEM  ABILENE 
AblLtNE  MIDDLE  SCHOOL 


CHAf'MAN  tLEM 


MO^»t:  Hi  OH 
■OOuolNE  ELEM 


HlbHLANU  tLEM 


TkIUY  tLE« 
TKOY  HIOH 


tlCNJE.^A  HIIUULE 
OENIOn  ELEM 


LLKOOO  ELtM 
CL«fbOO  nlbH 


tUJOHA    JU    Hi 


INbU  tLEM 
KAtg    VALLEY    ELtH 
CUKuLEY    LLtH    LArftJtNCt 
f.«bl    nLIOHTS    tLLM   LAHt^ENCE 
tAm    Tyf-K    tLEf:   LmmnENCE 
PICKStY   ELtM   LA*HEnCE 
».OO^LA«'4   ElE-   LAriHENCE 
»»IWt»SIJt    CLEM 


LINCOLN  tLEM   oINSlEY 


StVfcSY   ELEH 

rtOviAHU    I.EST    ELK    JB   MI 


LO.'.jTJN  ELEH 
LON&TJN  HIGH 

V 

SCnJENCHEN  ELEM 

ST  MAKYs  ELtM  Ellis 


riNNEY  CO 

GARDEN  CITY 


FORD  CO 

aUCKLiN 
rOANKLlN  CU 

rftST  FRANKLIN 


OTTAliA 

GEAPY    CO 

JUNCTION    CITY 


GOs/E  CO 

aUlNTER  PUuLIC 
GRANT  CO 

ULYSSES 

6RAV  CO 

MONTEZUMA 
GREELEY  CO 

GREELEY  COJNTY 
GREENWOOD  CO 

MAOISON-VMGIL 

CUACKA 

HAMILTON 

HARPER  CO 

ANTHONY-HAMPER 


1  fRIENU  ELEH 

1  ALTA  aROnN  ELEM 

3  GARriELU  ELEM 

1  HUTCHISON  ELEM 

1  bUFFALO  JONES  ELEM 

1  AbE  HJbtRT  M   HIGH 

3  LINCOLN  ELEM 

J  PIERCEWlLLf-PLYMELL  ELEM 


bUCKLIN  ELEM 


3  POMONA   ELEM 

1  wILLlAMSbUkO   ELEM 

1  mILlIam$SU»'&   hIuH 


1  tUbcJE    FIr.LD   ELEM   OTTAWA 

1  HAkTiO»<nE    ELEM   CTTAkA 

I  LiNCJLN    ELEM    OTTAitA 

1  OTTAWA    JR    HibH 


3  G«A  JOWIEW  ELEM 

3  FkANKlIN  ELEH  JUNCTION  CITY 

1  eASnli^CTON  ELEM  JUNCTION  CITY 

1  kESTWOOU  ELtM  JUNCTION  CITY 

3  JUNCTION  CITY  JH  HIGH 

I  FOKSYTH  EL^M  JUNCTION  CITY 


SCHOOLS 

1    MISS0J»«I  FLATS  ELEM 


JOYCE  LLEM  ULYSSES 
SULLIVAN  ELEM  ULYSSES 


hO\TEZUMA  HIijM 


TrflbUNt  EL 


MADISON  ELEM 
MADISON    HIGH 


NOhTHSIOE    ELEM  LUhEKA 
PANJO.^   ELEH   EUREKA 
TOHONTO   ELEH 


HAMILTON   ElEM 
HAMILTON   hIJM 


•ASnlNoTON    ANNEA    ANTHONY 


List  of  school*   Determined  to  have  High  Co"""^"'^"""  tL'^l^Ut.'f^  I:^''"r7Q'"H'}9%-80  School  Year. 
For  M.^.„n«l   Defense  Student   Loan  and  National   Direct  Student   U,an  Cancellation  Benefit,   for^the   1978  79^nd  ^ 


Location 


Code  *     School   Wame 


HA9VEY    CO 
BUWHTON 

Nf  KTON 


HALSTEAl. 

HASKELL    CO 

SUtiLtTTE 

SATAnTA 
HODGEMAN  CO 

HANSTO  4 

JACKSON  CO 

MAYETTA 
JCFFEBSON  lO 

VALLEY  FALLS 


1 
1 
J 


PERRY   PUULIC    SCHCulS 


JEriELL    CO 

auRR   OAK 

mankato 


JEWELL 


JOHNSON   CO 


1 


iJhrflON    FlEM 


CoOPLK   ELtM   NEwTuN 
LINCOLN    tLEM    NE»TON 
WAS-tlNGTOi>i    ELEH    NEalTON 
SAJ.TA    FE    MIDULE 


ijEMLEr    tLLM 

SUtiLETTc    LLEM 
SfcTAtjTA    tLE^ 


nANiTjr.    tLE^ 
riANSTON    HIGH 


•-<«ri.lT».   ElEm 

vALLtr    rALLS   ELEM 
k  lLLl><MSTO»N    lLcM 

nUt'^  aA^  ELEH 


31 


MAt.KATO  cLEM 
MA^^ATO  JW  .ll&H 
M.ANivATO  HlOi< 


JtMtLL  ELEH 
kANlIAlL  MluOLt 


6A«DNEP-E0iERT0'<-Mt4Tl(  Ch 

3    tUi»L»TON  ElEk 


OLAThE 

KEARNY  CO 
DEERf lELU 

KINGMAN  CO 
KINGMAN 

CUNMN(.HAM 


1  FAl^vUa    ELEH   OlATHE 

J  WtiTi/IE*   ELEM   OLATHE 


DttnFIELO   ELEH 


I  MORJOCK    ELEM 

1  WATERLOO   ElEM 


1  CUNNINGHAM    ELEM 

.  I  NASHVILLE    ELEH 

1  2ENl)A    ElEM 

I  NASriVlLLE-^ENDA   HIGH 

ST    PATkILK    -    KINGMAN 

J  ST    PATRICK.    ELEM   KINGMAN 


Location 

KIOWA    CO 

MULLINVILLE 

3     HULlINVILLc  high 

HAVILAnO  PvJbLiC  SCHOOLS 

1     HAVILANO  ELEH 
LABETTE  CO 

PARSONS  ' 


OSWEGO 

CHETOPA 

LAbETTE  COjMY 

LANE  CC 

DIGHTON 
LEAVENWORTH  CO 

LEAVEN^O-JTh 

LINCOLN   CO 

LINCOLN 
LINN  CO 

JAYHAWK 


0RAIR1E  VIEW 

LOGAN  CO 
TRIPLAINS 

LYON  CO 
EMPORIA 


LINCOLN  ELEM  PARSONS 
MCKINLEY  ELEH  PARSONS 
PARSONS  JR  HIGH 
ST  PATRICKS  PARSONS 


OS«EGO  EASTilOf  ELEM 
USwEGO  NEOSHO  HuTS  tLEM 


ChtTOPA  ELtM 

SO'<NY  VlL4 


bAKlLcTI    EltK 
tLLlS    CLEM 
FAIkVIEw    ElEi'i 


AMY    ElEM 


LINCOLN  ELEM  LEAVENWORTH 
nOkTH  EROACWAY  ELEM  LEAV 


BEVERlY  ELEM 


nLoE  rtOJNO  ElEM 
mOUNO  CITY  ELEM 
JAYHA«K-LINN  HIGH  MOUND  CITY 
phtSCOTI  ELEH 


FOnTANA  ELEM 

LACTONE  ELEM 

PARKER  ELEM 

PRAIRIE  VIEW  JR  Hi  lACyGNE 


wiNONA  ELEM 


MAYSARD  ELEM  EMPORIA 
w  A  WHITE  ELtM  EMPORIA 


SACRED  HtAMT 

ST  jeStPH  -  OLPE 

MARl'orj  CO 
CENTRE 


EhPOR I M 

J  SaCREO    heart    ELEM   EMPORIA 


ST    JOSEPHS  ELEM  OlPE 


Ct<T-iE    'ill,!*   LOST    SPRINGS 
i-lLSt.4    tLL.M 


•  Code   I   -   Schools  deslKnated    for   both   Katlimal    Defense  an«»   Ndtlonul    Dlrutt   Student    Loan   cancellation  benefits 
Code  2  -  Schools  designated   for  National   Defense  Student   Loan  cancellation  benefit,  only 
rode   3  -  Schools  designated   for  National   Direct  Student   Ljian  cancellation  benefit,  only 


«  code    I    -   Schools   designated    for  both   National    IKlensg  ^National  5ilS£tStuden      Loan   cancellation  benefits 
C^e   2   -  Schools   de.lgnated   for  National   Defense  Student   Loan  cancelation  benefits  ^ 
C^e   3   -   Sch^l-  designated   for  National    Direct   Scndont   U.an  cancellation  benefits  onljr 
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NOTICfS 


NOTICES 


14325 


Ll»t  of  Schools   Deteralned   to  have  High  Concentrations  of  Students   fro*  Low-Incoiw   Faallles 
For  Natlonat  Defense  Student  Loan  and  national   Direct  Studant   Loan  Cancellation  Befeflts    for   the    1978-79  and   1979-80  School   Tears 
J^""""  Code  *     School  name  Location  Code  »     School 


MARSHALL    CO 
>'f*<MILLIOK 

HCPMfPSON   CO 
C«NTON-&iLVA 

MIAMI     CO 
f»AOL* 


LI'.LOl'.    ELIm    -lAWYSVlLLt 


WtW'ilLLlO.^    CLCM 
CO»!<I,r,0    tLCM 


Location 

HORKI^   O)   (cont'd) 

MOATON    CO 

90LLA 
NCHAHA    CO 

SAbCTHA 


VaLLtY  ntlOMTi  tLEM  BLOt  .^APIO 
/ALLcr  MtlOnlS  tLEM  WATthVlLLE 


ouklap  eLt'M 

OHIGHT    ELtM 
MlLSev    WEST    ELCH 


kOLLA    tLtH 


aeT-IUi^t.    Hl&H 


CA,,T0  4    tLtM 


-»  "tlLt">L.ALt    ELtH 

J  PAOLA    MlOOLt 

aSAwATj-tiL    sr-ft    t'OiHlTAL 

I  C/!>««ATl)Hlt    ST    HWaP   AO   SCH   hi 

F|«ST    Ll'Tn:.SA'i    -   fAOLA 


"ITCHtLL    CO 
«AC0W0A 


3EL0IT 

VOOTrt  CtST£w  AT 

ST  JOMi;  -  itLUlT 

NONTGOMtWY  C'j 
CANEY  V«LLt;> 

corrETviLLC 


1 


fI"ST    L'JThEKan   tLEM   PAOLA 


CA.Ktr/    CIT»    tLtM 
•  ACoNi^A    EAST    HlOM 

:jo»%s  high 
v>i.i..N  CLutH   Ells 
TiPTO-*  mIOn 


f-LLLiT     LLtM 
3'LOIT 
I  NO«TH    OLLlUT    mIvjM 


ISOCPtNUtNCt 

CHEt'RYVALE 
MO^SIS    CO 

•«o«wis  cOu,Tr 

•  Code  r 


i.r  jOn.%  ELEh  jELOIT 
bT  JOhN  MlbH  bELOIT 


LINCOLN  MEMORIAL  ELEM  CANLY 
LAnEY  hlOH 


CEDAH  bLU»f  ELEH 
OASifULO  ELEM  COFFEYVlLLt 
LONofELLCK  ELEM  COrrEYVlLLE 
LOfciLLL  ELEh  COFFEyvILLE 
■rtlTTILrt  ELEM  CoFFEYVlLLE 
MCKINLEY  ELEM  COFFEYVlLLt 
ROOSEVELT  JR  MIOH  COFFEYVlLCe 
LlotMTY  ElEM 


ELn  CITt  ELEM 

LINCOLN  ELEM  IKJEPENOENCE 

KAaHlNGTON  ELEM  ImOEPENJENCE 


lISwOuN  ELEH  Cm£«nyVAlE 


ALTA  VISTA  ELcM 
OAtSflELO  ELEM  COUNCIL  GROVE 
WASHINGTON  ELEM  COUNCIL  OROVt 
COINCIL  GROVE  MiGH 


NCMAHA  VALuEY  SCHOOL-i 
1 


a  k  b 

NEOSnO  CO 

E^IE-ST  P«JL 


KtLLY  ELEM 
•3     :>c>c.CA  LLt** 

J    GAIlEYVIlLE  ele^i 

J  bMlLEYVlLLE  HIGH 

J  ST    tJENLLlCT  ELt"  ; 

J  ST    -aE^LOILT  jn   nIoH  SENtCA 


1  EhlE    tLE-» 

J.  EkIE   hIoh 

i  OALtSbUWG    LlE'I 

I  sTA-*w    ELE-4 

I  ST    r'AUL    ElE'1 

I  ST    HAjL    tiloM 

1  TMATEI<    EL  -M 

1  THAYL^    Ml  in 


ChANUTE  ^UdLlC  SCmJOLS 

I     alCOTT  cLEm  CnANOTl 


NCSS  CO 

SMOKCY  hILl 
N04T0N  CO 

xIOHThERN    V«LLrY 


KOTTON   ELEh   ChANUTE 
t^OustvELT    ELEH   CriAr.uTc 
FAI.<ritLO   ELEM 


SmnjO^    tLt*' 


ALi-LNm    llEm 


WEST    SOLOHON    VAllFY    SLnOULS 

1  LESjr4A    ELEM 

OSAGE    CO  *  '■•••^''*'*   "'*'"     ■ 

SANTA    FE    T-<AU 

J  bCKANT^tt   ELE-* 

BURLlNGAHE    PiieLlC    iCiiUJLS 

1  Ll'«.OL'<    ElCM    aOMLlKGAHE 

HAWAIS    OES    CYOsES    VfcLLcY 

i         t'AHAis  jts  Cygnls  val  el  MELVE 


OSaOWNE  CO 

OSBORNE  COJNTY 

OTTAmA  CO 


^UTH   OTTAmA    CO'JNTY 

1 

TxlN   VALLEY 


KAPAIS   utS   CYONcS   VAL   El   outr*E 
"-■'-Is    Jt  J    CYiNtS    VAL    JP    OoENE 


ALTo*    OS-JhNl     J.*    r| 
uSdOK'^E    ELtH 


Ml.'iNEAKOLla    jx   nIoH  ElEm 
TESLOTI    ELEfl 


Scho 


liooU   denignated    for    both   National    Defense    and   National    Dlrert    Student    1^  .n   ^^.^   .TiTTi L T. 

Code   2   .   Schools   designated    for   NaMonal    0.t.n7JT,~,.i;ru,u.   ca-KeTTiH^n   L'^uIT^  ""*°°  '^'^''"^ 

Co.le    J   -   Schools   designated    for   Natlorvil    Dire,  t    Student    loan   lan.ellallon   benefits   o^Jf 


KAWSAS 


List  of  Schools   Detennlned  to  have  High  Concentrations  of  Students   fro«  'f'" J»^?^/"^^J:'     „  schcl  Tear. 

for  National   Defense  Student   Loan  and  National  Direct  Student  U,an  Cancenatlon  Benefits   for  the   1978-79jndJ97g:JOJct«gi^^ 

Location r.»H,  *     School  Haae  U>c*tlm Code  *     School  Haa« _ 


PArfNEE    CO 

FT  LARNEO 

•  1  GAKf  lELJ  t-LEM 

i  HILLSIOE  ELEM  EARNED 

J  mOkTHSILE  ELEM  EARNED 

I  PA^H  ELE>4  LARNEi> 

J  FrtlNNLY  ELEM  LAKNEO 

EARNED  STATE  HOSPITAL 

1     LArtNEj  ST  MOSP  HIGH  . 

SACRED  mEA.<T  -  LAKnEJ 

3     SaCi^EO  HlAKT  ELEM  earned 

Phillips  co 


PHlLLIPSBU^G 

lOGan 

POTTAWATOMIE  CO 
KAH  VALLtV 


OLAuL    Tf(AIf4lNG    CENTER 
PHlLLlf'StlOKG    SOUTH   ELEM 


lOuAn  high 

PKAlKlE  VIEW  ELEM 


RIlET  CO 

MANHATTAN 

ROOKS  CO 

PLAINVILLE 


STOCKTON 

RUSH  CO  . 
LACROSSE 


OELIA  ELEM 
EHMtTT  tLEH 


ONAGA-HAVE'^SVILLE-WHLATON 

1     HAVcNsVlLLc  ELEM 


<eSTMO«ELAN0 


RENO  CO 


1  ST    ^EOkGE    ElEM 

I  sT    UtiiHUt    mIuH 

1  atSTHUfELAiJO    ELtH 

1  i.ESTM0Kt.LAl40   hIOm 


HUTCHINSON    PUHLIC  SCHOOLS 
1 

1 

J 
i 
1 


AVE'<UE  A  ELEli  MoTLHINSON 
GH».<OvIl».  ELEH  HOTCHINSUX) 
LINlOLN  ELEM  MUTCrtfNSON 
y.CCA.40LESS  ELLH  HUTCMlNSC,^ 
vInAN^  ELEM  HUTCHINSON 
HUTCHINSON  ShtRlAi4  JR  Hi 


NICKERSON 

PRETTY  PRAIRIE 
REPUBLIC  CO 
PIKE  VALLEY 

BELLEVILLE 
RICE  CO 
STERLING 

•hASE 

• 

LYONS 
LITTLE  RIVER 


OTIS-BISON 


RUSSELL  CO 
PARADISE 

SALINE  CO 
SALINA 


ELL -SALINE 
SEDGWICK  CO 
WICHITA 


1     SOUTH  HUTCHlNSOt*  ELEM 


PKETTY  P^AIxIE  t-LEM 


SCANOIA  ELEM 


mo.oEn  ELEM 


ALOE  <  ELEM 


CHASE  ^LEM 
RAY-<0ND  ELEM 


PAWK  ELEM  LYO.xS 
LYO'^S  JR  HIGH 


I  GEnESEO  ELEM 

I     OENcStO  HIGH 
3     ^INUOM  ELEM 


J 
1 
I 


1 
♦ 

I 
I 


I 
I 
3 
1 

1 

i 

J 

1 

1 

J 

I 

3 

1 
1 

S 
1 
I 
1 
J 
i 
1 
1 
1 
1 
1 
1 
1 
1 


ORtEM  VALLEY  ELEM 
ytUtMONT  ELEM  mA«IMATTAN 
UlH.f<  t  LEh 


CUU£LL  tLtH 
HL».1.<VILLE  ELEM 


STOCKTOrt  ELEM 
STOLKTOt*  HIGH 


LACROSSE  EAST  ELEM 
LACROSSE  WEST  ELEM 
LA  CHOSSE  MiGH 
v.CCkACKEN  ElEm 
.»USH  CEt4TER  ELE>* 


uTIS  alSON 
OTIS  BiSON 
OTla  bISON 
OTIs  dISON 
OTIS  BISON 


PIrlM-HY  ALBERT 
J^    HIGH  bl%OH 
iNTEKMtOlATE  OTIS 
HIGH  OTIS 
PIHHARY  TIMKEN 


WALJO  lLEM 
<tATOMA  ELE<4 


HAaIrlO.»NE  cLEM  SALINA 

STMmlL  ELEM 

khITTlER  ELEM  SALINA 

cALlNA  JR  MI  ROOSEVELT  LINCOLN 


jHoUKVlLLE  ELEH 


fcKM.NSAS    AVE    ELEH    BlCrilTA 

CALubLLL    ELEM   WlChlTA 

CESSNA   ELEK    WICHITA 

CmSnOLM   ELEH    wICHlTA 

f,LOju   LLEM    ylCHlTA 

juuoE    ElEK    WiCHiTA 

f  AKrlA-Vl     ENVlr'JN    COMPLEX     ilCMiT 

t  ILlD   ELEM    wIChITA 

fKA.'»KLlN   ELEM    WICHITA 

r.AKulNEH   ELEK    wICrilTA 

rtAr^KY    ST.<EET    CLLM   WICHITA 

INGALLS  ELEM  WICHITA 

IMVli-lu  cLEM  .(ICHITA 

JtFFtrt<.ON  ELEH  wILHiTA 

KELLOGG  ThAtilTIONAL  ALTERS 

LAaKENCt  ELEM  wIChITA 

LINCOLN  ELEM  WICHITA 

LiNwOOD  ELEH  WICHITA 

MCCORMICK  ELEM  WlCMlTA 

MERIDIA.i  ELEM  WICHITA 

MUELLER  ELEM  WICHITA 

MUKJER  JR  HI  INTREST  CENTER 

pICHEnEK  ELEM  WICHITA 

PAMK  ELtM  WICHITA 

PAYNE   ElEM  wICmITA 
STArtLtY    ELEM    WICHITA 
•  ASrtliJGlON  ELEM   WICMITA 
WELLS    ElEM_wICHITA 


*  Coda  1  -  Schools  designated  for  both  national  De 
Code  2  -  Schools  designated  for  National  Defense 
Code   3  -   Schools  designated   for  National  Direct 


fense  and  National   Direct -S^UdTnt  Loan  cancellation  benefits 
Student   Loan  cancellation  benefits  ouljf 
Student   Loan  cancellation  benefits  only 
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NOTICES 


NOTICES 


14327 


KANSAS 


KANSAS 


List  of  Schools  Detcmlned  to  have  High 
For  Hatlonil  Defense  Student  Lo«n  «nd  National  Direct  Student 


Location 


Code   *     School   Mame 


Concentrations  of  StnJents   froa  Low-IncosM  Fuallles 
Loan  Cancellstlon  Benefits   for  the   1978-79  and   1979-80  School  Years 


WlmiTA   tConfd) 


Location 


Code  *     School  Nane 


1  kMlTC    gLtM    itflCHlTA 

J  hiLSON   f  LE^i    HICMITA 

3  »Ot«JMAN   tLEH    mICHITA 

1  ALLISON    JR   nIGH    MICHITA 

1  bKoOKS    J«    HION    MlCHlTA 

1  CUi»TIS    JH    HIGH   rflCHITA 

3  «*ULEt    JH    MlGH    itlCHlTA 

1  HAMlLTo'i    Jk    HIGH    kICHlTA 

I  JAKJIM    JM    HIGH    MICHITA 

1  t-OHACt    ..ANN    HIOl>LE    tflCHlTA 

1  MAYBEw.n     Jh    HIGH    WICHITA 

1  HoOSEvELT    Jk   HIGH   mIChITA 

J  tAST    in   HIGH   WICHITA 

3  EAST    SK    HIGH    mICHITA 


List  of 

For  National   Defense  Student 

Location Code  * 


Schools  Determined  to  have  High  Coocentratloiis  of  Students 
Loan  and  national   Direct  Student  Loan  Can»ellatton  Benefit 


from  Low-Income   Families 
s  for  the   1978-79  and  1979-80  School  Years 


School   Mame 


Location 


Code  ♦     School  Hane 


SCRBY 


1  t(.KLAriN   ELLM   jCKbY 

1  HAUL    b   (.OOPtH   ELEm  UE><dV 

1  CAftuTON    JR    filGH    OERdY 

HOLY    FAMILY    CEiJTER    -    KICHITA 

1  HOLf    rA*lLV    CEMER    alCHlTA 

HOLY    SAVIOJR    -    WiCrtlTA 

1  HOLY    bAVlOR    ELtH    MICHITA 

^      Our  laoy  Of  GuA:?4Luf-t.-»i^"iu 

SErfAHO   CO  1  0U•^    LAot    (jF    cClAuALUHE    t    WK 


OUR  LAOY  OF  f,U4nai.i»'t  -  Ii.^'tRM 

1     CiUH  LmOY  Of  OU.i'mLUj'E  ttLl  fOf 
SHERIDAN  CO 

HOXIE  COHMJUITV  SlhooL"> 

3     HOXit  H|uM  , 
SHERMAN  CO 

3000LAN0 

STANTON  CO 

STANTtfN  COUNTY 
SUMNER  CO 

MELLIN3TUN 

OXFORD 


WICHITA  CU 
LbOTl    (cont'd) 


KANSAS  CITY    (cont'd) 


1 

3 
i 


OitA.^T     jR    HJ 

UOHril    (Lf.M    JOO.  LtiiU 

KANOrtAOU    ELt.4 

at  ST    ELEM    GUUOl  *<^0 


->Hj    oJi   Kits 


KEiJ-.t..>Y  tLlM  ck'LLLINGTuN 
Ll'4CoLi>«  KEh  WELLINGTON 
KAbnl  <(OICN    LLt«    »ELLl''<GTON 


HIT 


1  OaFuKj  ELtH 

ARGONIA    •'UjILIC    SCHOOLS 

J  ARoorilt    iLtl 


to  I. SON   CO 

•LTOONA-MlyWAY 

I 

NEOOESHA 

1 
3 

FREOONIA 

3 

J  < 
1 
1 
MOOOSON   CO 

riOOOSOri 

1 

rtYANuOTTE    CO 

TURNEt-KANjAj    LITY 

1 


PIPER-KANSAb  CITY 


LlbtRAL 


\ 


SHAWNEE  CO 


SEAMAN 


GAr-FltLt)  ILEM  lIhLRAL 
LINCOLN  ELf'<  LIBERAL 
mCAkTmuR  ELtM  LitJEHAL 
MCUiKMOTT  ElEm  liberal 
"CclNtEf  ELtH  LibERAL 
SOUlHLAtN  ELlM  LIbfRAL 
drtanlNGTCN  ELE 4  LIBERAL 
LlbEwAL  JR  HIGH  SOUTH 


CALOwClL 

SOUTH  HAVE  4 

TREGO  CO 
■AKEENEY 

WABAUNSEE  CO 


AUBURN  wASndJwri 


EAST  lUoIANOLA  ELEM  P  0  TOPEKA 
Lt^-^.i   LLEM 


3     f'-HLl.t  CtNTMAL  CLEM 

I    ►^ajlise  south  middle 

TOPEKA  PUdLiC  SCHOOLS  J 


1  AVO<OALt  EAST  ELEM  TpPEKA 

1  3tLVOIs  ELEM  TO»»EKA 

1  CE'^ThAL  kaRr  ElEm  TOPEKA 

I  Hl(jnL(»NJ  fARK  CENTRAL  TOPEKA 

1  HlGnLA.^0  PAR<  NORTH  TOPEKA 

1  HUDSON  ELEM  TOPEKA 

I  LAfAYcTTE  ELEM  lOPEKA 

1  LUi>.oO.<tN  ELEM  TOPcKA 

I  PAWKOfcLL  ELEM  TuPEKA 

I  POLK  cLtM  TOREK* 

I  OUInCy  ELEM  TOPEKA 

1  ^UlriTON  HEIGHTS  ElEH  TOPEKA 

I  PlCt  ELtH  TOPEkA 

1  Sl»TE  STREET  ELEm  TOPEKA 

i  SO'->)tS  ElEm  TOPEKA 

1  r'0;>«ELL  JK    Hi  3H  TOPEKA 

1  tAST  lOPtKA  jR  hloH 

1  EIStNHOkitH  JR  MiGH  TOPEKA 

1  ►(OOsEwtLT  JR  HIGH  TOPEKA 

1  filOHLANU  PARK  HiGn  TOPEKA 

J  TOPEKA  Mlur. 
IO»»EKA 


ALMA 


•  ABAutJSEt    LAST 


ST     JOMfjS    LjTHtnA,, 
WASHINGTON   C3 
NORTH    CENTRAL 


(•LOftLL  111* 

Sr  lAKTINi  LLEM  CALOmLLL 


SwOlH  riMVi.N  tLt'-* 
SOJIh  HAVt'i  nlGH 


«AKlE.%FY  ELtM 
*AKtE«LY  Hloh  T"LO0 


SONNE R  SPRINOS 


KANSAS  CITY 


iAWNES 


YOUTH  CENTER  AT 


KICHITA  CO 


PA* ICO  ELE  1 
f-A*ICo  Ji   Ml 


rOVtR  ELtM 

►SKRIur-t  ELEM 

MISSION  VALLtY  il  tSKKlUGE 

HAwvEyvIlLE  ELEM 

ALMA 

ST  jOi^NS  LUTHtR-i^  ELtM  alma 


NOWlH  CENTRAL  UPPER  ELEm 
NORTH, CENTkAL  HIGH 
nOKTH  central  LOWtR  ELtM 


dAri.MtS     ELtM 

HA.N0VEW  ELtM 

HANOtfER  MioH 

LiNN  nIOH 

PALIER  ElEK 

ST  JOriN  tLEM  MA  <OvER 

TRINITY  LUTHERAI4  tLEM  HANOVER 

ST  JOnNi  LUlHERA.J  ELEM  PAL^.ER 


tolC-tlTA  CO  UPPER  LEOTI 
MAKIENTHAL  tLEH 


ALIOONA  ELEM 


HELLER  ELE^  NEOOESHA 
NORTH  LAfcN  ELEM  NEOOESHA 


ot.«  S  P-»ULtN  ELEM  FREUOMA 
L1nC0cI4  ELEM  FREDONIA 
FREoOnIA  MIDOLE 
FREOOnU  SR  hIG" 


YATtS  CENTER  ELtM 


••o.;clt  tLt> 


Plf^ER    kLEK 
Plf'tR    HIGH 


1 

1 

1 

1 

t 

1 

1 

i 

1 

1 

I 

I 

3 

1 

1 

1 

I 

1 

I 

1 

J 

1 

1 

J 

1 

3 

1 

1 

1 

1 


GRANT  ELEM  KAHSaS  CITY 
HAi.THOf'.'it  ELEK  KANSAS  CITY 
MAJuR  HUDSON  ELEW  KANSAS  CITY 
mE  PEARSON  ANNEX  ELEM  KC 

MAKK  Twain  ELEm  kanSas  CITY 
MCKINLEY  ELEK  KANSAS  CITY 
MORSE  tLEM  KANSAS  CITY 
PARkEH  ELEH  KANSAS  CITY 
NOtJLt  PHENTIS  ELEM  KANSAS  CITY 
OUlNOARO  ELEK.  KANSAS  CITY 
ROOiEVtLI  ElEm  kAhSAS  CITY 
fHMNK  RUShTON  ELEM  KANSAS  CITY 
STA^^LtY  ELEM  KANSAS  CITY 
EOOtNE  -ARE  ELEM  KANSAS  CITY 
^A    A  WHITE  ELEM  KANSAS  CITY 
•HITTIER  ELEM  KANSAS  CITY 
FRANCES  wiLLARD  ElEM  KA.MS  CITY 
CENTRAL  JR  HIGH  Kansas  CITY 
;J«.Iti»f>T  JK  HIGH  KANbAS  CITY 
•tal  JP  hlaH  KAiSAS  CITY 
Anc.l'jTII;E  '^IjOlE  KA,<S*S  CITY 
ROStt^^^LL  MIDDLE  rANSAS  CITY 
fUfScK  ACAl/EKf  ARTS  II  SCIENCE 
aYAJUOTTL  MiOH  K.AiiEAS  CITY 
bt^UC^inth'i    JK  HIOH  KANSAS  CITY 
COKONAbO  Jr     HIGH  KANSAS  CITY 
HA/EL  (-yi/VL  ELtM  KANSAS  CITY 
LlNJritRGd  cLEm  KANSAS  CITY 
►  LLfaO.<N  ELEM  KAixSAS  CITY 
Ht  PEARSON  ELEM  KANbAS  CITt 
Ttt.N/lGE  MOrhtR  CENTER  -  WYtN 


-ICOANItLD  tLE!*  rJONNER  SPRING  BLESSED  SACR  AMENT-K  An3  AS  CITY 

NORTHWEST  ELEM  uOnnER  SPRING  1     H ESStO  SACRAmLuT  KANSAS  CITY 

SOUTHWEST  ELEM  oOnnER  SPRING 

pCMtJER  SF-kInGS  JR  HIGH        HOLY  NAME  -  KANSAS  CITY 

EiJ.<MkUS<ILLe  ELEM^  1      hOLT  NAfst  KANSAS  CITY 

MISSION  fLEM 

SINAI  ELEM  OUR  LADY  i  ST  KOSt-KA^SAb  CIIY 

Tlf-HO^S  ELtM  •  1     OUR  LADY  «.  ST  ROSE 


ALL  SAINTS  CONS  -  KA.^S  CITY 


ttA!j;EKtR  tLEM  KANSAS  CITY 
BRYANl  tLEM  KANSAS  CITY 
SILVEk  city  ELtH  KANSAS  CITY  ST 
CENTRAL  ELEM  KANSAS  CITY 
CHELStA  FLEM  KANSAS  CITY 
nOUGLASS  ELEM  KANSAS  CITY 
fMcRSON  ElEN  KANSAS  CITY 
FAIhFAX  ELEM  KANSAS  CITY 
JOHN  FISKE  ELEM  KANS  itftY 


1 


ALL  SaInTS  CONS  ELEH  KANS  CITt 


PETERS  CATHEDRAL  -kanS  CITY 


PLEASENT  GREEN  ELEM 


ST  PETERS  CATHEOKAL  KANSAS  CIT 


PLEASANT  -  GREEN  COMMUNITY 


KENTUCKY 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families       ^   ,  „ 
For  Matlonal  Defense  Student  Loan  and  National  Direct  Sfrt^nt  l^an  Cancellation  Benefits  for  the  1976-79  and  1979-80  School  Years 
Location  Code  *  School  Name  Locatioj? _Cgde  *  School  Name 


Adair  (^unty 


Allen  County 

! 
Anderson  County 


Cane  Valley  eI 
Col.  William  Casey  El 
John  Adair  El 
Knifley  El 
Shepherd  El 
Sparks ville  El 


Scottsville  El 


Ashland  Ind. 


Augusta  Ind. 


Barbourville  Ind. 


Condit  El 
Crabhe  El 
Hatcher  El 


Augusta  El 
Augusta  HS 


Barbourville  El 
Barbourville  HS 


4 


I     LAaKE  .CE  H  GaRDnEk  Hi  TOPEKA     LEOTI 


Western  El 


«  CoJe   1   -  School,  designated   tor   both   National    Defense   ami  National    Direct   SfdAr    ■     '^    "    Sit  iAR.miH 


*  Code   1   -   Schools  ddtlgnatcd    for   both   National   Defenae  and  National    Direct   Student   Loan  cancellation  benefits 
CU>de   2   -  Schools  designated   for  National    Defenae  Student   Loan  cancellation  benefits  only 
Code   3   -  Schools  designated   for  NaLiooiil   Direct   Student   Loan  cancellation  benefits   only 


) 
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NOTICES 


KiKTlCKY 


NOTiaS 


KEIfTUCrf 


_       „     ,        ,  *■'"  °'  Schools  Determined  to  have  lUgh  Concent  rat  lons^^f^tuJent* 

2gt_Naltonjl    Defense   Student   Loan  and  Nations!   Dlr..ct   Student   l^«n   atncoA,r<tton   Beneflti 


-  i 

of  Sti'lenks 


14329 


Ij^cat  ton 

Bardstown    Ind. 


Barren  Coixity 


r.ath  County 


B«ll  County 


Code  *  R 


thool  Name 


from  Low-Inrome  Families 
for  the  1978-79  and  1979-80  Srhool 


Location 


Year* 


Acrej  Ind. 


Boone  Councv 


Bcurhon  County 


^B.'uUng  Green  Ind. 


.■k>vd  County 

Boyle  County 
Bracken  County 

r:r«athitt   County 


Breckinridge  County 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Bardatown  El 

Bardstown  Traditional  Sch 


Austin  Tracey  El 
Hlsevllle  El 
Park  City  El 
Temple  Hill  El 


Brrckcnrlrl^e  Co  (cont'd) 

3 
1 
3 
3 
3 


Code  *  School  Haw? 


List  of  Schools  Determined  to  have  High  Concentrations  of  St  ilenits  from  Low-Income  Families 
For  Matlonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location  Code  *  School  Nane ' Location Code  *  School  Name 


Christian  U)  (cont'd) 


Bullitt  C.iunty 


Bethel  El 
(X<ln£sville  El 
Salt  Lick  El 


Arjay  El 
Blackmont  Fl 
Buckeye  El 
Cubage  El 
Frakcs  El 
Harmony  El 
Lone  Jack  El 
Loi^  Jack  MS 
Page  El 
Red  Bird  El 
Red  Bird  HS 
«lght  Fork  Ctr  EL 
Ward  Ch;ipel  El 
Yellou  Creek  Ctr  El 


Bcre.T  Ccmm  EL 


Petersburg  El 


Center  Mill  El 
ClintonvlUe  El 
MlUersburg  El 
North  Mlddletown  El 
Ruddles  Mills  El 


Bowling  Creen  JHS 
Dishoian  McClnnls  El 
L  C  Curry  El 
Parker  Bennett  El 
Potter  El 
Potter  Cray  El 


Eldson  El 
Yost  El 

Junction  City  El 


Ceimantown  El 


Breathitt  County  HS 

Caney  Conaol  El 

Highland  El 

IBJ  El 

Marie  Roberts  El 

Mt.  Carmel  El 

Riverside  Christian  Trg  HS 

Rousseau  El 

Sebastian  Mid 

Turner  El 


Burgin  Ind. 
Butler  (^unty 

•  Caldwell  County 
Campbell  County 
Campbellsville  Ind. 

(^rroll  County 
Carter  County 


/ 


Casey  Cotmty 


Cavenw   Ind. 


Chriatlan  County 


Ben  Johnson  El 
Breckinridge  County 
Custer  El 


HS 


1 
1 
1 

3 
1 
3 
3 
3 
1 
3 
3 


3 
3 


1 
t 
3 
3 

3 
1 
3 
3 
1 


Hardlnsburg  El 
Irvlngton  El 
Mc()iady  El 
Mllner  El 
St.  Ronu.ild  HS 


CtdiT   Crc.ve  El 
Lebanon  Junction  £1 
Maryvllle  El 
Nicholas  El 
Roby  El 


Ctatk  Coaaty 


*  Code  1  -  School a 
Code  2  -  Schools 
Code  3  -  Schools 


Burgin  El 


Fifth  DlstrUt  El 
Fourth  District  El 
Morgantovn  El 
Third  District  El 


Fredonla  El 


St.  Phillip  El 


Campbellsville  El 
Campbellsville  Mid 


Carroll  County  Mid 
Highway  42  El 
Ninth  Street  El 


Carter  El 

Clark  Hill  El 

Crahn  El 

Hltchlns  El 

Lawton  CI 

Olive  Hill  El 

Prlchard  El 
Star  El 

Upper  Tygart  El 

West  Ca-ter  Co.  HS 

Wlllard  El 


Cox  El 
Douglas  El 
Garrett  El 
Liberty  El  11 
Liberty  I  Md 
Mlddleburg  cl 
Phelps  El 
Phillips  El 


Caverna  El 
Caverna  HS 


At  tucks  Hid 

Belaont  El 

Booker  T.  WasMngton  Mid 

Christian  County  Mid 

Crofton  El 

Highland  El 

Holiday  El 

Hopklnsvllle  Hid 

Indian  HllU  El 


(nay  County 


> 


Clinton  Councy 


Ctoverport  Ind. 


Corblo  Ind. 


Covington  Ind. 


Crlct«Dden  County 
Cumberland  County 

Danville  lod. 
Daviess  County 


3 
3 
1 
3 
3 
3 


3 

t 
3 
1 
1 
I 
3 
1 
3 
1 
1 
1 
1 
T 


1 
3 
1 
1 

3 
3 

1 
3 
3 
1 


Lacy  El 
Mlllbrooke  El 
Mornings Ide  El 
Pembroke  El 
South  Christian  El 
Stinking  Fork  El 


Ontral  El 
Fannie  Bush  El 
Pilot  View  El 
Shearer  El 
Trapp  El 

Big  Creek  El 

Burning  Springs  El 

Clay  Councy  HS 

Coone   Creek  El 

Hacker  El 

Horse  Creek  El 

Lay re I  Creek  El 

Manchester  El 

Oneida  Baptist  Inst.  HS 

Oneida  El 


Albany  El 
Clinton  Co.  EI 
Clinton  Co.  HS 
Irwin  El 


'Daviess  CO  (cont'd) 
Dawson  Springs  Ind. 

Dayton  Ind. 

East  Berne tadt  Ind. 
Edioonsoo  County 

Ellzabethtown  Ind. 

Elliott  County 

Eminence  Ind. 
Estill  County 


Frederick 
William  H 


Fralze  HS 
Natcher  El 


East  Ward  El 
South  Ward  EI 


Bishop  ftjwani  No|>graded  El 

Covington  Alternative  EI 

Eleventh  District  El 

First  District  El 

Fourth  District  El 

Glenn  0  Swing  El 

Holaes  HS 

John  G.  Carlisle  El 

Latonla  El 

Ninth  District  El 

Sixth  District  El 

St.  Aloyslus  El 

St.  John  El 

Third  District  El 


Frances  El 
Mattoon  EI 
Tolu  El 


Burkes vi lie  El 
Cumberland  County  High 
Kettle  El 
Marrowbone  El 

Jennie  Rogers  El 
Tollver  El 

Mary  Carrlco  Memorial  El 
Sorgho  EI 

St.  Mary  of  the  Woods  El 
St.  Peter  El 


Fayette  County 


Fleming  County 


Floyd  County 


3 
3 
3 
1 
3 
I 
1 
1 
1 


designated  for  both  National  Defense  jnd  N-tlonal  Direct  S^dcnt  Loan"r"^ccTlTt  ion  bcnvfits 
designated  for  National  Defense  Student  loan  cancoTun;;n  benefits  only  t>-Kfits 

designated  for  National  Direct  Student  Loan  cancellation  benefits  o^ 


*  Code  1  -  Schools  designated  for  both  National  De fcnse  and  National  Direct  Student 
(>>de  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefit 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits 


Stanley  El 
Trinity  HS 


Dawson  Springs  El 
Dawson  Springs  HS 


Dayton  HS 
Lincoln  El 


East  "i^rnstadt  EI 


Chalybeate  EI 
Kyrock  El 


Talton  K.  Stone  JHS 
Valley  View  El 


Elliott  County  HS 
Isonvllle  El 
Lakeside  El 
Sandy  Hook  EI 


Eminence  El 


Estill  County  Mid 

Hargett  El 
Irvine  El 
Ravenna  El 
South  Irvine  EI 
West  Irvine  El 


Arlington  El 

Ashland  El 

Athens  El 

Booker  T.  Washington  El 

Briar  Hill  El 

Harrison  El 

Johnson  El 
Julia  R  Ewan  El 
Lexington  JHS 
MaxweU  El 
Meadowthorpe  El 
Russell  Cave  EI 
Russell  El 
Wlnbum  JHS 
Yates  EI 


Ewlng  EI 

Fleming  County  HS 
Fleming  County  Mid 
Flemlngsburg  EI 
Fox  Valley  El 
Hillsboro  El 
Mt.  Caniel  El 


Allen  Central  HS 
Allen  EI 
Auxler  El 
Betsy  Layne  El 
Betsy  Layne  HS 
Charles  Clark  El 
Daniels  Creek  El 
Drift  El 
Garrett  El 

Loan  cancellation  benefits 
s  only  « 

only 


X 


/- 


\ 


FfOflAl  lEGISTIR,  VOL  44,  MO.  49— MONDAY,  MARCH  12,  1979 


KOERAL  REGISTEt,  VOL  44,  NO.  49— MONDAY.  MARCH  11  1979 


UMI 


14330 


NOTICES 


KOfTUCKi 


For  National  Dgfen«e 
Loot  ton 


Floyd  CU  (UMfd) 


Frankfort  Ind. 
Franklin  County 
Fulton  County 

Callatln  County 
Garrard  County 

f'lasgow  Ind. 

Crant  County 

Craves  County 

f 

Crayson  County 


Creen  County 


Creenup  County 


Hardin  County 


List  of  Schools  Determined  to  have  High  Concentrations  of  Student 
Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefl 

Code  *  School  Name Locat ton^ 

Hardin  CC  (cont'd) 


a  froa  Lew- Income  F.iailles 

ts  for  the  197e-79  and  1979-60  School  Yaars 


NOTICES 


jcaaucKY 


14331 


Harold  El 

How  Br«nch  El 

J  M  Stuabo  El 

Martin  El 

Haytown  El 

McDowell  El 

McDowell  H5 

Melvln  El 

Prater  El 

I  r 

Prcstonsburg  CI 

Spruce  Flna  El 

Wayland  El 

W  D  Osbome  El 

Wheelwright  HS 

Harlan  County 


Second  Street  El 


Bald  Knob  El 


1      Fulton  County  HS 
1      Hickman  EI 
1      Weatem  El 


3      Gallatin  County  El 
3      Clencoe  El 


3      Buckeye  El 
3      Lancaster  El 
3      Faint  Lltk  El 


3      E.  B.  Terry  El 
3      Liberty  Street  El 


Corinth  £1 


'3      Fancy  Fsnn  El 
3      Wlngo  El 


1  Caneyvllle  El 

3  Clarlson  El 

3  Grayson  County  Mid 

3  H  W  Wllkev  El 

I  St,  Paul  LI 


3     Creensburg  El 

3  Pierce  El 

3  Suaaiersvllle  EI 


1  Danleyton  El 

3  Creenup  Counjy  Sr  HS 

3      Creenup  El 

1      Creysbranch  El 

1      Lynn  El 

3      McKell  El 

3      Oldtovn  El 

I      South  Portsmouth  El 

1  I   Sunshine  El 

1      Harnock  El 

3  I   Wurtland  El 


3  G  C  Burkhead  El 
3  Howe  Valley  El  . 
3      Lynnvale  El 


Harlan  Ind. 

Harrison  County 

Harrodsburg  Ind. 
Hart  County 


Hazard  Ind. 


Henderson  County 


Henry  County 


Hickman  County 


Hopkins  County 


Code 

*  School  IUa« 

Wneyvllle  El 

Sonora  El 

Upton  El 

Vine  Grove  El 

Western  El 

Ages  El 

Benham  El 

Black  Mountain  El 

Black  Star  El 

Cawood  El 

Cranks  El 

Cumberland  El 

Cumberland  HS 

Elzo  Guthrie  El 

Evarts  El 

Evarts  HS 

Ivarta  Mid 

Green  Mills  El 

Hall  El 

Holmes  Mill  11 

Holy  Trinity  El 

JasKS  A.  Cattood  HS 

Loyall  El 

Rosspolnt  El 

Shields  El 

Totz  El 

Verda  El 

WalllBs  El 

Harlan  El 

Harlan  HS 

Norths Ide  El 

Southaide  El 

3 
3 
3 
1 
1 
1 


S 

1 

3 


1 
3 
1 
3 
3 
3 
1 
3 


*  Code  I 
Code  2 
Code  3 


3 
3 

3 

J. 


Evan  Harlow  El 


Boimlevllle  El 
Cub  Run  El 
Hart  County  HS 
LeCrande  El 
Memorial  El 
Mnnfordville  El 


Hazard  HS 

Boy  G.  Eversole  EI 

Walkertown  El 


Barret  Ctr  for  Spec  Prog 
Cairo  El 
Central  El 
Corydon  El 
East  Heights  El 
Jefferson  EI 
Seventh  Street  El 
South  Heights  El 


Henry  County  Mid 
Hew  Castle  El 


Central  El 

Hlckoian  County  HS 

Charleston  El 
Dal  ton  El 


t.      j'^^  8"'ted  tor  hoth  National  Dul^^^  ^   National  Direct  Student  U^*^  cancellation  benefits 
Sehoo  8  des  gnaled  for  National  Defence  Student  Loan  cancelTin^n  benefit,  only 
S.hooU  designated  for  National  Direct  Student  lA.n  cancellation  benefits  ^}f 


For  National  Defense 

List  of 
Student 

— zr-. V~Z, location             Code  *  School  Name 

Location 

Hopkins  CO  (cont'd) 

Code  ♦ 

School  Name                   ix>i.»i- i-uu 

Jefferson  CO  (cont'd) 

Earllngton  El 

1 

Shelby  El 

Itortoos  Gap  El                                v 
Pride  Avenue  El                               > 

3 
3 

South  P^sk  El 
Sov^Sen   HS 

Saadnary  Mid 

3 

Southern  Mid 

St.  Charles  El 

3 

SS  SiK>n  &  Jude  El   (^ 

Haddlll  Avenue  El 

1 

St  Aloys ius  El 

White  Plains  El 

3 

1 

St  Ann  El 

St  Columbia  El 

Jack  SCO  Co«mty 

3 

St  (George  El 

Annville  Institute  HS 

1 

St  Helens  El 

Hlsel  El 

Jack«30  County  HS 

3 

St  Joseph  El 

3 

St  Lawrence  El 

McKee  El 

3 

St  Therese  El 

Ifeore'f  Creek  El 

1 

Strother  El 

Sand  Cap  El                            '  ^    i 

3 

Thomas  Jefferson  HS 

Tjrner  El 

3 

Trtmnel  El 

3 

Watson  Lane  El 

Jefferson  County 

3 

Wellington  El 

Ahrens  HS 

1 

West  End  Catholic  El 

Atkinson  El 

1 

-Western  HS 

Barret  Mid 

1 

Western  Hid 

, 

Banjamin  Franklin  El 

1 

Wheatley  El                  ^ 

Blake  El 

3 

Whitney  Young  El           ^/^ 

Blue  Lick  El 

3 

Woemer  Metropolitan  Sch  H^*^ 

- 

v^'':.^ 

/ 

Byck  El 

Carter  Traditional  El 

3 

Burdlne  El         / 

3 

Jenkins  Mid       / 

Cerebral  Palsy  El 

1 

McRoberts  El 

Sfh^ne^l                    ^«"»^-  ^^^ 

Coleridge  Taylor  El 

3 

Rattle  C.  Warner  El 

Coaamity  Catholic  El             »  w  -_  r-— „ 
Coral  Ridge  El                   ^^'^  ^^^"^ 

Dixie  El 

1 

Central  El 

Dupont  Manual  HS 

\ 

Flat  Cap  El 
Johnson  Central  HS 

Duval le  Mid 

1 

Meade  Meourial  El 

Elizabeth  Breckinridge  El 

1 

Oil  Spring  El 

E^rson  Teenage  Parent  HS 

3 

Porter  El 

Engelhard  El 

1 

W  R  Castle  Memorial  El 

Fairdale  HS 

Foster  El                      Kenton  County 

Fraysar  El 

1 

Broailey  El 

Frost  Hid 

3 

Finer  El 

Harts tern  El 

3 

Ryland  Heights  El 

Hazelwood  El 

3 

Visalla  El 

Indian  Trail  El 

Johnsontown  Road  El             Knott  County 

Jones  El 

1 

Beaver  Creek  El 

Kennedy  El 

I 

Beckham  Coabs  El 

King  El 

t 

Big  Branch  of  Ball  El 

Knight  Mid 

1 

Caney  Creek  El 

Ky  Sp  Sch  for  Excep  Child  El 

1 

CafT  Creek  El 

Layne  El 

1 

Cordia  El ' 

■    1 

Lincoln  El 

1 

Cordla  BS 

Lowell  El 

1 

Decoy  El 

Maryhurst  RS 

1 

EoBWlena  El 

McFerran  El 

1 

Hlndaan  El 

Medora  El 

1 

Jones  Fork  El 

Meyzeek  Mid 

3 

Knott  County  Central  HS 

Minors  Lan»  El    ^ 

1 

Knott  County  Hid 

Newburg  Mid       ^^^^ 

I 

Salt  Lick  El 

Noe  Middle  Sch 
Parkland  El 

1 

Upper  Quicksand  El 

Parkland  Mid 

Onasby  Village  HS                  """  v-ouucy 

Perry  El 

1 

Arteaus  El 

Portland  El 

1 

Boone  El 

Price  El 

1 

Carr  Creek  El  -  ' 

Roosevelt  El 

1 

Dawltt  El 

. 

Rutherford  El 

1 

Flat  Lick  El 

' 

Schaffner  El 

1 

Clrdler  El 

Senile  El 

1 

Grays  El 

Shawnee  El 

1 

Hampton  El 

Shawnee  Mid 

1 

Jesse  D.  Lay  El 

*  Code  I  -  Schoola  deslKnatod  for  both  National  Defense  and  National  Direct.  Student  Loan  cancellation  benefits 
Xode  2  -  Schools  dealgnated  for  National  Defense  Student  Loan  cancellation  benefits  onlji 
Code  3  -  Schools  dealgnated  for  National  Direct  Student  Loan  oancellatlon  benefits  only 
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Knox  CO  (cont'd) 


LaRue  County 


Laurel  County 


Lawrence  County 


Lee  Comty 


Leslie  County 


Letcher  County 


Lewis  County 


t 
1 


3 
S 
3 
S 


3 
1 
1 
1 
3 
1 
3 
1 
1 
1 
1 
3 
1 
3 
3 
1 


Knox  Central 
Lynn  Cai^  MS 


Lincoln  County 


HS 


Buffalo  El 
Hoilgcnvllle  El 
Laluc  County  Mid 
Magnolia  El 


Bush  El 
Bush  JH5 
Casqi  Ground  El 
Colony  El 
Felts  El 
■azel  Creen  El 
Hazel,  Creen  JHS 
Johnson  El 
Heavy  El 
Lily  EI 
Lily  JRS 
LOQOOD  El 
London  JHS 
Pittsburg  El 
Sublimity  El 


Blaine  EI 
Pallsburg  El 
Lawrence  County  IS 
Louisa  El 
Louisa  Mid 


Bcattyvtlle  El 
Canyon  Falls  EI 
Lee  County  HS 
Lee  County  Mid 
South  Side  El 


Beech  Fork  El 
Big  Creek  El 
Hayes  Lewis  El 
Hyden  EI 

Jack's  Creek  Settle 
Leslie  County  HS 
Stinnett  El 
W.  B.  Muncy  El 


Caapbell's  Branch  El 

Colson  Consol  El 

Cow  Branch  EI 

Cowan  El 

Eolla  El 

Flealng  Neon  El 

Fleming  Neon  HS 

Hemphill  £1 

Kingdom  Cone  El 

Kingdom  Come  Settlement  El 

Letcher  El 

Letcher  HS 

Mary  Jane  Potter  El 

West  Whltesburg  El 

Whltesburg  EI 

Upper  Cumberland  El 


Garrison  El 
Klnnlconlck  El 
Laurel  EI 

Lewis  County  Ceqtral  El 
Lewis  County  HS 
Tollesboro  HS 


Livingston  County 


Logan  County 


Lynch  Ind. 


Madison  County 


Magoffin  Coiaity 


Marlon  County 


ent  El 


Martin  County 


Maaon  County 


Mayfleld  Ind. 


•  Code  1 
Code  2 
Cude  3 


School 
School 
School 


8  designated  for  hoth  National  IVfense  and  National  Dlr. 


1 
t 

s 

9 

1 
1 

9 
1 


3 

9 


3 

3 
3 
3 
1 

I 

9 


1 
3 
1 
1 
1 
1 
1 


1 
1 
3 
1 
1 
1 
3 
1 
3 
1 
1 
1 


Broughtontovn  El 
Crab  Orchard  El 
Highland  EI 
HustonvlIIe  EI 
Kings  Mountain  El 
McKlnney  El 
Stanford  EI 
Waynesburg  El 


Salem  El 

Smlthland  El 


Adalrvllle  El 
Adalrvllle  HS 
AuVim  El 
Auburn   HS 
Chandl^s  El 
Chandlers   HS 
Olmstead  El 
Olastead   HS 


Igrach  El 
Lynch  HS 


•anlel   Boone  El 

Kingston  El 

Klrkaville  El 

Silver  Creek  El 
Waco  El 

John  T.  Arnett  El 
Magoffin  County  HS 
Middle  Fork  El 
Millard  Henaley  El 
Prater  Border*  El 
Salyers  El 
Salymraville  El 


BradfordsvilU  El 

Calvary  El 

Glasscock  El 

Holy  Cross  El 

Lebanon  El 

Lebanon  JHS 

Marlon  County  HS 

Raywlck  El 

St  Augustine  El 

St  Charles  El 

St  Charles  JHS 

St  Francis  of  Asslsl  El 


Grassy  EI  * 

Inez  El 

Mouth  Of  Plgelon  Roost  El 
Mouth  Of  Turkey  El 
Sheldon  Clark  HS 
Tomahawk  EI 
Venters  Branch  EI 
Warfleld  El 


Mason  County  Mid 
Maya  Lick  El 
Minerva  EI 
Orangeburg  El 
Washington  El 


Eaat  College  EI 
Loiy fellow  El 


s  dosigna^e^  for  National  Defense  Student  Loan  canccTTIt 
a   designated  for  National  Direct  Student  Loan  cancel latl 


ct  Student  Loan  cancellation  benefits 
loa  benefits  only 
on  benefits  only 


List  of 
Student 

KOmciCY 

ts  from 

Schools  Determined  to  have  High 

Concentrations  of  Studen 

Low-Income  Families 

For  National  Defense 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for 

the  1978-79  and  1979-80  Scliool  Years 
School  Name 

Location 

Kayfteld  Ind  (cont 

Codp  * 

d) 
3 

School  Name 
Mayfleld  HS 

Muhlenberg  County 

3 
3 

Bremen  EI 

Drakesboro  Consolidated  EI 

3 

Mayfleld  Mid 

3 

Drakesboro  Consolidated  HS 

3 

St  Joseph  El 

3 

Dunmor  El 

Maysvllle  Ind. 

- 

3  - 

3 

Graham  El 
Hughes  Kirk  El 

3 

Earle  E.  Jones 

3 

South  Carrollton  El 

3 

Maysvllle  Mid 

3 

Washington  El 

Nelson  County 

1 

Bloomfleld  El 

McCracken  County 

3 

Bloomfield  JHS 

3 

Hendron  El 

3 

3 

Boston  El 
Chaplin  El 

McCreary  County 

3 

Coxs  Creek  El 

1 

Eagle  El 

3 

Ell  H  Brown  Jr  El 

1 

McCreary  Central  HS 

, 

3 

Foster  Heights  El 

1 

Pine  Knot  El 

3 

Nelson  County  Sr  HS 

1 

Pine  Knot  US 

1 

New  Haven  EI 

1 

Revelo  El 

1 

New  Haven  JHS 

1 

Smith town  £1 

3 

Old  Kentucky  Home  JHS 

1 

Steams  El 

I 

St  Catherine  El 

1 

Whitley  City  El 

1 
3 

St  Gregory  El 
St  Thomas  El 

McUan  County 

3 

Island  El 

Newport  Ind 

1 

A  D  Owens  El 

Meade  County 

1 

Arnold  El 

3 

Battletown  El 

3 

Corpus  Christl  El 

3   , 

Cross  Road  El 

1 

Dora  Cumnlng  El 

3 

Muldraugh  El 

3 

Mildred  Dean  El 

3 

Faynevllle  El 

1 
1 

Newport  Alternate  HS 
Newport  Alternate  Mid 

Menifee  County 

3 

Newport  HS 

1 

Menifee  County  Botts  El 

1 

Newport  Mid 

1 

Menifee  County  EI 

3 

St  Stephen  El 

3 

Menifee  County  HS 

- 

Nicholas  County 

Metcalfe  County 

1 

Edmonton  EI 

3 

Nicholas  County  El 

3 

Metcalfe  County  HS 

Ohio  County 

1 

North  Metcalfe  El 

3 

Centertown  El 

1 

SuBMr  Shade  El 

3 

3 

Central  Park  El 
Dundee  El 

Mlddlesboro  Ind 

3 

Fordsville  El 

1 

East  End  El 

3 

Horse  Branch  El 

1 

Mlddlesboro  HS 

3 

Pleasant  Ridge  El 

1 

1 

Mlddlesboro  Mid 
West  End  El 

Owensboro  Ind. 

3 

Western  EI 

Monroe  County 

3 

Cravens  El 

1 

Fountain  Run  El 

1 

Estes  Middle 

1 

Gamaliel  El 

1 

Foust  Middle 

1 

Gamaliel  HS 

1 

Goodloe  Elem 

1 

Joe  Harrison  Carter  El 

1 

Lincoln  El 

1 

1 

ToBvkinsvllle  El 

3 

Precious  Blood  El 

1 

Tomnklnsville  HS 

1 

1 

Robert  E  Lee 

Montgomery  County 

1 

Camargo  El 

' 

•1 

Seven  Hills  Elem 

3 

Mapleton  El 

Owsley  County 

3 

Miller  Mid 

1 

Owsley  County  EI 

1 

Mt  Sterling  El 

- 

.1 

Owsley  County  HS 

Itonticello  Ind 

Paducah  Ind 

I 

Monticello  El 

1 

Clay  El 

3 

Moncicello  HS 

1 
3 

Cooper  El 
Jackson  El 

Morgan  County 

I 

Jetton  JHS 
Morgan  El 

1 

Cannel  City  El 

3 

1 

Crockett  El 

3 

Northslde  Special  Services 

V 

1 

Ezel  El 

t 

Whiteside  Primary  El 

1 
1 
I 

rtorgan  County  HS 
Morgan  County  Mid 
West  Liberty  El 

Paris  Ind 

3 

Seventh  Street  El 

t 

1 

Wrlgley  El 

3 

Souths ide  EI 

*  Code  1  - 

Schools 

deaiiinated  for  both  National  Defense  and  National  Direct 

Student 

Loan  cancellation  befefits 

Code  2  - 

Schools 

designated  for  National  Defense 

Student  Loan  cancellation  benefits  only 

Code  3  - 

Schools 

designated  for  National  Direct  Student  Loan  cancellation 

benefits  only 

T; 
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JCafTUCKY 


for  national 


List  of 
Defense  Student 


School!  DeCeralned  to  have  High 
Loan  and  National  Direct  Student 


Concentrations,  of  Students  froa  L<w-Incaste  Psallles 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 


location 


Code  *  School  Ha»e 


Locat Ion 


Code  •  School  Na 


Pendleton  County 


Perry  County 


Pike  County 


Plkevill*  lad 


Plnevllle  lod 


Powell  County 


Providence  Ind 


Pulaski  County 


3 

Pendleton  County  Mid 

3 

Southern  El 

1 

A  B  Co^s  El 

1 

Big  Creek  El 

1 

Buckhom  El 

1 

Buckhom  HS 

1 

Chavtes  El 

3 

D.  C.  Conbs  MemorUl  li 

1 

Dennis  C  Wooton  El 

1 

Leatharvood  El 

1 

Lost  Creek  El 

1 

Lower  Leatherwood  El 

3 

M  C  Napier  HS 

1 

St  Cath«rln?El 

1 

Robert  W  Combs  El 

1 

Robinson  El 

1 

Viper  «1 

1 

Wlllan!  El 

3 

Belfry  HS 

1 

Bevlna  El 

1 

Blackberry  El 

1 

Brushy  El 

i 

Dorton  El 

3 

Dt^ton  HS 

3 

Elkhom  City  El 

3 

Elkhom  City  HS 

3 

Peds  Creek  HS        ^ 

1 

Precbum  El 

3 

George  P.  Johnson  El 

1 

Grapevine  El 

1 

Greasy  Creek 

1  . 

Helller  El 

1 

Jackson  Rowe  El 

3 

Jacob  El 

3 

Johns  Creek  El 

3 

Johns  Creek  HS 

3 

Klapcr  El 

1 

Lookout  El 

I 

Majestic  Knox  Creek  HS 

I 

Millard  El 

3 

Millard  HS 

3 

Mulllns  El 

3 

Mull ins  HS 

t 

Phelps  El 

3 

Phelps  HS 

1 

Robinson  Creek  El 

3 

Runyon  El 

I 

Shelblana  El 

3 

South  Wllllaason  El 

1 

Sycanore  El 

1 

Turkey  Creek  El 

3 

Vamey  El 

3 

Plkevillc  El 

1 

Plnevllle  El 

3 

Plnevllle  HS 

1 

Bowen  El 

1 

Clay  City  El 

3 

Powell  County  IIS 

3 

Powell  County  Mid 

3 

Stanton  El 

3 

Broadway  El 

llchnnd  Ind 


Robert soo  County 


Rockcaatlc  County 


/ 


Rowan  County 


■htasell  County 


tussetlvllle  ind 

Science  Hill  lad 
Scott  Co«aty 

Shelby  County 


Sinpaoa  County 


1 
3 
1 
3 
3 
1 
1 
3 

3 

3 

1 

3 

1 

3 


1 
S 
t 
1 


1. 

3 

1 

t 

I 

1 


3 
9 
3 
9 
3 
3 
3 


1 
3 
3 

3 
3 
1 


3 
3 
3 
3 
3 


Bumstde  El 
Burns Ide  HS 
Eubank  El 
Eubank  HS 
Perguaon  21 
Hogua  El 
Mt  Victory  El 
Nancy  El 
Nancy  HS 
Pulaski  El 
Shopvllle  El 
Shopvllle  HS 
White  Lily  El 
Woodstock  El 


Bellevue  Fl 
Madison  US 
Msdlson  Mid 
Mayflald  El 


Dealng  El 
DeiUng  HS 


Blue  Springs  El 
Brodhead  El 
Livingston  El 
Mt  Vernon  El 
Rockcastle  County  HS 
Roundstone  EI 


Clearfield  El 

Elllottvllle  El 
Parwrs  t\ 

HaldeMn  El 
Morehead  El 
Rowan  County  HS 
Tlldon  Hogge  El 


Jabcz  El 
Jaaestown  El 
Russell  County  KS 
Ruaaell  Springs  El 
Sslaa  El 
Union  Chapel  El 


t  B  Stevenson  El 
Russellvllle  Mid 


Science  Hill  II 


Garth  El 
Sadlevllle  El 
Scott  County  Mid 
Southern  El 


Bagdad  El 

Cropper  El 

North  Side  El 

Shelby  County  East  Nud 

South  Side  El 


Lincoln  El 
West  Slwson  El 


List  of 

rarrucrf 

Its 

from 

Schools  Determined  to  have  High  Concentrations  of  Studei 

Low- Income  Families 

For  National  Defense 

Student 

l^.n  and  National  Direct  Student  Loan  Cancellation  Befeflts  for  the  1978-79  and  1979-80  School  Years 
^  V   1  wT   .                          t^nrnflnn              Code  *   School  Name 

Location 
Somerset  Ind 

Code  ♦ 

Wayne  County  (Cont 

'd) 

3 

Meece  Mid 

1 

Sinking  Consolidated  El 

1 

Mewrlal  El 

1 

Wayne  County  El  3 

1 

Parker  El  - 

1 

Wayne  County  El  I 

3 

Somerset  HS 

1 

Wayne  County  HS 

• 

1 

Wayne  County  Mid 

Taylor  County 

3 

Webster 
Mannsvllle  El 

3 

Taylor  County  El 

3 

Dixon  El 

3 

Taylor  County  HS 

3 

Sebree  El 

3 

Taylor  County  Mid                 West  Point  Ind 

Todd  County 

3 

Allegre  El                      .  Whitley  County 

3 

West  Point  El 

3 

Cllfty  El 

^ 

3 

Elkton  El                               - 

1 

Boston  El 

3 

Guthrie  El 

I 

Emlyn  El 

3 

Sharon  Grove  El 

1 

Jelllco  Creek  El 

3 

Trenton  El 

1 

Liberty  El 

, 

1 

Nevlsdale  El 

Trigg  County    ' 

1 

Oak  Grove  El 

3 

Trigg  County  El 

I 

Pine  Mountain  El 

3 

Trigg  County  Mid 

1 
I 

Pleasant  View  El 
Poplar  Creek  El 

Triable  County 

1 

Rockhold  E) 

.  3 

Milton  El 

I 
1 

Whitley  County  HS 
Whitley  County  Mid 

Union  County 

1 

Wo f ford  El 

3 

Uniontown  El 

Williamsburg  Ind 

1 

Woodbine  El 

Warren  County 

1 

Delafleld  El 

3 

Williamsburg  El 

' 

3 

North  Warren  El 

3 

Williamsburg  HS 

3 

Oakland  El                         Wolfe  County 

3 

Richards vllle  El 

1 

Bethany  El 

Washington  County 

I 

Camp ton  El 

1 

Fredrlcktown  El 

3 

Hazel  Green  Acad  HS 

3 

Mackvllle  El 

1 

Rod  River  Valley  El 

3 

Springfield  Mid 

1 

Rogers  El 

3 

St  Dominic  El 

1 

Wolfe  County  HS 

1 

Washington  County  El              Woodford  County 

3 

Washington  County  HS 

• 

3 

Wllllsburg  El 

3 

3 

Midway  El 
Nonesuch  El 

Wayne  County 

1 
1 
1 

Lake  Cuaberland  Boys  Camp 
Powersburg  £1 
Rocky  Branch  El 

LbL'ISlAN'A 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

location Code  *  School  Name Location Code  *  School  Name 

Acadia 


«  ,._,„  , r-r — ; — ; ^ •»      "esc  aimoson  El 

KOfRAL  IfOISTER,  VOl.  44.  NO.  49— MONDAY,  MARCH  U,  I»7» 


*  Code  I  -  Schoo 
Code  2  -  Schoo 
Code  J  -  Schoo 


Arascrong  3-7 
Hranch   K-7 
Central  Rayne  K-I 
Church  Point  HS 
Church  Point  JHS 
Crowley  JHS 
Crowley  K 
Crowley  MIDDLE 
Egan  K-7 
Escerwood  K-7 
Evangeline  K-7 
Iota  K-8 
Iota  HS 
Mcrmentau  K-7 
Midland  HS 
Hire  K-8 
Morse  K-7 
Rayne  HS 
Richard  K-8 
Ro»a  1-2 


Acadia  (cont'd) 


Allen 


Aacenalon 


South  Crowley  3-« 

South  Rayne  2-4 

Elizabeth  K-12 

Falrvlew  K-12 

Kinder  EL 

;  ? 

Kinder  7-12 

Oakdale  EL 

Oakdale  HS 

Oakdale  JHS 

Oberlln  EL 

Oterlin  HS 

Reeves  K-12 

Carver  K-! 

1 

Donaldaonville  4-S 

Donaldaonvllle  6-8 

Donalditonvllle  K-3 

DonalJaonvIUe  HS 

Dutclitown  K-7 

a  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefits 
8  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
a   designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Lis 
For  NatlOn.Tl  Defense  Stui 
Locat  ion  Codi 


of  School*  Determined  to  have  High  Concentrations  of  Students  fron  Low-Inconie  Faallles 

nt  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Ascension  (cont'd) 


*  School  Name 


Location 


Code  *  School  Naaic 


Assumpc Ion 


Avoyelles 


BvaureKdrd 


Bienville 


e.iesiiir 


rjd.c 


E.  Ascension  .IMS 
Cilvez  K-7 
Gonzales  2-7 
Harchand  EL 
Prarlevilltf  K-7 
St.  Aaanl  K-7 

Belle  Ross  4-8 
Belle  Ross  K-3 
Labadlevllle  4-8 
Labadlevllle  K-3 
Napoleoovllle  5-8 
Napoleoovllle  K-4 
Pierre  Part  5-8 
Pierre  Part  R-3 
St.  Fhtlooaoa 

Bordelonvlllc  R-12 
Bunkie  K-S 
Bunkle  6-8 
Bunkie  9-12 
Cottonport  K-8 
Cottonport  9-12 
Evergreen  K-8 
Fifth  Ward  K-12 
Hessmer  K-12 
Lafargue  K-12 
Mansura  1-S 
Hansura  K;  6-12 
NarksviUe  Catholic 
Marksville  K-S 
Harksviile  6-8 
Marksville  9-12 
Noreauville  K-12 
Plauchcvllle  K-12 
Slanpsport  K-S 
SlBBesport  6-12 

Carver  2-3 
E.  Beauregard  K-12 
East  Side  Upper  Eiem  6 
Singer  K-12 

Arcadia  7-12 
Bienville  7-12 
Central  Elem.  K-6 
Castor  K-12 
Cnwford   K-6 
Cibsland  K-6 
Cibsland-Coleiaan  7-12 
Kinggold  K-4 
Ringgold  9-12 
Shady  Grove  K-12 
Saline  K-12 
Soulhside  5-8 

Denton  k-6 
Benton  8-12 
BobSier  K-6 
Butler  K-6 
flalii  Dealing  7-12 
Plain  Dealing  K-6 
Princeton  5-8 
Rocky  Mount  K-12 

Atkins  K-6 

Barret  K-6 

Betliune  6-9 

Blessed  Sacrament  Academy 

Caddo  Heights  K-6 

Central  K-6 

Central  Free  Methodist 

Claiborne  K-6 

Clark,  J.  S.  7-9 

F.lghty-First   K-6 

Fairfield  K-6 


Caddo  (cont'd) 


Calcasieu 


Caldwell 


Catahoula 


Claiborne 


Creen  Oaks  9-12 
Hamilton  Terrace  K-6 
Hemdon  K-8 
Xoltywood  K-6 
Husstoo   K-8 
Ingersoll  K-6 
Lakeshore  7-9 
Laurel  Street  K-6  ■ 
Linear  b-S 
Linwood  7-8 
Sooretown  K-5 
r4orrhside  K-S 
Uak  Park  K-S 
Oil  City  K-8 
yierre  Avenue  K-6 
Pine  Grove  K-S 
'^eensborough  K-6 
Khreve  Ikland  (TMR) 
Smith,  Newton  K-S 
Sroner  Hill   K-6 
Valencia  7-9 
Wi-(hlrigt<  n,  B..fk.'r  T. 
Wtinvr  r  rk   K  -6 

Barbe   K-5 
Bell  City  K-12 
Boston  9-12 


9-12 


Carver 

Central 

(Hicrry 

Coo ley 

De()ulncy 

De()uincy 

Eastwood 

Fairvlew 

Creinwich 

Hamilton 

I 

Ii 


K-6 

1-6 
K-5 

K-6 

K-5 

6-8 

K-6 

K-6 

K-5 

K-6 
iculate  Conception 
culate  Heart 


K-8 


*  (xMie  1  -  Schoo 
Code  2  -  Sclioo 
C.«Ie  1  -  Schoo 


s  designated  for  b»>th  National  Defe 
s  designated  for  National  Defense  S 
s  designated  for  National  Direct  Si 


Jackson  K-6 
Kennedy  1-6 
Marlon  9-12 
Mill  K-6 
Molo  6-8 
Mossville  K-9 
Reynaud  7-8 
Riverside   K-5 
Rosteet   1-6 
Rosteet   7-9 
Sacred  Heart  K-8 
Starka  K-12 
Vinton  Northside  6-8 
Uashingtoo  9-12- 
Watson.  J.  I.   K-8 
Watson,  Pearl   7-9 

Caldwell  9-12 
Caldwell  7-8 
Central  K-6 
Coluari>la  K-6 
Grayson  K-6 
Kelly  K-6 

Central  K-12 
Harrisonburg  K-8 
Jonesville   6-8 
Martin  5-8 
Manifest   K-8 
Jonesville  K-S 
Sicily  Island   K-4 
Sicily  Island  9-12 

Athens  1-6  . 
Athens  7-8 
lUyntsville  1-3 


inse  and  National  Direct  Student  Loan  cancellation  benefits 
tudent  lA>an  cancellation  benefits  only 
■itleiil  Loan  camel  lat  ion  benefits  only 
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List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 


For  National 


Location 


De f enae  Student  Loan  and  Hatlooal  Direct  Student  Loan  Cancellation  Benefits 

Location 


Codi 


a airborne  (cont'd) 


Concordia 


DeSoto 


EaBC  Baton  Ruuge 


\ 


*  School  Name 


Code 


or  the  1978-79  and  1979-80  School  Years 
School  Name _^___ 


4-8 


Haynesvllle 
Homer  1-4 
Homer  5-8 
Junction  City 
Pinevlew  1-8 
Suamerfleld  1-8 


East  baton  Rouge  (conf 


1-8 


Clayton  K-4 
Ferrlday  R-3 
Ferrlday  Seventh  Grade 
Ferrlday  4-6 
Rldgecrest   K-06 
Vidalia  Upper  4-6 
Vidalla  Lower  K-3 

All  Saints-Pelican  K-6 
DeSoto   7-12 
Johnson  K-6 

Logansport-Rosenwald   K-12 
Mansfield  Elementary  K-7 
Pelican-All  Saints  7-12 
Second  Ward   K-12 
Stanley   K-12 

Alsen  K-6  * 

Bakersfield  K-6 
Banks  K-6 
Beechwc'Od  K-6 
Belfair  K-6 
Bernard  Terrace  K-5 
Brooks town  K-6 
Buchanan  K-5 
Capitol  K-6 
Capitol  6-8 
Capitol  9-12 
Chaneyvllle  K-12 
Claiborne  K-6 
Crestworth  6-8 
Crestworlh  K-6 
Dal ton  K-6 
De  Istont   K-6 
Dufrocq  K-6 
Eden  Park  K-6 
Falrfields  K-6 
Forest  Heights 
.  Clen  Oaks  Park 
Glen  Oaks  7-9 
Greenville  K-6 
Harding  K-6 
Hollywood  K-6 
Howell  Park  K-6 
Istrouma  7-9 
Istrouaw  10-12 
HcKlnley  9-12 
HcKlnley  6-8 
Nicholson  K-S 
Northdale  K-6 
North  Scotlandvllle  K-6 
Northwestern   K-S 
Northwestern  6-8 
Park  K-6 
Perkins  K-5 
Mik  K-5 
Port  Hudson  k-6 
Pride  K-12 
Prescott   7-9 
Progress  K-6 
Reddy  K-S 
Ryan  K-6 
Scotlandvllle  7-9 
Scotlandvllle   10-12 
South  Boulevard   K-S 
South  Greenville  .K-6 
University  Terrace  K-5 
Walnut  HUls  K-6 


East  Carroll 


East  Feliciana 


Kvangellne 


Franklin 


K-6  ^ 
K-6  ^ 


Grant 


Iberia 


Uestdale  6-8 
Wlnboume  K-6 
Zachary  K-S 
Zachary  K-S 
Wyandotte  K-6 
Zlon  City  K-6 

Hollybrook  N/G 
Lake  Providence  7-9 
Lake  Providence  10-12 
Honticello  K-12 
Northside  K-6 
Southside  K-6 
Transylvania  1-6 

Clinton  K-6 
Clinton  7-8 
Clinton   9-10 
Eighth  Ward   K-8 
Jackson  K-6 
Jackson  7-12 
Norwood  1-8 
Reiley  1-8 
Slaughter  K-8 
Spears  K-8 

Basile  4-12 

Bayou  Chicot  4-12 
Carver  K-3 
Chataignier  4-12 
Heath,  Hester  K-3 
Mamou  Lower   K-4 
Mamou  9-12 
Mamou  5-8 
Pine  Prairie  K-12 
Stephen,  James  3-6 
Stewart  W.  W.   K-3 
Vldrlne  K-12 
Vllle  Platte  K-2 
Vllle  Platte  7-12 


K-12 


Baskln  K- 

■12 

Crowville 

K-12 

Fort  Necessity 

Gilbert 

K-12 

Ogden  K-12 

Ward  III 

K-12 

Wlnnsboro 

9-12 

Wlansboro 

6-8 

Wlnnsboro 

K-3 

Wlnnsboro 

4-5 

Wlsner  K- 

-4 

Wlsner  9- 

-ir 

Ulsner  5 

8 

Colfax  K-6 
Dry  Prong  7-8 
Gaines,  John  W. 
(;eorgetown  K-12 
Grant   9-12 
Nnntgomery  9-12 
Verda  K-S 


6-8 


7-8 


Lx* 


Anderson  Street 
Avery  Island   K-6 
B.'mk  Avenue  6 
Canal  Street   K-5 
Cuteau  K-6 
Delcambre  K-12 
Grand  Marals  K-2 
Hopkins  Street  K-4 
Iberia  Special  Services 
Jeanerette  K-S 
Jeanerette  6-8 


Code  1  -  Schools  designated  for  both  National  JJefense  and  National  Direct  Stu 

Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  onl 

Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


lent  Loan  cancellation  benefits 
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LOUISIANA 


NOTICES 


LOUISIANA 


_                List  of  Schools  Determined  to  have  High  Concentrations  o 

f  Students  fi 

roa  Low-Incoaie  Families 

FoKNatlonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 

For  the  1978-79  and  1979-80  School  Year* 

Location            Code  *  School  Name                      Location            Code  *  School  Naaie 

Iberia  (cont'd)        3     Lee  Street  4-5                   Jefferton  Davit  (cont'd) 

3     Loreauvllle  K-S 

)      Jennings  Northslde  7-8 

3     Loreauvllle   7-12 

3      Jennings  Ward  K;  5-6 

3     Magnolia  K-3 

3      Jennings  West  End  3-4 

3     North  Street   3-6 

1      Lacaaslne  K-12 

1     Park   5-6 

)      Lake  Arthur  K-S 

3     Fecblea  3-6 

)      Uke  Arthur  6-12 

1     Peason  Addltloo  K-4 

)     Oir  Lady  Iinarulate  K-8 

1     Railroad  Avenue  K-i 

I      Welsh  K-6 

1     Uelah/Roauoke  7-8 

Ib.rvill«             1     Bayou  Coula  K-3 

1     Crescent   3-8 

1     Crescent  Bend   K-2                  Lafayette 

3      Acadian  R-7 

1           Dorseyvllle  4-7 

3      Boucher,  Alice  K-3 

1     Cay.  E.  J.   3-5 

1      Breaux,  Paul   8 

1     Iberville  6-8 

1      Broussard  3-6 

1     Levy,  T.  A.   4-8 

1      Carcncro  3-8 

1     Plaquealne  K-2 

1      Carencro  Heights  K-2' 

1     Plaquemine  8-9 

>      Drexel,  Katharine  K-3 

3     Plaquemine   10-12 

L   ,   Duaon   K-6 

1     St.  Gabriel  K-7 

I      Faulk.  J.  W. 

1     Saaatown  K-3 

JaMs,  J.  W.  K;  5-6 

1     Seyaourvllle  -  Sp.  Ed.  (ungraded)                        ■_ 

1      Judlce  K-8 

1     Shady  Crove  9-12 

3 

\             Judlce,  L.  Leo  K-2 

1     Sunshine  8-12 

3 

Lafayette  7-8 

1     Upper  Harlngouln  K-3 

1 

LeRoaen,  W.  A.  3-7 

1     White  Castle  8-12                                   ^ 

Llndon,  Creen  T.  K-3 

Moss,  N.  P.   5-7 

Kirkson                1     Chatham  8-12                                       '     ' 

Myrtle  Place  K-4 

1     Hawk  Kindergarten  (Sp.Ed.) 

Northslde  9-12 

1     Henderson,  Jasper  K-7                                   ^ 

St.  Antolne  1-2 

1     Hodge   4-6                                              ■ 

St.  Uo     1-8 

3     Jonesboro-Hodge  9-12                      ^            - 

Scott  5-8 

1     Rundell   7-8                              '            ^ 

Truaan  K;  4-6 

3     Southslde  1-3                                        ' 

Vermilion  K-2 

3     Union   K-6                                              3 

Ueatslde  3-4 

X                     3 

Youngsvllle   4-8 

Jefferson              1     Aaca   1-5                ,         UifourcI.e              3 

Bayou  Boeuf  K-7 

3     Barataria  4-5                                        3 

Central  Lafourche  10-12 

3     Barbre  6-8                                          j 

Chackbay  K-7 

3     Bridge  City  K-5                                      i 

Choctaw  K-7 

3     Clancy  K-5                                          3 

Cut  Off  K-6 

3     El lender  6-8                                        3 

East  Thlbo-laux  8-9 

3     E^'i  Crove  1-6                                        1 

■   Galliano   <C-3 

3     Ford,  Henry                                             • 

Galliano  4-9 

3     Gretna  6-8                                          j 

Golden  Meadow  7-9 

3     Gretna  Park  1-6                                      j 

Golden  Meadow  Lower  K-3 

3     Hart,  Wllllaa  1-5                                    i 

Golden  Meadow  Upper  4-6 

1     Harvey  K                                            j 

Uf argue,  W.  S.   K-1 

3     Uomeddle  1-5                                        ^ 

Larose  K-u 

3     Howe,  Saotiel  1-5                                     j 

Larose-Cut  Off  7-9            1 

^                     3     Jefferson  K-6                                       3 
v^                     3     Lafltte   1-3                                        3 

3     Live  Oak  K-5                                        3 
1     Madonna  Manor-Hope  Haven                                 3 

Lockport   -9                 ' 
Lockport  L.iwer  K-3 
Lockport  Upper  4-6 
Raceland   ;  -9 

3     Marrero  6-8                                         3 

Kaceland  Lower  K-3 

1     Martyn,  John  (Vocational)                                • 

R.icelaiid  Upper  4-6 

3     McDonogh  #  26^  1-6                  •^                   3 

St.  Charles  K-7 

'        ,    3     Pltre,  Vic  1-5                                       i 

South  Lafourche  10-12 

3     Flttaan  K-5                                            i 

South  Thlbodaux  5-6 

I            Rlllleux   1-5                                           1 

South  Thlbodaux   7 

3     Ruppel   1-5                                             I 

Thlbodaux   3-4 

3     Strehle  1-6                                         3 

Thlbodaux   10-12 

3     Terrytown  K-5                                          3 

Thlbodaux  Lower  .  2 

3     Waggaman  K       .                                      3 

We^t  Thlbodaux  8-9 

3     Washington  K-5 

3  •   Westwego  K-5 

3     Woods,  G.  T.   K-5                   Lincoln               3 

Cypress  Springs   K-5 

3'    Worley  6-8                                          3 

Dubach   K-12 

Glen  View   7-8 

J.:Uerson  Davla        i            Zltoa   High    K-4;  9-12                                 *3 

Hlco   1-6 

1     Elton  5-8                                           3 

HlllcresL  K-5 

1     Fenton  K-12                                         3 

Lewis.  1.  A.   5-6 

1     lathaway  K-12                                          3 

Lincoln  Center  (Sp.Ed.) 

3     Jennlngii  Central  1-2                                 3 

RuNton  K-5 

*  Code  1  -  Schools  designated  for  both  Natlun.1l  Defunsc  and  National  Direct  Studen 

L   Ix>an  cancellation  benefits 

Code  2  r  Schools  designated  for  National  Defense  Student  Loan  rancellatlon  biincf 

Its  only 

UiJu  3  -  Schoo 

Is  designated  for  National  Direct  Student  Loan  cancellation  benefit 

:s  only 

- 

FEDERAL  lEGISTER,  VOL.  44,  NO.  49— MONDAY 

,  MARCH  12. 

1979 

List  of  Schools  Determined  to  have  High  Concentrations  of  Student. 
For  National  Defense  Student  Loan  and  Hat^-^-l  n<r,rt  Student  Loan  Cancellation  Befefltt 
Location  


14339 


'oa  Low- Income  Families 

:or  the  1978-79  and  1979-80  School  Yeara 


Code  *  School  Name 


Location 


Code 


Lincoln  (cont'd) 


Livingston 


Nadluon 


Hrehouoe 


Natchitoches 


Orleans 


Ruston  9-12 
Slmsboro  K-12 

Albany  K-6 
Albany-Sprlngfleld 
Doyle  K-6 
Springfield 
Springfield 
Walker  7-8 
Walker  Upper 


Orleans  (cont'd) 


7-8 


K-6 
9-12 

4-6 


7 


Australia  1-6 
McCall  7-9   "" 
McCall  10-12 
Tallulah  K-6 
Tallulah  7-12 
Thomas town  K-12 
Waverly  1-7 
Wright  K-6 

Adams  1-6 

Bautrop  Jr.  High-East 
Booita  K-8        I 
Carver  4-6        | 
Colllnston  K-8 
East  Side   1-b 
Mer  Rouge   K-8 

Monroe  Educational  Development 
Center  K/Sp.bd. 
Oak  Hill   1-3 
Oak  Ridge  K-8 

(Xir  Lady  Help  of  Christians  K-8 
South  Side    K-6 
West  Side   1-6 


Allen  K-12 
Ashland  K-12 
Campti  K-6 
Campti  7-12 
(Clarence  K-6 
Cloutlervllle 
East   7 

(k)ldonna  K-12 
Ck>ruffl  K-12 
Harthavllle  K- 
Natchez  K-8 
Natchltoches-Central 
North  Natchitoches  K- 
Northwestern  6 
Parks   K-6 
Rebel  Ine  |:-12 
St.  Matthey...J(-12 
Springhijfl  K-6 


\ 


7-12 


-12 


9-12 
'6 


Ouachita 


7-8 
9-12 

K-5 
7-9 

K-6 


Bell  7-9 
Behrman   7-8 
Carver 
Carver 
Chester 
Colton 
Couvent 
Craig  K-6 
Crocker  K-5 
Danneel  K-6 
Davis  K-6 
Derhan  6-8 
Dunbar   K-6^ 
Dunn  ¥i-b/^ 
Edi8jjli^-6 
Edwards  K-6 
Epiphany 
Fischer  K-6 
Frantz  K-6 
Frederick  7-9 
Cayarre  K-6 


Plaquemines 


Point e  toupee 


♦  School  Name 


Headers 

H^fmar 


CuBte  K-« 

Hardin  K-6 

Harney  K-6 

rson  K-6 
an  K-5 
Holy  Ghost 
Holy  Redeemer 
Jackson >  K-6 
Johnson  K-6 
Jones  K-6 
Kohn  7-9 
LafoD  K-6 
Landry  9-12 
Laurel  K-6 
Live  Oak  6-8 
Lawless  K-6 
Lawless   7-9 
Locket t  K-6 
Hacarty  K-6 
McDonogh  K> 
McDonogh  #7 
McDonogh  IK) 
McDonogh  fl<> 
McDonogh  f24 
McDonogh  #32 
McDonogh  #36 
McDonogh  #38 
McDonogh  #42 


K-5 

K-6 
K-6 
K-6 
K-6 
K-6 
K^ 
K-6 
K-6 


\ 


Milne  Boys'  Home 

Meyer   K-6 

Moton   K-6 

Nelson  K-6 

Our  Lady  of  Good  Counsel 

Peters  6-8 

Palmer   K-6 

Phillips   7-9 

Phillips,  Henry  E.   K-6 

Priestly   7-8 

Redemptorist 

St .  Alphonsutf 

St.  Louis  Cathedral 

St.  Mary  of  the  Angels 

St.  Monica 

St.  Philip  the  Apostle 

St.  Stephen 

Haahlngton,  B.  T.   9-12 

Wasl.intilon,    (^orge     K-6 

Wheat  ley.    Phi  J  Us     K-6 

Wicker,  Albert   K-5 

Williams,  Syivanie  F.   K-5 

Woodson   7-9 

Xavier 

Central  K-6 
Mitchell  K-6 
Ouachita  K-9 
Ransom  K-6 
Richardson  7-9 
Richwood    7-12 
Robinson  K-6 
Shady  Grove   1-6 
Swayze  K-6 
Special  Education 

Phoenix  K-12 
St. . Jude  Catholic 


LaBarre  K-8 
Livonia  7-12 
Morganza  K-12 
Poydras  K-12 
Rosenwald   K-12 
.Rougon  K-12 
St.  Alma  K-6 
Upper  Polnte  Coupee 
Valverda  K-6 


K-12 


Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  onljr 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  beneilts  onlj; 
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tl«t  of  School*  Determined  to  have  High  Concentration*  of  Students  from  tow-Income  FaallleR 
J^or  National  Defffnie  Student  Loan  and  National  Direct  Student  l/>an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

Code  *  School  Name 


List  of  Schools  Determined  to  have  High 
For  National  Defense  Student  Loan  and  National  Direct  Student 


Concentrations  of  Students  from  Low-Income  Families 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tear. 


Location 
Rapides 


Code 


School  Name 


Locat ion 


3-6 

K-2 


Aaron__ftreet  K-6 
1  Acad Ian  K-6 
>Boyce  K-7 
('  Brasher  K-6 
Forest  Hill   K-8 
Clenmora  K-8 
Clenmora  9-12 
Huddle  K-6 
Jones  Street 
Leconpte  K-3 
Lincoln  Road 
Lincoln  Road 
Peabody   K-6 
Plalnvlew  K-12 
Poland  K- 1 2 
Rapides  10-12 
Raymond ,   C.    C . 
Reed  Avenue   K-6 
Rosenthal  K-6 
Ruby-Ulse  K-8 
Silver  City  K-6 
Slocum   4-6 
South  Alexandria 
■^-—^^South  Alexandria 
Twin  Cities  9-12 
Wetteraark  8-12 
Williams.  Lincoln 


Red  River 


Rivhl.inJ 


^4b  i  ne 


M .  Bernard 


St.  Ch.irles 


St.  H<'i>''ia 


*  Code 
Code 
Code 


1  -  Schoo 

2  -  Schoo 

3  -  Schoo 


St.  Helena  (cont'd) 


St.  James 


St .  John 


K  & 

K  4 


3-6 
1-2 


K-8 


Sc .  Landry 


Couahatta 
Coushatta 
Hall  Summit 
Hanna  K-8 
Martin  K-12 
Sprlngvllle 


K-4 
9-12 


K-12 


S-8 


Delhi     9-12 
Delhi     4-8 
kflhl      K-3 
Hully    Kidge   High 
Holly   Ridge   Special 
Hangliaa     K-6 
Hangham      7-8 
Hangham     9-12 
Rayvllle      9-12 
RayvlUe      S-H 
Rayvllle      K-4 
Start     K-12 

Ebarb  X-13,  Sp.  U. 

Florien   1-6.  Sp.  Ed. 

Many  High   9-12 

Many  Jr.  High  3-8,  Sp.  Ed. 

St .  Joseph 

Zwollc  K-4,  Sp.  Ed. 

Zwolle   9-12 

Cauthler  K-4 
Mlllaudon  Middle   5-7 
St.  Matka  K-8 
Scbaation  Roy   K-8 

Carver  4-6 

Good  Hope   1-2 

Hahnvllle  K-J 

Klllona  K-6 

New  Sarpy  7-8 

Norco  K-6 

St.  Rose  K-3 

St.  Rose  Middle  4-n 

R.  J.  Vial  4-6 

Fifth  Ward  K-6 
Crcensburg  K-4;  9-12 
New  Zlon    1-8 
Pine  Grove  K-8 


^c.  Mania 


s  designated  for  bolji  National  Defense  and  National  Direct  Student  Loan  canrcUation  benefits 
a  designated  for  National  Detcnsc  Student  Loan  cancellation  bene 
s  designated  for  National  Ulrt^ct  Student  Loan  cancellation  bcnef 


St.  Helena  Elem.   K-8 
St.  Helena  High  9-12 
Uoodland   7-12 

Fifth  Ward   K-6 
Craawrcy  K-6 
'Lutcher  K-6 
Lutcher  Junior   7-8 
Paulina  K-6 
Romevllle   K-8 
St.  Janes  Ji  .  7-8 
St.  James  ' -12 
Sixth  Ward   K-6 
Vacherle  4-8 
Vaclicrlc  K-3 


Edgard  4-S 
Caryvllle   K-2 
Codchaux,  Leon  K-3 
Lucy  Elem.   K-3 
Ory,  John  L.   K-6 
Reserve  Rosenwald 
Sixth  Ward   3-6 
Wallace  Rosenwald 
West  St.  John  Jr. 


4-6 

K-3 

6-8 


K-12 


Arnaudville 

Brlatol  K-6 

Canluon  K-6 

Central   6-7 

Courtableau  K-7 

Creswell  K-6 

Christ  the  King  K-8 

East  Elem.   K-S 

East  Jr.  High   7-9 

Eunice  Elem.   K-3 

Eunice  High   10-12 

Eunice  Jr.  High   8-9 

Clendale  K-3 

Grand  Coteaii   K-6 

Grand  Prairie   K  12 

Grolee   K-6 

Highland   K-3 

Krotz  Springs 

Lawtell   K-8 

Uwtell   9-12 

Leonvllle   K-3 

UonvlUc  6-12 

Little  Flower 
Melville  K-4 
Melville   9-12 
Melville  Middle   3-8 
Morrow  K-7 
Morrow  8-12 
North   K-6 
Northeast   K-6 
Opelousaa  Jr.  High   7-9 
Opelousas  Sr.  High   11-1 ; 
Palmetto  K-U 
Park  Vlsca  K-6 
Plalsance  K-12 
Plaquemlne  Point   K-8 
Port  Barre   K-3 
Port  Barre  4-12 
South  Street   K-6 
Southwest   K-6 
Sunset  >K-8    >. 
Sunaei  9-12 
Washington  8-12 


K-8 


K-8 


Location 


Code  *  School  Name 


Location 


Code  *  School  Name 


St.  Martin  (cont'd) 


St.  Mary 


St.  Taiaany 


Tangipahoa 


•    ) 


Tensaa 


Breaux  Bridge 
Brcaux  Bridge 
Breaux  Br  idge 
Breaux  Bridge 
Catahoula  K-8 
Cecilia   7-9 


4-6 
7-9 
K-3 
10-12 


Cecilia  K-3 
CccllU  10-12 
Parks  4-6 
Parka  K-3 
St.  Martinvllle  4-6 
St.  Martinvllle  7-9 
St.  Martinvllle  K-3 
St.  Martinvllle  10-12 
^«tephensvllle  K-8 
Teche  4-6 

Baldwin  Clem.  K-3 
Charenton  K-3 
Crowell.  E.  A.  4-5 
Foster.  W.  P.  K-1 
Franklin  8-9 
Franklin  10-12 
Clbba.  Thomas  K-8 
Clencoe  K-8 
Hamilton  4-8 
Hlnca,  Mary  4-8 
LaCrange  6-7 
Haltland,  J.  B.  R-6 
Pattertton  4-8 
Shannon,  H.  D.  K-6 
Verdunvllle  K-3  - 
Watts,  Rattle  A.  K-3 
Willow  Street  2-3 

Ablta  Springs  K-9 
Alton  K-8 
Bayou  Lacombe  5-9 
Brock  K-5 
Chahta-Ima  K-4 
Covington  7-9 
Covington  5-6 
Fifth  Ward  K-9 
Lyon  1-4 
St.  Peter's  K-8 

Amite  K-5 
Aaitc  9-12 
Big  ZloQ  4-6 
Cbesbrough  K-12 
Crystal  Street  3-6 
Eastman,  Annie  7 
lis— nnii  4-6 
Hammond  8 

Independence  Boys  4-12 
Independence  K-6 
Independence  Girls  7-12 
Kentwood  K-6 
Kentwood  7-12 
Loranger  K-8 
Hidway  K-4 
Hooney  Avenue  K-3 
Hatalbany   5-8 
Meson  K-8 
Pine  Ridge  K-2 
Reeves  K-4 
Roseland  K-3 
Spring  Creek  K-12 
Tucker  K-4 
■  Vlnyard  5-6 
West  Side  6-8 
Woodland  Park  K-4 

Davidson  7-12 
Lisbon  K-6 
BewelltoQ  K-3:  9-12 
Roiithwood  4-8 
Tensas  K-6 
Waterproof  7-12 


Terreboone 


lluloa 


Vermilion 


Vernoa 


Washington 


Webster 


f 


Acadian  K-4 

Bayou  Black  K-4 

Boudreauz  Canal  K-3 

Caldwell  5-8 

Dularge  K-3 

Dularge  4-8 

East  Houma  K-2 

Eaat  Street  SU 

Gibson  K-4 

Grand  Caillou  K-8 

Greenwood  5-7 

Honduras  K-4 

Little  Caillou  4-6 

Montegut  K-4 

Pt>lnte  Aux  Chenea  K-4 

Andrew  Price  SU 

School  for  Exceptional  Children  SU 

Schr lever  K-4 

Southdo%fn  K-6 

Upper  Little  Caillou  K-5 

Village  East  3-8 

West  Park  K-3 

Bcrnlce  K-2;  8-12 
Downsvllle   K-12 
Faraervill.:  K-3 
Farmervllli;  9-12 
Famervlllr  4-8 
Junction  City  K-12 
Lillie  3-7 
Llnville  r-12 
Marion  K-}2 
Rocky  Bramh  K-8 
Spearsville  K-2;  8-12 

iSbbevllle  7-8 
East  Broussard  K-12 
East  Abbeville  K-3 
Eaton  Park  K-3 
Forked  Island  K-6' 
Henry  K-12 
Herod  4-6 
Indian  Bayou  K-12 
Kaplan  K-5 
Kaplan  6-8 
Hal trait  K-8 
Mt.  Carmel  K-8 
Maurice  K-12 
(teaux  K-12 
^M>s.  Jease  K-6 
Seventh  Ward  K-8 


Fast  Leesville 
Hicks  K-12 
Pitkin  K-12 
West  Leesville 
Vernon  Sp.  Ed. 


1-6 


1-6 
:   K-4 


Angle     6-8 
Enon     K-6 
Frankllntoit     3-6 
Frankllnton     7-8 
Franklinton     K-2 
Frankllnton     9-12 
Mt.   Hermoo     K-12 
Pine     K-6;   9-12 
Thomas     K-8 
Varuado     K-S 
Varnado     9-12 
Wesley  Ray     K-S 

Brown     5-6 
Browning     K-2 
Central     6-8 
Cotton  Valley     K-12 
Doyllne     6-12. 


*  Code    1   -   Schools  dealgnated   for  both  National    De f enae  and  National   Direct   Student   Loan  cancellation  bcnefita 
Code  2   -  Schools  designated   for  National  Defense  Student   Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


LUUI:>IANA 


Lift  of 

Schools  Dclermined  to  have  Hif(h  Concentrations  of  Students  fro«  Low-Incoi»e  Faniliea 

For  National  Defense 

Student 

Loan  and  National 

Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  an!  1979-80  School  Years 

Location 

Code  • 

School  Haine 

Location            Code  *  School  Maaw 

•ebitter  (cent 

Oubberly  K-5 

Ulnn                 1     Atlanta  K-12 

HefUa  K-S 

1     Alvln  K-12 

Howell   3-4 

-.  1     Dodson  K-12 

Jooea  K-i 

3     Eastslde  K-4 

Lowe   7 

1     New  Enterprise  1-6 

Ninden  10- W 

3     Slkcs  K-12 

rhUUi's  6 

I     Vcstside  1-S 

hlchatdion   K-.S 

t     Ulnn  Career  Center   (spec.  Ed.) 

Shongaloo  K-l2 

3     Winnflcld  6-8 

\ 

Sibley   9-1^ 

Sp.lngt.ill   7-8 

City  of  Monroe         3     Benton,  Llda  K-6 

Stewait   K-S 

1     Carroll   10-12 

Onl.n  Si  i 

1     Carroll  7 

UvtsLer  r-» 

1     Carver   K-6 
1     Clark   K-6 

•'••b.  Baton  Kout;p 

Biusly   i-a 

1     Barkdull  Faulk   K-6 

Chaabcrlhi  K-4 

1     Hall.  Clara  K-6 

Cohn  S-8 

1     Jeffcr«on  7-8 

I  1 

Dtvall  5-8 

1     Jones,  Berg  K-6 

3 

Lukcvlllc   K-4 

1     Lee  8 

Fort  Allen  R-4 

3     Lexington   K-6 
1     Lincoln   K-6 

West  rjrroll 

Epps  K-12 

3     Little  Fljwri  Acadeay  K-B 

Flake  Union  K-8 

3     luffln,  Minnie  K-6 

FoTcat   K-12 

1     Siarrouse  K-6 

CcodwiU   K-S 

3     Tucker.  Georfla  K-6 

KUboume   K-12 

1     Uoasaao  9-12 

Oak  Crove   K-12 

t 

I'loncer  K-12 

City  of  Bog.t)usa       1     Bogalusa  7-8 

J     Byrd  Avenue  K-6 

West  FtllLijnd 

Bains   K-6 

i            Coluabia   K-6 

St.  Franclsvllle 

jQ  ,2                                   1     Denhaatown   K-6    -, 

St.  Franc Isvl lie 

1_a                                                                                     1     Long  Avenue   iC-6 

Tunica  K-8 

3     Northside   K-6 

3     Pleasant  Hill   K-6 

■ 

3     Superior  Avenue   K-6 
1     Terrace   K-6 

NOTICES 


HAIME 


14343 


List  of  Schools  Determined  to  have  High  Concent rst Ions  of  Students  from  Low-tncooie  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Louisiana  Departseiu  of  Corrections: 


Loul:>lana  Currecllonal  an>l  Industrial  School 
Po»t  Office  Box  10b«>  * 

DcQulncy,  Louisiana    70631 


Louisiana  Training  Instlciite 

Post  Office  Box  71 j2/ 

Baton  Ruugc,  Louisiana   70t»07 

Louisiana  Tr^ilnlng  Institute 

3223  Kkvvr  H.mJ 

Bridge  City,  LouUiana    71)004 

Louisiana  Training  Institute 
Post  Office  Bux  1611 
Monroe,  Louisiana    71201 

Louisiana  Training  Institute 
Post  Uffice  Bc<x  1>1 
Plneville,  loul.sl.ma   71160 


WAlWt: 


■? 


List  of 

For  National  Defense  Studert 


Location 


Schools  Dctcnnlned  to  have  High  Concentrst  lops  of  Students  fro«  Low-Iacoae  Faiiii11c<t 

Loan  and  Nat lona I  Direct  Student  Loan  ^Cancellation  Kcfeflts  tor  the  1978-79  and  1979r80  School  Years 
Location Code  *     School  Name 


Code  *  Sciiool  Name 


BiddcJcrd 
Ertwer 


1  St.  Andre  public  1-3 

3  Brewer  H?  9-12 

2  Brewer  JHS  7-a 

3  Capri  .street  School  K-2 
2  Fendleton  Street  School 
2  State  Street  4-6 

2  Washington  £trcet  K-€ 


Gorham 


K-3 


2  Charles  Shaw  JHS  7-8 

3  Charlotte  «•:;  llett  K-3 

2  Gorhan  High  Ec.Hool  9-12 

a  Little  Falls  K-6 

2  Village  Eienentary  4-6  > 

a  White  HocX  K-3 


*  U^Jt  1  -  Schools  d-jsignaced  f.  r  both  Nitioiuil  l)t:fen-^c  and  sLtional  nir^ct  Student  loan  cancellation  b<>nefits 
Co'ie  2  -  S.-hocI-  d^«li("-ired  J.jr  Notional  Dgftr.  g  Studcnr  l.ojn  cancellation  benefits  only 
,o.'tf  «  -  '.(liools  d.  >  •r:j:«3  for  National  Direct  Student  \jmi\   cancellation  benefits  onljr 


Location 

Code  *  School  Ntune 

Location 

Code  * 

School  NaiK 

Kittery 

2     Prisbee  JHS  4-8 

S.A.D. 

#11  (cont'd) 

Gardiner  Regional  JHS  7-8 

2     Horace  Mitchell  1-5 

Pittston  Elementary  K-4 

2     R.  W.  Traip  Academy  9-12 

Pray  Street  K-4 

' 

2     Shapleigh  K-5 

South  Gardiner  Grammar  K-4 

2     Wentworth  Dennett  K-5 

Theresa  C.  Hamlin  K-4 
West  Gardiner  Central  K-4 

t«wlston 

2     Farwell  Elementary  K-6 
2     Frye  Elementary  2-5 

Vrr.^^^^     ^'^i;l*^  *^~^^ 

2     Jordan  Elementary  2-6 

S.A.D. 

tl3 

Caratunk  Pit.  School  3-5 

2     Lewiston  High  School  9-12 

C.  E.  Ball-Franklin  K-2 

2     Lewiston  JHS  7-8 

Moscow  Primary  K-2 

2     Kartel  Elementary  K-6 

Quimby  Elementary  3-6 

2     Montello  K-6 

Upper  Kennebec  Valley  Memorial_HS^ 

2     Multi-Purpose  Educational  Ctr.  K-1 

2     Pettingill  Elementary  K-6 

S.A.D. 

#17 

Agnes  L.  Gray  K-6 

2     Hionas  J.  McKahon  Elementary  K-6 

• 

Harrison  Village  K-3 

2    .Wallace  Elementary  1-6 

Hebron  Elementary  K-2 

/ 

Mildred  K.  Fox  K-3 

Old  Town 

2     Helen  Hunt  4-6 

2  / 

Norway  Elementary  K-6 

2     Herbert  Gray  K-6 

Otisfield  Central  1 

2     Herbert  Sargent  K-6 

Oxford  Elementary  K-€ 

2     J.  A.  Leonard  JHS  7-9 

Oxford  Hills  HS  9-12 

2     Lewis  Stairs  K-5 

V 

Oxford  Hills  JHS  7-8   . 

2     Old  Town  HS  10-12 

Waterford  Menorial  3-6 
Welchville  Elementary  6 

2     St.  Joseph  Public  K-3 

1 

1     Emerson  School  4-6 

Portland 

S.A.D. 

#19 

Lubec  Consolidated  K-12         t 

1     Howard  Reiche  Commuhity  K-6 

1  J   King  JHS  7-9 

S.A.D. 

#23 

Ciravel  JHS  5-8 

1     Long  Island  Elenenteury  1-6 

Cannel  Elementary  K-5 

I     Karada  Adams  K-2 

' 

Levant  Consolidated  K-4 

1     Nathan  Clifford  K-6 

1     North  K-6 

S.A.D. 

#25 

Katahdin  HS  9-12 

1     Peak's  Island  School  K-6 

Katetfidin  JHS  6-8 

1     P.R.E.P.  Program 

Patten  Granour  4-5 

1     Presumpscot  School  K-6 

Patten  Primary  K-3 

1    -  Riverton  School  K-6 

Sherman  Elementary  K-5 

1     Shailer  3-4 

Stacyville  Elementary  1-5 

1     West  K-6 

- 

1     William  B.  Jack  JHS  7-9 

S.A.D. 

#26 

Cave  Hill  El.^mentary  K-8 

SanCord 

1     Central  2-3 

S.A.D. 

#27 

Eagle  Lake  Elementary  K-8^ 

2     Edison  1-3 

Fort  Kent  Community  HS  9-12 

2     Emerson  1-3 

Port  Kent  Elementary  K-8 

1     Lafayette  1-3 

Market  Street  Elementary  K-5 

I     Lincoln  1-3 

St.  Francis  Elementary  K-8 

1     Sanford  HS  9-12 

Wallagrass  Elementary  K-C 

1     Sanford  JKS  7-8 

1     Sanford  Kiddle  4-6 

S.A.D. 

#23 

The  Conntonity  School  . 

WatarvilU 

2     Averill  K-2 

2     Brookside  Elementary  K-6 

S.A.D. 

(32 

Ashland  Central  K-6 

2     Pleasant  Street  School  K-6 

Ashland  Corjaunity  HS  7-12 

2     Waterville  HS  9-12 

Portage  Central  K-5 

2     Waterville  JHS  7-8 

S.A.D. 

#34 

Belfast  Area  Children's  Center 

H«lls 

2     Oqunquit  Village  K-5 

1     Wells  Elementary  K-5 

S.A.D. 

#38 

Etna-Dixmont  Elementeury  K-8 

2     Wells  HS  9-12               . 
I     Wells  JHS  6-8 

S.A.D. 

#41 

Atkinson  Elementary  K-4 

Brownville  Jet.  Primary  1-2 

Winchrop 

2     Winthrop  Grade  K-5 

. 

Brownville  Primary  K-4 

2     Winthrop  HS  9-12 

Lagrange  Primary  K-4 

• 

2     Winthrop  Middle  6-8 

Milo  Primary  K-4 
Penquis  Valley  HS  9-12 

8.A.D.  13 

2     Monroe  Elementary  K-6 
2     Morse  Memorial  K-6 

Penquis  Valley  Middle  S-8 

■  2     Mt.  View  Elementary  K-6 

S.A.D. 

•42 

Bridgewater  Grammar  5-8 

2     Mt.  View  High  School  9-12 

Bridgewater  Primary  K-4 

2     Mt.  View  JHS  7-8 

Central  Aroostook  HS  9-12 

2     Troy  Central  K-6 

Central  AroosVsok  Middle  K-8 

2     Unity  Elementary  K-6 

Fort  Street  1-4 

2     Walker  Memorial  K-6 

S.A.D. 

#47 

Belgrade  Central  K-6 

S.A.D.  Ill 

1     Central  Street  K-4 

James  H.  Bean  K-6 

1     Gardiner  Area  HS  9-12* 

Messalonskee  HS  9-12 

r^ 


•  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefit 
Coda  3  -  Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits 


Loan  cancellation  befeflcs 
s  only  I 

only  ^ 
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NOTICES 

hAlMC 


HAIVLAHD 


List  of 

Schools  DeterBlned  to  have 

High  Coocentratlone 

of  Students  ft 

oai  Low-Iacoa»  Pmilles 

For  NiC tonal  Defense  Student 

Loan  and  Rational  Direct  Student  Loaa  Cancel la 

tlon  Benefits  f 

or  thm   1978-79  and  1979-80  School 

Years 

.  l,ocation            Code  ♦ 

School  Hmk 

Location 

Code  *  School  Nmk 

S.A.0..^7  (cont'd)     1 

Oakland  Primary  K-4 

L'nt'>-i  *Ti   Lisbon       ; 

t     Marion  Mor^ie  Elementary  K-5 

Williams  JHS  7-8 

lasoon       ; 
Sabattus 

>     Philip  W.  Sugg  .«liddle  6-8 
t     Sabattus  Elementary  K-8 

S.A.O.  164             2 

Bradford  Elenentor/  IC-2 
Central  HS  7-12 
tiiKlson  Elexentary  3-6 
Kendus>.eaq  Eler.er.tary  K-2 

Union  t42 

Manchester 
Mt.  Vernon    ] 
Neadfield 

DOM 

2     Manchester  Elcr.tntary  K-6 
I     Mt.  Vernon  Elementary  K-6 
I           Readfield  Elementary  K-6 
1     Roae  Elementary  K-8 

ftorison  rfenorial  3-6 

Wayne        : 

(     Wayne  Elementary  K-6 

S.A.O.  *6a             2 

Charleston  Elementary  K-S 
Mayo  Street  School  K-5 
Honaon  Elorentary  K-S 

Union  147 

Bath        1 
Bath        ] 

Donald  N.  Snail  5-6 
L     William  S.  Newell  K-6 

Horton  Aver.je  Eler.er.tary  K 

-5 

Union  #48 

Dresden       i 

Dresden  Elementary  K-6 

SedoiDOCha  JHS  6-8 

Phippsburg    2 
Wiscasset     2 

Phippsburg  Elementary  K-8 
Wiscasset  HS  9-12 

S.A.D.  #77              1 

Fort  O'Brien  K-8 
George  L.  Bucknam  K-8 

Wiscasset     2 

Wiscasset     2 

Wiscasset  Kiddle  4-8 
Wiscasset  Primary  K-3 

C.S.D.  *904             1 

Stasner  Kcnnrial  IIS  9-12 

Onion  «49 

Edgecoob     2 
Southport    2 

Edgecocib  Central  K-6 
Southport  Central  K-8 

C.S.D.  #910             2 

Karanacook  Conmunity  School  7-12 

C.S.D.  #911             1 

Union  176  Erooklin     1 

Brook 1 in  Elementary  2-4 

Franklin  Cor.solidatcd  K-5 

Brook  liji     2 

Brooklin  JJS  5-8 

Hountain  View  School  6-8 

Sedgwick     1 
Sedgwick     1 

Open  Door  lt-12 

Sorrento  Graaciar  K-1   ^  . 

Sedgwick  Prinari-  K-1 

Sullivan  Grammar  2-S 

C.S.D.  «913            2 

Deer  Isle  Elementary  K-6 

Union  192  Otis         ^ 

Beech  Hill  1-8 

Deer  Isle-Stonington  HS  9- 

12 

Surry        * 

Claude  L.  B  insey  !C-8  ' 

D»«r  Isle-Stonington  JHS  t 

-a 

■ancock      ^ 

Nancock  Granmar  K-8 

Stonington  Elenentary  K-6 

^  ..          -         ^ 

Union  «96 

Stejban       1 
Gouldsboro    1 

Ella  Lewis  :-e 
CouldsLoro  iizasmaz   K-S 

Union  «7   Saco          2 

C.  K.  Burns  School  4-S 

' 

Winter  Harbor  2 

Winter  Harbor  Cramxar  K-8 

Saco         2 

Governor  John  Fairfield  K- 

■3 

Union  #104  Perry        2 

Clark  1-8 

' 

Saco          2 

Saco  Middle  School  6-8 

Charlotte    2 

Oiarlotte  Elementary  K-8 

Sa.^         2 

Toung  School  K-3 

Eastport     2 
Pembroke     2 

Eastport  Elementary  K-8 
Pembroke  Elementary  1-8 

Mobbinston   2 

Bobbinston  Irade  K-8 

Union  tlO  Ouzham       2 

Durham  Elementary  K-8 

■aatport     2 

Shead  Memorxal  HS  9-12 

Lisbon       2 

Lisbon  Elementary  K-S 

Lisbon       2 

Uabon  HS  9-12 

Onion  tl22 

Woodland     1 

Woodland  Consolidated  K-8 

Schooling  of  Children    1 

Connor  Consolidated  K-6 

-  Connor  Townshio 

in  Unorgamzad  Territory  1 

Edmunds  Consolidated  K-8 

-  Edmunds 

Township 

(S.C.U.T.)                1 

Patrick  Therriault  K-6 

-  Sinclair 

Township 

Private  Schools          2 

Hebron  Academy  9-12 
Lee  Academy  9-12 

Bangor 
La« 

•^. 

Lincoln  Academy  9-12 
Saint  Joseph  School  K-8  - 
The  Crosby  School  K-12  - 

Newcastle 
Biddeford 
Biddeford 

, 

Washington  Acadeny  9-12  " 

East  .".achias 

Other                   1 

Maine  Correctional  Center 
Maine  State  Prison 
Maine  Youth  Center 

-  South  Windham 

-  Thomas ton 

-  South  Portland 

MARYLANU 


List  of  Schools  Determined  to  have  High  Concentrations  of  Studenta  froa  Low-Iacoav  Families 
For  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 

'^'^*"°"  Code  *  School  Name  Location  Code  «  School  Name 

Flinst  ■•tone 


''.LLi;C\,V  CClMY 
Barter 
CuB'-er!  i.d 


Barton  FL 

1  Columbia  Street   l.L 

2  F.ast   Side   FL 

1    John  Humbird  FL 

1  Pennsylvania  Avcnuo  FL 

2  St.  Peter  and  Paul  FL 
2         Washington  JIB 

West  Side  FL 


Frostburg 
Lonaconing 
McCoole 
1H.   Sav.Tgc 
OlJtown 


2         Flint  stone  f  I, 
2    Fllntstonr  J-S»IS 
2    Beau  FL 
2    Valley  J-SHS 

McCooIe  FL 
_'    «t.  Savage  FL 
2    0:dtown  EL 

ni drown  T-SHS 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cana^lt.r^^   htnfflts 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


KOetAl  IfGISTtt.  VOi.  44.  NO.  4«— MONDAY,  MAICH  12,  l«7« 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  fro«  Loi»-Inco««  Families 

For  Maclonal  Defense 

Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 

Location 

Code  *  School  Name                     Location           Code  *  School  Name 

Westemport 

2    Hcstemport  f.L                   BALTIMORE  CITY  (cont'd)  1    #S6,  Lakewood  EL 

Baltimore         j    ,93  Clifton  Park  JIK 

ANNE  ARUNDEL  COUNTY 

Annapolis 

2    Annapolis  FL                                        1    »91 ,  Owynns  Fall  JHS 

2    Annapolis  JHS                                        1    #95,  FranHin  Square  FL 

2    Eastport  EL       ^                                  1    #96,  Nathaniel  Ramsay  JHS 

2    Germantown  EL                                       1    #97,  Collinfton  Square  EL 

* 

2    Hillsmere  EL                                        1    #98,  Samuel  F.  B.  Morse  EL 

2    ParoU  EL       ^^                                                                         i        #100,  Joseph  Harrison  Lockcrman  EL 

2    RoJ^lng  Knoilv-HT                   '                 1    #101 

,  Elmer  A.  Henderson  EL 

1    2per  HetgSts  EL                                   1    #102 

,  Thomas  G.  Ilaygs  EL   ^ 

2    mtt   Annapolis  'L                                      1    #107 

,   Gilmor  EL 

2    HJiley  K.  -iates  JHS                                   1    »iis 

,  Venablc  JHS 

Baltimore 

2    Park  RL                                            1    #117 

,  Duke  Ellington  EL 

Ft.  Meade 

2    MacArthur  JHS                                       1  '   #122 

,  Samuel  Coleridge  Taylor  EL 

2    Manor  View  F.L                       *                j    »124 

,  Bay- Brook  EL 

1    Van  Bokkelen  Fl                                      1    #125 

.  Furman  Temp let on  EL 

2    West  Meade  EL                             '             I    #1.TO 

.  Booker  T.  Washington  JHS 

Galcsvillc 

2         Carrie  R.  Weedon  LL                                  1    #132 

,  Coppin  EL 

Glen  Biimie 

2    Freetown  EL                                         i         #135 

,  Luther  Craven  Mitchell  EL 

I    r*orgetown  F.ast  FL                                   1    #138 

,  Robert  Fulton  EL 

2    Solley  ri                    '                                                                                 1    #139 

,  Charles  Carroll  of  Carrol Iton  EL 

Lothian 

2    Lothian  EL      '                                    1    #141 

,  Abraham  LincoH  EL 

2    Southern  JHS                                        1    #142 

,  Robert  i.   Colcnan  EL 

Severn 

2    Severn  EL                                          i    #145 

,  Alexander  Hamilton  CL 

Tracy's  Unding   2    Tracy's  f.L                                 •      I    #149 

,  Rutland  EL 

B.\LTIMrWF.  CITY 

1    #150 

,  Bentalou  EL 

Baltimore 

I    #2,  David  E.  Wcglein  FL                               1    »iS6 

,  Mt.  Kin  ins  EL 

I    #4,  Stewart  Hill  EL                                  1    #157 

,  George  Kelson  PL             ' 

-  1    #5,  Ungston  Heights  EL                               1    #159 

Cherry  HH  I^L 

i    #7,  Cecil  EL                                        1    #160 

,  Carter  G.  Woodson  EL 

1    #8,  City  Springs  EL                                    1    #16l 

Fanric  L.  Barbour  EL 

1    #9,  Carroll  Park  .tllS                                 \    «162 

Josiah  Diggs  EL 

1    #10,  James  McHcnry  p.L                                1    #163 

Patapsco  EL 

1    til,  Eutaw  EL                              1         I    #16'* 

Arundel  EL 

1    #13,  Tench  Tilghnsin  FL                        |          1    »17S 

George  ".   BragRS  EL 

1    #14,  Park  Heights  V.l                                                                                    \          #177 

Geor^-c  L.  Mr'Icchen  FL 

1    116,  Johnston  Squ-irc  EL                               |    »180 

Cherry  Hill  JtK 

1    #18,  Franklin  Roosevelt  FL                              j    rigi 

Charles  Hamilton  Houston  J-SHS 

1    #19,  Lexington  ~errace  FL                             1    #2no 

Jackie  Robinson  FL 

1    #22,  George  Wa.'  lington  EL                             1    #202 

Ufayetto  ""^L 

1    #23,  General  Wclfe  FL                      .            1    #214 

Guilford  EL 

1    #24,  Westsidc  £L                                    1    #216 

Frank ford  EL 

1    #25,  i>r.  rayner  Browne  EL                             1    #217 

Belmont  EL 

1    #26,  Madison  Square  EL                                 1    #223 

Pimlico  EH 

I    #27,  Cownodore  John  Rodgcrs  FL                          i    »225 

Westport  FL 

1    #28,  William  Pindcr  Hughes  EL                           1    »227 

St.  Helena  FL 

1    #29,  Matthew  A.  Hcnson  FL                             1    »r29 

Holabird  FL 

1    #30,  George  Street  FL                                  1    «23S 

Victory  FL 

I    #31,  Coldstream  Pa.-K  FL                  -             1    #240 

Grace land  Park -0' Donne 11  Heights 

1    #32,  Guilford  Avemc  EL                               1    #2S0 

Dr.  Bernard  Harris,  Sr.  EL 

1    #34,  Barrister  Ch.ir'es  CirroU  FL                        1    #254 

Dr.  Martin  L.  King  EL 

1    #35.  Haflem  Park  FL                                  i    #255 

Southeast  JHS 

1    #36,  Harford  Heights  'L                                1    #298 

Samuel  Gompcrs  JHS 

1    #38,  Malcolm  X  FL                           "          1    #301 

.William  S.  Baer  EL 

I    #39,  Dallas  F.  :Jicholii  K-12                            1    #304 

Harbor  View  FL 

1    #40,  Lake  Clifton  t'S                                   1    »507 

Clarcmont  FL 

2    #43,  Haiiystcad  Hill  .»:$                               1    #310 

FemhiU  EL 

1    #45,  Fedcr.il  Hi  11  FL                                   1    #311 

Open  Arms  FL 

1    #4S,  James  Monror  FL                                   1    »400 

Edmondson  HS 

I    #A0,  Abbottston  F'„                                     1    #401 

Northwestern  HS 

1    #52,  SpringMil  FL                                     1    »W4 

F.astem  HS 

1    #53,  Marg.iret  Brent  FL                                 1    #408 

Baltimore  City  College  HS 

1    '54,  Barclay  FL                                       1    #412 

Southwestern  HS 

1    #57,  Lombard  JIK                                      1    »4I3 

Harbor  City  Learning  Center  HS 

1    #60,  Gwynns  Falls  FL                                 1    •414 

Paul  L.  Oimhar  HS 

1    #61,  John  Fascr  Howard  E                              1    "450 

Frederick  Douglass  IIS 

1    #62,  Fdgeconbc  Circle  EL                ^                              I   -r4Sl 

Joseph  C.  Briscoe  JHS 

1    #63,  Rosemont  EL                                      1    #453 

Fairmount  Hill  HS 

1    #67,  r^dgewood  EL                                      1    "454 

Carver  \oc.   Tech  HS 

1    #68.  Betsy  Ross  EL                                     1    «4.';7, 

Lawrence  G.  Pacquin  HS 

1    #71,  Iryinpton  FL                                   1    #563 

JHS 

1    #75,  Calvcrton  .TllS                                     1    BaUinorc  Jai  1  School  EL 

1    #78,  Harlcn  Park  .IMS                                 1    Catholic  Community  FL 

1    #79,  William  H.  Lemmcl  JHS                              1    Cylbum  Children's  llono  TL 

1    #82,  Greehspring  JILS                                 I    Fr.  Charles  ;iall  FL 

1    #85,  Ft.  Worthinet-^n  EL 

*  Code  I  • 

Rrhnnia  deai^niited  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Code  2  - 

Schools  dealKoated  for  National  Defense  Student  Loan  cancellation  baMflts  only 

Code  3  - 

Schools  designated  for  National  pirect  Student  Loan  cancellation  benefits  9nly 

mnAl  teeiSTR,  vol  44,  no.  49-MONOitY.  MAIOI  1Z  1979 


UMI 


14346 


NOTICES 


NOTICES 


14347 


MA«YLAND 


MARYLAND 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


List  of 
For  Hat lonal  Defense  Student 


Location 


Code   *     School   Kanie 


Location 


Code  *  School  Haai 


Location 


Schools  Determined  to  have  High, Concentrations  of  Students  from  Low-Income  Families 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

Code  *  School  Hame 


Code  *  School  Name 


BALTlrOflt  CITY  (conf 
Baltimore 


d) 


I^\l.^I^t)(u  COUNTY 

Baltimore 


/ 


C.itonsvi  llu 


Hunda ! k 


lisscx  ■ 


Luthcrville 


1  Oh son 
C\iV[RT  COliNTY 

Chesapeake   Beach 

l.usby 

Port   Kcptililic 

Prince   Iredrrick 
CiROl.lNi:    COUNTY 

Hcnton 

Ferli  ra  I  sMirp 

:,\kui.i\i    i:()ir;n 

Crccnfboro 

Preston 

RiiJKoly 
CI.CIL  COUNTY 

Cecil  ton 

Q>arlcstown 

Conowinro 

tUton 


1 
I 
I 
1 
1 
I 
I 
I 
1 
1 
1 
1 

1 

2 
2 
2 
1 

2 


Holy  Spirit 

St.    Jano-i/John  TL 

St.    Katharine  fl. 

St.    Leo  FL 

Mailonna   Fl.  ^ 

St.    Michael    Fl. 

St.    Patrick   FL 

St.    Phi  lip/.I;ines   EL 

Queen  of  Peace  EL 

Rosa   Parks   FL 

KooJhAurno  Child  Study  Center  HI. 

Yoi;th   Resilience  tenter 

Villa  Maria  EL 
St.    Liikc';;   FL 
St.    Mark  FL 
Battle  Grove  Ft 

Chase  FI. 

Pundalk    Fl. 

Fdi;cfnorc  ri. 

'^lenmar  11 

House  of  Good  .Shepherd  II 

Martin   Botilcvard  FL 

►Hdillchorough   FL 

Mid,'.lcse»   ri. 

Our   Lady  Queen  of  Peace  FL 

Riven  ie*   Fl 

Kcstowne   Fl. 

Catonsvi 1 lo  FL 

Chadfcick   IL 

r>cep  Creek   FL 

Flmwootl   II 

.Norwood   I  I. 

SanJ.TKoo.l   I  L 

Shady   Spri.iK  Fl  ' 

Sussex   I  I.  1 

Fs^ex   FL 

Hi  Ucndale  ri. 

Inverness    l  |. 

Lady  of  "loimt  ramel    Fl 

LoKan   PL 

^faiden  Choice   FI 

Hits   Fstates   Fl. 

St.    Clare's   IF 

.'■t.    Vincent's   Child  Care  (enter   !l 

r.ack   Kiver  IL  * 

•erkshirc  Fl. 

CanpfieM   I.I 

Colgate   I  I. 

Timher  fJrovo  FL 

Victory   Vi I  la   FL 

Featherbed   l.anc   I  L 

Powhat;i;;   Fl. 

Tofcson   I  I. 

Beach   LI. 
Appeal    Fl 
Mutual    Fl. 
Calvert   .»?IS 

Denton   Fl, 
Fcderilshii-i;  i;(. 


tircenstv>r(i  I  I. 
Preston  Fl. 
RiJl;el>    Fl 

Cecilton   II. 
Charlc»town  I  L 
(  '  iTi-n  "iner  FL 
Flltton   I  I- Kiddle 
Hollv   Hall    Fl. 
Thorsrn   l^^t.ite-.    FI 


CKtIL   COLKTY    (cont'd) 

North  Fast 

•> 

North  East  EL 

Port   Deposit 

2 

Bainbridge  EL      ^ 

aiARLES  COtlNFY 

Bryantown 

1 

-.   C.  Martin  EL 

Faulkner 

I 

Clasva  EL 

Indian  Head 

1 

General   Smallwood  JUS 

• 

2 

Indian  Head  EL 

LaPlata 

2 

Archbishop  Nealc  EL 

•» 

LaPlata  HS 

-» 

K.    J.    Mitchell   EL 

Marbury 

1 

Cale-Baile/  CL 

Nanjcmoy 

1 

Mt.    Hope  IL 

1 

Ninjemoy   f.l 

Newburg 

I 

('iCcohasex  JUS 

1 

ayside  FL 

Port   Tobacco 

T 

Port  Tobacco  EL 

Waldorf 

2 

Malcol-^  Et. 

.ma.aiFSTFR 

CaBbrii!f:e 

2 

Cambridge  MS 

I 

Maple  FL 

1 

Sandy  Hill   EL 

I 

St.   Clair  EL 

llurlock 

I 

llurlock   Primary   -    Int. 

2 

■-  \orth  Fiorchesrer  JI!S 

Secretary 

■* 

Karfcick    FL 

V  i  enna 

1 

Vienna   !'L 

FRIKrRirK  COir.TY 

Brunshick 

Brtinsk'ick    FL 

■> 

Brunswick  J-SIIS 

I.wtitshurg 

2 

Imir.ifsbiirK  FL 

Frtderick 

2 

Fast    Frederick   Fl 

■> 

North   Frederick   EL 

A. 

Parkway   FL 

1 

Rock  Creek   FL 

2 

.South   Frederick   FL 

FRFi'i.Hi'.  k  cn^^n 

■> 

fc.nverlv   Fl 

S.billasville 

■» 

*est    Frederick  .HIS 

Fhurront 

-» 

SubilLasiille  FL 

liood'iboro 

■^ 

Thumont   FL 

C.*RRJTT  COtl\Tlf 

1 

Koodsboro  FL 

Accident 

'.orthem  .'IIS 

Crellin 

Northern  IIS 

Friends  VI 1 le 

Crellin  Fl 

Frost  Inirg 

Fricndsvi 1 le  EL" 

Crantsvi lie 

Route   40  Fl. 
Grantsvillc  FL 

Kt  t:ir.i  Her 

Yodcr   LL 

Oakland 

kit:Biller  FL 
Broad   Ford   FL 
I'ennett   Road  EL. 
Red   House   Fl. 

H^MFOKli  nMI\r^ 

Southern  .IHS 

Aberdeen 

ftberacen  Middle  JHS 
Balerficld  FL 

Hall's   Cross   Roads  EL 

t  .irdiff 

» 

HillsAiIe   IL 

Darlington 

y 

Slate   Rid>;e   !  1. 

Fdpci.ood 

» 

t'..rli.Hton   EL 

lla»r-  de  Cr -ci 

> 

Fi!pewc-'%*l    I'l 

HOWARD  COUNTY    (cont'd) 
ElUcott  City 


Location 

PRINCE  CGORCli' S  CO   (cont'd) 


EL 


Jcssup 

KFNT  coiirmr 

(Thestcrtown 

Galena 
Mi llington 
Rock  Hall 
Worton 

MONTGOMERY  COUNTY 
Boyds 

Chevy  Chase 
Clarksburg 
Dickerson 
Caithersburg 

Gcrmantown 
Kensington 
Poolesvi lie 
Rockvi  He 


Si Ivcr  Spring 


Takoraa  Park 


PRINCE  GFORGE'S  COUNTY 
Accokeek 


Joppa 
Street 

cnwARn  co(r;rv 

Co  1  tsiib  i  a 
Flkridpe 


2  Havre  de  Grace  EL 

2  -Havre  de  Grnce  JHS 

?  Havre  Je  Grace  lis 

2  Moadowvnle  Fl. 

2  Oakington  Fl. 

2  fUgnolia  Fl 

2  Hub!  in  I.I. 

2  Shar.sfield  FL 

2  LIkridge  Fl. 

2  haterloo  ,II1S 


Adelphi 

Beltsville 

Bladensburg 


Bowie 
Brandy wine 


Bic.itwood 

Camp  Springs 
Capitol  Heights 


Cheverly 
College  Park 

District  Heights 


East  Riverdale 
Forest  vi  Ue 


2  Ellicott  City  JHS 

2  Rockland  EL 

2  Waterloo  FL 

1  Guilford  EL 

2  Chcstcrtown  HL 
2    Chestcrtown  JUS 
2    Galena  FL 

(Mi llington  T\. 
Rock  Hall  FL 
Kent  HS 
Norton  EL 

Taylor  EL 

Rock  Creek  Forest  EL 
Clarksburg  EL 
Monocacy  EL 
Caithersburg  EL 
Rosemont  EL 
Fox  Chapel  EL 
Kensington  EL 
Poolesville  EL 
Edwin  W.  Broome  JHS 
Hungerford  Park  EL 
Maryvale  EL 
Montrose  EL 
South lawn  JHS 
West  Rockvi lie  EL 
Areola  EL 
Broad  Acres  EL 
Brookview  EL 
Highlaivd  EL 
Montgomery  Knolls  EL 
New  Hampshire  Estates  EL 
Oak  View  EL 
Rosemary  Hills  EL 
Takona  Park  JHS 
Viers  Mill  EL 
Moods ide  EL 
Pincy  Branch  EL 
Rolling  Terrace  EL 
Takona  Park  EL 

Accokeek  EL 
Henry  Ferguson  FL 
Cherokee  Lane  EL 
Powder  Mill  EL 
Bladensburg  EL 
Bladensburg  JHS 
Rogers  Heights  EL 
Lcwisdale  EL 
Baden  EL 
BranJyw i no  FL 
Cw)'nn  Park  JUS 
Orme  EL 
Colr.ar  H.mor  EL 


Princeton  EL 
Bradbury  Heights  EL 
Capitol  Heights  EL 
Doswell  E.  Brooks  EL 
John  E.  Howard  EL 
Lyndon  Hill  EL 
Walker  Mill  JHS 
Happy  Acres  EL     I 
Bcrwyn  Heights  LL 
Paint  Branch  EL 
Concord  FL 
District  Heights  EL 
John  Bayne  EL 
Templet on  EL 
Forest vi lie  EL 
Longfields  EL 


*  Code  1  -  Schools  designated  for  Imtli  National  IV tense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defence  Student  l.ojn  cancellation  benefits  only 
Code  J  -  Schools  designated  tor  National  Direct  SCuJent  (.oan  cancellation  benefits  only 


*  CoAe  I  -  S<.hoo 
Code  2  -  Schoo 
Code  3  -  Selioo 


Creenbeit 

Hi  Merest  Heights 
Hyattsvjlle 


Landover 


Landover  Hills 


Lanh  im 


L-iurel 


Ht.  Rainier 


New  Carroll  ton 


Oxon  Hill 


Riverdale 


Seabrook 

Seat  Pleasant 
Silver  Hill 
Suit  land 


Takona  Park 
Temple  Hills 

Upper  Marlboro 

Washington,  D.C. 


Creenbeit  Center  EL 
Greenbelt  North  End  EL 
Hi  11  crest  Heights  EL 
Chillua  EL 
Ednonston  EL 
Hyattsville  EL 
Hyattsville  JHS 
Kent  JHS 
Kent  land  EL 
McComick  EL 
Nillian  Wirt  JHS 
Coliaabia  Park  EL 
Dodge  Park  EL 
John  Carroll  EL 
Kennoor  EL 
Kenaoor  JHS 
Matthew  Benson  EL 
Oakcrest  EL 
Randolph  Village  EL 
William  Paca  EL 
Cooper  Lane  EL 
Glenridge  JHS 
Landover  Hills  EL 
Park  lawn  EL 
West  Linh.im  Hills  EL 
Catherine  T.  I'ecd  EL 
Clenardcn  Woods  EL 
fUgnolia  FL 
Deerfield  Run  EL 
James  Harrison  EL 
Uurel  JliS 
Oak  lands  EL 
Samuel  F.  B.  Morse  EL 
Mt.  Rainier  EL 
Mt.  Rainier  JHS 
Thomas  Stone  EL 
Charles  Carroy  JHS 
Lamont  EL 
Margaret  Brent  EL 
Bamaby  Manor  EL 
Forest  Heights  EL 
Glassmanor  EL 
J.  Frank  Dent  KL 
Owens  Road  EL 
Valley  View  EL 
Beacon  Heights  EL 
Riverdale  EL 
Riverdale  Hills  EL 
Wildercroft  EL 
Gaywood  EL         ' 
Robert  (k>ddard  JHS 
Scat  Pleasant  EL 
Silver  Hill  EL 
Andrew  Jackson  JHS 
Benjamin  Foulois  JHS 
Berkshire  EL 
E.  A.  Poe  EL 
Shadyside  EL 
Suitland  JHS 
Thomas  Claggett  EL 
Willi^pi  Beanes  EL 
Woodley  Knoll  EL 
Carole  Highlands  EL 
J.  Enos  Ray  EL 
Samuel  Chase  EL 
Douglass  EL 
James  Madison  JHS 
Andrews  A.  F.  B.  EL 
Beaver  Heights  EL 
Fairmont  Heights  HS 
Francis  Siott  Key  JHS 
John  H.  B:iync  EL 
?tary  M.  BotI.i;nc  .'IIS 
Morningside  EL 


designated  for  bo£h  National  Defense  and  NaCloival  Direct  Student  Loan  cancellation  benefits 
designated  for  National  Defcn.sc  Student  Loan  cancellation  benefits  only 
designated  for  Nationjil  Direct  Student  I.oan  cancellation  benefits  only 
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NOTICES 


List  c 

-  MAKY.AKD 

Low  Income  Paallles 

)f  Schools  Determined  tn  have  High  Concentrations  of  Students  frosi 

For  NatLonnl  Defense 

Student  Loan  and  National  Direct 

Student  Loan  Cancellation  Benefits  for 

the  1978-79  and  1979-80  School 

Years 

Location 

Code 

*  School  Name 

Location            Code  ♦  School  Nane 

tRlt-Ct  CtORCE'S  CO  ( 

cont  'u 

) 

WASHINCTON  COUNTY 

W.  Hyattsvill 

e  1 

Langley.  Park  EL 

Boonsboro        2 

Boonsboro  HS 

RollinKtrcst  JHS 

Cascade       *   1 

Cascade  EL 

QUEEN  ASNE'S  COUNTY 

Clear  Spring      1 

Clear  Spring  JHS 

Ccntreville 

Cent revi lie  EL 
Cert revi lie  JHS 

Ifcigcrstown       1 

Pester  EL 
Pro.idi.ay  EL 

Church  Hill 

Church  Hill  EL 

Conocochcague  EL 

Crasonville 

Grasonville  EL 

E.  Russell  Hicks  JHS 

Sjdlersville 
ST.  MARY'S  COUNTY 

Sudlersville  JHS 

Salon  Avenue  EL 
South  Hagerstown  HS 

Pijshwood 
Chapt  ico 
Great  Mills 
Helen 

Bethiine  EL 
Pynard  EL 
Great  "■.  lis  FL 
Margaret  Brent  'MS 

Hancock       r^   1 

Western  Heights  JHS 
Winter  Street  EL 
Woodland  Way  EL 
Hancock 
Hancock  J-SHS 

Leonardtown 

Mother  Catherine  Spaldinie 
Leonardtosn  EL 
LeonarJtown  JHS 

^^                            Keedxsville      1 

Keedysville  EL 

Lexington  Park 

Knoxvillc       I 
fcilliamsport     2 

Pleasant  Valley  EL 
WilliaDsport  EL 

lovcville 

Mechanicsv ille 

ParV  Hall 

Spring  Ridge  JHS 
BanneVer  FL 
Mechanicsvillo  EL 
Oak.ille  EL 
Park  Hall  FL 

MCOMICO  COUNTY 

Fruit  land        2 
Hebron           2 
Pittsvillc       2 
Salisbury        2 

Fruitland  EL 
WestsiJe  EL 
Pittsville  EL 
East  Salisbur-  EL 

Ridge 

Tall  Tin;ber$ 
SOMERSET  COUNTY 

Ridge  EL 
Piney  Point  tL 

V 

North  Salisbu  /  EL 
Pemberton  EL 
Salisbury  EL 

Crisfield 

Crisfield  EL 
Sarah  Pevton  EL 

West  Salisbury  EL 
Glen  Avenue  EL 

Oea 1  I s 1  and 

Deal  Island  EL 
Marion  FL 

Wicomico  Vo-Ttch 

Marion 

wORCESTFR  COtlf.TY 

Princess  Anne 

Princess  Ann--  EL 

Berlin          I 

Berlin  JHS 

Somerset  JHS 

RuckinghaiR  EL 

Washington  MS 

Stephen  Decatur  J-SHS 

he ft over 

West over  FL 

Poconokc  City     1 

Poconoke  EL 

• 

TALBCT  COUNTY 

Snow  Hill        1 

SnOM  Hill  EL 

Cordova 

Cordova  FL 

Snoi.  Hill  JHS 

Easton 

Ea^ion  EL 

* 

Easton  VS 

St.  Michaels 

St.  MicSaels  EL 
St.  Mich.iels  JHS 

■ 

Trappe 

Tr-ippe  EL 

NOTICES 
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List  of  Schools  Detenalned  to  have  High  Concentrations  of  Students 
For  National  Defense  Student  Loan  and  National  Direct  Student  Luan  Cancellation  Benefits 

Location 


Location 


Code  *  School  Naiae 


Low-Incooe  Faallles 
the  1978-79  and  1979-80  School  Years 
Code  *  School  Name . 


Boston  « cont'd) 


..VabAiJivStfn  J 


^            List   of  Schoots    Determined   to  have   Hinh   »k.ncentr<it Ion*   of  St«d?nts    from  Low-tncore   Fa«itlie^ 
_np_^n3e_S^"denlj£an_andJiaUf^XA'r«^.S^  1979-80  School   Years 
Code  *     School   Nacic          Location                             "^^ 

i  ■ 


<*ri.sb>jr» 


/iTllufit 
/uldovtT 

Ar  I  in;; ton 

Aciuil 

AttK-i»oru 

lUrnHtahU' 
bdrrt! 

P.iVirU 
bo-3 1  ;.*n 


hiiwland      K-J 

2  Plur'fiett    I.TC«;rni.Ji.itc      --6 
.;  A.Ti«.sbiiry  K'.cri^r.t  iry      I-i 

I  Anwsbury  ViddU-        &-S 

1  Charles   C.    Ca...iiT..ia   Ller^otarv    1-5 

Z .  Hora..t-  Han't        K 

3  Advoc.it«:»,    lalvKTsttv   uf.  ^ta.'<s     ■■\  ^ 
1  Karks   Mt.Jiw  EU'r-ent.ir.    1-6 

3  Tec-n   Leari'in^  Conti-r        D\S 

I  Creatt-T    Laurcneu   Rt^.    Vnc .    Te>h.9-l'- 

1  St.    Annt         7-12 

1  Thoir7»..v*n   tlcmtnt..  rv      F.-O 

I  Ath<.l    Jr.    hi>-ii      7-B 

1  Ellen   Rn;.;Iow  EUrient-iry      1-4 

1  Ri^hardd.^rs   Elesmcry      1-5 

1  Stiidley  Sciix'l      1-5 

2  Ihannls   Elemenl.try      K-3 

I  Stetson  WizM,    Ini..  N   &  U 

I  rhoiii.>s   bi.-idle   -Ir.    Si  .<'i>l      K-b 

1  Htnry   Abran.iir.<  Kidii;«.   Si.ni>ol      5 

I  Ai<.issii   t  Icn-.-ntarv     K-5 

Z  H.ir.ti    Ali.,t.i»rl    i:l..:rvncjr%       1-5 


School  Naaie 


Bi-.'itiifi   (cont>d) 


iiarricC    A.    BalJwiii    EluirLntary      K-5 

UtorKi'    ban..roft    Elcr.entarv   K-8 

li.ivlu   L.    Barrett    Elc.ticntary   K-5 

Jinnic   L.    Baron   Elemer.tary      K-5 

Phlni'a.s    Bates   Elent-ntary     K-5 

Bigelow   Eliocntary      1-5 

blai.k..4tone   Elrtnentary   K-B 

Ble^sed  Sacrasent   1-8 

Boston  HtKh  Srhool   9-12 

B.iston  Latin    7-12 

Boston  Technical  High  9-12 

B-T.ditth  tleirentary   1-5 

Wir.  Bradford  Elementary  K-5 

Manatsah  t.  Bradley  Elcntntary  K-5 

P'.ilUlps  broi.it8  K-5 

Bunker  Hill   K-> 

Jeremiah  E.  Burki.  High  School  9-12 

Cat^M:liral  (^ramsur   7-8 

Cathedral   Hish  Sol.ool        9-12 

Ch.ir.piatn  Middle   School      8 

thapn.in      K-5 

Cl.lldren    in  Crisi.-  NdD 


Ct>de    I    -   Schools  dcsignaccd    for   both   National    De f ense  and  National    Direct   Student   Loan  cancellation   benefits 
Code    2    -   S>.hooU  dcsltcnated    tor   fictional    tiefenae  Student    \asn  cancellation   benefits  only 
Code    3   -  Schools   designated    for  t;.i{l.. ii.il    Dlre-l    Si'i.leiit    Loan   cancellation   benefits   only 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code   3  -   Schoo 


i-12 


K-8 


b-8 


lie; 


b-8 


N  b  B 


Roger  Clap  K-5 

Grover  Cleveland  b-8 

Janes  Condon  K-5 

Copley  Square  Hi'.;l)  Srlioo) 

James  .1.  Curley  K-5 

Mary  E.  Curley  b-8 

Dearborn   7-8 

Paul  A.  Dever  K-5 

Qulncy      E.    Dicken.ian      K-5 

Dorchester  High   10-12 

East  Boaton  Central  (..atliolic 

East  Boston  Hlfih  School  9-12 

Thomas  A.  Edison  Jr.  Hit,h   7-9 

Clarence  R.  Edwards  Middle 

David  A.  Ellis   K-5 

Riilph  Waldo  L«!erson\  K-5 

Willian  E.    iiniicott  '  K-5 

English  High  ^12  ^. 

English  Language  Center 

Edward  Everett   K-5 

Farragut   K-5  . 

Benedict  Fenwick   K-5 

Margaret  Fuller   K-5 

Thomas  Gardner   K-5 

James  A.  Garfield  Eler.ientary  K-5 

Patrick  F.  tavin  MidJlo  School 

Greater  Boston  YM(.:a    iJVS 

Elihu  Greenwood   K-5 

Sarah  Greenwood   K-5 

Curtis  Guild   K-5 

Nathan  Hale   K-5 

Dennis   C.    Haley     N-7 

Alexander  Harailt*>n      K-5 

Charles   Hayden  Goodwill    Si-liocl 

James  W.    Hoanlgau      K-5 

Rafael    HomaDduz     K-5 

Bamry   L.    lUgglnMis     ■M-5 

Jabo   P.    UoUaod     K-5 

Olivttr  ■end*in   Hol^;e»-;   Jr.    tti^i     b-«        ttouEne 

Holy  Childhood      N-8 

John  L.    Uotley     K-5     ■ 

Joseph  J.  Hwrley   K-5 

Washington  Irving  Middle  School 

Jamaica  Plain  High  School   9-12 

oudge  Joiin  J.  Connelly   DYS 

.'ulie  billiart      BL-jh  School 

Patrick  J.  Kennedy  K-5 

Howard  Kent   UG 

Joyce  Kilmer   K-5 

Lady  Perpetual   1-8 

Solomon  Lewenberg  Middle  School 

Levis  MliUli'  S.bool   b-8 

Longfellow  K-5 

Theodore  Lyman  K-5 

Patrick  F.  Lyndon 

Lucy  Stone   K-5   ^ 

Charles  E.  Maekey 

Jackson  Mann   K-5 

Mario  L'aana  Harbor 

John  Marshall  K-5 

Samuel  Mason   K-5 

Mather  K-5 

Mattahunt   K-5 

Robert  N.Mead  Middle  School 

John  W.  McCoraa.k   6-8 

Meridian  House   DYS 

Michelangelo  Middle  6-8 

Martin  Milmore  K-b 

N.E.  Home  for  Little  Wanderers  M  t 

Hugh  Roe  O'Donnell   K-5 

Patrick  D'Hearn  K-5 

'Jillian  H.  Oiirenbcr;:er   K-5 

John  Boyle  O'Reilly   K-5 

James  Otis  K-8 

Parker  1-5 


Boston  (cont'd) 


b-8 


»r«»J3ter 

iirldgewater 


9-12  Brockton 


b-fi 


K-5 


h-8 


7-10 


b-8 


Brook  line 


Cambridge 


'Otn 
or 


1-8 


6-8 
6-8 


6-8 


Francis  Parkman  K-5 
Michael  J.  Perkins  K-5 
John  D.  Philbrlck  K-5 
Prince  K-5 
Joslah  Quincy  K-5 
R.F.K.   DYS 
Sophia  «.  Ripley 
Rochambeau  K-5 

William  B.  Rogers  Middle  Sch.  6-8 
Theodore  Roosevelt  Middle  Sch.  6-8 
Roxbury  High  School  9-12 
Roxbury  Multi-Service  Center 
Group  Home  UVS 
Willlan  E.  Russell   K-5 
St.  Francis  Sales  K-8 
St.  Johns   N-8 
St.  John  Commercial 
St.  Kevin  1-8 
St.  Mary   1-8 
St.  Patrick   9-12 
St.  Peter  1-8 
St.  William   1-8 
Edwin  P.  Seaver  K-5 
Pauline  A^asslz  Shaw  K'-S 
Robert  Goul 1  Shaw  Middle  Sch.  6-8 
South  Boston  High  School  9-12 
Charles  Surcner  K-5 
Charles  H.  Taylor   K-5 
James  P.  Timllty  Middle  School 
Frank  V.  Thon;pson  Middle  School 
»taurlce  J.  Tobln  K-5 
William  Monroe  Trotter   K-5 
Joseph  Tuckerman  K-5 
Joseph  P.  Tynan  K-5 
Warren-Preecctt  K-5 
Phyllis  Wheatley  Middle  Sehool 
Wlnshlp  Elementary  K-5 
John  Winthrop  K-5 
Woodrow  Wilson  Middle  Sobool   6-8 
Blla  F.  Hoxde  School   1-5 
Kempton  J.  Ooady  Jr.  High   7-8 
Upper  Cape  Cod  Vor.  Te<-h   9-13 
Stephen  L.  French  Forestry  f.Hrp  DYS 
MCI   C.I. 

Williams  Middle   .i-8 

Southeastern  Correctional  Center  C.l. 
Dr.  W.  Arnone  School   1-0 
Brockton  YMCA   DYS 
East  Jr.  High  7-8 
James  Edgar   1-4 
Edgar  Davis   1-6 
GilBore  1-6 
Howard  Kdg.    K. 
Huntington   1-6 
Keith   1-6 
North  Jr.  High   7-8 
George  S.  Paine   1-6 
Oscar  F.  Raynond   1-6 
B.ff.  Russell   1-6 
Shaw   1-6 

St.  Colman  Public  Scfiool   1-6 
South  Jr.  High   7-8 
Winthrop  1-6 
William  H.  Lincoln   K-S 
Pierce   K-8 

St.  Mar>  of  Assumption   1-6 
Sewall   2 
Agassi z   K-8 

CAP  Girls  -  The  Key     DYS 
Cambridge  Alternative   9-12 
M.E.  Fltzixrald  K-8 
Fletcher   K-6 
Robert  F.  Kennedy   K-8 
King    K-8 
Abraham  Lincoln  K-8 
Roberts  K-8 


designated  for  both  National  Defense  and  National  Direct  Student 
designated  for  National  Defense  Student  Loan  cancellation  benefit 
designated  for  Natinnal  Direct  Student  Loan  cancellation  benefits 


Loan  cancellation  benefits 
s  only 
only     \ 
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>IOTICES 


KAiiSACMU:>LTT9> 


NOTICES 


HASSACMUS£rT» 


C  of  Schools  Deteniln«d  to  hav«  High 

Concentrations  of 

Students   froa  Low-IncoiM  raaltles 

For  Rational   Defense 

dent   Loan  and  National  Direct  Student 

Loan  Cancellation 

Benefits    for   the   1978-79  and   1979-80  School   Ye 

ar 

Location 

Code  *     School   Name 

Location 

Code  *     School  Naae 

Caobridge 

1               St.    Mary   Annunciation        9-12 
I               John  T.    Tobln      K-8 

Enterprise  Coop.      12 

Fitchburg 

1              B.F.Brown  Jr.    High     7-9 

1  Goodrich  Street     K-6 

2  tktmcT     K-6 

Canton 

r             Hemenway      1-5 

I             MCI-Plynouth           C.I. 

1              HcRay  Canpus  -  FSC     K-9 

tar\'er 

2               Reingold   K-4 

Char  lemon c 

Hawlemont   Regional     K-6 

1              South  Fitchburg     1-6 

Charlton 

'               Bay  Path  Voc.    Hlsh  Schiwl      9-12 

1              West   Fitchburg  Elen.      K-} 

Chelsea 

Mary  C.    Burke     K-6 
Chelsea  High  School   9-12 
Prattvllle     K-J 
ShurtfcU   Elea.      K-6 
UllliaRs  tlen.      K-6 
Williams    Jr.    High      7-8 

FraBlngh.in 

1              Parley  Middle     6-8 

I              KDC  Learning  Center     K 

1               Lincoln   Elem.       1-5                     » 

3              MCI        C.I. 

1            t     HLflKTldl        1-5 

1               Multi-Lang  Ctr/Wllson   Anx.      K-S 

Uilruptt 

Downey   Sia/,    Inc.          NkD 

1              Woodrcw  Wilson     1-5 

Cen.    John   I.    Stefanlck     K-5 

Franklin 

1               Kay      1-4 

Conn.rJ 

NCI-Concord        C.I. 

N.E.    Corrti tlonal    Center     C.t. 

(.ardner 

2              Gardner   High   School      9-12 
1               Wdtcrford   Street      1-6 

Il.inviTi 

Danver^-    1-1  L'nlt        DYS 
Danvcr.J^crt       4-6 

r«orgetown 

2               Perley   tle«.    K-2 

lK.UKlas                    " 

Gloucester 

1              Babson     K-S 

Dougl.is  Mir.orlal    High      7-12 

Veterans  Ment  rial     K-5 

Kast   Brtuk;cv..itcT 

Eaat  Brllxcwater  High     9-12 

Creonf  leld 

1              Conway  Street      1-4 

Kast   Brookfleia 

Mcaorial'      K-& 

1              Downey  Side,    Inc.      N  i   D 

White   Brook   Middle  Schoc^l      J-8 

2               ("rcvn   Klvcr      K-6 

Everett 

Centre     6 

Deveno     h                                          ^ 

Aloozo  H.    tvjn»      7 

Ceorg.    (;.    Haeiilton      K-6 

1               Nektoi!   lieu.      K-6 

I              north  Parish  K-6 

1              Our   Mouse            DYS 

•   1               Picrcf   Street      1-4 

Lafayvctf     K-6 

Halifax 

^              Halifax    I      DYS 

Albert   H.    Lewi.-.     6 

Hardwlck 

?              Hardi.lck   Elen     K-6 

Uacoln      7 

Harwich 

2              Harwich  Senior  High     7-12 

Horace  M.mn      K-6 

llatho.nt.- 

1               Esacx   Ai;r.    &   Tech.    Institute      9- 

14 

Albert  Parlinj Jr.    High      (-9 

H.ivtrnlll 

1              Bart  let t     K-4 

Webster      K-4 

1               Consent! no      5-6 

Wlnslow     K-6 

?               Crowe  11      4 

('airliavi.li 

Job  C.   Trl(>p     K-6 

1               Fox      1-5 

f<ll  Biv.r 

Jaws  M.    Aldrlch     K-4 
Hrctor  1..    kllsle     K-5 
BMC  Durltf   lilsh      10-12 

2               Caleb   Du8tln   Hunklng      5-8 

1               Mouldy     K-4 

1              St.    Janes  Middle     S-8 

Spencer   Borden     K-6 

1              School   Street     K-4 

Bray  ton   Avtnue      K-6 

1               Til  ton     K-4 

Charles  \.   Carroll     K-b 
Carroll   Annex     K-J 

2               John  C.    Whlttler      5-8 
I              Winter  Street     K-4 

r 

Children'.,  iloiBc  of    Fall    Rivtr 

Hclbrooir 

1                Franklin      4 

U».    ConiuU      K-2 

2              Holbro.>k  Jr.    High     7-8 

Cou^hlin      K-4 

1              John   F.    Kennedy     K-6 

1 

Oavol      K-i 

i              South   Elcnentiry     K-6 

Fnll    Rlvir    l(eacor.e<3   ll^^rc      N   &   V 
Dlaaa  lU- .io.,al  Voc.   Toch     9-14 

HoIy(>kt' 

1               Wb.    J.    Dtan   V..c.    Tich   High      9-12 
1               Maurice   A.    Donahue      K-6 

John  J.   Kr.ia     K-4 

i               Downey  Side,    inc.      N   &   D 

John  J.    Dor.in  Anntx     K-1 
Hugo  A.    Djbuque      K-4 
Jeroffle    IVtlly      K-6 
Esplrlto    S.inta     K-8 

I               Mary    Imaaculare      K-8 

1               Lawrence    Eleo.      K-6 

I              John   L.    Lynch  Jr.    High     7-9 

1               Morgan     K-6 

Fall   Rivir   Middle      5-d 

1               Our   Lady   of   Perpetual      K-8 

Fall    aivAf   Voc.    Hi^h  School      9-12 

I              Dr.   Wd.    K.    Peck      7-9 

Fowler   Kl»   ,.      K-6 

2               Sprlngdalc     K-6  • 

William  .■>.    r  reene     K-fc 
H.<rtwell    St.    EUr..      9 

1                Lt.    Clare   Sullivan      K-6 
i               West   St.      K-6 

Harlwell    St.    Anntx      I-'. 

1               Kllllaa  Whiting     K-6 

Harriet  T.    Htaly      K-6      i 

Hofc'd  iU 

2             Nenorial     K-4 

Lourel    I..iko      K-6                 | 

Mull 

I              Leonard   L.    Daoon     K-5 

Henry  Lord    Ir.    Hi.i;h      7-« 

2             Hull  High     9-12 

Jaaes  M.utis.n   Morton    Ir.    Hi^l.      7- 

t 

1             Mcaorial  Middle     6-8 

- 

Osborn   Strict      K-6 

UincdHtt  r 

T              Robert    F.    Kennedy  Action  Corp. 

Pine  Str»-  t      K-4 

(Adolescent   Unit)      N  4   D 

blade     t-b 

J              Robert    F.    Kennedy   Action   Corp. 

Ralph  H.    S",ill      K-4, 

(ChildrenVs   Center)   N   &  D 

Spring  St.   f.liB.     2-6 

3              Robert    F.    Kennedy      .'ction  Corp. 
(Wellington  hill)     K  6   D 

George   B.    Stone     K-6 

Samel  Witson     K-6 

lawrtnci 

1             Arlington  K-3               ^ 
1,             Johu   Brecn     K-4 

Westall     K-6 

Susan  H.   U'Uon     K-8 

1             Alex   B.    Bruce     K-6 

(.ilaiutith 

East    Fal.-..-irh   Elcn.      K-4 

Janes   F.    Hennessey      K-4 

' 

Mors«   PonJ   ?chool      5-6 

1            Robert   L.    Frost     5 

LawreiUf      7-8 

1            J. P.    Kane   South  Jr.    High      7-8 

I            Janes    I.    Lawlor     K-3 

For  National  Defense 


Lis 
Stu' 


of  Schools  Determined  to  have  High  Concentrations  of  Students  f 
ent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 


Location 


Code 


Lawrence  (cont'd) 


Lrlrester 
I«oriinstcr 


Littleton 
Lowell 


Lynn 


Maiden 
Marblebead 

•tar Ihoro 


Hruior.l 


*1.>lht  tin 


ll.ldl.-boro 


MiUord 
Mj  I  Ivllle 
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on  Low- Income  Families 

or  the  1978-79  and  1979-80  School  Years 


*  School  name 


Location 


Code  *  SchpolName 


Francis  M.  Leahy  K-6 
Jones  F.  Leonard  K-6 
Oliver  Jr.  High  7-8 
John  R.  Rollins  3-6 
John  K  Tarbox  4-6 
Emily  G.  Uetherbee  4-6 
Park  Street  K-3 
Salem  Street  4-6 
Lawrence  High  School   9-12 
McAuley  Nazareth  Hoth-  for  -Boys,  Inc 
Bennett  K-6 
CalJagher  Jr.  High  7-8 
Lancaster  Street   K-6 
Priest  Street   K-6 
Southeast  Elem.   K-6 
Alpha  Omega  DYS 
Shaker  Lano  Elem.   K-3 
Ames  Street   K-3 
Jaoes  S.  Daly  Jr.  High  6-8 
Green   4 

Abraham  Lincoln  K-3 
Hellanic   K-6 
Lowell  High  9-12 
Middlesex  Village  K-4 
Hugh  J.  Molloy  K-6 
PawtucketviJle  Memorial   K-6 
Riverside  K-6 
E.S. Rogers   K-8 
Sacred  Heart   1-8 
St.  Jeanne  K-8 
St.  Patrick  Elem.   1-8 
St.  Peter   1-8 
Shaugnessy  K-5 
Varnum  K-4 
Breed  Elem.   1-6 
Breed  Jr.  High   7-9 
Brickett  Elem.   1-6 
Burrill  Elem.   1-6 
Julia  F.  Callahan   1-6 
Classical  High   10-12 
Gobbet  Elem.   K-6 
Cobbet  Jr.  High  7-9 
Wn.  P.  Connery  K-6 
'  Eastern  Jr.  High   7-9 
E.J.Harrington   K-b 
Daniels  K-6 
Linden  K-6 
N.F.I.  D.TOvers   DYS 
S.F.I.  Salera   DVS 
Northeast  Family  Institutt?   DVS 
Blgelow  K-6 
Bessie  D.  Freeman   K-6 
Hillside  School,  Inc.   N  4  D 
Madonna  Hall  DYS 
John  H.  Mltcholl   K-o 
Pettetier   DYS 
Columbus  K-6 
Hervey    K-3 
Lincoln  Jr.  Hi,,h  7-8 
Osgoos  K-6 
Tufts   K-6 
Corliss   5 
Oakland  K-6 
Sargent   1-4 
Henry  B.  Burkland   4-b 
Flora  >I.  Clark  1-2 
Maude  DoMaranvi  Hf   K 
Mayflower  K-3 
Memorial  Jr.  high   ?-a 
Pratt  Free  K-) 
School  Street  K-3 
Union  Street   1-2 
Oliver  Street   1-3 
Spruce  6-8 
Longfellow  K-6 


Monta;;ue 

Natick 

New  Bedford 


Newburyport 

New  Marlboro 
Newton 
Norfolk 
NniTth  ,i\dans 


Nortliampton 
North  Attleboro 


Northbridge 

North  Brookfiel.l 

Orange 

Otis 

Palmer 


Peabody 


Peru 

Phi  Hips  town 

Pittsf leld 


Plymouth 

Provi«(celowi) 

Ooinrv 


K<in<lo!!>h 
Hevero 


K-6 


9-12 


5-8 


K-3 


I -6 


4-6 


Hillcrest   K-4 

Montague  Center  K-4 

Brandon  K-9 

Elizabeth  Carter  Brooks 

Elwyn  C.  Campbell  6 

John  B.  DeValles  K-«j 

r.eorge  H.  Dunbar   K-6 

Gomes  K-6 

Greater  S.B.  Voc.  Tech. 

John  Hannigan  K-6 

Ellen  R.  Hathaway   K-6 

Keith  Jr.  High   7-8 

Horatio  A.  Kempton  K-6 

Hayden  McFadden  K-6 

Mt.  Pleasant   K-6- 

Sarah  D.    Ottewell      K-6 

John  Avery   Parker     K-6 

Phillips  Avenue      K-6 

Casniir   Pulaski      1^-6 

Thomas   R.    Rojnian      N-o 

Roosevelt  Jr.    Hlfih     7-9 

St.    Marye  Home     N  4  D 

Betsy  B.  Wlnslow  N-b 

George  W.  'Brown  K-4 

Rupert  A.  Nock  Middle 

Kolboume  K-10 

Auburn  House   N  b  D 

M.C.I    C.l. 

East   K-5 

Creylock  5 

Sarah  T.  Haskins 

Johnson  K-'5 

Florence  liranr^'r 

Richards  Avenue  School 

School  Street   3 

John  Voodrock   1-4 

W.    Edward    Blarier      3-b 

Clarke      k-l 

Valley  View  Faro 

Dexter  Park  K-3 

Otis  Consolidated 

Bonduville  Crairoar 

Park  Street      1-7 

Thomdike  <;rararaar      K-7 

Three   Rivers  Crarrawer      K-7 

Famsworth      1-b. 

Peabody  Vocational  High 

William  E.    Welch  Sq        K-6 

Doris   S.    Smith        1-6 

Phillipston  M.'niorial   K-6 

Crane  K-» 

John  C.  i:ro«liy  Jr.  High   K-l 

Down.-y  Side,  Inc.    N  4  U 

Follow  Throur.h  Progran  K- ) 

Mornlngside  I'xtan.    School   K-6 

Pontoosui   K-6 

West    Side   CoCTnunilv      K-6 

Cold   Spring      1-4 

Plymouth-rarver  Beg.   7-9 

Proviiicetovn      Eleni     K-4 

Title    1      u: 

Creat   Hill       1-6 

Nathaniel  S.  Hunting  K-b 

Broad  Meadowh   Jr.    Hlj-.h      7-9 

Thomas  B.  Pollard   K-6 

Myles  Stan.ii^li     K-6 

J.F.Kennedy   Jr.    Hi,.h      'i- 

Jaoes  A.  liarfleld  Jr. 

Julia  Ward  Howe  K-4 

Liberty  K-6 

Abraham  llnroln      K-S 

Carl   ftULird  tVibie      K 

Louis   Pasteur      K-4 

Paul    Revere     K-8 

Wolcotr    K-6 


Inc.      X 

K-8 
K-7 


D 


10-12 


Hi»,li      7-ti 


■J 


*  Code  1  -  Schools  designated  for  bo^h  National  Defense  and"  Mat  tonal 
Code  2  -  Schools  designated  for  National  Defense  Student  \Ajixn  cane 
Code    J  -  Scliools.  designated    for   N^tlonul    Direct   Student    loan   cance 


Direct    Student   Loan  cancellation   benefits 
ellation  benefits  only 
nation  benefits  onlv 


♦  Code  1 
Code  2 
Code   3 
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Schools  deslgniited  for  b(,lh  N-ttional  Defense  and  National  IUrec_ 

Schools  designated  for  National  Defense  Student  U«n  cancellation  benefits  opii 

Schools  designated  for  National  Direct  Si.iHent  Ixian  cancellation  bei«;fits  ooijf 
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NOTICES 


k 


HASSAC«l)SbTl  !> 


For  National   De 
Location 


List 
feose  Studp 
Code 


Royal  sto,i 
Scilen 


Soistrsrt 
Sontrvi  lU 


S.t.ilibrlJ,:,- 


S>'iitli   Ikidlcy 
South  WVlIf  U-ot 
Suutliwlck 

S(.rtn>-.f  ifclrl 


1 
1 
1 

1 

2 

1 

1 

2 

2 

1 

1 

1 

I 

1 

1 

1 

1 

t 

1 

1 

I 

I 

1 

2 

I 

1 

2 

I 

1 

I 

I 

3 
I 

2 

I 
1 

1 
I 
1 
I 
3 

I 
I 
I 
1 
I 
I 
1 
2 
2 
I 
3 
2 
I 

1 
I 
I 
1 
I 
I 
I 
2 
I 
I 
t 
I 
I 
I 
3 


Springfield   (cont'd) 


7-9 


1-5 


DVS 
6-8 
1-5 


High 

^-12 

Ttmplirxon 
TytiKsboro 
Uxbridfrt 
Wakefield 

WalpoU 

7-« 

f-tt 
D 

WdUllTIi 

v-ll 


Vot  . 


tor 


K-8 


of  Schools  Dctfirmlncd  to  have  High  Concentrations  of  Students   from  Low-Income  Famlllei 

nt   Loan  and  NatlpnaJ  Direct   Student   Loan  Cancellation  Benefits   tor  the   1978-79  and   1979-60  School  Years 

-i — School  Na»e Location Code  *     School   Hame 

ilaynond  K-2 
Bentley  K-4 
Carlton  K-4 
Endlcott   K-* 

Horace  Mann   Uibor.icury     K-8 
Plummcr  Home   for   Bovs      %'  4   D 
Saltonstall      K-8 
Village     K-4 

Benjanln  C, Brown     K-6  Stonehan 

Murtln  W.    Carr     K-6  Stoughton 

Cugmings     K-6  Swauaca 

Newton  Culler     K-^i 

East   SomervlUc   Conn.      K-6  Taunti.n 

Crlmons.      K-6 
Arthur  D.    Healey     K-6 
John     F.    Kennedy     K-6 
Lincoln  Park  Corai.     K-6 
Mart ha   Perry    Lowt      : 
Northcastrm  Jr.    Hl/:h     7-4 
Powder   House  Coru;.      K-*. 
St.    Ann     K-8 
St.    Anthuny      1-8 
St.    Joseph      1-8 
SoncrviUc   High      10-12 
Somcrvlll,    Tijch.   Trade 
Southern  Jr.    Hljsh     7-9 
Western   Jr.    High      7-9 
Winter   Kill  Conm.      K-S 
Eastford   Rd.      K-4 
Pine   Street      5 
Pre-Vocat  ional    Stiiool 
Mary   E.    Wells   Jr.    Hlgl. 
Dcwnty   Side,    Inc.      K   & 
Clinical    leaching  Ce'.t<  r 
Powder  Mill      5-8 
Lake   Street        l'i.-4 
KapU   Street      4-6 
Armory   Street      5-6 
Miss   Barker     N-8 
Alice   B.    Beal      K-4 
S.-uiuel    bewles      K-/. 
Bright woo J      K-3 
Ellas   Brooking.-.  K-6 

Center    for    the  Studv   of    (nst. 
Alternatives       OVS 
Chestnut   .Street  Jr.   Hlph 
Wtlllar  :•!.    uvbtrry     K-4 
II Iran  I..    Di  hsan     K-4 
Downey   Side.    Inc.      K   i  U 
.^lirgarel   C.    Ells     K-4 
Forest    Park  Jr.    Hi>,!!      7-i» 
Clcnwood     K-4 
^Alfred  H.    (liiknan      5-6 
Frederick  Harris     K-4  l> 
High  School    of   Congr.erce      10-12 
Hilltop  Children's   Strviet-      H  U  U 
Holy   S.iCTe      1-8 
Hooer   Street      K-4 
Howard   Street      K-6 
fndUn  Orih.ird   Eler  .      K-i 
less!   Iligii      10-12 
John   F.    Kerinedy  Jr.    Hi  ;!i      7-'* 
KenslngtonI  Avenui 
H.    Mareus   Kiley   Jr 
Liberty        K-4 
Lincoln      K-4 
Miry  M.    Lynch     K-4 
Kvw  North  tout?.    Sch.-H>l 
Mary  O.    Potten-cr     K-4 
Page    Pro};raLi      7-i;i 
Pupil   Adfiistnieut    Cent*  r 
Putnam  Vov.    tech.    Hiki. 
Sac  red   lle.iri      N-6 

Sprtngiiild   Hoi-e    tor    Friendless  Woburn  I  i 

Honen  &  Children,    Inc.  '      ,        / 

(Children's   Studv    Hott«)    fibD  ( 


1 
1 
1 
I 
I 
1 
I 
1 
2 
1 

1 
I 
1 
1 
l 

1 

1 

2 

3 

1 

I 

I 

1 

3 

I 

2 

2 

2 

i 


I.  i  t  t  i  I 


10-1 


7-9 


Wart 
Uarehan 


Warwick 
Watertowii 

Webster 


Uellfleet 

Vestfli  II 


.  Hi 
K-4 
.  Hl*:h 


/-•* 


5-6 


7-12 
9-n 


Wistpi-rt 

West  Sprln,  field 


West  .isbiirv 
WevRiouth 


Wlnchendi'n 
Koburn 


*  CoUe  l 
Code  2 
Code  3 


Schools 
Schools 
Schools 


Sunaner  Avenue      K-4  UG 

Arthur  TalmaJge      K-4 

Tapley     4-6 

Technical  High  9-12 

Van  Sickle  Jr.  High 

Warner  K-6 

Washington   !-6 

Wlilte  Street  K-4 

Emerson  K-4 

Edwin  A.  Jones   2-6 

Frank  S.  Stevens  Home  for  Boys,  In 

St.  Michael  School   K-6 

Caleb  Barnun    1-5 

Caswell   1-5 

Cohannet      1-5 
U.H.Calllgan 
Hopewell      1-5 
Leonard      1-5 
Marathon  House 
Joseph   H.    Martin 
Lowell   M.    Maxha!^ 
Walker      l-S 
Uelr  Grammar     1-5 
Protestant  YOith  Center     N   d  li 
Greater   Lowell   Reg.    Voch.    Ti  ch 
Earl    U.    Taft      2-4 
Franklin     K-5 
Northeast    Metro   Ret- 
MCI  C.I. 

New    England    Hose 
WaiK'^rors  Lonvvlc-b  Farr    t 
Ji'uatlion   Bright      k-b 
Central    Jr.    High      7-*» 
i,7.ra  C.    Fitch     K    ' 
School   Street      5-i. 
South  Jr.    Hi^h        }-o 
Walth.iBi  Vocational   Hl;^h 
Henry   U'hi  tteiiKire     K-6 
Ht.    Bi'thapi  Bible   Center 
Everett      K 
Mlnot    Forest      3-6 
Onnet      K-J 
Senior   High      8-12 
Warwick   Center      K-b 
N.E.    Hixne    for   l.ittel   Wanderer^, 
Orchard   House,         N   4   D 
Fllntr      1-4 
Negus   .Street      3-5 
St.    Anns     K-8 
ThoBpson      1-J 
Well  fleet   Eleio.      K-4 
Downey   Side,    Inc.        N   4   l> 
Fort   Me  idow     K-5 
Franklin   Ave.      K-5 
Pro.iipett    Hill      K-5 
Southaopion   Road      K-5w 
Wasliln,.con   Street      K-5 
Westfield   Reception   Center      IiY' 
Wcstfield   Voc.    High      9-12 
Uestport   Middle      5-8 
Downey   Side,    Inc.        N   i   D 
Main   St.      K-6 
Memorial      K-6 

Our   Lady   cf   Provi'dentcClii  ldrtn'^ 
•entrr    '.-L 
Park  Avenue      K-5 

Weat   Tisbury   Eler..     K-.1 
East   Jr.    High      7 -'* 
Jai»«.s   Hur.phrev      K-6 
Hunt      K-6 

WilllarL   Seach      K-6 
Wessagusett      K-6 
Memorial      1-5 
George   I.   clapi>     K-6 
Linscott-KuaforJ     K-6 
Piynpton      6 


N-U 


designated    for   toth   National    Defense   and  National    Direc.-    Student    Loan  cancellation  liencfics 

destgn.ited    for   National    D- f jnac   Student    l.o.in  cancellation  benefits   only 

J<j:;lgnated    tor   Natlon.<l    Mrect    Student    L<van   cancellation   iMncflts  only  i 


NOTICE! 


MASSAGHUStnrS 


Llat  of  Schools  Determined  to  have  High  Concentrations  of  Students  I 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 
Location      Code  *  School  Name Lpcat Ion 


Code  *  School  Wa» 


Worburn  (cont'd) 


Worcester 


r^ 


Shamrock  Memorial   K-6 

Malcolm  White 

Abbott  Street  K-6 

AdaDs  Street  K-6 

Anker  House  DYS 

Belmont  Street  Comnunity  f.-6 

Bloooingdale  K-6 

Bumcoat  Street  Jr.  High  7-9 

Chandler  Elcm  Community  K-6 

Cone  Alive  DYS 

David  Hale  Fanning  Trade  13-14 

Cage  Street  K-6 

Grafton  Street  N-6 

Granite  Street  K-6 

Barlow  Street  K-6 


Worcester  (cont'd) 


14353 


om. Low- Income  Families 

or  the  1978-79  and  1979-80  School  Years 


Lanartlne  Street  K-6 

Malvern  Road  K-6 

Mill  Swan  K-6 

Millbury  Street  K-6 

Mt.  St.  Ann  N  &  D 

North  High  10-12 

Quinsigamond  K-6 

St.  Nicholas  Ave.  Community  K-6 

South  High  9-12 

Onion  Hill  K-6 

Upsala  Street   K-6 

Woodland  Street  Community  K-6 

Worcester  East  Middle   7-9 

Worcester  Reception  Center  DYS 

Worcester  YMCA  DYS 


1 


MICHIGAN 


List  of 
For  national  Defense  Student 


Location 


Schools  Determined  to  have  High  Concentrations  of  Students  from  »f -J"^""!/'"^"'!-  „  ..^,   ,-„, 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  .n^  1979-80  School  Years 

Code  *  School  Name . Location Code_*  School  Name  . _ 


Alcona  County 
Alcona  Conmunity  Schs. 


Alqer  County 

Burt  Township  Sch. 

Dist. 
Vathias  Township  Sch. 

01st. 
Hunlsing  Public  Schs. 

Rock  River  Limestone 
Sch.  Dist.  7 

Shingleton 

Allegan  County 
Allegan  Public  Schs. 


Fennvllle  Public  Schs 


Alpena  County 
Alpena  City  School 
01st. 


Antrim  County  (Cont.) 
1     Alcona  Conniinlty  High  School  (7-12)   Mancelona  Public  Schs.l 
1    Barton  City  Elenentary  School  (Ele)  2 

1     Caledonia  Elementary  School  (Ele)  2 

1     Harrlsvllle  Elementary  School  (Ele)  2 

1    Lincoln  Elementary  School  (Ele) 


1    Burt  Township  School  (K-12) 


Arenac  County 
Arenac  Eastern  School 

Dist.  1 

Standlsh-Sterling  Com. 2 


Alden  Elementary  School  (Ele) 
Mancelona  Elementary  School  (Ele) 
Mancelona  High  School  (10-12) 
Mancelona  Middle  School  (Aid) 


Arenac  Eastern  Elementary  (Ele) 
Sterling  Elementary  School  (Ele) 


Antrim  County 
A1ba  Public  Schs. 
Elk  Rapids  Schs. 
Ellsworth  Cowminlty 
Schs. 


Mathias  Township  School  (K-12) 
Lincoln  Elementary  School  (Ele) 
Washington  Elementary  School  (Ele) 

Eben  Elementary  School  (Ele) 
Eben  High  School  (7-12) 
Camp  Cusino  (N/A) 


L.E.  White  Junior  High  School  (7-9) 
Pine  Trails  Elenentary  (Ele) 
South  Ward  School  (Ele) 
West  Ward  School  (Ele) 
Allegan  County  Jail  (N/A) 
Weston  Hall  (N/A) 

Anna  Michen  Elementary  School  (Ele) 
Fennvllle  Middle  School  (Mid) 


Alpena  SOA  School  (E1e) 
Lincoln  Community  School  (Ele) 
Long  Rapids  School  (Ele) 
Maple  Ridoe  School  (Ele) 
Ossineke  School  (Ele) 
Wilson  Community  School  (Ele) 
Alpena  County  Youth  Home  (N/A) 
Boysvllle  -  Huron  House  (N/A) 
Hope  House  (N/A) 

Alba  Elenentary  School  (Ele) 
Cherryland  Middle  School  (Ele) 


Baraga  County 
Arvon  Township  School 

01st. 
Baraga  Township  School 

Dist. 

Covington  School  Dist. 
L'Anse  Township  School 
Dist. 


ilarry  County 
Hastings  Area  School 
01st. 

Bay  County 
Bay  City  School  01 st. 


1  Ellsworth  Conrmnity  Elementary  School 


Essexville  Hampton 
School   Dist. 


1  Arvon  Township  School   (Ele) 

1  Pelkle  Agr.  Grade  School   (Ele) 

1  Philip  Latendresse  School   (Ele) 

1  Covington  School  (Ele) 

2  Laird  Elementary  School  (Ele) 

1  Sullivan  Elementary  School  (Ele) 


Barry  County  Sheriff  Department  (N/A) 


f  Oorland  School  (Ele) 

1  Farragut  School  (Ele) 

1  Fremont  School  (Ele) 

1  Garfield  School  (Ele) 

1  Lincoln  School  (Ele) 

2  Linsday  Intermediate  School  (7-9) 

1  MacGregor  Intermediate  School  (7-9) 

1  McKinley  School  (Ele) 

2  Riegel  School  (Ele) 

.2  St.  Joseoh  Elementary  School   (Ele) 

1  St.  Paul's  Lutheran  School  (Ele) 

2  St.  Stanislaus  Elementary  School   (Ele) 
1  Trombley  School   (Ele) 

1  Wenona  School   (Ele) 

2  Western  High  School   (10-12) 

2  Whittler  School   (Ele) 
1  Woods Ide  School   (Ele) 

3  Lutheran  Children's  Friend  (N/A) 
3  Parmenter  Halfway  House  (N/A) 

3  Bay  County  Juvenile  Home  (N/A) 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code   3  -  Schools 


designated   for  both  National   Defense  and  National   Direct  Student 
designated    for  National   Defense  Student   Loan  cancellation  benefit 
designated   for  National   Direct   Student   I.o»n  cancellation  benefits 


Loan  cancellation  benefits 
s  only 
only 
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HICHICAN 


racHiCAN 


List  of 

For  Katton^l   Defense  Student 

Location 


School*  Determined  to  have  High  Concentrations  of  Students  fron 
Loan  and  National  Direct  Student  Loan  Cancel latlon  Befeflta  for 


Low-Income  Fantlles 

the  1978-79  and  1979-80  School  Years" 


Code 


School  Name 


Location 


Code  *  School  Nane 


Bay  County  (Cont.) 
Pinconniog  Area  Schs.  2 
2 
2 

Benzie  County 
Benzie  County  Central 
Schs.  1 

2 

2 

Frankfort  Area  Schs.  2 

Berrien  County 
Benton  Harbor  Area 
Schs.  ^ 

1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Berrien  Sprinns  Public 
School  Oist. 


Brandywine  Public  School 

nist.  2 

1 


Eau  Claire  Public  Sch 
Hacar  Townshio  School 

Oist. 
t4ew  Buffalo  Area  Sch 

Dist. 
Niles  Community  Sch 

Dist. 


ranch  County 

Cnl'J'    ter  Conrounity 

Schs. 
Oi.'incy  Community  Sch 

Dist. 


Calhoun  Connty 
Albion  Public  Schools 


Mt.  Forest  Elementary  School 
Plnconning  Central  Elementary  Sch 
St.  Anne  Diocese  of  Saginaw  (Ele) 


Calhoun  County 
Albion  i^jb.  Schs. 


battle  Creek  Public 
Schs. 


Betsie  Valley  Elementary  School 
Crystal  Lake  Elementary  School 
Platte  P.iver  Elementary  School 
Frankfort  Middle  School  (Mid) 

\ 

Alternative  Ed.  School  (10-12) 
Bard  School  (Ele) 
Benton  Harbor  High  School  (10-12) 
Benton  Harbor  7/8  Grade  Center  (7-9) 
Boynfjn  School  (Ele) 
Calvin  Britain  School  (Ele) 
Colun&js  School  (Ele) 
Fair  Plain  East  School  (Ele) 
Fair  Plain  Northeast  School  (Ele) 
Fair  Plain  Northwest  School  (Ele) 
Fair  Plain  West  School  (Ele) 
Fair  Plain  7/8  Grade  Center  (7-9) 
Henry  C.  Morton  School  (Ele) 
Hull  School  (Ele) 
Johnson  School  (Ele) 
Lafayette  School  (Ele) 
Martin  Luther  King,  Jr. 
Martingale  School  (Ele) 
ffillburg  School  (Ele) 
North  Shore  School  (Ele) 
Pearl  School  (Ele) 
School  Age  Mothers  Proaram  (7-12) 
See'y  McCord  School  (Ele) 
Sorter  School  (tie) 
Sterne  Brunson  School  (Ele) 
Stump-Nickerson  Elementary  (Ele) 

Bernen  Springs  Middle  School  (Mid) 


Hoiner  Cotnnunlty  Schs 

Marshall  Public  Schs 

Springfield  City  Sch 
Oist. 


Cass  County 
Elementary   Cassopolis  Public  Sch 


1  Harrington  School  (Ele) 

1  Washington  Gardner  Middle  School 

1  Starr  ConHonwealth  School  for  Boys 

1  Ann  J.  Kellogg  School  (Ele) 

1  Coburn  School  (Ele) 

1  Dudley  School  (Ele) 

1  Franklin  School  (Ele) 

2  Fremont  School  (Ele) 

1  Level  Park  School  (Ele) 

1  Lincoln  School  (Ele) 

1  McKinley  School  (Ele) 

1  Northwestern  Junior  High  School  (7-9) 

2  Post  Elementary  School  (Ele) 
1  Roosevelt  School  (Ele) 

1  Southeastern  Junior  High  School  (7-9) 

1  Southwestern  Junior  High  School  (7-9) 

I  Washinaton  School  (Ele) 

I  Wilson  School  (Ele) 


1  Homer  Comnunity  Hioh  School  (7-12)- 

2  Lillian  Fletcher  Elementary  School  ■ 

3  Calhoun  County  Jail  (N/A) 

3  Calhoun  County  Juvenile  Home 

1  Springfield  Junior  High  School  (7-9) 


Dow^qiac  Union  Schs. 


Marcel  1  us  Conmunitv 
Schs. 


Marrs  St.  Elementary  School  (Ele)  Charlevoix  County 
Sylvester  Avenue  Elementary  (Ele)    Boyne  City  Publi( 
Berrien  County  Juvenile  Center       School  Dist 


Brandvwine  Middle  School  (Mid) 
Kenneth  S.  Merritt  School  (Ele) 


Lybrook  Elementary  School 


Riverside  School  (Ele) 

New  Buffalo  Elementary  School 

Central  Elenentaryi  School  (Ele) 
Howard  Conmunity  School  (Ele) 
Neighborhood  Ed.  Center  (Ele) 
Northside  School  (Ele) 
Oak  Hanor   Elementary  School  (Ele) 
Ring  Lardrer  Junior  High  School 


East  Jordan  Publ ic 
School  Oist. 


Cheboygan  County 
Cheboygan  Area  Schs 


Wolverine  Conmunity 
School  Dist. 


Franklin  School  (Ele) 


Jennings  Elenentary  School 
Ouincy  High  School  (10-12) 
Quincy  Middle  School  (7-9) 


(Ele) 


Chippewa  County 
Brimley  Public  Schs 

Detour  Area  Schs. 
Rudyard  Area  Schs. 
Sault  Ste.  Marie  Are^ 
Schs. 


Frank  Souires  School  (Ele) 
Jefferson  Red  ■'rick  School  (Ele) 
Hairilton  Lower  Middle  School 
Justus  Ga^e  Elementary  School 
Kincheloe  Elementary  School 
Lincoln  Elementary  School 
HcKinley  Elementary  School 
Sister  Lakes  Elenentary  School 

Mavcellus  Elementary  School 
Marcel lus  Middle  School 


Boyne  City  High  School  (10-121 
Boyne  City  Middle  School 
Central  Elementary  School 

East  Jordan  Elenentary  School 
Cast  Jordan  Middle  School 


Cheboygan  Catholic  High  School  (10-12) 
Cheboygan  Junior  HigB  School  (7-9) 
Cheboygan  SDA  School  (Ele) 
West  Elementary  School  (Ele) 

Wolverine  Cotiwunity  Elementary  School 
Wolverine  Conmunity  Junior/Senior  H.S. 


Brimley  Elementary  School  (Ele) 
Brirley  High  School  (7-12) 
DruTJiiond  Island  Elementary  School 
Trout  Lake  School  (Ele) 


*  Code  1  -  School*  desi^nuCed  for 
Code  2  -  Schools  dc 
Code  3  -  Schools  dcs 


Bruce  Township  School  (Ele) 
Finlavson  ?:chool  (cU) 
Garfield  School  (Ele) 
,  Jefferson  School  (Ele) 
McKinley  School  (Ele) 
Sault  Area  Junior  High  School  (7-9) 
Soo  Township  School  (Ele) 
Washington  Eleir«ntary  School  (Ele) 
Whitefish  Township  No.  16  School  (K - 1 ? ) 
Loan  cancellation  benefits 

ts  only 

iisnated  for  National  Dlruct  Student  Loan  cancellation  benefits  only 


Albion  Senior  High  School  (10-12J 
Caldwell  Elementa-y  School  (Ele) 
Crowell  School  (Ele) 
Dalrv-nnle  Elerentarv  School  fFlc' 


Whitefish  Schs. 


List  of 
For  National  Defense  Student 


Location 


Code  * 


Schoola  Determined  to  have  High  Concentrations  of  Students  from  Low-IncosK  Families 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 
School  Name Location Code  *  School  Itomc , 


Clare  County 
Farwell  Area  Schs. 


Harrison  Comnunity 
Schs. 


Clinton  County 
Ovid  Elsie  Area  Schs.  1 
1 
St.  Johns  Public  Schs 3 

Crawford  County 

Crawford  Ausable  Schs  1 

1 

1 

1 

Delta  County 
Bark  River  Harris 
School  Dist.      1 
1 
Big  Bay  de  Noc  School 

Oist.  2 

Lscanaba  Area  Public 
Schs.  2 

2 
2 
1 
I 


Mid  Peninsula  School 
Oist. 

Dickinson  County 
Breltimg  To«mship 
School  01st. 

Iron  Mountain  City 
School  Dist. 


1 
1 

2 
2 

2 
2 

North  Dickinson  County 
School  Dist.       1 

Norway  Vulcan  Area 
Schs.  2 


both  Natlonil  Defen&i;  and  National  Direct  Student 
Ignated  for  National  Defense  Student  Loan  cancellation  bcncfi 


Eaton  County 

Eaton  Rapids  Publ  1 

c 

Schs. 

3 

Eiwiet  County 

Cros»  Village  Sch 

Dist. 

1 

Harbor  Springs  Sch 

. 

Dist. 

I 

2 

3 

llttlefield  Public 

School  Dist. 

2 

Pellston  Public  Sch 

Dist. 

1 
1 
3 

Public  Schools  of 

Petoskey 

1 

Genesee  County 

Beecher  Conmunity 

School  Dist. 

1 

1 
1 
1 
1 

*  Code  1  - 

Schools 

Code  2  - 

Schools 

Code  3  - 

Schools 

Farwell  Elementary  School 
Farwell  Middle  School 
Lake  School  (Ele) 

Charles  A.  Amble  Elementary 
Harrison  Community  High  School 
Harrison  Middle  School  (7-9) 
Hillside  Elementary  School 
Robert  M.  Larson  Elementary 


Elsie  Junior  High  School  (7-9 
Ovid  Elsie  High  School  (10-12 
Clinton  County  Children's  Home 


Frederic  Elementary  School 
Grayling  Elementary  School 
Grayling  High  School  (10-12) 
Grayling  Middle  School  (7-9) 


Bark  River  Harris  Elementary 
Bark  River  Harris  Junior/Senior 

Big  Bay  de  Noc  School  (K-12) 

Franklin  Eler«ntary  School 
Pine  Ridge  School  (Ele) 
Soo  Hill  School  (Ele) 
Washington  School  (Ele) 
Webster  School  (Ele) 

Baldwin  Township  Elementar> 
Mid  Peninsula  High  School 

Quinnesec  School  (Ele) 
Roosevelt  School  (Ele) 

Amidon  School  (Ele) 
Central  School  (Ele) 

North  Dickinson  School  (K-12) 

Holy  Spirit  Central   School   (Ele) 


Veteran's  of  Foreign  Wars 


Cross  Village  Public  School   (Ele) 

Holy  Childhood  School   (Ele) 

Shay  Elementary  School 

Holy  Childhood  of  Jesus  School 

Llttlefield  School    (K-12) 

Pellston  Elementary  School 
Pellston  High  School  (7-12) 
Casip  Pellston  (N/A) 

Melrose  Elementary  School 


Alternative  Education  (7-12) 
Beecher  High  School  (10-12) 
Briggs  Elementary  School 
Buell  Elementary  School 
Dalley  Elementary  School 


Genesee  County 
Beecher  Comn. 
Dist. 


Sch. 


Bendle  Public  'Chs 

Flint  City  School 
Dist. 


Lake  Fenton  Schs. 
Mt.  Morris  Consolidated 
Schs. 

Gogebic  County 
Bessemer  City  School 
Dist. 

Bessemer  Township 

School  Dist. 
Ironwood  Area  Schs. 


Marenisco  School  Dist. 
, Wakefield  Township 

School  Oist. 
Watersneet  Township 

School  Oist. 


Oolan  Junior  High  School  (7-9) 
lone  Riley  Elementary  School 
Hesser  Elementary  School 
Northgate  Elementary  School 
Sumfllt  Junior  High  School  (7-9) 
Zink  Elementary  School 
Griffith  Ct.  Elementary  School 


Brownell  School  (Ele) 

Bryant  Junior  High  School  (7-9) 

Bunche  School  (Ele) 

Carpenter  Road  School  (Ele) 

Cody  School  (Ele) 

Cook  School  (Ele) 

Dewey  School  (Ele) 

Oort  School  (Ele) 

Durant  Tuurl  Mott  School  (Ele) 

Elsenhower  School  (Ele) 

Flint  Academy  (7-12) 

Flint  Open  School  (K-12) 

Garfield  School  (Ele) 

Gundry  Sch sol  (Ele) 

Holmes  Junior  High  School  (7-9) 

Homedale  School  (Ele) 

Jefferson  School   (Ele) 

Johnson  School  (Ele) 

King  School  (Ele) 

Lincoln  School  (Ele) 

Longfellow  Junior  High  School  (7-9) 

Lo»<e11  Junior  High  School  (7-9) 

Nanley  School  (Ele) 

Martin  Schcol  (Ele) 

»terr111  Scfool  (Ele) 

Northern  High  School  (10-12) 

Northwestern  High  School  (10-12) 

Pierson  Scfool  (Ele) 

Potter  Schcol  (Ele) 

Schools  of  Choice  (7-12) 

Scott  School  (Ele) 

Selby  School  (Ele) 

Stevenson  School  (Ele) 

Stewart  School  (Ele) 

Washington  School  (Ele) 

Whittier  School  (7-9) 

Walkins  School  (Ele) 

Williams  School  (Ele) 

Zimnerman  Junior  High  School  (7-9) 

Donald  Whaley  Children's  Center 

Genesee  County  Children's  Fac. 

Brookvlew 

Montague  Elementary  School 
Pinehurst  Elenentary  School 


A.D.  Johnston  High  School  (10-12) 
Washington  School  (Ele) 

Ramsay  School  (Ele) 

Central  Elementary  School 

Ironwood  Catholic  Grade  School  (Ele) 

Ironwood  Catholic  High  School  (10-12) 

Newport  Elementary  School 

Norrle  Elementary  School 

Roosevelt  Elementary  School 

Sleight  Elementary  School 

Camp  O'JIbway 

Central  School  (Ele) 

Watersmeet  Township  Elementary  School 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellatioa  benefit* 
designated  for  National  Dc f enae  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cAncellation  benefits  only 
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List  of  Schools  Determined  to  have  High  Concentrations  of  Students  froo  Loiflncome  Paallles 
For  National  Defense^tudent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1976-79  and  1979-80  School  Years 
Location Code  *  School  Name Location Code  *  School  Name  ~       ■ 


List  of 
For  National  Defense  Student 


Grand  Traverse  County 
Buckley  Community  Sch 

Dist. 
Kings! ey  Area  School 


Traverse  City  School 
Oist. 


Gratiot  County 
*lma  Public  Schs. 

Ashley  Corwurity  Schs 

Fu!ton  Sens. 

St.   Louis  Public  Schs 


Hii'sdile  County 
Carden  Frontier  Schs. 

Hillsdale  Cormunity 

Public  Schs. 
Pitts*ord  Area  Schs. 


Peadino  Coimiunity  Schs  2 


f'Ouqhtci  Courty 
Ad^r-s  To^ns^-ip  Sch 
OiSt 

E'c  Rv.er  Township 

School   Dist. 
Hancock  Public  Schs. 


Lake  Linden  Hubbcll 
School  Dist. 

'^iceola  To-nshi.T  Scr 
Oist. 


Portdue 
0*st. 


rownshio  Sch 


P'jbl  'c  Schools  of 

Cal  iMet 


Stanton  Towns^in  Sch 
Dist. 


Hjrof;  Cojrty 
G.ise.;ile  Puhlic  S;hs. 

Eikto^  Pioeoi  Bayport 
School   Dist. 


Harbor  Peach  Cofnjnitv 
Schs. 


1 
I 

I 
2 
2 

1 

1 
I 

I 

1 
1 

2 
3 

2 
I 
? 

1 


North  HiroT  School  Distl 
1 
(V<er.dale  Gaqelow  ftrea 
School  Oist.  I 


Port  fl.jstm  Publ  ic 
Schs . 


I 


BucHey  Corrunity  School  (K-12) 
Kingsley  Area  Elerentd'y  School 
St.  Kary   Learning  Center  (Ele) 
Camp  Pugs  ley 

Central  Grade  School  (Ele) 
Oak  ''ark  Elementary  School 
Northwest  Hichigjn  Youth  Home 


Hillcrest  ^lerr.entary  School 
Riverdale  V.erei\tary  School 
Ashley  Conmunity^igh  School    (10-12) 
Fulton  High  School*  (7-12) 
Carrie  Knause  Ele-^entary  School 
'•'tchif:3n  Avenue  E'enentary  School 
T.S.   NuKBberqer  School    (Hid) 
^eTuljr  Baptist  Children's 


Camden  Frontier  Elementary 
Cinden  Frontier  high  School    (7-12) 

Hills'l-ile  County  Vputh  Ho.iw» 
°itt.sford  Area  Hi^h  School   (7-12) 
Reynolds  Elemer tJ-y  Schjol 


Jeffers  H;cih  School   (7-12) 
South  Rar^e  fle-^ntary  School 

ElT  River  Township  School   (Ele) 
E.L.  l.noht  School    (Ele) 
E-!warj  Rvan  School   (Ele) 
Ripley  School    (Ele) 

Lake  Ltn'Jen  Hiibbell   Elenientary  Sch 
Laifc   Lirden  Hutbell    H-^h   School 

Dollar  Boy  Elerentar/  School 
Dollar  Pay  H-qh  School   (10-12) 
Thor-as  B.   Davis  Ele-;entary  School 

Houo^ton  Central   Elerentary 
Cood  Will   rar-r  Ass.   (N/A) 

Th^'Ies  B•■i^^s  School   (Ele) 
KewPi'a..  Ele-erta'y  School    (Ele) 
M.f.  yo'rison  Scnjol    (Ele) 
Sacrci  fcart  Central  School   (Ele) 

E.B.  Holran  Elet-^ntary 
HeTik.ren  School   (Ele) 


CdJeville  Eler^ertary  School 
Cas^vilTe  Hi^^  School   (7-12) 

^y  Port  Eleniertary  School 
Cress  Lutheran  School   (E1e) 
Pigeon  School  Certer  (Ele) 

Harbor  Beach  Cormunity  High  Sch.v)l' 
Harbor  Ceach  Elementary  School 
Nortn  H  ,ror\  Ele^^rtary  School 
ftorth  Huron  High  School   (7-12) 

Gaoetown  Ele^ent.iry  School 
Ooen-Gaae  High  Sv-hool    (7-12) 

Port  Austin  School  (K-12) 


Huron  CL>  (cont'd) 
Port  Hope  Comn. 
'Schs. 


Ubly  Community  Schs. 


Ingham  County 
East  Lansinn  School 
Dist. 


Holt  Pub'ic  Schs. 
Lansing  Public  School 
Oist. 


Leslie  Public  Schs 
!»-»Son  P'jbl  ic  Schs. 
StOCkbridoe  CoWunity 

Sch^. 
Waverlv  Schs. 
Willianston  Cor»-jntty 

Schs. 

Ionia  County 
Beldinq  Area  School 
Oist. 


Port  Hope  School  (K-12) 
St.  Johns  Lutheran  (Ele) 


1    Minden  City  Elementary  School 

t    Saints  Peter  and  Paul  (Ele) 

1     Ubly  Community  Elenientary  School 


Goodman  School  (Ele) 
Spartan  Village  School  (Ele) 
Whitehills  Elementary  School 
Pine  Tree  Group  Home 

Allen  Street  School  (Ele) 

Alternative  Programs  (7-12) 

Attwood  School  (Ele) 

Bingham  Street  School  (tie) 

C.W.  Otto  Junior  High  School  (7-9) 

Cavanaugh  School  (Ele) 

Cedar  Street  School  (Ele) 

Cumberland  School  (Ele) 

Elirhurst  School  (Ele) 

Everett  Elementary  School  (tie) 

Fairview  Schiol  (Ele) 

Foster  Avenu^'  School  (Ele) 

Genesee  Street  School  (E'e) 

Gier  Park  School  (Ele) 

Grand  Piver  Avenue  School  (Ele) 

Gunnisonvillf-  School  (Ele) 

Harley  Franks  School  (Ele) 

\iarry   E.  Gardner  Junior  High  (7-9) 

Henry  H.  fiorth  School  (Ele) 

Henry  R.  Pattengill  JunioV  H<gh  Sch 

Hiqn  Street  School  (Ele) 

Holr<?s  Street  School  (Ele) 

Horsebruok  School  (Ele) 

Kendon  School  (Ele) 

Lewton  School  (Ele) 

Maple  Grove  School  (Ele) 

KoMle  Hill  School  (Ele) 

Kaple«ood  School  (Ele) 

Moores  Park  School  (Ele! 

f-omt   Hope  Avenue  School  (Ele) 

Northweste'-n  Elementary  School 

04k  Park  School  (Ele) 

Plea'ant  V;e»  School   (Ele) 

Post  Oak  3f&hf>cl   (Ele) 

Reo  School   (tie) 

Valley  Farr^s  School  (de) 

Vivian  Riddle  Elenentary  School 

Walnut  Street  School  (tie) 

Walter  French  Junior  High  School 

We«ford  School  (Ele) 

Willow  Street  School  (Ele) 

Uoodcreek  Ele.~.entary  School 

Bridge  House 

Inghac  Cojnty  Jail 

Inqhai-  Ccuntv  Juvenile  Hocie 

Ingham  County  Shelter  Home 

Hiqhfields 

Cedar  Street  school  t€le) 

Enwa  Si.  I'h  Elementary  School 
St.  Vincent  Htime  for  Children 

Williamston  rcventh  Day  Advent ist 


I     Ellis  Elencntory  School 
I     Grattan  Elemertarv  School 


Location 


Schools  Determined  to  have  High  Concentrations  of  Students  from 

Loan  and  National  Direct  Student  loan  Cancellation  Benefits  for 

Code  *  School  Name  Location Code  * 


Low- Income  Faallles 

the  1978-79  and  1979-80  School. Years 


School  Name 


Ionia  County 

Beldinp  Area  Sch. 
blst.  (cont'd) 


Ionia  Public  Schs. 


2 
1 
2 
1 
2 
3 
3 
3 
5aranac  Coirmunity  Schs 2 


Iosco  County 
Hale  Area  Schs. 

Oscoda  Area  Schs. 


Tawas  Area  Schs. 

Whittempre  Prescott 
Area  School  Dist. 

Iron  County 
Forest  Park  School 
Oist. 


West  li-on  County  Sch 
Oist. 


Isabella  County 
Ht.  Pleasant  City 
School  Dist. 


Jackson  County 
Colunbia  School  Dist. 
Grass  Lake  Connunity 

Schs. 
Jackson  Public  Schs. 


Vandercook  Lake  Public 
School  Oist. 


Kalar.azoo  County 

Coi'Sto^k  Public  Schs.  2 

1 

P'alamazoo  City  School 

Oist.  2 

1 

1 

1 

1 

1 

1 

1 

1 


Hall  park  Eleirentary  School 
Orchard  Hills  Elementary  School 
Orleans  Elementary  School 
Ionia  Seventh  Day  Adventist  (Ele) 
R.B.  Boyce  Elementary  School 
Michigan  ReforF,atory 
Michigan  Training  Unit         / 
Riverside  Correctional  Facility 
Saranac  Middle  School 


Hale  Area  Elementary  School 
Hale  Area  Secondary  School  (7-12) 
County  Line  Elementary  School 
Glennie  Elementary  School 
Oscoda  Elementary  School 
Tawas  Area  High  School  (10-12) 
Tawas  Area  Junior  High  School 

Sherman  Eleir^ntary  School 


Forest  Park  High  School    (10-12) 


Bates  Elen-ientary  School 

Central  Elementary  School 

Stambaugh  Elementary  School 

West  Iron  County  High  School  (10-12) 

West  Iron  County  Middle  School  (7-9) 


Ganiard  Sc-hool  (Ele) 
Mary  McGuire  School  (Ele) 
Rosebush  School  (Ele) 


Columbia  Central  Hinh  School  (10-12) 

Camp  Waterloo  School 

Allen  School  (Ele) 

Frost  Junior  High  School  (7-9) 

Hunt  .lunior  High  Sciiool  (7-3) 

Jackson  Alternative  School  (Inn) 

Longfellow  School  (tie) 

McCulloch  School  (Ele) 

Northeast  Junior  Hioh  School  (7-9) 

Tomlinson  School  (Ele) 

Trumbull  School  (Ele) 

State  Prison  of  Southern  Michigan 

Family  Grouo  Hor.ies 

Florence  Crittenton  ber. 

Franklin  Hall  rislfway  House 

Jackson  County  Yniith  Center 

McDevitt  Elementary  School 


East  Elementary  School 
West  Elementary  School 


Kalamazoo  CU  (cont'd) 
Kalamazoo  City  School 
Dist.  (Cont.)  1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
2 
-1 
*»»  1 
2 
1 
1 
1 
3 
3 
3 
3 

Kalkaska  County 

Forest  Area  Connunity 

School  Oist.      1 

1 

Kalkaska  Public  Schs.l 

2 

2 

2 

1 

Kent  County 
Godwin  Heights  Public 


Schs. 
Grand  Rapids  City 
School  Dist. 


(Fie) 
(Ele) 


Arcadia  School 

Brucker  School  (f 

Burke  Elementary  School 

Chime  Street  School  (Ele) 

Continuing  Education  Center  (10-12) 

Edison  School  (Ele) 

Hillside  Junior  High  Sc*ioo1  (7-9) 

John  F.  Kennedy  Center  School  (Ung) 

Lakewood  School  (Ele) 


Lincoln  School  (Ele) 

McKinley  School  (Ele) 

Mil wood  Elementary  School 

Milwood  Junior  High  School  (7-9) 

Northeastern  Junior  High  School  (7-9) 

Northglade  School  (Ele) 

Oakwood  Elementary  School 

Oakwood  Junior  High  School  (7-9) 

Parkwood-Upjohn  School  (Ele) 

South  Junior  High  School  (7-9) 

Spring  Valley  School  (Ele) 

Vine  School  (Ele) 

Washington  School  (Ele) 

Westmain  School  (Ele) 

Winchell  School  (Ele) 

Woodrow  Wilson  School  (Ele) 

Woodward  School  (Ele) 

Academy  Hall  Halfway  House 

Kalamazoo  County  Juvenile  Home 

Lakeside,  Inc. 

Park  Place  Halfway  House 


Fife  Lake  Elementary  School 
South  Boardman  Elementary  School 
Birch  Street  Elementary  School 
Cherry  Street  Elementary  (tie) 
Kalkaska  High  School  (10-12) 
Kalkaska  Junior  High  School  (7-9) 
Rapid  City  Elementary  School 


Soutfa  Godwin  E1efflent«ry  School 

Aberdeen  School  (Ele) 
Alexander  School  (Ele) 
Alger  School  (Ele) 
Buchanan  School  (Ele) 
Burr  Oak  School  (Ele) 
Burton  E1en«ntary  School 
Burton  Junior  High  School  (7-9) 
Campau  Park  School  (Ele) 
Central  High  School  (10-12) 
Colt  School  (Ele) 
Congress  School  (tie) 
Dickinson  School  (Ele) 
East  '.eonard  School  (Ele) 
Eastern  School  (Ele) 
Fountain  School  (Ele) 
Franklin  School  (Ele) 
Hall  School  (Ele) 
Harrison  Park  Elementary  School 
Harrison  Park  Junior  High  (7-9) 
Henry  School  (Ele) 
Hillcrest  School  (Ele) 
Jefferson  School  (Ele) 
Kensington  School  (Ele) 
Kent  Education  Center 
Lexington  School  (Ele) 
Lincoln  Developmental  Center 
Lincoln  School  (Unq) 
Madison  Park  School  (Ele) 
Michigan  Oak  School  (Ele) 
North  Park  Eleiientary  School 
North  Park  Middle  School 
Oakdale  School  (Ele) 
Ottawa  hills  Elementary  School 
Palmer  School  (Ele) 
Park  School  (Ung) 
Roosevelt  Park  School  (Ele) 


Code  I  -  School.  <!».■* it;n«ted  for  Inirh  National 
Code  2  -  SchooU  dtslenated  for  National  Defense 


Dcftti 


Code  ) 


ibu  ami  Kdlional  Dirtrct  Student  Loan  cancellation  benvlils 

„  ,   ,   .  .  StuJeiU  Loan  cancellation  benefits  only 

Schools  defclKiwtcd  for  National  Direct  Student  loan  euaceU..ti„o  benefits  o^TTF 


*  (kxle  1  -  Schools 
Code  2  -  Schools 
Code  i  -  Schools 


designdted  for  both  National  Defense  and  National  Dire.. t  Student 
designated  tor  I<atlon«l  Defenao  Student  Loan  cancellation  benefi 
designated  lor  National  Dtreit  Student  Loan  cancellation  lienefit 


Loan  cancellation  benefits 
ts  only 
s  only 
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NOTICES 


HICHICAN 


List  of  Schools  Dcccnnlned  to  have  High  Concentrations  of  Students  fro«  Lcw-Incooe  Families         v 
For  Natton.il  Defense  Student  Loan  and  Narlonal  Direct  Studertt  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location  Code  ♦  School  Name Locat loo Code  *  School  Ha«e . 


Kent  County  (Cont.) 
(irand  Rapids  City 
School  Dist.  (Cont.) 


KelloqqsviUe  Public 

Schs. 
Kent  City  Coninunity 

Schs. 

t-ood  Public  Schs. 


Lowel I   Area  School 
Oist. 


Sparta  Area  Schs. 
Vlyominq  Public  Schs. 


Like  County 

B.sld".«in  Comunit*  Schs. 


Laaeer  County 

North  Branch  Area  Schs.  3 

Leelanau  County 
Lelantf  "ibllc  School 
Dist.  I 

■  Northpr-t  "ubiic  School 
Dist.  2 

lenawee  County 
Alrian  City  School  Dist  1 
2 
1 


Clinton  Comnunity  Schs.  3 
3 

Oeerfield  Public  Schs.  2 

Vadison  School  Dist.  1 
2 

Tecumseh  Public  Schs.   1 


Livings  ton  County 
Howell  Public  Schs.   3 
Sheldon  School  (Ele)  Pinckney  Coninunity  Sch  3 

Sibley  School  (Ele) 

Sigsbce  School  (Ele)  "-uce  County 

South  East  Comnunity  Education  Center  "ahquanenon  Area  Schs.  1 

2 
2 


(Mid) 


South  Kiddle  School 

St.  Andrew  (Ele) 

St.  Joseph  Prep.  School  (10-12) 

Stocking  School  (Ele) 

Straight  School  (Ele) 

Street  Academy  (Unk) 

The  Climbing  Tree  School  (Ele) 

Un  on  High  School  (10-12) 

Vaidenberq  School  (Ele) 

Villa  Maria  High  School  (10-12) 

Walbridoe  Acadeny  . 

West  Middle  School 

Bethann  Christian  Home,  Inc. 

Hathaway  House  for  Girls 

Kent  Countv  Child  riaven 

Kent  Coun'y  Juvenile  Court  Center 

Lake  Drive  Home  (1230) 

Lake  Drive  Home  (1245) 

St.  John's  Home 

Villa  Ma'ia 

West  K.ellogqsville  School  (Flo) 

Casnovi^  Elementary 
Main  Elementary 
Hamil  to<i  School  (Ele) 
Totmline  Elementary  School 
Evergreen  Lodge  Group  Home 
Kentwood  Boys  Home 
Kentwood  Girls  Home 

Bushnell  Eleinentary  School 
Lowell  Middle  School 
Honey  Creek  Christian  Homes 
Riverview  Residential  Facility 
Sparta  Central  Elementary  School 
Holy  Trinity  Ev.  Lutheran  School 
Kent  Occupational  High  School 
Brooks ide  Home 
Wedqpwood  Home 


Baldwin  Elementary  School 
Baldwin  Junior/Senior  High  School 
Nelson  Elementary  School  (Ele) 
Yates  Elementary  School  (Ele) 


Teen  Rdni.h  (N/A) 

St.  Mary  High  School  (10-12) 
Northport  Public  Schools  (K-12) 


Comstock  Elementary  School 
Garfield  Elementary  School 
McKinley  Elementary  School 
Michener  Elementary  School 
Adrian  Training  School 

Boysville  of  Michigan 
Maurice  Spears  Campus 
Deerfield  Elementary  School 
Madison  Elementary  School 
Madison  High  School  (7-12) 
Thomas  More  High  School- 


-Mackinac  County 
.  Les  Cheneaux  Coninunity 
School  Dist.       1 
1 
Mackinac  Island  Public 

Schs.  2 

Moran  Township  School 

Dist.  1 

St.  Ignace  City  School 


Dist. 


St.    Ignace  Township 
School   Dist. 


Macomb  County 
Centerline  Public  Schs  I 
East  Detroit  City 
School   Oist.  2 


L'Anse  Creuse  Public 

Schs.  3 

Mt.    Clemens   CoTTTurity 
Schs.  1 

2 
1 
2 
1 

1 
2 
1 

3 
2 
1 
1 
1 
2 

Manistee  County 

Kaleva  noman  -  Dickson 


New  »i\ien  Conmunity 
Schs. 


Roseville  Connunity 

Schs. 
I/an  Dyke  Public  Schs. 


Schs. 


Manistee  Area  Publ ic 
Schs. 


Marquette  County 

Gwinn  Area  Coimiunity 

Schs. 
Ishpeirinq  Public  Sch 

Dist. 

Marquette  City  SchooT 
Dist. 


Livingston  County  Shelter  Home 
Cairp  Brighton 


Curtis  Eletnentary  School 
Newberry  Elementary  School 
Newberry  Middle  School 
Pentland  Elementary  School 


Les  Cheneaux  Community  School  (7-12) 
Les  Cheneaux  Elementary  School 

Mackinac  Island  School  (K-12) 

Gros  Cap  School  (Ele) 

Bertrand  Elementary  School 
Lasalle  High  School  (7-12) 
McCann  Stree  Elementary  School 


1    St.  Ignace  Township  School  (Ele) 


*  Code  1 


Harry  W.  Miller  School  (Ele) 

Roosevelt  School  (Ele) 
Warrendale  Elenentary  School 
Woodland  School  (Ele) 

Macomb  County  Youth  Hone 

Christian  Clemens  School  (Ele) 
George  Washinqton  School  (Ele) 
Martin  Luther  Kino  Eleoientary  Sch 
Mount  Clemens  High  School  (10-12) 
Thomas  A.  Edison  Scnool  (Ele) 

E.F.  Siefert  Elementary  School 
New  Haven  High  School  (7-12) 
New  Haven  Middle  School  (7-9) 

Dominic  Savio  Res.  for  Boys 
Elizabeth  Little  School  (Elel 
Lincoln  Elementary  School 
Lincoln  Junior  High  School  (7-9) 
Macomb  Park  School  (Ele) 
Washington  School  (Ele) 


Brethren  High  School  (7-12) 
Kaleva  Elementary  School 
Wellston  Elementary  School 

Kennedy  School  (Ele) 
Lincoln  School  (Ele) 
Madison  Eleaientary  School 
Washington  School  (Ele) 

K.I.  Sawyer  Elementary  School 

Birchview  School  (Ele) 
Central  School  (Ele) 

Willard  M.  Whitman  School  (Ele) 
Michigan  Intensive  Prooram  Center 
State  House  of  Correction  S  Branch 

I  rlson 
Brookridne 
Marouette  County  Detention 
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List  of 
For  national  Defense  Student 


Location 


Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incone  Families 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

Code  ♦  School  Nanje  Location Code  *  School  Nanc 


Marquette  CO  (cont'd) 
Nice  Community  Schs.   i 
Negaunee  Public  Schs.  i 

2 

Powell  Township  School, 

Oist.  'i 

Pepublic  fichigarpie 

Schs.  2 

iiiells  Township  School 

Dist.  1 

Mason  County 

Freesoil   Conmunity 

School   Dist.  1 


ludington  Area  School 

Dist. 
Mason  County  Central 

School  Dist. 

Mason  County  Eastern 
School  Dist. 


Mecosta  County 
Big  Rapids  Public  Schs  y 
2 
2 
Chippewa  Hills  School 
Dist.  1 

1 
1 
1 
1 
Morley  Stanwood  Conmunity 
Schs .  1 

''enominee  County 
Carney  Nadeau  Public 

Schs.  1 

Menominee  Area  Public 

Schs.  2 

North  Central  Area  Schsl 
1 
1 

Stephenson  Area  Public 
Schs .  2 


Midland  County 

Bullock  Creel  School 
Dist.  2 

2 
Colei'.ao  Co'-f  unity  School 


Dist. 
Midland  Public  Schs. 


1 
1 
1 

3 


Missaukee  County 
McBain  Rural  Aor. 

School  Dist.        2 

Monroe  County 

Jefferson  Schools- 
Monroe  County       2 

Monroe  Public  Schs.    i 
1 
3 
Montcalm  County 

Central  Montcalm  Public 
Schs.  2 


Ely  Elerentary  School 

Central  Grade  School  Annex  (Ele) 

Pineview  School  (Ele) 

Powell  Township  Eler«ntary  School 

Republic  Michigaiwe  School   (K-12) 

Hells  Tnwnshio  School  (Ele) 


Montcaln  CO 

ur<5enTi}le  Pub  Schs. 2 
2 
2 
1 
2 
1 
Montabella  Community 

School  Dist.      1 
Tri  Countv  Area  Schs  2 
Veatiiburg  Community 
Schs.  2 


Lakeview  Community 


Freesoil  Coonuoity  High  School  (7-V2 

Camp  Sauble  Montmorency  County 

Atlanta  Community   2 

The  Flaircase  ^ 

Hillman  Conmunity   1 

Mason  County  Central  Junior  High  Sch  2 

Riverton  Elementary  School  (Ele) 

Muskegon  County 
Mason  County  Eastern  Elementary  Sth   City  of  Muskegon  Heights 


Eastwood  Elenentary  School 

Hillcrest  Elementary  School 

St.  Peters  Lutheran  School  (Ele) 

Barryton  Elementary  School 
Barryton  Junior  Hioh  School  (7-9) 
Mecosta  Ele^«ntary  Scnool 
Remus  Eler«ntary  School 
Weidi'sn  Elementary  School 

Morley  Elefviefttary  School 


Carney  Nadeau  School  (•(-12) 

Menominee  Catholic  Central  School 

(Ele) 
Hermansville  Building-Elementary 
North  Central  Area  Junior  High  (7-9) 
Powers  Building-Elementary 

Daqoett  Elementary  School 
Hellen  Elementary  School 
Stephenson  Eler*ntary  School 


Floyd  School  (Ele) 
Pleasantville  School 


(Ele) 


Colenian  Fle»v«ntary  School 
Eastlawn  School    (Ele) 
Lonqview  Eler^ntary  School- 
Harbour  Hojse 


KtBdin  Ri-ral   Pg.    Elerenlery  Sch 


Hurd  Road  Eleit«ntarv 

Custer  Eleinentary  School 
Lincoln  Elenentary  School 
Monroe  County  Youth  Center 


Stanton  Elenentary  School 


School  Dist.  1 
1 
1 
1 
1 
1 
1 
1 
1 

Duck  Creek  School  • 
Muskegon  County   1 

Montague  Area  Public 
Schs.  2 

Muskegon  City  School 
Oist.  1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
3 
3 


Oakndqe  Public  Sch  1 
1 
1 
1 
1 
1 
2 
1 
2 
1 
3 
2 
2 
2 
1 
1 


Orchard  View  Schs. 
% 


Ravenna  Public  Schs 
Reeths  Puffer  Schs. 
Whitehall  School 


fi~4,  7   c"!'*'}*  ^«*j8nat'^  [or   both  National  Defense  and  Natlotial  Direct  Student  Loan  cancellation  benefitr 
Code  2  -  Schools  designated  for  National  Defeni.e  Student  Loan  cancellation  benefit,  only 
Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Cudo  3 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  -  Schools 


Cedar  Cresft  School  (Ele) 
Greenville  Middle  School 
Lincoln  Heights  Elementary  School 
Walnut  School  (Ele) 
Lakeview  Elementary  School 
Lakeview  Middle  School 

Six  Lakes  Elementary  School 
Mac  Naughton  School  (Ele) 

Rock  Lake  Bible  School  (Ele) 


Atlanta  Comunity  School  (K-12) 
Atlanta  Community  Elementary 
Hillman  Coninunity  Junior/Senior  H.S. 
Hillman  Elementary  School 


Central  Elementary  School 
Charles  A.  Liidbergh  School  (Ele) 
E.  Grace  Loft  is  School  (Ele) 
Edgewood  Elementary  School 
Glendale  School  (Ele) 
Martin  Luther  King  Junior  Elementary 
Muskegon  Heights  High  School  (10-12) 
Muskegon  Heights  Middle  School 
Theodore  Roosevelt  School  (Elf) 

Duck  Creek  School  (Ele) 

Rothbury  Elementary  School 

Angell  School  (Ele) 

Bioker  School  (Ele) 

Craig  Elementary  School  (Ele) 

Father  Marouette  School  (Ele) 

Froebel  School  (Ele) 

filenside  Scnool  (Ele) 

Marquette  School  (Ele) 

Marsh  School   (Ele) 

McLaughlin  School  (Ele) 

Moon  School  (Ele) 

Muskegon  Catholic  Junior  High  (7-9) 

Muskegon  Hioh  School  (10-12) 

Nelson  School  (Ele) 

Nims  School  (Ele) 

Oakview  School  (Ele) 

Phillips  School  (Ele) 

St.  Michael  School  (Ele) 

Vanderlaan  School  (Ung) 

Walter  B.  Steele  Junior  High  School 

West  Shore  Christian  Ac^emy  (Ele) 

Muskegon  Correctional  Facility 

Child  S  ranily  Services  &  Muskegon 

Children's  lorf 

Ludwig  Group  Foster  Home 

Bates  Elenentary  School 

Carr  Elementary  School 

Oakridge  High  School  (10-12) 

Oakridge  Junior  High  School  (7-9) 

Wolflake  Elenenta>-y  School 

Gustafson  School  (Ele) 

Jolman  School  (Ele) 

Muskegon  Area  Learning  Prograi"^  (10-1?) 

Orchard  View  Elementary  School 

Orchard  View  Middle  School  (7-9) 

Child  Haven 

Updyke  El ement. iry  School 

McMillan  Scnool  (Ele) 

Whiteha'i'i  Elementary  School 

Whitehall  Middle  School 

Mus^eflon  County  Youth  Howe 


designated  for  butli  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
designated  for  National  Detente  Student  Ijuan   cancellation  benefits  only 
■leaignatKd  for  National  Direct  Student  Loan  canrellati.in  hemfita  only 
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loan. «nd  national  Direct  Student 
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Code  *  School  Name 


Concentrations  of  Students  froa 
Loan  Cancellation  Befeftts  for 


Low-Incone  Famltles 

the  1978-79  and  1979-80  School  Years 


Newaygo  County 
Big  Jackson  Sch 

D'st. 
Fremont  Public  Sch 

Dist. 
trant  Public  School 
Dist.  >^ 


Heitieria  Comonity 
School  Dist. 


'!ewa>go  PiiblJc  School 
Cist. 

Fineview  School  Dist. 
Whiteclo-jd  Public  Sch 


OiHand  County 

CIdrkston  Cocnmunit.v 

School  Dist. 
Farminoton  Public  Sch 
Dist. 

Hazel  Park  City  Sch 

Dist. 


Location 


Hjroi  VdMey  Schs. 
f-'ajison  Public  Schs. 


Oik  Park  Citv  School 
Dist. 


Oiford   A'-ea  Community 

School  Dist. 
Po"tiac  C'ty  School 

Dist. 


*  Code  I  -  Sehot^ 
Code  2  -  Schoo 
Code  1  -  Schoo 


/ 


Biq  Jackson  School  (Ele) 
Lordon  School  (Ele)  i 

Grant  Elementary  School 

Grant  Junior  Hiqh  School  {7-9J 

Grant  Primary  Center  (Ele) 

Hesperia  Elementary  School 
Hesperid  High  School  (10-12) 
Hesperia  Middle  School 

Newaygo  High  School  (10-12) 
Newaygo  Middle  School 
Pineview  School  (Ele) 
White  Cloud  Elementary  School 
White  Cloud  High  School  (7-Ii) 


Oaklind  CC  (cont'll)" 
Rochester  Gonwunity 

School  Dist. 
School  District  City 
cf  Royal  Oak 


Code  *  School  Name 


South  SdShabdM  Elefnentary 

Boys  Republ-tc  Inc. 

Si.  Vincent  A  Sarah  rishpr 

Haiel  Pdrk  hiqh  School  (10-12) 

Lee  0.  Clark  Ele'^-ntdry  School 

Marta  Jardon  Vot.  School  (7-12) 

Roosevelt  School  (Ele) 

St.  Mary  r'<igdilen  Eletnentary  Sch 

United  Oaks  School  (tie) 

Webster  School  (Ele) 

Duck  Lake  Elementary  School 

Fdison  School  (Ele) 

Schoenhals  Elementary  Schoo' 

Wilkinson  Junior  Hiqh  School  (7-9) 

Carver  School  (tie) 
Frost  Middle  School 
Roosevelt  Service  C'^nier 

Camp  Oakland 

Al.:ott  School  (Elej 

Baoley  School  (Ele) 

Bailey  School  (Unq) 

Bethune  School  (Ele) 

Crofoot  School  (Ele) 

Emerson  School  (Ele) 

Fr-inkl  in  School  (Ele! 

Frost  School  (Ele) 

Hawthorne  School  (Una) 

Herrinqtoo  School  (Ele) 

Jefferson  Junior  High  School 

Kennedy  Junior  High  (7-5) 

Le  Baron  School  (Ele) 

Lincoln  Elementary  School 

Longfellow  School  (Ele) 

Madison  School  (Mid) 

Halkiir,  School  (Ele) 

McCarron  School  (El?) 

(N*en  School  (Ele) 

Rogers  School  (Ele) 

Twain  School  (Ele) 

Washlnaton  Junior  High  School  (7-9) 

•-.'ebster  School  (Ele) 

Wever  School  (Ele) 

Whitfield  School  (Ele) 

Whitman  Elementary  School 

Whitner  Hunan  Resource  Center 

Whittier  Elementary  School 

Willis  School  (Ele) 

Camp  Pont  lac 


Haterford  School  Dist 


West  B)ooinfif>1d  Sch 
Dist. 

Oceana  County 

Ferry  Community  Sch 

Disl. 
Hart  Public  School 
Dist. 


1  Precious  Childrens  School  (K-12) 

I  Abraham  Lincoln  Elementary  School 

1  Benjamin  Franklin  Elementary  School 

2  Helen  A.  Keller  Junior  High  (7-9) 

1  Longfellow  Elementary  School 

2  Oakland  Elementary  School 

?  Ulysses  S.  Grant  Elementary  School 

3  Detroit  Baptist  Childrens  Home 

1  Drayton  Plains  Ele«ientary  School 

1  Hudson  Covert  School  (Ele) 

2  Lotus  Lake  School  (Ele) 

2  Riverside  School  (Ele) 

1  William  Austin  Burt  School  (Ele) 

3  Children's  Village  (N/A) 

1  Roosevelt  School  (Ele) 


Shelby  Public  Schs. 


WaUerville  Rural 


1 
I 
2 
1 
1 
1 
I 

1 

1 

1 


Coiwiunity  School  Distl 


OgcMww  County 
West  Branch  Rose  City  2 
Area  Schs.         I 


Orlonaoon  County 

Reraland  Coaanunity  I 

School   Dist. 

Ewen- Trout  Creek 

Consolidated  School   I 

Dist.  I 

Ontonagon  Area  Schs.   1 

I 

I 


Osceola  County 
(;-9)   Fvart  Public  Schs. 


Marion  Public  Sehs. 
Pine  River  Area  Schs. 
Reed  Citv  Public  Schs. 


Oscoda  Count- 
Mio  Au  Sable  Schs. 

Otsego  Cowni.'< 

Gaylord  Commity  Schs 


1 


Ferry  Comrnunftv  School  (Ele) 
Elbridge  Community  School  (Ele) 
Golden  Community  School  (Ele) 
Hart  Elementary  School 
Hart  High  Scnool  (7-12) 
Spitler  Eletr.entary  School 
Weare  Crystal  School  (Ele) 

Benona  Conatunlty  School  (Ele) 
Shelby  Junior  High  School  (7-9) 
Thomas  Read  School  (Ele) 

Walkerville  Elementary  School 
Ualkprville  Rural  Community  School 


Chester  F.  Surline  Ele/JNS 
Rose  City  Elementary/JKS 


Berqiand  School  (t'-l?) 


Ewen  Elementary  School 
Mass -Greenland  Elementary  School 
Ontonagon  Area  Elementary  School 
Ontonagon  Area  High  School  (10-12) 
Rockland  Elementary  School 


Evart  Elementary  School 

Evart  Hiqh  School  (7-12) 

Pineview  Homes  School  (7-9) 

Plneview  Homes 

►"arion  Elementary  School 

Marion  Hiqh  School  (7-12) 

Luther  Elementary  School 

Pine  River  Area  Junior/Senior  H.S. 

Reed  City  Elementary  School 

Reed  City  Junior  High  School  (7-9) 

Eagle  Boy^  Village,  Inc. 

Eagle  Villaca.  Law's 

Profession  .1  Foster  Hone 


Wioi  Ausable  Elementary  School 


Elmira  Elemeii  -ry   School 
St.  Mary  High  School  (10-12) 
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LLst  of 
For  Nat ional   Itetense  Student 
Location 


Otsego  CO  (cont'd) 

Johanresbjrg-lewiston  • 
Schs .   ,  I 

I       I 

Van.;oibilt  Are*  Sch.   I 


Schools  Deterralned  to  have  High  Concentrations  of  Students  from  Low-Income  Faallies 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1976-79  and  1979-80  School  Years 

Code  *  School  Naae Location Code  *  School  Name 

Saginaw  CO   (cont'c') 


QlldMi  County 
Grand  Haven  City  Sch 
Dist. 

Holland  City  School 
Dist. 


Frcsqje   Isle  County 
Oneway  Ai-ea  CoKifunicy 
Sc^iocl   Oist. 


Fosew  ro->soli<5ated 
School  Dist. 


Rosco  von  County 
Gerrish  Higgtns  Sch 
Oist. 


Houqhlcn   Lake  Corr. 
Schs. 


Saginaw  Cejnty 
Buera  V'sta  Sch. 


Dist 


Chesaninq  Union  Schs. 
Frankennjth  School 

Oist. 
Saginaw  City  School 

01  tt. 


Jchenresburg  Ele-«ntary  School 
Jc^arnesburg/Lewiston  High  Schc?' 
Le**1stcn  School   (Ele) 
Vande.oilt  Elercf.tary  School 


Saginaw  Township 

Conmunity  Schs.  3 
3 
St.  Charles  Community 

Schs.  2 

Swan  Valley  School  Oist 3 


Central  School  (Ele) 
Robinson  School  (Ele) 

Lincoln  School  (Ele) 
St:.  Francis  De  Sales  (Ele) 
Tno-as  Jefferson  School  (Ele) 
Vanraalte  School  (Ele) 
aashington  School  (Ele) 


St.  Clair  County 
Aloonac  Community  Sch 
Oist. 

East  China  Township 

School  Dist. 
Menphis  ComrunTt-'  Schs 

Port  Huron  Area  School 
Oist. 


Vil'erstjrg  Elert'tary  Scbool 
0  -way  Ele.Tientary  School 
Onev.ay  Hiqh  School  (7-12) 
Oniway  Junior  High  School  (7-1) 
Tower  Eieftientary  School 

Pcsfco  Consolidated  Elementary  Sti 
Posen  Consolidated  High  School 
St.  Casinir  (Ele) 


Rosco— ^on  Elementary  School 
Rosco^r.Ton  Middle  School 
St.  Helen  Eleme-tary  School 

Collins  Elementary  School 
Merritt  Elementary  School 
Seventh  Day  Advertist  School 
Vouth  Rehabilitat'on  Car.ps 


iVe 


A. A.  Claytor  Ele.Tenr.iry 
Oucna  Vista  Hiqh  School  (10-12) 
Henry  A.  Doerr  School  (Ele) 
Highland  Park  School  (Ele) 
Paul  L.  Koeltzow  School  (Ele) 
Rickt-r  junior  High  School  (7-9) 
Brady  Elementary  School 

Ashwald  Residence  for  Girls 

Arthur  Eddy  Jjnior  High  School 
C.C.  Coulter  Elementary 
Continuation  School  (7-12) 
Edith  Bail  He  Elementary  Schoo' 
Emerson  Elementary  School 
Heavenrich  School  (Ele) 
Houghton  Elementary  School 
Jerome  School  (Ele) 
Jessie  Looffis  School  (Ele) 
Jessie  Rouse  School  (Ele) 
Jones  School  (Ele) 
Longfellow  School  (Ele) 
Martha  Longstreet  School  (Ele) 
Morley  School  (E'e) 
Nelle  Haley  School  (Ele) 
Potter  School  (Ele) 
Saginaw  High  School  (10-12) 
Salina  School  (Ele) 
St.  Caslrir  (Ele) 
St.  Mary  Cathedral  High  School 
Webber  Elementary  School 
Holland  House 


Yale  Public  Schools 

St.  Joseph  County 
Burr  Oak  Community 

School  Dist. 
Centreville  PubTic 

Schs. 
Sturgis  City  School 
'  D1st. 

Three  Rivers  Cormu'iity 
Schs. 

Sanilac  County 

Croswell  Lexington 
Comminlty  School  Dist 


Marlette  Community  Schs 
Peck  Community  School 
Orst. 


Schoolcraft  County 
Manistigue  Area  ^ns 


Shiandssee  County 
Durand  Area  Schs. 
Owes so  Public  Schs 


Saginaw  County  Children's  Facllitv 
Saginaw  County  Child  Rec.  Home  • 

Anna  M.  Thurston  Middle  School 
St.  Vincent's  Hone 


Algonac  Elementary  School 
Harsens  Island  Elementary  School 

Ward  Cottrell  Elementary  School' 
Merr.phls  High  School  (10-12) 
Menphis  Middle  School 

Chippewa  Interred icil;;  School 
Cleveland  Eleqentary  School 
Garfield  Elementsry  School 
Grant  Elemqotary  School 
Harrison  Elementiiry  School 
Jefferson  Elementary  School 
Kimball  Intermediate  School 
Roosevelt  Elementary  School 
Ruth  N.  Bacon  Elementary  School 
Sparlingville  Elementary  School 
Washington  Intermediate  School  (7-9) 
Wcodrow  Wilson  Elementary  School 
Pridqeview  Group  Home 
St.  Clair  County  Children's  Shelter 
St.  Clair  County'Juvenile  Center 
Yale  Elementary  School 


Burr  Oak  Elementary  School 

•laple  Ridge  Union  School  (Ele) 

Park  School  (Ele) 
Henzel  School  {El%) 

Henry  P.  Barrows  School  (Ele) 
Murray  J.  Huss  (Ele) 


Cook  School  (Ele) 

Croswell  Lexinqtor.  High  School  (10-12) 

Croswell  Lexington  Junior  High-New  (7-9) 

Fremont  School  (Ele) 

Frostick  School  (Mid) 

Gelqer  Elementary  School 

•^yer  School  (Ele) 

Teen  Ranch  (N/A) 

Peck  CorjDunity  Elementary  School 


Doyle  E1en«ntary  School 
Fairview  Elementary  School 
Germfask  Elementary  School 

Hiawatha  School  (Ele) 
Lakeside-  School  (Ele) 
Lincoln  Elementary  (Ele) 


South  Side  Eleiaentary  School  (Ele)" 
Lincoln  School  (Ele) 
Hashinqton  School  (Ele) 


designated    for   both   National    Defense   and  Nattoful    Direct   Student   Loan  cancellation  beueflta 
dcslknaced    for   National    tv- f en»u  Student    Loan  cancellation  benefits  onlv 


»    le^it^nated    fur   National    Direi  t   Student    Loan  tanccllatton  benefits  oiil 


*  Code    1   -  Schools  designated    for   both  National    Dctcuae   and  National   Direct   Student   Loan  cancellation   benefits 
Code   2   -  Schools  designated    for  National    ttefen.se  Student   Loan  cancellation  benefits  only 
Code    1   -   S..hool»   Ju&lgnated   for  National    Direct   Student   Loan   cancellation  »>fcnefits   only 
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NOTICES 


MI  CHIC  AN 


NOTICES 

MICHICAN  ' 


14363 


List  of  Schools  Deteralned  to  have   High  Concentrations  of  Students   froa  Low-Incoae   Paallles 
for  national   Defense  Student   Loan  and  Sstloosl   Direct   Student   Loan  Cancellation  Benefits    for  the   1978-79  sod   1979-90  School   Years 


Lo<-atlon 


Tuscola  County 
Akron  Fairqrove  Schs.  ] 
Caro  Conrnjnlty  Schs    ' 
Cass  City  Public  Schs.  ? 

Kingston  Copwonity  Sch  2 


Code  •  School 


Location 


Code  *  School  Na 


01  St. 

Onionville  Sebewaing 
Area  School  Oist. 

Van  Buren  County 
Bangor  Public  Schs. 


Banqor  To*T)shio  School  1 

Dist.  a 
Bloomingdale  Public 

School  Oist. 


Covert  Public  Schs. 
Decatur' Public  Schs. 


1 
I 
1 
1 
1 
1 
I 
1 

Gobies  Public  School  i 

Dist. 

•Hartford  Public  School  I 

Dist.  , 

1 
1 

Lawrence  Pjblic  School  l 
Oist.  3 

South  Haven  Public 
Schs.  , 

1 
1 
1 

''ashtenaw  Cojnty 
A-^n  Arbor  Public  Schs  1 
1 
1 
1 
1 
1 
2 
1 
3 
3 
3 


Chelsea  School  Oist. 
School   District  of 
''psilaoti 


•ihitrore  Lake  Public 

School   Dist. 
•  iUoM  3un  totmunity 

Schs. 

••a>ne  County 
Cherry  Hill  Soool 

01st. 
Dearborn  City  School 
Dist. 


Akron  Falrgrove  Middle  School 
Caro  Junior  High  School  (7-9) 
Campbell  Elementary  School  (Ele) 
Oeford  Elementary  School  (Ele) 

Kingston  rieinentary  School  (Ele) 
Teen  Ranch  (N/A) 

Sebewaing  Public  Elementary  School 

Bangor  Elementary  School  (Ele) 
Banqor  High  School  (10-12) 
Bangor  Middle  School  (Mid) 

Wood  School  (Ele) 

Bloonirqdale  "iddle  School   (Ele) 
Grand  Junction  Elementary  School 
PullT^n  Il.enientary  School    (Ele) 
Covert  EloTientary  School   (Ele) 
Covert  Hijh  School    (7-12) 
Decatur  Ele«nentary  School   (tie) 
Decatur  Grade  School   (Ele) 
Decatur  Later  Elementary  School   ( 
t 

GobleV^Junior  Academy  (K-12) 

Hartfo'd  Middle  School   (Mid) 
Hartford  SDA  Church  School   (7-9) 
Red  Arrow  Elor.entary  (Ele) 
woodside  Flementary  (Ele) 

Lawrence  Elementary  School   (Ele) 
County  Group  Hone  for  Youth  (!«/«) 


Central  School   (Ele) 

Lincoln  School   (Ele) 

South  Haven  High  School   (13-12) 

South  Haven  Junior  High  School   (7-9) 


Anoell   School    (Ele) 

Arbor  'eights  Center  (Ung) 

Chlldrens  Conriunity  School    (Ele) 

Clifford  E.   Bryant  Conrninity  School 

Clonlara  Scnool   (Ele) 

Hack  Elementary  School  (Ele) 

itort.'islde  School   (Ele) 

Roberto  Clemente  Center  (7-1?) 

Famil"  Group  Homes   (M/A) 

Washtenaw  Juvenile  Court  Center  (H/A) 

Cassidy  Lake  Technical   School   (M/A) 

E.H.   Chooelle  Elementary  School   (Ele) 

E.L.  Fletcher  Elementary  School   (Ele) 

Olive  M.  Adams  Elenentary  School   (Ele) 

Rackham  School   (Unq) 

Woodruff  School   (Ele) 

Huron  Valley  Wooen's  Facility  (M/A) 

M.J.  Ma;,ev  School  (VA) 

Henry  J.  Kaiser  School  (Ele) 


Wayne  Co,  (conf'lj 

Detroit  City  School 
01st. 


List  of  Schools  Deteralned  to  have  High  Concentrations  of  Students  from  Low-Income  Paallles 
Foe  Katlooal  Detensa  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefits  for  the   1978-79  and  1979-80  School  Tears 
Location  Code  *  School  Mame Location Code  *  School  Haae 


1     Oavid  Kicks  School  (Ele) 


Salina  Elementary  School  (Ele) 
Salina  Junior  High  School  (7-9) 
Vista  Maria  High  School  (7-12) 
Vista  Maria  Iti'fi) 


*  Code  I  -  Schools 
Coda  2  -  Schools 
Code  3  •  Schools 


ddslgnateJ  for  botli  'Litlimul  Di-.fcDje  and  National  Direct  Student 
designalad  for  National  Defense  Stixient  Loan  cancellation  benefl 
lieslunated  for  National  Direct  Student  loao  cancellation  heneflt 


Aero  Mechanics  Vocational  High  School 

Angel  1  Elementary  School  (Ele) 

Angell  Primary  School  (Ele) 

Atkinson  School  (Ele) 

Balch  Elementary  School  (Ele) 

Barbour  Middle  School  (Mid) 

Barton  School  (Ele) 

Beard  School  (Cle) 

Beaubian  Middle  School  (Kid) 

Bell  School  (Ele) 

Bellevue  Elementary  School  (Ele) 

Bennett  Elementary  School  (tie) 

Berry  School  (Ele) 

Bethune  Primary  (Ele) 

Biddle  Elementary  School  (Ele) 

Eirney  Elementary  School  (Ele) 

Boynton  Middle  School  (Mid) 

Brady  Scnoo!  (Ele) 

Breitmeyer  School   (Ele) 

Brooks  Middl;  School   (Mid) 

Bunche  School    (Ele) 

Bu'bank  School   (Ele) 

Burns  School   (Ele) 

Burroughs  Middle  School   (Mid) 

Burt  School    ;£le) 

Burton  Schoo'  (Ele) 

Buttons  and  bows  Preparatory  (Ele) 

Butzel  Middle  School  (Mid) 

Cadillac  Elementary  (Ele) 

Cadillac  Middle  School  (Mid) 

Campbell  Elementary  School  (Fie) 

Carleton  School  (Ele) 

Carstens  School  (Ele) 

Carver  Elementary  School  (Ele) 

Cary  Elementary  School 

Central  Hign  School  (10-12) 

Cerveny  Elementary  School  (Ele) 

Cerveny  Middle  School  (Mid) 

Chadsey  High  School  (10-12) 

Chandler  School  (Cle) 

Chaney  School  (Ele) 

Church  of  Messiah  Learning  (Ele) 

Clark  Elementary  School  (Ele) 

Cleveland  Middle  School  (Mid) 

Clinton  F.  Warren  Jr.  Academy  (Ele) 

Clinton  School  (Ele) 

Clippert  Middle  School  (Mid) 

Coffey  Middle  School  (Mid) 

Columbian  Elementary  School  (Ele) 

Columbian  Primary  Annex  (Ele) 

Colunbus  Middle  School  (Mid) 

Condon  Middle  School  (Mid) 

Continuing  Ed.  for  Girls  (Unk) 

Cooke  Elementary  School  (Ele) 

Coolidqe  Elementary  School  (tie) 

Cooper  School  (Ele) 

Courtis  School  (Ele) 

Courville  School  (Ele) 

Couzens  Elementary  School  (El°) 

Crary  School  (Ele) 

Ddncy  Vocational  Skill  Center  (Ung) 

Davison  School  (Ele) 

Denby  High  School  (10-12) 

Detroit  Chlldrens  School  (Ele) 

Detroit  Free  School  (7-12) 

re«ter  Careers  Center  (Ung) 

Dnon  Elementary  School  (Ele) 

Doty  School  (Ele) 

Dow  World  of  Ho'k  (Unk) 

Drew  Middle  School  (Mid) 

ftjffield  Elementary  School  (Ele) 

Durfee  xjddle  School  (Mid) 


Wayne  Count'  (Cont.) 
Detroit  C'it"  School 
Oist.  (Cont.)' 


Loan  cancellation  benefits 
ts  only 
s  only 


Dwyer  School  (Ele) 

Earhart  Middle  School  (Mid) 

East  Catholic  High  (10-12) 

Eastslde  Vicariate  Elenentary  School 

Edinonson  Elementary  School  (Ele) 

Ellis  Elementary  School  (Cle) 

Emerson  Middle  School  (Mid) 

Epiphany  Child  Development  Center 

Everett  School  (Ele) 

Fairbanks  Elementary  School  (Ele) 

Farwell  Middle  School   (Mid) 

Ferry  School  (Ele) 

Field  School  (Ele) 

Finney  High  School  (10-12) 

Fitzgerald  Elementary  (Ele) 

Foch  Middle  School  (Mid) 

Ford  Elementary  School  (Ele) 

Foster  School  (Ele) 

Franklin  School  (Ele) 

Gardner  School  (Ele) 

George  Elementary  School  (Ele) 

Glazer  School  (Ele) 

Glorius  Freedom  Academy  (K-12) 

Goldberg  School  (Ele) 

Gonpers' School  (El?) 

Goodale  Elenentary  (Ele) 

Grant  Kiddle  School  (Mid) 

Grant  School  (Ele) 

Graylinc  Elementary  School  (Ele) 

Greenfield  Park  School  (Ele) 

Greenfield  Union  School  (Ele) 

Greusel  Middle  School  (Mid) 

Guest  Middle  School  (Mid) 

Guyton  School  (Ele) 

Hally  Elementary  School  (Ele) 

Hamilton  Middle  School  (Mid) 

Hampton  Middle  School  (Mid) 

Hancock  Primary  School  (Ele) 

Hanneman  School  (Ele) 

Hanstein  School  (Ele) 

Harding  Elementary  School  (Ele) 

Harding  Middle  School  (Mid) 

Harms  Elementary  School  (Ele) 

Harris  Elementary  School  (Ele) 

Mealy  School  (Ele) 

Herman  School  (Ele) 

Higglnbotham  School  (Ele) 

Migqins  School  (Ele) 

Holmes,  A.L.  School  (Ele) 

Holmes.  O.W.  School  (Ele) 

Holy  Redeemer  Eletrentary  School  (Ele) 

Holy  Redeemer  High  (10-12) 

Holy  Trinity  School  (Ele) 

Hosirer  Elementary  School  (Ele) 

Houghten  School  (Ele) 

Ho».a  School  (Ele) 

Hubert  Elementary  School  (Ele) 

Hunter  Middle  School  (Mid) 

Hutchins  Middle  School  (Mid) 

Hutchinson  Elementary  School  (Ele) 

Ilene  Primary  School  (Ele) 

Ives  Elementary  School  (Ele) 

Jackson  Middle  School  (Mid) 

Jairieson  School  (E1e) 

Jefferson  Middle  School  (Mid) 

Jeffries  School  (Ele) 

Jones  Elementary  School  (Ele) 

Joy  Middle  School  (Mid) 

Joyce  Elementary  School  (Ele) 

Keating  School  (Ele) 

Keldan  Elementary  School  (Ele) 

Keith  Middle  School  (Mid) 

Kennedy  School  (Ele) 

Kettering  Senior  High  School  (10-12) 

Kipo  School  (Elpl 


Wayne  County  (Cont.) 
Detroit  City  School 
Dist.  (Cont.) 


King,  Martin  Luther  High  School 

Knudsen  Middle  School  (Mid) 

Koscluski  School  (Ele) 

Krollk  School  (Ele) 

Law  Middle  School  (Mid) 

Leslie  School  (E1e) 

Lessenger  Middle  School  (Hid) 

Linibridqe  School  (Ele) 

Linpeir.ann  School  (Ele) 

Lodge  Elementary  School  (Ele) 

Logan  Elementary  School  (Ele) 

Longfellow  Middle  School  (Mid) 

Lynch  School  (Ele) 

Mackenzie  High  School  (10-12) 

Macomb  Elementary  School  (Ele) 

Mann  School  (Ele) 

Marcy  School   (Ele) 

Mark  Twain  Elenentary  School   (Ele) 

Marquette  School    (Ele) 

Marsh  Elementary  School   (Ele) 

Marshall  School   (Ele) 

Marxiiausen  Elementary  School   (Ele) 

Mason  School  (Ele) 

Maybury  School  (Ele) 

McColl  School  (Ele) 

McFarlane  School  (Ele) 

McGraw  Middle  School  (Mid) 

McGregor  School  (Ele) 

McKenny  School  (Ele) 

McKerrow  Eleeientary  School  (Ele) 

McKinstry  School  (Ele) 

McLean  School  (Ele) 

McMlchael  Middle  School  (Mid) 

McMillan  Elementary  School  (Ele) 

Miller  fliddle  School  (Mid) 

Monica  Primary  School  (Ele) 

Monnler  Elementary  School  (Ele) 

Monteith  School  (Ele) 

Moore  Elementary  School  (Ele) 

Monger  Middle  School  (Mid) 

Murphy  Middle  School  (Mid) 

Murray  Wright  High  School  (10-12) 

Neinas  School  (Ele) 

New  Center  School  (Ele) 

Newberry  Elementary  School  (Ele) 

Newton  School  (Ele) 

Nichols  School  (Ele) 

Noble  Middle  School  (Mid) 

Nolan  Middle  School  (Mid) 

Northeastern  High  School  (10-12) 

Northern  High  School  (10-12) 

rtorthwestern  High  School   (10-12) 

Norvell  School   (Ele) 

Osborn  High  School    (10-12) 

Our  Lady  Help  of  Christians  (Ele) 

Owen  Elementary  School    (Ele) 

Parke  School  (eie) 

Parker  Elementary  School   (Ele) 

Parkman  School    (Ele) 

Patronage  St.  Joseph  Elementary  Sch 

Pattengill   School   (Ele) 

Peck  School   (Ele) 

Pel  ham  Middle  School  (Mid) 

Pershinq  High  School  (10-12) 

Pierce  Elenentary  School  (Ele) 

Pitcher  School  (Ele) 

Post  Middle  School  (Mid) 

Preston  School  (Ele) 

Priest  School  (Ele) 

Pulaski  Elementary  School  (Ele) 

Region  7  Middle  School  (Mid) 

Richard  Middle  School  (Mid) 

Robeson  Elementary  School  (Ele) 

Robinson  Elementary  School  (Ele) 
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Code  I  -  Schools  designated  for  both  MaClotkal  tlcfenge  and  N^itional  Direct  Student  Loan  cancellation  benefits 
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For  National  Defense  S 


NOTICES 


MlOilCAN 


St  of  Schools  Determined  to  have  High  Concentrations  of  StuJentt;  froa 
udent  Loan  and  national  Direct  St«id«nt  loan  Cancellation  Beneflta  for 


location 


Code  *  School  Nane 


Uayne  County  (Cont. ) 
Detroit  City  School 
Oist.  (Cont.) 


•  Code  1  -  Sc 
Code  2  -  Scl 
rode  J  -  Sol 


Low- Income  Families 

the  1976-79  and  1979-60  School  Yeara 


Location 


(nid) 


1. 


St. 
St. 
St. 
St. 
St. 


Robinson  Middle  School 

Roosevelt  School  (Ele) 

Rose  School  (Ele) 

Rudditnan  Middle  School   (Mid) 

Ruthruff  Elementary  School  (Ele) 

Sampson  Elementary  School  (Ele) 

Sanders  School    (Ele) 

Scripps  School   (Ele) 

Shenard  Middle  School 

Sherrlll   SchMl    (Ele) 

Southeastern  High  School   (10-12) 

Southwestern  High  School    (10-12) 

Spain  Elementary  School    (Ele) 

St.   Ambrose  Elementary  School    (tie) 

St.  Bartholomew  (Ele) 

St.  Cecilia  Tttmentary  School   (Ele) 

St.   David  Elementary  School    (Ele) 

St.  Francis  of  Assisi  School  (Ele) 

St.  Gabriel  Elementary  School 

St.  Hyacinth  Elementary  School 

St.   Ignatius  (Ele) 

John  Berchrnans   (Ele) 
Leo  Grade  School   (Ele) 
Martin  De  Porres  High  School 
Theresa  -  Visitation  School 
Vincent  School    (Mid) 
Stark  Elementary  (Ele) 
Stellwagen  School   (Ele) 
Stephens  School    (Ele) 

Stewart  School  (Ele) 

Storybook  Child  Development  Center 

Taft  Middle  School    (Mid) 

Tappan  Elementary  (Ele) 

Tappan  Middle  School  (Mid) 

Tendler  School  (Ele) 

Thirkell  School  (Ele) 

Trix  School  (Ele) 

Tro«nbly  School  (Ele) 

Von  Steuben  Middle  School  (Hid) 

Washington  Careers  Center  (Ung) 

Wayne  Elementary  School  (Ele) 

Weatherby  School  (Ele) 

Webber  Middle  School  (Mid) 

Webster  Scncol  (Ele) 

Western  High  School  (10-12) 

White  Elementary  School  (Ele) 

Wilkins  School  (Ele) 

WIlliaTs  School  (Ele) 

Wilson  Middle  School  (Mid) 

Wingert  School  (£1e) 

Winship  Middle  School  (Mid) 

Winterhalter  Middle  School 

Woodward  School  (Ele) 

Yost  School  (Ele) 

Young  Middle  School  (Mid) 

Intake  Center  (H/i) 

Barat  House  O/A) 

Boysville  -  Campus  Christi 

Christ  Child  House  (rj/A) 

O.J.  Healy  Children's  Center  (N/A) 

Don  Bosco  Hall    (N/A) 

Federation  of  Girls'  noire  (Charlotte  Pea 
Horie)    (N/i) 

Federati''"  n*  Tirls'   Hoiie  (Delta  Home)    <i. 

federation  of  Girls'   Home  (uilliams  Home) 
(N/A) 

Lang  House  (VA) 

Mount  Vista  Shelter  Center  (N/A) 

Pyramid  Human  Services  (N/A) 

St.  Cecilia  House  (N/ft) 

St.  Frances  Hor«  for  Boys  (M/A) 

St.  Peter's  Hor^  for  Boys  (N/A) 

Salvation  Army,  Edwin  Derby  (N/A) 

Todd  -  Phillips  Children's  Home  (N/A) 

Wayne  County  Youth  Home  (N/A)  _  

hoolb  desit;njtcd  fur  both  Naclnnal 


(Vid) 


(?i/A) 


Wayne  County  (Cont.) 
Ecorse  Public  School 
Oist. 


Code  *  School  name 


Gibraltar  School  O^st 
Grosse  Polnte  Public 

Schs. 
Mamtramck  Public  Schs 

Highland  Park  City 
Schs. 


Inkster  Citv  School 
Oist. 


Lincoln  Park  Public 
Schs. 

itorthville  Public  Sch 


Plymouth  Canton  Con- 
muni  ty  Schs. 

Bedford  Union  School 
Oist. 

River  Rouge  City  Schs 

«on>uluS  Coenunity  Sch 


Taylor  School  Dist. 


VanSuren  Public  Schs. 


■t  ly-i 


-^'.  tl-.v.j 
i-h.  U'  .1 


tw^Ol   >.T-. 


V'vandotte  City  Jc 
Pist. 


John  F.  Kennedy  School   (Ele) 
Xavier  Center  (Boysville)   (N/A) 
Melvin  N.   Chapman  Elementary  School 

Children's  ionr}  of  Detroit   (N/A) 
Hamtramck  High  School   (10-12) 
Hoi  brook  School    (Ele) 

AUernative  Education  School   (7-12) 
Cortland  Eleientary  School    (Ele) 
Donald  Thonssn  School    (Ele) 
Ferris  Mi  ill e  School    (7-9) 
Frances  E.  I'illard  School   (Ele) 
Henry  Ford  Middle  Sciool    (7-9) 
Highland  Par<  Hioh  School   (10-12) 
Liberty  Schojl    (Ele) 
Midland  Elem*ntary  School    (Ele) 
Robert  E.   Ba-b?r  School    (Mid) 

Carter  G.  Wo  ids on  Elementary  School 
Carver  Elementary  School   (Ele) 
Douglass  Elementary  School   (Ele) 
Fellrath  Mid.lle  School   (Mid) 
Frazier  Elemintary  School    (Ele) 
Inkster  High  School    (10-12) 
Family  Neinhlorhood  Services  (N/A) 

Horqer  Elerwftary  School   (Ele) 

Lafayette  Scfool   (Ele) 

Brainard  Schcol    (lino) 

Burger  Junior  High   (''-9) 

Center  for  Hunan  Developmsnt   (Ele) 

Parkway  School    (Ung) 

Taft  School   (Ung) 

Our  Lady  of  Provideooe  (M/A) 

Detroit  liouse  of  Corrections  (Men's  Div.) 

Methodist  Ch1lr«ren's  Hoaie  (N/A) 
Ri/er  Rouge  High  School   (7-12) 
Walter  White  School    (Ele) 
Barth  Element  iry  School    (Ele) 
Beverly  Elementary  School   (Ele) 
Gordonier  Eleoientary  School    (Ele) 
Hale  Creek  Elenentary  School    (Ele) 
^torthwestern  i^iidance  Clinic  of  Wayhe 

County  (N/A; 
Clarence  Randall   Elenentary  School   (Ele) 
Eurekadale  Elementary  School    (Ele) 
Federal   Elemei  tary  School    (Ele) 
Hvers  Elementary  School    (Ele) 
Racho  Elementary  School    (Fie) 
Snith  Element^ry  School    (Ele) 
Treadwell   Elenientary  School    (Ele) 
Elwell   Elementary  School   (Ele) 
Rawsonville  Elementary  School    (Ele) 
Girlstown  -  Lock  Rio  (N/A) 

Jefferson  Elementary  School   (Ele) 

Lincoln  Elementary  School    (Ele) 

Vandenberg  Elenentary  School   (Ele) 

D.!ly  School    (Ele) 

Lafayette  Allei  Junior  High  (7-9) 

McNair  School  Ele) 

Mokersky  School  (Ele) 

Rob^chaud  Senior  High  School  (10-12) 

Heiq'Ul  House  (Bonifau  Gp.  Homes)  (N/A) 

Inkster  House  (Bonifau  Gp.  Homes)  (N/A) 

Madijiin  'ijiool  (Jnr-) 

McKinley  Elementary  School  (Ele) 


fteft-nso   jikI  National    Direct    Student 
Is  designated    lor   Mationul    Defense  Student    Ltxn  cancel  lati.in   benefit 
Is  designated    for  Narloial    Diced    Student    Loan  cancel  Ution   h<-i>cfita 


Loan  cancel Idt<<>n  benefits 
a  only 
only 


NOTICES 


MICHICAM 


14365 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Pamilles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years, 
Location  Code  *  School  Mame Location Code  * School  Name . 


Wexford  County 
Cadillac  Area  Public 
Schs. 


2  Cadillac  Junior  High  School  (7-9) 

1  Kenwood  School  (Ele) 

1  Lincoln  School  (Ele) 

2  McKinley  Elementary  School  (Ele) 

3  Camp  Hoxey  (N/A) 


Manton  Consolidated 

Schs. 
flesick  Consolidated 

School   Dist. 


Manton  Consolidated  High  School   (7-12) 

Hesick  Consolidated  Elementary  School 
Mesick  Consolidated  High  ""chool    (7-12) 


«<iNKt;su'rA 

rom  \j 

List  of 

Schools  Determined   Co  have  High 

Concentrations  of  Students   f 

ow-Incone  Families 

For  National  Defense  Student 

Loan  and  National  Direct 

Student   Loan  Cancellation  Befeflts 

fot 

the   1978-79  and    1979-8U  sciiooi   lears 

Location                            Code  * 

School   Name 

Location                            Code 

A 

School   Name 

AlL./ Aitkin   #001                  1 

Palidade  EL 
Ripplcsidc  EL 

Cass/Backus  #114 

Backus   EL 
Backus  HS 

Ait. /Hill  City  #002          1 

SwaCara  EL 
Hill  City   EL 
Hill  City  HS 

Cass/Cass  Lake  #115 

Bcna   EL 
Cass   La!.e   EL 
Cass   Lake   HS 

Ai t . /KcCregor  #004            1 

McGrath   EL 
hcGregor   EL 

Cass/Pillager  #116 

K 

Pillager   HS 
Pillaeer  EL 

Anoka/Ctntcnnlal  #012      2 

Love  11  EL 

fcass/Fine  River  #in 

Pine   River  KS                         - 

Anoka/Sprlns   Ut   PU  #0152 

Prince   of  Peace   LuOcran 

:;p 

Pine   River   EL 

3cc. /Audubon  #021               1 

Audubon  EL 
Audubon  HS 

Cass/Rcoier  #118 

Rcncr  EL 
Remer  HS 

Occ./tictroit    Lakes   W221 

Callaway  EL 
Holy   Rosary  NP 
Washington   tL 

CassA<aU.er#liy 

Lont:Vllle   EL 
Wall-.cr-Kackei-sa;k  EL 
Wal'.cer-Hacker.iack  HS 

3tc./Fr.izee   #023                 1 

Holmes   JKS 
Frazec-Vcr^as  EL 

Chip. /Milan  #128 

Milan  HS 
Kilan  EL 

3cc./rinc   Point  #203        1 

Frazec   J-SHS 
Pine  Point   EL 

C'.Up./Kop.i.cvideo  H2^ 

Si 'j ley  CL 
San  ford   EL 

3cl./nccildjl  #031               1 

Central   EL 
Pleasant  Valley  EL  • 
Smith   EL 

ClDv/Gljr.don  #145 

Ramsey  EL 
Central   ^Uddlfc 
Feiion    EL 

Scl./atacl-.dui:^  #(J32           1 

Lincoln   LL 
31ac!-.ducl.   EL 
BlaLi:ducI:   KS 

Clay/Barnt>bvillc   #!'> 
';lav/DiIuorcl,  #U  7 

Assun43t.ioii    I.'P 
Diluorth   I'.S 
Vi  Iworth-  EI. 

Oel./Kellihcr  #03^           1 

Kclliher  HS 
Kelllher  EL 

t   il.T. /tiOt.vick    ,  I5n 
tii.T. /Clearbr'xik    r'.'\ 

Convick   HS 
Cleat  brook  EL 

3el./Red  UVc  #038           1 

roiiciiaf:    EL 
Red   Le';c    PL 
Red    La-e    HS 

Ci.r   /Sagl^y   *162 

tUearbrook   !IS 
'lafley   EL 
Bagltv   J-SKS 

■  f                                          J 

St.    Kary's  Kissiim   I'P 

Slievlin   EL 

Ben. /Sauk  Rapids  #047     1 

Sacred   Heart   KP 
I'illsldc   JI'.S 
Plcasani-  View  EL 
Rice   EL 

Cook/Cr-r.d   Marais   *II6 
C.-  ./Brainerd    *181 

(.rand   Portage   FL 
Plrch   Grovi    EL 
Pine   Center   EL 
Carrit-on    EL 

3.S./'ivardslcy  #057          1 

Seardsley    EL 
3cardsl£y   liS 

Lowell    EL 
■  Harrison  EL                , 

3.S./Cllr.ton   #053               1 

Clirton  HS 

Lincoln   El- 

3.S./Craccville  #060       1 

Bii;   Stone   Colony   School 
Graceville    EL 
GraccviUe   US 

IP 

Riverside   EL 
Wasihington   JltS 
..'hittier    -L 

'5.S,/Ort.o';viUc                  2 

Knoll   EL 

Garfield   EL 

3.E./ManUaLO  #077               1 

All    Sain's  l.t 
Franklin  Middle 
FranUliii  EL 

f,.i../Crr   by   *ie2 

EiT.il y   EL 
Irooton  EL 
""ranklin  EL 

3.E./Cood  Thunder  #079  1 

S*. .    Joan    Lutireian  NT 

< .  .It  ral  J-  Si'? 

Brofc-n/SUcpy  Eye  #0C4     1 

St.   Mary's  KP 

St.    John's   Evangelical   '. 

P 

Iipug. /.'"Icxandriu   *20fe 

Ccrlos   EL 
r:iltona   EI. 

Brown/Springficld  #085  1 

St.    Raphael   NP 
Springfield    J-SHS 

• 

(.arfield   EL 
Washington   KL 

Brw.Ti/:;cw  Ulic  #088           1 

St..    John  NP 

Zion   Lutheran   NP 

Carl./Barnur.  #091              1 

SamuTTi  F.L 
Barnum  HS 

:>fuf!./Evat:svilU    ^I'-'X 
'ou-.  ./Kensington   ¥'.'1'^ 

Evaii.'.vill.    EL 

Kens.ingtjn   i'V-                                      : 

Carl. /Carlton  #093           2 

South  Tcrraco   Ei. 

;'oi  v./'jr»l.is   Pll'i 

Osakis   EL 

Carl,/Cronwell  #095         1 

Crom-ell  HS 

St  .    Agnes    I.P 

Wright   EL 

r,;r./Lric(  Ivn   "217 

Dricelyn  HS 

Carl./Wrc.^ shall  «00       1 

Wrer.shall  HS 

v.^r./Eiefter   "22^ 

Kffter   lis 

Wrcnshall   EL 

< 

Fi!. /Peterson  #232 

Peterson  EL 
r.t»-r>on   HS 

*  Code   1   -  Schools 

dljttfcnated    for   both   Hat 
designated    for   National 

ional   Defense  and  National    Direct   St 

ident 

Loan  cancellation  benefits 

Code  2  -  Schools 

Defcn.se   Student   Loan  cancellation  bene 

tits   only 
its   only 

Code  3  -  Schools 

designated   for  National 

Direct 

Student    Ix>an   cancellation    be 

le 
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NOTICES 

HIxa&SOXA 


for  Watloml  Defense  S 
Location 


Llat  of  Schools  Determined  to  have  High  Concentration*  of  Student!  froa  Low-Incoae  FaaUUea 

udent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Teara 


Code  *  School  Nane 


Fil. /Preston  #233 
Fil. /Mabel-Canton  #238 

Fr«;c. /Albert  Lea  #241 
Free . /Eonon*  #243 
Good. /Red  Wing  «2  56 
Crant/Aahby  •261 

Crant/Barrett  #262 

Crant/llernan  #264 
Henn. /Minneapolis  Sp.  i 


Location 


Code  *  School 


^!."nn./Richf i.-ld  #28. i 
HouN. /Caledonia  #299 
Ho'is  , /LaCrescont  t  ■'^  • 


Pre&tun  HS 
Habcl-Canton  EL 
Mabel -Cant on  HS 
Ramsey  EL 
Egnons  EL 

St.  John's  Li"heran  '•? 
Ashby  HS 
Ashby  EL 
Harrett  HS 
Harrett  EL 
.'cnaan  EL 
Sc«Steph.i)s  Kp 
Frank'  in  .IH<; 
i^  '-  rson  EL 
scons  ion  IIP 
•••illips  JI'S 

.crth  Star  Interswdiate  EL 
J:>rdon  JHS 
r'litna-  ei 

'^orth  rtar  Pritury  "L 
!=.-thune  PL 
■vVhstcT  EL 
L-'tdalc  ",L 
lillard  EL 
"oMand  EL 
Rn-mpr  EL 
Sheridan  JhS 
Hall  EL 
V.'ilder  F  I. 
St.  Cyril  NP 
lind  EL 
Folwell  JT>S 

Southeast  Fr-«..-  Sch.V;!  EL 
Olson  Jits 
Sorth  HS 
Holy  Cr.i-s  KP 
Bryant  JHS 
St.  Amios  N? 
Longf«>ll,>v  EL 
Seward  >!I. 

Trinity  Lvt.ieran  liP 
Tut  tie  >:i 
Hani  1  ton  EL 
Linco!;'  int- 
South  -  g 
Agassi z  .L 
Bancroft  EL 
Sanford  JUS 
rievelan!  i! 
Pratt  EL 
Dovling  El 
Standi  sli  EL 
Kenwo€>)  EL 
Karri s.>n  EL 
Fnorson  H.L 
Anwatin  vijji^, 

Marshjll-'-n:ver»itv  J-SHS 

Shingle   Cr.iV   EI. 

Ctntral    SKS 

^ricssor   EL 

ISEunue  1    :ip 

>«arcy  n 

Ponn-Lori'.g   EL 

Lowry  LL 

Jefforsor,   tL 

i'iawatha   ;.l 

Ransoy  JKS 

Incarna?  iiwi    M> 

North-?ajt    JHS 

Morris   Park   Fl 

Nokocis    JHS 

Field   EL 

Assur-pti.m   XP 

Caledonia    J-SHS 

St  .    Pet,-r    NP 


•rr.  Jiate  Center  CL 


Hub./Akelcy  #301 
Kiib./Laporte  #30« 
Hub./Kcvis  #308 
Hub. /Park  Rapids   #309 


Is./Sraham  #314 
Is./Caabridge  #911 
It./Colcraine  #316 


It./U.>er  River  e317 


It. /Grand  Rapids  #.M8 


It ./Nashwauk  #319 

Jack./Jaikson  #324 
Kun./Ogi Ivio    #333 
iCand./N«;w   London   #34'> 

land . /Bayvond   #346 

i'it./HunbnIdt   #352 

Kit. /Karlstad  #3S3 
Kit. /Kennedy   #354 

Kit . /lant  a<:ter    »35<> 

K.ioch. /I  i  ti  U-fork   #J» 

>.ii»Kh./S.    Kooiii      •'i'}} 


Ui  ./b.  Mingham  #371 


;«i.P./Mariitia      376 

Lq.P./Maoison   #377 
Lake/Two  ilarborii    *M  I 


L.W./Bau<l.  rtt    »3<>0 


1 
2 
1 
1 
1 

2 

1 

1 

1 

1 

1 

2 

2 

1 

1 

1 

2 

1 

1 

1 

1 

1 

I 

1 

1 

1 

I 

2 

2 

2 

1 

1 

2 

2 

1 

1 

1 

1 

2 

2 

2 

1 


1 
1 
1 
■  1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
2 
2 


L«-.Sr./Montg.)e»;ry  #3'?4  2 
Lin./H*'iidricks   #402  1 


Lin./Ivanhoe   #403 

Lin./Lak^    Benton   -•'.04 
Lin. /Verdi    f(40« 


Akeley   El 
Al}«ley   LS 
Laporte   EL 
Laporte  HS 
<' evis   EL 
Levis   HS 
Osage   EL 
Central   EL 
Fra<(k  White   EL 
Pirk  fapids   Middle 
Park   Aspids   HS 
BrahaoAniddlc 
Isanti   EL 
TacoTiite   EL 
Marble   EL 

Connor- Jasper  Midillc 
Creenway   SHS  . 
Forth   "^L 

Deer   River   J-CHS 
iCing  n. 
Squjv    I  a'-e   EL 
Salsar  cL 
Tago  EL 
Warba  EL 
Bigfnrk   EL 
■  ivervie«<   EL 
Bigfork  HS 
F-ffie    EL 
Cohoasel   EL 
rturphy   EL 
■    Nasbvaiik-Keovat ill   EL 
Hashwsuk-Kee«r..l  in   .TIIS 
Jackson  J  -liUE 
Ogilvie   I.S 

■ev   Londo-.-Spirer   J-fllW 
Spicor   EL 
Rayaond   HS 
Raysond   FL 

Buaboldt-St.    Vincmt   HS 
Rus4>oldt-St .    Vincent  EL 
Karlstad   El 
Kenntrdy   HS 
Kennedy   £L 
Lancaster  i!S 
Lancaster   EL 
Big   rails   EL 
Littlefor-1-Big   Falls  N8 
Littlifork    F.L 
niipah    EL 
Sorllione    h£ 
Loman  EL 
Indus    HS 
Border   EL 
.    St .    Joseph   NP 
Bellingham  EL 
Bellinghaa  HS 
Marietta   MS 
Marietta   EL 
St.    Mich».  1    NP 
Mac  Dona  Id  Mid.Mo 
Canpton  EL 
Kelley    HS 
North    Shore    EL 
.Vinnettaha   Middle 
Johnson  EL 
WiUiaais   EL 
Baudette   EI. 
Holy    Redetnii-r   RP 
Hendircks   HS 
Hendricks  EL 
Ivanhoe   NS 
Ivanhoe   EL 
Lake    Benton   El 
Verdi    EL 
Verdi    HS 


*  r*^.*  \   '   !'!"*'!''   ^^"^8"^'"*    f"'  teill  H-tlonal    Defcn^ic   and  National    Direct   St.«fent    U^tT^^Iitrel  lalton  bencftta 
CoJe   2    -   Schools   d«;:.lsnarod    for  Natioital    De fcnae  Student    lA>an   rancclUtlr 


CoJ«    3   -   Scl,.>ols   dcsltsnatua    f.-r   Nallonul    Direct   Studviit    Loan  »j 


Inn  benefits  onl> 
dilution  benefits   only 


List  of 
For  National   Defense  Student 


NOTICES 

KXNNi:;SCTA 
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Schools  Detennlned  to  have 
Loan  Bind   National  Direct  S 


High  Concentrations  of  Students 
tudent  Loan  Cancellation  Benefits 


ora  Low-Income  Families 

or  the  1978-79  and  1979-80  School  Years 


Location 


Co 


Lin. /Tyler  #409 

Lyon/Balaton  #411 

Lyor/::inneota  #414 

Lyon/Lynd   #4IS 

Lyon/Tracy  #417 
Lyon/Russell  #418 
McL. /Silver  Lake  #425^ 
McL./Winsted  #427 
Mah./Hahnoraen  #432 


Mah./Waubun  #435 


Kars./Alvarado  #436 
Mars./Argylc  #4  37 
Kars. /Middle  River  ;'4'.C 

Mars./Ncwfoldcn  ^441  ' 


Mars. /Oslo  #4/2 
Mars. /Stephen  #443 
Mars ./Strandquist  #444 
Mor»./Gr>3la  *447 


Meek. /Cosmos  f461 
Keek. /Eden  Valley  <-'46J 


Meek. /Grove  City  ■'464^ 
M.L./Isle  #473 

M.  I.. /Princeton  f477 
K.L./bnamia  #480 


K.L./>:ilaca  #912 

Mor. /Little  Falls  #482 


V 


Mor. /Motley  #4S3 
ror./Pierz  #484 

Kur. /Royal ton  tUti 

Mor./Swanville  #486 

Mor./Upsala  #487 

Mower/Austin  #492 

Mur./Fulda  #503 
t:ic./St.  Peter  #508 


*  School  Name 


Location 


Code 


Tyler  EL 

Tyler  HS 

Balaton  HS 

Balaton  EL 

Minneota  HS 

St .  Edwardb  NP 

Lynd  KS 

Lynd  EL 

Tracy  EL  • 

Russell  HS 

Silver  Lake  KS 

Holy  Trinity  NP 

Naytahuaush  EL 

Mahnomen  EL 

Mahnomen  HS 

St.  Michael  KP 

White  Earth  EL 

Waubun  EL 

Waubun  HS 

Ogena  EL 

Alvarado  HS 

St.  Rose  of  Lima  NP 

Kiddle  River  EL 

Middle  River  HS 

Newfolden  EL 

Central  HS 

Viking  EL 

Oslo  EL 

Oslo  HS 

Stephen  HS 

Stephen  EL 

Strandquist  l!S 

Strandquist  EL 

Crygla  IIS 

Crygla  EL 

C.tzVfc   EL 

Cosmos    EL 

St.    Anthony    NP 

Eden  Val ley-Watk Ins  EL 

Eden   ValUy-Watkins   HS 

Grove  City  EL 

Isle  KS 

Islc-Wahkon   f.I. 

North  EL 

Onamia  EL 

Onamic  HS 

Crosier  Seminary  KP 

Milaca  EL 

Milaca  Kiddle 

Community  Middle 

Our  Lady  of  Lourdes  KT 

Knight  EL 

Lincoln  EL 

Little  Falls  HS 

St.  Mary  KP 

Lindbergh  EL 

Motley  EL 

Motley  HS 

St.    John's   Parociii    1    KP 

St .  Joseph  KP 

St.  Michael  f.f 

Healy  HS 

Harding  E". 
'Royal to;i  I'f 

Royal ton  EL 

Swanville  HS 

Swanvillt  EL 

Upsala  HS 

Upsala  EL 

Austin  Christian  Academy 

Shaw  EL 

Fulda  HS 

Central  EL 

John  Ireland  NP 


«IP 


Nob. /Adrian  ^511 

Kob. /Brewster  «513 
Nob. /V'orthingtoD  #518 
Nor. /Gary  #523 

Nor./Hendrum  #525 
Nor. /Twin  Valley  '526 

O.T. /Battle  Lale  #342 
O.T./Deer  Creel.  #543 

O.T. /Fergus  Falls  <*S4; 
O.T. /Henn Ing  #545 

O.T. /Parkers  Prairie 

O.T./Perham  ^'54';< 


O.T. /Underwood   #550 
O.T. /New  York  Mills   #55 
Pen. /Coodridge   *561 
Pine/Willow  River   *577 

Pine/Askov  #366 

I'ine/Finlayson   ^570 

iine/H^ck'ey  «373 

#ine/Sandstone    '^576 

Pine/Edg(  rten    <-3dI 

Pine/Kuthton   *':84 

Polk/Crookston   *'5V3 
Polk/E.    Grand    ForUh    *"9 

Polk/Erskine    .+  397 

Polk/F»stton  <'70l 

Polk/Kclntosti   #603 
i'olk/Kcntor  *604 

Pi.pe/Starbuck   <'6l4 
l'<.pi/v;ilard   ibis 

".••./.^t.    Paiil    l'b25 


♦  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Stu< 
Code  2 
Code  3 


bene 


Schools  designated  for  National  DefenBe  Student  Loan  cancellation 
Schools  designated  for  National  Direct  Student  Loan  cancellation  bene 


*  School  Name 


HS  jk 


St.  Anthony  NP 

Adrian  HS 

Brewster  HF 

Lakeview  EL 

Gary  HS 

Cary^L 

Hendrum-Perley  EL 

Twin  Valley  EL 

Twin  Valley  HS 

Battle  Lake  HS 

Deer  Creek  EL 

Deer  Creek  HE 

Our  Lady  of  Victory  NP, 

Hcnning  EL 

Henning  HS 

Parkers  Prairie  HS 

Parkers  Prairie  EL 

Dent  EL 

Pcrham  EL 

Perhar  J-SHS 

Underwood  E- 

Underwood  H  > 

New  York  Mills  EL 

New  York  Mills  HS 

Goodridgc  E . 

Coodridge  J-SHS  : 

Willow  River  El 

"f.urgfcon  Lake 

Willow  Rive-  HS 

Askov  HS 

Bruno-Kerrick  EL 

Finlayson  EL 

Finlayson  HS 

Hinckley  US 

Hinckley  EL 

Sandstone  EL 

Sandstone  HS 

Edpcrton  US 

Edgerton  tt.  ] 

Kuthton  HS 

Ruthton  EL 

Crookston  Catholic  KP 

Sacred  Heart  KP 

Valley  EL 

Erskinc  HS 

Er shine  EL 

Mag<  l.sscn  EL 

Foston  J-SHS 

Vclr.tosh  EL 

Ken tor  HS 

Mentor  EL 

Statbuck  EL 

Villard  HS 

Villard  EL 

Kocsevelt  Fl. 

Franklin  fL 

Jackson  EL 

Monroe  J'.'S 

Jefferson  EL 

Farncsworth  FL 

ChfrokK    Heiphts   EL 

llumboWt  JUS 

North   End   EL 

Mississippi  EL 

Career  Study  JHS 

Come  Park  JHS 

Adams  EL 

C*ltiur  FL 

East  CcTSolidated  'L 

Ames  EL 

Cleveland   JHS 

Dayton   Bluff   EL 

I'umboldt    SI'S 

Bridge  View  EL 

r-ft>.field   EL 


nt   Loan  cancellation  benefits 
fits  only 
Its   only 
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* 

Ki;i.;fcJOTA 

'am   Low- Income  Faaillles 

For  the  1978-79  and  1979-80  School  Y 

List  of  Schools  Determined  to  have  HtRh 

Concentrations  of  Students  fi 

For  NaUonal  Defen-ie  Student 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 
r— : : — — . ^  .  _              f^ 

ear!< 

Location            Code  ♦  School  Name 
Hi-/jt.  Pnul           I     Riverview  EL 

St. L. /Buhl  #694 

1     Hughes  EL 

ift^-:,   (cont'>1j          I 

Hill  EL 

1     Hughes  J-SHS 

Wilson  JHS 

St.L./Chisholm  «695 

I     Roosevelt  EL 

Hounds  Park  JHS 

2     Vaughan-Stof fensruJ  EL 

•%            1 

Washington  SHS 
Longfellow  EL 
Parkway  EL 

St. L. /Ely  '*696 

1     Washington  JHS 

1  Kennedy  EL 

2  heaorial  SHS 

Mattocks  EL 

St.L./Floodwood  ♦'698 

1     Floodwood  EL 

Como  Park  EL 

2     Floodwood  HS  > 

St.  James  NP 

iJt.L. /Gilbert  #699 

I      Nelle  Shean  EL 

Wheclock  EL 

2     Gilbert  J-SHS 

Phalen  Lake  EL 

ijt.L. /Virginia  #706 

1     Madison  EL 

Central  SHS    1 

2     Washington  EL 

Ramsey  JHS 

2     Mann  EL 

Eastern  Heig!<ts  FL 

St. L. /Sett  Lake  *707 

1     Nett  Lake  EL 

Sacred  Heart  «P 

ot .L./Towot-Soudan  #708 

1     Soudan  JHS 

Hancock  EL 

I     Soudan  EL 

1 

V;cbster  Magnet  EL 

1     Tower  SHS 

1 

St.  Matthew  NP 

I      Tower  EL 

2 

Prosperity  Frights  FL 

;t.L./I)uluth  #709 

1     Eaerson  EL 

Johnson  SHS 

I     I'ettleton  -.L 

Hosiecroft  EL 

1      Jefferson  KL 

St.  Casmir  NP 

I     Jrving  FL 

Linwood  Park  LL 

1     Lincoln  EL 

Hazel  Park  JHS 

I     l-cst  JHS 

Murray  J-SHS 

1     Washington  JHS 

Chels-'a  Heij-htf  EL 

1     Park  Point  EL 

Highwood  Hi  11  It  EL 

t     MacArthur  EL 

Highland  Park  JHS 

1     St  owe  EL 

Sheridan  EL 

I     Morgan  Park  J-SHS 

Harding  SHS 

Lakewood  EL 

♦             2 

St.  Paul  Open  School  FL 

Central  SHS 

St.  Anthony  Park  EL 

1 

!     Lincoln  JHS 

Battlo  Creek  JHS 

\            Kenwood  EL 

R.L.  /okl.  .■  v<,;7        1 

Ok  lee  HS 

i     Grant  EL 

Ok  lee  EL 

;     Denfeld  SHS 

- 

R.L./Plumaer  »628      1 

riuncitr  EL 
PeV^ing  HS 

St.  Joseph  r;r 

Cnrscn  EL 
(     Merritt  EL 

R.L./H,d  L..ko  Falls     1 

>     Homrcroft  EL 

^6jt    1 

Washington  EL 

t     LoM-11  EL 

Lafayetto  HS 

St .L  /St.  Louis  #710 

I     A'.ango  LI 

R.  Jw./b.Iview  #631      2 

Bclvi.-w  EL 

1     Forbes  EL 

Rt^^Jw./Milroy  4635      2 

Milroy  EL 

1     Me adi^ lands  FL 

R.-dw./Sorgan  *536      2 

St.  Michaol  SP 

I     Orr  EL 

Ridw./Wabasso  #640     1 

Our  Lady  of  Victory  NP 
St .  Anne  NP 

1     Cherry  EL 
Makinen  EL 

Rvdw. /W.ilnut  Grove  #i(wl2 

Walnut  Grove  HS 

Albrook  ns 

Rtn./Bird  Island  »646   I 

Bird  Island  EL 

Cook  EL 

* 

Bir.*  Island  HS 
St.  Mary  NP 
Lake  Lillian  FL 

Cherry  HS 

Toivula-Meado-jlands  V% 
Cotton  EL 

Rm. /Sulfa lo  Lake  *6i7  2 

Buffalo  like  HS 

Orr  HS 

Hen.  /Fairfax  »6'»9       1 

Enanuel  Lutheran  NP 

Cotton  HS 

R<n. /Franklin  '»650      2 

Franklin  EL 

• 

'  Alborn  EL 

K.n./M.,rton  «6'i2        I 

Morton  EL 

Brookst  m   FL 

Morton  HS.. 

SI..  T. /Backer  •^ib                1 

BecFir  EL 

Ken. /ol  ivia  1'653        2 

Olivia  EL 

Bicker  HS 

Rico/Fjribault  •fcS'j     2 

Lincoln  EL 
Warsaw  EL 

St rns. /Belgrade  »?36    1 

Belgrade  Ei. 
Belgrade  HS 

K.>»./Badg..r  i'6  76        1 

Badger  HS 

StrnK. /Brotiten  #7  37     2 

9roc<ten  EL 

Badger  EL 

Strnb./HolJingford  #738  2 

rioldingford  !IS 

Ros. /Ur-'inbush  #678     2 

Greenbush  EL 
Creenbu:ih  Hf 

Strns/Kinball  •739     1 

"  Kiaball  EL 
Kimball  H£ 

Ros. /Roseau  •■'682        2 

Wannaska  EL 
Ma  lung  F.L 

btrns. /Mel  rose  »74i>     1 

St.  Mary  NP 
M.  Irose  EL 

St. L. /Aurora  »691       1 

Cina  EL 

Sew  Munich  EL 

Aurora-Hiyt  LaVrs  JHS 

■s                   2 

M-  Irose  SHS 

•  ■     1 

Bu.ise  LL 

^•■lr^!.e  JHS 

Aurora-Hoyt  La^es  SHS 

Strn>./St.  tloud  »7i;   1 

;..  Wendelin's  of  Luxemburg  HP 
S'.  Mary's  Cathedral  SP 

St. L. /babbitt  •642      1 

Kennedy  J-SI'S 

Bryant  EL 

Roosevelt  EL 

Eraanuelsr..  EI 

St.  August iues  N? 

St.L./Biwabik  »693      I 

Bray  EL 

loly  Spirit  BP 

Horace  Mann  HS 

St .  Joseph  VP 
Garfield  EL 

*  Code  1  -  Schools 

designated  for  both  National  Defense  and  National  Direct  Studi 

ent  Loan  cancellation  benefits 

Code  2  -  Schools 

designated  for  National  Defense 

Student  Loan  cancellation  ben) 

sflts  onlY^ 

Code  1  - 

Schools 

designated  for  National  Direct  Student  Loan  cancellation  bene 

fits  only 

KIHH^SCTA 


List  of 

for  National  Defense  Student 


Location 


Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  FamllleB 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-60  School 

Location Code  *  School  Name 


Years 


Code  *  School  Name 


Strns./Sauk  Centre      1 

tn^-i   .    2 

St rn«. /Albany   #745  1 

2 

2 

2 

SLrns./Sa-tcll   #748  2 

2 

Strns./Cold  Spring  #750  2 

2 

£tev./H.-.icock  #768      2 

Stev./Mtrris   #769  ^ 

SwUt/B  nson  #777  1 

2 

2 

Swift/Murdock-Kerk.    #7752 

Swift/.\ppleton  #784  2 

Todd/f.ertha-Htwitt   ^^786   2 

2 

Toud.'Br.iwervi'.'.e   #787 


10'Jd/Cl.iris:a   '7'  " 
T>JJ/Eaglc   Bend   «79l' 
To'id/Crey   Cagle    #791 
ToJd/l  .-ir   iTairit    /  7S; 


Holy  Family  NP 

Sauk  Centre  JHS 

Farming  EL 

Albany  SHS 

Albany  JHS 

Holy  Family  SP 

St.  Stephen  EL 

Sartell  HS 

Cold  Spring  EL 

Rncori  HS 

Hancock  El. 

St .  Mary's  NP 

St.  Francis  Xavier  NP 

Northsidc  EL 

Danvers  EL 

Kerkhoven  HS 

Applcton  EL 

Ecrtha-Kewitt  HS 

lertha-r^witt  EL 

browervi lie  LL 

Browerville  HS 

Clarissa   FL 

Clarissa   HS 

Eagle    Bend    EI. 

Eagle   Bend  HS 

(rey  Eagle  Hf 

Grey   T.^cle   El 

St.    KaTy's    NP 

L'-ng  Prairie   EL 

Trinity  Lutheran  NP 

I.e"i'    Prairii     ,1    SI'S 


Todd/Staples  #793 

Stapl.  s  J-SflS 

Lincoln  Model  EL 

Northside  EL 

Trav. /Browns  Valley 

#8011 

Browns  Valley  EL 

Browns  Valley  HS 

Wab./Mazeppa  yf8C9 

Marcpoa  HS 

Wab. /Wabasha  #811 

'   2 

Kellogg  EL 

St.  Felix  Nf 

WaLas^a  Middle 

Wad./Verndale  #818 

Virndale  HS 

Wad. /Wadena  #819 

St .  Anns  NP 

Wad./Sebeka  #820 

Sibika  EL 
S^beka  J-SUS 

'•3.-i./;ei'-'--i  |:i 

Mcnahg.1  EL 

Me^ahea  HS 

Was. /New  Richland  #r 

:  /   2 

tart  land  EL 

Wil. /Breckenridge  ''! 

,►   2 

St.  Marys  NP 

Breckenridge  EL 

Win./L.!wiston  #857 

Lewi  St on  EL 

Al-.ura  EL 

Win. /Winona  #861 

Cathedral  YV 

Wr. /Howard  Lake  #8.-:') 

St.  Janej.  Lutlieran  \'\ 

V.'r./h:onticello  /•8f<2 

Monticello  J-SIIS 

Y.-w./Canby  #891 

St.  Leo  NP 

St .  Peter  NP 

Canby  J-SHS 

Canhy  EL 

Y,M./Clarkfieltt  #K92 

H.A   Hagz  SL 

I'lJJIJJIfil 


!  List   of  Scho«5ls   Ueternilned   to  have   High   Concentrations  of  Students   from  i.o«-Inc<)me   Fainllles 

Tot  JLatlonal   Defense  Student   Uan  and  National  Direct  Student  Loan  Cancellation  Benefits   for  the   1978-79  arid  _1979-80_ 

School  Narne__ 


School  Years 


Location 
Adums  County 


Code  ♦     School    Name 


Location 


Code 


Natchez   Municipal    .S>-n   "oh 
1     riradf^n 


1 
1 

3 
1 
1 
1 
1 
3 
1 
1 


brumfleld 
Carpenter    1 
Martin   JHS 
.Vorlh   Xatchc-^ 
Nurth^^ide 
Prince  Street 
Thomp.son   .IHS 
Ka.shinistoii 
*rst 


1-fi 

3-6 

1-2 

7-9 

10-12 

3-6 

1-2 

7-9 

4-6 

1-6 


U«inton   tciunty 

Benton  County  S«h 

1     A.shlanti 


1-31 
3  Hickory  Flat  1-li 
1    Old    Salem  l-W 


>-12 


Jol ivar  County 

Bo I ivur 


li. 


Holy  Family  (I'arochial)  1-6 


.Jolivar  Co  Dist  #1 

HS  10-1 

■iol  ivar  Co  Disl  #>! 

JHS  7-9 

Pa*.-  EL 

1-6 

lioscdale  LI. 

l-(i 

West  Bfil  ivar  KI. 

1-0 

itob  Woods  KL 

1-6 

Ar.lte  County 

Amltc  County 


Sell 

1      A.Tiite   Co   Att    Ctr 
1      Central   Att   Ctr 
^      Gloster   Att    Ctr 
1      Liberty   Att    Ctr 


AitHlji  County 

Attala  County  i-cli 

1  Ca  ni.ack 

1  Ithel 

1  Cireenloe 

1  Long  Creek 

1  Mc Adams 

1  Zama 


Kosciusko   Sep  Soh 

1  Ko-c-  i  usko 
1  Kosciu.sko 
1       Kosclu.sko 


Lo»er  EL 
Mdl    EL 
Cprer  tl. 


1-12 
1-12 
1-12 
1-12 


1-8 

7-12 

1-6 

1-7 

8-12 

1-8  »• 


1-2 

3-4 

5-6 


Bolivar  Co  Cons  Oist  - 

1  ;jiire!.t 


(ir 


bol  ivar  CX> 


Cons   Uist    rj 
1.  iSroad  Stre<  t 
1    broc  ks  El. 


1  K;iell>v    r.I. 

U<>!lvar  Co  Con.s   Mst    ;M 

3  Uell    tl 

3  Cypre.ss   Park   F.L 

3  East   Side   US 

1  Last  wood  JHS 

3  Green   JJIS 

3  MeriRold   EL 

3  .sailor  EI. 

3  Parks   EL 

3  pr;...rr.aa    r.I. 


1-12 


7-12 

1-8 

1-6 


1-6 

1-6 

9-12 

7-8 

7-9 

1-6 

1-6 

1-6 

1-6 


«  ,r^^   I  -  g.hnnla  designated  for  both  National  Uefenae  and  National  Direct  Student  Loan  caticellation  befe 
Coda  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  onlj; 
Cod*  3  -  Schools  designated  for  Natlon-1  Direct  Student  Loan  cancellation  benefits  onlj; 


fits 
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HISjIJoIlPl 


Llat  of  Schools  Petpmilned  to  have  High  Concentratlonn  of  Students  from  Um- Income  Fanllle*  - 
For  Sattoni 1  Defense  Student  l^an  and  National  Direct  Student  Loan  Cancellation  Beneflf  for  the  1978-79  «nd  1979-60  School  Years 

Code  *  School 


Location 


Code  *  School  Kaoe 


•^'Jiv.ip  Co.    (cont'd) 

Bolivar   Co   Cons   Uist    ff.'i 

1     actvans   EL 
1     Shaw  as 

ilolivar   Co   Ci>n.s    Uist    *>j 

1      J.    F.    Konaody   US 
1     I,   T.    Mont  Boiw^ry   EL 


1-6 
7-12 


7-i: 
1-6 


1     St.    i;ibri*>l    (Parofhial  )  l-t» 


•  'altiuun   County 

Calhoun   Counry   Si  ii 

1     iJruc  e 


:j     taJhouir  Ci  ty 
1     V;<iJaiiKin 


0>irrt)ll    Oo:rit.y 

-  rrol  1    .:o-^-. 

••7 

jcn 

3 

J  .    Z.    C»  ij  r  tf 

' 

3 

M.i  rsha  I  I 

-"    ■ 

1 

North   Vaid<-n 

• 

3 

Vaid«-ii 

<hifkU!«aw    County 

ChirhaNa* 

County   ii    h 

' 

1 

lloulka 

1 

V.HjdluniJ 

Houswin    St> 

P 

S(h 

1-12 
1-12 
1-12 


V-12 
1-6 
1-6 
7-12 


3 
3 
3 

Okciiona   S»-p   Srn 

3 
3 


Houston  Kl. 
Houston  HS 
Hoaisioii    JUS 


•  •holona    EL 
Okolona   ILS 


«'ho<  taw   County 

Chixta*    County   Si  h 

1  A-k.r-ian   Kl. 

3  A.  k.i-i.a!)    IIS 

1  h  r    a'  li    •  aii.|i 

3  .v.ir    li.S 


«  laib«>riio    County 

CI  ai  horn»" 
C 


Countv    S>  b 

1 
1 
1 


AduiNon   EL 
Port    f'.ibson   US 
hi.'hardsou    tL 


1-6 
7-1.? 
1-8 
1-12 


4-9 

10-12 

1-3 


•  l.irki-   louiity 

Quitman   tons  S<-h 

1 
3 

•  lay    ( ouniy 

«  lav  County  Soh 

1 
1 


i^uitman  Cons  Disl  HS  9-12 
•^dJlmr.n  Cons  Di>.i  JHS  6-8 


*»-ist  CJay  (o  Kl. 
■•^Ht  Clay  Co  HS 


*<'>i  Point  Sep  Srb 

3 
3 
3 
3 
3 
•.) 

(.•a!nra  (o-.ioty 

Coahoi'iu  fount  y  S«  h 

1 

1 
1 
1 

1 

1 


C»-ntr..  1    1  L. 
tunx   :bid<?   Kl. 
Fifth  Strt-et    JH.-- 
South  Sj.|.'   ti. 
*fst    Ptiinl    HS 
li">it    Md.'    KJ. 


Coah«m:a  Co   US 
Dublin    hh 
Friars    Point    EL 
Jone.-.lown   At  I    Ct  r 
Jcn^-st  o-*n    EL 
Lula    KL 


1-6 
7-12 


»>-7 

1 

«-10 

3-5 

10-12 

2 


!»-12 

1-8 

1-H 

l-'l 

j-8 
1-8 


Location 

Coahona  CO   (cont'd) 

Coahona  Cu   Scb     1 

1 

1 


MItiSISSIPPI 

List  of  School.  Determined  to  have  High  Concentration,  of  Student,  fro-  jf-Jj^f^/^yj".  ..  ...  ^ears 

For  national   Defenae  Student   Loan  an.. '   -,....  .^.■d,nt  l^n  Cancellarlon  Benefit^or  the   l978-79^nd_l979-80  School 

Location Code  *     Schoon^T  Location Code  *     School  Wane    .^ 


Lyon   EL 
Roundaway   EL 
Sht^rard  EL 


Clarkbdale  Sop  Sch 

1  Clarksda)*'  HS 

1  Clarksdal'-  JUS 

1  Hall   EL 

1  Heidelberi;  EL 

1  Klrkpatrii'k   EL 

1  Oakhurst    EL 

1  Oliver  EL 

1  RJvcrton   EL 

1  Rlvfrton    Intt-rnn-d 

1  B«»ker  T.    *ai-hin»!'"n- KL 

1-- 

Coahoflia  Co  AKrl<-ul tural   HlKii   S.h 
1  (  oahoii:a    AllS 

Copjnh  County 

Lopian   (  ounty   Si-ii 

1  crystal    S»^>rin.,-s  ^^^'Jfj.jj 

1    Crystal  SprinKS  JHS  1-9 
3    V.'saon  EL  1-8 

Ha^l«•hurs>t  b«*p  ^<■h 


Grenada  County 

Grenada  Sep  Scb 
1 
3 
1 
1 
1 
1 

Harrison  County 

Blloxi  Sep  Sch 
3 
3 
1 
3 
3 
1 

Hinds  County 

Hinds  County  Sch 
3 
1 
1 
3 


Carrie  Dotson  EL 
Grenada  HS 
Lizzie  Horn  EL 
Jones  Road  JHS 
Tie  Plant  EL 
Willla  Wilson  EL 


Central  EL 
Gorenflo  EL 
Howard  II  EL 
Lopez  EL 
Popps  Ferry  EL 
West  End  EL 


Bolton  Alt  Ctrl-9 
Edwards  Att  Ctr  1-9 
Uixon  EL 
Utica  HS 


JASltR  CO  (cont'd) 

West   Jasper  Cons   Sch 

1  Bay   Springs   EL 

3 
^—  •  1 


Bay  Springs  HS 
Stringer  1-12 


Jefferson  County 

Jefferson  County  Sch 


1  Jefferson  Co  EL 
1  Jefferson  Co  HS 
1    Jefferson  Co  JHS 


Jefferson  Davis  County 

Jefferson  Davis  County  Sch 


1 
1 
1 
1 
1 
1 


Bassfield  EL 
Bassfield  HS 
Prentiss  EL 
Prentiss  HS 
Prentiss  JHS 
Prentiss  Mdl 


1-12 

1 

1-12 

1-D 

9-12 

6-8 

t  o\  iii;;t  on 

1-6 

7-12 

County 


Ha^l»'hursl    HS  10-12 

North  Hazl"hur^i    Att    Ctr 

South  U  ./.l-^hwr-;!  \t  t  <ir 


Mississippi  Dept  of  Youth  Services 

1    Williams  Att  Ctr  1-12 

Hinds  Co  Agricultural  High  Sch 


."arrish   JhS 


l.») 


7-9 


Covlni;ton   C-iunty   Sen 


1 

Co  11  ins 

1-12 

1 

Hop«'»t-l  1 

1-6 

1 

M«uiot    01  IV" 

1-12 

ll.Soto   t 

ounty                     1 

St-minar' 

1-12 

UfSoto   (ounty    S. 

,h 

3 

H»'rnand'     Kl- 

1-4 

3 

H.rnand.     Mdl 

3-8 

3 

01  ivo  Bran<'h   Kl 

1-4 

:i 

Olive  Branch   'Jdl 

1  5-8 

3 

Halls    KL 

1-6 

Forrest 

Cout'Ty 

yorr-Pt   Coanty 

Sch 

I 

C»'(itral    horrt'st 

EL 

3 

Dixi.>   EL 

3 

South   Forr»>.st   1- 

e 

\ 

Earl    Travlllion 

S-8 

Hat  f  )"Kbur>;   S.'p 

S.h 

1 

«arv    B<  ttiuni'   KL 

3 

LlllU-   Burn>ry   JHS 

1 

Davis   EL 

1 

Katon   LI 

1 

Eurtka   EL 

1 

Hawk  in,   JHS 

1 

W.    H.    Jones   EL 

1 

Orac»»   Love   EL 

3 

Rowan   U^ 

3 

Tharn-s  JHS 

m~^~ 

1 

Walthal)    XL 

Frank  1  >n    ( <.>ant  v 

Frank  )  in   TjDunty   Sth 

1  Frank  lir.    IK 

(.r»>«n«'   County 

Gr««r)«'   County    Si  h 

3  State    Lin.'  1-12 


*  Code    I   •   Schools  <lt:signat<'d    for   >>v>th   >Jai  ional    Defense   jnJ  N«tion.il    Dirg.-  r   Student    Loan  cancellation  befefits 
Code   i  -  Schools   deKlgnatcfJ    ft^r   Naclimal  £eftns«   Stiid--nc    U>an   cancellation  benefits  only 
Code   3   -  Schools   d^slgmtted   for  Natlmuil    DtrtM t    Sliident    Umn  caiHellai  ton   bonrflts  owly 


Jackson  Sep  Sch 
1 
3 
3 
3 
3 
1 

Holmes   County 

Holmes  County  Sch 
1 
1 
1 
1 
1 
1 


Hinds   Co   AHS 


Brown   EL 

French   EL 

Green   EL 

Rowan    JHS 

Van   Winkle  EL 

West   Side   Att   Ctr   1-9 


Duiant    Att    Ctr   1-12 
Goodtr.an-Pickens  EL 
Lexington   Att   Ctr  5-12 
Lexington   EL 
liileston    EL 
Tchula   Att   Ctr  1-12 


'Jones  County 

Jones  County  Sch 
1 
3 
3 
1 
1 
1 

Laurel  Sep  Sch 
1 
1 
1 
.  1 
3 

Kemper   County 
^  Kemper  County  Sch 

1 
•   3 


Glade  EL 
Moselle  EL 
My rick  EL 
Pendorff  EL 
Sandersville  EL 
Sosc)  EL 


Nora  Davis  EL 
Maddox  JHS 
Oak  Park  EL 
Sandy  Gavin  EL 
Wat kins  HS 


East  Kemper  EL 
East  Kemper  HS 
West  Kemper  EL 
West  Kemper  US 


<>-12 


5-12 


Lafayette  County 

Lafayette  County  Sch 

1     Lafayette  Sch  1-12 


Durant  Sep  Sch 

1    Durant  Municipal  Sch  1-12 

Humphreys  County 

Humphreys  County  Sch 

1     Humphreys  Co  Sch  1-12 

ItHwamba  County 

Itawamba  County  Sch 

_       3  Dorsey  EL 

3  Fairview  JUS  l-«» 

3  Tremont  1-12 

Jackson  County 

Moss  Point  Sep  Sch 

3  Kreoie  EL 

1  Magnolia  JHS 

1  Ed  Mayo  JHS 

1  East  Park  EL 

3  West  EL 

Jasp<-r  County 

East  Jasper  Cons  Stli 

,  1    Heidelberg  HS 

1     South  Side  EL 


Lamar  County 

Lamar  County  Sch 
1 
3 
3. 


BaxterviUf  All  Ctr  1-8 
Purvis  Att  Ctr  1-12 
Sumrall  Att  Ctr  1-12 


Lumb«rlon  Line  Cc>ns  Sch 

1  Lumbcrton   HS 

1  Tenth    Ave   EL 


Lauderdale  County 

Meridian   Sep  Scb 
3 
3 
3 


Mt.    Barton   EL 
West    End  KL 
Withrrspoon    EL 


Lawrence  County 

Lawrence   County   Sch 


1  McCul lough   JHS 

1  Monticello  EL 

1  Monticello   HS 

1  New  Hebron   Sch   1-12 

1  Silver  Creek   JHS 

1  Topeka-Tilton   Sch    1-12 

1  Beulah  Williams  EL 


*  r.«d«   1   .   s..h«oU  dealpnated   for  both  Hatlonal   Defense  and  national   Dllfe££  Student   Loan  cancellation  bcfefits 
Code  2   -  Schools   designated   for  National  Defenae  Student  Loan  cancellation  benefits  onlj; 
Code   3  -  Schools   designated   for  National   Direct  Student  l«an  cancellation  benefits  OJ1I2 
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List  of  Schools   Detexvlnrd   to  have  High  Concentrations  of  Students   fro*  Low-Incoae  Pamllles 
For  national   Defense  Student  loan  and  National   Direct   Student   Loan  Cancellation  Benefits   for   the   1978-79  and   1979-80  School  Tears 


Location 

l.eak«>   County 

Loake  County  Sch 
1 
1 
^  1 
1 
1 


Code  *     School   Kaac 


Location 


Code  *     School  N««K 


Carth.it;.?  Alt  Cli  1-12 
Edinburt  Att  Clr  1-12 
L«'na  EL 

South   LeriA*^   Att    Clr    ]-12 
Thomasiovtn   Att   Clr    1-12 


Marlon  CO  (cont'd) 

Mississippi   Dept   of  Youth   Services 

1  East   Columbia    (Correctional) 


List   of  Schools  Determined  to  have  High  Cor.centratlons  of  Students   froB  Low-Income  Faollles 
For  National  Defense  Student  Loan  and  Hatlonal  Direct  Student  Loan  Cancellation  Benefits   for  the   1976-79  and  1979-80  School  Years, 
location  Code  *     School  Name Location Code  *     School  Name 1 


I  •'»>   County 

Lee  County 


Columbia   Sep  Sob 
1 
1 
1 
1 


Columbia   EL 
Co  1  umb  i  a   HS 
Columbia   Primary 
Jefferson   'Id! 


Oktibbeha  County 

Oktibbeha  CO  Sch   (cont'd) 

1  Haben  HS 

1  Moor  HS     (1-12) 

1  Sturgis  HS  (1-12) 


Scott   County 

Scott   County 


Sch 
1 
1 

1 
3 


Gunlown  JHS(l-9) 
Plantersvil].'  JHS  (J- 
Shannon  S<-h  1-12 
Verona  JHS  (1-9)   ■ 


9) 


I  lore   (ounty 

l«More  County   Sch 

1  Sam  Balkin   ELd-**) 


1 
1 
1 
1 
1 
1 
1 
1 
1 


Amanda    Eli!:y   IIS 

T.    Y.    H.Tnln„   LI.Jl-9) 

Ledorf   Couniifc  HS  (1-J2)' 

L.    S.    Rogerh    EL 

R.    B.    Schlat<>r  EL  (l-fl) 

Rlslnt;   Sun    EL  (1-8) 

Sunnysid.    EL  (i-e) 

Wilk.'s   EL  (]-9) 

St.    Frun.  is    (Paroihial)    1 


-H 


Lini  oln  County 

Lincoln  County  Sch 

1  Boiiu.-  Chitlo  l-\..9-]2 

1  tntcrpnt,'-  1-5  9-12 

1  E\a  Bams  7-8* 

1  Loyd  Star  1-6,9-12 

1  *«.st  Lln..>]B  1-^,9-12 


Marshall  County 

Marshall  County  Sob 

1  Byhalia  HS 

1  Galena  JHS  (1-9) 

1  Henry  JHS  (1-9) 

1  Potts  Camp  EL-HS 

1  Mary  Reed  EL 

1  Sand  Flat  EL-HS 

1  Slayden  JHS 

1  C.A.D.E.T.  EL-JHS(Privalo)  1-8 

H«)Ily  Springs  Sep  Sch  ^ 

1  Holly  Springs  HS 

1  Holly  Spring's  IntentK^d 

1  Holly  SprinsH  Primary 

•ioiiro)'  Touniy 

Uonrot>  County  Sch 

3  Becker  1-8 

3 

3 

3 


Starkville  Sep  Sch 
3 
3 
3 
3 
3 


Emerson  EL 
Henderson  JHS 
Starkville  Mdl 
Sudduth  EL 
Ward  EL 


Sch 

1 

1 

1 

1 

3 


Forest  Sep  Sch 
1 
1 
1 


Lake  1-12 
Morton  i:rl2 
North  Scott  1-9 
Scott  Central  1-12 
Sebastopol  1-12 


Forest  EL 
Forest  HS 
Fx>resl  Mdl  (Hawkins) 


Panola  County 

North  Pancjla  Cons  Sch 


Sharkey 


1 

Como  EL 

1 

East  Crenshaw  EL 

1 

West  Crenshaw  EL 

1 

Green  Hill  EL 

1 

North  Panola  HS 

1 

Sardis  EL 

Panola  Cons 

Sch 

1 

Batesville  EL 

1 

Batesville  JHS 

1 

Pope  EL-JUS 

1 

South  Panola  HS 

County 

AntJiii  I  la 


Line  Cons  Sch 
1     Henry 
1     North 


Weathers  HS 
Sharkey  EL 


Sharkty 


-Issuquenu 
1 
1 


Line  Cons  Sch 
Ht.lllng  Fork  EL 
Rolling  Fork  HS  (6-12) 


Gr»'en*ood  SpriU(;sl-8 
Hamilton  1-12 
Knulbvill.'  1-12 


South 


Pearl  Hiver  County 

Poplarville  Sep  Sch 

1     Buck  Branch  EL 

1     Poplarville  Lower  EL 

1    Poplarville  Upper  EL 


I- 


.<i.. 


County 

Lowodus   County  Sch 

1  CrawJord  JUB  (1-6) 

1  Mf)t  Uy    US   (^-1.2) 

1  Plum  Grove   JHS  (1-8) 

1  ll<-st    I  o»-nd*»;    Kl, 


Aberd<-en  S>>p  Scb 
1 
1 
1 
1 
1 
1 


Abnrd«'«'n    EL 
Abt'rdetn   US 
Aberdeen   Udl 
Prairie    7 
Shivers   jaS 
Tine   Street    W. 


Perry   County 

Perrv   (kjurity   Sch 
i  1 

1 
1 


Simpson  County 

Simpson  County  Sch 
1 
3 
3 
1 
1 

Smith  County 

Sn.itli  County  Sch 

1     Mize  1-12 
1     Raltigb  1 


Harrisvil le  1-6 
Magee  \-li 
Mendenhall  1-12 
Pinola  l-fi 
West  I'nion  7-12 


•12 


1-12 


Beaumont  HS  (1-12) 
New  Augusta  HS  (1-12) 
Runnelstown  HS  (i_i2) 


Stone  County 

Stone   C<iunt> 


Coliimbus    S»^p 


S<  b  « 

I  Brandon   KL 

3  Coleman   El. 

3  Fairvi.'w   EL 

3  Franklin    A< ad    1-h 

3  Hugh.-s   EL 

1  Hunt   JHS 

3  Mitchell    EL 

3  SaK-   EL 

3  StokfS-H.-ard   EL 

1  Union    A.  ad    l-f> 


Mont  i-iifw-ry   Cf>anty 

*intgomery  County  S.  b 

1  Du..k    Hi  1  1    EL 

1  Du>k   Hill    HS 

1  Kilmichael    EL 

1  Kilmlcha>>l    HS 


■inona   Sep  Sch 
1 


Winuna  EL 


MaiJisiirj  (ounty 

Madison  County 
3 
1 
1 
1 
3 
3 
1 

<  an  ton  Sep  Sch 
3 
3 
1 


Scb 


N«»ti)ij  County 

N.'wton  County  Sch 

1     Harris  Mdl 
1 


<Yy8) 


Lutfi«-r  Bran.-i.iD  EL 

Flora  EL  (1-8) 

East  Flora  HS  (J-12) 

Wlma  Jackson  HS  (1-12) 

Madison-Ridg.land  HS 

Ridge  land  EL 

Rosa  Soott  JHS  (4-8) 


Canton  EL 
MoNeal  EL 
Nichols  KL 


N<-wtf>n   Sep  Sch 
3 

Union  Sep  Sch 


Hickory  Alt  Clr  1-4.9-12 
Newton  Publi.^  Sch  1-12 
Union  Publ n  Si  h  1-12 


Pike  County  I 

North  Pike  Cons  Sch             ' 

3  North  Pike  EL 

3  North  Pike  HS 

3  North  ^ike  Mdl 

South  Pike  Cons  Sch 

1  Fornwood  EL 

1  Eva  Gordon  EL 

1  Magnolia  EL 

1  Osyka  EL 

1  Progress  EL 

1  South  Pike  HS 

1  South  Pik<-  JHS 

Pontotoc  County 

Pontotoc  C<'unty  Sch 

3  South  Pontotoc  Att  Clr  1- 


Sunflower  County 

Sunt lowtT  p 


unty 
1 
1 
1 
1 
1 
1 
I 


Pt-rkinstoi  EL 
Stone  Co  .'^L 
Stone  Co  HS 
Stone  Co  JHS 


Sch 
Blaine  1-8 
East  Sunflower  1- 
Inverness  1-8 
Moorht.ad  EL 

Ruleville  Central  1-6,  10- 
Ruleville  JHS 
Moor!;i-ad  6-R 


-8 


12 


12 


liar  ion    (  ounty 

Marion   County   Sch 

1  Irnprov*-  l-t> 

1  East    Marion  1-12 

1  We.xt    Marion  1-12 


Noxub«>t'   County 

Noxube«»  County   Sch 

1  No.xjbf'e   Co   EL 

1  Noxub<>e  Co   HS     (1-12) 

1  Noxub«-e   C<i   JHS 

1  Rewd   EL 

1  WilS4in    EL 

Oklibb^'ha    County 

Oktibbeha  County  Sch 

1  Alexander   HS  (1-12) 

1  Mab<>n   EL 


Quitman  County 

(Juitman  County 
1 
1 
1 
1 
1 
1 
1 
1 


Sch 


Crowder  JHS  (1-9) 
Falcon  JHS  (1-9) 
Lucbert  JHS  (i-g^ 
Murks  JHS  (1-9) 
'Juit!..an  Co  ilS 
Sledge  JHS  (1-9) 
Southslde  JHS  (l-q) 
Westsicie  JHS  (1-9) 


Drt.n   S(  p  Sch 

3 

Indianula   Sep   S< 
3 
3 

:« 

'A 

TrtI  1  ahatchi«-   County 

East  Tallahutchi 
1 
1 
1 
1 


I>rew 

A.     W 


EL 
James    EL 


Carver  EL 
Carver  Mdl 
Gentry  HS 
Indianola  JHS 


Rankin  County 


1    Piney  Woods  Sch  (Private)  1-12 


\ 

West    TuUahatchif 
1 
1 
1 
1 


Cons   Sch 
riiiir  U-ston 
Charleston 
Charleston 
Tippo   EL 


EL 
HS 
JHS   ''-« 


Cons   Sch 
Black  Bayou   EL 
Hopson   Bayou  EL 
Ji.hnson   EL 
Su.T.Mor  EL 


Code   1   -   Schools  designated    for   both  Ndtlon^l    Defense   and  National    Dlruvt   StuJent  Loan  cancellation  benefits* 
Code   2   -   Schools   designated    tor  Ndllonal   Det«in-«o   Stud<:nt    U>-n  cancellation  benefits   only 
Code   3  -  Schools   designated    for   Natlnnal    Direct    Stutient    Loan   cancel  lat  Ion   benefits  only 


*  r^At.   1    -   SchoQla   deslitnatbd    for   both   National   Defense   and  K.^tional    Direct   Student   Loan  cancel  laklon  benefits 
Code  2   -  Schools   designated    for   National    Defense   Student    Loan  cancellalicn  l«enefits   onljr 
(k>de   3   -  Schools   designated   for  National   Direct   Student   Loan   cancellation  benefits  onlir 
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NOTICfS 


nissi:.siyfi 


Llat  of  School*  Deteralned  to  have  High  Concentratlonj  of  Student*   froa  Low-IncoiM  rimlUe* 
For  national  Defeme  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefit*   for  tfa«   1978-79  and  1979-80  Schoot  Jmm 
Location Code  *     School  Naae Location Code  *     School 


Tallahatchie  County 

W«*t  Tallahatchie  Con*  Sch   (cont'd) 

1  Webb-Swan   Lake  EL 

1 

1 
1 


Waahtngton  County 

Creenvllle  Sep  Sch  (cont'd) 


Vest  District  EL 
Veat  District  JHS 
Weiit  Tallahatchie 


HS 


Tate  County 

Tate  County  Sch 
1 
1 
1 
1 
1 

Senatobla  Sep  Sch 
3 
Tippah  County 

North  Tippah  Cons 
1 
1 
1 

TishumlnKO  Count;' 

Tishomiugo  County 
3 
1 
1 


3  Solomon  JHS 

1  Stern  EL 

1  Trigg  EL 

1  «ebb  EL 

1  Veddington  EL 

1  Weston  HS 


Coldwater  Alt  Ctr  7-12 
Independence  Att  Ctr  7-12 
East  Tate  EL 
Strayhurn  Att  Ctr  1-8 
Tate  Co  EL 


St>natobia  EL 


Uollanda^e  Cons  Sch 


Sch 

ChalytH'ale  1-8 
Falkner  1-12 
'talnut   1-12 


Scb 

Bolmont  1-12 
Burnsville  1-12 
Tishomingo  1-12 


Tunica  County 

Tunica  County  Scb 

1    Duntl>io  1-9 

1    Rosa  Fort  l-6.«>-i2 

1    Tunica  JHS 


1 
1 

Leland  Cons  Sch 
1 
1 

Western  Line  Cons 
1 
1 

1 

Wayne  County 

Wayne  County  Scb 
1 

1  1 

1 
1 
1 
1 


Chambers   Att   Ctr    1-9 
Sinmons   Att    Ctr    1-12 


Dean  1-3.9-12 
Lincoln  4-8 

Sch 

Clen  AUho  1-12 
O'Bannon  1-12 
Riversid'"  1-12 


Beat  Four  1-12 
Buckatanna  1-12 
Clara  1--2 
Waynesboio  EL 
Waynesboro  HS 
Waynesboro  JHS 


Union  County       * 

L'nlon  County 


Sch 

1 

1 

1  I 

l' 


Last    I'nion    Att    Ctr  1-12 
Ingomar   Att   Ctr  1-12 
Myrtle   Att   Ctr  1-12 
W«»st    l'nlon   Att    Ctr  1-12 


New   Albany   Sep  Sch 

3  Ford  tl. 

3  ilutti^-  ThoiTipson   EL 

■ultball    County 

Walthall   County   Sch 

1  DcNtCT    1-12 

1  Salem  1-12 

I  Tylertown   EL 

1  Tylertown   HS 

*arrcn    County 

,^  Warren  County  Sch 

1  Cedar.s   EL 

1  Kini;s   EL 

1  Rf-dwood  EL 

Vicksiburg  Sep  Sch 

3  Grove  Street   EL 

3  Virksb«rK   lid  I 


*a>ihint.t<>n   County 

tfreenville  Sep  Sch 


Wrbbter  County 

Webster  Couaty   Sch 

3  Cumb'^rland    1-12 

3  Eupora    1-12 

•ilkinRon   County 

Wilkinfton   County  Scb 

3  Finch   Att    Ctr    1-6 

3  Wilkinson   Co  HS 

3  iCiUiatr.  Winans   Att   Ctr    7-12 


Winston  County 

Louisville  Sep  Sch 
1 
1 
1 
1 
1 


Louisvil le  EL 
Louisvill ?  HS 
Louisvlll?  Udl 
Nanih  Waiya  1-12 
Noxapatrr  1-12 


Valobusha  County 

toffeeville  Cons  Sch 

1  .  Cof feeville  EL 

1  Cofleevllle  HS 

1  Oakland  EL 

Water  Valley  Cons  Sch 

1  Water  Valley  EL 

3  Water  Valley  HS 


Yazoo  County 

Yazoo  County  Scb 
3 


Llnwood  1-8 


Akin  EL 

Bass  JHS 

Boyd  EL 

Coloman  JHS 

Darl ing  EL 

Fulwiler  EL 

Garrett-Hall  EL 

Greenville  HS 

McBrld.-  EL 

Mannln;:  EL 

Holly  Bluff  Line  Cons  Scb-v 

3    Holly  Blutr-  1-12 


Yazoo  City  Sep  Sch 
1 
1 
1 
1 
1 


Annie  Ellis  EL 
Webster  Street 
'.j.Hfolk  EL 
Yazoo  City  HS 
Ya.'.Kj  Cltv  JHS 


EL 


*  Code  1  -  School*  deklgnated  for  both  National  Pet 
Code  2  -  Schools  JenlgnaCcd  for  Kjtioiut  De f «nae 
Code  3  -  Schools  designated  for  National  Direct  S 


enac  and  National  Direct  Student  Loan  cancellation  benefit* 
Student  Loan  cancellation  benefit*  only 
tudent  IxMin  ranrellatlon  benefits  only 


NOTICES 

MISSOURI 


14375 


List  of  School*  Detenslned  to  have  High  Concentr.tlon*  of  Student*  fron  »f -J"^f*/""J"*"  „  ...   Year* 
For  National  Defense  si'dent  Loan  and  National  Direct  Sf.d.nt  l^an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Year. 
Code  *  School  Name     . 


Location 


ADAIR  COUNTY 

Adair  County  R-I  (Novlnger) 


ANDREW  COUNTY 

1 
1 

Novlnger  K-6 
Novlnger  7-9 

Savannah  R- 

III 

AUDRAIN  COUNTY 

1 

Amazonia  K-6 

Mexico  59 

BARRY  COUNTY 

2 
2 

Mexico  6-8 
Mexico  9-12 

Monett  R-I 

Shell  Knob 

78 

2 

Monett  K-6 

Southwest  R 

-V 

'   1 
(Washburn 

Shell  Knob  K-8 

) 

1 
1 

Southwest  K-6 
Southwest  7-12 

BARTON  COUNTY 

Golden  City  R-III 


1    Golden  City  K-7 


BATES  COUNTY 

Hudson  R-IX  (Appleton  City) 

1    Hudson  1-8 


Rich  Hill  R-IV 


1    Poplar  K-6 


BENTON  COUNTY 

Benton  County  R-X  (Warsaw) 

1  Benton  County  R-X  K-8 
Cole  Camp  R-I 

2  Cole  Canp  K-8 
BOLLINGER  COUNTY 

Meadow  Heights  R-'I  (Patton) 

1    Meadow  Heights  7-8 
1    Meadow  Heights  9-12 
1    Patton  K-2 
1    Sedgewickvillc  3-6 
Woo<4land  R-IV  (Lutesville) 

1    Lutesville  3-6 


Zalma  R-V 

, 

1 

Zalma  K-6 

1 

Za1tr,a  7-12 

BUCHANAN  COUNTY 

■ » 

St.  Joseph 

1 

Blair  K-6 

1 

Buchanan  County  Boys'  Home 

1 

Edison  K-6 

2 

Central  9-12 

1 

Everett  K-6 

1 

Horace  Mann  7-8 

2 

Hosea  K-6 

1 

Humboldt  K-6 

2 

Lafayette  9-12 

1 

Lake  Contrary  K-6 

1 

Neely  K-6 

1 

Noyes  K-6 

1 

Noyes  Hone  for  Children 

2 

Robidoux  7-8 

1 

Webster  K-6 

BUTLER  COUNTY 

Missouri  Division  of  Youth  Services 

1    W.  E.  Sears  Youth  c'enter 


Location 

BUTTLER  00.  (Cont'd) 
Neelyvllle  R-IV 


Poplar  Bluff  R-I 


Code  *  School  Name 


Twin  Rivers  R-X  (Brose 


Central  K-6 
Coon  Island  K-6 
Hlllvlew  K-6 
Neelyvllle  7-12 

Eugene  Field  K-6 
J.  Minnie  Smith  1-6 
Mark  Twain  K-6 
Oak  Grove  K-6 
Poplar  Bluff  7-8 
Poplar  Bluff  9-12 
Wheatley  4-6 
Williamson-Kennedy  K-4 


ey) 


Fisk  K-8 
Qui  in. K-8 


CAMDEN  COUNTY 

Camderiton  R-III 

2 

Candenton  K-6 

Climax  Springs  R-IV 

1 

Climax  Spring;  9-12 

Stout! and  R-I I 

1 

Stoutland  K-6 

1 

Stoutland  7-K' 

CAPE  GIRARDEAU  COUNTY 

Cape  Girardeau  63 

1 

May  Greene  K-t 

1 

Washington  K-t 

CARROLL  COUNTY 

Hale  R-1 

1 

hale  K-8 

Norborne  R-VIII 

2 

Norborne  K-8 

Tina-Avalon  R-II  (Tina) 

1 

Tfna-Avalon  K-ti ' 

CARTER  COUNTY 

East  Carter  R-I^ (Ellsinore) 

1 

East  Carter  9-12 

1 

Ellsinore  K-6 

* 

1 

Grand  in  1-8 

Van  Buren  R-I 

I 

Fremont  Middle  6-8 

1 

Van  Buren  K-5 

CEDAR  COUNTY 

■ 

£1  Dorado  Springs  R- 

II 

2 

El  Dorado  Springs  K-6 

CriARITON  COUNTY 

Keytesville  R-III - 

1 

Ktytesv.ille  K-6 

CHRISTIAN 

. • — 

ChaOwick  R-I 

1 

Chadwick  K-8 

I  LAY  CCJNTY 

Excelsior  Springs  iO 

I 

Isley  1-5 

COLE  COUNTY 

Jefferson  City 

1 

J 


Misso'ri  Division  o*  Corrections 

nisso  ri  uivision  o   ^    Missouri  Intermediate  Reformatory 

1    Missouri  State  Prison 
1    Renz  Correctional  Center 


Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  'cav^ce  1 1 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only   \ 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


atloa  befeflts 
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NOTICES 


nssoum 


Dl'KKLIN   OU    (cont'd) 

Southland  C-9  (Ctrdwell) 


List   of  Schools   Determined   to  have   High   Coacentrations  of  Studrcits   from  Low-Income  Faailles 
For  Hattonal   Defense  Student   Loan  and  National   Direct  Student   Loan  Cancellation  Benefits   for   the    1978-79  and   1979-80  School   Yaara 

t-<>g»tion Code  *     School  Hine lx)ratlon Code  *     School 

COOPER  COUNTY 
BlacktMter  R-II 

1         Blackwater  K-8 
Coop«r  County  R-W  (Bunceton) 

1         Bunceton  K-6 

1  Bunceton  7-12 
Missouri  Division  of  Vo«.th  Services  (Boonvllle) 

'    Training  School  for  Bovs 
CRAWFORD  COUNTY  ' 

Crawford  County  R-II  (Cuba) 

2  Cuba  K-6 
Steelville  R-III 

1    Steelville  K-6 


DAOE  COUNTY 

Greenfield  R-IV 

1    Greenfield  K-7 
DALLAS  COUNTY 

Dallas  County  R-I  (Buffalo) 

1  Buffalo  7-fc 

•  0.  A.  Mallory  K-6 

1  Long  Lane  K-6 
DAVIESS  COUNTY 

Jameson  R-III 

1         Jameson  K-8 
Tri-County  R-VII   (JanesDOrt) 

1         Tri-Coonty  K-6 

DENT  cowrry 

Oent-Phelps  R-Hl  (Salm) 

1         Dent  Phelps  K-8 
Green  Forest  R-II   (Sal en) 

»  I         Greer  Forest  K-8 

North  Wood  R-IV  (Salan) 

1         North  Wood  K-8       * 
Salem  R-80 


DOUGLAS  COUNTY 

2 

Salen  K-6 

Ava  R-1 

Plalnview  R-VIII 

1 
1 
(Ava) 

Ava  K-S 

Ava  Middle  6-8 

Skyline  R-1 I 

1 

(NorM>od) 

PlainvicM  1-8 

DUNKLIN  COUNTY 

1 

Skyline  1-8 

Campbell  R-II 

Clark  ton  C-4 

CaRipbell  K-3 
Campbell  9-12 
St.  Teresa  1-8 

Hclconb  R-IIl 

Clarkton  K-6 
Clarktoo  7-12 

Kennett  39 

Holcomb  K-6 

Maiden  R-I 

Kennett  7-8 
South  1-6 

Senath  C-8 

2 

Beck^ith  K-6 
Maiden  7-8 
Maiden  9-12 
Smith  Street  1-6 

Senath  K-4 
Seoath  Middle  5-8 

1 

Southland  K-8 

1 

Southland  9-12 

FRANKLIN  COUNTY 

St.  Clair  R-XIII 

1 

Hurray  4-6 

GASCONADE  COUNTY 

- 

Bland  R-III 

1 

Bland  K-8 

GREEN  COUNTY 

Springfield  R-XII 

1 

Berry  1-6 

1 

Bissett  K-6 

2 

Bowerman  K-6 

1 

Boyd  K-6 

1 

Campbell  K.6 

2 

Central  9-12 

1 

Fairbanks  K-6 

2 

ParkvicM  9-12 

1 

Pipkin  7-8 

2 

Reed  7-8 

1 

Robberson  K-6 

1 

St.  Joseph  K-8 

1 

Shady  Dell  K-6 

1 

Springfield  Children's  Home 

I 

Study  K-6 

1 

Study  7-8 

1 

Tefft  K-6 

) 

Heaver  K-6 

. 

1 

Meller  K-6 

1 

Uilliaais  K-6 

Strafford  R-VI 

1 

Fair  Haven  Children's  Horte 

Willard  R-II 

1 

Nichols  1-6 

GRUNDY  COUNTY 

Trenton  R-Ix 

- 

2 

Bra  1  nerd  5 

HARRISON  COUNTY 

Ridgeway  R-V 

1 

Ridgeway  K-6 

1 

Rldgeway  7-12 

HENRY  COUNTY 

Clinton  124 

2 

Southeast  K-S 

Davis  R-XII 

1 

Davis  K-8 

Leesville  R-IX 

J 

Leesville  K-8 

Montrose  R-XIV 

1 

Montrose  K-8 

HICKORY  COUNTY 

Hermitage  R-IV 

1  Hermitage  K-6 
Hickory  County  R-I    (Urbana) 

1  Skyline   K-6 

1  Skyline  7-12 

1  Tunas  1-8 
Wheatland  R-II 

1  Wheatland  K-6 
weaubleau  R-III 

1  Weaubleau  K-4 


NOTICES 


MISSOURI 


14377 


List  of  school.  Detcnnined  to  have  High  Con-centration.  of  Student.  fro«  ^/^-^^'^J'lZ'.'W,,.^   .ehool  Year. 
Fo,  National  Defen.e  Student  Loan  and  N.Monal  Direct  Student  l.>an  Cancellation  "^^'^^^^Vl^^^J.  ,.^  H 

Location  Code  *  School  Wane  ^'^"^^°° ^^ 


HOLT  COUNTY 
Craig  R-III 

HOWARD  COUNTY 
Fayette  R-I II 

New  Franklin  R-I 

HOWELL  COUNTY 


Craig  K-8 
Craig  9-12 


1    Fayette  Middle  5-8 
1    New  Franklin  K-6 


Fair  View  R-XI  (West  Plains) 

1    Fair  View  K-8 

Glenwood  R-VIIl  (West  Plains) 

1  Glenwood  K-8 

Howell  Valley  R-1  (West  Plains) 

2  Howell  Valley  K-8 

Junction  Hill  C-li:  (Mest  Plains) 

1        Junction  Hill  K-8 

MounUin  View-Birch  Tree  R-lII   (Mountain  View) 
1         Birch  Tree  K-6 
1         Liberty  7-8 
1         Hountain  View  "-6 

1         Peace  Valley  1-8 

1        Richards  K-8 

1  Cartnlcal   3-4 

•  1  Central  5-6 

1  Foster  2 

2  Reese  1 
1  South  Fork  K-6 


Peace  Valley  C-2 
Richards  R-V 


West  Plains  R-VII 


Willow  Springs  R-IV 

IRON  COUNTY 

Arcadia  Valley  R-Il 

Bellevlew  R-III 


1    Ridgevlew  1-6 


2   Arcadia  Valley  K-5 


1 


Bellevlew  K-8 


Iron  County  C-4  (Vibumuw) 

1    Cherryville  1-6 

South  Iron  R-I  (Annapolis) 

1    South  Iron  K-6 
1    South  Iron  7-12 


JACKSON  COUHTy 
Center  58 

Grandvlew  C-4 

Independence  30 

Kansas  City 


JACKSON  COUNTY  (Cont.) 
Kansas  City  (Cont.) 


1    Annex  K-6 

1    Ozanam  Home  for  Boys 


2  Noland  K-6 

2  St.  Mary's  9-12 

1  Young  Ungraded 

1  Attucks  K-6 

1  Bancroft  K-6 

1  Bingham  7-8 

1  Bishop  Helmsing  K 

1  Blenheim  K-6 

1  Central  7-8 

1  Central  9-12 

1  Chick  K-6        ,  ,  t  «i 
County  Institutional  School 


JASWR  COUNTY 
Avilla  R-XIII 

Carl  Jj^nctlon  R-I 


Carthage  R-IX 


Joplln  R-VIII 


1  Critenton  Center 

1  East  Group  1  K-6 

1  East  Group  3  K-6 

1  East  7-8 

1  East  9-12 

1  Father  Benedict  Justice  K-8 

1  Faxon  K-6 

1  Franklin  K-6 

1  Garfield  K-6 

1  Genesis 

1  Gillls  Home  for  Children  Ungraded 

1  Graceland  K-6 

1  Homes  K-6 

1  King  7-8 

1  Knotts  K-6 

1  KuMpf  K-6 

1  Ladd  K-6 

1  Lincoln  7-8 

1  Lincoln  9-12 

1  Linwood  K-6 

1  Logan  K-6 

1  Longfellow  K-6 

1  Mann  K-6 

1  Meservey  K-6 

1  Nelson  K-6 

1  Nlles  Home  for  Chlldern 

1  Northeast  7-9 

1  Northeast  10-li 

1  Northeast  Group  1  K-6 

1  Northeast  Group  2  K-6 

1  Northeast  Group  3  K-6 

2  Nowlln  7-9 
1  Paseo  9-12 

1  Pershing  K-6 

1  Phillips  K-6 

1  Pinkerton  K-6 

1  Redemptorlst  K-8 
j  Richardson  K-6 

2  St.  Mary's  9-12 

1  St.  Vincent  Neighborhood  Ungraded 

1  Southeast  7-8 

1  Southeast  9-12 

2  Southwest  Group  1  K-6 
2  Southwest  9-12 

I  Troost  K-6 

1  Weeks  K-6 

1  Wheatley  K-6 

1  Willard  K.6 

1  West  9-12 

1  West  Group  1  K-6 

2  tlestport  Group  2  K-6 
1  Uestport  7-8 

1  Westport  9-12 

2  Van  Horn  10-12 

1    Van  Horn  Grbup  1  K-6 

1  Van  Horn  Group  2  K-6 

2  "  Van  Horn  Group  3  K-6 


1   Avilla  K-8 


2 
1 

2 
1 

1 
1 
1 
2 


Carl  Junction  K-6 
Big  Brothers 

Carthage  7-9 
Eugene  Field  K-6 

Columbia  1-6 
Jefferson  1-6 
McKlnley  K-6 
Memorial   9-12 


*  Code   1   -  Schoola  designated   for  both  Matiocul   Pefenae   and  Natlooil   Direct   Student   Loan  cancel latioa  benefits 
Code  2   -  Schoola  designated   for  Natloaal   Defense   Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  denignated   for  Rational   Direct   Student  Loan  i:aocellacloa  benefits  only 


,         county  Inst1tut.on^_^^^^^ _ .....  ..udeut  U>^.KclUtlon  benefit. 

t^'-\'  -!!!!^"      \Z  Sori'£it^^e;ru,an  cancellation  bene   Us  2H^ 


'BY:  ISii  SEi  £  W^m^^^^^^^^---  - 
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NOTICES 

HlsSOURI 


List  of  Schools  Dctemloed  to  have  High  ConcentrMtlons  of  Students  froa  hau-lacomt   Families 
_ror  N.ittonal  Defense  Student  Loan  and  National  Direct  Student  Losn  Cancellstlon  Benefits  for  the  1978-79  and^  1979-80  School  Years 
Location Code  *  School  Name 


-;ASiU(  Ct. 

Joplln  R.VIII    (Cont'd) 


Code  *  School  Name 


Nebb  City  R-»n 

JEFFERSON  COUNTY 
DeSoto  73 

Festus  R-VI 
Mlllstoro  R-IIl 


1  North  7-8 

2  Parkwood  9-12 

1  St.  Peter's  6-8 

2  South  7-8 

I  Washington  1-6 

1  Uest  Central  1-6 

1  Cartervllle  K-6 

1  Webster  1-6 


2  Athena  K-6 

2  Central  K-6 

2  Festus  K-7 

2  Hillsboro  K-3 


KNOX  COUNTY 

Knox  County  R-I  (Edina) 

2    Baring  1-8 
LACLEDE  COUNTY 

Cortpetnion  C-2  (Falcon) 


1 

Gasconade  C-4  (Falcon) 

1 

Lebanon  R-III 


LAwBEf;C£   COUNTY 
Aurora  R-vm 

Pierce  City  R-VI 


LINN  COUNTY 

Brookfleld  R-III 


Competition  1-8 

Gasconade  1-8 

Hi  Merest  K-6 
Lebanon  7-9 


1  Robinson  3-8 

I  Pierce  City  K-6 

1  Pierce  City  7-12 

2  Saint  Mary's  1-8 


Brookfield  1-5 


LIVINGSTON  COUNTY 

Missouri  Division  of  »outh  Services  (ChilJicothe) 

MCDONALD  COUNTY      1    Training  School  for  Girls 
McDonald  County  R-I  (Anderson) 


MA:0.S  COUNTY 

1 
1 
1 
1 
I 

Anderson  K-3 
Noel  K-8 

Pine»ille  K-4.  7-8 
Rocky  Cor^ifort  K-8 
Southwest  City  K.-8 

Bevier  C-4 

Callao  C-8 
Macon  County  R-I 
MADISON  COUNTY 

1    Bevier  7-9 

1  Callao  7-8 
(Macon) 

2  Macon  k-5 

Frederlcktown  R-1 

1 

1 

East  Madison  1-6 
Fredericktown  1-6 

Location 

MAOlSON   COLVTY 

Fretiertckcowi  K-1   (cont'd) 

2         Fredericktown  7-9 
I        Mill  Creek  1-6 
Marquand  R-VI 

I 

MARIES  COUNTY 

Maries  County  R-I  (Vienna) 

1  Vienna  K-6 

I  Vienna  7-12 

I  Visitation  1-8 
MARION  COUNTY 


Marquand  K-.6 


Hannibal  60 


1    Central  4-6 

1    Eugene  Field  K-6 


^;£RCER  COUNTY 

Nortn  Mercer  R-III  (Mercer) 

1    North  Mercer  K-7 
MILLER  COUNTY 

Iberia  R-V 

I    Iberia  K-6 

1    Iberia  7-8 

Miller  County  R-III  (Tuscumbia  K-6) 

I    Tuscumbia  K-6 
St.  Elizabeth  R-IV 

I 


MISSISSIPPI  COUNTY 
Charleston  R-I 


East  Prairie  R-I I 


MO'ilTEAj  COUNTY 
Clarksburg  C-2 

MONROE  COJNTY 
Madison  C-3 


St.  Elizabeth  K-6 


1  Charleston  K 

1  Charleston  Middle  7-8 

I  Charleston  9-12 

1  Hearnes  1-5 

1  Simpson  6 


1  A.  J.  Martin  3-6 

I  A.  L.  Webb  7-8 

1  East  Prairie  9-12 

I  R.  A.  Ocyle  K-2 


I    Clarksburg  K-8 


Madison  K-6 
Madison  7-12 


MOf.TGOKtRY  COUNTY 

Wells»111e  Middletown  R-I  (bells«11le) 
MOKM   COUNTY        '    Wellsville  3-6 

Morgan  County  R-I  (Stover) 

1    Stover  K-6 


Versailles  R-I  I 

SEW  MADRID  COUNTY 
Gideon  37 

New  Madrid  R-I 


Versailles  K-6 


I  Gideon  K-6 

I  Gideon  7-12 

1  Conran  4-6 

1  Howardville  4-8 

1  Kewanee  3-6 

1  Lilbourn  K-3 


*  Code  1  -  Schools  deslgiuited  for  hfth  National  Defense  and  N^tioniil  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  dctilgnated  for  N.itlonaI  Dc-tKnac  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  di:siKnatt;d  for  National  Direct  Student  Loan  cancellation  benefits  only 


NOTICES 

Mli^SOURI 


14379 


List  of  school.  Determined  to  have  High  Concentration.  of^Student.  from  ^-{"^-^/^^j^l'^^.^n  School  Year. 
For  Natlon.1  Defence  Student  Loan  an^  National  Direct  Sr..dont  ^■"^"-^;  '^'"^  ^^'^''X'^'^llZx   Name  ' 
Location  Code  *  Schooflb^  Location 


NfW  MADRID  ODUKTY 

New  Madrid  R-l  Icont 

d) 

Lllboom  9-12 
Main  Street  K-2 
Marston  1-6 
Matthews  K-6 
Matthews  7-12 

■..->- 

New  Madrid  7-12 

Pamta  K-6 
Parma  7-12 
Portagevllle  7-12 
Portagevllle  Central  K-3 

Risco  R-II 

Risco  K-6 
Risco  7-12 

NEWTON  COUNTY 

Neosho  R-V 

2 

Goo<kMn  K-8 

Westvlew  C-6 

1 

Westvlew  K-8 

NODAWAY  COUNTY 

Nodaway-Holt  R-VI I  (Graham) 

1   Maitland  K-4 

North  Nodaway  R-VI 


1   North  Nodaway  K-4 


OREGON  COUNTY 
Alton  R-IV 

^   Couch  R-I 

Koshkonong  R-III 

Thayer  R-II 
OSAGE  COUNTY 


1 
1 

1 
1 

1 
1 


Alton  K-6 
Alton  7-12 


Couch  K-6 
Couch  7-12 


Koshkonong  K-6 
Koshkonong  7-12 


1   Thayer  H-6 


Fatlma  R-III  (Westphalia) 

1    Argyle  K-6 


Fatlma  7-12 
Westphalia  K-6 


Linn  R-II 

OZARK  COUNTY 

Bakersfield  R-IV 


Dora  R-III  - 

Gainesville  R-V 

Lutle  R-VI 

Thomfleld  R-I 

PEMISCOTT  COUNTY 
Caruthersvllle  18 


1    Linn  K-4 


1    Bakersfield  K-6 
1   Bakersfield  7-12 


1  Dora  1-6 

1  Dora  7-12 

1  Gainesville  K-6 

1  Lutle  K-8 

1  Thomfleld  1-8 


1  Caruthersvllle  7-8 

1  Lee  Rood  6 

1  Sacred  Heart  K 

1  Southside  1-3 

1  Uestslde  1-5 


pEMisanr  county  (cont'd) 

Cooter  R-IV 

1 
1 


Delta  C-7  (Deering) 
Hayti  R-II 


Cooter  K-6 
Cooter  7-12 

Delta  K-6 
Delta  7-12 

Hayti  5-8 
Hayti  9-12 
North  3-4 
South  K-2 


North  Pemiscot  R-I  (Wardell) 

1   North  Pemiscot  6-8 
1    North  Pemiscot  9-12 
1    Ross  Central  3-5 
1   Wardell  K-2 

Pemiscot  County  R-III  (Caruthersvllle) 

1    Pemiscot  County  R-III  K-8 

South  Pemiscot  R-V  (Steele) 

1    Central  K-4 


PERRY  COUNTY 
Perryville  32 


PETTIS  COUNTY 
LaMonte  R-IV 

Sedalia  200 


PHELPS  COUNTY 
Newfourg  R-II 


East  5-6 

Steele  7-12 


Perryville  1-6 

St.  Joseph  of  Apple  Creek  1-8 

St.  Maurus  1-8 


1  Show-Me  Christian  Youth  Home 

1  Heber  Hunt  K-6 

1  Horace  Mann  K-6 

1  Jefferson  K-6 

2  Sedalia  Middle  7-3 
1  Washington  K-6 


1    Newburg  K-6 
1   Newburg  7-12 


Phelps  County  R-III  (Edgar  Springs) 

1   Phelps  County  R-III  K-8 


St.  James  R-I 

PLATTE  COUNTY 
Park  Hill  R-V 

POLK  COUNTY 
Bolivar  R-I 

Fair  Play  R-II 

Halfway  R-III 

Pleasant  Hope  R-VI 

PULASKI  COUNTY 
Crocker  R-II 

Dixon  R-I 


Boys  Town  of  Missouri 
St.  Janes  K-6 


Line  Creek  K-6 

Leonard  K-6 

Fair  Play  K-6 

Halfway  7-12 

Good  Samaritan  Boys  Ranch 

Crocker  K-7 
Dixon  Middle  5-8 


*  coo.  I  -  school.  deslpMit^  for  bgSb  H-tlonal  Defense  and  National  M^ffi  "5;;^'  jl'^^^''"^"'"**  ^'^'^' 
Cod.  2  -  School,  designated  for  Batlooal  Defeni^  Student  U«n  ""'•"•*^'«J~!|"'  ^SlX 
Code  3  -  School,  designated  for  National  Direct  Student  Loan  cancellation  benefit,  onl^ 
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NOTICES 


MlaSCURI 


For  'Tri        I    r^r  ^^^^  °^  Schools   Deter- Incd   to  have  lllfth   Concentrat  ion<:  of  Seu<i(>nt<i   frow  Uiw-Incone  Fflnlieii 

_il£_i^i_on,.j_l>g^cn3e_^>^nt_j^n   inU  Nrt  tonal  DUcct.   Student   Loan  Cancellation  Benefits    for   the   1978-79  ami   l<»79-80  School   Venre 
—ideation  Code  *     School   Uame  ~ " 


•  L'L/.SKl  U;.  (Corf  I  I 
Laquey  R-V 

WdynesviHe  R-VI 


1  Laquey  K-6 

2  East  Primary  1-3 


PjTnam  county 

Pjtnan;  County  R-I  (jnionville) 

2    Putnam  County  Middle  4-8 
I    West  Putnam  K-8 
RANDOLPH  COUNTY 

Higbee  R-VI 1 1 

1    Higbee  K-6 

Missouri  Olvision  of  Corrections  (Hoberly) 

„  ^  ,  1    Training  Center  for  Men 

Mober^y 


»t ANGLOS  COUNTY 

I 

North  Park  K-5 

Burker  R-I 11 

1 

Bunker  K-6' 

Centervil le  R-I 

1 

Bunker  7-12 

Lesterville  R-IV 

1 

Centerville  K-8 

RIPLEY  COUNTY 

I 

Lesterville  K-6 

Briar  R-IV 

1 

Lone  Star  K-8 

Doniphan  R-I 

1 

Pine  1-6 

1 

OoAiphan  K-6 

J 

Doniphan  7-9 

daX.en^O'i   R-IM 

1 

Doniphan  10-12 

Nay  lor  R-U 

1 

Gatewood  1-8 

1 

Naylor  K-6 

I 

Naylor  7-12 

ST  CHARLES  COUNTY 

St.  Charles 

2 

Hardin  7-9 

1 

McKinley  K-6 

ST.  CLAIR  COUNTY 
Appleton  City  R-I 

1    Rockville  1-8 
Lakeland  R-I 11  (DeepMater) 

I    Deepwater  K-6 


Osceola 
Roscoe 


"K 


ST.  FRANCOIS  COUNTY 
Fanriogton  R-VI  I 


1    Osceola  K-6 

I 
I    Roscoe  K-8 


i  Busiek  2  &  4 

2  Fanrington  9-12 

2  Farmington  Kiddle  6-8 

1  Presbyterian  Children's  Home  of 

2  Washington-Franklin  K-5     Hissouri 


North  County  R-I  (Bonne  Terre) 

2    Bonne  Terre  K-6 


Location 

ST.  FRANCtlS  COLIC Y 

West  County  R-IV  (Leadwood) 


Code  *  School  Nante 


STE.nGENEVIEVE  COUNTY 
Ste.  Genevieve  R-Il 

Coffman  R-V 


1    Frankclay  1-7 
•    Irondale  K-S 
1    LeadMood  K-5 


2   Ste.  Genevieve  K-6 
2        Coffman  1-8 


ST.  LOCIS  COUNTY 

Ferguson-Florissant  ft-II  (Ferguson) 
Airport  K-6 


Hazel Mood 
Normandy 


Parkway 
Pattonville 

Ri  tenour 

Riverwiew  Gardens 
University  City 

Webster  Groves 

SALINE   COJNTY 
Malta  Bend  R-V 

Marshal  1 


2 

2 

2 
2 
2 
1 
1 

1 
1 
2 


Berkeley  7-9 

Berkeley  10-12 

Caroline  K-4 

Christian  Women's  Benevolent  Assfl.  Youth 

Home  of  the  Cristian  Church 
Cool  Valley  K-b 
Cross  Keys  7-9 
Ferguson  7-9 
Florissant  7-9 
Frostfield  5-6 
Holnan  K-6 
Holy  Ghost  K-8 
McCluer  10-12 
McCluer  North  10-12 
Our  Lady  of  the  Angels  K-3 

Hazelwood  Central  9-12  • 
Marygrove 

Evangelical  Children's  Ho»te  i 

Garfield  K-6  ' 

German  St.  Vincent  Orphan  Home 

Harrison  K-6 

Lincoln  K-6 

McKinley  K-6 

Normandy  7-8    ^ 

Normandy  9-12 

Pine  Lawn  K-6 

General  Protestant  Children's  Home 

Missouri  Baptist  Children's  Home 
0' Toole  House 

Iveland  K-6 

Central  7-9 

Brittany  Middle  6-7 

Delnar-Harvard  K-5 

Nathaniel  Hiwthorne  K-5 

United  Cerebral  Palsey  Association  Ungraded 

Merclta  Hall 

Edgewood  Children's  Center  Ungraded 
Methodist  Children's  Service  of  Missouri 
Webster  Groves  9-12 


Malta  Bend  K-6 

Bueker  Midd'e  5-8 
Butterfield  Youth  Services 


^  ?       l^     \     des  gnuted   for   boll,   Natlon-I   Oefensc  ^nd  National  lUrecTi^^ld^^TrLoan  cancellation  benefits 
r^  \  '  c   L'°°  *   J^lgnated    for   National    Defen.^e   Student    I.oan  cancelUU^n  benefit,   onlv  «>«■»«£* 

Code   3  -  School,  designated   for  tJational   Direct  Student   Loan  cancellation  benefits  o^ilT 


NOTICES 


14381 


For  Hat  tonal  Bcfonge  Stydeot  Loan  gad  H«t^gn,a?  tfgft  qy^^^y  ^^J^^jTrJf^ •  -  «— -- '  " — 

l.ocation  CW*     School  "'"g __SdiiAti52- 


Code  *  School  mame 


SALlNt  COUNTY  (cont'd) 
Miami  R-I 

1    Miami  K-8, 
SCHUYLER  COUNTY 

Schuyler  County  R-I  tlancaster) 

1    Glenwood  K-6 
SCOTLAND  COUNTY 
Gorin  R-III 

1    Gorin  K-8 

1  Gorin  9-12 
Bible  Grove  R-V  (Baring) 

2  Bible  Grove  1-8 
SCOTT  COUNTY 

Chaffee  R-Il 

1  Chaffee  K-6 
Morley  R-W 

1    Morley  K-7 

1  Morley  8-12 
Scott  County  R-IV  (Benton) 

1    Kelly  K-8 


Sikeston  R-VI 


1 
1 
1 
1 
2 
2 
1 
1 


SHANNON  COUNTY 
Eminence  R-I 

Winona  R-III 

STODDARD  COUNTY 
Advance  R-IV 

Bell  City  R-II 

Bernie  R-XIII 
Bloonfleld  R-XIV 
Dexter  XI 
Richland  R-I 


STONE  COUNTY 
Hurley  R-I  * 

Reeds  Spring  R-IV 


SULLIVAN  COUNTY 

Newtown-Harris  R-IU 


Matthews  1-5 
Morehouse  1-5 
Lee  Hunter  1-5 
Sikeston  K 
Sikeston  8-9 
Sikeston  Middle  6-7 
Southeast  1-5 
Southwest  1-5 


Eminence  K-6 
Eminence  7-12 


Winona  K-7 
Winona  8-12 


1    Advance  K-6 


1  Bell  City  K-6 

1  Bell  City  7-12 

1  Bernie  K-6 

1  Bloomfleld  K-6 

1  Central  1-5 

1  Richland  7-12 

1  South  Richland  1-3 

1  West  Richland  K,  4-6 


1   Hurley  K-6 

1         Reeds  Spring  K-4 
1        Reeds  Spring  5-8 


1        Newtown-Harris  7-8 


TANEY  COLiNTY 

'     Bradleyville  R-I 

Cedar  Creek  R-Vll 

Mark  Twain  R-VI 1 1 

Taneyville  R-II 

TEXAS  COUNTY 

Licking  R-VIII 

Raymondvine  R-VIII 

Success  R-VI 

Sumnersville  R-II 

VERNON  COUNTY 
Metz  R-II 

Nevada  R-V 

Schell  City  R-I 

Sheldon  R-VIII 
Walker  R-IV 


1  Bradleyville  K-6 

1  Cedar  Creek  K-8  * 

1  Mark  Twain  1-8 

1  Taneyville  K-8 

1  Licking  K-6 

1  Raymondville  K-8 

1  Success  K-8 

1  Stfunersville  k-6 

1  Metz  K-8 

i 
\        Jefferson  1-4 

2  Nevada  Middle  5-8 

1    Schell  City  K-6 
1    Schell  City  7-12 

1    Sheldon  1-8 

1    Walker  K-6 


WASHINGTON  COUNTY 

Kingston  K-14  (Cadet) 


Potosi  R-III 


1  Bellefountaine  K-1 

1  Cruise  2-8 

2  St.  Joachim  K-8 

1  Center  4-5 

1  Evan's  Middle  6-8 

1  Mineral  Point  K-5 

1  Potosi  K-3 

2  Potosi  9-12 
1  Shirley  1-4 

Valley  R-6  (Caledonia) 

1  Belgrade  K-6 

Washington  County  R-VI I  (Richwoods) 


WAYNE  COUNTY 
Clearwater  R-I 


Greenville  R-II 


WEBSTER  COUNTY 
Fordland  R-III 

Marshfield  R-I 


1 


Richwoods  K-8 


Mill  Spring  7-8 
Patterson  1-6 
Piedmont  K-6 

Greenville  K-6 
Greenville  7-12 
Williamsvllle  K-6 


Fordland  K-7 
Marshfield  K-5 


-TTSdTT^Tchool,  deaisnated   for  both  Hat wT^fense  and  National  Mfffi^^^^^f,,^^-"""'"""  '"•"""' 
^e  2   -  school,  de.l^ted   for  S^onal  Defense  Student  U,an  """  i»;^°"j^fi["^ 
C^   3  -  Schools   dcignated   for  Hatlonal  Direct   Student  U,an  cancellation  benefit,  onl^ 
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NOTICES 


•'Ii.«URI 


list  of  Schools  DeCemlned  to  have  High  Concentrations  of  Students  from  Low-Income  Panllles 
For  national  Dcfciuse  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1976-79  and  1979-80  School  Yeara 
Location Code  *  School  Name  Location  Code  ♦  School  Naae 


IrfaaSTlift  CCUUn  Icpr.t'djl 

Niangua  R-V       I 

1    Niangua  K-6 

Missouri  Division  of  Corrections  (Fordland) 

Fordland  Honor  Camp 


ST.  LOUIS  cm  (Cent.) 
.'     St.  Louis  City  (Cont.) 


NOTICES 

MONTANA 

List  of  Schools  Deler4ned   to  have  High  Concentrations  of  Student 

For   Hatlon^l   Del.n.e  Student  Loan  and  national  Direct  St..jenU^n,JM£^iSS-ggS.efi 

Location  Code  *   >hool   Name  U,ca_tlon 


14383 


s  from  Lou-lntorae  Families 
t«  for  the  1976-79  and  1 97g::80_School  tear;. 
Code  ♦Sohool__Bame_ 


Sejmour  R-II 


UORTH  COUNTY 
Worth  County 


Seymour 
Seymour 
Seymour 


K-6 
7-8 
9-12 


R-III  (Grant  City) 


1    Worth  County  IC-8 


MRIGHT  COUNTY 
Hartville  R-II 

Manes  R-V 

Mansfield  R-IV 

Mountain  Grove  R-III 


Norwood  R-I 

ST.  LOUIS  CITY 
St.  Louis  City 


Hartville  K-8 


Manes  K-8 

Mansfield 
Mansfield 


6-8 
IC-5 


Mountain  Grove  K-6 

Mountain  Grove  7-12 

Missouri  Girls  Town  Federation 


Norwood 
Norwood 


K-6 
7-12 


Adams  K-8 

Ines  K-8 

Annie  Malone  Children's  Hoaie 

Arlington  K-8 

Ashland  &  Branch  K-8 

Baden  K-8 

Banneker  K-S 

Bates  K-8 

Beaumont  9-12 

Benton  K-8 

Bishop  Healy  K-8 

Blair  K-8 

Blow  Group  K-8 

Bryan  Hill  K-8 

Carr  Lane  K-8 

Carver  K-8 

Central  9-12 

Central  Catholic  Community  K-8 

Central  City  Lutheran  K-8 

Children's  Study  Home 

Chouteau  K-8 

Clarlc  a  Branch  K-8 

Clay  K-8 

Clinton  &  Branch  K-8 

Cole  K-8 

Colimbia  K-8 

Compton  Heights 

Cook  t  Branches 

Cupples  K-8 

DePorres  1-8 

Do2ler  K-8 

Dunbar  &  Branch 

Eliot  Group  K-8 

Emerson  K-8 

Euclid  Group  K-8         x.  ^ 

Father  Dunn's  Newsboys  Home  t  Protectorate 

Field  &  Branch  K-8 

Ford  i   Branch  K-8 

Franklin  K-8 

FrCMMit  K-8 


K-8 


K-8 


Froebel  K-8 

Garfield  K-8 

Gateway  Christian  K-12 

Grant  K-8 

Gundlack  K-8 

HMiilton  &  Branches  K-8 

Harrison  K-8 

Hempstead  &  Branch  K-8 

Henry  K-8 

Herzog  t  Branch  K-8 

Hickey  K-8 

Hodgen  K-8 

Hogan  Street  Regional  Youth  Center 

Holy  Guardian  Angels  Ungraded 

Holy  Innocents  K-8 

Howard  &  Branch  K-8 

Htjuboldt  K-8 

Jackson  K-8 

Jefferson  Group  K-8 

Jesuit  Program  for  Living  and  Learning 

John  H.  Griscom  School 

Laboure  9-12 

Laclede  K-8 

Lafayette  Group  K-8 

Langston  K-8 

Lexington  K-8 

L'Ouverture  K-8 

Lowell  K-8 

Nknn  K-8 

Mark  Twain  t  Branch  K-8 

Marquette  K-8 

McKinley  9-12 

Methodist  Children's  Services  of  Mc. 

Medium  Security  Institution 

Missouri  Hills 

Mitchell  &  Branch  K-8 

Most  Holy  Nwie  K-8 

Most  Holy  Rosary  K-8 

MuUanphy  K-8 

Northwest  9-12 

Our  Lady  of  Perpetual  Help  K-8 

Peabody  K-8 

Riddick  K-8 

Rock  Spring  K-t 

Roosevelt  9-12 

St.  Francis  Xavier  K-8 

St.  Joseph  Croatian  K-8 

St.  Joseph's  Home  for  Boys 

St.  Louis  Cathedral  K-8 

St.  Louis  Christian  Hoaw 

St.  Louis  Junior  Academy  of  SOA  1-8 

St.  Margaret  of  Scotland  JC-8 

St.  Matthew  K-8 

St.  Matthew  Lutheran  K-8 

St.  Nicholas  K-8 

Scull  In  K-8 

Shenandoah  K-8 

Shepard  K-8 

Sherman  (  Branches  K-8 

Soldan  9-12 

Stevens  K-8 

Stix  K-8 

Stowe  K-8 

S«j«er  9-12 

Trinity  Lutheran  K-8 

Turner  Group  K-8 

Vashon  9-12 

Uaring  K-8 

Uebster  K-8 

Uilliams  1  Branches  K-8 

Uyman  K-8 

YeatMn  K-8 

Zion  Lutheran  K-8 


If lease  note  that  all  elsmentary  and  secondary 
schools  in  this  State  operated  by  the  Bureau  ol 
Indian  Affairs  are  considered  to  meet  the  qual- 
ification of  a  high  concentration  of  students 
from  low-incoiBC  fanilies,  and  are.  therefore, 
not  Inilui^ed  on  this  list.) 
HF>VERHh:.M)  <  OUNTV 


nil-   H««>i  i:<«  NTV 


MlAl'.t  C')I'M< 


i;A>i*)N  I4K!NTY 


«  ARTKM   (XMIVrV 


i'.*st-^iiR  ixinrrrv 


i-wyrEAU  r<)l  !.TV 


•^irerEH  coiKTv 


OAwsoiu  on  »Jr/ 


2 
2 
2 
1 
1 
1 
2 
1 
1 
2 


2 
2 
2 
2 
1 
1 
2 
1 
2 
1 
2 
2 
1 
2 
2 
2 
1 


Lima  EltrTi-Titaiy 
Lima  High  Sc>>oo) 


Big  Bend   El«;mcritar> 

Hardin   Ele!<)i;nt.Jrv 

Hardin  Hlfth  Scho.^] 

Lodge  i^rase   Elero^ni  jr> 

Lodge  Grass  High   SchooJ 

Plenty   Coups  Hlgli   .SchooJ 

Pretty   bagle   Indian  Sihool   EK 

Pryor   EleTienta^ 

St.    Charles  Mieslor.   E]r'.-.»-ntary 

Wyola   EleTKntary 


Chinook   Elementary 
QiixMJok   High   School 
Harleii  EJeriflaiy 
Harlen  High   Si-hool 
Hays  Ele^nentaiy 
Hays-Lodge  Pole   Hi»!h  S.t.ool 
Lodge-Pole   Elementary 
St.   Paul  Mission 
Turner  Elementary 


Boyd   Elementary 
Frociberj',   Elementary 
Froinherg  High   Si-hool 
Joliet   Hifih   School 
Hed   Lodge  High   School 


UEEK   LOaCE  COl'NTY 


FALLON   COLNr< 


FERt;US   CtXINTV 


FLATHEAD  coi'rjn 


GALLATIN  CWNT* 


CLACIEB 'l-bUSTV 


*  Code   I  -  School*  dealgnated  for  both  National   Defense  and  National   Direct  Student  Loan  cancellation  benefit* 
Code  2   -  Schools  daatgnated   for  National   Defenae  Student  Loan  cancellation  beoefit*  only 
Code  3  -  Schools  designated  for  National   Direct  Student  Loan  cancellation  benefit*  only 


Carter   High   S>  houl 


Arniiagton   EJeJt«i>t-dry 

CaBoade   mgh   t^ctKxil 

CM.    Rucsell    rtiv.fi    S.  ^»>0 

Collins   Elenn-ntary 

ftnurBon   Elenentary 

Franklin   Eleir-entary 

Oreat   Falls  High   Rchoti) 

Longfellov  Elerier.tary 

MrKlnley  Ele'-ntaTy 

Our   Lady   of    Umrdts    t-.lt-.Tient  ary 

Paris  •ibsin   .)r.    !Ii.;h    *;   h.-v.il 

Roosevelt    tlv^entaiy 

St.    Joseph   Elementary 

Sunnyside   Elenentary 

Valley  View   Elerh-nt.Try 

West    Jr.    High   Srhoo] 

Whit  tier    El.-nent.iry 


Fort  Benton  High  «.-f,.>ol 


Jefferson  ElerK-ntaiy 
Pine  Hills  School 
Roosevelt  Elementary 
Sacred  Heart  E]era«'ntaTy 
Washington  Elem^mtary 


Lindsay  4  Fierce  f.1ev,ent»Ty 


"•KANJTF  COUNTY 


HILL  coosmi 


IF.FFEBSOS  COI'Nr* 


JUDITH   BASIN  rOrNTV 


LAKF  roi'rJTY 


2 
2 
2 
2 

9 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


2 
2 

2 
2 
2 
2 
1 
2 


Anaconda   Civilian  Con-^erv.a ion  (enter 
Bryan   Ele^rntary 
Lincoln  Elementary 
Washington  Eleir^ntary 


Baker    Ele'-ientary 

Fertile   Prairie   ^   Vellowslor.     Ele 


i;arfleld   El.'meniary 
Highland  Park    Eleiientary 
Lewiis   i    I  lark    Fler.entary 
Lewistown   Jr.    High   School 
St.    Leo's   Elenentary 


Batavia   Elefjentary 

Colur*ia   Falls  Jr.    HTjgl'   i>choo) 

Colunbla-Hungry   HnrJ,'  Eler..ntary 

Edgerton   El 

Elrod   Ele^.eirtary 

Kalispell   Jr.    High   Scho-^l 

Linderrian  E  er-eniary 

Martin  City   Elementary 

Mt.    Brook   Elenn'ntary 

Olnoy  EleTTieiitary 

Peterson  Eleraentary 

St.   Matthews   Eleii»>ntarv 

Trinity  Lutheran 


Ansterdam  Elenentary 
LaMotte   Elementary 


Babb   E3er»'ntary 

Browning  High   School 

Browning  Jr.   High  School 

Croff-Wren   Elementary 

East   Glarler   Park    Elirwntary 

K.   «.    Bergen  Elementary 

Hapl   Elementary 

Start   El.TiewfcflTy 

Vina  rh.iMlfi   Eler.ent.iry 


H.il]    Eltiaenrary 


Boji   Elder    Elejsi<itiary 
Box  Elder   HJV»i   School 
Devlin   Eler^ntary 
Havre   High   School 
Havre   Jr.    High   School  i- 

Lincolr.-Mcrlnley    tlt-^entar? 
Rocky   Boy   El.nvTitary  % 

St .   Judes 


Whitehall  High  s.  hool 


*iey»er  High  School 


Arlee  El«^i«.'n! Jry 

Arlee  High  S.  hool 

Charlo   Eler>entary 

Charlo  High   • vhool 

Elnic   Element -iry 

Kickint:;  Hors  •    lob  Corp  <*'nter 

Pablo   EleroeniJiry 

Honan   I'lenn^nt  ary 

Ronan  High  School 


Z     Lindsay  »  i-ierce  r.je::.eniaiy . . 1 ""    "^V.   .  T 7Z 

*  Code  1  -  School*  de.ign*tfcd  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  benefit* 
Code  2  -  School*  deeignated  for  National  Defense  Student  Loan  cancellation  benefits  o^ 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onljt 
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NOTICES 


^ol^'ANA 


NOTICES 


MOKTANA 


14385 


Ll9t   of  Schools   Determined   to  have  High  C}ncent  rat  Ions  of  Students   froa  tx>w-Incon«  Faallle* 


!!--!.  Pefen.-c_jtudcnt  Loan  and  national  Direct  Student    Loan  CancetUtlon  Benefit,   for  tht   1978-79  .nd   1979-80  School 


Locat  ion 


LAlCi:   COUr.TV    (cont.) 

2 

I 

1 


Code  *  School  llaae 


Location 


Tear* 


U.t  of  School.  Deter-lned  to  have  High  Concentration,  of  Student,  fro-  ^-{"ff^/^^i^^j.ggSchoolYejrL 

For  national  Defenae  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit,  for  the  1978-79  and  IfTi   tw  acnoo 

Location  Code  *  School  Wa»e  '--^*"-  Cod«  *  School  Name 


Location 


LflWK-i   4   CL-V-K  aXiNTV 


LIKCOLN  CWMTY 


K£.V;;!lK   CJl'^TY 


MINERAL  COi'NTY 


KISSOtLA  COUNTY 


HUSSELLSHELL  COOliXT 


PARK  COU!.T\ 


FHILLIPS  COCCTY 


PONDERA  COUNTY 


POWDKR  RIVER  COUNTY 


POWELL  COlSTY 


PRAIRIE  Crt'NTY 


RAVALLI  COUNTY 


Code  *  Sch<^  War 


YiXLOWSTONE  CO  (fcont'd) 


St.  Ignatius  EleraenAry  '^ 
Swan  River  Youth  Forest  Caap 
Upper  West  Shore  Elementary 


2  Augusta  High  Sehool 

2  Br>ant  Eleiicntary 

2  Centr.il  Elementary 

2  Helena  Hlsh  School 

2  Helena  Jr.  Hl^h  School 

2  KesKler  Eleoentary 

2  Lincoln  Elementary 

2  Lincoln  Elementary  -  Helena 

1  Mountain  View  School 

1  Trinity  Elciiientar%- 


2  Central  Coaplex 

2  Eureka  Elcneatary 

2  Troy  Elementary 

2  Troy  Hlj-h  School 


White  Sulphur  Spring.  High  School 


RICHLAND  COl'NT^ 


ROSEBUU  COt'Sri 


ROOStVELI  COI'KIY 


2  Alberton  High  School 

2  St.    Rcjjls   Elenientary 


1  Central  Fleiaentary 

2  Clinton  elementary 

2  Cotsaunlty  Covenant   Eleoencary 

1  Dlrkenson   Elementary 

1  Franklin  Elenentary 

2  Hcil^ate  Elementary 
2  Hellgato  High  School 
1  Jeffecson  Elementary 

1  Lowell  Elementary 

2  Loyola/Sacred  Heart  High  School 

2  Porta  Elementary 

3  Russell  Elementary 

2  St.  Anthony  Elementary 

1  St.  Francis  Elementary 

2  Susbcx  Elementary 

1  Whlttler  ElcT.entary 

2  Willard  Eleawntary 


SA.\T)ERS  CllUNTY 


SILVER  ROW  COUNTY 


Roundup  Elementary 


2  Arrowhead  Elementary 
2  East  Side  Elementary 
2     St.  Mary's  Elerentary 


2     Whitewater  Elementary 
2     Whitewater  High  School 


1  Heart  Butte  Elercntary 

2  Valier  Elementary 
2     Vallcr  IllRh  School 


SWEET  CRASS  COUKIY 


TOOLE  COUNTY 


VALLEY  couimr 


Powder  River  County  High  School 


1  Montana  State  Prlbon 

2  Powell  County  High  School 


YELLOWSTONE  COUNTY 


Fallon  Elementary 


2 
2 
2 
2 
2 

1 
2 
2 
I 
2 
2 


Oarhy  High  School 
Flori.-nce  Carlton  High  School 
Crantsdale  Elementary 
StevcnsvlUe  Elenentary 
Stevensvllle  High  School 
Trapper  Creek  Civilian  Conservation 

Onter 

Central  Elementary 
Falrview  Elementary 
Savage  Elementary 
Savage  High  School 
We^tside  Elementary 

Ackland  Clemen  t.'.ry 
Colstrip  High  School 
Forsyth  High  School 
Labre  Elementary 
Labre  High  School 
L.W)C  Deer  Lleaentary 


Bruckton  Elenentary 
Brockton  High  School 
Northside  Elementary 
Poplar  High  School 
Southside  Elementary 
Wolf  Point  High  School 
Wolf  Point  Jr.  High  School 


Camas  Prairie  Elementary 
Dixon  Elementary 
Noxon  Elementary 
Paradise  Elementary 
Plains  Elementary 
Plains  High  School 
Trout  Creek  Elementary 


Butte  High  School 
Central  High  School 
Lincoln  Elenentary 
Monroe  Elementary 
Worth  Central  Elementary 
Sherman  Elementary 
SuMlt  Valley  Christian 
Wefc.ter-Carfleld  Elementary 
West  Jr.  High  School 


2  Lincoln  Jr.  High  School 

1  Little  Flower  Elementary 

2  Lockwood  Jr.  High  School 
2  McKlnley  Elementary 

2  Morln  Elementary 

2  Newman  Elenentary 

2  North  Park  Elementary 


YO-LOWSTOKE  CO  (cont'd) 


1  Orchard  Elementary 

2  Ponderosa  Elementary 

2  Riverside  Jr.  High  School 

1  Trfft  Elementary 

2  Tflnlty  Lutheran  Elementary 
2  Washington  Elementary 

1  Yellowstone  Boys  Ranch 


Creycllff  Elementary 


Kevin  Elementary 
Shelby  Elementary 
Shelby  High  School 


Frazcr  Elementary 

Prazer  High  School 

Hinsdale  High  School 

Lustre  Bible  Academy  High  School 

Southstde  Elementary 


Billing.  Senior  High 
Rltterroot  Elementary 
Broadwater  Elementary 
Central  Catholic  High  School 
Christian  Center 
Fratt  Elementary 
Carfield  Elementary 
Holy  Rosary  Elementary 


*  ^  i  "  !'^°°!'  ^"^Kn-t"!  f»'  both  National  Defense  and  Natlooal  Direct  StodeoC  Loan  cancellation  beoeflt. 
Code  Z  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bcoeflta  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


•  Code  I  -  School,  da.lgnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit. 
Code  2  -  School,  de.lgnaced  for  National  Defense  Student  Loan  cancellation  benefit.  onl£ 
Code  3  -  School.  de.lgDated  for  National  Direct  Student  Loan  cancellation  benefit,  only 
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NOTICES 

Nt2RAl>KA 


List  of  Schools  Detenntn<>d  to  have  High  ConcenCrstlons  of  StulentK  from  Low-Income  Fairilles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefltt  for  the  1978-79  «nd  1979-80  School  Yeart 
'^■t'^o* Code  *  School  Naae Location Code  •  School  Naae 


AOAMS  COUNTY 


Hastings  Public  Sch  2 
2 
2 
2 

A;.TLLnPt  COUHVf 

Clearwater  Public  Sch  2 


Flgin  Public  5ch 

Keligh  Public  Sch 

APTHUR  COUNTY. 

Arthur  County  ItS 

BLAIfiE  COUNTY 

Dunning  Public  Sct> 

BOONE  COUNTY 

Albion  Public  Sch 


2 
1 


Cedar  Rapids  Public  2 

Sch 
Petersburg  Public  Sch 1 
1 


Jr.  l:i'  ,  JIS 
St.  Cecilia  K-12 
Lincoln  K-6 
Alcott  K-6 
Lonofellow  K-6 
St.  Michael's  El 


Clearwater  K-12 


Elgin  EL 

St.  Boniface  Middle 


fieligh  K-12 


/rthur  CHS     MS 


Ojn.iina   I'.- 12 


Albion  EL 

St.   Michael's  EL 

Cedar  Rapids  K-12 

Petersburq  K-12 
St.   John's  EL 


St. -Edward  P-Jblic  Sch2         St.    Edward  K-12 


\ 


BOH  BUTTE  COUNTY 

Alliance  Public  Sch  1 
2 
2 
? 
2 
1 

Heirincford  Public  Sch  2 

BOYD  COUI.TY 

Butte  Public  Sch     2 
Naper  Public  Sch     2 

BROWf.  CO-OttlV 

Ainsworth  Public  Sch  2 
Long  Pine  Public  Sch  2 

BUFFALO  COii.iTY 

Anherst  Public  Sch   2 

Elm  Cree*  Public  Sen  2 

Gibbon  Public  Sch   2 


ftrondview  EL 
Jr.   Hinh  JHS 
Central  EL 
Enerson  EL 
St.  A"nes  EL 
tieor   Beys  Ranch 

He  itj'ord  K-12 


Butte  K-17 
Naoer  K-12 

/■inSLOrth  K-12 
Lono  Pi(.,  tL 

Amherst  •C-''' 
Elm  y.rb^k  K'U 
Gibbon  K-12 


Buffalo  Ct.,  (cont'd) 
Kearney  Public  Sr.i 


Qcpt  of  Corr. 
Services 

»l6»«ii.n  Public  Sch 


1  Bryant  EL 

2  Emerson  FL 
2  Kenwood  EL 

2  Junior  High  Il'S 

?  Central  EL 

2  l<p*mev  Cathclic  MS 

1  Yoi'th  >velofV«nc  Center 

Kesrtje/  Joys 

2  ''iddle  Scho->'.  Ki<<dle 
2  fMi.  "■>rd  a 


Siiel ton  Public  Sch      2        ihcl ton  K-12 


BURT  COUNTY 

Decatur  Public  Sch 

Lyons  Public  SCIT 

Oakland  Public  Sch 


Tekarah  Public  Sch 


1 

2 

2 
2 
2 

2 
2 


Brainard  Fubli-  '"ch  ^ 
A 
David  City  Public   i 
Sch 

CASS  COUNTY 

ElfiwooJ  Public  Sch   > 

Murdoch  Public  Sch   2 

f^rray  Public  Sch 

r^eiiawka  Public  Sch 


Plattsniouth  Public 
Sch 


2 

Z 

X 
1 


Weeping  Water  PuLlic    2 
Sch 


Decatur  K-12 

Lyons  K-12 

Craig  Eleir    E 
Oakland  Elei;  TL 
Craig  Jr.  High  JHS 

Tekamah  Eler  IL 
Herran  El  em  El 


brainard  Ll 
'Vi5ltt  Elen  FL 

David  City  Cat-olic  K-!2 


Elrvood  K-12 

%rdock  K-12 

Murray  K-12 

Nehawka  K-12 

Winters  teen  EL 
Columbian  EL 
Central  EL 

•Middle  School/Middle 
First  Ward  EL 
,  Lincoln  EL 
St.   John's  EL 

Krnninq  Water  K-12 
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CEUAR  CO-JNTY 

Coleridge  Public  Sch  2  Coleridge  K-12 

Hartington  Public  Sch  j  Hartin^ton  K-12 

1  West  C,-"-olic  Eler.  EL 

?  Holy  Triiity  Elen  EL 

J  Cedar  >tholic  Hioh  JHS 


Laurel  Public  Sch 
Randolph  Public  Sch 
Wynot  Public  Sch 


2  Laurel  K-12 

1  Randolph  K-12 

1  Wynot  K-12 

2  Fnst  Catholic  FL 


^  2        ^  h      .      des   enated    tor   both  National    Defense   and  National    Direct   Student   Loan  cancel lat ton  benefits 
Code   2   -   Schools   designated    for   National   Defense  Student   Loan  cancoIuH^n   benefit,   only  Oeneflts 

Code   3  -   School,  designated   for  National   Direct  Student   Loan  cancellation  benefit.  oioT 


List  of 

for  national  DefenBe  Student 

Location CoAe   * 


'^iT^£££m^s^^^^S^S^^^^^^ 


School  Name 


\ 


Cedar  County  (cont'd) 
District  *11  Sch 


St.  Helena  Public 
Sch 


CHASE  COUNTY 

Imperial  Elen  Sch 

CHERRY  COUNTY 
Cody  Hinh  Sch 

Valentine  Elem  Sch 

CHEYENNE  COUNTY 

Gurley  Public  Sch   2 

Lodgepolo  Public  Sch  2 


1 
2 


Sidney  Public  Sch 


CLAY  CENTER 

Clay  Center  Public 

Sch 

Harvard  Public  Sch 


Sutton  Public  Sch 
Trutnbull  Public  Sch  2 

COLFAX  COUNTY 

Howells  Public  Sch  2 


CUMING  COUNTY 

Bancroft  Public 
Sch 
Beemer  Public  Sch 

West  Point  Public 


Wisner  Public  Sch 

CUSTER  COUNTY 

Ansley  Public  Sch 

Arnold  Public  Sch 

Broken  Bow  Public 
i^      Sch 

Mason  City  Public! 

Sch 
Mema-Anselmo  kUb' 

'Sch 


2 

2 

2 
2 
2 
2 
2 
2 


2 

2 

2 
2 
2 


District  #11  EL 
Nest  Catholic  Middle 

St.  Helena  EL 

East  Catholic  Middle 


Imp»rii»l  tlen  EL 


Cody  High  School  HS 
Cody  E'lem  EL  • 

Valentine  Elem  EL 


Gurley  K-12 
Lodgepole  K-12 


Junior  High  JHS 

North  Elem  EL 

St.  Patrick's  JSHS 


Clay  Center  K-12 
Harvard  K.12 
Sutton  K-12 
Trumbull  K-12 


Howells  K-12 

Howells  CoiwHjnity  Catholic  EL 

Bancroft  K-12 

Beemer  K-12 

West  Point  Elem  EL 
Guardian  Angels  Elem  EL 
Pebble  Valley  Catholic  Elem  EL 
St.  Paul's  Lutheran  Elem  EL 
West  Point  Secondary  J-SHS 
Central  Catholic  High  HS 

Wisner  K-12 


Ansley  K-12 

Arnold  K-12 

Custer  Elem  EL 
North  Park  Elem 
Jr.  High  JHS 

Mason  City  EL 

Anselmo  Elem    EL 
Mema  Elem    El 


EL 


Sargent  Public  Scb  2   Sargent  K-12 


Location 

DAKOTA  COUNTY 

Homer  Public  Sch 

South  Sioux  City 


DAWES  COUNTY 

Chadron  Public  Sch 


2  Homer  K-12 

2  Lewis  »  Clark  EL 

2  Middle  Schools  Middle 

2  Jr.  High  JHS 

2  Dakota  City  EL 

2  St.  Michael's  Elem  EL 

2  Kamey  EL 


2        Kenwood  EL 

?        Middle  Schools  Middle 


Crawford  Public  Sch    2        Crav/ford  K-12 


UAWSOfl  COUNTY 

Cozad  Public  Sch 


Gothenburg  Public 
Sen 

Lexinoton  .Public 
Sch 


1 
2 


Central  Elem  EL 
East  Elem  EL 


2    Gothenburg  K12 

2    Lexinoton  K-12 
1   St.  Ann's  J-SHS 


DEUEL  COUNTY 

Big  Springs  Public  2 

Sch 
Chappell  Public  Sch  2 

DUJH  COUNTY 

Allen  Public  Sch    2 

Emerson-Hubbard  Pub  2 

Jeb  2 

1 

Newcastle  Public  Sch  1 

Ponca  Public  Sch    2 

Wakefield  Public  Sch  2 


DODGE  COUNTY 

Dodge  Public  Sch 

Fremont  Public  Sch 


North  Bend  Elem.  Sch  Z 
North  Bend  Jr-Sr.  Sch2 
Snyder  Public  Sen    2 

X)UGLAS  COUNTY 

Elkhom  Public  Sch   2 

Ml  lard  Public  Sch   1 

Oiiaha  Public  Sch 


Big  Springs  K-ir 
Chappell  K-12 

Allen  K-12 

Emerson  Elem  EL 
Hubbard  Elem  EL 
Emerson  Sacred  Heart  EL 

Newcastle  K-12 

Ponca  IC-12 

Wakefield  K-12 


Dodge  K-12 

St.  Wenceslaus  EL 

Washington  EL 
Masonic-Eastern  Star  Home 
for  Children 

North  Bend  Elem.  EL 
North  Bend  Jr-Sr.  J-SHS 
Sivd«r  IU12 


Elkhom  Elem  EL 

Father  Flanagan's  Bpys  Home 


1  Mason  EL 

1  St.  Ann  EL 

1  Saratoga  EL 

1  Franklin  O. 

1  Nonnouth  Park  EL 

1  Jackson  EL 

1  St.  Peter  a 

1  Sherman  EL 

1  Miller  Park  a 


*  Cod*  1  -  Schools 
Code  2  -  Schools 
Code  3  -  Schools 


designated  for  both  National  Defense  Md  Rational  Direct  Student  Loan  cancellation  benefits 
deslgnsted  for  National  Defense  Student  Loan  cancellation  benefits  onljr 
designated  for  Natiooal  Direct  Student  Loan  cancellation  benefits  oslX 


PEDfRAL  lEGISTER,  VOL  44,  MO.  49— MONDAY,  MAKCH  1^  }9T9 


RO«Al  MOI$T«.  vol.  44,  HO.  4^-MONOAy,  MAKM  II.  im 


UMI 


14388 


NOTICES 
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List  of  Schools  Determined  to  h.ive  High  roncentrationii  of  Students   from  Low- Income  Fa.illics 
For  NatlcTial   Defense  Student   Loan  and  National   Direct  Student  U>an  Cancellation  Benefits   for  the   1978-79  aid   1979-80  School  Years 


Location 


Code  *  School  Naoe 


Location 


Code  *  School  Name 


(lou-las  Co.  (ccT.t'd) 


fialston  Public  Sen 
Valley  Public  Sch 
Uestside  Public  Sch 


Vinton  EL 

Cross  Lutheran  EL 

Lincoln  EL 

Walnut  Hill  EL 

Marrs  EL 

Assurption  EL 

Park  EL 

Castelar  EL 

Ir,~aculate  Con.   EL 

St.  Joseph  EL 

Yates  EL 

Sprin<5  Lake  EL 

St.  Bridget  EL 

Train  EL 

Wakonda  EL 

Indian  Hill  EL 

St.  f^ary  El 

Hicihland  EL 

Rosewater  EL 

Belvedere  EL 

Blessed  Sc'crarent  EL 

Central  Park  EL 

St.  Richard  EL 

Kennedy  EL 

Benson  West  EL 

St.  Bernard  EL 

Clifton  Hill   EL 

Holy  fJa-e  EL 

Jefferson  EL 

St.  Thonas  More  EL 

Corrigan  EL 

St.   Peter/P*ul   EL 

Druid  Kill  EL 

Robbins  EL 

St.  Stanislaus  EL 

Saunders  EL 

St.  Cecilia  EL 

Lothrop  EL 

Sacred  Heart  EL 

Minne  Lusa  EL  • 

I rv inn ton  EL 

MO'jnt  View -EL 

Our  Lady  Lourdes 

St.  Philio  r,eri  EL 

Bancroft  JHS 

Marrs  JHS 

^•c^^illan  JHS 

Indian  Hill  JHS 

King  JHS 

Monroe  JHS 

Bryan  JHS 

Lewis  &  Clark  J"S 

fJorth  HS 

Dorinican  HS 

C.C.O.E.  3 

Tech/Central  ks 

Cathedral  MS 

Paul  VI  HS 

Roncalli  HS 

Uta  Halee  Girls  Villane 

Neb".  Children's  Ho^e  Society 

Onaha  Hore  for  Boys 

Karen  Western  EL 

Valley  Ele.T  EL 

Westbrock  Jr.  Hiqh  JHS 
Hillside  EL 
Underwood  Hills  EL 
Westbrook  Eler-  EL 
Paddock  Road  EL 


DUDOV  COUNTY 

Benkelnan  Public 


FILLMOSE  COUNTY 

Exeter  Public  Sch  2 

Fairront  Public  Sc.  2 

Geneva  Public  Sch   2 

Oept.  of  Correctional 
Services   I 


FRANKLiri  COllfiTV 

C'.i  pbell  PuMic  Sch  : 

F'70?.TIER  COUNTY 

■ta/'.oo'j  Public  Sch   2 

FuRt.AS  CO; '.I**' 

Araoahoe  Public  Sch  2 

Ceaver  City  Public   2 

Jci. 
Oxford  Ele-.  Sch    2 

OA'-.E  COUNTY 

Ada.  s  r.r  It  :  '_      2 

Barnes  Ion  Public  Sch  2 

Beatrice  Public  Sch  2 
2 
2 
2 
2 

Wvr-ore  Pjblic  Sch    2 


G/Rjr:.  coj;.'y 

Lewellen  Eler.  Sch 

Oshkosh  Eler.  Sch 

GARFIELD  county 

Burwell  Elen.  Sch 

•f-irwell  High  Sch 


GREELEY  COUNTY 

Greeley  Public  Sch 


Ber.kelnan  Ele  EL 

Exeter  K-12 
Fairmont  K-12 
Geneva  K-12 


Youth  ['e»elop?Tent  Center 
Geneva  Girls 

Or.iowa  K-12 


fu'-'Sell:'-: 

"aywood  K-l? 

Arapahoe  t'.-12 
Beaver  City  1.-12 
C<ford  EL 

Atffs  K-12 

Barneston  K-12 

Stoddard  EL 
Cedar  EL 
Jr.  Hioh  JHS 
Paddock  Lane  EL 
Lincoln  EL 

W>r-ore  Elefn.  EL 

Lewellen  Ele<'.  EL 
Oshkosh  Elei^.  EL 

Burwell  EL 
Burwell  Hiqh  J-SHS 


Greeley  K-12 
Sacred  Heart  EL 


North  Loup-Scotia  Sch 2    North  Loup-Scotia  K-12 


Spalding  Public  Sch   1 
1 


Spaldim  K-12 
Spalding  Acartei-y  K-12 


Wolt>ach  Public  Sc>i    i    Wolbach  K-12 


-f'.LL  COUNTY 

Centura  Public  Sch 


•est  EL 
Eost  EL 
South  EL 


*  ^   1   "  f  h^l!  Tl'^'VI:    I""  Z^  ""','"''■''  ^'^^^^^  ^  '^^^""-"   i^i£^  Student   Loan  cancellation  bc-nefits 
Code   2   -  Schoo   8   de=.lKnated    for   Natlo.«l   D«f..nse  Student   Loan  canccTTin^n  benefits  only  " 

Codt    1   -  Schools   designated   for  Ifallonal   Dire,  t  St.ident   Loan  cancellation  benefits   o^ 
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tlst  of  schools  Detemlned  to  ha.e  High  Concentrations  of  Students  fr^  ^l97r79':::^''o"<'-«"  School  Years 
For  national  Dof.n.e  Student  Loa.  and  National  Plrect  Student  V,an  qancellatlon  "'•"^"^^^"^"^      ^^ 
Location  Code  *     School  Sanv>  Location h32B iSaS^ 


H;iil  Co.  (cont'd/ 


Grand  Island  Pub    2  Sr.  Kigh  HS 

3ch    1  Lincoln  EL 

1  Howard  EL 

'  2  Jefferson  EL 

2  Wasmer  EL 


^rand  Island  Pub 

:>eh 

2 
2 
2 
2 
2 
2 

Kn1ckreh:n  EL 

Dodge  EL 

West  Lawn  EL 

Starr  EL 

Trinity  Lutheran  EL 

Central  Catholic  J-SHS 

Wood  Rivr-  Pjb. 

2 

Wood  River  HS 

Sen 

h; HI  LION  COUNTY 

Aurora  Public  Sch 

2 

Jr.  High  JHS 

Giltner  Public  Sch 

2 

Giltner  K-12 

Hdi..,ton  Public  Sch 

2 

Hampton  K-12 

Hordville  Public  Sch 2 

Hordville  K-12 

Marguette  Public  Sch 2 

Marquette  K-12 

I 
HARLAN  COUNTY 

Orleans  Public  Sch 

2 

Orleans  K-12 

HITCHCOCK  COUNTY 
Culbertson  Public 
Sch 
Stratton  Public  Sch 

2 
2 

Culbertson  K-1? 
Stratton  K-12 

Trenton  Public  Sch 

2 

Trenton  K-12 

HOLT  COUNTY 

Inman  Public  Sch 

1 

Inman  K-12 

Ewing  Public  Sch 

1 

Ewing  K-12 

O'Neill  Public  Sch 

2 
2 
2 

O'Neill  K-12 

St.  Mary's  HS 

St.  Mary's  Elem  EL 

Stuart  Public  Sch 

2 

Stuart  K-12 

HOWARD  COUNTY 

Elba  Public  Sch 

I 

Elba  K-12 

Farwell  Public  Sch 

2 

farwell  K-12 

St.  Libory  Public  Sch2 

St.  Libory  EL 

St.  Paul  Public  Sch 

2 
2 

St.  Paul  K-12 
St.  Peter  &  Paul 

JEFFERSON  COUNTY 
Oilier  Public  Sch 

Falrbury  Public  tch 


Dlller  K-12 

West  EL 
Park  EL 
Central  EL 
East  EL 
St.  Michael's  EL 


JOHNSON  COUNTY 

Elk  Creek  Public  Sch 2    Elk  Creek  K-12 

Sterling  Public  Sch  2    Sterling  K-1? 

Tecumseh  Public  Sch  2    Tecumseh  K-12 

KEARNEY  COUNTY 


Minden  Public  Sch 

2 

Middle  Schools  "i'^ie 

Wilcox  Public  r,ch 

t 

'.ilcox  K-12 

KEITH  COUHTY 

k 

Brule  Public  Sch 

2 

Brule  K-12 

I 

Oqallala  Public  Sch 

2 
2 

West  Elen  EL 
Progress  Ele.n  EL 

Paxton  Public  Sch 

2 

Paxton  K-12 

K!;iBALL  COc.JTY 


Bushnell  Puijlic  Sch 

2 

Bushnell  K-12 

01 X  Public  St.i 

2 

Olx  K-12 

Kimball  Elen  Sch 

2 

Kinball  Elem  EL 

KtiOX  COU.'TY 

Bloonfield  Public  Sch 2 

Creighton  Public  Sch  1 
2 


Crofton  Public  Sch 

Niobrara  Elfem  Sch 

Verdi gre  Public  Sch 

Santee  Public  Sch 

Wausa  Public  Sch< 

LAJCASTER  COUNTY   i 
Hicknan  Public  Sch 

LIncoTn  Public  Sch 


Lincoln  Public  Sch 

Dcpt.  of  Public 
Hrlf^re 


Bloonfield  K-12 

Creighton  K-12 

St.  Ludger's  Academy  EL 

Crofton  K-12 
St.  Rose  EL 

Niobrara  Eler,  EL 

Verdigre  K-12 

Santee  K-12 

Wausa  K-12 


Hickman  K-12 

Clinton  EL 
Elliott  EL 
P>irk  EL 
Everett  JHS 
Huntington  EL 
Goodrich  JHS 
Saratoga  EL 
Arnold  EL 
West  Lincoln  EL 
Hartley  EL 
McPhee  EL 
Lakeview  EL 
Belnont  EL 

Blessed  Sacranent  EL 
Sacred  Hea-'t  EL 
St.   Mary's  EL 

The  Cedars,  Inc. 

Nebr.  Center  for  Children, 
and  Youtn 


*  Code  1  -  School,  designated   for  both  National   Defense  and  National  Dl££££  Student  U.an  cancellatton  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  o^ 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onVjc 
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N£3iUSJU 


List  of 
for  national  Defenae  Student 
_ Location  Code  • 


Schools  Determined  to  have  High  Concentration*  of  Students  fro*  Lov-Incone  Faalllrs 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefita  for  the  1976-79  and  1979-BO  School  Tcar« 


Lnncas'^r  Co.  (cort'ij 
Off '-•  »'   Corr.  Se 

Rayinond  Central 
-  Pub.  ij,, 

LINCOLN  COUNTY 

Brady  Public  Sch   ' 

Hershey  Public  Sch 

Saxwell  Public  Sc 

North  Platte  Public 


School  Name 


Location 


Code  •  School  Nane 


LOGAN  COUNTY 

Stapleton  Public  Sch  2 

rADISON  COUNTY 

Madison  Public  Sch   2 


Ne*«nan  Grove  f-ublic   2 

Norfolk  Public  S<h  2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

Elkhorn  Valley  Elein.  2 
Sen 

f^RRICK  COUNTY 

Central  City  Public  2 
Sch   2 

Chapman  Public  Sch   2 

Paliiwr  Public  Sch    2 

Silver  Creek  Public  2 

Sch 

MOKRILL  COUNTY 

Bayard  Public  Sch    l 

Bridgeport  Public  Sc»-2 


riANCE  COUNTY 

Fullerton  Public  Sch 

Genoa  Public  Sch 

NEMAHA  COUNTY 

Auourn  Public  Sch 


MOCKOLLS  COUNTY 

Lawrence  Public  Sch 

Nelson  Public  Sch 

Superior  Public  Sch 


2 

2 

2 
2 
2 
2 

2 
2 
2 


OTOE  COUNTY 
Vcbr.  Penil  and  Correctional  CoMplox    Douglas  Public  Sch  2 


Valparaiso  EL 
Ceresco  EL 


Brady  |f-12 

Hershey  IS  12 

Maxwell  r-12 

Lincoln  EL 
Washington  EL 
Buffalo  EL 
Cody  EL 
Jefferson  EL 
Madison  Jr.  High  JHS 

Staol^-n  K-12 
riadispn  Clen.  cL 

Newman  Grove  K-12 

Monroe  EL 
Lincoln  EL 
Grant  EL 
Jefferson  EL 
Northern  Hills  EL 
Washington  EL 
Jr.  Hlqh  JHS 
Christ  Lutheran  EL 
Sacred  Heart  EL 
Catholic  High  HS 

Elkh»m  Valley  Elew.  EL 

North  Ward  EL 
South  Ward  EL 

Chapaian  EL 

Palmer  K-12 

Silver  Creek  lc-12 

ityirri   k-12 
Bridgeport  K-12 

Fullerton  K-12 
Genoa  K-12 

Middle  Scho«ls/ri1ddle 
Sheridan  EL 
Calvert  EL 
ftni   EL 

Lawrence  K-12 
Nelson  K-12 
Superior  Elan  EL 


Nebraska  City  Public! 

Sch  2 

2 

2 

2 

Nebraska  City  Public  2 
Sch  1 


Douglas  K-12 

Sixth  Street  EL 
Fourteenth  St.  EL 
Northside  EL 
Second  Avenue  EL 
Jr.  High  JHS 

St.  Benedicts  fL 
Lourdes  J-SHS 


Palmyra  Public  Sck   2    Palmyra  EL 


Syracuse  Public  Sch  2 
2 

PAWNEE  COUNTY 

Lewiston  Public  Sch  2 
Pawnee  City  Public  2 
Table  Rock  Public  S-.>? 


PERKINS  COUNTY 

Madrid  Public  Sch 

Veranqo  Public  Sen 

PHELPS  COUfiTY 

Bertrand  Public  Sch 

Holdreoe  Public  Sch 


Loor-ls  .-i-j11c  Sch 

PIERCE  COi;iTY 

Osmond  Public  Sch 

Plainview  Elem  Sch 

PLATTE  COUNTY 

Colianbus  Public  Sch 

Humphrey  Public  Sch 

Lindsay  Public  Sch 
POLK  COUNTY 

Polk  Public  ScK 

Shelby  Public  Sch 
REU  WILLOW  COUNTY 

Beaver  Valley  Public 

McCook  Public  Sch. 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  -  Schoola 


Dunbar  Elem  EL 
A  voca  El  en  EL 


Lewiston  r.-12 
Pawnee  City  K-12 
Tabl»  P''c^  r-l? 

Madrid  K-12 
Venango  K-12 

Bertrand  K-12 

Lincoln  EL 
Roosevelt  EL 
Franklin  EL 
Washington  EL 

Locals  K-12 


Osmond  K-12 
St.  Mary's  EL 
Immanuel  EL 

Plainview  Elem  EL 


Williams  EL 
Field  EL 

Highland  Park  EL 
Eawrson  Fl. 

Hui^hrey  K-12 
St.  Francis  K-12 

Lindsay  EL 


Polk  K-12 
Shelby  K-12 

Beaver  Valley  K-12 

East  EL 

Central  EL 
Jr.  High  JHS 
North  EL 
West  EL 
St.  Patrick's  EL 


designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  tmi^Hf 
designated  for  National  Defense  Student  Loan  cancellation  bcneflta  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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List  of 

For  National  Defense  Student 

Local  Ion Code  * 


schools  Determined  to  ».^Vr7Srn"cInc^lUtlon'^n:frts*f:^  'Zrs)Z^^S±30.1^^S,L:^^^ 
Tnnn  -tr-'  «-^<>^^»'   Mrect  Student   l/>an  Cancellation  Ben ^     schoolNasg 


School   Name 


rt«»d  Willow  Co.  tcont'fi) 
Republican  Vallef  2 
tie.  Sch 
RICHARDSON  COUNTY 

Dawson  Public  Sch  2 


Falls  City  Public 


Humboldt  Public  Sch  2 

Stella  Public  Sch   2 

SALirit  COUNTY 

Crete  Public  Sch 


Dorchester  Pi'blic 

;icn 

'Friend  Public  Sch 


Wilber  Public  fch 
SARPY  COUNTY 

Bellevue  Public  Sch  ? 


Republican  Valley  Elem  El 


Oawbon  K-12 

South  EL 
North  EL 
Jr.  High  JHS 
Sacred  Heart  K-1? 

Humboldt  K-12 

Stella  K-12 


Crete  K-12 

Dorchester  K-12 
Friend  K-12 
Wilber  K-12 

Dirchcrest  EL 


Gretna  Public  Sch   2    Gretna  K-12 


Papillion  PUbl1c» 

Sen 


•jprinqfild  Public 

SAUNDERS  COU-lTY 

Ashland  Public  Sch 


Ceitor  Bluffs  PUkllc  2 

Sen 
Mead  Public  Sch     2 


tohoo  Public  Sch 

SCOITSBLUFF  COl  TY 
Gering  PUblic  Sch 


G.  Stanley  Hall  EL 
La Vista  West  EL 
LaVlsta  Jr.  High  JHS 
Parkview  Heights  EL 

Springfield  Elem  EL 
LaPlatte  Elem.  El 


Ashland  Elen  EL 
Greenwood  Elem  fL 

C«lar  Bluffs  K-1? 

Head  Elem  EL 

Hahoo  Elem  EL 

Wddle  Schools  Middle 

St.  'oncrolau*  F' 


Lyman  Elem.  Sch     1 
Minatare  Public  Sci.  ? 


Mitchell  Public  Sch  2 
2 


McKinley  LL 
Geil  FL 
Jr.  High  JHS 
Northfield  EL 


Lyman  EL 
Minatare  t-1' 


Mitchell  Elem  EL 
Mitchell  Sunflower  El 


"orrill  Public  Sch   1    !*rrill  K-12 


Scottsbluff  Public   2 

Jch  2 

2 


Location 

SEWARD  COUNTY 

Seward  Public  Sch 


Utica  Public  Sch 

SHERIDAN  COUNTY 

Gordon  Public  Sch 


1  Ulysses  Elei  EL 

2  Seward  Elem  El 

2  Staplehurst  Elem  El 

2  Goehner  Flen  EL 

2  St.  John  EL 

2  Utica  K-12 


Gori'on  K-1? 


Hays  SprinQ^s  Public  2    Hay  Sprinns  K-12 

icri 
Rushvill*?  Public  Sch?    Rushville  K-12 


SHERMAN  COUNTY 

Litchfield  Public  Sch2 

Loup  City  Public  Sch  1 

1 
1 

SIOUX  COUNTY 

Harrison  Elem  Sc.i    2 


Litchfield  K-12 

Ashton  Elem  El 
Loup  City  Elem  EL 
Loup  City  Elem/riiddle 
Ashton  St.  Francis  EL 


Harrison  Elem  El 


STANTON  COUNTY 

Stanton  Public  Sch 

THAYER  COUNTY 

Meridian  Public  Sch 

Chester  Public  Sch 


Ld/enport  Public  Sch  2 
2 

Oeshler  Public  Sch  '"  2 

Hebron  Elem.  Sch     J 


THOMAS  COUNTY 

Thedford  Eler.  ith 

itn»BSTor;  couijty 

Macy  Public  Sch 
Pender  Public  Sch 
Rosalie  Public  Sch 
Wal thill  Public  Sch 


? 
2 


Winnebago  Public  Sch  1 
1 
VALLEY  COUNTY 

Arcadia  Public  Sch    2 

Ord  Public  Sen       2 
2 

WASHINGTON  COUNTY 

Arlington  tiem  Sch    2 

Blair  Public  Sen     2 


Stanton  K-12 
St.  John's  EL 


Meri(^ian  K-12 
Chester  K-12 

Davenport  K- li- 
st. Peter's  £L 

Oebhier  K-12 

Hebron  Elem  FL 


Thedford  tl 
Thedford  CHS  t6' 


Macy  K-12 

Pender  K-12 

Rosalie  <-12 

Ualthill  K-12 

Winnebago  K-12 

St.  Aujustine  Mission  School 

Arcadia  K-1? 

Ord  K-12 

St.  Mary's  EL 


Arlington  Elem  El 

North  El 
West  EL 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  -  Schools 


Roosevelt  EL 
Bryant  EL 
Lincoln  El 

designated  for  both  National  Dcfenge  jmd  National  Dtrccn  Student  lx>an  cancellation  be.>ettt6 
deslKpated  for  National  Defence  Student  lx>an  cancellation  benefits  o^ 
d^slgiiated  for  National  Direct  Student  Loan  cancellation  benefits  onljf 
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Ll*t  of  School*  Detemined  to  have  Hlgli  Conceatratlona  of  SttMientg   from  Low-Incunr   FiialIl(>A 
for  National   pgfen^e  Student   loan  and  national   Direct   Student   Loan  Cancellation  Benefits   for   the   197B-79  and   1979-BO  School   Yeara 
Location 


**i   rilrii^ton  Co.    (c   -.t'o) 
Fort  CaVhojn  Public   2 

w«*NE  coijfiiy 


Cc'Jc  *  School  Nare 


Llat  of  Schools  Determined  to  have  High  Concentrations  of  Students  from   Low-Incocie  F.wllles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years. 
Location    Code  *  School  Same Location Code   * School  Hawe _ 


Location 


Code  *  School 


Fort  Calho«jn  EL 


Carroll  tier  EL 
Uayne  flem.  EL 
Wayne  Widdle/MiddJe 


Si^EELER  COUNTY 

Cartlett  Public  Sch  ? 

v,r>  cnv..r 

Henderson  Public  Tel  I 


Winslde  Public  Sch   2    Uinside  K-1? 


York  Public  Sch 


WEBSTEP  COUWTY 

Bladen  Public  Sch    2 

Blue  Hill  Public  Sch  2 

Guide  Rock  Public  Sch2 

Ped  Cloud  Public  Sch  2 


Bladen  ii:-i2 
Blue  Hill  K.12 
GuiJe  Rock  K-12 
Red  Cloud  K-12 


Dept.  of  Correctional! 
Servifei 


Bartlett  K-P 


Grace  Children's  Hone 

Lincoln  EL 
Edison  EL 
Kiddle/Middle 
St.  Joseph's  EL 
Epvorth  Village 

Nebr.  Center  for  woo^ 


(llease  note  that  all  elementary  and  secondary 
schools  in  this  State  operated  by  the  Bureau  of 
Indian  Affairs  are  considered  to  meet  the  qual- 
ification of  a  high  concentration  of  students 
fror  low-lncope  families,  and  are,  therefore, 
not  inclu<1ec!  on  this  list.) 


Carson  City/County 
Churc^iill  County 


Clark  County 


ir-  Edith  Fritsch  K-4 

2  Cottaqe  K 

2  E.  C.  Best  8-9 

2  Minnie  Blair  6-7 

2  Norths Ide  1-2 

2  West  End  3-5 

2  C.   C.   Ronnow     K-S 

1  Chester  Sewell     K-6 

2  Crestwood    K-S 

1  C.    P.   Squires     K-6 

2  C.  V.  T.  Gilbert    K-6 
2  Cyril  W^ngert     K-5 
2  Dell  Robinson     7-8 
2  Ed  Von  Tobel     7-9 
2  Fay  Herron     K-6 
2  Frank  F.  Garside     7-8 

1  Goodsprings     1-6 

2  Halle  Hewetson    K-5 
2  Harley  Harron     K-5 
2  Ira  J.  Earl     K-5 
2  Jim  Bridger    7-8 
2  John  C.   Fremont     7-9 
2  John  F.  Killer    K-5 

1  John  S.   Park     K-5 

2  J.  T.  McWilllams     K-5 
2  Lincoln     K-6 

1  Lois  Craig  K-6 

2  Lyle  W.  Burkholder 
2  Mabel  Hoggard  K-6 
2  Madison  K-6 

1  Marian  Cahlan 

2  Moapa  Valley 
2  Mountain  View 

1  Myrtle  Tate  K-6 

2  Overton     K-6 
2  Paradise     K-6 
2  Quannah  McCall 
2  Red  Rock     K-5 
2  Rex  Bell     K-5 
2  Robert  L.  Taylor 
2  Rose  Warren     K-S 

1  Roy  W.  Martin     7-9 

2  Ruth  Fyfe    K-5 

1  Sunrise  Acres     K-6 

2  Torn  Williams     K-5 

2  Virgin  Valley  Elementary  K-f 

2  Virgin  Vallev  High  School  7-12 

2  Walter  Bracken  K-5 

2  Uhitnev  K-6 


6-8 


K-6 

7-12 

K-5 


K-6 


r-6 


Elko  County 


Esoeralda  County 


Hur.^boldt  County 


Lincoln  County 


Lyon  County 


Mineral  County 
flye  County 

Pershing  County 

Washoe  County 
White  Pine  Coyrty 


1 

1 

1 
1 
2 

1 
1 
2 

2 
1 
2 
2 

1 
2 
2 
I 
2 
2 

2 
1 

2 
2 
2 
2 

2 
2 
2 

2 
2 


Nevada  Youth  Training  Center    7-12 
Owyhee  Confcined    K-12 

Dyer  Elenertar/     K-8 
Goldfleld  ElfrTientary     K-8 
Silver  Peak  Elementary     K-8 

McDerritt  Co.T'bined     K-12         ^ 
Orovada  Elementary     1-8 
Winnertucca  Elenentary     1-5 

Caliente  Elenentary    K-8 

Nevada  Girls  Training  Center     7-12 

Panaca  Elementary     K-5 

Ploche  Elenentary     K-8 

Dayton  Elenentary     K-8 
Femley  Elenentary     K-6 
Femley  High  School     7-12 
Swlth  Valley  Elerentary     K-6 
Smith  Valley  High  School     7-12 
Yerington  Elenentary     K-6 

Hawthorne  Elerentary     K-6 
Schurz  Elenentary     K-8 

Anargosa  Elerentary     1-6 
Beatty  Elenentary     1-6 
Gabbs  Ele.-*ntary     K-6 
Round  f'ojntain  Elementary     1-8 

Iwlay  Eler«ntary     1-6 
Lovelock  elenentary    K-6 
Pershirg  County  Jr-Sr  High  School 

Glenn  Ojncan  Elenentary     K-5 
riatchez  Elenentary    K-8 

Ely  "V-ad?  Elenentary     K-6 


cod.  3  .  school.  desiSTtcd   f^r  ^l]Zl  ^sll:^' ^^ JZullll:' ^All' ^ 


*  r.^..  1   ■  .Mww.1.  ^.<im«r>d   for  both  National   Defense  and  national   Dl£££t  Student  Loan  cancel lat loo  beoeflt. 
Cote  2  -  Sclkoola  designated  for  National  Defense  Student  Loa«  ca«cellatlo«  benefits  osij 
Cod«  3  -  Schools  designated  for  National  Direct  StudMt  Loan  ewicellatlon  benefits  ooli 
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Code  *     School  Kxrv 


AllenstOMO 
aitorj 

A:>h)dnd 
Barns  tea  d 
Barrinqton 
Bartlett 
Herlin 


bethlehen 
tariipton 
tandia 
Oaren'ont 

(olebrook 
Cor^ord 

L  onvjay 

Com'ish 

De<»rfifcld 

Perry   Coope"^dti\re 

Uovtr 

Irrol 

fall  ^untain 


Farniin9ton 
franklin 
f  I'tnont 


t    of   Schools   Detonalncd   to  have  High   C.-wtcentratlons   of  Students    fro»  Low-Incone   Ftmllles 
dent.   Loan  and  National   Direct  Student   Loan  Cancellation  Befcflts    for   the   1978-79  find   1979-80  Sch<1<l    Ye«r« 

Code  *     School  Vame  


I 


Allersta-n  EL   1-8 

Central   7-12 
Memorial   K-6 

Ober/Ashland  J-SHS 

Barns tead  El  1-8 

EL/Widdle  1-8 

Josiah  Bartlett  EL   1-8 

Berlin  HS  10-12 
Berlin  JfiS  7-9 
Bartlett  EL  K-4 
Brown  EL  K-4 
Burgess  EL  5-6 
Marston  EL  K-4 
Catholic  East/West  1-3 

Bethlehen  EL  K-6 

C«nptor.  EL  K-8 

Hoore  EL    1-8 

North  Street  EL  K-6 
l»est  Terrace  EL  K-4 

Pri«ary/El   1-8 

Oame  K-3 
Rumford  K-6 
Walker  K-6 

Crosby  Kennett  HS  7-1? 
Contay   EL  1-6 
Pine  Tree  EL  1-6 

Cornish  El  1-8 

Georqe  B.  White  U.  1-8 

Hood  Wpnierial  JHS  6-8 
Floyd 'Grinnell  EL  1-6 
Villsoe  fl  1-6 

Dover  hS  S-12 
Dover  JhS  7-8 
Pierce/Sdwyer  1-6 
Woodman  Park  EL  1-6 

Central  EL  1-6 
Eppinq  J-SHS  7-12 

Con<n1  !''»♦•-'  Ft  1-10 


A 


location 


Goffstown 


Gorham  * 

Goshen-Lempster  Coop 

Governor  Wentworth 
Reg. 


Granthan 

Hampton 

Havernill  Coop«rative 

HenRlker 

Hillsboro-Oeering 
Loop. 

Holdemess 
Inter-Lakes  Coop. 
Jaffrey-Rindge  Coop. 
Kearsarge  Regional 

Keene 


laconia 

Lebanon 

Lisbon  Regional 
Littleton 


Elenentary/North/Priirary;  Halpole  K-fl  Lyndeboroogh 

EL;  Acworth  1-5 

Prinary/Vilas  EL;  Alstead  K-8        Manchester 

EL/Farwell/Prirary;  Crarlestowri  K-ft 

Sarah  Porter  £L;   Langdon  1-5 


Central  High  9-12 
West  high  9-12 
Hillside  JHS  7-8 
Parkside  JHS  7-8 
Bakersville  EL  K-6 
Beech  Street  EL  K-6 
Brown  EL  K-5 
Sossler  EL  K-6 
Jewett  EL  K-6 
Parker/Varney  EL  1-6 
Wilson  EL  k-e 

West  Side  Catholic  Reg.  (St.  R--phael) 
West  Side  Catholic  Reg. (St.  Karie) 
.,_ _.    Jl.  H.  youth  Development  Center 

•  Code  I  -  Schools  Ocslgnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  befeflts 

Code  2  -  S..hoola  dt^ltsnoted  for  National  Defenac  Student  Loan  cancellation  benefits  only 
C.>de  1  -  St-hools  ileisi^tnated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Main  Street/^'epiorial/Sc^ool  Street  EL 

Farminqton  HS  8-ir| 

Hancock  Arnex/Bcssie  Rowel  1  EL  K-7 
Pajl  A.  Smith  EL  K-6 

Ellis  EL  1-8 


High  7-12 
Bartlett  EL  1-4 
Maple  Avenue  EL  1-4 
Upper  EL  5-6 

Gorham  J-SHS  7-12 

EL  1-8 

Kingswood  Regional  J-SHS  7-1? 
EL;  Effingham  1-3 
EL;  New  Durham  K-6 
Central  EL;  Ossipee  K-6 
Central  EL;  TuftorSoro  K-4 
Carpenter  EL;  WolfeOoro  K-6 

Village  EL  K-6 

Centre  EL  K-4 

Woodsville  HS  9-12 
Acaderiy  JHS  7-8 
EL;  Woodsville  K-6 

Eleswnlary/High  K-12 

EL  1-6 
J-SHS  7-12 

Central  EL  K-8 

Central  EL;  San<fc<ich  K-6 

Grade;  Jaffrey  K-4 

Central  EL;  Bradford/Central  El; 
Central  EL;  Sutton  1-5 
Simonds  EL;  Warner  1-5 

Franklin  EL  K-6 
Fuller  EL  K-5 
Lincoln  EL  K-5 
Roosevelt  EL  K-6 
Mheelock  El  K-5 

SHS  9-1?  «* 

Elm  Street  EL  K-5 
Pleasant  Street  EL  K-5 
Woodland  Heights  EL  K-5 

JHS  7-8 

Mount  Lebanon  EL  K-2 

School  Street/£acre4  Heart  EL  K-? 

Lisbon  Public  K-12 

J-SHS  7-12 

Lakeway/St.  Rose  of  lisia  El  K-6 

Central  1-6 


List  of 

For  National  Defense  Student 

Location Code  * 


Schools  Determined  to  have  High  Concentrations  of  Students  fro«  Low-Income  Families 


Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 
School  Mane Location Code 


Marlow             1 

EL  1-6 

Profile           1 

J-SHS  7-12 

MascoMa  Valley  Reg.   1 

EL,  Canaan  1-6 

Raymond           1 

J-SHS  7-12 

•Village  EL;  Enfield  1-6 

a  1-6 

Merrimack           3 

HS  9-12 

Rochester          1 

Spaulding  HS  (New)  10-12 
Spaulding  HS  (old)  8-9 

Merrimack  Valley  Reg.  1 

Merrimack  Valley  J-SHS  7-12 

Allen  EL  1-6 

Main  Street  EL;  Boscawen  1-4 

Maple  Street  EL  1-6 

Grade;  Loudon  1-4 

School  Street  EL  1-6 
Russell  EL  1-8       y 

Summer  Street/Central ;  Penacook  1-6 

Central;  Webster  1^4 

Rumney             ' 

Milan             1 

Village  EL  1-6 

Salem             1 

Or.  Lewis  F.  Soule  EL  1-6 

Mil  ford            3 

Bales/Garden  Street/ 
It.  Jacques  EL  1-5 

Shaker  Regional       1 

J-SHS  7-12 

Memorial -Gale  EL;  Belmont  1-6 

Milton             1 

Nute  J-.SHS 

Somersworth         i 

Chandler  EL  1-4 

Grammar/Milton  Mills  1-6 

Great  Falls  EL  1-6 
Green  Street  EL  1-6 

Monadnock  Regional     ] 

Cutler  EL;  West  Swanzey  Ungraded 

Hilltop  EL  1-6 

Mt.  Caesar/Wllcox  EL;  • 

. 

Swanzey  Ungraded 

Stark             1 

Village  EL  1-6 

EL;  Troy  Ungraded 

Mont  Vernon          3 

McCollom/Villagc  EL  1-6 

Strafford           1 

a  1-8 

Nashua             1 

SHS  10-12 

Stratford           1 

Public  1-12 

Elm  Street  JHS  7-9 

Tamworth              3 

Kenneth  A.  Brett  EL  1-8 

Spring  Street  JSH  7-9 

1  QMlfVUI  W*                               " 

Amherst  Street  1-6 

Thornton               1 

Central  K-8 

Arlington  Street  EL  1-6 

I  "IWl  II  b V>* 

James  B.  Crowley  EL  1-6 
Ledge  Street  EL  1-6 

Timberlane  Regional    3 

EL;  Danville  1-5 
Central  EL;  Sandown  1-5 

Mt.  Pleasant  EL  1-6 

Temple  Street  EL  1-6 

Wakefield           1 

Paul/Union  EL  1-8 

Nelson              1 

Munsonville  EL  1-6 

Wentworth           1 

EL  1-8 

Newfound  Area        1 

Bristol  Primary/EL  1-6 

White  Mtns.  Regional   3 

HS  9-12 

EL;  Danbury  1-6 

a.;   Dal  ton  K-6 

Village  EL;  Hebron  1-3 

EL;  Lancaster  K-8 

Connunlty  EL;  New  Hampton  1-6 

C.  D.  Mclntyre  EL  1-8 

Memorial  J-SHS  7-12 

Newmarket           1 

Elementary/High  1-12 

Hi  1  ton-Lyndeborougti    1 

J-SHS  7-12 

Winchester          1 

Thayer  J-SHS  7-12 

Newport 

J-SHS  7-12 
Richards/Towie  EL  1-6 

a  K-6 

Northumberland        1 

Grovetoo  EL/HS  K-12 

Winnisquan  Regional    1 

Middle;  Til  ton  5-8 
Union-Sanborn;  Northfleld  1-4 

Northwood           2 

1    Eb  1-8 

Orford 

Orfordville  EL  1-4 
High/Maaorlal  Hall  K,  5-12 

* 

i 

Pel  ham             : 

1    St.  Patrick  Convent  1-8 

\ 

Pembroke 

Pembroke  Academy  9-12 
Hin/E1ementary  1-8 

Pittsfield 

Memorial/Grammar  EL  1-4 

High  5-12 

/ 

Plymouth            1 

Plymouth  EL/HS  K-12 

♦ 

Portsmouth 

SHS  9-12 

JHS  7-8 

Jones  Primary/Brackett  K-6 

Little  Harbor  EL  K-6 

New  Franklin  EL  K-6 

Wentworth  EL  K-6 

*  Coda  1  -  School 

a  designated  for  both  National  Defense 

and  National  Direct  Student 

Loan  cancellation  benefits 

Coda  2  -  School 

s  deslssated  for  National  Defense  Student  Loan  cancellation  benefits  only  . 

Code  3  -  School 

s  designated  for  National  Direct  Student  Loan  caacallatton  benefits 

only 

the  1978-79  and  1979-60  School  Years 


School  Nastt 
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Llat   of  Schools  •etemlned  to  have  High 
Jot  National   Defenge  Student  Lo««  and  Hatlotwl  DlBtct   Student 


Locatign 


Cod 


Ashtjry  l-ark   City 


/tllanllc    City 


Atlanlir   Cltv  Voc . 
^<tubon   Farfc    Boro 
HarneKat    TWF 
Barrington  Br>ro 
Hayonnf   City 


B^ilevin-    inuT) 

iivlln«wr    Boro 

Be- 1  mar   lioro 
IWrlln  lUI 
Hewrly  City 
Bordentuun   City 
Bradley  £««ch  'Boro 
Brlilprton   City 


m<ena   Rcplnnal 


bbilinrton   City 


♦  Code  1  -  Schoo 
Code  2  -  Schoo 
Code   3  -   Schoo 


*  School  Name 


Concentratlona  of  Students  from  Low-Incnae  Paaiille^ 
Loan  Cancellation  Befeflta  for  the  1978-79  and  1979-60  School  Yearf 


Location 


Code  *  School  Napa 


Aabury  Park   Hl(>h-HS 
Bangs   Ave-^ 
Bond   St -El. 
Bradley-£L 
Middle  School OUd 

Atlantic   City  High-    HS 

Brighton  Ave-O. 

Central    Jr.-^ 

Chalsea  Heights-U. 

Chelsea    Jr.-O. 

Indiana   Ave-H 

Kassachusetts  Av)>-£L 

New  Jersey   Ave-£L 

Our   Lady  Star  of    the   Sea- til. 

Rlchnond   Ave-EL 

St.    Michael -U. 

Uptown  Sch.    Coriplex-U. 

Venice   tark-cl 

Vest   Side- EL 

Atlantic  City  V.x-HS 

Audubon  k'arh-U. 

Elizabeth  V.    Edwards- a 

Avon-d 

Baycnne   Hl(;h-HS 

Bayonne   HIph   In<<ust .    Ccc-HS 

Lincoln   No.    5-0. 

Mary  J.    Donohoe   No.    4- a 

Nuirber    12-John  >'..    Bailey-EL 

Samuel  Roberson  No.  7-£X 

Numt^r  l.£L 
Number  l>.£L 
Saint   Peter'a-O. 

Bellnawr   Fark- l1 
Ethel    M.    Burke- U. 

Bclaiar-£L 

Dwlght    D.    blsenhower   Men- a. 
John  r.    Kennedy   Mem-tX 
Beverly   School -EL 

Clara   Barton-LL 

Bradley   Beach- O. 

Brldgccon  Hlgh-HS 

Brldgeion    Jr.    High- IHS 

Buckshutept  Ro«d-:l 

Cherry  Street -EL 

Indian   Ave- J. 

Irving   Ave-ti 

rear I    ST- EL 

(quarter  Mile  Lan«-EL 

Vine    St-£X 

West   Ave-EL 

Buena  Regional    High-HS 

Collings   Lake    Elen-U. 

Dr.    J.    r.    Cleary  HJddle-Mld^ 

John  C.    Mllan«ai-£L 

Hlnotola   NO   2- EL 

Richland- U. 

VM  B  Donini-EL 

Captain   Janes   Lawrence- EL 

Uias   Boudlnol-sL 

Robert    !>cacy-EL 


HuTlln^ton  Cty.   (conl'di 


■urilngton  TW 


CAa<den  City 


Camden   County  Voc 

Cape  >!ay  City 
Carteret   Boro 


Cherry  Mill    TUl' 

Cbesilhurst 

Clenenton  Boro 

CI  iff side  Cark  Boro 

atfton  City 
Collingswood  Boro 


designated  for  both  Ndtlonjl  Du fense  and  National  Direct  Studen 
designated  for  National  Defense  Strident  Loan  cancellation  benef 
designated  for  National  Direct  Student  Loan  cancellation  benef 1 


Saauel   Saiith-O. 

Wilbur  Uatta  Middle  Sch.-»id 

Beverly  Road- EL 

Finewald-EL 

Shedsker-EL 

Sprlngside-O. 

Thomas   0.    Kopkins-Mld 

Bonsai  I -EL 

Broadway- tl. 

Camden  Hlgh-HS 

Coopers   l>:/nt-EL 

Cramer- EL 

Davis   Elem-EL 

Dudley-tL 

Petters-EL 

Forest    Hills-EL 

Hatch  >fiddle->'ld 

Holy  tiact-iL 

Lanning   Sqiare-EL 

HcCraw-EL 

Mlckle-EL 

Morgan   Village   Mlddle-Vid 

Northeast -EL 

k>arkside-U. 

fowell-EL 

Pyne  foynt   Htddlc-MId 

Sewell-£L 

Sharp- O. 

Sp<<clal   Services   Annex-HS 

St.    /Jithony   of    PaJua-EL 

St.   Joseph's  Pro- Cathedral -EL 

Suncier-tX 

U  S  Wiggins-EL 

Veterans  Menorian   Middle-Mtd 

Washington- 3. 

Whtttier-a. 

Wit  son- 4. 

Woodrow  Wilson   Hlgh-H:> 

Yorkship-EL 

Camden   C  V-T  Gloucester  C-HS 
Camden   C  V-T   Fennnauken-HS 

Cape  May  City  Elci^-£L 

Cleveland-EL 
Colur.bus-d 
Minue-EL 
Kathan  llale-EL 
Uashington-EL 

Erlton-EL 

Joseph  Hinchnan-EL  ^ 

Chesllhurst    Elen-EL 

Uatsontown-EL 

Number  3- EL  * 

Number  ^-O, 

Number  5- EL 

Number  6-cl. 

Number    It-il 

Number   '••EL  \ 

JasMs  A.  Carfield-EL 
Thonwis   Sharp- £L 
William  P.  Tatem-iX 
Zane   North- EL 


Loan  cancellation  benefits 
ta  only 
a  only 


" 

List  of 

Schools  Deterralned  to  have  High 

Concentrations  of  Student 

g   from  Low-Income  Faallles 

For  National  Defense 

Student 

Loan  and  National  Direct  Student 

Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Year* 

I^rtc at  Ion 

Code  ♦ 

School  Name 

Location 

Code  ♦ 

School  Nane 

Coranerclal   TWP 

Haleyvllle-f!aurlcetown-EL 

Elizabeth  City  (conf 

d)   I 

St.   Michael   School-EL 

Port   Korrls-EL 

I 
2 

St.    Patrick  High   Sch-HS 
Thoras   Edison  Voc  Tech  H-Jls» 

Cumberland  Reg 

Cumberland  Reg   H.S.-HS 

bnglewood  City 

2 

Cleveland- EL 

beerfleld  TWP 

Deerfield-EL 

2 
I 

Englewood  Nlddle-Kld 
Roosevelt-EL 

Deptford  TWI' 

Shady  Lane- EL 

Essex  City  Voc 

2 

Essex  City  Voc-Uest   Calow-HS 

Dover  Town 

Academy  St- EL 

I 

Essex  City  V  K   I3th  St   KWK-HS 

Dover  Mlddle-tUd 

1 

Essex  City  V  Sussex  A  KWK-HS 

East   Dover -EL 

1 

Essex  City  Voc   Irvlngtnn-HS 

Oowne  TW 

Downe  TWI'  Eler-entary- tX 

Fairfield  T-it 

I 

Fairfield  T   inter  Couldtn-EL 

Downe  TWP  Primary- EL 

I 

Fairfield  T  Prim  Fairtor-EL 

bast  Orange 

Ashland- a 

Falrview  Boro 

2 

Lincoln-EL 

Clifford   J  Scott   Kigh-HS 
Colurblon-EL 

Fleldsboro  Boro 

2 

Fteldsboro-O. 

- 

Elmwood-tl 

Morence  TUP 

2 

Marcel  la  L  Duffy-£L 

• 

Franklin- EL 

Henry  t  Kentopp-EL 

Holy  Name   School -EL 

Franklin  TUP 

• 

2 
2 

1 

Alma  Preparrtory  Sch. -Nil 
Elizabeth   Axe- EL 
Franklin  Paik-a 

Lincoln-EL 

2 

Hlllcrest-a 

Nas  sau - CL 

Our   Lady  Help  of   Christ-EL 

2 
2 

Janvier- EL 
Lake- EL 

Stockton-  EL 

Vernon  L  Davey-i3. 

2 

Main  Road- EL 

Washington- EL 

William  S  Hart   Klddle-Mld 

Freehold   boro 

2 

1 

Broad   St -EL 

Freehold   Learning   Center- UL 

East  iCutherford  Boro 

Franklin. EL 

2 

Intemediate-Mld 

' 

2 

Park  Avenue  Annex- EL 

bdgewater   Boro 

George  Uashington-EL 

Holy  Rosary   School -EL 

C&Uoway  TWI' 

2 
2 

Arthur  Rann-X 
CceanvlUe-El. 

l^gewater  Hark 

^'agowan-EL 

2 

I  o-nona-  EL 

Sanuel    f.  Kidgway   School -Md 

2 

1 

Sixth   Ave-Abr.econ  HLO:>-EL 
South   Eff  Harbor- EL 

c^   liarbor   City 

Buffalo  Ave-EL 

Philadelphia  Ave-EL 

Garfield   City 

2 

2 

Llncoln-EL 

Hark  Twain- EL 

k+g  Harbor  TWP 

Academy- tl 
bargaintoun-riL 

2 
2 

V^ashinpton   Irving- EL 
Uoodrou  Wllson-WL 

Cardlff-ci 

Clayton   Uavenport-EL 

Ctassboro 

2 

Academy  St .-EL 

Ellnore  H   SUybaugh-^Md 

2 

Classboro  High-HS 

Farming  ton -EL 

' 

2 

lnterr,edlate-EL 

H.    Russell    Swlft-EL 

2 

J  Harvey  Rodg;rs  Konorlal-EL 

• 

VcKee   Clty-ii. 
ScullvlUe-a. 

2 

Thomas   E  bowe-EL 

West    (Atlantic   City-EL 

Gloucester  City 

I 
2 

Broadway- EL 
Brown   St -EL 

Elizabeth  City 

#16  Madison  ftonroe-EL 

- 

2 

Gloucester   Cl:y   Jr/Sr-Hi 

Elizabeth   KIgh-HS 

2 

Highl.-.nd   Park-  EL 

Insnaculate  Venrx.  of  Mory-EL 

1 

Mary   E  Costello-EL 

NO   I   Grover   Clevclnnc!    Jr-JH.S 

Number    1   C   Washing  ton- EL 

Gloucester  TWI 

2 

Erlal    Nc   5- EL 

Kurber    11   William  lenn-EL 

2 

Gloucester  TWP- EL 

Nuwber    13  B  Franklin- EL 

Number    1^   A  Lincoln- EL 

Greater   Egg   Harbor   Reg      2 

Absegari    HS-IU 

Number    15   C   Colurbus-a. 

I 

Oakcrest    High-Hi 

Nurbcr    17  T    Roosevelt- EL 

^ 

Number    19   Woodrow  Wilson-EL 

Greenvrlch  TWP 

2 

Viorrls  Goodwin- EL 

Nur-ber    2  Alex  Ham    Jr   H-JHS 

Number    2  Wlnfield    bcott-EL 

Hackensack  City 

2 

Falrmount-EL 

Number    20   John   riarshall-EL 

2 

Fanny  :•  Hlllers-EL 

Kurber    23  N  M  Butler-EL 

2 

Jackson  Ave-EL 

Number    2<>   J  P  (Mitchell -EL 

2 

Maple   I'ilt-EL 

Number    3  Contlnental-EL 

2 

Middle  School. Kid 

Number   3  Lafayette   Jr   H-HS 

« 

Nurber  4  T   Roosevelt    Jr  H-JHS 

HadCon  TVfi 

2 

Clyde   S   Jenaings-EL 

- 

Number  6  Lafayette- O. 
Nurber   9    Ellas   Boudinot-O. 

2 

Thomas   A  Edlson-EL 

2 

St.    K.ary  of   Assumpt lon-HS 

Hainesport  TUP 

2 

Hainesport -EL 

*  Code  I  - 

Schools 

designated    for   both  Nutionul   Iiefi-nse  and  National    Direct 

Student 

Loan  cancellation  benefits 

Code  2  - 

Schoolb 

designated    for  National    !lefen:>c 

Student  Loan  cancellation  benefits  only 

Code  3  - 

Schools 

dcbi^nated    lor   National    Olrccl 

Student   loan  cancellation 

benefits  only 
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NOTICfS 


ton  JEKSEf 


Location 


List  of  Schools   Detemlncd  to  have  High   Concent  ration*  of  Students   f 
Student   Lo^n  and  National   Direct   Student   Loan  Cancellation  Benefit! 


Ilnrnilton  TVt 


Kannonton  ToMi 


Harrison  Tovm 

•lenry  Hudaon  Reg 
HlKhland  P/irk   Boro 

Highlands   Boro 
Hillside  TWi' 
HobtAen  City 


Code  »     School   Haae^ 


IhifMitconf 
Hop«ywl|   TUF 
Hnwell    14 

Irvlngton  Town 


Islanu  Heights  Boro. 
Jersey  City 


*  Code  1  -  Schoo 
Code  2  •  Schoo 
Code   3  -  Schoo 


Locat Ion 


George   £  Wilson-U. 
Greenwood- EL 
J  Harold  Duberson-U. 
Joseph  C  Shancr  f>emorial-El 

S9nnybr'»e-EL 

GreeniMy /Geneva  Acadeny>n. 
Haiwaontoo    tlam-iX 
Hflpwnortcn   Viddlc-Mld 
St.    Joseph    El  en  &   Mt|'h-£L/SEC 

Lincoln  fk>.    3-J, 
Washlnpton  No.  l.>!ld 

Henry  Hudson  Seg-HS 

Irving- to. 

St.  i'aul-s  School. Q. 

Hlghl.jn«fs-a 

Hurden  LcH>iier>6L 

A  J  DeV^rest    Jr   H-JHi 
Daniel   S   Keatey  No   3-tL 
David    ;,  Rue   No    l-a. 
Hoboken   Hlgh-H:> 
Joseph   F   Brandt    Jr   H  No   2-JHS 
Joseph   F   Brandt    No   2-£L 
Our  Laily  of   Grace   Sch-£L 
Sadie   F   Uelnkauf    'k>  b-O. 
Salaatore   R.    Calabro  No.-tX 
St.    Joseph  School  •O. 
Thofna*  G   Connors  yen  N0.9>a. 
Uallace  M,  (.a. 

Tulsa  TralNEL 

Hop«-wpl|    Crest 'U. 

HoiwjiM   IVl-iO. 

Ard«iia-U. 

Sotonan  Schecter   .Vcad.-EL 

Augusta   St -a. 
Berkeley  Terraca-tX 
Chancellor   Ave- EL 
Grove   St.-O. 
HI   Vernor   Ave-£L 
Myrtle  Ave  Vld4le-Kld 
St.   Leo-iJ. 
Union   Ave- EL 

Island   Helghts-O. 

Academic   H|gh-HS 
Alexander    D  Sullivan    30- hX 
All   Saints   School -O. 
Aasunption   School -iO. 
Cornelia  F  Bradford    16. EL 
Dr  Charles  t  DeFuccio  39-EL 
Ezral   L   r^jlan  W)-a. 
Frank  R  Conwell    «3.EL 
Jaaes  F  Murray  38. C 
Joseph   H  Brenslnper   17-EL 
Jotham  U  Wakeman  6- EL 
Kennedy  Nur-ber  9-3. 
Lincoln- n^ 

Martin  L   King   Jr    yll-EL 
Hedlcal   Coaspleii.tL 
Nunber    12-£L 
Nunbcr   U-EL 
Number    la. EL 
Nuviber    2.iX 
Number    20. 0. 
Number    22.  il 


Code  *     School  Mmm 


Jer/ey  City  (cont'd) 


Keansburr   Boro 

Kearny  Town 
Lakewood  TUP 


Launslde   Bom 

Lawrence  TWl' 
Linden  City 


Llndenwold  Boro 


Little   iff  llarboT  TUF 
Lodl   Borough 

Long  Branch  City 


LotNrr   Canden   CO  Reg 


Lowr   Cape   Hay  %e^ 


designated  for  botli  Njtlonjl  Defence  and  National  Direct  Studcn 
designated  for  National  Defenae  Student  Loan  caacallacloa  beoef 
designated   for  Hat  local   Direct  Student   Loan  cancellatloo  benefi 


oa  Low-Income  Faadlles 

or  the  1978-79  and  1979-BO  School  Yeara 


List  of 
For  Wational  Defense  Student 


Schools  Determined  to  have  High  Concentrations  of  Students  from 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for 

Location Code  * 


14399 


Low- Income  Families 

the   1978-79  and   1979-80  School  Years 


Number   23.  EL 

Dumber    24.0. 

Number   27. EL 

Number   28- EL 

Number    n-a. 

Number    33- a 

Number    34.  EL 

Number    35*  Q. 

Number  41. a 

Nunber   42-SuRinlt.CL 

Number   i-KL 

Number   R.EL 

Rafael    DE  J  Cordero  rk>   37-0. 

SS.   Peter  (.  Paul    fkrainion-eX 

St.    Bridget- EL 

St.   Mary   Elementary. EL 

St.  Mary  Hlfh  Sch..Hi 

St.   richacl    blem.-EL 

St.   Patrick  School -EL 

St  Peter  Cr.vmar  Sch.^EL 

Storms  Street- a. 

Whitney  M  Younp   Jr   Tlun  1S-£L 

Keansburg-EL 
Keonsburg   Jr  Sr  Hlgh-HS 
Keansburg   Middle-Mid 
Saint   Ann  School -EL 

Washington- EL 

aifton  Avi-a  ' 

£ll«  G  Clarke- £L 
Lakewood   Cheder   School .iX 
Lakewood  High-N;> 
Lakewood  Hlddle-Mid 
Princeton    Vvenue-EL 
Sprucp   St. J. 

Lawnside   E.em-EL 
Lawnslde  Kiddle-Mld 

Eldrtdfe  Park- EL 

Joseph   £  Soehl    Jr  H.JHS 
Kurbcr   Annex- iX 
Number    2-0. 
Number    3-cX 
Number  4-0. 

Nusiber  1  Llndenwold- EL 
Number  4  Llndenwold-O. 
Nuaibcr   S  Llndenwold.  J. 

Little  E«g  Ha-V)'..;_ 

ColwnbuB 

HiUtop-a  ^ 

Roosevelt. EL  V 

Wilson. EL 

Broadway- EL 
Elberon-O. 
Cerfleld-EL 
Gregory- EL 
Lenna  W  Conrow-eX 
Long   BrancW  High.HS 
Long   Branch  Junior.JHj 
North  Long   Branch- EL 
West   End-a 

Edgawood   Re^iAnal   Sr  Hlgh-HS 
Overbrook  Reg   Jr  High- JUS 
Overbrook  Reg  Sr  High.H:> 

Richard  M  Teltelman  SC.Xld 


lyw-nMnii                             Code  *     School  Name 

Lower  TUl 

1       ^    Lower  TUl    Consolidated- tX 
1           Maude   Abrams  Primary- EL 

Lyndtwrst  TVr 

2           Lincoln^EL 

Magnolia  Boro 

2           Magnolia- EL 

Mainland  Reg  H 

1            Mainland  Reg  Hlgh-HS 

K-anchester  TWP 

2           Manchester  High-HS 
2            Ridgeway-EL 
2            Whitting-EL 

Mannington  TWl' 

I            Monnington-EL 

Margate  City 

2           Lnion  Ave-EL 

tiatawan  Regional 

2            Cllffwood-EL 

rteurlce  River  TWF 

2            Maurice  Rlv«r-EL 
2           fort  auabeth.a 

Middle  TWl' 

2            Middle  TWP  Elen.  No  4-Kld 
2           Middle  TUP  Hen  3-EL 
2           Rio  Grande. a. 

KiddieseK  Boro 

2           Parker.EL 

KlddteMS  City  Voc 

2           M  Sex  Cty  Voc  P«rth  Amboy-HS 
2           kS«x  Cty  Voc  Woodbrldge-Hi 

School  Nane 


New  Hanover  T>.'I 


Newark  City 


Mlddletown  TWP 
MlUville   City 

Monro*  TWP       . 
Monte  lair  Town 

Morris  School  District 

Mount  Holly  TWP 

Mull lea  TUP 


Neptune  TWl 


New  Brunswick  City 


East  Keansburg.EL 

Culver-cL 
Holly  Imights-EL 
Itount  Ileasant.EL 
R  D  Uood-EL 

Leda   Shishoff   Eler-EL 

Grove  Street. EL 
Northeast.  IX 

Hillcrest-EL 
Uoodtand   Avenue*  Q. 

Anna  C  Heller-EL 

Bra»nerd-EL 

Fulwell.EL 

Agriculture-li 
Elwood-EL 
Kcsco-  EX 

■Bradley  I  ark- a. 

Green  Grove- EL 

Neptune   Junior  Hlfh-JHS 

Ocean  Grove- EL 
~~bc*an  Grove  ttiddle-Mld 

Ridge  Ave  Kiddle-IIld 

Summerf ield-EL 

Whltesville-a 

A  Chester  Redshaw-Mid 

Llncoln-lX 

Livingston- tX 

Lord   Stirling. EL 

HcKlnley-a 

Nathan  Hale- EL 

New  Brunswick  Sr  High-HS 

Nyerere  td.  Institute* a./ Sec 

Roosevelt  Intermediate. IX 

Sacred  Heart  School -tX 

Washington*  Q. 


Loaa  cancel let loo  bmaeflta 
ta  only 
s  only 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  -  Schools 


New  Hanover  TOT*  EL 

Alexander  St -EL 

Arts-HS 

Avon  Ave-Q. 

Barringer.HS 

Belmont    Runyon-EL 

Bergen  St*lX 

Bragaw  Ave-CL 

Bragaw  Ave  Annex- IX 

Broadway- EL 

Broadway  JR-JHj 

Burnet   St-iX 

Canden  t;iddle-Mld 

Camden  ST- EL 

Central -HS 

Chancellor  Ave-EL 

Chancellor  Ave  Annex* EL 

Cleveland- EL 

Clinton  Ave-EL 

ainton  Place  JH-JHS 

Da>-ton   St -EL 

Dr  William  H  Norton- EL 

iLast   Side*HJ 

Education  Center   for  Youth*HS 

Eighteenth    \ve-tX 

Elliott   St -a 

Usex  Cothdlic  High-HS 

Fifteenth   Ave* EL 

First   Avenue- EL  ' 

Fourteenth  Avenue- EL 

FranklIrg*EI. 

Good   Counsel   High  Sch.-Hj 

Harriet  Tubr^n-EL 

Hawkins  ST- a 

Hawkins   ST  Annex- IX 

Hawthorne  Ave-EL 

Hawthorne  Ave  Annex- EL 

Ironbound   Corantnlty  Sch.-(X 

Lafayette  St- EL 

Lincoln-EL 

Louise  A.  Spencer-LX 

Madison  ^Uem.-IX 

Malcor  A  ShaboBS  fiiph*HS 

N.aple  Ave-EL 

r'>aple  Ave  Annex- EL 

Maple   Lyons   Annex- EL 

Marcus  Garvey-EL 

ftattin  Luther  King  Jr.- IX 

%Klnley-a 

tinier  bt.-lX 

tlorton  St. -EL 

Mt.   Vernon- EL 

Newark   Boyb    Chorus-f'id 

Newton  St.. IX 

Oliver   St.-U. 

leahlne   Ave-tX 

Project  Llnk-JHS 

Wultman  Street -EL 

(<uitman  Street   Annex- EL 

R   ClenentP-Mt   i  leasant    An-U. 

Ridge   St-EL 

Ridge    St    Annex-EL 

Roberto  Clemente-EL 

Roberto   Clemente   Annex-EL 

Rosevllle  Ave-EL 

Roseville   Ave  Annex-EL 

Sacred  Heart -EL 

Saint    Ann's-EL 

Saint    Rocco-EL 

Science  High-HS 

Seventh  Ave  Jr  High-  JHS 

South  Seventeenth  St- EL 

South  St- EL 

Speedway  Ave-  EL 


designated  for  both  National  Defense  and  National  Direct  Student 
designated  for  National  Defense  Student  Loan  cancellation  benefi 
designated  for  National  Direct  Student  Loan  cancellation  benefit 


Loan  cancellation  befeflts 
ts  only 
s  only 
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UMI 
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NOTICES 


NOTICES 


NEW  J&CiSI 


14401 


U.t   of  School.   Determined   to  have  High  Concentr.tlon.   of  Students 
For  national  Defense  Student  Lo.n  .nd  Hatlon.1  Direct  Studept  totn  Cncell.tlon  Benefit. 


Location 


Cod 


Newark  City   (cont'd) 


f 


Newton  Town 
North   Barren  TUP 

North  riatnf ield   Bore 
North  Wlldwood   City 
Oaklyn   Boro 
Ocean  City 
Old   Bridge  TUf 
Cranje  City 


Valnyra 

fa. sale   City 


P«c«r««o  City 


•     School  Ma. 


Springfield   A  Connunlty  S-EL 

St.    Aloyslus-tl. 

St.    Columb«-EL 

St.   Francis   Xavler-£L 

St.   Michaels- EL 

St.    Rose   of    Llma-cX 

St.    Vincent    Aeademy-HS 

Sussex  Ave-  U. 

Sussex  Ave  Annex-£L 

Thirteenth  Ave- EL 

University  Hlgh-HS 

Uarren  St-iJ. 

Webster   Jr-JHS 

West    Kinney   Jr-JHS 

West   Side  Hlgh-Hb 

Wilson   Avc-iO. 

Hal  stead  St-iO. 

Lincoln   No   S-4X 
North   Borg^n  Hlgh-HS 

SoiMrset-3. 

Margaret  >!ace  Elem-O. 

Oaklyn   cltn-'H. 

Prlnary«iL 

Madison  Fark>EL 

Kavsiond   E  Vorhees-£L 

Central -EL 

Cleveland  St- EL 

Forest  St -EL 

Lincoln  Ave- EL 

Oakwood  Ave- EL 

Oranpr  'Iridle-Md 

Our  Lady  of  H^  Carnel-EL 

Fark  Ave-|U 

Delaware  Ave- EL 

Holy  Trinity  School-U. 
Number  1  Thomas  Jefferson-£L 
Number  10  Roosevelt -EL 
Number  11  Memorlal-a 
Number  3  Franklin- EL 
Number  4  Lincotn-Mld 
Number  6  Lafayette- EL 
Number  7  Grant- EL 
Number  8  I>ulaskl-a 
number  9  Columbia-EL 
Fassaic  Catholic  Rrg-O. 
'  Passaic  High-KS 
Pope  Puis  XII  High  Sch-HS 

Bishop  Navagh  Regional -Q. 

Dale  Ave- a. 

Eastside   Hlgh-KS 

Edward   W   Kit  pat  rick- EL 

John   F.    Kennedy  High-HS 

Martin  Luther   King   School -Mid 

Number    10- EL 

Number    11- EL 

Number    12- EL 

Number    1 3-  EL 

Number    14- EL 

Number   15-3.  > 

Number    16 -EL 

Number    17-0. 

Number    18- EL 

Number    19-0. 

Number    2- EL 

Number    20- J. 


Location Code 

Faterson  City  (cont'd) 


Paul. boro'- Boro 


Femberton  TWp 


r«nns  Crv-Carn«y*a  Point 


Pennsduken  TUP 


I'vrth  toboy  City 


Plscataway  TW# 


Pittsgrove  TUP 


Plea.antvUlc  City 


Low- Income   Pemllles 
the  1976-79  and   1979-80  School  Years 
►     School  name _^ 


List  of 
For  National   Defense  Student 


Number   21 -EL 
Number    Vt-EL 
Number    26- £L 
Number    28- a 
Number   3- EL 
Number  A-O. 
Number    S-EL 
Mjmber  6-0. 
Number   7-0. 
Number   8-EL 
Number  9- EL 
Roberto  Clement e-EL 
St.    Jo.eph's   El  em- EL 
St.  Thcrcse  School -EL 

Billingsport-EL 
Loudenslager-£L 

Alexander   Oenbo-O. 
Howard  L   £mmon.-£L 
Oak  Cre.t-EL 
Stackhou.e->i 


Broad  St-O. 

Field  St-EL 

Lafayette-Pvr.hing-EL 

Paul   U  Carleton-EL 

Penns  Grove  Middle   Sch-Mld 

Penns  Grove   Reg   High-HS 

Vest    Harmony- EL 

Albert    Burling- EL 

AcKMi   Hcights-EL 

Baldwln-a 

Benjamin  Franklin- EL 

Central -EL 

Collins  Tract-EL 

Oelalr-EL 

C  H  Carson-EL 

George   B.    Fine- EL 

Longf  el  low- EL 

Number    S  Pennsauken-EL 

Pennsauken   Jr   Hlgh-JHS 

Roosevelt- a. 

James   J.   Flynn-EL 

Mc  Clnnls  Middle  School->Hd 

Number    l-O. 

Number    10- O. 

Number    2- EL 

Number    S-O. 

Number    7-0. 

Ubr   Lady  of   Hungary- EL 

Perth  Amboy  Hlgh-HS 

Rose   A  Galvin-EL 

SaiKiel   e  Shull    Mlddle-Mld 

Arbor- O. 

Dwight  0  Elsenhower- EL 
Lake  Nelson  School -O. 
Qulbbletown  M\ddle-Mld 

Norma- EL 
Olivet-EL 

Decatur  Ave- EI 

Leeds  Ave-O. 

North  Main  Street-O. 

Pleasantvitle  Hlgh-HS 

Pleasantville  Junior-EL 

South  Main  St-EL 

St.  Peter' s-EL 


Location 


Schools  Decemtned  to  have  High  Concentration,  of  Students  from  Low-Incoaie  Families 

Loan  and  national  Direct  Student  Loan  Cancellation  Benefit,  for  the  1978-79  and  1979-80  School  Year. 

(i>de  *  School  Na»e Location Code  *  School  Waae 


Princeton  Reg 
gulnton  TUP 
lUhway  City 
Ked  Bank  boro 

Riverside  T!.'p 
Salem  City 

SayreiTllle  Boro 

Sea  Bright  Borp 

So.  Gtouc.  City.  Reg.N 

Soner«  Point  City 

Somerset  County  Voc. 
Somerville  Bcro 

South  Apboy  City 

South  Harrison  TUl' 

South  Rbnterdon  Reg  H 

South  River  Doro 

SpOtswxKKj    Buro 

Stafford  TWl 

Stratford  Boro 

Sussex-Wantage  Reg 

Swedesboro-Woolwlch 

Tlnton  Fall. 
Tom.  River 
Trenton  Clfy 


Pompton  Lake.  Boro 


Ukeslde-Mid 


2  Community  Park- EL 

2  («ilnton  TUP.CL 

2  Franklin- EL 

1  HechAnlc  St-EL 

1  Prlmary-EL 

1  River  St-O. 

2  Riverside   Elen-EL 

I  John  Fenwlck-EL 

1  Saleir  Kigh-HS 

1  Salen  Middle-Kid 

2  Ullson-O. 

2  Sea  Bright -EL 

2  Delsea  Regional   High-HS 

2  DawN  Ave  aem-EL 

2  Jordan  Rd-EL 

2  Hew  York  Ave- 11 

2  Somerset    CO  Voc  Tech  High-HS 

2  Building.  Number   1-EL 

2  South  Anboy  Middle  Sch-Md 

2  Harrlsonvllle-EL 

2  S.  Hunterdon  Reg  HIgh-Hb 

2  Uillett-O. 

2  u  Raymond   Appleby- EL 

2  Stafford   Interned  late- O. 

2  Princeton- EL 

2  Sussex- a 

2  Wantage   El  em- EL 

2  r.argaret   C  CI  If  ford- EL 

2  Walter  H  Hill-EL 

2  Kahala  F  Atchlson-O. 

2  Toffl.  River   Elem-EL 


2  Cadualader-O. 

I  Franklin- EL 

1  Crant-EL 

1  Cregory-EL 

1  Harrison- EL 

1  Jefferson- tl 

1  Joyce   Kilmer- EL 

1  Monument- EL 

I  Kott-EL 

1  Nunber   I   Jr  Hlgh-JHS 

2  Number    2   Jr    Elen  OlvEL 
I  Nunber   2  Jr  Hlgh-JHS 

1  Nuxber   3  Jr  Hlgh-JHS 

1  Number  4   Jr  Hlgh-JH^ 

1  Number    5  Jr   Elen  Div-EL 

1  Number  5  Jr  Hlgh-JHS 

I  Parker- EL 

1  Robbing- a 

1  Sacred  Heart   School -EL 

2  St.   James   School -EL 
1  St.    Joseph  School -EL 
1  Stokes- EL 


Trenton  City  (Cont'd) 

Tuckerton  Boro 
Union  Beach  . 
linlon  City 


Upper  Plttsgroye  TWP 
Upper  TWP 
Ventnor  City 

Vlneland  City 


Veehawken  Tup 


West  Mew  York  Town 


We.tvltte  Boro 

Weymouth  TWP 
Wharton   Boro 

White  TUl 
Ulldwood  Cltr 

UllUngboro  TWl' 

Wlnslow  TWP 
Woodbine   Boro 


I  Trenton   Central    High-HS 

1  Uashington-U. 

1  Ullson-U. 

2  Tuckerton- EL 

2  Memorial -EL 

2  Emerson  High-H^ 

2  Hudson- EL 

I  Robert  Waters- EL 

1  Roosevelt- O. 

1  Sara  y.  Gilmore-EL 

1  Thonas   A  Edison- EL 

2  Union  Hill   High-H:> 

1  Uashlngton-O. 

2  Upper  Pittsgrove-O. 

2  Kiddle  School -Mid 

2  Lafayette  Av!-GL 

2  Ventaor  Middle  Mid 

2  Anthony  Ros.: -EL 

2  Cunningham- O' 

1  Dane  Bfirse-O. 

2  E«*t   Landls-EL 
2  East   Side-EL 

2  John  H  Wlnslow- EL 

2  Johnstone-^ 

2  Landls  Jr  Hlgh-Mld 

2  Main  t.  Sherman- EL 

2  Karle  Durand-EL 

2  K<tx  Leuchter-EL 

2  Memorial    School -Mid 

I  Park  and    ua»t-EL 

1  Reber-EL 

2  Vlneland   Sr  Hlgh-Hj 

2  Vlneland  Sr  High  Annex-HS 

1  Theociore   Roossvclt    «tS-EL 

2  Uoodrow  Ullso.i   No.   4- EL 

2  Harry  L  Baln-I 

2  Memorial    High  HS 

2  Number   1-EL 

2  Number   2- EL 

2  Number   3- EL 

2  Number  4- a 

2  Number   S-EL 

2  Thonas  West -10. 

1  Weyauuth   Elen- EL 

2  A  C  Mac  Klnnon  Kiddle-Mid 
2  Karle  V  Duffy- a 

2  White  TUP  Con.-£L 

1  Uementary   No   1-EL 

1  Clenwood   Ave- EL 

2  Wlldvfood   Hlgh-HS 

1  Bookbinder- EL 

2  Ha%/thorne   Park- EL 

2  J  Cresswell  Stuart- EL 

2  I'ennpacker  Park- EL 

2  Wlnslow  Twp  School  No  I- IX 

1  Woodbine  Elem-EL 


*  Coda  I  -  Schools  deslgnat<!d  for  both  National  Ue 
Code  2  -  Schools  designated  for  National  Defense 
Code  3  -  Schools  deslsoated  for  National  Direct 


ten»v   and  National  Direct  Student  Loan  cancellation  benefit. 

Student  Loan  cancellation  benefits  only 

'.Student  Loan  cancellation  benefits  only 

1 


*  Code  1  -  Schools 
(k>de  2  -  Schools 
Code  3  -  Schools 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  caaccllstioo  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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,MAt< 


CN  II  197* 


UMI 


14402 


NOTICES 


HtU  Ji^-iiSt 


NOTICES 


tiOl  H£XICO 


Lint    of   Schools   Defr-nliwd   to  h«ve  HlRh   roncentrat tons   of  Students    froT'i  Low-lncr«np   Fanjllcs 
for  Bar  tonal   Defense  Student   Loan  and  Kitlonal   Mrect   Student    Loan  Cancellation  Befeflts   for   the   1978-79  iind   1979-80  Srhool  Years 

Code  *     School 


to-:  at  Ion 

~Woo<ihrltl>i-  TV.1 


W«i<irlh*jr\    Cily 


Code  *     School  Name 


Ross    S:rpet-£I 

£vergra*Ti  Ave-£1. 
Interredlate-  Schcx-I-Mlrl 
Walnut   St -a. 

Ueat    ::ncl-ia. 


Location 

Woodlynne   Horo  2 

Woot'stowr   rllesprcv*'    Heg. 


name 
Wooc!  1  ynne  -  iX 


UonriKtown   Hi^h-Hj 


List  of  Schools  Determined   to  have  High  Concentrations  of  Students   f 
For  national   Defense  Student   Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts 

Code  *     School  Waaie . Location Code 


Location 


14403 


oiB  Low-Income   Families 
or   the   1978-79  and   1979-80  School  Years 
School   Waiae 


CARLSbAD  UliT, (cont'd) 


CARRIZOZO    OIST 


CENTRAL    DISTRICT 


sat  Hcxicu 


List    of   Sihool-;   Del«  iT.rim-»1   to  h.v  e   >\Ik*>  i>>n<-entr.it  ions   of  Students    fr«j«  Low 
For  !<.alon.«I    Di-'fcnsc  Stiijcnt   Loan  and  Hitlonal    Dlreut    Student    Loan  Cantellat  t<wi  Benefits    for   the 


Location 


Code  *     School   tU'V 


Location 


ln«on<   Famines 

1976-79  an.i   1979-60  School  Years 
Code  *     ScIkk)!   Maine 


t^lfA-f  notg   that    all    elesientary  ami    se- ondary 


scho«<l  <i   li.   this   Sta  e  • 
Imtiar.   <>ll'.ilrs   ar*-   con 
if  I  rat  ion   of    a   hich   cone 
frtv.   lr>%^incor«    friniiie 
rot     if.c  liit'-e^!   on    this    1 
AlAMOCOROO    OIST 


Albuquerque  oist 


leratei'  by   the   Bureau  of 
Cered   to  ("eel    th<   4ual- 
entratlon  of    students 
and  are,    th^r^^fore, 
St.) 

S«cr«mento   1. 1 
Vucc«    El 
La    Luz    El 
North    El 
Slerrai    El 


HN    Youth    Diagnostic    Ceitter 

East    San   Jo«e    El 

Valle  Vista  El 

Eugene  Field  El 

Lowell  El 

Dolores  Conzales  II 

Alaomsa  El 

Longfellow  El 

Old  Town  El 

AtrisLO  El 

Ouranes  El 

Kit  Ca^soa  El 

Hook tain  View  fl 

Larrazolo  El 

La  Luz  El 

Barcelona  El 

LavalantJ  El 

Arnljo  El 

Chaparral  L| 

MIssloa  Avenue  (i 

La  Nesa  El 

Criegos  El 

Los  Padillas  El 

Carlos  Key  El 

Pajarito  El 

Enerson  El 

Navajo  Ei 

Cochiti  Fl 

Ranches  .E  I 

HacArthur  El 

Adobe  Acres  El 

A.  Hontoya  E I 

Alameda  II 

Hawthorne  li 

Wherry  El 

Washington  niddlc 

Ernie  Pyle  Middle 

Trunan  Middle 

Adams  Middle 

Polk  Middle 

Garfield  Middle 

Harr  i  son    ni  dd le 


ALBigi'tRwl't  DIbTRlCI    (cont'd) 

3 
3 
3 
3 
3 
3 
I 
3 
3 


ARTESIA  DISTRICT 


•ELEN  DISTRICT 


tEANAllLLO  OIST 


BLOOHFIELO  DIST 


dLOOnFIELO 
/ 

CAPITAN  DISTRICT 
CARLSBAD  DISTRICT 


I 
I 

3 
3 
3 
3 
3 
3 


Taft  Middle 
Roosevel t  Middle 
Hayes  Middle 
Al  buquer que  HS 
Rio  Grande  HS 
West  Mesa  MS 
St.  Franc  i-.  Xavier 
St.  Theresi'  El 
San  Fe I i  pe  El 


CHAMA  VALLEY  OIST 


II 


Roselawn  El 
Central  El 
Yucca  El 
2ia  Middle 
Hermoia  E  I 
Park  JHS 
Artcsia  MS 


Gi  I  Sanchez  E I 
Central  El 
Belen  JHS 
Rio  Grande  El 
Denni  s  Chavez  L  i 
Jarami I  I o  El 
Belen  HS 
St.  Mary's  El 


Roosevelt  II 
Cochiti  El 
Santo  Domingo  E I 
Bernal i I lo  JHS 
Bernal i I lo 
Bernal i I lo 


CIMARRON  DISTRICT 


CLAYTON  DISTRICT 


CLOVIS  DISTRICT 


MS 

I  ndependen t 

Baptist  Acad 


emy  E  I 


Rio  Vista  El 
Blanco  El 
Nesa  Alta  JHS 
Central  El 
Bloomfirld  HS 

Brethren  in  Christ  Hiss 
Berean  Mi  ss  i  on  El 


Capitan  El 

Craft  El 

HI  I  Icrest  E I 

Joe  Stanley  S<ai  th  El 

Parte  El 

Al  ta  Vista  JHS 


I  on 


El 


COBRE  DISTRICT 


CORONA  DISTRICT 


CUBA  DISTRICT 


DENING  DISTRICT 


DES  MOINES  OIST 


DEXTER  DISTRICT 


Ed  i  son  E I 
Eddy  El 
Mid  hS 
Sunset  El 
St.  Edward' 


s  El 


Carrizozo  El 
Carr  i  zozo  M  i  dd  te 
Car r  i  zozo  HS 


Nasch  t  1 1 i  El 

Newcomb  E| 

Mesa  El 

Nizhoni  El 

Pre-Educa t ion  Center  Et 

(Nataanl  Nez) 
Shiprock  HS 
Shiprock  Middle 
Ruth  N.  Bond  El 
Grace  B.  Wl  I  son  El 
Central  JHS 
Central  HS 


CanJ  i Ion  £1   ' 
Tierra  Amar  ilia  E  i 
Tierra  Amarilla  Middle 
Chana  Middle 
Chana  El 
Escalante  HS 

Cimarron  El        ' 
Cimarron  KS 

Klsc^    El 
Clayton    JHS 
Aly^s    El 
layton   HS 

Lincoln  Jackson  El 

La  Casi  ta  El  ' 

Bella  Vista  El 

Lockwood  El 

Cameo  E I 

Cattis  JHS 

Parkview  El 

Marshall  JHS 

Our  Lady  of  Guadalupe  El 


DULCE  DISTRICT 


ENCINO  DISTRICT 


ESPANOLA  DISTRICT 


ESTANCIA  DIST 


EUNICE  DISTRICT 


FARMINGTON  DIST 


FLOYD  DISTRICT 


FORT  SUMNER  DIST 


GADSDEN  DISTRICT 


Central 
Hurley 
Snell  J 
San  Lor 
Bayard 


El 
El 
HS 

enzo 
El 


El 


Corona  HS 


Cuba  Middle 
Cuba  HS 
Cuba  El 
IsMiacu  I 
Brethre 


CALLUP  DISTRICT 


T- 


ate  Concep 
n  Navajo  M 


tion 
iss  ion 


Columbus  El 


0es  Moines  El 


Dexter 
Dexter 
Dexter 


El 

JHS 
HS 


Code   I   -   Schools   designated   for   botli  Nation<il    Defense   and  National    Direct    Student    Loan  cancellation  benefits 
Code   2   -   Schools  deslj^nated    for   TUtlon^l    Deft  a-<e  Stu<tcnt    Loan  Ldncellatlon   benefits   only 
Code   3   -  Schools  deslgnutcd    for   National    l)itei-t   Student    Loan  cancellation  benefits  only 


*  Code  1 
Code  2 
Code   3 


Schools  designated 
Schools  designated 
Schools  designated 


for  both  Nat 
for  National 
for  National 


lonal  Defense  and  National   Direct  Student  Loan  cancellation  benefits 

its  only 
Cs  only 


Defense  Student  Loan  cancellation  bene 


Direct  Student  Loan  cancellation  benef 


Dulce  HS 
DuTce  El 
St .    Franci  s 


El 


Enc  i  no 
Enc  i  no 


El 

HS 


Et 


HS 


Mountain    View 

Hernandez    El 

San    Juan    El 

Ch  i  mayo    E I 

Alcalde    El 

Abiquiu    El 

Di  xon    E  I 

Sombr  i I lo    El 

Espanola    JHS 

Espanol a    Valley 

Velarde    El 

Espanola    Et 

J    F    Kennedy    JHS 

Fairview    El  \ 

Holy    Cross    El     (Santa    Cruz) 

Estancia    El 
Estancia   HS 

Nettie    Jordan    El 


Apache  El 

McCormick  El 

Swinburne  El 

Navajo  Methodist  HS  (6.12) 

Floyd  El 
Floyd  HS 


Fort  Sumner  El 
Fort  Sumner  HS 

Suntand  Park  El 
San  Miguel  El 
Mesquite  EI 
Gadsden  JHS 
La  Union  El 
Anthony  El 
Anthony  MId-Et 
La  Mesa  £1 
Gadsden  HS 

Smith  Lake  Et 
Twin  Lakes  EI 
Tohatch!  HS 
ZunI  El 

Towa  Yal lane  El 
Tohatchi  Et 
Churchrock  Et 
Crownpoi  nt 
Tse  BonI to 
Crownpoi  n t 
Navajo  El 
Navajo  JHS 
Thoreau  HS 
Washing  ton 
Lincoln  El 
Ramah  El 
Thoreau  El 
Aileen  Roat  Et 
Sunnystde  Et 
ZunI  HS 
Gat  tup  Middle 
Roosevelt  EI 
Red  Rock  EI 
Jefferson  El 
Indian  Hilts  El 


HS 
Et 
Et 


Et 
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UMI 


14404 


NOTICES 


Nt>    HtXlUI 


NOTICES 


HEW  MEXIOO 


14405 


^                                           Littt   of 
_Lo«,nr_ion Code  * 


School*    neternln*'!   Wo  have   Hlfth   Concentration!!  of  StiidentK    frooi  Low-Invorae   Paalll'-s 
Loan  %od  National    Ulract   Student   Loaa  Cancellation  B*oeftt«   for   the   '^78-79  and   1 979::80  .Syjtqo l_Y<«g« 
School   H-vce Locat  Ion "    "      "      ~   '       '    " 


GRADY    DISTRICT 
GRANTS    DISTRICT 


CALtl'i  U:j>T.' (cont'd)  I 
I 
I 
3 

3 
3 
3 
1 
I 
I 
I 
1 
3 
3 
3 
I 
3 
1 
3 

I 
3 
I 

3 
3 

I 
I 

MOUSE    DISTRICT  3 

JEHC7    nOU^UAIN    OIST     1 

I 


HAGIR.IAM  DISTRICT 
HATCH  DISTRICT 
HOBBS  DISTRICT 

HONDO  «ALIEY  OIST 


JEHEZ  SPRINGS  DIST 

LAKE  ARTHUR  OIST 
LAS  CRUCEC  OIST 


LAS  VEGAS  CITV 


LAS  VdUA^k  WuT 


1 

I 

3 

I 

1 

I 

I 

I 

3 

I 

I 

I 

I 

I 

I 

I 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

I 

I 

I 
I 
I 
3 
3 
1 
« 
I 
I 


St .  AntM>r>y  '  s  £  I 

St .  Franc  is  El 

Zun!  Christian  aefor-ned  i 

Cathedral  HS 

Rehoboth  Chriitian  (1.12} 

Grady  El 

Crady  HS 

Cubero  E I 

San  Rafa<;l  El 

Sierra  Vista  El 

Laguoa-AcoT.a  Jr/Sr  MS 

Seboyeta  El 

Frankl in  JHS 

San  Ha  tec  E I  ' 

B  I  ucwate  r  E I 

St.  Joseph's  El 

S  t .  Theresa  E 1 

Hagerman  E I 

Hagerman  MS 

Hagerman  JHS 

Hatch  El 

Garfield  E I 

Hatch  MS 

Ed  i  son  E I 

Will  Rogers  El 

Southern  M<.  I  ght  s 


LAS  VBCAS  WE^ 


LOGAN 


LOROSauRG 


LOS  LUNAS 


El 


HS 


Hondo  Jr/Sr 

Hondo  E  I 

Mouse  El 

Coyote  El 

Ly brook  E  I 

Gall ino  El 

Coronado  HS 

Lindr i  th  El 

La  Acadcmio  Real  (Cr.  K-12) 

Jexiez    Val  Uy    HS 

Jcmez  Valley  El 

San  Diego  Mission  El 

Lake  Ar  t bur  E I 

lake  Arthur  HS 

Wash  i  ng  ton  E I 

Bradley  El 

Hcsi I  la  El 

Hermosa  Mcignts  El 

Val  ley  V  i  c.^  El 

MacArthur  El 

Fai  rac  res  E I 

Dona  Ana/Eosl  Picacho  El 

Court  JHS 

Central  El 

Alameda  JHS 

Zia  JHS 

Con  I ee  E I  ^ 

Alameda  El 

Las  Cruces  HS 

Hesilla  Park  El 

Lynn  JHS 

Loma  He  i  gh t s  El 

Nayfield  MS 

Holy  Cross  El 

Holy  Cross  JHS 

Sapel lo  E I 

Gallinas  El 

Oouql as  E I 

Mora  Avenue  El 

Hemor I  a  I  H  i  dd I c 

Paul  0.  Henry  El 

Legion  Park  E) 

Kobertson  HS 

Valley  JHS 

•crnal  El 

Valley  El 

Vi  I  lanueva  E I 


LOVINCTON 


HAGOALENA 


MAXWELL 


(cont'd)  I 
I 
I 
I 
I 
I 

3 
3 

I 
I 

3 
3 

I 
3 
3 
3 
3 
3 

I 
I 
3 

I 
I 

3 
3 


HORA 


NOR  I  ARTY 


NOSQUERO 


NOUNTAIHAm 


OJO  CALI 

PECOS 
PENASCO 

POJOAQue 

PORTALES 
QUENAOO 

QUESTA 

RATON 


£NTE 


School   Wane 

Trement  i  na    El 
Union    El 

Our    Lady    of    Sorrows 
South    Pul I ic    LI 
ArnI jo    E I 
North    Put  lie     El 
West    I. is    Veil',    JHS 
West    Las    Vegas    HS 


Liat  of  Schools  Determined  to  have  High  (k)ncentratlon8  of  Students  from  Low-Incone  Families 
Por  Hatlonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-60  School  Years 
Location    Code  *     School  Name Location Code  *     School  Name _ 


El 


RESERVE 
ROSWELL 


Logan 
Logan 


El 

Jr/Sr 


HS 


Cent  ral  El 

R.  V.  Traylor 


El 


Daniel  Fernandez  CI 
Los  Lunas  Central  El 
Los  Lunas  Middle 
Peralta  El 
Los  Lunos  HS 
Bosque  Fams  E  I 


Jefferson 
Llano  El 
Varbro  El 

Hagda lena 
Nagda I cna 


E  I 


El 

Jr/Sr 


KOY 

RUIDOSO 

SAN  JON 
SANTA  FE 


HS 


Haxwe I  I 
Maxwe I  I 


El 

Jr/Sr 


MS 


Ho  I na  n  El 
Hora  El 
Hora  Jr/Sr 


MS 


Hor  i£  r  ty  El 

Nor  i  ar  ty  Ni  dd  le 

Horiarty  HS 

Cedar  Crove-Tarkiya t  (|U12J 


SANTA  ROSA 


SILVER  CITV 


I 
I 
I 
I 
I 
I 
I 
3 
3 
3 
3 
3 

3 
3 

3 
3 
3 

3 

I 

I 
3 
3 
3 
3 
3 

3 
3 

3 

I 
3 


El 


El 


Reserve  El 

Pecos  El 

Flora  Vista 

Chlsu*  El 

East  Grand  Plains 

Edgewood  El 

Hesa  Middle 

Missouri  Ave  El 

Military  Heights  El 

Sunset  EI 

El  Capitan  El 

Mountain  View  Middle 

Washington  Avenue  El 


SOCORRO 


SPRINGER 


TAOS 


Roy 
Roy 


Jr/Sr 
El 


HS 


Nob  Hill  El 

Whi  te  Mounta  in  El 

White  Mountain  Middle 

San  Jon  El 

Santa  Fe  Contmunity  School 
(  K-  1 2) 

Agua  Fria  El 
Tesuque  El 
Al vord  E I 
i»\at»r    El 
Gonzales  El 
Carlos  Gilbert  El 

Anton  Chi  CO  El 
SaKta  Rosa  El 
Santa  Rosa  Middle 

Sixth  Street  El 
St.  Mary's  El 


TATOM 


TEXICO 


Nosqucro 
Nosquero 


El 

Jr/Sr 


TRUTH  or 

CONSEQUENCES 


TUCUMCARI 

TULAROSA 

VAUGHN 
WAGON  MOUND 


HS 


San  Antonio  El 
Z  i  mme  r I y  E I 
Torres  El 
Socorro  JHS 
Midway  EI 
Sanchez  El 
Socorro  HS 
Forrester  EI 
Wi Iferth  Middle 
Springer  HS 
NM  Boys  School 
Ranches  EI 
Talpa  El 
Arroyo  Hondo  El 
Arroyo  Seco  EI 
Taos  Middle 
Taos  JHS 
Taos  El 
Taos  HS 

Tatuni  El 

Texico  El 
Texico  JHS 

Arrey  El 

T  or  C  EI 

T  or  C  Middle 

Hoc  Springs  HS 

Zla  El 

Cranger  CI 
Tucumcari  JHS 
Tucumcari  HS 

Tularosa  JHS 
Bent-Mescalero  EI 

Vaughn  Jr/Sr  HS 
Vaughn  El 

Wagon  Mound  Jr/Sr  HS 
Wagon  Mound  EI 


Mount  a i  na I r 
Mountainair 


El 
Jr/S» 

El 


MS 


OJo    Ca  I  i  e<ite 
CI    Ri to    El 
Mesa    Vistt    HS 
Tres    Piedras    El 


HEW  YORK 


List  of  Schools   Determined  to  have  High  Concentrations  of  Students   from  Low-Income   Families 
For  Hatlonal   Defense  Student   Loan  and  National   Direct   Student  Loan  Cancellation  Benefits   for  the   1978-79  and   1979-80  School  Years 
Location Code  *     School   Name Location (k>de  *     School  Name 


Pecos 
Pecos 


Jr/Sr 
El 


HS 


Penasco  HS 
Penasco  El 
St.    Anthony 


ACCORD 
AOOISCN 


al«*nv 


El 


Pojoaque 
Po joaque 
Pojoaque 


HS 

JHS 

CI 


LIndsey  El 

DatI  I  El 
Quenado  E I 

Qucsta  EI 
Cost! I  la  EI 
Qucsta  Jr/Sr 

Longf el  low  El 
Columbian  CI 


HS 


2  ACCORD    lL 

?  AOOISCM    >^'t 

2  TUSCAROCA    -L 

2  V»wL£Y    t  i. 

2  ALBANY    *'S 

1  ARWF    HILL    EL 

2  aiSMCP    HAG'KN    HS 

t  GIFFtN    MiMJKIAL    t"L 

I  HtCKtTT    Nl-JOuE 

1  cppofcTy*:'-*  Classes  scmool 

2  CUR    L»C>    0"    «K5cLS   iL 

1  PHILIP    LIV:nG5T0N    MICOLt 

1  PHILIP    iruiYLE'    =L 

2  SflCiiLO    HCA'T    Ew 

1  SCHOOL    17 

2  SCMOOL  IS 
1  SCHOOL  2: 

1  SOUTH  CKD  :0NS3».I3£TE0  C4TH 

2  ST    CtSIHIc    EL 

2  ST  p<.tp:c«  FL 

1  STP.tlT    tCA^EMV    SCHOOL    7 

1  SUNSHiNt    ?. 

1  THOMAS    S    0    BRIcN    ti. 


21 


ALBION 

ALTHAR 
AMITYVILLE 


AMSTEPOAM 

ANGELICA 

ANGOLA 


AQUE BO  QUE 
ARVERNE 


ASTORIA 
AU  SAILt 

AU9URN 


FO^<S 


•  Code  1  -  Schoola 
Cod«3  2  -  Schools 
(>Mle  3  -  Schools 


denlgnateJ  for  both  N<itlnnal  Defcnue  and  National  (Mrect  Student  Loan  cancellation  befeflts 
dcslgmted  for  National  Defonae  Student  Loan  cancellation  benefits  pnly 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


2  AlPXON  Ci. 

2  ALTION  flT'Li 

?  AlTMAP    TL 

2  ah:tvv:ilf  jh 

2  HiUCRIAi.    HT 

2  NOKTHLAfT    -L 

1  NOPTHWL^T    :L 

2  PiPK    AVl    E. 

2  ACiOCMY    S''-£.:T   fL 

2  AnG£LICA    C- 

2  A.J.    iCHiI'T    EL 

2  J.T.    WAUGH    IS 

2  HOST  PRc-crru?  9Lcor>  el 

2  AdUt^'OGUr    'L 

1  PS       -2    (QOIEm?* 

1  PS    198    (OU'ENSI 

2  OUK   wAQY    C-    NT   CARH£L   EL 
2  AU   StflLu    «-'S<S   tL 

2  HOLY    NAHt    TL 

1  CASEY    PfiRtf   EL 

2  GtNE5€;E  EL 
2  LINCOLN  EL 
2  SrMARO   tL 

I  V-ZJ   «IOOL- 


*  Code  1  -  Schools  designated   for   both  National  Defense  and  National   Direct  Student  Loan  cancellation  benefits 
(^de  2  -  Schools  designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
Code   3   -  Schools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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UMI 


14406 


NOTICES 

HEW  tO<K 


NOTICES 


MW  YOMC 


14407 


Lis 
For  national  Defenge  Stu 
location 


Uat  of  BchooU  Determined  to  ha-/e  High  Concentration*  of  Itutlrata  f 

For  national  Defeaae  Stwiant  toan  and  national  Direct  Student  Loan  Cancellation  lenaflta 

-   Code  *  School  Haaa Location Code  •  School  Mamt 


I  Low-IncoiM  mill** 
or  the  1978-79  «nd  l979-»0  School  Yoara 


UONX  (cont'd) 


of  Schools  Deteralned  to  have  High  Concentrations  of  Students  from  Low- Income  Families 
lent  Loan  and  National  Direct  Student  Loan  Cancellation  Beneflta  for  the  1978-79  and  1979-60  School  Years 
Coda  *  SchooLWame  Location  Code  *  School  Name 


Locat Ion 


BALOMlNSVILLe 
S«V    SN04c 

BATP09T 
SATSI?E 

ecACON 


BCLLPOKT 


•TNONtMTON 


mAUVELT 
SOMCnlA 

BOlXVAB 
a^ENTMOOO 


MOAO   CMANftei 


*  Coda 
Coda 
Cod* 


Scl 

Sc! 


P«nYLON    HF^ORHL     IL 
fL:Zfc««tTM    -TCti-    £L 
BiOOK    «Vc.    'I. 
riFjH    «V£    '■I 

S*L*tN    »»F    *l 
PS       ?l    (OltiEN'J 

PS    1.6  no-CNS) 

SOIBOUT    El 
^S»RCtM7    »V-    £L 
'south    »w£    -I 

BELLPOUT    "'OOt- 

M»"1PT0»I   tV"    €t 

•t«L»"t«    S^-rET    tu 

Bt'iJi^lN    P^iMK^lN   ru 

COwU«eu$    '■■5"«0NlTt    tL 
E«ST    JM 

ss  OPiL  t«<o  •«:tmopius  el 

ST    TMOHtS    tOulN»S    El 

SUjOUtHt'lNS     ¥»LL;t    MCHf 

▼HtOCO^t    »'OSE*£i.T    ;L 

XOOOKCM   WILSON   ?L 

ST    001IM-'S    EL 

JOHN    PEii*L    ft 

ST     JOHN    N«''>o««UCtN£    £1. 

^OLIVAP    C? 

M^ILOCK    »»'«    Et 

LiUAfcL    34»»    rt 

NORTH    tL 

»I0-7TH£*ST    ^L 

NO«?THt«t''T    "L 

0A<    PiPK    ""L 

p:ne    P*f<   -L 

S3UTHc»tT    ^l 
SOUTHMJ-T    iL 
THIN    PIn£<    fL 
«»L«G£    tl 

PS     hT   loo-fNt;) 

•n^Ai  t.  ^'evenson  i.s. 

ALFKcO    t .    *MITh    h.S. 
•QUINAS    H« 

BETH    J»tO"-PfT^    h:0IA«» 
"LCSIlO    SA-5»MtNT    c. 
P«ONX    M.'.    OF    iriiNCf. 
ei»ONX     HANHtTTAN    SOA 

rH«iGT  TMf  KIN-;  ft 

CMRISTCPKF^    COlUI'US     M.^. 

Ot    MITT    CL'NTON    M.S. 

tVANOEP   CH'LOS   M.S. 

GPAtt    OOO'"-:     WO?.    M.S. 

CRCtK    AH.orCAN    INST    EL 

HtRBt^T    H.     LcMMAN    M.S. 

HOLT    CBCSS    FL 

M0l»     FAMIL»    tl 

MOCt     SPIRIT     Cl 

IS*    PS    1!E    ♦    ANNEX 

I    S    ♦    PC    7?9 

IH*1ACULAT'^    COM:t«'TION    El 

JANtS    MCN63E    H.S.    ♦    ANNEX 

jANt    A0A1S    »0r.    M.S. 

JOHN    P.    KF^NiOt    M.S. 

MORRIS    H,«.     *    ANNiX 

LAO>    0^^    ANGELS    fL 
LADY    0"    GPiCt    El 
LAOV   0*    HEi^CY    EL 
LAO>f    0*    NT   CAeH-L 
1 


BRONa   (cont'd) 


CUR 

CUR 

OUR 

OUR 

PS 

PS 

PS 

PS 

PS 

PS 

PS 

PS 


5 
6 

8 

11 


*    A^N£« 


*    AMNEXcS 


PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 

•s 

PS 

PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 

p« 

PS 
PS 
PS 
p$ 

PS 
C5 

PS 
PS 

PS 
PS 
PS 

PS 
PS 
OS 
PS 
PS 
PS 

Pj 

PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
OS 
PS 
PS 
PS 
PS 
PS 
eS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 


16 
14 
21 
ZZ 
25 
it 
27 
?8 
39 
}C 
M 
32 
»3 
35 
3b 
79 
•.C 
1.1 

LC 

-3 

•.4. 

•.5 

-b 
>.T 

ke 
•.4 

5C 
52 
53 
55 
tc 

fe 

59 

bl 
t2 
tJ 
(<« 
t5 
b6 
67 
bS 
t9 
7C 
71 
72 
73 
'<. 
7$ 
76 
77 

*e 

79 

80 
82 

es 
ft, 
es 

86 
e7 
88 

89 
9C 
91 
92 
93 
9<. 


»    AINEX 


♦  A>»NE»:s 


*    A'JNiX 


•    A'4N'X 


A<INi.X 
A^Nf  X 


•    A'INfX 


«    AHKl-I^S 


SINfX 
AiNtX 


A^NEX 

ASNt* 


A'INEX 

JMS 

A4NCX 


•    AMNEX 


♦    A1N1X 


•   A««NEX 


SI   %l 

PS  97 
PS  98 
PS  99 
PS  IkC 
PS   tfcl 


*  A^Nex 


r 


PS 
PS 
eS 
PS 

PS 
PS 
PS 
PS 
PS 
PS 
p^ 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
f% 
PS 
PS 
PS 
eS 
PS 
PS 
PS 
P3 

«»s 

PS 
PS 
PS 

PS 

OS 

OS 

°s 

PS 
PS 
PS 
"S 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
P3 
PS 
P3 
PS 
PS 
PS 
PS 
P3 
P3 
OS 

PS 
PS 
PS 
PS 
PS 
PS 
Pi 
k    T 


1C2 

iC3 

IC  *    AMM£X 

1C5 

1C6 

1C7 

1C8 

109 

lie 

111 

112 

113  ♦  ANNiX 

11^ 

116 

117 

118 

119 

12C 

121 

122 

123 

124. 

125 

126 

12T 

129 

13C  ♦  evNEX 

131 

1?2 

134 

135 

136 

1?7 

138 

1?9 

1<.C 

1-2 

1-3 

1<.4. 

Iv5 

11.6 

iw' 

11.8 

1<.9 

lEC 

lei 

152 

15*. 
Its 

ise 

157 

158 
161 
162 
163 
166 
167 
ITU 
175 
183 
18U 
192 
193 
198 
2t5 
211 
23<. 
235 
23b 
MUO'"ON  EL 


BRONX  (cont'd) 


BROOKHAVEN 


SROOKLVN 


V  .  ^^ 


SiCREO    MCA'T    Et 

sacrlo  m£A't  m:dole 

SACRiO    H£A?T    OP    HAR»    HS 
SAIUCL    r,OM»e  =  S   »CC.    ♦    ^FCh. 
SS    PtTES    ♦    PAUL    £L 
SS    921 


H.S. 


\ 


*  Coda 
Coda 


1  ST    ADALe£P'    EL 

2  ST    ANGELA    lERm    £L 
2  ST    ANStLH   e'L 

2  ST    ANTMONT   EL    (mansion   STP£tT» 

1  ST    ATHANAS'US    £L 

1  ST  AUGUSTI«if  EL 

2  ST  BPENOAN  U 
2  ST  JtROM£  "PS 

1  ST  JOHN  VTINNEY  CURi  0^  A?S  £L 

1  ST  JOSEPH  -A. 

1  ST    LUKt    CI 

2  ST    MAKGAF.F-    MARY    £l 

1  ST    MART:n    -F    tours    'L 

2  ST    lilCMOL*-    OF   TOLiNTINE    ?L 
1  ST    PtTuP    L'.fTMe5AK   t. 

1  ST   PIUS    V    "L 

2  ST    SIMON   «-OCK   FL 

1  ST    THOMAS    fOUlNAS    ?. 

1  TMCOOOR^    OQSeVELT    M.S. 

1  WALTON    M.S.                                     , 

1  WiLLltf    H.    TAFT    H.S.     ♦    ANNEX 

2  "^LLPOf'T    MS 

?  PKOOKMAViN    EL 

2  filRAHAH    w'"MCCLN    MS    »     ANNEX 

I  ALCXtNOcR   HAMILTON   tfCC.    HS 

1  ALL    SAIN'*    EL 

1  AUTOMOTIVE    M« 

2  BAIS    YAAKOV    0    <AHl    ADAS    YcP-tTn 
I  BAY    FICG:    "S    ♦    ANNEX 

1  C-TM    JACO"    CF    ^OPO    PARK 

2  PtTH    (iArHFL    SCHOOL   "Oh   GIRLS    MS 
1  fl"TM    RIWKAu    SCHOOL    PQR   GUtS 

1  PETM    RIWKAM    SCHOOL    ^OH  GI^^LS   MS 

1  PI5H0P    LOU'".Mt.lN    HS 

2  eNCS    JACO"    SCHOOL    FOR   CIPLS   tL/HS 
2  PNOS    7ICN    CP    BA90»    :L 
1  BOY'S    AKQ   "^IPL'S    HS 
1  pRCOKlYN  --'•m.    MS 

1  8USMWIC*'    M«-     »    ANN£X 

2  CALVARY    ♦    -T    CYPRIAN  .£ 
2  CANAFSIr     Hf 

1  Clara  nt-p.-'cn  voc.  ms 

1  teST    N.V.    *0C.    HS 

1  tASTff.N  or'ToiCT    MS 

1  ECWAFC   P.    1URF0M    MS 

1  lL:    HMI7NFV    VOC.    HS 

2  EPIPHANY    LJTHfRAN   Ew 

1  tP.iSMUS    MALL    MS 

2  FORT    HANIL'ON    MS 
2  FPANKLI*;    -.    P00StV£LT 
1  FRANKLIN    tf.     LANE     MS 
1  FT    CFEEf.i    *ATH0LIC<AD£LPHI    EL 

1  FT    GPeEN:,rATH0LIC/VfiN0£P9ILT    £L 

1  GEORGt    H.    MINGATF    MS    ♦   ANNEXES 

1  G.CRGi    WES'INGMOOSE    VOC    MS 

2  **i.*,SCK    PLATE    fL 
IT    CRCSS    EL 

HOLY    NAME    OF    JESOS  ^ 

HOLY    SPIRT-    EL 

1  HS    RLOI^EC-ION 

1  I    S    ♦    PS    171 

1  IMIAC    CONr-PTION    «Lr3StD    v'iPGiN 

fUry  EL 

1  JOHN    OcWlY    HS 

1  JOHN    JAY    H- 

1  LA    FAYtTTF    MS 

1  LOIAVITCMFt    FL    ♦    HS 

2  MAflTIN    D£    =ORK£S    EAST   EL 
2  MIOMOOO    HS 

2  NATIVITY-S-    PETER    CLAVER    EL 

1  NEN    9tOFOR3-STUYV£SANT   JHS 

1  OUR    LACY    0"    ■*FOFORO-STUTVESANT    E 

1  OUH    LADY    0*^    LOiicTTO   tL 

1  OUR   LADY    0"    MT    CARHEL    CL 

1  OUR   LACY    0-    PEACE 

1  OU^    4.ADY    0'-    SQLACF    CL 


HS 


Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  k«lieflta 


loola  designated  for  National  Defense  Student  Loan  cancellation  beneflta  onlji 
oola  designated  for  National  Direct  Student  Loan  cancellation  beneflta  only 


KOCKAi  RSOMTHI.  VOL  44,  HO,  4«— AAONOAV,  MUMICN  It,  1999 


f 


1  -  Schoola  designated   for  botli  National  Defense  and  National   Direct  Student  Loan  cancellation  benefits 

2  -  Schools  designated   for  National  Defense  Student  Loan  cancellation  benefits  only 
3^  Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 
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Llat 
For  ll<tlo«ul  Def«n»«  Stud<n 


loot  Ion 


JL    C°» 


HOOKLYM  (cont'd) 


*  Code  1  -  Schoo 
Cod*  2  -  Schoo 
Cod*  3  -  Schoo 


Wm  YOIK 

f  School*  DatcralMd  to  h«va  High  Concentration*  of  Student*  froa 
Loan  «nd  Hatlooai  Direct  Student  Lo*n  C«oc«lUtlon  B*n>flt* 


LoH-IncoiM  real  Ilea 
or  the  1978-79  «nd  1979-80  School  Teer* 


School 


Location 


Code  *  School  Ma 


Llat  of  School*  Determined  to  have 
For  national  Defenae  Student  Loan  and  national  Direct  S 


*a  TOM , 

High  Concentration*  of  Student*   froa  Low-Incoae  Faallle* 
tudent  Loan  Cancellation  Befeflt*   for  the   1978-79  and   1979-80  School  Year* 


Location 


Code  *     School 


Location 


Code  *     School  Na 


OUR   SAVIOU'    EL 
PACIFIC   M5 
Pi   MS 

PRINCL    of   "E*C£    CHei»TI«N  0»v 

SCNOOt 
PRCSPcCT    M-:6HTS    MS  _ 


UOOKLYM  (coat'd) 


PS 
PS 
PS 

PS 

PS 
PS 
PS 

p% 

PS 
FS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
FS 
PS 

FS 

PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 

FS 

PS 
PS 
PS 
PS 
PS 
PS 
PS 


^ 


/PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
FS 
PS 
FS 


1 
3 
5 

0 

9    «    t^NEX 

i: 
11 
\^ 

!<• 
15 
16 
17 
IS 
Zi 
Zi. 
23 
Zi 
Zb 
27 

z« 

?q   ♦    »^^^^E» 

31 

32 

53 

1. 

35 

35 

3<» 

-1 
bS 

.5    •    1MN£« 

<.6 

•.9 

5C 

!1 

52 
5«. 

5\ 

56 

it  ♦  »<<nit«rs 

68 
59 
61 
t2 
63 
65 

tr 

71 
72 
73 

75 

76    ♦    »>»»»;» 

n 
e*. 

86 

e« 

9: 

91 

92 

93    ♦   »*»Nr)i 

91. 

95 

<»6 

97 

99 
ICl 

ie2   ♦    »>INE> 
IC* 


PS 
FS 
PS 
PS 
PS 
PS 
PS 


1C5 

:C6 

1C7 
1C8 
110 
111 
112 


BROOKLYN   (cont'd) 


PS    116 

PS    117 


♦   eiNCx 


PS 
PS 
PS 
PS 

PS 
PS 
PS 
PS 


12C 
121 
122 
123 
12«> 
126 
127 
128 


PS   13C 

PS  131 
PS  132 
PS  153 
PS  135 

FS  l3o 
FS  137 


fS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 

»s 


138 
139 

IwO 

K.2 
loS 
H.7 
l«.9 
15C 
151 
152 
153 
15<. 
155 


PS  156 
PS  157 
PS    158 


PS 
PS 

>s 

PS 
PS 
PS 

PS 
PS 

PS 

PS 
PS 
PS 
PS 
PS 


159 

lec 
lei 

16  2 
16S 

161. 

Its 

166 
167 
168 

169 
17C 
172 
17«. 


PS    175 

PS    1^6 


PS 

PS 
PS 
PS 
PS 
PS 
PS 


177 

178 
179 

1*C 

lei 

163 

ie<. 


PS    185 
PS    186 


PS 
PS 
PS 
PS 
FS 
FS 
PS 
PS 
PS 
PS 
PS 


188 
19C 
1«1 
192 
193 
19<. 
195 
196 
107 
199 
ZCl 


•  WNEX 

i'lNEV 


♦    ••INCX 


*     t^NEX 


•    l'<NEX 


*    INtiEX 


*    f*UNEX 


♦    tHUfV 


a   dealgnated    for    both   National   Dc f enae   and   National   Direct   Student   Loan   cancellation  benefits 
a  dealgnated   for  National   De fenae  Student   Loan  cancellation  beneflta  only 
a  dealgnated   for  National   Direct  Student   Loan  cancellation  beneflta  only 


PS    2C2 

PS    2C*. 

FS    2C5 

PS    2C6 

PS    2C9 

PS    210 

PS    211 

PS    212 

PS    213    ♦ 

<»INEX 

PS    21<» 

PS    215 

PS    217 

PS    218 

PS    219    ♦ 

tHNEXES 

FS    22; 

PS    221 

PS    222 

PS    223 

PS    2  21. 

PS    225 

PS    226 

- 

PS    227 

PS    228 

PS    229 

PS    230 

PS    232    ♦ 

tNNEXES 

PS    233 

PS    23*. 

FS    2»5 

PS    238 

PS    239 

PS    2WC    ♦ 

A'tNEX 

PS    2U.1 

PS    2«.2 

PS    2*3 

PS    2«.v 

PS    21.6 

PS    21.7 

PS    2<«8 

PS    2«.9 

FS    250 

PS    252   ♦ 

ANNEX 

PS    253 

PS    25, 

PS    255 

PS    256 

PS    267 

PS    258 

PS    259 

PS    260 

PS    261 

PS    262 

PS    26  3 

PS    26  5 

PS    268 

PS    269   ♦ 

ANNEX 

PS    270 

PS    271 

PS    27  2 

PS    273 

PS    27«.   ♦ 

•  NNEX 

PS    275 

PS    277 

PS    279 

PS    281 

PS    282   ♦ 

ANNEX 

PS    284. 

PS    285 

PS    287 

PS    268 

P^  289    ♦ 

ANNEX 

PS    291 

PS    292 

PS    203    ♦ 

ANNEX 

PS    29<. 

PS    296 

lOOl 

a  dealgnated 

for  both 

BROOKLVNicont'd) 


1 
1 
1 
1 
2 
1 
1 
2 
2 
1 
1 
1 
2 
1 
1 
2 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
2 
2 
1 
1 
1 
1 
1 
2 
2 
1 
2 
2 
2 
1 
2 
1 
1 
1 
2 
2 
2 
2 


PS  297 
PS  298 
PS  299 
PS  3C2 
PS  3C3 
PS  3C- 
FS  3Ci 

PS  3C6  ♦  ANNEX 
PS  3C7 
PS  3C8 

PS  309  ♦  ANNEX  , 

PS  316  ♦  ANNEX 
PS  318 
PS  32C 
PS  321 
PS  327 
PS  328 
PS  329 
PS  332 
PS  335 
PS  3<.5 
PS  377 
PS  38*. 
PS  391 
PS  396 
PS  397 

PS  398  »  ANNEX 

(tASBINKAL    SEHINARY    OF   MUNKA^S 
SACRtO    MiAOT    OF    JESJS    ♦   «ARY 
SARA    J.    HALF    HS    «^    ANNEX 
SMCtPSHcftO    BAY    MS 
SOUTM    SHOP"    MS 
SS    CYRIL    ♦    NETHOOIUS    EL 
SS    PETEfc    ♦   PAUL    EL 
SS   PfTER   ♦    PAU4.    EL    I  WARREN    ST) 
SS   931 
SS    932 

ST    ANGELA    »hLL   HS 
Sr    ANTHONY-ST    ALPMONSUS    EL 
ST   AUGUSTINE    EL 
ST   BRICID   "L 

ST    CATHERfNC    OF    ALEXANORIA    fcL 
ST    CATHERINE    OF    GENOA    EL 
ST    CLCILI*    EL 
ST    CHARLiS    BORROHEO    EL 
ST   tLIZA3F'H    SETCN 
ST    FKANClS    CAB^INI    (SUVOAN    SD 
ST    FRANCIS    XAVIER    E. 
ST    JEROHt    -L 
ST   JOHN   CANTIUS    FL 
ST    JOHN   THP    EVANOELIET   EL    (21ST 
ST    NALACHV   fL 

ST   HARY    S»AR   OF    THE    SEA    EL  "^ 

ST    HICHAEL    f JEROME    STREET) 
ST   NICi^AEL    EL    (FOURTH   AVE) 
ST    NICHOLAS    EL 
ST    RITA   EL 
ST    SAVIOUR   IL 
ST   STtPHEN   HS 

ST    THOMAS    AOUINAS    (8TM   AVE) 
ST    VINCENT    OEPAUL    EL 
THOMAS    JE^'FERSON    HS    *    ANNEXES 
UNITED    TALMUOICAL    »    BETH    RACHEL 

fOR   GIRLS 
UNITY   CATHOLIC   EL 

MILLIAH   F.    GRAOV    VOC .    AND    TECH   HS 
MILLIAN   H.    MAXWELL    VOC   HS 
YESHIVA    •    HESIVTA    ARUGATH   HABOSEN 
VESHIVA    AHAVAS    ISRAEL    EL 
YESHIVA   BAIS    ISAAC   ZVI 
YESHIVA    9ETH   HlLLEL    OF   KRASNA 
YESHIVA    BE'H   JEHUOA 

VESHIVA   JESODE    HATORAH   V   ETZ   CHAIN 
YESHIVA    KAOLIN   STOLIN 
VESHIVA    RA4BI    S    KLUGER  * 
•«ESIVTA    C    SOfER 


*  Code   1   -  Schoola  dealgnated   for  both  National  Defenae  and  National   Direct  Student  Loan  cancellation  benefit* 
Cod*  2  -  Schoola  dealgnated   for  National  Defenae  Student  Loan  cancellation  benefit*  onl> 
Cod*  3  -  School*  dealgnated   for  National   Direct  Stiyient  Loan  cancellation  beneflta  only 


FfOMAl  lEOISTH,  VOC  44,  NO.  49— MONDAY,  MARCH  1^  197* 


FfDERAL  REGISTER,  VOL.  44,  NO.  49— MONDAY,  MARCH  12,  1979 


UMI 


J 


14410 


NOTICES 


NBW  YORK 

List 

of  Schools   Determined  to  have  High  Concentrations  of  Students   f 

roa  low-IncosM  Fasillles 

For  National   Defense  Student   Loan  and  National   Direct   Student   Loan  Cancellation  Benefits 

for  the   1978-79  and   197S-80. School  Years. 

Location                             Code 

♦     School   Nane 

Location                             Co< 

1«  *     School   NaM 

BROOKLYN    (cont'd)                 i 

tESHI«A    SHARIE    7EOEK0F    SiACAl 

t  BUFFALO   (cont'd) 

I           PS      82 

VESHIWA    TO'AK^*    YIRAM    FOP    BOVS 

2           PS      8<> 

VESMIVA    »A-,0I1    TORAH 

AUSTIN    no    :ORHICK    VQUTH    C»1P 

1           PS      90 

BROOKTONOALE                      1 

t           OUCEN    OF    MOST    HOLY    ROSARY   tL 

BRUSMTON                                2 

BRUSHTON-«»DIRA   OS 

2           OUEEN    OF   P-ACE    EL 

BUFFALO                                 2 

ALL    SAINTS    PL 

t           SENLCA    vor.    H.S. 

ANNUNCIATION    EL 

t           SOUTH    PARK    H.S. 

ASSUMPTION    EL 

1           ST    ADALBERT    EL 

nOTS    ALTEPNATKE    MS 

r           ST    AGATHA    -|^ 

eulLO    ACAO'NT 

r          ST    ACNES   FL 

eU'^GARO    VO-     HS 

I            ST    ANN    LL 

CAhPuS    tCOLLcCE    LFABNING    LAB 

1           ST    9RIGiO    "L 

1 

CAMPUS    EA«T     -(IIOLE 

I            ST    C0LUM9A    EL 

CANTILICIAI    CtNTtR 

\           ST    ELIZA9ETH    EL 

CLINTON    JM 

r           ST    FLORIAN   EL 

m                                                         . 

DIOCtSAK    '•'UCATiCNAL    CAMPUS 

\            ST    FRANCIS    OF    ASSISI    EL 
R.          ST    TRANCI?    XA»IER    EL 

08.     MARTIN    LUTHcS    KING    EL 

EAST    HS 

f           ST    JCACMIM   EL 

EMERSON    vn:    MS 

\           ST   JOHN   £»«NG£LISr  tL 

FOSOICK-MA-TEN    WOC    IS 

\           ST    JOHN    KA-^TV    tL 

GtNEStE-HUiBOLOT    JMS 

r             ST    JOSEPHS     IUNI«.     HGHTSI 

GROirtR   CLEi/ELANO    MS 

I             ST    LAMRJ.Nr-    fL 

HERMAN    e»r»TLLO   EL 

ST    LUKt    £L 

NOLT    ANGEL'    EL 

• 

^    ST    MARGARf-    £L 
>            ST    MARK    EL 

J                                                                   t 

MOLT   CROSS    EL 

HOLT    MAM£    TL 

ST    MARY    or    SOP«OHS    iL 

KOL*    SPIRI'    EL 
MUTCMINSON-C.    TECH    HS 
IMMACULATE    CONCEPTION   EL 

ST    MATTHtMi    EL 
ST    STANISLIUS    .-L 
ST    THLRESA    el 

IMMACULATP    HEART    OP    H*R»    EL 
KENSINGTON    MS 
LAFAYETTE    ■<.S. 
NC    KlNLtV   VOC    HS 

ST    VALENTINE    EL 
TRANSFir.UOtTION    EL 
NATERFRONf    EL 

NAROIN    EL 

NiST    MfFTFL    MIDDLE 

NATIWITV    EL 

PS         i 

PS 

PS         6 

PS         8 

PS        9 

PS      11 

BURT                                        ] 

MOOOLANN    JMS 
OLCOTT    EL 

CAIRO                                        2 

CAIRO-DURHAM   rs 

CAL¥ERTON                            2 

KILEY    AV£    ""L 

CAMBRIA    HEIGHTS              1 

ANORfN    JACKSON   H    S    lOUtENSI 

PS    11.7    ♦    ANNEX    «OUt:NS) 

SACRED    HtA'T    EL 

CAMPBCLL                                 2 

C»1P9CLL    C? 

PS      12 

CANISTEO                                2 

CANlSTEC   rs 

PS      17 

CASSAOAGA                              2 

CASiAOA^A    'L 

PS      IS 

CATSKILL                                 2 

CATSKILL    JM 

PS      19 

IRVING    fL 

PS      21 

CENTRAL    ISLIP                   2 

ANOREM    T    M^ORON    fL 

PS      23 

ANTHONY    AL<'AN0   EL 

PS      26 

ClNTRAL    I'LIP    HS 

PS      28  '              . 

CHARLES   1»    MULLIGAN   -IL 

PS      31 

COROFLLO    AVE    EL 

PS      S3 

•            1 

FRANCIS    J    P    NtILL    EL 

PS      36 

MARGUERITE    L    MUL»6Y    EL 

PS       37 

RALPH    G    RE-C    EL     ' 

PS      38 

CHANPLAIN                                 2 

CHANPLAIN    UNIT 

PS     <.o 

CHtEKTOMAGA                           » 

MARYWALt    'L 

PS        KZ 

CHEMUNG                                 2 

CHEMUNG    EL 

PS      *3 

CLARKSVILL-                         2 

CLARKSVILL?    EL 

PS      «.<. 

CLINTONVILLE                        2 

AU    SA9LE    VALLEY    M-HS 

PS      ".5 

CLYDE                                      2 

CLYDE    EL 

PS      i.8                                * 

CLYDE-SAVANNAH    J-S    HS 

PS      1.9                                 , 

COEYMANS                                 2 

PILTER    6.    COEYMANS    iL 

PS       51 

COHOCTON                               2 

COHOCTON  rs 

PS      5  2 

COMSTOC<                               1 

GRCAT    McACN    CORRECTIONAL    FAC 

PS      53 

CONSTABLEVlLLc                 2 

constablCvilll  el 

PS      5* 

CORAM                                        2 

CORAM   EL 

1                                            1 

PS      57 

COPONA                                      1 

OUR    LADY    0^^    SORROMS    EL 

PS      59 

PS       11.    *    ASNtV    (OUE£NS) 

PS      60 

PS      19    (QUtENS) 

PS      61 

PS      61     JQU-ENSI                                / 

PS      62 

PS      92    (QUiENSI 

PS      69 

PS    li»3    (QUiENSI 

PS    7e 

PS      7«, 

CORTLANO                                2 

A    9   PARKE*   EL 

CORTLAND   JHS 

PS      79 

F   S    BARiJY    -L 

PS      77 

F.J.    SMITH   FL 

PS      78 

POME ROY   EL 

PS      8C 

RANDALL    £L 

*  Coda   1   -  Schoola 

daslinated   for   both  National   Defense 

and  National   Direct  Studei 

It  Loan  cancellation  baiMflt* 
Its  only 

Coda  2   -  Schools 

designated   for  National   Defense  Student   Loan  cancellatinn  l»fw.i 

Coda  3  •  Schoola 

designated   for  National   Direct   Student   Loan  canccllari^  K.^fi 

Its  only 

NOTICES 
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For  National  Defenae 


Llat  of 
Student 


Schools  Deteralned  to  have  High  Coocentratlons  of  Students  froa  Lofw-tncoBe  Faallle* 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 


Location 


(k>de  *     School   Haae 


(Locat  Ion 


Code  *     School  Na 


CDRTLAflO   (cont'd) 
COTTEKILL 
CROMN    POINT 

CUOOE?ACKVlLLE 

OANNLMORA 

OE  KALB  JUNCTION 

OCVTER 

OOBBS  FER?v 

DUNKIRK 

CAST  ELMHURST 


EAST  PATCMOCUE 
EAST  SYRACUSE 
COMAROS 
CLLENVILLE 
ELMHURST 


ELMIRA 


ELMIRA    HEIGHTS 
EMDICOTT 


FAIR    HAVEN 
FAR    ROCK A NAT 


FARNHAM 
FLUSHING 


FREEPORT 


FRIENDSHIP 
FULTON 


GARNERVILLs 
GENEVA 
GENOA 
GERRY 
GLLN   COVE 


CLENS   FALLS 

COSHEN 
GOUVERNEUR 


2 

2 

2 

2 

2 

2 

2 

1 

2 

1 

2 

1 

2. 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

Z 

I 

I 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 
1 

1 
2 

1 

2 

2 
1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 


VIRGIL    EL 
ROSENOALt    'L 
CROMN    PCIN*    CS 
elCENTENNiaL    EL 
ST    JOSEPH'S    EL 
HERNON-CEfALB   CS 
DEXTER  EL 

ST    ChRISTOOHER  UFSO 
DUNKIRK   EL    #3 
PS    127    (QU'ENS) 

PS  i<.e  <iu:ensi  • 

ST    GABRIEL    FL 

VERNE    N.    C'IT7   FL 

HEHAN  STRFtT  EL 

EOMAROS  CS 

ELLtNVILLF    C    S 

NIMTONN    H    ;     «-    ANN£X     lOUEEMSl 

PS  13  (ou:ens» 

PS   89  IQUiFNS) 

eCECHER  £L 

BOOTH  El 

COBUPN  LL 

OIVEN  EL 

LDCENORTH  -L 

tLMIPA  CC'FCTIONAL  FACIcITV 

ELMIPA  FRF-  ACADEMY 

PIVERSlOr  iL 

coHtN  Mian'.E 

CHARLtS    F.    JOHNfON    !L 
GEORGE    H.    JOHNSON    EL 
HtNRY    B.    EMDICOTT    EL 
FAIR    HAV£N   EL 
FAR    FOCKSmY    HS 
PS       53    nUtENSI 

1C<>    (QUEENS) 

ICS    •    A4NEX    (QUEiNS) 
PS    1C6    (QUTENS) 
PS    197    (OU-ENS) 
PS    215    (QUiENS) 
ST    MARY    S^'IF    OF    THE    SEA       • 
FARNHAM   cL 

FLUSHING    H    S    »    ANNcX     (OULiNSI 
PS       2C    lOU'ENS) 
2<»     (10:ENS) 

L5-.    (OUiENS) 

PS  165  nurENS) 

PS    166    (QUTFNSI 

189    (QU-ENS) 

Z\',    (QUrENS) 
ARCHLR  STOrET  EL 
BAYVItN  AV-  EL 
CAROLINE  G  ATKINSON  EL 
C0LU>«8U»  AVE  EL 
DOOD  JH 
FREEPORT  H« 
LtO  F  6I9L»N  EL 

FRitNCSHip  rs 

ERIE    STFE^''    EL 

FAIRGRILVF    EL 

FULTON    JH 

OAK   STREET   EL 

PHILLIPS    S'PtET    £L 

VOLNEY    LL 

GARNERVILL"    EL 

NORTH    PKOS'ECT   EL    COMPLEX 

GcNOA    EL 

GcRRY    tL 

COLES    tL 

CONNOLLY    FL 

0£ASY    EL 

LANOING  £L 

BIG    CROiS    TL 

B'JOAr    ST^E-'    £l 

GOSHEN   CIN-EP    FCO   '^OYS 

BRASIL    COF'^'ECS   El*,,,,^^ 

FOKLtR    tL  ^~~~ 

GOUVfKNtUR    J-SHS 


(^CUVQlNeUK   (cont'd) 

GRAFTON 
GREAT    NECK 

GREENFIELD  CENTER 

GREENPORT 

HAVERSTRAU 

HEMPSTEAD 


PS 
PS 


herkimer 

heuvelton 

highland 

HOLLIS 


MORSEHEADS 
HOWARD    BEACH 
INDUSTRY 

ISLAND    PARK 
ITHACA 

JACKSON    HEIGHTS 

JAMAICA 


PS 
PS 


PS 

PS 


JAMESTOWN 


2 
2 
2 

2 
2 
2 
2 
1 
2 
1 
1 
1 
1 
1 
1 
2 

1 
1 
2 
2 
1 
1 
1 
1 
2 
2 
2 
2 
1 

2 
2 
1 
1 
2 
2 
1 
1 

1 

2 

2 
2 
2 
1 
2 
1 
1 
1 
1 
1 
2 
2 
2 
1 
1 
2 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
2 
2 
2 
2 
2 
2 
2 
1 


^ 


ST   JAMES   FL 
WEST    SIDE    ^L 
GRAFTON  EL 
CUTTER   MILL    EL 
K£NSINGTON-JOHNSON    EL 
GREtNFIEL"   EL 
GRCENPOFT    PS 
HAV&I^STfAW   FL 

havefstpam  middle 
franklin  marshall  el 

FULTOW  \\. 

HEMPSTttO  HS 

HEMPSTEAD  MIDDLE 

JACK?ON  CL  ♦  ANNEX 

LU3LUM  EL 

OUR  LADY  O*'  LORETTD  EL 

PROSPECT  "-L 

WASHINGTON  EL 

MARCAPtT  'UGER  EL 

HEUVELTON  "S 

HIGHLAND    «:mOOL    FOR    CHILDREN 

PS      35    (OU'ENS) 

PS  lie  iou"=NS) 

PS    13<.    (0U-PN5) 
PS    238    (OiiraNS) 
ST   GERAfO    MAjELlA    EL 
Li-NOX    AV?    ^L 
PS    1-b    (QI'£.:nSI 

STATE     AGRICULTURAL    AND   INOUSTRIAI 

SCHOOL 

AUDUPON   tL-LINCOLN   ORENS    JH 

F.X.    HLGAF'Y    CL 

CENTRAL    EL 

FALL    CRuEK    EL 

HtNRY    ST.    JOHN    EL 

9LLSSE0    SA:rAM;NT    El 

PS    1-5    (OU-ENS) 

PS    1<.9    (QU'ENS) 

AUGUST    HAP-IN   H    e    (lUEENS) 

HIcLCREiT    MS*  -ANNiX    (OUtENS) 

IMMACULATE    CONCEPTION    EL 

JAMAICA    H    ;     ♦    ANN£X 

PRlStNTATTCN    OP    9VM   tL 

PS         8    OUiENSI 

PS      3C    OUrENS) 

37    (OU'ENSI 

i«C     (QUTFNSI 

".5    OUiENSI 

•.8    OUiENS) 

5C   ourtNsi 

52    (OurfNS* 

72    (OUrENS) 

(OUiENS) 

♦    AXNEX    (OUEiNS) 
(QUiENSI 


PS 
PS 
PS 

PS 
PS 
PS 

PS 
PS 
PS 
PS 
PS 


82 
86 
95 


OUiENS) 
PS  luC  (OU-ENS) 
PS  116  (OUiENS) 
PS  I'^C  (OUiENS) 
PS  1<.2  (lUiENSI 
PS  ItO  OUiENS) 
PS  217  (OU'FNS) 
PS  ZZ3  (QU-ENS) 
SS  9<.l  (OUiENS) 
ST  CLiMLNT  POPE  EL 
ST    PIUS    V    -L 

THOMAS    A    ElISON    VOC    H    S     (OUEiNSI 
CARLYLt    C.    RING    EL 

clinton  v.  rush  el 
euclid  avf  el 

FAIRMOUNT    iL 

JEFFERSON    JHS 

LINCOLN   JM<; 

MILTON    J.    t-LETCHiR  ?L 

POVILlUS    p.     ROGERS    tL 

SAMUEL    G.    LOVE    EL 


*  Code   I   -   Schoola  designated    for   both   National   Defense  and  National   Direct   Student   Loan  cancellation  beneflta 
Code  2  •  Schools  designated   for  National   Defense  Student   Loan  capcellatlon  benefits  only 
Cod*  3  -  Schools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only   • 
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UMI 


14412 


For  national  J>>f«iu< 


NOTICES 


MW  TOtK 


NOTICES 

mi  TOKK 


14413 


Llat  of 
Student 


Loot  Ion 


Coda  • 


School*  Dctaralnad  to  hava  High  Coocantratloaa  of  Studanta  fi 
Loan  and  national  Diract  Studaot  Loao  Caacallatloa  Banaflta 
School 


Location 


Cod. 


JAMbSTOWM    (cont'd) 

JOHNSTOWN 

KCtSCVILL? 

KENDALL 

KEitHONKSON 

KINGSTON 


LAKE    KATPINE 

LAKE    HJlt!>Ht 

LAUBtLTON 
LIMESTONE 
LOCKPOfiT 

LONG    REACH 


LONG    ISLANO  CITV 


LONG   LAKE 
LTNOONVILL:    CS 
LYONS 

MADRID 

NALONc 


«A»«ARONtC< 
MARATHON 
MASONVILL: 
MASPETH 

NASSLMA 

MATBPOCK 
NEOINA 


MIOOLt  ISLAND 


2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
1 
1 
2 
1 
1 
1 
1 

2 
2 
2 
2 
1 
1 
2 
1 
2 
2 
2 
1 
2 
1 
1 
2 
2 
2 
2 
2 
2 
2 
2 
,  2 
2 
2 
2 
2 
i     2 
I     2 
2 
2 
1 
2 
2 
2 
2 
2 
» 
> 
2 
2 
2 
2 


WASHINGTON    JUS 

TRTON    SCH03L    FOR    40VSH0HAWKHS 

OUR    LADY    0'    GRACE    ACAQCMV 

KtNOALL  EL 

K£r>»ONKSON  EL 

SRIGHAN  EL 

ChANHlRS  ''L 

E3S0N  EL 

G.  WASMlNr.fON  fL 

J.  MATSON  »AlLt»  EL 

JOHM    F.     KEWNtO*    EL 

K:•^GSTO^    '••T-OLir    ZL 

"INGSTOK    '■iTMOLiC    "IIDOLE 

"t4GHt9   £L 

HTRON    J.    HTCHt.L     EL 

SOPMlE     FINN    Zl 

LAKE    KATiiT«'E    FL 

H.    CLIFFQP-'    mUlE^    JHS 

HAOLf »-LU''"PNF    CS 

PS    231     (Ott-fNSI 

lIhcston:  ufs 

CMfiRLOTTi    -POSS  EL 

Ot    WITT    CLINTON  EL 

BLACkHE£Th    QCAO  K 
EAST    LL 

l:oo  el 

LIKOILL    iL 

LONG    9LACH    h; 

LONG    PEfCH   JH 

Wi:T    EL 

AVIATION    M    S     IOO£:N$l 

LONG    ISwAN-    CITY    H   5    ♦    AN^cX 

i:   «ou"ENs> 

17  (QU"ENS» 
7C  nu*EN$» 
76    (rjU'ENSI 


«IOOLET0WN 


HILL  BROOK 

HILTON 

NONSEV 

HONTGOHf RY 
HONTICELLO 


HOUNT    HCRSIS 
MOUNT    VEPNON 


PS 

PS 
PS 
PS 
Pi    HI    (OU«^EN$> 

PS  112  nur^NSJ 

PS  122  (OliTNSt 
PS  126  <Oii-FNS) 
PS    1>.1    (Q'l-ENS) 

PS  leo   iQuiENS) 

PS  lfe6  JIU^ENSI 
PS  171  fOliECNS) 
PS    199    ♦    ANNiX    (OUE-NS) 

PS    2C«.    IQU-fNSI 

QUEENS  VOriTIONAL  H  S  (OU-ENSI 

ST  MARY  iL 

ST  PITA  iL 

WILLIA»<  C  'PVANT  MS  (OUCcSSI 

LONG  tilt    "S 

LYNDCNWILL"    CS 

LYONS    EL 

LY3NS    J-S    "S 

MA3RI0    '.\. 

NACRID    WA^-'INGTON    J-S    HS 

OAtfIS    ^L 

FLiNOtRS    '■L 

FRiNKLIN    ATAD^IY 

MAivisTN  ;;l 

LAMBcRTJN    "L 

WLONF     JH« 

H»«»APONt.C»    AWE    'L 

MARATHON    F. 

CH4RLCS    L^'ING    <»P4C:,CANP 

PS     73   iou:en?i 

PS    153    IQU"fNSI 

JlFFlRSCN   -l 

TWIN    RIVCPj    EL 

MATgeootf    E'- 

0A<    OPC-^APT    EL 

TOWNf    EL 

WISt    JH 

LOfiGWCO"    H^ 

MIOOLE    ISHND   1I0DL- 

WtST    MIODL-:    ISttSD   -\. 


ilEOROM 
MEW   CITY 
NfW    ROChELLC 


i_ 


NEW    VO'K 


*  Code  1 
Coda  2 
Coda  3 


Schoola 
Schools 
Schoola 


deglgnated  for  both  National  Defense  and  Matlooal  Direct  Student  Loan  cancellation  bancfltV 

ilta  only 
,ts  only 


designated  for  National  Dg funae  Student  Loan  cancellation  bene 
designated  for  National  Direct  Student  Loan  cancellation  bene 


LoH-IocoM  FaalUa* 

tha  H7B-79  and  1979-80  School  Taara 


•  School 


ACADEMY    «W-     FL 
ALBERT    STP'f    EL 
JOHN    M.    CHARLEY    EL 

LiBEATY  s^-e-:t  el 

MECMANICS^IWN    iL 

MtMCRIAL    F. 

MIOOLETOWN    MS 

MIODLtTOWH    JHS 

TRUMAN    J.    4C0N   cL 

HOPE    FAcH   JFSD    GPiER    SCHOOL- 

MIlTON   IL 

GRANPvitw  :l 

MARGt  TTS    'I 

BEREA    LL 

GiORGf    L   »':CKt    fL 

KINNETH   ,.    -  UTHifi'ORD    EL 

MOMTlCEwLO   MiOOLc 

HOUNT    MCRorS    CS 

GRAHAM    ..L 

GRIMtS    iL 

HAIIL'OK    E. 

hOLMlS    tL 

LINCOLN   EL 

LONGFlLLOW    IL 

HOUNT    Vf  ?N:N    H3 

MOUNT    Vf'WN    Hl-JOLE 

NATHAN    HAL*    %L 

OUR    LADY    0^    HCUNT    :A^MEL    EL 

OU.^    LAOY    0"    VICTORY    EL 

FO''tRT    FUL'CN    £L 

iACRlO    HCA'T    fL 

WASHING'C*'    EL 

CN0N0AG6  :\'p:an  p:s£kvation  il 

SUMNIT    PAP<    EL. 
P^.^NARn    £L 
C0LO»'^US   F. 
I.e.    YOUNG    JH 
JtFFf  RSON    "L 

mjyflcw.v.  -l  I 

STlPHi.N<ON    El 

Trinity  -zl 

WFSSTlR 

fcNNUNClATnN    FL 

ASClNSICN   -l 

9Cr4Jt«1IN    F=ANKLIN    H.S.    ♦    ANN£«tS 

ScTH    JALC    FL 

PLwSSCO    SA-FAHiNT    El 

CATHEDRAL    ••    * 

CHARLES    £»iNS    HOGh£S     H.S.     ♦    ANN; » 

CHCLStA    wo* .    H.e. 

CORPUS    THPTSTI    EL 

tAST    SIL£    MEBKtW    INST    EL 

FOOD    ♦    h4p:tIm£    T9APES  HS*tyW£xic 

GEORGE    WASHINGTON   H.S.    ♦    »KNt«Ys 

GOOD    SHtPH-RO    EL 

M.S.     OF    AP'     ♦    DESIGN 

H.S.    OF    FI'HION    INCOSTPIcS 

HAAPtN    h.s.     ♦    ANN£X 

hOlY    cross    FL 

HOLY    NAH^    r«F    JE?US    iL 

INCARNATICN    EL 

JULIA    R:C"MAN    M.S.    •    ANNEXES 

LA    CUARCIA    M.S.    O^    MUSIC    ♦    A9TS 

LA    tALLE    A-AOEHY    H   S 

LOUIS    0.    "•'•ANDEIS    H.S.    ♦    ANN^X 

LOWER  tiST  SIDE  PREP. 

HA^tL     0.    "iCON    H.S.    ♦    ANNEX 

HANHATTiN    »0C.    ♦     Tt:H.    H.S, 

HiiniN    lU'^HER    king    H.S. 

MARY    HtL3    "F    CHRISTIANS    EL 

MOST    HOlY    etOEiMcR    iL 

HT    CARHEL-HCLY    ROSARY    EL 

Mu^KiY    flER*.  TPAUM    H.S. 

NEW    YORK    «J-HOOL    OF    PRINTING 

NORMAN    TH^XAS    H.S. 

OUR    LACY   Of    GOOD    COUNSEL    £L 


List  of  Schoola  DaCarmload  to  have  High  Concantratlooa  of  Studenta  fto«  Lw-Incoac  Faalllea 

For  National  Defanac 

Student  Loan 

and  National  Direct  Student  Loan  Cancellation  Beneflta  for  the  1978-79  and  1979-80  School  Tears 

Location 

Code  •     School  laae                                                       Location                            Code  *     School   NaaM 

NEW  YORK  (cont'd) 

1          OUR   LAOY   OF    LOUPOES   EL                     "O*  *°«  (cont'd)              1          PS    1^0 

1           OUR    LAOY    Of    SORROWS    tL                                                                         *           ^|    *''| 

1          OUR   LADY   OuEEN  OF   A'JGELS   EL                                                         ^          Zl    ^'*f 

1           PARK    LAST   M.S.                                                                                              i           ?!    1"*! 

1          PS 

,                                                                                       •                     1          »'S    11.5 

2          PS 

,                    .                                                                                       1          PS    1-6 

2          PS 

;                                                                                                           1          PS    1'.9 

1          PS 

7                                                                                                                  1           PS    151 

2          PS 

,                                                                                                           2          PS    152 

1          PS 

IC                                                                                                           1           PS    153      . 

1          PS 

H                                                                                                           1          PS    15* 

1          PS 

13                                                                                                           *       "!^    *" 

1         PS 

is                                                                                                           I           PS    156 

1          PS 

17    ♦    ANkEX                                                                                             1           PS    lEl 

1          PS 

.q                                                                                                           2           PS    16  3 

1          PS 

2C                        ,                                                                          -        1           PS    164 

> 

I          PS 

1          PS 

|,                                                                                                           1           PS    165 
i:                                    .                                          -                           2           PS    166 
"                                                                                                                 2           PS    167 

1            FS 

1         PS 

,c      •                                                                                                     1          PS    171 

ll                                                                                                               1           FS    173    ♦    ANNEX 

1          PS 

"                                                                                                           I           PS    175 

I          PS 

I'l                                                                                                        X           Fs'l79 

I         PS 

■'*                                       ^                                          ,                            1           FS    If  0                                                  . 

2         PS 

'*^                                                                                                        1           PS    185 

1         PS 

''^                                                                                                                      2            FS    l»!7 

2          PS 

^Z                                                                                                        1           PS    168 

1         PS 

*•'                                                                                                                 1           PS    189 

1         PS 

^'                     •                                                                                                    1            PS    191 

1          PS 

EC                                                                                                                  1           PS    192 

1        .OS 

51                                                                                                           1           PS    19'. 

1  PS 
1         PS 

11                                                                                                        1           PS    195 
1                                                                                                           1           PS    197 

I 

2  PS 
1         PS 

n                      ■  ^  i/|in 

1         PS 

1         PS 

\                       ■                      '                                                           1           PS    2C1   OOM-LEX 

1         PS 

^'                                                                                                           1           PS    2C6 

1  PS 

2  PS 

\\   *   ^^**-^                                                                                     1           PS   2C8 

2         FS 

I         PS 

;;                                                                                                          2           RLSUFRECTION   EL 
;f                                                                                                          1           PICE    M   S 

2  PS 
1  PS 
1         PS 

1        PS 

l^                                                                                                        1           SATELLITE    BCAOEMIES 

■ 

'*                                                                                                                        1             SCWAFC    PACK    H.S.    ♦    ANNEX 

tl                                                                                                              1            SS    911 

a,                                                                                                          2           ST    ALOY£lU«    EL 

2         PS 

e-                                                                                                                         1            5T    ALPHONfxS    COHME'.SIAL    H    S 

1        PS 

8«                                                                                          •                        1            ST    ANN   EL 

I        PS 

92                                                                                                          I           ST   BRIGIa  -L 

^         FS 

96                                                                                                                 I            ST    CATHtRIVE    OF    GENOA    PL 

1         PS 

q-                                                                                                                 2      ,      ST    CATHfRINE    OF    SIEnA    EL 

1        PS 

98                                                                                                          1           ST   CECELIA    EL 

I          FS 

ICl                                                                                                           2           ST   CHARLES   BORROMfO   EL 

*        PS 

It 2                                                                        •                                  1           ST   COLUMBA    EL 

- 

1        PS 

,fc8                                                                                                                 1            ST    tLIZ«9FrH    EL 

1          FS 

1C9                                                                                                          1            ST    FRANCI«   CE    SALES   LL 

1        PS 

lie                                                                                                          2           ST   GtORGC   "L 

1          FS 

in                                      f                                                                 1           ST    GF.fcGCSY   THE   GREAT    EL 

1        PS 

112                                                                                                          2           ST    JAMES   F'. 

1        PS 

llj                                                                                                          2           ST    JEAN   ^A'TI$T£    H  S 

*        FS 

115                                                                                                          1           ST    JOSEPH   -L    IMONROE    ST» 

2        PS 

116                                                                                                                 2            ST    JOStFH   £L    IHORNINGSIOt    AW£» 

1        PS 

117                                                                                                           I            ST   JUOE   EL 

I        PS 

118   ♦    ANNEX                                                                                       I            ST   LUCY   tL 

1        PS 

Ip.                    .                                                                                      1            ST   PATRICK  EL 

1        PS 

1  PS 

2  PS 
1        FS 

1  PS 

2  PS 

\i\                                                             ^                                        1            ST   PAUL'S   -L 
Wl                                                             *                                         2            ST    SPYRIDOS    EL 

\M                                                                                                        1            ST   STANISL»US   EL 

\%\                                                       •                                                       1            ST    THOMAS    rOMHUNITY    EL 

Y,l                                                                                                              1            STUYWESANT    M.S. 

\lr    *    Skiki    «-e                                                                                        2            TpANSFIGUPiTION    EL 

1    L    ♦    ■HNt.n.5                                                                                        1             WASHINGTON    IRVING    H.S. 

. 

I  PS 
*  P£ 
1  PS 
1       PS 

\\\                                                                                                       I            WEST    SIDE   M.S. 

Wl                                                                •                                        1            YiSMlWA   ♦•   tFSIFTA   CMOFET? 

J  3*                                                                                                                                                                            CHAlM/RAOlN 

•    I        FS 

137 

*  Coda   1   - 

Schools  desiicnated    for   both  National    Defense  and  National   Direct  Student   Loan  cancellation  beneflta 

Code  2  - 

Schools   desiicnated   for  National   Defense  Student   Loan  cancellation  benefits  onl^ 

Code  3  - 

Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NIW  YOAK 

fro« 

. 

Schools   Oetentlned   to  hiive  HlRh  Concentrations  of  Students 

Low-Incooie   Faallles 

For  Natton.il 

Defense  Student 
Code  ♦ 

loan  and  National   Direct 
School    Naaie 

Student  Loan  Cancellation  Benefit 

s    for 

the   1978-79  and  1979-80  School  Years 

locatloii 

Location 

PORT  cm£s>:r 

Code  *     School   Naaie 

NENBWf.M 

<<ROACWAT    c. 

2 

HOLY    ROrAey    EL 

CMuSTNUT    S'RtET    El 

2 

JOHN    F.    KENNEDY    tL 

EAST    COl-)F<hAH   el 

2 

LAVIMA    '^.     MORTON    EL 

GAROSi-PTOMI    EL 

2 

0U«    LAOY    C    HERCY    El 

CIONLT    4*«-    NfMORIAL 

fcc 

2 

ThOIAE    a.    -CISON    El 

LIBERTY    'TT'EET    EL 

P09T    EWtN 

2 

FORT    LWtN   ^L 

NE40CW    h-IL.    EC 

POST    JEFF^^'SON    STA 

2 

CLiNTCN   AWE    EL 

NlaOLcH^Pc    fL 

2 

COISrNOG'J"-    FL 

HOWTCOIc^v    S'lvEt'    :. 

2 

INFANT    JCIUS    PC    EL 

NtM    MlNCtO'    EL 

2 

JOHN    F.     K'MNtOY    JM 

NOPTH    JK 

PORT    JERVIS 

2 

ANNA    S.    <II"L    EL 

SOUTH    Jh 

2 

FORT    Jd^VT"    H« 

■  ST    PiTKICX'S    E'- 

2 

POIT    JlxW    HlnrLi 

TEMPLC    HL.    '.\. 

2 

SJLLlWAfj    A</£    EL 

ONION    GfcCW:    EL 

POTSOA"* 

2 

FOTSPAM    HC 

MAIHINGTCN    STStTT    f.. 

OUEENS    VILLAGE 

? 

C5       St,    ♦    ANNtY    (1Ui.-NS» 

WtST    ST-iE*    £L 

9 

FS    1J5    lOU-ENSI 

■NEWFIiLO 

NtMFitLr  f"; 

2 

?S    jCtCHi"    »    ANNt    lL 

NIAGA9*     fi. 

-LS 

otiCH    Avd    TL 

PAVENA 

2 

Pl»£Ni    C0''»NAN3    SiL<IP'<    JH 

ftP^Y   Av:  -L 

REO    CFEEX 

2 

MSRGiRET    w.    CUYLE'    iL     ^ 

GAiKiLL    JM* 

2 

RALPH    C.    '""     HAS    Ml?TLE 

\ 

HiR«iY    F.    A'ATE    -L 

RECO   PAPK 

2 

FS    1J9     <1U-:£NS» 

NitGARi    r«LLS    HS 

R£1ScN9URG 

2 

KE1S6  ^ell^'^-EPFON«'    lL 

NIAGARA    3T-ffT    fL 

RtNSSELAER 

FORT    CRill?    EL 

NIMETV     MN'M    STPi-T 

tL 

VAN   kLNiSFLAtP    tL 

' 

NINETY    7h''-D    STRciT 

iL 

RENSSELAERtflLLE 

fONAK.0    '     nSS    YCU'H    C4NP 

NORTH    J^-3                          "^ 

RICHFIELO   SPRINGS 

SICHFIEl?    ■PeiNGT    CS     ♦    ANSI* 

SIXTIiTh    5-Bftr    fL 

RICHNOND    HILL 

OS    51   m-'iNSi 

SOUTH    JI-? 

PS     sw  jiurfcNsi 

THIRTY    Mki-M    STPEiT 

EL 

PS      55    ♦    ANNc*    n'J?i»'SI 

TROT'    vrc.     MS 

PS       62     (OU-fNSI 

NOSiTh    CCLLINS 

NORTH    CCLL'NS    CS 

PS       ^6     «OU-fNS» 

NORTH    'CN4HAND* 

GiLNCRt    EL 

r- 

F5       o;     COU'ENSI 

NT4CK 

HILLTOP    15 

FICMN0K3    h^Ll    H    S    ♦    fcNN?li 

I 

NYiCK  h: 

(guEois) 

NYACH    JK3 

BICMVlLLt 

HCHVlL'.i    -L 

OAKOALP 

EOMACQ    ro?-:    Et 

RIOGE 

RIOGL    E.. 

OG0£NS»'J3'; 

LINCOLN    £L 

RIPCtMCOC 

GR3»tR    CLF</fL«NC    h    j     (TJtiNSI 

WiSHlNGTCN    tL 

PS      €8     (OU'tNSI 

OLf  AN 

904RCHAH*»LL^    -L 

PS     ei   (Ou:fN«» 

OUCAK    EL 

PS       93    (O'rtNSI 

EAST    VI^K   TL 

RIFT  ON 

ANNA    CEVIN-:     tL 

t 

HIlLSIDc    fL 

KIVERHEAO 

Ml  "ICY   MS 

IrfLRS    J.    NPR'ON    El 

PMILLIP:    i^E    EL 

NORTH    HILL    EL 

PULAS*!    S'T-tET   El 

OLEAN    h: 

fclVFKhtAO    ne 

OlEAN    Jh 

FIWuPMEtO    JHS 

MASHlNf.-OH    NES''    EL 

ROANOKl    4V:     EL 

OL'^snoviL 

lE 

HiNtRWA    CS 

ST    ISIOO».«'    S    EL 

ONEIOA 

NORTH    9CCA-    ST^c£T 

ST    JCMN    S    =L 

OSSINIh'i 

ANNE    M.    "O-NfU    nln:\^ 

t 

ROCHESTER 

BENJfcNlN    e-SANKLIN    HJ 

sRooKSire  "L 

CORPUS    CRTtTt    EL 

CLARLICM    -L 

EAST    J^SHS 

OSSIMNG   H« 

FREDERICK    TCUCLASS    -IMS 

FARIC    tL 

HOLY    APCSTwiS    EL 

/ 

"* 

'OOStVELT    -L 

jEFFtKSCN    l-SHS 

OTISOILLE 

OTISVILL-:    -EHA9.    CT5 

• 

JOHN    MARiHtLL    J-ShS 

OZONE    PA9< 

JOHN    A0A15    H    S    ♦    ANN 

-.* 

JOSEPH    f.    UILSON    JM$ 

PS      tJ    (O'l'ENSt 

HAOISCN    HS 

PS       t<.    ♦    AMNEX    not: 

NS» 

MONROt    j-r-»s 

PS    1C8     (Ot'iEN$» 

SCMOCL         2 

PS    2C2    rou-ENS* 

SCHOOL         ' 

PS    21C    (1U-ENSI 

SCHOOL         «. 

PAm»< 

ALTHAR    04RTSH    MlLLIi 

"STOtil 

SCHOOL         5 

PAPI'H    tL                 V 

SCHOOL      e 

PATTERSCNVlLLc. 

mariawIll"-   el 

SCHOOL         7 

PEEtCSKTLL 

HlLLfPfT    "L 

SCHOOL         8 

0AK5ICE    EL 

SCHOOL         «> 

FcEi^SlfUL    "S 

SCHOOL       11 

PcEKSKILl   •«»oole 

SCHOOL       12 

ST    PLTtt-    «    UCSO 

SCHOOL       13 

URIAH    HILL    fL 

SCHOOL       1«. 

PELMA1 

ST    CATHfST.'p    <:   £^ 

srHocL     I? 

PIER^ONT 

TAPPAN    y.'    EL 

SCHOOL       16 

PLATTS9UO0H 

HONTY     ST9C;T    EL 

SCHOOL       17 

i 

NCTRl     DAM'    EL 

SCHOOL       1« 

* 

Coda   1  . 

School! 

designated    for   both   National 

Defense   and   National    Direct 

Student   Loan  cancellation  benefits 

Code  2  - 

School! 

designated   for  National 

Defease   Student    Loan  cancellation 

bene 

fits   onlv 

Code  3  - 

School! 

designated   for  National 

Direct  Student    Loan  cancellation 

benefits  oalv 

NOTICES 


W"  TO" 


14415 


ROCK^iAT    »-ACM 
ROCKAwTt* 


PARK 


MCKWILLE    :ENTRE 
ROME 


List  of 
For  National  Defense  Student 

Location      Cod«  * 

ROCH£!>Tai    (cont'd)  1 

1 

* 

2 
2 
1 
1 
2 
1 
1 
1 
1 
1 
2 
1 
'-    ■  2 

1 
2 
2 
2 
2 
1 
2 
2 
2 
2 
1 
2 
2 
2 
2 
1 
1 
2 
2 
2 
2 
2 
2 
2 
1 
1 
1 
2 
X 
1 
1 
2 
2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
t 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


School.  Determined  to  have  High  Conc.atr.tlon.  of  Student,  fro.  I^-Ig^/^^^HS^.tin  School  Tear. 
l.an  .nd  H.tlon.1  Direct  fitudent  U>.n  C.nc.  l.tlon  '^'>«^it. Jor^th.^1978  79^nd 

School  Wan.  ""^'•'•°" '     " 


RONKONKOHA 
ROOStVELT 


ROTTEROAN  JUNCTION 

AUSSELL 

SALAMANCA 


SANOY  CRE^K 
SIPATOGA  SPRINGS 


SAVANNAH 
SCHENECTADY 


SCHENtVOS 

SELKIRK 

SIDNEY 

SINCLAIRVILLE 

SOUTH  DAYTON 


SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOCL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOCL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 
SCHOOL 


2C 
21 
22 
23 
2«» 
25 
27 
29 
20 
SC 
31 
33 
3b 
3? 
36 
37 
3» 
3«» 

hi 

50 


SOUTH  KORfPrGHT 
SOUTH  LANSING 
SOUTH  OZONE  PARK 
SOUTH  OZONi  PARK 


SPRING  VALLEY 


SPRINGFIELD  GONS 


I 


ST  ANTHONY  fL 
ST  BONlFAC?  EL 
ST  HONICA  -L 
ST  STANISLAUS  EL 

PS  183  (ou:ens) 

EEACH  C»-ANSEL  H  S  (OUEENS* 

PS    18C    CQU-ENSI 

PS    225    lOU-ENSI 

WATSON    EL 

COLUMBUS    FL 

0£    NITT    CL'N'ON    EL 

GANSLVOORT   EL 

L   V    DENTI   tL 

PArHALEE    TL 

KOIE    CATHCLIC    JH 

STALEY   JH 

EDITH  L.  SLOCUN  EL 

PECONIC  S^'ErT  JHS 

CENTENNIAL  AVE  EL 

HARRY  D.  ?) NIELS  EL 

PRE  KOGN 

OUCEN    OF    •'HE    MOST    HOLY    RCSAP.Y 

KOOSEVtlT    J-SHS 

THCOOORl    POOSEVElT    £L 

WASHINGTON    PCSi    EL 

WOCSTINA-'^LLEFS    EL 

KNOX    lEMQR'AL    CS 

GBCA'    VALL'Y    YOU'H   JAMO 

PROSPtCT  'L 

SENLCA  cL 

ST    PATRICK'S    EL 

SANOY  CFiFK  CS 

DIVISION  '"REET  EL 

LAKu  AVi  TL 

SAVANNAH  EL 

GROUT  PARK  SL 

HAWlTON  ^L 

HORACE  MANN  FL 

KING  EL 

ONlIOA  JH 

PLLASANT    VHLfY 

filVtPSICt   "L 

ST    ANTHONY'S    Z\. 

ST   LUKE'S   ""L 

STCIMHETZ   JH 

YATES    EL 

SCHl NEVUS  CSO 

A.W.  BECKF"  EL 

PEARL  STRf'-T  EL 

SIDNEY  tL 

CASSAOAGA  VALLEY  J-SHS 

SINCLAIRVILLE  tL 


ST   ALftANS 


ST   REGIS    FALLS 
STATEN    ISLAND 


STEPHtNTOMN 
STOCKTON 
STONE    RIDGE 
SYRACUSE 


EL 


1 
1 
1 
2 
1 
1 
-1 
1 
1 
2 
2 
2 
2 

2 

2 

2 
2 
2 

1 


\1 


2 

2 
1 
1 
1 
2 
t 
2 
1 
2 
2 

% 

1 
1 
2 

2 

2. 

2 

t 

2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

2 

2 

2 

2 

1 

2 

2 

t 

1 

1 

2 

2 

2 

2 

1 

1 

2 

2 

2 

2 
2 
2 
2 
2 
1 


SOUTH    KORToiGHT    CENTER  FC^   POYS 

SOUTH  XfcHStNG   CENTER 

PS      96    nU='ENS) 

PS    121    (O'J'rNS) 

FS    123    (OU^^FHSI 

PS    12<»    «QU:tNS) 

Pi    165    <Q"EENS) 

PS   226    (OUEEKSI 

ST    THtRESA   OF   AVILA    fcL 

PLUtFIELO   TL 

COlTON   £.L 

ELCOfcAOO   ^L 

LLMWCOO  £L 

FLIuTWOOO   'L  _ 

HEMPSTEtO  •'L 

MiLLCRtST   -L 

SOUTH    NADT-ON    tL 

SPRING    VALLEY    HS 

PS      15    OlfENS) 

PS      59    (QUiENS» 

PS    132    (OU'ENSI 

FS    251    (OU'fNSI 

SPRINGFIEL-"    GARDENS    MS    I'^JtiNSI 

FS       36    (QurFNS) 

PS    136    (OU-ENCI 

PS    192    IQUTfNS) 

ST  CATHlRT'J'.  CF  SIfMNA  El 

«T  PASCAL  'AYLON  EL 

ST    RtGIS    '•ALLS   CS 

CURTIS  H  « 

IMMACULATE  CONCEPTION  EL 

NEW    DORP   "   S 

PORT    RICHHONO   H    S 

PS      13 

A4NEX 
ASNEX 


PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 
PS 


II    VOC    ♦    TiCH  H   S 


It 

18 

19 

2C 

21 

27 

31 

39 

<»C 

«<• 

46 

<.9 

52 

57 
.      £1 
RALPH    HCKE 
ST   PtTt"   FL 
STEPHENTOWS    ?L 
STOCKTON   E'. 
•iONOOUT    va.LEY    MIDDLE 
BELLlVUE    '. 
flLODGETT    JHS 
CATHEDRAL  EL 
CLSPY    JHS 
OANFCRTH   P. 
OELAMARc    FL 

DR.    MARTIN    LUTHER    KING  EL 
EASTWfcoa    J-tS 
EOWARO    1MT*H   EL 
ELMNOOO    EL 
FOWLER    HS 
FRANKLIN   F. 

FRAZLR   EL 
GRANT    JHS 
HLNNINGtR   HS 
HUGMtS    TL 
HUNTINGTON    EL 
LtMOYNE    EL 
LEVY    JHS 
LINCOLN    JH- 
MCKINLEY-»'IGHT0N   £L 
PORTtPtL 


r 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  -  School* 


PINE     VALlFY     £L  1  rur^.t.-     LW 

de^lgLte^foVb^^fallonal  Defenge  gnd  National  Direct  Student  .U»«.  caDcell.tton  benefit, 
designated   for  National  Defense  Student  Loan  cancellation  benefits  oal» 
designated   for  National   Direct  Student  Loan  cancellation  benefits  only 
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UMI 


<^ 


14416 


NOTICES 


NSW  YCRK 


NOTICES 


NORTH  CAROLINA 


14417 


for  Watton«l   Defenje 


Location 


List  of  School*  DeeatmlMd  to  have  High  Concentrations  of  Student 

Studgnt   Loan  and  National  Direct   Student   Loan  Cancellatlcn  Benefl 

Code  *     School   Naae Location 


■   from  Low-Incooe  Faalllea 

t«    for   the   1978-79  and   1979-80  School  Years- 


Utt  of 
for  Hatlonal  Pefenae  Student 


School*  OatermkMd  to  h«ve  High 
Loan  and  National  Direct  Student 


Concentration*  of  Student*  froa  Lov-Incoeie  Famille* 
Loan  Cancellation  Benefit*   for  the   1978-79  and   1979-80  School  Year* 


Code  *     School  Name 


Location 


Code 


School    Nane 


Location 


Code  *     School  Ni 


SYRACUSc:   (cont'd) 


TtBLRC 
TILLSO*. 

TONAMANOa 
T90» 


TOLLT 

uTica 


VRLLtV    COTTAGt 

VEOCNA    BEACH 
HAOOINGTON 
HALOcN 
MTE>rrCMK 


MATERVLri'' 
MAVCRLV 


MEST9URV 


MESTPO^T 
WHITE    PLAINS 


POOSEVtlT    JMS 
S»LIN4    EL 

StTHcuR  «:l 

SMCA    JHS 
<T    AMMCNY'S 
VAN    OUVN    F. 
KEi^STEP    £L 

w£ST  SICE  :atmouIost  luc*'s  el 

ANNSVIllE  TOUTh  CAHO 

▼ILLSON  CL 

PiKKZlDt.    EL 

CarROuL  HT-l.  lL 

PS    2 

"SIC       -s 

PS  lo 

TROY  MS  I 

«.<.  COL''  El      ' 

TULL*  C5 

UPPE='  NVAC<  PL 

ALBAKY  tL 

CMKisTorMF?  ccLUM^ur  el 

CICRGt    Mi«-iING'ON    t. 

HOLY    TR.nT-v    EL  - 

JO«N    F,    MU"MtS    EL 

•fEISLt    (. 

KERMAN    I.L 

LINCOLN    -;L 

M*RY     STr-«-     TL 

IILLCB    !L 

OUR    L£C»    0^    LOUS^ES    EL 

SOSCC:     CONfLIN'".    EL 

SEYHCU9   ;l 

SI    F^tNClS    CtSALcS    iL 

ST    JCSti-"M--T    PATCXCK    EL 

ST    HmRY    C""    hT    C4''<EL    el 

SUNSET    il 

THfonCkt     o-CSfVcLT    iL  MTCMiNG 

ThOHAS    JE^-F"T0N    iL  YAPMANK 

THOHiS    r.     'POCTOo'mS  YONHER? 

UTICA    F^{c    flC»ri£«»» 

MlTMCPE    tL 

LAKL    RC--    "L 

VAlLl*    COT'AGE    -L 

SYL»fiN-VE-''K'A    'ii^M    C3WH0N 

MA30INGTCN    tL 

MiLfitN    LL 

COCPtP    ic 

HAROLO    7.     WILEY    £L 

HESCe     U 
NORTH    jw 

OHIO    STC«r-    EL 
STiftBUCK    EL 
ST    COLHJN    •■    HCHC 
tLI    STf^'E'    (I 
ITHACA    S:f"£T    EL 

LINCOLN  ;t-E'-T  ;l 

ST    JiMiS    'L 


WEBSTEP 
MEST    SAtYLON 


MCST  COXSa:"tIE 
MEST    HAtfE^STRAM 
WEST    ISLIP 


WHITtSVILL: 
WHITNEY    POINT 

WILLIA>«ST0WN 
woe  0  SIDE 


wyanc>*n:h 


2  STiTf     ROA''    EL 

2       forest  avf  el 
2        santapogup  el 

2  SOUTH    B«Y    t^L 

1  COXSACKit    'OPSiC'IONAL    FACILITY 

2  WEST    HAV£o«'TR«W    EL 
2  CAPTkEE    el 

2  OOUtNOCK    «'L 

2  PAUHANOr    FL 

2  SOUTHGA'L    :L 

2  ORLXlL    AVe-    FL 

2  fRYOtN    STP-ET    EL 

2  PtRK    tVt    'I 

2  POWELLS    LBNP    EL 

2  WESTPUPY    m- 

2  WtSTRUPY    J'* 

»  WtSTFCRT    »"? 

2  BATTLl    hill    tL 

2  CHURCH    STR'ET    cL 

2  tSST    tfirw    "L 

2  N0«;TH    jTiE="T    EL 

2  POST    ROtD    EL 

2  RIOCtWAY    «-L 
fiOSECALt    »"L 

wHiTtswat:  :s 

WHITNEY    «f^!T    £L 

whitney/po-kt  HS 

wIllIa/s'Cxn   El. 

PS        li    ♦    A"NE»     (OUciNSI 

FS    125    (OUTENSI 

PS    151    «Oi»"'NS» 

PS    15:    <Qll"FNSI 

H4?TIN    L    •f'N';    EL 

HIcTON    L    OLIVE   EL 

STRAIGHT    aeTH    IL 

WYiNCtNfH    IfMO^IAi.    hC 

MVCHING    CS 

CHARLES  •-.  WtLTT'S  EL 

PERHl    MlOOwE 

HSWTHOrtN.    HICPlE 

holy  'pini^y  el 

lOngfeluOw  el 

hartin  lu"'e=  <i^5  il 

OUR    LtCY    r"    THi^ooSA^Y    tL 

PS         fc 

PS         9 

PS      13 

PS      11 

PS      13 

FS       18 

PS       lo 

PS       2J 

PS      25 

PS      27 

ST    JCStFH*;    £^ 

ST    HAi?Y*3    "L 

ST    PETtf 'S    EL 

YO'JKiRS    HS 


Alamance  County  Schools 


Bertie  County 


Alleohany  County  Schools 


"nson  County  Schools 


Ashe  County  Schools 


Avery  County 


Beaufort  County 


Washington  City 


Alexander  Wilson  EL 

Altamahaw  Ossipee  EL 

B.  Everett  Jordan  EL 

Clover  Garden  EL 

E.  M.  Yoder  EL 

Elon  Colleae  EL 

Graham  Middle 

Haw  Piver  EL 

North  Grahair  EL 

Pleasant  Grove  EL 

South  Mebane  EL 

Southern  fiddle 

Sylvan  EL 

Woodlawn  r'iddle 

Alleghany  HS 

Glade  Creek  EL 

Pinev  Creek  EL 

Sparta  EL 

Anson  JHS 

Ansonville  EL 

Bennet  EL 

Bowman  HS 

Central  EL 

Faison  EL 

Morven  EL 

Peachland  EL 

Polkton  EL 

Hadesboro  Middle 

Ashe  Central  HS 

Beaver  Creek  HS 

Elkland  EL 

Fleetwood  EL 

Healing  Springs  EL 

Jefferson  EL 

Lansing  EL 

Nathans  Creek  EL 

Northwest  HS 

Riverview  EL 

W.  Jefferson 

Avery  HS' 

Banner  Elk  EL 

Beech  Mountain  EL 

Crossnore  EL 

Elk  Park  EL 

Minneapolis  EL 

Newland  EL 

Riverside  EL 

Aurora  HS 

Bath  K-12 

Beaufort  County  EL 

Belhaven  EL 

Chocowinity  K-12 

J.  A.  Wilkinson  HS 

Pantego  HS 

Pinetown  EL 

S.  W.  Snowden  EL 

Eastern  EL 

John  C.  Tayloe  EL 

John  Small  Middle 

Washington  HS 

P.  S.  Jones  JHS 

Bladen  County 


Brunswick  County 


Buncombe  County 


Ashe vi lie  City 


Burke  County 
Cabarrus  County 


3  Askewville  EL 

1  Bertie  Jr.  JHS 

1  Bertie  Sr.  HS 

1  C.  G.  White  EL 

1  John  P.  Law  EL 

1  South  Aulander  EL 

1  West  Bertie  EL 

1  West  Colerain  EL 

1  W.  S.  Etheridge  Prim. 

1  Windsor  Middle 


1  B.  T.  Washington  EL 

1  Bladen  EL 

3  Bladenboro  K-12 

1  Bladen  Lakes  EL 

1  Clarkton  K-12 

1  Dublin  EL  ' '^ 

1  East  Arcadia  EL 

1  East  Bladen  HS 

1  Elizabethtown  JHS 

1  Elizabethtown  Prim. 

1  Plain  View  EL 

3  Spaul ding-Monroe  Middle 

1  Tar  Heel  HS 


1  Bolivia  EL 

3  Southport  Middle 

1  Leland  Middle 

1  Lincoln  Primary 

1  North  Brunswick  HS 

1  Shall otte  Middle 

3  South  Brunswick  HS 

1  Southport  Primary 

1  Union  Priirary 

1  Waccamaw  EL 

1  West  Brunswick  HS 


1  Bamardsville  EL 

1  Biltmore  EL 

3  Black  Mountain  Middle 

3  Black  Mountain  Prim. 

3  Clyde  A.  Erwin  Middle 

3  Enma  EL 

3  Fairview  EL 

3  Flat  Creek  EL 

1  French  Broid  EL 

1  Johnston  E. 

3  Oakley  EL 

1  Red  Oak  EL 

3  Swannanoa  IL 

3  Weavervill:  Middle 

1  Woodfin  EL 


3  Asheville  HS 

1  Aycock  EL 

1  Claxton  EL 

3  Hall  Fletcher  Middle 

1  Hill  Street  Middle 

1  Randolph  EL 

3  South  French  Broad  JHS 

3  Vance  EL 


Hi  11 crest  EL 


Royal  Oaks  EL 


*  Code  1  -  Schools  designated  for  both  National  De f ense  and  National  Direct  Student  Loan  caocellatlon  benefits 
Cod*  2  -  Schools  designated  tor   National  Defense  Student  Loan  cancellation  benefits  only 
Cod*  3  •  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  jtudent  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Cod*  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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UMI 


\ 


14418 


NOTICES 


NORTH   CAROLINA 


NOTICiS 


WORTH  CAROLINA 


List  of  Schools  Determined  to  have  High  Concentrations  of  Student*  froB  Low-Income  Fairllles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Lean  Cancellation  Benefits  for  the  1978-79  and  1979-60  School  Years 
Location Code  *  -School  Name Location Code  *  School  Name 


List  of 
For  National  Defense  Student 


Concord  City 


Kannapolis  City 


Location 


Schools  Determined  to  have  High  Concentrations  of  Student 

Loan  and- National  Direct  Studcn:  Loan  Cancellation  Bcnefl 

Code  *  School  Name Location 


14419 


from  Low-Income  Families 
ts  for  the  1978-79  and  1979-80  School  Years 
Code  *  School  Name 


Caldwell  County 


Camden  County 
Carteret  County 


A 


Caswell  County 


<" 


Catawba  County 


Hickory  City 


Beverly  Hills- EL 
Coltrane  Webb  EL 
Concord  Middle 
R.  B.  McAllister  EL 


Charles  B.  Aycock  EL 
Fred  L.  Wilson  EL 
George  W.  Carver  Middle 
J.  F.  McKnight  Kind. 
Jackson  Park  EL 
Shady  Brook  EL 
Woodrow  Wilson  EL 


Baton  EL 

Collettsville  EL 
Dudley  Shoals  EL 
East  Harper  Prim. 
Gamewell  El 
Gamewell  Middle 
Granite  Falls  Middle 
Granite  Falls  EL 
Happy  Valley  EL 
Hudson  EL 
Kings  Creek  EL 
Willow  St.  Middle 
William  Lenoir  Middle 
Lower  Creek  EL 
Oak  Hill  EL 
Rhodhiss  EL 
Saw  Mills  EL 
Valmead  EL 
West  Caldwell  HS 
West  Lenoir  EL 
Whitnel  EL 

Camden  County  HS 
Grandy  Primary 
Camden  Middle 

Atlantic  EL 
Beaufort  EL 

Beaufort  Central  Middle 
Harkers  Island  EL 
Morehead  Central  Middle 
Morehead  Elementary 
Newport  EL 
White  Oak  EL 


Anderson  EL 

Archibald  Murphey  Prim. 
Bartlett  Yancey  EL 
Bartlett  Yancey  HS 
Cobb  Memorial  Middle, 
High  Rock  Middle 
Jones  Prim. 
N.  L.  Oillard  JHS 
Oakwood  Prim. 
Pel  ham  EL 
Stoney  Creek  EL 
Sweet  Gum  EL 


Claremont  EL 
Maiden  EL 
Sweetwater  EL 


Central   El 
Highland  El 
Kenworth  EL 


Newton  City 
Chatham  County 


Cherokee  County 


Chowan  County 


Clay  County 


Cleveland  County 


Kings  Mountain 


Shelby 


Columbus  (^ount 


;., 


3 

Newton  EL  ' 

Chatham  Middle 

Horton  Middle 

J.  S.  Waters  EL 

Moncure  EL 

Northwood  HS 

Pittsboro  Prim. 

Siler  Cit/  EL 

Andrews  EL 

Andrews  HS 

Hiwassee  Dam  K-12 

Marble  EL 

Martins  Creek  EL 

Murphy  EL 

Murphy  HS 

Peachtree  EL 

Ranger  EL 

Unaka  EL 

Chowan  5-12 

D.  F.  Walker  EL 

Ernest  Swain  Middle 

John  A.  Hjlmes  HS 

White  Oak  Prim. 

HayesvilltEL      ># 

Hayesvill  !  HS     ^ 

Shooting  ;reek  EL 

Boiling  S|irings  Prim. 

Bums  JHS 

Casar  EL 

Central  Cleveland  Middle 

Crest  Junior  High 

Dover  Prim. 

Elizabeth  Prim. 

Fallston  EL 

Lattimore  Prim. 

Polkville  Prim. 

South  Cleveland  EL 

Township'  Three  Prim. 

Washington  Prim. 

West  Cleveland  EL 

East  EL 

Grover  EL 

North  EL 

Cleveland  Training  Middl 

Graham  EL 

James  Love  EL 

Jefferson  EL 

!»arion  EL 

Shelby  JHS 

Acme  Del  CO  HS 

Acme  Deieo  EL 

Boys  Home  Middle 

Cerro  Gordo  Middle 

Chadbourn  EL 

Chadboum  Prim. 

Evergreen  EL 

Fair  Bluff  EL 

Guideway  EL 

Hallsboro  EL 

Hallsboro  HS 

COLUMBUb   CO    (cont'd) 


Currituck 


Whiteville 

Craven 
New  Bern 

Cumberland 


Fayetteville  City 


1  Nakina  MS 

1  Old  Dock  a 

1  Tabor  City  K-12 

1  Tabor  City  West  Elem.  Middle 

1  West  Columbus  HS' 

1  Williams  Tovnship  k-8 

1  Columbus  County  Extended  Day 

1  Central  Middle 

3  Edgewood  EL 

3  Whiteville  Senior  HS 

3  Whiteville  Primary 


Brinson  Memorial  EL 


Dare  County 


Davidson 


Albert  H.  Bangert  EL 

H.  J.  MacDonald  Middle 

Oaks  Road  EL 

Trent  Park  EL 

Armstrong  JHS 

Ashley  K-12 

Beaver  Dam  EL 

Black  CL 

Camden  Road  EL 

Cape  Fear  HS 

Cashwell  EL 

Central  EL 

Chestnutt  JHS 

Cliffdale  EL 

Coon,  J.  W.  EL 

Cumberland  Mills  EL 

Cumberland  Road  EL 

District  No.  7  Prim, 

Eastover  Prim. 

Grays  Creek  EL 

Hope  Mills  JHS 

Byrd  Douglas  EL 

Legion  Road  EL 

Lewis  Chapel  JHS  i 

Long  Hill  EL 

Manchester  Prim. 

Massey  Hill  JHS 

McArthur  EL 

Oakdale  EL 

William  H.  Owen  EL 

Pine  Forest  JHS 

Rockfish  EL 

Seabrook  EL 

Seventy  First  EL 

South  View  JHS 

Spring  Lake  JHS 

Stedman  JHS 

Sunny  side  EL 

Wade  EL 

Warrenwood  EL 

West  Area  EL 

Wilkins  EL 

Edgewood  Middle 

Ferguson  Prim. 

Glendale  Acres  EL 

Hillcrest  Middle 

tucile  Souders  EL 

Margaret  Willis  Prim. 

Teresa  Berrien  Prim. 

Pauline  Jones  EL 

Ramsey  Street  EL 

Terry  Sanford  HS 

Walker  Prim. 

Lexington  City 


Thomasvine  City 


.    « 


3 

Central  Elem. 

3 

Currituck  County  HS 

3 

J.  P.  Knapp  JHS 

3 

Knotts  Island  EL 

3 

Moyock  EL 

3 

Dr.  W.  T.  Grigqs  EL 

3 

Cape  Hatteras  K-12 

3 

Manteo  EL 

3 

Manteo  HS 

3 

Fair  Grove  EL 

3 

Ledford  Sr.  HS 

3 

Linwood  EL 

3 

Midway  EL 

3 

Pilot  EL 

3 

Silver  Valley  EL 

3 

.Welcome  EL 

3 

Cecil  EL 

3 

Dunbar  Intermediate 

3 

Eanes  Prim. 

3 

Grimes  'rim. 

3 

Lexingt>n  JHS 

3 

Lexington  Sr.  HS 

3 

Pickett  El 

3 

South  Lexington  Prim 

1 

S.  W.  Lexington  EL 

Middle 


Church  Street  6th 
Colonia     Drive  EL 
Kern  Street  EL 
Liberty  Drive* EL 
Thomasvlle  JHS 
Thomasv  lie  Sr.  HS 


Duplin  County 

B.  F.  Giady  EL 

* 

Beulaville  EL 

Charity  Middle 

Chinquafin  EL 

Chinquafin  Prim. 

Warsaw  EL 

E.  E.  Snith  JHS 

East  Duplin  HS 

James  Kenan  HS 

1 

Kenansville  EL 

North  Duplin  EL 

North  Duplin  Middle 

North  Duplin  HS 

Rose  Hill  -  Maqnolia  EL 

Wallace  EL 

3 

Wallace  Rose  Hill  JHS 

Warsaw  JHS 

Durham  County 

■^ 

Bragtown  6th 

Merrick  Moore  EL     •'' 

Oak  Grove  EL 

Durham  City 

*  Code  1  -  Schools  designated  for  both  National  DefensTTnd  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Brogden  Middle 

Burton  Prim. 

C.  C.  Spaulding  EL 

Club  Boulevard  EL 

Durham  HS 

E.  K.  Powe  EL 

East  End  Prim. 

Fayetteville  Street  EL 

Georqe  Watts  Prim. 

Hillside  HS 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


NORTH   CAROLINA 


List  ol 

I  School*  Determined   to  hava  High 

Concentrations  of  Students 

from  Low-Incooie  Families 

For  National  Defensa  Studant 

Loan  and  National  Direct  Student 

Loan  Cancellation  Benefit 

s   for   the   1978-79  and   1979-80  School 

Years 

Location 

Coda  < 

>     School   Naoa 

Location 

Code  *     School  Name 

Ourhaa  City   (conf 

d) 

1          Holloway  Street  EL 

1          Hoi  ton  Middle 

1          James  E.  Shepard  Middle 

1           Lakewood  Prim. 

1          Morehead  EL 

1           Rogers  Herr  Middle 

1           R.  N.  Harris  Prim. 

I          W.  G.  Pearson  Prim. 

I          Y.  E.  Smith  EL 

Franklin   CO    (cont'd) 

Franklinton  City 

1         Edward  Best  EL 
1         Edward  Best  Middle 
1         Epsom  EL 
1        Gold  Sand  EL 
1        Gold  Sand  Middle 
1         Louisburq  EL 
1         Louisburg  HS 
3        Youngsvll le  EL 

1         franklinton  EL 

Edgecombe  County 

1         Franklinton  HS 

i 

t          Bullock  Prim, 

Carver  EL 

Gaston  County 

Coker  Wimberly  EL 

1        Arlington  EL 

Living  Hope  Prim. 

. 

3        Ashley  JHS 

North  Edgecombe  HS 

3        Bessermer  City  EL 

Phillips  EL 

3        Carr  EL 

Roberson  EL 

3        Clay  Street  EL 

South  Edgecombe  HS 

3        Flint  Gro/es  EL 

West  Edgecombe  4-12 

1        Gastonia  -^1 

Willow  Grove  EL 

3        Highland  JHS 

Tarboro  City 

Bridgers  Prim. 
Martin  Middle 
North  Tarboro  Prim. 
Pattilo  EL 
"     Princeville  Prim, 
larhnrn  HS 

.\ 

3        High  Shoals  EL 

3        J.  B.  Pag>!  EL 

3        Lincoln  JHS 

3        L1ngerfe1.lt  EL 

3       .Lowell   EL 

3       'Myrtle  EL 

3        North  Belriont  EL 

Forsyth  County 

Anderson  High  HS 
Ardmore  Prim. 
Atkins  HS 
Bolton  EL 
Brown  EL 
Cash  EL 
Cook  Middle 
Diggs  Middle 
Easton  Middle 
Fairview  Middle 
Forest  Park  El 
Glenn  Middle 
Griffith  EL 
Griffith  Middle 
Hall-Woodwi^rd  EL 

Gates  County 
Graham  County 

1         Peedin  Pr  m. 

3        Pinewood  IL 

3        Pleasant  Mdge  EL 

1          Rhyne  EL 

3        South  Gastonia  EL 

3        Gaston  Springfield  Prim. 

1        Woodhlll  EL 

3         Buckland  EL 

1         Central  JHS 

1         Gates  County  HS 

1         Sunbury  EL 

1         T.  S.  Cooper  Middle 

3        M.   T.  View 

/ 

-  ^ 

Hill  HS 
Ihraham  EL 
Kennedy  HS 
.    Kernersville  EL 
Kernersvil le  Middle 
Kimberley  Park  Middle 
Konnoak  EL 
Latham  EL 
Lewisville  EL 
Lowrance  ^'1ddle 
Mineral   Sorings  EL 
Mineral  Sorinos  Middle 

Granville  County 

1         Robblnsville  EL 
1         Stecoah  K-12 

1         Berea  EL 
"3        Butner  EL 
1         C.  G.   Credle  EL 
1         Cree<tnoor  EL 
1         D.   N.  Hix  JHS 
1         Hawley  Middle 
^1         J.   F.  Webb  HS 
1         Mary  Potter  Middle 

/         \ 

Northwest  Middle 

1         Toler-Oak  Hill   EL 

Oak  Summit  EL 

3         South  Granville  HS 

Old  Tov/n  EL 

1         Stovall-Shaw  EL 

Petree  Middle 

1        West  Oxford  Prim. 

Philo  Middle 

1         Wilton  EL 

Pural   Hall   EL 

I 

Scdne  Garden  EL 

Greene  County 

- 

Skyland  Middle 

1         East  Greene  EL 

South  Fork  EL 

1         Greene  Central   HS 

Union  Cross  EL 

1         Maury  Middle 

Vienna  EL 

1        North  Greene  EL 

Walkertown  El 

1         Sno>    Hill  Middle 

Walkertown  Middle 

1         Snow  Hill  Prim. 

Whi taker  EL 

1        West  Greene  EL 

Franklin  Countv 

Bunn  Elenentary 
Bunn  HS 

Guilford  County 

3         Brightwood  EL 

3         Brown  Summit  Prim. 

*  Cods   I  -  School*   designated   for  both  tfttlonal   Defense  and  National   Direct  Student  Loan  cancellation  baaeflta 

~ 

Code  2  -  ! 

Schools  d 

esignated  for  National  Defense  Student  Loan  cancellation  benefits  onl^ 

Coda  3  •  ! 

ichools  d 

ssignated  for  National  Direct  Student  Loan  cancallaclon  benefits  only 

, 

NOTICES 

I 

144Z 

of  i 

NORTH  CAROLINA 

from  Low- 

•Income  Families 

List 

Schools  Determined  to  have  High  Concentrations  of  Students 

For  Notional   Defense  Stude 

nt  1 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefit 

B   for 

the 

1978-79  and   1979-80  School 

Years 

a   ^  &       a^^  V  A\^aa^  *       a^^  A-^aov^      o^^  m»*»^* 

Location                             Code 

School  Name                                                       Location 

Code 

*     School  Name 

Guilford  CO   (cont'd) 

Gibsonvllle  EL                                      "oanoke  Rapids  City 

Jamestown  El 

Jamestown  JHS 

Jesse  Wharton  EL                                  Heldon  City 

Clara  Heame  Prim. 
W.  L.  Medlin  EL 

McLeansville  Middle 

Andrew  Jackson  EL 

Montlcello  El                                            * 

Wei  don  E. 

N.   E.  Guilford  JHS 

Wei  don  Hi 

Poplar  Grove  Prim. 

Rankin  EL                                               Harnett  County 

Sedgefleld  EL 

Anderson  Creek  EL 

Stokesdale  EL 

ijngier  Middle 

Union  Hill   EL 

Benhaven  Middle 
Boone  Trail  EL 

Greensboro  City 

Buies  Creek  EL 

Alderman  Prim. 

Coats  K-12 

Archer  EL 

Dunn  HS 

Aycock  JHS 

Erwin  EL  and  HS  (4-12) 

Bessermer  Prim. 

Gentry  Prim. 

Brooks  Prim. 

Harnett  Middle 

Erwin  EL                           ^ 
Foust  Middle                X 

Harnett  Central  HS 

Johnsonville  Prim. 

Hamoton  Prim. 

Lafayett?  EL 

Hunter  EL 

LiningDn  EL 

Irving  Park  Middle 

Magnolia  Ave.  Prim. 

Jackson  JHS 

Mary  Stewart  EL 

• 

Jones  Prim. 

North  Harnett  Prim. 

Joyner  Middle 

Shawtown  Prim. 

Lincoln  JHS 

South  Ha  -nett  EL 

. 

Lindley  JHS 

Wayne  Avj.  Prim. 

Moore  Prim. 

Western  H^imett  HS            • 

Murphy  EL                                           Haywood  County 

• 

Peck  Middle 

Fines  Creek  EL 

Porter  Middle 

Hazelwood  EL 

Price  Middle 

Maggie  EL 

Stemberger  Prim. 

Morning  Star  El 

Washington  Middle 

North  Canton  EL 

3 

Wiley  Prim. 

Penn  Avenue  EL 

1 

Greensboro  Optional  School 

Rock  Hill   EL 
Central  EL 

High  Point  City 

.     . Henderson  County 

A.  J.  Griffin  JHS 

East  Flat  Rock  EL 

Brentwood  EL 

Fletcher  EL 

C.  F.  Toralinson     EL 

Fairview  EL                                             Hertford  County 

Femdale  JHS 

Ahoskie  Graded  Prim. 

Johnson  EL 

Ahoskie  Middle 

Kirkman  Park  EL 

Ahoskie  HS 

Monti  leu  Ave.  EL 

C.  S.  Brown  EL 

Northeast  JHS 

Murfreesboro  Middle 

- 

Northwood  EL 

Murfreesboro  HS 

« 

Oak  Hill  EL 

Oak  View  EL 

Parkview  Village  EL 

Shadybrook  EL                                         "ol^e  County 

High  Point  Extended  Day 

R.  L.  Vann  EL 
Riverview  EL 

Hoke  County  H.  S. 

Halifax  County 

Aurelian  Springs  EL 
Bakers  EL 
Brawl ey  EL 
Dawson  EL 

J.  W.  McLiughlln  EL 
J.  W.  Turlington  Middle 
Scurlock  i:l 
South  Hoki;  Prim. 
Upchurch  Middle 

Eastman  HS 

West  Hoke  EL 

• 

Enfield  HS                                              Hyde  County 

- 

Everetts  EL 

Hoi  lister  EL 

Inborden  EL 

Mclver  EL 

Northwest  HS  '                                      Iredell  County 

Davis  EL 
Mattamuskeet  HS 
0.  A.  Peay  EL 

Pittman  EL 

Amity  EL 

Scotland  Neck  HS 

Cool  Spring  EL    <v 

Scotland  Neck  Prim. 

East  Iredell  EL 

•   Thomas  Schields  EL 

Harmony  EL 

Tillery  Chapel  EL 

Scotts  EL 

White  Oak  EL 

Union  Grove  EL 

^ 

W.  0.  Davie  JHS 

Wayside  EL 

*  Out*  1   .  Schools  designated  for  both  National  Defense  and  National  Direct  Student 

Loan 

cancellation  benefits 

rfwia  2  .  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 

Cn<la  1  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onl 

Z 

PfOEtAl  REGISTER,  VOL  44,  NO.  49— MONDAY,  MARCH  12,  1979 


FEDERAL  REGISTER,  VOL  44.  NO.  49-MONDAY,  MARCH  1^  1979 


UMI 


4422 

NOTICES 

of  : 

NORTS  CAROLINA 

Lilt 

Ichools  Detemined  to  have  High  Concentrations  of  Students  froa  Low 

- Income  Fauilies 

For  National  Defcnnt  SCud 

ent  I 
e  * 

^an  and  National  Direct  Student  Loan  Cancellation  Befeflts  for  the 

1978-79  and  1979-80  School  Years 

Location              Cod 

School  Name                        Location             Code  *  School  «a«e 

^too^esvi^^o  City 

Lincoln  County  Schools 

*  '\^\J   <^JV">>^    *   'vy 

3 

N.  F.  Woods  Middle                                3 

Battleground  EL 

3 

P«rk  View  EL                                     3 

North  Brook  No.  1  EL 

3 

South  EL 

Macon  County  Schools    1 

Nanthanala  HS 

Statesville  City 

1 

Alan  0.  Rutherford  EL                              3 

Otto  EL 

1 

Avery  Sherrill  EL                                   '1 
0.  Matt  Thomoson,  Jr.H.S.                             3* 

Union  EL 

1 

Cowee  EL 

1 

Mulberry  Street  EL             Madison  County  Schools   1 

Hot  Sprinjs  EL 

1 

N.  B.  Mills  EL                                     j 

Laurel  EL 

, 

3 

NorthviPw  EL                                       J 

Madison  High 

3 

Oflkwood  IHS                                        1 

Mars  Hill  EL  -" 

3 

frc?slv  FL                                         j 

Marshall  EL  ' 
Spring  Creek  EL 

Jickson  County 

Walnut  EL 

V 

3 

Cimo  Laboratory  K-12 

1 

Canada  EL                    Martin  County  Schools 
Fairview  EL                                     ' 

3 

Bear  Grass  HS 

3 

Blue  Ridfje  IC-12                                  ' 

Williamston  Primary 

1 

Log  Cabin  FL                                       ' 

E.J.  Hay.;s  EL 

1 

Oualld  EL                                         ' 

East  End  EL 

3 

Sootf;  Creek  FL                                       ' 

Edna  Androws  EL 

3 

Svlva  l-'obstcr                                      3 

Farm  Life  EL 
Jamesvilli;  K-12 

John'.tjn  County  Scho<  Is 

North  Everetts  EL 

1 

Benson  Middle                                    1 

Roanoke  H  gh  School 

3 

Clayton  High                                    1 

Robersonv  lie  Middle 

1 

Clayton  Primary                                  3 

Rodgers  El 

3 

Cleveland  EL               .1 

West  Mart  n  EL 

1 

Corinth  Holders  EL                                3 

WilliamsUn  HS 

1 

Four  Oaks  EL                                    1 

Williamstin  Middle 

1 

Glendale  Chapel  EL 

' 

3 

Kenly  EL                    McDowell  County  Schools 

0 

1 

Meadow  EL                                       1 

Eastfield  EL 

1 

Micro  EL                                          3 

Nebo  EL 

3 

Pine  Level  EL                                    J 

West  Maricn  EL 

3 

Princeton  K-12 

1 

Selma  EL                    Mecklenburg  County  Schools 

• 

3 

Wilsons  Mills  EL                                 3 

Ashley  Park  EL 
Berryhill  EL    * 

vtones  County  Schools 

Chantilly  EL 

1 

Pollocksville  Elem.                      '         3 

Davidson  EL 

1 

Comfort  EL                                      3 

Devonshire  Prinary 

1 

Jones  Sr.  HS                                   .3 

Dilworth  LL 

1 

Jones  Jr.                                         1 

Enderly  Park  EL 

1 

Haysville  EL                                    3 

Hawthorne  JHS 

-  1 

Trenton  tlem.                                      3 

Hidden  Valley  EL 
Highland  EL 

Lee  County  Schools 

Amay  James  EL 

3 

^ragg  ^reet  Primary                                J 

Lakeview  Primary 

3 

Jonesboro  El  em.                                  3 

Midwood  Primary 

1 

McWer  EL                                       3 

Montdaire  EL 
Northwest  JHS 

Lenoir  County  School :> 

Oakhurst  EL 

1 

Contentnea  EL                                    3 

Oaklawn  EL 

3 

Frink  JHS 

Plaza  Road  EL 

\ 

1 

LaGrange  EL                                     3 

Sedgefield  Elem, 

3 

North  Lenoir  HS                                    3 

Shamrock  Gardens  Primary 

3 

Pink  Hill  EL                                    3 

Sharon  EL 

1 

Savannah  JHS                                    3 

Spaugh  JHS 

3 

Southwood  EL                                      3 

Thomasboro  EL 

. 

3 

Wooding ton  JHS                                   3 

Tryon  Hills  EL 

Villa  Heights  Primary 

N ins  ton  City  Schools 

Westerly  Hills  EL 

"* 

3 

Bynum  EL 

1 

J.  H.  Sampson  EL             Mitchell  County  Scnools 

1 

Adkin  Clay  Wash  Middle                             | 

.  Buladean  El 

1 

-^ochelle  Blvd.  JHS                                  3. 
1  \inston  High                                     3 

Deyton  Middle 

3 

Gouge  EL 

J 

Lewis  EL                                          3 

Harris  Eleii. 

- 

3 

Northwest  EL                                    3 

Harris  tiigli 
Ledger  EL 

] 

Southeast  EL                                     3 

1 

Teachers  Metnorial  EL                                | 

Tipton  Hill  EL 

*  Code  1  -  Schools 

desi 

gnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  b.incfits 

Code  2  -  Schools 

designated  for  Natiooil  Dpfensc  Student  Loan  cancellation  benefits  only 

Code  3  -  Schools 

designated  for  Matlonal  Direct  Student  Loan  cancellation  benefits  only 
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For  National 


List  of  Schools  Determined  to  have  High 
Defense  Student  Loan  and  National  Direct  Student 


Location 


Code  *  School  Name 


Concentrations  of  Students  from  Low-Income  Families 
Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

Code  *  School  Name .^^__ 


Montgomery  County  Schools 


Moore  County  Schools 


Nash  County  Schools 


Rocky  Mount  City  Schjols 


3  Biscoe  EL 

1  Brutonvllle  Primary 

3  East  Montgomery  HS 

1  Highland  Primary 

3  Troy  EL 

3  West  Montgomery  HS 


1  Aberdeen  Middle 

3  Cameron  EL 

3  Carthage  EL 

1  E11se  Middle 

3  Sandhills  Farmlife  EL 

3  Highfalls  EL 

3  North  Moore  HS 

3  Pinecrest  HS 

1  Pinehurst  Middle 

1  Southern  Pines  Middle 

3  Union  Pines  HS 

1  Vass  Lakeview  EL 

1  west  End  Elem. 

3  Uestmoore  EL 


1  galley  EL 

3  fienvenue  E1em. 

1  /Benvenue  Middle 

1  /Cedar  Grove  EL 

1  /  Central  HS 

1  Coopers  EL 

1  Greene-Nashville  Middle 

1  Middlesex  EL 

1  Nashville  EL 

3  Northern  Nash  HS 

1  North  Whitakers  EL 

3  Red  Oak  EL 

1  Southern  Nash  JH3 

3  Southern  Nash  HS 

1  Spaulding  Middle 

1  Spring  Hope  EL 

1,  Swift  Creek  EL 

1  Winiford  EL 


3     Bassett  EL 
3     J.  C.  Braswell 


New  Hanover  County  Schools 


Northampton  County  Schools 


Location 

Northampton  CO  (cont'd) 


Onslow  County  Schools 


J 


Orange  County  Schools 


Pamlico  County  Schools 


Pasquotank  County  Schools 


Pender  County  Schools 


3  Bradley  Creek  El. 

3  Annie  H.  Snipes  El. 

3  College  Park  El. 

3  DC  Virgo  JHS 

3  Forest  Hills  EL 

3  Gregory  Middle 

3  James  B  Dudley  Middle 

1  J  C  Roe  Middle 

3  Lake  Forest  JH  S 

3  Nary  C  U1 11  lams  EL 

3  N  C  S  Noble  JHS 

1  Sunset  Park  EL 

\  Sunset  Park  JHS 

3  Tlleston  Middle 

1  Ralph  T  Davis  Middle 


Coates  El. 
Conway  Middle 
Eastslde-Jackson  El. 
Garysburg  El. 
Gaston  HS  (6-12) 
Gumberry  HS 
Northampton  County  HS 


Perquimans  County  Schools 


Person  County  Schools 


Squire  el 

Willis  Hare  EL 

WS  Creecy-Rich  Square  K-12 

Woodland  Oiney  El. 


Vue  Cre<!k  El. 
Clyde  En'ln  Prl. 
Dixon  El. 
Dixon  HS 
Jacksonville  HS 
Jacksonville  JHS' 
Richlands  HS 
Southwest  HS 
Swansboro  Middle 
Swansboro  Middle 
Tabernacle  Middle 
Trexler  Mddle 
Walter  M  Thompson  El. 
White  Oak  HS 

A  L  Stanback       Middle 

Cameron  Park  El 

Central  t1 

Charles  U.  Stanford  JHS 

Efland  E1 

Grady  A  brown  El 

Orange  Hl< 


3  Arapahoe  El 

1  Fred  A  Arderson  Middle 

1  Pamlico  Mddle     - 

a  Pamlico  hS 


3  Central  Primary 

3  Elizabeth  City  JHS 

3  H  L  Trigs  Middle 

3  J  C  Sawyer  Primary 

3  Northeastern  HS 

3  Pasquotank  Middle 

1  P  W  Moore  Middle 

1  Sheep  Harney  El 

3  Weeks  vine  El 


1  Atkinson  ^]HS 

1  Burgaw  El 

1  Burgaw  JH; 

1  Long  Cree<-Grady  El 

1  Maple  Hill  El 

1  Pender  HS 

1  Penderlea  EL  (3-9)   | 

1  Rocky  Pol  It  El 

3  Topsail  K-12 

3  Topsail  Middle 

1  West  Pender  El 

1  Wlllard  Primary 


1  Hertford  El 

1  Perqulnians  Central  El 

3  Perquimans  HS 

1  Perquimans  Union  El 


1  Bethel  Hill  El 

3  Earl  Bradsher  El 

1  Helena  El 

1  North  El 

1  North  End  El 

1  Northern  JHS 

1  Oak  Lane  El 


*  Code   1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student   Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits^  only 
Oode  3  -  Schools  designated  for  Matlonal  Direct  Student  Loan  cancellation  benefits  only 
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NORTH  CAROLINA 


NOTICES 


NORTH  CAKOLINA 
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List  of  Schools  Determined  to  have  High  Concentrations  of  Students  froai  Low-Incooe  Faallles 
For  National  Defence  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Name Location Code  *  School  Wane 


terson  CO  Schs.  <i:onc'd) 


Pitt  County  Schools 


Greenylllr'Clty  Schools 


Folk  County  Schools 


Tryon  City  Schools 


Richmond  County  Schools 


Robeson  County  Scnools 


Person  HS 

South  El 

Southern  JHS 

Woodland  El 

A  G  Cox  Middle 

Ay den  El 

fyden  Middle 

Ayden-Grlfton  HS 

Belvolr  El. 

Bethel  El 

Chlcod  El 

D  H  Conley  HS 

Falkland  El 

Farmvllle  JHS 

Famivllle  HS 

Grifton  El 

G  R  Uhltfleld  £1 

H  B  Sugg  El 

North  Pitt  HS 

Pactolus  El 

W  H  Robinson  Primary 

Sam  0  Bundy  Primary 

Stokes  El 

Mel  1 come  Middle 

Greenville  Kiddle 

Eastern  El 

E  B  Aycock  JHS 

Elmhurst  El 

Agnes  Full  Hove  HS 

J  H  Rose  HS 

Sadie  Saulter  El 

South  Greenville  El 

Third  Street  El 

Uahl  Coates  El 

Green  Creek  El 

Mill  Spring  El 

Polk  Central  HS 

Saluda  El 

Steams  El 

Sunny  View  El 

Robeson   CO   Schs.  (cont'd) 


Fairmont  City  Schools 


LuMberton  City  Schools 


\ 


Maxton  City  Schools 

Red  Springs  City  Schools 

Saint  Pauls  City  Schools 
Rockingham  County  Schools 


Tryon  El 


Reidsvllle  City  Schools 


Ashley  Chapel  Middle 

Ellerbe  EL 

Fairview  Heights  Primary 

Hamlet  JHS 

Hoffman  El 

L  J  Bell  Primary 

Richmond  HS 

Rockingham  JHS 

Rohanen  JHS 

West  Rockingham  El 

AUenton  EL 

Ashpole  Center  Prir. 

Deep  Branch  EL 

Fairgrove  EL 

Green  Grove  EL 

Littlefleld  HS 

Long  Branch  EL 

Magnolia  K-12 

Orrum  JHS 

Oxendine  EL 

Parkton  K-12 

Rowan  Count* Schools 


Salisbury  City  Schools 


Pembroke  EL 
Pembroke  JHS 
Pembroke  HS 
Piney  Grove  EL 
Proctorville  EL 
Prospect  K-12 
Rex  Renntrt  EL 
Rowland  hS 
Smiths  €L 
Southside  Middle 
Union  Chapel  EL 
Union  EL-Purvls 

Fairmont  EL 
Fairmont  High 
Fairmont  Middle 
Marietta  EL 

Janie  C.  Hargrave  EL 
Joe  P.  Mojre  EL 
Lumberton  Senior 
Rowland  Nirment  EL 
South  Lum>erton  EL 
Lumberton  Junior  Hioh  School 
West  Lumb.'rton  EL 

Maxton  Hi<|h 
R.  B.  Dean  EL 
Townsend  Middle 


Peterson  EL 

Red  Springs  Middle 

Red  Springs  High  School 

St.  Pauls  EL 
St.  Pauls  HS 

Bethany  EL 
Happy  Home  EL 
Lincoln  CL 
Monroeton  EL 
Rockinghan  Co.  HS 
Sadler  EL 
Stone  Middle 
Stoneville  K-12 
Hentworth  EL 

Franklin  Street  EL 
Lawsonvill ;  Ave.  EL 
Moss  Stree:  EL 
Reidsvllle  JHS 
Reidsvllle  Middle 
South  End  IL 
Milliamsburg  EL 

China  Grovi-  EL 
China  Grove  JHS 
Cleveland  EL 
Granite  Quarry  EL 
Hurley  EL 
Know 11 wood  EL 
Landis  EL 
Morgan  EL 
Mt.  Ulla  EL 
North  Rowan  EL 
North  Rowan  HS 
North  Rowan  Middle 
West  Rowan  Middle 
Uoodleaf  EL 


Salisbury  HS 

C.  T.  Overton  EL 


*  Code  I  -  Schools 
Code  2  -  Schools 
Code  3  -  Schools 


designated    for   both   National   Defense   and  Hatlooal   Direct   Student   Loan   caocallation  ftanafits 
designated   for  National   Defense  Student  Loan  cancellation  benefits  only 
designated   for  National   Direct   Student   Loan  cancellation  benefits   only  • 


List  of  Schools  Determined  to  have  High 

Concentrations  of  Students  froa 

Low-Incone  Faaillies 

For  National  Defens>>  Student  Loan  and  National  Direct  Student 

Loan  Cancellation  Benefits  for 

the  1978-79  and  1979-80  School  Tears 

Location            Cole  *  School  Naae 

Location            Code 

*  School  Naw 

Salisbury  City  Schs, (cont'd) 

Stokes  County  Schools 

3 

H.  D.  Isenberg  EL 

Francisco  EL 

1 

Henderson  EL 

Germanton  EL 

3 

Knox  JHS 

King  Primary 

1 

Wiley  EL 

Lawsonville  EL  . 
Nancy  Reynolds  EL 
North  Stokos  HS 

Rutherford  County  Schools 

Pine  Hall  11 

Alexander  EL 

3 

Pinnacle  El 

Bostic  EL 

.  Sandy  Ridge  EL       T 

Carver  EL 

Southeastern  Stokes  JllS"  \ 

Cllffside  EL 

Walnut  Cove  Interroed^  Middle 

Cool  Springs  Middle 

Walnut  Cove  Primary 

Dunbar  Middle 

Swain  County  Schools 

Forest  City  Primary 

\ 

Alarka  EL 

Gilkey  EL 

1 

Almond  EL 

Green  Hill  EL 

Bryson  City  EL 

New  Hope  Middle 

Swain  County  HS 

Oakland  EL 

Whittier  EL 

Ruth  EL 

Transylvania  County 

, 

Rutherfordton  EL 

Brevard  EL 

Spindale  EL 

3 

Rosman  EL 

Sunshine  EL 

Rosman  HS 

Tri  Community  EL 

T.  C.  Henderson  EL 

Union  Mills  EL 

Tyrrell  County  Scho9ls 

Sampson  County  Schools 

»     1 

Columbia  J-SHS 

Bland  EL 

Tyrrell  EL 

Charles  E.  Perry  EL 

Monroe  City  Schools 

Cleer  Run  JHS 

Benton  Heights  EL 

1 

Clement  K-12 

East  EL 

Garland  EL 

3 

Monroe  Middle 

Garland  Union  HS 

Walter  Bickett  EL 

Halls  JHS 

Hargrove  EL 
Hobbton  EL 
Hobbton  HS     \ 
Lakewood  HS 
Midway  EL 
Midway  HS 

Vance  County  Schools     ^ 

Aycock  EL 

Carver  EL 

Clarke  Street  EL 

Dabney  EL 

Eaton  Johnson  Jr.  JHS 

Henderson  Jr.  JHS 

y 

Mingo  EL 

Plain  View  EL 

Roseboro  Salemburg  Middle 

Middleburg  EL 

New  Hope  a 

North  Henderson  EL 

Salemburg  EL 

V          ] 

Plnkston  Street  EL 

Clinton  City  Schools 

Turkey  EL 
Union  EL 
Union  HS 

Butler  Ave.  EL 

Rollins  &  Annex  EL 

Vance  Senior  High  HS 
Yancey  EL 
Zeb  Vance  EL 

C-^          3 

Clinton  HS 

r            1 

College  Street  Primary 
Kerr  Primary 
Sampson  Middle 

Wake  County  Schools     . 

Apex  Elementary  EL 
Baucon  Prim. 
Carnage  JHS 

Scotland  County  Schools 

Combs  EL 

Carver  Middle 

Conn  EL 

Central  Middle 

Crosby  06-06 

East  Laurlnburg  Primary 

Daniels  JHS 

Johnson  Middle 

East  Wake  HS 

Pate  Gardner  EL 

Fuller  EL 

Scotland  SHS 

Fuquay  Elem.  EL 

Shaw  Middle 

Fuquay  Middl ;^ 

South  Scotland  Primary 

Fuquay  Sr.  Hj" 
Garner  Elemeiitary  EL 
Hunter  06-06 

Stanly  County  Schools 

Badin  EL 

New  London  EL 

Joyner  EL 

North  Stanly  HS 

Knightdale  Prl'm. 

Norwood  EL 

Lacy  EL 

Oakboro  EL 

Ligon  JHS 

Albemarle  City   hools' 

South  Stanly  J-SHS 

; 

Lincoln  Heights  EL 
Lockhart  EL 

Albemarle  JHS 

; 

Longview  EL 

Central  EL 

; 

Mt.  Auburn  EL 

East  Albemarle  EL 

1    North  Garner  JHS 

North  Albemarle  EL 

"* 

1    Olds  EL 

West  Albemarle  EL 

* 

Phillips  EL 
1    Poe  EL 

*  Code  1  -  Schools  deslenated  for  both  tlational  Defense  and  Satlonal  Direct  Student 

Loan  cancellation  benefits 

Code  2  -  Schools  det 

imated  for  National  Defense  Student  Loan  cancellation  benefit 

:s  only 

Code  3  -  Schools  deslKnated  for  National  Direct  Student  Loan  cancpUatlon  benefit! 

!  only 
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WOKTM  DAKOTA 


14427 


Locacloi 


lat).ona 

ittoiT 


List  of  Schoolf  Deteminrd  to  h 
1  Defen.ie  Student  Loan  and  Hatlonal  Dlrec 


ave  High  Concentration*  of  Student*  froai  Uw-Incoae  Faallle* 

t  Student  Loan  Cancellation  Benefit!  for  the  1978-79  and  1979-80  School  Tear* 


For  National  Dcfentu  Student  Loan 


Code  •  School  Haw 


Location 


'•dke  ^  Scha. (cont'd) 


Code  *  School  Ha 


Location 


Lt.t  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  If -J"^°~/""'i^f'»  ..  -  .  „„,  „.,„ 
and  i..Mnn,1  nirect  Student  Loan  Cancell.tlor  ^r,^nt,   for  the  1978-79  and  1979-80  School  Years 

Code  *  School  Hasa .^ 


Code  *  School  Hame 


Utrrtn   County  Schools 


Uashington  County  Sc hoofs 


Uatauga  County  Schools 


Wayne  County  Schools  ' 


3  PoMcll  EL 

1  Rolesvllle  EL 

3  Smith  EL 

3  Swift  Creek  EL 

1  UnderMOod  EL 

3  'Vance  EL 

1  Wake  Forest  Elem  EL 

3  Wake  Forest  High  HS 

1  Wake  Forest  Middle 

3  Washington  06-06 

1  Wendell  EL 

1  Whitley  Middle 

3  Wllburn  EL 

1  Wiley  EL 

1  Willow  Springs  EL 

1  Zebulon  Elem.  EL 

1  Zebulon  High  07-12 

1  Wake  County  Optional  School 

1  Hawkins  JHS 

1  John  Graham  HS 

1  Miriam  Boyd  EL 

1  Norlina  HS 

1  Nortti  Warren  Middle 

1  Northside  Prim. 

1  South  Warren  EL 

1  Vaughan  EL 


1  Creswell  Elem.  04-07 

1  Creswell  High  K-12 

3  Fourth  Street  Primary 

3  Plymouth  High  HS 

1  Roper  EL 

3  Washington  Street  EL 

1  Washington  Union  Middle 


1  Bethel  K-8  EL 

1  Cove  Creek  K-08 

3  Green  Valley  K-08 

1  Mabel  K-08 

3  Parkway  K-08 

1  Valle  Crucis  K-08 

3  Watauga  High  School 


1  Belfast  EL 

1  Brogden  Jr.   High 

1  Brogden  Primary 

1  Carver  Elementary 

3  Charles  B.  Aycock  HS 

1  Eastern  Wayne  Elem. 

3  Eastern  Wayne  Jr.HS 

1  EureKa  EL 

1  Fremont  Elementary 

1  Grantham  £l 

3  Greenwood  Junior 

1  Meadow  Lane  Primary 

1  Mt.  Olive  Jr.  High  School 

1  Nahunta  EL 

1  Norwayne  Junior  High  School 

1  Pikeville  EL 

3  Rosewood    K-12 

1  Seven  Springs  EL 

t  Southern  Wayne  HS 


Goldsboro  City  Schools 


Wilkes  County  Schools 


Wilson  County  Schools 


Yadkin  County  Schools 


Yancey  County  Schools 


East  End  EL 
Edgewood  Primary 
Goldsboro  Mid  North   Middle 
Goldsboro  Mid  South    Middle 
Goldsboro  High  East  Vf 
Goldsbom  High  West    JHS 
School  Street  EL 
Morth  Drive  Primary    EL 

Boomer  Ferguson  EL 
C.   C.  Wright  EL 
East  Ml  Ikes  HS 
Fairplains  EL 
Moravian  Falls  EL 
Mt.   Pleasant  EL 
Mulberry  EL 
North  Wilkes  HS 
North  wr.kesboro  EL 
Roaring  River  EL 
Ronda  CI   n^wn  EL 
Traphlll   EL 
Union  EL 

Union  Tmmship  EL 
West  Willes  HS 
Wilkes  Cfntral  HS 
Wllkesboio  EL 


Adams  Prlnary 

B.  0.   Barnes  Primary 

C.  H.   Garden  HS 
C.   L.  Coon  JHS 
Elm  City  Elem. 

Elm  City  Middle     '^ 

Elvle  St.  Middle 

Fike  HS 

Gardners  EL 

Lamms  EL 

Lee  Wooda-d  EL 

Lucama  EL 

Margaret  Hearne  Primary 

New  Hope  LL 

Rock  Ridge  EL 

Sam  Vick  Middle 

Saratoga  Central  HS 

Sims  Primary 

Speight  Middle 

Springfield  Middle 

Stantonsbury  EL 

Vinson-Bynum  Middle 

Wells  Primary 

Winstead  EL 


Boonville  U. 
Jonesvllle  EL 
West  Yadkin  EL 


Bald  Creek  EL 
Bee  Log  EL 
BumsvlUe  EL 
Cane  River  Middle 
Clearmont  EL 
East  Yancey  Middle 
Micaville  El 
Mountain  Heritage  HS 
Pensacola  EL 
South  Toe  EL 


(flease  note  that  all  elementary  and  secondary 
schools  In  this  State  operated  by  the  Bureau  of 
Indian  Affairs  are  considered  to  meet  the  qual- 
ification of  a  high  concentration  of  students 
from  low- income  families,  and  are,  therefore, 
not  included  on  .this  list.) 

BAHOTS  coronr 


Fingal 

Wimbledon 
BHI30H  COUHTT 

Kinnewaukan 

Oberon 

Wazvick 
BILLISGS  COtJNTY 

Billiags 
BOTTIBEAIJ  CODBTY 

Antler 

Kewburg 

Sourls 
BCRKE  COUKTY 

Burke  Central 

Colvmbus 

Flax ton 

Powers  Lake 
BmUiEIGH  COUNTY 

Biwnarck 


HcKenzie 
Wing 


CISS   COnHTY 
Chaffee 
'   Fargo 


Mapleton 
Maple  Valley 
Page 
CAVALIER  COnNTf 
Alsen 
Linden 
Milton 
Hekoaa 
Osnabrock 
DICKEY  COUNTY 
Forbes 
Fullerton 
KonangD 
Cakes 
DITIBE  COUNTY 

Divide  County 
EDDY  COUNTY 

Sheyenne 
HIMONS  COUNTY 
Bakker 
Hague 
POSTER  COUNTY 
Carringtcn 
Grace  City 
KcHeniy 
GOLDEN  VAUEY  COUNTY 
Beach 
Lone  Tree 
GRAND  PORKS  COUNTY 
Grand  Porks 


GRANT  COUNTY 
Elgin 
Leahy 
Rooaevelt 


1 
I 
2 

2 
2 
2 

1 

2 
2 
1 
2 

r 

2 


2 
2 
2 
2 

2 

1 

2 
2 
2 

t 
2 
2 

2 
*^ 

2 

*  1 

2 

2 


1 
2 

2 
2 
2 

1 
2 

2 
2 


Fingal  V 
Vlobledon 


.12 
1-12 


Kinnewaukan  1-12 
Oberon  1-12 
Warwick  1-12 

Billings  1-12 

Antler  EL-:JHS 
Newburg  J-SHS 
Souris  1-12 

Burke  Central  1-12 
Columbus  1-12 
Flaxton  1-12 
Powers  Lake  1-12 

Bismarck  HS 
Riverside  EL 
State  Farm  N/D 
Wachter  JHS 
McKenzie  1-8 
Wing  1-12 


Chaffee  1-12 
Agassiz  JHS 
Ben  Franklin  JHS 
North  Hi^  HS 
South  Hi^  HS 
Villa  Nazareth  V/D 
Mapleton  1-12 
Maple  Valley  1-12 
Page  1-12 


Alsen 
Linden 
Milton 
Nekoma 


1-12 
1-12 
1-12 
1-12 


Osnabrock  1-12 

Forbes  1-12 
Fullerton  1-12 
Konango  1-12 
Oakes  1-12 

Divide  County  1-12 
Sheyenne  1-12 


Bakker 
Hague 


EL-JHS 
1-12 


Carringtcn 
Grace  City 
McHenry  i- 


■  12 
.12 


Home  on  the  Range  N/d 
Lone  Tree  1-12 

Belmont  K-6 
Central  CamptiS  HS 
Lake  Agassiz  K-6 
Valley  JHS 

Elgin  1-12 
Leahy   EL-JHS 
Roosevelt  1-12 


Location 

GRIGGS  COUNTY 

Hannaford 
HETTINGEB  COUNTY 
New  England 
Regent 
KIDDER  COUNTY 
Robinson 
Steele 
Tuttle 
LAMOURE  COUNTY 
Jud 

Verona 
MCHENRY  COUNTY 
Balfour 
Upham 
MCINTOSB  COUNTY 

Lehr 
MCKENZIE  COUNTY 

McKenzie  County 
MCLEAN  COUNTY 
Butte 
Garrison 
MERCER  COUNTY 

Golden  Valley 
Zap 
MORTON  COUNTY 
Flasher 
Nandan 


MOUNTRAIL  COUNTY- 

New  Town 

Palermo 

Parshall 

Plaza 

Stanley 
PJMBINA  COUNTY 

Neche 

St.  Thomas 

Valhalla 
PIERCE  COUNTY 

Balta 

Hugty 

Wolford 
RAMSEY  COUNTi' 

Chxrrchs  Ferry 

Devils  Lake 


Hampden 

StaJHcweather 
RENVILIE  COUNTY 

Glenbum 

Sherwood 

Tolley 
RICHLAND  COUNTY 

Richland 
BOI£TTE  COUNTY 

Dunseith 

St.  John 
SHERIDAN  COUNTY 

Goodrich 

McClusky 
SIOUX  COUNTY 

Self ridge 
STARK  COUNTY 

Dickinson 


Lefor 
Taylor 


1 
1 

2 
2 
2 

2 

2 

2 

2 


2 
2 

2 
2 

2 
2 

2 

2 
2 
1 
2 
2 

2 
2 

2 

2 
2 
2 

2 
2 
2 
2 
2 
2 
2 

1 
2 
2 


Hannaford  1-12 


New  England 
Regent  1-12 


1-12 


Robinson  1-12 
Steele  1-12  * 
Tuttle  1-12 

Jud  1-12 
Vetfcna  1-12 

Balfour  1-12 
Upham  1-12 

Lehr  1-12 

McKenzie  County  1-12 

Butte  1-12 
Garrison  1-12 


Golden  Valley 
Zap  1-12 

Flasher  1-12 

CuBter    EL 
Maxaiot    i'» 

Mary  Start    EL 

lew  Town  1-12 
Palermo  1-12 
Parshall  1-12 
Plaza  1-12 
Stanley  1-12 


1-12 


Reche     1-12 
St.   niomas 
Valhalla     1- 


1-12 
12 


Balta  1-- 
Rugby  1-' 
VoUord     ■ 


-12 


1-12 


Church*  Feny 
Central  HS 
Minnie  E  EL 
Prairie  View  EL 
Sweetwater  EL 
Hampden   1-12 
Starkweather  1-12 


Glenbum 
Sherwood 
Tolley 


1-12 
1-12 
1-12 


Richland     1-12 


Dunseitli 
St.  John 

Goodrich 
McCluflky 


12 
12 

12 
12 


Self ridge  1-12 

A.  L.  Hagen  JHS 
Berg  EL 
Dickinson  HS 
Gladstone  EL 
Roosevelt  EL 
Lefor  EL-JES 
Taylor  1-12 


Code  1  -  Schools  daslgnated  for  bqth  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit* 
Code  2  -  Schools  designated  for  Rational  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Plreet  Student  Loan  cancellation  benefits  only 

V 
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*  Code 
Code 
Code 


Defense  and  National  Direct  Student  Loan  cancellation  benefits 


1  -  Schools  designated  for  both  National  

2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  o£Vj 
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Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits  onlj 


FEDEtAL  REGISTER,  VOL  44,  NO.  49-MONOAY,  MARCH  12,  1979 


UMI 


^ 


14428 


r 


NOTICES 

WORTH  DAKOTA 


Llat  of  Schools  Detemlned  to  have  High  Concentrations  of  Students  froa  Low-Incooe  Ffcallles 
For  Hattonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  und  1979-80  School  Tears 
Code  *  School  Name Location   Code  *  School  NaM 


Location 


sTOTSMui  coram 

Buchanan 
Jamestown 
•        latmal 

Hontpeller 
Pin^ree 
Streeter 
Woodworth 

UDwiER  coramr 

Horth  Central 

uiLSH  coram' 

Fordville 

Grafton 

Unkin 


2 
2 
2 


Buchanan  1-12 
Franklin  EL 
Kmaal  1-12 
Montpelier  1-12 
Pln«ree  1-12 
Stricter  1-12 
Woodworth  1-12 

lorth  Central  1-12 


Fordvllle 
Chaae  EL 

1-12 


1-12 


viSD  coram 

Minot 

2 
1 

Central  Campua  BS 
Jeff eraon  EL 

2 

Jla  Hill  JHS 

2 

Lincoln  EL 

2 

Sunnjralde  EL 

1 

Dakota  Boys  Bancb 

lorth  Shore 

2 

Borth  Sho]-*  1-12 

WKI.I.S  coram 

Bovdon 
Cathay 
Pleaaant  Valley 

2 

1 
2 

Bowdon  1-12 
Cathay  1-12 
Plaaaant  Valley  i 

viLLiAKS  coram' 

Ipplnr 

2 

Ippias  U12 

B/D 


1-12 


c^^ 


OHIO 


Lis 
For  National  Defense  Stu^ 


Location 


Adams  County 

Ohio  Valley  Local 


of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low- Income  Families 
lent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  ana  1979-80  School  Tears 
^^°^'   * School  Name Location Code  *  School  Name  ~   ' 


Allen  County 
Lima  City 


Perry  Local 
Ashland  County 
Ashland  City 


Ohio  Youth  CooBisslon 
Ashtabula  County 

Ashtabula  Area  City 


*  Code  1  -  Schoo 
Code  2  -  S'choo 
Code  3  -  Schoo 


Aberdeen  EL 
Bentonvllle  EL 
Cedar  Mills  EL 
Franklin  EL 
Green  EL 
Jefferson  EL 
Liberty  EL 
Manchester  EL 
North  Adams  HS 
Peebles  EL 
Peebles  HS 
Seaman  EL       • 
Sinking  Spring  EL 
Tiffin  EL 
Wayne  EL 
West  Unioa  EL 
West  Union  HS 
Winchester  EL 

Edison  EL 
Emerson  EL 
Faurot  EL 
Horace  Mann  EL 
Irving  EL 
Jefferson  EL 
Lincoln  EL 
Longfellow  EL 
Lowell  EL 
North  JHS 
North  HS 
Roosevelt  EL 
South  JHS 

Washington- McKlnley 
West  JHr; 
Whlttier  EL 
Perry  Local 

Arthur  K-4 
Grant  K-6 
Lincoln  K-6 
Osbom  K-6 
Lewis  Bromfleld 

Ashtabula  HS 
Chestnut  EL 
Columbus  JH 
Plymouth  K-6 


Aahtabula  County 
Ashtabula  Area  City 


Conneaut  Area  City 


Geneva  Area  City 


Grand  Valley  Local 


Jefferson  Area  Local 

Pymatunlng  Valley 

Athens  County 
Alexander  Local 

Athens  Cltjr 

Federal  Hocking 

NelsonvlUe  York 


Trimble  Local 


Auglaize  County 
St.  Mary's  City 

BclDont  County 
Bellaire  City 


Say  brook  EL      i- 

Station  EL 

Washington  EL  • 

West  JHS 

Windemere  EL 

Chestnut  EL 

Ukeview  EL 

Monroe  EL 

Southeast  EL 

Assumption 

Geneva  EL 

Geneva  HS 

Spencer  EL 

Colebrook  EL 

Grand  Valley  EL 

Grand  Valley  Middle 

Rome 

Windsor 

Dorset  K-6 

Jefferson  HS 

Rock  Creek  K-6 

PV  Primary 

PV  Middle  4-6 

PV -Middle  7-8 

Shade  K-8 

Wateroll  K-8 

Chauncey  EL 

Plains  EL 

AiesviUe  EL 

Coolville  EL 

Stewart  EL 

Murray  City  EI 

Nelsonville  EL 

Nelsonville-York  JHS 

Post on  EL 

York  EL 

Trimble  EL 

Triable  HS 

Triable  Middle 

East  K-6 

First  Ward  EL 

Gravel  Hill  EL 

Indian  Run  EL 

NOTICES 


OHIO 


14429 


List  of 

For  National  Defeniie  Student 

Location Code  * 


Schools  Determined  to  have  High  Concentrations  of  Students  fro-  jf"-J"=?»?/'"J"",.8o  school  Years 
l.«n  and  National  Direct  Student  Loan  Cancellation  Benefit,  for  the  l»78-79  and  1979  80  School 
School  Name  Location Code  *  School  Name _ 


Belmont  County 

Bellaire  City  (cjnt'd) 


Martins  Ferry 
Union  Local 


Brown  County 
Eastern  Local 


City 


Fayettevllle  Perry 
Ripley- Union-Lewis 


Butler  County 
Fairfield  City 
Hamilt|a  City 


Mlddletown  City 


Talawanda  Local 
Carroll  County 
Carrollton  XV 

Clark  County 

Springfield  City 


Clermont  County 
Batavia  Local 
Bethel-Tate  Local 
'  Cleraont-Northeastern 


Felicity-Franklin 
Goshen  Local 

New  Richmond  XV 


Williamsburg  Local 
Clinton  County 
Blanchester  Local 


1 

1 
1 
2 
1 
2 
2 
1 

2 
2 
2 
2 
2 
2 
1 
1 
2 

2 
2 
2 
1 
2 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
2 
1 
2 
1 
2 
1 
2 


2 
1 
2 
1 
2 
2 
1 
2 
1 
2 

2 
2 
L.2 
2 
2 
2 
2 
2 
2 
2 
1 
1 
2 
1 

2 
•2 


Neffs  EL 
Rose  Hill  EL 
North  EL 
Belmont  EL 
Bethesda  1-8 
Centerville  K-5 
Flushing  EL 
Morristown  K-6 

Ash  Ridge  EL 
Decatur  EL 
Eastern  HS 
Russellville  EL 
Sardinia  EL 
Fayettevi lie-Perry 
Higginsport  EL 
Ripley  EL 
Ripley  HS 

Fairfield  North  EL 
Adams  EL 
Buc>}anan   K-5 
Garfield  HS 
Harding  JHS 
Harrison  EL 
Jefferson  EL     ^ 
Madison  EL 
Roosevelt  JHS 
Van  BuYen  EL 
Amanda  EL 
Amanda  Middle 
Central  EL 
Garfield  EL 
Jefferson  EL 
May fie Id  EL 
McKlnley  Middle 
Mlddletown  HS 
Oneida  EL 
Sherman  K-5 
Taft  EL 
Somervllle  EL 


Willis  K-8 


Clark  JHS 

Emerson  EL  •  . 

Franklin  7-9 

Fulton  EL 

Grayhill    ( 

Hayward  JHS 

Kenwood  K-6 

McKlnley  K-6 

South  HS 

Washington  K-6 

Batavia  EL 

Middle  School 

Clermont  Northeastern  Intermediate 

Clermont  Northeastern  Middle 

Clermont  Northeastern  Primary 

Felicity-Franklin  K-12 

Cook  EL 

Goshen  Inter. 

Monroe  EL 

Moscow  EL 

New  Richmond  EL 

New  Richmond  Middle 

Pierce  K-6 

Williamsburg  K-12 


Clinton  CO  (cont'd) 
Cllnton-Massle 


Wilmington  City 


Columbiana  County    , 
BeaveT  Local 

Crestview  Local 
East  Liverpool  City 


East  Palestine  City 


Salem  City 
Southern  Local 


Wellsvllle  City 
Coshocton  County 
Coshocton  City 


Ridgewood  Local 


Rlverview  Local 


Crawford  County 
Bucyrus  City 


Crestline  XV 


Main  Street 
.  Putman  EL 


EL 


Gallon  City 


Wynford  Local 
Cuyahoga  County 
Cleveland  City 


2 
2 
2 
1 
2 
1 
2 

1 
2 
2 
1 
2 
2 
1 
1 
2 
2 
2 
2 
2 
2 
1 
1 
2 
2 
1 
2 

1 
1 

1 
2 
2 
1 
2 
2 
2 
1 
1 
2 

2 
1 
1 
1 
1 
1 
2 
1 
1 
2 
2 
1 
2 

1 
1 
1 
1 
1 
2 
1 
2 
I 
1 
1 
1 
2 
2 
1 
1 
2 
1 


Clarksville   EL 
Clinton  Massie  9-12 
Harveysburg  EL 
Rlngmah  EL 
Consolidate  d     K-6 
MartlnsvlUe-Antioch  EL 
Smith-Denvtr  EL 

Elkton  EL 

Rogers  1-4 

Crestview  Middle  School 

East  EL 

East  JH 

Lacroft  EL 

North  EL 

Westgate  EL 

Captain  Taggart  K-5  &  LD 

East  North  Ave.  K-5  &  LD 

Middle  Schcol  6-8 

Negley  K-5  i  EMR 

Unity  K-5 

Rellly  K-6 

Franklin  1-5 

Highlandtown  EL 

Southern  HS 

Southern  Local  Middle 

Wayne  EL 

Garfield  EL 

Chestnut  K-4 
South  Lawn  EL 
Sycamore  EL 
Bakersvllle  1-6 
Fresno  K-6 
Plalnfield  EL 
Conesvllle  EL 
Keene  EL    j». 
Pleasant  Valley  EL 
Three  Rivers  EL 
Union  EL 
Warsaw  EL 

Bucyrus  Middle 

Carlisle 

Crawford  EL 

Holy  Trinity 

Kearsley  EL 

Lincolh  EL 

Crestline  Middle  School 

North  K-3-4-   " 

Southeast  K-2 

Crall  K-6 

Dowse tt  EL 

East  EL 

Nevada  1-4 

Adams  HS 
Addams  Voc.  HS 
Addison  JHS 
Anton  Grdina  EL 
At tucks  EL 
Ascension  School 
Audubon  JHS 
Barkwill  EL 
Benesch  EL 
Bethune-Rosedale  EL 
Bolton  EL 
Boulevard  EL 
Brewer  EL 
Buhrer  EL 
Burroughs  EL 
Carver  EL 
Case  EL 
Central  JHS 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  befeflts 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  School^  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


NOTICES 
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OHIO 


OHIO 


Ll(t  of  School!  Determined  to  have 

High 

Concentration*  of  Student*  fro* 

Low-Incoae  Families 

For  National  Defense  Student  Loan  and  National  Direct  Student 

Loan  Cancellation  Benefit*  for 

the  1978-79  and  1979-80  School  Veer* 

Location             Code  *  School  Name 

Location            Code  *  School  Naae 

Cuyahoga  CO 

Cuyahoga  CO 

Cleveland  City  (cont'd) 

Cleveland  City  (cont'd) 

1   Chesterfield  EL 

Rawllngs  JHS 
Revere  EL 

1    Chestnutt  EL 

1   Cleaveland  EL 

Rice  EL 

2   Clark  EL 

Rickoff  EL 

1   Clement  K-6 

Rockefeller  EL 

2   Colllnwood  HS 

RooBevelt  JHS 

1    Columbia  EL 

Roth  EL 

1   Corlett  EL 

>    2 

Sackett  EL 

2    Cranwood  EL 

Sacred  Heart  of  Jesus  K-8 

1   Davis  JHS 

K              1 

Scianton-Hill  EL 

2   Desauze-Eadle  K-6 

Seltzer  EL 

1   Dickens  EL 

South  HS 

1   Dlehl  JHS 

Sowlnskl  EL 

1   Dike  EL 

" 

Spellacy  JHS 

1    Doan  EL 

St.  Adalbert 

1   Dunbar  EL 

St.  Agatha-St .y Aloyslus 

1    East  HS 

St.  Benedict  1-8  , 

1    East  Clark  EL 

St.  Bonifaci  1-8 

\     1   East  Madison  EL 

St.  Catherine  1-8 

J     1   East  Tech  HS           ^ 
2   Eliot  JHS              *'^ 

St.  Franc  I*  K-8 

St.  Michael  1-8 

1   Empire  JHS          ' 

St.  Paul  (Croatian)  1-8 

2    Fruit  land  K-6 

.  St.  Rpcco 

1   Fulton  EL 

St.  Stepheh  School  K-8 

1   Glddlngs  EL 

St.  Thomas  i>quinas 

1   Clenville  HS 

St.  Vltu*  K-8 

1   Cordon  EL        ^ 

Stanard  EL 

1    Hale  JHS 

J 

Standish  EL 

2   Hamilton  JHS 

Tod  EL 

2   Hart  JHS 

• 

Trenont  EL 

1   Hay  HS 

Urban  Conanunltv  K-8 
Wade  Park  EL 

1   Hayes  Tech.-Voc.  HS 

1    Ha^teldell  EL 

Walton  EL 

1   Henry  JHS 

Watterson  EI. 

1   Hicks  EL 

Waver ly  EL 

1    Hodge  EL 

Wayne  EL 

1    Holmes 

West  JHS 

1    Howe  EL 

West  Tech  H! 

1    Howe  lis  JHS 

Willow  EL 

1    Immaculate  Ccnccptlon 

Willson  JHS 

1    Iowa-Maple  EL 

Woodland- EL 

1    Ireland  EL 

Woodland  Hills  Et 

1    Irving  EL 

Wooldridge  IL 

2   Jamison  JHS 

Last  Cleveland  City     1 

Chambers  EL 

2   Jefferson  JHS 

Kirk  JHS 

1   Kennard  JHS 

Mayfair  EL 

2    Kennedy  HS 

Prospect  EL 

1    Kentucky-McCuf fey  EL 

Rozelle  EL 

1    King  Occ  HS 

Sh.iw  HS 

1   LaFayette  EL 

Superior  EL 

1   Lake  EL 

Independence  Local      1 

Marycrest  HS 

1   Landis  EL 

Lnkewood  City          2 

Lakewood  HS 

2   Lawn  EL 

Ohio  Youth  Cooanission   1 

tjithcr  E.  Ball  School 

1   Lincoln  JHS 

Parma  City             1 

Pannadale  K-8 

2    Lincoln-West  HS 

Darke  County 

1    Longfellow  EL 

Mississinawa  Valley     1 

Fnstslde  EL 

1  -  Longwood  EL 

1   Marlon-Sterling  El 

Delaware  County 

1   Martin  EL 

Ohio  Youth  Commission   1 

Rlvervlew  School 

1   Miles  EL 

Scioto  yillage  School 

1   Miles  Park  EL 

Erie  County 

1    Morgan  EL 

Sandusky  City         2 

Adams  JHS 

/               1   Mt .  Auburn  EL 

Hancock  EL 

1   Mt.  Pleasant  Center 

Jackson  JHS 

1   Mt.  Pleasant  EL 

Madison  EL 

1   Orchard  EL 

Mills  EL 

1   Orr  EL 

Monroe  EL 

1   Our  Lady  of  Lourdes  1-8 

Ontario  EL 

1    Parkway  EL 

2 

Osborne  K-6 

1   Parkwood  EL 

Sandusky  HS 

1    Pasteur  Sj, 

Venice  K-6 

1   Quincy  EL 

Fairfield  County 

1   .Raper  EL 

Aaanda  Clearcreck       2 

Amanda  Schotil 
Cl.'.irrreek  E!. 

*  Code  1  -  Schools  dosl);nated  for  bnth  National  Defense  ar 

d  National  Virccc   Student  Loan  cancellatlnn  h^n^fir. 

Code  2  -  Schools  designated  for  National  Defense  Stu 

dent 

Loan  cancellation  benefit* 

only 

Cod*  3  -  School*  detlgnaced  for  S*Cloa*l  Direct 

,  Student 

Loan  cancellation  benefits  only 

List  of 
For  National  Defense  Student 


School*  Determined  to  have  High 
Loan  and  National  Direct  Student 


Location 


Code  *  School  Name 


Concentrations  of  Student*  from  Low-Income  Famllie* 
Loan  Cancellation  Befeflt*  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Kame ^ 


Kalrflcld  CO  (cont'd) 
Lancaster  City 


Ohio  Youth  Commission 
Fayette  County 

Miami  Trace  Local 


Franklin  County 
Columbus  City 


North  K-6 

South  EL 

West  EL 

Drawer  B  Reemelln  School 

Bloomlngburg  EL 
Chaffin/Wilson/Eber  EL 
Jasper  K-8 
Madison-Mills  EL 
Staunton/Olive  K-6 

Alum  Crest  EL 
Arlington  Perk  K-6 
Avondale  EL 
Barrett  7-9 
Beatty'  Park  EL 
Beck  Street  EL 
Beery  JHS 
Bellows  EL 
Briggs  10-12 
Broadleigh  EL 
Burroughs  EL 
Cassady  EL 
Central  Sr.  HS 
(tampion  JHS 
Chicago  Avenue  EL 
Clarfield  EL 
Dana  Avenue  K-6 
Deshler  EL 
Douglas  EL 
Duxberry  Park  EL 
East  HS 

East  Columbus  EL 
East  Linden  EL 
East gate  EL 
Eastmoor  JHS 
Eleventh  Avenue  EL 
Everett  JHS 
Fair  Avenue  EL 
Falrwood  EL 
Fifth  Avenue  EL 
Franklin  JHS 
Franklinton  EL 
Garfield  EL 
Gladstone  EL 
Hamilton  Avenue  EL 
Heiraandale  EL 
Heyl  EL 
Highland  EL 
Hilltonia  JHS 
Holy  Name 
Hubbard  EL 
Hudson  EL 
Indlanola  JHS 
John  JCXIII  K-8 
Kent  EL 
Koebel  EL 
Lexington  EL 
Lincoln  Park  EL 
Linden  EL 
Linden  McKlnley  HS 
Linden  Park  K-6 
Linmoor  JHS 
Livingston  Avenue  EL 
Main  Street  EL 
Marion-Franklin  HS 
McGuffey  EL 
McGuffey  JHS 
Medary  EL 
Mifflin  J-SHS 
Mllo  EL 
Mohawk  J-SHS 
Monroe  JHS 
North  HS 


Franklin  County 

Columbus  City  (cont'd) 


Ohio  Youth  (knnDlsslon 


Southwestern  City 


Whitehall 
Gallia  County 

Gallia  County  Local  ' 


Galllpolls  City 

Greene  County 
Fairborn  City 


Ohio  Soldiers 

Orphanage 
Xenia  City 


Guernsey  County 
Cambridge  City 


Guernsey  Local 


Madison  Cons. 
Rolling  Hills 


Local 


Hamilton  C^ounty 
Cincinnati   City 


&  Sailors 


Notre  Dame  EL 
Ohio  Avenue  EL 
Pilgrim  EL  . 
Reeb  Avenue  EL 
Roosevelt  JHS 
Second  Avenue 
Shepard  EL 
Siebert  EL 
South  HS 
South  Miff '.in 
Southmoor  JHS 
Southwood  K-6 
Starling  JHS 
St.  Augustine 


EL 


EL 


K-8 


St.  Gabrie.  1-8 

St.  Ladisli  s 

St.  Leo 

St.  Mary  Hi  gdalene 

St.  Thomas  the  Apostle  1-8 

Sulllvant  /venue  K-6 

Thurber  EL 

Trevltt  EL 

Welnland  Pirk-6th  Avenue  EL 

West  HS 

West  Mound  EL 

Windsor  EL 

Henry  Herbert  Goddard  School  #1 

Henry  Herbert  Goddard  School  t2 

C.    Arthur  Uilson  School 

East  Franklin  EL 

Finland  EL 

Finland  Middle  EL 

Urbancrest  EL 

West  Franklin  EL 

Robinwbod  K-6 

Addaville  K-6 

Bidwell-Porrer  EL 

Cadmus  EL 

Centerville   EL 

Cheshire-Ky^er   EL 

Hannan   Trac !   EL 

Hannan  Trac;  9-12 

North  Galll.i  HS 

Southwestern  HS 

Vinton  1-12 
2   Clay  K-6 
2   Washington  LL 

2  Five  Points  JHS 
2  South-Palmer  EL 
1   Wright  EL 

1  Woodrow  Wilson  School 

2  Cox  K-6 

2   McKlnley  EL 
2   Simon  Kenton 

1  Spring  Hill  K-6 

2  Garfield  EL 

1  Lincoln  EL 

2  Park  EL 

2   Buckeye  Trail  Middle 

1  Madison   EL 

2  Quaker  City  K-8 

1  Londonderry  Primary  K-3 

2  Beech   Grove   EL 
2        Buffalo  EL 

2        Cumberland   K-6 
2        Senecaville   EL 

2        Aiken  HS 
1        Bloom  JHS 
1        Burdett    EL 


*  Code  1   -  Schools  designated   for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2   -  Schools  designated   for  ifatlonal  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -   Schools   designated   for' National   Direct  Student   Loan  cancellation  benefits  only 
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NOTICES 


OHIO 


^ 


Llat  of 
For  National  Dcfenac  Student 


School*  Determined  to  have  HiRh  Concentrations  of  Students  fron  Low-Incoaw  Fanlllea 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  l'»7B-79  and  1979-80  School  Years 


Location             Code 

*  School  Name 

Hamilton  CO 

Cincinnati  City  (cont'd 

)1   Burton  EL 

1   Campbell  JHS 

- 

1   Central  Falraount  EL 

1    Chase  EL 

< 

1   Columbian  EL 

1   CorryvlUe  Catholic 

1   Cummins  EL 

1   Douglas  EL 

2    Falrvlew  EL 

1   Carfleld-milvale  EL 

f 

1   Hays  EL 

1        Heberle  EL 

1   Heinold  JHS 

1   Highlands  EL 

1   Hoffman  EL 

1   Hughes  HS 

2   Klrby  Road  EL 

- 

1   Lincoln  EL 

2   Madlsonvi lie-Bramble  EL 

1   McKlnley  EL 

1   Merry  JHS 

2   North  Avondale  EL 

1   North  Falrmount/Carll  EL 

1   Oyler  EL 

1   Parham  EL 

1   Peaslee  EL 

1   Porter  JHS 

2   Riverside  Harrison  EL 

2   Roberts  JHS 

1   Rockdale  EL 

L   Roll  HJll  EL 

L   Roosevelt  EL 

I   Sands  EL 

L   Sat^rer  JHS 

!.   Schlel  EL 

1   Schwab  JHS 

South  Avondale  EL 

St.  August Lne 

St.  Francle  de  Sales 

St.  Joseph  School 

I   St.  Leo   1-8 

I   St.  Mark  K-8 

: 

St.  Martin  De  Porres 

St.  Martin  School 

• 

Taft  EL 

iTaft  HS 

'vine  EL 

Walnut  Hills  HS 

1 

Washburn  EL 

Washlngton/milvale  EL 

Washington  Park  EL 

Western  Hills  HS 

Whlttler-Osage  EL 

Windsor  EL 

Wfnton  Place  EL 

WlKton  Terrace  EL 

Wlthrov  HS 

Woodward  HS 

Lockland  City          2 

Lockland  Middle 

Lockland  Primary   K-« 

Loveland  City          2 

Branch  Hill   1-5 

Norwood  City           2 

Allison  Street  EL 

North  Norwood  EL 

Norwood  JHS 

View  EL 

■Princeton  City         1 

Lincoln  Heights  EL 

Princeton  JHS 

Princeton  HS 

Woodlawn-Rlddle  EL 

St.  Bemard-Elnwood     1 

Elmwood  Place  EL 

Southwest  Local         1 

Ellzabethtown  EL 

Hooven-Ellzabethtown  EL 

Three  Rivers  Local      1 

Addyston  EL 

Location 


Code  *  School  Name 


Hancock  County 
Flndlay  City 


Hardin  County 
Kenton  City 
Rldgemont  Local 

Upper  Scioto  Valley 
Harrison  County 
Connotton  Valley 


Harrison  Hills  City  V. 


Henry  County 

Ohio  Youth  Conmlsalon 
Highland  County 

Bright  Local 


Fairfield  '-ocal 
Greenfield  XV 


Rillsboro  City 


Hocking  County 
Logan  City 


Holmes  County 

East  Holmes  Local 


West  Holmes  Local 
Huron  County 

New  London  Local 
Norwalk  City 
Wlllard  City 


Jackson  County 
Jackson  City 


Oak  Hill  Union 


Wei Is ton  City 


*  Code  1  -  Schools  de 
Code  2  -  Schools  de 
Code  3  -  Schools  de 


slgnated  for  both  National  Defense  aitd  National  Direct  Studen 
tslgnated  for  National  Defense 
slgnated  for  National  Direct 


Student  Loan  cancellation  bene 
Student  Loan  cancellation  bcoef 


Chamber lln  Hill 
Hearing  Impaired 
McKlnley  , 

Washington  EL 

Westvlew  EL 
tldgemont  EL 
Rldgemont  HS 
Roundhead  EL 

Bowerstowi  EL 
Conotton  Valley  J-SHS 
Sherrodsvllle  EL 
Cadlz-Westgate 
Jewett  EL 
New  Athena  K-8 
Scio  K-S 
Tippecanoe  IVp.  A-6 

Lcwla  C.  DeBrosae  School 

Belfast  EL 
Concord  EL 
Whiteoak  HS 
Highland  EL 
Buckskin  EL 
Greenfield  EL 
Petersburg  EL 
Ralnsboro  EL 
Hillsboro  HS 
Marshall  EL 
Washington  EL 
Webster  EL 

East  EL 

Green  EL 

Marion  1-6 

Rockbridge  EL 

South  Bloomlngvllle  EL 

Union  Furnace  EL 

West  EL 

West  Logan  EL 

Berlin-Wise  EL 

Charm  EL 

Flat  Ridge  EL 

Highland  Middle  EL 

MeaHow  Valley  EL 

Mt.  Nope  EL 

Walnut    Creek-Chestnut    Ridge   EL 

Winesburg   EL 

Ullbuck   EL 

FitchvlUe  1-* 
Pleasant-League  EL 
Bennett  EL 
Central  1-A 
New  Haven  1-5 
Richmond  EL 

Franklin  EL 

Jackson  EL 

Rlnnlson  EL 

Lick  EL 

Scioto  EL 

South  Street  EL 

Blarkfork  EL 

Bloomfleld  EL 

Central  EL  , 

Lewis  EL 

Oak  View  EL 

Bundy  EL 

Central  S-6 

Coalton  EL 


List  o 

For  National  Defense  Studeni 


Location 


Code 


Jefferson  County 
Buckeye  Local 


Indian  Creek  Local 
Steubenvllle  City 


Knox  County 

East  Knox  Local 

Mt.  Vernon  City 


Lake  County 

Falrport  Harbor  XV 
Painsville  City 

Palnesvllle  Local 
Lawrence  County 

Chesapeake  Union  XV 

Davson-Bryant  Local 
Fair land  Local 

Ironton  City 
Rock  Hill  Local 


South  Point  Local 


Symnes  Valley 


Licking  County 
Lakewood  Local 


Newark  City 


North  Fork  Local 
Logan  County 

Bellefontaln  City 

Indian  Lake  Local 

Lorain  County 
Clea.rview  Local 


Ely r la  City 


NOTICES 


CHIO 


Loan  cancellation  bentfiCs 
only 
only 


*  Cod*  1  -  School 
Code  2  -  Schoo 
Code  3  -  Schoo 


Schools  Determined  to  have  High  Concentrations  of  Students  from 
Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts  for 
School  Same Location Code_f 


14433 


Low-Income  Families 

the  1978-79  and  1979-60  School  Years 


School  Name 


Adena-Di 1 lonvale 
Dlllonvale  EL 
Ray land  EL 

Smithfield  EL       \ 
Harmony  EL 
Garfield  EL 
Grant  EL         v 
Lincoln  EL 
McKlnley  K-6 
Roosevelt  K-6 
Steubenvllle  HS 

Bladensburg  EL 
Howard  K-S 
Columbia  EL 
Dan  Emmett  K-5 
Mulberry  Street  Middle 
West  EL 

McKlnley  EL 
Huntington  K-5 
St.  Clair  K-5 
Hutchinson  EL 

East  CL    . 
West  EL 
Andls  EL 
Falrland  East  EL 
Falrland  West  EL 
Kingsbury  K-6 
Rock  Hill  #1  EL 
Rock  Hill  »2   EL 
Rock  Hill  «3  EL 
Rock  Hill  *4  EL 
Rock  Hill  JHS 
Burlington  EL 
Sheridan  EL 
South  Point  HS 
South  Point  JHS 
Mason  EL 
SyiBies  Valley  HS 
Waterloo  EL 
Windsor  EL 

Hebron  EL 
Lakewood  Middle 
St.  Peter  &  Paul 
Central  EL 
Conrad  EL 
Franklin  K-6 
Hartzlfer  EL 
Hazelwood  EL 
John  F.  Kennedy  JHS 
Keller  K-6 
Kettering  K-5 
Lincoln  Middle  &  JHS 
Maholm  EL 
Newark  HS 
Utica  EL 

Southeastern  K-6  * 
Western  EL 
Huntsville  K-5 
Lakeview  K-5 

Clearview  HS 
Durllng  EL 
Vincent  EL 
Cascade  EL 
East gate  K-6 
Edison  EL 
Elyrla  HS 
Franklin  JHS 
Gates  K-6 
Hamilton  EL 


Lorain  CO 

Llyrla  City  (cont'd) 


Lorain  City 


Oberlln  City 


Lucas  County 

Springfield  Local 
Toledo  City 


Washington  Local 
Madison  County 
London  City 
Madison  Plains 


Mihonlng  County 
Austintown  Local 
Campbell  City 

Sebrlng  Local 


M..lBn»t«d  for  both  National  Defense  and  National  Direct  Studen 
designated  for  National  Defense  Student  Loan  cancellation  benef 
designated  for  National  Direct  Student  Loan  cancellation  benef 


Jefferson  JHS 

Maplewood  EL 

Oakwood  EL 

Roosevelt  EL 

Boone-Hawthorne  EL 

Charleston  EL         -^ 

Fairhome  EL 

Garfield  EL 

Homewood  EL 

Irving  EL 

King  HS 

Larkmoor  EL 

Lincoln  EL 

Longfellow  EL 

Lorain  HS 

Lowell  EL 

Masson  EL 

Palm  Avenue  K-6 

Southvlew  HS 

St.  Mary   K-8 

Washington  IX 

Whlttier  EL 

Eastwood  K-  2 

Middle  Scboi  1 

Prospect  i-l 

Dorr  EL 

Chase  EL 

DeVllblsi  HS 

East  Toledo  JHS 

Fulton  EL 

Garfield  £h 

Glenwood  EL 

Cunckel  EL 

Hale  EL 

Holy  Spirit  Seminary  HS 

Irwin  EL 

Jones  EL 

King  EL 

LaGrange  EL 

Libbey  HS 

Lincoln  EL 

Marshall  EI- 

Newbury  EL 

Old  West  End  7-8 

Pickett  EL 

Riverside  EL 

Robinson  EL 

Scott  HS 

Sherman  EL 

Spring  EL 

St.  Mary's 

St.  Peter  &  Paul 

St.  Teresa  K-8 

Stewart  EL 

Stickney  EL 

Waite  HS  -^ 

Warren  EL 

Washington  EL 

Westfield  EL 

Woodward  HS 

Horace  Mann  IL 

London  Primary     K-* 
Madison   Rural  K-4  &  7-8 
Midway   K-3 
South   Solon 

Austintown  Middle  EL 
Cordon  EL 
Reed   EL 
Miller  EL 
Sebrlng  EL 


Loan  cancellation  benefits 
s  only 
only 
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NOTlCfS 
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NOTices 


OHIO 


14435 


Llae 

of  School*  DataralMd  to  hav«  High 

ConcantratloiM  of  Sttuiotit* 

from  Low-Incema  Faallles 

For  National  ttefense  Stud 

ent  loan  and  National  Direct  Student 

Loan  Cancellation  Benefits 

for  the  1978-79  and  1979-80  School 

Years 

Location           Cod< 

■  *  School  Name 

Location            Code  *  School  Name 

Mahoning  CO  (cont'd) 

Heigs  CO 

Struthers  City 

1  Center  K-6 

2  Holy  Trinity 

^:>:lgs  Local  (cont'd) 

1   Salem  Center  EL 
1   Salisbury  EL 

2   Sexton  EL 

Southern  Local 

1   Kindergarten 

2   St.  Nicholas 

1   Lctart  EL 

West  Branch  Local 

1   Maple  Ridge  K-6 

1   Portland  EL 

Youngs town 

1   Adau  EL 
1   Bennett  EL 
1   Cleveland  EL 
1   Covington  EL 
1   Bast  HS 

Miami  County 

1.   Racine  EL 

1  Southern  JHS 

2  Southern  HS 
*  1   Syracuse  EL 

1   Garfield  EL 

Bradford  XV 

2   Bradford  EL 

1   Grant  EL 

'riqua  City 

2   Bradford  HS 

1   Raddow  EL 

1   South  Street  EL 

1   Harding  EL 

• 

2   Springcreek  K-6 

1   Harrison  EL 

• 

1   St.  Boniface 

• 

1   Hayes  JHS 

1   Staunton  El 

* 

1   Hlllman  JHS 

1  lanaculate  Conception 

2  Jackson 

1   Jefferson  EL 

Troy  City 
Monroe  County 

1   Forest  EL 
1   Beywood  K-6 

i  1   Kyle  EL 

- 

-\ 

1   Lincoln  EL 
1   Madison  EL 

Switzerland  of  Ohio 

1  Bethel  EL 

2  Caaeron  EL 

1   McKinley  EL 

1   Gray svl lie  EL 

1   Monroe  EL 

2   Lewlsvllle  EL 

• 

1   North  HS 

. 

• 

1   Skyvlew  HS 

1   Princeton  JHS 

Montgomery  County  ■ 

2   Rayen  HS 

Dayton  City 

2   Addaaa  EL 

1   Rlchey  EL 

1   Allen  EL 

1   Roosevelt  EL 

2   Belmont  HS 

' 

1   Sacred  Heart   1-8 

2   Browi  EL 

1   Sheridan  EL 

2   Carlson  EL 

1   South  HS 

2   Cleveland  EL 

1   Staabaugh  EL 

1   Col.  White  HS 

1   St.  Anthony  K-8 

1   Corpus  Christ  1  School 

2   St.  Brendan 

2   Dayton  Catholic 

1   St.  C9rll  &  Methodius 

• 

1   Dayton  Catholic  Middle 

1   St.  Dominic  l-« 

1   Drexel  EL 

1   St.  Ell-abeth 

1   Dunbar  HS 

1   St.  Matthias  1-8 

1   Edison  EL 

' 

1   St.  Patrick  1-8 

2   Falrview  HS 

1   St.  Stanislaus  K-8 

1   Pranklln  EL 

2   Taft 

1   Gettysburg  EL 

1   Thorn  Hill  EL 

1  Tod 

2  Washington  EL 

1   White  EL            ^ 

1  Williamson  EL 

2  Wilson  HS            ' 

2   Hickory  Dale  EL 

1   Highvlew  EL 

1   Holy  Family 

1   Huffman  EL 

1   Jackson  School  K-8 

1   Jefferson  School  K-8 

Marlon  County 

1   Klser  HS 

Marion  City      ' 

2   Edison  Middle 

2   Fair  Park  EL 

L   Clenwood  EL                \ 

I   Mark  Street  EL 

1  Oak  Strert  EL 

2  Olney  Avenue  EL 

2   Lincoln  EL 

2   Loos  EL 

2   Louise  Troy  K-3 

1   MacFarlanc  EL 

1   McCuffey  EL 

1   McNary  Park  K-8 

t 

2   Pearl  Street  K-5 

. 

1   Patterson-Kennedy  EL 

L   Silver  Street  EL 

1  Taft  Middle  EL 

2  Vernon  Hts  K-S 

2   Residence  Park  EL 
1   Resurrection 
1   Roth  HS 

Medina  County 

1   Ruskin  EL 

Brunswick  City 

2   Edwards  Middle  6-8 

2   Shoup  Mill  EL 

Wadsworth  City 

2   Franklin  K-4 

1   Van  Cleve  EL 

Meigs  County 

1   Washington  EL 

Eastern  Local 

1 

I   Chester  EL 

1  Eastern  HS 
j^fe^verview  EL 

2  ~^*fcippers  Plains  EL 

1  Webster  EL 

2  Wilbur  Wright  HS 
1   Westwood  K-8 

1   Whittler  EL 

Meigs  Local 

L   Bradbury  EL 

I   Rarrisonvllle  EL 

2   Wogaman  EL 
1   Wright  EL 

2   Meigs  JHS 

Had  River  Local 

2   Harshman  EL 

• 

2   Meigs  HS 

2   Mad  River  EL 

I   Mlddleport  EL 

Hiamlsburg  City 

2   Kinder  EL 

I   Pooeroy  EL 

2   Mark  TValn  EL 

I   Rutland  EL 

Horthridge  Local 

2   Morrison  EL 

Llat 

r  national  Defense  StudeW 
Location 


Code 


Hontgoniery  CO   (cont'd) 

Trotwood-Madlson 


Wayne  Local 
Morgan  County 
Morgan  Local 


Morrow  County 

Cardington-Lincoln 

Highland  Local 


MuskinKum  County 
Franklin  Local 


Maysvllle  Local 
Trl-Valley  Local 

Zanesvllle  City 


Noble  County 
Caldwell  XV 

Noble  L0C4I 


Ottawa  County 

Port  Clinton  City 
Paulding  County 

Wayne  Trace  Local 
Perry  County 

Crooksvllle  XV 


Perry  County 

Mew  Lexington  City 


Northern  Local 
Southern  Local 


Pickaway  County 
Circlcville  City 


*  (kxie  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  befeflts 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  ^neflts  only 


*  (k>de  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Fan.llles 
^a«  and^t^oal  Direct  Student  Wn  Cancellation  ».-»^■  f-^  ^H,  1978-79  and  1979-80  School  Years 
School  Na«>.  Location Code  *  School  Name 


Olive  Hill  EL 
Madison  Park  EL 
Shllohvlew  K-6 
Townview  EL 
TrotWood  JHS 
Trotwood  HS 
Frank  Nicholas 

Hooier  Cnion  EL 
Malta  EL 
Marion  EL 
McConnelsvllle 
Penn  EL 
Windsor  EL 
York  EL 

Cardington  EL 
Fulton  EL 
Highland  JHS 
Highland  North 
Highland  West 


K-6 


EL 


K-6 


Philo  EL 

Rosevllle  EL 

Rosevllle .Primary 

Bell  EL 

Adamsville  EL 

Frazeysburg  K-6 

Cleveland  JHS 

Garfield  EL 

Grant  EL 

Hancock  JHS 

Lincoln  EL 

Madison  EL 

Mclntlrc  EL 

McKinley  EL 

Munson  EL 

Pioneer  EL 

Sheridan  EL 

St.  Nicholas  &  Rosecrans 

Wilson  EL 


Caldwell  Intermediate 
Southern  Noble  K-8 
Batesville  1-8 
Belle  Valley  K-8 
Sarahsvllle  1-8 
Suianerfleld   K-8 

Bataan  EL 

Grover  Hill   K-6 

Bearfield  EL 

Eaut  EL 

McLuney  Middle  School 

JJnr^)x.  EL 


4-6 


JHS 


Junction  City  EL 
New  Lexington  EL 
New  Lexington 
St.  Rose   1-8 
Glenford  EL 
Corning  EL 
Miller  HS 
Maxahala  EL 
New  Straitsville 
Shawnee  EL 

Clrclevlllc  JHS 
High  Street  EL 
Mound  Street  EL 
S.  Court  EL 


EL 


I'ickaway  CO  (cont'd) 
Logan  Elm  Local 

2 
2 

Laurelvllle  EL 
Saltcreek  Grade  1-6 

Westfall  Local 

Jackson  K-3 
Monroe  EL 

Pike  County 
Eastern  Locll 

Beaver  EL 
Eastern  HS 
Stockdale  EL 

Scioto  Valley  Local 

Jasper  EL 
Piketon  EL 
Pike ton  HS 

Waverly  City 
Western'  Local 

East  EL 
North  EL 
Hast  EL 
Cynthlana  EL 
Idaho  EL 
Parker'  EL 
Western  HS 

Portage  County 
Kent  City 
Ravenna  City 

•  Brady  Lake  EL 
Bro*ra  JHS 

Immaculate  C  inception 
Rausch  EL 

Tappan  K-6 
West  Main  EL 

Rootstown  Local 
Southeast  Local 
Windham  X\' 

Rootstown   K-12 
Southeast  Sc  lool 
East  EL 

Thomas  EL 
Windham  HS 

Preble  (kjunty 
Preble-Shawnee 

2 

Camden  EL 

Putnam  County 

Leipsic  Local 
Richland  County 

Dept.  of  Rehabilitation  1 
and  Correction 

Madison  Local 

Mansfield  City 


2   Leipsic  School  K-12 

Ohio  State  Ri  tormatory  School 


Plymouth  Local 
Shelby  City 
Ross  County 
Adena  Local 
Chilllcothe 


City 


Huntington  Local 
Paint  Valley  Local 

Scioto  Valley  Local 


Sandusky  County 
Fremont  City 


2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
2 
2 

2 
2 
2 
1 
1 
1 
2 
1 
1 
1 
1 

1 

1« 

2 

2 

2 

2 

2 

2 


Jesse  Beer  1-6 
Carpenter  EL 
Crevellng  EL 
Empire  EL 
Grubaugh   K-( 
Hedges  EL 
Newman  EL 
'  Rose land  EL 
Sherman  JHS 
Simpson  JHS 
Sprlngmill  K-6 
Stadium  K-6 
West  5th  EL 
Shiloh  EL 
Central  EL 

Clarksburg  El 
McArthur  EL 
Mt.  Logan  EL 
Tiffin  EL 
Huntington  School 
Bainbridge  EL 
Twin  EL 
Harrison  EL 
Higby-Pride  EL 
Londonderry  EL 
Richmond  Dale  K-6 

Atkinson  EL 
Croghan  EL 
Fremont  JHS 
Hayes  EL 

Otis  EL         I 
Riley  7th       j 
Stamm  EL 
Washington  EL 


designated  for  both  National  Defense  and  National  Djrect  Student  Loan  cancellation  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  onl£ 
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NOTICES 


eno 


iiydtt 


ll«t  of  Schools  Detenilned  to  h«y«  High  Concentrations  of  Stud^hts  from  tow-Inco««  Fssillles  /■ 

Por  National  Defense  Student  Loan  and  national  Direct  Student  Loatf  Canoe  Hat  Ion  Benefits  for  the  1978-79  snd  1979-80  School  Tesrs 
Location Code  *  School  Wane Location Code  *  School  Wa»e ] 


Scioto  County 
BlooB  Local 


Clay  Local 
Green  Local 

Hlnford  Local 

New  Boston  City 

Northwest  Local 


Portsiwuth  City 


/ 


Valley  Local 


Washington  Local 


Vlheelersburg  Local 
Seneca  County 
Fostoria  City 


Old  Fort  Local 
Tiffin  City 


Shelby  County 
Sidney  City 

Stark  County 
Alliance  City 


Canton  City 


Code 
Code 
Code 


School 
School 
School 


Scioto  Furnace  1-5 

South  Webster  EL 

South  Webster  HS 

Vernon  EL 

ClayHS 

Rubyvllle  3-6 

Green  EL 

Geeen  HS 

Green  Primary 

Minford  EL 

(Unford  HS 

Minford  Middle  EL 

Clenwood  HS 

Oak  EL 

Stanton  EL 

McQemott  EL 

Morgan  EL 

Northwest  HS 

Otway  EL 

Union  EL 

East  HS 

Grant  Middle 

Harding  EL 

Highland  EL 

Lincoln  EL 

McKlnley  Middle 

North  Horeland  EL 

Portsaouth  Catholic  EL 

Portsmouth  HS 

Roosevelt  EL 

Wilson  EL 

Glendale  EL 

Valley  EL 

Valley  Intermediate 

Dry  Run  EL 

Friendship  EL 

Jenkins  EL 

Nauvoo' EL 

Wheelersburg  EL 

Emerson  JHS 
Field  K-6 
Longfellow  K-6 
Lowell  K-6 
Old  Fort  EL 
St.  Mary 

Tiffin  Calvert  HS 
Washington  K-6 

Central  K-4 


Alliance  HS 
Franklin  EL 
Liberty  EL 
Morgan  EL 
North  Lincoln  EL 
Parkway  K-5 
South  Lincoln  EL 
Stanton  JHS 
State  Street  JHS 
Allen  EL 
Baxter  EL 
Belden  EL 
Burns  EL 
Clarendon  EL 
Crenshaw   7-9 
Dueber  EL 
Falmount  EL 
Garfield  EL 
Gibbs  EL 
Hartford  JHS 
Lehman  JHS 
Lathrop  EL 
Lincoln  JHS 


Stark  CO 
Canton 


City  (cont'd) 


Canton  Local 


Ohio  Youth  Coaniaslon 
Massillon  City 


Plain  Local 
Summit  County 
Akron  City 


Martin  EL 

McGregor  EL 

McKlnley  HS 

Souers  JHS 

St.  Anthony 

St.  Benedict   1-8 

St.  John  the  Baptist 

St.  Paul 

St.  Peter 

Stone  EL 

SuBBlt  EL 

Timken  HS 

Washington  EL 

Wells  EL 

Youtz  EL 

Trump  Road  K-6 

Waco  K-6 

Walker  JHS 

Indian  Rivei  School 

Emerson  EL 

Franklin  EL 

Jones  JHS  . 

Lincoln  EL 

York  EL 

Pleasant  Vliw  EL 

Annunciation 
Barber  K-6 
Barrett  EL 
Bettes  K-6 
Bryan  EL 

Buchtel  HS        ^ 
Central-Howtr  HS 
Cottage  Gro^e 
Crosby  EL 
Grouse  EL 
East  HS 

Erie  Island  K-6 
Findley  EL 
Forest  Rill  K-6 
Fraunfelter  EL 
Garfield  HS 
Glover  EL 
Goodrich  JHS 
Goodyear  JHS 
Harris  K-6 
Heminger   K-  6 
Henry  EL 
Hill   K-6 
Hotchklss   1-6 
Innes   7-9 
Jackson  EL 
Jennings  7-8 
Kent   7-9 
Lane  EL 
Lawndale  K-  6 
Uggett  EL 
Lincoln  EL 
Margaret  Park  EL 
Mason  EL 
McEbrlght  EI 
North  HS 
Perkins  JHS 
Portage  Path  EL 
Rankln/M-iplc  Valley  EL 
Rimer   K-6 
Robinson  EL 
Schumacher  IL 
Selberling  IL 
Smltly  K-6 
South  HS 
St.  Anthony 
St.  Martha 
St.  Mary 
St.  Peter 


NOTICES 

1443' 

• 
• 

List  of 

OHIO 

from  U 

1 

Schools  Determined  to  have  High  Concentrations  of  Students 

jw-Income  Families 

For  National  Defense 

Student 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 

for  the  1978-79  and  1979-80  School  Years 

Locat  ion 

Code  * 

School  Nane                     Location           Code 

* 

School  Name 

Suanlt  CU 

Warren  County 

Akron  City  (cont'c 

)    2 

St.  Vincent                         Carlisle  Local  . 

2 

Carlisle  EL 

Stewart  EL                          Dept.  of  Rehabilitation 

1 

LAanon  Correctional  Institution  S 

Thornton  JHS                           and  Correction 

West  JHS                           Franklin  City 

2 

Anthony  Wayne  EL 

Barberton  City 

-1 

Decker  EL 

2 

Farrell  K-6 

Hazelwood  K-6 

2 

Pennyroyal  K-6 

• 

Johnson  K-6                        Lebanon  City 

2 

Dunlavy  EL 

Portage  JHS                         Little  Miami  Local 

2 

Morrow  EL 

Santrack  EL                  •     Washington  County 

Ull-  7-9                          ■  Fort  Frye  Local 

1 

Beverly  EL 

Washington  EL 

1 

Center  EL 

Coventry  Local 

Lakeview  K-4 

1 

Fort  Frye  HS 

Springfield  Local 

Sawyerwood  EL 

1 

Lowell  EL 

Trumbull  County 

1 

Salem-Liberty  EL 

Bloomfield-Mespo 

Bloomfield  K-6                      Frontier  Local 

1 

Lawrence  EL 

Bloomfield  HS 

1 

Metamoras  EL 

Mesopotamia  EL 

1 

Newport  EL 

Cirard  City 

North  Avenue  EL'                      Warren  Local 

2 

Bartlett  EL 

Sunmit   K-7 

1 

Cutler  EL 

Tod  Woods  EL                        „ay„e  county 

LaBrae  Local 

UBrae  Middle  5-8                   Orrville  City 

2 

North  K-6 

Leavitt  EL 

2 

Oak  K-6 

Newton  Falls  XV 

Catholic  EL               .           Rittman  XV 

1 

-  North  Stree ; 

Niles  City 

Garfield  K-6                       Wooster  City 

2 

Bcall  K-6 

Jackson  EL 

2 

Grant  1-6 

Jefferson  EL 

1 

Lincoln  Way  EL 

Lincoln  K-6                      j,^,^^  County 

Our  Lady  of  Mt.  Carmel               ^             ^o^^^ 

2 

Grand  Rapid  i  K-5 

St.  Stephen 

2 

Grand  Rapid:<  6 

Warren  City 

Alden  K-6 

2 

Weston  K-5 

Elm  Road  K-6                       Ross ford  XV 
First  Street  K-6            /      Wyandot  County 

2 

Clenwood  K-6 

W«'-di»8  HS                           ^i^k  Lo^,i 

2 

McCutchenville  K-6 

Jefferson  EL 

Washington  EL 

Western  Reserve  HS 

Willard  EL 

Tuscarawas  County 

Claymont  City 

Claymont  JHS 
Eastport  EL 
Immaculate  Conception 
Northside-Claymont  EL 
Park  EL 
Rush  EL 
Trenton  El 

Caraway  Local 

Baltic  EL 

" 

" 

Dundee  EL 
Miller  Avenue  EL 
Ragersvllle  EL 

Indian  Valley  Local     2 

Midvale  EL 

^ 

2 

Port  Washington 

V 

Newcoraerstown 

1 
2 
2 

East  K-S 
Middle  6-8 
West   K-5 

C 

New  Philadelphia 

1 
2 

Front  Avenue  EL 
York  K-6 

•     V 

Union  County 

Dept I  of  Rehabilitation 
and  Correction 
Van  Wert  County 

Lincolnview  Local 

Vinton  County 
Vinton  Local 


1   Ohio  Reformatory  for  Women  School 


L.  V.  Langley 
Marsh  EL 

Allensville  EL 
Hamden  EL 
Mc Arthur  EL 
Wilton  EL 
Zaleski  EL 


designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  De f ense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  D^ense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


FfDERAl  lEGISTEl,  VOL.  44,  NO.  49— MONOAY,  .HASCH  :2,  :379 


FEDfRAL  R«MSTEt,  VOL  44,  NO.  49— MONOAY,  MARCH  a  1979 


UMI 


y 


14438 


NOTICES 

OKUHOM* 


NOTICES 

OKLAHOMA 


14439 


LiaC  of- Schools  Determined  to   have  High  Concentratlona  of  Studenta  from  Low-Incoae  Fatiilles   "* 
For  National  Defenae  Student  lx>an  and  National  Direct  Student  Loan  Cancellation  Benefltg  for  the  1978-79  and  1979-80  School  Teara 


Location 


Code  *  School  Name 


Location 


Code  *  School  Name 


(Pleaae  note  that  all  elcMntary  and  aecondary 
schoola  In  this  State  operated  by  the  Bureau 
of  Indian  Affairs  are  considered  to  aeet  the 
qualification  of  a  high  concentration  of 
atudents  from  low- income  families,  and  are, 
therefore,  not  Included  on  this  Hat.) 


AOAIR  COUNTY 
Stilwell 


Watts 
Westville 

AlFALFA  COUNTY 

Helena 
ATOKA  COUNTY 

Atoka 

Bent  ley 

Caney 

Farris 

Lane 

St  r ingtown 

Tushka 
BtCKHArt  COUNTY 
Carter 

Swee  t  MO  t  e  r 
BLAINE  COUNTY 

Canton 

Geary 

Longdale 

Watonga 
BRYAN  COUNTY 

Achille 

Benn  ington 

Bokihi to 


1  Bell  EL.  D-33 

1  Cave  Springs  EL-JHS-HS,  I-30 

1  Oahlonegah  EL,  D-29 

I  Greasy  EL,  D-32 

I  Maryetta  EL.  D-22 

1  Peavine  EL.  0-19 

1  Rocky  Hountain  EL,  0-211 

I  StI Iwell  EL.  1-25 

1  Stilwell  JHS-flS,  1-25 

1  Zion  EL.  D-28' 

I  Skelly  EL,  D- 1 

1  Watts  EL-JHS-HS,^  I-* 

t  Christ!*  EL,  0-13 

I  Westville  EL-JHS-HS,  1-11 


1    Helena  State  Training  EL-HS,  1-89 


1  Atoka  MIDDLE-HS,  I- 15 

1  Harmony  EL,  D-21 

3  Hamie  Johnson  EL,  1-15 

t  Bent  ley  EL,  0-35 

1  Caney  EL-JHS-HS,  1-26 

1  Farris  EL,  0-23 

I  Lane  EL,  0-22 

1  Stringtown  Adult  Correctional  Inst 

1  Stringtown  EL-JHS-HS,  I-/ 

3  Tushka  EL-JHS-HS.  1-19 


3  Car|er  EL-JHS-HS,    I-50 

3  Sweetwater  EL-HS,    I-15 

1  Canton  El-JHS-HS,    1-105 

3  Ceary   EL,    I-80 

1 

3  Longdale  EL.    D-70 

I  Watonga  EL,l-li2 

I  Achille  EL-HS.    I-3 

I  Bennington   EL-JHS'hS,    l-ftO 

1  Bokchi to  EL-JHS-HS,    1-23 


BhYAN   COUNTlf    (CaJT'3) 
Caddo 
Colbert 
Durant 


Hendrix 
'Utica' 
CADOO  COUNTY 
Albert 
Anadarko 


Apache 

B  i  nge  r 
Carnegie 

Cement 
Eakly 
Fort   Cobb 
Gracemont 
Lookcba 

CANADIAN  COUNTY 
El    Reno 

CARTER  COUNTY 
Ardmore 


Fox 

Gene  Autry 
Graham 
Springer 
Wilson 


1  Caddo  EL-JHS-HS,  1-$ 

1  Colbert  EL-JHS-HS,  I-* 

3  Blue  EL-HS.  1-6 

3  George  Washington  EL.  1-72 

2  Durant  Middle  School,  1-72 

2  Durant  HS,  1-72 

1  ^ilo  EL-JHS-HS,  I- I 

3  Yuba  EL:HS,    1-12 
3  Utica   EL.   0-li5 


3  Oney   EL-HS.    1-10 

2  Anadarko  HS      1-20 

3  East   EL,    l-:0 

I  Sunset   EL,    1-20 

3  Washita   EL,    1-20 

1  West   EL-Ana<arko  JHS,    1-20 

3  Apache   EL.    1-6 

1  Boone   EL,    D- 56 

I  Broxton   EL-IS,    1-68 

1  Binger  EL-JhS-HS,    I-15 

3  Alfalfa  EL,   D-* 

1  Carnegie   EL,    I-33 

3  Carnegie   HS      I-33 

3  Carnegie   JH5  .    I-33 

I  Cement   EL-JHS-HS,    I-I6O 

3  Eakly   EL-HS,    I-I32 

3  Fort   Cobb   EL-JHS-HS.    I-7 

I  Gracemont   EL-HS.    1-86 

3  Lookeba-Sickles   EL.    1-12 

3  Lookeba-Sickles  JHS-HS.  1-12 


3    Webster  EL,  I -3* 
3    Lincoln  EL.  l-3l» 


2  Ardmore  HS,  I-I9 

2  Ardmore  JHS,  I-19 

1  Central    El,    I-I9 

2  Dickson   El-JHS-HS,    I-77 

3  Frankl in   EL.    I-I9 
3  Jefferson   El,    I-19 

3  Springdale    EL,    1-77        ' 

3  Will    Rogers   EL,    l-j>^ 

1  Fox  EL-JHS-HS.    l->* 

1  Berwyn  EL,   D-71 

I  Graham  EL-HS.    t-ki 

3  Springer  EL-HS,    1-21 

I  Wilson   EL-JHS-HS.    l-*3 

3-  Zaneis    EL,    0-72 


*   Code   \    -   Schools  dealgn-ted    for   both   National    IW  fcnae   onJ  National    Direct    Student    Loan  cancellation  benefits 
Code   2   --Schools   Ucalgnated    for  Natioiul    [tefen^itf   Student    Loan  cancellation  benefits   only 
Code    3  -   Schools  designated   for   National  Direct   Student    Loan  cancellation  benefits   only 

1 
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For  Batlotial  Defense 


Location 


List  of  Schoola  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Fandlles 
Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit!,  fnr  the  1978-79  and  1979-80  School  Years 
Code  *  School  Name  Loca_tlon  Code  *  School  Name 


CHEROKEE  COUNTY 


Hulbert 


Park  Hill 

Peggs 

Tahlequah 


Welling 
CHOCTAW  COUNTY 
Boswell 
Fort  Towson 
Grant 
Hugo 


I   Sope  r 

Swink 

CIMARRON  COUNTY 

Boise  City 
CLEVELAND  COUNTY 

Lexington 
Moore 

No  man 
COAL  COUNTY 
Centrahoflia 
Coal  gate 

Lehigh 
Tupelo 
COMANCHE  COUNTY 
Cache 
Chattanooga 


1  Hulbert  EL-JHS-HS,  ^''^6 

1  Lost  City  EL,  0-17 

I  Norwood  EL,  D-l^ 

1  Shady  Grove  EL,  0-26 

I  Keys  EL.  0-6 

3  Peggs  EL.  O-3I 

1  Briggs  EL,  D-<i<i 

I  Cherokee  EL,  1-35 

1  Grand  View  EL,  D-34 

I  Greenwood  EL,  1-35 

i  Lowrey  EL,  0-10 

1  Sequoyah  EL,  1-35 

I  Tahlequah  JHS,  1-35 

1  Tahlequah  HS ,  1-35 

1  Woodall  EL,  0-21 

I  Tenkiller  EL,  0-66 


I  Boswell  EL-JHS-HS,  1-1 

1  Fort  Towson  EL-JHS-HS,  1-2 

1  Grant  EL-JHS-HS,  I-3 

3  Benjamin  Franklin  EL,  1-39 

1  Eugene  Field  EL,  1-39'* 

1  Goodland  EL,  0-13 

3  Horace  Mann  EL,  1-39 

i  Hugo  JHS-HS,  1-39 

3  Robert  E.  Lee  EL,  1-39 

3  Washington  EL,  1-39 

1  Soper  EL-HS,  l-«t 

3  Swtnk  EL.  0-21 


3    Boise  City  EL,  1-2 


1  Lexington  Adult  Correctional  Inst 

2  Lexington  EL-JHS-HS.  1-57 

2  Central  K-3.  k-6,   JHS.  1-2 

1_  Houchin  EL.  1-2 

2~  Southgate  EL.  1-2 


Madison  EL,  1-29 


I    Centrahoma  EL,  0-5 


Coalgate  EL-JHS-HS,  1-1 
Cottonwood  EL,  0-k 
OIney  EL-HS,  l-h 

Lehigh  EL,  D-2 

Tupelo  EL-HS,  1-12 

Cache  EL-JHS-HS,  1-1 
Chattanooga  EL-JHS-HS,  1-132 


CC'AliCHE  COUNTY  (CONT'D) 
Elgin 

Faxon 

I nd  i  ahoma 

Lawton 


Medicine  Park 
Sterling 
COTTON  COUNTY 
Temple 

Walters 
CRAIG  COUNTY 

Big  Cabin 

Ketch um 

Vinita 
CREEK  COUNTY 

Bristbw 

Depew 

Drumright 
Mannford 
Mi  I  fay 
Sapulpa 

Shamrock 
CUSTER  COUNTY 

Butler 

Clinton 


2 
3 

3 

3 

I 
3 
3 
2 
3 
3 
3 
3 
2 
1 
2 
3 
3 
3 
3 
2 
1 
3 

1 
3 


3 
1 
3 


2 
2 

1 

3 
3 
3 

3 

2 

3 

3 
3 
2 


Elgin  EL-JHS-HS,  I-I6 
Stony  Point  EL,  D-12«l 

Faxon  El,  0-128 

Indiahoma  EL-HS,  1-2 

Bishop  EL,  0-1)9 

Cleveland  EL,  1-8 

Country   Club  Heights   EL,    1-8 

Eisenhower  JHS-HS,  1-8 

Flower  Mound   EL,    D-<t8 

Garfield  EL,    1-8 

Howell    EL,    1-8 

Jefferson   El,    1-8 

Lawton  HS,    1-8 

Lincoln  EL,    1-8 

MacArthur   JHS-HS,    1-8 

Rogers   EL,    1-8 

Roosevelt   EL,    1-8 

St.   Mary's  EL   (private) 

Taft  EL,    1-8 

Toffllinson  JHS,    1-8 

Washington  ^L,    1-8 

Wilson  EL,    1-8 

Medicine  Park  EL,  D-7 

Sterling  EL-JHS-HS,    1-3 


Temple  EL,    1-101 
Tetn>le  JHS-HS,    1-101 

Walters  EL-JHS-HS,    1-1 


Big  Cabin  EL-HS,  1-50 
Ketchum  EL-JHS-HS,  1-6 
Southeast  EL,  1-65 


Bristow  JHS-HS,  1-2 
Edison  EL.  1-2 
Washington  El.,  1-2 

Depew  EL,  l-ltl 
Depew  HS,  l-M 
Gypsy,XL-:*J2 


Drumright  ECT»T*33 

Mannford  EL-hlOOlE-HS,  1-3 

Mil  fay  EL,  D- 1 

Jefferson  EL,  1-33 
Garfield  EL,  1-33 
Sapulpa  JHS-HS,  1-33 

Shamrock  EL,  0-56 


3  Butler  EL-JHS-HS,  1-46 

t  Clinton  JHS,  1-99 

3  Nance  EL,  I -99 

1  Washington  EL,  1-99 


*  Code  1  -  Schoola  designated  fo».both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Coda  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  onljr 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onljr 
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14440 


NOTICES 

OKLAMUMA 


NOTICES 

OKLAHOMA 


14441 


Lift  of  Schooli  n«t«r»lned  to  h«v«  Hljh  Conctntr«tlofi«  of  SCudentt  fro«  loi»-Inco«i*  faalUet 
For  Mattonal  D«fen»«  Stud«nt  Loan  «nd  Hattoiul  Dlr«et  Student  U>«n  C«ncen«tlon  B«neflt«   for  th«   197B-79  and  1979-80  School  T««ri 
Location Code  *     School   Ha— Location Coda  *     School  nam 


CL:>1u(   CU   (cont'd) 
Custer 

H^nmon 

DELAWARE    COUNTY 

Co  I  cord 

Grove 

Kansas 

Leach 

Oaks 

Sal ina 

Si  lodiii  Springs,   Ark. 
MWEY    COUNTY 

Camargo 
(ARFIELO  COUNTY 
•    Enid 
GARVIN  COUNTY 

Paoll 

Pernell 

CRAOY    COUNTY 
Amber 

Bradley  | 

Chickasha 

GREER  COUNTY 
Gran  i  te 

HARMON  XOUNTY 

Could  ! 

Hollis 

HASKELL  COUNTY 
Keota 
Kinta 
He  Curtain 
Stigler 

Whitefield 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Custer  CL-JHS-HS.  I-I 
Haxrxm  Et-JHS-HS,  l-M 

Colcord  EL-JNS-HS.  t-k 

Grove   HIDDLE-HS,    1-2 
T.   J.    Hilton  EL.    1-2 

Jay  EL,    l-t 

Jay  niODLE-HS,    I-I 

Kansas  EL-JHS-HS.  1-3 

Leach  EL,  0- U 

Oaks  nission  EL-JHS-HS.  I-S 

Kenwood  EL.  D-30 

Nose  ley  EL.  0-3^ 

Camargo  EL.  0-^ 

Garfield  EL.  1-57 

Paoli  EL-HS.  1-5 
Pernell  EL-HS.  t-k 

Amber-Pocasset  EL,    1-128 

Bradley  EL.   D-63 

Lincoln-North««st   El,    I-I 
Southwest    EL.    I-I 
West   EL.    I-I 


Granite  Adult   Correctional    Inst 
Granite   EL-JHS-HS,    I-3 


Gould  EL-HS.    1-6 

Arnatt  EL-HS,  l-ll 
Hollis  EL-JHS-HS,  1-66 


Keota  EL-JHS-HS,  |-*3 

Kinta  EL-HS,  I-I3 

NcCurtain  EL-HS,  I-37 

Stigler  U,  1-20 
Stigler  JHS-HS,  1-20- 

Wiitefield  EL,  D-IO 


HUGHES  COUNTY 
Calvin 
Dustin 
NoldenvilU 

Stuart 

Weti«nka 
JACKSON   COUNTY 

Altus 


Ll.t  of  School.  Determined  to  have  High  Concentration,  of  Student,  fro-  ^-J"=f*/""i""-  „  ..,  ^^... 

For  lUttonal  Defenae  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit,    for  the     ^78-79  ..d   1979-80  SchoolTeg^j 

Location  Code  *     School  Name  location  Code  *     School  Namfc 


CI  dorado 
CIner 
Hartha 
Olustee 
JEFFERSON  COUNTY 
Ringling 

Ryan 
Terral 
Waurika  ' 
JOHNSTON   COUNTY 
Cotenan 
Connervt lie 
Hannsvi I l« 
Hi  I  burn 

Hill    Creek 

Ravia 

Tishomingo 


Wapanucka 
KAY   COUNTY 

Blackwell 


Braman 
Kaw  City 
Ponca  City 


I  Calvin  EL-JHS-HS,  1-^8 

I  Oustin  EL-HS,  I-9 

1  Central    JHS-Holdenvi I le   HS,    I-35 

3  Hoss  EL-HS,    I-I 

I  Park   View  EL,    I-35 

I  ThoaiBS  EL,    1-35 

3  Stuart  EL-JHS-HS,    1-5^ 

I  Uetiaaka  EL-JHS-HS.    I-5 

3  Eugene   Field  EL,    I-I8 

^t  Southeast   JHS,    I-I8 

3  Washington  EL,    I-I8 

3  Will    Rogers   EL,    I-I8 

3  Wilson   EL,    1-18 

3  Duke   EL-HS,    l-H 

3  Eldorado  EL-HS,    1-25 

I  Southslda  EL-HS.    1-212 

I  Hartha  EL,   Xk-9 

3  Olustee  EL-HS.   I-35 


3  Ringling  CL,    \-\k 

3  Ringling  JHS-MS.    \-\k 

3  Ryan  EL-JHS-HS,    l-| 

3         Terral   £L-HS,    I-3 

3  Waurika  JHS-HS,    1-23 

3  Waurika   EL,    I    23 

3  Colenan  EL-JHS-HS,    I-35 

I  Connervillc   EL,    P-^O 

3  Hannsvi  lie  EL.   ft-7 

I  Fillmore  £L,  D-3* 

I  Hilburn  EL-HS,  1-29 

t  Hill  Creek  EL-HS,  1-2 

3  Ravia  EL,  D- l(> 

I  Tishomingo  EL,  1-20 

3  Tishomingo  JHi-HS,  1-20 

1  Wapanucka  EL-IS,  I-37 

3  Northside  EL,    l->i5 

3  Parks ide  EL,    l-^S 

3  Washington   EL,    l-li5 

3  Braman  EL-HS,    I -18 

3  Kaw  City  EL,    0-8<i 

2  East   JHS,    1-71 

I  Garfield   EL,    1-71 

3  Jefferson   EL.    I-7I 


a  designated   for   both  National   Defense  and  Natlon«l   Direct   Student   Loan  cancellation  benefit." 
s  designated    for   National   Defense   Student    loan  cancellation  benefits  only 
a  deaigaated   for  National   Direct  Student   Loan  cancellation  benefit,  only 


KAY   COUNTY 

Ponca  City   (cont'd: 


KIOWA  COUNTY 
Hobart 

Hountain  Park 

Hountain  View 

Roosevelt 

Snyder 

LATIMER  COUNTY 

Panola 

Red  Oak 

Talihina 

Wi I  burton 
LEFLORE  COUNTY 

Arkoma 

Bokoshe 

Came  ron 

Fanshawe 

Fort  Smith,  Ark. 

Hea  vener 

Hod gen 
Howe 
LeFlore 
Hon  roe 

Panama 

t 
Poteau 

Shady  Point 
Spi  ro 
Tal ihina 

Whi tesboro 
Wister 
LINCOLN  COUNTY 

Davenport 

He Loud 

Heeker 


1  Lincoln  EL,  1-71 

2  Ponca  City  HS,  I-7I 
2    West  JHS,  1-71 


3  •  Eugene  Field  EL,  1-1 

3  Frances  Willard  EL.  I-I 

3  Hobart  HI  DOLE  SCHOOL.  1-1 

1  Hountain  Park  EL-HS,  1-6 

3  Hountain  View  EL,  1-39 

3  Roosevelt  EL-JHS-HS,  1-7 

1  Snyder  EL-JH.  I-* 

• 

1  Panola  EL-HS,  I-* 

J  Red  Oak  EL-JHS-HS,  1-2  ^ 

3  Buffalo  Valley  EL-HS,  1-3 

1  Wilburton  EL-J«S-HS,  I-I 

1  Arkoma  EL-JHS-HS,  1-91 

1  Bokoshe  EL-JHS-HS,  1-26 

I  Cameron  EL-HS,  1-17 

1    Fanshawe  EL,  D-29 

J  Pocola  EL-JHS-HS,  1-7 

1    Heavener  EL,  1-3 

1    Heavener  JHS-HS,  1-3 

1    Hodgen  EL,  D-U 

1    Howe  EL-HS,  1-67 

1    LeFlore  EL-JHS-HS,  I-I6 

1    Honroe  EL,  0-11 

1    Panama  EL' JHS-HS,  1-20 

1    Central  EL,  1-29 

I    Pansy  Kidd  JHS,  1-29 

1    Poteau  HS,  1-29 

3    Shady  Point  EL,  D-li 

1    Spiro  EL-JHS-HS,  1-2- 

1    Talihina  EL,  1-52  .   , 
I    Talihina  JHS-HS,  1-5? 

1    Whi tesboro  EL-HS,  1-62 

1    Wister  EL-JHS-HS,  l-ii9 

1  Davenport  EL-JHS-HS,  1-3 
3    White  Rock  EL,  D-5 

2  Meeker  EL-JHS-HS,  1-95 


LINCOLN  COUNTY  (cont.) 

Sparks 

Stroud 

Wellston 
LOGAN  COUNTY 

Coyle 

Guthrie 


Langston 
LOVE  COUNTY 
Burneyvll le 
Leon 
Harietta 

Thackervl  lie 
HARSHALL  COUNTY 
Kingston 
HaditI 

HAYES  COUNTY 
Locust  Grove 
Pryor 

Sal  ina. 
HcCLAIN  COUNTY 

Byars 

Wayne       • 
HcCURTAIN  COUNTY 

Battiest 

Broken  Bow 


Eagletown 

Haworth 

Idabel 


1  Sparks  EL,  D-77 

3  Happy  Valley  EL,  I -5'* 

2  Wellston  EL-JHS-HS,  l-«l 

3  Coyle  EL-HS,  \-\k 

3  Banner  EL,  1-1 

3  Cotteral  EL,  1-1 

3  Fogarty  EL,  1-1 

2  Guthrie  HS,  1-1 

2  Guthrie  JHS,  1-1 

1  Langston  EL,  D-6 

3  Turner  EL-HS,  1-5 

1  Leon  EL,  D-8 

3  Greenville  EL,  D-3 

3  Harietta  EL,    I-I6 

1     '    Marietta   MIDOLE-HS,    I-I6 

3  Thackervlllj  EL-HS,    \-k 
I  Kingston   EL-JHS-HS,    1-3 


Madill    EL,    1-2 
Hadill    JHS--IS,    1-2 


Locust   Grov!  EL-JHS-HS,    I-I7 

Spavinaw  EL.  D-21 

Washington   cL.    I-I 

Whi taker  Children's  Home  EL 

Sal ina  EL-JHS-HS.    I-I6 
Wickliffe   EL.    D-35 


Byars   EL,    D-* 

Wayne  EL-JHS-HS,    1-10 


1  Battiest  EL-JHS-HS,    I-7I 

1  Bennett  EL,    \-T* 

t  Broken   Bow  IIS,    l-7'» 

3  Dierks   EL,    l-7'» 

1  Eastside  JHS,    l-7't 

3  Lukfata  EL,   D-9 

I  Eagletown   EL-HS,    1-13 

I  Haworth  EL-JHS-HS,    1-6 

1  Central   EL,    1-5 

3  George  EL,    1-5 

1  Glover  EL,    D-23 

3  Herndon   KINDERGARTEN.    1-5 

3  Holly   Creek  EL.    D-72 

1  IdaSel    JHS-HS.    I-5 


*  Code   1   -  Schools  designated   for  both  National   Defense  and  National   Direct  Student  Loan  cancellation  benefit. 
Code  2   -  Schools  designated   for  National   Defense  Student  Loan  cancellation  benefits  onljr 
Code  3  -  Schools  designated   for  National  Direct  Student  Loan  cancellation  benefit,  jonl^ 
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NOTICES 

OKLANOHA 


List  of  Schools  Determined  to  have  Hlph  Concytratlons  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Uan  and  National  Direct  Student  Loan  Cancelation  Benefits  for  the  1978-79  snd  1979-80  School  Years 

Location Code  *  School  Name Location Code  *  School  Name , 

Mc CURTAIN  CO 

Idabel  (cont'd) 


NOTICES 


OKLAHOMA 


14443 


Smi  thvi I  le 

Voiliant 
Wright  City 
MclNTOSH  COUNTY 
Checotah 

Counci I  Hi  1 1 
^  Eufaul» 


Hanna 
Henryetta 
St  idham 
HURRAY  COUNTY 
Davis 

Dougherty 
Sulphur 

Wynnewood 
HUSKOCEE  COUNTY 
. Boynton 
Braggs 
Fort  Gibson 
Haskell  . 
Muskogee 


Porum 
Taft 

Wainwright 
Warner 
Webbers   Falls 


Southeast   EL,    1-5 
Tom  EL,    D-2* 
Watson   EL,    0-56 

Octavia  EL,  l-l'i 

Smi  thvi  lie  EL-JHS-HS..  \-^k 

Valliant  EL-JHS-HS.  1-11 

Wright  City  EL-JHS-HS,  1-39 


Checotah  EL,    1-19 
Checotah  MIDOLE-HS,    1-19 
Longfellow  EL,    1-19 

Midway  EL.    1-27 
Midwafy  HS.   1-27 

Cooper-McClaIn  EL.    1-1 
Dixie   EL,    1-1 
Homan   JHS-Eufaula  HS.    1-1 
Jefferson   Davis  £L.    I-I 

Hanna  EL-HS.    l-6<i 

Ryal   EL.    D-3 

St idham  EL.   D-16 


Davis   EL.    1-10 
Davis   JHS-NS.    1-10 


Dougherty  EL 


.   ^ 


Carrie ron   EL.    1-1 

Sulphur  MIDDLE   SCHOOL,    1-1 

Washington  EL.    1-1 


Joy   EL.    D-l 


Boynton   EL-HS,     l-U 

Braggs   EL-HS,    I-Ii6 

Fort   Gibson   EL-MI ODLE-HS,    1-3 

Haskell    EL-JHS-HS,    1-2 

Alice  Robertson  JHS,  1-20 
DuBoise  EL,  D-'(2 
FrankI in  EL,  1-20 
Houston  EL,  1-20 
Irving  EL.  1-20 
Muskogee  HS,  1-20 
Sadler  JHS,  1-20 
Whi ttier  EL,  1-20 


NOBLE  COUNTY 

Billings 

Harland 

Horrisoo 

Perry 

Re)i  Rock 
NOWATA  COUNTY 

Alluwe 

Lenapah 

Notnata 

Wann 
OKFUSKEE  COUNTY 

Bearden 

Boley 

C«stle 
^  Hason 
Okemah 

Weleetka 

OKLAHOMA  COUNTY 
Choctaw 
Jones 
Luther 
Midwest  City 

Oklahoma  City 


1  Porum  EL-JHS-HS,    1-88 

I  Moton   EL-Warrior   JHS-Moton   HS,    I-I7 

1  Taft   State   Children's   Home 

1  Taft    State   Home    for   Girls 

1  Wainwright  EL.  D-9 

2  Warner  EL-JHS-HS.  l-7<» 

3  Webbers  Falls  EL-JHS-HS,  1-6 


3  Billings  EL-HS,  1-2 

3  Harland  EL-HS,  1-5 

lA Morrison  EL-JHS-HS,  1-6 

2  Perry  EL-JHS-HS,  1-1 
I  Red  Ro«k  EL-HS,  I-3 

1  Alluwe  EL-JHS-HS.  I-SO 

3  Lenapah  EL-JHS-HS.  1-1 

2  Nowata  MIDDLE-HS.  l-<iO 

3  Wann  EL-HS.  1-12 


1  Bearden  EL.  D-29 

1  Boley  EL-HS.  1-13 

1  Boys  State  EL-HS.  I-13 

1  Castle  EL.  D- 19  • 

3  Mason  EL-HS,  1-2 

1  Oakes  EL,  1-26 

2  Okemah  JHS-HS,  1-26 

1  Graham  EL-HS,  I-32 

1  Weleetka  EL-JHS-HS.  I-31 

2  CKoctaw  EL-JHS.  l-i|        " 

3  Jones  (State  Center)  JHS,  I-9 

1  Luther  EL-JHS-HS.  I-3 

2  Carl  Albert  JHS-HS.  1-52 
2  Epperly  Heights  EL.  1-52 
2  Kerr  JHS,  I-52 

2  Adams    EL,     1-89 

2  Capitol    Hill    HS,    1-89 

1  Capitol    Hill    MIDDLE   SCHOOL,    1-89 

2  Central    EL- Intermediate-JHS,    I-I 

1  Central    Oa«  EL-Crooked  Oak  Middle-HS 

2  Classen  HS,    1-89 

3  Columbus   El,    1-89 

1  Corpus    Christi    EL,    Private 
3  Culbertson   EL,    I-89 

3  Davis   EL,    1-89 

2  Douglas  HS .    1-89 

1  Edgemere   EL.    1-89 

1  Eugene   Field  EL.    1-89 

3  Green   Pastures   EL.    1-89 

2  Greenvale  EL,    i-ki 

2  Harding  Ml JDLE  SCHOOL,  1-89 

3  Hawthorne  EL,  1-89 
3  Heronville  EL,  1-89 

1  Jackson  MIDDLE  SCHOOL,  1-89 

2  John  Glenn  EL,  1-41  • 

3  King  EL.  1-89 
3  Lee  EL.  1-89 

3  Lincoln  EL.  1-89 

3  Mark  Twain  EL.  1-89 

2  Mi  I Iwood  EL-JHS-HS,  I-37 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Faillles 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Code  *  School  Name 


Location 


Code  *  School  Hame 


OKLAHOMA  COUNTY 

Oklahoma  City  (cont'd)  1 
2 
3, 
3 
3 
3 
I 
2 
2 
3 
I 
I 
3 
2 
3 
2 
2 
3 
2 
2 
3 
I 
3 
I 
3 


OKMULGEE  COUNTY 
Beggs 

Dcwar 
Henryetta 

Morris 
Okmulgee 


*  Coda  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Coda  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Coda  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Preston 

Schul ter 
OSAGE  COUNTY 

Hominy 

Pawhuska 

Shidler 
OTTAWA  COUNTY 
Cardin 
Commerce 
Qua paw 
Wyandotte 

PAWNEE  COUNTY 
Pawnee 


2 
2 
3 

3 

1 

3 
I 
1 
1 
2 
3 
1 

1 

1 


Moon   MIDDLE   SCHOOL,    1-89 

Northwest  Classen  HS,    I-89 

Page-Woodson  EL,    1-89 

Parker  EL,    1-89 

Pierce   EL,    1-89 

Riverside  EL,    1-89 

Rockwood  EL.    1-89 

Rogers   MIDDLE   SCHOOL.    1-89 

Roosevelt  MIDDLE   SCHOOL,    t-89 

Ross   EL.    1-89 

Sacred   Heart.   Private 

Shidler  EL,    1-89 

Shields   Heights   EL,    1-89 

Southeast   HS,    1-89 

Star  EL,    1-89 

Star-Spencer  HS,    1-89 

Taft   MIDDLE   SCHOOL,    1-89 

Truman  EL,    1-89 

U.   S.   Grant  HS,    1-89 

Webster  MIDDLE  SCHOOL,    1-89 

Westwood  EL,    1-89 

Wheeler  EL,    I-89 

Willard  EL.    1-89 

Willowbrook  EL,    I -.89 

Wilson  EL.   1-89 


Beggs  EL.    l-<i 
Beggs   JHS-HS.    l-k 

Dewar   EL-JHS-HS.    1-8 

Henryetta  EL.    1-2 
Henryetta  JHS-HS.    1-2 
Wilson   EL-HS.    1-7 

Liberty  EL.    D-9 
Morris   EL-JHS-HS.    1-3 

Banneker  Kindergarten.    1-1 

Eastside  EL.    I-I 

Nuyaka   EL.-    D-10 

Okmulgee  MIDDLE  SCHOOL.    1-1 

Okmulgee  HS,    1-1 

Twin  Hills   EL,    D- 1 1 

Westside  EL,    I-I 

Preston  EL-HS,    1-5 

Schul ter  EL-HS,    1-6 

Hominy   EL-JHS-HS,    I-38 

Lynn   EL,    1-2 
Pawhuska  JHS-HS,    1-2 

Shidler'EL.    1-11 


Picher-Cardin  EL-JHS-HS.    1-15 

Commerce   EL-JHS-HS.    I-I8 

Quapaw  EL-JHS-HS.    l-l'i 

Turkey  Ford  EL.   D- 10 
Wyandotte  EL-JHS-HS.    1-1 

Pawnee  EL,    1-1 


Location 

PAYNE   COUNTY 

Cushing 


Stillwater 

Yale 
PITTSBURG  COUNTY 
Alderson 
Canadian 
Crowder 
Haileyville 
Hartshorne 

Indianola 
Kiowa 
HcAl  ester 


Pi.ttsburg 
Quinton 
Savanna 
PONTOTOC  COUNTY 
Ada 


Allen 

Fi ttstown 
Roff 

Stonewal 1 
POTTAWATOMIE  COUNTY 
As  her 
Earlsboro 

Macomb 
McLoud 


3 
3 
1 
1 

1 
1 

1 

1 

3 
3 
3 
3 
2 
1 
3 
1 
3 

3 
1 
2 


Cushing  MIDDLE  SCHOOL,    1-67 
Cushing  HS.    1-67 
Deep  Rock  EL.    1-67 
Harmony   EL.    1-67 
Harrison  EL,    1-67 
Sunnysidi   EL,    1-67 

Pleasant   View  EL,    D-17 
Stillwater  MIDDLE  SCHOOL,    I-I6 

Vale  EL-JHS-HS,    1-103 


Alderson  EL,  D-I8 
Canadian  EL-HS.  1-2 
Crowder  EL-HS,  1-28 
Haileyville  EL-HS,  1-11 

Hartshorne  JHS-HS,  1-1 
Northward  EL,  1-1 

Indianola  EL-JHS-HS.  1-25 

Kiowa  EL-JHS-HS.  1-1^ 

Edmond  Doyle  EL,  I-8O 

EiAerson  EL,  I-80 

Eugene  Field  EL,  I-8O 

Jefferson  EL,  I-8O 

McAlester  HS,  I-80 

Parker  MIDDLE  SCHOOL.  I-80 

Puterbaugh  MIDDLE  SCHOOL.  I-80 


Tannehill  EL,  D-56 
William  Gay  EL.  I- 


80 


Pittsburg  EL-HS.  1-63 
Quinton  EL-JHS-HS.  I-I7 
Savanna  EL-JHS-HS,  I-30 

Byng  EL.  I-16 
Byng  JHS-HS,  I- 16 
Francis  EL.  I-I6 
Homer  II.  I-  16 
Vanoss  EL-JMS-HS.  1-9 
Washington  IL.  1-19  • 
Willard  EL.  1-19 

Allen  EL-JHS-HS.  1-1 

McLish  EL-HS.  1-22 

Roff  EL-HS.  1-37 

Stonewall  El -JHS-HS,  I-30 


Asher  EL-HS,  1-112 
Earlsboro  El-HS,  1-5 

Macomb  EL-HS,  1-4 
McLoud  EL-JHS-HS,  1-1 


*  Code  I  -  Schools  designated  for  both  Natlotial  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Cada  2  •  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Coda  3  -  Schoola  deaig&acad  for  Rational  Direct  Student  Loan  cancellation  benefits  only 
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Ll»t  of  School*  Determined  to  have  High  Coiicentratloni  of  Student*  from  Lowlncome  Faalllct 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefit*  for  the  1978-79  and  1979-80  School  Year* 
Locat Ion Code  *  School  Name Location Code  *  School  Name 


imrtUiATOMlt  CO  (cont 
Shawnee 

d) 

1 
2 

3 
1 
3 

3 
3 

3 
3 

Tecumseh 

I 

2 

Wanecte 

1 

PUSHMATAHA  COUNTY 

Albion 

1 

Antlers 

1 

1 

Clayton 

1 

Moycrs 

1 

Nashoba 

1 

RdC  tan 

1 

TuskaWoma 

1 

ROGERS  COUNTY 

Catoosa 

2 

Chelsea 

3 

Foyi  I 

3 

SEMINOLE  COUNTY 

Bowl-.-gs 

« 

CroTMell 

1 

Konawa 

3 

Mew  Lima 

1 

Sasakwa 

1 

Seminole 

3 

Wewoka 

SEQUOYAH    COUNTY 
Cans 
Core 


Acme  EL,    1-93 

Central    JHS,    1-93 

Faith   ;  EL.    1-93 

FrankI in    EL,    1-93 

Horace   Mann   EL.    1-93 

Jefferson   EL,    1-93 

Lee  EL.    1-93 

North    Rock   Creek   EL.    0-10 

Pleasant    Grove   EL,    D-29 

Washington   EL.    1-93 

Girls'    Town,    1-92 
Tecumseh    JHS-HS,    1-92 

Wanette   EL-HS,    l-IIS 


Albion  EL,  0-2 

Brantley  EL,  I-I3 

Oboch  JHS-Antlers  HS ,  i-13 

Clayton  EL- JHS-HS,  I- 10 

Moyers  EL,  D-22 

Nashoba  EL.  0-15 

Rattan  EL- JHS-HS.  I-I 

Tuskahoma  EL.  D-l* 

Catoosa  EL,  1-2 
Mcintosh  EL,  1-3 
Foyil  EL-HS,  I-? 

Bowlegs  EL-JHS-HS,  1-3 

Butner  EL-JHS-HS,  1-15 

Konawa  EL,  I-I) 
Vamoosa  EL,  D-8 

New  Lima  EL-HS,  1-6 

Sasakwa  EL-JHS-HS,  l-tO 


Lincoln    Kindergarten, 
Pleasant   Grove   EL-HS, 
Strother  EL-HS,    l-lJt 
Varnum  EL-HS,    I-7 
Wilson   EL,    l-t 

Justice   EL,    0-5* 
Nobletown    EL,    0-19 
Wewoka   EL,    1-2 
Wewoka   JHS-HS,    1-2 


Cans    EL-JHS-HS.     l-li 

Carlile  EL.    1-6 

Gore  EL.    1-6 

Gore   HS.    1-6 

Gum  Springs    EL.    0-69' 


SEliUOYAH  CO   (cont'd) 
Marble  City 

Moffett 

Huldrow 


Roland 
Sal  I i  saw 


Vian 
STEPHENS   COUNTY 
Comanche 

Duncan 

Marlow 

TEXAS    COUNTY 

Guymon 
TILLMAN  COUNTY 

Davidson 

Frederick 


Grandf ield 
Tipton 
TULSA  COUNTY     . 
Sand   Springs 
Tul  sa 


1 


Marble  City  EL,    D-35 

Moffett   EL,    D-68 

Belfonte   EL,    D-50 
Liberty   EL,    0-1 
Muldrow  EL-JHS-HS,    1-3 

Roland   EL-JHS-HS,    1-5 

Brushy   EL,    D-36 

Central    High   EL-HS,    I-? 

Eastside   EL-MIDOLE    SCHOOL,    I-I 

Liberty   EL,    I-I 

Tommie  Spear  JHS-Sallisaw  HS ,  I-I 

Vian  EL-JHS-HS,  1-2 


Comanche   EL,    1-2 
Liberty  EL,    1-2 
Meridian    ^L,    1-2 

Duncan   JHS,    I-I 
I  rving  EL,      -  I 
Lee   EL,    I-I 

Marlow   EL,      -3 
Marlow  MIDDIE-HS,    I-3 


Salyer  EL,  1-8 


Davidson  EL-HS,  I-9 

Central  Grade  Center,  I-158 

Emerson  1st  Grade  Center,  I-I58 

Frederick  JHS,  1-158 

Prather  Brown  Center,  I-I58 

Weaver  EL,  0-13 

Whittier  2nd  Grade  Center,  I-I58 

Grandfield  LL-JHS-HS',  l-2'i9 

Tipton  EL-JHS-HS,  1-8 


Lake  EL,  i-i 

Addans  EL,  1-1 
Alcott  EL,  1-1 
Anderson  JH! ,  1-1 
Bryant  EL,  1-1 
Bunche  EL,  I-I 
Burroughs  EL,  I-I 
Cel ia  CI intcn  EL,  I-I 
Central  HS,  I-I 
Cherokee  EL,  I- 
'Chouteau  EL,  I- 
Cleveland  JhS,  I-I 
Clinton  JHS,  1-1 
Douglass  EL,  I- 
Ounbar  EL,  I-I 
Edison  JHS-HS,  I-I 
Emerson  EL,  I-I 
Eugene  Field  EL,  1-1 
Frost  EL,  1-1 
Gi  Urease  JHS,  I-I 
Greeley  EL,  1-1 


Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefit* 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


List  of  Schools  Determined  to  have  High  Concentration*  of  Students 
For  national  Defense  Student  loan  and  National  Direct  Student  Loan  Cancellation  Benefit 


from  Low-Income  Fasllles 
*  for  the  1978-79  and  1979-80  School  Year* 


Location 


Code  *  School  Name 


Location 


Code  *  School  Name 


TULSA  COUNTY 
Tulsa  (contr'd) 


Hamilton  JHS.  1-1 

Hawthorne  Et-,  1-1 

Holy  Family  School,  Private 

Houston  EL,  1-1 

limaculate  Conception,  Private 

Jackson  EL,  1-1 

Lincoln  EL,  1-1 

Lindsey  EL.  1-1 

Lowell  EL.  I-I 

HcLaIn  HS,  I-I 

Madison  JHS,  1-1 

Mark  Twain  EL,  1-1 

Monroe  JHS.  1-1 

Penn  EL,  1-1 

Pershing  EL,  1-1 

Post  EL,  1-1 

Remington  EL,  1-1 

Riley  EL,  1-1 

Rogers  HS,  1-1 

Roosevelt  JHS,  1-1 

Ross  EL,  1-1 

Sequoyah  EL,  I-I 

Springdale  EL,  1-1 

Washington  HS,  I-I 

Whitman  EL,  1-1 

Whittier  EL,  I-I 

Woods  EL,  1-1 


*GONER  COUNTY 

Coweta 

2 

Porter 

1 

Tul lahassee 

1 

Wagoner 

1 

1 
1 

Bartlesville 

2 
3 
3 

1 
3 

WASHITA  COUNTY 

Burns  Flat 

3 

1 

• 

Canute 

3 

Corn 

3 

Dill  City 

3 

Sentinel 

3 

Coweta  EL-MI DDLE-HS,  I-I7 

Porter  EL-JHS-HS,  I -3 

C.  G.  Woodson  EL-HS,  I-6S 

Maple  Park  EL,  1-19 
Wagoner  MIDDLE  SCHOOL,  1-19 
Wagoner  HS,  I -19 


Central  JHS,  I-30 
Jane  Phillips  EL.  I-30 
Jefferson  EL.  I-30 
Lincoln  EL,  I-30 
Washington  EL.  I -30 


Burns  Flat  JHS-HS,  1-7 
Will  Rogers  EL,  1-7 

Canute  EL-JHS-HS,  I -II 

Washita  He i gits  EL-HS,    I -9 

Dili   City  EL-JHS-HS,    I-3 

Sentinel    EL-JHS-HS,    I-I 


ORBCOM 


List  of 
For  National  Defense  Student 


School*  Determined  to  have  High  Concentration*  of  Student*   from  Low-Incooie  Faml''le* 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefit*   for  the   1978-79  and   1979-80  School  Year* 


Location 

Code  * 

School  Name 

Location 

Code  * 

School  Name 

BAKER 

COLUMBIA  (cont 

•d) 

Baker  5J 

Churchill  EL 
Keating  EL 
Sumpter  EL 

St.  Helens 
Private 
COOS 

502 

Condon  EL 

Columbia  Head: tart  Center  (St.  Helens 

Burnt  River  30J 

Burnt  River  EL 
Burnt  River  HS 

Coqullle  8 

Fairview  EL 
Lincoln  EL 

Pine  Eagle  61 
BENTON 

Richland  EL 

. 

Coos  Bay  9 

Blossom  Gulch  EL 
Bunker  Hill  EL 

Monroe  25J 

Monroe  EL 

Charleston  EL 

Corvallis  509J 

Franklin  EL 

Englewood  EL 

Garfield  EL 

Greenacres  EL 

Lincoln  EL 

Madison  EL 

Mountain  View  EL 

Sunset  JHS 

CLACKAMAS 

Narshfield  HS 

North  Clackamas 

12    1 

Ardenwaid  EL 
Battin  EL 
Harmony  EL 

Hyrtle  Poir 
Bandon  54 

t  41 

Bridge  EL 
Ocean  Crest  EL 
Harbor  Lights  Hiddle 

Nolalla  35 

Molalla  EL 

Private 

SW  Oreg.  Community  Action  Committee 

Oregon  City  62 

Eastham  EL 

CURRY 

Estacada  108 

Eagle  Creek  EL 

Port  Orford 

-Langlols 

Langlols  EL 

Canby  UHl 

Canby  Union  HS 

2J 

Port  Orford  EL 

Nolalla  UH4 

Nolalla  Mid  HS 

Brookings-Harbor  17 

Kalmlopsis  Primary 

Private 

Christie  HS 

DESCHUTES 

- 

West  Linn  Headstart 

Center 

Bend  1 

La  Pine  EL 

Tister  Lake  Job  Corps  Center 

La  Pine  JH 

CLATSOP 

Thompson  EL 

Astoria  1 

Astor  EL 
Gray  EL 

. 

Redmond  2J 

Alfalfa  EL 
Cloverdale  EL 

Seaside  10 

Seaside  Heights  EL 

Edwin  Brown  EL 

Private 

TQngue  Point  Job  Corps  Center 

Jessie  Hill  EL 

COLUMBIA 

John  Tuck  EL 

Vernon i a  47 J 

Lincoln  EL 
Washington  EL 

M.  A.  Lynch  EL 

*  Code  1 

-  School* 

deslKnated  for  both 

National  Defense  and  National  Direct 

Student 

Loan  cancellation  befefits 

Coda  2 

-  School* 

designated  for  National 

Defense 

Student  Loan  cancellation  benefit 

■  onl^  ' 

Cod*  3 

-  School* 

designated  for  National 

Direct 

Student  Loan  cancellation 

benefiti 

onl^ 
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NOTICES 


OKUMH 


NOTICES 


ORtCCN 


14447 


List  o 

For  National    defense  Studcn 


Location 


Code 


Ked.Tiond    21    (cont'd) 


OCJGLAS 
Oakland  1 

Roseburg  4 
Days  Creek   15 

South  Lfcrpqji   19 


Yoncalld   32 
Winston-Diilard  116 
Sutherlin   HO 
Private 

GRANT 

John  Day  3 
Monument  li 

Oayville  I6J 
HARNEY 

Crane  4 

Pine  Creek  5 

Suntex  10 

Drewsey  13 

Frenchglen  16 

Crane  UHIJ 
HOOD  RIVER 

Hood  River  1 

Private 
JACKSON 

Central  Point  6 


Eagle  Point  9 


Rogue  River  35 
Prospect  59 
Butte  Falls  91 
Pinehurst  94 

Med ford  549 


Pnvjte 
JEFFERSON 
Culver  4 
Madras  509J 


JOSEPHINE 

Grants  Pass  7 


Schools  Determined  to  have  HlRh  Concentrations  of  Students  from 
Loan  and  National  Direct  Studpnt  Loan  Cancellation  »enettt«  for 
School  Name    Location 


Low- Income  Fanllles 

the   1978-79  an<   H79-BO  School  Tears 


Code  *     School   Haaie 


Terrebonne  EL 
Tumalo  EL 
Redmond  JHS 
RediAttd  HS 

Lincoln^EL 

Oak  Ian/ EL 

Rivertide  EL 

Day/  Creek  EL 

Tiller  EL 

Canyonville  EL 

Myrtle  Creek  EL 

Tri  City  EL 

Scotts  Valley  EL 

Civil  Bend  EL 

East  Sutherlin  Primary 

Wolf  Creek  Job  Corps  Center 

Douglas  Headstart  Center  (Roseburg 

Seneca  EL 
Monument  EL 
Monument  HS^ 
Dayville  EL 


Crane  EL 
Pine  Creek  EL 
Suntex  EL 
Drewsey  EL 
Frenchglen  EL 
Crane  Union  HS 

May  Street  EL 
Pine  Grove  EL 
Hood  River  Headstart  Center  (Parkdale) 


Sans  Valley  Primary  i 

Scenic  JHS         I 

Crater  HS 

Elk  Trail  EL 

Glenn  D.  Hale  EL 

Little  Butte  Intermediate  EL 

Shady  Cove  EL 

White  City  Primary 

White  City  Intermediate  EL 

Evans  Valley  EL 

Prospect  EL 

Butte  Falls  EL 

Pinehurst  EL 

Howard  EL 

Jackson  EL 

Ruch  EL 

Washington  EL 

West  Side  EL 

Hedrick  JHS 

McLoughlin  JHS 

Medford  Mid  HS 

Jefferson  EL 

Jackson  Headstart  Center  (Medford) 


Josephine  County  Unit 


Private 
KLAMATH 

Klamath  Falls  I 


Klamath  County  Unit 


Private 
LAKE 

Adel  21 
LANE 

Eugene  4J 


Springfield  19 


Fern  Ridge  23J 

South  Lane  45J 


Bethel  S? 


Crow-Applegate  66 
Junction  City  69 

Oak ridge  76 
Private 

LINCOLN 

Lincoln  County  Unit 


Culver  EL 
Metolius  EL 
Simnasho  EL 
Warm  Springs 
Madras  JHS 
Madras  SHS 


EL 


Allen  Dale  EL 
Highland  EL 
Lincoln  EL  — — 
Redwood  EL 
Riverside  EL 
North  Middle  School 
South  Middle  School 
Grants  Pass  HS 


Private 
LINN 

Albany  S 


Lebanon  16 
Harrisburg  42J 
Sweet  Home  55 


*  Code  I  -  Schools 
Code  2  •  Schools 
Code  ]  -  Schools 


designated  for  both  National  Dc  fense  and  Naclonal  Direct  Student 
designated  for  National  Defense  Student  Loan  cancellation  bencfi 
designated  for  National  Direct  Student  Loan  cancellation  benefit 


Evergreen  EL 

Lorna  Byrne  Middle  School 

Selma  EL 

Williams  EL 

Wolf  Creek  EL 

Illinoi?  Valley  HS 

Josephine  County  Alternative  Center  8-11 

Fairview  EL 
Lucille  O'Neill  EL 
Mills  EL 
Altamont  EL 
Chiloquin  El 
Gilchrist  EL 
Merrill  EL 
Chiloquin  HS 
Kid  Center  (Headstart) 

Adel  EL 

Condon-Magnet  Arts  EL       <• 

Ida  Patterson  EL 

Laurel  Hill   EL 

Lincoln  EL 

Westmoreland  EL 

Whiteaker  EL 

Willakenzie  EL 

Opportunity  ;enter  8-10 

Roosevelt  JHS 

Brattain  EL 

Camp  Creek  EL 

Centennial  EL 

Douglas  Gardens  EL 

Goshen  EL 

Maple  EL 

Moffitt  EL 

Mt.  Vernon  EL 

Elizabeth  Page  EL 

Hamlin  JHS 

Springfield  JHS 

Thurston  JHS 

Veneta  EL 

Bohemia  EL 

Culp  Creek -Dorena  EL 

Harrison  EL 

Lincoln  JHS 

Cottage  Grove  HS 

Clear  Lake  EL 

Fairfield  EL 

Malabon  EL 

Lorane  EL 

Oaklea  Middle  School 

Laurel-Territorial  EL 

Westridge  Middle 

Lane  Headstart  Center  (Eugene) 

Villa  Gerard  7-12 

Burgess  EL 

Oelake  EL 

Eddyville  EL 

Rose  Lodge  EL 

Taft  EL 

Yachats  EL 

Yaquina  View  EL 

Eddyville  HS 

Taft  JHS 

Angel  1  Job  Corps  Center 

Central  EL 

Sunrise  EL       ^ 

Waverly  Zl 

Cascades  tL 

Harrisbur)  EL  | 

Crawfordsville  EL 

Foster  EL 


Loan  cancellation  benefits 
s  only 
only 


List 

nf 

Schools  Determined 

to  have  Hieh  Concentrations  of  Students  from  Low-Income  Families 

For  National  Defense 

Student 

Loan  and  National 

Mrect  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
lj>riirlon            Code  *  School  Name 

Location 
LINN 

Code 

School  Name 

MULTNOMAH 

Sueet  Home  55(cont'd) 

Hawthorne  EL 

Portland  IJ  (cont'd)   1   Bolse  EL 

Liberty  EL 

1   Brooklyn  EL 

Oak  Heights  EL 

1   Buckman  EL 

Sweet  Home  JHS 

1   Chapman  EL 

Sweet  Home  HS 

1   Chief  Joseph  EL             . 

Central  Linn  552 

Shedd  EL 

1   Clarendon  EL 

Albany  UH8J 

Memorial  JHS 

1   Clark  EL 

Private 

Linn  Headstart  Center  (Sweet  Home)                     1   Creston  EL 

MALHEUR 

1   Eliot  EL 

Ontario  8 

Lindbergh  EL 
May  Roberts  EL 

1   Faubion  Primary 
1   Foster  EL 

Nyssa  26 

Nyssa  EL 
Nyssa  JKSl 

1   George  EL 
1   Glenhaven  EL 

Annex  29 

Annex  ElM 

1   Grout  EL 

Willowcreek  42 

Will  owe reik  EL 

1   Hosford  Middle 

Adrian  61 

Adrian  EL' 

1   Humboldt  EL 

Harper  66 

Harper  EL 

1   Irvington  EL 

Private 

Malheur  CourUy  Child  Development           •            1   James  John  ti. 

MARION 

Cenier                     1   Kellogg  Middle 

Silverton  4 

Robert  Frost  EL 

1   Kelly  EL 

Pioneer  13 

Pioneer  EL 

1   Kenton  EL 

Jefferson  14J 

Jefferson  HS 

1   King  EL 

North  Marion  15 

North  Marion  EL 

1   Lane  EL 

Marlon  20 

Marlon  EL 

1   Lent  EL 

Salem  24 J 

Auburn  EL 
Bush  EL 

1   Llewellyn  EL 
1   Marysville  EL 

*< 

Grant  EL 
Highland  EL 
Hoover  EL 
Keizer  EL 
Lake  Labish  EL 
Richmond  EL 
Salem  Heights  EL 
Scott  EL 
Swegle  EL 
Washington  EL 
West  Salem  EL 
Parrish  JHS 
Waldo  JHS 

1   Meek  EL 

1   Mt.  Tabor  EL 

1   Normandale  EL 

1   Ockley  Green  EL 

1   Peninsula  EL 

1   Portsraouth  Middle  School 

1   Rice  EL 

1   Richmond  EL 

1   Rigler  EL 

-^                                                                     '2      Rose  City  Park  EL 

1   Sabin  EL 

1   Sacajawea  EL 

1   Sellwood  Middle  School 

Whiteaker  JHS 

,  1   Sitton  EL 

McNary  HS 

1   Sunnyside  EL 

North  Salem  HS 

1   Terwilliger  EL 

Brooks  31 

Brooks  EL 

.1   Vernon  EL 

St.  Paul  45 

St.  Paul  EL 

1   Vestal  EL 

West  Stayton  61 

West  Stayton  EL 

1   Whitaker-Columbia  Middle  Schoof 

Gervais  76 

Gervais  EL 

1   Whitman  EL 

Stayton  77J 

Mehama  EL 

1   Wilcox  EL 

Turner  79 

Turner  EL 

1   Mary  Rieke  EL 

Parkers vi lie  82 

Parkersville  EL 

1   Woodlawn  EL 

Mt.  Angel  91 

Mt.  Angel  EL 
Mt,  Angel  EL  (St 

1   Woodmere  EL 
Mary's)                           1   Woodstock  EL 
/                                1   Youngson  EL 

Woodburn  103 

Nellie  Muir  Bt 

Washington  EL 

1   Adams  HS 

Woodburn  Middle  School                              1   Benson  Polytechnic  HS 

Woodburn  JHS 

2   Cleveland  HS 

Woodburn  HS 

1   Continuing  Education  For  Girls 

North  Santlam  126 

North  Santiam  EL 

2   Franklin  HS 

Cascade  UH5 

Cascade  JHS 

1   Grant  HS 

Private 

Marion  Headstart 

Center  (Salem)                       1   Jefferson  HS 

^ 

Montessori  Children's  House  of  Salem  K-1                  2   Madison  HS 
Chemawa  Indian  School,  Salem                        1   Marshall  HS 

Oregon  State  Peni 

tentiary,  Salem                      1   Roosevelt  HS 

Oregon  State  Correctional  Inst                        1   Vocational  Vi  lage  HS 

Oreg.  Women's  Correctional  Inst                       1   Washington-Moriroe  HS 

HI  11  crest  School 

Salem  (Farrell  HS)                    2   Wilson  HS 

MacLaren  School , 

Woodburn  (Lord  HS)                    1   Long  Juvenile  Home 

Oreg.  Rural  Opportunities  Child  Care                   1   Metro  Learning  Center  (Couch)  . 

MULTNOMAH 

Parkrose  3         1   Parkrose  Knott  EL 

Portland  IJ 

Abernethy  EL 
Applegate  EL 
Arleta  EL 
Ball  Primary 
Beach  EL 

1   Prescott  EL          ^ 
1   Parkrose  Russell  EL 
3   Sacramento  EL 
1   Sumner  EL 
Gresham,  4          1   East  Gresham  EL 

Binnsmead  Middle 

School                             2   Highland  El- 

*  CoA*  I  - 

School 

■ 

[leaiKnated  for  both 

National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Code  2  - 

School 

s 

leslgnated  for  Natl 

onal  Defense  Student  Loan  cancellation  benefits  only 

Code  3  - 

School 

Is 

designated  for  National  Direct  Student  Loan  cancellation  benefits  only 

c 
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Nonas 


For  Matlomt  Defense 


list  of  Schools  Determined  to  hove  High  Conc^ 
Student  Loan  and  National  Direct  Student  Loan 


Location 


Code  *  School  Name, 


rXLTNL'M^H 

Cresham  Mconl'd) 


Reynolds  7 


David  Douglas  40 


Private 


POLK 

Dailds  2 


Central    13J 


Falls  City  57 
Private 
TILLAMOOK 

Tilla.ook  9 

Pri  vate 
UWTILLA 

Unatilla  6 
Herri s ton  8 
Umapine  13 

Pendleton  16 

Athena  Weston  29 

Milton  Freewater 


Private 
UrilOfi 

La  Grande  1 


Elgin  23 

Private 
WALLOWA 

Joseph  6 
WASCO 

Tygh  Valley  40 


31 


Dexter  McCarty  Middle 

North  Gresham  EL 

Powell  Valley  EL 

Alder  EL 

Davis  EL 

Glenfair  EL 

Earl  Boyles  EL 

Gilbert  Heights  EL 

Gilbert  Middle  School 

Lincoln  Park  EL 

Mill  Park  EL 

Ventura  Park  EL 

West  Powell  hurst  EL 

Belmont  Preschool,  Kg.  S  Primary 

Holy  Redeemer  School  1-8 

Inmaculate  Heart  K-8 

Open  Conmunity  School  K-6 

Pacific  New  School  K-2 

Open  Meadow  Learning  Center  HS 

St.  Andrews  School  1-3 

St.  Francis  of  Assisi  1-8 

Prescott  Headstart  Center  (Portland) 

Failing  Headstart  Center  (Portland) 

Early  Childhood  Education  Headstart 

Parent  Child  Services  Headstart  Cen 

Wynne  Watts  (Albertina  Kerr),  Ptld 

Boys  t  Girls  Aid  Society,  Ptld 

Parry  Center,  Ptld 

Picture  School,  Ptld 

Villa  St.  Rose,  Ptld 

Waverly  Children's  Horie,  Ptld 

White  Shield  Home,  Ptld 

Portland  Job  Corps  Center 

Janis  (Clinton  St.  School),  Ptld 

Lyle  EL 

Oakdale  Heights  EL 

Pedee  EL  , 

Rickreall  EL  | 

Whitworth  EL 

Academy  JHS 

Campus  EL 

Central  Preschool        *  , 

Henry  Hill  EL 

Independence  EL 

Falls  City  EL 

Faith  Lutheran  School  K 


ntratlons  of  Student*  from  Uji»-Inco»e  raallles 

Cancellation  Benefits  for  th«  1978-79  M»d  1979-80  School  Te*r« 
Location Code  *  School  Wane . 

WASCO  (continued) 

Antelope  60J 
WASHINGTON 

Hillsboro  7 

Banks  13 


Beaverton  48J 
Hillsboro  UH3J 
Pri  vate 

WHEELER 

Mitchell  55 
YAMiILL 

Amity  4 J 

Dayton  8 

Wil lamina  30J 
McMinnville  40 


Private 


Liberty  EL 

Wilson  EL 

Dean  Point  School 


K-12 


McNary  Heights  EL 

Hermiston  HS 

Umapine  EL 

Umapine  HS 

Hawthorne  EL 

Washington  EL 

Weston  EL 

Athena -Weston  JHS  ■ 

Central  EL 

Freewater  EL 

Grove  Elementary 

Pendleton  Headstart  Center 

Island  City  EL 

Riveria  EL 

Willow  EL 

Stella  Mayfield  EL 

La  Grande  Headstart  Center 

Imnaha  EL 

Tyqh  Valley  EL 


1   Antelope  EL 


EL 


Boscow-Barnes 

David  Hill  EL 

Banks  EL 

Buxton  EL 

Manning  EL 

Merle  Davies  EL 

J.  W.  Poynter  JHS 

St.  Mary's  Home  for  Boys,  Beaverton 

Hillsboro  Headstart  Center 

Mitchell  EL 

Ballston  EL 
Dayton  EL 
Dayton  HS 
W11 lamina  EL 
Columbus  EL 
Cook  EL 

McMinnville  JHS 
Delphian  School  K-12 


NOTICES 


I-  JNJYLV^M.. 
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*   Code  1  •  Schools  designaced  for  both  Satioaal  Defense  arJ  National  Dlruct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student:  Loan  cancellation  benefits  only 
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List 

of 

School*  Determined  to  have  High 

Con 

^entratlon*  of  Student*  fr 

oa  Low-Incone  Famille* 

For  National  Defense 

Student 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  f 

or  the  1978-79  and  1979-80  School  Year* 

Location 

Code  * 

School  Name 

Location            Code  *  School  Name 

ADAMS  COUNTIf 

I'lt'-sburEh  (cont'd) 

I     Carrick  HS 

Conewago  Valley 

New  Oxford  EL 
New  Oxford  SHS 

1     Chartiers  El, 
1     Chatham  EL    .., 

Gettysburg  Area 

Eisenhower  EL 
Gettysburg  JHS 
Gettysburg  SHS 

1     Clayton  EL 

1     Columbus  MID  SCH 

1     Concord  EL 

1     Crescent  EL 

ALLEGHENY  COJJNTY 

1     Dilworth  EL 

CarlyntOD 

2 

Carlynton  HS 
Carlynton  MID  SCH 
Court  EL 

I     East  Hills  EL 

1     Educational  Medical  7-12 

1     Pairywood  EL 

Chartiers  Valley 

Chartiers  Valley  SHS 
John  Dewey  EL 

. 

1     Friendship  i:L 
I     Fort  Pitt  EL 

ClalrtoD  City 

Clairton  HS 
Clairton  MID  SCH 
Fifth  Street  EL 
Miller  Avenue  EL 
Shaw  Avenue  EL 

. 

1     Frick  EL 

1     Fulton  EL 

1     Gladstone  MID  SCH 

I     Grandvlew  El 

1     Greenfield  CL        ' 

Deer  Lake* 

• 

Curtisville  EL 

Deer  Lakes  SHS 

East  Union  EL 

John  F  Kennedy  Meiaorial  EL 

1     Greenway  MIT  SCH 
1     Herron  Hill  MID  SCH 
1     Holmes  EL 
1     Homewood  EL 

Duquesne  City 

Duquesne  MID  SCH 
Duquesne  SHS 
John  F  Kennedy  EL 

L     Horace  Mann  EL 

1     KnoxvlUe  EI, 

1     Knoxville  MID  SCH 

East  Allegheny 

East  Allegheny  HS 
East  Allegheny  MID  SCH 

1     I.angley  HS 

Elizabeth  Forward 

Elizabeth  Forward  JHS 

1     Latimer  MID  SCH 

Fox  Chapel  Area 

Blawnox  EL 
Sharp sburg  EL 

1     Lee  EL 

1     Lemington  EI 

Gateway 

Pitcairn  #3  EL 

I     Letsche  Alternative  9-12 

General  Braddock  Area 

Benjamin  Fairless  EL 

I     Liberty  EL 

General  Braddock  EL 

1     Lincoln  EL 

General  Braddock  JRS 

1     Linden  EL 

Hartman  EL 

« 

1     Madison  EL 

Rankin  EL 

1     Manchester  EL 

Scott  HS 

1     Martin  Luther  King  EL 

Highlands 

First  Ward  EL 
Highlands  INTERNED 
Highlands  JHS 
Highlands  SHS 
Rlvervlew  EL 
Second  Ward  EL 
Wood  Street  EL 

1     McCleary  EL 

1     McKelvy  EL 

1     McNaugher  MID  SCH 

1     Mifflin  EL 

I     Miller  EL 

L     Momingside  EL 

I      Morrow  EL 

McKeeapOrt  Area 

Centennial  EL 
Eleventh  Ward  EL 
Fawcett  EL 
Fifth  Avenue  EL 
George  Washington  EL 
Grandvlew  EL 
McClure  JHS 

I     Morse  EL 

I     Mount  Oliver  EL 

Murray  EL 
I     Northview  EL 
I     Oliver  HS 

Overbrook  EL 
L     Park  Place  EL 

J- 

McKeesport  Area  SHS 

L     Peabody  HS 

1 

McKeesport  JHS 
Versailles  Avenue  EL 

L     Perry  HS 
L     Phillips  EL 
L     Prospect  EL 

Versailles -Walnut  EL 

West  Side  EL 

^  -        ' 

L     Prospect  MID  SCH 

North  Hills 

North  Hills  HS 

^          ' 

L     Regent  Square  EL 

Penn  Hills 

Linton  Intermediate  HS 
Penn  Hills  SHS 

J             1 

L     Relzenstein  MID  SCH 
Rogers  EL 

Pittsburgh 

AUderdlce  HS 
Allegheny  HS 
Arlington  EL 
Arsenal  EL 
Arsenal  MID  SCH 
Banksvllle  EL 
Baxter  MID  SCH 

I  1 

Roosevelt  EL 
L     Schaeffer  EL 
Schenley  HS 
Schiller  EL 
Sheraden  EL 
South  HS 
South  Hills  HS 

Beechwood  EL 
Bo.lmar  EL 
Beltzhoover  EL 
Boggs  Avenue  EL 
Bon  Air  EL 
Brashear  HS 
Brookline  EL 
Burgwln  EL 
Carmalt  EL 

] 

Spring  Garden  EL 

Spring  Hill  EL 

Stevens  EL 

Vann  EL 

Weil  EL 

West  Liberty  EL       ' 

Westlnghouse  HS 

Westwood  EL 

Whittier  EL 

*  Code  1  -  School 

B  de 

signated  for  both  National  Defense 

and  National  Direct  Student 

:  Loan  cancellation  benefit* 

Code  2  •  School 

s  de 

signated  for  National  Defense  Student  Loan  cancellation  benefj 
signated  for  National  Direct  Student  Loan  cancellation  benefit 

Lts  only  , 

Code  3  -  School 

B  de 

.s  only 
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List 

of  Schools  Determined  to  have  High  Concentrations  of  Students  fron 

Low-Income  Families 

For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for 

the  1978-79  anc  1979-80  School  Years 

Location             Code 

■*  School  Name 

Location            Code  ♦  School  Name 

iUabur^h  (cort'd}    1 

Uoolslalr  EL 

State  Correctional  Institutions 

Shaier  Area           i 

Friday  Street  EL 
Glenshaw  EL 

3 

Pittsburgh  State  Correctional 
Institution 

Sample  EL 
Shaier  Area  JHS 

ARMSTRONG  COUNTY 

•             j^ 

Shaier  Area  SHS 

Apollo  Ridge         1 

Apollo  EL 

Steel  Valley          1 

Calhoun  EL 

North  Apollo  EL 

Homestead  MID  SCH 

Armstrong  ,           1 

Central  EL 

Steel  Valley  INTERMED 
Thomas  E  Barrett  EL 

J 

East  Brady  HS 
Ford  City  HS 

Sto-Rox              1 

Fcnton  EL 

Kittannlng  JHS 

Hamilton  EL 

Lenape  EL 

Foster  EL 

Sugarcreek  EL 

Sto-Rox  JHS 

Templeton  EL 

Sto-Rox  SHS 

Troy  Hill  EL 

Turtle  Creek  Area  •     1 

Wilson  EL 
Bessemer  EL 

Nonpublic  Schools     1 

St  James  EL 

Electric  Plan  EL 

BEAVER  COUNTY 

Penn  Avenue  EL 
Turtle  Creek  MID  SCH 

Allquippa  Borough     1 

Allquippa  ShS 

Turtle  Creek  HS 

Allquippa  MID  SCH 

West  Mifflin  Area      1 

HomevlUe  JHS 

New  Sheffield  EL 

West  Mifflin  North  HS 

Ambridge  Area        1 

Anthony  Wayi.e  EL 

Whi taker  EL 

••                      1 

Park  Road  EI. 

Wllklnsburg  Borough    1 

Allison  EL 

Big  Beaver  Falls  Area  1 

Beaver  Falli  MID  SCH 

Horner  MID  SCH 

Beaver  Falli  HS 

Johnston  EL 

Central  EL 

Kelly  EL 

1 

New  Galilee  EL 

Wllklnsburg  HS 

South  EL 
Thirty-Eighth  EL 

Nonpublic  Schools      1 

All  Saints  EL 

Thirty -Sevei  th  EL 

Annunciation  EL 

Midland  Borough       1 

Neel  EL 

Carnegie  Mellon  Child  Care  Center 

New  Brighton  Area     2 

New  Brlghtoi  Area  EL 

Help  of  Christians  EL 

Rochester  Area       2 

Rochester  Etucation  Cooiplex  K-12 

Hillel  Academy  of  Pittsburgh  K-12 

. 

Hilltop  Catholic  HS 

Nonpublic  Schools     1 

St  Titus  EL 

Holy  Ghost  Academy  9-12 
Holy  Rosary  EL 

BEDFORD  COUNTIf 

Innaculatc  Conception  EL 

Bedford  Area         1 

Bedford  HS 

Imnaculate  Heart  of  Mary  EL 

Bedford  I  NT!  R;  ED 

Lawrencevllle  Catholic  Merged  1-12 

* 

Bedford  Prir.ary  EL 

McKeesport  Catholic  EL 

Colerain  EL 

Most  Holy  Name  EL 

I 

Ctsnberland  \  alley  EL 

North  Catholic  HS 

Barrison-Mai  ns  Choice  EL 

Penn  Circle  Consminlty  HS 

Hyndman  Prliijry  EL 

Pittsburgh  Learning  Lab  9-12 

Hyndman  Lon<  onderry  EL 

South  Side  Catholic  1-12 

Snake  Sprlnj  EL 

I                                                    ^ 

St  Agnes  (Robinson  St.)  EL 

Chestnut  Ridge        2 

Chestnut  Rltge  HS 

St  Anseln  EL 

New  Paris  Ci nter  EL 

St  Anthony  EL 

Everett  Area         1 

Chaneysvllh  -Cove  EL 

St  Benedict  the  Moor  EL 

_                       2 

Everett  Arc(  HS 

St  Brendan  EL 

Mann -Monroe  EL 

St  Canice  EL 

Tussey  Mountain       1 

•  Defiance  EL 

St  Catherine  Sienna  EL 

Robertsdale  EL 

St  Francis  DeSales  EL 

Sax  ton  (TMH!  )  EL 

St  Francis  Xavler  EL 

Saxton-Llbei  ty  EL 

St  George  EL 

Stonerstown  EL 

St  James  (South  Main  St.)  EL 

Tussey  Mountain  JSHS 

St  Joseph  (Pearl  St.)  EL 

„ 

St  Joseph  (George  St.)  EL 

BERKS  COUNTY 

St  Joseph  (Fulton  St.)  EL 

Conrad  Weiscr  Area    2 

Conrad  Wclser  HS 

St  Kieran  EL 

Reading              1 

Amanda  E.  Stout  EL 

St  Lawrence  O'Toole  EL 

Charles  S.  loos  EL 

St  Leo  EL 

Clenside  EL 

St  Martin  EL 

Lauers  Park  EL 

St  Michael  MID  SCH 

Millmont  Cei  ter 

St  Peter  EL 

Northeast  Ji  S 

St  Regis  EL 

Northwest  EL 

St  Rosalia  EL 

Northwest  JHS 

St  Stephen  EL 

Reading  HS 

St  Thomas  District  HS 

Southern  JHt 

St  Williaa  EL 

Southtfest  JHS 

The  Pittsburgh  Academy 

Tenth  &   Green  EL 

Youth  Learning  Center 

Thomas  H  Ford  EL 

Tyson-Schoener  EL 

*  Code  1  -  Schools 

designated  for  both  National  Defense 

and  National  Direct  Student  Loan  cancellation  benefits 

Coda  2  -  Schools 

designated  for  National  Defense  Student  Loan  cancellation  benefits 

onlv 

Code  3  -  Schools 

designated  for  National  Direct  Student  Loan  cancellation  benefits  only 

List  of 
For  National  Defense  Student 


Schools  Determined  to  have  High 
Loan  and  National  Direct  Student 


Concentrations  of  Students  from  Low-Income  Families  "" 

Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *     School   Name 


Location 


Code  *  School  Name 


Twin  Valley 

Nonpublic  Schools 

BLAIR  COUNTY 
.Altoona  Area 


Claysburg  Kinmel 


Hollidaysburg  Area- 


Spring  Cove 
Tyrone  Area 


BRADFORD  COUNTY 
Athens  Area 


Canton  Area 

Northeast  Bradford 
Sayre  Area 

Towanda  Area 


Troy  Area 


Wyaluslng  Area 

BUCKS  COUNTY 

Bensalem  Township 


Bristol  Borough 
Bristol  Township 


Bucks  County  AVTS 
Centennial 


Neshaminy 
Nonpublic  Schools 


BUTLER  COUNTY 
Butler  Area 


Twin  Valley  JSHS 
St  Peter  EL 


Altoona  Area  HS 

D  S  Keith  JHS 

Irving  EL 

Theodore  Roosevelt  JHS 

Washington  Jefferson  EL 

Wright  EL 

Claysburg-Klnmel  JSHS 

Franklin  D  Roosevelt  EL 

Queen  EL 

Blair  EL 

Gaysport  EL 

Hollidaysburg  Area  JHS 

Hollidaysburg  Area  SHS 

East  Freedom  EL 

Spring  Cove  JHS 

Taylor  EL 

Lincoln  EL 

Logan  EL 

Tyrone  Area  JSHS 


Athens  Area  HS 

Bumham  EL 

S  R  U  HS 

Canton  Area  EL 

Canton  HS 

Northeast  Bradford  EL 

H  Austin  Snyder  EL 

Litchfield  EL 

Sayre  Area  HS 

Monroe-Franklin  EL 

Mulberry  Street  EL 

Towanda  Area  MID  SCH 

Towanda  Area  SHS 

Springfield  Township  EL 

Troy  JHS 

W  R  Croman  EL 

Wells  Township  EL 

Wyaluslng  Valley  JSHS 

Bensalem  HS 

Cecelia  Snyder  MID  SCH 
Nell  A  Armstrong  MID  SCH 
Samuel  K  Taust  EL 
Bristol  HS 
Jefferson  Avenue  EL 
Warren  Snyder  EL 
Abraham  Lincoln  EL 
Benjamin  Franklin  MID  SCH 
Clara  Barton  EL 
Delhaas  HS 

F  D  Roosevelt  MID  SCH 
James  Buchanan  EL 
Lafayette  EL 
Neil  A  Armstrong  MID  SCH 
Woodrow  Wilson  HS 
Bucks  County  AVTS 
Everett  A  McDonald  EL 
Joseph  Hart  EL 
Log  College  JHS 
William  Tennent  HS 
Neshaminy  HS 


LErt  CC.  Icont'dJ 

2 

Butler  Ares  SHS 

Emily  Brittaln  EL 

West  End  EI 

Kama  City  Area 

Kama  City  HS 

Moniteau 

Moniteau  EL 

Moniteau  JSHS 

Slippery  Rock  Area 

Portersville  EL 

Slippery  Rock  Area  MID  SCH 

South  Butler  County 

Knoch  JSHS 

Southwest  Butler  Co. 

Evans  City  EL 

Seneca  Valley  JHS 

* 

Seneca  Valley  SHS 

Nonpublic  Schools 

CAMBRIA  COUNTY 

Admiral  Peary  AVTS 
Blacklick  Valley 

Cambria  Heights 


Conemaugh  Valley 
Forest  Hills 

Greater  Johnstown 


Northern  Cambria  ' 


Penn  Cambria 


Nonpublic  Schools 

CAMERON  COUNTY 
Cameron  County 

CARBON  COUNTY 

Jim  Thorpe  Area 
Lehigh ton  Area 


Butler  Catholic  EL 


2  Admiral  Peary  AVTS 

1  Blacklick  Villey  EL 

2  Blacklick  Villey  JSHS 
1  Bakerton  EL 

1  Cambria  Hei  (hts  SHS 

1  Patton  Firs:  Ward  EL 

1  Hastlngs-Carrolltown  6-8 

1  Conemaugh  V.illey  JHS 

1  East  Taylor  EL 

1  Forest  HiUj  EL 

2  Forest  HHIh  SHS 
1  Forest  Hillii  JHS 
1  Chandler  EL 

1  Cochran  JHS 

1  Coopersdale  EL 

1  Cypress  EL 

1  Garfield  JHS 

1  Meadowvale  EL 

1  Northern  Cambria  EL 

I  Northern  Cambria  MID  SCH 

i  Northern  Cambria  HS 

1  Dysart  EL 

1  Callitzin  EL-- 

1  Lilly  EL 

1  Penn  Cambria  JHS 

2  Penn  Cambria  SHS 

1  St  Patrick  (Gallitzin)  EL 


Cameron  County  HS 


Panther  Valley 


CENTRE  COUNTY 

Bald  Eagle  Area 
Bellefonte  Area 


Centre  County  AVTS 
Fenns  Valley  Area 


1 

L  B  Morris  EL 

1 

East  Penn  EL 

,1 

First  Ward  EL 

1 

Franklin  EL 

2 

Lehigh  ton  Area  SHS 

1 

Mahoning  EL 

I 

Shull-David  IX 

I 

Third  Ward  EI. 

1 

Nesquehoning  EL 

1 

Panther  Vallty  MID  SCH 

2 

Bald  Eagle  Area  JSHS 

2 

Bellefonte  Area  MID  SCH 

2 

Bellefonte  Area  SHS 

2 

Bellefonte  EL 

2 

Centre  County  AVTS 

2 

Penns  Valley  Area  JSHS 

erick  Academy  1-12 
Lower  Bucks  Child  Day  Care  Center  EL 


Broad  Street  EL 

Butler  Area  Intermediate  HS 

Butler  Area  JHS 


State  College  Area   2 


State  College  Area  SHS 


.State  Correctional  Inatitutions 
3 


Rockview  State  Correctional 
Institution 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Cod*  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  beneflta  only 
Cod*  3  -  Schools  designated  for  Rational  Direct  Student  Loan  cancellation  benefits  only 
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Ll.t  of  Schools   Detennlned  to  have  High  Comentr-tlon.  of  Studenti   fro-  »f -J"^""/""}".   ..  .  .„„,    „^„„ 
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LocaC Ion 


Code  •  School  Maine 


Location 


Code  *  School  Haa» 


List  of 
For  National  Defenae  Student 


location 


Schools  Determined  to  have  High  Concentrations  of  Students   from  Low- Income  FaalUes 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefits   for  the   1978-79  and   1979-80  School  Teara 

Location Code  *     School  Hame       


Code   *     School    Name 


CHESTER  COUNTY 

' 

CUNTCN  CO.  (cont'd) 

Avon  Grove           2 

Avon  Grove  EL 

Fred  S  Engle  MID  SCH 

Nonpublic  Schoola- 

1 

St  Joseph  EL 

Coatesville  Area      1 

Carl  0  Benner  EL 

COLUMBU  COUNTY 

Coatesville  Area  SHS 

Berwick  Area 

Third  Street  JHS 

East  Fallowfleld  EL 

Berwick  Area  SHS 

Edwin  F  Terry  EL 

• 

Chestnut  Street  EL 

Cordon  JHS 

Fourteenth  Street  EL 

Rainbow  EL 

Nescopeck  JHS 

South  Brandywlne  JHS 

Orange  Street  EL 

Scott  Intermediate  HS 

Salem  EL 

Oxford  Area           2 

Jordan  Bank-Hopewell  EL 

Bloomsburg  Area 

Bloomsburg  Memorial  EL 

Nottingham  EL 

Bloomsburg  MID  SCH 

Oxford  Area  HS 

Evans  Memorial  EL 

I 

Oxford  Area  INTERMED 

Hcst  Cheater  Area     2 

Henderson  HS 

CRAWFORD  COUNTY 

Conneaut 

North  Shenaiigo  EL 

CLARION  COUNTY 

Crawford  Central 

Second  District  EL 

Allegheny -Clarion  Vly  2 

Allegheny-Clarion  Valley  JSHS 

Penncrest 

CaaOiridge  Springs  EL 

Keystone             2 

Keystone  HS 

Cairi>ridge  Springs  HS 

Redbank  Valley       2 

Redbank  Valley  JSHS 

Haplewood  MID  SCU 

Union                I 

Rimer sburg  EL 
Sligo  EL 

CUMBERLAND  COUNTY 

Union  JSHS 

Carlisle  Area 

Carlisle  JH.S 
Pcnn  EL 

Nonpublic  Schools     1 

St  Josephs  EL 

Stevens  EL 

Cumberland  Valley 

Cumberland  Valley  HS 

CLEARFIELD  COUNTY 

Shippensburg  Area 

Central  EL 

Clearfield  Area       1 

Blgler  EL 
Centre  EL 

Shippensburi.  Area  JHS 

Clearfielo  Area  MID  SCH 

State  Correctional 

Institutions 

Clearfield  Area  HS 

_Cirard  EL 

Camp  Hill  Sate  Correctional 

Glen  Richey  EL 

Institution 

Goshen  EL 

DAUPHIN  COUNTY 

Hillsdale  EL 

Harrlsburg  City 

Benjamin  Frinklin  EL 

Hyde  EL 

Camp  Curtin  Early  Childhood 

Leonard  EL 

Downey  Earl/  Childhood 

Plymptonville  EL 

Foose  Early  Childhood 

Woodland  EL 

Hamilton  EL 

DuBois  Area          2 

C  C  Johnson  EL 

Harrisburg  <S 

DuBois  Area  JHS 

Harrisburg  MD   SCH 

DuBois  Area  SHS 

Lincoln  Early  Childhood 

Penfield  EL 

Marshall  EL 

•           1 

Scribner  Grade  7 

Melrose  EL 

/    1 

Sykesville  EL 

Sh lame  11  Early  Childhood 

Wasson  EL 

Steele  EL 

Clendale             1 

Clendale  EL 
Clendale  JSHS 

Woodward  EL 

Harmony               1 

Cherry  Tree  EL 

Harrlsburg-Steelton- 

Uighspi 

re  AVTS 

— ^     * 

Harmony  JSHS 

Harrisburg -Steelton-Hlghsplre 

^   I 

Wcstovcr  EL 

Stcelton-Highspire 

Steel  ton  EL 

Moshannon  Valley   \^  1 

iMoshannon  Valley  EL 
y' Mo  shannon  Valley  JSHS 

Steeltoo-Hlghsplre  JSHS 

PhiUpsburg-Osceola  A.r" 

"^^    Ashland  EL 

Nonpublic  Schools 

Milton  Hershey  K-12 

North  Lincoln  Hill  EL 

Sacred  Heart  of  Jesus  EL 

Osceola  Mills  JSHS 

Phillpsburg  JHS 

DELAWARE  COUNTY 

Rush  EL 

Chester-Upland 

Douglass  MID  SCH 

Wallaceton-Boggs  EL 

Franklin  EL 

West  Branch  Area      1 

West  Branch  Area  EL 

Pulaski  MID  SCH 

Wtst  Branch  J«HS 

Showaltcr  MID  SCH 
Smedley  MID  SCH 

CLINTON  COUNTY 

• 

Chester  HS 

Keystone  Central      2 

Bald  Eagle-Nlttany  HS 

Christopher  Columbus  EL 

Bucktail  HS 

Jefferis  EL 

/             I 

Bucktail  EL 

Main  Street  EL 

Castenea  EL 

Mann  EL 

Dickey  EL 

Stetsrr  EL 

Flemington  EL 

Toby  Farms  EL 

Lanur  Township  EL 

Washington  EL 

4,                                                    1 

Liberty  Curtin  EL 

Wetherill  EL 

Lock  Haven  JHS 

William  Penn  EL 

HcChee  EL 

^ 

Mill  Hall  EL 

Robb  FL 

*  Code  I  -  Schools 

designated  for  both  National  Defense 

and  National  Direct  Student  Loan  cancellation  bcfafita 

Code  2  •  Schools 

designated  for  National  Defense  Student  Loan  cancellation  benefits 

only 

Code  3  •  Schools 

designated  for  National  Direct  StudanC  Loan  cancellation  benefits 

only 

IC  C.ARi.  CO.  (cor.tMJ 

FAXEirfi  CO.  (cont'd) 

Chichester          2 

Chichester  JHS 

Albort  Gallatin  Area  1 

German  JHS 

Delaware  County  AVTS  2 

Delaware  County  AVTS 

1 

German  SHS 

Haverford  Township   ', 

Haverford  JHS 

1 

Masontown  Central  EL 

Haverford  SHS 

1 

Ma son town  JHS 

Ridley             \ 

Aaos-Kedron  EL 

1 

Masontown-Kolb  EL 

Eddy stone  EL 

1 

Point  Marlon  EL 

Ridley  North  JHS 

1 

Point  Marion  JHS   ^ 

Ridley  South  JHS 

1 

Smlthfleld  EL 

Ridley  SHS 

Brownsville  Area     1 

Brownsville  Area  SHS 

Woodlyn  EL 

1 

Cardale  EL 

Southeast  Delco      1 

Darby  Township  EL 

1 

L,    Central  EL 

Darby  Township  HS 

1 

Colonial  EL 

Delcroft  EL 

1 

L     Cox-Donahey  EL 

Folcroft  MID  SCH 

1 

I     Hiller  EL 

Harris  EL 

1 

L     Red'stone  MID  SCH 

Studevan  EL 

Connellsville  Area    1 

Dunbar  Borough  EL 

Springfield         : 

E  T  Richardson  MID  SCH 

L     South  Connullsville  EL 

Upper  Darby         2 

Beverly  Hills  JHS 

L     Bull skin  EL 

William  Penn        1 

Bell  Avenue  EL 

«   ' 

!     Connellsville  Area  SHS 

Darby-Colwyn  JHS 

L     Connellsville  Township  EL 

Darby -Co Iwyn  SHS 

L     Dawson-Vanderbilt  EL 

Ridge  Avenue  EL 

I     Dunbar  Tdvashlp  EL 

Walnut  Street  EL 

1     Connellsville  Area  East  JHS 
1     Connellsville  Area  Weat  JHS 

Nonpublic  Schoola    'i 

Archbiahop  Prendergast  HS 

I     South  Side  EL 

Blessed  Virgin  Mary  EL 

I     Saltlick  E. 

Imaculate  Heart  of  Mary  EL 

L     SpringfieM  EL 

L     Zachariah  Oonnell  EL 

ELK  COUNTY 

Frazier 

2     Hary  Fulle  •  Frazier  HS 

Johnaonburg  Arei     ', 

Johnaonburg  Area  EL 

Laurel  Hi^lands 

L     Are ford  EL 

Johnaonburg  Area  HS 

1     General  George  C  Marshall  EL 

St  Mary*  Atm 

St  Marys  HS 

L     Hatfield  El. 

St  Marys  MID  SCH 

L     Hutch inaon  EL 

* 

• 

1     J  F  Kenned;'  EL 

Nonpublic  Schools    \ 

Elk  County  Christian  HS 

t     Laurel  Higi. lands  SHS 

St  Boniface  EL 

\           North  Laur<!l  JUS 
1     R  W  Clark  IX 

ERIE  COUNTY 

[ 

North  Fayette  AVTS 

I     North  Fayei  te  AVTS 

Corry  Area 

Corry  Area  JSHS 

Unlontown 

L     A  J  McMullrn  (6-9)  HS 

Eric  City          2 

Tech  Memorial  AVTS 

I     Benjamin  Fianklin  JHS 

Burns  EL 

. 

L     Boyle  EL 

1 

Burton  EL 

L     Franklin  EI. 

Columbus  EL 

. 

Gallatin  El 

t     East  HS 

■ 

Lafayette  .US 

L     Edison  EL 

Marc  lay  EL           /" 

Emerson  EL 

- 

I     Mena'llen  EI 

I     Penn  EL 

- 

L     Ohiopyle  El 

1 

;     Wayne  MID  SCH 

I     Park  EL 

Fort  LeBoeuf         't 

\           Fort  Leboeuf  MID  SCU 

!     Unlontown  /rea  SHS 

Cirard              : 

(     Elk  Valley  EL 

1 

I     Wharton  EL 

Harbor  Creek        \ 

;     Harbor  Creek  JSHS 

^          North  East            \ 

\            North  East  HS 

Nonpublic  Schools 

Brownsville  Catholic  EL 

Northwestern         \ 

X           Northwestern  EL 

L     New  Meadow  Run  Parochial  K-8 

Union  City  Area      't 

f     Union  City  EL 

L     St  John  Evangelist  EL 

. 

(     Union  City  Area  HS 

1 

L     St  Joseph  EL 

Uattsburg 

\           Seneca  HS 

t    Wattsburg  Area  MID  SCH 

FRANKLIN  COUNTY 

L    Wattsburg  Central  EL 

Chambersburg  Area    ; 
t 

Central  JHS 
!     Chambersburg  Area  MID  SCH 

Nonpublic  Schools 

Co^Bunity  Country  Day  K-12 

\ 

E     Chambersburg  Area  SHS 

L     St  Hary  EL 

1 

Thaddeus  Stevens  EL 

; 

St  Patrick  EL 

Tuscarora           ; 

!     James  Buchanan  MID  SCH 

L     St  Paul  EL 

Waynesboro  Area      ; 

!     Antietan  JHS 

• 

I     The  Spirit  of  Christ  EL 

\ 

!     Fairview  EL 

L     Word  of  Cod  Academy  K-12 

1 

North  Area  EL 
SusBitview  EL 

FAYETTE  COUNTY 

Albert  Gallatin  Area  1 

I     Albert  Gallatin  SHS 
L     0  Ferd  Swaney  EL 
Faircbance  EL 

Nonpublic  Schools    i 

Scotland  Veterans  Children  1-12 

Fairchance-Georges  JHS 

FULTON  COUNTY 

Fairchance -Georges  SHS 

Central  Fulton       2    McConne 11 sburg  EL 

I     Friendship  Hill  EL 

L     German  Central  EL 

Nonpublic  Schools 

L     St  Stephen  EL 

*  Code  1  >  School 

s  deslmated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Cod*  2  -  School 

s  designated  for  National  Defense 

Student  Loan  cancellation  benefits  only 

Cod*  3  -  School 

i  d*Bl£ii«C*d  for  National  Direct 

Student  Loan  cancellation  benefits  only 
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List   of 
For   Nattonat    Dcfcnsf   Student 


NOTlCfS 


FEX\JT-/,  .L. 


Location 


^ 


School,   >te™in«d  to  have  High   Cooc.ntration.  of  Student,    fron  if--{""'-!/""J^;5;,.8o  school  Year, 
Loan  nnd  National   Direct   Student   Loan  Cancel  larlon  Benefit,     or   the    l^^g-^^"''   ^^"  »° 

Code  *     School  wane 


NOTICES 


Pi»NS¥LVANIA 


14455 


Cotle  *     School    Nan 


Location 


GREENE  COUNTY 

Carraichaels   Area 


Central  Greene 


Jeflfrson-Norgan 
Southeastern  Greene 


Uvst  Greene 


HCNTISGDOS  COWTi 
Hontingdoo  krea 


Mount   L'nlun  Area 


( 


I 
1 
I 
I 
1 
I 
2 
I 
1 

i- 
l 
1 
1 
I 
I 
1 
I 


Southern  Huntingdon   I 

:  .  2 
I 

Stale  Correctional  Insti 
3 


INDIANA  COUNTV 
Komer  Center 
Marion  Center  Area 

Pcnns  Manor  Area 


Purchase  Line 
United 

JEFFERSON  COUNTV 
Brookvllle  Area 
Punxsutotmey  Area 

JUNLAIA  COUNTY 
Juniata  County 


Nonpublic  Schools 

LACKAWANNA  CUUKTY 
Ablngton  Heights 
Carbondale  Area 


Ounnore 


Lake  I  and 

Mid  Valley 
North  Pocono 


2 
I 
I 
I 
I 
2 
I 
1 
2 


Camiichaels  Area  JSHS 
Central  EL 
Crucible  EL 
Nemacolin  EL 
Ea,t  Franklin  EL 
Mdrgaret  Bell  Miller  EL 
Waynesburg  Central  HS 
Whiteley  EL 
Central  EL 
Bobtown  EL 
Glassworks  EL 
Hapletown  JSHS 
Penn  Pitt  EL 
Aleppo  EL 
Graygvllle  EL 
Sprlnghlll-Freeport  EL 
West  Greene  HS 


Brady-Henderson  Mill  Creek  EL 

Huntingdon  Area  MID  SCH 

Jackson-Miller  EL 

Saiithf ield-Juniata  EL 

William  Smith  EL 

Mapleton  Union  EL 

Mount  Union  EL 

Mount  Union  ISHS 

Shirley  Township  EL 

Rockhill  EL 

Southern  Huntingdon  County  JSHS 

Trough  Creek  Valley  EL 

tut  Ions 

Huntingdon  State  Correctional 
Institution 

Heme r -Center  EL 
Marion  Center  Area  HS 
Marion  Center  Area  EL 
Clyiiier  EL 
Heilwood  EL 
Penns  Manor  Area  HS 
Purchase  Line  JSIIS 
Purchase  Line  South  tL 
United  EL 


Brookvllle  Area  JSHS 
Punxsutawney  Area  SHS 


East  Juniata  HS 

Juniata  HS 

Lack  Tuscarora  EL 

Susquehanna  EL 

Thompsontown -Delaware  EL 

Tuscarora  JHS 

Walker  EL  '  "i- 


Riverside 
Scranton  City 


Valley  View 


Nonpublic  Schools 


LANCASTER  COL-NTY 
Colunbia  Borough 
Lancaster 


Nanhein  Central 
Solanco 

Nunpub lie  Schoo 1 s 


LAWRENCE  CDCNTY 

Ellwood  City  Area 

New  Castle  Area 


Nonpublic  Schools 

LEBANON  COUNTY 
Lebanon 


Hlffllntown  Seventh  Day  Advent  1st  El 


LEHICH  COLTilY 
Allentown  City 


Abington  Heights  MID  SCH 

Carbondale  Atea  JSHS 

Fell  EL 

Roosevelt  EL 

Washington  EL 

Dunmore  Elementary  Center 

Dunmore  HS 

Jefferson  MID  SCH 

Lakeland  EL 

Lakeland  JSHS 

Mid  Valley  JSHS 

Arthur  T  Howells  MIO  SCH 


Rlveralde  J^HS 
AdiHis  EL 
Audubon  EL 
Bancroft  EL 
Hami Iton  EL 
Jackson  Lin:oln  EL 
Kennedy  EL 
Longfellow  EL 
Lowell  EL 
Monroe  EL 
North  Scran  on  JHS 
Nell  ATBStrmg  EL 
South  Scran. on  JHS 
SouOi  Side  (-6 
Suamer  EL 
West  Scrant  >n  JHS 
Whitter  EL 
Wlllard  EL 
Lincoln  EL 
Elenentary  Center 
Roosevelt  .EL 
Valley  View  JSHS 

St  Joseph  EL 
St  Patrick  EL 
St  Rose  EL 


Park  EL 

Buchrle  EL 

Fulton  EL 

George  Washington  EL 

Hand  JHS 

Hlgbee  EL 

Lincoln  JHS 

HcCaskey  HS 

Price  EL 

Reynolds  JHS         ' 

Stevens  EL 

Elm  Tree  EL 

Solanco  HS 

Assumpt  ion  EL 
Lancaster  Catholic  HS 


Lincoln  HS 
West  End  EL 
Benjamin  Franklin  JHS 
George  Washington  JHS 
Mew  Castle  SHS 

Lawrence  County  Christian  EL 


Harding  EL 
Lebanon  JHS 
Lebanon  SHS 
Northwest  EL 


Central  EL 
Cleveland  EL 
Francis  D.  Raub  JHS 
Garfield  EL 
Harrison-Morton  JHS 
Hi  ran  W  Dodd  EL 
Jefferson  EL       i 
Lincoln  EL         ' 
Louis  E  Dieruff  HS 
HcKinley  EL 
Hosser  EL  . 
Roosevelt  EL 
South  Mountain  JHS 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incone  Ftmllles 
For  Hatlonal  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 

Locat loti Code  *  School  Name 


Location 


Code  *     School  Name 


*  Code   I   -   School,  designated   for  both  National   Defense  and  National   Direct  Student  Loan  cancelUclon  beoaflCs 
Code  2  -  Schools  designated  for   National  Defense  Student  Loan  cancellation  benefit*  only 
Code   3  -   School,   designated   for  Rational  Direct  Student  Loan  cancellation  benefits  only 


Uiil^H  CO.  (cont'd) 

illanto-^  City       I 

Sheridan  EL 
Stevens  EL 

LYCOMING  COUNTY 

East  Lycoming  2 
Jersey  Shore  Area    I 

Hughesville  HS 
Jersey  Shore  Area  EL 

Lehigh  County  AVIS   2 

Trexler  JHS 
Washington  EL 
Willlan  Allen  HS 
Uhlgh  County  AVTS 

Loyalsock  Township  1 
Williamsport  Area    I 

Jersey  Shore  Area  JHS 
Jersey  Shore  Area  SHS 
Salladasburg  EL 
Becht  EL 
Charles  Lose  EL 

Nonpublic  School*    1 

Sacred  Heart  EL 

St  Francis  of  Assisl  EL 

'                         1 

Cochran  EL 
Curt la  JHS 
Lewia  Township  EL 

LUZERNE  COUNTY 

Lincoln  EL 

DalUs              2 

Dallas  JHS 

Lycoming  Valley  JHS 

Dallas  Township  EL 
Trucksvllle  EL 

Roosevelt  JHS 
Thomas  Jefferson  EL 

'"                                 I 

Westmoreland  EL 

Was^iington  EL 

Greater  Nanticoke    i 

Brick  EL 

,              * 

Williamsport  Area  HS 

«rei     1 

J  r  Kennedy  EL 
John  S  Fine  HS 

State  Correctional  Inst 

i tut ions 

K  M  Smith  EL 

Muncy  Stat*  Correctional., 

Kosciuszko  EL 

Institution 

Lincoln  EL 

McKEAN  COUNTY 

Nanticoke  JHS 

Bradford  Area       1 

Fifth  Ward  EL 

Pulaski  JHS 

Hobson  Place  EL 

West  Nanticoke  EL 

Hyatt  EL 

'''Hanover  Art*        1 

Ashley  EL 

Ryan  EL 

Askam  EL 

School  Str.'et  JHS 

Lee  Park  EL 

J                                      ^ 

Second  War.l  EL 

Lynwood  EL 

Third  Ward  EL 

Hazleton  Area       1 

Arthur  Street  EL 

Kane  Area           1 

Chestnut  Street  EL 

Free land  EL 

Clay  Street  EL 

Grebey  JHS 

I 

Mount  Jewett  EL 

Hanaan  JHS 

Otto  Eldred         1 

Duke  Center  EL 

Heights-Terrace  EL 

Eldred  Borough  EL 

West  Hazleton  HS 

•        1 

Eldred  Township  EL 

Lake  Lehaan         1 

Uke  EL 

Otto-Eldr«d  JSHS 

Lake  Lehman  HS 

Rixford  EL 

Lehman- Jackson  EL 

Port  Allegany       1 

Arnold  EL 

Noxen  EL 

L  L  Smith  EL 

Ross  EL 

Liberty  EL 

Nortlwest  Area      1 

Garrison  EL 

Port  Allegany  HS 

Hun lock  Creek  EL 
Huntington  Hills  EL 

Snethport  Area       1 

Cyclone  EL 

1 

i 

Creative  Center  EL 

Northwest  Area  JSHS 

Fanners  Valley  EL 

rittstoQ  Are«       2 

Pittston  City  EL 

I 

Hazel  Hurst  EL 

Pittston  Area  JHS 

Smet^port  Area  JSHS 

Pittston  Area  SHS 

Smethport  Eu 

West  Side  AVIS      1 

West  Side  AVTS 

Wilkes -Barre  Area    2 

Dr  David  W  Kistler  EL 

MERCER  COUNTY 

GAR  Memorial  JSHS 

Ccmaodore  Perry      2 

Coonodore  Firry  K-12 

Heights  EL 

*»I>*aell  Area        1 

Eckles  EL 

Wyoaing  Are«        1 

Schoo ley  Avenue  EL 

Farrell  7110   SCH 

West  Wyoming  EL 

Parrel I  HS 

Tenth  Street  EL 

John  Hetra  EL 

Wyoming  Area  North  MID  SCH 

Mercer  Area         2 

Mercer  Area  JSHS 

Wyoming  Area  South  MID  SCH 

Sharon  City         1 

Musser  EL 

Wyoming  Area  SHS 

Sharon  JHS 

Wyooing  Valley  West   1 

Central  EL 
Charles  EL 

West  Hill  El. 

Jackson  EL 

Nonpublic  Schools     I 

St  Anthony  IL 

Russell  Meyers  EL 

Vine  Street  EL 

MIFFLIN  COUNTY 

•   1 

Washington  EL 

Juniata-Mifflin  AVTS  2 

Juniata-Mifllin  County  AVTS 

Wyoming  Valley  West  HS 

Mifflin  County       1 

Armagh  EL 

Brown  EL 

nonpublic  Schools ——-2. 

_,^-_*ishop  Hoban  HS 

Buchanan  EL 

North  End  Catholic  EL 

Chief  Logan  MID  SCH 

Sacred  Heart  (Wilkes-Barre) 

EL                          2 

Chief  Logan  HS 

St  Boniface  EL 

Decatur  EL 

St  Johns  Byzantine  EL 

Dcrry  EL 

St  Stanislaus  EL 

East  Derry  EL 

Granville  EL 

State  Correctional  Ins 

titutions 

\1   /Lewistown  Area  HS 

Dallas  State  Correctional 

V 

■ ^Lewistown  MID  SCH 

Institution 

1 

Menno  EL 

•  Code  1  -  Schools 

designated  for  both  National  Defense  and  National  Direct  Student 

Loan  cancellation  benefits 

Code  2  -  Schools 

designated  for  National  Defense 

Student  Loan  cancellation  benefits  only 

Cod*  3  -  Schools 

deaisnated  for  National  Direct 

Student  Loan  cancellation  benefit 

s  only 
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Mst  of  Schools  nctenalned  to  have  High  Concent  ration*  of  Student* 
For  Wa tJ_ona t  Defense  Student  loan  and  National  Direct  Student  Loan  CancelUtlon  Benefit 
Location Code  *  School  Name Locatlon_ 


Cod 


..-.-■.J:. 


(cont*  '; 


M0NR(5E  COUNTY 

Pocono  Mountain 
Stroudsburg  Area 

MONTGOMERY  COUNTY 
Ablngcon 
Colonial 

Norrlstovm  Area 
Pottstoun 


Wissahickon 
Nonpublic  Schools 


Seventh  Ward  EL 
Strodes  Mills  MIO  SCH 
Scrodes  Mills  EL 


Pocono  Mountain  MID  SCH 
Stroudsburg  MID  SCH 


Abington  (North  Campus)  HS 
Hervey  6  Walker  EL 
Norris{|own  Area  HS 
Edgewood  EL 
Jefferson  EL 
West  End  EL 
Wissahickon  SHS 


IHIl^tLf-HlA  Ct.  (conf 
tnil!.1elFhla  City 


y 


Bishop  Kenrick  HS 
St   Patrick  EL 


State  Correctional    Institutions 

3  Crat^rford  State  Correct ioiwl 

Institution 


NORHiAMPTON  COUNTY 

Bangor  Area 

Bangor  Area  JHS 

Bethlehem  Area 

Broughal  JHS 

Oonegan  EL 

Lincoln  EL 

\ 

Karvinc  EL 

Northeast  JHS 

Eascon  Area 

Ada  B  Che s ton  EL 

Paxinosn  EL 

Porter  EL 

Shawnee  INTERMED 

Northampton  Area 

Moore  EL 

Pen  Ar^yl  Area 

Wind  Gap  EL 

Wilson  Area 

Philip  r  Lauer  MID  SCH 

Wilson  Area  KS 

Nonpublic  Schools 

NORTHU>!BERLAND  COli^ilY 
Milton  Area 

Mt,  Camel  Area 


Northumberland  Co. 
AVTS 
Shamokin  Area 


Shikcllamy 


PERRY  COUNTY 
Newport 
Susquenita 
West  Perry 

PHILADEl.PHLA  COUNTY 
Philadelphia  City 


1  Holy    Infancy   EL 

2  Milton  Area   EL 
2  Milton  Area  JHS 
I  Kulpnnont    EL 

I  Mt  Carmel   EL 

1  Mt  Carniel   Area  JSHS 

1  Northumberland  County  AVTTS 

2  Shdookin  Area  SHS 

I  Shamokin  Area  MIU  SCH 

1  Stevens  EL 

1  West  EL 

I  Fort  Augusta  EL 

I  Grace  S  Beck  EL 

I  Mad  ay  EL 

1  Sunbury  MID  SCH 

2  Shikellamy  HS 


2     Newport  EL 
2     Susquenita  EL 
2     Green  Park  EL 


1  Adair -Chandler  EL 

I  Alcorn  EL 

I  AMY  6-8 

I  Anderson  EL 

1  Arthur  EL 

I  Audenried  JHS 

I  Bache  EL 

1  Barratt  JHS 

1  Barry  EL 

I  Bart  let t  JHS 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code  3  -  Schools  designated  for  (Utlonal  Direct  Student  Lo«n  cancellation  bene 


Low-Incoae  Fawllles 

the  1978-79  and  1979-80  School  Years 


•  School  lUaie 


Barton  EL 

Bartram  HS 

Beeber  JHS 

BelaK>nt  EL 

Benson  EL 

Bethunc  EL 

Bimcy  EL 

Blaine  EL 

Blankenburg  EL 

Bok  AVTS 

Bregy  EL 

Brown  (HA)  EL 

Bryant  EL 

Carver  EL 

Casddy  EL 

Catharine  EL 

Central  HS 

Chllds  EL 

Cleveland  EL 

Clyner  EL 

Coaegys  EL 

Conwell  MIC  SCH 

Cooke  JHS 

Cra^  EL 

Crelghton  EL 

Daroff  EL 

Darrah  EL 

Day  EL 

Dick  EL 

Dobbins  AVTi 

Dob son  EL 

Douglass  (Frederick)  EL 

Drew  K-8 

Duckrey  EL 

Dunbar  EL 

Dunlap  EL 

Durham  EL 

East  Falls  KL  ' 

Edison  HS 

Ednonds  EL 

Elkin  EL 

Elluood  EL 

Elverson  EL 

Ealen  EL 

Fairhlll  EL 

Fels  'JHS 

Ferguson  EL 

Finletler  EL 

Fitler  Academics  Plus  K-6 

Fitzpatrick  EL 

Fltzsimons  JHS 

Frankford  HS 

Franklin  HS 

Franklin  Learning  Ccsnter  9-12 

Fulton  EL 

Furness  JHS  ]" 

Cermantown  HS 

Gideon  EL  i 

Gillespie  JHS 

Girard  EL 

Goapers  EL 

Gratz  HS 

Greenfield  K-8 

Hackett  EL 

Kall-Prince  EL     *• 

Hamilton  EL 

Hanna  EL 

Harding  JHS 

Harrington  EL 

Harrison  EL 

Harrity  EL 

Hartranft  EL 

Hawthorne  EL 

Henry  K-8 


Loan  cancellation  benefits 
ts  only 
s  only 


V 


NOTICES                               144: 

F£NN3YUAKJl 

List  of 

Schools  Determined  to  have  High  Coticentratlons  of  Students  froa  Low-Income  Families 

For  National  Defense  Student 

Loan  and  National  Direct  Student  Loan  Canccllntlon  Benefits  for  the  1978-79  and  1979-80  School  Years 

Location            Code  ♦ 

School  Name                       Location            Code  *  School  Name 

mlL.DbLPHlA  CO.  (cont'd; 

PHIUDELPHU  CC.  (cont'd) 

Intlaielihli  City     l 

Heston  EL                         Philadelphia  City     1     Pratt-Amold  EL 

-t                     * 

Hill  (LP)  K-7                                             1     Reynolds  EL 

Holme  EL                                              1     Rhoads  EL 

Holmes  EL                                             1     Rhodes  MID  SCH 

Hopkinson  K-9                                             1     Richmond  EL 

-—Houston  K-8                                            ^     Roosevelt  MID  SCH 

Howe  EL                                                  1     Rowen  EL 

Huey  EL                                                  2     Roxborough  HS 

Hunter  EL                                                2     Rush  MID  SCH 

Jackson  K-8                                              ^     South  Philadelphia  HS 

Jefferson  EL                                           1     Sartaln  EL 

Jones  JHS                                             1     Sayre  JHS 

I 

Kearny  EL                                             I     School  for  All  Ages  (793)  K-12 

Kelley  (WD)  EL                                         I     Shaw  JHS 

Kelly  (JB)  EL                     •                        2     Shaijinont  K-8 

Kenderton  EL                ^"~^        •             I     Sheppard  EL 

Kensington  HS                                          2     Sheridan  EL 

Key  EL                                                1     Shoemaker  JHS 

King  (ML)  HS                                           I     Smedley  EL 

Kinsey  EL                                                1     Smith  EL 

Kirkbride  K-8                                          1     Southwark. EL 

*^     2 

Lamberton  K-12                                         1     Spring  Garcen  EL 

Landreth  EL                                            1     Stanton  EL 

Lea  K-8                                               i     Stanton  (M  Hall)  EL 

%           * 

Leeds  MID  SCH                                             1     Steame  EL 

Lehigh  EL                                                1     Steel  EL 

Lcidy  EL                           '                       1     Stetson  JHS 

Lewis  MID  SCH                                             I     Stoddard-Flelsher  JHS 

Lincoln  HS                                            1     Strawberry  Mansion  JHS 

I 

Llngelbach  EL                                          I     Sulzberger  JHS 

Locke  EL                                                 1     Taggart  EL 

Loesche  EL                                            1     Taylor  EL 

Logan  EL                                                 1     Thomas  (GC)  EL 

Longstreth  EL                                          2     Thomas  JHS 

Ludlow  EL                                                I     Tilden  MID  SCH 

Mann  EL                                                  1     Turner  MID  SCH 

Marshall  EL                                           1     University  City  HS 

Mastbaum  AVTS                                          1     Vare  (Abigail)  K-8 

Masterman  5-11                                         1     Vare  JHS 

McCall  EL                                                1     Vaux  JHS 

McClure  EL                         .  ^                     I     Wagner  JHS 

McDanlel  EL                                           I     Walnut  Center  K-1 

McKtnley  EL                                           1     Walton  EL 

McMichael  K-8                          1                1     Wanamaker  JHS 
Meade  EL                   "-                          1     Waring  EL 

2 

Meehan  Austin  MID  SCH                                     I     Washington  (George)  K-8 

Meredith  K-8                                          1     Washington  (Martha)  K-8 

Mifflin  K-8                                           2     Washington  HS 

Miller  (WF)  EL                                           1     Wayne  EL 

Mitchell  EL                                           2     Webster  EL 

Moffet  EL                                             I     Welsh  EL 

Morris  EL                                             1     West  Philadelphia  HS 

Morton  EL                                                1     Whlttler  EL 

Neblnger  EL                                           1    .  Wi I lard -Powers  EL 

Northeast  HS                                          1     William  Penn  HS 

1 

Olney  HS                                              1     Wilson  EL 

^                  1 

Overbrook  EL                                          2     Wissahlckon-Cook  EL 

Overbrook  HS                                        1     Wlster  (Mary)  EL 

Parkway  HS                                            I     Wlster  (John)  EL 

Pastorius  EL                                          I     Wright  (Richard)  EL 

Patterson  EL 

Peirce  (WS)  K-8                   Nonpublic  Schools       I     All  Saints  EL 

Pelrce  (TM)  EL                                           2     Bishop  Neumann  HS 

Penn  Treaty  JHS                                        2     Cardinal  Dougherty  HS 

Fennel 1  EL                                            1     Cathedral  EL 

Pennsylvania  Advanceaent  MID  SCH                           1     Central  Christian  EL 

Pennypacker  EL                                           1     Davis  EL 

Penrose  Park  EL                                        1     Emanuel  Parish  EL 

Pepper  MID  SCH                                         2     Father  Judge  HS               • 

Philadelphia  Girls  HS                                     1     ««»«»  EL 

Pickett  MID  SCH                                        I     Girard  College  1-12 

Poe  EL                                                   1     Holy  Name  of  Jesus  EL 

I 

Potter  Thomas  EL                                         i     John  W  Hallahan  Girls  HS 

Powel  K-8                                             1     Larchwood  School  inc  K-9 

*  Code  1  •  Schools 

desUnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Code  2  -  Schools 

deslKnated  for  National  Defense  Student  Loan  cancellation  benefits  only 

Code  3  -  School* 

designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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m<NinvA.su 

List  of  Schools  Detemilned  to  have  High  Concentrations  of  Students  fron  Low-Income  Famines 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts  for  the  1978-79  and  1979-80  School  Years 

Code  *  School  Waa* 


Location 


Code  *  School  Name 


Location 


List  of 

For  National  Defense  Student 

Location Code  * 


School.  Determined  to  have  High  Concentrations  of  Students  from  ^-|°^?^/;'"j^  ".go  g^^ool  Years 
Loan  and  National  Direct  Student  Loan  Cancellation  Benefit,  for  rh^  1978-79  ..nd  1979-80  School  Years 
School  Name  U,^.Ulpn  Code*  School  Nag ^ 


;rw..'.i.'-i:ilA  CO.  (cont'jj 
P-.l'ilalrfila  Cllv 
(■•"'•;  •I'-Jic  j;r.j.; 


POTTER  COUNTY 

Coudersport  Area 
Galeton  Area 

Northern  Pottcr- 


Oswayo  Valley 

SCHL-YLKILL  COUNTY 
Hahanoy  Area 

Mlnersvllle  Area 

North  Schuylkill 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


HS 


Z.l'J'i u.l i^   Cu.  (cont'lj 
Pottsville  Area 


EL 


Shenandoah  Valley 
Tamaqua  Area 

Tri  Valley 
Non|hibllc  Schools 


Little  Flower  Catholic 

Mater  Dolorosa  EL 

Most  Blessed  Sacrement 

Most  Precious  Blood  EL 

Northeast  Catholic  HS 

Northwest  Christian  EL 

Our  Lady  of  Holy  Souls  EL 

Our  Lady  of  Mercy  EL 

Our  Mother  of  Sorrows  EL 

Pacs  MID  SCH 

Roman  Catholic  HS 

Sister  Clara  Muhamnad  EL 

St  Agatha  Parochial  EL 

St  Ambrose  EL 

St  Anne  EL 

St  Anthony  of  Padua  EL 

St  Bonaventure  EL 

St  Boniface  BUS  SCH 

St  Boniface  EL 

St  Carthage  EL 

St  Charles  Borroraco  EL 

St  Clement  EL 

St  Coluaba  EL 

St  Edwards  EL 

St  Elizabeth  EL 

St  Francis  Xavier  EL 

St  Gabriel  EL 

St  Gregory  EL 

St  Hugh  EL 

St  Ignatius  Loyola  EL 

St  Joachim  EL 

St  Joan  of  Arc  EL 

St  John  Cantius  EL 

St  Madeleine  Sophie  EL 

St  Malachy  EL 

St  Maria  Corettl  HS 

St  Marys  Interparochlal  EL 

St  Michael  EL 

St  Nicholas  EL 

St  Nicholas  Tolentlne  EL 

St  Peter  Claver 

St  Peter  the  Apostle  EL 

St  Philip  Nerl  EL 

St  Stephen  EL 

St  Timothy  (Levlck  Street)  EL 

St  Veronica  EL 

St  Vincent  DePaul  EL 

St  Vincents  Home  EL 

Stella  Maris  EL 

Visitation  EL 

West  Philadelphia  Catholic  Boys  HS  TIOGA  COUNTY 

West  Philadelphia  Catholic  Girls  H.'   Northern  Tioga 


1  Centre  Street  EL 

2  D  H  H  Lengel  MID  SCH 
1  Ja lappa  EL 

1  Nicholas  Blddle  EL 

2  Pottsville  Area  HS 

1  Shenandoah  Heights  EL 

1  Shenandoah  Valley  JSHS 

1  Dltchbum  EL 

1  North  Ward  EL 

2  Tamaqua  Area  JSHS 
1  Barry  EL 

1  Annunciation  BVM  EL 

1  I^aaculate  Heart  EL 

1  St  George  EL 

1  St  Marv  EL 


SOMERSET  COUNTY 

Berlln-Brothersvalley 

Meyersdale  Area 

North  Star 

Rockwood  Area 
Salisbury-Elk  Lick 

'  Shade-Central  City 


Somerset  County  AVTS 
Turkeyfoot  Valley  Area  1 
I 
Wlndber  Area 


1  Berlln-Brothersvalley  EL 

2  Berlln-Brothersvalley  HS 
1  Meyersdale  Area  EL 

1  Meyersdale  Area  HS 

1  Kantner  EL 

1  North  Star  MID  SCH 

2  Rockwood  Area  HS 

I  Salisbury-Elk  Lick  EL 

I  Sallsbury-Elk  Lick  JSHS 

1  Calmbrook  INTERMED 

1  Calmbrook  EL 

2  Shade  HS 
2  Somerset  County  AVTS 

Turkeyfoot  Valley  Area  EL 
Turkeyfoot  Valley  Area  JSHS 

2  West  End  EL 

2  Wlndber  Area  JSHS 


SULLIVAN  COUNTY 
Sullivan  County 


SUSQUEHANNA  COUNTY 
JIlue  Ridge 
Elk  Lake 

Forest  City  Regional 
Hontrose  Area 


Susquehanna  Comaunity 


I 


Coudersport  Area  EL 

Galeton  Area  JSHS 

Galeton  Area  EL 

Harrison  Valley  EL 

Northern  Potter  Childrens  EL 

Northern  Potter  HS 

Oswayo  Valley  K-12 


Nahanoy  Area  INTERMED 
St  Nicholas  EL 
Elementary  Center  EL 
Mlnersvllle  Area  JSHS 
Fountain  Springs  EL 
Clrardville  EL 
North  Schuylkill  JSHS 
Ringtown  EL 
W  C  Estler  EL 
Seventh  Street  EL 


Southern  Tioga 


VENANGO  COUNTY 
Cranberry  Area 
Franklin  Area 
Oil  City  Area 


Tltusvllle  Area 

WARREN  COUNTY 
Warren  County 


1  Sullivan  County  EL 

2  Sullivan  County  HS 
I     Turnpike  EL 


2  Blue  Ridge  EL 

2  Elk  Lake  K-12 

2  Forest  City  Regional  K-12 

1  Lak«  Avenue  EL 

1  Lathrop  Street  EL 

2  Montrose  Area  JSHS 

1  Susquehanna  Cooaunlty  JSHS 

1  Susquehanna  CooDunity  EL 


1  Clark  Wood  EL 

2  Cowanesque  Valley  EL 
2  Cowanesque  Valley  HS 
2  J  L  T  EL 

2  Williamson  HS 

2  Mansfield  JSHS 

2  Warren  L  Miller  EL 


2  Cranberry  Area  HS 

2  Franklin  HS 

1  Llqcoln  EL 

2  Oil  City  JHS 
2  Oil  City  SHS 

1  Slverly  EL 

2  Tltusvllle  JSHS 

1  Allegheny  Valley  EL 

1  Lander  EL 

1  McCllntock  EL 

2  Sheffield  HS 

2  Youngsville  HS 


s  designated  for  both  National  Dufense  and  National  Direct  Student  Loan  cancellation  benefits 

ts  only 
s  only 


designated   for  National   Defense  Student   Loan  cancellation  benefit 
designated   for  National   Direct  Student   Loan  cancellation  beneflti 


WASHINGTON  COUNTY 
Bethlehem-Center 

Burgettstown  Area 

California  Area 
Charlerol  Area 
McGuffey 

Ringgold 


a„£:rMOiijiUNI)  CO.   (cont'd; 


Trinity  Area 


Washington 


1 

2 

1 

2 

2 

2 

1 

2 

1 

1  ' 

1 

1 

1 

1 

I 

1 

1 

2 

2 

1 

1 

2 

1 


Nonpublic  Schools 

WAYNE  COUNTY 

Wallenpaupack  Area 

Western  Wayne 


WESTMORELAND  COUNTY 
Belle  Vernon  Area 
Derry  Area 

Greens burg-Salem 


Hcaapfield  Area 

Jeannette  City 

Klskl  Area 

Llgonler  Valley 

Monessen  City 
Mt.  Pleasant  Area 


New  Kensington-Arnold 


Bethlehem-Center  EL 
Bethlehem-Center  SHS 
Atlasl>ui;g  EL 
Burgettstown  Area  JSHS 
California  Area  EL 
Charlerol  Area  JSHS 
East -West  Flnley  EL 
McGuffey  JSHS 
Carroll  JHS 
Fifth  Street  EL 
Lincoln  EL 
Ringgold  (Donora)  HS 
Sampson  Star  EL 
Sixth  Street  EL 
Waver ly  EL 
Williams  EL 
Log  Pile  EL 
Trinity  MID  SCH 
Trinity  HS 
Wylle  EL 
Washington  EL 
Washington  HS 
Washington  MID  SCH 

Donora  Catholic  EL 


Nonpublic  Schools 


1  Mount  St  F3ter  EL 

I  St  John  the  Baptist  EL 

1  St  Joseph  EL 

1  St  Mary  of  Czcstochowa  EL 

1  Visitation  EL 


State  Correctional  Institutions 

3     Greensburg  State  Correctional 
Institution 


WYOMING  COUNTY 


Tunkhannock  Area 

2 

Tunkhannock  Area  EL 

2 

Tunkhannock  HS 

2 

Tunkhannock  MID  SCH 

YORK  COUNTY 

Eastern  York 

2 

Eastern  HS 

Northeastern  York  Co 

I 

York  Haven  EL 

Red  Lion  Area 

2 

Red  Lion  Area  SHS 

South  Eastern 

2 

South  Eastern  MID  SCH 

York  City 

2 

Arthur  W  Ferguson  EL 

2 

Edgar  Fahs  Smith  MID  SCH 

2 

Jackson  EL 

2 

Lincoln  EL 

2 

William  Pean  HS 

York  County  AVTS 

2 

York  Count /  AVTS 

Northern  Westmoreland 

No  twin 
Southmoreland 


Hawley  EL 

WaUenpaupack  Area  MtD  SCH 

Aldehvllle  EL 

Hamlin  EL 

Lake  Ariel  EL 

South  Canaan  EL 

Waymart  EL 

Western  Wayne  MID  SCH -SHS 

2  Belle  Vernon  Area  HS 

2  Grandview  EL 

2  Derry  Area  JHS 

1  Nicely  EL 

1  West  Pittsburgh  EL 

2  Greensburg-Salem  JHS 
2  Fort  Allen  EL 

2  Heopflcld  Area  SHS 

1  Manor  EL 

1  Fort  Pitt  EL 

1  Caskill  EL 

1  Jeannette  MID  SCH 

1  Hyde  Park  EL 

2  Kiski  Area  SHS 

I     Cook  Township  EL 

1  Laurel  Valley  EL 

2  Monessen  JSHS 

1  Hurst  JHS 

2  Mt.  Pleasant  Area  SHS 
2     Norvelt  EL 

1  Ramsay  EL 

I  Rumbaugh  EL 

1  Arnold  JHS 

1  Dr  Harold  W  Thomas  EL 

1  Fort  Crawford  EL 

1  J  F  Kennedy  EL 

I  Martin  «X 

1  New  Kensington  JHS 

2  Valley  HS 
AVTS 

1  Northern  Westmoreland  County  AVTS 

2  Norwln  SHS 

2     Southmoreland  Intermediate  EL 
2     Southmoreland  JHS 
2     Southmoreland  SHS 


•  r^.  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefita 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


RHODE  ISLAND 


NOTICES 

SOUTH  CAROLINA 


14461 


List  of  Schools  Detemlncd  to  have  High  Concentrattonn  of  Students   f; 
Tot  Wattonal   Defenga  Student   Lo«n  «nd  National  Direct   Student    Loan  CanceU»tlon  Benefits 


Location 


Cod 


BARJtINGTON 


BRISTOL 


CENTRAL  FALLS 


COVENTRY 
CRANSTON 


CUMBERLAND 

EAST  PROVIDENCE 

GLOCESTER 

HOPKIMTON 
JOHNSTON 

UNCOLN 
HIOOLETOtm 

KARRAGANSETT 

JEWPORT 


NEW  SHOREHAM 
NORTH  SMITHFIELD 

rAimjcKET 


•  Code  1  -  Schoo 
Code  2  -  Schoo 
Code   3  -  Schoo 


School   Name 


Location 


Code 


^AVnUCK£T(cont'd> 


PROVIDENCE 


RXC 

SMITHFIELD 

SOUTH  KINGSTOWN 
TIVERTON 

WARWICK 

WESTERLY 
WEST  WARWICK 
MOOirSOCKT 


St.  Andrews 

By field 

Colt-Andrews 

Guiteraa 

Multi-Unit 

Reynolds 

Walley 

Broad  Street 

Calcutt 

Captain  Hunt 

Central  Falls  Jr-Sr  High 

Ella  Risk 

Holy  Trinity 

Robertsor. 

St.  Matthew/Notre  Dame 

Our  L«dy  of  Czenstochowa 

i 

Almy  ' 

Arlington 

Edgewood 

Gladstone 

Norwood 

Sanders 

St.  Mary's 

St.  Matthew's 

Sophia  Little  School 

Westcott 

Berkley 

B.'  F.  Norton 

Clark 

St.  Patrick 

Oldham 

Tristam  Burgess 

Fogarty  Memorial 

Hope  Valley 

Calef 

Ferri  Middle 

Thornton 

Northern 

Newport  Co.  Catholic  Regional 
01 iphant 

Ocean  Tides  Inc 

Carey 

Coggeshall 

Jesus  Savior 

Lenthal 

Mumford 

Newport  Co.  Catholic  Ragional 

Sullivan 

Underwood  Annex 

Block  Island  '        '"^ 

Halliwell 

Baldwin 

Burns 

Cunn  ingham 

Jenks 

Little  ^ 

Our  Lady  of  Consolation 

Shea  ;, 

Slater 

St.  Mary's 

St.  Teresa 

h!!J*"*^*^   1°'  =^  "^J^^'   Defeiue  and  National   Wrect   Student   Loan  caacellacion  benefit 
designated   for  National  Defenae  Student   Loan  cancellation  benefits  only  """""le 

designated   for  National  Direct  Student  Loan  cancellation  benefits  only 


Low-Incoaie  Families 

the   1978-79  and   1979-80  School  Tears 


*     School  Name 


Transition  House 
Winters 

Bridghan 

Broad 

Camden 

Central  High 

Children's  Center 

D'Abata 

Fogarty-Flynn 

Kenyon 

Laurel  Hill-Ralph 

Lexington 

McVinney  Middle 

McVinney  Regional 

Messer-Wil low-Althea 

0..H.  Perry 

0.  I.  C. 

Sackett 

School  One 

St.  Edward's 

St.  Mary's 

St.  Mary's  Academy  Visitation 

St.  Patrick 

St.  Thereia's 

St.  Xavier 

Stuart 

Vineyard 

Whitaaursh  Hous* 

Williaaw 

lUchaond  S:hool    |^ 

Old  County  Road    '" 
St.  Aloysijs     " 

Hazard 
Peace  Dale 

Pocasset 
Ranger 
Tiverton 
Tiverton 

Conimicut 
Oakland  Be.ich 

Bradford 

Harris  Averue 

J.  F.  Hornan 

Catholic  Regional 

Citizens 

Fairaount 

Fifth 

Grove 

Harris 

Hope 

Kendrick 

McFee 

Pathier 

Second 

Social 

St.  Joseph  Regional 

Voxe 


List  of  schools  Dctcnnlned  to  have  High  Concentrations  of  Students  fro.  ^^-^;-°-:-^/::,^^^^,%.ao  school  Years 

..r   National  Defense  Student  Loan  and  N-.rion.1  Dlrecr  Student  Loan  Cancelation  """^^^^'J^^^'^^^g^ 

Location   Code  *  School  Name   J^ocatlon i£ 


ABBEVILLE  COUNTY 
Abbeville  County-School  District 


BAKB131C  CO  (cont'd) 

Bamberg  County  School  District  No.  2 


2  Wright  Middle  (5-8) 

2  Antreville  EL  (1-4) 

2  Sharon  EL  (1-4) 

2  John  C.  Calhoun  EL  (1-7) 

2  Carver  Middle  (5-8) 

2  Calhoun  Falls  MS  (8-12) 

2  Lowndesville  EL  (1-4) 


AIKEN  COUNTY 
Aiken  County  School  District 


2 

2 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

1 

2 

1 

1 

Department  of  Cortections 

1 


Aiken  JHS  (7-8) 

Eustis  Park  EL  (K,  1-3) 

Greendale  EL  (K.  1-2) 

North  Aiken  EL  (K,  1-6) 

Pinecrest  EL  (4-6) 

Talatha-Hawthorne  EL  (1-6,  7-9) 

Windsor  EL  (K.  1-6) 

East  Aiken  EL  (K,  1-6) 

J.  D.  Lever  EL  (1-6) 

Downer  EL  (K-6) 

Bath  EL  (K-3) 

Burnettown  EL  (4-6) 

Gloverville  EL  (K-6) 

Ridge-Spring  Monetta  HS  (9-12) 

Ridge-Spring  Monetta  Middle  (K-2, 

Wagener  EL  (K-3) 

A.  L.  Corbett  Middle  (4-8) 

St.  Gerald's  Kindergarten 

Aiken  Youth  Correctional   Center 


3-3) 


1  Denmark  Olar  JHS  (7-8) 
1  Denmark  Olar  HS  (9-12) 
1     Denmark  Olar  EL  (K-6) 


BARNWELL  COUNTY 

Barnwell  County  School  District  No.  19 

1  Hacedonia  Middle  (4-8) 

2  Blackville  HS  (9-12) 

1  Blackville  EL  (K-3) 
Barnwell  County  School ^District  No.  2i 

2  Kelly  Edwards  EL  (K-6) 
Barnwell  County  School  District  No.  4'j 

2  aarnwell  EL  (1-4) 

BEAUFORT  COUNTY 

Beaufort  County  School  District 

2  H.  E.  McCra:ken  HS  (7-12) 

2  Battery  Creak  HS  (10-12) 

2  Battery  Creak  EL  (l-6) 

2  Beaufort  EL  (K-6) 

1  Broad  River  EL  (K,  4-6) 

2  Daufuskie  (1-8) 

1  Dale  EL  (K-') 

2  Ladys  Islanl  EL  (K-6) 
2  Port  Royal  :l  (1-6) 

1  Michael  C.  (i ley  EL  (K-6) 

2  Shell  Point  EL  (K-3) 
1  Robert  Smal  s  JHS  (8-9) 

■   1  St.  Helena  IL  (1-6) 

1  St.  Helena  IHS  (7-9)   " 


ALLENDALE  COUNTY 
Allendale  County  Ichool  District   ^  ^  .  ^   ,,. 

Allendale-Fairfax  HS 


„,,^ _  ,9-r2) 

Fairfax  Middle  and  JHS  (4-8) 
Allendale  Priniary  (K-2) 
Allendale  Middle  and  JHS  (3-8) 
Fairfax  Primary  (K-3) 

ANDERSON  COUNTY 
Anderson  County  School  District  No.  1 

2     Anderson  Comprehensive  Day  Care  Piog 
2     Palmetto  HS  (9-12) 

Anderson  County  School  District  No.  3 

2     Iva.  EL  (K-6) 

Anderson  County  School  District  No.  4 

1     Townville  EL  (K-8) 

Anderson  County  School  District  No.  5 


PERKELEY  COUNTY 
Berkeley  Count 


School  i)istr-.ct 

1  Serkelev  Mii.dle  Annex  (5-6) 

2  Berkeley  EL  (K-5) 

1  Cainhoy  EL  '1-6) 

2  Whitesville  EL  (K-4) 
2  Menriv  EL  (1-5) 

1  Macedonia  El  and  HS  (K-12) 

1  Cross  HS  (7- 12) 

1  Cross  EL  (K-6) 

1  Sandridge  El  (K-6) 

1  J.  K.  Gourdin  EL  (K-5) 

1  St.  Stephen;  EL  (K-5) 

1  St.  Stephens  Middle  (6-8) 

1  It.   Stenhen;  HS  (9-12) 

1  Cainhos^  ';''.  (7-12) 


1  Cleo  Bailey  EL  (1-6) 

2  Estes  EL  (1-6) 

2  North  Anderson  EL  (1-6) 

2  Perry  Comprehensive  Day  Care 

1  South  Fant  EL  (1-6) 

1  West  Franklin  EL  (1-6) 


Program 


BAMBERG  COUNTY 

Bamberg  County  School  District  No.  1 


1  Ehrhardt  Middle  (5-7) 

2  Richard  Carroll  Middle  (5-7) 
1  Lewis  L.  Butler  EL  (K-4) 

1  Bamberg  EL  (K-4) 

1  Richard  Carroll   JHS  (8-9) 

2  Bamberg  Ehrharrlt  HS   (10-12) 


CALHOUN  COUNTY 
Calhoun  County  School 
1 
1 
1 
1 
1 

CHARLESTON  COUNTY 

Charleston  County  School 
2 
2 
1 
1 
1 
2 
2 
2 
1 


District 

John  Ford  Middle  (6-8) 
Guinyard  EL  (K-5) 
Bethlehem  FL  (K-5) 
St.  John  HS  {'.'.-V) 
St.  Matthews  (C-K) 


District 

Albemarle  EL  (K-5) 
Angel  Oak  EL  (K-5) 
Henry  P.  Archer  EL  (K-5) 
Baptist  Hill  EL  (K-5) 
Baptist  Hill  HS  (9-12) 
Patrick  Baxter  EL  (K-5) 
J.  Howard  Berry  EL  (1-7) 
Bonds-Wilson  HS  (8-12) 
C.  A.  Brown  HS  (9-12) 


.  Code  1  -  School,  designated  for  Mih  National  Defense  and  National  ^Ire^t  St^-^en^an  cancellation  benefits 
^e  2  -  Sch^l.  designated  for  National  Defense  Student  Loan  cancellation  benefits  o^l^ 
^il   3  -  Ich^  .  d«  Inated  for  National  DTHirstudent  Loan  cancellation  benefits  onb: 
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NOTICES 


SWmi   CAKOLIWA 


NOTICES 


SOOTH   CAROLINA 


14463 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incocie  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  loan  Cancellation  Benefits  for  the  1978-79  <ind  1979-80  School  Yesrg 


List  of  Schools  Determined  to  have  High  Co,,centrations  of  Student,  from  ;;g:;-^^^°::;°/°;,^\^^%.Bo  school  Years 
For  National  Defen»  student  Loan  and  N.Mon.l  Plrerr  Student  L.,an  Cancellation  ^^'^'^'iJ^^ .'^^iJl^JXll^'' 


Location 


Code  *  School  Name 


Location 


Code  *  School  Nami' 


Location 


Coda  *  School  Name 


CHAi<L£ilON   COLNTY 
Charleston   U)   Sch. 


Dlst.  (cont'd) 

1  Bulst  EL  (1-5) 

1  Burke  HS  (9-12) 

1  E.  A.  Burns  EL  (K-7) 

2  Charleston  HS  (9-12) 
1  Chicora  EL  (K-7) 

1  Chicora  HS  (8-12) 

1  Columbus  St.  EL  (K-5) 

1  Courtenay  Middle  (6-8) 

1  Jane  Edwards  EL  (1-7) 

1  E.  B.  Ellington  EL  (K-5) 

1  Mary  Ford  EL  (K-7) 

1  Frierson  EL  (K-6) 

1  Haut  Gap  Middle  (6-8) 

1  Minnie  Hughes  EL  (K-5) 

2  James  Island  Middle  (6-8) 
2  Laing  Middle  (6-8) 

1  Lincoln  Middle  (6-8) 

1  McClellanville  EL  (K-5J 

1  Meminger  EL  (K-5) 

1  Julian  Mitchell  EL  (K-5) 

1  Jennie  Moore  EL  (K-5) 

1  Morningside  EL  (K-7) 

1  Mt.   Zion  EL   (1-5) 

2  Murray-La  Saine  EL  (K-5) 
1  Porcher  EL   (K-7) 

1  A.   8.   Rhett  Middle  (6-8) 

1  Rivers  Middle  (6-8) 

2  St.   Andrews  EL   (K-5) 
2  St.  Johns  HS  (9-12) 

1  Sanders-Clyde  EL   (K-7) 

1  R.   0.   Schroder  Middle  (6-8) 

1  James  Simons  EL   (K-5) 

1  Ben  Tillman  EL   (K-7) 

1  Bethune  EL   (K-7) 

1  Lincoln  HS  (9-12) 


CHtsrrERFia.0  county 

Chesterfield  CO  i.ch  Dlst.  (cont'd) 

2  Robert  Smalls  EL  (3-4) 

2  Pageland  JHS  (7-8) 

2  McBee  HS  (7-12) 

2  Long  JHS  (7-8) 


CL»RENDON  COUNTY 

Clarendon  County  School  District  No.  1 

1  Sjnmerton  Middle  (6-7) 

1  Spring  Hill  EL  (K-5) 

1  St.  Paul  EL  (K-5) 

1  Scotts  Branch  HS  (8-12) 

Clarendpn  County  School  District  No.  2 

2  Manning  HS  (9-12) 


\ 


DILLON  CO  (cont'd) 

Dillon  Co'Unty  School  District  No.  2 


Dillon  County  School  District  Ho 


2  Dillon  HS  (10-12) 

1  J.  V.  Martin  JHS  (8-9) 

2  East  EL  (K-3) 

1  South  EL  (K-3) 

1  Gordon  EL  (4-6) 

1  Learning  Center  (1-6) 

1  Maple  Building  (7) 

1  Stewart  Heights  EL  (K-3) 

3 


Location 

FLORENCE  COUNTY 

Florence  County  School  District  No.  2 

2  Hannah  EL  (,;-6) 

1  Pamplico  EL  (K-4) 

1  Hannah-Pamplico  Middle  (5-8) 

2  Haanah-Pamplico  HS  (9-12) 
Florence  county  School  District  No.  3 


Latta  (1-3) 
Latimer  (4-8) 
Latta  HS  (9-12) 


1  Manning  Middle  (6-8) 

1  Manning  Priinarv  (1-3) 

1  Alcolu  EL  (1-5) 


DORCHESTER  COUNTY 
Dorchester  County. School   District  No. 


Florence  County  School  District  No.  4 


Olanta  HS  (9-12) 

Olanta  EL  #1   (K-3) 

Lake  City  HS  (9-12) 

J.   C. Lynch  HS  (9-12) 

Lake  City  JHS  (7-8) 

J.   C.   Lynch  EL 

Scranton  EL  (K-6) 

Olanta  EL  #2   (4-6) 

Lake  City  EL  #1   and  #1  Annex  (K-1) 

Lake  City  EL  #2  (5-6) 


1 


Clarendon  County  School  District  No.  3 


1     East  ClarenJon  EL  (K-3) 

e  (4-8) 


N    1 
2 

1 

Dorchester  Count'  School 


East  Clarendon  Middlt 
East  Clarenlon  HS  (9-12) 


Dorchester  County 


COLLETON  COONTY 
Colleton  County  School  District 


CHEROKEE  COUMTY 
Cherokee  County  School  District 


Alma  EL  (<-6) 
Mary  Bramlett  (K-6) 
Limestone  EL  (K-6) 
Goucher  School  (K-6) 
Cherokee  HS 


CHESTER  COUNTY 
Chester  County  School  District 


1  Colleton  Walterboro  JHS  (7-8) 

1  Ruffin  HS  (1-12) 

1  Walterboro  IIS  (11-12) 

1  Bells  EL   (1   5) 

1  Black  Stree  EL  (4-6) 

1  Central  (l-i:) 

2  Colleton  EL  (4-6) 

1  Cottaqevilli  (1-8) 

2  Forest  Hill  (1-3) 
2  Hampton  (1-;  ) 

1  Hendersonvi  le  (1-6) 

1  Ivenia  Browi  (1-8) 

1  Jonesvllle  (1-7) 

1  Ritter  (1-8' 

1  Smoaks  Middle  (6-7) 

2  Colleton  HS  (9-10) 

1  St.  Anthony's  School 


2 

School 

1 
2 
1 


Hill  lams  Memorial  (5-9) 
St.  George  HS  (10-12) 
St.  George  EL  (K-4) 

District  No.  2 

Givhans  EL  (5-6) 
District  No.  3 

Clay  Hill    (K-6) 
Harleyville-Ridgeville  (7-12) 
Jenkins  Hill    (K-6) 


Florence  Lounty 


1  Tfmmonsvllle  Primary  (K-2) 

1  Johnson  JHS  (7-9) 

1     Timmonsvllle  HS  (10-12) 

1  .  Brockinqtoo  EL  f3-fil 

ichool  District  No.  5 

2  Johnsonville  Middle  (5-8) 


DORCHESTER  COUNT" 
Department  of  Corrections 


GEORGETOWN  COUNTY 
Georgetown  County  School  District 

Choppee  (4-8 


EDGEFIELD  COUNTY 
Edgefield  Coun 


2  Chester  JHS  (7-8) 

1  College  St.  Eli(l-6) 

1  Dora  Jones-Gayle  EL  (1-6) 

1  Fort  Lawn  EL  (1-5) 

2  Great  Falls  EL  (1-5) 

2  Great  Falls  Middle  (6-8) 

1  Lewisville  EL  (1-5) 

2  Lewisville  HS  (9-12) 

1  Lewisville  Middle  (6-8) 

1  York  Road  EL  (1-6) 


DARLINGTON  COUNTY 
Darlington  County  School  District 


CHESTERFIELD  COUNTY  . 
Chesterfield  County  School  District 


1  Paqeland  EL  (4-6)' 

2  Jefferson  EL  (lt-8) 
2  Edwards  EL  (K-3) 

2  Chesterfield  EL  (4-7) 

2  Cheraw  Primary  (K-2) 

2  Cheraw  EL  (5-6) 

1  Petersburg  EL  (K-3) 

1  McBee  EL  (K-6) 

2  Plainview  EL  (K-7) 
1  Ruby  EL  (K-3) 


DILLON  COUNTY 

Dillon  County  School  District  No.  1 


1  Antioch  EL  (K-6) 

1  Butler  HS  (7-12) 

1  Sonovlsta  El  (K-6) 

1  Washington  St.  EL  (K-6) 

1  Southside  EL  (K-6) 

1  Brockington  EL  (K-5) 

2  St.  John  EL  (K-6) 
1  Cain  EL  (K-5) 

1  Pine  Middle  (6-8) 

1  Mayo  HS  (9-12) 

2  Pate  EL  (K-6) 

2  Springs  EL  (K-6) 

1  St.  David  EL  (1-7) 

1  Rosenwald  HS  (8-12) 

1  Rosenwald  EL  (K-7) 

1  Lamar  EL  (K-6) 

1  Spaulding  Fl  (k.6) 

1  Lamar  HS  (7-12) 

1  Soaulding  HS  (7-12) 


MacDougall  Youth  Correctional  Centir 


y  School  District 

1  Johnston  Primary  (K-4) 

1  W.  E.  Parker  EL  (K-8) 

2  Strom  Thurmond  HS  (9-12) 
2  Merriwether  EL  (K-8) 

1  Douglas  EL  (K-6) 

1  Johnston  EL  (5-8) 


FAIRFIELD  COUNTY 

Fairfield  County  School  ni<;trict 

Uinnsboro  HS  (10-12) 
Mount  Zion  EL  (K,  6-7) 
Geiger  EL  (K-5) 
Fairfield  JHS  (8-9) 
Child  Developn-ent  Center 
Kelly-Miller  EL  (K-6) 
Everett  EL  (4-5) 
Gordon  EL  (K-3) 
McCrorey  Listen 


9-12) 
(K-6) 


-12) 


(K) 


EL  &  HS  (K-12) 


FLORENCE  COUNTY 
Florence  County  School  District  Ho.  1 


*  Code  1  -  Schools  designated  for  both  National  De 
Code  2  -  Schools  designated  for  National  Defense 
Code  3  -  Schools  designated  for  National  Direct 


1     Lake  View  EL  (K-8) 
I     lake  View  HS  (9-121 


1  Carver  EL  (K-5) 

2  Bonaire  (K-6) 

1  Harllee  EL  (K-5) 

1  Holmes  EL  (K-5) 

2  Wilson  HS  (9-12) 

1  North  Vista  (K-5) 

2  Williams  JHS  (7-8) 

1  St.  Anns  Kindergarten 

2  Child  Development  (Pre-school) 

1  McKenzie  (6) 

2  McClenanhan  JHS  (7-9) 


GREENVILLE  COUNTY 
Greenville  County  School 

2 
2 
2 
2 
1 
2 
2 
2 
2 
2 
1 
1 
2 

.  Department  of  Corrections 

2 


Sampit  (K-6) 

Plantersvilli' 

Deep  Creek  (i;-3) 

Browns  Ferry  (K-3) 

Beck  JHS  (7-(;) 

Andrews  Prim;  ry  (K-3) 

Waccamaw  (K-! ) 

Rosemary  (4-!  ) 

Pleasant  Hill  (4-3,  9- 

McDonald  (K-«) 

Maryville  (K-6) 

Howard  Voc.  hS  (9-12) 

Bynum  EL  (K-0 

Andrews  HS  (?-12) 

St.  M*ry-St.  Cyprian  School  (K-3) 

District 

Alexander  EL  (K-5) 
Comprehensiv3  Day  Care  Program 
Cone  EL  (K-5) 
East  Greer  E.  (K-5) 
Hollis  EL  (K-5) 
Monaview  EL  (K-5) 
Overbrook-EaUover  EL 
Sans  Souci  E.  (K-5) 
Stone  EL  (K-'5) 
St.  Anthony's  School 
West  Greenville  EL  (1-5) 
Hollis  Middle  (6-8) 
Monaview  Midille  (6-3) 


(K-5) 


Givens  Youth  Correctional  Center 


GREENWOOD  COUNTY 
Greenwood  County  School 

2 
2 
2 
2 

I 


District  No.    50 

Blake  Primary  (K-4) 

Brewer  Intennedlate  (5-6) 

Lesl  le  Prima  -y  (K-4) 

Mathews  Prim.iry  (K-4) 

Southside  JH'.   (7-9) 

West  Hodges  ntermediate  (4-6) 


fense  and  National  Direct  Student  Loan  cancellation  benefits 
Student  Loan  cancellation  benefits  only 
Student  Loan  cancellation  benefits  only 


*  Code 


1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 


Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  onl 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onl>r 
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SOUTH  CAROLINA 


NOTICES 

SOUn   CAROLINA 
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List  of  Schools  Determined  to  have  High  CoaccntrAt  lens  of  SluJcnts  ftoni  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  llcneflts  for  the  1973-79  and  1979-80  School  Yesrs 
Location Code  *  School  Name Location Code  *  School  Name . 


HAMPTON  COUNTY 
Hampton  County  S(;^oo1  District  No. 


1 


LANCASTER  COUNTY 
Lancaster  County  School  District  . 


List  of  Schools  Determined  to  have  High  Co.icentratlons  of  Students  froa  Low-Incooe  Families 
For  National  Defense  ^t'do°n!  l^arl'ndTt^n:!  Direct  Student  Loan  r.nccHntlon  nnnnf.tn  for  tho  ^'^■'^^T                      ^-^"""^^ 
Location  Code  *  School  Name  Location  Code  *  School  Name 


1  Fennell  EL  (K-8) 

1  Varnville  EL  (K-4) 

1  North  District  Middle  (5-8) 

1  Brunson  EL  (K-8) 

2  Wade  Hampton  MS  (9-12) 
1  Ben  Hazel  EL  (K-2) 

1  Hampton  EL  (3-8) 


Hampton  County  School  District  No.  2 


(4) 


1  Estill  EL  (K-3) 

1  Gifford-Luray  EL 

1  Estill  MS  (9-12) 

1  Estill  Middle  (6-8) 

1  Dixcn  EL  (5) 


HORRY  COUNTY 

Horry  County  School  District 


2  Loris  MS  (8-12) 

1  Sweet  Home  EL  (K-2) 

1  Aynor  EL  (3-6) 

1  Aynor  EL  Annex 

1  Conway  EL  (2-5) 

1  Green  Sea  Floyds  EL  (2-4) 

1  Green  Sea  Floyds  EL  Annex  (K-1) 

1  Homewood  EL  (K-5) 

1  Horry  EL  (1-6) 

2  Kingston  EL  (K-5) 

1  taoris  EL  (K-4) 

2  Midland  EL  (K-6) 

1  N.  Myrtle  Beach  EL  (4-6) 

2  N.  Myrtle  Beach  Primary  (K-3) 
2  Pee  Dee  EL  (K-5) 

2  South  Conway  EL  (K-5) 

2  Aynor  HS  (7-12) 

2  Conway  HS  Annex 

2  GTeen  Sea  Floyds  HS  (9-12) 

2  N.  Myrtle  Beach  HS  (7-12) 

2  Conway  Middle  (7-8) 

2  Conway  Middle  Annex  (6) 

1  Green  Sea  Floyds  Kiddle  (5-8) 

1  Longs  Middle  (6-7) 


JASPER  CmtNTV 
Jasper  County  School  District 

1      Ridqeland  HS  (8-12) 
1     Hardeeville  EL  (1-6) 
1     Jasper  EL  (1-7) 
1     West  Hardeeville  (7-12) 


2  Central  EL  (K-3) 

2  Dobson  EL  (3-4) 

2  Heath  Springs  EL  {K-8) 

2  Kershaw  EL  #1  (1-3) 

1  Kjrshaw  EL  #2  (K,  4-5) 

1  South  JHS 

1  Southside  EL  (5) 


LAURENS  COUNTY 
Laurens  County  School  Oistrict  flo.  GS 

2  Sanders  EL  (5-fr) 

2  Gray  Court-Owinqs  (3-«) 

Laurens  County  School  District  No.  •)•■ 

2     Joanna  EL  (1-6) 
-»  2     Martha  Ten-' ■ /tr^ddle 

LEE  COUNTY 
Lee  County  Scbool  District 


CA.tiU.  CO.  (cont'd) 

Marlon  County  Sehool  District  No.  3 

1  Terrell's  Bay  JHS  (5-9) 
1  Pleasant  Grove  EL  (K-2) 
1     Rains  Centenary  HS  (10-12) 


Marion  County  School  Oistrict  No 


1     Britton's  Neck  HS  (7-12) 
1     Bethel  EL  (K-6) 


ORANGEBURG  COUNTY 

Orangeburg  County  School  Oistrict  'lo.  3  (con't) 
I     Ho-.lv  Hill  HS  (9-12) 

Orangeburg  County  School  District  No  4 

1     Edisto  Middle  (4-3) 
1     Edisto  Primary  (K-3)- 
1     Edisto  tlS  fo-l?> 

Orangeburg  County  School  District  No.  5 


MARLBORO  COUNTT 
Marlboro  County  School  District 

Bennettsyille  Primary  {K-2) 
Bennettsville  EL  (5-6) 
Bennettsyille  JHS  (7-9) 
Bennettsville  HS  (10-12) 
Bennettsyille  Intermediate  (3-4) 
Marlboro  Comprehensive  Development  Cer 
Kollock  EL  (4-7) 
Wallace  Primary  (K-3) 


LEXINGTON  COUNTY 
Lexington  County  School 


Lexington  Couni; 


2 

School 


Mt.  Pleasam  (9-12) 
Lower  Lee  El  {K-8) 
Fleming  EL  (K-8) 
Bishopville  Primary  (K-4) 
Bishopville  Middle  (5-9) 
Bishopville  HS  (10-12) 
As hwood- Central  HS  (7-12) 
West  Lee  EL  (K-6) 


Oistrict  llo.  3 

Leesville  EL  (K-4) 
Bite'huro  lejsville  Middle  (5-8) 
District  "io.  4 


NEWBERRY  COUriTV 
Newberry  County  Sc 


Swansea  Middl£  (6-3) 


Wallace  Primary  l' 
Wallace  HS  (8-12) 


MCCORMICK  COLNIY 
McCormick  County  School  District' 


John  de  la  Howe 


KERSHAW  COUNTY 

Kersiiaw  County  Scioti   Diitrict 


1  McCormick  HS   (9-12) 

1  McCormick  Mi. Idle  (5-8) 

1  McCormick  EL  (K-4) 

2  Plum  Branch  IL  (K-3) 
1  Willington  El  (K-8) 

1  John  de  la  H(we  School 


Adamsvilie  EL  (6-8) 
Fletcher  Memorial  (4-5) 
McColl  Primary  (K-3) 
Clio  EL  (K-6) 
Clio  HS  (7-12) 
Blenheim  Primary  (K-3)    ^ 
Blenheim  EL  (4-6) 
Blenheim  HS  (7-12) 
McColl  HS  (9-12) 

lool  District 

Newberry  HS  (9-12) 
Boundary  Street  EL  (K-4,  6) 
Bush  River  EL  (K-6) 
Gallman  Middle  (6-8) 
Garmany  Middle  (5-8) 
Prosperity  EL  (K-4)  -- — 
Reuben  EL  (K-4) 
Rikard  Middle  (5-8) 
Sllverstreet  Middle  (5-8) 
Speer  Street  EL  (1-3) 


OCONEE  COUNTY 
Oconee  County  School  Oistrict 

2     Keowee  EL  (K-8) 
2     Taroassee  EL  (K-«) 


1 
1 
1 
2 
\ 
1 
1 
1 
2 
1 
V 
2 

Orangeburg  County  School 
1 
1 


Hhlttaker  EL  (3-<) 
Sheridan  EL  (3-4) 
Rivelon  EL  (5-6) 
Orangeburg-Wilkinson  (10-12) 
North  Road 
Nix  EL  (5-6) 
ttellichamp  EL  (K-2) 
ftershall  EL  (K-2) 

Ellis  Ave  Comprehensive  Day  Care  Cen 
Brookdale  JHS  (7) 
Bellevile  JHS  (8-9) 
Holy  Trinity 
District  No.  6 

North  HS  (7-12) 
North  EL  (►-61 


Bethune  EL  (K-6) 

Midway  EL  (K-6) 

Baron  DeKalb  EL  (K-6) 

Camden  EL  #2  (4-5) 

Camden  EL  #1  Primary  (K-3) 

Bethune  Middle  and  HS  (7-12) 

Mt.  Pisgah  EL  (K-6) 

Baron  Dei'alb  H5,(7-12) 
Mt.  Pisgah  HS  (7-12) 


MARION  COUNTY 
Marion  County  School  District  No.  1 


2  Southside  (3-4)i 

1  Marlon  HS  (9- 121) 

2  Easterling  {> -2) 
1  Jonakin  Middle  \7-8) 
1  Marion  EL  (5-6)' 


Oistrict  No.  1 
Hunter-Klnard  HS  (9-12) 
Springfield  EL  (3-6) 
Norway  JHS(7-8) 
Neeses  EL  (1^^) 


Department  of  Corrections 


Wateree  River  Correctional  !;.«.*. 


Marion  County  School  District  No.  2 
1 
1 
t  1 

1 
1 
1 


Nichols  EL  (K-6) 
Mullins  HS  (9-12) 
McCormick  Prioary  {K-3) 
North  Mullins  Primary  (K-3) 
Mullins  JHS  {7-A) 
Mullins  EL  (4-6) 


ora:<geburg  county 
Orangeburg  County  School 

1 
1 
1 

1 

Orangeburg  County  School  District  No.  2 

1  Bowman  EL  (K-4) 

1  Bowman  HS  (5-12) 

Oranqeburp  County  School  "district  No.  3 

fJaillard  Primary  {K-4) 
St.  J»mes  Middle  (5-8) 
Dantzler  EL  (3-8) 
Holly  Hill  Middle  (5-8) 


^    ,"    i  "  S'''""'*  designated  for  b<_.Mi  National  IV f c-nae  and  Natloiwl  Direct  Student  Loan  cancellatljn  benefits 
^  Code  2  -  Schools  designated  ior  National  Defense-  Student  Loan  cdncellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  StuUenC  Loan  cancellation  benefits  only 


Holly  Hill  Primary  (K-4) 
Providence  Primary  (k-2) 
Roberts  HS  (9-12) 
Vance  EL  (K-8) 


Orangeburg  County  School  District  Ho.  7 

1  Elloree  HS  (9-12) 

1  Elloree  EL  {K-8) 

Orangeburg  County  School  District  No.  8  / 

2  BranchvilU  HS  (3-12) 
2  BranchyilU  EL  (K-7) 

PICKENS  COUNTY 
Pickens  County  School  District 

2  Northslde  Conprehenslve  Pay  Care 

RlCHLAflU  COUIiTY  ' 

Richland  County  School  District  No.  1 

2  Logan  Alteitjative  (7-1^) 

2  Eau  Claire  HS  (9-12) 

2  C.  A.  John; on  HS  (9-12) 
1  .   Alcorn  Midi 1e  (6-8) 

1  Arden  EL  (1-5) 

2  Atlas  Road  EL  (K,  4-5) 
2  Bradley  EL  {K-6) 

1  Brennan  EL  (K-5) 

2  Bumside  El  (K-5) 
1  U.  H'.  Burtcn  (K-5) 
1  Carver  EL  (K-5) 

1  Crane  Creek  EL  (K-5) 
\  Crayton  Micdie  (6-8) 

2  Caughman  Read  Middle  (6-7) 

1  Denny  Terrace  (K-5) 

2  Fairwold  Middle  (7-8)  . 
1  Gadsden  EL  (K-5) 

1  Gibbes  Middle  (6-8) 

2  Greenview  EL  (K-6) 
2  Hand  Middle  (6-8) 

2  Hopkins  EL  (K-5) 

1  Hyatt  Park  EL  (K-5) 

1  Lyon»Street  (K-S) 

1  McCants  (K-6) 

1  A.  C.  Moore  EL  (K-5) 

1  Sarah  Nance  (K-5) 

1  Olympia  Middle  (6-8) 

1  W.  A.  Perry  Middle  (6-8) 

1  Roosevelt  Village  (1-5) 

2  Rosewood  EL  (K-5) 

2  S.  Kilbourne  EL  {K-5) 

1  John  P.  Thomas  (K-5) 

1  Virginia  Pack  EL  (K-6) 

2  Wardlaw  EL  (5-6) 

1  Watkins  EL  (K-5) 

2  St.  Martin's  Early  Childhood  Center 
1  Webber  EL  (K-7) 


♦  Code  I  -  Schools  designated  for  both  National  Defense  and  National 
Code  2  •  Schools  designated  for  Natlooal  Defense  Student  Loan  cancc 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancel 


Direct  Student  Loan  cancellation  benefits 
nation  benefits  only 
lation  benefits  only 
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NOTICES 


!>Ol'TH  CAROLINA 


List  of  School*  Determined  to  have  High  Cinoentratlona  of  Studentt  from  tow-Inconie  Faalllea 
For  National  Defengg  Student  Loan  and  National  Direct  Student  :x)an  Cancellation  Beneflta  for  the  1978-79  ind  1979-80  School  Yearg 
Location Code  *  School  Name  Location Code  *  School  Nan; 

RICHLAMI)  COUNTir 
Richland  County  School  District  No.  2 


Department  of  Corrections 
2 
1 
1 
2 
2 


•^ 


Anna  Boyd  Comprehensive  Day  Ccir.- 
Bethel -Hanberry  Schools  (4-6.  7-9) 
Blythewood  EL  (K-3) 


Central  Correctional  Institution 
Kirkland  Correctional  Institution 
Manning  Correctional  Institution 
Watkins  Pre-Release  Center 
Hcmen's  Correctional  Center 


Ji."  ."iK  CO.  (cont'd) 
Sumter  County  School  District  No.  17 


Department  of  Youth  Services 
1 
1 
2 


Willow  Lane  School 

Birchwood  School 

Reception  and  Evaluation  Center 


2  Sumter  hS-Council  St 

1  Lemira  EL  (K-5) 

1  Wilder  EL  (K-5) 

1  Willow  Drive  EL  (K-5) 

Z  Alice  Drive  EL  (K-5) 

1  Bates  Middle  (6-8) 

1  Alice  Drive  Middle  (6-Q) 

2  Crosswell  Drive  EL  (K-5) 

1  Millwood  EL  (K-5) 

2  Sumter  HS-MclaurIn  (9) 

1  St.  Jude's  Primary 

2  St.  Jude's  HS 


(10) 


SALUDA  COUNTY 
Saluda  County  School  District 

2    Riverside  Middle  (5-8) 
2     Saluda  EL  (K-4) 


SPARTANBURG  COUNTY 

Spartanburg  County  School  District  No.  2 

2    Cooley  Springs  EL  (K-7) 

1  Fingerville  EL  (1-7) 

Spartanburg  County  School  District  No.  3 

2  Pacolet  EL  (3-6) 

Spartanburg  County  School  District  No.  5 

2     Startex  EL  (K-6) 

f    Spartanburg  County  School  District  No.  6 

2     Arcadia  EL  (K-5) 

Spartanburg  County  School  District  No.  7 


UNION  COUNTY 
Union  County  School  District 

1 

2 

2 

2 

2 

2 

WILLIAMSBURG  COUNTY 
Williamsburg  County  School  District 


Carlsan  (K-3) 
Excelsior  EL  (K-6) 
Foster  Park  (K-5) 
Jonesville  EL  (K-6) 
Jonesville  HS  (7-12) 
West  End  (6) 


2 

Carver  JHS  (7-9) 

2 

Cleveland  JHS  (7-9) 

1 

Fremont  EL  (K-6) 

*                                  O 

Z.  L.  Madden  EL  (K-6) 

1 

Park  Hills  EL  (K-6) 

SUMTER  COUNTY          ' 

Mary  H.  Wright  (K-6; 

Sumter  County  School  Distri 

ct  No.  2 

1 

Manchester  EL  (K-8) 

1 

Delaine  EL  (K-6) 

<-               1 

Eastern  EL  (K-8) 

2 

Ebenezer  JHS  (8-9) 

2 

High  Hills  Middle  (6-7) 

2 

Mayewood  HS  (9-12) 

1 

Mayesville  Inst.  EL  (1-6) 

1 

Rafting  Creek  EL  (K-5) 

2 

Furman  HS  (9-12) 

1 

St.  John  EL  (1-6) 

2 

Cherryvale  EL  (1-6) 

1 
1 

.1 
1 
1 
1 
t 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

2 

1 

YORK  COUNTY 

York  County  School  District  No. 


I) 


St.  Annt 's  Preschool 
Cades  Hebron  (k-4) 
Battery  Park  (K-12) 
St.  Mark  (K-12) 
Greeleyvllle  Primary  (K-3) 
C.  E.  Murray  (4-12) 
Hemingway  Primary  (K-3) 
Williamsburg  Primary  (K-3) 
Lane  EL  (K-8) 
Kingstree  EL  (4-7) 
Hemingway  Middle  (4-8) 
Cades  Hebron  Middle  (S-8) 
Kingstree  HS  (9-12) 
Anderson  Primary  (K-3) 
Blakely  Middle  (3-8) 
Kingstree  JHS  (8) 
Cades  Hebron  (9-12) 
Hemingway  HS  (9-12) 
Williamsburg  HS  (9-12) 


2     Sharon  EL  (K-6) 

2     Jefferson  EL  (4-5) 

2  Harold  C.  Johnson  Middle  (6-8) 


York  County  School  District  No.  3 


1  Sunset  Park   (4-6) 

2  Richmond  Drive  (1-6) 
2  Norths ide  (1-3) 

2  Belleview  (1-6) 

1  St.  Mary's 


NOTICES 

JiUm  DAKOTA 
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T4.I-  nf  Schoola  Deteralned  to  have  High  (kmcent  rat  Ions  of  Student*  from   Low- Income  Fimllles 
For  National  Defense  "'de°^  ^arl:d°'N^tl:^''Dlrect  StudLt  ..an  Cancellation  benefit,  for  the  i;78.79^.nd  1979-80  SchoolYe^ 
Location  Code  *  School  Name  Location Code  *  School  Ha». _ 


<  i lease  note  that  all  elementary  and  secondary 
schools  in  this  Stttte  operated  by  the  Bureau 
of  Indian  Affairs  are  considered  to  neet  the 
qualification  of  a  high  concentration  of 
students  from  l»w-lncorie  families,  and  are, 
therefore,  not  included  on  this  list.) 


Aberdeen  Ui strict 


2 
1 
2 
2 
2 
2 
2 


Alpena  District 

s 

Andes  Central  District 
Artesian  District 
Astoria  District 

Avon  District 

Belle  Fourche  District 

Bennett  County  District 


Beresford  District 
Bison  District 
Boncsteel  District 

Bowdle  District 
Bristol  District 

Britton  District 

Brookings  District 
Burke  District 


3 
I 
3 


3 

3 


2 
1 

3 
1 

3 

3 


Henry  Neill   El   K-6 
Lincoln  El   K-6 
O.M.   Tiffany  El   K-6 
May  Overby  El   K-6 
Sinmons  JHS  7-9 
Central  HS  10-12 
Holgate  JHS  7-9 


Alpena  El   K-6 
Andes  El   K-8 
Artesian  HS  9-12 


Astoria  El   K-8 
Astoria  HS  9-12 


Avon  El   K-8 
Rouse  El   K-8 


tiay  Park  El  2-4 

Belle  Fourche  Migrant  Progran 


Bennett  County  HS  9-12 
Martin  Grade  K-8 
Central  School  K-8 
Tuthill  School  K-8 
Pleasant  Valley  El  K-8 
England  El  K-8 


Beresford  El  K-8 
Woodfield  Center 

Bison  El  K-6 
Bison  HS  7-12 

Bonesteel  El  K-6 
Bonesteel  HS  7-12 


Bowdle  El  K-8 


Bristol  El  K-8 
Bristol  HS  9-12 


Britton  El  K-B 
Britton  HS  9-12 


Brookings  Middle  6-8 


Herri ck  El  K-8 
Lucas  El  K-8 


Canova  District 
Canton  District 
Carthage  District 

Chamberlain  District 


Chester  Area  District 

Clark  District 
Clear  Lake  District 

Colome  District 
Conde  District 

Corona  District 

Crcsbard  District 
Custer  District 
Dell  Rapids  District 

Deubrook  District 

Douglas  District 


1 
3 
2 
1 
1 
1 


2 
2 


Canova  HS  •)-12 
Canton  HS  7-12 


Carthage  El  K-8 
Carthage  HS  9-12 

Chamberlain  El  K-6 

Chamberlain  JHS  7-8 

Chamberlain  HS  9-12 

Ft.  Thompson  K-8 

Prairie  Center  K-8 

St.  Joseph's  Indian  School 


Chester  El  K-6 
Chester  JHS-SHS  7-12 


dark  El  K-8 


Clear  Lake  El  K-6 
Clear  Lake  HS  7-12 


1    Colome  El  K-8 

1    Conde  El  K-6 
1    Conde  HS  7-12 


3    Corona  El  K-8 
3    Corona  HS  9-12 


3    Onaka  El  K-5 
3    Fairburn  El  1-8 


2    De11  Rapids  El  K-6 
2         De1l  Rapids  HS  7-12 


3    Toronto  El  K-6 
3    White  HS  9-12 


1  Douglas  El  K-6 

2  Vandenber?  El  7-8 
2    Douglas  HS  9-12 


Cheyenne-Eagle  Butte  District 

1    Cheyenne-Eajle  Butte  K-8 
I    Cheyenne-Eagle  Butte  9-12 
1    Ridgeview  El  1-8 


Egan  District 

Elk  Point  District 

Elm  Valley  District 


1    Egan  El  1-6 

1  Egan  HS  7-12 

2  Elk  Point  El  K-8 


1    Barnard  El  <-8 
3    Frederick  Hi  9-12 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schoola  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  I>efen8e  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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List  of  School*  Determined  to  have  High  0>ncentratlon*  of  Students  fro«  Low-Inco«e  Fiallles 
For  National   Defense  Student   Lo«n  snd  National   Direct  Student   lx>en  Cencelletlon  Benefits   for   the   1978-79  i nd   1979-80  School  Years 
Location  Code  *     School  Name Location Code  *     School 


Ethdn  District 


Hecla-Hou^hton  District 


• 

Hecia  El  K-6 

Ethan  El  IC-8 

\ 

Heel  a  JHS  7-8 

Ethan  MS  9-12 

Hecia  HS  9-12 

Fairfax  District 

Henry  District 

Fairfax  El  1-8 

Henry  El  K-8 

/ 

Fairfax  HS  9-12 

Henry  HS  9-12 

Faulkton  District 

Herreid  District 

1 

Faulkton  El  K-8 

Herreid  El  K-8 

Banner  El  1-8 

Herreid  HS  9-12 

Seneca  El  K-6 

Flandreau  District 

Mill  City  District 

Hill  City  El  K-6 

Flandreau  El  K-8 

Hill  City  HS  7-12 

Florence  District 

Florence  El  1-8 

Hosmer  District 

Keystone  El  K-6 

Florence  HS  9-12 

Hosmer  El  K-8 

Sary  District 

Hosmer  HS  9-12 

Gary  El  K-8 

Hot  Springs  District 

Gary  HS  9-12 

1 

Hot  Spring;  El  K-S 

Geddes  District 

' 

2 

Hot  Spring.  Ms  6-8 

2 

Hot  Spring;  HS  9-12 

Geddes  El  K-8 

I 

Brainerd  Indian  School  7-12 

Geddes  HS  9-12 

61enh4Ri  District 

Hoven  District 

3 

Hoven  HS  9  12 

Glenham  El  1-6 

1 

Lebanon  El  1-8 

Glenhan  HS  7-12 

■^ 

1 

Arean  El  1  8 

6rant-0eue1  District 

• 

1 

Lowell  El  -8 

T 

Fayette  El  1-8 

1 

Grant-Deuel  El  K-6 

3 

Lincoln  El  1-8 

1 

Grant-Deuel  HS  7-12 

1 

Sanner  El  1-8 

Gregory  District 

HoiMrd  District 

1 

Gregory  El  K-8 

1 

Howard  El  K-6 

3 

Dallas  El  1-6 

2 

Howard  HS  7-12 

Groton  District 

2 

Groton  El  K-6 

Hudson  District 

3 

Hudson  El  K-8 

2 

Groton  Central  7-12 

3 

Hudson  HS  '.-12 

Haakon  District 

3 

Philip  El  K-8 

Huron  District 

1 

Buchanan  E1  K-6 

Ha«11n  District 

1 
2 

McKinley  E1  K-6 
Jefferson  M  K-6 

1 

Bryant  El  K-9 

3 

Wilson  El  »-6 

1 

Hazel  El  K-9 

3 

Huron  Color.y  K-8 
Riverside  Colony  K-8 
Huron  JHS  7-9 
Huron  SHS  10-12 

Hanson  District 

1 

1 

Lake  Norden  El  K-9 
Hamlin  HS  10-12 

3 
2 
2 

3 

Fulton  El  1-3 

1 

Our  Hone.  Inc. 

3 

Fanner  El  K-6 

3 

3 

Hanson  JHS  7-8 
Hanson  HS  9-12 

Hyde  District 

1 

Highnore  El  K-8 

Harding  County  Dis 

irict 

1 
3 

Stephan  K-8 
Convent  EL  K-8 

3 

Buffalo  El  K-8 

- 

1 

Pratt  El  K-3 

3 

Camp  Crook  El  K-8 

1 

Valley  El  K-8 

3 

Harding  El  K-8 

3 

Washington  El  K-8 

3 
3 

Karinen  El  K-8 
Lanesboro  El  K-8 

1 

Highmore  HS  9-12 

• 

1 

Lincoln  El  K-8 

Ipswich  District 

1 

Ludlow  El  K-8 

1 

Ipswhich  El  K-8 

1 

Morbeck  El  K-8 

1 

Rosette  El  K-8 

1 

Sky  Ranch  for  Boys 

1 

Ipswich  HS  9-12 

Harrold  District 

Iroquois  District 

1 

Hidden  Valley  El  1-8 

3 

Iroquois  El  K-6 

1 
3 
3 

Riverdale  El  K-8 
Harrold  El  K-8 
Snake  Butte  El  1-8 

Isabel  District 

3 

Isabel  HS  9-12 

♦  Code  1  - 

Schools 

designated  for  bot^  Natl 

onal  Defense  and  National  Direct 

student 

Loan  cancellation  benefits 

Code  2  - 

Schools 

designated  for  National 

Defense  Student  Loan  cancellation 

benefit 

a  only 

Code  3  - 

Schools 

designated  for  National 

Direct  Student  Loan  cancellation 

benefits 

only 

List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  f  "1"^°^/"'^"".  ..  ...   „^„, 

For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  ...d  1979-80  School  Year, 
location  Code  *  School  Name  U>catlon  Code  *  School  Name 


Java  District 
Jefferson  District 
Kadoka  District 
Kimball  District 


Mitchell  District 


Lake  Central  District 
Lake  Preston  District 

Langford  District 

Lead-Deadwood  District 


Letmion  District 
Lennox  District 
Leola  District 


Letcher  District 
Mc  Intosh  District 

Mc  Laughlin  District 

Marion  District 
Meade  District 

Milbank  District 
Miller  District 


3    Java  El  1-8 

2  Mc  Cook  El  K-8 

3  Wanblee  El  1-8 


1  Kimball  El  K-8 

3  Kimball  HS  9-12 

3  Eagle  Center  El  K-8 

3  Highland  El  K-8 

1  Lyons  El  K-8 

1  Smith  El  K-8 

1  Richland  El  K-8 


Garfield  El  1-6 


1    Lake  Preston  El  K-6 
1    Lake  Preston  HS  7-12 


3    Langford  El  K-6 
3    Langford  HS  7-12 


2  CentVal  Canpus  El  K-6 

3  Washington  EL  1-3 
2  Deadwood  El  K-6 

2  Lead  HS  9-12 

2  Deadwood  JHS  7-8 


2    Lemmon  El  K-8 
2    Lennox  El  K-8 


1  Leola  El  K-8 

3  Long  Lake  El  1-6 

3  Long  Lake  Colony  K-8 

3  Spring  Creek  Colony  K-8 

1  Leola  HS  9-12 


3    Letcher  El  K-8 

1     Mc  Intosh  El  K-8 
1    Mc  Intosh  HS  9-12 


1    Mc  Laughlin  El  K-8 
1    Mc  Laughlin  HS  9-12 


Monroe  Middle  6-8 


2    Williams  JHS  7-9 
2     Erskine  El  K-6 


1  ^  Primary  El  1-3 


2 
2 


Koch  El  K-6 
Milbank  SHS 


3     St.  Lawerence  El  K-6 
3    Ree  Heights  El  K-6 
3    Bates  El  K-8 


1 
2 
2 
2 
2 
1 


Montrose  District 

Mt.  Vernon  District 
New  Effington  District 

Newell  District 

New  Underwood  District 
Northwestern  District 

Oldham  District 
Parker  District 
Parkston  District 

Pierre  District 

Plankinton  District 

Platte  District 
Pollock  District 

Polo  District 
Ramona  District 

Rapid  City  District 


1 
3 


3 
3 
3 


3 
3 
3 


2 

3 


i  pates  tl  n-B ^___ . ,    .wy.^ ^.  -  

W  c^^   1  -  Schnola  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 


^;oae  1  -  DCnooia  aesignaLca  loi  uui-ii  n«n.*ijiia*  v^ njna^  "'i^  i«.fc*w..-«  " 

Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benef 


Whittier  El  K-6 
Longfellow  El  K-6 
Eugene  Field  El  K-6 
Litchfield  EL  K-6 
Mitchell  JHS  7-9 
Abbott  House 


Montrose  El  1-8 
Montrose  HS  9-12 


Mt.  Vernon  El  K-8 
Mt.  .Vernon  HS  9-12 

New  Effington  El  1-8 
New  Effington  H5  9-12 


Nisland  El  1-8 
Vale  El  1-6 
Cottonwood  El  1-8 


New  Underwt  od  El  K-8 
Harmony  El  K-8 


Northville  El  K-4 
Brentford  11  K-3 
Mellette  M  ddle  5-8 


Oldham  El  l'.-8 
Oldham  HS  !l-12 


Parker  El  1.-8 
Parker  HS  t-lZ 


Parkston  E  K-8 
Dimock  El  ;-8 
Parkston  Hi  9-12 


Pierre  JHS  7-9 
Valley  View  Center 

Plankinton  El  K-6 
State  Training  School 

Laroche  Colony  K-8 

Pollock  HS  9-12 
Mound  City  El  K-8 


Polo  El  K 
Polo  HS  7-12 

Ramona  El  K-8 
Ramona  HS  9-12 


Horace  Mann  El  K-6 
General  Beadle  K-6 
Garfield  El  K-6 
Bergqulst  El  K-6 
Rapid  Valley  K-6 


:lts  only 
ts  onl] 
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NOTICES 
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Llat  of  Schools  Determined  to  have  High  Concentrations  of  Students  froa  Low-Income  Families 
for  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Befeftts  for  the  1978-79  tnd  1979-80  School  Tears 
Location  Code  *  School  Name        Location  Code  *   School  Name  


List  of 
For  National  Defense  Student 


Location 


Schools  Determined  to  have  High  Cor.centratlons  of  Students  from  Low-Income  Families 
Loan  and  National  Direct  Student  Lean  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Code  *  School  Name  Location Code  *  School  Name 


Wesslngton  District 


rtTj  1-!  Ci-.y  Jlarlct 
'^       (corf*) 


1 

3 
1 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Redfield  District 
Roscoe  District 

Rosholt  District 
Roslyn  District 

Rutland  District 

Salem  District 
Scotland  District 

Shannon  County  District 


Sioux  Falls  District 


Sisseton  District 


Smee  District 


South  Shore  District 


Spearfish  District 


Robbinsdale  El  K-6 
Black  Hawk  El  K-3  ' 
Knollwood  K-6 
North  JHS  7-9 
Wilson  E1  K-6 
Tallent  El  K-6 
Canyon  Lake  El  K-6 
South  Canyon  El  K-6 
Meadowbrook  El  K-6 
South  JHS  7-9 
West  JHS 

Central  HS  10-12 
Stevens  HS  9-12 


Redfield  El  K-6 


Roscoe  El  K-8 
Roscoe  HS  9-12 


White  Rock  Colony  El  1-8 
Rosholt  El  K-8 
Rosholt  HS  9-12 


Roslyn  El  1-8 
Eden  El  K-4 
Roslyn  HS  9-12 


Rutland  El  K-8 
Rutland  HS  9-12 


Salem  El  K-8 

Kaylor  El  1-6 
Lesterville  El  K-6 


Red  Shirt  El  K-8 

Rockyford  El  K-8 

Pine  Ridge  Middle  K,  6-8 

Batesland  El  K-8 

Red  Cloud 


Laura  B.  Anderson  El  K- 
Hawthorne  El  K-6 
Lincoln  El  K-6 
Franklin  El  K-6 
Bancroft  El  K-6 
Mc  Crossan  Boy's  Ranch 
Summit  Oaks  Center 
Calvin  Coolidge  HS 


Peever  El  K-5 
Mestside  El  K-5 
Thollehauge  Middle  6-8 
Sisseton  HS  9-12 
Tekawitha  Children's  Home 


Wakapala  El  K-8 
Wakapala  HS  9-12 


South  Shore  El  K-8 
South  Shore  HS  9-12 


Spencer  District 


Stanley  County  District 


Stlckney  District 


Sully  Buttes  District 


Surnnit  District 


Timber  Lake  District 


Todd  County  District 


Tulare  District 
Vcbleh  District 

Vermillion  District 

Nagner  District 

Hill  District 

Katertown  District 


Waubay  District 


Waverly  District 


Mebster  District 


Spencer  El  K-8 
Spencer  HS  9-12 


Ft.  Pierre  El  K-6 
Wendte  El  1-6 
Cheyenne  El  1-8 
Trail  El  1-8 
Stanley  County  HS  9-12 

Stlckney  El  K-8 
Aurora  Center  1-6 


3    Wesslngton  El  K-8 
1    Wesslngton  HS  9-12 


Wesslngton  Springs  District 
3 

West  Central  District 


Gann  Valley  El  1-8 


Humbolt  El  K-8 


Willow  Lake  District 


Wilmot  District 


Wood  District 


Onfda  El  K-8 


Sunnit  El 
Sumnit  HS 


K-6 
7-12 


West  River  District 


White  Lake  District 


White  River  District 


1    Dupree  El  K-8 
3    Dupree  HS  9-12 
3    Faith  HS  9-12 


1    White  Lake  El  1-8 
1    White  Lake  HS  9-12 


1    White  River  El  K-8 
1    Prairie  View  El  K-8 
1    White  River  HS  9-12 


Woonsocket  District 


Yankton  District 


Tliiber  Laka  El  K-8 
Timber  Lake  HS  9-12 


Todd  Count/  HS  9-12 
Todd  County  JHS  7-8 
South  Mission  El  4-6 
Noi^h  Mission  El  K-3 
Rosebud  El  K-6 
He  Dog  El  K-8 
Okreek  El  K-8 
Spring  Creek  El  K-8 
Zion  Lutheran 


Tulare  El  K-8 


Veblen  HS  '/-12 
Veblen  El  »-6 


Austin  El   k-4 
Versiillion  Middle  5-8 


Wagner  El   K-8 
Wagner  HS  9-12 


Wasta  El   1-8 
Big  Fotte  El   1-8 


Garfield  El   K-6  • 
Grant  El   K-6 
Mc  Kinley  El   K-6 
Roosevelt  El   K-6 
Watertown  JHS  7-9 
Watertown  SH  10-12 


Uaubay  El   K-8 
Uaubay  HS  9-1? 


Waverly  El   K-8 
Waverly  HS  9-12 


Webster  El  K-8 


1 


1 
3 

1 
1 
1 
1 
1 
1 


Willow  Lake  El  K-8 


Wilmot  El  K-8 
Wilmot  HS  9-12 

Wood  El  K-8 
Witten  El  K-8 
Wood  HS  9-12 
Pahapesto  1-8 
Springview  El  1-8 
Curlew  El  1-8 


Woonsocket  El  K-8 


Beadle  El  K-6 
Lincoln  El  K-6 
Webster  El  K-6 
Yankton  HS-9-12 
Yankton  Midde  7-8 


.r^NLS^Jifi 


West  El   1-6 


*  Code  1  -  Schools 
Code  2  -  Schools 
Code  3  •  Schools 


designated   for   both   National    Defense   and  National    Direct   Student    Loan  cancellation  benefits 
designated    for   National    Defense   Student   Loan  cancellation  benefits   only 
designated   for  National  Direct  Student  Loan  cancellation  benefits  only 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 

For  National  Defense 

Student  Loan  and  National  Direct  Student  Loin  Cancellation  Benefits  for  the  1978-79  anl  1979-80  School  Years 

Location 

Code  *  School  Name                       Location           -Code  *  School  Name 

Anderson  County 

1     Briceville  (K-8)                   Carter  County          1     Cloudland  El  (K-6) 

3     Like   City  (K-8)                                          1     Cloudland  Hijh  (7-12) 

1     Marlow  (1-6)                                             1     Gap  Creek  (K-8) 

3     Norwood  El  (1-6)                                         1     Hampton  El  (K-8) 

1      Rosedale  (K-8)                                              1      Haiq^ton  Hiqh  (9-12) 

1     Shinlivpr  (K-6)                                          1     Keenburq  (K-3) 

1     Little  Millijan  (K-8) 

Athens  City 

1     Westside  (1-6)                                            1     Midway  (K-8) 

1     Range  (K-8) 

Bledsoe  County 

1     Dill  El  (1-8)                                            1     Southside  (K-8) 

1     Taft  Youth  Center                                        1     Unaka  El  (K-3) 

3     Unaka  High  ()-12) 

Blount  County 

1     Bungalow  (K-8)                                            3     Valley  Forge  (K-8) 

1     Rush  Strong  (K-0) 

3     Townsend  (K-5)                      Chattanooga  City       1            Avondale  (K,  4-6) 

1     Bell  (K,4-6) 

Bradley  County 

1     East  Cleveland  El  (K-5)                                   1     Brown  (K-6) 

1     Michigan  Avenue  El  (1-6)                                  1     Carpenter  (1-6) 

1     Clifton  Hill;i  (K-3) 

Bristol  City 

1     Fairmont  (K-6)                                            1     nonaldson  (K-3) 

,      1     East  Chattanooga  (K-3) 

Campbell  County 

1     Caryville  El  (K-6)                                     3     Eastdale  (4-6) 

.  1     College  Hill  (K-6)                                        1     East  Lake  El  (K,4-6) 

1     Coolidge  (K-6)                                            1     Garber  (1-6) 

1     Demory  (K-6)                                             1     Hemlock  (K-3) 

1     Elk  Valley  (K-8)                                          1     «enry  (K,4-6) 

1     Jellico  El  (K-8)                                          1     Highland  Park  (K-3) 

X     Newcomb  (K-6)                                             1     Howard  El  (K,  4-6) 

1     Pinecrest  (1-6)                                           1     Missionary  Ridge  (K-6) 

1     Stinking  Creek  (K-ff)                                    1     Normal  Park  (K-3) 

1     Stony  Fork  (1-12)                                         1     Oak  Grove  (K-3) 

1     Valley  View  (1-8)                                         1     Orchard  Knob  (k,4-6) 

1     White  Oak  (K-8)                                           1     Pineville  (K,4-6) 

' 

1     Wynn-Habersham  (K-12)                                     1     Piney  Woods  (K-3) 

IP                                           1     Ridgedale  (K-3) 

Cannon  County 

1     Auburn  El  (1-6)                                           1     Smith  (K-3) 

1     Short  Mountain  El  (1-fl)                                   1     St.  Elmo  (K,4-6) 

Carroll  County 

1     ^^^"^*  "^78'                       Claiborne  County       1     Claiborne  County  High  (1-12) 
1     McLemoresville  (K-8)                                      ^     Clairfield  (K-8) 

1     Westview  (K-8) 

*  Code  1  - 

Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Coda  2  - 

Schools  deslRnated  for  National  Defense  Student  Loan  cancellation  benefits  only 

Code  3  - 

Schools  deslKnated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Us 

For  Wat  tonal  Defense  Stu 


NOTICES 


T^NSSS;:.:: 


Location 


Cod' 


Cou-  ty  ( CO' t 


Cljy  County 


riovela-id  ritv 


rotke  County 


Coff.e  County 


Covinqton  City 
crotkett  County 

I  'inherland  County 


Davirlson  County 


*  Code  1  -  Schoo 
Cod«  2  •  Schoo 
Code  3  -  Schoo 


of  Schools  Determined  to  have  HtRh  Ccnccntratlonn  of  Students  fi 
nt  Loan  and  national  Direct  Student  Loan  Cnncellat Ion  Benefits 


* School  Name 


Location 


Cod' 


Ellen  Myers  {IC-4) 
Forge  Ridoc  El  (1-8) 
Forqe  Ridqe  Hitjh  (9-12) 
Midway  Console  l.it»d  (l-«) 
Powell  Vallo"  (IC-8) 
Soldiers  Manorial  Middle  (S-8) 
SDrinodale  El  (K-6) 
"azewell-New  Taze%«ell  El  (K-4) 

Celina  Fl  (K-B) 
Celina  Hiqh  (9-12) 
Hennitaoe  Sprinqs  (K-12) 
Mdole  Grove  (1-8) 

Blythe  Avenue  (K-f) 
Kinderqarten  Center  (K) 
T.  C.  Bower  (K-6) 

Bridoeport  (K-8) 
Conterview  (K-8) 
Coshy  (K-12) 
Del  Rio  (IC-8) 
Et'oeniont  (K-8) 
Grassy  Pork  (1-8) 
Hartford  (ir-8) 
Northwest  (K-B) 
Parrottsville  (K-8) 
Smoky  Mountain  (K-B) 

East  Coffee  (K-6) 
llickerson  El  (K-6) 
Hillsboro  El  (K-6) 
Mew  Union  (K-6) 
North  Coffee  (K-6) 
Highland  Rim 

Covington  El  (K-8) 


Davidson  County    (con't) 


DeKalb  County 

Dyer  county 

eiizabelhton  City 
Fayette  County 


Tentress  County 


Crockett  County  E. 
Crockett   County   E. 

Pakers    (1-5) 
Crab  Orchard    (K-8) 
Cianberland    (6-8) 
I^ntana    (K-1) 
May  land    (K-6) 
Midway    (1-8) 
Pleasant    Hill    (K-R) 
Poaiona    (1-6) 
Rinnie    (1-8) 
Tabor    (K-B) 
••oody    (K-8) 


Serry    (K-4) 
:aldwell    (f:l) 
rockrill    (k-4) 
rora   Howe    (K-6) 
Eakin    Oc-fl) 
FaU-Ha*ilton    (K-4) 
Glenn    (EL) 
Cra-Mar    rK-4) 
Head    (EL) 

John   Early    CK,    S-6) 
Kirkpatrick    (EL) 
Lockeland    (X-4) 
McCann    (K-4) 
McKissack    (EL) 
Meiqa  Junior    (B-9) 
Mapier    (EL) 
Pearl   Sr.     (10-12) 
Ross    (K-6) 

Spencer   Youth  Center 
Tennessee  Main   Prison 


Alaao  (1-6) 
Bella  (1-S) 


(State  Operated  Sp. 
Franklin  County 

Friendship  City 
Gadsden  SSD 
Gibson  County 

Gilrs  County 
Grainier  County 

Greene  County 


designated  for  both  National  Defense  and  Matlonal  Direct  Studen 
designated  for  National  De f ense  Student  Loan  cancellation  hene' 
designated  for  National  Direct  Student  Loan  cancellation  benef 


LoH-Inrome  Faallles 

the  1978-79  and  1979-80  School  Tears 


*  School  Naa 


Ust 
For  national  Defense  Studeni 


Location 


Code 


Tennessee  Preparatory  School 

Tennessee  Prison  for  Mooien 

Tennessee  Reception  and  Guidance  Center 

Tennessee  Youth  Center 

To»  Joy  (K-2) 

Warner  (K-4) 

DeKalb  County  (9-12) 
Middle  School  (5-8) 
Snithville  EI  (K-4) 
Meat  School  (K-8) 

Boqota  (K-8) 
Dyet  Co.  Central  (K-6) 
Finley  (K-8) 
Newborn  El  (K-8) 

Harold  HcCoraicli  (K-S) 

Central  (K-8) 

East  Side. (K-4) 

Fayette  Ware  North  (11-12) 

Fayette  Ware  South  (9-10) 

Jefferson  (K-8) 

John  S.  Wilder  Developaiental  Center 

LaGranqe  (K-B) 

Moscow  (S-E) 

Northwest  (K-8)  , 

Oakland  (K-B)  I 

Soaerville  (K-8) 

Southeast  (K-8) 

Sprinqhill  (K-8) 

Allardt  (K-8) 
Arvathwaitt  (K-B) 
Banner-Ros) in  (K-6) 
Clarkranqe  El  (K-6) 
Clarkranqe  Hiqh  (7-12) 
Griasley  (r-6) 
Pall  Hall  <K-B) 
Pine  Haven  (K-B) 
West  Fentress  (K-8) 
York  Cleaertary  (K-8) 
Alvln  C.  Ycrk  (9-12) 

Krith  Sprirqs  (1-6) 
Oak  Grove  (K-6) 
Sherwood  (K-6) 

Friendship  El  (K-6) 
Friendship  HS  (7-12) 

Gadsden  (5-12) 
Grahaai  (K-4) 

Gibson  (K-12) 
Ruthorford  (K-12) 
Sprinqhill  (K-12) 

Prospect  (K-12) 
Nest  Hill  (4-6) 

Bean  Station  El  (K-8) 
Washburn  El  (K-8) 
Mashburn  Hiqh  (9-12) 

Bailey ton  (K-8) 
Caaip  Creek  (K-8) 
Chuckey  (K-8) 
Creystcne  (K-B) 
McDonald  (K-8> 
Hewswnsville  (K-B) 
Sunnyside  (K-B) 
West  Pin«?s  (K-B) 


Greeneville  City 


Grundy  County 


Hamblen  County 


Hasiilton  County 


Hancock  County 


Hardeman  County 


Hardin  County 


Harriman  City 


Hawkins  County 


Haywood  County 


Hickman  County 

Hollow  Rock/Bruce ton 
Hiasboldt  City 

Jackson  City 


NOTICES 
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Loan  cancellation  bcfefits 
a  only 
only 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 

Loan  and  National  Direqt  Student  Loan  Cancellation  Bcnefltt  for  the  1978-79  and  1979-80  School  Te«r> . 

"s^t^rName  !  Location Code  *  School  Wame 

(K-8) 


Andrew  Johnson  El  (3-5) 
Highland  El  (1-5) 

Altanont  (K-8) 
Beersheba  (1-8) 
Palmer  (K-8) 
Swiss  Memorial  (K-8) 

Southern  Heights  (K-5) 

Birchwood  (K-8) 
Sawyer  El  (1-6) 

Alanthus  (l-»)   . 
Flat  Cap  (K-8) 
Hancock  Central  (K-7) 
Hancock  High  (8-12) 
Kyles  Ford  (1-8) 
Mulbciry  (1-8) 
Seal  Mathis  (1-8) 

Bolivar  El  (K-6) 
Bolivar  Jr.  High  (7-9) 
Central  High  (10-12) 
Grand  Junction  (K-8) 
Horr.sly  El  (K-8) 
Middleton  El  (K-6) 
Middleton  High  (7-12) 
Toone  El  (K-8) 
Whiteville  Northside  (K-4) 
Whiteville  Southside  (5-8)' 

Nixon  (K-6) 
Saltillo  (K-6) 
Savannah  South  (K-6) 
Walnut  Grove  (K-6) 
Whites  (K-6) 

Central  El  (K-5) 
Walnut  Hill  El  (1-5) 

Clinch  El  and  High  (1-12) 
Oodson  Creek  El 
Keplar  El  (K-8) 
Lane  View  El  (K-8) 
Mooresburq  El  (K-8) 
Rock  Hill  El  (K-8) 
St.  Clair  El  (K-8) 

Anderson  (5-8) 
Bailey  (5-8) 
Bradford  (K-8) 
Douglas  (K-8) 
East  Eide  (K-4) 
Haywood  El  (K-4) 
Haywood  Hiqh  (9-12) 
South  Katchie  (K-8) 
Sunny  Hill  (5-8) 

Nunnelly  (1-8) 
Tumey  Center 

Central  El  (l-fi) 

Himbcldt  Hiqh  (10-12) 
Hur*)oldt  Jr.  High  (7-9) 
Stigall  El  (5-6) 

Alexander  El  (K-6) 
Jackson  Jr.  High  (7-9) 
Lincoln  El  (K-6) 
Parkvifw  El  (K-6) 
Washington  tXiuglass  (K-6) 
West  Jackson  (K-6) 
Whitehall  El  (K-(^) 


Jac)ison  County 


Jefferson  County 


Johnson  City 


Johnson  County 


Kingsport  City 
ICnox  County 
Knoxville  City 


Lake  County 


Lauderdale  County 


Lawrence  County 


Lcr.oir  City 


s  designated  for  both  National  Defense  and  National  Direct  Student 
s  designated  for  National  De f ense  Student  Loan  cancellation  benefi 
•  designated  for  National  Direct  Student  Loan  cancellation  benefit 


Dodson  Branrh 
Flynn's  Lici:  (1-8) 
Pox  El  (5-8' 
Gainesboro  i:l  (K-4) 
Granville  ( i-8) 
Jackson  Co.  High  (9-12) 

Chestnut  Hill  (K-6) 
Swannsylvania  (K-6) 
Talbott  (K-6) 

Columbus  Powell  (K-6) 
Keystone  (K-6) 
King  Springs.  (K-6) 
Stratton  (K-6) 

Doe  ?K-6) 
Dry  Riin  (1-6) 
Laurel  (K-6) 
Mountain  City  (K-6) 
Neva  (1-6) 
Shouns  (1-6) 
Trade  (1-6) 
Watauga  (K-C) 


Washington  1  1  (Pre  K-5) 

Vestal  (K-6) 

Austin-East  HS  (10-12) 
Beardsley  Jr.  (7-8) 
BeaiBiont  (K-6) 
Brownlow  (K-6) 
Cansler  (Pre  K) 
Eastport  (K-5) 
Fair  Garden  (K-6) 
Flenniken  (K-6) 
Green  (K-6) 
Inskip  (K-6) 
Lincoln  Park  (K-6) 
Lonsdale  (K-3) 
Haynard  (K-6 I 
McCallie  (K-  i) 
Mooreland  Heights  (K-6) 
Park  Jr.  (7-») 
Park  Lowry  (  :-6) 
Perkins  (K-6i 
Rule  High  (912) 
Sam  Hill  (K,  4-6) 
Sarah  M.  Greene  (K-6) 
Van  Gilder  (Ungraded) 
Vine  Jr.  (7-'.) 

Lake  County  I  igh  (9-12) 
Lara  Kendall  School  (K-8) 
Margaret  Newton  (K-6) 

Arp  Primary  iK-3) 
Central  El  (1-8) 
Curve  El  (K-f) 
Halls  El  (K-€) 
Halls  High  (7-12) 
Henning  El  (4-5) 
Henning  ES,  (6-8) 
Ripley  High  0-12) 
Ripley  Jr.  High  (7-8) 
Ripley  Mid<Ue  Grade  (4-6) 
Ripley  Primary  (K-3) 

Ethridge  (K-8) 
Iron  City  (1-3) 
West  Highland  (K-6) 
West  Point  (1-8) 

West  Hill  El  (K-4) 


Loan  cancellation  benefits 
ts  only 
s  only 
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Ll.t   of  »chooU  Oetennlncd   to  have  High  Con^entrntiorui  of  Sti  lents    fro-  txjw-Income  Fantllea 


ror  national   Defense  Sturf 
Locat  Ion Cod' 


Lincoln  County 

Luudon  County 
McKinn  County 

McNairy  County 
Ha r Ion  County 

Kir^hall  County 
Maryville  City 

Miury  County 

Mt'itjs  County 
M«(nt'hii   City 


*  Code  1  • 
Code  2  - 
Code  )  - 


Sclioo 
Schoo 
Schoo 


t  Loan  and  National  Direct  Student  Loan  CaBC.llatlon  Beivftt.  for  the  1978-79  and  1979-80  School  Teara 

Code  *  School  Haaw 


Llat  o 

For  national  Defense  Studen 


*  School 


Eighth  District  (K-S) 
Kelso  (1-B) 
Lincoln  (IC-8) 
Taft  (K-B) 

Clendale  (1-8) 

Claxton  (K-8) 
Hillsview  (K-8) 

Bethel  Springs  El 
Michie  El  (K-8) 
FLiner  El  (K-8) 

Griffith  Creek  CI  (K-6) 
Guild  El  (K-6) 
Monteaqle  El  (K-8) 
Sequathchie  El  (K-«) 
Nhltwell  El  (K-6) 

^Ifast  (K-8) 

Ft.  Crai9  El  (K-6) 

College  Hill  (K-6) 
Hampshire  (K-12) 


tocatlen 

Meaiphis  City    (con't) 


Location 


Code 


Eastview 
Ten  Mile 


(K-8) 
(K-e) 


A.  B.  Hill  (K-6) 
Alcy  (K-J) 
Alton  (1-J) 
Avon  (1-6) 

B.  T.  Washington  (10-12) 
Balmoral  (4-6) 
Bellevue  (7-g) 
Berclair  (%-6) 

Bethel  Crove  (V4) 
Brookmeade  (1-J) 
Bruce  (K-6) 
Caldwell  (K-6) 
Carnes  (K-6) 
Carver  (10-12) 
Ctiaricjn  (4-6) 
Cherokee  {3-6) 
Chicago  Park  (K-)) 
Chickasaw  (7-9) 
Colonial  (S-6) 
Corning  (K-l) 
Coro  Lake  (K-6) 
Corry  (7-9) 
CroMwell  (K-)) 
Ci»«iing!!  (K-6) 
Cypress  (7-9) 
Delano  (S-6) 
Denver  (K-6) 
Douglass  El  (4-6) 
Douglass  H5  (10-12) 
Dunbar  (K-  )) 
Dunn  (4-6) 
East  (4-6) 
Evans  (4-6) 
Fairley  (1-6) 
Fairview  (7-9) 
Florida  (K-6) 
Ford  Road  (4-6) 
Frayscr  (K-6) 
Gardenvicw  (J-4) 
Geeter  (7-9) 
Georgia  Avr-nue  (K-6) 
Georgian  Hills  (4-6) 
Cordon  (4-ei) 
Grah>iiT<vood  (K-D 
Grandview  Heights  (K-l) 
Grant  (K-l) 
Graves  (1-6) 
Gutherie  (4-6) 
Hamilton  (4-6) 
Kan  ley  (3-4) 
Hawkins  Mill  (K-6) 
Hollywood  0-4) 


Milan  City 
Monroe  County 


Montgonery  County 


Morgan  County 


1  Hines  (7-9) 

1  Idlewild  (K-}) 

1  Jackson  (K-3) 

1  Kanaas  (K-6) 

1  Klngsberry  (5-6) 

1  Klondike  (J-4) 

I  Lakevlew  (K-2) 

1  Laltoae  (K-6) 

1  Lauderdale  (K-6) 

1  Leath  (K-6) 

1  Letter  (7-9) 

1  Levi  (K-J) 

X  Lincoln  El  (K-6) 

1  Lincoln  Jr.  High  (7-9) 

1  Locke  (K-6) 

1  Longview  El  (4-6) 

1  Longview  Jh  (7-9) 

1  Macon  (K-2) 

I  Magnolia  (4-6) 

1  Manassas  (7-121 

1  Manor  Lake  (1-6) 

1  Melrose  (7-9) 

1  Memphis  Tech  (10-12) 

1  Messick  HS  (10-12) 

1  Messick  JR  (7-9) 

1  Morris  (K-:) 

1  Northside   10-12) 

1  Oaklvaven  (<-6) 

1  Oakshire  (4-6) 

1  Orleans  (K-6) 

1  Peabody  (K-6) 

1  Porter  (7-9) 

1  Prosi^ct  (K-2) 

1  Riverview  El  (K-6) 

1  Riverview  JH  (7-9) 

I  Roielle  (4-6) 

1  Sea  Isle  (K-2) 

1  Shady  Crove  (K-6) 

1  Shannon  (4-6) 

1  Sharpe  (K-2) 

1  Sheffield  (1-6) 

1  Shervood  (K-J) 

I    Shrine  (7-12) 

1    South  Park  (K-J) 

1    Springdale  (J-4) 

1    Stafford  (K-6) 

1    Trea^cU  (1-6) 

1    Vance  (7-9) 

I    Vollentine  (K-J) 

1    Walker  (1-6) 

1    Hells  Station  (K-2) 

1    Hesthaven  (K-2) 

1    t»estside  (4-6) 

1    Hestwood  (K-6) 

1    White  Station  (K-6) 

1    Whitehaven  El  (K-6) 

I    Whitehaven  HS  (10-12) 

1    White's  Chapel  (K-6) 

1    Whitney  (K-2) 

1    Willow  Oaks  (J-6) 

)    Polk  Clark  (K-l) 

1    Ball  Play  (K-8) 
)    Coker  Creek  (K-8) 
J    Rural  Vale  (K-8) 
I    Tellioo  Plains  (K-6) 
1    Tellico  Plainf  (7-8) 
1    Vonore  (K-6) 
1    Moore  (K-6) 
J    Smith  (K-6) 

1    B'lrrville  (1-8) 
1    Chestnut  Ridge  (K-9) 
1    Lancing  (K-8) 
_  1    SunbrJqht  (K-l?) 


Morristown  City 


Overton  County 


Perry  County 


Pickett  County 


Pollt  County 


Putnam  County 


Rhea  County 
Poano  Count-y 
Robertson  County 


Rutherford  County 


Scott  County 


Sequatchie  County 
Sevier  County 


Shelby  County 


SBith  County 


Sullivan  County 


s  deiilgnaled  for  both  National  De f enae  and  National  Direct  Student  Loan  cancollatloa  beoeflts 
t  designated  for  National  Defcnuc  Student  Loan  cancellation  benefits  only 
s  designated  for  National  Direct  Student  Loan  cancellation  bcneflta  only 


•  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Schools  Detcnnlned  to  have  High  Ccncentratlons  of  StuJents  from  Loif-lncome  FamlUes 
Loan  and  Hattonal  nlr^rt  Student  Loan  Cancellation  Benefit.  f»r^the  l^^S-l9_^nd   1979-60  School  Years 

~~      Location 


School  Namo 


Code  *  School  Racf 


Lincoln  Heights  El  (K-5) 
Lincoln  Heights  Middle  (6-8) 

Allons  (K-8) 
Alpine  (K-8) 
Hardy's  Chapel  (K-8) 
Hilhaw  (K-8) 
Independence  (K-8) 
Monroe  {K-8) 
Wilson  (K-8) 

Lobelvillc  (1-8) 
Pineview  (1-8) 

Pickett  El  (K-6) 
Pickett  High  (7-12) 

Reliance  El  (1-8) 
Turtletown  El  (X-8) 

Baxter  (K-6) 
Bloomington  (1-8) 
Monterey  High  (7-12) 
Park  View  (K-6) 
Sycamore  (K-6) 
Uffelman  (K-6) 

Grandview  (K-6) 

Enory  Heights  El  (K-8) 

Brarsford  El  (K,  3,4,5) 
Cheathian  Park  (K-2) 
Krisle  (1-8) 

Springfield  Jr.  High  (8-9) 
Westside  El  (5-7) 

Christiana  (K-8) 
Colemon  (IC-6)     i 
Kittrell  (K-8) 
McFadden  (1-6) 
Rockvale  (K-8) 
Walter  Hill  (K-8) 

Burchfield  El  (K-8) 
Capital  Hill  El  (K-8) 
Huntsville  El  (K-4) 
Huntsville  Middle  (5-8) 
Norma  El  (K-B) 
Bobbins  El  (K-8) 
St.  Fork  El  (K-8) 
Scott  High  (9-12) 
Winfield  El  (K-e) 

Lone  Oak  (K-8) 

Bencon    (1-8) 
Caton's  Chapel    (K-8) 
Jones  Cove    (1-8) 
Pittman  Center    (1-8) 
Wearwood    (K-8) 
Wliites    (1-8) 

Arlington  (K-8) 
Barrets  (K-8) 
Bolton  High  (9-12) 
Mt.  Pisgah  (K-8) 

Cox-Davis  (1-8) 
New  Middleton  (K-8) 
Pleasant  Shade  (1-8) 
South  Carthage  (1-8) 

• 

East  Cherokee  (K-4> 
Long  Island  (K-8) 


Sumner  County 
Sweetwater  Ctiy 
Tipton  County 


Trezovant  City 
Unicoi  County 

Union  County 
Van  Buren  County 
Washington  County 

Wayne  County 
White  County 

Williamson  County 


Bethpage  (^-6) 

Sweetwater  (K-6) 

Brighton  e:  (5-8) 
Brighton  High  (9-12) 
Covington  hS  (9-12) 
Drunvnonds  (K^8) 
Gilt-Edge  {K-8) 
Mason  El  (5-8) 
Mason  Primary  (K-4) 
Mjinford-Ellis  (5-8) 
Munford  HS  (9-12) 
Munford  Primary  (K-4) 
Tabernacle  (K-8) 

Trezevant  El  {K-6) 
Trefevant  HS  (7-12) 

Flag  Pond  (K-8) 
Martin  Chapel  {K-8) 
Ten^le  Hill  (K-8) 

Sharps  Chapel  (K-B) 

Mountain  View  School  (1-8) 

Barnes  {K-4) 
Lamar  (Pre  K-8) 
South  Chapel  (K-8) 
West  View  (K-8) 

Pinhook  {K-8) 

Bondccroft  (K-6) 
Cassville  (K-6) 
Central  View  (K-6) 
East  Sparta  (K-6) 

Pinewood  (K-6) 


a  designated   for   both  National   Defense   and  National   Direct  Student  Loan  cancellation  benefits 
a  designated   for  National   Defense  Student  T.x>an  cancellation  benefits  only 
s  designated   for  National   Direct   Student  Loan  cancellation  benefits  only 
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TE.-.; : 

U«t  of  School*  Detenalned  to  have  High  Ccncentratlona  of  Studenti  fron  Low-Incooe  Faallle* 
For  Hatlonal  Pefenae  Student  Loan  and  Hatlonal  Direct  Student  l^an  Cancellation  B«n«fU«  for  the  1978-79  and  1979-60  School  Yean 

Code  *  School  Htrne 


T^Ao 


Location 


Code   *     School  Wane 


Location 


V.' 


thar   -.11 


tlnrmnli  ry  and  s-'ini.^/ 
■>ola   In   this  Stata  ct-ai-ited  hjr   tlia   Hxire^u 
Ir.il-n  Affalra  are  ;on3lifr*d   vo  meet  th« 


BEXAR   COUKTY 


Llat  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits   for  the  1978-79  and  1979-80  School  Year^ 

Location 


Cod< 


AlaoK 
Cast 


>   Heights    ISD 
Central    ISO 


q'liHr'.c-'.Iors  of  a  high  cor.?M'iur;*wfcii  <i 
3,iionij    >' -   1 '^-l-C' Ti-   fanllles,    -md  ar», 
l^'.->.ro!~-,    nac   Ir.c-'.uV-l  r-.    'Jtils   list.) 


Edgewood   ISO 


AtOEBSON   COUNTY 

Elkhart    ISO 
Palestine    ISO 
Wcstwood   ISD 

ANGELINA   COUNTY 

DlboU    ISO 
Huntington    ISO 
Lufkln    ISO 


A7.ANSAS   COUtfTY 

Aransas  County  ISO 

ATASCOSA   COUNTY 
Charlotte   ISO 
Jourdanton   ISO 
Lvtte    ISO 
Pleasanton   ISO 

Poteet    ISO 

AUSTIN  COtNTY 
Scaly  ISO 

BAILEY  COUNTY 
Huleshoe  ISD 

BANDERA  COUNTY 
Bandera  ISO 

BASTHOP  COUNTY 


Elkhart  ISO 
Palestine  ISD 
Wcstwood  ISO 


Olboll  ISD 
Hunt Ington  ISD 
Cos  ton  El 
Garrett  El 
Herty  El 
Lufkin  Inter 
Lufkin  JHS 
Slack  El 


Rockport  El 


Charlotte    ISO 
Jourdanton    ISD 
Lytic    ISO 
Canbellton  El 
Plcasanton  El 
Pleasanton   JHS 
Poteet    ISO 


Scaly    ISO 


Huleshoe    ISO 


Bandera  ISO 


Harlandalc  ISD 


Judson  ISO 
Norths  idc  ISO 


Sastrop   I$0 
Elgin   ISD 
HcDade    ISO 
SraithvlUe    ISO 

I 
I 
3 
I  , 

Bastrop   ISO              . 
Elgin    ISO 
HcDade    ISD 
Smithville    ISO 

BAYLOR    COUNTY 

Seymour  RHS 

I 

Seymour  RHS 

BtE   COUNTY 

Bcevillc   ISO 

Pawnee    ISO 
Pcttu*      ISO 
SktAaorc-Tynan   ISD 

I 
t 

I 
I 
3 
I 
I 

F.  M.C    El 

Hall   El 

Jackson   Kindergarten 

Hadderra  El 

Pawnee    ISD 

Pettus    ISO 

Skidmore-Tynan   ISO 

BELL  COUNTY 

Bartlett    ISO 
Kitleen    ISD 
Rogers    ISD 
-^  Temple    ISO 

1 
I 

I 
3 
1 
3 

Bartlett    ISD 
Killcen    ISO 
Rogers    ISO 
Emerson  El 
Herldith   El 
Wheat  lev  El 

San  Antonio  ISD 


1 

1 

t 

I 

I 

I 

1 

1 

1 

1 

1 

I 

1 

1 

1 

t 

I 

1 

1 

1 

1 

1 

I 

1 

1 

I 

1 

1 

1 

1 

I 

1 

1 

I 

I 

I 

1 

1 

1 

1 

I 

1 

2 
I 
1 
I 

1 

1 

t 

I 

I 

I 

I 

1 

I 

1 

I 

I 

t 

3 

1 

I 

I 

t 

I 

I 

1 

1 

I 

1 

1 

1 

I 

1 

3 


Howard  CI 

Haraoncy  El 

Oak  Crest  jHS 

Burleson  El 

Ccnixo  Park  El 

Coronado  El 

Edgewood  JHS 

Emna  Frey  El 

Escobar  JHS 

Cardcndalc  11 

Cucrra  El 

Cus   Carets   JHS 

H.    B.    Gonxalci  El 

H.K.    Wllliaiu   El 

■tfllschcr  El 

Las   Palnas  El 

1_    B.    Johnson  El 

Lincoln  El 

Loma   Park  El 

Pcralcs   El 

Roosevelt   El 

Stafford  El 

St.  Josep.i  El 
I  Truman  JHS 

Winston  El 

Wrcnn  JHS 

Adams  El 

Bcllaire  El 

Carroll  Bell  El 

Collier  El 

Columbia  Heights  El 

Flanders  El 

Gilbert   El 

Cillettc  El 

Harlandale  Middle 

Leal  Hiddlc 

Morrill  El 

Rayburn  El 

SchuUx  El 

Stonewall   El 

Vestal   El 

Wright   El 

Ktrby   JHS 

Anson  Jones  JHS 

Cable  El 

E.  R.  Peace  JHS 

Esparza  El 

Forest  Hills  El 

John  Glenn  El 

Lackland  City  El 

Mary  Hull  El 

Passmorc  El 

Sam  Rayburn  JHS 

Sul  Ross  JHS 

Westwood  Terrace  El 

Aust  in  El 

Ball  El 

Barklcy  El 

Beacon  Hill  El 

Bexar  Co.  Juve.  Oct.  Center 

Bonhan  El 

Bowden  E 1 

Bowie  El 

Brackcnrldge  El 

Brewer  El 

Briscoe  El 

Burnet  El 

Carvajal  El 

Collins  Gardens  El 

Cooper  Middle 

Cotton  El 

Crockett  El 

Davis  JHS 

Oc  Zavala  El 

Douglass  El 


Location 

inn  Antonio  1315  (rar.t'd) 


Soacrset  ISD 
South  San  Antonio 


ISD 


Souths idc   ISO 


Southwest   ISD 


BOWIE   COUNTY 

Dc   Kalb    ISD 
Hooks    ISO 
Liberty-Eylau   ISD 
New  Boston   ISD 
Texarkana   ISD 


*  School  Wane 


Code  *  School  Nane 


t^ 


Emerson  JHS 

Franklin  El 

Gates  El 

Graebncr  El 

Green  El 

Harris  JHS 

Hawthorne  El 

Hcaly  Murphy  HS 

Herff  El 

Highland  Park  El 

Hillcrest  El 

Irving  JHS 

Johnson  El 

Kelly  El 

King  El 

Knox  El 

Lanier  HS 

Lowell  JHS 

Margll  El 

Miller  El 

Neal  El 

Nelson  El 

Ogden  El 

Our  Lady  of  Guadalupe  El 

Our  Lady  of  Victory  El 

Page  JHS 

Pershing  El      ' 

Foe  JHS 

Rhodes  JHS 

Riley  JHS 

Riverside  Park  El 

Rodrlgucx  El 

Rogers  JHS 

Rulx  El 

Salvation  Army  Home  for  Clrls 

Smith  El 

St.  Ann  El 

Stewart  El 

St.  Gerard  HS 

St.  Margaret  Mary  El 

Storm  El 

Tafolla  JHS 

Travis  El 

Twain  JHS 

Tynan  El 

Washington  El 

White  El 

Whltticr   JHS 

Wilson  El 

Somerset  ISD 

Antonio  Ollvares  El 

Athens  El 

Dwight  JHS 

Hutchlns  El 

Kindred  El 

Palo  Alto  El 

Price  El 

Buena  Vista  El 

Pearce  El 

Souths Ide   JHS 

Bob   Hope  El 

Elementary  #1 

Indian  Creek  El 

Southwest  JHS 


De   Kalb    ISD 
Hooks    ISD 
Liberry-Eylau    ISD 
New  Boston   ISD 
Fifteenth   Street   El 
Grim  El 
Pine   Street    JHS 


HUIZGRIA  COUNTY 
Brazosport   ISD 

Sweeny   ISO 

BRAZOS  COUNTY 
Bryan  ISD 


BREWSTER  COUNTY 
Alpine  ISD 

BROOKS  COUNTY 

Brooks.  County  ISD 


BROWN  COUNTY 
Brownwood 


isn 


Brownwood  State  Home 

BURLESON  COUNTY 

Caldwell  ISD 
Snook  ISD 
Somervllle  ISO 

BIBNET  COUNTY 

Marble  Falls  ISD  ' 

CALOUELL  COUNTY 

Leckhart  ISD 
Lullng  ISD 

CAMERON  COUNTY 
Brownsville  ISD 


Harllngen  ISD 


2 

Freeport    Inter 

1 

Vclasco  El 

2 

Sweeny   ISD 

1 

Carver- Kemp  El 

1 

Jones  Gr.    7 

1 

Lamar  Gr.    S 

1 

Milam  El 

1 

Alpine    ISD 

3 

Enclno  El 

1 

Falfurrlas  El 

1 

Falfurrlas   JHS 

I 

Lasater  El 

2 

Brownwood  JHS 

1 

Coggin  El 

1 

Northwest  El 

3 

Brownwood  State  HoxM 

1 

Caldwell   ISD 

1 

Snook  ISD 

1 

Somerville   ISD 

2 

Marble  Falls  ISD 

1 

Lockhart   ISD 

1 

Lullng  ISO 

1 

Canales  El 

1 

Castaneda  El 

1 

Central   JHS 

1 

Clearwater  El 

1 

Cromack  El 

1 

Cunnings    JHS 

1 

Del  Castillo  El 

1 

Egly  El 

1 

El   Jardin  El 

1 

Faulk  JHS 

1 

Garden  park  El 

1 

Garza  El 

I 

Hanna  HS 

1 

Longoria  El 

1 

Martin  El 

1 

Pace   HS 

3 

Palm  Grove  El 

1 

Perez  El 

1 

Porter   HS 

1 

Putegnat   El 

1 

Resaca  El 

1 

Russell   El 

1 

Skinner  El 

I 

Stcll   JHS 

1 

Victoria  El 

3 

Villa  Nueva  El 

1 

Webb  El 

1 

Bonhani  E I 

1 

Bowie  El 

1 

Coaklev  JHS 

1 

Crockett   El 

*  Code  1  -  Schools  designated  for  both  National  Deffcnao  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  tor  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  •  Schools  designated  tor  National  Direct  Student  Loan  cancellation  benefits  only 


*  Code  1 
Code  2 
Code  3 


-  S:hool8  designated  for  both  National  DeXensT  and  National  Direct  Student  Loan  cancellation  benefits 

-  Schools  designated  for  National  Defense  Studtnt  Loan  cancellation  benefits  onl^ 

-  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onlj^ 
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List  of 
For  National  Defense  Student 
Location 


Schools  Detennlned  to  have  High  Concentrations  of  Student*  from  Low-Incoroo  Fainllles 
Loan  and  National  Direct  Student  Loan  Cancellation  Befcftta  for  the  1978-79  »n»   1979-80  School  Year* 
Code  *  School  Nanie Location Code  *  School  Rame  _ 


Lilt  of  Schools  Detennlned  to  have  High 
For  National  Defense  Student  Loan  and  National  Direct  Student 
Location Code  *  School  Name 


Concentrations  of  Students  from  Lou-Income  Fanilies 
L.?an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
Location Code  *  School  Name 


:..  .  ;.u..;'i  (cont'd/ 
•>r)l.'.-'5n  I5J 


U  Fcria  ISD 

Los  Fresnos  ISD 


Point    Isabel    ISD 
R  lo   Hondo    ISD 
San   B«nico    ISD 


Santa  Maria   ISD 
Santa  Rosa    ISD 

CA>a>   COtHTY 

Pittsburg   ISD  1 

CASS  COt'NTY 

Atlanta    ISD  I 

Llnden-Kildare    ISD         I 
Queen   City    ISO  1 

CAStSO  COUNTY 


Dishman  El 

Cay  JHS 

Harlingen  HS 

Jefferson  El 

Lamar  El 

Milam  El 

Stuart  El 

Travis  El 

Vernon  JHS 

Wilson  El 

Zavala  El 

La  Feria  ISD 

Las  Yescas  El 

Los  Fresnos  El 

Los  Fresnos  JHS 

Olmito  El 

Point  Isabel  ISD 

Rio  Hondo  ISO 

Booth  El 

Encant ada 

Landrum  El 

l^s  Indios  El 

RangerviUe  El 

Roberts  EI 

San  Benito  HS 

San  Bi-nito  JHS 

Sullivan  El 

Santa  Maria  ISD 

Santa  Rosa  ISO 

Pittsburg   ISD 


Atlanta    ISD 

Linden. Kildare    ISD 
Queen   City    ISD 


Dinr,itt  ISO 
Hart  ISD 

I 

1 

Dimsitt  ISD 
Hart  ISD 

CHAMBERS  COUNTY 

Cast  Chan-bers  ISD 

2 

East  Charge 

CHFilOUE   COfNTY 


Alto  ISD 

Alto  ISD 

Jacksonville  ISD 

Jacksonville  JHS 

Joe  Wright  El 

New  Sunr.erfield  ISD 

New  Sunr.erf  ie  Id  ISO 

Rusk  ISO 

Rusk  ISD 

CHILWESS   COl'STY 
Childress    ISO 

CO:«AS  COUNTY 
Morton   ISO 

COLEMAN   COUNTY 

Colenan  ISD 
Santa  Anna  ISD 

COLLIN  COUNTY 

Frisco  ISO 
Princeton  ISO 

COLLINGSWORTH  COUNTY 
Wellington  ISO 


Childress  ISO 


Morton  ISO 


Coleman  ISD 
Santa  Anna  ISD 


Frisco    ISO 
Princeton    ISO 


Wellington    ISD 


COLORADO  COUNTY 

Columbus    ISD 
Welir.ar    ISO 

COMAL  COUNTY 

New  Braunfels  ISO 


COMANCHE  COUNTY 

Comanche  ISD 
De  Leon  ISD 

CONCHO  COUNTY 

Eola  RHSD 
Paint   Rock    ISO 

COOKE  COUNTY 


2  Columbus    ISD 

2  Weimar    ISD 


1  Carl   Schurz   El 

1  Lone   Star   El 

I  New  Braunfels  Middle 


2  Coir.anche    ISD 

1  De   Leon    ISD 


]     Eola  RHSD 

3      Paint  Rock  ISD 


Catnesville  State  Sch  ] 
'CCRYELL  COUNTY 

Gatesville  ISD        2 
CatesviUe  State  Sch  3 

COTTLE  COUNTY 
Paducsh  ISO 


CTOCKETT  COUNTY 
Crockett  ISO 

atOSBY  COUNTY 

Crosbyton  ISD 
Lorenzo  ISD 
Ralls  ISO 

DALLAM  COUNTY 
Dalhart  ISD 

OALUS  COUNTY 
Dallas  ISD 


Gainesville.  State  School 

Gatesville  ISD 
Gatesville  State  School 


1 

Paducah  ISO 

1 

Crockett  1S!> 

1 

Crosbyton  UD 

1 

Lorenzo  ISD 

1 

Ralls  ISD 

2 

Dalhart  ISD 

1 

Adair.s  El 

1 

Allen  El 

I 

Anderson  JHS 

1 

Arcad  ia  Park  El 

3 

Arlington  Park  El 

1 

Blanton  El 

1 

Bonham  El 

1 

Bowie  El 

1 

Brown-  El 

1 

Bryan  El 

I 

Buckner  El 

i 

Buckner  Baptist  Childrens  Home 

1 

Budd  El 

1 

Burleson  El 

1 

Bushman  E 1 

I 

Caillet  El 

1 

Carr  EI 

1 

Carver  El 

3 

City  Park  El 

1 

Colonial  El 

I 

Crockett  El 

3 

Dallas  County  Boys  Home 

3 

Dallas  County  Child  Welfare  Center 

3 

D..II.-S  County  Juvenile  Oct.  Home 

1 

Darrell  EI 

3 

Douglass  El   ■ 

1 

Dunbar  El 

1 

Earhart  El 

1 

Ervin  El 

1 

Fannin  EI 

1 

Florence  JHS 

1 

Foster  EI 

1 

Frazier  El 

•  Code  1  -  Schools  designated  for  l>oth  National  Defense  and  Natlonjl  Dlrt:rt  StuJunl  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Def»:n!>c  Student  Loan  cancellation  benefits  only 
Code  3  •  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


*>ALUJ  CLUUn    (cont'd) 

u,:.uj  cannr  (cont'dj 

Inllaj  13D      •    1 

Gaston  JHS 
Creiner  JHS 
Harlee  El 
Harris  El 

Garland  ISD 

1 
3 
1 
1 

Austin  Middle 
Hillside  El 
Kimberlin  El 
Walnut  Glen  El 

_ . 

Hawthorne  El 

Grand  Prairie  ISD 

1 

Crockett  El 

Hogg  El 

2 

Lee  Middle 

Holmes  JHS 
Holy  Trinity  El 

Irving  ISD 

2 
2 

Bowie  JHS 
Keyes  El 

Hotchkiss  El 

1 

Schultze  El 

Houston  El 
Ireland  El 

Wilraer-Hutchins 

ISD 

1 

Alta  Mesa  El 

_ 

1 

Bishop  Heights 

El 

■* 

3ackson  El 

1 

Hutch  ins  El 

John  XXI 11  El 

1 

Kennedy-Curry  JHS 

Johnston  El 

1 

Mamie  White  El 

Jones,  A.  El 

1 

Wilner  El 

Juarez  El 

1 

Wilmer-Hutchinc 

HS 

Juliette  Fowler  Home 

DAWSON  COUNTY 

Knight  El 

Lanier  El 

Lamesa  ISO 

1 

Lamesa  Middle 

Ue,  R.  E.  El  ' 

1 

North  El 

Lee,  U.  El 

1 

South  El 

Lincoln  HS 

• 

Lipscomb  El 

DEAF  SMITH  COUNTY 

Lisbon  El 

Hereford  ISD 

1 

La  Plata  JH> 

Longfellow  El 

1 

Northwest  El 

Madison  HS 
■  Maple  Lawn  El 
Marcus  El 

1 
1 

Stanton  JHS 
West  Central  El 

I 

Marshall  El 
Milam  El 
Miller  El 
Hills  El 
Mount  Auburn  El 
Mt.  St.  Michael 
Navarro  El 
Oliver  El 

Our  Lady  of  Perpetual  Help 
Pease  El 
Peeler  El 
Pershing  El 
L     Pinkston  HS 

El 

DELTA  COUNTY 

Cooper  ISO 
Fannindel  ISD 

DENTON  COUNTY 
Denton  ISD 

DEWITT  COUNTY   * 

Cuero  ISD 
WCsthoff  RHSD 

• 

1 
1 

2 

1 
3 

Cooper  ISD 
Fannindel  IHO 

« 

Congress  JWi 

Cuero  ISD 
Westhoff  RHbO 

■■- 

Yoakun  ISD 

1 

Yoakun  ISD 

I     Polk  El 

Yorktown  ISD 

1 

Yorktown  ISO 

)     Preston  Hollow  El 

I     Ray  El 

DICKENS  COUNTY 

"* 

Reagan  El 

NcAdoo  ISO 

3 

^doo  ISD 

L     Rhoades  El 

Spur  ISD 

I 

SpV  ISD 

1     Rice  El 

Roberts  El 

DIMMIT  COUNTY 

Rogers  El 

^ 

' 

Roosevelt  HS 

Asherton  ISD 

I 

Asherton  ISI 

1     Rosenont  El 

Carrizo  Springs  ISD 

1 

Big  Wells  El 

1     Rowe  El 

1 

Carrizo  Springs 

JHS 

« 

I     Russell  El 

1     Rylie  El 

J     Saint  Mary  of  Carmel  (K-8) 

1     San  Jacinto  El 

1     Seguin  El 

)     Sequoyah  JH 

1     South  Oak  Cliff  HS 

1     Spence  JHS 

I     Stevens  Park  El 

)     St.  Joseph 

- 

DONLEY  COUNTY 
Hedley  ISD 

DUVAL  COUNTY 
Benavides  ISD 

1 
1 
1 

3 

1 

Carrizo  Springs 
Central  El 
North  Annex  El 

Hedley  ISD 

Benavides  JHS 

Middle 

I     Stone  JHS 

3 

Benavides  Primary 

* 

I     Storey  JH 

3 

Realitos  El 

3     St.  Peter  El 

Freer  ISO 

1 

Freer  ISO 

3     St.  Thomas  Aquinas  El 

I     Thompson  El 

3     Travis  El 

Ramirez  CSD 

3 

Ramirez  CSD 

1     Truett  El 

San  Diego  ISD 

1 

San  Diego  ISO 

1     Tyler  El 

1     Walnut  Hill  El 

EASTLAND  COUNTY 

3     Wheat  ley  El 
1     Williams  El 
1     Winnetka  El 
1     Young  El 

Cisco  ISD 

2 

Cisco  ISD 

Eastland  ISO 
Ranger  ISD 

1 
1 

Eastland  ISO 
Ranger  ISD 

*  Code  1  -  Schoo 

Is  designated  for  both  Nariondl 

Defense  and  National  Direct 

Student 

Loan  cancellation 

benefits 

Code  2  -  Schoo 

la  designated  for  National  Defense  St 

udent  Loan  cancellation  benefits  only 

Cod*  3  -  Schoo 

la  designated  for  National  Direct  Stu 

dent  Loan  cancellation 

benefits 

only 
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Location 


Cciic  * 


srh.nl   S^roe  Location Cod«  *     School   Nan.e 


eCTCB   CO-JNTY 

Ector  County  ISD. 


EDUAROS  CUt'NTY 

Nueces-Canyon   ISD 
Rocksprings    ISO 

ELtiS   CO'JSTY 

Ennis    ISD 
Ferris    ISD 
Kldlothian    ISO 
Wu3h.)chie    ISD 


EL  PASO  COWTY 

Anthony   ISO 
Canutillo    ISO 
Clint    ISO 
El    Paso    ISO 


Fabens    ISO 
Sjn  Elizarlo    I>D 
Socorro    ISD 
Ysleta    ISO 


BlacWshear    JHS 
Crockett    JHS 
Ector   HS 
Hays  El 

Milair.-Carver   EI 
Rusk  El 
Travis   El 
Zavala  El 


1  Nueces-Canyon    ISO 

1  Rocksprings    ISO 


Houston   El 
Ferris    ISO 
Midlothian    ISO 
Marvin   El 
Norths  ide   El 
Wi lemon   JHS 


Anthony    ISO 
Canut  illo    ISD 
Clint    ISD 
Alano   El 
Alta   Vista   El 
Aoy  El 
Babsrtt    El 
Beall   El 
Bowie    HS 
Burleson   El 
Surnet    El 
Clardy    El 
Colduell    El 
Coo  ley  El 
Crockett    El 
Dout  Idss   CI 
CI    Paso   HS 
CI    Paso   Headstarr 
Guillen    JHS 

Hart    El 

Hawkins   El 

Hend.Tjon   JHS 

Hillside   CI 

Holv   Fw  ily  El 

Houston   EI 

Lamar   El 

Magoffin   El 
Roberts   El 
Roosevelt    EI 
Rusk  El 

Schuster    El 

Stanton  El 

Travis   El 

Vilas    El 

Uainwright    El 

Zavala    El 

Fabens    ISO 

San  El  tzar  io    ISO 

Socorro    ISO 

Ascarate   EI 

Bel   Air    JHS 

Caldwalladir   EI 

Capistrano  El 

Cedjr   Grove   El 

Del   None  El 

Hacienda   Heights   CI 

HilUrest    JHS 

Lonia  Terrace   El 

Mar  ian  Manor   El 

Mar  ian  Manor   Area   JHS 

Mesa  Vista  EI 


t.1  FASC  COUNTY    (cont'd; 
(.sl«-.»  UD)  I 

1 
1 
1 
I 
I 
I 
I 
1 
1 
1 
I 
I 
FALLS   COUNTY  ' 

Chilton    ISO  1 

Falls   County  CSD  3 

Marl  in   ISO  1 

Roscbud-Lott    ISD  1 

FANNIN  COUNTY 

Bonham   ISD  2 

Honey  Grove    ISD  I 

FAYETTE   COUNTY 

La  Grange    ISD  i 

Round  Top-Cam ine    ISD    t 
Schulenburg   ISO  I 

FISHFJI   COtlNTY 


FRANKLIN   COUNTY 
Mt.    Vernon   ISO 

•REESTtKSE   COfNTY 

Fairfield    ISO 
Teague    ISD 

rRlO  COUNTY 

OllUy   ISO 
Pearsall   ISD 

GAINES   COUNTY 
Seagraves    ISD 

GALVESTON   COUNTY 

Oickinson   ISD 
Galveston   ISO 


North   Loop  1 1 
Pasodale  El 
Presa  El 
Ranona  El 

Ranchland   Hills   El 
Riverside   El 
Riverside   HS 
R  iverslde    JHS 
Sagelxnd  El 
South   Loop  E  I 
Thomas   Manor   El 
Yslcta   El 
Ysleta    HS 
V.l^ta   "*<; 

Chilton    ISD 
Falls   County  CSD 
Martin   ISD 
Lott    El 


Bonhani    ISD. 
Honey  Grove    ISO 


La  Grange    I^  D 

Round  Top-Cirinine    ISD 

Schulenburg   ISO 


HcCaulley    ISO 

) 

McCaulley    ISO 

Ruby    ISO 

I 

Roby    ISD 

Rotan    ISO 

t 

Rotan    ISD 

FLOYD   COUNTY 

Floydada    ISD 

I 

Floydada    ISO 

Lockney   ISD 

I 

liockney    ISD 

FCRT   BEND  COUNTY 

Fort    Bend    ISD 

I 

Jones    El 

2 

Miss.    City   J  (S 

2 

Quail   Valley   JHS 

Kendleton    ISD 

1 

Kendleton    IS  ) 

Lairar    ISD 

1 

Crockett   EI 

1 

Jackson  El 

I 

Long  El 

2 

S<rith   El 

2 

Travis  El 

Needville    ISD 

2 

Ne.dville    ISI' 

1  Ht.    Vernon   liD 


Fair! leld    ISC 
Teague    ISD 


Dilley   ISO 
pearsall   ISO 


beagravts    ISD 


HcAdaiPs    JHS 

Alamo  El 

Austin   JKS 

Burnet   CI 

Carver   CI 

•  CoJ<!  I  -  Schools 
Code  2  -  Schools 
Code    1   -    Schools 


designated  for  h<>th  Nut 
designated  for' Nat ional 
dcsigiuttcd    tor    Kational 


lon«l    btrten.ie   and   National    Diruct   Student    Loan  cancellation   bcncfllit 
lt>.tuo!.e  Stud<:nt    Loan  cancellation   Ihnefita   oolj; 
Diru<  t   St<id«;ut    IxMn   cancellation   bintifltit   only 


tlat  «<  School!  DatetBlnH  to  lu»«  High  Concentration*  of  Studentg  £ro«  Low-Income  Families 

frnr  NAtiofiAl   Dftfsnflft  fitud^nt 

Loan  and  Rational  Direct  Student  Loan  Cancellation  Bcneflta  for  the  1978-79  ard  1979-TO  School  Yeara 

Cairn   * 

School Location                           Code  *     School  Bame              __^ 

JALVEiTON  COUNTY   (oent'd) 

HAROIN  COUNTY  (cont'd) 

(Gtlveston  ISO) 

• 

SlUbee  ISD                    2           Sllsbee  ISD 

1 

Central  Cr.    8                                                          Hett  Hardin  ISO             1           West   Hardin   ISD 

1 

Crockett  El 

1 

Goliad  El                                                             HARRIS  COUNTY 

1 

U.venberg  JHS                                                          ^j^^^,     gp                       j              ^ 

a                       • 

1 

1 

Rosenberg  El                                                                                                        ^           ^^^^^^  „^ 

San  Jacinto  El                                                                                                    j           Colonial  Hills  El 

1 

«eis  JHS                                                                                                                2            HMbrlck  JHS 

Hitchcock  ISD 

2 

Hitchcock  ISD                                                                                                      j           Johnson  El 

La  Harquc  ISD 

2 

La  Marque  HS                                                                                                               j            Oakwllde  El 

2 

U  Marque   Inter                                                 grosby  ISO                            1           Crosby   ISD 

Santa  Fe   ISD 

2 

Santa  Fe   ISD                                                       Celena  Park  ISO                  1           Cloverleaf  El 

2           Celena  Park  JHS 

CAUZA  COUNTlf 

1           Jacinto  City  El 

Pott    ISD 

2 

Post    ISD                                                                                                                        3            Woodland  El 

Southland  ISD 

3 

Southland  ISO                                                     Houston  ISO                          1           Alcott  El 

1           Allen  El 

COLUD  COUNTY 

3           Anson  Jones  El                                     • 
3           Athcrton  El 

Goliad  ISD 

1 

«•"•«'  «0                                                                                                            1           Attacks  JHS 

1            Austin  HS 

COmALCS  COUNTY 

1           Bastian  El   ' 

Conxalcs    ISD 

1 

Gonzales   ISO                                                                                                        1           Berry  El 

HUon   ISD 

I 

HUon  ISD                                                                                                              1           Blackshear  E: 

Sailcy   ISD 

3 

Sailey  ISD                                                                                                            3           Blessed  Sacriisent  El 

Uacldcr  ISO 

1 

Waeldcr   ISD                  •                                                                 -                              1            Bowie  El 

3           Bruce  El 

(XAYSON  COUNTY 

1            B.    T.    Washintl.n  JHS 
.      .                                                                                                            1           Burbank  JHS 

Denlson   ISO 

1 

Central  El                                                                                                            j           Burnet  El 

1 

McDonald  JHS                                                                                                        |           ZZll 

Wiltcsboro  ISD 

2 

tlhltesboro   ISD                                                                                                   ,           Carnegie  El 

Whltcwright   ISD 

1 

Whitewrlght    ISO                                                .                 ^                                     I            Chatham  El 

OICGC  COUNTY 

.     3           Christ  The  King  El 
.  _                                                                                                   3           Clinton  Park  El 

Cladcwatcr   ISO 

2 

Cladewater  ISD                                                                                                  3           Crawford  El 

Kilgore   ISD 

2 

Kilgore   ISO                                                                                                         j           cullen  JHS 

Longvlcw  ISD 

I 

Foster  Middle                                                                                               ^           p,^^^  ^ 

2 

Moselle  Johnston  El                                                                                        2           Deady  JHS 

1 

South  Ward  El                                                                                                     1           Oe  Zavala  El 

Pine  Tree  ISD 

2 

_                                                                                                                                                                                                                                       •                         mr^      aa  ^  *  ^  *  ^      a*  ■ 

Pine  Tree   ISO                                                                                                    ^           Dodson  El 

Sabine   ISD 

2 

S'blne   ISO                                                                                                           1           p„g,„  gi 

1           Douglass  El 

OlltCS  COUNTY 

2            Oowllng  JHS 

Navasota  ISD 

1 

Navasota  ISO                                                                                                      3           Dunbar  El 

3           Easter  "El 

GUADALUPE     COUNTY 

1            Edison   JHS 
.      .                                               '                                                                        3            Eighth  Avenue   El 

Scguin  ISO 

1 

■•!»  =1                                                                                                 •               I           Eliot  El 

1 

Brleseneister  Middle                                                                                     j           ^     ^^   ^^^^^  j,^ 

1 

Jefferson  El                                                                                                      j           Falrchild  El 

1 

"«*''«"  El                                                                                                                 1            Fleolng  JHS 

2            Fonville  JHS 

HALE  COUNTY 

1           Foster  EI 

Abcrnathy  ISD 

1 

Abernathy  ISO                                                                                                    1            Franklin  El 

Cotton  Center   ISD          3 

Cotton  Center  ISO                                                                                           *            Troat  El 

Hale  Center   ISD 

1 

.   Rale  Center   ISO                                                                                                *           George  Washington  El 

Petersburg  ISD 

1 

Petersburg  ISD                                                                                                  *           Gregory  El 

1           Crimes  El 

HALL  COUNTY 

1  Crissom  El 

2  Rasilton   JHS 

EftelUnc  ISD 

3 

Estelline  ISD                                                                                                   3           Harper  El 

Heophli  ISD 

I 

Memphis   ISO                                                                              ^                         i           Harris  El 

1            Hartman  JHS 

HANSFOID  COUNTY     ' 

■                                                       1           Henderson  El 

Spcaraan  ISO 

2 

Speaman  ISO                        '                                                                             3           Highland  Heights  El 
•^                                                                                                                         1           Hobby  El 

HARDEMAN  COUNTY 

1            Hogg  JHS 

3           Inmaculate  Conception  of  Mary  El 

Chllllcothe   ISD 

1 

Chllllcothe  ISO                                                                                               1            Isaacs  El 

Quanah  ISO 

2 

quanah   ISO                                                                                                         1           Jackson  JHS 

HARDIN  COUNTY 

1           Jones   HS 
.1            Kashmere   HS 

Hardin- Jefferson 

ISO-  1 

Sour   Uke  El                                                                                                     1           kcIso  El 

Kountxe    ISD 

2 

Kountie    ISO                                                                                                              1            Kennedy  EI 

♦  Cod*   1   - 

Schools 

desiiinated   for  both  National   Defense  and  National  Direct  Student  Loan  cancellation  benefits 

Code  2   - 

Schools 

deslKnated   for  National   Defense  Student  Loan  cancellation  beiteflts  only 

Code  3  - 

Schools 

deslmated  for  National   Direct  Student  Loan  cancellation  benefits  only 

FCDflAl  «G«T«.  vol   44,  HO  4»-  MONDAY.  RAAtCM  \X  197» 


FEOBtAL  RECISTEt.  VOL  44,  MO.  49-JI40NDAY,  MAICM  li  1979 


UMI 


4482 

t 

NOTICES 

.     / 

nt  Schools  Determined  Co 

r-xij 

Lltt 

have  High  Ct.ncentretloni  of  Studente  froei  Low-Inco"^  Feallle* 

For  National   Defense  Student   Loan  and  1 

Uttonal   Direct 
une 

student  loan  Cancellation  Benefits   for 

the   1978-79  nnd  1979-ao  School  Tears 

Location                             Codi 

B  *     School  M* 

Location                            Code 

•     School  V»mt- 

Mvh.iI3  COUNTT   (cont'd; 

V 

HAYS  COUNTY 

(Houston  UO)     '          1 

Key  JHS                  ^ 

Hay*  Consolidated  ISO     t 

Kyle  ei 

Lamar  El 

San  Marcos   ISO                    1 

BonhM  Bt 

Langs ton  Et 

Bowls  El 

U«  El 

Goodnight   JHS 

3 

Lee   CI 

Lamar  Cr.    6 

Lincoln  JHS  •   HS 

Travis  >1 

Mac  Arthur  El" 

. 

Hading  El 

WNDERSON  COUHTY 

Marshall   JHS 

HcDade  El 

AcKens   ISO                             1 

Athens   HS 

HcJteynolds    JHS 

.^^                                                             I 

West   El 

1 

H.    C.    Williams   JHS  • 

HS 

La  Poynor   ISO                      1 

La   Poynor    ISD 

Milan  El 

Halakoff   ISO                   ^    2 

Malakoff    ISO 

Hllby  HS 

• 

Osborne  El 

HIOALCO  COUNTY 

Our   Lady  of  Guadalupe 

El 

Donna  ISO                               1 

Central   JHS 

Our  Mother  of  Mercy  CI 

Donna  El 

Patrick  Henry  JHS 

Guzman  E I 

Peterson  El 

Lenoir   JHS 

Port    Houston  El 
Pugh  El 
Reagan  HS 

t 

Hoye   JHS 
Runn  El  ■ 
Stainke  Et 

Resurrect  ion  El    , 

Edcouch-Elsa    ISO                 I 

Edcouch-E    sa   ISD 

Reynolds   El 

Edtnburg   ISO                          I 

Austin  El 

Rhoads   El 
Ryan  El 
Ryan  JH 
Saa  Houston  KS 
Sanderson  El 
Southland  El 
Southmayd  El 
Sterling  HS 

Brewster  Lt 
Edtnburg  HS 
Conzalei   Fl 
Hargill   ei 
Houston  CI 
Jefferson  El 
Lamar    El 
Lincoln  El 

St.    Fra^^  of  Asslsl 

El 

McCook  El 

St.    Peter   The  Apostle 

El 

• 

North   JHS 

•                                    ^ 

St.    Philip  Neri  El 
St.   Theresa  El 
Sunnyslde  El 

Robert   E.    Lee  El 
South   JHS 
Travis   El 

Terrell    JHS 

Hidalgo    ISO                            1 

Hidalgo    ISO 

Thomas   JHS 

La  Joya   ISO                           I 

La  Joya   ISO 

Turner  El 

La  Villa   ISD                         I 

U  Villa    ISD 

Wesley  El 

McAllen   ISD                           I 

Alvarez   El 

k'heatley  HS 
Woodson  JHS 
Worthing  HS 
Yates    HS 

Austin-Navarro  El 
•onhan  El 
Early  Childhood 
Houston-Roosevelt   El 

'            North  Forest    ISO       1 

East    Houston   EI 
Eliaore   Middle 

Lutheran  Cood  Shepherd  Et 
Seguin  El 

T          , 

Fon'.«od  ei 

Thlgpcn  El 

Hllliard  El 

1 

Travis   JHS 

Kirb'y  Middle 

Wilson  El 

Mt.    Houston   Fl 

Zavala  El 

Oak  Village  Middle 

Ha  lone   ISD                            3 

Malone    ISO 

Shadydale  El 

Mercedes    ISO                        I 

Mercedes    1 tD 

Tidwctl   El 

Mission   ISO                          1 

Alton  ei 

Pasadena  ISQ               2 

Parks  El 
Smith  El 

Castro  EI 
Harcell   Et 

'-                                            I 

South    Houston   CI 
South   Houston    Inter 

Mission   JH:; 
Pearson  El 

Spring  Branch   f.D     I 

Hollibrook  El 

Roosevelt   i  1 

Ridgecrest   El 

Monte  Alto   ISO                     I 

Monte  Alto    ISO 

Sherwood  El 

Pharr-San  Juan-Alano       t 

Aust in   JHS 

^ 

ISO                                         I 

Bowie   El 

HIUUriSON   COl<STl 

Buckner   El 

Elvflan   Fir  Ids    ISO  I 

ElysUn   Fields    ISO 

Butll    El 

Hal Isv lite    ISO            : 

Hallsville    ISO 

Carnal,  in   E  1 

lUrnack   ISO                   1 

(Carnack    ISO 

Clover   El 

Marshall    ISO                 I 

Aust  in-Carvcr   E I 

/                                                                                 » 

Duedyns   El 

OoK.in   1 1 
MaisKall    HS 

Edison  Fl 

Farias   El 

Per'oi  Ion  Cr.  •♦ 

Ford  El 

Voin^   Cr.     T 

Frankl in  El 

Waskoa   ISO                     1 

Uaskora    ISO 

Jefferson   JHS 

HASKELL   COUNTY 

Napper   El 

Haskell    ISO                   I 

Haskell    ISO 

1 

Mew   Pharr    El 

*  Code    I   -   Schoo 

Is   desliinatud    for    both    National    Defense   and   Kationdl    Direct   Student 

Loan  cancellation  befcfits 

Code  2  -  Schoo 

Is  designated   for  National 

Defisniie  Student    Loan  cancellation  benefit 

s   only 

Code   3   -  Sblioo 

Is  designated 

for   National 

Direct   Student   Loan  cancellation  benefiti 

1  only 

NOTICES 


t:xas 


14483 


Lift  of  School*  Deteralned  to  have  High 

Concentrations  of  Students 

froa  Low  Income  (aallies 

For  National  Defense 

Student 

Loan  end  Rational  Direct  Student 

Loan  Cancellation  Benefit*  for 

the  1978-79  and  1979-80  School  Years 

Location 

Coda  * 

School  Rame 

Location                          Code  *    School  Nene 

HII^LJC  COUNTY   (cont'd) 

JFKFEtSCN  CCU-NTI   (cont 

•dj 

Pharr-San  Juarv-'Alit-io 

Port  Arthur  ISO 

1 

Dc  Queen  El 

ISD 

1 

Hew  San  Juan  El 

1 

Franklin  El. 

1 

Sorcnsen  El 

1 

Lee  El 

1 

Whitney  EI 

1 

Washington  El 

Progreso   ISD 

1 

Progreso  ISD 

1 

Wilson  JHS 

Sharyland  ISD 

I 

Sharyland  ISD 

South  Park  IS> 

1 

Blanchette  El 

Valley  View  CSD 

1 

Valley  View  CSD 

t 

Hebert   HS 

Weslaco   ISD 

1 

Weslaco  ISD 

1 

1 

Odom  JHS 
Price  El 

HILL  COUNTY 

JIM  HOGG  COUNTY 

- 

HiUsboro   ISO 

1 

Hlllsboro   ISD 

Jim  Hogg  County  ISD 

1 

Jim  Hogg  County   ISO 

HOCKLEY  COUNTY 

JIM  WELLS  COUNTY 

• 

Anton   ISD 

1 

Anton   ISD 

Level land  ISD 

1 

Uvelland   JHS 

Alice.  ISD 

1 

AdMS  JHS 

3 

St.    Michael's  Catholic  El 

1 

Oubose  JHS 

1 

West  El 

1 

Garcia  El 

Ropes   ISD 

1 

Ropes   ISO 

1 

Memorial  JHS 

• 

1 

Nayer  El 

HOOD  COUNTY 

1 

Saenz  El 

Cranbury  ISD 

2 

Cranbury   ISD 

Ben  Bolt-Palito 

1 

Salazar  e! 

HOUSTON  COUNTY 

Blanco   ISD 

1 

Ben  Bolt-Pilito   Blanco    ISD 

Orange  Grove   ISD 

1 

Orange  Groxe   ISD 

Crockett    ISD 

L 

Crockett   ISD 

Premont   ISD 

I 

Premont    ISt 

Crockett   State  School3 

Crockett   State  School 

Crape  land    ISD 

1 

Crape  land   ISD 

JOHNSON  COUNTY 

Kennard    ISD 

1 

Kennard   ISD 

Love  lady   ISD 

1 

Love  lady   ISO 

Alvarado   ISD 

2 

Alvarado   ISO              '" 

HOWARD  COUNTY 

JONES  COUNTY 

Big  Spring  ISD 

3 

Bauer  El 

Anson  ISD 

1 

Anson   ISD 

1 

Oollad  Middle 

Hamlin   ISO' 

1 

Hamlin   ISD 

1 

Lakeview  El 

Stamford  County 

1 

Marcy  El 

Line   ISD 

1 

Stamford  County  Line   ISO 

Coahoma  ISD 

2 

Coahoma   ISD 

KARNES  COUNTY 

HUDSPETH  COUNTY 

Karnes  City  ISO 

3 

Fashing  El             . 

Fort   Hancock  ISO 

3 

Fort   Hancock   ISD 

1 
1 

Karnes  City  El 
Karnes  City  JHS 

HUNT   COUNTY 

3 

Panna  Maria  El 

Kenedy  ISO 

1 

Kenedy  ISD 

Conmerce   ISO 
Greeny i lie    ISD 

2 
2 

Conmerce   ISD 
Greenville   JUS 

Runge    ISD 

1 

Runge   ISO 

1 

Houston  El 

KAUFMAN  COUNTY 

JACKSON  COUNTY 

Kaufman  ISD 

2 

Kaufman    ISD 

Kemp   ISD 

2 

Kemp   ISD 

Edna   ISO 

2 

Edna  ISD 

Habank  ISD 

2 

Habank   ISD 

Canado   ISD 

1 

Canado    ISO 

Terrell   IJD- 

1 

Terrell   ISD 

JASPER   COUNTY 

KENDALL  COUNTY 

Brookland   ISD 

3 

Brookland  ISO 

Boerne  County  Line 

2 

Boerne  County  Line   ISO 

Buna   ISD 

2 

Buna   ISD 

ISD 

Jasper   ISO 

1 

Jasper    ISD 

KERR  COUNTY 

Klrbyville    ISO 

2 

Klrbyville   ISD 

Kerrville   ISO 

1 

Daniels   EI 

JEFF  DAVIS   COUNTY      ' 

-^-— 

3 
1 

Notre  Dame   El 
Peterson  JHS 

Valentine  ISD 

3 

Valentine    ISD 

1 

Tlvy  El 

JEFFERSON   COUNTY 

, 

KIMBLE  COUNTY 

Beaumont    ISD 

1 

1 

Bowie  JHS 
Crockett   JHS 

Junct  ion   ISD 

2 

Junction   ISD 

1 

Dowling  El 

KINNEY  COUNTY 

1 

Dunbar  El 

I 

Fletcher  El 

Brackett   ISD 

1 

Brackett    ISD 

1 

French  El 

• 

1 

Lincoln  JHS 

KLEBERG  COUNTY 

i 

I 

Martin  El 

Kingsville   ISD 

1 

Colston  El 

*' 

3 

St.    Anthony  El 

1 
1 

Gillett   Middle 
Kleberg  EI 

Hamshire-Fannett  ISD      2 

Hanshlrc-Fannett   ISD 

1 

Lamar  El 

*  Code  1  - 

Schools 

designated    for   both  National   Defense  and  National   Direct   Student 

I,oan  cancellation  benefits 

Code   2   -   Schools   designated   for  National   Defeniic  Student   Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  I^an  cancellation  benefits  only 
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TiXAS 


TE.J13 


Use  of 

Tor  national  Defense  Student 
Location Code  * 


School!  Determined  to  have  High 
Loan  and  National  Direct  Student 


School  Name 


Concentration*  of  Studenta  fro*  Low-Income  FaolUc* 
Loan  Cancellation  Beneflta   for  the   1976-79  nnd   1979-80  School  Year* 

School  Kane 


Location 


Code 


ll-£BiH'.  COUNTY   (cont'd) 

(fln.-.wlUe   iSj)-  I 

Biviera   ISO  1 

KNOX  COUNTY 

Knox  Citr-0'Brlen  ISO  1 

Coree   ISO  9 

Munday   ISO  1 


'j:b3XK  county  (eor.t'd} 


LMWR    COUNTY 
Paris   ISO 


North   Lan^r    ISO 
West   Lanar   ISO 

LA«8  COUVTY 

Littlefleld    ISO 

OUon   ISO 

Spr inglake-Carth    ISO 

LAMPASAS  COUNTY 

Lampasas    ISO 
Lofaeci    ISO 

LA  SALLE   COUNTY  ^ 

CotuUa  ISO 


LAVACA  COUNTY 

Hallettsvllle    ISO 
Houlcon    ISO 
Shiner    ISO 

LEE  COWTY 

Olrac  Box  ISO 
Clddtngs  ISO 
Ctddings   State   Sch 

LEON  COUKTY 

Buffalo    ISO 
Leon    ISO 
Oakuood    ISO 

LIBERTY  COUNTY 

Cleveland   ISO 
Oaycon   ISO 
Hull-Dalsctta    ISO 
Liberty  ISO 

JLI»«ST0»E  COUNTY 

Coolldgc   ISO 
Crocsbeck  ISO 
Unit   ISO 

LIVE   OAK  COUNTY 

George  West    ISO 
Three  livers   ISO 

LLANO  COUNTY 
LU.'O    ISO 

LUSBOCK  COUNTY 
Frensh Ip   ISO 

Idalou   ISO 


Henurlal   Middle 
Riviera    ISO 


KnoK  CltyO'Brlen   ISO 
Coree    ISO 
Munday    ISO 


First   Ward  El 
Fourth  Ward  El 
Jusclss   El 
Travis  Middle 
Powde r 1 y  El 
Wcat   Lamar   ISO 


Littlefleld    ISO 

OUon    ISO 

Spr  IngUke-Earth    ISO 


Lanpasas   ISO 
Loocta    ISO 


Amanda   Burks    Inter 
Enclnal   El 
Newman  JHS 
Ramirez   El 
Wclhausen  Primary 


Hallettsvilte    ISO 
HouUon    ISO 
Shiner    ISO 


Dine  BoK  ISO 
Clddings  ISO 
Clddings   StdC<;  School 


Buffalo    ISO 
Leon    ISO 
Oakwood    ISO 


Cleveland    ISO 
Dayton    ISO 
Hull-Dalsetca    ISO 
Liberty    ISO 


Coolldgc    ISO 
Croesbeck  ISO 
Mexia    ISO 


George   West    ISO 
Three  R  ivers    ISO 


Llano    ISO 


Casey  El 
Frensh Ip  JHS 
Idalou  ISO 


Lubbock  ISO 

Aldcrsoo  HS 

Arnctt  El 

Baan  Rl 

Bozcman  El 

Dunbar  HS 

Estacado  HS 

Cuadalupe  El 

Harvell   El 

• 

Hunt   El 

lies   El 

Jackson  El 

Mabon  El 

Martin  El 

Matthews   JHS 

McWIiortcr  El 

Parkway  El 

Posey  El 

Sanders   El 

Slaton   JHS 

Southeast   El 

Struggs    JHS 

Thoapson  JH'i 

Tubbs  El 

Wheat  ley  El 

WoUfarth  El 

Wright   El 

Lubbock-Cooper   ISO        2 

Lubbock-Cooper    ISO 

New  Deal   ISO 

I 

Hew  Deal    ISO 

Roosevelt    ISO 

1 

Roosevelt    ISO 

Slaton  ISO 

1 

Slaton   ISO 

LYNN  COUNTY 

New  HoiM    ISO 

1 

New  Home    ISO 

0* Donne  11   ISO 

I 

0* Donne  11    ISO 

Tahoka    ISO 

1 

Tahoka    ISO 

Wilson    ISO 

1 

Wilson    ISO 

MADISON  COUNTY 

Madlsonvillc  ISO 

MARION  COUNTY 
Jefferson  ISO 

MARTIN  COUNTY 
Slaton  ISO 

MASON  COUNTY 
Mason  ISO 

MATAGOtOA  COUNTY 

Palaclos  ISO 
Van  Vlcck  ISO 

MAVERICK  COUNTY 
Eagle  Pass  ISD 


Madlsonvilte  ISO 


Jefferson  ISO 


MCLENNAN  COUNTY 

La  Vega  ISO 
Hart  ISD 
McGregor  ISD 
Robinson  ISO 
Waco  ISO 


I     Slaton  ISO 


1     Mason  ISO 


I     Palactos  ISO 
1     Van  Vleck  ISO 


1  Austin  El 

1  Bcnavldes  El 

1  Eagle  Pass  Hi 

I  Eagle  Pass  JIIS 

I  Craves  El 

t  Nellie  Class  EI 

I  Robert  E.  Let  E I 

I  San  Luis  El 


Z  La  Vega    ISO 

1  Mart    ISO 

2  McGregor    ISO 
2  Robinson    ISD 

1  Bell's    Hill   El 

1  Crest  view  El 

1  Dripping  Springs  Cr.    K 


•  Code    1    -  Schools   dtisignatod    for   bm:h  National    Itciciise   and  National    Direct   Student   Loan  cancellation  benefits 
Code   2   -  Schools   designated    for  National   Defense  Student   Loan  cancellation  benefits   only 
Code   3  -  Schoflla-deslgnated   for  National   Pi  roc t  Student   Loan  cancellation  benefits  only 


U*t"o£  Bthoola  Determined  to  have  High  Concentrations  of  Student* 

from  Low- Income  Families 

For  National  Defense 

Student 

Loan  and  National  Direct  Student  Loan  Cancellation  Benefits   for 
(i_i 1    M__.»                                                           Ij>catlnn                               Code   — 

the  1978-79  and  1979-80  School  Tear* 
School  Name 

Location                          toae  " 

VC^-N.-iAli  CCUI.rv   (cont'd; 

NEWTON  COUNTY 

(/•:C<-    Ti^J 

1 

E.aA.C.Cr.    K                                                       Burkevllle   ISO 

1 

Burkevllle   ISD 

3 

Evangeline  Gr.    K 

1 

Newton  El 

3 

Latin  American   Center  Cr.    K                              newLon   lou 

1 

Newton  JHS 

1 

North   JHS 

1 

North  WAco  El                                                                             _,„ 

3 

Oakwood  Early  Childhood                              ^°^     «"«" 

I 

Provident   Heights  El                                              Sweetwater    ISD 

3 

Cowen  El 

. 

1 

South  Waco  El 

1 

Sul  Ross  Cr.    6                                                     NUECES  COUNTY 

1 

Tennyson  JHS                                                        . 

1 

Ague  Dulce   ISD 

West    ISO 

2 

"•«    "■>                                                                         Blliquet.   ISD 

I 

Banquete   ISD 

Bishop   ISD 

1 

Eastside  El 

«DINA  COUNTY 

3 

Petronila  El 

Oevine   ISD 

1 

Devine   ISD                                                                Corpus  Chrlsti   ISD 

1 

Allen  El 

Hondo   ISD 

1 

Hondo   ISO 

1 

Coles-Fisher  El 

Medina  Valley    ISD        1 

Medina  Valley   ISO 

1 

Crockett-Sanders  El 

1 

Cross  ley  El 

MENARD  COUNTY 

1 

Cunningham  JHS 

Menard   ISD 

1 

Menard   ISD 

1 

Driscoll  JHS 

Natalia    ISO 

1 

Natalia  ISO                                   ' 

1 

1 

Evans-Woodlawn  El 
Fann  in  El. 

MIDLAND  COUNTY 

1 

3 

Carcla-Montclair  El 
Holy  Family  El 

Midland   ISO 

2 

Alamo   JHS 

1 

Houston  El 

1 

Crockett   El 

1 

Lamar  El 

1 

De  Zavala  El 

1 

Loranzo-Meadowbrook  El 

1 

Milan  El 

1 

Los   Enclno   £1 

1 

Pease  El 

1 

Hart  in  JHS 

2 

San  Jacinto  JHS 

1 

Menger  El 

I 

South  El 

1 

Moore  El 

1 

Travis  El 

I 

Oak  Park  El 

1 

Washington  El 

1 
3 

Prescott  El 
Sacred  Heari  El 

HILAM  COUNTY 

• 

1 

Savage  El 

Cameron   ISD 
Cause   ISD 

1 
3 

Cameron  ISD 
Cause   ISD 

1 
3 

Shaw-Fisher  El 

SS  Cyril  and  Methodist  El 

Rockdale   ISD 

2 

Rockdale   ISD 

I 
1 

Travis  El 
Wynn  Scale    JHS 

MILLS  COUNTY 

1 

Zavala-Schancn  El 

Star  ISD 

3 

Star   ISD 

MITCHELL  COUNTY 

Driscoll   ISD 

3 

Driscoll   1£D 

Flour  Bluff   ISD 

2 

Flour  Blufl    ISD 

Colorado   ISD 

1 

Colorado   ISD                                                            London   ISD 

3 

London  ISD 

Robstown  ISD 

I 

Hutto  El 

MONTGOMERY  COUNTY 

1 

Lotsplich  El 

Magnolia   ISO 
Montgomery   ISD 

2 

1 

Magnolia   ISD 
Montgomery   ISD 

1 
1 
1 
3 

Martin  El 
Salazar  El 
Scale   JHS 
Clarkwood  El 

New  Caney   ISP 

1 
1 

New  Caney  El                                                     -           »   i          „j          ,„.. 
Hew  caney  Middle                                                      Tuloso-Midway   ISD 

1 

Porter  El 

1 

Tuloso-Mldway  El 

Splcndora   ISO 
Willis    ISD 

2 

2 

Spleodora    ISD                                                             .,     .   n        ,,.» 
Willis    ISD                                                                    "«"  "^o   '^ 

1 

1 
1 

Tuloso-Midway  JHS 
Carl  Allen  El 
Kennedy  El 

HCRRIS   COUNTY 

1 

1 

Skinner  El 
West  Oso  JHS 

Pewitt    ISD 

I 

Pewitt   ISD 

OLDHAM  COUNTY 

NACOGDOCHES   COUNTY 

Boys  Ranch  ISD 

1 

Boys  Ranch   ISD 

Cushing  ISD 

1 

Cushing   ISD 

Nacogdoches    ISD 

3 

Alternative   School                                           ORANCZ  COUNTY 

■ 

1 
1 

Emellne   Carpenter   JHS 
Fredonia  El 

2 

Vidor  El 

I 

Nettie  Marshall   El                                                 ""'   Orange-Cove    ISO 

1 

Anderson  El 

2 

Raguet  El 

3 
1 

Curtis  El 
Jones  El 

NAVARRO  COUNTY 

^ 

PALO  PINTO  COUNTY 

Corsicana  ISD 

1 

1 
1 

Corslcana  HS                                                          Mineral  Wells   ISD 

Drane  Middle 

Lincoln  El                                                            PANOLA  COUNTY 

1 

Lee   Inter 

Corslcana  State  Hone         3 

Corsicana   State  Home 

Kerens   ISD 

1 

Keren.   ISD                                                              Carthage   ISD 

1 

Carthage    ISD 

*  Code   1   - 

Schools 

desienated   for  both  National   Defense  and  National   Direct  Stu 

ident 

Loan  cancellation  benefits 

Code  2   - 

Schools 

deslKnated   for  National  Defense  Student   Loan  cancellation  benefit 

s  only 

Code   3  - 

Schools 

desienatcd   for  National  Direct  Student   Loan  cancellation  benefits 

only 
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Ust   of  School.   Determined  to  h.ve  HtRh  t^"""""''"?" ML'ncnc?i't/r^  Ifr'lo^^o't!^  1"q-80  SC.ool   Year, 
rnr  National   Defend  Student   Loan  .nH  WnMon,!    Otrect  Student   '•°""  ^^""'   °^*°"  """""'^Jr*     Scillll  hL 
Location    Code   *     School   Na«e LocncAon . 


PARrfiX    COUNTY 

Bovln«   ISO  I 

Frlona    ISO  1 


PECOS   COUNTY 

Fort   Stockton   ISO 

POLK  COL-NTY 

Corrtgan-Canden   ISO 
Goodrich    ISO 
Uggett    ISO 
Livingston    ISO 

POTTER    COUNTIf 
Air.arillo   ISO 


PBESlOIO  COUNTY 

Marfa    ISO 
Presidio   ISO 


RAND*LL  COUNTY 
Canyon    ISO 

RED  RUtR    COUNTY 
ClarksvlUe    ISO 

Detroit    ISO 

REEVES   COUNTY 

Balniorhea    ISO 
Pecos -Bar stow- Toy ah 
ISO 


REFICIO  COUNTY 

Uoodsboro    ISO  2 

ROBERTSON   COUNTY 

Brenond   ISO  I 

Calvert    ISO  1 

Franklin   ISO  1 

Hearne    ISO  1 

Humford    ISO  3 

ROCIC>'AU.  COUNTY 

Rockwall    ISO  2 

Royse   City    ISO  1 

RUNNELS   COUNTY 

Ballinger    ISO  I 

Vingace    ISO  ) 

Winters    ISO  I 
RUSK  COUNTY 

Unevllle    ISO  1 

Tatua   ISO  1 

SABINE   COUNTY 

Hemphill    ISO  1 

West   Sabine    ISO  I 

SAN  AUGUSTINE    COUNTIf 

Broaddus    ISO  I 

San  Augustine    ISO  I 


Bovina    ISO 
Frlona    ISO 


Fort    Stockton   JHS 


Corr igan-Camden    ISO 
Goodrich   ISO 
Leggett    ISO 
Livingston    ISO 


Sanborn  El 
San   Jacinto  E! 
Uhtttier  El 


R<;dford   El 
Candelaria  El 
Presidio   El 
Presidio    HS 


AmariUo   Christian   El 


Clarksville  El 
Clarksville    Inter 
Detroit    ISO 


Balnwrhea    ISO 

Bessie    Haynes    El 
Lanar   El 
I  Pecos   Kindergarten 


Uoodsboro    ISO 


Breiaond    ISO 
Calvert    ISO 
Franklin   ISO 
Hearne    ISO 
Kuntord    ISO 


Rockwell  I    ISO 
Royse   City    ISO 


Ballinger    ISO 
Wingate    ISO 
blnters   ISO 

LancviUc    ISO 

Tatun    ISO 


Hemphill    ISO 
West    Sabine    ISO 


Broaddus    ISO 

San  Augustine    ISO 


SAN    JACINTO  COUNTY 

Coldiprlng-Oakhur.t 

ISO 
Shepherd  ISO 


Ll.t  of 

For  National  Defenae  Student 

Location Code  * 


Schools  Determined  to  have  High 
Loan  and  National  Direct  Student 
School  Name  . 


ConccntrntlonB  of  Student,  from  Low- Income  Families 
Loan  Cancellation  Benefit,  for  the  1978-79  and  1979-80  School  Tears 
Location Code  *  School  Name 


1     Coldipring-Oakhurst  ISO 
1     Shepherd  ISO 


SAN  PAIR  I CIO  COUNTY 

Aransas  Pass  ISO      1 
Gregory-Portland  ISO  1 


Ingles ide  ISO 
Hathis  ISO 


Oden  ISO 
Sinton  ISO 
Taft  ISO 


SAN    SABA   COUNTY 

Cherokee    ISO  ' 

ttichland   Springs   ISO    3 
San  Saba    ISO  ' 

SCHLEICHER    COUNTY 

Schleicher  County  ISO* 


SHELBY   COUNTY 

Center    ISO 
Shelbyville    ISO 
Tenaha   ISO 
Tlir.pson    ISO 

SMITH  COUNTY 


Arp  ISO 
Chapel  Hill 
Linda le  ISO 
Tyler  ISO 


ISO 


Whitchouse  ISO 
Winona  ISD 

STARR  COUNTY 

Rio  Grande  City  ISD 


Roma  ISO 


SUTTON  COUNTY 
Sonera   ISO 

SWISHER   COUNTir 

Kress  ISO 

Tulia  ISO 

TARRANT  COUNTY 

Arlington   ISO 
Fort   Worth    ISO 


Td-iRlNr  COUNTY    (coit'd) 
^■'■irt    .'orti.  IS'j)  . 


Aransas  Pass  ISO 

Aust  in  El 
2      Ingles ide  ISP 
1     Hardin  El 
1     Hathis  Inter 
1     Hathis  JHS 
I     Weber  El 
I     Odem  ISD 
1     SinCon  ISD 
1     East  El 
1      South  El 


Cherokee  ISO 
Richland  Springs  ISO 
San  Saba  ISJ 


Schleicher  U>unty  jSO 


I  Center  ISO 

I  Shelbyville  ISO 

I  Tenaha  ISD 

I  Ttmpson  ISO 


1  Arp  ISD 

1  Chapel  Hill  ISO 

1  Lindale  ISD 

I  Austin  El 

I  Griffin  El 

1  Peete  El 

2  Whltehouse    ISD 
I  Winona    ISD 


1  Grulla   JHS 

1  Grulla  Pr  iniary 

1  La   Union  El 

1  North  Craainar 

1  Ringgold   JHS 

I  Ringgold   Inter 

1  Ringgold  Primary 

1  Roque  Guerra  El 

3  Escobares  El 

]  Los   Saenz   El 

1  Rona  El 

I  Roma   JHS 

1  Scott   El 


Senora    ISO 


1  Kress    ISO 

1  TuUa    IS!) 


2  Thornton  El 

}  All   Saints   El 

1  A.    H.    Pate  El 

I  Carroll    Peak  El 

I  Carter   Park  El 

1  Carver-Hamilton  El 


Hurst-Euless  Bedford 

ISD 
Lake  Uorth  ISD 
Wbltescttlcmcnt  ISD 

TAYUS  COUNTY 
Abilene  ISD 


TERRY  COUNTY 

Brown  fie  Id  ISD 


>leadow  ISD 

Union  ISD 

TOM  GREEN  COUNTY 

San  Angela  ISD 


*  Code  1  -  School*  deslgniited  fori  both  National  De  f  unse  and  Natlunal  Direct  Student  Loan  cancellat  ion  iwnef  Ita 
Code  2  -  Schools  designated  for  Ndtlooal  Defense  Student  Loua   cancellation  benefits  only 
Code  }  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


Charles  Nash  El 
Circle  Park  El 
Cooo  El 
Daggett  Middle 
Denver  Avenue  El 
De  Zavala  El 
Diamond  Hill  El 
0.  MtBae  El      , 
Dunbar  HS 
Dunbar  Middle 
Eastland  El 
E.  M.  Daggett  El 
Forest  Oak  JHS 
Glencrest  Middle 
Glen  Park  El 
Greenbriar  El 
Holy  Name  El 
Hubbard  El 
H.  V.  Helblng  El 
James  E.  Guinn  El 
J.  P.  Elder  JHS 
Kirkpatrick  El 
Maud  Logan  El 
Maudrie  Walton  El 
Meadowbrook  JHS 
M.  H.  Moor  El 
Mitchell  Blvd.  EI 
Mornings  ide  El 
Mornings ide  Cr.  6 
Mother  of  Mercy  El 
Polytechnic  HS 
Riverside  Middle 
Rosemont  Middle 
R.  Vickery  El 
Sagamore  Hill  El 
Sam  Rosen  El 
So.  Hi  Mount  El 
S.  S.  Dillow  El 
St.  George  El 
St.  Mary's  El 
Sunrise  El 
Trimble  Tech  HS 
Van  Zandt  El 
Versia  Williams  El 
H.  A.  Meacham  Middle 
Washington  Heights  El 
William  James  Cr.  6 
W.  H.  Turner  El 
W.  M.  Green  El 
Worth  Heights  El 

Midway  Park  El 
Lake  Worth  ISD 
St.  Peter  and  Paul  El 


College  Height*  El 
Fannin  EI 
Franklin  JHS 
Lee  El 
Locust  El 
Mann  JHS 
Valley  View  El 


Brownfleld  Inter 
Brownfield  Middle 
Colonial  Heights  El 
Oak  Grove  El 
Meadow  ISD 
Union  ISO 


TOK  GRELN  COUNTY  (coatV) 
(3-ir.  An.^lo  :SD)  ,  3 
1 
3 
1 
I 
1 
1 
1 
1 


1RAVIS  COUNTY 
Austin  ISD 


Del  Valle  ISD 


Manor  ISD 
Pflugerville  ISD 

TRINITY  COUNTY 

Croveton  ISD 
Trinity  ISD 

TYLER  COUNTY 
Warren  ISD 

Woodville  ISD 

UPSHW  COUNTY 

Big  Sandy  ISD 
Gilmer  ISD 
Ore  City  ISO 

UVALDE  COUNTY 

Knippa  ISO 
Sabinal  ISD 
Uvalde  ISD 


Blackshear  E! 
Bradford  El 


VAL  VERDE  COUNTY 

San  Felipe-Del  Rio 


Catholic  School 
Edison  JHS 
Fort  Concho  El 
Lake  View  HS 
Lee  JHS 
Lincoln  El 
Rio  Vista  El 
Reagan  El 
San  Jacinto  El 


Allen  JHS 

Allison  El 

Beck«r  El 

Blackshear  El 

Brooke  El 

Brown  El 

Campbell  El 

Dawson  El 

Fulraore   JHS 

Covalle  El, 

Johnston  HS 

Kealing  Learning  Center 

Martin  JHS 

Mathews  £1 

Metz  El 

Norman  Bl 

Oak  Springs  £1 

Ortega  El 

Ridgetop  El 

Rosewood  El 

Sanchez  El 

Sims  El 

St.   Elmo  El 

St.    Mary's  Catholic  El 

Travis   Heights  Gr.    6 

Webb  Gr.  6 

Zavala  El 

Del  Valle  Middle 

Popham  El 

Smith  El 

Manor  ISD 

Pflugerville  ISD 


Croveton  ISD 
Trinity  ISD 


Fred  El 
Warren  El 
Woodville  ISO 


Big  Sandy  ISO 
Gilmer  ISD 
Ore  City  ISO 


Knippa  ISD 

Sabinal  ISD 

Anthon  El 

Batesville  El 

Benson  Cr.    6 

Dalton  El 

Robb  El 

Sacred   Heart   Catholic  El 

Uvalde  HS 

Uvalde   JHS 


Austin  El 


t  Code  1  -  School. 
Code  2  -  School. 
Code   3  -  School. 


de.lgnated   for   botlj  National    Defense   and  National  Direct  Student  Loan  cancellation  benefit. 

designated   for  National   Defense  Student   Loan  cancellation  benefit,  only 

designated   for  National  Direct  Student  Loan  cancellation  benefit,  only  • 
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NOTICES 


TSXAS 


NOTICES 


•;tah 


14489 


( 


Ll«t   of  School.   Oetermlned   to  have  High  Cor.centr.ti.ms   of  Students    fro-  '^-1"*=°'*;/*"'^ J"„  .„  c  ..      i   v..,. 
For  National  Defense  StuHcnt  Loan  and  Sattor^t    n..»..   ^r,M>nr   l^.n  CancMl.tlon  Befefit.    for   the    1978-79  ...d   1979-60  School  Ye.rt 
Code   *     School    Name 


Location 


■;"_  T:o-i  c.r:'  (cert 

'^) 

{ ••  .  sai;*-:*:!  "^'C 

1 

1 

Ej5t    Side    El 

1 

Garfield  El 

I 

Lai-»r   El 

I 

Mcnorial   El 

1 

North    Heights  El 

I 

San   Houston  El 

I 

San   Felipe   JHS 

1 

Travis  El 

VAN    ZA^DT  COl-NTY 

Martin  Mill    ISO 

3 

Mart  in  Mill    ISD 

Van    ISO 

2 

Van    ISO 

Wills   Point    ISO 

2 

Wills   Point    ISD 

VICTCRU  COUNTY 

HcFaddin    ISO 

1 

MtFi«ddin    ISO 

Victoria    ISO 

2 

Grain  JHS 

^ 

Dudley   El 

J 

Gross  El 

I 

Hopkins   El 

3 

Mitchell   El 

I 

O'Connor   El 

I 

Pattl  Welder    JHi 

WALKER   COUNTY 

Nuntsvllle    ISD 

1 

Huntiville    ISO 

No  Waverly    ISD 

I 

New  W.iverly    ISD 

Wlndhair    ISD 

I 

Windh  wi    ISO 

WALLER    COUNTY 

HeTT.pstead    ISO 

1 

Hainpstead    ISO 

Waller   ISO 

2 

Waller    ISD 

WARD  CO'JNTY 

Monahans-Wickett- 

Pyota    ISO 

I 

Tatom  E 1 

West   Texas   Child 

Home 

1 

West    Texas   Children's 

Hore 

WASHINGTON  COUNTY 

Brenhan   ISO 

1 

Brenh.«T    TSC 

•.133  COUNTY 

Laredo    ISD 

1 

Al7.a   Pierce   LI 

1 

Brum   El 

1 

Buenos   Aires   E 1 

I 
1       ■ 

C.    U    Milton  El 
•     D.    0.    Hachat    El 

1 

Farias    El 

3 

Guadalupe   El 

1 
I 

H.    S.    Zactiry   El 
H.    Ochoa  ai 

1 

J.    C.    Martin  H 

1 

K.    Tarver   e\ 

1 

1 

L.    Oaii  hes   PI 
Lvendicker   t\ 

1 

Mas;dtnell    El    V 

•I 

Santo   Nino   El       >s^ 

I 

St.    Mar  ia  Hinranr    E 1 

^ 

St.    Peter's   El 

I 
I 

T.    Sanchez   El 
Urbahn   El 

Hirando  City    ISO 

> 

Mirando   City    ISO 

United    ISO 

I 

Clark  El 

1 

Salinas   El 

1 

United    Inter 

Webb    ISO 

I 

Webb    ISD 

Locstlon 

WHARTON  COUNTY 


Code  • School   Name 


Boling   ISD 
East    Bernard    ISO 
El   Campo    ISO 
Wharton    ISD 

1 
2 
1 
I 

Boling   ISO 
East    Bernard    ISD 
El  Canpo   ISO 
Wharton    ISD 

WHEEUR    COl-NTY 

Lela    ISO 

J 

Ula    ISO 

WICHITA   COUNTY 

City  View   ISO 
Electra   ISD 
Wichita  Fallk    ISD 

I 
1 

1 
t 
I 

I 
I 

City  View    ISO 
Electra    ISU 
Austin  El 
Fanntn  El 
Klrby   JHS 
Washington  El 
Zundelowitx   JHS 

WILBARGER   COUNTY 

Norths ide    ISO 
Vernon    ISO 

1 
2 

Horthside    ISD 
Vernon    Inter 

WILUa   COUNTY 

Lasara   ISO 
Lyford   ISO 
Raynondville    ISO 

San   Per  lit  J    ISO 

I 

I 
I 
1 
1 
I 
1 

Lasara    ISO 

Lyford    ISO 
Myra  Green   JHS 
Pittman  El 
Pi^tman    Inter 
Snith  El 
San  Pcrlita    ISO 

WILLIAMSON   COUNTY 

Georgetown    ISO 
Grander    ISO 
Round  Rock   ISD 
Taylor    ISO 
Thrall    ISO 

2 
I 
2 
1 
1 

CeorKetown   I -iO 
Granger    ISD 
Round  Rock  Middle 
Taylor   Middle 
Thrall    ISO 

WILSON   COUNTY 

Floresvllle    ISD 
Poth    ISO 
SLOckdale    ISD 

1 
I 
1 

Floresville    ISO 
Poth    ISD 
Stockdale    ISD 

WISE   COUNTY 

- 

Bridfi-port    ISD 
Decatur    ISD 

2 
2 

Bridgeport    r^O 
Decatur    ISO 

WOOD  COUNTY 

Nincola   ISO 
Winnsbor'o    ISD 

2 
2 

Mineola    ISO 
Winnshoro    ISO 

YQAirjM  COUNTY 

Plains    ISO 

I 

Plains    ISO 

YOlltG  COUNTY 

Olney   ISO 

I 

Olncy    ISO 

ZAPATA   COUNTY 

7 

Zapata   ISO 
Zapata   ISO 

3 
I 
1 
1 

Benavides   F1     / 
Zapata  El          / 
Zapata   HS        / 
Zapata   JHS    / 

ZAVAU  COLTJTY 

/ 

Crystal  City    ISO 
La  Pryor    ISO 

I 
I 

Crystal   City    ISO 
La  Pryor    ISD 

List  of  Schools   Determined   to  h«ve  High 
For  National  Defense  Student  Loan  and  Rational  Direct  Studetit 
Ix>cat  ton Code  *     School  Waine  


Ckjncentratlons   of  Students    from  Low-Income   rasillles 
Lean  Cancellation  Benefits   for   the   1Q7B-79  and   1979-BO  School  Yenrt 
Locat Ion Code  *     School  Name 


(Please  notg  thit  -ill  elfinentf-rj-  and   secondary 
rc'.^   li'   Ir.   tMs  St,»te  opernted   by   the   inireau 
of  Ii  !lan  Affr.lra  are  consi^lei-pd   to  neet  the 
i'l-  lifio-tiOB  o;"  a  high  concer.tr^tlcn  of 
3tu!'n.s   fror    Ini^lncone   ffi-llles,   ami  ai-e, 
t  ••!n.'"or«,  not  Ir.c'u'ied  on   this  list.) 


8CX  ELDER  COUNTY 
Box  Elder  District 


CARBON  COL-NTY 
Carbon  District 

DAVIS  COUNTY 
Davis  District 

DUCHESNE  COUNTY 


2  Central   Elementary 

2  .Corinne  Elementary 

2  Grouse  Creek  Elementary 

2  Mountain  View  Elementary 


2  Peterson  Elementary 

2  Price  Elementary 

2  Reeves  Elenientary 

2  Wellington  Elementary 


2  Wasatch  Elementary 

1  Clearfield  Job  Corp 


Duchesne  District         2  Con  Amore  School 

2  My  ton  Elementary 


GARFIELD  COUNTY 

Garfield  District    2    Antimony  Elementary 


JUAB  COUNTY 
Tintic  District 

SALT  LAKE  COUNTY 
Granite  District 


2    Eureka  Elementary 

2    West  Desert  Elementary 


2  Arcadia  Elementary 

2  Gourley  Elementary 

2  Granger  Elementary 

2  Hill  View  Elementary 

2  Hillsdale  Elementary 

2  Lake  Ridge  Elementary 

2  Lincoln  Elementary 

2  Madison  Elementary 

2  Magna  Elementary 

2  Mill  Creek  Elementary 

2  Monroe  Elementary 

2  Moss  Elementary 

2  Redwood  Elementary 

2  Ro.'Sevelt  Elementary 

2  South  Kearns  Elementary 

2  Stansbury  Elementary 

2  Webster  Elementary 

2  Western  Hills  Elementary 

2  West  Kearns' Elementary 

2  Whittier  Elementary 

2  Wilson  Elementary 

2  Brockbank  Junior  High 

2  Central  Junior  High 

2  Kearns  Junior  High 

2  West  Lake  Junior  High 

1  Granite  Alternative  School 


AIT    UKL  COUNTY    Icor.tH) 

Jordan  District  2 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 


Murray  District 


Salt  Lake  District 


SAN  JUAN  COUNTY 
San  Juan  District 


Alta  View  Elementary 
Bell  View  Elenientary 
Copperviev/  Elementary 
Draper  Park  Elementary 
East  Midvcle  Elementary 
Majestic  Elementary 
Midvale  Elementary 
Midvalljy  Elementary 
Sandy  Elementary 
Terra  Linoa  Elementary 
Westland  Elementary 
Westvale  Elementary 
Midvale  Junior  High 
Mount  Jordan  Junior  High 
West  Jordan  Junior  High 
Jordan  Valley  High 


Arlington  Elementary 


Backman  Elementary 
Bennion  Elementary 
Edison  Elenentary 
Emerson  Elementary 
Franklin  Elementary 
Glendale  Pirk  Elementary 
Hawthorne  ilementary 
Jackson  El  aiientary 
Lincoln  El jmentary 
Lowell  Ele.ientary 
Meadowlark  Elementary 
Nibley  Elenentary 
Parkview  E  ementary 
Riley  Elem^jntary 
Wasatch  Elementary 
Washington  Elementary 
Whittier  E  ementary 
Bryant  Intirmediate 
Clayton  Invermediate 
Glendale  It  termediate 
Jordan  Intirmediate 
Northwest  Intermediate  • 
East  High 

Salt  Lake  Community  High 
South  High 
West  High 
Salt  Lake  High 


Blanding  Elementary 
Bluff  Elementary 
Lyman  Elementary 
Mexican  Hat  Elementary 
Montezuma  Creek  Elementary 
Monticello  Elementary 
Monticello  High 
San  Juan  High 
Whitehorse  High 


SANPETE  COUNTY 
North  Sanpete  District2    Spring  City  .Elementary 


South  Sanpete  District 2 


SEVIER  COUNTY 
Sevier  District 


Manti  Elementary 
Ephraim  Jr.  High 


Koosharem  Elementary 
South  Sevier  High 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  Natlun:il  Direct  StuJc-nt  Loan  canicllation  benefits 
Code  2  -  Schools  dosignated  for  National  Deffnae  Student  Loan  i.anct.-1  lat  ion  benefits  only 
Code  1  -  Schools  designated  for  National  Direct  Student  l.o.in  lamel  lat  ion  benefits  only 


•  Code  I  -  Schools  designated  for  both  National 
Code  2  -  School*  designated  for  National  Defe 
Code  3  -  Schools  designated  for  National  Dire 


Offense  and  National  Direct  Student  Loan  cancellation  benefits 
nse  Student  Loan  cancellation  benefits  only 
It  Student  Laian  cancellation  benefits  only 
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NOTICES 


OTAH 


U.t  of  School.  Deter-lned  to  h.v,  HIrI.  '^""•'"«^?"%?^„5"^""/'f!^  ^  {55r79  jSlillllM-iSllSoL^earj 

for  MnMnn;.!   Defenge  Student  Loan  and  «.tlon«l  Direct  Student  U>an  CancelUtlon  '^'^"'"  ^"V"!, "!?  ^I-!""  

-T7;:iFirn Code  *     School  Name  '^'^'^ton  Code  *     Schoc.  W«me _ 


NOTICES 

■/EW.cjrr 


14491 


TOOELE  C0'..'4TY 
Tooele  District' 

UIMTAH  COUNTY 
Uintah  District 


UTAH  COUNTY 
Alpine  District 


Nebo  District 


Prove  District 


yASHINGTOM  COUNTY 


Washington  District 


2    Ibapah  Elementary 
2    Stockton  Elementary 


2    Todd  Elementary 
2    West  Junior  High 


2  Cedar  Valley  Elementary 

2  Central  Elementary 

2  Geneva  Elementary 

2  Greenwood  Elementary 

2  Sharon  Elementary 

2  Westmore  Elementary 

2  Windsor  Elementary 


2    Parkview  Elementary 
2    Rees  Elementary 
2    Payson  Middle 


2  Franklin  Elementary 

2  Joaquin  Elementary 

2  Maeser  Elementary 

2  Sunset  Elementary 

2  Timpanogos  Elementary 

2  Dixon  Junior  High 


2    Springdale  Elementary 
2    Washington  Elementary 


WEBER  COUNTY 
Ogden  District 


Weber  District 


PRIVATE  SCHOOLS 


STATE  INSTITUTIONS 


2  Bonneville  Elementary 

2  Dee  Elementary 

2  Edison  Elementary 

2  Gramercy  Elementary 

1  Jefferson  Elementary 

2  Lewis  Elementary 

2  Lincoln  Elementary 

2  Lorin  Farr  Elementary 

2  Lynn  Elementary 

2  Mountain  View  Elementary 

2  Quincy  Elementary 

2  Smith  Elementary 

2  Central  Junior  High 

2  Washington  Junior  High 

2  Ogden  High 

1  Weber  Basin  Job  Corp 


2  Club  Heigtts  Elementary 

2  Lakevlew  Elementary 

2  Mjnicipal  Elementary 

2  Park  View  -  Burch  Creek  Elementary 

2  Plain  Cit>  Elementary 

2  Washingtor  Terrace  Elementary 

;  Cuidalupe  larly  Lea'-ning  Center 

1  Mannalade  iill 


1    State  Prison 

1    Youth  Development  Center 


•/E.«Of.- 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Far.lllcs 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loin  Cancellation  Benefits  for  the  1978-79  ai.d  1979-80  School  Teart 


Location 


Code  *  School  Name 


Location 


Code  *     School  Nan 


ADuisori  courr.Y 

Addison 
Bristol 

Grjtiville 

Hancock 

Leicester 

Lincoln 

Mor.k'-on 

Starksboro 

Vcrqonnes 

Whitinj 


Addison  Central   4-6 

Bristol  Middle   4-6 
Mountain  Street   1-3 

Granville  Village  1-4 

Hancock  Village  1-3 

Leicester  Central   1-6 

Lincoln  Coismnity   1-6 

>tor.kton  Ccntjral   1-6 

Robinion  El 

Ver^ennos  El      1-6 
Giocnleaf  JHS 

I 
Whitinq  Village   1-6 


Bennir.jton 


Readsboro 


CALEIXXJIA  COU:4TY 
Burke 


liarJwick 
Lyndon 

I 
Peacham 

St.   Johiisbury 

Sutton 

Whot'lck 


Beech  Strc -t/Molly  Stark     K-6 
Catamount  .;l     K-6 

Rcadsboro  ri     K-8 


East  Burke        1-9 

West  Burke  Villajo      1-8 

HarVick  El      1-6 

Baker      1-3 

Lyndon   Cent?r   Can|>us     K-3 
Lyndon  Corner     Gr  4-5 
Lyndonville  Grade  Sch     1-6 

Peachaa  El     K-6 

Portland  Sti>>et     4-6 

Sutton  Vill^.g.;      1-8 

Millers  Ruji   1-8 


For  National  Defense 
Location 


U.t  of  school.  Determined  to  heve  High  Ccncencr.tlon.  of^Student.  fro.  ^^o^-;;^g^/:i^\^:;,.,„  ,^„,,  ,„„ 
«^...^nt  Loan  and  NaMonal  Direct  Student  U>an  Can  ellarion  ''"^^^^^f  ^gi£-— -^^ 
•  Code  *  School  Name  Location ^ 


CHITTENLCM 
Burlington 


♦  Code  I  -  Schools  deiiitinated  for  both  National  De f ense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancullation  benefits  only 


Huntington 
Winooski. 


ErSEX 

Brighten 

Lunenburg 

Norton 


Bakersf leld 


Berkshire 
Fairfield 

Fletcher 
Franklin 
Hiqhgate 

Montgcacry 
Kichford 

St.  Albans  City 
St.  Albans  Town 

Sheldon 
Swan ton 

CRAN3  tS:£ 
Alburg' 

Grand  Isle 

Isle  La  Motte 

LKHJI  LtE 

Belvidere 

Eden 

Jef  fersonville 

Johnson 

Watcrville 

Wolcott 

*  Code  1 
Code  2 
Code  3 


1 
I 
1 
1 

1 
1 
I 


1 
1 
1 


1 
3 

1 

1 
1 

1 

1 
1 

1 

1 


Barnes   K-6 
Champlain  K-6 
Edmunds  JHS 
Flynn  K-6 
Rock  Point   HS 
Thayer  T--6 
Wheeler  K-6 

Brewster  Pierce   1-4 

J  F  Kennedy   5-8' 
Winooski  Memorial   1-4 


Brighton  El   1-6 
Lunenburg  Village   1-8 
Norton  Village   1-6 


Bakersfield  Conmon   1-3 
Bakersfield  Middle   4-8 

Berkshire  El   1-8 

East  Fairfield   1-8 
Fairfield  Center   1-8 

Fletcher  El   1-6 

Franklin  Central   1-6 

Highgate  El   1-3 
Highgate  Central   4-6 

Nontgnocry  Center   1-8 

Richford  El  K-6 
Richford  HS 

St.  Albans  City  1:1   1-4 

St.  Albans  El   1-4 

St.  Albans  Town  Ce.itral   5-8 

Sheldor.  El   1-8 

Swanton  El   1-3 
Swanton  Central   4-6 


Alburg  Conra  Ed  Ctr  K-8 
Grand  Isle  El   1-8 
Isle  La  Motte  El   1-8 

Belvidt-re  Center   1-6 

Eden  Central   1-6 

Boulder  Lodge  El 

Johnson  El   K-6 
Laraway  J-SHS 

Waterville  Central   1-6 

Wolcott  village   1-7 


ORAl.'GE 

Brookfield  3 

Newbury  1 

Orange  1 

Thetford  3 

Topshan  1 

Tunbridgc  1 

Vershire  3 

Washington  1 

Wells   River  1 

West   Fair lee  1 

Williams  town  1 
1 

ORLEANS 


Albany 

• 

Barton 

^ 

Brown ington 

Charleston 

Coventry 

Craftsbury 

- 

Glower 

Greensboro 

Hoi  land 

Irasburg 

Jay 

Lowell 

Newport  City 

H'.-wport  Towr. 

Troy 

Westt  leld 


RLTLA-NTj 
Brandon 


DATiby 
Fair  Haven 


Middletcjwn  Springs       1 


Brookfield  El      1-6 

Newbury  Town  Central     K-6 

Orange  Center     K-8 

Thetford  El      1-6 

Union  District  »36   1-8 

Tunbridge  Central  1-8 

Vershire  Village  4-6 

Washington  Village  K-8 

Blue  Mountain  USD  K-12 

West  Fair  lee  Village'  K-3 

WilliamEtown  El   1-6 
Williamitown  J-SHS 

Albany  Hilltop   1-4 
Albany  Village  K;  566 

Barton  Graded  K-8 

Lake  Region  UHSD  #24   9-12 

Brownington  Central   1-8 

Charleston  El   1-8 

Coventry  Village  1-8 

Craftsbury  Academy   7-12 
Craftsbury  Kiddie   4-6 
Craftsbury  Village  1-3 

Glover  Village  K-B 

Greensboro  El   1-6 

Holland  El  K-7 

Irasburg  Village  1-8 

Jay  Village   1-C 

Lowell  Village   1-8 

Hillside  K-6 
Lakevicw  WCLit   K-6 

Nc%/port  Ceiter   1-8 

North  Troy   1-8 
Troy  Village   1-6 

Wcstfield  El  1-8 


rorestdalc   K-3 
Seminary  Hill   4-0 

fSL;  #23   1-8 

Fair  Haven   Graded      K-8 
UHSD   »i6      9-12 

Middletown  Springs  Village     1-6 


schools   desi:red\:r  a  .^'tloo.1   0.1^  ^  National  ^^  ^-''--,^-  ^ ^' ''"""  """"" 
Ich~U  des  gnated   for  UITTon.l  Defense  Student   Loan  cancelation  benefits  HslX 
Ich^U  deslllltted  for  National  lEiirstudent  Loan  cancellation  benefits  onlj; 
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NOTICES 

V  JWCS  " 


NOTICES 


'      List  of  School!  Determined  tq  h.ve  High  Concentration,  of  SluJcnt.  from  Low-Inc«ne  Famllie. 
For  National  Defense  Student  Lo.n  end  N.tion.1  Direct  Student  Lo.n  OmcelUtlon  Benefit,  for  the  1978-79  .nd  1979-80  School  Ye,r,» 
Loc.tton  Code  *  School  Name  Loc.tton      Code  *  School  Name _ 


List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from 
For  National  Defense  Student  Loan  and  National  Direct  Student  L.>an  Cancellation  Benefits  for 

— Z ; ::  ^"  ~     *.  . m  M '  l^onrlon  Cad^   i 

LoC6ti"n    


Code  *  School  Name 


Location 


14493 


Low-Income   Fanilies 

the   1978-79  aid   1979-80  School  Years 

'     School  Name  


I-iic'i   I.  n  Cnunty   (cortM) 


(- 


.} 


Proctor 

3 

3 

Proctor  El      1-6 
rioctor  J-SKS 

hjtla:.J   City 

1 
1 
1 
1 
1 

IX)ngfellow     K-6 

Mor'.hwcst      K-6 

Park  Stieet     K--3 

Southeast     K-0 

St.    P.5ter's  Public  El  K-6 

1 
1 

1 
3 
3 

Ayers  Street     K-'l 
Bruok   Street      K-5 
Mathewson     K-5 
North  Bdrro-     K-5 
Ward  Five     K-4 

Cat.K>t 

1 

1 

CaLot   El      K-6 

t'jjt   Vtiiitfj.-'Ticr 

1 

!:..irf  S.hool,    The      El 

|arr.'.fiel3 

3 

TVinfrvld  Union    "33     K-12 

'■Vji.ti.  li.r 

1 
1 

1 
1 

Pjj  re  Strt<  t     K-6 
Mrtl:-.  Street      7-8 
Mortp-'licr  HS 
Union  El      K-<'. 

More town 
NooJbury 


MINDHA<1 

Brattlcboro 


Janaica 
Wystwinster 

WISOSCR 

Cavendiih 

lUrtford 

Ludlow 

4 

Sharon 

South  Ro^-alton 


3  Moretown  El   1-6 

1  Woodbury  Village   1-6 

I  Canal  Strcet/Esteyville  K-6 

1  Oak  Grove  K-6 

1  Green  StreetAlalnut  Street     K-6 

1  Jamaica  village      1-6 

1  Kurn  Hattin  Hones,    Inc.      El 

1  Cavendish  Town  El      K-6 

I  Hhite  River  El     1-4 

1  Ludlow  El      K-6 

1  Black    River  HS      7-12 

1  Sharon  El      1-6 

I  South  Royal  ton  LI   K-6 


Bucklnjhani  Cpunty 


Campbell  County 


Caroline  County 


Carroll  County 


/:.t;j: 


For  Nntlonal  Defense 


Location 


Ast   of  Schools  Determined  to  have  High  Con  :entration»  of  Students  frca  Lou-IncoiKC  Fawilles 

Student  Loan  and  National  Direct  Student  Lo  m  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 
"  Coda  *  School  Hame  Location Code  *  School  Name  


C^:drles  City  County 


Charlotte  County 


Accon-ack  County 


Albemarle  County 

Alleghany  County 
Amelia  County 

Anherst  County 

Appomatto*  County 
Augusta  County 


Arcadia 

Accopac  EL  K-2 

Belle  Haven  EL  K-2 

Bloxon  EL   lt-3 

Central  MS  9-12 

Chincoteague  7-12 

Mary  N.   Smith  JHS  7-8 

North  Accoisack  EL  3-7  ' 

Parksley  MS  9-12 

South  Accomack  3-6 

Special   Ed.   Ctr. 

Tangier  COKB  K-12 

Benjamin  F.   Vancey  EL  IC-5 

Greenwood  EL  IC-5 

Red  Hill  EL  K-5 

Scottsville  EL  K-5 

Boiling  Springs 

Amelia  County  EL  K-7 

«Ml1a  HS  8-12 

Central   Primary  K-3 

Monroe  EL   K-6 

Pleasant  View  EL   K-6 

Temperance  EL  K-6 

Appomattox  Priin»ry  k-2 

Craigsville  EL  IC-7 

Deerfield  K-7 

Bath  County 


Bedford  County 


Bland  County 


Botetourt  County 
Brunswick  County 


Buchanan  County 


1  Millboro  EL  <-7 

1  Valley  EL  K- ' 

1  Bedford  EL  3-7 

3  Big  Island  El  K-7 

1  Body  Camp  EL  K-7 

1  Huddleston  K  7 

1  Otter  River  LL  K-7 

1  Thaxton  K-7 

1  Bastian  EL  1-6 

1  Bland  Correctional  Center 

3  Ceres  EL  1-6 

1  Hollybrook  EL  K-7 

1  Eagle  Rock  EL  K-6 

I  Brunswick  County  JHS  7-9 

1  Brunswick  SH  10-12" 

1  Merherrin-Powellton  EL  3-7 

1  Red  Oak  EL  K-7 

1  South  Brunswick  EL  K-2 

1  Sturgeon  EL  K-7 

1  Totaro  El  k-6 

1  Big  Rock  EL  r-7 

1  Breaks  EL  1-7 

1  Council  EL  K-7 

1  Council  HS  8-12 

1  D.  A.  Justus  EL  K-7 

1  Garden  EL  K-7     / 

1  Haman  EL  K-7 


Chesterfield  County 


Clarke  County 
Culpeper  County 


Cumberland  County 


Hurley  HS  8-12 
J.  M.  Bevins  EL  K-7 
P.  V.  Dennis  EL  K-7 
Russell  Prater  EL  K-7 
Street  EL  1-6 
Vansant  EL  K-7 
Uhitewood  EL  K-7 
Whitewood  HS  8-12 

Arvonia  EL  K-3 
Buckingham  JHS  8-9 
Buckingham  Primary  K-3 
Oillwyn  EL  4-7 
Dillwyn  Primary  K-3 
Gold  Hill  EL  4-7 

AltaVista  EL 
Falling  River  EL  K-7 
Gladys  EL  K-7 

Bowling  Green  EL  3-6 
Bowling  Green  Primary  K-2  , 
Caroline  HS  9-12 
Caroline  Middle  7-8 
Lady smith  EL  3-6 
Ladysmith  Primary  K-2 

Lambsburg  EL  K-5 
Laurel  EL  K-6 
Laurel  Fork  EL  K-6 
Mount  Bethel  EL  K-S 
Oakland  EL  K-6 
Saint  Paul  COMB  K-9 
Sylvatus  EL  K-6 
Vaughan  COMB  K-9 
Wood lawn  COMB  K-9 

Charles  City  EL  2-5 
Charles  City  HS  8-12 
Charles  City  East  Middle  6-7 
Charles  City  Primary  2-5 

Bacon  EL  K-5 
Central  EL  K-4 
Central  JHS  8-9 
Charlotte  EL  5-7 
Drakes  Branch  EL  K-7 
J.  Murray  Jeffress  EL  4-7 
Keysville  EL  K-7 
Phenix  EL  K-3 
Randolph-Henry  SH  10-12 

Beaumont  Learning  Center 

Bell wood  K-5 

Bon  Air  Learning  Center  K-6 

Ettrick  K-5 

Matoaca  Middle 

Reception  and  Diagnostic  Center 

Boyce  EL  K-6  . 

0.  G.  Cooley  EL  3-6 
Johnson-Uilllans  JHS  7-8 

A.  G.  Richardson  EL  4-6- 
Ann  Uingfleld  EL  4-6 
Culpeper  JHS  7-9 
Farmington  EL  K-3 
Floyd  T.  Binns  EL  4-6 
Pearl  Sample  EL  K-3 
Sycamore  Park  EL  K-3       % 

Cumberland  EL  K-6 
Cianberland  HS  7-12 


Dickenson  County 


Dinwiddle  County 


Essex  County 
Fairfax  County 

Fauquier  County 
Fluvanna  County 


Franklin  County 
Frederick  County 

Giles  County 

Goochland  County 


Grayson  County 


Greene  County 


Greensville  County 


Halifax  County 


Clinchco  EL  K-7 
Cllntwood  El.  K-7 
Ervinton  EL  K-7 
Ervlnton  HS  8-12 
Longs  Fork  EL  K-7 
Sandlick  EL  1-7 

Oinwiddie  EL  4-7 
Dinwiddle  HS  10-12 
McKenney  EL  K-3 
Midway  EL  4-7 
Horthslde  EL  K-3 
Rohoic  EL  4-7 
Souths ide  EL  K-3 
Sunnjfside-McKenney  EL  4-7 

Essex  Intermediate 

Cameron  EL  K-6 
Graham  Rd  K-6 
Hybla  Valley  K-6 
Mount  Eagle's  EL  K-6 

Coleman  EL  3-6 
Marshall  .JHS  7-g 
Northweste-n  EL  K-2 

Central  EL  4-6 

Columbia  EL  <-4 

Cunningham  E.  K-3 

Fluvanna  HS  '-12  ' 

Fork  Union  El  K-4 

Palmyra  EL  K  -4 

Continuing  Education  Center 

Galnesboro  El  K-5 
Gore  EL  K-5 

Eggleston  EL  K-7 
Pembroke  K-7 

Byrd  EL  K-4 

Goochland  EL  K-7 

Goochland  JHS  8-9 

Goochland  SH  10-12 

Kanawha  EL  K-7 

Virginia  Correctional  Center  for  Women 

Baywood  K-8 
Bridle  Creek  .(-7 
Elk  Creek  K-7 
Fairview  K-8 
Flat  Ridge  K-7 
Independence  K-7 
Mount  Rogers  COMB  K-12 
Providence  K-7 

Green  Primary  K-3 
Willi^  Monroe  EL  4-7 
Wlillam  Monroe  HS  8-12 

Belfleld  EL  5-7 
Emporia  EL  K-3 
Greensville  HS  9-12 
Greensville  JHS  7-9 
Greensville  Learning  Center 
Hicksford  EL  3-4 
Zion  EL  4-5 

Clays  Mill   EL  K-4 
Clover  EL  K-7 
Cluster  Springs  EL  5-7 
Halifax  EL  K-3 


*  Code    I   -   Schools   designated    for    both   National    Defense   and  National    Direct   Student   Loan   cancellation   befeflts 
Code   2   -   Schools   designated    for  National   Defense  Studeni    Loan  cancellation   benefits   only 
Code    3   -  Schools   designated    for  National   Direct    Student   Uiun  cancellation   benefits   only 


Code    I    -   Schools   designated    for   both   National    Defense   and   National   Direct    Student   Loan  cancellation   benefits 
Code  Z   -   Schools   designated    for   National   Defense  Student   Loan  cancellation  benefits   only 
Code   J  -   Schools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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UMI 


14494 


NOTICES 

vi.ui.:L; 


NOTICES 


V..H^IKU 


14495 


U(t 

of  Schools  Determined  to  have  High 

Coicentrations  of  Students  from  Low-Income  Fanlllcs 

For  National  Defense 

Student  Loan  and  National  Direct  Student 

.  L.>an  Cancellation  Benefits 

for  the  1978-79  and  1979-80  School  Yean 

Location 

Cod 

t  *     School  Nane 

Location            Code  ♦  School  Name 

Hrllf  jc  CoMnty  (conf 

d)  ] 

Halifax  HS  10-12" 
Halifax  JHS  8-9 
Meadville  EL  K-7 

Loui'I",  Caimty  (cort'd) 

1    Lousia  EL  5-7 
1    Lousia  HS  8-12 
1    Lousia  JHS  a 

Scottsburg  EL  5-7 

* 

1    Lousia  Primary  K-4 

Sinai  EL  4-7 

1    Mineral  EL  K-4 

South  of  Dan  EL  K-4 

Sydnor  Jennings  EL  K-4 

Lunenburg  County 

1    Central  HS  9-12 

Turbeville  EL  K-7 

1    Kenbridge  EL  3-6 

Virgilina  EL  K-7 

1    Kenbridge  Primary  K-2 

Volens  EL  5-7  . 

1    Lunenburg  JHS  7-8 

Hllson  EL  K-7      | 

1 

( 

1    Lunenburg  Primary  K-2 
1    Victoria  EL  3-6 

Hanover  County 

Bethany  EL  4-7     j 
Doswell  EL 

1    Mest  End  EL  K-6 

Sandy  EL  4-7 

N«dison  County 

1    Crlglersville  EL  K-7 

Hanover  Learning  Center 

1    Madison  Primary  K-1 

J.  P.  Barrett  Learni 

ng  Center 

1    Madison  EL  2-3 

'1 

Montpelier  EL  K-3 

1    Haverly  Yom<>11  EL  4-7 

Henrico  County 

Baker  K-5 
Laburnum  K-5 
Lonsdale  K-5 
Ratcllffe  K-5 

Mecklenburg  County 

1    Bluestone  HS  10-12 
1    Bluestone  JHS  8-9 
1    Boydton  EL  4-7 
1    Boydton  Primary  K-3 

Seven  Pines  K-6 

• 

1    Buckhorn  EL  5-7 

1    Buckhorn  Primary  K-3 

Henry  County 

.  Axton  EL  K-6 
Campbell  Ct.  K-5 
Figsboro  EL  K-6 
Leatherwood  EL  6-7 
Mary  Hunter  EL  6-7 
South  Martinsville  EL  1-6 

• 

1    Chase  City  IL  4-7 

1    Chase  City  Primary  K-3 

1    Clarksvllle  EL  4-7 

1    Clarksvllle  Primary  K-3 

1    Lacrosse  507 

1    Lacrosse  Primary  K-4 

1    Mecklenburg  Correctional  Center 

1    Park  View  JHS  8-9 

Highland  County 

Highland  EL  4-7 

1    South  Hill  EL  4-7 

Highland  Primary  K-3 

• 

1    South  Hill  Primary  K-3 

Isle  of  Wight  County 

Carrsvllle  K-5 
Hardy  EL  K-3 
Smithfleld  EL  4-7 

Middlesex  County 

1    Middlesex  EL  K-7 
1    Middlesex  HS  8-12 

Snithfleld  HS  8-12 

Montgomery  County 

1    Bethel  EL  K-5 

Windsor  EL  K-7 

Windsor  HS  8-12 

Nelson  County 

1    Fleetwood  EL  K-6 
1    Lovingston  E  .  4-6 

King  George  County 

Potonac  K-5 

1    Nelson  JHS  7-8 

1    Rockfish  Val :ey  EL  K-S 

King  and  Queen  County 

Central  HS  8-12 

King  and  Queen  EL  K-7 

Lawson-Mariott  K-7 

1    Ryan  EL  K-3 

1    Schuyler  EL  K-6 

Lancaster  County 

Lancaster  EL  5-7 
Lancaster  Primary  K-4 
Lancaster  HS  8-12 

Northampton  County 

1    Birdnest  EL  K-7 
1    Capevllle  Intermediate  4-7 
1    Cherlton  Primary  K-3 
1    Exawre  Intermediate  4-6 

Lee  County 

Dryden  COMB  K-12 
EU  Knob  K-6 
Elydale  EL  K-7 
EMing  EL  K-7 

1    Hare  Valley  EL  K-3 
1    Machipongo  EL  K-7 
1    Northampton  HS  10-12 
1    Northampton  JHS  8-9 

FlatMOOds  COMB  K-12 
Jonesvllle  EL  K-6 
Jonesvllle  CGMB  7-12 
Keokee  COMB  K-12        f, 
Pennington  EL  K-7 
Pennington  HS  8-12 
Rose  Hill  K-7 

Northumberland  County 

1    Callao  EL  4-7 

1    Falrflelds  EL  4-7 

1    Lottsburg  a  K-3 

1    Northumberland  HS  10-12 

1    Northumberland  JHS  8-9 

I    Reedville  EL  K-3 

Saint  Charles  EL  K-7 
Stickleyvllle  EL  K-6 
Thomas  Walker  8-12 

Nottoway  County 

I    Blackstone  Intemediate  5-6 

1    Blackstone  JHS  8-9 

1    Blackstone  Primary  K-4 

Loudoun  County 
\ 

Aldle  K-5 
Ashbum  EL  K-5 
Banneker  EL  K-5 

[    Burkeville  Intermediate  5-6 

1    Crewe  Primary  K-4 

1    Crewe  JHS 

I    Nottoway  HS  10-12 

Lousia  County 

A.  0.  Despot  EL  K-4 
Apple  Grove  EL  K-4 

Orange  County 

Gordon  Barbour  EL  K-5 
I    Lightfoot  EL  4-5 

•  Code  1  -  S 

clioo 

Is  destKnated  tot   both  iMClonal  DeU 

n-jc  and  National  Direct  Student  Loan  cancellatloo  benefits 

Code  2  -  S 

choo 

Is  dealgndted  for  National  De[t:n-.e  S 

liidunt  Loan  cancellation  bene 

fits  only 

Code  3  •  S 

choo 

la  dcslRnated  for  National  Dtreet  Student  Loan  cancellation  bcncf 

its  only 

ffOCIAl  REOISTCI,  vol.  44, 
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List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Incooc  F.unllles 
For  National  Defense  Student  Loan  and  National  Direct  Student  lioan  Cancellation  Befeftts  for  the  1978-79  .md  1979-80  School  Yeart 
Code  *  School  Name Location Code  *  School  Nam; . , 


Location 


Orm«-e  Courtjr  (cont'd) 


Page  County 


Patrick  County 


Pittsylvania  County 


Powhatan  County 
Prince  Edward  County 
Pulaski  Xounty 

Rappahannock  County 
Ric'miond  County 

Rockbridge  County 


'Rxkingham  County 
Russell  County 


Scott  County 


Smyth  County 


Southampton  County 


•  Code  1  -  Schoo 
Cod*  2  -  Schoo 
Cod*  )  -  Schoo 


Orange  EL  K-5 

Prospect  Heights  Middle  €-8 

Unlonvllle  EL  K-3 

Grove  Hill  EL  K-7 
Luray  EL 

Shenandoah  EL  K-7 
Springfield  EL  K-7 
Stanley  EL  K-7 


Southampton  County  (cont'd) 


Blue  Ridge  EL  K-7 
Hardin-Reynolds  EL 
Red  Bank  EL  K-7 
Hoolwlne  K-7 


K-7 


Cal lands  EL 

Central  EL 

Gretna  JHS  K-9 

Mount  Airy  EL  K-3 

Renan  EL 

Spring  Garden  EL  K-7 


James  River  Correctional  Center 
Powhatan  Correctional  Center 

Prince  Edward  EL  X-7 
Prince  Edward  HS  8-12 

Critzer  EL  4-5 
Hlwasse  EL  K-5 
Jefferson  EL  K-3 

Rappahannock  EL  K-7 

Famham-Julla  G.  Page  4-5 
Rappahannock  HS  9-12 
Richmond  Intermediate  6-8 
Warsaw  Primary  K-3 

Effinger  EL  K-7 

Goshen  EL  K-6 

Mountain  View  EL  K-6 

Natural  Bridge  EL  K-7 

Natural  Bridge  Learning  Center 

Bergton  EL  K-5 

Appalachia  Learning  Center 
Cleveland  EL  K-4 
Clinch  River  K-7 
Copper  Creek  K-7 
Honaker  EL  K-7 
Honaker  HS  8-12 
Lebanon  EL  K-6 
Oak  Grove  EL  K-7 

Duf field  EL  K-7 
Oungannon  EL  K-7 
Falrvlew  EL  K-7 
Fort  Blactawre  EL  K-7 
Hilton  K-7 
Nickelsvllle  K-7 
Rye  Cove  a  K-7 
Rye  Cove  HS  8-12 
ShocMaker  K-8 
TMin  Springs  HS  8-12 

Atkins  EL  K-6 
Saltvllle  EL  K-6 
Sugar  Grove  K-8 

Boyklns  a  4-7 
Boyklns  Prisiary  K-3 


1    Capron  EL  1-7 

I    Courtland  a  3-7 

I    Courtland  Primary  K-2 

I    Drewryvllle  EL  K-3 

I    Ivor  EL  3-7 

I    Ivor  Primary  K-2 

i          Newsoms  EL  4-7 

I    Newsoms  Primary  K-3 

I    Southampton  HS  10-12 

i    Southampton  JHS  8-9 

I    Southampton  Correctional  Center 

Spotsylvania  County 

I    Berkley  EL  K-5 

}    Joho  J.  Wright  EL  6-7 

I    Lee  Hill  EL  K-5 

•  ■ 

I    Livingston  EL  K-5 

}    R.  E.  Lee  r-S 

Surry  County 

I    Lebanon  EL  2-3 

I    Luther  P.  Jackson  a  4-7 

• 

I    Surry  EL  K-1 

I    Surry  HS  8-12 

Sussex  County 

1    Agnes  H.  Jones  EL  6-7 

1    Annie  8.  Jackson  EL  5-7 

I    Central  EL  K-7 

1    Ellen  w.  Chambllss  K-4 

1    Jefferson  EL  K-S 

1    Stony  Creek  JHS  8-9 

I    Sussex  Central  HS  10-12 

I  .  Waverly  JHS  8-9 

Tazewell  County 

I    Cove  EL  K-2 

t    Jewell  Ridge  K-5 

Logan  St.  1-3 

Raven  K-5 

1 

Rlvemont  a  K-6 

1 

Tannervllle  1-6 

1 

I    Thompson  Valley  3-6 

Washington  County 

I    Bethel  EL  K-7 

1 

Damascus  EL  K-6 

1 

I    Greendale  a  K-7 

I    Hamirton  EL  K-7 

1    Hayter's  Gap  a  K-7 

I    Holston  7-12 

I    Liberty  Hall  EL  K-6 

1    Washington  County  Skill  Center 

Westmoreland  County 

A.  T.  Johnson 

.  1 

Cople  Primary 

1 

Montross  a  3-6 

] 

Oak  Grove  4-6 

] 

t    Washington  ft  Lee  9-12 

1 

1    Washington  District 

Williamsburg  County/ 

James  City 

i        Berkley 

Wise  County         1 

1    Adams  EL  K-6 

1 

Appalachia  EL  K-7 

1 

1    Appalachia  HS  8-12 

1 

Cames  Middle  6-7 

1 

Coebum  Middle  4-7 

1 

Coeburn  HS  8-12 

I 

Coeburn  Primary  K-3 

1 

Pound  HS  7-12 

1 

Powell  Valley  Primary  K-5 

1 

St.  Paul  EL  K-7 

1 

St.  Paul  HS  8-12 

1 

Wise  Middle  4-7  • 

1 

Wise  Primary  K-3 

Wythe  County         1 

Jackson  Mem.  K-2 

3 

Max  Meadows  K-7 

a  designated  for  both  Hatloaal  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
•  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
a  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


Vlr.IM/, 


NOTICES 


Vl'.P.M/. 


List  of  Schoelf  Ottarmlncd  to  h«yt  High  Gioccntratlona  of  Students   froa  Low-Iocoaa  Fmilla* 
For  Satlonal  Defense  Student  Loan  and  lUtlonal  Direct  Student  l.o«n  &^nccn^tlon  B«n€fit»   for  th«   1978-79   ind   1979-80  School  Yean 

Location Code  *     School  tU«» Location Code  *     School  Naiaj 

H«rr1sonbur9  Correctional  Unit  No. 
UateruMn  EL  K-6 


Tor  Natl-^niiT 


■'jtiM  Court/  (eont'dj 


lork  County 


Alexandria  City 


Bristol  City 


Charlottesville  City 


Chesapeake  City' 


Covington  City 


Danville  City 


Franklin  Cljy 

Tredericksburg  City 
Haapton  City 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Rural  Ret.  EL  K-7 
Scott  Not.  5-7 
Sheffey  K-7 
Speedwell  K-7         ^ 

Bethel  Manor  1-$ 
Tabb  EL  1-6 
YorktOMn  EL  PK-6 

Parker  Cray  7-8 
Tyler  K-6 

Douglass  EL  5-6 

Thomas  Jefferson  EL  K-4 

Uashlngton-Lee  K-6 

Buford  Middle  6-8 
Clark  EL  K-S 
Jackson-VIa  EL  K-5 
Johnson  EL  K-S 

8.  M.  Williams  EL  K-3 

Caoielot  EL  K-6 

Central  EL  5-6 

Chesapeake  Alt. 

Cresttiood  EL  4-6 

Crestwood  JHS  7-9 

Deep  Creek  JHS  7-8 

6.  A.  Treakle  EL  K-6  • 

George  E.  Carver  EL  5-6 

Indian  River  HS  9-12 

Indian  River  JHS  7-9 

Kirk  Kone 

Oscar  F.  Smith  HS  9-12 

Park  EL  K-4 

Portlock  EL  K-4 

Rena  B.  Uright  EL  K-4 

Saint  Brides  Correctional  Center 

Southeastern  EL  5-6 

Southwestern  EL  K-6 

Truitt  JHS  7-8 

Jeter-Watson  EL  K-7 
Rivennont  EL  K-7 

Bellevue  EL  K-4 
Cedarbrook  K-4 
Edwin  A.  Cibson  EL  5-7 
Forrest  Hills  K-4 
G.  I.  H.  Johnson  K-4 
I.  W.  Taylor  5-7 
J.  M.  Langston  8-9 
Park  Ave.  K-4 
School  field  EL  K-4 
Stonewall  Jackson  EL  K-4 
WestiRoreland  5-7 
Woodberry  Hills  K-4 
Woodrow  Wilson  EL  5-7 

Franklin  HS  9-12 

Hayden  JHS  7-8 

S.  P.  Morton  EL  K-3 

Walker  Grant  Middle  7-8 

Aberdeen  K-6 

Armstrong  K-6  ' 

Barron  K-6 

Christopher  Kraft  EL  K-6 

Noton  4-6 

Pembroke  10-12 

Phenix  1-6 

Tyler  K-6 

William  Cooper  EL  K-6 


Harrisonburg  City 

Lexington  City 
Lynchburg  City 

Martinsville  City 


Newport  News  City 


Norfolk  City 


designated  for  both  National  Defense  anJ  National  Direct  Studen 
designated  for  National  De f ense  Student  Loan  cancellation  beoef 
designated  for  National  Direct  Student  Loan  cancellation  bene 


Lylbom  Downing 

Hutcherson-Bass  K-5 
Robert  S.  Payne  EL  K-5 

Albert  Harris  EL  5-6 
Clearview  EL  K-4 
Joseph  Martin  EL  K-4 
Martinsville  JHS  7-8 
Patrick  Henry  EL  K-4 

B.  T.  Washington  EL  K-7 

Briarfield  EL  K-7 

Ep*» 

Erwin  K-7 

Homer  L.  Ferguson  HS  10-12 

James  Lee  EL  1-7 

John  Marshall  EL  K-7 

Magruder  EL  K-7 

Newsome  Part  EL  K-7 

Riverside  El  K-5 

Azalea  Gardens  JHS  7-9 

Ballentine  i:-6 

Bayview  EL  1-6 

Blair  JH  7-'i 

Bowling  Pari  EL  K-4 

Calcott  EL  )-3 

Cmp  Allen  IL  K-3 

Campostella  JHS  7-9 

Chesterfielt  Heights  EL  K-2 

Coleman  Place  EL  K-6 

Developmental  Educ.  School 

Olggs  Park  EL  K-3 

East  Ocean  View  EL  4-6 

Easton  EL  K-3 

Fairlawn  a  K-3 

Gatewood  EL  4-6 

Ghent  EL  3-f 

Granby  EL  K-3 

Ingleside  K-6 

Jacox,  Jr.  7-9 

Lake  Taylor,  Jr.  7-9 

Lakewood  EL  K-6 

Lansdale  EL  1-6 

Larchmont  EL  K-3 

Liberty  Park  EL  4-6 

Lindenwood  E .  K-6 

Little  Creek  EL  4-6 

Little  Creek  Primary  K-3 

Madison  Secondary  School  7-12 

Meadowbrook  IL  K-6 

Monroe  EL  4-l> 

Norview  EL  K-6 

Norths ide  Jr.  7-9 

Oakwood  4-6 

Oceana  ir  EL  l<-2 

Ocean  View  EL  K-4 

Pretty  Lake  EL  4-6 

Regional  Diag.  Sp.  Ed.  Ctr. 

Roberts  Park  EL  4-6 

Ruffner  JHS  7-9 

St.  Helena  4-6 

Sherwood  Forrest  EL  K-3    \ 

Stuart  EL  3-6  ' 

Tarrallton  EL  4-6 

Tidewater  Park  EL  4-6 

Titus  EL  3-6 

Tucker  EL  4-6 

West  EL  4-6 

Wlllard  Jr.  7-9 

Willouqhby  K-3 


Location 

:;orro;ii  city  (cont'd) 

Norton  City 
Petersburg  City 


List  of  School.  Determined  to  have  High  Concentration,  of  Students  from  ^ow-Incone  raolllcs 
Defense  StuLnt  Loan  .r,i  *"'-r,..^   n.v>.r  student  Loan  Cancelation  BoncfU.  for  the  976-19^nd_1971: 
-FXJ^*—S7:^:::^^^i^i^  Lcraaon Code  *  School  K^ne 
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80  School  Yeart 


Code  *  School  Haaie 


Portsmouth  City 


Richmond  City 


Young  Park  EL  K-2 

t<orton  EL  K-7 

A.  P.  Hill  EL  3-6 
Blandford  EL  3-6 
J.  E.  B.  Stuart  EL  K-3 
Peabody  JHS  8-9 
Petersburg  Middle  7 
Petersburg  HS  10-12 
Robert  E.  Lee  EL  K-2 
stonewdll  Jackson  EL  K 
Virginia  Avenue  EL  4-6 
Walnut  Hill  EL  K-3 
Westview  EL  4-6 


aich-.ond  C:ty  (cont'd) 


Alff  J.  Mapp  JHS  6-7 

Acadeir.y  Park  EL  K-6 

Brighton  EL  K-5 

Cavalier  Manor  EL  K-6 

Cradock  HS  8-12 

Churchland  EL  2-6 

Churchland  Primary  K-1 

DAC  Ctr. 

Douglass  Park  K-3 

Elem.  Ed.  Ctr.  9 

Emily  N.  Spong  EL  5-6 

Harry  Hunt  EL  6-7 

Highland-Biltmore  EL  K-4 

I.   L.   C. 

James  Hurst  ' 

John  Tyler  EL  K-5 

Park  View  K-6 

Port  Norfolk  EL   K-6 

Secondary  Ed.   Ctr. 

Shea  Terrace  EL  K-6 

Siraonsdale  K-2 

Vocational   Training  Ctr. 

Waters  JHS  7-8 

Westhaven  EL  K-5 

Woodrow  Wilson  HS  8-12 

Albert  Hill  6-8 
Armstrong  HS  9-12 
Baker  EL  PK-5 

Bellefieade/Oak  Grove  EL  K-5 
Bellevue  EL  PK-5 
Binfo.-d  JHS  6-8 
Blackwell  EL  PK-5 
Broad  Rock  EL  4-5 
Bureau*  of  Correctional  tfnits 
Carver  EL  PK-5 
Chinborazo  EL  -2-5 
Clark  Springs  PK-5 
East  End/Bacon  JHS  6-8 
EUhardt  6-8 
Fairfield  Court  EL  PK-3 
Fairmount  EL  PK-5 
Fisher  EL  K-5 
Fox  EL  PK-5 
Fj-ancis  EL  K-2 
Franklin  EL  K-5 
Fulton  EL  K-5 
Ginter  Park  EL  K-5 
Graves  JHS  6-B 
Greene  EL  4-5 
Jefferson  HS  9-12 
Kennedy  HS  9-12 
Lee  EL  K-5 
Marshall  HS  9-12 
Mason  EL  PK-5 
Maury  EL  K-5 
Maymount  EL  K-5 
Mosby  JHS  6-8 
Munford  EL  PK-2 


Roanoke  City 

South  Boston  City 
Staunton  City 
Suffolk  City 


Virginia  Beach  City 


Waynesboro  City 


Winchester  City 


Town  of  Cape  Charles 


Norrell  K-5 

Norths ide  JHS  6-8 

Overby-Sheppard 

Patrick  Henry  K-5 

Reid  EL  PK-5 

Redd  EL  PK-5 

Southampton  EL  PK-2 

Sumner  Hill  EL  PK-1 

Thompson  JHS  6-8 

Virginia  State  Penitentiary 

Westover  Hills  EL  6-7 

Walker  HS  9-12 

Whitconb  Court  EL  K-3 

Woodville  EL  K-5 

Wythe  HS  9-12 

Forest  Park  EL  K-6 
Highland  Park  EL  K-6 
Hurt  Park  EL  K-6 
Northwest  EL  K-6 
Oakland  EL  K-6 

C.  H.  Friend  EL  3-7 
Washington-Coleman  EL  K-2 

Jefferson  E.  K-6 

Staunton  Co-rectional  Center 

Andrew  J.  Brown  EL  2-3 

Booker  T.  Washington  JHS  6-8 

Chuckatuck  EL  4-7 

Driver  EL  K-7 

East  Suffolk  Middle  K-3 

East  Suffolk  Primary  K-3 

Florence  Bowser  EL  1-3 

Holland  EL  K-3 

John  Randolph  EL  K-1 

Kings  Fork  EL  K-3 

Mount  Zion  EL  4-7 

Oakland  EL  K-3 

Robertson  Middle  4-7 

Southwestern  EL  4-7 

Suffolk  City  Jail (Educational  Divislo 

Thomas  Jefferson  EL  4-5 

William  J.  Jones  EL  K-3 

Cooke  K-6 
Northlanding  K-6 
Seatack  EL  K-6 

Shenandoah  Heights  EL  K-6 
Wenonah  EL  K-6 

Frederick  Douglass  EL  K-5 
John  Kerr  EL  K-5 
Virginia  Avenue  K-5 

Cape  Charles  COMB  K-12 


Loan  cancellation  benefits 
a  only 
only 


*  Code  1  -  Schools  deulgnated  for  both  National  Dctenbe  and  National  Direct  Student 
Code  2  -  Schools  designated  for  National  liefenac  Student  Loan  cancellation  benefl 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefit 


Loan  cancellation  benefits 
ts  only 
s  only 
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UASHINCTCN 


•JASHIhGTCN 


List  c 

f  Schools  Decermlnod  to  have  High 

Concentrations  of 

Students  from  Low-Income  Famtllcs 

For  National  Defense  Studcr 

t  Loan  and  National  Direct  Student 

Lean  Cancellation 

Benefits  for  the  1978-79  and  1979-80  School 
Code  *  School  Name 

Years 

LocaCioa 

Code 

*  School  Name 

Location 

Aberdeen 

1   A.J.  West  El  (K-6) 

Dayton 

2   Dayton  El(l-i) 

* 

2  Alexander  Young  El  (K-6) 
1  Robert  Gray  El (K-6) 

Deer  P.irk 

2  Arcadia  Mld(5-8) 
2   Deer  Park  El(K-4) 

1   Stevens  El  (K-6) 

Dixie 

3  Dixie  El (K-6) 

Ai.iae 

3  Acne  El (1-6) 

Duval 

3  Cherry  V.illey  El  (K-6) 

Addy 

1   SuTOuit  El(K-5) 

Easton 

1   Easton  El  &  HS(K-12) 

Airway  Heights 

1   Sunset  El (K-6) 

Eatonvil le 

3  Weyerhaeuser  El (1-6) 

Anarortes 

3  Whitney  El(l-3) 

Edmonds 

1  Continuation  HS(7-12) 

Ariel 

3  Yale  El(K-5) 

Edwall 

3   Edwall  £l(K-8) 

Arlington 

2  Arlington  El(K-5) 

2  Arlington  Middle(6-8) 

Ellensburg 

2  Morgan  JH(6-8) 

1   Mt.  Stuart  El(K-5) 

Auburn 

2   Cascade  JUS  (7-9) 
2   Chinook  El (K-6) 

Elma 

1   Elma  El(l-6) 

1  Elma  Jr/Sr  (7-12) 

w 

2   Lea  Hill  El (K-6) 

3  Mary  M.  Knight  El (K-6) 

2   North  Auburn  El (K-6) 

Everett 

1  Our  Lady  of  Per  Help{l-8) 

2  Olyr.pic  JUS  (7-9) 

1  Everett  Juv.  Parole  Lrn  Crr{9 

-U) 

2   Pioneer  El  {K-6) 

2   Evergreen  Mid{6-8) 

1   Souti)  Auburn  EI  (K-6) 

1  Explorer  Hid{6-H) 

1   Terminal  Park  El  (K-6) 

2  Explorer  El(K-i) 

1   Washlnf,ton  El  (K-6) 

1   Fairmount  El(K-5) 

Battle  Ground 

1   Larch  Mt.  Honor  Canp(l-12) 

1  Garfield  El(K-5) 

Belfilr  , 

1  Mission  Creek  Youth  Cainp(7-12) 

1  Ceo.  Wash.  Cir.  Mid(t)-(i) 

BelUnghura 

2   Carl  Cozier  El(K-5) 

1  Colunbia  El(K-5) 

2  Happy  Valley  El(K-3) 
1   Larrabee  El(K-5) 

1  Hawthorne  El  ;K-5) 
3  Jackson  El(K-6) 

2  Lowell  El{K-i) 

1   Madison  El(K-5) 

t 

3  Marietta  El(K-8) 
1   Parkview  El(K-5) 

2  Olivia  Park  :i(K-5) 

1   Port  Gardner  MId(6-8)^ 

» 

I   Sunny  land  El(K-5) 

Ever  son 

2   Everson/Sook  :ack  El (3-6) 

Bothell" 

4. 

)  Northshore  Sp.  Assign(9-12) 

Fairchlld 

2   Blair  El(K-6 

Bow 

I     Allen  El(l-8) 

Federal  Way 

»         1  Camelot  E1{K  6; 

Breaorton      * 

2  Armin  C.Jahr  El(K-6) 

2  Lk  Grove  El  (1.-6) 

I   Chico  El(K-6) 

Ferndale 

2  Central  El(3-5) 

I  Crown  Kill  El(K-6) 

1  Mt.  View  El (1.-3) 

, 

f 

I   Haddon  El (K-6) 

2  Vista  >iid(6-(;) 

L  Jackson  Park  El (K-6) 

Fort  Lewis 

1  Greenwood  El > K-6) 

•■■ 

L  Marlon  Ave  El (K-6) 

1   Hillside  El (k-6) 

I  Naval  Ave  El (K-6) 

1   Parkway  El(K;-6) 

Navy  Yard  City  El {K-6) 

l.^S  Harbor 

1  Purdy  Treato-.eat  Ctrd-I..') 

Olympic  View  El(K-<i) 

Glcnona 

1   Clcnom.1  El(K-6) 

Brewster 

Brewster  El(K-8) 

Clenvuod 

1  Clenwood  EUIll  (K-12) 

Brier 

Brier  .IHS{7-9) 

Coldendale 

1   Goldendale  M)d(5-8) 

Brush  Prairie 

Coma.  Christ ian(l-12) 

2  Coid«nd.ile  Pi  Ic.ary  (K-m) 

Buena 

Buena  E](K-6) 

Grand view 

1  Arthur  Smith  El{K-5) 

Burllnt;tuii 

Lucille  Umbarger  El(l-b) 
Roosevelt  El(K-3) 
West  View  El{l-«) 

1  Central  El(K-5) 

2  Grandv^ew  HS(10-i:) 
1   Grand  view  Jl!S(7-9> 

Burton 

Burton  El(l-3) 

1  Harriet  Thompson  El (1-5) 

Cacas 

Helen  Bailer  El(K-5) 

Granger 

1  Granger  HS{8-12) 

Casliner^ 

Vale  El(K-5) 

1  Liberty  El(3-4) 

Central la 

Edison  El(l-6) 

1  Roosevelt  El{K-7) 

Jefferson/Lincoln  El(l-3) 

Granite  Fail* 

1  Granite  Falls  El (K-6) 

Washli.gton  El  (i-6) 

Crocnacres 

2  Creenacres  EI (1-6) 

Chjt  t.iroy 

Riverside  Mid(5-8) 

Harrah 

1   Harrah  El(K-5) 

Oiehalis 

Green  Hil(7-12) 

Ho4|uiao 

2  Lincoln  EI (K-6) 

Chelun 

Morgen  Owings  El(K-6) 

1  Wash.  El (K-6) 

Chent-y 

Beti  El{K-6) 

Hunters 

1  Columbia  El  &  HS(K-12)- 

Chlmacum 

Chlmacum  El(K-8) 

I Iwaco 

1   Ilwaco  El(K-3) 

Clarkstun 

Grantluin  El(l-S) 

Incheliua 

X   Incheliua  El  i  HS(K-^2) 

Highland  El (1-5) 

Index 

1   Index  El(l-6) 

Lincoln  (6-8) 

Issa(;uah 

1   Echo  Glen  (1-8) 

•  X 

Parkway  El (1-5) 

Joyce 

2   Crescent  El  &  HSvK-12) 

Cle  Flua 

Cle  Elua-Roslyn  EUK-5) 

Ke  1  so 

1  Wallace  El (K-6) 

Clearwater 

Queets-Clearwater  El(l-fl) 

Kennewlck 

2   Eastgate  El (1-5) 

College  Place 

Davis  El(K-3) 

2   Park  Midi6-8)              i 

Concrete 

Concrete  EliK-6) 

Kent 

1  Cedar  Valley  El(K-o) 

Conne 1 1 

Connell  El (1-6) 
Robert  L  Olds  JH(7-8) 

2  Covington  El (K-6) 
1   East  Hill  tI(K-6) 

Cowlcho 

Whitman-Cowirhe  tl(K-4) 

1  Grand  View  S;cc.(K-12) 

Cuslrk 

Cusick  E1-HS(K-12) 

1  Crasslake  El(K-O) 

Dallesport 

Dallesport  El{l-6) 

1  Kent  El (K-6) 

Darrington 

Darrington  El(K-8) 

1  O'Brien  El(IC-6) 

•• 

^ 

Darrington  11S(9-12) 

2  Pine  Tree  El (K-6) 

*  Code  1  - 

Schools 

designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancel  larinn  »w.i>»r<r. 

'  Code  2  - 

Schools 

designated  for  National  Defense  Student  Loan  cancc'lli 

tion  benefits  only 

For  National  Defense  S 
Location  Code 


List  cK  Schools  Determined  to  have  High  :oncentr«tlrtf.s  of  Students  from  |f  "1"^?^/"^^^!'  „(,  gchoo 

Student  Loan  apd  National  Direct  Student  Loan  Cancellation- Bone  fits  for  the  1978-79  and  1979-80  Schoo 

^  .-  ...  0-..--1  »— ;  Locat Ion  Code  * School  Natae , 


1  Years 


♦  School  Name 


Kettle  Falls 
UiCe'nter 
LaConner 
Lake  Stevens 


L.iki'Wood(Snohuc^sh) 
Lakewood  Cntr(Pierce) 


Lang  ley 

Lester 

LongvK'W 


t..ike 


l.vU 


I..  n;iwood 
Kabtoit 

Mulvtt 
M..rvsville 


Xedlcal  Lake 
Mesa 

Millwood 

.Morlips 

Monroe 


Moses  Lake 


Mour.t  Vernon 
Mount  lake  Terr 


Moxee  City 
Naches 
Napavinc 
Nasi  lie 
Nejh  b.iy 
Nespe  letn 
Newport 
Nooksack 
North  Bend 
NorthpcM't 

Cikville 
Olympia 


1 
2 
1 
2 
2 
2 
2 
i 
1 
1 
I 
1 
1 
1 
2 
3 
3 
1 
1 
3 
1 
J 
1 
1 
1 
3 
1 

2 

i 
1 
1 
2 
1 
1 
I 
2 
2 


Kettle  Falls  El(K-6) 
Mary  Gabrielsen  El  &  HS(1-12) 
LaConner  El  &  HS(K-12) 
Lk  Stevens  JHS(7-9) 
Mt.  Pilchuck  El(K-6) 
Sunnycrest  El (K-6) 
Lakewood  El{K-5) 
Carter  Lake  El (K-6) 
Keartwood  Kl(K-6) 
Uke  City  El(K-6) 
Lakevlew  El(K-6) 
Southg.ite  El  (K-6) 
Tyec  Park  El (K-6) 
Woodbrook  JHS(7-9) 
South  Whidbty  El {K-6) 
Lester  El  &  HS(1-12) 
Alternjtive  HS{10-12) 
Broadway  El(K-6) 
St.  Helens  El{K-6) 
Loon  Lk  El (1-6) 
Lyle  HS(9-12) 
Lvle  JliS(7-8) 
Cedar  Valley  El(l-6j) 
Ariz/Fox  El (K-6) 
M.ibton  HS(7-12) 
M.ilott  El  (3-6) 
Liberty  El(K-5) 
hVirysville  JHS{8-'i) 
Majvsville  Mid(6-7) 
Shoultes  El(K-5) 
Suiinyside  tl{K-5) 
Tulalip  El(K-5) 
..Medical  Lk  El(K-6) 
Basin  City  El  (1-6) 
Mesa  El (1-6) 

Orchard  Cntr  Inter. (4-6) 
No.  Beach  Jr/Sr  HS(7-12) 
Central  El (4-6) 

Frank  W.igner  El(K-3) 

Wash.  St.  Ref.{l-12) 

Chief  Moses  JHS{7-9) 

Frontier  JHS(7-9) 

Garden  Heights  EHK-J) 

Knolls  Vista  El (4-6) 

Uikeview  t 1(4-6) 

Larbon  Heights  El{K-5( 

Longview  El(K-3) 

Peninsula  El(K-6v 

Big  Lk  El (K-6)      , 

Evergreen  El(l-6) 

Melody  Hill  El(l-6) 

Mountlake  Terr  EHl-6) 

Kounllake  Terr  JllS(7-9) 

Mountlake  Terr.  SHS(10-12) 

Moxee  EI (1-8) 

Naches  El(K-8) 

Napavine  El (K-6) 

Naselle  Youth  C.iT,p<7-12) 

Neah  Bay  El  i  HS{K-12) 

Nespelem  El(K-6)     ' 

Sadie  Halstead  EUK-5) 

Nooksack  Valley  Jr/Sr(7-12) 

Tll.rth  Bend  EI  (1-6) 

Norlhport  El(K-b) 

Northport  H6(7-12) 

Oakville  El(K-6) 

Thurston  Co. Off-  C.rop(7-12) 

Garfield  El(K-5) 

Lincoln  El{K-5) 

Madison  El(K-5) 

Olympic  View  El(K-5) 

Roosevelt  El(K-5) 

Wilfred  Keev.-s  Mid(6-H) 


Locat Ion 

Omak 

Onalaska 

Orient 

Oroville 


Orting 
Othello 


Otis  Orchards 

Outlook 

Pacific 

Palisadts 

Parkland 

Pasco 


I'ateros 
Fort  Angeles 
Port  Orchard 
Port  lownsend 
Prescott 
Prosser 


Pul  in  in 
Puyallup 


Qu  i  nc  y 

Rainier 

K..ndle 
Kdven.sd.ile 
Raymond 
Ren ton 

Republic 
Rochester 
Royal  City 

Seattle 


School  Natae 

Paschal  Sherman  Ind(l-8) 
East  Ocak  El (4-6) 
Onalaska  i:i(K-7) 
Orient  El(K-8) 
Oroville  .^l.(K-8) 
Oroville  HS(9-12) 
Edgirton  El(l-6) 
Hiawatha  El(K-6) 
Scootney  Springs  El(K-6) 
Othello  JHS(7-8) 
Of's  Orchards  EKI-e) 
Outlook  El (1-6) 
Alpac  El(K-6> 
Palisades  El(l-6) 
Parkland  El. (1-6) 
Captain  Gray  El{l-6) 
Emerson  El (1-6) 
Longfellow  El(l-6) 
NcLoughlin  JHS(7-9) 
Robert  Frost  El (1-6) 
Pateros  El{K-6) 
Mlnroe  El.(f;-6) 
Frank  Giv'ns  Cocti  E1{K-6) 

Grant  Sir  .-et  El{K-3) 

Prescott  ;i  4  HS(K-12) 

Prosser  H -ights  El(3-5) 

Prosscr  K  d(6-8) 

Riverview  El(l-5) 

Whitstran  El(l-5) 

Edison  Eia-4) 

Miles  JH!;(7-9)  . 

McAlder  E. (K-6) 

Meeker  Eli K-6) 

Sunrise  Ei(K-6) 

.Mountain  View  El(K-3) 

Pioneer  Ei (4-6) 

Rainier  El {K-6) 

Rainier  HS(7-12) 

Randle  El (K-6) 

Selleck  El (1-6) 

Ninth  St.  El{3-6) 

Hillcrc-st  El{K-6) 

TiffaiV)  Pork  El(K-(i) 

Republic  El  &  HS(4-12) 

Maple  Lane(9-12) 

Red  Rock  El (K-6) 

Royal  Mld{7-8) 

Incactilate  HS(9-IJ) 

Kew./Sch  fo.-  Chiid(K-7) 

O'Pea  1IS(9-12) 

Our  Uidy  o'  Mt  Vir(l'-6) 

St.  Edward ;i-8) 

St.  Ceo(K-l) 

St.  Mary  I:ir.ac(l-8) 

St.  Therese(l-8) 

Adams  El (K-6) 

Add.iir.s  JHS(7-9) 

Aldercrest  El(K-6) 

Anerlcan  Ind  Heritage(8-12) 

ASA  Mercer  JHS(7-9) 

Bagley  El {K-5) 

Ballard-Fremont  Y  Ser(8-12) 

Beacon  Hill  El (K-6) 

Blvd.  Park  El (K-6) 

Briarcrcst  EI (K-6) 

Brighton  El{K-6) 

Cascade  JHS(7-9) 

C.-.siade  View  El(K-t>; 

Cedarhurst  El (K-6) 

Cleveland  HS(10-12) 

Coe  El (K-5) 

Colm.in  El  (K-6) 

Coiurabia  El {K-6) 

Concord  El (K-6) 

Cooper  H(K-6)    


Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  onl 


) 
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Lint  o 

For  Na t tona^  Defense  S'tiiden 
LocatTon  Code 


Seattle  (cont'd) 


SvJru  Woollfy 


S«tdh 
She It  on 


NOTICES 


JA.HINGTUN 


Schoolii  Determined  to  have  High  Canccntratlons  of  Student 
Loan  and  National  Direct  Student  Loan  Cancel latlon  Benefl 

Locat  Ion . 


■  from 
ta  for 


Low-Income  Fiwllle* 

the  1978-79  ^ind  1979-80  School  Years 


School  Name 

Day  El(K-5) 

Dearbota»Park  El(K-6) 

Denny  JHS{ 7-9) 

Dun  lap  El(K-4) 

Eckstein  Mid(6-8) 

Emerson  El(K-6) 

Faii'mount  Pk  EKK-rb) 

franklin  HS(I0-12) 

C.W.  Kinbjll  EI(K-6) 

Garfield  HS-AiB(10-12) 

Catzert  EUK-6) 

Clendalc  .IHS(7-9) 

Crahan  Hill  EHK-6) 

Crccn  Lk  El(K-5) 

Greenwood  El(K-6) 

Hamilton  Mid(6-S) 

Hawthorne  El(K-6) 

Hazel  Valley  El(K-6) 

High  Point  EKK-b) 

Highland  Pk  El(K-t>) 

Hugha^  E!(K-6) 

Lk  City  El(K-6) 

L»srhl  El(K-4) 

Lincoln  HS(IO-IJ) 

Louisa  Boron  JliS(7-9) 

Lowell  El(K-<.) 

M.iple  Leaf  EKK-o) 

Martin  Luther  Kln^iK-i) 

McClure  JHS(7-9) 

McDonald  El(K-5) 

Mcaiiy/Madrona  «iJ(7-8)-A 

M«any/>Udrona  MidC^-*)-B- 

Minor  El(K-4) 

Monroe  JHS(7|-9) 

Mt.  View  El(k-t>) 

Mt.    Baker  Yotilh   S.r.(9-i:) 

Muir  El(K-6) 

Pak  Lk  El(K-6) 

Parole  Ser.Lrn.r.tr(9-K') 

Peoples  Sch  *1(9-1J) 

Rainier  Beach  HS(10-U} 

Rainier  View  EltK-4) 

Ridgecrest  El(K-6) 

Rivcrton  Heights  E!(K-6) 

RoxhlU  £)(K-6) 

Salison  Creek  El(K-f.) 

Sand  Pt.  EHK-'.) 

Seahurst  El(K-6) 

Sharpies  JHS(7-9)- 

So.  Shore  Mld(S-«) 

Stevens  El(K-4) 

Thoetas  Com  Inuat  ion(  7-1  J) 

University  Heights  EI(K-i) 

Van  Asselt  El(K-«>) 

Viewlands  EKK-b) 

West  Woodland  El.(K-(>) 

White  Center  lioigULsEl  (K-b) 

Whitman  JiiS(7-9) 

Whittier  EI.(K-6) 

Whltworth  El(K-t>) 

Wilson  Midv6-8) 

Wing  Luke  EKK--;) 

Youth  Ser  r.ttr  (.*>-l2) 

Ca^icade  Mid(7-8) 

Evergreen  El(K-fc) 

Mary  Purcell  El(K-6) 

John  Canpbell  E 1(1-4) 

Helen  Haller  El(K-4) 

Bordeaux  El(K-6) 

Evergreen  El(K-6) 

Hood  Canal  El(K-8) 

Mt.  View  El(K-6) 

Pioneer  ElvK-b) 

Wash.  Ccrr.  Ctr(l-12) 


Code  *   School  Naii»i 


f  ,.  List  o 

For  Wa<<ltmal  B^fcnsc  Stodeni 


Skamania 
Skykonish  • 
Snoliumish 

Snoqaalmie 
Suap  Lake 
Spanaway 

Spokane 


Springdale 


St.inwo  'd 

Starbuck 

Stehekln 

Sultan 

Sun;ni-r 


Sunny side 


Skamania  El(K-8) 
Skykomlsh  1IS(7-12) 
Central  El{K-6) 
Emerson  El(K-6) 
Snoqualmie  El (1-6) 
Dclanrey-Hxughton  El (K-6) 
Elk  Plain  El(K-h) 
Spanaway  tl(K-6) 
Spokane  Cuilds(P-P) 
Arlington  EHK-o) 
Arthur  B.  Ness  (V.-1) 
Audubon  EKK-fi) 
Bancroft  El(K-6) 
Beniss  tl(K-6) 
Browne  El(K-6) 
Cooper  El(K-6) 
Dishman  Ir.terCl-n) 
East  Valle-  JHS(7-9) 
Emerson  El  K-6) 
Finch  EKK  -6) 
Franklin  fcl(K-6) 
Garden  Spring,*  Kill--) 
Garfield  tl(K-6) 
Glover  JHS;7-9) 
Grant  EKK -6) 
Great  Ncrl.ier  E^(l-6) 
Havenule  IHS(7-8) 
Holmes  El(.:-6) 
John  Roger  :   HS(10-i:) 
Joseph  Ian  st  h  HSl9-12) 
Llbby  JHS(7-8) 
Lidgerwuod  El(K-i) 
LluLoln  H.-  ghts  KKK-6) 
Logan  EKK  6) 
Luna  Vista  EKK-'j) 
Longfellow  EKK-6) 
M.idison  El  I  K-6) 
North  Centi.il  HSC*-!-') 
Opportunit>  El(l-c) 
Pratt  EKK-6) 
Regal  €l.(K-to) 
Ridgevlew  I  KK-O) 
Roosevelt  EKK-6) 
Seth  Wuodaid  Pri(K-3) 
Shaw  JHS(7-9) 
Sheridan  EKK-6) 
Spokane  Cairy  IH(7-9) 
St.  AlnysU  s(l-li) 
St.  Francis  Xavi.rd-S) 
St.  Patri..(:-8) 
Stevens  tKK-6) 
Trent  EKK6)  . 
Trentwood  F  1(1-6) 
West  view  EKK-6) 
Whitman  i:K<-6) 
Willard  EKk-6) 
Windsor  EKC-b) 
Youth  Lrn  C;r<9-1;) 
Mary  KaUtr  HS(9-12) 
Springdale  EKK-i) 
Sprln^dale  Mid(6-3) 
Stanwood  Pri(K-)) 
Starbti-k  EKK-8) 
Stchekin  FKI-8) 
Sultan  11  1-7) 
Bonney  L>.  ;  l(K-6) 
Daffodil  V.Uey  LKK-6) 
Maple  Lawn  EKK-6) 
Sumner  JHS(7-9) 
St.  Jos.plis(K-6) 
Sunnyside  Inter (1-6) 
Sunnyside  JHS(7-9) 
Wash.  EKI-2) 


Locatl^on^ 

Tacoma 


Code 


> 


Taholah 
Tekoa 
Thorp  . 
TilUcua 

Icinasket 
Toppenish 


TaBiwater     » 
(Jo  ion  C.^p 
VancoOver 


NOTICES 


WASHIl-GTON 


Schools  Determined  to  have  High  Concentrations  of  Students  from 
Loan  and  National  Direct  Student  Loan  Cancellation  Befeflts  for 
School  Name Location 


14501 


Low- Income  Farallles 

the  1978-79  and  1979-80  School  Years 


Code 


Holy  Rosary(l-8) 

Roundhouse  Oev.  Ctr(9-12) 

Sacred  Heart (1-8) 

Vlsltation(l-8) 

Baker  JHS(7-9) 

Bryant  EKK-6) 

Cascadia  Diag.  Cntr(l-12) 

Chester  H.  ThompsonEKK-6) 

Chriscensen  EKl-6)  . 

Clover  Creek  El. (K-6) 

Foss  SHS(9-12) 

Cault  JHS(7-9) 

Cray  JHS(7-9) 

Hunt  JHS(7-9) 

James  Sales  EKK-6)- 

Jason  Lee  JHS(7-9)i  . 

Lincoln  HS(9-12) 

Lister  EKK-6) 

Mason  JliS(7-9) 

McCarver  Cont.  Prog(K-6) 

Mcllvaigh  JHS(7-9) 

KcKinley  EKK-6) 

Mt.  Tahoma  HS(9-12) 

Cakvfood  El(K-6) 

Reed  EKK.-6) 

Ramann  KjlKL-12) 

Rogers  EKK-6) 
■  Roosevelt  EKK-6) 

Spanaway  JHS(7-9) 

Stanley  EKK-6) 
.Stewart  JHS(7-9) 

Tacowa  Lrn  Ctr(9-12) 

Truman  JHS(7-9)       j  _ 

Willard  EKK-6) 

Taholah  EKK-8)  ': 

Tekoa  EKK-6) 

Thorp  JHS  &  SHS(7-12) 

Tillicuo  EKK-6) 

Central  EKK-8) 

Carfleld  EKK-3) 

Lincoln  EKK-3) 

McKinley  EKK-6) 

Mt.  Adams  EK&-6)     ' 

Toppenish  JHS (7-9) 

Michael  T.  SlBmonsEKK-5) 

Peter  G.  Schmidt  EKK-5) 

IVion  Gap  EKK-6) 

L'lion  Cap  Mld(7-9) 

Covington  JHS(8-9) 

Fruit  Valley  EKK-6) 

George  C.  Marshall  EKK-6) 

Harry  S.  Trunan  EHIC<-6J 

Hough  EKK-6)       ^ 

Image  Mid (6-7) 

John  R.  Rogers  EKK-6) 

Lincoln  El(K-6) 

Martin  Luther  King  EKK-6) 

Orchards  El(K-5) 

Peter  S.  Ogden  EKK-6) 

Shumway  JHS (7-9) 

Silver  Star  EKK-^) 

Sunset  El(K-3) 

Washington  EKK-6) 


Veradale 
Waltsburg 
Walla  Walla 


Wapato 


Warden 


Washougal 

Wellplnit 
Wenatchee 
White  Salmon 

White  Swan 

Uoodinvllle 
Yacolt 

Yakima 


Yelm 


ZilLah 


School  N— e 


Progress  EKl-6) 

Waitsburg  Mil(7-8) 

Garrison  JHS(7-9) 

Jefferson  £1(1-6) 

Paine  Child  Oev.  Ctr(P-3) 

Sharpsteln  EL(l-6) 

Washington  EL(l-6) 

Wash.  St.  Pe,iitentlary(l-12) 

Educ.  Ser  Cntr(Non-graded) 

Parker  EKl-6) 

Parker  Heights  El. (K-6) 

Wapato  Inter (4-6) 

Wapato  JHS(7-9) 

Wapato  Pri(K-3) 

Wapato  SHS(10-12) 

Jeannette  Evans  EKK-5) 

Warden  HS(9-12) 

Warden  Mid (6-8) 

Cape  Horn/Skye  EKK-6) 

ColuBibia/Hdthaway   EKK-4) 

Wellplnit   El  &   H!J(K-12)   . 

Lincoln  El(K-6)  #k 

Hulan  L.  Wh^ltson  El(K-5) 

White  Salmon  Mid(6-12) 

Mt.  Adams  Mill (6-8) 

White  Swan  H:  (9-12) 

CO.  Sorensoi  (Non-graded) 

Larch  Mt.  Hoi  .Camp(8-12) 

Adams  El (K-6. 

Ahtantim  Vall.y  EKl-8) 

Barge/Lincoli.  El  (K-6) 

Broadway  El  (I  -6) 

Castlevale  E.  (K-6)  '  • 

Davis  SHS(10-12) 

Franklin  JHS(7-9) 

Garfield  EKt-e) 

Hoover  El (K-6) 

Jefferson  El(X-6) 

Lewis  &  Clark  JllS(7-9) 

Lower  Nache-i  EKK-8) 

McKlaley  El (1-6) 

Stanton  EKK-6) 

Washington  JHS(7-9) 

Yakima  Juv  P.irole  Lrn(9-12) 

McKenna  El (K-6) 

Southwyrth  El(K-5), 

Yelm  HS(9-12) 

Yelm  Mid(6-8) 

ZilUh  EKK-6) 

ZilUh  JHS(7-8) 


*  Code  1  -  Schools  designated  for  both  National  IVfcnsa  and  National  Direct  Student  Loan  caniellatlon  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  l.nan  cancel  lat  Ion  benefits  only 
Code  1  -  Schools  designated  for  National  Pi  ret  r  Student  Loan  cankellalion  benefits  only 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Co4«  2  -  Schools  dbslgnated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Coiim   3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICES 


NOTICES 


WE;:T  VlRdlNIA 


14503 


Ll«t  of  School*  Qptemlned  to  h«v«  High  Cooc«ncratlon*  of  StuJcntc 


U>cjclon 


Cod 


■arbour 


Berkeley 


Boone 


Iraxton , 


Brooke 


Cdbrtl 


*  Code  1  -  Sc 
Code  2  -  Scl 
Code   J  -  Scl 


Hete 


for  !»aElon«l  DtfenM  Student  Loan  and  w«elon«l  Dlfct  StuJant  Loan  C«nc«ll«tlo«  i*netlt» 


*     School   Itamc 


Location 


Coda  *     School   Ha— 


Bellogton    El.     (K-i) 
Bclingcon    Middle    (6-8) 
Century    El.     (I-S) 
Juajor.  El.     (K-J) 
Kasson     (K-8) 
Mt.    Vernon    El.     (lt-5) 
PhlUppl    El.     (K-S) 
Phlllppl    Middle    School 
Volga    El.     (1-S) 


Calhoun 


Clay 


(»-8) 


'      Back    Creek    Valley    El.     (R-6) 
Bedlngton    El.     (K-S) 
Berkeley    Hta.    El.     (K-S) 
Bunke«    Hill    El.     (1-6) 
Burke    $creet    El.     (K-S) 
Gerrardstown    El.     (K-6) 
Hedgeavlllc    El.     (K-)) 
HedgeavlUe    Middle    (6-8) 
Inwood    El.     (K-1) 
Marlowe    El.     (K-5) 
Martlnsburg    N.    Middle    (6-8) 
Opequon    El.     (K-S) 
loseaont    El.     (K-S) 
tuscarora    El.     (K-i)    • 
Vall/yvlew    El.     (2-6) 
Winchester    Avenue    El.     (K-S) 

Ashford    Ruable    El.     (1-8) 

Coarort     El.     (1-8) 

Danville    El.     (K-8) 

Jeffrey-Spencer    El.     (.1-8) 

Lory-Julian    El.     {C-T) 

Madlsen    El.     (K-6) 

Madlaon-Danville  (2-9) 

Manila  El.  (1-6) 

Nellls  El.  (K-8)' 
,.  Peytona  El.  (5-8) 

Ra*liv«  El.  (K-4)       « 

Raaage  El.  (K-8) 
'jSeth  El.  (K-8) 

Sylvester  El.  (K-2) 

Uneeda  El.  (1-6) 

Van  El.  (K-8) 

Wharton  JHS  (7-9) 

Whltesvllle  (3-9) 

Burnfvllle  (K-8) 
Flatwood's  El.  (K-4) 
Fraaetown  El.  (K-4) 
Casaaway  M14,  School  (5-8) 
•  Lit  tTe  Birch  El.  (r<-6) 
Sutton  El.  (K-4) 
Sutton  Middle  School  45^8) 

Beech  Bottoa  Pr iaary/Hlddle 
&ethany  Pr  laary /M  Idd  le 
Wellsburg  Prlaary  (k-4) 

Central  11.  (K-6) 
'Cox  Landing  El.  (K-6) 
Ensign  El.  (K-6) 
Enalow  JHS  (7-9) 
fetty  El.  (K-6) 
Harveytown  El.  (K-6) 
Kite  Saunders  E^ .  (K-6) 
Jefferson  El.  (K-6) 
Johnston  El.  (K-6) 
Lincoln  El.  (k-6) 
Lincoln  JHS  (7-9) 
McCoaas  El.  (K-5) 
Monroe  El.  (K-6) 
Peyton  El.  (K-6) 
Slaaa  El.     (K-6) 
West  JHS  (7-9) 


Fayatte 


Cilaer 


Crant 


Craenbrler 


I  Low-Iacoow  FaalUes 
or  the  1978-79  an-1  1979-SO  School  Y«arB 


for  Katlonal  Defense 
Location 


Lis 
Stu 


Cod 


of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  ramlllcs 
ent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Yeart 

School  Sar»e 


Arnoldaburg  El.  (1-7) 
Brooksvllle  El.  (K-7) 
Calhoun  County  HS  (7-12) 
Crantsville  El.  (1-6) 
Ninnora  El.  (K-7) 

Brovn  El.  (K-6) 
Clay  El.  (K-6) 
Clay  Co.  HS  (9-12) 
Clay  Co.  JHS  (7-8) 
Dime  El.  (1-6) 
Ivydale  El.  (K-6) 
Liceaorc  El.  (K-6) 
acbo  El.  (1-6) 
Valley  Fork  EI.  (K-6) 
H  E  White  El.  (K-6) 


Anated  El.  (K-4) 

Ansted  Middle  (5-8) 

Beards  Fork  El.  (K-5) 

Beckwlth  El.  (K-5) 

Collins  Middle  School  (S-8) 

Danese  El.  (K-4) 

Deepwater  El.  (1-5) 

Divide  El.  (K-4) 

FayetceviUe  Cons  El.  (K-5) 

Fayetteville  El.  (k-5) 

Fayetteville  Middle  (6-8) 

Catewood  El.  (1-5) 

Cauley  Brllge  El/Mlddl*  (K-S) 

Clen  Jean  El.  (K-6) 

Jodie  El.  (1-7) 

Kiaberly  El.  (K-5) 

Kingston  El.  (K-6) 

Meadow  Bridge  El.  (K-6) 

Meadow  BridRC  HS  (7-12) 

Mlnden  El.  (K-5) 

Montgoaery  Middle  (6-8) 

Mount  Hope  El.  (K-5) 

Mount  Hope  Middle  (6-8) 

Nuttall  Middle  (5-8) 

Oak  Hill  El.  (K-4) 

Page  El.  (K-5) 

Pax  El.  (K-6) 

Powellton  El.  (K-5) 

loaed'ale  El.  (K-4) 

Scarbro  El.  (K-4) 

Valley  Elementary  (K-5) 

Cilaer  County  HS  (9-12) 
Cl^nvllle  El.  (K-6) 
Roraantown  El.  (K-8) 
Sandfork  El.  (K-8) 
Tanner  El.  (K-8) 
Troy  El.  (K-8) 

Dorcas  El.  (K-6) 

Maysvllle  El.  (K-6) 

Petersburg  El.  (K-6) 

Petersburg  HS  (7-12) 

Union  Education  Coaplex  (K-12) 

Alderson  El.  (1-6) 
Alderson  JHS  (7-9) 
Anthony  Creek  El.  (1-6) 
Crlchton  El.  (1-6) 
Crlchton  JHS  (7-9) 
East  Ralnelle  El.  (1-6) 
Frankford  El.  (1-6) 
Greenbrier  J»S  (7-9) 
Creonbrler  West  HS  (10-12) 
Lewtsburg  El.  (1-4) 
Lcwlaburg  Intraed  (4-6) 
Lewlsburg  JHS  (7-9) 


(.reortrler  (cont'd) 


Haapshlra 


Hardy 


Harrison 


Jacksoa 


J«f f crsoa 


*  School  Haaie 


Location 


Code  * 


Ralnelle    El.     (1-6) 
Ralnelle   JHS    (7-9) 
Renlck   JHS    (7-9) 
Ronceverte    El.     (1-6) 
Rupert    El.     (1-6) 
Smoot    El.     (1-6) 
Saoot    JHS    (7-9) 
White    Sulphur    El.     (1-6) 
Williamsburg    El.     (1-6) 
Willlaasburg    JHS    (7-9) 


Augusta    El.     (K-6) 
Capon    Bridge    El.     (K-6) 
Capon    Bridge    JHS    (7-9) 
Grassy    Lick    El.     (1-6) 
Hampshire    HS    (10-12) 
John   J.    Cornewell    El.    (K-6) 
Mill    Creek   El.     (1-6) 
Romney    El.     (K-6) 
Romney    JHS    (7-9) 
Slanesville    El.     (K-6) 
Sprlngf leld-Green   El.    (iC-6) 

Baker    El,    (K-6) 
Mathlas    (K-12) 
Moorefield    El.    (K-6) 
Noorefleld    HS    (7-12) 
Wardensvllle    (1-12) 

Adaaston    El.     (K-6) 
Alta   Vista    El.    (K-6) 
Broadway    (1-9) 
Chestnut    Hills    El.     (1-6) 
East    View   El.     (K-6) 
Enterprise    El.     (K-8) 
Core   JHS    (7-9) 
Harden    El.    (K-6) 
Hartaan    El.     (K-6) 
Hepzlbah   El.    (1-6) 
Linden    El.     (K-6) 
Lost    Creek    El.     (K-6) 
Luaberport    El.    (K-6) 
Luaberport    HS    (7-12) 
North   View    (1-9) 
Norwood    (1-9) 
Nutter    Fort    El.     (K-6) 
Plerpont    El.     (K-6) 
Salea    Jr.    High    (7-9) 
Sardls    El.    (1-6) 
South    Harrison    HS    (7-12) 
Suaalt    Park    (1-9) 
Towers    El.    (1-6) 
Van    Horn    El.     (1-6) 
Wallace    (K-9)  \ 

West    Mllford    El.     (K-6) 
Wilsonburg    El.     (1-6) 
Wyatt    El.     (K-8) 

Alpin    Ridge    El.     (1-6) 
Duke    El.     (1-6) 
Cay    El.     (1-6) 
Cllaore   El.    (K-8) 
Goshen    El.    (1-6) 
Kenna    El.     (K-6> 
Ripley    El.     (K-6) 
Ripley    JHS    (7-9) 
Sayre    El.    (1-6) 

Blue    Ridge    El.     (ECE-6) 
Charles    Town    JHS    (7-9) 
Harpers    Ferry    JHS    (7-9) 
Page    Jackson    El.     (4-6) 


Jefferson  (cont'd) 


Kanawha 


Lewis 


Lincoln 


Shepherdstown    El.     (ECE-6) 
Shephcrdstown    JHS    (7-9) 
C.    W.    Shipley    El.     (ECE-6) 
South    Jefferson    El.     (ECE-6) 
Wright    Denny    El,     (ECE-3) 

Alua    Creek    El.     (K-6) 
Andrews    Heights    El.     (K-6) 
Anne    Bailey    El.     (K-6) 
Bonham    El.     (K-6) 
Bridge    El.     (K-6) 
Buena    Vista    El.     (K-6) 
Cedar    Grove    Comm.    El.     (K-6) 
Chamberlain    El.     (d-6) 
Chandler    El.     (K-6Y 
Chesapeake    El.     (K/'6) 
Clendenin    El.     (%=.6) 
Clendenin    JHS    (7-9) 
Decota    El.     (K-6) 
Edison    El.     (K-6) 
Fairview    El.     (K-6) 
Clenwood    El.     (K-6) 
Grandvlah    El.    (K-6) 
Grant    Hugeston   El.    (K-6) 
Kenton    El.     (K-6) 
Lincoln    JHS    (7-9) 
Littlepage    El.     (K-6) 
Loudendale    El.     (K-6) 
Maiden    El.     (K-6) 
Mary    Ingles    El.     (K-6) 
Midland    Trail    El.     (K-6) 
Mound    El.     (K-6) 
Piedmont    El.     (K-6) 
Pratt    El.    (K-6) 
Rand    El.     (K-6) 
Roosevelt    JHS    (7-9) 
Ruthlawn    El. (K-6) 
Sharon    Dawes    El.     (K-6) 
Taft    El.     (K-6) 
Tlskelwah    El.     (K-6) 
Valley   Grove   El.    (K-6)  ^ 

Wallace    Heights    El.     (K-6) 
Washington    JHS    (7-9) 
Watts    El.     (K-6) 
Weiaer,    George    C.    El.     (K-6) 
Wet    Branch   El. 
Woo(tlawn-Sugar    Ck.    El.     (K-6) 

Alum    Bridge    El.     (1-6) 
Jane    Lew    El.     (K-9) 
Kitsonvllle    El.     (L-3) 
Peterson    i:l.     (K-5) 
Polk   CreeL    El.     (K-6) 
Roanoke    El.     (K-6) 
Shadybrk    Pr    Ctr.    (K-3) 
Walfcersvllle    (1-9) 
Weston    JHS    (7-9) 


Atenville    El.     (K-6) 
Big    Ugly    tl.     (1-7) 
Brancbland    El.     (1-8) 
Cuzzie    El.     (1-6) 
Duval    HS    9(-12) 
Ferrellsburg   El.    (K-6) 
Fei    El.     (1-6) 
Garretts    Bend    El.     (1-8) 
Griff ithsville    El.     (K-8) 
Guyan    Valley    HS    (9-12) 
Hamlin    El.     (1-6) 
Harts   HS    (7-12) 
Martin   El.    (1-8) 
HcCorkle   El.    (1-8) 
Midkiff    El,     (1-7) 
Midway    El.     (K-8) 


Is  designated    for   both   National    Defense   and  Natioival 
Is  designated   for  National   Defense  Student   Loan  canco 
la  designated   for  National   Direct  Student   Loan  cancel 


Direct    Student    Lo*a  cancellation  benefits 
Uatloa  benefits  only 
latlon  bcncflta  only 


*  Coda   1  -  Schoola  desiicnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2   -  Schoola  designated   for  National   De f enae  Student   Loan  cancellation  benefits  only 
Coda  9  -  Scltools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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JE.;--  VlRi^INLi 


NOTICES 


.ilST   VIRGINIA 


14505 


Lla 

For  National   Defenae  Stui 


t^ocatlon 


Cod 


Jnc  ■ 


Logan 


(conf 


c  J 


?1.ir  Ion 


Marghdll 


M.I  'Oil 


of  Schools  Dcterained  to  have  High  Co.-iccntratlona  of  Students 
nt   Loan  and  national   Dtr«ct  Student  Loan  Cancc Uatlon  Beneflti 


*     School 


Location 


Cod 


Pleasant    View    El.     (IC-8) 
Ranger    El.     (K-8) 
Sumerco    El .     (1-8) 
West    Hamlin    El.     (K-8) 

Amherstdale    El.     (K-6) 

Big    Creek    El.     (1-6) 

Buffalo    El.     (K-6) 

East    Chapmanville    El.     (K-6) 

Chapnanvllle    Jr.    High    (7-9) 

Chapaanvllle    HS    (10-12) 

Christian    El.     (K-6) 

Dehue    El.     (K-6) 

Earllng    El.     (K-6) 

Honlawson    El.     (K-6) 

Uolden    Central    El.     (K-6) 

Hugh    Dlngess    El.     (K-6) 

Lake    El.     (K-6) 

Logan  Central  JHS  (7-9) 

Logan  Grade  School  (K-6) 

Logan  JHS  (7-9) 

Mallory  El.  (1-6) 

Man  JHS  (7-9) 
Honaville  El.  (K-6) 
Sharpies  HS  (7-12) 
South  Man  El.  (K-6) 
Spruce  El.  (K-6) 
Stirrat  El.  (K-6) 
Stollings  El.  (1-6) 
Vurduovllle  El.  (K-6) 


'■Wson  (cont'd) 


Mercer 


Barnes 
Baxter 
Central 
Downs  E 
Dunbar 
Farming 
Clover 
Crant  T 
James  F 
Mann  ing 
Mononga 
Ri vesv  i 
RymPT  E 
State  S 
Thobu  rn 
Whtie  E 
Wilson 
Worlhin 


El.     (K-6) 
El.     (1-6) 

El.     (K-8) 
1.     (K-6) 
El.     (1-6) 

El.     (K-6) 


Mineral 


ton 
Cap 
own 
ork 
t  on 
h    El 


.  (1-6) 
.  (1-6) 
.  (1-6) 
.  (K-6) 
(K-4) 


lie    El.     (K-6) 

1.     (1-6) 

treet    El.     (K-8) 

EI.     (K-6) 
1.     (4-5) 
El.     (1-6) 
gton    El.     (1-6) 


Mingo 


Adaline    El.     (1-6) 

Big    Run    El.     (K-6) 

Big    Wheeling    Creek    El.     (1-6) 

Boggs    Run    El.     (K-6) 

Cameron    El.     (1-6) 

Cameron    HS    (7-12) 

Central    El.     (K-6) 

Park    View    El.     (K-6) 

Pleasant    Valley    El.     (1-6) 

Saint    Janes    (S-8) 

Saint    John    (1-4) 

Saint    Joseph    El. 


Beale    El.     (1-6) 
Beech    Hill    El.     (1-6) 
Central    El.     (K-6) 
Rarttord    El.     (1-6) 
Leon    El.     (K-6) 
Letart    El.     (1-6) 


♦  Code  I  -  Schools  designated  for  both  National  IV f cnsu  and  National  Direct  Studi! 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code   3  -   Schools  designated   for  National   Direct  Student   Loan  cancellation  bene 


on  Low-Incosw  Fanllles 

or  the  1978-79  and  1979-80  School  Tear; 


List  of  Schools  Determined  to  have  High  &>ncentrations  of  Students  from  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits   for  the  1978-7S'  and  1979-80  School  Years 


Location 


Code  *  School  Kane 


*     School  Wane 


Monongal <  a 


Mason  El.  (K-6) 
Mt.  Flower  El.  (1-6) 
Sunnyside  El.  (1-6) 
West  Columbia  El.  (1-^) 
Hoods  El.  (1-6) 


Blaew 

Bramw 

Bramw 

Bruah 

Camp 

Cent  r 

Ceres 

Cumjie 

Flat 

Clenw 

Clenw 

Kegle 

Knob 

Lashm 

Matoa 

Hatok 

Melro 

Monte 

Mon  t  c 

Oakva 

P  r  c  8 1 

Princ 

Ranse 

Silve 

Spanl 

Span  i 

Sun  V 

Thorn 

Wade 


ell  E 
ell  E 
ell  H 
fork 
Creek 

1  Jri 

El. 
r  land 
Top  E 
ood  E 
ood  J 
y  El- 
El.  ( 
eet  £ 
ka  El 
a  HS 
se  El 
aim  i 
a  Im  il 
le  El 
on  El 
eton 
y  El 
r  Sp- 
shbu  ' 
shbu  ' 
alle  ■ 

El. 
El. 


1. 
1. 
S. 
El. 

El 
S  ( 
(K- 

He 
1. 
1. 
HS 

(I 
K-6 
1. 
.  ( 
(7- 
.  ( 
1. 
S  ( 
.  ( 
.  ( 
JHS 

(K 
ing 
g  E 
g  H 

El 
(K 
K-6 


(K-6) 
(K-6) 
(7-12) 

(K-6) 
.  (1-6) 
7-9) 
6) 

ights  El.  (K-6) 
(1-6) 
(K-6) 
(7-9) 
-6) 
) 

(K-6) 
K-6) 
12) 
K-6) 
(K-6) 
7-12) 
K-6) 
K-6) 

(7-9) 
-6) 

s  El.  (K-6) 
1.  (K-6) 
S  (7-12) 
.  (1-6) 


6) 
) 


Burllngto.i  El.  (K-6) 

Elk  Garden  (K-12) 

Ft.  Ashby  Primary  (K-4) 

Ft.  Ashby  Middle  (5-8) 

Fountian  I'rimary  (k-4) 

Keyser  Pr ^nary /Midd le 

New  Creek  El.  (K-6) 

Pli'dniunt    I  r  Imary/Middle 

St.     Francis 

Shor't  Cap  Primary  (K-4) 

Wilrv  Fore  Primary  (K-4) 

Beech  Crei k  El.  (K-?) 
Ben  Creek  El.  (K-i) 
Burch  HS  (7-12) 
•Chafln  El.  (K-6) 
Chattaroy  El.  (K-6) 
Cinderella  El.  (1-6) 
Clinc  El.  (K-6) 
Dclbarton  El.  (K-6) 
Delorme  El.  (1-6) 
Oingess  El.  (K-6) 
E  Williamson  El.  (K-6) 
Gilbert  El.  (K-6) 
Hardy  Union  El.  (K-6) 
Jennys  Creek  El.  (K-5) 
Kermit  El.  (K-6) 
Kermit  HS  (7-12) 
Lenorc  El.  (K-6) 
Lenore  HS  (9-12) 
Niln  Building-El.  (K-6) 
Marrowbone  El.  (K-5) 
Matewan  El.  (K-6) 
Myrtle  El.  (K-6) 
Nolan  El.  (K-8) 
Bed  Jacket  El.  (K-6) 
Ned  Jacket  JHS  (7-9) 
Thacker  El.  (K-6) 
Varney  El.  (K-6) 


Monroe 


Morgan 


McDowell 


Nicholas 


Loan  cancellation  benefits 
ts  only 
s  only 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Location 


Code  *     School  Hsne 


Arnettsvllle    El.     (K-5) 

Brookhaven    El.     (1-6) 

Cass    District    El.     (K-5) 

Cass    District    JHS     (6-9) 

Central    El.     (K-6) 

Cool  Springs  El.  (1-6) 

Daybrook  El.  (K-6) 

Easton  El.  (K-4) 

George  U.  Phillips  El.  (K-6) 

Goff  El.  (1-6) 

Granville  El.  (K-6) 

Jerome  Park  El.  (Head  Start-60 

National  El.  (K-3) 

Richard  E.  (1-4) 

Ridgedale  Browns  Chapel  El.  (K-6 

Sabraton  (1-9) 

Smthtown  El.  (1-6) 

Summers  El.  (K-6) 

University  HS  (10-12) 

Waltman  Barbe  (1-9) 

Woodburn  El.  (K-6) 

Ballard  fel .  (K-4) 
Cap  Mills  El.  (K-6) 
Cap  Mills  JHS  (7-9) 
Greenville  El.  (K-6) 
Greenville  JHS. (7-9) 
Feterstown  El.  (K-6) 
Peterstown  HS  (7-12) 
Union  El.  (K-6) 
Union  HS  (10-12) 

Great  Cacapon  El.  (K-6)  ' 
Greenwood  El.  (1-6) 
N  Berkeley  El.  (K-2) 
Paw  Paw  El.  (K-6) 
Paw  Paw  HS  (7-12) 
Pleasant  View  El.  (K-6) 
Widmycr  El.  (3-6) 

Anawalt  El.  (K-8) 
Bartley  El.  (1-8) 
Berwind  El.  (1-8) 
Big  Creek  HS  (9-12) 
Big  Sandy  El.  (1-6) 
Bradshaw  El.  (K-3) 
Bradshaw  (3-9) 
Caretta  El.  (1-6) 
Coalwood  El.  (K-8) 
Grumpier  El.  (K-6) 
Davy  El.  (K-8) 
Elkhorn  JHS  (7-9) 
Gary  El.  (K-6) 
Hemphill  El.  (K-8) 
laeger  El.  (K-5) 
laeger  Intermediate  (6-8) 
laeger  HS  (9-12) 
Jolo  El.  (1-5) 
Keystone  El.  (K-6) 
Kimball  El.  (1-6) 
Kimball  JHS  (7-9) 
Ncwhall  El.  (1-6) 
Northfork  HS  (10-12) 
Panther  El.  (K-6) 
Roderfleld  £1.  (K-6> 
Squire  El.  (K2) 
Superior  El.  (K-6) 
Switchback  El.  (1-6) 
War  El.  (K-8) 
Welch  El.  (K-6) 

Beaver  El.  (K-8) 
Birch  River  El.  (K-C) 
Dixie  El.  (K-8) 


Mcholas  (cont'f'J 


Ohio 


Pendleton 


Pocahontas 


Preston 


Putnam 


Raleigh 


Randolph 


3 
3 
3 
3 
3 
3 
3 
3 
3 

1 
1 
I 
1 
3 
3 
1 

1 
I 
1 
1 
1 
1 


1 
1 
I 
I 

3 

3 

3 

3 

3' 

3 

3 

1 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 

3 
3 
3 
3 
3 
1 
3 
3 
1 
3 
3 
1 
3 


Fenwick  El.  (1-8) 
Fleger  illdge  El.  (1-8) 
Glade  Creek  El.  (1-8) 
Keslers  Cros  Lans  El.  (1-8) 
Mt.  Lookout  El.  (K-8) 
Muddlety  El.  (1-8) 
Otter  Creek  El.  (1-8) 
Richwood  El.  (K-8) 
Zela  El.  (K-8) 

Blessed  Trinity  (1-8) 

Cathedral  Crade(ECE-8) 

Central  Catholic (9-12 ) 

Clay  El.  (K-6) 

Madison  El.  (K-6) 

Ritchie  El.  (K-6) 

Wheeling  Catholic  Consolidated 

(4-8) 
Brandywlne  El.  (K-8) 
Clrclevllle  El.  (K-6) 
Circlevllle  HS  (7-12) 
Franklin  El.  (K-8) 
Seneca -Bock  El.  (K-8) 
Upper  Tract  El.  (K-8) 


Green  Bank  (k-8) 
Hillsboro  (K-8) 
Marlinton  (K-8) 
Pocahontas  CO.  HS  (9-12) 

Albright  El.  (K-8) 
Arthurdale  El.  (3-4) 
Aurora  El.  (K-6) 
Aurora  Jr.  Hi.  (7-8) 
Bruceton-Brandonvil le  (K-6) 
Central  Preston  JHS  (7-8) 
East  Preston  HS  (9-12) 
Fellowsville  El.  (K-6) 
Kingwood-Manown  El.  (K-6) 
Newburg  JR  HI  (7-8) 
Ncwburg-Indppcndcnce  El.  (K-6) 
Reedsville  El.  (  6-9) 
Rowlesburg  El.  (K-6) 
Rowlesburg  Jr.  Sr.  HS  (7-12) 
Terra  Alts  El.  (K-6) 
Tunnleton -Denver  El.  (K-6) 
Valley  El.  SC  (K-2) 

Confidence  El.  (K-5) 
Nitro-Putuam  E) .  (K-5] 

Central  E) .  (1-6) 
Clear  Fork  El.  (K-6) 
Coal  City  El.  (K-6) 
Eccles  El.  (K-6) 
Mt.  View  H.  (K-6) 
Odd  El.  (K-6) 
Pcttus  El.  (K-6) 
Pincy  View  El.  (K-6) 
Richmond  El.  (1-6) 
Soak  Creek  El.  (1-6) 
Sophia  El.  (K-6) 
Stoco  El.  (K-6) 
Sylvia  El.  (1-6) 


Beverly  EI .  (K-6) 
Coalton  (1-12) 
First  Ward  Elkins  El. 
Third  Ward  Elkins  El. 
Elkins  JHS  (7-9) 
Harman  (1-12) 
Homestead  El.  (K-6) 
Midland  El.  (K-6) 
North  Eler-Pir -r"  CK-'* 


(K-6) 
(K-6) 


s  designated   for  both  National   Defense  and  National   Direct  Student   Loan  cancellation  benefits 
s   designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
s  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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ut3r  via.iNiA 


List  o 
For  National  Defense  Studen 


Location 


Cod 


.i/,ml>lfn   (oORt'dJ 


Kltehie 


Ro  me 


Sunaers 


Tiylor 


Tucker 


Tyler 


Upshur 


Hayne 


■♦- 


Code  1  •  Schoo 
Code  2  •  Schoo 
Coda   3  -  Schoo 


Schools  Determined  to  have  High  Concentrations  of  Students 
i^An  and  National   Direct  Student  Loan  Cancellation  Bcfetlts 

Location 


School  Wane 


Cod< 


Norton    El.     (K-6) 
Pickens    tl.     (K-t) 
lynarts    Valley    HS    (7-12) 
Valley    Head    El.     (K-6) 
Uhltmer    El.     (K-4) 

Auburn    El.     (1-5) 
Cairo    EL.     (K-6) 
Creed    Collins    El.     (K-6) 
Smlthvllle    El.     (K-8) 

Clover    El.     (1-8) 
Candeevllle    El.     (1-6) 
Left    Hand    El.     (K-8) 

(1-8) 

(1-8) 


J';-no  (cont'd) 


Linden  El. 
Newton  El. 
Reedv  El. 
Walton  El. 
Walton  KS 


Webster 


Wetzel 


(1-8) 
(lC-6) 

(/-12) 


Bellepoint  El.  (1-6) 
-Forest  Hill  El.  (1-8) 
Greenbrier  El.  (1-6) 
Jumping  Branch  El.  (K-8) 
Pence  Springs  El.  (1-7) 
Pipestem  El.   (1-6) 
Rivervlew  El .  (1-6) 
Sandstone  (K-9) 
Talcott  (K-12) 

Anna  Jarvls  El.  (1-S) 
Flenington  El.  (K-6) 
Flemlngton  HS  (7-12) 
.rnfton  viddw-  U-") 
Haynond  El.  (1-6) 
Hepzibah  El.  (1-6) 
Knottsville  El.  (1-6) 
Pruntytown  El.  (1-6) 


Wirt 


Wood 


Wyoalrr 


runty  town  El.  (1- 
ainrlck  El.  (K-6) 


H 

Mountaineer  (1-12) 

Parsons  El.  (K-6) 

Parsons  HS  (7-12) 

St.  George  Academy  (1-6) 

Thomas  El.  (K-5) 

Arthur  I  Borcman  El.  (K-5) 
Ells»rt>rth  Middle  (6-8) 
SistersvlUe  El.  (K-5) 


Adrian  El. 
BuckhannoQ 


(K-5) 

Uoshur 


MiH-^ip    <!rh. 
(6-0} 

Buckhannon    Upshur    HS     (9-12) 
Centr.il     El.     (1-5) 
Frencji    Creek    El.     (1-5) 
Hatfpton    El.     (1-5) 
Xodgesville    El.     (K-5) 
Main    Street    El.     (K-5) 
Rock    Cave    El. )     (K-5) 
Sand    Run    El.     (1-5)  \ 

Talloansville    El.     (1-5) 
Ten    Mile    El.     (1-5) 
Tennerton    El.     (K-5) 

Beech    Fork    El.     (K-6) 
Ceredo    El.     (K-6) 
Cove    Cap    El.     (K-7) 
Crockett    El.     (K-7) 
Crum    El.     (K-6) 
Crum    HS     (7-12) 
Dunlow    El.     (K-6) 
East    Lynn    El.     (K-7) 
Ferndale    El.     (K-6) 
Ft.    r. a y    El.     (K-6) 


Low- Income  Fimllle* 

rh>   1978-79  and   1979-80  School  Yeart 


*     School  Wai 


Fort  Cay  4S  (7-12) 
Genoa  El.  (K-7) 
Kenova  El.  (K-6) 
Prlchard  .'.I.  (K-6) 
Thompson  El.  ,fK-6) 
Wayne  El.  (K-6) 
Wayne  JHS  (7-8) 

Dla^a  El.  (K-8) 

Glade  El.  (K-8) 

Hacker  Valley  El.  (K-8) 

Webster  Co.  HS  (9-12) 

Webster    Springs    El.     (K-8) 

Crandvlew    El.     (1-6) 
Hundred    HS     (7-12) 


Bell    El.     (1-6) 
Elizabeth    El.     (1-6) 
Palestine    El.     (1-6) 
Wirt    Co.    HS    (7-12) 

Fairplalni:    El.     (ECE-6) 
Jefferson    El.     (ECE-6) 
Leachtown    El.     (1-4) 
McKinley    I  I.     (ECE-6) 
Nash    El.     <ECE-6) 
Pleasant    \alley    El.     (1-6) 
Rockport    <ECE-3) 
Roosevelt    El.     (ECE-6) 
Tavennerville    El.     (ECE-6) 
Waverly    El.    ECE-6 
wnilams    El.     (1-6) 

Baileysville    El.     (K-8) 
Baileysvllle    HS    (9-12) 
Bud    Alpoca    El.     (1-5) 
Coal    Mountain    El.     (K-8) 
Clen    Fork    El.     (1-8) 
Glen    Rogers    El.     (1-8) 
Glen    Rogers    HS    (9-12) 
Herndon    El.    Annex    (1-3) 
Herndoo    El.     (3-8) 
Huff    Consolidated    El.     (K-8) 
John    McCra*    El.     (K-8) 
Long  -Branc  \    El.     (1-6) 
Matheny    El.     (1-8) 
Mullens    El.     (1-6) 
Oceana    No.     1    El.     (4-8) 
Ptneville    '.I.     (K-4) 
Pineville    Uiddle    School    (5-8) 
Roand    Bran,  h    El.     (K-8) 
Stephenson    El.     (K-6) 
Wyoming    El        (K-6) 


8  designated   for   both  National    Tte f ense   and  National   Direct   Student    Loan  cancellation  benefits 
8  designated   for  National  Defense  Student  Loan  cancellation  benefits  only 
a  designated   for ^National  Direct  Student   Loan  cancellation  benefits  only 


NOTICES 


Jiscot.sia 


14507 


List  of  Schools  Detemlned  to  have  Iltgh  Concentrations  nf/^lndcnts  from  Low- Income  Families 

loVi  Benefits  for  the  1978-79  and  1979-80  School  Tears 


For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Canccllat 
Location Code  *  School  Name Location 

(il££LS£ 


Code  *     School   Name 


ii  that  sU  elcwntary  and  secondury 
schools  in  'hla  St^te"  operated  ty  the  Bureau 
nf  Indian  Affairs  are  considered  to  meet  the 
quallficntlon  of  a  hl^h  concentration  of 
stu'ipntr   fron  low-Income  families,   and  ore, 
Vor^Tcrc,  n^t  lr.c3u.1ed  on  this  list.) 


Adams   Trlendshtp 
Alcona 


Alma 

Alma  Center 

A Imond 


Amerv 
AntlRo 


Appleton 
Arcidta 


ArVans.iw 


Ashland 


Auhurndale 


Augusta 
Baraboo 


Barron 


Ravfleld 


Belolt 


Hire  (wood 

Black  r.arth-Mazomanle 

Black  River  Fa^ls 

Flair 

Blooncr 

Boscobel 

.Jt»l  Boulder  Jt  Et  Al 
Bovcevll le 


Bruce 


Butternut 
Cameron 


2- 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


2 
2 
2 
2 
2 
1 
2 
■  1 
2 
2 
2 
1 
1 
2 
I 
2 
2 
1 
1 
2 
2 
2 
2 
2 
1 
I 
1 
2 
1 
1 
2 
2 
2 
1 
2 
2 


Adams  Friendship  EL. 

Adams  Friendship  HS 

Algoma  EL 

AlKoma  IIS 

St.  Mary's  Crade  School 

St.  Paul's  Lutheran  Gr.  Sch. 

Alma  El/HS  (K-12) 

Alma  Center  EL 

Almond  EL 

Almond  HS 

Bancroft  EL 

Almond  JHS 

Amery  EL  (Lien) 

Aniwa  EI. 

AntlRO  JR/SR  IIS 

Lily  TL 

Wilson  JR/SR  HS 

Arcadia  EL 

Arcadia  HS 

Arcadia  Catholic  f.r.   Sch. 

St.  Boniface  Or.  Schw 

Arkansaw  FL 

Arkansaw  IIS 

Ashland  HS 

Ashland  Middle  Sch. 

Ellis  EL 

Marengo  Valley  EL 

Arpin  JR  HS 

Auhurndale  EL 

Aubumdale  HS 

St.   Mary's  Gr.   Sch. 

Aufrusta  EL 

Baraboo  .IR  rs 

Fairfield  CTR  TL 

Pleasant   Vallpy/N.    Freedon    (K-*) 

South   FL 

West/Gordon  I.  Hlllson  (K-f) 

Abundant  Life  Center  (K-6) 

Barron  IIS 

Hillsdale  EL 

Rivervlew  Middle 

Bayfield  EL/HS  (K-12) 

Holy  Family  Gr.  Sch. 

Aldrich  lis. 

Burdfie  IX 

Hackett  EL 

Merrill  EL 

Birchwood  EL/llS  (K-12) 

Mazomanle  EL 

Black  River  Falls/Forrest/Gcbhafdt 

St.  Joseph  Gr  Sch 

Blair  EL 

Bloomer  EL 

Boscobel  EL 

Mount  Zlon  EL 

North  Lakeland-  EL 

Boyceville  EL  ' 

Boycevllle  US 

Connors vl lie  EL 

Wheeler  EL 

Bruce  EL 

Bruce  HS 

Exeland  EL 

Butternut  EL/HS  (K-12) 

Cameron  EL/HS  (K-12) 

Abundant  Life  Center  (K-8) 


Campbellsport 


Cash ton 


Chlnnewa  Falls 


Clintonvllle 
Coleman' 


Crandon 


Crtvltz 

Cumberland 

Deforest 

Delafleld 

De la field, Wales, Pousman 

DePere  ' 


PeSoto 


Dod^evllle 

DrimnnonH 


EauClalre 


Edr-.ar 

Fdgerton 

Flcho 

nirov, Kendall, '«1  ton 

Fennlnore 

'1  Flamheau 

Florence 

Fond  1u  Tjic 


Frederic 

Oalesville 
Gays  Mills 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

1 

1 

1 

1 

2 

2 

2 

1 

1 

2 

2 

2 

2 

2 

1 

2 

2 

2 

1 

1 

1 

2 

2 

1 

1 

2 

2 

2 

1 

2 

1 

1 

1 

2 

1 

1 

2 

2 

2 

2 

2 

2 

1 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Caaipbellspor :   FL 

Our  Lady  of  Angels  Rr  Sch 

St.  Matthew  Gr  Sch 

Cashton  EL 

Sacred  Heart  Gr  Sch 

St.   Mary's  Gr  Sch 

Chippewa  Falls  JHS 

Chippewa  Falls  HS 

Holy  Ghost  Gr  Sch 

McDonall  Central  HS 

Notre  Dame  Gr  Sch 

St.   Charles   Borromeo  Gr  Sch 

St.   Peter  Gr  Sch 

Bear  Creek  Primarv/Inter 

Coleman  EL 

Faith"  Christian  (K-12) 

Victory  Seventh  Dav  Adventist  EL 

Argonne  EL 

Crandon  EL 

Crandon  SIIS  (9-12) 

Mole  Lake  EL 

Crandon  J)I  (7-8) 

Crivitz  EL/M  ddle/HS  (K-12) 

Cisiberland  J- SHS  (7-12) 

Morrlsonvlll<  EL 

Ethan  Allan/;  tate  Inst  for  Neg.  &  Del. 

Lad  Lake  Inc  /for  Neg.  &  Del.  (K-8) 

nicklnson/Irv in/Abbey  (K-8) 

Shirley  Imnaruel  Lutheran  (K-8) 

Zlon  Lutherar  Gr  Sch  Morrison 

DeSoto  JHS 

Ferryville  EI 

Prairie  View  EL 

Stoddard  EL 

Sch 


■.* 


St.  Char lea  Gr 

Ridgeway  EL 

Cable  EL 

Druanond  J-SHS  (7-12) 

Grandview  EL 

Central  JHS 

DeLong  JHS 

Lincoln  EL 

Longfellow  EL 

Memorial  SHS 

Mount  Washington  EL 

North  SHS 

Randall  EL 

Sam  G.  Davey  EL  . 

EauClalre  Academv/Mome 

Eplphlny  Lutheran   (K-8) 

Rivervlew  HS/Sunburst  Vouth  Homes 

St.  Janes  The  Greater  Gr  Sch 

St.  Patricks  Gr  Sch 

St.  Thomas  Sch    {K-8) 

Edgar  EL 

St.  John  Gr  Sch 

Kewvllle  EL 

Elcho  EL/HS  (K-12) 

EIroy  fX/Royal  HS 

Fennlmore  EL 

Lac  Du  Flambeau  EL 

Florence  EL 

Fahey/Chegwin  EL 

Goodrich  SHS 

Sablsh  JII 

St.  Mary's  Sprirr.s  HS 

WlnnebSRO  Lutheran  Academy  HS 

Frederic  EL  (K-3) 

Frederic  Middle  (4-<<) 

Gale-ETTR-Trenp  .III 

Haney  EL  _ 

Mount  Sterlini;   U.  <» 

N.    Crawford  Middle 

Orchard  View  KL 

David   Hale  KInder",arten 


*  Code   1   -  Schools   designated   for   both   National   Defense  and  National   Direct   Student   Loan  cancellation   benefits 
Code  2   -  Schools  designated    for  National    Defense  Student    Loan  cancellation   benefits   only 
Code  3  -  Schools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 
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NOTICES 


WISCtNilN 


14509 


Code  •^     School  Name 


riend^Ie-Mcolet  t'»IS 
r.letiuoo-i  Clev 

rildrfen 

CrantHhur* 


tMr  1 1  «nd -Arrnwho  id 

Vurton  IT'! 
tt»»vird 


llt^hliod 
imiihoro 

Hoi— T 


Mortarvllte 
lowi-Orire 


KpO"»5t!  « 


Sch 


Dover   EL 
rilnanton   EL 

r.lliuntnn  HS    (9-12) 

Cllunton   .IH    (7-«) 

HI I lei  Academy  (K-8) 

nownlng  tL  (1-J) 

rienwood  City  J-SHS  (6-12) 

St.  Johns  EL  (1-1) 

Clldden   EL/I'S   (K-12) 

Crantxburi!  EL 

Nelfion   EL 

Annunciation  f-r  Sch 

Fjist   SIIS 

F.D.  Roosevelt  CL 

Fort  Howard  EL 

Franklin  JHS 

Catholic  Central  Cr  Sch 

Howe  KL 

Keller  EL 

Lincoln  LL 

Lonbardl  XI* 

Nlcolct  EL 

Norwood  EL 

Roosevelt  I'.L 

Sullivan  EL 

Tank  EL 

VanhlnKton  .HIS 

West  SIIS 

Whitney   EL 

WIS  State  Refomatory 

Our  Ladv  of  CS.Trltv  MS 

St.    loseph   Acadeiry  HS 

St.    Joseph   Home   Child  Cr 

St.    Jude  Cr   Sch 

St.    "arv   of    the  Anp:els  Cr  Sch 

Arrowhead   HIS 

Inlversltv   Lake   Sch   (K-12) 

Mavward  EL 

I'ayward  US 

Hayward  JHS 

Lake  EL 

Strmc   Lake  EL 

LCO  OJIBVA   Sch   (lC-12) 

St.    Francis  Solanus  Sch  (K-«) 

Highland    EL 

Cltv   FL    (K-*) 

Vallcv   EL 
2  iiolmen   EL 

2  Holmen   Middle 

2  Midway   EL 

2  HortonvlUe   EL 

2  Linden   EL 

2  Wilson   M. 

2  St.   Patrick  Cr  Sch 

1  fialn  EL 

2  Bradford  SHS 
2  RuUen   JIIS 

1  Arnltace  Acade»»v      (K-12) 

2  nurkee   FL 

I    Rethanv  Lutheran  Cr  Sch 
1     Frank  EL 

1  lleadstart  EL 

2  Mill  Crest  EL 
?    Jefferson  EL 

Lincoln  CL 

Lincoln  JT!S 

VcKlnley  .niS  ; 

Trenper  Si'S  ♦  ' 

Washlnpton  JHS 

Wilson  EL 

Frledens   I utheran  Sch 

Holy  Roa.nry  Cr  Sch 

Mount   Camel  Sch    (K 

St.    Ca.slmlr  Cr  Sch 

St.   Ceorpe  Cr  Sch 

St.    Lutes   LutSeran  ^r  Sch 


1 

2 
2 

2 

2 

2 

2 
I 
2 
2 
2 
2 
2 
1 
2 
2 
2 

1 
2 

2 
1 
2 
2 
2 
1 
2 
2 
1 
I 

I 

2 

1 

2 


Location 
Henoch*   (cont'd) 


KlBhcrly 
LaCrosse 


tist 
For  Hatlonal  Defense  Studi 


UiFar»;e 

Ijtke  Oeneva  UIIS 
l.ake  llolconhe 

Ijincaster 
Loval 

Lumenhure 

Madison 


"anltnwoc 


••artnette 


(K-«) 


») 


"arton 
•'ars'if  leH 


•  Code  I  -  S^:hoola  designated  for  hoth  National  Defense  and  N-it loti.il  Oircct  Student 

Code  2  -  Schools  designated  for  Mdtlunal  Defense  Student  Loan  cancellation  bene 

Code  1  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benef 


h   Del. 


St.    Mark   Cr  Sch 

St.   Mary's  (athollc  Cr  Sch 

St.    Petera  Cr  Sch 

St  Thereae  Sch     (K-8) 

St.   Thomka  Cr  Sch 

Janasen    F.L 

Central  SIIS 

Franklin   CL 

Hani  1  ton   EI- 

Jefferson   EL 

Lofan  JHS 

St.   Michael*  "om«  for  Nejt. 

SS   Janes   &  John  Cr  Sdi 

Chllrda    Ist  Hone   for   See.    &   Hel. 

Lacrosse   Hone   for   Nelt.    &   Del. 

LaFarpe    EI. 

LaFarne  J-SIIS   (7-12) 

Radrer  lllS 

Holconbe   EI. 

I<olcon!>c  IIS 

Wlnsklll   EL 

Loval    FL      • 

St.    Anthony  Cr  Seh 

Luxemhurit   Casco  EI. 

St.  Mary's  fr  Sch 

A  Lincoln  Middle 

Fast  HS 

Enerson  IIS 

B leased  Sac  latent  EL 

Fran!  1  In  FL 

Hawthorne   EL 

Lake   View   LL 

I-eopold    EI 

Lowell    IL 

Marquette  EL 

Marquette  "Iddle 

Kant   Side   EvanKcHst   Lut'ieran   Ft 

wendota   EL 

Ldfiewnod   Ca"nua    (r-12) 

Saruel   Conners  "Iddle  ' 

I'eat   I'S 

Holv  Crosa  Lutheran  (K-R) 

"adlson  S>A  (K-12) 

Montrssorl    Clilldren  House    (K-R) 

Onepi   School       0-12) 

Our  Ladv  'Hieen  of  Peace 

Ouecn  of  Apostles  HS 

St.  Dennis  '~-T   Sch 

St.  Maria  rpretti  («-'<) 

Moodl.ind  "ontessort   (>'-8) 

Oyr  Redeerer  Lvana. 

Involvenent  Centers 

Cleveland  EI 

Franklin  FL 

Bethany  fvan. 

Lincoln  SHS 

Stappel  FL 

First   f.cnvn  if.van.    Lutheran       (K-B) 

Irmanuel    Fvsn.    Lutheran  f^rade   School 

"anltnfcoc    Lutheran   I'S 

RoncaUl   Catholic   It*:  • 

St.    Boniface   FL 

St.  .h»seph  Orade  Schoo? 

St.  Mapr  School  (K-r.) 

St.  Paul  Catholic  "^rade  School 

Oarfleld  FL 

Warlnette  I'S 

Marlnptte  Middle 

"errvnan  EL 

Pcrtcrfleld   EL 

'.'aslilnpton   LL 

Marinette   Catholic    Central    HS 

T>iunderhlrd    ".inch,    Leopolis 

Marshfleld    JHS 

Harshfleld  SiiS 


Location 


Cod 


Vrir.shfield  (cont'dj 
Ma us ton 
Med  ford 


"ell en 
^'ennnonee  Indian 


^ennnonee 

Mercer 

Merrill 


Mllwauket 


EL 


(K-fi) 
(Ner 


&  Del.) 


Lutheran  School  (K-R) 


Loan  cancellation  befefits 
ts  only 
only 


ts 


*  Code  I  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


of  School*  Determined  to  have  High  Coicentratlon*  of  Students  f: 
nt  Loan  and  National  Direct  Student  l..>an  Cancellation  Benefit* 


CD  Low-Income  Faallles 

or  the  1978-79  and  1979-80  School  Year* 


*  School  Nane 


Location 


Code 


Colmhus  HS 

Sunburst  Youth  Homes 

west  side  EL/Mauston  Mlddle/Mauston  lis 

St.  Patrick  Crade  School 

Brooks Ide  EL 

Clearview  EL 

Holy  Rosary  Annex   (K-R) 

Lincoln  V.I. 

Little  Black  EL 

Med  ford  HS 

Pleasant  Heights  EL 

Rolllnr.  Acres  EL 

Holway  EL 

Mellen  EL/HS  (K-12) 

Keshena  EL/Menononee  HS  (K-12) 

Neoplt  EL 

Menomonee  Conn.  School   (K-12) 

St.  Anthony  Ind.  firade  School 

St.  Joseph's  Crade  School 

Menononee  IIS 

Mercer  EL/HS  (K-12) 

Merrill  JHS 

Merrill  SMS 

Lincoln  Hills,  Irma 

Lincoln  IIS 

Marshall   HS 

Bayview  SIIS 

Milwaukee  Tech.  HS 

Custer  SHS 

Hamilton   SHS 

KlnR   SIIS 

North  Division  HS 

Pulaski  SMS 

Riverside  MS 

South  Division  SMS 

Washington  BS 

West  Division  HS 

Audubon  JHS  , 

Burroughs  JHS 

ElRhth  Street  JJIS 

Edison   .niS 

Fulton   JIIS 

Frltsche  JHS 

Koscluszko  JIIS 

Morse    T1IS 

Mulr   JJIS 

Parkman  JIIS 

Jackie  Robinson  JHS 

Roosevelt   JHS 

Sholes   JHS 

Steuben  JHS 

Walker  JHS 

Webster  JHS 

Wells   Street   JIIS 

Wright   JHS 

Allen  Field  EL 

Auer  Avenue  KL 

Bartlett  Avenue  FL 

Bereer  EL 

Brown  Street  FL 

Bruce  EL 

Bryant  EL 

Burbank  FL 

Cass  Street  F.L 

Clarke  Street. EL 

Cleaens  EL 

Congress  EL    , 

Curtain  EL    j 

Doerfler  EL 

Dover  Street  EL  «• 

Ela  EL 

Enerson  EL 

Engleburg  EL 

Fifth  Street   EL 

Fifty-Fifth   Street   EL 

Forest   Hone   Avenue   EL 


MluBukee  (cont'd) 


designated  for  both  National  Defenae  and  National  Direct  Studen 
designated  for  National  Defense  Student  Loan  cancellation  benef 
designated  for  National  Direct  Student  Loan  cancellation  benefi 


*  School  Nare 


Fourth  Stre!t  EL 

Franklin  EL 

Fratney  EL 

Caenslen  EL 

Harden  Homes  EL 

Carfleld  Avenue  l^L 

Grant  EL 

Crantosa  Dr.  EL 

Green  Bay  Avenue  El, 

Greenfield  KL 

Hampton  EL 

Hawley  CL 

Hayes  EL  i 

Ill-Mount  Blvd.  FL 

Holmes  EL 

Hopkins  EL 

Humboldt  Park  EL 

Jefferson  FL 

Kagel  EL 

Keefe  Avenue  EL 

Kilmer  EL 

Kilboum   EL 
■    LaFollette'  IX 

Lee  EL 

Lincoln  Ave  lue  EL 

Lloyd  Stree:  EL 

Longfellow  .X 

Bruce  Cuadalune  Coan. School    (f^-") 

MacDowell    EL 

Maryland  Avrniue   F.L 

Mitchell   EL 

Morgandale   IX  * 

Mound    EL 

Neeskara   EL 

Ninety-Fifth   Street    FL 

Ninth   St.    EL 

Palmer  EL 

Phllipp   EL 

Pierce  EL 

Pleasant  View  EL 

Riley   EL 

Centenlal  Li  theran  School  (R-1) 

Siefert  EL 

Silver  Snrlnp   FL 

Sixty-Seventh  Street   EL 

Kluge.EL 

Story'  EL 

Thirty-Eighth  Street   EL 

Thirty-First       Street   EL 

Thirty-Seventh  Street   EL 

Tovmsend  Street   EL         ■ 

Twentieth  Street   EL 

Christ  Lutheran  School     (K-«) 

TWentv-Seventh  Street   EL 

Victory  EL 

Vleau  EL 

Wamlnont  Avenue  EL 

Whitman   EL 

Wisconsin   Avenue  EL 

Corpus   Chris tl   Catholic   School     (K-B) 

Divine  Savior  Holv  Anpels   HS 

F.benezer  Lutieran  Crade  School 

Ennaus   Lutheran  Crade   School 

Garden  Hones  Lutheran  School     (K-H) 

Gospel   Lutheran  Crade  School 

Haranbee  Com.    School     (K-S) 

Holy  Angels   i^rade  School 

Holy  Cross  Crade  School 

Holy  Ghost  Lutheran  Crade  School 

Holy  Rosary  Crade  School 

Holy  Spirit  School     (K-3) 

Innaculate  Conception  Grade  School 

Indian  Conn.    School  (K-S) 

Jerusalem   Lutheran  School     (K-M)  ' 

Juneau  Acadeny 

Lakeside  Chlldrcns  Cenrer 


Loan  cancellation  benefits 
s  only 
only 
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Ll«t  of 
For  national   Defense  Student 

t.ocatlon C<x^«  * 

1 
1 
2 
2 
2 
2 
2 
2 
2 
1 


NOTICES 
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NOTICES 
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school.  Oetennlned  to  Uv.  High  Conc.ntr.tion.  of  Student,  fro,  ^-;;^g::^/;;;:i\^^,;,.„„  ,,,„„t  ,,.,. 
,^.o  ,nd  national   Direct   Student   '^^"^^^     ■^'""  '^"'•"^!,  !°V^^^^i;;:.  ^ 

School  Nanx ^ Location. 


For  national  Defense 
Location 


List  of 
Student 
Code  *    School  Name 


Schools  Determined  to  have  High  Cor.centrations  of  Students  from  Low-Income  Fanlllcs  ^ 

Loan  and  National  Direct  Student  Lean  Cancellation  Benefits   for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *  School  Name 


•K  e   (coif 


Mlnoo? 


"ondovl 
Won  ce  1  lo 
Montlcello   Et   ^\ 
••uscods.    Bill*   Klwer 


Kiii.co : 


St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 


St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 
St. 


St. 
St. 
St. 
St. 


NeiMvillc 


Ncv  Hol^teln 


New  D^hon- 
N«'W  1  oni'on 


.) 


Marqu«tte  HIS 

Marvhlll   Center    (Neg.    (Del.) 

Men-iner  HS 

Milwaukee   Lutheran  HS 

Milwaukee  Montes^orl   School    (K-8)  Npre<l.ih 

•tother   of  Pcrnetual   llelr>  (^rade  School  Neenah 

liount  011>fe  Lutheran  Cradc  School 

Notre   Dame  HS 

Our  Ladv  f>ueen  of  Pe.ice  Trade  School 

lUlnhow  Cr-iHe  School 

ReHenptlon  Lutheran  School  C^-") 

Sacred  Heart  f^r.ide  School 

St.  Adalhert  Crade  School 

AeniUan  Child  Care  Center 
Arnp*  Crade  School 
Alexander  r:rade  School 
Anne  Crade  School 
Anthony  Crade  School 
A<ieii.<<tlne  Crade  School 
Barhara  Cr.ide  School 
Cailnlr  Crade  School 
St.  Charles  Borroneo  School  (K-K) 
St.  Charles  Bovn  I'one  HS  (Nr..  (■   r»el 
Hedw>R  Crade  School 
Hvactnth  Crade  School 
iKnatiua  Crade  School 
Janes  Tvan.  Lutheran  (K-") 
Joan  Ant Ida  HS 
John  TleSepomur  Crade  School 
John's  Evan.  Luther.in  (K-«) 
Josanhat  Crade  Sc'iool 
I.eo  School  (K-T) 
Lucas  Lutheran  School  (K-'l) 
Marcus  Lutheran  School (K-S) 
Mdrp.iret  Hary  Crade  School 
"artlnl  Iiitheran  Crade  School 
Marv  Crestochowa  Crade  School 
Var/'s  Acaitcnv  HS 
Matthews  Crade  School 
Nicholas  Crade  School 
Peters  Lutheran  School 
Phlllns  Vcrl  Catholic  School  (1 
Philips  Lutheran  Sch^l  (K-8) 
Rita  Crade  School 

Rose  Crade  School 

St.  Rose  School  (Hone  for  Ner. .  &  >;  1 
St.  Sebastian  Crade  School 
Stanislaus  Crade  School 
Stephen  Crade  School,  51«t  Blvd. 
T!ior>.is  Acqutnas  Crade  School 
Vincent  IV  Paul  Crade  School 
Sharon  School  Seventh  Dav*  Advent  1st 
Slloah  Iutl>eran  School  (K-8) 
SS  Cyril  &  Methodius  School  (K-8) 
SS  Peter  &  Paul  Crade  School (K-8) 
frhan  D.iv  School  (K-S) 
Waltlier  Men.  Lutheran  (K-8) 
M.irtln  Center  (Hone  for  See,,    f,   Del.) 
Witt  Hall  Community  Care  Service  Inc 

(Hone  for  N«g.  4  nol.) 
Cedar  Crest  Clrls  Res. 
I-akeland  ITS 
Cordon  EL 
MlnoRR  EL 
Northwood  HS 
Mondovl  EL 

Sscred  Heart  Crade  School 
Forest  Lane  EL/Moneello  HS  (K-i:) 
St.  .lohn's  Luther.in  (K-**) 
Montlcello  EL/HS  (K-i:) 
Norrls  Inc.  (Tone  for  Ne^ . 
Avoca  LL 
Blue  River  LL 
Eaple  Orion  LL 
Excelsior  EL 


Plua  Rlv«r 
(cunt,*;;) 


New  Rlchnonil 
Norrls 
Oconomowoc 
Oconto 


Oconto.  Falls  .•- 


(f.-H) 


-8 


Ondossar.on,    P.arVsdale 
Oshkosh 

Oven 


P  en>^  I  ne -leeche  r -Hunha  r 


Pepin 
Phil  II ns 


Plttsvllle 
Plian  Citv' 


P 1  vnoii  th 


Portare 


Port  Washlnrton 


2 
2 
2 
2 
2 
2 
I 
2 
I 
1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2  ■ 

2 

2 

1 

2 

I 

1 
2 

1 

1 

1 

2 

2 

1 

1 

2 

2 

2 

2 

2 

2 
2 

2 
2 

2 
2 


s  ne  1 . ) 


Port  WlnR 


Prairie   '>u  Chlen 


Pr.ilrle   F.irtii 

Prentice 

Pulaski 

Racine 


Muscoda   EL 

Rlverdale    IS 

Christian  'lav  School     (K-1) 

Blue   River  Middle 

Necedah  EL/HS    (K-l?) 

lakevlew  EL 

McKlnlev   EL 

Roosevelt    EL 

Washington   EL 

Black   River  State   Can" 

Sunhurst  Youth   Hones 

New  Holsteln    EL 

Cons   Parochial  School    dt-'*) 

Holv   Rosarv  Crade  School 

New' Lisbon   EL/HS    (K-12) 

Lincoln   EL 

New   Ixjndon   SHS 

Parkview   FI. 

Readfield  EL 

Suear   Bush    EI 

Washington   JHS 

Most    Preclfua   Blood   Crade  School 

Rawhide   Inc.    Oe..    fc   Del.) 

•Sew   ".ichnor  d   EL 

Norrls   HS    (Hono    for   Nop.    i   tlol.) 

Ocononowoc    "cv.    Tralnlnr,  Centi-r 

Jefferson   H. 

Lincoln  EL 

Washington    EL/.IIIS    (F-fl) 

St.    Joseph   Crade   School 

Adans    KL 

Jefferson  EL 

Kellv  Brook  EL 

Little   Siianlco   EL 

Oconto  Falls  MS 

Wash  Ins ton   EL 

•Jaahlngton  HIS 

St.  Anthony  Crade  School 

Benolt/Mnsoi  EI. 

Oshkosh  North  HS 

Oshkosh  Wes  :  HS 

Owen  EL 

V'ltheo  tl. 

Holy  Rosarv  Cr.ide  School 

PewMne  EI 

Penhl'ne  W? 

Pennine  JHS  (7-8) 

Pepin  EL/HS  (K-12) 

Catawha  EI. 

Kcnnan  Midd  e 

Phillips  FL 

Pitt.ville  I  L 

Pl^m   City  FI 
.  Christian  l.<arnlnp.  Center  (F-12) 

St.  John  The  Baptist  Crade  School 

Kettle  Moraine  Corr .  (State  Sch. 

Wlllowglen  Aca.  (For  Nei;.  k   Del.) 

Portace  Central  (F-fi) 

St.  John's  Lutheran  Crade  School 

St.  Mary's  Parochial  Crade  School 

SKA  Crade  School 

T.  Jefferson  Middle 

Dunwl.ldie  EL 

Herbs  ter  EI. 

Oulu  EL 

Port  Wtnp  .INS 

Prairie  Du  Chlen  EL 

Prairie  Christian  Acadenv  (K-12) 

St.  Cabrlel  Crade  School 

St.  John  Neponucene  Crade  School 

Prairie  Farn  EL  (F.-f.) 

Tripoli  EL 

rienhrook    EL 

Carfleld   EL 

KnappEL 


"^  cine   (cont'ij 


Random  t.ake 
"eedshurp 


Rhlnelandcr 
Rice   iJike 


Richland  renter 


Sauk   Prairie 


Sencc  ■> 


S^vnotir 


Shehovgan 


Shell    lake 
Shioct«fi 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
2 
2 
2 
2 
1 
2 
1 
1 
1 
1 
1 
I 
2 
2 
2 
2 
2 
2 
.  2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
1 
I 
1 
2 
2 
2 
2 
2 
2 
2 
1 
1 
2 
2 
2 
1 
2 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


JHS 


(Neg.  &  Del.) 


Cilnore/Wash. 

Cifford  JHS 

Jerst-Ager  JHS 

Mitchell  JHS 

Starbuck   JHS 

JI  Case  SHS 

Horlick  SHS 

Park  SHS 

Racine  Lutheran  I'S 

St.   Catherines  HS 

Taylor's  Child.  Home 

Random  Lake  EL 

St.  Mary  School (K-8) 

South  EL/West  Side  EL/Reedsburg  Mid 

Blhle  Baptist  Academy  (K-12) 

Tripler  Ranch  (For  Neg.  &  Del.) 

Rhinelander  IIS 

Brill  EL 

Franklin  EL 

Haugen  KL 

Hilltop  EL 

Jefferson  FL 

Lincoln  Cltv  EI 

Middle  JHS 

Holy  Trinity  Crade  School 


Siren 

Solon  Springs 
Southern  Door 
Spooner 


Soring  Creen-RiverValley 


Stevens  Point 


S  tounh  ton 


Sun  PralrJe 
Superior 


-12) 


Surlng 
Tavlor 

Thorn 

Tottah 


St.  Joseph  Crade  School 

Seventh  Dav  Advcntlst  Crade  School 

Akan  Central  FL 

Jefferson  EL 

Lincoln  EL 

RlchUnd  Center  Middle. 

Richland  Center  HS 

Rockbrldce  EL 

Union  EL 

'.Washington   11, 

Richland  Christian  Acadenv    (K- 

St.   Mary's  Crade  School 

SUA  Crade   School 

Merrlraac   EL 

Sauk  Prairie   US 

Tower   Rock   EL 

I.ynxvllle   EL 

Seneca  EL 

Seneca  HS    (2-12) 

South   EL 

Nichols    EL 

Rock   I,edp.e   FL 

Seymour  Central   .IHS 

St.    John  Baptist  Cradi-  School  . 

Farnsworth   .TllS 

Crant   EL 

Horace  Mann  JHS 

Jefferson  LI. 

Lincoln  EI. 

I.ong fellow  EL 

Bethlehem  Lutheran  Crade  School 

North  SHS 

Sheridan  EI. 

South  SHS 

Urban  JHS 

Washington  EL 

Wilson  EL 

Holy  Nane  School  (K-12) 

Innaculate  Conception  Crade  School  "'ashlngton  Island 

St.  Clement  Crade  School 

St.  Peter  Claver  Crade  School 

ShehovKan  Christian  Acadery  (E-12) 

Sheboygan  Christian  School  {K-8) 

Sheboygan  SDA  Church  (K-S) 

SS  Cyril-Methodius  Crade  School 

Trinity  Lutheran  Crade  School 

Shell  Lake  EL 

Shell   t.ake  IIS 

Shell  i*ke   Ji;S 

ShlocRn  EL  \ 


Tony 


Vlola-Rendstown-l.'est  Lima 


'Iroqua 


■Va  ter  town 
Waukesha 


I'aupun 


>  ausau 


2  Siren   EL 

2         Siren  HS 

1  St.   Croix  FL 

2  Southern  Doer  EL/Mlddle  School    (K-8) 
2         Hamnlll/Sarona   EL 
2         Spooner  HS 
2         Spooner  I'pner  Middle 
2         SprlnKhrook  EL 
2          St.    Francis   HeSales   FL 
2          Sunny side  LI 

2  Wyoming   Valley   EL 

2  Ben   Franklin   JHS 

2         Emerson-Jefferson  EL 

1  John  F.  Kennedy  EL 

2  Madison /Crant  EL 
2    McKinley  EL 

2    PJ  Jacobs  JHS 

2  Roosevelt  EL 

2         Stevens  Point -Area  SHS 

2         Pacelli   IIS 

2    Sacred  Heart  Crade  School 

2    St.  .losenh  Crade  School 

2    St.  Paul  Lut icran  Crade  School 

2    St.  Peter  Crade  School 

2    St.  Stephen  ';rade  School 

2    Stour.hton  HS 

1  Martin  Luther  Center  (Nep,.  I  •>cl.) 

2  Charles  H  Bird  IL 

1  Blaine  !;L 

2  Central  .IHS 
1  Ericsson  EL 

1  Franklin  EL 

2  Superior  SHS 

2  Cathedra]  Crade  School 

1  Cathedral  JHS 

2  Mountain  EL 
2  Taylor  EL 

2  Taylor  HS 

2  Thorn  KL 

2  Thorp  Catholic  Sc'iool  (K-8) 

1  Camp   Dour las   EL 

2  Miller   EL 
2  Oakdale   EL 
2  Tonah  JHS 
2  Tonah  SHS 

1  Warrens   EL 

1  WyevlMe   EL 

2  St.    'larv  Crade  School 

2  St.  Paul  Lutheran  School  (E-,'') 

1  Conrath  EL 

2  Flambeau  HS 
1  Flanbe.iu  JHS 

1  Olen  Flora  EL 

I  Sheldon  KL 

1  Linden  Christian  M.iv  (K-12) 

1  Klckanoo  HS 

I  Viola  EL 

1  West  Lima  EL  ■ 

2  Liberty  Pole  PL 
2  Viroqua  EL 

2  Viroqua  HS 

2  Viroqua  Mlddl?  Sc'iool 

2  Viroqua   Chrlstl.in  School    (K-12) 

1  Wash.    Island  EL/HS    (K-12) 

1  Bcthcsda   Plnral   Lutheran  Hone 

2  Butler  "'IHdle   School 
2  Horning  Middle 

2  North  HS 

2  South   Cannus   IIS 

1  White   Ro/k   TL 

1  Lln(;o>ri:L 

1  Wis.    Corr.    In'  t. /Fox   IjtVc 

2  Horace   Mann  M  ddle   School 
2  John   Mulr  Mld.lle    Sr'iool 

2  Lincoln   EL 


•  Code  I  -  School 
Code  2  -  School 
Code  3  -  School 


3  designated  for  both  N-tlonal  Defense  and  National  Direct  Student  Loan  cancellation  beneflta 
s  designated  for  National  Defense  Student  Loan  cancellation  benefits  onljr 
a  designated  for  National  Direct  Student  Loan  cancellation  benefits  onljr 


*  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


RMIAL  lEOISm.  VOL  44.  HO.  49-MOHOAY.  MAICM  \X  1979 


FCDERAl  RECtSTER,  VOl.  44,  NO.  49~MONOAY,  MARCH  12,  1979 


UMI 


14512 


For  national 


NOTICES 


lil.^NSIN 


Location 


List  of  School.  Detennlned  to  h.ve  High  C*"""""''""'";;  ''"''"' 
n^fense  Student  T^«n  and  Katlon^l    Direct  Student   ^^»"^;^_1l<:[l''^°''  '^''"'^^ 
3  Coda  *     School   Name 


Location 


s  from  Low-Income  Fnmtllca 

tg  for  the  1978-79  and  1979-80  School  Year» 


Code  *  School  Name 


u    (^or.f 


■Jiiisi'ikfe 


.'.llB.'Jtf'SI 


•.•.•>;t    Alttl 


■..t.st''V 


•'.••.t   icf'irc 


V'ausau   Fast  )IS 

UnuHau  Upst  115 

Ncvmwn   HS 

St.  Anne  Hrade  School 

AifheT?.    Fl. 

'..'ausaukee   EI 

Uausaukee   .PIS 

nafo«   FI,/Ml,Mlo/Rovprvlew   Fl. 

ramellte   Hone    C^eR.    &   Dpi.) 

Milwaukee   Count*  Oil  Id.    tiome 

Wauieka   FI./HS    (K-1?) 

nalrfland   Fl 

na*hury   FL 

Wfh^ter    EL|  j 

Uehster   .I-SHS    (7-|l2) 

Lincoln   tL 

Pirshlng   KL 

Poosi'vi'l  t    Fl 

St.    riorlan  Scliool    {K-'«) 

!Moonlnrd.ili»   Fl. 

t'lasfl'urr.   Fl. 

Coon  V^lli'V   Fl 

Wtfdthv   IIS 

Al-Sot   Pennine*  US 

I.lnroln    Fl. 

Vest  rvPete  IIS 

Wostwood  I'L 

St.    Son  I  face   Cr.idc   School 

St.    .Tose"h   r.rade   School 

St.    .loHpnii's   Cradc  School 

Irm.iciil.itc    roncenttor/'HM'lil.i 


Hestf lelrf 
UerauwaRn 

Vevcrhauser 
Vhltehall 
•Jlvl  tel.akp 
Wild   »o«e 

Winter 

Wisconsin   rvl  In 

"Isconsln   Fa^lda 


Wi>nev/"C 


Wcstfleld  M./li.";    (K-12) 

;  Weyauwega  IX 

2  Christ.    Lu  heran  Crade   School 

2  St.    Peter    i.uthcr^n  School    (K-") 

1  Ueverhause.-  EL/IIS    (K-12) 

2  PlReon   Falls   FL 
I  vn.lteljkc    FI./HS 

1  Lanhscroft    Inc.    (lee.,    f-  I'el.) 

X  Radlsson   LL  » 

I  Winter   KL 

1  Winter  HS 

2  Wla.    Dells   LL/UBS    (K-8) 

2  Trinity   Lutheran  r.rade   School 

2  Assiwnt  Ion  US 

2  r.W.Mead    EL 

:  Howe   FL 

2  Lincoln  SHS 

2  West   J1!S 

2  Our  l-adv  (lueen  of   Mcaven  Cr.ide  Schwl 

1  lionne   lloe-e    for    »ovs    (NeP..    *   IVl.) 

2  l.'oncwoc  FL 

2  Wonewoc  J-Sl'S  (7-12) 

2    St.  Pauls  Ivan.  Lutheran  School  (»-■») 


NOTICES 


irrcmKC 
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Lilt  of  Scbooli  Determined  to  have  High  Concentrations  of  Students  from  Law«Incotac  Fuallles 
For  national  Defense  Student  Loan  and  national  Direct  Student  l^an  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 


Location 


Code  *    School  Waaie 


Location 


Code  *  School  Wait 


FREMONT  COUIITY  #6 


FREMONT  COUNTY  fU 


FREMONT  COUNTY  #21 


FREMONT  COUNTY  124 


FREMONT  COUNTY  #25 


FREMONT  COUNTY  #38 


COSHIH   COUNTY  #1 


(l-«) 


HOT  SPRINGS  COUNTY  #1   2 
2 

2 
2 


Crowheart  (K-4) 

Wind  River  Elementary  (K-8) 

Wind  River  High  School  (9-12) 


Mill  Creek  (K-6) 


Ft.  Hashakle  (K-8) 


Shoshonl  Elementary  (K-6) 


Jackson  (K-6) 
Jefferson  (K-6) 
Rlverton  High  (10-12) 
Rlverton  Junior  High  (7-9) 


Arapahoe  (K-8) 


Ft.  Laraole  (1-8) 
Torrington  Elementary  (K-5) 
Torrlngton  High  School  (9-12) 
Torrington  Middle  (6-8) 


Haidlton  Dome  (R-4) 
Lucerne  (K-8) 

Thermopolls  Elementary  (K-4) 
Thermopolls  Middle  (5-8) 


NATRONA  COUNTY  #1 


PARK  COUNTY  #1 


PLATTE  COUNTY  #1 


T 

2 

2 


2 

2 
2 
2 
1 

2 


PLATTE  COUNTY  #2      2 

SHERIDAN  COUNTY  #1     2 

SHERIDAN  COUNTY  #3  | 
1 
1 

SWEETWATER  COUNTY  #2   2 

2- 

TETON  COUNTY  #1        2 


Dean  Morgan  (7-9) 

Natrona  County  High  (10-12) 

North  Caspar  (R-6) 


Clark  (K-6) 

Parks Ide  (K-6) 

Powell  Junior  High  (7-8) 

Powell  Senior  High  (9-12) 

Souths ide  Elementary  (1-6) 

Hestslde  (1-6) 


Chugwater  Attendance  Area  (1-12) 
Glendo  Attendance  Area  (1-12) 
Wheatland  Attendance  Area  (1-12) 


Guernsey-Sunrise  (1-6) 
Tongue  River  (K-6) 


Arvada  (K-6) 
Clearmont  (K-12) 
Wyoming  Girls'  School 


Granger  Elementary  (K-8) 
Hllsoo  (K-<i) 


Jackson  El<  mentary  (K-5) 


LARAMIE  COUNTY  #1 


For  Nulrn.Tt  Pe 
Location 


List  of  Schools  Determined  to  hav.  High  Concentration.,  of  SiuJcnt.  from  ^-{"^r^/^'^  t'   o.)  ,  .„„i 
fense  sluLnt  Loan  and  National  Direct  Student  Loan  Cancel  lotion  Benefit,  for  the  ^^^8-79  and  1979-80  School 

Code  *  School  Name  Location Code  *  School  N..^ 

^ — ' w.  ..—  .•;  C^ L:~/  »1        2     Rawlins  Junior  High  (7-8) 


Years 


t.T^t 

•.ri_  J 


c: 


\1    '.•lp-!.'n'. .jy   Trj      "  o-  '.■^•.\' 
tl     1."   '.ri-   J':-te  o:«r-. tei  ty   ♦..'«   i'-irem. 
-.!x..n  i'T-.i.-r  irc  jorsli»r'rf   *..  -»   t  t-^e 
,  :"Mri.--.tirr.  oC.ii  1  '.^•^    conccntri'.i-n  c:' 
stii-.-T-.^    •"ro-   lc*.lrccre   fi-illes,   v..i  arc, 
Vero.'"orr.,   not.  incJu.ie;!  o-    tris    'li*..) 


iV.V   COU.aTf   *l 


it«R.»   COU.TiY    '2 


coi.av 


2 
2 

Lar^nle   Junior  Higli 
Latanltf    Senior   Kl^U 

(7-9) 
(10-12) 

^ 

M-.'    •••   (r-    ) 

2 

Nellie- lies    (K-b» 

2 

2 

2 
t 

Rotk   Rlvtr    (1-12> 
SlaJe    (K-h) 
Thayer    (K-6) 
Washingti'n/Wliit  ing 

(K-6) 

Love  11    LleiKntary    (K-^) 


CreybuU    EUok;nt.iry    (K-8) 


(eonf  :; 


CARJjON  COIT^TY  i'2 


co:;vtKSt  cointy  ^•l 


CROOK  COIN  FY  »l 


LAM>KR  VULEY'  NKM  SCH  2 


Rawlins  Senior  High  (9-12) 
Wyoming  Stale  Penitentiary 


Hanna  Elementary  (K-6) 
H.-inna/Elk  Mountain  Jr/Sr  (7-12) 
Medicine  Bow  School  (Kr6) 
Platte  Valley  Elementary  (K-6) 
Platte  Valley  Junior/Senior  (7-12) 


Deuglas  Elementary  (K-6) 
Douglas  High  School  (7-121) 


Hulett  Elementary  (K-6) 
Hulelt  Junior  High  (7-8) 
Moorcrti/l  Junior  High  (7-8) 


Lander  Valley  High  School  (9-12) 


LAR-\MIE  COUNTY  #2 


2  Alts  Vista  (K-6) 

1  Arp  (K-6) 

2  Baggs  (K-6) 
2  Bain  (K-6) 

2  Central  High  (10-12) 

2  Churchill  (K-6) 

1  Cole  (K-6) 

1  Corlett  (K-6) 

2  Dildlne  (K-6) 

2  East  High  (10-12) 

2  Eastridge  (K-6) 

2  Coins  (K-6) 

1  Hebard  (K-6) 

2  Henderson  (K-6) 
t  Johnson  (7-9) 

2  Pioneer  Park  (K-6) 

2  Rossman  (K-6) 

2  Albin  (K-6) 

2  Bums  Junior  High  (7-8) 

2  Carpenter   (K-6) 

2  Hillsdale  (1-6) 

2  Pine  Bluffs  Elem  (K-5) 

2  Pine  Bluffs  Middle  (6-8) 


UINTA  COUNTY  #1 


UINTA  COUNTY  #4 


W,iSHAKIE  COUNTY  #1 


UtSTON  COUNTY  #1 


2     Clark  (1-6) 

1  Wyoming  Stite  Hospital 

2  Lyman  Junior  High  (7-8) 


2  West  Side  (K-6) 

1  Worland  East  Side  (K-6) 

2  Worland  Senior  High  (10-12) 

1  WyoB4ng  Industrial  Institute 


2     Gertrude  Bums  (1-6) 
2     Osage  (1-8) 


til.  iiOk;.  COUNTY  ''i 


t-.-.-UMK.  COIN  FY  *1 


2  Basin  Elementary  (K-fc) 

1  Hyattville  Elementary  (l-6> 

2  M.indersi'n  Elementary  (1-6) 

2  M.indersun   High   School    (7-12) 


Pershing  Llemcnt.4ry    (K-6) 


FRLM0.';T  COl-NlY    '1 


FKE>k.>.;T  coi:;ty  c' 


2  Soutli.side    Elementary    (K-b) 

2  Starrttt    lunior  High    (7-8) 

2  Norths ide   Elementary    (K-6) 


Dubois   Public    (K-12) 


*  Code  l  -  S 
Code  2  -  S 
Code    3   -   S 


Ih^^TTli^sihnated    for   both  National    BsTU^  and  National    Direct   Student   Loan  cancellation  benefits 
chools   designated    for  National    Defense   Student    Loan  cancellation  benefit,   ooljr 
chools   designated    for  National    Direct   Student    Loan  cancellation  benefit,   oiiljt 


*  Code   1  -  Schools  designated   for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated   for  National   De f enae  Student  Loan  cancellation  benefits  only 
Code   3  -  Schools  designated   for  National   Direct  Student   Loan  cancellation  benefits  only 


FfOEtAL  liOIST«.  vol.  44.  NO.  49-MONOAY,  MARCH  \X  1979 


FEDERAL  REGISTER,  VOL  44,  NO.  49— MONDAY,  MARCH  %%  1979 


UMI 


14514 


NOTICES 


AMEhlCAN  SAK* 


NOTICES 

PUERTO  aico 


14515 


Ll«t  of  Schools  Deterwlned  to  have  High  CcncentraClons  of  Student*   froo  Low-Income  Fninlllei 
Foe  HatLooat  Defense  Student  Loan  and  National   Direct  Student   loen  Cancellation  Befeflt.    for   the   1978-79  «nd   1979-80  School  Ye.n 
Location 


Code  *     School   Mame 


Location 


Code 


School   NaiM' 


Americdn  Samoa 


Afono    EL 
Alataua-Lua    EL 
Alofau    EL 
Asu    EL 
Aua    EL         ^ 
Aunu'ufou     ELv 
Fa'asao    HS 
Fagaltua    HS 
Fagaoialo    EL     C 
Faleasao    EL 
Fla  Ilea    EL 
Fitiuta     EL 
Laull'i     EL 
Le'atele    EL 
Leone    HS 
Leone  Midklff    EL 
Lupelele    EL 
Kanu'a    HS 


AMKAICAN  ^VCk 


•■»--' 


Manulele    KL 

Marl  St  Bro  iter's     EL 

Marlst  Bro  Jier's     EL 

Masefau    EL 

Katafao    El. 

Matatula    EL 

Mauga-O-Alava     EL 

Ofu    EL 

Olomoana     EL 

Olosega     EL 

Pago  Pago    EL 

Pava'ia'1     EL 

Poloa    EL 

Samoana     HS 

Siliaga    EL 

St.  Francis  EL 

St.  Theresa     EL 

List  of  Schools  Detemlned  to  have  High  Concentrations  of  Students  fron  Low-Income  Faallles 
For  national  Defense  Student  Loan  and  national  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Tears 
Location Code  *  School  Hame Location Code  ♦  School  Name 


Adjuntas 


CU?g1CWtJiI.TH  of    the  WOUfHaw  MAKlANA  ijLAHDS 
List  of  Schools   Determined  to  have  High  Concentrations   of  Students   from  Low-Inco-ic   FanlUcs 
For  Njtion.il   Defense  Student   Loan  and  National   Direct   Student   L..an  Cancellation  Benefits   for   the   1978-79  jnd   1979-80  School  Years 
Locat loo Code   *     School   Name      Location 


Code  *     School  Name 


sonriiEsa  kahiabas 


u.-.-Jiss  maaia:;a^ 


Saipaa 


Rota 


San  Antonio  Elementfiry  1-T 
Chalan  Kanoa  Eleocntarj-  1-T 
Oleai  Elementary  1-7 
San  Vicente  Elemento-ry  1-7 
Carapan  Eleaentary  1-7 
Tanapag  Elementary  1-7 
San  Roquc  Elementary  ]-7 
Hopwood  Jr."  High  School  8-9 
Marianas  High  School  10-12 
Mt.  Carsel  School  1-1? 
Salpan  Comraunlty  SchiX>l  IC-3 


Rota  School  1-12 


Tiolaa 


Pagan 


1     Tlalaa  Elerentary  1-7 

1     Tlnlan  Junior  High  School  8-10 


Pagan  Elementary  1-6 


Aguada 


A^lgan  t         1  Agrlgan  Elementary  1-7 


Alanagan 


Alama^an  Elesentary  1-7 


Cl'AH 


List  of  Schools  Determined  to  have  High  Coiicantratlons  of  Students  from  Low-Incone  FanlUcs 
fgr  Wattnnit   Defense  Student   Loan  and  National   Direct  Student   Loan  Cancellation  Benefits   for   the   1978-79  and   1979-SO  School  Taari 
Location Code  *     School  Name Location  Code  *     School  Mame 


A'Tjnj  Ht:inht3 

A<JJt 

B.trri<f  idj 

C/ouCJc 

Inarjj.m 

TctO 


Arltfluo  EL.    K-i 

"ifTanj  HcKthts  tl .    K-6 

/.•at   Fi.    K-6 

P.    P.    Car bul lido  El.    »-? 

F.    Q.    SdncVz   El.    ir-6 

InaTij.in  El .    K-b 

J.   0-   Sjn  nuniel   El.    K-6 


Oeiivdo  ' 

Ortfot/Chalan  Parjo     2 

Kanyiiao 

Talotofo 

Tjauning 

Dc^ndo 


m.    A.    OllOJ   El.    A'-J 

Ordot  CKil^n  Pago  El.   K-6 
2     ■      Price  El.   K-6 
2  Talofofo  El.    K-6 

i  Tamuning  El.    2-6 

2  Vocational   Twhnical  High     HS/Post  Sec 

ic-u 

2         Wettengcl     Middle  4-6 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


1 

1 
1 

1 
1 
■  i 
1 
1 
1 
I 
'  I 
1 
1 
1 
1 


*   Cod«  1  -  Schools  designated  for  both  National  Defenae  and  National  Direct  Student  Loan  cancellation  befefits 
Code  2  -  Schools  designated  for  National  De fenae  Student  Loan  cancellation  benefits  only 
Code  )  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


1 
•l 

1 
■  1 

1 

1 


Garza  s  Juncos  El  -     - 

Tost  Julian  Acosta  El. 

]bse  Pilar  Gonzalez  El. 

Las  Maracas  El. 

Paso  Hondo  El. 

Pellejas  Central  El. 

PortUlo  El. 

Saltillo  El. 

Severo  Caldero  Carder   EL.      k  - 

S.  U.  Yatiuecas  El.  o  J  H.        4-9 


1  - 

3 

Aguadllla 

1  - 

3 

4  - 

6' 

I  - 

K- 

1  - 

1  - 

1  - 

'    . 

jj  _ 

Tanama  Yayales  El. 

1  -  6 

Vacas  Saltillo  El  -    - 

1-6 

Valle  jde  Tanama  El 

4  -6 

Vegas  Aba  jo  El 

1-^4 

Vegas  Arriba  El. 

1  -  6 

. 

Antonio  Sanchez  Ruiz  El. 

1  -  5 

Aguas  Buenas 

Atalaya  Abajo  El.   &  J.H.K. 

8 

Atalaya  Arnha  El. 

1  -  2 

Atalaya  3  El, 

1  -  4 

Cerrq  Gordo  El. 

1-6 

Comunldad  Alsiaaa     Ei. 

1  -  4 

Cruces  AbaJo    EJ. 

1  -  6 

Elemental  El 

1  -  3 

Guanlquiila  El. 

1  -  6 

•- 

Lagunas  El. 

K-6 

Maipaso  El. 

K-6 

1 

Mamey  El. 

1  -  6 

Aibonito 

Marias  El. 

1-  3 

Naranjo  Arriba  El.  - 

1  -  4 

Naranjo  Cuchijias    El. 

1  -  3 

Parcelas  Comilias  El. 

1  -  i. 

RIo  Grande  El. 

6 

S.  U.  Hemanaez  El.   &  J.'H.    k  -  9 


^ 


Andres  I.  F.^rrls  Ei. 

4  -  S 

• 

Barriada  Cal>an  Ei. 

I  -  3 

Barriada  Esteves  El. 

1  -  6 

1- 

Carmen  H.  Tejera    El. 

K-  7 

Extension  Borinquen  El. 

1  -  3 

Jose  de  Diego  El. 

1  -  6 

Jose  de  JesOs  Esteves  El 

.     1-4 

Lucta  Cubero  El. 

1  -  6 

Wanu^i  Corchado  Ei. 

1  -  5 

Marina  RamOn  Afleses  El 

.k-6 

Playuela  El.  •' 

1  -  5 

Pupo  Jimenez  El. 

I-  i 

Ra{aei  Corde  o  El. 

k  -  5 

Rafael  Fabian  El. 

1  -  6 

Itemon  Rodrlyiez     Ei. 

1  -  6 

Gustavo  Mufloz  Diaz     El 

.     1.-3 

Jagueyes  Canetera  Luis 

1-6 

Santaella  El.  1-6 

Juan  Asencio  Ei. 

1-  6 

Las    Corujas     El. 

1  -  i 

Mulitas  El.. 

J  -  6 

Muiitas  Tiza  'A. 

ly  3 

Parcelas  Bayamoncito  Ei 

1  -  i 

Pueblo  Viejo  El 

I  -  2 

S.  U.  Bayamoncito  El  y  J. 

H.K-9 

Caonliias  El. 

1-3 

Jose  de  Diego  El. 

1    -3 

• 

Juan  B.  Otero  EI. 

1.   3.   5 

Uano  Sur    El. 

1  -  6 

Lms  Mufloz  Rivera  El. 

1 

■Repablica  de  Hbltl  El. 

lj-4 

Tabionai  El, 


1-  4 


Seijunda  Unidad  La  Platta  El.    J,  H. 

1-9 

Sietra  El.  I  -  3 


*  Code  1  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defeniie  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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Location 


Code  *     School   turn 


Albor.lto  (cont'd) 


Artasco 


ArecitM  ( 


Arecitm  i 


Arecibo 


SuceslOn  Torres  El.   K  -  6 
S.  U.  Pasto    El.  K  -  9 


Locstlon 

Ar«clbo  3  (eont'di 


Caracol  Abajo   EI. 

1-2 

Caracot  Arriba  El. 

5 

Caracol  Arriba  Nueva  El. 

2 

Casey  Aba  Jo  El. 

1  -  2 

Cerro  Gordo  El. 

ly6 

.  Corcobada    El . 

iy6 

La  Choza    tl. 

2/4 

Marias  AbaJo  El. 

3 

Martas  Arriba  EI. 

1-2 

Marias  Parcelas  Et. 

1  -  5 

Arroyo 

MUaflores  EI. 

1  -  2 

Pirtales  AbaJo  El. 

1  -  6 

"  Piflales  Arttba  EI. 

I  -  4 

Quebrada  Parga  Aba|o  El. 

3-6 

Juebrada  Larqa  Arriba  El . 

3  -  6 

» 
Barceioneta 

Dorothy  Courne    EI. 

1 

I.  W.  Harris       El. 

k  -  b 

Parcelas   Hatci  Arriba  El. 

t  -  i 

Cahchosa  Ceniro  El. 

1  -  6 

f 

CuestJ  Bid  tan       El. 

1  -  i 

HiquUlales    El. 

1  -  6 

Barranquitas 

La  Guinea    El. 

1    -  3 

Narciso  Varona  El. 

I  -  6 

S.  U.  Enrique  de  lesCs  El.  &   I  .H 

r-9 

victor  Ro|as  ^  El.  K  -  6 


Allende  EI. 
Arrozat  Muertos     El. 
Arrozal  ZerAn  Rivera  El. 
BallaM  Sector  Nlevea  CI. 


1  -  3 

3-6 

I  -  S 
1  -  4 


(la/airAn  "M 


1 
1 
I 
I 
1 


Bilfara  El. 

Candelarla  Et. 

Esplno    Elem . 

Factor  I  Sector  Anlmat    El. 


2-3 
iJ-4 
1-4 
.1-6 


Luis  Felipe  P«rez  El.  &  I.  H.     1-9 


d' 


1 
1 
1 


I 
I 
1 
1 
1 

1 

I 

I 

I 

1 

I 

I 
1 
1 
I 


Manantlales  El. 

Montana s  El.  ' 

Puerto  Largo  □. 

S,  U.  Cayetano  Coll  y  To»te 
El.  &  I.  H. 

VIbara  El.     . 

Vlgla    El. 

Barrlada  Marin  El. 
Cayetano  San:hez  El. 
Klcasio  Lede«    El. 
Palmare)o  El. 
S.  U.    yaurei  El.  &  J.  H. 

Agustin  Balieiro  El 

Bulato  El. 

Imberi  El. 

Instron  El. 

lose  Coraero  R>sario  El. 

Prlmltlvo  Marciand  U. 

rarayon  El. 

La  Tiza  El. 

La  Torre     El. 

Mana  Abajo  Et. 
I        Quebrada  Grance  tl  El. 
I         vuebraaa  Ciande  III  El. 
I  >        Vuebraiaias  I    El. 
I  S.   U.  L  litas  Ll.   &  I.   H. 


1-2 
2-3 
ly  3 

1  -  9 
I  -  4 
1  -  6 

2-3 

K  -  6 
1  -  £ 
1 
K-  9 

1  -  b 

« 

1 

1  -  6 
1  -  6 

1-6 

I  -  6 
I  -  6 
^  y  4 
I  -  I 

I  .  3 
1 
I 

1  -  6 
K-  9 


1         Millones  Hiant  Gonzalez       El.  k  -  6 
1        Totnas  Carrion       Maduro    El.     K-  3 


»  Code    1   -   School*  designated    tor   both  Hatlonal    D^fenao   anJ  H..tlonjl    Otrect   Student   Loi.  caocelUcloo  bencfUg 
Code   2  -  Schools   desl((njted   lor  National   Defgnate  Student    Loan  cancellation  benefits  onljt 
Coda   3  -  Schools  dcsl<nat«d   loc  National  Direct  Student  Loan  canccllatloo  benefits  oolj[ 


List  of  Schools  Determined   to  have  High  Condbntratlons  of  Students   from  Low-Income  Families 
For  national  Defense  Student  Loan  and  National   Direct  Student   Losn  Cancellftlon  Benefits   for  the   1978-79  anl   1979-80  School   Years 
Location  Code  ♦     School   Name Location Code  *     School  Name 


Bayanore  5 


Cabo  Ro^ 


Caguas  I 


Caguas  i 


Cagjas     «  3 


Camuy 


1 
1  • 

1 
1 
1 
1 
1 
1 
I 
1 
1 
1 
1 
1 

I 
1. 


Guaraguao  Carretera  El, 
Guaraguao  Centre    El. 

Baiteja    El.      ' 

Borlnquen  El. 

Capllla  El. 

Collores  El. 

Corozo  El . 

Dellclas  El. 

GuaniquiUa  A  El. 

Luis  Mufloz  Soufront  El. 

Matlenzo  El. 

Ivdn  Bonito  El. 

Sabana  Alia  El. 

S.  U.  de  Monte  Grande  El. 
y  J.  H, 


2-6        Canny  (cont'd) 
1 


1 


1-2-4 

1  -  6 

1  -  6 

2 

1-6 
1  -  6 
i-6 
1-y  5 
1  -  6 
1  -  9 


Candvanas 


S.  U.  Uanos  Luna  El.  &  J.  HI  -  9 
S.  U.Puerto  Real  El.  &  J.  H.l  -  9 

Antonio  Longo     El. 
Bairoa  La  ^S       El. 

Barlroa  Adcntro  El. 

Diego  Vazquez  El. 
La  Lima  l1  . 
Ramon  Santiago    El. 


1  Anon  El. 

]         Atravesada        El. 

.1         Beatrlz  Carretera  Ej. 

1        La  Jurado  El. 

1        Las  Pifias    El. 

1        Los  Claudios  El. 

1  S.  U.  Mercedes  Palma 
E.l.  &  J.  H. 

1  Accitunal  El. 

1  Arriba  NlcoUs  El. 


1  - 1 

1    -  4 

1  -  6 

K-  6 

1.-2 

•Carolina  I 

1-4 

1-4 

Cataflo 

1-6 

I-  Z 

1  -  6 

1-  3 

1-4 

1-9 

2-5 

Cayey . 

1  -  5 

1 
1 
1 

1 
1 
1 
1 
.1 
t 

1 
1 

1 
1 
1 
1 
1 

1 
1 


Arriba  Parcel  J s  El.  1-3 

Clbao  Ocasio  El.  4 

Clbao  Logo  Joaquin 

Vazquez     El.  &  J.  H.  1-9 

Clfenaga  Adentro  El.  1-2 

Doctor  Igulna  El.  1-5 

Jose  NI.  Hernandez  El.  K  -  6 

Julian"Blanco  El.  1-6 

Puertas  Arriba  EJ.-  1-2 

Santiago  R.  Palmer  El.  & 

I.  H.  K-9 

Yeguada  Amador  EI.  '1-6 

Zanja  Pla  El.  S 

Cambalache      El.  1-2 

Julia  de  Burgos    El.  K-  6 

Las  400  El.                        '  1-6 

las  Parcelas  ]Campo  Rico  EI.    1-6 


Lomas  Con  sol  Ida  das  El.  & 
JH. 

Palma  Sola     El. 

San  Isidro    El 


1       S.  U.  Caropo  Ri;o  El.   &  J.  H. 

1       Arayanes  El. 
1       Barrazas   El. 


1  -  7 
1  -  5 
K-6 

I-  9 
1 
1 


1  Centro  de  Eduoacidn  y  Trabajo 
(sin  grados) 

1.  Cucharillitas  I    El.                      1-2 

1  Horace  Mann    El.                         K  -  4 

1  Jos6  A.  Nleves      El.                K-6 

1  La  Llsta  El.                                    1  -  S 

1  Maria  G.  Vaello  El.              1,  2,  4.  5 

1  RamAn  B   .  L6pez  Carlo  El.         K  -  4 

1  Alejandro  Ta^a  EI.                             1 

1  Cedro  AdenUo      El .                      3  y  4 


*  Code   1  -   Schools  designated   for  both  National   Defense  and  National   Direct  Student  Loan  cancellation  benefits 
Code  2   -  Schools  designated   for  National  Defense  Student  Loan  cancellation  l>eneflts  only 
Code   3  -   Schools  designated   for  National  Direct  Student  Loan  cancellation  benefits  only 
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Li,t  of  school.   Detennloed  to  h«v.  High  Co"«"»"^'-«  °^^^J:",     /',::  ^     ^,^^0'!'^   ..7,.«0  School   Yc.r 

For  HacionaOefens.e.StHdent   I <^  H^tlonal   Direct   Student   ■-"-gS^^l^^^  """""   CodT*     SchooLHglZI^ 

-n^h>^  Cod,   *     SchooUiame  Location  


Oay^y   (co.-.t'a) 


Ceiba 


Clales 


Cidra 


Coamo 


1 


Cedro  Carretera  EI. 

Culebras  Altos  El. 

EmiSrito  Warren  El  y 
Estela  Trias  Lapa   El. 
FSllx  Lucas  Bcnet  El. 


1  y  2      Coa.To    (cont'd) 
1  -  2 

ly  J 
3  y  4 
1  -  6 


Franklin  Delano  Foosevelt  El.     1-2 


1  Gautler  Benftez  El. 

1  Gerardo  Sell6s  SoM  El. 
&  I.   H. 

1  Glldo  Mas«    El. 

1  Guabflto  2  El. 

1  Manuel  N.   Collazo  El. 

1  Manuel  Corchado  Ei. 


1  -  4 

1  -  9 
I  -  2 
1  -  2 
1-6 
I-  I 


1  Rosendo  Matienzo  Clntrfln  El.     1-6 


1  Machos         El. 

1  ^uebrada  Seca  El. 

1  Rio  Abajo      El. 

I  Cialltos       Cruces  El. 

1  Cristobdl  VicCns    El. 

1  )aquas  Santa  Clara  Cl. 

i  Pesa  Parcsi*<1:i. 

^  I  RopCiblica  de  Ecuador  El. 

I  S.  U.  Francisco  Serrano  El. 
&  I.  H. 

I  Bayarr.Oncito  Cl . 

1  Certenojas       El. 

I  Hnnia  C.  El. 
I  MOnteli.ma  El 

1  Habanal      LI. 

I  S.inta    Clara  El. 

1  CuyAn    El . 

1  Guayabo     El. 
I  '    Hostos  El. 


2  -  ) 
I  -  b 
1  -  6 

1  -  6 
1  -  6 
1  -  6 
I  -  4 
1  -  6 

I  -  9 

1  -  5 
1  -  b 
I  J-  3 
1  -  5 
I  -  6 
6 

I  -  3 
1  -2 
K  -  6 


Comer  fo 


Corozal 


1  jos6  Ram6n  Rodriguez  El. 

I  Melfendez  Carretera  El. 

1  Palirarejo  El. 

I  Pedro  Garcia  El. 

1  Pedro  A.   Negr6n  El. 

I  PulgulUas' Carretera  El. 

I  juebrada  Grande    El. 

1  Rio  Jueyes  El. 

I  Ruflno  Huertas  El. 

1  San  IDicgo  El. 

I  Santa  Ana  El. 

S.   U.  Ayiles  El.   &  H.  J. 

S.  U.  Santa  Caullna  El. 
I.  H. 

Cedrito  El. 

Dofla  Elena  Abafo  El 

Dona  Elena  Altc  El. 

DoAa  Elena  Zarr.ora  El. 

El  Verde  I    El. 

El  Verde  11    El. 

Las  N^reiddS  El 

La  Prteta   El. 

Parrelas  El. 

Plflas  El. 

PiAas  Arriba    El. 

Rfo     Hondo  El. 

Saido  El. 

S.   U.  Oscar  P^  Darlo  El. 
&  I.   H. 

S.  U.  Sabana  LI.   &  I.  H. 

Vega  Redonda  El. 

Abras  Centro  El. 
Cibuco    El. 
Magueyes    El. 


K-  6 
1  -  3 
1  -  6 
4  -  6 

1  -  6 
1   -  6 

I  -  6 

K-  6 

1-6 
1-  6 

1-6 

1  -  9 

K  -  9 

1  -  2 

1  -  ^ 

1  -  4 

1  -6 

1  -  6 

1  -  2 

4-6 
K  -  6 
1  -  5 
1  -  3 
K  -  3 
1  -  2 

1  -  3 

K-  9 
1  -  9 
J 

1  -  9 
1  -  S 
I  -  3 


*  Code  I  -  Sci.ooU  d.sigaate-d  t.r  hotj,  N..;-nal  D^densa  ;nd  Natlunar^lr^  ^\l''Ti,^Zl 
Sde  2  -  schools  aesUnated  for  National  Octonse  Student  l.oa„  """  '-;'""^"«  "'^ 
C^de  3  -  Schools  desl«n.lcd  for  National  Direct  StaJent  Loan  cancellation  benefit!  onljt 


List  of  School!  Determined  to  have  High  Concentrations  of  Students  froa  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *  School  Name 


Location 


Code  ♦     School   Name 


Corozal   (cont'd) 


Dorado 


Pa]ardo 


Florida- 


Guflnlca 


»■ 

Mand      El 

1  -  6' 

Guayama 

Negro  El. 

1  -  6 

Palmarito  Centro  1,  2  El. 

1  -  6 

Palos  Blancos  Carr.  El. 

(5) 

Palos  Blancos  Centro,  El. 

1  -  5 

Palos  Blancos  Gadeo  El. 

Palos  Blancos  Parcelas  Medina 

(El.  1 

Rafael  Martinez  Nadal  El.  F  -    6 

S.  U.  Josft  Padin    El.    J.  H.         K-9 

S.  U.  Palmarito  El.  J.  H.  1-9 


1         Kulian  El. 

I  San  Antonio  E.     L. 

1  Santa  Rosa       El. 


1  -  2 
K-  6 
1  -  3 


GuayanlUa 


1  Ines    Encamaci6n    El.  k  -  6 

1  Las  Cabezas    (Rita  Formaris)   1-6 

1  Pedro  Rosarlo  Nieves  K-  6 

1  Ramonlta  Rivera  de  Morales      K  -  6 

1  Celba  El.  1-2 

1  Comunidad  Arroyo    El.  1-3 

1  Francisco  Frlas  Morales  El.  K  -  6 

1  Amalla  Sanabrla  EI  2-3 

1  Ceferlito  Col6n  Lucas  El-1-6 

1  Elsa  Couto  Anonl  El   1-6 

1  Fratemidad  El   1-6 

1  James  A.   Garfield   El  -   1-4 

I  La  Luna  El   1-6 

1  Luis  Mufioz  Rivera  El  1-6 

1  Mayagueyes  I  y  II  El  K-6 

1  Maria  L.   McDougal  El  4-6 

1  Maria  R.C.  Claudlo  El  1-6 

1  Salinas  El  1-2 


Guaynabo 


1  Barrancas  El  1-6 

1  Calinltal  El  1-2 

1  Carlte  Cambrene  El  3-5 

1  Carmen    El   1-6 

1  Clmarrona  El  1-4 

1  Coraz6n  El  1-6 

I  Luis  Muftoz  Rivera  El  1-3 

1  Luis  Palfes  Matos  El  1-3  y  5 

1  Mosquito  El  1-4 

1  Palmas  El  1-4 

1  Pozuelo  El  1-2 

.1  Puerto  de  Jobos  El  -1-5 

1  Artuit)  Lluveras  El  1,2,4,5,6 

1  Cedro  El  1 

1  Consejo  El  1-2,4,5,6 

1  Jaguas  Tuna  El  1-2 

1  Llanos  El-   3  y  6 

1  Luis  MufloE  Rivera  El  5-6 

1  Macana  Parcelas  El  1-4 

1  Macana  Sar.tonl  PR  Km.   4  Hm. 2. 
El  4-6 

X  Magas  Aba]o  El  1-2 

1  Mario  Mercado  El   1-3 

1  Playa  I  El   1-2 

1  Tletra  Baja  El  2-3 

1  S.U.    Paste  EI  -J.H.    1-9 

1  Zoilo  Ferrero  El  3-6 

1  Bernardo  Huyke  El   1-6 

1  Fralles  Alto  El   1-2 

1  Hato  Nuevo  El   1-6 

1  Josfe  de  Diego  El  K-6 

1  Los  Alamos  EI   1-6 

1  Luis  Mufioz  Rivera  El  K-3 


*  Code   1  -  Schools  designated   for  both  National   Defense  and  Na|!T%nal   Direct  Student  Loan  cancellation  benefits 
Code  2   -  Schools  designated    for  National   Defense   Student   Loin  cancellation  benefits  only 
Code   3  -  Schools  designated    for   National    Direct   Student   Loan  cancellation  benefits   only 
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NOTICES 

AfeStTO  RICO 


List  of  School.  Determined  to  h»ve  High  Cnc.ntratlon,  of  Student,   froo.  'f'-|"^r^/;"";" 


For  National   Defen..<i  Student  Lo.n  and  N.tlon.1  Dlrerf  Sr.idenf   l^.n  Cancellation  Benefit, 
i^rnrlnn  Code  *     SchooI  N.rnc  Locatlon. 


Code  *    School  Naxj 


luiyr.iio   (cont'dJ 


Gurabo 


Hstillo 


Hormlgueros 


Humacao 


V 


Safita  Rosa  El   1-3 

S.U    Rafael  HemSndez  El-I.H.1-9 

Campamento  El   1  -6 

Celada  Carretera  El    1-6 

Celada  Centro  El  2-3 

Hato  Nuevo  El   1-6 

Mamey  I  El   1-2 

Masas  11  El   1-2 

S.U.   Santa  Rita  El   -  J.H.    1-9 

Corcobado  Whither  El  I  -6 
Domingo  Arana  El   1-2 
Joaquin  Rodriguez  Ruiz  El  K-6 
Manuel  Corchado  El   1-6 
Rosa  E.   Molinari  El   1-6 
S.U.   Bayaney  El    &  I.H.   1-9 
Ana  PagSn  dc  Rodriguez  El  1-6 
Jagultas  El   1-5 

Adrian   Medina  El    1-6 

Antonio  Rolg  El  -2  -4 

Asuncl6n  lj6poz-El-   1-6 

Carmen  Martinez  El-   5 

CSndido  Berrlos  Candelero 
AiTlba-   El-K-6 


HunnCKO   (cont'd) 


Isabels 


Cataflo  El-    1-6 
Herminia  Rodriguez  El 


6- 


Josfe  riqueroa  El   -   1- 
Luclano   Rios  El    &I.H.-1-9 
Mamblche  Blanco  2   El- 2 -4 
Mambiche   Prleto  El-    1- 
Marlana  2   -  El-   1-6 
Padre  Rivera  El-   1-3 
Parcelas  Ant6n  Ruiz  El-   1-6 
Parcelas  Matlnez  El- 1 -6 


lav'iya 


*  Code  1  -  Schools  deslsn^ted  foe  both  National  JDfefcnsu  and  National  Dtreci  Student  Loan  cancel  Utlon  benefit. 


Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  bene 
Code  3  -  Schools  designated  for  National  Dlruct  Student  Loan  cancellation  bene' 


the  1976-79  and  1979-80  School  Year. 


V 


Patagonia  El.    1-6 

Punta  Bra\a  El-1-2 

Sablna  Cadiz  El  -5 

S.U.   Collores  Cruz  Ortiz 
Stella  El   &JT.H.    1-9 

S.U.    Ios6  Toto  El   &Ir.   H. 

A. Altos  Hostos  El. 
A.   Altos   Mantilla   El. 
A. Altos  M.   Rosado  El. 
A.   Bajos  Sell6s  El. 
Emilia  C.   Vda.   de  Abreu  El. 
Eplfanlo  E  stradj  El . 
lobos  V.   'irant  El. 
Jobos  Parcslas   Huyke  El. 
Jos*  G.   P'idllla  El. 
Ios6  J.   Acosta  El. 
Ios6  L.   Rafols  El. 
La  Planta  El. 
Mateo  Hendndez  El. 
Nlcandro  Garcia  El. 
Pablo  Romin  El. 
Parcelas  Mora  Guerrero  El. 
Planas  1  L«s  Cruces  tl. 
"    Planas  I  Mc.Kenley  El. 
Planas  2   Harding  El. 


1-4 

1-3 

4-6 

1-4 

1-6 

1-6 

3-6 

K-3 

1-5 

1-6 

1-6 

1-6 

1-4 

1-6 

1-4 

1-6 

1-3 

2-6 

1-4 


Ullses  Plllot  El. 


1-2   y   4-5 


Anfbal  Oyo.a  Rab&go  El   1-6 

GrlpWas  El  K-6 

Hoyos   Ei    1-2 

lauca  El   1-3 

Llmftn  El   1-2 

Puerto  Plata  El   1-3 

Rafael  Martinez  Nadal  El   1-4 


NOTICES 
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Li  I 
For  Rational  Defense  Stui 


Location 


Coi 


Jajruyn  (cont'c) 


luana  Diaz 


funcos 


of  School.  Detergilncd  to  have  High  Corccntration.  of  Student,  fro*  Low-Incone  Faollie. 


lent  Loan  and  national  Direct  Student  Loan  Cancellation  Benefttg 


* School  Name 


' Location 


Code  *  School  Name 


SMlentlto  El   1-2 

San  Patricio  El   1-6 

Santa  Clara  El  K-6 

S.U  Coabey  (Demeslo  R.   Canales) 
El.    &  Jr.H.    1-9 

S.U.   Collores  El.    &  Jr.   H-  K-9 

S.U.   Mameyes  El   &  Jr.   H.    1-9 

YUnes  El.  1-2 

Zamas  El.  1-4 

Zarzas  El.  I -3 


Lajes 


Amuelas  El. 

4-5 

Cerro  Ele. 

1-2 

Comunldad   Crlstlna  El. 

1-3 

Corral  Falso  El. 

1-3 

Cuevas  El. 

1-2 

Cuevltas   El. 

1-2 

Juan  Romeu  El. 

1-2 

Juenlta  Rivera  CI. 

1-3 

Magas  El. 

1-3 

Naran}os  El. 

1-6 

PastllUto  El. 

1-3 

Provlnclas  El. 

1-3 

R&banos  El. 

Salvados  Busquets  El.    &Ir.H.  1-9 

Agustin   Dueflo  El. 
Celba  Norte  Parcelas  El. 
Celba  Sur  CI. 
Las  400  EI. 
Llrlos  El. 
Lirlos  Dorados  El. 
Placlta  El. 

S.U.  Valenclano  El.  &  Jr.H.    K-9 
'Teodomlro    Delfaus  El.  1-6 


) 


Lares 


1-6 

K-6 

l-« 

1-6 

Lares 

1-6 

1-2 

1-6 

K-9 

Las  Marias 

*  Code  1  -  Schools  de.lgnated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  beoefita 


Its   onlj 
s  onlj 


Code   2   -  Schools   designated    for  National   Defense   Student   loan  cancellation  bene 
Code   3  -  Schools  designated  for  National   Direct  Student  Loan  cancellation  bene" 


or  the  1978-79  at.d  1979-80  School  Year. 


Antonio   Pag  in  El. 

1-6 

0 

J086  Gautler  Benltez  El. 

4 

Ollvario  Parcelas  El. 

K-6 

Rlcardo  Marti  y  Anejo  D4vlla  El.  1-6 

Rosendo  Matlenzo  Clntr6n  El. 

K-6 

Tom&s  Alva  Edison  El. 

3 

Bernardo  PagSn  El. 

1-2 

Consuelo  Gonzalez  El. 

K-6 

Esplno  Josfe  Oliver  El. 

3-4 

Esplno  Rafael  ArrlUaga  El. 

1-3 

Esplno  TabOiiuco  El. 

1-2 

Esteban  Varcas   El. 

3-4 

GonzAlez  Beilo  CI. 

1-6 

Gregorlo  Rivera  El. 

1-5 

lorge  Washington  El. 

1-6 

Juan  (t.    Pagan  El.    &  Jr.H. 

4-9 

U  Matllde  El. 

1-2 

Los  Velez  El. 

1-2 

Manuel  Rojas  El. 

1-4 

Mariana  Bracettl  El. 

1-4 

Pedro  Cab4n  El. 

3 

Pedro  Col6n  El. 

3-4 

Plletas  Arce  El . 

1-6 

Piletas  Castro  El. 

1-2   y  4 

RSbano  El. 

K-6 

Santiago  Delgado    El. 

3 

Santiago  E.    Palmer  El. 

1-6  . 

S.U.   Bartolo  El.    &jr,   H. 

K-9 

S.U.   Plletas  El.    &jr.   H. 

1-9 

-Vlrglllo  Acevedo  El. 

K-3 

Vlrcarrondo  El. 

1-3 

Altosano  El.             '                      1 

-3 

Anones  Rural   El.                            4 

its  onlj 
ts  only 
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Us 


For  K.r..nn1   n.f.n,n  Student  Lo.n  and  V'^^r^r^^^   r^^r.ct  Student  Loan  CncoUatton  Benefit,   for  the   1978.79  .nd   1979-80  School  Tear. 
' Code  *     School   Name 


Location 


Code  *  School  Name 


Las   Varias   (cont'dj 


Las  Pledras 


Loiza 


LuqulUo 


)f  Schools  Dtterwlncd  to  hav«  High  Concentrations  of  Students  from  Low- Income  FaalUtt 


Location 

1  Lu:)uUlo   (cont'a} 

1-4 

2 

5-6 

3-6       Manatl 
1-6 


Marlcao 


Bryan  El. 

Bucarabones  El. 

Buena  Vista  El. 

Casanova s  El. 

ChamoiTO  El. 

Consumo  El. 

Esplno  El.  '1-6 

Fumias  El.  1-5 

Guaclo  El.       '  1-3 

Palma  Escrita  El.  2-3 

Rio  Cartas  El.  1-6 

Santiago  R.    Palmer  El.  K-6 

S.U.   Buena  Vista  El.  &Jr-H.  K-9 

S.U.   Lauro  Gonzalez  El.&Ir.Hl-9 

Alberto  Molina  El.  1-2 

Arenas  El.  K-6 

Benito  Medina  El.  1-6 

Josft  De  Diego  El.  1-6 

losft  D.   Zayas  El.  1-6    Maunabo 

La  Ramona  El.  1-2 

Lljas  El.  1-2 

Mufloz  Rivera  El.  K-6 

Quebrada  Grande  El.  1-3 

Santiago  V.   Calzada  El.           1-2 

TomAs  A.   Edison  El.  2 


•  Bel6n  Blanco 

Jobos  Medianla  Baja  El. 

Medianla  Alta  El. 

Parcelas  SuSrez  Medianla 
BaJa  El. 

Plflones  El. 

Carolina  G.  de  Veve  El. 
Fortuna  Carretera  El. 


K-6 
1-2 
K-6 

K-6 
1-6 

1-6  Mayaguaz  1 
1-6 


1 
1 
1 
1 

1 
1 
1 
1 
1 
1 

1 

1 

I 

1 
1 
1 
1 


1 
1 
1 
1 

1 
1 
1 
1 
1 
1 

1 
1 

I 

1 


Fortuna   Playa  El.  K-3 

Las  Vludas  El.  1 

Pltahaya  El.    V  1-2 

Rio  Chlqulto  El.  1-4 

Augusto  Cohen  El.  1-3 

Evaristo  Camacho  El.  1-6 

Ios6   De   Diego  El.  1-6 

Jos6Mel6ndez  Ayala  El.  1-6 

Mlcaela  Escudero  El.  1-4 
jS.U.  Monte  Bello  El.    &Tr.H.l-9 

Alerta  El.  1-3 

Indlera  Alta  Km.   27  El.  2-4 

Indlera  Alta  Km.   10  El.  1       | 

Indlera  Frla  1  El.  K-6 

Rafael  Janer  El.  1-2 

S.U.   Francisco  Vlncenta  El. 

y  Jr.   H.  3-9 

Vlzcarrondo  El.  1-2 

Bordalaza  El.  K-6 

Calzada  El.  1-6 

Corozal  El.  3-4 

Intannedla  Casta  Martinez 

Jr.   H.  7-9 

Jos6  F.   NavaiTO  El.  K-6 

Luclla  Monies  El.  1-4 

Mariano  El.  1-2 

Matrullas  Bajo  El.  K-6 

Quebrada  Arenas  El.  1-4 

S.U.   Manuel  Ortiz  Suya 

El.    &  Jr.   H.  K-9 

Talante  El.  1-3 

Tmbao  El.  1-3 

Mayaguez  Arriba  El.  1-6 

Mlradero  El.  1-2 


*  Co<lc  I  -  School*  designated  for  both  National  Defunse  anJ  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  Mdtlonal  Defense  Studeat  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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For  National   Defense 

List  of  Schools   Determined  to  have  High  Ccncentratlons 
Student   Loan  and  National   Direct  Student  I«an  Conccllo 

of  Students   from 
tlon  Benpfits   for 

Low- Income  Fiunllies 

the  1978-79  and  1979-80  School 

Years 

Location 

Code  *     School   Name 

Location 

Code  *     School  Kam- 

KnynbTiei  1    (cont'd) 

r           Rio  Canas  Aba  Jo  El. 

1-4.     "Haguabo 

Barilo  Rio  El. 

1-3 

1           Soledad  El. 

1-6 

Dugue  Qutbrada  Ckande  El. 

K-6 

Mayaguez  II 

1             Cuesta  de   Pledras   El. 

1-6 

Florida  El. 

1-6- 

1             Malezas  El. 

1-6 

Malzales  El. 

1-6 

1            Maria   D.   Farfa  jr.H. 

7-9 

Martana  Parcelas  El. 

1-4 

1            Quebrada   Grande   3   El 

1-4 

Pefta  Pbre  Abajo  El. 

1-2 

1            Bamftn  Valle  Seda  El. 

K-6 

Playa  HOcares  El. 

1-6 

1             Segundo   Ruiz  Belvls  E 

. 

K-6 

Playa   Hucares  El. 

1-6 

t 

I            Teodoro  Roosevelt  El. 

K-6 

I 

Playa  Parcelas  El. 

1-6 

Moca 

1            Aceltuna  El.    &  Js.H 

1-9 

Ram6n  Rodriguez  El. 

1 

1            Capaz  Bosques   El. 

1-3 

SanUago  y  lima  El. 

1-3 

1            Centro  El. 

1 

\ 

S.U.   Daguao  El.    &J.H. 

_K-9 

• 

1            CeiTO  Gordo  L.   El. 

1-4 

S.U.   Rib  Blanco  CI.  J.H.^JIl-12 

1            C«CT0  M.   El. 

K-6    Naranjito 

Anones .  Centro  El. 

5 

1            Cllmaco  S&nchez'El. 

4 

Anones  Diaz  El. 

6 

1            Cuchlllas  Cordero  El. 

1-4 

Anones  Don  Tito  El. 

1-6 

1             Jorge  Washington  El. 

1-7 

L      J 

Bo.   Cedro  Aba  Jo  El. 

1-6 

1             La  Loma  El. 

K-6 

Bo.  Cedro  Arriba  Feijo  El. 

1-6 

1            Maria   3  El. 

1-6 

Bo.   Nuevo  Don  Manolo  El. 

1-6 

1             Naranjo  El. 

1-6 

Bo  Nuevo  He  via  Naranjlto  El 

.1-6 

1             Naranjo  Segul  El. 

•  2 

Lomas  Jaguas  El. 

3-6 

1             Pedro  Acevedo  Rivera 
Caira  El. 

M. 

K-6 

Mulltas  2  El. 

2 

1             Plata  Alta  Tom&s  Vera 

El. 

1-4 

- 

S.U.  Lomas  Centro  Adolfo 
Garcia  El.   &  J.H. 

K-9 

1             Plata  Baja  Pedro  Ar4n 

El. 

1-4       . 

1             S.U.   Cuchlllas  El.    & 

Jr. 

Orocovls 
H.K-9 

Barros  II  El. 

1-4 

I             S.U.  Voladoras  El.    & 

• 

Jr. 

H.1-9 

Bermejales  El.    &  J.H. 
Cacao  TMturltas  El. 

1-9 

1-3 

Morovls 

1              Parcelas  ToirecUlas  El 

. 

■^-6 

Cacao  Hacienda  El. 

1-6 

1              Perchas   Diaz  El. 

1-6 

DamlJn  Abajo  El. 

• 

1-6 

1             San  Lorenzo  El. 

1-6 

DamlAn  Arriba  I  El. 

1-6 

1             S.U.  Morovls  Sur  El. 

y  JHS    1-9 

Dofla  Juana  El. 

1-2 

1              Unl6D  Centio    El. 

1-4 

Escuela  El.   Urbana  El. 

K-6 

1            Vaga  1  El. 

1-6 

Gate  11  El      C 

• 
1-5 

*  Code  1  -  Schools  designated  for  both  National  Defeu:<e  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  StuJent  Loan  cancellation  benefits  only 
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For  National  Defense  Stm 


NOTICfS 

PVEHTC  rtICO 


tocuclon 


Co' 


of  Schools  BetenBlncd  to  have  High  Conrentrnl  l<mn  of  Students  from 
ent  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits  for 
~~  Code  *  School  Nana 


Orocovia   (tonl'dj 


\ 


PaUUas 


Pefluelas 


*  Code  1  -  Schoo 
Code  2  -  Schoo 
Code   3  -  Schoo 


Low-Incone   Families 

the   1978-79  snd  1979-80  School  Years 


*     School  Na:ne 


> 


La  rrancla  El. 

Mata  de  Cafla  El. 

Orocovls  Pallejas  U  El. 

Sabana  EI. 

Saltot  Cabra  El.  J.H 

Sana  Muertos  El.I.H. 

S.U.  Bauta  Arriba  El.  I.H. 

V.   Botljas  1   CI  J.H. 
S.U.  Botljas  2  El.  J.H. 
S.U.  Gato   1   El.   J.H. 
S.U.   MatniUas  El.   J.H. 

Andrea  Lebr6n  Ramos  El. 

Apeadero  El. 

Cacao  Bajo  El. 

CampusO  El. 

Francisco  Zan6n  Gell  El. 

Gulllenno  Rlefkol  CI. 

Jacaboa  CI. 

Joaquin  Clntr6n  Clntrdn 
(Ob«n)   El. 

Lamboglla  El. 

Los  Banos  El. 

Los  Polios  El. 

Los  RIos  El. 


Location 

1-2        Penuelas   (cont'd) 

K-4 

1-6 
1-2 
1-9 
K-9 
K-9 
K-9 
K-9 
6-9 
1-9 


Pone*  I 


1-2 

1-3 

1 

1-3 

K-6 

4-6 

K-6 

1-3 
K-3 
2-3 
K-6 
1-4 


Manuel  Mendfa  Moret  E1.&  T.H.  K-9   Ponce   2 


Marfn  Alto  El. 
Marin  BaJo  El. 
Quebrada  Airlba  I  El. 
Quebrada  Airlba  n  El. 
Ramdn  Lebr6n  El. 
8.U.  Real  El.    &  J.H. 
.TaaAa  Vera  AyaU 
Baireal  El. 
Corozal  El. 


4-5 

1-6 

t 

4 

1-6 
1-5 

K-9 

K_6   Po"ce   3 

1-6 

1-5 


1 
1 
1 
I 
1 
t 
1 
1 
1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

1 
1 
1 
1 

I 

1 

1 
1 

1 


jCotto  I  El. 

Ismael  Maldonado  El. 

Jaguas  El. 

John  F.  Kennedy  El. 

La  Gelpa  El. 

Macana  U. 

Pedro  Maldonado  □. 

Ituclo  I,   n,   m  El. 

Tallaboa  Alta  I  □. 

CeirlUo  payos  El. 
Clrlaco  Gonzalez  El. 
Hogares  Ssguros  El. 
Jos*  Pontfin  El. 
La  Cannehta  El. 
Las  Mesas  El. 
Las  Rafces  El. 
La  YUca  □. 
Los  Ausubos  El. 
Luis  MtiAo-;  Rivera  El. 
Palmarejo  11. 
Pedro  Foumler  El. 
Set^llo  Cortada  El. 
Vlctorlano  Blanco  El. 


1-5 

3-5 

6 

1-2 

2-4,5 

1-6 

1-5 

1-5 

« 

1-6 

1-2 

1-6 

1-6 

1-6 

2- 

1- 

1- 

1- 

1- 

1 

4-6 

1-6 

1-6 


Comunidad  Rural  Canas,   El.,    1-6 
Eugenio  Md.   de   Hostos.    El.,   K-6 
Isldro  Col6n,    El..    2-3 
Lessie  Grahan,   El..   1-3 
Lucy  Grlllasca,   El.,   K-6 
Rio  Chlqulto.   El..    1-3 

Juan  Morell  Campos,   El.,   1-6 
Jose  J.  Acosta.   El.,   K-3 
Julio  Rivas,    El..    1-6 


V 


s  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  befeflts 
s  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
s  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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List  of  Schools  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Fa-nllles 
For  Wsttonal  Defense  Student  Loan  and  National  Direct  Student  L.j«n  Cancellation  Befeflts   for  the  1978-79  and  1979-80  School  Yeat< 


Location 


Code  *     School  Name 


Ponce  3  (cont'd) 


Ponce  4 


Ponce  5 


Quebradtllas 


Rlnc6n 


*  Code  I  -  Schoo 
Code  2  -  Schoo 
Code  3  -  Schoo 


Location 


Code  *     School   Name 


Lb  Mocha,  El.,   1-6, ^ 

Montes  Llanos,   El.,   1-6 
Pasullo  de  Tlbes,  El.,   1-3 
Portone«  Mameyes,   El.,    1 
Slm6n  M.   Gallart,   El.,    1-6 
S.U.   Corral  Vlejo.   El.,   J.H.,    1-9 

Capltanejo.   El.,    1-3 
Mercedes  P.    Serrallfes,    El.,    1-6 
Parcelas  Sabanetas,    El..    1-3 
Rafael  L6pez  Nussa,   El.,  J.H.,  k-7 
Vallas  Torres,   El.,   1-2 

Jos6  Celso  Bart)osa,    El.,   K-4 
Parcelas  MarrueAo,   El.,    1-3 
Pedro  Clauselles,    El..    1-2 
Quebrada  Ague,    El.,    1-6 
Vicente  Usera,   El..   S-6 

Eugenio  Maria  de  Hostos,   El.,    1-6 

Jos*  C.   Barbosa.    El.,    1-3 

Jos6  de   Diego,   El.,    1-6 

Jos«  Julian  Acosta,    El.,    1-3 

Ram6n  Avila  MoUnari,   El.,    1-6 

Ram6n  Saavedra,   El.,    1-6 

S.U.   Onorlo  Hemindez,   El.,   J.H., 

K-9 

Teodoro  Roosevelt.   El.,   1-2-6 

Barrero.  El.,   1-4 
Gablno  Tlrado,   El.,  2 
Genoveva  Pferez,  El.,   3-6 
Isamel  Sanchez.    El.,    1 
Jaguez.   El.,   1-3 
Josfe  Pablo  Morales,   El.,   k-6 
Maestro  Gandia,  El.,   1-4 
Octavlo  Cumplano,   El.,   4-6 


Rincon  (cont'd) 


Rio  Grande 


Rio  Piedras  1 


Rio  Piedras   2 


Rio  Piedras  3 


Rio  Ptedras   5 


Rio  Piedras  6 


1  OUvares  Pctrcelas.  £1..   k-6 

1  Ram6n  Eme:erio  Balances.    El.,    1-2 

1  S.U.   Manuel  Gonzalez,   El..    J.H., 

1-9 

1  Bartolo.   El..    1-5 

1  Carola,  El.,   1-5 

1  Cerra  I,   El..   5-6 

I  Clfinaga  Alta,   El..   1-2 

1  C16naga  Baja  1.   El..   1-3  > 

1  Cifenaga  Baja  11,   El.,   J.H^,   k-7 

1  Corea,   El.,    1-2 

1  Cuchlllas,   El.,   1-3 

1  Guzman  Anlba  1,   El.,    1-2  y  5-6 

I  Guzman  Anlba  11,   El.,    3-4 

1  La  Ponderosa,   El.,    1-6 

1  Morovis,    El.,    1-5 

t  Vega  Alegre,    El.,    1-6 

1  Luis  Pal6s  Matos,    J.H.,    7-9 

•1  Nemeslo  R.   Canales,   El.,   4-6 

1  Prlmarla  Canales,    El.,   K-3 

1  Toklo,   El.,   k-6 

1  Gustavo  AdoUo  Becquer,   Ei..    K-6 

1  Israel.   El.,    1-F 

1  Rafael  Hernandez,   Ei.,  k-6 

1  Buena  Vista.   El..    1-6 

1  Carmen  G6mez  Tejera.  El.,   k-6 

1  Jardlnes  de  Monte  Hatlllo,   El.,   k-6 

I  Dr.   Luis  Pereira  Leal.   El.,   k-6 

1  Escuela  Nueva  Cupey  BaJo,   El.,   k-6 

1  Korea,   El.,    1-3 

1  Ana  Rogue.   El.,   k-6 

t  Vista  Hermosa.    El.,   k-6 

1  William  D.   Boyce.   El.,    1-6 


8  designated   for  both  National   Defense  and  National   Direct  Student  Loan  cancellation  benefits 
s   designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
8  designated   for  National   Direce  Student   Loan  cancellation  benefits  only 
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List  of.  Schoola  Determined  to  have  High  Coi  ccntratlon*  of  Students 
For  National  Defense  Student  Loan  and  national  Direct  Student  Lc.n  CncelLtlon  Benefit. 


Location 


Code  *  School  Name 


Sabana  Grande 


Salinas 


San  German 


roa  Low-Incooe  Fanllle* 

for  the  1978-79  and  1979-80  Sdiool  Te*ra 


Location 


^ 


Code 


n  Tuan  1 


Ediivigls,   Ll.,   1-4 

Francisco  VSzquez  Pueyo,   El.,   J.H, 

k-9 

Franklin  Delano  Roosevelt,   El.,    1-6 

Josft  C.   Barbosa,   El.,  k-6 

Juan  I.   Vega,   El.,    1-2  s<in   Tuart  2 

Manuel  Quevedo  BSez,   El.,    2 

Rosendo  Matlenzo  Cintr6n,   El., 

2,3,5 
S.U.    David  An tonglorgl.    El.,    J.H., 

k-9 


Centro  de  Estudlo  y  Trabajo,    S.H.S., 

10-12 

_,        ,    c                              San  Lorenzo 
Las  Mareas,   El.,    1-6  


\ 


Palma,   El.,   1-2 

Parcelas  Coco,   EI. ,   k-6 

Parcelas  80,   El.,    k-6 

Parcelas  Vdzquez,   El.,   k-6 

Playa,   El.,    1-6 

flayita.   El.,    1-2 

Ouebrada  Yegua,   El.,   k-6 

San  Felipe,    El.,    1-6 

Bartolomfe,    El.,    1-6 

Baldorioty  de  Castro,   El.,    1-2  y  4 

Francisco  Servera   Silva,    El.,    1-2 

Georglna  Alvarado,    El.,    1-4 

Herminia  C.   Ramirez,    El.,    1-6 

Jos6  Celso  Barbosa    (Rosarlo  Alto)  El. 

i-6 
tuis  Mufloz  Rivera,    El.,    1-6 

Manuel   Femdndez   Juncos,    El.,    1-4 

Manuel  Negr6n  Collado,   El.,    1-4 


Mariano  Abrll,    El.,    1-6 

Padre  Rufo,    El.,    1-4 

Santiago  Veve,    El.,    1-6 

S.U.   Oconoco,    El.,    J.H.,    1-9 

S.U.    Rosarlo,    El.,    J.H.,    1-9 

S.U.    Sibana  Eneas,   El.,   J.H..    1-9 


San  Sebastian 


*  Code   1   -  Schools  designated   for  both  National   Defen^o   and  National   Direct  Student   Loan  cancellation  benefits 
Code   2   -   Schools  designated   for  National   Defense   Student   Loan  cancellation  benefits  only 
Code   3  -   Schools  designated  for  National  Direct   Student   Loan  cancellation  benefits  only 
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*     School  Name 


Dr.   Fee.    Hernandez  Gaetftn,   El..   K-6 
Luis  Lloren:,  Torres,   El.,  K-6 
Luis  Mufloz  Rivera,  El.,    1-6 
Luis  Rodrfguez  Cabrero,   El.,   K-6 

Buena  Vista,   El.,   k-6 
Haydee  Rexach,   El.,   k-6  . 
Julio  H.    Henna,   El.,   k-6 
Resldencial  Las  Margaritas,   El.,  k-6 
Sofia  Rexach,   El.,  k-3 

Cayaguas,   El.,    1-2 

Cerro  Gordo  Arriba,    El.,    1-4 

El  Paniue,   II.,   K-3 

Esplno  Adentro,    El.,    1-2 

Espino  Manual  Cruz.    El.,    1-6 

Eugenio  Ma.   de   Hostos,   El.,   k-3 

Florida  Arriba,    El.,    1-5 

Hato  Parcelas,    El.,    1-6 

Jagual  Carr.    km.    8,   El.,    1-6 

lagual.   El.,   k-6 

Josft  Rosarlo,   El.,   1-6 

Quebrada,    El.,    1-4 

Quebrada  Arenas   III,   El.,    1-4 

Quebrada  Arenas  C.    Figueroa,   El.,   J.H. 

k-7 
Ouebrada  Arenas   F.    Rodriguez,   EI.,    1-6 

Quebrada  Honda  Arriba,   El,,    1-3 

Quemados  Arriba,   El.,    1-5 

S.U.    Caflos  Z»yas,    El.,   J.H.,   k-9 
S.U.    Quebrada  Honda,   El.,   J.H.,    1-9 
Quemados  Parcelas,    El.,    1-2 

Albonito  Beltran,    El.,    1-2,    4-6  El. 

Aibonito  Dexter,    El.,    3 

Albonito  Guerrero,    El.,    1-6 

Altozano,    El.    1-6 

J 

Calabasas  Alborty,   El.,    1,   2,   4 
Calabasas   Infante  Estrada,   El.,    1-6 
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List  of  Schools  Deteralned   to  have  High  Conccntrttt Ions  of  Students   fron  Low-Income  Families 
For  National  Defense  Student  Loan  and  National  Direct  Student  Loan  CancellaClon  Benefits  for  the  1978-79  and  1979-80  School  Years 


Location 


Code  *  School  Wa 


Iiocatlon 


Code  *     School  Naii» 


Hun  Setmstlnn  (cont'd)  1 
1 
1 
I 
1 
1 
1 
1 
1 
1 
1 
1 
I 

1 
1 
1 
1 

I 


Santa   Isabel 

. 

Toa  Alta 

4 

Cibao  Abrahonda,   El..    3 
Clbao  NOcleo,   El.,   1-S 
Culebrlnas,   El..    1-6 
Guaclo,   El.,    1-6 
Guajataca  Collazo,   El.,   1-4 
Guatemala   La  Vega,    El.,   k-4 
Gulllermo  Carde,   EI.,   k-2 
Hoya   Mala   Lechuza,   El.i    1-6 
Marfas  del  RIo,  El..   1-6 
Mlrabales  Nieves,   El.,    1-6 
Perchas  Rabel,   El.,    1-4 
Perchas  Rosarlo,   El.,   1-6 
Piedras  Blancas,    El.,    1-6 

Pozas,  El.,   S  y  6 

Pozas  Central,   El.,    2  y  4 

Saltos  2,   El..    2  y  4 

Sonador  1.  EI.,   1  -  4 

Sonador  2,  El.,    1  -  2 

S.U.   Hato  Arriba,   El.,   T-H.,   1-K 

S.U.   Hoya  Mala,  El.,  J.H..   1-9 

S.U.   Maxlmlno  Salas,  El.,   J.H. 

1-9 
S.U.   Saltos,  El.,  J.H.,   1-9 

VkThlttier  Anexo,   El.,   K-1   y  3-4 

Jauca,   El.,   k-6 

pilas,  EI.,   1-6 

jPefluelas,   El.,   1-6 

Playa,   EI.,    1-6 

S.U.   Playlta  Decortada,   El.,   M, 

k-9 
VeUzquez,   El.,    1-6 

Galateo  Parcelas,  El.,   1-6 

Manuel  Vellllas  Cabrera,   EI.,   k-6 

Quebrada   Cruz  Part^la,   El.,   k-6 

Secundlno  Diaz,   El.,   1-6 


Toa  Alu  (cont'd) 


Toa  Bala  1 


Toa  Bala  2 


Trullllo  Alto 


Utuado 


1 
I 

1 
1 
1 
1 

I 

1 

1 

1 

1 

I 

1 
1 

1 

1 

I. 

1 

1 

1 

1 

1 

I 

1 

1 

I 

1 

1 

1 

1 
1 
1 
1 

1 


^U.    Federico  Degetau,   EI.,   J.H. 

k-9 
«^lrglllo  Morales,   EI.,  k-6 

Altlnencla  VaUe.  El.,  k-6 
Candelarla  Arenas,   EI.,   1-4 
Jos6  Nevdrez  Landr6n,  EI.,   k-6 
Villa  GuU*rrez,   El.,    1-6 

Villa  Kennedy.   El..    1-3 
Villa  Mansol,   El.   1-3 

Adelina  Hernandez,   El.,    1-3 
Covadonga,   El..   1-6 
J086  Julian  Acosta.   El..    1-2 
Jos6  P.   Morales,   EI.,   1-2 


Pol  &.  Miller     EI.,   1-6 
Angelas  Altura,   El. 


Angeles  Corcho,  EI. 

Arertas  Aba]o,  EI. 

Arenas  Pellejas,   El, 

Cayuco,  EI. 

CorseJo.  EI. 

Don  Alonso  Ab.i)o.   El. 

F6Ux  Seljo,   El. 

Paso  Palmas,  EI. 

Paso  Palmas  Jauca,  El. 

Rfo  AbaJo  I,   El..   J.H. 

Roncador  Arriba.   EI. 

Sabana  Grande  Abbjo.  El. 

Sabana  Grande,   EI. 

S.U.  Angeles,    El.,   J.H..   S.H.     K-12 

S.U.   Caguanas,   El.,   J.H.  1-9 

S.U.   Mameyes,    El.,   J.H.  1-9 

S.U.    Marta  Lafontaine,   EI.. J.H. 
S.U.   Salto.Arrtba,   El.,    J.H.  1-9 

Vlvf  Abajo.   EI.  1-3 

Vlvf  Amba,  EI.,  J.H. 


1-2 

1-6 

1-2 

1-2 

1-5 

1-2 

2-5 

K-4 

1-6 

3 

1-9 

1-4 

1-3 

4-6 


1-9 


*  Code  I  -  Schoola  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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NOTICfS 

y\iiiiTO  Rice 


For  National  Defenae  S 


•gt  of  School!  Determined  to  have  High  Conrentratlona  of  Student* 
udent  Loan  and  national  Direct  Student  Loin  Cancellation  Bencfltg 


Location 


Code  *     School  Baiae 


Vega  Alta 


Vega  Baja 


Vieques 


Vlllalba 


Yabucoa 


Location 


Co 


Cerro  Gordo,   El. 

Almlrante  Sur.   El. 
Almlrantlto.   El. 
Centre  Comunal,   El. 
Jos6  de  Diego,   El. 


j_^        labucoa  (cont'd) 


1-4 
1-4 
1-6 
4-C 


Manuel  Negr6n  Collazo,    El.  1-6 

Parcelas  MArquez,    El.  1-3. 

Ramirez  de  Arellano,   El.  1-6 

Rosa  M.    Rodrfguez,    El.  K-6 

Trocha,  El.  1-4 

Ernesto  Rosarlo  Soto,   El.  2 

Esperanza,   El.  1 

Franklin  D.    Roosevelt,   El.  4-6 


Mercedes  Luis,   El. 

1-3 

Monte  Santo,   El. 

1-3 

Aceltunas,   El. 

3-5 

Ap«aderas,   El. 

2-6 

Caonillas,   El. 

1-6 

Cerro  Gordo,   El. 

1-6 

Chlch6n,    El. 

,.5        ^rauco 

Da]aos,  El. 

1-6 

HaUllo,   El.,    J.H. 

K-7 

Higuero,    El. 

1-6 

Jagueyes,   El. 

K-6 

Umfin.   El. 

■1-6 

Mogote,   El. 

1-6 

Palroarejo,    El..   J.H. 

1-7 

Semil,   El. 

1-6' 

Sierrlta,   El. 

2-4 

S.U.   El  Pitw.   El.,   J.H. 

K-9 

Vista  Alegre,    El. 

1-6 

Calabazas  Abaio,   El.        K-6 
Calabazas  Arriba,    El.        1,2,4,6 


oa  Low-Incoae   Fanllle* 

or  the   1978-79  and  1979-80  School  Years 


e  *     School  W« 


Calabazas  Adentro,   El.  1-6 

Centro  de  E'lucacl6n  y 

Trabajo,   El.,    J.S.H.S.  1-12 

El  Negro,    El.  1 

Guano,  El.  K-6 

Guayabo,   El.  K-6 

JAcana  Abajo,  El..   J.H.  1-9 

JAcarta  Granja,   El.  2-3 

lalme  C.   Rodrfguez,   El.  K-4 

Juan  Martin,    El.  1-2 

Parcelas  Martorel,   El.  1-6 

Pledra  Azul,   El.  1-4 

Pledra  Blancs,   El.  1-4 

Playa  GuayanCs,  El.  K-4 

Quebradlllas  Afuera,   El.  1-6 

S.U.    Camlno  Nuevo,   El.,    ).H.  1-9 

S.U.  Guayal>ota,   El.,   J.H.  K-9 

S.U.    Umoncs,    El..   J.H.  K-9 

S.U.    Luis  Mufloz  Rivera, El. J.H.  1-9 

S.U.   Piaylta,   El.,   J.H.  1-9 

S.U.   Teias  Afuera,   El..   J.H.  K-9 

Tejas  Adentro,   El.  1 

Trinidad,    El  K-6 

Varsovia   (Jui.n  B.   Huyke),   El.  1-6 


Agua*  Btancai,   El.  1-3 

Algarrobot,   tl.  1-6 

Caabalache.   tl.  1-3 

Coll  ore* ,    a.  1-2 

Diego  Hcrn<n>z,    £1,  1-2 

£Btllano  Dfaz,    £1.  1-3 

Jfcana,    tl.  1-2 

Naranjo   I,    a.  2-6 

Haranjo   III,    £1.  1 

notofes.    ei.  t.7. 

4.6 

Rancherai    2,    iCI.  2  y  3 

Rfo  Caltas  1  1 

•fe  Frtato.   £1.  1-6 

Rubiaa,    Km.    2i.   a.  1-6 

S.   U.   Barinai,    U.,   J.H.  K-4 

S.    U.    JalM  Caitaitcr,  CI.. J.H.            K-9 

Sierra  Alta.   El.  I-;' 

Vera*.   *m.   17.   Q.  1*2 


OF  nii  PACIFIC  isl»k:js 


List  of  Schools  Determtned  to  have  High  (ijnccntratlons  of  Students 
For  national  Defense  Student  Loan  and  National  Direct  Student  Loan  Cancellation  Benefits 
Location  , Code  *  School  Name Location Code_^ 


Kosra* 
District 


Hashalls 
District 


Kosrae  HS 
L«lu  £1 
Malen  El 
Tafunsak  EL 
Dtve  EL 
Ma lung  El 


Aeron  Allnglaplap  EL 

Aerok  Malcelab  EL 

Aerok  Protesteuit  EL 

Ailuk  EL 

Ajeltake  EL 

Amo  EL 

Assumption  EL 

Assuac>tlon  HS 

Aur  EL 

BUcarej  O, 

Bikini  EL 

Bucj  EL 

Calvary  Bible  I.-.st.  BS 

Carlos  EL 

Dalap  EL 

Q>aden  EL 

Ebeye  Christian  EL 

Ebeye  Christian  HS 

Ebeye  EL 

Q»n  EL 

Enejelat  EL 

Die  jet  EL 

Enekcin  EL 

Enniburr  EL 

loiej  EL 

XaroJ  EL 

IBTOJ  Protesteuit  EL 

Zne  EL 

Ine  Protestant  EL 

Jabat  EL 

Jabor  EL 

Jaluit  Atoll  HS 

Jaluit  EL 

Jang  EL 

Jeeal  EL 

Jeh  EL 

Jeptan  EL 

Kaban  EL 

Xilange  EL 

Killi  EL 

La*  EL 

Laura  EL 

Laura  Protestant  EL 

Laura  Protestant  HS 

Lib  EL 

Likieb  EL 

Uklal  EL 

Loen  EL 

Long  Island  EL 

Ix>n9ar  EL 

Lukoj  EL 

Lukonwor  EL 

Maa  EL 

Majkin  EL 

Hajuro  Cooperative  EX 

Marshall  Islands  HS 

Marshalls  Christian  E3 

Matclen  EL 

Mejatto  EL 

Nejitt  EL 

Hejurirok  EL 

Milll  EL 

Hallo  EL 

Masiorike  EL 

Maau  EL 


Marshalls 
District 
(Cont'd) 


Ponape 
District 


Palau 
District 


Cod*  1  -  Schools  designated  for  both  National  Defense  and  Natlooal  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  Natlooal  De f cnsc  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 


14529 


om  Low-income  Families 

or  the  1978-79  and  1979-80  School  Years 


School  Natie    

Namej  EL 

Nibun  EL 

Ollet  EL 

Rita  EL 

Rongelap  EL 

Seventh  Day  Adventist  EL 

St.  Josepl.  EL 

Tarawa  EL 

Toeal  EL 

Toke  EL 

Tokewa  EL 

Tutu  EL 

Ojae  EL 

Ojclang  EL 

Ulien  EL 

aiiga  Protestant  EL 

tlliga  Protestant  HS 

Utorik  EL 

Hoja  EL 

Monnej  EL 

Motje  EL 

Notto  EL  . 


Awak  EL 

Christ  The  King  EL 
biipein  EL 
lohi  EL 

Kapingamar mgi  EL 
lL^ri~i lyiX^iv  E . 
Kolonia  EL 
Lewetik  EL 
Llkie  EL 
toho  EL 
Lukop  EL 
Hand  EL 
Mokil  EL 
Hwand  EL 
■an-tlh  EL 
■ett  EL 
Hgatik  EL 
Mukudad  EL 
Ohodne  EL 

Our  Lady  of  Mercy  Q. 
Palikir  EL 
Paren  EL 
PATS  HS 
Pehlenge  EL 
PICS  HS 
Pingelap  EL 
Rohi  EL 
Bohn-Kltti  IX 
Salacak  EL 
Salapwuk  EL 
Sapwalap  □. 
Sapwehrek  EI 
Seinwar  EL 
Sepere  EL 
^Seventh  Day  Adventist  EL 
Sokehs  Pah  EL 
Sokehs  Powe  EL 
Takaiu  IX 
Tennen  EL 
Napar  EL 
Wenik  EL 
None  EL 

Aiaeliik  EL 

Airai  EL 

Angaur  EL 

Bethania  Seminary  EL 

Bethania  Sesinary  HS 

Choll  EL 

Bmaus  BS 


•  Code  I  -  Schools  designated  for  both  National  Defense  and  National  Direct  Student  Loan  cancellation  benefits 
Code  2  -  Schools  designated  for  National  Defense  Student  Loan  cancellation  benefits  only 
Code  3  -  Schools  designated  for  National  Direct  Student  Loan  cancellation  benefits  only 
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for  National   Dofensn  S 


NOTICES 


7t.-utJTv.^Y   cf  riit  rAClKi:  liJl..... 


NOTICES 


14531 


sC  of  School!  Determined  to  have 
udent  Loan  and  National  Direct  S 


Location 


Code  *  School  Name 


Palau 
District 
ICont'd) 


Truk 
District 


High  Concentration!  of  Student!  from  Low- Income  Families 
t udent  loan  CancelUtton  Benefit!  for  the  1978-79  and  1979-80  School  Tearg 


F?r  National  De 


Location 


Code  *   School  Nano 


Location 


Ll«t  of  School!  Determined  to  have  High  Concentrations  of  Students  from  Low-Income  Families 
fense  Student  Loan  and  National  Direct  Student  U>an  Cnncellntlon  Benefits  for  the  197B-79  and  1979-80  School  Years 

Code  *   School  Name  l-,^oH«n  rnHe  *   Srhonl  Nann 


Location 


Ccor^e  R.  Harris  EX 

John  P.  Kennedy  EL 

Kbror  CL 

Maria  StelLa  EL 

Malekeck  EL 

MaTuns  EL 

Mindszenty  KS 

Ngaraard  EL 

Rgarchelong  EL 

Ngardxnau  EL 

Nqarenlengui  EL 

Ngatpang  EL 

Ngchemiangel  EL 

Nqchesar  EL 

Ngcrsuul  EL 

Ngiwal  EL 

Ngkcklau  EL 

Ollei  EL 

Palau  HS 

Pal.m  Misrjon  Ar<1'.-v  HS 


erok 

District 
(Cont'd) 


Palau  SOA  EL 

Peleliu  EL 

Pulo  Anna  EL 

School  of  the  Pacific  ES 

Sonsorol  EL 

Tobl  EL 


Eot  EL 
Ettal  EL 
Etten  EL 
Paichuk  HS 
Pananu  EL 
Panapanges  EL 
Pano  EL 
Pare  Annex  EL 
P«ro  EL 
Pason  Annex  EL 
Pa son  EL 
Poupo  Annex  EI. 
Poapo  EL 
Iras  EL 
Kuchuwa  EL 
Kuttu  EL 
Losap  EL 
Lukunor  EL 
Magur  EL 
Messa  Annex  EL 
Hessa  EL 
Moch  EL 

Hochon  Annex  tX 
Moen  JHS 
Mortlocks  JHS 
Murilo  EL 
Mwan  EL 
Nana  EL 
Nanoluk  EL 
Neauc  EL 
Nechap  EL 
Nethon  EL 
Norawin  EL 
Onary  EL 
Onaop  EL 
One  EL 
Parcn  EL 
Pata  EL 
Paulap  EL 
Pis-Lcsap  EL 
Pis-Hoen  EL 


Tap 

District 


1      Plswach  EL 
1      Polle  EL 
1      Polle-Annex  EL 
1      Polle-Sapua  EL 
1      Pulusuk  EL 
1      Puluwat  □, 
1      Roaaniffl  EL 
1      Rue  EL 
1      Sacred  Heart  EL 
1      Sapore  EL 
1      Sapuk  Q. 
1      Satawan  □. 
1      Sine  Heinorial  EL 
Ci  Southern  Nanor.e&s 

y  St.  Cecelia  EL 

/l      St.  Julia  EL 

St.  Thomas  EL 

Ta  EL 

TaaMtam  EL 

Truk  HS 

Tsis  EL 

Odot  EL 

Olul  EL 

Dtaan  Annex  ^ 

Oaan  Annex- Jepon  EL 

DMan  EL 

Heipat  HS 

Nest  Fefan  KL 

Monai  EL 

Nonip  EL   ' 

Xavier  HS 


Asar  EL 
Baal  EL 
Dalepibinaa  EL 
Eauripik  EL 
Pals  EL 
Palalis  EL 
Palalop  Ulithi  EL 
PalaXop  Moleai  EL 
Panip  EL 
Par au lap  EL 
Passarai  EL 
Caanalay  EL 
Cagll  EL 
Ifalik  EL 
Kanlfay  Q, 
Laaotrik  EL 
Maf  EL 
Hognog  EL 
North  Fanif  12. 
Outer  Islands  HS 
Rumug  EL 
Satawal  EL 
St.  Mary  IX 
ToBillang  EL 
Mottagai  EL 
Yep  EL 
Tap  RS 
Yap  JHS 


ST     TOHN. 


PT .  TllOfVVS/ 


7-3  WaTyne   P spina  1 1 

9-12  cnariotte   A.malie 

Sp.Ed.  Commandant 

K-6  Oober 

K-6  "".omez 

1-b  Orainboko 

1-b  .larvis 

K-J  ."feff.    Annex 

K-3  Jef .    Antilles 

1-1?  Kean   Hian 

K-b  Kirwan 

K-b  I^ckhart 

K-  6  'lad  1  son 

K-b  narceili 

K-6  "isky 

K-6  Oliver 

K-6  "eace   Torus 

K-6  h-ibilly 

K-6  -^uitt 

S^^.    ."'OH-I 

':-•■  Reniairin 

V   9  <■  ■;rai'"'e 


PIS"'?IC""    OF    S'^.rn.OlX 


K-6 

y-12 

7-8 

Special 

K-6 
K-b 
K-t 
K-b 
,  K-b 

K-b 
•     7-y 
K-6 
K-6 


ST ..  P^P.^^. 

Andrews 

Central 

Christian 

Ounbavin 

tmanuei 

"Sardine 

Henderson 

Larsen 

Markoe 

•luckle 

A.    Richards 

R.    Pichards 

Kivera 


Jr. 


Coda    1   -  School!   denignateJ    (or    both   National    rvfen:^e   nnd  National    Direct    Student    Loan  cancellation   lwn>flt. 
Code  2   -  Schools   designated    for   National    l>e fense   Student    Loan   cancellation   benefit!   only 
Code    J   -  Schools   designated    for   National    Direct   Student    Loan  cancellation   benefit!   only 


♦  Code    1    -   Schools   designated    for   both   National    Defense   and   National    Direct    Student    Loan  cancellation  benefits 
Code   2   -  Schools  designated   for  National   Defense  Student   Loan  cancellation  benefits  only 
Code   3   -   Schools   designated    for   National   Direct   Student   Loan  cancellation  benefits  only 

[FR  Doc.  79-6432  Pilrd  3  9-79;  8:45  am] 
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Advance  Orders  are  now  Being  Accepted  for  Delivery  in  About  6  Weeks 


CODE  OF  FEDERAL  REGULATIONS 


Quantity      Volume 


Title  46-Shipping 

(Parts  110  to  139) 
Title  46— Shipping 

(Parts  166  to  199) 
Title  49— Transportation 

(Parts  1  to  99) 
Title  49— Transportation 

(Parts  1300  to  End) 


(Revised  as  of  October  1,  1978) 


Price 
$3.25 
4.00 

Amount 
$- 

3.25 

4.50 

Order 

^ 

M  Cumulative  checklist  ofCFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  AJfectedJ\ 


PLEASE  DO  SOT  DETACH 


) 


UMI 


Vol  44— No.  50 
3-13-79 

BOOK  1: 

PAGES 

14533-14900 

BOOK  2: 

PAGES 

14901-15309 

BOOK  3: 

PAGES 

15311-15463 


BOOK  1  OF  3  BOOKS 

TUESDAY,  MARCH  13,  1979 


highlights 


RIGHT  TO  FINANCIAL  PRIVACY  ACT 

Justice  implements  regulations  allowing  units  to  request  finan- 
dai  records  from  (irtancial  institutiorts  pursuant  to  a  "formal 
wntten  request  procedure";  effective  3-1 0-W 

PUBUC  TELECOMMUNICATIONS 

HEW  decides  to  develop  regulations  on  equal  employment 
opportunity  in  pJOUc  broadcasting 

ENERGY 

DOE  amends  the  Mandatory  Petroleum  Price  Regulations 
concerning  the  resubmission  and  refiling  of  refiner  monthly 
cost  allocation  report  forms;  effective  5-1-79 

COAL  MINING 

Interior/SMRE  issues  regulations  on  a  pemwnent  regutatory 
program  for  surface  coal  mining  and  reclamation  opemons 
(Part  II  of  this  Issue) 

HEALTH  CARE  BOARDS  OF  INQUIRY 

FMCS  proposes  giving  parties  options  to  usual  Board  of 
Inquiry  procedures  in  health  care  labor  disputes:  comments  by 

4-12-79 

ALCOHOUC  BEVERAGES 

Treasury/ ATF  extends  comment  period  on  labeling  and  adver- 
tising of  mne.  distilled  spirits  and  malt  beverages;  comments 

KW     ft    .J     I    TO  .....■■■■LXXJl.. » 'Tt 

BACILLUS  OF  CALMETTE  AND  QUERIN 
(BCG)  VACCINE 

HEW/FDA  issues  additional  manufacturing  standards;  arfeo- 

tive  5-14-79 

OCCUPATIONAL  EXPOSURE  TO  LEAD 
Labor/OSHA  announces  notice  of  partial  judWal  stay.  3-1  -79.. 

INCOME  TAX 

Treasury/IRS  issues  mle  on  amortization  of  expendttures  for 
qualified  on-theiob  training  and  chMd  care  facttttes 

EMPLOYMENT  TAXES 

Treasury/IRS  promulgates  rule  on  Federal  collection  and  ad- 
ministration of  qualified  State  individual  income  taxes  and 
Income  tax  collected  at  source;  effective  12-20-78 

COTTON  IMPORTS 

QTA  Increases  1978  levels  for  certain  cotton  and  marwnade 
fiber  textile  products  from  Indn  and  Colombia  C2  documents).. 

MEDICAL  RADIATION  TECHNOLOGISTS 

HEW/FDA  announces  intent  to  propose  recommendations  tor 
qualification;  comments  by  7-11-79 

NEW  DRUGS 

HEW/FDA  partially  stays  regulation  requiring  the  results  of 
certain  compati)ility  studtes  leganing  NOA's  for  large  volume 
parenteral  drugs  in  plastic  containers;  effective  3-13-79 


y 


14553 
14582 

14534 

14902 

14577 

14677 

14541 
14554 

14648 
14552 


14618, 
14617 


14837 


14540 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  YiEEK 

The  following  agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/Friday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914.  August  6. 1976.) 


TiMMtey 

1                                            1 
W*dnMday 

Thursday 

PrMsy 

DOT/COAST  GUARD 

USOA/ASCS 

0OT/CX>AST  GUARD 

USOA/ASCS 

DOT/NHTSA 

USOA/ APHIS 

- 

D0T/(«fr8A 

USOA/ APHIS 

DOT/FAA 

USOA/FNS 

DOT/FAA 

USOA/FNS 

DOT/OHMO 

USOA//FSOS 

DOT/OHMO 

USOA/FSOS 

DOT/OPSO 

USOA/REA 

DOT/OPSO 

USOA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

/ 

LABOR 

HEW/FDA 

f 

/ 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  ttiat  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

(^mments  on  this  program  are  still  invited,  (^mments  should  be  submitted  to  the  Oay-of -the-Week  Program  (k>ordinator,  Office 
of  the  Federal  Register,  r<ational  Archives  and  Records  Service,  (>eneral  Services  Administration,  Washington,  O.C.  20408. 

*NOTE:  As  of  January  1. 1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  tht  Offica  of  Personnel  Manafement  (0PM) 
will  publisli  on  tho  Tuesday/ Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Chril  Servica  Commission.) 


/ 


">•*•» 

'^  «•.?«»* 


Published  dally.  Mondmy  through  Friday  (no  publication  on  Saturdays.  Sunday*,  or  on  oAclal  Federal 
holiday* I. -toy  the  Offlce  of  the  Federal  RegUter.  National  Archives  and  Records  Service.  Ocncral  Services 
Administration.  Washington.  DC.  20408.  under  the  Federal  Register  Act  (49  Sut  500,  as  amended:  44  USC. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  ( 1  CFR  Ch.  I) .  Distribution 
U  made  only  by  the  Superintendent  of  Documents.  US  Government  Printing  Office.  Washington,  D  C  20403. 

The  FKDcaAL  Rccism  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  Issued 
by  Federal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documenu  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Coiigres*  and  other  Federal  agency 
documenu  of  public  Interest  Documents  are  on  ftle  for  public  Inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  issuing  agency. 

The  FcDMAL  Rccism  wUI  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  15  00  per  month  or  $50  per  year,  payable 
In  advance  The  charge  for  individual  copies  Is  75  cents  for  each  Issue,  or  75  cenu  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Document*.  U.S.  Government  Printing  Office,  Wa^tngtoo. 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  tf^e  following  numbers.  General  inquiries  may  t>e 
nnade  t)y  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscription  orders  (GPO) 202-783-3238 

Subscription  problems  (GPO) 202-275-3054 

"Dial  •  a  -  Reg"  (recorded  sum- 
mary of  highligfited  documents 
appearing  in  next  day's  issue). 

Washington.  D.C ^ 202-523-5022 

Chicago.  Ill 312-663-0884 

Los  Angeles,  Calif 213-688-6694 

Scf)edul(ng     of     docunf>ents     for       202-523-3187 

publication. 
Photo  copies  of  documents  appear-  523-5240 

ing  in  the  Federal  Register. 

Connections 523-5237 

Public  Inspection  Desk ' 523-5215 

Finding  Aids 523-5227 

Public  Briefings:  "How  To  Use  the  523-5235 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 


Finding  Aids. 


523-3419 
523-3517 
523-5227 


PRESIDETi^nAL  PAPERS: 

ExecuSve  Orders  and  Proclama- 
tions. 

Weekly  Compilation  of  PreskJential 
Documents. 

Public  Papers  of  the  PreskJents 

Index 

PUBLIC  LAWS: 

Public  Law  numt}ers  and  dates 

Slip  Law  orders  (GPO)  

U.S.  Statutes  at  Large 

Index 

US.  Government  Manual 

Automation 

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 


HIGHUGHTS— Continued 


CIVIL  SERVICE  REFORM 

0PM  extends  comment  period  on  various  previousty  published 
proposed  and  intenm  regulations _ — 

ANTIBIOTICS 

HEW/FDA  exempts  bacttractn-potymyxin  B-neomycin  topical 
ointment  from  t>atch  certification  requirements;  effective 
3-13-79 

MEDICAL  DEVICES 

HEW/FDA  announces  approval  of  dura-soft  contact  lens; 
petitions  for  administrative  review  by  4-12-79 

AIRLINE  DEREGULATION 

CAB  requests  comments  on  direct  sale  of  charter  air  trans- 
portation; comments  by  4-9-79 

LIGHT  WATER  REACTOR  PLANTS 

NRC  issues  notice  on  investigation  and  evaluation  of  stress 
corrosion  crackir>g  in  piping 

MEETINGS— 

Administrative  ConfererKe  of  the  United  States:  Committee 
on  Informal  Action,  3-26-79 

CFTC:  Advisory  Corrwruttee  on  State  Jurisdiction  and  Re- 
sponsit>ilities  urxler  the  Commodity  Exchange  Act,  3-29 
and  3-30-79  

CRC:  Hawaii  Advisory  Committee,  3-30-79 

G<^gia  Advisory  Committee,  4-6-79  

Minnesota  Advisory  Committee,  4-18-79 . 

Vermont  Advisory  Committee,  4-5-79 

Commerce/ IT  A:  Computer  Peripherals,  Components  arxl 
Related  Test  Equipment  Technical  Advisory  Committee, 
3-29-79 * 


14533 


14638 


14639 


14609 


14655 


14606 


14618 
14612 
14612 
14612 
14613 


14613 


OOT/FHWA:  Highway  Cost  Allocation  Study  and  Soficitation 

of  Comments,  3-23-79 _ - 

FRA:  Prehearing  Conference  on  Emergency  Order  Limit- 
ing Movement  of  Hazardous  Materlate,  3-14-79 

HEW/ AC:  Federal  Council  on  tfie  Aging,  3-29  arxJ  3-30-79  . 
CDC:  Occupational  Health  Nurse  and  Employee  Mental 
Health  Course  Revision  and  Task/Activity  Analysis  Proj- 
ect for  Occupational  Nursing  Profession,  3-27  through 

3-29-79 

FDA;  Consumer  Exchange,  3-30-79 - 

NIH:  Board  of  Scientific  Counselors.  4-25  and  4-26-79 

Epilepsy  Advisory  Committee,  5-11-79  

Heart,  Lung,  and  Blood  Research  Review  Committee  A, 

3-30  and  3-31-79 

Mental  Retardation  Research  Committee,  4-16  through 

4-18-79 

Minority  Access  to  Research  Careers  Review  Committee, 

4-6  and  4-7-79 

National  Diabetes  Advisory  Board,  4-2  and  4-3-79 

Interior/BLM:    Rawlins   District  Grazing  Advisory   Board, 

3-30-79 - 

NPS:  Kalaupapa  National  Historical  Park  Advisory  Com- 
mission, 4-3-79 

Secy:  Outer  Contmental  Shelf  Advisory  Board-Policy  Com- 
mittee-Mid-Atlantic Region,  3-28-79 

Justice:  United  States  Circuit  Judge  Nominating  Commis- 
sion; Southern  Ninth  Circuit  Panel,  3-30  arxl  3-31-79 

National  Netght>ortK>od  Reinvestment  Corporatkxi:  Board  of 

Directors,  3-1 5-79 » 

NFAH:  Dance  Advisory  Panel'.  3-31.  4-1  and  4-2-79 

Music  Advisory  Panel  (Challenge  Grants).  4-10  and 

4-11-79 

Opera-Musical  Theater  Advisory  Panel.  4-5  and  4-6-79 .. 


14662 

14664 
14636 


14636 
14637 
14642 
14642 

14642 

14642 

14643 
14643 

14644 

14646 

14646 

14647 

14653 
14652 

14652 
14652 
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HIQHUQHTS— ContiniMd 


contents 


Thwter  AdvJwry  Panel,  3-30,  3-31  and  4-1-79 14«53 

Visual  Arts  Adv^ory  Panel  (Services  to  the  Field),  3-26, 

3-27,  and  3-28-79 14653 

U.S.  Arnw  Control  and  Disannament  Agency:  General  Ad- 
viaofy  ConHDittee.  4-19  and  4-20-79 14609 

CHANGED  MEETING— 

Commerce/lTA:  Numencally  Controlled  MacNrte  Tool  Tech- 
•     nical  Advisory  Committee.  3-19-79 14614 

CANCELLED  MEETINGS—  * 

^  CRC:  Alaska  Advisory  Committee.  3-16-79  (2  documents)..  14612 

HEW/FDA;  Board  of  Tea  Experts  3-15  and  3-16-79  14640 

NIH:  Biometry  and  Epidemiology  Contract  Review  Com- 
mittee, 3-16-79 14641 


Bkxnedteal  Engineerir>g  ar>d  IrratrurDer^tation  Branch; 
"The  Use  of  Microprocessor-Based,  Intelbgent'  Ma- 
chines in  Patient  Care",  4-24  through  4-26-79 14641 

0PM:    Federal    Prevailing    Rate    Adviaory    Committee, 

3-15-79 14635 

HEARINGS— 

DOE/FERC:  Public  Utility  Regulatory  Policies  Act  of  1978; 
regional  hearings,  3-15.  3-19,  3-22.  and  3-26-79  14562 

SUNSHINE  ACT  MEETINGS „ 14703 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II,  Intenor/SMRE „ 14902 


reminders 


(The  Items  in  this  list  were  editorially  compiled  as  an  aid  to  Pkddui.  Rxoistkr  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rule*  Going  Into  Effect  Today 


EPA— Revision  to   Emission  Testing   Proce- 
dure  - 2960;  1/12/79 


Ust  of  PutHIc  L^ws 


Note  No  public  laws  have  beeh  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  law  numt>ers  and  inclusion  in 
today's  listing 

[Last  Listing  March  9.  1979] 
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ADMINISTRATIVE  CONFERENCE  OF 
UNITED  STATES 

Propoaed  Rules 

Agency  regtilatory  decisional 
processes;  cost-benefit  and 
analytical  methods;  correc- 
tion      14562 

Noticee 

Meetings: 
Informal  Action  Committee  ...   14608 

AGING,  FEDERAL  COUNCiU~ 
Noticee 
Meetings: 
Council  on  Aging 14636 

AGRICULTURAL  MARKETING  SERVICE 
Rule* 

Oranges  (navel)  grown  in  Ariz, 
and  Calif 14533 

Proposed  Rules 
Milk  marketing  orders: 
Texas  et  al 14584 

AGRICULTURAL  STABILIZATION  AND 
CONSERVATION  SERVICE 

Rules 

Payment  limitation,  Indian  tri- 
bal farming  ventures:  correc- 
tion t 14533 

AGRICULTURE  DEPARTMENT 

See      Agricultural      Marketing 
Service;  Agricultural  Stablli-    • 
zation  and  Conservation  Serv- 
ice; Soil  Conservation  Service. 

AIR  FORCE  DEPARTMENT 
Notices 

Privacy  Act:  systems  of  rec- 
ords     14618 

ALCOHOL,  DRUG  ABUSE,  AND  MENTAL 
HEALTH  ADMINISTRATION 

Notices 

Committees;  establishment,  re- 
newals, terminations,  etc.: 
Minority    Advisory    Conmiit- 
tee 14636 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU  ^ 

Proposed  Rules 

Alcoholic  beverages;  partial  in- 
gredient labeling;  extension  of 
time 14577 

ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Notices 

Meetings: 
General  Advisory  Committee .   14609 


ARTS  AND  HUMANITIES,  NATIONAL 
FOUNDATION 


Meetings: 

Dance  Advisory  Panel 14652 

Music  Advisory  Panel 14652 

Opera-Musical  Theater  Advi- 
sory Panel 14652 

Theater  Advisory  Panel 14653 

Visual  Arts  Advisory  Panel 14653 

CIVIL  AERONAUTICS  BOARD 
Rules 

Cargo  indirect  air  carriers;  liber- 
alized regulation:  editorial 
amendment 14536 

Notices 

Air  carriers:  charter  air  trans- 
portation direct  sale  and  con- 
trol relationships:  inquiry 14609 

Hearings,  etc.: 
Former    large    irregular    air 
service  investigation 14612 

CIVIL  RIGHTS  COMMISSION 

Notices 

Meetings,  State  advisory  com- 
mittees: 
Alaska;  cancellation  (2  docu- 
ments)   14612 

Georgia 14612 

Hawaii 14612 

Minnesota 14612 

Vermont —   14613 

COMMERCE  DEPARTMENT 

See  Economic  Development  Ad- 
ministration; Industry  and 
Trade  Administration;  Marl- 
time  Administration;  National 
Technical  Information  Serv- 
ice. 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Notices 

Meetings: 
State    Jurisdiction    and    Re- 
sponsibilities Advisory  Com- 
mittee    14618 

DEFENSE  DEPARTMENT 

See  Air  Force  Department;  Navy 
T  Department. 

DISEASE  CONTROL  CENTER 
Notices 

Meetings: 
Occupational  Health  Nurse 
and  Employee  Mental 
Health  Course  Revision,  and 
Task/ Activity  Analysis  Proj- 
ect for  Occupational  Nurs- 
ing Profession 14636 


DRUG  ENFORCEMENT  ADMINISTRATION 


Registration  applications,  etc.: 
bontroUed  substances: 
Burks.  Charles  J..  M.D 14647 

ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

Notices 

Environmental  statements: 

availability,  etc.: 
Carteret  County  Convention 
Center,  Bogue  Banks.  N.C. ..   14613 

ECONOMIC  REGULATORY 
ADMINISTRATION 

Rules 

Petroleum  allocation  and  price 
regulations: 
Refiners;  mon|.hly  cost  alloca- 
tion report  forms;  submis- 
sion and  refiling 14534 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Notices 

Environmental  statements;  Job 
Corp    centers;    availability, . 
etc.: 
Salvation      Army      Officers' 
Training    Center,    Bronx, 
N.Y 14647 

ENERGY  DEPARTMENT 

See  Economic  Regulatory  Ad- 
ministration; Federal  Energy 
Regulatory  Commission; 
Hearings  and  Appeals  Office, 
Energy  Department. 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Air  quality  Implementation 
plans;  approval  and  promul- 
gation; various  States,  etc.: 

Maryland 14555 

Air     quality      implementation 
plans;    delayed    compliance 
orders: 
Ohio 14558 

Proposed  Rules 
Ocean  dumping: 
Denial  or  restrictions  of  dis- 
posal sites 14578 

Notices 

Pesticides,    emergency    exemp- 
tion applications: 
Ferriamlcide; 14833 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notices 

FM  broadcast  applications 
ready  and  available  for  pro- 
cessing    14634 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


Meetings:  Sunshine  Act 14703 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

PropOMd  RulM 

Electric  utilities: 
Retail  service  cost:  collection 
and    reporting    procedures; 
hearing 14562 

Notice* 

Hearings,  etc.: 
Colorado  Interstate  Gas  Co  ...    14620 
Colombia  Gulf  Transmission 

Co „ 14620 

Consolidated      Gas      Sdpply 

Corp 14621 

Exxon  Pipeline  Co.  et  al  14621 

Florida  Power  &  Light  Co 14622 

National    Fuel    Gas    Supply 

Corp 14623 

Natural  Gas  Pipeline  Co.  of 

America „ 14624 

New  England  Powe^Co 14625 

Northern  Natural  Gas  Co 14626 

Pacific    Interstate    Transmis- 
sion Co  14626 

United  Gas  Pipeline  Co 14627 

United  Gas  Pipeline  Co.  et  al..    14627 
Meetings;  Sunshine  Act 14703 

FEDERAL  HIGHWAY  ADMINISTRATION 

Notices 

Meetings: 
Highway    cost    allocation 
study;  inquiry  14662 

FEDERAL  INSURANCE  ADMINISTRATION 

Proposed  Rules 

Flood  elevation  determinations: 

Arkansa.s  _ 14563 

Illinois  (2  documents) ...  14564.  14566 

Iowa;  correction 14567 

Kansas 14567 

Louisiana  (2  documents) 14568. 

14569 
Michigan  (2  documents) 14569. 

14570 

Mississippi  14571 

Missouri  (2  documents)    14571.  14572 

New  Hampshire 14573 

North  Carolina  14573 

Ohio  (2  documents)  14574.  14575 

Texas 14576 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

Notices 

Unfair    labor    practices    cases: 
processing 14634 

FEDERAL  MARITIME  COMMISSION 

Rules 

Practice  and  procedure: 

Declaratory  order  petitions  ....    14560 
Proposed  Rules 
Practice  and  procedure: 
Prehearing  and  discovery  pro- 
cedures   Improvement;    ad- 
vance notice 14582 


CONTENTS 

Notices 

Agreements  filed,  etc 14635 

FEDERAL  MEDIATION  AND  CONOUATION 
SERVICE 

Proposed  Rules 

Health  care  industo'  labor  dis- 
putes; board  of  inquiry  proce- 
dures; advance  notice „ 14577 

FEDERAL  PREVAILING  RATE  ADVISORY 
COMMITTEE 

Notices 

Meetings: 
Prevailing      Rate      Advi^ry 
Committee;  cancellation 14635 

FEDERAL  RAHJIOAO  ADMINISTRATION 
Notices 

Hazardous  materials:  emergen- 
cy order  limiting  movement: 

prehearing  conference 14664 

Tnistee's  certificates  purchase 
applications: 
Chicago,  Rock  Island  &  Pacif- 
ic Railroad  Co 14663 

FEDERAL  RESERVE  SYSTEM 

Notices 

Meetings;  Sunsljine  Act 14703 

FOOD  AND  DRUG  ADMINISTRATION 

Rules 

Biological  products: 

BCG  vaccine;  standards 14541 

Human  drugs: 
Parenteral   drugs,    large   vol- 
ume, in  plastic  containers: 
compatibility     stlidies;     ad- 
ministrative jitay  ...'. 14540 

Notices 

Human  drugs: 
Bacitracin-Polymyxin   B-Neo- 
mycin  topical  ointment;  ex- 
emption from  certification..    14638 
Medical  devices: 
Serum  alcohol  control;   peti- 
tion for  reclassification 14639 

Durasoft  contact  lens;  premar- 

ket  approval 14639 

Meetings: 

ConsLuner  Exchange 14637 

Tea  Experts  Board;  change  in 

date 14640 

Radiological  health: 
Medical    radiation    technolo- 
gists; qualifications;  recom- 
mendations; inquiry 14637 

GENERAL  SERVICES  ADMINISTRATION 
Notices 

Public  utilities;  hearings,  etc.: 
Alabama  Public  Service  Com- 
mission     14635 

Federal  Communication  Com- 
mission     14635 

Michigan  Public  Service  Com- 
mission     14636 


HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  also  Alcohol,  Drug  Abuse, 
and  Mental  Health  Adminis- 
tration; Disease  Control  Cen- 
ter; Food  and  Drug  Admin- 
istration; Health  Services 
Administration:  National  In- 
stitute for  Occupational  Safe- 
ty and  Health:  National 
Institutes  of  Health. 

Proposed  Rules 

Public  broadcasting;  equal  em- 
ployment opportunity:  ad- 
vance notice 14582 

HEALTH  SERVICES  ADMINISTRATION 

Notices 

Health  care  centers,  primary; 
grant  applications;  productiv- 
ity/effectiveness evaluation 
measures ;....   14640 

HEARINGS  AND  APPEALS  OFFICE. 
ENERGY  DEPARTMENT 

Notices 

Applications  for  exception: 

Cases  filed  (3  documenU) 14628, 

14630,  14632 

HERITAGE  CONSERVATION  AND 
RECREATION  SERVICE 

Notices 

Historic  Places  National  Regis-* 
ter;  additions,  deletions,  etc.: 
California  et  al 14645 

HISTORIC  PRESERVATION.  ADVISORY 
COUNCIL 

Notices 

Livestock  grazing  and  range  im- 
provement programs:  memo- 
randum of  agreement  Interior* 
Department,  proposed 14648 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  Federal  Insurance  Adminis- 
tration. 

IMMIGRATION  AND  NATURALIZATION 
SERVICE 

Proposed  Rules 

Ports  of  entry;  opening  and  clos- 
ing: 
Indus.  Minnesota 14562 

INDUSTRY  AND  TRADE  ADMINISTRATION 

Notices 

Meetings: 
Computer   Peripherals.   Com- 
ponents  and   Related   Test 
Equipment   Advisory   Com- 
mittee    14613 

Numerically  Controlled  Ata- 
chlne  Tool  Technical  Advi- 
sory Committee;  change  In 
date 14614 


INTERIOR  DEPARTMENT      . 

See  also  Heritage  Conservation 
and  Recreation  Service:  Land 
Management  Bureau;  Nation- 
al Park  Service. 

Notices 

Meeting:    - 
Outer  Continental  Shelf  Advi- 
sory Board 14646 

INTERNAL  REVENUE  SERVICE 
Rules 

Employment  taxes: 

State  Individual  income  taxes. 
Federal  collection  and  ad- 
ministration     14552 

Income  taxes: 

Class  life  asset  depreciation 
range  system;  reporting  re- 
quirements simplification; 
correction 14548 

On-the-job  training  and  child 
care  facilities;  amortization 
of  expenditures 14548 

INTERSTATE  COMMERCE  COMMISSION 

Notices 

Hearing  assignments  — .............~  14664 

Motor  carriers: 
Household  goods;  declaratory 
order  decision;  North  Ameri- 
can Van  Lines.  Inc 14702 

Permanent  authority  applica- 
tion (2  documents) 14675.  14688 

Temporary  authority  applica- 
tions     14665 

Transfer  proceedings 14665 

Rerouting  of  traffic: 
Vermont  Railway,  Inc 14664 

JUSTICE  DEPARTMENT 

See  also  Drug  Enforcement  Ad- 
ministration: Immigration  and 
Naturalization  Service. 

Rules 

Financial  Privacy  Act;  imple- 
mentation   14553 

Notices 

Meetings: 
Circuit     Judge     Nominating 
Commission,  U.S 14647 

LABOR  DEPARTMENT 

See  Employment  and  Training 
Administration;  Mine  Safety 
and  Health  Admini'  .ration; 
Occupational  Safety  and 
Health  Administration;  Pen- 
sion and  Welfare  Benefit  Pro- 
grams Office. 

LAND  MANAGEMENT  BUREAU 
Rules 

Publk  Land  orders: 
Ari»na 14559 

Notloes 
Coal  leasee 
Colorado 14644 


CONTENTS 

Envlroimiental         statements; 
availability,  etc.: 
Outer  Continental  Shelf;  Gulf 
of  Mexico;  oil  and  gas  lease 

sale 14643 

Meetings: 
Rawlins  District  Grazing  Ad- 
visory Board 14644 

Outer  Continental  Shelf: 
Oil  and  gas  leases;  Gulf  of 
Mexico.  Destln  Dome 14643 

MARITIME  ADMINISTRATION 
Notices 

Applications,  etc: 
Great  Lakes-Atlantic  Steam- 
ship Co 14614 

MINE  SAFETY  AND  HEALTH 
ADMINISTRATION 

Notices 

Petitions  for  mandatory  safety 
standard  modification: 

Alabama  Fuel  Co 14648 

Keystone  Coal  Mining  Corp ...   14648 
Pitkin  Iron  Corp.  et  al 14649 

NATIONAL  INSTITUTE  FOR 
OCCUPATIONAL  SAFETY  AND  HEALTH 

Notices 

Occupational  health  nurse  and 
employee  health  course  revi- 
sion; meeting 14636 

NATIONAL  INSTITUTES  OF  HEALTH 

Notices 

Meetings: 

Biometry  and  Epidemiology 
Contract  Review  Commit- 
tee; Cancellation 14641 

Diabetes  National  Advisory 
Board 14643 

Epilepsy  Advisory  Commit- 
tee     14642 

Heart.  Lung,  and  Blood  Re- 
search Review  Committee  A..   14642 

Microprocessor-based  ma- 
chines, intelligent,  confer- 
ence     14641 

Mental  Retardation  Research 
Committee 14642 

Minority  Access  to  Research 
Careers  Review  Committee..   14643 

Scientific  Counselors  Board.,..   14642 

NATIONAL  PARK  SERVICE 
Notices 

Meetings: 
Kalaupapa  National  Histori-     'J 
cal  Park  Advisory  Commis- 
sion     14646 

NATIONAL  SCIENCE  BOARD 
Notices 

Meetings.  Simshine  Act .— ..  14703 

NATIONAL  TECHNICAL  MFOflMATION 
SCRVICt 

Nollees 

InventlcMis,  Goremment-owned; 
availability  for  licensing  (2 
documents) 14614. 14616 


NAVY  DEPARTMENT 
Notices 

Environmental  statements; 

availability,  etc.: 
Naval  Weapons  Center.  China 
Lake.  Calif.;  land  withdraw- 


al 


14620 


NEIGHBORHOOD  REINVESTMENT 
NATIONAL  CORPORATION 

Notices 

Meetings 14653 

NUCLEAR  REGULATORY  COMMISSION 

Notices 

Applications,  etc.: 
Coimecticut   Yankee   Atomic 

Power  Co 

Duke  Power  Co 

Metropolitan  Edison  Co.  et  al.. 
Nuclear  Engineering  Co..  Inc.. 
Virginia  Electric  &  Power  Co.. 
Privacy  Act;  systems  of  rec- 
ords   

Light  water  reactor  plants;  in- 
vestigation and  evaluation  of 
stress  corrosion  cracking  in 
piping 


14654 
14654 
14654 
14655 
14655 

14653 


14655 


OCCUPATIONAL  SAFETY  AND  HEALTH 
ADMINISTRATION 

Rules 

Health  and  safety  standards: 
Lead;  exposure;  partial  Judi- 
cial sUy 14554 

Notices 

State  plans;  development,  en- 
forcement, etc.: 
Wyoming 14649 

PENSION  AND  WELFARE  BENEFIT 
PROGRAMS  OFFICE 

Notloes 

Employee  benefit  plans: 
Prohibitions  on  transactions; 
exemption  proceedings,  ap- 
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[6325-01-M] 

Tititt  5 — Adminittrativ*  Personnel 

CHAPTER  I— OFFICE  OF  PERSONNEL 
MANAGEMENT 

EXTENSION  OF  TIME  FOR  PUBLIC 
COMMENT  ON  OPM  INTERIM  REG- 
ULATIONS 

AGENCY:  Office  of  Personnel  Man- 
agement. 

ACTION:  Extension  of  comment 
period  on  interim  regxilations. 

SUMMARY:  The  Office  of  Personnel 
Management  is  extending  the  com- 
ment period  on  the  interim  regiila- 
tions  shown  be^ow.  This  extension  is 
being  made  to  make  it  easier  for  agen- 
cies, unions,  and  Interested  members 
of  the  public  to  comment  on  the  nu- 
merous OPM  amendments  to  the  Code 
of  Federal  Regulations  resulting  from 
the  enactment  of  the  Ovil  Service 
Reform  Act  of  1978.  (Pub.  L.  95-454). 

The  regulations  -affected  and  the 
new  comment  dates  are: 

Regvlationi  Publisfied  in  Federal 
Register.  VoL  44,  No.  11— Tuesday. 
January  16.  1979  (44  FR  3441.  3446, 
3447) 

Part  308— Volunteer  Service.  Old 
Comment  Date:  March  12.  1979.  New 
Comment  Date:  April  30. 1979. 

Part  315— Career  and  Career  Condi- 
tional Employment— I*robationary  Pe- 
riods for  New  Managers  and  Supervi- 
sors. Old  Comment  Date:  March  12, 
1979.  New  Comment  Date:  April  30. 
1979, 

Part  430— Performance  AppraisaL 
Old  Comment  Date:  March  12.  1979. 
New  Comment  Date:  May  12.  1979. 

Regulations  Published  in  Federal 
Register.  VoL  44.  No.  14— Friday,  Jan- 
uary 19.  1979  (44  FR  3945) 

Part  330— Recruitment.  Selection, 
and  Placement  (General)— notifying 
State  Job  Service  Offices  of  Federal 
Vacancies.  Old  Comment  Date:  March 
20.  1979.  New  Comment  Date:  April  30, 
1979. 

Reffulations  Published  in  Federal 
Register.  Vol  44,  No.  16— Tuesday. 
January  23,  1979  (44  FR  4649.  4650) 

Part  315— Career  and  Career  Condi- 
tional Employment— Disabled  Veter- 
ans. 


Part  316— Temporary  and  Term  Em- 
ployment—Disabled Veterans. 

Part  410— Training. 

Part  550— Pay  Administration  (Gen- 
eral)—Reductions  in  Military  Retired 
Pay. 

Part  831— Retirement.  Old  Comment 
Date  for  these  Parts:  March  26.  1979. 
New  Comment  Date  for  these  Parts: 
April  30.  1979. 

Regulations  Published  in  Federal 
Register.  Vol  44,  No.  34— Friday.  Feb- 
ruary 16,  1979  (44  FR  10041) 

Chapter  1— Office  of  Personnel  Man- 
agement. Civil  Service  Reform.  Sub- 
ject: Interim  Regulations  delegating 
authority  to  agencies  to  talte  certain 
actions  without  prior  approval  of 
OPM.  Old  Comment  Date:  April  17, 
1979.  New  Comment  Date:  June  16, 
1979. 

EFFECTIVE  DATE:  March  12.  1979. 

FOR      FURTHER      INFORMATION 
CONTACT. 

Comments  or  questions  on  specific 
regulations  should  be  addressed  to 
the  individual  whose  name  and  ad- 
dress are  given  In  the  'FOR  FUR- 
THER INFORMATION  CON- 
TACT" section  of  each  regvilation. 
Comments  or  questions  on  the  over- 
all extension  of  the  comment  period 
itself  should  be  directed  to  Frank  A. 
Lancione.  (202)  632-6898. 

Office  of  Personnel 

Management. 
Beverly  M.  Jones, 
Issuance  System  Manager. 
[PR  Doc  79-7254  PUed  3-12-79;  8:45  am] 


[3410-05-M] 

THto  7 — Agriculturs 

CHAPTER  VII— AGRICULTURAL  STA- 
BILIZATION AND  CONSERVATION 
SERVICE  (AGRICULTURAL  ADJUST- 
MENT), DEPARTMENT  OF  AGRICUL- 
TURE 

suBCHArm  D— niovisioNS  common  to 

MORi  THAN  ONE  PtOGRAM 

PART  795— PAYMENT  UMITATION 

AGENCY:    Agricultural    SUbUization 
and  Conservation  Service. 

ACTION:  Correction  of  Subchapter  D 
Heading. 


SUMMARY:  In  F.R.  Doc.  44-2567  ap- 
pearing on  page  2567  in  the  Federal 
Register  of  January  12.  1979.  the  Sub- 
chapter D  heading  is  corrected  by  de- 
leting the  word  "person"  and  Inserting 
the  word  "program". 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Robert  Coplln.  (202)  447-3471, 

Signed    at    Washington.    D.C.    on 
March  2.  1979. 

Ray  Fitzgerald. 

Administrator,  Agricultural  Sta- 
bilization   and    Conservation 
Service. 
[FR  Doc.  79-7480  FUed  3-12-79:  8:45  am] 


[3410-02-M] 

CHAPTER  U(— AGRICULTURAL  MAR- 
KETING SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE- 
PARTMENT OF  AGRICULTURE 

[Navel  Orange  Regulation  455.  Amendment 
2] 

PART  907— NAVEL  ORANGES 
GROWN  IN  ARIZONA  AND  DESIG- 
NATED PART  OF  CALIFORNIA 

Limitation  of  Handling 

AGENCY:  Agricultural  Marketing 
Service.  USDA, 

ACTION:  Final  Rule. 

SUMMARY:  This  action  increases  the 
quantity  of  navel  oranges  that  may  be 
shipped  during  the  period  March  2-8. 
1979.  Such  action  is  needed  to  provide 
for  orderly  marketing  of  fresh  navel 
oranges  for  the  period  specified  due  to 
the  marketing  situation  confronting 
the  orange  industry. 

DATES:  The  amendment  is  effective 
for  the  period  March  2-8. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Fadings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
907,  as  amended  (7  CFR  Part  907),  reg- 
ulating the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part 
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of  California,  effective  under  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937.  as  amended  (7  U.S.C.  601-«74). 
and  upon  the  basis  of  the  recommen- 
dations and  information  submitted  by 
the  Navel  Orange  Administrative 
Committee,  established  under  this 
marketing  order,  and  upon  other  in- 
formation, it  is  found  that  the  limita- 
tion of  handling  of  navel  oranges,  as 
hereafter  provided,  will  tend  to  effec- 
tuate the  declared  policy  of  the  act  by 
tending  to  establish  and  maintain  such 
orderly  marketing  conditions  for  such 
oranges  as  will  provide,  in  the  inter- 
ests of  producers  and  consumers,  an 
orderly  flow  of  the  supply  thereof  to 
market  throughout  the  normal  mar- 
keting season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices, 
and  is  not  for  the  purpose  of  maintain- 
ing prices  to  farmers  above  the  level 
which  it  is  declared  to  be  the  policy  of 
Congress  to  establish  under  the  act. 
This  regulation  has  not  t)een  deter- 
mined significant  under  the  USDA  cri- 
teria for  implementing  Executive 
Order  12044. 

The  committee  met  on  March  7. 
1979  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regiilatlon.  and  recom- 
mended quantities  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  weelts.  The  committee  re- 
ports the  demand  for  navel  oranges 
continues  improving. 

It  Is  further  found  that  it  Is  Imprac- 
ticable and  contrary  to  the  public  in- 
terest to  give  preliminary  notice. 
engage  in  public  nilemaking,  and  post- 
pone the  effective  date  until  April  12, 
1979  (5  U.S.C.  553).  because  of  insuffi 
dent  time  between  the  date  when  in- 
formation became  available  upon 
which  this  regulation  and  amendment 
are  based  and  the  effective  date  neces- 
sary to  effectuate  the  declared  policy 
of  the  act.  Interested  persons  were 
given  an  opportunity  to  submit  Infor- 
mation and  views  on  the  regulation  at 
an  open  meeting,  and  the  amendment 
relieves  restrictions  on  the  handling  of 
navel  oranges.  It  is  necessary  to  effec- 
tuate the  declared  purposes  of  the  act 
to  make  these  regulatory  provisions 
effective  »s  specified,  and  handlers 
have  beeii  apprised  of  such  provisions 
and  the  effective  time. 

1.  Paragraph  (aXl)  and  (aK2)  in 
9  907.755  455  as  amended  (44  FR 
11745.  12606).  is  hereby  further 
amended  to  read: 

S  907.733    Navel  Orange  Regulation  733. 

(a)  •  •  • 

(1)  District  1;  978.000  cartons. 

(2)  District  2:  172.000  cartons. 


(Sees.  1  19.  U  Stat.  31.  as  amended:  7  VS.C 


lULES  AND  REGULAnONS 

Dated  March  8,  1979. 

D.  S.  KUKYLOSKI. 

Acting   Deputw    Director.    Fruit 
and   Vegetable  Division.  Agri- 
cultural Marketing  Service. 
(FR  Doc.  79-7617  Filed  3-12-79:  8:45  ami 
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THI*  10— En«rgy 

CHAPTEK  U— OEPASTMENT  OF 
ENERGY 

(Docket  No.  ERA-R-7a-I61 

PART  212— MANDATORY 
PETROLEUM  PRICE  REGULATIONS 

R«fubmii»ien  and  Rafinng  of  FEO-96, 
P110,  and  ElA-14  Forms 

AGENCY:   Economic  Regulatory  Ad- 
ministration. Department  of  Energy.  ^ 

ACTION:  Pinal  rule. 
SUMMARY:  The  Economic  Regula- 
tory Administration  (ERA)  of  the  De- 
partment of  Elnergy  (DOE)  hereby 
adopts  amendments  to  the  Mandatory 
Petroleum  Price  Regulations  concern- 
ing the  resubmission  and  refiling  of  re- 
finer monthly  cost  allocation  report 
forms.  Under  these  amendments,  re- 
finers win  not  be  permitted  to  refile 
PEO-96.  FEA/DOE  PI  10  or  EKDE  EIA- 
14  forms  after  one  year  from  the  date 
of  the  original  filing,  except  (1)  re- 
ports for  periods  prior  to  one  year 
from  the  date  of  refiling  may  be  re- 
flled  through  June  1,  1979,  (2)  where 
expressly  authorized  by  DOE  regula- 
tion or  order,  or  (3)  where  written  per- 
mission to  resubmit  or  refile  Is  granted 
for  good  cause  shown. 

The  primary  function  of -the  refiner 
cost  allocation  report  is  tor  provide  the 
data  necessary  for  the  POE  to  assure 
compliance  with  the  DOE  price  regu- 
lations applicable  to  refiners.  The  pur- 
pose of  these  amendments  is  to 
ensure,  for  the  benefit  of  industry 
compliance  efforts  and  DOE  enforce- 
ment functions,  more  stabilized  audit 
data  by  providing  explicit  regulatory 
provisions  regarding  the  time  for  refil- 
ing cost  allocation  reports  and  the 
type  of  revisions  which  may  be  made 
on  the  forms. 

EFFECTIVE  DATE:  May  1.  1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

William  Webb  (Office  of  Public  In- 
formation). Room  B-110.  2000  "M" 
Street.  NW..  Washington.  D.C.  20461 
(202)  634-2170. 

Csu-1  Corrallo  (Solicitor  to  the  Spe- 
cial Counsel  for  Compliance).  De- 
partment of  Energy.  Room  3407, 
12th  and  Pennsylvania  Avenue.  KW.. 
Washington.  D.C.  20461  (202)  633 
8288. 


Doug  Mclver  (Entitlements  Program 
Office),  EJconomlc  Regulatory  Ad- 
ministration, Room  6128-1.  2000  "M" 
Street,  NW.,  Washington.  D.C.  20461 
(202)  254-8660. 

Clyde  Dehoff  (Office  of  Enforce- 
ment Policy  and  Plaimlng),  EkJonom- 
Ic  Regulatory  Administration,  room 
5114-0.  2000  -M"  Street.  NW.. 
T^hlngton.  DC.  20461  (202)  254- 
3426. 

Lloyd  Costley  (Office  of  Regulations 
and  Emergency  Planning).  Ekionomic 
Regulatory  Administration,  Room 
2314.  2000  'M"  Street,  NW..  Wash- 
ington, DC.  20461  (202)  254-8034. 
Jeffery  Conrad  (Office  of  General 
Counsel),  Department  of  EJnergy, 
1000  Independence  Avenue.  SW.. 
Room  6A-127.  Washington.  D.C. 
20585.  (202)  252-6754. 

SUPPLEMENTARY  INFORMATION: 

I.  Backffround. 

II.  Am*7id7nents  Adopted. 

I.  BACKCBOimD 

On  October  11.  1978.  the  DOE  Issued 
a  Notice  of  Proposed  Rulemaking  and 
Ptiblic  Hearing  (43  FR  47978.  October 
18.  1978)  to  amend  certain  provisions 
of  the  DOE'S  petroleum  price  regula- 
tions applicable  to  refiners  which 
would  limit  the  resubmission  and  refil- 
ing of  refiner  monthly  cost  allocation 
reporting  forms. 

Section  212.126(b)  of  the  DOE  Man- 
datory Petroleum  Price  Regulations 
(10  CFR  212.126(b))  requires  that  re- 
finers 

*  *  *  shaU  prepare  and  file  with  the  FEO 
periodic  reports  in  accordance  with  forms 
and  instructions  issued  by  FEO.  Each  refin- 
er shall  submit  its  calculations  under  the 
formulas  of  1212.83  in  accordance  with 
forms  and  instructions  issued  by  FEO. 

(This  requirement,  effective  January 
14,  1974,  was  issued  by  the  Federal 
Energy  Office  (FEO)  (39  FR  1924. 
January  15,  1974)  to  replace  an  Identi- 
cal requirement  contained  in  the  ini- 
tial mandatory  petroleum  price  regula- 
tions Issued  by  the  Cost  of  Living 
Council  on  August  17.  1973  (6  CFR 
150.363(a)(2).  38  FR  22536.  August  22. 
1973). 

Pursuant  to  this  provision,  the  FEX3 
issued  a  mandatory  reporting  form, 
the  FEO-96.  applicable  to  all  U.S.  "re- 
finers" as  that  term  is  defined  In  10 
CFR  212.31.  In  January  1976.  the 
FEIO's  successor  agency,  the  Federal 
Energy  Administration,  issued  a  new 
form  to  replace  the  FEO-96.  the  PllO- 
M-1  (PI  10).  Effective  July  1978.  the 
EIA-14  form  replaced  the  PI  10.  Pursu- 
ant to  the  requirement  in  1212.126 
that  refiners  file  "periodic  reports." 
the  Instructions  to  FEO-96.  PI  10  and 
EIA-14  require  that  the  form  be  filed 
monthly,  and,  with  respect  to  the  PI  10 
and  EIA-14.  45  days  after  the  last  day 


of  the  month  to  which  the  data  are 
applicable  (month  of  measiu^ment). 
The  FeO-96  was  required  to  be  filed 
within  10  days  after  the  month  of 
measurement. 

The  primary  purpose  of  the  FEO-96, 
PI  10.  and  EIA-14  ( "Refiner's  Monthly 
Cost  Allocation  Report")  Is  to  assure 
compliance  with  and  enforcement  of 
S  212.83  of  the  DOE  price  regulations, 
which  prescribes  the  method  of  allo- 
cating the  increased  costs  that  refiners 
may  add  to  lawful  May  15,  1973  selling 
prices  when  calculating  current  maxi- 
mum selling  prices  of  covered  prod- 
ucts. The  FEO-96,  PI  10,  and  EIA-14 
also  provide  the  data  necessary  for  the 
DOE  to  fulfiU  its  responsibility  to 
monitor  certain  cost  and  price  move- 
ments within  the  United  States  petro- 
leum industry. 

The  FEO-96.  PI  10.  and  EIA-14  all 
provide  for  amending  an  initial  filing 
and  resubmitting  a  revised  report. 
(See,  for  example.  EIA-14.  "Part  1. 
Identification  DaU"  item  (7).)  We  rec- 
ognize that  these  reports  sometimes 
require  the  use  of  estimated  data  and 
that  In  dealing  with  such  calculations 
some  good  faith  errors  are  unavoid- 
able. However.  In  order  to  more  effec- 
tively stabilize  cost  allocation  data  for 
the  purpose  of  finalizing  compliance 
actions  or  audits,  and  to  prevent  possi- 
ble cirtmmvention  of  the  regulations 
by  inappropriate  use  of  the  resubmis- 
sion pr(K«dure.  it  is  necessary  to  issue 
explicit  regulatory  provisions  regard- 
ing the  time  for  refiling  cost  allocation 
reports  by  refiners  and  the  types  of  re- 
visions which  may  be  made  on  the 
forms. 

In  the  October  11.  1978  Notice,  we 
proposed  to  limit  the  period  for  refil- 
ings to  60  days  from  the  date  of  the 
original  filing,  with  two  exceptions:  (1) 
Where  expressly  authorized  by  DOE 
regulation  or  order,  or  (2)  where  writ- 
ten permission  to  resubmit  or  refile  is 
granted  by  DOE  for  good  cause  shown. 

In  response  to  our  request  in  the  Oc- 
tober 11  Notice,  we  received  53  written 
Cbmments  addressed  to  the  proposed 
amendments.  A  public  hearing  was 
held  in  Washington,  D.C.  at  which  15 
persons  testified  While  several  com- 
menters  agreed  with  the  DOE  that  a 
reasonable  time  limit  and  objective 
framework  was  needed  regarding  the 
reporting  and  auditing  of  industry 
cost/price  data,  most  of  the  oral  and 
written  comments  reflected  opposition 
to  the  proposal,  primarily  with  respect 
to  the  proposed  60-day  limitation.  The 
major  negative  arguments  presented 
retarding  tbe  tO-dajr  proposal  were  as 
followK  (a)  Th«  M-day  UmiUtion 
would  effectlTcly  pndtaM  adjust- 
ments for  certain  costs  which  art 
often  not  flnaliaed  within  60  days  (fCN- 
example,  marine  transportatimi  costa 
including  demurrage,  late  liquidation 
by  ciMtoms  of  Import  rolumea,  and  ad- 
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dltonal  costs  due  to  corrections  made 
by  internal  and  private  external  audits 
after  60  df>.ys)  and  such  denial  of  a 
practical  opportunity  to  recoup  costs 
is  a  denial  of  the  statutory  right  to  a 
dollar-for-dollar  cost  passthrough;  (b) 
any  Increased  allowable  costs  in  a 
prior  period  due  to  retroactive  DOE 
Interpretations,  rulings  and  clarifica- 
tions and  court  decisions  could  not  be 
automatically  reported  by  a  unilateral 
refiling  of  an  amended  cost  allcxattlon 
form;  (c)  would  freeze  inaccurate  data 
and  often  give  the  false  appearance  of 
an  overcharge;  (d)  is  Inconsistent  with 
longer  resubmission  periods  estab- 
lished by  other  agencies. 

II.  Amendments  Adopted 

We  have  carefully  considered  the 
conmients  of  all  persons  who  partici- 
pated in  this  proceeding,  and  we  have 
concluded  that  we  should  adopt  the 
proposed  amendments  to  the  present 
reporting  with  certain  important 
modifications. 

Under  these  amendments,  refiners 
will  have  until  June  1.  1979  (a  period 
of  approximately  eighty  days  from  the 
issuance  date  of  the  amendments)  to 
resubmit  or  refile  cost  allocation  re- 
ports for  any  month  of  measurement 
beginning  with  September  1973.  While 
such  resubmissions  and  refilings  will 
be  automatically  accepted,  the  adjust- 
ed data  submitted  will  be  subject  to 
verlf  i(».tlon  and  approvaL 

After  June  1.  1979.  refiners  may  tml- 
laterally  resubmit  or  refile  amended 
cost  allocation  reports  up  to  one  year 
from  the  date  of  the  original  filing, 
and  such  amended  reports  will  be  rou- 
tinely accepted  subject  to  audit.  The 
one-year  provision  Is  a  change  from 
the  October  1978  proposal,  which  pro- 
vided for  a  60-day  limitatiort  This 
change  should  acconuncxlate  many  of 
the  potential  problems  expressed  In 
the  comments  regarding  a  60-day  limi- 
tation. 

After  Jtme  1.  1979.  a  refiner  may  re- 
submit or  refile  an  amendment  to  an 
original  filing  that  is  more  than  one 
year  old  only: 

(A)  Where  expressly  authorized  by 
DOE  regulation  or  order,  or  (B)  where 
written  permission  is  granted  by  DOE 
for  good  cause  shown. 

Example  #1:  A  refiner  which  files  an 
EIA-14  form  on  April  14.  1979.  for  the 
Febniary  1979  month  of  measurement 
may  not,  after  April  14.  1980.  refile  an 
amended  February  1979  EIA-14  form 
without  written  permission  from  DOE. 
Example  #2:  A  refiner  which  filed  its 
January  1978  PI  10  form  on  March  14, 
1978.  and  iU  February  197S  PI  10  form 
on  April  14,  1978,  will  In  both  oases, 
have  imtil  June  1.  1979,  to  refile  the 
two  reports.  Example  #3:  A  refiner 
which  filed  tto  Aprfl  1978  PllO  on 
June  14.  1978.  may  not  refOe  after 
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Jime  14,  1979.  without  written  permis- 
sion from  the  DOE. 

As  indicated  above  any  resubmis- 
sions or  refilings  pursuant  to  the  ini- 
tial grace  i}eri(xl  exception  and  1  year 
exception  are  subject  to  standard 
audit  guidelines  regarding  verification 
of  allowable  costs.  With  respect  to  the 
t}i>e  of  revisions  which  may  be  made, 
a  refiner  will  not  be  permitted  to  use 
the  refiling  procedures  to  circumvent 
DOE  regulations  or  frustrate  current 
DOE  audits  by.  for  example,  reflecting 
arbitrary  reall(x»tion  of  costs  in  a 
prior  period  in  order  to  avoid  the  con- 
sequences of  an  enforcement  action. 
The  allocation  of  costs  to  particular 
products  in  a  particular  month  reflects 
the  election  of  certain  options  by  re- 
finers provided  for  by  the  price  rules. 
For  example,  certain  costs  attributable 
to  general  refinery  products  (GRP) 
may  be  allocated  to  sales  of  gasoline  or 
to  sales  of  a  number  of  products 
within  the  GRP  category.  The  election 
of  such  allocation  options,  in  turn, 
effect  (^(nilation  of  maximimi  allow- 
able prices  in  stibsequent  months.  Ac- 
cordingly. In  the  absence  of  a  final 
order  or  written  permission  from  the 
Department,  such  reallocation  of  costs 
may  not  be  reflected  In  the  refilings  of 
DOE  cost  allocation  forms  permitted 
during  the  one  year  period  for  refiling 
or.  in  the  case  of  older  forms,  by  Jime 
1, 1979. 

Under  the  amendments  adopted,  ap- 
plications for  permission  to  resubmit 
or  refile  must  be  submitted  in  writing 
to  the  DOE  Special  Coimsel  for  Com- 
pliance or  the  ERA  Office  of  Enforce- 
ment, as  appropriate.  The  amend- 
ments include  a  provision  that  a  find- 
ing of  good  cause  will  not  be  made  rou- 
tinely, and  that  the  burden  is  on  the 
applicant  to  demonstrate  that  the 
claimed  errors  or  omissions  in  the  Ini- 
tial report  did  not  result  from  a  failure 
to  exercise  due  care  or  diligence.  Ap- 
plications to  resubmit  or  refile  must  be 
accompanied  by  a  written  statement 
completely  describing  the  proposed  ad- 
justments and  the  reasons  therefor, 
and  a  numerical  schedule  which  re- 
flects both  the  previously  submitted 
figures  and  the  proposed  adjusted  fig- 
ures. Finally,  the  disposition  of  such 
actions  will  contain  a  concise  state- 
ment of  the  reasons  why  the  applica- 
tion was  granted  or  denied,  and  shall 
be  appealable  as  an  order  under  sub- 
part H  of  10  CFR  Part  205.  (DOE  pro- 
cedural regulations). 

With  respect  to  refilings  pursuant  to 
other  DOE  regulations  or  orders,  it 
should  be  emphasised  that  tbe  partic- 
ular restrictions  on  tbe  r— ubmtairtnn 
or  refiling  of  these  forms  are  not  to  bt 
construed  as  a  broad  poUcy  affecting 
other  programs,  such  as  the  DOE  enti- 
tlements program,  which  permit  on- 
going refUlDg  procedures. 
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Th«se  amendments,  u  adopted,  are 
effective  on  May  1.  1979, 

(Emergency  Petroleum  Allocation  Act  of 
1973.  Pub.  L.  93-159.  u  amended.  Pub.  L. 
W-511.  Pub.  L.  94-W.  Pub.  L.  94-133.  Pub.  L. 
#4-163.  and  Pub.  L.  94-385:  Federal  Eneiry 
Administration  Act  of  1974.  Pub.  L.  93-275. 
M  amended.  Pub.  L.  94-332.  Pub.  L.  94-385. 
Pub.  L.  9S-70.  and  Pub.  L.  95-91;  Energy 
Policy  and  Conservation  Act.  Pub.  L.  94-163. 
as  amended.  Pub  L.  94-385.  and  Pub.  L.  95- 
70:  Department  of  Energy  Organization  Act. 
Pub.  L.  95-91:  E.O.  12009.  42  PR  46267) 

In  consideration  of  the  foregoing. 
Part  212  of  Chapter  II.  Title  10  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Issued  tn  Washington.  D.C..  on 
March  6.  1979. 

David  J.  Bardiw. 
'  Administrator,  Economic 

Regulatory  Administration. 

1.  Section  212.126  is  amended  to  add 
a  new  paragraph  (d)  to  read  as  follows: 

1212.126     Report*. 


(dXl)  ResubmisMiona  and  refiling  oj 
reports  by  refiners.  A  refiner  shall  ex- 
ercise due  care  and  diligence  in  the 
preparation  of  cost  allocation  reports 
filed  pursuant  to  this  section.  DOE 
will  routinely  accept  resubmissions  or 
refiling  of  such  reports  only  within 
one  year  after  the  original  filing  or 
submission.  Any  entry  contained  In  an 
otherwise  timely  report  which  pur- 
ports to  change  or  adjtist  retroactively 
an  entry  or  allocation  contained  in  a 
report  previously  filed  or  submitted 
shall  be  considered  a  refiling  or  resub- 
mission for  purposes  of  this  paragraph 
and  will  not  be  given  force  or  effect 
absent  compliance  with  the  provisions 
of  this  paragraph. 

(2)  £rcep/to7u.  Notwithstanding  the 
provisions  of  subparagraph  (dKl)  of 
this  section,  a  refiner  may  resubmit  or 
refile  reports  tmtil  June  1.  1979,  for 
months  of  measurement  beginning 
with  September  1973;  where  expressly 
authorized  by  DOE  regvdation  or 
order,  or  where  DOE  grants  written 
permission  to  resubmit  or  refile  for 
good  cause  shown. 

(3)  Applications  to  resubmit  or  refile. 
In  any  application  for  permission  to 
resubmit  or  refile  a  report  pursuant  to 
subparagraph  (dK2),  DOE  will  not 
make  a  finding  of  good  cause  routine- 
ly. Where  it  appears  that  such  a  find- 
ing may  adversely  affect  the  interest 
of  the  consuming  public,  a  firm  must 
demonstrate  in  its  application,  at  a 
minimum,  that  the  claimed  errors  or 
omissions  In  the  report  or  reports 
which  the  firm  seeks  to  replace  or 
modify  did  not  restilt  from  a  failure  to 
exercise  due  care  and  diligence.  Firms 
must  apply  for  permission  pursuant  to 
subparagraph  (d)(2).  In  writing,  to  the 
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DOE  Office  of  Special  Cotmsel  for 
Compliance  or  Office  of  Enforcement, 
as  appropriate.  AppMcatiorvs  to  resub- 
mit or  refile  must  be  accompanied  by  a 
written  statement  completely  describ- 
ing the  proposed  adjustments  and  the 
reasons  therefor,  and  a  numerical 
schedule  which  reflects  both  the  previ- 
ously submitted  figures  and  the  pro- 
posed adjusted  figures.  The  appropri- 
ate DOE  Office  will  dispose  of  each 
application  in  writing,  with  a  concise 
statement  of  the  reasons  for  granting 
or  densring  the  application.  The  dispo- 
sition of  such  an  application  shall  be 
subject  to  appeal  as  an  order  tmder 
Subpart  H  of  Part  205. 
[FR  Doc.  79-7488  Plied  3-12-79;  t:4S  ami 
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THI«  1 4^A«ronautks  and  Spac* 

CHAPTEt  II— avil  AERONAUTICS 
BOARD 

SUKNArm  A— fCONOMK  KCULATIONS 
(Regulation  Ea%-1110:  Amendment  No.  11 

PART  296— AIRFREIGHT  FORWARD- 
ERS AND  COOPERATIVE  SHIPPERS 
ASSOQATIONS 

March  8.  1979. 
Adopted   by   the   Civil   Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
AGENCY:  Civil  Aeronautics  Board. 

ACrriON:  Editorial  Amendment. 

SUMMARY:  The  amendment  corrects 
a  drafting  error  to  clarify  the  CAB's 
intent,  as  expressed  in  the  preamble  to 
its  recently  reissued  rules  for  indirect 
cargo  <»rrler8  (ER-1094.  44  PR  6634, 
February  1.  1979).  that  the  relief  and 
exemption  from  section  408  of  the  Act, 
when  involving  control  relationships 
of  indirect  cargo  carriers,  is  mutual  to 
both  sides  of  the  transaction,  and  that 
the  exemption  from  section  409  ex- 
tends to  the  officers  of  the  carrier. 
This  editorial  amendment  is  issued 
under  the  delegated  authority  from 
the  CAB  to  iU  General  Counsel  In  14 
CPR  385.19.  Procedures  for  review  of 
this  amendment  are  found  in  Subpart 
C  of  Part  385  of  the  Organization  Reg- 
ulations (14  CFR  S  385.  50  385.54). 

DATES:  Effective:  April  3.  1979. 
Adopted:  March  8.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joseph  A.  Brooks.  Office  of  the  Gen- 
eral Counsel.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue. 
N.W.,  Washington.  DC.  20428.  202- 
673-5442. 

The  Board  amends  Part  296  of  its 
Ekronomic  Regtilations  (14  CFR  296)  as 
follows: 


Section  296.10  is  amended  by  desig- 
nating the  existing  paragraph  as  para- 
graph (a),  by  re-deslgnating  cxisttng 
paragraphs  (a)  through  (k)  as  (a)(1) 
through  (aXll).  respectively,  and  by 
adding  new  paragraphs  (b)  and  (c)  to 
read: 

S29(.ia    ReUef  smI   excaiption   fron   tlw 
Act. 

(a)  Indirect  air  carriers  are  hereby 
relieved  from  the  following  sections  or 
subsections  of  the  Act: 

(1)  Section  401  (Certification): 

(2)  Section  403  (Tarifls).  except  sec- 
tion 403<bK2); 

Nora. -Tariffs  already  on  file  with  the 
Board  may  be  amended  aa  provided  in  Part 
221.  and  may  remain  In  effect  as  evidence  of 
the  rates  and  rules  of  that  carrier  until 
March  14.  1979.  Notice  of  any  change*  In.  or 
exceptions  to.  tariffs  on  fUe  shall  be  fUed 
with  the  Board,  and  placed  with  that  tariff. 

(3)  Section  404(a)  (Carrier's  duty  to 
provide  service,  etc.).  except  the  re- 
quirement to  provide  safe  service, 
equipment,  and  facilities  in  connection 
with  such  transporation: 

(4)  Section  405  (Postal  Rules  A  Reg- 
ulations): 

(5)  Section  406  (Mail  Rates); 

(6)  Subsection  407(b)  (Disclosiu-e  of 
Stock  Ownership); 

(7)  Subsection  407(c)  (Disclosure  of 
Stock  Ownership  by  Officer  or  Direc- 
tor); 

(8)  Subsection  407(d)  (Form  of  Ac- 
coimts); 

(9)  Section  408  (Consolidation. 
Merger  &,  Acquisition  of  Control); 

(10)  Section  409  (Interlocking  Rela- 
tionships): and 

(11)  Section  412  (Pooling  and  other 
Agreements). 

(b)  Direct  air  carriers,  common  carri- 
ers that  are  not  air  carriers,  and  per- 
sons substantially  engaged  in  the  busi- 
ness of  aeronautics  are  exempted  from 
section  408  of  the  Act  with  respect  to 
any  control  transactions  involving  In- 
direct air  carriers. 

(c)  Any  officer  or  director  of  an  indi- 
rect air  carrier  is  exempted  from  sec- 
tion 409  of  the  Act.  to  the  extent  of 
participation  in  interlocking  relation- 
ships involving  an  indirect  air  carrier. 

(Sec.  204<a>  of  the  Prderal  Aviation  Act  of 
1958.  as  amended.  72  8Ut.  743;  49  U.S.C. 
1324.  Reorganization  Plan  No.  3  of  1961.  75 
StaL  837.  26  FR  5989;  49  VJ&.C.  1324  (note).) 

By  the  Civil  Aeronautics  Board: 

Philip  J.  Bakxs.  Jr., 
General  CounseL 
(PR  Doc.  7t-T634  PUed  3-12-79;  8:4»  ami 
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THto  18 — Con««rvaMen  of  Pow«r  ond 
W«rt«r  R»s«urc*« 

CHAPTER  VI— WATER  RESOURCES 
COUNOL 

PART  708— UPPER  MISSISSIPPI  RIVER 
BASIN  COMMISSION:  PUBLIC  PAR- 
TICIPATION IN  UPPER  MISSISSIPPI 
SYSTEM  MASTER  PLAN 

G«fid«lin«s 

AGENCTY:  Upper  Mississippi  River 
Basin  Commission.  United  States 
Water  Resources  CoimclL 

ACTION:  New  rule. 

SUMMARY:  This  document  contains 
guidelines  for  public  participation  in 
the  development,  revision,  and  imple- 
mentation of  the  Upper  Mississippi 
River  System  Comprehensiije  Master 
Management  Plan  mandated  by  Title  I 
of  Pifb.  L.  95-502,  the  Inland  Water- 
ways Authorization  Act  of  1978.  In  ad- 
dition, a  plan  of  study  for  the  public 
participatory  program  will  be  devel- 
oped by  the  Commission  consistent 
with  the  guidelines  in  Part  708. 

DATES:  Part  708  is  effective  March 
13.  1979.  The  Commission  will  receive' 
any  written  or  oral  comments  concern- 
ing matters  which  should  t>e  consid- 
ered in  developing  the  proposed  plan 
of  study  imtil  March  20,  1979. 

ADDRESSES:  Send  comments  to  the 
address  listed  below. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Jock  Robertson,  Upper  Mississippi 
River  Basin  Commission.  Room  510. 
Federal  Building,  Fort  Snelling. 
Twin  Cities.  Minnesota  55111,  (612) 
725-4690. 

SUPPLEMENTARY  INFORMATION: 
Public  Law  95-502  was  enacted  Octo- 
ber 21,  1978.  In  part,  the  Act  provides 
for  the  following:  (1)  Replacement  is 
authorized  of  Locks  and  Dam  No.  26 
on  the  Mississippi  River  at  Alton,  Illi- 
nois with  a  new  dam  and  single  lock 
two  miles  downstream  from  the  exist- 
ing dam:  (2)  An  excise  tax  is  imposed 
on  fuel  used  by  commercisd  cargo  ves- 
sels on  specified  Inland  waterways;  (3) 
A  comprehensive  study  is  to  be  made 
of  inland  waterway  user  charges  and 
taxes;  (4)  The  Upper  Mississippi  River 
Basin  Commission  is  to  prepare  a  com- 
prehensive Master  Plan  for  the  man- 
agement of  the  Upper  Mississippi 
River  System  in  cooperation  with  ap- 
propriate federal,  state,  and  local  offi- 
cials. The  Commission,  established 
under  Title  II  of  P.L.  89-80.  the  Water 
Resources  Planning  Act  of  1965,  is  to 
publish  a  preliminary  plan  not  later 
than  January  1.  1981.  Public  hearings 
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on  the  preliminary  plan  are  to  be  held 
in  each  State  which  would  be  affected 
by  the  Plan.  The  Commission  is  to 
review  all  comments  presented  at  such 
hearings  or  submitted  in  writing  to  the 
Commission,  and  after  making  any  re- 
visions in  the  plan  it  decides  are  neces- 
sary, submit  to  Congress  a  final 
master  plan  not  later  than  January  1, 
1982.  As  part  of  that  assignment,  (Con- 
gress has  directed  the  Commission  in 
Title  I,  Sec.  101  (b)  of  the  Act  to  pub- 
lish, within  150  days  aftw  the  date  of 
enactment,  guidelines  in  the  Federal 
Register  for  public  participation  in 
the  development,  revision,  and  imple- 
mentation of  the  master  plan. 

In  the  Interest  of  eliciting  public 
participation  in  the  formulation  of 
guidelines,  proposed  guidelines  (PR 
Doc.  79-1061)  were  published  in  the 
Federal  Register  (VoL  44,  No.  9,  pp. 
2956-2958)  on  January  12,  1979.  A  30- 
day  period  was  set  aside  for  Interested 
agencies,  organizations,  and  persons  to 
comment  on  the  proposed  guidelines 
by  submission  of  written  or  oral  data, 
views  or  arguments. 

The  Commission  held  a  public  meet- 
ing 6n  February  5,  1979  from  11:00  am 
to  4:00  pm  at  the  Thimderbird  Motel. 
Bloomlngton,  Minnesota  to  receive  ad- 
ditional conunents. 

The  Commission  reviewed  and  gave 
consideration  to  viTitten  and  oral  com- 
ments before,  taking  final  actions  an 
the  gtiidelines  on  February  13,  1979 
during  a  Quarterly  Commission  Meet- 
ing held  at  the  Hyatt  House,  Des 
Moines,  Iowa.  Suggested  revisions 
were  either  incorporated  in  the  guide- 
lines or  will  be  reviewed  for  the  plan 
of  study. 

A  plan  of  study  (program -budget) 
for  the  public  participation  program 
will  be  developed  by  the  Commission 
consistent  with  the  guidelines  con- 
tained in  this  document.  The  tentative 
time  frame  for  development  of  the 
plan  of  study  involves  the  ellcitation 
of  public  comments  on  a  proposed 
plan  of  study  during  a  public  meeting 
to  be  held  In  April  1979.  Comments  re- 
ceived prior  to  and  during  that  public 
meeting  will  be  considered  before  final 
action  is  taken  by  the  Commission  on 
the  proposed  plan  of  study  of  May  8. 
1979. 

WORDS  OP  ISSUANCE:  Amend  18 
C:FR  Chapter  6  by  adding  the  follow- 
ing Part  708: 

PART  708— UPPER  MISSISSIPPI  RIVER 
BASIN  COMMISSION:  PUBUC  PAR- 
TICIPATION IN  UPPER  MISSISSIPPI 
RIVER  SYSTEM  MASTER  PLAN 

Sec 

708.1  Definitions. 

708.2  Scope. 

708.3  Policy,  objectives,  and  standards. 

708.4  Regtdred  programs  and  reports. 
708.6  Program  obJecUrea  Implementation. 
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Aothomtt:  Title  11,  Sec  »4.  Pub.  L.  »9- 
80.  Water  Resources  Planning  Act  of  1965: 
Title  L  Sec.  101(b).  Pub.  L.  95-502.  Inland 
Waterways  Authorization  Act  of  1978. 

§  708.1     DeTmitiona. 
As  used  in  the  part,  the  term: 
(a)  "Act"  means  the  Inland  Water- 
ways Authorization  Act  of  1978.  Public 
Law  95-502. 

tb)  "Commission"  means  the  Upper 
Mississippi  River  Basin  Conunission. 
with  headquarters  at  Fort  SneUing, 
Twin  Cities.  Minnesota. 

(c)  "Master  Plan"  means  the  Upper 
Mississippi  River  System  Comprehen- 
sive Master  Management  Plan  man- 
dated by  Title  I  of  the  Act. 

(d)  "GREAT"  refera  to  studies  con- 
ducted by  Great  River  Environmental 
Action  Teams  pursuant  to  section  117 
of  the  Water  Resources  and  Develop- 
ment Act  of  1976  (Pub.  L.  94-587)  fOT 
purposes  of  developing  balanced  man- 
agement strategies  for  multipurpose 
use  of  the  Upper  Mississippi  River. 

(e)  "System"  means  those  Upper 
Mississippi  River  reaches  containing 
commercial  navigation  channels  on 
the  Mississippi  River  main  stem  north 
of  Cairo.  Illinois;  the  Minnesota  River, 
Minnesota;  Black  River,  Wisconsin; 
Saint  Oolx  River,  Minnesota  and  Wis- 
consin; Illinois  River  and  Waterway, 
Illinois;  and  K«^'">-«')c'«>^  River,  Illinois. 

(f)  "Public  meetinflr"  means  a  meet- 
ing to  provide  individuals  and  repre- 
sentatives of  interested  organizations 
opportunities  to  present  their  opinions 
and  suggestions  by  means  of  an  infor- 
mally structured  format. 

(g)  "Public  hearing"  means  a  formal- 
ly structured  public  meeting  scheduled 
to  provide  adequate  time  for  each  tes- 
timony, which  will  be  recorded,  tran- 
scribed, published,  and  made  available 
to  the  public. 

5  708.2    Scope 

(a)  This  part  describes  minimum 
guidelines  for  public  participation  in 
the  development,  revision,  and  imple- 
mentation of  the  Master  Plan  speci- 
fied In  the  Act 

(b)  This  part  applies  to  the  following 
organizations  with  references  to  the 
activities  described  in  (  708.2(a): 

(1)  The  Commission,  including  its 
staff  and  persons,  organizations,  and 
agencies  vmder  contract  to  it  for  work 
within  the  scope  of  the  Master  Plan. 

(2)  Such  Federal  departments  and 
agencies  as  are  directed  under  section 
101(3)  of  the  Act  to  conduct  studies 
pursuant  to  the  Master  Plan,  for  any 
work  carried  out  for  purposes  of  devel- 
oping, revising,  and  implementing  the 
Master  Plan. 

(3)  Such  departments  and  agencies 
of  any  state  or  local  government  as  are 
authorized  and/or  directed  to  carry 
out  studies  and  analyses  tmder  direo- 
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tion  or  advice  of  the  Commission  as 
stipulated  in  section  101  of  the  Act. 

(c)  The  guidelines  referred  to  In  this 
part  shall  be  considered  general  re- 
quirements applicable  to  all  studies, 
procedures,  programs,  regulations,  or 
other  administrative  devices  carried 
out  under  $  708.2(b).  but  only  for  those 
Master  Plan  Activities  under  authority 
of  the  Act. 

S  708J    Policy,  obJectiTea,  and  itandards. 

(a)  Policy.  (1)  Congress  has  directed 
the  Commission  to  prepare  a  compre- 
hensive Master  Plan  for  management 
of  the  System  in  cooperation  with  ap- 
propriate Federal,  state,  and  local  offi- 
cials. In  developing  the  plan,  the  Com- 
mission is  required  to  identify  various 
economic,  recreational,  and  environ- 
mental objectives  of  the  System,  rec- 
ommend guidelines  to  achieve  such  ob- 
jectives, and  propose  methods  to 
assure  compliance  with  such  guide- 
lines and  coordination  of  future  man- 
agement decisions  affecting  the 
System,  and  include  with  the  proposed 
plan  any  legislative  proposals  which 
may  be  necessary  to  carry  out  such 
recommendations  and  achieve  such  ob- 
jectives. 

(2)  The  Commission  is  required  to 
provide  for  public  participation  tn  the 
development,  revision,  and  implemen- 
tation of  the  Master  Plan  and  to  en- 
courage and  assist  such  participation. 
In  doing  this,  the  Commission  seeks  to 
foster  a  spirit  of  openness  and  a  sense 
of  mutual  trust  between  the  public 
and  the  planners.  Public  participation 
is  expected  to  result  in  greater  respon- 
siveness of  the  Master  Plan  to  public 
concerns  and  priorities,  as  well  as  im- 
proved popular  understanding  of  offi- 
cial studies,  planning  processes,  and 
decisions. 

(3)  In  order  for  public  participation 
to  be  effective,  it  must  be  timely  and 
integrated  into  the  planning  process. 
The  Commission  shall  seek  public  par- 
ticipation prior  to  any  decision-making 
on  the  Master  Plan  or  any  of  its  com- 
ponents. Such  public  participation  will 
ordinarily  Ihclude  informational 
output  about  the  plan,  public  response 
and  input,  two-way  discussions  or  ex- 
change, and  Commission  consideration 
of  public  expressions. 

(4)  Neither  the  Master  Plan  as  a 
whole  nor  any  component  of  it  shall 
be  formulated  without  incorporation 
of  a  program  of  public  participation 
involving  fair  representation  of  all  seg- 
ments of  the  public.  The  public  par- 
ticipation section  of  the  Master  Plan- 
Plan  of  Study  shall  be  developed  con- 
sistent with  the  guidelines  described  in 
this  put. 

(5)  Public  participation  processes 
utilised  by  the  Commlasion  in  develop- 
ing the  Master  Plan  shall  aim  for  the 
highest  achievable  standards  of  objec- 
tivity   and    thoroughnMs    consistent 


with  other  requirements  of  the  Act 
and  the  Intent,  concepts,  ideas,  and 
basic  tenets  of  the  Principles  and 
Standards  for  Planning  Water  and  Re- 
lated Land  Resources  published  by  the 
Water  Resources  Council  in  the  Fider- 
AL  Registee.  Volume  38,  Number  174. 
Part  III.  September  10,  1973  and  any 
forthcoming  revisions.  Public  partici- 
pation programs  shall  include  moni- 
toring procedures  to  maintain  an  ac- 
ceptable degree  of  responsiveness  and 
accountability. 

(b)  Objectives.  Objectives  of  the 
public  participation  program  devel- 
oped by  the  Commission  as  part  of  the 
Master  Plan  are: 

(1)  To  develop  awareness  of  public 
preferences  by  those  responsible  for 
preparation  and  approval  of  the 
Master  Plan. 

(2)  To  anticipate  and  help  resolve 
conflicts  arising  during  the  study, 

(3)  To  improve  Information  transfer 
and  public  awareness  of  the  study. 

(4)  To  provide  for  periodic  reviews  in 
the  development  of  the  Master  Plan  as 
well  as  the  final  review  required  by 
the  Act.  and  f. 

(5)  To  provide  for  evaluation- of 
public  participation  in  the  planning 
process. 

(c)  Standards.  The  Commission  in 
meeting  the  above  objectives  recog- 
nizes that: 

(1)  Inputs  from  the  public  are  impor- 
tant for  development  of  the  Master 
Plan; 

(2)  Participants  are  to  include  indi- 
vidual citizens  as  well  as  organizations: 

(3)  The  public  participation  program 
is  to  assume  the  existence  of  numer- 
ous publics  and  their  interests— identi- 
fied and  delineated  according  to  a 
number  of  socioeconomic,  demograph- 
ic, geographic,  person,  and  ideological 
variables: 

(4)  The  public  participation  process 
must  be  continuous:  it  is  to  be  pro- 
vided for,  encouraged,  and  assisted 
throughout  the  planning  process: 

(5)  The  public  participation  process 
Is  to  have  as  a  product  measurable  sets 
of  opinion  and  other  manifestations  of 
the  public  will  in  regard  to  details  of 
the  Master  Plan: 

(6)  Inputs  from  the  public  into  the 
Master  Plan  through  avenues  other 
than  the  Commission  public  participa- 
tion program  should  be  facilitated: 
and 

(7)  Desires  expressed  by  the  public 
are  likely  to  be  conflicting  and  there- 
fore, public  participation  cannot  be 
substituted  for  the  decision-making  re- 
sponsibility. 

9  708.4    Rehired  prfrmam  ami  reports. 

(a)  The  Commlaaion  shall  prepare  a 
work  plan  for  public  pcuticipation  as 
part  of  the  Master  Plan— Plan  of 
Study.  Tb«  work  plan  shall  satisfy 
minimum  standards  described  in  this 


part.  The  work  plan  shall  describe  all 
substantive  administrative  and  man- 
agement arrangements  to  elicit  public 
participation,  shall  delineate  Commis- 
sion member  and  staff  responsibilities, 
and  shall  identify  budgetary  provi- 
sions. 

(b)  In  addition  to  public  meetings 
and  hearings,  the  public  participation 
program  shall  include  survey  research, 
program  evaluation,  and  Information/ 
education  activities  as  described  in 
9  708.5. 

(c)  The  Commission  shall  recom- 
mend long-term  public  participation 
activities  and  programs  related  to  im- 
plementation of  the  Master  Plan. 
These  recommendations  shall  be  based 
on  evaluation  of  procedures  and  re- 
sults mandated  in  this  part  and  car- 
ried out  during  the  Master  Plan  prepa- 
ration. 

(d)  The  Commission  shall  issue  re- 
ports describing  the  participation  pro- 
gram as  developed  or  implemented 
during  the  designated  reporting 
period.  Each  such  report  shall  include 
as  a  minimum  a  brief  description  of 
the  main  participation  elicited,  the 
costs  of  the  effort,  and  the  use  that 
was  made  of  the  elicit^  information 
in  the  planning  process.  The  reporting 
periods  shall  be  arranged  so  as  to  cor- 
respond generally  with  the  main  se- 
quential segments  of  the  overall  plan- 
ning process. 

9708.5    Program    obJccUvet    Implementa- 
tion. 

(a)  The  continuing  public  participa- 
tion program  shall  contain  mecha- 
nisms or  activities  for  each  objective 
listed  in  9  708.3(b).  The  listing  of  spe- 
cific measures  in  this  section  shall  not 
preclude  additional  techniques  for  ob- 
taining, encouraging,  or  assisting 
public  participation.  Special  efforts 
shall  be  made  to  simplify  the  planning 
process  and  products  for  public  and 
media  use.  Variances  may  occur  in  the 
use  of  any  given  program  element,  ac- 
cording to  the  nature  of  the  planning 
issues,  the  budgetary  resources  accord- 
ed the  participation  process,  and  the 
effectiveness  of  the  participation  actu- 
ally elicited  and  measured  in  the  field. 

(b)  To  obtain  data  in  regard  to  plan- 
relevant  public  opinion,  methods,  shall 
include  but  not  be  limited  to  survey  re- 
search. 

(1)  The  survey  research  process  shall 
be  developed  and  utilized  in  coimec- 
tion  with  the  Master  Plan  as  a  whole 
and  its  components.  Whereas  public 
meetings  are  organized  to  elicit  un- 
structured participation  and  opinion 
changes,  survesrs  shall  be  targeted  on 
csu%fully  selected  samples  of  fuiK:tion- 
ally  defined  publics  located  through- 
out the  System. 

(2)  The  Commission  shall  evaluats 
the  effectiveness  of  the  Information/ 
education  program  on  the  pfut  of  the 


sxirveyed  publics.  This  is  necessary  for 
continued  and  sustained  participation 
in  the  decision-making  steps  of  the 
planning  process. 

(3)  If  a  gap  is  found  between  the  de- 
sired and  actual  effectiveness,  the 
Commission  shall  develop  and  imple- 
ment'a  short-term  narrow-focus  infor- 
mation and  education  program  target- 
ed at  the  specific  problem  areas  in 
question. 

(4)  On  completion  of  the  short-term 
information/education  program,  re- 
surveys  shall  be  made  among  the  af- 
fected publics.  The  results  shall  consti- 
tute a  measure  of  the  effectiveness  of 
the  short-term  information/education 
program. 

(c)  To  improve  information  transfer 
and  public  awareness  of  the  study,  two 
levels  of  information  and  education  ac- 
tivities shall  be  pursued.  The  first 
shall  have  the  general  public  as  its 
target  audience  and  shall  emphasize 
methods  that  foster  general  awareness 
and  understanding  of  plan  issues  and 
the  nature  of  the  ongoing  planning 
process.  The  second  level  of  informa- 
tion and  education  activities  shall 
focus  on  public  interest  groups,  agency 
representatives,  and  elected  officials 
and  shall  emphasize  the  creation  of 
plan  component  data  and  infprmation 
in  a  form  that  can  be  utilized  by  these 
groups  in  the  plan  decision-making 
process.  The  information  presented 
shall  be  broadly  representative  of  the 
relevant  perspectives  and  issues. 

(d)  Throughout  the  period  of  study 
and  the  succeeding  period  of  imple- 
mentation of  the  Master  Plan,  the 
Commission  shall  provide  a  centralized 
capability  for  acting  as  an  informa- 
tion/education center.  The  Conunis-. 
sion  shall  provide  a  central  source  of 
media-directed  information  about  the 
Master  Plan,  its  components,  future 
expected  plaimlng  needs  in  the 
System,  current  program-related  activ- 
ities, and  other  relevant  subject  areas. 
Special  efforts  shall  be  made  to  sum- 
marize complex  technical  materials  for 
public  and  media  use.  The  Commission 
shall  have  standing  arrangements  for 
early  consultation  and  exchange  of 
views  with  interested  or  affected  per- 
sons and  organizations  on  develop- 
ment or  revisions  of  plans,  programs, 
or  other  significant  actions  prior  to  de- 
cision-making. Survey  research  meth- 
ods and  other  procedures  will  l>e  used 
to  determine  the  content  and  empha- 
sis of  information  and  education  activ- 
ities and  products. 

(e)  The  Conunission  shall  provide 
for  periodic  reviews  of  the  develop- 
ment of  the  Master  Plan  as  well  as  the 
final  review  required  by  the  Act.  Activ- 
ities to  accomplish  this  shall  include: 

(1)  PiU>lic  meetingt. 

(i)  Public  meetings  shall  be  orga- 
nized at  locations  in  parts  of  the 
System  most  significantly  affected  by 


the  possible  outcomes.  These  open 
meetiivgs  shall  be  timed  to  coincide 
with  sequential  elements  of  the  plan- 
ning process. 

(11)  The  meetings  shall  provide  citi- 
zens and  representatives  of  interested 
organizations  an  opportunity  to  utilize 
an  informally-structured  format  to  air 
their  suggestions  and  grievances  in 
regard  to  the  subject  matter  of  the 
Master  Plan. 

(ill)  When  the  Commission  deems  a 
formal  public  hearing  is  necessary,  it 
may  coincide  with  the  pulic  meeting. 
When  this  is  the  case,  a  clear  distinc- 
tion shall  be  made  between  the  formal 
and  open  segments  of  the  meeting/ 
hearing. 

(iv)  Documents  and  data  pertaining 
to  the  agenda  for  each  public  meeting 
shall  be  made  available  to  the  public 
for  a  reasonable  time  prior  to  the 
public  meeting,  at  a  location  conve- 
nient to  the  expected  participants.  In 
addition,  the  Commission  shall  pre- 
pare outlines  of  msijor  issues  including 
brief  descriptions  of  the  issues,  alter- 
natives, and  sources  of  additional  in- 
formation. 

(2)  Public  hearingi. 

(i)  The  Commission  is  required  to 
publish  a  preliminary  plan  not  later 
than  January  1.  1981  and  to  hold 
public  hearings  in  each  state  which 
would  be  affected  by  the  plan.  The 
Commission  is  required  to  review  all 
comments  presented  at  such  hearings 
or  submitted  in  writing  to  the  Com- 
mission, and,  after  making  any  revi- 
sions in  the  plan  It  decides  are  neces- 
sary, to  submit  to  Congress  a  final 
Master  Plan  not  later  than  January  1. 
1982. 

(ii)  The  public  hearings  on  the  pre- 
liminary plan  and  any  other  public 
hearings  deemed  necessary  by  the 
Commission  are  to  be  consistent  with 
the  provisions  of  Sec.  205  of  P.L.  89-80 
in  conformity  with  this  part.  If  con- 
flict exists  between  the  minimum 
guidelines  of  this  ptrt  and  require- 
ments of  state  or  Federal  lav?  or  other 
regulations  pertaining  to  a  particular 
hearing,  the  more  stringent  require- 
ments shall  be  observed. 

(ill)  In  addition  to  any  other  formal 
legal  requirements,  the  public  hear- 
ings are  to  be  well  publicized  and  no- 
tices of  each  hearing  will  be  nuiiled  to 
interested  or  affected  persons  at  least 
30  calendar  days  before  the  hearings. 

(iv)  In  determining  locations  and 
times  for  hearings,  consideration  will 
be  given  to  travel  and  to  facilitating 
attendance  and  testimony  by  a  cross- 
section  of  interested  or  affected  per- 
sons and  organizations.  Accessibility  of 
hearing  sites  by  public  transportation 
will  be' considered. 

(V)  The  preliminary  plan  and  any 
svipportlng  reports,  documents,  and 
data  to  be  discussed  at  the  public 
hearings  are  to  be  made  available  to 


the  public  at  least  30  days  prior  to  the 
public  hearings.  Information  concern- 
ing availability  of  the  preliminary 
plan,  reports,  dociunents.  and  data  will 
be  provided  in  public  hearing  notices. 

(vi)  The  elements  of  the  public  hear- 
ings, proposed  time  schedules,  and  any 
constraints  on  statements  shall  be 
specified  in  public  hearing  notices. 

(vii)  Testimony  of  witnesses  at 
public  hearings  shall  be  scheduled  in 
advance  when  necessary  to  ensure 
maximum  participation  and  allotment 
of  adequate  time  for  testimony,  pro- 
vided that  such  scheduling  Ls  not  used 
as  a  bar  to  unscheduled  testimony. 
Blocks  of  time  shall  be  considered  for 
major  categories  of  witnesses. 

(vlli)  Public  hearing  procedures  shall 
not  inhibit  free  expression  of  views  by 
requirements  of  more  than  one  legible 
copy  of  any  statement  submitted,  or 
for  qualifications  of  witnesses  beyond 
that  needed  for  identification. 

(ix)  A  record  of  public  hearing  pro- 
ceedings shall  be  made  promptly  avail- 
able to  the  public  at  cost.  The  Com- 
mission shall  invite,  receive,  and  con- 
sider comments  in  writing  from  any  in- 
terested or  affected  persons  and  orga- 
nizations. All  such  comments  shall  be 
part  of  the  public  record. 

(f)  To  provide  mechanisms  for  evalu- 
ation of  public  .participation  In  the 
Master  Plan: 

(1)  The  Conunission  shall  conduct 
periodic  evaluations  of  the  public  par- 
ticipation program.  The  purpose  of 
this  evaluation  is  to  determine  the  fol- 
lowing: 

(1)  The  extent  of  actual  participation 
elicited  from  each  of  the  process 
phases— public  meetings,  public  hear- 
ings, survey  research,  direct  input 
from  organizations,  and  other  sources. 

(ii)  The  degree  to  which  participa- 
tion elicited  from  each  process  phase 
was  actually  utilized  in  the  planning 
process. 

(ill)  Regional /local  differences  in  ef- 
fectiveness of  public  participation 
methods  and  procedures. 

(iv)  The  need  to  modify  the  public 
participation  process  during  the 
Master  Plan. 

(2)  Public  participation  evaluations 
shall  be  incorporated  Into  the  Master 
Plan.  Recommendations  resulting 
from  this  overall  evaluation  shall  be 
utilized  to  draft  new  guidelines  and 
plans  of  study  for  public  participation 
programs  to  be  Implemented  after  the 
Master  Plan  has  been  adopted. 

Neil  8.  Hadgerud. 
CTiairman,  Upper  Mississippi 
River  Basin  CoTnmission. 
[FR  Doc.  79-745«  FUed  3-13-79:  8:48  ami 
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TM«  21 — Peed  and  Drugs 

CHAPHR  I— FOOD  AND  DRUG  AD- 
MINISTRATION,  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE 

sutCHArm  0— Muos  ron  human  usi 

[Docket  No.  78N-02S8] 
PART  310— NEW  DRUGS 

Large  Velume  Parenteral  Drugs  In 
Plasfk  Cenfainers;  Compatibility 
Studies 

AOMnflSTRATIVE  STAT  OF  RXGTTLATIOir 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Partial  Stay  of  Regulation. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (PDA)  is  partially  staying 
its  regulation  that  requires  the  results 
of  certain  compatibility  studies  to  be 
part  of  a  new  drug  application  for  (1) 
a  large  volume  parenteral  drug  prod- 
uct for  intravenous  use  In  humans 
that  is  packaged  in  a  plastic  container 
(LVP  in  plastic),  and  (2)  a  drug  prod- 
uct intended  to  be  added  to  a  paren- 
teral delivery  system  that  Includes  an 
LVP  in  plastic  (additive  drug).  The 
agency  has  received  five  petitions  from 
manufacturers  of  LVP's  In  plastic  and 
a  trade  association  to  stay  the  effec- 
tive date  of  the  regulation  as  it  applies 
to  new  drug  applications  approved 
after  February  13.  1979.  The  agency  is 
granting  those  petitions  and  stajrlng 
the  part  of  the  regulation  to  which 
the  petitioners  object. 

DATE:  The  sUy  Is  effective  March  13, 
1979. 

FOR  FXJRTHER  INFORMATION 
CONTACT: 

Michael  C.  McGrane.  Bureau  of 
Drugs  (HFI>-30).  Pood  and  Drug  Ad- 
ministration, Department  of  Health. 
Education,  and  Welfare.  5600  Fish- 
ers Lane,  RockvUle,  MD  20857,  301- 
443-5220. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  December 
15,  1978  (43  FR  58557).  FDA  esUb- 
lished  in  $310,509  (21  CFR  310.509) 
certain  requirements  for  large  volume 
parenteral  drug  products  for  intrave- 
nous use  that  are  packaged  in  plastic 
containers  (LVP's  in  plastic)  and  re- 
quirements for  other  drugs  that  may 
be  added  regularly  to  a  parenteral  de- 
livery system  that  Includes  an  LVP  in 
plastic  (additive  drugs).  Section 
310.509  sutes  that  any  LVP  In  plastic 
is  a  new  drug  and  requires  an  ap- 
proved new  drug  application  (NDA)  as 
a  condition  for  marketing.  The  regula- 


tion also  requires  each  holder  of  an 
approved  NDA  for  an  LVP  in  plastic  to 
submit  reports  of  compatibility  studies 
with  each  dnig  on  a  list  of  additive 
drugs  and  requires  a  warning  state- 
ment on  a  the  labeling  of  LVP's  In 
plastic  until  the  results  of  the  com- 
patibility studies  are  evaluated.  The 
regulation  further  requires  an  Nt)A 
approved  after  February  13.  1979.  for 
an  LVP  in  plastic  to  contain  the  re- 
sults of  compatibility  studies  of  the 
product's  plastic  container  and  mar- 
keted additive  drugs.  An  NDA  that  is 
approved  after  February  13.  1979  for 
an  additive  drug  is  required  to  contain 
the  resvilts  of  compatibility  studies  of 
the  additive  drug  and  the  plastic  con- 
tainers of  marketed  LVP's  in  plastic. 

On  January  10  and  11.  1979.  FDA 
was  petitioned  separately  by  four  man- 
ufacturers of  LVP's  In  plastic  and  a 
manufacturers'  trade  association  for  a 
stay  of  action  on  the  December  15. 
1978  final  regulation.  The  petitioners 
variously  asked  for  an  indefinite  stay 
of  the  February  13.  1979  effective  date 
of  the  final  regulation,  an  indefinite 
stay  of  the  implementation  of 
S  310.509(g)  and  (h).  and  a  stay  of  the 
implementation  of  f  310.509  until  6 
months  after  the  date  of  submission  of 
a  citizen's  petition  to  amend  the  regu- 
lation or  until  the  agency  acts  on  such 
a  subsequent  petition,  whichever  is 
later.  The  grounds  for  each  of  the  pe- 
titions, however,  were  based  solely 
upon  objections  to  1 310.500(g)  and  (h) 
of  the  final  regulation.  Paragraph  (g) 
states  that,  after  February  13,  1979. 
FDA  will  approve  an  NDA  for  an  LVP 
in  plastic  only  if  the  application  con- 
tains the  results  of  studies  to  deter- 
mine the  compatibility  of  the  prod- 
uct's plastic  container  with  additive 
drugs.  Paragraph  (h)  states  that,  after 
February  13.  1979.  FDA  will  approve 
an  NDA  for  an  additive  drug  only  if 
the  application  contains  the  results  of 
studies  to  determine  the  compatibility 
of  the  additive  Urug  with  the  plastic 
containers  of  marketed  LVP's  In  plas- 
tic. 

The  petitioners  each  contend  that 
the  requirement  that  NDA's  approved 
after  February  13,  1979,  contain  the 
results  of  compatibility  studies  will 
have  an  anti-competitive  effect  upon 
the  marketing  of  LVP's  In  plastic. 
NDA's  for  LVP's  in  plastic  that  are 
currently  on  file  with  the  agency,  but 
that  will  not  be  approved  before  the 
February  13,  1979  effective  date,  and 
NDA's  under  development  that  will 
soon  be  submitted  to  the  agency  gen- 
erally do  not  contain  the  results  of 
compatibility  studies.  The  petitioners 
argue  that  the  February  13,  1979  ef- 
fective date  will  require  significant 
delays  In  the  approval  of  NDA's  for 
LVP's  in  plastic  while  the  compatibU- 
ity  studies  are  performed,  and  thus 
prevent   marketing   of   the   products. 


Holders  of  approved  NDA's  for  LVP's 
in  plastic  are  permitted  under  the 
final  regulation  to  continue  marketing 
a  product  that  may  be  a  pharmaceuti- 
cal equivalent  to  a  product  for  which 
an  NDA  has  been  submitted  by  an- 
other company.  The  second  company. 
however,  will  t>e  unable  to  obtain  ap- 
proval of  its  NDA.  and  thus  be  unable 
to  market  its  product,  until  it  has  com- 
pleted the  required  compatibility  stud- 
ies. The  petitioners  also  point  out  that 
for  several  years  the  agency  has  ap- 
proved NDA's  for  LVP's  in  plastic 
based  on  the  NDA  applicant's  commit- 
ment to  conduct  compatibility  studies 
after  the  NDA  is  approved.  The  peti- 
tioners believe  it  is  unfair  to  give  new 
NDA  applicants  only  60  dasrs  notice 
before  imposing  a  requirement  that 
the  compatibility  studies  be  performed 
before  an  NDA  can  be  approved.  Al- 
though NDA's  for  additive  drugs  gen- 
erally have  not  contained  the  results 
of  compatibility  studies  on  the  addi- 
tive drug  and  marketed  LVP's  In  plas- 
tic, the  February  13,  1979  effective 
date  will  have  a  similar  antl-competl- 
tlve  effect  upon  the  marketing  of  new 
additive  drugs. 

The  agency  has  reviewed  carefully 
these  petitions  and  agrees  that  a 
change  from  the  current  policy  of  per- 
mitting post-marketing  compatibility 
studies  of  LVP's  In  plastic  to  a  policy 
of  requiring  the  results  of  compatibil- 
ity studies,  as  part  of  the  NDA.  would 
provide  an  unfair  competitive  advan- 
tage to  holders  of  currently  approved 
NDS's  for  LVP's  in  plastic.  According- 
ly, the  agency  is  staying  }  310.509(g) 
and  (h).  This  stay  does  not  affect, 
however,  the  applicability  of  the  re- 
mainder of  the  final  regulation.  Hold- 
ers of  NDA's  for  LVP's  in  plastic  ap- 
proved before  February  13.  1979  are 
required  to  conduct  the  compatibility 
studies  and  submit  reports  as  required 
by  the  final  regulation.  The  agency 
will  continue  to  approve  NDA's  for 
LVP's  In  plastic  on  and  after  February 
13.  1979.  on  the  basis  of  a  commitment 
by  the  applicant  to  conduct  compati- 
bility studies  after  the  NDA  is  ap- 
proved. Until  the  results  of  the  com- 
patibility studies  are  evaluated,  the  la- 
beling of  an  LVP  in  plastic  Is  required 
to  contain  the  warning  about  additive 
drugs. 

The  petitioners  also  contend  that  be- 
cause $310,509  (g)  and  (h)  Is  so  differ- 
ent from  the  proposal,  the  petitioners 
were  denied  a  fair  opportunity  to  par- 
ticipate In  the  rule  making  in  violation 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  and  21  CFR  10.40.  Because 
the  agency  is  staying  those  paragraphs 
of  the  final  regulation,  however,  it  is 
unnecessary  to  determine  whether  a 
stay  of  those  paragraphs  also  would  be 
appropriate  based  upon  that  conten- 
tion. Nevertheless,  the  agency  will 
consider  that  argument  more  closely 


when  further  action  Is  taken  to  lift  the 
stay  or  revise  the  final  regulation. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201,  502, 
505,  701(a).  52  Stat.  1040-1042  as 
amended.  1052-1053  as  amended  1055 
(21  U.S.C.  321.  352.  355.  371(a)))  and 
under  authority  delegated  to  the  Com- 
missioner (21  CFR  5.1).  paragraphs  (g) 
and  (h)  of  21  CFR  310.509(g)  und  (h) 
are  stayed  until  further  noti(%. 

{310.509    Parenteral     drug     products     in 
plaatic  container!. 


(g) [Stayed] 
(h)  [SUyedl 


Effective  date.  This  stay  Is  effective 
March  13.  1979. 

Dated:  March  5.  1979. 

William  F.  Raitoolph. 
Acting  Associate  Commissioner 
for  Reihdatorjf  Affairs. 

[PR  Doc  79-7269  FUed  3-12-79;  8:45  am] 
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SUtCHAPTBI  P— WOIOOICS 

[Docket  No.  78N-0333] 

.PART  620— ADDITIONAL  STANDARDS 
FOR  BACTERIAL  PRODUCTS 

RCG  Vaccine 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACmON:  Final  rule. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  Issues  additional 
standards  for  the  manufacture  of  Ba- 
cillus of  Calmette  and  Guerln  (BCG) 
Vaccine.  BCG  Vaccine  Is  a  freeze-dried 
preparation  containing  viable  bacteria 
of  the  Bacillus  of  Calmette  and 
Ouerln.  an  attenuated  strain  of  Myco- 
bacterium bovis,  used  for  the  preven- 
tion of  tuberculosis.  The  additional 
standards  reflect  advances  in  scientific 
luiowledge  and  technology. 

DATES:  Effective  May  11.  1979. 
except  for  labeling  requirements, 
which  are  effective  September  13. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Donna  Williams.  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug  Adminis- 
tration, Department  of  Health.  Edu- 
cation, and  Welfare.  8800  Rockville 
Pike.  Bethesda.  MD  20014.  301-443- 
1306. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  March  18. 
1974  (39  FR  10158).  the  Commissioner 


of  Food  and  Drugs  proposed  to  amend 
the  biologies  regulations  by  adding 
new  additional  standards  for  the  man- 
ufacture of  BCG  Vaccine.  The  new 
standards  contain  many  provisions  of 
the  imcodlfled  "Minimum  Require- 
ments." developed  In  1945.  that  have 
been  used  as  the  primary  guide  for  li- 
censing the  ^  production,  testing,  ""and 
distribution  *  of  BCG  Vaccine.  The 
standards  also  contain  significant 
changes  and  additions  that  reflect 
more  recent  advances  In  science  &nd 
technology  and  that  are  necessary  to 
ensure  a  uniform  high  quality  of  li- 
censed BCG  Vsujclne.  These  standards 
apply  to  the  manufacture  of  BCG  Vac- 
cine for  Its  well-established  use  as  an 
immunizing  agent  against  tuberculo- 
sis, but  not  for  Its  more  recent  use  In 
experimental  Immunotherapy  for 
cancer  and  leukemia.  Those  persons 
wishing  to  Investigate  the  effective- 
ness of  BCG  Vaccine  in  cancer  re- 
search must  submit  a  "Notice  of 
Claimed  Investigational  Ebcemption 
for  a  New  Drug"  to  the  Bureau  of  Bio- 
logies. Food  and  Drug  Administration. 
8800  RockvUle  Pike.  Bethesda.  MD 
20014. 

The  proposal  Incorrectly  codified 
the  new  standards  Into  Part  630— Viral 
Vaccines  (21  CFR  Part  630).  The  final 
regulations  are  issued  in  Part  620— 
Bacterial  Vaccines  (21  CFR  Part  620). 
The  Commissioner  is  making  a  signifi- 
cant nvunber  of  editorial  changes  In 
the  final  regulations.  The  sections  are 
rearranged  to  be  consistent  with  other 
previously  Issued  standards  In  Part 
620.  The  following  are  the  section 
numbers  as  originally  proF>osed  and 
their  corresponding  redesignated  num- 
bers In  this  final  rule: 

March  1974  propoaal  Redesicnated  u 


eSO.M    BCG  Vaccim 

630.91  EstablUhment 
and  pertonnel 
requiremenU. 

630.92  Reference  BCa 
Vaccine. 

630.93  UanufactuTt  aj 
BCa  Vaccine. 

630.94  Tett  for  freedom 
from  virulent 
mycobacteria. 

630.95  Potency  tests 

630M    Oeneral 

requirements. 

630.96(c)    Labeling 

630.97    Samples; 

protocols;  official 

release. 


630.40  BCX}  Vaccine. 

620.41  Bstablis/iment 
and  personn^ 
requirements. 

620.43  Reference  BCO 
Vaccine. 

630.42  Production 

630.48  Test  for  freedom 
from  virulent 
mycobacteria. 

620.44  Potency  tests. 

630.46  Oenerai 
requirements. 

620.47  Lai>eline. 

620.45  Samples; 
protocols;  official 
release. 

620.49  equivalent 
methods. 


Interested  persons  were  given  untU 
May  17.  1974  to  file  written  comments 
with  the  Hearing  Clerk.  FDA,  regard- 
ing the  proposal.  Four  letters,  -each 
containing  a  number  of  comments, 
were  received.  Throughout  this  pream- 
ble, the  new  section  numbers  are  used. 
The  comments  and  the  Commission- 
er's responses,  including  discussion  of 


changes  made  since  the  proposal  was 
issued,  are  as  follows: 

Criteria  for  an  Acceptable  Strain 

1.  One  (^mments  on  prosposed 
S620.40(bK2)  (21  CFR  620.40(b)(2)) 
stated  that  the  number  of  guinea  pigs 
(48)  required  to  test  the  primary  seed 
lot  for  freedom  from  virulence  is  ex- 
cessive. The  comment  recommended 
adopting  the  World  Health  Organiza- 
tion (WHO)  criteria  paragraph  3.1.3. 
which  provides  for  the  use  of  at  least 
guinea  pigs  to  test  the  seed  lot  and  re- 
quires that  60  percent  survive  an  ob- 
servation period  of  at  least  6  months. 
The  comment  stated.  Incorrectly,  that 
paragraph  5.3.1  of  the  WHO  criteria 
requires  that  at  least  6  guinea  pigs  be 
used  to  test  secondary  seed  lots  and 
that  two-thirds  of  the  test  animals 
must  survive  the  period  of  observation 
of  from  6  weeks  (Copenhagen)  to  3 
months  (Japan).  The  comment 
claimed  that  these  criteria.  WHO 
Technical  Report  Series.  1966.  No.  329, 
had  been  used  for  more  than  20  years 
and  had  been  found  completely  satis- 
factory. 

The  Commissioner  advises  that  para- 
graph 5.3.1  of  the  WHO  report  applies 
to  "each  vaccine  lot  *  •  *."  The  com- 
ment misinterpreted  paragraph  5.3.1 
by  applying  it  to  a  "secondary  seed 
lot."  A  "secondary  seed  lot"  and  a 
"vaccine  lot"  are  two  entirely  different 
stages  in  the  manufacture  of  BCG 
Vaccine.  "Secondary  seed  lot,"  as  used 
in  the  additional  standards,  is  material 
obtained  from  a  primary  seed  lot  that 
has  been  increased  in  quantity  by 
serial  passages  In  growth-promoting 
media.  disi>ensed  In  smaller  aliquots, 
and  stored  in  the  freeze-dried  or 
frozen  state.  A  sample  of  the  second- 
ary seed  lot  is  subsequently  used  as 
starting  seed  for  the  production  of  the 
lot  of  final  container  material.  Para- 
graph 5.3.1  of  the  WHO  report  de- 
scribes a  test  for  the  absence  of  viru- 
lent mycobacteria  In  each  "vaccine 
lot."  Paragraph  1.4  of  the  WHO  report 
defines  a  "vaccine  lot"  as  "Vaccine  in 
final  containers  from  a  single  final 
bulk  subsequently  processed  together 
and  which  had,  therefore,  a  uniform 
composition  before  drying."  The  para- 
graph further  explains  that  a  "final 
lot"  is  material  In  final  containers 
filled  In  one  working  session  and  dried 
together,  and  that  a  final  lot  may  con- 
sist of  all  or  part  of  a  vaccine  lot. 
Thus,  a  "vaccine  lot,"  as  that  term  is 
used  by  WHO,  is  finished  final  con- 
tainer material,  and  a  "secondary  seed 
lot."  as  that  term  Is  used  by  FDA.  is 
many  manufacturing  steps  before  fin- 
ished container  material.  Because 
paragraph  5.3.1  testing  does  not  apply 
to  a  secondary  seed  lot,  the  Commis- 
sioner cannot  compare  that  test  proce- 
dure to  the  test  required  by  the  addl- 
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tional  standards  and  must  reject  the 
comment. 

The  Commissioner  disagrees  with 
the  comment,  which  referenced  para- 
graph 3.1.3  of  the  WHO  report,  that 
the  nxunber  of  guinea  pigs  (48)  re- 
quired to  test  the  primary  seed  lot  is 
excessive.  The  purpose  of  the  test  Is  to 
ensure  that  no  virulent  mutants  capa- 
ble of  causing  progressive  tuberculosis 
In  animals  have  arisen.  These  data  are 
necessary  before  starting  clinical  trials 
in  humans.  A  primary  seed  lot  materi- 
al lasts  for  decades,  and  each  second- 
ary seed  lot  lasts  for  many  years.  The 
safety  characteristics  of  these  basic 
starter  substances  determine,  in  large 
degree,  the  safety  of  vaccine  for  use  in 
humans.  The  Commissioner  has  con- 
cluded that  greater  testing  of  seed  ma- 
terial Is  necessary.  Accordingly,  the 
recommendation  to  reduce  the 
numt>er  of  test  animals  is  rejected. 

2.  One  comment  on  proposed 
S620.40<b)<4)  sUted  that  it  would  be 
preferable  to  vaccinate  persons  who 
are  negative  to  250  VS.  Tuberculin 
Units.  Purified  Protein  Derivative 
(PPD)  (250  TU)  rather  than  to  the 
proposed  5  TU  test  dose.  The  com- 
ment gave  no  reason  why  the  suggest- 
ed larger  does  was  preferable. 

The  Conunissioner  advises  that  5  TU 
was  proposed  as  the  most  suitable  test 
dose  because  the  subjects  to  be  select- 
ed for  vaccination  should  be  free  of  in- 
fection with  M.  tuberculosa.  The  250 
TU  test  dose  will  detect  many  persons 
infected  with  other  mycobacteria  and 
will  cause  a  boosting  effect  in  some  In- 
dividuals that  will  convert  these  indi- 
viduals classified  as  tuberculin  nega- 
tive to  tuberculin  positive.  Should  the 
BCG  vaccination  be  administered 
shortly  thereafter,  the  effects  of  the 
boosting  would  complicate  interpreta- 
tion of  sensitivity  induced  by  the  vac- 
cine. Such  boosting  effect  is  not  as 
likely  to  occur  in  persons  receiving  a  5 
TU  test  dose.  Accordingly,  the  com- 
ment is  rejected. 

3.  One  comment  on  proposed 
S620.40<bH4)  sUted  that  a  tuberculin 
conversion  rate  (the  proportion  of  per- 
sons developing  tuberculin  reactivity 
after  vaccination  with  BCO  Vaccine) 
of  at  least  90  percent  can  be  achieved 
only  if  a  test  dose  of  250  TU  is  uaed 
for  the  postvaccinatlon  test.  The  com- 
ment recommended  that  if  the  test 
dose  is  5  or  10  TU,  as  proposed,  the 
conversion  rate  be  lowered  from  90 
percent  to  80  percent. 

The  Commissioner  advises  that  man- 
ufacturers who  have  submitted  lots  of 
BCG  Vaccine  to  the  Bureau  of  Biolo- 
gies for  release  have  demonstrated  at 
least  a  90-percent  conversion  rate  with 
a  high  degree  of  consistency.  Thus, 
the  higher  test  dose  is  not  required  to 
achieve  at  least  a  90-percent  conver- 
sion rate.  In  addition,  the  lower  test 
dose  of  5  to  10  TU  Is  a  more  sensitive 


indicator  and  therefore  provides  a 
better  evaluation  of  the  effectiveness 
of  the  BCO  Vaccine.  When  the  test 
dose  is  increased,  the  likelihood  of  de- 
tecting sensitivity  Induced  by  other 
mycobacteria  is  also  Increased.  Accord- 
ingly, the  comment  is  rejected.  Howev- 
er, to  provide  greater  flexibility  for  de- 
termining tuberculin  reactivity,  the 
Commissioner  is  revising  the  designat- 
ed test  dose  from  5  or  10  TU  to  no 
more  than  10  UA  TU. 

4.  Two  comments  on  proposed 
S620.40<bK4)  suggested  that  the 
number  of  test  subjects  for  testing  the 
primary  seed  lot  of  vaccines  be  re- 
duced from  the  proposed  200  to  100  tu- 
berculin-negative persons.  One  com- 
ment stated  that  this  reduction  will 
not  significantly  change  the  validity  of 
the  test.  The  other  comment  stated 
that  the  WHO  report.  Part  B,  3,  rec- 
ommends that  at  least  100  tuberculin- 
negative  persons  be  tested  and  that 
such  a  study  be  made  at  reg\ilar  inter- 
vals on  some  of  the  lots  prepared,  but 
not  for  every  seed  lot. 

The  Commissioner  points  out  that 
the  second  comment  misinterpreted 
the  WHO  report.  Part  B.  3.  by  apply- 
ing it  to  a  "seed  lot"  instead  of  a  "vac- 
cine lot,"  Part  B.  3  recommends  that 
such  studies  be  made  at  regular  inter- 
vals on  some  of  the  vaccine  lots  pre- 
pared. The  difference  in  interpreta- 
tion of  the  terminology  used  in  the 
WHO  report  and  the  terminology  used 
in  the  additional  standards  was  dis- 
cussed in  paragraph  I  of  this  pream- 
ble. Rather  than  relying  heavily  on 
tests  of  each  lot  of  BCO  Vaccine  in 
final  containers,  as  is  done  under  the 
existing  minimum  requirements,  the 
Commissioner  proposed  that  200  tu- 
berculin-negative persons  be  selected 
to  test  the  primary  seed  lot  for  its  abil- 
ity to  induce  sensitivity  and  to  provide 
additional  clinical  evidence  of  safety. 
However,  the  Commissioner  has 
become  aware  of  the  time  and  effort 
required  and  the  increasing  difficulty 
in  recruiting  volunteers  for  clinical 
trials.  In  view  of  the  additional  clinical 
requirements  and  safety  data  obtained 
on  primary  and  secondary  seed  materi- 
al, the  Commissioner  concludes  that 
tests  with  at  least  100  persons  will  pro- 
vide the  necessary  assurance  that  the 
product  is  able  to  convert  tuberculin- 
negative  persons  to  tuberculin  sensitiv- 
ity without  unexpected  untoward  reac- 
tions. Accordingly,  the  comments  are 
accepted,  and  S620.40<bK4)  is  amend- 
ed to  require  that  at  least  100  tubercu- 
lin-negative persons  be  selected  to  test 
the  primary  seed  lot. 

EsTABUSHMnrr  and  PsasoNifgL 
RcqxnKSMBm 

5.  One  comment  on  proposed 
i  620.41(a)  (21  CFR  620.41(a))  sUted 
that  it  may  be  impossible  to  have  a 


separate  water  supply  and  sewage  dis- 
posal system  for  the  BCG  unit. 

The  intent  of  the  proposed  isolation 
of  the  BCG  unit  was  Xo  prevent  con- 
tamination of  the  BCD  Vaccine  with 
extraneous  organismsi  However,  the 
Commissioner  has  concluded  that  an 
absolute  requirement  for  a  separate 
water  and  sewage  system  may  be  ex- 
tremely difficult  to  achieve.  Accord- 
ingly, the  comment  is  accepted,  and 
S  620.41(a)  is  amended  in  the  final  reg- 
ulation to  require  that  the  facilities 
for  water  supply  and  sewage  and  trash 
disposal  be  designed  in  a  manner  that 
prevents  contamination  of  the  BCG 
unit. 

6.  One  conunent  on  proposed 
S  620.41(a)  stated  that  the  requirement 
for  a  separate  area  for  all  control  test- 
ing in  which  contaminating  microor- 
ganisms may  be  cultured  or  in  which 
animals  are  used  implies  that  the  cul- 
turlng  for  sterility  tests  must  be  done 
in  a  separate  BCG  unit.  The  comment 
suggested  that  it  is  enough  that  these 
tests  be  conducted  in  rooms  separated 
from  production  and  cultivation. 

The  Commissioner  agrees  that  cul- 
turlng  or  incubation  of  sterility  tests 
must  be  done  in  rooms  separate  from 
BCG  production.  Moreover,  these 
rooms  must  be  in  an  area  physically 
separated  from  the  BCG  unit  to  pre- 
vent contamination  of  the  BCG  Vac- 
cine with  extraneous  microoganisms 
that  may  appear  in  cultures  during 
sterility  testing.  To  clarify  use  of  the 
phrase  "BCG  unit."  5  620.41(a)  is 
amended  in  the  final  regulations  to 
define  a  BCG  unit  as  the  space  used 
for  storage  of  primary  and  secondary 
seed  cultures  and  for  vaccine  prepara- 
tion, including  culture  maintenance, 
media  Inoculation  for  propagation, 
harvesting,  filling  into  final  contain- 
ers, sealing  of  fiiuU  containers,  media 
production,  and  cleaning  and  steriliza- 
tion of  glassware.  The  space  used  for 
incutMition  of  bulk  and  final  container 
sterility  tests,  tests  to  determine  the 
numbers  of  colony-forming  units, 
animal  tests,  and  necropsies  are  not 
part  of  the  "BCG  unit." 

7.  One  comment  on  proposed 
S  620.41(bK2)  suggested  an  amendment 
to  require  the  wearing  of  shoes  for  use 
only  in  the  BCG  unit. 

The  Commissioner  believes  the  sug- 
gested amendment  is  not  necessary  be- 
cause generally  accepted  industry 
practices,  including  the  use  of  dispos- 
able protective  footwear,  adequately 
protect  the  product.  Accordingly,  the 
conunent  Is  rejected. 

Productioh 

8.  One  comment  on  proposed 
§  620.42(a)  (21  CFR  620.42(a))  suggest- 
ed that  only  one  passage  is  needed  In 
seed  buildup  for  the  production  of 
BCO  Vaccine. 


The  Commissioner  believes  that  the 
comment  has  misinterpreted  the  defi- 
nition of  the  term  "passage."  Each 
transfer  of  inoculum,  starting  from 
the  freeze-dried  or  frozen  seed  lot  into 
a  culture  medium  in  a  seed  buildup,  is 
a  passage.  It  is  impractical  to  produce 
BCG  Vaccine  af>«r  only  one  passage, 
as  suggested  by  the  comment,  because 
several  passages  are  required  to  reacti- 
vate the  freeze-dried  or  frozen  seed  lot 
and  build  up  an  adequate  amount  of 
material  for  the  satisfactory  produc- 
tion of  a  lot  of  BCO  Vaccine.  Accord- 
ingly, the  comment  Is  rejected. 

9.  The  Commissioner  recognizes 
that,  to  reduce  the  potential  growth 
and  proliferation  of  virulent  mutants, 
it  is  important  to  restrict  the  total 
number  of  passages  in  relation  to  the 
time  the  organisms  are  actively  grow- 
ing. Proporfied  5  620.42(a)  restricted  the 
number  of  passages  in  seed  buildup 
from  secondary  seed  lot  to  a  lot  in 
final  containers  to  9  within  a  6-month 
period.  However,  there  was  no  restric- 
tion in  the  number  of  passages  from 
primary  seed  lot  to  a  lot  in  final  con- 
tainers in  the  event  that  a  secondary 
seed  lot  was  not  used. 

Therefore,  the  Commissioner  is 
amending  9  620.42(a)  to  specify  that 
only  9  passages  are  permitted  if  the  in- 
oculum used  for  final  container  mate- 
rial is  made  from  a  primary  rather 
than  secondary  seed  lot.  In  addition,  if 
a  secondary  seed  lot  is  used,  the 
number  of  passages  from  primary  seed 
lot  in  the  preparation  of  a  secondary 
seed  lot  is  restricted  to  3  passages 
within  a  2-month  period  of  time. 

10.  One  comment  on  proposed 
S  620.42(a)  asked  whether  this  provi- 
sion applies  to  9  Inocula  or  9  passages. 
The  conunent  stated  that  9  passages 
cannot  be  completed  within  the  pro- 
posed 6-week  period  and  suggested  a 
change  to  a  6-month  period. 

The  Commissioner  Intended  to 
permit  no  more  than  9  passages  within 
a  6-month  period,  and  { 620.42(a)  of 
the  final  regulation  is  amended  ac- 
cordingly. 

11.  One  conunent  on  proposed 
f  620.42(c)  stated  that  a  determination 
of  the  number  of  colony- forming  units 
(CPU)  on  liquid  bulk  BCG  would  be 
more  uniform  and  representative  of 
production  than  the  proposed  determi- 
nation of  CPU  on  5  vials  of  BCG  Vac- 
cine before  and  after  freeze-drylng. 
The  comment  also  requested  clarifica- 
tion of  whether  the  contents  of  the  5 
vials  could  be  pooled  before  determin- 
ing the  CPU. 

The  purpose  of  the  testing  pre- 
scribed In  S  620.42(c)  is  to  provide  in- 
formation on  the  loss  of  viability  due 
to  freeze-drylng  and  on  the  uniformity 
of  CPU  as  distributed  into  final  con- 
tainers. Testing  of  liquid  bulk  material 
or  pooled  vials  does  not  provide  infor- 
mation  on  the  uniformity  of  CPU  in 


final  containers.  For  this  reason,  the 
test  must  be  (»>nducted  on  the  con- 
tents of  individual  final  containers. 
For  clarification.  §620.42(0  of  the 
final  regvilation  is  amended  to  specify 
that  CPU  shall  be  determined  on  the 
contents  of  individual  final  containers 
of  BCG  Vaccine  from  each  lot  both 
before  and  after  freeze-drylng.  Corre- 
spondingly, §  620.44(a)  (21  CFR 
620.44(a))  is  amended  to  require  that 
the  ntmiber  of  CFU  be  determined  on 
the  contents  of  each  of  at  least  10  indi- 
vidual final  containers  of  each  lot  of 
BCG  Vaccine.  Of  the  10  or  more  indi- 
vidual final  containers  tested,  at  least 
5  shall  be  tested  before,  and  an  equal 
number  shall  be  tested  after,  freeze- 
drylng.  . 

PoTKKCY  Tests 

12.  One  comment  on  proposed 
{620.44  suggested  that  this  section 
should  be  entitled  Viability  rather 
than  Potency,  because  the  test  for 
CFU  determines  the  viability  of  the 
vaccine.  The  comment  provided  no 
dcxnmientation  other  than  the  state- 
ment that  BCG  Vaccine,  as  cvurently 
licensed,  contains  considerable  por- 
tions of  biologically  active  materials 
that  are  potentiated  by  the  presence 
of  viable  BCG.  This  potentiation 
action  is  claimed  to  vary  with  different 
quantities  of  each  of  the  factors  in  a 
nonlinear  manner. 

The  Conmiissloner  agrees  that  the 
test  for  CFU  determines  the  viability 
of  BCG  in  the  vaccine.  However,  via- 
bility is  related  to  potency.  Loss  of  via- 
bility results  in  a  loss  of  potency.  Sec- 
tion 600.3(8)  (21  CFR  600.3(8))  inter- 
prets "potency"  as  "the  specific  ability 
or  <»pacity  of  the  product,  as  indicat- 
ed by  appropriate  laboratory  tests  or 
by  adequately  controlled  clinical  data 
obtained  through  the  administration 
of  the  product  in  the  manner  intend- 
ed, to  effect  a  given  result."  Thus,  via- 
bility of  the  organisms  is  only  one  of 
several  criteria  used  to  evaluate  the 
ability  of  the  BCG  Vaccine  to  effect  a 
given  result.  Accordingly,  the  test  for 
CFU  is  included  in  the  general  catego- 
ry of  "potency"  as  used  in  these  regu- 
lations for  all  biological  products,  and 
the  comment  is  rejected.  The  commen- 
tor  did  not  identify  the  portions  of 
biologically  active  materials  and  did 
not  submit  data  to  establish  in  which 
way.  or  to  what  degree,  these  materi- 
als (presumably  nonviable)  affect  or 
are  affected  by  the  viable  portions  of 
the  vaccine  in  the  prevention  of  tuber- 
culosis. Therefore,  the  Commissioner 
is  unable  to  address  this  issue  and  the 
comment  is  rejected. 

13.  One  conunent  on  proposed 
S  620.44(a)  recommended  using  Lowen- 
stein's  medium,  rather  than  Youman's 
mediiun  as  specified  in  the  proposal. 
for  determining  the  number  of  CFU. 


The  Conunissloner  is  aware  that  a 
number  of  equally  reliable  methods 
employing  a  variety  of  growth-promot- 
ing media  are  used  to  determine  the 
number  of  CFV.  The  Bureau  of  Biolo- 
gies has  had  many  years  of  experience 
with  the  test  defined  in  S  620.44(a)  and 
has  foimd  the  test  using  Yoimian's 
medium  to  be  simple,  direct,  and  reli- 
able. By  using  one  method  rather  than 
establishing  a  separate  test  method 
for  each  manufacturer's  product,  the 
Bureau  is  better  able  to  compare  pnxi- 
ucts  from  all  manufacturers.  If  a  man- 
ufacturer wishes  to  use  another 
method  and  presents  evidence  In  writ- 
ing to  the  Director,  Bureau  of  Biolo- 
gies, demcmstratlng  that  the  modifica- 
tion will  provide  assurances  that  are 
equal  to,  or  greater  than,  the  assur- 
ances provided  by  the  standards  speci- 
fied in  the  regulations,  the  Director, 
Bureau  of  Biologies,  may  accept  the 
equivalent  methods  and  send  written 
approval  of  the  modification.  To  ac- 
commodate this  procedure,  the  final 
regulations  are  amended  by  adding  a 
new  S  620.49  Equivalent  methods  (21 
CFR  620.49)  to  provide  flexibility  and 
encourage  the  development  and  use  of 
manufacturing  and  test  procedures 
that  may  be  better  than  those  current- 
ly available.  However,  the  Bureau  will 
continue  Its  parallel  testing  using  You- 
man's medium. 

14.  One  comment  on  proposed 
i  620.44(a)  recommended  using  1.9  per- 
cent sodium  glutamate  to  reconstitute 
the  freeze-dried  vaccine  In  final  con- 
tainers and  incubating  the  reconsti- 
tuted vaccine  for  2  hours. before  pro- 
ceeding with  the  test  for  CFU.  The 
comment  said  at  least  a  1-log  increase 
In  viable  CFU  was  obtained  by  this 
method. 

The  purpose  of  the  test  prescribed  in 
S  620.44(a)  is  to  measure  the  potency 
of  each  lot  as  it  will  be  administered  to 
humans.  Because  the  diluents  now 
used  to  reconstitute  BCG  Vaccine 
prior  to  injection  are  not  known  to  en- 
hance the  viability  of  the  organisms, 
the  procedures  suggested  by  the  com- 
ment would  produce  artificially  high 
test  values  not  representative  of  the 
vaccine  administered  to  humans.  Ac- 
cordingly, the  comment  is  rejected. 
However,  9  620.44(a)  is  amended  to 
make  clear  that  potency  testing  must 
be  conducted  on  vaccine  that  has  been 
reconstituted  as  for  human  use  with 
the  diluent  recommended  by  the  man- 
ufacturer. 

15.  One  comment  on  proposed 
9  620.44(a)(1)  provided  data  and  sug- 
gested that  the  test  for  CFU  can  be 
performed  more  easily,  without  loss  in 
reliability,  by  first  making  serial  log 
dilutions  of  an  appropriate  volume  of 
reconstituted  vaccine  up  to  a  point 
where  serial  half-log  dilutions  will 
result  in  at  least  one  tube  containing 
between  10  and  50  CFU.  The  comment 
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sUted  that  the  test  for  CFU  per- 
formed by  conducting  serial  half-log 
dilutions  throughout,  as  proposed, 
wastes  labor  and  material.  Another 
comment  stated  that  the  proposed 
volume  of  1.4  milliliters  (ml)  for  serial 
transfer  in  making  half-log  dilutions 
was  incorrect. 

The  Commissioner  concludes  that 
data  submitted  support  the  suggested 
change  that  the  initial  dilutions  can 
be  made  as  log  dilutions.  The  test  pro- 
cedure in  S  620.44(a)(1)  through  (4)  is 
reorganized  and  amended,  and  the 
suggested  change  appears  in  para- 
graph (a)(1)  of  that  section.  The  1.4 
milliliters  for  serial  transfer  in  making 
half-log  dilutions  was  In  error.  The 
corrected  volume.  2.0  ml  for  transfer 
In  making  half-log  dilutions,  appears 
in  3  620.44(a)(2)  in  the  final  regulation. 

16.  One  comment  on  proposed 
1620.44(b)  suggested  that  the  miiU- 
mum  weight  for  guinea  pigs  for  use  in 
the  potency  test  should  be  changed 
from  at  least  300  grams  (g)  to  at  least 
250  g.  The  comment  stated  that 
guinea  pigs  in  the  250  to  300  g  range 
have  been  used  over  the  years  and 
have  produced  satisfactory  results. 

The  Commissioner  advises  that  the 
minimum  weight  of  300  g  was  pro- 
posed because  a  certain  degree  of  ma- 
turity of  the  guinea  pigs  is  necessary 
to  assure  reliable  responses  to  the  vac- 
cine. However,  a  recent  review  of  pro- 
tocols submitted  by  manufacturers 
demonstrates  that  guinea  pigs  weigh- 
ing no  less  than  250  g  have  the  neces- 
sary degree  of  immunologic  maturity. 
Accordingly,  the  comment  is  accepted, 
and  S  620.44(b)  of  the  final  regiilation 
is  amended  to  provide  for  a  weight  of 
no  less  than  250  g. 

17.  One  comment  on  proposed 
S  620.44(bKl)  suggested  that  the  intra- 
dermal guinea  pig  test  could  be  con- 
ducted by  administering  a  drop  of  vac- 
cine on  the  skin  of  the  guinea  pig  and 
puncturing  the  skin  through  the  drop 
of  vaccine,  rather  than  by  Injecting  in- 
tradermally  graded  dilutions  of  the 
vaccine  with  a  specified  volume. 

The  Commissioner  advises  that  in- 
tradermal injections  of  graded  dilu- 
tions of  the  vaccine  with  a  specified 
volume  result  in  animal  responses  to 
the  various  dilutions.  If  the  vaccine  is 
administered  as  suggested  by  the  com- 
vment.  the  amount  or  volume  of  the 
vaccine  administered  will  be  variable 
and  unknown,  thereby  precluding  an 
estimation  of  the  vaccine  potency.  Ac- 
cordingly, the  comment  Is  rejected. 

18.  One  comment  on  proposed 
(620.44(bK2)  suggested  revision  to 
permit  the  use  of  a  test  dose  of  BCO 
Vaccine  containing  a  range  of  1  to  33 
X  10*  CFU  rather  than  the  proposed 
range  of  1  to  9  x  10»  CFU. 

The  Commissioner  advises  that  BCO 
Vaccine  intended  for  percutaneous  in- 
jection  in   humans  contains  a  large 
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number  of  CFU  which.  If  injected  un- 
diluted intradermally  into  guinea  pigs, 
would  produce  more  extensive  reac- 
tions than  .  those  prescrit>ed  In 
(620.44(b)(3)  and  would  make  estima- 
tion of  vaccine  potency  difficult.  For 
this  reason,  the  test  dose  of  0.1  ml  of 
vaccine  containing  a  range  of  only  1  to 
9  X  10*  CFU  was  chosen.  However, 
review  of  protocols  submitted  by  man- 
ufacturers demonstrates  that  the 
numt>er  of  CFU  required  to  produce 
the         reactions  prescribed  in 

(620.44(b)(3)  may  vary  depending  on 
the  strain  of  organism  used  and/or  the 
method  of  production.  Accordingly, 
the  comment  Is  accepted  and 
(620.44(b)(2)  of  the  final  regulation  Is 
amended  to  specify  that  vaccine  in- 
tended for  percutaneous  injection  into 
humans  must  be  reconstituted  with 
the  manufacturer's  reconunended  di- 
luent so  that  at  least  1  estimated 
human  dose  (that  may  vary  for  each 
type  of  vaccine  but  Is  estimated  to  be 
within  a  range  of  1  to  33  x  10*  CFU)  Is 
contained  in  0.1  ml.  A  narrower  range 
of  CFU  Is  to  be  determined  for  each 
manufacturer's  vaccine  luid  specified 
in  the  license  application.  One-tenth 
ml  of  the  selected  dose  of  vaccine  and 
0.1  ml  of  each  of  3  ten-fold  dilutions 
(1:10.  1:100,  and  1:1000)  shall  be  inject- 
ed Into  the  guinea  pigs.  The  diluent 
for  the  ten-fold  dilutions  shall  be  an 
Isotonic  solution  for  injection. 

The  Commissioner  is  also  amending 
proposed  (620.44(b)(3Mi)  to  specify 
that  otMervatlons  of  all  4  vaccination 
sites  In  the  Intradermal  guinea  pig 
tests  t>e  read  on  the  same  day.  The 
time  required  for  the  organisms  to 
grow  in  guinea  pig  Intradermal  tissue 
may  vary,  and  therefore  the  flexible 
time  period  of  2  to  4  weeks  after  BCO 
vaccination  is  allowed.  Because  the 
test  requires  an  essentially  negative 
reaction  in  tests  of  the  greatest  dilu- 
tion of  BCO  Vaccine  and  a  maximum 
reaction  of  4  to  10  millimeters  (mm)  in 
the  greatest  concentration  of  BCO 
Vaccine,  the  specification  Is  added 
that  all  4  vaccination  sites  be  observed 
and  read  on  the  same  day. 

19.  One  comment  on  proposed 
(620.44(b)(3)(li)  suggested  that  the 
degree  of  tuberculin  sensitivity  should 
be  determined  by  measuring  the 
amount  of  Induration,  which  is  the 
hardening  of  the  skin  resulting  from 
inflammation,  rather  than  by  measur- 
ing the  amount  of  erythematous  reac- 
tion, which  Is  the  reddening  of  the 
skin  resulting  from  inflammation,  as 
proposed. 

The  Conunlssloner  proposed  that  tu- 
berculin sensitivity  be  measured  by 
erythematous  reaction  because.  In 
guinea  pigs,  redness  of  the  skin  is 
easier  to  measure.  Is  usually  coincident 
with  Induration,  and  is  subject  to  less 
error    than    hardening    of    the    skin 


caused  by  Inflammation  and  swelling. 
Accordingly,  the  comment  Is  rejected. 

20.  The  Commissioner  is  amending 
proposed  (620.44(bK3Klli)  to  clarify 
the  time  when  the  guinea  pigs  should 
be  weighed.  As  amended,  the  final  reg- 
ulation now  states  that  "at  the  end  of 
the  test  period  each  guinea  pig  Is 
weighed  •  *  *." 

21.  The  CommLssloner  Is  adding  a 
new  paragraph  {  620.44(c)  to  the  final 
regulations  in  response  to  a  comment 
made  in  regard  to  (620.40(bK4)  and 
discussed  in  part  under  paragraph  4  of 
this  preamble.  The  comment  pointed 
out  that  the  WHO  report,  Part  B.  3. 
recommends  that  studies  in  humans 
t>e  made  at  regular  Intervals  on  som«> 
of  the  vaccine  lots  prepared  to  ensure 
that  adequate  control  of  BCO  Vaccine 
has  t>een  achieved.  The  comment  mis- 
interpreted the  WHO  report  by  apply- 
ing it  to  a  "seed  lot"  Instead  of  a  "vac- 
cine lot."  However,  the  comment 
claimed  that  clinical  testing  of  every 
lot  of  BCO  Vaccine  In  a  minimum  of 
10  persons  had  served  very  well. 

The  Commissioner  rejects  the  com- 
ment's recommendation  to  test  every 
lot  of  BCO  Vaccine  in  a  minimum  of 
10  persons  t>ecause  the  increased  test- 
ing requirements  of  the  primary  and 
secondary  seed  lots  make  the  testing 
of  every  lot  of  BCO  Vaccine  unneces- 
sary. The  controlled  numt>er  of  pas- 
sages in  the  time  periods  specified  re- 
duces the  chance  for  mutation  to  viru- 
lent organisms.  However,  mm  m  continu- 
ing check  on  the  potency,  safety,  and 
efficacy  of  the  BCO  Vaccine  in 
humans,  the  Commissioner  Is  accept- 
ing the  recommendation  of  the  WHO 
report  by  adding  a  new  paragraph  (c) 
to  (  620.44  to  require  that  at  least  once 
annually,  no  less  than  one  lot  of  BCO 
Vaccine  that  has  satisfied  all  require- 
ments and  has  t>een  released  by  the 
Bureau  of  Biologies  be  tested  for  its 
ability  to  induce  sensitivity  In  20  tu- 
t>erculin-negative  people.  In  addition, 
the  results  of  these  tests  are  to  be  sent 
to  the  Director,  Bureau  of  Biologies, 
as  they  are  completed. 

Tnr  roR  Frxkdom  Pkom  Vntmxirr 
Mtcobactsria 

22.  One  comment  on  proposed 
(620.45(a)  (21  CFR  620.45(a))  suggest- 
ed that  animals  used  In  the  test  for 
virulent  mycobacteria  should  be  ol>- 
served  for  3  months  instead  of  the  pro- 
posed 6  weeks.  No  data  accompanied 
the  comment  to  support  an  observa- 
tion period  of  3  months. 

The  Commissioner  advises  that  data 
In  protocols  submitted  by  manufactur- 
ers demonstrate  that  an  observation 
period  of  6  weeks  provides  an  adequate 
basis  to  determine  that  each  lot  of  vac- 
cine produced  in  accordance  with 
these  additional  standards  remains 
free  from  virulent  mycobacteria.  In 
addition,  the  commissioner  concludes 


that  an  observatioD  period  of  3 
months,  as  suggested  by  the  commoit. 
Is  unnecessarily  restrictive  because  it 
impedes  release  of  the  k>t  and  short- 
ens Its  availability  within  the  dating 
periods  prescribed  in  (610.53  (21  CFR 
§10.53).  Accordingly,  the  comment  is 
rejected- 

Genehal  Requirements  and  Labeling 

23.  One  comment  on  proposed 
S 620.46(b)  (21  CFR  620.46(b))  asked 
whether  a  new  date  of  manufacture 
could  be  established  any  thne  a  deter- 
mination for  the  number  of  CFU 
shows  that  the  loss  In  viability  (poten- 
cy) has  not  exceeded  90  percent. 

The  Commissioner  advises  that  a 
new  date  of  maraifacture  may  be  es- 
tablished by  a  manufacturer  only 
under  the  following  conditions:  (1) 
The  product  has  not  left  the  control 
of  the  licensed  manufacturer;  (2)  the 
Integrity  of  the  product  has  not  been 
compromised;  (3)  the  product  Is  retest- 
ed  and  conforms  to  the  requirements 
prescribed  In  ((610.13(a)  (21  CFR 
610.13(a))  and  620.44(b);  (4)  samples 
and  protocols  are  submitted  to  the  Di- 
rector, Bureau  of  Biologies;  and  (5)  the 
product  is  not  Issued  by  the  manufac- 
turer until  written  notification  of  offi- 
cial release  is  received  from  the  Direc- 
tor. Bureau  of  Biologies,  as  required 
by  (820.48  (21  CFR  620.48).  Section 
620.46(b)  of  the  final  regulation  is 
amended  to  specify  that  the  date  of 
manufacture  Is  to  be  the  date  of  Initi- 
ation of  the  last  valid  determination 
for  CPU  after  freeze-drying. 

24.  One  comment  on  proposed 
{ 620.46(b)  requested  revision  of  the 
date  of  manufacture  to  permit  the  use 
of  a  dating  period  that  is  approved  In 
the  product  license  application  but  dif- 
ferent from  that  prescribed  for  BCO 
Vaccine  In  (  610.53. 

The  Commissioner  advises  that  It  is 
not  necessary  to  revise  the  date  of 
manufacture  as  proposed  in  (620.46, 
because  {  610.53  was  amended  In  the 
Federal  Register  of  January  31,  1978 
(43  PR  4006)  by  adding  a  new  para- 
graph: (b)  Exemptions.  This  para- 
graph provides  for  such  exemptions  or 
modifications  of  the  dating  period 
*ith  the  written  approval  of  the  Di- 
rector. Bureau  of  Biologies,  in  the 
form  of  an  approved  license  amend- 
ment. 

25.  One  comment  on  proposed 
(620.47(c)  (21  CFR  620.47(c))  suggest- 
ed that  the  vaccine  should  be  adminis- 
tered within  4  hours,  rather  than 
within  the  proposed  8  hours,  after  re- 
constitution.  The  comment  provided 
no  data  to  Justify  a  statement  that 
vaccine  administered  within  4  hours 
after  reconstltutlon  has  a  higher  via- 
ttility  count  aiKl  is  subject  to  less 
chance  of  contaminalion  and  expo- 
sure. 
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The  Commissiooer  is  not  aware  oi 
any  data  to  Support  a  redttetion  of  the 
time  period  from  8  hours  to  4  lioars. 
Furthermore,  current  available  data 
related  to  use  and  clinical  experience 
demonstrate  that  the  product  is  safe 
and  effective  when  administered 
within  8  hours  under  good  mecHcal 
practice.  Accordingly,  the  comment  is 
rejected. 

8AKn.BS 

26.  One  comment  on  proposed 
(620.48(aKl)  suggested  that  the 
sample  to  be  submitted  to  the  Direc- 
tor. Bureau  of  Biologies,  need  be  only 
20  ml  rather  than  the  proposed  40  mL 

The  40-ml  sample  was  proposed  to 
ensure  an  adequate  volume  of  product 
for  an  required  tests,  particularly 
when  repeat  tests  are  receded.  Howev- 
er, the  Commissiorter  has  reconsidered 
this  requirement  and  finds  that  20  ml 
will  generally  be  adequate  because  ad- 
ditional samples  can  be  requested  if 
and  when  needed.  Accordingly,  the 
comment  is         accepted.         and 

(620.48(aKl)  of  the  final  regulation  is 
amended  to  provide  for  at  least  20  ml 
of  sample. 

27.  In  connection  with  proposed 
(620.48(b),  the  Commissioner  notes 
that  the  Bureau  of  Biologies  has  rou- 
tinely informed  manufacturers  by  tele- 
phone that  a  lot  of  vaccine  has  been 
released  after  the  official  release  is 
signed  by  the  Director  ot  the  Bureau 
or  the  Director's  designated  agent. 
However,  this  telephcMie  communica- 
tion has  been  misunderstood  as  consti- 
tuting the  notification  of  official  re- 
lease. The  Commissioner  advises  that 
official  notification  means  that  the 
written  release  form  has  been  received 
by  the  manufacturer.  Accordingly. 
(620.48(b)  of  the  final  regulation  is 
amended  to  specify  that  BCG  Vaccine 
is  not  to  be  issued  by  the  manufactur- 
er until  written  notification  of  official 
release  is  received  from  the  Director, 
Bureau  of  Biologies. 

The  Commissioner  has  carefully 
considered  the  environmental  effects 
of  this  regulation  and.  because  the 
action  will  not  signifk;antly  affect  the 
quality  of  the  human  environment, 
has  concluded  that  an  enviroiunental 
impact  statement  is  not  required.  A 
copy  of  the  environmental  Impact  as- 
sessment Is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Therefore,  under  the  Public  Health 
Service  Act  (sec.  SSI.  58  Stat.  702  as 
amended  (42  U.S.C.  262)  and  under  au- 
thority delegated  to  the  Commissioner 
(21  CFR  5J).  Part  620  is  amended  by 
adding  new  Subpart  E,  consisting  of 
new  ((620.40  through  620.49  to  read 
as  follows: 
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Sec 

020.40  BCO  Vaccine. 

020.41  Establtshment    and    personnel    re- 

QUUU1I161)CS. 

no.43    Production. 

$2a.43    Reference  BCC  Vaccine 

•2a44    Potencrterts. 

820.45  Test  tor  freedom  from  vtmleat  my- 
cobacteria. 

620.46  General  requirements. 
6M.47    Labeling. 

•20.48    Samples:  protocols:  official  release. 
•30.49    Eqaivalent  methodh. 

AtrrHORmr:  Sec.  351,  58  Stat.  702.  as 
amended  (42  U.S.C.  W2). 

Svkpmrt  E     ■admit  of  Colawlt*  ond 
CtMfin  (K6)  Vocdn* 

(  620.M    BCG  Vadae. 

(a)  Proper  name  and  definition.  The 
proper  name  of  this  product  is  BCG 
Vaccine.  The  product  is  defined  as  a 
freeze-dried  preparation  containing 
viable  bacteria  of  the  Bacillus  of  Cal- 
mette  and  Ouerin.  which  is  an  attenu- 
ated strain  of  Mycobatterium  botrlt. 

(b)  Criteria  for  an  acveptable  strain. 
The  source  of  the  BCG  strain  used  in 
the  manufacture  of  any  lot  of  the 
fhial  product  must  be  identified  by 
complete  historical  records. 

(1)  Seed  lot  aystem.  the  BCG  strain, 
must  be  maintaii>ed  in  the  form  of  y 
primary  seed  lot  that  is  to  be  the  bas|^ 
material  from  which  all  secondary 
seed  lots  are  prepared.  Production  of 
BCG  Vaccine  may  be  from  either  pri- 
mitry  or  secondary  seed  lots.  Each  seed 
lot  must  be  stored  in  either  a  freeze- 
dried  state  at  -20*  C  or  colder,  or  in  a 
froeen  state  at  -70'  C  or  coWer. 

(2)  Freedom  from  virulence.  The 
BCG  strain  is  denu>nstrated  to  be  in- 
capable of  producing  progressive  tu- 
berculosis in  guinea  pigs  tested  as  pre- 
scribed in  (630.45,  except  that  no 
fewer  than  48  guinea  pigs  must  be 
used  to  test  the  primary  seed  lot  and 
no  fewer  than  12  guinea  pigs  must  be 
used  to  test  each  secondary  seed  lot. 
At  least  two-thirds  of  the  animals 
must  survive  the  obaervation  period  of 
no  less  than  6  months. 

(3)  Induction  of  tmberculin  tensitiv- 
itu  in  guinea  pigs.  Each  of  at  least  10 
guinea  pigs  is  to  be  injected  with  1 
human  dose  of  BCG  Vaccine  and, 
within  4  to  6  weeks  after  vaccination, 
skin  tested  with  tuberculin.  At  least  80 
percent  of  the  guinea  pigs  tested  must 
develop  tut>erculin  sensitivity.  a»  pre^ 
scribed  in  (  62a44(bK3MU). 

(4)  Clinical  information.  Clinical 
data  must  establish  that  the  BCG 
strain  is  safe  and  induces  tuberculin 
sensitivity.  After  having  passed  all  lab- 
oratory tests  prescribed  for  BCG  Vac- 
cine, each  primary  and  secondary  seed 
lot  of  vaccine  must  t>e  tested  for  its 
ability  to  iiHluce  sensitivity  in  tubercu- 
Ifat-negative  penona.  Only  those  per- 
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tons  tested  by  injection  of  5  U^.  Tu- 
berculin UnltA.  Purified  Protein  De- 
rivative, by  tlie  Mantoux  technique 
and  found  negative  in  this  test  are  to 
be  selected  for  clinical  trials.  At  least 
100  tuberculin-negative  persons  must 
be  included  in  the  test  of  the  primary 
seed  lot.  and  at  least  20  tuberculin- 
negative  persons  must  be  included  in 
the  test  of  each  secondary  seed  lot. 
Within  6  to  8  weeks  after  BCO  vacci- 
nation, the  vaccinees  must  be  tested 
for  tuberculin  reactivity  by  Injecting 
not  more  than  10  U.S.  Tuberculin 
Units,  Purified  Protein  Derivative,  by 
the  Mantoux  technique.  The  test  is 
considered  satisfactory  if  a  least  90 
percent  of  those  persons  from  each 
group  develop  tuberculin  reactivity  as 
Indicated  by  an  induration  reaction  of 
at  least  5  millimeters  in  diameter. 

f  620.41     Eatablishment  and  personnel  re- 
quircmenU. 

In  addition  to  the  applicable  require- 
ments of  9$  600.10  and  600.11  of  this 
chapter,  the  following  practices  and 
procedures  are  required; 

(a)  Isolation  of  BCO  unit  (DA  BCO 
unit  is  defined  as  the  space  used  for 
storage  of  primary  and  secondary  seed 
cultures  and  for  vaccine  preparation. 
Including  culture  maintenance,  media 
Inoculation  for  propagation,  harvest- 
ing, filling  into  final  containers,  seal- 
ing of  final  containers,  media  produc- 
tion, and  cleaning  and  sterilization  of 
glassware.  For  purposes  of  these  addi- 
tional standards,  the  space  used  for  In- 
cubation of  bulk  and  final  container 
sterility  tests,  tests  to  determine  the 
numbers  of  colony-forming  units, 
animal  tests,  and  necropsies  are  not 
part  of  the  SCO  unit. 

(2)  The  BCG  unit  must  be  complete- 
ly Isolated  from  other  production  and 
surrounding  areas  and  must  be  situ- 
ated and  designed  to  prevent  contami- 
nation of  the  product.  It  must  have  a 
separate  facility  for  ventilation,  de- 
signed to  prevent  contamination  of 
the  product.  The  facilities  for  water 
supply  and  sewage  and  trash  disposal 
must  be  designed  to  prevent  microbial 
contamination  of  the  BCO  unit.  The 
equipment  used  in  BCO  Vaccine  pro- 
duction must  remain  In  the  BCO  unit 
at  all  times. 

(3)  Microbial  controlled  areas  must 
be  available  for  handling  the  BCO  cul- 
tures. No  cultures  of  microorganisms 
other  than  the  BCO  production  strain 
are  permitted  in  the  BCO  unit.  No  ani- 
mals are  permitted  in  the  BCO  unit. 
All  tests  necessary  for  the  control  of 
the  vaccine,  in  which  contaminating 
microorganisms  may  be  cultured,  or  in 
which  animals  are  used,  must  be  con- 
ducted in  space  physically  separated 
from  the  BCO  unit. 

(b)  RMtricttOTU  on  personnel.  (DA 
staff  specially  trained  in  maintaining 
the  seed  cultures,  propagating  the  cul- 
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tures.  preparing  the  vaccine,  and  fill- 
ing the  vaccine  into  final  containers 
shall  be  employed  in  the  production  of 
the  BCO  Vaccine.  Such  personnel 
shall  not  work  with  other  infectious 
agents  in  any  laboratory  at  any  time 
and  shall  not  be  exposed  to  a  Icnown 
risk  of  tuberculosis.  Within  30  days 
before  employment  in  the  BCO  unit, 
each  person  working  in  the  unit  shall 
have  had  a  medical  examination,  in- 
cluding a  tuberculin  skin  test  with  5 
U.S.  Tuberculin  Units,  Purified  Pro- 
tein Derivative,  by  the  Mantoux  proce- 
dure, and  a  chest  X^ray.  No  person 
who  has  had  a  history  of  tuberculosis 
or  mycobacterial  disease  is  permitted 
In  the  BCO  unit.  There  must  be  peri- 
odic medical  examinations  of  BCO 
unit  personnel,  including  X-ray  exami- 
nations, of  sufficient  frequency  to 
detect  the  appearance  of  early  active 
tuberculosis.  Repeated  tuberculin  skin 
testing  of  staff  who  are  negative  to  tu- 
berculin may  be  used  as  an  additional 
diagnostic  aid  in  isolating  any  poten- 
tial source  of  tuberculosis  exposure.  If 
a  person  working  in  the  BCO  unit  de- 
velops active  tul>erculosis,  (1)  the 
entire  staff  shall  be  examined  for  pos- 
sible tuberculosis  Infection,  (11)  all  cur- 
rent vaccine  preparations  and  all  cul- 
tures with  which  the  person  may  have 
come  into  contact  since  his  or  her  last 
satisfactory  medical  examination, 
except  (niltures  sealed  before  that  ex- 
amination, must  be  discarded,  and  (ill) 
the  BCO  unit  and  all  equipment  with 
which  the  person  may  have  come  in 
contact  must  be  decontaminated. 

(2)  Personnel  shall  wear  protective 
clothing  and  use  protective  devices  to 
the  extent  necessary  to  protect  the 
product  from  contamination. 

(3)  Any  person  not  assigned  to  the 
BCO  unit  shall  not  be  allowed  into  the 
BCO  unit  at  any  time  unless  a  medical 
examination  shows  the  person  to  be 
free  from  mycobacterial  disease. 

SC20.42    ProducUon. 

(a)  BCG  inoculum.  The  inoculum  of 
BCO  used  for  seed  lot  or  production  of 
fiiud  lot  in  seed  buildup  must  have 
been  removed  from  the  preceding  seed 
lot  in  accordance  with  the  following 
passage  and  time  schedule: 

(1)  No  more  than  3  passages  from 
primary  to  secondary  seed  lot  within  a 
2-month  period. 

(2)  If  no  secondary  seed  lot  is  used, 
no  more  than  9  passages  from  primary 
seed  lot  to  final  lot  within  a  6-month 
period. 

(3)  No  more  than  9  passages  from 
secondary  seed  lot  to  final  lot  within  a 
C-month  period. 

(b)  Propoffation  <xf  bacteria.  The  cul- 
ture medium  for  propagation  of  BCO 
Vaccine  must  not  contain  ingredients 
known  to  be  callable  of  producing  al- 
lergenic effects  in  humans  or  of  caus- 
ing the  bacteria  to  bacom*  vlnilent  for 


guinea  pigs.  The  growth  In  each  con- 
tainer must  be  examined  visually,  and 
only  those  ciiltures  that  have  the  typi- 
cal growth  pattern  characteristic  of 
BCO  are  to  be  used  in  a  vaccine. 

(c)  Colony-forming  units  (CFU) 
before  and  after  freeze-drying.  Each  lot 
of  BCO  Vaccine  must  be  tested  to  de- 
termine the  number  of  CFU  per  Indi- 
vidual final  container  both  before  and 
after  freeze-drying,  by  the  method 
prescribed  in  S  620.44(a).  The  upper 
and  lower  limits  of  the  viable  count 
are  to  be  established  by  the  manufac- 
turer of  the  vaccine  for  the  particular 
route  of  administration  recommended 
and  must  be  specified  in  the  license 
application.  The  loss  in  viability  after 
drying  must  not  exceed  90  percent. 

9  620.43    Reference  BCG  Vaccine. 

A  reference  BCO  Vaccine,  for  use  In 
determining  the  validity  of  the  test  for 
colony-forming  units,  is  to  be  obtained 
from  the  Director.  Bureau  of  Biolog- 
ies, Food  and  Drug  Administration. 
8800  Rockvllle  Pike.  Bethesda.  MD 
20014. 

9  620.44    Potency  tests. 

(a)  Colony-forming  units  (CFU).  The 
number  of  (3FU  must  l>e  determined 
on  the  contents  of  each  of  at  least  10 
individual  final  containers  of  each  lot 
of  BCO  Vaccine.  Of  the  10  or  more  in- 
dividual final  containers,  the  contents 
of  at  least  5  before,  and  an  equal 
number  after,  freeze-drying  must  be 
tested.  Final  containers  of  the  freeze- 
dried  vaccine  are  to  be  reconstituted 
as  for  human  use  with  the  diluent  rec- 
ommended by  the  manufacturer.  The 
number  of  CFU  to  be  reported  for 
each  lot  of  BCO  Vaccine  must  be  de- 
termined only  from  test  tubes  contain- 
ing between  10  and  50  CFU.  Dilutions 
must  be  made  as  follows: 

(1)  Dilutions  are  made  from  an  ap- 
propriate volume  of  the  liquid  vaccine 
before  freeze-drying  or  the  reconsti- 
tuted vaccine  after  freeze-drying.  Ap- 
propriate dilutions  are  made  with 
modified  Youman's  medium  specified 
In  paragraph  (aK4)  of  this  section,  up 
to  a  point  where  subsequent  serial 
half-log  dilutions  will  result  In  at  least 
1  tube  containing  between  10  and  50 
CPU. 

(2)  Serial  half-log  dilutions  are  made 
in  16  X 125  millimeter  screw-capped 
test  tubes  into  which  4.5  milliliter  all- 
quots  of  the  diluent  prescribed  in 
paragraph  (aK4)  of  this  section  have 
been  dispensed.  Two  milliliters  of 
thoroughly  mixed  vaccine  are  added  to 
the  first  tube  of  the  half-log  series, 
mixed  thoroughly,  and  2.0  milliliters 
from  this  tube  are  transferred  to  the 
next  tube  in  the  series.  The  iM-ocess  of 
mixing  and  serially  transferring  2.0 
milliliters  is  repeated  through  each 
consecutive  tube  and  2.0  milliliters  are 
discarded  from  the  last  tuba. 


(3>  After  the  serial  half-log  (ffli^ons 
are  completed.  0.5  mllUltter  of  1.5  per- 
cent agar  solution  that  has  been 
cooled  to  42*  C  is  quldily  added,  where 
necessary,  to  make  a  final  concentra- 
tion of  0.15  percent  agar,  and  the  con- 
tents of  the  tubes  are  thoroughly 
mixed.  After  mixing,  all  tubes  are  in- 
cubated at  35*  to  37'  C  for  3  to  4 
weeks. 

(4)  The  composition  of  modified 
Youman's  medium  with  bovine  albu- 
min is  as  follows: 


S.O  grains 


(KHJKU. 

PMmsstum  sulfate  (KJBO.) O.S  grmm* 

Macneaiain  cltrmU  _ l.S  (rmim 

Monosodlum  ciutainatc 19:0  grmms 

Olycerine 20.0  ralllUlUrs 


DUUni«d  water  qo.  to. 


9O0.0  miUUiters 


One  hundred  milliliters  of  5-percent  aaue- 
ous  solution  of  bovine  albumin  that  has 
been  sterilized  t>y  filtration  are  added  to  the 
Youman's  medium  to  produce  a  final  con- 
centration of  0.5  percent  of  bovine  albumin. 
The  pH  is  adjusted  to  7.0  with  UV  sodhim 
bydroxide. 

(b)  Intradermal  guinea  pig  test  Two 
or  more  guinea  pigs,  each  weighing  no 
less  than  250  grams,  must  be  injected 
intradermally  in  4  different  sites  with 
the  following  amounts  and  dilutions  of 
each  lot  of  BCO  Vaccine: 

(1)  Vaccine  intended  for  intrader^ial 
injection  is  reconstituted  as  for  himian 
use  with  the  diluent  recommended  by 
the  manufacturer.  One-tenth  milliliter 
of  reconstituted  vaccine  and  0.1  millili- 
ter each  of  three  ten- fold  dilutions 
(LIO.  1:100.  and  moOO)  of  the  recon- 
stituted vaccine  are  Injected  Into  the 
guinea  pigs.  The  diluent  for  the  ten- 
fold dilutions  is  isotonic  solution  for 
injection. 

(2)  Vaccine  intended  for  percuta- 
neous injection  into  humans  is  recon- 
stituted with  the  diluent  recommend- 
ed by  the  manufacturer  so  that  at 
least  one  human  dose  (estimated  to  l>e 
within  a  range  of  from  1  to  33  x  10' 
CPU)  Is  contained  to  0.1  milliliter.  A 
narrower  range  of  CFU  is  determined 
for  each  specific  vacctoe  by  the  manu- 
facturer and  specified  to  the  license 
application.  One-tenth  milliliter  of  the 
selected  dose  of  vacctoe  and  0.1  millili- 
ter each  of  three  ten-fold  dilutions 
(1:10.  1:100.  and  1:1000)  are  injected 
into  the  guinea  pigs.  The  diluent  for 
the  ten-fold  dilutions  is  an  isotonic  so- 
lution for  tojection. 

(3)  The  lot  of  vacctoe  is  satisfactory 
if- 

(i)  At  the  end  of  2  to  4  weelcs  after 
BCG  vacctoation,  nodules  have  devel- 
oped that  are  graded  to  relation  to  the 
amount  of  the  test  dose,  with  the  larg- 
est dose  inducing  a  nodule  of  from  4  to 
10  millimeters  to  diameter  and  the 
smallest  dose  toducing  essentially  no 
nodule,  and  all  observations  are  read 
oh  the  same  day; 
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(il>  By  the  end  of  4  to  •  wedu  after 
BCO  vaccination,  each  gstoea  pig 
shows  a  degree  of  sensitivity  such  that 
an  totradermal  injection  of  no  greater 
than  25  U.S.  TubercnUn  Units.  Pari- 
fied  Proteto  E>erivative,  to  0.1  milliliter 
will  Induce  an  erythematous  reaction 
at  least  10  millimeters  to  diameter 
withto  18  to  24  hours;  and 

(Hi)  At  the  end  of  the  test  period, 
each  gutoea  pig  fs  weighed  and  each 
shows  a  weight  tocrease. 

(c)  Induction  of  tnbercuUn  sensitiv- 
itv  in  tubercuUn-negative  humans.  At 
least  once  annually,  no  less  than  one 
lot  of  BCO  Vacctoe  that  has  satisfied 
all  requirements  and  has  been  released 
by  the  Bureau  of  Biologies  must  be 
tested  for  its  ability  to  toduce  sensitiv- 
ity in  20  persons  negative  to  Tubercu- 
lin. Purified  Proteto  Derivative,  as  pre- 
scribed to  9  620.40(b)(4).  The  results  of 
these  tests  must  be  sent  to  the  Direc- 
tor. Bureau  of  Biologies,  as  they  are 
completed. 

§620.45    Teat   for  freedom   from   virulent 
mycobacteria. 

(a)  Each  lot  of  BCO  Vaccine  must  be 
tested  to  determine  that  It  does  not 
contato  virulent  mycobacteria.  The 
test  must  be  performed  ustog  at  least  6 
guinea  pigs,  each  weightog  between 
250  and  300  grams.  Vacctoe  totended 
for  intradermal  tojection  to  humans 
must  be  tested  by  injecting  toto  g\iinea 
pigs  the  numlier  of  bacteria  contatoed 
to  at  least  50  human  doses.  Vacctoe  to- 
tended  for  percutaneous  use  to 
humans  must  be  tested  by  tojecting 
into  gutoea  pigs  50  times  the  number 
of  bacteria  estimated  to  be  totroduced 
parenterally  Into  humans  by  the  rec- 
ommended procedure.  The  vaccine  for 
all  tests  must  be  tooculated  subcuta- 
neously  or  totramuscularly  %to  the 
guinea  pigs.  All  animals  that  die 
during  the  observation  period  must  be 
examtoed  poet  mortem.  All  animals 
that  survive  the  observation  period 
must  be  sacrificed  and  examtoed  post 
mortem.  The  lot  passes  the  test  if  at 
least  two-thirds  of  the  animals  on  test 
survive  an  observation  period  of  not 
less  than  6  weeks,  and  if  the  post- 
mortem examination  reveals  no  evi- 
dence of  tuberculosis  in  any  of  the  test 
animals. 

(b)  If  any  vimlent  mycobacteria  are 
found  In  any  lot  of  BCO  Vaccine, 
whether  or  not  the  manufacturer  to- 
tends  to  submit  samples  and  protocols 
of  this  lot  to  the  Bureau  of  Biologies 
for  release,  the  following  acttons  must 
l>e  taken: 

(1)  In  addition  to  the  requirements 
of  99  600.12  and  600.14  of  this  chapter, 
the  manufacturer  shall  Immediately 
report  by  telephone,  telegraph,  or 
cable  the  ftodlng  of  vU-ulent  mycobac- 
teria to  the  Director.  Bureau  of  Bio- 
logics. 
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(3>  All  production  and  disCribution 
of  lots  of  BCO  Vaccine  pnxtesced  from 
the  same  secondary  seed  lot  as  the 
contaminated  lot  of  BCO  Vaccine 
must  be  disconttoued.  If  no  secondary 
seed  lot  is  used  the  same  requirements 
apply  to  the  primary  seed  lot. 

C3)  The  ntanufactora-  shall  conduct 
a  thorotigh  and  prompt  tovcstigatioa 
concerning  the  faiho^  of  ttke  lot  to 
meet  the  required  safety  aiui  pi#lty 
specifications,  including  retesting  the 
suspect  lot  and  the  source  secondary 
seed  lot  (or  primary  seed  lot,  if  no  sec- 
ondary seed  lot  is  used)  and  shall  un- 
dertake a  thorough  review  of  all  man- 
ufacturing records  and  procedures  to 
determine  the  probable  cause  of  the 
failure. 

(4)  A  written  record  of  the  tovestlga- 
tion.  Including  the  retest  results,  must 
be  submitted  to  the  Director,  Biu-eau 
of  Biologies. 

(5)  Neither  production  nor  distribu- 
tion of  BCO  Vaccine  may  be  restmied 
until  the  marmfactHrer  is  notified  to 
writing  by  the  Director,  Bureau  of 
Bi(riogles,  that  such  aethrlty  may  be  re- 
sumed. 

9  620.46    Geiicfal  requirements. 

(a)  Dose.  These  standards  are  based 
on  (1)  vaccine  totended  for  Intrader- 
mal injection  to  a  single  human  immu- 
nizing dose  of  0.1  wtniHit^r  toad  (2)  vac- 
cine totended  for  percutaneous  injee- 
tion  to  a  single  skto  application 
through  which  tooculatlon  is  made  by 
a  multiple  puncture  device. 

(b)  Date  of  manufacture.  The  date  of 
manufacture  is  the  date  of  toitiation 
of  the  last  valid  determination  for 
CTPU  after  freeze-drying. 

9  620.47    Lakcttng. 

In  addition  to  conforming  to  the  ap- 
plicable requirements  of  I96I0.6O, 
610.61,  and  610.62  of  this  chapter,  the 
package  label  must  bear  the  following 
information: 

(a)  Specification  of  the  route  of  ad- 
mtoistratlon. 

(b)  A  statement  that  the  vacctoe 
contains  live  bacteria  and  should  be 
protected  against  exposure  to  light. 

(c)  A  statement  that  the  vacctoe 
must  t>e  administered  withto  8  hours 
after  reconstitution.  and  that  reconsti- 
tuted vaccine  not  used  withto  8  hours 
must  be  discarded. 

9  620.48    Samples;    protocols;    official    re- 


(a)  For  each  lot  of  vaccine,  the  fol- 
lowing materials  must  be  submitted  to 
the  Director,  Bureau  of  Biologies, 
Food  and  Drug  Administration.  8800 
Rockvllle  Pike,  Bethesda,  MD  20014. 

(1)  Samples  and  diluent  that  will 
provide  at  least  20  milliliters  when  the 
samples  are  reconstituted  as  recom- 
mended to  the  package  insert  by  the 
manufacturcfr  of  the  vacctoe. 
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(2)  A  protocol  that  consist*  of  a  com- 
plete summary  of  the  manufacture  of 
each  lot.  Including  all  results  of  each 
test  required  by  all  applicable  regula- 
tions. If  the  protocol  is  not  Included  in 
the  shipment  of  the  samples,  it  must 
be  sent  promptly  to  the  Director, 
Bureau  of  Biologies.  Food  and  Drug 
Administration.  8800  Rockville  Pike. 
Bet'Kesda.  MD  20014. 

(b)  The  BCG  Vaccine  must  not  be 
issued  by  the  manufacturer  until  writ- 
ten notification  of  official  release  is  re- 
ceived from  the  Director.  Bureau  of 
Biologies.  Food  and  Drug  Administra- 
tion. 

9  620.49     E4|uivalent  methods. 

Modification  of  any  particular  man- 
ufacturing method  or  process  or  the 
conditions  under  which  it  Is  conducted 
as  set  forth  in  the  additional  stand- 
ards relating  to  BCG  Vaccine  may  be 
permitted  whenever  the  manufacturer 
presents  evidence  in  writing  to  the  Di- 
rector. Bureau  of  Biologies,  demon- 
strating that  the  modification  will  pro- 
vide assurances  of  the  safety,  purity, 
potency,  and  effectiveness  of  the  vac- 
cine that  are  equal  to.  or  greater  than, 
the  assurances  provided  by  such  stand- 
ards, and  after  the  equivalent  method 
has  received  the  written  approval  of 
the  Director,  Bureau  of  Biologies. 
Food  and  Drug  Administration. 

Effective  date.  These  regulations 
shall  be  effective  May  11.  1979  except 
for  the  labeling  requirements,  which 
shall  be  effective  September  13.  1979. 

(S«c.  351.  M  SUt.  702  u  amended  (42  U.S.C. 
262)) 

Dated:  March  6.  1979. 

William  F.  Rawdolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
(PR  Doc.  79-7487  Piled  3-12-79;  8:45  ami 
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CHAPTER  I— INTERNAL  REVENUE 
SERVICE,  DEPARTMENT  OF  THE 
TREASURY 

SUtCHATTf I  A— INCOMf  TAX 
tT.D.  75931 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM- 
BER 31,  1953 

Simplification  of  Roperting  R*«|uir«- 
m«nts  Under  th«  Clot*  Lif*  As»«t 
D«pr«ciation  Rang*  Syttvm 

Correction 

In  FR  Doc.  79-2702  appearing  at 
page  5419  in  the  issue  of  Friday.  Janu- 
ary 26.  1979.  in  the  first  column  of 
page  5421.  In  paragraph  (6)  of  S  1I8'7 
(aMl  (f).  In  the  tenth  line.  '•  •  •  26 
CFR  S  1-87  •  •  •"  should  have  read 
26  CFR  S  1.167 , 


[4B30-01-M] 

(TX).  75M) 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM- 
BER 31,  1953 

Amortization  of  Exponditurot  for 
Quolifiod  On-tho-Job  Training  and 
Child  Cor*  Fodliti** 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides 
final  regulations  relating  to  the  amor- 
tization deduction  for  on-the-job  train- 
ing and  child  care  facllitle*.  Changes 
to  the  applicable  tax  law  were  made 
by  the  Revenue  Act  of  1971  and  the 
Tax  Reduction  and  Simplification  Act 
of  1977.  The  regulations  will  provide 
the  public  with  the  guidance  needed  to 
comply  with  these  acts  and  will  affect 
all  employers  who  wish  to  use  this  am- 
ortization deduction. 

DATES:  The  amendments  are  effec- 
tive for  taxable  years  ending  after  De- 
cember 31.  1971.  and  in  the  case  of 
child  care  facilities,  only  with  respect 
to  expenditures  made  during  the  10- 
year  period  t>eginning  January  1.  1972. 
and  ending  December  31,  1981.  In  the 
case  of  on-the-job  training  facilities, 
the  amendments  are  effective  for  tax- 
able years  ending  after  December  31. 
1971.  but  only  with  respect  to  expendi- 
tures made  during  the  5-year  period 
beginning  January  1,  1972,  and  ending 
December.il,  1976.  Therefore,  the  reg- 
ulations provide  guidance  primarily 
for  the  amortization  of  child  care 
facilities. 

FOR  FURTHER  INFORMATION 
CONTACT 

Robert  B.  Coplan  of  the  Legislation 


and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  D.C.  20224,  Atten- 
tion: CC:LR:T.  202-^-3287.  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUm) 

On  August  31.  1978.  the  F^eral 
RcciSTKR  published  proposed  amend- 
ments to  the  Income  Tax  Regulations 
(26  CFR  Part  1)  under  section  188  of 
the  Internal  Revenue  Code  of  1954  (43 
PR  38869).  The  amendments  were  pro- 
posed to  conform  the  regulations  to 
section  303  of  the  Revenue  Act  of  1971 
(85  Stat.  521)  and  section  402  of  the 
Tax  Reduction  and  Simplification  Act 
of  1977  (91  Stat.  155).  A  public  hearing 
was  not  held. 

OEifERAL  Explanation  op  Rbcuiations 

The  new  tax  provisions  permit  em- 
ployers to  elect  to  amortize  certain  ex- 
penditures chargeable  to  capital  ac- 
count to  acquire,  construct,  recon- 
struct, or  rehabilitate  section  188 
property  ratably  over  a  period  of  60 
months,  beginning  with  the  month  in 
which  the  property  is  placed  In  serv- 
ice. However.  If  this  election  is  made, 
the  portion  of  the  basis  of  section  188 
property  attributable  to  the  capitaliza- 
tion of  the  expenditure  cannot  be  de- 
preciated under  other  Income  tax  pro- 
visions. Further,  if  the  election  is 
made,  section  188  property  is  not  eligi- 
ble for  the  Investment  credit.  In  addi- 
tion, this  election  could  result  In  an 
item  of  tax  preference. 

The  regulations  provide  guidelines 
for  determining  what  items  of  proper- 
ty qualify  as  section  188  property. 
Rules  are  also  provided  for  making  a 
proper  election  under  section  188  and 
for  the  termination  of  such  an  elec- 
tion. 

Chances  Made  in  Response  to 
Comments 

Two  sets  of  comments  were  submit- 
ted in  response  to  publication  of  the 
proposed  regulations.  The  following 
changes  in  the  regulations  were  made 
in  response  to  these  comments: 

1.  Section  1.188-l(aK2Kiii)  of  the 
proposed  regulations  provided,  in  part, 
that  two  or  more  items  of  section  188 
property  could  be  treated  as  a  single 
item  of  property  if  the  Items  (1)  are 
placed  In  service  In  the  same  month  of 
the  taxable  year,  (2)  have  the  same  es- 
timated useful  life,  and  (3)  are  to  be 
used  in  a  functionally  related  manner 
In  the  operation  of  the  facility.  Thfe 
third  condition  has  t>een  broadened  to 
allow  the  aggregation  of  two  or  more 
Items  of  section   188  property  which 


are  Integrally  related  facilities,  even 
though  the  properties  are  not  "func- 
tionally" related. 

2.  The  proposed  regulations  have 
t>een  revised  to  provide  that,  for  pur- 
poses of  section  188.  the  term  "em- 
ployees" Includes  employees  of  mem- 
bers of  a  controlled  group  of  corpora- 
tions, of  which  the  employer  con- 
structing the  facility  is  a  member. 

3.  The  definition  of  "facility"  con- 
tained in  S1188-l(d)(3)  of  the  pro- 
posed regulations  has  been  expanded 
to  include  a  building  or  portion  of  a 
building  which  provides  essential  serv- 
ices for  trainees  during  the  course  of  a 
training  program.  Examples  of  facili- 
ties included  are  dormitories  and 
dining  halls  which  provide  lodging  and 
meals  for  trainees  of  an  employer. 
These  buildings  are  an  Integral  part  of 
any  large  scale  training  facility  and 
their  presence  promotes  Intensive 
study-  and  discussion  among  trainees 
in  the  program. 

The  effectiveness  of  this  regulation 
will  be  evaluated  on  the  basis  of  com- 
ments received  from  the  public  and 
from  the  various  offices  of  the  Inter- 
nal Revenue  Service  responsible  for 
administration  of  the  regulation  and 
collection  of  the  appropriate  income 
taxes. 

'DrAPTING  iNPORMATIOIf 

The  principal  author  of  these  pro- 
posed regulations  is  Robert  B.  Coplan 
of  the  Legislation  and  Regulations  Di- 
vision of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the  In- 
ternal Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of  sub- 
stance and  style. 

Adoption  op  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  by  adopting  the  regulations 
proposed  in  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  Augiist  31.  1978  (43  FR 
38869).  subject  to  the  following 
changes: 

Paragraph  1.  Section  1.188-1.  as  set 
forth  In  paragraph  1  of  the  notice  of 
proposed  rulemaking  of  August  31, 
1978.  is  amended  as  follows: 

1.  The  last  sentence  of  paragraph 
(a)(2)(ili)  is  revised  to  read  as  set  forth 
below. 

2.  Paragraph  (dK3)  is  amended  by 
revising  the  first  three  sentences  of 
the  flush  language  following  para- 
graph (dK3Kli)  to  read  as  set  forth 
below. 

3.  A  new  paragraph  (d)(6)  is  added 
immediately  after  paragraph  (d)(S)  to 
read  as  set  forth  l»elow.  These  revised 
and  added  provisions  read  as  follows: 


§2.188-1  Amortization  of  certain  expendi- 
tures for  dxialified  on-the-job  training 
and  child  care  facilities. 

(a)  AUouHince  of  deduction— 

•  •  •  •  • 

(2)  Amount  of  deduction— 


(UI)  SeparaU  items.  •  •  • 

For  purposes  of  paragraphs  (aK2Ki)  and 
(aK2Kil)  of  this  section,  two  or  more  items 
of  property  may  be  treated  as  a  single  item 
of  property  if  such  items  (A)  are  placed  in 
service  within  the  same  month  of  the  tax- 
able year.  (B)  have  the  same  estimated 
useful  life,  and  (C)  are  to  be  used  in  a  func- 
tionally related  manner  in  the  operation  of 
a  qualified  on-the-job  training  or  child  care 
facility  or  are  Integrally  related  facilities 
(described  in  paragraph  (d)  (3)  or  (4)  of  this 
section). 


(d)  Definitions  and  special  requirements— 


(3)  Qualified  on-the-job  training  facilty. 
*  *  *  A  "facility"  consists  of  a  building  or 
any  portion  of  a  building  and  its  structural 
components  in  which  training  is  conducted, 
and  equipment  or  other  [>ersonal  property 
necessary  to  teach  a  trainee  basic  slilUs  re- 
quired for  satisfactory  performance  in  the 
occupation  for  Which  the  training  is  being 
given.  A  facility  also  includes  a  buUdlng  or 
portion  of  a  building  which  provides  essen- 
tial services  for  trainees  during  the  course 
of  the  training  program,  such  as  a  dormi- 
tory or  dining  hall.  For  purposes  of  this  sec- 
tion, a  facility  is  considered  to  be  specifical- 
ly used  as  an  on-the-job  training  facility  if 
such  facility  is  actually  used  for  such  pur- 
poses and  is  not  used  in  a  significant 
manner  for  any  purpose  other  than  Job 
training  or  the  furnishing  of  essential  serv- 
ices for  trainees  such  as  meals  and  lodging. 
For  purposes  of  the  preceding  sentence  if  a 
facility  is  used  20  percent  of  the  time  for  a 
purpose  other  thsin  on-the-job  training  or 
providing  trainees  with  essential  services.  It 
would  not  satisfy  the  significant  use  test. 


(6)  Employees.  For  purposes  of  section  188 
and  this  section,  the  terms  "employees"  and 
"prospective  employees"  Include  employees 
and  prospective  employees  of  a  member  of  a 
controlled  group  of  corporations  (within  the 
meaning  of  section  1563)  of  which  the  tax- 
payer is  a  member. 


This  Treasury  decision  is  Issued 
under  the  authority  contained  In  sec- 
tions 188  (85  SUt.  521;  26  UJS.C.  188) 
and  7805  (68A  SUt.  917;  26  U.S.C. 
7805)  of  the  Internal  Revenue  Code  of 
1954. 

Jerome  Kitrtz. 
Commissioner  of  Internal  Revenue. 


Approved:  February  27. 1979. 
Donald  C.  Lubick. 
Assistant  Secretary 
of  the  Treasury. 

Paragraph  1.  There  is  added  immedi- 
ately after  S  1.187-2  the  following  new 
section: 

S  1.188-1  Amortization  of  certain  expendi- 
tures for  qualified  on-the-job  training 
and  child  care  facilities. 

(a)  AUoirance  of  deduction— il)  In 
generoL  Under  section  188,  at  the  elec- 
tion of  the  taxpayer,  any  eligible  ex- 
penditure r  (as  defined  in  paragraph 
(d)(1)  of  this  section)  made  by  such 
taxpayer  to  acquire,  construct,  recon- 
struct, or  rehabillUte  section  188 
property  (as  defined  in  paragraph 
(d)(2)  of  this  section)  shall  be  allow- 
able as  a  deduction  raUbly  over  a 
period  of  60  months.  Such  60-month 
period  shall  begin  with  the  month  in 
which  such  property  is  placed  in  serv- 
ice. For  rules  for  making  the  election, 
see  paragraph  (b)  of  this  section.  For 
niles  relating  to  the  termination  of  an 
election,  see  paragraph  (c)  of  this  sec- 
tion. 

(2)  Amount  of  deduction— <.\)  In  gen- 
eroL For  each  eligible  expenditure  at- 
tribuUble  to  an  item  of  section  188 
property  the  amortization  deduction 
shaU  be  an  amount,  with  respect  to 
each  month  of  the  60-month  amortiza- 
tion period  which  falls  within  the  tax- 
able year,  equal  to  the  eligible  expend- 
iture divided  by  60.  The  total  ambrti- 
zation  deduction  with  respect  to  each 
item  of  section  188  property  for  a  par- 
ticular taxable  year  is  the  sum  of  the 
amortization  deductions  allowable  for 
each  month  of  the  60-month  period 
which  falls  within  such  taxable  year. 
The  total  amortization  deduction 
under  section  188  for  a  particular  tax- 
able year  is  the  sum  of  the  amortiza- 
tion deductions  allowable  with  respect 
to  each  Item  of  section  188  property 
for  that  taxable  year. 

(ID  Separate  amortization  period  for 
each  expenditure.  Each  eligible  ex- 
penditure attributable  to  an  item  of 
section  188  property  to  which  an  elec- 
tion relates  shall  be  amortized  over  a 
60-month  period  beginning  with  the 
month  in  which  the  item  of  section 
188  property  is  placed  in  service.  Thus, 
if  a  taxpayer  makes  an  eligible  ex- 
penditure for  an  addition  to.  or  im- 
provement of.  section  188  property, 
such  expenditure  must  be  amortized 
over  a  separate  60-month  period  begin- 
ning with  the  month  in  which  the  sec- 
tion 188  property  is  placed  in  service. 

(ill)  Separate  items.  The  determina- 
tion of  what  constitutes  a  separate 
item  of  section  188  property  is  to  be 
made  on  the  basis  of  the  facts  and  cir- 
cumstances of  each  individual  case. 
Additions  or  improvements  to  an  exist- 
ing item  of  section  188  property  are 
treated  as  a  separate  item  of  section 
188  property.  In  general,  each  item  of 
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p«rsonai  property  is  a  separate  Item  of 
property  and  each  building,  or  sepa- 
rate clement  or  structural  component 
thereof,  is  a  separate  Item  of  property. 
For  puriMses  of  subdivisions  (i)  and 
(11)  of  this  subparagraph,  two  or  more 
items  of  property  may  be  treated  as  a 
single  Item  of  property  If  such  Items 
(A)  are  placed  in  service  within  the 
same  month  of  the  taxable  year,  (B) 
have  the  same  estimated  useful  life, 
and  (C)  are  to  be  used  In  a  functional- 
ly related  manner  in  the  opratlon  of  a 
qualified  on-the-job  training  or  child 
care  facility  or  are  Integrally  related 
facilities  (described  in  paragraph  (d) 
(3)  or  (4)  of  this  section). 

(Iv)  Disvo*itioii  0/ property  or  termi- 
nation of  electioTL  If  an  item  of  sec- 
tion 188  property  is  sold  or  exchanged 
or  otherwise  disposed  of  (or  if  the  item 
of  property  ceases  to  be  used  as  sec- 
tion 188  property  by  the  taxpayer) 
during  a  particular  month,  then  the 
amortization  deduction  (if  any)  allow- 
able to  the  taxpayer  in  respect  of  that 
item  for  that  month  shall  be  an 
amount  which  t>ears  the  same  ratio  to 
the  amount  to  which  the  taxpayer 
would  be  entitled  for  a  full  month  as 
the  number  of  days  in  such  month 
during  which  the  property  was  held  by 
him  (or  used  by  him  as  section  188 
property)  bears  to  the  total  number  of 
days  in  such  month. 

(3)  Effect  on  other  deductions.  The 
amortization  deduction  provided  by 
section  188(a)  with  respect  to  any 
month  shall  be  In  lieu  of  any  depreci- 
ation deduction  which  would  other- 
wise be  allowable  under  sections  187  or 
179  with  respect  to  that  portion  of  the 
adjusted  basis  of  the  property  attrib- 
utable to  an  adjustment  under  section 
1016<aKl)  made  on  account  of  an  eligi- 
ble expenditure. 

(4)  Depreciation  with  respect  to 
property  ceasing  to  be  used  as  section 
18S  property.  A  taxpayer  Is  entitled  to 
a  deduction  for  the  depreciation  (to 
the  extent  allowable  under  section 
187)  of  property  with  respect  to  which 
the  election  under  section  188  is  termi- 
nated under  the  provisions  of  para- 
graph (c)  of  this  section.  The  deduc- 
tion for  depreciation  shall  begin  with 
the  date  of  such  termination  and  shall 
be  computed  on  the  adjusted  basis  of 
the  property  as  of  such  date.  The  de- 
preciation deduction  shall  be  based 
upon  the  estimated  remaining  useful 
life  and  salvage  value  authorized 
under  section  167  for  the  property  as 
of  the  termination  date. 

(5)  Investment  credit  not  to  be  al- 
lotoed.  Any  property  with  respect  to 
which  an  election  has  been  made 
under  section  188(a)  shall  not  t>e  treat- 
ed as  section  38  property  within  the 
meaning  of  section  48(a). 

(6)  Special  rules— ii)  Life  estates.  In 
the  case  of  section  188  property  held 
by  one  person  for  life  with  the  remain- 
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der  to  another  person,  the  amortiza- 
tion deduction  under  section  188(a) 
shall  be  computed  as  if  the  life  tenant 
were  the  absolute  owner  of  the  proper- 
ty and  shall  be  allowable  to  the  life 
tenant  during  his  life. 

(ii)  Certain  corporate  acquisitions. 
If  the  assets  of  a  corporation  which 
has  elected  to  take  the  amortization 
deduction  under  section  188(a)  are  ac- 
quired by  another  corporation  in  a 
transaction  to  which  section  381(a) 
(relating  to  carryovers  in  certain  cor- 
porate acquisitions)  applies,  the  ac- 
quiring corporation  is  to  t)e  treated  as 
If  it  were  the  distributor  or  transferor 
corporation  for  purposes  of  this  sec- 
tion. 

(ill)  Estates  and  trusts.  For  the  al- 
lowance of  the  amortization  deduction 
in  the  case  of  estates  and  trusts,  see 
section  842(f)  and  \  l.«42(f)-l. 

(Iv)  Partnerships.  For  the  allowance 
of  the  amortization  deduction  in  the 
case  of  partnerships,  see  section  703 
and  9  1.703-1. 

(b)  Time  and  manner  of  making  elec- 
tion—<l)  In  general  Except  as  other- 
wise provided  in  subparagraph  (2)  of 
this  paragraph,  an  election  to  amortize 
an  eligible  expenditure  under  section 
188  shall  be  made  by  attaching,  to  the 
taxpayer's  income  t&x  return  for  the 
taxable  period  for  which  the  deduc- 
tion is  first  allowable  to  such  taxpay- 
er, a  written  statement  •ontaining: 

(i)  A  description  clearly  identifying 
each  item  of  property  (or  two  or  more 
Items  of  property  treated  as  a  single 
Item)  forming  a  part  of  a  qualified  on- 
the-job  training  or  child  care  facility 
to  which  the  election  relates,  e.g.. 
building,  classroom  equipment,  etc.: 

(ii)  The  date  on  which  the  eligible 
expenditure  was  made  for  such  item  of 
property  (or  the  pericxl  during  which 
eligible  expenditures  were  made  for 
two  or  more  items  of  property  treated 
as  a  single  Item  of  properly); 

(ill)  The  date  on  which  such  item  of 
property  was  "placed  in  service"  (see 
paragraph  (dX5)  of  this  section): 

(iv)  The  amount  of  the  eligible  ex- 
penditure for  such  Item  of  property 
(or  the  total  amount  of  expenditures 
for  two  or  more  Items  of  property 
treated  as  a  single  Item):  and 

(V)  The  annual  amortization  deduc- 
tion claimed  with  respect  to  such  item 
of  property. 

If  the  taxpayer  does  not  file  a  timely 
return  (taking  into  account  extensions 
of  the  time  for  fUing)  for  the  Uxable 
year  for  which  the  election  is  first  to 
be  made,  the  election  shall  be  filed  at 
the  time  the  taxpayer  files  his  first 
return  for  that  year.  The  election  may 
be  made  with  an  amended  return  only 
If.  such  amended  return  Ls  filed  no 
later  than  the  time  prescribed  by  law 
(including  extensions  thereof)  for 
filing  the  return  for  the  taxable  year 
of  election. 


(2)  Special  rule.  With  respect  to  any 
return  filed  before  (90  days  after  the 
date  on  which  final  regulations  are 
filed  with  the  Office  of  the  Federal 
Register),  the  election  to  amortize  an 
eligible  expenditure  for  section  188 
property  shall  be  made  by  a  statement 
on.  or  attached  to,  the  income  tax 
return  (or  an  Amended  return)  for  the 
taxable  year,  indicating  that  an  elec- 
tion is  t>elng  made  under  section  188 
and  setting  forth  information  to  iden- 
tify the  election  and  the  faculty  or 
facilities  to  which  it  applies.  An  elec- 
tion made  under  the  provisions  of  this 
subparagraph,  must  be  made  not  later 
than  (1)  the  time,  including  extensions 
thereof,  prescribed  by  law  for  filing 
the  Income  tax  return  for  the  first 
taxable  year  for  which  the  election  is 
being  made  or  (11)  before  (90  days  after 
the  date  on  which  final  regulations 
under  section  188  are  filed  with  the 
Office  of  the  Federal  Register),  which- 
ever Is  later.  Nothing  in  this  subpara- 
graph shall  be  construed  as  extending 
the  time  specified  In  section  6511 
within  which  a  claim  for  credit  or 
refund  may  be  filed. 

(3)  ^o  other  method  of  making  elec- 
tion. No  method  for  making  the  elec- 
tion under  section  188<a)  other  than 
the  method  prescribed  in  this  para- 
graph shall  l>e  permitted.  If  an  elec- 
tion to  amortize  section  188  properly  is 
not  made  within  the  time  and  In  the 
manner  prescribed  In  this  paragraph, 
no  election  may  be  made  (by  the  filing 
of  an  amended  return  or  in  any  other 
manner)  with  respect  to  such  section 
188  property. 

(4)  Effect  of  election.  An  election 
once  made  may  not  be  revoked  by  a 
taxpayer  with  respect  to  any  item  of 
section  188  property  to  which  the  elec- 
tion relates.  The  election  of  the  amor- 
tization deducted  for  an  item  of  sec- 
tion 188  property  shall  not  affect  the 
taxpayer's  right  to  elect  or  not  to  elect 
the  amortization  deduction  as  to  other 
items  of  section  188  property  even 
though  the  items  are  part  of  the  same 
facility.  For  rules  relating  to  the  ter- 
mination of  an  election  other  than  by 
revocation  by  the  taxpayer,  see  para- 
graph (c)  of  this  section. 

(c)  Termination  of  election.  If  the 
specific  use  of  an  item  of  section  188 
property  in  connection  with  a  quali- 
fied on-the-job  training  or  child  care 
facility  Is  discontinued,  the  election 
made  with  respect  to  that  item  of 
property  shall  be  terminated.  The  ter- 
mination shall  be  effective  with  re- 
spect to  such  Item  of  property  as  of 
the  earliest  date  on  which  the  taxpay- 
er's specific  use  of  the  item  Is  no 
longer  in  connection  with  the  oper- 
ation of  a  qualified  on-the-job  training 
or  child  care  facility.  If  a  facility 
ceases  to  meet  the  applicable  require- 
ments of  paragraph  (dK3)  of  this  sec- 
tion, relating  to  qualified  on-the-job 


training  facilities,  or  paragraph  (d)(4) 
of  this  section,  relating  to  qualified 
child  care  facilities,  the  election  or 
elections  made  with  respect  to  the 
items  of  section  188  property  compris- 
ing such  facility  shall  be  terminated. 
The  termination  shall  be  effective 
with  respect  to  such  items  of  property 
as  of  the  earliest  date  on  which  the  fa- 
cility is  no  longer  qualified  under  the 
applicable  rules.  For  niles  relating  to 
depreciation  with  respect  to  property 
ceasing  to  be  used  as  section  188  prop- 
erty, see  paragraph  (aK4)  of  this  sec- 
tion. 

(d)  Definitions  and  special  require- 
ments—i\)  Eligible  expenditure.  For 
purposes  of  this  section,  the  term  "eli- 
gible expenditure"  means  an  expendi- 
ture— 

(i)  Chargeable  to  capital  account: 

(ii)  Made  after  December  31.  1971. 
and  before  January  1.  1982.  to  acquire, 
(instruct,  reconstruct,  or  rehabilitate 
section  188  property  which  is  a  quali- 
fied child  care  center  facility  (or,  made 
after  E>ecember  31,  1971,  and  l>efore 
January  1,  1977.  to  acquire,  construct, 
reconstruct,  or  rehabilitate  section  188 
property  which  Is  a  qualified  on-the- 
job  training  facility);  and 

(ill)  For  which,  but  only  to  the 
extent  that,  a  grant  or  other  reim- 
bursement excludable  from  gross 
income  is  not,  directly  or  indirectly, 
payable  to.  or  for  the  benefit  of,  the 
taxpayer  with  respect  to  such  expendi- 
ture under  any  job  training  or  child 
care  program  established  or  funded  by 
the  United  States,  a  State,  or  any  in- 
stnmientality  of  the  foregoing,  or  the 
District  of  Columbia. 

For  purposes  of  this  subparagraph,  an 
expenditure  is  considered  to  be  made 
when  actually  paid  by  a  taxpayer  who 
computes  his  taxable  income  under 
the  cash  receipts  and  disbursements 
method  or  when  the  obligation  there- 
fore is  Incurred  by  a  taxpayer  who 
computes  his  taxable  income  under 
the  accrual  method.  See  sub^utigraph 
(5)  of  this  paragraph  for  the  determi- 
nation of  when  section  188  property  is 
placed  in  service  for  purposes  of  begin- 
ning the  60-month  amortization 
period. 

(2)  Section  188  property.  Section  188 
property  is  tangible  property  which 
Is— 

(I)  Of  a  character  subject  to  depreci- 
ation: 

(II)  Located  within  the  United 
States;  and 

(ill)  Specifically  used  as  an  Integral 
part  of  a  qualified  on-the-job  training 
facility  (as  defined  in  subparagraph 
(3)  of  this  paragraph)  or  as  an  integral 
part  of  a  qualified  child  c&re  center  fa- 
cility (as  defined  in  subparagraph  (4) 
of  this  paragraph). 

(3)  Qualified  on-the-job  training  fa- 
cility. A  "qualified  on-the-job  training 
facility"  is  a  facility  specifically  used 


RULES  AND  REGULATIONS 

by  an  employer  as  an  on-the-job  train- 
ing facility  in  connection  with  an  occxx- 
pational  training  program  for  his  em- 
ployees or  prospective  employees  pro- 
vided that  with  respect  to  such  pro- 
gram— 

(i)  All  of  the  following  requirements 
are  met— 

(A)  There  is  offered  at  the  training 
fEu;ility  a  systematic  program  com- 
prised of  work  and  training  and  relat- 
ed instruction: 

(B)  The  occupation,  together  with  a 
listing  of  its  basic  skills,  and  the  esti- 
mated schedule  of  time  for  »ccom- 
plishments  of  such  skills,  are  clearly 
identified: 

(C)  The  content  of  the  training  Is 
adequate  to  qualify  the  employee,  or 
prospective  employee,  for  the  occupa- 
tion for  which  the  individual  is  being 
trained: 

(D)  The  skills  are  to  be  imparted  by 
competent  instructors: 

(E)  Upon  completion  of  the  training, 
placement  is  to  be  based  primarily 
upon  the  skills  learned  through  the 
training  program: 

(F)  The  period  of  training  is  not  less 
than  the  time  necessary  to  acquire 
minimum  job  skills  nor  longer  than 
the  usual  period  of  training  for  the 
same  occupation:  and 

(G)  There  is  reasonable  certainty 
that  employment  will  be  available 
with  the  employer  in  the  occupation 
for  which  the  training  is  provided;  or 

(11)  The  employer  has  entered  into 
an  agreement  with  the  United  States, 
or  a  State  agency,  under  the  provi- 
sions of  the  Manpower  Development 
and  Training  Act  of  1962,  as  amended 
and  supplemented  (42  U.S.C.  2571  et 
seq.).  the  Economic  Opportunity  Act 
of  1964.  as  amended  and  supplemented 
(42  UJS.C.  2701  et  seq.).  section 
432(bKl)  of  the  Social  Security  Act.  as 
amended  and  supplemented  (42  U.S.C. 
632(bKl)).  the  National  Apprentice- 
ship Act  of  1937,  as  amended  and  sup- 
plemented (29  UJ3.C.  50  et  seq.).  or 
other  similar  Federal  statute. 

A  "facility"  consists  of  a  building  or 
any  portion  of  a  building  and  its  struc- 
tural components  In  which  training  is 
conducted,  and  equipment  or  other 
personal  property  necessary  to  teach  a 
trainee  the  basic  skills  required  for 
satisfactory  performance  in  the  occu- 
pation for  which  the  training  is  being 
given.  A  facility  also  includes  a  build- 
ing or  portion  of  a  building  which  pro- 
vides essential  services  for  trainees 
during  the  course  of  the  training  pro- 
gram, such  as  a  dormitory  or  dining 
hall.  For  purposes  of  this  section,  a  fa- 
cility is  considered  to  be  specifically 
used  as  an  on-the-job  training  facility 
if  such  facility  Ls  actually  used  for 
such  purposes  and  is  not  used  in  a  sig- 
nificant manner  for  any  purpose  other 
than  job  training  or  the  furnishing  of 
essential  services  for  trainees  such  as 
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meals  and  lodging.  For  purposes  of  the 
preceding  sentence  if  a  facility  is  used 
20  percent  of  the  time  for  a  purpose 
other  than  on-the-job  training  or  pro- 
viding trainees  with  essential  services, 
it  would  not  satisfy  the  significant  use 
test.  Thus,  a  production  facility  Is  not 
an  on-the-job  training  facility  for  pur- 
poses of  section  188  simply  because 
new  employees  receive  training  on  the 
machines  they  will  be  using  as  fully 
productive  employees.  A  facility  Is  con- 
sidered to  be  used  by  an  employer  in 
connection  with  an  occupational  train- 
ing program  for  his  employees  or  pros- 
pective employees  if  at  least  80  per- 
cent of  the  trainees  participating  in 
the  program  are  employees  or  prospec- 
tive employees.  For  purposes  of  this 
section,  a  prospective  employee  is  a 
trainee  with  rtsp^cX  to  whom  it  Is  rea- 
sonably expected  that  the  trainee  will 
be  employed  by  the  employer  upon 
successful  completion  of  the  training 
program. 

(4)  Qualified  child  care  facility.  A 
"qualified  child  care  facility"  is  a  fa- 
cility which  is— 

(i)  Particularly  suited  to  provide 
child  care  services  and  specifically 
used  by  an  employer  to  provide  such 
services  primarily  for  his  employees' 
children: 

(ii)  Operated  as  a  licensed  or  ap- 
proved facility  under  applicable  local 
law,  if  any,  relating  to  the  day  care  of 
children:  and 

(ill)  If  directly  or  indirectly  funded 
to  any  extent  by  the  United  States,  es- 
tablished and  operated  in  compliance 
with  the  requirements  contained  in 
Part  71  of  title  45  of  the  Code  of  Fed- 
eral Regulations,  relating  to  Federal 
Interagency  Day  Care  Requirements. 

For  purposes  of  this  subparagraph,  a 
"facility"  consists  of  the  buildings,  or 
portions  or  structural  components 
thereof,  in  which  children  receive  such 
personal  care  protection,  and  supervi- 
sion in  the  absence  of  their  parents  as 
may  be  required  to  meet  their  needs, 
and  the  equipment  or  other  personal 
property  necessary  to  render  such 
services.  Whether  or  not  a  facility,  or 
any  component  property  thereof,  is 
particularly  suited  for  the  needs  of  the 
children  being  cared  for  (lepends  upon 
the  facts  and  circumstances  of  each  in- 
dividual case.  Generally,  a  building 
and  its  structural  component,  or  a 
r(x>m  therein,  and  equipment  are  par- 
ticularly suitable  for  furnishing  child 
care  service  if  they  are  designed  or 
adapted  for  such  use  or  satisfy  re- 
quirements under  local  law  for  such 
use  as  a  condition  to  granting  a  license 
for  the  operation  of  the  facility.  For 
example,  such  property  includes  spe- 
cial kitchen  or  toilet  facilities  connect- 
ed to  the  building  or  room  In  which 
the  services  are  rendered  and  equip- 
ment such  as  children's  desks,  chairs, 
and  play  or  instructional  equipment. 
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Such  property  would  not  Include  gen- 
eral purpose  rooms  used  for  many  pur- 
poses (for  example,  a  room  used  as  an 
employee  recreation  center  during  the 
evening)  nor  would  it  include  a  room 
or  a  part  of  a  room  which  Is  simply 
screened  off  for  use  by  children  during 
the  day.  For  purposes  of  this  section,  a 
facility  is  considered  to  be  specifically 
used  as  a  child  care  facility  If  such  fa- 
cility is  actually  used  for  such  piuiTose 
and  is  not  used  in  a  significant  manner 
for  any  purpose  other  than  child  care. 
For  purposes  of  this  subparagraph,  a 
child  care  facility  Is  used  by  an  em- 
ployer to  provide  child  care  services 
primarily  for  children  of  employees  of 
the  employer  If.  for  any  month,  no 
more  than  20  percent  of  the  average 
daily  enrolled  or  attending  children 
for  such  month  are  other  than  chil- 
dren of  such  employees. 

(5)  Placed  in  service.  For  purposes  of 
section  188  and  this  section,  the  term 
"placed  in  service"  shall  have  the 
meaning  assigned  to  such  term  in 
paragraph  (d)  of  9  1.48-3. 

(8)  Emplovees.  For  purposes  of  sec- 
tion 188  and  this  section,  the  terms 
"employees"  and  "prospective  employ- 
ees" include  employees  and  prospec- 
tive employees  of  a  member  of  a  con- 
trolled group  of  corporations  (within 
the  meaning  of  section  1563)  of  which 
the  taxpayer  is  a  member. 

(e)  Effective  date.  The  provisions  of 
section  188  and  this  section  apply  to 
taxable  years  ending  after  December 
31.  1971. 

Pas.  2.  Section  1.642(f  >-l  is  amended 
to  read  as  follows: 

I  XMSifhX    AmorUzatioii  4cductiona. 

An  estate  or  trust  is  allowed  amorti- 
zation deductions  with  respect  to  an 
emergency  facility  as  defined  in  sec- 
tion 168(d).  with  respect  to  a  certified 
pollution  control  facility  as  defined  in 
section  169(d),  with  respect  to  quali- 
fied railroad  rolling  stock  as  defined  in 
section  184(d).  with  respect  to  certified 
coal  mine  safety  equipment  as  defined 
in  section  189(d),  and  with  respect  to 
on-the-job  training  and  child  care 
facilities  as  defined  in  section  188(b). 
In  the  same  manner  and  to  the  same 
extent  as  in  the  case  of  an  individual. 
However,  the  principles  governing  the 
apportionment  of  the  deductions  for 
depreciation  and  depletion  t>etween  fi- 
duciaries and  the  beneficiaries  of  an 
estate  or  trust  (see  sections  167(h)  and 
611(b)  and  the  regulations  thereun- 
der) shall  be  applicable  with  respect  to 
such  a  amortization  deductions. 

(FR  Doc  7»-7478  PUed  »- 12-79;  8:45  am] 
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PART  31— EMPLOYMENT  TAXES;  AP- 
PUCABLE  ON  AND  AFTER  JANU- 
ARY 1,  1955 

Federal  collection  and  administration 
of  qualified  State  individual  income 
tax**;  incema  tax  collected  at 
source 

AGENCTY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Pinal  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  Elmployment  Tax 
Regulations  (26  CFR  Part  31)  relating 
to  requirements  applicable  to  income 
tax  withholding  exemption  certificates 
with  respect  to  Federal  income  taxes 
and  qualified  State  individual  Income 
taxes.  The  amendments  correct  two 
technical  errors  made  in  Treasury  De- 
cision 7577  and  will  provide  Internal 
Revenue  Service  personnel  and  the 
public  with  the  guidance  necessary  to 
avoid  confusion. 

DATE:  These  amendments  are  effec- 
tive December  20,  1978. 

FOR  FURTHER  INPORMATION 
CONTACT: 

William  E.  Mantle  of  the  Legislation 
and  Regulations  Division,  Office  of 
the  Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  20224.  Atten- 
Uon:  CC:LR:T  (202-566-3829). 

SUPPLEMENTARY  INPORMATION: 
BACKQSOUin> 

On  December  20.  1978,  the  Fkoeral 
Rkcisteb  published  Treasury  Decision 
7577  (43  FR  59356)  adopting  amend- 
ments to  26  CFR  Parts  1.  31.  32,  and 
301.  The  purpose  of  those  amend- 
ments was  to  conform  the  regulations 
to  sections  202  (a).  203  (a),  and  204  (a) 
and  (b)  of  the  Federal-SUte  Tax  Col- 
lection Act  of  1972  (86  SUt.  936,  944, 
945)  and  to  section  2116  of  the  Tax 
Reform  Act  of  1976  (90  Stat.  1910).  re- 
lating to  Federal  collection  and  admin- 
istration of  qualified  SUte  Individual 
income  taxes. 

The  amendments  made  by  T.D.  7577 
to  the  regulations  under  26  CJFR  Part 
31  are  technically  erroneous  In  two  re- 
spects. First.  Paragraph  11  of  TJ3. 
7577  added  to  f  31.3402(fK2>-l  a  para- 
graph (e)  headed  "Applicability  of 
withholding  exemption  certificate  to 
qualified  State  individual  income 
taxes."  This  added  paragraph  should 
have  l)een  designated  paragraph  (f). 
Second.  Paragraph  12  of  TJ).  7577 
amended  931.3402(n)-l  to  provide  for 


the  treatment  of  a  qualified  State  Indi- 
vidual Income  tax  as  a  Federal  income 
tax  for  purposes  of  section  3402(n)  of 
the  Internal  Revenue  Code,  relating  to 
withholding  exemption  certificates 
which  employees  are  permitted  to  file 
with  their  employers.  In  amending 
f  31.3402(n)-l,  however.  Paragraph  12 
of  TJD.  7577  inadvertently  deleted  two 
sentences  in  }  31.3402(n)-l  regarding 
action  to  be  taken  by  an  employer  who 
has  reason  to'  believe  that  an  employ- 
ee's withholding  exemption  certificate 
contains  any  incorrect  statement  and 
a  reference  to  rules  in  5  31.3402(fK2>- 
1(e)  relating  to  Invalid  withholding  ex- 
emption certificates. 

The  amendments  made  by  this 
Treasury  decision  will  correct  these 
technical  errors  made  in  TJD.  7577. 

WATvn  or  CnrTAnf  Psocbdukal 

RSQUIREMZIfTS 

This  Treasury  decision  is  issued  to 
correct  the  inadvertent  errors  made  by 
TD.  7577.  appearing  In  the  FEofiiAL 
Register  for  December  20,  1978  (43 
FR  59356)  and  referred  to  in  this  pre- 
amble. It  is  necessary  that  the  subject 
provisions  of  the  Employment  Tax 
Regulations  be  corrected  immediately 
to  avoid  confusion  and  misunderstand- 
ing both  by  Internal  Revenue  Service 
personnel  and  by  the  public.  There- 
fore, the  CoDunlssioner  of  Internal 
Revenue.  Jerome  Kurtz,  hu  deter- 
mined that  it  is  both  Impractical  and 
contrary  to  the  public  interest  to 
follow  the  provisions  of  paragraphs  8 
through  14  of  the  Treasury  Directive 
on  Improving  government  regulations 
appearing  in  the  Federal  Register  for 
November  8.  1978  (43  FR  52120).  and. 
accordingly,  the  requirements  of  those 
provisions  are  hereby  waived  pursuant 
to  paragraph  5d.  of  that  Treasury  Di- 
rective. 

DKAITING  IlfrORMATIOIl 

The  principal  author  of  these 
amendments  Lb  William  E.  Mantle  of 
the  Legislation  and  Regulations  Divi- 
sion of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the  In- 
temsd  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  amendments,  both  on  matters  of 
substance  and  style. 

AooFTioif  or  Amensments  to  the 

REOUlATIOIfS 

Accordingly,  26  CFR  Part  31  is 
amended^  as  follows: 

1 31.3402(rK2>-l    [Am«n4ledl 

Paraoraph  1.  Section  31.3402(fK2>-l 
is  amended  by  redesignating  the  para- 
graph (e)  headed  "Applicability  of 
withholding  exemption  certificate  to 
qualified  State  individual  Income 
taxes"  as  paragraph  (f). 


Par.  2.  Section  31.3402(n)-I  Is 
amended  by  adding  two  sentences  im- 
mediately before  example  (1)  to  read 
as  follows: 

S3I.340Z(n>-l     Employees     inrurring     no 
income  tax  liability. 


If  the  employer  has  reason  to  be- 
lieve that  the  withholding  exemption 
certificate  contains  any  incorrect 
statement,  the  district  director  should 
be  so  advised.  See  5  31.3402(fK2)-l(e) 
for  rules  relating  to  invalid  withhold- 
ing exemption  certificates. 


Thl»  Treasury  decision  is  necessary 
to  correct  immediately  the  subject 
provisions  of  the  Employment  Tax 
Regulations  in  order  to  avoid  confu- 
sion and  misunderstanding  both  by  In- 
ternal Revenue  Service  persoruiel  and 
by  the  public.  For  this  reason,  notice 
and  public  procedure  on  this  matter 
are  impracticable  and  contrary  to  the 
public  Interest.  Therefore,  this  Treas- 
ury decision  need  not  be  issued  with 
notice  and  public  procedure  under  sub- 
section (b)  of  section  553,  Title  5  of 
the  United  States  Code,  or  subject  to 
the  effective  date  limitation  of  subsec- 
tion (d)  of  that  section. 

This  Treasury  decision  is  issued 
under  the  authority  contained  in  sec- 
tion 7805  of  the  Internal  Revenue 
Code  of  1954  (68A  SUt.  917;  26  UJ5.C. 
7805). 

Jerome  Kurtz. 
CommissioneT  of  Internal  Revenue. 

Approved:  February  28.  1979. 

Donald  C.  Lcbick. 
Assistant  Secretary 
of  the  Treasury.  • 

(FR  Doc.  79-7474  FUed  3-12-79:  8:45  am] 
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TiMe  2S— Judicial  Administration 

CHAPTER  I— DEPARTMENT  OF 
JUSTICE 

[Order  No.  822-79] 

PART  47— RIGHT  TO  FINANQAL 
PRIVACY  AO 

Rogvlotions  Implomonting  tho  Right 
to  Financial  Privacy  Act  of  1978 

AGENCY:  Department  of  Justice. 

ACTION:  Final  regulation. 

SX7MMARY:  These  regulations  will 
authorize  Department  of  Justice  units 
to  request  financial  records  from  a  fi- 
nancial   institution   pursiiant   to   the 


formal  written  request  procedure  es- 
tablished by  section  1108  of  the  Right 
to  Financial  Privacy  Act  of  1978 
("Act").  12  U.S.C.  3408.  and  will  set 
forth  the  conditions  under  which  such 
requests  may  be  made. 

EFFECrriVE  DATE:  March  10.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Abbe  D.  Lowell.  Special  Assistant  to 
"the  Deputy  Attorney  General,  De- 
partment of  Justice,  Washington. 
D.C.  20530;  202-633-4238. 

SUPPLEMENTARY  INFORMATION: 
On  February  2.  1979,  the  Department 
of  Justice  published  in  the  Federal 
Register  a  proposed  regxilation  autho- 
rizing Department  of  Justice  units  to 
request  financial  records  from  a  finan- 
cial institution  pursuant  to  the  formal 
written  request  procedure  established 
by  section  1108  of  the  Right  to  Finan- 
cial Privacy  Act  of  1978,  12  UAC. 
3408,  and  setting  forth  the  conditions 
under  which  such  requests  may  be 
made.  44  FR  6752-53.  Following  is  a 
summary  of  the  comments  and  recom- 
mendations received  by  the  Depart- 
ment: 

One  comment  noted  that  the  legisla- 
tive history  of  the  Act  stated  that  the 
regulations  to  be  Issued  under  section 
1108  "should  specify  the  level  of  em- 
ployee permitted  to  make  such  re- 
quests and  should  state  that  the  au- 
thority may  not  be  delegated."  H.R. 
Rep.  No.  1383.  95th  Cong..  2d  Sess.  52 
(1978).  The  statement  that  the  author- 
ity to  make  requests  should  not  be  del- 
egated would  not  appear  to  amount  to 
a  requirement  of  law;  in  addition,  the 
designation  of  supervisory  officials  by 
the  head  of  each  Departmental  unit 
would  clearly  Indicate  that  the  author- 
ity may  not  Ije  exercised  by  those  not 
so  designated.  Nonetheless,  a  pro\ision 
to  this  effect  is  being  added  to  the  reg- 
ulations in  order  to  comply  as  fully  as 
possible  with  Congress'  Intent. 

Another  comment  questioned 
whether  section  1108  could  itself  be 
construed  as  authority  to  promulgate 
regulations.  The  requirement  that  reg- 
ulations b«  promulgated  would  appear 
to  contemplate  clearly  that  authority 
existed  to  do  so— If  not  by  section  1108 
Itself,  then  by  other  statutes  cited  in 
the  regulations. 

Another  comment  was  that  the  regu- 
lations are  not  specific  enough  as  to 
the  circumstances  when  the  procedure 
may  be  used  or  as  to  the  level  of  em- 
ployee authorized  to  make  a  formal 
written  request.  In  view  of  the  many 
different  sorts  of  investigations  In 
which  a  formal  written  request  might 
be  helpful,  it  was  thought  inadvisable 
to  attempt  to  specify  each  circum- 
stance where  the  request  would  be  au- 
thorized. In  view  of  the  different 
structures  of  the  various  Department- 
al units,  and  in  light  of  the  fact  that 


changes  in  these  structures  are  not  in- 
frequently made,  it  was  thought  best 
to  vest  the  authority  to  designate  offi- 
cials to  sign  the  formal  written  request 
in  the  head  of  each  Departmental  unit 
authorized  to  conduct  law  enforce- 
ment inquiries.  If  any  financial  insti- 
tution questions  the  authority  of  any 
official  to  Issue  the  formal  written  re- 
quest, the  official  might  then  provide 
that  financial  institution  with  a  copy 
of  the  designation  authorizing  him  to 
do  so. 

Other  comments  related  to  the  prob- 
lems facing  financial  institutions  in 
determining  whether  to  respond  to  a 
formal  written  request— e.g.,  whether 
the  financial  institution  must  inquire 
whether  the  requesting  agency  had 
authority  to  investigate  violations  of 
law,  whether  it  had  administrative 
subpoena  or  summons  authority, 
whether  the  request  is  authorized  by 
regulations  promulgated  by  the  head 
of  the  department,  whether  there  Is 
reason  to  believe  that  the  records 
sought  are  relevant  to  a  legitimate  law 
enforcement  inquiry,  whether  the  re- 
questing official  is  acting  beyond  his 
authority,  etc.  These  problems  appear 
to  be  alleviated  by  section  1117(c)  of 
the  Act.  12  UJS.C.  3417(c).  which  pro- 
vides that  a  financial  institution  dis- 
closing financial  records  "in  good-faith 
reliance  upon  a  certificate  by  any  Gov- 
ernment authority  shall  not  be  liable 
to  the  customer  for  such  disclosure." 
According  to  one  of  the  sponsors  of 
the  Act.  a  financial  institution  is  pro- 
tected under  this  provision  "if  it  re- 
ceives a  certificate  of  compliance  with 
the  act  required  by  section  1103(b) 
that  appears  proper  and  legitimate  on 
its  face."  H.R.  Rep.  No.  1383,  95th 
Cong.,  2d  Sess.  230  (1978)  (additional 
views  of  Representative  LaFalce).  In 
any  event,  since  these  are  matters 
which  relate  to  the  guidance  of  the  fi- 
nancial institutions,  they  would 
appear  to  be  outside  the  scope  of  regu- 
lations whose  purpose  is  to  authorize 
the  use  of  the  formal  written  request 
by  government  agencies. 

Finally,  another  comment  suggested 
that  a  provision  be  added  requiring 
that  each  formal  written  request  in- 
clude a  statement  that  financial  insti- 
tutions should  consult  counsel  to  de- 
termine whether  compliance  with  a 
formal  written  request  is  permitted 
under  applicable  state  and  federal 
laws.  It  is  not  the  responsibility  of  the 
Department  of  Justice  to  advise  finan- 
cial institutions  as  to  the  manner  in 
which  they  are  to  perform  their  obli- 
gations under  law. 

By  virtue  of  the  authority  vested  in 
me  by  5  UJS.C.  301.  28  U.S.C.  509,  510. 
and  section  1108  of  the  Right  to  Fi- 
nancial Privacy  Act  of  1978,  12  U.S.C. 
3408,  a  new  part  47  Is  hereby  added  to 
title  28  of  the  Code  of  Federal  Regula- 
tions as  set  forth  below: 
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Dated:  March  9.  1979. 

ORirriM  B.  Bell, 
Attorney  QenemL 

PART  47— RIGHT  TO  FINANaAL 
PRIVACY  Aa 


Sec. 
47.1 
47.3 
47.3 
47.4 
47.5 


Deflnitioiu. 
PuriKMe. 
Authorization. 
Written  request. 
Certification. 


Aothoritt:  5  D.8.C.  301:  M  VS.C.  509. 
510:  section  1108  of  the  Right  to  Financial 
Privacy  Act  of  1978,  12  VS.C.  3408. 

§  47.1     Definitions. 

The  temu  used  in  this  part  shall 
have  the  same  meaning  as  similar 
terms  used  In  the  Right  to  Financial 
Privacy  Act  of  1978.  "Departmental 
unit"  means  any  office,  division, 
board,  bureau,  or  other  component  of 
the  Department  of  Justice  which  is  au- 
thorized to  conduct  law  enforcement 
Inquiries.  "Act"  means  the  Right  to  Fi- 
nancial Privacy  Act  of  1978. 

S  47.2    PurpoM. 

The  purpose  of  these  regulations  is 
to  authorize  Departmental  units  to  re- 
quest financial  records  from  a  finan- 
cial institution  pursuant  to  the  formal 
written  request  procedure  authorized 
by  section  1108  of  the  Act,  and  to  set 
forth  the  conditions  under  which  such 
requests  may  be  made. 

S  47.3    Authorization. 

Departmental  units  are  authorized 
to  request  financial  records  of  any  cus- 
tomer from  a  financial  institution  pur- 
suant to  a  formal  written  request 
under  the  Act  only  if: 

(a)  no  administrative  summons  or 
subpoena  authority  reasonably  ap- 
pears to  be  available  to  the  Depart- 
mental unit  to  obtain  financial  records 
for  the  purjjose  for  which  the  records 
are  sought: 

(b)  there  Is  reason  to  believe  that 
the  records  sought  are  relevant  to  a  le- 
gitimate law  enforcement  inquiry  and 
will  further  that  inquiry: 

(c)  the  request  is  issued  by  a  supervi- 
sory official  of  a  rank  designated  by 
the  head  of  the  requesting  Depart- 
mental unit.  The  officials  so  designat- 
ed shall  not  delegate  this  authority  to 
others: 

(d)  the  request  adheres  to  the  re- 
quirements set  forth  in  $  47.4:  and 

(e)  the  notice  requirements  set  forth 
In  section  1108(4)  of  the  Act,  or  the  re- 
quirements pertaining  to  delay  of 
notice  in  section  1109  of  the  Act.  are 
satisfied,  except  in  situations  (e.g.,  sec- 
tion 1113(g))  where  no  notice  is  re- 
quired. 
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1 47.4  Written  reqacct 

(a)  The^ormal  written  request  shall 
be  in  the  form  of  a  letter  or  memoran- 
dum to  an  appropriate  official  of  the 
financial  institution  from  which  finan- 
cial records  are  requested.  The  request 
shall  be  signed  by  the  Issuing  official, 
and  shall  set  forth  that  official's 
name,  title,  business  address  and  busi- 
ness phone  number.  The  request  shall 
also  contain  the  followlnr 

(1)  The  identity  of  the  customer  or 
ctistomers  to  whom  the  records  per- 
tain; 

(2)  A  reasonable  description  of  the 
records  sought;  and 

(3)  Such  additional  information  as 
may  be  appropriate— e.g.,  the  date  on 
which  the  opportunity  for  the  ciistom- 
er  to  challenge  the  formal  written  re- 
quest will  expire,  the  date  on  which 
the  requesting  Departmental  unit  ex- 
pects to  present  a  certificate  of  compli- 
ance with  the  applicable  provisions  of 
the  Act.  the  name  and  title  of  the  indi- 
vidual (if  known)  to  whom  disclosure 
is  to  be  made. 

(b)  In  cases  where  customer  notice  is 
delayed  by  court  order,  a  copy  of  the 
court  order  shall  be  attached  to  the 
formal  written  request. 

547.5  Certification. 

Prior  to  obtaining  the  requested  rec- 
ords pursuant  to  a  formal  written  re- 
quest, an  official  of  a  rank  designated 
by  the  head  of  the  requesting  Depart- 
mental unit  shall  certify  in  writing  to 
the  financial  institution  that  the  De- 
partmental unit  has  complied  with  the 
applicable  provisions  of  the  Act. 

[PR  Doc.  79-7886  Plied  3-12-79:  8:45  am] 


[4510-26-M] 

TM«  29— Labor 

CHAPTER  XVII— OCCUPATIONAL 

SAFETY    AND    HEALTH    ADMINIS- 
TRATION, DEPARTMENT  OF  LABOR 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

Occupotionol  Exposure  to  Lood; 
Notico  of  PoHiol  Judicial  Stay 

AGENCY:  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor. 

ACTION:  Notice  of  partial  Judicial 
stay  of  standard  for  occupational  ex- 
posure to  lead. 

SUMMARY:  Several  provisions  of 
OSHA's  new  standard  for  occupational 
exposure  to  lead  (29  CFR  1910.1025) 
have  been  stayed  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  pending  full  judicial  review  of 
the  standard.  This  notice  lists  the  pro- 
,  visions  which  have  been  stayed.  The 


remaining  provisions  are  effective 
March  1.  1979.  In  addition,  the  prior 
standard  on  occupational  exposure  to 
lead  In  29  CFR  1910.1000  will  remain 
in  effect  until  the  complete  new  stand- 
ard becomes  effective. 

DATE:  The  effective  date  of  the 
standard  is  March  1,  1979,  except  as 
otherwise  noted. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gall  Brlnkerhoff,  U.S.  Department 
of  Labor,  Room  N3112,  Washington, 
D.C.  20210,  Telephone:  (202)  523- 
8034. 

SUPPLEMENTARY  INFORMATION: 
On  November  13,  1978,  the  Occupa- 
tional Safety  and  Health  Administra- 
tion (08HA)  promulgated  a  perma- 
nent standard  for  occupational  expo- 
sure to  lead.  [29  CFR  1910.1025,  43  FR 
52952-53014  (November  14.  1978).  43 
FR  54354-54509  (November  21,  1978)1. 
The  standard  provided  for  an  effective 
date  of  February  1.  1979.  with  delayed 
startup  dates  for  some  provisions.  Cer- 
tain corrections  to  the  standard,  in- 
cluding an  administrative  stay  of  one 
portion  of  the  respirator  table,  were 
published  in  the  Federal  Register  on 
January  26,  1979  (44  FR  5446). 

Pursuant  to  section  6(f)  of  the  Occu- 
pational Safety  and  Health  Act,  29 
U.S.C.  655(f),  numerous  petitions  were 
filed  In  several  U.S.  Courts  of  Appeal 
challenging  the  validity  of  the  stand- 
ard. All  petitions  were  transferred  to 
the  U.S.  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  (.United 
Steelworkers  of  America,  AFL-CIO- 
CLC  v.  Marshall.  No.  78-2452  (3rd  Cir- 
cuit, January  10,  1979))  and  consoli- 
dated. 

Several  of  the  petitioners  then 
moved  in  the  Court  of  Appeals  for  a 
stay  of  the  lead  standard  pending  dis- 
position of  their  petitions  for  review. 
In  the  Federal  Register  notice  of  Jan- 
uary 26,  1979,  OSHA  administratively 
stayed  the  lead  standard  until  Febru- 
ary 24.  1979.  to  facilitate  the  Court's 
consideration  of  the  motions  (44  FR 
5446,  January  26,  1979).  The  adminis- 
trative stay  was  subsequently  ex- 
tended at  the  Court's  request  for  the 
same  reason.  A  decision  on  the  mo- 
tions to  stay  the  lead  standard  was 
issued  by  the  Court  on  March  1,  1979. 
(United  Steelworkert  of  America,  AFL- 
ClO-CLC  V.  Marshall,  No.  79-1048 
(D.C.  Circuit,  March  1.  1979)).  The 
Court's  order  stayed  certain  provisions 
of  the  lead  standard  and  denied  the 
stay  motions  as  to  others.  Following  is 
a  list  of  the  paragraphs  of  the  stand- 
ard as  they  have  been  affected  by  the 
Court's  order.  As  directed  by  the 
Court,  the  effective  date  of  the  stand- 
ard as  a  whole  was  March  1.  1979,  with 
limited  exceptions  noted  below,  sub- 
ject to  the  delayed  startup  dates  in 
paragraph  (r). 


81910.1023    Lead. 

Paragraph  (a).  Scope  and  applica- 
tion, is  in  effect; 

Paragraph  (b).  Definitions,  is  in 
effect: 

Paragraph  (c).  Permissible  exposure 
limit,  is  in  effect; 

Paragraph  (d).  Exposure  monitoring, 
is  in  effect; 

Paragraph  (eKl).  Methods  of  compli- 
ance/Engineering and  work  practice 
controls.  Is  stayed; 

Paragraph  (e)(2).  Respiratory  pro- 
tection. Is  in  effect. 

Paragraph  (eK3),  Compliance  pro- 
gram, is  stayed,  except  that  paragraph 
(e)(3)(ll)(F),  relating  to  compliance 
plans  for  protective  clothing,  hygiene 
and  housekeeping  practices,  is  in 
effect; 

Paragraph  (eK4),  Bypass  of  interim 
level  is  stayed; 

Paragraph  (e)(5).  Mechanical  venti- 
lation is  stayed; 

Paragraph  (eK6),  AdministratiiM 
controls,  is  stayed; 

Paragraph  (f).  Respiratory  protec- 
tion, is  in  effect,  except  that  para- 
graph (fX2Kii).  relating  to  employee 
selection  of  powered,  alr-purlfylng  res- 
pirators (PAPR),  is  modified  so  that 
PAPR's  must  be  provided  under  that 
paragraph  only  when  the  physical 
characteristics  of  the  employee  are 
such  that  the  respirators  specified  In 
Table  II  (paragraph  (fK 2X0)  are  inad- 
equate for  the  employee's  protection. 
(Note  that  dust,  fume,  and  mist  air-pu- 
rifying respirators  are  permitted  to  be 
used  in  addition  to  the  respirators 
listed  in  Table  II  under  the  terms  of 
the  temporary  administrative  stay 
published  at  44  FR  5446.); 

Paragraph  (g),  Protectixx  toork 
clothing  and  equipment,  is  effective 
March  31,  1979,  to  provide  employers 
time  to  implement  its  requirements 
and  to  apply  for  variances  where  war- 
ranted; 

Paragraph  (h).  Housekeeping,  is  in 
effect,  except  that  to  the  extent  that 
employers  must  acquis  vacuums  to 
comply,  the  effective  date  is  March  31, 
1979.  During  this  period,  employers 
may  apply  for  variances  where  war- 
ranted; 

Paragraph  (I).  Hygiene  facilities  and 
practices,  is  in  effect,  except  that  it  is 
stayed  to  the  extent  that  it  requires 
the  construction  of  new  facilities  or 
substantial  renovation  of  existing 
facilities; 

I>anigraph  (J),  Medical  surveillance. 
Is  in  effect,  except  for  the  require- 
ments for  ZPP  determinations  in  para- 
graphs (JK2)  and  (J)(3KilXDXJ),  and 
except  for  the  requirements  for  the 
multiple  physician  review  mechanism 
established  in  paragraph  (JX3Xlii)  and 
referred  to  elsewhere  in  the  standard; 

Paragraph  (k).  Medical  removal  pro- 
tection, is  in  effect; 
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Paragraph  (1).  Employee  informa- 
tion and  training.  Is  in  effect; 

Paragraph  (m),  Sterns,  is  stayed; 

-Paragraph  (n).  Recordkeeping,  is  in 
effect: 

Paragraph  (o).  Observation  of  moni- 
toring, is  in  effect; 

Paragraph  (p).  Effective  date,  is 
modified  to  March  1,  1979; 

Paragraph  (q).  Appendices,  is  in 
effectr 

Paragraph  (r).  Startup  dates,  is  in 
effect,  except  to  the  extent  that  it  ap- 
plies to  provisions  of  the  standard 
which  have  been  stayed. 

In  addition,  the  standard  for  lead  in 
29  CFR  1910.1000  wUl  remain  in  effect 
during  the  period  of  the  stay  and  will 
continue  to  be  enforced  by  OSHA.  Sec- 
tion 1910.1000,  Table  Z-2.  sets  a  per- 
missible exposure  limit  of  0.2  milli- 
grams of  lesid  per  cubic  meter  of  air  as 
an  8-hour,  time-weighted  average, 
which  must  be  complied  with  by  the 
use  of  feasible  engineering  or  adminis- 
trative controls  (§  1910.1000(e)). 

Signed  in  Washington,  D.C.  on 
March  8.  1979. 

EuLA  Bingham. 
Assistant  Secretary  of  Labor. 
[PR  Doc  79-7826  PUed  3-12-79:  8:46  am] 


[6560-01-M] 
THIo  40 — Pretoction  of  Environmont 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

SUtCHAPra  C— All  PtOOftAMS 
[PRL  1034-61 

PART  52— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Approval -and  Disopproval  of  Ro vi- 
sions of  tho  Maryland  Stat*  Implo- 
montation  Plan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  announces 
the  Administrator's  approval  with  cer- 
tain exceptions  of  amendments  to 
Maryland         Regulations  10.03.36 

through  10.03.41  inclusive,  governing 
control  of  hydrocarbons  and  oxides  of 
nitrogen.  The  amendments  include 
definitions  of  organic  solvents, 
changes  of  regulations  governing  con- 
trol of  oxides  of  nitrogen  from  fuel- 
burning  equipment  and  nitric  acid 
plants,  control  of  hydrocarbon  emis- 
sions from  organic  solvents,  dry  clean- 
ing operations,  and  control  of  new 
sources  of  photochemically  reactive 
organic  material.  This  notice  also  an- 
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nounces  the  Administrator's  disap- 
proval of  exemptions  from  regulations 
controlling  emissions  from  organic  sol- 
vents in  the  Metropolitan  Baltimore 
Intrastate  Air  Quality  Control  Region 
(AQCR)  and  the  Maryland  portion  of 
the  National  Capital  Interstate  AQCR. 

EFFECTIVE  DATES:  April  12,  1979. 
for  all  approval  actions.  March  13, 
1979  for  all  disapproval  actions. ' 

ADDRESSES:  Copies  of  the  amended 
regulations  and  associated  support  and 
comment  material  are  available  for 
public  Inspection  during  normal  busi- 
ness hours  at  the  following  locations: 

U.S.  Environmental  Protection 
Agency,  Region  III,  Curtis  Building. 
Tenth  Floor,  Sixth  and  Walnut 
Street5»  Philadelphia,  Pennsylvania 
19106,  ATTN:  Mr.  Harold  Frankford. 

Maryland  Bureau  of  Air  Quality  and 
Noise  Control,  201  West  Preston 
Street,  Baltimore,  Maryland  21201, 
ATTN:  Mr.  George  P.  Perreri. 

Public  Information  Reference  Unit. 
Room  2922— EPA  Library,  U.S.  Envi- 
ronmental Protection  Agency,  401  M 
Street,  S.W..  Washington.  D.C. 
20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Harold  Frankford.  (215)  597- 
8392. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  State  of  Maryland  submitted 
amendments  to  Section  .04  of  Mary- 
land Regiilations  10.03.36  through 
10.03.41  inclusive  governing  control  of 
air  pollution.  The  State  requested  that 
these  amendments,  submitted  on  April 
24,  1974.  December  11,  1974  and  July 
1.  1975,  be  reviewed  and  processed  as 
revisions  of  the  Maryland  State  Imple- 
mentation Plan  (SIP)  for  the  attain- 
ment and  maintenance  of  national  am- 
bient air  quality  standards.  The 
amendments  con^t  of  the  below- 
listed  changes: 

10.03.36-37,  40-41 

.040:  Nitrooen  Oxides  from  New  fvel-Bum- 
inn  Eguipment—MiDor  wording  changes. 

.04H:  Nitrogen  Oxides  from  Nitric  Acid 
PZantt— Emission  limitation  for  plant*  ex- 
isting before  1972  are  made  more  restric- 
tive. 

.04J:  HydrocarbonM  from  Other  Than  Fuel- 
Burning  SguipmenL 

.04J(I)a:  OeflniUon  of  "Organic  material"— 
New  section. 

.04J(i)b:  Definition  of  "True  Vapor  Pres- 
sure"—Neu*  section. 

.04J12):  Organic  Material— Control  of  organ- 
ic material  from  storage  tanks— New  sec- 
tion. 

10.03.38-39 

.04O<l),  liy.  NUrogen  Oxides  from  Fuel- 
Burning   Equipment— Nev    and    existing 
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fuel-burning   equipment— Minor    wording 
changes. 

.04H:  Nitrogen  Oxides  from  Nitric  Acid 
Plants— Emlaalon  limitation  for  plants  ex- 
isting before  1973  are  made  more  restric- 
tive. 

.04J:  Hydrocarbons  from  Other  Than  Fuel- 
Burning  Eguipment 

.04J(l)i:  Definition  of  "PhotochemlcaUy  Re- 
active Organic  Materials"— New  section. 

.04J(3)a:  Organic  Solvents— Minor  wording 
changes. 

.04J(3)d:  Control  of  dry  cleaning  solvents- 
New  section. 


lULES  AND  REGULATIONS 

.04J(3)e:  Exception  to  control  of  organic  sol- 
vents—New section. 

.0«O  (1).  (2).  (3):  Control  and  Prohibition  of 
Sources  of  PhotochemicaUy  Reactive  Or- 
ganic Materials— Theae  sections  ban  con- 
struction of  all  new  sources  that  will  dis- 
charge more  than  550  lbs.  per  day  of  pho- 
tochemically  reactive  organic  solvents  into 
atmosphere,  limit  existing  sources  of  pho- 
tochemlcally  organic  solvents  to  550  lbs. 
per  day.  and  provide  exemptions  for  relo- 
cation of  facilities;  Section  .04J(3)c  of  SIP 
regulation  Is  deleted. 

.060  (4),  (5):  These  sections  provide  me- 
chanical requirements  for  equipment  han- 


dling   PhotochemlcaUy    reactive    organic 
material. 

The  State  of  Maryland  provided 
proof  that  public  hearings  for  the 
above-mentioned  regulations  were 
held  In  accordance  with  the  require- 
ments of  40  CFR  51.4.  All  of  the 
above-listed  amendments  were  pro- 
posed by  EPA  as  revisions  of  the 
Maryland  State  Implementation  Plan. 
The  actions  taken  by  EPA  and  the 
State  of  Maryland  are  summarized  In 
the  following  chart: 


Date  of  fubmlttal  by 
Maryland  to  EPA 


Date  of  public  hearings  held 
by  Maryland 


Location  of  public  hearings 


Date  of  notice  of  proposed  rulemaklns  (PR 
dutlon) 


Expiration  date  of  public 
eomment  period 


Apr.  14.  in* 

Dec.  11.  1974 


July  1.  197S.. 


SepCS.  im. 
Sept.  «.  1*73 
Aus  S.  1974. 
Aug.  7.  1974™ 

May  21.  197S . 
May  2S.  1975 
May  as.  1975 


Baltimore 

Silver  Spring 
Takoma  Park. 
Baltimore „. 


.  Mar.  n.  im  (40  PR  usan_ 


Apr.  38.  1975. 


Baltimore.. 
Cambiidse 
Cumberland 


.  Jan.  M.  1975  (40  PR  4447).. 

.  Mar.  37.  1975  (40  PR  13521) 

Not.  19.  1975  (40  PR  53595)_. 
.  Oct.  6.  1975  (40  PR  4«n7) 


3.  1975. 
Apr.  3S.  1975. 
Dec.  19.  1975. 
Nov.  5.  1975. 


II.  Public  Comments  Receited/EPA 
Response 

During  the  combined  public  com- 
ment periods,  comments  opposing  as- 
pects of  the  proposed  regulation  were 
submitted  by  the  Baltimore  Oas  and 
Electric  Company,  the  Maryland  State 
Chamber  of  Commerce,  and  repre- 
sentatives of  the  Bethlehem  Steel  Cor- 
poration and  the  Crown  Central  Pe- 
troleum Corporation.  The  comments 
essentially  state  opposition  to  the 
emissions  "freeze"  of  550  pounds  per 
day  of  PhotochemlcaUy  reactive  or- 
ganic compounds  in  the  Metropolitan 
Baltimore  Intrastate  AQCR  (Section 
10.03.38.06G)  as  well  as  to  the  defini- 
tion of  "PhotochemlcaUy  reactive  or- 
ganic materials"  [Section  10.03.38.04J 
(Dil.  The  basic  objections  to  the  regu- 
lations concern  the  necessity  of  Impos- 
ing a  "pounds  per  day"  emission  limi- 
tation applicable  to  all  stationary 
sources  of  hydrocarbons,  rather  than 
source-specific  emission  limitations. 
The  limitations  which  the  conunentors 
would  prefer  are  those  that  would  be 
achievable  if  major  sources  of  reactive 
hydrocarbon  emissions  applied  best 
available  control  technology.  A  sec- 
ondary concern  was  the  effect  of  an 
"emission  freeze"  on  Industrial  growth 
In  the  Metropolitan  Baltimore  Inter- 
state AQCR.  The  State  of  Maryland 
submitted  commenta  supporting  the 
hydrocarbon  emissions  "freeze". 

With  respect  to  these  public  com- 
ments received  on  Maryland  Regula- 
tions 10.03.38.060  (1M3)  and 
10.03.39.0«G<l)-(3),  the  Administrator 
has  determined  that  the  Metropolitan 
Baltimore   Intrastate  and   the   Mary- 


land portion  of  the  National  Capital 
Interstate  AQCR  are  nonattainment 
areas  with  respect  to  photochemical 
oxidants  (43  FR  8962.  43  PR  40502). 
Therefore,  the  Administrator  feels  Jus- 
tified In  approving  regulations  which 
would  limit  the  amount  of  Photo- 
chemlcaUy reactive  organic  materials, 
since  such  material  causes  formation 
of  photQchemlc&l  oxidants.  In  addi- 
tion, these  "freeze"  regulations  are 
more  stringent  than  the  Agency's  new 
source  regulations  governing  emissions 
offsets  because  they  preclude  the  use 
of  offsets  for  new  major  sources  of 
photochemically  reactive  organic  ma- 
terials wishing  to  locate  In  the  Metro- 
politan Baltimore  Intrastate  and 
Maryland  portions  of  the  National 
Capital  Interstate  AQCR's. 

III.  EPA's  Evaluation 

With  the  exception  of  Section 
10.03.38.04 J( 3  )e  of  Maryland  Regula- 
tions governing  the  Metropolitan  Bal- 
timore Intrastate  AQCR  and  Section 
10.03.39.04J(3)e  of  Maryland  Regula- 
tions governing  the  Maryland  portion 
of  the  National  Capital  Interstate 
AQCR.  and  which  are  discussed  below, 
the  above-listed  amendments  meet  the 
criteria  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51.  Re- 
quirements for  Preparation.  Adoption. 
and  Submittal  of  Implementation 
Plans. 

Section  .04J  of  Maryland  Regula- 
tions 10.03.38  and  10.03.39  pertains  to 
control  of  hydrocarbon  emissions  from 
sources  other  than  fuel  burning  equip- 
ment. Although  EPA  has  Issued  guid- 
ance (July  8.  1977.  42  FR  35314)  stat- 


ing that  volatile  organic  compounds 
(VCXT)  contribute  more  significantly  to 
formation  of  photochemical  oxidants 
than  originally  believed,  the  guidance 
allows  previous  amendments  submit- 
ted by  States  to  be  evaluated  as  "Inter- 
im" SIP  control  strategies. 

Section  .04J(3)d  of  Regulations 
10.03.38  and  10.03.39  which  controls 
photochemically  reactive  organic  sol- 
vents from  dry  cleaning  operations  is 
also  approvable  as  a  revision  of  the 
Maryland  SIP.  However,  the  State's 
definition  of  "photochemically  reac- 
tive organic  solvent"  does  not  Include 
trichloroethylene.  an  organic  solvent 
Included  in  the  definition  of  "photo- 
chemically reactive  organic  solvent" 
that  appears  In  the  federally  promul- 
gated dry  cleaning  solvents  regulations 
(40  CFR  Sections  52.1088  and  52.1107). 
Therefore,  the  federal  regulations  will 
remain  In  effect  to  govern  situations 
where  tricholorethylene  Is  used  as  a 
dry  cleaning  sofvent. 

The  amendments  to  Section  .04J(3)e, 
which  provide  exceptions  from  the  or- 
ganic solvents  regulations,  were  added 
with  the  Intent  that  solvent-emitting 
sources  would  be  encouraged  to  substi- 
tute volatile  organic  compounds  with 
water-based  and  high  solids  content 
coatings.  However,  the  provisions  of 
Section  .04J(3)e(2)(b)  of  Regulations 
10.03.38  and  10.03.39  could  be  Inter- 
preted to  mean  that  even  If  such 
water-based/high  solids  content  coat- 
ings are  used  and  the  remaining  vola- 
tile content  consists  of  a  volatile  or- 
ganic compound  defined  as  "photo- 
chemically  reactive",   then   that  por- 
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lion,  no  matter  what  percentage  of  the 
total  material,  must  still  be  controlled 
by  85%  [the  reduction  stipulated  in 
Section  .04J(3)  of  Regulations  10.03.38 
and  10.03.391.  According  to  this  Inter- 
pretation, this  amended  regulation 
would  not  achieve  the  goal  of  solvent 
substitution.  Because  this  amendment 
is  vague  and  unclear  in  its  wording  and 
intent,  the  Administrator  considers  It 
to  be  unenforceable.  Therefore,  the 
Administrator  (»mnot  approve  these 
amendments  as  revisions  of  the  Mary- 
land SIP.  The  State  of  Maryland  Is  en- 
couraged to  revise  the  wording  of  this 
regulation. 

The  remaining  amendments  to  Sec- 
tion .04J  meet  the  procedural  require- 
ments of  40  CFR  Part  51.  However, 
the  Metropolitan  Baltimore  Intrastate 
AQCR  and  the  Maryland  portion  of 
the  National  Capital  Interstate  AQCR 
were  determined  to  be  nonattainment 
areas  for  phot(x:hemlcal  oxidants  (43 
FR  8962.  43  FR  40502).  As  such,  the 
State  of  Maryland  Is  required  to 
submit  additional  control  strategies 
designed  to  attain  and  maintain  the 
national  ambient  air  quality  standards 
for  photochemical  oxidants.  Those 
amendments  to  Section  .04J  approved 
by  the  Administrator  in  this  final  rule- 
making serve  as  "Interim"  revisions  to 
the  Maryland  SIP  until  the  additional 
control  measures,  due  January  1,  1979, 
are  submitted  by  the  State. 

rv.  F^AL  Action 

In  view  of  the  above  evaluation,  the 
Administrator  approves,  with  certain 
ejcceptlons.  the  above-mentioned 
amendments  to  Sections  .04  and  .06  of 
Maryland  Regulations  10.03.38  and 
10.03.39.  and  Section  .04  of  Maryland 
Regulations  as  revisions  of  the  Mary- 
land State  Implementation  Plan  effec- 
tlce  (30  days  after  date  of  publication). 
Concurrently.  40  CFR  Section  52.1070 
(Identification  of  Plan)  Is  amended  to 
incorporate  these  amendments  Into 
the  federally-approved  Maryland  SIP: 
40  CFR  Section  52.1082(b)  (Rules  and 
Regulations)  Is  modified  to  reflect  the 
Administrator's  approval  of  previously 
disapproved  portions  of  the  SIP  re- 
garding control  of  hydrcxairbon  emis- 
sions; 40  CFR  Section  52.1075  (Control 
Strategy:  Nitrogen  dioxide)  Is  rescind- 
ed because  the  regulations  comprising 
the  control  strategy  for  nitrogen  diox- 
ide in  the  Metropolitan  Baltimore  In- 
trastate AQCR  are  now  considered 
part  of  the  approved  SIP;  and  40  CFR 
Sections  52.1088  and  52.1107  (Control 
of  Dry  Cleaning  Solvent  Evaporation) 
are  amended  because  the  amendment 
to  Section  .04J(3)d  of  Maryland  Regu- 
lations 10.03.38  and  10.03.39,  herein 
approved  by  the  Administrator,  does 
not  cover  all  sources  that  would  be 
subject  to  control  under  the  EPA-pro- 
mulgated  regulations. 


RULES  AND  REOULATIONS 

The  Administrator  also  disapproves 
the  amendments  to  Section  .04CK2) 
and  .04J(3)e  of  Maryland  Regulations 
10.03.38  and  10.03.39  as  revisions  of 
the  Maryland  State  Implementation 
Plan,  effective  immediately.  Section 
52.1073  (Approval  Status)  of  40  CFR, 
Subpart  V  is  hereby  amended  to  offi- 
cially record  the  Administrator's  dis- 
approval action  of  the  aforementioned 
amendments. 

(42  U.S.C.  7401.) 

Dated:  February  28,  1979. 

Douglas  M.  Costle, 
Administrator. 

Subpart  V  of  Part  52.  Chapter  I, 
Title  40  of  the  Code  of  Federal  Regu- 
lations is  amended  as  follows: 

Subpart  V — Maryland 

1.  In  Section  52.1070,  paragraph  (c) 
Is  amended  as  follows: 

{52.1070    Identification  of  plan. 


(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  speci- 
fied •  •  • 

(19)  Amendments  to  Sections  .03 
(Air  Pollution  Episode  System).  .06 
(Test  Methods)  and  .11  (Permits);  and 
deletion  of  .04  (Prior  Registration  of 
Proposed  Installations)  of  Maryland 
Regulation  10.03.35  (Regulations  Gov- 
erning Control  of  Air  Pollution  in  the 
State  of  Maryland);  amendments  to 
Sections  .04  (Control  and  prohibition 
of  hydrocarbons  and  oxides  of  nitro- 
gen emissions)  and  .06  (Control  and 
Prohibition  of  Installations  and  Oper- 
ations) of  Regulations  10.03.38  and 
10.03.39  (Regulations  Governing  Air 
Pollution  Control  in  the  Metropolitan 
Baltimore  Intrastate  and  the  Mary- 
land portion  of  the  National  Capital 
Interstate  AQCR's;  amendments  to 
Section  .04  (Control  and  prohibition  of 
oxides  of  nitrogen)  of  Maryland  Regu- 
Utlons  10.03.36,  10.03.37,  10.03.40  and 
10.03.41  (Regulations  Ooveming  Air 
Pollution  Control  in  the  Cumberland- 
Keyser  Interstate  and  Central  Mary- 
land. Southern  Maryland  and  Elastem 
Shore  Intrastate  AQCJR's). 

(20)  Amendments  to  Sections  .01 
(definitions),  .04  (Ambient  Air  Quality 
Standards— former  Section  .05  of  Reg- 
ulations 10.03.36  through  10.03.41  in- 
clusive) and  .11  (Permits)  of  Maryland 
Regulation  10.03.35  (Regulations  Gov- 
erning Control  of  Air  Pollution  in  the 
State  of  Maryland);  amendments  to 
Section  .04  (Control  and  prohibition  of 
hydrocarbon  and  oxides  of  nitrogen) 
of  Maryland  Regulations  10.03.36. 
10.03.37,  10.03.40.  and  10.03.41  (Regu- 
lations Controlling  Air  Pollution  in 
the  Cumberland-Keyser,  Interstate 
and  Central  Marylancl.  Southern 
Maryland  and  Eastern  Shore  Intra- 
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state  AQCR's):  amendments  to  Sec- 
tions .04  (Control  and  prohibition  of 
hydrocarbons  and  oxides  of  nitrogen) 
and  .06  (Control  and  Prohibition  of  In- 
stallations and  Operations)  of  Mary- 
land Regulations  10.03.38  and  10.08.39 
(Regulations  Ooveming  Air  Pollution 
Control  in  the  Metropolitan  Baltimore 
Intrastate  and  Maryland  portion  of 
the  National  Capital  Interstate 
AQCni's)  submitted  on  December  11, 
1974  by  the  Governor. 

2.    In    §52.1073.    oaragraph    (f)    is 
added  to  read  as  toUaws: 

S  52.1073    Approval  status. 


(f)  With  respect  to  Section  .04J(3)e 
of  Maryland  Regulations  10.03.38  and 
10.03.39.  the  Administrator  disap- 
proves this  section  because  the  State 
does  not  make  clear  the  type  of  mate- 
rial considered  exempt  from  the  State 
regulations  controlling  emissions  from 
organic  solvents. 

852.1075    [Resenred] 

3.  Section  52.1075  is  revoked  and  re- 
served. 

4.  Section  52.1082(b)  Is  modified  to 
delete  all  references  to  the  "emissions 
freeze"  and  Is  rewritten  as  follows  to 
determine  its  other  provisions: 

S  52.1082    Rules  and  regulations. 


(b)  The  requirements  of  8  51.22  of 
this  chapter  are  not  met  for  the  Met- 
ropolitan Baltimore  Region  because 
adopted  regulations  to  control  gas 
handling  and  dry  cleaning  emissions, 
measures  referred  to  in  852.1073(d) 
were  not  submitted  in  time  prior  to 
this  promulgation.  Substitute  regula- 
tions for  gas  handling  and  dry  clean- 
ing emissions  are  promulgated  in 
88  52.1101,  52.1102,  and  52.1107. 

5.  In  852.1088,  paragraph  (b)  is 
amended  to  read  as  follows: 

8  52.1088    Control  of  dry  cleaning  solvent 
equipment 


(b)  This  section  is  applicable  to  all 
sources  located  in  the  Maryland  por- 
tion of  the  National  Capital  Interstate 
Air  Quality  Control  Region  and  which 
are  not  subject  to  the  provisions  of 
Maryland  Regulation  10.03.39 
.04J(3)d. 

6.  In  852.1107,  paragraph  (b)  Is 
amended  to  read  as  follows: 

8  52.1107    Control  of  Dry  Cleaning  Solvent 
Evaporation. 


(b)  This  section  is  applicable  to  all 
sources  located  in  the  Metropolitan 
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Baltimore  Intrmatate  Air  Quality  Con- 
trol Region  and  which  are  not  subject 
to  the  provisions  of  Marjiand  Regula- 
tions 19.03. M  .04J(3)d. 
(FR  Doc.  79-79CS  Filed  3-12-79:  8:45  am] 
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PAIT  65— DCLAYEO  COMPUANa 
ORDERS 

Delayed  Complianc*  Order  for  De- 
portment of  Energy,  Portsmouth 
Area  Gaseovs  Diffusion  Plant, 
Piketon,  Ohio 

AGENCY;  Environmental  Protection 
Acency. 

ACTION:  Pinal  rule. 

SUMMARY:  By  this  rule,  the  Admin- 
istrator of  UjS.  EPA  issues  a  Delayed 
Compliance  Order  to  the  Department 
of  Energy.  Portsmouth  Area  Gaseous 
Diffusion  Plant  <  Department  of 
Energy).  The  Order  requires  the  De- 
partment of  Energy  to  bring  air  emis- 
sions from  its  three  boilers  at  Pikelon. 
Ohio,  into  compliance  with  certain 
regulations  contained  in  the  federally 
approved  Ohio  State  Implementation 
Plan  (SIP).  The  Department  of  E3ner- 
gy's  compliance  with  the  Order  will 
preclude  suits  under  the  Federal  en- 
forcement and  citizen  suit  provisions 
of  the  Clean  Air  Act  (the  Act)  for  vio- 
lations of  the  SIP  regulations  covered 
in  the  Order. 

DATES:  This  rule  takes  effect  March 
13. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Louise  C.  Gross.  Attorney.  United 
States  Environmental  Protection 
Agency,  Region  V.  230  South  Dear- 
bom  Street.  Chicago.  Illinois  60604. 

SUPPLEMENTARY  INFORMATION: 
On  September  8.  1978.  the  Acting  Re- 
gional Administrator  of  U.S.  EPA's 
Region  V  Office  published  In  the  Pei>- 
ERAL  Register  (43  FR  40041)  a  notice 
setting  out  the  provisions  of  a  pro- 
posed Federal  Delayed  Compliance 
Order  for  the  Department  of  Energy. 
The  notice  asked  for  public  comments 
and  offered  the  opportunity  to  request 
a  public  hearing  on  the  proposed 
Order.  No  request  for  a  public  hearing 
was  received  in  response  to  the  pro- 
posed notice.  A  comment  received 
from  the  Department  of  Energy  re- 
sulted in  the  lengthening  of  the  com- 
pliance schedule.  The  final  compliance 
date  was  changed  from  February  1, 
1979  to  May  1.  1979. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  issued  to 
the  Department  of  Energy  by  the  Ad- 
ministrator of  U.S.  EPA  pursuant  to 


RULES  AND  REGIHATIONS 

the  authority  of  section  113(d)(1)  of 
the  Clean  Air  Act.  42  U.S.C. 
7413<dKl).  The  Order  places  the  De 
partment  of  EJnergy  on  a  schedule  to 
bring  its  three  boilers  at  Wketon. 
Ohio,  into  compliance  as  expeditiously 
as  practicable  with  Regulation  AP-3- 
11.  a  part  of  the  federally  approved 
Ohio  State  ImplemenUtlon  Plan.  The 
Department  of  Energy  is  unable  to  im- 
mediately comply  with  this  regulation. 
The  Order  also  imposes  interim  re- 
quirements which  meet  sections 
113(dKl)(C)  and  ll3(dX7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  It  will  permit  the  De- 
partment of  Energy  to  delay  compli- 
ance with  the  SIP  regulation  covered 
by  the  Order  untU  May  1.  1979. 

Compliance  with  the  Order  by  the 
Department  of  E^nergy  will  preclude 
Federal  enforcement  action  under  sec- 
tion 113  of  the  Act  for  violations  of 
the  SIP  regulation  covered  by  the 
Order.  Citizen  suits  under  Section  304 
of  the  Act  to  enforce  against  the 
source  are  similarly  precluded.  En- 
forcement may  be  Initiated,  however, 
for  violations  of  the  terms  of  the 
Order,  and  for  violations  of  the  regula- 
tion covered  by  the  Order  which  oc- 
curred before  the  Order  was  Issued  by 
U.S.  EPA  or  after  the  Order  Is  termi- 
nated.   If    the    Administrator    deter- 


mines that  the  Department  of  E^nergy 
Is  in  violation  of  a  requirement  con- 
tained in  the  Order,  one  or  more  of 
the  actions  required  by  section 
113(dK9)  of  the  Act  will  be  initiated. 
Publication  of  this  notice  of  final  rule- 
making constitutes  final  Agency 
action  for  the  purposes  of  Judicial 
review  under  section  307(b)  of  the  Act. 
U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  inimediately  place  the  Department 
of  Energy  on  a  schedule  for  compli- 
ance with  the  Ohio  State  Implementa- 
tion Plan. 

(42U.S.C.  7413(d).  7M1) 

Dated:  March  5.  1979. 

Douglas  M.  Costlc 
•    Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 

ORDERS 

1.  By  amending  Section  65.400  to 
read  as  follows: 

S  C5.409  Federal  delajred  complianre 
orders  litsued  under  acetion  ll3<dKI>. 
(3).  and  (4)  of  Ike  AcC 


Source 


LocaUan 


Order  No. 


Date  of  FR    SIP  rpvulatton         Final 
proposal  Intolved         compliance 


DeparUnent  of  bwrnr: 

Plkrt4>a.  Ohio ... 

.    rPA-S-7»-A-17. 

.  •/8/7S 

...-  AP-S-U 

.  5/1/79 

Portamouth  Area 

4 

Oaseoua  DUfuaioa 

" 

Ptant. 

UarrcD  Statks  KmnaomKNTAL  PaoTBcrioM 

ACESCT 

In  the  Matter  of:  Department  of  Energy, 
Portsmouth  Area  Gaseous  Diffusion  Plant, 
Piketon.  Ohio.  Proceeding  Under  Sections 
113<d)  and  114(a)  of  ttie  Clean  Air  Act.  as 
Amended.  Order  No.  EPA-»-79-A-i7, 


The  following  ORDER  is  iaaued  this  date 
pursuant  to  Sections  liS<d)  and  114(a)  of 
the  Clean  Air  Act,  as  amended.  42  U.S.C. 
Section  7401  et  teq.  (hereinafter  referred  to 
as  "the  Act").  Public  rtotice.  opportunity  for 
public  hearing  and  thirty  days  notice  to  the 
State  of  Ohio  have  been  provided  pursuant 
to  Section  I13(dKl)  of  the  Act  ThU 
ORDER  contains  a  schedule  for  compliance. 
Interim  control  requlrement-s,  continuous 
emission  monitoring  requirements  and  re- 
porting requlrementa.  Pinal  compliance  is 
required  as  expeditiously  as  practicable,  but 
no  later  than  May  1.  1979, 

On  November  25.  1977.  Jamea  O.  Mc- 
Donald. Director.  Enforcement  Division. 
Region  V.  United  SUtes  Environmental 
Protection  Agency  (hereinafter  referred  to 
as  the  "U.8.  EPA"),  pursuant  to  authority 


duly  delegated  to  him  by  the  Administrator 
of  the  U,S.  EPA.  issued  a  Notice  of  Viola- 
tion, pursuant  to  Section  113(aXl)  of  the 
Act.  to  the  Department  of  Energy  Ports- 
mouth Area  Oaseous  Diffusion  Plant  in  Pi- 
keton. Ohio,  upon  finding  that  the  three 
boilers  in  BuUding  X-600  located  at  the 
Plant  were  found  to  be  In  violation  of  the 
applicable  Ohio  Implementation  Plan,  as 
defined  in  Section  ll(Kd)  of  the  Act.  The 
Notice  cited  the  Plant  for  violation  of  Ohio 
Regulation  AP-3-11  (hereinafter  referred  to 
as  AP-3-11).  as  demonstrated  by  the  Plant's 
Air  Pollution  Emissions  Report,  emiaaiona 
factor  calculations  and  material  contained 
in  the  Office  of  Federal  Activities  file.  A 
copy  of  this  Notice  a'aa  sent  to  the  State  of 
Ohio. 

After  a  thorough  investigation  of  all  rele- 
vant facts,  It  is  determined  that  the  Depart- 
ment of  Energy  is  presently  unable  to 
comply  with  the  Ohio  Implementation  Plan, 
that  the  schedule  for  compliance  set  forth 
in  this  ORDER  is  as  expeditious  as  practica- 
ble, and  that  the  terms  of  this  ORDER 
comply  with  Sectiou  113<d)  of  the  Act. 
Therefore,  it  is  hereby  ORDERED  that: 

I.  The  Department  of  Energy  aball 
achieve    compliance    with    AP-S-ll    at    its 


three  boilers  in  Buidlng  X-600  in  accord- 
ance with  the  following  schedule: 

A.  Commence  Title  I  and  Title  II  design 
work— has  been  commenced  prior  to  the  is- 
suance of  this  ORDER. 

B.  Issue  Invitation  for  bids  on  electrostatic 
precipitators  (ESPs);  furnish  copy  of  bid 
package  to  U.S.  ETA— has  l)een  completed 
prior  to  the  issuance  of  this  ORDER. 

C.  Award  contract  for  ESPs— has  been 
completed  prior  to  the  Issuance  of  this 
ORDER, 

D.  Complete  overall  design  work  (Title  11) 
on  facility— has  been  completed  prior  to  the 
issuance  of  this  ORDER, 

E.  Award  construction  contract  and  com- 
mence construction— has  l>een  completed 
prior  to  the  issuance  of  this  ORDER, 

P.  Complete  ESP  pnxurement— has  been 
completed  prior  to  the  Issuance  of  this 
ORDER. 

0.  Complete  construction  and  commence 
performance  testing— February  28.  1979. 

H.  Complete  performance  testing— March 
31. 1979. 

1.  Demonstrate  compliance  with  AP-3- 
11-May  1.  1979. 

II.  The  Department  of  Energy  shall  dem- 
onstrate final  compliance  with  AP-3-11  at 
its  Portsmouth  Area  Gaseous  Diffusion 
Plant  by  May  1. 1979. 

III.  Pursuant  to  the  authority  granted  In 
Sections  113(d)(lKC)  and  114(aKl)  of  the 
Clean  Air  Act,  the  Department  of  Energy 
shall  install  a  continuous  monitoring  system 
for  the  measurement  of  opacity  on  each  ef- 
fluent stack  of  the  three  violating  boilers, 
following  any  control  devices,  at  Building 
X-600  of  the  Portsmouth  Area  Gaseous  Dif- 
fusion Plant.  The  continuous  monitoring 
system  shall  be  Installed,  calibrated,  main- 
tained and  operated  In  accordance  with  the 
procedures  set  forth  in  Appendix  B  of  40 
CFR  60.13  and  Appendix  B  of  40  CFR  Part 
60.  and  shall  be  properly  calibrated  and 
operational  upon  the  achievement  of  final 
compliance. 

The  Portsmouth  Area  Oaseous  Diffusion 
Plant  is  required  to  submit  a  written  report 
every  calendar  quarter  giving  the  nature 
and  cause  of  any  emissions  In  violation  of 
Ohio  Regulation  AP-3-07  and  corrective 
action  taken.  Negative  reports  will  l>e  8ut>- 
mitted.  The  reports  shall  include  the  magni- 
tude and  duration  of  all  violating  emissions. 

In  addition,  all  data  resulting  from  the  op- 
eration of  the  continuous  monitoring 
system  shall  be  stored  for  a  period  of  two 
years  and  made  available  for  inspection  by 
the  U.S.  EPA  or  its  agent  upon  request. 
Malfunctions  or  periods  in  which  the  con- 
tinuous monitoring  system  is  not  In  oper- 
ation shall  be  reported  immediately,  along 
with  proposed  corrective  action. 

IV.  Pursuant  to  Section  113(dK7)  of  the 
Act.  during  the  period  in  which  this 
ORDEIR  is  in  effect,  the  Department  of 
Energy  shall  minimize  particulate  emissions 
by  implementation  of  the  following: 

A.  Maintain  and  operate  the  existing  con- 
trol devices  in  a  manner  which  Insures  that 
their  present  collection  efficiencies  will  not 
diminish. 

B.  Utilize  fuel  whose  ash  content  to  BTU 
ratio,  on  a  dry  t>asis.  does  not  exceed,  on  the 
average,  2.1x10-3  Ib/BTU.  This  figure  is 
based  upon  the  maximum  range  of  weekly 
average  coal  samples  taken  t>etween  June 
and  November  of  1977. 

Adherence  to  the  above  provisions  has 
been  determined  to  Yx  reasonable  and  repre- 
sentative of   the   best   practicable   interim 
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system  of  emission  reduction  (taking  into 
account  the  requirement  with  which  the 
source  must  ultimately  comply  in  Section  I 
above)  for  the  period  during  which  the 
ORDER  is  in  effect. 

V.  The  Department  of  Energy  shall 
submit  reports  to  the  U.S.  EPA  detailing 
progress  made  with  respect  to  each  require- 
ment of  this  ORDER.  Such  reports  shall  t>e 
submitted  within  ten  (10)  dajrs  of  the  com- 
pletion of  such  requirement.  In  addition,  no 
later  than  May  1,  1979,  the  Department  of 
Energy  shall  certify  to  the  U.S,  EPA  that 
the  Plant  Is  In  final  compliance  with  AP-3- 
11. 

VI,  All  submissions  and  notifications  to 
the  U.S.  EPA  pursuant  to  this  ORDER  shall 
be  made  to  the  Chief,  Air  Compliance  Sec- 
tion. VS.  EPA.  Region  V.  230  South  Dear- 
bom  Street,  (Chicago.  Illinois  60604. 

VIL  Nothing  in  this  ORDER  shaU  be  con- 
strued so  as  to  affect  the  Department  of  En- 
ergy's responsibility  to  comply  with  any 
other  Federal.  State  or  local  regulations. 

Vni.  Nothing  in  this  ORDER  shall  be 
construed  as  a  waiver  by  the  Administrator 
of  any  rights  or  remedies  under  the  Clean 
Air  Act,  including,  but  not  limited  to.  Sec- 
tion 303  of  the  Act.  42  U.S,C.  Section  7603. 

EX.  The  Department  of  Energy  is  hereby 
notified  that  its  faUure  to  achieve  final  com- 
pliance by  July  1.  1979.  will  result  in  a  re- 
quirement to  pay  a  noncompliance  penalty 
imder  Section  120.  In  the  event  of  such  fail- 
ure, the  Department  of  Energy  will  be  for- 
mally notified,  pursuant  to  Section  120 
(bK3)  and  any  regulations  promulgated 
thereimder,  of  its  noncompliance. 

X.  This  ORDER  Is  effective  upon  promul- 
gation in  the  Federal  Register. 

Dated:  March  5, 1979. 

Douglas  M.  Costle, 
Administrator  or  Delegate. 

The  Department  of  Energy  has  reviewed 
this  ORDER  and  believes  It  to  l>e  a  reason- 
able means  by  which  its  three  boilers  in 
Building  X-600  can  achieve  final  compliance 
with  Ohio  Regulation  AP-3-11.  The  Depart- 
ment of  Energy  stipulates  as  to  the  correct- 
ness of  all  facts  stated  above  and  consents 
to  the  requirements  and  terms  of  this 
ORDER. 

Dated:  December  IS,  1978. 

Secretary  of  Energy 
By:  Charles  A.  Keller. 
Title:  Acting  Manager. 

[PR  Doc.  79-7615  FUed  3-12-79;  8:45  am) 
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Title  43— Public  Lands:  Interior 

CHAPTER  II— BUREAU  OF  LAND 
MANAGEMENT,  DEPARTMENT  OF 
THE  INTERIOR 

APPOHNX— PUtUC  LAND  OROCRS 

[PubUc  Land  Order  5658] 
[A-9915] 


14559 


ARIZONA 


Revocotion  of  Executive  Order  No. 
6002 

AGENCY:  Bureau  of  Land  Manage- 
ment (Interior). 

ACTION:  Final  rule. 

SUMMARY:  This  order  revokes  an 
Executive  order  which  withdrew 
347.58  acres  of  land  for  administrative 
piuposes  in  connection  with  powersite 
reservations  affecting  the  Colorado 
and  Paria  Rivers  In  Arizona.  The  lands 
remain  withdrawn  under  the  Act  of 
October  27.  1972  (86  Stat.  1311-1313). 
for  the  Glen  Canyon  National  Recrea- 
tion Area  and  under  a  Bureau  of  Rec- 
lamation First  Form  Withdrawal. 
Some  of  the  lands  are  included  in  the 
Navajo  Indian  Reservation. 

EFFECTIVE  DATE:  March  13,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mario  L.  Lopez— 602-261-4774.  Chief, 
Branch  of  Lands  and  Minerals  Oper- 
ations, 2400  Valley  Bank  Center, 
Phoenix,  Arizona  85073. 

By  virtue  of  the  authority  contained 
In  section  204  of  the  Federal  Land 
Policy  and  Management  Act  of  Octo- 
ber 21.  1976.  90  Stat.  2751;  43  U.S.C. 
1714,  it  is  ordered  as  follows: 

1.  Executive  Order  No.  6002  of  Janu- 
ary 18.  1933,  as  Interpreted  by  Secre- 
tarial Interpretation  No,  298  of  April 
25.  1941,  as  to  sees.  18  and  19.  T.  40  N., 
R.  8  E.,  reserving  lands  as  an  adminis- 
trative site  in  aid  of  an  existing  power- 
site  reservation,  and  in  cormection 
with  the  maintenance  and  operation 
of  gauging  stations  in  the  Colorado 
and  Paria  Rivers,  is  hereby  revoked  in 
Its  entirety.  The  lands  are  described  as 
follows: 

OoA  AMD  Salt  RrviR  Mxridlmi 

T.  40  N,.  R,  7  E.. 

Sec,  13,  loU  1,  2,  3.  and  4. 
T,  40  N„  R,  8  E.  (partially  surveyed). 

Sec.  18,  lots  1.  2,  3,  and  all  unsurveyed 
lands  within  a  quarter  of  a  mile  of  the 
Colorado  River, 

Sec.  19  (unsurveyed),  all  lands  within  a 
quarter  of  a  mile  of  the  tram  towers  and 
cable  as  shown  on  the  plat  of  survey  ap- 
proved June  29,  1938. 

The  area  described  aggregates  ap- 
proximately 347.58  acres  in  Coconino 
Coimty. 

2.  All  of  the  above  described  lands 
lying  north  of  the  Colorado  River  are 
included  in  the  Glen  Canyon  National 
Recreation  Area  under  the  Jurisdiction 
of  the  National  Park  Service.  Depart- 
ment of  the  Interior,  pursuant  to  the 
Act  of  October  27,  1972.  86  Stat.  1311- 
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1313.  and  are  alio  withdrawn  for  recla- 
mation purposes  under  the  Act  of 
June  17,  1902.  32  Stat.  388;  43  U.S.C. 
416. 

3.  All  of  the  above  described  lands 
lying  south  of  the  Colorado  River  in 
secUons  18  and  19.  T.  40  N..  R.  8  EL. 
are  included  in  the  Nav&io  Indian  Res- 
ervation by  Executive  Order  dated 
January  8,  1900.  and  are  not  open  to 
entry  under  the  public  land  laws. 

4.  The  following  described  land  is 
also  subject  to  the  provisions  of  sec- 
tion 24  of  the  Federal  Power  Act  of 
June  10.  1920.  as  amended.  16  U.S.C. 
818:  T.  40  N..  R.  7  E..  sec.  13.  lots  1.  2, 
3.  and  4. 

Accordingly,  none  of  the  lands  in- 
volved are  open  to  entry  or  appropri- 
ation under  the  public  land  laws. 

Guy  R.  Martin. 
Assistant  Secretary 
of  the  Interior. 

March  5.  1979. 

[PR  Doc  79-74«5  Piled  3-12-79;  8:45  am] 
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Titl«  4«— Shipping 

CHAPTER  IV— fEDERAL  MARITIME 
COMMISSION 

SUtCMATTEl  A— GCNEKAL  PIOVISIONS 

(Dodcrt  No.  78-50:  General  Order  16.  Amdt. 
29] 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

Petitions  for  Declaratory  Ordor 

AGENCY;  Federal  Maritime  Commis- 
sion. 

ACTION:  Final  rule. 

SUMMARY:  The  Commissions  rule 
governing  issuance  of  declaratory 
orders  is  revised  to  define  the  limits  of 
applicability  of  the  rule  and  to  adopt 
procedures  governing  notice,  participa- 
tion of  persons  not  named  in  the  peti- 
tion, referral  to  a  formal  docket,  avail- 
ability of  discovery  and  evidentiary 
hearing,  and  timing  and  limits  of  sub- 
missions in  declaratory  order  proceed- 
ings. These  changes  are  necessary  be- 
cause of  problems  encountered  In  the 
above  specified  areas  due  to  laclc  of 
guidance  in  the  current  rule.  The 
amendments  will  ser\'e  to  provide  uni- 
form guidelines  and  eliminate  current 
confusion  in  processing  of  petitions  for 
declaratory  orders. 

DATES:  Effective  March  13.  1979. 

ADDRESSES:  For  further  informa- 
tion contact: 

Francis  C.  Humey.  Secretary.  Feder- 
al Maritime  Commission,  Room 
11101.  1100  L  Street.  NW.,  Washing- 
ton. D.C.  20573,  (202) 523-5725. 


SUPPLEMENTARY  INFORMATION: 
The  Commission  by  iM>tioe  published 
December  5.  1978  (43  F.R.  56921)  pro- 
posed to  amend  Rule  68  of  the  Com- 
mission's Rules  of  Practice  (46  CFR 
502.68)  which  provides  for  issuance  of 
declaratory  orders.  The  proposal  indi- 
cated that  experience  has  shown  that 
the  (nirrent  rule  is  deficient  due  to  its 
failure  to  outline  procedures  govern- 
ing processing  of  petitions  for  declara- 
tory orders  and  its  failure  to  define 
limits  of  matters  for  which  it  is  appro- 
priate to  invoke  the  declaratory  order 
procedures.  Specific  areas  of  confusion 
under  the  current  rule  include  wheth- 
er to  notice  the  filing  of  the  petition, 
whether  and  to  what  extent  participa- 
tion by  persons  not  named  in  the  peti- 
tion (including  Hearing  Counsel)  will 
be  permitted,  when  referral  to  a 
formal  docket  is  appropriate,  to  what 
extent  discovery  and  evidentiary  pro- 
cedures should  be  available,  and 
whether  the  parties'  submissions  on 
the  merits  must  accompany  the  peti- 
tion and  reply. 

The  proposed  rule  was  designed  to 
remedy  these  deficiencies.  No  com- 
ments were  directed  to  the  substance 
of  the  proposed  rule.  Accordingly,  we 
have  decided  to  adopt  the  rule  as  pro- 
posed with  minor  language  changes. 

The  legislative  history  of  the  Admin- 
istrative Procedure  Act  indicates  that 
Congress  recognized  that  a  necessary 
condition  of  the  ready  use  of  a  de- 
claratory order  is  that  it  be  employed 
only  in  situations  where  the  critical 
facts  can  be  explicitly  stated,  without 
the  possibility  that  subsequent  events 
will  alter  them.  ■  In  its  order  denying  a 
petition  for  declaratory  order  in 
Docket  76-60.  served  August  9.  1978. 
the  Commission  also  recognized  that 
declaratory  orders  are  not  suited  to 
dispose  of  contested  factual  Issues.  Ac- 
cordingly, it  will  usually  not  be  neces- 
sary to  resort  to  discovery  procedures 
or  evidentiary  hearing  in  declaratory 
order  proceedings.  Tor  this  reason  we 
are  adopting  a  filing  schedule  limited 
to  petitions  and  replies  with  such  fil- 
ings to  be  accompanied  by  the  party's 
complete  legal  and  factual  presenta- 
tion as  to  its  desired  disposition  of  the 
merits  of  the  petition.  Relief  from  this 
schedule  would  be  available  only  if  the 
party  could  clearly  substantiate  its 
need  for  discovery  or  evidentiary  hear- 
ing. 

Under  this  amendment  all  petitions 
meeting  the  requirements  of  the  rules 
will  be  referred  to  a  formal  d(x;ket  and 
notice  of  filing  thereof  »ill  be  pub- 
lished in  the  Fbdbiial  Recistcr.  The 
notice  will  Indicate  to  what  extent  re- 
plies are  permitted.  In  the  case  of  peti- 
tions which  are  not  of  general  public 


interest,  but  which  involve  matters 
limited  to  specifically  ruuned  parties, 
replies  by  persons  other  than  those 
named  In  the  petitibn  will  be  permit- 
ted only  upon  grant  of  inter\'entlon  by 
the  Commission  under  Rule  72  (46 
CFR  502.72).  ParticipaUon  by  the 
Commission's  Bureau  of  Hearing 
Counsel  will  be  governed  by  the  same 
standards  as  other  persons. 

In  an  effort  to  clarify  the  circum- 
stances under  which  petitions  for  de- 
claratory order  are  not  appropriate, 
our  new  rule  recites  the  recognized 
limited  purpose  of  declaratory  orders 
viz.  to  allow  persons  to  act  without 
peril  upon  their  own  view.  *  The  rule 
further  distinguishes  between  declara- 
tory orders  and  coercive  orders  and 
refers  to  the  appropriate  sections  of 
the  rules  under  which  the  latter  are  to 
be  sought.  Finally,  the  rule  makes  it 
clear  that  declaratory  orders  are  to  be 
limited  to  matters  involving  conduct 
or  activity  regulated  by  the  Commis- 
sion under  statutes  administered  by 
the  Commission. 

Pursuant  to  section  4  of  the  Admin- 
istrative Procedure  Act  (5  U.S.C.  553) 
and  section  43  of  the  Shipping  Act. 
1916  (46  U.S.C.  841(a)).  (502.68  of 
Title  46  CFR  is  revised  to  read  as  fol- 
lows: 

$  502.68     Declaratory  or4era. 

(a)  The  Commission  may,  in  its 
sound  discretion,  issue  a  declaratory 
order  to  terminate  a  controversy  or  to 
remove  uncertainty.  Petitions  for  the 
Issuance  thereof  shall  state  clearly 
and  concisely  the  controversy  or  un- 
certainty, shall  name  the  persons  and 
cite  the  statutory  authority  involved, 
shall  include  a  complete  statement  of 
the  facts  and  grounds  prompting  the 
petition,  together  with  full  disclosure 
of  petitioner's  interest,  shall  be  served 
upon  all  parties  named  therein,  and 
shall  conform  to  the  requirements  of 
Subpart  H  of  this  part. 

(b)  Petitions  under  this  section  shall 
be  limited  to  matters  involving  con- 
duct or  activity  regulated  by  the  Com- 
mission under  statutes  administered 
by  the  Commission.  The  procedures  of 
this  section  shall  be  invoked  solely  for 
the  purpose  of  obtaining  declaratory 
rulings  which  will  allow  persons  to  act 
without  peril  upon  their  own  view. 
Controversies  involving  an  allegation 
of  violation  by  arrother  person  of  stat- 
utes administered  by  the  Commission, 
for  which  coercive  rulings  such  as  pay- 
ment of  reparation  or  cease  and  desist 
orders  are  sought,  are  not  proper  sub- 
jects of  petitlon-s  under  this  section. 
Such  matters  must  be  adjudicated 
either  by  filing  of  a  complaint  uruler 
section  22  of  the  Shipping  Act,  1916 
and  S  502.62.  or  by  filing  of  a  petition 
for  investigation  under  1 502.S9. 


(c)  Petitions  under  this  section  shall 
be  accompanied  by  the  complete  factu- 
al and  legal  presentation  of  petitioner 
as  to  the  desired  resolution  of  the  con- 
troversy or  uncertainty,  or  a  detailed 
explanation  why  such  can  only  be  de- 
veloped through  discovery  or  eviden- 
tiary hearing. 

(d)  Replies  to  the  petition  shall  con- 
tain the  complete  factual  and  legal 
presentation  of  the  replying  party  as 
to  the  desired  resolution,  or  a  detailed 
explanation  why  such  can  only  be  de- 
veloped through  discovery  or  eviden- 
tiary hearing.  Replies  shall  conform  to 
the  requirements  of  §  502.74. 

(e)  No  additional  submissions  will  be 
permitted  unless  ordered  or  requested 
by  the  Commission  or  the  presiding  of- 
ficer. If  discovery  or  evidentiary  hear- 
ing on  the  petition  is  deemed  neces- 
sary by  the  parties,  such  must  be  re- 
quested in  the  petition  or  replies.  Re- 
quests shall  state  in  detail  the  facts  to 
be  developed,  their  relevance  to  the 
issues,  and  why  discovery  or  hearing 
procedures  are  necessary  to  develop 
such  facts. 

.  (f)  A  notice  of  filing  of  any  petition 
which  meets  the  requirements  of  this 
section  shall  t>e  published  in  the  Fed- 
eral Register.  The  notice  will  indicate 
the  time  for  filing  of  replies  to  the  pe- 
tition. If  the  controversy  or  uncertain- 
ty is  one  of  general  public  interest, 
and  not  limited  to  specifically  named 
persons,  opportunity  for  reply  will  be 
given  to  all  interested  persons  includ- 
ing the  Commission's  Bureau  of  Hear- 
ing Counsel.  In  the  case  of  petitions 
involving  a  matter  limited  to  specifi- 
cally named  persons,  participation  by 
persons  not  named  therein  will  be  per- 
mitted only  upon  grant  of  intervention 
by  the  Commission  pursuant  to 
9  502.72.  Petitions  to  Intervene  shall  be 
submitted  on  or  before  the  reply  date 
and  shall  be  accompanied  by  inter- 
vener's complete  reply  including  its 
factual  and  legal  presentation  in  the 
matter. 

(g)  Petitions  for  declaratory  order 
which  conform  to  the  requirements  of 
this  section  will  be  referred  to  a 
formal  docket.  Referral  to  a  formal 
docket  is  not  to  be  construed  as  the 
exercise  by  the  Conmiission  of  its  dis- 
cretion to  issue  an  order  on  the  merits 
of  the  petition. 

By  the  Commission. 

Francis  C.  Hurkey, 
Secretary. 

(PR  Doc  79-7479  PUed  3-12-79;  8:45  ami 


'Attorney  General's  Mannual  oa  the  Ad- 
ministrative Procedure  Act.  VS.  Depart- 
ment of  Justice.  1947.  p.  M. 


'Attorney  General's  Manual  cited  above, 
p.  M. 
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[6110-01-M] 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

[1  Cnt  Chaptcf  III] 

USf   Of   COST.MNEFIT   AND  OTHER   SIMILAR 
ANALYTICAL  MFmOOS  IN  REOULATION 

Draft  Rwcommondatimt;  CofT««ti«n 

AGENCY:  Administrative  Conference 
of  the  United  States. 

ACTION:  Request  for  public  com- 
ments; correction. 

SUMMARY:  In  FR  Doc.  79-8748  ap- 
pearing at  page  12198  in  the  issue  of 
Tuesday,  March  6.  1979.  the  following 
correction  should  be  made.  On  page 
12198.  3rd  column,  following  the  head- 
ing ■Recommendation."  the  last  sen- 
tence of  paragraph  1  (Unmediately  fol- 
lowing subparagraph  f )  should  read  as 
follows: 

The  public  notice  should  indicate 
any  assumptions  or  preliminary  find- 
ings in  connection  with  the  analyses. 

FOR  FURTHER  INFORMATION 
CONTACT: 

David  M.  Pritzker  (202-254-7065). 

Richard  K.  Berg. 
Executive  Secretary. 

March  7,  1979. 
IFR  Doc.  79-7612  Fnied  3-12-79;  8:45  ami 


[4410-10-Ml 

DEPARTMENT  OF  JUSTICE 

ImmigrotiAfi  and  NotvraHsation  Sorvica 
(•  CFR  Port  tool 

aosiNO  Of  PORT  Of  orriY  at  imxis, 

MINN.  I 

AGENCY:  Immigration  and  Naturali- 
zation Service,  Justice. 

ACTION:  Notice  of  proposed  rulemak- 
ing. 

SUMMARY:  This  Is  a  proposal  to 
amend  the  regulations  of  the  Immi- 
gration and  Naturalization  Service  to 
close  the  Class  B  port  of  entry  at 
Indus.  Minnesota,  and  delete  reference 
to  that  port  from  the  Code  of  Federal 
Regulations.  The  proposal  is  necessary 
because  the  officer  who  served  that 
port  has  retired.  For  that  reason,  the 
Service  proposes  to  close  the  port  of 
entry  at  Indus. 


This  proposed  amendment  is  intend- 
ed to  withdraw  the  Class  B  port  desig- 
nation from  Indus.  MN,  and  delete  ref- 
erence to  that  port  from  the  Code  of 
Federal  Regulations. 

DATES:  Representations  must  be  re- 
ceived on  or  before  May  14,  1979. 

ADDRESSES:  Please  submit  written 
representations  in  duplicate  to  the 
Commissioner  of  Immigration  and 
Naturalization,  Room  7100,  Immigra- 
tion and  Naturalization  Service,  425 
Eye  Street,  N.W..  Washington.  DC 
20536. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  G.  Hoofnagle,  Jr.,  Instruc- 
tions Officer,  Immigration  and  Natu- 
ralization Service.  Telephone:  (202) 
633-3048. 

SUPPLEMENTARY  INFORMATION: 
This  notice  of  proposed  rulemaking  is 
issued  in  accordance  with  the  provi- 
sions of  5  U.S.C.  553. 

The  Service  proposes  to  close  the 
Class  B  port  of  entry  located  at  Indus. 
Minnesota,  and  delete  its  reference 
from  8  CJFR  100.4(cK2)  because  the  of- 
ficer who  served  that  port  is  retired. 

The  majority  of  the  entries  at  Indus 
are  by  boat.  Should  this  port  be 
closed,  persons  seeking  entry  would  be 
able  to  apply  for  admission  and/or  Ca- 
nadian Boat  Landing  Cards  at  the  port 
of  entry  located  at  International  Falls, 
Minnesota.  Closing  of  this  port  would 
make  it  unnecessary  for  the  Service  to 
appoint  another  officer  to  serve  at 
Indus.  Since  persons  desiring  to  enter 
the  United  States  from  that  general 
area  may  obtain  the  same  services  a 
short  distance  away  at  International 
Falls,  closing  of  this  port  should  not 
inconvenience  the  public.  The  U.S. 
Customs  Service  has  no  objection  to 
the  proposal  to  otiose  the  port  at  Indus. 

In  the  light  yOf  the  foregoing,  it  is 
proposed  to  amend  Chapter  I  of  Title 
8  of  the  Code  1^  Federal  Regulatiorvs 
as  set  forth  belo) 


In  Part  100 
S  100.4(c)(2)  by  de 
from  the  list  of 
under  District  No 


proposed  to  revise 

Indus,  Minn., 

B  ports  shown 

Paul,  Minn. 


(OSubo/Aces.  •  •  • 


(2)  Ports  of  entry  for  aliens  arriving 
by  vessel  or  by  land  transporta- 
tion. •  •  • 


District  No.  10— St.  Paul,  Minn. 


Class  B 

Crane  Lake,  Minn. 
Oak  Island.  Minn. 


(Sec.  103(8U.S.C.  1103).) 

Pttblic  Comment  Invited 

Under  the  provisions  of  5  U.S.C.  553. 
the  Service  invites  submission  of  writ- 
ten data,  views  and  arguments  con- 
cerning the  proposed  rule.  All  relevant 
comments  received  on  or  before  the 
closing  date  indicated  at  the  beginning 
of  this  notice  will  be  considered. 

E>ated:  March  6,  1979. 

IfONEL  J.  Castillo. 

Commissioner  of  Immigration 
and  Naturalization, 

[FR  Doc.  79-7490  PUed  3-12-79;  8:45  ami 


[6450-01-M] 

DEPARTMENT  OF  ENERGY 

fadaral  Enorgy  Rogwlotory  Cammittion 
[It  era  PaH  290] 

[Docket  No.  RM79-«1 
PUtUC  UnUTY  REGULATORY  POLICIES  ACT 


As  revised,  proposed  %  l(iB.4(cK2)  reads 
in  pertinent  part,  as  follows: 

S  100.4    Field  Mrricc. 


March  7,  1979. 
AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Regional  Hearings. 

SUMMARY:  The  Commission  will 
hold  four  regional  hearings  on  its  re- 
cently proposed  regulations  (44  FR 
12438,  March  7,  1979)  to  implement 
Section  133  of  the  Public  UtUity  Regu- 
latory Policies  Act  of  1978.  That  sec- 
tion requires  that  electric  utilities 
report  information  on  the  cost  of  pro- 
viding electric  service  including  the 
nature  of  the  demands  placed  on  their 


systems  by  their  customers.  The  new 
regulations  must  be  in  place  by  May  8. 
1979. 

PUBUC  HEARINGS:  March  15.  19, 
22.  and  26,  1979. 

ADDRESSES: 

March  15^Federal  Building,  601 
East  12th  Street,  R(X)m  140,  Kansas 
City,  Missouri. 

March  19— General  Services  Admin- 
istration, South  Auditorium,  915  2nd 
Avenue,  Seattle,  Washington. 

March  22— Boston,  Massachusetts 
(l(x»,tlon  to  be  announced  later). 

March  26— GSA  Public  Service 
Building,  500  Camp  Street,  New  Or- 
leans. Louisiana. 

WRITTEN  COMMENTS:  Written 
comments  by  April  6,  1979. 

ADDRESS  FOR  WRITTEN  COM- 
MENTS: Office  of  the  Secretary,  Fed- 
eral Energy  Regulatory  Commission. 
825  N.  Capitol  Street,  NK,  Washing- 
ton. D.C.  20426,  (Reference  Docket  No. 
RM  79-6). 

FOR  FURTHER  INFORMATION 
CONTACT. 

Gregory  D.  Martin.  Office  of  Com- 
missioner, Matthew  Holden.  825  N. 
Capitol  St.,  NE..  Room  9010.  Wash- 
ington, D.C.  20426,  Phone:  202-275- 
4176. 

William  Lindsay,  Office  of  Electric 
Power  Regulation.  825  N.  Capitol 
St.,  NE.,  Room  5200,  Washington. 
D.C.  20425,  Phone:  202-275-4777. 

SUPPLEMENTARY  INFORMATION: 
Commissioner  Matthew  Holden,  Jr.  or 
his  designate  will  preside  over  the 
hearings.  Commissioner  Holden  is  su- 
pervising the  Commission's  work  to 
implement  this  section  of  PURPA 
which  is  in  FERCs  area  of  responsibil- 
ity. 

All  four  hearings  will  begin  at  9:30 
ajxL  Request  to  participate  at  any  of 
these  hearings  should  be  directed  to 
the  Commission's  Secretary  no  later 
than  five  days  prior  to  the  hearing.  All 
the  hearings  will  be  one  day  only.  If 
there  are  people  who  wish  to  partici- 
pate but  are  unable  to  do  so  because  of 
limited  time  that  day,  formal  written 
comments  will  be  solicited  and  entered 
in  the  record.  Written  comments  in 
the  proceeding  are  due  by  April  6, 
1979. 

The  hearings  are  being  held  to 
obtain  the  broadest  public  comment 
on  the  Commission's  proposed  regula- 
tions implementing  Section  133  of 
PURPA.  Those  regulations  were  pro- 
posed March  1.  Copies  of  them  are 
available  on  request  from  the  Commis- 
sion's Office  of  Public  Information. 
825  N.  Capitol  St..  NIL.  Washington. 


PROPOSED  RULES 

D.C.    20426,    telephone    no.    202-275- 
4006. 

Lois  D.  Cashell. 
Acting  Secretary. 

[PR  Doc.  79-7455  FUed  3-12-79;  8:45  am) 


[42ia-01-M] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Fodoral  btswranca  Adminhtration 
[24  CR  Poft  1917] 

[Docket  No.  PI-52371 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

Prapetad    Flood    Elovottow    Dotonninatioii    for 
«h*  aty  of  LNtla  Rock,  PutcMld  County,  Ar> 

ksnstfs 

AGENCY:  Federal  Instirance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Little  Rock.  Pulaski 
Coimty,  Arkansas.  These  base  (100- 
jrear)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  <x>mmunlty  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (9Q)  dasrs  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detafled  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Clerk's  Office,  City  Hall,  Room  200, 
Little  Rock.  Arkansas.  Send  comments 
to:  Mayor  A.  M.  Keith  or  Mr.  Carleton 
McMillan.  City  liianager.  Room  203, 
Little  Rock,  Arkansas  72201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
8W.,  Washington.  D.C.  20410,  202- 
755-5581  or  toU-fr«e  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMA-nON: 
The  Federal  Instirance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Little  Rock,  Pu- 
laski County.  Arkansas,  in  accordance 
with  section  110  of  the  Fl(XMi  Disaster 
Protection  Act  of  1971  (Pub.  L.  93- 
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234),  87  Stot.  980,  which  added  section 
1363  to  the  National  Flood  Insurance 
Act  of  1968  (Title  Xm  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Pub.  L.  90-448)),  42  U.S.C.  4001-4128, 
and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  managnnent  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  requirie- 
ments  on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
(^culate  the  appropriate  flocxl  Insur- 
ance premiimi  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insiutmce  on  existing  build- 
ings and  their  (intents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


EleTktloa 

In  feet. 

Source  of  noodlng 

Location            »«»»««'«»«' 

ceodetlc 

*etkm] 

datum 

ArfcmiMU  Rhrer 

Just  upstream  ChkaiCO 
Rock  UUnd  and 
Pacific  Railroad. 

SS3 

Just  upstream 

MS 

Interstate  Highway 

ua 

State  Capitol 

366 

Drmln. 

Street. 

S86 

Street. 

lAmarStKNK.  ,,  . 

111 

P^ourche  Creek 

HIChwajSSS 
(Confederate 
Boulevard. 

294 

Just  downstream  New 

SM 

Benton  Hi^way. 

YouncOeek 

Mablfalv  Pik« 

Wl 

Interstate  Hlcbway  M 

m 

Brodle  Creek..... 

Just  downstream 
Ookmd  Olenn  Road. 

»i 

Just  upstream  Coloael 

m 

OlennRoad. 

Rock  Creek     „. 

SStli  Street 

m 

John  Barrow  R«Ml_ 

*n 

Just  upstream 

*»s 

Maikham  Street 

OriMy  Flat  Creek.  Juat  opatremm  RcMTVoIr 

370 

Road. 

R4«ln>'oo4  Rott4 

436 

Pleasant  Valley  Drlre 

465 

Cotemmn  Creek — 

Asher  Aveooe. 

sot 

Spniway  Bridge 

ass 

Dnhrenity  Avenoe 

413 

LitUeFoiucbe 

CanflueDoe  of  Field 

363 

Creek. 

C»«ek. 

Oonftaenoe  of  Smltb 

364 

Creek. 

Field  Creek Approxtmately  530  feet 

363 

iipstrfom  of 

coonuenoe  with  little 

Fourehe  Creek. 

Smith  Credi 

Just  upstream  of  Chloot 
Road. 

380 

bon  Creek 

CoaOaenoe  with  Little 
ManmePe  Bhrer. 

373 

(Boekwmtcr  effects 

from  Little 

MMnneae  RhrerX 
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(National  Plood  Insunnce  Act  of  1»«8  (Title 
Zni  of  Housing  and  Drt>an  Development 
Act  of  19M).  effective  January  28.  1969  (33 
FR  17804.  November  28.  19«8).  as  amended 
(43  use.  4001-4128);  and  Secretary's  dele- 
Catlon  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act,  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  Pub.  L. 
9&-557.  92  SUt.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  liuUcated. 

luued:  March  2.  1978.  ' 

Olokia  If.  Jucnnz, 

Federal  Insurance  Administrator. 
IFR  Doc  79-7344  PUed  3-13-79.  8:45  am] 


[4210-01-M]  i 

(M  Ol  r««t  1*171 

(Docket  No.  FI-62381 
NATIONAL  H.OOO  MSUtANCf  ftOOtAM 
Prsyotsd  n««d  Havwtlii  Dwtsnwln»«<«ii  far 

AGENCY:  Federal  Insuraiu^  Adminis- 
tration. HUD. 

ACTTION:  Proposed  rule. 

StJMMARY:  Technical  Information  or 
commentg  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  toj  selected  locations  in 
Cook  County.  111.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flooB  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flcxxl  insurance  program 
(NFIP). 

DATE:  The  period  for  conunent  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
In  the  above-named  (immunity. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  County 
Office  Building,  Cook  County.  111. 
Send  comments  to:  Mr.  George  Dunne. 
President  of  the  County  Board  of 
Commissioners  of  Cook  County,  room 
537,  County  Building.  118  North  Clark 
Street.  Chicago.  III.  60602. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Offlee  of  Flood  Insur- 
ance, Room  5270.  461  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 


fioroseo  tinES 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  Cook  County.  Illinois  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  SUt.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)),  42  U.&C. 
4001-4128.  and  24  CTFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  f  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  conununlty 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 
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Source  of  (loodlnc 


Location 


Source  of  floodtng 


Location 


DevsUoa 
In  feet, 
national 
geodeUc 
vertical 


West  Puf  a  of 
North  Branch 
Chlofo  River. 


Tributary  A  of 
West  Fork  of 
North  Branch 
Chlcaco  River. 


Middle  Porfc  of 
North  Branch 
Ctalcaco  River. 


Salt  Creek 


Confluence  of  Tributary       SSI 

a 

WUlowRoad  MS 

(npstreani). 
Technf  Road  MB 

(Upatremm). 
Chlcaco  4t  North  MS 

Western  Railway 

(DowTutrpam). 
Chlcaso  &  North  CM 

Western  Railway 

(Dpstream). 
Connuence  with  West  04 

Pork  of  North  Branch 

Chlcaco  River. 
Chlcaco  A  North  63S 

Western  Railway 

( Downstream ). 
Chkaco  *  North  8W 

Western  Railway 

(tJpstream). 
Sunset  Drive  gSg 

(Upstream). 
Meadow  Drive  Mt 

(Upstream). 
Intenute  Route  94  •4S 

(DowTutiram). 
Brtarwood  Road  fU 

(Upstream). 
Meacham  Road  TM 

(Upstream). 
Plum  Orove  Road  TM 

(Upstream).  

nUnola  Avenue  IM 

(Upstream). 
MIchlcan  Avenus  TM 

(Upstream). 
First  crossing  of  MS 

Palatine  Road 

(Upstream). 


Devatlon 
In  feet, 
natloaal 
ceodetlc 
vertical 
datum 


Tributary  Bof 
Salt  Creek. 


Tributary  C  of 
Salt  Creek. 


Arllnston  Helshts 
Branch  of  Salt 
Creek. 


West  Branch  of 
Salt  Creek. 


Tributary  Dot 
West  Branch 
Salt  Creek. 


Wheetinc 
Dralnace  Ditch. 

Tributary  A  of 
Buffalo  Creek. 


McDonald  Creek.. 


Tributary  Bof 
McDonald  Creek. 


Second  eroastngof 

Palatine  Road 

(Upstream). 
Confluence  of  Tributary 

A. 
Third  crossing  of 

Palatine  Road 

(Upstream). 
Roselle  Road 

(Upstream). 
Ba  Road  (Upstream) 

(Downstream). 
Poteet  Road  (Upstream) 
Haman  Road 

(Downslrram). 
Upstream  ilde  of 

Haman  Road 

(Upstream) 
Ba  Road  (Downstream). 
Opstream  tide  of  iSa 

Road  (Upstream). 
Palatine  Road 

(Upstream) 
Qtientln  Rosd 

(Downstream). 
Quentin  Ro«d 

(Upstream). 
Staples  Road 

(Downstream). 
Staples  Road 

(Upstream). 
DuadseRoad 

(Downstream). 
State  Route  sa 

(Upstream). 
Hlcclns  Road 

( Upstream  >. 
Confluence  of  Tributary 

A. 
Northwest  ToUway 

(Upstream). 
RoseUe  Road 

(Downstream): 
Approximately  6.000 

feet  upstream  of 

confluence  with  West 

Branch  of  Salt  Oeek. 
Approximately  7.000 

feet  upstream  of 

confluence  with  West 

Branch  of  Salt  Creek. 
Milwaukee  Avenue 

(Upstream). 
HlnU  Road  (Upstream).. 
Nichols  Road 

(Downstream). 
NIchol  i  Road 

(Upstream). 
Hidden  Creek  Orcle 

(Upstream). 

Baldwin  Drive 

Capri  Drive  (Upstream) . 

Iris  Drive  (Upstream) 

Laurel  Drive  (Upstream) 
Ljmda  Drive  (Upstream) 
Hlcki  Road  (Upstresm). 
DundseRoad 

(Uprtrsam). 
Upstream  dde  of  Oak 

Street  (Upstream). 
Peppertree  Drive 

(Upstream). 
Staples  Road 

(Downstream). 
BlaplcBRoad 

(Upstream). 
DcsPlalnca  River  Road 

(Upstream). 
Foundry  Road 

(Downstream). 
Approximately  2.500 

feet  upstream  of 

confluence  with 

McDonald  (>eek. 


; 


7M 

763 
764 


•  12 

614 
•2S 

636 


611 
630 

830 

TSl 

73« 

746 

7M 

76) 

6*7 

73S 

736 

7M 

743 

737 

711 

63* 

641 
711 
718 

716 

716 
731 
733 
733 
7)3 
740 
74) 

745 

746 

754 

7S« 

635 

6)6 

651 


Devatlon 

Elevauon 

Elevauon 

In  feet. 

In  feet. 

in  feet. 

Source  of  flooding          Location             national 

Source  of  flooding          Location             national 

Source  of  flooding          LocaUon             national 

geodetic 

geodetic 

geodetic 

vertical 

vertical 

vertical 

datum 

datum 

datum 

654 

Tributary  A  of 

Bralnard  Avenue 

653 

U.S.  Route  30 

•3« 

Wheellnc  Road 

E>esPlalnes 

(Upstream). 

(Upstream). 

(Downstream). 
Potter  Road  (Upstream) 

635 

River. 

Oolf  Course  Weir 

664 

670 

Eicla.  Joliet  and 
Eastern  RaUway 

•43 

Tributary  A  of 

Edgewood  Avenue 

Prairie  Creek. 

Landlnc  Drive 

6)6 

(Upstream). 

(Upstream). 

(UpMream). 

Poplar  Creek 

._  County  Boundary 

710 

Second  crossing  of 

•51 

Rancho  Lane 

639 

Irvine  Park  Road 

745 

Cottage  Orove  Avenue 

(Upstream). 

(Downstream). 

(Upstream). 

Briar  Court  (Upstrsam) . 

639 

Rohrson  Road 

7S« 

Sauk  TraU  (Upstream)  .„ 

•55 

Robin  Court  (Upst.ream) 

646 

(Upstream). 

StegerRoad 

6«8 

Kennedy  Drive 

641 

lastn.  Joliet  &  Eastern 

766 

(Doa-nstream). 

( Downstream ). 

Railway  (Upstream). 

Third  Creek 

.  Confluence  aith  Deer 

631 

Hlcclns  Creek  — 

~  Chlcaco  A  North 

653 

Confluence  of  South 

760 

Creek. 

Western  Railway 
(Upstream). 

Branch  Poplar  Creek. 
Connuence  of  Railroad 

766 

Joe  Orr  Road 

(Upstresm). 

629 

Toughy  Avenue 
( Upstream ). 

65) 

Tributary. 
Plrst  crossinc  of  Oolf 

767 

Approximately  D.OOO 
feet  above  confluence 

633 

Northwest  ToUway 

(Downstream).              » 
Oakton  Street 

(Upstream). 
Terminal  Drive 

(Upstream). 

656 
665 
•65 

Road  (Upstream). 
Second  crossing  of  Oolf 

Road  (Dou-nstream). 
Northwest  ToUway 

(Upstream). 
Approximately  1.600 

feet  upstream  of 

77) 
808 

816 

Tributary  B  of 
Deer  Creek. 

with  Deer  Oeek  at 

Railroad  Sldinc 

(Upstream). 
Confluence  srith  Deer 

Creek. 
Elctn.  Joliet  and 

Eastern  Railroad  and 

636 
•39 

Bums  Road 

(Downstream). 

•79 

Northwest  Tollway  to 
the  upstream  side  of 

ConraU  (Upstream). 
Sauk  TraU  Road 

t» 

Tributary  A  of 

Confluence  with  Hlcclns 

6«0 

Unnamed  Road. 

(DpBtream). 
CotUce  Orove  Avenue 

Hlggins  Creek. 

Creek. 

643 

Approximately  2.300 
feet  upstream  of 

831 

M6 

A 

(Upstream). 
Hlcclns  Rosd 

••• 

Unnamed  Road. 
First  crossing  of 

643 

^  a.^vw  giairg  c^kkii  /. 

Cottage  Grove  Avenue 

(Upstream). 
.  Rlegel  Road  (Upstream) 
Dixie  Highway 

(Downstream). 
VoUmer  Road       ' 

(Upstream). 
305th  Street  (Upstream) 
(Jlcero  Avenue 

(Upstream). 
Rldgeland  Avenue 

>  T  T  ■  1      g  -    -    -  ^BB  \ 

669 

SUver  Creek 

(Upstream). 

_  Armltace  Avenue 

(Upstream). 

•IS 

Barrington  Road 
(Upstream). 
Alconquln  Road 

84) 

Butterfleld  Creek. 

630 
•37 

Palmer  Avenue 
(Upstream). 

•38 

(Upstream). 
Second  crossing  of 

854 

•M 

Pullerton  Avenue 
(Downstream). 
Louis  Avenue 

•)« 

•39 

Barrincton  Road 
(Uiistream). 
Stover  Road 

861 

•90 
69) 

1 

(Upstream). 
Park  Avenue 

•39 

Tributary  A  of 

(Downstream). 
Old  Hlggins  Road 

796 

695 

(Upstream). 
Manhelm  Road 

•41 

Poplar  Oeek. 

(Upstream). 
Hlggins  Road 

806 

North  Oeek 

Confluence  with  Thorn 
Creek. 

607 

Plsg  Creek 

(Upstream).  ■ 
Grand  Avenus 
(Downstream). 
_  Slst  Street  (Upstream).- 

•43 

•03 

J  Downstream). 
Hlcclns  Road 

(Upstream). 
Northwest  ToUway 

807 
81) 

Cottage  Orove  Avenue 

(Upstream). 
Calumet  Expressway 

(Upstream). 

607 
607 

Confluence  of  Tributary 

•04 

South  Branch 

Connuence  with  Poplar 

760 

Stony  Island  Avenue 

607 

C. 

Poplar  Creek. 

Creek. 

Torrence  Avenue 

609 

87th  Street  (Upstream). 

606 

Schaumburg  Road 

772 

(Upstream). 

79th  Street  (Upstream). 

625 

(Upstream). 

Oakwood  Avenue 

614 

Confluence  of  Tributary 

626 

Sutton  Road 

779 

(Upstream). 

B. 

(Upstream). 

Lansing  I^tch _ 

TraQer  Court  Drive 

636 

Confluence  of  Tributary 

629 

Schaumburg 

Sprinclnscuth  Road 

793 

(Upstream). 

A. 

Branch  Poplar 

(Upstream). 

'/^ 

Olenwood-Dyer  Avenue 

637 

Interstate  Route  294 

•)• 

Creek. 

Bode  Road 

793 

(Downstream). 

(Upstream). 

(Downstream). 

EHgln.  JoUet  and 

638 

Plalnfleld  Road 

•36 

Thorn  Creek 

.  Connuence  with  North 

•07 

Eastern  Railroad 

(Upstream). 

Creek. 

(Upstream). 

Tributary  A  of 

Connuence  with  Plag 

•29 

Chlcaco  and  Eastern 

613 

Confluence  of  Tributary 

628 

Plag  Creek. 

Creek. 

nUnols  Railroad 

A  of  Lansing  Ditch. 

Wolf  Road  (Upstresm)„ 

•S3 

(Upstream). 

Tributary  A  of 

Confluence  srith 

628 

7Sth  Street  (Upstream). 

6)7 

Vincennes  Rosd 

614 

Lansing  Ditch. 

Poreat  Hill  Road 

649 

(Upstream). 

Upstream  side  of  Sauk 

6)0 

(Upstream). 

Plrst  crossinc  of  Chessle 

•15 

TraU  Road 

•7B 

System  (Downstream). 

(Upstream). 

Third  crossing  of 

•33 

Plum  Creek 

State  Boundary  _ 

•34 

Tributary  B  of 
Plsg  Creek. 

Confluence  with  Plag 
Creek. 

Wolf  Road  ( Upstream)  „ 
Plrst  crossinc  of  77th 

Street  (Upstream). 
Second  crossinc  of  77th 

Street  (Upstream). 

^^  .    .             *      will     S"*  ..  .>   J 

•20 

•29 
029 

Chessle  System 
(Upstream). 

Joe  Orr  Road 
(Downstream). 

Sauk  TraU  Road 

•40 
683 

Midlothian  Cieek.. 
Tributary  A  of 

Steger  Road 
(Downstream). 

Waverly  Avenue 
(Upstream). 

Approximately  2.250 

•tt 
•29 

•04 

•4^ 

(Upstream). 

Western  Avenue 

(Upstream). 

688 

Illinois  snd 
Michigan  CanaL 

feet  upstream  of 
oonfluenoe  with 
nilnoto  and  MIchlcan 

Forest  Hill  Road 

•46 

Tributary  A  of 

State  Street  (Upstream). 

•34 

Canal. 

- 

(Upstream). 
South  entrance 

••3 

Thorn  Oeek. 

UJB.  Route  30 
(Downstream). 

•41 

• 

Approximately  >,2S0 
feet  upstream  of 

•24 

Correctional  Parm 

Deer  Creek 

.  C^mnuenoe  with  Thorn 

9U 

eonfluence  with 

(Upstream). 

Creek. 

nilnoU  and  Michigan 

Tttbutary  Cof 

Confluenee  with  nag 

MM 

State  Street  (Upstream). 

•30 

CanaL 

Plag  Creek. 

Creek. 

87th  Street  (Upstream). 
4.5000  feet  upstream  of 

confluence. 
g3rd  Street  (Upstream) . 

•21 
•41 

•70 

• 

Plrst  crossing  of  Cottage 

Orove  Avenue 

(Upstream). 
Joe  Orr  Road 

(Upstream). 

621 
•31 

Approximately  4.000 

eonfluence  with 
nunota  and  Michigan 
CaiML 

•41 

•■OeUU.  tfOISTBI.  VOC  44,  NO.  SO— TUfSOAY,  MABCN  IS,  1«7« 


rOBUi  IfOISTBt.  VOL  44,  NO.  50— TUfSOAY,  MAICH  I*,  1979 


UMI 


14566 


rtOPOSH)  MUES 


MOPOSED  RULES 


Devatlon 

Elevation 

In  feet. 

in  feet. 

SMrae  a<  noodlng 

LocatkM             nattooal 

Source  Of  flooding 

Location             national 

geodetic 

geodetic 

vertical 

vertical 

datum 

datum 

M3    1 

Tributary  B  of 

•49 

feet  uivtream  of 

Long  Run. 

»  eonfinence  with 

BA  of  Long  Run. 

•54 

IlUaoii  and  Michigan 

i 

••1 

Canal. 

1 

Maple  Street 

•«• 

Approximately  5.7SO 

M3 

(tJpatream). 

feet  uiMtream  of 

ISUt  Street  ( Upstream ) . 

674 

confluence  with 

Oerijy  Road  (Upstream) 

68« 

Uiinoii  and  Michigan 

Tributary  BA  of 

Confluence  with 

6M 

Canal. 

Long  Run. 

Tributary  B  of  Long 

Avproxlniately  6.500 

707 

Run. 

feet  upstream  of 

131st  Street  (Upstream) 

67< 

cooTluence  with 

Tributary  C  of 

Confluence  with  Long 

649 

UUnoU  and  Michigan 

Long  Run. 

RlUL 

Canal. 

Approximately  1,250 

656 

Tributary  B  of 

Connuence  with  Illinois 

595 

feet  upstream  of 

nunou  and 

and  Michigan  Canal. 

confluence. 

Michigan  CmmI. 

lUinoia  Central  Oulf 
Railroad  (Upstream) 

003 

Approximately  2.250 
feet  upstream  of 

673 

Chicago  and  Joliet  Road 

611 

eoanuence. 

(Upstream). 

Marley  Crrek 

Confluence  of  Tributary 

673 

First  crosBing  of  Walker 

638 

A  of  Marley  Creek. 

179U1  Street  (Upstream) 

674 

Confluence  of  Tributary 

639 

Confluence  of  Tributary 

674 

BA  of  Ullnois  and 

B  of  Marley  Creek. 

Michigan  Canal. 

Wolf  Road  (Upstream)... 

675 

Oaro  (Downstream) 

659 

Norfolk  and  Western 

679 

Mi 

Railway  (Upstream). 

Second  crossing  of 

Wi 

147th  Street 

683 

Walker  Road 

(Downstream). 

Trtbutarr  BA  of 

( Downstream ). 
Coafluence  with 

•39 

t 

irrtb  Street  (Upstream) 
104U1  Avenue 

(Dpstream). 
COnfloeace  with  Marley 

Creek. 
Wolf  Road 

(Downstream). 
Wolf  Road  (Upstream 

Side). 

685 

•93 

UlinoLs  and 

Tributary  B  of  Illinois 

Michigan  Canal. 

and  Mirhigan  Canal. 
Oolf  Coone  Bridge  and 

Spillway 

(Downstream). 
Ooif  Course  Bridge  and 

apUhray  (Upstream) 

675 
688 

Tributary  A  of 
Marley  Creek. 

674 
712 
715 

Tributary  A  of 
Calumet  Sag 
ChanneL 

niinoii  Highway  84 

(Upstream). 
Confluence  of 

Trtbutarry  AA  of 

Calumet  Sag  Channel 
Approximately  2.500 

feet  upstream  of 

628 

mi 

676 

Tributary  B  of 
Marley  Creek. 

Confluence  with  Martey 

Creek. 
Norfolk  *  Western 

Railwajb 

(Downstream). 
Norfolk  and  Western 

Railway. 
U.S.  Route  6 

rDownstream). 
UA  Highway  • 

•74 
•74 

•78 

Tributary  AA  of 
Calumet  Sag  Channel 
Approximately  4.000 
feet  uiatream  of 

698 

, 

678 
•SO 

(Upstream  side). 

Calumet  Sag  Channel. 

700 

Tributary  AA  «f 

Confluence  with 

6«7 

feet  upstream  of  U.S. 

Calumet  Sag 

Tributary  A  of 

Route  a. 

Channel. 

CaluaentSag 

Tributary  Cof 

Confhience  with  Marley 

•74 

Phannri 

Marley  Creek. 

Creek. 

680 

Wolf  Road  rUpstream)... 

•76 

feet  upstream  of 

108th  Avenue 

•80 

confluence. 

(Downstream). 

Tributary  A  of 

State  Route  4S 

•74 

lOStb  Avenue 

690 

Mill  Creek. 

(Upstream). 

rUpstream). 

104U1  Avenue 

706 

Tributary  D  of 

Norfolk  and  Western 

691 

(Downstream  Side). 

Marley  Creek. 

Railway  (Upstream). 

UMtU  Avenue 

110 

lOithArenue 

693 

(Upstream  Side). 

(Downstraamt. 

Tributary  B  of 

Held  Road  (Upstream).. 

590 

IMth  Avenue 

700 

Calumet  Sag 

Calumet  Sag  Road 

•O* 

(Upsueamt. 

Channel. 

(Downstream). 

Spring  Creek 

lUtli  Avenue 

•87 

Ttnley  Creek __ 

Und  Avenue 

6«0 

(Dowaatream). 

(Downstream). 

liath  Avenue 

•93 

Tributary  C  of 

LindH-  Arenue 

•41 

(Upstream). 

Calumet  Sag 

(Upstream). 

lS7tii  Street  (Upstream) 

•9« 

Channel. 

Central  Avenue 
(IXMmstream). 

•47 

Woif  RMd  (Upstream 
Side). 

•99 

I^ng  Run     

.  State  Street  (Upstream) 

648 

Hickory  Creek 

.  UarteiB  Avenue 

70S 

Confluence  of  Tributary 

649 

(Dpatreaai). 

B  of  UMg  Run. 

1 

Ridgdand  Avenue 

Tia 

Will  Cook  Rnad 

•te 

tOowoatrram). 

(Upstream). 

Btrtgrtanrt  Avenue 

T»l 

Conlluenoe  of  Tributary 

693 

(Upatream). 

A  al  Long  Run. 

Jottet  and  Eastern 

733 

14ard  Street  (Upstream) 

694 

Rallraad 

Tributary  A  of 

693 

(Downstream). 

Long  Run. 

Ran. 

JaUet  and  Eastern 

731 

Wolf  Road  (Upstream).. 

699 

Raflrond  (Upstream). 

143rd  Street  (Upstream) 

690 

SaMk  Trail  (Upstream)  ... 

731 

■ICTBtlan 
tat  feet. 


Soorce  of  flooding 


Location 


geodetic 
vertical 
datum 


Tributary  A  of 
Hickory  Creek. 


Flossmoor  Ditch.. 


Tributary  A  of 
Flossmoor  Ditch 


HarieiB  Avenue  739 

(Upstream). 
Approximately  4.S0O  738 

feet  upstream  •( 

Harlem  Avenue. 
Harlewi  Avenue  •M 

fUpstream). 
Coofhience  of  Tributary        695 

A  of  Ptaasmoor  Ditch 
Confluence  with  <95 

Flossmoor  Ditch. 
Vollmer  Road  713 

<UpsU«aaii). 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Houslns  and  Drt)an  Development 
Act  of  1968).  eflecttve  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U!S.C.  4001-4138).  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  »1th  section  7(o)(4)  of  the 
Department  of  HUD  Act.  section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  pro- 
poeed  rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  28.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Adminiatrator. 

(FR  Doc.  79-7345  Filed  3-12-79:  8:45  am) 


[4210-01-M] 

(24CntPwt  19171 

(Docket  No.  PI-5239] 

NATIONM  HOOD  INSUtANCE  MtOGRAM 

^opo««d  Hood  Elayotien  Oatorminotien  for 
fha  Cty  of  Dorian,  Dupog*  County,  Illinois 

AGENCY:  Federal  Insiirance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
(»>mments  are  solicited  on  the  pro- 
posed base  (100-year)  fl(Kxl  elevations 
listed  l>ek>w  for  selected  locations  in 
the  City  of  Darien.  E>upage  County,  Il- 
linois. These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
oommuniiy  Is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  instirance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  oommunitjr. 

ADDRESS:  Maps  aad  other  informa- 
tion showing  the  detailed  outlines  of 
the   flood-prone   areas   and   the   pro- 


posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
HaU.  1702  Plalnfleld  Road,  Darien,  D- 
llnois.  Send  comments  to:  The  Honor- 
able Alfred  J.  Stramaglia.  Mayor,  City 
of  Darien,  City  Hall,  1702  Plalnfleld 
Road,  Darien,  Illinois  60559. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
8W.,  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  ( 100-year)  flood  eleva- 
tions for  the  City  of  Darien,  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  Kill  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Elevation 

in  feet. 

Location  national 

geodetic 

vertical 

datum 


Sawmill  Creek . 


East  Branch 
SawmlU  Creek. 


Downstream  corporate  ••7 

limits. 
Just  upstream  of  •OO 

Portsmouth  Road. 
Approximately  700  feet  (OS 

downstream  of  79th 

Street. 
Just  upstream  of  79th  701 

Street. 
Upstream  of  corporate  723 

limits. 
Downstream  corporate  715 

Umlta. 
Just  upstream  of  73rd  718 

Court. 
Just  upstream  of  Janet  723 

Road. 
Jiut  upstream  of  734 

Plalnfleld  Road. 
Upstream  corporate  734 

limits. 


Source  of  flooding 


Location 


Devatioa 
in  feet, 
national 
Ceodetle 
vertical 
datum 


West  Branch 
Sawmill  Creek. 


Downstream  corporate  707 

UmiU.  ■, 

Approximately  340  feet     '   716 

downstream 

Coachman  Road 
Just  downstream  of  717 

Coachman  Road 
Just  upstream  of  736 

Coacltman  Road. 
Just  upstream  of  golf  738 

course  Culvert  No.  3. 
Just  upstream  of  golf  730 

course  Culvert  No.  3. 
Just  upstream  of  golf  733 

course  Culvert  No.  5. 
Approximately  1.490  737 

feet  upstream  of  golf 

course  Culvert  No.  S. 
Approximately  920  feet         743 

downstream  of 

upstream  corporate 

limits. 
Upstream  corporate  7W> 

limits. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28.  l''«8).  as  amended 
(42  \3JS.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  (43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Conununity  Amendments  of 
1978,  Pub.  L.  95-557,  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  March  2, 1979. 

Gloria  M.  Jocenez, 
Federal  Insurance  Administrator. 
IFR  Doc.  79-7346  PUed  3-12-79;  8:45  am] 


[4210-01-M] 

[24  Cnt  Pnri  1917] 

[Docket  No.  FI-4689] 

NATIONAL  FLOOD  INSURANCE  PtOGftAM 

Preposad  Rood  Elovotion  DotorMinotion  for 
tha  aty  of  Ma  Orevo,  Ida  County,  Iowa 

Correction 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACmON:  Correction  of  proposed  rule. 

SUMMARY:  This  document  corrects  a 
proposed  rule  on  base  (100-year)  flood 
elevations  that  appeared  on  page  43 
FR  50466  of  the  Federal  Register  of 
October  30.  1978. 

EFFECmVE  DATE:  October  30,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 


14567 

SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

The  foUowlng  elevation: 


ElevaUon 

in  feet. 

Source  of  flooding          Locatioa 

national 

geodetic 

vertical 

datum 

Badger  Creek Upstream  side  of 

1.233 

Seventh  Street. 

Should  be  corrected  to  read: 

ElevaUon 

in  feet. 

Sotiroe  of  flooding          Location 

naUonal 

geodetic 

vertical 

Badger  Creek Upstream  side  of 

ijn 

Seventh  Street. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080,  this  pro- 
posed rule  has  been  granted  waiver  of  (Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  March  5, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79r7360  FUed  3-12-79;  8:45  am] 


[4210-01-M] 

[14  cm  Port  1917] 

[Docket  No.  FI-5242] 

NATIOfiAL  FLOOD  INSUKANCE  PtOOKAM 

Prgposad  Hood  Elavation  Datoravinotion  for 
Hm  Unincorporotod  Aroot  of  Wyandotto 
Covfityf  Kana. 

AGENCTY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Unincorporated  Areas  of  Wyan- 
dotte County.  Kansas.  These  base 
(100-year)  flood  elevations  are  the 
basts  for  the  flood  plain  management 
measures  that  the  commimity  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 
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DATE:  The  perkxl  for  canunent  will 
be  ninety  (90)  dajrs  foUowinc  the 
second  publication  of  this  proposed 
rule  In  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Wyan- 
dotte County  Surveyor  Office.  710 
North  7th  Avenue,  Kansas  City, 
Kansas.  Send  comments  to:  Mr.  James 
P.  Davis.  Chairman  of  the  County 
Commission.  Wyandotte  County. 
County  Courthouse.  710  North  7th 
Avenue.  Kansas  City.  Kansas  66101. 

Attention:     Mr.     Murray     Rhodes. 
County  Siu-veyor  and  Planner. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  30410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Unincorporated  Areas  of 
Wyandotte  County.  Kansas,  in  accord- 
ance with  section  110  of  the  nood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec 
tion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regioiud  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build 
ings  and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


14589 


Elevation 

In  feet. 

Source  of  floodlnc 

geodetic 
twtical 

at  cut  at  Bonner 
aptinsik  upstroin 
cofpormte  limlU. 

m 

UpatraaiB  county 

783 

booodary. 

(National  Flood  Incuranoe  Act  of  1968  (Title 
XIII  of  Houilnc  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  38.  1968).  as  amended 
(43  U.S.C.  4001-4118);  and  Secretary's  dele 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  T719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Ad.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  U  95-557.  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  March  2.  1979. 

Olosia  M.  Juceniz. 
Federal  Inturance  Administmior. 

[FR  Doc.  79-nSO  Filed  S-ia-79:  8:45  ami 


[4210-01-Ml 

124  cm  Port  1917] 

(Docket  No.  FI-5240] 

NATIONAL  nOOO  INSUtANCS  PtOOtAM 

in#  Town  Or  v#ORficllf  St.  MoTy  PdTivn,  LoonoOQ 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (lOO.-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Town  of  Berwick.  St.  Mary  Parish. 
Louisiana.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remsdn 
qualified  for  participatioa  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  tills  proposed 
rule  In  a  newspaper  of  local  circulation 
in  ttie  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Clerks  Office,  City  Hall.  P.O.  Box  488, 
Berwick.  Louisiana  71345.  Send  com- 
ments to:  Mayor  Savoir.  or  Mrs.  Ninl. 

City  Clerk.  P.O.  Box  486.  Berwick. 
Louisiana  7 134S. 


FOR      FURTHER      HTFORMATlOir 

CONTACT 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  102- 
755-5581  or  toU-tree  Itne  WMMM- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Town  of  Berwick.  St. 
Mary  Parish,  Louisiana,  in  accordance 
with  secti(3n  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93- 
234).  87  Stat.  980.  which  added  section 
1363  to  the  National  Flood  Insurance 
Act  of  1968  (Title  XIII  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Pub.  L.  90-448)).  42  V&C.  4001-4128. 
and  24  CFR  1917.4<a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulations, are  the  minimiim  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuimt  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevation^  will  also  be  used  to 
calciilate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  Hoodinc 


Location 


la  teat. 

national 

leodettc 

vcttical 

datum 


Al  ITCISTai.  vol.  44,  MO. 


▼. 


Atehafalarm  Hirer    Peiwlcl  South  Hichwmy 
pxtraded. 

^UBt  <lDV1MCfCttAB  of 

Souttara  Pacific 

ItMiinud. 
Berwick  Bay Old  SianiBh  Trail 

exl«nded. 
Ponding  Area  A Jual  eaM  of  the 

inlcneelion  of  U.S. 

Route  Wand  Berwick 

Soatli  BBchway. 
Inti  [Ttinw  of  John 

Street  aad  OUmore 

Drive. 
Pondint  AreaB..  ..  Just  veit  af  the 

Berartek  South 
Hlctiwar  and  U.S. 
Route  M. 

the 
I  of 
I  Alley  and 
Ri««rl 


lie  IW* 


II 
It 

M 
S 

i 

3 


fUiuftf  Oi 


Ori-atJoo 
in  feet, 
naUonal 
CPodrtic 
vertical 
datum 


Sheet  nam  Area . 


Interaedlon  of  Mound 
Bteet  end  Second 
Street. 


(Natioiua  Flood  Insurance  Act  of  1988  (Title 
Xm  of  Housing  and  Urban  Development 
Act  of  1968).  eftectlve  January  28.  1969  (33 
nt  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4M)1-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordanoe  with  Section  7(oX4}  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act.  Section  324  of  the  Housing  aiui 
Community  Amendments  of  1978,  Pub.  L. 
95-557.  92  Stat.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  It  to  take 
effect  on  the  date  indicated. 

Issued:  March  2. 1979. 

Olobia  M.  Jimenez. 
FedertU  Insurance  Administrator. 
(FR  Doc.  79-7347  Filed  S-lS-79:  8:45  am] 


[4210-01 -M] 

124  Cn  PmI  t«17] 

[Docket  No.  FI-5241] 

MAnOMAL  flOOO  INMJRANCi  PtOGCAM 

Prepoted  fl««d  CUvafien  |>*t*nn)nafien  for 
The  tlnincoryoratad  Aroot  of  St.  Mary  PorWt, 
U. 

AGE^ICY:  Federal  Instxranoe  Adminis- 
tratioa.  HDD. 


ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  l>elow  for  selected  locations  In 
the  unincorporated  areas  of  St.  Mary 
Parish.  Louisiana.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualifled  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rale  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro-- 
posed  base  (100-year)  flood  elevations 
are  available  for  review  at  Parish  Engi- 
neer °s  Office.  St.  Mary  Parish  Police 
Jury.  5th  Floor— Courthouse,  Frank- 
lin. T.aMi«iar^a  70538.  Send  comments 
to:  Mr.  B.  R.  Butler.  President  of  St. 
Mary  Parish  Police  Jury  or  P.  K.  Clan- 
sen.  Parish  Engineer.  6th  Floor— 
Courthouse.  FranUin.  Loidslana 
7t&3«. 


FOR      FURTHER      INFORMATION 
CONTACT 
Mr.  Richard  bten.  AaslsTant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  IXC.  20410.  202- 
T55-5581   or  toll-free  line  tOO-424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  unincorporated  area  of 
St.  Mary  Parish.  Louisiana,  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  19«8  (Title  XIII  of  the 
Housing  and  Orlnn  Development  Act 
of   1988  (Pub.  L.   ••-44«)).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  tiie 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  tJiie  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  commmrfty  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  instir- 
ance  premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  buildj 
ings  and  their  contents. 

The  proposed  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 


Elevation 

In  feet. 

aoTceof  fliiiiMin 

LmoUmi             national 

geodetic 

verUcal 

datoB 

Bayou  Tectae _. 

OenOueaaeof                          10 

Ctaareotoo  Drainage 

and  Ka\icaUon  Canal. 

Wtaourl-PaoUk 

aaSroad  at  Mount 

Borei]  Church. 

Wmow  Street  extended..           7 

ConHuence  with  Lower             5 

Atchafalyaya  River. 

Wax  Lake  Outlet .. 

Juat  opetream  of                      12 

Seidtem  Pacific 

ItaUroad. 

Lower 

JiMt  downstream  of                  U 

Atchafalaya. 

Southern  Pacinc 

RaOread  near  Barau 

Boeuf. 

CanfhMnoe  af  Bai>ou               12 

boeuf. 

Lower 

Area  Juat  south  of                      B 

Atctiafalaya 

SlvercLevae 

natth  of  Bavoo  Boeuf. 

Overtopphw). 

west  end  of  Lake 

Patoorde.  tbe  «aat  «nS 

«r  Mfltsan  City. 

Lakeside  SoMlvialoB 

^eoSetlc 
vertical 


OuUofMexlea. 


and  the  tntracoastal 

Area  baundad  tor 
Morgan  City  oathe 

Ramos  on  the  east. 
Area  Iwunded  by  Wax 

lAke  Outlet  to  fbe 

areit  aad  nortbweat 

and  Bayou  Teche  to 

taeioatlunaL 
.  The  area  smith  of 

Bayou  Teche. 

aouthwest  of  PranUln 

and  north  ol  the 

Franklin  Oil  Field. 
Area  soutta  of  the 

southern  Padfic 

Railroad  at 

Wsrandotte.  Just  north 

of  the  latraooaatal 

Waterway. 
The  area  south  of 

VerdunvfDe.  weat  of 

Bayou  Teche. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effecUve  January  28.  1969  <M 
FR  17804.  Novemt>er  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Inauranoe 
Administrator,  43  FR  7719.) 

in  aoconiaiice  with  Motion  7toX44  of  the 
Department  of  Housing  and  Urban  Deveiop- 
ment  Act,  section  324  of  the  Housing  and 
Community  amendments  of  1978,  Pub.  L. 
95-S57.  92  Stat.  2080.  this  proposed  rule  Itas 
been  granted  waiver  of  Congressional  Kview 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  March  2. 1979. 

GiOKiA  M.  iaaxtz. 
Federal  Insurance  AOminiatraLor. 
[FR  Doc  79-7a««  FUed  »-tl-79;  «:«S  ami 
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AGENCY:  Federal  Instirance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Tedmical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  vniage  of  EK>uglas.  Allegan 
County.  Michigan.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  iCommuaity  is  required  to 
either  adopt  or  show  evidence  of  being 
already  In  effect  In  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  insurance  program 
(NFIP). 


FOeiAL  MOWTHl,  VOL  44.  NO.  SO-TUODAY,  MAtCH  1».  1»7» 


UMI 


14570 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  thli  proposed 
rule  in  a  newspaper  of  local  circxilation 
In  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100- year)  flood  elevations 
are  available  for  review  at  the  Office 
of  the  Village  Manager,  329  Water 
Street.  Saugatuck,  Michigan.  Send 
comments  to:  Mr.  William  Sheppard. 
Village  president.  Village  of  Douglas. 
Village  Hall.  Douglas.  Michigan  49406. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.'  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington,  "D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
887Z  I 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Village  of  Douglas,  in  ac- 
cordance with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234).  87  SUt.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  UAC. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimnni  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
SUte.  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


PIOPOSEO  lUlES 


flouroe  of  noodlDf 


LOOtlOD 


Dermtion 
Infect, 
national 
■wMletlc 
vertical 
datum 


Elevation 

In  feet. 

Source  of  noodlns 

Lroatloo 

national 

seodetlc 

vertical 

datum 

Kateifia^m;!  pivfr 

Kntire  reach  within  the        U4 

VUlace  of  Douclaa 

(throufhout 

community  IsXr 

Iflchlcmn  backwater 

control*). 

(National  Flood  Insurance  Act  of  19M  (Title 
XIII  of  Houalng  and  Urt>an  Development 
Act  of  19«8).  effective  January  38.  1969  (33 
FR  17804.  November  28,  19«8).  M  amended 
(43  UJS.C.  4001-4138):  and  Secretary'i  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  334  of  the 
Hotising  and  Community  Amendments  of 
1978,  Pub.  L.  95-657,  93  SUt.  3080,  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  It  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  March  2.  1979. 

Gloria  M.  Jimknez. 
Federal  Insurance  Administrator. 
[FR  Doc  79-7349  PUed  3-13-79:  8:45  am] 
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[Docket  No.  Fl-5344] 

NATIOMAL  FLOOD  MSUtANCi  PIOOtAM 

Hm  T«wfMM^  mt  Ffisr,  Macswh  C«wnty,  Midi. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  Township  of  Fraser,  Macomb 
County,  Michigan.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect- in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  conununity. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Township 
Hall.  33000  Garfield.  Fraser.  Michigan. 
Send  comments  to:  Honorable  James 
J.  Pompo.  Mayor.  Township  of  Fraser. 
Township  HaU.  33000  Garfield.  Fraser. 
Michigan  48026. 


FOR      FURTHER      INFORMATION 

CONTACT: 
Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU-frec  line  800-424- 
8872. 


SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  Township  of  Fraser, 
Michigan.  In  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  87  SUt. 
980,  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)).  42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  l>e  used  to 
calculate  the  appropriate  flood  insur- 
ance premiimi  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  tloodlns 


Location 


Elevation 
In  feet, 
national 
geodetic 
vertical 


Saclnmw  Bay Alons  ihoreltne 


RoMbuah  Drain. 


Tsp-Oove  Drain. 
Tebo  Drain 


Private  Road— 40  feet*  _ 
Detroit  and  Marklnac 

Railroad  Spur  Line— 

30  feet*. 
Elevator  Road— 10  feet* . 
Conrall  upstream  of 

Elevator  Road— M 

feet* 

Tower  Road— M  feet* 

Mlchlsan  StaU  Route 

U  Wfeet*. 
Linwood  Road- 10  feet*. 

Mackinaw  Road** 

Driveway  downstream 

of  Tower  Beach 

Road- 100  feet*. 
Tower  Beach  Road— 10 

fsst*. 
Detroit  and  Mackinac 

RaUroad— 80  feet*. 
Kalaer  Road-30  feet*  _ 
Mlchlsan  State  Route 

U**. 


sss 

585 

585 


58« 

587 


588 
593 

50< 


587 

181 

SM 
596 


*Up8tr«am  of  eentsriln*. 
**At  centerUne. 

(NaUon&l  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (3S 


PS  ItWt.  Mwiirtiii  M.  1*68).  as  amended 
(42  UJSjC.  46«i-4U6):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  KR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  0f  HUD  Act.  Section  314  of  the 
Housiiv  said  Oommonlty  Amendments  of 
1978.  Pub.  L.  95^57.  93  STAT.  3080.  this 
proposed  rule  has  been  granted  waiver  of 
CTongreaskmal  review  reqairementa  in  order 
to  permit  it  to  take  effect  on  the  date  indi- 
cated. 

Issued:  Petevary  28. 1979. 

OlXXUA  M.  JiMEirEE. 

Federal  Insurance  Axlministrntor. 
(FR  Doc.  79-7351  FItod  1-12-79;  8:45  ami 
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[DockK  No.  FI-5a4Sl 

NATIONAL  HOOO  INSURANCf  PtOGRAM 

Pfoy»s<  PUmI  P*yW»w  Dwltwriwotion  for 
lb*  UnlncciiycflsJ  AfM«  of  Nowton 
County,  MiM. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  aw  solicited  on  the  pro- 
posed base  <  100-year)  fk>od  elevations 
listed  below  for  selected  locations  in 
the  unincorporated  areas  of  Newton 
County,  MississippL  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  quaUfled  for  participation  in 
the  national  flood  ixtsurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  t90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  oommunRy. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detaikd  oatlines  of 
the  flood-prooe  areas  and  ttie  pro- 
poaed  base  (lOO-year)  flood  elevations 
are  available  for  review  at  the  Board 
Roona.  Mewton  County  Courthouse, 
Decatur.  Mississippi  39S27.  Send  com- 
ments to:  Mr.  Durwood  Plnsoo.  Chair- 
man of  the  Board  of  Supervisors  or 
Mr.  James  B.  Everett.  Att^Hney  for 
the  Board  of  Supervisors,  P.O.  Box  68. 
Decatur.  Mississippi  39327. 

FOR  l^Kl'mai  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  302- 
755-5581  or  toll-free  line  800-424- 
•872. 


SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (lOO-year)  flood  eleva- 
tions for  the  unincorporated  areas  of 
Newton  County.  Mississippi.  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protectlogi  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tioti  1363  to  the  National  f^ood  Insur- 
ance Act  of  1968  <Title  XTTT  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9 1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  vaust  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  Its  own.  or  pursuant  to  i>oli- 
cies  ^established  by  other  Federal 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer' of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 


Sooroe  of  floodliig 


ElewUon 
mteeU 
nstiSoal 
Ceodetic 
veftkaJ 


Potterrtolttn 
Creek. 


Riser  Creek. 


Btaumoateta 
Juit  upstream  of  S75 

Interstate  30. 
jmm.  malnam  at  VS.  SSS 

Highway  SO. 
Just  upstream  of  the  963 

□liaote  Oentcal  OuU 

Railroad. 
JtawwiMUtamot  SVl 

otsBtmO. 


(National  Flood  InMnanoe  Act  of  1*68  (Title 
XIII  of  Housing  and  Urban  Developneat 
Act  of  1968).  ellecUve  January  28. 1969  (S3 
FR  17804.  November  M,  l»68),  as  amended 
(42  VJR.C.  4Ml-41Mr,  and  Secretarys  dele- 
gmtion  of  authority  to  Federal  Innrancc 
Administrator.  43  FS  7719.) 

In  accordance  with  Section  T(oX4)  of  the 
Department  of  Hoosinc  and  Urban  Develop- 
ment Act.  Seotton  8M  of  ttaeHouring  and 
Camnvanity  AmendmenU  at  1971.  PUia.  L. 
96-557.  93  Stat.  3960.  this  propowd  role  has 
tteen  granted  waiver  of  OBBcreaiional  review 
requirements  in  order  to  pennit  it  to  take 
eUect  on  the  date  lndk»tad. 

Issued:  March  2. 1979. 

Gloria  M.  JmsvEz, 
Federal  Tnsurnnce  Administrator. 
IFR  Doc  79-7363  Filed  3-12-79;  8:45  am] 
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IM  at  .Pwt  19171 

[Dodtet  No.  FI-524n 
MAnONAl  HOOO  mSOUnOi  PIOOIAM 

Prop  SI  sd  Rood  BovoHon  OoforariaolioH  far 
41m  UoiiKOipeiatod  Amo*  of  PtoHo  County, 
Plotto  CoHHty,  Missouri 

AGENCY:  Federal  Insaranoe  Attenhite- 
traticm.  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  unincorporated  areas  of  Platte 
County.  Platte  County,  Missouri. 

These  base  (100-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  In  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  <90)  days  following  the 
second  publicati<xi  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed tjase  (100-year)  flood  eaevatlons 
are  available  for  review  at  the  Coimty 
Coort  House,  315  Main  Street.  Platte 
City.  Missouri- 
Send  comments  to:  The  Honorable 
Henry  J.  MiUer  Presiding  Judge. 
Platte  County.  County  Court  House. 
315  Main  Street.  Platte  City.  Bfissouri 


FOR      FURTHER      INFORMATION 

CONTACT: 
Mr.  Richard  f^rimnt  Assistant  Ad- 
ministrator, OfCiee  «f  Flood  Insur- 
ance, Room  f  279. 451  Seventh  Street 
SW..  Washington,  D.C.  '20410.  202- 
m-Uai  or  toU-free  line  600-414- 
6672. 

SUPPLEMENTARY  INPOHMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (lOO-year)  flood  eieva- 
tiops  for  the  the  uBlncorporated  areas 
ol  Platte  County,  in  accordance  with 
section  110  of  the  Flood  Disaster  Pro- 
tectiogi  Act  of  1973  (Pnb.  L.  93-334).  VI 
Stat.  960.  wMch  added  section  1363  to 
the  National  Wood  Insurance  Act  of 
1968  (THle  xni  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub. 
L.  90-448)).  42  USJC  4001-4138.  and 
24  CFR  1917.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quited toy  1 1910.3  of  the  piacram  rcc- 
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ulatlons.  are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own,  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


BevmUoo 

Infect. 

Souice  of  floodtnc          LocmtioB              nUional 

seodetle 

vcTtlcml 

datum 

MtaKMirl  River          Western  conwr&te  limit 

TM 

of  Pkrfcvllle  Kanaaa 

M  mllea  downstremm  of 

T«S 

the  BurUncton 

Northern  lUUroad 

Bridce. 

Upstreun  lide  of  the 

TIJ 

Burlincton  Northern 

RaUroitd  Brid«e. 

1  mllea  upetreun  of 

778 

8t«le  HlKhwmy  93. 

•  mile*  upstremm  of 

7S0 

State  Hishwmy  92. 

northern  PUtte  County 

788 

Boundary. 

Walnut  Creek           Juit  upstream  of  dmm 

778 

1.000  feet  downstream 

778 

of  Walnut  Creek  Drive. 

Just  upstream  of 

783 

Walnut  Creek  Drive. 

Just  downstream  of 

787 

Crooked  Road. 

Just  upstream  side  of 

781 

Crooked  Road. 

t.400  feet  upstream  of 

804 

Crooked  Road. 

1,(00  feet  upstream  of 

830 

Crooked  Road. 

Just  downstream  of 

834 

State  Highway  4S. 

Burlincton  Creek-  Corporate  limits  of 

783 

Riverside.  MlaourL 

Corporate  UmlU  of 

783 

Kanns  aty.  MlMourL 

(National  Flood  Insurance  Act  of  IMS  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  VS.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  March  2. 1979. 

Gloria  M.  Jiunra, 
Federal  Insurance  Administrator. 

[FR  Doc  7»-7353  Filed  S-13-79: 8:48  ami 


PIOPOSCD  lUlES 
[431(M)1-M] 

[24  Cnt  PaH  1917] 

(Docket  No.  FI-  5252] 

NATIONAl  nOOO  MSUtANCI  PtOOIAM 

PrspsM^  no«d  B«vat<oM  l>«t«nNin«tion  f*r 
CMy  sf  AfiMM,  J*Wf««ii  CwMify,  Mi«««wri 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  nile. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  fl(X)d  elevations 
listed  below  for  selected  locations  in 
the  City  of  Arnold.  Jefferson  Coimty. 
MlssourL  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  t>eing  already  In 
effect  In  order  to  qualify  or  remain 
qtudlfled  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
In  the  above-named  community. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flcxKl-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall.  P.O.  Box  249.  Arnold.  Missouri. 
Send  comments  to;  The  Honorable. 
Max  E.  Washbuim.  Mayor,  City  of 
Arnold,  City  Hall.  P.O.  Box  249. 
Arnold.  Missouri  63010. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Arnold,  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  SUt.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urt>an  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  9  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 


to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  In  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments  on  Its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


DevatJon 
In  feet. 

Source  of  floodtnt 

Beodetlc 

vertical 

datum 

Pomme  Oeek 

Connuence  with 
Meramec  River. 

41T 

Just  upstream  of  VS. 

433 

Route  61-87. 

Just  downstream  of 

43» 

InterstaU  55. 

Just  upstream  of 

444 

Interstate  55. 

Just  upstream  of 

477 

Pomme  Road. 

Upstream  corporate 

501 

Umlts. 

Muddy  Creek.-.. 

Ck>nfluence  with 
Meramec  River. 

417 

Just  upstream  of 

419 

Starling  Airport  Road. 

Just  upstream  of  U.8. 

437 

Roulefll-^. 

Just  downstream  of 

449 

IntersUte  55. 

Just  upstream  of  1-55 . 

454 

About  340  feet  upstream 

4«« 

of  Arlene  Street  (limit 

of  detailed  study). 

lleramec  River — 

Confluence  with 
Mississippi  River. 

41T 

Just  upstream  of 

419 

Interstate  55. 

Upstream  corporate 

431 

Umlts. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
42  U.S.C.  4001-4128:  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator. 43  FR  7719). 

In  accordance  with  Section  7(oX4)  of  the 
Department  and  HUD  Act.  Section  324  of 
the  Housing  and  Community  Amendments 
of  1978.  Pub.  L.  95-557.  92  SUt.  2080.  this 
proposed  rule  has  been  granted  waiver  of 
Congressional  review  requirements  In  order 
to  permit  It  to  take  effect  on  the  date  Indi- 
cated. 

Issued:  March  5. 1979. 

Gloria  M.  Jncxinz. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7359  Filed  3-12-79:  S:4A  ami 
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(Docket  No.  FI-52471 

NATIONAL  FLOOD  MSUtANCf  PtOORAM 

Piopo»«d  Heed  Elevation  D«t*rmination  for 
Hm  Town  •!  Wlndhon,  RocUnflham  County, 
N.H. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  town  of  Windham.  Rockingham 
County,  New  Hampshire. 

These  base  (100- year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity Is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  In  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

DATE:  The  perl(xl  for  (X)mment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  l<x»l  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  Town 
Office,  3  North  Lowell  Road.  Wind- 
ham, New  Hampshire. 

Send  comments  to:  Mr.  Peter  H, 
Bronsteln.  Chairman.  Board  of  Select- 
men. Town  of  Windham,  Town  Office, 
3  North  Lowell  Road.  Windham,  New 
Hampshire  03087. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  town  of  Windham.  New 
Hampshire,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  87  Stat. 
980.  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
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ulations.  are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  Its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ants premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  l<x»tlons  are: 
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Source  of  flooding 


Locatkn 


Source  of  flooding 


Location 


Elevation 
In  feet, 
national 
geodetic 
vertical 


Beaver  Brook. 


Castle  Hm  Road 

Bridge— 50  feet*. 

Mill  Dam— 35  feet* ,~~ 

SUte  RouU  138 

BHdce— SO  feet*. 
Bridle  Bridge  Road-lOO 

feet*. 
State  Route  111— SO 

feef. 
State  Route  138— 

100  feet** 

100  feet* 

Rankin's  Dam 

100  feet**  _ 

100  feet*.. 


Oolden  Brook Moecke  Pond  Road 

50  feet** . 


Flatrock  Brook. 


SO  feet* 

Rock  Pond  Road— SO 

feet*. 
Range  Road— SO  feet* — 
Oolden  Brook  Road-40 

feet*. 

Dam-76  feef 

Dam— SO  feet* 

CobbetU  Pond  Road— 3S 

feet*. 
Driveway  Bridge 

( Culvert  >— 25  feet*. 
Dirt  Cart  Road— 10  feet* 
state  Route  111— 

50  feet** 

50  feet* 

Church  Rood— 35  feet*... 
Dnnamed  Car  Road— 35 

feet*. 
.  Dolron  Road  Culvert— 

25  feef. 
State  Route  38  (Ut 

otMsing). 

50  feet** 

40  feet*. 


State  Route  38  (3nd 
croailng). 

40  feet** 

40  feet* . 


Hidden  Valley 
Brook. 


Unnamed  Dirt  Road 

Bridge- 25  feet*. 
Unnamed  Stone  Cart 

Bridge- 25  feet*. 
Seavey  Road— 25  feet*... 
Seavey  Pond  Dam— 25 

feet*. 
KendaU  Pond  Rood 

Bridge— 25  feet*. 
Old  BCiU  Road 

2S  feet** 

35  feet* 


Abandoned  Railroad 
Cuhrertdst 
croaslng)— 3S  feet*. 


155 

157 
167 

173 

175 


183 
197 

187 
307 

147 
151 
153 

150 
188 

187 

173 
177 

197 

311. 

317 
332 
223 
323 

186 


177 
183 


303 
310 
314 

339 

345 
349 

313 


313 
318 
333 


Elevation 
In  feet, 
national 
geodetic 
vertical 


Abandoned  Railroad 

Ctilvert  (2nd 

croaslng)— 25  feet*. 
Beaver  Dam— 25  feet*.... 
Londonderry  Rood— 60 

feet*. 


347 


371 
391 


*Upatream  from  centerllne 
••Downstream  from  oenterline 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  I>evelopment 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  SUt.  2080.  this  pro- 
posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  February  28. 1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7354  FUed  3-12-79:  8:45  amj 
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[14  cm  Pot«  1*17] 

[Docket  No.  FI-5248] 

NATIONAL  nOOO  INSURANCK  PtOOftAM 

Pfopesod  Rood  BoyoHon  Prtormlootlows  fw 
Mm  CHy  of  Conwrd,  CabBmit  County,  N.C 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  o«  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  In 
the  City  of  Concord,  Cabarrus  County. 
North  Carolina.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  Is  required  to 
either  adopt  or  show  evidence  of  l)elng 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  In 
the  national  flood  Insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  City  Hall. 
Concord.  North  Carolina.  Send  com- 
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ments  to:  Mr.  Jerry  Owaltney,  City 
Manager.  City  of  Concord.  City  Hall. 
P.O.  Box  308.  Concord,  North  Carolina 
28025. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100- year)  flood  eleva- 
tions for  the  City  of  Concord.  North 
Carolina.  In  accordance  with  section 
110  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234).  87  Stat. 
980,  which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)).  42  U.S.C.  4001-4128.  and  24  CFR 
1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  5  1910.3  of  the  program  reg- 
ulaticms.  are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buUdings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


• 

■leraUoo 

In  feet. 

Source  of  floodlnc 

ceodetic 

Totlcal 

datuB 

Chamber*  Branch. 

Intentale  to- 20  feel* 

•M 

Cold  Water  Creek . 

North  Carolina  State 
Route  49**. 

S40 

At  oonnuence  with 

vn 

common  Pord  Branch. 

At  confluence  with 

SM 

Chambers  Branch. 

IntenuteSS 

oot 

(Southbound  Lane)". 

Iiish  Buffalo 

North  Carolina  State 

567 

Cnek. 

Route  4»-M  feet*. 

Southern  Raaway- 100 

SM 

feef*. 

Southern  Railway -100 

soo 

feet*. 

UtUe  Cold  Water 

Old  Airport  Road-M 

sss 

Creek. 

feet*. 

ThTMnrile  Braaeb 

CrwmOr  Road-60  leet* . 

M4 

Mirtear  Street- 10  feet* . 

•  14 

Intentate  8!  - 10  feet* 

«sa 

(National  Flood  Insurance  Act  of  1968  (TiU« 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
Kation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  STAT.  2080.  this 
proposed  rule  has  been  granted  waiver  of 
CongreMlonal  review  requirements  In  order 
to  permit  it  to  talie  effect  on  the  dat«  indi- 
cated. 

Issued:  February  28.  1979. 

Oloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[PR  Doc.  79-7355  PUed  3-12-79:  8:45  ami 


*UpitrMiB  of  center  line. 
•*At  oenterUne. 
***Downitream  of  oenterUne. 
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[24  era  PoH  1917] 

[Docket  No.  FI-5249] 

NATIONAl  HOOO  INSMANCI  PtOO«AM 

frepo»«d  Flood  Elevation  Doterminotien  f*r 
Iho  Oty  of  Kirttand,  Lok*  County,  Oht« 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  Information  or 
comments  are  solicited  on  the  pro- 
posed base  (100-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Kirtland.  Lake  County, 
Ohio. 

These  base  (lOO-ye&r)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  tn  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  conunent  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  (immunity. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (lOO-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall,  Kirtland,  Ohio.  Send  comments 
to:  The  Honorable.  Wesley  Phillips. 
Mayor.  City  of  Kirtland.  9122  Chilli- 
cothe  Road.  Kirtland.  Ohio  44094. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 


SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (lOO-year)  flood  eleva- 
tions for  the  City  of  Kirtland.  in  ac- 
cordance with  section  1 IQ  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub. 
L.  93-234),  87  Stat.  980.  which  added 
section  1363  to  the  National  Flood  In- 
surance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development -Act 
of  19«8  (Pub.  L.  90-448)).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  S  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entitles.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  Insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  Insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  locations  are: 


Source  of  flooding 


Location 


Bevation 

In  feet. 
( national 
goedetie 
vcrtteal 
i> 


Chagrin  River Downatream  corporate  Ul 

llralta. 

t7p*treani  corporate-. SM 

Eaat  Branch  Oownatream  corporau  SSI 

Chargln  River.  llmita. 

Just  upstream  of  State  640 

Route  MM. 
Apporxlmately  700  feet         MS 

downstream 

ChllllooUie  Road. 
Just  upstream  of  SM 

Chllllcothe  Road. 
At  eorporate  limit  SM 

approximately  4.000 

feet  upstream  of 

Chllllcothe  Road. 
Oownstiram  Lake  SSS 

County  and  Oeawga 

county  line. 
Approximately  3.170  SSS 

feet  downstream  of 

VA.  Route  6. 
Approximately  ISO  feet         MO 

upstream  of  VA, 

Routea 
Dpatream  County  tu 

Boundary. 


(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968).  as  amended 
(42  D.S.C.  4001-4138):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  i»  FR  7719.) 

In  accordance  »1th  Section  7(oK4)  of  the 
Department  of  HtJD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  StaL  20M,  this  pro- 


posed rule  has  been  granted  waiver  of  Con- 
gressional review  requirements  tn  order  to 
permit  It  to  take  effect  on  the  date  indicat- 
ed. 

Issued:  March  2, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
iPR  Doc  79-7356  PUed  3-12-79:  8:45  ami 
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[Docket  No.  FI-52601 

'  NATIONAL  HOOO  MSUtANa  MOOtAM 

Proposed  Rood  Elovation  Dotorminotion  f*r 
tho  Oty  of  WMttoks,  Cwyehoga  County,  Otii* 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Proposed  nile. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (lOO-year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  WestlUce,  Cuyahoga 
County.  Ohio.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  eviden(5e  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  will 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
in  the  above-named  conununity. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (1 00-year)  flood  elevations 
are  available  for  review  at  the  City 
Hall.  27216  Hillard  Boulevard,  Wes^ 
lake.  Ohio.  Send  comments  to:  The 
Honorable  Alexander  Roman,  Mayor, 
City  of  Westlake,  City  Hall,  27216  HU- 
lard  Boulevard,  Westlake.  Ohio  44145. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flo(xi  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D:C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  City  of  Westlake.  Chiya- 
hoga  County,  Ohio,  in  accordance  with 
section  110  of  the  Flood  Disaster  Pro- 
tection Act  of  1973  (Pub.  L.  93-234).  87 
SUt.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 


Urban  Development  Act  of  1968  (Pub. 
L.  90-448)),  42  U.S.C.  4001-4128.  and 
24  CFR  1917.4(a). 

These  elevations,  together  with  the 
fl(x>d  plain  management  measures  re- 
quired by  9 1910.3  of  the  program  reg- 
ulations, are  the  minimum'  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  community 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal, 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to- 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100- year)  flood 
elevations  for  selected  Icx^ations  are: 


8oar«e  of  flooding 


Location 


Elevatloa 
in  feet. 
national 
geodetic 
vertical 


Source  of  flooding 


tecaUon 


Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Olfford-Avon  Downstream  corporate  631 

DIteb.  limit. 

Upstream  corporate  637 

limit. 
Dover  Ditch At  confluence  with  Klrfc       716 

Lateral. 
Approximately  960  feet         718 

/lownstream  of  Dover 

Center  Road. 
Approximately  240  feet         720 

downstream  of  Dover 

Center  Road. 
Approximately  200  feet         733 

downstream  of  Dover 

Center  Road. 
Just  upstream  of  734 

Hollywood  Drive. 
Approximately  4.400  7S1 

feet  upstream  of 

Porter  Road. 
WOhelmy  Oeek Downstream  corporate  6S8 

limit. 
Approximately  100  feet         657 

downstream  of  Detroit 

Road. 
Just  downstream  of  dam       661 

located  approximately 

400  feet  upstream  of 

Detroit  Road. 
Just  upstream  of  dam  67S 

located  400  feet 

upstream  of  Detroit 

Road. 
Just  downstream  of  676 

Bradley  Road. 
Sperry  Creek At  downstream  636 

corporate  limit. 
Approximately  1.630  SIS 

feet  upstream  from 

downstream  corporate 

limits. 
Just  upstream,  of  656 

footbridge  located 

approximately  440 

feet  downstream  of 

Detroit  Road. 
Just  downstream  of  659 

Detroit  Road. 
Approximately  160  feet         663 

upstream  of  Detroit 

Road. 


Just  downstream  of  dam       674 
located  approximately 
1.170  feet  downstream 
of  Claque  Road. 
Just  downstream  of  6S1 

footbridge  located     ^ 
approximately  400 
feet  downstream  of 
Claque  Road. 
Just  upstream  of  684 

footbridge  located 
approximately  400 
feet  downstream  of 
Claque  Road. 
Just  upstream  of  Claque       686 

Road. 
Just  downstream  of  WO 

Hillard  Boulevard. 
Just  downstream  of  697 

private  drive  located 
approximately  1.130 
feet  downstream  of 
Center  Ridge  Road. 
Just  downstream  of  701 

Center  Ridge  Road. 
Just  upstream  of  Center        707 
Ridge  Road. 

Rose  Lateral Approximately  600  feet         733 

upstream  of  Kirk 
lAteraL 
Approximately  500  feet         72ft 
luwtream  of 
Canterbury  Road. 

Kirk  Lateral Mouth  at  Cahoon  Creek        716 

Just  downstream  of  730 

Clark  Parii way. 
At  connuenoe  of  Rose  731 

LateraL 
Just  upstream  of  Rose  737 

Road. 
Just  downstream  of  739 

Strawt>erry  Lane. 
Just  upstream  of  733 

Canterbury  Road. 
At  upstream  corporate  735 

limits. 

Cahoon  Creek At  downstream  638 

corporate  limit. 
Approximately  2.000  6S» 

feet  upstream  of 
downstream  corporate 
limit. 
Just  downstream  of  dam       648 
located  approximately 
1,400  feet  downstream 
of  State  Route  2. 
Just  downstream  o(  687 

State  Route  2. 
Just  upstream  of  6W 

Detroit  Road. 
Just  upstream  of  SM 

HlUlardRoad. 
Just  upstream  of  SSS 

footbridge  located 
approximately  350 
feet  downstream  of 
Dover  Center  Road. 
Just  upstream  of  707 

footbridge  located 
approximately  1450 
feet  downstream  of 
^  Center  Ridge  Road. 

Just  downstream  of  713 

Center  Ridge  Road. 
Approximately  500  feet         71B 
upstream  of  Center 
Ridge  Road. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
PR  17804,  November  28,  1968),  as  amended 
(42  UJ8.C.  4001-4128);  and  Secretary's  dele- 
gaUon  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 


PBOUl  RfOttm.  VOi.  4<  Na  S0-TUi$OAY,  MA«CN  1^  ItTf 


raOMAl  MOtSTOl,  VOL  44,  NO.  SO-TUiSOAY,  MAICH  IS,  IfTf 


UMI 


14576 

In  mccordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  93  St«t.  2080.  this  pro- 
posed rule  hsa  been  granted  waiver  of  Con- 
gressional review  requirements  In  order  to 
permit  It  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  March  2.  1979. 

Gloria  M.  Jimenez. 
Federal  liuurance  Administrator. 

tPR  Dot  79-7367  PUed  3-12-79;  8:45  am] 
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[Docket  No.  FI-52Sn 

NATIONAl  nOOO  MSUtANCf  KOOtAM 

Pt#fo»sd  n—d  BvvoHon  0«t«nii<ii«t<«n  for 
Nm  CHy  mt  PIcnm,  CsWIw  Ccwnty,  Tsx. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  pro- 
posed base  (100- year)  flood  elevations 
listed  below  for  selected  locations  in 
the  City  of  Piano,  Collin  County. 
Texas.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

DATE:  The  period  for  comment  wlU 
be  ninety  (90)  days  following  the 
second  publication  of  this  proposed 
rule  in  a  newspaper  of  local  circulation 
ki  the  above-named  community. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  pro- 
posed base  (100-year)  flood  elevations 
are  available  for  review  at  the  Office 
of  Planning  and  Engineering.  1117 
15th  Street,  Piano,  Texas  75074.  Send 
comments  to:  Ma^or  Eklward  or  Mr. 
David  Griffin.  City  Manager.  P.O.  Box 
358.  Piano,  Texas  75074. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  proposed  determi- 
nations of  base  (100-year)  flood  eleva- 
tions for  the  city  of  Piano.  Collin 
County.  Texas,  in  accordance  with  sec- 
tion 110  of  the  Flood  Disaster  Protec- 


FIOPOSEO  lULES 

tlon  Act  of  1973  (Pub.  L.  93-234).  87 
Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub. 
L.  90-448)).  42  U.S.C.  4001-4128.  and 
24  CFR  1917,4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures  re- 
quired by  i  1910.3  of  the  program  reg- 
ulations, are  the  minimum  that  are  re- 
quired. They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain  manage- 
ment requirements.  The  conununity 
may  at  any  time  enact  stricter  require- 
ments on  its  own.  or  pursuant  to  poli- 
cies established  by  other  Federal. 
State,  or  regional  entities.  These  pro- 
posed elevations  will  also  be  used  to 
calculate  the  appropriate  flood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  build- 
ings and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Source  of  floodlns 


LocaUon 


BlevaUon 
In  ttfU 
nationaJ 
teodeUc 

vertical 


Rowlett  Creek. 


Cottonwood  Creek 


Juat  upstream  of  14th 

Street. 
JuM  upatrewn  of 

Jupiter  Road. 
Juat  upatreani  of 

HIghwajr  S. 
JuaC  upatreain  of  Betay 


Stream  2013 ._ 

1 
Stream  2D1I... 
Ruaaell  Creek.. 

Sprlnc  Creek.- 


Juat  upatream  of  Parker 
Road. 

Juat  upatream  Morton - 
Vaic  Road  (backwater 
~      ~    r  of  Rowlett 


PIttman  Creek. 


Stream  SB13 . 
Stream  SB14 . 


McKamy  Branch  .. 
White  Rork  Creek 


Juat  downatrram  of 

Chapperal  Road. 
Juat  downatrram  of 

Alma  Road 
Juat  upatrvam  of 

Kathrnnr  Road. 
Juat  upatream  of  Wrst 

Dallaa  North  Parkway. 
Juat  upatrram  of  Alma 

Road. 
Juat  upatream  of  Cuater 

Road. 
Juat  upatream  of  Aiuia 

Road. 
Juat  upatream  of 

Wcatwood  Drive. 
Juat  upatream  of  Park 

Boulevard. 
Juat  upatream  of 

Teakwood  Lane. 
Juat  upatream  of  White 

Rock  Road. 
Juit  downatrvam  of 

Alrhlaon  Top^ka  and 

Sante  Pe  Railroad. 
Juat  upatream  of  White 

Rock  Road. 
Juat  upatream  of  P.M. 

644  (Park  Boulevard). 
Juat  upatream  of  P.M. 

2S9  (Preston  Road). 
Jiiat  upstream  of  Paaor 

Road. 
Juat  upatream  of 

County  Road. 


S33 
Ml 
»7« 

ft37 

sao 

Ml 

591 
MO 

701 
5»S 

no 

6«7 
718 
615 
651 
••4 
TIO 
689 

6S4 
•33 

•73 
•Tf 
791 


Beratlon 

la  feet. 

geodetic 

vertical 

tfatom 

Stream  »U 

_  Jutt  lUNtream  Private 
Road  (approximately 
000  feet  above  lu 
mouth). 

623 

Stream  SB19 „ 

~  Just  upatream  of  Dallas 
Parkeray. 

Ml 

Stream  5B30  „ 

.  Just  upstream  of 
Broken  Dam. 

•33 

Stream  SB31 „ 

.  Just  downstream  of 
PJi.  »44  (Park 
Boulevard). 

a3 

Stream  SB33 

.  Just  upstream  of  the 
Dam  (approximately 
400  feet  above  lu 
mouth ). 

645 

Stream  SB3> 

.  Just  downstream  of  S.H. 
3S»  (Preston  Road). 

•H 

Stream  SB34 

.  Approximately  100  feet 
downstream  S.H.  3W 

(Preston  Road). 

67S 

Stream  6B3S 

.  Just  downstream  of  S.H. 
3W  (Preston  Road. 

671 

Just  upstream  of  8  H. 

678 

3M  (Preston  Road) 

Stream  5B30 

.  Juat  approximately  200 
feet  upstream  of  the 
Dam. 

634 

Stream  tBST 

.  Just  upstream  of  Teary 
Road. 

•U 

ConHuenoe  of  Stream 

Ml 

SB2S. 

Stream  SB3S 

.  Just  upstream  of  the 

703 

Dam. 

Stream  SB39 

.  Just  upstream  of 
Private  Road. 

•51 

Stream  ftBM 

.  Just  downstream  of  S  H. 
3S9  (Preston  Road). 

M3 

Just  upatream  of  S.H. 

•M 

ta$  (PraMon  Road). 

Stream  SBSI 

3M  (Preaton  Road). 

Ml 

Just  upstream  of  S.H. 

•<7 

3M(PresU»Road). 

Stream  5B33 

OanDncnee  with  White 
Rock  Creek 
(Backwater  flooding 
fraeo  WblU  Rock 
Creek). 

6M 

Stream  tBM .. 

Just  upstream  of  S.H. 
2»»  (Preston  Road) 

674 

Stream  SBM ..»__ 

Just  upstream  of  the 
Broken  Dam. 

687 

Stream  SBM 

Just  upstream  of  Raaor 
Road. 

701 

Stream  SBM 

Just  upstream  of  S.H. 
131. 

7M 

W»rt  Porkof 

Just  upstream  of 

799 

PIttman  Creek. 

Independence 
Parkway. 

Just  upstream  of  Wlffle 

719 

Tree  Road. 

Stream  3111 

Confluence  with  Spring 
Creek  (backwater 
flooding  from  Spring 
Creek). 

6M 

Stream  2L1 

Just  upstream  of  Dam.... 

M3 

Stream  310 

Just  upstream  of  Cuater 
Road. 

671 

Brown  Branch 

Just  upatream  of  Parker 
Road. 

5M 

Just  upstream  of  Spring 

63« 

Oeek  Parkway. 

Stream  3011 

Just  upstream  of 
Avenue  R. 

9M 

Just  upstream  of 

939 

Avenue  P. 

Stream  3113.. 

Just  upstream  Round 
Rock  Trail. 

•93 

Just  upatream  of 

994 

Independence 

Parkway. 

Beck  orwh  ..^ 

Just  downstream  of 
ShilohRoad. 

593 

Prarte  Creek.. 

Just  upstream  of 
In<tependt  iK< 
Parkway. 

99i 

ElevaUon 

In  feet. 

Source  o(  ftoodlog 

Locatton             national 

geodetic 

vertical 

datum 

JtHt  upatream  of  Park 

710 

Boulevard. 

Stream  3M1 

Just  upstream  of  Dallas 
North  Parkway. 

622 

Stream  1D19 

Just  upstream  of 
Rlgsbee  Drive. 

584 

Stream  »)9 

Just  upstream  of 

551 

RIdgewood  Drive. 

Just  downstream  of 

5*4 

Jupiter  Road. 

Bowman  Branch  .. 

Just  upstream  of 
Highway  5. 

622 

Just  upstream  of  Alma 

6M 

Road. 

Stream  2D9  ........... 

Just  doa-nslream  of 
Shetrye  Drive. 

M7 

Just  upstream  of 

M3 

Sherrye  Drive. 

Jnat  upftream  of 

Ml 

RMtBVood  Drive. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xlll  of  Housing  and  Urban  Development 
Act  of  19«8).  effective  January  38.  1969  (33 
FR  17804.  November  28.  L968).  as  amended 
(42  U.SC.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Departinent  of  Housing  and  urban  Develop- 
ment Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  Pub.  L. 
95-557.  92  SUt.  2080.  this  proposed  rule  has 
been  granted  waiver  of  Congressional  review 
requlremenU  In  order  to  permit  it  to  take 
effect  on  the  date  Indicated. 

Issued:  March  2.  1979. 

Olokia  M.  Jimknee, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7M8  FUed  3-12-79:  8:45  ami 


(4tlO-31-M] 

DEPAITMENT  OF  THE  TREASURY 

IV  CR  PmH  4,  5,  oNd  7] 

(Notice  No.  3141 

LABRMO  AND  AOVHtTISINO  Of  WINE, 
OtSTKLCO  SPfltlTS,  AND  MALT  KVEKAGCS 


taliailaa  al  Ceiiawt  Partad  f  H»a  Nttca  a» 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

ACTION:  Extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  peritxl  to  June  4.  1979,  for 
the  notice  of  proposed  rulemaking, 
published  February  2.  1979,  on  pre- 
scribing requirements  for  partial  In- 
gredient labeling  of  alcoholic  bever- 
ages. 

DATE:  Comment  period  is  extended 
from  April  3.  1979.  to  June  4.  1979.  AU 
comments  mtist  taje  received  on  or 
before  June  4. 1979. 


PtOPOSB)  RUICS 

ADDRESS:  Comments  must  be  sub- 
mitted to  the  Director.  Bureau  of  Al- 
cohol. Tobacco  and  Firearms.  P.O.  Box 
385.  Washington.  D.C.  20044  (Atten- 
tion: Chief,  Regulations  and  Proce- 
dures Division). 

FOR  FURTHER  INFORMATION 
CONTACT: 

R.  P.  Conrad  or  T.  B.  Busey.  Re- 
search and  Regulations  Branch. 
(202)  566-7626. 

SUPPLEMENTARY  INFORMATION: 
On  February  2.  1979.  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  put>- 
lished  a  notice  of  proposed  rulemaJdng 
(44  FR  6740)  to  obtain  input  on  con- 
templated revisions  to  27  CFR  Part  4. 
Labeling  and  Advertising  of  Wine;  27 
CFR  Part  5.  Labeling  and  Advertising 
of  Distilled  Spirits:  and  27  CFR  Part  7. 
Labeling  and  Adveriising  of  Malt  Bev- 
erages. Due  to  the  Impact  of  the  pro- 
posal on  constuners  and  the  fact  that 
the  proposal  contains  extensive 
changes  for  Industry  members.  ATF 
has  decided  to  extend  the  comment 
period  from  April  3.  1979.  to  June  4. 
1979. 

DiscLOStntE  OP  Comments 

Written  comments  or  suggestions 
may  be  inspected  by  any  person  at  the 
ATF  Reading  Room.  Office  of  Public 
Affairs,  Room  4408.  Federal  Building. 
12th  and  Pennsylvania  Avenue  NW., 
Washington.  D.C.  during  normal  busi- 
ness hours. 

After  consideration  of  all  comments 
and  suggestions.  ATF  may  issue  a 
Treasury  decision.  The  proposals  dis- 
cussed In  this  notice  may  be  modified 
due  to  the  comments  and  suggestions 
received. 

DRArmfO  iMFOBMATIOn 

The  principal  authors  of  this  docu- 
ment are  Thomas  B.  Busey  and  Ray- 
mond Conrad  of  the  Bureau  of  Alco- 
hol, Tobacco  and  Firearms.  However, 
other  personnel  of  the  Bureau  and  of 
the  Treasury  Department  have  par- 
ticipated in  the  preparation  of  this 
doeimient.  both  in  matters  of  sub- 
stance and  style. 

Adthoutt 

This  notice  of  proposed  rulemaking 
is  issued  tinder  the  authority  con- 
tained in  section  5  of  the  Federal  Alco- 
hol Administration  Act.  49  Stat.  981, 
as  amended  (27  U.S.C.  205). 

Signed:  March  6. 1979. 

O.  R.  DlCKZRSOH . 

Director. 
(FR  Doc  79-7S7S  PUed  3-11-79:  8:45  am] 


14577 

[6732-01 -M] 

FEDERAL  MEDIATION  AND 
CONQUAnON  SERVICE 

[29  cm  Ck.  XNl 

BOARDS  OF  MQUIKY  M  WALTH  CAtf  INDUS- 
TRY COLLECTIVE  ftAROAMINe  DtSrUTES 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTION:  Advance  Notice  of  proposed 
nilemaking. 

SUMMARY:  The  Federal  Mediation 
and  Conciliation  Service  ("the  Serv- 
ice") is  considering  promulgating  rules 
under  the  authority  of  the  Labor- 
Management  Relations  Act.  as  amend- 
ed in  1974,  to  give  the  parties  to  collec- 
tive bargaining  disputes  in  the  health 
care  industry  the  option  of  having 
some  input  Into  the  selection  of  any 
Board  of  Inquiry  that  may  be  appoint- 
ed by  the  Service.  The  Service  is  also 
considering  promulgating  under  the 
same  authority  rules  imder  which  the 
Service  would  defer  to  the  parties'  own 
privately  agreed  to  factfinding  or  arbi- 
tration procedure  and  decline  to  ap- 
point a  Board  of  Inquiry  as  long  as  the 
parties'  own  procedure  meets  certain 
conditions  so  as  to  satisfy  the  Service's 
obligations  tmder  the  statute.  Both  of 
these  procedures  would  be  entirely  op- 
tional on  the  parties  and  the  Service 
would  not  intend  to  impose  such  pro- 
cedures on  any  party(s)  that  does  not 
desire  to  use  them.  The  purpose  of 
this  advance  notice  ts  to  solicit  com- 
ments from  the  public  ooncemlng 
such  optional  procedures. 

DATES:  Comments  must  be  submitted 
by  April  12. 1979. 

ADDRESSES:  Comments  should  be 
addressed  to  Scott  A.  Kruse,  General 
Counsel.  Federal  Mediation  and  Conci- 
liation Service.  2100  K  Street.  N.W.. 
Washington.  D.C.  20427. 

FOR  FURTHER  INFORMATION 
CONTRACT: 

Scott  A.  Kruse  (202)  653-5305,  Gen- 
eral Covinsel.  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street. 
NW..  Washington.  D.C.  20427. 

SUPPLEMENTARY  INFORMATION: 
IHPTJT  or  Parties  to  Board  of  nfQtnRY 

SELECnOIf 

A  number  of  parties  in  the  health 
care  industry  have  expressed  to  the 
Federal  Mediation  and  Conciliation 
Service  ( "the  Service")  their  desire  for 
some  input  to  the  process  by  which 
the  Service  selects  an  Indlvidual(s)  to 
serve  as  a  Board  of  Inquiry  ("Bol") 
under  Section  213  of  the  Labor-Man- 
agement Relations  Act  ("the  Act")  in 
a  collective  bargaining  dispute.  Such 
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expressions  have  been  made  by  many 
representatives  from  both  manage- 
ment and  unions. 

The  Service  is  receptive  to  giving  the 
parties  an  option  to  have  Input  Into 
the  selection  process  if  that  input 
comes  well  in  advance  of  the  Board  of 
Inquiry  appointment  date  and  the  ne- 
gotiation process  and  if  it  is  done  in  a 
feasible  manner.  The  Service  is  consid- 
ering making  available  to  the  parties 
in  the  health  care  industry  an  optional 
procedure  under  which  the  parties 
might,  if  they  so  desire.  Jointly  submit 
to  the  Service  a  list  of  arbitrators  or 
other  individuals  who  would  be  accept- 
able Bol  members  to  both  parties.  The 
submission  of  this  list  could  occur  at 
any  time  at  least  three  months  prior 
to  the  contract  expiration  date.  The 
Service  would  then  make  every  effort 
to  select  any  Bol  that  might  be  ap- 
pointed from  that  Jointly  submitted 
list,  although  the  Service  could  not 
promise  that  it  would  select  a  Bol 
from  such  list. 

Submission  or  receipt  of  any  such 
list  would  not  constitute  an  admission 
of  the  appropriateness  of  a  Bol  nor  an 
expression  of  the  desirability  of  a  Bol 
by  any  party  or  the  Service.  It  should 
be  emphasized  that  this  procedure 
would  be  a  purely  optional  one  to  the 
parties,  and  not  one  which  the  Service 
would  intend  to  impose  on  the  parties. 
It  would  be  solely  to  provide  the  par- 
ties with  an  opportunity  to  have  some 
input  into  the  selection  of  a  Bol  if 
they  so  desire. 

Deterral  to  thi  Parties'  Own  Pri- 
vate Factfindiwg  or  Arbitration 
Procedures 

A  number  of  parties  in  health  care 
industry  have  expressed  to  the  Service 
their  desire  to  establish  and  utilize 
their  own  privately  agreed  to  factfind- 
ing or  interest  arbitration  procedures, 
rather  than  be  forced  into  the  statu- 
tory Board  of  Inquiry  procedure.  The 
reasons  for  this  desire  by  the  parties 
range  from  avoiding  the  timing  and 
time  limits  of  the  statutory  Bol  proce- 
dure to  gaining  control  over  the  selec- 
tion of  the  third  party  neutral.  In 
some  cases,  the  parties  simply  prefer 
Interest  arbitration  as  a  last  resort  if 
they  cannot  settle  their  differences, 
rather  than  the  non-binding  Bol  fact- 
finding procedure. 

In  a  number  of  specific  disputes,  the 
parties  have  Jointly  agreed  to  their 
own  alternative  procedures  which 
were  submitted  to  the  Service.  The 
Service  has  in  effect  deferred  to  some 
such  private  procedures  and  declined 
to  appoint  a  Bol. 

The  Service  is  considering  establish- 
ing by  regulations  a  written  policy  of 
deferral  to  such  private  factfinding 
and  arbitration  procedures  cjs  long  as 
such  procedures  meet  certain  condi- 
tions so  as  to  satisfy  the  Service's  obli- 


gations under  the  Labor-Management 
Relations  Act.  The  Service  would  de- 
cline to  appoint  a  Bol  and  leave  the  se- 
lection and  appointment  of  a  fact- 
finder or  arbitrator  to  the  parties  if 
the  parties  have  agreed  in  writing  to 
their  own  factfinding  or  arbitration 
procedure  which  is  consistent  with  the 
purposes  of  Section  213  of  the  Act. 
This  deferral  policy  by  the  Service 
would  only  come  into  play  if  both  par- 
ties desired  to  establish  their  own  al- 
ternative procedure  to  the  Bol  proce- 
dure. 

Because  both  the  proposed  deferral 
procedure  and  the  proposed  procedure 
for  parties'  input  to  the  Bol  selection 
process  are  strictly  optional  proce- 
dures and  because  many  parties  In  the 
health  care  industry  have  expressed 
an  interest  in  such  procedures  already 
and  an  anxiousness  to  have  these  op- 
tions available,  the  Service  Is  request- 
ing that  comments  in  response  to  this 
Advance  Notice  of  Proposed  Rulemak- 
ing be  submitted  by  April  12.  1979. 
Thereafter,  the  Service  contemplates 
developing  detailed  regulations  to  be 
published  and  followed  by  a  60-day 
comment  period. 

This  advance  notice  of  proposed 
rulemaking  Is  Issued  under  the  author- 
ity of  Section  213  of  the  Labor  Man- 
agement Relations  Act.  as  amended  In 
1974(29U.S.C.  183). 

Issued  in  Washington,  D.C.,  on 
March  8.  1979. 

Wayne  L.  Horvitz. 
Director,  Federal  Mediation 
and  Conciliation  Service, 
(PR  Doc.  79-7630  PUed  3-12-79:  8:45  am) 


[6560-01 -M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

OCNIAL  Of  lESTRICnONS  OF  IMSrOSAL 
SITES— SECTION  404(c)  PtOCEDUIES 

(40CnPwt2311 

[FRL  1033-01 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  regulation. 

SUMMARY:  These  proposed  regula- 
tions establish  the  procedures  to  be 
used  when  EPA  Is  considering  the  use 
of  section  404(c)  of  the  Clean  Water 
Act  to  prevent  the  discharge  of 
dredged  or  fill  material  Into  a  defined 
area  in  waters  of  the  United  States. 

DATES:  All  comments  received  on  or 
before  May  14.  1979  will  be  considered. 

ADDRESS:  Send  written  comments 
to:  Kenneth  Mackenthun,  Criteria  and 
Standards  Division,  Office  of  Water 
and  Waste  Management,  (WH-585). 
U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washing- 


ton. D.C.  20460.  EsiCh  person  submit- 
ting a  comment  should  include  his  or 
her  name  and  address  and  give  reasons 
for  any  recommendations.  A  copy  of 
all  public  comments  will  be  available 
for  Inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit. 
Room.  2922  (EPA  Ubrary),  401  M 
Street  SW..  Washington.  DC.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  Mackenthun,  202-755-0100. 

SUPPLEMENTARY  INFORMATION: 
Section  404(c)  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  i  1344(c).  was  initial- 
ly enacted  in  the  Federal  Water  Pollu- 
tion Control  Act  Amendments  of  1972, 
Pub.  L.  92-500.  86  Stat.  818.  These  are 
the  first  regulations  implementing  sec- 
tion 404(c)  to  be  published.  The  pro- 
posed regulations  establish  procedures 
to  be  used  by  EPA  in  considering  the 
use  of  section  404(c)  to  prevent  the 
discharge  of  dredged  or  fill  material 
into  a  defined  area  in  waters  of  the 
United  SUtes. 

Section  404  of  the  Clean  Water  Act 
establishes  a  permit  program,  adminis- 
tered by  the  Secretary  of  the  Army, 
acting  through  the  chief  of  Engineers 
of  the  U.S.  Army  Corps  of  Engineers, 
to  regulate  the  discharge  into  waters 
of  the  United  States  of  dredged  or  fill 
material.  Under  that  program,  permits 
are  Issued  for  the  disposal  of  dredged 
or  fill  material  at  specified  sites  in  the 
waters  of  the  United  States.  Under 
section  404(g)  States  may  receive  ap- 
proval from  the  Administrator  to  ad- 
minister permit  programs  for  sites  in 
certain  waters  of  the  United  States  In 
lieu  of  the  program  administered  by 
the  Corps  of  Engineers.  Applications 
for  section  404  permits  are  evaluated 
by  the  Corps  and  by  States  using 
guidelines  developed  by  the  Adminis- 
trator under  section  404(b).  These 
guidelines  are  contained  in  40  CFR 
Part  230.  The  Chief  of  Engineers  may 
issue  a  permit  that  is  inconsistent  with 
those  guidelines  only  if  the  ecnonomlc 
impact  of  the  site  on  navigation  and 
anchorage  warrants  it. 

Section  404(c)  gives  the  Administra- 
tor authority  to  prohibit  or  withdraw 
the  specification  of  a  site  as  a  disposal 
site  or  to  deny  or  restrict  the  use  of  a 
disposal  site.  In  effect,  section  404(c) 
gives  the  Administrator  the  authority 
to  block  the  use  of  a  disposal  site  or.  in 
other  words,  to  veto  the  Corps  or 
State  permit  for  that  site.  The  section 
404(c)  authority  may  be  exercised 
before  a  permit  is  applied  for.  while  an 
application  is  pending,  or  after  a 
permit  has  been  issued.  In  each  case, 
the  Administrator  may  prevent  any 
defined  area  in  waters  of  the  United 
States  from  being  specified  as  a  dispos- 
al site,  or  may  simply  prevent  the  dis- 
charge of  any  specific  dredged  or  fill 
material    into    a    specified    area.    In 


either  case,  the  Administrator  must 
determine,  after  notice  and  opportuni- 
ty for  public  hearing,  that  the  dis- 
charge of  material  will  have  an  unac- 
ceptable adverse  effect  on  municipal 
water  supplies,  shellfish  beds  and  fish- 
ery areas  (Including  spawning  and 
breeding  grounds),  wildlife  or  recre- 
ational areas.  The  Administrator  may 
also  use  section  404(c)  where  the  site 
in  question  is  covered  by  a  State  404 
permit  program. 

The  Administrator's  section  404(c) 
authority  should  not  be  confused  with 
his  right  to  coniment  on  and  object  to 
permit  applications.  Under  the  Con>s 
regulations  (33  CFR  323.5  and  325.3). 
EPA  has  an  opportunity  to  comment 
on  and.  where  appropriate,  to  object 
to  applications  for  Corps  permits.  Sim- 
ilarly, under  section  404(J),  EPA  may 
also  comment  on  and  object  to  appli- 
cations for  state  permits.  While  the 
Corps  may  in  certain  circumstances 
override  EPA's  objections  to  a  permit 
application.  It  may  not  override  the 
Administrator's  veto  of  a  site  under 
section  404(c).  Nor  should  section 
404(c)  authority  be  confused  with  his 
obligation  under  section  309  of  the 
Clean  Water  Act  to  comment  on  envi- 
ronmental impact  statements  pre- 
pared for  section  404  projects  and  to 
refer  such  projects  to  the  Council  on 
Environmental  Quality  when  he  finds 
them  to  be  ehvironmentally  unsatis- 
factory. 

Comments,  objections,  and  CEQ  re- 
ferrals may  be  based  on  any  kind  of 
environmental  impacts,  including  ones 
prohibited  by  the  section  404(b)  guide- 
lines, effects  on  air  quality,  and  in- 
creased noise.  On  the  other  hand. 
404(c)  authority  may  be  exercised  only 
where  there  is  an  unacceptable  ad- 
verse effect  on  municipal  water  sup- 
plies, shellfish  beds  and  fishery  areas 
(including  spawning  and  breeding 
grounds),  wildlife  or  recreational 
areas.  The  section  4D4(bKl)  guidelines 
provide  the  sulwtantive  criteria  by 
which  the  acceptability  of  a  proposed 
discharge  is  to  be  Judged. 

Scope  or  THE  Proposed  Reculations 

The  proposed  regulations  describe 
how  the  Administrator's  authority  is 
to  be  exercised. 

Under  {  231.3  of  the  proposed  regula- 
tions, section  404(c)  proceedings  begin 
when  the  Regional  Administrator 
issues  a  proposed  determination  that  a 
site  should  be  prohibited,  withdrawn, 
or  restricted  for  use  as  a  disposal  site 
because  of  unacceptable  adverse  envi- 
ronmental effecta.  This  proposed  de- 
termination does  not  represent  a  Judg- 
ment that  discharge  of  dredged  or  fill 
material  will  result  in  unacceptable 
adverse  effects;  it  merely  means  that 
the  Regional  Administrator  believes 
that  the  Issue  should  be  explored.  The 
Regional  Administrator  then  consults 


with  the  Corps,  or.  In  the  case  of  a  site 
covered  by  a  state  program,  with  the 
state  and.  if  no  corrective  actions  are 
agreed  upon,  he  Issues  a  public  notice. 
inviting  public  comments  on  the  pro- 
posed determination.  The  Corps  has 
agreed  that  if  there  Is  a  permit  appli- 
cation pending,  such  notice  will  serve 
to  stay  its  issuance  of  the  permit. 

If  there  is  enough  interest,  the  Re- 
gional Administrator  or  his  designee 
holds  a  public  hearing  under  §  231.4  to 
supplement  the  public  comments.  If 
the  Corps  or  a  State  plans  a  hearing 
on  a  permit  application,  its  hearing 
and  the  EPA  hearing  may  be  consoli- 
dated to  eliminate  duplicative  proceed- 
ings. After  the  comment  period  and 
the  hearing.  If  one  is  held,  the  Region- 
al Administrator  or  his  designee  re- 
views the  information  available  to  him 
and  decides  whether  to  withdraw  his 
proposed  determination  to  prohibit  or 
withdraw  a  site  ($231.5).  If  he  with- 
draws the  proposed  determination,  he 
gives  public  notice  of  that  step,  and 
the  matter  drops.  Otherwise  the  Re- 
gional Administrator  or  his  designee 
sends  a  "recommended  determina- 
tion." and  the  record  on  which  it  was 
based,  to  the  Administrator  for  a 
■final  determination."  The  Adminis- 
trator then  reviews  that  material, 
gives  the  Corps  and  the  state  a  final 
opportunity  to  take  corrective  meas- 
ures, and  makes  a  final  determination 
whether  a  discharge  of  dredged  or  fill 
material  will  result  in  unacceptable 
adverse  effects  warranting  the  prohi- 
bition or  restriction  of  the  disposal 
site.  This  determiiuktion  and  reasons 
therefor  are  then  made  public. 
($231.6). 

The  propsed  regulations  also  include 
a  provision  for  emergency  suspension 
of  a  permit  pending  Section  404(c) 
procedures.  Where  there  is  imminent 
danger  of  irreparable  harm  to  the  en- 
vironment and  the  public  interest  re- 
quires, the  Administrator  may  ask  the 
Corps  to  suspend  an  existing  permit 
under  the  Corps  regulations  (33  CFR 
325.7).  If  the  Corps  refuses,  the  Ad- 
ministrator may  suspend  specification 
of  the  site  pending  completion  of  Sec- 
tion 404(c)  bearings.  In  the  case  of  a 
suspension,  the  Administrator  and  Re- 
'gional  Administrator  may  take  appro- 
priate steps  to  expedite  the  proceed- 
ings. It  is  expected  that  this  provision 
will  be  used  infrequently,  since  it  is 
E3*A'8  policy  to  try  to  resolve  environ- 
mental problems  before  permits  are 
Issued.  These  proposed  regulations  will 
be  followed  in  any  section  404(c)  pro- 
ceedings which  take  place  before  final 
regulations  are  promulgated  and 
become  effective. 

These  regulations  contain  numerous 
time  limits  to  ensure  the  expeditious 
completion  of  section  404(c)  proceed- 
ings. While  we  believe  that  the  partic- 
ular limits  set  satisfy  both  the  need 


for  expedition  and  the  need  to  allow 
sufficient  time  for  actions  to  be  taken, 
comments  on  the  appropriateness  of 
and  need  for  the  time  periods  provided 
are  sought. 

EVALtJATIOH  PtAH 

Executive  Order  12044  requires  that 
each  new  proposed  regulation  be  ac- 
companied by  a  plan  to  evaluate  its  ef- 
fectiveness and  the  continued  need  for 
the  regulation.  The  404  section  of  the 
Office  of  Water  Planning  and  Stand- 
ards will  be  responsible  for  completing 
an  evaluation  of  these  regulaUons 
within  4  years  for  their  effective  date. 
The  evaluation  will  assess  the  success 
or  failure  of  the  regulations  in  provid- 
ing expeditious,  fair,  and  informed  de- 
cision-making under  404(c).  and  will  be 
based  on  an  analysis  of  the  track 
record  of  404(c)  proceedings  under 
these  regulations. 

RsGOTJiTORT  Analysis 

Because  the  number  of  section 
404(c)  actions  is  expected  to  be  small 
and  because  actions  are  unlikely  to  be 
concentrated  in  a  particular  industry 
or  locality,  these  regulations  should 
not  have  major  economic  conse- 
quences within  the  meaning  of  Execu- 
tive Order  12044. 

Dated:  February  28.  1979. 

Barbara  Blttm. 
Acting  Administrator. 

It  is  proposed  to  add  Part  231  to 
"ntle  40  of  the  Code  of  Federal  Recu- 
lations to  read  as  set  forth  below: 

PAIT  231— DENIAL  Ot  lESTtlCTIONS  OF  IMS- 
fOSAL  SUfS— SECTION  404(c)  PtOCEDUtES 

Sec. 

231.1  Purpose  and  scope. 

231.3  Definitions. 

231.3  Procedures  for  proposed  determlna- 

tiODS. 

231.4  Public  comments  and  hearings. 
231.6    Recommended  determination. 

231.6  Administrators  final  determination. 

231.7  Emer^ncy  procedure. 

231.8  Extension  of  time. 

Aothoiutt:  Sec.  404(0  of  the  Clean 
Water  Act,  3«  D^.C.  l»44<c). 

§  231.1    Purpose  and  scope. 

(a)  The  regulations  of  this  part  In- 
clude the  procedures  to  be  followed  by 
the  Environmental  Protection  Agency 
In  prohibiting  or  withdrawing  the  use 
for  specification,  or  denying,  restrict- 
ing, or  withdrawing  the  use  for  specifi- 
cation, of  any  defined  area  as  a  dispos- 
al site  for  dredged  or  fill  material  pur- 
suant to  section  404(c)  of  the  Clean 
Water  Act  (CWA").  33  U.S.C.  1344(c). 
The  U.S.  Army  Corps  of  Engineers  or 
a  state  with  a  404  program  which  has 
been  approved  under  section  404(h) 
may  grant  permits  specifying  disposal 
sites  for  dredged  or  fill  material  by  de- 
termining   that    the    section    404(b) 
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Guidelines  (40  CFR  230)  allow  specifi- 
cation of  a  particular  site  to  receive 
dredged  or  fill  mateiiaL  The  Corps 
niay  also  grant  permits  by  determining 
that  the  discharge  of  dredged  or  fill 
material  is  necessary  under  the  eco- 
nomic Impact  provision  of  section 
404(b)<2).  Under  section  404(c).  the 
Administrator  may  exercise  a  veto 
over  the  specification  by  the  U^. 
Army  Corps  of  Engineers  or  by  a  state 
of  a  site  for  the  discharge  of  dredged 
or  fill  material.  The  Administrator 
may  also  prohibit  the  specification  of 
a  site  under  section  404(c)  with  regard 
to  any  existing  or  potential  disposal 
site  before  a  permit  application  has 
been  submitted  to  or  approved  by  the 
Corps  or  a  state. 

The  Administrator  Is  authorized  to 
prohibit  or  otherwise  restrict  a  site 
whenever  he  determines  that  the  dis- 
charge of  dredged  or  fill  material  Is 
having  or  will  have  an  "unacceptable 
adverse  effect"  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breed- 
ing areas),  wildlife,  or  recreational 
areas.  In  making  this  determination 
the  Administrator  will  take  Into  ac- 
count all  Information  available  to  him. 
Including  any  written  determination 
of  compliance  with  the  section  404(b) 
Guidelines  made  in  40  CFR  230.  and 
will  consult  with  the  Chief  of  Engi- 
neers. 

(b)  These  regulations  establish  pro- 
cedures for  the  following  steps: 

(1)  The  Regional  Administrator's 
proposed  determinations  to  prohibit  or 
withdraw  the  specification  of  a  de- 
fined area  as  a  disposal  site,  or  to 
deny,  restrict  or  withdraw  the  use  of 
any  defined  area  for  the  discharge  of 
any  particular  dredged  or  fill  material: 

(2)  The  Regional  Administrator's 
recommendation  to  the  Administrator 
for  determination  as  to  the  specifica- 
tion of  a  defined  area  as  a  disposal 
site. 

(3)  The  Administrator's  final  deter- 
mination to  affirm,  modify  or  rescind 
the  recommended  determination  after 
consultation  with  the  Chief  of  Engi- 
neers. 

(c)  Applicability: 

The  regulations  set  forth  in  this  part 
are  applicable  whenever  the  Adminis- 
trator is  considering  whether  the  spec- 
ification of  any  defined  area  as  a  dis- 
posal site  should  be  prohibited,  denied, 
restricted,  or  withdrawn.  These  regu- 
lations apply  to  all  existing,  proposed 
or  potential  disposal  sites  for  dis- 
charges of  dredged  or  fill  material  into 
waters  of  the  United  States,  as  defined 
in  40  CFR  230.2. 

I231J    DeflniUons. 

For  the  purposes  of  this  Part,  the 
definitions  of  terms  in  40  CFR  230.2 
shall  apply.  In  addition,  the  term: 
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(a)  "Withdraw  specification"  means 
to  remove  from  designation  any  area 
already  specified  as  a  disposal  site  by 
the  UJB.  Army  Corps  of  Engineers  or 
by  a  State  which  has  assumed  the  sec- 
tion 404  program,  or  any  portion  of 
such  area. 

(b)  "Prohibit  specification"  means  to 
prevent  the  designation  of  an  area  as  a 
present  or  future  disposal  site. 

(c)  "Deny  or  restrict  the  use  of  any 
defined  area  for  specification"  is  to 
deny  or  restrict  the  use  of  any  area  for 
the  present  or  future  discharge  of  any 
dredged  or  fill  material. 

(d)  "Person"  means  an  individual, 
corporation,  partnership,  association. 
Federal  agency,  state,  municipality,  or 
commission,  or  political  subdivision  of 
a  state,  or  any  Interstate  body. 

(e)  "Unacceptable  adverse  effect" 
means  unacceptable  adverse  effect  on 
municipal  water  supplies,  shellfish 
beds  and  fishery  areas  (including 
spawning  and  breeding  areas),  wildlife, 
or  recreational  areas.  The  section 
404(bHl)  quidelines  (40  CFR  Part  230) 
should  t>e  considered  in  making  deter- 
minations of  unacceptable  adverse  ef- 
fects. 

(f)  "State"  means  any  state  agency 
administering  a  404  program  which 
has  been  approved  under  section 
404(h). 

i  231.3    Procedures  for  proposed  determi- 
nations. 

(a)  If  the  Regional  Administrator 
has  reason  to  believe  after  evaluating 
the  information  available  to  hlra.  in- 
cluding any  record  developed  under 
the  section  404  referral  process  speci- 
fied in  33  CFR  323.S(b).  that  an  "unac- 
ceptable adverse  effect"  could  result 
from  the  specification  or  use  for  speci- 
fication of  a  defined  area  for  the  dis- 
posal of  dredged  or  fill  material,  he 
may  initiate  the  following  actions: 

(1)  The  Regional  Administrator  will 
notify  the  District  Engineer  or  the 
state,  if  the  site  is  covered  by  an  ap- 
proved state  program,  in  writing  that 
the  Regional  Administrator  intends  to 
issue  a  public  notice  of  a  proposed  de- 
termination to  prohibit  or  withdraw 
the  specification,  or  to  deny,  restrict 
or  withdraw  the  use  for  specification, 
whichever  the  case  may  be.  of  any  de- 
fined area  as  a  disposal  site. 

(2)  If  within  15  days  of  receipt  of  the 
Regional  Administrator's  notice  under 
paragraph  ( 1 ).  the  District  Engineer  or 
the  state  does  not  demonstrate  to  the 
satisfaction  of  the  Regional  Adminis- 
trator that  no  unacceptable  adverse 
effecUs)  exists,  or  the  District  Engi- 
neer or  state  does  not  notify  the  Re- 
gional Administrator  of  his  intent  to 
take  corrective  action  to  prevent  an 
unacceptable  adverse  effect  satisfac- 
tory to  the  Regional  Administrator, 
the  Regional  Administrator  shall  pub- 
lish notice  of  a  proposed  determina- 


tion in  accordance  with  the  procedures 
of  this  section.  Where  the  Regional 
Administrator  has  notified  the  District 
Engineer  under  paragraph  (1)  that  he 
is  considering  exercising  section  404(c) 
authority  with  respect  to  a  particular 
disposal  site  for  which  no  permit  has 
been  issued,  the  District  Engineer,  in 
accordance  with  33  CFR  327.8.  shall 
not  issue  the  permit  until  a  final  de- 
termination is  made  by  the  Adminis- 
trator. 

(b)  Public  notice  of  every  proposed 
determination  and  notice  of  all  public 
hearings  shall  be  given  by  the  Region- 
al Administrator.  Every  public  notice 
shall  contain,  at  a  mlnmum: 

(1)  An  announcement  that  the  Re- 
gional Administrator  has  proposed  a 
determination  to  prohibit  or  withdraw 
specification,  or  to  deny,  restrict,  or 
withdraw  the  use  for  specification,  of 
an  area  as  a  disposal  site,  incuding  a 
simamary  of  the  facts  on  which  the 
proposed  determination  Is  based: 

(2)  A  summary  of  Information  con- 
cerning the  location  and  characteris- 
tics of  the  existing,  proposed  or  poten- 
tial disposal  site; 

(3)  A  simimary  of  information  con- 
cerning the  nature  of  the  proposed 
discharge,  where  applicable: 

(4)  A  brief  description  of  the  proce- 
dures for  requesting  a  public  hearing; 
and 

(5)  The  address  and  telephone 
niunber  of  the  office  where  interested 
persons  may  obtain  additional  infor- 
mation, including  copies  of  the  pro- 
posed determination:  and 

(6)  Such  additional  statements,  rep- 
resentations, or  information  as  the  Re- 
gional Administrator  considers  neces- 
sary or  proper. 

(c)  In  addition  to  the  information  re- 
quired under  paragraph  (b)  of  this  sec- 
tion, public  notice  of  a  public  hearing 
held  under  (231.4  shall  contain  the 
following  information: 

(1)  Reference  to  the  date  of  public 
notice  of  the  proposed  determination; 

(2)  Date,  time  and  place  of  the  hear- 
ing; and 

(3)  A  brief  description  of  the  nature 
and  purpose  of  the  hearing  including 
the  applicable  rules  and  procedures. 

(d)  The  following  procedures  for 
giving  public  notice  of  the  proposed 
determination  or  of  fi  public  hearing 
shall  be  followed: 

(1)  Publication  at  least  once  in  a 
daily  or  weekly  newspaper  of  general 
circulation  in  the  area  in  which  the 
defined  area  is  located.  In  addition  the 
Regional  Administrator  may  (1)  post  a 
copy  of  the  notice  at  the  principal 
office  of  the  municipality  in  which  the 
defined  area  is  located,  or  if  the  de- 
fined area  is  not  located  near  a  sizea- 
ble community,  at  the  principal  office 
of  the  political  subdivision  (State, 
county  or  local,  whichever  is  appropri- 
ate) with  general  Jurisdiction  over  the 


area  in  which  the  disposal  site  is  locat- 
ed, and  (11)  post  a  copy  of  the  notice  at 
the  United  States  Post  Office  serving 
that  area. 

(2)  A  copy  of  the  notice  shall  be 
mailed  to  the  permit  applicant  or 
permit  holder,  if  any,  to  the  U.S.  Fish 
and  Wildlife  Service,  National  Marine 
Fisheries  Service  and  any  other  inter- 
ested Federal  and  State  water  pollu- 
tion control  and  resource  agencies,  and 
to  any  person  who  has  filed  a  written 
request  with  the  Regional  Administra- 
tor to  recejve  copies  of  notice  relating 
to  9  404(c)  determinations: 

(3)  A  copy  of  the  notice  shall  be 
mailed  to  the  appropriate  District  and 
Division  Engineer(s)  and  state; 

(4)  The  notice  will  also  be  published 
in  the  Federal  Register. 

(231.4    Public  commenta  and  hearings. 

(a)  The  Regional  Administrator 
shall  provide  a  conunent  period  of  not 
less  than  30  days  following  the  date  of 
public  notice  of  the  proposed  determi- 
nation. During  this  period  any  inter- 
ested persons  may  submit  written  com- 
ments on  the  issue  of  whether  the  pro- 
posed determination  as  published 
should  become  final.  All  such  com- 
ments shall  be  considered  by  the  Re- 
gional Administrator  or  his  designee  in 
preparing  his  recommended  determi- 
nation in  S  231.5. 

(b)  Where  the  Regional  Administra- 
tor finds  significant  degree  of  public 
interest  in  a  proposed  determination 
or  that  it  would  be  otherwise  in  the 
public  interest  to  hold  a  hearing,  or  if 
an  affected  permit  applicant  or  holder 
requests  a  hearing,  he  or  his  designee 
shall  hold  a  public  hearing.  Public 
notice  of  that  hearing  shall  be  given  as 
specified  in  S  231.3(c).  No  hearing  may 
be  held  prior  to  21  days  after  the  date 
of  the  public  notice.  The  hearing  may 
be  scheduled  either  by  the  Regional 
Administrator  at  his  own  initiative,  or 
in  response  to  a  request  received 
during  the  comment  period  provided 
for  In  paragraph  (a)  of  this  section.  If 
no  public  hearing  Is  held  the  Regional 
Administrator  shall  notify  any  persons 
who  requested  a  hearing  of  the  rea- 
sons for  that  decision. 

(c)  Hearings  held  under  this  section 
shall  be  conducted  by  the  Regional 
Administrator,  or  his  designee,  in  an 
orderly  and  expeditious  manner.  A 
record  of  the  proceeding  shall  be  made 
by  either  tape  recording  or  verbatim 
transcript. 

(d)  Any  person  may  appear  at  the 
hearing  and  submit  oral  or  written 
statements  and  data  and  may  be  repre- 
sented by  counsel  or  other  authorized 
representative.  Any  person  may  pres- 
ent written  statements  for  the  hearing 
file  prior  to  the  time  the  hearing  file  is 
closed  to  public  submissions,  and  may 
present  proposed  findings  and  recom- 
mendations. The  Regional  Admlnistra- 
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tor  or  his  designee  shall  afford  the 
partKipants  an  opportunity  for  rebut- 
tal. 

(e)  The  Regional  Administrator,  or 
his  designee,  shall  have  discretion  to 
establish  reasonable  limits  on  the 
nature,  amoimt  or  form  of  presenta- 
tion of  documentary  material  and  oral 
presentations.  No  cross  examination  of 
any  hearing  participant  shall  be  p>er- 
mitted,  although  the  Regional  Admin- 
istrator, or  his  designee,  may  make  ap- 
propriate inquiries  of  any  such  partici- 
pant. 

(f)  The  Regional  Administrator  or 
his  designee  shall  allow  a  reaonable 
time  after  the  close  of  the  public  hear- 
ing for  submission  of  written  com- 
ments. After  such  time  has  expired, 
unless  such  period  Is  extended  by  the 
Regional  Administrator  or  his  desig- 
nee for  good  cause,  the  hearing  file 
shall  be  closed  to  additional  public 
written  comments. 

(g)  No  later  than  the  time  a  public 
notice  of  proposed  determination  Is 
Issued,  a  Record  Clerk  shall  be  desig- 
nated with  responsibility  for  maintain- 
ing the  administrative  record  identi- 
fied in  paragraph  231.5(e).  Copying  of 
any  documents  in  the  record  shall  be 
permitted  under  appropriate  arrange- 
ments to  prevent  their  loss.  The 
charge  for  copying  shall  be  In  accord- 
ance with  the  written  schedule  con- 
tained in  Part  2  of  this  Chapter. 

S  231.5    Recommended  determination. 

(a)  The  Regional  Administrator  or 
his  designee  shall,  within  30  days  after 
the  conclusion  of  the  public  hearing 
(but  not  t>efore  the  end  of  the  com- 
ment period),  or,  if  no  hearing  Is  held, 
within  IS  days  after  the  expiration  of 
the  conunent  period  on  the  public 
notice  of  the  proposed  determination, 
either  withdraw  the  proposed  determi- 
nation or  prepare  a  recommended  de- 
termination to  prohibit  or  withdraw 
specification,  or  to  deny,  restrict,  or 
withdraw  the  use  for  specification,  of 
the  disposal  site  because  the  discharge 
of  dredged  or  fill  material  at  such  site 
could  have  an  unacceptable  adverse 
effect. 

(b)  Where  a  recommended  determi- 
nation Is  prepared,  the  Regional  Ad- 
ministrator or  his  designee  shall  for- 
ward the  recommended  determination 
and  administrative  record  to  the  Ad- 
ministrator for  review,  with  a  copy  of 
the  recommended  determination  to 
the  Assistant  Administrator  for  Water 
and  Waste  Management. 

(c)  Where  the  Regional  Administra- 
tor, or  his  designee,  decides  to  with- 
draw the  proposed  determination,  he 
shall  notify  the  Administrator  by  mail, 
with  a  copy  to  the  Assistant  Adminis- 
trator for  Water  and  Waste  Manage- 
ment, who  shall  have  10  days  from  re- 
ceipt of  such  notice  to  notify  the  Re- 
gional Administrator  of  his  intent  to 
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review  such  withdrawal.  If  the  Admin- 
istrator does  not  notify  him.  the  Re- 
gional Administrator  shall  give  notice 
of  the  withdrawal  of  the  proposed  de- 
termination as  provided  in  (231.3.  If 
the  Administrator  does  decide  to 
review,  the  Regional  Administrator  or 
his  designee  shall  forward  the  admin- 
istrative record  to  the  Administrator 
for  a  final  determination  under  {  231.6. 
Where  there  is  review  of  a  wlthdra^wal 
of  proposed  determination  or  review  of 
a  recommended  determination  under 
(231.6,  final  agency  action  does  not 
occur  imtU  the  Administrator  makes  a 
final  determination. 

(d)  Any  recommended  determination 
shaU  include  the  following: 

(DA  svmunary  of  the  unacceptable 
adverse  effects  that  could  occur  from 
use  of  the  disposal  site  for  the  pro- 
posed discharge: 

(2)  Recommendations  regarding  a 
final  determination  to  prohibit,  deny, 
restrict,  or  withdraw,  which  shall  con- 
firm, or  modify  in  whole  or  in  part, 
the  proposed  determination; 

(e)  The  administrative  record  shall 
consist  of  the  following: 

(DA  copy  of  the  proposed  determi- 
nation, public  notice,  written  com- 
ments on  the  public  notice  and  written 
submissions  In  the  hearing  file; 

(2)  A  transcript  or  recording  of  the 
public  hearing,  where  a  hearing  was 
held; 

(3)  The  recommended  determina- 
tion; 

(4)  Where  possible  a  copy  of  the 
record  of  the  Corps  or  the  state  per- 
taining to  the  site  in  question; 

(5)  Any  other  Information  consid- 
ered by  the  Regional  Administrator  or 
his  designee. 

(231.6    Adminiatrator'a    final    determina- 
tion. 

(a)  After  reviewing  the  recommenda- 
tions of  the  Regional  Administrator  or 
his  designee,  the  Administrator  shall 
within  30  days  of  receipt  of  the  recom- 
mendations and  administrative  record 
initiate  consultation  with  the  Chief  of 
Engineers  and,  where  applicable,  the 
State.  The  Chief  of  Eiigineers,  and, 
where  applicable  the  State  shall  have 
15  days  to  notify  the  Administrator  of 
their  intent  to  take  corrective  action 
to  prevent  an  unacceptable  adverse 
effect<s).  satisfactory  to  the  Adminis- 
trator. The  Administrator  shall  then 
make  a  final  determination  affirming, 
modifjing.  or  rescinding  the  recom- 
mended determination.  The  final  de- 
termination shall  describe  the  satisfac- 
tory corrective  action,  if  any,  make 
findings,  and  state  the  reasons  for  the 
final  determination.  Notice  of  such 
final  determination  shall  be  published 
as  provided  In  (231.3.  and  shall  be 
given  to  all  persons  who  participated 
In  the  public  hearing.  Notice  of  the 
Administrator's    final .  determination 
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ipay  also  be  published  in  tiie  Federal 
Register  whenever  the  Administrator 
decides  that  such  publication  is  appro- 
priate. For  purposes  of  judicial  review. 
a  final  determination  constitutes  final 
agency  action  under  section  404(c)  of 
the  Act. 

f  231.7     Emeryenry  procedure. 

(a)  Where  a  permit  has  already  been 
issued  and  the  Administrator  has 
reason  to  believe  that  a  discharge 
under  the  permit  presents  an  immi- 
nent danger  of  irreparable  harm  to 
municipal  water  supplies,  shellfish 
beds  and  fishery  areas  (including 
spawning  and  breeding  areas),  wildlife, 
or  recreational  areas,  and  that  the 
public  health,  interest,  or  safety  re- 
quires, the  Administrator  may  ask  the 
Chief  of  E^nglneers  to  suspend  the 
permit  under  33  CFR  325.7  pending 
completion  of  proceedings  under  Part 
231.  If  the  Chief  of  Engineers  does  not 
suspend  the  permit,  the  Administrator 
may  suspend  the  specification  of  the 
site  pending  completion  of  proceedings 
under  Part  231.  Notice  of  such  suspen- 
sion by  the  Administrator  shall  be 
sent  to  the  permittee  and  the  Chief  of 
EInglneers  and  shall  also  be  published 
as  provided  in  5  231.3.  If  a  permit  is 
suspended,  the  Administrator  and  Re- 
gional Administrator  (or  his  designee) 
may.  where  appropriate,  shorten  the 
times  allowed  by  these  regulations  to 
take  particular  actions. 

1231.8     Exteniiion  of  time 

The  Administrator  may.  upon  a 
showing  of  good  cause,  extend  the 
time  requirements  in  these  regula- 
tions. Notice  of  any  such  extension 
shall  be  published  in  the  Federal  Reg- 
ister and.  as  appropriate,  through 
other  forms  of  notice. 

[PR  Doc.  79-7546  PUed  3-12-79;  8:45  am] 
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DEPARTMENT  OF  HEALTH, 
EDUCATION  AND  WELFARE 

Offka  •!  EdoMtioN 

145  at  Pari  «7] 

KMJAl  EiMnOYMEHT  OPfOITUMITY  IN 
nnUC  MOA0CASTV4O 

AGENCIES:  Office  for  CivU  Rights. 
HEW. 

ACTION:  Notice  of  Decision  to  Devel- 
op Regulations. 

SUMMARY:  The  Office  for  avil 
Rights  plans  to  publish  regulations  to 
implement  Section  398  of  the  Commu- 
nications Act  of  1934  which  was 
amended  by  the  Public  Telecommuni- 
cations Financing  Act  of  1978.  Pub.  L. 
95-567.  The  amendment  Ls  designed  to 
ensure  equal  opportunity  and  prohibit 
discrimination  in  employment  on  the 
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grounds  of  race,  color,  religion,  nation- 
al origin,  or  sex  by  public  telecommu- 
nications entities  receiving  Federal 
funds.  The  regulations  will  specify  the 
responsibilities  of  the  Corporation  for 
Public  Broadcasting  and  the  Office  for 
Civil  Rights  in  civil  rights  compliance 
and  enforcement  activities,  provide 
standards  for  determining  the  compli- 
ance of  recipient  telecommunications 
entities,  identify  data  collection  and 
data  maintenance  activities,  and  estab- 
lish complaint  processing  procedures. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Patricia  S.  Fleming,  room  5400. 
HEW  North  Building.  330  Indepen- 
dence Avenue  SW..  Washington. 
D.C.  20201.  telephone  (202)  245- 
947(^. 

David  S.  Tatel 
Dt  rector. 
Office  for  Ciril  RUfhts. 
February  14,  1979. 
(FR  Doc.  79-7627  Filed  3  12  79:  845  am] 


[6730-01 -M] 
FEDERAL  MARITIME  COMMISSION 

(4«  CFI  Port  soil 

(Docket  79-12] 

IMPtOVEMENTS  IN  PtEHCARING  AND 
DISCOVERY  PROCEDURES 

AGENCY:  Federal  Maritime  Commis 
sion. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  is  considering  revisions  to 
its  rules  of  practice  and  procedure  to 
Improve  prehearing  and  discovery  pro- 
cedures. This  action  is  under  consider- 
ation because  discovery  procedures  In 
the  Federal  courts,  whose  rules  closely 
parallel  those  of  the  Commission  in 
this  area,  are  believed  to  be  causing 
undue  delay  and  expense  in  litigation. 
The  Commission  is  inviting  comments 
on  specific  matters  to  determine  if 
similar  problems  exist  in  Commission 
proceedings  and.  If  so.  what  changes  in 
the  rules  are  necessary. 

DATES:  Comments  must  be  submitted 
on  or  before  May  14.  1979. 

ADDRESSES:  Comments  (origiruil 
and  fifteen  copies)  to:  Francis  C. 
Humey.  Secretary.  Federal  Maritime 
Commission.  1100  L  Street  NW.. 
Washington.  D.C.  20573. 

FOR  FURTHER  INFORMATION 
CONTRACT: 

Francis  C.  Humey.  Secretary.  Feder- 
al Maritime  Commission.  1100  L 
Street  NW..  Washington.  D.C.  20573. 
Telephone  (202)  523-5725. 


SUPPLEMENTARY  INFORMATION: 
For  some  time  the  Commission  has 
been  seeking  to  improve  its  rules  of 
practice  and  procedure  in  an  effort  to 
ensure  that  formal  proceedings  do  not 
experience  undue  delay.  Numerous  re- 
visions to  the  rules  have  caused  exten- 
sive changes  to  the  prehearing  pha.se 
of  Commission  proceedings  as  well  as 
to  other  phases  of  these  proceedings. 

£>espite  ail  of  these  changes  to  the 
rules,  the  Commission  has  obser\-ed 
that  undue  formality  and  delay  still 
occurs  and  that  some  degree  of  simpli- 
fication and  streamlining  may  still  be 
desirable.  The  primary  area  of  concern 
relates  to  the  prehearing  and  discov- 
ery phase.  In  this  regard,  the  Commis- 
sion notes  that  the  Federal  courts, 
whose  rules  of  discovery  are  essential- 
ly followed  by  the  Commission,  have 
Increasingly  complained  that  certain 
defects  in  the  discovery  rules  are  lead- 
ing to  unnecessary  delay  and  expense 
in  the  preliminary  stages  of  litigation. 
In  response  to  these  complaints  two 
committees  have  studied  the  Federal 
rules  and  have  made  specific  recom- 
mendations for  reform.  The.se  commit- 
tees are  the  Special  Committee  for  the 
Study  of  Discovery  Abuse.  Section  of 
Litigation.  American  Bar  Association, 
which  issued  a  report  in  October  1977, 
approved  by  the  ABA  on  December  2, 
1977.  and  the  Committee  on  Rules  of 
Practice  and  Procedure  of  the  Judicial 
Conference  of  the  United  States, 
which  issued  its  Preliminary  Draft  of. 
Proposed  Amendments  in  March  1978. 
See  77  Federal  Rules  Decisions  613. 
Other  agencies  have  been  considering 
revisions  to  their  rules  in  an  effort  to 
expedite  and  simplify  administrative 
proceedings.  See.  e.g..  Di»sivfry  Rules; 
Revisions,  Federal  Trade  Commission. 
43  F.R.  56862.  December  4,  1978. 

The  ABA  and  Judicial  Conference 
Committees  have  identified  specific 
problem  areas  which  have  been  delay- 
ing court  proceedings.  The  major 
areas  studied  by  those  committees 
relate  to  the  present  scope  of  discov- 
ery, the  use  of  discovery  conferences, 
the  use  of  depositions,  excessive  use  of 
interrogatories,  the  need  to  impose 
sanctions  on  parties  who  do  not  coop- 
erate in  either  seeking  or  responding 
to  discovery,  and  miscellaneous  mat- 
ters. Although  these  areas  may  reflect 
problems  which  are  presently  affect- 
ing courts  adversely,  it  does  not  neces- 
sarily follow  that  similar  problems  are 
affecting  Commission  proceedings. 
Before  considering  further  revisions  to 
its  riiles.  therefore,  the  Commission 
believes  that  it  would  be  prudent  to 
Invite  comments  from  the  public  to  de- 
termine whether  such  problems  do  in 
fact  exist  In  Commission  proceedings 
and.  if  so,  whether  the  recommenda- 
tions of  the  committees  mentioned  or 
other  recommendations  for  Improving 
our  rules  of  practice  and  procedure 


should  be  adopted.  In  the  latter  cate- 
gory, for  example,  it  might  be  desir- 
able to  require  written  Justification  or 
a  statement  of  its  case  when  a  party 
seeks  to  invoke  the  Commission's  dis- 
covery processes.  Moreover,  perhaps 
the  present  procedure  by  which  a 
party  seeking  discovery  must  file  a 
motion  to  compel  If  the  responding 
party  objects  to  furnishing  the  re- 
quested information  could  be  im- 
proved by  requiring  the  objecting 
party  to  file  a  motion  to  quash  to 
which  the  seeking  party  could  reply, 
thus  reducing  the  number  of  pleadings 
filed  and  enabling  the  presiding  offi- 
cer to  issue  rulings  more  promptly. 

Accordingly,  the  Commission  is  in- 
viting comments  on  the  following  mat- 
ters. These  conunents  will  assist  the 
Commission  In  determining  whether 
further  revisions  to  our  rules  of  prac- 
tice and  procedure  are  warranted  and, 
if  so.  what  specific  changes'  should  be 
made.  For  this  reason  the  Commission 
is  publishing  this  Advance  Notice  of 
Proposed  Rulemaking  prior  to  publica- 
tion of  proposed  rules  upon  which  the 
public  will  again  t)e  invited  to  com- 
ment, as  authorized  by  sections  22,  27, 
and  43  of  the  Shipping  Act.  1916  (46 
U.S.C.  821,  826.  and  841a)  and  by  sec- 
tion 4  of  the  Administrative  Procedure 
Act  (5  U.S.C.  553). 

Matters  Upon  Which  CoiofENTS  ari 
Requested 

1.  77k  scope  of  discovery  {standard 
of  relevancyy—TYie  present  standard  of 
relevancy  In  both  the  court  and  Com- 
mission rules  essentially  requires  that 
discovery  be  "relevant  to  the  subject 
matter."  It  is  believed  that  this  broad 
standard  leads  to  abuse  by  encourag- 
ing excessive  fishing  expeditions.  The 
ABA  Committee  suggests  narrowing 
the  standard  to  "relevant  to  the  issues 
raised  by  the  claims  or  defenses  of  any 
party."  The  Judical  Conferences  Spe- 
cial Conmiittee  believes  that  the 
ABA'S  recommended  standard  Is  still 
too  broad  and  suggests  "relevant  to 
the  claim  or  defense  of  any  other 
party."  Should  either  of  these  stand- 
ards be  adopted  by  the  Commission? 

2.  Early  discovered  conferences— 
Both  the  ABA  and  Judicial  Confer- 
ence Committees  urge  counsel  to  meet 
early  In  a  prcKeedlng  on  a  volunatry 
basis  to  plan  discovery  an  sJso  recom- 
mend that  counsel  have  the  riftht  to 
request  the  presiding  judge  to  convene 
a  conference  to  establish  a  discovery 
plan  and  schedule,  provided  that  coun- 
sel have  first  made  a  good-faith  effort 
to  agree  upon  issues  and  discovery  pro- 
cedures without  success.  Nothing  In 
the  Commission's  rules  prevents  any 
party  from  requesting  such  a  confer- 
ence at  any  time  regardless  of  prior  at- 
tempts to  seek  agreement.  See,  e.g.. 
Rules  73  and  201(bK2),  46  CFR  502.73 
and  502.201(b)(2).  Is  there  any  reason 
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to  modify  the  Commission's  rules,  for 
example,  by  requiring  early  discovery 
conferences  except  where  they  are 
clearly  unnecessary? 

3.  More  flexible  means  to  take  deposi- 
tions—Both the  ABA  and  Judicial 
Conference  Committees  suggest  that 
discovery  rules  permit  telephonic  de- 
positions, depositions  recorded  by 
other  than  stenographic  means,  and 
depositions  taken  out  of  the  presence 
of  an  officer  administering  oaths 
during  the  entire  deposition  or  part  of 
It.  The  suggestions  would  nevertheless 
require  that  some  form  of  electronic 
recording  take  place.  The  Commis- 
sion's rules  permit  the  taking  of  depo- 
sitions out  of  the  presence  of  the  pre- 
siding Judge  but  In  front  of  someone 
authorized  to  administer  oaths  who 
usually  records  the  deposition  steno- 
graphlcally.  Is  there  any  need  to  liber- 
alize the  Commission's  rules  In  this 
area? 

4.  Broader  use  of  depositions  as  evi- 
dence—The Judicial  Conference  Com- 
mittee suggests  that  the  Federal  rules 
be  amended  to  permit  the  use  of  depo- 
sitions of  any  person  for  any  purpose 
permitted  by  the  Federal  Rules  of  Evi- 
dence such  as  to  show  prior  Inconsist- 
ent statements  or  to  use  statements  of 
agents  against  their  principles.  Also 
the  Committee  would  allow  use  of  de- 
positions taken  In  a  prior  proceeding 
to  be  used  against  a  party  who  had  op- 
portunity to  examine  the  deponent  In 
that  proceeding.  The  Commission's 
niles  are  rather  liberal  In  allowing  the 
use  of  depositions  as  evidence  but 
appear  to  be  slightly  more  restrictive 
regarding  the  use  of  depositions  of 
non-parties  than  those  of  parties.  See 
Rules  203(a)(2)  and  203(a)<3).  The  Ad- 
ministrative Procedure  Act  also  speci- 
fies that  "[a]ny  oral  or  documentary 
evidence  may  be  received. . . ."  The  lib- 
eral use  of  depositions  can  often 
reduce  the  length  of  formal  eviden- 
tiary hearings.  Is  there  any  need  to 
amend  the  Commission's  rules  in  this 
area  to  encourage  greater  use  of  depo- 
sitions to  reduce  the  length  of  hear- 
ings or  for  any  other  reason? 

6.  Limitation  on  numbers  of  inter- 
rogatories—The  ABA  Committee  sug- 
gests limiting  the  number  of  Interroga- 
tories to  30  as  of  right,  with  leave  of 
the  court  required  to  serve  a  greater 
number,  upon  a  showing  of  necessity. 
The  Judicial  Conference's  Conunlttee 
suggests  that  each  court  decide  what 
limits.  If  any,  are  necessary.  The  Com- 
mission's rules  allow  limitations  to 
prevent  "annoyance,  expense,  embar- 
rassment, or  oppression."  Rule  206(b). 
However,  the  Commission's  rules  also 
permit  second-wave  discovery  or  even 
fiulher  waves.  See  Rule  201(b)(2).  Is 
there  a  need  to  Impose  limitations  In 
the  Conunlsslon's  rules,  either  by 
limiting  numbers  or  waves  of  Interrog- 
atories or  by  requiring  a  prior  Justlfl- 
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cation  to  be  furnished  by  the  party 
serving  Interrogatories? 

6.  Miscellaneous  suooestions  by  the 
ABA  and  Judicial  Conference's  Com- 
mittees—The two  Committees  touch 
upon  other  problem  areas,  such  as  the 
need  for  a  responding  party  to  assem- 
ble materials  as  kept  In  the  usual 
course  of  business  or  by  category  or  to 
specify  records  to  be  studied  by  the 
seeking  party  In  lieu  of  providing 
greatly  detailed  answers.  Compare 
Conunlssion  Rule  206(c).  Also,  the 
Committees  would  add  more  sanctions 
to  Federal  Rule  37  (similar  to  Commis- 
sion Rules  210  and  211(b))  In  case  of 
discovery  abuse  or  failure  of  a  party  to 
cooperate  or  use  discovery  properly. 
The  sanctions  would  apply  to  those 
parties  falling  to  seek  Information  as 
well  as  those  refusing  to  respond.  The 
Commission's  rules,  cited  above,  al- 
ready authorize  the  Imposition  of 
sanctions  but  only  against  responsive 
parties  refusing  to  comply  with  orders 
of  the  Commission  or  presiding  Judge. 
Is  there  any  need  to  amend  the  Com- 
mission's rules  to  make  parties  seeking 
discovery  or  falling  to  utilize  discovery 
subject  to  possible  sanctions? 

7.  Written  justification  for  discov- 
ery—The Commission's  rules  presently 
permit  discovery  to  commence  without 
any  prior  showing  of  need  or  Justifica- 
tion. Perhaps  a  requirement  that  a 
party  seeking  discovery  provide  a  writ- 
ten Justification  based  upon  that 
party's  claims  or  contentions  may  help 
to  prevent  abuse.  Or  perhaps  discovery 
should  be  limited  to  the  testing  of 
written  cases  presented  by  the  parties 
at  or  before  a  prehearing  conference. 
Such  a  procedure  would  certainly 
eliminate  excessive  fishing  exi>edl^ 
tions,  thereby  helping  to  curtail  the 
unnecessarily  lengthy  and  costly  pre- 
hearing phases  of  Commission  pro- 
ceedings. 

8.  Changes  in  procedure  regarding 
filing  of  objections  and  motioru  to 
compel— At  present  the  Commission's 
rules  contemplate  voluntary  requests 
and  responses.  If  there  are  no  re- 
sponses or  If  there  are  objections,  the 
procedure  Is  that  the  questioning 
party  file  a  motion  to  compeL  This  Is 
usually  followed  by  a  reply  repeating 
the  earlier  objections.  An  alternative 
procedure  which  would  eliminate  such 
a  duplicative  pleading  would  simply 
permit  the  objecting  party  to  move  to 
quash  and  the  seeking  party  to  reply 
to  the  motion.  Issue  would  be  Joined  In 
a  simpler  fashion.  Should  such  alter- 
native be  adopted  by  the  Commission? 

9.  Clarification  of  requirement  that 
counsel  confer  before  <r  ruiing  can  be 
issued  on  a  motion  to  compel— The 
Commission's  rules  presently  require 
counsel  to  confer  and  seek  agreement 
before  the  presiding  judge  can  rule 
upon  a  motion  to  compel.  See  Rules 
206(a)  and  207(c).  In  some  cases  It  ap- 
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pears  that  parties  believe  that  they 
need  not  or  should  not  confer  until  a 
formal  motion  has  been  filed.  The  pur- 
pose of  the  requirement  in  the  rules, 
however,  is  to  encourage  agreement 
and  narrowing  of  issues  and  not  to  en- 
courage the  filing  of  formal  motions. 
Should  these  rules  be  clarified  or 
should  parties  be  encouraged  to  seek 
agreement  on  discovery  matters  by 
some  other  means,  such  as  a  compul- 
sory meeting  of  counsel  prior  to  the 
prehearing  conference? 

The  public  is  Invited  to  submit  any 
other  comments  relevant  to  the  Com- 
mission's consideration  of  improve- 
ments in  prehearing  procedures. 


PtOPOSED  KULES 

By  the  Commission. 

Pramcis  C.  Hcrnxy, 
Secretary. 
(FR  Doc.  7»-7481  PUed  3-12-79:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE, 
AGRICULTURAL  MARKETING  SERVICE 

[7  CFt  PAITS  1073,  1097,  1102,  1104.  110*. 
1IM,  11M,  11M,  nXX  I13S] 

(E>ocket  Nos.  AO-231-A47.  etc] 
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Docket  Hoa. 


1CFR  Parte 

UM 


10T3. 
1007. 
IIM. 
IIM. 

uoa. 

tIM. 
1120. 
1133. 
lUi. 


.  Tezaa ~_ 

.  Wichita.  Kanaaa 
,  Memphis.  Ti 


.  Fort  Smith.  Arfcamaa . 
.  Rf<i  RIvvr  Valley . 


.  OkJahoma  Metropolitan . 
.  CentnU  Arfcaniaa 


.  l4jbbork  Planrlew.  Texaa . 

.  Texaa  Panhandle 

.  Rio  Orande  Valley 


AC>-a31-A4T 
AO-ITS-AM 
AO->lt-ASS 
AO-Sn-AM 
AO-2M^A3« 
AO-210  A43 
AO-M3  A33 
AO-«3S-An 
AO-Ma-A>l 
A<>-n»-A37 


AGENCY:  Agricultural  Marketing 
Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  final  decision  pro- 
vides for  changes  in  the  present  order 
provisions  based  on  an  industry  pro- 
posal which  was  considered  at  a  public 
hearing  held  November  8.  1978.  The 
amendments  provide  for  an  Increase  in 
the  funding  rate  of  the  advertising 
and  promotion  program  of  each  order 
and  also  tie  such  rate  to  the  level  of 
producer  pay  prices  in  the  10  orders. 
The  funding  period  for  the  program 
would  be  changed  from  a  quarterly 
period  to  a  semiannual  period.  Produc- 
ers who  do  not  want  to  participate  in 
the  program  would  have  one  month 
instead  of  15  days  to  submit  refund  re- 
quests. Refunds  to  producers  would  be 
made  on  a  monthly  basis  rather  than 
quarterly.  The  changes  In  the  funding 
rate  are  necessary  to  restore  the  pro- 
motional effort  in  these  markets  to 
the  level  initially  contemplated  by 
producers  and  to  keep  the  funding 
rate  current  with  changes  in  the  econ- 
omy. 

FOR  FURTHER  INFORMATION 
OONTACT: 

Robert  P.  Groene.  Marketing  Spe- 
cialist. Dairy  Division.  Agricultural 
Marketing  Service.  VS.  Department 


of    Agriculture.    Washington.    D.C. 
20250.(202)447-4824. 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 
Notice  of  hearing:  Issued  October  20. 
1978.  published  October  25.  1978  (43 
FR  49810).  Recommended  decision: 
Issued  January  25.  1979.  published 
January  31.  1979  (44  FR  6107). 

PnXUMIIf  ART  STATTMXirr 

A  public  hearing  was  held  upon  pro- 
posed amendments  to  the  marketing 
agreements  and  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was 
held,  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601 
et  $eq.).  and  the  applicable  rules  of 
practice  pursuant  to  notice  thereof 
issued  on  October  20.  1978  (43  FR 
49810). 

Upon  the  basis  of  the  evidence  lntn>- 
duced  at  the  hearing  and  the  record 
thereof,  the  Acting  Deputy  Adminis- 
trator, Marketing  Program  Oper- 
atlonis.  on  January  25.  1979  (44  FR 
6107).  filed  with  the  Hearing  Clerk, 
United  SUtes  Department  of  Agricul- 
ture, his  recommended  decision  con- 
taining notice  of  the  opportunity  to 
fUe  written  exceptions  thereto. 

The   material    issues,    findings   and 


conclusions,  rulings,  and  general  find- 
ings of  the  recommended  decision  are 
hereby  approved  and  adopted  and  are 
set  forth  in  full  herein  with  the  fol- 
lowing modifications: 

Imdcx  op  Chahcss 

1.  Under  the  heading  "1.  The  level  of 
the  funding  rate  for  the  Advertising 
and  Promotion  program."  5  new  para- 
graphs are  added  at  the  end  of  such 
section. 

2.  Under  the  heading  "2.  Revision  of 
administrative  provisions  of  the  Adver- 
tising and  Promotion  program:  (a) 
Semiannual  operating  periods,"  2  new 
paragraphs  are  added  at  the  end  of 
such  section. 

The  material  issues  on  the  record 
relate  to: 

1.  The  level  of  the  funding  rate  for 
the  Advertising  and  Promotion  pro- 
gram. 

2.  Revision  of  administrative  provi- 
sions of  the  Advertising  and  Promo- 
tion program: 

(a)  Semiannual  operating  periods. 

(b)  Time  period  for  market  adminis- 
trator to  refund  deductions  to  nonpar- 
ticipating  producers. 

(c)  Term  of  office  of  Agency  mem- 
bers. 

(d)  Conforming  changes.(l)  Semian- 
nual preparation  of  Agency  budgets. 

(ii)  Announcement  by  market  ad- 
ministrator of  the  funding  rate. 

(ill)  Miscellaneous  conforming 
changes. 

(iv)  Changes  required  to  accommo- 
date to  the  seasonal  base  plan  provi- 
sions scheduled  to  become  effective  on 
September  1.  1979. 

PlHDtKGS  AHD  CONCLOSIOlfS 

The  following  findings  and  conclu- 
sions on  the  material  issues  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof: 

1.  THX  LZVCL  OP  THX  PUHDIHG  RATI  POR 
THK  AOVCRTISUVC  AHD  PROMOTION  PRO- 
CRAM 

The  funding  rate  for  the  advertising 
and  promotion  program  under  each  of 
the  10  orders  included  in  this  proceed- 
ing should  be  modified  by  changing 
the  present  5-cent  rate  to  a  rate  deter- 
mined yearly  by  multiplying  the 
simple  average  of  the  "weighted  aver- 
age prices"  applicable  during  the  pre- 
ceding calendar  year  for  each  of  the  10 
orders  by  0.8  percent. 

Under  the  revised  funding  formula, 
a  simple  average  of  the  monthly 
"weighted  average  prices"  for  the  pre- 
ceding calendar  year  under  each  of  the 


10  orders  Involved  in  this  proceeding 
would  be  computed  by  the  market  ad- 
ministrator of  the  respective  order  as 
soon  as  possible  after  the  end  of  the 
preceding  calendar  year  to  jdetermine 
the  annual  weighted  average  price  for 
each  order.'  A  simple  average  of  the 
annual  weighted  average  prices  for  the 
10  markets  would  then  be  computed  to 
determine  the  annual  weighted  aver- 
age price  for  the  lO-markets  combined. 
This  annual  weighted  average  price 
would  then  be  multiplied  by  0.008  and 
rounded  to  the  nearest  Vi-cent  to  de- 
termine the  actual  rate  of  assessement 
to  be  effective  for  the  following  July 
1-June  30  period. 

The  advertising  and  promotion  pro- 
gram applicable  under  the  10  orders 
was  made  effective  in  April  1973.  The 
program  has  been  funded  since  its  in- 
ception through  a  monthly  5-cent  per 
hundredweight  assessment  on  milk  de- 
livered during  the  month  by  participa- 
tion producers.  The  money  Is  deducted 
by  the  market  administrator  In  the 
computation  of  the  blend  price  and 
turned  over  to  an  agency  of  producer 
representatives.  Certain  reserves  are 
withheld  by  the  market  administrator 
to  cover  refunds  to  producers  and  ad- 
ministrative costs. 

The  advertising  and  promotion 
agency  under  each  of  the  10  orders  is 
responsible  for  the  development  and 
Implementation  of  programs  and  pro- 
jects approved  by  the  Secretary  and 
designed  to  carry  out  the  purposes  of 
the  Act.  The  scope  of  the  agency's  ac- 
tivities may  include  the  establishment 
of  research  and  development  projects, 
advertising  on  a  non-brand  basis,  sales 
promotion,  and  education,  and  other 
programs  designed  to  improve  or  pro- 
mote the  domestic  marketing  and  con- 
sumption of  milk  and  its  products. 

An  increase  in  the  funding  rate  was 
proposed  by  Associated  Milk  Produc- 
ers. Inc.  (AMPI).  on  behalf  of  more 
than  4.000  dairy  farmer  members 
whose  milk  is  marketed  as  producer 
milk  under  the  10  orders  included  in 
this  proceeding.  The  cooperative's  rep- 
resentaUve  testified  that  the  costs  of 
operating  the  agencies  in  the  separate 
makets  had  escalated  since  the  pro- 
gram was  Initiated  while  revenue  to 
support  the  agencies  had  not  kept 
pace.  For  this  reason,  the  cooperative 
proposed  that  the  revenue  for  funding 
the  program  be  fixed  as  a  percentage 
of  the  producers'  income  in  order  to 
keep  pace  with  the  inflationary  trend 
in  the  nation's  economy. 


'  For  oomputatlons  prior  to  the  month  of 
July  1979,  the  month  wHen  the  market  ad- 
ministrator first  computes  a  weighted  aver- 
age price  (or  each  of  the  10  maritets,  it  will 
be  necessary  to  use  the  'uniform  price  plus 
5  cents."  Also,  for  the  computations  involv- 
ing the  Memphis.  Tennessee  and  Port 
Smith.  Arlcansas  milk  orders,  which  are  in- 
dividual-handler pool  orders.  It  will  be  nec- 
essary to  use  a  market-wide  weighted  aver- 
age price. 


PROPOSED  RULES 

The  cooperative's  representative  in- 
dicated that  the  advertising  and  pro- 
motion acti\'ities  of  the  10  separate 
agencies  are  coordinated  through  the 
Southwest  United  Dairy  Industry  As- 
sociation (UDIA)  which  was  formed 
for  that  purpose  in  1973.  Southwest 
UDIA  provides  assistance  to  the  sepa- 
rate order  agencies  in  their  overall 
budget  preparation  and  program  de- 
velopment. This  is  accomplished 
through  the  develQpment  of  a  pro- 
posed progrtun  for  the  10-market 
region  by  Southwest  UDIA.  The  pro- 
posed program  is  then  presented  to 
each  of  the  order  agencies  for  their 
consideration  and  approval.  Each  of 
the  10  agencies  contributes  to  the 
total  cost  of  the  overall  program  l>ased 
upon  the  funds  availsible  through  the 
advertising  and  promotion  program  of 
the  respective  order. 

Proponent  cooperative  indicated 
that  the  ad\'eriising  and  promotion 
agencies  in  the  10  federal  orders  allot 
approximately  50  percent  of  their 
funds  to  Dairy  Council,  Inc.  (DCI). 
The  remaining  funds  of  the  separate 
agencies  of  the  10  orders  are  expended 
through  coordinated  advertising  and 
promotion  activities  recommended  by 
Southwest  UDIA  and  approved  by  t^e 
separate  agencies. 

At  the  request  of  the  proponent  co- 
operative, a  representative  of  DCI  pre- 
sented Informalion  at  the  hearing  re- 
garding the  Council's  organizational 
structure,  its  activities  and  Its  need  for 
additional  funds  to  operate  a  more  ef- 
fective program.  The  representative 
stated  that  DCI  Is  a  non-profit,  nutri- 
tion education  and  communications 
organization.  It  Is  an  affiliated  unit  of 
National  Dairy  Council  (NDC)  and  has 
its  headquarters  in  San  Antonio. 
Texas.  At  the  time  of  the  hearing.  DCI 
maintained  17  field  offices  in  major 
cities  throughout  the  10  Federal  order 
markets.  Its  st  af  f  consists  of  nutrition- 
ists, dietitians,  home  economists,  and 
communication  specialists  who  dis- 
seminate nutritional  Information  to 
21.5  million  people  in  six  states. 

The  representative  Indicated  that 
the  advertising  and  promotion  agen- 
cies under  each  of  the  10  orders  in- 
volved In  this  proceeding  invest  in  the 
Council's  basic  program.  Each  agen- 
cy's investment  is  proportionate  to  the 
funding  by  participating  prtxlucers  of 
the  respective  orders.  In  addition,  two 
agencies  were  investing  funds  in  sup- 
plementary programs  to  intensify  the 
Council's  efforts  in  the  respective  mar- 
kets. 

The  Council's  representative  indicat- 
ed that  additional  funds  are  needed  to 
restore  the  Council's  activities  to  the 
level  of  operation  in  effect  when  the 
advertising  and  promotion  program 
was  initiated  in  1978  under  the  10 
orders.  Funds  available  to  DCI  at  that 
time  permitted  an  expenditure  of  4.08 
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cents  per  capita.  DCI's  funding  in  1978 
averaged  5.3  cents  per  capita.  T^e  rep- 
resentative contended,  however,  that 
its  per  capita  investment  in  1978  when 
adjusted  to  reflect  changes  in  the  Con- 
sumer Price  Index  since  1973  averaged 
2.25,  or  approximately  one-half  of  the 
initial  funding  rate  In  1973. 

As  further  evidence  of  the  need  to 
Increase  the  funding  rate,  proponent 
cooperative  introduced  data  on  adver- 
tising costs  In  the  10  markets.  The 
data  indicated  that  the  cost  of  televi 
sion  advertising  had  increased  signlfi 
cantly  in  the  six  years  between  1972 
and  1978.  Newpaper  and  radio  adver 
tising   costs    In    the    10    markets    In 
creased    during    the    same    six -year 
period  but  to  a  lesser  extent  than  tele 
vision  advertising  costs. 

To  keep  the  funding  rate  of  the  ad 
vertising  and  promotion  program  cuT' 
rent  with  changes  in  the  economy,  the 
cooperatives  representative  proposed 
that  the  funding  rate  to  t>e  tied  to  the 
pay  price  that  dairy  farmers  receive 
for  their  mOk.  Then,  the  actual  contri- 
bution by  the  dairy  farmer  would 
change  as  the  price  for  his  milk 
changes.  The  cooperative  proposed 
that  the  new  rate  be  determined  by 
multiplying  the  annual  average  of  pro- 
ducer pay  prices  in  the  10  markets  for 
the  preceding  year  by  0.8  percent.  The 
new  rate  would  approximate  the  level 
at  which  producers  initially  funded 
the  program  when  the  rate  was  first 
established  in  1973.  At  that  time  the  5- 
cent  rate  represented  approximately 
0.75  percent  of  blend  prices  received 
by  dairy  fanners  in  the  10-market 
area. 

A  further  reason  cited  by  the  coo- 
perative's representative  for  tying  the 
funding  rate  to  the  pay  price  is  that  it 
would  eliminate  the  need  for  holding 
hearings  to  establish  a  new  rate  re- 
flecting changes  in  the  prices  received 
by  dairy  farmers  and  cost  increases  of 
operating  the  program  resulting  from 
inflationary  pressures  in  the  economy. 

The  representative  contended  that 
the  rate  of  deduction  for  funding  the 
program  should  be  a  common  rate  for 
the  10  orders.  He  held  that  the  sepa- 
rate agencies  under  each  of  the  10 
orders,  through  the  funding  of  Dairy 
Council  and  Southwest  UDIA,  fund 
and  operate  advertising,  promotion 
and  nutrition  education  programs  in 
common  tliroughout  the  10-order 
area.  Also,  the  cooperative  held  that 
the  procurement  area  of  the  handlers 
regulated  under  the  10  orders  consti- 
tutes one  area  of  reserve  milk  supply 
for  the  10  orders.  Producers  under  the 
10  orders  are  shifted,  as  needed,  to  bal- 
ance the  fluid  milk  requirements  of 
regulated  handlers  daily,  weekly,  and 
seasonally.  For  these  reasons,  he  pro- 
posed that  the  funding  rate  be  the 
same  for  the  10  orders,  a  rate  based 
upon  a  simple  average  of  the  blend 
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prices  of  the  10  orders  for  the  preced- 
ing calendar  year. 

The  proposed  increase  in  the  fund- 
ing rate  for  the  advertising  and  pro- 
motion program  li  warranted  in  view 
of  the  increased  costs  for  advertising 
that  have  occurred  since  the  program 
was  established  under  the  10  orders. 
The  greatest  Increase  In  the  cost  of  ad- 
vertising has  occurred  In  local  televi- 
sion. In  terms  of  dollar's  worth  of  ad- 
vertising in  1972,  television  advertising 
In  the  10-market  area  currently  costs 
$2.78  (simple  average  of  the  television 
advertising  charges  in  13  major  cities 
located  in  the  10-market  area).  The 
cost  of  newspaper  and  radio  advertis- 
ing in  the  10-market  area  also  has  in- 
creased but  not  to  the  same  extent  as 
television  advertising.  One  dollar's 
worth  of  radio  advertising  in  1972  now 
costs  $1.45  while  the  previous  one  dol- 
lar's worth  of  newspaper  advertising 
now  costs  $1.88. 

Based  upon  the  increased  costs  for 
radio  advertising,  the  funding  rate 
would  need  to  be  increased  by  2^ 
cents  to  enable  the  agencies  to  pur- 
chase the  same  quantity  of  advertising 
as  when  the  program  was  Initiated.  To 
purchase  the  same  quantity  of  news- 
paper advertising,  a  4-cent  increase 
would  be  necessary.  To  purchase  the 
same  quantity  of  television  advertis- 
ing, a  9-cent  increase  would  be  neces- 
sary. 

Under  the  funding  rate  adopted 
herein,  the  witholding  rate  for  July 
1979-June  1980  would  be  9  cents  (a  4- 
cent  Increase  over  the  cturent  rate) 
per  hundredweight.  Thus,  the  funding 
rate  adopted  herein  is  somewhat 
higher  than  the  cost  Increases  for 
radio  advertising  and  somewhat  less 
than  the  cost  increases  for  television 
advertising.  The  funding  rate,  howev- 
er, is  in  line  with  the  cost  Increases  for 
newspaper  advertising. 

Also,  the  proposed  rate  as  a  percent- 
age of  the  weighted  average  price  is  In 
line  with  the  rate  at  which  producers 
in  the  10  markets  originally  funded 
the  program.  In  1973,  when  the  adver- 
tising and  promotion  program  was 
adopted,  the  5-cent  rate  was  equal  to 
0.75  percent  of  the  weighted  average 
price  for  the  preceding  year.  By  1978, 
the  5-cent  rate  represented  only  0.45 
percent  of  the  annual  weighted  aver- 
age price.  The  reason  for  this  decline, 
of  course,  is  that  the  annual  weighted 
average  price  increased  from  $6.79  in 
1972  to  $11.05  in  1978.  while  the  5-cent 
funding  rate  has  remained  constant.'  • 

The  proposed  funding  rate  of  0.8 
percent  of  the  annual  weighted  aver- 
age price  will  permit  the  advertising 
and   promotion   programs   In   the    10 


'Official  notice  is  taken  of  tlie  monthly 
"Computation  of  Uniform  Price"  for  each  of 
the  10  orders  invloved  in  this  proceeding  for 
the  period  of  January  through  December 
1978. 


PIOfOSED  lULES 

markets  to  be  operated  at  the  level  ini- 
tially contemplated  by  producers. 
Also,  by  tying  the  funding  rate  to  the 
level  of  producer  pay  prices,  producers 
will  be  assured  that  promotional  ef- 
forts by  the  agencies  can  t>e  main- 
tained at  the  same  level  despite 
changes  in  the  economy. 

A  producer  who  is  a  member  of  2  of 
the  10  agencies  organized  under  the 
advertising  and  promotion  programs 
of  the  orders  involved  in  this  proceed- 
ing excepted  to  the  proposed  funding 
rate  as  being  too  high. 

There  is  no  way  of  establishing  a 
single  funding  rate  that  will  be  accept- 
able to  every  producer  who  wants  to 
partlolpate  in  the  program.  As  previ- 
ously noted,  the  rate  reconunended  for 
adoption  herein  Is  one  that  will  permit 
the  program  to  be  operated  at  the 
level  initially  contemplated  by  produc- 
ers. Furthermore,  any  producer  who 
wants  to  participate  in  the  program  at 
a  lower  funding  level  tha  provided  In 
the  order  may  do  so  by  electing  to  par- 
ticipate In  the  program  Intermittently. 
For  example,  a  producer  could  partici- 
pate in  the  program  for  one  or  more  6- 
month  periods  and  the  request  that 
his  money  be  refunded  for  a  6-month 
period  of  time.  By  such  means,  a  pro- 
ducer could  fimd  the  program  at  what- 
ever level  he  believes  to  be  appropri- 
ate. For  these  reasons,  the  exception 
regarding  the  level  of  the  funding  rate 
Is  hereby  denied. 

Exceptor  also  commented  that  he 
believed  a  majority  of  the  producers  in 
his  area  do  not  favor  the  current  ad- 
vertising and  promotion  program.  For 
this  reason,  he  suggested  that  a  refer- 
endiun  be  held  to  determine  whether 
producers  want  to  continue  the  adver- 
tising and  promotion  program  in  each 
of  the  orders. 

Sufficient  producer  approval  must 
be  obtained  before  the  funding  rate 
adopted  herein  can  be  made  effective 
in  each  market.  At  least  two-thirds  of 
the  producers  supplying  handlers  reg- 
ulated under  a  marketwide  pool  order 
and  three-fourths  of  the  producers 
supplying  handlers  regulated  under  an 
individual-handler  pool  order  must  ap- 
prove the  proposed  amendments  to 
the  advertising  and  promotion  pro- 
grams under  the  respective  orders. 
Through  this  means  producers  will 
have  an  opportunity  to  indicate 
whether  or  not  they  which  to  have 
such  programs  under  the  orders. 

It  should  be  noted  that  any  producer 
who  does  not  want  to  support  the  ad- 
vertising and  promotion  program  may 
ask  for  a  refimd  of  the  money  that  Is 
deducted  from  his  returns  for  funding 
the  program. 


S.  RrviSION  or  ADIOHISTaATnrS  FBOVt<' 
SICKS  or  THI  AOVSSTUnO  AND  PBOMO* 
TIOR  PSOGRAM  | 

(a)  Semiannuai  operating  periodt. 
The  yearly  operation  of  the  advertis- 
ing and  promotion  program  in  the  10 
orders  Involved  in  this  proceeding 
shall  consist  of  two  semiannual  peri- 
ods, July-Decemt)er  and  January- 
June.  A  producer  who  does  not  want 
to  participate  in  the  advertising  and 
promotion  program  shall  submit  two 
requests  during  the  year  to  obtain  a 
refimd  of  his  deductions.  Such  re- 
quests must  be  submitted  during  the 
month  of  April  for  milk  to  be  market- 
ed during  the  following  July  through 
December  period  and  during  the 
month  of  October  for  milk  to  be  mar- 
keted diuing  the  following  January 
through  June  Period. 

Under  the  current  provisions  of  the 
10  orders,  the  advertising  and  promo- 
tion agencies  conduct  their  operations 
on  a  quarterly  basis.  Producers  who 
participate  in  the  program  fund  the 
program  for  a  calendar  quarter.  Those 
producers  who  do  not  want  to  partici- 
pate in  the  program  during  a  calendar 
quarter  must  submit  a  request  to  the 
market  administrator  during  the  first 
15  days  of  the  month  preceding  such 
calendar  quarter. 

Proponent  cooperative  proposed 
that  the  program  be  operated  semian- 
nually rather  than  quarterly.  The  coo- 
perative's representative  contended 
that  the  current  quarterly  operations 
do  not  provide  sufficient  time  for  the 
agencies  to  complete  the  required  ad- 
ministrative procediu^s  in  a  satisfac- 
tory manner.  He  noted,  in  particular, 
that  additional  time  is  needed  by  the 
agencies  to  prepare  budgets. 

It  is  apparent  that  the  operation  of 
the  program  by  the  agencies  would  be 
facilitated  by  the  adoption  of  the  coo- 
perative's proposal  to  operate  the  pro- 
gram on  a  semiannual  tiasis.  Under  the 
provisions  adopted  herein,  agency 
members  would  have  the  Interval  fol- 
lowing the  close  of  the  refund  request 
period  and  the  t>egiiming  of  the  sutise- 
quent  semiannual  period,  or  one 
month,  in  which  to  prepare  and 
submit  to  the  Secretary  for  approval  a 
budget  showing  the  projected  amounts 
to  be  collected  during  the  subsequent 
semiannual  period  and  how  such  funds 
are  to  be  disbursed  by  the  Agency. 
Presently,  the  agencies  have  the  inter- 
val between  the  close  of  the  refund  re- 
quest period  and  the  beginning  of  the 
subsequent  quarterly  period,  approxi- 
mately one-half  month,  to  prepare 
their  budgets.  Extending  such  interval 
to  one  month  will  allow  the  agencies 
sufficient  time  to  estimate  the  funds 
available  to  operate  the  program,  to 
prepare  a  budget  reflecting  the  pro- 
posed disposition  of  such  funds  and  to 
obtain  the  Secretary's  approval  of  the 
proposed  budget. 


A  further  advantage  of  operating 
the  advertising  and  promotion  pro- 
gram on  a  six-month's  basis  is  that  ad- 
ditional time  can  be  made  available  for 
producers  to  submit  refund  requests. 
Under  the  provisions  adopted  herein, 
producers  would  have  one  month  in 
which  to  submit  refund  requests  in- 
stead of  the  15  days  currently  pro- 
vided. 

One  disadvantage  of  extending  the 
operating  period  of  the  advertising 
and  promotion  program  from  a  quar- 
terly to  a  semiannual  basis  is  that  a 
producer  who  forgets  to  file  for  a 
refund  would  be  required  to  partici- 
pate in  the  program  for  six  months. 
Presently,  a  producer  who  fails  to  file 
for  a  refund  must  participate  in  the 
program  for  only  a  calendar  quarter 
since  he  has  an  opportunity  to  file  for 
a  refund  every  3  months.  In  view  of 
the  longer  operational  periods  recom- 
mended herein.  It  is  concluded  that  an 
additional  safeguard  against  a  produc- 
er's Inadvertent  failure  to  file  for  a 
refund  on  a  timely  basts  should  be  pro- 
vided under  the  orders.  Accordingly, 
the  orders  should  specify  that  the 
market  administrator  shall  notify  in 
writing  all  producers  during  the 
months  of  March  and  September  of  • 
the  opportunity  during  the  following 
months  of  April  and  October,  respec- 
tively, to  submit  refund  requests  for 
deductions  to  be  made  during  the  sub- 
sequent 6-month  period. 

A  producer  who  excepted  to  the  pro- 
posed funding  rate  also  was  opposed  to 
having  a  producer  file  semiannually 
for  a  refund.  He  held  that  a  producer 
who  wants  his  money  refunded  should 
be  required  to  submit  a  refund  request 
only  once.  He  proposed  that  such  a  re- 
quest be  honored  until  the  producer 
notifies  the  market  administrator  of 
his  willingness  to  participate  in  the 
program. 

As  indicated  at  the  hearing,  there  is 
widespread  support  among  producers 
for  provisions  under  which  producers 
must  file  semiannually  for  a  refund.  In 
view  of  this,  the  filing  procedure  advo- 
cated by  exceptor  should  not  be  adopt- 
ed. 

(b)  Time  period  for  market  adminia- 
trator  to  refund  deductions  to  nonpar- 
ticipating  producers.  The  market  ad- 
ministrator shall  make  monthly  re- 
funds to  each  producer  who  has  made 
an  application  for  a  refund  of  the  as- 
sessment against  his  marketings  that 
is  used  to  fund  the  advertising  and 
promotion  program. 

Currently,  producers  imder  the  10 
orders  who  apply  for  a  refund  receive 
such  refund  from  the  market  adminis- 
trator following  the  calendar  quarter 
during  which  such  deductions  are 
made. 

Proponent  cooperative  proposed 
that  refunds  to  producers  be  made 
every  two  months.  Its  representative 
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contended  that  producers  who  do  not 
want  to  participate  in  the  program 
should  not  have  their  funds  withheld 
any  longer  than  necessary. 

A  producer  who  testified  at  the 
hearing  contended  that  money  should 
not  be  deducted  from  a  producer's 
paycheck  to  fund  the  advertising  and 
promotion  program  unless  the  produc- 
er authorized  the  deduction.  He  indi- 
cated that  currently  producers  who  do 
not  want  to  participate  In  the  program 
are  deprived  for  a  lengthy  period  of 
time  of  the  use  of  funds  due  such  pro- 
ducer. 

The  objections  raised  by  the  produc- 
er have  merit.  However,  if  the  orders 
were  amended  so  that  funds  were  not 
deducted  from  money  due  nonpartid- 
patlng  producers,  there  would  be  no 
way  of  preserving  the  confidentiality 
of  producers  who  do  not  wish  to  par- 
ticipate In  the  advertising  and  promo- 
tion program.  Currently,  only  the 
market  administrator  knows  which 
producers  are  not  participating  in  the 
program.  Under  the  changes  suggested 
by  the  producer,  the  market  adminis- 
trator would  need  to  release  the  iden- 
tity of  those  producers  who  do  not 
want  to  participate  in  the  program  to 
the  proprietary  handler  or  cooperative 
association  that  is  responsible  for 
malting  payments  to  such  producer. 
The  release  of  such  information  would 
make  it  less  likely  that  a  producer 
would  be  able  to  make  a  voluntary  de- 
cision whether  or  not  to  participate  in 
the  program. 

The  principal  complaint  against  the 
withholding  of  funds  of  producers  who 
do  not  want  to  participate  In  the  pro- 
gram Is  that  such  producers  lose  the 
use  of  such  funds  for  up  to  90  days. 
Adoption  of  the  cooperative's  proposal 
that  refunds  be  made  every  2  months 
would,  of  course,  reduce  the  length  of 
time  that  funds  would  be  withheld 
from  producers.  Proponent  presented 
no  persuasive  reason,  however,  for 
limiting  the  market  administrator  to 
refunding  deductions  every  two 
months.  In  view  of  the  complaints  re- 
garding the  length  of  time  that  deduc- 
tions are  withheld,  it  is  concluded  that 
the  market  administrators  of  the  re- 
spective orders  should  refund  deduc- 
tions to  producers  on  a  monthly  basis. 
Such  change  will  reduce  to  a  minimum 
the  amount  of  time  that  producer's 
funds  are  withheld  by  the  market  ad- 
ministrator and  permit  the  identity  of 
nonparticipatlng  producers  to  contin- 
ue to  remain  confidential. 

(c)  Term  of  office  of  agency  members. 
The  term  of  office  of  each  person  who 
is  a  member  of  the  agency  operating 
under  each  of  the  10  orders  Involved 
In  this  proceeding  on  June  30.  1979. 
shaU  expire  on  that  date.  Thereafter, 
the  term  of  office  of  each  member  of 
such  agency  shall  be  one  year  or  until 
a  replacement  Is  designated  by  the  co- 
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operative  association  or  \s  otherwise 
appropriately  elected. 

Currently,  the  term  of  office  of 
members  of  each  agency  is  for  one 
year.  However,  the  term  of  office  for 
members  of  the  10  agencies  do  not  run 
concurrently.  Under  the  Texas  order, 
the  annual  term  of  office  is  from  July 
1  through  June  30;  imder  the  Oklaho- 
ma Metropolitan.  Red  River  Valley, 
Wichita.  Texas  Panhandle,  Lubbock- 
Plainview  and  Rio  Grande  Valley 
orders,  the  term  of  office  is  from  De- 
cember 1  through  the  following  No- 
vember 30;  and  under  the  Fort  Smith. 
Central  Arkansas,  and  Memphis 
orders,  the  term  of  office  is  from  Jan- 
uary 1  through  December  31  of  each 
year. 

The  major  cooperative  proposed 
that  the  term  of  office  of  the  members 
of  each  agency  be  identical.  It  pro- 
posed that  the  term  of  office  of  each 
agency  begin  on  July  1.  1979,  and  that 
members  serve  annually  thereafter. 
The  cooperative  contended  that  iden- 
tical terms  of  office  among  the  10 
agencies  would  facilitate  the  operation 
of  the  advertising  and  promotion  pro- 
gram in  the  10-market  area. 

The  proposal  by  the  cooperative 
.should  be  adopted.  Adoption  of  the 
proposal  would  permit  Southwest 
U.D.I-A.  which  is  responsible  for  co- 
ordinating the  advertising  and  promo- 
tion functions  of  the  10  agencies  to  op- 
erate more  effectively  and  efficiently. 
By  providing  for  concurrent  terms  of 
office  of  the  separate  agencies,  the  or- 
ganization would  t>e  assured  of  dealing 
with  the  same  agency  members  during 
a  one-year  time  span. 

(d)  Conforming  changes. 

(I)  SeminannvxLl  preparation  of 
Agency  budgets.  The  Agency  of  each  of 
the  10  orders  involved  in  this  proceed- 
ing shall  submit  to  the  Secretary  for 
approval  prior  to  each  semiannual 
period  a  proposed  budget  showing  the 
anticipated  Income  of  the  Agency  and 
the  proposed  disbursement  of  such 
funds. 

The  provisions  of  the  respective 
orders  currently  provide  that  the 
Agencies  shall  prepare  quarterly  bud- 
gets. 

The  changes  adopted  herein  were 
proposed  by  proponent  cooperative  as 
conforming  changes. 

Proposed  amendments  previously 
discussed  and  recommended  for  adop- 
tion would  provide  for  funding  each 
agency  semlaimually  instead  of  quar- 
terly. It  is  necessary,  therefofe.  that 
each  agency  prepare  budgets  semian- 
nually Instead  of  quarterly. 

(II)  Announcement  by  the  market  ad- 
ministrator of  the  funding  rate.  Prior 
to  each  April  and  Octot>er.  the  market 
administrator  In  notifying  each  pro- 
ducer In  writing  of  the  opportunity  to 
submit  a  request  for  deductions  with- 
held for  the  advertising  and  promo- 
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tion  program  during  the  immediately 
following  period  of  July  through  De- 
cember or  January  through  June,  as 
the  case  may  be,  shall  specify  the 
withholding  rate  to  be  applicable 
during  the  respective  period.  Each  new 
producer  subsequently  entering  the 
market  shall  be  notified  in  writing  of 
the  current  withholding  rate. 

Proponent  cooperative  proposed 
that  the  market  administrator  shall 
notify  producers  on  or  before  March 
15  of  each  year  of  the  withholding 
rate  to  be  effective  for  the  following 
months  of  July  through  June. 

The  adoption  of  a  withholdir^  rate 
that  changes  In  relation  to  the  pay 
prices  of  producers  makes  It  necessary 
that  producers  be  notified  annually  of 
the  withholding  rate.  Producers  need 
this  information  prior  to  the  period 
for  submitting  refund  requests  so  that 
they  may  then  decide  whether  or  not 
they  want  to  fund  the  program  at  the 
new  rate.  It  is  necessary,  therefore, 
that  the  market  administrator  notify 
producers  in  writing  prior  to  April  1  of 
the  withholding  rate  to  be  effective 
during  the  12  months  beginning  on 
July  1.  The  announcement  of  the  rate 
by  the  market  administrator  should  be 
included  in  the  notice  given  to  produc- 
ers during  March  and  September  of 
the  opportunity  to  submit  refund  re- 
quests. 

(ill)  Misctttaneout  conforming 
changes.  Conforming  changes  have 
been  made  in  the  separate  orders  to 
recognize  that  the  current  references 
in  several  sections  to  "adjusted  uni- 
form price  plvis  5  cents"  ("weighted 
average  price  plus  5  cents"  in  Central 
Arkansas  order)  will  no  longer  be  ap- 
propriate. In  implementing  the  revised 
funding  rate  for  the  advertising  and 
promotion  program,  the  orders  have 
been  revised  to  provide  for  the  compu- 
tation of  a  "weighted  average  price" 
instead  of  an  "adjusted  uniform  price 
plus  5  cents"  or  "weighted  average 
price  pl\is  5  cents."  The  weighted  aver- 
age price  would  be  computed  without 
the  deduction  for  funding  the  adver- 
tising and  promotion  program.  Under 
the  adopted  chaitges.  the  uniform 
price  computation  would  continue, 
however,  to  reflect  the  deduction  ap- 
plicable for  funding  the  advertising 
and  promotion  program. 

One  of  the  sections  of  the  Texas 
order  involving  the  advertising  and 
promotion  program.  $1126.123,  "Ini- 
tial operaing  procedures  under  merger 
of  orders."  should  be  deleted.  The  ini- 
tial operating  period  for  the  Texas 
order  has  ended  and.  thus,  $1126.123 
no  longer  serves  any  purpose  in  the 
operation  of  the  Texas  order.  Accord- 
ingly. 9  1126.123  is  hereby  deleted. 

A  producer  proposed  at  the  hearing 
that  provisions  of  the  advertising  and 
promotion  program  be  revised  to 
permit  producers  who  do  not  partici- 
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pate  in  the  program  to  vote  in  ref  eren- 
dums  to  select  Agency  members  and  to 
require  that  Agency  members  be  elect- 
ed at  large  rather  than  as  representa- 
tives of  producer  groups. 

The  proposed  changes  desired  by 
this  producer  are  outside  the  scope  of 
the  proposals  set  forth  in  the  notice  of 
hearing.  Accordingly,  the  changes  de- 
sired by  the  producer  cannot  be  dealt 
with  in  this  proceeding. 

(iv)  Changet  required  to  accommo- 
date to  the  seasonal  base  plan  provi- 
sions scheduled  to  become  effective  on 
September  1,  1979.  It  is  necessary  that 
the  provisions  implementing  seasonal 
base  plans  in  7  orders  Involved  in  this 
proceeding  and  the  amendment  of  cur- 
rent seasonal  base  plans  In  3  remain- 
ing orders  Involved  in  this  proceeding, 
each  of  wliich  are  scheduled  to 
become  effective  on  September  1. 
1979.  be  changed  to  conform  to 
amendments  to  the  advertising  and 
promotion  provisions  scheduled  to  be 
effective  at  an  earlier  date. 

Seven  of  the  10  orders  involved  in 
this  proceeding  cturently  provide  for 
the  computation  of  the  uniform  price 
each  month.  However,  as  the  restilt  of 
a  prior  proceeding,  these  orders  would 
be  changed  on  September  1.  1979.  to 
provide  for  the  computation  of  uni- 
form t>ase  and  excess  prices  during  the 
months  of  March  through  July. 
During  the  remaining  months  of  the 
year,  the  orders  would  continue  to 
provide  for  the  computation  of  a  uni- 
form price  during  such  months.  The 
three  remaining  orders  currently  pro- 
vide for  seasonal  base  plans.  However, 
the  method  of  computing  the  uniform 
base  and  excess  prices  under  the  3 
orders  is  also  scheduled  to  t>e  modified 
on  September  1.  1979.  resulting  in  a 
uniform  method  of  price  computation 
of  the  base  and  excess  prices  In  the  10 
orders  Involved  in  this  proceeding. 

A  separate  set  of  amendments  Incor- 
porating the  changes  in  the  advertis- 
ing and  promotion  program  that  are 
adopted  herein  In  the  seasonal  base 
plan  amendments  scheduled  to 
become  effective  on  September  1. 
1979.  are  set  forth  under  the  heading 
"Amendment  of  order  provisions 
which  were  issued  on  August  29.  1978 
(43  FR  39324)  and  which  are  sched- 
uled to  become  effective  on  Septemt>er 
1.  1979." 

Rnuscs  OH  Pboposed  Puvsihgs  and 
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Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of  cer- 
tain interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were  consid- 
ered In  making  the  findings  and  con- 
clusions set  forth  above.  To  the  extent 
that  the  suggested  findings  and  con- 
clusions filed  by  interested  parties  are 
inconsistent  with  the  findings  and  con- 


clusions set  forth  herein,  the  requests 
to  make  such  findings  or  reach  such 
conclusions  are  denied  for  the  reasons 
previously  stated  in  tliis  decision. 

Oemxral  Findings 

The  findings  and  determinations  set 
forth  t>elow  are  supplementary  and  in 
addition  to  the  findings  and  determi- 
nations previously  made  in  connection 
with  the  issuance  of  each  of  the  afore- 
said orders  and  of  the  previously 
Issued  amendments  to  them.  All  of  the 
previous  findings  and  determinations 
are  hereby  ratified  and  affirmed, 
except  insofar  as  such  findings  atKl  de- 
terminations may  be  in  conflict  with 
the  findings  and  determinations  set 
forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  tentative  marketing  agree- 
ments and  orders: 

(a)  The  tentative  marketing  agree- 
ment and  the  order,  as  hereby  pro- 
posed to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of 
the  Act; 

(b)  The  parity  prices  of  milk  as  de- 
termined pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
wlilch  affect  market  supply  and 
demand  for  milk  in  the  marketing 
area,  and  the  minimum  prices  speci- 
fied in  the  tentative  marketing  agree- 
ment and  the  order,  as  hereby  pro- 
posed to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  tentative  marketing  agree- 
ment and  the  order,  as  hereby  pro- 
posed to  be  amended,  will  regulate  the 
handling  of  milk  In  the  same  manner 
as.  and  will  be  applicable  only  to  per- 
sons in  the  respective  classes  of  indus- 
trial and  commercial  activity  specified 
in,  a  marketing  agreement  upon  which 
a  hearing  has  been  held. 

Rulings  on  Excbftions 

In  arriving  at  the  findings  and  con- 
clusions, and  the  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con- 
sidered in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  find- 
ings and  conclusions,  and  the  regula- 
tory provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overruled 
for  the  reasons  previously  stated  in 
this  decision. 

Makkettng  Agrzekent  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Market- 
ing Agreement  regulating  the  han- 
dling of  milk,  and  an  Order  amending 


the  orders  regulating  the  handling  of 
milk  in  the  aforesaid  specified  market- 
ing areas,  which  have  been  decided 
upon  as  the  detailed  and  appropriate 
means  of  effectuating  the  foregoing 
(K>ncluslons. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  market- 
ing agreement,  be  published  In  the 
Federal  Register.  The  regulatory  pro- 
visions of  the  marketing  agreement 
are  Identical  with  those  contained  in 
the  order  as  hereby  proposed  to  be 
amended  by  the  attached  order  which 
is  published  with  this  decision. 

Determination  of  Producer  Approval 
OF  THE  Advertising  and  Promotion 
Program  and  Determination  of  Rep- 
resentative Period 

December  1978  is  hereby  determined 
to  be  the  representative  period  for  the 
purpKwe  of  ascertaining  whether  the 
proposed  order  provisions,  constituting 
the  Advertising  and  Promotion  Pro- 
gram in  the  order,  and  as  hereby  pro- 
posed to  be  amended,  regulating  the 
handling  of  milk  in  the  aforesaid  spec- 
ified marketing  areas  are  separately 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  each  of  the 
orders,  as  amended  suid  as  hereby  pro- 
posed to  be  amended  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  respective  marketing  areas. 

(This  decision  (institutes  the  De- 
partment's Final  Impact  Analysis 
Statement  for  this  proceeding.) 

Signed  at  Washington.  D.C.,  on: 
March  7.  1979. 

P.  R.  "Bobby"  Smith, 
Assistant  Secretary  for  Market- 
ing and  Transportation  Serv- 
ices. 

Order  ^  amending  the  orders,  regulat- 
ing the  handling  of  milk  in  certain 
specified  marketing  areas 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplemen- 
tary and  in  addition  to  the  findings 
and  determinations  previously  made  in 
connection  with  the  issuance  of  each 
of  the  aforesaid  orders  and  of  the  pre- 
viously issued  amendments  thereto; 
and  all  of  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  Insofar  as  such  find- 
ings and  determinations  may  be  in 
conflict  with  the  findings  and  determi- 
nations set  forth  herein. 

The  following  findings  are  hereby 
mad^  with  respect  to  each  of  the 
aforesaid  orders: 


'This  order  thall  not  become  effective 
unless  and  until  the  requirements  of 
1900.14  of  the  rules  of  practice  and  proce- 
dure governing  proceedings  to  formulate 
marketing  agreements  and  m&rlietlng  orders 
have  been  met. 
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(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amend- 
ments to  the  tentative  marketing 
agreements  and  to  the  orders  regulat- 
ing the  handling  of  milk  in  the  afore- 
said specified  marketing  areas.  The 
hearing  was  held  piu^uant  to  the  pro- 
visions of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.y,  and  the  applicable 
rules  of  practice  and  procedure  (7  CFR 
Part  900). 

Upon  the  basis  of  the  evidence  intro- 
duced at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amend- 
ed, and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de- 
clared policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de- 
termined pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and 
demand  for  milk  in  the  said  marketing 
area,  and  the  minimum  prices  speci- 
fied in  the  order  as  hereby  amended, 
are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  Interest;  and 

(3)  The  said  order  as  hereby  amend- 
ed regulates  the  handling  of  milk  in 
the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective 
classes  of  industrial  or  commercial  ac- 
tivity specified  in.  a  marketing  agree- 
ment upon  which  a  hearing  has  been 
held. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after 
the  effective  date  hereof  the  handling 
of  milk  In  each  of  the  specified  mar- 
keting areas  shall  be  In  conformity  to 
and  in  (X)mpliance  with  the  terms  and 
conditions  of  each  of  the  orders,  as 
amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  proposed  mar- 
keting agreements  and  order  amend- 
ing each  of  the  specified  orders  con- 
tained in  the  recommended  decision 
issued  by  the  Acting  Deputy  Adminis- 
trator. Marketing  Program  Oper- 
ations, on  January  25.  1978,  and  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 31.  1978  (44  FR  6107).  shall  be 
and  are  the  terms  and  provisions  of 
this  order,  amending  the  orders,  and 
are  set  forth  in  full  herein. 

Amendment  of  Order  Provisions  now 
IN  Effect 

PAtT  1126— MHJC  M  THf  TEXAS  MAKKETINO 


1.  Section  1126.61  is  revised  to  read 
as  follows: 
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S112(>.61     CompuUtion    of   uniform    price 
(including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
per  hundredweight  for  milk  of  3.5  per- 
cent butterfat  content  received  at  pool 
plants  at  which  no  location  adjust- 
ment applies  as  follows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  }  1126.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  5  1126.30  for  the  month 
and  who  made  the  payments  pursuant 
to  5  1126.71  for  the  preceding  month; 

(b)^dd  not  less  than  one-fourth  of 
the  unobligated  balance  in  the  produc- 
er-settlement fund; 

(c)  Add  the  aggregate  of  all  minus 
location  adjustments  and  subtract  the 
aggregate  of  all  plus  location  adjust- 
ments pursuant  to  S  1126.75; 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all'  han- 
dlers included  in  these  computations: 

(1)  The  total  himdredweight  of  pro- 
ducer milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
{ 1126.60(f);  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  result  shall  be  the 
"weighted  average  price." 

(f )  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  91126.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  S  1126.71,  paragraph  (bK4)  is  re- 
vised to  read  as  follows: 

{  1126.71    PaymcnU  to  the  producer-settle- 
ment fund. 


(b) •  •  • 

(4)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  was 
computed  pursuant  to  S  1126.60(f). 


3.  In  9  1126.75,  paragraph  (b)  is  re- 
vised to  read  as  follows: 

91126.75    Plant   location   adjnstments  for 
producers  and  on  nonpool  milk. 


(b)  For  purposes  of  computing  the 
value  of  other  source  milk  pursuant  to 
91126.71.  the  weighted  average  price 
shall  be  adjusted  by  the  amount  set 
forth  in  9 1126.52  that  is  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  adjusted  weighted  average 
price  shaU  not  be  less  than  the  Class 
in  price. 


\. 
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4.  9  1126.76.  paragraph  (aK4)  is  re- 
vised to  read  as  follows: 

f  11M.7C    ParmenU  hy  hamilcr  operating 
a  partially  regulated  dittributing  plant 


(a) •  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  Section  1126.112  is  revised  to  read 
as  follows: 

9II2fi.ll2    Termofofncc. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30,  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  91126.113.  paragraph  (cKl)  is 
revised  to  read  as  follows: 

9  1126.113    Selection  of  Agency  members. 


(c)"  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives, 
as  the  case  may  be,  and  also  shall 
specify  the  numtier  of  representatives 
to  be  selected. 


7.  In  9  1126.116,  paragraph  (d)  Is  re- 
vised to  read  as  follows: 

9  112«.I16    Duties  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In9  1126.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 
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9112fi.l20    Procedure    for    requestiag    re- 
funds. 


(b)  Except  as  provided  In  paragraph 
(c)  of  this  section,  the  request  must  be 
sutMnitted  during  the  month  of  April 
for  milk  to  be  mariteted  during  the  fol- 
lowing July  through  E>ecember  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may.  upon  application  filed  \*ith  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
Septemt>er  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  immediately  follow- 
ing the  month  In  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  wnieh  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December  or 

(2)  If  he  acquires  producer  statiis 
during  the  months  bf  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  immediately  following 
the  month  In  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  Is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  91126.121.  paragraph  (a),  the  in- 
troductory text  of  paragraph  (b).  para- 
graphs (bX2)  and  (3),  and  paragraph 
(c)  are  revised  and  new  paragraphs  (e) 
and  (f )  are  added  to  read  as  follows: 

9  112«.121    Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  S  1126.113(c). 

(b)  Set  aside  Into  an  advertising  and 
promotion  fund,  separately  accounted 
for.  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  In 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  Included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)     Refund     to     producers     the 
amounts  of  mandatory  checkoff  for 


advertising  and  promotion  programs 
required  imder  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  9 1126.120.  Such  refund 
shall  be  computed  by  multipljring  the 
rate  specified  In  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bX2)of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  foward 
to  each  producer  a  copy  of  the  provi- 
sions of  the  advertising  and  promotion 
program  (991126.110  through 

1126.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita.  Kansas;  ^ 
Memphis.  Tennessee  (weighted  aver- 
age price  for  the  market);  Fort  Smith. 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valley;  Okla- 
homa Metropolitan;  Central  Arkansas; 
Lubbock-Plalnvlew.  Texas:  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104.  1106.  1108.  1120. 
1126.  1132.  and  1138.  respectively,  of 
this  chapter); 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eKl)  of 
this  section;  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eX2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  9  1126.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  In  the  Immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enter's  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 


f  1126.123    I  Deleted! 
10.  Section  1126.123  is  deleted. 

fART  Wn—nnn  M  THi  WICHITA,  KANSAS 
MARKfTMG  AKEA 

1.  Section  1073.61  is  revised  to  read 
as  follows: 

9 1673.61     Computation    of   uniform    price 
(including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
per  hundredweight  for  milk  of  3.5  per- 
cent butterfat  content  received  from 
producers  as  follows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1073.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  9  1073.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1073.71  for  the  preceding  month; 

(b)  Deduct  the  amount  of  the  plus 
adjastments  and  add  the  amount  of 
the  minus  adjustments,  which  are  ap- 
plicable pursuant  to  9  1073.75: 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal- 
ance in  the  producer-settlement  fund; 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

( 1 )  The  total  hundredweight  of  pro- 
ducer milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  Is  computed  pursuant  to 
9  1073.60(f);  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  result  shall  be  the 
"weighted  average  price." 

(f)  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  9  1073.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  9  1073.71  (a)(2)(li)  Is  revised  to 
read  as  follows: 

9  1073.71     Payment*  to  the  producer-settle- 
ment fund. 

(a)  •  •  • 

(2)  •  •  • 

(11)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  is  com- 
puted pursuant  to  9  1073.60(f). 


3.  In  9  1073.75.  paragraph  (b)  Is  re- 
vised to  read  as  follows: 

9 1073.75    Plant    location    adjuntments   for 
producers  and  on  nonpool  milk. 


(b)  For  purposes  of  computations 
pursuant  to  99 1073.71(a)(2Kii)  and 
1073.72  the  weighted  average  price 
shall  be  adjusted  at  the  rates  set  forth 
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in  9  1073.52.  applicable  at  the  location 
of  the  nonpool  plant(s)  from  which 
the  milk  was  received,  except  that  the 
adjusted  weighted  average  price  shall 
not  be  less  than  the  Class  III  price. 

4.  In  §  1073.76,  paragraph  (a)(4)  is  re- 
vised to  read  as  follows: 

9  1073.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant. 


(a)  •  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  SecUon  91073.112  is  revised  to 
read  as  follows: 

9  1 073. 1 1 2    Term  of  office. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  91073.113.  paragraph  (c)(1)  is  re- 
vised to  read  as  follows: 

9  1073.113    Selection  of  Agency  members. 


(c)  •  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives. 
as  the  case  may  be.  and  also  shall 
specify  the  number  of  representatives 
to  be  selected. 


7.  9  1073.116.  paragraph  (d)  is  revised 
to  read  as  follows: 

9  1073.116    Duties  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 
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8.  In  9  1073.120,  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

9 1073.120    Procedure    for    requesting    re- 
funds. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  mHk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may.  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  Aprfl  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  tanmediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  this  first  delivery 
and  extending  through  the  following 
month  of  Decemt)er;  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  Is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  9  1073.121.  paragraph  (a),  the 
introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3),  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f )  are  added  to  read  as 
follows: 

9  1073.121     Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  9 1073.113(c). 

(b)  Set  aside  Into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  In 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  included  In 
the    uniform    price    computation    for 
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such   month.   The   amount   set   aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amounts  of  mandatory  checlcoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  S  1073.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  othewise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

<c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (H  1073.110  through 
1073.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

( 1 )  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita,  Kansas; 
Memphis.  Tennessee  (weighted  aver- 
age price  for  the  market);  Port  Smith, 
Arkansas  (weighted  average  price  for 
the  market):  Red  River  Valley:  Okla- 
homa Metropolitan:  Central  Arkansas: 
Lubbock-Plalnvlew,  Texas;  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104.  1106.  1108.  1120. 
1126.  1132  and  1138.  respectively,  of 
this  chapter): 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tion.s  pursuant  to  paragraph  (eXl)  of 
this  section;  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eX2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
t)egins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  eaw:h  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  9  1073.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  in  the  immediately  follow- 
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ing  period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  sludl  be 
notified  in  writing  of  the  current  with- 
holding rate. 

f  AIT  1097— MMJC  M  TNI  MCMFHIS, 
TINNUSff  MAAJCmNG  AtCA 

1.  Section  1097.61  is  revised  to  read 
as  follows: 

i  1097.S1  Computation  of  uniform  prWre 
for  each  Iian4l«r  (Including  weiglitcd 
mrtrmf*  pric«  and  uniform  price  for 
baae  milk  and  eiccsa  milk). 

(a)  The  mmrket  administrator  shall 
compute  for  each  handler  a  "weighted 
average  price  "  for  each  month  and  for 
each  of  the  months  of  August  through 
February  a  "uniform  price"  per  hun- 
dredweight for  milk  of  3.5  percent  but- 
terf at  content  received  from  producers 
as  follows: 

(1)  Adjust  the  amount  computed 
pursuant  to  }  1097.60  by  adding  or  sub- 
tracting, as  the  case  may  be.  the  total 
of  the  location  adjustments  applicable 
pursuant  to  f  1097.75: 

(2)  For  each  handler  operating  a 
fluid  milk  plant  receiving  milk  from  a 
handler  described  in  8  1097.9(c).  pro- 
rate the  resulting  amount  between 
such  milk  and  producer  milk: 

(3)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  In  computing  the 
uniform  prices  for  the  preceding 
month: 

(4)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  received  by  the  handler  and 
deduct  any  fraction  of  a  cent  per  hun- 
dredweight. The  result  shall  be  the 
"weighted  average  price." 

(5)  For  each  of  the  months  of 
August  through  Februju^.  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  81097.121(e).  The  result  shall  be 
such  handler's  "uniform  price"  for 
milk  received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  for  each  handler 
with  respect  to  producer  milk,  a  uni- 
form price  for  base  milk  and  for  excess 
milk,  each  of  3.5  percent  butterfat 
content,  as  follows: 

(1)  Follow  the  computations  and  ad- 
justments provided  in  paragraph  (aXl) 
through  (3)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  as  producer 
milk  and  bulk  milk  from  a  handler  de- 
scribed in  8  1097.9(c)  as  follows: 

(i)  Multiply  the  quantity  of  such 
milk,  not  in  excess  of  the  total  Class 
III  milk  included  in  these  computa- 
tions, by  the  Class  III  price; 

(ID  Multiply  the  remaining  quantity 
of  such  milk,  not  in  excess  of  the  total 


Class  II  milk  included  in  these  oomp-J- 
tatlons.  by  the  Class  II  price: 

(iU)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  price:  and 

(iv)  Add  together  the  resulting 
amounts: 

(3)  Divide  the  total  value  of  excess 
milk  obtained  In  paragraph  (bK2)  of 
this  section  by  the  total  hundred- 
weight of  such  excess  milk  and  reduce 
to  the  nearest  cent  The  resulting 
figure.  less  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  In  1 1097.121(e). 
shall  be  the  uniform  price  for  such 
handler  for  excess  milk; 

(4)  Subtract,  for  each  handler,  the 
totAl  value  of  such  handler's  excess 
milk  obtained.  In  paragraph  (bK2Kiv) 
of  this  section  from  the  value  of  all 
milk  obtained  for  such  handler  pursu- 
ant to  paragraph  (bxi)  of  this  section: 
and 

(5)  Divide  the  amount  obtained  in 
paragraph  (bX4)  of  this  section  by  the 
total  hundredweight  of  t>ase  milk  re- 
ceived by  such  handler  and  deduct  any 
fraction  of  a  cent  per  hundredweight. 
The  result,  less  the  withholding  rate 
for  the  advertising  and  promotion  pro- 
gram as  computed  in  }  1097.121(e), 
sh&ll  be  the  uniform  price  for  such 
handler  for  base  milk. 

2.  Section  1097.112  is  revised  to  read 
as  follows: 

81097.112    TermofofTI^ 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  Is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

3.  In  81097.113.  paragraph  (cXl)  is 
revised  to  read  as  follows: 

8  1097.113    Selection  of  Agency  membrn. 


(c)  •  •  • 

( 1 )  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives, 
as  the  case  may  be.  and  also  shall 
specify  the  numk>er  of  representatives 
to  be  selected. 


4.  In  8  1097.116.  paragraph  (d)  is  re- 
vised to  read  as  follows: 

8  1097.1 16    Dutie*  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


S.  In  8  1097.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

9 1097.120    Procedure    for    requesting    re- 
funds. 


(b)  Except  as  provided  In  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  Octol)er  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  imder  this  part,  a  dairy  farmer 
may,  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  as  assessment  is  withheld  begin- 
ning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

6.  In  9  1097.121,  paragraph  (a),  the 
Introductory  text  of  paragraph  (b). 
paragraphs  (bX2)  and  (3),  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f )  are  added  to  read  as 
follows: 

9  1097.121     DuUes  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  9  1097.113(c). 


PROPOSED  RULES 

(b)  Set  aside  Into  an  advertising  and 
promotion  fund,  separately  accounted 
lor,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  in 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amounts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  pnxlucer  who 
has  made  application  for  such  refund 
pursuant  to  9 1097.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  piirsuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (991097.110  through 
1097.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita,  Kansas; 
Memphis,  Tennessee  (weighted  aver- 
age price  for  the  market);  Port  Smith, 
Arlumsas  (weighted  average  price  for 
the  maritet):  Red  River  VaUey;  Okla- 
homa Metropolitan:  Central  Arkansas: 
Lubbock-Plalnvlew,  Texas;  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
1073,  1097,  1102.  1104,  1106, 1108,  1120, 
1126,  1132  and  1138,  respecUvely.  of 
this  chapter): 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursiiant  to  paragraph  (eXl)  of 
this  section:  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eX2)  of  this  sec- 
tion by  0.8  percent  and  roimd  to  the 
nearest  one-half  cent.  This  rate  shall 
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apply  during  the  12-month  pericxl  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  In  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  9  1097.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  In  the  Immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

FAIT  1103— MIU  m  THf  POtT  SMITH, 
AKKANSAS  MAIKETING  AkEA 

1.  Section  1102.6^  is  revised  to  read 
as  follows: 

9 1102.61  Computation  of  uniform  price 
for  each  handler  (including  weighted 
average  price  and  uniform  price*  for 
millt  and  excess  milk). 


(a)  The  market  administrator  shall 
compute  for  each  handler  a  "weighted 
average  price"  for  each  month  and  for 
each  of  the  months  of  August  through 
February  a  "uniform  price"  per  hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  received  from  producers 
as  follows: 

(1)  Adjust  the  amount  computed 
pursuant  to  91102.60  by  adding  the 
amount  represented  by  any  dedu(n.ions 
made  for  eliminating  fractions  of  a 
cent  in  computing  the  uniform  price<s) 
for  such  handler  for  the  preceding 
month: 

(2)  Add  an  amount  equal  to  the  siun 
of  the  deductions  to  be  made  for  loca- 
tion adjustments  pursuant  to 
91102.75: 

(3)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  received  by  the  handler  and 
deduct  any  fraction  of  a  cent  per  hun- 
dredweight. The  result  shall  be  the 
"weighted  average  price." 

(4)  For  each  of  the  months  of 
August  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  91102.121(e).  The  result  shall  be 
such  handler's  "uniform  price"  for 
milk  received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  for  each  handler 
with  respect  to  milk  received  from  pro- 
ducers, a  uniform  price  for  base  milk 
and  for  excess  milk,  each  of  3.5  per- 
cent butterfat  content,  as  follows: 

(1)  Follow  the  computations  and  ad- 
justments provided  for  in  paragraph 
(a)(1)  and  (2)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  from  produc- 
ers as  follows: 

(i)  Multiply  the  quantity  of  such 
milk,  not  in  excess  of  the  total  Class 
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III  milk  Included  in  these  computa- 
tions, by  the  Class  III  price; 

(ii)  Multiply  the  remaining  quantity 
of  such  milk,  not  in  excess  of  the  total 
Class  n  milk  included  in  these  compu- 
tations, by  the  Class  II  price: 

(iil)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts: 

(3)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)<2)  of 
this  section  by  the  total  hundred- 
weight of  such  excess  milk  and  reduce 
to  the  nearest  cent.  The  resulting 
figure,  less  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  S  1102.121(e). 
shall  be  the  uniform  price  for  such 
handler  for  excess  milk: 

(4)  Subtract,  for  each  handler,  the 
value  of  such  handler's  excess  milk  ob- 
tained in  paragraph  (b)(2)(iv)  of  this 
section  from  the  value  of  all  milk  ob- 
tained for  such  handler  pursuant  to 
paragraph  (bKl)  of  this  section;  and 

(5)  Divide  the  amount  obtained  in 
paragraph  (bK4)  of  this  section  by  the 
total  hundredweight  of  such  handler's 
base  milk  included  in  this  computation 
sind  deduct  any  fraction  of  a  cent  per 
hundredweight.  The  result,  less  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  S  1102.121(e).  shall  be  such  han- 
dler's uniform  price  for  base  milk. 

2.  Section  1102.112  is  revised  to  read 
as  follows: 

SI  192.112    Termorofnce. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30,  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

3.  In  11102.113.  paragraph  (cKl)  is 
revised  to  read  as  follows: 

9  1102.113    Selection  of  Agency  members. 


(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives, 
as  the  case  may  be.  and  also  shall 
specify  the  number  of  representatives 
to  be  selected. 


4.  S  1102.116.  paragraph  (d)  is  revised 
to  read  as  follows: 


PtOPOSEO  RULES 
1 1 102.1  to    Dutiea  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


5.  In  S  1102.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

{1102.120    Procedure    for    requesting    re- 
funds. 


(b)  Elxcept  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  fanner 
may.  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  Immediately  follow- 
ing the  month  In  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

6.  In  11102.121.  paragraph  (a),  the 
Introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3).  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f)  are  added  to  read  as 
follows: 

1 1102.121     Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 


thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  (  1102.113(c). 

(b)  Set  aside  into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  in 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  Included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amounts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  to  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  9 1102.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specfied  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (991102.110  through 
1102.123). 


(e)  As  soon  as  possible  after  the  be- 
giiining  of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  S  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita.  Kansas; 
Memphis,  Tennessee  (weighted  aver- 
age price  for  the  market);  Fort  Smith, 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valler.  Okla- 
homa Metropolitan:  Central  Arkansas; 
Lubbock-Plainview,  Texas;  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104.  1106,  1108.  1120. 
1126.  1132  and  1138.  respectively,  of 
this  chapter): 

(2)  Compute  a  simple  average  of  the 
prices  restiltlng  from  the  computa- 
tions pursuant  to  paragraph  (eKl)  of 
this  section;  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eK2)  of  this  sec- 


tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  In  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  In  9  1102.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  in  the  immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  E&ch  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

PAIT  1104— MILK  IN  THI  RED  RtVER  VALLEY 
MAtKETlNO  AREA 

1.  Section  1104.61  is  revised  to  read 
as  follows: 

91104.61    Computation   of  uniform    price 
(Including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
per  hundredweight  of  milk  of  3.5  per- 
cent butterfat  content  received  as  fol- 
lows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1104.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  9  1104.30  for  the  month 
and  who  made  the  payments  pursuant 
to  991104.71  and  1104.73  for  the  pre- 
ceding month: 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com- 
puted pursuant  to  9  1104.75:         , 

(c)  Add  an  amount  equal  to  flot  less 
than  one-half  of  the  unobligated  bal- 
ance ih  the  producer-settlement  fund; 

(d)  Divide  the  resulting  amount  by 
the  simi  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer milk:  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1104.60(f);  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  resiilt  shall  be  the 
"weighted  average  price." 

(f)  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  91104.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  9  1104.71,  paragraph  (aK2KU)  is 
revised  to  read  as  follows: 

9  1104.71     PaymenU  to  the  producer-settle- 
ment fund. 

(2)  •  •  • 

(11)  The  vilue  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
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source  milk  for  which  a  value  was 
computed  pursuant  to  9  1104.60(f). 


3.  In  91104.75.  paragraph  (b)  is  re- 
vised to  read  as  follows: 

91104.75    Plant   location   adJustmenU   for 
producers  and  on  nonpool  milk 


(b)  For  the  purpose  of  computations 
pursuant  to  99  1104.71  and  1104.72.  the 
weighted  average  price  shall  b^  adjust- 
ed at  the  rate  set  forth  In  9  1104.52(a) 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
Class  III  price);  and 


4.  In  9  1104.76,  paragraph  (a)(4)  is  re- 
vised to  read  as  follows: 

91104.76    Pay  menu  by  handler  operating 
a  partially  regulated  distributing  plant 


(a)  •  •  •• 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price. 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  Section  1104.112  is  revised  to  read 
as  follows: 

91104.112  Termofofrice. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30,  1979,  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  91104.113.  paragraph  (cKl)  is 
revised  to  read  as  follows: 

9 1104.113  Selection  of  Agency  members. 


(c)  •  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives, 
as  the  case  may  be.  and  also  shall 
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specify  the  number  of  representative 
to  be  selected. 


7.  In  9 1104.116.  paragraph  (d)  is  re- 
vised to  read  as  follows: 

91104.116    Duties  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  91104.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

9 1104.120    Procedure    for    requesting    re- 
funds. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may,  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section;  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  Immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  91104.121.  paragraph  (a),  the 
Introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3).  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f )  are  added  to  read  as 
follows: 
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S11M.121    Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  Torder.  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  In  the 
Agency  pursuant  to  $  1104.113(c). 

(b)  Set  aside  Into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  In 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  Included  In 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amiounts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  (1104.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  In  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (§{1104.110  through 
1104.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

( 1 )  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita.  Kansas: 
Memphis,  Tennessee  (weighted  aver- 
age price  for  the  market);  Port  Smith. 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valley;  Okla- 
homa Metropolitan;  Central  Arkansas; 
Lubbock-Plainview,  Texas;  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104.  1106.  1108.  1120. 
1126.  1132  and  1138.  respectively,  of 
this  chapter): 
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(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eKl)  of 
this  section;  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eK2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  w'ith  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  §  1104.120(b)  and 
of  the  withholding  rate  that  will  l^ 
applicable  in  the  immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  In  writing  of  the  current  with- 
holding rate. 

PAIT  1106— MILK  IN  THf  OKLAHOMA 
MffTIOfOUTAN  MAIKETINO  AKEA 

1.  Section  1106.61  Is  revised  to  read 
as  follows: 

$1106.61     Computation    of   uniform    price 
(including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
per  hundredweight  for  milk  of  3.5  per- 
cent butterfat  content  received  from 
producers  as  follows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  §  1106.60 
for  all  handlers  who  made  the  reports 
prescribed  in  9  1106.30  and  who  made 
the  payments  pursuant  to  M  1106.71 
and  1106.73  for  the  preceding  month. 

(b)  Add  the  aggregate  of  the  values 
of  all  allowable  location  adjustments 
to  producers  pursuant  to  9  1106.75. 

(»)  Add  not  less  than  one-half  of  the 
cash  balance  on  hand  in  the  producer- 
settlement  fund  less  the  total  amount 
of  the  contingent  obligations  to  han- 
dlers pursuant  to  9  1106.72. 

(d)  Divide  the  resulting  amotint  by 
the  sum  of  the  following  for  all  han- 
dlers Included  In  these  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  Is  computed  pursuant  to 
91106.60(f). 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  result  shall  be  the 
"weighted  average  price." 

(f)  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  91106.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  9  1106.71.  paragraph  (aX2XU)  U 
revised  to  read  as  followK 


9  1106.71     Payments  to  the  producer-settle- 
ment ftindL 

(a)  •  •  • 

(2)*  •  • 

(11)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  was 
computed  pursuant  to  9  1106.6(Kf). 


3.  In  91106.75.  paragraph  (b)  is  re- 
vised to  read  as  follows:  y 

91106.75    Plant   location   adUostments   for 
producers  and  on  nonpool  milk. 


(b)  For  the  purpose  of  computations 
pursuant  to  99  1106.71  and  1106.72.  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  9  1106.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
Class  III  price):  and 

4.  In  9  1106.76.  paragraph  (aK4)  is  re- 
vised to  read  as  follows: 

91106.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 


(a)  •  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  Section  1106.112  Is  revised  to  read 
as  follows: 

91106.112    Term  of  office. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  91106.113.  paragraph  (cKl)  is  re- 
vised to  read  as  follows: 

9  1106.113    Selection  of  Agency  members. 


(c)  •  •  • 

( 1 )  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmemt>er  produc- 
ers of  their  opportunity  to  nominate 


one  or  more  Agency  representatives, 
as  the  case  may  be,  and  also  shall 
specify  the  number  of  representatives 
to  be  selected. 


7.  9  1106.116.  paragraph  (d)  Is  revised 
to  read  as  follows: 

9  1 106.1 16    Duties  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  91106.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

11106.120    Procedure    for    requesting    re- 
funds. 


.  (b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  Decemtwr  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may.  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  Is  with- 
held as  follows: 

(1)  If  he  acquires  producer  stattis 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  Immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  Is  with- 
held t)eginnlng  with  his  first  delivery 
and  extending  through  the  fcrilowing 
month  of  Decemt>er.  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  is  withheld  be- 
giiining  with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  91106.121.  paragraph  (a),  the 
Introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3),  and  para- 
graph (c)  are  revised  and  new  para^ 
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graphs  (e)  and  (f )  are  added  to  read  as 
follows: 

9  1106.121    Duties  of  the  nuuitet  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  9  1106.113(c). 

(b)  Set  aside  into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  in 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amoimts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  In 
amounts  that  exceed  the  rate  per  hxm- 
dredwelght  determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  1 1106.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month.  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  aiul  thereatter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (991106.110  through 
1106.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita,  Kansas; 
Memphis,  Tennessee  (weighted  aver- 
age price  for  tbe  market);  Fort  Smith, 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valley;  Okla- 
homa Metropolitan;  Central  Arkansas; 
Lubbock-Plainview.  Texas;  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
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1073.  1097.  1102.  1104.  1106.  1108.  lUO. 
1126,  1132  aikl  1138.  respectively,  of 
this  chapter); 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (c)(1)  of 
this  section;  and 

(3)  Multiply  tbe  prke  computed  pur- 
suant to  paragraph  (eK2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cenL  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  In  9  1106.120(b)  and 
of  the  withholding  rate  that  win  l>e 
applicable  in  the  immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

PART  lYOt— MM(  IN  THE  CfNT«AL 
ARKANSAS  MAMCffTMO  AMA 

1.  Section  llO&^l  i»  revised  to  read 
as  follows: 

9 1108.61  CorapuUtion  of  uniform  price 
(Including  weighted  average  price  and 
uniform   prices   for   base   and   excess 

milk). 

(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
for  each  month  and  the  "uniform 
price"  for  each  of  the  months  of 
August  through  February  per  hun- 
dredweight of  milk  of  3.5  percent  but- 
terfat content  as  follows: 

(1)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1108.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  9  1108.30  for  the  month 
and  who  made  the  payments  pursuant 
to  99  1108.71  and  1108.73  for  the  pre- 
ceding month; 

'(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com- 
puted pursuant  to  9  1108.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-lialf  of  the  unoUIgated  bal- 
ance in  the  producer-settlement  fund; 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(I)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(II)  The  total  hundredweight  for 
which  a  value  Is  computed  pursuant  to 
9  1108.60(f);  and 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  result  ^iall  be  the 
"weighted  average  price"  for  mflk. 

(6)  For  each  of  the  months  of 
Augiist  through  Ftbruary,  subtract 
from  the  weighted  average  price  com- 
puted pursuant  to  paragraph  (aK5)  of 
this  section  the  withholding  rate  for 
the   advertising   and   promotion   pro- 
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grmm  as  computed  in  §  1108.121(e). 
The  result  shall  be  the  "uniform 
price"  for  milk  received  from  produc- 
ers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk  as  follows: 

(1)  Subtract  from  the  amount  result- 
ing from  the  computations  made  pur- 
suant to  paragraph  (a)  (1)  through  (3) 
of  this  section  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (aK4KU) 
of  this  section  by  the  weighted  aver- 
age price; 

(2)  Compute  the  aggregate  value  of 
excess  milk  by  assigning  such  milk  in 
series  beginning  with  Class  III.  to  the 
hundredweight  of  producer  milk  in 
each  class,  .multiplying  the  quantities 
of  milk  so  assigned  to  each  class  by 
the  respective  class  prices  and  adding 
together  the  resulting  amounts: 

(3)  Divide  the  aggregate  value  of 
excess  milk  obtained  in  paragraph 
(bK2)  of  this  section  by  the  total  hun- 
dredweight of  such  milk  and  subtract 
not  less  than  4  cents  nor  more  than  5 
cents  per  hundredweight: 

(4)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  { 1108.121(e). 
The  result  shall  be  the  uniform  price 
for  excess  milk  of  3.5  percent  butterfat 
content  received  from  producers; 

.  (5)  Subtract  the  aggregate  value  of 
excess  milk  obtained  in  paragraph 
(bX2)  of  this  section  from  the  value  of 
milk  obtained  in  paragraph  (bXl)  of 
this  section: 

(6)  Divide  the  result  obtained  In 
paragraph  (bK5)  of  this  section  by  the 
total  hundredweight  of  base  milk  of 
handlers  included  in  these  computa- 
tions and  subtract  not  less  than  4 
cents  nor  more  than  5  cents  per  hun- 
dredweight; and 

(7)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  {1108.121(e). 
The  result  shall  be  the  uniform  price 
for  base  milk  of  3.5  percent  butterfat 
content  received  from  producers  f.o.b. 
market. 

2.  In  9  1108.71.  paragraph  (aK2KU)  is 
'  revised  to  read  as  follows: 

S  1108.71     PaymenU  to  the  produccr-tcttlc- 
ment  fund. 

(a)  •  •  • 

(2)  •  •  •  • 

(11)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  was 
computed  pursuant  to  S  1108.60(f). 


3.  In  {1108.75.  paragraph  (b)  is  re- 
vised to  read  as  follows: 
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(1IM.75    Plant   location   a<Uustm«nU   for 
producers  and  on  nonpool  milk. 


(b)  For  purposes  of  computations 
pursuant  to  {{  1108.71  and  1108.72  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  {1108.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived, except  that  the  adjusted 
weighted  average  price  shall  not  be 
less  than  the  (Tlass  III  price. 

4.  In  {  110876.  paragraph  (aX4)  is  re- 
vised to  read  as  follows: 

1 1108.76    Payment*  by  handler  operating 
a  partially  regulated  dlatributlng  plant 


(a)  •  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  Section  1108.112  is  revised  to  read 
as  follows: 

{1108.112    Tcrmofomce. 

The  term  of  office  of  each  person 
who  is  a  member  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  {1108.113.  paragraph  (cKl)  Is 
revised  to  read  as  follows: 

{  1M8.11S    Selection  of  Agency  membera. 


(C)  •  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives. 
as  the  case  may  be.  and  also  shall 
specify  the  numbr  of  representatives 
to  be  selected. 


4.  {  1108.116,  paragraph  (d)  is  revised 
to  read  as  follows: 

{1108.116    Dutiea  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  {  1108.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

{ 1108.120    Procedure    for    requesting    re- 
funda. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may,  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
Septemt>er  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  (October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  t>e  eligible  for 
refimd  on  all  his  marketings  against 
which  an  assessment  is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  {1108.121.  paragraph  (a),  the 
Introductory  text  of  paragraph  (b). 
paragraphs  (bK2)  and  (3).  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f)  are  added  to  read  as 
follows: 

§1108.121    Duties  of  the  market  adminis- 
tnUor. 


(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursiumt  to  {  1108.113(c). 


(b)  Set  aside  into  an  advertising  and 
promotion  fund,  separately  accounted 
for.  im  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  In 
paragraiah  (d)  of  this  section  times  the 
amount  of  producer  milk  biclnded  in 
the  oniform  price  computation  for 
such  month.  The  amount  set  aside 
shaU  be  diabuised  as  follows: 


(2)  Refimd  to  producers  the 
amoimts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amomits  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  mflk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  {1108.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  nutde 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  ({{1108.110  through 
1108.122). 


(e>  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita,  Kansas; 
Memphis.  Tennessee  (weighted  aver- 
age price  for  the  market);  Fort  Smith. 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valley;  Okla- 
homa Metropolitan:  Central  Arkansas; 
Lubbock-Plalnvlew,  Texas;  Texas  Pan- 
handle; and  Rk)  Grande  Valley  (P»art« 
1073,  1097.  1102.  1104.  1108.  1108.  1120. 
1126.  1133  and  1138.  respectively,  of 
this  chapter): 

(2)  (Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eXl)  of 
this  section:  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eX2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shaU 
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apply  dnrtac  the  12-Baonth  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  {  1108.120(b)  and 
of  the  wUhhokllng  rate  that  wUl  be 
applicaUe  in  the  immediately  follow- 
ing period  of  July  throtigh  December 
or  January  throuvh  June,  as  the  case 
may  be.  Bach  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

PACT  nao  xuuc  in  the  umaock 

PUUMVKW  MAMCETINO  A1A 

1.  Section  1120.61  is  revised  to  read 
as  follows: 

{ 1120.61    Compytation    of   uaifenn    price 
(Including  weighted  average  price). 

For  each  month,  the  market  admin- 
istrator Chan  compute  the  "uniform 
price"  (aiKl  "weighted  average  price") 
I>eT  hundredweight  for  milk  of  3.5  per- 
cent butterfat  content  received  from 
pnxlucers  as  follows: 

(a)  Combtne  into  one  total  the 
values  computed  pursuant  to  { 1120.60 
for  all  pool  handlers  who  made  the  re- 
ports prescribed  in  {1120.30  for  the 
month  and  who  have  made  the  pay- 
ments required  pursuant  to  { 1120.71 
for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  sum 
of  the  deductions  to  be  made  for  loca- 
tion adjustments  pursuant  to 
{1120.75: 

(c)  Add  an  amount  equal  to  not  less 
than  ooe-half  of  the  unobligated  bal- 
ance on  hand  in  the  producer-settle- 
ment fimd: 

(d)  Divide  the  resulting  amotmt  by 
the  svan  of  the  following  for  all  han- 
dlers inchided  in  such  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer mflk:  and 

(2)  The  total  hundredweight  for 
which  a  v^ue  is  computed  pursuant  to 
{1120.60(f):  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  S  cents.  The  result 
Shan  be  the  "weighted  average  price." 

(f )  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  { 1120.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  ttam  producers. 

2.  In  {  1120.71.  paragraph  (aX2)aU  is 
revised  to  read  as  follows: 

{  1120.T1    PaymenU  to  the  producer-settle- 
ment fkiML 

(a)  •  •  • 

(2)  •  •  • 

«.il)  The  vahie  at  th^  weighted  aver- 
a«e  price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
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source  milk  for  which  a  value  was 
computed  pursuant  to  (  1120.6e(f). 


3.  In  {1120.75.  paragra;^  (b)  is  re- 
vised to  read  as  follows: 

{1120.75    Plairt  iMation  adiiMtaMsts  for 
producers  and  on  noapoot  milk 


Cb)  POT  purposes  of  computations 
pursuant  to  {{ 1120.71  and  1120.72,  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  { 1120.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
Class  III  price). 

4.  In  {  1120.76,  paragraph  (aX4)  is  re- 
vised to  read  as  follows: 

{1120.76    Payments  by  handler  operating 
a  partially  regulated  diatribntiag  piant 


(a) •  •  • 

(4)  Moltipiy  the  remaining  pounds 
b7  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regtilated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  leas  than  the  Class  III 
price);  and 


.    5.  Section  1120.112  is  revised  to  read 
as  follows: 

{1120.112    Term  of  office. 

The  term  of  office  of  each  person 
who  Is  a  member  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  iBember  of  the  Agency  siiall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  {1120.113.  paragraph  (cXl)  is 
revised  to  read  as  follows: 

{1120.113    Selection  of  Agency  members. 


(C)  •  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  patlctpatlng  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  prodtic- 
ers  of  their  opportunity  to  nomteate 
one  or  more  Agei»cy  representatives, 
as  the  case  may  be,  and  also  shall 
specify  the  number  of  representatives 
to  be  selected. 
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7.  In  f  1120.116,  paragraph  (d)  Is  re- 
vised to  read  as  follows: 

11120.116    Duties  of  Uw  Afcncjr. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  S  1120.120,  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

f  1120.120    Procedure    for    requesting    re* 
funds. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may,  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  all  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  91120.121.  paragraph  (a),  the 
introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3),  and  para- 
graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f )  are  added  to  read  as 
follows:  I 


11120.121     Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  §  1120.113(c). 

(b)  Set  aside  into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  in 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shaU  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amoimts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  91120.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bH2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  ($91120.110  through 
1120.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

( 1 )  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita.  Kansas: 
Memphis.  Tennessee  (weighted  aver- 
age price  for  the  market):  Port  Smith. 
Arkansas  (weighted  average  price  for 
the  market):  Red  River  Valley:  Okla- 
homa Metropolitan:  Central  Arkansas: 
Lubbock-Plainview.  Texas:  Texas  Pan- 
handle: and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104,  1106.  1108,  1120. 
1126.  1132  and  1138.  respecUvely.  of 
this  chapter): 


(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eXl)  of 
this  section:  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eM2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  9  1120.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  in  the  immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

PAIT  1133— MIUC  IN  THE  TfXAS  PANHANDIS 
MAtKniNO  AtlA 

1.  Section  1132.61  is  revised  to  read 
as  follows: 

f  1132.61     Computation    of   uniform    price 
(Including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
for  all  milk  of  3.5  percent  butterfat 
content  f.o.b.  pool  plants  located 
within  100  miles  of  the  city  hall  of 
Amarlllo,  Texas,  as  follows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1132.60 
for  all  handlers  who  made  the  report 
prescribed  by  91132.30  for  such 
month,  except  those  in  default  of  pay- 
ments required  pursuant  to  9  1132.71 
for  the  preceding  month: 

(b)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  to  be 
made  pursuant  to  9  1132.75: 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  the 
producer-settlement  fund: 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer milk:  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1132.60(f):  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d) 
of  this  section.  The  result  shall  be  the 
"weighted  average  price." 

(f )  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  91132.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  9  1132.71,  paragraph  (aK2Kil)  is 
revised  to  read  as  follows: 


f  1132.71    Payments  to  the  producer-settle- 
ment fund. 

(a)  •  •  • 
(2)  •  •  • 

(U)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  is  com- 
puted pursuant  to  9  1132.60(f). 


3.  In  91132.75,  paragraph  (b)  Is  re- 
vised to  read  as  follows: 

91132J5    Plant  location  aiUustmenU  for 
producers  and  on  nonpool  milk. 


(b)  For  the  purpose  of  computations 
pursuant  to  9$  1132.71  and  1132.72,  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  91132.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  the  resulting  price  shall 
not  to  be  less  than  the  Class  III  price). 

4.  In  9  1132.76.  paragraph  (a)(4)  is  re- 
vised to  read  as  follows: 

91132.70    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 


(a)«  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  weighted  average  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price):  and 


5.  Section  1132.112  is  revised  to  read 
as  follows: 

91132.112  Termofofnce. 

The  term  of  office  of  each  person' 
who  is  a  member  of  the  Agency  on 
June  30.  1979,  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  91132.113.  paragraph  (cHl)  Is 
revised  to  read  as  follows: 

1 1 132.1 13  Selection  of  Agency  members. 


<C)  •  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  paticlpatlng  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 
ers of  their  opportunity  to  nominate 


one  or  more  Agency  representatives, 
as  the  case  may  be.  and  also  shall 
specify  the  nimiber  of  representative 
to  be  selected. 


7.  In  91132.116.  paragraph  (d)  is  re- 
vised to  read  as  follows: 

{1132.116    Duties  of  the  Agency. 


(d)  Prepare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  be  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  9 1132.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

9 1132.120    Procedure    for    requesting    re- 
funds. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  AprU 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may.  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  Is  with- 
held as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  Immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  aU  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December,  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  Immediately  following 
the  month  In  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  against 
which  an  assessment  Is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  9  1132.121,  paragraph  (a),  the 
Introductory  text  of  paragraph  (b), 
paragraphs  (bK2)  and  (}).  and  para- 
graph (c)  are  revised  and  new  para- 


graphs (e)  and  (f )  are  added  to  read  as 
follows: 

9  1132.121    Duties  of  the  market  adminis- 
trator. 


(a)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  9  1132.113(c). 

(b)  Set  aside  Into  an  advertising  and 
promotion  fund,  separately  accounted 
for.  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  In 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  Included  In 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  be  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amounts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  to  State  law 
applicable  to  such  producer,  but  not  In 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  9 1132.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  In  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  advertising  and  pro- 
motion program  (991132.110  through 
1132.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

(1)  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita.  Kansas: 
Memphis.  Tennessee  (weighted  aver- 
age price  for  the  market):  Port  Smith. 
Arkansas  (weighted  average  price  for 
the  market):  Red  River  Valley:  Okla- 
homa Metropolitan:  Central  Arkansas; 
Lubbock-Plainview,  Texas:  Texas  Pan- 
handle; and  Rio  Grande  Valley  (Parts 
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1073.  1097.  1102.  1104.  1106.  1108.  1120. 
1126.  1132  and  1138.  respectively,  of 
this  chapter): 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eXl)  of 
this  section;  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (e)(2)  of  this  sec- 
tion by  0^  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  (October, 
notify  each  producer  In  writing,  of  the 
opportunity  to  submit  a  request  for  a 
refund  as  specified  in  9  1132.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  in  the  Immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  in  writing  of  the  current  with- 
holding rate. 

PAIT  113«— MIIK  IN  THE  MO  CtANDI 
VALLFT  MARKETING  AtEA 

1.  Section  1138.61  is  revised  to  read 
as  follows: 

S1138.S1     Computation    of   uniform    price 
(including  weighted  average  price). 

For  each  month  the  market  adminis- 
trator shall  compute  the  "uniform 
price"  (and  "weighted  average  price") 
per  hundredweight  for  milk  of  3.5  per- 
cent butterfat  content  received  from 
producers  as  follows: 

(a)  Combine  into  one  total  the 
values  computed  pursuant  to  §  1138.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  §  1138.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §$1138.71  and  1138.73  for  the  pre- 
ceding month: 

(b)  Add  an  amount  equal  to  the  sum 
of  the  deductions  for  location  adjust- 
ments computed  pursuant  to  §  1138.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal- 
ance in  the  producer-settlement  fund: 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer milk:  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
f  1138.60(f):  and 

(e)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred- 
weight. The  result  shall  be  the 
"weighted  average  price." 

(f )  Subtract  from  the  weighted  aver- 
age price  the  withholding  rate  for  the 
advertising  and  promotion  program  as 
computed  in  §  1138.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

2.  In  9  1138.71.  paragraph  (aK2Kii)  is 
revised  to  read  as  follows: 


PffOPOSED  RULES 

9  1138.71     Paymentii  to  the  prodocer-tettle- 
ment  fund. 

(a)  •  •  • 

(2)  •  •  • 

(ii)  The  value  at  the  weighted  aver- 
age price  applicable  at  the  location  of 
the  plant  from  which  received  of  other 
source  milk  for  which  a  value  was 
computed  pursuant  to  9  1138.60(f). 


3.  In  91138.75.  paragraph  (b)  is  re- 
vised to  read  as  follows: 

91138.75    Plant   location   adJantmenU   for 
producer!  and  on  nonpool  milk. 


(b)  For  purposes  of  computations 
pursuant  to  §§  1138.71  and  1138.72.  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  9  1138.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived, except  that  the  adjusted 
weighted  average  price  shall  not  be 
less  than  the  Class  III  price. 

4.  In  9  1138.76,  paragraph  (a)(4)  is  re- 
vised to  read  as  follows: 

91138.76    PaymenU  by  handler  operating 
a  partially  regulated  distributing  plant 


(a) •  •  • 

(4)  Multiply  the  remaining  pounds 
by  the  difference  l)etween  the  Class  I 
price  and  the  weighted  average,  price, 
both  prices  to  be  applicable  at  the  lo- 
cation of  the  partially  regulated  dis- 
tributing plant  (except  that  the  Class 
I  price  and  the  weighted  average  price 
shall  not  be  less  than  the  Class  III 
price);  and 


5.  Section  1138.112  is  revised  to  read 
as  follows: 

91138.112    Term  of  office. 

The  term  of  office  of  each  person 
who  is  a  meml)er  of  the  Agency  on 
June  30.  1979.  shall  expire  on  that 
date.  Thereafter,  the  term  of  office  of 
each  member  of  the  Agency  shall  be 
one  year  or  until  a  replacement  is  des- 
ignated by  the  cooperative  association 
or  is  otherwise  appropriately  elected. 

6.  In  91138.113.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

9  1138.113    Selection  of  Agency  membere. 


(O*  •  • 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  paticipatlng  pro- 
ducer members  of  such  cooperatives 
and  participating  nonmember  produc- 


ers of  their  opportunity  to  nominate 
one  or  more  Agency  representatives, 
as  the  case 'may  be,  and  also  shall 
specify  the  number  of  representatives 
to  be  selected. 


7.  In  9  1138.116.  paragraph  (d)  is  re- 
vised to  read  as  follows: 

9  1 138.1 16    Duties  of  the  Agency. 


(d)  I*repare  and  submit  to  the  Secre- 
tary for  approval  before  each  January 
through  June  and  July  through  De- 
cember period  a  budget  showing  the 
projected  amounts  to  l>e  collected 
during  the  period  and  how  such  funds 
are  to  be  dispersed  by  the  Agency. 


8.  In  9  1138.120.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

91138.120    Procedure    for    requesting    re- 
funds. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  must  be 
submitted  during  the  month  of  April 
for  milk  to  be  marketed  during  the  fol- 
lowing July  through  December  period 
and  during  the  month  of  October  for 
milk  to  be  marketed  during  the  follow- 
ing January  through  June  period. 

(c)  Upon  first  acquiring  producer 
status  under  this  part,  a  dairy  farmer 
may.  upon  application  filed  with  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section,  be  eligi- 
ble for  refund  on  all  marketings 
against  which  an  assessment  is  witli- 
held  as  follows: 

(1)  If  he  acquires  producer  status 
during  the  months  of  April  through 
September  and  files  an  application 
with  the  market  administrator  by  the 
end  of  the  month  immediately  follow- 
ing the  month  in  which  he  acquires 
producer  status,  he  shall  be  eligible 
for  refund  on  aU  his  marketings 
against  which  an  assessment  is  with- 
held beginning  with  his  first  delivery 
and  extending  through  the  following 
month  of  December:  or 

(2)  If  he  acquires  producer  status 
during  the  months  of  October  through 
March  and  files  an  application  with 
the  market  administrator  by  the  end 
of  the  month  immediately  following 
the  month  in  which  he  acquires  pro- 
ducer status,  he  shall  be  eligible  for 
refund  on  all  his  marketings  agaln.st 
which  an  assessment  is  withheld  be- 
ginning with  his  first  delivery  and  ex- 
tending through  the  following  month 
of  June. 

9.  In  91138.121.  paragraph  (a),  the 
introductory  text  of  paragraph  (b). 
paragraphs  (b)  (2)  and  (3),  and  para- 


graph (c)  are  revised  and  new  para- 
graphs (e)  and  (f)  are  added  to  read  as 
follows: 

91138.121    Duties  of  the  market  adminis- 
trator. 


Ca)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  conduct  a  referendum  to 
determine  representation  on  the 
Agency  pursuant  to  9  1138.113(c). 

(b)  Set  aside  into  an  advertising  and 
promotion  fund,  separately  accounted 
for,  an  amount  equal  to  the  withhold- 
ing rate  for  the  month  as  set  forth  in 
paragraph  (d)  of  this  section  times  the 
amount  of  producer  milk  included  in 
the  uniform  price  computation  for 
such  month.  The  amount  set  aside 
shall  t>e  disbursed  as  follows: 


(2)  Refund  to  producers  the 
amounts  of  mandatory  checkoff  for 
advertising  and  promotion  programs 
required  under  authority  of  State  law 
applicable  to  such  producer,  but  not  in 
amounts  that  exceed  the  rate  per  hun- 
dredweight determined  pursuant  to 
paragraph  (e)  of  this  section  on  the 
volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  this  paragraph. 

(3)  After  the  end  of  each  month, 
make  a  refund  to  each  producer  who 
has  made  application  for  such  refund 
pursuant  to  §1138.120.  Such  refund 
shall  be  computed  by  multiplying  the 
rate  specified  in  paragraph  (e)  of  this 
section  times  the  hundredweight  of 
such  producer's  milk  pooled  for  which 
deductions  were  made  pursuant  to  this 
paragraph  for  such  month,  less  the 
amount  of  any  refund  otherwise  made 
to  the  producer  pursuant  to  paragraph 
(bK2)  of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  for- 
ward to  each  producer  a  copy  of  the 
provisions  of  the  Advertising  and  pro- 
motion program  (§$1138.110  through 
1138.122). 


(e)  As  soon  as  possible  after  the  be- 
ginning of  each  year,  compute  the  rate 
of  withholding  as  follows: 

( 1 )  Compute  a  simple  annual  average 
of  the  monthly  weighted  average 
prices  (the  uniform  prices  plus  5  cents 
for  months  prior  to  July  1979)  for  the 
preceding  year  for  each  of  the  follow- 
ing milk  orders:  Wichita,  Kansas: 
Memphis,  Tennessee  (weighted  aver- 
age price  for  the  market):  Fort  Smith. 
Arkansas  (weighted  average  price  for 
the  market);  Red  River  Valley:  Okla- 
homa Metropolitan:  Central  Arkansas: 
Lubbock-Plainview.  Texas;  Texas  Pan- 
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handle:  and  Rio  Grande  Valley  (Parts 
1073.  1097.  1102.  1104.  1106.  1108.  1120. 
1126.  1132  and  1138.  respectively,  of 
this  chapter): 

(2)  Compute  a  simple  average  of  the 
prices  resulting  from  the  computa- 
tions pursuant  to  paragraph  (eXl)  of 
this  section:  and 

(3)  Multiply  the  price  computed  pur- 
suant to  paragraph  (eK2)  of  this  sec- 
tion by  0.8  percent  and  round  to  the 
nearest  one-half  cent.  This  rate  shall 
apply  during  the  12-month  period  that 
begins  with  July  of  the  current  year. 

(f)  Prior  to  each  April  and  October, 
notify  each  producer  in  writing,  of  the 
opportimity  to  submit  a  request  for  a 
refund  as  specified  in  9  1138.120(b)  and 
of  the  withholding  rate  that  will  be 
applicable  in  the  immediately  follow- 
ing period  of  July  through  December 
or  January  through  June,  as  the  case 
may  be.  Each  new  producer  that  sub- 
sequently enters  the  market  shall  be 
notified  In  writing  of  the  current  with- 
hold^ rate. 

Amendment  op  Oboeb  Provisions 
Which  Wkrk  Issitcd  on  August  29, 
1978  (43  FR  39324)  and  Which  are 
Scheduled  To  Becoice  Effective  on 
September  1. 1979. 

PAIT  1126— MUX  IN  THE  TEXAS  MAKKETING 


1.  Section  1126.61  is  revised  to  read 
as  follows: 

9 112C.61  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prices  for  base  and  excess 
mUk). 

(a)  The  market  adminstrator  shall 
compute  the  "weighted  average  price" 
for  each  month  and  the  "uniform 
price"  for  each  of  the  months  of 
August  through  February  per  hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  at  pool  plants  at  which 
no  location  adjustment  applies  as  fol- 
lows: 

(1)  Combine  Into  one  total  the 
values  computed  pursuant  to  9  1126.60 
for  all  handlers  who  filed  the  reports 
prescribed  in  $1126.30  for  the  month 
and  who  made  the  payments  pursuant 
to  9  1126.71  for  the  preceding  month: 

(2)  Add  not  less  than  one-fourth  of 
the  imobligated  balance  in  the  produc- 
er-settlement fimd: 

(3)  Add  the  aggregate  of  all  minus 
location  adjustments  and  subtract  the 
aggregate  of  all  plus  location  adjust- 
ments pursuant  to  9  1126.75; 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers Included  In  these  computations: 

(i)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9 1126.60(f):  and 
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(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  ot 
August  through  February,  subtract 
from  the  weighted  average  price  com- 
puted in  paragraph  (aK5)  of  this  sec- 
tion the  withholding  rate  for  the  ad- 
vertising and  promotion  program  as 
computed  in  9  1126.121(e).  The  result 
shall  be  the  "uniform  price"  for  milk 
received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hndredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  ccmtent.  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  toi 
91126.121(e)  from  the  class  III  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(1)  Prom  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graph (a)  (1)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (aK4Kil) 
of  this  section  by  the  weighted  aver- 
age price; 

(ID  Subtract  an  amount  computed 
by  multiplying  the  CHass  III  price  for 
the  month  times  the  hundredweight 
of  excess  milti: 

(ill)  Divide  the  renting  amount  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations; 

(iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents;  and 

(v)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  9  1126.121(e). 

2.  Section  9  1126.75  is  revised  as  fol- 
lows; 

91126.75    Piaat   location   adiustmenU  for 
produccra  and  on  nonpool  milk. 

(a)  In  malting  the  payments  required' 
pursuant  to  91126.73,  the  uniform 
price  and  the  uniform  price  for  base 
milk  for  the  month  shall  be  adjusted 
by  the  amounts  set  forth  in  9  1126.52 
according  to  the  location  of  the  plant 
where  the  milk  being  priced  was  re- 
ceivecL 

(b)  For  purposes  of  computing  the 
value  of  other  source  milk  pursuant  to 
91126.71.  the  weighted  average  price 
shall  be  adjusted  by  the  amount  set 
forth  in  9 1126.52  that  is  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  adjusted  weighted  average 
price  shall  not  be  less  than  the  class 
in  price. 
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PAKT  1073— MILK  IN  THE  WICMTA,  KANS^ 
MAKKETmO  AtEA 

1.  Section  1073.61  is  revised  to  read 
as  follows: 

S  1073.6!  Computation  of  uniform  price 
(including  weighted  arerace  price  and 
uniform  prices  for  base  and  excess 
milk). 

(a)  The  marliet  administrator  shall 
compute  the  "weighted  average  price" 
for  each  month  and  the  "uniform 
price"  for  each  of  the  months  of 
Aug\ist  through  February  per  hun- 
dredweight of  milk  of  3.5  percent  but- 
terfat  content  as  follows: 

(1)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1073.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  J  1073.30  for  the  month 
and  who  made  the  payments  pursuant 
to  9  1073.71  for  the  preceding  n\onth: 

(2)  Deduct  the  amount  of  the  plus 
adjustments  and  add  the  amount  of 
the  minus  adjustments,  which  are  ap- 
plicable pursuant  to  9  1073.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal- 
ance in  the  producer-settlement  fund: 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  In  these  computations: 

(1)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1073.60(f):  and 

(5)  Subtract  not  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  "weighted  average  price." 

(6)  For  each  months  of  August 
through  February,  subtract  from  the 
weighted  average  price  the  withhold- 
ing rate  for  the  advertising  and  pro- 
motion program  as  computed  in 
9  1073.121(e).  The  result  shaU  be  the 
"uniform  price"  for  milk  received  from 
producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
9  1073.121(e)  from  the  class  III  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(1)  From  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graph (aKl)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (a)<4Kii) 
of  this  section  by  the  weighted  aver- 
age price: 

(U)  Subtract  an  amount  computed 
by  multiplying  the  Class  III  price  for 
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the  month  times  the  hundredweight 
of  excess  milk; 

(ill)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
included  In  these  computations: 

(Iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents;  and 

(V)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  9  1073.121(e). 

2.  Section  1073.75  is  revised  to  read 
as  follows: 

9 1073.75  Plant  location  a^justmenU  for 
producers  and  on  nonpool  milk. 

(a)  For  producer  milk  received  at 
plants  located  outside  zone  1  the  uni- 
form price  and  the  uniform  price  for 
base  milk  shall  be  increased  or  de- 
creased by  an  adjustment  for  each 
such  plant  at  the  rates  specified  in 
9  1073.52(a). 

(b)  For  purposes  of  computations 
pursuant  to  99 1073.71(aX2KU)  and 
1073.72.  the  weighted  average  price 
shall  be  adjusted  at  the  rates  set  forth 
in  9  1073.52.  applicable  at  the  location 
of  the  nonpool  plant(s)  from  which 
the  milk  was  received,  except  that  the 
adjusted  weighted  average  price  shall 
not  be  less  than  the  Class  III  price. 

FACT  1097— MOK  M  TNi  MEMfHIS,  TEHN.. 
MARKET1N0  AtEA 

1.  Section  1097.61.  paragraph  (b)  is 
revised  as  follows: 

9  1097.61  Computation  of  uniform  price 
for  each  handler  (including  uniform 
prices  for  base  milk  and  excess  milk). 


(b)  For  each  month  of  March 
through  July,  the  market  administra- 
tor shall  compute  for  each  handler 
with  respect  to  producer  milk,  a  uni- 
form price  for  base  milk  and  for  excess 
milk,  each  of  3.5  percent  butterfat 
content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
9  1097.121(e)  from  the  Class  III  price 
for  the  month. 

(2)  Compute  the  imiform  price  for 
tMise  milk  as  follows: 

(I)  From  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graph (aHl)  through  (3)  of  this  sec- 
tion, subtract,  for  each  handler,  an 
amount  computed  by  multiplying  the 
Class  III  price  for  the  month  times  the 
hundredweight  of  excess  milk  received 
by  such  handler  as  producer  milk  and 
bulk  milk  received  from  a  handler  de- 
scribed in  9  1097.9(c): 

(II)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  such  han- 
dler's t>ase  milk  and  deduct  any  frac- 
tion of  a  cent;  and 


(ill)  Subtract  the  withholding  rate 
for  the  advertising  and  promotion  pro- 
gram as  computed  in  9  1097.121(e). 

PAIT  1102— MILK  M  TME  NMT  SMITH,  AKK.. 
MAIKETINO  AIEA 

1.  In  9  1102.61,  paragraph  (b)  is  re- 
vised as  follows: 

91102.61  Computation  of  uniform  price 
for  each  iiandler  (including  uniform 
prices  for  base  milk  and  excess  milk). 


(b)  For  each  month  of  March 
through  July,  the  market  administra- 
tor shall  compute  for  each  handler 
with  respect  to  milk  received  from  pro- 
ducers, a  uniform  price  for  base  milk 
and  for  excess  milk,  each  of  3.5  per- 
cent butterfat  content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
91102.121(e)  from  the  class  III  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(I)  From  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graphs (aXl)  through  (2)  of  this  sec- 
tion, subtract,  for  each  handler,  an 
amount  computed  by  multiplying  the 
Class  III  price  for  the  month  times  the 
hundredweight  of  such  handler's 
excess  milk: 

(II)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  such  han- 
dler's base  milk,  and  deduct  any  frac- 
tion of  a  cent:  and 

(ill)  Subtract  the  withholding  rate 
for  the  advertising  and  promotion  pro- 
gram as  computed  in  9  1102.121(e). 

PAIT  1104— Max  IN  THE  lED  RIVR  VALLEY 
MAXKETINO  AtEA 

1.  Section  1104.61  is  revised  as  fol- 
lows: 

91104.61  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prices  for  base  and  excess 
milk). 

(a)  The  market  administrator  shall 
compute  the  weighted  average  price 
for  each  month  and  the  uniform  price 
for  each  of  the  months  of  August 
through  February  per  hundredweight 
of  milk  of  3.5  percent  butterfat  con- 
tent as  follows: 

(1)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1104.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  9  1104.30  for  the  month 
and  who  made  the  pajrments  pursuant 
to  99  1104.71  and  1104.73  for  the  pre- 
ceding month; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com- 
puted pursuant  to  9  1104.75; 


(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal- 
ance in  the  producer-settlement  fund; 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(i)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(11)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1104.60(f):  and 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  of 
Augiist  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  9  1104.121(e).  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  adminstra- 
tor  shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
91104.121(e)  from  the  Class  m  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(I)  Prom  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graphs (a)  (1)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (aK4)(il) 
of  this  section  by  the  weighted  aver- 
age price; 

(II)  Subtract  an  amount  computed 
by  multiplying  the  Class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk; 

(ill)  EMvlde  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations; 

(iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents;  and 

(V)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  9  1104.121(e). 

2.  Section  1104.75  is  revised  as  fol- 
lows: 

9  1 104.75    Plant   location   adJustnenU   for 
producers  and  on  nonpool  milk. 

(a)  In  making  payments  to  producers 
pursuant  to  91104.73  for  producer 
milk  received  at  a  pool  plant,  the  imi- 
form price  and  the  uniform  price  for 
base  milk  shall  be  reduced  according 
to  the  location  of  the  pool  plant  at  the 
rate  set  forth  in  9  1104.52(a): 

(b)  For  the  purpose  of  computations 
pursuant  to  99  1104.71  and  1104.72.  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rate  set  forth  in  9  1104.52(a) 
applicable  at  the  location  of  the  non- 
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pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
Class  III  price);  and 

(c)  In  maklii«  payments  to  producers 
pursuant  to  9 1104.73  for  producer 
milk  diverted  trom  a  pool  plant  to  a 
nonpool  plant,  the  uniform  price  and 
the  uniform  price  for  base  milk  shall 
be  reduced  according  to  the  location  of 
the  nonpool  plant  at  which  the  milk  is 
received  at  the  rate  set  forth  in 
91104.52(a). 

PAtT  1 106— MILK  IN  THE  OKLAHOMA 
METtOPOUTAN  MAKKETINS  AREA 

1.  Section  1106.61  is  revised  as  fol- 
lows: 

9 1106.61    Computation   of  uniform   price 
(including  weighted  average  price  and 
uniform    prices   for    base    and    excess 
milk), 
(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
for   each    month    and   the    "uniform 
price"    for   each    of   the    months   of 
August   through   February   per   hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  as  follows: 

(1)  Combine  into  one  total  the 
values  computed  pursuant  to  9  1106.60 
for  all  handlers  who  made  the  reports 
prescribed  in  9  1106.30  and  who  made 
the  payments  pursuant  to  991106.71 
and  1106.73  for  the  preceding  month. 

(2)  Add  the  aggregate  of  the  values 
of  all  allowable  location  adjustments 
to  producers  pursuant  to  9  1106.75. 

(3)  Add  not  less  than  one-half  of  the 
cash  balance  on  hand  in  the  producer- 
settlement  fund  less  the  total  amount 
of  the  contingent  obligations  to  han- 
dlers pursuant  to  9  1106.72. 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  these  computations: 

(i)  The  total  hundredweight  of  pro- 
ducer mOk;  void 

(11)  The  total  hundredweight  for 
which  a  valtie  is  computed  pursuant  to 
91106.60(f). 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  of 
August  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  91106.121(e).  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  imiform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion   program  as  computed  in 
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11106.121(e)  from  the  class  m  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(i)  From  the  amount  resulting  from 
the  computations  pursuant  to  para- 
grapiis  (aXl)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  In  paragraph  (aK4Kii) 
of  this  section  by  the  weighted  aver- 
age price: 

(II)  Subtract  an  amount  computed 
by  multiplying  the  class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk; 

(III)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations; 

(Iv)  Subtract 'not  less  than  4  cents 
nor  more  than  5  cents;  and 

(V)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  §  1106.121(e). 

2.  Section  1106.75  Is  revised  as  fol- 
lows: 

91106.75    Plant   location   adjustments   for 
producers  and  on  nonpool  milk. 

(a)  In  making  pajTnents  to  producers 
pursuant  to  91106.73  for  producer 
milk  received  at  a  pool  plant,  the  uni- 
form price  and  the  uniform  price  for 
base  milk  shall  be  reduced  according 
to  the  location  of  the  pool  plant  at  the 
rates  set  forth  in  9  1106.52; 

(b)  For  the  purjMJse  of  computations 
pursuant  to  99  1106.71  and  1106.72.  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  In  9  1106.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
class  III  price);  and 

(c)  In  making  payments  to  producers 
pursuant  to  91106.73  for  producer 
milk  diverted  from  a  pool  plant  to  a 
nonpool  plant,  the  uniform  price  and 
the  uniform  price  for  base  milk  shall 
be  reduced  according  to  the  location  of 
the  nonpool  plant  at  which  the  milk  is 
received  at  the  rates  set  forth  In 
9  1106.52. 

PAtT  nOO-MlUt  IN  1ME  CSNTtAL 
AtKANSAS  MAtKfTINO  AtEA 

1.  In  9  1108.61,  the  Introductory  text 
of  paragraph  (a)  (immediately  preced- 
ing subparagraph  (1)).  and  paragraph 
(aK6)  and  (b)  are  revised  as  follows: 

91106.61     Computation    ot   uniform    price 
(hschiding  weighted  average  price  and 
base  and  excess  prices). 
(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
for   each   month   and   the   "uniform 
price"   for  each   of   the   months   of 
August   through   February   per   hun- 
dredweight   for    milk    containing    3.5 
percent  butterfat  content  as  follows: 
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(6)  For  each  of  the  months  of 
August  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  11108.121(e).  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
S  1108.121(e)  from  the  class  III  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(i)  Prom  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graphs (a)  (1)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (a)(4Kli) 
of  this  section  by  the  weighted  aver- 
age price; 

(11)  Subtract  an  amount  computed 
by  multiplying  the  Class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk: 

(iii)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations; 

(iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents:  and 

(V)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  S  1108.121(e). 

rAIT  1 130— MIU  M  TM  UMtOCK. 
PIAMVKW,  TEX.,  MAIKFnNO  AIEA 

1.  Section  1120.61  is  revised  as  fol- 
lows: 

$1120.61     Computation    of   unifonn    price 
(including  weighted  average  price  and 
uniform    price*    for   baac    and    exceu 
milk), 
(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
for   each    month    and    the   "uniform 
price"    for   each    of    the.  months   of 
August    through    February   per   hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  as  follows: 

(1)  Combine  into  one  total  the 
values  computed  pursuant  to  §  1120.60 
for  all  pool  handlers  who  made  the  re- 
ports prescribed  in  91120.30  for  the 
month  and  who  have  made  the  pay- 
ments required  pursuant  to  91120.71 
for  the  preceding  month: 

(2)  Add  an  amount  equal  to  the  sum 
of  the  deductions  to  be  made  for  loca- 
tion adjustments  pursuant  to 
9  1120.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal- 
ance on  hand  in  the  producer-settle- 
ment fund; 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  han- 
dlers included  in  such  computations: 
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(i)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(11)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1120.60(f):  and 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  of 
August  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  91120.121(e).  The  result  shall  be 
the  "imiform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  unifoi^n  price  for 
excess  milk  by  deducting  the  viith- 
holding  rate  for  the  advertising  and 
promotion  program  as  computed  in 
91120.121(e)  from  the  class  III  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(i)  Prom  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graph (aKl)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (aK4Kii) 
of  this  section  by  the  weighted  aver- 
age price; 

(ii)  Subtract  an  amoimt  computed 
by  multiplying  the  Class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk; 

(Hi)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations; 

(Iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents;  and 

(v)  Subtract  the  withholding  rate  for 
the  adveriising  and  promotion  pro- 
gram as  computed  in  }  1120.121(e). 

2.  Section  1120.75  is  revised  as  fol- 
lows: 

91120.75    Plant   location   wlJustmenU   for 
producer*  and  on  nonpool  milk. 

(a)  The  uniform  price  and  the  uni- 
form price  for  base  milk  to  be  paid  for 
milk  which  Is  received  from  producers 
at  pool  planU  located  either  outside 
the  State  of  Texas  or  within  the  SUte 
but  north  of  the  countries  of  Parmer. 
Castro.  Swisher,  Briscoe.  Hall,  and 
Childress  and  100  miles  or  more  from 
the  city  hall  of  Lubbock.  Tex.,  by  the 
shortest  hard-surfaced  highway  dis- 
tance as  determined  by  the  market  ad- 
ministrator shall  be  reduced  at  the 
rate  set  forth  In  the  table  contained  In 
91120.52  according  to  the  location  of 
the  pool  plant  at  which  such  milk  was 
received  from  producers;  and 

(b)  For  purposes  of  computations 
pursuant  to  99  1120.71  and  1120.72  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  in  91120.52 
applicable  at  the  location  of  the  non- 


pool  plant  from  which  the  milk  was  re- 
ceived (but  not  to  be  less  than  the 
class  III  price). 

PAIT  1133— «UU  M  TNi  TEXAS  PAMMANOU 
MARKETINC  AkEA 

1.  Section  1132.61  is  revised  as  fol- 
lows: 

91132.C1  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform    prices   for   base   and   excem 

milk). 

(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
for  each  month  and  the  "uniform 
price"  for  each  of  the  months  of 
August  through  February  per  hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  f.o.b.  pool  plants  locat- 
ed within  100  miles  of  the  aty  HallW 
Amarillo.  Tex.,  as  follows: 

(1)  Combine  Into  one  total  the 
values  computed  pursuant  to  9  1132.60 
for  all  handlers  who  made  the  reports 
prescribed  in  9  1132.30  for  such  month, 
except  those  in  default  of  payments 
required  pursuant  to  91132.71  for  the 
preceding  month; 

(2)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  to  be 
made  ptirsuant  to  9  1132.75; 

(3)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  the 
producer-settlement  fund; 

(4)  Divide  the  resulting  amount  by 
the  siun  of  the  following  for  all  han- 
dlers Included  In  these  computations: 

(I)  The  total  hundredweight  of  pro- 
ducer milk;  and 

(II)  the  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1132.60(f):  and 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  of 
Augiist  through  February,  subtract 
from  the  weighted  average  price  the 
withholding  rate  for  the  advertising 
and  promotion  program  as  computed 
in  91132.121(6/  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
for  excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  compute  the  uniform  price  for 
excess  milk  by  deducting  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
91132.121(e)  from  the  class  III  price 
for  the  month. 

(2)  compute  the  uniform  price  for 
base  milk  as  follows: 

(1)  Prom  the  amount  resulting  from 
the  computations  pursuant  to  para- 
graph (axl)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  in  paragraph  (aK4Kil) 
of  this  section  by  the  weighted  aver- 
age price; 
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(ii)  Subtract  an  amount  computed 
by  multiplying  the  Class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk; 

(Hi)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  base  milk 
Included  in  these  computations; 

(iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents;  and 

(v)  Subtract  the  withholding  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  Hi  9  1132.121(e). 

2.  Section  1132.75  is  revised  as  fol- 

lOWK 

91132.75    Plant   location   a4}ustmenU  for 
producer*  and  on  nonpool  milk. 

(a)  In  making  payment  pursiuuit  to 
91132.73  the  uniform  price  and  the 
uniform  price  for  base  milk  to  be  paid 
for  milk  which  is  received  from  pro- 
ducers at  a  pool  plant  located  100 
miles'  or  more  from  the  City  Hall. 
Amarillo.  Tex.,  by  the  shortest  hard- 
surfaced  highway  distance  as  deter- 
mHied  by  the  market  administrator 
shall  be  reduced  at  the  rate  set  forth 
In  the  following  schedule  according  to 
the  location  of  the  pool  plant  where 
such  milk  is  received  from  producers: 

KaUper 

hundred- 

weight 

(oeato) 


Distance  from  the  Anuuillo 
aty  Hall  (mile*): 
100  but  lea  than  U0~ 


Por  each  additional  10  mUea  or  frae- 
tlon  thereof  an  additional 


M.0 
13 


(b)  For  purposes  of  computations 
pursuant  to  99  1132.71  and  1132.72.  the 
weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  Hi  91132.52 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived (but  the  resultHig  price  shall 
not  be  less  than  the  class  III  price.) 

PAIT  nSt-MUC  M  THE  MO  OIANOE 

VAUEY  MAtKETMO  AREA 

1.  Section  1138.61  Is  revised  as  fol- 
lows: 

91138.61    Computation   of  uniform   price 
(including  weighted  average  price  and 
uniform    price*    for   baac    and    exec** 
milka). 
(a)  The  market  administrator  shall 
compute  the  "weighted  average  price" 
•for   each    month   and   the   "uniform 
price"   for   each   of   the   months   of 
August  through   February  per  hun- 
dredweight for  milk  of  3.5  percent  but- 
terfat content  as  follows: 

(1)  CombHie  Hito  one  total  the 
values  computed  pursuant  to  9  1138.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  9  1138.30  for  the  month 
and  who  made  the  payments  pursuant 
to  551138.71  and  1138.73  for  the  pre- 
ceding month: 

(2)  Add  an  amount  equal  to  the  sum 
of  the  deductions  for  location  adjust- 
ments computed  pursuant  to  9  1138.75: 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobUgated  bal- 
ance in  the  pnxlucer-settlement  fund; 
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(4)  Divide  the  resultHig  amoimt  by 
the  sum  of  the  following  for  all  han- 
dlers Hicluded  Hi  these  computations: 

(i)  The  total  hundredweight  of  pro- 
ducer mlll^  and 

(U)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1138.60(f):  and 

(5)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result 
shall  be  the  "weighted  average  price." 

(6)  For  each  of  the  months  of 
August  through  February,  subtract 
from  the  weighted  average  price  the 
wlthholdHig  rate  for  the  advertising 
and  promotion  program  as  computed 
in  91138.121(e).  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administra- 
tor shall  compute  the  uniform  prices 
per  himdredweight  for  ttase  milk  and 
for  excess  milk,  each  of  3.5  percent  ' 
butterfat  content,  as  follows: 

(1)  Compute  the  uniform  price  for 
excess  milk  by  deduction  the  with- 
holding rate  for  the  advertising  and 
promotion  program  as  computed  in 
9  1138.121(e)  from  the  Class  in  price 
for  the  month. 

(2)  Compute  the  uniform  price  for 
base  milk  as  follows: 

(1)  From  the  amount  resultHig  from 
the  computations  pursuant  to  para- 
graph (aXl)  through  (3)  of  this  sec- 
tion, subtract  an  amount  computed  by 
multiplying  the  hundredweight  of 
milk  specified  Hi  paragraph  (aK4XU) 
of  this  section  by  the  weighted  aver- 
age price; 

(U)  Subtract  an  amount  computed 
by  multiplyHig  the  Class  III  price  for 
the  month  times  the  hundredweight 
of  excess  milk: 

(ill)  Divide  the  resultHig  amount  by 
the  total  himdredweight  of  base  milk 
included  in  these  computations: 

(iv)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents:  and 

(v)  Subtract  the  withholdHig  rate  for 
the  advertising  and  promotion  pro- 
gram as  computed  in  9  1138.121(e). 

(2)  Section  1138.75  is  revised  as  fol- 
lows: 

91138.75    Plant  location  aiUuatmenU  for 
producer*  and  on  nonpool  milk. 

(a)  Por  producer  milk  received  at 
pool  plants  located  in  zones  II  and  III 
or  at  pool  plants  located  outside  the 
marketing  area  and  more  than  100 
mUes,  as  determined  by  the  market  ad- 
ministrator, from  the  nearest  of  the 
county  courthouses  Hi  El  Paso  County, 
Tex.,  or  BemaliUo,  or  SanU  Pe  Coun- 
ties. N,  Mex.,  there  shall  be  deducted 
from  the  uniform  price  and  the  uni- 
form price  for  base  milk  an  adjust- 
ment for  each  such  plant  for  milk  at 
the  rates  specified  pursuant  to 
9  1138.52. 

(b)  For  purposes  of  computations 
pursuant  to  99  1138.71  and  1138.72.  the 


weighted  average  price  shall  be  adjust- 
ed at  the  rates  set  forth  Hi  91138.52 
Applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was  re- 
ceived, except  that  the  adjusted 
weighted  average  price  shall  not  be 
less  than  the  Class  III  price. 

[PR  Etoc  79-7616  PUed  3-13-79:  8:45  am] 


L3410-15-M] 

Kurol  Etttilfkatiow  Adwiln>rtro«<*ii 

[7  Cnt  Part  17011 

SPEOnCATIONS  FOI  IS  and  35  kV  PMMAIY 
UNDERGtOUNO  POWBl  CAM! 

RavWon  t*  Exitthifl  Sp*cl«c*iW*w 

AGENCY:  Rural  Electrification  Ad- 
ministration. 

ACTION:  Revision  to  ExlstHig  Specifi- 
cation. 

SUMMARY:  The  Rural  Electrification 
Administration  proposes  to  revise  REIA 
Specification  U-1.  "REA  Specification 
for  15  and  25  kV  Primary  Under- 
'  ground  Power  Cable."  These  revisions 
are  being  made  to  update  U-1  to  cur- 
rent IPCEA-AEIC  (Insulated  Power 
Cable  Engineers  Association— Associ- 
ation of  Edison  Illuminating  Compa- 
nies) requirements.  The  revised  speci- 
fication will  also  allow  the  use  of  an 
optional  Insulating  Jacketed  cable 
design  as  a  meajis  for  mitigating  corro- 
sion of  neutral  strands. 

DATE:  Public  comments  must  be  re- 
ceived by  REA  no  later  than  May  14, 
1979. 

ADDRESS:  Interested  persons  may 
obtain  copies  of  Specification  U-1 
from  Mr.  Rowland  C.  Hand,  Sr.,  Direc- 
tor, Power  Supply  and  Engineering 
Standards  Division,  Rural  Electrifica- 
tion Administration.  Room  3304, 
South  Building.  UJS.  Department  of 
Agriculture,  Washington.  D.C.  20250. 
telephone  number  (202)  447-4413.  AU 
data,  views,  or  comments  should  also 
be  dH^ted  to  Mr.  Hand. 

All  written  submissions  made  pursu- 
ant to  this  notice  will  be  made  availa- 
ble for  public  Hispectlon  Hi  the  Office 
of  the  Director,  Power  Supply  and  En- 
gineering Standards  Division,  during 
regular  business  hours. 
FOR  FUHTHEK  INFORMATION 
CONTACT: 

Rowland  C.  Hand,  8r.,  (202)  447- 

4413. 

Dated:  March  7. 1979. 

Joe  8.  ZOLLSB. 

Acting  Assistant 
Administrator— Electric 

CPR  Doc  79-7763  Piled  3-12-79:  9:38  am] 


FOOAl  REOISTBt.  VOC  44,  NO.  50— TUESDAY,  MARCH  13.  1«7« 


naOM.  REOISTBt,  VOL  44.  Na  SO-TURSOAY,  MARCH  13.  I«7t 


UMI 


NOTICES 


14609 


14608 


notices 


TTnt  i«ction  of  the  FEDERAL  REGISTER  contains  documcnli  oth«r  thon  rvlet  or  propOMd  rul«>  thol  ore  oppUcobi*  to  the  pubik.  Nolicvt  of  heorinst  end 
inveitigofioni,  committee  meetingi,  agency  decisions  ond  rvlings,  delegations  of  oulfiority,  filing  of  petitions  or>d  opplkationt  and  agency  statements  of 
orgonizotion  and  functions  ore  exomples  of  documents  oppeorirtg  in  ttiis  section. 


(611(M)1-M] 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

OOMMITTK  ON  MFOtMAL  ACTION 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  a  meeting  of  the 
Committee  on  Informal  Action  of  the 
Administrative  Conference  of  the 
United  States,  to  be  held  at  10:00  a.m.. 
March  26.  1979  in  the  library  of  the 
Adftilnistrative  Conference.  the 
G«lman  Building.  2120  L  Street.  KW.. 
Suite  500,  Washington,  D.C. 

The  Committee  will  meet  to  consider 
the  second  draft  of  a  study  of  the  as- 
sessment and  mitigation  of  civil  money 
penalties  by  federal  administrative 
agencies.  The  study  has  been  conduct- 
ed for  the  committee  by  Professor 
Colin  S.  Diver.  Tentative  recommenda- 
tions will  be  discussed. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space  availa- 
ble. Persons  wishing  to  attend  should 
notify  this  office  at  least  two  days  in 
advance.  The  Committee  Chairman,  if 
he  deems  it  appropriate  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting:  any 
memtier  of  the  public  may  file  a  writ- 
ten statement  with  the  Committee 
liefore,  during  or  after  the  meeting. 

For  further  information  concerning 
this  meeting  contact  Jeffrey  Lubbers 
(202-254-7065).  Minutes  of  the  meet- 
ing will  be  available  on  request. 

Richard  K.  Berg, 
Executive  Secretary. 
March  6.  1979. 

[FR  Doc.  79-7480  Filed  3-12-79;  8:45  ami 


[4310-ia-M] 

ADVISORY  COUNQL  ON  HISTORIC 
PRESERVATION 

PtOTECTION  OF  HISTOIIC  AND  CULTIMAL 
PROMRTIES 

A9r««m«flt  regarding  the  Livestock  Owilwf 
■od  Ronga  hn^rovemant  Programi  of  the 
lwr«ow  of  Land  Management 

AGENCY:  Advisory  Council  on  Histor- 
ic Preservation. 

ACTION:  Notice. 


SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  proposes  to  ex- 
ecute a  Programmatic  Memorandum 
of  Agreement  pursuant  to  Section 
800.8  of  the  regulations  for  the  "I»ro- 
tection  of  Historic  and  Cultural  Re- 
sources" (36  CFR  Part  800)  with  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  and  the  National 
Conference  of  State  Historic  Preserva- 
tion Officers  concerning  the  LlvestcKk 
Grazing  and  Range  Improvement  Pro- 
gram in  the  11  Western  States  of  Ari- 
zona. California.  Colorado.  Idaho. 
Montana.  Nevada,  New  Mexico, 
Oregon,  Utah.  Washington,  and  Wyo- 
ming. The  program  is  authorized  by 
the  Taylor  Grazing  Act  of  1934  (43 
U.S.C.  315)  and  the  Federal  Land 
Policy  tmd  Management  Act  of  1976 
(43  UJS.C.  1701).  The  agreement  pro- 
vides a  system  that  will  insure  that 
the  Bureau  of  Land  Management  will 
give  adequate  consideration  to  historic 
and  cultural  properties  In^he  grazing 
management  program  in  order  to  meet 
the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470f ). 

COMMENTS  DUE:  AprU  12,  1979. 

ADDRESS:  Comments  should  be  ad- 
dressed to  Executive  Director,  Adviso- 
ry Council  on  Historic  Preservation. 
1522  K  Street  NW..  Suite  510,  Wash- 
ington, DC.  20005. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  H.  Smith.  Acting  Director, 
Office  of  Intergovernmental  Pro- 
grams and  Planning,  Advisory  Coun- 
cil on  Historic  Preservation.  1522  K 
Street  NW.,  Washington.  D.C.  20005. 
telephone:  202-254-3495. 

Herrick  Hanks.  Cultural  Resource 
Program  Leader,  Bureau  of  Land 
Management.  Department  of  the  In- 
terior, 18th  and  C  Streets  NW., 
Washington,  DC.  20240.  telephone: 
202-343-9353. 

SUPPLEMENTARY  INFORMATION: 
This  notice  of  the  proposed  agreement 
invites  comments  from  interested  par- 
ties. Copies  of  the  proposed  agreement 
are  available  from  either  the  Bureau 
of  Land  Management  or  the  Council. 
The  agreement  concerns  the  manner 
in  which  the  Bureau  of  Land  Manage- 
ment will  meet  its  responsibilities 
under  Section  106  of  the  National  His- 
toric Preservation  Act  and  the  Coun- 
cil's implementing  regulations.  36  CFR 


Part  800.  Section  106  requires  that  the 
head  of  any  Federal  agency  having  in- 
direct or  direct  Jurisdiction  over  a  pro- 
posed Federal  or  federally  assisted  or 
licensed  undertaking  affecting  proper- 
ties in  or  eligible  for  the  National  Reg- 
ister of  Historic  Places  shall  afford  the 
Council  a  reasonable  opportunity  for 
comment.  In  summary,  the  proposed 
agreement  provides  that  the  Bureau 
of  Land  Management  will  conduct  ap- 
propriate surveys  to  identify  historic 
and  cultural  resources  prior  to  under- 
taking any  range  Improvement  activi- 
ties which  involve  land  disturbance. 
This  Information  will  be  provided  to 
the  appropriate  State  Historic  Preser- 
vation Officers.  Livestock  grazing  and 
range  Improvement  program  authori- 
zations will  be  designed  to  avoid  ad- 
verse effects  on  National  Register  and 
eligible  property  unless  it  is  not  pru- 
dent or  feasible  to  do  so.  If  an  adverse 
effect  Is  Identified  on  a  National  Reg- 
ister or  eligible  property  that  is  not  a 
National  Historic  Landmark  or  a  Na- 
tional Historic  Site,  the  Bureau  of 
Land  Management  will  consult  with 
the  appropriate  State  Historic  Preser- 
vation Officer  to  develop  mutually  ac- 
ceptable measures  to  mitigate  the  ad- 
verse impact.  If  there  is  no  mutually 
acceptable  agreement  between  the 
Bureau  of  Land  Management  and  the 
State  Historic  Preservation  Officer, 
the  undertaking  will  be  referred  to  the 
Council  with  a  request  for  comments 
in  accordance  with  36  CFR  Part  800. 
The  proposed  agreement  will  be  re- 
viewed on  an  annual  basis  to  deter- 
mine whether  it  should  be  continued 
or  be  modified.  The  parties  to  the 
agreement  believe  that  the  proposed 
agreement  provides  a  workable  system 
for  expediting  review  of  actions  pro- 
posed by  the  Bureau  of  Land  Manage- 
ment as  part  of  the  Livestock  Grazing 
and  Range  Improvement  Program 
which  will  result  in  a  decrease  in 
paper  work  and  provide  adequate  pro- 
tection for  historic  and  cultural  prop- 
erties. 

Robert  R.  Garv^tt,  Jr.. 
Executi  v€  Director. 
(PR  Doc.  79-7813  Piled  3-12-79:  8:45  am) 


[34tO-16-M) 

OEPAKTMENT  OF  AGRICULTURE 

Soil  Conscrvofion  S#fvic# 

SALT-CAMP  CREfK  WATttSHED,  OKLAHOMA 

httont  Not  to  Proparo  on  Environmental  Impact 
Stotofiiont 

Pursuant  to  Section  102f2KC>  of  the 
National  Environmental  Policy  Act  of 
1969:  the  Council  on  Environmental 
Quality  Guideluies  (40  CFR  Part 
1500);  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Depart- 
ment of  Agriculture,  gives  notice  that 
an  environmental  impact  statement  is 
not  being  prepared  for  the  remaining 
work  in  the  Salt-Camp  Watershed 
Project.  Creek  and  Lincoln  Counties, 
Oklahoma. 

The  environmental  assessment  of 
the  remaining  work  in  this  federally 
a^isisted  action  indicates  that  the  proj- 
ect will  not  cause  significant  adverse 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Roland  R.  Willis.  State 
Conservationist,  has  determined  that 
the  preparation  and  review  of  an  envi- 
ronmental impact  statement  is  not 
needed  for  the  remaining  work  in  this 
project. 

The  project  concerns  a  plan  for  wa- 
tershed protection,  flood  prevention, 
municipal  water  supply,  and  recrea- 
tion. The  remaining  planned  works  of 
Improvement  Include  land  treatment, 
critical  area  treatment,  and  24  single 
purpose  floodwater  retarding  struc- 
tures. 

The  notice  of  Intent  not  to  prepare 
an  environmental  impact  statement 
has  been  forwarded  to  the  Environ- 
mental Protection  Agency.  The  basic 
data  developed  during  the  environ- 
mental assessment  is  on  file  and  may 
be  reviewed  by  interested  parties  at 
the  Soil  Conservation  Service,  Farm 
Road  and  Brumley  Street.  Stillwater. 
Oklahoma  74074.  An  environmental 
impact  appraisal  has  been  prepared 
and  sent  to  various  Federal.  State,  and 
local  agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  envi- 
ronmental impact  appraisal  are  availa- 
ble to  fill  single  copy  requests. 

No  administrative  action  on  imple- 
mentation of  the  proposal  will  be 
taken  until  April  12,  1979. 

(Catalog  of  Federal  Domeslic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Act,  Public  Law  83- 
568.  16  U.S.C.  1001-1008) 

Dated:  March  6.  1979. 

Joseph  W.  Haas. 
Assistant      Administrator      for 
Water  Resources,  Soil  Conser- 
vation Service. 
fFR  Doc.  79-7594  Filed  3  12-79;  8:45  am) 


[6820-32-M] 

ARMS  CONTROL  AND 
DISARAAAMENT  AGENCY 

GENEtAL  ADVISORT  COMMITTEE 


Notice  is  hereby  given  In  accordance 
with  Section  10(aK2)  of  the  Federal 
Advisory  Committee  Act.  5  UJS.C.  App. 
I.  (the  Act)  and  paragraph  8b  of  Office 
of  Management  and  Budget  Circular 
No.  A-63  (Revised  March  27,  1974) 
(the  OMB  Circular),  that  a  meeting  of 
the  General  Advisory  Committee 
(GAC)  is  scheduled  to  be  held  on  April 
19,  1979  from  9  a.m.  to  6  pjn,  and  on 
April  20.  1979  from  9  ajn.  to  6  p.m.  at 
2201  C  Street  NW..  Washington.  D.C. 
in  Room  7516. 

The  purpose  of  the  meeting  is  for 
the  GAC  to  receive  briefings  and  hold 
discussions  concerning  arms  control 
and  related  Issues  which  will  involve 
national  security  matters  classified  in 
accordance  with  Executive  Order 
12065,  dated  June  28,  1978. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  determi- 
nation of  March  5.  1979  made  by  the 
Acting  Director  of  the  U.S.  Arms  Con- 
trol and  Disarmament  Agency  pursu- 
ant to  Section  10(d)  of  the  Act  and 
paragraph  8d(2)  of  the  OMB  Circular 
that  the  meeting  will  be  concerned 
with  matters  of  the  type  described  in  5 
U.S.C.  552(bKl).  This  determination 
was  made  pursuant  to  a  delegation  of 
authority  from  the  Office  of  Manage- 
ment and  Budget  dated  June  25,  1973 
issued  under  the  authority  of  Execu- 
tive Order  11769  dated  February  21, 
1974. 

Dated:  March  7.  1977. 

SlDNTY  D.  AKIWRSON. 

Advisory  Committee, 
Management  Officer. 

[FR  Doc.  79-7593  FUed  3-12-79:  8:45  am] 


[  6320-01 -M] 

CIVIL  AERONAUTICS  BOARD 

(Docket  34965;  Dated:  March  8.  1979) 

OWECT  SAIE  OF  CHAITER  Alt 
TRANSrOtTATlON 

Ito^uott  for  Ceaunontt 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Airline  Deregulation 
Act  of  1978  requires  the  Civil  Aeronau- 
tics Board  to  report  to  Congress  by 
May  1,  1979.  on  whether  air  carriers 
should  be  permitted  to  sell  charter 
tours  directly  to  the  public  or  to  ac- 
quire contrdl  of  pers<Mis  authorized  to 
sell  tours.  The  CAB  requests  com- 
ments on  its  tentative  decision  to  allow 


these  direct  sales  and  control  relation- 
ships. 

DATES:  Comments  bjr  April  9,  1979. 

Comments  and  other  relevant  infor- 
mation received  after  these  dates  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be 
sent  to  Docket  34965.  Docket  Sectitm. 
Civil  Aeronautics  Board,  Washington. 
D.C.  20428.  Docket  comments  may  be 
examined  at  the  Docket  Section.  Civil 
Aeronautics  Board,  Room  711,  Univer- 
sal building.  1825  Connecticut  Avenue 
NW..  Wsishington,  D.C.  as  soon  as 
they  are  received. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Patricia  T.  Szrom.  Special  Authori- 
ties Division,  Bureau  of  Pricing  and 
Domestic  Aviation.  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue, 
Washington.  D.C.  20428,  202-«73- 
5088. 

SUPPLEMENTARY  INFORMATION: 
Section  108  of  the  Act  requires  the 
Board  to  submit  a  report  to  Congress 
by  May  1,  1979,  on  the  question 
whether  the  Act  and  the  Board's  regu- 
lations should  be  amended  to  allow  air 
carriers  to  sell  "tours"  directly  to  the 
public  and  to  acquire  control  of  per- 
sons authorized  to  sell  tours  to  the 
public.  The  report  is  to  evaluate  the 
effects  which  allowing  these  changes 
would  have  on  the  traveling  public, 
the  charter  operator  industry,  the 
travel  agent  industry,  and  the  differ- 
ent classes  of  air  carriers.  By  this 
notice  the  Board  is  requesting  com- 
ments from  the  public  on  wh^t  it 
should  recommend  to  Congress. 

Direct  air  cairriers  (those  air  carriers 
that  actually  operate  aircraft)  are  cur- 
rently prohibited  from  selling  passen- 
ger charter  transportation  directly  to 
individual  travelers.  Instead,  direct  air 
carriers  may  only  charter  aircraft  to 
authorized  charter  operators  who  in 
turn  organize  and  sell  charters  to  the 
general  public  or  to  qualifying  groups. 
Direct  air  carriers  are  also  prohibited 
from  controlling  charter  operators. 
These  prohibitions  derive  in  part  from 
the  Federal  Aviation  Act  and  in  part 
from  the  Board's  regulations,  and  they 
apply  to  all  direct  carriers,  whether 
certificated  for  scheduled  service 
under  §  401(d)(1)  of  the  Act  or  cerUfi- 
cated  solely  for  charter  service  imder 
§  401(d)(3). 

IirrEXPRETATIOIfS 

Section  401(nH4)  of  the  amended 
Act  carries  forward  the  prohibition 
that  previously  appeared  as  section 
101(37),  against  any  "charter  air  carri- 
er" (formerly  supplemental  air  carri- 
er) selling  and  "inclusive  tour  in  air 
transporUtion"  by  selling  "individual 
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tickets  directly  to  members  of  the  gen- 
eral public."  or  by  having  a  control  re- 
lationship with  a  person  authorized  to 
make  such  sales.  It  has  never  been  en- 
tirely clear  whether  by  this  provision 
Congress  haS  in  mind  ansrthing  more 
than  Inclusive  tour  charters,  the  lan- 
guage of  the  statute  certainly  does  not 
cover  all  types  of  charters— all 
charters  are  not  sold  as  inclusive 
tours.  On  the  other  hand,  at  the  time 
the  provision  was  passed  in  1968.  inclu- 
sive tour  charters  were  the  only  type 
that  was  available  to  the  general 
public,  so  Congress  intent  may  have 
been  broader  than  its  language.  The 
Board  has  always  by  regulation  pro- 
hibited direct  sales  to  the  general 
public  of  any  tjrpes  of  charters.  If  it 
had  not,  the  sense  of  the  provision 
would  have  been  considerably  diluted: 
tours  can  be  added  on  to  an  air-only 
charter  by  a  tour  operator  or  a  travel 
agent  to  accomplish  the  same  thing  as 
an  Inclusive  tour  as  far  as  the  public  is 
concerned.  Furthermore,  the  Board 
has  never  allowed  direct  sales  of 
charters  by  carriers  with  route  certifi- 
cation under  section  401(d)(1).  Never- 
theless, these  prohibitions  are  broader 
than  that  of  the  statute  itself. 

Section  108.  however,  which  requires 
the  Board  report  on  direct  sales,  is 
worded  more  broadly  than  section 
401(n>(4).  Although  It  certainly  Is  re- 
ferring to  that  section  when  it  ad- 
dresses whether  "this  Act"  should  be 
amended  to  allow  direct  sales  (since 
401(nK4)  Is  the  only  section  in  the  Act 
that  prohibits  them).  It  also  questions 
whether  the  "regulations  of  the 
Board"  should  be  so  amended.  In  addi- 
tion, it  uses  the  word  "tour"  uiimodi- 
fied  by  the  word  "Inclusive."  and 
refers  broadly  to  "air  carriers"  rather 
than  only  to  supplemental  or  charter 
carriers.  Thus,  taken  literally  section 
108  covers  the  direct  sales  of  anything 
that  could  be  called  a  "tour"  by  any 
type  of  air  carrier. 

Upon  examination,  it  seems  that  the 
scope  of  the  subject  addressed  by  sec- 
tion 108  is  somewhat  more  limited.  In- 
clusive tours  other  than  charters,  te.. 
those  sold  as  am  adjunct  to  scheduled 
service,  are  not  prohibited  and  have 
long  l>een  sold  In  large  volume  by 
route  carriers  certificated  under  sec- 
tion 401(dKl).  Since  the  question  set 
forth  in  section  108  is  whether  the  Act 
and  Board  regulations  "should  be 
amended  to  permit"  these  activities,  it 
seems  clear  that  Congress  was  not  con- 
templating any  new  restrictions  or 
prohibitions  on  scheduled-servlce 
tours,  and  therefore  that  charters— 
the  form  of  air  transportation  whose 
direct  sale  to  the  general  public  has  up 
to  now  been  prohibited— are  what  the 
section  is  concerned  with. 

Another  question  is  whether  the 
charters  impliedly  referred  to  by  sec- 
tion 108  are  limited  to  inclusive  tour 
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charters,  since  the  word  "Inclusive"  is 
not  present,  and  the  word  "tour"  does 
not  by  itself  have  a  clear  historical 
definition  in  the  industry.  Although 
there  is  no  clear  indication  of  congres- 
sional intent  on  this  point,  we  think 
that  the  report  should  consider  the 
possibility  of  marketing  directly  all 
types  of  charters.  Inclusive  tours  were 
the  earliest  type  of  charter  permitted 
to  be  sold  to  the  general  public,  but 
under  today's  Public  charter  nile 
ground  accommodations  are  offered  or 
not  at  the  discretion  of  the  charter  op- 
erator. It  will  t>e  advantageous  to  con- 
sider all  aspects  of  the  problem  in  the 
report  to  Congress,  and  that  is  prob- 
ably why  the  draftsmen  of  the  Act 
chose  broad  language  to  describe  the 
subject  to  be  covered. 

Background 

Charter  transportation  was  origirud- 
ly  provided  by  irregular,  unscheduled 
air  carriers  that  did  not  hold  certifi- 
cates issued  by  the  Board.  The  Board 
gave  these  carriers  temporary  exemp- 
tions from  the  Federal  Aviation  Act, 
allowing  them  to  operate  flights  that 
supplemented  service  offered  by  regu- 
larly certificated  (schedule)  carriers  in 
situations  where  the  scheduled  carri- 
ers were  not  able  to  meet  air  transpor- 
tation needs.  In  1962.  Congress  amend- 
ed the  Federal  Aviation  Act  to  allow 
the  certification  of  "supplemental  car- 
riers" to  provide  charter  service.  Thus, 
supplemental  carriers  could  provide 
charter  service  without  periodically 
obtaining  temporary  exemptions  from 
the  Board. 

The  amendment  enacted  by  Con- 
gress in  1962  restricted  supplemental 
carriers  to  "charter  service."  as  op- 
posed to  individually-ticketed  service. 
The  limitation  to  charter  service  was 
intended  by  Congress  to  protect  the 
scheduled  carriers,  which  were  re- 
quired to  serve  unprofitable  points, 
from  suffering  diversion  of  revenues 
from  their  profitable  routes  to  the 
supplemental.  It  was  though  that  in- 
dividuaally  ticketed  service  by  supple- 
mentals  would  merely  shift  passengers 
from  scheduled  carriers  to  supplemen- 
tal carriers,  but  that  charter  service 
would  generate  new  customers  who 
would  not  otherwise  buy  individual 
tickets,  and  therefore  that  charter 
service  would  not  produce  substantial 
diversion.  Also,  supplemental  carriers 
were  t>elieved  to  t>e  less  responsible 
than  the  scheduled  carriers,  and  they 
were  therefore  limited  to  charter  oper- 
ations. 

Since  1962.  the  original  reasons  for 
the  prohibition  have  disappeared.  The 
scheduled  carriers  no  longer  need  to 
be  protected  from  competition  by  the 
supplemental  carriers,  and  supplemen- 
tal carriers  have  proved  themselves 
safe  and  responsible.  In  addition, 
there  is  little  differentiation  between 


scheduFed  and  charter  service  from 
the  consumer's  vlen-polnt  now  that  the 
Board  has  removed  the  purchase  con- 
ditions on  charters  (such  as  advance 
purchase,  minimum  stay,  and  round- 
trip  requirements)  and  approved  many 
scheduled  discount  fares  equal  to  or 
less  than  charter  fares.  Finally,  for 
many  years,  charter  service  has  played 
a  role  much  different  than  that  origi- 
nally envisioned  for  it.  Rather  than 
filling  in  the  gaps  as  "supplemental 
service"  where  scheduled  carriers  have 
been  unable  to  provide  enough  service, 
charters  have  been  operated  in  mar- 
kets where  there  was  ample  scheduled 
service  and  in  other  markets  where 
scheduled  carriers  would  not  have  con- 
sidered initiating  scheduled  service, 
aggressively  competing  as  an  alterna- 
tive, rather  than  a  supplemental,  serv- 
ice. 

EcOltOMIC  CONStOERATIOIfS 

There  are  several  economic  argu- 
ments in  favor  of  permitting  charter 
air  carriers  to  market  individually- 
ticketed  service.  Advocates  for  such  a 
change  have  argued  that  it  would 
allow  all  carriers  to  enter  profitable 
markets  and  to  leave  unprofitable 
ones  easily.  The  National  Air  Carrier 
Association  claims  that  direct  sales 
would  enable  carriers  to  monitor  book- 
ings, which  in  turn  would  allow  them 
to  revise  flight  schedules  quickly,  re- 
sulting in  decreased  ferry  mileage,  im- 
proved crew  utilization,  streamlined 
maintenance  planning,  and  rapid  de- 
tection of  cancellations.  Eliminating 
the  tour  operator  might  possibly  de- 
crease the  retail  price  of  charter 
travel.  Finally,  some  persons  have 
argued  that  merging  air  carriers  and 
charter  operators  would  allow  the  pro- 
motion of  charters  to  areas  previously 
unserved  because  charter  operators 
have  been  unable  or  unwilling  to  take 
the  risk. 

On  the  other  hand,  it  has  been 
argued  that  allowing  direct  sales 
would  dampen  competition  in  the  va- 
cation tour  Industry,  decreasing  the 
types  and  quality  of  services  offered  to 
the  public.  Traditionally,  charters 
have  been  arranged  and  sold  by  inde- 
pendent charter  operators  who  spe- 
cialize in  arranging  attractive  and 
sometimes  novel  charter  tours,  and 
assume  the  risk  and  financial  loss  for 
unsold  .seats.  These  charter  operators 
have  t>enefited  the  traveling  public  by 
encouraging  the  scheduled  carriers  to 
keep  their  prices  competitively  low 
and  by  promoting  and  developing  new 
travel  destinations.  If  direct  sales  by 
air  carriers  are  permitted,  these  sales 
may  soon  constitute  the  lion's  share  of 
the  vacation  market.  Since  continu- 
ously profitable  operations  often  re- 
quire a  large  enough  volume  to  ar- 
range t>ack-to-back  tours  and  continu- 
ous use  of  aircraft,  many  remaining  in- 


dependent operators  may  be  too  small 
to  compete,  and  market  entry  by  new 
operations  could  become  difficult. 
Also,  if  consumer  protection  require- 
ments, such  as  charter  prospectus 
filing  and  escrow  and  bonding  provi- 
sions, are  more  stringent  for  Independ- 
ent operators  than  for  direct  carriers, 
the  independent  operators  will  be  fur- 
ther Induced  to  merge  or  affiliate  with 
direct  carriers.  Thus,  the  number  of 
Independent  charter  operators  could 
decrease.  Some  persons  argue  that  ver- 
tical integration  could  lead  to  higher, 
rather  than  lower,  charter  prices,  as 
carriers  assume  the  risk  for  unsold 
seats. 

If  there  are  short-run  aircraft  short- 
ages, allowing  direct  sales  of  tours  by 
air  carriers  could  put  independent  op- 
erators at  a  disadvantage  in  procuring 
aircraft  for  tours.  The  direct  carriers 
may  prefer  to  use  available  aircraft  for 
indlvidually-t jcketed  'operations  rather 
than  charter  operations,  or  they  might 
reserve  scarce  charter  aircraft  for 
tours  of  their  affiliates. 

Allowing  direct  sales  and  air  carrier 
control  of  charter  operators  would,  in 
any  event,  give  direct  air  carriers 
greater  autonomy  In  their  operations, 
consistent  with  the  scheme  of  deregu- 
lation. Of  course.  If  vertical  integra- 
tion had  no  advantages  of  efficiency, 
air  carriers  might  continue  to  employ 
tour  operators  as  before.  If  vertical  in- 
tegration did  offer  greater  efficiencies, 
inefficient  operators  would  be  driven 
from  the  market,  but  this  would  not 
necessarily  mean  a  reduction  in  com- 
petition. We  are  requesting  informa- 
tion on  the  competitive  effects  of 
direct  sales  and  vertical  integration, 
and  we  will  carefully  consider  evidence 
that  vertleal  Integration  might  lead  to 
an  oligopoly  structure  or  uniform 
practices  in  the  industry. 

Effect  on  Route  System 

One  aspect  that  must  be  considered 
regarding  the  possible  direct  sales  of 
charter  flights  by  air  carriers  is  the 
possibility  that,  given  the  radical  liber- 
alization of  other  rules  concerning 
charters  that  culminated  in  the  Public 
Charter  rule  (14  CFR  Part  380.  SPR- 
149.  43  FR  36604.  August  18.  1978), 
with  direct  sales  to  the  public  the 
term  "charter"  loses  its  meaning.  The 
implications  of  this  are  more  than  Just 
semantic.  If.  as  we  assume,  "direct 
sales"  means  individual  sales,  then  of 
course  there  is  no  contract "  for 
which  to  prescribe  a  minimum  con- 
tract size  within  the  meaning  of  the 
Public  Charter  rule.  Furthermore,  as 
pointed  out  in  SPR-149.  the  require- 
ment for  sale  through  an  intermediary 
is  actually  a  complex  of  requirements 
including  filing  of  a  prospectus,  pre- 
scribed contract  terms,  bonding  and 
escrow  requirements,  and  other  rules 
directed  at  charter  operators.  If  those 


NOTICES 

were  not  present,  the  type  of  service  in 
question,  from  the  viewpoint  of  the 
traveling  public,  might  differ  from 
"scheduled  service"  only  in  that  it 
would  carry  a  different  lal>el.  But  even 
that  cosmetic  distinction  may  have  no 
substance:  there  is  no  fixed  require- 
ment that  air  transportation  conduct- 
ed under  a  route  award  under  section 
401(dKl)— the  activity  that  is  normal- 
ly known  as  "scheduled  service"— be 
'scheduled"  in  any  particular  way. 
Conversely,  there  is  no  prohibition  on 
Cbnventional  charters,  such  as  Public 
Charters  run  by  charter  operators, 
being  conducted  according  to  pub- 
lished schedules. 

Thus,  if  Public  Charters  were  sold 
directly  to  the  public  on  an  individual- 
ly-ticketed basis  by  a  charter  air  carri- 
er, there  might  be  no  Important  re- 
maining distinction  between  that  serv- 
ice and  the  same  service  offered  today 
under  section  401(dKl)  certificates. 
This  is  as  true  of  service  that  includes 
some  ground  accommodations  (i.e..  an 
inclusive  tour)  as  of  any  other  service. 
There  are  actually  some  requirements 
such  as  denied  boarding  compensation 
(14  CFR  Part  250),  and  those  related 
to  tariffs,  that  would  continue  presum- 
aWy  to  apply  only  to  section  401(d)(1) 
("scheduled")  service.  These,  however, 
reinforce  the  point  that  directly-sold 
Public  Charters  would  be  a  service  at 
least  as  unrestricted  as  what  we  cur- 
rently call  scheduled  service.  With  this 
in  view,  it  can  be  seen  that  the  ques- 
tion underlying  the  report  required  by 
section  108  does  not  primarily  Involve 
limitations  on  a  service  l>eing  offered, 
but  route  limitations.  If  charter  air 
carriers  may  sell  Public  Charters  di- 
rectly to  the  public,  whether  or  not 
the  services  are  called  "charters"  or 
"tours."  it  means  that  they  may  at  will 
provide  any  kind  of  air  transportation, 
including  regularly  scheduled  service, 
to  any  markets  for  which  they  have 
operating  authority.  If  the  same  per- 
mission to  sell  "charters"  directly  is 
granted  to  401(dKl)  carriers,  they  also 
will  be  able  to  fly  anywhere  with  any 
service,  subject  only  to  the  off  route 
charter  limitations.  Therefore,  allow- 
ing the  direct  sale  of  Public  (Charters 
by  air  carriers  would  have  a  profound 
effect  on  domestic  markets,  and  to  the 
degree  permitted  by  foreign  govern- 
ments, on  international  markets. 

This  might  not  be  in  accordance 
with  the  schedule  for  deregulation  of 
routes  established  by  the  Deregulation 
Act  of  1978.  A  possible  course  of  action 
that  would  avoid  this  result,  while  still 
allowing  carriers  to  market  charters 
directly,  would  be  to  impose  restrictive 
conditions  on  charters  that  are  sold  di- 
rectly or  through  subsidiaries.  These 
could  take  the  form,  for  example,  of 
requirements  for  advance  purchase, 
ground  package,  round  trip,  or  mini- 
mum  stay,   with   various   levels   and 


14611 

combinations.  That  acti<Mi  would  still 
constitute  a  liberalization  of  charters, 
since  the  present  Public  Charter  rule 
would  remain  effective  for  charters 
conventionally  sold  through  independ- 
ent charter  operators.  Air  carriers 
would  thus  be  able  to  provide  directly- 
marketed  air  transportation  in  any 
markets  open  to  U  .8.  air  carriers,  but 
in  the  form  of  charters  somewhat 
more  restricted  than  Public  Charters. 
Comments  are  specifically  requested 
on  the  best  combinatlon(s)  of  restric- 
tions for  this  purpose. 

Another  option  that  of  course  must 
be  considered  is  to  leave  the  rules  as 
they  are  at  present,  permitting  no 
direct  sales  of  charters  to  the  general 
public.  This  would  avoid  any  harmful 
effects  to  the  elements  of  the  travel 
Industry  that  now  depend  on  charters, 
and  leave  in  place  a  form  of  travel  and 
travel  enterprise  that  has  been  an  im- 
portant competitive  spur  to  scheduled 
service  in  vacation  markets.  Of  course, 
as  the  charter  air  carriers  have  point- 
ed out,  direct  marketing  would  offer 
them  greater  flexibility  and  possibly 
some  cost  savings.  Given  the  liberaliza- 
tions that  have  already  taken  place  in 
the  marketing  of  charters,  the  extent 
of  the  economic  benefits  that  would 
flow  from  allowing  their  direct  sale  re- 
mains an  open  question. 

A  further  questi<xi  on  which  the 
Board  would  like  to  receive  comment 
is  whether  it  would  be  advisable  to 
relax  the  direct-sales  prohibition  on 
an  interim  basis,  by  rule  changes 
before  Congress  acts  on  the  report. 
The  prohibition  of  section  401(nK4)  is 
subject  to  the  exemption  powers  of 
the  Board  under  section  416.  Further- 
more, as  discussed  above,  section 
401(n)(4)  only  relates  to  charter  air 
carriers,  and,  read  literally,  only  to  in- 
clusive tour  charters.  Although  we  are 
reluctant  to  make  sweeping  changes  of 
this  nature  until  the  legal  and  policy 
issues  are  resolved.  It  may  be  that 
narrow,  selected  openings  in  the  l>ar- 
rier  to  direct  sales,  with  restrictions  of 
the  type  discussed  that  would  contin- 
ue to  maintain  the  distiiKtiveness  of 
certificated  route  service,  could  help 
to  provide  some  answers  to  the  ques- 
tions we  are  considering  here. 

We  solicit  ideas  from  the  industry 
and  the  public  about  how  the  contem- 
plated changes  would  affect  the 
public,  charter  operators,  travel 
agents,  and  air  carrters.  The  Board 
asks  commenters  to  focus  on  these 
questions: 

(1)  How  will  allowing  unlimited 
direct  sales,  or  air  carrier  control  of 
tour  oijerators,  affect  charter  service? 
Will  it  disappear?  Is  there  any  public 
policy  need  for  special  protection  of 
charter  tour  operators? 

(2)  How    will    direct    sales    affect 
charter  prices,  if  at  all?  If  direct  carri 
ers  assume  the  costs  of  marketing  and 
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of  unsold  aetita.  will  If  affect  charter 
prices?  Will  elimination  of  the  charter 
operator  middleman  result  In  lower 
charter  prices? 

(3)  If  direct  sales  are  allowed,  what 
changes  if  any  should  the  Board  mtJie 
in  its  charter  regulations  (14  CFR 
Parts  207.  208.  212.  214.  372.  380)? 
What  restrictions,  alone  or  in  combi- 
nation, should  be  imposed  on  such 
charters  that  do  not  now  apply  to 
Public  Charters?  Should  directly  sold 
service  be  considered  charter  service 
for  any  purposes?  Should  carriers  of- 
fering directly-sold  service  ever  be  re- 
quired to  file  prospectuses,  post  per- 
formance bonds,  and  enter  Into  par- 
ticipant contracts?  Should  such  re- 
quirements be  applied  to  carriers 
below  a  certain  size,  or  in  other  de- 
fined categories? 

(4)  How  will  direct  sales  affect  the 
Incentive  to  experiment  In  new  mar- 
kets and  offer  a  variety  of  charter 
services  to  consumers? 

(5)  If  direct  sales  are  allowed,  the 
charter  air  carriers  may  wish  to  set  up 
marketing  counters  at  airports  and  the 
scheduled  carriers  may  wish  to  expand 
their  existing  counters.  Is  any  Board 
involvement  in  this  process  needed? 

(6)  Are  there  any  antitrust  problems 
that  need  special  consideration?  What 
economic  or  other  advantages,  and 
what  dLsadvantages.  might  result  from 
vertical  integration?  Will  the  proposal 
lead  to  a  sut)stantlal  reduction  in  com- 
petition or  to  unfair  or  deceptive  prac- 
tices? 

(7)  What  implications,  if  any.  will  al- 
lowing direct  charter  sales  have  for  in- 
ternational markets  in  particular? 

(8)  What  impact,  if  any.  would  direct 
sales  of  charters  have  on  the  regular- 
ity, dependability,  availability,  and 
price  of  scheduled  service? 

(S<-C9  108.  204  of  the  Federal  Aviation  Act 
of  1958.  u  amended.  93  SUt.  1710.  72  SUt. 
743.  49  U.S.C.  1308.  1324.) 

By  the  Civil  Aeronautics  Board. 

Phyujs  T.  Kaylor. 
Secretary. 
(PR  Doc.  79  7588  PUed  3-12-79:  8:4S  ami 
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Dated  at  Washington.  DC,  March  7. 
1979. 

RUDOLT  SOBERNHEIM. 

Administrative  Law  Judge. 
(FR  Doc.  79-7587  Plied  3-12-79:  8:45  ami 


[6335-l>1-M] 

COMMISSION  ON  aVIL  RIGHTS 

ALASKA  AOVtSOIT  COMMITTli 

Can<«lla«i««  •!  >lU»ttn9  • 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Alaska  Advisory  Committee 
(SAC)  of  the  Commission  originally 
scheduled  for  March  16.  1979  put>- 
llshed  in  the  Fkdcral  Rccisttr.  Febru- 
ary 21.  1979.  (FR  Doc.  79-5299)  on 
page  10S28  has  been  cancelled. 

Dated  at  Washington.  DC.  March  7. 
1979. 

JoHH  I.  BiifKLrr. 

Advtsorv  Committee 
Management  Officer. 
(FR  Doc.  79-7569  Piled  3-12-79:  8:45  am] 
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ALASKA  AOVISOIY  COMMITTU 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  US.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Alaska  Advisory  Committee 
(SAC)  of  the  Commission  originally 
scheduled  for  March  16.  1979  pub- 
lished in  the  Federal  Register.  March 
2.  1979.  (FR  Doc.  79-6292)  on  page 
11817  has  been  cancelled. 

Dated  at  Washington.  DC.  March  7. 
1979. 

John  I.  Biivklet. 
Advisory  Committee 
Management  Of  Acer. 
(FR  Doc  79  7570  Piled  J- 12-79:  8  45  am] 


The  hearing  ort  the  application  of 
Two  Americas  Trading  Co..  Inc..  d.b.a. 
International  Charter  Brokers,  will  be 
held  on  5  April  1979  in  Room  1003. 
Hearing  Room  C.  Universal  Building 
North.  1875  Connecticut  Avenue.  NW.. 
Washington.  DC.  20428.  and  will  com- 
mence at  9:00  a.m. 


[6335-01 -M] 

CfO«G4A  AOVISOtY  COMMITTf I 
A9«n4a  and  N«*i««  •!  Op^m  OU^Wwf 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  VS.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Oeorgia  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  2:00  p.m.  and  will  end  at  5:30  p.m. 
on  April  8.  1979.  In  the  Mariott  Hotel. 
Court  land  and  International  Blvd.. 
Lincoln  Suite.  Atlanta.  Oeorgia  30303. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Southern  Re- 
gional Office  of  the  Commission.  75 


Piedmont  Avenue.  N.E..  Atlanta.  Geor- 
gia 30303. 

The  purpose  of  this  meeting  is  to 
discuss  report  of  SAC  Chairpersons' 
conference;  status  report  of  the  Geor- 
gia Advisory  Committee's  study  on 
Oeorgia  State  Government  Employ- 
ment Practices  Affecting  Minorities 
and  Women. 

This  meeting  will  t>e  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  8. 
1979. 

John  I.  Binklkt. 

Advisory  Committee 
Management  Officer. 
(FR  Doc.  79-7571  Filed  3-12-79:  8:45  am) 
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HAWAM  AOVISOIY  COMMITTCt 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Hawaii  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  7:00  p.m.  and  will  end  at  9:30  p.m. 
on  March  30.  1979.  In  the  Ala  Moanm 
Hotel.  541  Atkinson  Drive.  Honolulu. 
Hawaii  96814. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Western  Re- 
gional Office  of  the  Commission.  312 
North  Spring  Street.  Room  1013.  Los 
Angeles.  California  90012. 

The  purpose  of  this  meeting  is  to 
plan  the  Native  Hawaiian  Project. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  7. 
1979. 

John  I.  Binkixt. 

Advisory  Committee 
Ma  n  a  gcrnen  t  Officer. 
(FR  Doc.  79-7567  Filed  3-12-79:  8:45  am] 


[6335-01-Ml 

MINNfSOTA  AOVISOIY  COMMrTTR 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  plarming  meeting 
of  the  Minnesota  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  6:00  p.m.  and  will  end  at  9:00  p.m.. 
April  18.  1979.  at  Capp  Towers.  Chan- 
delier Room.  77  E.  9th  Street.  St.  Paul. 
Minnesota  55119. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Midwestern 


Regional  Office  of  the  Commission. 
230  South  Dearborn  Street.  32nd 
Floor.  Chicago.  Illinois  60604. 

The  purpose  of  this  meeting  is  to 
discuss  development  stages  of  the 
Twin  Cities  Police /Community  Rela- 
tions Project;  also  rechartering  of  the 
Committee  will  be  discussed. 

This  meeting  will  t>e  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  7. 
1979. 

John  I.  Binklet. 

Advisory  Committee 
Management  Officer. 
(FR  Doc.  79-7568  FUed  3-12-79:  8:45  am] 


[6335-01 -M] 

VfitMONT  AOVISOIY  COMMITTK 

Notice  Lb  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Vermont  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  7:30  p.m.  and  will  end  at  9:30  p.m.. 
on  April  5.  1979.  at  the  Tavern  Motor 
Inn.  Montpeller.  Vermont. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Conunlt- 
tee  Chairperson,  or  the  Northeastern 
Regional  Office  of  the  Commission,  26 
Federal  Plaza,  Room  1639,  New  York. 
New  York  10007. 

The  purpose  of  this  meeting  is  to 
discuss  program  plannltig. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  5. 
1979. 

John  I.  Binklet. 
Advisory  Committee 
Management  Officer. 

(PR  Doc.  79-7566  Filed  3-12-79:  8:45  am] 
[3510-17-Ml 

DEPARTMENT  OF  COMMERCE 

EcefioKik  Oavlopwirt  AdMini*traH«n 

CAITHET  COUNTY  CONVENTION  CENTEK. 
»OOUC  tANKS,  NOITH  CAROLINA 


NOTiaS 

Included  in  the  project  are:  an  1.100 
vehicle  parking  area;  multi-use  meet- 
ing rooms  and  facilities;  concessions; 
water,  storm  and  sanitary  sewers; 
lighting;  and,  related  appurtenances. 

Alternatives  to  the  proposed  conven- 
tion center  Include  different  sites  both 
on  Bogue  Banks  and  the  mainland, 
design  and  configuration  changes,  and 
different  projects  having  similar  eco- 
nomic and  community  benefits. 

Pursuant  to  Council  on  Environmen- 
tal Quality  regulations,  a  scoping 
meeting  will  be  held  near  the  project 
site  to  both  Inform  Interested  parties 
and  to  solicit  their  comments.  A  notice 
will  be  published  in  the  local  newspa- 
per two  weeks  prior  to  the  meeting  in- 
dicating the  time,  date,  and  location  of 
the  scoping  meeting. 

C^nunents  and  questions  regarding 
the  convention  center  or  the  EIS 
should  be  addressed  to  Mr.  Jack  D. 
Price,  EIS  Coordinator.  Room  7217 
(EHDA),  VS.  Department  of  Commerce, 
Washington.  D.C.  20230. 

Dated:  March  6. 1979. 

Robert  T.  Hall, 
Assistant  Secretary 
for  Economic  Development 

(PR  Doc.  79-7468  Filed  3-12-79;  8:45  am] 


Notice  is  hereby  given  that,  pursu- 
ant to  Section  102(2KC)  of  the  Nation- 
al Environmental  Policy  Act  of  1969. 
the  Economic  Development  Adminis- 
tration (EDA)  of  the  Department  of 
Commerce  will  prepare  an  Environ- 
mental Impact  Statement  (EIS)  on  the 
proposed  Carteret  County  Convention 
Center.  Bogue  Banks.  North  Carolina. 

The  proposal  Involves  site  develoj>- 
ment  and  construction  of  a  multi-pur- 
pose 3.500  seat  convention  center.  Also 


[3510-25-M] 

Indwctry  mn4  Tro^  AdminUlratiefl 

COMfUTEl  POIIPHEIALS,  COMK>NENTS 
ANO  lELATED  TEST  EQUIPMENT;  TECHNiCAl 
AOVISOIY  COMMITTEE 

PartMly  OoMd  MMting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  5  U.S.C.  App.  (1976),  notice 
is  hereby  given  that  a  meeting  of  the 
Computer  Peripherals,  Components 
and  Related  Test  Equipment  Techni- 
cal Advisory  Committee  will  be  held 
on  Thursday.  March  29.  1979,  at  9:30 
a.m.  In  Room  3817,  Main  Conunerce 
Building,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

The  Computer  Peripherals.  Compo- 
nents and  Related  Test  Equipment 
Technical  Advisory  Committee  was 
initially  established  on  January  3, 
1973.  On  December  20,  1974,  January 
13.  1977  and  August  28,  1978.  the  As- 
sistant Secretary  for  Administration 
approved  the  recharter  and  extension 
of  the  Committee,  pursuant  to  Section 
5(cKl)  of  the  Export  Administration 
Act  of  1969,  as  amended.  50  U.S.C. 
App.  Sec.  2404(cKl)  and  the  Federal 
Advisory  Committee  Act. 

The  Committee  advises  the  Office  of 
Export  Administration  wltlr  respect  to 
questions  involving  (A)  technical  mat- 
ters. (B)  worldwide  availability  and 
actual  utilization  of  production  tech- 
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nology,  (C)  licensing  procedures  which 
affect  the  level  of  export  controls  ap- 
plicable to  computer  peripherals,  com- 
ponents and  related  test  equipment, 
including  technical  data  or  other  in- 
formation related  thereto,  and  (D)  ex- 
ports of  the  aforementioned  conunod- 
ities  and  technical  dau  subject  to  mul- 
tilateral controls  in  which  the  United 
States  participates  including  proposed 
revisions  of  any  such  multilateral  con- 
trols. 

The  Committee  meeting  agenda  haa 
five  parts: 

Oenerai.  Session 

1.  Opening  remarlta  by  the  CThalrman. 

2.  Presentation  of  papers  or  commenU  l>y 
the  public. 

3.  Report  by  Eric  Fine  of  the  CIA.  on  for- 
eign availability. 

4.  Subcommittee  reports: 
A  Foreign  Availability: 

B.  Memory  and  Media; 

C.  Display  and  Termlnsds:  and 

D.  Export  Regulations. 

EzxcunvE  Sessiom 

5.  Discussion  of  matters  properly  classi- 
fied under  Executive  Order  11652  or  12065. 
dealing  with  the  U.S.  and  COCOH  control 
program  and  strategic  criteria  related  there- 
to. 

The  General  Session  of  the  meeting 
is  open  to  the  public,  at  which  a  limit- 
ed number  of  seats  will  be  available. 
To  the  extent  time  permits  members 
of  the  public  may  present  oral  state- 
ments to  the  Committee.  Written 
statements  may  be  presented  at  any 
time  before  or  after  the  meeting. 

With  respect  to  agenda  item  (5),  the 
Assistant  Secretary  for  Administra- 
tion, with  the  concurrence  of  the  dele- 
gate of  the  General  Counsel,  formally 
determined  on  September  6,  1978,  pur- 
suant to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  in 
the  Sunshine  Act.  Pub.  L.  94-409,  that 
the  matters  to  be  discussed  in  the  Ex- 
ecutive Session  should  be  exempt  from 
the  provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meet- 
ings and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  In  5 
U.S.C.  552b(c)(l).  Such  matters  are 
specifically  authorized  imder  criteria 
established  by  an  Executive  Order  to 
be  kept  secret  in  the  Interests  of  the 
national  defense  or  foreign  policy.  All 
materials  to  be  reviewed  and  discussed 
by  the  Committee  during  the  Execu- 
tive Session  of  the  meeting  have  been 
properly  classified  under  Executive 
Order  11652  or  12065.  All  Committee 
members  have  appropriate  security 
clearances. 

The  complete  Notice  of  Determina- 
tion to  close  meetings  or  portions 
thereof  of  the  series  of  meetings  of 
the  Computer  Peripherals.  Compo- 
nents  and   Related   Test   Equipment 
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Technical  Advisory  Committee  and  of 
any  subcommittees  thereof,  was  pub- 
lished in  the  PcDCRAL  Recistes  on  Sep- 
tember 14.  1978  (43  FR  41071). 

Cifpifi  of  the  minutes  of  the  Gener 
al  Session  will  be  available  by  callinK 
Mrs.  Margaret  Comejo.  Operations  Di- 
vision. Office  of  Export  Administra 
tion.  VS.  Department  of  Commerce. 
Washingtoo.  D.C.  20230.  phone  202 
377-25«3. 

For  further  Information  contact 
Mrs.  Comejo  either  In  writing  or  by 
phone  at  the  address  or  number 
shown  above. 

Dated:  March  8.  1979. 

LAWREifci  J.  Brady. 
j         Acting  Director.  Office  o/  Export 
I  Adminitlration,      Bureau      of 

Trade  Regulation,  U.S.  Depart 
ment  of  Commerce. 
IFR  Doc.  79  7809  FUed  J-12-79:  8:45  am) 


(3510-25-Ml 

NUMERICAUY  C0NT«01LR>  MACMNf  TOOL. 
TKMNKAl  AOVISO«r  COMMITTff 

Owgl  fai  MMting  Dot* 

This  notice  Is  given  to  advise  of  a 
change  in  date  of  the  meeting  of  the 
Numerically  Controlled  Machine  Tool 
Technical  Advisory  Committee  The 
Committee  will  meet  Thursday.  April 
5.  1979.  at  10:00  a.m.  in  Room  6802. 
Main  Commerce  Building.  14th  Street 
and  Constitution  Avenue.  N.W..  Wash- 
ington. D.C.  rather  than  Monday. 
March  19.  1979.  as  previously  an- 
nounced. A  notice  of  meeting  was  pub 
lished  in  the  issue  of  March  1.  1979  (44 
FR  11572). 

Date±  March  6.  1979. 

Lawrence  J.  Braot. 

Acting  Director.  Office  of  Export 

Adminiatration.      Bureau      of 

Trade  Regulation,  Department 

of  Commerce. 

(FR  Doc.  79-7810  FUed  3-12-79:  8:45  ami 


13S10-03-M]  I 

M«rMai«  Administration 

{Doclcet  No.  8-639] 

C«f  AT  LAKES^TIANTIC  STEAMSHIP  CO. 

Am«nd*d  Appticotion 

On  September  I.  1978.  Geat  Lakes 
Atlantic  Steamship  Company,  ai  Michi- 
gan Corporation,  filed  an  application 
for  aid  pursuant  to  Title  VI  (46  U.S.C. 
1171-1183)  of  the  Merchant  Marine 
Act.  1936.  as  amended,  for  a  twenty- 
year  operating-differential  subsidy 
agreement  for  the  operation  of  a  serv 
ice  on  Trade  Area  No.  1  (Great  Lakes- 
Western  Europe)  with  alternate  serv- 
ice via  the  port  of  Albany.  New  York, 
during  the  closed  navigation  season  on 


Noncss 

the  St.  Lawrence  Seaa'ay.  Notice  of 
this  appUcation  appeared  in  the  Fed- 
eral Rbcisteb  of  September  27.  1978 
(43  FR  43757). 

On  February  28.  1979.  the  Assistant 
Secretary  of  Commerce  for  Maritime 
Affairs  found  and  determined,  among 
other  thing!,  that  annually,  pursuant 
to  s«>ction  211.  between  approximately 
December  15.  and  April  15.  interroodal 
service  between  U-8.  Great  Lakes 
ports  and  ports  In  the  United  King- 
dom and  Continent,  via  U.S.  North  At- 
lantic ports,  under  through  intermodal 
bills  of  lading  issued  to  and  from 
Great  Lakes  ports  in  conjunction  with 
connecting  land  carriers,  when  offered 
in  connection  with  all -water  service 
during  the  balance  of  the  year,  is  es- 
sential for  the  promotion,  develop- 
mmt.  expansion  and  maintenance  of 
the  foreign  commerce  of  the  United 
SUtes. 

Accordingly,  notice  is  hereby  given 
that  Great  Lakes-Atlantic  has  filed  an 
amended  application  dated  March  2. 
1979.  with  the  Maritime  Subsidy 
Board  pursuant  to  Title  VI  of  the  Mer- 
chant Marine  Act.  1936.  as  amended, 
for  a  twenty-year  operating-differen- 
tial subsidy  contract  for  operation  on 
the  essential  service  as  determined  by 
the  Assistant  Secretary. 

If  this  application  is  approved.  Great 
Lakes-Atlantic  would  operate  a  fleet  of 
five  C3  and/or  C4-type  vessels,  either 
fully  or  partially  containerized,  on 
Trade  Area  No.  1  between  U.S.  ports 
on  the  Great  Lakes  and  St.  Lawrence 
River,  intermediate  Canadian  Great 
Lakes  ports  and  other  ports  along  the 
general  track  and  ports  in  the  United 
Kingdom  and  Continental  Europe. 

Great  Lakes-Atlantic  Intends  to  op- 
erate its  proposed  service  during  the 
open  navigation  season  through  the 
St.  Lawrence  Seaway.  During  the 
period  when  the  St.  Lawrence  Seaway 
Is  closed,  between  December  15  and 
April  15.  approximately,  the  applicant 
would  provide  a  substitute  service  via 
a  port  in  the  North  Atlantic  range  be- 
tween Maine  and  Virginia  with 
through.  Intermodal  bills  of  lading 
issued  to  and  from  Great  Lakes  ports 
in  conjunction  with  connecting  rail 
carriers. 

Great  Lakes-Atlantic  has  proposed 
to  serve  (1)  the  Great  Lakes  ports  of 
Chicago.  Detroit  and  Montreal  and 
other  Great  Lakes  ports  on  an  induce- 
ment basis  and  (2)  the  port  of  Grange- 
mouth in  the  United  Kingdom  and  the 
ports  of  Rotterdam  and  Bremerhaven 
on  the  Continent  with  calls  on  induce- 
ment at  other  U.K.  and  Continental 
ports.  Great  Lakes-Atlantic  has 
propsed  a  weekly  service  but  has  not 
established  maximum  sailings. 

Interested  parties  may  Inspect  the 
application  in  the  Office  of  the  Secre- 
tary. Maritime  Subsidy  Board.  Room 
3099- B.     Department     of    Commerce 


BuHdlng.  Fourteenth  and  E  Street*. 
N.W..  Washington.  D.C.  20230. 

Any  person,  firm  or  corporation 
having  an  Interest  in  such  application 
who  desires  to  offer  Tlews  and  com- 
ments thereon  for  consideration  by 
the  Maritime  Subsidy  Board  should 
submit  them  in  ariting.  in  triplicate, 
to  the  Secretary.  Maritime  Subsidy 
Board.  Washington.  DC.  20230  by  the 
close  of  business  on  March  23.  1979. 

The  Maritime  Subsidy  Board  will 
consider  these  views  and  comments, 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropri- 
ate. 

(Catalog  of  Federal  Domestic  Assistance 
ProKram  No.  11.504.  Operating  Differential 
Subsidies  (OD8>t. 

By  order  of  the  Maritime  Subsidy 
Board. 

Dated:  March  B.  1979. 

James  S.  Dawsok,  Jr.. 
Secretary. 

(FR  Doc  79-7611  FUed  3-12  79:  8:45  am] 


(3510-04-MI 

eOVEINMeNT-OWT«E0  INVENTIOMS 
Availability  for  Licontinf 

The  inventions  listed  below  are 
ov^Tied  by  the  D.S.  Government  and 
are  available  for  domestic  and  possibly 
foreign  licensing  In  accordance  with 
the  licensing  policies  of  the  sigency- 
sponsors. 

Copies  of  the  patents  cited  are  avail- 
able from  the  Commissioner  of  Pat- 
ents &  Trademarks.  Washington.  D.C. 
20231.  for  1.50  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Copies  of  the  patent  applications 
can  be  purchased  from  the  National 
Technical  Information  Service  (NTIS). 
Springfield.  Virginia  22161.  for  $4.00 
($8.00  outside  North  American  Conti- 
nent). Requests  for  copies  of  patent 
applications  must  include  the  PAT- 
APPL  number.  Claims  are  deleted 
from  patent  application  copies  sold  to 
the  public  to  avoid  premature  disclo- 
sure in  the  event  of  an  interference 
before  the  Patent  and  Trademiark 
Office.  Claims  and  other  technical 
data  will  usually  be  made  available  to 
serious  prospective  licensees  by  the 
agency  which  filed  the  case. 

Requests  for  licensing  information 
on  a  particular  invention  should  be  di- 


rected to  the  address  cited  for  the 
agency  -sponsor. 

Douglas  J.  Campion. 
Patent     Program     Coordinator, 
National    Technical    Informal- 
tion  Service. 

VJB.  DtrtiKntan  or  Aoaian-TURX.  Research 
Agreements  and  Patent  Branch.  Gener- 
al Service  Division.  Federal  Building, 
Agricultural  Research  Service.  Hyatts- 
ville.  MD  20782 

Patent  application  925.136:  Method  for  Ap- 
paratus for  Verifying  Declared  Contents 
of  Certain  Solids:  fUe  July  17. 1978. 

Patent  application  936.462:  N-(3-Alkylami- 
drtJpyD-N.  N-Dimathyl-N)  P-Sulfobenzyl) 
Ammonium  Inner  Salts;  filed  August  24, 

I  1978. 

Patent     application     944.678:     Differential-' 
Action  Extractor  Comb:  filed  September 
22.  1978. 

Patent  4.077.196:  Fiber  Dispersing  and  Feed- 
ing Apparatus  for  C>i>en  End  Spinninr, 
filed  Novemt)er  2.  1976.  patented  March  7, 
1978;  not  available  NTIS. 

Patent  4.080,480:  Catalyzing  Cellulosic  Tex- 
tile Finishing  Processes  with  Phosphonic 
Acid  Derivatives:  filed  June  9.  1976;  pat- 
ented March  21.  1978;  not  available  NTIS. 

Patent  4.082.500:  Process  for  Imparting 
Wrinkle  Recovery  to  Cotton  Fabrics  with 
Vapors  from  Olycidol;  fUed  May  6.  1977, 
patented  April  4.  1978;  not  available  NTIS. 

Patent  4.084.027:  Process  for  Imparting  Du- 
rable Plame-Retardancy  to  Cotton-Polyes- 
ter Blended  TextUes;  filed  May  6,  1977. 
patented  AprU  11,  1978;  not  available 
NTIS. 

Patent  4.086.385:  Flame  Retarded  Textiles 
via  Deposition  of  Polymers  from  Ollgo- 
meric  Vlnylphosphonate  and  Polyamlno 
Compounds:  filed  November  5.  1975.  pat- 
ented April  25.  1978;  not  available  NTIS. 

Patent  4.088.443:  Aluminum  Chlorhydrox- 
IdePhosphoric  Acid  Catalyst  System  for 
Flash  Cure  Treatments  to  Give  Improved 
Durable-Press  Properties  in  Cellulose  Con- 
taining Textiles;  filed  February  6.  1976, 
patented  May  9.  1978;  not  available  NTIS. 

Patent  4.090.844:  Process  of  Producing  High 
Performance  Durable-Press  Cotton;  filed 
June  23.  1977.  patented  May  23.  1978;  not 
available  NTIS. 

Patent  4.092.106:  Emulsion  Systems  for  Im- 
parting Durable  Press  Properties  to 
Cotton  and  Cotton-Polyester  Blended 
Textiles;  filed  September  22.  1976.  patent- 
ed May  30.  1978;  not  available  NTIS. 

Patent  4.105.403:  Knitted  Cotton  Fabric  Du- 
rably Patterned  by  Differential  Shrink- 
age; filed  May  7.  1976.  patented  August  8. 
1978;  not  available  NTIS. 

D.S.  Departmekt  of  Trahsportatioh. 
Patent  Counsel.  400  Seventh  Street  8W., 
Washington.  DC  20590. 

Patent  application  962.239:  An  Optical 
Track  Gage  Measuring  Device;  filed  No- 
vember 20.  1978. 

U.8.  Departhdit  op  Health.  Educatior .  Ain> 
Welfare.  National  Institutes  of  Health. 
Chief.  Patent  Branch.  Westwood  Build- 
ing. Bethesda.  MD  20014 

Patent  application  900.275:  Synthesis  of  4a- 

Aryldecahydroisoqulnollnes;  filed  April  28. 

1978. 
Patent   application   926.753:   Treatment  of 

Herpes  Simplex  Encephalitis:  filed  July 

21.  1978. 


NOTICES 

Patent  application  928.252:  7-0-(2.6-Dldeoxy- 
Alpha-L-Lyxo-  HexopyranosyD-Daunomy- 
dnone,  Desmethoxy  Daunomyclnone, 
Adriamydnone.  and  Carmlnomyclnone; 
fUed  July  26. 1978. 

Patent  application  939.706:  4a-Aryl- 
DecahydroelOQUlnolines;  filed  September 
5, 1978. 

U.S.  Department  op  the  Interior.  Branch 
OP  Patents,  18  and  C  Streets  NW., 
Washington,  DC  20240 

Patent  application  915.104:  Preparation  of 
Hydrosulfides;  fUed  June  13, 1978. 

UJ3.  Department  op  the  Navy,  Assistant 
Chief  for  PatenU,  Office  of  Naval  Re- 
search, Code  302.  Arlington.  VA  22217 

Patent  application  937.646:  Electrostatic 
Charge  Generator  filed  August  28.  1978. 

Patent  4.089.797:  Chemllumlnescent  Warn- 
ing Capsules;  filed  March  21.  1977.  paten^ 
ed  May  16.  1978;  not  available  NTIS. 

Patent  4.099.931:  High  Density  Liquid 
Ramjet  Fuel:  filed  October  2.  1972.  patent- 
ed July  11.  1978;  not  available  NTIS. 

Patent  4.113.646:  Air  Revltallzatlon  Compo- 
sitions; fUed  April  25.  1977.  patented  Sep- 
tember 12,  1978;  not  available  NTIS. 

National  AERONAtmcs  and  Spacc  Adminis- 
tration, Assistant  General  Counsel  for 
Patent  Matters,  NASA  Code  GP-2, 
Washington.  DC  20546 

Patent  application  961.832:  Self -Stabilizing 
Radial  Pace  Seal;  filed  November  17,  1978. 

Patent  application  961.833:  An  Improved 
Suspension  System  for  a  Wheel  Rolling 
on  a  Flat  Track;  filed  November  17.  1978. 

Patent  4.119.996:  Complementary  DMOS- 
VMOS  Integrated  Circuit  Structure;  filed 
July  20.  1977.  patented  October  10.  1978; 
not  available  NTIS. 

Patent  4.122.518:  Automated  Clinical 
System  for  Chromosome  Analysis;  filed 
May  17.  1976.  patented  October  24,  1978; 
not  available  NTIS. 

Patent   4.124.732:   Thermal   Insulation   At- 
taching Means;  fUed  April  12.  1977.  pat- 
ented   November   7,    1978;   not   available 
NTIS. 
[FR  Doc  79-7595  FUed  3-12-79:  8:45  am] 


[3510-04-Ml 

GOVRNMfNT-OWNED  INVENTIONS 
AvoikiMlity  for  UcMMing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and 
are  available  for  domestic  and  possibly 
foreign  licensirift  In  accordance  with 
the  licensing  policies  of  the  agency- 
sponsors. 

Copies  of  the  patents  cited  are  avail- 
able from  the  Commissioner  of  Pat- 
ents &  Trademarks,  Washington,  DC 
20231,  for  $.50  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Copies  of  the  patent  applications 
can  be  purchased  from  the  National 
Technical  Information  Service  (NTIS). 
Springfield  Virginia  22161  for  $4.00 
($8.00  outside  North  American  Conti- 
nent). Requests  for  copies  of  patent 
applications  must  include  the  PAT- 
APPL    nimiber.    Claims    are    deleted 


14615 

from  patent  application  copies  sold  to 
the  public  to  avoid  premature  disclo- 
sure in  the  event  of  an  interference 
before  the  Patent  and  Trademark 
Office.  Claims  and  other  technical 
data  will  usually  be  made  available  to 
serious  prospective  licensees  by  the 
agency  which  filed  the  case. 

Request  for  licensing  Information  on 
a  particular  invention  should  be  di- 
rected to  the  address  cited  for  the 
agency -siMnsor. 

Douglas  J.  Campion, 
Patent    Program     Coordinator, 
National   Technical   Informa- 
tion Service. 

UJ5.  Department  op  AcRicrjLTtrRE.  Research 
Agreements  and  Patent  Branch,  (jener- 
al  Service  Division.  Federal  Building, 
Agricultural  Research  Service.  Hyatts- 
vllle.  Maryland  20782 

Patent  application  934.289:  Process  for  In 
Vivo  Transfer  of  Cell-Mediated  Immunity 
In  Mammals  with  Alcoholic  Precipitates  of 
Bovine  Transfer  Factor  filed  August  17. 
1978. 

Patent  4,090,456:  Furrow  Opener  and  Appa- 
ratus for  No-Tillage  Transplanters  and 
Planters;  filed  October  2.  1975.  patented 
May  23. 1978;  not  avaUable  NTIS. 

U.S.  Department  op  Energy,  Assistant  Gen- 
eral Counsel  for  Patents,  Washington, 
DC  20545 

Patent  4,080.960:  TTltrasonlc  Technique  for 
Characterizing  Skin  Bums:  filed  Novem- 
ber 4.  1976.  patented  March  28,  1978;  not 
avaUable  NTIS. 

U.8.  Department  op  Health.  Education,  and 
Welfare.  National  Institutes  of  Health, 
Chief.  Patent  Branch.  Westwood  Build- 
ing, Bethewla,  MD  20014 

Patent  application  945.130:  Hemoglobin- 
Oxygen  EquUibriimi  Curve  Analyzer.  fUed 
September  25. 1978. 

XJ&  Department  op  the  Navy,  Assistant 
Chief  for  PatenU.  Office  of  Naval  Re- 
search, Code  302,  ArUngton.  VA  22217 

Patent  appUcation  883,752:  Control  Mani- 
fold: fUed  March  6, 1978. 

Patent  application  916.413:  Dual  Loading 
and  Stowage  Apparatus;  fUed  June  16, 
1978. 

Patent  application  918.133:  High  Electrical 
Frequency  Infrared  Detector,  fUed  June 
22.  1978. 

Patent  application  918.341:  Isochronous  Cy- 
clotron; filed  June  23.  1978. 

Patent  application  924.461:  Combination 
Acoustic  FUter  Plate  and  Liquid  Lens; 
fUed  July  14.  1978. 

Patent  application  936.541:  Flexible  Co- 
Axlal  Connector  for  Cab>  In-Line  EHec- 
tronics:  filed  August  23.  197R. 

Patent  application  937.281:  Process  for  the 
Preparation  of  1.3.5-Trifluoro-2,4.6-Trlnl- 
trobenzene:  fUed  August  28.  1978. 

Patent  application  939.734:  Folded  Tapered 
Coaxial  Cavity-Backed  Annular  Slot  An- 
tenna; filed  September  5.  1978. 

Patent  appUcation  939.735:  InflaUble 
Cavity-Backed  Annular  Slot  Transmitting 
Antenna;  filed  September  5.  1978. 

Patent  appUcation  941.535:  Process  and 
Device  for  Desalinating  Water,  filed  Sep- 
tember 11.  1978. 

Patent  application  941.702:  Infrared  Sup- 
pressor Device:  fUed  September  12.  1978. 
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943.885;  InfHghu  Stores 
nenU   Measuring   Device: 
filed  September  19.  1978. 

Patent  application  943.886:  Variable  Force 
Control  System  for  Weapon  Ejection 
Mechanisms:  filed  September  19.  1978. 

Patent  application  944.867;  Hijth  Range  Res 
olutlon  Radar  Rate  Aided  Range  Tracker 
filed  September  Z2.  1978. 

Patent  application  945.9S9:  Pulae  Width 
Modulated  Po«-er  Amplifier  for  Dfrect 
Current  Motor  Control:  filed  September 
26.  1978. 

Patent  application  946.679:  Low-Prequency 
Directional  Hydrophone:  filed  September 
28.  1978. 

Patent  4.089.797:  Chemilumlnescent  Warn 
ing  Capsules:  filed  March  21,  1977.  patent 
ed  May  16.  1978:  not  available  im& 

Patent  4.092.701:  Ultra  High  Input  Imped 
ance/Voltage  Range  Amplifier  filed  De- 
cember 8.  1976.  patented  May  30.  1978:  not 
available  NTIS. 

Patent  4.094.710:  E:xplofiive  Composition 
Containing  Ouanldinium  Picrate:  filed 
August  16.  1978.  patented  June  13.  1978: 
not  available  NTIS. 

Patent  4.096.479;  Radar  Significant  Target: 
fUfd  AprU  14.  1977.  patented  June  30 
1978:  not  available  NTIS. 

Patent  4.097.294:  Preparation  of  Ceramics, 
filed  August  23.  1976.  patented  June  27. 
1978:  not  available  NTIS. 

Patent  4.097.749;  Fourier  Power  Spectra  o( 
Optical  Images  Using  CCD's:  filed  Janu 
ary  6.  1977.  patented  June  27.  1978:  not 
avaiUble  NTIS. 

Patent  4.097.865;  EHectronic  Countermeas- 
ure  Sequence  Timer;  filed  June  1.  1971. 
patented  June  27.  1978:  not  available 
NTIS. 

Patent  4.09t^2S;  Explosive  CompoalUorus 
Bonded  with  Fluorocarbon  Polymers:  filed 
May  8.  1968.  patented  July  4.  1978:  not 
available  NTIS. 

Patent  4.098.S33:  Method  of  Making  Radi 
atlon  Seal:  filed  January  24.  1977.  patent 
ed  July  4.  1978;  not  available  NTIS. 

Patent  4.099.148;  Transversal  Filter  Prime 
Sequence  Frequency  Synthesizer,  filed 
May  2.  197T.  patented  July  4.  1978:  not 
available  NTIS. 

Patent  4.099.465:  Ignition  Device  for  Missile 
Motors;  filed  December  17.  1976.  patented 
July  1 1.  1978:  not  available  NTIS. 

Patent  4.099.466;  Trajectory  Adaptive 
Safety  Arming  Device:  fUed  May  5.  1977. 
patented  July  11.  1978:  not  available 
NTIS. 

Patent  4.099.854;  Optical  Notch  FUter  UU 
lizing  Electric  Dipote  Resonance  Abiiorp 
ttoa:  filed  October  12.  1976.  patented  July 
11.  1978;  not  available  NTIS. 

Patent  4.100,498;  Discrete  Chirp  Frequency 
Synthesizers:  filed  June  20.  1977.  patented 
July  U.  1978;  not  available  NTIS. 

Patent  4.100.609;  Magnetoresistance  Detec 
tor  for  Crosstie  Memories:  filed  Septem 
ber  3.  1976.  patented  July  11,  1978:  not 
available  NTIS. 

Patent  4.101.099;  Repeatable  Release  Hold 
back  Bar;  filed  September  15.  1977.  pat 
ented  July  18.  1978:  not  available  NTIS 

Patent  4.101.352;  Deflagratlve  *Electroni< 
Component  Potting  Compound:  filed  Feb- 
ruary 8.  1971.  patented  July  18.  1978:  not 
avaiUble  NTIS. 

Patent  4.101,800;  Controlled-Porosity  Dis 
penser  CatlMxle:  filed  July  6.  1977.  patent- 
ed July  18. 1978:  not  available  NTIS 


Patent  4.101J39;  Analog  Digital  Ratio  De- 
tector, filed  November  27.  1974.  patented 
July  18.  1978:  not  available  NTIS. 

Patent  4.10UB93:  Aircraft  Landing  Aid  for 
Zero-Zero  Visibility  Landings:  filed  August 
5,  1977.  patented  July  18.  1978:  not  avalla 
bleNTia. 

Patent  4.102.953;  Method  for  Making  E:x- 
truded.  Solventless.  Composite-Modified 
Double  Base  Propellant:  filed  May  25. 
1976.  patented  July  25.  1978;  not  available 
NTIS. 

Patent  4.103.2S1:  Stabilized  Delay  Line  Os- 
cillator. fUed  May  S.  1977.  patented  July 
25.  1978:  not  available  NTIS. 

Patent  4.10S.2T9:  Diver  Navigation  System: 
fUed  July  25.  1977.  patented  July  25.  1978: 
not  a\-ailable  NTIS. 

Patent  4.104.607:  Zero  Temperature  Coeffi- 
cient of  Reaistance  Bl  FUm  Resistor  filed 
March  14.  1977.  patented  August  1.  1978: 
not  available  NTIS. 

Patent  4.104,708;  Shrouded  Chemical  Light 
Source:  filed  July  8.  1974.  patented  August 
1.  1978:  not  available  NTIS. 

Patent  4.104.719:  Mtiltl  Access  Memory 
Module  for  Data  Prxx>esslng  Syateais;  filed 
May  30.  1976.  patented  August  1.  1978;  not 
available  NTIS. 

Patent  4.112.609:  Heat  Transfer  System 
Using  Thermally-Operated.  Heat-Con 
ducting  Valves:  filed  May  4.  1977.  patent 
ed  September  12.  1978;  not  available 
NTIS. 

Patent  4.113.646:  Air  Revltalizatlon  Compo- 
sKlons:  filed  April  SS.  1977.  patented  Sep 
tember  1 2.  1978;  not  available  NTIS. 

Patent  4.114.135;  Acoustic  Device;  filed  June 
20.  1975.  patented  September  12.  1978;  not 
available  NTIS. 

Patent  4.114.1S9:  Digital  Signal  Synthesis 
System:  rHed  December  9.  1975,  patented 
September  12.  1978;  not  available  NTIS. 

Patent    4.116.153;    EUaatlc    Electrically-Con- 
dactlve  Strain  Cable:  filed  April  4.  1977. 
patented  September  36.  1978:  not  availa- 
ble NTIS, 
National  AaaoiiAimcs  akd  Spack  AraciNis 
TKATiOB.  Assistant  General  Counsel  for 
Patent     Matters.     NASA     Code    OP-2. 
Washlngtfla  DC  20546 

Patent  4.102.580:  System  for  the  Measure 
ment  of  Ultra-Low  Stray  Light  Levels: 
filed  December  29.  1976.  patented  July  25. 
1978:  not  available  NTIS. 

Patent  4.103.619;  Electroexplosive  Device; 
filed  November  8.  1976.  patented  August  1. 
1978:  not  avaUable  NTIS. 

Patent  4.104.134;  Method  for  Making  an 
Aluminum  or  Copper  Substrate  Panel  for 
Selective  Absorption  of  Solar  Energy:  filed 
Augwit  31.  1977.  patented  August  1.  1978: 
not  available  NTIS.        * 

Patent  4.104.873;  Fuel  Delivery  System  In- 
cluding Heat  Exchanger  Means:  filed  No- 
vember 29.  1976.  patented  August  8.  1978 
not  a\-allable  NTIS. 

Patent  4.105.966;  Remote  Lightning  Moni- 
tor System:  filed  March  29.  1977.  patented 
August  8.  1978;  not  available  NTIS. 

Patent    4.1S1.96fe:    Method    of    Controlling 
Defect    Orientation     In    Silicon    Crystal 
Ribbon  Growth;  fUed  July  16.  1976,  pat 
ented    October    24.    1978:    not    available 
NTIS. 

Patent  4,121,995:  Surfactant -Assisted  Lique- 
faction of  Particulate  Carbonaceous  Sub- 
stances. October  34.  1978:  not  available 
NTIS. 

Patent  4.122.8M:  Plasma  Isnlter  for  Inter- 
nal   Combustion    Engine:    filed    April    1.* 


1976.  patented  October  41.  1978;  not  araJl- 

able  NTIS. 
Patent      4.122.833:      Non-Tracking      Solar 

Energy  Collector  System;   filed  May  27. 

1«77.  patented  October  21,  1978;  not  avail- 
able NTIS. 
Patent  4.122.991;  Apparatus  (or  Aseembllng 

Space,  Stxucture;  filed  August  31.   1977. 

patented  October  3L  1978:  not  available 

NTIS. 


[3510-25-M] 

COMMtTTEE  FOI  THE 

IMPLEMENTATION  OF  TEXTOE 

AGtEEMENTS 

ftOOUCTS  EXPOITfO  FROM  TMf  REPUBLIC  OF 
COtOMlU 

lncr*a»ing  Import  Rcttraint  Laval  for  CoHofai 
Man-Mod*  Fibor  Ayyrol 

AGENCY:  Commltt«e  for  the  Imple- 
mentation of  Textile  Agreements. 

ACTTION:  Increasing  the  import  re- 
straint level  established  for  man-made 
fiber  blouses  (not  knit)  tn  Category 
641.  exported  from  Colombia  during 
the  year  which  began  on  July  1.  1978. 

(A  detailed  description  of  the  textile  catego- 
ries In  terms  of  T.S.U.S.A.  numbers  a-as 
published  tn  the  Febcrai.  RBCirmt  on  Janu- 
ary 4.  1978  (43  FR  884),  as  amended  on  Jan- 
uary 25,  1978  (43  FR  3421).  March  3,  1978 
<43  FR  8828).  June  22.  1978  (43  FR  36773). 
September  5,  1978  (43  FR  39408),  and  Janu- 
ary 2.  1979  (44  FR  941)). 

SUMMARY:  Paragraphs  6  and 
7(A)(III)  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agree- 
ment of  August  3.  1978.  as  amended, 
between  the  Oovemments  of  the 
United  States  and  the  Republic  of  Co- 
lombia, provide,  respectively,  that  spe- 
cific ceilings  may  be  intn'eased  by  des- 
ignated percentages  for  flexibility;  and 
that  carryforward  up  to  six  percent 
may  be  applied  to  the  current  year's 
category  limit  and  deducted  from  the 
corresponding  limit  in  the  following 
year.  Pursuant  to  the  cited  paragraphs 
of  the  bilateral  agreement,  and  at  the 
request  of  the  Government  of  the  Re- 
public of  Colombia,  the  import  re- 
straint level  for  Category  641  is  being 
increased  to  140.276  dozen. 

EFFECTIVE  DATE:  March  8.  1979, 

FOR  FURTHER  INFORMATION 
CONTACT 

William  J.  Boyd.  International 
Trade  ^Mvialist.  Office  of  Textiles. 
U.S.  Department  of  Commerce. 
Washingt4>n.  DC.  20230.  (202/377- 
5423). 

SUPPLEMENTARY  INFORMATION: 
On  October  5.  1978.  a  letter  dated  Sep- 
tember 28.  1978  was  publLshed  in  the 
Pedctal  Rectsttr  (43  FR  46062)  from 
the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile  Agree- 
ments to  the  Commissioner  of  Cus- 


toms which  established  the  levels  of 
restraint  applicable  to  certain  speci- 
fied categories  of  textile  products 
which  have  been  produced  or  manu- 
factured in  Cok>ml>ia  smd  exported  to 
the  United  States  during  the  twelve- 
month period  which  began  on  July  1. 
1978.  In  the  letter  published  below, 
the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile  Agree- 
ments directs  the  Commissioner  of 
Customs  to  permit  entry  of  man-made 
fiber  textile  products  In  Category  641 
at  the  Increased  level  of  restraint  of 
140.276  dozen  during  the  agreement 
year  which  began  on  July  1.  1978. 

Robert  E.  Shepherd. 
Chairman,  Committee  for  the 
Implementation  of  Textile 
Agreements,  and  Deputy  As- 
sistant Secretary  for  Domestic 
Business  Development 

March  8.  1979. 

Committee  poh  the  Implementation  or 
Textile  Agreements 

To:  Commissioner  of  (Customs.  Department 
of  the  Treasury.  Washington.  D.C. 
20229. 

Deab  Mr.  Commissioner;  On  September 
28.  1978.  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements,  di- 
rected you  to  prohibit  entry  during  the 
twelve-month  period  beginning  on  July  1. 
1978  and  extending  through  June  30.  1979 
of  cotton,  wool  and  man-made  fiber  textile 
products  In  certain  specified  categories,  pro- 
duced or  manufactured  In  Colombia,  in 
excess  of  designated  levels  of  restraint.  The 
Chairman  further  advised  you  that  the 
levels  of  restraint  are  subject  to  adjust- 
ment.' 

Under  the  terms  of  the  Arrangement  Re- 
garding International  Trade  In  Textiles 
done  at  Geneva  on  December  20.  1973,  as 
extended  on  December  15,  1977;  pursuant  to 
the  Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  3.  1978. 
as  amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of  Co- 
lombia; and  In  accordance  with  the  provi- 
sions of  Executive  Order  11661  of  March  3. 
1972.  as  amended  by  Executive  Order  11951 
of  January  6.  1977.  you  are  directed,  effec- 
tive on  March  8,  1979,  to  Increase  the 
twelve-month  level  of  restraint  for  Category 
641  to  140,276  dozen.' 

The  action  taken  with  respect  to  the  Oov- 
enunent  of  the  Republic  of  Colombia  and 
with  respect  to  Imports  of  man-made  fiber 
textile  producU  from  Colombia  have  been 


'The  term  "adjustment"  refers  to  those 
provisions  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  3.  1978.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
RepubUc  of  Colombia  which  provide.  In 
part,  that:  <  1 )  within  the  group  limits  specif- 
ic levels  of  restraint  may  be  exceeded  by 
designated  percentages;  (2)  these  levels  may 
also  be  increased  for  carryover  and  carryfor- 
ward; and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve 
minor  problems  arising  In  the  Implementa- 
tion of  the  agreement 

*Tbe  level  of  restraint  has  not  been  ad- 
Justed  to  reflect  any  imports  after  June  30. 
1978. 


determined  by  the  Committee  for  the  Im- 
plementation of  Textile  Agreements  to  In- 
volve foreign  affairs  functions  of  the  United 
States.  Therefore,  the  directions  to  the 
Commissioner  of  (Customs,  being  necessary 
to  the  implementation  of  such  actions,  fall 
within  the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  UJ5.C.  553.  This 
letter  will  be  published  In  the  Federal  Rec- 
ismt. 

Sincerely. 

ROBBRT  E.  SHXPHERO. 

Chairman,  CommitUe  for  the  Imple- 
mentation of  Textile  Agreements, 
and  Deputy  Assistant  Secretary  for 
Domestic  Business  Development 

(PR  Doc.  79-7590  PHed  3-12-79;  8:45  ami 
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TEXTILE  rtOOUCTS  FROM  INDU 

iMcroosifif  Km  1978  Import  Lovolt  for  Cortobi 
Cotton  and 


AGENCY:  Committee  for  the  Imple- 
mentation of  Textile  Agreements. 

ACTION:  Increasing  the  levels  of  re- 
straint established  for  cotton  apparel 
products  in  Category  359  and  man- 
made  fiber  furnishings  in  Category 
666  from  India  during  the  agreement 
year  which  began  on  January  1,  1978 
and  extended  through  December  31. 
1978. 

(A  detailed  description  of  the  categories  In 
termyof  T5.UAA.  numbers  was  published 
In  the  Federal  Register  on  January  4,  1978 
(4%n^  884).  as  amended  on  January  25. 
19Jr8  (43  PR  3421).  March  3.  1978  (43  PR 
^8).  June  22.  1978  (43  FR  26773),  Septem- 
5.  1978  (43  FR  39408).  and  January  '2. 
19(79  (44  FR  94)). 

SUMMARY:  Paragraph  6  of  the  Bi- 
lateral Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  December 
30.  1977,  as  amended,  between  the 
Governments  of  the  United  States  and 
India  provides  that  the  levels  of  re- 
straint for  categories,  such  as  Catego- 
ries 359  and  666,  which  are  not  subject 
to  specific  ceilings,  may  be  increased 
upon  agreement  between  the  two  gov- 
ernments. On  December  14,  1978,  the 
Government  of  India  requested  in- 
creases in  Categories  359  and  666  for 
the  agreement  year  which  l>egan  on 
January  1,  1978.  Be<^use  of  the  late- 
ness of  the  request,  it  "was  not  possible 
for  the  United  States  Government  to 
implement  the  Increase,  once  agreed, 
before  the  end  of  the  agreement 
period.  Accordingly,  effective  on 
March  8.  1979.  the  levels  of  restraint 
established  for  Categories  359  and  666 
during  the  twelve-month  period  which 
began  on  January  1,  1978  are  being  in- 
creased to  2  million  square  yards  equa- 
valent  (434,783  pounds)  and  2.5  million 
square  yards  equivalent  (320,513 
pounds),  respectively. 

EFFECTIVE  DATE:  March  8.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 


Gerald  P.  Gordon.  Director,  Imple- 
mentation Division.  <^fice  of  Tex- 
tiles. U.S.  Department  of  Commerce. 
Washington,  D.C.  20230  4202/377- 
4058). 

SUPPLEMENTARY  INFORMATION: 
On  February  2.  1978.  there  was  pub- 
lished in  the  Federal  Register  (43  FR 
4451)  a  letter  dated  January  27.  1978 
which  established  the  levels  of  re- 
straint for  certain  cotton,  wool  and 
man-made  fiber  textile  products,  in- 
cluding Category  666,  produced  or 
manufactured  in  India  and  exported 
to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1.  1978  and  extended  through 
December  31,  1978.  A  further  letter 
dated  July  28,  1978,  published  in  the 
Federal  Register  on  August  3,  1978 
(43  FR  34182),  increased  the  (»nsulta- 
tion  level  for  Category  359  and  con- 
trolled the  category  at  that  level  for 
the  twelve-month  period  that  began 
on  January  1,  1978.  In  the  letter  pub- 
lished below  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the  Com- 
missioner of  Customs  to  Increase  the 
levels  of  restraint  previously  estab- 
lished for  these  categories  to  the  des- 
ignated levels  and  to  charge  merchan- 
dise exported  during  1978  to  the  in- 
creased 1978  levels  until  the  levels  are 
filled. 

RoEKRT  EL  Shspuerd. 
Chairman,  Committee  for  the 
Implementation  of  Textile 
Agreements,  and  Deputy  As- 
sistant Secretary  for  Domestic 
Business  Development 

Mabch  8.  1979. 

Committee  roR  trx  Imflememtation  op 
Textile  Acrkkmxnts 

To;  Commissioner  of  Customs.  Department 
of  the  Treasury,  Washington.  D.C. 
20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the  di- 
rective Issued  to  you  on  January  27,  1978  by 
the  Chairman.  Committee  for  the  Imple- 
mentation of  Textile  Agreements,  concern- 
ing Imports  Into  the  United  States  of  cer- 
tain cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  In 
India. 

Under  the  terms  of  the  arrangement  Re- 
garding International  Trade  In  textiles  done 
at  Geneva  on  December  20,  1973,  as  ex- 
tended on  December  15.  1977;  pursuant  to 
the  Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textfle  Agreement  of  December  20, 
1977.  as  amended,  between  the  Govern- 
ments of  the  United  States  and  India;  and 
In  accmxlance  with  the  provisions  of  Execu- 
tive Order  11651  of  March  3.  1972.  as 
amended  by  Executive  Order  119&1  of  Janu- 
ary 8.  1977,  you  are  directed  to  prohibit,  ef- 
fective on  March  8,  1979  and  for  the  twelve- 
month period  beginning  on  January  1.  1978 
and  extending  through  December  31.  1978, 
entry  into  the  United  states  for  consump- 
tion and  withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  products  in 
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ntecory  3S9  and  mAn-nuule  fiber  textile 
products  in  Catefory  6M.  produced  or  num- 
ufactured  in  India,  in  excess  of  the  follow- 
tnc  levels  of  restraint: 

Amended  Twelrr- 
Cmlecorr  Moolh  Level  of 

Restratnt' 


494.TS3  pound*. 
Sa03t>  pounds. 


■The  level!  h«re  not  been  sdJuMed  to  reflect  any 
imporu  after  December  11.  1977. 

All  cotton  and  man-made  fiber  textile 
producU  in  Categories  350  and  666  that 
were  exported  during  the  twelve-month 
period  that  began  on  January  1.  1978  are  to 
be  charged  to  these  Increased  twelve-month 
levels  of  restraint. 

A  detailed  description  of  the  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published 
in  the  PxDKXAL  RacisTxa  on  January  4.  1878 
(43  FR  884).  as  amended  on  January  25. 

1978  (43  FR  3431).  March  3.  1978  (43  FR 
8828).  June  22.  1978  (43  FR  26773).  Septem- 
ber 5.  1978  (43  FR  39408).  and  January  2. 

1979  (44  FR  94). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  include  entry  for  con- 
sumption into  the  Commonwealth  of  Puerto 
Rico. 

The  action  taken  with  respect  to  the  gov- 
ernment of  India  and  with  respect  to  im- 
ports of  cotton  and  man-made  fiber  textile 
products  from  India  has  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  Involve  foreign  af- 
fairs functions  of  the  United  States.  There- 
fore, the  directions  to  the  Commissioner  of 
customs,  being  necessary  to  the  Implemen- 
Ution  of  such  actions,  fall  within  the  for- 
eign affairs  exception  to  the  rule-making 
provisions  of  5  U.S.C.  553.  This  letter  will  be 
published  In  the  Fkoolal  RacisrxR. 
Sincerely. 

Roanrr  E.  Shxthxro. 
Chairman.  Committee  for  the  Imple- 
mentation  of  Textile  Agreementa, 
and  Deputy  Assittant  Secretary  for 
Domestic  Bustneu  Development 

tPR  Doc.  79-7589  PUed  3-12-79.  8:45  am] 


[6351 -01 -M] 

COMMODITY  FUTUIES  TRADING 
COMMISSION 

AOVISOtT  COMMITTCf  ON  CTATf  JUIISOtC- 
TION  AND  lESfONSIMUTIES  UNOCI  TNf 
COMMOOfTT  UCMANCf  KC\ 

This  Is  to  give  notice,  pursiuuit  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  X5S.C.  App.  I.  sec- 
tion KHa),  that  the  Commodity  Fu- 
tures Trading  Commission's  Advisory 
Committee  on  State  Jurisdiction  and 
Responsibilities  under  the  Conunodity 
Exchange  Act  ("Advisory  Committee 
on  State  Jurisdiction  and  Responsibil- 
ities" or  'Advisory  Committee  ")  will 
conduct  a  two-day  public  meeting  in 
the  Fifth  Floor  Hearing  Room  at  the 
Commission's  Washington.  D.C.  head- 


NOT1CCS 

quarters  located  at  Room  532.  2033  K 
Street  NW..  Washington.  D.C.  20581, 
on  March  29.  1979  beginning  at  4:00 
p.m.  and  lasting  until  6:00  p.m.  and  on 
March  30,  1979  beginning  at  9:30  a.m. 
and  lasting  all  day. 

The  Advisory  Committee  on  State 
Jurisdiction  and  Responsibilities  is  an 
advisory  committee  created  by  the 
Commission  for  the  puri>ose  of  receiv- 
ing advice  and  recommendations  on 
such  matters  as  state  enforcement  of 
the  Conunodity  Exchange  Act  and  en- 
forcement of  general  state  criminal 
and  civil  antlfraud  laws  in  the  com- 
modity area.  The  purposes  and  objec- 
tives of  the  Advisory  Committee  on 
State  Jurisdiction  and  Responsibilities 
are  more  fully  set  forth  at  41  Fed. 
Reg.  13393  (March  30.  1976)  and  43  FR 
14712  (April  7.  1978). 

The  summarized  agenda  for  the 
meeting  is  as  follows: 

(a)  consideration  of  expansion  of 
membership  of  the  Advisory  Commit- 
tee: 

(b)  analysis  of  the  Futures  Trading 
Act  of  1978.  amending  the  Commodity 
Exchange  Act.  particularly  as  the 
amendments  affect  Jiuisdlctional  mat- 
ters: 

(c)  discussion  of  commodity  pool  op- 
erator regulation: 

(d)  consideration  of  the  status  of 
regulation  of  commodity  options: 

(e)  discussion  of  the  regulation  of 
leverage  transactions:  and 

(f )  analysis  of  other  matters  of  inter- 
est to  the  Commission  and  the  states. 

The  two-day  meeting  is  open  to  the 
public.  The  Chairman  of  the  Advisory 
Committee  on  Sute  Jurisdiction  and 
Responsibilities.  John  O.  Oaine.  (Gen- 
eral Counsel  of  the  Commission,  Is  em- 
powered to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  Judgment,  fa- 
cilitate the  orderly  conduct  of  busi- 
ness. Any  member  of  the  public  who 
wishes  to  file  a  written  sUtement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  sUtement  to  the  Advisory 
Committee  on  SUte  Jurisdiction  and 
Responsibilities,  c/o  William  E.  Gress- 
man.  Office  of  the  General  Counsel. 
Commodity  Futures  Trading  Commis- 
sion. 2033  K  Street  NW..  Washington. 
DC.  20581.  at  least  five  days  before 
the  two-day  meeting.  Members  of  the 
public  who  wish  to  make  oral  state- 
ments should  inform  William  E. 
Oressman,  telephone  (202)  254-5529. 
at  least  five  days  before  the  two-day 
meetlrm  and  reasonable  provision  will 
be  made  for  their  appearance,  to  the 
extent  time  permits,  at  the  conclusion 
of  the  session  on  March  30.  1979  to 
present  oral  statements  of  no  more 
than  ten  minutes  each  in  duration. 

Issued  in  Washington,  DC.  on 
March  8.  1979. 


By  the  Commission. 

Oart  L.  ScEvns. 
Acting  Chairman,  Commodity 
Future*  Trading  Commission. 
[FR  Doc.  79-7598  FUed  3-13-79;  8:45  am] 


[3910-01-M] 

DEPARTMENT  OF  DEFENSE 

nUVACY  AO  or  l«74 

AGENCY:  Department  of  the  Air 
Force  (U8AP). 

ACTION:  Notice  of  two  new  systems 
of  records. 

SUMMARY:  The  Department  of  the 
Air  Force  is  adding  two  new  systems  of 
records  to  its  inventory  of  record  sys- 
tems subject  to  the  Privacy  Act.  These 
new  systems  are  identified  as  F03501 
MFC  A,  entitled:  "avllian/MUltary 
Service  Review  Board  Card"  and 
F90002  MFC  A.  entitled:  "Suggestions. 
Inventions,  Scientific  Achievements". 
Both  record  system  notices  are  set 
forth  below  in  their  entirety. 

DATES:  These  systems  shall  become 
effective  as  proposed  without  further 
notice  in  30  calendar  days  from  the 
date  of  this  notice  (April  13,  1979) 
imless  conunents  are  received  on  or 
before  April  13.  1979.  which  would 
result  in  a  contrary  determination  and 
require  republication  for  further  com- 
ments. 

ADDRESS:  Send  comments  to  the 
System  Manager  identified  in  the 
record  system. 

FOR  FURTHER  INFORMATION 
CONTACT 

Captain  Robert  N.  Veeder.  HQ 
USAF/DAAEKS).  Room  4A-1088-E1. 
The  Pentagon,  Washington.  D.C. 
20330.  telephone  202-694-3431. 

SUPPLEMENTARY  INFORMATION: 

The  Department  of  the  Air  Force 
record  system  notices  inventory  as  pre- 
scribed by  the  Privacy  Act  of  1974. 
Pub.  L.  93-579  (5  U.S.C.  552a)  have 
been  published  In  the  Federal  Rbcis- 
Tt3t  as  follows: 

FR  Doc.  77-23133  (43  FR  41488)  August  17. 

1977 
FR  Doc.  77-38255  (42  FR  50785)  September 

28.  1977 
FR  Doc.  78-25819  (43  FR  42438)  September 

20.  1978 
FR  Doc.  78-28090  (43  FR  46083)  October  5, 

1978 
FR  Doc.  78-30091  (43  FR  50288)  October  27, 

1978 

Advance  notice  of  the  proposed  new 
systems  of  records  was  submitted  by 
the  Department  of  the  Air  Force  on 
FebniSLry  1.  1979  pursuant  to  the  pro- 


visions of  5  U.S.C.  552a(o)  of  the  Pri- 
vacy Act  of  1974. 

H.  E.  LOFDAHL, 

Deputy     Director,     Correspond- 
ence and  Directives,  Washing- 
ton UeadQuarters  Services.  De- 
partment of  Defense. 
March  8,  1979. 

FtlSMl  MFC  A 


Syatcfli  naaic: 

Civilian /Military 
Board  Card. 


Service      Review 


System  loratioii: 

At  Air  Force  Manpower  and  Person- 
nel Center,  Randolph  Air  Force  Base. 
TX  78148. 

Categories  of  individuals  covered  by  the 
■ystem: 

Members  of  the  Women's  Air  Force 
Service  Pilots  (a  group  of  Federal  Ci- 
vilian employees  attached  to  the 
United  States  Army  Air  Force  during 
World  War  II).  or  any  person  in  any 
other  similarly  situated  group  the 
members  of  which  rendered  service  to 
the  Armed  Forces  of  the  United  States 
in  a  capacity  considered  civilian  em- 
ployment or  contractual  service  (or 
their  survivors). 

Categories  of  records  in  the  systeov 

Cards  containing  individual's  name 
and  social  security  number,  date  of  ap- 
plication and  sumnuiry  of  the  case 
through  final  decision  by  the  Service 
Review  Board. 

Authority  for  auuntcBance  of  the  system: 

Public  Law  95-202.  Women's  Air 
Forces  Service  Pilot*. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
tht  purpose  of  such  uses: 

Cards  are  used  by  Service  Review 
Board  personnel  to  suspense  the  col- 
lection of  information  requested  by 
the  applicant,  to  monitor  the  process- 
ing of  each  case  through  completion, 
and  to  respond  to  inquiries  concerning 
the  case. 

Poliries  and  practices  for  storing,  retriev- 
ing. arre<>Ning.  retaining,  and  disposing  of 
records  in  (he  system: 

Storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

Retrievability: 
•  Piled  by  name. 

Safeguards: 

Records  are  accessed  by  person(s)  re- 
sponsible for  servicing  the  record 
ssrstem  in  performance  of  their  official 
duties.  Records  are  accessed  by  an- 


NOTICES 

thorized  personnel  who  are  properly 
screened  and  cleared  for  need-to-lcnow. 
Stored  in  secure  building 

Retention  and  disposal: 

Retained  indefinitely. 

System  managers)  and  address: 

Assistant  Deputy  Chief  of  Staff, 
Manpower  and  I^nonnel  for  Military 
Personnel.  Randolph  Air  Force  Base, 
Texas  78148. 

Notificatien  procadinre 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

Record  access  procedures: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System  Man- 
ager. 

Contesting  record  procedures: 

The  Air  Puree's  rules  for  access  to 
records  and  for  contesting  and  appeal- 
ing initial  determinations  by  the  indi- 
Tldual  concerned  may  be  obtained 
from  the  System  Manager. 

Record  source  categories: 

Members'  appllcationa.  supporting 
docimients  and  certificates. 

Systems  exempted  from  certain  provisions 
of  the  act: 


None. 


F9«M2  MPC  A 


System  name: 

Suggestions,    Inventions, 
Achievements. 


Scientific 


System  lecatioii: 

Directorate  of  Personnel  Program 
Actions,  Headquarters  Air  Force  Man- 
power and  Personnel  Center,  Ran- 
dolph AFB  TX  78148.  Headquarters  of 
major  commands  and  separate  operat- 
ing ageiKiea  and  base  personnel  of- 
fices. Official  mailing  addresses  are  in 
the  Department  of  Defense  Directory 
in  the  appendix  to  the  component's 
systems  notices. 

Categories  of  indiridnals  covered   by   the 
syatOK 

Air  Force  mflit«ry  members  and  cl- 
vilisin  employees. 

Categories  of  records  in  the  system: 

Files  include  suggestion  forms,  eval- 
uations and  substantiating  docxmienta- 
tion  consisting  of  forms,  certificates, 
administrative  correspondence:  rec- 
ords of  committee  actions:  award  ac- 
tions: reports. 

Authority  far  Maintenance  of  the  system: 

10  use  1124,  Cash  awards  for  sug- 
gestions, inventions  or  scientific 
achievements. 
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Routine  uses  of  records  nwiinlained  in  the 
system,  including  catcgarica  oC  users  aad 
the  purposes  of  such  uses: 

Files  are  originated  when  personnel 
initiate  a  suggestion.  Invention,  or  sci- 
entific achievement.  Case  files  are  re- 
viewed by  the  Suggestion  Office  per- 
sonnel, and  are  referred  to  the  Sugges- 
tion Awards  Committee  for  review 
when  required  by  governing  directives. 
Individual  name  files  are  retained  not 
more  than  one  tvil  year  after  close  of 
year  in  which  final  action  was  taken. 
Records  of  committee  actions  are  re- 
tained for  two  years.  Copy  of  approved 
award  is  filed  in  civilian  employee  s  of- 
ficial persoimel  file.  Copy  of  appnrved 
award  is  not  retained  elsewhere  f<jr 
military  member. 

Policies  and  practices  for  storing,  retriev- 
ing, accessing,  retaining,  and  disposing  of 
records  in  the  system: 

Storage: 

Maintained  in  file  folders  and  on 
cards. 

Retrievability: 

Filed  by  name. 

Safeguards: 

Recortls  are  accessed  by  ctistodlan  of 
the  record  system  and  by  person(s)  re- 
sponsible for  servicing  the  records  in 
performance  of  their  official  duties 
who  are  properly  screened  and  cleared 
for  need-to-know. 

Retention  and  disposal: 

Retained  for  one  year  after  end  of 
year  in  which  the  case  was  closed, 
then  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

System  manager<s)  and  address: 

Assistant  Deputy  Chief  of  Staff. 
Manpower  and  Personnel  for  Military 
Personnel.  Randolph  Air  Force  Base. 
Texas. 

Netifkatien  procedure: 

Requests  from  individuals  should  l>e 
addressed  to  the  System  Manager. 

Record  access  procedures: 

Individual  can  obtain  assistance  hi 
gaining  access  from  the  System  Man- 


Owtcsting  record  procedures: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and  appeal- 
ing initial  determinations  by  the  indi- 
vidual concerned  may  be  obtained 
from  the  System  Manager. 

Record  source  categories: 

Information  obtained  trom  source 
document  (Suggestion  Form)  include 
name,  social  secm-lty  nujnber.  Job  title. 
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home  or  mailing  address,  grade  and  or- 
ffanlzatlonal  address. 

Syttema  exempted  from  certain  provUionn 
of  the  act; 

None. 

(FR  Doc.  7»-7«07  PUed  3-13-79:  8:45  am] 


[3810-71-M] 

NAVAl  WEAK)NS  CSNTCI,  MOJAVi  •*•" 
NOCTH  ANO  SOtrm  RANGCS 


The  Naval  Weapons  Center,  China 
Lake.  California,  will  be  preparing  an 
Environmental  Impact  Assessment 
(EIA)  for  the  continued  withdrawal  of 
approximately  314.483  acres  of  public 
land  from  the  Public  Domain  present- 
ly contained  within  the  Mojave  '"B" 
North  and  South  Ranges  of  the  Naval 
Weapons  Center. 

The  purpose  of  this  administrative 
action  is  to  permit  ongoing  military 
test  activities  to  continue  uninterrupt- 
ed operation  by  controlling  access  and 
use  of  the  ranges.  Continued  with- 
drawal of  the  ranges  will  prevent 
undue  public  exposure  to  safety  haz- 
ards resulting  from  military  oper- 
ations and  will  eliminate  the  potential 
development  of  Incompatible  land 
uses. 

The  EIA  will  consider  the  following 
alternatives:  reversion  of  the  Mojave 
"B"  ranges  to  public  land  status  (no 
project);  revised  boundaries:  relocation 
of  range  operations  to  other  existing 
ranges:  and  creation  of  a  new  range  at 
another  land  location. 

A  public  scoping  meeting  will  be 
held  on  the  EIA  to  determine  the 
scope  of  issues  of  concern  and  to  iden- 
tify the  significant  Issues  related  to 
the  proposed  action.  This  meeting  will 
be  held  on  March  28.  1979.  at  7:00  p.m. 
at  the  Barstow  City  Council  Cham- 
bers. 220  East  Mountain  View  Street. 
Barstow.  California.  Interested  parties 
may  attend  the  meeting  or  submit 
comments  in  writing  to  the  address 
shown  below. 

For  further  information  concerning 
the  proposed  action  or  the  EIA.  con- 
tact the  following  individual:  Public 
Works  Officer.  Naval  Weapons  Center. 
Code  26305.  China  Lake.  California 
93555.  Telephone  number  (714)  939- 
3639. 

Dated:  March  8. 1979. 

P.  B.  Walker. 
Captain,      JAGC.      U.S.      Navy. 
Deputy  Assiitant  Jxidge  Advo- 
cate  General   (Administrative 
Law). 

[FR  Doc.  79-7591  PUed  3-12-79;  8:45  ami 
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[6450-01-M] 

DEPAITMENT  Of  ENERGY 

Fedefl  Enefgy  lefiitatary  C>wiliiliii 

(Docket  Noa.  RP73-122  (POA78-3),  RP78-61 
and  RP79-1] 

MAJtCH  5.  1979. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIO)  on  February  21, 
1979.  tendered  for  filing  proposed 
changes  In  its  Oas  Tariff.  Original 
Volume  No.  1.  to  be  effective  March  1 
and  April  1.  1979.  CIO  states  that  the 
filing  reflects  the  effect  of  its  reacqui- 
sitlon  of  certain  gas  producing  proper- 
ties from  Its  affiliate  CIO  Exploration, 
Inc.  consistent  with  Commission 
orders  In  Docket  Nos.  CP73-184  and 
CI73-485.  The  tariff  changes  proposed 
by  CIO  in  its  February  21.  1979  filing 
would  reduce  the  jurisdictional  resale 
revenues  now  being  collected  by  CIO 
subject  to  refund  on  an  annualized 
basis  by  approximately  $1.3  million  as 
of  March  1,  1979. 

Additionally,  the  tariff  changes 
would  result  in  an  annualized  Jurisdic- 
tional revenue  Increase  of  approxi- 
mately $220,000  effective  April  1.  1979 
over  the  level  already  proposed  by 
CIO  to  be  effective  on  that  date  by 
the  Company's  filing  at  Docket  No. 
RP79-1. 

Copies  of  C10"8  filing  have  been 
served  upon  the  Company's  jurisdic- 
tional customers,  other  Interested  per- 
sons (including  public  bodies)  and  all 
parties  in  these  dockets. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  fUe  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion. 825  North  Capitol  Street.  K.E.. 
Washington.  DC.  20428.  In  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protest  should  be  filed  on  or 
before  March  13.  1979.  Protest  will  be 
considered  by  the  Commission  In  de- 
termining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  pro- 
testants  pariies  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  Intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  F.  Plvuu, 
Secretary. 

(FR  Doc.  79-7443  Filed  3-12-79:  8:45  ami 


(6450-01-M] 

[Docket  No.  CP79-1791 
COUIMMA  OUU  TIANSMISSION  CO. 

March  6.  1979. 
Take    notice    that    on    February    8, 

1979.  Columbia  Oulf  Transmission 
Company  (Applicant).  P.O.  Box  683. 
Houston.  Texas  77001.  filed  in  Docket 
No.  CP79-179  an  application  pursuant 
to  Section  7  of  the  Natural  Oas  Act 
and  Sections  157.7(b)  and  157.7(g)  of 
the  Regulations  thereunder  (18  CFR 
157.7(b)  and  157.7(g)).  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction,  during 
the  period  April  3.  1979.  sind  March  31, 

1980.  '  and  operation  of  facilities  to 
enable  Applicant  to  take  Into  Its  certif- 
icated main  pipeline  system  natural 
gas  which  would  be  purchased  from 
producers  or  other  similar  sellers 
thereof,  and  authorizing  the  construc- 
tion and  for  permission  and  approval 
to  abandon  during  the  same  period 
and  operation  of  new  or  additional 
field  compression  and  related  meter- 
ing and  appurtenant  facilities,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  Inspection. 

The  stated  purpose  of  this  budget- 
type  application  is  to  augment  Appli- 
cant's ability  to  act  with  reasonable 
dispatch  In  the  construction  of  gas- 
purchase  facilities  to  enable  Applicant 
to  connect  its  system  with  the  facili- 
ties of  an  Independent  producer  or 
other  similar  seller,  authorized  by  the 
Commission  to  make  a  sale  of  gas  to 
Applicant  for  resale  in  interstate  com- 
merce, or  the  system  of  another  natu- 
ral gas  company  authorized  to  trans- 
port gas  for  the  account  of.  or  for  the 
exchange  of  gas  with  Applicant,  and  to 
augment  Applicant's  ability  to  act 
with  reasonable  dispatch  in  the  con- 
struction, relocation,  operation  and 
abandonment  of  facilities  which  would 
not  result  in  changing  Applicant's 
system  saleable  capacity  or  service 
from  that  authorized  prior  to  the 
filing  of  the  instant  application. 

Applicant  states  that  the  total  cost 
of  the  proposed  gas-purchase  facilities 
would  not  exceed  $12,000,000  with  no 
single  offshore  project  to  exceed 
$3,500,000  and  no  single  onshore  proj- 
ect to  exceed  $2,100,000.  and  that  the 
total  cost  of  the  proposed  construc- 
tion, relocation,  removal  or  abandon- 
ment of  field  compression  facilities 
would  not  exceed  $2,000,000  with  no 
single  project  to  exceed  $700,000.  Ap- 
plicant indicates  that  it  would  finance 
such  costs  from  internally  generated 
funds. 


'Applicant  submits  a  two-day  deviation 
from  the  usual  12-month  period  for  pur- 
poses of  administrative  convenience. 


Applicant  requests  a  waiver  of  the 
single  project  cost  limitation  set  forth 
In  Section  157.7(bKl)(ll)  and  Section 
157.7(gHlii)  of  the  Commission's  Regu- 
lations due  to  the  continued  signifi- 
cant increases  It  has  experienced  in 
the  cost  of -materials,  labor  and  other 
aspects  of  the  construction  and  oper- 
ation of  natural  gas  facilities  utilized 
in  its  operations. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
March  28,  1979.  file  with  the  Federal 
Energy  Regtilatory  Commission. 
Washington.  D.C.  20426,  a  petition  to 
Intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Oas  Act  (1& 
CFR  157.70).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  In  any  hearing 
therein  mtist  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules.  «  / 

Take  further  notice  that,  pursuant 
to  the  authority  contained  In  and  sub- 
ject to  the  jurisdiction  conferred  upon 
the  Federal  Energy  Regulatory  Com- 
mission by  Sections  7  and  15  of  the 
Natural  Oas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  If  no  peti- 
tion to  Intervene  is  fUed  within  the 
time  required  herein.  If  the  Commis- 
sion on  Its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate 
and  permission  and  approval  for  the 
proposed  abandonment  are  required 
by  the  public  convenience  and  necessi- 
ty. If  a  petition  for  leave  to  Intervene 
is  timely  filed,  or  if  the  Commission  on 
Its  own  motion  believes  that  a  formal 
hearing  Is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for,  unless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  79-7444  PUed  3-12-79:  8:45  am] 
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[6450-01-M] 

[Docket  No.  CP79-193] 

CONSOUOATED  OAS  SUTflY  COftP. 

ApyW*****" 

March  6, 1979. 
Take  notice  that  on  February  26, 
1979.  Consolidated  Oas  Supply  Corpo- 
ration (Applicant),  445  West  Main 
Steet,  Clarksburg.  West  Virginia 
26301.  filed  in  Docket  No.  CP79-193  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Oas  Act  and  Section 
157.7(c)  of  the  Regulations  thereunder 
(187  CFR  157.7(c))  for  a  certificate  of 
public  convenience  and  necessity  au- 
thorizing the  construction,  during  the 
12-month  period  commencing  March 
1.  1979,  and  operation  of  facilities  to 
make  miscellaneous  rearrangements 
on  Its  system,  all  as  more  fully  set 
forth  In  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  stated  purpose  of  this  budget- 
type  application  is  to  augment  Appli- 
cant's ability  to  act  with  reasonable 
dispatch  in  making  miscellaneous  rear- 
rangements which  would  not  result  In 
any  material  change  in  the  service 
presently  rendered  by  Applicant. 

Applicant  sUtes  that  the  total  cost 
of  the  proposed  facilities  would  not 
exceed  $300,000  which  cost  would  be 
financed  from  funds  on  hand  and 
funds  to  be  obtained  from  its  parent 
corporation.  Consolidated  Natural  Oas 
Company. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
Milrch  28.  1979.  fUe  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  petition  to 
Intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rule  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Oas  Act  (18 
CFR  157.10).  All  protesU  filed  with 
the  Commission  will  be  considered  by 
It  In  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  15  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  intervene  is  filed  within  the 
time  required  herein.  If  the  Commls- 
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slon  on  Its  own  review  of  the  matter 
Ilnds  that  a  grant  of  the  certificate  Is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
Intervene  Is  timely  filed,  or  If  the 
Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  imless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

Kenneth  F.  Plitm, 
Secretary. 

(PR  Doc  79-7445  PUed  3-12-79;  8:46  am] 


[6450-01-M] 

[Docket  No.  OR78-1] 

EXXON  PIPELINE  CO..  H  AL 

Ofdmr  Accepting  fof  ntlng  wid  Swtpendlwg, 
Swbject  to  CondMem,  Pfpond  Tariff 
CkongM  *•  TAPS  TrtmtportaflMi  Agfa  went 

March  2,  1979. 

Exxon  Pipeline  Company  (Exxon). 
Sohio  Pipe  Line  Company  (Sohio)  and 
Union  Alaska  Pipeline  Company 
(Union),  part  owners  in  the  Trans- 
Alaska  Pipeline  Systems  (TAPS)  have 
filed  tariffs  containing  revised  rules 
and  regulations  for  the  transportation 
of  petroleum  through  TAPS.'  The  pro- 
posed revisions  would  Increase  the  In- 
terest on  unpaid  bills  and  provide  for 
adjustments  between  all  shippers  for 
differentials  In  the  quality  of  oil 
shipped. 

The  proposed  provision  to  increase 
the  Interest  rate  on  unpaid  bills  would 
Increase  the  rate  from  the  present  8% 
on  unpaid  frelgkt  charged  to  a  rate  of 
125%  of  the  prime  interest  rate 
charged  by  the  Citibank  N.A.  of  New 
York  for  90  day  loans  to  substantial 
and  responsible  commercial  customers 
calculated  as  of  the  date  of  delivering. 
Under  this  provision,  a  shipper  would 
be  uncertain  of  his  precise  obligations 
at  the  time  he  tenders  his  shipment, 
for  he  would  be  unaware  of  the  prime 
rate  in  effect  at  that  time. 

Under  the  proposed  regulation  to 
adjust  for  quality  differentials,  the 
TAPS  carrier  would  establish  a  "Qual- 
ity Bank"  to  compute  adjustments 
among  all  shippers  for  differences  In 
the  weighted  average  gravity  of  crude 
petroleum  each  shipper  Introduces 
into  the  system.  The  higher  the 
weighted  average  gravity  of  crude  pe- 
troleum, the  greater  is  Its  value.  Oper- 


■  Exxon  Tariff  FERC  No.  162.  fUed  Febru- 
ary 1.  1979,  with  a  requested  effective  date 
of  MtuTh  2.  1979.  Sohio  Tariff  FERC  No. 
823.  fUed  February  2,  1979,  with  a  requested 
effective  date  of  March  3,  1979.  Union 
Alaska  Tariff  FERC  No.  4.  fUed  February 
11.  1979,  with  an.  effective  date  of  March  12, 
1979,  requested. 
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ation  of  the  "QiuUity  Bank"  would 
pro\ide  that  a  shipper  who  Introduces 
high  average  gravity  petroleum  into 
the  system,  but  as  a  result  of  commin- 
gling, receives  lower  gravity  petroleum 
at  delivery  would  be  reimbursed  for 
the  difference,  and  that  a  shipper  in- 
troducing low  gravity  petroleum,  but 
receiving  high  gravity  crude  would  be 
billed  for  the  difference.  The  carriers 
further  propose  to  make  adjustments 
for  all  petroleum  shipped  from  the 
date  of  commissioning  of  the  system. 

On  February  21.  1979.  Earth  Re- 
sources Company  of  Alaska  (ERCA) 
filed  a  protest  to  the  applied  for  tariff. 
In  Its  application  ERCA  requested 
that  the  subject  tariff  provisions  be  re- 
jected, or  alternatively,  suspend  their 
operation  pending  an  investigation 
into  the  lawfulness  and  reasonableness 
of  such  provisions.  On  February  27. 
1979.  Exxon  Pipeline  Company  filed  a 
reply  in  opposition  to  ERCA's  motion. 

By  decision  of  the  Oil  Pipeline 
Board  announced  March  1.  1979.  the 
Oil  Pipeline  Board  found  that  the  pro- 
posed tariff  changes  may  be  unjust, 
unreasonable,  or  otherwise  not  in  the 
public  interest.  The  Board  accepted 
this  filing  subject  to  the  condition 
that  the  carriers  revise  their  tariff  to 
eliminate  the  provision  making  the 
quality  differential  adjustment  effec- 
tive from  the  date  of  commissioning  of 
the  pipeline.  The  Board  suspended 
each  tariff  for  one  day  subject  to 
refund,  and  consolidated  the  proceekl- 
ing  with  OR78-1  (TAPS  Phase  II)  now 
before  an  administrative  law  Judge. 

On  March  2.  1979.  ERCA  fUed  with 
the  Commission  a  letter  requesting 
the  Commission  to  reject  the  filed  tar- 
iffs or  in  the  alternative  suspend  them 
for  seven  months.  The  letter  present- 
ed no  new  facts  or  arguments  to  war 
rant  ^  suspension  of  seven  months. 
The  Commission,  therefore,  will 
affirm  the  Board's  decision  to  suspend 
the  effective  date  of  each  proposed 
tariff  one  day.  to  be  effective  subject 
to  refund.' 

The  letter  of  March  2.  1979.  also 
raised  the  issue  of  retroactive  liability 
for  the  adjustments  on  shipments 
made  since  July.  1977  to  date.  The 
Commission  notes  that  the  Board  ac- 
cepted and  suspended  the  tariffs  per- 
mitting their  collection  subject  to 
refund.  The  Board  also  conditioned 
the  acceptance  of  the  tariffs  on  the 
applicants  publishing  revised  tariffs 
eliminating  the  sentences  which  would 
make  the  tariffs  effective  from  date  of 
commissioning  of  the  pipeline.  Conse- 
quently, due  to  the  requirement  that 
the  tariffs  be  filed  one  day  prior  to 
their     effectiveness,     f  xxon     FERC 


NOTICES 

Tariff  No.  162  may  be  effective  no  ear- 
lier than  March  4,  1979.  The  Commis- 
sion also  affirms  this  condition  adopt- 
ed by  the  Board. 

Finally,  the  question  of  whether  the 
tariff,  as  was  in  effect  as  of  the  date  of 
commissioning  of  the  pipeline,  would 
permit  retroactive  collection  of  the  ad- 
justment was  not  an  Issue  before  the 
Board  at  the  time  of  its  decision.  The 
issue  is  also  not  now  before  the  Com- 
mission. Therefore,  the  Commission 
will  not  address  it  further  in  this  pro- 
ceeding. 

The  CommUsion  finds  and  orders: 

(1)  The  letter  filed  by  ERCA  dated 
March  2.  1979,  will  be  considered  as  a 
petition  to  reconsider  the  action  of  the 
Oil  Pipeline  Board  announced  March 
1.  1979. 

(2)  After  due  consideration  of  all 
comments  and  petitions  filed  in  this 
proceeding,  the  decision  of  the  Oil 
Pipeline  Board  is  affirmed. 

(3)  The  applicants  shall  publish  one 
day  prior  to  effectiveness,  tariff  sheets 
in  compliance  with  the  provisions  of 
this  order. 

(4)  Waiver  of  49  CFR  1300.14  is 
hereby  granted  to  allow  the  tariff  to 
become  effective  upon  a  one-day 
notice. 

By  the  Commission. 

Matthew  J.  Stover, 
Acting  Secretary. 

[FR  Doc.  79-7446  Piled  3-12-79;  8:45  unl 


■Exxon  FERC  No.  162  will  commence  one 
day  after  filing,  but  in  no  case  prior  to 
March  4.  1979.  Sohio  TarUf  FERC  No.  823 
will  commence  on  March  4,  1979.  Union 
Alaska  Tariff  FERC  No.  4  wiU  commence  on 
March  13.  1979. 


[  6450-01 -M] 

[Docket  Nos.  ER78-566.  ER  78-567.  ER78- 
19.  et  aZ.] 

nOllOA  POWEt  «  LIGHT  CO. 

Ordar  »n  t«lt«ar{n9  Denying  Raliaf  R*qu««t*d 
by  Horida  Power  4  U^ht  Company 

March  6,  1979. 
On  October  20.  1978.  Florida  Power 
&,  Light  Company  (FP&L  or  Compa- 
ny) filed  an  application  for  rehearing 
of  this  Commission's  suspension  and 
consolidation  order  issued  September 
21.  1978.  in  these  consolidated  dockets. 
In  that  order,  the  Commission  acted 
pursuant  to  Section  205  of  the  Federal 
Power  Act  to  accept  for  filing,  suspend 
for  one  day.  and  make  effective,  sub- 
ject to  refund,  an  executed  5er\ice 
agreement  under  which  FP«feL  agrees 
to  provide  transmission  services  to  the 
City  of  Vero  Beach,  Florida  (Vero 
Beach).  The  agreement  specifies  one 
rate  for  one  type  of  transmission  serv- 
ice from  Vero  Beach  to  Orlando  Utili- 
ties Commission  (OUC).  Florida  Power 
Corporation  (FPC)  and  Tampa  Elec- 
tric Company  (TEC)  which  will  enable 
Vero  Beach  to  provide  power  to  OUC, 
FPC,  and  TEC  under  Interchange 
agreements  which  it  has  with  each  of 
them. ' 


'These  utilities  are  interconnected  with 
each  other  via  the  FPAL  transmission 
system. 


0\'er  the  past  eight  months.  FP&L 
has  filed  similar  agreements  with  iden- 
tical rates  for  the  Florida  municipal 
utilities  of  Homestead  (Docket  Nos. 
ER78-325  and  ER78-527).  Fort  Pierce 
(Docket  No.  ER78-376).  and  Lake 
Worth  (Docket  No.  ER78-478)  and  for 
TEC  (Docket  Nos.  ER'Z8-508  and 
EIR78-567)  to  implement  comparable 
Interchange  agreements.  Although 
each  of  these  service  agreements  speci- 
fies a  discrete  Interchange  transaction, 
the  same  postage  stamp  transmission 
rate  is  included  which  does  not  vary 
with  the  distance  between  interchang- 
ing utilities.  Because  of  FP&L's  prac- 
tice of  filing  standardized  service 
agreements  with  the  same  postage 
stamp  transmission  rate,  the  Commis- 
sion has  consolidated  each  of  these  fil- 
ings with  FP&L's  most  recent  rate 
proceeding  for  evidentiary  hearing 
an<^  adjudication  under  the  Federal 
Power  Act. 

In  Its  application  for  rehearing. 
FP&L  contends  that  the  Commission 
erred  in  suspending  and  making  sub- 
ject to  refund  the  Vero  Beach  filing, 
which,  of  course,  is  the  same  action 
the  Commission  took  in  the  six  compa- 
rable suspension  and  consolidation 
orders  for  the  Homestead.  Fort  Pierce. 
Lake  Worth  and  Tampa  filings. 
FP&L's  motion  requests  that  the 
Commission  vacate  the  suspension 
order  of  September  21.  1978.  and  make 
the  Vero  Beach  service  agreement  sub- 
ject to  proceedings  under  Section  206 
of  the  Act.  FP&L  advances  two  argu- 
ments In  support  of  this  requested 
relief. 

First,  it  Is  argued  that  the  Commis- 
sion, in  suspending  and  making  sub- 
ject to  refund  the  Vero  Beach  filing, 
erroneously  treated  the  Vero  Beach 
service  agreement  as  a  change  in  rates 
under  Section  205.  rather  than  as  an 
Initial  transmission  rate  filing  to 
which  only  Section  206  applies.  FP&L 
asserts  that  it  "has  never  provided 
transmission  service  to  Vero  Beach."* 
FP&L  currently  provides  Interchange 
service  to  Vero  Beach  imder  a  rate 
which  allegedly  recovers  only  genera- 
tion costs,  not  transmission  costs  of 
service.  We  reject  this  argiunent  be- 
cause FP&L's  proposed  service  agree- 
ment with  Vero  Beach  supplements 
the  continuing  Interchange  service 
with  FPdcL  and  its  associated  rate. 
Transmission  service  is  an  essential 
component  of  the  current  interchange 
service  between  FP&L  and  Vero 
Beach,  regardless  of  whether  the  cost 
of  that  component  has  been  discretely 
identified  as  part  of  the  applicable 
rate.  The  Company  concedes  that 
much  in  its  Application  for  Rehearing: 

The  rates  under  which  Interchange 
service  has  been  made  available  to 
Vero  Beach  do  not  include  the  ex- 
penses of  operation  and  maintenance 


of  the  transmission  facilities  over 
which  service  under  the  interchange 
agreement  is  provided.* 

The  Instant  filing  expressly  recognises 
the  transmission  service  provided  to 
Vero  Beach,  where  It  has  only  been 
given  tacit  recognition  in  the  earlier 
transaction.* 

Section  205  (d)  and  (e)  applies  to  any 
rate  schedule  which  changes  a  classifi- 
cation or  service,  as  well  as  a  rate.  It  Is 
appropriate  for  the  Commission  to 
make  a  technical  analysis  of  the  par- 
ticular services  and  classifications  in 
question,  as  we  have  done  In  this  case, 
and  to  construe  the  statute  based  on 
that  analysis.  FP&L  argues  that  our 
ability  to  find  a  change  in  service 
under  this  Vero  Beach  service  agree- 
ment is  constrained  by  the  decision  in 
Otter  TaU  Power  Co.  v.  F.E.R.C.,  583 
P.2d  399  (8th  Cir.  1978).  However,  that 
case  supports  an  expansive  reading  of 
our  authority  to  construe  Section  205 
and  206.  Otter  TaU  holds  that  we  may 
use  our  "technical  expertise"  to  re- 
shape our  policy  regarding  changes  in 
rates,  charges,  classifications  or  serv- 
ices, provided  our  new  interpretation 
and  policy  reflect  a  reasonable  reading 
of  the  statute  and  are  consistently  and 
non-dlscrlminatorlly  applied.* 

Second,  FP&L  points  out  that  it 
filed  its  Vero  Beach  transmission 
agreement  on  August  21.  1978;  howev- 
er, the  Commission  did  not  issue  its 
suspension  order  until  September  21. 
1978.  31  days  after  the  filing  was 
made.  The  Company,  therefore,  claims 
that  we  may  not  suspend  the  Vero 
Beach  rate  imder  Section  205(d)  and 
Sections  2.4  and  35.2  of  our  Regula- 
tions. However,  that  order,  which  sus- 
pended the  Vero  Beach  filing,  made  it 
subject  to  refund  and  consolidated 
proceedings  thereon  with  Docket  No. 
ER78-19.  et  al.  was  prepared  and  ap- 
proved by  the  Commission  at  its  public 
meeting  of  September  20.  1978.  The 
order  was  then  delivered  to  the  Office 
of  the  Secretary  with  instructions  that 
it  be  issued  that  same  day.  i&,  within 
the  30  day  period.  However,  issuance 
was  delayed  until  September  21,  1978. 
due  to  an  liuulvertent  clerical  error. 
Aside  from  minor  editorial  revisions, 
the  order  was  Issued  as  approved  by 
the  Conunission  at  that  meeting.  No 
member  of  the  Commission  requested 


'FP&L  Application  for  Rehearing  at  1. 


'Id.  at  1-2  (emphasis  supplied). 

♦Accord,  Orders  issued  by  this  Commis- 
sion on  November  30,  1977,  in  Docket  No. 
ER77-465,  Oklahoma  Gas  &  Electric  compa- 
ny; on  February  22,  1978,  in  Docket  Nos. 
£3178-10  and  ER78-71.  Pennsylvania  Power 
A  Light  Company;  on  May  19,  1978,  in 
Docket  No.  ER78-328.  Florida  Power  A 
Light  Company.  (FP&L);  on  June  15,  1978, 
in  Docket  No.  ER78-376,  PP&L;  on  August 
9,  1978  in  Docket  No.  ER78-478,  FP&L  and 
on  September  5.  1978  in  Docket  No.  ER78- 
194.  Cleveland  Electric  Illuminating  Compa- 
ny. 

'583  F.2d  at  407-08. 


NOTICES 

that  the  order  be  returned  for  modifi- 
cation before  Issuance. 

Our  suspension  order  and  the  statu- 
tory objectives  of  Section  205  which  it 
fosters  should  not  be  frustrated  by  a 
simple  clerical  error.  See.  American 
Tmcking  Associations  v.  Frisco  Trans- 
portation, 358  U.S.  133  (1958);  Wiley  w. 
United  States.  245  F.  Supp.  669  (E.D. 
m.  1964);  see  also.  Strickland  Trans- 
portation Co.  V.  United  States.  274  P. 
Supp.  921  (N.D.  Texas,  1967).  In 
Frisco,  the  Court  held  that  the  Inter- 
state Commerce  Commission  had  the 
power  to  correct  a  certificate  which 
originally  contained  certain  limita- 
tions but,  as  a  result  of  an  Inadvertent 
clerical  error,  was  issued  without  such 
limitations: 

"The  Commission  shall  conduct  its  proceed- 
ings under  any  provision  of  law  In  such 
manner  as  will  best  conduce  to  the  proper 
dispatch  of  business  and  to  the  ends  of  Jus- 
tice." This  broad  enabling  statute,  in  our 
opinion,  authorized  the  correction  of  Inad- 
vertent ministerial  errors.  To  hold  other- 
wise would  be  to  say  that  once  an  error  has 
occurred  the  Commission  is  powerless  to 
take  remedial  steps.  This  would  not,  as  Con- 
gress provided,  "best  conduce  to  the  ends  of 
Justice."  In  fact,  the  presence  of  authority 
In  administrative  officer  tribunals  to  correct 
such  errors  has  long  been  recognized— prob- 
ably so  well  recognized  that  little  discussion 
has  ensued  in  the  reported  cases.  358  U.S.  at 
145. 

The  public  Interest  in  this  case  re- 
quires that  the  Instant  transmission 
rate  be  suspended  and  made  subject  to 
refund  so  that  the  ultimate  customers 
of  Vero  Beach  not  be  made  the  victims 
of  this  Inadvertent  mistake. 
The  Commission  orders: 

(A)  The  relief  requested  by  PP&L  in 
its  Application  for  Rehearing  is 
hereby  denied. 

(B)  The  Secretary  shall  catise 
prompt  publication  of  this  order  to  be 
made  In  the  Federal  Register. 

By  the  Commission.  Commissioners 
Smith  and  Hall,  dissenting,  filed  a  sep- 
arate statement  appended  hereto. 

EIeitneth  F.  Plumb, 
Secretary. 

Smith.  Hall,  Commissioners,  diaaenting  in 
jnrt 

(Issued  Idarch  6, 1979) 

We  cannot  concur  in  the  Commission's 
holding  that  the  order  issued  in  this  pro- 
ceeding on  September  21,  1978,  thirty-one 
days  after  the  proposed  rate  was  filed  by 
Florida  Power  it  Light  Company,  should  be 
deemed  effective  to  suspend  the  rate  fUed 
herein. 

Section  205(d)  of  the  Federal  Power  Act, 
and  Sections  2.4  and  35.2  of  the  Commis- 
sion's regulations  thereunder,  require  any 
exercise  of  our  stisi>ension  powers  to  occur 
within  30  days  of  the  filing  of  a  proposed 
rate  change. 

The  majority  order  seeks  to  Justify  sus- 
taining the  untimely  issuance  by  reasoning 
that  the  September  21  order  had  in  fact 
been  approved  by  the  Commission  in  its 
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public  meeting  on  the  previous  day,  and 
that  the  subsequent  delay  in  issuing  the 
order  was  due  to  "inadvertent  clerical 
error." 

This  rationale  cannot  be  sqtiared  with  the 
Commission's  clear  pronouncement  in  a 
recent  order  '  that  the  "Commission  acts  of- 
ficially only  through  its  orders  as  issued  by 
the  Secretary." 

For  this  reason,  the  suspension  in  this 
docket  should  be  vacated,  and  this  rate  pro- 
ceeding should  go  forward  under  the  au- 
thority of  Section  206  of  the  Federal  Power 
Act,  pursuant  to  which  the  finally  approved 
rate  will  be  effective  prospectively.' 

DoH  8.  Smith. 
Commissioner. 

Oborge  R.  Hall, 
Commissioner. 

tPR  Doc  79-7447  FUed  3-12-79;  8:45  am] 
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[Docket  No.  RP74-100  (POA78-8)l 
NATIONAL  FUEL  OAS  SUPPLY  COtP. 
N«Mm  •!  Cmtificatien  •!  SvtftMMnt 

March  5.  1979. 

Take  notice  that  on  February  16. 
1979  the  Presiding  Administration 
Law  Judge  certified  to  the  Commis- 
sion for  consideration  and  approval  a 
Stipulation  and  Agreement  In  settle- 
ment of  any  and  all  Issues  which  are 
or  might  be  present  In  the  above-cap- 
tloned  proceeding  Involving  the  pru- 
dence of  a  non-Jurlsdlctlonal  producer 
purchase  of  natural  gas  by  National 
Fuel  Gas  Corporation  ("National 
Fuel")  from  Amarex.  Inc.  ("Amarex") 
In  the  SUte  of  New  York.  • 

National  Fuel,  on  August  28.  1978, 
filed  with  the  Commission,  pursuant 
to  Its  purchased  gas  adjustment 
("PGA")  clause,  revised  tariff  sheets 
to  become  effective  October  1.  1978. 
The  filing  Included  the  costs  of  local 
purchases  from  a  small  producer 
within  New  York.  Public  notice  of  the 
filing  was  Issued  on  September  7,  1978. 
The  Commission,  by  order  Issued  Sep- 
tember 29.  1978  ( 'Order"),  suspended 
the  filing  for  one  day,  to  October  2, 
1978,  subject  to  refund,  and  set  for 
hearing  the  question  of  the  prudence 
of  the  non-Jurlsdlctlonal  purchase  In 
New  York,  noting  that  the  local  pur- 
chases had  been  made  at  rates  in 
excess  of  the  nationwide  rates.  The 
Commission  sUted  that  although  it 


'  Pvblie  Service  Company  of  Sew  Mexico; 
Order  Granting  and  Denying  Rehearing, 
issued  August  28.  1978.  In  Docket  Nos. 
ER78-337  and  ER78-338. 

•Our  conclusion  that  Section  206  should 
be  the  controlling  provision  is  based  solely 
on  the  reason  articulated  in  this  dissent,  not 
on  a  conclusion  that  the  filed  rate  would 
properly  be  characterized  as  an  initial  rate. 

•  The  Presiding  Judge  also  certified  to  the 
Commission  National  Fuels  testimony  and 
exhlblU  In  support  of  the  settlement. 
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had  no  jurtedictlon  over  those  tntra- 
state  producer  sales  to  National  Fuel 
it  did  have  Jurisdiction  over  National 
Fuel's  collection  of  the  purchased  sas 
costs  Involved  from  its  customers. 

Informal  conferences  among  Nation- 
al Fuel.  Amarex  and  the  Commission 
Staff  resulted  in  settlement  of  the 
case  as  evideiu:ed  by  the  aforeme- 
tioned  Stipulation  and  Agreement. 
The  Stipulation  and  Agreement  pro- 
vides, inter  alia: 

1.  National  Fuel's  contract  with 
Amarex  provides  for  a  two-part  winter 
and  summer  rate— i  1.84  2  per  Mcf  for 
the  sale  and  delivery  of  gas  by  Amarex 
during  the  months  of  November 
through  April  and  $1,442  per  Mcf  for 
the  sale  and  delivery  of  gas  during  the 
months  of  May  through  October 
These  rates  are  the  rates  reflected  in 
National  Fuel's  August  28.  1978  PGA 
filing,  effective  October  2.  1978.  sub- 
ject to  refund,  pursuant  to  the  terms 
of  the  Order.  While  the  summer  rate 
of  $1,442  per  Mcf  is  below  the  nation- 
wide rate,  the  $1,842  per  Mcf  winter 
rate  is  above  that  rate. 

2.  Within  30  days  after  the  Commls 
sion's  order  approving  this  settlement 
has  become  final.  National  Fuel  will 
credit  Account  No.  191  (Unrecovered 
Purchased  Gas  Costs)  with  an  amount 
of  $3,933.23  which  reflects  the  differ- 
ence twtween  the  then  effective  na- 
tional rate  of  $1.52  per  Mcf  and  the 
$1,842  per  Mcf  paid  by  National  Fuel 
to  Amarex  for  purchases  during  No- 
vember. 1978.  No  adjustments  to  Na- 
tional Fuel's  rates  shall  be  made  for 
the  cost  of  piuxhases  from  Amarex 
during  the  period  October  2,  1978 
through  October  31.  1978  since  the 
$1.42  per  Mcf  sununer  rate  under  the 
contract,  which  was  in  effect  during 
that  period,  was  less  than  the  national 
rate. 

3.  Pursuant  to  Section  105<b)<lHA) 
of  the  Natural  Gas  Policy  Act  of  1978 
( "NGPA").  effective  December  1.  1978 
(subject  to  adjustment  under  the  con- 
tract and/or  the  NGPA).  National 
Fuel  may  lawfully  pay  and  Amarex 
may  lawfully  collect  the  rates  under 
the  terms  of  the  existing  contract  as 
such  contract  was  In  effect  on  Novem- 
ber 9.  1978.  the  date  of  enactment  of 
the  NGPA.  National  Fuel  may  proper- 
ly pass  such  rates  through  to  its  cus- 
tomers under  Section  601  of  the 
NGPA. 

Comments  on  the  proposed  settle- 
ment should  be  filed  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washing- 
ton. D.C.  20426.  on  or  before  March 
15.  1979.  Comments  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taiien.  Copies 
>f  the  Stipulation  and  Agreement  are 


NOTICES 

on  file  with  the  'Commission  and  are 
available  for  public  inspection. 

KmwriH  F.  Plujcb. 
Secretary. 

(FR  Doc.  79-7450  FUed  3-12-79:  8:45  am] 
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(Docfcet  No.  CP79-182] 

NATUKAl  CAS  PVCUNC  COMf  ANY  Of 
AMftICA 


Makch  6.  1979. 

Take  notice  that  on  February  12. 
1979.  Natural  Gas  Pipeline  Company 
of  America  (Applicant).  122  South 
Michigan  Avenue.  Chicago.  Illinois 
60603.  filed  in  Docket  No.  CP79-182  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  acquisition  of  certain 
facilities  constructed  by  Chevron 
DJS-A.  Inc.  (ChevTon).  all  as  more  fully 
set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  indicates  that  it  has  en- 
tered into  long-term  gas  purchase  con- 
tracts with  Chevron,  dated  June  10. 
1976.  February  18.  1977.  May  31.  1977. 
and  February  16.  1978.  to  purchase  gas 
in  the  offshore  Louisiana  area.  It  is  as- 
serted that  pursuant  to  the  terms  of 
said  contracts.  Applicant  is  obligated 
to  provide  certain  compression,  gath- 
ering and  other  facilities  necessary  to 
develop  properly  the  gas  reserves 
under  certain  circumstances  and  that 
Chevron,  at  the  time  of  platform  con- 
struction onshore,  or  Installation  at 
offshore  sites,  was  able  to  construct 
compression  and  gathering  facilities  at 
a  considerable  cost  savings  by  utiliza- 
tion of  leas  costly  onshore  construc- 
tion and  the  use  of  offshore  contrac- 
tors involved  In  other  construction  for 
Chevron.  Applicant  states  that  it 
agreed  to  acquire  an  interest  in  such 
facilities  by  a  purchase  agreement, 
dated  January  8.  1978.  Chevron  would 
maintain  and  operate  the  facilities,  it 
is  said. 

Applicant  proposes  and  alleges  the 
following: 

Eugene  Island  Block  305  Gathering 
Lim 

To  acquire  Chevron's  50  percent  In- 
terest in  a  6-inch  pipeline  approxi- 
mately 2.1  miles  long,  which  Chevron 
constructed  to  connect  the  A  and  B 
platforms  in  Eugene  Island  Block  305. 
Mobil  Oil  Company  owns  the  other  50 
percent  Interest  In  this  line.  The  B 
platform  was  designated  as  the  Initial 
delivery  point  to  Block  305  and  Appli- 
cant constructed  the  facilities  neces- 
sary to  provide  the  pipeline  connec- 
tion to  this  point.  However,  a  second 


platform  (A)  was  utilized  to  develop 
the  block  further  and  under  the  terms 
of  the  gas  purchase 'contract.  Appli- 
cant is  required  to  provide  a  pipeline 
connection  to  an  additional  delivery 
point  tf  the  reserves  available  at  that 
point  total  at  least  8.000.000  Mcf  for 
each  additional  mile  of  pipeline  re- 
quired. Approximately  21.700.000  Mcf 
of  gas.  11.400.000  Mcf  dedicated  by 
Chevron  and  10.300.000  Mcf  dedicated 
by  Mobil,  would  be  produced  on  the  A 
platform  and  would  flow  through  the 
6-lnch  line  connecting  the  A  and  B 
platforms  on  this  block.  The  reserves 
developed  at  the  A  platform  Justify 
the  need  for  the  additional  connec- 
tion. Chevron  constructed  the  addi- 
tional line  to  faciUtate  the  Initial  de- 
liveries of  gas  from  the  A  platform 
and  thus  eliminat«d  the  need  for  Ap- 
plicant to  construct  the  additional 
connection  and  meter  installation  for 
the  A  platform.  The  purchase  of  Chev- 
ron's 50  percent  interest  in  this  line  by 
Applicant  at  Chevron's  cost  of 
$336,226  results  in  a  lower  cost  to  Ap- 
plicant than  If  Applicant  had  con- 
structed the  connection  and  provided 
a  second  meter  irvstallation. 

Vermilion  Block  214  Oathcring  Line 

To  acquire  approximately  3.200  feet 
of  6.-lnch  pipeline  connecting  the  A 
and  B  platforms  In  Vermilion  Block 
214  which  was  constructed  and  is 
owned  by  Chevron.  Under  the  gas  pur- 
chase contract,  platform  A  was  desig- 
nated as  the  original  delivery  point.  A 
second  platform.  B.  is  also  being  used 
to  develop  Block  214  further.  Under 
the  terms  of  the  gas  purchase  con- 
tract. Applicant  is  required  to  provide 
a  pipeline  connection  to  an  additional 
delivery  point  If  the  reserves  available 
at  that  point  equal  at  least  8.000.000 
Mcf  for  each  additional  mile  of  pipe- 
line required.  Approximately 
29.100.000  Mcf  of  dedicated  reserves 
would  be  produced  through  the  6-inch 
pipeline  connecting  the  B  platform  to 
the  A  platform.  The  reserves  devel- 
oped at  the  B  platform  Justify  the 
need  for  the  additional  connection. 
Chevron  constructed  the  additional 
line  to  facilitate  the  deliveries  of  gas 
from  this  block  and  thus  eliminated 
the  need  for  Applicant  to  construct  an 
additional  connection  and  meter  in- 
stallation for  the  B  platform.  The  pur- 
cha.se  of  this  line  by  Applicant  at 
ChevTon's  cost  of  $241.  870  results  in  a 
lower  cost  to  Applicant  than  If  Appli- 
cant had  constructed  the  connection 
and  provided  a  second  meter  installa- 
tion. 

West  Cameron  Block  534 
comfression 

To  acquire  Chevron's  75  percent  In- 
terest in  two  1100  horsepower  com- 
pressors installed  by  Chevron  in  West 
Cameron  Block  534  and  provide  fuel  to 


operate  them  In  accordance  with  the 
terms  of  the  gas  purchase  contract. 
Without  the  compression  provided  the 
reserves  In  West  Cameron  Block  534 
would  be  subject  to  drainage  from  pro- 
duction of  gas  In  Blocks  532.  533. 
thereby  reducing  the  reserves  dedi- 
cated to  Applicant  In  Block  534.  Ap- 
proximately 7.300,000  Mcf  of  addition- 
al dedicated  gas  would  ultimately  be 
produced  to  Applicant  as  a  result  of 
the  compression.  'Applicant's  75  per- 
cent share  of  Chevron's  cost  of  instal- 
lation Is  approximately  $699,146.  Since 
the  gas  from  this  block  is  connected  to 
the  Stingray  Pipeline  System.  Appli- 
cant Is  required  by  the  partnership 
agreement,  as  amended,  to  assign  25 
percent  of  any  gas  production  and  fa- 
cility costs  to  Trunkline  Gas  Compa- 
ny. 

West  Cameron  Block  549 
Compression 

To  acquire  from  Chevron  a  40  per 
cent  Interest  In  two  1100  horsepower 
compressors  installed  by  Chevron  on  a 
platform  in  Block  564  to  compress  gas 
from  West  Cameron  Block  549  and 
564.  Under  the  gas  purchase  contract. 
Applicant  is  to  provide  compression 
for  West  Cameron  Block  549  if  it  is 
economically  feasible,  and  Chevron  is 
to  provide  platform  space  and  fuel. 
Approximately  40  percent  of  the  in- 
stallation cost  for  the  subject  facilities 
has  been  allocated  to  Block  549;  thus. 
Applicant's  share  totals  $420,641.  The 
remaining  60  percent  of  the  cost  of 
this  compression  installation  is  allo- 
cated to  Block  564.  The  addition  of 
compression  would  result  In  an  In- 
crease of  about  8.000.000  Mcf  In  pro- 
ducible reserves  attributable  to  Block 
549. 

Applicant  states  that  the  cost  of  ac- 
quiring the  subject  facilities  would  be 
financed  from  funds  on  hand. 

Applicant  asserts  that  the  additional 
reserves  and  continued  high  level  of 
gas  production  to  be  attained  through 
the  use  of  them  are  Important  to  Ap- 
plicant's gas  supply. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  t>efore 
March  28,  1979.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  In  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions uiKler  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  viill  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
l)ecome  a  party  to  a  proceeding  or  to 
participate  as  a  party  In  any  hearing 
therein  must  file  a  petition  to  Inter- 


NOTICES 

vene  in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  In  and  sub- 
ject to  Jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  15  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules  of  I*ractlce  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  t)efore  the  Commission  or  Its 
designee  on  this  application  if  no  peti- 
tion to  Intervene  is  filed  within  the 
time  required  herein.  If  the  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  it  the 
Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  unless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

KEifHETH  P.  Plumb, 
Secretary. 

I  PR  Doc.  79-7448  TOed  3-12-79;  8:45  am] 
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{Docket  No.  ER79-57] 

NEW  BIGIANO  K>WEI  CO. 

Ord*r  Granting  l«h*aring  and  Accepting 

Issued  March  S,  1979. 

On  Pebruar>'  2.  1979,  New  England 
Power  Compan>'  (NEP)  filed  an  appli- 
cation for  rehearing  of  the  Commis- 
sion's January  31.  1979  order.  In  that 
order,  the  Commission  rejected  NEP's 
November  13.  1978  filing  which  pro- 
posed an  Increase  in  the  demand 
charge  component  for  the  sale  of 
System  Power-Unreserved  to  Its  tariff 
customers  and  to  three  customers 
served  under  separate  Power  Con- 
tracts. The  proposed  demand  charge 
would  be  increased  from  the  present 
rate  of  $3.»17/kW/month  to  $4,512/ 
kW/month.  resulting  In  Increased  rev- 
enue of  $550,000  (15.2%)  for  the  twelve 
month  test  period  ending  December 
31.  1977.  The  filing  was  rejected  be- 
cause its  cost  support  data  (Period  I) 
did  not  meet  the  requirements  of  Sec- 
tion 35.13(bX4>(Ul)  of  our  Rules  and 
Regulations  which  requires^  that  such 
data  be  no  more  than  seven  months 
old.  In  the  order,  we  stated  that  the 
stale  cost  support  would  not  provide  a 
meaningful  basis  for  litigation.  NEP 
failed  to  demonstrate  good  cause  to 
justify  waiver  of  Section  35.13. 

Because  the  filing  was  rejected,  the 
Conunission  did  not  take  any  action 
with  respect  to  the  settlement  agree- 
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ment  filed  by  NEP  on  J&nuary  5. 
1979."  Under  the  proposed  settlement, 
the  proposed  demand  charge  was  re- 
duced to  $4.192/kW/month  resulting 
to  a  revenue  Increase  of  $253,000 
(7.08%)  Increase  In  demand  charges 
for  the  same  test  period  to  become  ef- 
fective February  1.  1979.  This  charge 
would  yield  an  earned  rate  of  return  of 
about  8.3%,  including  a  return  on 
equity  of  about  9.99%.  on  the  basis  of 
NEP's  cost  study. 

The  settlement  agreement  was  ex- 
ecuted by  NEP.  the  NEP  Cvistomer 
Rate  Committee,  and  the  municipal 
system  unreserved  customers  '  under 
the  tariff.  The  settlement  was  not  ex- 
ecuted by  Pitchburg  or  the  Village  of 
Lyndonvllle^  Vermont.  On  February 
22.  1979,  NEP  filed.  In  letter  form,  an 
amendment  to  Its  application  for  re- 
hearing. In  this  amendment,  NEP 
states  that  it  is  "authorized  to  Inform 
the  Commission  that  all  parties  par- 
ticipating in  this  proceeding,  including 
Fitchburg  Gas  and  Electric  Light 
Company,  have  now  indicated  a  will- 
ingness to  accept  the  settlement  agree- 
ment which  NEP  filed  on  January  5. 
1979."  In  addition,  on  February  22. 
1979.  Fitchburg  filed  an  application 
for  rehearing  of  the  Commission's 
January  31.  1979  order  requesting  the 
Commission  to  grant  rehearing  and 
accept  the  January  5.  1979  proposed 
settlement  agreement. 

In  view  of  the  fact  that  all  parties  to 
the  proceeding  have  agreed  to  the  pro- 
posed settlement  agreement  and  in 
light  of  the  likelihood  that  an  updated 
cost  of  service  study  would  support  an 
even  greater  increase,  the  Commission 
has  determined  that  it  would  be  in  the 
public  Interest  (1)  to  grant  rehearing. 
(2)  waive  the  filing  requirements 
under  Section  35.13(bK4)(iii),  (3) 
accept  the  cost  support  contained  in 
NEP's  November  18.  1978  filing,  as 
support  for  the  later  filed  settlement 
rate,  and  (4)  accept  the  proposed  set- 
tlement agreement  to  become  effective 
on  February  1.  1979.  as  provided  in  the 
agreement.' 

The  Commission  orders: 

(A)  The  Applications  for  Rehearing 
filed  by  New  EIngland  Power  Company 
and  the  Town  of  Fitchburg  are  hereby 
granted. 


'Notice  of  the  settlement  agreement  was 
issued  on  January  16.  1979.  with  responses 
due  on  or  before  January  24.  1979.  On  Janu- 
ary 24,  1979,  Fitchburg  submitted  a  protest 
against  the  proposed  settlement,  requesting 
the  Commission  to  reject  the  February  1, 
1979  proposed  effective  date  for  the  settle- 
ment rate  and  hold  an  evidentiary  hearing 
on  the  originally  tendered  rate. 

•The  To»-ns  of  Ashbumham.  Dan  vers, 
Georgetown,  Orolon.  Hlngham.  Holden. 
Hull,  Ipswich.  Littleton,  Mansfield,  Marble- 
bead.  Middletown,  North  Atlleboro.  Paxton, 
Peabody,  Princeton,  Shrew-sbury,  Sterling. 
Templeton.  Wakefield.  West  Boylston.  and 
Hudsoo.  MassachusettA. 

*8ee  Attachment  for  rate  schedule  desig- 
nations. 
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(B)  NEP's  request  for  waiver  of  Sec- 
tion 35.13(bK4)<lli)  of  our  Rules  and 
Regulations  is  hereby  granted. 

(C)  The  settlenwnt  agreement  filed 
with  this  Commission  on  January  S. 
1979  is  hereby  accepted.  Incorporated 
by  reference  and  approved  to  become 
effective  February  1.  1979. 

(D)  The  Secretary  shall  cause 
prompt  publication  of  this  order  to  be 
made  in  the  Fcdcral  Rxcistcb. 

By  the  Commission. 

KnnrcTH  F.  Plumb, 
Secrttary. 

(FR  Doc.  79-7449  PUed  »-12-79:  8:45  am] 


[6450-01 -M] 

(Docket  No.  CP79-189] 
NORTNftN  NATUtAL  OAS  CO. 


Majich  6.  1979. 

Take  notice  that  on  February  14. 
1979.  Northern  Natural  Oas  Company 
(Applicant).  3223  Dodge  Street, 
Omaha.  Nebraska  68102.  filed  in 
Docket  No.  CP79-185  an  application 
pursuant  to  Section  7(c)  of  the  Natu- 
ral Oas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  an 
additional  delivery  point  for  the  sale 
and  delivery  of  natural  gas  to  High 
Plains  Natural  Oas  Company  (High 
Plains)  in  Texas,  all  as  more  fully  set 
forth  in  the  application  on  file  with 
the  Commission  and  open  to  public  in- 
spection. 

Applicant  states  that  it  presently 
sells  and  delivers  natural  gas  to  High 
Plains  for  resale  and  distribution  in 
the  Texas  panhandle  pursuant  to  the 
terms  of:  (1)  a  contract  dated  Novem- 
ber 7,  1975.  which  provides  for  delivery 
of  up  to  1.000  Mcf  of  gas  per  day  on  a 
firm  basis  at  a  point  of  interconnec- 
tion designated  Waka  Station  and  (2) 
the  emergency  standby  service  con- 
tract dated  November  7.  1975.  which 
provides  emergency  standby  gas  in 
excess  of  the  aforementioned  firm 
volume  at  the  Walca  Station  up  to  200 
Mcf  per  day.  plus  any  volumes  of 
standby  gas  which  Applicant  has  avail- 
able at  Perryton  Station  up  to  4.300 
Mcf  per  day.  Applicant  further  states 
that  High  Plains  has  advised  it  that 
High  Plains  has  t>een  experiencing  dif- 
ficulty maintaining  desired  operating 
pressure  at  an  extremity  of  its  distri- 
bution system,  and  that  in  order  to  im- 
prove the  operating  pressure,  High 
Plains  has  requested  Applicant  to  pro- 
vide a  new  delivery  point  near  the 
west  side  of  the  town  of  Spearman. 
Texas. 

Thus.  Applicant  requests  authoriza- 
tion to  construct  and  operate 'the  nec- 
essary side  valve  and  measuring  facili- 
ties on   its   four-inch   gathering   line. 


Hansford  County.  Texas,  at  an  esti- 
mated cost  of  $10,445.  which  Cost  High 
Plains  would  reimburse  Applicant. 
The  facilities  would  be  utilized  for  the 
delivery  of  gas  volumes  to  High  Plains 
under  both  Applicant's  Rate  Sched- 
ules X-51  and  ES-4.  it  is  said.  Appli- 
cant indicates  that  it  has  amended  the 
November  7.  1975.  contract  and  the 
emergency  standby  service  contract, 
by  amendments  dated  December  13. 
1978.  to  reflect  the  addition  of  the  pro- 
posed new  delivery  point. 

Applicant  asserts  that  the  addition 
of  such  delivery  point  would  alleviate 
the  described  operating  pressure  diffi- 
culty and  thereby  enable  High  Plains 
to  maintain  reliable  service  to  its  dis- 
tribution customers. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
March  28.  1979.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Oas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
It  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hetuing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  EInergy  Regulatory  Commis- 
sion by  Section  7  and  15  of  the  Natu- 
ral Oas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  Intervene  is  filed  within  the 
time  required  herein,  if  the  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
Intervene  Is  timely  filed,  or  If  the 
Commission  on  Its  ou-n  motion  be- 
lieves that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  unless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

KxNirrrH  F.  PLtrm, 
Secrttary. 
(FR  Doc  79-7451  FUed  3-12-79;  8:45  am] 
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the  Commission  and  are  available  for 
public  Inspection. 

Kenmeth  F.  Plumb. 
Secretanf. 

(PR  Doc  79-74»a  FUed  3-12-79:  8:45  am] 


MaKCH  5.  1979. 

Take  notice  that  Pacific  Interstate 
Transmission  Company  (Pacific  Inter- 
state) on  February  15,  1979  tendered 
for  filing  as  part  of  iU  FERC  Oas 
Tariff,  Original  Volume  No.  2.  the  fol- 
lowing sheets: 

Tenth  Revl»ed  Sheet  No.  4. 
Elshlh  Revised  Sheet  No.  5. 

Pacific  Interstate  states  that  these 
tariff  sheeta  are  Issued  pursuant  to 
the  Purchased  Oas  Cost  Adjustment 
(POCA)  Provision  as  set  forth  In  Sec- 
tion 16  of  the  Oeneral  Terms  and  Con- 
ditions of  Its  FERC  Oas  Tariff.  Origi- 
nal Volume  No.  2.  The  proposed  effec- 
tive date  of  both  of  these  tendered 
tariff  sheets  and  the  rates  reflected 
thereon  Is  April  1.  1979. 

Pacific  IntersUte  states  that  the 
above  tendered  tariff  sheets  reflect  a 
proposed  April  1,  1979  Pacific  .Inter- 
sUte Rate  Schedule  S-O-l  conunodity 
rate  of  159.79«  per  decatherm.  an  in- 
crease of  27.14«  from  the  132.65c  per 
decatherm   rate   effective   October    1, 

1978.  the  date  of  the  last  S-O-l  com- 
modity rate  change  and  that  such  in- 
crease reflects  a  Current  Oas  Cost  Ad- 
justment and  a  change  in  the  Sur- 
charge Adjustment. 

Pacific  Interstate  states  that  the 
Current  Oas  Cost  Adjustment  Is  based 
on  an  annualized  gas  cost  Increase  of 
$239,157  and  that  the  Surcharge  Ad- 
justment is  designed  to  amortize,  over 
a  six-month  period  beginning  April  1, 

1979.  an  amount  of  (144,509),  which  is 
the  amount  in  Pacific  Interstate's  Un- 
recovered  Purchased  Oas  Cost  Ac- 
count at  Decemt>er  31.  1978,  as  adjust- 
ed for  the  estimated  impact  of  the 
NOPA  In  the  amount  of  $27,735  for 
the  first  quarter  of  1979. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conrunis- 
slon.  825  North  Capitol  Street  NW.. 
Washington.  D.C.  20426.  In  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  cm  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  March  15.  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  prot- 
estants parties  to  the  proceedliig.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  Intervene. 
Copies  of  this  filing  are  on  file  with 
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(Docket  No.  CP79- 184) 

UMTfO  GAS  m  UNf  CO.  AND  NOtTHERN 
NATUtAL  OAS  CO. 

AppOcativn 

March  6,  1979. 
Take  notice  that  on  February  13. 
1979,  United  Oas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston. 
Texas  77001.  and  Northern  Natural 
Oas  Company  (Northern)  (Appli- 
canU),  2223  Dodge  Street,  Omaha.  Ne- 
braska 68102.  filed  in  Docket  No. 
CP79-184  a  joint  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  ex- 
change of  up  to  25.000  Mcf  of  natural 
gas  per  day  on  a  firm  basis  for  three 
years,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commis- 
sion and  open  to  public  inspection. 

Applicants  state  that  they  have  en- 
tered into  a  gas  purchase  agreement 
whereby  United  would  purchase  from 
Mountain  Fuel  Supply  Company 
(Mountain)  up  to  7,000,000  Mcf  of  gas 
each  year  for  a  three  year  period.  It  is 
indicated  that  pursuant  to  the  terms 
of  an  exchange  agreement  dated  No- 
vember 3.  1978,  between  Applicants, 
Mountain  would  deliver  the  gas  to 
Colorado  Interstates  Oas  Company 
(CIO)  for  the  account  of  United  at 
points  of  interconnection  in 
Sweetwater  County.  Wyoming,  and 
that  CIO  would  redeliver  appropriate 
volumes  to  Northern  at  existing  points 
of  interconnection  in  Kearney  County. 
Kansas,  and  Moore  County,  Texas. 
Northern  indicates  that  it  would  cause 
redelivery  of  thermally  equivalent  vol- 
umes to  United  at  points  on  United's 
system  at  Vinton.  Calcasieu  Parish. 
LouLslana,  Erath,  Vermilion  Parish, 
Louisiana  and  at  Bayou  Sale,  St.  Mary 
Parish.  Louisiana.  Applicants  state 
that  they  would  exchange  up  to  25.000 
Mcf  per  day  on  a  firm  basis  and  vol- 
umes of  gas  in  excess  of  25.000  Mcf  per 
day  on  a  best  efforts  basis  for  three 
years. 

ApplicanU  indicate  that  the  pro- 
posed exchange  of  gas  would  be  bene- 
ficial to  both  of  them  in  that  gas  pur- 
chased by  United  and  Northern  in 
areas  remote  from  their  respective  sys- 
tems can  be  delivered  into  those  sys- 
tems without  the  construction  of 
costly  transmission  facilities. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 


March  28.  1979,  fUe  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  a  twotest  in  accordance 
with  the  requirements  of  the  Conunls- 
sion's  Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Oas  Act  (18 
CFR  157.10).  All  protests  fUed  *ith 
the  Commission  will  be  considered  by 
It  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene In  accordance  with  the  Conunls- 
slon's  Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  In  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  15  of  the  Natu- 
ral Oas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Conmilssion  or  its 
designee  on  this  application  If  no  peti- 
tion to  intervene  Is  filed  within  the 
time  required  herein,  Ifnhe  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
inter\ene  is  timely  filed,  or  If  the 
Commission  on  Its  own  motion  l>e- 
Ueves  that  a  formal  hHrin^  Is  re- 
quired. furiJier  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  Unless  otherwise  advised,  it 
win  be  unnecessary  for  Applicants  to 
appear  or  be  represented  at  the  hear- 
ing. 

Kenitbth  F.  Plumb, 
Secretary. 

(FR  Doc.  79-7453  FUed  3-12-79;  8:45  am] 


[6450-01-M] 

(Docket  No.  CP79-187] 

MCTH)  OAS  PIK  LINE  CO. 

ApplkaKon 

March  6,  1979. 

Take  notice  that  on  February  16. 
1979.  United  Oas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478,  Houston. 
Texas  77001.  fUed  In  Docket  No.  CP79- 
187  an  application  pursuant  to  Section 
7  of  the  Natural  Oas  Act  for  a  certifi- 
cate of  public  convenience  and  necessi- 
ty authorizing  the  relocation  of  cer- 
tain facilities,  all  as  more  fully  set 
forth  In  the  application  on  file  with 
the  Commission  and  open  to  public  in- 
spection. 

Applicant  states  that  pursuant  to 
authorization  granted  it  in  Docket  No. 
CP71-89.  it  sells  to  Norco  Oas  &  Fuel, 


Inc.  (Norco)  natural  gss  for  resale 
through  Norco's  various  distribution 
systems  serving  certain  communities 
in  South  Louisiana,  including  the  town 
of  Destrehan,  St.  Charles  Parish,  Lou- 
isiana. 

It  Is  stated  that  Norco  has  Informed 
Applicant  of  the  continuing  pressure 
problems  experienced  on  its  distribu- 
tion system  which  serves  the  sur- 
rounding environs  of  Destrehan.  In 
addition,  the  owner  of  the  land  that  is 
being  transversed  by  Norco  in  effectu- 
ating deliveries  to  Destrehan  has 
asked  Norco  to  remove  its  pipeline 
system  from  the  present  location,  it  is 
said.  Accordingly.  Norco  has  asked  Ap- 
plicant to  relocate  the  Destrehan 
Town  Border  Station. 

Thus,  pursuant  to  a  letter  agree- 
ment dated  October  3.  1978.  between 
Applicant  and  Norco.  Applicant  re- 
quests authorization  to  move  the  Des- 
trehan Border  Station  from  Its  present 
site  at  Mile  Post  71.17,  Station  No. 
3757  -»-  74  to  MUe  Post  70.5.  SUtlon 
No.  3722  ^-  35,  each  of  which  is  in  St. 
Charles  Parish.  Louisiana.  Applicant 
states  that  the  total  estimated  cost  of 
relocating  the  facilities  Is  $6,980. 
which  cost  would  be  shared  equally  by 
Applicant  and  Norco. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
March  28,  1979,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20428,  a  petition  to 
intervene  tir  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10). 

All  protests  filed  with  the  Commis- 
sion will  be  considered  by  it  in  deter- 
mining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  In  any  hearing  therein  must  file 
a  petition  to  Intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  15  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  Intervene  Is  filed  within  the 
time  required  herein.  If  the  Commis- 
sion on  Its  own  review  of  the  matter 
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finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  unless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

Kbiheth  F.  PLxncB. 
Secretary. 

[PR  Doc.  79-7454  PQed  3-12-79;  8:45  am] 


NOTICE^ 
[6450-4)1 -M] 

CASISnifD 


WMll«f 


19  ttifiuli  Jawwry  M,  1979 


Notice  Is  hereby  given  that  during 
the  week  of  January  19  through  Janu- 
ary 26.  1979,  the  appeals  and  applica- 
tions for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  the  DOE's  procedural  regula- 
tions. 10  CFR,  Part  205.  any  person 
who  will  be  aggrieved  by  the  DOB 


action  sought  in  this  case  may  file 
with  the  DOE  written  comments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  In  the 
procedural  regulations.  For  purposes 
of  those  regulations,  the  date  of  serv- 
ice of  notice  shall  be  deemed  to  be  the 
date  of  publication  of  this  Notice  or 
the  date  of  receipt  by  an  aggrieved 
person  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall 
be  filed  with  the  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
Washington.  D.C.  20461. 

BiCLVIlf  OOLDSTCIIf . 

Director,  Office  of 
Hearings  and  Appeals. 
March  6. 1979. 


List  op  Casks  Rscxivn)  bt  thz  Omcs  or  Hzasihgs  aks  AmALS 
rWeak  of  Jknuary  1>  Utroucb  Januanr  M.  1979I 


Date 


Name  and  LocaUoo  of  Applicant 


Ifa 


Type  of  SubmlMioa 


l/lt/T9_ 


l/lt/T9.„ 


LouWana  Crude  Ofl  *  Oaa  Canpany,  Inc.  DRA-03SS . 
New  Orieana,  Loulalana. 


1/I9/TS.. 


1/23/79.. 


1/22/79 


1/23/79.. 


l/22/79„ 


1/22/79.- 
l/22/79„ 

1/23/79- 
1/33/79.- 

1/21/79. 

1/24/79- 


Southland    OU    Company /VSO    Corpora-  DG8-1903. 

Uon,  Jackaon.  Mlmlaalppl. 


Texaa  Oaa  ExptoraUon  Corporation.  Houa-  DEE-211S- 
ton.Tezaa. 


Aaher  OU  A  Oaa  Company.  Inc..  Decker-  DEE-2119_ 
vUle.  IClchican. 

Olenn  Martin  Heller.  Boston.  Ifaasachu-  DRI>-0167 
•etta.  and  DRH- 

I  0167. 


Koch     Exploration     Company.     Wtchlta.  DXE-2I20 

andDXE- 
2131. 


Monsanto  Company.  Houston.  Texas DZS-2133 

andDXE- 
2133. 


Quincy  Oil.  Inc.  Quincy.  Maasachusetu . DEX-0140 . 


Texaco  Inc..  White  Plains.  New  York.. 


DB8-2041 
and  oer- 
2041. 


Thompson.  Knlfht.  Simmons  &  Bullion.  DPA-0391..- 

Dallas.  Texas. 


Appeal  of  Remedial  Order.  IP  GRANTED:  The  DOE's  December  14. 
1978.  Supplrmrnlal  Remedial  Order  would  be  rescinded  and  the  Louisi- 
ana Crude  OU  Sc  Oas  Company,  Iik.  would  not  be  required  to  refund 
overchsrres  resulting  from  laJes  of  crude  oU  from  a  property  In  the 
South  Pass  Ares  of  Plsquemtnea  Parish.  Ujulsiana. 

Stay  Request.  IP  GRANTED:  Durlnc  the  pendency  of  a  Statement  of 
Objection  which  Southland  Oil  Com(>any/VSO  Cortnrallon  has  filed 
(Case  No.  DXE-1M3).  a  Stay  determlnsUon  which  aas  Issued  to  the 
firm  on  December  14.  1978  would  be  modified  to  lncre«se  the  v^ue  of 
Southland's  entitlements  purchase  obligation,  which  was  stayed.  In  ad- 
dition, the  firm  has  requested  that  the  li>creasr<]  level  of  stay  relief  be 
fiven  permanent  effect  In  the  event  that  the  firm  does  not  prevail  in  Its 
Statement  of  Objections. 

Price  Exception  (Section  212.167).  IP  ORANTED:  The  Texas  Oas  Explo- 
ration Corporation  would  be  permitted  to  Impute  a  May  1972  averace 
cost  per  (allon  for  natural  gas  liquid  products  purchased  for  resale 
under  SecUon  212.107(bX2)  of  the  Mandatory  Petroleum  Price  Regula- 
tions. 

ExcepUon  to  change  base  period  supplier  (Sections  211.9  and  211.13).  IP 
ORANTED:  Asher  Oil  &  Oas  Company,  Inc.  would  be  assigned  both  a 
new  base  period  supplier  and  an  Increased  allocation  of  gasoline. 

MoUon  for  Discovery:  Motion  for  Evidentiary  Hearing.  IP  ORANTKD: 
An  evidentiary  hearing  would  t>e  convened  and  Discovery  would  also  be 
granted  with  respect  to  the  Statement  of  Objections  submitted  by 
Olerui  Martin  Heller  to  an  Interim  Remedial  Order  for  Immediate 
Compliance. 

Extension  of  relief  granted  in  Koch  Kiplornlion  Ca.  2  DOE  Par.  

(October  2.  1978).  IP  GRANTED:  Koch  Exploration  C(Mnpany  would  t>e 
permitted  to  sell  the  crude  oil  produced  from  the  Sink  Draw  1 1  and 
Cedar  Rim  #3  Leases,  located  In  Duchesne  County,  Utah,  at  upper  tier 
celling  prices. 

Extension  of  relief  granted  In  Jfonsanfo  Oompanv,  2  DOE  Par. (Sef^ 

tember  13,  1978),  IP  ORANTED.  Monsanto  Company  would  be  permit- 
ted to  sen  the  crude  oil  pnxhKed  from  the  Mllo  No.  1  lease  located  in 
Williams  County,  North  Dakota,  and  the  State  lS-1  lease  located  In 
Sheridan  County,  Montana,  at  upper  tier  celling  prices. 

Supplemental  Order.  IP  GRANTED:  Internal  DOE  documents  would  be 
released  to  the  firm  and  to  Taunton  Municipal  l«htlng  Plant  under  a 
Protective  Order  limiting  their  use  to  an  exception  prtxeedlng  (DEE- 
0447)  and  any  subsequent  administrative  or  judicial  review  thereof. 

Request  for  Temporary  Stay:  Request  for  SUy.  IP  GRANTED:  Texaco 
Inc.  would  be  permitted  to  make  a  monthly  allocation  of  motor  gaso- 
line to  Its  cu.stomers  on  the  basis  of  each  such  customer's  actual  pur- 
chases of  gasoline  during  the  corresponding  month  of  the  previous  year 
or  the  1972  base  perioit  whichever  is  greater,  pending  a  final  determi- 
nation on  Its  AppUcatlon  for  Exception. 

Appeal  of  Information  Request  Denial.  IP  ORANTED:  Thompson. 
Knight,  Simmons.  St  Bullion  would  be  granted  access  to  certain  DOE 


Virginia  Electric  ft  Power  Company,  Rich- 
mond, Virginia. 


Ashland  Oil.  Inc.  Washington.  D.C- 


Continental  Oil  Company,  Houston.  Texas. 


DPA-0390.. 


DRH-0043. 


DEE-3124 
andDES- 
3124. 


.  Appeal  of  InformaUon  Request  DeniaL  IP  GRANTED:  The  DOE's  De- 
cember 13.  1978.  Information  Request  Denial  would  be  rescinded  and 
~   the  Virginia  Electric  Sl  Power  Company  would  t>e  granted  access  to  an 
internal   DOE   memorandum  cnncemlng    "Criteria   for   EIS  Negative 
Conversion  Candidal*^." 

_  MoUon  for  E\  Identiary  Hearing.  IP  GRANTED:  An  Evidentiary  Hearing 
would  be  convened  on  behalf  of  the  Intervenors.  Boswrll  Oil  Company, 
Certified  OU  Company.  Hudson  Oil  Company.  Kocolene  Oil  Corp..  Nap- 
Sol  Refining  Company,  Rockwood  Terminals,  Inc..  and  Transit  Oil 
Company  with  respect  to  a  Proposed  Remedial  Order  issued  to  Ashland 
OU.  Inc.  (Case  No.  DRO-00ft4). 
Request  for  SUy;  Exctption  to  Part  311.  fP GRANTED:  Continental  OU 
Company  would  be  rrlioed  of  Its  obligations  to  seU  kerojet  fuel  to 
other  refiners  during  the  months  of  Pebruary  and  March  1979.  A  Stay 
would  be  granted  pending  a  final  determination  on  the  AppUcatlon  for 
Exception 
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Date 


Name  and  Location  of  Applicant 


Case  No. 


Type  of  Submission 


1/34/79.. 


1/34/79™ 


l/24/79._ 


1/24/79- 


1/24/79 — 
1/34/79 

1/24/79- 
I/3S/79- 
1/36/79- 


l/3»/79„ 


l/SS/79- 


1/26/79- 


1/36/79- 


1/38/79- 


Date 


1/34/79- 
1/36/79- 


Oreat  Southern  Oil  &  Oas  Company,  Inc..  DXE-2133 . 
Shreveport.  Louisiana. 


Louisiana  Crude  Oil  Sc  Oas  Company,  Inc.,  DEE-2130.,. 
Washington.  DC, 


M.  J,  MItcheU.  Dallas,  Texas 


DZE-2126 ... 


MUltown  Skelgas.  Inc..  Minneapolis.  MIn-  DRS-0147 

nesota. 

Petroleum.  Itx:.,  Wichita.  Kansas DKE-2131.-. 


Reading    St    Bates    Petroleum    Company,  DXE-2125, 
Tulsa.  Oklahoma. 


Southwestern    Refining    Company.    Inc..  DES-0148.. 
Washington.  D.C. 


Anderson's  Exxon.  Baltimore.  Maryland DEE-2127.— . 


AshUnd  OU.   Inc./Clark  OU  St  Refining  DEA-0293.. 
Corporation.  Washington,  D.C. 


Clbro  Petroleum  Products,  Inc..  Washing-  DST-OOtS. 
ton.  D.C, 


Coastal  States  Oas  Company,  Washington.  DEA-0292.. 
D.C. 


Energy  Cooperative.  Inc.  Washington.  DC  DEA-0294.. 


Perfection    Producu   Company.    Waynes-  DEE-2138, 
boro.  Oeorgia. 


WeU-McLaln.  Michigan  aty.  Indiana DEE-2129,. 


Extension  of  relief  granted  In  Oreat  Southern  Oil  A  Gas  Co..  Inc.  2  DOE 

Par. (September  38.  1978).  IP  GRANTED:  Great  Southern  OU  6c 

Oas  Company.  Inc.  would  be  permitted  to  seU  the  crude  oU  p^odu<^ed 
from  St.  Martin  Bank  St  Trust  Company  Lease,  located  In  St.  Martin 
Parish.  Louisiana,  at  upper  tier  (filing  prices. 

Price  Exception  (Section  212.73).  IF  GRANTED:  Louisiana  Crude  OU  St 
Oas  Company.  Inc.  would  be  permitted  to  sell,  on  a  retroactive  and  <»n- 
tlnuing  basis,  the  crude  oil  produced  from  the  State  Lease  988  A  l<x»t- 
ed  In  Plaquemines  Parish.  Louisiana,  at  upper  tier  ceUing  prices  on  a 
retroactive  and  prospective  basis. 

Extension  of  relief  granted  In  M.  J.  MitcheU.  4  PEA  Par.  83.350  (1976).  IF 
GRANTED:  M.  J.  MItcheU  would  be  permitted  to  seU  the  crude  oU  pro- 
duced from  the  Mitchell  SUte  Mlnnelusa  San4  Unit  at  upper  Uer  ceU- 
Ing  prices.  

Request  for  Stay.  IF  ORANTED:  MllltovkTi  Skelgas.  Inc.  would  be  gran^ 
ed  a  stay  of  the  DOE's  Decision  and  Order  dated  January  8.  1979.  pend- 
ing judicial  review  before  the  Federal  Energy  Regulatory  Commission. 

Extension  of  relief  granted  in  Petroleum,  Inc..  3  DOE  Par.  (No- 
vember 1,  1978).  IF  GRANTED:  Petroleum,  Inc.  would  be  permitted  to 
seU  the  crude  oil  produced  from  Crowder  lease.  Cleveland  County. 
Oklahoma,  at  upper  tier  celling  prices. 

Extension  of  relief  granted  in  Reading  A  BaUt  Oil  and  Oat  Co..  2  DOE 
Par.  81.031  (1978).  IF  GRANTED:  Reading  *  Bates  Petroleum  Compa- 
ny would  be  permitted  to  sell  crude  oil  produced  from  the  Dempsey 
Mantooth  2-A  well  located  In  McClain  County.  Oklahoma,  at  upper  tier 
celling  prices.  

Request  for  SUy.  IP  GRANTED:  Southwestern  RefUUng  Company.  Inc. 
would  be  granted «  stay  pending  a  final  determliution  on  iU  Applica- 
tion for  Exception  (Case  No.  DES-0148)^ 

Exception  to  Change  Supplier.  IF  GRANTED:  Aiulerson's  Exxon  would 
be  assigned  a  new  base  period  supplier  of  motor  gasoline  to  replace  Its 
present  supplier.  Trl-Sute  Oil  Company.  

Appeal  of  October  1978  Entitlements  Notice  IF  ORANTED:  The  Octo- 
ber 1978  EntltlemenU  Notice  would  be  amended  and  the  entillemenu 
sales  obligations  of  Ashland  Oil.  Inc.  and  Clark  OU  St  Refining  Corpo- 
ration would  be  recomputed  to  eliminate  the  831 /bbl.  differential  for 
foreign  crude  oil  specified  in  Section  21I.67(iK4). 

Request  for  Temporary  SUy.  IP  ORANTED:  The  Cibro  Petroleimi  Prod- 
ucts, Inc.  would  be  granted  a  temporary  stay  of  the  EntiUements 
Notice  for  November  1978.  pending  a  final  determinationon  the  Appeal 
which  the  firm  intends  to  (He.  

Appeal  of  October  1978  Entitlements  Notice.  IP  GRANTED:  The  Octo- 
ber 1978  Entitlements  Notice  would  be  amended  and  the  entitlemenU 
sales  obligations  of  Coastal  SUtes  Oas  Company  would  be  recomputed 
to  eliminate  the  $.21/bbL  differential  (or  foreign  crude  oU  specified  in 
Section  211.67(1X4),  

Appeal  of  October  1978  Entitlements  Notice.  IP  GRANTED:  The  Octo- 
ber 1978  Entitlements  Notice  would  be  amended  and  the  entitlemenU 
sales  obligations  of  Energy  Cooperative.  Inc.  would  be  recomputed  to 
eliminate  the  |.21/bbL  diderential  (or  foreign  crude  oU  specified  in 
Section  211, 67(1  K4). 

Exception  to  the  provisions  of  10  CFR.  Part  430.  Appendix  N.  IP 
GRANTED:  Perlectlon  Products  Company  would  receive  an  exception 
to  the  provisions  o(  10  CFR  Part  430.  Appendix  N,  regarding  test  proce- 
dures o(  a  covered  pr<xluct. 

Exception  to  the  provisions  of  10  CFR.  Part  405.  Section  430.33(nXl>.  IP 
GRANTED:  Weil-McLaln  woiUd  receive  an  exception  to  the  provisions 
of  10  CFR  405,  Section  430.33(nKI),  regardUig  test  procedures  of  a  cov- 
ered pnxiuct. 


Notices  o/obfection  received 


Name  and  kx^tton  of  applicant 


No. 


Sun  Production  Company.  Washington.  D.C . 
HAM  OU  Company,  Lyman,  Wyoming 


DEE- 1483 
DEE-0S9S 


[FR  Doc.  79-7543  Piled  3-12-79;  8:45  am] 


[6450-01 -M] 

CASfSniH) 
WmIi  of  Fabniory  3  Htrowgli  Fabrwory  9,  1979 

Notice  is  hereby  given  that  during 
the  week  of  Pebruary  2  through  Peb- 
ruary 9.  1979  the  appeals  and  applica- 
tions for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


Under  the  DOE's  procedural  regula- 
tions. 10  CFR.  Part  205.  any  person 
who  will  be  aggrieved  by  the  DOE 
action  sought  in  this  case  may  file 
with  the  DOE  written  comments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  Por  purposes 
of  those  regulations,  the  date  of  serv- 
ice of  notice  shall  be  deemed  to  be  the 


date  of  publication  of  this  Notice  or 
the  date  of  receipt  by  an  aggrieved 
person  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall 
be  filed  with  the  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
Washington.  D.C.  20461. 

Melvin  Goldstein. 

Director,  Office  of 
Hea  ri  ngs  a  nd  Appeals. 

March  6. 1979. 


( 
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Noncfs 

List  or  Cammb  RacnvsB  by  tbs  Omcs  or  Hxarugs  aits  ArrsAU 
(WMk  of  Pebniwy  3  Uuoucb  Pebnwrjr  9.  ir791 


Hune  and  loeaUon  of  appUeant 


Type  of  submiMloB 


«/•/»- 

Mm- 
v%m~ 

l/«/W.. 
t/«/Tt„ 

tnrn.. 

mm.. 
i/im.~ 

tnm.. 

tnm.. 
inm.. 

mm.. 
irim.. 


Atlantic  Rlchfiekl  ComDany   Loa  Angclca.  D^SUl Price  Exception  (Section  ai2.«3).  IP  GRANTED.  Atlantic  Richflfld  Com- 

SSfiiniiL  *-«"*~«  —*  p^y  ^omj  ^  pennltted  to  exclude  certain  May  1»73  marketln*  coaU 

aaaociated  with  dlveated  propertlea  fron  lU  calwilaHon  of  mailmiim  al- 
lowable prices.  

r  l^  Mania.  Inc   Oil  City  t/Miiaiana 0EE-M«...._  Price  Exception  (Section  212.73).  IF  ORANTEI):  C.  L.  Morris.  Inc.  would 

C.  U  Moma.  inc..  wii  wiiy.  unuuo.  ^  pennltted  to  seU  the  crude  oU  produced  from  the  Fred  K.  Conn 

Lease.  Bayou  LouK  Pteld.  located  at  Catahoula  Pariah.  LouUlana  at 

(tripper  prices.  

OBlOBlal  Car  Wash.  ArUncton  Helchts.  1111-  DCK-3147 —  Exception  to  chante  supplier   IF  ORANTED:  The  Colonial  Car  Wash 
nota  would  be  assigned  a  new  base  period  supplier  of  motor  gasoline  to  re- 

place iU  present  suppUer.  Arlington  Oil  Company. 

Dow  Chemical  V£Ji.  Houston.  Texas DEE-3144 Price  Exception  (Section  212.73).  IF  GRANTED;  Dow  Chemical  D.S.A. 

^^  would  be  permitted  to  sell  the  crude  oU  produced  from  Bayou  Bleu 

Fields  (NW)  located  at  IberviUe  Parish.  Louisiana,  at  upper  tier  ceUing 

pricea.  

»MiB.  bie   Washington.  DC DEE-3146         Exception  to  change  suppUer  Request  for  Stso^.  IF  GRANTED:  Ergon's 

^^  and  DBS-  wholly  owned  subsidiary,  the  MiUer  OU  Purchasing  Company,  would  be 

314«.  relieved  of  Its  obligation  to  sell  approximately  10,000  BPD  of  cruda  oU 

to  Exxon  Co..  UJ3.A.  In  the  altemaUve.  Ergon's  affiliate.  Ergon  Refin- 
ing would  be  permitted  to  participate  In  the  Buy /Sell  Program.  Ergon. 
Inc.  would  receive  a  sUy  iiendlng  a  final  determination. 
Atlantic  OU  Company.  Loa  Angelea.  QUI-  DHMM*--.  Price  Exception  (Section  212.73).  IF  GRANTED  Atlantic  OU  Company 
!__*.  would  be  permitted  to  seU  the  crude  oU  produced  from  the  Olive  Field. 

Dowling  Lease,  located  In  Orange  County,  California,  at  upper  tier  ceil- 
ing prices.  

Eastern  OU  Company  Tampa.  Florida. DRR-0041 Request  for  Modlflcatlon/Readsalon.  IF  GRANTED  The  DOFs  January 

,jmm^  K~  .f  .^  j^   j^^  Decision  and  Order  Issued  to  Eastern  OU  Company  (Case  No. 

DRA-4063)  would  be  modified  with  respect  to  the  requirement  that  the 
firm  submit  actual  seUIng  pricea  to  the  Region  IV  Office  of  Enforce- 
ment. 

Laketon  Asphalt  Refining,  toe,  BvansvUle,  DE8-«163 Request  for  SUy   IF  GRANTED:  Laketoo  Asphalt  Refining.  Ina  would 

Indiana.  *»  iranted  a  sUy  of  the  provision*  of  10  CFR  311.67,  regarding  IU  enti- 

tlements purchase  obligation  (or  the  month  of  February  1*79. 
Altex  OU  Corporatloa  VemaL  Utah DEE-31U Price  Exception  (Section  212.73).  IF  GRANTED:  The  Altex  OU  Corpora- 
tion would  be  permitted  te  sell  the  crude  oU  produced  from  the  An- 
chuta  Ranch  No.  1  located  In  Cartxm  County,  Wyoming,  at  upper  tier 

celling  prices.  

Brtaht  *  Company.  Dallaa,  Texas DEB-3197. Price  Exception  (8«:tton  313.7J).  IF  ORANTEI>  Bright  *  Cmn^uiy 

i  would  be  permitted  to  sell  the  crude  oU  produced  from  the  Nolte  Well 

'  No.  1.  located  In  Oonzalas  County.  Texas,  at  upper  tier  ceUIng  pricea. 

Burlington  Northern.  Inc..  81.  Paul.  MIn    DBB-3104 Request  for  SUy    IP  GRANTED  BurUngton  Northern.  Inc.  would  re- 

neaou  oeive  a  sUy  of  the  requirement  that  It  fUe  Form  EIA  38  pending  a  final 

determination  on  the  AppllcaUoQ  foe  Exception  which  the  firm  has 

fUed.  

Ctanmonwealth    Oil    Refining    Company.  DEX-0143 Supplemental  Order.  IP  GRANTED:  The  DOE  would  review  the  level  of 

Inc    San  Antonio  Texas.  exception  relief  grant^l  in  a  Decision  and  Order  Issued  to  Common- 

wealth OU  Reflnliw  Company.  Inc  (Case  No.  DEE-13M)  on  September 
13.  1978.  to  determine  whether  the  relief  accorded  the  firm  was  appro- 
priate. „___ 

Friendswood        Refining        Corpwatton.  DEA-«303 Appeal  of  January  1979  EntltlemenU  Notice.  IF  ORANTED:  TheJanu- 

Friendwood  Texas.  ary  1979  Entitlements  Notice  would  be  amended  with  respect  to  Priend- 

wood  Refining  Corporation's  entitlemenU  purchase  obligation. 

Joanh  I   O'NeUl  OH  Propertlea.  Midland.  DXE-3157 Extension  of  relief  granted  In  Joseph  I.  ONeiU  Oil  PrvpertUt.  2  DOE 

Texas  Par  (October  4.  1978).  IF  GRANTED  Joseph  I.  O'NeiU  OU  Proper- 

Itea  would  be  permitted  to  sell  the  crude  oU  produced  from  the  Peld- 
man-Pardo  Lease.  Puller  Field,  located  in  Scurry  County,  Texaa.  at 

upper  tier  ceiling  prices.  \ 

.  Petroleum  Combustion  International.  Inc..  DEE-2148 Exception  to  change  supplier.  IP  GRANTED:  Petroletmi  Combustion  In- 

Bohemla,  New  York.  tematlonal.  Inc.  would  be  assigned  a  new  base  period  supplier  of  gaso- 

line to  replace  IU  present  supplier.  Petroleum  Marketing  Corporation. 
.  Premier  Resources.  Ltd.,  Denver.  Colorado.  DEE-21U.        Price  Exception  (Section  212.73).  IF  GRANTED:  Premier  Resources.  Ltd. 

DEE-2154  would  t>e  permitted  to  sell  the  crude  oil  produced  from  the  Tuky.  Jab- 
and  DEE-  lonsky  #1  and  Jablonsky  »2.  located  In  Stark  County.  North  DakoU  at 
3155.  upper  tier  celling  prices. 

Standard  Oil  Company  of  Indiana,  Wash-  DEE-31S3 Allocation  Exception  (Section  211.10  and  211.103).  IF  ORANTED  StarKi- 

ington.  D.C.  ard  OU  Company  of  Indiana  (Amoco)  would  be  permitted  to  allocate  iU 

available  supplies  of  motor  gasoline  to  IU  customers  on  the  basis  of 
actual  purchases  In  the  corresponding  month  of  1978  or  the  1973  base 
oeriod  as  ad  lusted,  whichever  Is  greater. 
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Date 


Name  and  Location  of  Applicant 


CaaeNa 


Type  of  Submission 


8/B/79- 
3/S/T9.. 

a/t/7t- 


Exxon  Company.  U.S.A..  Washington.  D.C .  DFA-0S04.... 

Jack  Halbert,  Dallas,  Texaa DRD-0180 

andDRH- 
0160. 


Appeal  of  an  Information  Request  Denial.  IF  GRANTED:  The  DOE'S 
AugtMt  16,  1978,  Information  Request  Denial  would  be  readnded  and 
Exxon  Company.  U.S.A.  would  receive  access  to  DOE  doctmienta. 

Motion  for  Discovery;  Motion  for  Exidentiary  Hearing.  IF  GRANTED: 
Discovery  would  be  granted  with  respect  to  the  Sutement  of  Objec- 
tions submitted  by  Jack  Halbert  in  response  to  a  Proposed  Remedial 
Order  (Case  No.  DRO-0160).  An  evidentiary  hearing  would  be  convened 
with  respect  to  the  SUtement  of  Obioctlons  In  the  above  referenced 


Richard  Levy.  Alexandria.  VUvlnla . 


DFA-0305 — 


3/8/79.. 
l/t/79_ 


Rex  Monahan.  Steriing.  Colorado DEE-3161.~ 


3/8/79- 

3/e/79_ 
3/8/79- 
3/8/79.. 


Sun  OU  Company  of  Pennsylvania.  Phila- 
delphia. Pennaylvania. 


Tennaoo  OU  Exploration  and  Production. 
Bou  iton.  Texaa. 


Teaoro  Petroleum  Corporation.  Washing- 
ton. D.C. 

Texaco.  Inc..  Loa  Angeles,  California 


Trend  Exploration  limited.  Denver.  Colo- 
rado. 


DEA-0304 
andDES- 
0306 
ttuvugfa 
DEA-0314 
andDES- 
0314. 

DEE-3159 


DES-0153 

DEE-3160 — 
DXE-316a„ 


Appeal  of  an  Information  Request  DeniaL  IF  GRANTED  The  DOE'a 
January  5,  1979  Information  Request  Denial  would  be  rescinded  and 
Richard  Le^T  would  receive  access  to  a  document  sent  on  May  3.  1978 
by  Richard  Hermg  to  regional  directors  of  enforcement  concerning 
audlU  of  reaeUers  entitled  "PoUcy  on  SmaU  Cases." 

Price  Exception  (Section  313.73).  IF  GRANTED:  Rex  Monahan  would  be 
permitted  to  seU  the  crude  oU  produced  from>the  Basin  Onlt,  located  at 
CampbeU  County.  Wyoming,  at  upper  tier  ceUlng  prices.         

AppeaU  of  Assignment  Orders;  RequesU  for  SUy.  IF  GRANTED;  The 
nine  December  20,  1979  Assignment  Orders  would  be  rescinded  and  Sun 
OU  Company  of  Pennsylvania  would  not  be  responsible  (or  the  upward 
adjustment  to  Fortune  OU  Corporation's  base  period  use  of  motor  gaso- 
line. Compliance  with  the  Order  would  be  stayed,  pending  a  determina- 
tion on  the  Appeals. 

Price  Exception  (Section  212.73).  IF  ORANTED;  Tenneco  OU  Explora- 
tion and  Production  would  be  permitted  to  seU  the  crude  oU  produced 
from  the  Slick  Creek  Phosphoria  Unit  located  in  Washalie  County.  Wy- 
oming, at  upper  tier  celling  pricea. 

Request  for  SUy.  IF  GRANTED  Tesoro  Petroleum  Corporation  would 
receive  a  sUy  of  the  requlrmenU  of  the  subpoena  issued  by  the  Office 
of  the  Special  Counsel  on  January  29.  1979^ 

Price  ExcepUon  (Section  212.73).  IF  GRANTED;  Texaco.  Inc.  would  be 
permitted  to  sell  the  crude  oU  produced  from  the  Platform  A.  located 
in  Cook  Inlet.  Alaska,  at  upper  tier  celling  prices. 

Extension  of  relief  granted  in  Trtrul  Expiomtion  Limited,  Caae  Vo. 
DXE-1258  (decided  August  8,  1978)  (uiu^iwrted  decision.  IF  GRANT- 
ED; Trend  Exploration  Limited  would  be  permitted  to  increase  IU 
prices  to  reflect  non-product  cost  increases  incurred'  in  producing  natu- 
ral gas  liquids  and  natural  gas  Uquid  producU  at  the  Moffat  Coimty 
plant. 


Notices  of  objection  received 


Date 


Name  and  location  of  appUcant 


Case  No. 


3/3/79- 
3/6/79.. 
3/6/79- 


Teaoro  Petroleum  Corporation.  Washington.  D.C — — . 

Texaco.  Inc.  White  Plains.  New  York — — 

Laketon  Asphalt  RefiiUng  Company.  EvansviUe.  Indiana. 


DEE-0444 
DEE-3041 
DXE-3039 


Proposed  remedial  orders 


3/8/79- 


McCuUoch  Gas  Processing  Corporation.  Loa  Angeiea.  California. 


DRO-0177 


[FR  Doc.  79-7544  PUed  3-12-79;  8:45  am] 
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CASf  S  HIED 
WMk  •«  r«krwary  1*  Ihrowfh  NtervOTy  23, 

Notice  ia  hereby  given  that  during 
the  week  of  February  16.  1979. 
through  February  23.  1979.  the  ap- 
peals and  applications  for  exception  or 
other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office 


Nonccs 

of  Hearings  and  Appeals  of  the  De- 
partment of  Energy. 

Under  the  DOE's  procedural  regula- 
tions. 10  CFR.  Part  205.  any  person 
who  will  be  aggrieved  by  the  DOE 
action  sought  In  such  cases  may  file 
with  the  DOE  written  comments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes 
of  those  regulations,  the  date  of  ser\'- 
ice  of  notice  shall  be  deemed  to  be  the 


date  of  publication  of  this  Notice  or 
the  date  of  receipt  by  an  aggrieved 
person  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall 
be  filed  with  the  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
Washington.  D.C.  29461. 

Melvin  Goldstein. 

Director,  Office  of 
Hearings  and  Appeals. 

March  6,  1979. 


List  op  Casis  Rxckiwd  bt  ths  Omci  or  HsAitnKM  and  Appcais 
(Week  of  FMnuiry  1«  Uirouch  February  23,  1»7»1 


Dktc 


Name  and  locaUon  of  appUcmnt 


Typ*  o(  MAmiHloa 


2/l«/7» ™ 

a/M/it 

a/ie/7» „ 

J/J«/7t 


2/16/Tt 

2/l«/Tt_ 

2/ urn 

a/u/T» 


2/16/79 

2/ IS/IS 

2/lS/W 


2/I«/Tt.. 


2/21/W.. 


2/21/79.. 


2/21/79 


2/22/79.. 


Akin,  Oump.  ftauer,  *  reW,  Washlnfton.  DPA-0321 Appral  of  Inform«tlon:  Rrqunt  Denial.  IF  GRANTED:  The  DOE'S  De- 

D.C.  mnber  2S.  197S.  InformaUon  Request  Denial  would  be  rcacinded  and 

Akin.  Oump.  Hauer.  *  ^Id  would  receive  accew  to  certain  DOE  data. 

American  Acii-PueU  Corporation.  Kanaas  DEE-2179 Allocation  Exception  (Section  211.103).  IP  ORANTED:  American  A«ri- 

City.  Mlaaourl.  PueU  Corporation  would  receive  an  exception  from  10  CPTt  211.101 

with  respect  to  Its  allocation  of  motor  (aaoline  for  the  pnxiuctlon  of 
faaohoL 
Common  Cauae.  Washlnfton.  D.C DPA-0320 Appeal  of  Information  Request  Denial.  IP  GRANTED:  The  DOE's  Janu- 
ary  10.   int.   Informattoo  Re<]uest  Denial  would  be  reacinded  and 
Common  Cause  would  receive  access  to  certain  DOE  documents. 

Fkr^and   tndustrlea.   Int.   Kansas  Oty.  DES-2166 Request  for  Stay  IP  ORANTED  Parmland  Industries.  Inc.  would  be  per- 

••*■•'•**•  I  mitted  to  allocate  motor  ■aaoline  to  lis  customers  on  the  tMsls  of  their 

I  pwrrtMsss  durlnc  March  in«  pendlnc  a  final  determination  on  an  Ap- 

plication for  Exception  which  the  firm  has  filed. 

Oetty  Oil  Company.  Los  Anieles.  CaMfor-   DXE-2197         Extension  of  relief  granted  In  Grtty  Chi  Compant.  2  DOE  Par. (Octo- 

n**-  Uuii  OXX-       ber  10.  197S).  IP  GRANTED:  Oetty  Oil  Company  would  be  permitted 

I  3301.  to  continue  to  sell  the  crude  oil  produced  from  the  Carransa.  Chamber- 

1  lin.  Davis.  Quatl.  and  Luton  leases  at  upper  tier  celling  prices. 

Hevit  *  Ooucherty.  Austin.  Tena Dee- 3199 Price  Exception  (Section  2I3.1«S>.  IP  ORANTSD:  Hewlt  and  Dougherty 

would  be  permitted  to  Include  the  legal  fees  p«kl  to  Graves.  Dougherty. 
Hearong.  Moody  &  Garwood  In  lu  calculation  of  Increased  coats  for  the 
Roche  and  Lambert  plants  processing  planU. 

Barry  Moore  Ivera.  Mill  Valley.  California^  DEE-2ig« Exception  to  Change  Supplier.  IP  GRANTED:  Chevron  USA  Inc.  would 

replace  Shell  Oil  Company  as  a  base  period  supplier  of  motor  gasoline 
to  Barry  Moore  Uers. 

Richard  Levy.  Alexandria.  Virginia DFA-0322 Appeal  of  Information.  Request  Denial.  IP  GRANTED:  The  taw  offices 

of  Richard  Levy  would  receive  access  to  certain  DOE  Office  of  Enforce- 
ment documenu  retating  to  the  non-product  o«Mt  aUowanee  for  re- 
seUers. 

Northland  Oil  4k  Refining  Co..  Tulaa.  Okla-  DES-0155 Request  for  Stay    IF  ORANTED:  Northland  Oil  *  Refining  Company 

hom*.  would  be  granted  a  sUy  of  the  provUlons  of  10  CFR  211  67  mith  respect 

to  lu  entltlemrnu  purchase  obllRStlons. 
Placid  Oil  Company.  Dallaa.  Texas DEE-3194 ExcepUon  to  Rpportiiw  Requirements.  IP  GRANTED:  Placid  OU  Compa- 
ny would  be  granted  an  extension  of  time  to  tUs  ELA  Form  33. 
Pryor  Interprlaes.  Inc.  Orlffin.  Georgia —  DEB-3303-...  Exception  to  CTiange  Supplier.  IP  GRANTED:  PV*«r  lateiprtaes.  Inc. 

would  no  longer  t>e  required  to  supply  iBotor  gagnilnf  t«  acveral  U& 
Oo\'ernment  locations  In  middle  and  south  Georgia. 

Roarda.  Inc  .  Washington.  D.C __.  DEE- 2203.  _  Allocation  Exception   IP  GRANTED:  Roarda.  Inc.  would  be  assigned  as 

the  base  period  supplier  of  motor  gasoline  to  various  Defense  Fuel 
Supply  Centrr  installations  and  one  or  more  mAjor  oil  companies  would 

.^^^  ••*  directed  to  furnish  the  gasoline  to  Roarda  for  resale  to  the  DF8C. 

Mhich  OH  Company.  Norwich.  Conneetl-  DEN-aosi Request  for  Interim  Order   IP  GRANTED:  Lehigh  Oil  Company  would 

*'•'  be  permitted  to  Implement  the  exception  relief  granted  in  the  DOE^s 

December  6.  1978  Proposed  Declsioa  and  Order  pendlnf  a  final  deter- 
'  mtnatkm. 

Texaco.  Inc..  White  Plains.  New  York DXC-2193.       Allocation  Exception.  Request  for  Stay.  Request  for  Temporary  Stay.  IP 

DE8-2193.        ORANTED  Texaco.  Inc.  would  be  permitted  to  allocaU  motor  gasoline 
DeT-3193         to  lu  customers  on  the  basis  of  their  actual  purchases  in  the  corre- 
sponding month  of  the  prrceeding  year  Instead  of  1972. 

Mtcliael  Tniax.  Washington.  DC _.  D6O-0044.        Petition  for  Special  Redreu  and  Stay  Request.  IP  GRANTED:  The  sub- 

DBB-0156.  poena  Issued  to  Michael  Truax  on  December  1.  1978.  would  be  quashed 
and  compliance  with  the  subpoena  would  be  stayed  pending  a  determi- 
nation on  the  Petition  for  Special  Redress. 

Amoco  Oil  Company.  Chicago.  Illinois OeT-21S2         Request   for  Temporary  8Uy  and  Request  for  8t*y.  IP  GRANTED; 

•Dd  DEB-  Amoco  Oil  Company  would  receive  a  stay  and  temporary  stay  from  the 

2152.  provisions  of  10  CFR  211  10  and  211  102  which  require  that  a  supplier 

allocate  motor  gasoline  on  the  basis  of  sales  during  1972.  as  adjusted. 
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Name  and  location  of  applicant 


Case  No. 


T^rpe  of  submiagian 


2/tl/lt- 
2/33/T9.. 

3/3J/79.. 

2/32/79.. 

t/ttm~ 

2/83/T9- 
2/22/79.. 


Chevron  n.S.A..  Inc..  San  Pranciaca  Call-  OEA-0323- 
fontta. 

Chevron  'D.S.A..  Inc..  San  Francisco.  Cali-  DEE-2209.. 
for«la. 


Crystal  Oil  Company.  Shreveport.  Lotitsl-  DEE-ttOQ.. 


Damson  On  Corporation.  Hotaton.  Teaaa„.  OXX-I294 . 


John  P.  JennlngB.  Wichita.  Ki 


DEB-390S. 


Plerremont  Petroleum  Corp..  Shreveport.  DXE-330T. 

Loaisiana. 


Texaco.  Inc..  Denver.  Colorado 


OXE-ta05. 


Appeal  of  November  1978  EntltlemenU  Notice.  IP  GRANTED:  The  No- 
vember 1978  EntltlemenU  Notice  would  be  amended  wUh  respect  to 
Chevron  D.S.A..  Inc.'s  entitlement  purchase  obligations. 

Ebcception  to  EntltlemenU  Program.  IF  ORANTED:  Chevron  U.S.A..  Inc. 
would  receive  an  exception  from  lu  obligation  to  piirrhase  enUUeaaenU 
under  the  provisions  of  10  CP^  211.67  to  account  for  Its  crude  oO  re- 
ceipts and  runs  to  stills  during  Its  1979  fiscal  year. 

Price  Exception  (Section  313.73).  IF  GRANTED:  Cryatal  OU  Company 
wotUd  be  permitted  to  sell  the  crude  oil  produced  from  the  Shongaloo 
Pettlt  Sand  UnU  located  in  Webster  Pariah.  Louisiana  at  upper  tier 
ceiling  prices. 

Extension  of  reUef  granted  In  Damson  Oil  Corporatio*,  1  DOE  Par. 
81.101  CAprll  7,  1978).  IP  GRANTED:  Damson  Oil  Corporation  would 
be  permitted  to  continue  to  aeU-the  crude  oil  peodaoad  froai  the  City  of 
Los  Angeles  Lease  No.  135  at  upper  tier  celling  prices. 

Priee  Exception  (Section  212.73).  IP  GRANTEZk  Join  P.  Jennings  would 
pe  permitted  to  sell  the  crude  oil  produced  from  Kenyon  Lease  located 
in  Graham  County.  Kansas,  at  upper  tier  ceiling  pricea. 

Extension  of  relief  granted  In  Pierremami  PetroUum  Corporation  2  DOE 

Par.  (December  21.  1978).  IF  GRANTED:  Plerremont  Petroleum 

Corporation  would  t>e  permitted  to  continue  to  sell  crude  oil  produced 
from  the  C.  G.  Henderson  17-8  No.  1  Well  at  upper  tier  ceiling  prices. 

Extension  of  relief  granted  In  Texaco,  Inc.  2  DOE  Par. (October  3. 

1979).  tP  GRANTED:  Texaco,  Inc.  would  be  permHted  to  continue  to 
sell  the  crude  oU  produced  from  the  Maudlin  Gulcfa  Dnit  located  in 
Moffat  County.  Colorado,  at  upper  tier  ceBlng  prices. 


Notices  of  objection  received 


and  location  of  applicant 


Caaelto. 


2/33/79. 
2/31/T9.. 
2/33/79. 


Colonial  OU  Company.  San  Franclsca.  Califomia_ 

Chevron  U£.A..  Inc..  San  Francisco.  CaJtfomia 

Dome  Petroleian  Corporation.  Waahingtoo.  D.C 


DEE-14ei 
DEE-1389 
DPI-99U 


(PR  poc.  79-TS4S  Piled  3-12-79:  8:45  am] 


(6560-01 -Ml 

€NV1RONMENTAl  ftOTECTION 
AGENCY 

IPHL  1074-8:  OPP-180172O1 ' 

NMSSISSVfl  AUtNOtmr  FOI  THE  CONTttX 
or  FWf  ANTS 

yr»poss<  EaMe^Micy  taawpHoii  f«r  Us*  of  F«r- 

fiMMocs    19   CmitvoI   ne9   Anfsf   Aoditioiiul 


AGEINCY:  Environmental  Protection 
Agency  (EPA).  Office  of  Pesticide  Pro 
grams. 

ACTION:  Proposed  emergency  exemp- 
tion; additional  comment  period. 

SUMMARY:  EPA  is  providing  an  addi- 
tional opportunity  for  public  comment 


on  the  proposed  emergency  exemption 
to  permit  the  use  of  Perriamlcide  to 
control  fire  ants  In  Mississippi. 

DATE:  Comments  are  due  by  March 
23.  1979. 

ADDRESS:  Send  comments  to  the 
Federal  Register  Section.  Program 
Support  Divtekm,  (T8-757),  Office  of 
Pesticide  Programs.  EPA,  Room  401- 
East  Tower,  401  M  Street,  S.W.T  Wash- 
ington. D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Timothy  A.  Gardner.  Product 
Manager  15  (PM-15),  Registration 
Diviskm  (TS-767).  Room  229-East 
Tower  at  ibe  above  address.  Tele- 
phone: a02-42e-9426. 


SUPPLEMENTARY  INFORMATION: 
On  December  28.  1977  (42  FR  64734), 
EPA  published  notice  of  receipt  of  an 
application  for  an  emergency  exemp- 
tion to  use  Perriamlcide  to  control  fire 
ants  in  Mississippi  and  solicited  public 
views.  Subsequent  to  that  date,  notice 
of  two  additional  comment  periods 
and  an  Opinion  and  Order  were  pub- 
lished. On  February  27.  1679  (44  FR 
mil),  a  Supplemental  Opinion  and 
Order  were  published.  Since  then. 
EPA  has  received  additional  toxlcolo- 
gical  information  relating  to  photo- 
mirex.  a  degradation  product  of  Per- 
riamlcide; therefore,  EPA  has  decided 
to  provide  an  opportunity  for  formal 
comment  on  this  information  only. 
The  additional  information  which  has 
been  received  has  been  placed  in  the 
public  file  on  this  matter,  which  is  lo- 
cated in  Room  229-East  Tower,  at  the 
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address  given  above.  The  public  file 
may  be  inspected  during  normal  busi- 
ness hours.  Any  comments  which  In- 
terested persons  desire  to  submit  on 
the  new  information  must  be  submit- 
ted by  March  23.  1979. 

Dated:  March  8.  1979. 

EDWIV  L.  JOHIfSOIf , 

Deputy  AssUtant  Adminiatrator 
for  Pesticide  Proirrams. 
[FR  Doc.  79-7600  Piled  3-12-70.8:45  am] 


[6712-01 -M] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

PM  MOAOCAST  AmiCATIONS  READY  AND 
AVAILAUE  POI  raOCESSlNG 


Released:  March  6,  1979. 

By  the  Chief,  Broadcast  Facilities 
Division: 

The  FM  applications  listed  below 
were  inadvertently  Included  on  the 
cut-off  notice.  BC  Mimeo  No.  12485. 
adopted  on  February  9,  1979.  and  re- 
leased on  February  14.  1979. 

BPH-10656:  (NEW)  Port  Walton  Beach. 
Plorida.  Jericho  Radio,  Inc..  Req:  92.1 
MHz:  Channel  No.  221A.  ERP:  3kW: 
HAAT  292  ft. 

BPH-790117AR:  (NEW)  Amherst,  Virginia. 
Amherst  Broadcasting  Partners.  Req: 
107.9  MHz:  Channel  No.  300B.  ERP:  50 
kW;  HAAT  500  ft. 

Accordingly,  the  applications  are  re- 
moved from  the  cut-off  list.  The  cut- 
off date  for  BPH-10656  is  deleted.  The 
January  17,  1979.  cut-off  date  for 
BPH-790117AR  (formerly  BPH- 
780821AE)  is  reinsUted. 

Federal  ComruniCATioNS 

Commission. 
William  J.  Tricarico, 

Secretary. 
(FR  Doc.  79-7601  Filed  3-12-79:  8:45  am] 


[6325-01 -Ml 

FEDERAL  LABOR  RELATIONS 
AUTHORITY 

PtACnCf S  UNO€R  THE  TRANSITION  RULES 
AND  REGULATIONS 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  relating  to  practices 
under  the  Transition  Rules  and  Regu- 
lations of  the  Federal  Labor  Relations 
Authority. 

SUMMARY:  This  notice  of  the  Feder- 
al Labor  Relations  Authority  relates 
to  a  number  of  practices  under  that 
portion  of  $2400.2  of  the  Authority's 
Transition  Rules  and  Regulations  (44 
FR   7)  concerning   the  processing  of 


NOTICES 

unfair  labor  practice  cases  filed  with 
the  Authority  on  or  after  January  11. 
1979.  based  on  occtirrences  prior  to 
that  date. 

EFFECTIVE  DATE:  March  7.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harold  D.  Kessler.  Deputy  Executive 
Director.  1900  E  Street  NW..  Wash- 
ington. D.C.  20424.  202-832-3920. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Latxsr  Relations  Authori- 
ty was  established  by  Reorganization 
Plan  No.  2  of  1978.  effective  January 

I.  1979  (43  FR  38037).  Since  January 

II.  1979.  the  Authority  has  conducted 
Its  operations  under  the  Federal  Serv- 
ice Labor-Management  Relations  Stat- 
ute (92  SUt.  1191). 

The  Transition  Rules  and  Regula- 
tions of  the  Authority,  which  were 
dated  December  28.  1978.  and  pub- 
lished In  the  Federal  Register  on  Jan- 
uary 2.  1979  (44  FR  5).  are  currently  in 
effect  in  accordance  with  the  provi- 
sions of  section  7135(b)  of  the  statute 
(92  SUt.  1215).  Section  2400.2  of  the 
Authority's  Transition  Rules  and  Reg- 
ulations (44  FR  7)  governs,  among 
other  things,  the  processing  of  idl 
unfair  labor  practice  cases  filed  with 
the  Authority  on  or  after  January  11. 
1979,  based  on  occurrences  prior  to 
January  11,  1979.  In  furtherance  of  its 
responsibilities  under  section 

7I05(aKl)  of  the  statute  (92  SUt. 
1196).  the  Authority  issued  this  notice 
relating  to  a  number  of  practices 
\mder  the  above-mentioned  portion  of 
9  2400.2  of  the  Authority's  Transition 
Rules  and  Regulatiorw  (44  FR  7). 

The  Transition  Rules  and  Regula- 
tions of  the  Authority  which  were 
dated  December  26.  1978.  and  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 2.  1979  (44  FR  5).  are  currently  in 
effect  In  accordance  with  the  provi- 
sions of  section  7135(b)  of  the  Federal 
Service  Lat>or-Management  Relations 
SUtute  (92  Stat.  1215).  Questions  have 
been  raised  as  to  a  number  of  practices 
under  these  rules  and  regulations.  Par- 
ticularly, these  questions  relate  to 
that  portion  of  §  2400.2  of  the  Transi- 
tion Rules  and  Regulations  which  in- 
corporates by  reference  29  CFR  Part 
201.  et  seQ.  (1978).  and  under  which  it 
was  projected  that  unfair  labor  prac- 
tice cases  filed  with  the  Authority  on 
or  after  January  11.  1979.  based  on  oc- 
currences prior  to  that  date,  would  be 
prosecuted  by  the  charging  parties 
rather  than  by  the  General  Counsel  of 
the  Authority.  It  was  also  projected 
that,  before  the  filing  of  charges  with 
the  Authority,  a  charging  party  must 
file  charges  directly  with  the  party  or 
parties  against  whom  the  charges  are 
directed. 

In  furtherance  of  its  responsibilities 
under  section  7105(aKl)  of  the  sUtute 
(92  SUt.  1196).  the  Authority  issues 


the  following  as  controlling  on  the 
above  practices: 

(1)  With  reference  to  the  require- 
ment that  the  charging  party,  rather 
than  the  General  Counsel,  prosecute 
unfair  labor  practices  based  on  (Kcur- 
rences  before  January  11.  1979.  and 
with  respect  to  which  charges  are  filed 
on  or  after  that  date,  sections 
7104(fK2)  and  7118(aKl)  of  the  sUtute 
(92  SUt.  1196.  1207)  provide  for  the 
General  Counsel  to  Investigate 
charges  and  file  and  prosecute  unfair 
labor  practice  complaints,  when 
charges  are  filed  under  the  statute. 
I.e..  on  or  after  January  11.  1979. 
Therefore,  the  current  practice  will  no 
longer  be  followed.  Charges  filed 
under  the  sUtute.  whether  based  on 
occurrences  before  or  on  or  after  Jan- 
uary 11,  1979,  will  be  investigated  and 
complaints  prosecuted  by  the  General 
CounseL 

(2)  With  reference  to  the  practice  of 
filing  charges  directly  with  the  party 
or  parties  against  whom  the  charges 
are  directed,  before  the  filing  of 
charges  with  the  Authority,  section 
7118<aKl)  of  the  sUtute  (92  SUt. 
1207),  which  Is  patterned  after  section 
l(Kb)  of  the  National  Labor  Relations 
Act  (29  U.S.C.  160(b)),  provides  simply 
for  the  filing  of  a  charge  with  the  Au- 
thority before  the  issuance  of  a  com- 
plaint by  the  General  Counsel.  There 
Is  no  requirement  for  a  "pre-charge" 
charge  and  the  current  practice  of  re- 
quiring such  a  charge  will  no  longer  be 
followed.  It  Is  noted  that,  unlike  the 
sUtute.  the  filing  of  charges  directly 
with  the  party  or  parties  against 
whom  the  charges  were  directed  was 
required  under  E.O.  11491.  as  amended 
(See  Labor-Management  Relations  in 
the  Federal  Service  (1975)  at  69).  That 
procedure  under  the  Order  was  in- 
tended to  afford  the  parties  an  oppor- 
tunity to  Investigate  the  charges  and 
to  attempt  to  resolve  such  charges  in- 
formally. Sln(%  the  General  Counsel 
must  investigate  charges  properly  filed 
under  the  sUtute,  and  since  other 
methods  of  informal  settlement  are  in- 
dicated in  the  statute  (92  Stat.  1207). 
the  practice  of  requiring  the  filing  of 
charges  directly  with  the  party  or  par- 
ties against  whom  the  charges  are  di-) 
rected.  before  the  filing  of  charges' 
with  the  Authority,  is  uimecessary. 

Consistent  with  the  purposes  of  the 
sUtute.  the  Authority  recognizes  and 
strongly  encourages  the  informal  set- 
tlement of  unfair  labor  practice  dis- 
putes before  and  during  the  litigation 
of  complaints.  Indeed,  such  efforts  at 
Informal  settlement  are  critical  and 
the  Authority,  including  the  Adminis- 
trative Law  Judges  assigned  to  hear 
unfair  labor  practice  cases,  will  pro- 
vide every  opportunity  to  the  parties 
to  settle  their  disputes. 


Dated:  March  7. 1979. 

ROHALB  W.  HaUGHTON. 

Chairman. 

Henrt  B.  Prazier  III. 
Member. 
Federal  Labor  Relations  Authority. 
(m  Doc.  79-74C9  Filed  3-12-79:  8:45  am] 


[6730-01 -M] 
FEDERAL  MARITIME  COMMISSION 
Agr— iwnit  FH«d 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  1916. 
as  amended  (39  Stat.  733.  75  SUL  763. 
46  UjS.C.  814). 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  of  the  agree- 
ments and  the  Justifications  offered 
therefor  at  the  Washington  Office  of 
the  Federal  Maritime  Commission. 
1100  L  Street.  N.W..  Room  10423  or 
may  inspect  the  agreemenU  at  the 
Field  Offices  located  at  New  York. 
N.Y.:  New  Orleans.  Louisiana;  San 
Francisco.  California;  Chicago,  Illinois; 
and  San  Juan.  Puerto  Rico.  Interested 
parties  may  aubmit  comments  on  each 
agreement.  Including  requests  for 
hearing,  td  the  Secretary.  Federal 
Maritime  Commission.  Washington. 
D.C.  20573.  on  or  before  April  2.  1979. 
Comments  should  Include  facts  and  ar- 
guments concerning  the  approval, 
modification,  or  disappnn'al  of  the 
proposed  agreement.  Comments  shall 
disctiss  with  particularity  allegations 
that  the  agreement  is  unjustly  dis- 
criminatory or  unfair  as  between  carri- 
ers, shippers,  exporters,  importers,  or 
ports,  or  between  exporters  from  the 
United  SUtes  and  their  foreign  com- 
petitors, or  operates  to  the  detriment 
of  the  commerce  of  the  United  States, 
or  is  contrary  to  the  public  Interest,  or 
is  in  violation  of  the  Act. 

A  (»py  of  any  comments  should  also 
be  foruarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.  9973-5. 

Piling  Party:  John  R.  Mahoney.  Bur- 
lingham  Underwood  &  Lord.  .One  Battery 
Park  Plaza.  New  York.  New  York  10004. 

Summary:  Agreement  No.  9973-5  modifies 
the  tw&ic  agreement  of  Johnson  Scanstar 
Combined  Service,  a  Joint  aervice  of  Blue 
Star  Line.  Ltd..  East  Asiatic  Co.,  Ltd.  and 
Johnson  Line  by  broadening  the  scope  of 
operations  to  include  the  Republic  ol 
Panama,  including  the  C^anal  Zone. 

Agreement  Nos.:  T-3087-1  and  T-3087-2. 

l-'ilinc  Party:  Leslie  E.  StUl.  Jr..  Senior 
Deputy  City  Attorney.  Harlwr  Branch.  City 
of  Long  Beach.  P.O.  Box  570.  Long  Beach. 
California  90801. 

Summary:  Acreement  No.  T-3087-1  be- 
tween the  aty  of  Long  Beach.  California 
and  W.  W.  Lynch.  Inc.  (Lessee)  amends  the 
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basic  agreement  between  the  parties  which 
provides  for  the  lease  of  premises  to  l)e  used 
for  the  storace  of  commodities  and  for  pur- 
poses incidental  to  lessee's  warehouse  oper- 
ations. The  purpose  of  this  amendment  is  to 
extend  the  lease  term,  prwide  for  the  Inclu- 
sion of  electrical  reefer  outlets  and  to  in- 
crease the  rental. 

Agreement  No.  T-3087-2.  between  the 
same  parties,  amends  the  basic  agreement 
by  amending  paragraph  three  in  order  to 
allow  lessee  to  contract  with  various  steam- 
ship companies  and  act  as  a  contractor  for 
the  performance  of  container  freight  sta- 
tion. 

By  Order  of  the  Federal  Maritime 
Comtnisiiloa. 

Dated:  March  7.  1979. 

Francis  C.  Hurney, 
Secretary. 

IFR  Doc.  79-7441  Piled  3-12-79;  8:45  am] 


(6325-01-M] 

FEOEtAL  PREVAILING  RATE 
ADVISORY  COMMIHEE 

CANCELLAHON  Of  MEET1NO 

Pursuant  to  the  prcnisions  of  section 
10  of  the  Federal  Advisory  Conmilttee 
Act  (Pub.  L.  92-463)  notice  was  pub- 
lished In  44  FR  9627  of  February  14, 
1979.  that  a  meeting  of  the  Federal 
Prevailing  Rate  Committee  would  be 
held  on  March  IS.  1979.  Notice  is 
hereby  given  that  the  meeting  sched- 
uled for  Thursday.  March  15.  1979. 
has  been  cancelled. 

Jebome  H.  Ross. 
Chairman,  Federal  Prevailing 
Rate  Advisory  Committee. 

March  9.  1970. 

(PR  Doc.  79-7682  POed  3-12-79;  8:45  ami 


[6820-30-Ml 

GENERAL  SERVICES 
ADMINISTRATION 

(lnter\'ention  Notice  82;  Docket  No.  178(57] 

ALA8AMA  PUBLIC  SERVKf  COMMISSION. 
AND  ALABAMA  POWR  CO. 

PropoMd  lnt*rv«fltlen  In  Electric  Rot*  IncraoM 
froc»«4iiig 

The  Administrator  General  Services 
seeks  to  intervene  in  a  proceeding 
before  the  Alabama  Public  Service 
Commission  involving  an  application 
of  Alabama  Power  company  for  an  in- 
crease In  its  annual  electric  revenues. 
The  Administrator  of  General  Services 
represents  the  interests  of  the  execu- 
tive agencies  of  the  United  SUtes  Gov- 
ernment as  users  of  utility  services. 

Persons  desiring  to  make  inquiries  of 
GSA  concerning  this  case  should 
submit  them,  in  writing,  to  Mr.  Spence 
W.  Perry.  Assistant  General  Counsel. 
Regtilatory     Law    Division.     General 
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Services  Administration.  18th  &  F 
Streets.  NW..  Washington,  DC  20405. 
telephone  202-566-0726.  on  or  before 
April  12.  1979.  and  refer  to  this  notice 
number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  any  persons 
parties  of  record  in  the  proceeding. 

(Sec.  201(a)(4),  Federal  Property  and  Ad- 
ministrative 8er\1ce«  Act,  <40  U.S.C. 
481(aK4>.) 

Dated:  February  22. 1979. 

Jat  Solomon. 
Administrator  of 
General  Services. 
(PR  Doc.  79-7463  Piled  3-12-79: 8:45  am] 


[B820-38-M] 

I  Intervention  Notice  81.  Transmittal  No. 
13125] 

ffOBUU.  COMMUMCAHONS  COMMISSION 
AND  AMBtlCAN  TELSPHONf  AND  THC- 
CftATHCO. 

f  repo*«d  lirtArvMiften  In  Rot*  tncraaM 
Prec**<ling 

The  Administrator  of  General  Serv- 
ices seeks  to  intervene  in  a  proceeding 
before  the  Federal  Communications 
Commission  involving  an  application 
of  the  American  Telephone  and  Tele- 
graph Company  for  an  Increase  in 
rates  for  Common  Control  Switching 
Arrangementa.  The  Administrator  of 
General  Services  represents  the  inter- 
ests of  the  executive  agencies  of  the 
United  SUtes  Goremment  as  users  of 
utility  services. 

Persons  desiring  to  make  Inquiries  of 
GSA  concerning  this  case  should 
submit  them,  in  writinc.  to  Mr.  Spence 
W.  Perry.  Assistant  General  Cotuisel. 
Regulatory  Law  Division.  General 
Services  Administration.  18th  Sc  F 
Streets.  N.W.,  Washington;  DC  20405. 
telephone  202-566-0726.  on  or  before 
April  12.  1979,  and  refer  to  this  notice 
number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  any  persons 
parties  of  record  in  the  proceeding. 

(Sec  201(aK4).  Federal  Property  and  Ad- 
ministrative     Senrioes      Act      (40      DB.C 

481(a)(4)).) 

Dated:  February  11. 1979. 

Jay  SoLOMOif. 

Administrator  of 
General  Services. 

IFR  Doc.  79-7462  Filed  3-12-79;  8:45  ami 
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[6820-38-M] 

(Intervention  Notice  80;  Caae  U-6002] 

MICMIOAN  PUMIC  SftVICf  COMMISSION 
ANO  MICHIGAN  Bf U  Tf  UrNONE  CO. 

Pfopoi«d  lnt«rv*ntiofi  in  Rot*  IncraoM 
Prowdlof 

The  Administrator  of  General  Serv- 
ices seeks  to  intervene  in  a  proceeding 
before  the  Michigan  Public  Service 
Commission  involving  an  application 
of  Michigan  Bell  Telephone  Company 
for  an  increase  in  rates  for  intrastate 
telephone  service.  The  Administrator 
of  General  Services  represents  the  In- 
terests of  the  executive  agencies  of  the 
United  States  Government  as  users  of 
utility  services. 

Persons  desiring  to  make  inquiries  of 
GSA  concerning  this  case  shoulcl 
submit  them,  in  writing,  to  Mr.  Spence 
W.  Perry,  Assistant  General  Counsel. 
Regulatory  Law  Division.  General 
Services  Administration,  18th  and  F 
Streets.  NW.,  Washington,  D.C.  20405. 
telephone  (202)  566-0726,  on  or  before 
April  12,  1979,  and  refer  to  this  notice 
number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  any  persons 
parties  of  record  in  the  proceeding. 

(Sec.  201(aM4).  Federal  Property  and  Ad- 
ministrative Services  Act.  (40  TJS.C. 
481(aK4)). 

Dated:  February  13,  1979. 

Jay  Solomoiv. 

Administrator  of 
General  Services. 
[PR  Doc.  79-7461  Filed  3-12-79;  8:45  am] 


[4110-88-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

AkolMl.  Drw9  AbwM,  and  Mwitol  HmMi 
Adminittrotion 

MINOCmr  AOVISOIY  COMMITTEE,  AOAMHA 

R*n«wal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (5 
U.S.C.  Appendix  I),  the  Alcohol.  Drug 
Abuse,  and  Mental  Health  Administra- 
tion announces  the  renewal  by  the 
Secretary  of  Health.  Education,  and 
Welfare,  with  the  concurrence  of  the 
General  Services  Administration  Com- 
mittee Management  Secretariat,  of 
the  Minority  Advisory  Committee, 
ADAMHA. 

Authority  for  this  committee  will 
expire  September  30.  1980,  unless  the 
Secretary  formally  determines  that 
continuance  is  in  the  public  interest. 


NOTICES 

Dated:  March  6. 1979. 

Gerald  L.  Klermam .  M.D.. 
Administrator,     Alcohol,     Drug 
Abuse,  and  Mental  Health  Ad- 
ministration. 

(FR  Doc.  79-7457  Filed  3-12-79;  8:45  am] 


[411fr-<7-M] 

C«nt«r  for  DiMOM  Control 

OCCUPATIONAL  HEALTH  NURSE  ANO  EM- 
nOYK  MENTAL  HEALTH  COURSE  REVISION 
AND  TASK/ACTtVmr  ANALYSIS  PROJECT 
rat  OCCUPATIONAL  NURSING  PROfESSION 

I  Opon  Mooting* 

The  following  meetings  will  be  con- 
vened by  the  National  Institute  for 
Occupational  Safety  and  Health  of  the 
Center  for  Disease  Control  and  will  be 
open  to  the  public  for  observation  and 
participation,  limited  only  by  the 
space  available: 

Occupational  Health  NtntsE  Ain>  Eu- 
PLOTEE  Mental  Health  Covrsz  Re- 
vision 

DATE:  March  27-28,  1979. 

TIME:  9:00  ajn.  to  4:30  p.in. 

PLACE:  Auditorium.  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway. 
Clncliuiati,  Ohio  45226. 

PURPOSE:  To  discuss  the  need  for 
content  and  format  revision  of  (x;cupa- 
tional  health  nurse  and  employee 
mental  health  course  materials. 

ADDITIONAL  INFORMATION  MAY 
BE  OBTAINED  FROM: 

Ms.  Joann  Schloemer,  R.N.,  M.Ed., 
Division  of  Training  and  Manpower 
Development,  National  Institute  for 
Occupational  Safety  and  Health. 
Center  for  Disease  Control,  4676  Co- 
lumbia Parkway,  Cinclrmati,  Ohio 
45226,  Telephone:  513/684-8241. 

TASK/AcnviTY  Analysis  Project  for 
Occttpational  Nursing  Profession 

DATE:  March  29.  1979. 

TIME:  9:00  a.m.  to  4:30  p.m. 

PLACE:  Auditorium.  Robert  A.  Taft 
Laboratories.  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226. 

PURPOSE:  To  discuss  feasibility  and 
mechanism  of  a  task/activity  analysis 
project  impacting  on  the  (xxupational 
health  nursing  curriculum. 

ADDITIONAL  INFORMATION  MAY 
BE  OBTAINED  FROM: 

Ms.  Bemadine  B.  Kuchinski.  R.M., 
M.S.,  Division  of  Training  and  Man- 
power Development,  National  Insti- 
tute for  Occupational  Safety  and 
Health,  Center  for  Disease  Control. 


4676  Coltmibla  Parkway,  Cincinnati. 
Ohio  45226.  Telephone:  513/684- 
8241. 

Dated:  March  6.  1979. 

William  H.  Foecc, 
Director, 
Center  for  Disease  Control 
(FR  Doc  79-7608  FUed  3-12-79;  8:45  am] 


Dated:  March  5, 1979. 

Nelson  H.  Cruikshank. 
Chairman,  Federal  Council 
on  th$  Aging. 
(FR  Doc.  79-7549  FUed  3-12-79;  8:45  am] 


[4110-92-M] 


Podorol  CowtKit  on  Mto  Aging 


The  Federal  Council  on  the  Aging 
was  established  by  the  1973  amend- 
ments to  the  Older  Americans  Act  of 
1965  (Pub.  L.  93-29.  42  U.S.C.  3015)  for 
the  purpose  of  advising  the  President, 
the  Secretary  of  Health,  Education, 
and  Welfare,  the  Commissioner  on 
Aging,  and  the  Congress  on  matters 
relating  to  the  special  needs  of  older 
American. 

Notice  is  hereby  given  pursuant  to 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463,  5  U.8.C.  app.  1.  Sec. 
10.  1976)  that  the  Council  wiU  hold  a 
meeting  on  March  29,  1979  from  9:30 
a.m.  to  5:00  p.m..  Room  5051,  HEW 
North  Buidling,  330  Independence 
Avenue,  SW.  and  March  30.  1979  from 
9:30  a.m.  to  5:00  p.m..  Room  403-405A. 
Hubert  Himiphrey  Building.  200  Inde- 
pendence Avenue,  SW.,  Washington. 
D.C.  20201. 

The  agenda  will  consist  of  a  review 
of  the  Administration's  legislative  pro- 
posals and  their  implications  for  older 
people.  Status  statements  will  be  given 
by:  (1)  The  Senior  Services  Conmiittee 
on  the  Hearing  on  the  Rural  Elderly 
in  Cincinnati.  Ohio  on  March  26.  1979 
and  the  final  disposition  of  the  Asset 
Study;  (2)  the  Long  Term  Care  Com- 
mittee on  Developing  a  national  policy 
on  long  term  care;  (3)  the  Special 
Aging  Populations  Committee  on  the 
Hearing  on  Policy  Issues  of  the  Minor- 
ity Elderly  in  Jackson.  Mississippi  on 
May  14.  1979  and  on  the  feedback 
from  selected  agencies/organizations 
on  the  Council's  National  Policy  Study 
on  the  Minority  EHderly;  and  (4)  the 
Policy  Development  and  Program 
Evaluation  Conunittee  on  the  Con- 
gressionally  mandated  study.  The 
Council  will  also  discuss  and  develop 
specific  directions  for  policy  studies, 
recommendations  and  actions. 

Further  information  on  the  Council 
may  be  obtained  from  the  Federal 
Coimcil  on  the  Aging.  Washington, 
D.C.  20201,  telephone  (202)  245-0441. 
FCA  meetings  are  open  for  public  ob- 
servation. 


[4110-03-M] 

Pood  and  Drvg  Administration 

CONSUMER  PARTiaPATION 

Opon  Mooting 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice 

SL^MMARY:  This  document  an- 
nounces a  forthcoming  consumer  Ex- 
change Meeting  to  be  chaired  by  the 
Acting  Food  and  Drug  District  Direc- 
tor. Baltimore,  MD. 

DATE:  The  meeting  wUl  be  held  at  10 
a.m..  Friday,  March  30,  1979. 

ADDRESS:  The  meeting  will  be  held 
at  the  Senior  Citizen  Service  Center  of 
Tidewater,  1210  Colonial  Ave..  Mezza- 
nine Floor.  Norfolk,  VA  23517. 

FOR  FURTHER  INFORMATION 
CONTACT: 

E.  Hope  Frank,  Consumer  Affairs 
Officer,  New  Federal  Office  Bldg. 
Rm.  11-510,  7th  an^  MarshaU 
streets.  Richmond.  VA  23240.  804- 
782-2748. 

SUPPLEMENTARY  INFORMATION: 
The  purpose  of  this  meeting  is  to  ex- 
change information  between  FDA  offi- 
cials, consumers,  and  consumer  repre- 
sentatives to  present  their  views  di- 
rectly to  the  District  Director  of  PDA, 
by  seeking  solutions  to  any  problems 
agreed  on  during  this  communication, 
and  by  giving  the  agency  an  opportu- 
nity to  discuss  and  communicate  vital 
health  and  policy  issues  to  the  con- 
cerned public. 

Dated:  March  5.  1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  79-7253  FUed  3-12-79;  8:45  am] 


[4110-03-M] 

(Docket  No.  78N-0416] 

NATIONAL  STANDARDS  FOR  QUAUFICATtONS 
Of  MEDICAL  RAOUnON  TECHNOLOGISTS 

Intont  to  PropoM  RocoNMOondotion* 

AGENCY:  Food  and  Drug  Administra- 
tion. 


NOTICES 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministration (PDA)  plans  to  develop 
recommendations  on  voluntary  nation- 
al standards  for  qualifications  of  medi- 
cal radiation  technologiste.  This  notice 
Is  being  Issued  because  the  FDA  be- 
lieves it  is  necessary  to  have  the  public 
participate  in  the  pr(x:ess  of  develop- 
ing the  content  and  format  of  national 
standards  and  guidance  on  effective 
implementation  of  such  standards. 

DATE:  Comments  by  July  11. 1979. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  Froom.  Bureau  of  Radiologi- 
cal Health  (HFX-460).  Food  and 
Drug  Administration.  E)epartment  of 
Health.  Education,  and  Welfare, 
5600  Fishers  Lane.  RockvUle.  MD 
20857.  301-443-3426. 

SUPPLEMENTARY  INFORMATION: 
Ninety  percent  of  public  exposure  to 
man-made  ionizing  radiation  results 
from  medical  procedures,  primarily  di- 
agnostic x-ray  examinations.  The  Food 
and  Drug  Administration  (FDA)  recog- 
nizes that  much  medical  benefit  is  de- 
rived from  diagnostic  x-ray  examina- 
tions, radiation  therapy,  and  nuclear 
medicine  procedure,  but  any  radiation 
exposure  may  increase  biological  risk 
and  any  unnecessary  exposure  pre- 
sents risk  with  no  benefit.  Regardless 
of  equipment  quality,  medical  radi- 
ation technologists  (those  individuals, 
other  than  licensed  practitioners,  who 
conduct  diagnostic  medical  x-ray  ex- 
aminations, radiation  therapy  proce- 
dures, and  nuclear  medicine  examina- 
tions) exercise  considerable  influence 
over  patient  exposure.  The  actions  of 
these  technolofi^ts  directly  affect  the 
medical  benefit  as  well  as  the  radiolog- 
ical risk  to  the  patient. 

An  estimated  130.000  to  170.000  per- 
sons operate  medical  diagnostic  x-ray 
equipment  In  the  United  States.  In  ad- 
dition, the  medical  radiation  technolo- 
gist workforce  has  approximately 
10.000  persons  employed  in  nuclear 
medlcinenechnology  and  2,000  in  the 
field  of  ionizing  radiation  therapy. 

The  agency  intends  to  develop  rec- 
ommendations on  national  standards 
for  medical  radiation  technologist 
qualifications  to  help  minimize  unnec- 
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essary  medical  radiation  exposure  to 
patients  by  establishing  appropriate 
criteria  for  the  education  and  evalua- 
tion of  competency  of  those  who  con- 
duct such  procedures.  Although  volim- 
tary  national  standards  have  been  de- 
veloped by  professional  organizations, 
not  all  medical  radiation  technologists 
meet  those  standards,  and  where  State 
standards  exist,  there  are  inconsisten- 
cies. Therefore,  the  agency  proposes  to 
develop  recommended  standards  as 
"models"  for  use  by  teaching  institu- 
tions, certifying  organizations,  other 
Federal  agencies,  and  States.  These 
recommendations  would  be  imple- 
mented through  educational  programs 
and  cooperative  activities  with  profes- 
sional organizations  and  State  health 
agencies.  Initial  recommendations 
would  address  the  qualifications  of 
medical  diagnostic  x-ray  personneL 
Subsequent  recommendations  would 
address  qualifications  for  radiation 
therapy  and  nuclear  medicine  tech- 
nologists. 

These  recommendations  will  be  de- 
veloped by  the  FDA  under  the  author- 
ity of  section  356  of  the  Public  Health 
Service  Act.  as  amended  by  the  Radi- 
ation Control  for  Health  and  Safety 
Act  of  1968  (42  U.S.C.  263d)  and  sec- 
tions 301  and  311  of  the  Public  Health 
Service  Act  (42  UJ3.C.  241  and  243). 
Section  356  of  that  act  provides  for 
the  establishment  and  conduct  of  pro- 
grams designed  to  protect  the  public 
health  and  safety  from  electronic 
product  radiation  and  authorizes 
making  recommendations  where  ap- 
propriate. Sections  301  and  311  of  that 
act  provide  the  broad  responsibility  to 
advise  and  promote  cooperation  be- 
tween the  States  on  matters  relating 
to  protecting  the  public  against  speci- 
fied radiation  hazards.  The  Issuance  of 
this  notice  of  intent  is  part  of  the  FDA 
policy  of  early  public  participation  In 
recommendation-development  activi- 
ties. 

This  notice  of  intent  is  also  consist- 
ent with  a  1977  Public  Health  Service 
Report.  "Credentialing  Health  Man- 
power." (HEW  Publication  No.  (OS) 
77-50057).  Recommendation  II  of  the 
report  states: 

National  standards  for  the  credentialing 
of  selected  health  occupations  should  be  de- 
veloped and  continually  evaluated.  Profes- 
sional organizations,  other  elements  in  the 
private  sector,  and  State  governments 
should  play  a  significant  role  In  this  process. 
The  standards  thus  developed  should  be  uti- 
Uzed  for  the  various  purpooes  for  which 
standards  are  required,  including  profes- 
sional certification.  Ucensure.  private  sector 
and  civU  service  employment,  and  third 
party  reimbursement. 

To  assist  In  developing  the  recom- 
mendations the  agency  invltles  com- 
ments and  data  supported  by  rational 
concerning  the  following  questions: 
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1.  What  effect,  and  to  what  extent, 
would  model  national  standards  for 
qualifications  of  medical  radition  tech- 
nologists have  on  radiation  exposure 
of  the  patient?  Please  explain. 

2.  Are  there  effective  alternatives  to 
uniform  national  standards  for  qualifi- 
cations of  medical  radiation  technolo- 
gist that  can  serve  to  promote  the 
goals  of:  (a)  Improving  performance  of 
operators  (both  credentialed  and  non- 
credentialed)  and  (b)  providing  uni- 
formity in  standards  (certification  and 
licensure)?  Please  explain. 

3.  Does  the  present  voluntary  cre- 
dential ing  system  ensure  that  only  ap- 
propriately qualified  operators  per- 
form medical  radiation  procedures? 
What  evidence  exists,  either  pro  or 
con?- 

4.  In  those  States  that  license  tech- 
nologists, have  patient  care  and  radi- 
ation practices  been  improved  over  the 
prelicensure  conditions?  What  data 
exists,  either  pro  or  con?  If  patient 
care  and  practices  have  improved,  is 
the  improvement  attributable  to  licen- 
sure, or  have  other  factors  played  a 
deciding  role? 

5.  What  existing  guidelines  or  stand- 
ards could  be  considerated  in  develop- 
ing uniform  model  national  standards? 
What  exceptions  or  changes  should  be 
considered  in  any  such  existing  guide- 
lines or  criteria? 

6.  Should  continued  competency  re- 
quirements be  considered  in  model 
standards?  If  so.  what  criteria  and 
methods  of  competency  assurance 
should  be  considered? 

7.  Should  the  recommended  model 
standards  include  recognition  for 
those  individuals  currently  performing 
as  medical  radiation  technologists, 
e.g.,  a  "grandfathering"  provision?  If 
so.  what  provisions  should  be  consid- 
ered? 

8.  What  effect  would  model  national 
standards  have  on  the  availability, 
quality,  and  cost  of  medical  radiation 
services  if  the  standards  were  promul- 
gated by  standard-setting  organiza- 
tions? Please  explain. 

9.  What  other  factors  should  be  con- 
sidered in  developing  model  national 
standards  (e.g.,  the  economy.  Job 
marlcet.  etc.)? 

10.  Would  existing  standard-setting 
organizations  be  likely  to  adopt  a 
model  national  standard?  To  what 
extent? 

11.  How  could  model  national  stand- 
ards be  most  effectively  implemented? 
Would  the  benefits  to  he  accrued  from 
a  national  model  outweigh  the  cost  In- 
curred by  standard-setting  organiza- 
tions for  administration  of  the  recom- 
mended model  standards? 

12.  Should  the  proposed  voluntary 
standards  be  written  to  include  qualifi- 
cations for  dental,  ultrasonic,  and  mi- 
crowave diathermy  personnel? 


13.  Should  the  development  of 
model  national  standards  t>e  expanded 
to  include  qualifications  for  those  li- 
censed practioners  (e.g..  physicians, 
dentists,  chiropractors,  podiatrists, 
and  osteopaths)  who  themselves  per- 
form or  supervise  others  performing 
medical  radiation  procedures?  Please 
explain. 

Interested  persons  wishing  to  pro- 
vide information  on  these  questions  or 
other  relevant  topics  for  use  in  devel- 
oping voluntary  recommendations  on 
model  national  standards  for  qualifica- 
tions of  medical  radiation  technolo- 
gists may.  on  or  before  July  11.  1979. 
send  their  written  comments,  views, 
and  data  to  the  Hearing  Clerli  (HFA- 
305).  Food  and  Drug  Administration. 
Rm.  4-65,  5600  Plshers  Lane.  Rock- 
ville,  MD  20857.  Pour  copies  of  all 
comments  should  be  submitted,  except 
that  individuals  may  submit  single 
copies  of  comments.  Comments  should 
be  identified  with  the  Hearing  CHerk 
docket  number  found  in  brackets  in 
the  heading  of  this  do(mment.  Com- 
ments may  be  seen  in  the  above- 
named  office  between  9  a.ra.  and  4 
p.m.,  Monday  through  Friday.  The 
recommendations  that  are  drafted 
after  considering  the  comments  will  be 
proposed  in  the  Ptderal  Register,  and 
futher  public  comment  will  be  invited. 

This  notice  of  Intent  is  issued  under 
the  Public  Health  Service  Act  as 
amended  by  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968  (sec. 
356.  82  Stat.  1174-1176  (42  U.S.C. 
263d»  and  under  authority  delegated 
to  the  Commission  (21  CFR  5.1). 

Dated:  March  5.  1979. 

William  P.  Randolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-7252  Filed  3-12  79:  8:45  ami 
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f—4  and  Dru9  AdminittraMon 

(Docket  No.  78P-01931 

•AOTtAON-fOlYMYXIN  t-NCOMYCIN 
TOfKAl  OINTMEMT 

ix«iRpti«n  FrMB  Cartiftcofi*!* 

AGENCY:  Food  and  Drug  Administra 
tion. 

ACTION:  Notice. 

SUMMARY:  The  Commissioner  of 
Food  and  Drugs  announces  approval 
of  a  petition  requesting  that  the  anti- 
biotic drug  product  Neosporin  "*  Topi- 
cal Ointment  (bacitracin-polymyxin  B- 
neomycin  topical  ointment)  be 
exempted  from  the  batch  certification 
requirements  for  antibiotic  drugs.  The 
Commissioner  has  reviewed  pertinent 


information  and  has  concluded  that 
the  petitioner  meets  the  conditions  for 
exemption  specified  in  the  antibiotic 
drug  regulations.  The  agency  has  noti- 
fied the  petitioner  by  letter  that  the 
petition  has  been  approved  and  is  issu- 
ing this  notice  in  compliance  with  the 
regulations. 

EFFECTIVE  DATE:  March  13.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Nathan  M.  Kight.  Bureau  of  Drugs 
(HFD-30).  Food  and  Drug  Adminis- 
tration. Department  of  Health.  Ektu- 
cation.  and  Welfare.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
5220. 

SUPPLEMENTARY  INFORMATION: 
Section  507(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
357(a))  requires  batch  ceriiflcatlon  of 
all  antibiotic  drugs  and  any  derivative 
thereof.  To  be  certified,  the  drug  must 
have  the  characteristics  of  identity, 
strength,  quality,  and  purity  that  have 
been  prescribed  by  regulation  as  neces- 
sary to  ensure  the  safety  and  efficacy 
of  the  drug.  Under  section  507(c)  of 
the  act.  the  Commissioner  may  pro- 
mulgate regulations  exempting  an 
antibiotic  drug  from  certification  if 
certification  is  not  necessary  to  ensure 
safety  and  efficacy  of  use.  The  antibi- 
otic drug  regulations  in  $433.1  (21 
CFR  433.1)  establish  procedures  for 
obtaining  exemption  from  batch  certi- 
fication of  topical  antibiotic  drugs. 

On  June  19.  1978.  the  Burroughs- 
Wellcome  Co..  Research  Triangle 
Park.  NC.  filed  a  petition  requesting 
that  Neosporin™  Topical  Ointment 
(bacitracin-ploymyxin  B-neomycin)  be 
exempt  from  batch  certification  as 
prescribed  by  f448.510e  (21  CFR 
448.5 lOe).  A  copy  of  the  petition  is  on 
file  at  the  office  of  the  Hearing  Clerk. 
Food  and  Drug  Administration. 

The  Commissioner  reviewed  the  data 
and  information  submitted  as  part  of 
the  petition,  as  well  as  the  certifica- 
tion history  of  the  drug.  Based  on  au- 
thority provided  in  section  507  of  the 
act  and  under  the  conditions  of  f  433.1. 
the  Commissioner  has  concluded  that 
batch  certification  of  bacitracin-poly- 
myxin B-neomycin  topical  ointment, 
Burroughs-Wellcome,  is  not  necessary 
to  ensure  safety  and  efficacy  on  the 
drug. 

In  accordance  with  section  507(e)  of 
the  act  and  9433.1(f),  any  antibiotic- 
containing  drug  for  human  use 
exempted  under  §433.1  is  considered 
subject  to  section  505  of  the  act  (21 
U.S.C.  355).  This  action  also  consti- 
tutes an  approval  of  a  new  drug  appli- 
cation under  §  314.1  (21  CFR  314.1)  for 
the  exempted  antibiotic-containing 
drug. 

The  Commissioner  has  determined 
that  this  document  does  not  contain 
an  agency  action  covered  by  S  25.1(b) 


(21  CFR  2S.l(b))  and,  therefore,  con- 
sideration by  the  agency  of  the  need 
for  preparing  an  environmental 
impact  statement  is  not  required. 

The  petitioner  has  been  notified 
that  the  petition  is  granted  and  batch 
certification  of  Neosporin™  Topical 
Ointment  (bacitracin-polymyxin  B- 
neomycln  topical  ointment),  manufac- 
tured at  the  Burroughs-Wellcome  Co., 
Research  Triangle  Park.  NC.  facility, 
is  no  longer  required. 

Dated:  March  6. 1979. 

William  F.  Randolph. 
^  Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-7477  Piled  3-12-79:  8:45  am] 
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[Docket  No.  78P-0268] 
CAUIOCHCM-KHMNG  CORP. 

Pofwl  tacowiwiidwWon  •«  f •fWoii  f*r 
R«<i«*»)fic«tien 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  The  agency  is  publishing 
for  public  comment  the  recommenda- 
tion of  the  Clinical  Toxicology  Device 
Classification  Panel  that  serum  alco- 
hol control  be  reclassified  from  class 
III  (premarket  approval)  into  class  I 
(general  controls).  This  recommonda- 
tion  was  made  after  review  of  a  reclas- 
sification petition  filed  by  Calbiochem- 
Behrlng  Corp..  San  Diego,  CA  92112. 
After  reviewing  the  Panel  recommen- 
dation and  any  public  comments  re- 
ceived, the  agency  will  approve  or 
deny  the  reclassification  by  order  in 
the  form  of  a  letter  to  the  petitioner. 
The  agency's  decision  on  this  reclassi- 
fication petition  will  be  announced  In 
the  Federal  Register. 

DATE:  Comments  by  April  12,  1979. 

ADDRESS:  Written  conunents  (pref- 
erably four  copies)  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug  Ad- 
ministration. Room  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

S.  K.  Vadlamudi.  Bureau  of  Medical 
Devices  (HFK-440),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910.  301-427- 
7234. 

SUPPLEMENTARY  INFORMATION: 
On  August  10,  1977,  Calbiochem-Behr- 
ing  Corp..  San  Diego.  CA  92112,  sub- 
mitted to  the  Food  and  Drug  Adminis- 
tration (FDA)  a  premarket  notifica- 
tion under  section  SlOCk)  of  the  Feder- 
al Food.  Drug,  and  Cosmetic  Act  (21 
UJS.C.  360(k))  stating  that  it  intended 
to  market  a  device,  which  the  manu- 


facturer calls  "serum  alcohol  control." 
After  reviewing  the  information  in  the 
premarket  notification,  the  Commis- 
sioner of  Food  and  Drug  determined 
that  the  device  is  not  substantially 
equivalent  to  any  device  that  was  In 
commercial  distribution  before  May 
28,  1976;  nor  is  the  device  substantially 
equivalent  to  a  device  that  has  been 
placed  in  commercial  distribution 
since  that  date  and  subsequently  re- 
classified. Upon  this  determination, 
the  device  is  automatically  classified 
into  class  ni  under  section  513(fKl)  of 
the  act  (21  U.S.C.  380c(fKl)). 

Under  section  515<aK2)  of  the  act 
(21  U.S.C.  360e(aK2)).  before  a  device 
that  is  in  class  III  under  section 
513(fKl)  of  the  act  can  be  marketed,  it 
must  either  be  reclassified  under  sec- 
tion 513(fK2)  of  the  act  or  have  an  ap- 
proval of  an  application  for  premarket 
approval  under  section  515  of  the  act. 
unless  there  is  in  effect  for  the  device 
an  investigational  device  exemption 
under  section  520(g)  of  the  act  (21 
U.S.C.  360J(g)). 

On  July  10.  1978.  Calbiochem-Behr- 
ing  Corp.  submitted  to  FDA  a  reclassi- 
fication petition  for  the  device.  Sec- 
tion 513(fK2)  of  the  act  requires  FDA 
to  refer  a  reclassification  petition  to 
the  appropriate  classification  panel 
and  to  receive  a  recommendation  on 
whether  to  approve  or  deny  the  peti- 
tion within  90  days  after  referral.  The 
act  also  requires  FDA  to  provide  an 
opportunity  for  interested  persons  to 
submit  data  and  views  to  the  paneL 
FDA  ordinarily  meets  the  latter  re- 
quirement by  scheduling  an  open 
panel  meeting  on  the  petition.  Howev- 
er, in  this  CAse  a  meeting  of  the  Clini- 
cal Toxicology  Device  Classification 
Panel  could  not  be  scheduled  so  as  to 
enable  the  Panel  to  make  its  recom- 
mendation within  the  required  90  day 
period.  As  a  result,  FDA  obtained  a 
recommendation  on  this  petition  by 
mailing  It  to  voting  Panel  members. 
The  agency  also  published  in  the  Fed- 
eral Register  of  September  26.  1978 
(43  FR  43553)  a  notice  Inviting  inter- 
ested persons  to  submit  data.  Informa- 
tion, and  views  for  consideration  by 
the  Panel.  The  notice  stated  that  any 
data,  information,  and  views  submit- 
ted by  October  26,  1978.  would  be 
mailed  to  the  Panel  members  for  their 
consideration  before  recommendations 
were  made.  No  data,  information,  and 
views  were  submitted.  The  recommen- 
dations of  the  Panel  member  that  the 
device  be  reclassified  Into  class  I  were 
received  by  November  1, 1978, 

To  determine  the  proper  classifica- 
tion of  the  device,  the  Panel  consid- 
ered the  criteria  in  section  513(a)(1)  of 
the  act. 

For  the  purpose  of  classification,  the 
Panel  assigned  to  this  generic  t3^pe  of 
device  the  name  "alcohol  control"  and 
described  this  tsrpes  of  device  as  a  con- 


trol material  used  to  measure  the  pre- 
cision of  analytical  systems  for  deter- 
mination of  alcohol  in  blood. 

SmcMART  OP  the  Reasons  for  the 
Recommendation 

The  Panel  made  the  following  deter- 
minations in  support  of  its  recommen- 
dation: 

The  device  is  neither  life  sustaining 
nor  life  supporting,  and  it  is  not  an  im- 
plant. General  controls  are  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

StTMMART  OP  THE  DATA  UPON  WHICH 

THE  Recommendation  Is  Based 

To  determine  the  safety  and  effec- 
tiveness of  the  device,  in-house  studies 
were  conducted  to  verify  the  presence 
of  ethanol,  to  measure  uniformity  of 
content,  and  to  demonstrate  stability 
in  the  reconstituted  and  dry  states. 
The  presence  of  ethanol  in  the  control 
was  verified  by  the  alcohol  dehydro- 
genase enzymatic  method  and  gas 
chromatography.  The  data  showed 
that  there  is  good  agreement  with 
these  studies.  The  Panel  believes  that 
these  studies  adequately  support  the 
claims  made  for  the  device. 

The  Panel  also  noted  that  there  is  a 
potential  risk  of  transmission  of  hepa- 
titis due  to  the  human  serum  matrix. 
Although  the  device  has  been  certified 
non-reactive  for  hepatitis  B  surface 
antigen  by  the  required  FDA  test,  the 
device  should  be  considered  potential- 
ly hazardous  and  be  handled  with 
care.  The  Panel  recommencis  that  the 
devicse  be  labeled  accordingly. 

The  petition  is  on  file  In  the  office 
of  the  Hearing  Clerk,  address  noted 
above. 

Dated:  Marcb  6. 1979. 

WnxiHtt  F.  Randolph. 
Acting  Auociate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-7475  FUed  3-12-79;  8:45  am] 
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[Docket  No.  79M-0020] 

WESLEY-JESSm,  MC 

PrMHorkat  Approval  of  Dwrasoft  Centad  Uns 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (FDA)  announces  approv- 
al of  the  application  for  premarket  ap- 
proval under  the  Medical  Device 
Amendments  of  1976  of  the  Durasoft 
(phemfilcon  A)  Contact  Lens  spon- 
sored by  Wesley-Jessen.  Inc..  Chicago. 
IL.  After  reviewing  the  Ophthalmol- 
ogy Device  Classification  Panel's  rec- 
ommendation. FDA  notified  the  spon- 
sor that  the  application  was  approved 
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because  the  device  had  been  shown  to 
be  sa/e  and  effective  for  uae  as  recom- 
mended in  the  submitted  labeling. 

DATE:  Petitions  for  administrative 
review  by  April  12.  1979. 

ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  addres3ed  to  the  Hear- 
ing Clerk  (HFA-305).  Pood  and  Drug 
Administration.  Rm.  4-65.  5600  Fish- 
ers Lane.  Rockvilie.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Keith  Lusted.  Bureau  of  Medical  De- 
vices (HFK-402),  Food  and  Drug  Ad- 
ministration.' Department  of  Health. 
Education,  and  Welfare.  8757  Geor- 
gia Ave..  Silver  Spring.  MD  20910, 
301-427-7550. 

SUPPLEMENTARY  INFORMATION: 
The  sponsor.  Wesley-Jessen.  Inc..  Chi- 
cago. IL  60603.  submitted  an  applica- 
tion for  premarket  approval  of  the 
Durasoft  (phemfilcon  A)  Contact  Lens 
to  FDA  on  February  17.  1976.  The  ap- 
plication was  resubmitted  on  Novem- 
ber 24.  1976.  The  application  was  re- 
viewed by  the  Opthalmulogy  Oevice 
Classification  Panel,  and  FDA  adviso- 
ry committee,  which  recommended  ap- 
proval of  the  application.  On  Novem- 
ber 14.  1978.  FDA  approved  the  appli- 
cation by  a  letter  to  the  sponsor  from 
the  Director  of  the  Bureau  of  Medical 
Devices. 

Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (Pub.  L. 
94-295;  90  Stat.  539-583)  (the  amend- 
ments), soft  contact  lenses  were  regu- 
lated as  new  drugs.  Because  the 
amendment.s  broadened  the  definition 
of  the  term  device"  m  section  201(h) 
of  the  Federal  Food.  Drug,  and  Cas- 
metic  Act  (21  U.S.C.  321(h)).  .soft  con- 
tact lenses  are  now  regulated  as  class 
III  devices  (premarket  approval).  As 
FDA  explained  in  a  notice  published 
in  the  Federal  Recistlr  of  December 
16.  1977  (42  FR  63472).  the  amend- 
ments provide  transitional  provisions 
to  ensure  continuation  of  premarket 
approval  requirements  for  class  III  de- 
vices formerly  regarded  as  new  drugs. 

A  summary  of  the  information  on 
which  FDA  s  approval  is  based  is  avail- 
able upon  request  from  the  Hearing 
Clerk  (address  above).  Requests 
should  be  identified  with  the  name  of 
the  device  and  the  Hearing  Clerk 
docket  number  found  in  brackets  in 
the  heading  of  this  document. 

Off^rtukity  roR  Administrative 
Review 

Section  515(g)  of  the  act  (21  U.S.C. 
360e<g»  authorizes  any  interested 
person  to  petition  for  administrative 
review  of  the  FDA  d»Tision  to  appro\e 
this  application.  A  petitioner  may  re- 
quest either  a  formal   iteariiig   imder 
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Part  12  (21  CPR  Part  12)  of  the  PDA 
administrative  practices  and  proce- 
dures regulations  or  a  review  of  the 
application  and  FDA's  action  by  an  in- 
dependent advisory  committee  of  ex- 
perts. A  petition  must  be  in  the  form 
of  a  petition  for  reconsideration  of 
FDA  action  under  $  10.33(b)  (21  CFR 
10.33(b)).  A  petition  must  designate 
the  form  of  review  that  the  p«'tltioner 
reque.sts  (hearing  or  li»dep*'ndent  advi- 
sory committee)  and  must  be  accompa- 
nied by  supporting  data  and  informa- 
tion showing  that  there  is  a  genuine 
and  substantial  issue  of  material  fact 
for  resolution  throut(h  administrative 
review.  After  reviewing  any  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  by  a  notice  pub- 
lished in  the  Pedkral  Rzvister.  If 
FDA  grants  the  petition,  the  notice 
will  state  the  issues  to  be  reviewed,  the 
form  of  review  to  be  used,  the  persons 
who  may  participate  In  the  review,  the 
time  and  place  where  the  review  will 
occur,  and  other  details. 

Petitioners  may  any  time  on  or 
before  April  12,  1979.  file  with  the 
Hearing  Clerk  (HFA  305).  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockvilie,  MD  20857. 
four  copies  of  each  petition  and  sup- 
porting data  and  information,  identi- 
fied with  the  name  of  the  device  and 
the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of 
this  document.  Received  petitions  may 
be  seen  In  the  above  office  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

Dated:  March  6.  1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regula  lory  Affa  i  rs. 

(FR  Doc.  79-7478  PJI*^  S-12  79:  •45  am) 


Dated:  March  9.  1979. 

William  P.  Rawdolph. 
Acting  Assoicate  Commissioner  for 
Regvdatory  Affairs. 

(FR  Doc.  79-77S7  FUed  S-12-79;  10:57  am). 
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•OAio  or  nA  txpf  ITS 

AGENCY:  Pood  and  Drug  Administra 
tion. 

ACTION:  Notice. 

SUMMARY:  The  Board  of  Tea  Ex- 
perts meeting  announced  by  notice  in 
the  Federal  Register  of  March  2.  1979 
(44  FR  11834)  for  March  12  and  13, 
1979.  has  t>een  changed  to  10  a.m., 
March  15  and  16.  1979.  in  Rm.  700.  850 
Third  Ave..  Brooklyn.  NY. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  H.  Dick.  Food  and  Drug  Ad 
ministration.  850  Third  A\e  .  Brook- 
lyn. NY  11232  212  965  5739. 


(4nO-84-M] 

MIGRANT  Hf  ALTH,  COMMUNITY  HEALTH 
Cf NTfIS,  ANO  FAMILY  flANNINC 

AnwMwciwtH  af  Pr*AKf<vity/iff«<tiv«fi«*( 


This  notice  sets  forth  indicators 
which  the  Health  Services  Administra- 
tion will  use  in  evaluating  continu- 
ation and  competing  extension  grant 
applications  for.  and  monitoring  of. 
primary  health  care  centers  under 
Sections  329  and  330  and  Title  X  of 
the  Public  Health  Service  Act  (relat- 
ing, respectively,  to  Migrant  Health. 
Community  Health  Centers,  and 
Family  PlanrUng).  For  the  purposes  of 
this  notice,  a  "primary  health  care 
center"  means  a  program  which  pro- 
vides at  least  first-contact  primary 
physician  services,  referral  to  other 
meidical  services,  and.  as  appropriate 
in  the  context  of  the  program,  the 
provision  of  emergency  medical  care 
and  supplemental  health  services. 
Regulations  have  t)een  i.v;ued  govern- 
ing each  of  these  programs,  respective- 
ly, 42  CFR  Parts  58.  51c,  and  59.  These 
regulations,  among  other  things,  list 
the  requirements  for  .specific  services 
to  be  provided  and  enumerate  the  fac- 
tors to  be  considered  in  evaluating 
grant  applications.  The  evaluation  fac- 
tors in  each  of  these  regulations  in- 
clude the  extent  to  which  the  project 
carries  out  program  requirements,  the 
extent  to  which  the  project  is  effi- 
ciently managed,  and  the  extent  to 
which  there  is  effective  service  utiliza- 
tion (42  CFR  51C.204.  51C.305.  51C.404. 
56.204.  56.305.  56.404.  56.504,  56.604. 
and  59.6). 

In  reviewing  compliance  with  the 
rvfulatory  provisions  and  making 
Judgments  under  grant  evaluation  and 
award  criteria,  the  Health  Services  Ad- 
ministration (HSA)  will  use  the  indica- 
tors set  forth  below.  Although  prima- 
ry health  care  centers  funded  under 
these  programs  are  diverse  operations, 
HSA  has  a  responsibility  to  evaluate 
and  monitor  centers  by  the  use  of  uni- 
form criteria.  These  objective,  uniform 
performance  criteria  will  assure  cen- 
ters of  equitable  assessment  and 
enable  routine  monitoring  of  the  fac- 
tors which  have  impact  on  the  cost 
and  quality  of  health  services.  Applica- 
tion of  these  indicators  by  the  centers 
will  provide  for  the  effective  use  of 
limited  program  funds  and  thereby 
make  the  health  services  available  to  a 
greater  number  of  persons  in  need  of 
them. 


Program  Iitoicators 

CLINICAL  EryBCTIVENESS  IirDICATORS 

A  major  purpose  of  establishing 
clinical  effectiveness  measures  is  to  de- 
scribe the  minimum  components  of  a 
quality  assurance  system  for  ambula- 
tory care  projects  that  provide  preven- 
tive health  services  in  the  areas  of  pe- 
diatric, adolescent,  maternity,  and 
adult  care.  Clinical  indicators  are  mea- 
surements of  performance  in  these  pri- 
ority clinical  areas.  The  HSA  has  fo- 
cused on  services  that  can  have  signifi- 
cant impact  on  the  health  status  of  in- 
dividuals and  is  working  to  contain  the 
cost  of  providing  these  services.  A 
system  will  be  established  to  track 
whether  at-risk  patients  are  receiving 
the  required  services. 

1.  Immunization.  At  least  90  percent 
of  records  on  pediatric  patients  (age  17 
and  under)  must  have  documentation 
of  complete  immunization. 

2.  Prenatal  Care,  Each  project  will 
be  required  to  enroll  a  project-specific 
number  of  patients  for  provision  of 
prenat«J  services,  either  within  the 
project  or  through  referral  to  a  com- 
prehensive maternal  care  program, 
e.g..  Maternity  and  Infant  Care  proj- 
ect. The  project-specific  goal  will  be 
established  relative  to  the  numl)er  of 
persons  served  by  the  project  and  the 
crude  birth  rate  per  thousand  in  the 
project's  service  area. 

3.  Family  Planning  Counseling  for 
Adolescents.  At  least  90  percent  of  pa- 
tients aged  19  years  or  under  receiving 
medical  family  planning  services  must 
have  a  documented  counseling  session 
prior  to  or  at  the  time  of  receiving  any 
family  planning  method. 

4.  Pap  Smear  Folio wup.  AU  Pap 
smears  reported  as  Class  III.  IV,  and  V 
must  have  documented  foUowup  and 
further  diagnostic  study  within  6 
weeks  by  a  gynecologist  (within  the 
clinic  or  by  referral).  Where  availabil- 
ity of  gynecologists  is  limited  In  the 
service  area,  the  HEW  Regional  Office 
may  be  requested  to  approve  alterna- 
tive referral  providers.  • 

5.  Hypertension  Screening.  No  less 
than  90  percent  of  records  on  patients 
age  10  and  over  must  show  a  blood 
pressure  measurement  either  on  the 
most  recent  visit  or  within  the  year 
prior  to  the  most  recent  visit. 

6.  Anemia  Screening.  At  least  90  per- 
cent of  records  on  children  24-27 
months  must  show  a  hemoglobin  or 
hematocrit  measurement,  and  at  least 
90  percent  of  records  on  female  family 
planning  patients  must  show  a  hemo- 
globin or  hematocrit  measurement. 

AOMIH ISTRATIVE  EFTICIElfCT  IlfDICATORS 

1.  Physician  Productivity.  A  range 
of  4.200  to  4.600  onsite  encounters  an- 
nually per  staff  equivalent  physician  is 
the  indicator  for  appropriate  utiliza- 
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tion  of  centers  that  have  been  oper- 
ational for  at  least  2  years. 

NoTC  When  physician  and  midlevel  prac- 
titioner productivity  services  are  integrated 
into  a  team  approach,  this  Indicator  will 
assess  team  productivity. 

2.  Average  Cost  Average  cost  per 
medical  encounter  (excluding  labora- 
tory, X-ray,  and  pharmacy)  shall  be 
between  $16  and  $24  for  all  centers 
that  have  been  operational  for  at  least 
2  years. 

3.  Administrative  Cost  The  total  of 
administration,  housekeeping,  and 
maintenance  costs  must  not  exceed  20 
percent  of  total  direct  and  indirect 
project  costs  for  centers  that  have 
been  operational  for  at  least  2  years. 

4.  Reporting  Compliance.  On  a 
timely  basis,  -all  operational  primary 
health  care  centers  are  expected  to 
submit  complete,  accurate,  and  valid 
reports  in  accordance  with  the  Bureau 
Common  Reporting  Requirements 
(BCRR). 

PR(X:RAM  REVIEW 

Onsite  reviews  of  the  clinical  and  ad- 
ministrative aspects  of  centers  will  be 
conducted  in  an  annual  sampling  of 
centers.  Ten  centers  will  be  visited 
each  quarter,  and.  usually,  the  centers 
selected  for  review  will  be  the  ones 
that  appear  to  be  the  most  deficient 
on  the  clinical  and  administrative  indi- 
cators. The  reviews,  among  other 
things,  will  examine  the  following: 

1.  Efficiency  of  the  center's  charge, 
billing,  and  collection  system  based  on 
unit  costs,  charges  as  a  percentage  of 
reimbursable  costs,  collections  as  a 
percentage  of  billings,  and  assignment 
of  appropriate  charges  for  services 
provided. 

2.  Accuracy  of  reported  data  on  the 
clinical  indicators. 

3.  Accuracy  of  reported  BCRR  cost 
and  utilization  data. 

4.  Patients'  satisfaction  with,  and  ac- 
ceptability of,  services  of  the  center, 
based  on  an  Interview  and  question- 
naire approach. 

ApPLICARILITT  op  IlfVICATORS  TO  OTHER 

Programs 

Consistent  with  applicable  statutory 
and  regulatory  provisions,  these  indi- 
cators will  be  applied  to  projects 
funded  imder  Title  V  of  the  Social  Se- 
curity Act;  Sections  328  and  340  of  the 
Public  Health  Sen  ice  Act;  health  pro- 
jects funded  under  Section  202  of  the 
Appalachian  Regional  Development 
Act  of  1965  and  Section  516  of  the 
Public  Works  and  Economic  Develop- 
ment Act:  National  Health  Service 
Corps  sites  operating  under  Sections 
331-335  of  the  Public  Health  Service 
Act;  and  Health  Underserved  Rural 
Area  Projects  funded  under  Section 
1110  of  the  Social  Seciulty  Act. 
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Eppsct  op  Imsicators 


Notwithstanding  the  above  indica- 
tors, particular  circtunstances  or  con- 
ditions may  warrant  funding  projects 
which  do  not  meet  the  Indicators  but 
which,  when  reviewed  in  the  light  of 
these  circumstances  or  conditions, 
meet  the  basic  evaluation  criteria  as 
set  forth  in  the  applicable  statute  and 
regulations  and,  in  the  Judgment  of 
the  Secretary,  promot^e  the  purposes 
of  the  respective  programs. 

Dated:  February  28, 1979. 

George  I.  LTrHCOTT. 
Administrator, 
Health  Services  Administration. 
[PR  Doc.  79-7464  Filed  S-12-7»:8:45  am] 


[4110-OS-M] 

NoHofMl  NlftflfVMt  #f  HstflNi 

•lOMEINCAL  ENCINEEiiNO  AND 
MSTRUMENTATION  MANCH 

Notice  is  hereby  given  that  the  Divi- 
sion of  Research  Services.  Biomedical 
Engineering  and  Instnimentation 
Branch,  NIH  meeting  of  April  24-26. 
1979  on  "The  Use  of  Microprocessor- 
Based.  'Intelligent'  Machines  in  Pa- 
tient Care"  has  been  cancelled  and 
will  be  rescheduled.  Notice  of  this 
meeting  originally  appeared  in  the 
Federal  Register.  Vol.  44.  No.  17,  page 
5003. 

Dated:  March  5. 1979. 

Sttzakne  L.  Fremeau, 
Committee  Management  Officer, 
National  Institutes  of  Health. 
[FR  Doc.  79-7438  FUed  3-12-79:  8:45  am] 


[411(M»-M] 

8IOMETIY  ANO  mMMKHOGY  CONTIACT 

tEVKW  COMMITTa  J 

^ "     *■  ^    a*  -  -*» 

Notice  is  hereby  given  of  the  cancel- 
lation of  the  meeting  of  the  Biometry 
and'  Epidemiology  Contract  Review 
Committee.  National  Cancer  Institute, 
National  Institutes  of  Health.  March 
16,  1979,  which  was  published  in  the 
Federal  Register  on  February  21, 
1979  (44  FR  10552).  For  further  infor- 
mation  contact  Wilna  A.  Woods,  Ph.D. 
on  301/496-7153.  Westwood  Building. 
Room  821,  Bethesda  Maryland.  This 
meeting  is  cancelled  because  no  con- 
tract proposals  are  scheduled  for 
review  at  this  time. 

Dated:  March  5. 1979. 

StTZAlflfE  L.  FREMEAT7, 

Committee  Management  Officer, 
National  Institutes  of  Health. 
[FR  Doc  79-7437  FUed  3-12-79;  8:45  am] 
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[4110-M-M] 

•OAIO  OF  SOKNTIFIC  COUNSClOtS,  NATK>««- 

Ai  HtAvr,  uma,  amo  ilooo  tHSTnun 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Na- 
tional Heart.  Lung,  and  Blood  Insti- 
tute Board  of  Scientific  Counselors. 
April  25  and  26.  1979.  National  InsU- 
tutes  of  Health.  Building  10.  Room 
7N214.  This  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  5:00  p.m. 
on  April  25  and  from  9:00  a.m.  to  12 
noon  on  April  26  for  discussion  of  the 
general  trends  in  research  relating  to 
cardiovascular,  pulmonary  and  certain 
hematologic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions 
set  forth  in  Section  552b<cK6).  Title  5. 
VB.  Code  Section  10(d)  of  Pub.L.  92- 
463.  the  meeting  will  be  closed  to  the 
public  from  1:30  p.m.  to  adjournment 
April  26.  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Nation- 
al Institutes  of  Health,  including  con- 
sideration of  personnel  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  inva- 
sion of  personal  privacy. 

Mr.  Yorli  Onnen.  Chief,  Public  In- 
quiries and  Reports  Branch.  National 
Hean.  Lung,  and  Blood  Institute. 
Building  31.  Room  5A03.  National  In- 
stitutes of  Health.  Bethesda.  Mary- 
land 20014.  phone  <301)  496-4236.  will 
provide  summaries  of  the  meeting  and 
rosters  of  the  Board  members.  Sub- 
stantive programs  information  may  be 
obtained  from  Dr.  Jack  Orloff.  Direc- 
tor. Division  of  Intramural  Research. 
NHLBI.  NIH  Building  10.  Room 
7N214.  phone  (301)  496-2116. 

Dated  March  5,  1979. 

StJZANNE  L.  PREMEAU. 

Committee  Management  Officer, 
National  Institutes  of  Health. 
[PR  Doc.  79-7435  Piled  3-12-79;  8:45  am) 


[4110-08-Ml 

EPUfPSY  AOVISOIY  COMMITTEE 
M«*«in« 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Epilepsy  Advisory  Committee.  Nation- 
al Institute  of  Neurological  and  Com- 
municative Disorders  and  Stroke,  NIH. 
May  11.  1979.  Room  6C:01.  Federal 
Building.  Bethesda.  MD  20014. 

The  entire  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  5:00  p.m. 
to  discuss  research  progress  and  re- 
search plans  related  to  the  Institute's 
^ilepsy  program.  Attendance  by  the 


NOTICES 

public  will  be  limited  to  space  availa- 
ble. 

Dr.  J.  Kiffin  Penry.  Chief.  Epilepsy 
Branch.  Neurological  Disorders  Pro- 
gram. NINCDS  (Federal  Building. 
Room  114).  National  Institutes  of 
Health.  Bethesda.  MD  20014:  tele- 
phone 301/496-1917.  will  provide  sum- 
maries of  the  meeting,  rosters  of  the 
committee  memt>ers.  and  substantive 
program  Information. 

(Catalog  of  Federal  Domestic  Aaalttance 
Program  No.  13.356.  National  Institutes  of 
Health.) 

Dated:  March  5.  1979. 

StTZAlfHE  L.  FRDfEAU. 

Committee  Management  Officer, 
National  Institutes  of  Health. 
(PR  Doc.  7»-743«  PUed  3-»3-79:  8:45  am] 


r41ia-08-M] 

HEART,  LUNO,  AND  UOOD  RESEAICH 
REVIEW  COMAfUTTEE  A 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Heart.  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart. 
Lung,  and  Blood  Institute.  March  30- 
31.  1979.  Conference  Room  9.  Building 
31.  Wing  C.  NIH  Campus.  Bethesda. 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  March  30.  1979.  from  8:30 
a.m.  to  approximately  9:30  a.m.  to  dis- 
cuss administrative  details  and  to  hear 
reports  concerning  the  current  status 
of  the  National  Heart.  Lung,  and 
Blood  Institute.  Attendance  by  the 
public  will  be  limited  to  space  availa- 
ble. 

In  accordance  with  the  provisions 
set  forth  in  Section  552b(c)(6),  Title  5. 
U.S.  Code  and  Section  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  on  March  30.  1979.  from 
9:30  a.m.  until  the  adjournment  on 
March  31.  1979.  for  the  review,  discus- 
sion and  evaluation  of  individual  grant 
applications.  Th^se  applications  and 
the  discussions  could  reveal  personal 
information  concerning  individuals  as- 
sociated with  the  applications. 

Mr.  York  E.  Onnen.  Chief.  Public  In- 
quiries and  Reports  Branch.  NHLBI. 
NIH.  Room  5A03.  Building  31.  Bethes- 
da. Maryland  20014.  phone  (301)  496- 
4236.  will  provide  summaries  of  the 
meeting  and  rosters  of  the  conunlttee 
members.  Dr.  Arthur  W.  Merrick.  Ex- 
ecutive Secretary.  NHLBI.  NIH.  Room 
552,  Westwood  Building,  Bethesda. 
Maryland  20014.  phone  (301)  496-7917. 
will  furnish  substantive  program  infor- 
mation. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  13.838.  National  Insti- 
tutes of  Health.) 


Dated:  March  5.  1979. 

SiTZAinfc  L.  Premiau. 
Committee  Management  Officer. 
National  Institutes  of  Health. 
[PR  Doc.  79-7433  FUed  3-13-79:  8:45  am] 


[4110-08-M] 

MMORITY  ACaSS  TO  RESEARCH  CAREERS 

REVIEW  COMMITTEE 


[4110-OS-Ml 


MENTAL  RCTARDATIOM  RESEARCH 
COMMITTH 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Ikfental  Retardation  Research  Com- 
mittee. National  Institute  of  Child 
Health  and  Human  Development,  on 
April  16-18.  1979.  in  the  Landow 
Building.  Room  A  1st  floor.  7910 
Woodmont  Avenue,  Bethesda.  Mary- 
land. 

This  meeting  will  be  open  to  the 
public  on  April  16  from  9:00  a.m.  to 
11:00  a.m.  to  discuss  items  relative  to 
the  Conunittee's  activities  including 
announcements  by  the  Chief  'of  the 
Mental  Retardation  and  Developmen- 
tal Disabilities  Branch  and  the  Execu- 
tive Secretary  of  the  Committee. 

In  accordance  with  provisions  set 
forth  in  Sections  5S2b(cM4)  and 
552b(cK6),  Title  5.  .U.S.  Code  and  Sec- 
tion 10(d)  of  Pub.  L.  92-463.  the  meet- 
ing will  be  closed  to  the  public  on 
April  16  from  11:00  a.m.  to  adjourn- 
ment on  April  18  for  the  review,  dis- 
cussion, and  evaluation  of  individual 
grant  applications.  The  applications 
and  the  discussions  could  reveal  confi- 
dential trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the  appli- 
cations. Mrs.  Marjorie  Neff.  Commit- 
tee Management  Officer.  NICHD. 
Building  31.  Room  2A-04.  National  In- 
stitutes of  Health,  Bethesda.  Mary- 
land. Area  Co^e  301.  496  1848.  will 
provide  a  summary  of  the  meeting  and 
roster  of  committee  members.  Dr. 
Stanley  L.  Slater.  Executive  Secretary. 
Mental  Retardation  Research  Com- 
mittee. NICHD.  Landow  Building. 
Room  7C16.  National  Institutes  of 
Health.  Bethesda.  Maryland.  Area 
Code  301.  496-1696.  will  furnish  sub- 
stantive program  Information 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.865.  National  Institutes  of 
Health.) 

Dated:  March  5.  1979. 

Suzanne  L.  Premcad. 
Committee  Management  Officer. 
National  Institutes  of  Health. 
CFR  Doc.  79-7434  FUed  3-13-79:  8:45  am] 


Pursuant  to  I*ub.  L.  92-463,  notice  Is 
hereby  given  of  the  meeting  of  the  Mi- 
nority Access  to  Research  Careers 
Review  Committee.  National  Institute 
of  General  Medical  Sciences,  on  April 
6  and  7.  1979.  1:30  p.m..  in  the  Confer- 
ence Room  at  the  Baker  Hotel,  Dallas. 
Texas. 

This  meeting  will  be  open  to  the 
public  on  April  6,  1:30  p.m.  to  2:30  p.m. 
The  meeting  will  consist  of  opening  re- 
marks and  discussion  of  procedural 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Title  5.  U.S.  Code  552b(cK6), 
the  meeting  will  be  closed  to  the 
public  on  April  6  from  2:30  p.m.  to  5:00 
p.m.  and  on  April  7  from  9:00  until  ad- 
journment, for  the  review,  discussion, 
and  evaluation  of  individual  and  insti- 
tutional grant  applications.  These  ap- 
plications could  reveal  personal  infor- 
mation concerning  individuals  associ- 
ated with  the  applications. 

Mr.  Paul  Deming.  Research  Reports 
Officer.  NIGMS.  Westwood  Building. 
5333  Westbard  Avenue.  Room  9A-05, 
Bethesda.  Maryland  20014.  telephone 
(301)  496-7301.  will  furnish  summary 
minutes  of  the  meeting  and  a  roster  of 
committee  members. 

Substantive  program  information 
may  be  obtaiited  from  Dr.  Prince 
Rivers.  Executive  Secretary, 

Westwood  Building,  Room  9A-17.  Be- 
thesda, Maryland  20014.  telephone 
(301)  496-7941. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13-859.  13-860.  13-861.  13-862. 
General  Medical  Sciences) 

Dated:  March  5,  1979. 

Suzawwe  L.  Premeao, 
Committee  Management  Officer. 
National  Institutes  of  Health. 
(PR  Doc.  79-7433  PUed  3-13-79;  8:45  am] 


[4110-08-M] 

NATIONAL  MAKTES  ADVISORY  ROARO 


Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  Na- 
tional Diabetes  Advisory  Board  on 
April  2  and  3,  1979. 

The  Executive  Committee  meeting 
will  be  held  on  April  2,  1979.  The 
Board  meeting  will  be  held  on  April  3, 
1979.  The  time  and  meeting  location 
may  be  obtained  by  contacting  Mr. 
Raymond  M.  Kuehne.  Executive  Di- 
rector of  the  Board.  P.O.  Box  30174. 
Bethesda.  Maryland  20014.  (301)  496- 
6045. 


NOTICES 

The  meetings,  which  will  be  open  to 
the  public,  are  being  held  to  continue 
review  of  the  status  and  implementa- 
tion of  national  diabetes  programs.  At- 
tendance by  the  public  will  be  limited 
to  sp&ce  available. 

Mr.  Raymond  M.  Kuehne  (address 
above)  will  provide  summaries  of  the 
meeting  and  a  roster  of  the  conunlttee 
members. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847.  National  Institutes  of 
Health.) 

Dated:  March  5. 1979. 

StrzANiTE  L.  Fremeau. 
Committee  Mangement  Officer, 
Nation<il  Institutes  of  Health. 
[PR  Doc.  79-7431  PUed  3-12-79;  8:45  am) 


[4310-84-M] 

DEPARTMENT  OF  THE  INTERIOR 

Rufow  sf  Land  Mone9«m«iit 

omr  Of  MEXICO  outr  continentai  shelf 

OH.ANDOAS 

lnt*fit  T*  Pr*par«  on  Envlrenin*ntal  Impact 
StotMMirt  for  OCS  Sol*  No.  62 

Pursuant  to  section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Bureau  of  Land  Mange- 
ment's  New  Orleans  Outer  Continen- 
tal Shelf  Office  intends  to  prepare  an 
environmental  Impact  statement  (EI6) 
on  the  offshore  oil  and  gas  leasing  pro- 
posal known  as  OCS  Sale  No.  62.  This 
proposed  ssJe  is  tentatively  scheduled 
for  August  1980.  and  may  include  CX:S 
lease  blocks  offshore  Texas.  Louisiana. 
Mississippi.  Alabama  and  Florida.  A 
list  of  296  lease  blocks  (612.683  hect- 
ares; 1.512,797  acres)  has  been  tenta- 
tively selected  for  leasing  considera- 
tion and  further  environmental  study. 

Alternatives  to  be  considered  in  the 
environmental  statement  will  Include 
options  to  delay,  modify,  or  withdraw 
the  proposed  lease  offering. 

A  series  of  meetings  has  been  sched- 
uled to  promote  public  participation  In 
defining  the  significant  issues  that 
relate  to  the  proposed  leasing  action. 
These  meetings  will  generally  adhere 
to  the  following  agenda: 

1.  Introduction- 
Purpose  of  meeting. 

Brief  history  of  CX^  oU  and  gas  leasing 
and  the  EIS  process. 

Information  products  the  New  Orleans 
OC3S  Office  makes  available  to  the  public  to 
facilitate  the  leasing  process. 

Previously  defined  Issues  to  be  considered 
In  the  EIS. 

2.  Presentation  of  public  comment 
and  recommendations  on  other  issues 
of  major  concern. 

3.  Alternatives  to  the  sale,  as  pres- 
ently considered  in  the  EIS  process. 

Interested  persons  are  encouraged  to 
attend  and  present  their  views  at  one 
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of  the  following  locations  (all  meetings 
will  begin  at  7  p.m.): 

Date  and  Location 

March  13,  1979:  Texas  Southmost  College. 
Eldman  Building  No.  I.  80  Fort  Brown 
Street.  Brownsville.  Texas. 

March  13.  1979:  Mississippi  Oulf  Coast 
College.  Jefferson  Davis  CUunpus.  Culfport. 
Mississippi. 

March  14.  1979:  Oalveston  County  Court- 
house, Jury  Assembly  Room,  722  Moody 
Avenue,  Oalveston.  Texas. 

March  20,  1979:  Oulf  Coast  Community 
College.  Language  Arts  Auditorium.  U.S. 
Highway  98.  Panama  CMty,  Florida. 

March  21,  1979:  County  Health  Audito- 
rium. 2251  North  Palafox.  Pensacola.  Flor- 
ida. 

March  21.  1979:  University  of  New  Or- 
leans. University  Center.  Room  210,  New 
Orleans.  Louisiana. 

Mardi  22,  1979:  Alabama  Stete  Docks. 
Port  of  Mobile  at  Water  Street.  Mobile.  Ala- 
bama. 

March  27,  1979:  American  Legion  Hall. 
U.S.  Highway  90.  Morgan  City.  Louisiana. 

Individuals  wishing  to  comment 
orally  at  the  meetings  are  asked  to 
provide  written  copies  of  their  re- 
marks. Supplemental  information  or 
additional  comments  not  presented  at 
the  meetings  should  be  sent  to  the 
New  Orleans  OCS  Office  no  later  than 
April  12.  1979. 

For  further  information  regarding 
the  public  meetings  or  the  Sale  No.  62 
leasing  proposal,  contact  Douglas  J. 
Elvers.  Chief,  Environmental  Assess- 
ment Division,  New  Orleans  OCS 
Office,  Hale  Boggs  Federal  Building. 
Suite  841.  500  Camp  Street.  New  Or- 
leans, Louisiana  70130,  Telephone 
(504)  589-6541  (FTS  682-6541). 

AlUfOLO  E.  PlTTY. 

Acting  Associate  Director.        \ 
Bureau  of  Land  Management     | 

Approved:  March  9,  1979.  ■ 

Guy  R.  Martih,  ] 

Assistant  Secretary 
of  the  Interior. 

(PR  Doc.  79-7671  FUed  3-12-79-.  8:45  am] 


[4310-84-M] 

OULF  Of  MEXICO  OUTBt  CONTINENTAL 
SHELT.  OESTIN  DOME 

laytt  for  CoiisiiH  and  Iwdtwrtlow  of 


This  request  for  Comments  and  Indi- 
cation of  Interest  is  being  published  as 
part  of  the  Department  of  the  Interi- 
or's oil  and  gas  leasing  program  for 
areas  offshore  the  United  SUtes  pur- 
suant to  the  Outer  Continentai  Shelf 
(OCS)  Lands  Act.  as  amended. 

An  area  of  the  Gulf  of  Mexico,  be- 
tween 86  20'  and  87*20'  West  longitude 
has.   in   recent   years,   been   omitted 
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from  consideration  for  oil  and  gas  leas- 
ing at  the  request  of  the  Department 
of  Defense  because  of  military  testing 
operations  in  the  corridor.  Included  in 
the  area  is  part  of  the  so-called  Destin 
Dome,  an  anticline  located  approxi- 
mately 38  nautical  miles  offshore  the 
Florida  panhandle.  Recent  relinquish- 
ment of  OCS  leases  on  the  eastern 
flank  of  the  Destin  Dome  outside  the 
prohibited  corridor  has  raised  the  pos- 
sibility of  redirection  of  military  oper- 
ations to  permit  the  Department  of 
the  Interior  to  now  consider  leasing  on 
the  crest  and  western  part  of  the 
Dome  structure.  No  commitment  has 
been  made  by  the  Department  of  De- 
fense: however,  it  has  agreed  to  con- 
duct a  study  of  the  feasibility  of  relo- 
cating some  of  its  operations  in  the 
area. 

In  the  interim,  so  that  the  environ- 
mental and  other  factors  associated 
with  the  possibility  of  leasing  of 
Destin  Dome  blocics  may  be  consid- 
ered, the  Department  of  the  Interior 
has  included  some  blocks  in  that  area 
In  the  selection  of  tracts  to  t>e  studied 
in  an  environmental  Impact  study  for 
proposed  CX:S  Sale  No.  62.  Western 
and  Central  Gulf  of  Mexico.  The  selec- 
tion of  tracts  for  further  environmen- 
tal analysis  does  not  insure  that  the 
tracts  will  be  subsequently  offered  for 
lease  or  that  they  will  be  deleted  for 
environmental  or  use  conflicts. 

To  assist  the  Department  of  the  In- 
terior during  the  consideration  of  the 
Destin  Dome  area  for  leasing,  it  re- 
quests comments  on  and  Indications  of 
interest  In  the  blocks  listed  t>elow. 

OCS  OmciAi.  Prothaction  Diagram  NH  16- 
8  Destin  Dome 

Blocks:  24.  25.  26.  27.  28.  29.  66.  67.  68.  69.  70. 
71.  72.  73.  110.  111.  112.  113.  114.  115.  116. 
117.  154.  155.  156.  157.  158.  159.  160.  161. 
202.  203.  204.  205.  247.  248.  and  249. 

Specifically,  the  Department  re- 
quests that  those  who  would  be  inter- 
ested in  seeing  these  blocks  considered 
for  lease  offer  indicate  their  priority 
of  interest  by  block  or  groups  of 
blocks.  The  Department  also  requests 
comments  on  possible  environmental 
impact  and  potential  use  conflicts  in 
the  area. 

The  above  OCS  Official  Protraction 
Diagram  is  available  for  $2  from  the 
Manager.  New  Orleans  OCS  Office. 
Bureau  of  Land  Management.  Hale 
Boggs  Federal  Building.  500  Camp 
Street.  Suite  841.  New  Orleans.  Lousl- 
sana  70130. 

Comments  and  expression  of  inter- 
est should  be  submitted  not  later  than 
April  6.  1979.  In  envelopes  labeled 
"Comments  on  tracts  for  leasing— 
Destin  Dome."  They  must  be  submit- 
ted to  the  Director.  Bureau  of  Land 
Management.  Attention:  720.  Depart- 
ment of  the  Interior.  Washington. 
D.C.  20240.  Copies  should  be  sent  to 


NOTICES 

the  New  Orleans  OCS  Manager  at  the 
address  above,  and  to  the  Conserva- 
tion Manager,  Oulf  of  Mexico  OCS 
Operations,  Geological  Survey.  Suite 
336.  Imperial  Office  Building.  3301 
North  Causeway  Boulevard.  Metairie, 
Louisiana  70011. 

Approved:  March  8, 1979. 

Arholo  E.  Petty, 
Acting  Associate  Director, 
Bureau  of  Land  Management 

Heather  L.  Ross, 
Deputy  Assistant  Secretary 
of  the  Interior. 
[FR  Doc.  79-7548  PUed  3-12-79:  8:45  ami 
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RAWLINS  DISTRICT  ORAZINO  ADVISORY 
•OARD 

MMting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of 
the  Rawlins  District  Grazing  Advisory 
Board  will  be  held  on  March  30,  1979. 
The  meeting  will  begin  at  1:00  p.m..  in 
the  conference  room  of  the  Bureau  of 
Land  Management  District  Office  at 
1300  3rd  Street.  Rawlins,  Wyoming. 

The  agenda  for  the  meeting  will  in- 
clude: (1)  The  decision  summary  for 
the  Seven  Lakes  Environmental  State- 
ment Ar^a  and  revision  of  the  Seven 
Lakes  Allotment  Management  Plans: 
(2)  the  expenditure  of  range  better- 
ment and  Advisory  Board  funds  for 
range  Improvements;  (3)  a  public  com- 
ment period  and:  (4)  the  arrangements 
for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:00 
and  2:00  p.nr.,  or  file  written  state- 
ments for  the  Board's  consideration. 
Anyone  wishing  to  make  oral  state- 
ments must  notify  the  District  Man- 
ager. Bureau  of  Land  Management, 
1300  3rd  Street,  P.O.  Box  670.  Raw- 
lins. Wyoming  82301.  by  March  30, 
1979.  Depending  on  the  number  of 
persons  wishing  to  make  oral  state- 
ments, a  per  person  time  limit  may  be 
established  by  the  District  Manager. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the  Dis- 
trict Office  and  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours)  within  30  days 
following  the  meeting. 

Fred  Wolf, 
District  Manager. 

(FR  Doc.  79-7602  Piled  3-12-79:  8:45  am] 


[Coal  Lease  AppUcstlon  C-22676:  Coal  Leue 
Modification  D-0465441 

lANOS  M  ROUTT  COUNTY,  COIO. 

United  States  Department  of  the  In- 
terior, Bureau  of  Land  Management, 
Colorado,  State  Office,  Denver,  Colo- 
rado. Notice  is  hereby  given  that  a 
public  hearing  will  be  held  on  April  3, 
1979  at  7:00  p.m.  in  the  Routt  County 
Courthouse  in  Steamboat  Springs. 
Colorado.  Actions  involving  leasing  of 
certain  coal  resources  in  lands  herein- 
after described  have  been  proposed. 
The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the  Tech- 
nical Examination-Environmental  As- 
sessment Reports  and  on  the  following 
items:  (1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  econom- 
ic recovery  of  the  coal  (2)  the  impact 
that  mining  the  coal  in  the  proposed 
leaseholds  may  have  on  the  area,  in- 
cluded but  not  limited  to  impacts  on 
the  envlroiunent.  agriculture,  and 
other  economic  activities,  and  (3) 
method  of  evaluation  of  the  coal  to  t>e 
offered.  Comments  will  be  accepted 
orally  or  In  writing  and  will  be  consid- 
ered prior  to  taking  final  actions. 

In  addition,  the  public  is  Invited  to 
submit  written  comments  on  the  fair 
market  value  of  the  coal  resources  de- 
scribed herein,  to  the  State  Director. 
BQreau  of  Land  Management.  Room 
700,  Colorado  State  Bank  Building, 
1600  Broadway,  Denver,  Colorado 
80202. 

West  Parcel  of  Coal  Lease  ' 

Application  C-22676 

The  coal  resource  to  be  offered  is 
limited  to  strippable  reserves  to  be 
mined  from  the  Wadge  and  any  over- 
lying coal  bed  in  the  following  de- 
scribed land  located  approximately 
nine  miles  southwest  of  Steamboat 
Springs,  Colorado: 

T.  5  N..  R.  86  W..  6th  P.M.. 

Sec.  2:  Lot  4.  SV^NWV,; 

Sec.  3:  LoU  1.  2.  SEv,NEV4. 
T.  6  N..  R.  86  W..  6th  P.M.. 

Sec.  34:  NHSWW.  SEV4SWM,.  SW^^EV.. 

(Containing  402.29  Acres) 

Coal  Lease  Modification  D-046544 

The  coal  resources  to  t>e  granted 
under  Modification  D-046544  are  in 
the  following  described  land  located 
approximately  4  miles  northwest  of 
Oak  Creek.  Routt  County.  Colorado: 

T.  N..  R  86  W..  6th  P.M.. 

T.  4  N..  R.  86  W..  6th  P.M.. 


Sec.  22:  SWViNWVi 

(Containing  40  Acres) 

Notice  of  availability:  The  Technical 
Examination-Environmental  Assess- 
ment Reports  will  be  available  for 
review  In  the  Craig  District  Office, 
Bureau  of  Land  Management.  455  Em- 
erson Street.  P.O.  Box  248,  Craig. 
Colorado  81625. 

A  copy  of  the  Technical  Examina- 
tion-Environmental Assessment  Re- 
ports, the  case  files  and  the  comments 
submitted  by  the  public  on  fair  market 
value,  except  those  portions  identified 
as  proprietary  by  the  commenter.  will 
be  available  for  public  inspection  at 
the  Bureau  of  Land  Management. 
Room  700.  Colorado  State  Bank  Build- 
ing, 1600  Broadway,  Denver,  Colorado 
80202. 

Andrew  W.  Heard,  Jr., 
Leader,  Craig  Team, 
Branch  of  Adjudication. 

[FR  Doc.  79-7592  Filed  3-12-79:  8:45  am) 


[4310-03-M] 

H«r<ta9*  CoAMfvation  an4  R«cr«at{on  S*rvic« 

NATIONAL  REGISTER  Of  HISTORIC  PLACES 

NoMfkotion  of  Pending  Memination* 

Nominations  for  the  following  prop- 
erties being  considered  for  listing  in 
the  National  Register  were  received  by 
the  Heritage  Conservation  and  Recre- 
ation Service  before  March  2,  1979. 
Pursuant  to  section  60.13(a)  of  36  CFR 
Part  60,  published  in  final  form  on 
January  9,  1976,  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forward- 
ed to  the  Keeper  of  the  National  Reg- 
ister, Office  of  Archeology  and  Histor- 
ic Preservation.  U.S.  Department  of 
the  Interior.  Washington.  DC  20240. 
Written  comments  or  a  request  for  ad- 
ditional time  to  prepare  comments 
should  be  submitted  by  March  19. 
1979. 

William  J.  Murtagh. 
Keeper  of  the  National  Register. 

CALIFORNIA 

Sacramento  County 
Sacramento.  Hotel  Senator,  1121  L  St. 

San  Diego  County 
San  Diego.  WatU  Building,  520  E  St. 

Santa  Cruz  County 

Saratoga  vicinity.  Saratoga  Toll  Road,  W  of 
Saratoga  off  CA  35. 

Sonoma  County 

SanU  Rosa.  Park  Apartments,  300  SanU 
Rosa  Ave. 


I  NOTIOES 

Santa    Rosa.     Railroad    S<juare    District, 

roughly  bounded  by  3rd.  Davis.  Wilson. 

6th  Sts.  and  Santa  Rosa  Creek. 
Windsor  vicinity.  Laughlin,  lames  H.  and 

Frances  E.,  House,  SE  of  Windsor  on  Lone 

Redwood  Rd. 

Stanislaus  County 

La  Orange,  La  Orange  Multiple  Resource 
Area.  CA  132.  -^ 

Tulare  County 
Visalia.  Hyde  House,  500  S.  Court  St. 

FLORIDA 

Escambia  County 

Pensacola.  Louisville  and  Nashville  Passen- 
ger Station  and  Express  Building,  239  N. 
Alcaniz  St. 

Marion  County 

Ocala.  Coca-Cola  BotUing  Plant,  939  N. 
Magnolia  Ave. 

Palm  Beach  County 

Bojmton  Beach.  Boynton  Woman's  Club, 
1010  S.  Federal  Hwy. 

GEORGIA 

Clarke  County 

Athens.  Hamilton,  Dr.  James  S.,  House 
(Alpha  Delta  Pi  Soronty  House)  150  S. 
MUledge  Ave. 

IOWA 

Tama  County 
Toledo.  Wieting  Theater,  101  S.  Church  St, 

KANSAS 

Ford  County 

Dodge  City.  Dodge  City  Public  Library,  2nd 
and  Spruce  Aves. 

Shawnee  County 
Wakarusa.  Wakarusa  Hotel,  lAain  St. 

MARYLAND 

Frederick  County 

Frederick  vicinity,  Saleaudo.  S  of  Frederick 
of  MD  28. 

MICHIGAN 

Leelanau  County 

Glen  Haven  vicinity.  Sleeping  Bear  Point 
Life  Saving  Station,  N  of  Glen  Haven. 

MISSOURI 

Boone  County 

Centralia.  Chatol  IF.  Gano  Chance  House) 
543  S.  Jefferson  St. 

St  Louis  County 

Florissant.  SL  Ferdinand  City  MultipU  Re- 
source Area. 

NEBRASKA 

Adams  County 

Hastings.  Nowlan-Dietrich  House,  1105  N. 
Kansas  Ave. 
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Qage  County 


Beatrice,    Beatrice    Chautowjua    Pavilion, 
and  Gatehouse,  6th  and  Grable  Sts. 

Wayne  County 

Wayne,    Wayne    County    Courthouse,    510 
Pearl  St. 

N9W  1 9flK 

Onondaga  County 

Skaneateles  vicinity.  Community  Place,  S  of 

Skaneateles  at  725  Sheldon  Rd. 
Syracuse.  King,  Polaski,  House,  2270  Valley 

Dr. 

)  Suffolk  County 

Lloyd  Harbor,  Field,  Marshall  III,  Estate. 
iCaumsett)  Lloyd  Harbor  Rd. 

NORTH  CAROLINA 

Buncombe  County 
AsheviUe.  SL  Matthias  Episcopal  Church, 


Valley  St. 


OuHford  County 


Jamestown  vicinity.  McCulloch's  Oold  Mill, 
8  of  Jamestown  off  SR  1153. 

OREGON 

Jackson  County 

Ashland.  BeacK  Baldwin,  House,  348  Harga- 

dine  St. 
Ashland.  First  Baptist  Church,  241  Harga- 

dlneSt. 

Josephine  County 

Grants  Pass.  Croxton,  Thomas,  House,  1002 
'\    NW.  Washington  Blvd. 

Marion  County 

Woodbum.  Old  Woodbum  City  Hall,  550  N. 
IstSt. 

PENNSYLVANU 

Allegheny  County 

Pittsburgh,  Sellers  House,  400  Shady  Ave. 

Butler  County 

Butler,  Lowrle.  Sctl  WalUr,  House,  W.  Dia- 
mond and  S.  Jackson  Sts. 

Centre  County 

Bellefonte  vicinity.  Brockerhoff  Mill,  SW  of 

Bellefonte  on  PA  550. 
Centre  Hall  vicinity.  Neff  Round  Bam,  8  of 

Centre  Hall  off  PA  45. 
Unionvllle.     Vnionville    Historic    District, 

US.  220  and  PA  504. 

Franklin  County 

Mercersburg  vicinity,  Millmont  Farm,  E.  of 
Mercersburg  at  jet.  of  PA  16  and  PA  416. 

Lebanon  County 

Annville.  Annville  Historic  District,  roughly 
bounded  by  Quittapahilia  C:reek.  Lebanon. 
Saylor  and  Marshall  Sts. 

Wayne  County  ^ 

Ledgedale  vicinity,  Lacawac,  E  of  Ledge- 
dale. 
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CaJfioun  County 

St.  Matthews  vicinity.  Buyck't  BluJJ  Archeo- 
Uvical  Site.  S  ml.  KE  of  St.  Matthews. 

CharteMton  Countg 

Kiawah  Lstand.  Bass  Pond  Site.  Shullbred 
Point. 

^iyfteld  County 

MMaMceHo  vicintty.  Fonti  flora  fHanlation. 
S.4  mi.  NE  of  Monticetlo  on  SC  BS. 

LancoMtrr  County 

LancMtrr   KilbumU.  20 A  N.  White  St. 

Nevberry  County 

Newberry.  OaUiunt  (.Matthevit  Moutr)  rJ23 

Main  St 
Pomarta  virinltir.  Pvmana.  SE  of  Pomaria 

on  Ufi  176 

f^iokens  County 

Picliens.  Old  Pickens  Jail.  Johnson  and  Pen 
dieton  St.s 

RicfiUind  County 

Columbia  viciatty.  Brown  i  Ferry  VestrL  E 
of  Columbia. 

Spartanlfurg  County 

Enoree.  Mountain  Shoait  Plantation,  xt.  of 
VS.  221  and  SC  93. 

I  MMnMBAKOTA 

''  Lincoln  County 

Canton  vicinity.  Kruevrr  Dam.  NE  of 
Canton. 

TENNESSH 

ClailMmr  County 
Tazewetl.  Wirr.  Jame*.  House.  Eppes  St. 

Davidson  County 

Nashville.  RichlandWest  End  Hislonc  Dis- 
trict, rouRhly  bounded  by  RR  traclis. 
Murphy  Rd..  Parl(  Circle.  Wilson  and 
Richland  Aves. 

Hamilton  County 

ChattanooKa.  Fort  Wood  Historic  District 
(Fort  Cnigtiton)  roughly  bounded  by  Pal- 
metto. McCalUe.  Cenual  and  5th  Sts. 

PiUmam  County 

Cookeville.  Arcade.  The.  7-13  S.  Jefferson 
Ave 

Smith  Ctrunty 

Carthage.  Smith  County  Courthouse.  Court 
Sq. 

H^Mimaon  Coiin^ 
Prvnklin.  Winstead  House.  S.  Margin  St. 

TfXAS 

Jack  County 

Jacksboro.  Knox.  Jumr*  W..  House.  215 
Knox  St 

Kendall  Couuiy 
Comfort.  Com/ort  Historic  District  TX  71. 


Kimtf  OomUy 

Seville.  Ferry.  Mertr  P.,  Mmue.  1131  14Kh 
Ave.  E. 

Stevens  County 

ColviUe.  Keller  House.  700  N.  Wynne  St. 
Col\-iile.  MeCttVirv.  H.  M..  House,  2t*  Oak 
St. 

«*«ST  yiKOIMA 
Pif  jtun  County 
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KALAUf  AFA  NATIONAL  HISTOIICAl  PAtK 

Aovttotr  coauwssioN 


Notice  is  hereby  riven  Ln  aooordance 
with  the  Federal  Advisory  Committee 
Act  that  a  public  meeting  of  the  Ka- 
laupapa  National  Historical  Parle  Advi 
sory  Commission  will  be  held  in  Hono- 
lulu. Hawaii.  The  meeting  will  be  held 
on  April  3.  1979  and  will  begin  at  1:00 
p.m.  HST  in  Room  6122  of  the  Prince 
Kuhio  Federal  Bufldtng. 

The  purpose  of  the  coaamiasion  is  to 
consult  with  the  Secretary  of  the  Inte- 
rior, or  his  designee,  with  respect  to 
matters  relating  to  the  study  of  the 
feasibility  and  desirability  of  establish 
ing  as  a  unit  of  the  National  Park 
System  all.  or  a  portion  of.  the  lands, 
waters,  and  interest  in'  Kalavao 
County  on  the  ialaruj  of  Molokai. 
Hawaii,  known  as  the  Kalaupapa  Set 
tlement. 

Members  of  the  Commission  are: 

The  Reverend  David  K.  Kaupu.  Honolulu. 

Hawaii  (Chairman) 
Dr.    Richard    Kekuni    Blaisdell.    Honolulu. 

Hawaii 
Mr.  Charles  Busby.  Kalaupapa.  Hawaii 
Mr.  Fred  Cachola.  Honolulu.  Hawaii 
Mr.    Myron   Theodore  Ovgelyk.    Honolulu. 

Hawaii 
Mr.  Paul  Uarada.  Kalaupapa.  Hawaii 
Mr  Christopher  L.  Hart,  WaiJuku.  Ha«-ali 
Mrs  Martha  P  Hohu.  Honolulu.  Hawaii 
Dr.  Pauline  King  Joerger.  Honolulu.  Hawaii 
Mrs      Uarrletie     H.     Joesting.     Honolulu. 

Hawaii 
Mr.  Card  Kealoha.  Honolulu.  Hawaii 
Mr.  Joseph  O.  Kealoha.  Wailuku.  Hawaii 
Mrs     Marion    de   Fries   Peters.    Hoolehua. 

Hawaii 
Mr      Bernard     K.     Punikaia.     Kalaupapa. 

Hawaii 
Mrs.  Velma  Santos.  Wailuku.  HawaU 


Aurora  vicinity.  Rat,  Mane  Tacem.  1  mi.  E 
of  Aurora  on  \3.S.  50  (ix>undary  increase). 


CMumMa  Covtify 

PortaKc  vicinity.  Fort  Winnet>ago  Site.  E  of 
Portage  on  Wl  U. 

[PKDoc.  7»-7144l>U«13'12-1»:8:45am]       ^ 


This  meeting  is  to  crgmnise  the  com- 
mission, review  ttie  Ara/t  alternatives 
study,  and  plan  a  schedule  and  course 
of  action  for  the  future. 

The  meeting  is  open  %m  the  public. 
Anyone  taay  ffle.  with  the  commtesimi. 
a  «'i1Cten  statement  oanceming  mat- 
ters to  be  discussed.  A  siumnar>'  of  the 
meeting  will  be  available  for  public  in- 
spection four  weelts  after  the  wieeting 
at  Ha«-aii  State  Office.  900  Ala  Moana 
Blvd..  Box  5016S.  Honolulu.  Hawaii 
96850. 

Dated:  lilarch  5.  1070. 

HOWAXD  H.  Chapmah. 
Regional       Director.       Western 
Revion.  Nationtd  Ptirk  Service. 

[FR  Doc.  79  7442  Piled  3-12-79:  8:45  amJ 
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OUTH  CONTINCNTAL  SMfU 
•OAIO— rOUCY  COMMITTM 
nC  REGION 


ADVISORY 


This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal  Ad- 
visory Committee  Act.  Pub.  L.  No.  92- 
643.  5  US.C.  App.  I  and  the  Office  of 
ManaRemenl  and  Budget's  Circular 
No.  A -63.  Re\ised. 

The  Mid-Atlantic  Regional  Policy 
Committee  will  meet  on  March  28. 
1979.  from  1:30  p.m.  to  5D0  p.m.  at  the 
Department  of  Health  Building. 
Training  Room  B-107,  John  Pitch 
Plaza.  Trenton.  New  Jersey. 

The  meeting  will  cover  the  following 
principal  subjects: 

(1)  Status  of  Mid-Atlantic  e\plora 
tion  activities. 

(2)  Coordination  of  Federal  agency 
OCS  activities  in  Mid-Atlantic  area. 

(3)  Status  of  regulations. 

(4)  S-year  OCS  Oil  and  Gas  Pro- 
gram. 

(5)  ResulU  of  OCS  sale  49. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  presentations  to  the  Board. 

Such  requests  should  lie  made  by 
March  19  to  the  Mid-Atlantic  Chair- 
man: Glenn  Paulson.  Assistant  Com- 
missioner. Department  of  Environ- 
mental Protection.  P.O.  Box  1390. 
Trenton.  New  Jersey  08618.  609-292- 
2906. 

Minutes  of  the  meeting  will  be  avail- 
able for  public  inspection  and  copying 
6  weeks  after  the  meeting  at  the 
Office  of  OCS  Program  Coordinaiioa. 
Room  4126.  Department  of  the  Interi- 


or. 18th  &  C  Streets.  NW..  Washing- 
ton. D.C. 

Alan  D.  Powms, 
Director,  Office  of  OCS 
Program  Coordination. 

March  5. 1979. 

(PR  Doc.  79-7466  Filed  3-12-79:  8:45  am] 


[4410-01-Ml 

DEPARTMENT  OF  JUSTICE 

UMTB)  STATES  CMONT  JUDGE  NOMINATING 
COMMISSION;  SOUTHERN  NINTH  CttOHT 
PANEL 

A  meeting  of  the  Southern  Ninth 
Circuit  Panel  of  the  United  SUtes  Cir- 
cuit Judge  Nominating  Commission. 
Chairman:  Samuel  L.  Williams,  will  be 
held  on  March  30  and  31.  1979.  at 
10:00  a.m.  in  the  Offices  of  the  State 
Bar  of  California.  555  Franklin  Street, 
Room  205.  San  Francisco.  California 
94102.  This  meeting  will  be  closed  to 
the  public  pursuant  to  Pub.  L.  92-463. 
Section  10(d)  as  amended.  (CF  5 
UJS.C.  552b<cK6).) 

Joseph  A.  San chxs. 
Advisory  Committee 
Management  Officer. 

March  6, 1979. 

[PR  Doc.  79-7597  FUed  3-13-79:  8:45  ami 
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[Docket  No.  79-41 

CHAIUS  J.  MIRKS,  MJ>.,  PITTStUROH. 
PENNSYLVANIA 


Notice  is  hereby  given  that  on  Janu- 
ary 2,  1979.  the  Drug  Enforcement  Ad- 
ministration. £>epartment  of  Justice, 
issued  to  Charles  J.  Burks.  M.D..  Pitts- 
burgh, Pennsylvania,  an  Order  to 
Show  Cause  as  to  why  the  DEA  Certi- 
ficates of  Registration  AB 1694606  and 
AB8205937  issued  to  Respondent  pur- 
suant to  Section  303  of  the  Controlled 
Substances  Act  (21  U.S.C.  823)  should 
not  be  revoked. 

Thirty  days  having  slapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  the  Respondent,  and  written  re- 
quest for  a  hearing  haviog  been  filed 
with  the  Drug  Enforcement  Adminis- 
tration, notice  Is  hereby  given  that  a 
hearing  in  this  matter  will  be  held  on 
Friday.  March  23.  1079.  commencing 
at  10:00  a.m.  in  the  Hearing  Room, 
Room  1210.  Drug  Enforcement  Admin- 
istration. 1405  I  Street.  NW..  Washing- 
ton. D.C. 


NOTICES 

Dated:  March  5,  1979. 

Peter  B.  Bensinger. 

i4dmtnisfrafor. 
Drug  Enforcement  Administration. 
(FR  Doc.  79-7541  FUed  3-12-79:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  cmd  Training  Administration 

PROPOSED  JOB  CORPS  CENTER  AT  THE  SAL- 
VATION ARMY  OFFICERS'  TRAINING 
CENTER  IN  UONX,  NEW  YORK 

Datanaiwotiow  of  Nogativ*  Environmontal 
iMpoct 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice— Finding  of  Negative 
Environmental  Impact. 

SUMMARY:  The  purpose  of  this 
notice  Is  to  announce  a  determination 
by  the  Department  imder  the  National 
Environmental  Policy  Act  and  40  CFR 
Part  1500  that  the  establishment  of  a 
Job  Corps  Center  at  the  Salvation 
Army  Officers'  Training  Center  site 
does  not  constitute  a  major  Federal 
action  which  will  significantly  affect 
the  environment. 

FOR  FURTHER  INFORMATION: 

Contact  Raymond  E.  Young,  Direc- 
tor. Office  of  Job  Corps  and  Young 
Adult  Conservation  Corps.  Room 
6100,  Patrick  Henry  Building,  601  D 
Street,  NW..  Washington.  D.C. 
20213,  Telephone  (202)  376-6995. 

SUPPLEMENTARY  INFORMATION: 
Title  IV  of  the  Comprehensive  Em- 
ployment and  Training  Act  (CETA)  of 
1973,  as  amended,  29  UJS.C.  section 
911  et  seq.,  directs  the  Secretary  of 
Labor  to  establish  Job  Corps  Centers 
to  provide  occupational  training  to  dis- 
advantaged youths  ages  16  through  21. 
The  Secretary  has  issued  regulations 
published  at  29  CFR  Part  97a  to  Im- 
plement the  requirements  of  the  Act. 
(Title  rv  B  of  CETA  as  reauthorized 
by  Pub.  L.  95-524).  Pursuant  to  his  au- 
thority, the  Secretary  Is  planning  to 
establish  a  Job  Corps  Center  at  the 
former  Salvation  Army  Officers' 
Training  Center  location  provided  an 
agreement  can  be  reached  on  acquisi- 
tion of  the  facilities. 

Pursuant  to  40  CFR  Part  1500.  the 
Department  of  Labor  conducted  an  en- 
vironmental assessment  as  part  of  a 
site  utilization  study  and  has  deter- 
mined that  preparation  of  an  environ- 
mental Impact  statement  is  not  re- 
quired since  the  establishment  of  this 
Job  Corps  Center  is  not  a  major  Ted- 
eral  action  which  will  significantly 
affect  the  quality  of  the  himian  envi- 
ronment within  the  meaning  of  40 
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CFR  1500.6(c).  The  proposed  Bronx, 
New  York  Job  Corps  Center  will  be  a 
training  center  with  residential,  nonre- 
sidential and  educational  facilities  for 
approximately  250  disadvantaged 
youth,  men  and  women,  ages  16 
through  21,  who  need  and  can  benefit 
from  intensive  emplo3Tnent-related 
training.  The  function  of  the  center 
and  the  staff  of  approximately  83  will 
be  to  provide  skill  training  In  selected 
vocational  courses  and  continuing 
and/or  remedial  education  in  aca- 
demic subjects. 

The  center  will  be  a  self-contained 
facility  located  at  1771  Andrews 
Avenue,  Bronx.  New  York.  The  site 
surveyed  for  use  by  Job  Corps  consists 
of  two  buildings  covering  113,000  gross 
square  feet. 

Water,  sewage  services  and  natural 
gas  are  provided  by  the  city  of  New 
Yorlt.  With  regard  to  fire  protection, 
there  are  fire  hydrants  on  the  site. 
The  heating,  water  and  wiring  sjrstems 
will  require  extensive  renovation.  No 
new  construction  is  required. 

The  proposed  Job  Corps  Center  will 
be  operated  In  compliance  with  the 
Job  Corps  Environmental  Standards 
published  at  29  CFR  97a.  116,  and  with 
applicable  Federal,  State  and  local  reg- 
ulations concerning  environmental 
health. 

The  proposed  Job  Corps  Center  will 
comply  with  the  water  quality  and  re- 
lated standards  of  the  State  and  local 
Government,  and  with  the  standards 
established  pursuant  to  the  Federal 
Water  Pollution  Control  Act,  33  U.S.C. 
section  1251  et  seq.,  with  Executive 
Order  11752,  and  with  regulations  and 
guidelines  of  the  United  States  Envi- 
ronmental Protection  Agency. 

The  center  Installation  wlU  be  de- 
signed, operated,  and  maintained  so  as 
to  conform  to  Federal  air  quality 
standards,  including  those  found  in 
Executive  Order  11752. 

My  determination  is  that  the  estab- 
lishment and  operation  of  the  center 
will  have  no  adverse  Impact  upon  traf- 
fic, transportation  systems,  pedestrian 
or  vehicular  congestion,  police  protec- 
tion services,  fire  protection  services, 
public  safety,  legal  services,  or  upon 
the  aesthetics  or  residential  quality  of 
the  nearby  area.  I  further  determine 
that  the  establishment  and  operation 
of  the  center  will  have  no  adverse  ef- 
fects upon  ecological  systems,  popula- 
tion distribution,  air  or  water  pollu- 
tion, municipal  services,  or  health  or 
life  support  systems.  Accordingly.  I 
hereby  determine  that  the  establish- 
ment of  such  Job  Corps  Center  will 
not  have  a  significant  adverse  Impact 
upon  the  quality  of  the  htiman  envi- 
ronment of  the  nearby  area,  or  the 
greater  Bronx  commiuiity. 

The  Job  Corps  Center  will  be  operat- 
ed with  the  pass-leave  procediu-es  re- 
quired by  Job  Corps  regulations  and 
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opamtianal  procedures.  I  find  thai  in 
light  ml  tke  enrollaMnt  level  and  otfll- 
tstian  of  the  paj»-lea7e  prooedurM. 
that  ooncestkm  in  the  area  will  TMJt  In- 
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There  win  be  no  material  Impact 
upon  transportation  or  trrntUc  within 
the  area. 

It  is  further  determined  that  the  es- 
tablishment azid  operation  of  the 
center  is  not  likely  to  have  a  signifi- 
cant adverse  Impact  upon  use  of  police 
services.  Adequate  provisions  are 
plswnod  to  carefully  screen  prospec- 
tive enroUees  so  as  to  minimise  the 
possibility  of  disciplinary  problems,  or 
problems  with  possible  center  related 
public  safety. 

Adequate  staffing  personnel  and 
protection  will  be  provided  at  the 
Bronx.  New  Yortc  Job  Corps  Center  in 
accordance  with  Job  Corps'  operating 
procedures  and  regulations. 

I  further  find  that  fire  protection 
services  in  the  area  will  not  be  ad- 
versely affected  and  that  systems  in 
the  facilities  will  be  upgraded  to  fur- 
ther reduce  risk  of  fire  from  the  pres- 
ent risk  leveL 

Additionally,  local  health  services 
will  not  be  adversely  affected  because 
basic  dental,  medical  and  other  health 
related  services  will  be  provided  on  site 
with  Job  Corps'  own  facilities  and  per- 
sonnel 

In  conclusion,  it  is  my  determina- 
tion, after  careful  review  and  consider- 
ation of  the  nature  of  Job  Corps'  pro- 
posed action,  in  light  of  Job  Corps' 
purposes,  objectives  and  operational 
procedures,  that  the  impact  upon  the 
surrounding  community,  of  the  estab- 
lishment of  the  center  at  the  site  will 
not  be  significant.  It  Is  my  careful  de- 
termination that  the  environmental 
assessment  conducted  by  the  Oepart- 
ment  of  Labor,  pursuant  to  40  CFB 
Part  ISOO.  clearly  Indicates  that  prepa- 
ration of  an  environmental  impact 
statement  Is  not  required  since  the  es- 
tablishment of  the  Job  Corps  Center  is 
not  a  major  Federal  action  which  «ill 
significantly  affect  the  quality  of  the 
human  en\iromn^t  within  the  mean- 
ing of  40  CFR  lS<W*fe). 

Signed  at  Washington.  D.C..  this 
i7th  day  of  February  1919. 

Ratmowd  E.  Youwc. 
Director.  OffUx  of  Job  Corps  and 
Yvunif     Aehat      Conservation 
Corps. 

tFR  Doc.  7»-76I8  Pned  3-12-79;  8:45  am) 
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ALABAMA  ran.  CO. 


Alabama  Fuel  Company.  Post  Office 
Box  147.  SunuaersviUe.  West  Virginia 
26651  has  filed  a  petition  to  modify 
the  aroHratioo  of  30  CFR  7SJ710 
(canopies)  to  Its  No.  1  Mine,  located  in 
Nicholas  County.  West  VlrglnhL  This 
petition  Is  fBed  imder  section  101(c)  of 
the  Federal  Mine  Safety  and  Health 
Act  of  1977.  Public  Law  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  expected  Ufe  of  the  petition- 
er's mine  is  two  years. 

2.  The  petitioner  is  mining  in  vary- 
ing seam  heights  of  less  than  42  inches 
to  about  46  inches.  The  average  seam 
height  has  been  about  40  Inches,  and 
the  petitioner  beheves  it  will  be  soon 
mining  in  height  of  leas  than  42 
Inches. 

S.  The  petitioner  states  that  cabs  or 
canopies  on  its  electrical  face  equip- 
ment will  result  in  a  diminution  of 
safety  to  its  miners  for  the  following 
reasons: 

a.  Cabs  or  canopies  reduce  the  equip- 
ment operator's  field  vision. 

b.  Cabs  or  canopies  reduce  the  equip- 
ment operator's  movement. 

4.  For  these  reasons,  the  petitioner 
requests  vattef  from  the  application  of 
thei 


Ra^uasT  roa  Coiucairrs 

Persons  interested  In  this  petition 
may  furnish  written  comments  on  or 
before  April  12.  1079.  Comments  must 
be  fUed  with  the  Otlkx  ot  Standards. 
Regulations  and  Variances.  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard.  Arlington.  Vir- 
ginia 22203.  Copies  of  the  petitkn  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  S.  197t. 

ROBCKT  B.  LACATHEa. 

Assistant  Secretary 
for  Mine  Sajety  and  Health. 
IFR  Doc.  7»-7«l«  PUad  S-lS-Tt:  8:46  am] 
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Keystone  Coal  Mining  Corporation. 
P.O.  Box  720.  Indiana,  Pa..  15701.  has 
filed  a  petition  to  modify  the  applica- 
tioD  of  30  CFR  75.500  (penniaaible 
electric  equipmeBt)  to  Its  Urhag  #1 


iB  IndBana  OaoBfty,  P)a.  Tbe  peti- 
tion is  filed  under  section  10  lie)  ot  the 
Federal  Mine  Safety  and  Health  Act 
of  1077,  Pub.  L.  05-164. 

Tbe  substance  of  the  petition  fol- 
lows: 

1.  The  petitioner  requests  permis- 
sion to  use  an  EdbIkb  750  KVA  trans- 
former to  power  a  boring  machine  to 
dig  a  mining  tunnel  through  1400  feet 
of  rock  In  the  petitioner's  mine. 

2.  The  transformer  has  an  open-type 
metal  enclosure  with  a  aeooodary  per- 
missible enclosure  containing  all  of 
the  arc  producing  equipment.  The 
voltage  rating  of  the  unit  is  7200/460 
volts.  All  460  volt  cables  connected  to 
the  transformer  secondary  are  con- 
nected by  permissible  couplers  with 
ttie  proper  slue  molded  circuit  break- 
ers. Tbe  load  oenter  of  the  transform- 
er will  t>e  suspended  from  the  roof  a 
minimum  of  150  and  a  maximum  of 
too  feet  from  the  face. 

3.  The  tranaforraer  cannot  operate 
the  boring  machine  efficiently  over 
the  projected  length  ot  the  mining 
tunnel  doe  to  the  excessive  voltage 
drop  in  the  machine  trailing  cables  at 
460  volts. 

4.  Permission  to  use  the  Ensign  750 
KVA  transformer  would  not  result  in 
a  diminution  of  the  safety  provided 
miners  by  the  standard  for  the  follow- 
ing reasons: 

a.  The  high  voltage  cable  feeding 
the  load  center  will  be  of  SHD  con- 
struction, and  win  have  the  necessary 
protective  devices,  over-current,  in- 
stantaneous and  ground  relays  at  a 
separate  switchhouse  installed  in  the 
mine  power  system.  A  separate  high 
voltage  ground  continuity  system  will 
originate  at  this  switchhouse  and  be 
extended  to  the  borer  where  an  emer- 
gency trip  will  be  provided  to  remotely 
trip  the  swHchhowae.  The  switchhouse 
requires  a  manual  operation  to  reclose 
the  breaker  and  reenergize  the  load 
center. 

b.  An  air  flow  switch  wffl  be  provided 
at  the  fan  to  trip  the  switchhouse 
should  the  fan  stop,  thus  deenergizing 
the  load  oenter.  In  addition,  a  second 
air  flow  switch  w<ll  be  provided  near 
the  transformer  to  assure  a  flow  of  75 
CVhl  at  the  transformer.  This  second 
switch  will  be  incorporated  in  the  con- 
trol circuit  to  the  switchhouse  to  trip 
the  power  off  of  the  load  oenter- 
should  the  air  flow  decrease  below  the 
set  poinL 

c.  A  separate  spHt  of  air  wUl  be  pro- 
vided from  the  main  mine  ventilation 
system  with  the  Intake  air  being 
dra«-n  into  tlie  tunnel  across  the 
transformer  and  op  to  the  catting 
head  of  the  borer.  The  air  is  then 
drawn  in  around  the  shield  and  ex- 
hausted from  the  tunnel  face  by 
means  of  an  auxiliary  fan  located  at 
ttie  out  by  end  of  tbe  toimel.  A  ma- 
chine mounted  methane  monitor  win 


deenerglze  the  boring  machine  In  the 
event  one  percent  or  more  methane  is 
detected. 

5.  The  petitimer  states  that  the  al- 
ternative will  provide  no  less  than  the 
same  measure  of  protection  given 
miners  by  the  standard. 

Reqttest  for  Commknts 

Persons  Interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  12,  1979.  Comments  must 
be  fUed  with  the  Office  of  Standards, 
Regiilations  and  Variances,  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  5, 1979. 

Robert  B.  Lagather, 
Assistant  Secretary 
for  Mine  Safety  and  Health. 

[FR  Doc.  79-7620  FUed  3-12-79: 8:45  am] 
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rmuN  MON  cotr.  and  MOtusoN- 

KNUDSENCO. 

Pafttien  for  Modlfkotiofi  of  AppDcotion  9t 
Mofiofltofy  Soraffy  •fonoo^o 

Pitkin  Iron  Corporation,  P.O. 
Drawer  790,  Olenwood  Springs,  Colo., 
81601.  and  Morrlson-Knudsen  Compa- 
ny, P.O.  Box  98,  Carbondale,  Colo., 
81623,  have  filed  a  petition  to  modify 
the  application  of  30  CFR  55.9-22 
(berms)  to  their  Pitkin  Iron  Mine  In 
Pitkin  County,  Colo.  The  petition  is 
filed  under  section  101(c)  of  the  Feder- 
al Mine  Safety  and  Health  Act  of  1977, 
Pub.  L.  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petition  concerns  the  con- 
struction of  berms  on  the  haulage 
road  to  the  mine. 

2.  Ore  from  the  mine  is  transported 
by  special  off-highway  trucks.  These 
trucks  gross  about  90,000  pounds  when 
loaded  and  are  equipped  with  retard- 
ers  and  with  two  sets  of  brakes. 

3.  The  haulage  road  was  built  and 
has  been  maintained  to  Insure  safety, 
taldng  into  account  width,  grades, 
curves,  retaining  structures,  barrow 
ditches,  nmouts  and  other  features. 

4.  There  has  been  only  one  accident 
on  the  haulage  road  in  twenty  years  of 
operation  of  the  mine  and  it  was  the 
result  of  a  driver's  inattention. 

5.  The  Installation  of  berms  or 
guards  on  the  existing  haulage  road 
would  be  counter-productive  to  safety 
because  of  the  narrowed  travel  width, 
interference  with  maintenance,  has- 
ards  created  in  oonstructing  and  main- 
taining the  berms.  the  erosion  prob- 
lems attributable  to  berms.  and  the 


possibility  of  a  truck  or  other  motor 
vehicle  heading  into  uiKonsolidated 
berm  material  and  being  drawn  over 
the  bank. 

6.  For  these  reasons,  the  petitioners 
believe  that  the  application  of  the 
standard  would  result  in  a  diminution 
of  safety. 

Request  for  Comments 

Persons  interested  In  this  petition 
may  furnish  written  (»mments  on  or 
before  April  12,  1979.  Comments  must 
be  fUed  with  the  Office  of  Standards. 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  S.  1979. 

Robert  B.  Lagather, 
Assistant  Secretary 
for  Mine  Safety  and  Health. 

[FR  Doc  79-7621  FUed  3-12-79;  8:45  am] 
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OccupoMoiial  Saf*ty  and  HmMi  Administratieii 

WYOMMO  STATE  STANDAtOS 

Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regiilatlons  pre- 
scribes procedures  under  Section  18  of 
the  Occupational  Safety  and  Health 
Act  of  1970  (hereinafter  called  the 
Act)  by  which  the  Regional  Adminis- 
trator for  Occupational  Safety  and 
Health  (hereinafter  called  the  Region- 
al Administrator)  under  a  delegation 
of  authority  from  the  Assistant  Secre- 
tary of  Labor  for  Occupational  Safety 
and  Health  (hereinafter  called  the  As- 
sistant Secretary)  (29  CFR  1953.4)  will 
review  and  approve  standards  promul- 
gated pursuant  to  a  State  Plan  which 
has  been  approved  in  accordance  with 
Section  18(c)  of  the  Act  and  29  CFR 
Part  1902.  On  May  3.  1974,  notice  was 
published  in  the  Federal  Register  (39 
PR  15394)  of  the  approval  of  the  Wyo- 
ming Plan  and  the  adoption  of  Sub- 
part BB  to  Part  1952  containing  the 
decision. 

The  Wyoming  Plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  after  public  hearings.  Sec- 
tion 1953.23(aK2)  of  29  CFR  provides 
that  whenever  a  Federal  standard  is 
promulgated,  the  State  must  adopt  or 
promulgate  a  standard  or  standard 
change  which  will  make  the  State 
standard  at  least  as  effective  as  the 
Federal  standard  or  change  within  six 
months  of  the  Federal  promulgation 
or  change.  In  response  to  Federal 
standard  changes,  the  State  has  sub- 
mitted by  letter  dated  December  28, 
1978,  from  Donald  D.  Owsley,  Health 
and  Safety  Administrator,  to  Curtis  A. 


Foster,  Regional  Administrator,  stat- 
ing that  the  SUte  of  Wyoming  will 
not  incorporate  as  part  of  the  plan. 
State  standards  comparable  to  29  CFR 
1910.1046a  Occupational  Exposure  to 
Cotton  Dust  in  Cotton  Gins,  which 
was  published  in  Federal  Register  (43 
FR  27418),  Friday,  June  23,  1978  (43 
FR  28474),  Friday,  June  30,  1978  (43 
FR  35035),  Tuesday,  Augu^  8.  1978 
(43  FR  56894),  Tuesday,  December  5, 
1978:  and  29  CFR  1928.113  Occupa- 
tional Exposure  to  Cotton  Dust  In 
Cotton  Gins,  Subpart  I— Toxic  and 
Hazardous  Substance  (43  FR  28474). 
Friday,  June  30.  1978  and  (43  FR 
35035),  Tuesday,  August  8, 1978.  These 
standards  are  not  an  issue  in  the  State 
of  Wyoming  and  will  not  be  contained 
in  the  Wyoming  Occupational  Safety 
and  Health  Rules  and  Regiilations  for 
General  Industry,  and  this  decision 
was  made  by  the  Wyoming  Occupa- 
tional Health  and  Safety  Commission 
November  3,  1978,  pursuant  to  Section 
27-278  Wyoming  Statutes  1957  as 
amended  1973. 

2.  Decision.  Having  reviewed  the 
State  decision,  it  has  been  determined 
that  there  is  no  need  for  the  State  of 
Wyoming  to  incorporate  29  CFR 
1910.1046a  and  29  CFR  1928.113  as 
I>art  of  the  plan. 

3.  Location  of  supplements  for  in- 
spection and  copying.  A  copy  of  the 
letter,  along  with  the  approval  plan, 
may  be  Inspected  and  copied  during 
normal  business  hours  at  the  following 
locations:  Office  of  the  Regional  Ad- 
ministrator, Occupational  Safety  and 
Health  Administration.  Room  1554. 
Federal  Building,  1961  Stout  Street, 
Denver,  Colorado  80294;  the  Occupa- 
tional Health  and  Safety^  Department, 
200  East  Eighth  Avenue,  Cheyenne, 
Wyoming  82001;  and  the  Technical 
Data  Center,  Room  N2439R,  3rd  and 
Constitution  Ave.,  N.W..  Washington. 
D.C.  20210. 

4.  Public  participation.  Under 
81953.2(c)  of  29  CFR  Part  1953,  the 
Assistant  Secretary  may  prescribe  al- 
ternative procedures  to  expedite  the 
review  process  or  for  other  good  cause 
which  may  be  consistent  with  applica- 
ble laws.  The  Assistant  Secretary  finds 
good  cause  at  this  time,  under  the 
present  occupational  and  agricultural 
circimistances  In  Wyoming,  to  exempt 
the  Wyoming  Occupational  Health 
and  Safety  program  from  the  adoption 
of  the  Occupational  Exposure  to 
Cotton  Dust  in  Cotton  Gins  Stand- 
ards. 

This  decision  is  effective  March  13, 
1979. 

(Sec.  18.  Pub.  L.  91-606.  84  Stat.  1608  (29 
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Signed    at    Denver,    Colorado,    this 
24th  day  of  January  1979. 

Curtis  A.  Postbr, 
Regional  Administrator. 

[FR  Doc.  79-7622  FUed  3-12-79:  8:45  am] 
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Offka  9t  P*n»io<i  and  W«4fw«  MncfH 
Profroni* 

[Prohibited  Transaction  Exemption  79-71 

IMPlOYEi  UNEHT  HANS 

txtmpHon  From  Hi«  frohibifiont  Rctp^cfing  • 
Trant«<t«efi  Involving  th«  Howoll  Inttrw 
moni*,  Inc.,  Employoo  Profit  Shoring  and  Ro- 
firomonl  Plan  (l>-«54). 

AGENCY:  Department  of  Labor. 

ACTION:  Grant  of  individual  exemp- 
tion. 

SUMMARY:  This  exemption  enables 
the  Howell  Instnmients.  Inc..  Employ- 
ee Profit  Sharing  and  Retirement 
Plan  (the  Plan)  to  sell  shares  of  stock 
of  Commerce  Financial  Corporation 
(CPC)  to  CFC. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Ronald  D.  Allen.  Office  of  Fiduciary 
Standards,  Pension  and  Welfare 
Benefit  Programs,  Room  C-4526, 
U.S.  Department  of  Labor,  200  Con- 
stitution Avenue  NW..  Washington. 
D.C.  20216.  telephone  (202)  523- 
8882.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 
On  December  29,  1978,  notice  was  pub- 
lished in  the  Federal  Register  (43  FH 
61063)  of  the  pendency  before  the  De- 
partment of  Labor  and  the  Internal 
Revenue  Service  (the  Agencies)  of  an 
exemption  from  the  provisions  of  sec- 
tions 406(a).  406(bKl)  and  406(bK2)  of 
the  Employee  Retirement  Income  Se- 
curity Act  of  1974  (the  Act)  and  from 
the  taxes  imposed  by  sections  4975(a) 
and  (b)  of  the  Internal  Revenue  Code 
of  1954  (the  Code)  by  reason  of  sec- 
tions 4'975(c)(l)(A)  through  (E)  of  the 
Code,  for  a  transaction  described  in  an 
application  filed  on  behalf  of  the  Plan. 
The  notice  set  forth  a  stmunary  of 
the  facts  and  representations  con- 
tained in  the  application  for  exemp- 
tion and  referred  Interested  persons  to 
the  application  for  a  complete  state- 
ment of  the  facts  and  representations. 
The  application  has  been  available  for 
public  inspection  at  the  Agencies  in 
Washington.  D.C.  The  notice  also  in- 
vited interested  persons  to  submit 
comments  on  the  requested  exemption 
to  the  Department  of  Labor  (the  De- 
partment). In  addition,  the  notice 
stated  that  any  Interested  person 
might  submit  a  written  request  that  a 
hearing  be  held  relating  to  the  re- 
quested exemption. 


NOTICES 

No  public  comments  or  requests  for 
a  hearing  were  received  by  the  Depart- 
ment. 

The  application  was  filed  with  both 
the  Department  and  the  Internal  Rev- 
enue Service,  and  the  notice  of  pend- 
ency of  the  exemption  was  issued  by 
both  Agencies.  However,  effective  De- 
cember 31.  1978.  section  102  of  Reorga- 
nization Plan  No.  4  of  1978  (43  FR 
47713.  October  17.  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the 
type  requested  to  the  Secretary  of 
Labor.  Therefore,  this  exemption  is 
issued  solely  by  the  Department. 

GeITERAL  IirrORMATION 

The  attention  of  interested  persons 
is  directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section 
4975(cK2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest 
or  disqualified  person  from  certain 
other  provisions  of  the  Act  and  the 
Code.  These  provisions  include  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibili- 
ty provisions  of  section  404  of  the  Act. 
which  among  other  things,  require  a 
fiduciary  to  discharge  his  duties  re- 
specting the  plan  solely  in  the  interest 
of  participants  and  beneficiaries  of  the 
plan  and  in  a  prudent  fashion  in  ac- 
cordance with  section  404(a)(1)(B)  of 
the  Act:  nor  does  it  affect  the  require- 
ment of  section  401(a)  of  the  Code 
that  the  plan  must  operate  for  the  ex- 
clusive benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  This  exemption  does  not  extend 
to  transactions  prohibited  under  sec- 
tion 406(bK3)  of  the  Atft  and  section 
4975(c)(lKF)  of  the  Code. 

(3)  This  exemption  is  supplemental 
to.  and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code,  In- 
cluding statutory  or  administrativeex- 
emptions  and  transitional  rules.  Fiir- 
thermore.  the  fact  that  a  transaction 
is  subject  to  an  administrative  or  stat- 
utory exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  the  procedures  set  forth  In 
ERISA  Proc.  75-1  (40  FR  18471.  April 
28.  1975)  and  based  upon  the  entire 
record,  the  Department  makes  the  fol- 
lowing determinations: 

(a)  The  exemption  is  administrative- 
ly feasible: 

(b)  It  Is  in  the  interests  of  the  Plan 
and  of  its  participants  and  beneficia- 
ries; and 


(c)  It  Is  protective  of  the  rights  of 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  following  exemp- 
tion is  hereby  granted  under  the  au- 
thority of  section  408(a)  of  the  Act 
smd  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Proc.  75-1. 

The  restrictions  of  sections  406(a), 
406(bMl)  and  406(bK2)  of  the  Act  and 
the  taxes  Imposed  by  sections 
4975(cXlKA)  through  (E)  of  the  Code 
shall  not  apply  to  the  cash  sale  by  the 
Plan  of  4,810  shares  of  CFC  stock  to 
CFC  for  $59.00  per  share,  provided 
that  this  amount  is  not  less  than  the 
fair  market  value  of  the  stock  at  the 
time  of  the  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  application  accurate- 
ly describes  all  material  terms  of  the 
transaction  consummated  pursuant  to 
the  exemption. 

Signed  at  Washington,  D.C.  this  2d 
day  of  March  1979. 

Ian  D.  LANorr. 

Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
Labor- Management  Services 
Administration.  Department 
of  Labor. 

(PR  Doc.  79-7564  Piled  3-8-79:  3:05  pml 
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[Prohibited  Transaction  Exemption  79-81 

EMPtOYEE  kENEFIT  PIANS 

EicompHon  Prooi  Hio  Prohibition*  Rotpocting  a 
Trontoction  Involving  Ra*m«itton°  Equipmont 
Compony  Profit  Sharing  Plan  (D-472) 

AGENCY:  Department  of  Labor. 

ACTION:  Grant  of  individual  exemp- 
tion. 

SUMMARY:  This  exemption  enables 
the  Rasmussen  Equipment  Company 
Profit  Sharing  Plan  (the  Plan)  to  sell 
a  parcel  of  real  property  to  Rasmussen 
Investment.  Ltd.  (the  Partnership). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ronald  D.  Allen.  Office  of  Fiduciary 
Standards.  Pension  and  Welfare 
Benefit  Programs.  Room  C-4526, 
U.S.  Department  of  Labor,  200  Con- 
stitution Avenue  NW..  Washington. 
D.C.  20216,  telephone  (202)  523- 
8883.  (This  is  not  a  toU-free 
number.) 

StrPPLEMENTARY  IMPORMATION 

On  December  29.  1978,  notice  was 
published  in  the  Federal  Register  (43 
FR  61064)  of  the  pendency  before  the 
Department  of  Labor  and  the  Internal 
Revenue  Service  (the  Agencies)  of  an 


exemption  from  the  provisions  of  sec- 
tions 40«(aKl).  406(bK2)  of  the  Em- 
ployee Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
taxes  Imposed  by  sections  4975  (a)  and 
(b)  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(cXlKA)  through  (E)  of  the  Code, 
for  a  transaction  described  in  an  appli- 
cation filed  on  behalf  of  the  Partner- 
ship. 

The  notice  set  forth  a  simmiary  of 
the  facts  and  representations  con- 
tained in  the  application  for  exemp- 
tion and.  referred  Interested  persons  to 
the  application  for  a  complete  state- 
ment of  the  facts  and  representations. 
The  application  has  been  available  for 
public  Inspection  at  the  Agencies  in 
Washington,  D.C.  The  notice  also  In- 
vited interested  persons  to  submit 
comments  on  the  requested  exemption 
to  the  Department  of  Labor  (the  E>e- 
partment).  In  addition,  the  notice 
stated  that  any  interested  person 
might  submit  a  written  request  that  a 
hearing  be  held  relating  to  the  re- 
quested exemption. 

No  public  comments  or  requests  for 
a  hearing  were  received  by  the  Depart- 
ment. 

The  application  was  filed  with  both 
the  Department  and  the  Internal  Rev- 
enue Service,  and  the  notice  of  pend- 
ency of  the  exemption  was  issued  by 
both  Agencies.  However,  effective  De- 
cember 31, 1978,  section  102  of  Reorga- 
nization Plan  No.  4  of  1978  (43  FR 
47713.  October  17,  1978)  transf^red 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the 
type  requested  to  the  Secretary  of 
Labor.  Therefore,  this  exemption  is 
issued  solely  by  the  Department. 

General  Inpormation 

The  attention  of  interested  persons 
Is  directed  to  the  following: 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section 
4975(cK2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  Interest 
or  disqualified  person  from  certain 
other  provisions  of  the  Act  and  the 
Code.  These  provisions  include  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibili- 
ty provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a  fi- 
duciary to  discharge  his  duties  respect- 
ing the  plan  solely  in  the  interests  of 
participants  and  t>eneficiaries  of  the 
plan  and  in  a  prudent  fashion  in  ac- 
cordance with  section  404(aKlKB)  of 
the  Act;  nor  does  it  affect  the  require- 
ment of  section  401(a)  of  the  Code 
that  the  plan  must  operate  for  the  ex- 
clusive benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and 
their  beneficiaries. 


NOTICES 

(2)  This  exemption  does  not  extend 
to  transactions  prohibited  imder  sec- 
tion 406(bK3)  or  the  Act  and  section 
497S(cXlMF)  of  the  Code. 

(3)  This  exemption  is  supplemental 
to,  and  not  in  derogation,  of  any  other 
provisions  of  the  Act  and  the  Code,  in- 
cluding statutory  or  administrative  ex- 
emptions and  transitional  rules.  Fur- 
thermore, the  fact  that  a  transaction 
is  subject  to  an  administrative  or  stat- 
utory exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction.  . 

ExncPTioN 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(cK2)  of  the 
Code,  the  procedures  set  forth  in 
ERISA  Proc.  75-1  (40  FR  18471,  April 
28,  1975)  and  based  upon  the  entire 
record,  the  Department  makes  the  fol- 
lowing determinations: 

(a)  The  exemption  is  administrative- 
ly feasible; 

(b)  It  is  In  the  interests  of  the  Plan 
and  of  its  participants  and  beneficia- 
ries; and 

(c)  It  is  protective  of  the  rights  of 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  following  exemp- 
tion is  hereby  granted  under  the  au- 
thority of  section  408(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Proc.  75-1. 

The  restrictions  of  sections  406(a), 
406(bXl)  and  406<bK2)  of  the  Act  and 
the  taxes  imposed  by  sections 
4975(cKlKA)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  by  the  Plan 
to  the  Partnership  of  the  real  proper- 
ty located  in  the  Salt  Lake  Industrial 
Pai*  for  $190,000  cash  provided  that 
this  amount  is  not  less  than  the  fair 
market  value  of  the  property. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  application  are  true 
and  complete  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  consummated  pur- 
suant to  the  exemption. 

Signed  at  Washington,  D.C.  this  7th 
day  of  March  1979. 

Ian  D.  Lanopp. 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
Labor- Management  Services, 
Administration,  Department 
of  Labor. 
[FR  Doc.  79-75«3  Piled  3-8-79;  3:05  pml 
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[4510-29-M] 

[Exemption  Application  No.  L-1214] 

EMPIOYK  BBCKT  PLANS 

Pioposoo  ExofnpTiofi  foe  wofToin  Troftftoctiofis 
bivolving  Unitod  Mino  Worliort  of  Aworico 
19S0  tonofit  Plan  and  Tr««t;  Mooring 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  This'  docimient  contains 
a  notice  of  public  hearing  with  respect 
to  an  application  by  the  United  Mine 
Workers  of  America  1950  Benefit  Plan 
and  Trust.  The  application  is  for  an 
exemption  from  certain  of  the  prohib- 
ited transaction  restrictions  of  the 
Employee  Retirement  Income  Secu- 
rity Act  of  1974.  The  public  hearing 
will  allow  persons  who  would  be  af- 
fected by  the  proposed  exemption  to 
present  oral  comments  to  the  Depfirt- 
Qient  of  Labor. 

DATES:  Perscms  who  wish  to  present 
oral  comments  at  the  hearing  shall 
submit  a  statement  to  that  effect, 
which  must  be  received  by  the  Depart- 
ment of  LabcH*  on  or  before  Wednes- 
day, April  11. 1979. 

ADDRESS:  Statements  and  any  writ- 
ten comments  on  the  proposed  exemp- 
tion should  be  sent  to:  Office  of  Fidu- 
ciary Standards,  Pension  and  Welfare 
Benefit  Programs.  Room  C-4526,  VS. 
Department  of  Labor,  200  Constitu- 
tion Avenue,  N.W..  Washington.  D.C. 
20216.  Attention:  Hearing.  Application 
No.  L-1214.  The  application  for  ex- 
emption and  the  comments  received 
will  be  available  for  public  inspection 
in  the  Public  Documents  Room  of 
Pension  and  Welfare  Benefit  Pro- 
grams, U.S.  Department  of  Labor, 
Room  N-4677.  200  Constitution 
Avenue,  N.W.,  Washington.  D.C. 
20216. 

FOR  FURTHER  INPORMATION 
CONTACT: 

Stephen  Elkins  of  the  Department 
of  Labor,  202-523-8196.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  of  a  public 
hearing  to  be  held  before  the  Depart- 
ment of  Labor  (the  Department)  with 
respect  to  a  proposed  exemption  from 
the  restrictions  of  section  406(aKlKC) 
and  (D)  and  406(bKl)  of  the  Employee 
Retirement  Income  Security  Act  of 
1974  (the  Act).  The  proposed  exemp- 
tion was  requested  in  an  application 
filed  by  the  trustees  of  the  United 
Mine  Workers  of  America  1950  Benefit 
Plan  and  Trust  (the  Plan),  pursuant  to 
section  408(a)  of  the  Act,  and  in  ac- 
cordance with  the  procedures  set  forth 
in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28,  1975). 

The  proposed  exemption,  if  granted, 
would  allow  trustees  of  the  Plan  to 
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offer  their  opinion  so  as  to  assist  in 
resolution  of  certain  disputes  arising 
in  connection  with  provision  of  health 
and  other  benefits  through  employee 
welfare  benefit  plans  established  by 
individual  employers  pursuant  to  the 
Nation&l  Bituminous  Coal  Wage 
Agreement  of  1978. 

An  Notice  of  Pendency  of  the  pro- 
posed exemption  was  published  in  the 
Pedcral  Recister  on  Friday,  January 
12.  1979  (44  FR  2726).  By  means  of  the 
Notice  of  Pendency,  Interested  persons 
were  Invited  to  submit  written  com- 
ments.and  requests  for  a  public  hear- 
ing with  respect  to  the  proposed  ex- 
emption. Nimierous  comments  and  re- 
quests for  a  public  hearing  were  re- 
ceived by  the  Department  on  or  before 
February  12.  1979,  which  was  the  final 
date  specified  for  receipt  of  such  com- 
ments and  hearing  requests.  Several 
requests  for  a  public  hearing  suggest- 
ed that  it  be  held  in  a  location  other 
than  Washington,  D.C.  However,  be- 
cause several  different  widely  separat- 
ed locations  were  suggested  (e.g..  New 
York.  Alabama.  Colorado  and  West 
Virginia),  the  Department  has  con- 
cluded that  conducting  the  hearing  in 
Washington.  D.C.  would  provide  access 
on  as  equitable  a  basis  as  is  feasible. 

Accordingly,  the  Department  has  de- 
termined that  a  public  hearing  regard- 
ing the  proposed  exemption  will  be 
held  on  Tuesday,  April  17.  1979.  begin- 
ning at  10:00  a.m..  in  Room  N-4437  A 
&  B  of  the  Department  of  Labor 
Building,  200  Constitution  Avenue. 
N.W..  Washington.  D.C. 

Any  person  who  desires  to  present 
oral  comments  at  the  hearing,  and 
who  wishes  to  be  asured  of  being 
heard,  shall  submit  a  statement  to 
that  effect,  indicating  the  amount  of 
time  he  wishes  to  devote  to  his  oral 
comments.  Such  statement  and  any 
written  comments  that  such  person 
wishes  to  be  considered  in  conjunction 
with  his  presentation  should  be  sub- 
mitted to  the  address  specified  in  "AD- 
DRESS" above,  within  the  time  period 
set  forth  in  "DATES"  above. 

An  agenda  will  be  prepared  by  the 
Department,  containing  the  order  of 
presentation  of  oral  comments.  Copies 
of  the  agenda  will  be  available  at  the 
hearing.  Information  concerning  con- 
tents of  the  agenda  may  be  obtained 
on  or  after  Thursday,  April  12,  1979  by 
telephoning  the  person  whose  name 
and  number  are  shown  above. 

Ordinarily,  ten  minutes  will  be  al- 
lowed each  person  for  malting  an  oral 
presentation.  In  addition,  persons  pre- 
senting such  oral  comments  should  be 
prepared  to  answer  questions  relating 
to  the  proposed  exemption.  At  the 
conclusion  of  presentation  of  com- 
ments by  persons  listed  on  the  agenda, 
other  comments  will  be  received,  to 
the  extent  that  time  permits.  The 
public  hearing  will  be  transcribed. 


NOTICES 

Signed  at  Washington.  D.C.  this  7th 
day  of  March  1979. 

Iah  D.  LAif orr. 
Administrator,  Pension  and  Wel- 
fare Benefit  Programs.  Labor- 
Managements  Services  Admin- 
istration, U.S.  Department  of 
Labor. 

(PR  Doc.  79-7M2  FUed  3-«-79;  3:05  pm] 


[7537-01 -M] 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

DANCf  AOVOOtY  PANf  I 

Pursuant  to  Section  10<aK2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Dance  Advisory  Panel  to  the  National 
Council  on  the  Arts  will  be  held 
March  31.  1979,  from  8:30  a.m.  to  7:00 
p.m..  April  1,  1979,  from  8:30  a.m.  to 
7:30  p.m..  April  2.  1979.  from  8:30  a.m. 
to  6:00  p.m..  and  April  3.  1979.  from 
8:30  p.m.  to  6:00  p.m.,  in  Room  1422. 
Columbia  Plaza.  2401  E  Street,  NW.. 
Washington.  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
with  the  determination  of  the  chair- 
man published  in  the  Federal  Regis- 
ter of  March  17.  1977.  these  sessions 
will  be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  9(B)  of  sec- 
tion 552  of  Title  5.  United  States  Code. 

Further  information  with  reference 
to  this  meeting  can  be  obtained  from 
Mr.  John  H.  Clark.  Advisory  Commit- 
tee Management  Officer.  National  En- 
dowment for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  634-6070. 

JoHii  H.  Clark. 
Director,  Office  of  Council  and 
Panel     Operations,     National 
Endowment  for  the  Arts. 

March  16,  1979. 

(PR  Doc.  79-74(W  Filed  3-13-79:  8:4S  am) 
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MUSK  AOVISOIY  PANCl  (CNAlUNOf 
OtANTS) 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Music  Advisory  Panel  (Challenge 
Grants)  will  be  held  April  10  and  11. 
1979,  from  9:00  a.m.  to  5:30  p.m..  In 


Room  1422.  Columbia  Plaza,  2401  E 
Street.  NW..  Washington.  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation. 
and  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discission  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
March  17.  1977.  these  sessions  will  be 
closed  to  the  public  pursuant  to  sub- 
section (cK4).  (6)  and  9(B)  of  section 
552  of  Title  5,  United  States  Code. 

Further  information  with  reference 
to  this  meeting  can  be  obtained  from 
Mr.  John  H.  Clark,  Advisory  Commit- 
tee Management  Officer,  National  En- 
dowment for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  634-6070. 

JoHH  H.  Clark. 
Director,  Office  of  Council  and 
Panel     Operations.     National 
Endowment  for  the  Arts. 

March  16.  1979. 

(FR  Doc.  7»-74«7  Piled  S-13-79:  8:45  ami 


dowment  for  the  Arts.  Washington. 
D.C.  20506.  or  caU  (202)  634-6070. 

John  H.  Clark. 
Director.  Office  of  Council  and 
Panel     Operations.     National 
Endoumient  for  the  Arts. 

March  16. 1979. 

(FR  Doc.  79-7469  Filed  3-12-79;  8:45  am] 


[7537-01-M] 

OfOUUMUSICAl  THCATa  AOVISOtY  PANEl 


Pursuant  to  Section  10<aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory 
Panel  to  the  National  Council  on  the 
Arts  wUl  be  held  April  5.  1979,  from 
9:30  a.m.  to  5:00  p.m..  April  6,  1979, 
from  9:00  a.m.  to  4:00  p.m.,  in  room 
1422.  Columbia  Plaza.  2401  E  Street. 
NW..  Washington.  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
March  17.  1977.  these  sessions  will  be 
closed  to  the  public  pursuant  to  sub- 
section (CK4),  (6)  and  9(B)  of  section 
552  of  Title  5.  United  States  Code. 

Further  information  with  reference 
to  this  meeting  can  be  obtaJned  from 
Mr.  John  H.  Clark.  Advisory  Commit- 
tee Management  Officer.  National  En- 


[7537-01 -Ml 

THEATBt  ADVISORY  PANEL 

Meeting 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
Lk  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  to  the  Nation- 
al Council  on  the  Arts  wUl  be  held 
March  30.  31.  and  April  1.  1979.  from 
9:00  a.m.  to  5:30  p.m..  In  room  1426, 
Columbia  Plaza.  2401  E  Street.  NW., 
Washington.  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with 
the  determination  of  the  Chairman 
published  In  the  Federal  Register  of 
March  17.  1977,  these  sessions  will  be 
closed  to  the  public  pursuant  to  sub- 
section (cK4),  (6)  and  9(B)  of  section 
552  of  Title  5,  United  States  Code. 

Further  information  with  reference 
to  this  meeting  can  be  obtained  from 
Mr.  John  H.  Clark,  Advisory  Commit- 
tee Management  Officer,  National  En- 
dowment for  the  Arts.  Washington. 
D.C.  20506.  or  caU  (202)  634-6070. 

John  H.  Clark. 
Director.  Office  of  Council  and 
Panel     Operations,     National 
Endowment  for  the  A  rts. 
(FR  Doc.  79-7470  PUed  3-13-79;  8:45  am] 


[7537-01-M] 

VISUAL  AITS  ADVISORY  PANEL  (SaVKXS  TO 
THE  HELD) 

JllU*tin« 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is 
hereby  given  that  a,  meeting  of  the 
Visual  Arts  Advisory'  Panel  (Services 
to  the  Field)  to  the  National  Council 
on  the  Arts  wiU  be  held  March  26,  27. 
and  28.  1979.  from  9:00  a.m.  to  6:00 
p.m.,  in  room  1426,  Columbia  Plaza 
Office  BuUding.  2401  E  Street.  N.W., 
Washington.  D.C. 

This  meeting  Is  for  the  purpose  of 
Panel   review,   discussion,  evaluation. 


NOTICES 

and'  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
March  17,  1977,  these  sessions  will  be 
closed  to  the  public  pursuant  to  sub- 
section (c)  (4),  (6)  and  9(B)  of  section 
652  of  Title  5.  United  States  Code. 

Further  information  "with,  reference 
to  this  meeting  can  be  obtained  from 
Mr.  John  H.  Clark,  Advisory  Conrunlt- 
tee  Management  Officer,  National  En- 
dowment for  the  Arts,  Washington, 
D.C.  20506.  or  caU  202-034-6070. 

John  H.  Clark, 
Director.  Office  of  Council  and 
Panel     Operations.     National 
Endoumient  for  the  Arts. 
(FR  Doc.  79-7471  PUed  3-12-79:8:45  ami 


[6720-01 -M] 

NATIONAL  NEIGHBORHOOD 
REINVESTMENT  CORPORATION 

•OARD  or  DIRECTORS 

SpMiolMMtinfl 

Pursuant  to  the  Provisions  of>the 
Neighborhood  Reinvestment  Corpora- 
tion Act  (Title  VI  of  Housing  and 
Community  Amendments  of  1978. 
Pub.  L.  95-557),  notice  is  hereby  given 
of  a  meeting  of  the  National  Neighbor- 
hood Reinvestment  Corporation. 

TIME  AND  DATE:  4:00  p.tn.;  March 
15.  1979. 

PLACE:    Board    Room,    Sixth    Floor, 
1700  O  Street,  N.W.  Washington,  D.C. 

STATUS:  Open  Meeting.  Board  of  Di- 
rectors. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Myra    Peabody,    Telephone:    (202) 
377-6392. 

AGENDA: 

Call  to  Order  and  Remarks  of  the  Chair- 
man. 

Review  of  Fiscal  Year  1979  Objectives  and 
Priorities. 

Approval  of  Fiscal  Year  1979  Budget  Revi- 
sions. 

Approval  of  Fiscal  Year  1980  Budget  Projec- 
tion. 

Other  Business. 

No.  3,  March  8.  1979. 

DONNIE  L.  Bryant. 
Secretary. 

[FR  Doc.  79-7483  PUed  3-12-79;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

PRIVACY  ACT  OF  1974 

New  SystMii  vf  Racordi 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notification  of  proposed 
new  system  of  records. 

SUMMARY:  The  NRC  is  proposing  to 
establish  a  new  system  of  records  sub- 
ject to  the  Privacy  Act.  The  purpose  of 
the  system  is  to  develop  a  collection  of 
taped  interviews  with  NRC  staff  mem- 
bers, former  agency  personnel,  and 
other  individuals  who  have  been  in- 
volved in  nuclear  regulatory  activities. 
These  Interviews  will  be  transcribed 
for  use  as  a  resource  for  the  future 
•  writing  of  a  history  of  nuclear  regula- 
tion. They  will  provide  an  important 
tool  for  docimienting  the  role  of  the 
Nuclear  Regulatory  Commission,  and 
a  valuable  resource  for  present  and 
future  researchers. 

COMMENT  DATE:  Comments  are  due 
on  or  before  April  12, 1979. 

ADDRESS:  Secretary  of  the  Commis- 
sion. U.S.  Nuclear  Regulatory  Com- 
mission. Washington,  D.C.  20555.  At- 
tention: Docketing  and  Service 
Branch. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Ms.  Betty  L.  Wagman,  Privacy  Act 
Officer.  Division  of  Rules  and  Rec- 
ords, Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Telephone 
301-492-8133. 

SUPPLEMENTARY  INFORMATION: 
The  new  system  is  identified  as  the 
NRC  Oral  History  Program.  The  His- 
torian will  conduct  Interviews,  on  a 
voluntary  basis,  with  Individuals 
knowledgeable  about  various  aspects 
of  the  history  of  nuclear  regulation. 
The  interviews  will  be  recorded  on 
magnetic  tape,  then  transcribed  to  ty- 
pescript for  long-term  retention  and 
eventual  use  as  background  for  a  writ- 
ten history.  The  records  will  be  acces- 
sible by  name  of  the  individuals  inter- 
viewed. 

A  new  system  report  was  filed  with 
the  Speaker  of  the  House,  the  Presi- 
dent of  the  Senate,  and  the  Office  of 
Management  and  Budget  on  March  5. 
1979.  All  interested  persons  who  desire 
to  submit  written  comments  or  sugges- 
tions for  consideration  in  connection 
with  this  notice  of  systems  of  records 
should  send  them  to  the  Secretary  of 
the  Commission,  U.S.  Nuclear  Regula- 
tory Commission,  Washington.  D.C. 
20555,  Attention:  Docketing  and  Serv- 
ice Branch,  by  April  12,  1979.  Copies 
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of  comments  received  will  be  available 
for  Inspection  and  copying  at  the 
Commiaalon's  Public  Document  Room. 
1717  H  Street,  N.W..  Washington.  DC. 

Dated  at  Betheida.  Md..  this  27th 
day  of  February.  1979. 

For  the  Nuclear  Regiilatory  Com- 
mission. 

Ln  V.  OossicK. 

Executive  Director 
for  Opemtiona. 

NBC-2S 

Syntrin  name: 
Oral  History  Procnun— NRC. 

Sjratem  locatioa: 

Office  of  the  Secretary  of  the  Com 
mission.  NRC.  1717  H  Street.  NW.. 
Washincton.  DC. 

Catcgmrics  of  iadivMaals  covered  by  tlw 
•yatewi: 

NRC  employees,  former  employees. 
aiKl  other  Individuals  who  volunteer  to 
be  interviewed  for  purposes  of  provid- 
ing information  for  a  history  of  the 
nuclear  regulatory  program. 

Categonca  ml  record  ia  tlw  lyatciK 

Records  consist  of  interviews  on 
magnetic  tape,  and  transcribed  scripts 
of  the  interviews. 

AntlMrity  for  ■ounteaaacc  at  tke  tyiHemt 

a.  Energy  Reorganization  Act  of 
1974.  Title  II.  Sections  201  (aMl)  and 
201  (aK2) 

V  Section  141  b.  Atomic  Energy  Act 
of  1954.  as  amended.  42  VJB.C.  21«lb. 

Rituline  unes  of  records  maintained  in  the 
xyitlem.  includinf  ratrKoiie«  of  uneni  and 
tlie  pur^me*  of  *orh  mtea: 

Information  in  these  records  may  be 
used: 

a.  For  incorporation  in  a  future  pub- 
lication on  the  history  of  the  nuclear 
regulatory  program; 

b.  To  provide  information  to  histori- 
ans and  other  researchers. 

PolirieM  and  prartken  for  storinn.  retriev- 
ing. arreHMiag.  retaining,  and  dispoHing  of 
rerordx  in  the  ayiitem: 

Slorane: 

Maintained  on  magnetic  tape  aind  ty- 
pescripts. „,^^ 

KetrievaNlitr: 

Information  is  accessed  by  the  name 
of  the  mter\ie»ee. 

SafeguardM: 

Maintained  in  locked  file  cabinet. 
Access  to  and  use  of  these  records  are 
limited  to  those  authorized  by  the  His- 
torian or  a  designee. 


Betettow  aa 

Typescripts  are  retained  indefinite- 
ly. Taper  are  normally  retained  until 
they  are  transcribed:  some  may  be  re- 
tained indefinitely. 


Syalem  m«n^rr(«)  am 

NRC  Historian.  Office  of  the  Secre- 
tary. U.S.  Nudear  Regulatory  Corn- 
mission.  Washington.  DC.  20S55 

Record  acceaa  procedure  / 

Same  as  "Notification  procedure.** 

CoMteating  rccorda  procedwrea; 
Same  as  "Notification  procedure." 

Record  MMirre  catagorica: 

Information  in  this  system  of  rec- 
ords is  obtained  from  interviews  grant- 
ed on  a  voluntary  basis  to  the  Histori- 
an and  his/her  staff. 

(FR  Doc  TV-TMl  TOed  3-13-7t:  r45  am) 
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(Docket  Moc  5«-413.  MV-«t4) 

ouKi  powm  ca  (Catawaa  nucu a« 

HATION,  UNnS  t  «  2) 

R*4«<*it  T*  taaptn  Mm  Sofoty  PHo«««  of 

Ike— «m 


Notice  is  hereby  given  that  by  peti- 
tion dated  January  28.  1979.  Jesse  L. 
Riley  on  behalf  of  the  Carolina  Envi- 
ronmental Study  Group  (CESG)  re- 
quested the  Commission  to  reopen  the 
safety  phases  of  the  licensing  proceed- 
ings for  Dulie  Power  Company's  Ca- 
uwba  Nuclear  SUtion.  Units  1  ^Ic  2. 
The  basis  for  the  requested  action  is 
the  alleged  failure  to  adequately  con- 
sider certain  safety  maUers  aiKl  to 
properly  assess  the  risks  thereof. 
CESG  further  contends  that  recent  re- 
visions downward  of  estimates  of  peak 
requirements  of  Duke  Power  Company 
remove  the  Justification  for  the  ac- 
ceptance of  the  level  of  risk  projected 
during  previous  proceedings. 

..This  petition  is  being  treated  as  a  re- 
quest for  action  under  10  CFR  2.206  of 
the  Commission's  regulations,  and  ac- 
cordingly, action  will  be  taken  on  the 
request  within  a  reasonable  time. 

A  copy  of  the  request  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  D.C.  20555.  and  at  the 
local  public  document  room  for  the 
Catawba  Nuclear  Station  at  the  York 
County  Library.  325  South  Oak 
Avenue.  Rock  Hill.  South  Carolina 
29730. 


Dated  at  BethcKia.  Md..  this  Tth  day 
of  March  1979. 

Haiiou)  R.  DEirroN. 
Director.  Office  of 
Nuclear  Reactor  Refutation. 
(FR  Doe.  7*-7»Sl  Piled  l-iS-Tt:  B:4S  ami 
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(Docket  No.  50-3201 

MmiOfOUTAN  EOISION  CO..  ot  oL  (TImo 

IWtNo.1) 


Masch  7.  1979. 

The  fuKher  evidentiary  hearing  on 
the  aircraft  crash  probability  Issue' 
will  commence  at  9:06  a.m.  on  Wednet- 
daw.  April  4.  1979  in  Courtroom  No.  2. 
9th  floor.  U.S.  Federal  Building  and 
Courthouse.  Third  and  Walnut 
Streets.  Harrisburg.  Pennsylvania. 

All  parties  shall  promptly  acknowl- 
edge receipt  of  this  notice  by  letter  to 
the  Secretary  to  the  Board.  In  addi 
tion.  each  party  shall  infonn  the  Sec- 
retary, no  later  than  March  29.  1979  of 
the  name<s)  of  the  counsel  or  other 
representative  who  will  appear  at  the 
hearing  on  its  behalf. 

It  b  so  ordered. 

For  the  Appeal  board. 

Marcarct  E.  Do  Pix>. 
Secretary  to  the 
Appeal  Board. 
(FR  Doc.  79-7S53  Filed  3-13  79:  8:45  ami 
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(Dociiet  No.  5»-lt3I 
HAOOAM  NfCK  flANT 
Utwonc*  mf  AiaondBMat  I 


The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  30  to  Facility  Operat- 
ing License  No.  DPR-61.  isued  to  the 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  license  for  operation  of  the 
Haddam  Neck  Plant  (the  facility),  lo- 
cated in  Middlesex  County.  Connecti- 
cut. The  amendment  became  effective 
on  February  23.  1979. 

The  amendment  adds  a  llrcnse  con- 
dition to  include  the  commL<tsion-ap- 
proved  phy.sical  security  plan  as  part 
of  the  license. 

The  licen.soes.  filing  complies  with 
the  standards  and  requirements  of  the 
atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Ccxnmiasion's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  nn(nngs  as 
required  by  the  Act  and  the  Commis- 


sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  resxilt  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(dK4)  an  environmental 
Impact  statement,  negative  declaration 
and  environmental  Impact  appraisal 
need  not  be  prepared  In  connection 
with  issuance  of  this  amendment. 

The  licensee's  filing  dated  December 
21.  1977.-  as  revised  June  21.  1978. 
August  4.  1978.  and  February  20.  1979. 
and  the  Commission's  Security  Plan 
Evaluation  Report  are  being  withheld 
from  public  disclosure  pursuant  to  10 
CFR  2.790(d).  The  withheld  Informa- 
tion is  subject  to  disclosure  in  accord- 
ance  with  the  provisions  of  10  CFR 
9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  30 
to  License  No.  DPR-61  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  28.  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  NW.. 
Washington.  D.C.  and  at  the  Russell 
Library.  119  Broad  Street.  Middle- 
town.  Connecticut  06457.  A  copy  of 
items  (1)  and  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Md..  this  28th 
day  of  February.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Dennis  L.  ZtntANN, 
Chief.        Operating       Reactors 
Branch  No.  2,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7550  FUed  3-12-79;  8:45  am] 
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(Docket  No.  27-191 


'See  ALAB-52S.  9  IfRC (FMuuary  1. 

irrt). 


NUOfAt  INGMratMO  COMPANY,  MC, 

(SHEFHf  to,  NJJNOtS  lOW-UVEl 

lAOtOACnVI  WASTi  DISPOSAL  SITE) 

It  it  ordered.  That  oral  argximent  be 
held  in  this  matter  on  March  27,  1979 
commencing  at  10:00  a.m.  This  argu- 
ment will  be  held  at  the  County  Board 
Room  (Room  103).  Peoria  County 
Courthouse.  Main  Street.  Peoria.  Illi- 
nois. The  matter  on  which  this  Board 
desires  to  hear  argwnent  is  the  Appli- 
cant's motion  to  suspend  further  pro- 
ceedings on  Its  application  to  expand 
the  Sheffield.  lUinols  Low-Level  Ra- 
dioactive   Waste    Disposal    Site,    and 


NOTICES 

whether  the  application  for  expansion 
should  be  suspended,  dismissed  or 
denied. 

Following  oral  argument,  the  Board 
wishes  to  confer  with  the  parties  to 
dlscijss  the  procedures  to  be  followed 
in  the  matter  of  the  Applicant's  re- 
quest for  renewal  of  its  existing  li- 
cense. 

Although  open  to  the  public,  partici- 
pation in  this  argument  will  be  limited 
to  parties  and  their  counseL 

For  the  Atomic  Safety  and  Licensing 
Board. 

Dated  at  Bethesda.  M±,  this  Tth  day 
of  March  1979. 

Andrew  C.  Ooodhope, 
Cchairman. 

(FR  Doc  79-7553  FUed  3-12-79;  8:45  am] 
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[Docket  No.  50-3381 

VMOIMA  EUECTtiC  AND  POWER  CO. 

NoMco  of  hwonco  of  Awondwont  to  Fodlity 
LkonM 

The  UJ3,  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  8  to  the  Facility  Op- 
erating License  No.  NPP-4.  issued  to 
Virginia  Electric  and  Power  Company, 
which  revises  condition  2.D.(3)f  con- 
tained in  Facility  Operating  License 
NPP-4  Amendment  No.  3.  This  amend- 
ment requires  Implementation  of  the 
fire  protection  program  following  the 
second  regularly  scheduled  refueling 
outage  in  accordance  with  a  recent 
Safety  Evaluation  Report  entitled, 
"Fire  Protection  Program  for  North 
Anna  Power  Station,  Units  1  and  2." 
In  addition  a  minor  change  has  been 
made  to  Appendix  A  Technical  Speci- 
fication 3.9.7  regarding  the  allowable 
weight  which  will  be  permitted  to 
travel  over  irradiated  fuel  assemblies 
in  the  spent  fuel  pooL  Amendment  No. 
8  is  effective  as  of  its  date  of  issuance. 

The  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  Involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5<dK4)  an  environmental 
impact  statement,  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
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nection  with  issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action  see  a  copy  of  (1)  Amend- 
ment No.  8  to  NPF-4.  (2)  Safety  Evalu- 
ation Report  entitled.  "Fire  Protection 
Program  for  North  Aima  Power  Sta- 
tion, Units  1  and  2,"  dated  February 
1979,  and  (3)  Safety  Evaluation  In 
Support  of  Technical  Specification 
Change  3.9.7.  These  items  are  availa- 
ble for  public  inspection  at  the  Com- 
mission's Public  Docimient  Room. 
1717  H  Street.  NW.,  Washington.  D.C. 
20555  and  at  the  Board  of  Supervisor's 
Office,  Louisa  County  Courthouse, 
Louisa.  Virginia  23093  and  at  the 
Alderman  Library,  Manuscripts  De- 
partment, University  of  Virginia, 
Charlottesville.  Virginia  22901.  A  copy 
of  these  Items  may  be  obtained  upon 
request  to  the  U.S.  Nuclear  Regula- 
tory Commission.  Washington.  D.C. 
20555,  Attention:  Director.  Division  of 
Project  Management.  •^ 

Dated  at  Bethesda,  Md.,  this  6th  day 
of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

OlanD.  Parr, 
Chief.     Light     Water    Reactors 
Branch  No.  3.  Division  of  Prot- 
ect Management 

(FR  Doc.  79-7554  FUed  3-12-79;  8:45  ami 
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DOMESTIC  UCOISmO  OP  PtOOUCTION  AND 
UTIUZATION  PAOUTIES 

IwvotHgoHoii  and  EvahMtion  «f  Strott 
Corroden  Croddn*  In  Piping  of  U9M  Wotw 


AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  public  comment 
on  NUREG-0531  "Investigation  and 
Evaluation  of  Stress  Corrosion  (back- 
ing in  Piping  of  Light  Water  Reactor 
Plants"  February  1979. 

SUMMARY:  On  September  14,  1978, 
the  Nuclear  Regulatory  Commission 
established  a  new  Pipe  C^rack  Study 
Group.  The  Group  was  to  evaluate 
recent  pipe  and  safe  end  cracking  ex- 
perience relative  to  previous  staff  con- 
clusions and  recommendations.  The 
NRC  seeks  public  comment  on  the 
report  which  simunarizes  the  Group's 
review  and  conclusions. 

DATES:  The  public  comment  period 

expires  May  15. 1979. 

FOR   FURTHER   INFORMATION 

CONTACT: 

Darrell  O.  Eisenhut.  Deputy  Direc- 
tor for  Operating  Reactors.  Division 


tfOtSTEt.  VOC  44.  Ma 


Y.  MARCH  it,  IW« 
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of  Operating  Reactors,  Office  of  Nu- 
clear Reactor  Regulation.  U.S.  Nu- 
clear Regulatory  Commission.  Wash- 
ington. D.C.  20555,  (Phone:  301-492- 
tJJl) 

SUPPLEMia^ARY  IKPORMATION: 
In  1975.  a  Pipe  Cracking  Study  Group 
was  estAblished  by  the  United  States 
Nuclear  Regulatory  Commiasion 
(USNRC)  to  review  Inter  granular 
stress-oorroaion  cracking  (IGSCC)  In 
Boiling  Water  Reactors  (BWRs).  The 
Group  reported  its  findings  concern- 
ing stresa-corrosion  cracking  in  by-pass 
lines  and  core  spray  piping  of  austen- 
tic  sttfnleas  steel  in  a  report.  Techni- 
emt  Report— Investigation  and  Evalua- 
tion of  Cracking  in  Atutenitic  Stain- 
leu  Steei  Piping  oj  Boiling  Water  Re- 
actor Plants  (NURBO-7S/067 ). 

During  1978.  lOSCC  was  reported 
for  the  first  time  in  large-diameter 
piping  In  a  BWR.  This  discovery,  to- 
gether with  questions  concerning  the 
capability  of  ultrasonic  detection 
methods  to  detect  small  craclis,  led  to 
the  formation  of  a  new  Pipe  Crack 
Study  Group  (PCSO)  by  USNRC  on 
September  14.  1978. 

The  charter  of  the  new  PCSG  was  to 
specifically  address  the  five  following 
questions: 

"1.  The  significance  of  the  cracks 
discovered  In  l&rge-diameter  pipes  rel- 
ative to  the  conclusions  and  recom- 
mendations set  forth  in  the  referenced 
report  (NUREG-75/067)  and  its  imple- 
mentation document.  NUREG-0313; 

2.  Resolution  of  the  concerns  raised 
over  the  ability  to  use  ultrasonic  tech- 
niques to  detect  cracks- in  austenltic 
stainless  steel; 

3.  The  significance  of  craclis  found 
in  large-diameter  sensitized  safe  ends 
and  any  recommendations  regarding 
the  current  NRC  program  for  dealing 
with  this  matter. 

4.  The  potential  for  stress  corrosion 
cracking  in  PWRs; 

5.  Examine  the  significance  of  crack- 
ing in  the  Inconel  safe  ends  that  has 
been  experienced  at  the  Duane  Arnold 
Operating  Facility,  and  develop  any 
recommendations  regarding  NRC  ac- 
tions taken  or  to  be  taken." 

The  PCSG  limited  the  scope  of  the 
study  to  BWR  and  PWR  piping  and 
safe  ends  attached  to  the  reactor  pres- 
sure vesseL  The  PCSG  reviewed  exist- 
ing information— either  that  contained 
In  writtea  records  or  that  collected 
through  meetings  in  this  country  and 
In  foreign  countries.  The  specific  areas 
considered  are  presented  in  the  chap- 
ters of  this  report: 

•  BWR  Cracking  Experience  and 
Corrective  Actions 

•  PWR  Cracking  Experience  and 
Corrective  Actions 

•  Metallurgy  Associated  with  Pipe 
Cracking 

•  Reactor  Coolant  Chemistry 
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•  Pipe  Configuration  and  Stress 
Levels 

•  Duan«  Arnold  Safe-End  Cracking 

•  Methods  of  Detecting  Cracks  ' 

•  Significance  of  Cracks 

•  Recent  Development  Relevant  to 
Control  and  Detection  of  IGSCC 

The  review  of  these  topics  In  the 
context  of  changes  occurring  since  the 
preparation  of  NUREG-75/067  led  to 
the  preparation  of  specific  conclusions 
and  recommendations  relevant  to  the 
current  sUtus  of  IGSCC.  the  signifi- 
cance of  the  problem,  and  the  reliabil- 
ity of  detection  and  measures  available 
to  correct  or  minimize  IGSCC  in  exist- 
ing and  future  plants.  These  conclu- 
sions and  recommendations  are  pre- 
sented hi  the  newly  issued  PCSG 
report. 

The  NRC  staff  will  review  the  Study 
Group  report  and  Its  conclusions/rec- 
ORunendations  and  the  public  com- 
ments received  during  this  comment 
period.  FoUowing  this  review,  the  staff 
will  decide  what  further  actions,  if 
any,  are  required  for  the  licensing  and 
operation  of  reactors. 

Requests  for  a  single  copy  of  the 
report  should  be  made  in  writing  to 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C  20555.  Attention;  EM- 
rector.  Division  of  Technical  Informa- 
tion and  Document  Control. 

Comments  on  this  report  should  be 
sent  to  the  Office  of  Nuclear  ReiMitor 
Regulation.  TJJS.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
Attention:  Duputy  Director.  Division 
of  Operating  Reactors.  The  comment 
period  expires  May  IS.  1979.  Copies  of 
all  comments  received  will  be  available 
for  examinatk»  in  the  Commission's 
Public  Document  Room.  1717  H 
Street.  N.W.,  Washington.  D.C. 

Dated  at  Bethesda.  Md..  this  6th  day 
of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Victor  Stxllo,  Jr.. 
Director,  Diirlsion  of  Operating 
Reacton,  Office  of  Nuclear  Re- 
altor Regulation. 
[FR  Doc.  79-7705  Filed  3-11-79:  8:45  am] 


[8010-01 -M] 

SECURtTIES  AND  EXCHANGE 
COMMISSION 

(Rel.  Na  I0«1S:  811-33981 
ANCNOa  SrtCrmiM  HMD,  MC 


Amplication  Wuimtmt  *m  SmMm  8(1)  •!  Nm  Ad 
far  an  Orriar  Dadariag  That  ApplicaNt  Ha* 
Caasad  Ta  ta  an  la»artiai>«  Campany 

Maiich  1.  19T9. 
Notice  Is  hereby  given.  That  Anchor 
Spectrum  Fund.  Inc.  ("Applicant")  333 
South  Hope  Street.  Los  Angeles.  Cali- 


fornia 900T1.  registered  under  the  In- 
vestment Comiumy  Act  of  1940 
("Act")  as  an .  open-end.  diversified 
management  investment  company, 
filed  an  application  on  January  22. 
1979.  pursuant  to  Section  8(f)  of  the 
Act  and  Rule  81-1  thereunder,  for  an 
order  of  the  Commission  declaring 
that  Applicant  has  ceased  to  be  an  in- 
vestment company  as  defined  In  the 
Act.  All  interested  persons  are  re- 
ferred to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarised  below. 

Applicant,  a  corporation  organized 
under  the  laws  of  the  State  of  Mary- 
land, registered  under  the  Act  on 
August  20.  1973.  and  concurrently 
filed  a  registration  statement  on  Form 
S-5  under  the  Securities  Act  of  1933 
covering  2.500.000  shares  of  Its  capital 
stock.  $1.00  par  value,  in  connection 
with  a  proposed  public  offering  of  its 
shares.  This  registration  statement 
was  declared  effective  on  January  2. 
1974.  and  Applicant  commenced  an  ini- 
tial public  offering  in\mediately  there- 
after. 

Applicant  further  states  that  on 
July  25.  1978.  its  shareholders  ap- 
ixtjved  an  Agreement  and  Plan  of 
Merger  ("Merger  Agreement")  be- 
tween Applicant  and  the  Growth  Fund 
of  America.  Inc.  ("Groirth  Fund"). 
The  Merger  Agreement  had  been 
adopted  by  Applicant's  Board  of  EHrcc- 
tors  on  May  24.  1978.  On  August  31. 
1978.  the  Merger  Agreement  became 
effective  when  Applicant  and  Growth 
Fund  filed  the  Merger  Agreement 
with  the  State  of  Maryland. 

Upon  effectiveness  of  the  Merger 
Agreement.  Growth  Fund  acquired  all 
of  Applicant's  securities  and  other 
assets  In  exchange  for  an  equivalent 
value  of  shares  of  Growth  Fuixl.  Ap-> 
plicant  represents  that  no  brokerage 
conunission  was  paid  on  the  transfer 
of  its  assets  to  Growth  Fund.  Appli- 
cant further  states  that  Immediately 
prior  to  the  transfer  of  Its  assets  to 
Growth  Fund,  there  were  5.212,103 
shares  of  its  capital  stock  outstanding, 
having  an  aggregate  net  asset  value  of 
$23,902,555.  Applicant  represents  that 
it  Is  not  now  engaged,  nor  does  It  pro- 
pose to  engage.  In  any  business  activi- 
ty other  than  that  necessary  to  wind- 
up  its  affairs. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  upon  application,  finds 
that  a  registered  Investment  (»mpany 
has  ceased  to  be  an  Investment  compa- 
ny. It  shall  so  declare  by  order,  and 
that,  upon  the  taking  effect  of  such 
order,  the  registration  of  such  compa- 
ny shall  cease  to  be  in  effect. 

Notice  is  further  given.  That  any  tif- 
terested  person  may,  not  later  than 
March  28.  1979,  at  5:30  pjn^  submit  to 
the  Commission  in  writing  a  request 


for  a  hearing  on  the  matter  accompa- 
nied by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  sw^  re- 
quest, and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary,  Securi- 
ties and  Exchange  (Commission,  Wash- 
higton.  D.C.  20549.  A  copy  of  such  re- 
quest shall  be  served  personally  or  by 
mall  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  case  of  an  attomey-at- 
law,  by  certificate)  shall  be  filed  con- 
temporaneously with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the 
Act.  an  order  disposing  of  the  applica- 
tion will  be  Issued  as  of  course  follow- 
ing said  date  unless  the  Oommisslon 
thereafter  orders  a  hearing  upon  re- 
quest or  upon  the  Commission's  own 
motion.  Persons  who  request  a  hear- 
ing, or  advice  as  to  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter.  Including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

•        OeoRGE  A.  Pmsiiofoirs. 
Secretary. 

(PR  Doc  79-7SV  Filed  3-12-79: 8:45  ami 


wltii  tlie  different  procedures  for  the 
arbitration  of  claims  by:  1)  members 
against  other  members;  2)  public  cus- 
tomers against  members  involving 
$2,500  or  less:  and  3)  public  customers 
against  members  invtdvlng  more  than 
$2,500. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to  del- 
egated authority. 

Obobcs  A.  FtxssuufOHS, 
Secretary. 
[FR  Doc  T9-7578  Filed  3-U-79: 8:4S  am] 
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IRel.  No.  15597;  PUe  Na  8R-BSE-78-8] 

BOSTOM  STOCK  EXCHANGC,  INC 

WHMrawal  af  PropaMd  tula  Chang* 

March  5,  1979. 
The  Boston  Stock  Exchange,  Inc. 
("BSE"),  by  letter  dated  February  16. 
1979,  withdrew  a  proposed  rule  change 
(File  No.  SR-BSE-78-8)  which  had 
been  submitted  on  July  10.  1978,  pur- 
suant to  Section  19(b)  of  the  Securi- 
ties Exchange  Act  of  1934  (the  "Act") 
and  Rule  19b-^  thereunder.  The  pro- 
posal would  have  provided  procedures 
for  the  arbitration  of  claims  by  BSE 
members  against  other  members  as 
well  as  claims  by  public  customers 
against  BSE  members.  The  BSE's  deci- 
sion to  withdraw  the  proposal  was 
predicated  upon  the  need  for  it  to  pro- 
pose certain  amendments  to  Its  Consti- 
tution in  order  to  implement  the  pro- 
posal. Additionally,  the  BSE  wished  to 
reconsider  the  proposal  after  it  re- 
ceives from  the  Securities  Industry 
Conference  on  Arbitration  the  final 
version  of  the  Uniform  Code  of  Arbi- 
tration regarding  claims  by  public  cus- 
tomers against  members  Involving 
amounts  in  excess  of  $2JM>0.  The  BSE 
Intends  in  the  near  future  to  submit  a 
comprehensive   set   of   rules    dealing 
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lAdmln.  Prooeedins  Pile  Na  3-5647:  FUe  No. 
81-464] 

CAtMAC  r ACEMAKffKS,  INC 

A|iHic«Nan  and  Oppartwnity  far  Haartag 
March  2,  1979. 

Notice  Is  hereby  given  that  Cardiac 
Pacemakers,  Inc.  ("Applicant")  has 
filed  an  application,  pursuant  to  sec- 
tion 12(h)  of  the  Securities  Exchange 
Act  of  1934.  as  amended  (the  "1934 
Act"),  that  Applicant  be  granted  an 
exemption  from  the  reporting  provi- 
sions of  Sections  13  and  15(d)  of  that 
Act. 

The  applicant  states,  in  part: 

I.  Applicant  is  incorporated  under  the 
laws  of  the  SUte  of  Minnesota. 

3.  As  a  result  of  a  uiei  ser  on  December  15. 
1978.  the  Applicant  became  a  wholly-owned 
subsidiary  of  Ell  LUly  and  Company 
C'UUy"). 

3.  At  this  time  the  Applicant  has  only  one 
shareholder.  Lilly. 

In  the  absence  of  an  exemption,  Ap- 
plicant is  required  to  file  reports  pur- 
suant to  Sections  13  and  15(d)  of  the 
1934  Act.  Applicant  believes  that  Its 
request  for  an  order  exempting  it  from 
the  provisions  of  Sections  13  and  15(d) 
of  the  1934  Act  is  appropriate  in  view 
of  the  fact  that  the  Applicant  is  a 
wholly-owned  subsidiary  with  only  one 
shareholder.  Applicant  believes  that 
the  time,  effort  and  expense  involved 
in  preparation  of  additional  periodic 
reports  would  be  dlsproportioi»te  to 
any  benefit  of  the  public. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street.  N.W..  Washing- 
ton. D.C.  20549. 

Notice  Is  further  given  that  any  In- 
terested person  not  later  than  March 
27,  1979  may  submit  to  the  Commis- 
sion in  writing  his  views  or  any  sub- 
stantial facU  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereoTL  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary, Securities  and  Exdiange  Com- 
mission, 500  North  Capitol  Street. 
Washington.  D.C.  20549,  and  should 
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state  briefly  the  nature  of  the  Interest 

of  the  person  submitting  such  infor- 
mation or  requesting  the  hearing,  the 
reason  far  such  request,  and  the  issues 
of  fact  and  law  raised  by  the  applica- 
tion which  he  desires  to  controvert.  At 
any  time  after  said  date,  an  cxder 
granting  the  application  may  be  Issued 
upon  request  or  upon  the  Commis- 
sion's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 

delegated  authority. 

OSORCE  A.  FtTZSIKMONS. 

Secretary. 
IFR  Doc.  79-7582  Piled  3-13-79;  S:4S  ami 
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{ReL  No.  1M18:  at-CBOB-7»-36] 
CNICAOO  •OAKD  OPTIONS  EXCHANOE,  MC 


mflAl  nOISTIt.  VOL  44.  Na  SO— TUISDAT,  MATCH  IS,  1979 


VOL  44,  MO. 


Y, 


On  January  5.  1979.  the  Chica«o 
Board  Opticxis  Exchange.  Incorporat- 
ed (the  "CBOE  ")  La  Salle  at  Jackson. 
Chicago.  Illinois,  fUed  with  the  Com- 
mission, pursuant  to  section  19(bKl) 
of  the  Securities  Exchange  Act  of 
1934.  15  U.S.C.  78(8)(bXl)  (the  "Act") 
and  Rule  19b-4  thereunder,  copies  of  a 
proposed  rule  change  which  would 
delete  Sections  7.3  and  7.4  of  the 
CBOE  Constitution  which  relate  to 
the  composition  of  the  CBOE  Appeals 
Committee,  and  would  substitute  a 
new  Rule  2.11. 

The  Appeals  Committee  reviews 
CB(»  actions  on  appUcstiORS  of  per- 
sons aggrieved  thereby,  but  does  not 
review  disciplinary  actions  or  actions 
of  the  CBOE  Arbitration  Committee. 
Presently,  the  Appeals  Committee  Is 
composed  of  ten  individuals,  nine  of 
whom  must  be  CBOE  members  or  ex- 
ecutive officers  of  member  organisa- 
tions, and  one  of  whom  must  be  a 
member  of  the  CBOE  Board  of  Direc- 
tors appointed  by  Its  chairman.  The 
nine  CBOE  members  on  the  Appeals 
Committee  are  elected  by  vote  of  the 
CBOE  membersiiip.  with  the  require- 
ment that  at  least  three  must  be  en- 
gaged primarily  in  business  on  the 
C:B0E  floor  and  at  least  three  must  be 
engaged  primarily  In  off -floor  activity. 
Under  proposed  Rule  2.11.  the  Appeals 
Committee  would  continue  to  the  com- 
posed of  nine  (TBOE  members  and  one 
individual  from  the  Board  of  Direc- 
tors. All  of  these  persons,  however, 
would  be  appointed  by  the  Chairman 
of  the  Board  of  Directors  and  there 
would  be  no  requirement  as  to  compo- 
sition of  the  Committee  with  respect 
to  its  members'  primary  business  activ- 
ities. This  change  In  selection  proce- 
dures was  deemed  necessary  by  the 
C:B0E  in  view  of  the  difficulty  iU 
Nominating  Committee  tiad  been  ex- 
periencing In  finding  suitable  candl- 
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dates  willing  to  stand  for  election  to 
the  Appeals  Committee. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance 
of  the  proposed  rule  change  was  given 
by  publication  of  a  Commission  Re- 
lease (Securities  Exchange  Act  Re- 
lease No.  34-15505,  January  18.  1979) 
and  by  publication  in  the  Federal 
RiGiSTKR  (44  FR  6237.  January  31. 
1979).  The  Commission  received  no 
comments  with  respect  to  the  pro- 
posed rule  change. 

The  Commission  finds  that  the  pro- 
posed nile  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  ap- 
plicable to  a  national  securities  ex- 
change, and  In  particular, -the  require- 
ments of  Section  6  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to  del- 
egated authority. 

OlORGK  A.  FrrZSIMMOIfS, 
Secretary. 

[FR  Doc.  79-7574  FUed  3-13-79;  8:45  am] 


[tOIO-OI-M] 

[Admin.  Proceeding  FUe  No.  3-5«49:  FUe  Na 
81-468] 

I.  L  UQU»AT«M  COtP. 

*  —  —  *• *» ■    ^^-,  a  ■■■■mHii    * fcJ  ■        it  ■  ■ 

^t^^ni^wf^Pfi  ■ns  wpfiwf  I  villi  y  fv*  nwwiy 

March  2. 1979. 

Notice  is  hereby  given.  That  E.  I. 
Liquidating  Corp.  ("Applicant"),  for- 
merly Eanco.  Inc..  has  filed  an  applica- 
tion pursuant  to  Section  12(h)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (the  "1934  Act"),  for  an 
order  granting  Applicant  an  exemp- 
tion from  the  provisions  of  Sections  13 
and  15(d)  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  On  November  15.  1978,  the  shareholders 
of  Applicant  approved  m  plan  of  complete 
liquidation  and  dissolution  whlcb  provided 
for  (1)  the  sale  of  all  oi  the  assets  of  the  Ap- 
plicant, other  than  certain  cash  and  market- 
able securities,  to  Incom  International.  Inc. 
("Incom").  and  the  assumption  by  Incom  of 
all  liabilities  of  Applicant,  other  than  cer- 
tain tax  liabilities  and  expenses  relating  to 
the  sale,  and  (ii)  the  subsequent  liquidation 
and  dissolution  of  the  Applicant. 

2.  The  sale  of  Incom  was  completed  on  No- 
vember 16.  1978.  The  Applicant's  stock 
transfer  books  were  closed  on  November  27. 
1978.  Certificates  representing  525.545  of 
the  559.187  outstanding  shares  have  been 
returned  to  the  Applicant's  transfer  agent, 
with  33.642  shares,  held  by  an  aggregate  of 
206  holders  of  record,  still  outstanding,  but 
expected  to  be  surrendered  shortly. 

3.  There  is  presently  no  trading  market  In 
Applicant's  securities. 


NOTICES 

4.  Counsel  to  the  Applicant  has  expreoed 
the  opinion  that  there  are  no  dlaaenten' 
rights  of  apprisal  under  applicable  state  law 
with  regard  to  the  sale  transaction  and  liq- 
uidation by  the  Applicant. 

Applicant  argues  that  the  granting 
of  the  exemption  would  not  be  incon- 
sistent with  the  public  interest  or  the 
protection  of  investors. 

For  a  more  detailed  statement  of  the 
information  presented.  Interested  per- 
sons are  referred  to  said  application 
which  Is  on  file  in  the  office  of  the 
Commission  at  1100  L  Street.  N.W.. 
Washington.  D.C.  20549. 

Notice  is  further  given.  That  no 
later  than  March  27,  1979  any  inter- 
ested person  may  submit  to  the  Com- 
mission in  writing  his  views  or  any 
substantial  facts  bearing  on  this  appli- 
cation or  the  desirability  of  a  hearing 
thereon.  Any  such  (x>mmunication  or 
requesl  should  be  addressed:  Secre- 
tary. Securities  and  Exchange  Com- 
mission. 500  North  Capitol  Street. 
N.W..  Washington.  D.C.  20549.  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
Information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap- 
plication which  he  desires  to  contro- 
vert. At  any  time  after  said  date,  an 
order  granting  the  application  may  be 
Issued  upon  request  or  upon  the  Com- 
mission's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Oborox  A.  FmsiKMONS. 
Secretary. 

[FR  Doc.  79-7578  FUed  3-1S-79:  8:45  am] 


[8010-01-M] 

[FUe  No.  500-1] 

nmrtcx  cov. 

Ot4m  9t  Siwfa itslsw  wf  Tradiog 

March  1. 1979. 

It  appearing  to  the  Seciulties  and 
Exchange  Commission  that  there  has 
been  recent  unusual  and  unexplained 
activity  in  the  securities  of  Fuelteck 
Corporation,  the  Commission  Is  of  the 
opinion  that  the  public  Interest  and 
the  protection  of  investors  require  a 
summary  suspension  of  trading  in  the 
securities  of  Fuelteck  Corporation. 

The  price  of  Fuelteck  common  stock 
increased  from  the  offering  price  of  $1 
per  share  to  approximately  111  per 
share  since  a  Regulation  A  offering  of 
200,000  shares  of  common  stock  at  $1 
per  share  was  made  on  February  15. 
1979.  The  Commission  staffs  prelimi- 
nary inquiry  indicates  that  there  is  no 
public  information  available  which 
would  justify  this  unexplained  activl- 


Because  of  the  recent  unusual  and 
unexplained  market  activity  In  Fuel- 
teck securities,  the  Commission's  staff 
is  conducting  an  investigation  to  deter- 
mine whether  there  may  have  been 
violations  of  the  federal  securities 
laws. 

Therefore,  it  is  ordered,  purusant  to 
Section  12(k)  of  the  Securities  Ex- 
change Act  of  1934,  trading  in  such  se- 
curities on  a  national  securities  ex- 
change or  otherwise  is  suspended,  for 
the  period  from  3:00  p.m.  on  March  1, 
1979  through  March  10.  1979. 

By  the  Conmiisslon. 

Oeorgk  a.  Frrzsndcoif  8. 
Secretary. 

[FR  Doc.  79-7585  FUed  3-12-79:  8:45  am] 


[801(M)1-M] 

[Admin.  Proceeding  FUe  No.  3-5600;  FUe  No. 
81-431] 

HAI,  MC  (rotMBUY  MD.  MC) 

^i^^99CWTI9ffl   VifO   \#^pVrTWfN«y    w^m   WW9WwW9^ 

Mauch  2.  1979. 

Notice  is  hereby  given.  That  HAI, 
Inc.  (formerly  AID.  Inc.)  (the  "Appli- 
cant") has  filed  an  application  pursu- 
ant to  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934.  as  amended 
(the  "1934  Act"),  for  an  order  exempt- 
ing Applicant  from  the  provisions  of 
Sections  13  and  15(d)  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  On  June  16.  1978.  Applicant  merged 
with  and  became  a  wholly-owned  subsidiary 
of  INA  Corporation.  As  a  result  of  the 
merger.  Applicant  no  longer  has  any  pubUc- 
ly  owned  common  stock. 

2.  The  Applicant  has  fUed  with  the  Com- 
mission a  Form  8-K  which  reflects  the 
merger. 

Applicant  argues  that  the  granting 
of  the  exemption  would  not  be  incon- 
sistent with  the  public  interest  or  the 
protection  of  Investors. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street.  N.W.,  Washing- 
ton. D.C. 

Notice  is  further  given.  That  any  in- 
terested person  not  later  than  March 
27.  1979.  may  submit  to  the  Commis- 
sion in  writing  his  views  or  any  sub- 
stantial facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary. Securities  and  Exchange  Com- 
mission. 500  North  Capitol  Street. 
N.W..  Washington.  D.C.  20549.  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap- 
plication which  he  desires  to  contro- 


vert. At  any  time  after  said  date,  an 
order  granting  the  application  may  be 
issued  upon  request  or  upon  the  Com- 
mtasion's  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  auttiority. 

Oeorgk  A.  Prrzsncxoifs, 
Secretary. 

[FR  Doc.  79-7579  FUed  3-12-79;  8:45  am] 


(8010-01 -M] 

(Admin.  Proceeding  FUe  No.  3-5638;  Pile  No. 
81-4691 

NMMIANO  MAIT,  im. 


March  12.  1979. 

Notice  is  hereby  given.  That  High- 
land Malt  Ltd.  ("Applicant")  has  filed 
•n  application  pursuant  to  Section 
12(h)  of  the  Securities  Exchange  Act 
of  1934.  as  amended  (the  "1934  Act") 
for  exemption  from  the  requirement 
of  furnishing  quarterly  reports  on 
Form  10-Q  pursuant  to  Section  15(d) 
of  the  1934  Act  and  Rule  15d-13  there- 
under. 

The  Application  states  in  part: 

( 1 )  Applicant  is  engaged  In  the  offer,  sale 
and  repurchase  of  Scotch  Whiskey  ware 
house  receipts  pursuant  to  a  registration 
statement  declared  effective  by  the  Com- 
misBion  on  February  18.  1977  pursuant  to 
Section  8  of  the  Securities  Act  of  1933. 

(2)  Applicant  is  registered  as  a  broker 
dealer  pursuant  to  Section  IS(a)  of  the  1934 
Act  and  files  the  quarterly  and  aruiual  re- 
ports required  by  Rule  17a-5  thereunder. 

(3)  Only  fourteen  persons  hold  of  record 
and  beneficially  the  7,955  shares  of  Appli- 
cant's common  stock.  85%  of  which  is  held 
by  its  officers  and  directors. 

(4)  Applicant  intends  to  continue  fUing 
annual  reports  on  Form  10-K,  current  re- 
ports on  Form  8-K.  and  the  quarterly  and 
annual  reports  required  of  broker-dealers  by 
rule  17a-5. 

In  the  absence  of  an  exemption,  ap- 
plicant would  be  required  to  file  cer- 
tain periodic  reports  with  the  Commis- 
sion pursuant  to  Section  15(d)  o(»the 
1934  AcL  Applicant  argues  that  no 
useful  purpose  would  be  served  in 
filing  such  required  periodic  reports. 
Applicant  requests  the  exemptive 
order  be  effective  for  fiscal  quarters 
beginni  g  on  and  after  (Dctober  1. 
1978. 

For  a  more  detaQed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  office  of  the  Commission 
at  1100  L  .'t..  NW..  Washington.  D.C. 
20549. 

Notice  is  further  given.  That  any  in- 
terested person  not  later  than  March 
27.  1979.  may  sutRnit  to  XJhe  Commis- 
sion in  writing  its  views  or  substantial 
facts  l>ear<''C  on  this  application  or  the 
desirabiiitv  - '  a  hearing  thereon.  Any 
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such  communication  or  request  should 
be  addressed:  Secretary.  Securities  and 
Exchange  CommiaaioD.  500  North 
Clapitol  Street.  Washincton.  D.C. 
20549  and  should  state  brtefly  the 
nature  of  the  interest  of  the  person 
submitting  such  information  or  re- 
questing the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact 
and  law  raised  by  the  application 
which  he  desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  issued  In  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  issued 
vepon  request  or  upon  the  Commis- 
sion's own  motion. 

For  the  Commissioa.  by  the  Division 
of  Corporation  Finaooe.  pursuant  to 
delegated  authority. 

GeORGE  A.  FmSIMMONS. 

Secretary. 
[FR  Doc  79-7583  FUed  3-13-79:  8:45  am] 


[8010-01-M] 

[Admin.  Proceeding  FUe  Mo.  S-«64S;  File  No. 
Si-470J 

Henum  wirEtNAnoNAt  cotp. 

March  2.  1979. 

Notice  is  hereby  givoi.  That  Nep- 
tune International  CTorporation  ("Ap- 
plicant") has  filed  an  application,  pur- 
suant to  Section  12(h)  of  the  Securi- 
ties Exchange  Act  of  1934,  as  amended 
(the  ;1934  Act"),  that  Apphcant  be 
granted  an  exemption  from  the  re- 
porting provisions  of  Sections  13  and 
15(d)  of  that  Act. 

The  applicant  states,  in^iart: 

1.  Applicant  i>  Incorporated  under  the 
laws  of  the  State  of  New  Jersey. 

2.  As  a  result  of  a  merger  on  January  4, 
1979.  the  Applicant  became  a  wholly-oa-ned 
subsidiary  of  Wheelabrator-Prye,  toe. 

3.  At  this  time  the  Applicant  has  only  one 
shareholder. 

In  the  absence  of  an  exemption.  Ap- 
plicant is  required  to  fUe  reports  pur- 
suant to  Sections  13  and  15(d)  of  the 
1934  Act.  Applicant  believes  that  its 
request  for  an  order  exempting  it  from 
the  provisions  of  Sections  13  and  15(d) 
of  the  1934  Act  is  appropriate  in  view 
of  the  fact  that  the  Applicant  is  a 
wholly-owned  subsidiary  with  only  one 
shareholder.  AwHicant  believes  that 
the  time,  effort  and  expense  involved 
in  preparation  of  additional  periodic 
reports  would  be  disproportionate  to 
any  benefit  of  the  public. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 
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sion  at  1100  L  Street  NW..  Washing- 
ton. D.C.  20549. 

Notice  is  further  giwea.  That  aay  in- 
terested person  not  later  than  March 
27.  1979.  may  submit  to  the  Commis- 
sion in  writing  his  views  c»r  any  8ul>- 
stantial  facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary, Securities  and  Exdumge  Com- 
mission. 500  North  Capitol  Street. 
Washington.  D.C.  20M9.  and  should 
state  briefly  the  nature  of  the  interest 
of  the  person  submitting  such  infor- 
mation or  requesting  the  hearing,  the 
reason  for  such  request,  and  the  issue 
of  fact  and  law  raised  by  the  applica- 
tion which  he  desires  to  controvert.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  issued 
upon  request  or  upon  the  Commis- 
sion's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

QwomoK  A.  FiTtsiiiMoas. 
Secretary. 

[FR  Doc  79-7577  FBed  3-J3-79;  8:45  am] 


(8010-01-Ml 

[Release  No.  34-15591;  FUe  Na  8R-NYSE- 
78-591 

NIW  VOtK  STOCK  CXCNANOE,  INC 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l).  as  amended  by  Pub. 
L.  No.  94-29.  16  (June  4.  1975).  notice 
is  hereby  given  that  on  November  8. 
1978.  the  above  mentioned  self -regula- 
tory organization  filed  with  the  Secu- 
rities and  Exchange  Commission  pro- 
I>osed  rule  changes  as  follows: 

Statement  or  the  Terms  or  Substawce 
OF  THE  Proposal  Rxtle  (Changes 

The  proposed  rule  changes,  if  ap- 
proved, would  relieve  so-called  "ap- 
proved persons"  of  Exchange  members 
and  member  organizations  from  the 
provisions  of  certain  Floor  rules  of  the 
Exchange.  The  proposal  would  accom- 
plish this  objective  by  amending  Rules 
85.  91.  92,  96,  98.  99.  102.  104,  105.  112 
and  113,  and  by  adding  a  new  Rule 
98A.  The  terms  and  substance  of  these 
amendments  and  their  effect  upon  ap- 
proved persons  is  discussed  below. 

STATEMENT  OF  BASIS  AND  PtTRPOSBS 

The  basis  and  purpose  rt  the  pro- 
posed rule  changes  are  as  follows: 

PURPOSE  OF  PROPOSED  RULE  CHAHCBS 

The  purpose  of  the  proposed  rule 
changes  is  to  relieve  approved  persons 
of  members  and  member  organiza- 
tions, as  those  persons  are  currently 
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defined  by  NYSE  rules,'  from  the  pro- 
visions of  those  Floor  rules  of  the  Ex- 
change set  forth  and  described  below. 

The  1975  aimendnients  to  the  Securi- 
ties Exchange  Act  of  1934  (the  "Act") 
require  the  Exchange  to  enforce  com- 
pliance by  members  and  persons  asso- 
ciated with  members  with  the  Act. 
SEC  rules  and  applicable  Exchange 
rules.  In  this  regard,  the  Commission 
has  adopted  Rule  19g2-l  under  the 
Act. 

As  previously  mentioned,  several 
Floor  rules  of  the  Exchange  now 
affect  apbroved  persons  associated 
with  members  and  member  organiza- 
tions. For  reasons  discussed  below,  the 
Exchange  believes  it  is  no  longer  nec- 
essary or  appropriate  to  subject  ap- 
proved persons  to  Floor  rules. 

Persons  who  fall  within  the  Ex- 
changes proposed  definition  of  ap- 
proved person  also  fall  within  the  defi- 
nition of  "person  associated  with  a 
member"  as  that  term  is  used  in  the 
Act  and  SEC  rules. 

Section  11(a)  of  the  Act  and  related 
SEC  rules,  when  they  became  fully  ef- 
fective on  February  1,  1979.  in  many 
cases  will  restrict  the  ability  of  certain 
approved  persons  to  have  transactions 
for  their  own  accounts  effected  on  the 
Exchange.  For  example,  a  parent  orga- 
nization of  a  member  organization 
could  only  effect  proprietary  trades  on 
the  Exchange  through  its  affiliated 
member  organization,  if  the  parent  ob- 
tained the  majority  of  its  income  from 
acceptable,  broker/dealer-type  activi- 
ties and  if  its  orders  yielded  priority, 
parity  and  precedence  to  orders  of 
public  customers  (i.e.,  a  customer  who 
is  neither  a  member  or  associated  with 
a  member  of  the  Exchange). 

These  restrictions  could  discourage 
persons  from  becoming  (or  staying)  as- 
sociated with  members  and  could 
impede  the  ability  of  members  and 
member  organizations  to  raise  (or 
retain)  outside  capital. 

The  Exchange's  Floor  rules  that 
relate  to  approved  persons  compound 
the  problem  because  they  place  addi- 
tional restrictions  on  the  ability  of  ap- 
proved persons  to  have  transactions 
for  their  own  accounts  effected  on  the 
Exchange.  The  most  severe  restric- 
tions are  imposed  on  approved  persons 
associated  with  a  specialist.  For  exam- 
ple: 

Any  transaction  on  the  Exchange  for  the 
account  of  an  approved  person  associated 
with  a  sp^ialist.  in  stocks  in  wtilch  the  spe- 


'On  February  3.  1977.  the  Exchange's 
Board  of  Directors  approved  several 
changes  to  Exchange  rules  to  enable  the  Ex- 
change to  meet  its  responsibilities  under  the 
Act  and  Rule  19g2-l.  These  changes  were 
filed  with  (refer  to  Pile  No.  SR-hrySE-77- 
13)  but  have  not  yet  been  acted  on  by.  the 
SEC.  The  rule  changes  In  File  77-13  includ- 
ed, among  other  things,  a  change  to  the 
definition  of  the  term  "approved  person"  as 
used  in  Exchange  rules. 


cialist  is  registered,  must  be  for  investment 
purposes  and  must  be  effected  In  a  stabiliz- 
ing manner  (Rule  104.13): 

An  approved  person  associated  with  a  spe- 
cialist may  not  hold  or  grant  any  option  in 
any  stock  in  which  the  specialist  Is  regis- 
tered (Rule  105):  and 

An  approved  person  associated  with  a  spe- 
cialist may  not  "popularize  "  any  security  in 
which  the  specialist  Is  registered  (Rule 
113.30). 

The  restrictive  nature  of  the  special- 
ist rules  has  discouraged  member  orga- 
nizations from  entering  the  specialist 
business  directly.  Similarly,  the  above 
and  other  restrictions  that  extend  to 
approved  persons  have  discouraged 
member  organizations  from  affiliating 
with  existing  specialists  or  creating 
subsidiaries  to  conduct  a  specialist 
business.  Thus,  the  proposed  rule 
changes  potentially  could  stimulate 
new  entrsuits  and  capital  into  market- 
making  activities  on  the  Exchange 
Floor,  increasing  competition  in  this 
area  and  adding  to  the  Exchange's 
ability  to  maintain  and  improve  upon 
the  quality  of  its  m&rkets. 

It  Is  important  to  note  that  the  pro- 
posed rule  changes  would  not  diminish 
the  Exchange's  ability  to  oversee  the 
trading  activities  of  approved  persons. 
The  exchange  would  still  have  regula- 
tory Jurisdiction  over  approved  per- 
sons and  it  plans  to  require  reports  re- 
lating to  their  trading  activities  as  a 
means  of  detecting  trading  abuses  and 
other  Improprieties  involving  ap- 
proved persons.  Surveillance  activities 
of  this  type  also  tend  to  have  a  pro- 
phylactic effect  and  are  often  a  more 
appropriate  regulatory  approach  than 
outright  rule  prohibitions  which  could 
have  undesirable  side  effects,  particu- 
larly by  imposing  unnecessary  burdens 
on  competition. 

The  SEC  itself  has  sUted  that: 

In  considering  the  proper  scope  of  a  aelf- 
regulatory  organization's  responsibility,  the 
rule  recognizes  that  a  varietv  of  actiona 
may  be  undertaken  to  enforce  compliance, 
including  adopting  rules,  conducting  Inspec- 
tions, reviewing  reports,  making  inquiries  as 
to  particular  acts  and  practices,  monitoring 
trtuiinff  activity,  determining  qualifications, 
denying  membership.  Instituting  disciplin- 
ary proceedings  and  imposing  disciplinary 
sanctions  for  particular  violations  .  .  .  how- 
ever, a  self-regulatory  organization  is  not 
expected  to  employ  at  all  times  the  full 
range  of  enforcement  techniques  with  a 
view  to  preventing  or  discovering  violations 
by  every  possible  person  associated  with  a 
member  within  the  meaning  of  the  Act.' 
[Emphasis  supplied.) 

The  SEC  has  also  stated  that 

While  any  regulatory  system  imposes 
some  burdens  on  competition.  In  those  areas 
where  Rule  19g2-l  does  not  relieve  self -reg- 
ulatory organizations  of  responsibility  to  en- 


'SEC  Release  No.  34-12994  dealing  with 
the  adoption  of  SEC  Rule  19g2-l  to  refine 
the  extent  to  which  exchanges  are  obligated 
to  enforce  compliance  by  members  and  per- 
sons associated  with  members:  at  page  19. 


force  the  Act,  there  Is.  to  a  certain  extent, 
an  Initial  persuraption  that  particular  self- 
regulatory  action  Ouch  as  an  examination 
or  inspection  program)  will  not  unduly 
burden  competition.  On  the  other  hand;  ini- 
tiatives going  beyond  Rule  19g2-01  should 
only  6<  undertaken  after  careful  considera- 
tion, including  a  searching  evaluation  of 
not  only  the  burdens  upon  those  who  viU  be 
subjected  to  such  requirements  but  also  the 
burdens  upon  the  resources  of  the  self-regu- 
latory organization,  particularly  in  light  of 
the  need  for  uniform  application  and  ad- 
ministration of  any  such  retiuirements.  Sim- 
ilarly, existing  rules  which  go  beyond— the 
scope  of  responsibility  provided  by  Rule 
I9g2-1  should  be  carefully  reviewed  and, 
where  appropriate,  repealed.*  (Footnotes 
omitted:  emphasis  supplied.! 

The  Exchange  believes  that  its  ra- 
tionale for  the  proposed  rule  changes 
is  totally  consistent  with  the  philos- 
ophy that  the  SEC  expresses  in  the 
statements  quoted  at>ove. 

The  Exchange  feels  some  more  spe- 
cific discussion  is  warranted  on  certain 
of  the  proposed  rule  changes  con- 
tained in  this  filing,  as  follows: 

(1)  Rules  96.  102  and  105  deal  with 
options.  The  Exchange  has  on  file 
with  the  SEC  (refer  to  Pile  No.  SR- 
NYSE-76-54)  proposed  changes  to 
these  rules  to  rescind  the  prohibitions 
contained  therein  in  the  case  of  op- 
tions traded  on  exhanges. 

The  Exchange  does  not  believe  the 
proposed  rule  changes  contained  in 
this  filing  dealing  with  approved  per- 
sons should,  in  any  way,  be  considered 
as  an  expansion  of  options  trading 
which  would  violate  the  present  op- 
tions moratorium.  Rather,  the  Ex- 
change urges  the  Commission  to  con- 
sider these  rule  changes  on  their  own 
merits  separate  and  apart  from  the 
moratorium-related  issue?. 

(2)  Rule  98  contains  prohibitions 
against: 

(i)  an  issuer  becoming  an  approved 
person  in  a  specialist  organization 
whose  members  are  registered  in  the 
stock  of  that  issuer,  and 

(11)  an  approved  person  associated 
with  a  specialist  organization  acquir- 
ing more  than  5  percent  of  the  out- 
standing stock  of  any  company  in 
which  members  of  the  specitdist  orga- 
nization are  registered. 

These  prohibitions  are  being  re- 
tained to  avoid  potential  conflicts  of 
interest. 

(3)  The  5  percent  limitation  men- 
tioned above,  in  addition  to  being  ap- 
plicable to  approved  persons,  now  also 
covers  ownership  by  any  member, 
allied  member,  officer  and  employee 
of  the  specialist  organization  as  well  as 
the  spouse  of  such  person  and  such 
person's  children  residing  in  the 
household  of  such  person.  E^ren 
though  the  Rule  does  not  speak  about 
holdings  in  the  accont  of  the  specialist 
organization  itself,  the  Exchange  has 


'/M<L,  at  pages  IS  and  16. 


advised  specialist  organizations  that 
the  calculation  of  the  specialist  hold- 
ings should  include  stock  in  the  ac- 
coimt  of  the  firm  and,  wherever  prac- 
ticable, the  5  percent  limitation  should 
be  followed. 

In  view  of  the  fact  that  Rule  98  \& 
being  modified,  it  seems  appropriate 
to  take  this  opportunity  to  include 
this  policy  Into  the  rule  to  make  it 
more  effective.  However,  to  avoid  con- 
flicts with  a  specialist's  market-making 
obligations,  the  rule  language  is  draft.- 
ed  with  some  latitude  to  enable  the  5 
percent  guideline  to  be  exceeded  in 
cases  where  it  appears  warranted. 
Also,  to  allow  for  the  efficient  and 
timely  administration  of  the  Rule,  Ex- 
change staff  is  delegated  the  authority 
to  determine  when  and  by  whom  posi- 
tions in  excess  of  the  limit  should  be 
liquidated. 

It  should  also  be  noted  that  Ex- 
change Rule  460.10  imE>oses  a  prohibi- 
tion on  a  specialist  owning  more  than 
iO  percent  of  the  stock  of  a  company 
1  which  it  acts  as  specialist.  This  pro- 
hibition is  intended  to  a.void  conflicts 
of  interest  and  also  prevents  the  possi- 
bility of  the  specialist's  dealings  in  the 
stock  being  unduly  restricted  by  var- 
ious sections  of  the  Act  and  SEC  rules 
which  limit  the  dealings  of  any  person 
who  is  directly  or  indirectly  the  bene- 
ficial owner  of  more  than  10  percent 
of  any  class  of  equity  security  of  an 
issuer  (i.e..  Section  16  of  the  Act). 

(4)  A  new  Rule  98 A  is  proposed  to  re- 
quire that  reports  of  the  trading  activ- 
ities (including  options  transactions) 
of  approved  persons  be  submitted  to 
the  Exchange. 

(5)  Finally,  amendments  are  pro- 
posed to  two  specialist  rules  (Rules 
104.13  and  113(b))  to  delete  reference 
to  the  spouse,  children  and  any  person 
residing  in  the  same  household  with  a 
specialist  or  a  person  affiliated  with  a 
specialist.  This  extension  of  Exchange 
regulatory  Jurisdiction  no  longer 
seems  appropriate  luider  the  Act. 

BASIS  UlfOER  THE  ACT  FOR  PROPOSED  RtTLE 
CHANGES 

The  proposed  rule  changes  relate  to 
Sections  6(b)(1)  and  19(g)  of  the  Act 
which  deal  with  the  Exchange's  re- 
sponsibility to  "enforce  compliance" 
by  its  members  and  persons  associated 
with  its  memt>ers  with  the  Act  and  ap- 
plicable SEC  and  Exchange  rules.  The 
proposed  rule  changes  also  relate  to 
SEC  Rule  19g2-l  which  defines  the 
extent  to  which  the  national  securities 
exchanges  and  associations  should  be 
obligated  to  enforce  compliance  with 
the  Act  and  the  rules  thereunder  by 
memt>ers  and  persons  associated  with 
members.  As  mentioned  above  the  Ex- 
change believes  the  proposed  rule 
changes  are  consistent  with  the  philos- 
ophy expressed  by  the  SEC  in  adopt- 
ing Rule  19g2-l. 


Further,  the  proposed  rule  changes 
relate  to.  and  are  consistent  with.  Sec- 
tion 6(b)(8)  of  the  Act  which  prohibits 
the  Exchange  from  imposing  any 
burden  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act.  And.  to  the 
extent  that  the  proposed  rule  changes 
potentially  could  stimulate  new  en- 
trants and  capital  into  market-making 
activities  on  the  Exchange— thereby 
increasing  competition  in  this  area 
and  adding  to  the  Exchange's  ability 
to  maintain  and  improve  upon  the 
quality  of  its  market — they  are  consist- 
ent with  the  desires  of  the  Congress, 
as  expressed  In  Section  llA  of  the  Act, 
to  increase  fair  competition  among 
brokers  and  dealers  and  to  facilitate 
the  maintenance  of  fair  and  orderly 
markets. 

Comments  Received  from  Members, 
Participants  or  Others  on  Pro- 
posed Rule  Chances 

The  Exchange  has  not  solicited  nor 
has  it  received  any  comments  regard- 
ing the  proposed  rule  changes. 

BITROEN  ON  COMPETITION 

The  proposed  rule  changes  will  not 
impose  any  burden  on  (»mpetition  not 
necessary  or  appropriate  in  further- 
ance of  the  purposes  of  the  Act.  In 
fact,  as  explained  alxjve,  the  proposed 
rule  changes  will  stimulate  an  increase 
in  competition  on  the  Exchange. 

On  or  before  April  17.  1979.  or 
within  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(11)  as  to  which  the  above  mentioned 
self-regtilatory  organization  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  deter- 
mine whether  the  proposed  rule 
change  should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and  argu- 
ments concerning  the  foregoing.  Per- 
sons desiring  to  make  written  submis- 
sions should  file  six .  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing 
ajid  of  all  written  submissions  will  be 
available  for  Inspection  and  copying  in 
the  Public  Reference  Room.  1100  L 
Street,  N.W.,  Washington.  D.C.  Copies 
of  such  filings  will  also  be  available  for 
inspection  and  copying  at  the  princi- 
pal office  of  the  at>ove  mentioned  self- 
regtilatory  organization.  All  submis- 
sions should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  l>e  submitted  on  or  before  April 
12.  1979. 


For  the  Commission  by  the  Division 
of  Market  Regulation,  Pursuant  to 
Delegated  Authority. 

George  A.  Fttzsimmons. 
Secretary. 

[FR  Doc.  79-7584  Filed  3-13-79:  8:45  am) 
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[Admin.  Proceeding  FUe  No.  S-5833:  FUe  No. 
81-451] 

SERVOMATKMI  CORP. 
Applkotien  and  Opportunity  for  Hoorfcig 

March  2.  1979. 

Notice  is  hereby  given  that  Servoma- 
tion  Corporation  ("Applicant")  Yifji 
filed  an  application  pursuant  to  Sec- 
tion 12(h)  of  the  Securities  Exchange 
Act  of  1934.  as  amended  (the  "1934 
Act")  for  an  order  granting  Applicant 
an  exemption  from  the  provisions  of 
Sections  13  and  15(d)  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  On  January  27,  1979  Applicant 
merged  with  a  wholly  owned  subsidi- 
ary of  GDV,  Inc.  and  thereby  itself 
became  a  wholly  owned  subsidiary  of 
GDV,  Inc.  As  a  result  of  the  merger. 
Applicant  no  longer  has  any  publicly 
owned  common  stock. 

2.  The  Applicant  has  filed  with  the 
Commission  its  proxy  statement  dated 
December  22,  1978,  containing  audited 
financial  statements  for  the  year 
ended  July  1.  1978,  plus  a  consolidated 
summary  of  operations  of  Applicant 
for  the  five  years  ended  July  1,  1978. 

3.  The  common  stock  of  GDV,  Ini.  is 
registered  with  the  Commission  pursu- 
ant to  Section  12(b)  of  the  1934  Act, 
and  is  publicly  traded  on  the  New 
York  Stock  Exchange. 

4.  The  results  of  the  Applicant's  op- 
erations for  the  fiscal  year  ended  De- 
cember 31,  1978  will  be  reflected  in  the 
Form  10-K  and  anntial  report  to 
shareholders  of  GDV,  Inc.  for  the 
same  period.  Results  of  operations  for 
fiscal  1979  wiU  likewise  be  reflected  in 
the  consolidated  financiaJ  statements 
of  GDV.  Inc. 

In  the  absence  of  an  exemption.  Ap- 
plicant Is  required  to  file  reports  pur- 
suant to  Sections  13  and  15(d)  of  the 
1934  Act  and  the  rules  and  regulations 
thereunder  for  the  fiscal  year  ended 
December  31,  1978  and  for  the  fiscal 
year  ending  December  31,  1979.  Appli- 
cant believes  that  its  request  for  an 
order  exempting  it  from  the  reporting 
provisions  of  Sections  13  and  15(d)  of 
the  1934  Act  is  appropriate  In  view  of 
the  fact  that  the  Applicant  believes 
that  the  time,  effort  and  expense  in- 
volved in  the  preparation  of  additional 
periodic  reports  will  be  disproportion- 
ate to  any  benefit  to  the  public. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
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on  file  in  the  offices  of  the  Commis- 
sion at  1100  L  Street.  N.W..  Washing- 
ton. DC. 

Notice  is  further  given  that  any  in- 
terested person  not  later  than  March 
27,  1979.  may  submit  to  the  Commis- 
sion in  writing  his  views  or  any  sub- 
stantial facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary. Securities  and  Exchange  Com- 
mission. 500  North  Capitol  Street. 
N.W..  Washington.  D.C.  20549.  and 
should  state  briefly  the  nature  of  the 
Interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  the  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap- 
plication which  such  person  desires  to 
controvert.  At  any  time,  after  said 
date,  an  order  granting  the  application 
may  be  Issued  upon  request  or  upon 
the  Commission's  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

George  A.  Fttzsimmons, 
.  Secretary. 

[PR  Doc.  79-7580  Filed  3-13-79;  8:45  am] 
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LAdmln.  Proceeding  PUe  No.  3-5838:  Pile  No. 
81-4431 

VALHi.MC 

MAJtcH  2.  1979. 

NOTICE  IS  HEREBY  GIVEN 
THAT  Valhi.  Inc.  (the  "Applicant"). 
has  filed  an  application  pursuant  to 
Section  12(h)  of  the  Securities  Ex- 
change Act  of  1934.  as  amended  (the 
"1934  Act")  for  an  order  exempting  it 
from  the  periodic  reporting  require- 
ments under  Section  13(a)  of  the  1934 
Act. 

The  Applicant  states: 

1)  On  June  6.  1978.  the  Applicant 
merged  with  VIS  Corporation,  a  sub- 
sidiary of  the  Applicant,  in  connection 
with  the  court  approved  settlement  of 
certain  litigation  to  which  the  Appli- 
cant, its  parent.  Contran  Corporation 
( "Contran")  and  others  were  parties. 
As  a  result  of  the  merger,  the  Appli- 
cant's common  stock  is  100%  owned  by 
Contran:  its  Series  A  Preferred  Stoclc 
issued  in  reliance  upon  the  exemption 
from  registration  provided  by  Section 
3(aK10)  of  the  Securities  Act  of  1933  is 
held  of  record  by  less  than  500  per- 
sons. 

2)  The  merger  was  described  in  the 
Applicant's  form  10-K  for  the  fiscal 
year  ending  July  31.  1978. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis- 


sion at  1100  L  Street.  N.W..  Washing 
ton.  D.C.  20549. 

Notice  is  further  given  that  any  in- 
terested person  no  later  than  March 
27.  1979,  may  submit  to  the  Commis- 
sion in  wrtting  his  views  or  any  sub- 
stantial facts  bearing  on  this  applica- 
tion or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre- 
tary, Securtties  and  Exchange  Com- 
mission, 500  North  Capitol  Street. 
N.W..  Washington.  D.C.  20549.  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap- 
plication which  he  desires  to  contro- 
vert. At  any  time  after  said  date,  an 
order  granting  the  application  may  be 
issued  upon  request  or  upon  the  Com- 
mission's own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Gboboz  A.  FrrzsiicKoifS. 
Secretary. 

(PR  Doc  79-7581  Piled  3-13-79:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
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[PHWA  Docket  No.  79-9] 
HMHWAY  COST  AUOCATION  STUDY 

M##finf  #fM  SttlicitctfOci  9f  Coiviiii#iits 

AGENCY:  Federal  Highway  Adminis- 
tration. DOT. 

ACTION:  Notice  of  meeting  on  the 
Highway  Cost  Allocation  Study.  Solici- 
tation of  conunents  on  plans  for  the 
Highway  Cost  Allocation  Study. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  will  hold  a 
public  meeting'  on  March  23.  1979.  to 
discuss  the  study  plans  for  the  High- 
way Cost  Allocation  Study  required  by 
Section  506  of  the  Surface  Transporta- 
tion Assistance  Act  of  1978  (Pub.  L. 
95-599).  This  will  be  the  first  such 
meeting  on  the  study.  Technical  ex- 
perts in  highway  cost  allocation  and 
representatives  of  interested  groups 
are  invited  to  attend  and  participate  in 
the  discussion.  A  docket  is  being  estab- 
lished to  receive  comments  on  the 
design  and  conduct  of  the  Highway 
Cost  Allocation  Study.  The  final 
report  to  Congress  is  due  January  15. 
1982.  and  the  docket  will  reaiain  open 
until  then.  Individuals  and  groups  are 
invited  to  submit  relevant  information 
and  suggestions  throughout  the  study. 
At  this  time,  suggestions  are  especially 
invited  that  could  help  in  the  design 
of  the  study. 


DATE:  Meeting-March  23.  1979. 
Docket— information  and  sviggestlons 
must  be  received: 

•  By  March  23,  1979,  to  be  considered 
for  the  use  in  the  study  plan  report  to 
Congress; 

•  By  November  1.  1979,  to  be  consid- 
ered for  use  in  the  first  progress 
report  to  Congress; 

•  By  November  1.  1980,  to  be  consid- 
ered for  use  in  the  second  progress 
report  to  Congress;  and 

•  By  November  1,  1981.  to  be  consid- 
ered for  use  in  the  final  report  to  Con- 
gress. 

TIME:  Meeting  9:30  a.m. 

PLACE:  Meeting— Room  4200,  U.S. 
E)epartment  of  Transportation.  400 
Seventh  Street,  SW..  Washington. 
DC.  20590. 

ADDRESS:  Submit  Information  and 
suggestions  to  FHWA  Docket  No.  79-9, 
Room  4205.  HCC-10,  Federal  Highway 
Administration.  U.S.  Department  o( 
Transportation.  400  Seventh  Street 
SW..  Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Anthony  Kane,  Chief.  Highway  Cost 
Allocation  Study  Team.  202-426- 
2951;  or  William  Mertz.  Director. 
Office  of  Program  and  Policy  Plan- 
ning. 202-426-0587.  Office  hours  are 
Monday  through  Friday,  7:45  a.m.  to 
4:15  pjn..  Eastern  Time. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  3-year  highway  cost  allocation 
study  required  by  Section  506  of  Pub. 
L.  95-599  suxtse  froin  the  concerns  of 
the  Congress  that  ( 1>  m-evious  cost  al- 
location studies  were  d^ne  some  time 
ago.  and  that  the  data  djid  analysis  on 
which  they  were  based  nee^jipdat- 
Ing;  (2)  future  tax  increa^r^mat  may 
be  needed  should  be  based  on  an  equi- 
table allocation  of  costs;  and  (3)  the 
Federal  highway  program  has 
changed  with  regard  to  the  type  of 
programs  l>elng  financed. 

To  satisfy  Congress'  concerns.  Sec- 
tion 506  requires  the  Secretary  of 
Transportation  to  (a)  study  costs  occa- 
sioned in  the  design,  construction,  re- 
habilitation, and  maintenance  of  Fed- 
eral-aid highways  by  the  different 
classes  of  vehicles  using  these  roads; 
(b)  to  estimate  the  share  of  such  costs 
attributable  to  each  class  of  motor  ve- 
hicles; and  (c)  to  assess  the  need  for 
long-term  monitoring  of  roadway  dete- 
rioration to  determine  the  relative 
damage  attributable  to  traffic  and  en- 
vironmental factors. 

Section  506  further  requires  the  Sec- 
retary to  submit  a  final  report  on  the 
study  to  Congress  on  January  15,  1982; 
two  progress  reports  on  January  15. 
1980.  and  on  January  15,  1981,  respec- 


tively; and  a  study  plan  within  180 
days  of  enactment  or  by  May  5,  1979. 
In  addition.  Congress  required  the 
Congressional  Budget  Office  (CBO)  to 
submit  within  90  days  of  enactment 
guidelines  for  the  Secretary's  use  in 
the  preparation  of  his  own  study  plan. 
CBO's  Guidelines  for  a  Study  of  High- 
way Cost  Allocation  were  submitted  to 
the  Congress  and  the  Secretary  on 
February  1.  1979.  A  copy  of  the  guide- 
lines is  available  for  the  public's  in- 
spection in  the  Docket  Room  specified 
above. 

The  Act  requires  that  the  study 
focus  on  the  allocation  of  the  Federal 
share  of  Ihe  cost  of  highway  improve- 
ments financed  from  the  Highway 
Trust  Fund.  The  Congress  further 
specified  that  the  method  used  to 
make  these  allocations  will  be  based 
on  the  cost  occasioned  by  each  class  of 
user  rather  than  some  other  basis. 
The  analysis  FHWA  plans  to  under- 
take will  be  for  a  range  of  vehicle 
types  and  weights.  It  will  examine  the 
assignment  of  costs  for  today's  pro- 
grams and  condition  as  well  as  the 
impact  that  new  programs,  vehicles, 
construction  practices,  and  other  de- 
velopments may  have  on  future  cost 
assignments. 

Meeting 

The  March  23  meeting  will  be  the 
first  public  meeting  on  the  cost  alloca- 
tion study.  Its  purpose  will  be  to  com- 
ment on  CBO's  study  guidelines  and  to 
make  suggestions  about  the  content  of 
the  study  plan  the  Department  will 
submit  to  Congress  on  May  5.  1979. 

The  March  23  meeting  agenda  will 
include,  but  not  be  limited  to.  discus- 
sions and  suggestions  on  the  following 
elements  that  will  make  up  the  study 
plan:  the  data  to  be  gathered;  the 
sources  of  such  data;  the  method  to  be 
used  to  allocate  costs;  the  method  to 
be  used  to  attribute  revenues;  the  cri- 
teria to  be  used  in  arriving  at  an  equi- 
table distribution  of  the  tax  burden; 
the  need  for  special,  supplementary, 
and  continuing  studies;  the  need  fof 
continuous  monitoring  of  pavement 
deterioration;  the  agency  or  agencies 
responsible  for  performance  and 
review  of  the  study;  a  projected  sched- 
ule for  study  performance;  and  the  es- 
timated costs  of  the  study. 

Docket 

The  docket  established  in  this  study 
will  remain  open  until  November  15, 
1981.  the  last  practical  date  for  receiv- 
ing comments  that  can  be  considered 
for  use  in  the  final  report  to  Congress. 
To  have  comments  considered  for  use 
in  other  interim  reports,  the  public  is 
asked  to  submit  comments  on  or 
before  the  dates  listed  above  for  each 
such  report. 

At  present,  the  PHWA  is  interested 
in  receiving  comments  and  suggestions 


that  could  help  in  the  study  design  or 
plan.  These  comments  must  be  re- 
ceived by  March  23.  1979,  to  be  consid- 
ered for  use  in  the  study  plan  report 
that  will  be  submitted  to  CTongress  by 
May  5.  1979. 

As  the  study  progresses,  the  FHWA 
will  solicit  comments  from  the  public 
that  will  help  with  the  conduct  of  the 
main  study.  To  facilitate  such  com- 
ments, the  FHWA  plans  further  no- 
tices in  the  Federal  Register  asking 
for  comments  and  suggestions  on  spe- 
cific study  issues  or  study  reports. 

Issued  on:  March  5, 1979. 

Karl  S.  Bowers. 
Federal  Highway  Administrator. 
[PR  Doc.  79-7472  PUed  3-12-79;  8:45  am] 


[4910-06-M] 

F*4«fal  Railroad  AdminiifraHaii 

[Docket  No.  RPA  505-79-1] 

fURCHASE  OF  TRUSTEE  CERTIFICATES 

Rocoipt  of  Appiicatieit 

Project  Notice  is  hereby  given  that 
William  M.  Gibt>ons  ("Trustee"), 
Trustee  of  the  Chicago.  Rock  Island 
and  Pacific  Railroad  Company.  Debtor 
("Rock  Island").  332  South  Michigan 
Avenue,  Chicago,  Illinois  60604,  has 
filed  an  application  with  the  Federal 
Railroad  Administration  ("PRA") 
under  Section  505  of  the  Railroad  Re- 
vitaHzatlon  and  Regulatory  Reform 
Act  of  1976,  45  U.S.C.  825,  to  secure  a 
commitment  from  the  United  States 
to  purchase  trustee's  certificates  in 
the  principal  amount  of  $22,072,630. 

Although  loan  arrangements  have 
not  been  completed  at  this  time,  the 
Trustee  proposes  to  provide  FRA  with 
a  first  and  prior  lien  and  security  In- 
terest in  materials  purchased  for  the 
project  as  security  for  the  loan.  The 
Trustee  further  proposes  that  the 
Trustee  Certificate  when  issued,  ex- 
ecuted, and  delivered  will  constitute 
an  expense  of  the  Trustee's  adminis- 
tration and  be  payable  upon  its  terms 
as  a  priority  cost  of  administration: 
Provided,  however.  That  upon  default, 
if  such  shall  occur,  any  deficiency 
claim  arising  after  (1)  segregating  all 
claims  for  payments  t^en  due  at  the 
time  of  such  default  (which  claims 
shall  remain  expenses  of  administra- 
tion), and  (2)  application  of  the  pro- 
ceeds from  the  disposition  of  the  col- 
lateral, shall  be  senior  in  right  only  to 
all  of  Rock  Island's  outstanding  equity 
securities  and  shall  be  subordinate  to 
all  expenses  of  the  Trustee's  adminis- 
tration whenever  incurred  and  to  all 
other  debt  of  Rock  Island  or  the 
Trustee  incurred  or  issued  prior  to  the 
date  of  any  such  claims. 

The  proceeds  of  the  loan  are  to  be 
used  by  the  Trustee  to  finance  the  re- 


habilitation and  improvement  of  the 
Rock  Island's  main  line  between  Silvis, 
Illinois,  and  Polo.  Missouri,  a  distance 
of  approximately  277.6  main  line  route 
miles,  and  between  Allerton.  Missouri, 
and  Short  Line  Junction,  Iowa,  a  dis- 
tance of  approximately  73.97  main  line 
route  miles. 

Major  items  contained  in  the  work 
program  include  replacement  of  cross 
and  switch  ties,  rehabilitation  of  road- 
way crossings,  renewal  of  ballast  sec- 
tions in  a  stirfacing  correction  oper- 
ation, installation  of  new  and  second- 
hand continuous  welded  rail,  rehabili- 
tation of  Silvis  and  Des  Moines  yards, 
and  installation  of  hot  box  and  drag- 
ging equipment  detectors. 

Justification  for  Project  The  Trust- 
ee states  that  the  work  program  de- 
scribed al>ove  will  improve  operating 
speeds  and  reduce  average  transit 
times  by  more  than  seventeen  hours 
between  Silvis.  Illinois,  and  Polo,  Mis- 
souri; and  more  than  five  hours  be- 
tween Allerton,  Missouri  and  Short 
Line  Junction,  Iowa.  According  to  the 
Tnistee.  the  rehabilitation  of  these 
line  segments  will  reduce  maintenance 
costs  by  reason  of  installation  of  con- 
tinuous welded  rail  and  heavier  weight 
rail,  improve  train  scheduling  by 
reason  of  improved  sidings,  reduce  de- 
railments produced  by  poor  track  and 
deficient  hot  boxes  and  dragging 
equipment,  and  improve  overall  serv- 
ice and  reliability  to  shippers. 

Comments.  Interested  persons  may 
submit  written  comments  on  the  appli- 
cation to  the  Associate  Administrator 
for  Federal  Assistance,  Federal  Rail- 
road Administration.  400  Seventh 
Street,  S.W..  Washington,  D.C.  20590, 
not  later  than  April  12,  1979.  Such 
submission  shall  indicate  the  docket 
number  shown  on  this  notice  and  state 
whether  the  commenter  support*  or 
opposes  the  application  and  the  rea- 
sons therefor. 

To  the  extent  permitted  by  law,  the 
application  will  be  made  available  for 
inspection  during  normal  business 
hours  in  room  5415  at  the  above  ad- 
dress of  the  FRA  in  accordance  with 
the  regulations  of  the  Office  of  the 
Secretary  of  Transportation  set  forth 
in  part  7  of  title  49  of  the  Code  of  Fed- 
eral Regulations. 

The  comments  will  be  taken  into 
consideration  by  the  FRA  in  evaluat- 
ing the  application.  However,  formal 
acluiowledgement  of  the  comments 
will  not  be  provided. 

The  FRA  has  not  approved  or  disap- 
proved this  application,  nor  has  it 
passed  upon  the  accuracy  or  adequacy 
of  the  information  contained  therein. 

The  comments  will  be  taken  into 
consideration  by  the  FRA  in  evaluat- 
ing the  application.  However,  formal 
acluiowledgement  of  the  comments 
will  not  be  provided. 
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Dated:  February  27. 1979. 

Chahlxs  Swinbusm, 
Associate  Administrator 
for  Federal  Assistance. 
IFR  Doc.  7»-7473  FUed  3-13-79, 11:45  am] 


[491(M)6-M] 

(PRA  Emergency  Order  No.  11— Notice  4] 

EA^HCfNCY  OlDf R  UMITtNO  MOVfMENT  Of 
HAZARDOUS  MATERULS 

PrttlMaring  C«nf«r«nc« 

On  February  7,  1979,  the  Federal 
Railroad  Administration  (FRA)  issued 
Emergency  Order  No.  11  placing  cer- 
tain restrictions  on  the  movement  of 
railroad  freight  cars  containing  mate- 
rials required  to  be  placarded  In  ac- 
cordance with  DOT  regulations.  49 
CFR  Parts  170-189.  over  track  owned 
or  leased  by  the  Louisville  and  Nash- 
ville Railroad  Company  (L&N)  (44  FR 
8402).  That  Order  was  subsequently 
amended  on  February  16.  1979  (44  FR 
10559). 

Under  the  authority  of  45  U.S.C.  432 
and  49  CFR  211.47.  the  L&N  request- 
ed an  administrative  hearing  on  Emer- 
gency Order  No.  11  on  February  28. 
1979.  and  further  requested  a  prehear- 
ing conference  before  the  Administra- 
tive Law  Judge,  the  Honorable  Samuel 
Kanell.  assigned  to  hear  this  matter. 

In  a  previous  notice  (44  FR  12312).  it 
was  announced  that  (Da  prehearing 
conference  on  this  matter  would  be 
held  on  March  7.  1979.  at  9:30  a.m..  at 
the  Federal  Energy  Regulatory  Com- 
mission (FERC).  825  North  Capitol 
Street.  NW..  Washington.  D.C.  20462. 
and  (2)  an  administrative  hearing  on 
Rnergency  Order  No.  11  would  com- 
mence on  March  14.  1979,  at  1:30  p.m.. 
in  a  hearing  room  at  FERC  to  be  an- 
nounced. 

A  prehearing  conferen(»  on  this 
matter  was  held  before  Judge  Ksuiell 
on  March  7,  1979.  At  the  request  of 
the  L&N  and  without  opposition  from 
FRA,  that  conference  was  limited  to 
certain  procedural  matters,  and  the 
scheduled  commencement  of  the  ad- 
ministrative hearing  postponed,  to 
permit  the  parties  additional  time  to 
explore  means  of  achieving  a  satisfac- 
tory resolution  of  the  L&N  safety 
problems  identified  in  the  Order. 

An  additional  prehearing  conference 
on  this  matter  is  scheduled  for  March 
14,  1979,  at  1:^0  p.m..  in  a  hearing 
room  at  FERC  to  be  announced,  at 
which  time  the  parties  will  address  the 
Issues  deferred  from  the  March  7, 
1979.  conference  and  discuss  the  neces- 
sity for,  and  the  scheduling  of,  the  ad- 
ministrative hearing  on  this  matter  re- 
quested by  the  L&N. 


NOTICES 

Further  information  concerning  this 
matter  may  be  obtained  by  contacting 
Kenneth  Gradia,  Office  of  Chief 
Counsel,  Federal  Railroad  Administra- 
tion (202-426-8220)  or  Judge  KaneU 
(202-275-3934). 

Issued  In  Washington,  D.C.  on 
March  9. 1979. 

John  M.  Sullfvaw, 
Administrator. 

[FR  Doc.  79-7696  FUed  3-12-79;  8:45  ami 


[7035-01 -M] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  42] 

ASSIGNMENT  Of  HEARINGS 

March  7.  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
in  which  they  are  interested. 

MC-143775,  (8ub-No.  16P).  Paul  Yates.  Inc. 
MC-143775  (Sub-No.  4F).  Paul  Yates,  Inc., 
now  assigned  for  hearing  on  April  17.  1979 
(1  day),  in  Room  No.  1319.  EXerett  McKln- 
ley  Dlrksen  Building.  219  So.  Dearborn 
Street.  Chicago.  HI. 

MC-133689  (Sub-No.  212P).  Overland  Ex- 
press, Inc.,  now  assigned  for  hearing  on 
AprU  18.  1979.  (3  days).  In  Room  No.  1319. 
Everett  McKlnley  Dirksen  BuUding.  219 
So.  Dearborn  Street.  Chicago.  IlL 

MC-F  13707F.  Express  Freight  Lines.  Inc.— 
Purchase— Wenzel  Trucking  Co..  Inc.. 
MC-76993  (Sub-No.  27P).  Express  Freight 
Lines.  Inc..  now  assigned  for  hearing  on 
April  23.  1979.  (5  days).  In  Room  No.  1319. 
Everett  McKlnley  Dirksen  Building.  219 
So.  Dearborn  Street.  Chicago.  111. 

MC-23618  (Sub-No.  25F).  Mc&lister  Truck- 
ing Company.  d.b.a.  Mateo,  now  assigned 
for  hearing  on  May  8.  1979.  (9  days),  at 
Dallas.  Texas  in  a  hearing  room  to  be 
later  designated: 

MC-74761  (Sub-No.  21F).  Tamiaml  Trail 
Tours,  Inc.  d.b.a.  Trailways,  now  assigned 
for  hearing  on  April  24.  1979.  (4  days),  at 
the  Downtown  Holiday  Inn.  175  Piedmont 
Avenue.  N.E..  Atlanta.  Oa..  and  continued 
AprU  30.  1979.  (1  day),  at  the  Holiday  Inn. 
1-75  at  Georgia  Highway  94.  ValdosU. 
Oa..  continued  May  1.  1979..  (2  days),  at 
the  Holiday  Inn.  1-75  at  Florida  Highway 
40.  Ocala.  Fla..  continued  May  3.  1979.  (2 
days),  at  the  Holiday  Inn.  1-4  at  Florida 
Highway  436.  Aitaroonte  Springs.  FU. 

No.  1&8  M -300 11.  Increased  Rates.  Trans- 
oontinental  Traffic,  RMMTB,  February 
1979,  now  being  assigned  for  hearing  on 


April  33.  1979.  at  Denver.  Colorado  (1 
week),  in  a  hearing  room  to  be  later  desig- 
nated. 

No.  MC-1 14457  (Sub-No.  381).  Dart  Transit 
Company,  now  assigned  for  hearing  on 
May  8,  1979.  at  Washington.  D.C.  Is  post- 
poned to  June  5.  1979.  at  the  Offices  of 
the  Interstate  Commerce  Commission, 
Washington.  DC. 

No.  MC-5227  (Sub-No.  40F).  Eckley  Truck- 
ing. Inc..  now  assigned  for  hearing  on 
March  13.  1979.  at  Portland.  Oregon  is 
postponed  to  March  16.  1979  (1  day),  at 
Portland.  Oregon,  Room  No.  103,  Pioneer 
Court  House.  555  S.W.  Yamhill  Street. 

No.  MC-P  13663.  Murphy  Motor  Freight 
Lines,  Inc.— Purchase  (Portion)— The 
Rock  Island  Motor  Transit  Ck>nr.pany,  now 
assigned  March  6.  1979.  at  Washington. 
D.C.  is  canceled  transfered  to  Modified 
Procedure. 

No.  MC  989  (Sub-No.  32F).  Ideal  Truck 
Lines.  Inc..  now  assigned  for  hearing  on 
Apr.  23.  1979.  at  Casper.  Wyoming  and 
will  be  held  in  Casper  Hiton  Inn,  Union 
Boulevard  &  1-25. 

No.  3692,  Camden  Fibre  Mills,  Inc.  v.  New 
Hope  and  Ivyland  RaUroad  Oimpany, 
Kenneth  J.  Andrews,  Trustees.  ET  AL.. 
now  assigned  for  hearing  on  March  28. 
1979.  at  Washington.  D.C.  Is  postponed  to 
April  3.  1979.  at  the  Offices  of  the  Inter- 
state Commerce  Conunlaslon.  Washington, 
D.C. 

-     H.  O.  Homme,  Jr.. 
Secretary. 
[FR  Doc.  79-7605  FUed  3-12-79:  8:45  am] 


[7035-01-M] 

VBtMONT  RAILWAY,  MC 
Isrowfing  or  D<v*r»ion  of  Traffic 

[ICC  Order  No.  28  under  SO.  Order  No. 
1344] 

In  the  opinion  of  Joel  E.  Bums, 
Agent,  the  Vermont  Railway.  Inc.,  is 
unable  to  transport  promptly  all  traf* 
fie  offered  for  movement  over  its  lines 
between  Arlington,  Vermont,  and 
Manchester,  Vermont,  because  of  a 
washout. 

It  is  ordered, 

(a)  Rerouting  traffic.  The  Vermont 
Railway.  Inc.,  being  unable  to  trans- 
port promptly  all  traffic  offered  for 
movement  over  its  lines  between  Ar- 
lington, Vermont,  and  Manchester, 
Vermont,  because  of  a  wash-out,  is  au-  ^ 
thorized  to  divert  or  reroute  such  traf- 
fic via  any  available  route  to  expedite 
the  movement.  Traffic  necessarily  di- 
verted by  authority  of  this  order  shall 
be  rerouted  so  as  to  preserve  as  nearly 
as  possible  the  participation  and  rev- 
enues of  other  carriers  provided  in  the 
original  routing.  The  billing  covering 
all  such  cars  rerouted  shall  carry  a  ref- 
erence to  this  order  as  authority  for 
the  rerouting. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  rerouting 
cars  in  accordance  with  this  order 
shall  receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 


diverted  or  rerouted,  before  the  re- 
routing or  diversion  is  ordered. 

(c)  Notification  to  shippers.  Each 
canier  rerouting  cars  in  accordance 
with  this  order,  shall  notify  each  ship- 
per at  the  time  each  shipment  is  rer- 
outed or  diverted  and  shaU  furnish  to 
such  shipper  the  new  routing  provided 
tinder  this  order. 

(d)  Inasmuch  as  the  diversion  or  re- 
routing of  traffic  is  deemed  to  be  due 
to  carrier  disability,  the  rates  applica- 
ble to  traffic  diverted  or  rerouted  by 
said  Agent  shall  be  the  rates  wliich 
were  applicrable  at  the  time  of  ship- 
ment on  the  shipments  as  originally 
routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  pro- 
vided for  in  tills  order,  the  common 
carriers  involved  shall  proceed  even 
though  no  mtmrtn.  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  tlie 
tates  of  transportation  applicable  to 
said  traFflc.  Divisions  shall  be.  during 
the  time  this  order  remains  in  force. 
those  Tduntartly  agreed  upon  by  and 
between  said  carriers,  or  upon  failure 
of  the  canien  to  so  agree,  said  divi- 
sions Shan  be  those  hereafter  fixed  by 
the  CSommission  in  accordance  with 
pertinent  authority  conferred  upon  It 
i>7  the  Interstate  Commerce  Ad. 

<f)  Effective  date.  This  order  shall 
beooiae  effective  at  1:00  p.m.,  March  6, 
1979. 

(g)  fxiiintMon  €ate.  Tills  order  shall 
expire  at  11:99  p.m.,  March  12,  1979. 
unless  otlierwise  modified,  changed  or 
suspended. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Car  Serrioe  Di\ision.  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the 
terms  of  that  agreement,  and  uT>on  the 
American  Short  Line  Railroad  Associ- 
ation. A  copy  of  the  order  shall  -be 
filed  with  the  ESrector,  Offlce  of  the 
Federal  Register. 

Issued  at  Washington.  D.C,  March 
6.1F79. 

ImcRSTATx  Commerce 

Cosnassiow, 
Joel  E.  Bttrns, 

Agent 

CFR  Ooc.  T9-78M  Filed  S-12-T9: 8:45  am] 


[7035^1 -M] 


[Notice  Ifo.  163] 


SOAR*  UANSrCR 


The  following  publications  include 
motor  carrier,  water  carrier,  broker, 
and  freight  forwarder  transfer  applica- 
tions fOed  under  Section  212(b), 
206(a),  211.  312(h).  and  410(g)  of  the 
Interstate  Commerce  AdL 


Each  applieatioo  <exoept  as  other- 
wise spectficaUjr  noted)  contains  a 
statement  hr  applicants  tiiat  there 
win  be  no  significant  effect  on  the 
quality  of  the  hionan  environment  re- 
sulting from  approval  of  the  applica- 
tion. 

Protests  agafaiBt  approval  of  the  ap- 
plication, which  may  include  request 
for  oral  hearing,  must  be  filed  with 
the  Comtnission  aa  or  before  April  12, 
1979.  Faflure  secksonaMy  to  fiie  a  pro- 
test wm  be  (xmstrued  as  a  waiver  of 
oppositttm  and  participation  in  the 
proceedinK-  A  protest  must  be  served 
upon  applicants'  representative(s),  or 
applicants  (If  no  such  representative  is 
named),  and  the  protestant  must  certi- 
fy ttiat  such  service  lias  iieen  made. 

Uniess  oUaerwise  siiecified.  the 
signed  original  and  six  copies  of  the 
protest  shall  be  filed  with  the  Com- 
mission. All  protests  must  specify  with 
particularity  the  factual  basis,  and  the 
section  of  the  Act.  or  the  applicable 
rule  governing  the  proposed  transfer 
which  protestant  believes  -wotild  pre- 
clude approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  t>e  support- 
ed by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented 
cannot  reasonably  be  submitted 
throu^  the  use  of  affldavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemed 
sufficient  to  place  Interested  persons 
on  notice  of  the  proposed  transfer. 

MC-FC-77Me,  filed  November  29. 
1978.  Transferee:  WAONER  MOVING 
&  STORAGE.  INC.,  1719  North  8th 
Street.  Paducah.  KT  42001.  Transfer- 
or Omer  L.  Powell.  IV>weIl  Moving. 
400  West  7th  Street,  Metropolis,  n. 
62960.  Representative:  Clayton  R. 
Wagner.  President,  Wagoer  Moving  A 
Storage,  Inc.  1719  North  8th  Street, 
Paducah,  KY  4100L  Authority  sought 
for  purchase  by  transferee  of  ttie  oper- 
ating rights  of  transferors  as  set  forth 
in  Certificate  No.  MC-ie0697.  issued 
Pebrtiary  8.  1*61,  as  foDows:  House- 
hold goods,  %&  defined  by  the  Commis- 
sion, and  emigrant  movables,  between 
La  Center.  KY.  and  points  in  Ken- 
tucky. IL  and  MO  within  36  miles  of 
La  Center,  on  the  one  hand.  and.  on 
the  other,  polnU  in  KY.  IL.  MO.  IN. 
TN,  and  MI.  Transferee  presently 
ludds  authority  from  this  Commission. 
Application  has  not  been  filed  for  tem- 
porary authority  under  Section 
2i«a<b). 

H.  O.  HoHiCE,  Jr., 
Secretary. 
IFR  -Doc.  79-7604  FOed  3-12-79: 8:45  am] 


INotloe  Vo.  3>] 
laorot  CAMnt  VMTOKASV  AMHORITV 


Mabch  1. 1976. 

Tlie  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  210a(a)  of  the  Inter- 
state Commerce  Act  provided  for 
under  the  provisions  of  49  CFR  113L1. 
These  rules  provide  that  an  original 
and  six  (6)  copies  of  protests  to  an  ap- 
plication may  be  filed  with  the  field 
official  named  in  the  Fsdebal  Rscis- 
TER  publication  no  later  than  the  15th 
(^endar  day  after  the  date  the  notice 
of  the  filing  of  ttie  applicati(m  is  pub- 
lished In  the  Febesal  Recusxer.  One 
copy  of  the  protest  mtist  be  served  on 
the  applicant,  or  its  authorized  repre- 
sentative, if  any.  and  the  protestant 
must  certify  that  such  service  has 
been  made.  The  protest  must  Identify 
the  operating  authority  upon  which  it 
is  predicated,  specifying  the  "MC" 
docitet  and  'Sub"  number  and  quoting 
the  particular  portion  of  authority 
upon  which  it  relies.  Also,  the  protes- 
tant shall  specify  the  service  it  can 
and  wHl  provide  and  the  amount  and 
type  of  equipment  it  will  malce  availa- 
ble for  use  in  connection  with  the  serv- 
ice contemplated  by  the  TA  ai)pllca- 
tion.  The  weight  accorded  a  protest 
shall  be  governed  by  the  completeness 
and  pertinence  of  the  protestant's  in- 
formation. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  l>e  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  trf  its  applica- 
tion. 

A  copy  of  the  applicatitm  is  on  fQe, 
and  can  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission.  Wsshington.  U.C,  and 
also  hi  the  IOC  Field  Office  to  wtiich 
protests  are  to  \x  transmitted. 

Note.— All  applications  aeek  authority  t« 
operate  as  a  conunon  carrier  over  inegular 
routes  except  as  otherwise  noted. 

Motor  Carbixss  of  Propsbtt 

MC  720  (Sub-S3TA).  filed  February 
12,  1979.  Applicant:  BIRD  TRUCK- 
ING CO.,  INC.,  P.O.  Box  227. 
Waopun,  VQ.  53063.  Representative: 
Tom  Westerman  (same  address  as  ap- 
plicant). Paper  and  paper  products 
from  the  facilities  owned  or  utffised  by 
Scott  Paper  Co.  at  or  near  Marinette. 
Oconto  Falls,  and  Green  Bay.  WI  to 
paints  hi  lA,  n^,  IN ,  MI,  MN.  MO  ft 
0&,  tor  ISO  days.  Supporting 
Stiippens):  Scott  Paper  Oo.,  Scott 
Placa.  Ptifladelphia.  PA  191U.  Send 
protests  to:  Oaii  Dangherty,  Transpor- 
tation AssL,  lOtetstate  Ccqsmeroe 
Commission.  Bnreaa  of  Operatians, 
U.S.  Federal  Boiidteg  A  Omirthouse, 
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S17  West   Wisconsin   Avenue.   Room 
619.  Milwaukee.  Wisconsin  53202. 

MC  1977  (Sub-32TA).  filed  February 
1.  1979.  Applicant:  NORTHWEST 
TRANSPORT  SERVICE.  INC..  5231 
Monroe  St..  Denver.  CO  80216.  Repre- 
sentative: Leslie  R.  Kehl.  Jones.  Meik- 
lejohn.  Kehl  and  Lyons.  1600  Lincoln 
St..  1600  Lincoln  Center.  Denver.  CO 
80264.  Common  carrier:  Regular 
routes:  Gerieral  commodities  (except 
those  of  uhusual  value,  classes  A  &  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  commodities  which,  because 
of  size  or  weight,  require  special  han- 
dling or  use  of  special  equipment):  (1) 
between  Denver,  CO  and  its  commer- 
cial zone,  on  the  one  hand,  and,  on  the 
other,  Spoltane.  WA  and  its  commer- 
cial zone,  serving  no  intermediate 
points;  from  Denver  north  over  I-2S  to 
Junction  1-90.  then  West  over  1-90  to 
Spokane  and  return  over  the  same 
route;  (2)  Between  Salt  Lake  City,  UT 
and  its  commerlcal  zone,  on  the  one 
hand,  and  Spokane,  WA  and  its  com- 
merlcal zone,  on  the  other  serving  no 
intermediate  points;  from  Salt  Lake 
City.  UT  North  over  1-15  to  Junction 
1-90.  then  West  over  1-90  to  Spokane 
and  return;  (3)  Between  Salt  Lake 
City.  UT  and  its  commercial  zone,  on 
the  one  hand,  and  Spokane.  WA  and 
its  commercial  zone,  on  the  other  serv- 
ing the  intermediate  point  of  Pasco, 
WA  and  its  commercial  zone;  from 
Salt  Lake  City  and  its  commercial 
zone  north  over  1-15  to  Junction  1-80 
N.  then  over  1-80  N  to  Junction  U.S. 
395,  thence  North  via  U.S,  395  to  Junc- 
tion 1-90,  thence  Northeast  over  1-90 
to  Spokane  and  return  for  180  days. 
Underlying  ETA  seeks  90  days  author- 
ity. Supporting  Shippers):  Statement 
of  Applicant  regarding  fuel  savings. 
Interlining  sought  at  Denver.  CO;  Salt 
Lake  City.  UT  and  Spokane,  WA. 
Tacking  sought  at  Denver,  CO  and 
Salt  Lake  City,  UT.  Send  protests  to: 
D/S  Roger  L.  Buchanan.  Interstate 
Commerce  Commission.  721  19th  St., 
492  Customs  House,  Denver.  CO  80202. 

MC  2226  (Sub-114TA).  filed  Febru- 
ary 7.  1979.  Applicant:  RED  ARROW 
FREIGHT  UNES.  INC.,  P.O.  Box 
1897,  San  Antonio.  TX  78297.  Repre- 
sentative: James  M.  Doherty.  P.O.  Box 
1945.  Austin.  TX  78767.  GenerxU  com- 
modities (except  those  of  unusual 
value,  classes  A  and  B  explosives,  com- 
modities in  bulk,  household  goods  as 
defined  by  the  Commission,  and  those 
requiring  the  use  of  special  equip- 
ment) from  Laredo.  TX  to  Dallas  and 
Houston.  TX  for  180  days.  NOTE:  Ap- 
plicant intends  to  tack  the  irregular 
route  authority  sought  at  Dallas  and 
Houston,  TX.  with  applicant's  regular 
route  authorities  in  MC-2226  and  subs 
thereunder  to  serve  from  Laredo.  TX. 
to   applicant's   regular   route   service 


points  in  TX.  Supporting  Shipper(8): 
There  are  39  shippers.  Their  state- 
ments may  be  examined  at  the  office 
listed  below  and  Headquarters.  Send 
protests  to:  Richard  H.  Dawkins,  Dis- 
trict Supervisor,  Interstate  Commerce 
Commission,  Room  B-400  Federal 
Bldg.,  727  E.  Durango.  San  Antonio. 
TX  78206. 

MC  20992  (Sub-52TA),  filed  Febru- 
ary 5,  1979.  Applicant:  DOTSETH 
TRUCK  LINE.  INC..  Knapp,  WI 
54749.  Representative:  Bradford  E. 
Kistler.  P.O.  Box  82028,  Lincoln,  NE 
68501.  Materials,  equipment  and  sup- 
plies utUvsed  in  the  production  and 
distribution  of  loaders  and  agricultur- 
al equipment  (.except  commodities  in 
bulk,  in  tank  vehicles)  from  Maynard, 
MA,  and  points  in  MI,  OH,  IN,  IL.  WI, 
NE.  LA.  and  MN  to  the  facilities  of 
Oehl  Company  at  or  near  West  Bend. 
WI  and  Madison.  SD,  for  180  days. 
Supporting  Shipper(s):  Oehl  Compa- 
ny. P.O.  Box  179.  West  Bend,  WI 
53095.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant.  Inter- 
state Commerce  Commission,  414  Fed- 
eral Building  <fe  U.S.  Court  House, 
Minneapolis,  MN  55401. 

MC  29555  (Sub-97TA),  fUed  Febru- 
ary 5.  1979.  Applicant:  BRIOGS 
TRANSPORTATION  CO..  North  400 
Origgs-Mldway  Building.  St.  Paul.  MN 
55104.  Representative:  Stephen  F. 
Orlnnell.  (same  address  as  applicant). 
Common  carrier:  regular  routes:  Gen- 
eral commodities,  except  those  of  un- 
usual value,  livestock.  Class  A  A  B  ex- 
plosives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
commodities  requiring  special  equip- 
ment (except  those  requiring  tem.pera- 
ture  control)  and  those  injurious  or 
contaminating  to  other  lading  be- 
tween Des  Moines.  LA  and  Kansas 
City,  MO  with  no  service  to  or  from  in- 
termediate points:  from  Des  Moines, 
lA  over  Interstate  Highway  35  to 
Kansas  City,  MO  and  return  over  the 
same  route,  for  180  days.  NOTE:  Ap- 
plicant proposes  to  tack  the  authority 
sought  here  at  Des  Moines,  LA  with  its 
existing  operating  authority.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  Shlpper(s):  None.  Send 
protests  to:  Delores  A.  Poe,  Transpor- 
tation Assistant,  Interstate  Commerce 
Commission.  414  Federal  Building  & 
U.S.  Court  House.  Minneapolis.  MN 
55401. 

MC  29910  (Sub-201TA).  fUed  Decem- 
ber 13.  1978.  and  published  in  the  Fed- 
eral Register  issue  of  January  18. 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  ARKANSAS-BEST 
FREIGHT  SYSTEM,  INC..  301  South 
Eleventh  Street,  Fort  Smith.  AR 
72901.  RepresenUtive:  Joseph  K. 
Reber  (same  as  above).  Authority 
sought  to  operate  as  a  common  carri- 
er,   by   motor   vehicle,    over   regular 


routes,  transporting:  Oeneral  commod- 
ities, (except  those  of  unusual  value, 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipment),  serving  the 
facilities  of  A.  M.  General  Corpora- 
tion, at  or  near  Marshall  and  Wood- 
lawn.  TX  as  off-route  points  in  con- 
nection with  applicant's  authorized 
regular  route  operations  at  Shreve- 
port,  LA,  for  180  days.  (ABF's  authori- 
ty to  serve  Shreveport,  LA  is  found  on 
Page  3.  lines  64-68  and  Page  4.  lines 
31-34  of  Its  operating  authority  at- 
tached hereto).  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipper(s):  A.  M.  General  Corpora- 
tion. P.O.  Box  1779.  Marshall.  TX 
75670.  Send  protests  to:  William  H. 
Land.  Jr..  3108  Federal  Office  Build- 
ing, 700  West  Capitol,  tattle  Rock,  AR 
72201.  The  purpose  of  this  republica- 
tion is  to  show  Woodlawn.  TX  in  lieu 
of  Wildlawn.  TX  as  previously  pub- 
lished. 

MC  41432  (Sub-158TA).  filed  Octo- 
ber 31.  1978.  and  published  in  the  Fed- 
eral Register  issue  of  December  22. 
1978.  and  republished  as  corrected  this 
issue.  Applicant:  EAST  TEXAS 
MOTOR  FREIGHT  UNES.  INC.. 
P.O.  Box  10125,  2355  Stemmons  Free- 
way, Dallas.  TX  75207.  Representative: 
Eldon  E.  Bresee,  P.O.  Box  10125.  2355 
Stemmons  Freeway.  Dallas.  TX  75207. 
Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Gen- 
eral Commodities,  except  those  of  un- 
usual value.  Classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equipment, 
serving  all  points  within  the  commer- 
cial zones  of  the  service  points  in 
Routes  1  through  23  and  25  through 
28. below.  Applicant  requests  authority 
to  operate  from,  to  or  between  the  fol- 
lowing points  or  described  areas.  (1) 
Between  San  Antonio,  TX  and  Del 
Rio,  TX  serving  the  Intermediate 
point  of  Hondo,  TX:  From  San  Anto- 
nio over  U.S.  Hwy  90  to  Del  Rio  and 
return  over  the  same  route.  (2)  Be- 
tween San  Antonio,  TX  and  E^agle 
Pass,  TX:  From  San  Antonio  over  U.S. 
Hwy  81  to  Junction  U.S.  Hwy  57,  then 
over  U.S.  Hwy  57  to  Eagle  Pass  and 
return  over  the  same  route.  (3)  Be- 
tween Uvalde,  TX  and  Carrizo 
Springs,  TX,  serving  Uvalde,  La  Pryor 
and  Carrizo  Springs  for  purposes  of 
joinder  only:  From  Uvalde  over  U.S. 
Hwy  83  to  Carrizo  Springs  and  return 
over  the  same  route.  (4)  Between  Fort 
Stockton.  TX  and  Laredo,  TX  serving 
the  Intermediate  points  of  Del  Rio  and 
Eagle  Pass,  TX:  From  Fort  Stockton 
over  U.S.  Hwy  285  to  Junction  UA 
Hwy  90.  then  over  UJ3.  Hwy  90  to 
junction  U.S.  Hwy  277.  then  over  VS. 
Hwy  277  to  junction  U.S.  Hwy  83,  then 


over  U.S.  Hwy  13  to  Laredo,  and 
retam  orer  the  same  route.  (S)  Be- 
tween junction  U^  Hwy  81  and  U.S. 
Hwy  57  and  Laredo,  TX.  serving,  the 
junctkm  of  V&  H«t  81  and  U.S.  Hwy 
57  (or  purposes  of  joinder  only:  From 
junction  U.S.  Hwy  81  and  U.S.  Hwy  57 
over  VS.  Hwy  81  to  Laredo,  and 
retm  over  the  same  route.  (6)  Be- 
tween San  Marcos.  TX  and  Corpus 
Chiisti,  TX.  serving  the  intermediate 
points  of  Seguin.  Beeville  and  Port- 
land. TX:  Prom  San  Marcos  over  TX 
Hwy  ISS  to  junction  13. S.  Hwy  181, 
tben  Cfvcr  D.8.  Hwy  181  to  Corpus 
Christi  and  return  over  the  same 
route.  r7)  Between  San  .^itonio.  TX 
and  junctioD  XJJS.  Hwy  181  and  TX 
H»T  123.  serving  Junction  U.S.  Hwy 
181  and  TX  Hwy  123  for  purposes  of 
joinder  only:  lYom  San  Antonio  over 
U.&  Uwy  181  to  juncUon  TX  Hwy  123 
and  return  over  the  same  route.  (8) 
Between  San  Antonio,  TX  and  Port 
Lavaca,  TX  serving  the  intermediate 
points  of  Caero  and  Victoria,  TX: 
From  San  Antonio  aver  U.S.  Hwy  87  to 
Port  Lavaca  and  return  over  the  same 
route.  (9)  Between  junction  U.S.  Hwy 
•0  and  VS.  Hwy  Tl  and  juncUon  VS. 
Hwy  77  and  alternate  VS.  Hwy  77 
serving  the  intermediate  points  of  Hal- 
lettsville.  Yoakum  and  Cuero.  TX  and 
serving  Junctions  for  purposes  of 
Joiiuler  only:  From  junction  UJS.  Hwy 
90  and  U^.  Hwy  77  over  UJ5.  Hwy  77 
to  junction  alternate  U^  Hwy  77. 
then  over  alternate  US.  Hwy  77  to 
junction  VS.  Hwy  77  and  return  over 
/  the  same  route.  (10)  Between  San 
Marcos,  TX  and  Junction  alternate 
U.S.  Hwy  90  and  alternate  U.S.  Hwy 
77.  serving  the  intermediate  point  of 
Shiner.  TX:  From  San  Marcos  over 
TX  Hwy  80  to  Lullng.  then  over  UJS. 
Hwy  183  to  Junction  alternate  U^. 
Hwy  90.  then  over  alternate  U.S.  Hwy 
90  to  Junction  alternate  U.S.  Hwy  77 
and  return  over  the  same  route.  (11) 
Between  junction  alternate  U.S.  Hwy 
90  and  U.S.  Hwy  133  and  Cuero,  serv- 
ing Junction  of  alternate  U.S.  Hwy  90 
and  U.S.  Hwy  183  for  purposes  of 
Joinder  only:  From  junction  alternate 
U.S.  Hwy  90  and  U.S.  Hwy  183  over 
U.S.  Hwy  188  to  C^ero  and  return  over 
ttie  same  route.  (12)  Between  Corpus 
Christi  and  Junction  U.8.  Hwy  44  and 
TX  Hwy  83,  serving  the  intermediate 
points  of  Robstown  and  Alice.  TX  and 
ser\'inf  Junction  U.S.  Hwy  44  and  TX 
Hwy  83  for  purposes  of  Joinder  only: 
Prom  Corpus  Christi  over  TX  Hwy  44 
to  junction  U.S.  Hwy  69,  then  over  TX 
Hwy  44  to  junction  U.S.  Hwy  83  and 
return  orer  ttie  same  route.  (13)  Be- 
tween Houston.  TX  and  Laredo.  TX. 
ser\ing  the  intermediate  points  of  Vic- 
toria and  Beeriile.  TX:  Prom  Houston 
over  U.8.  Hwy  M  to  Laredo  and  return 
over  tbe  sane  route.  (14)  Between 
Houston.  TX  and  Freeport.  TX  serv- 
ing the  intermediate  point  of  Clute. 


TX  and  the  off-route  point  of  Brazos- 
port.  TX:  Ftom  Houston  over  TX  Hwy 
288  to  Fneepoct  and  return  over  the 
same  route.  (15)  Between  Oalveston, 
TX  and  n«eport.  TX:  Vrota  Galves- 
ton over  U.S.  Hwy  75  to  junction  TX 
Hwy  6.  then  over  TX  H»t  6  to  Junc- 
tion TX  P.M.  Hwy  3004.  then  over  TX 
F.M.  H«7  S004  to  Junct^<m  TX  Hwy 
388,  then  over  TX  Hwy  388  to  Free- 
port  and  return  over  the  same  route. 
(IC)  Between  AngleUm.  TX  and 
Corpus  Christi.  TX  serving  the  Inter- 
n>ediate  points  of  Bay  City,  Point 
Comfort,  Port  Lavaca,  Aransas  Pass. 
Gregory  and  IHwtland.  TX  and  the 
off-route  points  of  Sweeny,  Seadrift 
and  Ingleslde,  TX  and  serving  Angle- 
ton  for  purposes  of  joinder  only:  From 
Angleton  over  TX  Hwy  85  to  Junction 
VS.  Hwy  111,  then  over  U.S.  Hwy  181 
to  Corpus  Christi  and  return  over  the 
same  roote.  (W)  Between  Wharton, 
TX  and  Bay  City.  TX,  serving  Whar- 
ton for  the  purpose  ol  Joinder  only: 
From  Wharton  over  TX  Hwy  60  to 
Bay  City  and  return  over  ibte  same 
route.  (18)  Between  Junction  US.  Hwy 
59  and  TX  Hwy  111  and  Junction  TX 
Hwy  71  and  TX  Hwy  35.  serving  Junc- 
tions for  purposes  of  Joinder  only: 
From  Junction  U^  Hay  59  and  TX 
Hwy  111  over  TX  Hwy  111  to  Junction 
TX  Hwy  111  and  TX  Hwy  71.  then 
over  TX  Hwy  71  to  junction  TX  Hwy 
71  and  TX  Hwy  35  and  return  over  the 
same  route.  (19)  Between  CTorpus 
Ctu-isti,  TX  and  junction  TX  Hwy  9 
and  VS.  Hwy  281,  serving  Junction  TX 
Hwy  9  and  VS.  Hwy  281  for  purposes 
of  Joinder  only:  From  Clorpus  Christi 
over  TX  Hwy  9  to  junction  U.S.  Hwy 
281  and  return  over  the  same  route. 
(20)  Between  Hallettsville,  TX  aiul 
Victoria,  TX:  Prom  Hallettsville  over 
U.S.  Hwy  77  to  Victoria  and  return 
over  the  same  route.  (21)  Between  San 
Antonio,  TX  and  McAllen,  TX  serving 
the  Intermediate  points  of  Pleasanton 
and  Alice,  TX:  Prom  San  Antonio  over 
U.S.  Hwy  261  to  McAlIen  and  return 
over  the  same  route.  (22)  Between  Vic- 
toria, TX  and  Browns\1lle,  TX,  se?:ving 
the  intermediate  points  of  Robstown, 
Bishop  and  Kingsrille,  TX:  From  Vic- 
toria over  U.S.  Hwy  77  to  Brownsville 
and  return  over  the  same  route.  (23) 
Between  Laredo.  TX  and  Hartingen, 
TX:  Prom  Laredo  over  VS.  Hwy  83  to 
Harlingen  and  return  over  the  same 
route.  (24)  Serving  the  intermediate 
and  off-route  iraints  in  Hidalgo,  Wil- 
lacy and  Cameron  Comties  In  connec- 
tion with  the  rotrtes  set  forth  in  21.  22. 
and  23  above.  r25)  Between  Jackson- 
ville, FL  and  Beaumont.  TX:  From 
Jaclcsonvllle  over  I- 10  to  Beaumont 
and  return  over  the  same  route.  (28) 
Between  Jaclcsonvllle,  FL  and  Beau- 
mont, TX-  Prom  Jacksonville  over  I-IO 
to  junction  1-12.  then  over  1-12  to 
Jimdion  I-IO.  then  over  I-IO  to  Beau- 
mont and  return  over  the  same  route. 


(27)  Between  Atltuita,  OA  and  junc- 
tion 1-85  and  I- 10  serving  junction  I- 
65  and  I- 10  for  purposes  of  Joinder 
only:  From  Atlanta  over  1-95  to  junc- 
tion 1-65,  then  orer  1-68  to  junction  I- 
10  and  return  orer  the  same  roate. 
(36)  Between  Birmingham,  AL  and 
Junction  I-IO  and  US.  Hwy  11.  serving 
Junction  I-IO  and  US.  Hwy  11  for  par- 
poses  of  Joinder  only:  From  Bimiing- 
ham  over  U.S.  Hwy  11  to  Junction  I- 10 
and  return  over  the  same  route,  for 
180  days.  Applicant  intends  to  tack 
with  MC-41432  and  subs  thereto  and 
to  interline.  An  underlying  ETA  seeks 
90  days  authortty.  SUPPORTING 
SHIPPEiKS):  There  are  appraximate- 
iy  (509)  >8tatements  of  support  at- 
tached to  the  application  which  may 
be  examined  at  the  Interstate  Com- 
merce Commission  in  Washincton. 
DC.  or  copies  thereof  which  may  te 
examined  at  the  field  office  named 
t>elow.  SEND  PROTESTS  TO:  Opal 
M.  Jones.  ICX:.  1160  Commeroe  Street. 
Room  13C12.  Dallas.  TX  7«2t2.  The 
purpose  of  this  reinihiicatten  is  to 
show  the  complete  scope  of  appUea- 
tion  as  previously  omitted. 

MC  53965  (Sirt>-145TA).  filed  Febru- 
ary 1,  1979.  Applicant:  GRAVES 
TRUCK  LINE.  INC..  2130  South  Ohio, 
Sallna,  KS  67401.  Representative: 
Larry  E.  Gregg.  641  Harrison.  Tojjeka. 
KS  66603.  ilfeaf,  tjieat  products,  meat 
by-products  and  articles  distributed  by 
meat  packinghouses  as  described  In 
Sections  A.  B  and  C  of  Appendix  I  to 
the  Report  in  DescriptioiiE  in  Motor 
Carrier  Certificates,  61  MCX:  209  and 
766  (except  hides  and  skins  and  com- 
modities in  bulk),  from  the  facilities 
utilized  by  John  Morrell  &  Co.  at  or 
near  Sioux  Falls.  SD  and  EsthervUle. 
lA  to  points  in  TX  and  OK.  for  180 
days.  An  underlying  ETA  seeks  90  day 
authority.  Sunmrting  Siipperts): 
John  Morrell  <b  Co.,  208  S.  LaSalle  SL. 
Ciiicago,  n  60604.  Send  protests  to: 
Thomas  P.  OHara.  DS,  ICX:.  256  Fed- 
eral Bldg.  ^  U.S.  <X>urthouse.  Topeka, 
KS6668S, 

MC  55896  (Sub-102TA).  filed  Novem- 
t>er  16, 1978.  and  published  in  the  Fed- 
eral Register  Issue  of  December  28. 
1978,  and  republished  as^corrected  this 
issue.  Applicant:  R-W  SERVICE 
SYSTEM,  INC  2022S  Coddard  Road, 
Taylor,  MI  48180.  Representative: 
George  E.  Batty  (same  as  above). 
Chemicals  and  materials  and  supplies 
used  in  the  manufacturing  and  pmek- 
aging  of  dtenucals,  between  the  facili- 
ties of  the  Dow  Chemical  Co.,  at  or 
near  Ludington,  MI,  on  the  one  hand, 
and,  on  the  other,  points  in  IN,  IL. 
OH,  MI,  MO,  WI  and  PA.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  ShipperCs):  Dow 
CThemical  UJS.A.— Central  Division. 
South  Madison  Street.  Ludington.  MI 
49431.  Send  protests  to:  Tim  Quinn, 
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ICC.  604  Federal  Building  and  U^. 
Courthouse,  231  W.  Lafayette  Boule- 
vard, Detroit.  MI  48226.  The  purpose 
of  this  republication  is  to  include  the 
destination  state  of  Missouri  (MO). 

MC  72423  (8ub-6TA),  fUed  Novem- 
ber 24,  1978.  and  published  in  the  Ped- 
BRAL  Register  issue  of  January  8. 
1979,  and  republished  as  corrected  this 
Issue.  Applicant:  PLATTE  VALLEY 
PREIOHTWAYS.  INC..  Ill  East 
Chestnut  Street,  Sterling,  CO  80751. 
Representative:  Raymond  M.  Kelley, 
450  Capitol  Life  Center.  Denver.  CO 
80203.  General  commodities  (except 
Classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  In  bulk  and  those  requir- 
ing special  equipment),  between 
Denver,  CO  and  North  Platte,  NE. 
from  Denver,  CO  over  U.S.  Hwy  6  and 
Interstate  Hwy  76  to  Sterling.  CO  and 
over  U.S.  Hwy  138.  U.S.  Hwy  30.  Inter- 
state Hwy  76  and  Interstate  Hwy  80 
from  Sterling,  CO  to  North  Platte.  NE 
and  return  over  the  same  route  serv- 
ing all  intermediate  points  from  and 
Including  Fort  Morgan.  CO  to  and  in- 
cluding North  Platte,  NE,  for  180  days. 
Applicant  intends  to  interline  with 
other  carriers  at  Denver,  CO  and 
North  Platte,  NK  Send  protests  to: 
Roger  L.  Buchanan,  ICC,  492  Customs 
House,  721  19th  Street,  Denver,  CO 
80202.  The  purpose  of  this  republica- 
tion is  to  reflect  interlining  as  previ- 
ously omitted. 

MC  82063  (Sub-97TA),  filed  Novem- 
ber 29.  1978.  and  published  in  the  Fed- 
eral Register  issue  of  Januay  23. 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  KLIPSCH  HAULING 
CO.,  10795  Watson  Road.  Sunset  Hills. 
MO  63127.  RepresenUtlve:  W.  E. 
Kllpsch  (same  as  above).  Calcium  bro- 
mide. In  bulli,  in  tanlt  vehicles,  from 
the  plantsite  of  Plastlfax,  Inc.,  Gulf- 
port.  MS  to  points  In  LA  and  TX,  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipper<s): 
Velsicol  Chemical  Corporation.  341  E. 
Ohio,  Chicago.  IL  60611.  Send  protests 
to:  P.  E.  Binder.  ICC.  Room  1465.  210 
N.  12th  Street.  St.  Louis,  MO  63101. 
The  purpose  of  this  republication  is  to 
show  Mississippi  (MS)  in  lieu  of  Michi- 
gan (MI)  as  previously  published. 

MC  85970  (Sub-14TA).  filed  Novem- 
ber 22,  1978.  and  published  in  the  Fed- 
eral Register  issue  of  January  15. 
1979,  and  republished  as  corrected  this 
Issue.  Applicant:  SARTAIN  TRUCK 
LINE.  INC..  1625  Hombrook  Street, 
Dyersburg,  TN  38107.  Representative: 
Mr.  Warren  A.  Goff.  2008  Clark 
Tower.  5100  Poplar  Avenue.  Memphis. 
TN  38137.  Authority  sought  to  operate 
as  a  com,mx)n  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting: 
Rubber,  rubber  products  and  such 
commodities  as  are  manufactured, 
processed  or  dealt  in  by  manufacturers 


of  rubber  and  rubber  products,  and 
equipment,  materials  and  supplies 
used  in  the  manufacture  of  (1)  facili- 
ties of  the  Goodyear  Tire  St  Rubber 
Company  located  (2)  in  the  States  of 
NY.  NJ.  PA.  DE.  MD.  VA.  NC,  SC,  GA, 
AL.  MS,  LA,  KY,  OH,  IN,  IL.  MI.  WI. 
MN.  MO,  KS,  OK  and  TX,  for  180 
dasrs.  Applicant  intends  to  tack  the  au- 
thority here  applied  for  to  authority 
presently  held  by  it  in  MC-86970  and 
subs  thereunder,  and  further  Intends 
to  interline  with  other  carriers  at 
Memphis,  TN:  NashviUe.  TN;  St. 
Louis,  MO;  Jackson.  TN;  Pulton.  KY; 
Union  City.  TN;  Alamo.  TN;  Trenton. 
TN  and  Dyersburg.  TN.  Supporting 
Shippers(s):  The  Goodyear  Tire  ic 
Rubber  Company.  1144  E.  Market 
Street.  Akron.  OH  44316.  Send  pro- 
tests to:  Mr.  Floyd  A.  Johnson.  ICC. 
100  North  Main  BuUdlng,  Suite  2006, 
100  North  Main  Street,  Memphis,  TN 
38108. 

MC  95876  (Sub-226TA).  filed  Febru- 
ary 9,  1979.  Applicant:  ANDERSON 
TRUCKING  SERVICE,  INC.,  203 
Cooper  Avenue  North,  St.  Cloud,  MN 
56301.  Representative:  Robert  D.  Gls- 
vold,  1000  First  National  Bank,  Minne- 
apolis, MN  55402.  Iron  and  steel  arti- 
cles from  Carllnvllle,  Centralia,  Flora, 
Irvlngton  and  Sparta,  IL  and  Louisi- 
ana, MO  to  points  in  lA,  NE,  ND.  SD, 
MN,  and  WI,  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting Shipper(s):  Valley  Steel  Prod- 
ucts, Co.,  P.O.  Box  503,  St.  Louis,  MO 
63166.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  414  Fed- 
eral Building  &  U.S.  Courthouse,  110 
South  4th  Street.  Minneapolis.  MN 
55401. 

MC  95876  (Sub-267TA),  filed  Febru- 
ary 9.  1979.  Applicant:  ANDERSON 
TRUCKING  SERVICE.  INC.,  203 
Cooper  Avenue  North.  St.  Cloud.  MN 
56301.  Representative:  Robert  D.  Gis- 
vold,  1000  First  National  Bank  Build- 
ing. Minneapolis.  MN  55402.  (1)  Iron 
and  steel  articles  from  Sandy  Spring. 
SC  to  points  in  and  east  of  MT,  WY, 
CO.  MN  and  TX;  and  (2)  Equipment, 
materials  and  supplies  used  in  the 
manufacture  of  iron  and  steel  articles 
{except  commodities  in  bulk)  from 
Bethlehem.  PA,  Birmingham.  AL,  At- 
lanta, GA.  Sterling.  IL  and  Indiana 
Harbor,  IN  to  Sandy  Spring.  SC,  for 
180  days.  Supporting  Shippers):  Over- 
land Steel  Co.,  Box  476,  Sandy  Spring, 
SC  29677.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant,  Inter- 
state Commerce  Commission.  414  Fed- 
eral Building  <fe  U.S.  Courthouse.  110 
South  4th  Street.  Minneapolis.  MN 
55401. 

MC  96286  (Sub-6TA).  filed  Novem- 
ber 2.  1978.  and  published  In  the  Fed- 
eral Register  Issue  of  December  22, 
1978,  and  republished  as  corrected  this 


issue.  Applicant:  ECKNOR,  INC.,  7 
Oakcrest  Drive,  Huntington  Station. 
NY  11746.  RepresenUtlve:  Piken  & 
Plken.  One  Lefrak  City  Plaza.  Flush- 
ing. NY  11368.  (1)  Animal  feed,  from 
Tenafly,  Newark,  Kearny,  and  Secau- 
cus.  NJ.  to  the  plantsite  and  storage 
facilities  of  Suffolk  Agway  Coop..  Inc.. 
at  or  near  Riverhead,  NY;  (2)  animal 
feed,  from  the  plantsite  and  facilities 
maintained  by  Dext.  Inc.,  Division  of 
Scope  Industries,  at  or  near  Secaucus, 
NJ,  to  points  in  Suffolk  County,  NY; 
and  (3)  fertilizer  and  fertilizer  materi- 
als. (In  bulk,  in  dump  trucks),  from 
the  plantsite  of  Bethlehem  Steel 
Corp.,  at  Bethlehem,  PA.  to  the  plant- 
site  and  storage  facilities  of  Agway, 
Inc.,  at  or  near  Riverhead.  NY.  for  180 
days.  An  underlying  ETTA  seeks  90 
days  authority.  Supportittg  Shlpper(s): 
(1)  Agway.  Inc..  P.O.  Box  4933,  Syra- 
cuse. NY  13221.  (2)  Suffolk  Agway 
Coop.,  Inc.,  1293  Pulaski  Street.  River- 
head, NY  11901.  (30  Dext.,  Inc.,  Div.  of 
Scope  Industries,  900  Castle  Road,  Se- 
caucus, NJ  07094.  Send  protests  to: 
Maria  B.  Kejss,  ICC,  26  Federal  Plaza. 
New  York,  NY  10007.  The  purpose  of 
this  republication  is  to  show  the  cor- 
rect spelling  of  Riverhead.  NY  as  pre- 
viously published. 

MC  99234  (Sub-llTA).  filed  Febru- 
ary 1,  1979.  Applicant:  WESTWAY 
MOTOR  FREIGHT,  INC.,  5231 
Monroe  Street,  Denver,  CO  80216. 
Representative:  Leslie  R.  Kehl,  Jones, 
Meiklejohn,  Kehl  &  Lyons,  1600  Lin- 
coln Center.  1600  Lincoln  St.,  Denver, 
CO  80264.  (1)  Malt  beverages  from  Jef- 
ferson County,  CO  to  points  in  AZ. 
CA,  ID,  and  KS;  and  (2)  Empty  con- 
tainers and  materials  for  recycling 
from  poinU  in  AZ.  CA,  ID.  and  KS  to 
Jefferson  County.  CO  for  180  days. 
Underlying  ETA  seeks  90  days  author- 
ity. Supporting  Shipper(s):  Adolph 
Coors  Co..  Golden,  CO  80401.  Send 
protests  to:  D/S  Roger  L.  Buchanan, 
Interstate  Commerce  Commission.  721 
19th  St.,  492  Customs  House,  Denver, 
CO  80202. 

MC  103051  (Sub-475TA),  filed  Febru- 
ary 2,  1979.  Applicant:  FLEET 
TRANSPORT  CO..  INC..  934  44th 
Avenue.  North.  NashvUle.  TN  37209. 
Representative:  Russell  E.  Stone.  P.O. 
Box  90408.  Nashville.  TN  37209.  Dry 
starch,  in  bulk,  in  tank  vehicles,  from 
Lexington.  NC  to  Richmond,  Va.  for 
180  days.  An  underlying  ETA  seeks  90- 
day  authority.  Supporting  Shipper(s): 
Grain  Processing  Corp.,  1600  Oregon 
St.,  Muscatine,  LA  52761.  Send  protests 
to:  Glenda  Kuss,  TA.  ICC,  Suite  A-422 
U.S.  Courthouse,  801  Broadway.  Nash- 
ville, TN  37203. 

MC  105007  (Sub-4STA),  filed  Janu- 
ary 30,  1979.  Applicant:  MATSON 
TRUCK  LINES.  INC..  1407  St.  John 
Avenue,  Albert  Lea,  MN  56007.  Repre- 
senUtlve: Val  M.  Higgins,  1000  First 


National  Bank  Building,  Minneapolis. 
MN  55402.  Fresh  meat  and  packing- 
house products  from  the  facilities  of 
Wilson  Foods  Corporation  at  Albert 
Lea,  MN,  Cedar  Rapids,  E>es  Moines 
and  Cherokee.  lA,  and  Monmouth,  IL 
to  points  In  PA,  MD,  DE,  NJ,  NY,  RI, 
CT,  MA,  VT,  NH,  ME,  and  DC,  for  180 
m  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shippers): 
Wilson  Foods  Corporation,  4545  Lin- 
coln Boulevard,  Oklahoma  City,  OK 
73105.  Send  protests  to:  Delores  A. 
Poe,  TransporUtion  Assistant,  Inter- 
sUte  Commerce  Commission,  414  Fed- 
eral Building  &  U.S.  Courthouse,  Min- 
neapolis, MN  55401. 

MC  106674  (Sub-361TA).  filed  Febru- 
ary 2,  1979.  Applicant:  SCHILLI 
MOTOR  LINES.  INC.,  U.S.  Hwy  24 
West,  Remington,  IN  47977.  Repre- 
senUtlve: Jerry  L.  Johnson  (Same  ad- 
dress as  applicant).  Aluminum  siding 
and  accessories,  from  Southfield,  MI, 
to  points  in  and  east  of  MN,  lA,  MO, 
AR,  and  LA,  for  180  days.  An  underly- 
ing ETA  seeks  90-day  authority.  Sup- 
porting Shlpper(s):  Alsar,  Inc.,  21121 
Telegraph,  Southfield,  MI  48037.  Send 
protests  to:  Beverly  J.  Williams, 
TransporUtion  Assistant,  IntersUte 
Commerce  Commission,  46  East  Ohio 
Street,  Room  429,  Indianapolis,  IN 
46204. 

MC  107403  (Sub-1136TA),  fUed  No- 
vember 2,  1978.  and  published  in  the 
Federal  Register  issue  of  December 
18.  1978  as  MC  107403  (Sub-1135TA), 
and  republished'  as  corrected  this 
Issue.  Applicant:  .MATLACK,  INC.,  10 
W.  Baltimore  Avenue,  Lansdowne,  PA 
19050.  RepresenUtlve:  Martin  C. 
Hynes,  Jr.,  (same  as  above).  Wax,  (In 
bulk,  in  tank  vehicles),  from  Lima. 
OH,  to  Vinc^nnes.  IN,  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shipperts):  The  Stand- 
ard OU  Co.,  313  Midland  BuUdlng, 
Cleveland.  OH  44115.  Send  protests  to: 
T.  M.  Esposlto,  600  Arch  Street.  Room 
3238.  Philadelphia.  PA  19106.  The  pur- 
pose of  this  republication  is  to  show 
the  correct  docket  number  as  MC 
107403  (8ub-1136TA).  in  Ueu  of  MC 
107403  (Sub-1135TA). 

MC  108341  (Sub-128TA).  filed  De- 
cember 6.  1978.  and  published  in  the 
Federal  Register  issue  of  January  29. 
1979,  and  republished  as  corrected  this 
Issue.  Applicant:  MOSS  TRUCKING 
CO.,  INC.,  P.O.  Box  26125.  Charlotte, 
NC  28213.  Representative:  Jack  F. 
Counts,  (same  as  above).  Zinc,  zinc 
alloy  and  zinc  products,  from  the 
facilities  of  Jersey  Mlnlere  Zinc  Com- 
pany, Montgomery  County,  TN  to 
points  In  AL,  GA,  SC,  NC,  VA.  MD, 
DE.  DC.  NJ.  PA,  NY.  MA.  CT.  and  RI. 
for  180  days.  An  underlying  ETTA  seeks 
90  days  authority.  Supporting 
Shippers):  Jersey  Mlnlere  Zinc  Com- 
pany,   2200    First    American    Center. 


Nashville,  TN  37323.  Send  protests  to: 
Terrell  Price,  800  Briar  Creek  Road, 
Room  CC516,  Mart  Office  Building, 
Charlotte.  NC  28205.  The  purpose  of 
this  republication  Is  to  show  the  cor- 
rect scope  of  the  application. 

MC  113760  (Sub-15TA).  fUed  Janu- 
ary 30.  1979.  Applicant:  PETCO  INC. 
INTERSTATE.  P.O.  Box  478.  Com- 
merce City,  CO  80037.  RepresenUtlve: 
Chris  J.  Markley  (same  as  above).  Li- 
quified petroleum  gas,  in  bulk  in  tank 
vehicles  from  Conway,  Ulysses,  and 
Hutchinson,  KS  to  points  in  CO  for 
180  days.  An  underlying  ETA  seelcs  90 
day  authority.  Supporting  Shipper(s): 
General  Propane,  3600  E.  58th'  St., 
Commerce  City,  CO  80022.  Send  pro- 
tests to:  p/S  Roger  L.  Buchanan,  In- 
tersUte Commerce  CommL&ion,  492 
U.S.  Customs  House.  721  19th  St.. 
Denver.  CO  80202. 

MC  114569  (Sub-285TA).  fUed  Febru- 
ary 7,  1979.  Applicant:  SHAFFER 
TRUCKING,  INC.,  P.O.  Box  4^8,  New 
Kingstown,  PA  17072.  RepresenUtlve: 
N.  L.  Cuimmins,  (same  address  as  appli- 
cant). Meats,  meat  products  and  meat 
by-products,  and  articles  distributed 
by  meat  packinghouses  as  described  In 
Sections  A  and  C  of  Appendix  I  to  the 
report  In  Descriptions  in  Motor  Carri- 
er Certificates  61  M.C.C.  209  and  766 
(except  hides  and  commodities  In 
bulk)  from  the  facilities  of  Hygrade 
Food  Products  Corp.  at  or  near  Post- 
vllle.  Storm  Lake,  Cherokee,  and 
Sioux  City,  LA;  Omaha,  NE;  and  Fair- 
mont, MN  to  points  in  the  sUtes  of 
MI,  GA,  VU  PA.  NY,  and  Boston,  MA 
and  commercial  zones  of  named  origin 
and  destination  points.  Applicant  has 
also  filed  an  underlying  ETA  seeitng 
up  to  90  days  of  operating  authority. 
Supporting  Shipperts):  Hygrade  Food 
Products  Corp.,  26300  Northwestern 
Highway.  Southfield,  MI  48075.  Send 
protests  to:  Charles  P.  Myers,  District 
Supervisor,  IntersUte  Commerce  Com- 
mission. P.O.  Box  869,  Federal  Square 
Station.  228  Walnut  Street,  Harris- 
burg,  PA  17108. 

MC  115517  (Sub-9TA),  filed  October 
18,  1978.  and  published  In  the  Federal 
Register  issue  of  IDecember  1,  1978, 
and  republished  as  corrected  this 
issue.  Applicant:  B  &  L  TRUCKING 
COMPANY.  INC..  Route  4.  Albemarle. 
NC  28001.  RepresenUtlve:  Joshua  J. 
Morton,  Jr.,  P.O.  Box  267,  Albemarle, 
NC  28001.  Pipe,  pipe  fittings  and  insu- 
lation used  in  building  brick  kilns, 
hosplUls,  school  buildings"  and  com- 
mercial buildings  from  Albemarle,  NC, 
point  of  origination,  to  the  sUtes  of 
CO,  CA.  TX.  AL.  WA,  and  LA,  for  180 
days.  Applicant  intencls  to  tack  this 
authority  with  permit  No.  MC  115517. 
docket  No.  T-640  Sub  5.  An  underlying 
ETA  seelcs  90  days  authority.  Support- 
ing Shlpper(s):  Lorch  Plumbing  & 
Heating  Co.,  Inc..  P.O.  Box  1339,  Albe- 


marle. NC  28001.  Send  protests  to: 
Terrell  Price.  800  Briar  Creek  Road, 
Room  CC516,  Mart  Office  Building, 
Charlotte,  NC  28205.  The  purpose  of 
this  republication  Is  to  reflect  tacking. 

MC  115826  (Sub-397TA).  filed  Febru- 
ary 8,  1979.  Applicant:  W.  J.  DIGBY, 
INC.,  6015  East  58th  Avenue,  Com- 
merce City,  CO  80022.  RepresenUtlve: 
Howard  Gore  (same  address  as  above). 
Meats  and  meat  products,  from  Lin- 
coln, NE  to  Los  Angeles.  CA  and  iU 
commercial  zone,  for  180  days.  An  un- 
derlying 90  day  ETA  has  been  filed. 
Supporting  Shipperis):  American 
Stores  I*acking  Co.,  200  South  2nd, 
Lincoln,  NE  68501.  Send  protesU  to: 
District  Supervisor  Herbert  C.  Ruoff, 
492  U.S.  (Customs  House,  721  19th 
Street,  Denver,  CO  80202. 

MC  116254  (Sub-225TA),  fUed  De- 
cember 27,  1978.  Applicant:  CHEM- 
HAULERS,  INC..  118  East  Mobile 
Plaza.  Florence,  AL  35630.  RepresenU- 
tlve: Randy  C.  Luff  man  (same  address 
as  applicant).  Weed-killing  chemicals, 
liquid,  (In  bulk.  In  tank  vehicles),  from 
Lemoyne,  AL,  to  Omaha.  NE,  for  180 
dasrs.  An  underlying  ETA  seeks  up  to 
90  days  authority.  Supporting 
Shlpper(s):  SUuffer  Chemical  Compa- 
ny, Westport,  CT  06880.  Send  protesU 
to:  Mabel  E.  Holston,  Transp.  Asst.. 
ICC,  Room  1616,  2121  BuUdlng,  Bir- 
mingham, AL  35203. 

MC  117878  (Sub-12TA),  fUed  Febru- 
ary 2,  1979.  Applicant:  DWIGHT 
CHEEK,  d.b.a.  DWIGHT  CHEEK 
TRUCKING,  4831  East  25th  Street. 
Amarillo,  TX  79103.  RepresenUtlve: 
Donald  Wright  (same  as  above). 
Meats,  meat  products,  meat  by-prod- 
ucts, and  articles  distributed  by  meat 
packing  houses,  as  described  in  sec- 
tions A  &  C  of  Appendix  1  to  the 
Report  in  Description  in  Motor  Carri- 
er Certificates  61  MCC  209  and  766 
(except  hides  and  commbdities  in  bulk 
in  Unk  vehicles),  from  the  facilities  of 
Swift  and  Company  at  or  near  Clovis. 
NM  and  Guymon,  OK  to  aU  points  In 
AL.  PL,  GA,  MS,  NC,  SC.  and  TN,  for 
180  days.  An  ETA  requesting  up  to  90 
days  authority  was  granted.  Support- 
ing Shipper(s):  Swift  &  Company,  115 
W.  Jackson  Blvd.,  Chicago,  IL  60604. 
Send  protesU  to:  HaskeU  E.  Ballard. 
District  Supervisor,  IntersUte  Com- 
merce Commission— Bureau  of  Oper- 
ations, Box  P-13206  Federal  BuUcUng, 
Amarillo,  TX  79101. 

MC  117940  (Sub-309TA),  fUed  Feb- 
ruary 12,  1979.  Applicant:  NATION- 
WIDE CARRIERS,  INC.,  P.O.  Box 
104,  Maple  Plain,  MN  55359.  Repre- 
senUtlve: Allan  L.  Tlmmerman,  5300 
Highway  12,  Maple  Plain,  MN  55359. 
Agricultural  chemicals  (except  com- 
modities In  bulk)  from  Muscatine.  LA 
to  points  in  MO.  restricted  to  traffic 
orglnating  at  named  origin  and  des- 
tined to  named  destination,  for  180 


1 


nOOAl  lEOISTn.  vol  44,  NO.  90— TUfSOAY,  IMAKCH  IS,  1979 


PBWtAL  lIOISTBt,  VOL  44,  NO.  90— TUKOAY,  MAtCH  IS,  1979 


UMI 


14670 

days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shippers): 
Monsanto  Company.  800  North  Lind- 
bergh Boulevard.  St.  Louis.  MO  63166. 
Send  protests  to:  Delores  A.  Poe. 
Transportation  Assistant,  Interstate 
Commerce  Commission,  414  Federal 
Building  &  U.S.  Court  House.  Minne- 
apolis. MN  55401. 

MC  117940  (Sul>-310TA).  fUed  Feb- 
ruary 12.  1979.  Applicant:  NATION- 
WIDE CARRIERS.  INC..  P.O.  Box 
104,  Maple  Plain.  MN  55359.  Repre- 
sentative: Allan  L.  Tlmmerman.  5300 
Highway  12.  Maple  Plain.  MN  55359. 
Foodstuffs  (except  commodities  in 
btUk)  from  the  facilities  of  General 
Mills,  Inc.  in  the  Chicago.  IL  Commer- 
cial Zone  to  points  in  IN.  lA.  MI.  MN. 
MO.  SD.  WI.  and  Buffalo.  NY  and  Me- 
chanicsburg.  PA.  restricted  to  traffic 
originating  at  named  facilities  and  des- 
tined to  named  destinations,  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipper(s): 
General  Mills.  Inc..  9200  Wayzata  Bou- 
levard. 110  South  4th  Street.  Minne- 
apolis, MN  55440.  Send  protests  to:  De- 
lores  A.  Poe,  Transportation  Assistant. 
Interstate  Commerce  Commission.  414 
Federal  Building  &  U.S.  Court  House, 
Minneapolis.  MN  55401. 

MC  118142  (Sub-207TA),  filed  Feb- 
ruary 2.  1979.  Applicant:  M. 
BRUENGER  &  CO..  INC..  6250  North 
Broadway.  Wichita.  KS  67219.  Repre- 
sentative: Brad  T.  Murphree.  814  Cen- 
tury Plaza  Bldg..  Wichita.  KS  67202. 
Bakery  Good  Ingredients  (such  com- 
modities as  are  used  In  the  manufac- 
ture of  bakery  goods)  except  commod- 
ities in  bulk:  from  facilities  of  PUls- 
bury  Co.  at  or  near  Springfield.  IL  to 
points  in  the  State  of  CO;  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting Shipperts):  The  Pillsbury  Co.. 
608  Second  Avenue  South.  Minneapo- 
lis. MN  55402.  Send  protests  to:  M.  E. 
Taylor.  District  Supervisor.  Interstate 
Commerce  Commission.  101  Litwin 
Bldg..  Wichita.  KS  67202. 

MC  118159  (Sub-31STA).  fUed  Feb- 
ruary 2,  1979.  Applicant:  NATIONAL 
REFRIGERATED  TRANSPORT. 

INC..  P.O.  Box  51366.  Dawson  Station. 
Tulsa,  OK  74151.  RepresenUtive: 
Warren  L.  Troupe,  2480  E.  Commer- 
cial Blvd.,  Fort  Lauderdale.  FL  33308. 
Such  commodities  as  are  dealt  in,  or 
used  by,  manufacturers  and  distribu- 
tors of  lawn  and  garden  supplies  from 
Norcross,  GA  to  points  in  AL.  FL.  MS, 
NC.  SC,  TN.  and  VA.  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shipperts):  Stim-U- 
Plant.  Inc.,  2986  Pacific  Drive,  Nor- 
cross. GA  30071.  Send  protests  to: 
Connie  Stanley.  Transportation  Assist- 
ant, Room  240  Old  Post  Office  & 
Court  House  Bldg..  215  N.W.  3rd. 
Oklahoma  aty,  OK  73102. 


NOTICES 

MC  119641  <Sub-156TA).  fUed  Janu- 
ary 31,  1979.  Applicant:  RINOLE  EX- 
PRESS. INC..  450  East  Ninth  Street, 
Fowler.  IN  47944.  Representative: 
Norman  R.  Garvin,  1301  Merchants 
Plaza.  Indianapolis.  IN  46204.  Pallets, 
from  the  facilities  of  the  Potomac 
Supply  Corp.  at  Kinsale.  VA.  to  IL,  IN. 
OH.  MI.  PA.  NY.  KY.  MN.  LA,  NJ,  DE 
and  MD,  for  180  days.  Supporting 
Shipperts):  Potomac  Supply  Corp.. 
P.O.  Box  8.  Kinsale.  VA  24488.  Send 
protests  to:  Beverly  J.  WiUians,  Trans- 
portation Assistant,  Interstate  Com- 
merce Commission.  46  E^ast  Ohio 
Street.  Room  429.  Indianapolis,  IN 
46204. 

MC  123061  (iSub-107TA),  filed  No- 
vember 20.  1978.  and  published  in  the 
Federal  Register  issue  of  January  8. 
1979.  and  republished  as  corrected  this 
issue.  Applicant:  LEATHAM  BROTH- 
ERS. INC.,  P.O.  Box  16026.  Salt  Lake 
City,  UT  84116.  Representative:  Harry 
D.  Pugsley,  310  South  Main,  Salt  Lake 
City,  UT  84101.  Feed  ingredients,  from 
Kern,  Los  Angeles  and  Fresno  Coun- 
ties. CA  to  Caldwell,  Nampa.  Boise. 
Buhl.  Twin  Falls,  and  Burley.  ID,  and 
Weber  and  Salt  Lake  Counties.  UT.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shipperts): 
R.  S.  Wilson  Company,  P.O.  Box 
15423.  714  W.  Olympic  Boulevard.  Los 
Angeles.  CA  90015.  Send  protests  to:  L. 
D.  Heifer.  ICC.  5301  Federal  Building, 
Salt  Lake  City.  UT  84138.  The  purpose 
of  this  republication  is  to  add  Kern  to 
the  territorial  description  as  previous- 
ly omitted. 

MC  123294  (Sub-54TA).  filed  Novem- 
ber 29,  1978,  and  published  In  the  Fed- 
eral Register  issue  of  January  8, 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  WARSAW  TRUCK- 
ING CO..  1102  West  Winona,  Warsaw, 
IN  46580.  RepresenUtive:  H.  E.  Miller, 
Jr.,  South  Haven  Square.  U.S.  High- 
way 6.  Valparaiso,  IN  46383.  Paper  and 
paper  products  from  Cincinnati. 
Dayton  and  Middletown.  OH.  to  Mil- 
waukee. Racine  and  Beloit.  WI.  St. 
Louis.  MO,  points  In  that  part  of  MI 
on  and  south  of  Michigan  Hwy.  21. 
that  part  of  IL  on  and  north  of  U.S. 
Hwy.  40.  and  that  part  of  IN  on  and 
north  of  UJS.  Hwy.  40,  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipperts):  There 
are  approximately  sixteen  (16)  state- 
ments of  support  attached  to  the  ap- 
plication which  may  be  examined  at 
the  Interstate  Commerce  Commission 
in  Washington,  DC.  or  copies  thereof 
which  may  be  examined  at  the  field 
office  named  below.  Send  protests  to: 
Lois  SUhl.  ICC,  219  S.  Dearborn 
Street.  Everett  McKlnley  Dirksen 
Building.  Room  1386.  Chicago,  IL 
60604.  The  purpose  of  this  republica- 
tion Is  to  correct  territorial  description 
as  previously  published. 


MC  123294  (Sub-6«TA),  fOed  Novem- 
ber 29.  1978.  and  published  In  the  Fed- 
eral Register  Issue  of  January  8, 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  WARSAW  TRUCK- 
ING CO..  INC..  1102  West  Winona, 
Warsaw.  IN  46580.  RepresenUtive:  H. 
E.  Miller,  Jr..  South  Haven  Square, 
U.S.  Highway  6.  Valparaiso.  IN  46383. 
Starch  from  Indianapolis.  IN.  to 
Dayton  and  Urbana.  OH.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipperts): 
Howard  Paper  Mills.  Inc..  P.O.  Box 
151,  Urbana.  OH  43078.  Send  protests 
to:  Lois  Stahl.  ICC.  Everett  McKinley 
Dirksen  Building,  Room  1386,  219  S. 
Dearborn  Street.  Chicago,  IL  60604. 
The  purpose  of  this  republication  Is  to 
show  the  correct  scope  of  the  applica- 
tion. 

MC  124896  (Sub-79TA),  filed  Decem- 
ber 6.  1978.  and  published  In  the  Fed- 
eral Register  issue  of  January  18, 
1979,  and  republished  as  corrected  this 
issue.  AppUcant:  WILLIAMSON 
TRUCK  LINES,  INC.,  Comer  Thome 
&  Ralston  Streets,  Wilson,  NC  27893. 
RepresenUtive:  Jack  H.  Blanshan,  205 
West  Touhy  Avenue,  Suite  200.  Park 
Ridge.  IL  60068.  Refrigeration  equip- 
ment designed  to  be  installed  on  motor 
vehicles  and  components  therefor,  (1) 
from  Charleston,  SC  and  Louisville. 
GA  to  Bloomlngton  and  Minneapolis. 
MN;  El  Paso.  TX;  Los  Angeles.  CA; 
Salt  Lake  City,  UT;  Atlanta.  GA:  Ra- 
leigh and  Wilson.  NC;  and  X2)  from 
Wilson.  NC  to  Atlanta.  GA,  for  180 
days.  An  underlying  ETTA  seeks  90 
days  authority.  Supporting  Shipperts): 
Thermo-Klng  of  Wilson,  Inc..  P.O. 
Box  3565.  Wilson.  NC  27893.  Thermo- 
Klng  of  Raleigh.  Inc..  Raleigh,  NC 
27611.  Thermo-Klng  of  Atlanta.  Inc.. 
1082  Huff  Road.  N.W..  Atlanta.  GA 
30318.  Send  protests  to:  Archie  W.  An- 
drews. ICC.  P.O.  Box  26896.  Raleigh, 
NC  27611.  The  purpose  of  this  republi- 
cation is  to  show  the  correct  scope  of 
the  application  as  previously  pub- 
lished. 

MC  125335  (Sub-40TA).  filed  Decem- 
ber 5.  1978.  and  published  In  the  Fed- 
eral Register  Issue  of  January  24. 
J.979.  and  republished  as  corrected  this 
issue.  AppUcant:  (300D-WAY,  INC.. 
P.O.  Box  2283,  York.  PA  17405.  Repre- 
sentative: Gallyn  L.  Larsen,  521  South 
14th  Street.  P.O.  Box  81849.  Uncoln. 
NE  68501.  Meats,  meat  products,  meat 
by  products,  and  articles  distributed 
by  meat  packinghouses,  from  the  facil- 
ities of  Dubuque  Packing  Co.  at  or 
near  Denlson,  lA  to  points  in  CT,  MD, 
MA,  NJ.  NY.  DC.  and  PA,  for  180  days. 
Supporting  Shipperts):  Dubuque  Pack- 
ing Co.,  P.O.  Box  257,  Denlson,  LA 
51442.  Send  protests  to:  Charles 
Myers,  ICC,  P.O.  Box  869.  Federal 
Square  SUtion.  228  Walnut  Street. 
Harrisburg,  PA  17108.  The  purpose  of 


this  republication  is  to  add  District  of 
Columbia  (DC)  In  destination. 

MC  125894  (Sub-llTA).  filed  Febru- 
ary 6.  1979.  Applicant:  J&R  SCHU- 
GEL  TRUCKING,  INC..  301  North 
Water  Street.  New  Ulm.  MN  56073. 
RepresenUtive:  Robert  S.  Lee,  1000 
First  National  Bank  Building.  Minne- 
apolis, MN  55402.  Feed  ingredients 
from  Cedar  Rapids.  lA  to  IL.  IN,  MI, 
MN,  OH,  and  WI.  for  180  days.  An  un- 
derlying ETA  s6eks  90  days  authority. 
Supi>oriing  Shipperts):  Diamond  V. 
Mills,  Inc.,  P.O.  Box  4408.  Cedar 
Rapids.  lA  52407.  Send  protests  to:  De- 
lores  A.  Poe,  TransporUtlon  Assistant, 
IntersUte  Commerce  Commission,  414 
Federal  Building  &  U.S.  Courthouse. 
Minneapolis,  MN  55401. 

MC  126118  (Sub-129TA).  filed  Febru- 
ary 5.  1979.  Applicant:  CRETE  CAR- 
RIER CORPORATION,  P.O.  Box 
81228,  Lincoln.  NE'  68501.  RepresenU- 
tive: Duane  W.  Acklie  (same  address  as 
above).  Wooden  kitchen  cabinets  and 
vanities,  accessories,  materials  and 
supplies  used  in  the  distribution,  sale 
and  installation  thereof,  from  (3oshen, 
IN  and  points  in  iU  commercial  zone 
to  polnU  In  CO.  lA,  KS,  ME,  MN,  MO, 
NE,  NH,  OK,  and  VT,  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shipi>erts):  Jim 
Bowser,  Home-Crest  Corporation,  1002 
Elsenhower  Drive,  North,  Goshen.  IN 
46526.  Send  protests  to:  Max  H.  John- 
ston, ICC,  285  Federal  Bldg.,  100  Cen- 
tennial Mail  North.  Lincoln.  NE  68508. 

Note.— Common  control  may  be  involved. 

MC  126118  (Sub-130TA),  filed  Febru- 
ary 5,  1979.  Applicant:  CRETE  CAR- 
RIER CORPORATION,  P.O.  Box 
81228,  Lincoln.  NE  68501.  RepresenU- 
tive: Duane  W.  Acklie  (same  address  as 
above).  Malt  beverages,  from  St.  Louis. 
MO.  and  its  commercial  zone  to  Fair- 
bury.  NE,  and  its  commercial  zone,  for 
180  days.  An  underlying  ETTA  seeks  90 
days  authority. 

Supporting  Shipperts):  Falrbury 
Sales  Co.,  Box  410,  Falrbury,  NE 
68352.  Send  protests  to:  Max  H.  John- 
ston, ICC.  285  Federal  Bldg..  100  Cen- 
tennial Mall  North.  Lincoln.  NE  68508. 

Note. -Common  control  may  be  involved. 

MC  126717  (Sub-16TA),  filed  Decem- 
ber 1,  1978,  and  published  in  the  Fed- 
eral Register  issue  of  January  23, 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  WALT'S  DRIVE-A- 
WAY SERVICIE.  INC.,  1103  East 
Franklin  Street.  EvansvlUe.  IN  47711. 
RepresenUtive:  Warren  C.  Moberly, 
320  N.  Meridian  Street,  Indianapolis, 
IN  46204.  Trucks  of  three-quarter  ton 
capacity  and  up,  modified  as  construc- 
tion equipment  (such  as  not  limited  to. 
cement  mixers)  and  mine,  well,  or 
quarry-drilling  equipment  and  A- 
frame.  In  drive-away  service,  in  second- 
ary movemenU.  (1)  Prom  Waverly,  lA, 
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Brian.  OH.  and  Chattanooga,  TN.  to 
Ashland,  Corbln  and  Louisville.  KY, 
and  to  Evansville  and  Indianapolis.  IN; 
(2)  from  Ashland,  KY,  to  points  in 
Ohio;  (3)  from  Corbln,  KY.  to  points 
In  OH,  Tennessee,  and  WV;  (4)  From 
Louisville.  KY.  to  points  In  Indiana,  on 
and  south' of  IntersUte  Highway  70, 
Including  IndlanaF>olls,  IN;  (5)  From 
E^ransvllle,  IN,  to  points  In  Kentucky 
on  and  west  of  U.S.  Highway  65,  and 
polnU  In  IL,  on  and  south  of  U.S. 
Highway  70;  and  (6)  From  Indianapo- 
lis. IN.  to  Louisville,  KY;  (7)  From 
Olathe,  KS,  and  Minneapolis,  MN,  to 
Indianapolis.  IN.  and  from  Indianapo- 
lis, IN.  to  points  In  all  counties  from 
the  Indiana-Ohio  SUte  line  that  will 
include  Columbus.  Dayton,  and  Green- 
ville, and  to  points  In  IL  In  the  coun- 
ties Including  Danville.  IL,  and  Shaw- 
nee Town,  IL,  for  180  days.  An  under- 
lying ETA  seeks  up  to  90  days  authori- 
ty. Supporting  Shipperts):  (1)  Rudd 
Construction  Equipment  Co.,  Inc., 
4344  Poplar  Level  Road.  Louisville. 
KY  40232.  (2)  Rudd  Equipment  Corpo- 
ration, 2655  Kentucky  Avenue.  Indian- 
apolis, IN.  Send  protests  to:  Beverly  J. 
Williams  Transp.  Asst..  ICC.  Federal 
Bldg.,  &  U.S.  Courthouse,  46  East 
Ohio  Street,  Room  429,  Indianapolis, 
IN  46204.  The  purpose  of  this  republi- 
cation Is  to  Insert  the  parenthesis 
behind  mixers,  Instead  of  movements. 

MC  127042  (Sub-242TA),  filed  Janu- 
ary 31,  1979.  Applicant:  HAGEN,  INC., 
3232  Highway,  75  North.  P.O.  Box  98— 
Leeds  SUtlon.  Sioux  City.  LA  51108. 
Representative:  Robert  G.  Tessar 
(same  address  as  above).  Meats,  meat 
products,  and  meat  by-products,  and 
articles  distributed  by  meat  packing- 
houses, as  described  in  Sections  A  and 
C  of  Appendix  I  to  report  in  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766.  (.except  hides  and 
commodities  in  bulk),  from  Milwau- 
kee. WI  to  points  in  CA.  OR.  and  WA; 
and  from  Green  Bay  and  Seymour.  WI 
to  poinU  In  CA.  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  Shipperts):  Wisconsin 
Packing  Company,  4700  N.  132nd  St.. 
Butler.  WI  53007;  Packerland  Packing 
Co.,  Inc.,  Box  1184,  Green  Bay,  WI 
54305;  and  Delft  Blue  Provlml.  Inc.. 
Route  3.  Box  35A.  Seymour,  WI.  Send 
protests  to:  Carroll  Russell,  ICC.  Suite 
620,  110  No.  14th  St..  Omaha,  HE 
,68102. 

MC  128246  (Sub-37TA).  fUed  Janu- 
ary 9,  1979.  and  published  in  the  Fed- 
eral Register  issue  of  February  5. 
1979,  and  republished  as  corrected  this 
Issue.  Applicant:  SOUTHWEST 
TRUCK  SERVICE,  P.O.  Box  AD. 
Watsonvllle.  CA  95076.  RepresenU- 
tive: WlUlam  F.  King,  Suite  400.  Over- 
look Building.  6121  Lincolnla  Road. 
Alexandria.  VA  22312.  Authority 
sought  to  operate  as  a  contract  carrl- 
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er,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Cheese,  cheese 
foods  and  cheese  spreads,  from  points 
in  MN  and  WI,  to  the  faculties  of 
Safeway  Stores,  Inc.,  at  or  near  Car- 
thage. MO,  under  a  continuing  con- 
tract or  contracts  with  Safeway 
Stores.  Inc.,  for  180  days.  An  underly- 
ing ETA  s^ks  90  days  authority.  Sup- 
porting shipperts):  Safeway  Stores, 
Inc.,  5825  E.  14th  Street,  Oakland.  CA 
94660.  Send  protests  to:  M,  M.  Butler. 
211  Main— Suite  500,  San  Francisco, 
CA  94105.  The  purpose  of  this  repubU- 
catlon  Is  to  show  complete  commodity 
description  as  previously  omitted. 

MC  133659  (Sub-4TA).  fUed  January 
16,  1979.  AppUcant:  LTVINCJSTON 
STORAGE  AND  TRANSFER  CO.. 
INC.,  4301  AlUed  Drive,  Columbus. 
Georgia  31903.  RepresenUtive:  Jack 
Pearce,  1000  Connecticut  Avenue. 
N.W.,  Washington,  D.C.  20036.  (1) 
Those  commodities,  the  transporta- 
tion of  which,  by  reason  of  their  size 
or  weight,  require  specialized  handling 
or  equipment  from  within  the  area 
surrounding  Columbus,  GA.  described 
as  follows:  Beginning  with  and  includ- 
ing Brunswick.  GA.  west  on  U.S.  Hwy. 
84  to  and  Including  Waycross.  GA. 
then  west  on  U.S.  Hwy.  82  to  and  In- 
cluding Albany.  GA.  then  west  on  Ga. 
Hwy.  62  to  the  Alabama  border,  then 
west  on  AL  Hwy.  52  to  and  Including 
Dothan,  AL,  then  west  on  U.S.  Hwy. 
84  to  and  Including  Opp,  AL.  then 
north  on  U.S.  Hwy.  331  to  and  Includ- 
ing Montgomery,  AL,  then  north  on 
IntersUte  Rt.  65  to  and  Including  Bir- 
mingham, and  Fairfield.  AL,  then 
north  on  IntersUte  Rt.  59  to  and  in- 
cluding Gadsden.  AL.  then  east  on 
U.S.  Rt.  278  to  and  Including  Cedar- 
town.  GA,  then'south  on  U.S.  Rt.  27  to 
and  including  CarroUton,  GA,  then 
east  on  Ga.  Hwy.  16  to  IntersUte  Rt. 
75,  then  south  on  IntersUte  Rt.  75  to 
and  Including,  Macon,  GA.  then  east 
on  IntersUte  Rt.  16  to  and  including 
Savannah,  GA,  To  points  within  the 
territory  described  as  foUows:  GA,  AL, 
that  portioif  of  MI  east  of  IntersUte 
Rt.  55  from  the  TN  border  to  and  In- 
cluding Jackson,  and  on  or  east  of  RT 
49  from  Jackson  to  and  including 
Gulfport;  that  portion  of  TN  south  of 
IntersUte  Rt.  40;  that  portion  of  NC 
both  on  or  west  of  U.S.  Hwy.  21  and 
south  of  IntersUte  Rt.  40;  that  por- 
tion of  SC  on  or  west  of  U.S.  Hwy.  21 
from  the  NC  border  to  and  including 
Columbia  and  west  of  IntersUte  Rt.  26 
from  Columbia  to  and  including 
Charleston;  and,  that  portion  of  FL 
north  of  IntersUte  Rt.  4.  and  St.  Pe- 
tersburg, FL.,  and  those  same  com- 
modities on  return  If  rejected  or  for 
the  purposes  of  repair,  further  manu- 
facturing or  other  handling  by  the 
original  shipper.  (2)  scrap  metal,  fer- 
rous and  non  ferrous,  between  aU 
points  and  places  in  the  territory  de- 
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acribed  as  follows:  OA,  AL.  that  por- 
tion of  MI  east  of  Interstate  Rt.  55 
from  the  TN  border,  to  and  including 
Jackson,  and  on  or  east  of  Rt.  49  from 
JaclKson  to  and  including  Oulfport; 
that  portion  of  TN  south  of  Interstate 
Rt.  40;  that  portion  of  NC  both  on  or 
west  of  U.S.  Hwy.  21  and  south  of  In- 
terstate Rt.  40;  that  portion  of  SC  on 
or  west  of  U.S.  Hwy.  21  from  the  NC 
border  to  and  including  Columbia,  and 
west  of  Interstate  Rt.  26  from  Colum- 
bia to  and  including  Charleston;  and, 
that  portion  of  Florida  north  of  Inter- 
state Rt.  4,  and  St.  Petersburg.  FL.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipperfs): 
There  are  21  shippers.  Their  state- 
ments may  be  examined  at  the  office 
listed  below  and  headquarters.  Send 
protests  to:  Sara  K.  E>avls.  ICC.  1252 
West  Peachtree  Street.  N.W..  Atlanta. 
GA  30309. 

MC  134477  (Sub-317TA).  filed  Janu- 
ary 1,  1979.  Applicant:  SCHANNO 
TRANSPORTATION.  INC..  §  West 
Mendota  Road.  West  St.  Paul.  Bi4N 
55118.  RepresenUtive:  Robert  P.  Sack. 
P.O.  Box  6010.  West  St.  Paul.  MN 
55118.  Meat,  meat  products,  meat  by- 
products and  articles  distributed  by 
meat  packinghouses,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates,  61  M.C.C.  209  and  766 
(.except  hides  and  commodities  in 
bulk)  from  the  faculties  of  United 
Packing  Co..  Inc.  at  Denver,  CO  to 
points  in  CT.  MA,  NJ.  NY,  and  PA.  for 
180  da3^.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shlpper<s): 
United  Packing  Co..  Inc..  5000  Clark- 
son  Street.  Denver,  CO  80216.  Send 
protests  to:  Delores  A.  Poe,  Transpor- 
tation Assistant.  Interstate  Commerce 
Commission.  414  Federal  Building  & 
U.S.  Court  House.  Minneapolis.  MN 
55401. 

MC  134477  (Sub-320TA).  fUed  Febru- 
ary 5.  1979.  Applicant:  QCHANNO 
TRANSPORTATION.  INC..  5  West 
Mendota  Road.  West  St.  Paul.  MN 
55118.  Representative:  Robert  P.  Sack. 
P.O.  Box  6010.  West  St.  Paul.  MN 
55118.  Cleaning,  toashing,  buffing  or 
polishing  compounds,  textile  softener, 
lubricants,  hypochlorite  solution,  de- 
odorants or  disinfectants,  paints, 
stains  or  varnishes,  plastic  bags,  filters 
(except  commodities  in  bulk)  from  the 
facilities  of  Economics  Laboratory. 
Inc.  at  or  near  Joliet.  IL  to  points  in 
LA.  MO  and  NE.  for  180  days.  An  uder- 
lying  ETTA  seeks  90  days  authority. 
Supporting  shipper<s):  Ek;onomlcs  Lab- 
oratory, Inc..  Osbom  Building.  St. 
Paul.  MN  55102.  Send  protesU  to:  De- 
lores  A.  Poe.  Transportation  Assistant, 
Interstate  Commerce  Commission.  414 
Federal  Building  &  U.S.  Court  House. 
Minneapolis.  MN  55401. 
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MC  134477  (8ub-322TA),  filed  Febru- 
ary 2,  1979.  Applicant:  SCHANNO 
TRANSPORTATION.  INC..  6  West 
MendoU  Road.  West  St.  Paul.  MN 
55118.  Representative:  Robert  P.  Sack. 
P.O.  Box  6010,  West  St.  Paul,  MN 
55118.  Meats,  meat  products,  meat  by- 
products and  articles  distributed  by 
meat  packing-houses  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates,  61  M.C.C.  209  and  768 
(except  commxydities  in  bulk  and 
hides)  from  the  facilities  of  Green  Bay 
Dressed  Beef  located  at  Green  Bay, 
WI  to  points  in  TX.  for  180  days.  An 
uderlying  ETA  seeks  90  days  authori- 
ty. Supporting  shlpperts):  Green  Bay 
Dressed  Beef.  Inc..  520  Lawrence 
Street.  Green  Bay,  WI  54303.  Send 
protests  to:  Delores  A.  Poe.  Transpor- 
tation Assistant,  Interstate  Commerce 
Commission.  414  Federal  Building  & 
U.S.  Court  House.  Minneapolis,  MN 
55401. 

MC  135639  (Sub-12TA).  filed  Febru- 
ary 6.  1979.  Applicant:  QUEENSWAY, 
INC..  105  N.  Keyser  Ave..  Old  Forge. 
PA  18518.  Representative:  John  W. 
Frame.  Box  626.  2207  Old  Gettysburg 
Road.  Camp  Hill.  PA  17011.  Such 
commodities  as  are  dealt  in  by  retail, 
wholesale,  chain  and  food  distribution 
facilities,  including  materials  and  sup- 
plies used  In  connection  with  or  Inci- 
dental to  the  sale,  manufacture,  distri- 
bution of  the  above-named  conunod- 
ities.  between  points  in  NY  on  and 
West  of  1-81.  on  the  one  hand,  and,  on 
the  other.  Jersey  City,  Newark,  Pas- 
saic and  Paterson.  NJ,  and  points  in 
NJ  on  and  north  of  NJ  Hwy  33.  and 
Scranton.  Wilkes-Barre  and  Philadel- 
phia. PA.  for  180  days.  An  uderlying 
ETA  seeks  90  days  authority.  Support- 
ing shippers):  There  are  21  shippers. 
Their  statements  may  be  examined  at 
the  office  listed  below  and  Headquar- 
ters. Send  protests  to:  P.  J.  Kenwor- 
thy.  DS.  ICC,  314  US  Post  Office 
Bldg.,  Scranton.  PA  18503. 

MC  136013  (Sub-5TA),  filed  Febru- 
ary 1.  1979.  Applicant:  BAKERS- 
FIELD  EXPRESS.  INC..  1825  De  La 
Cruz  Blvd..  Santa  Clara.  CA  95050.  Re- 
presenative:  Wlllam  J.  Monheim.  P.O. 
Box  1756,  Whlttier,  CA  90609.  Con- 
tract carrier:  irregular  routes:  Mineral 
wool  and  mineral  wool  prxxlucts,  insu- 
lating material,  fibrous  glass  and  fi- 
brous glass  products,  flexible  air  duct 
and  glass  fiber,  ravings,  yam  and 
strantis  (except  commodities  In  bulk), 
from  Chowchilla.  CA.  to  points  in  AZ. 
CO.  ID.  MT,  NV.  NM,  OR.  TX,  UT. 
WA.  and  WY.  for  the  account  of  Cer- 
tain-Teed Products  Corp..  for  180 
days.  Supporting  shippens):  Certain- 
Teed  ProducU  Corp..  P.O.  Box  860, 
Valley  Forge.  PA  19482.  Send  protests 
to:  M.  M.  Butler.  DS.  ICC.  211  Main. 
Suite  500.  San  Francisco.  CA  94105. 


MC  136796  (8ub-4TA),  filed  Febru- 
ary 7.  1979.  Applicant:  CHARLES 
OTTO,  d.b.a.  OTTO  TRANSFER.  417 
Elm  Street.  Delano.  MN  55328.  Repre- 
sentative: John  B.  Van  de  North.  Jr., 
2200  First  National  Bank  Building,  St. 
Paul,  MN  55101.  Contract  carrier:  ir- 
regular routes:  Metal  shoring  and  scaf- 
folding and  materials,  equipment  and 
supplies  used  in  the  installation  there- 
of (except  commodities  in  bulk)  be- 
tween points  in  the  United  States,  lim- 
ited to  transportation  service  to  be 
performed  under  a  continuing 
contract(s)  with  Advance  Shoring 
Company  at  Saint  Paul.  MN,  for  180 
days.  Supporting  Shipper(s):  Advance 
Shoring  Company.  1400  Jackson 
Street,  P.O.  Box  17007.  St.  Paul.  MN 
55117.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant.  Inter- 
state Commerce  Commission,  414  Fed- 
eral Building  &  U.S.  Courthouse,  Min- 
neapolis, MN  55401. 

MC  138000  (Sub-42TA),  filed  Decem- 
ber 22,  1978.  Applicant:  ARTHUR  H. 
FULTON.  INC..  P.O.  Box  86,  Stephens 
City.  VA  22655.  Representative: 
Edward  N.  Button.  1329  Pennsylvania 
Ave.,  P.O.  Box  1417,  Hagerstown,  MD 
21740.  Apple  products  and  juices,  from 
Winchester,  VA  and  Martinsburg,  WV 
and  their  respective  commercial  zones 
to  points  In  MI.  NC.  SC.  GA.  FL.  AL, 
TN.  KY.  WV.  MD.  VA.  and  DC.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  Shippers): 
National  Fruit  Products  Co..  P.O.  Box 
2040,  Winchester.  VA  22601.  Shenan- 
doah Apple  Co-operative,  Inc..  P.O. 
Box  425.  Winchester.  VA  22601.  Send 
protests  to:  T.  M.  Esposito,  Transpor- 
tation Asst.,  600  Arch  St.,  Room  3238. 
Philadelphia.  PA  19106. 

MC  138328  (Sub-79TA),  filed  Febru- 
ary 5,  1979.  Applicant:  CLARENCE  L. 
WERNER  d.b.a.  WERNER  ENTER- 
PRISES, 1-80  and  Highway  50. 
Omaha.  NE  68137.  Representative: 
James  F.  Crosby,  P.O.  Box  37205. 
Omaha.  NE  68137.  Dry  fertilizer,  from 
the  facilities  of  Frit  Industries.  Inc.,  at 
or  near  Humboldt,  lA  to  points  In  CA, 
ID,  OR,  and  WA.  for  180  days.  Re- 
stricted to  shipments  originating  at 
the  named  origin  and  destined  to  the 
named  destination.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing Shipper(s):  David  W.  Bene  field. 
Frit  Industries.  Inc..  Humboldt.  LA 
50548.  Send  protests  to:  Carroll  Rus- 
sell. ICC.  Suite  620,  110  No.  14th  St., 
Omaha,  NE  68102. 

MC  138627  (Sub-44TA).  filed  Novem- 
ber 21.  1978.  and  published  in  the  Fed- 
niAL  Recistcr  issue  of  January  10, 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  SMITHWAY 

MOTOR  XPRE8S.  INC.,  P.O.  Box 
404,  Port  Dodge.  lA  50501.  Repre- 
senUtive: Arlyn  L.  Westergren.  7101 
Mercy  Road,  Suite   106,  Omaha,  NE 


68106.  Lumber  and  lumber  mill  prod- 
ucts, from  Oshkosh,  WI,  to  points  in 
AR,  IL.  IN,  LA,  KS,  MI.  MN.  MO,  NE. 
ND,  OK.  and  SQ,  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  shipper(s):  Pluswood,  Inc., 
P.O.  Box  2248.  Oshkosh.  WI  54903. 
Send  protests  to:  Herbert  W.  Allen. 
ICC.  518  Federal  Building,  Des 
Moines.  lA  50309.  The  purpose  of  this 
republication  is  to  add  the  State  of 
Michigan  (MI)  as  previously  omitted. 

MC  139482  (Sub-91TA),  filed  Febru- 
ary 6,  1979.  Applicant:  NEW  ULM 
FREIGHT  LINES,  INC..  P.O.  Box  877. 
New  Ulm.  MN  56073.  Representative: 
James  E.  Ballenthln.  630  Osbom 
Building.  St.  Paul,  MN  55102.  Food- 
stuffs, and  food  curing,  preserving  and 
seasoning  compounds  from  Rochester, 
NY  and  points  in  Its  commercial  zone 
to  Owensboro,  KY,  for  180  days.  An 
underlying  ETTA  seeks  90  day.s  authori- 
ty. Supporting  Shlpperts):  RAGU 
Foods.  Inc..  33  Benedict  Plac*?,  Green- 
wich, CT  06830.  Send  protests  to:  De- 
lores  A.  Poe.  Transportation  Assistant, 
Interstate  Commerce  Commission,  414 
Federal  Building  <fc  U.S.  Court  House. 
Minneapolis.  MN  55401. 

MC  139495  (Sub-413  TA).  filed  Feb- 
ruary 6.  1979.  Applicant:  NATIONAL 
CARRIERS,  INC..  P.O.  Box  1358,  Ub- 
eral,  KS  67901.  Representative:  Her- 
bert Alan  Dubin,  1320  Fenwlck  Lane, 
Silver  Spring.  MD  20910.  FOOD- 
STUFFS (except  in  bulk)  from  points 
in  OR.  WA  &  ID  To  GA,  IL,  NY.  MA, 
TX,  NC,  OH,  KY,  lA,  TN,  FL,  PA. 
MD.  KS,  MO.  WI.  VA.  WV  &  IN.  Sup- 
porting Shipper(s):  Lamb- Weston,  A 
Dlv.  of  Amfac  Foods,  Inc.,  P.O.  Box 
23517.  Portland.  OR  97223.  Send  pro- 
tests to:  M.  E.  Taylor,  District  Supervi- 
sor. Interstate  Commerce  Commission. 
101  Utwin  Bldg..  Wichita.  KS  67202. 

MC  140024  (Sub-140TA).  fUed  Febru- 
ary 1.  1979.  Applicant:  J.  B.  MONT- 
GOMERY, INC..  5565  East  52nd  Ave.. 
Commerce  City.  CO  80022.  Repre- 
sentative: John  F.  DeCock  (same  ad- 
dress as  above).  Meats  and  meat  prod- 
ucts from  Denver.  CO  and  points  in  Its 
commercial  zone  to  points  in  CA,  NV. 
OR.  UT  and  WA  for  180  days.  Under- 
lying ETA  for  90  days  filed.  Support- 
ing Shipper(s):  Flavorland  Industries. 
Inc..  5590  High  St..  Denver.  CO  80216. 
Send  protesU  to:  D/S  Roger  L.  Bu- 
chanan. Interstate  Commerce  Com- 
mission. 492  U.S.  Customs  House.  721 
19th  St..  Denver.  CO  80202. 

MC  140205  (Sub-3TA),  filed  Febru- 
ary 2,  1979.  Applicant:  MOUW 
TRANSPORTATION.  INC..  307 
Maple  Drive.  Sibley.  I A  51249.  Repre- 
sentative: Samuel  Rubenstein.  301 
North  Fifth  St..  Minneapolis,  MN 
55403.  Meat,  meal  products,  meat  by- 
products and  articles  distributed  by 
meat  packinghouses  as  described  in 
Sections  A,  B,  and  C  of  Appendix  I  to 
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ttie  report  in  Descriptions  in  Motor 
Carrier  Certificates,  61  M.C.C.  209  and 
766  (except  hides  and  skins  and  com- 
modities in  btilk),  from  the  facilities 
utilized  by  John  Morrell  Si  Co.  at  or 
near  Sioux  Falls,  SD;  Estherville  and 
Sioux  City.  lA;  and  Worthington,  MN. 
to  points  In  AL,  FL,  GA.  LA.  MS.  NC. 
OK.  SC,  TN,  and  TX.  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  Shippers):  Curt  Y. 
Hopkins,  John  Morrell  &  Co.,  208  S. 
LaSalle  St.,  Chicago,  IL  60606.  Send 
protests  to:  Carroll  Russell.  ICC,  Suite 
620,  110  No.  14th  St..  Omaha.  NE 
68102. 

MC  141781  (Sub-14TA).  fUed  Febru- 
ary 5.  1979.  Applicant:  LARSON 
TRANSFER  &  STORAGE  CO..  INC.. 
10700  Lyndale  Avenue  South,  Minne- 
apolis, MN  55420.  Representative: 
Samuel  Rubenstein.  301  North  Fifth 
Street,  Minneapolis.  MN  55403.  Metal 
containers,  container  ends  and  materi- 
als and  supplies  used  in  the  manufac- 
ture and  distribution  of  containers 
from  Chicago.  IL  and  Gary,  IN  to  all 
points  In  MN,  WI  and  LA,  for  180  days. 
Supporting  Shippers):  National  Can 
Corporation,  8101  West  Higgins  Road, 
Chicago,  IL  60631.  Send  protests  to: 
Delores  A.  Poe,  Transportation  Assist- 
ant, Interstate  Commerce  Commis- 
sion. 414  Federal  Building  <fe  U.S. 
Court  House.  Minneapolis.  MN  55401. 

MC  142262  (Sub-5TA).  fUed  Febru- 
ary 1.  1979.  Applicant:  BERNARD  PA- 
VELKA  TRUCKING,  INC..  Route  1. 
Box  263B.  Hastings,  NE.  68901.  Repre- 
senUtive: Bradford  E.  Kistler,  P.O. 
Box  82028.  Lincoln.  NE..  68501.  Meat, 
meat  products,  meat  by-products  and 
articles  distributed  by  meat  packing- 
houses, as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  in  Motor 
Carrier  Certificates,  61  MCC.  209  and 
766  (except  commodities  in  bulk,  in 
tank  vehicles),  from  the  facilities  of 
Dugdale  Packing  Company  at  Darr, 
NE.  to  points  in  LA,  IL.  WI.  IN,  MI  and 
OH,  under  a  continuing  contract(8) 
with  Dugdale  Packing  Company,  St. 
Joseph.  MO.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
Shlpper(s):  Robert  L.  Miller.  Trans- 
porUtlon  Manager.  Dugdale  Packing 
Company,  P.O.  Box  697,  St.  Joseph. 
MO.  64503.  Send  protests  to:  Max  H. 
Johnston.  District  Supervisor.  285 
Federal  Building  &  Courthouse,  100 
Centennial  Mall  North.  Lincoln.  NE 
68508. 

MC  143236  (Sub-26TA).  fUed  Janu- 
ary 31.  1979.  Applicant:  White  Tiger 
TransporUtlon.  Inc.,  40  Hackensack 
Avenue,  Kearny.  NJ  07032.  Repre- 
senUtive: Elizabeth  Eleanor  Murphy. 
40  Hackensack  Avenue.  Kearny,  NJ 
07032.  See  Appendix  I.  Authority 
sought  to  operate  as  a  common  carrier 
over  irregular  routes  transporting  (1) 
stack  corrosion  and  emission  control 
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inhibitors  (except  commodities  in 
bulk)  in  dry  vans  and  vehicles 
equipped  with  mechanical  refrigera- 
tion, and  (2)  equipment,  machinery, 
parts  and  supplies  used  In  conjunction 
with  the  commodities  In  (1)  above  be- 
tween the  facilities  of  Apollo  Chemical 
Co..  located  at  or  near  Totowa.  NJ, 
Fairfield.  NJ,  and  Whlppany.  NJ,  on 
the  one  hand,  and,  on  the  other  to 
points  in  Virginia,  Missouri,  Ohio. 
Minnesota,  Georgia,  Arkansas,  Colora- 
do. Tennessee.  Kansas.  Louisiana, 
Michigan,  North  Carolina,  Oklahoma, 
South  Carolina,  Texas,  Wisconsin, 
West  Virginia.  Connecticut.  Nevada, 
Alabama.  New  York,  Maryland,  Cali- 
fornia, Illinois,  and  Indiana.  Also  be- 
tween Marshall.  Texas  and  points  in 
Maumee.  Ohio  and  Louisiana.  Missou- 
ri, for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipperts):  Apollo  Chemical  Corpora- 
tion, 35  South  Jefferson  Road,  Whlp- 
pany. NJ  07981.  Send  protests  to: 
Robert  K  Johnston.  District  Supervi- 
sor, IntersUte  Commerce  Commission, 
9  Clinton  Street,  Newark,  New  Jersey 
07102. 

MC  143775  (Sub-64TA).  fQed  Febru- 
ary 6.  1979.  Applicant:  PAUL  YAfES, 
INC..  6601  West  Orangewood.  Glen- 
dale.  AZ  85301.  Representative:  Mi- 
chael R.  Burke  "same  as  Applicant" 
(1)  Paper  and  paper  products  and  (2) 
commodities  produced  or  distributed 
by  converters  and  manufacturers  of 
paper  and  paper  products  (except  in 
bulk).  From  Portage  and  Wood  Coun- 
ties, WI  to  points  In  AZ.  CA,  OR,  and 
WA,  fcH-  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipperts):  Nekoosa  Papers  Inc..  100 
Wisconsin  River  Dr..  Port  Edwards, 
WI  54469.  Send  protests  to:  Thomas 
Klobas,  Acting  District  Supervisor.  In- 
tersUte Commerce  Commission.  2020 
Federal  Building.  230  North  First 
Avenue.  Phoenix.  Arizona  85025. 

MC  144117  (Sub-24TA).  fUed  Decem- 
ber 18.  1978.  and  published  in  the  Fed- 
eral Register  issue  of  January  29. 
1979,  and  republished  as  corrected  this 
issue.  Applicant:  TLC  LINES,  INC.. 
1666  Fabick  Drive.  P.O.  Box  1090. 
Fenton.  MO  63026.  Representative: 
Jack  H.  Blanshan.  Suite  200.  205  W. 
Toughy  Avenue.  Park  Ridge,  IL  60068. 
Photographic  materials,  equipment, 
chemicals  and  supplies,  from  the  facil- 
ities of  Eastman  Kodak  Company  at 
Rochester,  NY,  to  the  facilities  of 
E^astman  Kodak  Company.  San 
Ramon,  Hollywood  and  Whlttier.  CA 
and  Dallas.  TX  and  poInU  In  the  com- 
mercial zones  of  the  named  destina- 
tion cities,  for  180  days.  An  underlying 
ETTA  seeks  90  days  authority.  Supp6rt- 
ing  Shipperis):  Eastman  Kodak  Com- 
pany. 2400  Mount  Road  Boulevard, 
Rochester.  NY  14650.  Send  ProtesU 
To:  P.-  E.  Binder.  ICC.  Room  1465,  210 
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N.  12th  Street.  St.  Louis.  MO  63101. 
The  purpose  of  this  republication  is  to 
show  the  complete  scope  of  applica- 
tion as  previously  omitted. 

MC  144209  (SulMTA).  fUed  Febru- 
ary 5.  1979.  Applicant:  ERWIN 
TRUCKING.  INC..  9200  '  F'  St.. 
Omaha.  NE  68127.  Representative: 
Paul  D.  Kratz.  Suite  610.  7171  Mercy 
Rd..  Omaha.  NE  68106.  Meat,  meat 
products,  meat  by-products,  and  arti- 
cles distributed  by  meat  packinghouses 
as  described  in  Sections  A  A  C  of  Ap- 
pendix I  to  the  Report  in  Descriptions 
in  Motor  Carrier  Certificates,  61 
M.CC.  209  A  766  (except  hides  and 
commodities  in  bulk),  from  the  facili- 
ties of  Beef  Nebraska.  Inc..  at  Omaha. 
NE  to  Schenectady.  NY.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  Shipper(s}:  Mi- 
chael M.  Erman.  Beef  Nebraska.  Inc.. 
3301  G"  Street.  Omaha.  NE  68107. 
Send  Protests  To:  Carroll  Russell. 
ICC.  Suite  620.  110  No.  14th  St.. 
Omaha.  NE  68102. 

MC  144747  (Sub-2TA).  fUed  October 
24.  1978.  and  published  in  the  Fkokral 
RrcisTDt  issue  of  December  22.  1978. 
and  republished  as  corrected  this 
issue.  Applicant:  INTERSTATE 
EQUIPMENT  CO..  INC..  22821  N.  81st 
Avenue.  Peoria,  AZ  85345.  Representa- 
tive: Lewis  P.  Ames.  Phil  B.  Hammond. 
Shimmel.  Hill.  Bishop  &  Oruender. 
10th  Floor.  Ill  W.  Montoe.  Phoenix. 
AZ  85003.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  (A) 
materials,  equipment  and  supplies 
used  or  useful  in  the  manufacture  of 
wooden  flush  doors;  (1)  from  points  in 
the  United  States  (except  AK  and  HI) 
to  the  facilities  of  Walled  Lake  Door 
Company  at  Tupelo.  MS.  Cameron. 
TX.  Mobile.  AL  and  Orange.  CA;  (2) 
between  the  facilities  of  Walled  Lake 
Door  Company  at  Tupelo.  MS.  Ca- 
meron. TX.  Mobile.  AL,  Orange.  CA. 
Jasper.  FL  and  Savannah.  GA:  and  (B) 
irooden  flush  doors  and  component 
parts  thereof  from  the  facilities  of 
Walled  Lake  Door  Company  at  (1) 
Tupelo.  MS,  to  points  in  IL.  WI.  MN. 
lA.  Ml.  IN.  OH.  NC.  SC.  OA.  AL.  and 
FL:  (2)  Orange.  CA.  to  poinU  in  AZ. 
NV.  NM.  UT.  CO.  OR.  and  WA;  (3)  Ca- 
meron, TX.  to  poinU  in  AR.  MO.  IL. 
KS.  CO.  NE.  ND.  SD.  MN.  OK,  and 
lA;  (4)  Mobile,  AL.  to  points  in  GA. 
FL.  TX.  LA.  OK.  KS.  NE.  ND,  SD.  CO. 
NM,  WI,  and  ID.  for  180  days.  Re- 
stricted in  (A)  and  (B)  above  to  the 
transportation  of  shipments  originat- 
ing at  or  destined  to  the  facilities  of 
Walled  Lake  Door  Company  and  to 
the  transportation  of  shipments 
moving  under  a  continuing  contract  or 
contracts  with  Walled  Lake  Door  Com- 
pany of  Phoenix.  AZ.  An  underlying 
ETTA  seeks  90  days  authority.  Support- 
ing   Shipper(s):    WaUed    Lake    Door 
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Company.  P.O.  Box  32458.  4527  N. 
16th  Street.  Phoenix.  AZ  85064.  Send 
Protests  To:  Andrew  V.  Baylor.  ICC. 
Room  2020  Federal  Building.  230  N. 
First  Avenue.  Phoenix,  AZ  85025.  The 
purpose  of  this  republication  is  to  in- 
clude the  sUte  of  South  Carolina  (SC) 
as  previously  omitted. 

MC  144879  (Sub-3TA),  filed  Febru- 
ary 12,  1979.  Applicant:  D  AND  J 
TRANSFER  CO.,  Highway  4  North. 
Sherbum.  MN  56171.  Representative: 
Lavem  R.  Holdeman.  Peterson. 
Bowman.  Swanson  &  Johanns.  521 
South  14th  Street.  Suite  500.  P.O.  Box 
81849.  Lincoln.  NE  68501.  Contract 
carrier:  irregular  routes:  Carcass  meat 
from  the  facilities  of  Iowa  Beef  Pro- 
cessors. Inc..  at  or  near  Luveme.  MN 
to  the  facilities  of  Iowa  Beef  Proces- 
sors. Inc..  at  or  near  Dakota  City,  NE. 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting 
shipper<s):  Iowa  Beef  Processors.  Inc.. 
DakoU  City,  NE  68731.  Send  protesU 
to:  Delores  A.  Poe.  Transportation  As- 
iteUuit.  Interstate  Conunerce  Conunis- 
sion.  414  Federal  Building  &  U.S. 
Court  House.  110  South  4th  Street. 
Minneapolis.  MN  55401. 

MC  144927  (Sub-5TA).  filed  Novem- 
ber 24.  1978.  and  published  In  the  Fn>- 
EXAL  Recistxx  issue  of  December  22. 
1978,  and  republished  as  corrected  this 
issue.  Applicant:  REMINGTON 
FREIGHT  UNES,  INC..  Box  315.  US. 
24  West.  Remington.  IN  47977.  Repre- 
sentative: Robert  B.  Hebert.  Harrison. 
Moberly  &  Gaston.  320  North  Merid- 
ian Street.  777  Chamt>er  of  Commerce 
Building.  Indianapolis.  IN  46204  Food- 
stuffs, (except  in  bulk),  from  the  facili- 
ties of  Griffith  Laboratories.  U.S.A.. 
Inc.  at  Union  City  and  Los  Angeles. 
CA;  Alsip  and  Chicago.  IL:  Lithonla. 
GA:  Union.  NJ  and  Mayland,  TN  to  all 
points  in  the  U.S.  except  AK  and  HI: 
and  materials  and  supplies  used  in  the 
manufacturt  of  foodstuffs,  (except  In 
bulk),  from  all  points  in  the  U.S. 
(except  AK  and  HI),  to  the  facilities  of 
Griffith  Laboratories.  U.S.A.,  Inc.  at 
Union  City  and  Los  Angeles.  CA:  Alsip 
and  Chicago,  IL:  Lithonla.  GA:  Union. 
NJ;  Mayland.  TN  and  Remington.  IN. 
for  180  dajrs.  Supporting  shipper<s): 
Griffith  Laboratories,  U.S.A..  Inc.. 
12200  South  Central  Avenue.  Alsip.  IL 
60658.  Send  protests  to:  J.  G.  Gray. 
ICC.  343  West  Sayne  Street.  Suite  113. 
Fort  Wayne.  IN  46802.  The  purpose  of 
this  republication  is  to  show  complete 
scope  of  the  application  as  previously 
omitted. 

MC  145135  (Sub-ITA),  filed  August 
11,  1978,  and  published  in  the  Fedcxal 
RsGismi  issue  of  October  13,  1978. 
and  republished  as  corrected  this 
issue.  Applicant:  JOHN  E.  DILLON, 
T/A  DILLON  TRUCKING  COMPA- 
NY. P.O.  Box  144.  Farmvllle.  VA 
3)901.  Representative:  Carroll  B.  Jack- 


son. 1810  Vencennes  Road,  Richmond. 
VA  23229.  Buildings,  knocked  down; 
parts;  attachments;  and  materials  and 
supplies  when  moving  with  buildings, 
from  the  site  of  Traditional  Lot 
Homes.  Inc..  at  or  near  State  Road 
(Surry  Ct.)  NC.  to  poinU  In  DC,  KY. 
MD.  OH.  8C.  TN.  VA  and  WV.  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shippers); 
Traditional  Log  Homes.  Inc.,  Route  2. 
Box  198.  State  Road,  NC  28676.  Send 
protests  to:  Paul  D.  Collins.  Room  10- 
502  Federal  Building.  400  North  8th 
Street,  Richmond.  VA  23240.  The  pur- 
pose of  this  republication  is  to  reflect 
the  proper  destination  states. 

MC  145582TA.  fUed  October  19, 
1978.  and  published  in  the  Federal 
RsGisTEH  Issue  of  December  1.  1978. 
and  republished  as  corrected  this 
Issue.  AppUcant:  DENMARK  TRUCK- 
ING. INC..  730  Main  Street.  P.O.  Box 
1274,  GreenvlUe.  MS  38701.  Repre- 
senUtive:  Harold  H.  MltcheU.  Jr., 
Wynn  A  Bogen.  Attomejrs  at  Law.  120 
South  Poplar  Street.  P.O.  Box  1295. 
Greenville.  MS  38701.  Authority 
sought  to  operate  as  a  contract  carri- 
er, by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Beer  and  malt 
beverages  and  containers  (except  com- 
modities in  bulk)  between  the  facilities 
of  the  Anheuser  Busch  Brewery  at  or 
near  St.  Louis.  MO  and  points  in  MS. 
under  a  continuing  contract  or  con- 
tracts with  Anderson  Beverage  Co.. 
Riverside  Distributors.  Inc.,  and  Char- 
He  Peyton  Distributors,  Inc.,  A  &  B 
Distributors.  Inc.:  and  (2)  Metal  wire 
products  and  hinges;  molded  rubber 
and  metal  products;  and  kitchen  cabi- 
nets, laminated  products  and  materi- 
als, supplies,  and  component  parts  of 
kitchen  cabinets  and  vanity  cabinets 
between  points  in  MS  and  points  in 
MO.  IL,  and  TN.  under  continuing 
contracts  with  Hager  Hinge  6i  Sons 
Co..  Inc..  Moeller  Manufacturing  Co.. 
Inc.,  and  Ampco  Division  of  Chromal- 
loy.  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shipper<s):  There  are  (7)  statements 
of  support  attached  to  the  application 
which  may  be  examined  at  the  Inter- 
state Commerce  Commission  in  Wash- 
ington. DC.  or  copies  thereof  which 
may  be  examined  at  the  field  office 
named  below.  Send  protests  to:  Alan 
C.  Tarrant.  Room  212,  145  East  Amite 
Building.  Jackson.  MS  39201.  The  pur- 
pose of  this  republication  is  to  show 
the  complete  scope  of  application  as 
previously  omitted. 

MC  145710TA.  filed  November  8. 
1978.  and  published  in  the  Federal 
Register  issue  of  December  28,  1978. 
knd  republished  as  corrected  this 
issue.  Applicant:  CHARLES  ALBERT 
MACON,  d.b.a.  MACON  FARMS 
TRUCK  AND  TRUCK  LEASING,  101 
Evans  Road.  Cheraw,  SC  29520.  Repre- 


sentative: Robert  W.  Gerson  or  James 
W.  Freeman.  1400  Candler  Building. 
Atlanta.  GA  30303.  Authority  sought 
to  operate  as  a  contract  carrier,  by 
motor  vehicle,  over  irregular  routes, 
transporting:  Contotnert,  container 
components  and  ends,  container  clo- 
sures, and  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  containers,  container 
ends  and  container  closures,  except 
commodities  in  bulk,  between  points  in 
SC  qfx  the  one  hand,  and  on  the  other, 
pointe  in  AL.  AR.  DE.  GA,  KY,  LA, 
MD.  MS,  MO.  NJ.  NC.  PA.  TN.  TX 
and  VA.  under  a  continuing  contract 
or  contracts  with  Crown  Cork  and 
Seal.  Inc..  for  180  days.  An  underlying 
ETTA  seeks  90  authority.  Supporting 
Shipperts):  Oown  Cork  and  Seal,  Inc., 
P.O.  Box  792.  Cheraw.  SC  29520.  Send 
protests  to:  EL  E.  Strotheid.  ICC, 
Room  302,  1400  BuUdlng.  1400  Pickens 
Street,  Columbia,  SC  20201.  The  pur- 
pose of  this  republication  Is  to  show 
correct  scope  of  the  application. 

MC  145817TA.  fUed  December  1, 
1978.  and  published  in  the  Federal 
Register  issue  of  January  18,  1979, 
and  republished  as  corrected  this 
issue.  Applicant:  RECREATIONAL 
PRODUCTS  TRANSPORT.  INC.,  Ux- 
bridge  Road  (Route  16).  Mendon,  MA 
01756.  Representative:  Mr.  8.  L.  Watts. 
TDS.  Inc..  1050  Waltham  Street.  Lex- 
ington. MA  02173.  Boats  new  or  used, 
and  other  products,  dealt  with  in  the 
recreational  marine  products  industry 
(except  in  bulk),  proposed  operation 
will  be  between  points  in  the  states  of 
CT.  MA,  ME,  NH,  NY.  RI  and  VT,  on 
the  one  hand.  and.  on  the  other, 
points  In  the  United  States,  excepting 
AK  and  HI,  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting Shippers):  Jessee  F.  White, 
Inc.,  Uxbridge  Road.  Mendon,  lilA 
01756.  The  Mariner  Yacht  Co.,  Inc.. 
P.O.  Box  425.  E.  Rochester,  NH.  Mar- 
quis Boats.  Inc..  P.O.  Box  1025.  Harts- 
ville.  SC  29550.  Elbko  Industries.  Inc.. 
P.O.  Box  211.  Hastings.  NE  68901.  The 
purpose  of  this  republication  Is  to 
complete  supporting  shippers. 

MC  146182  (Sub-ITA).  filed  January 
31.  1979.  Applicant:  GARY  GRAY. 
Box  48.  Delaware.  NJ  07833.  Repre- 
senUtlve:  Joseph  P.  Hoary.  121  South 
Main  Street.  Taylor.  PA  18517.  Con- 
tract carrier.  Irregular  routes.  Gaso- 
line and  distallates—\n  bulk  from 
Newark.  NJ  and  Changewater.  NJ  to 
points  in  Carbon.  Schuyklll,  Lacka- 
wanna, Lehigh.  Luzerne.  Lycoming. 
Northampton  and  Monroe  Counties, 
PA  and  Orange  and  Rockland  Coun- 
ties, NY  for  180  days.  An  underlying 
ETA  seeks  90  days.  Supporting 
Shlpper(s):  Getty  Refining  and  Mar- 
keting Company,  Traffic-Manager— 
Eastern  Region.  P.O.  Box  1650.  Tulsa. 
OK  74102.  Send  protests  to:  Joel  Mor- 
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rows.    D/S.    TCC,    9   Clinton   Street. 
Room  618.  Newark,  NJ  07102. 

MC  146273TA,  filed  February  6, 
1979.  Applicant:  BUESING  BROS. 
TRUCKING  INC.,  2285  Daniels 
Street.  Long  Lake,  MN  55356.  Repre- 
senUtlve:  Robert  S.  Lee,  1000  First 
National  Bank  Building,  Minneapolis. 
MN  55356.  Soda  ash  from  Green 
River,  WY  to  Rosemount,  MN.  for  180 
days.  An  underlying  ETTA  seeks  90 
dajrs  authority.  Supporting  Shippers): 
Brockway  Glass  Company.  Inc.,  13500 
South  Robert  Trail.  Rosemount.  MN. 
Send  protests  to:  Delores  A.  Poe, 
Transportation  Assistant,  Interstate 
Commerce  Commission,  414  Federal 
Building  and  U.S.  Court  House,  Min- 
neapolis, MN  55401. 

By  the  Commission. 

H.  G.  HoiacE,  Jr., 
Secretary. 

[Fit  Doc  79-7603  Filed  3-12-79:  8:45  am] 
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Decided:  February  16, 1979. 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's Rules  of  Practice  (49  CPR 
{1100.247).  These  rules  provide, 
among  other  things,  that  a  protest  to 
the  granting  of  an  application  must  be 
filed  with  the  Commission  within  30 
days  after  the  date  notice  of  the  appli- 
cation Is  published  in  the  Federal 
Register.  Failure  to  file  a  protest, 
within  30  days,  will  be  considered  as  a 
waiver  of  opposition  to  the  applica- 
tion. A  protest  under  these  rules 
should  comply  with  Rule  247(eK3)  of 
the  Rules  of  Practice  which  requires 
that  It  set  forth  specifically  the 
grounds  upon  which  it  is  made,  con- 
tain a  detailed  statement  of  protes- 
tant's  interest  in  the  proceeding,  (as 
specifically  noted  below),  •  and  shall 
specify  with  particularity  the  facts, 
matters,  and  things  relied  upon,  but 
shall  not  include  issues  or  allegations 
phrased  generally.  A  protestant 
should  include  a  copy  of  the  specific 
portions  of  its  authority  which  protes- 
tant believes  to  be  In  conflict  with 
that  sought  in  the  application,  and  de- 
scribe In  detail  thet;  method— whether 
by  Joinder,  interline,  or  other  means— 
by  which  protestant  would  use  such 
authority  to  provide  all  or  part  of  the 
service  proposed.  Protests  not  in  rea- 
sonable compliance  with  the  require- 
ments of  the  rules  may  be  rejected. 
The  original  and  one  copy  of  the  pro- 
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test  shall  be  filed  with  the  Commis- 
sion, and  a  (X>py  shall  be  served  con- 
currently upon  applicant's  representa- 
tive, or  upon  applicant  if  no  repre- 
sentative is  named.  If  the  protest  In- 
cludes a  request  for  oral  hearing,  such 
request  shall  meet  the  requirements  of 
section  247(eK4)  of  the  special  rules 
and  shall  include  the  certification  re- 
quired in  that  section. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend 
timely  to  prosecute  its  application 
shall  promptly  request  that  it  be  dis- 
missed, and  that  failure  to  prosecute 
an  application  under  the  procedures  of 
the  Commission  will  result  in  its  dis- 
missal. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broodenini;  amendments '  will 
not  be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administratively  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission's  policy  of  slmpllfjrlng 
grants  of  operating  authority. 

We  Find:  With  the  exceptions  of 
those  applications  involving  duly 
noted  problems  (e.g.,  unresolved 
common  control,  unresolved  fitness 
questions,  and  Jurisdictional  problems) 
we  find,  preliminarily,  that  each 
common  carrier  applicant  has  demon- 
strated that  its  proposed  service  Is  re- 
quired by  the  public  convenience  and 
necessity,  and  that  each  contract  carri- 
er applicant  qualifies  as  a  contract  car- 
rier and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  national  trans- 
portation policy.  Each  applicant  is  fit. 
willing,  and  able  properly  to  perform 
the  service  proposed  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle 
IV,  United  States  Code,  and  the  Com- 
misrion's  regulations.  Except  where 
specifically  noted  this  decision  is  nei- 
ther a  major  Federal  action  signifi- 
cantly affecting  the  quality  of  the 
human  environment  nor  a  major  regu- 
latory action  under  the  Energy  Policy 
and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  tliat  dual  operations 
are  or  may  be  Involved  «e  find,  pre- 
liminarily and  In  the  absence  of  the 
issue  being  raised  by  a  protestant.  that 
the  proposed  dual  operations  are  con- 
sistent with  the  public  Interest  and 
the  national  transportation  policy  sub- 
ject to  the  right  of  the  Commission, 
which  is  expressly  reserved,  to  impose 
such  conditions  as  it  finds  necessary  to 
Insure  that  applicant's  operations 
shall  conform  to  the  provisions  of  49 
UJ3.C.  9 10930  [formerly  section  210  of 
the  Interstate  Cunmeroe  Act]. 
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In  the  ab6enc«  of  legally  sufficient 
protests,  filed  by  April  12.  1979  (or.  if 
the  application  later  becomes  unop- 
posed), appropriate  authority  wUl  be 
Issued  to  each  applicant  (except  those 
with  duly  noted  problems)  upon  com- 
pliance with  cert&ln  requirements 
which  will  be  set  forth  in  a  notifica- 
tion of  effectiveness  of  this  decision- 
notice.  To  the  extent  that  the  authori- 
ty sought  below  may  duplicate  an  ap- 
plicant's existing  authority,  such  du- 
plication shall  not  be  construed  tts  con- 
ferring more  than  a  single  operating 
right. 

Applicants  must  comply  with  all  spe- 
cific conditions  set  forth  in  the  grant 
or  grants  of  authority  within  90  days 
after  the  service  of  the  notification  of 
the  effectiveness  of  this  decision- 
notice,  or  the  application  of  a  non- 
complying  applicant  shall  stand 
denied. 

By  the  Commission.  Review  Board 
Number  1.  Members  Carleton.  Joyce 
and  Jones. 

H.  O.  HOMMX.  Jr.. 
Secretary. 

MC  1931  (Sub-19F).  filed  December 
13.  1978.  Applicant:  VON  DER  AHE 
VAN  LINES,  INC..  a  Utah  corpora- 
tion, 600  Rudder  Ave..  Penton.  MO 
63026.  Representative:  Rot>ert  J.  Gal- 
lagher, Suite  1200.  1000  Connecticut 
Ave..  NW..  Washington.  DC  20036.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregtilar  routes,  trans- 
porting uncrated  kitchen  cabinets, 
from  Indianapolis,  IN.  and  Chicago, 
IL.  to  Maryland  Heights.  MO.  (Hear- 
ing site:  Fenton.  MO) 

MC  5470  (Sub-I68F).  filed  December 
4,  1978.  Applicant:  TAJON,  INC..  a 
Delaware  corporation.  R.  D.  5,  Mercer. 
PA  16137.  Representative:  Brian  L. 
Trolano,  918  18th  St.,  NW..  Washing- 
ton, DC  20006.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (D/Zuor- 
spar,  in  dump  vehicles,  from  East 
Liverpool.  OH.  to  points  in  IL.  IN,  and 
MI;  and  (2)  ffig  iron,  in  dump  vehicles, 
from  East  Liverpool,  OH,  to  points  in 
IL  and  MI.  (Hearing  site:  Pittsburgh. 
PA,  or  Washington.  DC) 

MC  13134  (Sub-60F).  filed  November 
24,  1978.  Applicant:  GRANT  TRUCK- 
ING. Inc..  P.O.  Box  256,  Oak  Hill,  OH 
45656.  Representative:  James  M. 
Burtch,  100  East  Broad  Street.  Colum- 
bus. OH  43215.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  cement 
(except  in  bulk),  from  Chesapeake. 
VA,  to  points  in  IN,  IL,  OH,  MI,  MO, 
KY.  and  those  in  PA  on  and  west  of 
Interstate  Hwy  81.  (Hearing  site:  Nor- 
folk. VA.  or  Columbus,  OH.) 


MC  14286  (Sub-3P),  filed  November 
28.  1978.  Applicant:  MCO  TRANS- 
PORT, INC..  P.O.  Box  811,  Wilming- 
ton. NC  28402.  RepresenUtive:  Her- 
bert Alan  Dubin,  1320  Fenwick  Lane. 
Silver  Spring.  MD  20910.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  gen- 
eral commodities  (except  those  of  un- 
usual value,  classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
those  requiring  special  equipment,  and 
motor  vehicles),  in  containers  or  trail- 
ers, and  (2)  empty  containers,  trailers, 
and  trailer  chassis,  between  Charles- 
ton, 8C,  on  the  one  hand.  and.  on  the 
other,  points  in  NC,  restricted  to  the 
transportation  of  traffic  having  a  prior 
or  subsequent  movement  by  water  or 
rail.  (Hearing  site:  Charlotte  or  Ra- 
leigh, NC) 

MC  23618  (Sub-4SF).  filed  January 
25,  1979.  Applicant:  McALISTER 
TRUCKING  CO..  a  corporation,  d.b.a. 
MATCO,  P.O.  Box  2377,  AbHene,  TX 
79604.  RepresenUtive:  Lexas  J.  Atchi- 
son (same  address  as  applicant).  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle.  In  interestate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (IKa)  pipe  and  (b)  iron  and 
steel  articles,  (except  pipe)  from 
Conroe,  TX.  to  points  in  the  United 
States  (including  AK.  but  excluding 
HI);  and  (2)  materials,  equipment,  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  commodities  in  (1) 
above  in  the  reverse  direction.  (Hear- 
ing site:  Fort  Worth.  TX.) 

MC  26396  (Sub-216F)  filed  Novem- 
ber 28.  1978.  Applicant:  POPELKA 
TRUCKING  CO.,  INC.,  d.b.a.  THE 
WAGGONERS.  P.O.  Box  990,  Uvlng- 
ston.  MT  99047.  RepresenUtive: 
Sharon  L.  Hamlett  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  intersUte 
or  foreign  commerce,  over  irregular 
routes,  transporting  building  materi- 
als (except  lumber,  lumber  products, 
and  commodities  in  bulk,  in  tank  vehi- 
cles), (a)  from  points  on  the  Interna- 
tional Boundary  line  between  the 
United  SUtes  and  Canada  in  ID,  MT, 
and  ND,  to  points  in  AR,  CO,  lA,  IL. 
KS.  MN,  MO.  ND,  NE.  NM,  NY.  SD, 
UT,  and  WI.  (b)  between  points  on  the 
International  Boundary  line  between 
the  United  SUtes  and  Caiuula  in  ID. 
ND.  and  MT.  and  points  in  ID,  MT. 
ND,  OR.  WA.  and  WY.  and  (c)  from 
Livingston,  MT,  to  poinU  in  CO,  MN. 
NE.  NM,  ND,  SD,  UT,  and  WY.  (Hear- 
ing site:  Billings,  MT.) 

MC  30844  (Sub-634F).  fUed  Novem- 
ber 24,  1978.  Applicant:  KROBLIN 
REFRIGERATED  XPRESS,  INC., 
P.O.  Box  5000,  Waterloo,  lA  50704. 
RepresenUtive:  John  P.  Rhodes  (same 
address  as  applicant).  To  operate  as  a 


common  carrier,  by  motor  vehicle,  In 
intersUte  or  foreign  commerce,  over 
Irregular  routes,  transporting  meats, 
meat  products,  meat  bifproducts,  and 
articles  distributed  by  meat-p<icking 
houses,  as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  in  De- 
scriptions in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766  (except 
hides  and  commodities  in  bulk),  from 
the  facilities  of  MBPXL  Corporation, 
at  or  near  Dodge  City,  KS,  to  points  in 
CT,  DE,  GA,  IL,  IN.  KY,  ME,  UA, 
MD.  MI,  NJ,  NH.  NY.  NC.  OH.  PA.  RI. 
SC,  TN,  VT,  VA.  WV.  and  DC,  restrict- 
ed to  the  transporution  of  traffic 
origliuiting  at  the  named  origin. 
(Hearing  site:  Kansas  City,  KS.) 

MC  35628  (Sub-407F),  filed  January 
19.  1979.  Applicant:  INTERSTATE 
MOTOR  FREIGHT  SYSTEM,  a  cor- 
poration. 134  Grandville  Avenue. 
Southwest,  Grand  Rapids,  MI  49503. 
RepresenUtive:  Michael  P.  Zell  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
intersUte  or  foreign  commerce,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as 
deflnd  by  the  Conunisslon.  Conunod- 
ities  in  bulk,  and  those  requiring  spe- 
cial equipment),  serving  the  facilities 
of  Mobil  Chemical  Company,  at  Mace- 
don,  NY,  as  an  off-route  point  in  con- 
nection with  carrier's  otherwise  au- 
thorized regular-route  operations. 
(Hearing  site:  Rochester  or  Syracuse. 
NY.) 

MC  35628  (Sub-408F),  filed  January 
22.  1979.  Applicant:  INTERSTATE 
MOTOR  FREIGHT  SYSTEM,  a  cor- 
poration, 134  Grandville  Avenue. 
Southwest.  Grand  Rapids,  MI  49503. 
RepresenUtive:  Michael  P.  Zell  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  frozen 
foods,  from  the  facilities  of  Ore-Ida 
Foods.  Inc..  at  Greenville,  MI,  to 
points  in  AL,  CT,  DE.  GA,  IL.  IN,  KY. 
ME,  MD.  MA.  MI,  NH,  NJ,  NY,  OH, 
PA,  RI,  TN,  VA,  WV,  and  DC.  (Hear- 
ing site:  Boise,  ID,  or  Salt  Lake  City, 
UT.) 

MC  36448  (Sub-7F),  filed  January  8. 
1979.  Applicant:  MURFREESBORO 
FREIGHT  LINES  CO.,  a  corporation. 
P.O.  Box  1113,  Murfreesboro,  TN 
37130.  RepresenUtive:  Val  Sanford. 
P.O.  Box  2757,  Nashville,  TN  37219. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  intersUte  or  foreign 
commerce  over  regular  routes,  trans- 
porting general  commodities  (except 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  In  bulk,  and  those  requir- 
ing special  equipment),  (1)  between 
Murfreesboro,  TN,  and  Atlanta.  GA, 
from    Murfreesboro    over    IntersUte 
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Hwy  24  to  Junction  IntersUte  Hwy  75, 
then  over  Interstate  Hwy  75  to  Atlan- 
ta, and  return  over  the  same  route, 
serving  no  intermediate  points,  and  (2) 
between  Murfreestx>ro,  TN,  and  Louis- 
ville, KY,  from  Murfreesboro  over  In- 
tersUte Hwy  24  to  Junction  IntersUte 
Hwy  85,  then  over  IntersUte  Hwy  65 
to  Louisville,  and  return  over  the  same 
route,  serving  no  intermediate  points. 
(Hearing  site:  Murfreesboro.  TN,  or 
Atlanta.  GA.) 

MC  41406  (Sub-IOOF).  filed  Novem- 
ber 29,  1978.  Applicant:  ARTIM 
TRANSPORTATION  SYSTEM.  INC., 
7105  Kennedy  Avenue,  Hammond.  IN 
48323.  RepresenUtive:  Wade  H.  Bour- 
don (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  intersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  be- 
tween the  facilities  of  Roll  Forming 
Corporation,  at  or  near  Shelbyville. 
KY.  on  the  one  hand.  and.  on  the 
other,  points  in  IL.  IN.  MI.  OH.  PA. 
and  WV.  (Hearing  site:  Louisville,  KY. 
or  Chicago.  IL.) 

MC  41406  (Sub-IOIF).  fUed  Novem- 
ber 29,  1978.  Applicant:  ARTIM 
TRANSPORTATION  SYSTEM,  INC.. 
7105  Kennedy  Avenue,  Hammond,  IN 
46323.  RepresenUtive:  Wade  H.  Bour- 
don (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  intersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting iron  and  steel  articles,  be- 
tween Mt.  Sterling.  KY,  on  the  one 
hand,  and,  on  the  other,  points  in  IL. 
IN,  OH.  and  PA.  (Hearing  site:  Cincin- 
nati. OH.  or  Chicago.  IL.) 

MC  41406  (Sub-103F).  fUed  Decem- 
ber 4.  1978.  Applicant:  ARTIM 
TRANSPORTATION  SYSTEM.  INC., 
7105  Keiuiedy  Avenue,  Haimnond,  IN 
46323.  RepresenUtive:  Wade  H.  Bour- 
don (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  intersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  be- 
tween the  facilities  or  the  Worthing- 
ton  Steel  Company,  at  Baltimore,  &fD, 
on  the  one  hand,  and.  on  the  other, 
points  In  CT.  KY.  MA.  NJ.  NY.  NC. 
OH.  RI.  TN.  VA,  WV,  those  In  PA  on 
and  east  of  U.S.  Hwy  219,  and  Johns- 
town, PA.  (Hearing  site:  Washington, 
DC,  or  Chicago,  IL.) 

MC  42487  (8ub-889F).  fUed  Decem- 
ber 8,  1978.  Applicant:  C0N80U- 
DATED  PREIGHTWAYS  CORP.  OP 
DEIjEWARK,  a  Delaware  corporation, 
175  Linfield  Drive,  Menlo  Park.  CA 
94025.  RepresenUtive:  V.  R.  Olden- 
burg. P.O.  Box  3062.  Portland.  OR 
97208.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  conmierce.  transporting  gener- 
al commodities  (except  those  of  un- 
usual value,  household  goods  as  de- 


fined by  the  GoRunlssion,  commodities 
in  bulk,  and  those  requiring  special 
equipment),  serving  the  facilities  of 
General  Cable  Corporation,  at  or  near 
Bonham,  TX.  as  an  off-route  point  in 
connection  with  applicant's  otherwise 
authorized  regular-route  operations. 
Condition:  To  the  extent  the  dertlfl- 
cate  granted  in  this  proceeding  autho- 
rizes the  transporution  of  classes  A 
and  B  explosives.  It  will  expire  5  years 
from  the  date  of  issuance.  (Hearing 
site: Washington.  DC.) 

MC  47583  (Sub-80F),  fUed  December 
28,  1978.  Applicant:  TOTJ.TE 
FREIGHTWAYS.  INC..  1020  Sun- 
shine Road,  Kansas  City.  KS  66115. 
RepresenUtive:  D.  S.  Hults,  P.O.  Box 
225,  Lawrence,  KS  86044.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  toaste 
and  scrap  paper,  (except  commodities 
In  bulk),  between  poinU  in  AR,  IL,  IN, 
lA.  KS.  MI.  MO.  NE,  OH,  OK.  and 
TX.  (Hearing  site:  Kansas  City,  MO.) 

MC  48441  (Sub-29F),  fUed  December 
12,  1978.  Applicant:  R.M.E.  INC..  an 
Indiana  corporation,  P.O.  Box  418. 
Streator.  IL  61364.  RepresenUtive:  E. 
Stephen  Helsley,  805  McLachlen  Bank 
Building,  866  11th  Street.  Northwest, 
Washington.  DC  20001.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
intersUte  or  foreign  conunerce.  over 
irregular  routes,  transporting  (1) 
animal  feed,  feed  ingredients,  and  ad- 
ditives, and  (2)  materials  and  supplies 
used  in  the  manufacture  and  distribu- 
tion of  animal  feed,  (except  commod- 
ities in  bulk),  from  the  facilities  of  Kal 
Kan  Foods,  Inc.,  at  or  near  Columbus. 
OH.  and  Hutchinson,  KS,  to  points  in 
the  United  States  (except  AK  and  HI), 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  ori- 
gins. (Hearing  site:  Chicago.  IL.) 

MC  50069  (Sub-542F).  filed  January 
22,  1979.  Applicant:  REFINERS 
TRANSPORT  &  TERMINAL  CORP.. 
445  Earlwood  Avenue.  Oregon,  OH 
43616.  RepresenUtive:  J.  A.  Kundtz, 
1100  National  City  Bank  Building, 
Cleveland.  OH  44114.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  petro- 
leum and  petroleum  products,  in  bulk. 
In  tank  vehicles,  from  Morenci,  MI,  to 
poinU  in  the  United  SUtes  (except 
AK  and  HI).  (Hearing  site:  WashiQg- 
ton.  DC.) 

Nor.— Diial  operations  may  be  involved 
in  this  proceeding. 

MC  51146  (Sub-664F),  filed  Novem- 
ber 28.  1978.  Applicant:  SCHNEIDER 
TRANSPORT.  INC.,  P.O.  Box  2298. 
Green  Bay,  WI  54306.  RepresenUtive: 
Neil  A  DuJardin  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  intersUte  or 


foreign  (»mmerce.  over  irregular 
routes,  transporting  (1)  contoinerj 
and  container  ends,  and  (2)  materials, 
equipment,  and  supplies  used  In  the 
manufacture  and  distribution  of  con- 
tainers and  container  ends,  between 
points  in  the.  United  SUtes  (except 
AK  and  HI),  restricted  to  the  trans- 
porution of  traffic  originating  at  or 
destined  to  the  fa^cllitles  of  Reynolds 
Metals  Co.  (Hearing  site:  Chicago,  IL.) 

.  MC  51146  (Sub-685F),  fUed  Novem- 
ber 29.  1978.  Applicant:  SCHNEIDER 
TRANSPORT.  INC..  P.O.  Box  2298. 
Green  Bay.  WI  54306.  RepresenUtive: 
Neil  A.  DuJardin  (same  addi-ess  as  ap- 
plicant). To  operate  as  a  cortiinon  car- 
rier, by  motor  vehicle.  In  intersUte  or 
foreign  commerce,  over  irregular 
routes,  transporting  sv^h  commodities 
as  are  dealt  in  or  used  by  manufactur- 
ers and  distributors  of  appliances,  be- 
tween the  facilities  of  Gibson  Products 
Corporation,  at  or  near  Greenville, 
Belding.  Grand  Rapids,  and  Muske- 
gon, MI;  St.  Cloud.  MN.  Webster.  lA. 
and  Columbus  and  Mansfield,  OH,  on 
the  one  hand,  and,  on  the  other, 
points  in  the  United  SUtes  (except 
AK  and  HI).  (Hearing  site:  Chicago, 
XL.) 

MC  52460  (Sub-229F),  fUed  Decem- 
ber 1,  1978.  Applicant:  EIJ.EX 
TRANSPORT  A-nON,  INC.,  1420 
West  35th  Street,  P.O.  Box  9637, 
Tulsa,  OK  74107.  RepresenUtive:  Wil- 
bum  L.  Williamson,  280  National 
Foundation  Life  Building.  Oklahoma 
City.  OK  73112.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  plastic 
bags,  plastic  film,  and  pltutic  straws, 
from  Cartersville,  GA.  to  points  in  LA. 
(Hearing  site:  New  Orleans.  LA.) 

MC  52704  (Sub-197F).  fUed  Novem- 
ber 24.  1978.  AppUcant:  GLENN 
McCLENDON  TRUCKING  CO.,  INC.. 
P.O.  Drawer  "H",  Lafayette.  AL  38882. 
RepresenUtive:  Archie  B.  (^ulbreth, 
suite  202,  2200  Century  Parkway.  At- 
lanU,  GA  30345.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
paper  and  paper  products,  and  (2)  ma- 
terials, equipment,  and  supplies  used 
in  the  manufacture  of  the  commod- 
ities in  (1)  above  (except  commodities 
in  bulk,  in  tank  vehicles),  from  points 
in  AL.  AR,  GA,  KY,  LA.  MD,  MS.  MO. 
NC.  OK.  SC,  TN,  TX,  and  VA.  to  the 
facilities  of  Terminal  Paper  Bag  Co., 
Inc.,  at  or  near  Yulee,  FL.  (Hearing 
site:  Atlanta.  GA.) 

MC  52704  (Sub-198F).  fUed  Novem- 
ber 28,  1978.  Applicant:  GLENN 
McCLENDON  TRUCKING  CO.,  INC., 
P.O.  Drawer  "H",  Lafayette,  AL  36862. 
RepresenUtive:  Archie  B.  Culbreth, 
suite  202.  2200  Century  Parkway.  At- 
lanta,  QA   30345.   To   operate   as   a 


miaAL  IfOISTB,  VOL  4<  no.  90— TUfSDAY,  MAICH  11^  IfTf 


UMI 


1467S 

common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
paper  and  paper  products,  and  (2)  ma- 
terials, equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  above,  (except 
commodities  in  bulk),  between  the 
facilities  of  Union  Camp  Corporation, 
at  or  near  £>ecatur.  AL.  Lalceland.  FL. 
Atlanta.  Forest  Park  and  Savannah. 
GA,  Lafayette,  LA.  Houston.  MS, 
Alfton  and  St.  Louis.  MO.  Jamestown. 
NC.  Sharonville.  OH.  Spartanburg. 
SC.  Morristown.  TN,  and  San  Antonio. 
TX.  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site:  At- 
lanta. GA.) 

MC  52704  (Sub-199F).  filed  Novem- 
ber 28.  1978.  Applicant:  GLENN 
McCLENDON  TRUCKING  CO.,  INC.. 
P.O.  Drawer  "H",  Lafayette,  AL  36862. 
Representative:  Archie  B.  Culbreth, 
suite  202.  2200  Century  Parkway.  At- 
lanta. GA  30345.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
paper  and  paper  products,  from  the 
facilities  of  Champion  International 
Corporation,  at  or  near  AsheviUe. 
Cauiton.  Fletcher,  and  Waynesville, 
NC,  and  Courtland,  AL,  to  points  in 
AL.  FL,  GA,  KY,  LA.  MS,  NC,  SC.  TN. 
VA.  and  WV.  and  (2)  materials,  equip- 
ment, and  supplies  used  in  the  manu- 
facture of  the  commodities  in  (1) 
above,  (except  commodities  in  bulk), 
in  the  reverse  direction.  (Hearing  site: 
Atlanta.  GA.) 

MC  55896  (Sub-104F),  filed  Novem 
ber  28.   1978.  Applicant:  R-W  SERV 
ICE  SYSTEM.   INC..   20225  Goddard 
Road.  Taylor.  MI  48180.  Representa 
tive:  George  E.  Batty  (same  address  as 
applicant  >.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  by  wholesale  and  retail 
grocers,   between   points   In   AR.   CA. 
CO.  PL.  GA.  lA,  IL.  IN.  KS.  KY.  LA, 
MI.  MN.  MO.  NC.  NE.  NM,  OH.  OK. 
TN,  TX.  and  WL  (Hearing  site:  Chica 
go.  XL.) 

MC  55896  (Sub-106P),  filed  Novem- 
ber 21.  1978.  Applicant:  R-W  SERV- 
ICE SYSTEM.  INC.,  20225  Goddard 
Road.  Taylor,  Ml  48180.  Representa- 
tive: George  E.  Batty  (same  address  as 
applicant).  To  operater  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  such  commodities 
as  are  dealt  In  by  retail  home  improve- 
ment stdrc^s.  retail  home  furnishing 
stores,  and  retail  lumt)er  stores, 
(except  commodities  in  bulk),  between 
points  in  LA.  IL.  IN,  KY.  MI,  MN.  OH. 
PA.  and  WI.  restricted  to  the  transpor 
tation  of  traffic  originating  at  or  des- 


Nonces 

tined  to  the  facilities  of  Wickes  Corpo- 
ration. (Hearing  site:  Lansing  or  De- 
troit. MI.) 

MC  55896  (Sub-107F).  filed  Decem- 
ber 4.  1978.  Applicant:  R-W  SERVICE 
SYSTEM,  INC..  20225  Goddard  Road. 
TayloB,  MI  48180.  Representative: 
George  E.  Batty  (same  address  as  ap- 
plicant). To  operater  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irre^lar 
routes,  transporting  automotive  parts 
and  automotive  accessories,  (except 
commodities  in  bulk),  from  Bedtord. 
IN.  to  Chicago,  IL  and  Detroit,  MI. 
(Hearing  site:  Detroit,  MI.  or  Chicago. 
IL.) 

MC  63417  (Sub-183F).  filed  Decem- 
ber 4.  1978.  Applicant:  BLUE  RIDGE 
TRANSFER  CO.,  INC..  P.O.  Box 
13447.  Roanoke,  VA  24034.  Repre- 
sentative: William  E.  Bain  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  grain 
handling  equipment,  (except  commod- 
ities the  transportation  of  which  be- 
cause of  size  or  weight  requires  the  use 
of  special  equipment),  from  Salina. 
KS,  to  those  polnu  in  the  United 
SUtes  In  and  east  of  WI,  IL.  MO,  OK, 
and  TX.  (Hearing  site:  Roanoke.  VA. 
or  Kansas  City,  MO.) 

MC  67450  (Sub-74P),  filed  December 
5.  1978.  Applicant:  PETERUN  CART- 
AGE CO.,  a  corporation,  9651  South 
Ewing  Avenue,  Chicago,  IL  60617. 
Representative:  Joseph  Winter,  29 
South  LaSalle  Street,  Chicago,  IL 
60603.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  foodstv/fs 
(except  in  bulk).  (2)  petfood  (except  in 
bulk),  and  (3)  materials  and  supplies 
used  in  the  manufacture  or  distribu- 
tion of  the  commodities  named  in  (i) 
and  i2\  except  commodities  in  bulk) 
between  the  facilities  of  Nabisco,  Inc. 
at  or  near  Buena  Park.  San  Jose,  and 
San  Leandro.  CA.  Denver.  CO.  Jack- 
sonville. FT^  Atlanta  and  Woodbury. 
GA.  NapervUle,  IL,  Morristown,  IN, 
Foxboro  and  Waltham,  MA.  Minne- 
ai>olls,  MN.  Moonachie.  NJ,  Buffalo. 
Geneva,  and  Niagara  Falls,  NY.  Char- 
lotte, NC,  Columbus  and  Toledo.  OH, 
Portland,  OR,  Mechanicsburg.  PA,  and 
Dallas  and  Houston.  TX.  restricted  to 
the  transportation  of  traffic  originat- 
ing at  and  destined  to  the  facilities  of 
Nabisco,  Inc.,  (Hearing  site:  Chicago. 
IL,  or  New  York,  NY.) 

MC  67646  (Sub-78F).  fHed  November 
20.  1978.  Applicant:  HALL'S  MOTOR 
TRANSIT  CO..  a  corporation,  6060 
Carlisle  Pike.  Mechanicsburg.  PA 
17055.  Representative:  John  E.  Fuller- 
ton,  407  North  Front  Street.  Harris- 
burg.  PA  17101.  to  operate  as  a 
common  carrier,  by  motor  vehicle.  In 


interstate  or  foreign  commerce,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
in  bulk,  and  those  requiring  special 
equipment),  serving  Macedon,  NY,  as 
an  off-route  point  In  connection  with 
applicant's  otherwise  authorized  regu- 
lar-route operations.  < Hearing  site: 
Rochester,  NY,  or  Washington.  DC.) 

MC  90870  (Sub-16F).  filed  December 
4.  1978.  Applicant:  REICHMANN  EN- 
TERPRISES, INC.,  a  Missouri  corpo- 
ration. Route  2.  Box  137.  Alhambra.  IL 
62001.  Representative:  Cecil  L. 
CJoettsch,  1100  Des  Moines  Building. 
Des  Moines,  lA  50309.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  alumi- 
num ingots,  zinc  ingots,  aluminum 
shot,  aluminum  scrap,  silicon  metal, 
from  the  facilities  of  U.S.  Reduction 
Co.,  at  or  near  Alton  and  Madison,  IL. 
and  East  Chicago,  Hammond,  and 
Gary,  IN,  to  points  in  IL.  IN.  lA,  MI. 
MN.  MO,  and  WI.  (Hearing  site:  Chi- 
cago. IL.  or  Washington,  DC.) 

MC  93980  (Sub-78F).  filed  November 
14,  1978.  Applicant:  VANCE  TRUCK- 
ING CO.,  INC.,  P.O.  Box  1119,  Hen- 
derson, NC  27536.  Representative: 
EkJward  G.  VlUalon,  1032  Pennsylvania 
Building,  Pennsylvania  Avenue  and 
13th  Street  NW.,  Washington,  DC 
20004.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  lumber  and  com- 
position board,  from  the  facilities  of 
Champion  International  Corporation, 
at  or  near  Charleston.  Orangeburg, 
and  Silverstreet.  SC.  to  points  in  CT, 
DE,  ME,  MD.  MA.  NH,  NJ,  NY,  PA. 
RI,  VT.  VA.  WV.  and  DC.  (Hearing 
site:  Washington,  DC.) 

MC  93980  (Sub-79P).  filed  November 
14.  1978.  Applicant:  VANCE  TRUCK- 
ING CO.,  INC.,  P.O.  Box  1119,  Hen- 
derson. NC  27536.  Representative: 
Edward  O.  Vlllalon.  1032  Pennsylvania 
Building.  Pennsylvania  Avenue  and 
13th  Street  NW.,  Washington.  DC 
20004.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  lurrU>er.  lum.ber 
products,  and  composition  board, 
from  Milford,  VA,  and  points  in  OA, 
NC.  and  SC.  to  poinU  in  CT,  DE,  ME, 
MD.  MA,  NH,  NJ,  NY,  NC.  OH,  PA. 
RI.  VT.  VA.  WV.  and  DC.  restricted 
against  the  transportation  of  traffic 
originating  at  the  facilities  of  Champi- 
on International  Corporation,  at  or 
near  Charleston,  OrangetMirg.  and  Sil- 
verstreet. SC.  (Hearing  site:  Both 
Alanta,  OA.  and  Chariotte.  NC.) 

MC  95876  (Sub-2S8P),  fUed  Novem- 
ber 29,  1978.  Applicant:  ANDERSON 
TRUCKING     SERVICE.     INC..     203 


Cooper  Avenue.  North,  St.  Cloud.  MN 
56301.  Representative:  Rober  D.  Gls- 
void.  1000  First  National  Bank  Build- 
ing. Minneapolis,  MN  55402.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting lumber,  lumber  products,  and 
posts,  from  points  in  Lawrence 
County.  SD,  tftj?olnts  In  CO,  LA.  MT. 
NE,  ND,  UT,  and  WY.  (Hearing  site: 
Denver,  CO.  or  Rapid  City,  SD.) 

MC  100449  (Sub-104F),  filed  January 
29.  1979.  Applicant:  MALLINGER 
TRUCK  LINE.  INC..  Rural  Route  4, 
Port  Dodge,  lA  50501.  Representative: 
Thomas  E.  Leahy,  Jr.,  1980  Financial 
Center,  Des  Moines,  lA  50309.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting foodstuffs  (except  in  bulk), 
from  the  facilities  of  Commercial  Dis- 
tribution Center,  at  Independence, 
MO,  to  points  in  OK  and  TX.  (Hearing 
site:  Kansas  City.  MO.) 

MC  101188  (Sub-17F),  fUed  Novem- 
ber 15,  1978.  Applicant:  ARLEDGE 
TRANSFER,  INC..  1100  Arnold  Drive. 
West  Burlington,  lA  52632.  Repre- 
sentative: Thomas  E.  Leahy.  Jr..  1980 
Financial  Center,  I>es  Moines,  lA 
50309.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  com- 
modities in  bulk,  and  those  requiring 
special  equipment),  between  Daven- 
port, and  Des  Moines,  LA,  from  Daven- 
port over  lA  Hwy  22  to  Muscatine.  LA. 
then  over  \3J8.  Hwy  61  to  Junction  LA 
Hwy  92.  then  over  LA  Hwy  92  to  Junc- 
tion U.S.  Hwy  218,  then  over  U.S.  Hwy 
218  to  Junction  U.S.  Hwy  34.  then  over 
U.S.  Hwy  34  to  Ottiunwa,  lA,  then 
over  VS.  Hwy  63  to  Oskaloosa.  LA, 
then  over  LA  Hwy  163  to  Des  Moines, 
and  return  over  the  same  route,  serv- 
ing all  Intermediate  points  and  serving 
Kalona.  Wellman.  Keota.  West  Ches- 
ter. Brighton.  East  Pleasant  Plain. 
Cotter.  Washington.  Alnsworth,  Letts. 
Columbus  City.  Libertyville,  Eldon. 
Eddyville,  Evans.  Beacon,  Lelghton, 
and  Given,  lA,  as  off-route  points. 
(Hearing  site:  E>es  Moines,  LA.) 

MC  102616  (Sub-969F),  filed  Novem- 
ber 29.  1978.  Applicant:  COASTAL 
TANK  UNES.  INC.,  a  Delaware  cor- 
poration. 250  North  Cleveland-MassU- 
lon  Road.  Akron.  OH  44313.  Repre- 
sentative: David  F.  McAllister  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  chemi- 
cals. In  bulk.  In  tank  vehicles,  from 
Trenton,  NJ.  to  Scran  ton.  PA.  (Hear- 
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Ing  site:  New  York,  NY,  or  Washing- 
ton, DC.) 

MC  106074  (Sub-76F).  fUed  Novem- 
ber 27,  1978.  Applicant:  B  &  P 
MOTOR  LINES.  INC..  P.O.  Box  727, 
Forest  City.  NC  28043.  Representative: 
William  E.  Collier,  447  Calumet  Place, 
San  Antonio.  TX  78209.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  floor 
tile,  cove  base  moulding,  paste  adhe- 
sive, and  (2)  materials,  equipment,  and 
supplies  used  in  the  installation  of  the 
conunodlties  in  (1)  above,  from  the 
facilities  of  Uvalde  Rock  Asphalt  Com- 
pany, at  Houston,  TX,  to  Rutherford, 
NJ,  and  points  In  AL,  FL,  GA,  KY,  LA, 
MS,  NC.  SC,  TN,  and  VA.  (Hearing 
site:  San  Antonio  or  Dallas.  TX.) 

Note.— Dual  operations  are  Involved  in 
this  proceeding. 

MC  106074  (Sub-77P),  filed  Novem- 
ber 22,  1978.  Applicant:  B.  &  P. 
MOTOR  LINES  INC.,  P.O.  Box  727. 
Forest  City,  NC  28043.  Representative: 
George  W.  Clapp,  P.O.  Box  836,  Tay- 
lors, SC  29687.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  pulp- 
board,  pulpboard  boxes,  and  pulpboard 
box  components,  from  Charlotte,  NC, 
to  points  In  CO,  IL,  LA,  KS.  MN.  MO, 
NE,  TN,  and  WI,  and  (2)  waste  paper 
used  for  recycling.  In  the  reverse  direc- 
tion. (Hearing  site:  Charlotte,  NC.) 

Note.— Dual  operations  are  Involved  In 
this  proceeding. 

MC  108119  (Sub-116F),  filed  January 
29,  1979.  Applicant:  E.  L.  MURPHY 
TRUCKING  CO..  a  corporation.  P.O. 
Box  43010.  St.  Paul,  MN  55164.  Repre- 
sentative: Andrew  R.  Clark.  1000  First 
National  Bank  Building,  Minneapolis, 
MN  55402.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  water  treatment 
equipment  and  accessories,  from  the 
faculties  of  Hydro-Max  Corp.,  at  Mil- 
waukee, WI,  to  points  In  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Milwaukee,  WI,  or  Chicago,  IL.) 

MC  108119  (Sub-117P).  fUed  January 
29.  1979.  Applicant:  E.  L.  MURPHY 
TRUCKING  CO.,  a  corporation.  P.O. 
Box  43010,  St.  Paul,  MN  55164.  Repre- 
sentative: Andrew  R.  Clark.  1000  First 
National  Bank  Building,  Minneapolis, 
MN  55402.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  rotary  fans, 
machinery,  and  fabricated  steel.  (2) 
parts,  attachments,  and  accessories  for 
the  commodities  in  (1)  al>ove,  and  (3) 
materials,  equipment  and  supplies 
used  in  the  manufacture  of  the  com- 
modities in  (1)  and  (2)  above,  between 
the  facilities  of  Green  Pan  Company, 
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at  Beacon,  NY,  on  the  one  hand,  and, 
on  the  other,  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Washington,  DC.) 

MC  108119  (Sub-118F).  fUed  January 
29,  1979.  Applicant:  E.  L.  MURPHY 
TRUCKING  CO.,  a  corporation.  P.O. 
Box  43010,  St.  Paul.  MN  55164.  Repre- 
sentative: Andrew  R.  C^ark.  1000  First 
National  Bank  Bldg..  MlimeapoUs,  MN 
55402.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  tanks  and  hop- 
pers, and  (2)  materials,  equipment  and 
supplies  used  In  the  installation  and 
assembly  of  tanks  and  hoppers,  from 
the  facilities  of  Abel  Manufacturing 
Company,  Inc.,  in  Outagamie  and 
Winnebago  Counties,  WI,  to  points  In 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Milwaukee,  WI,  or  Chi- 
cago, IL.) 

MC  109124  (Sub-55F).  fUed  I>ecem- 
ber  4,  1978.  Applicant:  SENTLE 
TRUCKING  CORP.,  P.O.  Box  7850, 
Toledo,  OH  43619.  Representative: 
James  M.  Burtch,  100  East  Broad 
Street,  suite  1800,  Columbus,  OH 
43215.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  Irregiilar 
routes,  transporting  building  materi- 
als, and  (2)  materials,  equipment,  and 
supplies  used  in  the  manufacture,  in- 
stallation, and  distribution  of  building 
materials  between  the  facilities  of 
Georgia-Pacific  Corporation,  at  or 
near  Quakerstown,  PA.  on  the  one 
hand,  and.  on  the  other,  points  in  AL, 
GA,  IL.  IN.  KY,  MI,  NY.  NC,  OH,  SC. 
TN,  VA,  WV,  and  WI.  (Hearing  site: 
Washington.  DC.) 

MC  109584  (Sub-182F).  fUed  Novem- 
ber 28,  1978.  Applicant:  ARIZONA-PA- 
CIFIC TANK  LINES,  and  Arizona  cor- 
poration, 3980  Quebec  Street,  P.O. 
Box  7240,  Denver,  CO  80207.  Repre- 
sentative: Rick  Barker  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  In  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  fish  solubles,  in 
bulk.  In  tank  vehicles,  from  San  Diego, 
CA,  to  Denver,  CO,  Flagstaff.  AZ,  and 
Sparks,  NV.  (Hearing  site:  St.  Louis, 
MO.  or  Los  Angeles,  CA.) 

MC  109689  (Sub-343P).  filed  January 
17,  1979.  Applicant:  W.  S.  HATCH 
CO.,  a  corporation,  P.O.  Box  1825,  Salt 
Lake  City,  UT  84110.  Representative: 
Mark  K.  Boyle,  10  West  Broadway, 
Suite  400.  Salt  Lake  City,  UT  84101. 
To  operate  as  a  common  carrier, 
motor  vehicle,  in  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting products  manufactured  and 
used  by  petroleum  refineries.  In  bulk, 
between  points  in  Sanpete  County. 
UT,  on  the  one  hand,  and,  on  the 
other,  points  In  AZ,  CA.  CO,  ID,  KS, 
MT,  NE,  NV,  NM,  ND,  OK,  OR.  SD, 
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TX.  DT.  WA.  and  WY.  (Hearing  site: 
Salt  Lake  City.  DT.) 

MC  110328  (Sub-ISF).  fUed  January 
10.  1979.  AppUcant:  ROY  A.  LEI- 
PHART  TRUCKING.  INC..  1298  Tor- 
onita  Street.  York.  PA  17402.  Repre- 
sentative: Charles  E.  Creager.  1329 
Pennsylvania  Avenue.  P.O.  Box  1417, 
Hacerstown,  MD  21740.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  auto- 
motive  carpet,  automotive  ciuhioninff. 
and  automotive  lining,  from  the  facili- 
ties of  C.H.  Masland  8c  Sons  Co.,  at  or 
near  Carlisle,  PA,  to  the  facilities  of 
Pord  Motor  Co.,  at  or  near  Mahwah. 
NJ.  (Hearing  site:  Harrisburg.  PA. ) 

MC  110420  (Sub-793F).  fUed  Novem- 
ber 30.  1978.  Applicant:  QUALITY 
CARRIERS,  INC.,  P.O.  Box  186, 
Pleasant  Prairie,  WI  53158.  Repre- 
sentative: John  R.  Sims.  Jr..  915  Penn- 
sylvania Bldg..  425  13th  Street.  NW., 
Washington,  DC  20004.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  of  foreign  commerce,  over 
Irregular  routes,  transporting  liquid 
chemicals,  in  bulk,  in  tank  vehicles, 
from  Baltimore,  MD,  to  points  in  IL 
and  WI.  (Hearing  site:  Baltimore.  MD. 
or  Washington.  DC.) 

MC  111434  (8ub-97F),  filed  Decem- 
ber 4,  1978.  Applicant:  CKDN  WARD. 
INC.  241  West  4«th  Avenue.  Denver. 
CO  80216.  RepresenUtlve:  J.  Albert 
Sebald.  1700  Western  Federal  Build- 
ing. Denver,  CO  80202.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irrecular  routes,  transporting  /ly  ash, 
in  bulk,  in  tank  vehicles,  from  points 
in  WY,  to  points  in  CO.  MT.  and  SD 
(Hearing  site:  Denver.  CO.) 

MC  112248  (Sub-4F),  filed  January 
15,  1979.  Applicant:  ALL  STATE 
TRUCK  LINES.  INC.,  P.O.  Box  2427. 
474  North  Poster  Drive.  Baton  Rouge, 
LA  70821.  Representative:  Edward  A. 
Winter.  235  Rosewood  Drive.' Metalrie. 
LA  70005.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  iron  and  steel  ar- 
ticles, from  the  facilities  of  Armco 
Steel.  Inc.,  in  East  Baton  Rouge 
Parish,  LA,  to  points  in  AL.  AR.  FL, 
GA.  MS.  OK.  TN.  and  TX.  (Hearing 
site:  Baton  Rouge  or  New  Orleans. 
LA.) 

MC  112713  (Sub-237F),  filed  Decem 
ber  29.  1978.  Applicant:  YELLOW 
FREIGHT  SYSTEM.  INC..  P.6.  Box 
7270.  Shawnee  Mission.  KS  66207. 
Representative:  John  M.  Records 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, transporting  general  commod- 
ities (except  thoae  of  unusual  value, 
ctasaes  A  and  B  explosives,  household 
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goods  as  defined  by  the  Commission. 
commodities  In  bulk,  and  those  requir- 
ing special  equipment),  serving  the 
facilities  of  Continental  Oil  Company. 
Conquista  Project,  at  or  near  Falls 
City.  TX.  as  an  off-route  point  in  con- 
nection with  carrier's  otherwise  au- 
thorized regular-route  operations. 
(Hearing  site:  San  Antonio  or  Dallas. 
TX.) 

MC  114273  (Sub-503F),  filed  Decem- 
ber 21.  1978.  Applicant:  CRST,  INC., 
P.O.  Box  68,  Cedar  Rapids,  lA  52406. 
Representative:  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  IrregTilar  routes,  trans- 
porting (1)  laicn  and  garden  care  prod- 
ucts. a.nd  farm  fertilizers,  (except  com- 
modities In  bulk,  in  tank  vehicles),  and 
(2)  animal  feed  and  feed  ingredients, 
and  com  cob  products.  In  bags,  from 
Toledo,  Maumee.  and  Holland.  OH,  to 
points  In  CO.  lA.  KS,  MN.  MO.  NE, 
and  WI.  Condition:  The  certificate  to 
be  issued  here  shall  be  limited  to  a 
period  expiring  2  years  from  its  date 
of  issue,  unless,  prior  to  its  expiration 
(but  not  less  than  6  months  prior  to  Its 
expiration),  applicant  files  a  petition 
for  permanent  extension  of  the  certifi- 
cate. (Hearing  site:  Chicago.  IL.  or 
Washington.  DC.) 

MC  114273  (Sub-S09F),  fUed  Decem- 
ber 28.  1978.  Applicant;  CRST,  INC., 
P.O.  Box  68.  Cedar  Rapids.  lA  52406. 
Representative:  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  chemicals  and  fertilizers, 
(except  commodities  in  bulk,  in  tank 
vehicles),  and  (2)  iron  and  steel  arti- 
cles, (a)  from  Carteret,  NJ,  Chesa- 
peake and  Norfolk,  VA.  Columbus, 
OH.  and  Trenton  and  Wyandotte.  MI, 
to  West  Des  Moines,  I  A.  and  (b)  from 
Plqua,  OH.  to  West  Des  Moines,  lA. 
Condition:  The  certificate  to  be  issued 
here  shall  be  limited  to  a  period  expir- 
ing 2  years  from  its  date  of  issue, 
unless,  prior  to  its  expiration  (but  not 
less  than  6  months  prior  to  Its  expira- 
tion), applicant  files  a  petition  for  per- 
manent extension  of  the  certificate. 
(Hearing  site:  Chicago.  XL.  or  Wash- 
ington. DC.) 

MC  114273  (Sub-510F).  filed  Decem 
ber  26.  1978.  Applicant;  CRST.  INC., 
P.O.  Box  68.  Cedar  Rapids.  lA  52406. 
Representative:  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  lnter3tate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting foodstuffs  (except  in  bulk,  in 
tank  vehicles),  from  Richmond.  VA.  to 
points  In  CO.  lA.  IL.  KS.  KY.  MN. 
MO,  NE,  OH.  and  WL  Condition:  The 
certificate  to  be  issued  here  shall  be 


limited  to  a  period  expiring  2  years 
from  its  date  of  issue,  unless,  prior  to 
Its  expiration  (but  not  less  than  6 
months  prior  to  Its  expiration),  appli- 
cant files  a  petition  for  permanent  ex- 
tension of  the  certificate.  (Hearing 
site:  Chicago,  IL.  or  Washington.  DC.) 

MC  114273  (Sub-512F).  fUed  Decem- 
ber 29.  1978.  Applicant;  CRST.  INC.. 
P.O.  Box  68.  Cedar  Rapids,  lA  52406. 
Representative:  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  from 
the  facilities  of  Jones  &  Laughlln 
Steel  Corporation,  at  Aliqulppa  and 
Pittsburgh,  PA,  to  Rock  Island,  IL. 
and  points  in  MN,  NE,  and  SD.  Condi- 
tion: The  certificate  to  be  Issued  here 
shall  be  limited  to  a  period  expiring  2 
years  from  its  date  of  issue,  unless, 
prior  to  Its  expiration  (but  not  less 
than  6  months  prior  to  Its  expiration), 
applicant  files  a  petition  for  perma- 
nent extension  of  the  certificate. 
(Hearing  site:  Chicago.  lU  or  Wash- 
ington. DC.) 

MC  114273  (Sub-513F),  fUed  Decem- 
ber 29,  1978.  Applicant:  <^RST,  INC.. 
P.O.  Box  68.  Cedar  Rapids,  lA  52406. 
Representative:  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting cranes  and  excavators,  and  at- 
tachments and  parts  tor  cranes  and 
excavators,  from  Cedar  Rapids.  LA.  to 
point  In  IL,  IN.  KY.  MD.  ML  NJ.  NY, 
OH.  PA,  VA,  and  WV.  Condition:  The 
certificate  to  be  Issued  here  shall  be 
limited  to  a  period  expiring  2  years 
from  its  date  of  Issue,  unless,  prior  to 
Its  expiration  (but  not  less  than  6 
months  prior  to  its  expiration),  appli- 
cant files  a  petition  for  permanent  ex- 
tension of  the  certificate.  (Hearing 
site:  Chicago,  IL.  or  Washington.  DC.) 

MC  114273  (Sub-514F).  filed  Decern 
ber  29,  1978.  Applicant:  CRST,  INC.. 
P.O.  Box  68.  Cedar  Rapids.  lA  52406. 
Representative;  Kenneth  L.  Core 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting plastic  materials  (except  In 
bulk.  In  tank  vehicles),  from  Kobuta. 
PA.  to  Waukegan.  IL.  Keokuk.  lA. 
Kansas  City  and  St.  Louis.  MO.  Albert 
Lea,  MN,  and  Elkhart.  IN.  Condition: 
The  certificate  to  be  Issued  here  shall 
be  limited  to  a  period  expiring  2  years 
from  Its  date  of  Issue,  unless,  prior  to 
Its  expiration  (but  not  less  than  6 
months  prior  to  it«  expiration),  appli- 
cant files  a  petition  for  permanent  ex- 
tension of  the  certificate.  (Hearing 
site:  Chicago,  IL,  or  Washington.  DC.) 


MC  114604  (8ub-62F).  filed  Novem- 
ber 21.  1978.  Applicant:  Caudell  Trans- 
port. Inc.,  P.O.  Drawer  I.  Forest  Park. 
GA  30050.  Representative:  Frank  D. 
Hall.  Suite  713.  3384  Peachtree  Rd. 
NE.,  Atlanta,  GA  30326.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  food 
products,  citrus  products,  and  citrus 
byproducts,  from  the  facilities  of  Tro- 
plcana  Products,  Inc.,  In  Manatee  and 
St.  Lucie  Counties,  fl.^  to  points  in 
LA,  AR,  MS,  AL.  GA.  SC.  TN.  NC.  VA. 
MD,  and  DC.  (Hearing  site:  Atlanta, 
GA.) 

MC  115311  (Sub-320F).  filed  October 
23,  1978,  previously  noticed  in  the  Fed- 
eral Register  of  January  4,  1979.  Ap- 
plicant: J  &  M  TRANSPORTATION 
CO..  INC.,  P.O.  Box  488,  MUledgeville. 
GA  31061.  Representative:  Paul  M. 
DanleU,  P.O.  Box  872.  Atlanta,  GA 
30301.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  newsprint, 
from  points  in  Richmond  County.  GA. 
to  points  in  AL.  AR.  FL.  KY.  KS.  LA, 
MS,  OK,  NC,  SC,  TN.  TX,  and  VA; 
and  (2)  materials,  equipment,and  sup- 
plies used  in  the  manufacture  and  dis- 
tribution of  newsprint  (except  com- 
modities In  bulk),  in  the  reverse  direc- 
tion. (Hearing  site:  Atlanta,  GA.) 

Nora— This  republication  states  the  desti- 
nation of  8C,  and  deletes  SD  as  a  destina- 
tion. 

MC  115331  (Sub-477P),  filed  Decem- 
ber 14,  1978.  Applicant:  TRUCK 
TRANSPORT  INCORPORATED,  a 
Delaware  Corporation.  29  Claytln  Hills 
Lane.  St.  Louis,  MO  63131.  Repre- 
sentative: J.  R.  Ferris,  230  St.  Clair 
Ave..  East  St.  Louis,  IL  62201.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting materials  and  supplies  used  in 
the  manufacture  and  production  of 
glass  fiber  products,  between  point  In 
the  United  SUtes  (except  AK  and  HI), 
restricted  to  the  transportation  of 
traffic  destined  to  the  facilities  of 
Owens-Coming  Fiberglas  Corporation. 
(Hearing  site:  St.  Louis,  MO.  or  Wash- 
ington, DC.) 

MC  115496  (Sub-109F),  filed  Decem- 
ber 5,  1978.  Applicant:  LUMBER 
TRANSPORT,  INC.,  P.O.  Box  111, 
Cochran,  GA  31014.  Representative: 
Virgil  H.  Smith.  Suite  12,  1587  Phoe- 
nix Blvd.  Atlanta.  GA  30349.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting lumber,  particleboard,  and 
composition  board,  from  the  facilities 
of  Plywood  Panels.  Inc..  at  New  Ore- 
leans.  LA.  to  points  In  AL,  FL,  GA. 
KY,  NC.  OH.  SC.  TN.  and  VA.  (Hear- 
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ing  site:  Atlanta,  GA,  or  New  Orleans, 
LA.) 

MC  115826  (Sub-368F),  FUed  Novem- 
ber 28.  1978.  Applicant:  W.  J.  DIGBY, 
INC.,  a  Nevada  Corporation,  6015  East 
S8th  Ave.,  Commerce  City,  CO  80022. 
Representative:  Howard  Gore  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  conunerce,  over 
Irregular  routes,  transporting  rubber 
tires  and  tubes,  and  accessories  for 
rubber  tires  and  tubes,  (1)  from  Hunts- 
vllle,  AL,  Kansas  City,  MO,  Buffalo, 
NY,  Dayton.  OH.  Oklahoma  City.  OK. 
and  Conshohocken,  PA,  to  points  in 
AZ,  CA,  CO.  ID.  NV,  NM.  OR.  UT, 
WA,  and  WY,  and  (2)  Carson,  CA.  to 
poinU  In  AZ  and  NV.  (Hearing  site: 
Denver.  CO.) 

MC  115826  (Sub-369F).  filed  Novem- 
ber 28.  1978.  Applicant:  W.  J.  DIGBY, 
INC.,  a  Nevada  corporation.  6015  East 
58th  Ave.,  Commerce  City,  CO  80022. 
Representative:  Howard  Gore  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  floor 
covering,  and  (2)  materials,  equip- 
ment, and  supplies  used  in  the  instal- 
lation and  maintenance  of  floor  cover- 
ing, between  Rabun  Gap,  Dalton,  and 
Chatsworth,  GA.  McGehee.  AR.  Chat- 
tanooga, TN.  Glasgow,  VA.  Elk  Grove 
Village.  IL,  Willow  Grove,  Fogelsville, 
Lancaster,  and  East  Hempfleld,  PA,  on 
the  one  hand,  and.  on  the  other, 
points  in  AZ,  CA.  NV.  and  OR.  (Hear- 
ing site:  Denver.  CO.) 

MC  116300  (Sub-40P),  fUed  Decem- 
ber 4,  1978.  Applicant:  NANCE  AND 
COLLUMS.  INC..  P.O.  Drawer  J,  Fern- 
wood,  MS  39635.  Representative: 
Harold  D.  Miller.  Jr..  17th  Floor.  De- 
posit Guaranty  Plaza,  P.O.  Box  22567. 
Jacksdn,  MS  39205.  To  operate  as  a 
commx)n  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  salt  and 
salt  products,  from  the  facilities  of 
CargUl.  Inc..  at  or  near  Florence.  AL, 
to  points  In  AL.  GA,  MS,  and  TN. 
(Hearing  site:  Memphis,  TN.) 

MC  116300  (Sub-42F),  filed  Novem- 
ber 30.  1978.  Applicant:  NANCE  AND 
COLLUMS,  INC..  P.O.  Drawer  J,  Fern- 
wood.  MS  39635.  Representative: 
Harold  D.  Miller.  Jr.,  17th  Floor,  De- 
posit Guaranty  Plaza,  P.O.  Box  22567, 
Jackson,  MS  39205.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  slab 
doors,  from  Mobile,  AL,  to  points  In 
AR.  LA,  MS,  and  TX.  (Hearing  site: 
MobUe.  AL.) 

MC  117574  (Sub-324F),  ffled  Novem- 
ber 29,  1978.  Applicant:  DAILY  EX- 
PRESS, INC..  P.O.  Box  39,  1076  Har- 
risburg Pike.  Carlisle.  PA  17013.  Rep- 
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resentatlve:  James  W.  Hagar.  P.O.  Box 
1166.  100  Pine  Street.  Harrisburg.  PA 
17108.  To  operator  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  fabricated  steel 
products,  steel  plate*,  silos,  and  pres- 
sure vessels,  from  the  facilities  of 
American  Alloy  Steel.  Inc..  at  or^ar 
Tucker.  GA.  to  points  in  the  Umted 
States  (except  GA.  AK.  and  HI). 
(Hearing  site:  Atlanta.  GA,  or  Wash- 
ington, DC.) 

MC  117940  (Sub-304F).  filed  Decem- 
ber 4,  1978.  Applicant:  NATIONWIDE 
CARRIERS,  INC..  P.O.  Box  104. 
Maple  Plain,  MN  55359.  Representa- 
tive: Allan  L.  jnmmerman  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  such 
commodities  as  are  dealt  in  or  used  by 
discount  and  variety  stores,  (except 
foodstuffs  and  commodities  in  bulk), 
from  the  facilities  of  K  Mart  Corpora- 
tion, at  Charlotte.  NC,  to  the  facilities 
of  K  Mart  Corporation,  at  points  In 
IL,  IN.  LA.  MI.  MN.  MO.  OH.  and  WI. 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  the  indicated  destina- 
tions. (Hearing  site:  Detroit.  MI.) 

MC  118959  (Sub-194F),  fUed  January 
24.  1979.  Applicant:  JERRY  LIPPS, 
INC.,  a  Florida  corporation,  130  S. 
Frederick  St.,  Cape  Girardeau,  MO 
63701.  Representative:  Donald  B. 
Levine,  39  S.  La  Salle  St..  Chicago,  IL 
60603.  To  operate  as  a  commxm  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  bakery  goods 
(except  frozen),  from  the  facilities 
used  by  Mother's  Cookie  Company,  a 
Division  of  Beatrice  Foods,  Inc.,  at  or 
near  Louisville,  KY,  to  those  points  In 
the  United  States  in  and  east  of  ND, 
SD.  NE.  KS,  OK.  and  TX,  and  (2)  ma- 
terials, equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
bakery  goods,  (except  commodities  in 
bulk),  in  the  reverse  direction.  (Hear- 
ing site:  Chicago.  IL,  or  Louisville. 
KY.) 

MC  119493  (Sub-250F),  filed  Decem- 
ber 28.  1978.  Applicant:  MONKEM 
COMPANY.  INC..  P.O.  Box  1196. 
Joplin.  MO  64801.  Representative: 
Thomas  D.  Boone  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  or  used  by  discount  or 
variety  stores  (except  commodities  in 
bulk),  from  points  in  AL,  AR.  CA.  CT. 
FL.  GA,  lA,  IL,  IN.  MA,  MI.  MN.  NC. 
NJ.  NM.  NY.  OK.  PA.  SC.  TX.  VA. 
and  WI.  to  the  faculties  of  Wal-Mart 
Stores.  Inc.,  at  points  In  AR.  (Hearing 
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lite:  Port  Smith.  AR.  or  Kansas  City. 
MO.) 

BfC  119700  (Sub-49F).  fUed  October 
n.  1978.  AppUcant:  STEEL  HAUL- 
ERS. INC..  a  Kansas  corporation.  306 
Ewlng  Ave..  Kansas  City.  MO  64125. 
Representative:  Prank  W.  Taylor,  Jr.. 
Suite  600.  1221  Baltimore  Ave..  Kansas 
City.  MO  64105.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1) 
lumber,  lumber  mill  products,  traii- 
boartL,  particleboard,  composition 
board,  insviatiOTi.  piling,  posts,  and 
poles,  and  (2)  construction  materials, 
(except  conmiodities  in  bulk  and  those 
commodities  named  in  (1)  above),  from 
points  in  TX.  to  points  in  AR.  CO.  LA. 
IL.  IN,  KS.  LA,  MI.  MN.  MO.  MS,  ND, 
NM.  OH.  OK.  SD.  WI,  and  WY.  (Hear- 
ing site:  New  Orleans.  LA.  or  Houston. 
TX.) 

MC  121496  (Sub-15P).  fUed  Novem 
ber  28,  1978.  Applicant:  CANGO  COR- 
PORATION, Suite  2900.  1100  Milam 
Bldg.,  Houston.  TX  77002.  Representa- 
tive: E.  Stephen  Heisley.  80S  McLach- 
len  Bank  Bldg..  666  Eleventh  St.,  NW., 
Washington,  DC  20001.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  latex 
and  latex  compounds.  In  bulk,  in  tank 
vehicles,  from  points  In  Hamilton 
County.  TN.  to  points  In  AL.  AR.  CT, 
DE,  PL.  GA,  IL.  IN,  KY.  LA.  MA,  MD. 
ME.  MI,  MN,  MS  NC.  NE.  NH.  NJ, 
NY,  OH,  OK.  PA,  RI,  SC.  TX.  TN,  VA. 
VT.  WI.  WV.  and  DC.  (Hearing  site: 
Knoxvllle.  TN.) 

MC  123744  (Sub-47P),  filed  Decem- 
ber 4,  1978.  Applicant:  BUTLER 
TRUCKING  COMPANY,  a  corpora 
tion,  P.O.  Box  88,  Woodland,  PA 
16881.  RepresenUtive:  Christian  V. 
Graf.  407  North  Front  Street.  Harrls- 
burg,  PA  17101.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  ( 1 )  brick 
from  Morral  and  Caledonia.  OH.  to 
points  in  PA,  NY.  NJ,  DE,  VA,  MD, 
CT,  MA.  RI.  VT.  NH.  and  ME.  and 
from  Manassas.  VA.  to  points  in  PA 
and  NY:  and  (2)  materials  used  In  the 
manufacture  of  and  distribution  of 
brick,  from  points  in  PA.  NY.  NJ, 
DE,VA.  MD,  CT,  MA.  RI,  VT,  NH.  and 
ME  to  Morral  and  Caledonia,  OH. 
(Hearing  site:  Washington,  DC.  or 
Harrlsburg.  PA.) 

MC  123987  (Sub-12F).  fUed  Decem- 
ber 8.  1978.  Applicant:  JEWETT 
SCOTT  TRUCK  LINE.  INC.,  Box  267, 
Mangum.  OK  73554.  RepresenUtive: 
John  C.  Sims,  P.O.  Box  01236.  Lub- 
bock. TX  79408.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregiilar  routes,  transporting  lumber 
and   lumber  products,    from   Payson. 
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Fredonla.  and  Whlteriver,  AZ.  and 
Panguitch,  UT,  to  points  In  OK  and 
TX.  (Hearing  site:  Oklahoma  City, 
OK.  or  Phoenix.  AZ.) 

MC  124078  (Sub-934F),  fUed  January 
24,  1978.  Applicant:  SCHWERMAN 
TRUCKING  CO..  a  corporation.  611 
South  28th  Street.  Milwaukee.  WI 
53215.  Representative:  Richard  H.  Pre- 
vette.  P.O.  Box  1601.  Milwaukee.  WI 
53201.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  commxxiities.  In 
bulk.  (1)  between  those  points  In  the 
United  SUtes  In  and  east  of  ND.  SD. 
NE,  KS,  OK.  and  TX.  and  (2)  between 
those  points  In  the  States  named  in  ( 1 ) 
above,  on  the  one  hand,  and.  on  the 
other,  those  points  in  the  United 
SUtes  in  and  west  of  MT.  WY.  CO. 
and  NM  (except  AK  and  HI),  restrict- 
ed (1)  and  (2)  above  to  the  transporU- 
tion  of  traffic  originating  at  or  des- 
tined to  the  facilities  of  Owens-Illi- 
nois. Inc.  (Hearing  site:  Detroit.  MI.) 

MC  124078  (Sub-935F).  filed  January 
29.  1979.  Applicant:  SCHWERMAN 
TRUCKING  CO..  a  corporation.  611 
South  28th  Street.  MUwaukee,  WI 
53215.  RepresenUtive:  Richard  H.  Pre- 
vette,  P.O.  BOX  1601.  Milwaukee.  WI 
53201.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  IntersUte  or 
foreign  commerce,  over  Irregular 
routes,  transporting  mineral  filler, 
from  Anderson.  TN.  to  points  in  AL. 
(Hearing  site:  Birmingham.  AL.) 

MC  124078  (Sub-936F).  filed  January 
29.  1979.  Applicant:  SCHWERMAN 
TRUCKING  CO..  a  corporation.  611 
South  28th  Street.  Milwaukee.  WI 
53215.  RepresenUtive:  Richard  H.  Pre- 
vette.  P.O.  Box  1601.  Milwaukee.  WI 
53201.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  IntersUte  or 
foreign  conunerce,  over  Irregular 
routes,  transporting  cement,  from  At- 
lanta, GA.  to  polnU  In  FL.  (Hearing 
site:  Birmingham.  AL.) 

MC  124160  (Sub-25F),  fUed  Decem- 
ber 5,  1978.  Applicant:  SAVAGE 
BROTHERS.  INCORPORATED,  585 
South  500  East,  American  Fork,  UT 
84003.  RepresenUtive:  Lon  Rodney 
Kump.  333  East  Fourth  South.  Salt 
Lake  City,  UT  84111.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  lime  and 
limestone  products.  In  bulk,  from 
points  in  NV  to  Rowley.  UT.  and  the 
facilities  of  Union  Power  &  Light  Co.. 
at  or  near  Huntington  and  Castle 
Dale.  UT.  (Hearing  site:  Salt*  Lake 
City.  UT.  or  Los  Angeles.  CA.) 

MC  124170  (Sub-106F).  fUed  Decem- 
ber 5.  1978.  Applicant:  FROSTWAYS, 
INC..  3000  Chrysler  Service  Dr..  De- 
troit. MI  48207.  RepresenUtive:  WU- 
11am  J.  Boyd.  600  Enterprise  Dr..  Suite 


222.  Oak  Brook.  IL  60521.  To  operate 

as  a  common  carrier,  by  motor  vehicle. 
In  IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  frozen 
foods,  from  the  facilities  of  General 
Foods  Corporation,  at  Avon.  NY.  to 
polnU  in  MD.  OH.  PA.  and  WV.  (Hear- 
ing site:  New  York,  NY.  or  Washing- 
ton. DC.) 

MC  124170  (Sub-107F),  filed  Decem- 
ber 5.  1978.  Applicant:  FROSTWAYS, 
INC..  3000  Chrysler  Service  Dr..  De- 
troit, MI  48207.  Representative:  Wil- 
liam J.  Boyd.  600  Enterprise  Dr..  Suite 
222.  Oak  Brook.  IL  60521.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
irregular  routes,  transorting  (1)  sugar 
(except  in  bulk),  from  Brooklyn.  NY, 
Philadelphia.  PA.  and  Baltimore.  MD. 
to  points  In  IL.  IN.  and  OH;  and  (2) 
foodstujfs,  from  the  facilities  of  Ameri- 
can Sugar,  Division  of  Amstar  Corpo- 
ration, at  Pitman.  NJ,  to  points  In  IL. 
IN.  and  OH.  (Hearing  site:  New  York. 
NY,  or  Washington.  DC.) 

MC  124174  (Sub-125F),  fUed  Novem- 
ber 20,  1978.  Applicant:  MOMSEN 
TRUCKING  CO.,  a  corporation,  13811 
L  Street.  Omaha,  NE  68137.  Repre- 
senUtive: Karl  E.  Momsen  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  scrap 
metal  used  for  recycling,  from  the 
fsurilities  of  Saco  Steel  Company,  at 
Saco,  ME,  to  those  points  in  the 
United  SUtes  in  and  east  of  ND,  SD, 
NE.  CO.  OK.  and  TX.  (Hearing  site: 
Boston.  MA,  or  Bangor.  ME.) 

MC  124174  (Sub-126F).  filed  Decem- 
ber 1.  1978.  Applicant:  MOMSEN 
TRUCKING  CO..  a  corporation,  13811 
L  Street.  Omaha.  NE  68137.  Repre- 
senUtive: Karl  E.  Momsen  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
IntersUte  or  foreign  commerce,  over 
Irregular  routes,  transporting  alumi- 
num articles  (except  conunoditles  in 
bulk,  in  tank  vehicles),  between 
Oswego.  NY.  and  Fairmont,  WV.  on 
the  one  hand.  and.  on  the  other, 
points  In  the  United  SUtes  (except 
HI).  (Hearing  site:  CHeveland,  OH.  or 
Washington,  DC.) 

MC  124211  (Sub-347F).  filed  Decem- 
ber 11.  1978.  Applicant:  HILT  TRUCK 
LINE.  INC..  P.O.  Box  988.  D.T.S.. 
Omaha.  NE  68101.  RepresenUtive: 
Thomas  L.  Hilt  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier. 
by  motor  vehicle,  in  IntersUte  or  for- 
eign conunerce.  over  Irregular  routes, 
transporting  cleaning  compounds,  pol- 
ishing compounds,  chemicals,  waxes, 
and  janitorial  supplies,  (except  com- 
modities In  bulk),  between  Omaha, 
NE,  on  the  one  hand.  and.  on  the 
other,  points  in  AZ.  CA.  CO,  MN.  OR, 
and  WA.  (Hearing  site:  Omaha.  NE.) 


NoTV.— Dual  operations  may  be  Involved. 

MC  125433  (Sub-188F),  filed  Decem- 
ber 28,  1978.  Applicant:  F-B  TRUCK 
LINE  CO..  a  corporation.  1945  South 
Redwood  Road.  Salt  Lake  City,  UT 
84104.  RepresenUtive:  John  B.  Ander- 
son (same  address  as  applicant).  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  IntersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in  or  used  by  dealers  suid  manufactur- 
ers of  agricultural  equipment,  indus- 
trial equipment,  and  lawn  and  leisure 
products,  (except  commodities  in 
bulk),  (I)  from  Grand  Island  and  Lex- 
ington, NE,  to  poinU  in  AZ,  CA.  CO, 
ID.  IST.  NV.  NM.  OR  UT.  WA.  and 
WY,  and  (2)  from  Fowler,  CA,  to 
points  In  CO.  ID,  MT.  NV.  OR.  UT, 
WA.  and  WY.  (Hearing  site:  Chicago, 
IL.  or  Washington.  D.C.) 

MC  125533  (Sub-30F),  fUed  Decern 
ber  27.  1978.  Applicant:  GEORGE  W 
Kugler,    INC..    2800    East    Waterloo 
Road.  Akron.  OH  43209.  RepresenU 
tive:  John  P.  McMahon.  100  E.  Broad 
Street.  Colimibus.  OH  43215.  To  oper 
ate  as  a  common  carrier,  by  motor  ve- 
hicle,  in   tntersUte   or   foreign   com 
meree.   over   Irregular    routes,    trans- 
porting clay  and  refractory  products 
and  materials  and  supplies  used  In  the 
manufacture,  installation,  and  process- 
ing of  clay  and  refractory  products, 
between    the    facilities    of    Harbison 
Walker     Refractories,      Division     of 
Dresser   Industries,   Iik:..   at   or  near 
Hammond.  IN,  Fulton  and  Vandalla, 
MO,  Windham  and  Portsmouth,  OH, 
Templeton   and   Clearfield,    PA,   and 
Baltimore,  Leslie,  and  Jennings,  MD, 
on  the  one  hand,  and,  on  the  other, 
points  In  CT.  DE.  IL,  IN.  LA,  KY.  MA, 
MD.  MI.  MO.  NJ,  NY.  OH.  PA.  RI. 
TN.  VA.  WV.  WI.  and  DC.  (Hearing 
site:  Columbus,  OH.) 

MC  126719  (Sub-7F),  fUed  January 
15.  1979.  AppUcant:  CARON  TRANS- 
PORT LTD.  P.O.  Box  3464  SUtlon  D. 
Edmonton.  Alberta,  Canada  T5L  4J3. 
Representative:  Charles  A.  Murray, 
Jr..  207A  Behner  Bldg.,  2822  Third 
Ave.  N..  BUlings.  MT  ^101.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  foreign  commerce  only,  over  Irregu- 
lar routes,  transporting  hydrochloric 
(muriatic)  acid.  In  bulk.  In  tank  vehi- 
cles, from  ports  on  entry  on  the  Inter- 
national Boundary  line  between  the 
United  SUtes  and  Canada,  between 
Sweetgrass.  MT,  and  PorUl,  ND.  to 
points  in  MT,  ND,  and  WY.  under  con- 
tracU  with  Dow  Chemical  of  Canada. 
Limited,  of  Fort  Saskatchewan.  Alber- 
ta. Canada.  Saskatoon  Chemical  a  divi- 
sion of  Prince  Albert  Pulp  Company 
Limited,  of  Saskatoon,  Saskatchewan. 
Canada,  Hooker  Chemicals  Division  of 
Canadian  Occidental  Petroleums,  Ltd.. 
of  North  Vancouver,  British  Colimibia. 
Canada,  and  Prairie  Industrial  Cheml- 


NOnCES 

cals  Ltd.,  of  Saskatoon,  Saskatchewan, 
Canada.  (Hearing  site:  Billings  or 
Great  Falls,  MT.) 

MC  126844  (Sub-62F).  fUed  Novem- 
ber 29,  1978.  Appycant:  R.D.S. 
TRUCKING  CO..  INC.,  1713  North 
Main  Road,  Vln^land,  NJ  08360.  Rep- 
resenUtive: Kenneth  F.  Dudley,  61 1 
Church  Street,  P.O.  Box  279.  Ot- 
tumwa,  LA  52501.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
IntersUte  or  foreign  commerce,  over 
Irregular  or  routes,  transporting 
animal  feed  and  feed  ingredients, 
(except  commodities  In  bulk),  from 
the  facilities  of  Kal  Kan  Foods.  Inc., 
at  or  near  Columbus.  OH,  to  those 
points  in  the  United  States  in  and  east 
of  ND.  SD,  NE,  CO,  and  NM.  restrict- 
ed to  the  transporUtion  of  traffic 
originating  at  the  named  origin. 
(Hearing  site:  Columbus.  OH,  or  Chi- 
cago, IL,) 

MC  127204  (Sub-13F).  ffled  Novem- 
ber 21.  1978.  Applicant:  KIND8- 
VATER,  INC.,  P.O.  Box  1027.  Dodge 
City.  KS  67801.  Representative:  Clyde 
N.  Christey.  Kansas  C^redit  Union 
Bldg.  1010  Tyler.  Suite  llOL.  Topeka. 
KS  66612:  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  IntersUte 
or  foreign  commerce,  over  irregular 
routes,  transporting  anhydrous  ammo- 
nia, in  bulk,  from  the  faeilities  of 
Chevron  Chemical  Co..  near  Friend, 
KS.  to  points  in  CO,  NE,  OK.  TX.  and 
WY.  (Hearing  site:  Kansas  City.  MO.) 

MC  127689  (Sub-48F),  filed  January 
15,  1979.  Applicant:  PASCAGOULA 
DRAYAGE  COMPANY.  INC..  P.O. 
Box  987.  Hattiesburg.  MS  39401.  Rep- 
resenUtive: W.  G.  Rains  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  IntersUte 
or  foreign  commerce,  over  Irregular 
routes,  transporting  (1)  petroleum,  pe- 
troleum products,  vehicle  body  sealer, 
and  sound  deadener  compounds, 
(except  commodities  in  bulk  in  tank 
vehicles),  and  filters,  from  the  facili- 
ties of  Quaker  SUte  OU  Refining  Cor- 
poration, In  Warren  County.  MS.  to 
points  In  AL.  LA,  MS.  and  TN.  and  (2) 
petroleum,  petroleum  products,  vehicle 
body  sealer,  sound  deadener  com- 
pounds, filters,  and  materials,  eguip- 
ment  and  supplies  used  In  the  manu- 
facture and  distribution  of  the  com- 
modities In  (1)  above,  (except  conmiod- 
ities In  bulk.  In  tank  vehicles),  from 
points  in  AL,  to  the  facilities  of 
Quaker  SUte  Oil  Refining  Corpora- 
tion, in  Warren  Coimty.  MS.  restricted 
in  (1)  and  (2)  above,  to  the  transporU- 
tion of  traffic  originating  at  or  des- 
tined to  the  named  facilities.  (Hearing 
site:  Memphis.  TN.) 

MC  129226  (8ub-8F),  fUed  December 
6.  1978.  Appllcnf  TO-^ON  TRUCK- 
ING. INC..  6  Verly  Court.  Bethpage. 
NT  11714.  RepresenUtive:  Eugene  M. 
BCalkln.  Suite  6193.  5  World  Trade 
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Center.  New  York.  NY  10048.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  IntersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
In  or  used  by  retail  drug  stores, 
(except  commodities  In  bulk),  between 
Melville.  NY.  on  the  one  hand.  and.  on 
the  other,  points  in  CT  and  MA.  under 
contract  with  Genovese  Drug  Stores, 
Inc..  of  MelviUe.  NY.  (Hearing  site: 
New  York.  NY.) 

MC  129484  (Sub-4P).  fUed  November 
24,  1978.  Applicant:  MELVTN  WANG 
d.b.a.  MELVIN  WANG  TRUCKING. 
Fertile  MN  56540.  Representative: 
Gene  P.  Johnson,  P.O.  Box  2471, 
Fargo,  ND  58108.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  In- 
tersUte or  foreign  commerce,  over  ir- 
regular routes,  transporting  liguid  fer- 
tilizer and  liquid  fertilizer  ingredients. 
in  bulk,  in  tank  vehicles,  between  Hen- 
drum.  MN,  on  the  one  hand,  and.  on 
the  other,  points  in  ND,  under  con- 
tract with  Hendnmi  FertUlzer  Co., 
Inc..  of  Hendrum.  MN.  (Hearing  site: 
Fargo.  ND.) 

MC  129660  (Sub-IOF),  fUed  Decem- 
ber 4.  1978.  AppUcant:  MALLETTE 
BROTHERS  TRUCK  LINE.  INC.. 
3708  Hwy  90.  Gautier.  MS  39553.  Rep- 
resenUtive: Fred  W.  Johnson,  Jr..  1500 
Deposit  Guaranty  Plaza,  P.O.  Box 
22628.  Jackson.  MS  39205.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
Irregxilar  routes,  transporting  lumber. 
from  the  faculties  of  Newman  Lumber 
Company,  at  or  near  Gulf  port,  MS,  to 
poUits  In  CO,  DE,  FL.  IL.  IN,  KY,  MD. 
MA.  MI.  MO.  NJ.  NC.  OH.  PA.  SC. 
TN.  VA,  WV,  and  WI.  (Hearing  site: 
Gulf  port  or  Jackson.  MS.) 

MC  133566  (SUb-127F).  ffled  Decem- 
ber 5.  1978.  Applicant:  GANGLOFF  & 
DOWNHAM  TRUCKING  COMPA- 
NY, INC..  P.O.  Box  479,  Logansport, 
IN  46967.  RepresenUtive:  Thomas  J. 
Beener.  Suite  4959,  One  World  Trade 
Center.  New  York.  NY  10048.  To  oper- 
ate as  a  com,mon  carrier,  by  motor  ve- 
hicle, In  IntersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting shortening,  edible  tallow,  cook- 
ing oils,  and  margarine,  (except  com- 
modities Ui  bulk),  from  Bradley.  IL,  to 
points  in  FL.  GA,  KY,  and  TN.  (Hear- 
ing site:  New  York,  NY,  or  Chicago, 
IL.) 

MC  133866  (Sub-2F).  fUed  November 
14.  1978.  Applicant:  EVERETT 
TRUCKING,  INC.,  Route  3.  Box  28, 
Everett.  PA  15537.  RepresenUtive: 
Arthur  J.  Dlskin,  806  Prick  BuUdlng, 
Pittsburgh.  PA  15219.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  farm 
supplies,  in  dump  vehicles,  from  Balti- 
more, MD.  to  points  in  Somerset.  Bed- 
ford,   Cambria,    Blair,    Huntingdon. 
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Centre.  Clearfield,  and  Pulton  Coun- 
ties. PA.  (Hearing  site:  Pittsburgh.  PA. 
or  Washington,  DC.) 

MC  133867  (Sub-13F).  filed  Novem- 
ber 29.  1978.  Applicant:  STARUNO 
TRANSPORT  LINES.  INC.,  P.O.  Box 
1733.  Fort  Pierce,  PL  33450.  Repre- 
sentative: Harry  C.  Ames,  Jr.,  805 
McLachlen  Bank  Bldg.,  686  Eleventh 
St..  NW..  Washington,  DC  20001.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
.  merce.  over  Irregular  routes,  trans- 
porting canned  goods,  from  Johnson 
City,  NY,  to  points  in  the  United 
States  (except  AK  and  HI),  under  con- 
tract with  Douglas  Food  Service  Com- 
pany, of  Johnson  City.  NY.  (Hearing 
site:  Washington.  DC.) 

NoTC— Dual  operations  are  Involved  in 
this  proceeding. 

MC  134064  (Sub-16P).  filed  Novem- 
ber 28.  1978.  Applicant:  INTERSTATE 
TRANSPORT.  INC..  1820  Atlanta 
Highway,  Gainesville.  OA  30501.  Rep- 
resentative: Charles  M.  Williams.  350 
Capitol  Life  Center,  1600  Sherman 
-Street,  Denver.  Co  80203.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  canned 
end  preserved  foodstuffs,  from  the 
facilities  of  Heinz  U.S.A.  Division  of  H. 
J.  Heinz  Co.,  at  or  near  Pittsburgh. 
PA,  to  points  in  FL.  OA,  SC.  and  TN. 
(Hearing  site:  Pittsburgh.  PA,  or  At- 
lanta, GA.) 

MC  135364  (Sub-31F).  fUed  Novem- 
ber 29.  1978.  Applicant:  MORWALL 
TRUCKING.  INC.,  Box  76C,  R.D.  3, 
Moscow,  PA  18444.  Representative:  J. 
G.  Dail.  Jr.,  P.O.  Box  LL.  McLean.  VA 
22101.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  plastic  articles, 
and  materials,  eijuipment  and  supplies 
used  in  the  manufacture  of  plastic  ar- 
ticles, between  Norfolk.  VA.  Scran- 
torn.  PA.  and  Lebanon,  IN,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  SUtes  (except  AK  and  HI), 
under  contract  with  General  Foam 
Plastics  Corporation,  of  Norfolk,  VA. 
(Hearing  site:  Washington,  DC.) 

MC  135454  (Sub-21F).  filed  Novem- 
ber 24.  1978.  Applicant:  DENNY 
TRUCK  LINES.  INC..  893  Ridge 
Road.  Webster.  NY  14580.  RepresenU- 
tive:  John  F.  ODonnell.  P.O.  Box  238. 
Milton.  MA  02187.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  contain- 
ers and  container  closures,  from  points 
in  Butler,  Clarion.  Clearfield,  and  Jef- 
ferson Counties.  PA,  to  Rochester. 
NY.  (Hearing  site:  Rochester.  NY.) 

NoTC— Dual  operations  are  Involved  In 
this  proceeding. 


MC  135454  (Sub-22F).  filed  Decem- 
ber 4.  1978.  Applicant:  DENNY 
TRUCK  LINES.  INC.,  893  Ridge 
Road,  Webster,  NY  14580.  Representa- 
tive: Francis  P.  Barrett.  60  Adams 
Street.  Milton,  MA  02187.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  contain- 
ers and  container  closures,  from  the 
facilities  of  Independent  Can  Co..  at 
Baltimore.  MD,  to  points  In  PA.  (Hear- 
ing site:  Washington,  DC.) 

NoTC— Dual  operations  are  Involved  in 
this  proceeding. 

MC  136848  (Sub-24F).  filed  January 
24,  1979.  Applicant:  JAMES  BRUCJE 
LEE  &  STANLEY  LEE.  a  partnership, 
d.b.a.  LEE  CONTRACT  CARRIERS. 
Old  Route  66,  P.O.  Box  48.  Pontlac,  IL 
61764.  Representative:  Edward  F. 
Stanula.  837  East  162nd  Street.  South 
Holland.  IL  60473.  To  operate  as  a 
contract  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  tcrought 
steel  tubing,  (1)  from  the  facilities  of 
Aladdin  Steel.  Inc..  at  or  near  Gille- 
spie. IL,  to  Winf  ield.  AL.  Harrison  and 
Springdale,  AR,  Pittsburg,  KS,  De- 
troit, Holland,  and  Ludington.  MI, 
Albert  Lea,  Mora,  and  St.  Paul,  &fN. 
Wyoming.  NY.  Columbus,  Holland, 
and  Youngstown.  OH,  Chlckasha  and 
Healdton.  OK,  Montgomeryville  and 
Paradise,  PA.  Boyd  and  Houston,  TX. 
Charleston.  WV.  Eau  C:iaire.  WI.  and 
points  In  IN.  KY.  MO,  and  SD.  and  (2) 
from  East  Chicago,  IN,  to  the  facilities 
of  Aladdin  Steel.  Inc.,  at  or  near  Gille- 
spie. IL.  under  contract  In  (1)  and  (2) 
above  with  Aladdin  Steel.  Inc.,  of  Gil- 
lespie IL.  (Hearing  site:  Chicago,  IL.) 

MC  138157  (Sub-102F),  fUed  Novem- 
ber 27.  1978.  Applicant:  SOUTHWEST 
EQUIPMENT  RENTAL.  INC..  d.b.a. 
SOUTHWEST  MOTOR  FREIGHT,  a 
California  Corporation,  2931  South 
Market  St..  Chattanooga,  TN  37410. 
Representative:  Patrick  E.  Quinn.  P.O. 
Box  9596,  Chattanooga.  TN  37412.  To 
operate  as  a  common  carrier,  by  motor 
vehicle.  In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting clay  building  products,  (except 
commodities  in  bulk),  from  the  facili- 
ties of  Pacific  Clay  Products,  Inc.,  at 
or  near  Alberhill  and  Santa  Fe 
Springs.  CA,  to  those  points  in  the 
United  States  in  and  east  of  ND.  SD. 
NE.  KS,  OK,  and  TX.  (Hearing  site: 
Los  Angeles,  CA.) 

NoTB.— Dual  operations  are  involved. 

MC  138157  (8ub-104F).  fUed  Decem- 
ber 8.  1978.  Applicant:  SOUTHWEST 
EQUIPMENT  RENTAL.  INC..  d.b.a. 
SOUTHWEST  MOTOR  FREIGHT,  a 
California  Corporation,  2931  South 
Market  St..  Chattanooga.  TN  37410. 
Representative:  Patrick  E.  Quinn,  P.O. 
Box  9596.  Chattanooga.  TN  37412.  To 


operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting dehydrated  noodles  and  dehy- 
drated soup,  from  the  facilities  of 
Nissin  Foods  (USA)  Company,  Inc.,  at 
or  near  Lancaster.  PA.  to  those  points 
in  the  United  States  In  and  east  of  ND. 
SD,  NE,  KS,  OK,  and  TX.  (Hearing 
site:  Washington,  DC.) 

NoTC— Dual  operations  are  involved. 

MC  138890  (Sub-14F).  filed  Decem- 
ber 4.  1978.  Applicant:  MOODIE,  INC., 
301  Acorn  St.,  Stevens  Point,  WI 
54481.  Representative:  Wayne  W. 
Wilson,  150  E.  Gilnum  St.,  Madison. 
WI  53703.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  interstate 
or  foreign  coqimerce.  over  irregular 
routes,  transporting  foodstuffs,  and 
materials,  equipment,  and  supplies 
used  in  the  manufacture  or  distribu- 
tion of  foodstuffs,  (except  commodities 
in  bulk.  In  tank  vehicles),  between 
points  in  Portage  County.  WI.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  United  SUtes  (except  AK  and  HI). 
(Hearing  site:  Stevens  Point  or  Madi- 
son. WI.) 

MC  139006  (Sub-4F),  fUed  November 
28.  1978.  Applicant:  RAPIER  SMITH, 
R.R.  5,  Loretto  Road,  Bardstown,  KY 
40004.  Representative:  Robert  H. 
Klnker,  314  W.  Main  St.,  P.O.  Box  464. 
Frankfort.  KY  40602.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  malt 
beverages  in  containers,  from  colum- 
bus  and  CinclnnatlMDH,  to  Bardstown, 
KY.  (Hearing  site:  Bardstown.  KY.) 

MC  139273  (Sub-5F),  filed  December 
28,  1978.  Applicant:  KINGS  COUNTY 
TRUCK  LINES,  a  corporation,  P.O. 
Box  1016.  Tulare.  CA  93274.  Repre- 
sentative: Manuel  E^spinola,  (same  ad- 
dress as  applicant).  To  operate  as  a 
contract  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  conunerce,  over 
irregular  routes,  transporting  ice 
cream  and  ice  cream  topping,  sherbert, 
water  ice,  frozen  yogurt,  and  cakes, 
from  the  facilities  of  Baskin-Robbins, 
Inc.,  at  or  near  Burbank  CA,  to  the 
facilities  of  Baskin-Robbins,  Inc.,  at  or 
near  Anaconda,  Billings,  Bozeman, 
Butte,  Great  Falls,  Helena,  Kalispell. 
and  Missoula,  MT,  under  contract 
with  Baskin-Robbins,  Inc.,  of  Burbank, 
CA.  (Hearing  site:  Los  Angeles  or  San 
Francisco,  CA.) 

MC  139629  (Sub-5F),  fUed  January 
19,  1979.  Applicant:  BOOTH  REFRIG- 
ERATED LINES,  INC..  1308— 16th 
Ave..  Central  City,  NE  68826.  Repre- 
sentative: James  F.  Crosby,  P.O.  Box 
37205,  Omaha.  NE  68137.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  frozen 
foods,  from  the  facilities  of  Delicious 


Foods  Co..  at  or  near  Grand  Island. 
NE.  to  points  in  AL,  FL.  GA.  IN.  KY. 
MO.  NC.  ND.  OH.  SC,  and  TN.  (Hear- 
ing site:  Omaha.  NE.) 

MC  139906  (Sub-24F).  fUed  Decem- 
ber 4.  1978.  Applicant:  INTERSTATE 
CONTRACTT  CARRIER  CORP..  a 
Delaware  corporation.  P.O.  Box  30303, 
Salt  Lake  City,  UT  84125.  Representa- 
tive: Richard  A.  Peterson,  P.O.  Box 
81849.  Lincoln.  NE  81849.  To  operate 
as  a  common  carrier,  by  motor  vehicle. 
In  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
stereo  systems,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  stereo 
sy^ms.  (except  commodities  in  bulk, 
aiul  those  requiring  special  equip- 
ment), (a)  from  Compton.  CA.  to 
points  in  the  United  States  (except 
AK  and  HI),  and  (b)  from  New  York, 
NY.  to  Compton,  CA.  (Hearing  site: 
Lincoln.  NE,  or  Salt  Lake  City.  UT.) 

NoTB.— Dual  operations  may  be  involved 
In  this  proceeding. 

MC  139906  (Sub-26F).  filed  Decem- 
ber 4.  1978.  Applicant:  INTERSTATE 
CONTRACT  CARRIER  CORP.,  a 
Delware  corporation,  P.O.  Box  30303, 
Salt  Lake  C^ty.  UT  84125.  RepresenU- 
tlve:  Richard  A.  Peterson.  P.O.  Box 
81849.  Lincoln.  NE  68501. To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dry 
goods  and  notions,  from  Ludlow  and 
West  Warren,  MA,  to  points  in  the 
United  States  (except  AK.  HI.  and 
MA).  (Hearing  site:  Lincoln.  NE,  or 
Salt  Lake  City.  UT.) 

Note.— Dual  operations  may  be  involved 
in  this  proceeding. 

MC  140024  (Sub-134F).  fUed  Novem- 
ber 21,  1978.  Applicant:  J.  B.  MONT- 
GOMERY. INC..  a  Delaware  corpora- 
tion, 5565  East  52nd  Avenue.  Com- 
merce City.  CO  80022.  Representative: 
Jeffrey  A.  Knoll  (same  address  as  ap- 
plicant). To  operate  as  a  commx>n  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  moUi  hot  tops, 
and  exothermic  materials,  from  the 
facilities  of  Metallurgical  Service  and 
Supply.  Inc..  at  or  near  McKees  Rocks. 
PA.  to  the  faciUtles  of  CF  <b  I  Steel 
Corporation,  at  or  near  Pueblo,  CO., 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  the  indicated  destina- 
tion. (Hearing  site:  Denver  or  Pueblo, 
CO.) 

MC  140484  (Sub-36F),  fUed  Novem- 
ber 27.  1978.  AppUcant:  LESTER 
COGGINS  TRUCKING.  INC..  2671  E. 
Edison.  Aveune.  P.O.  Box  69.  Fort 
Myers,  FL  33902.  Representative: 
Frank  T.  Day  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 


eign commerce,  over  Irregtilar  routes, 
transporting  foodstuffs  (except  in 
bulk,  in  tank  vehicles),  in  vehicles 
equipped  with  mechanical  refrigera- 
tion, from  the  facilities  of  Kraft,  Inc., 
at  or  near  Lakeland.  FL,  to  points  in 
AL,  GA.  KY.  LA.  MS.  NC.  SC.  TN.  and 
VA.  (Hearing  site:  Tampa.  VL,  or  At- 
lanta. GA.) 

MC  140563  (Sub-19F).  fUed  Decem- 
ber 18,  1978.  Applicant:  W.  T.  MYLES 
TRANSPORTATION  CO.,  a  corpora- 
tion. P.O.  Box  321.  Conley.  GA  30027. 
Representative:  Archie  B.  Culbreth, 
Suite  202.  2200  Century  Parkway,  At- 
lanta, GA  30345.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  conunerce,  over 
Irregular  routes,  transporting  (1) 
newsprint  paper,  from  points  in  Laur- 
ens County,  GA.  to  points  in  AL.  AR, 
FL,  GA,  Hi,  IN.  KS.  KY,  LA.  MD.  MS/ 
MO,  NC.  OH,  OK,  PA.  SC.  TN.  TM, 
VA,  and  WV.  and  (2)  waste  newsjm- 
pers,  cores,  and  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  distribution  of  newsprint  paper, 
(except  commodities  in  bulk),  in  the 
reverse  direction.  (Hearing  site:  Atlan- 
ta. G  A.) 

Note.— Dual  operations  are  involved. 

MC  141417  (Sub-3F),  fUed  December 
4,  1978.  Applicant:  SUPER  SPEED 
DELIVERY  &  MESSENGER  SERV- 
ICE. INC..  265  Route  46.  Totowa,  NJ 
07512.  Representative:  Morton  E.  Kiel. 
Suite  6193,  5  World  Trade  Center,  New 
York,  NY  10048.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  textiles, 
from  Newburgh,  NY,  to  New  York. 
NY.  (Hearing  site:  New  York,  NY.) 

MC  142168  (Sub-3F),  fUed  January 
15,  1979.  Applicant:  CARL'S  BUTTON 
&  STITCH,  INC.,  Route  613,  Box  424, 
Payne,  OH  45880.  Representative:  Mi- 
chael M.  Briley,  300  Madison  Avenue. 
12th  Floor,  Toledo.  OH  43603.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
in  bulk,  and  those  requiring  special 
equipment).  (1)  between  the  facilities 
of  Stanadyne,  Inc.,  at  Huntsville,  AL, 
Hartford  and  Windsor,  CT,  Bellwood 
and  Marshall,  IL,  Garrett  and  Gary, 
IN,  Jacksonville,  Sanford,  and  Wash- 
ington. NC.  Dayton  and  Elyria,  OH. 
and  Pine  Grove.  PA,  on  the  one  hand, 
and  on  the  other,  points  in  AL,  CT, 
PL,  GA,  IL,  IN,  LA,  MD.  MA,  MI,  NE, 
NJ,  NY,  NC,  OH,  PA,  RI,  SC,  TN,  VA. 
WV,  and  WI,  and  (2)  from  the  facili- 
ties of  Stanadyne,  Inc.,  named  in  (1) 
above,  to  City  of  Industry.  CA,  AmarU- 
lo.  Dallas,  Houston,  and  San  Antonio. 


TX  and  Seattle,  WA.  (Hearing  site: 
Toledo,  OH,  or  Washington,  DC.) 

MC  142559  (Sub-86F),  filed  January 
22,  1979.  Applicant:  BROOKS 
TRANSPORTATION,  INC.,  3830 
KeUey  Ave.,  Cleveland,  OH  44114. 
Representative:  John  P.  McMahon. 
100  E.  Broad  St..  Columbus.  OH  43215. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  household  appliances,  and 
(2)  materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
household  appliances,  (except  com- 
modities in  bulk),  between  Eklison,  NJ. 
on  the  one  hand,  and,  on  the  other, 
points  in  GA,  IL.  IN.  MI,  and  OH. 
(Hearing  site:  Columbus,  OH,  or 
Washington,  DC.) 

Note.— D\ial  operations  may  be  involved 
in  tills  proceeding. 

MC  142679  (Sub-3F),  fUed  January 
19.  1979.  Applicant:  S.  H.  MITCHELL, 
d.b.a.  UNITED  TRUCK  LINES.  P.O. 
Box  8596.  Greensboro,  NC  27410.  Rep- 
resentative: Lawrence  E.  Lindeman, 
1032  Pennsylvania  Bldg.,  425  13th  St., 
NW.,  Washington,  DC  20004.  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
ment, over  irregular  routes,  trans- 
porting (1)  (a)  polyurethane  foam,  and 
(b)  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  poly- 
urethane foam,  from  points  in  Meck- 
lenburg County,  NC,  to  points  in  the 
United  States  (except  AK  and  HI), 
under  contract  with  Reeves  Brothers, 
Inc.,  of  New  York,  NY;  (2)  (a)  auto- 
mobile parts  and  accessories,  from  De- 
troit. Btl,  to  Norfolk,  VA,  and  (b)  plas- 
tic foam,  rubber  foam,  cellular  expand- 
ed and  sponge  pads  and  padding,  from 
Cornelius,  Wallace,  and  Greensboro, 
NC,  to  Mount  Clemens,  Utica.  Ches- 
terfield, and  Detroit,  MI.  under  con- 
tract with  Ford  Motor  Company,  of 
Dearborn,  MI:  (3)  foam  rubber  pad- 
ding, from  Corry,  PA,  to  Detroit,  Flint 
and  Lansing,  MI,  under  contract  with 
General  Motors  Corp.,  of  Detroit,  MI; 
and  (4)  automobile  parts  and  accesso- 
ries, from  Center  Line,  Warren,  and 
Marysvllle,  MI,  to  Richmond,  VA, 
under  contract  with  Chrysler  Corp.,  of 
Highland  Park,  ML  (Hearing  site: 
Washington.  DC.) 

MC  142909  (Sub-4F).  filed  January  8. 
1979.  AppUcant:  TIMBER  TRUCK- 
ING. INC..  4100  South  West  Temple, 
Salt  Lake  City.  UT  84107.  Representa- 
tive: Irene  Warr,  430  Judge  Bldg.,  Salt 
Lake  City,  UT  84111.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  conunerce,  over 
Irregular  routes,  transporting  (1) 
lumber  and  lumber  mill  products,  and 
(2)  building  materials,  (except  asphalt 
in  bulk,  and  lumber  and  lumber  mill 
products),  (a)  from  points  in  ID,  MT 
OR,  and  WA.  to  points  in  NV.  UT,  and 
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WY.  (b)  from  points  in  MT.  OR.  and 
WA.  to  points  in  ID,  (c)  from  points  in 
UT  to  poinU  In  CO.  ID.  MT.  NV.  and 
WY.  (d)  from  points  In  OR.  UT.  and 
WA.  to  points  in  AZ  and  NM.  and  (e) 
from  points  in  AZ.  to  points  in  NV, 
NM,  UT.  and  WY.  restricted  in  (c)  and 
(d)  above,  against  the  transportation 
of  gypsum  building  materials  from 
Sigurd.  UT.  Condition:  Prior  or  coinci- 
dental cancellation,  at  carrier's  written 
request,  of  its  'permit  In  MC  134729 
(Sub-No.  1).  (Hearing  site:  Salt  Lalce 
City.  UT.  or  Washington,  DC.) 

MC  143029  (Sub-2P).  fUed  January 
11.  1979.  Applicant:  MC-MOR-HAN 
TRUCKING  CO..  INC..  P.O.  Box  368, 
Shullsburg.  WI  53586.  Representative: 
Carl  L.  Steiner,  39  S.  La  Salle  St.,  Chi- 
cago. IL  60603.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  such  com- 
modities as  are  dealt  in  or  used  by  gro- 
cery and  food  business  houses,  t>e- 
tween  points  in  IL.  IN.  lA.  MI.  NM. 
MO.  NY.  OH.  PA,  and  Wl.  under  con 
tact  with  Kraft.  Inc.,  of  Chicago,  IL. 
Condition:  Prior  or  coincidental  can- 
cellation, at  carrier's  written  request, 
of  its  duplicating  authority  in  MC 
136774.  issued  November  8.  1972. 
(Hearing  site:  Chicago.  IL.) 

NoTZ.— Dual  operations  are  involved  in 
this  proceeding. 

MC  143059  (Sub-40F).  filed  Decem 
ber  20.  1978.  Applicant:  MERCER 
TRANSPORTATION  CO..  a  corpora- 
tion. P.O.  Box  35610.  Louisville.  KY 
40232.  Representative:  J.  L.  Stone 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting structural  steel  and  pipe,  be- 
tween the  facilities  of  ACT  Steel,  Inc.. 
at  points  in  the  United  SUtes  (except 
AK  and  HI),  on  the  one  hand.  and.  on 
the  other,  points  In  the  United  States 
(except  AK  and  HI),  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origins  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Louisville.  KY,  or  Washington.  DC.) 

MC  143268  (Sub-6F).  filed  January 
10.  1979.  AppUcant:  TROCHU 
TRUCKING  SERVICES.  LTD..  915 
48th  Avenue  SE.  Calgary.  Alberta, 
Canada  T2G  2A7.  RepresenUtive: 
Charles  E.  Johnson.  418  East  Rosser 
Avenue.  P.O.  Box  1982.  Bismarck.  ND 
58501.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle.  In  foreign  com- 
merce, over  irregular  routes,  trans- 
porting agrictUtuml  equipment  and 
agricultural  materials,  from  points  In 
the  United  SUtes  (except  AK  and  HI), 
to  the  ports  of  entry  on  the  Interna- 
tional Boundary  line  t>etween  the 
United  SUtes  and  Canada  In  ND  and 
MT,    under    contract    with    Walbem 
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Agri-Systems.  Ltd.,  of  Linden.  Alberta. 
Canada.  (Hearing  site:  Billings.  MT.) 

Non.— Dual  operations  are  involved  In 
this  proceedlnt. 

MC  143636  (Sub-4F).  fUed  November 
28.  1978.  Applicant:  RON  SMITH 
TRUCKING,  INC.,  R.  R.  #3.  Areola. 
IL  61910.  Representative:  Douglas.  G. 
Brown,  The  INB -Center,  Suite  555. 
One  North  Old  SUte  Capitol  Plaza. 
Springfield.  IL  62701.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  sand, 
gravel,  and  aggregates,  between  points 
in  Parlte  and  Vigo  Counties.  IN,  on  the 
one  hand,  and,  on  the  other,  points  In 
Douglas  County,  IL.  (Hearing  site:  St. 
Louis.  MO,  or  Chicago.  IL.) 

MC  144837  (Sub-IP),  filed  November 
30.  1978.  Applicant:  TWICKINGHAM 
TRUCKING  CO..  a  corjHjration.  1205 
N.  W.  Marshall.  Portland,  OR  97209. 
Representative:  Steven  R.  Schell.  12th 
Floor.  707  S.  W.  Washington,  Port- 
land. OR  97205.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  floor  co- 
verings, wall  coverings,  countertop  co- 
verings, metal  moldings,  and  adhe- 
sives,  (a)  from  Portland,  OR.  to  points 
in  Siskiyou.  Shasta,  and  Tehama 
Counties.  CA,  and  (b)  from  Los  Ange- 
les. CA,  to  Portland.  OR.  and  points  in 
Klamath.  Jackson.  Josephine,  Coos, 
Douglas.  Lane.  Benton.  Linn,  and 
Marion  Counties,  OR.  imder  contract 
with  the  Cronln  Co..  of  Portland.  OR. 
(Hearing  site:  Portland.  OR.) 

MC  144839  (Sub- IF).  fUed  January 
19.  1979.  Applicant:  MURRAY'S  EX- 
PRESS. INC.,  RFD  3.  Concord.  NH 
03301.  Representative:  Fred  L.  Potter. 
P.O.  Box  1256.  Concord.  NH  03301.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  IntersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting toilet  preparations,  soap,  and 
jewelry,  between  points  in  NH  and  VT. 
under  contract  with  Avon  Products. 
Inc..  of  Rye.  NY.  (Hearing  site:  Con- 
cord, or  Manchester.  NH.) 

MC  144900  (Sub-2F).  filed  January 
11.  1979.  Applicant:  CENTRAL  DE- 
UVERY  SERVICE  OF  MASSACHU- 
SETTS. INC..  125  Magazine  St.. 
Bostoa  MA  02119.  RepresenUtive: 
Jeremy  Kahn.  Suite  733  Investment 
Bldg.,  1511  K  Street  NW,  Washington 
DC  20005.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  IntersUte 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  dosimeters, 
and  computer  hardware,  l)etween  the 
facilities-  of  Yankee  Atomic  Electric 
Company,  at  Westborough.  MA.  on 
the  one  hand,  and,  on  the  other. 
Vernon.  VT.  Wiscanet.  ME.  and  Sea- 
brook.  NH.  (2>  tteel  tubes,  from  the 
facilities  of  Standard-Thomson  Corpo- 


ration, at  Waltham.  MA.  to  Pawtucket 
and  Providence.  RI.  and  (3)  bellows, 
from  Pawtucket  and  Providence.  RI. 
to  -the  facilities  of  Standard-Thomson 
Corporation,  at  Waltham.  MA.  (Hear- 
ing site:  Boston.  MA.) 

NoTB.— Dual  operations  may  t>e  involved 
in  this  proceeding. 

MC  145337  (Sub-3F).  fUed  December 
5.  1978.  Applicant:  P.M.E..  LTD.  P.O. 
Box  181,  Group  261.  R.R.  2.  Winnipeg. 
Manitoba.  Canada  R3C  2E:6.  Repre- 
sentative: Gene  P.  Johnson.  P.O.  Box 
2471.  Fargo.  ND  58108.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
foreign  commerce  only,  over  irregular 
routes,  transporting  (1)  canned  goods, 
and  (2)  agricultural  commodities 
which  are  otherwise  exempt  from  eco- 
nomic regulation  under  49  U.S.C. 
i  10526(aK6)  (formerly  section 
203(bK6)  of  the  IntersUte  Commerce 
Act,  when  moving  in  mixed  loads  with 
canned  goods,  from  points  in  CA  and 
OR,  to  ports  of  entry  on  the  Interna- 
tional Boundary  Line  between  the 
United  SUtes  and  Canada,  in  ND  and 
MN.  (Hearing  site:  Minneapolis  or  St. 
Paul.  MN.) 

MC  145610  (Sub-2F).  fUed  November 
29.  1978.  AppUcant:  TRUCK  AIR  OF 
GEORGIA.  INC.,  576  Lake  Mirror 
Rd..  College  Park.  GA  30349.  Repre- 
sentative: Rot>ert  E.  Bom.  Suite  508. 
1447  Peachtree  St..  NK.  Atlanta.  GA 
30309.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  IntersUte  or 
foreign  commerce,  over  Irregular 
routes,  transporting  general  commod- 
ities (except  those  of  unusual  value, 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipment),  between  Atlan- 
U.  GA.  and  points  in  NC  and  SC,  re- 
stricted to  the  transporUtion  of  traf- 
fic having  a  prior  or  subsequent  move- 
ment by  air.  (Hearing  site:  Atlanta. 
GA.) 

MC  114569  (Sub-275F).  filed  January 
17,  1979.  Applicant:  SHAFFER 
TRUCKING,  INC.,  P.O.  Box  418,  New 
Kingstown.  PA  17072.  RepresenUtive: 
N.  L.  Cummins  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier.  • 
by  motor  vehicle,  in  IntersUte  or  for- 
eign commerce,  over  Irregular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  com- 
modities In  bulk,  and  those  requiring 
special  equipment).  (1)  from  the  facili- 
ties of  the  Southeastern  Michigan 
Shippers  Co-operative  Association  at 
Detroit,  MI.  to  Philadelphia,  PA.  New 
York,  NY.  Boston  and  Worcester.  MA. 
Los  Angeles  and  and  San  Francisco. 
CA.  SeatUe.  WA.  Portland.  OR. 
Denver.  CO,  Dallas  and  Houston.  TX. 
Atlanta,  GA.  and  Kansas  City,  MO.  re- 
stricted to  the  transportatkm  of  traf- 


fic originating  at  the  named  origin, 
and  (2)  from  New  York.  NY.  and 
Philadelphia.  PA.  to  the  facilities  of 
the  Southeastern  Michigan  Shippers 
Co-operative  Association,  at  or  near 
Detroit,  MI,  restricted  to  the  transpor-. 
Utlon  of  traffic  destined  to  the  indi- 
cated destinations.  (Hearing  site:  De- 
troit. MI.  or  Washington.  DC.) 

Note.— Dual  operations  may  be  involved 
In  this  proceeding. 

MC  145790F.  fUed  November  29, 
1978.  AppUcant:  ZUK  LINES.  INC.. 
218  W.  Manlius  St.,  East  Syracuse,  NY 
13057.  Representative:  Michael  R. 
Werner,  167  Fairfield  Rd..  P.O.  Box 
1409.  Fairfield.  NJ  07006.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  house- 
hold  appliances  and  household  audio 
and  visual  equipment,  between  points 
in  McKean.  Warren.  Crawford,  and 
Erie  Counties,  PA,  on  the  one  hand, 
and.  on  the  other,  points  in  NY.  under 
contract  with  K  Mart  Corix>ration,  of 
Troy.  MI.  (Hearing  site:  Syracuse. 
NY.) 

MC  145794  (Sub-IF),  fUed  November 
28.  1978.  AppUcant:  ARDS  TRUCK- 
ING CO.,  INC..  P.O.  Box  362,  Darling- 
ton, SC  29532.  RepresenUtive:  Martin 
S.  Drlggers,  Sr..  P.O.  Box  519.  Harts- 
viUe.  SC  29550.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
IntersUte  or  foreign  commerce,  over 
Irregular  routes,  transporting  steel  and 
steel  products,  and  wire  and  voire  prod- 
ucts, between  points  in  SC.  on  the  one 
hand,  and,  on  the  other,  points  in  NC. 
VA,  GA.  WV.  MD.  DE.  NJ.  PA.  NY. 
FL.  TN,  KY.  OH.  IN.  AL.  and  MO. 
(Hearing  site:  Columbia  or  Charleston. 
SC.) 

MC  145816  (Sub-IF).  fUed  December 
14,  1978.  Applicant:  NTC  TRUCKING 
CORP.,  233  N.  Sneden  Place  W.. 
Spring  Valley.  NY  10977,  RepresenU- 
tive: Michael  R.  Werner.  P.O.  Box 
1409,  Fairfield.  NJ  07006.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  piece 
goods,  and  (2)  materials  equipment 
and  supplies  used  in  the  manufacture 
of  piece  goods,  (except  commodities  in 
bulk),  between  Beacon.  NY.  on  the  one 
hand.  and.  on  the  other.  New  York. 
NY  (except  those  poinU  in  the  New 
York.  NY.  commercial  zone  located  In 
Bergen  and  Middlesex  Counties  NJ), 
and  points  in  Bergen,  Passaic,  Morris, 
Somerset,  and  Middlesex  Coimty.  NJ, 
under  contract  with  Prlntree,  Ltd,  and 
its  affilates  Pret-A-Prlntree  and  Le 
Fabrics,  of  New  York,  NY.  (Hearing 
site:  New  York.  NY.) 

MC  145824F.  fUed  November  30. 
1978.  AppUcant:  PACE  AIR 
FREIGHT.  INC..  R.R.  18.  Box  124Q. 
Indianapolia,   IN   46224.   Representa- 
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tlve:  Doiudd  W.  Smith.  P.O.  Box 
40659.  Indianapolis.  IN  46240.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  intersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting general  commodities  (except 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipBUMat),  between  the 
Indianapolis  International  Airix>rt  at 
Indianapolis.  IN,  and  O'Hare  Interna- 
tional Airport  at  Chicago.  IL,  restrict- 
ed to  the  transporUtion  of  traffic 
having  a  prior  or  subsequent  move- 
ment by  air.  (Hearing  site:  Indianapo- 
Us.  IN.) 

MC  145846F.  filed  December  5.  1978. 
Applicant:  WILLIAM  C.  SCOTT,  d.b.a. 
SCOTT'S  TRUCKING.  800  South  Air- 
port Way,  Stockton,  CA  95205.  Repre- 
senUtive: Sidney  J.  Cohen.  1939  Har- 
riston  St..  Suite  555,  Oakland.  CA 
94612.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  intersUte  or 
foreign  commerce,  over  irregular 
routes,  transporting  Aluminum  arti- 
cles, from  the  faculties  of  Kaiser  Alu- 
minum &  Chemical  Corp..  (1)  in  CA, 
to  points  in  OR  and  WA.  and  (2)  In 
OR  and  WA,  to  points  in  CA,  under 
contract  \n  (1)  and  (2)  above,  with 
Kaiser  Alutmlnimi  &  Chemical  Corp.. 
of  Oakland,  CA.  (Hearing  site:  San 
Francisco  or  Los  Angeles.  CA.) 

MC  145860F.  fUed  December  5.  1978. 
AppUcant:  JAMES  MILTON  HOW- 
LETT,  d.b.a.  HOWLETT'S  TRUCK- 
ING. 2621  Medina  IDrlve.  San  Bruno. 
CA  94606.  RepresenUtive:  Sidney  J. 
Cohen,  1939  Harrison  Street,  suite  555. 
Oakland.  CA  94612.  To  operate  as  a 
contract  carrier,  by  motor  vehicle.  In 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  alumi- 
num articles,  (1)  from  the  faciUties  of 
Kaiser  Alifinlnum  &  Chemical  Corp., 
in  CA  to  poUits  in  OR  and  WA.  and  (2) 
from  the  faculties  of  Kaiser  Alumi- 
num Sc  Chemical  Corp..  OR  and  WA. 
to  points  in  CA.  under  contract  with 
Kaiser  Aluminvim  dc  Chemical  Corp.. 
of  Oakland,  CA.  (Hearing  site:  San 
Francisco  or  Los  Angeles,  CA.) 

MC  146021F.  fUed  December  11. 
1978.  Applicant:  RALPH  OWENS 
TRUCKING  CO..  INC..  311  Park 
Avenue,  Hereford.  TX  79045.  Repre- 
senUtive: John  C.  Sims.  P.O.  Box 
10236,  Lubbock.  TX  79408.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  meats, 
meat  products  and  meat  byproducts, 
and  articles  distributed  by  meat-pack- 
ing houses,  as  described  in  Sections  A 
and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carriers  Certifi- 
cates. 61  M.C.C.  209  and  766,  (except 
hides  and  commodities  in  bulk),  from 
the  faculties  of  MBPXL  Corporation, 
at  or  near  Dodge  City.  KS.  to  points  in 
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the  United  SUtes  (except  AK«  HI.  and 
KS).  restricted  to  the  transporUtion 
of  traffic  originating  at  the  named 
orlgiiL  (Hearing  site:  Kansas  City,  MO. 
or  Dallas.  TX.) 

MC  146078  (Sub-IF).  fUed  January 
12.  1979.  AppUcant:  CAL-ARK.  INC.. 
854  Moline.  P.O.  Box  394,  Malvern.  AR 
72104.  RepresenUtive:  Thomas  W. 
Bartholomew  (6ame  address  as  appU- 
cant).  To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  IntersUte  or  for- 
eign commerce,  over  Irregular  routes, 
transporting  glass  containers,  and  clo- 
sures for  glass  containers,  from  the 
faclUties  of  National  Bottle  Company, 
at  or  near  Coventry,  RI,  Parkersburg, 
WV,  and  JoUet.  IL,  to  points  in  the 
United  SUtes  (except  AK  and  HI),  re- 
stricted to  the  transporUtion  of  traf- 
fic originating  at  the  named  origins. 
(Hearing  site:  Philladephla,  PA,  or 
Washington.  DC.) 

MC  146169F.  fUed  January  18,  1979. 
AppUcant:  N.  E.  SMITH  CO.,  INC.. 
P.O.  Box  403,  Oneida.  TN  37841.  Rep- 
resenUtive: Marshall  Kragen.  1835  K 
Street  NW..  suite  600,  Washington,  DC 
20006.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  savxlust  and 
(l)  oil  and  grease  absorbent  (.except  in 
bUlk),  from  MUwaukee.  WI.  to  points 
in  AL.  AR.  FL.  GA.  IL.  IN.  LA,  KY. 
MI,  MN,  MO,  NC,  OH,  OK,  TN.  and 
TX,  under  contract  with  Frantz  Com- 
pany. Inc..  of  MUwaukee.  WI.  CONDI- 
TIONS: (1)  AppUcant  shaU  conduct 
separately  its  for-hlre  carriage  and 
other  business  operations.  (2)  It  shall 
maintain  separate  accounts  and  rec- 
ords for  each  operation.  And  (3)  it 
shall  not  transport  property  as  t>oth  a 
private  and  for-hlre  'carrier  in  the 
same  vehicle  at  the  same  time.  (Hear- 
ing site:  Washington.  DC.) 

Passengers 

MC  41S81  (Sub-IF).  fUed  November 
28.  1978.  Applicant:  WAGNER 
TOURS.  INC..  865  Belmont  Avenue. 
North  Haledon.  NJ  07508.  RepresenU- 
tive: Charles  J.  WUUams.  1815  Front 
Street.  Scotch  Plains.  NJ  07076.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle.  In  IntersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting passengers  and  their  baggage 
in  the  same  vehicle  with  passengers,  in 
charter  operations,  from  Newark,  NJ, 
and  points  within  NJ  within  25  mUes 
of  Newark,  to  points  in  the  United 
SUtes  (including  AK  but  excluding 
CT,  DE.  HI.  MD.  NJ,  NY.  PA.  RI.  VA. 
and  DC),  and  return.  (Hearing  site: 
Newark.  NJ.) 

MC  130543F.  fUed  December  28. 
1978.  AppUcant:  DONALD  L. 
CERNEY.  an  individual,  5303  North- 
field  Road,  aeveland.  OH  44146.  Rep- 
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resenUtive:  David  F.  Hodous.  20402 
Bonnie  Bank  Boulevard.  Cleveland. 
OH  44116.  To  engage  in  operation,  in 
interstate  or  foreign  commerce,  as  a 
broker,  at  Bedford  Heights.  OH.  in  ar- 
ranging for  the  transportation,  by 
motor  vehicle,  of  passengera  and  their 
baggage.  In  the  same  vehicle  with  pas- 
sengers, in  special  or  charter  oper- 
ations, beginning  and  ending  at  points 
in  Cuyahoga.  Lake.  Lorain,  Medina. 
Summit  ajnd  Geauga  Counties.  OH. 
and  extending  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Cleveland  or  Akron.  OH.) 

MC  130546P,  filed  January  11.  1979 
Applicant;  VISTATOURS,  INC.,  151 
Forest  Street.  Montclair,  NJ  07042. 
Representative:  Ralph  M.  Riccardi. 
230  Park  Avenue.  New  York.  NY 
10022.  To  engage  in  operations,  in  in- 
terstate or  foreign  commerce,  as  a 
broker,  at  Montclair,  NJ,  in  arranging 
for  the  transportation,  by  motor  vehi- 
cle, of  passengera  and  their  baggage  in 
the  same  vehicle  with  passengers,  ifl 
special  and  charter  operations,  begin- 
ning and  ending  at  New  York,  NY,  and 
extending  to  points  in  CT,  MA.  MD. 
ME,  NH,  NJ,  NY.  PA.  RI.  VA.  VT.  WV. 
and  DC.  (Hearing  site:  Newark  or 
Montclair.  NJ.) 
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Decided:  February  26.  1979. 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's Rilled  of  Practice  (49  CFR 
f  1100.247).  These  rules  provide, 
among  other  things.Hhat  a  protest  to 
the  granting  of  an  application  must  b<- 
filed  with  the  CommisslofK^ilhin  30 
days  after  the  date  notice  of  the  appli 
cation  is  published  in  the  Federal 
Register.  Failure  to  file  a  protest, 
nithin  30  days,  will  be  considered  as  a 
waiver  of  opposition  to  the  applica 
tion.  A  protest  under  these  rules 
should  comply  with  Rule  247(eM3)  of 
the  Rules  of  Practice  which  requires 
that  it  set  forth  specifically  the 
grounds  upon  which  it  is  made,  con- 
tain a  detailed  statement  of  Protes- 
tant's interest  in  the  proceeding,  (as 
specifically  noted  below),  and  shall 
specify  with  particularity  the  facts, 
matters,  and  things  relied  upon,  but 
shall  not  include  issues  or  allegations 
phrased  generally.  A  protestant 
should  include  a  copy  of  the  specific 
portions  of  its  authority  which  protes- 
tant believes  to  be  in  conflict  with 
that  sought  in  the  application,  and  de 
scribe  in  detail  the  method— whether 
by  Joinder,  Interline,  or  other  means— 
by  which  protestant  would  use  such 
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authority  to  provide  all  or  part  of  the 
service  proposed.  Protests  not  In  rea- 
sonable compliance  with  the  require- 
ments of  the  rules  may  be  rejected. 
The  original  and  one  copy  of  the  pro- 
test shall  be  filed  with  the  Commis- 
sion, and  a  copy  shall  be  served  con- 
currently upon  applicant's  representa- 
tive, or  upon  applicant  if  no  repre- 
sentative is  named.  If  the  protest  in- 
cludes a  request  for  oral  hearing,  such 
request  shall  meet  the  requirements  of 
section  247(eX4)  of  the  special  rules 
and  shall  include  the  certification  re- 
quired in  that  section. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  Intend 
timely  to  prosecute  its  application 
shall  promptly  request  that  it  be  dis- 
missed, and  that  failure  to  prosecute 
an  application  under  the  procedures  of 
the  Commission  will  result  in  its  dis- 
missal. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will 
not  be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administratively  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

We  Find:  With  the  exceptions  of 
those  applications  involving  duly 
noted  problems  (e.g..  unresolved 
conmion  control,  unresolved  fitness 
questions,  and  Jurisdictional  problems) 
we  find,  preliminarily,  that  each 
common  carrier  applicant  has  demon- 
strated that  its  proposed  service  is  re- 
quired by  the  public  convenience  and 
necessity,  and  that  each  contract  carri- 
er applicant  qualifies  as  a  contract  car- 
rier and  its  proposed  contract  carrier 
service  will  be  consistent  »1th  the 
public  intereiit  and  the  national  trans- 
portation policy.  Each  applicant  is  fit. 
willing,  and  able  properly  to  perform 
the  service  propo-sed  and  to  conform  to 
the  requirements  to  Title  49,  Subtitle 
IV,  United  States  Code,  and  the  Com- 
mLssion's  regulations.  Except  where 
.specifically  noted  this  decision  is  nei- 
ther a  major  Federal  action  signifi- 
cantly affecting  the  quality  of  the 
human  environment  nor  major  regula- 
tory action  under  the  Energy  Policy 
and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  OF>erations 
are  or  may  be  involved  we  find,  pre- 
liminarily and  In  the  absence  of  the 
issu^  being  raised  by  a  protestant,  that 
the  proposed  dual  operations  are  con- 
sistent with  the  public  interest  and 
the  national  transportation  policy 
suject  to  the  right  of  the  Commission, 
which  is  expressly  reserved,  to  impose 
such  conditions  as  It  finds  necessary  to 


Insure  that  applicant's  operations 
shall  conform  to  the  provisions  of  49 
use  §  10930  [formerly  section  210  of 
the  Interstate  Commerce  Act]. 

In  the  absence  of  legally  sufficient 
protests,  filed  within  30  days  of  publi- 
cation of  this  decision-notice  (or.  if  the 
application  later  becomes  unopposed). 
appropriate  authority  will  t>e  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  In  a  notification  of  effectiveness 
of  this  decision-notice.  To  the  extent 
that  the  authority  sought  below  may 
duplicate  and  ap|»licant's  existing  au- 
thority, such  duplication  shall  not  be 
construed  as  conferring  more  than  a 
single  operating  right. 

Applicants  must  comply  with  all  sp>e- 
cific  conditions  set  forth  In  the  grant 
or  grants  of  authority  within  90  days 
after  the  service  of  the  notification  of 
the  effectiveness  of  this  deci.sion- 
notice.  or  the  application  of  a  non- 
complying  applicant  shall  stand 
denied. 

By  the  Commission.  Review  Board 
Number  2.  Members  Boyle.  Eaton,  and 
Liberman.  (Board  Member  Boyle  not 
participating). 

H.  G.  HoMUE.  Jr., 
Secretary. 

MC  531  (Sub370F),  filed  December 
13,  1978.  Applicant:  YOUNGER 
BROTHERS.  INC..  4904  Griggs  Road. 
P.O.  Box  14048.  Houston.  TX  77021. 
Representative:  Wray  E.  Hughes 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting liquid  textile  softeners,  in  bulk, 
in  tank  vehicles,  from  Fair  Lawn,  NJ, 
to  Vernon,  CA.  (Hearing  site:  Chicago. 
IL.  or  Washington.  DC.) 

MC  1395  (Sub-1?F>.  filed  January  17. 
1979.  Applicant:  ALVAN  MOTOR 
FREIGHT.  INC..  3600  Alvan  Road. 
Kalamazoo.  MI  49001.  Representative: 
Martin  J.  Leavitt,  22375  Haggerty 
Road.  P.O.  Box  400.  Northville,  MI 
48167.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods 
as  d(  fined  by  the  Commission,  com- 
modities no  bulk,  and  those  requiring 
special  equipment),  between  Grand 
Rapids  and  Clare.  MI.  from  Grand 
Rapids  over  U.S.  Hwy  131  to  Junction 
MI  Hwy  57.  then  over  MI  Hwy  57  to 
junction  U.S.  Hwy  27.  then  over  U.S. 
Hwy  27  to  Clare,  and  return  over  the 
same  route,  serving  all  intermediate 
points  (except  Greenville.  MI),  and 
serving  the  off-route  points  of  Alma. 
St.  Louis.  Winn.  Weldman.  Beal  City, 
Vandercar,  Delwin.  Vernon  Center. 
Rosebush,  and  Leaton.  MI:  restricted 


to  the  transportation  of  traffic  re- 
ceived from  or  delivered  to  connecting 
carriers  at  Grand  Rapids.  Kalamazoo, 
or  Detroit,  ML  (Hearing  site:  Chicago. 
IL.  or  Washington,  E>C) 

MC  1783  (Sub-23F).  filed  January  4. 
1979.  Applicant:  BLUE  LINE  EX- 
PRESS. INC..  280  D.W.  Highway. 
Nashua.  NH  03060.  Representative: 
Charles  A.  Webb,  suite  800.  South, 
1800  M  Street  NW..  Washington.  DC 
20036.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  Interstate  or 
foreign  commerce,  over  Irregular 
routes.  transi>ortatlng  such  commod- 
ities as  are  dealt  In  or  used  by  retail 
department  stores,  from  Nashua,  NH. 
and  Salem.  BLA,  to  Rochester  and  Con- 
cord, NH.  (Hearing  site:  Concord,  NH, 
or  Boston.  MA.) 

MC  4405  (Sub-588F).  nied  January 
19.  1979.  Applicant:  DEALERS  TRAN- 
SIT. INC..  4221  South  68th  East 
Avenue.  P.O.  Box  236,  Tulsa.  OK 
74101.  Representative:  Thomas  J.  Van 
Osdel,  502  First  National  Bank  Build- 
ing. Fargo.  ND  58126.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  trailers 
and  trailer  chassis,  (except  those  de- 
signed to  be  drawn  by  passenger  auto- 
mobiles), in  initial  movements,  in 
truckaway  serrfce.  from  Bfacon,  GA. 
to  points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Atlanta  or 
Macon.  GA.) 

MC  5619  (Sub-7P).  filed  January  22. 
1979.  Applicant:  CLEVELAND  GEN- 
EIRAL  TRAl^PORT  CO.,  INC..  1  Van 
Street,  Staten  Island.  NY  10310.  Rep- 
resentative: Edward  P.  Bowes.  P.O. 
Box  1409.  Fairfield.  NJ  07606.  To  oper- 
ate as  a  contract  carrier  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes  transport- 
ing building  materials,  and  materials, 
ectuipment  and  supplies  used  In  the 
manufacture.  Installation,  and  distri- 
bution of  bunding  materials,  between 
the  facilities  of  Georgia-Pacific  Corpo- 
ration, at  or  near  Quakertown,  PA.  on 
the  one  hand,  and.  on  the  other, 
points  in  ME.  NH.  NC,  VT,  and  WV. 
under  continuing  contracts)  with 
Georgia-Pacific  Corporation,  of  Rose- 
mont,  PA.  (Hearing  site:  New  York. 
NY.) 

MC  8S35  (8ub-66F>,  filed  January  23. 
1979.  Applicant:  GEORGE  TRANS- 
FER ft  RICK3ING  CO..  INC.,  P.O. 
Box  500.  Parkton,  MD  21120.  Repre- 
sentative: John  Guandolo,  1(X)0  1 6th 
Street  NW..  Washhngton.  DC  20036. 
To  operate  as  a  common  carrier  by 
motor  vehfcle.  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting iron  and  steel  articles,  from 
the  facilities  of  Lukens  Steel  Compa- 
ny, at  or  near  Coatcsville  and  CUjnsho- 
hocken.  PA.  to  points  in  IL  and  IN. 


(Hearing   site:    Philadelphia.   PA.    or 
Washington.  DC) 

MC  10343  (Sub-34F).  filed  January  4, 
197&  Applicant:  CHURC3IILL 
TRUCK  LINES,  INC..  U.S.  Hwy  36 
West,  P.O.  Box  2S0,  Cbillicothe.  MO 
64601.  Representative:  Prank  W. 
Taylor,  Jr.,  Suite  600,  1221  Baltimore 
Avenue.  Kansas  City.  MO  64106.  To 
operate  as  a  common  carrier  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
portit^  general  commodities  (except 
articles  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
in  bulk,  and  those  requiring  special 
equiixnent).  (1)  between  St.  Louis, 
MO,  and  Miami,  OK:  from  St.  Louis 
over  Interstate  Hwy  44  to  iuncticm  OK 
Hwy  10,  then  over  OK  Hwy  10  to 
Miami,  smd  return  over  the  same 
route,  (2)  between  St  Louis.  MO,  and 
Alton.  OK,  over  Interstate  Hwy  44,  (3) 
between  Springfield,  MO,  and  Miami. 
OK:  from  Springfield  over  Interstate 
Hwy  44  to  junction  OK  Hwy  10.  then 
over  OK  Hwy  10  to  Miami,  and  return 
over  the  same  route,  and  (4)  between 
Springfield.  MO,  and  Afton,  OK.  over 
Interstate  Hwy  44.  operating  over 
routes  (1)  through  (4)  above,  as  alter- 
nate routes  for  operating  convenience 
only,  serving  no  intermediate  points, 
and  serving  the  termini  iot  punx)ses 
of  joinder  only.  (Hearing  site:  St. 
Louis,  MO.  or  Dallas.  TX.) 

MC  10811  (Sub-4P).  filed  December 
22.  1978.  AppUcant;  B.  PANELLA 
DRAYAGE  CO.,  a  corporation,  851 
North  10th  Street.  P.O.  Box  467.  San 
Jose.  CA  95103.  Representative: 
Eugene  Q.  Carmody.  15523  Sedgeman 
Street,  San  Leandro.  CA  94579.  To  op- 
erate as  a  common,  carrier  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting insulation  and  insulation  mxi- 
terials,  (except  commodities  in  bulk), 
between  Chowchilla,  CA,  on  the  one 
hand.  and.  on  the  other  points  in  AZ, 
CO.  ID.  MT.  NV.  NM,  OR.  UT.  WA, 
and  WY.  (Hearing  site:  San  Francisco 
or  San  Jose.  CA.) 

MC  14215  (Sub-23F).  fUed  January 
29,  1979.  AppUcant:  SMITH  TRUCK 
SERVICE.  INC.,  1118  CUMnmercial 
MLngo  Junction.  OH  43938.  Repre- 
senUtive:  A.  (Charles  Tell,  100  Ea&t 
Broad  Street,  Columbus.  OH  43215.  To 
operate  as  a  commxin  carrier,  by  motor 
vehicle.  In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  from 
the  facilities  of  Northwestern  Steel  & 
Wire  Company,  at  or  near  Rock  Falls 
and  Sterling,  IL.  to  points  in  IN.  KY, 
MD,  ML  NY,  NJ.  OH.  PA.  TN,  VA. 
and  WV.  (Hearing  site:  Chicago,  IL.) 

MC  29886  (Sab-361F),  flled  Decem- 
ber 8.  1978.  Applicant:  DALLAS  & 
MAVIS  FORWARDING  CO.,  INC.  an 
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Indiana  corporatloti.  4S14  3dth 
Avenue,  Kenosha,  WI  53142.  Repre- 
sentative: Paul  F.  Sullivan.  711  Wash- 
ington Building.  Wellington,  DC 
20005.  To  operate  as  a!  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commnce.  over  irregular 
routes,  transporting  (1)  glass  lined 
tanks,  and  (2)  parts,  accessories,  and 
attachments  for  glass  lined  tanks,  be- 
tween Rochester,  NY.  on  the  one 
hand.  and.  on  the  other,  points  in  AL. 
AR.  FLr  GA.  KY.  LA.  MS.  OH,  OK. 
PA,  TN.  TX.  and  WV.  restricted  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  facilities  of  Pf audler 
C^C  at  Rochester,  NY.  (Hearing  site: 
Washington.  DC,  or  Chicago,  IL.) 

MC  33641  (Sul>-138F).  fUed  Decem- 
ber 18,  1978.  Applicant:  IML 
FREIGHT,  INC.,  P.O.  Box  30277,  SaR 
Lake  C^ity  UT  84125.  Representative: 
Thomas  A.  Scott  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  cmnmerce.  over  irregular 
routes,  transporting  frozen  foods 
(except  commodities  in  bulk),  from 
the  facilities  of  Ore-Ida  Foods.  Inc^  at 
or  near  Ontario.  OR.  and  Burley.  ID, 
to  (a)  the  facilities  of  Ore-Ida  Poods, 
Inc.,  at  or  near  Plover,  Wl.  and  Green- 
ville, MI,  and  (b)  points  in  Broome. 
Chemung.  Erie.  Jefferson,  Monroe.  Ni- 
agara. Oneida,  and  Onondaga  (boun- 
ties. NY.  restricted  to  the  transporta- 
tion of  traffic  originating  at  the  above- 
named  origins  and  destined  to  the 
above-named  destinations.  (Hearing 
site:  Boise.  ID.  or  Salt  Lake  City.  UT.) 

MC  35831  (Sub-15F).  fUed  December 
14.  J978.  Applicant:  E.  A.  HOLDER. 
INC..  1201  East  Mansfield  Highway. 
P.O.  Box  69.  Komedale.  TX  76060. 
RepresenUtlve:  Clint  Oldham.  1108 
Ckmtinental  Ufe  BuUdlng,  Fort 
Worth,  TX  76162.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  trarwporting  (1) 
lumber.  aiKl  particleboard,  from  Sils- 
bee  and  Cleveland.  TX.  to  points  in 
AR.  LA,  MS.  and  OK:  (2)  plywood, 
from  Fawil,  TX  to  points  in  AR,  LA. 
MS.  and  OK;  and  (3)  lumber,  paneling, 
and  fiberboard,  from  Memphis,  TN. 
and  Fordyce  tuad  Crossett.  AR.  to 
points  in  TX.  (Hearing  site:  Dallas  (m- 
Huston,  TX.) 

MC  41406  (Sub-107P),  filed  Decem- 
ber 14,  1978.  Applicant:  ARTIM 
TRANSPORTATION  SYSTEM,  INC., 
7105  Kennedy  Avenue,  Hanunond,  IN 
46323.  Representative:  Wade  H.  Bour- 
don (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehlde.  In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  from 
Milwaukee.  WI.  to  points  in  AL,  GA. 
KY.  LA.  MS.  NC  OK.  SC  TN.  and 
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TX.  (Hearing  site:  Chicago.  IL.  or  Mil- 
waukee. WI.) 

MC  46421  (8ub-13P).  fUed  December 
26.  1978.  Applicant:  ESCRO  TRANS- 
PORT LTD..  a  corporation.  275  May- 
vUle  Avenue.  Buffalo.  NY  14217.  Rep- 
resentative: Robert  D.  Ounderman. 
710  sutler  BuUdins.  Buffalo.  NY 
14202.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  such  commxxlities 
as  are  dealt  in  by  grocery  aifd  food 
business  houses,  (except  commodities 
in  bulk),  in  vehicles  equipped  with  me- 
chanical refrigeration,  from  the  facili- 
ties of  Dauphin  Distribution  Services 
Co..  at  or  near  Mechanicsburg  and 
Hampden  Township  (Cumberland 
County).  PA.  to  points  in  NY.  (Hear- 
ing site:  Buffalo.  NY.) 

MC  47171  (Sub-117F),  filed  Decem- 
ber 19.  1978.  Applicant:  COOPER 
MCyrOR  LINES.  INC..  P.O.  Box  2820. 
Greenville.  SC  29602.  Representative: 
Harris  G.  Andrews  (same  address  as 
applicant).  To  operate  as  a  commxin 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  paper  and  paper 
products,  between  Philadelphia.  PA. 
and  Mobile.  AL.  (Hearing  site:  Wash- 
ington. DC.) 

MC  52861  (Sub-48P).  filed  December 
15.  1978.  Applicant:  WIU^  TRUCK- 
ING. INC..  4500  Rockslde  Road.  Cleve- 
land. OH  44131.  Representative:  Paul 
F.  Beery.  275  East  State  Street.  Co- 
lumbus. OH  43215.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  alloys 
and  silicon  metals,  between  the  facili- 
ties of  Ohio  Ferro  Alloys,  at  Philo  and 
Powhatan,  OH,  on  the  one  hand,  and, 
on  the  other,  points  In  IN,  IL,  KY,  MI. 
and  WI.  (Hearing  site:  Columbus.  OH.) 

MC  60186  (Sub-56P).  fUed  October 
12.  1978.  Applicant:  NELSON 
PREIOHTWAYS,  INC.,  P.O.  Box  356. 
47  East  Street.  Rockvllle.  CT  06066. 
Representative:  Edward  G.  Villalon. 
1032  PA  Building.  PA  Avenue  and 
13th  Street.  NW..  Washington.  DC 
20004.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  frozen  food- 
stuffs, and  (2)  commodities  the  trans- 
portation of  which  is  otherwise 
exempt  from  economic  regulation 
under  49  U.S.C.  5  10526(a)(6)  (formerly 
Section  203(b)(6))  of  the  Interstate 
Commerce  Act.  in  mixed  load  with  the 
commodities  in  (1)  above,  between 
Syracuse.  NY,  on  the  one  hand,  and, 
on  the  other,  points  in  CT.  DE.  MA, 
MD.  NJ.  NY.  PA.  and  DC.  (Hearing 
site:  Washington.  DC.) 

NoTS.— Applicant  proposes  to  Join  the 
above  authority  with  existing  regular  route 
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authority  between  points  In  MA  and  RI.  Ap- 
plicant iHao  propoaes  to  Join  that  regular 
route  authority  at  points  In  MA  with  exist- 
ing authorized  Irregular  route  service  be- 
tween Boston.  MA,  and  15  miles  of  Boston, 
on  the  one  hand,  and,  on  the  other,  points 
in  ME  and  NH,  in  opler  to  provide  a 
through  service  between  Syracuse,  NY.  and 
poinU  In  ME  and  NH. 

MC  61396  (Sub-364F).  fUed  Decem- 
ber 11.  1978.  Applicant:  HERMAN 
BROS..  INC..  2565  St.  Marys  Avenue. 
P.O.  Box  189.  Omaha.  NE  68101.  Rep- 
resentative: Duane  L.  Stromer  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  com- 
pressed gases,  liquid  oxygen,  liquid  ni- 
trogen, and  liquid  argon,  in  bulk.  In 
tank  vehicles,  from  the  facilities  of 
Airco  Industrial  Gases,  at  Bethlehem. 
PA.  to  poinU  in  CT,  DE.  MA.  MD.  NC. 
NJ.  NY.  OH.  RI.  VA.  and  WV.  Condi- 
tion: The  certificate  Issued  In  this  pro- 
ceeding shall  be  limited  In  point  of 
time  to  a  period  expiring  5  years  from 
the  date  of  issuance  of  that  certificate. 
(Hearing  site:  Omaha.  NE.  or  Philadel- 
phia, PA.) 

MC  66886  (Sub-72F),  filed  E>ecember 
12.  1978.  Applicant:  BELOER  CART- 
AGE SERVICE,  INC..  2100  Walnut 
Street.  Kansas  City,  MO  64108.  Repre- 
sentative: Frank  W.  Taylor.  Jr..  Suite 
600.  1221  Baltimore  Avenue.  Kansas 
City.  MO  64105.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  ma- 
terial handling  equipment,  urinches, 
compaction  equipment,  road  making 
equipment,  rollers,  mobile  cranes,  and 
highway  freight  trailers,  and  (2)  parts, 
attachments,  and  accessories  for  the 
commodities  in  (1)  above,  between  the 
facilities  of  Hyster  Company,  at  or 
near  (a)  Danville  and  Kewanee,  IL,  (b) 
Crawfordsvllle.  IN.  and  (c)  Berea.  KY. 
on  the  one  hand.  and.  on  the  other, 
points  in  CO.  KS.  MO.  NE.  OK.  and 
TX.  restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
named  facilities.  (Hearing  site:  Wash- 
ington, DC.  or  Atlanta.  GA.) 

MC  82841  (Sub-240F).  filed  Decem- 
ber 26.  1978.  Applicant:  HUNT 
TRANSPORTATION,  INC..  10770  "I" 
Street.  Omaha.  NE  68127.  Representa- 
tive: Donald  L.  Stem.  610  Xerox  Build- 
ing. 7171  Mercy  Road.  Omaha.  NE 
68166.  To  operate  as  a  commxm  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (IKa)  buildings, 
building  panels,  and  building  parts. 
and  (b)  materials  and  supplies  used  in 
the  installation,  erection,  and  con- 
struction of  the  commodities  in  (IHa) 
above  (1)  from  Galesburg.  IL.  to  points 
in  CO.  MT.  NM.  ND.  NE.  KS.  SD.  and 
WY,  (11)  from  Birmingham.  AL.  to 
points  in  AZ,  CO.  ID,  KS.  MT.  NE. 


NM,  ND.  NV.  SD.  UT.  and  WY.  from 
Annville.  PA,  to  points  in  AZ,  CO.  ID. 
KS.  li«T.  OK,  NE.  NV.  NM.  ND.  SD. 
TJT.  and  WY.  and  (iv)  from  Laurln- 
burg.  NC.  to  points  in  CO.  ID.  KS. 
MT.  NE.  NV.  NM.  ND.  SD.  UT.  and 
WY:  (2Xa)  bins  and  tanks,  knocked 
down,  and  (b)  accessories  and  parts 
for  bins  and  tanks,  from  Kansas  City. 
MO.  to  points  in  AR.  CO.  KS.  NE.  OK. 
and  TX;  and  (3)  grain  dryers,  drying 
fans,  drying  heaters,  and  perforated 
steel  floors,  from  Story  City.  LA,  to 
points  in  AL,  OA.  FL,  MS.  NC.  SC,  and 
TN.  (Hearing  site:  Washington.  E>C,  or 
Chicago.  XL.) 

MC  82841  (Sub-241F),  filed  Decem- 
ber 26,  1978.  Applicant:  HUNT 
TRANSPORTATION,  INC..  10770  T' 
Street.  Omaha.  NE  68127.  Representa- 
tive: Donald  L.  Stem,  610  Xerox  Build- 
ing, 7171  Mercy  Road.  Omaha.  NE 
68106.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  iron  and  steel  ar- 
ticles, from  the  facilities  of  Valmont 
Industries,  Inc.,  at  or  near  Valley.  NE. 
to  points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Omaha, 
NE.) 

MC  82841  (Sub-243F),  filed  Decem- 
ber 15.  1978.  Applicant:  HUNT 
TRANSPORTATION,  INC..  10770  "I" 
Street.  Omaha.  NE  68127.  Representa- 
tive: Donald  L.  Stem.  610  Xerox  Build- 
ing. 7171  Mercy  Road.  Omaha,  NE 
68106.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  material  han- 
dling equipment,  winches,  compaction 
equipment,  road  making  equipment, 
rollers,  mobile  cranes,  and  highway 
freight  trailers,  and  (2)  parts,  attach- 
ments, and  accessories  for  the  com- 
modities named  in  (1)  above,  between 
the  facilities  of  Hyster  Company,  at  or 
near  (a)  Danville  and  Kewanee.  IL.  (b) 
Crawfordsvllle.  IN.  and  (c)  Berea.  KY. 
on  the  one  hand,  and,  on  the  other. 
polnU  in  CO.  KS.  and  NE.  and  those 
points  in  lA  on  and  west  of  U.S.  Hwy 
69.  restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
above-named  facilities.  (Hearing  site: 
Washington,  DC,  or  Atlanta,  GA.) 

MC  83539  (Sub-517F).  filed  January 
29.  1979.  Applicant:  C  &  H  TRANS- 
PORTATION CO..  INC..  P.O.  Box 
270535,  Dallas.  TX  75227.  Representa- 
tive: Thomas  E.  James  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  plastic  pipe,  pipe 
fittings,  and  septic  systems,  from 
points  in  Denver  County.  CO,  to 
points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Denver, 
CO.  or  Dallas,  TX.) 


MC  84273  (Sub-ftF).  filed  January  5. 
I»7».  AppUeant:  JONES  TRUCKING 
CO.  INC..  3020  Bay  View  Drive,  Green 
Bay.  WI  54301.  Representaihre:  Wayne 
W.  Wilson.  150  East  Oilman  Street. 
Madison.  WI  S3703.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  iiy  food- 
stuffs, and  (2)  equiptaent,  vtaterials, 
and  supplies  used  in  the  manufacture 
and  distribution  of  foodstuffs  (except 
commodities  In  bulk),  between  Car- 
thage and  Monett.  MO.  Logan,  UT. 
and  points  in  WI.  on  the  one  hand, 
and.  on  the  other,  points  in  the  United 
States  (except  AK  and  HI),  under  con- 
tinuing contract(s)  with  L.D. 
Schreiber  Cheese  Co..  Inc..  of  Green 
Bay.  Wl.  (Hearbig  site:  Green  Bay  or 
Madison.  WI.) 

MC  93649  (Sub-aaFl.  filed  January 
31.  1979.  Applicant:  GAINES  MOTOR 
LINES.  INC,  P.O.  Box  1549.  Hickory, 
NC  2860  L  Representative:  Edward  G. 
VlUalon.  1032  Pennsylvania  Building. 
Pennsylvania  Avenue  and  13th  Street 
NW..  Washington.  DC  20004.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting textiles  and  textile  ju-oduct*. 
from  poinU  in  NC  (except  those 
within  45  miles  of  Makten.  NO.  to 
points  in  CT.  DE,  MA,  NJ.  NY.  PA, 
and  RI.  (Hearing  site:  New  York.  NY, 
or  Washington.  DC.) 

MC  95876  (Sub-259F).  filed  Decem- 
ber 12.  l»7a  AppUeant:  ANDERSON 
TRUCKING  SERVICE.  INC.  203 
CUtoper  Avenue  North,  St.  Cloud,  MN 
56301.  Representative:  Robert  D.  Gis- 
vold.  1000  First  National  Bank  Build- 
ing. Minneapolis.  MN  55402.  To  oper- 
ate as  a  commo*  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  material  handling  equip- 
ment, winches,  compaction  equiinnent, 
road  mxiking  equipment.  rollers, 
mobile  cranes,  and  highway  freight 
trailers,  and  (2)  parts,  attachments, 
and  accessories  tor  the  commotHties  in 
(1)  above,  between  the  facilities  of 
Hyster  CTompany.  at  or  near  (a)  Dan- 
vffle  and  Kewanee.  IL.  (b)  Crawfords- 
vllle. IN.  and  (e)  Berea.  KY.  on  the 
one  hand,  and.  on  the  other,  points  in 
MN.  ND.  SD.  and  WI.  restricted  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  named  facilities. 
(Bearing  site:  Washington.  DC.  or  At- 
lanta, GA.) 

MC  96925  (Sub-IOF).  filed  January 
15.  1979.  Applicant:  CROWN  MOTOR 
LINES.  INC..  2225  Broadway  Avenue. 
Jacksonville.  FL  32263.  Representa- 
tive: Nomutn  J.  BoHnger.  1T29  Gulf 
Life  Tower.  Jacksonvflle.  FL  32207.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  regular  routes,  tran^iiort- 


ing  gejierat  commodities  (except  those 
of  unusual  value,  ctesses  A  and  B  ex- 
plosives, tMOsehotd  goods  as  defined 
by  the  Commission,  conunodities  in 
bulk,  and  those  requiring  special 
equipment),  (1)  between  Ocala  and 
Tam[>a.  FL,  from  Ocala  over  U,S.  Hwy 
301  to  Junction  U.S.  Hwy  92,  then  over 
U.&  Hwy  92  to  Tampa,  and  return 
over  the  same  route,  serving  all  Inter- 
mediate points,  and  (2)  between  Ocala 
and  Tampa.  FL.  from  Ocala  over  State 
Road  40  to  Junction  U.S.  Hwy  41.  then 
over  U.S.  Hwy  41  to  Tampa,  and 
return  over  the  same  roote,  serving  all 
intermediate  points,  and  serving  in  (1) 
and  (2)  above,  off-rotite  points  In 
Citrus,  Hen\ando,  Pasco,  Pinellas, 
Hfllsborottgh,  and  Sumter  (bounties, 
PL.  f Hearing  site:  Jacksonville,  FTL) 

MC  100449  (Sub-IOSF).  fUed  January 
31,  1979.  Applicant:  MALLINGER 
Truck  line.  inc.  Rural  Route  4, 
Fort  Dodge,  lA  5050  L  Representative: 
Thomas  E.  Leahy,  Jr..  1980  Financial 
Center,  Des  Moines,  lA  50309.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  nmtes.  trans- 
porting meat,  meat  products  and  meat 
byproducts,  and  articles  distributed  bw 
meat-packing  house*,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates.  61  M.C.C  209  and  766. 
(except  hides  and  commodttkes  in 
bulk),  from  the  facilities  of  Wilson 
Poods  C^orporation,  at  Cedar  Rapids 
and  Des  Moines.  LA,  to  potnU  in  OK 
and  TX,  restricted  to  the  trsnsporta- 
tkin  of  traffk:  originating  at  the 
named  origins  and  destined  to  the  in- 
dicated destinations.  (Hearing  site: 
Dallas,  TX.  or  Kansas  CRy.  MO.> 

MC  105375  CSub-85F).  filed  January 
15,  1979.  Applicant:  DAHLEN  TRANS- 
PORT. INC.  1680  Fourth  Avenue. 
Newport.  MN  55055.  Representative: 
Joseph  A.  Eschenbacher,  Jr..  P.O.  Box 
187.  Newport.  MN  55055,  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transportihg  suoar,  in 
bulk,  (a)  from  Wahpeton.  ND,  Chaska. 
CrrookstcHa.  and  Moorehead.  MN,  to 
points  In  IL.  IN.  and  MI.  and  (b)  from 
Renville,  MN.  to  points  in  IL.  IN.  lA. 
ML  and  WL  (Hearing  site:  Minneapo- 
lis. MN,  or  Chicago.  DU.) 

MC  105461  (Sub-105FX  filed  Decem- 
ber  19,  1978.  Applicant:  KERR'S 
MOTOR  EXPRESS.  INC,  P.O.  Box  8. 
QuarryYtlle.  PA  175fC  RQxresentatlve: 
Robert  R.  Herr  (same  address  as  appU- 
cantx.  To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  irregular  routes, 
transporting  (1)  glass  contminer*,  (2) 
accessories  for  glass  containers,  and 
(3)  materials,  eq%iprme»t,  and  suppUes 
used  in  the  manufacture  and  dlstriba- 
tion  of  gUas  oootainen  (except  eoin- 
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modities  in  bulk),  between  the  facili- 
ties of  Thatcher  Glass  Manufacturing 
Co..  Inc..  Division  of  Dart  Industries. 
Inc.,  at  Wharton.  NJ.  on  the  one  hand, 
and.  on  the  other,  those  points  in  PA 
on  and  xvest  of  U.S.  Hwy  15  and  points 
in  NY  on  and  west  of  U.S.  Hwy  15. 
(Hearing  site:  Washington.  DC.  or 
Etonira.  NY.) 

MC  107515  (Sub-1200F).  filed  Janu- 
ary 8.  1979.  Applicant:  REFRIGER- 
ATED TRANSPORT  CO,  INC.  P.O. 
Box  308.  Forest  Park.  GA  30050.  Rep- 
resentative: Alan  E.  Serby.  3390 
Peachtree  Road.  Northeast.  Fifth 
floor.  Atlanta.  GA  30336.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  conunerce,  over 
irregular  routes,  transporting  frozen 
foods,  from  the  facilities  of  The  Pills- 
bury  Company,  at  or  near  Minneapolis 
and  St.  Paul,  MN,  to  points  in  AZ.  CA. 
ID.  OR.  UT,  WA.  and  CO,  restricted  to 
the  transportation  of  traffic  originat- 
ing at  the  above  named  origins  and 
destined  to  the  indicated  destinations. 
(Hearing  site:  BfRnneapoUs,  MN.) 

Note.— Dwkl  operations  are  involved  In 
this  proceecfing. 

MC  168ill9  (Sab-119P),  ffled  January 
31,  1979.  Applicant:  E.  L.  BffURPHY 
TRUCKING  CO.  a  conxjratton,  P.O. 
Box  43010,  St.  Paul,  MN  55164.  Repre- 
sentative: Andrew  R.  Clark.  1000  First 
National  Bank  Building,  Minneapolis, 
MN  55402.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  (1)  alvirtinum  ar- 
ticles, (except  commodities  in  bulk,  in 
tank  Trfiicles),  and  (2)  materials, 
evnipwtent  and  supplies  used  In  the 
nuumfacture  of  ahimfmmi  articles 
(except  commodities  in  bulk.  In  tank 
vehicles),  between  the  facilities  of 
Ahm%ax,  Inc.,  to  Berkeley  County.  SC, 
oh  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Washing- 
ton, DC  > 

MC  108341  (Sub-130P).  filed  Decem- 
ber 20.  1978.  Applicant:  MOSS 
TBUCKINO  CO,  INC.  3027  North 
Tryon  Street.  P.O.  Box  36125.  Char- 
lotte, NC  28213.  Representative:  Jack 
F.  Counts  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  Interstate  or  foreign 
conunerce.  over  Irregular  routes,  trans- 
porting (I)  condensers,  compressors, 
receivers,  accumulalorst  coolers,  and 
industrial  rtifrigexxUion  eouipment. 
and  (2)  parts,  accessories,  and  attach- 
ments for  the  commodities  named  in 
( 1)  above,  between  Waynesboro  PA.  on 
the  one  hand.  and.  on  the  other, 
polnU  in  AL.  PL.  OA.  KY.  LiA,  1A8. 
NC  SC  TN.  VA.  and  WV.  (Hearing 
site:  Washington.  DC.) 

MC  1M72S  (Sub-llP).  filed  January 
3.  1979.  AppHcanC:  K.  P.  CROCKER 
TRAKSPORTATIOlf       CO..       INC.. 
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JeweU  Hill  Road.  Ashby.  MA  01431. 
Representative:  James  M.  Bums. 
Johnson's  Bookstore  Building,  suite 
413.  1383  Main  Street.  Springfield.  MA 
01103.  To  operate  as  a  common  carri- 
er, by  motor  veViicle.  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  molasses  and 
liquid  feed  supplements,  in  bulk,  in 
tank  vehicles,  from  Albany.  NY.  and 
points  in  Kings  County.  NY.  to  points 
in  NH.  ME.  VT,  MA.  CT.  and  RI. 
(Hearing  site:  Boston.  MA,  or  Wash- 
ington. DC.) 

MC  109818  (Sub-46P),  fUed  January 
17.  1979.  Applicant:  WENOER 
TRUCK  LINE.  INC..  P.O.  Box  3427. 
Davenport,  LA  52808.  Representative: 
Larry  D.  Knox.  600  Hubbell  Building. 
Des  Moines.  lA  50309.  To  operate  as  a 
comm,on  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food- 
stuffs (except  commodities  in  bulk), 
from  Owensboro  and  Henderson.  KY. 
to  points  in  IL.  LA.  KS,  MO.  and  NE. 
(Hearing  site:  Kansas  City,  MO.) 

MC  110325  (Sub-92F),  filed  January 
25.  1979.  Applicant:  TRANSCON- 
LINES,  a  corporation,  P.O.  Box  92220, 
Los  Angeles,  CA  90009.  Representa- 
tive: Wentworth  G.  Griffin.  Midland 
Building.  1221  Baltimore  Avenue. 
Kansas  City,  MO  64105.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  conunerce,  over 
regular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  requir- 
ing special  equipment),  serving  the 
Federal  Prison  facility,  at  or  near 
Milan.  MI.  as  an  off-route  point  in 
connection  with  the  carrier's  other- 
wise authorized  regular-route  oper- 
ations. (Hearing  site:  Washington, 
DC.) 

MC  110525  (Sut>-1282F).  filed  Janu- 
ary 19.  1979.  Applicant:  CHEMICAL 
LEAMAN  TANK  LINES.  INC..  a  Dela- 
ware corporation,  520  East  Lancaster 
Avenue.  Downingtown.  PA  19335.  Rep- 
resentative: Thomas  J.  O'Brien  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  liquid 
chemicals  (except  petrochemicals),  Ip 
bulk.  In  tank  vehicles,  from  the  facili- 
ties of  Dow  Chemical  Co..  in  Harris 
County,  TX.  to  points  In  LA.  (Hearing 
site:  Houston,  TX) 

NoTB.— Diud  operatioiu  are  involved  In 
thli  proceedlns. 

MC  110525  (Sub-1284P),  fUed  Janu- 
ary 19,  1979.  Applicant:  CHEMICAL 
LEAMAN  TANK  LINES,  INC..  a  Dela- 
ware corporation,  520  East  Lancaster 
Avenue.  Downingtown,  PA  19335.  Rep- 
resentative: Thomas  J.  O'Brien  (same 
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address  as  applicant).  To  operate  as  a 
comm4)n  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dry  poly- 
ester resiTi,  in  bulk,  in  tank  vehicles, 
from  Payetteville.  NC,  to  Lewistown. 
PA.  and  Painesville,  OH.  (Hearing  site: 
Greensboro.  NC) 

Note.— Dual  operations  are  Involved  in 
this  proceeding. 

MC  110525  (Sub-1285F).  fUed  Janu- 
ary 24.  1979.  Applicant:  CHEMICAL 
LEAMAN  TANK  LINES,  INC.,  a  Dela- 
ware corporation.  520  East  Lancaster 
Avenue,  Downingtown,  PA  19335.  Rep- 
resentative: Thomas  J.  O'Brien  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dry  talc. 
in  bulk,  in  tank  vehicles,  from  Balmat. 
NY,  to  points  in  the  United  States  in 
and  east  of  MN,  LA,  MO.  AR,  and  TX. 
(Hearing  site:  New  York.  NY) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  111231  (Sub-255F).  filed  Decem- 
ber 12.  1978.  Applicant:  JONES 
TRUCK  UNES.  INC..  610  East  Emma 
Ave..  Springdale.  AR  72764.  Repre- 
sentative: John  C.  Everett,  P.O.  Box  A. 
140  East  Buchanan.  Prairie  Grove.  AR 
72753.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  com- 
modities in  bulk,  and  those  requiring 
special  equipment).  (1)  between  New 
Orleans,  LA,  and  Denver,  CO:  from 
New  Orleans,  over  Interstate  Hwy  10 
to  junction  U.S.  Hwy  190,  then  over 
U.S.  Hwy  190  to  Jxinction  D.S.  Hwy  71, 
then  over  UJS.  Hwy  71  to  junction  LA 
Hwy  1.  then  over  LA  Hwy  1  to  Junc- 
tion U.S.  Hwy  71.  then  over  U.S.  Hwy 
71  to  Junction  U.S.  Hwy  82.  then  over 
U.S.  Hwy  82  to  Junction  U.S.  Hwy  259. 
then  over  U.S.  Hwy  259  to  Junction 
U.S.  Hwy  70.  then  over  U.S.  Hwy  70  to 
Junction  U.S.  Hwy  271.  then  over  U.S. 
Hwy  271  to  Junction  OK  Hwy  3,  then 
over  OK  Hwy  3  to  Junction  OK  Hwy 
3W,  then  over  OK  Hwy  3W  to  Junc- 
tion U.S.  Hwy  177,  then  over  U.S.  Hwy 
177  to  Junction  Interstate  Hwy  40, 
then  over  Interstate  Hwy  40  to  Junc- 
tion U.S.  Hwy  270,  then  over  U.S.  Hwy 
270  to  Junction  U.S.  Hwy  283,  then 
over  U.S.  Hwy  283  to  Dodge  City,  KS. 
then  over  U.S.  Hwy  50  to  Lamar,  CO. 
then  over  U.S.  Hwy  287  to  Junction  In- 
terstate Hwy  70,  then  over  Interstate 
Hwy  70  to  Denver,  CO,  serving  no  in- 
termediate points,  and  serving  Junc- 
tion Interstate  Hwy  10  and  U.S.  Hwy 
190,  Junction  U.S.  Hwy  61  and  VB. 
Hwy  190,  Junction  UA  Hwy  71  and 
U.S.  Hwy  82,  Junction  Interstate  Hwy 
40  and  U.S.  Hwy  270,  Junction  LA  Hwy 


1  and  n.S  Hwy  71,  and  Lamar,  CO,  for 
purposes  of  Joinder  only;  (2)  between 
New  Orleans,  LA  and  Junction  U.S. 
Hwy  61  and  U.S.  Hwy  190,  over  U.S, 
Hwy  61.  serving  no  intermediate 
points,  and  serving  Jimction  U.S.  Hwy 
160  and  U.S.  Hwy  190  for  purposes  of 
Joinder  only;  and  (3)  between  Junction 
LA  Hwy  1  and  U.S.  Hwy  71,  and 
Lamar,  CO:  from  Junction  LA  Hwy  1 
and  UJS.  Hwy  71  over  LA  Hwy  1  to  In- 
terstate Hwy  20,  then  over  Interstate 
Hwy  20  to  Junction  U.S.  Hwy  287.  then 
over  U.S.  Hwy  287  to  Lamar,  CO,  serv- 
ing no  intermediate  points,  and  serv- 
ing Junction  LA  Hwy  1  and  U.S.  Hwy 
71,  and  Lamar,  CO  for  purposes  of 
Joinder  only.  Condition:  Issuance  of  a 
certificate  is  subject  to  the  prior  sub- 
mission of  a  verified  statement  by  ap- 
plicant stating  further  specific  details 
of  applicant's  existing  authority  (in- 
cluding specific  Sub-Nos.),  and  how  ap- 
plicant can  presently  perform  the 
above  operations.  (Hearing  site: 
Springdale  or  Little  Rock,  AR) 

NoTK.— Applicant  states  that  the  above  au- 
thority may  presently  be  performed  over  a 
combination  of  existing  rcKular  and  irregu- 
lar routes.  Applicant  further  states  the  pur- 
pose of  this  application  is  to  provide  regu- 
lar-route service.  It  proposes  to  support  the 
application  by  evidence  of  past  traffic  and 
efficiencies  and  economies. 

MC  111401  (Sub-539F).  filed  Decem- 
ber 20,  1978.  Applicant:  GROEN- 
DYKE  TRANSPORT,  INC.,  P.O.  Box 
632.  2510  Rock  Island  Blvd..  Enid.  OK 
73701.  Representative:  Victor  R.  Com- 
stock  (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  of  foreign  com- 
merce, over  irregular  routes,  trans- 
porting chemicals,  in  bulk,  in  tank  ve- 
hicles, from  Lake  Crharles,  LA,  to 
points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  New  Or- 
leans, LA,  or  Houston.  TX) 

MC  111729*(Sub-751P).  filed  January 
31.  1979.  Applicant:  PUROLATOR 
COURIER  CORP..  3333  New  Hyde 
Park  Rd..  New  Hyde  Park.  NY  11042. 
Representative:  Elizabeth  L.  Henoch 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  business  papers,  records, 
and  audit  and  accounting  media,  and 
(2)  new  and  rebuilt  replacement  truck 
parts,  between  Coebum,  VA.  on  the 
one  hand,  and  on  the  other,  Middles- 
boro  and  Prestonsburg,  KY,  restricted 
In  (2)  above,  against  the  transporta- 
tion of  packages  or  articles  weighing 
more  than  100  pounds  in  the  aggre- 
gate from  one  consignor  to  one  con- 
signee on  any  one  day.  (Hearing  site: 
Washington,  DC.) 

Nor.— Dual  operations  are  Involved  in 
this  proceeding. 


MC  111956  (Sub-46F).  filed  Decem- 
ber 6.  1978.  Applicant:  SUWAK 
TRUCKING  COMPANY,  a  corpora- 
tion, 1105  Payetl;e  St.,  Pittsburgh.  PA 
15301.  Representative:  Henry  M.  Wick. 
Jr..  2301  Grant  Building.  Pittsburgh. 
PA  15219.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  containers,  from 
Leetsdale,  PA.  to  points  in  DE.  MI,  NJ, 
NY,  and  WV.  (Hearing  site:  Washing- 
ton, DC.  or  Pittsburgh,  PA.) 

MC  112304  (Sub-158F),  filed  Novem- 
ber 20,  1978.  Applicant:  ACE  EKDRAN 
HAULING  &  RIGGING  CO.,  a  corpo- 
ration, 1601  Blue  Rock  Street,  Cincin- 
nati. OH  45223.  Representative:  John 
D.  Herbert  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  Interstate  or  for- 
eign commerce,  over  irregular  routes, 
transporting  iron  and  steel  articles. 
from  the  facilities  of  Nucor  Steel,  Divi- 
sion of  Nucor  Corp.,  at  or  near  Dar- 
lington, SC,  to  those  points  in  the 
United  States  In  and  east  of  MN,  LA. 
MO,  AR,  and  LA.  (Hearing  site:  Co- 
lumbia. SC,  or  Washington,  DC.) 

MC  112713  (Sub-238F)  filed  January 
5.  1979.  Applicant:  YELLOW 
FREIGHT  SYSTEM.  INC.,  P.O.  Box 
7270,  Shawnee  Missiotf.  KS  66207. 
Representative:  John  M.  Records 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting foodstuffs.  In  vehicles 
equipped  with  mechanical  refrigera- 
tion, (except  commodities  In  bulk), 
from  the  facilities  of  Geo.  A.  Hormel 
&  Co.,  at  Oklahoma  City,  OK,  to 
Meade,  KS.  (Hearing  site:  Oklahoma 
City,  OK,  or  Minneapolis,  MN.) 

MC  113855  (Sub-463F),  fUed  January 
18,  1979.  Applicant:  INTERNATION- 
AL TRANSPORT,  INC.,  a  North 
Dakota  corporation,  2450  Marlon 
Road  SE,  Rochester,  MN  55901.  Rep- 
resentative: Alan  Foss,  502  First  Na- 
tional Bank  Bldg.,  Fargo,  ND  68102. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  material  handling  equip- 
ment, and  (2)  parts  for  material  han- 
dling equipment,  from  LaMirada.  CA. 
to  points  in  the  United  States  (includ- 
ing AK.  but  excluding  HI).  (Hearing 
site:  Los  Angeles.  CA.) 

MC  114301  (Sub-103P),  filed  Decem- 
ber 19.  1978.  Applicant:  DELAWARE 
E:XPRESS  CO..  a  Delaware  corpora- 
tion. P.O.  Box  97,  Elkton,  MD  21921. 
Representative:  Maxwell  A.  Howell. 
1100  Investment  Bldg.,  1511  K  St., 
NW..  Washington,  DC  20005.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, oyer  irregular  routes,  trans- 
porting dry  animal  feed,  dry  poultry 
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feed,  and  dry  feed  ingredients,  from 
Hager  City,  WI,  and  points  In  IL,  OH, 
and  IN,  to  points  In  PA,  NY,  CT.  MA, 
RI.  VT,  NH.  ME,  NJ,  MD,  DE,  VA.  and 
WV.  (Hearing  site:  Washington.  DC.) 

MC  115311  (Sub-325P),  fUed  Decem- 
ber 26,  1978.  Applicant:  J  &  M 
TRANSPORTATION  CO.,  INC.,  P.O. 
Box  488.  MiUedgeviUe,  GA  31061.  Rep- 
resentative: Paul  M.  Daniell.  P.O.  Box 
872,  Atlanta.  GA  30301.  To  operate  as 
a  commxyn  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  lime, 
cement,  and  mortar  mix.  in  bags,  from 
Roberta,  AL.  to  points  in  LA  and  MS. 
(Hearing  site:  Birmingham.  AL.) 

MC  115557  (Sub-19F),  fUed  Decem- 
ber 8,  1978.  Applicant:  CHARL£S  A. 
McCAULEY,  308  Leasure  Way.  New 
Bethlehem,  PA  16242.  Representative: 
Henry  M.  Wick,  Jr..  2310  Grant  Bldg.. 
Pittsburgh.  PA  15219.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1) 
au^io  equipment,  and  (2)  materials, 
equipment,  and  supplies  used  In  the 
manufacture  of  audio  equipment,  be- 
tween Chicago,  IL,  on  the  one  hand, 
and.  on  the  other,  points  In  the  United 
States,  (including  AK  and  HI).  (Hear- 
ing site:  Washington.  DC.  or  Chicago, 
IL.) 

MC  115651  CSub-52P),  fUed  Decem- 
ber 18.  1978.  AppUcant:  KANEY 
TRANSPORTATIO;n,  inc.,  7222  Cun- 
ningham Rd.,  Rockford,  IL  61102. 
Representative:  Robert  D.  Hlgglns 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstote  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting liquefied  petroleum  gas.  In 
bulk,  in  tank  vehicles,  from  the  facili- 
ties of  Cohln  Pipeline.  (1)  at  or  near 
New  Hampton,  LA.  to  points  In  LA.  IL. 
MN.  SD.  and  WI,  ana  (2)  from  the 
facilities  of  Cohln  Pipeline  at  or  near 
Mllford,  IN.  to  points  In  IL,  KY,  MI, 
and  OH.  Condition:  The  certificate 
granted  in  this  proceeding  will  expire 
5  years  from  the  date  of  issurance. 
(Hearing  site:  Chicago,  IL.) 

MC  115669  (Sub-174F),  filed  January 
25,  1979.  Applicant:  DAHLSTEN 
TRUCK  LINE,  INC.,  P.O.  Box  95, 
Clay  Center,  NE  68933.  Representa- 
tive: Howard  N.  Dahlsten  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dry  urea 
and  dry  fertilizers,  from  the  facilities 
of  the  Brunswick  River  Terminal,  at 
or  near  Bninswlck.  MO.  to  points  In 
LA.  KS.  MO,  and  NE.  (Hearing  site: 
Omaha,  NE.) 

MC  115669  (Sub-175P).  fUcd  January 
30.  1979.  Applicant:  DAHLSTEN 
TRUCK   LINE.    INC.,    P.O.    Box    95, 


14693 

Clay  Center,  NE  68933.  Representa- 
tive: Howard  N.  Dahlsten  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  fertilizer 
compounds,  from  Fairbury,  NE,  tg 
point  in  AR,  CO,  ID,  IL,  IN,  LA.  KS. 
KY  MI,  MN,  MO,  ND,  OH.  OK.  SD. 
TX,  WI,  and  WY.  (Hearing  site: 
Omaha,  NE.) 

MC  115826  (Sub-371F),  filed  Novem- 
ber 22.  1978.  Applicant:  W.  J.  DIGBY, 
INC.,  a  Nevada  corporation,  6015  East 
58th  Ave.,  Commerce  City.  CO  80022. 
Representative:  Howard  Gore  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1) 
meats,  meat  products,  and  meat  by- 
products, and  (2)  materials  used  In  the 
manufacture  of  pet  foods,  (a)  from 
AmarUlo.  TX.  to  Topeka.  SK.  Kanka- 
kee, IL,  Lafayette,  IN,  Columbus,  OH. 
Jefferson,  WI,  St.  Joseph,  MO.  Allen- 
town,  PA,  and  Crete.  NE,  and  points  in 
CA,  OR,  and  WA,  and  (b)  from 
Denver,  CO,  to  Kankakee,  IL,  La- 
fayette, IN,  Topeka.  KS.  St.  Joseph. 
MO.  Jefferson.  WI.  Fort  Dodge.  LA, 
Allentown.  PA.  Crete  NE.  and  El  Paso, 
TX.  (Hearing  site:  Denver,  CO.) 

MC  115826  (Sub-372F),  fUed  Decem- 
ber 14,  1978.  Applicant:  W.  J.  DIGBY, 
INC.,  a  Nevada  corporation,  6015  East 
58th  Ave..  Commerce  (^ty.  CO  80022. 
Representative:  Howard  Gore  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporibig  meats, 
meat  products  and  meat  byproducts, 
and  articles  distributed  by  m^at-pack- 
ing  houses,  as  descril>ed  in  sections  A 
and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier  Certifi- 
cates. 61  M.C.C.  209  and  766,  (except 
hides  and  commodities  In  bulk),  from 
the  facilities  of  MBPXL  Corporation, 
at  or  near  Dodge  City,  KS,  to  points  in 
the  United  States  (except  AK'and  HI), 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  facili- 
ties. (Heuing  site:  Denver.  CO.) 

MC  117765  (Sub-251F).  fUed  January 
19,  1979.  Applicant:  HAHN  TRUCK 
LINE,  INC.,  1100  S.  MacArthur,  P.O. 
Box  75218,  Oklahoma  City,  OK  73147. 
Representative:  R.  E.  Hagan  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  lubri- 
cating oil,  grease,  and  anti-freeze. 
from  Oklahoma  City,  OK,  to  points  in 
MO,  and  (2)  roofing  materials  (except 
commodities  in  bulk),  from 
Wynnewood.  OK,  to  points  in  KS. 
(Hearing  site:  Oklahoma  City,  OK.) 

MC  118159  (Sub-314F),  fUed  January 
30.  1979.  Applicant:  NATIONAL  RE- 
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miGERATED  TRANSPORT.  INC., 
P.O.  Box  51366.  Dawson  Station. 
Tulsa.  OK  74151.  Representative: 
Warren  L.  Troupe,  2480  E.  Commer- 
cial Blvd..  Ft.  Lauderdale.  FL  33308. 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting fooditufjs,  from  Vineland,  NJ, 
to  points  in  AL.  PL,  GA.  NC.  SC,  and 
TN,  restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin. 
(Hearing  site;  Philadelphia.  PA.) 

MC  118745  {8ub-23F).  filed  January 
26,  1979.  Applicant:  JOHN  PFROM- 
MER.  INC.,  P.O.  Box  307,  Douglass- 
ville,  PA  19518.  Representative:  Theo- 
dore Polydoroff.  Suite  301.  1307 
Dolley  Madison  Boulevard.  McLean. 
VA  22101.  To  operate  as  a  common, 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  petroleum  coke,  in 
bulk,  in  tank  vehicles,  from  Paulstwro, 
NJ.  to  Alsen.  NT.  under  continuing 
contract(s)  with  I.M.C.  Carbon  Prod- 
ucts, division  of  International  Miner- 
als and  Chemical  Corp.,  of  Chicago, 
IL.  (Hearing  site:  Philadelphia.  PA.) 

MC  118811  (Sub-13F),  fUed  Decem- 
ber 18,  1978.  AppUcant:  LAWRENCE 

Mckenzie.       ±bA.      mckenzie 

TRUCKING  SERVICE,  Route  5.  Box 
111,  Winchester,  KY  40391.  Repre- 
senUtive:  William  L.  Willis.  708  Mc- 
Clure  Bldg..  Pranltfort,  KY  40601.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting scrap  meted,  from  Lexington, 
KY.  to  points  in  Cabell  County.  WV. 
(Hearing  site:  Lexington  or  Frankfort, 
KY.) 

MC  119689  (Sub-20F),  filed  January 
29,  1979.  Applicant:  PEERLESS 
TRANSPORT  CORP..  2701  Railroad 
St.,  Pittsburgh,  PA  15222.  Representa- 
tive: John  A.  Vuono,  2310  Grant  Bldg.. 
PltUburgh.  PA  15219.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  silica 
sand,  from  the  facilities  of  Pennsylva- 
nia Glass  Sand  Corp.,  at  Berkeley 
Springs,  WV.  to  Knox,  Parker.  Mar- 
ienvUle,  Brockway.  and  Washington. 
PA.  (Hearing  site:  Pittsburgh,  PA,  or 
Washington.  DC.) 

MC  119726  (Sub-149F).  fUed  Novem- 
ber 22,  1978.  AppUcSmt:  N.  A.  B. 
TRUCKING  CO..  INC..  1644  West 
Edgewood  Ave..  Indianapolis.  IN 
46217.  Representative:  James  L,  Beat- 
tey.  130  East  Washington  St..  Suite 
One  Thousand.  Indianapolis.  IN  46204. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  Uiterstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  oiihesive  maUrlals,  fabri- 
cated and  shaped  metal  articles,  poly- 
urethane  articles,  plastic  articles,  fi- 
berglass articles,  and  building  materl- 
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ais,  and  (2)  materials,  equipment,  and 
supplies  used  In  the  manufacture,  dis- 
tribution, and  Installation  of  the  com- 
modities named  in  (1)  above,  (except 
commodities  in  bulk  and  commodities 
requiring  the  use  of  special  equip- 
ment), between  Johnson  Creek  and 
Oconomowoc,  WI,  and  Kewanee,  IL. 
on  the  one  hand,  and,  on  the  other, 
those  points  in  the  United  States  in 
and  east  of  ND,  SD.  NE,  CO,  NM,  and 
TX.  restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
facilities  of  Kinkead  Industries,  Inc., 
at  or  near  (a)  Johnson  Creek  and 
Oconomowoc,  WL  and  (b)  Kewanee. 
IL.  (Hearing  site:  Indianapolis,  IN.  or 
Chicago,  IL.) 

MC  119741  (Sub-126P),  filed  Decem- 
ber 15,  1978.  Applicant:  GREEN 
FIELD  TRANSPORT  CO.,  INC.,  an  D- 
linois  corporation.  1515  Third  Ave.. 
NW.,  P.O.  Box  1235.  Fort  Dodge.  lA 
50501.  Representative:  D.  L.  Robson 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  irreg\ilar  routes,  trans- 
porting aluminum,  scrap,  from  the 
facilities  of  Wilkinson  Manufacturing 
Co..  at  Port  Calhoun.  NE.  to  Terre 
Haute.  IN.  (Hearing  site:  Omaha.  NE.) 

MC  119741  (Sub-131F).  fUed  Decem- 
ber 19,  1978.  Applicant:  GREEN 
FIELD  TRANSPORT  COMPANY. 
INC..  An  Illinois  Corporation.  1515 
Third  Ave..  NW..  P.O.  Box  1235.  Fort 
Dodge.  LA  50501.  Representative:  D.  L. 
Robson  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting foodstuffs  and  meats,  meat 
products  and  meal  byproducts,  and  ar- 
tUdes  distributed  by  meatpacking 
houses,  as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  in  De- 
scriptions in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766,  (except 
hides  and  commodities  in  bulk,  in  tank 
vehicles),  from  points  in  MI.  to  points 
In  AR.  CO.  IL.  IN.  lA.  KS.  MN.  MO. 
NE.  ND.  OK.  SD,  TX.  and  WI.  (Hear- 
ing site:  Chicago,  IL.) 

MC  119765  (Sub-«8P).  fUed  January 
18,  1979.  Applicant  EIGHT  WAY 
XPRESS,  INC..  an  Iowa  corporation. 
5402  South  27th  Street,  Omaha,  NE 
68107.  Representative:  Arlyn  L.  Wes- 
tergren.  Suite  106,  7101  Mercy  Road, 
Omaha.  NE  68106.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  ingredi- 
ents used  in  the  manufacture  of  pet 
foods,  (except  commodities  In  bulk), 
from  poinU  in  CO.  IL.  IN.  lA.  KS.  ML 
MN,  MO,  NE.  ND,  OH,  SD,  and  WL  to 
th%  facilities  of  Carnation  Co.,  at  or 
near  Port  Dodge,  lA.  Jefferson.  WL 
St.  Joseph  and  Kansas  City.  MO,  and 
Sebrlng.  OH.  restricted  to  the  trans- 


portation of  traffic  originating  at  the 
named  origins  and  destined  to  the  in- 
dicated destinations.  (Hearing  site:  Los 
Angeles,  CA,  or  Omaha,  NE.) 

MC  120419  (Sub-4P),  fUed  January 
29,  1979.  Applicant:  SERVICE 
TRANSFER,  INC.,  P.O.  Box  1167, 
Henryetta,  OK  74437.  Representative: 
Duane  A.  Woodllff.  P.O.  Box  1090. 
Henryetta.  OK  74437.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  glass 
containers,  from  the  facilities  of  Mid- 
land Glass  Company,  Inc.,  at  or  near 
Henryetta,  OK,  to  points  in  the 
United  States  (except  AK  and  HI), 
and  (2)  materials,  equipment,  and  sup- 
plies used  in  the  manufacture  and  dis- 
tribution of  glass  containers,  from  the 
destinations  in  (1)  above,  to  the  origin 
facilities  in  (1)  above.  Condition:  Prior 
or  coincidental  cancellation,  at  carrl-  < 
er's  written  request,  of  its  certificate 
in  MC  120419  (Sub-No.  3),  issued  July 
7,  1977.  (Hearing  site:  Oklahoma  City. 
OK.) 

MC  120761  (Sub-49P).  filed  Decem- 
ber 18,  1978.  Applicant:  NEWMAN 
BROS.  TRUCKING  COMPANY,  A 
Con>oratlon.  6559  Midway  Rd.,  P.O. 
Box  18728.  Port  Worth.  TX  76118. 
Representative:  Clint  Oldham.  1108 
Continental  Life  Bldg..  Fort  Worth. 
TX  76102.  To  operate  as  a  common 
carrier,  by  motor  vehicle  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  plastic  pipe, 
fittings,  valx>es,  and  hydrants,  and  (2) 
acce*aon««  for  the  commodities  named 
In  (1)  above,  from  the  facilities  of 
Clow  Corporation,  at  or  near  Colum- 
bia. MO,  to  those  points  in  the  United 
SUtes  in  and  east  of  ND,  SD,  NE,  KS, 
OK.  and  TX.  (Hearing  site:  Dallas. 
TX.  or  Kansas  City,  MO.) 

MC  124141  (8ub-6P),  fUed  December 
11,  1978.  Applicant:  JULIAN 
MARTIN.  INC.,  P.O.  Box  3348,  High- 
way 25  South.  Batcsville,  AR  72501. 
Representative:  Theodore  Polydoroff. 
Suite  301.  1307  DoUey  Madison  Blvd.. 
McLean.  VA  22101.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  canned 
foods,  from  Athens.  AL.  to  points  In 
the  United  SUtes  (except  AK  and  HI). 
(Hearing  site:  Washington.  DC.) 

NoTB.— Dual  operations  are  involved  In 
this  proceedtng. 

MC  124141  (Sub-TF).  filed  December 
27.  1978.  Applicant:  JULIAN 
MARTIN.  INC..  P.O.  Box  3348.  High- 
way 25  West,  Batesville.  AR  72501. 
Representative:  Theodore  Polydoroff, 
Suite  301,  1307  Dolley  Madison  Blvd.. 
McLean.  VA  22101.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular   routes,    transporting    rough 


dimension  stock  lumber.  In  vehicles 
equipped  with  mechanical  refrigera- 
tion from  the  facilities  of  Batesville 
Casket  Co..  Inc.,  at  Vicksburg.  MS,  to 
the  facilities  of  Batesville  Casket  Co., 
Inc.,  at  Nashua,  NH.  (Hearing  site: 
Washington,  DC.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  124251  (Sub-56F).  filed  Decem- 
ber 18,  1978.  Applicant:  JACK 
JORDAN,  INC.,  P.O.  Box  689.  Dalton. 
OA  30720.  Representative:  Archie  B. 
Culbreth,  Suite  202,  2200  Century 
Parkway,  Atlanta,  GA  30345.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting ground  limestone,  and  ground 
limestone  products,  from  points  in 
Cumberland  County.  TN.  to  points  in 
AL.  PL.  NC.  and  SC.  (Hearing  site:  At- 
lanta. GA.) 

MC  124306  (Sub-52P),  filed  Decem- 
ber 6.  1978.  Applicant:  KENAN 
TRANSPORT  COMPANY,  INCOR- 
PORATED. P.O.  Box  2729,  Chapel 
Hill,  NC  27514.  Representative:  Rich- 
ard A.  Mehley,  1000  16th  St..  NW.. 
Washington.  DC  20036.  To  operate  as 
a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  conunerce.  over 
Irregular  routes,  transporting  ter- 
ephthalic  acid.  In  bulk.  In  tank  or 
hopper  type  vehicles,  form  Decatur. 
AL.  to  Piberton,  NC  and  Darlington. 
SC.  (Hearing  site:  Charlotte,  NC.) 

MC  124711  (Sub-72F),  filed  Decem- 
ber 13,  1978.  Applicant:  BECKER 
CORPORATION,  P.O.  Box  1050.  El 
Dorado,  KS  67042.  Representative: 
Norman  A.  Cooper  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  fertilizer  solu- 
tions, in  bulk.  In  tank  vehicles,  from 
Columbus,  NE,  to  points  In  LA,  KS, 
and  SD.  (Hearing  site:  Tulsa,  OK,  or 
Wichita.  KS.) 

MC  125433  (Sub-189P),  filed  January 
4,  1979.  Applicant  P-B  TRUCK  UNE 
CO.,  a  corporation,  1945  South  Red- 
wood Road.  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  self-propelled  mechanical 
lifting  devices,  and  (2)  parts,  accesso- 
ries, and  supplies  for  mechanical  lift- 
ing devices,  from  the  facilities  of 
Chamberlain  Manufacturing  Compa- 
ny, at  or  near  Fowler,  CA.  to  points  In 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  San  Francisco.  CA.  or 
Salt  Lake  City.  UT.) 

MC  125433  (Sub-190F).  fUed  January 
4.  1979.  Applicant  P-B  TRUCK  UNE 
CO.,  a  corporation.  1945  South  Red- 
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wood  Road.  Salt  Lake  City.  UT  84104. 
Representative:  John  B.  Anderson 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting pipe  and  tubing,  from  the 
facilities  of  Cal-Metal  Corporation,  at 
or  near  Irwindale,  CA,  to  those  points 
In  the  United  States  in  and  east  of  ND, 
SD.  NE,  KS,  OK,  and  TX,  (Hearing 
site:  Los  Angles,  CA  or  Salt  Lake  City, 
UT.) 

MC  125433  (Sub-L191P),  fUed  Janu- 
ary 5,  1979.  Applicant  P-B  TRUCK 
LINE  CO..  a  corporation.  1945  South 
Redwood  Road,  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Ander- 
son (samfe  address  as  applicant).  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting bentonite,  bentonite  clay,  and 
mud  drilling  compounds,  from  the 
facilities  of  Wyo-Ben,  Inc.,  at  or  near 
Greybull  and  Lovell,  WY,  to  points  in 
CA.  (Hearing  site:  Denver,  CO,  or  Salt 
Lake  City,  UT.) 

MC  125433  (Sub-192P).  filed  January 
5.  1979.  Applicant:  P-B  TRUCK  LINE 
CO.,  a  corporation,  1945  South  Red- 
wood Road,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson, 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  Irregular  .routes,  trans- 
porting clay  products,  and  accessories 
for  clay  products,  (except  conunodlties 
In  bulk,  in  tank  vehicles),  from  the 
facilities  of  Staco  Roof  Tile,  at  or  near 
Phoenix,  AZ,  to  points  In  the  United 
Stetes  (except  CA.  ID.  NV.  UT,  CO, 
AK,  and  HI).  (Hearing  site:  Phoenix, 
or  Salt  Lake  City,  UT.) 

MC  125533  (Sub-31F).  fUed  January 
4,  1979.  Applicant:  GEORGE  W. 
KUGLER,  INC.  2800  East  Waterloo 
Road,  Akron.  OH  44312.  Representa- 
tive: John  P.  McMahon,  100  East 
Broad  Street.  Columbus,  OH  43215.  To 
operate  as  a  common  carrier,  by  motor 
vehicle.  In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting aluminum  articles,  and  equip- 
ment and  supplies  used  in  the  manu- 
facture, sale,  distribution,  and  installa- 
tion of  aluminum  articles,  (1)  between 
Oswego,  NY,  and  points  In  NJ,  PA, 
MD.  WV,  OH,  MI,  IN,  IL.  WI,  MO,  and 
LA.  (2)  between  Woodbridge,  NJ.  and 
points  in  PA.  WV.  OH,  and  MI,  and  (3) 
between  Fairmont.  WV,  and  points  in 
PA,  OH,  MI,  IN,  IL.  WI.  LA.  MO,  and 
KY.  (Hearing  site:  Columbus,  OH.) 

MC  125708  (Sub-158F).  fUed  January 
30.  1979.  Applicant:  THUNDERBIRD 
MOTOR  FREIGHT  LINES,  INC.,  425 
W.  152nd  Street,  East  Chicago,  IN 
46312.  Representative:  Anthony  C. 
Vance,  1307  Dolley  Idadison  Blvd., 
McLean.  VA  22101.  To  operate  as  a 
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common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  spring 
steel  articles,  from  the  facilities  of 
Beall  Manufacturing,  a  Division  of 
Varlen  Corp.,  at  or  near  Cordele,  OA, 
to  points  in  the  United  States  (except 
AK  and  HI);  and  (2)  steel  bars,  from 
points  in  AL,  IL,  IN,  KS,  KY,  LA.  MD, 
MO,  NY.  OH,  PA,  and  WV,  to  the 
facilities  of  Beall  Manufacturing,  at 
Division  of  Varlen  Corp.,  a  or  near 
Cordele,  OA.  (Hearing  site:  St.  Louis, 
MO.) 

MC  128195  (Sub-5F).  filed  January  2. 
1979.  Applicant:  CHIEFTAIN  EX- 
PRESS, INC.,  2440  Old  Logan  Road, 
Lancaster,  OH  43130.  Representative: 
James  R.  Stiverson,  1396  West  Fifth 
Avenue,  Columbus,  OH  43212.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
portlnjg  such  commodities  as  are  dealt 
in  or  used  by  food  business  houses, 
(except  conunodlties  in  bulk),  between 
the  facilities  of  Ralston  Purina  Com- 
pany, at  or  near  (a)  Lancaster  and 
Sharon ville,  OH.  (b)  Clinton  and  Dav- 
enport. lA.  (c)  Battle  Creek.  MI.  (d) 
Dunkirlc.  NY.  and  (e)  Mechanicsburg. 
PA.  (Hearing  site:  Columbus,  OH.  or 
Washington,  DC.) 

MC  128473  (Sul>-20F),  fUed  January 
4.  1979.  Applicant:  MONTANA  EX- 
PRESS, INC.,  P.O.  Box  3346,  Butte, 
MT  59701.  Representative:  fimothy  R. 
Stivers.  P.O.  Box  162.  Bols^.  ID  83701. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting frozen  foodstuffs,  from  ^he 
facilities  of  Idaho  Frozen  Poods,  at  or 
near  (a)  American  Palls,  Burley, 
Nampa,  and  Twin  Falls,  ID,  and  (b) 
Clearfield  and  Ogden.  UT,  to  points  in 
AZ,  CA,  NV.  OR.  and  WA.  (Hearing 
site:  Boise.  ID,  and  Salt  Lake  City. 
UT.) 

MC  128801  (Sub-8F).  filed  December 
15,  1978.  AppUcant:  RONALD 
SHREINER,  P.O.  Box  804,  R.D.  #7, 
Lebanon,  PA  17042.  Representative: 
(same  as  applicant).  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  alumi- 
num plate,  aluminum  sheet,  and  alu- 
minum blanks,  from  the  facilities  of 
Howmet  Aluminum  Corporation,  at  or 
near  Lancaster,  PA,  to  points  In  IL, 
WI.  MN,  LA,  NE,  MO.  KS,  KY.  and 
GA,  under  continuiifg  contracts )  with 
Howmet  Aluminum  Corporation,  of 
Lancaster.  PA.  (Hearing  site:  Harris- 
burg.  PA.) 

MC  129032  (Sub-63F),  filed  October 
30,  1978  previously  noticed  in  the  FR 
issue  of  January  II,  1979.  Applicant: 
TOM  INMAN  TRUCKING,  INC.,  6015 
South  49th  West  Avenue,  Tulsa,  OK 
74107.      Representative:      David      R. 
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Worthlngton  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign comQierce.  over  Irregular  routes, 
transporting  such  commodities  as  are 
dealt  in  by  grocery  and  food  business 
houses,  (except  commodities  in  bulk. 
In  tank  vehicles),  in  vehicles  equipped 
with  mechanical  refrigeration,  from 
the  facilities  of  Kraft.  Inc..  at  (a) 
Champaign.  IL.  (b)  New  Ulm.  NM.  and 
(c)  Wausau.  WI.  to  points  in  CA.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  origin 
facilities  and  destined  to  the  indicated 
destinations.  This  republication 
changes  Wausau.  IL  to  Wausau.  WI. 
(Hearing  site:  Chicago.  IL.  or  Oklaho- 
ma City.  OK.) 

MC  129193  (Sub-5F).  filed  January  2. 
1979.  Applicant:  TARPON  TRANS- 
PORTATION. INC..  4010  Adamo 
E>rive.  Tampa,  PL  33605.  Representa- 
tive: Richard  B.  Austin.  Palm  Coast  II 
Bldg..  Suite  214,  5255  N.W.  87th 
Avenue.  Miami.  PL  33178.  To  operate 
as  a  common  carrier,  by  motor  vehicle. 
In  Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  oenerat 
commodities  (except  articles  of  unusu- 
al value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment).  t>e- 
tween  Tampa.  FT^  on  the  one  hand, 
and.  on  the  other,  points  In  Collier 
and  DeSoto  Counties,  PL.  restricted  to 
the  transportation  of  traffic  moving 
on  bills  of  lading  of  freight  forwarders 
under  Title  49.  Subtitle  IV,  U.S.  Code. 
(Hearing  site:  Miami  or  Tampa,  PL.) 

MC  129229  (8ub-2P).  fUed  January 
23.  1979.  Applicant:  P  &  N  TRUCK- 
ING CO..  INC..  4010  DeU  Ave..  North 
Bergen.  NJ  07047.  RepresenUtive: 
George  A.  Olsen.  P.O.  Box  357.  Glad- 
stone. NJ  07934.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  (1)  chemi- 
cals, plastic  articles,  silicones,  phar- 
maceuticals, veterinary  products,  pes- 
ticides, fragrances,  essential  oils,  and 
rare  earths,  (except  commodities  in 
bulk),  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  sale  of  the  commodities  in  (1) 
above,  (except  commodities  in  bulk), 
between  Lakewood.  NJ,  and  New  York. 
NY,  on  the  one  hand.  and.  on  the 
other,  points  in  CT,  DE,  MD,  MA.  NJ. 
NY.  PA.  and  RI,  under  continuing 
contract(s)  with  Rhone-Poulenc,  Inc., 
of  Monmouth  Junction,  NJ.  (Hearing 
site:  New  York.  NY.  or  Washington, 
DC.) 

MC  129631  (Sub-65F),  filed  Decem- 
ber 19,  1978.  Applicant:  PACK 
TRANSPORT.  INC..  3975  South  300 
West.  Salt  Lake  City.  UT  84107.  Rep- 
resentative: Gwyn  D.  Davidson  (same 
address  as  applicant).  To  operate  as  a 
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common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  pre- 
fabricated metal  buildino*.  knocked 
down,  or  In  sections,  (2)  building  com- 
ponents and  building  parts,  and  (3) 
materials  and  accessories  used  in  the 
manufacture,  construction,  and  erec- 
tion of  prefabricated  buildings,  be- 
tween the  facilities  of  Kirby  Systems. 
Inc..  at  or  near  Spanish  Fort.  UT,  on 
the  one  hand.  and.  on  the  other,  those 
points  in  the  United  States  in  and  west 
of  NO.  SO.  NE.  CO.  and  NM  (except 
AK  and  HI).  (Hearing  site:  Salt  Lake 
City.  UT.) 

MC  133167  (Sub-2F).  filed  December 

I,  1978.  Applicant:  JOHN  R.  RAWLS 
TRUCKING  CO.,  INC.,  P.O.  Box  174, 
Capron,  VA  23829.  Representative: 
Carroll  B.  Jackson.  1810  Vincennes 
Road.  Richmond,  VA  23229.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  irregxilar  routes,  trans- 
porting lumber,  between  the  facilities 
of  Commonwealth  Wood  Preservers. 
Inc.,  at  or  near  Newport  News.  VA.  on 
the  one  hand.  and.  on  the  other, 
points,  in  CT.  DE.  GA.  IL.  IN.  KY. 
MA.  MD.  MI.  NC.  NJ.  NY.  OH,  PA. 
RI,  SC,  TN,  WV,  and  DC.  (Hearing 
site:  Norfolk  or  Richmond,  VA.) 

MC  133591  (Sub-58F).  fUed  Decem- 
ber 21.  1978.  Applicant:  WAYNE 
DANIEL  TRUCK.  INC..  P.O.  Box  303. 
Mount  Vernon.  MO  65712.  Repre- 
sentative: Charles  A.  Daniel  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  such 
commodities  as  are  dealt  in  or  used  by 
discount,  grocery,  and  catalogue  stores 
(except  fresh  and  frozen  meat,  and 
commodities  in  bulk),  from  points  in 
CA.  WA,  OR.  ID.  UT.  AZ.  NM.  and 
CO.  to  points  in  AR.  MO.  KS.  IL.  IN. 
KY.  and  TN.  restricted  to  the  trans- 
portation of  traffic  originating  at  the 
indicated  origins  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
St.  Louis.  MO.) 

NoTS.— Dual  openiUons  are  involved. 

MC  133655  (Sub-141F).  filed  January 

II.  1979.  Applicant:  TRANS-NATION- 
AL TRUCK.  INC..  P.O.  Box  31300. 
Amarillo.  TX  79120.  Representative: 
Warren  L.  Troupe.  2480  E.  Commer- 
cial Blvd..  Fort  Lauderdale.  PL  33308. 
To  operate  as  .a  commx)n  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
comiperce.  over  irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in  or  used  by  manufacturers  and  dis- 
tributors of  gum  removing  compound 
and  liquid  cleaning  compound,  be- 
tween East  Butler.  PA.  St.  Louis.  MO. 
and  Los  Angeles.  CA.  on  the  one  hand, 
and.  on  the  other,  points  In  the  United 
States  (except  AK  and  HI).  (Hearing 
sitec  Chicago.  IL.) 


MC  134755  (Sub-168P).  fUed  January 
19.  1979.  Applicant:  CHARTER  EX- 
PRESS, INC..  P.O.  Box  3772.  Spring- 
field. MO  65804.  RepresenUtive:  Larry 
D.  Knox.  600  Hubbell  Building  Des 
Moines.  lA  50309.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  paper 
products,  (except  commodities  in 
bulk),  from  Orange.  TX.  to  points  In 
the  United  SUtes  (except  AK.  HI,  KS. 
MO.  OK.  and  TX).  (Hearing  site: 
Kansas  City.  MO.) 

NoTB.— Du&l  operations  are  Involved. 

MC  134806  (Sub-56F).  filed  Decem 
ber  6.  1978.  Applicant:  B-D-R  TRANS 
PORT,  INC.,  a  Delaware  Corporation 
P.O.  Box  1277,  Brattleboro.  VT  05301 
Representative:  Francis  J.  Ortman 
7101  Wisconsin  Ave.,  Suite  605,  Wash 
ington,  DC  20014.  To  operate  as  a  con 
tract  carrier,  by  motor  vehicle,  in  In 
terstate  or  foreign  commerce,  over  Ir 
regular  routes,  transporting  (1)  such 
commodities  as  are  dealt  in  or  used  by 
a  manufacturer  of  ski  and  tennis 
equipment,  from  points  in  (a)  Orange 
County,  CA.  and  (b)  CT,  NY.  and  NJ. 
to  points  in  Boulder  County.  CO.  and 
(2)  such  comTTiodities  as  are  dealt  in  by 
retail  ski  and  tennis  equipment  stores, 
from  points  in  Boulder  County.  CO,  to 
points  In  CA,  under  continuing 
contracUs)  In  (1)  and  (2)  above  with 
AMP  Head  Division,  of  Boulder.  CO. 
(Hearing  site:  Washington,  DC.  or 
Boston.  MA.)  ^ 

MC  135231  (Sub-29F).  fUed  Decem- 
ber 26.  1978.  Applicant:  NORTH 
STAR  TRANSPORT.  INC..  Rt.  1. 
Highway  1  and  59  West.  Thief  River 
Palls.  MN  56701.  RepresenUtive: 
Robert  P.  Sack.  P.O.  Box  6010.  West 
St.  Paul.  MN  55118.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  self-pro- 
pelled three-wheeled  utility  trucks, 
from  the  facilities  of  Polaris  E-Z-Oo. 
Division  of  Textron.  Inc..  at  Roseau. 
MN.  to  points  In  the  United  SUtes 
(except  AK  and  HI).  (Hearing  site:  St. 
Paul.  MN.) 

NoTC— Dual  operations  are  involved. 

MC  135231  (Sub-30F).  filed  Decem- 
ber 15,  1978.  Applicant:  NORTH 
STAR  TRANSPORT.  INC..  Rt.  1 
Highway  1  and  59  West,  Thief  River 
Falls,  MN  56701.  RepresenUtive: 
Robert  P.  Sack,  P.O.  Box  6010,  West 
St.  Paul,  MN  55118.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
snowmobiles,  and  (2)  parts  and  acces- 
sories for  snowmobiles,  from  the  facili- 
ties of  Scorpion  Industries,  at  Crosby. 
MN.  to  points  in  the  United  SUtes  (in- 
cluding AK.  but  excluding  HI):  and  (3) 
htaterials,  equipment,  and  supplies 
used  In  the  manufacture  and  sale  of 


the  commodities  named  in  (1)  and  (2) 
above,  (except  commodities  in  bulk), 
from  the  destination  named  In  (1)  and 
(2)  above,  to  the  origin  facilities 
named  in  (1)  and  (2)  above,  restlcted 
to  the  transporUtion  of  traffic  origi- 
nating at  or  destined  to  the  named 
facilities.  (Hearing  site:  St.  Paul.  MN.) 

Non.— Dual  operations  are  Involved. 

MC  143059  (Sub-41F).  filed  January 
8.  1979.  Applicant:  MERCER  TRANS- 
PORTATION CO,  a  Texas  Corpora- 
tion. P.O.  Box  35610.  Louisville.  KY 
40332.  RepresenUtive:  J.  L.  Stone 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  IntersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting lumber  and  lumber  products, 
t>etween  polnU  In  Chippewa  County. 
MN.  on  the  one  hand,  and.  on  the 
other,  points  in  AR.  IL,  IN.  lA.  MI. 
MN.  MO.  NE.  ND.  SD.  and  WL  (Hear- 
ing site:  Louisville.  KY.  or  Washing- 
ton. DC.) 

MC  136553  (Sub-67F).  filed  January 
5.  1979.  Applicant:  ART  PAPE 
TRANSFER.  INC,  1080  East  12th 
street.  Dubuque.  LA  52001.  Repre- 
senUtive: William  L.  Fairbank.  1980 
Financial  Center,  Des  Moines.  lA 
50309.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  IntersUte  or 
foreign  conunerce.  over  Irregular 
routes,  transporting  brick,  from  Ft. 
Smith  and  Malvern.  AR,  Streator.  IL, 
Brazil.  IN.  Cook  and  Kanopolis,  KS, 
Owensboro.  KY.  Springfield.  MN. 
Utlca.  MO.  Falrbury.  NE.  and  Kings 
MounUin  and  Salisbury.  NC.  to  Du- 
buque. LA.  (Hearing  site:  Chicago.  IL. 
or  Des  Moines.  LA.) 

MC  136533  (Sub-68F).  filed  January 
5.  1979.  Applicant:  ART  PAPE 
TRANSFER,  INC.,  1080  East  12th 
Street.  Dubuque,  LA  52001.  Repre- 
sentative: William  L.  Fairbank,  1980 
Financial  Center.  Des  Moines,  LA 
50309.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  cans  and  can 
ends,  from  Milwaukee,  WI.  to  Du- 
buque. LA.  and  (2)  cartons,  from  Sand- 
wich. IL.  to  Dubuque.  lA.  (Hearing 
site:  Chicago.  IL.  or  Des  Moines,  lA.) 

MC  136786  (Sub-IOOF).  filed  Decem- 
ber 8.  1978.  Applicant:  ROBCO 
TRANSPORTATION.  INC..  4333  Park 
Ave..  Des  Moines.  LA  50321.  Repre- 
senUtive: William  L.  Libby.  7525 
Mitchell  Road.  Eden  P»rairie.  MN 
55344*  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  IntersUte  or 
foreign  commerce,  over  irregular 
routes,  transporting  foodstuffs  (except 
commodities  in  bulk),  from  Kansa» 
City,  MO.  to  poinU  in  KY  and  TN. 
(Hearing  site:  Kansas  City.  MO.  or 
Minneapolis.  MN.) 
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MC  136786  (Sub-144F),  filed  Decem- 
ber 11.  1978.  Applicant:  ROBCO 
TRANSPORTATION.  INC.,  4333  Park 
Ave..  Des  Moines.  LA  50S21.  Repre- 
senUtive: William  L.  Libby.  7525 
MitcheU  Road.  Eden  Prairie.  MN 
55344.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  IntersUte  or 
foreign  commerce,  over  irregular 
routes,  transporting  meats,  meat  prod- 
ucts and  meat  byprodwcts,  and  artidea 
distributed  by  meat-paekiitg  houses,  as 
described  in  sections  A  and  C  of  Ap- 
pendix I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766.  (except  hides  and 
commodities  in  bulk),  from  the  facQl- 
tles  of  Wilson  Poods  Corporation,  at 
(^)  Albert  Lea.  MN.  (b)  Monmouth.  IL, 
and  (c)  Etes  Moines.  Cherokee,  and 
Cedar  Rapids,  LA,  to  points  In  CA,  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  facilities 
and  destined  to  the  named  destina- 
tions. (Hearing  site:  Dallas,  TX,  or 
Kansas  City.  MO.) 

MC  138279  (Sub-IOF).  fUed  January 
29,  1979.  Applicant:  CONALCO  CON- 
TRACT CARRIER.  INC.,  P.O.  Box 
968.  Jackson,  TN  38301.  RepresenU- 
tive: Robert  L.  Baker  618  United 
American  Bank  Bldg.  Nashville.  TN 
37219.  To  operate  as  a  cotUmct  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  pyrophylHte,  in 
bulk,  in  dump  vehicles,  from  Memphis 
and  New  Johnsonville,  TN.  to  Jackson. 
TN.  restricted  to  the  transportation  of 
traffic  having  a  prior  movement  by 
water,  under  continuing  contract(s) 
with  American  Olean  Tfle  Company, 
of  Lansdale,  PA.  (Hearing  site:  Wash- 
ington, DC.) 

MC  138313  (8ub-49P).  fUed  January 
5.  1979.  Applicant:  BUILDERS 
TRANSPORT.  INC..  409  14th  Street. 
SW..  Great  Palls.  MT  59404.  Repre- 
senUtive: Irene  Warr.  430  Judge 
BuUdlng.  Salt  Lake  City.  UT  84111.  To 
operate  as  a  common  casrier,  by  motor 
vehicle,  in  foreign  commerce  only, 
over  irregular  routes,  transporting 
bentonite  and  mud  treating  com- 
pounds, from  points  to  Big  Horn 
County,  WI,  to  ports  of  entry  on  the 
international  boundary  Une  between 
the  United  States  and  Canada  located 
in  MT.  ID.  and  ND.  (Hearing  site:  Bill- 
ings. MT.  or  Washington.  DC.) 

MC  138948  (Sub-llP),  filed  Novem- 
ber 28.  1978.  Applicant:  MARKET 
TRANSPORT,  LTD.,  33  NE.,  Middle- 
field  Road,  PorUand,  OR  97211.  Rep- 
resenUthre:  Nick  I.  Goyak.  555  Benja- 
min Franklin  Plaza.  One  Southwest 
Columbia.  Portland.  OR  97258.  To  op- 
erate as  a  contract  carrier,  by  motor 
vehicle,  in  taterstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  of 
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chemicals  and  (^letnlca]  products, 
(except  conunodlties  to  bulk,  to  tank 
vehicles),  (a)  from  the  fiWlltles  of  E.  I. 
duPont  de  Nemours  8t  Company,  at 
Alameda,  Brisbane.  South  San  Fran- 
cisco. Antioch,  and  Hayward.  CA.  to 
potoU  to  OR  and  WA.  and  (b)  from 
Portland,  OR,  to  potoU  to  WA,  and  (2) 
containers  and  jiaUets,  from  potots  to 
OR  and  WA,  to  the  facilities  of  £.  L 
duPont  de  Nemours  A  Company,  at 
Alameda,  Brisbane.  South  San  Fran- 
cisco, Antioch.  and  Hayward.  CA. 
under  conttouing  contracUs)  in  (1)  and 
(2)  with  E.  I.  duPont  de  Nemours  Sc 
Company,  m-  Wilmington.  DE.  (Hear- 
ing site:  San  Francisco,  CA,  or  Port- 
land. OR.) 

MC  139193  (Sub-93P).  filed  Decem- 
ber 27.  1978.  Applicant:  ROBERTS  & 
OAKE.  INC..  4240  Blue  Ridge  Blvd.. 
Kansas  City,  MO  64123.  RepresenU- 
tive: Jacob  P.  Blllig.  2033  K-  Street, 
NW..  Washington,  DC  20006.  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle, to  toterstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
POTtlng  canned  and  preserved  food- 
stuff, from  the  facilities  of  Heinz 
UJSJL.  Division  of  H.  J.  Heins  Compa- 
ny, at  or  near  Pittsburgh.  PA.  to 
potots  to  AR,  OK,  and  TX,  restricted 
to  the  transportation  of  traffic  origi- 
nating at  the  named  origto  facilities 
and  desttoed  to  the  Indicated  destina- 
tions, under  conttouing  contract(s) 
with  Heinz  U.S-A.  Division  of  H.  J. 
Heinz  Company,  of  Pittsburgh,  PA. 
(Hearing  site:  Washington.  DC.  or  Chi- 
cago, IL.) 

MC  139395  (Sub-2F).  filed  January  2. 
1979.  AppUcant  BULK  TRANSIT 
CORPORATION,  2I940  North  Wilson 
Road,  Columbus.  OH  43228.  Repre- 
senUtive: Charles  S.  DeRousle.  52 
East  Gay  Street,  P.O.  Box  1008,  Co- 
lumbus. OH  43216.  To  operate  as  a 
common  carrier,  by  nM>tor  vehicle,  to 
toterstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (l)  lime 
and  lime  products,  from  potots  to  Pen- 
dleton County.  KY.  to  potots  to  AL. 
AR.  GA.  MO.  NC.  SC.  and  VA.  and  (2) 
limestone,  to  bulk,  from  potoU  to  Pen- 
dleton County,  KY.  to  potoU  to  OH. 
(Hearing  site:  Columbus.  OH.) 

MC  139495  (Sub-407F).  filed  January 
18.  1979.  Applicant  NATIONAL  CAR- 
RIERS, INC..  1501  East  8th  Street. 
P.O.  Box  1358.  Liberal.  KS  67901.  Rep- 
resentative: Herbert  Alan  Dubin,  1320 
Fenwick  Lane.  SUver  Spring.  MD 
20910.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  to  tatersUte  or 
foreign  commerce,  over  Irregular 
routes,  transporting  cleaning  com- 
pounds, disinfectants,  paint,  varnish, 
VDttx.  animal  food  supplements,  paper 
towels,  and  toilet  tissue,  (except  com- 
modities to  bulk,  to  tank  vehicles), 
from  Greenwich.  NY.  Tenafiy.  NJ, 
CoatesvUle  and  Elghtyfour.  PA,  Cleve- 
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land.  OH.  Chicago.  IL,  Kansas  City, 
KS  Dallas.  TX.  and  Los  Angeles.  CA. 
to  points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Washing- 
ton, DC.) 

MC  139495  (Sub-409F).  filed  January 
24.  1979.  Applicant:  NATIONAL  CAR- 
RIERS. INC..  1501  East  8th  Street. 
P.O.  Box  1358.  Liberal.  KS  67901.  Rep- 
resentative: Herbert  Alan  Dubin,  1320 
Fenwick  Lane,  Silver  Spring,  MD 
20910.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  by  variety,  discount, 
and  department  stores,  from  Long 
Beach.  CA,  to  Oklahoma  City  and 
Tulsa.  OK.  Kansas  City,  KS,  Lubbock 
and  Houston.  TX,  and  Shreveport,  LA. 
(Hearing  site:  Washington.  DC.) 

MC  139906  (Sub-28P).  filed  Decem- 
ber 8,  1978.  Applicant:  INTERSTATE 
CONTliACT  CARRIER  CORP.,  a 
Delaware  corporation,  2156  W.  2200 
South.  P.O.  Box  30303.  Salt  Lake  City, 
UT  84125.  Representative:  Richard  A. 
Peterson,  P.O.  Box  81849,  Lincoln,  NE 
68501.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  plastic,  synthetic 
rubber,  rubber  chemicals,  and  latex. 
(except  commodities  in  bulk),  from 
Baton  Rouge.  LA,  to  points  in  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Lincoln.  NE.  or  Salt 
Lake  City,  UT.) 

Note.— Dti&l  operations  are  involved. 

MC  139923  (Sub-55F).  filed  January 
2,  1979.  Applicant:  MILLER  TRUCK- 
ING CO.,  INC..  P.O.  Box  Drawer  "D", 
Stroud,  OK  74079.  Representative: 
Jack  H.  Blanshan,  Suite  200.  205  West 
Touhy  Avenue,  Park  Ridge.  IL  60068. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting canned  and  preserved  food- 
stuffs, from  the  facilities  of  Heinz 
U.S.A..  Division  of  H.  J.  Heinz  Co.,  at 
or  near  Pittsburgh,  PA,  to  points  In 
AR.  OK,  and  TX.  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  facilities  and  des- 
tined to  the  indicated  destinations. 
(Hearing  site:  Pittsburgh,  PA.) 

Non.— Dual  operations  are  Involved. 

MC  139923  (Sub-57P).  filed  January 
5,  1979.  Applicant:  MILLER  TRUCK- 
ING CO.,  INC.,  P.O.  Box  Drawer  D, 
Stroud.  OK  74079.  Representative: 
Stephen  H.  Loeb,  Suite  200.  205  West 
Touhy  Avenue,  Park  Ridge,  IL  60068. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting zinc  oxide  and  zinc  dust, 
(except  commodities  in  bulk),  from 
the  facilities  of  St.  Joe  Zinc  Company, 
at  or  near  Josephtown,  PA,  to  points 


In  OK,  restricted  to  the  transportation 
of  traffic  originating  at  the  named 
origin  facilities  and  destined  to  the  in- 
dicated destinations.  (Hearing  site: 
Pittsburgh,  PA.) 

Note.— Dual  operations  are  involved. 

MC  139979  (Sub-5F),  filed  January 
24,  1979.  Applicant:  AMERICAN  COL- 
LOID CARRIER  CORP..  P.O.  Box 
951.  Scottsbluff,  NE  69361.  Repre- 
sentative: James  P.  Beck,  7 17- 17th  St. 
Suite  2600.  Denver,  CO  80202.  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting railroad  car  wheel  sets,  be- 
tween Alliance,  NE.  on  the  one  hand, 
and,  on  the  other,  points  in  AZ,  CO, 
lA.  KS.  MT,  OK,  TX,  and  WY,  under 
continuing  contract(s)  with  Railcar 
Maintenance  Company  of  California, 
of  San  Francisco.  CA.  (Hearing  site: 
Denver.  CO.) 

MC  140033  (Sub-78F).  filed  January 
4,  1979.  Applicant:  COX  REFRIGER- 
ATED EXPRESS,  INC..  10606  Good- 
night Lane,  Dallas,  TX  75245.  Repre- 
sentative: D.  Paul  Stafford,  P.O.  Box 
45538,  Dallas,  TX  75245.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  canned 
goods,  from  points  in  CA,  to  points  in 
LA.  CO.  TX,  AZ,  KS,  MN.  MO.  NV. 
NM.  FL.  VA.  MD.  IL,  OA.  and  OK. 
(Hearing  site:  Dallas,  TX.) 

Note.— Dual  operations  are  involved. 

MC  140231  (Sub-7F),  filed  December 
18,  1978.  Applicant:  LUMBER  DIS- 
TRIBUTORS, INC..  Building  149 
Marsh  St.,  Southside,  Port  Newark.  NJ 
07114.  Representative:  Morton  E.  Kiel. 
Suite  6193,  5  World  Trade  Center,  New 
York,  NY  10048.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  lumber, 
lumber  products,  and  wood  products, 
between  New  Haven  and  Bridgeport, 
CT,  Walden,  NY.  Baltimore,  MD,  and 
Wilmington,  DE,  on  the  one  hand, 
and.  on  the  other,  points  in  (TT,  NY, 
NJ,  and  PA.  (Hearing  site:  Newark.  NJ, 
or  New  York.  NY.) 

MC  140241  (Sub-39F).  filed  Decem- 
ber 27.  1978.  Applicant:  DALKE 
TRANSPORT,  INC..  Box  7.  Mound- 
ridge,  KS  67107.  Representative:  Larry 
E.  Gregg,  641  Harrison  St..  Topeka. 
KS  66603.  To  operate  as  a  commdn 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  chemical  and 
ore  processing  equipment,  and  (2) 
parts  for  the  commodities  named  in 
(1)  above,  from  Colorado  Springs,  CO. 
to  points  in  AR,  IL,  LA,  KS.  LA,  MN, 
MO,  NE,  NM,  ND.  OK,  SD,  TX,  and 
WI.  (Hearing  site:  Colorado  Springs  or 
Denver,  CO.) 


MC  141195  (Sub-8F),  filed  January 
12.  1979.  Applicant:  CALr-ARK,  INC., 
854  Moline,  P.O.  Box  394,  Malvern,  AR 
72104.  Representative:  -Thomas  W. 
Bartholomew  (same  address  as  appli- 
cant). To  operate  as  a  contract  carrier. 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  Irregular  routes, 
transporting  polystyrene  trays,  and 
materiaU  used  in  the  manufacture 
and  distribution  of  polystyrene  trays. 
Ijetween  points  in  the  United  States 
(except  AK  and  HI),  under  continuing 
contracts )  with  Western  Foam  Pak, 
Inc..  of  Fresno,  CA.  (Hearing  site:  San 
Francisco,  CA.  or  Little  Rock.  AR.) 

MC  141459  (Sub-3F).  filed  January 

18.  1979.  Applicant:  A.G.S.  ENTER- 
PRISES, INC.,  809  Columbia  Blvd., 
Litchfield.  IL  62056.  Representative: 
Allan  C.  Zuckerman,  39  S.  La  Salle  St.. 
Chicago.  IL  60603.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  plas- 
tic and  plastic  articles,  and  (2)  materi- 
ala  and  supplies  used  In  the  manufac- 
ture of  plastic  and  plastic  articles,  be- 
tween the  facilities  of  International 
Paper  Company,  at  or  near  Hudson, 
NC,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site: 
Chicago.  IL.) 

MC  141581  (Sub-2F),  filed  December 

19.  1978.  Applicant:  JAMES  P.  DOYLE 
d.b.a.,  J.  DOYLE  TRUCKING.  P.O. 
Box  76.  Wisconsin  Dells,  WI  53965. 
Representative:  David  V.  Purcell.  1330 
Marine  Plaza.  Ill  East  Wisconsin 
Ave..  Milwaukee,  WI  53202.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  trans(>orting  (1) 
vinyl,  looseleaj  binder  mechanism^ 
and  chipboard,  from  Lynn  and  New 
Bedford.  MA.  Burlington.  NJ.  Win- 
chester, VA,  Toledo.  OH.  Chicago,  IL, 
and  Milwaukee,  WI.  to  Edgerton,  MN; 
and  (2)  paper,  from  Park  Falls,  WI.  to 
Edgerton,  MN,  under  continuing 
contract(s)  with  Fey  Industries,  Inc., 
of  Edgerton,  MN.  (Hearing  site:  Mil- 
waukee. WI,  or  Chicago,  IL.) 

MC  141781  (Sub-12F),  filed  Decem- 
ber 13,  1978.  Applicant:  LARSON 
TRANSFER  &  STORAGE  CO.,  INC.. 
10700  Lyndale  Ave..  South,  Minneapo- 
lis, MN  55420.  Representative:  Samuel 
Rubenstein,  301  North  Fifth  St..  Min- 
neapolis, MN  55403.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  conunerce,  over 
irregular  routes,  transporting  materi- 
als, equipment  and  supplies  used  in 
the  manufacture  of  engines  and  gener- 
ators, from  Milwaukee,  WI,  to  Fridley, 
MN.  (Hearing  site:  Minneapolis  or  St. 
Paul,  MN.) 

Note.— Dual  operations  are  involved. 


MC  141781  (Sub-13F),  fUed  Decem- 
ber 12.  1978.  Applicant:  LARSON 
TRANSFER  Sc  STORAGE  CO.,  INC., 

10700  Lyndale  Ave.,  South,  Minneapo- 
lis. MN  55420.  Representative:  Samuel 
Rubenstein.  301  North  Fifth  St.,  Min- 
neapolis, MN  55403.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  toi 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  iron 
castings  and  steel  castings,  from 
Berlin,  Oshkosh,  Reedsburg,  and 
Sparta.  WI.  to  Fridley.  MN.  (Hearing 
site:  Miruieapolis  or  St.  Paul,  MN.) 

Note.— Dual  operations  are  involved. 

MC  142059  (Sub-60F),  filed  January 
23.  1979.  Applicant:  CARDINAL 
TRANSPORT.  INC..  a  Delaware  cor- 
poration. 1830  Mound  Rd.,  Joliet,  IL 
60436.  Representative:  Jack  Riley 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting lumber  and  lumber  mill  prod- 
ucts, (except  commodities  in  bulk),  be- 
tween St.  Joseph,  MO,  on  the  one 
hand.  and.  on  the  other,  points  in  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Kansas  City,  MO.) 

MC  142189  (Sub-40F),  filed  January 
31,  1979.  Applicant:  C.  M.  BURNS. 
d.b.a.  WESTERN  TRUCTKING,  521 
Lincoln  Ave.,  Baker,  MT  59313.  Repre- 
sentative: Michael  R.  Griffith.  Box 
980.  Baker.  MT  59313.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  agricul- 
tural equipment,  materials  and  sup- 
plies, from  points  In  IL.  LA.  MN,  and 
WI,  to  points  in  MT  and  ND.  (Hearing 
site:  Billings.  MT.) 

MC  142245  (Sub- IF),  filed  January 
25,  1979.  Applicant:  NATIONWIDE 
TRUCK  BROKERS.  INC.,  2101  Mar- 
tindale  S.W.,  Wyoming,  MI  49509. 
Representative:  Edward  Malinzak.  900 
Old  Kent  Building.  Grand  Rapids.  MI 
49503.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  cxmunerce,  over  Irregular 
routes.  transporting  apple  Juice  and 
apple  cider  In  containers,  from  Fre- 
mont, MI,  to  points  In  the  United 
States  (except  AK,  HI.  Rogers.  AR. 
Delta  and  Denver,  CO.  Albert  Lea. 
Minneapolis  and  Thief  River  Falls. 
MN,  Kansas  City.  Hazelw(x>d.  and 
Springfield.  MO,  Bismarck  and  Fargo, 
ND.  Milwaukee  and  Stevens  Point,  WI. 
and  Chicago.  IL).  under  continuing 
contract(s)  with  Speas  Company,  of 
Kansas  City.  MO.  (Hearing  site:  Chica- 
go, IL.  or  Detroit.  MI.) 

MC  142513  (8ub-6F),  fUed  January  5. 
1979.  ApiHicant:  BIRK  TRANSFER. 
INC.,  360  Wheatland  Avenue.  Cone- 
maugh,  PA  15909.  Representative:  Wil- 
liam A.  Gray.  2310  Grant  Building, 
Pittsburgh.  PA  15219.  To  operate  as  a 


common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  rail- 
road car  and  locomotive  wheels,  and 
(2)  materials  and  supplies  used  in  the 
manufacture  of  railroad  car  aiKl  loco- 
motive wheels,  between  Quemahonlng 
Township,  PA,  on  the  one  hand,  and, 
on  the  other,  points  in  WV,  OH,  KY, 
IN,  and  MO.  (Hearing  site:  Pittsburgh, 
PA,  or  Washington,  DC.) 

MC  143236  (Sub-23F).  filed  Novem- 
ber 3,  1978.  Applicant:  WHITE  TIGER 
TRANSPORTATION  CO..  INC.,  40 
Hackensack  Ave.,  Kearny.  NJ  07032. 
Representative:  John  R.  Sims,  Jr..  915 
Pennsylvania  Bldg..  425  13th  St..  NW., 
Washington,  DC  20004.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
animal  feed,  feed  ingredients,  feed  sup- 
plements, and  feed  additives,  and  (2) 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
animal  feed  (except  (x>mmodities  in 
bulk),  between  the  facilities  of  Kal 
Kan  Foods,  Inc.,  at  or  near  Mattoon, 
IL.  on  the  one  hand,  and,  on  the 
other,  points  In  CT.  DE.  FL.  GA,  MA, 
MD,  NC.  NJ.  NY.  OH,  SC.  VA.  and 
DC,  restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
named  facilities.  Condition:  Issuance 
of  a  certificate  In  ttiis  prcxxedlng  is 
withheld  pending  a  determination  of 
applicant's  fitness  In  MC  143236  (Sub- 
ID.  (Hearing  site:  Washington,  DC.) 

Note.— Dual  operations  are  involved. 

MC  143236  (Sul>-24F).  filed  Decem- 
ber 4,  1978.  Applicant:  WHITE  TIGER 
TRANSPORTATION  INC.,  40  Hack 
ensack  Ave.,  South  Kearny,  NJ  07032. 
Representative:  Jay  Schlffres,  1511  K 
St..  NW..  Washington.  DC  20005.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  stack  corrosion  and  emis- 
sion control  inhibitors.  In  vehicles 
equipped  with  mechanical  refrigera- 
tion, and  (2)  equipment  and  supplies 
used  in  Connection  with  the  commod- 
ities tn  (1)  above,  from  the  facilities  of 
Apollo  Chemical  Co.,  at  or  near  Whip- 
pany,  NJ,  to  points  in  AR,  CO.  OA. 
MN,  MO.  OH.  TN,  and  VA.  Condition: 
Issuance  of  a  certificate  tn  this  pro- 
ceeding is  withheld  pending  a  determi- 
nation of  applicant's  fitness  in  MC 
143236  (8ub-ll).  (Hearing  site: 
Newaric  NJ,  or  New  ToriE.  NY) 

Note.— Dual  operations  are  involved. 

MC  143563  (Sub-6F).  fUed  January  5, 
1979.  Applicant:  R.  C.  MCX>RE,  INC.. 
Box  346,  Waldoboro,  ME.  Representa- 
tive: Chester  A  Zyblut,  366  Executive 
Building,  1030  Fifteenth  Street.  NW.. 
Washington,  DC  20005.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 


Irregular  routes,  transporting  food- 
stuffs, from  Winterport,  ME.  to  points 
in  the  United  States  (except  points  in 
ME.  NH.  VT,  MA.  CT.  RI.  NY,  NJ.  PA. 
DE,  MD,  VA,  WV,  KY.  TN,  HI,  AK, 
and  DC).  (Hearing  site:  Portland  or 
Bangor.  ME.) 

Note.— Dual  operations  are  involved. 

MC  143678  (Sub-6P).  filed  January  8, 
1979.  Applicant:  PAUL  NICKLAUS. 
d.b.a.  NICKS  TRUCKING.  1805 
Lloyd  Street,  Apartment  IB,  Bellevue. 
NE  68005.  Representative:  Paul  D. 
Kratz,  Suite  610.  7171  Mercy  Road. 
Omaha,  NE  68106.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  waU- 
board,  from  the  facilities  of  Millard 
Drywall  Services  Co.,  at  or  near  Mil- 
lard, NE,  to  ix>ints  In  CO,  IL,  IN.  and 
MN.  (Hearing  site:  Omaha,  NE.) 

MC  143701  (Sub-4F),  filed  December 
28,  1978.  Applicant:  WILLIAM 
OBERSTE.  INC.,  A  MO  Corporation. 
5733  Ah-llne  Hwy  OFC  805  Metairie. 
LA  70003.  Representative:  Lester  C. 
Arvin.  814  Century  Plaza  Bldg..  Wich- 
ita. KS  67202.  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  sugar,  from  the 
facilities  of  Godchaux-Henderson 
Sugar  Co.,  Inc.,  at  or  near  Reserve  and 
Kenner,  LA,  to  points  in  AL.  AR,  FL. 
GA,  IL.  LA.  KY.  MS.  MO,  NC.  OH, 
OK.  SC.  TN,  TX.  VA,  WV.  IN,  KS,  MI. 
NE.  and  DC.  (Hearing  site:  New  Or- 
leans, LA.) 

MC  143775  (Sub-60P),  fUed  January 
10,  1979.  Applicant:  PAUL  YATES. 
INC.,  6601  West  Orangewood,  Glen- 
dale,  AZ  85301.  RepresenUtive:  Mi- 
chael R.  Burke  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  Irregular  routes, 
transporting  frozen  foods,  from  the 
facilities  of  Pet  Incorporated,  Frozen 
Foods  Division,  at  or  near  (a)  Benton 
Harbor.  Frankfort,  and  Hart.  MI,  and 
(b)  South  Bend.  IN.  to  points  In  AZ. 
AR.  CA,  CO,  LA.  OK.  and  TX.  (Hear- 
ing site:  St.  Louis.  MO.  or  Washington. 
DC.) 

Nora.— Dtial  operatloDt  are  Involved. 

MC  144106  (Sub-2F),  fUed  May  26, 
1978.  previously  noticed  In  the  PR 
issues  of  Jime  27.  1978.  and  Augxist  22, 
1978.  AppUcant:  ROBERT  J.  DEW 
and  PRANK  TAPPARO,  a  Partner- 
ship, d.b.a.  DT  TRANSPORTATION, 
327  North  Elm  St..  Torrlngton.  CT 
06790.  Representative:  Louis  P.  Sala- 
mone.  355  Prospect  St..  Torringtcxi, 
CT  06790.  To  operate  as  a  contract 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  laujidry  and 
cleaning  compounds  (except  commod- 
ities In  bulk),  from  points  in  Kings 
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County.  NY,  to  points  in  New  Haven. 
Hartford,  and  Fairfield  Counties.  CT 
(except  points  in  the  New  York,  NY. 
commercial  zone),  under  continuing 
contract(s)  with  OPL  Systems.  Inc.. 
and  Chloral  Chemical  Corp.,  both  of 
Brooklyn.  NY.  (Hearing  site:  Hartford, 
CT.) 

Note.— This  republication  Includes 
Chloral.  Chemical  Corp..  of  Brooklyn.  NY, 
as  a  supporting  shipper. 

MC  144315  (Sub-3F).  filed  January 
24,  1979.  Applicant:  PORT  CITY 
LEASING,  INC..  602  20th  Street 
North.  Lewlston.  ID  83501.  Repre- 
sentative: Boyd  Hartman.  P.O.  Box 
3641.  Bellevue.  WA  98004.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  lumber, 
lumber  products,  particle-board,  and 
mUlwork,  from  points  in  Spokane.  Ste- 
vens, and  Asotin  Counties.  WA.  and 
Idaho.  CJlearwater.  Lewis,  Nez  Perce. 
Latah.  Kootenai.  Benewah,  and 
Bonner  Counties,  ID,  to  points  in  NV. 
(Hearing  site:  Boise.  ID.  or  Spokane. 
WA.) 

MC  144381  (Sub-3F).  fUed  December 
14,  1978.  Applicant:  JOHN  BITTNER. 
d.b.a.  BITTNER  TRUCKING,  1754 
Jeff  CO  Blvd.,  Arnold,  MO  63010.  Rep- 
resentative: B.  W.  LaTourette,  Jr..  11 

5.  Meramec.  Suite  1400.  St.  Louis,  MO 
63105.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  automx)bile 
mufflers  and  exhaust  pipes,  and  (2) 
parts  and  accessories  used  in  the  in- 
stallation of  the  commodities  named 
in  (1)  above,  from  the  facilities  of  the 
Midas  International  Corporation,  in 
Jefferson  County,  Mo,  to  points  in  TN. 
KY.  IN.  and  IL.  (Hearing  site:  St. 
Louis.  MO.  or  Chicago.  IL.) 

MC  145256  (Sub-IP),  filed  December 

6,  1978.  Applicant:  L.  K.  M.  CO..  INC.. 
16637  Sylvester  Road,  SW.,  Seattle. 
WA  98166.  Representative:  Jack  R. 
Davis.  1100  IBM  Building.  Seattle.  WA 
98101.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  toearing  ap- 
parel and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
of  wearing  apparel,  between  points  In 
WA  and  UT.  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  SUtes 
(except  AK  and  HI).  (Hearing  site:  Se- 
atUe.  WA.) 

MC  145416  (Sub-2F).  fUed  December 
1,  1978.  Applicant:  HEINEMAN  DIS- 
TRIBUTING. INC..  301  West  Second 
St.,  Port  Clinton,  OH  43452.  Repre- 
sentative: Arthur  R.  Cllne.  420  Secu- 
rity BuUdlng,  Toledo.  OH  43604.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce,  over   irregular   routes,    trans- 
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porting  malt  beverages,  from  Milwau- 
kee. WI.  Pittsburgh.  PA.  Newport,  KY, 
and  Fulton.  NY.  to  Port  Clinton  and 
Bowling  Green,  OH,  under  continuing 
contract(s)  with  Heineman  Beverages, 
Inc.,  of  Port  Clinton,  OH,  and  Bowling 
Green  Beverage,  Inc..  of  Bowling 
Green.  OH.  (Hearing  site:  Columbus. 
OH.) 

MC  145441  (Sub-6F),  filed  December 
15,  1978.  Applicant:  A.  C.  B.  TRUCK- 
ING. INC..  P.O.  Box  5130,  North  Little 
Rock.  AR  72119.  Representative:  E. 
Lewis  Coffey  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  irregular  routes 
transporting  plastic  materials  and  pe- 
trolium  products,  except  commodities 
in  bulk),  in  vehicles  equipped  with  me- 
chanical refrigeration,  from  Big 
Springs.  TX.  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Little  Rock.  AR.  or  Memphis. 
TN.) 

NoTC— Dual  operations  are  involved. 

MC  145441  (Sub-7F).  filed  December 
19.  1978.  Applicant:  A.  C.  B.  TRUCK- 
ING. INC.  An  Indiana  Corporation, 
Interstate  Hwy  40  and  Protho  Junc- 
tion, P.O.  Box  5130.  North  Little  Rock, 
AR  72119.  Representative:  Hugh  T. 
Matthews,  2340  Fidelity  Union  Tower, 
E>allas.  TX  75201.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes  transporting  food- 
stuffs, from  Marysvllle  and  Sunbury. 
OH.  to  points  In  CA.  OR,  and  TX. 
(Hearing  site:  Dallas.  TX.) 

Not*.— Dual  operations  are  Involved. 

MC  145441  (Sub-8F).  filed  December 
29.  1978.  Applicant:  A.  C.  B.  TRUCK- 
ING. INC.,  P.O.  Box  5130,  North  Little 
Rock.  AR  72119.  Representative:  E. 
Lewis  Coffey,  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  irregular  routes 
transporting  juice,  in  vehicles 
equipped  with  mechanical  refrigera- 
tion, from  Anaheim  CA.  to  points  in 
AZ,  CO.  ID.  MT.  NV.  NM,  OR,  TX. 
UT.  and  WA.  (Hearing  site:  Little 
Rock,  AR.  or  Tampa.  FL.) 

Non.— Dual  operations  are  involved. 

MC  145501  (Sub-2F).  fUed  December 
26,  1978.  Applicant:  WASHUM  EN- 
TERPRISES. INC..  P.O.  Box  4849 
Kofa  SUtion.  800  Pacific  Ave.,  Yuma. 
AZ  85364.  RepresenUtive:  A.  Michael 
Bernstein.  1441  E.  Thomas  Rd.,  Phoe- 
nix, AZ  85014.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes  transporting  (1)  paper 
plates  and  scrap  paper,  from  the  facili- 
ties of  Arical  Paper  Products  Compa- 
ny, at  Yuma,  AZ.  to  points  in  El  Paso 
County,  TX.  and  points  in  CA.  NM. 


UT.  and  NV;  ancf  (2)  pulpboard,  from 
points  in  Los  Angeles  and  Orange 
Counties.  CA.  to  the  facilities  of  Arical 
Paper  Products  Company,  at  Yuma, 
AZ.  (Hearing  site:  Phoenix  or  Yuma, 
AZ.) 

MC  145529  (Sub-IF).  fUed  January 
25,  1979.  Applicant:  ROBERT  STEEN. 
doing  business  as  STEEN  S  FEEDS,  E. 
Elkhom,  Belle  Pourche.  SD  57717. 
Representative:  M.  Mark  Menard,  P.O. 
Box  480,  Sioux  Falls.  SD  57101.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting dry  fertilizer,  from  Mirmeapo- 
lis.  MN,  to  points  In  SD.  (Hearing  site: 
Sioux  Falls,  SD,  or  Sioux  City,  lA.) 

MC  145688  (Sub-2F).  filed  January 
19,  1979.  Applicant:  FARMINGDALE 
TRUCKING  CORP.,  22  Carnegie 
Drive.  Smlthtown,  NY  11787.  Repre- 
sentative: Lester  R.  Gutman.  805 
McLachlen  Bank  Bldg.,  666  Eleventh 
Street^  NW,  Washington,  DC  20001. 
To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  wines  and  liqueurs,  in  con- 
tainers, from  New  York,  NY,  to  the 
facilities  of  Banfi  I*roducts.  Inc..  at  or 
near  Farmingdale.  NY;  (2)  urines  and 
Liqueurs,  from  the  facilities  of  Banfi 
Products,  Inc.,  at  or  near  Farmingdale, 
NY,  to  points  in  the  United  States 
(except  AK  and  Hl\-  and  (3)  wines, 
from  San  Jose,  Ripon,  and  Modesto. 
CA.  to  the  facilities  of  Banfi  Products. 
Inc..  at  or  near  Farmingdale,  NY,  re- 
stricted in  (1)  above  to  the  transporta- 
tion of  traffic  moving  in  foreign  com- 
merce, and  under  continuing 
contract(s)  in  (1),  (2),  and  (3)  above 
with  Banfi  Products,  Inc.,  of  Farming- 
dale,  NY.  (Hearing  site:  New  York. 
NY.) 

MC  145829  (Sub-3F).  filed  February 
2,  1979.  Applicant:  ETI  CORP.,  P.O. 
Box  549,  Linden.  NJ  07036.  Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357.  Gladstone.  NJ  07934.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  pulp- 
board,  printing  paper,  wrapping 
paper,  and  paper  products,  (except 
commodities  in  bulk),  from  the  facili- 
ties of  the  Union  Camp  Corporation, 
at  or  near  Franklin.  VA.  to  points  In 
CT,  ME,  MA,  NH,  RI,  and  VT.  under 
continuing  contract(s)  with  Union 
Camp  Corporation,  of  Wayne,  NJ. 
(Hearing  site:  New  York.  NY.  or  Wash- 
ington, DC.) 

MC  145829  (Sub-4F),  filed  February 
2.  1979.  Applicant:  ETI  CORP..  P.O. 
Box  549,  Linden.  NJ  07036.  Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357.  Gladstone.  NJ  07934.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  Interstate  or  foreign  commerce,  over 
Irregular     routes,     transporting     (1) 


paper  and  paper  products,  (except 
commodities  in  bulk),  and  (2)  materi- 
als, equipment  and  supplies  us^  In 
the  manufacture  and  distribution  of 
paper  and  paper  products  (except  com- 
modities in  bulk),  between  the  facili- 
ties of  Union  Camp  Corporation,  at  or 
near  Tif ton  and  Savannah.  GA.  on  the 
one  hand,  and,  on  the  other,  points  In 
CT,  DE,  ME.  MD,  NLA,  NH.  NJ.  NY, 
PA.  VT.  VA,  WV.  and  DC.  under  con- 
tinuing contract(s)  with  Union  Camp 
Corporation,  of  Wayne,  NJ.  (Hearing 
site:  New  York.  NY.  or  Washington, 
DC.) 

MC  145829  (Sub-5F).  fUed  February 
2,  1979.  Applicant:  ETI  CORP..  P.O. 
Box    549,   Linden,   NJ   07036.   Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357,  Gladstone,  NJ  07934.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  Interstate  or  foreign  commerce,  over 
Irregular   routes,    transporting   paper 
and  paper  products,  (except  commod- 
ities in  bulk),  from  the  facilities  of 
Union  Camp  Corporation,  at  or  near 
Paulsboro,  NJ,  to  points  in  CT.  DE, 
ME,  MD.  MA,  NH.  NJ,  NY.  PA,  RI 
VT,  VA.  WV,  and  DC.  under  continu 
ing  contracts)  with  Union  Camp  Cor 
poration,  of  Wayne,  NJ.  (Hearing  site 
New  York.  NY.  or  Washington.  DC.) 

MC  145991F.  fUed  December  18. 
1978.  Applicant:  HARRISON-NI- 
CHOLS CO..  LTD..  5265  N.  4th  St..  Ir- 
windale,  CA  91706.  Representative: 
William  J.  Monheim,  P.O.  Box  1756. 
Whittler.  CA  90609.  To  operate  as  a 
contract  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  silica 
sand,  in  bulk,  from  points  In  CHark,  F*- 
meralda.  and  Nye  Counties,  NV.  to 
City  of  Industry,  CA,  under  continuing 
contract(s)  with  Owens-Illinois,  Inc., 
Libbey  Glass  Division,  of  Toledo,  OH. 
(Hearing  site:  Los  Angeles,  CA.) 

MC  145993F,  filed  January  4.  1979. 
Applicant:  SUPERIOR  ASSEBtBLY 
AND  DISTRIBUTION  CENTER. 
INC..  353  South  Santa  Fe  Avenue,  Los 
Angeles,  CA  90013.  RepresenUtive: 
Ronald  N.  Cobert,  Suite  501.  1730  M 
Street.  N.W..  Washington.  DC  20036. 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting general  commodities  (except 
articles  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
in  bulk,  and  those  requiring  special 
equipment),  between  Los  Angeles,  CA. 
on  the  one  hand,  and,  on  the  other, 
points  In  Los  Angeles,  Orange,  San 
Diego,  San  Bernardino,  Santa  Bar- 
bara, Riverside,  Ventura,  and  Kern 
Counties,  CA,  restricted  to  the  trans- 
portation of  traffic  having  a  prior  or 
subsequent  movement  by  rail.  (Hear- 
ing site:  Los  Angeles.  CA.  or  Washing- 
ton, DC.) 
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MC    146029F.    fUed    December    18, 

1978.  Applicant:  JOE  liCACHADO. 
d.b.a.  JOE  MACHADO  TRUCKING. 
14735  Wheatstone  Ave..  Norwalk.  CA 
90650.  Representative:  Joe  Machado 
(same  address  as  applicant).  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle, in  foreign  commerce  only,  over 
Irregular  routes,  transporting  wheel 
rims  and  automobile  accessories,  (1) 
between  Glendale  and  Paramount.  CA. 
on  the  one  hand.  and.  on  the  other, 
ports  of  entry  on  the  international 
boundary  line  between  the  United 
States  and  the  Republic  of  Mexico  lo- 
cated In  California,  under  continuing 
contracts)  with  Empco  Industries. 
Inc..  of  Glendale.  CA.  (2)  between  On- 
tario, CA,  on  the  one  hand,  and,  on 
the  other.  Los  Angeles,  CA,  and  ports 
of  entry  on  the  international  bound- 
ary line  between  the  United  States 
and  the  Republic  of  Mexico  located  In 
California,  under  continuing 
contracts)  with  Keystone  Products, 
Inc.,  of  Ontario,  CA,  and  (3)  between 
Gardena,  CA,  on  the  one  hand,  and, 
on  the  other,  ports  of  entry  on  the  in- 
ternational boundary  line  between  the 
United  States  and  the  Republic  of 
Mexico  located  In  California,  under 
continuing  contractCs)  with  Mufflers, 
Inc..  of  Gardena.  CA.  (Hearing  site: 
Los  Angeles  or  San  Diego.  CA.) 

MC    146215F.    fUed    November    14. 

1979.  AppUcant:  WOLFE  TRUCKING, 
INC..  1333  East  7th  Street,  Los  Ange- 
les, CA  90021.  Representative:  Miles  L. 
Kavaller,  315  So.  Beverly  Drive,  Suite 
315.  Beve?ly  Hills.  CA  90212.  To  oper- 
ate as  a  contract  carrier  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting pianos,  uncrated.  (1)  from 
Chicago.  IL.  Boston.  MA.  Cleveland. 
OH,  New  York.  NY.  and  PhUadelphla. 
PA,  to  Los  Angeles,  CA,  and  (2)  from 
Los  Angeles,  CA.  to  Phoenix.  AZ,  and 
Miami,  FL,  under  continuing 
contracts)  with  Piano  Wholesale,  Inc.. 
of  Los  Angeles.  CA.  (Hearing  site:  Los 
Angeles,  CA.) 

MC  146219F.  fUed  January  IS.  1979. 
Applicant:  FROZEN  FOOD  DELIV- 
ERY SERVICE.  INC..  300  West  St.. 
Berlin.  MA  01503.  Representative: 
Frank  J.  Welner,  15  Court  Square. 
Boston,  MA  02108.  To  operate  as  a 
common  carrier  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregtQar  routes,  transporting  cereal, 
plastic  articles,  lunch  and  picnic  kits, 
napkins,  sugar,  condiments,  and 
stratDS,  (except  commodities  In  bulk), 
from  the  facilities  of  Van  Brode  MUl- 
Ing  Co..  Inc.,  at  Clinton,  MA,  to  points 
In  AL.  CA,  FL.  GA.  IL.  IN.  LA.  KS. 
MD.  MI,  MN.  MS,  MO,  NE.  NJ.  NY. 
NC.  ND,  OH.  OK.  PA.  SC.  SD,  TN. 
VA.  WV.  WI.  and  DC.  (Hearing  site: 
Boston.  MA.) 

Norc— Dual  operations  arc  involved. 
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MC  146229F.  fUed  January  19.  1979. 
Applicant:  VIRGIL  SCHMIDT.  d.b.a, 
SCHMIDT  TRUCKING.  Route  2  Box 
207.  Standlsh.  MI  48658.  Representa- 
tlve:  Wmiam  B.  Elmer,  21635.  E.  Nine 
MUe  Rd.,  St.  aair  Shores.  MI  48080. 
To  operate  as  a  common  carrier  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting soybean  meal  and  soybean 
htUls.  from  Chicago,  IL,  Logansport. 
IN.  and  Fostoria,  OH.  to  points  in  Ros- 
common. Ogemaw.  Iosco,  Clare,  Mis- 
saukee. Gladwin.  Arenac,  Bay,  and 
Midland  Counties,  MI.  Condition:  Car- 
rier is  required  to  maintain  separate 
records  for  his  trucking  and  other 
business  enterprises.  (Hearing  site: 
Lansing,  MI.) 

MC  146239F,  fUed  January  IS.  1979. 
Applicant:  INTERNATIONAL 

FOODS  TRANSPORT.  INC.,  P.O. 
Box  127,  Hope,  NJ  07844.  Representa- 
tive: Ronald  I.  Shapss,  450  Seventh 
Ave..  New  York.  NY  10001.  To  operate 
as  a  contract  carrier  by  motor  vehicle, 
in  Interstate  or  foreign  conmierce.  over 
irregular  routes,  transporting  food- 
stuffs (except  in  bulk),  between  Chica- 
go, IL.  Hanover,  PA.  Baltimore,  MD. 
New  York,  NY.  Oakland  and  Stockton. 
CA,  Savaniuih.  GA.  New  Orleans.  LA, 
Charleston,  SC,  Philadelphia,  PA, 
Norfolk.  VA,  Miami,  FL.  and  Detroit, 
MI,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI),  under  continuing 
contract(s)  with  SSC  International, 
Inc..  of  Hackensack.  NJ.  (Hearing  site: 
New  York.  NY.) 

MC  146259F.  fUed  January  29.  1979. 
Applicant:  JAMES  R.  JARRETT. 
INC..  1307  S.  Elizabeth.  Kokomo,  IN 
46901.  RepresenUtive:  Walter  F. 
Jones.  Jr..  601  Chamber  of  Commerce 
BuUdlng.  Indianapolis.  IN  46204.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  IntersUte  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting iron  and  steel  articles,  be- 
tween the  facilities  of  Southern  Strip 
Steel.  Inc..  at  or  near  (a)  Eminence. 
KY.  (b)  Columbus.  OH.  and  (c)  Peru 
and  Kokomo.  IN.  on  the  one  hand, 
and.  on  the  other,  points  in  AL,  CO. 
GA.  IL.  IN,  LA,  KY,  Ml,  MN,  MO,  NC. 
OH.  OK.  PA.  TN.  and  WI.  under  con- 
tinuing contracUs)  with  Southern 
Strip  Steel.  Inc..  of  LouisviUe.  KY. 
(Hearing  site:  Washington,  DC.  or  In- 
dianapolis, IN.) 

MC  ISIS  (Sub-2S8F),  fUed  January  8. 
1979.  Applicant:  GREYHOUND 
LINES.  INC..  a  California  corporation. 
Greyhound  Tower.  Phoenix.  AZ  86077. 
RepresenUtive:  W.  L.  McCracken, 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  IntersUte  or  foreign  com- 
merce, transporting  (1)  over  regular 
routes:  passengers  and  their  baggage, 
and  express  and  newspapers.  In  the 
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Hune  vehicle  with  passengers,  between 
Columbus.  OA.  and  Tallahassee.  FL: 
from  Columbus  over  U.S.  Hwy  280  to 
Richland.  GA.  then  over  GA  Hwy  55 
to  Dawson.  GA.  then  over  U.S.  Hwy  82 
to  Albany,  GA.  then  over  GA  Hwy  133 
to  Junction  U.S.  Hwy  19.  then  over 
U.S.  Hwy  19  to  Junction  GA  Hwy  202. 
then  over  US.  Hwy  202  to  Junction 
U^.  Hwy  319.  at  or  near  Thomasvllle, 
GA.  then  over  U.S.  Hwy  319  to  Talla- 
hassee, and  return  over  the  same 
route,  serving  the  intermediate  points 
o{  Albany  and  Thomasvllle.  GA.  and 
(2)  over  Irregular  routes:  passengers 
and  their  baggage,  in  charter  and  spe- 
cial operations,  from  points  in  Dou- 
gherty and  Thomas  Counties.  GA.  to 
points  in  the  United  States  (including 
AK.  but  excluding  HI),  and  return. 
(Hearing  site:  Columbus.  GA  and 
Albany.  GA.  and  Tallahassee.  FL.) 

MC  130549F.  filed  January  23.  1979. 
Applicant  MAYFLOWER  TOURS. 
INC..  1121  Warren.  Downers  Grove, 
Hi.  60515.  Representative:  J.  G.  Dail 
Jr..  P.O.  Box  LL.  McLean.  VA  22101. 
To  engage  in  operations  in  Interstate 
or  foreign  commerce,  as  a  broker,  at 
Downers  Grove.  IL.  in  arranging  for 
the  transportation  by  motor  vehicle  of 
passengers  and  their  baggage,  in  spe- 
cial and  ciiarter  operations,  between 
points  in  the  United  States  (  except 
AK  and  HI).  (Hearing  site:  Chicago. 
IL.) 

NoTZ.— Applicant  Is  cautioned  that  ar- 
nuiKTments  for  charter  parties  or  group* 
should  he  made  In  conformity  with  the  re- 
quirements set  forth  in  Tawck  rottrs.  Inc. 
Extension  New  York,  N.Y..  S4  M.C.C  291 
{I9i2\ 

(FR  Doc.  79-7375  PUed  3-13-79;  8:45  am] 
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(No.  37097) 
NOITH  AMHICAN  VAN  UNtS.  MC 

f%immm  f*r  D«<t«ratory  Or4«f  Icfwnd*  of 
0»f  9<l  f«r  H««(««4i«id  (re«^ 

AGENCY:  IntersUte  Commerce  Com- 
mission. 

ACTION:  Issuance  of  declaratory 
order  decision. 

SUMMARY:  Petitioner  seeks  to  have 
the  iiousehld  goods  regulations  at  49 
CFR  1058.26(b)  interpreted  to  permit 
retaining  and  not  refunding  by  the 
carrier  of  freight  charges  of  less  than 
$10.  for  small  loss  or  destruction  of 


NOTICCS 

goods,  when  the  shipper  h4s  not  filed 
a  claim  for  refund. 

DATES:  Comments  and  views  of  Inter- 
ested {>arties  must  be  filed  on  or 
before  May  14.  1979. 

ADDRESSES:  Send  comments  and 
views  to:  Office  of  Proceedings.  Inter- 
state Commerce  Commission.  Wash- 
ington. D.C.  20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Janice  M.  Rosenak  or  Harvey 
Gobetz.  Office  of  Proceedings.  Inter- 
state Commerce  Commission.  Wash- 
ington. DC.  20423  (202-275-7693). 

SUPPLEMENTARY  INFORMATION; 
By  petition  filed  December  18.  1978. 
North  American  Van  Lines,  Inc..  a 
motor  common  carrier  of  household 
goods,  seeks  to  have  the  Commission 
issue  a  declaratory  order  under  the  au- 
thority of  section  554(e)  of  the  Admin- 
istrative Procedure  Act  (5  U.S.C. 
554(e))  to  terminate  a  controversy  or 
remove  uncertainty,  in  regard  to  the 
household  goods  regulatioru  at  49 
CFR  1056.26(b). 

These  regulations  provide,  in  es- 
sence, that  if  any  portion  of  a  house- 
hold goods  shipment  moving  in  inter- 
state or  foreign  commerce  is  lost  or  de- 
stroyed in  transit,  the  carrier  shall  not 
collect  that  proportion  of  the  freight 
charges  corresponding  to  the  portion 
of  the  shipment  which  was  lost  or  de- 
stroyed. If  no  more  than  10  percent  by 
weight  of  the  ahlpment  was  tost  or  de- 
stroyed, the  carrier  may  collect  the 
total  ciiarges  but  within  90  days  must 
refund  that  portion  corresponding  to 
the  loss  or  destruction.  Petitioner  here 
aeeks  to  have  the  regulations  inter- 
preted to  mean  that  the  carrier  does 
not  have  to  make  a  refund  if  (1)  the 
freight  charge  refund  is  less  than  110 
and  (2)  the  shipper  does  not  file  a 
claim  for  the  refimd. 

These  reculatkms  were  promulgated 
by  the  Commission  in  Ex  Parte  No. 
MC-19  (Sub  No.  24).  Practices  of 
Motor  Common  Carriers  of  Household 
Goods.  126  M.C.C.  251  (1977).  and  peU- 
tloner  concedes  that  they  were  based 
on  the  premise  that  retention  of  any 
non-coUectible  freight  charges  is  un- 
lawful. 

Nevertheless,  petitioner  attempts  to 
Justify  rwt  refimding  freight  charges 
under  $10.  on  the  ground  that  it  is 
meaningless  to  the  shipper,  so  long  as 
the  lost  or  destroyed  article  is  replaced 
or  paid  for.  At  present,  the  carrier 
must  refund  the  freight  charges  as 
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well  as  replacing  or  paying  for  the  lost 
or  destroyed  item.  Large  national  ac- 
count shippers  will  generally  refuse  to 
accept  a  small  refund  check  because  of 
the  expense  to  them  in  processing  it. 

Issuance  of  a  declaratory  order  pur- 
suant to  section  554(e)  of  the  Adminis- 
trative Procedure  Act  is  discretionary. 
Accordingly,  within  the  scope  of  our 
discretion,  we  believe  that  the  matter 
here  presented  requires  the  issuance 
of  a  declaratory  order  to  remove  un- 
certainty. 

An  uncertainty,  as  we  see  It.  could 
arise  from  the  two  decisions  by  the 
Commission,  namely.  Practices  oj 
Motor  Common  Carriers  of  Household 
Goods,  supra,  and  Ex  Parte  No.  342. 
Overcharge,  Dup.  Payment,  or  Ot>errof- 
lection  aaims,  358  I.C.C.  114  (1978). 
In  both,  regulations  were  promulgated 
which  effected  household  goods  carri- 
ers. In  the  former,  carriers  may  not 
collect  published  tariff  charges  if  they 
have  not  rendered  the  service  In  whole 
or  In  part;  and  in  the  latter,  carriers 
must  refund  all  overcharges,  duplicate 
payments,  or  overcollections  in  excess 
of  their  published  tariff  charges  for 
the  service  rendered. 

Neither  set  of  regulations  Included  a 
so-called  de  minimus  rule,  although 
both  cases  considered  it.  In  the 
former.  It  was  considered  from  the 
standpoint  of  a  10  percent  limitation, 
and.  in  the  latter,  as  a  $10  limitation. 
Nevertheless,  in  the  latter  case  at  page 
126.  the  discussion  implies  that  insig- 
nificant amounts  discovered  by  the 
carrier  for  which  no  claims  are  filed 
and  which  are  less  than  the  cost  of 
processing  the  refund,  need  not  t>e  re- 
funded. This  is  precisely  what  peti- 
tioner seeks  and  is  the  same  interpre- 
tation of  the  law  referred  to  by  peti- 
tioner from  the  1950's. 

Due  to  the  I4)parent  inconsistency 
disciissed  above,  we  will  institute  a 
proceeding  and  consider  any  com- 
ments on  the  matter  which  interested 
parties  desire  to  make. 

Decided:  February  14.  1979.  By  the 
Commission.  Chairman  O'Neal.  Vice 
Chairman  Brown.  Commissioners  Staf- 
ford. Gresham.  Clapp  and  Christian. 
Vice  Chairman  Brown  absent  and  not 
participating.  Commissioner  Gresham 
dissenting.  Conuniasioner  Christian 
dissenting.  * 

H.  O.  HoMMK,  Jr., 
Secretory. 

(FR  Doc.  79-7700  Filed  3-13-79:  •:4»  am] 
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1 

FEDERAL    DEPOSIT    INSURANCE 
CORPORATION. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given 
that  at  11:30  a.m.  on  March  8,  1979, 
the  Board  of  Directors  of  the  Federal 
E>eposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  confer- 
ence call,  to  consider  a  recommenda- 
tion regarding  liquidation  of  assets  ac- 
quired by  the  Conx>ration  from  Fann- 
ers Bank  of  the  State  of  Delaware, 
Dover,  Delaware  (Case  No.  43,837). 

In  calling  the  meeting,  the  Board  de- 
termined, on  motion  of  Chairman 
Irvine  H.  Sprague.  seconded  by  Direc- 
tor John  G.  Heimann  (Comptroller  of 
the  Currency),  and  concurred  in  by  Di- 
rector William  M.  Isaac  (Appointive), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting 
was  practicable;  that  the  public  inter- 
est did  not  require  consideration  of 
the  matter  in  a  meeting  open  to  public 
observation;  and  that  the  matter  was 
eligible  for  consideration  in  a  closed 
meeting  pursuant  to  subsections  (c)(4), 
(cx6),  (CK9KB)  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(cK4).  (cK6).  (cK9)(B)  and 
(cKlO)). 

I>ated:  March  8,  1979. 

Federal  Deposft  Insurance 

Corporation, 
HoYLE  L.  Robinson, 
Acting  Executive  Secretary. 
(8-485-79  Filed  3-9-79;  11:39  aan.] 
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FEDERAL  ENERGY  REGULATORY 

COMMISSION. 

"FEDERAL  REGISTER"  CITATION 

OF    PREVIOUS    ANNOUNCEMENT: 

(Public  Law  Mar.  12,  1979). 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  MEETING:  10  a.m.. 
March  14,  1979. 

CHANGE  IN  MEETING:  The  follow- 
ing item  has  been  added: 

item  No.,  Docket  No.  and  Company 

M-2  RM79-  .  Electric  UtUity  Reporting 
on  Measures  to  Implement  Conservation 
of  Natural  Resources. 

Kenneth  F.  Plumb, 
Secretary. 

18-487-79  FUed  3-9-79:  3:42  pml 
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FEDERAL  RESERVE  SYSTEM. 

TIME  AND  DATE:.  10  a.m..  Friday, 
March  16,  1979.  The  closed  portion  of 
the  meeting  will  commence  at  the  con- 
clusion of  the  open  discussion. 

PLACE:  20th  Street  and  Constitution 
Avenue  NW..  Washington,  D.C.  20551. 

STATUS:  Part  of  the  meeting  will  be 
open;  part  will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 


Open  Portion 

1.  Program  to  improve  Federal  Reserve 
automated  clearing  house  services. 

2.  Proposed  procedures  regarding  access 
policy  for  Federal  Reserve  member  banks 
who  are  not  members  of  their  local  auto- 
mated clearing  house  associations. 

3.  Any  agenda  items  carried  forward  from 
a  previously  announced  meeting. 


Note.— The  open  portion  of  this  meeting 
will  be  recorded  for  the  benefit  of  those 
unable  to  attend.  Cassettes  will  be  available 
for  listening  in  the  Board's  Freedom  of  In- 
formation Office,  and  copies  may  be  ordered 
for  $5  per  cassette  by  calling  (202)  452-3684 
or  by  writing  to:  Freedom  of  Information 
Office.  Board  of  Governors  of  the  Federal 
Reser\'e  System,  Washington.  D.C.  20551. 

Closed  Portion 

1.  Personnel  actions  (appointments.  t>ro- 
motions,  assignments,  reasslgiunents,  and 
salary  actions)  involving  individual  Federal 
Reserve  8ystem  employees. 

2.  Any  agenda  items  carried  forward  from 
a  previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to 
the  Boar±  (202)  452-3204. 

Dated:  March  9. 1979. 

Grutith  L.  Oarw(x>d. 
Deputy  Secretary  of  the  Board. 

(8-484-79  FUed  3-9-79;  11:04  am] 
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NATIONAL  SCIENCE  BOARD. 

DATE  AND  TIME:  March  15.  1979. 
I  p.m.  Open  session.—  March  16, 1979, 
9  p.m.  Closed  session. 

PLACE:  Room  540,  1800  O  Street 
NW..  Washington.  D.C. 

STATUS:  Change  in  agenda. 

MATTERS  TO  BE  CONSIDERED  AT 
THE  OPEN  SESSION: 

Item  changed:  5.k. 

Prom:  Ad  Hoc  Committee  on  NSB  Nomi- 
nees and  NSF  Staff. 

To:  Ad  Hoc  Committee  on  Big  and  Little 
Science. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Miss   Vemice   Anderson,    Executive 
Secretary,  (202)  632-5840. 

(8-486-79  PUed  3-9-79: 1:53  pm] 
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Guide  to 

Record  Retention 
Requirements 


[R«vis«d  M  of  January  1. 1978| 


Latest  Edition 


This  useful  reference  tod.  cornpJIed 
from  agency  regulations  and  US. 
Statutes,  is  designed  to  assist  industry 
and  the  public  with  their  Federal  record- 
keeping obligations. 

The  various  digests  in  the  "Guide"  tell 
the  user  (1 )  what  records  nruist  be  kept.  (2) 
who  must  keep  them,  and  (3)  how  long 
they  must  be  kept. 

In  addition,  the  "Guide"  contains  the 
nanr»es.  addresses,  and  phone  numbers  of 
contact  persons  within  each  agency  who 
can  answer  substantive  questions  about 
the  requirements. 

Each  digest  also  carries  a  reference  to 
the  full  text  of  the  basic  law  or  regulation 
providing  for  such  retention. 

The  booklet's  index  lists  for  ready 
reference  the  categories  of  persons, 
groups,  and  products  affected  by  Federal 
record  retention  requirements. 


Price:  $2.50 

Compiled  by  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration 

Ord0r  trom  Sup^tinfnd^nt  of  Docum9nt9t  U.S.  GovmmBnt 
Printing  Oflic;  Washington,  O.C.  20402 
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THI«  JO    Mtnrol  R«sowrc«s 

CHAPTEt  VU— OmCE  OF  SUWAa 
MIMNO  tECLAMATION  AND  »l- 
FOtCEMENT,  DEPARTMENT  OF  THE 
INTBUOR 

SURFACE  COAL  MININO  AND 
RECLAMATION  OPERATIONS 

Pinnwnt  R*gulotory  Pi^grom 

AOENCT:  Office  of  Surface  Mining 
RecUnuitlon  and  Enforcement,  U^. 
Department  of  the  Interior. 

ACTION:  Final  rule.  i 

SUMMARY:  The  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
of  the  n.S.  Department  of  the  Interior 
("OSM"  or  "the  Office")  adopts  final 
regulations  in  this  Chapter  to  imple- 
ment a  nationwide  permanent  pro- 
gram for  the  regulation  of  coal  explo- 
ration and  surface  coal  mining  and 
reclamation  operations  and  the  sur- 
face effects  of  underground  coal 
mining  by  the  States  and  the  Federal 
Oovemment.  as  required  by  Title  V  of 
the  Surface  Mining  Control  and  Recla- 
mation Act  of  1977  ("SMCRA"  or  "the 
Act"). 

EFFECTIVE  DATE:  April  12,  1977.  ex- 
cept as  stated  below  in  Paragraph  8 
under  discussion  of  "Approval  of  Other 
Agencies." 

ADDRESSES:  (1)  Director.  Office  of 
Surface  Mining  Reclamation  and  En- 
forcement, UJS.  Department  of  the  In- 
terior. South  Building.  1951  Constitu- 
tion Avenue,  N.W..  Washington.  D.C. 
20240:  (2)  Administrative  Record 
Office,  Room  120,  South  Building, 
1951  Constitution  Avenue.  N.W., 
Washington.  D.C.  20240:  telephone 
number  202-343-4728. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Mr.  Richard  M.  Hall.  Assistant  Di- 
rector, Inspection  and  Enforcement 
(Subchapters  A  and  L);  Bir.  Carl 
Close,  Assistant  Director.  State  and 
Federal  Programs  (Subchapters  C, 
D.  and  F);  Dr.  David  R.  Maneval.  As- 
sistant Director,  Technical  Services 
and  Research  (Subchapters  G,  J.  K. 
and  M),  Office  of  Surface  Mining, 
UJS.  Department  of  the  Interior, 
South  Building,  1951  Constitution 
Avenue,  N.W.,  Washington.  D.C. 
20240.  Telephone  numbers:  Hall, 
202-343-4217.  Close.  202-343-4225. 
and  Maneval  202-343-4264. 

SUPPLEMENTARY  INFORMATION: 
This  document  contains  the  final  rules 
promulgated  by  the  Office  which  im- 
plement the  permanent  regulatory 
program  under  SMCRA.  Also  Included 
are  the  rationale,  supporting  technical 
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RULES  AND  REGULATIONS 

references,  and  discussion  of  the  alter- 
natives used  or  considered  by  the 
Office  in  the  formulation  of  final 
rules. 

The  final  rules  are  issued  to  fulfil 
the  Act's  Congressional  directive  that 
the  Secretary  promulgate  regulations 
implementing  a  permanent  regulatory 
program  for  surface  coal  mining  and 
reclamation  operations.  The  perma- 
nent regulatory  program  is  the  second 
stage  of  the  phased  implementation  of 
the  Act  as  Intended  by  Congress. 
Major  categories  included  in  the  final 
rules  are  regulations  specifying  per- 
formance standards  and  design  crite- 
ria, procedures  and  requirements  for 
the  submission  of  State  programs,  pro- 
cedures governing  the  implementation 
of  a  Federal  program  for  States  with- 
out an  approved  State  program,  and 
procedures  and  the  requirements  for 
the  regulation  of  sxirface  coal  mining 
and  reclamation  operations  on  F^eral 
lands.  In  addition,  these  final  rules 
contain  provisions  regarding  applica- 
tions for  and  issuance  of  coal  explora- 
tion approvals  and  surface  and  under- 
ground coal  mining  and  reclamation 
operations  permits,  blasting  proce- 
dures, standards  for  performance 
bonds,  and  provisions  for  inspection, 
enforcement,  and  assessment  of  civil 
penalties. 

Tabls  or  Coirmrrs 

This  table  of  contents  is  presented 
here  as  a  reader  aid.  It  is  designed  to 
give  the  reader  a  comprehensive  view 
of  the  contents  of  this 
docimient. 
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730.12  Requirement  for  regulatory  pro- 
grama  In  States. 

PAST  7S1— SUMMSSION  OP  HATf 
PtOOtAMS 

731.1      Scope. 
731.11    Eligibility 

731.13  Submission  of  State  programs. 

731.13  Standards  and  procedures  for  ap- 
proval of  alternatives  to  provisions  of 
the  regulations  of  this  Chapter. 

731.14  Content  requirements  for  program 
submissions. 

PAIT  732— PIOCBNItCS  AND  dlTBUA  roi 
APPtOVAL  Ot  OISAPPIOVAL  OP  STAn 
PtOOIAM  tUMMSSIONS 

732.1      Scope. 

732.4      Responsibility. 

732.11  Review  by  the  Regional  Director. 

733.12  Notice  and  public  hearing  require- 
ments. 

73X13    Decision  by  the  Secretary. 
732.14    Resubmission  of  State  programs. 
73X15    Criteria  for  approval  or  disapproval 
of  State  programs. 

732.16  Terms  and  conditions  for  State  pro- 
grams. 

732.17  State  program  amendments. 

PAIT  7S»— MAMTB4ANa  OP  CTATI  PIO- 
OtAMS  AND  PtOCBUtfS  fOti  SUOSTITUT. 
MO  PfDOAL  BWOtCSMBa  OP  CTATf 
PIOOIAMS  AND  WnNDKAWMO  APPtOV- 
AL OP  CTATI  PtOOtAMS 

733.1      Scope. 

733.4      ResponslbUlUes. 

733.11  General  requirements  for  maintain- 
ing State  programs. 

733.12  Procedures  for  substituting  Federal 
enforcement  of  State  programs  or  with- 
drawing approval  of  State  programs 

733.13  Criteria  for  substituting  Federal  en- 
forcement for  State  programs  or  with- 
drawing approval  of  State  programs. 

PAIT  795— PfDOUU,  PtOOtAM  POt  A  CTAH 

736.1  Scope 

736.3  Objectives. 

736.3  ResponslbUlty. 

736.4  Authority. 

736.11  General  procedural  requirements. 

736.12  Public  notice  requirements. 

736.13  Public  comment 

736.14  Director's  decision. 

736.15  Implementation,  enforcement  and 
maintenazKe  of  a  Federal  program. 


736.16  Federal  program  termination  proce- 
dures. 

736.17  Consolidation  of  procedures. 

736.31  General  requirements  of  a  Federal 
program. 

736.32  Contents  of  a  Federal  program. 
736.23    Federal  program  effect  on  State  law 

or  regulations. 
796.M    Federal   pragram  efteet   on  State 


SUKMAPTBt  D—ra»tAL  LANDS  PtOOtAM 


tiOUNUEMBITS 

NO  ANb>  tea 


POt 

AMA- 


PAIT     740    OlNIIAl 
SUtPAa    COAL   MMMO 
TION  OPCtATIONS  ON  ftDOtM.  LANDS 

See. 

740.1  Scope  and  purpose. 

740.3  ObjecUves. 

740.4  ResponslbUlUes. 

740.5  P»/lt«lM«n« 

PAIT  741— PBMITS      ^ 

741.1      Scope. 
741J      Objectives. 
741.4      ResponsfbfUtles. 

741.11  Oeneral  obilgmUons. 

741.12  Relation  of  permit  to  mining  plan. 

741.13  Permit  applicaUons. 

741.14  RaquirenaenU     for     special     oper- 
adona. 

741.15  Permit  tenns. 

741.16  CondiUons  of  permits. 

741.17  Criteria    for    permit    approval    or 
deniaL 

741.1S    PubUc     partleipatlan     in     permit 
review  process. 

741.19  AvaflabOlty  of  Information. 

741.20  Permit  review  processing  for  oper- 
ations on  KsMonal  Forest  System  lands. 

741.31    Review  of  permit  appUeatlons. 
741.33    Renewal  of  permits. 

741.23  Review    of    approved   permNs   and 
permit  revisions. 

741.24  Transfer,    assignment,    or    sale    of 
rights. 

741.25  Revocation  of  permits. 


PAIT  743 


tlAMUTY  MSUtANa 
LANDS 


ONPBiCIAL 


74X1  Scope. 

743.4  ResponsiMlttles. 

742.5  Definitlona. 
74X11  Federal  lease  bonds. 
74X12  Performanoe  bonds. 

742.13  Federal  leasee  protection  bonds. 

742.14  Amount  and  duraUon  of  perform- 


742.15  Form  of  performance  bonds. 

742.16  Terms  and  conditions  of  perfonn- 
ance  bonds. 

74X17  Terms  and  condittons  for  liabOtty 
insurance. 

743.U    Rtfease  Of  btmds. 

74X19  Performance  l>ond  forfeiture  crite- 
ria and  prooedurea. 

PAIT  7«3— MSPKTKNIS,  INPOtCEM0IT, 


743.1 

Scope. 

743.3 

ObjecUve. 

743.4 

Reaponslbllities. 

7U.11 

General  obllgaU 

743.13 

743.13 

RULES  AND  REGULATIONS 

PAIT  744— PeUOIMANCi  SZANDAtOS  POt 
PBKtAL  LANDS 


standards:     Ezplora- 


744.1      Scope. 
744.11    Performance 

UotL 
744.13    Performance  standards:  Biining  and 

reclamation. 
744.13    Performance  standards:  CompleUon 

of  operations  snd  abandonment. 

PAIT  745— CTATE-PB>«Ua  COOPBMTIVE 
AOtKMBHTS 

745.1      Scope. 

745.3  ObjecUve. 

745.4  Responslbimies. 

745.11    Apfrilcatton  snd  agreenmit. 
745.13    Terms. 

745.13  Authority  reserved  by  the  Secre- 
tary. 

745.14  Amendments. 

745.15  Termination. 
746J4    Reinstatement 


) 


SUKHAPnt  P-AUAS  UNSWTAMf  POt 


PAIT7( 


760J.  Scope. 

760.3  Objectives. 

760.3  Authority. 

780.4  Responsibaity. 

PAIT  751— AIKAS  DtSWNATB)  SY  Aa  OP 
CONCUSS 

761.1      Scope. 

761.3  Objective. 

76L3      Authority.  , 

761.4  RespotMlbllity. 

761.5  Pefinttlons 

761.11    Areas  where  mining  is  prohibited  or 

limited. 
761.13    Procedures. 


PACT     7t 
AliAS  AS  UNSUITAILf  POt  SUtFACi  COAL 


7«X1 

763.4  Req>onsibillty. 

763.5  DefbiitfcMia 

762.11  Criteria  for  designstlng  tamds  as  on- 
suitable. 

763.13    Additional  criteria. 

76X13  Land  exempt  from  designation  as 
unsuitable  for  surface  coal  mining  oper- 


76X14  Kzploration  on  land  designated  as 
irrr't*^**^  for  surface  coal  mining  oper- 
ations. 


PAIT  7*4— CTATf  PtOCnStS  POt 


OOAl  MDflNO  OPBMHOm 

764.1      Scope. 

764J     Objecttve. 

764.3      Authority. 

764.11    ProeedareK    GcneESl 
quirements. 

764.13    Procedures:  PetttianB. 

764.15    Procedures:  Initial  processing,  rec- 
ordkeeping,   snd    nottfteatlon    requtre- 


re- 


764.17    Prooeduicc  Hearing  requirements. 
764.19    Procedures:  Decision. 
764.21    Data  base  and  Inventory  system  re- 
quirements. 
764.23    Public  infbrmatlon. 


14903 

764.25    Regulatory  authority  responsibOlty 
for  implementation. 


PACT  Ttfl     DtSWNATW  LANDS  UMtOITAMf 
POt  SUIPACi  COAL  MMDW  OPttATIONS 
A  PBOUU.  PtOOtAM  POt  A  CTATI 


765.1  Scope. 

765.11  Procedures. 

765.13  State  varlaUons. 

765.13  Effective  date. 

PAIT  7*9— PCTinON  PtOCfSS  POt  DfSIONA- 
TION  OP  PfDBtAL  LANDS  AS  UNStlTAILi 
POt  AU  Ot  CKTAM  TYPB  OP  SUtPACE 
COAL  MIMNO  OPSUTIONS  AND  POt  TEt- 
MIAnON  OP  PtlVIOMS  DiftONOTIONS 

769.1  Scope. 

769.3  Authority. 

769.4  Responsibility. 
769.7  Regulatory  poOcf. 

709.11    Who  may  sirtmilt  a  petlUon. 

769.13    Procedures:  Where  to  submit  peti- 


769.13  PiveeCvata:  Contents  of  petitions. 

700.14  Procedures:   Initial   piwesslng.   re- 
cording, snd  notification  requirements. 

760.15  Procedures:  Intervention. 
700.10  Prooedurec  Public  informaUon. 
709.17  Prooedurec  Hearing  requirements. 
TOO.tO  Pioeedures:  IJedstons  on  petitions. 

SUtCHAPTEl  •— SUtPAa  COAL  MtNO 
AND  HdAMATION  OPBATIONS  PBUNITS 
SYSTIM 

PAIfTyp     ■— UmWMMMillTI  POt 
CTA1I  PtOOtAMS 


rmj. 

770J  Objectives. 

770.4  ResponstimtieB. 

776.5  DeOEdtlaoB. 
770.6 
TTOai 
770.13  CoordlnaUon     with 

under< 


requirements 


PAIT  771 


nowttMBtrs  POt 


PEIMITS  AND  APPLICATIONS 

771.1  Scope. 

771.2  Objectives. 

771.11  General  requirements  for  permits- 
Operators. 

771.13  Continued  operaUon  under  interim 
permits. 

771.15  tymHnn»A  opoation  under  Federal 
program  permits. 

771.17  Continued  operaUon  under  State 
program  permits. 

771.19   Compllanoe  with  permits. 

771.21    Permit  application  niing  deadlines. 

77L23  Permit  appUeatlons— Goieral  re- 
quironents  f  ot  f  nmat  and  contents. 

77L35    Permit  fees. 

771.37   Veriflcstlon  of  appllcatlmL . 


PACT 


,  HQUHMBtTS  POt 
COAL  OnOtATION 


776.1  Seope. 

776.2  ObjecUves. 
770J 
776.11 


Generalrequlrementc  gapkiiaUon 
o<  leas  than  850  tons. 

General  requirements:  EzploraUon 


776.12 

ot 

770.15    Apphcartnns:  Approval  ot  disapprov 

■1  of  eaplaratlan  of  more  than  256  tons. 
776.14    AppUcationc  If otioe  and  bearing  for 

exploration  of  more  tJian  350  (ms. 


> 
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776.15    Coal  exploration  oompUftooe  dutlec 
77«.17    Public  araUabOlty  of  infomuUion. 

PAIT  77t— SUVAQ  MMMO  POUMIT  AfTU- 
CATIONS— IMMMMMW  tKMMWMNTS  KM 
LMAl.  nNANOAl.  COMfUANCI,  AND  It- 
lAnO  MKMiMATION 

778.1  Scope. 

778.3  ObJecUvea. 

778.4  Revonalbatty. 
778.11  AppUobUlty. 

778.13  Identification  of  tnterettc 

778.14  ComplUnce  Information. 

778.15  Right  of  entry  and  operation  Infor- 
mation. 

778.16  Relationship  to  areas  designated  un- 
suitable (or  tnlning. 

778.17  Permit  term  Information. 

778.18  Personal  injury  and  property 
damage  insurance  information. 

778.19  Identification  of  other  lioensea  and 
permits. 

778.20  Identification  of  location  of  public 
office  for  filing  of  application. 

778.31  Newspaper  advert iseimnt  and  proof 
of  publication.  , 

rAIT  779— SUtfACI  MMMO  nUMt  Afni- 
CATIONS  XMNWdUM  IIQUMfMMfTS  KM 
MTOtMATION  ON  MVWONMaiTAl  If- 
SOUtdS 

779.1  Scope. 

779.3  Objectives. 

779.4  Responsibilities 
779.11  Oexwral  requirements. 

779.13  General  environmental  resources  In- 
formation. 

779.13  Description  of  hydrology  and  geolo- 
gy: General  requirements. 

779.14  Geology  description. 

779.15  Ground  water  information. 

779.16  Surface  water  information. 

779.17  Alternative  water  supply  informa- 
Uon. 

779.18  Cllmatologlcal  taiformatloo. 

779.19  Vegetation  information. 

779.30  Ftsh  and  wildlife  resources  Informa- 
Uon. 

779.31  SoU  resources  information. 

779.33  Land  use  information. 

779.34  leaps:  General  requirements. 

779.35  Cross  sections,  maps  and  plana. 
779.37  Prime  farmland  investigation. 

PAtT  7f»-SUWAC8  MMMO  PfMUT  ATfU. 
CATION— MMUNUM  UQUKIMiNT  KM 
MCUUNATMN  AND  OTftATION  PiAN 

780.1      Scope. 

780.3  Objectives. 

780.4  Responsibilities. 

780.11  Operation  plan:  QenermI  require- 
ments 

780.13  Operation  plan:  Existing  structures. 

780.13  Operation  plan:  Blasting. 

780.14  Operation  plan:  Maps  and  plans. 

780.15  Air  pollution  control  plan. 

780.16  Pish  and  wildlife  plan. 

780.18  Reclamation  plan:  General  require- 
ments. 

780.31  Reclamation  plan:  Protection  of  hy- 
drologlc  balance. 

780.33    Reclamation  plan:  Postmlnlng  land 


780.35  Reclamation  plan:  Poods.  Impound- 
ments, banks,  dams,  and  emt>ankments. 

780.37  Redamatioo  plan:  Surface  mtninj 
near  UTutorgrotiTMl  mtntiij 

TiO.39    Dtvenloiw. 


lUUS  AND  lEOULAnONS 

780J1    Protection  of  public  parka  and  his- 
toric places. 
780.33    Relocation  or  use  of  public  roads. 
780.35    Disposal  of  excess  spoil 
780.37    TransporUUon  facilities. 

PAtT  TO— UNDOtOIOUND  MMMO  PitMIT 
AfPUCATIONS— MMMNUM  tSOMUMmTS 
KM  LMAl.  NNANOAl.  COMfUANCI  AND 
ULATH)  INKMMATION 

782.1  Scope. 

783.3  Objectives. 

783.4  ResponsibUlty. 
783.11  AppUcabUlty. 

783.13  Identification  of  interests. 

783.14  Compliance  information. 

783.18  Right  of  entry  and  operation  infor- 
mation. 

783.16  Relationship  to  areas  designated  un- 
suitable for  mining. 

783.17  Permit  term  information. 

78X18    Personal      injury      and      property 
damage  insurance  Information. 

783.19  IdentlficaUon  of  other  licenses  and 
permits. 

782.30  Identification  of  location  of  public 
office  for  filing  of  application. 

783.31  Newspaper  advertisement  and  proof 
of  publication. 


RULES  AND  REGULATIONS 


PAST   TO— UN0«OIOUND 
AfPUCATIONS— MMMMIM     IIQUMIM0ITS 
POI    MPOtMATION   ON   MVMONMMTAL 

mowcB 

783.1  Scope. 

783.3  ObJecUves. 

783.4  Responsibilities. 
783.11  General  requirements. 

783.13    General  environmental  resources  In- 
formation. 

783.13  Description  of  hydrology  and  geolo- 
gy: General  requirements. 

783.14  Geology  description. 

783.15  Ground  water  information. 

783.16  Surface  water  information. 

783.17  Alternative   water  supply   Infonna- 
tkm. 

783.18  Cllmatologlcal  Information. 

783.19  Vegetation  information. 

783.30  Pish  and  wildlife  resources  informa- 
Uon. 

783.31  Soil  resoxirces  information. 

783.33  I^uid  use  Information. 

783.34  Maps:  General  requirements. 

783.35  Cross  aectlons.  mapa,  and  plans. 
783.37  Prime  farmland  Investigation. 

PAIT   714— AMOeiOIOUND 
AffUCAT 
POI  MOAMATION  AND  OPMATION  PLAN 

784.1      Scope. 

784.3  ObJecUves. 

784.4  ResponslMlltles. 

784.11    Operation    plan:    General    require- 
ments. 
784.13    Operation  plan:  Existing  structures. 

784.13  Reclamation  plan:  General  requlre- 
menta. 

784.14  Reclamation  plan:  Protection  of  hy- 
drologlc  balance. 

784.15  Reclamation  plan:  Postmlntaig  land 


784.16  Reclamation  plan:  Ponds,  tanpound- 
ments.  banks,  dama.  and  embankments. 

784.17  Protection  of  public  parks  and  bte- 
toricplaoea. 

784.18  Relocation  oc  use  of  public  roa^ 

784.19  Underground  development  waste. 
7MJ0    Subaidanoe  control  plan. 


784.31  Plah  and  wildlife  plan. 

784.32  Diversions. 
784.23  Maps  and  plans. 

784.34  TransporUUon  fadliUea. 

784.35  Return  of  coal  processing  waste  to 
abandoned  underground  workings. 

784.36  Air  pollution  control  plan. 

PAIT  78S— MQUWiMiNTO  POI  PKMiTS  POI 
SflOAl  CATMOIBS  OP  MMD«0 

.  T85.1    Scope. 
785.3    Objective. 
786.11    Anthracite  surface  coal  mining  and 

reclamation  operations. 
785.13    Special     bituminous    surface    coal 

mining  and  reclamation  operations. 

785.13  Experimental  practices  mining 

786.14  Mountalntop  removal  mtning 

785.15  Steep  slope  mining. 

785.16  Permits  Incorporating  variances 
from  approximate  original  contour  res- 
toration requirement  for  steep  slope 
mining. 

785.17  Prime  farmlands. 

785.18  Variances  for  delay  in  contempora- 
neous reclamation  requirement  in  com- 
bined surface  and  underground  mining 
operations. 

785.19  Surface  coal  mining  and  reclama- 
tion operations  on  areas  or  adjacent  to 
areas  including  alluvial  valley  floors  In 
the  arid  or  seml-artd  regions  of  the 
country. 

T85.20    Augertng. 

785.31    Coal  processing  plants  or  support 

fadllUes  not  located  within  the  permit 

araa  of  a  specified  mine. 

785.33  Insitu  processing  actlvitiea.     - 

PAIT  786— UVKW,  PUMIC  PAITIOPATION. 
AND  AfPIOVAL  Ol  DISAPPIOVAL  OP 
PaUMTAfPUCATIONS  AND  PflUMT  TBUMS 
AND  CONDITIONS 

786.1  Scope. 

786.3  Objectives. 

786.4  Responsibilities. 

786.5  Definitions. 

786.11  Public  notices  of  filing  of  permit  ap- 
plications. 

786.13  Optwrtunity  for  submission  of  writ- 
ten comments  on  permit  applications. 

786.13  Right  to  fUe  written  obJectionB. 

786.14  Informal  oonferencea. 

786.15  Public  avaUablllty  of  information  In 
permit  applications  on  file  with  the  reg- 
ulatory authority. 

786.17    Review  of  permit  appUcationa. 
786.19    Criteria    for    permit    approval    or 

deniaL 
786.31    Criteria    for    permit    approval    or 

deniaL  Existing  structures. 
786.33    Permit  approval  or  denial  actiona. 
786.35    Permit  terma. 

786.37  Conditions  of  permlta:  General  and 
right  of  entry. 

786.29  Conditions  of  permits:  BovtroD- 
ment,  public  health,  and  safety. 

PAIT   787    APMMUilATIVl    AND   JUDCIAl 

nvaw  OP  DtosiONS  iy  imulatoiv 

AUTNOIfTY  ON  PBUNfT  AfPUCATIONS 

787.1  Scope. 

7S7J  Objectivea. 

787.11  A4taitnistrattv«  review. 

787.12  Jodlelal  review. 


PAIT  788— fflUMTS,  IIVKWS,  UVWONS, 
AND  UMWALS,  AND  TIANSPH.  SAU 
AND  AinONMINT  OP  IMHn  OIANTB) 
UNDBPOMITS 

788.1  Scope. 

788.2  ObJecUves. 
788J  Responsibilities. 
788.5  Definitions. 

788.11  Regulatory  authority  review  of  out- 
standing permits. 

788.12  Permit  revisions. 

788.13  Permit  renewals:  General  reguire- 
ments. 

788.14  Permit  renewals:  AppUcaUons. 

788.15  Permit  renewals:  Terms. 

788.16  Permit  renewals:  Approval  or 
deniaL 

788.17  Transfer,  assignment,  or  sale  of 
permit  rights:  General  reqtilrements. 

788.18  Transfer,  sale,  or  aasignement  of 
rights:  Obtaining  approvaL 

788.19  Requirements  for  new  permits  for 
persons  succeeding  to  rights  ^granted 
under  a  permit. 

SUtCHAPTII-M  (USatVB)) 

SMCHAPTHI— I  (USatVB)) 

SUiCMAfTn  i— lOND  AND  MSUIANCf  If- 
QUMIMBfTS  POI  SmPACf  COAL  MMMO 
AND  IfOAMATION  OfOtATIONS 

PAIT  800  OPglAL  IIQUKEMBm  POI 
•ONDMO  OP  StMPACf  COAL  MMMO  AND 
IfOAMATION  OPatATIONS  UNDO!  lEOU- 
lATOlY  PIOOIAMS 

Sec. 

800.1  Scope. 

800.2  ObJecUve. 
800.5  Definitions. 

800.11  Requirement  to  file  a  bond. 

800.12  Requirement  to  file  a  certificate  of 
liability  Insurance. 

800.13  Regulatory    authority    responalba- 


PAIT  805— AMOUNT  AND  DWATION  OP 
PRPOIMANCK  lOND 

805.1  Scope. 

805.11  DetermlnaUon  of  bond  amount 

808.12  Minimum  amount. 

805.13  Period  of  liability. 

805.14  Adjustment  of  amount. 

PAIT  806— POIM,  CONDITIONS,  AND  TBtMS 
OP  PflPOIMANa  lONDS  AND  UAMUTY 
MSUIANCf 

806.1      Scope. 

806.11  Porm  of  the  performance  bond. 

800.12  Terms  and  conditions  of  the  bond. 

806.13  Replacement  of  bonds. 
.14    Terms  and  condiUons  for  liability 
Insurance. 


PAIT     807— PIOCBMMfS,     dlTBUA 

SCHHMAf  POI  IBlASf  OP  PBVOIMANa 


807.1      Scope. 

807.11    Procedures   for  seeking  release  of 

performance  bond. 
807.13    Criteria  and  schedule  for  release  of 

performance  bond. 

PAIT 


■OND  POIPBTUli 
dlTBUA  AND  PIOCBNNtfS 


808.11    GeneraL 
808.13    Procedtu-ea. 

808.13  Criteria  for  forfeiture. 

808.14  Determination^      of 
•mount. 


fmteiture 


SUKHAPTn  K— PBUUNBIT  PIOOIAM 
PRPOIMANa  HANDAIOS 

PAIT  ilO-fUMANBH  PIOGIAM  PBVOIM. 
ANQ  CTANDAIDS  OBOUL  PIOVISIONS 


810.1 

Scope. 

810.3 

ObJecUve. 

810.3 

Authority. 

810.4 

Revonslblllty, 

810.11 

Applicability. 

PAIT  815— COAL  fXPlOIATION 

815.1       Scope. 

815.3       Objectives. 

815.11  General  responstbOity  of  persons 
conducting  coal  exploration. 

815.13      Required  documents. 

815.15  Performance  standards  for  ooal  ex- 
ploration. 

815.17     Requirement  for  a  permit 

PAIT  8U    PUMANDff  PIOOIAM  POtPOIM- 
ANd  HANDAIDS— SmPAO  MMN«0  AC- 

Tivrm 

816.1       Scope. 
816.3       Objectives. 
816.11     Si^  and  markers. 

816.13  Casing  and  sealing  of  drilled  boles: 
General  requirements. 

816.14  Casing  and  sealing  of  drilled  bolec 
Temimrary. 

816.15  Casing  and  sealing  of  drilled  holec 
Permanent 

816.21  TopaoIL  General  requirements. 

816.22  TcHMoO:  Removal 

816.23  TopsoIL  Storage. 

816.24  TopsoO:  Redistribution. 

816.25  Topsofl:  Nutrients  and  soO  amend- 
ments. 

816.41  Hydrologic  balance:  General  re- 
quirements. 

816.42  Hydrologic  balance:  Water  quality 
standards  and  effluent  limitations. 

816.43  Hydrologic  balance:  Diversion  and 
conveyance  of  overland  flow  and  shallow 
ground  water  flow. 

816.44  Hydrologic  balance-  Stream  chan- 
nel diversions. 

816.45  Hydrologic  balance:  Sediment  con- 
trol measures. 

816.46  Hydrologic  balance:  Sedimentation 
ponds. 

816.47  Hydrologic  balance:  Discharge 
structurea. 

816.48  Hydrologic  balance:  Add-forming 
and  toxic-forming  spolL 

816.49  Hydrologic  balance:  Permanent 
and  temporary  Impoundments. 

816.50  Hydrologic  balance:  Ground  water 
protection. 

816.51  Hydrologic  balance:  Protection  of 
ground  water  recharge  capacity. 

816.52  Hydrologic  balance:  Surface  and 
ground  water  monitoring. 

MM  Hydrologic  balancr  Transfer  of 
wells. 

816.54  Hydrologic  balancr  Water  rights 
and  replacement 

816.55  Hydrologle  balance-  Diadiarge  of 
water  Into  an  underground  mine. 

816JM  Hydrologic  balanrr  Postmlnlng  re- 
^«Kn«»«H/<«  of  sedimentation  ponds,  di- 
versions, impoundments,  and  treatment 
facnitiea. 
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816.57  Hydrologic  balance:  Stream  buffer 
Bonea. 

816.59      Coal  recovery. 

816.61  Use  of  explosives:  General  require- 
ments. 

816.63  Use  of  explosives:  Preblastlng 
survey. 

816.64  Use  of  explosives:  Public  notice  of 
blasting  schedule. 

816.65  Use  of  explosiveK  Surface  blasting 
requirements. 

816.67  Use  of  explosives:  Seismograph 
measurements. 

816.68  Use  of  explosivec  Records  of  blast- 
ing operations. 

816.71     Disposal  of  excess  spotL  General 

requlrementa. 
816.73      Disposal    of    excess   90IL    VaUey 

fllla. 

816.73  Disposal  of  excess  spoIL  Head-of- 
hoUow  fills. 

816.74  Disposal  of  excess  spoIL  Durable 
rock  fills. 

816.79     Protection  of  underground  mines. 

816J1  Coal  processing  waste  bankr  Gen- 
eral requirements. 

816.83  Coal  processing  waste  banks:  Site 
inspection. 

816.83  Coal  processing  waste  banks: 
Water  control  measures. 

816.85  Coal  processing  wast^  banks:  Con- 
strucUon  requirements. 

816.86  Coal  processing  waste:  Burning. 

816.87  Coal  processing  waste:  Burned 
waste  utilization. 

816.88  Coal  processing  waste:  Return  to 
underground  wortdngs. 

816.89  Disposal  of  noncoal  wastes. 
816.91      Coal  processing  waste:  Dams  and 

embankments:  General  requlrementa. 

816.93  Coal  processing  waste:  Dams  and 
embankments:  Site  preparation. 

816.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  construction. 

816.95      Air  resources  protectioiL 

816.97  Protection  of  fish,  wildlife  and  re- 
lated environmental  values. 

816.99  Slides  and  other  damage. 

816.100  Contemporaneous  reclamation. 

816.101  Pf^/^kfiiung  and  gradlnr  General 
requlrementa. 

816.103  Backfilling  and  gradlnr  General 
grading  requlrementa. 

816.103  w»/*fnnng  and  gradlnr  Covering 
coal  and  add-  and  toxic-forming  materi- 
als. 

816.104  Bartcfllling  and  gradlnr  Thin  over- 
burden. 

816.105  BarkTming  and  gradlnr  Thick 
overburden. 

816.106  Regradlng  or  stabilizing  rills  and 
gullies. 

816.111  Revegetation:  General  require- 
ments. 

816.112  Revegetation:  Use  of  introduced 
species. 

816.113  Revegetation:  Timing. 

816.114  Revegetation:  Mulching  and  other 
soil  stabilizing  practices. 

816.115  Revegetation:  Grazing. 

818.116  Revegetation:  Standards  for  suc- 


816.117    Revegetation:     Tree    and    shrub 
stocking  for  forest  land. 

816.131  Cessation   of   operations:   Tempo- 
rary. 

816.132  Cessation   of   operations:    Perma- 
nent 

816.133  Postmlnlng  land  use. 

816.150  Roads:  Class  L  GeneraL 

816.151  Roadc  Class  L- Location. 
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81C.193    RotLdK 

•tnictlon. 
816.153 
816.1ft4 
81S.155 
818.1M 
816.1S0 
81«.l«i 
818.183 


ClMi   L   Desicn  and   con- 


Romd*:  Clam  L  Dnlnace. 
Roads:  Claa  L  Surfactnc- 
Roads:  CUua  I:  Maintenance. 
RoadK  CU«  I:  Restoration. 
Roads:  Class  II:  OeneraL 
Roads:  Class  LI:  Location. 
Roads:  Class  IL  Deslsn  and  con- 
struction. 
816.183    Roads:  Class  II:  Drainace. 
Roads:  Class  II:  Surfadnc. 
Roads:  Class  11:  Maintenance. 
Roads:  Class  II:  Restoration. 
Roada:  Class  III.  General. 


818.184 
818.185 
818.188 
818.170 
818.171 
818.173 


Roads:  Class  III:  LocaUon. 
Roods:  Class  III:  Oesicn  and  con- 
stniction. 

818.173  Roads:  Oass  III:  Dralnace. 

818.174  Roads:  Class  UI  Surfacln«. 

816.175  Roads:  Class  III:  Maintenance. 
818.178    Roads:  Class  III   Restoration. 

818.180  Other  transportation  facilities. 

818.181  Support  faculties  and  utility  tnstal 
latloos. 

PAST  tir-PEKJMANENT  PtOGftAM  KtK>RM- 
ANd  STANOAIDS— UNOCSOaOUNO  MIN- 
MO  ACTIVinES 

817.1      Scope. 

817.3      Objectives. 

817.11    Slcns  and  markers. 

817.13  Casing  and  sealing  of  underground 
openings:  General  requirements. 

817.14  Casing  and  sealing  of  underground 
opening.^:  Temporary. 

( 17.15    Casing  and  sealing  of  underground 

openings:  Permanent. 
817.31    Topsoil:  General  requiremenU. 
817.33    TopsoU:  Removal. 

817.33  Topsoil:  Storage. 

817.34  Topsoil:  RedistribuUon. 

817.35  Topsoil:  NutrlenU  and  soil  amend- 
ments. 

817.41  Hydrologlc  balance:  General  re- 
quirements. 

817.43  Hydrologlc  balance:  Water  quality 
standards  and  effluent  llmiUtfons. 

817.43  Hydrologlc  balance:  Diversions  and 
conveyance  of  overland  flow  and  shallow 
ground  water  flow. 

817.44  Hydrologlc  balance:  Stream  channel 
diversions. 

•17.45  Hydrologlc  balance:  Sediment  con- 
trol measures. 

817.48  Hydrologlc  balance:  SedlmenUtlon 
ponds. 

817.47  Hydrologlc  balance:  Discharge 
structures. 

817.48  Hydrologic  balance:  Acid-forming 
and  toxic  forming  materials. 

817.49  Hydrologic  balance:  Permanent  and 
tempora--^  Impoundment. 

817.50  Hydrologlc  balance:  Ground  water 
protection. 

817.53  Hydrologic  balance:  Surface  and 
ground  water  monitoring. 

817.53  Hydrologlc  balance:  Transfer  of 
wells. 

817.54  Hydrologlc  balance:  Water  rlghU 
and  replacement. 

817.55  Hydrologlc  balance:  Discharge  of 
water  Into  an  underground  mine. 

817.58  Hydrologic  balance:  Postmlnlng  re- 
habilitation of  sedimentation  ponds,  di- 
versions, impoundments,  and  treatment 
faculties. 

817.57  Hydrologlc  balance:  Stream  buffer 
sones. 

817.59  Coal  recoveiT. 


lUlES  AND  REOULATfON$ 

817.81  Use  of  explosives:  General  require- 
ments. 

817.83  Use  of  exploalv«K  Preblastlng 
surrey. 

817.85  Use  of  explosives:  Surface  blasting 
requirements. 

817.87  Use  of  explostveK  Setamograph  mea- 
surements. 

817.88  Use  of  explosives:  Records  of  blast- 
ing operations. 

817.71  Disposal  of  underground  derelop- 
ment  waste  and  excess  spoil:  General  re- 
quirements. 

817.73  Disposal  of  underground  develop- 
ment waste  and  excess  spoU:  Valley  fills. 

817.73  Disposal  of  undeigiutind  develop- 
ment waste  and  exeeas  spoil:  Head^f 
hoUow  fUls. 

817.74  Disposal  of  excess  spoil:  Durable 
rock  fills. 

817.81  Coal  processing  waste:  General  re- 
quirements. 

817.83  Coal  processing  waste  banks:  Site  in- 
spection. 

817.83  Coal  processing  waste  banks:  Water 
control  measures. 

817.85  Coal  lyocesslng  waste  banks:  Con- 
struction requirements. 

817.88    Coal  processing  waste:  Burning. 

817.87  Coal  processing  waste:  Burned  waste 
utilization. 

817.88  Coal  procesalnc  waste:  Return  to 
underground  workings. 

817.89  Disposal  of  nonooal  wastes. 

817.91  Coal  processing  waste:  Dams  and 
embankments:  General  requiremenU. 

817.93  Coal  prooeastng  waste:  Dams  and 
embankments:  Site  preparation. 

817.93  Coal  processing  waste:  Dams  and 
embaniunents:  Design  and  construction. 

817.95    Air  resources  protection. 

817.97  ProtecUon  of  fUh.  wildlife  and  relat- 
ed environmental  values. 

817.99  Slides  and  other  damage. 

817.100  Contetnporaneous  reclamation. 

817.101  Backfilling  and  gradlnr  General 
requirements. 

817.103  Backfilling  and  gradlnr  General 
grading  requirements. 

817.103  Backfilling  and  gradlnr  Covering 
coal  and  acid-  and  toxic-forming  materi- 
als. 

817.108  Regrading  or  stabilising  rills  and 
gullies. 

817.111    Reregetation: 
ments. 

817.113    RevegeUtion: 
species. 

817.113  RevegeUtion: 

817.114  Revegetatlon 
SOU  stabilising  practices. 

817.115  RevegeUtion:  Graztng. 

817.116  RevegeUUon:  Standards  for  suc- 
cess. 

817.117  RevegeUtion:  Tree  and  shrub 
stocking  for  forest  land. 

817.131  Subsidence  controL  General  re- 
quiremenU. 

817.133  Subsidence  controL  Public  notice. 

817.134  Subsidence  controL  Surface  owner 
protection. 

817.126    Subsidence  controL  Buffer  sones. 
Cessation    of    operations:    Tempo- 


General      require- 

Use    of    introduced 

Timing. 

Mulching  and  other 


817.131 

rary. 
817.133 

nent. 
817.133 
817.150 
817.151 
817.153 


tlon    of    operations:    Pema- 


PostnUntDC  land  use. 
Roadr  dasi  t  General. 
RoadK  Class  t  Location. 
Roads:   Class   L   Design  and 
struction. 
817.153    Roads:  Oass  L  Drainage. 


con- 


817.154  Roads:  Class  I:  Surfacing- 

81T.156  Roads:  Class  I  Maintenance. 

817.154  Roads:  Class  I   Restoration. 

817.180  Roads:  Class  II:  Oeoeral. 

817.181  Roads  Class  II:  Location. 
817.183  Roads:  Class  IL  Design  and  con- 
struction. 

817.183  Roads:  Class  n:  Drainage. 

817.184  Roads:  Class  II:  Surfacing.         , 

817.185  Roads:  Class  II:  Maintenance. 
817.166  Roads:  Oass  II  Restoration. 

817.170  Roads:  Class  III:  General. 

817.171  Roads:  Clsas  III:  Location. 
817.173  Roads:  Class  III:  Design  and  con- 
struction. 

817.173  Roads:  Class  III:  Drainage 

817.174  Roads:  Class  III:  Surfacing. 

817.175  Roads:  Class  III:  Maintenance. 
817.178  Roads:  Class  UI:  RestoraUon. 

817.180  Other  transporutlon  facUiUes. 

817.181  Support  facUiUes  and  uUllty  instal- 
lations. 

rAIT  818— SPfOAl  PMMAMCm  PtOOtAiM 
r€tFOIMANC£  STANOAtDS— CO««CUIRENT 
SURFACE  AND  UNOMGtOUND  MINING 

818.1  Scope. 

818.3  Objective. 

818  4  ResponslbUltles. 

818.11  AppUcaMlity. 

818.13  Compliance  with  variance  terrns. 

818.15  Additional  performance  standanls. 

PART  81*— SPCOAl  PfRMANCNT  PIOGRAJM 
KtKMIAAANCE  STANDARDS— At>GER  MINtNO 

819.1       Scope. 
819.3      Objectives. 

819.11    Auger  minlnr  Additional  perform- 
ance standards. 

PART  820— SPCOAL  PCRMANENT  PROGRAM 
PflK>«MANCf  STANOAIOS— ANTHRACITE 
MINES  IN  PENNSrLVAMA 

820.1  Scope. 

830.2  Objectives. 

820.11    Performance  staxwlards:  Anthracite 
mines  in  Pennsylvania. 

PART  873— SPEOAl  PERMANENT  PtOGtAM 
PERFORMANCE  STANDARDS — 04»ERAnONS 
M  AUUVlAi  VALUY  HOOtS 

833.1      Scope. 

822.3  ObJecUves. 

822.11  Alluvial  vaUey  floors:  Essential  hy- 
drologic functions. 

822.12  Alluvial  valley  Hoorr  Protection  of 
farming  and  water  supplies. 

822.13  Alluvial  valley  floors:  Protection  of 
agricultural  uses. 

822.14  Alluvial  vaUey  floors:  Monitoring. 

PAIT  n3— SPEOAl  PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS — OPERATIOHS 
ON  PRIME  FARMLANDS 

823.1  Scope.  ' 

823.2  Objective. 

823.11  Prime    farmland:    Special    require- 
menU. 

823.12  Prime  farmland  Soil  removal. 

823.13  Prime  farmland  SoU  stockpillnr 

833.14  Prime  farmland  SoU  replacement. 

833.15  Prime  farmland:  RevegeUtion. 

PART  834— SPECIAL  PERMANENT  PROOtAJN 
PnPOtMANCE  STANDARDS— MOUNTAM- 
TOP  REMOVM 

ta«.l      Scope. 


824.2      ObjecUves. 

824.11    Mountalntop  removaL  Performance 
standards. 

PAtT  825— SPCOAL  PERMANENT  PROORAM 
PHIFORMANCE  STANDARDS— SPffOAL  tlTU- 
MMOUS  COAL  MINES  IN  WYOMMO 

825.1  Scope. 

825.2  Objective. 

825.11  Mines  operating  before  January  1, 
1972. 

825.12  Mines    developed    after    August    3, 
1977. 

825.13  Changes  In  Wyoming  program. 

PAIT  Rfr— SPECIAL  PCRMANCNT  PtOOtAM 
PaK>RMANCE  STANDARDS— OPCtATIONS 
ON  STEEP  SLOPES 

826  1       Scope. 
826  3      ObJecUve. 

826.11  AppUcabUity. 

826.12  Steep    slopes:    Performance    sUnd- 
ards. 

826.15  Steep  slopes:  Limited  variances. 

826.16  Steep  slopes:  Multiple  seam. 

PART  827— SFEaAl  PERMANENT  PtOOtAM 
PERFORMANCE  STANDARDS— COAL  PROC- 
ESSING PLANTS  AND  SUPPORT  FAaLITIES 
NOT  LOCATED  AT  OR  NEAR  THE  MINESITE 
OR  NOT  WnTHIN  THE  PERMn  AREA  FOR  A 
MINE 

827.1      Scope. 

827.11  Applicabmty. 

827.12  Coal  processing  plants:  Performmnce 
standards. 

PART  828— SPECIAL  PERMANENT  PROGRAM 
PERFORMANCE  HANDAROS— IN  SITU 
PROCCSSWO 

828.1  Scope. 

828.2  Objectives. 

828.11  In    situ    processinr    Performance 
standards. 

828.12  In  situ  processinr  Monitoring. 

SURCMAPTER  L— INSPECTION  AND 
B4EORCEMENT 

PART  840— STATE  REGULATORY  AUTHORITY 
MSPfCnON  AND  BIPORCEMB«T 

840.1  Scope. 

840.11  Inspections  by  8Ut«  regulatory  au- 
thority. 

840.12  Right  of  entry. 

840.13  Enforcement  authority. 

840.14  AvaUabUity  of  records. 

840.15  Public  parUdpation. 

PART  S42-fEDERAL  MSPCCTIONS 

842.1      Scope. 

843.11  Federal  Inspections. 

842.12  Citizens'    requesU    for   Federal   In- 
spections. 

842.13  Right  of  entry. 

842.14  Review  of  adequacy  and  complete- 
ness of  inspections. 

842.15  Review  of  decision  not  to  tnq>ect  or 
enforce. 

842.18    AvaUabUity  of  records. 


PART 


0aORCEMO4T 


843.1  Scops. 

843.11  Ceaaatton  orders. 

545.12  Notices  of  vlolaUon. 

543.13  Suspension  or  revocation  of  permits. 


RULES  AND  REGULATIONS 

843.14  Service  of  notices  of  violation  and 
cessation  orders. 

843.15  Informal  pubUc  hearing. 

843.16  Formal  review  of  ciUtions. 

843.17  PaUure  to  give  notice  and  lack  of  In- 
formation. 

843.18  InabUlty  to  comply. 

843.19  Injunctive  reUef. 

PART  845-CtVll  PBIALTIES 

845.1  Scope. 

845.2  ObjecUve. 

845.11  How  assessmenU  are  made. 

845.13  When  [>enalty  will  be  assessed. 

845.13  Point  system  for  penalties. 

845.14  Determination  of  amount  of  penal- 
ty. 

845.15  Assessment   of   separate    violations 
for  each  day. 

846.18    Waiver  of  use  of  formula  to  deter- 
mine dvU  p>enalty. 

845.17  Procedures  for  assessment  of  dvU 
penalties, 

845.18  Procedures  for  assessment  confer- 
ence. 

845.19  Request  for  hearing. 

845.20  Final   assessment  and  payment  of 
penalty. 

SUBCHAPTa  M— TRAMINO  PROGRAM  FOR 
RLASTERS  AND  MEMftERS  OP  MASTING 
CREW:  CERTIFICATION  PROGRAM  FOR 
•LASTHS 

SUSCHAPTER  N-O— (RESERVB)) 

SUtCHAfTER  P— PROTECTION  OF  EMPIOYHS 
(PART  865) 

SUBCHAPm  O— {RESERVED} 

SURCHAPTER  R— ARANDONED  MINE  LAND 
RECLAMATION  (PART  970-$U) 

SURCHAPm  S— MINING  AND  MINERAL 

RESTITUTES  (PART  890) 

BACKCROUIfO 

Throughout  the  implementation  of 
the  Initial  program  (42  FR  62639- 
62716.  December  13.  1977)  and  the  pro- 
mulgation of  final  niles  to  Implement 
a  permanent  regulatory  program,  the 
Office  has  been  guided  by  the  intent 
of  Congress  that  the  States  assume 
the  lead  in  achieving  the  punxwes  of 
the  Act.  Section  503(a)  of  the  Act  re- 
quires States  to  submit  permanent 
program  applications  by  February  3, 
1979.  However,  imder  Section  504(a). 
the  Secretary  may  extend  the  date  for 
State  permanent  program  applications 
up  to  an  additional  6  months,  if  sub- 
mission of  the  application  requires  an 
act  of  the  State  legislature.  This  ex- 
tension has  been  granted  to  all  States 
where  coal  is  cxirrently  mined.  Thus, 
SUtes  have  untU  AugTist  3.  1979.  to 
submit  programs  to  the  Secretary  for 
approvaL  In  additian,  under  Sectioa 
50S  of  the  Act.  a  total  of  10  mcxithg  (6 
months  for  initial  r«Tlew  and  4 
months  for  regubmisBion  and  r«coDgid- 
eration)  may  elapse  before  final  Secre- 
tarial approval  or  denial  of  a  State 
program.  Thus,  by  June  S.  1980,  a 
State  program  must  be  approved,  or  a 
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Federal  program  implemented,  in  each 
State. 

Under  the  permanent  regulatory 
program  all  requirements  of  the  Act 
are  implemented  and  apply  to  all  sur- 
face coal  mining  and  reclamation  oper- 
ations in  the  Nation  except  those 
exempted  by  the  Act.  The  full  comple- 
ment of  permit  and  bond  requirements 
and  performance  standards  will  apply 
to  sxirface  coal  mining  and  reclamation 
operations  upon  issuance  of  a  permit 
under  a  State  or  Federal  program.  The  , 
Act  provides  that  2  months  after  ap-  \ 
provid  of  a  State  program  or  imple- 
mentation of  a  Federal  program,  each 
operator  who  wishes  to  continue  to 
mine  must  apply  for  a  new  permit.  Six 
months  thereafter  the  regulatory  au- 
thority is  required  to  act  on  the  appli- 
cation. However,  an  operator  who  has 
timely  applied  for  a  permit  under  the 
permanent  program  can  operate  under 
his  or  her  initial  program  permit 
beyond  the  deadline  imtll  the  State 
acts  on  his  or  her  application,  if  the 
requirements  of  30  CFR  771.13  are 
met.  This  means  that  for  non-Federal 
and  non-Indian  lands,  the  coal  mining 
and  reclamation  operations  must  have 
new  permits  and  bonds  aind  be  in  com- 
pliance with  the  full  range  of  perform- 
ance standards  no  later  than  February 
3.  1981.  If  State  programs  are  ap- 
proved before  June  3,  1980,  or  a  Feder- 
al program  is  Implemented  before  that 
date,  the  application  of  the  full  re- 
quirements of  the  Act  to  surface  coal 
rnining  and  reclamation  operations 
will  occur  earlier  than  February  3, 
1981. 

On  Federal  lands,  performance 
standartls  will  apply  to  existing  oper- 
ations 6  months  after  the  effective 
date  of  the  regvilatlons,  or  approxi- 
mately mid-September  1979.  If  mine 
plan  revisions  are  required,  compliance 
with  those  performance  standards 
which  make  the  mine  plan  revisions 
necessary  and  such  revisions  must 
occur  within  1  year  following  the  ef- 
fective date  of  the  regulations.  Perma- 
nent program  permits  for  existing 
mines  on  Federal  lands  are  required  8 
months  after  approval  of  a  State  pro- 
gram or  Implementation  of  a  Federal 
program  for  the  State  In  which  the 
Federal  lands  are  located.  Following 
the  effective  date  of  regulations,  new  . 
mines  on  Federal  lands  must  obtain  a 
permit  under  the  permanent  regula- 
tory program. 

Surface  coal  mining  operations  on 
Indian  lands  are  not  r*gulat«d  under 
the  permanent  regulatory  program. 
Regulations  which  currently  apply  to 
surface  coal  mining  operations  on 
TnHia^n  lands  were  published  cm  De- 
e«mber  16,  19r7  (42  FR  63S94-«3410). 
and  are  found  at  25  CFR  Part  177. 
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Pttbuc  Pa«ticipatioh 


Throughout  the  development  of 
these  final  rules,  the  Office  h&s  solicit- 
ed and  given  substantial  consideration 
to  the  comments  and  recommenda- 
tions received  from  the  public.  Follow- 
ing the  release  of  the  preproposed 
draft  of  final  rules  on  July  3,  1978,  and 
July  21,  1978.  the  Office  held  Informal 
public  hearings  and  was  available  for 
meetings  with  the  public.  The  Office's 
administrative  record  was  opened  to 
receive  written  comments  through 
August  18,  1978.  Changes  occurring  be- 
tween the  texts  of  the  preproposed 
and  proposed  permanent  rules  pub- 
lished on  September  18.  1978.  resiilt- 
Ing  from  comments  received  during 
that  period,  were  discussed  In  the  pre- 
amble to  the  proposed  rules  (see  43  FR 
41662-41663.  September  18.  1978). 

The  final  public  comment  period  on 
the  proposed  rules  began  on  the  date 
of  promulgation.  September  18.  1978. 
and  wsis  originally  scheduled  to  close 
at  5  p.m..  November  17.  1978  (43  PR 
41662,  September  18.  1978).  However, 
because  the  Office  later  determined 
that  several  pieces  of  technical  litera- 
ture referred  to  in  the  proposed  rules 
were  unavailable  for  Inspection  as  of 
the  30th  day  prior  to  the  close  of  the 
comment  period,  the  closing  date  was 
then  extended  to  5  p.m..  November  27. 
1978.  The  Office  also  held  one  addi- 
tional public  hearing  in  Washington. 
D.C..  on  November  22.  1978.  on  the 
proposed  rules  (43  FR  50407,  (October 
27.  1978). 

POBLIC  HXAKIHGS 

Diirlng  the  comment  period  on  the 
proposed  rules.  25  days  of  public  hear- 
ings were  held  to  receive  oral  and  writ- 
ten comments  on  the  regulations  and 
regulatory  analysis  (see  discussion  of 
regulatory  analysis,  infra).  Transcripts 
of  testimony  were  placed  in  the  ad- 
ministrative record  and  processed  in 
the  same  manner  as  all  other  written 
comments.  Public  hearings  were  held 
in  Washington,  D.C.;  Charleston.  West 
Virginia;  Knoxville.  Tennessee: 
Kansas  City.  Missouri;  Indianapolis. 
Indiana;  and  Denver,  Colorado. 

Public  Mkethigs 

In  response  to  specific  requests,  the 
Office  and  the  Assistant  Secretary  for 
Energy  and  Minerals  held  a  total  of  57 
public  meetings  on  the  substance  of 
the  proposed  rules  with  State  agencies 
or  organizations,  industry  representa- 
tives, environmental  groups,  and  other 
Federal  agencies  between  September 
18  and  November  27.  1978.  To  the 
maximum  extent  possible,  advance 
public  notice  was  posted  in  the  Admin- 
istrative Record  Office  (Room  120). 
Office  of  Surface  Mining,  indicating 
the  date.  time,  place,  t«plc.  and  parties 
Involved.  A  summary  of  each  meeting 
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was  filed  by  a  departmental  or  Offlce 
participant,  incorporated  In  the  ad- 
ministrative record,  and  processed  as  a 
written  comment.  A  list  of  such  meet- 
ings and  the  simimary  of  each  are 
available  In  the  Administrative  Record 
Office. 

Ajf  ALTSis  or  Public  Commehts 

The  Office  received  589  written  com- 
ments on  the  proposed  regulations 
from  individiials.  organizations,  and 
government  agencies.  Beglrmlng  in 
early  November  1978.  the  Office  orga- 
nized 22  task  groups  comprised  of 
more  than  100  technical  experts  from 
the  Office  and  more  than  20  other 
agencies.  The  groups  were  assigned 
specific  topics,  parts,  and  sections  of 
the  proposed  rules  and  were  responsi- 
ble for  analyzing  comments  and  devel- 
oping recommendations  in  their  area 
of  expertise.  Control  mechanisms  were 
used  to  track  the  referral  of  comments 
to  the  various  groups  and  to  Insure 
that  all  comments  were  considered.  In 
addition  to  the  comments  received  on 
the  proposed  rules,  comments  on  the 
preproposed  drafts  which  were  re- 
ceived after  the  August  18,  1978,  dead- 
line and  were  not  previously  consid- 
ered, were  included  in  this  process. 
Also  Included  were  two  comments 
(from  the  Arizona  Public  Service  Com- 
mission and  the  Council  on  Environ- 
mental Quality)  received  within  2 
hours  after  the  close  of  the  official 
comment  period  at  5  p.m..  November 
27,  1978.  The  Office  determined  that 
the  commenters  made  a  good  faith 
effort  to  hand-deliver  their  comments 
by  5  p.m. 

During  the  official  comment  period, 
the  Office  received  comments  on  the 
proposed  rules  from  the  Council  of 
Economic  Advisors  (CEA)  as  incorpo- 
rated in  the  Council  of  Wage  and 
Price  Stability  report  submitted  on 
behalf  of  the  Regulatory  Analysis 
Review  Group  (RARO).  The  Secre 
tary,  pursuant  to  Executive  Order 
12044  and  after  consulUtlon  with  the 
Executive  Office  of  the  President  and 
the  \JB.  Department  of  Justice,  Office 
of  Legal  Council,  decided  to  consult 
with  CEA  prior  to  promulgation  of 
final  regulations.  On  January  4,  1979. 
the  Office  made  a  catalog  of  all  oral 
and  written  contacts  between  CEA  and 
parties  outside  the  Executive  Office  of 
the  President  available  for  public 
review  (44  FR  1355,  January  4.  1979). 
Copies  of  the  catalog  were  made  avail- 
able in  the  Administrative  Record 
Office  at  the  Central  Office  and  all 
five  Regional  Offices.  The  administra- 
tive record  was  reopened  to  accept 
public  comments  addressing  the  sub- 
stance of  the  information  contained  in 
the  catalog  and  the  relationship  of  the 
catalog  to  the  proposed  regulations 
and  RARG's  comments  received  on 
November   27,    1978.   This   announce- 


ment also  stated  that  aU  written  com- 
ments must  be  received  by  5  p.m.,  Jan- 
uary 22.  1979.  in  order  to  be  consid- 
ered or  Included  in  the  administrative 
record. 

Comments  received  were  given  the 
following  consideration.  Each  com- 
ment was  forwarded  to  the  appropri- 
ate Assistant  Directors)  having  exper- 
tise on.  or  primary  administrative  re- 
sponsibility for.  the  relevant  subject. 
Control  mechanisms  were  used  to 
instire  that  all  timely  comments  were 
considered.  Comments  received  after 
the  deadline  wer»  not  considered  or  In- 
cluded In  the  administrative  record. 

The  preamble  to  the  final  rules  con- 
tains the  bases  and  purposes,  alterna- 
tives considered,  and  decisions  made 
by  the  Office  In  responding  to  signifi- 
cant comments.  The  Office  considered 
significant  conunents  to  be  those 
urging  the  adoption  of  viable  alterna- 
tives or  Questioning  the  provisions  in 
the  proposed  regulations,  which  pro- 
vided reasonable  rationale.  Justifica- 
tion, technical  references,  or  other  ma- 
terials supporting  the  recommenda- 
tions or  comments.  Insignificant  com- 
ments, that  Is.  those  of  a  more  general 
nature  or  those  which  proposed 
changes  found  to  be  inconsistent  with 
the  requirements  of  the  Act.  are  in- 
cluded in  the  administrative  record 
but  are  not  discussed  In  the  preamble. 

Approval  or  Other  Agencibs 

The  Act  and  other  Federal  statutes, 
regulations,  and  Executive  Orders  re- 
quire the  Secretary,  prior  to  promul- 
gation of  the  final  rules,  to  obtain 
written  concurrence  or  comments 
from  certain  Federal  agencies.  These 
agencies  Include  the  DJS.  Environmen- 
tal Protection  Agency;  the  U.S.  De- 
partment of  Agriculture;  the  U.S. 
Army  Corps  of  E^ngineers;  the  DA  De- 
partment of  Labor  the  Director.  Fed- 
eral Register;  the  U.S.  Fish  and  Wild- 
life Service;  and  the  Advisory  Council 
on  Historic  Preservation.  All'  concur- 
rences necessary  have  been  obtained 
and  are  on  file  in  the  administrative 
record.  In  addition,  under  Section 
201(e)  of  the  Act  and  44  UJ3.C.  3502 
and  3512.  the  Office  must  obtain  the 
approval  of  the  U.S.  Government  Ac- 
counting Office  (GAO)  for  public  rec- 
ordkeeping and  reporting  require- 
ments established  by  the  regulations. 

The  requirements  for  concurrence  or 
comment  on  the  final  rules  by  the 
foregoing  agencies  are  as  follows: 

I.  SecUons  501(aXB)  and  (b)  of  the 
Act  require  the  written  concurrence  of 
the  Administrator  of  the  Environmen- 
tal Protection  Agency  for  regulations 
relating  to  air  or  water  quality  stand- 
ards promulgated  under  the  Clean 
Water  Act  and  the  Clean  Air  Act.  By 
letter  dated  February  14.  1979.  the  Ad- 
ministrator of  the  Environmental  Pro- 


tection Agency  concurred  with  the  Of- 
fice's regulations. 

2.  Section  510<dKl)  of  the  Act  states 
that,  under  regulations  Issued  by  the 
Secretary  with  the  concurrence  of  the 
Secretary  of  Agriculture,  the  regula- 
tory authority  shall  follow  certain  pro- 
cediu^s  in  granting  permits  for  sur- 
face coal  mining  operations  on  prime 
farmland.  The  regulations  concerning 
issuance  of  permits  on  prime  farmland 
have  been  developed  in  consultation 
with  the  Secretary  of  Agriculture  in 
accordance  with  Section  510(dKl).  By 
letter  dated  March  1.  1979.  the  Secre- 
tary of  Agriculture  concurred  with  the 
prime  farmland  provisions  of  the  regu- 
lations. 

3.  Section  515(f)  of  the  Act  requires 
that  regulations  pertaining  to  coal 
mine  waste  piles  and  dams  be  promul- 
gated with  the  written  concurrence  of 
the  Chief  of  Engineers.  \JJ3.  Army 
Corps  of  Engineers.  By  letter  dated 
February  15.  1979,  the  Chief  of  Engi- 
neers concurred  with  the  regulations. 

4.  Section  516(a)  of  the  Act  states 
ttiat  the  Secretary  shall  promulgate 
rules  and  regulations  directed  toward 
the  stirface  effects  of  underground 
coal  rp<n<ng  operations  and  requires 
that  such  rules  and  regulations  shall 
not  conflict  with  or  supersede  any  pro- 
vision of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  or  any 
regulation  Issued  pursuant  thereto. 
The  written  concurrence  of  the  head 
of  the  department  which  administers 
the  Act  is  required  before  final  rules 
may  be  promulgated.  By  letter  dated 
February  21,  1979,  the  Secretary  of 
Labor  concxirred  with  these  regula- 
tions. 

5.  Under  5  USC  522(a)  the  Office  is 
required  to  consult  with  and  receive 
the  approval  of  the  Director  of  the 
PEDEitAL  Register  for  the  incorpora- 
tion by  reference  of  materials  Into  the 
text  of  the  final  rules.  The  Office  filed 
a  written  request  for  approval  of  the 
EHrector  of  the  Federal  Register  for 
incorporating  by  reference  materials 
in  the  following  Sections:  700.5, 
786.17(b)(1).  785.19(e)(3Ki). 
816.49(aH5).  816.65(fK2).  816.65(g). 
816.97(c).  817.49(aK5).  817.97(c).  By 
letter  dated  February  7.  1979.  the  Di- 
rector of  the  Federal  Register  has  ap- 
proved the  Office's  request. 

6.  The  Office  initiated  consultation 
with  the  U.S.  Fish  and  Wildlife  Serv- 
ice pursuant  to  Section  7  of  the  En- 
dangered Species  Act  of  1973.  16 
UJS.C.  1531  et  seg.,  by  memorandum  of 
September  21,  1978.  By  letter  of  Janu- 
ary 26.  1979.  the  Director.  U.S.  Fish 
and  WUdllfe  Service.  fUed  a  Biological 
Opinion  with  the  Office  stating  that 
the  final  regulations  will  not  Jeopar- 
dize the  continued  existence  of  endan- 
gered species  and  threatened  species 
or  result  In  the  destructicm  or  modifi- 
cation of  habitat  of  such  species. 
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7.  The  Office  initiated  consultation 
with  the  Advisory  Council  on  Historic 
Preservation,  under  Section  106  of  the 
National  Historic  Preservation  Act  and 
Executive  Order  11593,  by  memoran- 
dum  of  September  21.  1978.  A  public 
meeting  between  representatives  of 
the  Advisory  Coimcil  and  the  Office 
was  held  on  November  2,  1978.  The 
Office  received  written  comments 
from  the  Advisory  Council  on  Novem- 
ber 27.  1978. 

8.  Under  Section  201(e)  of  the  Act 
(30  U.S.C.  1211(e)).  OSM  is  considered 
an  independent  Federal  regulatory 
agency  for  the  purposes  of  44  U.S.C. 
3502  and  3512.  As  a  result,  all  of  the 
permanent  regulations  which  imi>ose 
recordkeeping  and  reporting  require- 
ments on  members  of  the  public  have 
been  submitted  to  the  General  Ac- 
counting Office  (GAO)  for  clearance 
pursuant  to  its  regulations  (4  CFR 
Part  10). 

Some  Sections  of  the  permanent  reg- 
ulations require  the  collection,  submis- 
sion, or  retention  of  certain  categories 
of  information  by  the  States,  opera- 
tors, or  the  general  public.  Other  Sec- 
tions sponsor,  through  the  States, 
such  collection,  submission,  or  reten- 
tion of  Information.  The  purpose  of 
GAO  review  is  to  assure  that  the  re- 
quired Information  is  obtained  with  a 
minimum  of  burden  on  the  public  and 
that  unnecessary  duplication  of  effort 
In  providing  the  Information  Is  elimi- 
nated. 

OSM  has  identified  the  following 
Sections  of  the  final  regulations  that 
Impose  recordkeeping  and  reporting 
requirements.  The  Sections  listed 
below  are  adopted  subject  only  to 
clearance  by  GAO,  pursuant  to  44 
UAC.  3612.  These  particular  Sections 
of  the  regulations  will  not  be  effective 
until  OSM  publishes  a  notice  of  clear- 
ance by  GAO. 

SUBCHAPTBt  A 

Sections  700.12(b),  700.13.  707.12. 

SUBCHAPTBt  C 

Sections  730.12(b),  731.12(a),  731.13, 
731.14.  732.11(d).  732.13(f).  732.14, 
732.16(a)  and  (b).  732.n(bi.  (f).  and 
(g).  733.12(aK2). 

Subchapter  D 

Sections  741.11(aXl).  741.11(cXl), 
741.12(c),  741.13(C),  741.1S<aXl), 
741.15<bXl).  741.21(b).  741.23(c), 
741.24(b).  742.11(a).  742.13(a), 

742.18(c),  742.18(d).  743.11(b), 

745.11(a)  and  (b).  745.15(a}.  746.16. 

SubchaftkeF 

Sections  7ei.l2(bX2).  (d),  (e)  and  (f), 
764.11.  764.13(b)  and  (c).  764.15(aXl). 
(2).  (4).  (5)  and  (6),  764.15(bXl)  and 
(2),  764.16(c)  and  (d).  764.17(a).  (b).  (c) 
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and  (e),  764.19(b),  764.21.  764.25(b). 
769.11.  769.13. 

SUBCHAPZ^Q 

SecUons  771.15(c).  771.21(aXl), 
771.21(bK2)  and  (3).  771.23,  776.11  and 
12,  776.14.  778.13-21.  779.11-27,  780.11- 
37.  782.13-21,  783.11-27.  784.11-25. 
785.13(e).  (f).  (g).  and  (h),  785.14-22, 
788.11(a).  (b),  (c),  and  (d).  786.12-23(d), 
788.11-19. 

Subchapter  J 

Sections  800.11,  800.12,  805.14(a)  and 
(b).  806.11(b).  806.14.  807.11(a). 
807.11(c),  807.11(e),  807.11(f), 

807.11(g),  808.12. 

Subchapter  K 

Sections  816.46(cX4),  816.46(r). 
816.46(t),  816.49(h),  816.52(aK3), 
816.52(bXlHiil).  816.53(a),  816.64. 
816.66(aX2Xlii),  816.67,  816.68. 

816.71(J),  816.82(aX4)  and  (b),  816.87. 
816.91Cb).  816.117(bK4),  816.117(cXl) 
and  (cX3),  816.131(b),  816.133(cXl)-(4) 
and  (cX8)-(9).  816.150(dKl), 

816.152(dX13).  816.160(dKl). 

816.163(d).  817.46(cX4).  817.46(r). 
817.46(t).  817.49(h).  817.52(aK3). 
817.52(bMlKlii),  817.53(a),  817.62, 
817.65(bK2Xlll),  817.67.  817.68, 

817.71(J),  817.82(aX4)  and  (5),  817.87, 
817.91(b).  817.117(bX4), 

817.117(0X1X0X3).  817.131(b), 

817.133(cXl)-(4)  (0X8)  and  (9). 
817.150(dXl).  817.162<dX13), 

817.160(dXl).  817.163(d),  822.14(a)  and 
(d).  826.12(b). 

Subchapter  L 

SecUons  840.11(a),  (c).  and  (dX3). 
840.14(a)  and  (b),  842.12(a),  842.14. 
842.16(a)  and  (b).  843.11(aX2),  (bX2Xc) 
and  (f),  843.12(aX2),  (b)  and  (e). 
843.13<c>,  (d)  and  (e),  843.14(a)-(d), 
843.15<d)  and  (f).  843.16.  845.17(a)  and 
(b),  846.18(c)  and  (d).  84&.19(a). 

E^HTIRONMEMTAL  IMPACT  STATEMEtfT 

A  draft  Environmental  Impact 
Statement  (EIS)  was  prepared  pursu- 
ant to  Section  102(2X0  of  the  Nation- 
al Environmental  Policy  Act  of  1969 
and  SecUon  702(d)  of  the  Act.  The 
draft  EIS  was  filed  with  the  Environ- 
mental Protectton  Agency  (EPA)  and 
made  available  to  the  public  on  Octo- 
ber 4,  1978.  Comments  were  received 
imtll  November  27.  1978.  Public  hear- 
ings were  held  on  the  draft  EIS  In 
Washington.  D.C.,  on  October  31. 
1978;  in  Indianapolis,  Indiana,  on  No- 
vember 1,  1978;  and  in  Denver,  Colora- 
do, on  November  2,  1978.  The  final 
EIB  was  filed  with  EPA  and  made 
available  to  the  public  on  January  29, 
1979.  Comments  received  on  the  EIS 
which  related  to  the  substance  of  a 
rule  were  processed  by  the  task 
groui)8,  as  were  comments  on  the  regu- 
laUons,  In  order  to  Integrate  environ- 
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mental  issues  raised  by  EDS  comments 
with  environmental  factors  considered 
In  the  development  of  the  regulations. 
All  comments  on  the  draft  EIS  were 
responded  to  In  the  final  EIS. 

The  final  EIS  analyzes  the  preferred 
alternative  reirulatlons  at  Appendix  C 
and  programmatic  alternatives  to  the 
preferred  alternative  in  Part  A,  VI  and 
Part  B.  rv.  The  environmental  analy- 
ses of  the  preferred  alternative  and  al- 
ternatives to  it  contained  In  the  final 
EIS  are  Integrated  into  this  preamble 
and  were  before  OSM.  other  Depart- 
mental officials,  and  the  Secretary, 
and  were  considered  by  them,  prior  to 
adoption  of  the  final  regulations.  The 
programmatic  alternatives  in  the  final 
EIS  were  considered  in  addition  to  the 
individual  alternatives  to  specific  regu- 
latory provisions  discussed  in  this  pre- 
amble. 

In  addition,  public  comments  sub- 
mitted on  the  final  EIS  were  reviewed 
and  summarized  for  the  Secretary 
prior  to  his  decision  to  promulgate 
these  final  rules.  Copies  of  these  com- 
ments are  available  In  the  administra- 
tive record  room.  OSM  determined 
that  none  of  these  comments  required 
revision  of  or  a  supplement  to  the 
final  EIS. 

Rbottlatory  Analysis 

A  draft  Regulatory  Analysis  (RA), 
prepared  on  the  proposed  permanent 
regulatory  program  in  accordance 
with  the  requirements  of  Executive 
Order  12044.  was  made  available  to 
the  public  on  September  21.  1978. 
Public  comments  were  accepted 
through  November  27,  1978.  The  final 
RA  is  being  made  available  on  the  date 
of  promulgation  of  these  rules.  Al- 
though Executive  Order  12044  and 
OMB  Circular  A- 116.  issued  on  August 
18,  1978.  allow  for  an  urban  and  com- 
munity impact  analysis  for  all  new 
regulatory  programs  for  which  an  RA 
is  prepared,  the  Office  found  it  Im- 
practicable to  conduct  such  an  analy- 
sis, because  the  promulgation  of  the 
permanent  program  would  have  been 
delayed  well  beyond  the  statutory 
deadline.  OMB  concurred  in  the  deci- 
sion not  to  complete  such  an  luialysls 
in  a  letter  dated  December  18.  1978. 
Documentation  of  the  decision  and 
OMB  concurrence  is  available  in  the 
administrative  record. 

The  final  RA  contains  an  economic 
analysis  of  selected  alternatives  to  in- 
dividual regulatory  requirements, 
which  alternatives  were  selected  as  de- 
scribed in  Chapter  n  of  the  RA.  The 
analysis  of  these  alternatives  is  inte- 
grated Into  this  preamble  and  was 
before  OSM,  other  Departmental  offi- 
cials, and  the  Secretary,  and  was  con- 
sidered by  them  prior  to  adoption  of 
the  final  regulations.  The  specific  eco- 
nomic analyses  of  alternatives  to  indi- 
vidual regiilations  In  the  RA  were  con- 
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sidered  in  addition  to  the  Individual  al- 
ternatives to  specific  regulatory  provi- 
sions discussed  in  this  preamble. 

SUBCHAPTER  A— GENERAL 

PART  700— G«n«ral 

Part  700  introduces  the  regulations 
of  Chapter  VII  of  Title  30  of  the  Code 
of  Federal  Regulations.  The  regula- 
tions in  Chapter  VII  implement  the 
Secretary  of  the  Interior's  responsibili- 
ty under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (Pub.  L. 
95-87.  91  Stat.  445,  30  D.S.C.  1201- 
1328).  The  Secretary's  general  rule- 
making authority  for  regulations  in 
Chapter  VH  is  found  in  Section 
201(cH2)  of  the  Act.  In  addition,  the 
following  Sections  of  the  Act  contain 
rulemaking  authority  for  the  regula- 
tions in  Chapter  VII:  Sections  304.  406, 
407.  412.  501.  510.  512.  515.  516.  517. 
520.  523.  527.  528.  529.  708.  and  719. 

f  7M.1    Scope. 

This  Section  provides  a  brief  sum- 
mary of  the  13  Subchapters  which 
compose  Chapter  VII  of  Title  30  of  the 
Code  of  Federal  Regxilatlons.  It  serves 
as  a  guide  to  the  reader  interested  in 
obtaining  a  summary  of  the  regula- 
tions and  contains  no  substantive  pro- 
visions. 

S7MJ    Objectives. 

This  Section  sets  forth  a  simple 
statement  of  the  objectives  of  the  reg- 
ulations. The  regulations  are  intended 
to  fulfill  the  purposes  of  Section  102 
of  the  Act.  The  regulations  imple- 
menting those  purposes  are  based 
upon  the  substantive  provisions  of  the 
Aft.  the  legislative  history,  other  ap- 
plicable laws— particularly  those  cited 
in  Section  702  of  the  Act.  the  Endan- 
gered Species  Act  of  1973,  as  amended, 
the  Pish  and  WUdlife  Coordination 
Act.  the  National  Historic  Preserva- 
tion Act  and  related  regulations  and 
Executive  Orders  and  Judicial  inter- 
pretations. 

i  700J     Authority. 

The  statutory  authority  for  this  Sec- 
tion Is  found  (1)  for  the  Secretary  of 
Agriculture  in  Sections  406.  507.  610 
and  515:  (2)  for  the  Secretary  of  Labor 
in  Sections  516  and  702:  (3)  for  the  En- 
vironmental Protection  Agency  In  Sec- 
tions 501.  503  and  702:  (4)  for  the 
Corps  of  Engineers  In  Sections  516(f) 
and  702:  (5)  for  the  Council  of  Envi- 
ronmental Quality  In  Sections  702  and 
709:  and  (6)  for  the  Department  of 
Energy  In  Title  Vin  and  IX. 

This  Section  sets  forth  the  Secre- 
tary's authority  under  the  Act  to  Im- 
plement its  programs,  except  where 
programs  and  responsibilities  are  spe- 
cifically assigned  to  other  agencies  by 
the  Act  or  where  authority  is  retained 
by  the  States. 


f  700.4     Responsibilities. 

Authority  for  this  Section  is  found 
in  the  Act  at  Sections  102.  201.  405. 
502.  503.  504.  512.  514.  518.  519.  521. 
622,  523.  525.  and  601. 

Subsections  700.4  (a)  and  (b)  identify 
the  Secretary's  authorities  and  respon- 
sibilities derived  from  the  Act  which 
have  been  delegated  to  the  Director. 
See,  216  Departmental  Manual  Chap- 
ters 1  and  2  (November  9,  1977).  The 
delegation  is  to  the  Director  through 
the  Assistant  Secretary.  Energy  and 
Minerals,  of  the  Department  of  Interi- 
or, who  is  ultimately  responsible  to 
the  Secretary  for  Implementation  of 
the  programs  In  Chapter  VII.  Notwith- 
standing language  in  the  delegation. 
Section  700  4(aKl)  and  other  provi- 
sions in  Subchapter  C  reserve  to  the 
Secretary  the  right  to  withdraw  ap- 
proval of  a  State  program  and  sutisti- 
tute  a  Federal  program.  This  is  a 
change  from  the  proposed  regulations 
based  upon  the  recognition  that  inher- 
ent in  the  authority  to  approve  a  State 
program  Is  the  authority  to  withdraw 
approval  and  both  these  functions 
should  remain  with  the  Secretary. 

Subsection  700.4(c)  Identifies  the 
States'  responsibility  for  regulation  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations 
under  the  Initial  program  and  under 
an  approved  State  program.  The  regu- 
lations which  implement  the  Title  V 
regulatory  program  in  the  Act  are  in- 
tended to  provide  the  minimum  re- 
quirements for  State  programs  which 
will  create  the  uniform  minimum  level 
of  protection  and  enforcement 
throughout  the  country  contemplated 
by  the  Act.  The  State  responsibility 
under  an  approved  State  Reclamation 
Plan  is  also  noted. 

Consistent  with  the  principle  that 
the  States  should  take  the  lead  In  reg- 
ulating surface  coal  mining  and  recla- 
mation operations  within  their  bor- 
ders, with  respect  to  regulation  on 
Federal  lands.  Subsection  (d)  recog- 
nizes that  the  Secretary  may  delegate 
certain  responsibilities  and  authority 
to  the  States  pursuant  to  Section 
523(c)  of  the  Act. 

Subsection  700.4(e)  has  been  added 
to  reflect  the  responsibilities  of  the 
Director.  Office  of  Hearings  and  Ap- 
peals, Department  of  the  Interior,  for 
administrative  appeals  of  decisions  by 
the  Office  under  the  Act.  Procedural 
regulations  governing  those  appeals 
are  found  at  43  CPR  Part  4.  43  PR 
34376,  August  3.  1978. 

1.  OSM  has  adopted  the  comment 
suggesting  the  deletion  of  "initial"  in 
reference  to  the  approval  or  disap- 
proval of  a  State  program  in  Subsec- 
tion 700.4(aKl).  "Initial  "  was  intended 
to  signify  that  the  Director,  rather 
than  the  Secretary,  has  the  responsi- 
bility for  certain  subsequent  actions 
such   as   sut>8titutlon   of   Federal   en- 


forcement of  a  State  program  which  is 
not  being  properly  enforced  as  pro- 
vided in  30  CFR  Part  733.  Instead. 
Subsection  700.4(aXl)  has  been  restat- 
ed to  clarify  the  relationahip  between 
the  responsibilities  exercised  by  the 
Secretary  and  the  Director.  The  Secre- 
tary exercises  the  responsibility  under 
Section  504  of  the  Act  to  approve  or 
withdraw  a  State  program.  The  Direc- 
tor exercises  the  responsibility  to  sub- 
stitute Federal  enforcement  for  a 
State  program  under  Section  521(b)  of 
the  Act. 

2.  Commenters  su«:gested  that  the 
regulation  in  Subsection  700.4(b) 
should  list  the  Federal  agencies  with 
responsibility  over  natural  resources 
and  Federal  land  managing  agencies 
with  whom  the  Director  must  consult. 
This  Section  recognizes  that  the  Di- 
rector has  a  responsibility  to  confer 
with  Federal  land  managing  agencies 
and  Federal  agencies  with  Jurisdiction 
over  natural  resources  on  Federal 
lands  prior  to  taking  actions  which 
could  affect  their  responsibilities.  The 
Office  believes  listing  specific  agencies 
Is  inappropriate,  because  the  acencies 
with  expertise  to  be  consulted  will 
vary  depending  on  the  circumstances 
of  the  contemplated  action. 

3.  A  number  of  comments  were  re- 
ceived on  various  sections  of  the  regu- 
lations oonoeming  the  Director's  re- 
sponsibility to  comply  with  the  Histor- 
ic Preservation  Act.  18  US.C.  Section 
470.  et  aeq..  and  other  statutes  and  Ex- 
ecutive Orders  concerning  preserva- 
tion of  historic  and  cultural  resources. 
These  comments  have  been  responded 
to  in  the  preamble  for  specific  sections 
which  were  the  subject  of  the  com- 
ments. In  light  of  the  nature  of  these 
comments,  ■historic"  has  been  added 
to  700.4(b)  to  reflect  the  Director's  re- 
sponsibility to  consult  with  Federal 
agencies  having  responsibility  for  his- 
toric resources  as  well  as  natural  re- 
sources on  Federal  lands. 

4.  Commenters  also  suggested  that 
Subsection  700.4(b)  be  revised  to  re- 
quire the  Director  to  comply  with  the 
recommendations  of  the  other  agen- 
cies, or  in  the  alternative,  that  the  Di- 
rector be  obligated  to  notify  the  rec- 
ommending agency  of  noncompliance, 
and  to  allow  the  agency  a  reasonable 
time  In  which  to  attempt  to  protect 
the  threatened  resources,  by  seeking  a 
delay  in  the  granting  of  a  permit,  or 
by  conditions  Imposed  in  the  permit. 
Such  a  requirement  would.  In  effect, 
delegate  the  Director's  decision- 
making responsibilities  under  the  Act 
to  other  agencies.  There  is  no  basis  for 
such  a  requirement  in  the  Act.  The 
Office  does  intend  to  notify  other 
agencies  of  its  decision  where  appro- 
priate and  believes  the  regulations 
provide  appropriate  mechanisms  to  re- 
solve any  differences.  The  Office  has 
not  adopted  the  recommendation  and 
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believes  the  purposes  of  the  Act  wUl 
be  best  served  by  making  no  change  In 
the  regulation. 

5.  Another  commenter  recommended 
the  deleti(H)  of  "certain"  in  reference 
to  the  authority  delegated  to  States 
under  cooperative  agreements  in  Sub- 
section 700.4(d).  The  commenter 
argued  that  "certain"  is  unnecessary 
to  describe  the  Federal-State  relation- 
ship under  the  cooperative  agreement. 
This  Section  does  not  attempt  to  set 
forth  the  responsibilities  or  authori- 
ties to  be  delegated.  Part  745  controls 
the  content  of  cooperative  agreements. 
The  word  "certain"  is  in  the  regula- 
tion for  informational  purposes  only. 
It  serves  to  alert  the  reader  to  the  fact 
that  not  all  Federal  responsibilities 
are  assigned  to  the  States  under  the 
cooperative  agreemmts.  For  this 
reason  the  Office  has  decided  to  retain 
the  present  language  in  the  provision. 

9  7M.5    Dcflnltioiu. 

Statutory  authority  for  the  defini- 
tions is  found  in  Sections  102,  201.  701, 
702.  710  and  Title  IV  and  Title  V  of 
the  Act. 

Section  700.5  defines  terms  which 
are  generally  applicable  throughout 
the  Act  and  regulationa.  OSM  has  in- 
cluded many  definitions  fexmi  the  Act 
here  and  in  Part  701  to  make  the  regu- 
lations as  complete  as  possible  so  that 
persons  using  them  will  not  have  to 
turn  constantly  to  the  Act  to  find  defl- . 
nltions  of  often  us«d  terms.  Defini- 
tions repeating  statutory  definitions 
include  "Federal  lands  program.' 
"Fund."  "Indian  land."  "Indian  tribe, " 
"Office."  and  "mining  operations." 

Federal  land*.  An  effort  has  been 
made  to  make  the  Feeders!  lands  defi- 
nition clearer  and  more  concise  than 
that  in  Section  701(4)  of  the  Act  with- 
out changing  its  substance. 

1.  One  conunenter  s\iggested  delet- 
ing the  phrase  "including  mineral  in- 
terests" fi^m  the  definition  of  "Feder 
al  lands."  No  rationale  was  given. 
OSM  has  rejected  this  comment  since 
it  conflicts  with  the  statutory  defini- 
tion in  Section  701(4)  of  the  Act  which 
specifically  includes  "mineral  Interest" 
under  the  definition  of  "Federal 
lands  " 

2.  Other  commenters  recommended 
a  change  in  the  definition  to  exempt 
private  lands  overlying  federally 
owned  coal  rights.  Exemption  of  pri- 
vately owned  surface  was  stiggested  in 
order  to  clarify  Congressional  Intent 
that  the  private  surface  be  controlled 
by  the  owner.  Congress  considered  and 
provided  protection  for  surface  owners 
in  Section  714  of  the  Act.  An  exemp- 
tion for  private  surface  would  be  a  de- 
parttue  from  the  statutory  definition. 
If  private  surface  overlying  Federal 
coal  were  exempted  from  the  Federal 
lands  definition  then,  arguably,  the 
lands  would  fall  under  a  State  pro- 
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gram  and  the  State  would  serve  as  the 
regulatory  authority  over  the  extrac- 
tion of  Federal  coaL  This  would  be  an 
unauthorized  result,  particularly, 
when  undo-  Section  714  of  the  Act  the 
Federal  Govenunent  would  be  leasing 
the  coal  under  the  IvQneral  Lands 
Leasing  Act  of  1930,  as  amended. 

3.  Another  commenter  suggested 
that  the  Section  be  revised  to  read 
"any  land,  including  surface  land  or 
mineral  interest."  In  order  to  make  it 
clear  that  Federal  surface  overlying 
private  coal  is  included  in  the  defini- 
tion of  Federal  lands.  "Federal  lands" 
are  defined  as  "any  laiuls  . . .  owned  by 
the  United  States  without  regard  to 
how  the  United  States  acquired  owner- 
ship of  the  lands."  Acquired  surface 
lands  with  private  mineral  interesU  re- 
served are  covered  by  the  phrase  "any 
lands."  Since  OSM's  interpretation  of 
the  definition  is  consistent  with  the 
comment.  OSM  believes  it  is  unneces- 
sary to  adopt  the  suggested  language. 

Indian  lands.  The  proposed  defini- 
tion for  Indian  lands  restructured  the 
statutory  deflnitiim  and  chsnged  the 
punctuation  somewhat.  A  number  of 
comments  were  received. 

1.  Oae  commenter  suggested  that 
the  phrase  "supervised  by  an  Indian 
tribe"  is  ambiguous  as  used  in  the  defi- 
nition. The  commenter  recommended 
that  such  ambiguity  be  clarified  by 
adding  the  phrase  "excluding  private- 
ly owned  land"  to  the  end  of  the  defl- 
nition.  The  Office  believes  that  the 
commenter's  suggested  altMnatlve 
would  materially  alter  the  definition, 
making  it  Inconsistent  with  the  intent 
of  Congress  and  the  Act.  For  this 
reason  the  Office  rejected  the  com- 
menter's recommendation. 

2.  Another  commenter  was  con- 
cerned that  the  phrase  "aU  lands  in- 
cluding mineral  Interests  held  in  trust 
for  or  supervised  by  an  Indian  tribe" 
may  erroneously  be  construed  to  in- 
clude those  lands  and  mineral  inter- 
ests which  Indian  tribes  may  have  pur- 
chased with  tribal  funds  outside  of 
designated  reservations.  Such  con- 
struction, contends  the  commenter, 
would  be  contrary  to  the  Intent  of 
Congress  as  shown  by  the  legislative 
history  of  the  Act.  The  commenter 
supports  his  argument  uith  state- 
ments made  before  the  Sut)commlttee 
on  Public  Lands  and  Resources  of  the 
Senate  Committee  on  Energy  and  Nat- 
ural Resources  on  S.7,  95th  Congress. 
Ist  Session,  626  ( 1977).  and  from  later 
Senate  debates  concerning  the  ques- 
tion of  whether  Indian  tribes  should 
be  treated  essentially  the  same  as 
States  for  the  purpose  of  implement- 
ing the  surface  mining  control  pro- 
gram on  Indian  reservations.  The  com- 
menter concludes  that  the  definition 
of  "Indian  laiuis"  should  be  revised  so 
as  to  exclude  specifically  any  Indian 
lands  or  mineral  interests  located  out- 
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■ide   the   exterior   boundaries   of   an 
Indian  reservation. 

The  Office  believes  that  the  com- 
menter'8  rationale,  based  on  Its  review 
of  the  legislative  history,  is  misleading 
because  the  portions  of  the  legislative 
history  clt«d  by  the  commenter  focus 
on  that  portion  of  the  definition  deal- 
ing with  exterior  boundaries  of  Indian 
reservations.  The  Office  does  not  be- 
lieve that  this  should  be  construed  to 
mean  that  Congress  intended  to  limit 
the  definition  to  only  include  lands 
within  an  Indian  reservation.  On  the 
contrary,  the  Office  believes  that  the 
last  portion  of  the  definition  clearly 
demonstrates  that  Congress  Intended 
to  expand  the  definition  to  include 
Indian  lands  outside  the  exterior 
boundaries  of  Indian  reservations.  In 
fact.  Section  710<h)  of  the  Act  explicit- 
ly directs  the  Secretary  to  "analyze 
and  make  recommendations  regarding 
the  Jurisdictional  statiis  of  Indian 
lands  outside  the  exterior  boundaries 
of  Indian  rt^ervations."  For  these  rea- 
sons, the  Office  elected  not  to  adopt 
the  revision  suggested  by  the  com- 
menter. 

3.  A  third  commenter  suggested  that 
punctuation  changes  in  the  regiilatory 
defintlon  materially  change  the  mean- 
ing of  Indian  lands,  as  defined  in  the 
Act.  The  conunenter.  therefore,  rec- 
ommended the  definition  of  Indian 
lands,  in  all  respects,  be  identical  to 
that  provided  by  Section  701(9)  of  the 
Act.  Because  of  the  potential  sensitive 
nature  of  the  Indian  lands  issue  and 
the  fact  that  the  pending  Indian  lands 
study,  required  under  Section  710(a) 
of  the  Act.  will  be  using  the  definition 
provided  in  the  Act  as  basis  for  its 
analysis  of  issues,  the  Office  concurs 
with  the  commenter's  recommenda- 
tion that  the  definition  of  Indian 
lands  in  the  regulations  be  exactly  as 
provided  by  the  Act.  The  Office  has. 
therefore,  adopted  the  comment  and 
has  revised  the  definition  of  Indian 
lands  to  be  consistent  with  that  pro- 
vided in  Section  701(9)  of  the  Act.  By 
this  editorial  change  the  Office  In- 
tends no  substantive  change  one  way 
or  the  other  from  the  definition  as  it 
was  proposed. 

Person.  The  definition  of  this  term 
amplifies  the  definition  in  Section 
701(19)  of  the  Act.  The  deflniUon  in- 
cludes Indian  tribes  In  those  situations 
in  which  an  Indian  tribe  may  be  con- 
ducting surface  coal  mining  and  recla- 
mation operations  on  non-Indian 
lands.  In  addition,  specified  govern- 
mental agencies  are  included  because 
under  Section  524  of  the  Act.  they  are 
subject  to  reg\Uation  when  engaged  in 
surface  coal  mining  and  reclamation 
operations  and  because  such  agencies 
have  definite  Interests  in  actions  taken 
under  the  Act.  (See  discussion  under 
Paragraph  3  below.)  A  joint  venture 
was     added     to     the     definition     of 
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"person"  on  the  basis  that  it  is  a  tjrpe 
of  bilslness  organization  which  should 
be  specifically  Identified  In  the  defini- 
tion. 

1.  The  Office  received  several  com- 
ments which  argued  that  the  defini- 
tion of  "person"  exceeds  OSM's  statu- 
tory authority  because  it  is  not  identi- 
cal to  Section  701(19)  of  the  Act.  OSM 
is  not  required  to  adopt  verbatim  the 
statutory  definitions  in  regulations  im- 
plementing the  Act.  Section  201(cK2) 
of  the  Act  authorizes  regulations 
which  will  carry  out  the  purposes  and 
objectives  of  the  Act. 

2.  Commenters  recommended  delet- 
ing the  reference  to  Indian  tribes.  Al- 
though Section  710  of  the  Act  creates 
a  separate  reguilatory  scheme  and 
timetable  for  surface  coal  mining  oper- 
ations on  Indian  lands.  Indian  tribes 
while  conducting  surface  coal  mining 
operations  on  non- Indian  lands  are 
subject  to  regulation  as  Is  any  other 
"person."  The  Office  has  decided  to 
retain  the  reference  to  Indian  trlt>es  in 
the  definition. 

3.  The  final  definition  of  "person" 
has  been  changed  from  the  proposed 
rule  so  as  to  delete  the  limitation  that 
only  gOTcmment  agencies  proposing  to 
conduct  surface  coal  mining  oper- 
ations would  t>e  covered.  A  number  of 
State  government  and  industry  com- 
menters criticized  the  proposed  defini- 
tion  of   "person"   on   the   basis   that 

,  since  it  amplifies  the  statutory  defini- 
tion it  would  allow  government  agen- 
cies to  sue  other  government  agencies 
and  also  allow  agencies  to  become  in- 
volved in  the  hearing  processes  under 
the  Act.  Commenters  felt  that  this 
would  subject  the  regulatory  authori- 
ty to  restrictions  not  Imposed  by  the 
Act  and  subject  it  to  liabilities  never 
contemplated  by  Congress.  It  was  fur- 
ther felt  that  the  definition  would  pro- 
vide particular  problems  in  and  among 
various  State  agencies  by  providing 
legal  standing  that  currently  does  not 
exist  and  was  not  intended  to  exist 
under  the  Act. 

It  is  true  that  a  potential  for  inter- 
state or  Intrastate  conflict  exists 
where  the  genuine  Interests  of  sepa- 
rate agencies  may  be  involved.  To  a 
great  extent  however,  the  com- 
menters' fears  are  unwarranted  since 
the  regulations  allow  appeals  and  suits 
only  for  persons  "who  are  or  may  be 
adversely  affected."  (See.  e.g.,  30  CFR 
760.4(d),  784.13(a).)  On  balance.  OSM 
has  concluded  that  the  purposes  of 
the  Act  will  be  best  served  if  the  statu- 
tory definition  Is  broadened  to  include 
governmental  entities. 

The  Act  mandates  the  Involvement 
of  and  close  coordination  among  many 
different  agencies.  Various  agencies 
play  Important  roles  in  the  abandoned 
land's  program  in  Title  IV  of  the  Act. 
in  the  regulatory  process  in  terms  of 
providing  data,  permit  application  re- 


views, performance  standards  compli- 
ance, and  in  designation  of  lands  un- 
suitable  for  all  or  certain  types  of  sur- 
face coal  mining  operation.  (See  Sec- 
tions 503(aK6).  504(b).  507(bXll). 
508(aX9).  810(bK3).  510(c).  515(bK2) 
(8),  5l5(bK10KB).  515(bK12).  515(c). 
515(e)  and  522  of  the  Act.  See  also  the 
detailed  discussion  in  the  preamble  to 
30  CFR  786.1  l(cHl>-(4).  ivfrtL) 

OSM  believes  the  involvement  of 
other  State  and  local  agencies,  which 
the  Act  specifies,  establishes  an  inter- 
est on  the  part  of  those  agencies  in  ac- 
tions taken  by  the  regulatory  authori- 
ty under  State  programs,  particularly 
actions  relating  to  permits  and  desig- 
nations. Therefore,  OSM  believes  that 
Inclusion  of  the  government  agencies 
in  the  definition  of  "person"  is  justi- 
fied. OSM  does  not  intend  by  this  to 
expand  upon  an  agency's  capacity  to 
sue  or  be  sued  where  the  Act  does  not 
clearly  Indicate  that  the  agency  has  an 
Interest  in  the  actions  being  taken.  In 
such  situations,  existing  principles  of 
State  or  Federal  law  would  govern. 

4.  One  commenter  suggested  adding 
"c»operatlves"  to  the  definition  of 
"person"  because  they  are  "a  conunon 
form  of  doing  business."  Cooperatives 
are  an  increasingly  more  common 
form  of  business  entity.  Therefore,  the 
Office  agrees  with  the  commenter  and 
has  added  "cooperatives"  to  the  defini- 
tion of  "person." 

Person  having  an  interest  which  it 
or  may  be  adversely  affected  or  person 
with  a  valid  legal  interest  The  follow- 
ing references  were  used  in  developing 
this  def  Inltlon: 

131  Cong.  Rec.  13368  (May  7,  1975).  H. 
Rep.  No.  95-218.  95th  Cong..  1st.  Sen..  90 
(1977).  8.  Rep.  No.  95-128.  95th  Cong..  Ist 
Sen..  87  (1977).  130  Cong.  Rec.  25318-25319 
(July  25.  1974).  119  Cong.  Rec.  33190  (Octo- 
ber 8.  1973).  H.R.  Rep.  No.  93-1072.  93rd 
Cong..  2d  Sen.  77-78  (1974).  S.  Rep.  No.  28. 
94th  Cong..  1st  Sen..  317  (1975).  S.  Rep.  No.  . 
93-403.  93rd  Con«..  1st  Sen..  58.  70  (1973). 

He&rlngB  on  H.R.  3,  before  the  Subcom- 
mittee on  Energy  and  the  Environment  of 
the  House  Committee  on  Interior  and  Insu- 
lar Affairs.  95th  Cong..  1st  Sen..  Ser.  No. 
95-1.  Pt.  m  at  495  (1977). 

Hearings  on  S.  7  before  the  Subcommittee 
on  Public  Lands  and  Resources  of  the 
Senate  Committee  on  Energy  and  Natural 
Resources.  95th  Cong..  1st  Sess.,  187-170, 
272,  1089(1977). 

Siem  Club  V.  Morton.  405  VS.  727  (1972). 

SCRAP  II,  412  U3.  6«9. 

Duke  Potoer  v.  Carolina  Environmental 
Study  Group.  98  8.  Ct.  2820.  46  DAL.W. 
4845  (June  36.  1978). 

1.  In  general.  OSM  received  com- 
ments criticizing  the  regulation  on  the 
basis  that  the  definition,  for  purposes 
of  conveying  standing,  is  too  broad. 
Various  commenters  suggested  the  fol- 
lowing revisions: 

a.  Delete  'and  enjoys"  and  "esthet- 
ic" from  the  definition. 

b.  Adopt  the  West  Virginia  Supreme 
C^ourt  of  Appeals  holding  in  UcQrudy 


V.  CaUaghan.  244  S.E.  2d  793  (W.  Va. 
1978).  that  the  definition  be  restricted 
to  persons  whose  property  is  affected. 

c.  E>eflne  the  term  to  apply  only  to 
property  which  is  or  may  be  substan- 
tially and  adversely  affected. 

d.  Limit  the  definition  to  persons 
living  in  the  geographic  area  of  poten- 
tial Influence. 

e.  Insert  "lawfully"  before  the  words 
"uses  and  enjoys"  In  the  definition. 

f.  Provide  that  the  resource  having 
economic,  esthetic,  or  environmental 
value  should  be  found  within  the 
permit  area  or  the  adjacent  area. 

g.  Add  "measurably  "  before  "affect- 
ed" in  the  definition. 

h.  Add  "adversely"  before  "affected" 
in  paragrahs  (a)  and  (b). 

The  rationale  for  all  the  alternatives 
Is  that  the  proposed  definition  is  too 
broad.  Commenters  suggested  that 
limitations  should  be  set  which 
remove  subjective  judgments  (alterna- 
tives a  and  g),  require  a  direct  Impact 
upon  a  person's  property  (alternatives 
b  and  c),  ciramiscrlbe  the  geographic 
area  within  which  a  person  must 
reside  to  have  standing  (alternative  d), 
and  circumscribe  the  area  of  resource 
Impact  (alternative  f ). 

None  of  the  alternatives  to  the  pro- 
posed definition  cited  by  commenters 
refer  to  or  attempt  to  rebut  the  legis- 
lative history.  "It  is  the  Intent  of  the 
Committee  that  the  phrase  'any 
person  having  an  Interest  which  is  or 
may  be  adversely  affected'  shall  be 
construed  to  be  coterminous  with  the 
broadest  standing  requirements  enun- 
ciated by  the  United  States  Supreme 
Court.  Any  resident  of  the  United 
States  Injured  in  any  manner  through 
failure  of  any  operator  to  comply  with 
the  provisions  of  this  act,  regulations 
Issued  thereto,  order,  or  permits  issued 
by  the  Secretary,  may  bring  an  action 
for  damages  in  UJS.  district  court."  H. 
Rep.  No.  95-218,  supra  at  90.  Sierra 
Club  V.  Morton,  supra,  is  cited  specifi- 
cally in  floor  debates  during  1973  as 
the  latest  Supreme  Court  decisions  on 
standing.  119  Cong.  Rec.  33190.  "The 
Committee  intends  that  this  Includes 
persons  who  meet  the  requirements 
for  standing  to  sue  set  out  by  the  Su- 
preme Court  in  Sierra  Club  v.  Morton 
(405  U.S.  727  (1972))."  8.  Rep.  No.  94- 
28.  «upra  at  217. 

The  proposed  definition  Is  consistent 
with  the  Sierra  Club  v.  Morton  hold- 
ing. See  also,  SCRAP  II,  412  U.S.  669. 
However,  in  response  to  the  comment 
questioning  Inclusion  of  "enjoys," 
OSM  agrees  its  inclusion  is  not  neces- 
sary. The  linchpin  of  the  standing 
cases  Is  "use."  The  phrase  "uses  and 
enjoys"  could  be  interpreted  as  nar- 
rowing the  scope  of  standing.  There- 
fore, "and  enjoys"  has  been  deleted 
from  the  definition. 

OSM  has  rejected  other  alternatives 
suggested   in  the  comments.   For  in- 
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stance,  "esthetics"  cannot  be  deleted. 
Cases  on  standing  have  long  extended 
the  right  to  sue  to  other  than  pure 
economic  Injury.  Sierra  Club  v.  Morton 
and  others  specifically  mention  esthet- 
ics as  a  basis  for  standing.  Because 
economic  injury  is  no  longer  a  prereq- 
uisite to  standing,  and  because  recre- 
ational use  falls  within  the  concept  of 
use  set  forth  in  Sierra  Club  v.  Morton, 
OSM  has  added  the  word  "recreation- 
al." 

The  West  Virginia  Supreme  Court 
case  is  clearly  narrower  on  the  stand- 
ing question  than  Sierra  Club  v. 
Morton  and  would  not  be  consistent 
with  what  Congress  intended.  Cases  do 
not  require  a  showing  of  adverse  im- 
pacts upon  personal  or  real  property 
or  require  persons  to  live  in  the  geo- 
graphic area  of  influence  so  long  as 
use  and  Injury  In  fact  can  be  shown, 
nor  do  they  require  that  injury  be 
"substantial."  The  Office  is  convinced 
that  the  purpose  of  the  Act  will  be 
best  served  by  retaining  the  broader 
definition. 

2.  Other  commenters  recommended 
that  the  definition  be  referenced  to 
current  case  law,  particnilarly  Sierra 
Club  v.  Morton,  supra.  It  was  suggest- 
ed that  this  would  help  key  the  defini- 
tion to  Congressional  Intent.  Legisla- 
tive history  is  overwhelmingly  clear 
that  Congress  had  Sierra  Club  v. 
Morton  in  mind.  However,  the  Su- 
preme Court  may  someday  change  the 
concept  of  standing.  Tying  this  defini- 
tion to  the  latest  Supreme  Court  case 
might  work,  but  it  would  leave  the 
definition  up  to  lawyers  to  debate  and 
give  no  guidance  to  the  regulatory  au- 
thority, the  public,  or  operators.  For 
these  reasons  OSM  rejected  this  com- 
ment. 

3.  Other  commenters  recommended 
revising  Paragraphs  (a)  and  (b)  of  the 
definition  to  read  "adversely  affect- 
ed." OSM  has  adopted  this  recommen- 
dation. The  statute  always  includes 
"adversely"  when  using  the  phrase. 
See  30  UJS.C.  «507(bK17),  513(b).  514 
(c)  and  (f).  517(h)(1),  520(a).  522(c), 
525(aKl).  601(c).  The  revision  is  also 
consistent  with  the  accepted  concept 
of  standing. 

4.  Other  commenters  suggested  that 
"persons  whose  interests  are  or  may 
be  adversely  affected"  be  separately 
defined  from  "person  with  a  valid 
legal  Interest,"  rather  than  combining 
the  two  terms.  "Persons  whose  inter- 
ests are  or  may  be  adversely  affected" 
is  used  in  30  UJS.C.  M507(bK17), 
513(b),  514(c).  514(f),  517(hKl),  520(a), 
522(c),  525(aXl),  601(c).  "Person  with 
a  valid  legal  Interest"  is  used  only  in 
30  U.S.C.  S  519(f)  dealing  with  persons 
adversely  affected  by  release  of  the 
bond.  The  best  imderstandlng  of  legis- 
lative history  Is  that  Ctongress  intend- 
ed to  use  the  same  standing  test 
throughout  the  Act.  There  is  no  expla-' 
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nation  of  why  the  test  in  30  U.S.C. 
5  519(f)  should  be  any  different  Testi- 
mony in  Congressional  hearings  shows 
people  using  the  two  phrases  inter- 
changeably. Therefore,  OSM  has  de- 
cided to  define  both  phrases  the  same 
way.  (See  H.R.  Rep.  No.  93-1072.  supra 
at  77-78.) 

Public  office.  This  definition  Is  in- 
cluded in  the  regulations  to  identify 
the  kind  of  office  In  which  records  re- 
quired by  the  Act  to  be  made  available 
to  the  public  will  be  placed. 

Regulatory  authority.  The  definition 
of  this  term  in  subsection  701(22)  of 
the  Act  has  been  expanded  to  Include 
situations  not  covered  by  the  statutory 
definition.  Specifically,  the  Secretary 
is  defined  as  the  regulatory  authority 
under  a  Federal  lands  program.  The 
Federal  lands  program  is  a  regulatory 
program  in  most  respects  <»mparable 
to  a  State  program  or  a  Federal  pro- 
gram. Section  523  of  the  Act  requires 
the  Federal  lands  program  to  Incorpo- 
rate, at  a  minimum,  all  requirements 
of  the  Act.  For  this  reason  and  for 
ease  of  reference  in  the  regtilations, 
the  Secretary  is  defined  as  the  regula- 
tory authority  lor  a  Federal  lands  pro- 
gram. 

1.  Several  commenters  suggested  de- 
leting "or  the  Secretary  when  adminis- 
tering the  Federal  lands  program" 
from  the  definition  of  regulatory  au- 
thority, because  subsection  701(22)  of 
the  Act  does  not  Include  the  Secretary 
as  the  regulatory  authority  on  Federal 
lands.  These  commenters  believe  that 
the  definition  may  be  misleading  when 
the  State  has  a  cooperative  agreement 
covering  Federal  lands,  and  State  reg- 
ulations are  applied. 

OSM.  considered  expanding  the  defi- 
nition to  show  that  the  State  was  also 
the  regulatory  authority  on  Federal 
lands  If  it  had  a  cooperative  agree- 
ment pursuant  to  30  CFR  Part  745. 
However,  the  State  would  not  have  all 
the  responsibilities  of  the  regulatory 
authority,  because  the  Secretary 
cannot  delegate  the  designating  lands 
as  suitable  for  mining  or  mining  plan 
approval  functions.  OSM  has  decided 
that  the  purposes  of  the  Act  will  be 
best  served  if  no  change  is  made  in  the 
definition.  The  definition  is  a  legiti- 
mate exercise  of  authority  granted  In 
Section  201(c)(2)  of  the  Act.  OSM  be- 
lieves that  not  stating  that  the  State  Is 
the  regtilatory  authority  on  Federal 
lands  does  not  prejudice  in  any  way 
the  cooperative  agreement  process  or 
the  actual  implementation  of  the 
agreement. 

Secretary.  The  Office  has  not  accept- 
ed a  comment  that  "or  his  representa- 
tive" be  deleted  from  the  definition  of 
Secretary  because  the  Act  specifies 
the  Secretary  and  not  the  Secretary's 
representative.  Section  201(c)  of  the 
Act  states  "The  Secretary,  acting 
through     the     Office,     shall     .  .  .  ." 
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Therefore,  Congress  has  specifically 
provided  that  the  Secretary  would  act 
through  OSM  personnel.  The  Act  also 
refers  to  the  Secretary  In  circum- 
stances which  clearly  mean  his  or  her 
representative.  For  Instance,  the  Sec- 
retary cannot  personally  carry  out  all 
the  functions,  make  necessary  investi- 
gations and  inspections  or  take  field 
enforcement  actions,  as  provided  in 
Sections  201(cKl)  and  521  of  the  Act 
on  6.000  to  7.000  coal  mines  across  the 
country.  Therefore,  the  definition  as 
proposed  is  necessary  to  fulfill  the 
terms  of  the  Act. 

State  rt\rulatory  authority.  The 
State  regulatory  authority  is  defined 
as  the  State  agency  which  has  primary 
responsibility  at  the  State  level  for  ad- 
ministering the  regulatory  programs. 

1.  OSM  received  suggestions  that 
the  definition  of  State  regulatory  au- 
thority be  made  more  explicit  regard- 
ing the  delegation  of  regulatory  pro- 
gram responsibilities  to  other  State 
agencies. 

Subsection  701(26)  of  the  Act  and 
the  regulation  give  some  flexibility  by 
defining  State  regulatory  authority  as 
the  department  or  agency  having  p^- 
mary  responsibility.  The  use  of  "pri- 
mary restKJnsiblllty"  Indicates  that 
one  State  agency  is  to  be  designated 
the  regulatory  authority  for  purposes 
of  dealing  with  the  Office.  The  defini- 
tion does  not  prevent  States  from  as- 
signing specified  responsibilities  to 
other  agencies,  using  memorandums  of 
understanding  or  other  working  agree- 
ments between  the  regulatory  authori- 
ty and  the  other  State  agency  or  agen- 
cies, in  order  that  there  will  be  a  uni- 
form, coordinated  State  program.  (See 
43  FR  41866  (September  18.  1978)). 
Employees  of  other  State  agencies  as- 
suming functions  under  a  State  pro- 
gram will  have  to  comply  with  the 
conflict  of  Interest  requirements  In  30 
CFR  Part  705,  42  FR  56060—56069 
(October  20,  1977).  OSM  ijelleves  the 
langiiage  of  the  regulation  is  sufficient 
to  establish  that  the  State  regulatory 
authority  may  delegate  certain  of  Its 
responsibilities. 

2.  One  commenter  recommended  de- 
letion of  either  the  entire  definition 
"State  regulatory  authority"  or  else 
the  first  half  of  the  definition  "regula- 
tory authority"  l)ecause  the  two  defi- 
nitions are  essentially  duplicative. 

Subsections  701  (22)  and  (26)  of  the 
Act  define  both  terms.  Although  the 
definition  of  "State  regulatory  author- 
ity" is  covered  by  the  language  In  the 
definition  of  "regulatory  authority," 
OSM  l)elleve8  retaining  the  definition 
will  be  helpful  In  highlighting  the 
meaning  of  the  State  regulatory  au- 
thority, especially  with  regard  to  Its 
authority  to  delegate  certain  responsl- 
bUities. 

Surface  coal  mining  operations.  The 
definition  of  surface  coal  mining  oper- 


ations follows  the  statutory  definition, 
except  that  it  Includes  In  a  proviso 
clause  reference  to  extraction  of  coal 
from  coal  refuse  piles  as  falling  within 
the  definition.  The  proposed  regula- 
tion also  Included  extraction  of  coal 
from  refuse  piles,  but  placed  the  rele- 
vant language  In  the  main  text  of  the 
definition. 

1.  A  number  of  comments  received 
by  OSM  recommended  deletion  of  "ex- 
traction of  coal  from  coal  refuse 
piles."  Although  this  change  would 
make  the  definition  conform  to  the 
definition  In  Section  701(28)  of  the 
Act.  It  would  reintroduce  the  uncer- 
tainties about  the  regulatory  coverage 
of  mining  of  refuse  piles.  Mining  of 
refuse  piles  can  be  as  environmentally 
harmful  as  any  other  mining:  but.  like 
the  remlning  of  previously  mined 
areas,  if  mining  and  reclamation  are 
done  correctly  there  can  be  a  substan- 
tial Improvement.  Analysis  of  the  stat- 
ute and  legislative  history  has  con- 
vinced the  Office  that  such  extraction 
is  an  operation  Intended  to  be  regulat- 
ed under  the  Act.  Congress  specifically 
exempted  certain  mining  activities  in 
701(28)  and  528  of  the  Act.  Rather 
than  including  remlning  of  refuse  piles 
among  the  exemptions.  Congress 
wrote  a  comprehensive  definition  of 
surface  coal  mining  operations.  There- 
fore. OSM  has  decided  not  to  change 
the  definition.  For  a  thorough  analysis 

■of  the  Act  and  its  legislative  history, 
see  letter  from  the  Solicitor,  Leo  Kru- 
lltz,  to  Representative  Gus  Tatron. 
dated  March  13,  1978. 

2.  OSM  has  also  rejected  a  related 
recommendation,  which  would  add 
language  to  exempt  sp>eclflcally  from 
the  definition  "extraction  of  coal  inci- 
dental to  abandoned  mine  reclamation 
operations."  The  commenter  suggest- 
ed no  rationale  for  this.  Abandoned 
mine  land  reclamation  projects  are 
conducted  in  accordance  with  30  CFR 
Part  874  and  other  requirements  in 
Subchapter  R.  OSM  does  not  believe 
this  comment,  which  would  have  the 
effect  of  exempting  completely  aban- 
doned mine  land  reclamation  from 
Title  V  of  the  Act.  should  be  adopted 
without  thorough  Justification  sup- 
plied by  the  commenter  or  full  arialy- 
sis  of  the  implications. 

3.  It  was  recommended  that  the  defi- 
nition of  surface  coal  nilnlng  oper- 
ations exclude  private  excavation 
which  results  In  the  Incidental  recov- 
ery of  coal.  The  thrust  of  this  com- 
ment was  considered  with  other  com- 
ments on  30  CFR  Part  707.  where  it 
was  decided  that  to  accept  it  would  be 
inconsistent  with  Section  528<3)  of  the 
Act.  Therefore  It  is  Inappropriate  to 
make  any  change  in  this  definition. 

4.  The  Office  has  also  rejected  a  rec- 
ommendation to  add  to  the  proviso 
concerning  coal  extraction  incldential 
to  the  extraction  of  other  minerals  In 


the  definition  of  surface  coal  mining 
operations  the  phrase  "or  stockpiles  of 
coal  located  at  wholesale  or  retail  sale 
yards,  or  at  residential,  commercial  or 
Industrial  use  sites."  The  commenter, 
without  citing  legislative  history,  be- 
lieves Congress  did  not  Intend  to  regu- 
late stockpiles  of  coal  at  user  sites. 
Section  701(28KB)  of  the  Act  refers  to 
stockpiles  in  the  context  of  areas  upon 
which  the  activities  In  Paragraph  (A) 
occur  or  where  such  activities  disturb 
the  natural  land  surface.  Such  activi- 
ties which  include  cleaning,  concen- 
trating, or  other  processing  or  prepa- 
ration could,  under  some  factual  situa- 
tions, occur  at  user  sites.  Therefore. 
OSM  does  not  believe  a  blanket  ex- 
emption for  stockpiles  at  user  sites 
should  be  written  into  the  definition. 
Instead,  OSM  will  apply  the  definition 
on  a  case-by-case  basis  to  determine  its 
applicability  taking  into  account  such 
factors  as  whether  the  environmental 
and  public  health  and  safety  effects  of 
such  stockpiles  are  regulated  by  other 
Federal  or  State  agencies.  At  this  time 
OSM  does  not  contemplate  wholesale 
regulation  of  coal  stockpiles  at  user 
sites. 

5.  Several  commenters  suggested  the 
definition  be  changed  to  cover  more 
clearly  site  preparation  activities  by 
adding  to  the  activities  listed  in  Para- 
graph (a)  such  things  as  "timbering 
and  land-clearing  operations"  and  "re- 
moval of  vegetation  in  anticipation  of 
excavation  of  the  coal."  OSM  believes 
that  logging  and  site  preparation  In 
anticipation  of  mining  clearly  fall 
within  the  definition.  However,  the 
line  between  site  preparation  in  antici- 
pation of  mining  coal  and  Independent 
work  is  sometimes  difficult  to  draw, 
and  can  only  be  accurately  drawn 
after  experience  with  specific  factual 
situations.  After  such  experience. 
OSM  may  develop  guidelines  or  pro- 
pose amendments  to  the  regulations  if 
necessary.  Therefore.  OSM  decided 
not  to  change  the  definition. 

6.  OSM  has  also  rejected  a  recom- 
mendation that  "crushing  and  screen- 
ing" be  added  to  the  definition.  TTie 
statutory  and  regulatory  definitions 
include  "physical  processing"  and  "or 
other  processing  or  preparation." 
terms  which  are  readily  interpreted  to 
include  crushing  and  screening 

7.  Another  commenter  recommended 
the  addition  of  the  word  "adjacent"  to 
the  definition  of  surface  coal  mining 
operations  before  "lands  affected  by 
the  construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads 
In  paragraph  (b)."  The  commenter 
argues  that  the  definition  is  too  broad 
without  such  a  limitation.  OSM  has 
not  adopted  the  suggestion  since  this 
would  limit  the  statutory  definition 
which  specifically  covers  "all  roads." 
Given  the  remedial  nature  of  the  Act. 
a  limitation  on  protection  of  affected 


areas  without  persuasive  justification 
should  not  be  adopted.  (See  also  the 
discussion  of  the  definition  of  "adja- 
cent area"  In  the  preamble  to  Section 
701.5  below.) 

8.  Changes  have  been  made  In  the 
permit  and  performance  standard  pro- 
visions of  the  rules  to  reflect  the  Of- 
fice's Interpretation  that  the  phrase 
"at  or  near  the  minesite,"  used  in  the 
statutory  definition  of  "surface  coal 
mining  operations."  modifies  only 
"loading  of  coaL"  The  Office  Inter- 
prets the  Act  as  setting  no  territorial 
limitation  on  Its  jurisdiction  over 
other  facilities  identified  In  the  statu- 
tory definition  preceding  "loading  of 
coal." 

Resulting  from  or  incident  to.  The 
Office  received  comments  which  rec- 
ommended changing  the  proposed 
definition  of  "resulting  from  or  Inci- 
dent to." 

1.  A  suggestion  that  the  term  be  de- 
fined as  "the  reaction  or  outcome 
which  would  naturally  or  logically 
follow  an  action"  appears  to  make  no 
major  change  In  the  proposed  defini- 
tion. 

2.  Another  commenter  recommended 
the  term  be  defined  as  "any  document- 
ed cause  and  effect  relationship." 

OSM  has  decided  not  to  define  this 
term  believing  that  a  meaningful  defi- 
nition which  would  cover  all  situations 
is  not  possible.  The  causal  relationship 
between  the  activities  Included  in  the 
definition  of  surface  coal  mining  oper- 
ations and  the  enumerated  structures 
and  facilities  referred  to  as  "resulting 
from  or  Incident  to  such  activities" 
cannot  be  accujtitely  stated  in  a  defini- 
tion. Instead,  the  concept  will  have  to 
he  developed  by  application  to  case-by- 
case  situations. 

Other  minerals  (proposed  defini- 
tion), OSM  received  two  comments 
recommending  the  addition  of  a  defi- 
nition of  "other  minerals"  in  order  to 
prevent  oi>erators,  who  are  in  fact 
mining  coal,  from  using  the  loophole 
of  "other  minerals"  when  coal  does 
not  exceed  16H  percent  of  the  other 
mineral.  The  commenters  cited  an  en- 
forcement action  arising  under  initial 
program  regulations  in  which  an  oper- 
ator alleged  he  was  exempt  from  the 
Act  because  he  was  removing  overbur- 
den as  fill  for  a  commercial  construc- 
tion project  and  that  the  coal  being  re- 
moved as  an  Incidental  matter  was  less 
than  16%  percent  of  the  tonnage  of 
the  overburden. 

OSM  t>elieve8  that  situations  such  as 
this  can  be  taken  care  of  by  case-by- 
ceae  Inspection  and  enforcement  a^ 
tkms.  The  Act  defines  "other  miner- 
als" in  Section  701(14).  Application  of 
this  definition  to  the  phrase  as  it  ap- 
pears in  the  deflniticffi  of  surface  coal 
mining  operations  should  prevent 
abuse.  For  dirt  or  earth  to  be  Incliutod 
within    the    definition,    an    operator 


would  have  to  show  that  the  dirt  or 
earth  had  commercial  value  and  that 
coal  was  only  an  incidental  byproduct 
of  the  extraction  operation  that 
amounted  to  less  than  16%  percent  of 
the  tonnage  of  the  earth.  Moreover, 
ambiguous  cases  would  be  governed  by 
enforcement  consistent  with  the  reme- 
dial purposes  of  the  Act. 

(700.11    Applicability, 

Authority  for  this  Section  Is  Sec- 
tions 528.  701  and  710  of  the  Act. 

This  Section  repeats  the  exemption 
for  those  siirf ace  coal  mining  and  rec- 
lamation operations  which  are 
exempted  from  regulation  by  the  stat- 
ute. Paragn4>hs  (a)  and  (b)  of  this  Sec- 
tion repeat  the  language  of  the  statu- 
tory exemptions  in  Section  528  of  the 
Act.  Language  is  added  to  Paragraph 
(a)  to  limit  the  concept  of  noncommer- 
cial use  based  upon  applicable  legisla- 
tive history.  (S.  Rep.  95-128,  No.  95th 
Cong..  1st  Sess.  97-98  (1977)). 

1.  Several  commenters  suggested  re- 
visions in  the  exemptions  of  Section 
700.11.  It  was  argued  that  the  specific 
exemption  of  "landowner"  in  subsec- 
tion (a)  implies  that  "nonlandowners" 
do  not  share  the  exemption.  Sulasec- 
tion  (a)  follows  the  language  of  Sec- 
tion 528(1)  of  the  Act  in  this  respect. 
Larking  clear  congressional  direction 
in  the  language  of  Section  528(1)  of 
the  Act  or  its  legislative  history.  OSM 
Is  not  prepared  at  this  time  to  depart 
from  the  statutory  language  as  sug- 
gested by  the  commenter. 

2.  A  number  of  comments  were  re- 
ceived on  Section  70 1,1  Kb).  That  sec- 
tion as  proposed  added  language  to 
that  which  appears  in  Section  528(2) 
of  the  Act  for  the  purpose  of  eliminat- 
ing interpretations  of  the  statutory  ex- 
emption which  OSM  felt  would  be 
contrary  to  congressional  intent  (see 
43  FR  41666,  September  18,  1978). 
Some  commenters  approved  of  the 
proposed  lang\iage  saying  that  with- 
out it,  the  2-acre  exemption  "consti- 
tutes a  tremendous  loophole  which 
would  be  continuously  abused."  With- 
out some  limitation  commenters  were 
concerned  about  impermltted  opera- 
tors clnnimventing  the  law  by  skipping 
from  one  less  than  2-acre  site  to  an- 
other without  reclamation.  Other 
conunenters  felt  the  language  was  too 
restrictive.  Specifically,  commenters 
suggested  (1)  deleting  the  words  "or 
intends  to  affect."  (2)  adding  the 
phrase  "at  a  single  site  or  combination 
of  sites,"  (3)  adding  a  time  limitation 
on  the  phrase  "or  intends  to  affect" 
and  (4)  substituting  250  tons  as  the 
basis  for  the  exemption  rather  than  2 
acres.  OSM  has  rejected  the  suggested 
deletion  of  the  words  "or  tntoMte  to 
affect."  The  language  is  in  the  regula- 
tion to  clarify  that  the  first  2  acres  of 
a  larger  operation  or  a  series  of  leas 
than  TrOKXi  operatknis  that  are  actual- 


ly one  mine  are  not  excluded.  This  la 
felt  to  be  the  proper  interpretation  of 
congressional  intent. 

OSM  has  responded  to  other  com- 
ments by  changing  the  proposed  lan- 
guage in  Paragraph  (b)  to  clarify  that 
the  Act  and  the  regulations  do  not 
exempt  operations  conducted  by  the 
same  operator  at  several  sites  that  to- 
gether exceed  2  acres  regardless  of 
whether  they  are  situated  so  as  to  be 
considered  one  mine.  However,  OSM 
agrees  in  part  with  commenters  who 
suggested  that  a  time  period  should 
apply  to  operators  intending  to  affect 
less  than  2  acres.  OSM  believes  that 
the  time  period  should  apply  only  to 
operations  at  physically  unrelated 
sites  such  that  an  operator  would  be 
exempt  from  the  Act  and  regulations 
if  he  or  she  affected  a  total  of  less 
than  2  acres  at  physically  unrelated 
sites  within  1  year.  If  the  operator  af- 
fected a  total  of  more  than  2  acres  at 
physically  unrelated  sites  within  1 
year,  he  or  she  would  not  be  exempt 
from  the  Act  or  regulations. 

If  a  time  period  were  not  adopted, 
an  operator  would  only  be  exempt 
from  the  Act  and  regulations  for  one 
2-acre  surface  coal  mining  operation 
during  his  or  her  lifetime.  lAcking  a 
clear  indication  that  this  is  what  Con- 
gress intended.  OSM  does  not  believe 
such  a  limitation  would  be  fair  or  is 
necessary  to  fulfill  the  intent  of  this 
section  of  the  Act.  Adding  the  1-year 
time  limitation  is  also  responsive  to 
the  comment  that  the  phrase  "or  in- 
tends to  affect"  might  cover  oper- 
ations planned  years  in  the  future  and 
miles  away. 

The  time  limitation  should  not 
apply  to  physically  related  sites,  how- 
ever, or  else  the  mining  of  what  is  in 
reality  a  larger  nonexempt  mine  may 
fall  within  the  exemption.  Should  the 
1-year  period  apply  to  physically  relat- 
ed sites,  an  operator  could  phase  the 
operation  so  as  to  affect  less  than  2 
acres  per  year  and  qualify  for  the  ex- 
emption. 

OSM  has  rejected  a  suiggestion  to 
substitute  250  tons  as  the  standard  for 
exemption  instead  of  2  acres,  as  250 
tons  is  a  limitation  on  the  Act's  cover- 
age in  the  definition  of  "operator"  in 
Section  701(13)  of  the  Act.  It  is  in  ad- 
dition to,  not  a  substitute  for.  Section 
528  of  the  Act  and  OSM  cannot 
change  an  explicit  standard  in  the  Act 
such  as  the  2-acre  standard. 

3.  Commenters  siiggested  that  pro- 
posed Paragraph  (c),  which  has  been 
redesignated  as  Paragraph  (d).  should 
be  stricken  or  changed.  That  para- 
graph refers  to  the  exemption  based 
on  Section  528(3)  of  the  Act  and  is  ex- 
plained in  Part  707  of  the  regulatiooa. 
It  govMTtt  coal  extraction  which  is  an 
incidental  part  of  Federal.  State,  or 
local  government-financed  highway  or 
other  eoQstructlon.  The  thruet  of  the 
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coizunent  was  considered  and  rejected 
In  Part  707  and  therefore  cannot  lead 
to  a  change  In  Section  700.11.  For  fur- 
ther discussion  see  the  preamble  to 
Part  707. 

4.  The  Office  has  added  a  new  Para- 
graph (c)  and  relettered  the  Para- 
graphs that  follow.  Paragraph  (c)  sets 
forth  the  exemption  provided  by  Sec- 
tion 701(13)  of  the  Act  in  the  defini- 
tion of  the  word  "operator"  for  per- 
lons  who  remove  250  tons  of  coal  or 
1^.  The  word  "operator"  is  not  used 
In  the  Act  in  all  places  at  which  re- 
sponsibilities are  imposed  on  those 
who  mine  coal.  However,  there  ap- 
pears to  be  no  rational  scheme  for  the 
tise  of  the  word  "operator"  and  the 
use   of   words   such   as   "persons"   or 

.  "permittee."  This  unsystematic  usage 
not  only  tends  to  support  a  broad  ex- 
emption from  Federal  regulations  for 
removing  250  tons  or  less  of  coal 
'during  a  surface  coal  mining  operation 
but  also  ensures  that.  If  the  exemption 
were  Ifmited  to  those  sections  of  the 
Act  where  the  word  "operator"  is  used, 
the  results  would  be  an  irrational  and 
confusing  regulatory  scheme.  Thus, 
the  Office  has  adopted  250  tons  of 
coal  or  less  as  a  general  exemption 
from  regulation  of  surface  coal  mining 
and  reclamation  operations. 

This  exemption  does  not  apply  to 
coal  exploration.  Section  512  of  the 
Act  regulates  coal  exploration  without 
regard  to  how  much  coal  Is  removed  in 
the  process,  although  Section  512(d) 
hinges  a  requirement  of  prior  approval 
on  removal  of  more  than  250  tons.  The 
exemption  of  mining  250  tons  or  less, 
and  the  regulation  of  exploration  that 
removes  250  tons  or  less,  is  consistent 
and  rational.  Explorations  can  have 
substantial  adverse  impacts  over  a  rel- 
atively large  area  with  the  removal  of 
only  insignificant  amounts  of  coal. 
Moreover,  the  regulatory  burden  on 
coal  exploration  is  considerably  lighter 
than  that  on  a  surface  coal  mining  and 
reclamation  operations. 

5.  Proposed  Paragraph  (d).  which 
has  been  redesignated  as  Paragraph 
(e),  provides  the  exemption  for  coal 
extracted  Incidental  to  the  extraction 
of  other  minerals,  an  exemption  which 
appears  in  the  definition  of  surface 
coal  mining  operations  In  Section 
701(28)of  the  Act. 

6.  One  commenter  suggested  that 
mining  on  Indian  lands  should  not  be 
exempted  from  Paragraph  (e)  of  the 
proposed  Section,  which  has  been  re- 
designated as  Paragraph  (f).  Regula- 
tions Implementing  Section  710  of  the 
Act  for  the  mining  of  coal  on  Indian 
lands  are  located  In  25  CFR  Part  177. 
Therefore,  it  is  appropriate  to  exclude 
that  category  of  mining  from  regula- 
tions in  30  CPR  Chapter  VIl. 

7.  It  was  suggested  that  proposed 
Paragraph  (f),  which  has  been  redesig- 
nated as  Paragraph  (g),  be  deleted  in 
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order  that  coal  exploration  on  Federal 
lands  outside  the  permit  area  be  in- 
cluded under  the  coverage  of  the 
Chapter.  This  proposal  was  rejected. 
Section  512(e)  of  the  Act  provides  that 
exploration  on  Federal  lands  is  to  be 
regulated  under  Section  4  of  the  Fed- 
eral Coal  Leasing  Amendments  Act  of 
1975.  and  not  under  SMCRA.  Howev- 
er, Section  4  applies  only  to  coal  explo- 
ration on  unleased  lands.  Because  of 
this,  OSM  believes  the  Act  does  not 
prevent  OSM  from  regulating  coal  ex- 
ploration within  permit  areas  on  Fed- 
eral lands.  See  the  preamble  to  Part 
740  for  more  discussion. 

8.  Finally,  it  was  suggested  that  the 
exemptions  be  expanded  to  exclude  all 
small  operators  from  coverage  by  the 
Act  until  the  law  and  regulations  can 
be  changed.  OSM  has  declined  to 
follow  this  suggestion.  OSM  cannot 
create  new  exemptions  not  authorized 
in  the  Act  where  It  is  clear  that  Con- 
gress considered  the  Act's  application 
to  small  operators  and  specified  cer- 
tain exemptions  in  Sections  502(c)  and 
507(c).  and  the  definition  of  operator 
in  Section  701. 

f  700.12     PeUtloiM  to  iniUat«  rulemakintr. 

Authority  for  this  Section  is  found 
in  Section  201(g)  of  the  Act  which  pro- 
vides a  petitioning  process  for  initi- 
ation of  a  proceeding  to  Issue,  amend, 
or  repeal  rules  issued  under  the  Act. 
This  process  is  set  forth  in  Section 
7(M).12  of  the  regulations  and  is  basi- 
cally the  same  as  that  of  the  initial 
regulatory  program. 

A  change  from  the  initial  program 
regulation  on  petitions  places  a 
burden  upon  the  petitioner  to  present 
facts,  technical  Justification,  and  legal 
argxmients  which  support  the  petition. 
If  the  petition  concerns  an  existing 
rule,  it  must  present  Justifications  and 
arguments  not  considered  in  the  previ- 
ous rulemaking.  The  Director  has  au- 
thority to  reject  a  petition  which  does 
not  provide  this  information  and 
create  a  reasonable  basis  for  further 
consideration  of  the  need  to  issue, 
amend  or  repeal  a  rule.  This  is  also  in- 
tended to  eliminate  the  need  for  fur- 
ther consideration  of  petitions  which 
are  frivolous  and  do  not  provide  a 
minimum  threshold  of  information 
meriting  the  initiation  of  the  adminis- 
trative process. 

The  Director's  decision  on  a  petition 
is  a  fliud  decision  for  the  Department. 
This  has  the  effect  of  opening  the  op- 
portunity for  Judicial  review  of  the  de- 
cision viithout  further  appeals  within 
the  Department. 

1.  In  response  to  a  comment  on  Sec- 
tion 700.12.  OSM  has  eliminated 
"State  or  local  government"  from 
Paragraph  (a).  The  reference  Is  not  re- 
quired because  State  and  local  govern- 
ments are  Included  in  the  definition  of 


"person."   thereby  entitling  them  to 
petition. 

2.  OSM  has  rejected  comments 
which  suggested  that  Paragraph  (c)  be 
changed  to  provide  for  direct  notifica- 
tion to  the  petitioner  rather  than  pub- 
lication in  the  Federal  Rxcis-mt.  OSM 
feels  notification  in  the  Federal  Reo- 
isTEH  is  the  better  course  because  it 
notifies  the  broadest  possible  group 
who  may  be  Interested  In  the  petition. 

3.  It  was  also  suggested  that  Para- 
graph (c)  be  changed  to  require  a 
public  hearing.  OSM  believes  that  a 
public  hearing  may  not  be  necessary 
in  all  cases.  It  is  sufficient,  therefore, 
to  provide  for  discretionary  hearings. 
If  hearings  on  the  petition  would  be 
helpful.  OSM  anticipates  holding 
them.  Hearings  will  be  conducted  as 
part  of  the  rulemaking  process  if  one 
Is  initiated. 

4.  Some  commenters  recommended 
revising  the  Section  to  provide  for  Ju- 
dicial review  pursuant  to  Section  526 
of  the  Act  if  a  petition  is  denied.  By 
making  the  Director's  decision  final 
for  the  Department,  the  decision  will 
be  subject  to  Judicial  review.  Specify- 
ing that  Judicial  review  is  pursuant  to 
Section  528  of  the  Act  is  unnecessary. 
Section  526  is  applicable  according  to 
Its  terms.  Adding  language  to  the  reg- 
ulation could  not  serve  to  confer  Juris- 
diction under  Section  526  If  Section 
526  did  not  confer  Jurisdiction  by  its 
own  terms. 

5.  A  commenter  suggested  adding 
"practical  reasons  for  the  change,  .  .  . 
if  any"  to  700.12(b)  saying  this  is  one 
of  the  most  important  things  to  con- 
sider when  deciding  whether  to  amend 
a  rule.  OSM  agrees  that  practical  rea- 
sons are  important  factors  to  consider 
but  believes  these  will  be  reflected 
through  "facts"  which  merit  issuing  or 
amending  a  rule.  Therefore,  because 
"facts"  are  Included  In  700.12(b),  OSM 
found  no  reason  to  add  the  suggested 
language. 

6.  Commenters  recommended  delet- 
ing from  700.12(c)  the  sentence  "facts, 
technical  Justification,  or  law  previous- 
ly considered  in  a  petition  on  rulemak- 
ing on  the  same  issue  shall  not  be 
found  to  provide  a  reasonable  basis." 
The  commenters  felt  that  situations. 
Ideas  and  experience  with  a  rule  over 
time  may  change  and  make  previously 
rejected  facts,  technical  Justification 
or  law  relevant.  OSM  agrees  with  this 
rationale  but  once  again  feels  that  the 
commenters'  concern  is  addressed  by 
the  final  language.  In  essence,  the 
commenters  are  saying  that  over  time 
facts  concerning  the  implementation 
or  experience  with  a  regulation  nvay 
change.  Therefore,  new  facts  would  be 
relevant  to  a  decision  whether  to  issue 
or  amend  a  rule  and  would  be  consid- 
ered. For  this  reason.  OSM  has  not 
adopted  the  commenters'  suggestion. 


7.  A  commenter  suggested  deleting 
"technical  Justification"  from 

700.1Kb)  and  revising  700.12(c)  to  re- 
quire publication  of  a  notice  to  the 
Federal  Regtstct  on  every  petition, 
regardless  of  whether  it  was  supported 
by  new  facts,  technical  Justification  or 
law.  The  conunenter  suggested  that 
the  technical  Justlflcatkjn  is  to  be  elic- 
ited by  the  notice  process  and  its  ab- 
sence in  the  petition  should  not  pre- 
clude publication  of  the  petition  to  the 
Federal  Register. 

OSM  has  rejected  this  comment. 
Section  201(gX2)  of  the  Act  requires 
that  petitions  set  forth  the  "facts" 
claimed  to  establish  the  need  to  issue, 
amend  or  repeal  a  rule.  OSM  believes 
It  to  be  within  Its  rulemaking  authori- 
ty to  Section  201(cK2)  of  the  Act  to 
amplify  what  is  meant  by  "facts"  to 
include  technical  Justification  and 
legal  issues  to  order  to  limit  frivolous 
or  unsubstantiated  petitions.  Such  pe- 
titions could  be  used  as  an  attempt  to 
divert  OSM  personnel  from  fulfilltog 
other  functions  under  the  Act  and  reg- 
ulatory program  by  consimitog  their 
time  and  energy  in  processing  unsub- 
stantiated petitions.  Thus,  some  mtoi- 
mum  threshold  is  essential.  OSM  does 
not,  however,  intend  to  apply  this 
standard  so  rigorously  as  to  deny  peti- 
tions which  present  a  minimal  Justifi- 
cation which  establishes  the  need  to 
issue,  amend  or  repeal  a  rule. 

8.  A  commenter  objected  to  the  Di- 
rector's decision  granting  or  denytog  a 
petition  being  ftoal  for  the  Depart- 
ment. Instead  the  commenter  suggest- 
ed an  administrative  appeal  mecha- 
nism be  substituted  which  the  com- 
menter felt  would  provide  a  less  bur- 
densome recourse  from  the  Director's 
decision. 

OSM  has  not  adopted  this  sugges- 
tion. OSM  believes  the  factors  which 
will  be  the  basis  for  granttog  or  deny- 
ing a  petition  are  fundamental  to  the 
Director's  management  and  admtois- 
tratlon  of  the  Act.  For  this  reason  the 
basis  for  the  Director's  decision  is  best 
reviewed  by  a  court  rather  than  an  ad- 
ministrative review  board  of  the  De- 
partment. 

i  7M.13    Notice  «f  dtizea  niMs. 

This  regulation  is  repeated  from  the 
toltial  program  regulations,  with  only 
mtoor  changes  for  clarification. 

1.  OSM  received  comments  suggest- 
ing that  the  alleged  violator  needs 
more  protection  pertatoing  to  notifica- 
tion. One  recommendation  would  add 
a  requirement  to  Paragraph  (eXl) 
that  the  complainant  state  an  exact 
reference  to  the  allegedly  violated  pro- 
vision. This  suggestion  would  have 
more  force  if  Section  700.13  were  deal- 
tog  with  a  court  pleading  which 
almost  certainly  would  be  prepared  by 
an  attorney.  However.  Section  700.13 
deals  only  with  notice  of  totent  to  sue 
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and  may  be  prepared  by  a  nonattor- 
ney.  For  that  reason,  the  requirement 
to  provide  information  which  Is  suffi- 
cient to  advise  the  recipient  of  the  al- 
leged violation  was  used  rather  then 
requiring  citation  to  the  specific  regu- 
lation alleged  to  be  violated.  OSM  be- 
lieves retatoing  this  approach  is  better 
stoce  the  recipient  will  receive  enough 
tof  ormatlon  to  understand  the  basis  of 
the  accusation. 

2.  Other  commenters  suggested  re- 
plactog  Paragraph  (d)  with  a  provision 
that  completion  of  service  be  made  to 
accordance  with  either  local  court 
rules  or  the  Federal  Rules  of  Civil  Pro- 
cedure. This  Is  an  appropriate  com- 
ment for  the  fUtog  of  «  suit  but  not 
for  the  the  60-day  notice.  OSM  feels 
that  impostog  that  degree  of  formality 
on  the  notice  of  totent  to  s\ie  is  unnec- 
essary. 

S.  It  was  also  suggested  that  the  re- 
quirement of  service  by  certified  mafl 
be  deleted  from  the  Section  because  It 
Is  not  required  to  the  Act  and  is  bur- 
densome and  costly.  Cerfification 
serves  as  proof  that  a  letter  has  been 
sent  to  the  Secretary  of  the  Interior, 
the  OSM  Director,  the  appropriate 
State  regulatory  authority,  and  the  al- 
leged violator.  Certification  also  pro- 
vides a  precise  date  for  determining 
the  beginning  of  the  60-day  period.  Fi- 
nally, certification  serves  as  protection 
for  the  citteen  to  the  event  the  letter 
is  not  received  by  one  of  the  parties. 
OSM  has  decided  to  retato  the  re- 
quirement because  the  burden  and 
cost  are  small  to  comparison  to  the 
certatoty  provided. 

4.  One  commenter  also  expressed 
concern  that  operators  will  be  subject 
to  harassment  through  unwarranted 
citizen  suits,  and,  therefore,  recom- 
mended that  a  Section  be  added  to  the 
regulations,  comparable  to  Section 
518(g)  of  the  Act.  providing  a  criminal 
penalty  for  frivolous  and  unwarranted 
accusations.  Section  518(g)  of  the  Act 
would  apply  to  certato  citteen  actions 
of  concern  to  the  commenter.  Al- 
though the  provision  could  be  repeat- 
ed to  the  regulations,  other  statutory 
crimtoal  sanctions  are  not  being  re- 
peated. OSM  cannot  by  regulation 
create  criminal  sanctions  for  those  ac- 
tions of  concern  to  the  commenter 
which  are  not  covered  by  Subsection 
518(g)  of  the  Act.  That  power  Is  re- 
served to  Congress. 
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diction  over  the  area  on  request  only." 
"n\e  comment  misconstrues  the  appU- 
cabfllty  of  the  regulation.  The  regula- 
tion applies  to  OSM  and  the  States, 
not  operators. 

2.  Another  comment  recommended 
that  Paragraph  (a)  be  reworded  to 
clarify  where  records  are  to  be  made 
available.  OSM  believes,  however,  that 
the  wording  of  Paragraph  (a)  Is  suffi- 
cient to  todicate  that  records  are  to  be 
retained  at  the  regulatory  authority 
office  which  Is  geographically  closest 
to  the  area  tovolved. 


S  700.15    Computation  of  t 

These  regulations  are  repe&ted  from 
the  toltial  program  regulations,  with 
only  minor  changes  for  clarification. 

The  Office  has  considered  a  sugges- 
tion that  "work  stoppages  due  to  labor 
disputes"  be  excluded  from  the  com- 
putation of  time.  This  Section  on  com- 
putation of  time  is  merely  a  mechani- 
cal aid  and  is  completely  neutral  on 
poUcy.  The  thrust  of  the  comment  is 
aimed  at  the  legal  or  st&tutory  toter- 
pretation  or  policy  issue  of  whether  a 
strike  or  labor  totemipUon  is  a  de- 
fense to  an  enforcement  action  and 
was.  therefore,  considered  under  Sec- 
tion 843.18.  The  Office  decided  that  no 
change  to  the  method  of  computing 
time  under  Section  700.15  is 
warranted. 


(7M.14    ATaiUbility  of  1 

Paragraph  (a)  todicates  that  the  rec- 
ords are  to  be  avaQable  at  the  office  of 
the  regulatory  authority  geographical- 
ly closest  to  the  area  to  which  the  doc- 
ument pertains. 

1.  One  commenter  suggested  chang- 
ing the  Section  to  require  that  records 
"be  retained  at  the  mtae  office  and 
sent  to  the  appropriate  State  or  Feder- 
al regulatory  axithorlty  having  Jtirls- 


PART  701— PERMANENT 
REGULATORY  PROGRAM 

Authority  for  regulations  to  this 
Part  is  foimd  to  Sections  102.  201. 
Title  V,  701.  702.  708.  716.  711,  713, 
714,  715.  716.  717.  and  719  of  the  Act. 

Part  701  of  these  regulations  senes 
as  a  general  totroduction  to  the  per- 
manent regul*tory  programs  promul- 
gated to  accordance  with  the  require- 
ments of  Section  501(b)  of  the  Act. 
For  a  general  explanation  of  the  ra- 
tionale for  Part  701  and  Its  relation- 
ship to  the  toitial  regulatory  program 
and  regulation  of  surface  coal  mine 
operations  on  Indian  lands,  see  the 
discussion  to  the  preamble  to  the  pro- 
posed rules  to  43  FR  41686-41667  <Sep- 
tember  18.  1978). 

1701.1    Scope. 

1.  This  Section  Identifies  the  Sub- 
chapters  to  Chapter  VTI  of  30  CFR 
which  comprise  the  permanent  regula- 
tory iirogram.  It  todicates  under  which 
Subchapter  the  %'a.rious  regulatory 
comixments  of  the  permanent  regula- 
tory program  may  be  foimd.  Section 
701.1  has  not  materially  changed  from 
that  proposed  on  September  18,  1978. 

2.  Although  Section  TOl.KbXS) 
refers  to  Subchapter  M  on  the  trata- 
Ing.  examination  and  certification  of 
blasters,  this  Subchapter  is  not  being 
promulgated  to  ftoal  form  at  this  time. 
Instead,  the  Subchapter  will  be  repro- 
pooed  for  additional  public  comment 
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due  to  the  nature  of  the  ch&nges 
which  will  need  to  be  made  by  the 
Office  of  Surface  Mining  in  response 
to  public  comment  and  internal 
review.  See  explanation  for  this  under 
preamble  to  Subchapter  M. 

|7tlJ    Objectirea. 

This  Section  summarizes  the  objec- 
tives to  be  achieved  by  Part  701.  Other 
than  nonsubstantive,  editorial 
changes,  this  Section  has  not  changed 
from  that  proposed  on  September  18, 
1978. 

1 701 J    Aothoritjr. 

This  Section  reiterates  the  authority 
conferred  upon  the  Secretary  by  Sec- 
tions 501(b)  and  523  of  the  Surface 
Mining  Control  and  Reclamation  Act 
to  promulgate  regulations  Implement- 
ing the  permanent  regulatory  pro- 
gram. The  final  sentence  as  it  ap- 
peared In  the  proposed  regulations  of 
September  18,  1978.  has  been  deleted. 
The  deleted  sentence  Indicated  that 
the  Secretary  had  delegated  his  rule- 
malLing  authority  to  the  Director  of 
the  Office  of  Surface  Mining.  Delega- 
tion of  authority  to  promulgate  these 
regulations  is  an  Internal  administra- 
tive matter  within  the  Department  of 
the  Interior.  Rules  and  amendments 
to  them  relating  to  the  permanent  reg- 
ulatory program  may.  In  some  cases, 
be  promulgated  by  the  Secretary  and 
in  other  cases  by  the  Director.  The  de- 
letion of  this  sentence  Is  necessary  to 
preserve  this  Internal  administrative 
flexibility. 

S  701.4     R«spoiuibilit7. 

Authority  for  this  Section  Is  found 
In  the  Act  at  Sections  102,  201.  501, 
503.  504.  512.  517.  521.  and  523.  The 
basic  rationale  and  purixMe  of  this 
Section  Is  set  forth  In  the  preamble  on 
the  proposed  regulations  at  43  PR 
41667  (September  18.  1978).  Comments 
were  received  on  this  Section  which 
have  resulted  in  certain  changes  being 
made  for  the  final  regulations. 

1.  A  commenter  suggested  that  the 
language  In  Section  701.4(a)  be 
changed  to  Indicate  that  the  SUte  reg- 
ulatory authority  "shall"  assume  pri- 
mary responsibility  for  regulation  if 
its  program  is  approved,  rather  than 
the  State  regulatory  authority  "may" 
assume  such  reBponslbility.  The  com- 
menter suggested  that  the  word  Im- 
plied some  degree  of  residual  discre- 
tion or  subsequent  action  by  the  Sec- 
retary. The  use  of  the  word  "may"  In 
the  proposed  regulations  was  not  In- 
tended to  siiggest  siich  residual  discre- 
tion In  the  Secretary,  but  rather  that 
the  Stat*  has  the  chokw  tnlUally 
whether  to  request  program  approval 
In  order  to  assume  primary  jurladio- 
tlon.  In  response  to  the  comment  and 
because.  If  the  program  Is  approved. 
th«  State  Is  required  to  assvune  prl- 
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mary  responsibility.  OSM  has  accept- 
ed the  comment  and  substituted  the 
word  "shall"  for  the  word  "may"  In 
the  first  sentence  of  Section  701.4(a). 

2.  Comments  were  received  suggest- 
ing that  the  use  of  the  word  "primary" 
in  the  first  sentence  of  Section 
701.4(a)  did  not  reflect  the  sUtutory 
language  and  should  be  replaced  with 
the  word  "exclusive."  Section  503  of 
the  Act  uses  the  phrase  "exclusive  ju- 
risdiction." However,  that  phrase  Is 
followed  by  the  clause  "except  as  pro- 
vided In  Sections  521  and  523  and  Title 
IV  of  this  Act."  OSM  believes  that  use 
of  the  word  "exclusive"  is  misleading 
because,  in  fact,  the  Office  of  Surface 
Mining  retains  certain  responsibilities 
during  an  approved  State  program. 
Por  example.  OSM  Inspectors  can 
issue  notices  of  violation  and  cessation 
orders  under  Section  521(a)  In  those 
Instances  where  a  State  falls  to  act 
after  being  notified  by  OSM  of  a  po- 
tential violation.  Purthermore.  the 
State's  Jurisdiction  Is  not  exclusive  on 
Pederal  lands  and  applies  only  If  a  co- 
operative agreement  exists  pursuant 
to  Section  523(c).  Even  with  such  a  co- 
operative agreement,  the  Secretary  re- 
tains the  duty  to  approve  mining  plans 
on  Pederal  lands  and  to  designate, 
pursuant  to  Section  522  of  the  Act, 
certain  Pederal  lands  as  unsuitable  for 
surface  coal  mining.  Because  of  these 
responsibilities  which  remain  with  the 
Secretary.  OSM  believes  that  the  word 
"primary"  more  accurately  reflects 
the  Pederal  and  State  relationship 
during  Implementation  of  a  State  pro- 
gram. 

3.  A  conunenter  suggested  that  the 
language  In  Section  701.4(b)  be 
changed  to  read  "while  a  state  reg\ila- 
tory  program  Is  In  effect,  the  Office's 
primary  responsibility  Includes  .  .  ." 
The  commenter  felt  this  change  would 
more  accurately  describe  the  Pederal 
and  State  relationship  during  imple- 
menution  of  a  SUte  program.  An- 
other commenter  suggested  that  this 
Section  should  state  that  "while  a 
State  regvilatory  program  Is  in  effect, 
the  Office's  responsibility  Is  limited  to 
.  .  ."  The  Office  considered  these  al- 
ternatives. With  respect  to  the  first  al- 
ternative. Including  the  word  "prima- 
ry", and  deleting  the  words  "but  is  not 
limited  to  .  .  ."  would  make  no  sub- 
stantive change  In  the  language  and 
would  not  serve  to  clarify  the  mean- 
ing. The  second  alternative  would 
limit  the  responsibility  of  OSM  to  only 
the  three  Items  mentioned.  The  items 
identified  are  Intended  to  signify 
OSM's  major  areas  of  responsibility, 
but  because  other  areas  of  re«porMibO- 
Ity  may  arise  under  the  Act.  O&M  does 
not  believe  this  Section  should  repre- 
sent an  exclusive  list  of  nmoonaSbii- 
Ities.  See.  for  example,  30  CPR  786.  IS. 

4.  Section  701.4(bHS)  is  new  In  the 
final    regulations    and    reflects    oooa- 


ments  received  and  OSM's  analysis  of 
its  statutory  authority.  The  proposed 
regulations  published  on  September 
18.  1978,  and  the  preamble  to  this  Sec- 
tion Indicated  that  during  an  approved 
State  program.  OSM  Inspectors  could 
Issue  cessation  orders  should  a  State 
fail  to  act  In  response  to  Information 
referred  to  It  by  OSM  pursuant  to  Sec- 
tion 521(a)  of  the  statute.  Commenters 
suggested  that  OSM's  authority  was 
not  limited  to  issuing  cessation  orders 
under  these  circumstances,  but  also  in- 
cluded authority  to  Issue  notices  of 
violation.  Based  on  these  comments 
and  OSM's  analysis  of  the  Act,  Section 
701.4(bK3)  has  been  added  to  reflect 
OSM's  authority  to  Issue  notices  of 
violation.  Readers  are  referred  to  the 
preamble  at  S^tion  843.12(aK2)  of  the 
regulations  for  a  fuller  explanation  of 
the  rationale  and  authority  for  this 
provision. 

8701.4(bX4) 

This  Section  appeared  In  the  pro- 
posed regulations  as  Section 
701.4(bK3)  and  has  been  redesignated 
to  provide  for  the  new  Section 
701.4(bK3).  This  Section  remains  un- 
changed from  the  proposed  regulation, 
except  with  a  clause  added  to  clarify 
an  Inspector's  authority  to  Include  af- 
firmative obligations  when  Issuing  ces- 
sation orders.  This  authority  is  derived 
from  Sections  102.  201.  and  521(aK2) 
of  the  Act.  This  language  Is  added 
merely  to  clarify  and  be  consistent 
with  the  operative  provisions  of  the 
regulations  at  Section  843.11. 

S  701.4(c) 

This  provision  of  the  regulations 
sets  forth  the  responsibilities  of  the 
Office  with  respect  to  implementing  a 
Pederal  program  In  a  State.  This  Sec- 
tion Lb  the  same  as  it  appeared  in  the 
regulations,  except  for  minor  editorial 
changes  Intended  to  clarify  the  Sec- 
tion's meaning  but  not  to  change  its 
scope  or  IntenL 

9  701.4(11) 

This  Section  sets  forth  the  responsi- 
bilities of  the  Office  to  function  as  the 
regulatory  authority  upon  implemen- 
tation of  a  Pederal  program  In  a  State. 
This  Section  is  changed  from  the  pro- 
posed regulatioru  by  editing  for  clarity 
only. 

9  701.4(c) 

This  provision  of  the  regulations 
refers  to  the' Office's  authority  under 
Section  521(b)  of  the  Act  to  assume  re- 
sponsibility for  enforcing  permit  con- 
ditions, issuing  new  or  revised  permits, 
and  bsulng  necessary  notices  and 
orders  when  a  State  falls  to  enforce  ef- 
fectively all  or  any  part  ot  YU  th 
proved  SUte  program.  This  Section 
refers  to  Part  733  of  the  regulations 
which  seU   forth   the   prooeas   which 


will  be  followed  by  OSM  should  it 
become  necessary  to  assume  such  re- 
sponsibllitiea. 

A  comment  was  received  suggesting 
that  OSM  include  in  this  Section  spe- 
cific examples  of  when  a  Pederal  take- 
over of  this  sort  would  occur.  The 
commenter  suggested  that  the  bases 
for  such  takeover  could  include  (1)  In^ 
adequate  Inspection  and  permit  appli- 
cation review  staff.  (2)  faUiu*  on  the 
part  of  the  SUte  regulatory  authority 
to  prosecute  violations,  or  (3)  failure 
of  the  SUte  to  have  an  accepUble  des- 
ignation process. 

The  essence  of  this  comment  was 
considered  In  cormectlon  with  com- 
ments raised  In  Part  733  of  these  regu- 
lations. The  criteria  used  in  the  regu- 
lations in  Part  733  refer  to  failure  on 
the  part  of  the  SUte  to  Implement,  ad- 
minister, maintain,  or  enforce  ade- 
quately a  part  or  all  of  the  SUte  pro- 
gram. OSM  decided  to  leave  these  gen- 
eral criteria  In  the  final  regulations 
rather  than  specify  factual  situations 
In  which  Pederal  enforcement  might 
be  substituted  in  order  to  maintain  ad- 
ministrative flexlbiUty.  In  certain  situ- 
ations, the  examples  given  by  the  com- 
menter might  well  be  the  basis  for 
withdrawing  approval  of  a  State  pro- 
gram under  Section  504  of  the  Act. 
However,  in  other  situations,  the  ex- 
amples might  prompt  OSM  enforce- 
ment of  a  State  program  imder  Sec- 
tion 621(b)  of  the  Act.  OSM  believes 
that  an  exhaustive  list  of  factual  ex- 
amples would  not  be  possible.  The 
reader  i»  referred  to  the  preamble  to 
Part  733  for  further  dlsctission  of  this 
Issue. 

I  7«l.4(n 

This  provision  of  the  regulations 
sets  forth  the  Secretary's  responsibil- 
ities for  substitution  of  a  Pederal  pro- 
gram for  an  approved  SUte  program. 
The  final  regulations  have  Identified 
this  responsibility  with  the  Secretary 
rather  than  with  the  Office.  At  this 
time,  it  Is  anticipated  that  the  actions 
described  would  be  taken  by  the  Secre- 
tary rather  than  the  Director.  The  E)l- 
rector  may  be  delegated  the  authority 
at  a  later  date  through  the  Depart- 
ment of  the  Interior's  Internal  proce- 
dures. 

9  701.4(g) 

This  Section  was  Inserted  In  the 
final  regulations  to  show  the  Secre- 
tary's responsibilities  with  respect  to 
Federal  lands.  It  provides,  by  refer- 
ence to  Subchapter  D.  that  certain  re- 
sponsibilities are  to  be  retained  by  the 
Secretary,  others  normally  held  by  the 
Secretary  are  delegated  to  the  Direc- 
tor, and  still  others  are  shared  with 
State  regulatory  authorities  under  co- 
operative agreements. 
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9  7ei.&    DefinMteiw. 

The  terms  in  this  Seetkm  are  de- 
fined under  authority  of  Sections  102, 
201.  501,  502.  503,  504,  506.  507.  508. 
510,  511.  513.  514.  516.  816,  517,  621. 
522.  523,  and  701  of  the  Act.  Tbe  basis 
and  purpose  of  this  aection  was  gener- 
ally explained  at  43  Fed  Reg.  41667- 
41671  (Sept.  18,  1978). 

Definitions  which  apply  during  the 
permanent  program  and  which  have 
the  same  meaning  in  more  than  one 
Subchapter  of  crhapter  VU  are  In  Sec- 
tion 701.5.  Definitions  generally  appli- 
cable to  all  of  caiapter  VU  are  in  Part 
700.  If  a  defined  term  is  used  as  de- 
fined only  In  one  Subcbaiyter,  Part  or 
Section  of  the  regulatkms,  the  term  is 
defined  In  that  Sut>chapter,  Part  or 
Section.  The  Office  beUeves  that  the 
words  not  defined  in  the  regulations 
have  generally  accepted  meanings  that 
will  not  lead  to  ambiguity  or  mislnter- 
pr^»tion.  *■ 

The  principal  sources  of  technical 
definitions  are  American  Geological 
Institute,  Glossary  of  Geology.  1972; 
American  Society  of  Civil  Engineers. 
Nomenclature  of  Hydraulics,  1962: 
U.S.  Bureau  of  Mines.  Dictionary  of 
Miniiig.  Mineral,  and  Related  Tenns. 
1968;  Bittmilnous  Coal  Institute.  Glos- 
sary of  Current  and  Common  Bitiunl- 
nous  Coal  Mining  Terma.  1947;  Soil 
Science  Society  of  Amwica,  Glossary 
of  Soil  Science  Terms.  1970;  and  Soil 
Conservation  Society  of  America,  Re- 
sources Conservation  Glossary,  1976. 
Numerous  comments  were  received 
primarily  recommending  various 
changes  In  the  defimitions. 

ilci^  drainage  1.  Acid  drainage  from 
coal  mines  has  been  a  pcY>Mem  since 
coal  first  was  mined  in  the  1700's  in 
the  United  States.  Although  add  for- 
mation is  a  natural  phenomenon  In 
certain  hydrogeologic  settings,  mining 
of  coal  has  resulted  in  a  widespread 
add  problem  by  exposing  vast  quanti- 
ties of  add-produdng  material  to  an 
oxidizing  enviromnent  (Braley.  1954, 
pp.  1-3;  See  Pinal  EIS  at  Bni-30/31.) 
The  US.  Envirorunental  Protection 
Agency  defines  add  mine  drainage,  as 
"any  acidic  water  draining  or  flowing 
on,  or  having  drained  or  flowed  off, 
any  area  of  land  affected  by  mining." 
(EPA-670/2-74-093,  1974,  p.  214). 
Technically,  all  water  having  a  pH  of 
less  than  7.0  and  draining  from  a 
mining  area  may  be  considered  add 
mine  drainage. 

However,  because  D5EPA  has  set  a 
minimum  pH  of  6.0  for  Its  effluent 
llmiUtions  (EyA-490/l-76/057-a, 

1976,  Sec.  VI)  and  because  pH  values 
ouUlde  the  range  of  6.0-«.5  in  natural 
waters  are  indicative  of  stress,  the 
Office  has  elected  to  consider  water 
having  a  pH  of  less  than  6.0  and  drain- 
ing from  mining  areas  as  "add  mine 
drainage. "  This  is  the  primary  basis 
for  the  terms  "add  drainage"  and/or 
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"add  rninf'  drainage"  in  Sections 
81C50  and  817.66  of  the  regulations 
and  Section  Bin,  page  SO  of  the  Pinal 
Bnvlioomental  SUtement  (06H-EIS- 
1979). 

2.  The  (xxnirrenoe  of  add  drainage 
from  nonmlned  natural  settings  has 
been  dociunented  by  Braley  (1954.  pp. 
1-3)  and  other  investigators;  such  situ- 
ations are  not  within  the  regulatory 
scope  of  the  Act.  However,  when 
mining  activities  are  proposed  or  con- 
ducted In  such  areas.  It  is  presiuned 
that  the  permit  applicant  has  prior 
knowledge  of  natural  add  production 
and  the  probability  of  augmenting 
add  pnxhiction  by  mining.  (See  30 
CPR  779.14,  779.16(b),  783.14, 
783.16(b).)  The  Office  believes  that 
the  operator  must  assume  responsibili- 
ty for  the  environmental  consequences 
of  mining  in  these  areas  and.  there- 
fore, assumes  responsibility  for  add 
production  and  acid  drainage.  There  is 
no  known  feasible  way,  onoe  mining 
has  altered  the  natural  geohydrologlc 
environment,  to  separate  the  effects  of 
"natural"  add  production  from  those 
resulting  from  mining  activities. 

3.  When  preliminary  hydrologic  and 
soils  investigations  show  that  those 
materials  will  yield  drainage  with  pH 
values  of  less  than  6.0.  the  Office  be- 
Ueves that  adequate  forewarning  of 
the  likelihood  of  encountering  add- 
produclng  conditions  exists,  and  that 
these  dau  may  be  useful  in  making 
management  decisions  to  acquire 
treatment  facilities  or  to  decline 
mining.  Whether  a  mine  Is  tenned 
"active"  or  "inactive"  has  no  bearing 
upon  the  concept  of  add  drainage, 
only  ujwn  fixing  responsibility  of  re- 
medial efforts  as  required  by  the  Act. 
Therefore,  as  a  definitional  nxatter, 
add  drainage  is  defined  to  indude  any 
such  drainage  from  coal  mining. 

4.  The  definition  was  expanded  to  in- 
dude the  phrase  "and  in  which  total 
acidity  exceeds  total  alkalinity."  This 
was  done  because  the  pH  alone  can  oc- 
casionally be  insuf fident  as  an  Indica- 
tion of  add  drainage.  Occasionally,  a 
stream  in  Its  natural  state  will  fall 
briefly  and  slightly  below  a  pH  of  6; 
however,  its  addity  will  not  exceed  its 
alkalinity.  The  additional  test  Is  cur- 
rently used  by  the  Pennsylvania  De- 
partment of  Environmental  Resources 
to  identify  add  drainage. 

Acid-forming  material  No  comments 
were  recdved  on  this  definition,  and  it 
is  unchanged  from  the  proposed  regu- 
lations. The  basis  for  the  definition  is 
knowledge  of  the  process  of  acid  pro- 
duction from  mineral  materials.  C^- 
njocio.  P.  T,  and  Parizek,  1968,  An 
Evaluation  of  Factors  Affecting  Add 
Mine  Drainage  P*roduction  and  the 
Grotmd-Water  Interactions  In  Select- 
ed Areas  of  Western  Pennsylvania.  In 
Second  Symposium  on  Coal  Mine 
DnOnacc  Research,  Mellon  Institute. 
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PIttcburgh.  Pa..  Bituminous  Coal  Re- 
search Inc.,  Monroevllle.  Pa.,  preprint, 
pp.  107-151;  Emrich  and  Menitt.  IMO: 
Smith  et  aL.  1978.  The  definition  fol- 
lows closely  the  concept  of  the  defini- 
tion for  the  tenn  found  In  Orlm,  E.  C. 
and  Hill.  R.  D..  1974.  Environmental 
Protection  to  Surface  Mining  of  Coal. 
U.S.  EPA  Publication,  •EPA870/2-74- 
003.  p.  214  ". 

Affected  Area/Permit  Area/Mine  Plan  Area/ 
Adjacent  Arta/Ditturbed  Area 

Introduction:  These  five  terms  are 
the  key  terms  used  throughout  the 
permanent  program  regiilatlons  to  dis- 
tinguish among  various  areas  of  land 
and  water.  In  a  geographic  or  spatial 
sense,  which  are  to  be  protected  or 
regulated.  Legal  authority  for  defining 
these  terms  is  Sections  102.  201.  501. 
503.  604.  506.  507.  508.  509.  510,  511. 
515.  516.  517.  519.  522,  523,  and  701  of 
the  Act. 

As  proposed.  It  was  intended  that 
"affected  area."  "permit  area."  "mine 
plan  area."  and  "adjacent  area"  be  de- 
fined and  used  upon  one  conceptual 
basis.  "Affected  area"  was  intended  to 
be  where  siirface  coal  mining  and  rec- 
lamation operations  were  conducted  or 
located  at  any  time,  "Permit  area"  was 
Intended  to  be  where  those  operations 
were  authorized  under  the  permit  to 
be  conducted  within  the  term  of  the 
permit,  generally  a  maximum  of  five 
years.  "Mine  plan  area  '  was  Intended 
to  be  where  those  operations  were  au- 
thorized to  be  conducted  throughout 
the  entire  life  of  the  operations,  or  the 
total  of  all  permit  areas  for  the  oper- 
ations. "Permit  area"  and  "mine  plan 
area"  were,  therefore,  intended  to  rep- 
resent temporal  distinctions  In  the  un- 
derlying spatial  concept  represented 
by  "affected  area."  "Adjacent  area" 
was  intended  to  be  the  geographically 
separate  area  from  the  "affected  area  " 
which  could  receive  Impacts  from  the 
conduct  of  surface  coal  mining  and 
reclamation  operations  in  the  "affect- 
ed area."  "Disturbed  area"  was  intend- 
ed to  describe  those  areas  where 
mining  operations  would  remove  top- 
soil,  vegetation,  or  overburden  and  was 
defined  principally  to  specify  portions 
of  the  "affected  area"  needing  special 
attention  for  protection  of  the  hydro- 
logic  balance. 

The  Office  received  substantial  com- 
ments on  these  terms,  both  with  re- 
spect to  the  proposed  definitions  In 
Section  701.5  and  the  uses  of  these 
terms  in  the  rest  of  the  proposed 
rules,  particularly  In  Subchapter  O.  In 
response  to  comments,  the  Office  has 
made  major  modifications  in  the  defi- 
nitions of  these  terms  found  In  the 
final  niles  at  both  Section  701.5  and  in 
the  way  these  terms  are  used  In  the 
rest  of  the  final  rules.  However,  no 
substantial  changes  were  made  In  the 
basic  concepts  discussed  above,  as  rep- 
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resenting  the  Office's  intention  In  pro- 
posing the  definitions. 

A.  AfTSCTKD  AJIXA 

1.  As  proposed,  this  definition  speci- 
fied that  it  included  resources  "dls- 
turt>ed  or  utilized"  within  the  permit 
area  for  surface  mining  activities.  Am- 
biguity, however,  was  created  by  the 
proposed  definition  of  "permit  area." 
which  covered  all  areas  within  the 
boundaries  of  the  permit  and  the  pro- 
vision In  the  definition  of  the  "mine 
plan  areas."  that  "permit"  and  "affect- 
ed areas"  would  always  be  the  same. 
To  ensure  that  no  confusion  exists  in 
the  application  of  the  term  "affected 
area."  the  final  rule  has  been  revised 
to  specify  that  "affected  area"  Is  any 
area  where  sxirface  coal  mining  activi- 
ties are  conducted  or  located. 

2.  Por  underground  mining  activi- 
ties, the  proposed  nile  created  ambigu- 
ity by  use  of  the  term  "affected  during 
the  term  of  the  permit"  and  was  criti- 
cized by  commenten  as  being  too  sub- 
jective. In  the  final  rules,  this  ambigu- 
ity has  been  eliminated,  by  specifying 
that  the  "affected  area"  Is  where  un- 
derground mining  activities  are  con- 
ducted or  located  at  the  surface  and 
also  is  lands  overlying  underground 
mine  worldngs. 

3.  Regarding  lands  overlying  under- 
ground mine  workings,  the  Office 
notes  that  many  commenters  objected 
to  the  Inclusion  of  those  areas  within 
the  definition  of  affected  area.  The 
commenters  argued  that  surface  areas 
where  facilities  are  built  or  actual  ex- 
cavation occurs  should  be  the  only 
places  regulated  by  the  Act.  The 
Office  did  not  accept  these  comments, 
finding  that  Congress  Intended  that 
the  Act's  Title  V  regulatory  program 
protect  surface  areas  overlying  under- 
ground workings.  This  congressional 
Intention  Is  evident  from  the  express 
provisions  of  Sections  516<bKl)  and 
516(c)  of  the  Act.  protecting  the  use  of 
surface  lands  from  subsidence.  There- 
fore, the  Office  decided  to  retain  cov- 
erage of  lands  overlying  underground 
mine  workings  in  the  definition  of  af- 
fected area,  so  that  Subchapters  O 
and  K  would  clearly  apply  to  those 
lands. 

4.  A  commenter's  objection  that  the 
definition  of  "affected  area"  should  be 
limited  to  only  those  areas  where  over- 
burden is  removed  or  deposited  was  re- 
jected, because  the  basis  for  the  defi- 
nition Is  the  conduct  or  location  of 
surface  coal  mining  operations,  which, 
as  defined  In  Section  701(28)  of  the 
Act  Includes  many  other  operations 
and  activities. 

B.  PERMrr  ARXA 

1.  This  definition  was  changed  In  the 
final  niles  to  rely  on  only  a  spatial 
concept.  The  definition  now  Includes 
the  area  designated  on  the  approved 


permit  application  maps  which  must 
contain,  at  a  minimum,  all  the  "affect- 
ed area"  during  the  term  of  that 
permit.  The  approach  in  the  proposed 
definition  t>ased  on  the  concept  of  im- 
pacted resources  was  rejected. 

Areas  which  will  be  "affected"  (e.g. 
where  surface  coal  mining  and  recla- 
mations will  be  conducted  or  located) 
during  the  term  of  the  permit  must  be 
Included  "at  a  minimum."  This  leaves 
to  the  discretion  of  the  regxilatory  au- 
thority whether  or  not  to  include 
areas  which  will  not  be  ""affected"  by 
the  operation  within  the  term  of  the 
permit.  In  response  to  comments,  the 
langiiage  in  the  proposed  definition 
which  tied  the  definition  of  permit 
area  to  coverage  by  a  performance 
bond  was  deleted,  leaving  that  matter 
to  be  specifically  addressed  in  Sub- 
chapter J  of  the  final  rules. 

2.  Several  commenters  recommended 
that  the  distinction  between  '"permit 
area"  and  "mine  plan  area"  be 
dropped,  with  "permit  area"  defined 
as  "mine  plan  area"'  as  now  defined. 
The  reasons  for  this  proposal  were  as- 
sertedly  to  protect  the  operator's  right 
to  automatic  permit  renewal,  rattier 
than  requiring  operators  to  apply  for  a 
new  permit  every  five  years. 

OSM  rejected  this  suggestion,  be- 
cause under  the  Act  the  applicant  or- 
dinarily receives  permission  to  mine 
and  the  right  of  successive  renewal 
only  for  the  geographic  area  which 
was  subject  to  full  review  by  the  regu- 
latory authority  under  the  Initial  ap- 
pUcatlon.  Sections  102(c)-<d),  606(d). 
and  510(b)  of  the  Act.  Since  permits 
are  ordinarily  limited  to  a  five-year 
term  under  Section  506(b)  of  the  Act, 
the  entire  mine  plan  area  Is  not  scruti- 
nized In  the  initial  review  in  the  same 
degree  of  detail  as  is  the  permit  area. 
The  permittee  will  not.  therefore, 
have  demonstrated  to  the  regulatory 
authority  In  the  Initial  application 
that  reclamation  of  successive  permit 
areas  Is  feasible,  as  required  by  Sec- 
tion 506(d)  of  the  Act  before  automat- 
ic permit  renewal  may  be  allowed. 

Regarding  these  commenters'  (»n- 
tentlons  that  failure  to  provide  for 
automatic  renewal  of  the  permit  for 
the  entire  mine  plan  area  will  adverse- 
ly affect  the  Industry's  ability  to 
obtain  development  capital,  the  Office 
first  notes  that  if  a  legitimate  need  for 
a  long-life  permit  Is  shown,  the  Act 
(Section  506(b))  and  regulations  (30 
CFR  786.25(a))  authorize  an  exception 
to  the  five-year  limitation  on  the  life 
of  the  permit.  Moreover,  the  concerns 
of  these  commenters  appeared  to  be 
contradicted  by  other  industry  com- 
menters, who  objected  to  requiring 
permit  applications  to  cover  the  entire 
mine  plan  area  as  imposing  undue 
front-end  costs  on  the  applicant.  Thus. 
If  the  Office  were  to  allow  all  permits 
to    be    automatically    Issued    for    the 


entire  life  of  the  mine,  the  Informa- 
tion requirements  on  a  national  basis 
for  details  of  the  entire  mine  plsji  area 
on  the  same  scale  as  the  permit  area 
In  the  initial  permit  application 
(which  the  Office  does  not  require) 
would  apparently  be  too  great  for  the 
industry,  as  a  whole,  to  al)6orb. 

3.  Several  commenters  suggested 
that  the  language  "whether  or  not  the 
areas  will  be  Impacted  by  surface  coal 
mining  and  reclamation  operations" 
be  deleted  from  the  definition  of 
"permit  area"  to  allow  release  of  the 
performance  bonds  on  unaffected 
areas.  OSM  adopted  this  recommenda- 
tion, leaving  the  question  of  whether 
bonding  should  be  required  for  unaf- 
fected" areas  within  the  permit  area 
largely  to  Individual  regulatory  au- 
thorities under  Subchapter  J,  because 
not  all  unaffected  areas  need  to  be 
(»vered  by  a  bond. 

4.  One  <»mmenter  recommended 
that  the  area  Included  in  the  "permit 
area"  be  merely  that  area  approved  by 
the  regulatory  authority  for  inclusion 
In  the  permit  area,  deleting  the  lan- 
guage which  Indicates  that  the  area  of 
the  map  submitted  by  the  applicant 
with  Its  application  must  be  Included 
In  the  "permit  area."  This  was  reject- 
ed, l>ecause  defining  permit  area  as 
land  designated  on  maps  Is  expressly 
required  by  Sections  507(bK13)  and 
701(17)of  the  Act. 

5.  Several  commenters  recommended 
that  a  distinction  be  drawn  In  the  defi- 
nition of  "permit  area"  between  sur- 
face and  underground  mining.  They 
said  underground  mining  Involves  an 
initial  disturbance  of  the  surface,  with 
little  additional  disturbance  during 
the  life  of  the  mine.  They  recommend- 
ed that  subsidence  problems  be  dealt 
with  In  the  performance  standards, 
rather  than  In  the  definitions.  OSM 
rejected  this  proposal,  because  under- 
ground mining  can  have  continuing  ef- 
fects on  the  surface,  as  evidenced  by 
Sections  516(b)(1)  and  (c)  of  the  Act 
and  as  explained  In  the  technical  lit- 
erature cited  in  the  preamble  to  Sec- 
tions 817.121-817.126  of  the  regula- 
tions. Because  subsidence  effects  are 
regulated  under  both  the  permitting 
provisions  of  Subchapter  G,  the  per- 
formance and  design  standards  of  Sub- 
chapter K,  and  the  Inspection  and  en- 
forcement provisions  of  Subchapter  L, 
the  definition  of  permit  area  in  Sec- 
tion 701.5  must  Include  all  surface 
areas  over  underground  mine  work- 
ings. 

C.  MimS  PLAIf  ABXA 

1.  The  definition  of  this  term  was 
modified  In  the  final  rule  to  reflect 
more  clearly  the  Office's  intention 
that  the  term  is  to  cover  all  "affected 
areas"  for  the  entire  life  of  the  oper- 
ations, so  that  It  includes  all  of  the  in- 
dividual permit  areas  for  those  oper- 
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atlons.  The  definition  retains  the  lan- 
guage of  the  proposed  rule  which  ex- 
plained the  relationships  of  "affect- 
ed," "adjacent."  ""permit"  and  "mine 
plan"  areas,  so  that  the  reader  of  the 
regulation  clearly  understands  the  re- 
lationship between  each  of  these 
terms. 

2.  Several  commenters  re<»mmended 
that  the  phrase  "life  of  the  mine"  In 
the  proposed  rules  be  deleted,  because 
this  requires  regulation  of  a  geo- 
graphically larger  area  than  the  Act 
allows.  These  commenters  also  recom- 
mended that  "permit  area"  always  be 
used  In  place  of  "mine  plan  area" 
throughout  the  regulations.  The  prin- 
cipal commenter  objected  to  the  use  of 
the  term  "mine  plan  area"  In  several 
of  the  Informational  requirements  in 
the  regulations  on  permit  applications 
and  reclamation  plans.  Commenters 
argued  that  Congress  explicitly  re- 
quired Information  on  an  area  larger 
than  the  permit  area  in  several  in- 
stances, and  that  where  the  Act  does 
not  contain  such  explicit  language,  in- 
formation can  be  required  only  for  the 
permit  area  itself. 

Those  arguments  are  not  supported 
by  the  language  of  the  Act,  as  dis- 
cussed in  greater  detail  below.  In  addi- 
tion, the  Act  requires  the  regulatory 
authority  to  make  Its  permitting  deci- 
sions on  whether  the  Act  and  regula- 
tions can  be  met  based  on  complete 
and  adequate  information.  (See  Sec- 
tions 507-510  of  the  Act.)  Because  of 
the  Interrelationship  of  different  ele- 
ments of  the  environment,  adequate 
information  must  Include  data  con- 
coming  resoiircos  outside  of  the  Imme- 
diate permit  area. 

(a).  It  should  first  be  noted  that  the 
commenters'  statements  that  Congress 
made  a  distinction  in  the  Act  between 
"permit  area"  and  "mine  plan  area" 
are  Inaccurate.  The  phrase  "mine  plan 
area"  is  not  explicitly  used  In  the  Act, 
but  is  a  term  defined  by  OSM  to  im- 
plement the  Act.  "Mine  plan  area"  is 
used  to  enable  the  regulatory  authori- 
ty to  insure  that  sufficient  informa- 
tion is  provided  in  an  application  so 
that  a  determination  can  be  made  as 
to  a  permit  applicant's  ability  to 
comply  with  the  Act  and  regulations. 

(b).  A  cardinal  rule  of  statutory  con- 
struction is  that  ambiguous  statutory 
language  should  be  construed  to  serve 
the  purposes  of  the  statute,  rather 
than  to  undermine  the  statute  or 
make  it  inefficient.  In  Re  Surface 
Mining  Regulation  Litigation,  456  P. 
Supp.  1301,  1323  N.  27  (D.D.C.,  1978). 
Thus,  imless  the  language  of  the  Act 
clearly  Indicates  otherwise,  its  provi- 
sions should  be  construed  so  that  they 
further  rather  than  defeat  the  Act's 
environmental  purposes  as  reflected  in 
Section  102  of  the  Act. 

The  language  of  the  Act  cited  by  the 
commenters,  as  supporting  their  argu- 
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ment  for  narrower  informational  re- 
quirements, is  not  clear,  unambiguous 
langus^e.  They  cited  Sections 
507(bKll)  and  (12),  and  508(aKl)  of 
the  Act,  as  specifically  requiring  Infor- 
mation concerning  hydrology,  clima- 
tology, and  identification  of  lands  sub- 
ject to  mining  operations  for  areas 
larger  than  the  permit  area.  The 
Office  does  not  dispute  this  reading  of 
those  sections.  However,  the  com- 
menters went  on  to  argue,  that  the 
Act,  In  Sections  507(bXl),  (9),  (13),  and 
(15),  "specifies"  that  other  informa- 
tion Is  required  for  the  permit  area 
only.  This  statement,  like  the  state- 
ment that  the  Act  distinguishes  be- 
tween "permit  areas"  and  mine  plan 
areas,"  is  inaccurate. 

Section  607(bKl)  requires  that  the 
permit  application  contain,  "among 
other  things,"  Information  concerning 
the  persons  having  a  legal  Interest  In 
the  property  "to  be  mined."  This 
phrase  does  not  Indicate  whether  it 
means  property  to  be  mined  immedi- 
ately under  the  the  first  permit  for 
which  the  applicant  Is  applying,  or 
whether  it  Includes  property  to  be 
mined  In  the  future  (e.g.  over  the 
entire  life  of  the  mine).  When  an  Indi- 
vidual has  a  property  interest  In  a 
larger  coal-containing  area  aroimd  the 
permit  area,  it  is  reasonable  to  con- 
clude that  the  "property  to  be  mined" 
may  Include  the  entire  mine  plan  area. 
This  is  especially  true  when  this  lan- 
guage Is  compared  to  the  language  of 
Section  508(aKl),  which  the  com- 
menters described  as  "specifically"  re- 
quiring information  on  a  broader  area; 
this  Section  refers  to  lands  "subject" 
to  mining  and  goes  on  to  mention 
"subareas  for  which  it  Is  anticipated 
that  individual  permits  for  mining  will 
be  sought."  The  phrase,  "lands  subject 
to.  .  .  mining"  is  no  more  si>eclfic  than 
"property  ...  to  be  mined."  The  com- 
menters' arguments  that  this  language 
creates  a  clear  distinction  between 
"mine  plan  area"  and  "permit  area"  is, 
therefore,  unpersuaslve. 

A  similar  argument  holds  true  for 
the  "land  to  be  affected"  language 
found  in  Sections  507(bK9)  and  (13) 
cited  by  the  commenters.  Clear  evi- 
dence that  "land  to  be  affected"  goes 
beyond  the  permit  area  is  found  in 
Section  507(bK4)  of  the  Act.  which 
refers  to  "lands  to  be  affected  includ- 
ing the  actual  area  to  be  mined"  (em- 
phasis added).  Like  "land  to  be 
mined,"  "land  to  be  affected"  is  an  am- 
biguous phrase  in  the  Act  that  should 
not  be  taken  to  explicitly  forbid  the 
regulatory  authority  from  requiring 
information  concerning  other  areas 
within  the  cimiulative  areas  permitted 
during  the  entire  life  of  the  mine. 

Concededly.  there  are  several  sec- 
tions of  the  statute  which  contain  lan- 
guage which  appears  to  focus  more 
(dosely   on   the   permit   area.   Section 
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S07(bK9)  refers  to  the  "area  of  land 
within  the  permit  area"  which  the  ap- 
pllcsmt  has  a  right  to  mine.  Section 
507(bK13)   rcQuirea  legal   Information 
concerning  "areas  abutting  the  permit 
area"  and  the  location  of  buildings 
".  .  .  within  one  thousand  feet  of  the 
permit       area."       Finally.       Section 
507(bK15)    requires    Information   con- 
cerning the  coal  In  the  "permit  area." 
However,    the   commenters   conten- 
tion that  this  more  limited  language 
means  that  all  other  environmental  re- 
sources information  need  only  be  pro- 
vided for  the  permit  area  overstates 
the  case.  These  sections  do  not  specifi- 
cally forbid  the  regulatory  authority 
from  requiring  the  Information  for  the 
mine  plan  area.   When  read   In  the 
light  of  the  niles  for  statutory  con- 
struction   discussed    earlier,    the    lan- 
guage of  sections  507(bKl).  507(bK4). 
508(aKl).  508(aK14).  and  510  of  the 
Act.  and  the  purposes  of  the  Act,  the 
Office  does  not  construe  the  statutory 
language    cited    by    commenters    to 
forbid  the  regulatory  authority  from 
gathering  Information  which  is  neces- 
sary In  order  to  determine  whether  or 
not   the  operations  described   In  the 
permit  application  will  be  able  to  meet 
the  performance  standards. 

(c)  The  technical  literature  empha- 
sizes that  successful  reclamation  and 
reduction  of  adverse  impacts  from  coal 
mining  depends  upon  adequate  infor- 
mation regarding  the  physical,  chemi- 
cal, and  biologic  conditions  both  on 
and  off  the  mine  site.  Grim  and  Hill. 
Environmental  Protection  in  Surface 
Mining  of  Coal,  p.  17.  (1974);  Arthur 
H.  Johnson,  Jon  Berger  and  Ian  L. 
McHarg,  Landscape  Analysis  for  Eco- 
logically  Sound  Land  Use  Planning,  p. 
2:  USEPA,  1976,  Erosion  and  Sediment 
Control.  Vol  1  at  74. 
For  example,  blasting  can  cause 
.  widespread  effects  such  as  flyrock. 
which  can  land  long  distances  from 
the  explosion  itself.  Gustafsson,  p.  86; 
Hearings  on  H.R.  2  before  the  Sub- 
committee on  Energy  and  Eiivlron- 
ment  of  the  House  Committee  on  Inte- 
rior and  Insular  Affairs.  95th  Cong.. 
1st  Sess.  Part  II.  p.  313  (1977).  Blasting 
can  also  cause  ground  vibrations  and 
air  blast  damage  at  substantial  dis- 
tances from  the  mine  site,  as  is  recog- 
nized In  Section  515<b)<15KE)  of  the 
Act,  which  requires  preblasting  sur- 
veys where  requested  by  Individuals 
residing  within  one- half  mile  of  the 
permit  area,  as  well  as  In  the  techiiical 
literature.  Gustafsson.  p.  217. 

Another  example  of  the  far-reaching 
effects  of  surface  mining  is  fugitive 
diist  emissions,  which  can  pollute  the 
air  in  an  area  much  larger  than  the 
permit  area.  Francis  X.  Murray.  Wtiere 
We  Agree— Revort  of  the  National  Coal 
Policy  Project  (1978).  Vol.  2.  p.  206; 
D.S.  Environmental  Protection 
Agency.  Survey  of  Fugitive  Dust  from 
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Coal  Mines  (1978).  EPA  908/1-78-003. 
p.  1:  ERT  Doc.  No.  P-3549  Assessment 
of  Particulate  Matter  Impacts  Associ- 
ated toith  StHp  Mining  ActivUies:  Fu- 
gitive Dust  and  the  Proposed  Surface 
Coal  Mining  Regulation  (1978).  p.  4-1. 
Surface  mining  can  also  have  wide- 
spread effects  on  fish  and  wildlife,  pri- 
marily because  of  its  effects  on  their 
habitat.  An  Environmental  Guide  to 
Western  Surface  Mining  Part  11: 
Impact,  Mitigation  and  Monitoring, 
PW8/OBS  78/05.  pp.  III-104-139; 
Methods  for  the  Assessment  and  Pre- 
diction of  Mineral  Mining  Impacts  on 
Aguatic  Communities:  A  Review  and 
Analysis,  PWS/  OBS-78/30  (1978),  pp. 
8,  15.  (See  also,  preamble  discussion  to 
Section  816.97). 

(d)  The  legislative  history  of  the  Act 
also  reveals  the  need  for  the  regula- 
tory scheme  imder  Title  V  of  the  Act 
to  be  adequate  to  protect  lands  and 
waters  outside  the  immediate  permit 
area.  Congress  intended  that  the  In- 
formation required  In  the  permit 
system  be  thorough  and  complete,  so 
that  the  regulatory  agetury  can  make 
an  informed  decision  on  whether  an 
applicant  will  be  able  to  meet  the  per- 
formance standards  and  reclamation 
requirements  of  the  Act.  Congress  was 
clearly  aware  that  adequate  data  Is 
crucial  to  intelligent  decisionmaking 
about  environmental  matters: 

Id  any  coal  surface  mlnlnc  regulatory 
lystem.  the  determination  that  recl&nuitlon 
can  or  cannot  be  accomplished  In  an  are* 
proposed  to  be  mined  dependa  Initially  t«>oa 
the  Judgment  of  the  regulatory  agency.  Ex- 
perience haa  shown  that  without  a  thor- 
ough and  comprehensive  analysis  both  by 
the  agency  and  by  other  affected  parties. 
based  upon  adequate  data,  this  Judgment  U 
apt  to  reflect  the  economic  Interest  In  ex- 
panding a  SUte's  mining  Industry.  Valid  en- 
vironmental factors  tend  to  receive  short 
shrift.  H.R.  Rep.  No.  9S-218,  95th  cong.  Ist 
Seas.  91  (1977). 

As  the  House  Report  Indicates.  Con- 
gress intended  permit  applicants  to 
submit  Information  for  areas  outside 
the  permit  area  itself: 

The  physical  parameters  of  the  mining 
site  and  it*  envinyn*  must  be  clearly  set 
forth  in  the  application,  so  as  to  yield  an  ac- 
curate picture  of  the  geologic,  hydrologlc. 
surfldal,  developmental,  ecological  and  gen 
eral  land  use  features  of  the  landscape 
which  will  be  affected  directly  or  Indirectly 
by  the  operator.  H.R.  Rep.  No.  9&-218.  95th 
Cong..  1st  Seas.  91  (1977).  l  Emphasis  added) 

Thus,  the  legislative  history  indi- 
cates that  decisions  about  cumulative 
impacts  of  mining  In  an  area  must  be 
made,  that  they  must  be  based  on  ade- 
quate data.  Including  areas  outside  the 
Immediate  permit  area,  and  that  appli- 
cants are  to  l>e  the  source  of  the  data. 
Therefore,  the  Act's  permit  applica- 
tion requirements  should  not  be  con- 
strued In  such  a  way  as  to  undermine 
these  purposes. 


(e)  The  need  for  adequate  Informa- 
tion on  wide  areas  is  especially  clear, 
when  one  considers  the  nature  of  envi- 
ronmental decision-making.  The  regu- 
latory authority  will  be  unable  to 
assess  the  envlrorunental  effects  of 
proposed  mining,  if  It  has  the  informa- 
tion only  for  the  mine  site  Itself.  Envi- 
ronmental effects  cannot  be  assessed 
for  discrete  units  of  land;  these  effects 
spill  over  property  lines  and  similar  ar- 
tificial boundaries,  as  discussed  above. 
A  recognition  of  the  interrelationship 
of  natural  ecological  systems  lies  at 
the  heart  of  the  Act.  See  Sections 
101(c)  and  (d)  and  102  of  the  Act.  The 
effects  of  consecutive  permit  renewals 
may  be  far  greater  than  the  sum  of 
the  effects  of  each  individual  permit. 
and  blindness  to  large,  catastrophic 
cimiuiative  effects  could  be  the  source 
of  the  damages  which  the  Act  is  In- 
tended to  prevent. 

(f)  The  commenters'  arguments  ap- 
peared to  utilize  the  legal  principle 
that  "expression  of  one  thing  is  the 
exclusion  of  another."  They  argue 
that,  because  Congress,  in  several  in- 
stances, explicitly  required  Informa- 
tion fw  an  area  larger  than  the  permit 
area,  the  failure  In  the  Act  to  require 
such  Information  explicitly  should  be 
taken  as  forbidding  such  a  require- 
ment. There  are  several  flaws  In  that 
reasoning. 

The  commenters'  principle  is  merely 
a  tool  to  aid  In  construing  statutory 
language  and  should  not  be  used  to 
thwart  a  statute's  purpose.  Legislative 
Intent  overrides  other  considerations 
In  construing  a  statute,  and  the  com- 
menters' principle  is  Increasingly  dis- 
favored by  modem  courts.  National 
Petroleum  Refiners  Ass'n  v.  FTC.  482 
P  2d  872  (DC.  Clr.  1973),  ceH  den..  415 
U.S.  951.  Furthermore,  the  principle 
should  not  be  applied  in  cases  where 
something  was  expressly  mentioned 
only  because  of  caution  and  not  to  ex- 
clude other  things.  Thus.  Congress 
mentioned  that  the  regulatory  author- 
ity may  require  information  concern- 
ing hydrology,  climatology  and  Identi- 
fication of  lands  subject  to  mining  in 
areas  broader  than  the  permit  area, 
because  it  was  especially  aware  of  the 
need  for  this  Information  and  not  be- 
cause it  considered  It  unimportant  to 
have  broad  information  on  other  sub- 
jects. H.R.  Rep.  No.  95-218.  supra  at 
91. 

Moreover,  the  regulations  com- 
plained of  do  not  rest  solely  on  Sec- 
tions 507(b)(1).  (9).  (13),  and  (15)  of 
the  Act.  Section  508(aK14)  sUtes  that 
the  reclamation  plan,  which  is  submit- 
ted as  part  of  the  permit  application 
under  Section  507(d),  shall  contain 
"such  other  requirements  as  the  regu- 
latory authority  shall  prescribe  by  reg- 
ulations." Many  sections  of  the  regula- 
tions rely  on  Section  508<aH14)  of  the 
Act   as   authority.    Sections    779.24(a) 


and  (b)  rely  on  the  "land  to  be  affect- 
ed" language  of  Section  507(bK9)  of 
the  Act,  and  Sections  779.24(dK3)  and 
(h)  rely  on  the  same  phrase  in  Section 
507(bK13)of  the  Act. 

3.  One  commenter  recommended 
that  the  definition  of  "mine  plan 
area"  be  revised  to  take  into  account 
the  problem  of  operators  who  have 
several  mines  within  the  same  general 
vicinity  and  who  need  to  know  wheth- 
er these  mines  must  be  considered  to- 
gether for  regulatory  purposes.  This 
commenter  suggested  that  the  revised 
definition  of  "mine  plan  area"  utilize 
the  concept  of  a  "logical  mining  unit," 
as  in  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1975.  30  U.S.C.  Section 
181  et  seq.  The  commenter  also  be- 
lieved that  this  change  would  aid  in 
coordination  between  the  Act  and  the 
Coal  Leasing  Amendments. 

OSM  rejected  this  comment,  because 
the  Act  and  the  Coal  Leasing  Amend- 
ments are  already  coordinated  in  par- 
ticular regulations  applicable  to 
mining  on  Federal  lands.  30  CFR  Parts 
211,  740-745,  and  769.  Extension  of  the 
use  of  the  "Logical  mining  unit" 
(LMU)  concept  to  private  lands  is  in- 
appropriate, because  (1)  LMTJ  is  a  de- 
velopmental and  economical  concept 
relevant  to  planning  on  very  large 
areas,  and  (2)  non-Federal  holdings 
are  generally  too  small  to  make  such  a 
concept  useful. 

4.  One  commenter  recommended 
that  the  definition  of  "mine  plan 
area"  include  a  definition  of  "sub- 
area"  in  order  to  clarify  its  meaning. 
OSM  rejected  this  comment  as  uimec- 
essary,  use  of  the  term  "sub-areas"  in 
Subchapter  O  clearly  refers  to  individ- 
ual permit  areas. 

D.  AiMAcnrr  ahea 

(1)  This  definition  was  changed  in 
the  final  rule  to  abandon  the  distinc- 
tion between  permit  applications  and 
the  actual  conduct  of  surface  mining 
and  reclamation.  The  final  definition 
also  deletes  the  special  concepts  of 
"near"  and  "contiguous",  to  focus,  in- 
stead, on  protected  resources  which 
may  be  impacted.  The  phrase  "affect- 
ed area,  permit  area,  or  mine  plan 
area,  depending  on  the  context  In 
which  adjacent  area  Is  used"  was 
added.  Instead  of  addressing  only 
"mine  plan  area,"  to  more  clearly  re- 
flect the  Office's  intention  that  lands 
outside  any  of  these  areas  are  poten- 
tially "adjacent  area"  depending  on 
the  particular  context  in  which  they 
are  used. 

(2)  A  number  of  commenters  recom- 
mended that  "adjacent  area"  be  limit- 
ed to  2,000  feet  or  1/2  mile  from  the 
mine  plan  area  or  to  locations  which 
are  contiguous  to  permit  areas,  so  that 
permittees  would  not  be  held  responsi- 
ble for  damages  at  long  distances  from 
the  mine  site.  OSM  rejected  these  sug- 
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gestlons,  because  the  Act  does  not  au- 
thorize such  limitations.  The  Act 
broadly  requires  protection  of  the  en- 
vironment, as  discussed  above  In  rela- 
tion to  the  comments  on  the  definition 
of  "mine  plan  area." 

(3)  Another  commenter  recommend- 
ed that  "near"  be  replaced  by  "are  in 
the  vicinity  of,"  because  "near"  alleg- 
edly connotes  spatial  closeness  "with- 
out regard  to  the  watershed  bound- 
aries and  environmental  variations  in- 
cluding such  parameters  as  wind-speed 
and  direction."  Neither  "near"  nor  "in 
the  vicinity  of."  are  used  in  the  final 
definition,  because  the  definition  was 
changed  to  rely  only  on  adverse  im- 
pacts on  protected  resources,  rather 
than  on  a  particular  spatial  concept. 

(4)  A  number  of  commenters  recom- 
mended that  the  phrase  "determined 
on  a  slte-by-site  basis  by  the  regula- 
tory authority"  be  added  after  "near  a 
mine  plan  area"  in  order  to  clarify  the 
use  of  "near."  It  was  not  necessary  to 
adopt  this  recommendation,  as  the 
definition  was  changed  to  delete  the 
spatial  concept  of  "near."  Moreover, 
the  Act  places  primary  responsibility 
on  the  industry,  not  the  regulatory  au- 
thority, to  avoid  adverse  envirormien- 
tal  effects.  Obviously,  the  precise 
scope  of  data  collection  must,  to  some 
extent,  be  determined  on  a  practical 
basis,  worked  out  between  the  appli- 
cant and  the  regulatory  authority. 

(5)  A  number  of  commenters  object- 
ed to  defining  "adjacent  area,"  in  rela- 
tionship to  the  "mine  plan"  area,  sug- 
gesting that  "adjacent  area"  should  be 
limited  in  ^plication  to  relationship 
to  the  "permit  area"  only.  OSM  reject- 
ed the  idea  that  the  area  of  concern  at 
any  given  time  should  be  measured 
only  from  the  permit  area.  Certain  In- 
formation Is  needed  for  the  entire  area 
to  be  mined  during  the  life  of  the  op- 
eration because  the  Act  requires  that 
the  regulatory  authority  evaluate  im- 
pacts on  water,  fish,  and  wildlife  on  a 
cumulative,  long-term  basis.  There- 
fore, the  regulatory  authority  must 
determine,  in  reasonable  detail, 
whether  the  entire  mining  plan  area 
should  be  mined  in  the  review  of  the 
initial  permit  application.  Further- 
more, during  the  life  of  the  mine,  the 
permittee  is  responsible  for  adverse 
offslte  (e.g..  mine  plan)  impacts  that 
occur  prior  to  bond  release,  even  if  It  is 
no  longer  actively  working  the  particu- 
lar permit  area  involved. 

(6)  Several  commenters  recommend- 
ed that  the  definition  of  "adjacent 
area"  be  expanded  to  include  land  im- 
pacted by  mine-mouth  facilities  and 
railroad  loops  or  spurs  specifically 
serving  mining  facilities.  OSM  t>elieves 
that  the  definitions  of  "adjacent 
area."  "permit  area"  and  "affected 
area,"  through  references  to  the  term 
"surface  coal  mining  and  reclamation 
operations"  already  cover  all  of  the  ef- 
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fects  incidental  to  mining  operations. 
See  Section  701(27)  of  the  Act.  There- 
fore, it  was  unnecessary  to  specify  the 
facilities  identified  by  the  commenter 
in  the  definition  of  "adjacent  area." 

(7)  One  commenter  stated  that  the 
definition  of  "adjacent  area"  expands 
(DSM's  authority  without  a  statutory 
basis.  This  commenter  recommended 
that  either  this  definition  be  deleted 
or  that  it  be  limited  to  include  only 
areas  the  operator  intends  to  mine  in 
the  immediate  future.  OSM  rejected 
these  proposals,  because  the  Act  clear- 
ly envisions  regulation  of  Impacts  out- 
side the  immediate  permit  area,  as  dis- 
cussed above  in  relation  to  the  com- 
ments of  the  definition  of  "mine  plan 
area."  See  also  Sections  515(bX2), 
515(bKlO).  615(bK12),  615(bX16). 
515(bK21)of  the  Act. 

(8)  One  conunenter  recommended 
that  the  language  "or  which  are  af- 
fected by  stirface  coal  mining  oper- 
ations within  a  permit  area"  be  de- 
leted because  ""the  manner  in  which 
adjacent  area  Is  used  throughout  most 
of  the  draft  regulations  does  not  In- 
clude permitted  areas."  OSM  rejected 
this  suggestion,  because  the  term 
"permit  area"  is  included  within  the 
term  ""mine  plan  area"  for  operative 
purposes  of  the  peniiit,  bonding,  and 
performance  standard  regxilatlons. 

(9)  One  commenter  recommended 
that  only  "significant"  Impacts  be  cov- 
ered. OSM  rejected  this  suggestion, 
because  it  expects  that  the  regulation 
will  be  applied  reasonably  without  ex- 
pressly specifying  the  word  "signifi- 
cantly." OSM  also  wished  to  avoid  cre- 
ating a  misimpresslon  that  apparently 
small  environmental  impacts  should 
not  be  considered  in  determining  the 
"adjacent  area",  even  though  such  im- 
pacts mights  have  larger  implications 
fdr  the  environment  as  a  whole. 

(10)  One  commenter  recommended 
that  "'may  be  impacted"  be  replaced 
by  "reasonably  could  be  expected  to  be 
impacted."  OSM  rejected  this  sugges- 
tion, because  the  Act  generally  estab- 
lishes a  standard  for  strict  liability  for 
the  Industry.  A  strict  liability  standard 
is  not  based  on  concepts  of  negligence 
as  reflected  in  a  "reasonable  person" 
standard.  The  enforcement  provisions 
of  the  Act  are  based  on  the  enforce- 
ment provisions  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 
S.  Rep.  No.  95-128,  95th  Cong.,  Ist 
Sess.  (1977).  Under  the  OMHSA,  negU- 
gence  or  lack  of  negligence  is  irrele- 
vant to  liability  and  may  only  be  con- 
sidered in  setting  the  amount  of  the 
penalty.  See,  e.g..  VaUey  Camp  Coal 
Co.,  1  IBMA  196.  200-201  (1972). 

r.  DISTUHBKD  AREA 

(1)  One  commenter  stated  that  the 
definition  of  "disturbed  area"  was  too 
narrow  and  suggested  a  new  definition 
which  would  Include  all  areas  of  over- 
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burden  removal  or  deposit,  all  land 
overlaying  excavations,  land  affected 
by  construction  of  railroad  loops, 
roads,  or  utility  right-of-way,  access 
and  haul  roads,  mine-associated  facili- 
ties, waste  disposal  areas,  treatment 
ponds,  and  other  surface  or  subsurface 
disturbance  associated  with  coal 
mining.  OSM  accepted  thia  suggestion, 
insofar  as  It  concerned  the  Inclusion  of 
areas  upon  which  topsoU.  spoil,  waste, 
and  refuse  have  been  placed. 

Topsoil.  spoil,  coal  processing  waste, 
underground  development  waste,  and 
noncoal  waste  disposal  areas  are  all 
sources  of  water  pollution  and  other 
environmental  damages  required  to  be 
regulated  under  the  Act.  Sections 
607(bX14).  515<b)  (3).  (4).  (5).  (8).  (10). 
(11).  (13).  (14).  (17).  (21).  and  (23)  of 
the  Act.  OSM  did  not  find  It  necessary 
to  add  the  other  Items  suggested  by 
the  commenter  to  the  definition  of 
"disturbed  area,"  because  they  are  al- 
ready included  in  the  definition  of  "af- 
fected area." 

(2)  Another  commenter  asked 
whether  the  definition  of  "disturbed 
area"  would  include  power  stations  or 
fans.  These  facilities  are  already  cov- 
ered by  the  term  "affected  area."  as 
they  would  be  within  the  terms  of  the 
definition  of  surface  coal  mining  oper- 
ations under  Section  701(27)  of  the 
Act  and  30  CFR  700.5. 

(3)  Finally,  a  commenter  suggested 
that  this  definition  should  read  "an 
area  where  vegetation,  topsoil.  or  over- 
burden has  been  removed  by  surface 
coal  mining  operations  and  where  rec- 
lamation is  not  complete  and  the  bond 
not  released."  This  was  identified  as  a 
grammatical  change.  (DSM  rejected 
this  suggestion  because  it  omits  the 
"or  other  evidence  required  by  Sub- 
chapter J  of  this  C^hapter"  language, 
which  is  necessary  because  perform- 
ance bonds  are  not  required  In  every 
instance. 

O.  A  number  of  commenters  object- 
ed to  the  references  to  "natural  and 
human  resources"  in  the  definitions  of 
"permit  area,"  "mine  plan  area."  "ad- 
jacent area."  and  "affected  area." 
Their  objections  to  this  phrase  were 
that  the  word  "human"  is  ambiguous, 
that  "human"  resources  are  already 
protected  under  Section  522<3K5)  of 
the  Act  as  implemented  by  Sections 
761.11  (e)  and  (f)  of  the  proposed  regu- 
lations, and  that  the  phrase  "natural 
and  human  resources"  is  at  variance 
with  the  commonly  understood  mean- 
ing of  "areas."  Several  commenters 
suggested  that  "man-made  resources" 
be  substituted  for  "human  resources" 
because  the  latter  phrase  allegedly 
suggests  Intangible  qualities  rather 
than  concrete  structures. 

OSM  deleted  the  phrase  "natural 
and  human  resources"  from  the  defini- 
tions of  'permit  area,"  "mine  plan 
area,"  and  "affected  area."  because  in 


defining  these  areas  in  spatial  terms, 
there  is  no  need  to  discuss  expressly 
what  resources  are  in  those  areas. 
However,  the  phrase  "air,  surface  or 
groundwater,  fish  and  wildlife,  vegeta- 
tion, or  other  resources  protected  by 
the  Act"  Is  Included  In  the  definition 
of  "adjacent  area,"  because  this  defini- 
tion needs  to  be  based  on  the  re- 
sources which  may  be  Impacted  by 
mining  and  reclamation  operations, 
rather  than  on  a  spatial  concept. 

Affricultural  Activities 

1.  This  term  is  defined  because  it  is 
used  In  several  Important  provisions  of 
the  regulations.  See  Sections 
78a.l9(cXlXU):  785.19(0(2X11); 
78«.19(dX2Xvi);  785.19(dX3XlvXA); 
785.19(eX2).  The  basis  of  this  defini- 
tion was  generally  explained  at  43  PR 
41668  (Sept.  18,  1978).  See  e.o..  Web- 
ater't  Neto  Cottegiate  Dictionary,  at  24 
(1977  ed). 

2.  Commenters  recommended  chang- 
ing the  phrase  In  the  definition  "asso- 
ciated with  alluvial  valley  floors"  to 
"in  alluvial  valley  floors."  (emphasis 
added)  The  suggested  change  appar- 
ently results  from  a  misunderstanding 
of  the  definition;  the  conunenter  felt 
the  phrase  implied  extension  of  allu- 
vial vaUey  floor  designations  outside 
of  the  actual  boundary  of  the  alluvial 
floors.  That  Is  not  the  Office's  Inten- 
tion. Consideration  of  whether  a  par- 
ticular valley  floor  supplies  water  for 
agricultural  activities  Involves  exami- 
nation of  whether  water  availability  is 
sufficient  to  support  agricultural  ac- 
tivities. Since  the  Office  could  not  an- 
ticipate all  the  relationships  between 
the  water  supply  of  a  valley  floor  and 
the  agricultural  activities  it  would  sup- 
port, the  definition  was  written  so  as 
not  to  foreclose  the  possibility  that 
the  agricultural  activities  supported 
by  water  made  available  from  the  allu- 
vial valley  floor  did  not  occur  directly 
on  the  alluvial  valley  floor.  Therefore, 
use  of  the  term  "associated  with"  Is 
entirely  appropriate.  However,  the 
actual  location  of  alluvial  valley  floors 
Is  confined  to  areas  which  meet  the 
geologic,  landform  and  hydrologlc  cri- 
teria for  Identifying  alluvial  valley 
floors. 

3.  Commenters  wanted  to  delete  the 
grazing  and  watering  of  livestock  from 
the  definition,  claiming  It  Ls  an  expan 
slon  of  Congressional  Intent  to  protect 
only  farming  in  alluvial  valley  floor 
areas.  The  argument  was  rejected,  be- 
cause it  is  clear  that  grazing  and  wa- 
tering of  livestock  are  activities  includ- 
ed, according  to  Congressional  intent 
(Section  510<bH5)  of  the  Act),  that 
"these  valley  floors  .  .  .  are  Important 
for  natural  irrigation  and  sublrrlga- 
tlon  of  crops  and  grazing  lands  ..." 
(Cong.  Rec.  H-M81).  (May  19,  1977). 
See  HJl.  Rep.  No.  9&-218.  95th  Cong. 
1st  Bess,  of  lie  (1977).  Moreover,  the 


commonly  accepted  definition  of  "ag- 
riculture" Includes  the  raising  of  live- 
stock (WebMtert  Nev)  CoOegiate  Dic- 
tionary (1971 .  p.  24)). 

4.  One  commenter  wanted  to  replace 
the    phrase    "enhance    or    facilitate" 
with  "made  possible  by."  This  ignores 
the  fact  that  Irrigation  is  always  sup- 
plemental to  "normal  water  availabil- 
ity." "Normal  water  availability"  will 
support  vegetation  on  valley  floors  to 
the  same  degree  as  an  upland  area. 
However,  it  Is  the  supplemental  water 
supplied  by  flood  irrigation  or  sublrri- 
gation  that  allows  alluvial  valley  floors 
to     be     especially     productive.     (See 
Hardaway.  J.  E..  Kimball.  D.  B..  Lind- 
say, S.  P..  Schmidt.  J.,  Erlckson.  L.. 
March     1977.     Sub-irrigated     Alluvial 
Valley    Ploors;    a    Reconnaissance    of 
their  Properties  and  Occurrences  on 
Coal  Resource  Lands  in  the  Interior 
Western    United    States    (U.S.    EPA, 
Region  VIII.  Denver.  Colo.);  Proceed- 
ings of  National  Coal  Association  and 
Bituminous  Coal  Research  Symposium 
In  Oct.  1977,  pp.  61-135).  Further,  the 
use  of  the  term  "made  possible  by"  Is 
not  technically  correct,  in  that  there 
are  many   alluvial   valley  floors  that 
during  a  given  year  or  early  in  the 
year    may    provide    no    moisture    to 
plants  via  flood  irrigation  or  sub-Irri- 
gation, but  where  the  initial  growth  of 
plants  will  be  "made  possible"  by  near 
surface  soil  moisture  supplied  directly 
from  rain  or  snow  melt  Later  In  the 
season,  water  from  sub-irrigation  will 
eventually  be  supplied  to  the  maturing 
plants    as    they    extend    their    root 
system  down  to  the  available  water. 
(See  Hardaway,  J.  E..  Kimball.  D.  B., 
Lindsay,  S.  P..  Schmidt.  J..  Erlckson. 
L.  March   1977.  Subirrlgated  Alluvial 
Valley    Floors;    A   Reconnaissance   of 
Their  Properties  and   Occurrence  on 
Coal  Resource  Lands  In  the  Interior 
Western    United    States    (UA    EPA. 
Region    VIII,    Denver,    Colo.);    (Pro- 
ceedings of  National  Coal  Association 
and  Bituminous  Coal  Research  Sym- 
posium in  Ort.  1977.  pp.  61-135).  For 
these  reasons,  the  comment  was  not 
accepted. 

5.  One  commenter  suggested  that  a 
general  quantitative  "floor"  be  estab- 
lished in  this  definition.  However, 
there  was  nothing  offered  in  the  com- 
ment to  suggest  that  a  quantitative 
"floor"  would  be  in  terms  of  water 
availability,  land  acreage,  or  agricul- 
tural production.  Moreover,  assuming 
the  commenter  intended  to  quantify 
"farming"  within  the  context  of  the 
Act's  prohibition  against  mining,  the 
Act  (Section  510(bX5XA))  Implies  that 
the  quantity  at  which  agricultural  ac- 
tivities are  to  be  deemed  significant 
for  the  purposes  of  Identifying  alluvial 
valley  floors  where  mining  must  be 
prohibited  Is  to  be  made  on  a  case-by- 
case  basis.  That  Section  exempts  areas 
which  are  "...  of  such  small  acreage 


as  to  be  of  negligible  impact  on  the 
farm't  production."  (emphasis  sup- 
plied). Thus,  specification  of  a  general- 
ly applicable  quantitative  yardstick  in 
the  definition  was  believed  inappropri- 
ate. 

6.  (a)  One  commenter  felt  that  the 
term  "farming"  should  be  specifically 
defined  in  Section  701.5,  the  same  as 
"agricultural  activities."  but  pertain- 
ing to  alluvial  valley  floors  only.  As 
the  only  use  of  the  term  "farming"  In 
the  r^ulations  is  with  respect  to  the 
finding  required  by  Section 
510(bK5XA)  of  the  Act  and  only  rela- 
tive to  alluvial  valley  floors,  it  was  not 
considered  necessary  to  define  the 
term,  especially  in  view  of  the  use  of 
the  term  "agricultural  activities"  in 
Section  785.19(eK2)  in  a  manner  so  as 
to  equate  this  defined  term  with  the 
word  "farming"  as  used  in  Section 
519(bK5KA). 

(b)  One  other  commenter  recom- 
mended that  a  definition  of  "farming" 
be  included  that  defines  "farming"  as 
economically  viable  agricultural  activi- 
ties. As  the  term  "farming"  only 
occurs  relative  to  alluvial  valley  floors, 
such  a  definition  would  circumvent 
the  intent  of  Sections  510(bK5)  and 
S15(bXlOXF)  of  the  Act  and  30  CFR 
785.19  which  Implements  the  Act's 
mandate  that  surface  coal  mining  and 
reclamation  operations  will  not  pre- 
clude farming  on  alluvial  valley  floors; 
therefore,  the  coounent  was  rejected. 

Agricultural  use.  1.  This  definition  is 
used  to  clarify  the  agricultural  uses 
permitted  under  the  mountaintop  re- 
moval variance  in  Sections  785.14  and 
824  of  the  regulations.  The  reader  is 
referred  to  the  land  use  definitions 
(Section  701^)  for  a  more  detailed 
breakdown  of  agricultural  land  uses. 
Included  under  the  definition  of  agri- 
cultural use  are:  cropland,  pasture- 
land,  land  occasionally  cut  for  hay, 
and  grazingland. 

2.  Several  commenters  suggested 
that  the  definition  of  agricultural  Tise 
was  too  broad  and  did  not  distinguish 
agricultural  production  from  natural 
production  of  animal  or  vegetable  life. 
The  commenters  suggested  amending 
the  definition  to  emphasize  the  man- 
agement aspects  of  the  term.  Tliis 
definition  of  agricultural  use  includes 
all  forms  of  agricultural  management 
activities  that  result  in  the  cultlvaticxi 
of  the  soil,  production  of  crops  or  the 
raising  of  livestock.  The  suggestion  to 
revise  this  definition  has  been  rejected 
because  the  Office  believes  that  the 
definition  needs  to  be  sufficiently 
broad  to  include  a  wide  variety  of  agri- 
cultural land  uses,  including  those 
with  limited  management  require- 
ments. A  few  commenters  suggested 
deleting  the  phrase  "watering  of  live- 
stock" from  the  definition.  This  com- 
ment was  rejected  because  this  is  an 
acceptable  agricultural  practice  in  the 


West.  Purtiiermore.  dismptian  of  wa- 
tering facilities  by  surface  mining  and 
reclamation  operations  could  be  very 
critical  to  local  ranching  operations. 
Therefore,  no  change  was  made  to  the 
proposed  regulations  in  response  to 
this  comment. 

Alluvial  valleg  floors.  1.  Tbls  impor- 
tant term  repiresents  one  of  the  key 
items  to  be  protected  imdn*  the  per- 
manent regulatory  program.  Alluvial 
valley  floors  are  regulated  principally 
through  Section  785.19  (permitting) 
and  Part  822  (iserformance  standards). 

2.  Several  coenmenta  were  received 
suggesting  changes  to  the  definition  of 
alluvial  valley  floors.  The  comments 
ranged  frcnn  adding  language  to  Insure 
that  alluvial  valley  floor  regulations 
are  only  applicable  west  of  the  100th 
Meridian,  inserting  the  phrase  "eco- 
nomically viable  agricultural  unit," 
changing  various  words  to  help  clarify 
the  definition,  to  changing  the  defini- 
tion to  emphasize  hydrologlc  process- 
es. The  comments  were  rejected  as  the 
definition  in  the  regulation  was  de- 
rived directly  from  Section  701(1)  of 
the  Act.  and  operations  east  of  the 
100th  Meridian  are  excluded  from  al- 
luvial valley  floor  staiulards  by  the  Of- 
fice's interpretation  of  Section 
51(XbX5)  of  the  Act.  as  exia-essed  in 
the  definition  of  orirf  or  semi-arid 
area  in  Section  701.5. 

Applicant  A  commenter  felt  that 
the  definition  of  applicant  should  be 
amended  to  clarify  that  the  applicant 
may  be  one  who  is  filing  for  a  permit 
under  a  cooperative  agreemoit.  The 
definition  wifi  not  changed  because  co- 
op>erative  agreements  are  a  part  of 
piederal  Lands  programs  and  therefore 
are  covered  by  tiie  existing  definition. 
See  30  CFR  Parts  741  and  745. 

Approximate  ori^nai  contour.  A 
commenter  suggested  dieting  the 
phrase  "closely  resemble"  from  the 
definition.  This  suggestion  was  reject- 
ed as  It  would  cause  the  definition  to 
be  In  direct  conflict  with  Section 
701(2)  of  the  Act, 

Aquifer.  1.  This  term  Is  defined  be- 
cause it  Is  used  throughout  tlie  Chap- 
ter, in  areas  concerning  protection  of 
the  hydrologlc  balance.  A  number  of 
comments  were  recdred  regardlnc  tbe 
definition  of  agvifer. 

2.  A  commenter  felt  that  the  pro- 
posed definition  should  be  expanded 
to  speolf  Ically  mention  perched  water 
tables.  The  definition  is  sufficiently 
broad  to  Include  perched  water  tables, 
if  they  meet  the  test  In  the  definition 
of  being  able  to  "store  and  transmit 
water  in  sufficient  qiianttties  for  a  spe- 
cific use."  lurched  water  tables  that 
do  not  meet  this  test  are  not  included, 
because  the  Act  does  not  necessarily 
require  their  protection. 

S.  A  few  commentets  objected  that 
the  definition  was  so  broad  as  to  in- 
dude  potential  aquifers.  The  defini- 


tion has  not  been  <Aianged.  because 
the  Act  requires  protection  of  all  as- 
pects of  the  prevailing  hydrologlc  bal- 
ance. One  commenter  cited  the  sample 
of  Dakota  Sandstone,  stating  that 
while  it  meets  OSM's  definition  of 
aquifer,  it  is  dry  In  outcrop  areas. 
However,  the  Dakota  Sandstone  is  an 
important  aquifer  in  many  parts  of 
the  West,  and  usually  the  greatest 
area  of  Inflow  into  aquifers  is  tn  the 
outcrop  areas.  (Chow.  V.  T.,  1964. 
McGraw-Hill,  pp.  4-5,  4-17.)  Because 
of  this  characteristic,  the  Office  did 
not  modify  the  definition. 

4.  Several  commenters  felt  that  the 
definition  of  aquifer  should  have  an 
economic  basis. .  Some  of  the  com- 
menters felt  that  the  definition  In  the 
Glossary  of  Geology  by  the  American 
Geological  Institute  (pg.  34)  was  satis- 
factory, while  another  commenter  felt 
that  economic  or  ecological  value 
should  be  a  criterion.  The  Congres- 
sional mandate  goes  beyond  narrowly 
protecting  an  Immediate  system  in 
which  people  may  have  wells;  the  defi- 
nition of  aquifer  is  tied  to  preservation 
of  the  hydrologlc  balance. 

A  weU-protected  stream  in  a  mined- 
out  watershed  is  of  no  value,  if  the 
aquifer  which  supplies  the  stream  is 
destroyed,  or  if  the  quality  of  water  is 
degraded  so  as  to  render  it  useless. 
Protection  needs  to  be  extended  to 
seemingly  marginal  systems  typically 
described  as  perched  or  semi-perched, 
as  they  are  important  keys  to  a  well- 
buffered  hydrologlc  system. 

The  definition  of  aquifer  was,  there- 
fore, retained  as  proposed,  because 
many  low  water-yield  fcKmations  or 
ground  water  tables  are  tributary  to 
larger  systems  which  are  considered 
very  imjwrtant.  (Chow.  V.  T..  1964, 
supra,  pp.  4-3  to  6,  4-SS,  13-S,  11-34). 
If  there  is  a  reasonable  likelihood  that 
such  a  strata  has  served  in  the  past,  or 
will  in  the  reasonable  future  serve  to 
transmit  sufficient  quantities  of  water, 
then  it  will  be  considered  as  an  aquifer 
and  treated  aocordlnsly.  Any  other  iit- 
teniretation  of  the  Act  and  regula- 
tions would  subvert  Ocmgress*  clear 
intent  to  rigorously  protect  the  water 
resources  in  oo«l  mining  areas. 

ilrid  and  semiarid  area.  1.  One  com- 
menter felt  that  the  definition  of  "arid 
and  semiarid  area"  should  be  changed 
to  mean  those  areas  of  36  inches  or 
less  of  precipitation.  While  the  gener- 
ally accepted  definition  of  semiarid  is 
less  than  26  inches.  It  is  administra- 
tively difficult  to  work  with  a  dynamic 
line  on  a  map,  versus  the  current 
100th  meridian.  The  proposed  deftal- 
tion  was  chosen  over  the  26  inches  cri- 
terion because  it  focuses  on  whether 
alluvial  valley  floors  provide  water 
during  periods  of  stress  caused  by  low 
precipitation  and  high  evapoti  ansplra- 
tion  rates. 
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2.  A  few  conunenters  eaaentially  rec- 
onunended  that  all  or  parts  of  three 
western  states  be  eliminated  from  the 
alluvial  valley  floor  provisions  of  the 
regulations.  In  the  case  of  North 
Dakota^  the  high  potential  to  find  gla- 
ciated valleys  with  little  agricultural 
utility  was  noted.  In  the  SUtes  of 
Alaska  and  Washington,  cllmatologlcal 
differences  were  cited  as  reasons  for 
excluding  the  areas  from  the  defini- 
tion. But  In  no  case  was  a  quantitative 
demonstration  made  that  alluvial 
valley  floors  did  not  exist.  It.  there- 
fore, is  not  yet  possible  for  OSM  to 
eliminate  these  areas  from  the  re- 
quirements pertaining  to  alluvial 
valley  floors.  State  or  Federal  program 
submissions  under  Subchapter  C  are 
an  appropriate  vehicle  to  provide  dem- 
onstrations of  nonapplicablllty  of  the 
alluvial  valley  floor  provisions  of  the 
Act.  as  well  as  the  vehicle  to  tufieaa 
other  regional  differences. 

3.  In  the  case  of  Alaska,  Section  708 
of  the  Act  directed  the  Secretary  to 
conduct  an  In-depth  study  of  surface 
coal  mining  conditions  In  the  State  of 
Alaska  in  order  to  determine  which,  if 
any.  of  the  provisions  of  this  Act 
should  be  modified.  The  study  results 
are  to  be  reported  to  Congress.  The 
National  Academy  of  Sciences  has 
been  commissioned  to  perform  the 
study.  It  is  premature  for  OSM  to 
modify  the  alluvial  valley  floor  regula- 
tions for  Alaska  until  the  study  is  com- 
plete. No  special  physical,  hydrological 
or  climatic  conditions  have  been  iden- 
tified as  yet  that  would  suggest  an  ex- 
clusion for  Alaska  pursuant  to  Section 
70S<3)of  the  Act. 

Auger  mining.  No  substantive  com- 
ments were  received  on  this  term.  A 
minor  editorial  change  was  made  for 
clarity;  "laterally"  was  deleted  because 
it  was  not  precisely  accurate  and  also 
was  unnecessary  for  the  purpose  of 
the  definition.  This  definition  follows 
closely  the  definition  in  Orlm.  E.  C. 
and  Hill.  R.  D..  1974.  Environmental 
Protection  in  Surface  Mining  of  Coal 
EPA-«70/2-74-O93.  pg.  215. 

Augment  One  commenter  submitted 
a  proposal  to  define  "augment"  for 
the  purposes  of  regrading,  reseedlng 
and  maintenance  practices,  which 
would  require  such  practices  to  be  ini- 
tiated only  If  25  percent  or  more  of 
the  original  permit  area  needed  such 
work.  The  suggested  definition  would 
allow  the  five-year  time  period  prior  to 
bond  release  to  start  so  long  as  no 
more  than  25  percent  of  the  original 
permit  area  needed  regrading  or  re- 
seedlng. The  proposal  was  rejected  as 
It  eould  result  In  lands  reaching  bond 
release  time  with  partial  failure  of  the 
vegetation.  Also.' there  was  no  )u»tlfl- 
cation  for  the  propoaed  26  percent  cut- 
off. 

B4$t  technology  currtnttt  availabU. 
I.  Nomerous  comments  were  reeelved 
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regarding  the  definition  of  "best  tech- 
nology  currently   available   (BTCA). " 
Commenters  felt  that  technology  "not 
In    routine    use"    should    be    stricken 
from   the   definition.   The   suggestion 
was  rejected  because  striking  this  con- 
cept would  shift  emphasis  toward  only 
requiring  the  adaption  of  techniques 
and   equipment   which   are   currently 
widely  used  and  would  slow  the  trans- 
fer   and    Improvement    In    technology 
through   the  Act.   Other  commenters 
felt  the  definition  should  Include  the 
concept  of  "economic  feasibility"  and 
account  for  "energy  and  other  costs." 
A  review  of  the  legislative  history  re- 
lated to  BTCA  indicates  that  economic 
feasibility  was  not  at  Issue  or  consid- 
ered as  a  criterion  for  BTCA.  there- 
fore the  comments  were  not  accepted. 
Other  commenters  question  whether 
BTCA  should  Include  worldwide  tech- 
nology, technology  within  the  D.S..  or 
from  within  a  particular  region.  Given 
the   Interchangeabllity   of   technology 
worldwide,  especially  at  this  fairly  ru- 
dimentary level,  it  is  considered  feasi- 
ble and  appropriate  to  require  consid- 
eration of  technology  on  a  worldwide 
basis. 

2.  Commenters  questioned  whether 
the  definition  should  Include  straw 
bales,  rip-rap.  etc.  In  addition  to  sedi- 
ment ponds.  It  was  not  felt  necessary 
to  include  a  list  of  practices  within  the 
definition;  It  is  generally  understood 
that  BTCA  Includes  a  variety  or  com- 
bination of  different  approaches.  Fur- 
thermore, a  list  may  be  construed  by 
some  as  limiting  BTCA.  Sediment 
ponds  were  specifically  mentioned  to 
highlight  what  OSM  believes  would 
definitely  be  Included  in  BTCA.  An- 
other commenter  suggested  that  the 
reference  to  the  Initial  program  in 
BTCA  be  stricken.  The  comment  was 
accepted  as  the  BTCA  definition  is  ap- 
plicable to  the  permanent  program 
only  and  is  currently  not  dealt  with  in 
the  interim  regulations. 

3.  One  commenter  suggested  a  vari- 
ance provision  be  Included  in  the  defi- 
nitions similar  to  the  variance  provi- 
sions to  EPA  effluent  limitations.  The 
comment  was  rejected  because  there 
was  not  adequate  Justifications  for  its 
Inclusion.  OSM  also  has  the  authority 
to  fill  in  gaps  of  other  Federal  and 
State  laws  to  provide  a  comprehensive 
regulatory  scheme;  this  approach  was 
upheld  during  litigation  of  the  initial 
program.  In  Re  Surface  Mining  Litiga- 
tion 456  P.  Supp.  1301  (1978). 

4.  Comments  recommended  the 
phrase  "achieve  enhancement  of  such 
fish  and  wildlife  resources  where  prac- 
ticable" should  be  deleted  from  the 
definition.  These  comments  are  also 
rejected  as  the  language  is  a  statutory 
mandate  taken  from  Section 
515<bxa4)  of  the  Act.  Comments  also 
wers  submitted  suggesting  that  the 
phrase  "but  In  no  evsot  shall  such 


technology  result  in  contributions  of 
suspended  solids  In  excess  of  requlre- 
menU  set  by  applicable  State  or  Fed- 
eral laws,"  be  stricken  from  the  defini- 
tion. The  comments  are  rejected  as 
the  phrase  Is  taken  from  Section 
515<bK10HBKi)  of  the  Act.  and  as 
such  is  a  legal  requirement  of  opera- 
tors. Some  commenters  felt  that  the 
definitions  should  Include  the  concept 
that  the  technology  must  have  been 
demonstrated  to  achieve  the  required 
result  before  it  would  be  required  for 
use.  The  comments  were  rejected  as 
such  an  addition  could  restrict  the  lise 
of  new  technologies  or  the  transfer  of 
other  existing  technologies. 

5.  Comments  were  received  regard- 
ing the  division  of  responsibility  for 
determining  best  technology  cxirrently 
available.  The  definition  allows  the 
State  regulatory  authority  to  deter- 
mine BTCA  within  the  constraints  of 
the  Offices'  permanent  regulatory  pro- 
gram regulations  and  the  Act.  For  ex- 
ample, under  the  permanent  program 
standards,  sediment  ponds  accompa- 
nied by  other  control  measures  have 
been  determined  to  be  BTCA.  With 
this  definition  of  BTCA.  the  regula- 
tory authority  must  require  sediment 
ponds  but  can  select  from  a  mix  of 
other  sediment  control  measures  to 
assure  that  effluent  limitations  are 
achieved. 

6.  Commenters  questioned  the  "tech- 
nology forcing"  aspect  of  the  defini- 
tion. The  final  regulations  preserve 
this  aspect  of  the  definition.  Under 
Sections  515<bK10Kl)  and  516<bK9KB), 
sxirface  and  underground  coal  mining 
operations  are  to  be  conducted  to  the 
extent  possible  using  the  "best  tech- 
nology currently  available"  ("BTCA") 
to  prevent  additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area,  but  in 
no  event  may  contributions  be  in 
excess  of  requirements  set  by  applica- 
ble state  or  Federal  law. 

Thus.  BTCA  must  at  least  meet  ap- 
plicable water  quality  standards.  To 
this  extent,  technology  is  forced  to  de- 
velop rather  than  setting  standards 
from  the  standpoint  of  current  mining 
practice. 

This  aspect  of  BTCA  is  well  ground- 
ed In  legislative  history.  In  discussing 
best  technology  ciurently  available, 
the  House  Committee  on  Interior  and 
InsxUar  Affairs  stated: 

One  example  of  the  best  available  tech- 
nology for  sediment  control,  which  is  appli- 
cable throughout  the  United  Stated  and  can 
be  uaed  on  a  mlne-by-mln*  or  a  multiple- 
mine  baste,  ts  that  technotorr  employM]  at 
the  aurfaoe  coal  mine  of  th«  WaahtT«ton  It- 
licatlon  and  0«v«lopment  CompAnjr  Thte 
mln«  la  located  tn  th«  HanaXord  Oraan 
dralnase,  aouth  of  Centralla,  Waahlnstoa. 
The  seneral  Keocraphlc  oharactertetiea  <rf 
this  area  are  common  to  other  ooal  areiM.  In 
thia  Inatanoe.  tn  order  to  cneet  rear-ro«kd 
water  quality  standartte  tor  sUgntliw  flah. 


t^  eon^tany  <l«i*«nwr1  a  idaUvely  Inexpen- 
sive method  of  settling  virtually  aU  of  the 
sediment  in  the  surface  runoff  from  the 
mintng  operation.  Several  sets  of  double  sil-. 
tatlon  entrapment  ponds  were  constructed 
on  the  small  tributartes  leaving  the  mine 
property.  EUmlnatioii  of  sediment  loads  is 
achieved  through  a  two  stage  procees.  with 
the  InitiaJ  grmvltr  settling  occurring  in  the 
first  pond  and  the  introduction  of  a  biologi- 
cally inert  flocculating  compound  into  the 
flow  between  ponds.  This  results  in  a  dis- 
charge that  contains  even  less  sOt  than  the 
normal  background  flow.  .  .  .  B-R.  9S- 
218, 114.11S<1«7T). 

Further,  Congress  Intended  that 
such  innovative  technology  be  trans- 
ferred to  other  coal  fields.  In  this 
regard,  the  Committee  added: 

This  technology  sets  a  standard  for  the  in- 
dustry and  ts  representative  of  the  innova- 
tion the  mintng  industry  can  achieve  when 
requlrrd  to  meet  specific  water  standards  as 
a  preoondltlofi  to  operaUon  It  should  be 
noted  thai  this  approach  is  applicable  not 
only  in  area-type  mining  situations  but  aiso 
in  the  mountain  rnining  operations  in  the 
Appalachian  coal  fields,  where  such  facili- 
ties might  serve  more  than  one  specific 
mine  site  In  a  small  drainage  area  H.R.  M- 

118. 115  (i»rr>. 

Moreover,  the  Committee  stressed 
that  achieving  water  quality  standards 
must  be  the  guiding  principle  under 
the  Act.  To  remove  any  doubt  with  re- 
spect to  whether  water  quality  stand- 
ards should  yield  to  other  consider- 
ations, the  Committee  said: 

The  bin  require*  that  the  standard  for 
ff(U#fir>n  control  should  be  the  best  available 
technology  in  recognition  that  the  applica- 
tion of  such  technology  might  well  Increase 
present  slltatlon  control  costs  of  some  mirte 
operations  However,  the  Committee  reject- 
ed the  notion  that  the  standards  should  be 
adjusted  to  what  Individual  mine  operators 
state  they  can  or  cannot  afford.  The  Com- 
mtttees  action  requires  the  adjustment  of 
operation  to  the  environmental  protection 
standards  rather  than  the  opposite.  H.R. 
MS  18.  115(1077). 

The  "technology  forcing"  aspect  of 
the  standard  also  found  support  In  the 
Senate.  Speaking  with  respect  to  the 
scope  of  EPA  concurrence.  Senator 
Muskle  said: 

The  best  techijoiogy  available  ought  to  be 
used  to  control  poiluUcn.  My  only  point  in 
discussing  this  measure  is  that  it  should  not 
be  viewed  as  the  final  possible  requirement 
It  ts  entirely  possible,  under  the  Federal 
Water  Pollution  Control  Act,  that  even  with 
the  use  of  the  be«t  available  techiwlogy.  the 
discharge  from  the  mining  activity  might  be 
such  that  the  mining  activity  could  not  be 
done  in  compliance  with  that  Act.  In  that 
case,  even  the  best  available  technology 
would  not  be  sufficient  to  allow  the  mining 
to  go  forward.  Ill  Cong.  Rec.  6201  (Mar.  12. 
If75). 

Thus.  Congress  Intended  that  sur- 
face coal  mirUng  and  reclamation  oper- 
ation should  not  proceed  unless  all  ap- 
plicable water  quality  standards  are 
achieved  and  maintained.  The  "tech- 
nology forcing"  aspect  of  this  defini- 
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tioo  of  BTCA  is  necessary  to  promote 
the  development,  transfer  aod  appUca- 
tion  technology  to  assure  compUaaee 
with  such  standards  and  allow  surface 
coal  mining  and  reclamsflon  oper- 
ations to  proceed. 

Coal  exploraMon.  The  deftaiition  of 
the  terms  "coal  exploration"  and  "sub- 
stantially disturb"  are  similar  to  the 
definitions  proposed  on  September  18, 
1978  (43  FM.  41804  and  41807).  The 
discussion  of  those  proposed  defini- 
tions appearing  in  43  FJL  41669  (Sep- 
tember 18.  1978)  izkcludes  a  discussion 
of  the  basis,  purpose  and  alternatives 
considered  for  those  definitions,  and 
that  discussion  is  hereby  Incorporated 
by  reference. 

2.  The  only  substantive  chazige  in 
the  definition  of  "coal  exploration" 
from  the  proposed  rules  Lb  to  limit  the 
scope  of  the  definition  to  field  activi- 
ties. OSM  believes  that  non-field  activ- 
ities were  not  intended  to  be  deemed 
exploration  by  Congress,  as  shoa-n  by 
the  activities  listed  and  emphafOs 
placed  on  reclamation  standards  in 
Section  512(aX2)  of  the  Act.  The 
change  In  the  definition  was  made  in 
response  to  several  conunents  which 
correctly  pointed  out  that  the  pro- 
posed definition  was  too  broad,  in  that 
it  Included  activities  in  laboratories  or 
other  sites  physically  unrelated  to  the 
coal  site. 

3.  Several  commenters  felt  the  defi- 
nition should  be  further  narrowed. 
One  group  of  conunenters  suggested 
deletion  of  clause  (b)  of  the  definition 
of  "coal  exploration."  However.  OSM 
believes  that  pre-permit  data  gather- 
ing poses  as  significant  a  risk  to  the 
environment  as  do  disturbances  In- 
tended to  locate  and  evaluate  the  coal 
resource.  Also,  clause  (b)  is  broad 
enough  to  Include  data  gathering  done 
to  determine  the  suitability  of  land  for 
mining  imder  Subchapter  P.  The  ac- 
tlviUes  listed  in  Section  5U(aX2)  of 
the  Act  occur  equally  in  the  two 
phases  of  pre-minlng  exploratory  ac- 
tivity, and  the  other  daU  gathering 
contemplated  by  the  Act.  The  regula- 
tory authority  must  have  authority 
over  aU  such  activity  to  achieve  the 
environmental  protection  piu-poses  of 
the  Act.  especially  since  the  data  gath- 
ering activities  will  occur  because  of 
requirements  of  the  Act. 

4.  Several  commenters  requested 
that  core  drilling  be  excluded  from  the 
definition  of  "coal  exploration"  on  the 
grounds  that  it  is  of  shori  duration, 
has  limited  effect  on  the  environment 
and  the  cost  of  compliance  for  core 
drilling  would  be  out  of  proportion  to 
the  benefits.  Another  group  of  com- 
ments suggested  that  the  phrase 
"drilllr\g  or  altering  ooal  or  water  ex- 
ploratory holes  or  wells"  be  deleted 
from  the  definition  for  "substantially 
disturb."  OSM  has  not  accepted  these 
suggestions,  since  "drill  holes"  are  spe- 
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dfically  required  to  be  regulated 
under  513(aX2)  of  tine  Act.  Also.  OSM 
has  not  seen  any  data  to  Indicate  that 
drilling  is  a  low-risk  activity  as  those 
commenters  implied.  In  fact,  a  com- 
menter indicated  that  although  only  5 
cubic  feet  of  strata  may  be  removed  in 
diamond,  core  drilling,  for  each  500 
feet  of  depth,  an  area  also  must  be  dis- 
turbed for  the  drill  truck  and  a  sedi- 
ment pond  is  necessary,  at  least  when 
conducting  wet  drilling.  The  hydro- 
logic  protection  emphasized  by  the  Act 
Tnanrfftti»«  that  precautions  be  taken  in 
connection  with  all  drilling  and  alter- 
ation of  existing  holes.  (See  Sections 
515(bX10).  616(bX9)  and  717  of  the 
Act.) 

5.  Several  commenters  suggested 
that  the  definition  of  "coal  explora- 
tion" be  limited  by  its  terms  to  the 
area  outside  a  permit  area  30  CYR 
741-745  require  that  exploration  activ- 
ities within  a  permit  area  on  Federal 
lands  be  regulated  according  to  the 
provisions  of  the  Act  rather  than  the 
Federal  Coal  Leasing  Amendments  Act 
of  1975  and  the  rea«Jer  is  referred  to 
the  preamble  discussion  for  5  744.11 
for  further  Information.  The  sugges- 
tion has  not  been  adopted  by  OSM  for 
non-Federal  lands.  The  reader  ts  re- 
ferred to  the  discussion  of  Parts  Tie 
and  815  for  an  explanation  of  how  the 
ooal  exploration  regulations  apply 
within  a  permit  area  and  the  reasons 
why  the  Office  did  not  exempt  explo- 
ration within  the  permit  area  from  the 
performance  standards.  The  notifica- 
tion and  approval  requirements  of 
Part  776  do  not  apply  to  areas  under 
permit  to  the  explorer. 

6.  Many  of  the  comments  pointed 
out  that  some  activities  included 
within  the  definition  of  "coal  explora- 
tion," such  as  aerial  map[>lng.  present 
no  environmental  risk  and  should  not 
be  regulated.  In  fact,  the  regulatory 
scheme  enacted  in  these  regulations 
only  applies  Information  requirements 
and  performance  standards  to  explora- 
tion on  the  groimd  which  could  catise 
environmental  damage.  (See  Sections 
776.1  and  815.1).  Changes  in  the  regu- 
lations to  limit  this  definition  to  field 
activities  were  made,  in  part,  in  re- 
sponse to  these  comments. 

7.  Several  minor,  non-substantive 
changes  were  made  for  clarification. 
In  "coal  exploration."  the  two  t>T>es  of 
activities  were  separated  Into  separate 
paragraphs  and  separated  by  the  word 
"or."  rather  than  "and."  to  elimtnate 
possible  ambiguity  or  a  construction 
narrower  than  that  intended  by  OSM. 
The  last  word  was  changed  to  "Chap- 
ter" to  make  it  clear  that  the  defini- 
tion applied  to  OSM's  entire  regula- 
tory program.  In  the  deflnitkxi  of 
"substantially  disturb"  the  woctta  "of 
land"  were  deleted  after  "excavatfcm" 
because  they  were  superfluous  and 
might  possibly  have  been  interpreted 
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to  exclude  excavations  In  non-solid 
strata  or  In  rock,  which  was  not  In- 
tended. 

8.  Several  commenters  supported  the 
definition  of  "substantially  disturb"  as 
written  in  the  proposed   regulations. 
These  commenters  asserted  that  the 
term  should   not   be   related  to  any 
specified   minimum   acreage   or   holes 
drilled  since  exploration  activities  can 
have  a  major  impact  upon  the  environ- 
ment.   Other    commenters    requested 
that  the  definition  be  amended  so  that 
the  State  regulatory  authority  would 
have  the  responsibility  for  determin- 
ing which  coal  exploration  activities 
have  "significant  impact."  The  ration- 
ale for  this  suggested  amendment  is 
that  since  coal  exploration  activities 
vary  considerably  in  different  parts  of 
the  country,  it  is  appropriate  for  the 
State  regulatory  authority  to  have  the 
discretion  to  determine  which  coal  ex- 
ploration activities  would  require  rec- 
lamation or  management  efforts  since 
not  all  coal  exploration  activities  will 
cause  substantial   disturbance  to  the 
land.     Some     conunenters     requested 
that  the  definition  of  "substantially 
disturb"  should  Include  a  limit  on  the 
amoimt  of  time  the  land  can  be  dis- 
turbed, since  long  disturbances  inter- 
fere with  the  vegetative  cover  of  the 
area  to  such  an  extent  that  wildlife 
habitat  is  decreased  or  crop  produc- 
tion is  interrupted.  Other  commenters 
requested  exemptions  for  "reconnais- 
sance" drilling,  any  exploration  that 
does   not   require   the   use   of   heavy 
earthmovlng    equipment,    all    drilling 
holes,  wells,  temporary  structures,  "in- 
significant"    amounts     of     excavated 
earth,   and  drill   holes   less   than   5.0 
inches  In  diameter.  Some  commenters 
wanted  the  definition  to  exclude  im- 
pacts to  air  and/ or  water  resources. 
Several  commenters  asserted  that  any 
areas  less  than  two  acres  should  be  ex- 
cluded by  virtue  of  Section  528(2)  of 
the  Act. 

Exemption  of  exploratory  or  recon- 
naissance drilling  operations  due  to 
the  small  size  of  the  operations  is  con- 
trary to  the  intent  of  the  Act  to  pro- 
tect fully  the  environment.  The  ex- 
emption in  Section  528(2)  of  the  Act 
applies  only  to  surface  coal  mining  op- 
erations of  less  than  two  acres  In  size, 
not  exploration.  A  substantial  disturb- 
ance may  occur  regardless  of  the  size 
of  the  exploratory  operation,  the  type 
of  drilling  done,  or  the  type  of  struc- 
tures erected  for  the  purpose  of  explo- 
ration (Grim  and  Hill.  1974,  pp.  17.  22, 
and  26;  see  also  preamble  discussion  of 
Section  815.21).  Because  Section 
512(a)  and  (c)  of  the  Act  and  Sections 
778.11.  776.15,  815.1.  and  815.2  of  the 
regulations  employ  the  term  "substan- 
tially disturb."  and  therefore,  require 
its  definition.  OSM  has  decided  not  to 
delete  the  definition. 


It  also  Is  clear  that  an  exploratory 
operation  may  remove  far  fewer  than 
250  tons  of  coal  in  defining  the  limits 
of  a  seam,  and  cause  a  substantial  dis- 
turtwmce  to  the  land,  air,  or  water  as 
defined  in  Section  701.5.  For  these  rea- 
sons. OSM  decided  not  to  change  the 
definition  of  "substantially  disturb." 
OSM  believes  that  the  definition  pro- 
vides adequate  flexibility  to  enable 
regulatory  authorities  to  structure  ap- 
propriately their  programs  to  the 
needs  of  their  Jurisdictions.  For  exam- 
ple, the  phrase  "signflciantly  Impact" 
can  be  further  defined  by  the  regula- 
tory authority  and  the  list  of  activities 
at  the  end  of  the  definition  can  be 
supplemented  by  additional  specific 
activities,  if  appropriate. 

Coal  processing  plant  Comments 
were  received  requesting  that  the  pro- 
posed definition  be  restructured  and 
clarified.  One  commenter  pointed  out 
that  the  definition  might  have  been 
Interpreted  to  require  both  processing 
and  loading  at  one  site;  and  If  loading 
were  not  present  the  facUity  would  not 
faU  within  the  definition.  The  com- 
menter suggested  the  reference  to 
loading  be  moved  to  the  second  sen- 
tence. This  comment  was  accepted  and 
the  regulation  changed  accordingly. 

Several  conunenters  wanted  clarifi- 
cation of  which  coal  processing  facili- 
ties, if  any.  are  excluded  from  cover- 
age of  the  Act.  One  suggested  that  the 
phrase  "at  or  near  the  mlneslte"  limits 
which  coal  processing  plants  are  sub- 
ject to  regulation.  However,  OSM  In- 
terprets the  phrase  "at  or  near  the 
mlneslte"  in  5701(28)(A)  of  the  Act  to 
modify  only  "loading  facilities"  and 
not  any  other  of  the  facilities  or  activi- 
ties listed  in  the  definition  of  "surface 
coal  mining  operations." 

A  nimiber  of  other  conunenters 
wanted  certain  types  of  coal  process- 
ing plants  excluded  from  the  defini- 
tion. Elxamples  suggested  for  exclusion 
were  coal  processing  plants  within  the 
control  of  the  railroad  or  the  recipient 
or  user  of  the  coal,  such  as  a  power 
plant.  OSM  believes  ownership  or  con- 
trol of  the  coal  processing  plant  by  a 
railroad  or  recipient  or  utility  or  other 
coal  user  is  not  dispositive  of  either 
exclusion  or  coverage.  A  processing  fa- 
cility owned  by  a  public  utility  at  a 
captive  mine  seems  clearly  to  fall 
within  what  Congress  meant  OSM  to 
regulate,  while  the  same  facility  at  a 
power  plant  fed  by  several  independ- 
ent mines  might  arguably  fall  outside 
OSM's  regulatory  reach. 

OSM  has  not  made  any  change  In 
the  definition  in  response  to  these 
comments  because  the  precise  line  be- 
tween coverage  and  exclusion  is  ex- 
tremely difficult  to  draw.  OSM's  pres- 
ent interpretation  is  not  to  regulate 
coal  processing  plants  situated  at  the 
point  of  ultimate  coal  use.  These  are 
to  some  extent  regulated  by  State  and 
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agencies. 

Cotii  processing  waste.  No  comments 
were  received  on  the  definition  of  this 
term.  It  has  been  changed  only  by 
minor  editing  from  the  proposed  regu- 
lations. 

Combustible  material.  No  comments 
were  received  on  this  term  and  It  re- 
mains unchanged  from  the  proposed 
regulations. 

Compaction.  A  commenter  suggest- 
ed placing  the  word  "bulk"  before  the 
word  "density."  The  term  density 
alone  is  sufficient  as  it  is  utilized  uni- 
versally without  modifiers.  Another 
commenter  suggested  making  the  defi- 
nitions more  precise  by  adding  lan- 
guage expressed  by  the  dry  density  at 
a  certain  moisture  content  as  deter- 
mined by  standard  or  modified  proc- 
tor. This  is  true  for  fine  grained  soils: 
however,  compaction  also  can  be  ex- 
pressed as  relative  density  for  large 
grained  soils;  bulk  density  for  soil  re- 
construction or  wet  density.  Rather 
than  extending  the  definition  to  en- 
compass all  types  of  density.  OSM  has 
decided  not  to  change  the  definition, 
except  for  minor  editing  for  clarity. 

Cropland.  A  definition  of  "cropland" 
has  been  substituted  for  the  proposed 
definition  pf  "ciiltivated  crops"  be- 
cause cropland  is  a  term  that  has  a 
long  history  of  use  in  USDA  and  is  a 
basis  for  collection  of  statistical  data 
on  crop  production  and  land  use.  The 
definition  of  cropland  encompasses 
the  definition  of  cultivated  crops  and 
includes:  (a)  cropland  harvested— tUl 
land  from  which  planted  crops  are 
harvested,  including  land  used  for  hay 
and  land  in  orchards,  nursery,  and 
other  speciality  crops:  (b)  cropland 
failed— the  acreage  on  which  crops 
failed  because  of  weather,  insects,  and 
diseases  but  including  lands  not  har- 
vested due  to  lack  of  labor,  low  market 
prices,  or  other  factors:  (c)  summer 
fallow  crop/and— cropland  that  is  cul- 
tivated for  a  season  or  more  to  control 
weeds  and  conserve  or  accvmiulate 
moisture  before  crops  are  planted;  (d) 
idle  cropland — cropland  in  cover  and 
soil  improvement  crops  not  harvested 
or  pastured,  cropland  in  government 
programs,  and  other  idle  cropland;  and 
(e)  cropland  pasture  and  hay — crop- 
lands used  in  the  long  term  rotation 
being  planted  in  crops,  and  then  re- 
seeded  to  pasture  or  hay  at  varying  in- 
tervals. Also  included  are  lands  plant- 
ed to  crops  that  were  pastiu^  before 
the  crop  reached  maturity. 

Because  there  is  a  continual  shift  be- 
tween cropland  uses,  all  five  categories 
of  cropland,  where  Identified  as  prime 
farmland,  are  Intended  to  be  protected 
by  OSM's  regulations. 

Cropland  does  not  Include  land  pri- 
marily used  for  pastiu-eland  or  range- 
land,  or  pastureland  occasionally  cut 


for  hay,  or  land  on  which  the  farm  or 
ranch  facilities  are  located. 

Commenters  were  concerned  with 
the  definition  of  cultivated  crops. 
Some  noted  a  typographical  error,  soil 
crops  should  have  been  sod  crops: 
some  felt  pastureland  and  grazing 
lands  ought  to  be  explicitly  excluded: 
and  others  were  concerned  with  the 
confusion  that  might  result  from  the 
words  "cultivated  crops"  and  "usually 
tilled."  The  Office  feels  that  these 
concerns  should  be  satisfied  with  the 
new  definitions  of  "cropland."  A  fur- 
ther discussion  of  "cropland"  is  found 
under  the  definition  of  "historically 
used  for  cropland." 

Disturbed  area.  For  a  discussion  of 
the  definition  of  "disturbed  area,"  see 
the  preamble  for  "affected  area". 

Diversion.1.  This  term  is  used  in 
many  Sections  of  the  permits  and 
design  and  performance  standards  reg- 
ulations. It  is  defined  to  distinguish 
between  manmade  structural  diver- 
sions of  water,  which  the  Act  regu- 
lates, and  natural  changes  in  the  flow 
of  water. 

2.  A  few  comments  were  submitted 
which  recommended  that  the  defini- 
tion of  "diversion"  be  amended  to  spe- 
cifically Include  pumping.  The  recom- 
mended change  was  not  made  because, 
to  the  extent  that  pumping  acts  as  a 
mechanical  aid  to  moving  water 
through  or  to  a  structure.  It  is  covered 
by  the  existing  definition  of  "diver- 
sion." 

Doumslope.  A  commenter  suggested 
that  the  proposed  definition  excluded 
land  between  the  outcrop  and  the 
most  downslope  portion  of  the  mine. 
The  commenter  provided  neither  justi- 
fication nor  an  alternative.  OSM  be- 
lieves that  the  definition  is  clear  and 
includes  the  area  which  concerned  the 
commenter.  The  definition  is  changed 
from  the  proposed  regulations  by 
minor  editing  for  clarity. 

Economically  xnable  agricultural 
unit  A  commenter  wanted  to  add  a 
definition  of  economically  viable  agri- 
cultural unit,  which  would  t>e  based  on 
five  consecutive  years  of  economic  suc- 
cess. Such  a  definition  would  affect 
prime  farmland  and  alluvial  valley 
floors.  The  suggestion  was  rejected  be- 
cause it  would  base  the  potential  for 
protection  on  economics  and  circimti- 
vent  the  physical  criteria  for  deter- 
mining which  units  will  receive  the 
protection  afforded  by  the  Act. 

Eliminate.  A  commenter  proposed  a 
definition  for  "eliminate"  to  clarify  its 
usage  relative  to  highwalls  and  spoil 
piles.  The  commenter's  proposed  defi- 
nition suggested  that  the  conunenter 
was  really  addressing  the  regulatory 
requirements  for  elimination  of  high- 
wails  and  spoil  piles  which  are  ad- 
dressed in  Sections  816.102  and 
817.102.  Those  Sections  reflect  the 
statutory  and  Congressional  concern 


with  returning  mined  lands  to  their 
approximate  original  contour  and 
eliminating  highwalls.  Because  the 
substance  of  the  comment  swldressed 
regulatory  matters,  a  definition  of  the 
term  "eliminate"  has  not  been  added. 

Embankment  This  term  is  used  In 
many  sections  of  the  permits  and  per- 
formance standard  regulations.  The 
term  is  defined  to  distinguish  between 
natural  land  surfaces  and  man-made 
deposits  of  material  used  to  form 
dams,  levees,  or  foundations  for  roads 
or  railways. 

Ephemeral  stream.  This  term  is  de- 
fined to  distinguish  between  Intermit- 
tent streams  and  those  streams  which 
have  a  less  frequent  flow  of  water.  Or- 
dinarily, less  elaborate  provisions  for 
protection  of  the  latter  are  needed  to 
fulfill  the  mandate  of  the  Act  to  pro- 
tect the  hydrologlc  balance.  Compare 
Section  816.43  with  Section  816.44. 

Several  commenters  felt  that  the 
proposed  definition  should  be  changed 
because  the  30-day  flow  requirement 
was  difficult  to  determine.  The  techni- 
cal literature  supported  the  com- 
menter (Oary,  M.  et  al.  Glossary  of 
Geology,  American  Geol.  Inst..  1974, 
pp.  233).  The  Office  accepted  the 
change. 

The  final  regulation  added  a  phrase 
to  clarify  that  snow-melt,  without 
ground-water  discharge,  does  not 
make  a  stream  more  than  "ephemer- 
al." 

Essential  hydrologic  functions.  (1) 
This  important  term  is  defined  par- 
ticularly to  Implement  Section 
515(b)(10)  (P)  of  the  Act  through  Sec- 
tion 785.19(c)  to  (e)  and  Part  822  of 
the  alluvial  valley  floor  regulations. 

The  basis  for  this  definition  was  gen- 
erally Congress'  understanding  that 
the  essential  hydrologlc  fimctlon  of  al- 
luvial valley  floors  is  to  store,  collect, 
and  regulate  the  flow  of  water  and  to 
make  it  available  for  agricviltural  pur- 
poses. (See  H.R.  Rep.  No.  95-218.  95th 
Cong.  1st.  Sess.  at  111-112.  116-118 
(1977)).  The  detaUed  basis  for  the  defi- 
nition Is  as  follows: 

The  four  major  components  of  the 
essential  hydrologlc  functions  (collec- 
tion, storage,  regulation  and  availabil- 
ity) are  Intimately  interrelated  and  are 
a  part  of  the  hydrologlc  cycle.  The 
four  components  as  well  as  the  entire 
hydrologic  cycle  are  described  at: 

1.  Chow,  V.T..  1964.  Handbook  of 
Applied  Hydrology.  McGraw-Hill  Book 
Co.,  Inc..  New  York,  pages  1-2  to  1-5. 
.  2.  HJelmfelt.  A.T.,  Jr.,  and  Cassldy, 
J.J.  1975.  Hydrology  for  E3nglneers  and 
Planners.  Iowa  State  University  Press, 
pages  5  to  8. 

3.  Linsley,  R.K.,  Kohler,  M_A.  and 
Poulbus,  JX.H.  1949.  AppUed  Hydrol- 
ogy. McGraw-Hill  Book  Co..  Inc.,  New 
York,  pages  1  to  4. 

(2)  A  few  commenters  recommended 
that  the  definition  of  "essential  hydro- 


logic  fimctlons"  be  shortened  but 
retain  reference  to  "erosional  equilib- 
rium." The  comment  was  not  accepted 
because  the  definition  is  Important  to 
the  AVP  regulatory  scheme  as  a 
whole,  and  to  provide  maximum,  guid- 
ance as  to  what  are  considered  the  "es- 
sential hydrologic  functions." 

(3)  Other  commenters  felt  the 
phrase  "holding  moisture  in  soils" 
should  be  deleted  from  the  definltion, 
The  suggested  deletion  was  not  made. 
Water  holding  capacity  is  Important  to 
and  must  be  evaluated  with  respect  to 
the  role  that  a  given  soil  plays  in  deli- 
vering watei  to  the  root  zone  of  the 
plants.  It  Is  the  opinion  of  the  Office 
based  on  the  definition  of  alluvial 
valley  floors  in  30  CFR  701.5,  that  soil 
moisture  holding  is  Important  to  vege- 
tative growth  and  is  an  essential  hy- 
drologlc fimctlon  of  alluvial  valley 
floors. 

One  key  to  reestablishing  vegetative 
productivity  on  mined  alluvial  valley 
floors  lies  In  luiderstandlng  the  behav- 
ior of  the  hydrologic  sjrstems  before 
the  area  is  mined,  so  that  it  may  be  re- 
constructed using  information  derived, 
in  part,  from  the  study  of  the  soils  re- 
lationship to  the  saturated  materials 
below  the  soil  horizons  and  to  what 
extent  the  soils  themselves  may  act  as 
a  medlimi  to  store  water  or  to  act  as  a 
conduit  for  delivering  water  to  the' 
root  zone.  (See  for  example  Chow,  V. 
T.,  Handbook  of  Applied  Hydrology 
1964,  McGraw-Hill  Book  Company 
Chapters  6.  11.  12  and  13). 

The  conunenters  hinted  that  soil 
moisture  characteristics  are  to  be  con- 
sidered separately  from  alluvial  valley 
floors.  The  Office  agrees  these  charac- 
teristics should  be  considered  in  cases 
other  than  alluvial  valley  floors  but 
this  factor  cannot  logically  be  separat- 
ed from  the  hydrologlc  functions  of  an 
alluvial  valley  floor.  The  very  reason 
sublrrlgated  alluvial  valley  floors  are 
Important  to  the  West  is  because  the 
soil  moistiu-e  content  of  alluvial  sys- 
tems Is  not  directly  dependent  on  sea- 
sonal climatic  factors  as  suggested  by 
the  conunenter;  soil  moisture  is  pri- 
marily dependent  on  water  supplied 
by  the  alluviimi  below  the  solL  (See 
Hardaway,  J.E.,  Kimball.  D3.,  Lind- 
say, S.P..  Schmidt.  J..  Erickson.  L., 
March  1977.  Sublrrlgated  Alluvial 
Valley  Floors:  A  Reconnaissance  of 
Their  Properties  and  Occurance  on 
Coal  Resource  Lands  in  the  Interior 
Western  United  States  (U.S.  EPA, 
Region  VIII.  Denver,  Colo.);  Proceed- 
ings of  National  Coal  Association  and 
Bituminous  Coal  Research  Symposium 
in  Oct  1977,  pp.  61-136). 

(4)  A  commenter  felt  the  definition 
should  include  reference  to  wildlife. 
The  conunent  was  not  accepted  be- 
cause congressional  Intent  was  to  pro- 
tect agricultural  activities  associated 
with  alluvial  vaUey  floors  and  not  to 
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include  specifically  wildlife  In  that 
protection.  See  Section  701(1)  of  the 
Act. 

(5)  Another  conunenter  suggested 
the  definition  consider  the  role  of 
snow  and  ice  in  storing  water  as  it  may 
be  important  to  the  Northern  Great 
Plains  and  Alaska.  The  comment  is 
not  considered  pertinent,  since  snow 
and  ice  may  occur  in  upland  areas  and 
protected  slopes  which  have  not  been 
demonstrated  to  be  significant  to  allu- 
vial valley  floors.  As  the  commenter 
noted,  this  will  be  investigated  in  the 
Alaskan  Coal  Study,  if  pertinent  to 
Alaska,  consideration  can  be  given  in 
any  regulations  developed  pursuant  to 
Section  708  of  the  Act. 

(8)  A  commenter  also  wished  to  in- 
clude potential  agricultural  uses  in  the 
definition.  This  was  believed  redun- 
dant, as  this  factor  is  covered  in  the 
definition  and  the  definition  is  of 
functions  that  must  exist  regardless  of 
whether  the  area  is  used  for  agricul- 
tural activities  or  not.  The  corn- 
men  ter's  concerns  are  adequately  pro- 
tected by  Section  5lO<b)(5KA)  of  the 
Act  which  prevents  surface  coal 
mining  unless  it  can  be  demonstrated 
that  such  mining  will  not  preclude 
farming  except  where  the  acreage  in- 
volved is  so  small  as  to  be  of  negligible 
Impact  to  the  farms  agricultural  pro- 
duction. 

Excels  Spoil  A  commenter  felt  that 
a  definition  of  "excess  spoil"  should  be 
included  which  would  define  spoil  as 
excess  if  it  were  located  outside  of  the 
pit  areas  or  other  large  areas  from 
which  overburden  other  than  topsoil 
has  been  excavated.  The  comment  was 
aooepted  as  a  valid  concern  as  it  is 
often  desirable  to  have  spoil  placed  in 
a  controlled  stable  manner  even  if  it  is 
placed  adjacent  to  the  mine  workings. 
Confiision  has  been  exhibited  by  some 
who  have  construed  the  material 
placed  adjacent  to  mine  workings  as 
material  necessary  to  achieve  approxi- 
mate original  contour  and  therefore 
not  excess  spoil  requiring  controlled 
placement  regardless  of  its  position  on 
slopes  or  in  drainages.  In  lieu  of  in- 
cluding a  definition  of  Excess  Spoil, 
the  desired  result  was  accomplished  by 
adding  language  to  Section  81S.71  to 
achieve  the  same  result. 

Existing  structure.  See  the  Preamble 
for  30  CFR  701(llKe)  for  a  discussion 
of  the  definition  of  existing  structure. 
Farming.  A  commenter  felt  that 
"farming"  should  be  defined  the  same 
as  "agricultural  activities"  but  pertain- 
ing to  alluvial  valley  floors  only.  As 
the  only  use  of  the  term  "farming"  in 
the  regulations  is  in  Section  822.12(a) 
and  (b),  and  only  relative  to  alluvial 
valley  floors,  it  was  not  considered 
necessary  to  define  the  term.  Another 
commenter  recommended  that  a  defi- 
nition of  fanning  be  included  that  de- 
fines "farming"  as  economically  viable 


lUUS  AND  REGULATIONS 

agricultural  activitiea  Because  the 
term  farming  is  only  used  with  respect 
to  alluvial  valley  floors  such  a  defini- 
tion could  circumvent  the  intent  of 
Section  788.17  which  insures  the  Acts 
mandate  that  surface  coal  mining  and 
reclamation  operations  will  not  pre- 
clude farming  on  aUuvial  valley  floors; 
therefore  the  comment  was  rejected. 

Federal  program.  This  definition  is 
based  on  the  definitions  in  Section  701 
of  the  Act.  The  authority  for  a  com 
plete  Federal  program"  and  a  'partial 
Federal  program"  is  found  in  Sections 
102,  201,  501.  503.  504.  506.  521  and  522 
of  the  Act.  The  basis  and  purpose  of 
this  definition  are  explained  in  43  Fed- 
eral Register  41869-70  (September  18. 
1978). 

Flood  irrigation.  (1)  This  deflnlUon 
is  Intended  to  clarify  the  meaning  of 
the  term  as  it  is  used  in  the  definition 
of  alluvial  vaUey  floors  (Section  701(1) 
of  the  Act)  and  in  Section  785.19(c) 
and(d). 

The  basis  for  this  definition  is  Con 
greas"  intention  to  include  within  the 
definition  of  alluvial  valley  floors 
those  valley  floors  holding  a  stream 
which  are  or  can  be  supplied  by  water 
from  the  drainage  basin  In  which  the 
stream  lies,  and  excluding  those  valley 
floors  which  are  not  supplied  water  by 
either  subirrigatlon  or  surface  flows  in 
the  drainage  basin.  Specifically,  the 
Office  believes  Congress  Intended  to 
exclude  from  the  definition  of  alluvial 
valley  floors  those  valley  bottoms  con- 
taining unconsolidated  stream-laid  de- 
posits which  are  able  to  receive  suffi- 
cient water  to  support  agricultural  ac- 
tivities only  If  delivered  artiflcally 
from  sources  outside  the  drainage 
basin. 

(2)  A  commenter  suggested  a  defini- 
tion of  flood  irrigation  so  as  to  limit  it 
to  those  lands  which  are  2.5  meters  or 
less  above  the  stream  bed,  and  which 
require  no  human  intervention  for 
overbank  flow  to  occur.  The  net  effect 
of  this  definition  would  be  to  exclude 
rather  large  areas  which  are  alluvial 
valley  floors.  First,  because  they  would 
not  meet  the  commenter's  criteria  If 
land  areas  are  higher  than  2.5  meters 
above  the  stream  bed  even  though 
overbank  flow  occurs.  Second,  there  Is 
no  suggestion  in  the  legislative  history 
that  Congress  intended  to  exclude 
areas  irrigated  by  the  use  of  Instream 
diversion  structures  or  checkdams 
which  cause  overtiank  flows  thereby 
making  strcamflows  available  for  agri- 
cultural activities.  The  general  West 
em  practice  is  to  construct  devices  to 
maximize  the  use  of  any  flow  event. 
Furthermore,  the  Act  In  Section 
(701(1))  defines  aUuvlal  valley  floor  as 
locations  where  "...  water  availability 
is  sufficient  for  sublrrlgation  or  flood 
irrigation  agricultural  activities  ..." 
without  regard  to  the  limitation  sug- 
gested by  the  commenter.  Therefore, 


the  suggested  criteria  would  be  con- 
trary to  the  Act.  As  a  result  the  com- 
ment was  rejected. 

Fugitive  dust  Authority  for  this 
definition  is  found  in  sectlpns  102.  201, 
507.  508.  515  and  516  of  the  Act.  1. 
Commenters  suggested  the  need  for  a 
definition  of  "fugitive  dust"  similar  to 
EPAs  definition  at  40  CFR 
51.21(bK8).  The  Office  has  decided  to 
adopt  a  definition  of  fugitive  dust 
which  is  consistent  with  the  Intent  of 
the  Act  and  final  regulations  to  con- 
trol fugitive  dust  from  all  surface 
areas  affected  by  surface  coal  mining 
and  reclamation  operations. 

The  definition  further  clarifies  the 
implied  scope  of  the  term  provided  by 
the  fugitive  dust  control  measures 
listed  in  Sections  816.95(b)  and 
817.95(b). 

2.  The  Office  rejected  EPA's  defini- 
tion because  it  limits  fugitive  dust  to 
particulate  matter  uncontamlnated  by 
pollutants  resulting  from  Industrial 
activity.  EPAs  definition  also  does  not 
expressly  Include  fugitive  dust  from 
haul  roads.  Finally,  EPA's  definition  is 
used  In  conjunction  with  an  exemp- 
tion from  air  quality  review.  OSM's 
definition,  on  the  other  hand,  is  in- 
tended to  describe  the  coverage  of  the 
final  regulations  as  required  by  the 
Act.  It  is  emphasized,  however,  that 
the  fugitive  dust  definition  must  be 
read  bi  conjuctlon  with  the  permit  re- 
quir«nents  and  performance  stand- 
ards to  appreciate  the  precise  scope  of 
these  regulations. 

GroMslike  Plant*.  A  commenter  sug- 
gested a  definition  of  "grasslike 
plants."  The  Resource  Conservation 
Glossary,  Soil  Conservation  Society  of 
American.  1976.  p.  25g.  defines  grass- 
like plants  as  a  plant  that  resembles 
true  grasses,  for  example,  sedges  and 
rushes,  but  is  taxonomically  different. 
Since  these  species  commonly  occur. 
In  varying  amounts,  in  the  original 
plant  community,  the  Office  believes 
grasslike  plants  often  are  appropriate 
for  revegetation.  The  Office  also  rec- 
ognizes that  the  frequency  of  occur- 
rence of  grasslike  plants  on  a  site  may 
vary  due  to  use  or  abuse  of  the  origi- 
nal vegetation  of  the  site.  Thus,  the 
frequency  of  occurrence  of  grasslike 
plants  on  the  site  when  properly  man- 
aged should  be  considered  when  deter- 
mining success  of  revegetation.  Howev- 
er, no  definition  has  been  included  in 
these  rules.  The  term  is  not  used  In 
the  regulations  and  OSM  believes  the 
terms  which  are  used  are  broad 
enough  to  include  all  revegetation 
practices  permitted  under  the  Act. 

Groundwater.  1.  This  important 
term  Is  uaed  in  numerous  sections  of 
the  regulations  pertaining  to  protec- 
tion of  the  hydrologic  balance. 

X  A  commenter  felt  that  the  defini- 
tion of  groundwater  should  be 
changed    to    mean    the    "tension-free 


continuous  mass  of  water  below  the 
soil  surface."  Accepting  this  would 
have  led  to  confusion  and  would  have 
required  additional  definitions  of  "ten- 
sion-free" and  "continuous  mass."  Fur- 
thermore, this  change  would  not  nec- 
essarily clarify  the  term  for  the  gener- 
al public,  permittee  or  regulatory  au- 
thority. Thus,  the  comment  was  re- 
jected. Another  commenter  suggested 
using  an  unspecified  widely  accepted 
definition.  The  definition  In  the  regu- 
lations conforms  closely  with  the  term 
as  defined  In  common  usage  (see  Web- 
ster's New  Collegiate  Dictionary.  Mer- 
rlam  Webster  Co.,  page  508, 1977). 

Half-shrub.  Some  comments  s\igge8t- 
ed  that  half-shrubs  be  considered 
under  Sections  816.116  and  817.116. 
Since  this  term  is  commonly  used  in 
some  of  the  mining  provinces,  the  sug- 
gestion was  accepted  by  the  Office.  Ac- 
cordingly, a  definition  of  half-shrub 
has  been  added.  The  definition  comes 
from  "A  Glossary  of  Terms  Used  In 
Range  Management,"  American  Soci- 
ety of  Range  Management.  1974. 

Head-of-hoUow  JUL  1.  The  defini- 
tions of  head-of-hoUow  fill  and  valley 
fill  were  modified  to  describe  more  ex- 
plicitly the  slope  criteria  for  the  exist- 
ing terrain  at  the  fill  site. 

To  be  classified  as  either  a  head-of- 
hollow  fill  or  a  valley  fill,  the  slope  of 
the  steepest  section  of  existing  topog- 
raphy within  the  fill  site  must  be 
greater  than  20  degrees,  or  the  aver- 
age slope  of  the  profile  of  the  valley 
from  the  toe  of  the  fill  must  be  great- 
er than  10  degrees.  If  either  of  these 
two  criteria  are  exceeded,  then  the  fill 
is  classified  as  either  a  head-of-hollow 
or  a  valley  fill. 

Twenty  degrees  is  an  acceptable  test 
to  determine  steep  areas  in  which 
extra  precautions  with  spoil  disposal 
are  Justified  (see  Sec.  515(d)  of  the 
Act). 

Kentucky  regulations  require  the 
slope  of  the  existing  ground  at  the  toe 
of  all  fills  to  be  10  degrees  or  less  (see 
also  Skelly  and  Loy,  1977.  p.  II-3  and 
Huang,  1978,  p.  5). 

The  top  of  head-of-hollow  fills,  when 
completed,  must  be  at  the  same  eleva- 
tion as  the  adjacent  ridgeline  (see 
Greene  and  Rainy,  1976,  pp.  1-8). 

2.  Comments  were  received  regard- 
ing the  feasibility  of  placing  site  limi- 
tations on  these  structures,  especially 
when  done  so  by  definition.  Based  on 
seven  years  of  experience  of  the  West 
Virginia  Department  of  Natural  Re- 
sources. OSM  has  decided  to  allow 
head-of-hollow  fills  of  less  than 
250.000  cubic  yards,  when  associated 
with  contour  mining,  to  have  the  top 
elevation  of  the  fill  equal  to  the  coal 
seam  elevation.  For  further  discussion 
of  head-of-hollow  and  valley  fills,  see 
the  Preamble  for  Sections  816.71- 
816.74. 


lULES  AND  UOULATIONS 

HighvDoU.  No  comments  were  re- 
ceived on  this  term.  A  minor  editorial 
change  was  made  for  clarity.  The  defi- 
nition follows  cloeely  the  definition 
found  In  Grim.  E.  C.  and  Hill.  R.  D.,  at 
217.  1976;  Erosion  and  Sediment  Con- 
trol: Surface  Mining  In  the  Eastern 
U.S..  EPA-625/3-76-006.  p.  97. 

Historically  used  for  cropland.  The 
historical  use  clause  must  be  evaluated 
in  its  entirety,  "historically  used  for 
intensive  agricultural  purposes,"  be- 
cause of  the  all-encompassing  defini- 
tion of  cropland  and  its  relationship  to 
the  historical-use  period.  However,  for 
clarity  this  one  definition  will  be 
broken  down  Into  two  components:  (1) 
What  is  meant  by  Intensive  agricultur- 
al purposes  and  (2)  what  time  span 
should  be  considered  as  an  historical- 
use  period? 

"Intensity  of  agricultural  use"  refers 
to  the  amount  of  economic  Input,  less 
land  costs,  that  is  expended  to  produce 
a  crop.  Intensive  farming  is  farming  in 
which  a  comparatively  large  amount 
of  labor  and  working  capital  Is  used 
per  acre  of  farmland.  For  this  reason 
"Intensive  agricultural  purposes"  Is  de- 
fined to  mean  cropland  for  purposes  of 
the  Act,  Interim  regulations,  and  final 
regulations.  The  definition  of  cropland 
Is  discussed  above. 

The  Office  believes  that  the  intent 
of  the  Act  Is  to  protect  the  260  million 
acres  of  prime  farmland  soils  which 
have  a  demonstrated  cropland  use  and 
that  are  a  part  of  the  400  to  600  mil- 
lion acres  of  cropland  In  the  United 
States.  The  total  acreage  of  the  five 
cropland  classes  has  remained  relative- 
ly constant  since  1949,  a  peak  cropland 
year.  It  is,  therefore,  assumed  that 
nearly  all  prime  farmlands  would  have 
been  in  crop  production  for  some 
amount  of  time  since  1949.  As  a  restilt. 
the  historical-use  period  need  not 
extend  to  dates  prior  to  1949. 

The  alternatives  considered  for  the 
historical-use  period  as  a  result  of 
comments  were: 

1.  Choose  a  time  frame  of  20  years  or 
less  and  a  specified  nimiber  of  years 
within  that  time  (6  in  20.  14  In  20.  4 
years  prior,  10  year  history,  6  In  10,  7 
In  10,  1  in  2,  anytime). 

2.  Leave  definition  to  regulatory  au- 
thority or  other  State.  Federal,  or 
land  management  agency. 

3.  Historically  used  prior  to  the  Act. 
regulations,  permit  applications,  or 
date  of  purchase  for  mining  purposes. 

4.  Allow  for  flexibility  at  the  discre- 
tion of  the  reg\ilatory  authority. 

5.  Define  as  5  years  In  20  prior  to  the 
permit  application  as  included  In  the 
proposed  regulations. 

A  historical-use  period  of  10  years 
prior  to  the  permit  application  was 
suggested  by  many  commenters.  Indi- 
cating that  the  cropland  record  is 
readily  available  tnm  a  variety  of 
local  sources.  The  Office  agrees  that  a 
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minimum  10  year  historical-use  period 
prior  to  the  acquisition  of  the  land  for 
the  purpose  of  obtaining  a  mining 
permit  should  be  evaluated.  Because 
the  nimiber  of  cropland  acres  has  re- 
mained relatively  constant  since  1949 
and  these  have  been  peak  cropland 
years,  the  prime  farmland  resource 
that  Is  Intended  to  be  protected  by  the 
Act  should  have  been  In  crop  produc- 
tion since  that  time,  and  would,  there- 
fore, fall  within  this  time  period. 

Prime  farmland  used  as  cropland  for  • 
fifty  percent  or  more  of  the  historical- 
use  period  will  be  considered  as  prime 
farmland  historically  used  as  cropland. 
Fifty  percent  or  more  was  chosen  be- 
cause this  represents  the  predominant 
land  use  in  the  historical  period. 

Many  time  frames  were  s\iggested  by 
the  commenters  as  outlined  above. 
OSM  believes  that  cropland  data  for 
the  last  20  years  Is  not  readily  availa- 
ble in  all  prime  farmland  areas.  Data 
for  ten-year  period  would  be  more 
readily  available  from  local  records 
and  other  recognized  sources.  Howev- 
er, the  period  may  be  extended  to  In- 
clude more  years  at  the  discretion  of 
the  regiilatory  authority.  A  historical- 
use  period  of  less  than  10  years  was 
dismissed  because  it  was  felt  that  a 
land  use  history  of  less  than  10  years 
would  not  fully  establish  a  land  use 
history.  A  predominant  cropland  use 
within  those  10  years  was  felt  to  be 
sufficient  to  establish  a  cropland  use. 
Therefore,  five  years  or  more  was  se- 
lected. 

The  definition  of  historical  use  must 
be  imlform  across  all  coal  producing 
regions  to  prevent  an  imf  air  advantage 
for  some  regions.  For  this  reason,  the 
second  alternative  was  rejected. 

It  is  necessary  to  establish  a  date 
from  which  the  historical  period  must 
be  measured.  The  periods  prior  to  the 
Act.  regulations,  permit  application 
and  the  date  of  land  purchase  for 
mining  purposes  have  been  suggested. 
The  dates  of  the  Act,  regulations,  or 
permit  application  are  rejected  be- 
cause they  may  not  truly  represent 
the  historical-use  period  of  the  land. 
The  years  prior  to  the  date  of  the  land 
purchase  would  better  represent  a 
prime  farmland  historical  use.  because 
it  would  not  be  Influenced  by  the 
mining  activity.  Once  land  is  pur- 
chased for  mining.  It  is  not  likely  that 
the  owner  will  Initiate  prime  farmland 
use. 

B4any  variations  of  the  historical  use 
period  have  been  suggested.  A  com- 
menter claimed  that  local  farming 
conditions  vary  considerably  from 
region  to  region  and  are  heavily  de- 
pendent upon  the  local  economy, 
market  conditions,  and  government 
regulations.  The  regulatory  authority 
may  want  to  extend  the  historical  use 
period  to  Include  prime  farmlands  im- 
portant to  the  State  or  local  economy. 
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but  have  not  been  used  u  cropUmd  for 
the  5  In  10  year  mlnimura  period.  The 
final  definition  reflects  the  State  regu- 
latory authority's  latitude  to  designate 
prime  farmlands  baaed  upon  a  longer 
historical  period  to  Include  more  crop- 
land under  the  historical -uae  provisons 
but  are  not  Intended  to  exclude  any 
lands  from  the  minimum  criterion  of  5 
years  In  10.  This  provision  is  irtcluded 
because  of  the  potential  for  prime 
cropland  to  be  taken  out  of  cropland 
use  for  more  than  5  years  In  10  due  to 
ownership  circumstances  which  do  not 
relate  to  the  capability  of  the  land  to 
produce  crops  (such  as  retirement,  wi- 
dowed, litigation).  However,  such  land 
Is  clearly  prime  farmland  in  temporary 
retirement  and  definitely  part  of  the 
prime  farmland  resource  addressed  in 
the  Act. 

The  proposed  regulations  required  a 
historical -use  period  of  any  5  years  in 
the  20  year  period  prior  to  the  permit 
application.  The  5  years  in  30  criterion 
was  dismissed  in  the  discussion  under 
alternative  1.  Because  the  Office  has 
adopted  a  more  precise  definition  of 
cropland,  the  long-term  rotation  of 
crops  is  Included  as  It  was  in  the  pro- 
posed rules. 

A  historical-use  period  of  any  five 
years  of  cropland  use  within  the  10 
years  preceding  the  date  of  purchaae 
of  the  land  for  the  purpose  of  minfcij 
will  be  considered  historically  used  for 
cropland.  This  5  in  10  year  criterion 
may  be  extended  to  include  more 
years  of  cropland  history  only  to  In- 
crease the  prime  farmland  acreage  to 
be  preserved:  however,  this  extension 
of  the  land  use  history  is  not  to  go 
beyond  ld49. 

Hydroiofftc  balance. 

1.  This  term  is  based  on  the  under- 
standing of  the  term  as  utUlzed  by  the 
Congress.  See  H.R.  Rep.  No.  95-218. 
B5th  Cong.,  Ist  Sess..  at  107-108 
(1977). 

2.  A  commenter  felt  that  the  pro- 
posed definition  of  hydrologic  balance 
•houJd  be  adjusted  to  emphasize  that 
"hydrologic  balance "  is  rarely,  if  ever, 
static,  but  rather  Is  a  dynamic  equilib- 
rium of  the  hydrologic  system.  The 
comment  was  accepted  as  the  addition 
wUl  serve  to  clarify  congressional 
Intent.  H_R.  Rep.  No.  95-218  rupru.  at 
107-108. 

Hydrolooic  reffime.  One  commenter 
suggested  that  the  proposed  definitUn 
should  be  altered  to  focus  on  changes 
in  the  hydrologic  cycle  caused  by  the 
local  environment.  It  Is  implicit  that 
changes  In  the  cycle  due  to  the  'local 
environment "  would  change  the  local 
hydrologic  regime.  The  suggestion  was 
rejected  in  favor  of  a  definition  corre- 
sponding to  general  usage.  Webster's 
New  Collegiate  DlcUonary.  1977,  at 
973  defines  'regime  "  as  "the  charac- 
teristic behavior  or  orderly  procedure 
of  a  natural  phenomenon  or  process." 


Imminent  danger  to  the  health  and 
tajety  of  the  public  A  few  commenters 
suggested  changes  in  the  definition  of 
-'imminent  danger  to  the  health  and 
safety  of  the  public"  The  suggestions 
were  rejected  because  the  definition  is 
statutory  language  and  the  com- 
menters provide  no  basis  by  which  to 
change  it. 

Impoundment  A  ooinmenter  sug- 
gested that  the  word  "closed"  be  elimi- 
nated from  the  definition  of  "im- 
poundment" since  a  closed  basin  is  ter- 
minology that  usually  applies  to  areas 
from  which  there  is  no  discharge. 
OSM  has  rejected  this  suggestion  and 
the  definition  Is  Included  as  proposed. 
Closed  basin,  as  It  is  used  In  this  defi- 
nition, denotes  a  tMsin  from  which  the 
normal  runoff  flow  is  restricted  so 
that  it  will  not  freely  flow  out  of  the 
basin.  This  restriction  will  cause  the 
rimoff  water  to  back  up  in  the  basin 
but  does  not  preclude  controlled  flow 
from  leaving  the  basin. 

In  situ  processes.  No  comments  were 
received  on  the  definition  of  this  term. 
It  is  changed  by  minor  editing  from 
that  of  the  proposed  regulations. 

Intermittent,  perennial,  and  ephem- 
eral streams.  1.  These  terms  are  adopt- 
ed, first,  to  distinguish  continuously  or 
nearly  continuously  flowing  streams 
from  ephemeral  streams,  because  dif- 
ferent regulatory  controls  are  needed 
to  protect  these  two  categories. 
Second,  the  terms  are  defined  to  dis- 
tinguish continuously  from  nearly 
continuously  flowing  streams.  Sub- 
stantial comments  were  received  on 
these  definitions.  For  clarity.  Intermit 
tent  and  perennial  streams  are  defined 
In  separate  Paragraphs  in  the  final 
rules. 

2.  Commenters  suggested  changes  In 
the  proposed  definition  of  intermit- 
tent stream.  OSM  considered  three  al- 
ternatives to  the  one-month  continu- 
ous flow  criterion  of  the  proposed  rule 
and  various  combinations  of  those  al- 
tematlvec:  (a)  flow  for  at  least  six 
months:  (b)  a  drainage  area  of  one 
square  mile  or  more;  (c)  stream  below 
the  local  water  table  at  some  time 
during  the  year.  OSM  has  amended 
the  definitions  of  both  "ephemeral 
stream"  and  "intermittent  stream" 
based  on  the  coocems  expressed  in 
these  comments. 

(a)  A  one-square  mile  watershed  con- 
cept was  adopted  for  Intermittent 
stream,  because  at  least  two  states  (Al- 
abama. Illinois)  have  found  It  easy  to 
administer  and  apply  Further,  even 
for  arid  regions,  a  stream  draining 
that  much  land  has  the  potential  for 
flood  volumes  that  necessitate  applica- 
tion of  the  stream  channel  diversion 
criteria  of  Sections  816.44  and  817.44. 
(See  Unsley.  R.  K.  et  al.  1975.  Hydrol- 
ogy for  Engineers.  McOraw-HUl,  pp. 
144-146.) 


(b)  oeM  alao  adopted  the  cHterla 
that  a  stream  be  "intermittent",  if  It 
lies  below  the  water  table  for  some 
part  of  the  year  and  receives  flow 
from  groundwater  discharge  as  well  as 
surface  discharge.  These  criteria  rec- 
ognize that,  even  on  small  drairmge 
areas,  climate  and  ground  water  char- 
acteristics can  produce  a  stream  with 
suifficient  flow  potential  to  require 
special  handling  for  diversions  and 
other  purposes.  (See  Chow.  V.  T..  1964. 
Handbook  of  Applied  Hydrology. 
McOraw  Hill,  pp.  21-35  on  discussions 
of  watershed  size  to  nmoff ). 

(c)  The  determination  of  whether  a 
stream  bed  lies  below  the  local  water 
table  for  "some  part  of  the  year"  must 
be  made  by  a  qualified  expert  where  It 
is  not  clear  whether  the  stream  re- 
ceives groundwater  discharges.  The 
determination  is.  for  example,  applica- 
ble where  the  stream  flows  for  several 
days  or  longer  after  all  snow  is  gone  or 
after  the  last  rain.  OSM  did  not  speci- 
fy a  "one  day"  flow  for  this  criterion. 
Instead,  the  regiilatory  authority  Is 
given  latitude  to  make  a  reasonable 
Judgment  about  whether  stream  dis- 
charge Is  a  result  of  the  stream  bed 
being  below  the  local  water  table. 

(d)  A  six-month  flow  criterion  was 
rejected,  because  It  did  not  relate  to 
the  purpose  of  any  performance  stand- 
ard requirement  of  the  Act. 

(e)  The  definition  of  "Intermittent 
stream"  that  OSM  adopted  is  slightly 
different  from  part  of  the  definition  of 
"Intermittent  stream  "  recommended 
in  a  comment  from  the  D.S.  Geological 
Survey.  In  USOS.  I960.  Water  Supply 
Paper  No.  1541 -A.  p.  18.  the  term  was 
defined  to  Include  streams  receiving 
flow  ".  .  .  from  some  surface  source 
such  as  melting  snow  In  mountainous 
areas  .  .  .'  The  OSM  definitions  are 
better  for  the  purposes  of  the  per- 
formance standards,  because  a  stream 
otherwise  "ephemeral"  is  not  less  so 
merely  because  it  flows  in  response  to 
snow-melt. 

3.  The  "ephemeral  stream"  defini- 
tion has  l)een  modified  to  include 
flows  caused  only  by  melting  ice  and 
snow,  so  there  Is  no  need  to  Include 
reference  to  that  In  the  definition  of 
'intermittent  stream."  The  Office  rec- 
ognizes that,  under  the  originally  pro- 
posed definition  of  ephemeral  stream, 
any  drainage  In  a  coal  region  subject 
to  heavy  winter  snow  cover  might  flow 
continuously  for  more  than  30  days 
during  the  melt  period  and  risk  being 
mlsidentifled  as  an  Intermittent 
stream,  even  where  the  flow  was  of 
such  small  magnitude  that  the  Office 
would  not  Intend  application  of  the 
stream  channel  diversion  Sections 
(818.44;  817  44).  However,  if  snow-melt 
flows  are  large  and  of  long  duration, 
the  drainage  channel  may  well  be 
below  the  local  water  table  or  may 
have  flowed  for  such  a  length  of  time 


that  a  biological  community  (see 
816.57  and  817.57)  will  have  developed 
in  the  streams.  In  those  cases  the 
stream  will  not  be  classified  as  ephem- 
eral. Classification  will  be  made  at  the 
time  of  permit  application  based  on 
collected  data  and  probable  conditions 
for  the  life  of  the  mine.  This  should 
help  to  separate  out  unusual  wet  or 
dry  periods  that  may  confound  aver- 
age rainfall  and  runoff  conditions. 

4.  The  term  "perennial  stream"  In 
the  final  regulations  is  based  on  a  defi- 
nition of  that  term  in  U.S.  Oeological 
Survey,  1960.  supra,  pg.  18. 

Land  use.  The  concept  of  land  use 
appears  in  three  principal  places  in 
the  Act.  Section  515<bK2)  requires  the 
operator  to  restore  the  affected  area 
to  a  condition  capable  of  supporting 
the  uses  which  the  land  was  capable  of 
supporting  prior  to  any  mining,  or  to 
higher  or  better  uses.  Section  515(c)  of 
the  Act  provides  that  a  variance  from 
the  requirement  to  restore  to  original 
contour  may  be  obtained  In  a  moun- 
taintop  removal  operation.  Postmining 
land  uses  permitted  are  industrial, 
commercial,  agricultural,  residential  or 
public  facility  (including  recreational 
facilities).  Similarly,  a  variance  may  t>e 
obtained  in  steep  slope  mining  (Sec- 
tion 515(e)).  The  permissible  postmin- 
ing uses  under  this  variance  are  indus- 
trial, commercial,  residential  or  public 
use  (Including  recreational  facilities). 

Several  conunenters  suggested  that 
the  number  of  land  use  categories  be 
reduced.  Some  suggested  that  the  only 
categories  defined  be  agricultural  and 
natural  resources,  residential,  industri- 
al and  commerciaL  Others  suggested 
that  only  three  uses  should  t>e  de- 
fined—agricultural and  natural  re- 
sources, residential  and  Industrial. 
Several  felt  that  a  reduced  number  of 
land  uses  categories  would  be  ade- 
quate to  protect  public  and  govern- 
mental interests.  A  few  recommended 
using  broad  categories  and  stated  that 
existing  zoning  plans  are  not  based  on 
definitions  as  specific  as  those  used  in 
the  regulations.  In  connection  with  its 
general  consideration  of  these  com- 
ments, the  Office  considered  several 
approaches  which  might  be  taken  in 
defining  land  use.  Four  alternatives 
were  considered:  (1)  define  only  those 
five  categories  of  land  use  necessary 
for  variance  determinations  under  Sec- 
tions 515(c)  and  515(e)  of  the  Act;  (2) 
provide  criteria  only  on  the  issue  of 
what  constitutes  a  higher  or  better  use 
(Section  515(bH2))  and  equal  or  better 
economic  or  public  use  (Section 
515(c)(3)  and  515<eK3));  (3)  develop 
two  separate  definitions  of  land  use 
categories  resultii^t  in  one  set  for  de- 
termining higher  or  better  uses  and  a 
second  set  for  defining  proposed  land 
uses  in  connection  with  the  variances 
from  approximate  original  contour, 
and  (4)  define  a  number  of  land  use 


categcMles  and  make  the  definitions 
applicable  to  variance  determinations 
as  well  as  to  decisions  on  higher  or 
better  use  under  one  set  of  criteria  in 
Sections  816.133  or  817.133. 

The  Office  believes  that  a  regulat«H7 
program  in  the  form  of  either  of  the 
first  three  alternatives  will  result  in 
inconsistency  of  application  of  these 
regulations  and  thus  inconsistency  in 
land  use  decisions  under  the  Act.  Fur- 
thermore, the  Office  believes  that  nei- 
ther of  the  first  three  alternatives  can 
accomplish  one  of  the  principal  pur- 
poses of  the  Act— that  the  potential 
utility  of  mined  areas  for  a  variety  of 
purposes  be  maintained  or  enhanced. 
(S.  Rept.  95-128.  95th  (Dong.,  1st  Sess., 
76-77,  124  (1977);  S.  Rept.  93-402.  93rd 
Cong..  Ist  Seas.,  60,  (1973).)  The  Office 
has  adopted  the  fourth  alternative,  be- 
lieving that  it  offers  sufficient  flexibil- 
ity to  operators  and  regulatory  au- 
thorities and  Insures  adequate  regula- 
tory control  over  land  use  decisions. 

In  connection  with  the  specific  com- 
ments directed  at  the  fifteen  catego- 
ries in  the  proposed  regulations,  the 
Office  considered  the  following  alter- 
natives: (1)  reduce  the  numt>er  of  cate- 
gories and  Include  only  those  common- 
ly used  by  State  and  local  planning  au- 
thorities: (2)  change  the  terms  and 
definitions  to  match  those  commonly 
used  by  planning  authorities;  (3)  con- 
solidate the  categories  to  more  clearly 
reflect  those  used  in  the  initial  pro- 
gram and  to  represent  the  minimum 
list  that  would  meet  the  requirements 
of  the  Act;  and  (4)  make  ik>  change  in 
the  regulations  as  proposed. 

Reducing  the  categories  to  those 
commonly  used  by  State  and  local  gov- 
ernments or  changing  the  definitions 
to  match  those  used  by  planning  au- 
thorities does  not  provide  an  appropri- 
ate breakdown  for  determining  when  a 
determination  of  a  higher  or  better 
land  use  is  required  because  of 
changes  resulting  from  mining.  For 
the  purposes  of  the  regulations, 
higher  or  better  land  use  is  deter- 
mined on  a  site-by-site  basis  by  the  In- 
dividual landowner  or  manager  and 
the  regulatory  authority,  and  not  as 
traditionally  interpreted  by  local 
zoning  commissions  or  boards. 

The  third  alternative  was  selected 
and  the  definitions  were  revised  and 
consolidated.  Fish  and  Wildlife  habi- 
tat was  revised  to  make  it  clear  that  it 
is  a  permitted  use.  Cropland,  pasture- 
land  and  graringland  were  not  com- 
bined since  each  is  a  separate  and 
viable  agricultural  use. 

"Orazlngland"  as  defined  in  the  land 
use  categories  is  intended  to  encom- 
pass rangeland  uses.  However,  It  is  also 
necessary  specifically  to  define  "range- 
land"  (see  discussion,  infra)  in  coiuiec- 
tion  with  other  regulations  (see  Sec- 
tions 785.19  and  822.12.  for  example). 
The  definition  of  grazlngland  here  ii 


intended  for  use  In  determining 
whether  or  not  an  alternative  post 
mining  land  use  will  result  from  the 
surface  coal  mining  and  reclamation 
operations. 

The  definition  of  developed  water 
resources  was  retained  to  enable  the 
regulatory  authority  to  control  perma- 
nent impoundments.  (Under  Sections 
816.49  and  817.49,  permanent  im- 
poundments are  prohibited  unless. 
inter  alia,  such  impoundments  are 
suitable  for  the  approved  postmining 
land  use).  "Undeveloped  land"  was  re- 
vised in  order  to  avoid  land  use  deter- 
minations which  involve  undeveloped 
land  areas  which  might  otheraise  t>e 
interpreted  as  fitting  in  one  of  the 
other  nine  categories.  The  Office  be- 
lieves the  revised  definitions  should 
facilitate  designation  of  use  activities 
that  reflect  different  land  manage- 
ment practices  or  intensities  of  use 
and,  therefore,  require  approval  of  the 
alternative  postmining  land  uses. 

A  few  commenters  suggested  that 
this  Section  state  that  the  alternative 
lazul  use  prcxsedures  do  not  apply 
where  the  proposed  postmining  land 
use  is  identical  to  the  premlning  land 
use.  While  correct,  the  Office  believes 
that  adding  this  language  is  unneces- 
sary. However,  the  Office  has  revised 
the  Introductory  paragraph  of  "land 
use"  to  make  It  dear  that  changes 
from  one  of  the  stated  categories  to 
another  constitutes  an  alternative 
land  use  which  must  be  approved  by 
the  regvilatory  authority  under  Sec- 
tions 816.133  or  817.133. 

Stxae  commenters  suggested  adding 
the  words  "within  the  permit  area"  in 
the  introductory  paragraph  in  order  to 
specify  the  area  for  which  a  land  use 
should  be  determined.  The  Office  also 
considered  addition  of  the  words 
"within  the  mine  plan  area"  In  connec- 
tion with  this  comment.  The  effects  of 
land  use  changes  may  be  apparent  in 
the  mine  plan  or  permit  areas  as  well 
as  in  adjoining  areas.  Since  the  pur- 
pose of  the  land  use  definitions  is  only 
to  delineate  categories  of  use  activities 
and  the  descriptions  of  proposed  uses 
required  by  Sections  780.23  and  784.14 
are  related  to  the  proposed  permit 
area,  it  was  felt  that  no  change  in  the 
definitions  was  required. 

These  commenters  also  raised  the 
issue  of  permit  area  or  mine  plan  area 
in  light  of  the  question  of  "not  know- 
ing whether  to  use  one  acre,  two,  ten 
or  whatever"  as  the  resolution  of  cate- 
gory area  delineation.  In  practice,  land 
use  categories  will  only  t>e  used  to  de- 
termine If  the  postmining  use  has 
changed  from  the  pretnlning  use.  A 
different  or  alternative  use  occurs 
when  any  change  of  use  occurs.  Since 
all  land  uses,  regardless  of  area  cover- 
age, are  to  be  categorized,  differentiat- 
ing between  primary  and  secondary 
will  not  add  substantively  to  the  inf  or- 
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matlon  needed  to  make  this  decision. 
Therefore,  the  requirement  In  the  pro- 
posed regulations  of  "when  combined 
uses  are  designated.'  one  land  use  shall 
be  identified  as  primary  and  one  or 
more  others  designated  as  secondary 
land  uses"  has  been  deleted. 

Some  commenters  suggested  that 
ambiguous  wording  in  the  definition 
of  cropland  could  be  construed  to 
mean  that  land  which  is  completely 
separated  from  a  farming  facility  is  in- 
cluded within  the  definition.  The  In- 
tended meaning  was  to  have  related 
activities  included  within  the  defini- 
tion If  they  are  adjacent  to  and  an  In- 
tegryl  part  of  the  operation.  Clarifying 
langxiage  and  examples  of  related  ac- 
tivities have  been  added  to  cropland, 
and  to  other  definitions  where  appro- 
priate. 

Some  commenters  suggested  revi- 
sions to  the  definition  of  cropland  so 
that  terms  with  commonly  accepted 
meanings  were  used.  One  also  suggest- 
ed replacing  the  definition  of  ciiltivat- 
ed  crops  with  "cropland."  The  Office 
agrees  that  terms  such  as  row  and 
small  grain  crops  are  commonly  ac- 
cepted terminology  and  these  changes 
have  been  made  in  both  definitions.  A 
separate  definition  of  cropland  is  nec- 
euary  for  the  regulations  relating  to 
prime  farmland  (e.g..  Part  823).  The 
definition  of  cropland  here  Is  Intended 
for  use  In  determining  whether  or  not 
an  alternative  postmining  land  use  wUl 
result  from  the  surface  coal  mining 
and  reclamation  operations. 

Some  commenters  s\iggested  revising 
the  definition  of  forestry  by  referring 
to  a  percentage  of  plant  or  tree  cover. 
OSM  considered  the  following  alterna- 
tives: (1)  no  change;  (2)  adopt  the  U.S. 
Forest  Service  definition  of  forest 
land;  (3)  adopt  tlie  Department  of  Ag- 
riculture (USDA)  definition;  (4)  com- 
bine the  existing  definition  with  the 
USDA  definition.  The  Forest  Service 
and  USDA  definitions  do  not  reflect 
use  or  management  but  Instead  define 
forest  land  as  a  lype  of  plant  cover. 
This  limited  definition  was  not  accept- 
ably for  the  land  use  determinations 
required  under  the  Act.  Combining 
the  USDA  definition  with  the  pro- 
posed regulation  resulted  in  a  compre- 
hensive definition  that  combined  the 
concepts  of  use  and  management  as 
well  as  plant  cover,  however,  the 
Office  did  not  believe  that  the  addi- 
tional wording  directed  toward  the 
percentage  of  canopy  cover  provided  a 
more  substantive  definition.  There- 
fore, no  change  was  made  as  a  result 
of  these  comments. 

A  few  commenters  suggested  a 
change  to  the  defliUtion  of  grazing- 
land  so  as  not  to  exclude  those  areas 
where  Introduced  species  are  being 
used  in  certain  grazing  management 
plans.  Alternatives  considered  were: 
(1)  no  change;  (2)  Include  the  terms 
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"or  introduced"  vegetation  and  change 
the  wording  to  Identify  grazlngland  as 
consisting  of  "principally  native 
grasses."  If  grazing  is  practiced  where 
Introduced  species  are  planted,  the 
area  should  be  categorized  as  pasture- 
land  or  land  occasionally  cut  for  hay. 
As  a  result,  the  suggested  change  was 
not  adopted.  However,  to  avoid  confu- 
sion over  the  land  uses  of  grazing  in- 
digenous plant  species  and  pasturing 
of  Introduced  plant  species,  the  cate- 
gory of  pasture  land  or  land  occasion- 
ally cut  for  hay  has  been  revised  to  re- 
flect the  difference  between  these  two 
forms  of  management. 

Some  commenters  suggested 
changes  to  the  definition  of  undevel- 
oped land.  Some  suggested  that  the 
definition  be  revised  to  read  ".  .  .  not 
presently  used,  improved,  or  man- 
aged ..."  Others  suggested  referenc- 
ing a  four-year  period  to  prevent  con- 
fusion between  Idle  land  and  land  in- 
volved in  crop  rotation.  OSM  consid- 
ered these  alternatives  as  well  as  the 
alternative  of  no  change.  The  Office 
believes  addition  of  language  relating 
to  unimproved  land  Is  unnecessary  be- 
cause  this  concept  Is  Included  In  the 
term  "undeveloped."  The  Office  has 
revised  this  Section  In  response  to  the 
second  set  of  comments  to  Include 
land  which  has  reverted  to  a  natural 
state.  Crbt>l*nd  which  is  In  rotation 
but  has  not  reverted  to  a  natural  state 
would  be  Included  within  the  defini- 
tion of  "cropland." 

MacroinverUbra.te  bioloffical  com- 
munity. The  definition  of  this  phrase 
was  proposed  In  order  to  use  it  as  an 
Identifier  for  streams  to  which  the 
stream  channel  diversion  and  (816.44; 
817.44)  buffer  zone  provisions  (816.57; 
817.57)  apply.  Since  the  only  use  of 
the  term  in  the  final  rules  is  for  the 
buffer  zone  regulations,  the  Office  re- 
moved the  definition  from  Section 
701.5  and  used  it  in  a  slightly  modified 
form  In  Sections  816.57  and  817.57.  For 
further  discussion  of  the  terms  see  the 
preamble  to  those  sections. 

Matenal  damage.  A  commenter  sug- 
gested that  this  term  t>e  defined  for 
purposes  of  subsidence.  However,  the 
Office  believes  it  is  not  necessary  to 
define  the  term  for  subsidence  pur- 
poses In  these  rules.  Additional  defini- 
tions may  be  Included  in  State  or  Fed- 
eral programs.  If  appropriate. 

MateriaUy  damage  voater  Quality  or 
quantity.  (1)  This  definition  is  intend- 
ed to  clarify  the  meaning  Qf  the  term 
as  it  is  used  in  Section  51(KbK5KB)  of 
the  Act.  and  Sections  785.19<3Kll)  and 
(3).  and  822.12(c)  of  the  regulations 
governing  mining  on  alluvial  valley 
floors.  It  Is  not  intended  to  define 
"material  damage  to  hydrologic  bal- 
ance outside  permit  area"  as  used  in 
Section  51(KbK3)  of  the  Act  except  to 
the  extent  that  provision  Is  relied 
upon   as  authority   for   applying   the 


"materially  damage"  prohibition  to 
areas  of  alluvial  valley  floors  which 
are  not  significant  to  farming,  or 
which  provide  negligible  support  for 
farm  production,  and  which  are  out- 
side the  permit  area  of  a  proposed  or 
permitted  operation.  The  definition  is 
adopted  under  authority  of  Sections 
102.  201.  501.  503.  504.  507.  508.  510. 
515.  516.  and  517  of  the  Act. 

As  used  in  Section  785.19(eKl).  the 
defined  term  Is  not  reproduced  exactly 
as  It  appeared  In  Section  701(5)  of  the 
proposed  rules;  the  "or"  is  changed  to 
an  "and."  This  change  was  made  in 
order  to  assure  the  proper  meaning  of 
the  term  as  used  In  the  context  of  the 
sentence  constructed  at  Section 
785.19<eKlKll).  The  referenced  sen- 
tence Is  not  Intended  to  follow  the 
structure  of  the  sentence  at  Section 
510<bK5)  of  the  Act.  but  to  clarify  an 
ambiguity  which  arises  out  of  the  use 
of  a  double  negative  In  the  opening 
clauses  of  the  sentence.  As  drafted, 
the  congressional  language  might  be 
read  as  allowing  an  operation  to  pass 
the  test  of  Section  510<bK5)  and  re- 
quire a  permit  to  issue  if  either  Para- 
graphs (bK5XA)  or  (bK5KB)  are  met. 
but  not  as  requiring  that  the  tests  of 
both  Paragraphs  (A)  and  (B)  must  be 
met.  The  legislative  history  Indicates 
that  this  was  not  the  intended  reading 
of  the  "or"  between  Paragraphs  (A) 
and  (B).  and  that  the  drafters  intend- 
ed that  both  tests  be  applied.  Howev- 
er, in  order  to  avoid  the  syntactic  am- 
biguity, the  Office  changed  the  "or"  In 
the  defined  term  to  "and"  In  the  con- 
text of  Paragraph  (eKIKli)  so  as  to 
make  clear  the  regulatory  authority 
must  find  that  the  operation  will  not 
materially  damage  both  quality  and 
quantity,  and  that  if  either  would  be 
damaged,  then  the  permit  would  need 
to  be  denied. 

(2)  The  definition  of  "materially 
damage  the  quantity  or  quality  of 
water"  as  proposed  covered  all 
changes  in  the  quality  or  quantity  of 
surface  or  ground  waters.  This  could 
t>e  construed  to  be  any  change  of  any 
measure  of  quality  or  quantity  with- 
out regard  to  its  consequences.  Of  the 
comments  received  on  this  point  the 
following  alternatives  were  suggested: 
modify  the  definition  to  apply  to  det- 
rimental changes";  limit  It  to  "ad- 
verse" changes;  use  the  concept  of  "re- 
ducing the  capability  of;"  use  the 
phrase  "substantially  and  adversely;" 
limit  it  to  changes  "precluding  farm- 
ing." qualify  it  to  allow  beneficial 
changes,  and  substitute  "measurable 
degradation"  for  "change."  The  com- 
ments are  correct  In  their  assessment 
that  the  proposed  definition  in  Section 
701.5  is  too  restrictive;  thus  the  defini- 
tion included  in  Section  786.17(dXl)  of 
the  proposed  regulations  was  used  to 
reflect  more  accurately  what  la  meant 
by  the  term. 


P  Dbatt  IU-101 

Mine  plan  area.  See  preamble  for  af- 
fected area. 

Moist  bulk  density.  (1).  This  term 
has  been  added  to  Section  701.5.  in  re- 
sponse to  numerous  comments  re- 
ceived on  the  prime  farmland  soil  re- 
construction performance  standards 
regulations  (Pari  823).  which  suggest- 
ed use  of  moist  bulk  density,  rather 
than  soil  permeability,  as  the  best  in- 
dicator of  soil  compaction.  The  Of- 
fice's explanation  for  accepting  these 
comments  Is  set  forth  at  the  preamble 
below  for  Sections  785.17  and  823.14. 
Legal  authority  for  defining  the  term 
is  section  102,  201.  501.  503.  504.  506. 
507.  508.  515.  and  516  of  the  Act. 

(2)  The  term  Is  defined  on  the  basis 
of  technical  criteria  specified  in  USDA, 
Soil  Survey  Investigations  Report  No. 
1.  "Soil  Survey  Laboratory  Methods 
and  Procedures  for  Collecting  Soil 
Samples."  SOS  1972  (Revised)  pp.  14- 
16.  However,  It  should  be  noted  that 
under  Section  785.17(b)  (3)  alternative 
methods  for  estimating  moist  bulk 
densities  may  be  authorized  in  particu- 
lar circumstances,  in  which  event  the 
definition  in  SecUon  701.5  will  not 
apply. 

Mulch.  Several  commenters  argued 
that  the  regulations  should  contain 
wording  that  defined  "mulch"  as  in 
Section  715.20(d)  of  the  initial  regula- 
tions. Another  conunenter's  suggestion 
that  mulch  be  defined  In  the  final  reg- 
ulations was  accepted  in  701.5.  Com- 
menters pointed  out  that  the  lack  of 
definition  for  mulch  could  preclude 
use  of  chemical  soil  stabilizers  which 
may  be  superior  to  vegetative  residues 
as  mulch.  In  addition,  as  one  com- 
menter suggested,  the  objective  of 
mulching  Is  to  promote  establishment 
of  vegetation,  enhance  water  retention 
capabilities  of  the  soil,  and  decrease 
erosion  effects  of  wind  and  water. 
These  regulations  contain  a  definition 
for  mulch  which  makes  it  clear  that 
many  types  of  mulch  are  suitable. 
(See.  e.g..  USEPA.  1976,  Erosion  and 
Sediment  Control.  Vols.  1,  2.) 

Noxious  plants.  No  comments  were 
received  on  the  definition  of  this  term 
and  it  is  unchanged  from  the  proposed 
regulations.  It  Is  defined  broadly  to 
allow  States  to  use  their  existing  lists 
to  determine  what  constitutes  a  nox- 
ious plant  in  that  area. 

Operator.  The  definition  of  "opera- 
tor" follows  the  statutory  definition  in 
Section  701  of  SMCRA.  except  that  It 
extends  coverage  to  extraction  of  coal 
from  coal  refuse  piles.  This  addition 
was  made  to  agree  with  the  definition 
of  "surface  coal  mining  operations'* 
and  is  based  on  an  Office  decision  as 
described  in  a  letter  from  the  Solicitor 
of  the  Department  of  the  Interior,  Leo 
Krulitz.  to  Representative  Ous 
Yatron.  dated  March  13.  1978.  that  ex- 
plicitly includes  coal  extraction  from 
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coal  refuse  piles  as  within  the  scope  of 
responsibility  for  regulation  by  the 
Act. 

Outslope.  A  commenter  states  the 
definition  of  "outslope"  is  not  clear 
and  may  lead  to  confusion,  in  that  It 
could  be  read  to  include  areas  above 
the  bench.  For  clarification  purposes 
the  definition  has  been  edited  to  make 
it  clear  that  the  area  above  the  bench 
Is  not  included. 

OverburdeTL  1.  A  commenter  sug- 
gested that  the  definition  be  changed 
to  ".  .  .  may  or  may  not  Include  top- 
soil"  because  this  definition  and  the 
provisions  for  topsoil  removal  and  re- 
distribution need  to  recognize  that  al- 
ternatives to  topsoil  replacement 
should  be  allowed.  OSM  does  not 
intend  that  this  definition  or  the  regu- 
lations regarding  topsoil  limit  the  ap- 
propriate use  of  topsoil  alternatives  or 
sul>stitutioiL  OSM  believes  that  this 
definition  does  not  alter  the  statutory 
intent  with  regard  to  topsoil.  See  also 
the  Preamble  for  the  definition  of  top- 
soU. 

2.  This  definition  has  not  been 
changed  from  that  of  the  proposed 
regulations.  It  follows  closely  the  defi- 
nition found  in  Grim.  £.  C.  and  Hill. 
R.  D..  at  219,  1976.  Erosion  and  Sedi- 
ment ControL  Surface  Mining  in  the 
Eastern  U.S„  EPA-625/3-7e-006.  pp. 
98. 

Perennial  stream.  No  comments 
questioned  the  definition  of  perennial 
stream.  OSM  has  separated  the  defini- 
tion from  the  definition  of  intermit- 
tent stream  for  clarity.  See  intermit- 
tent stream  preamble. 

Performance  boTuL  Due  to  comments 
received  requesting  clarification  with 
respect  to  bond  forms,  the  definition 
of  "performance  bond"  has  been 
changed  to  make  it  a  generic  term  of 
general  referencse  which  incorporates 
each  of  three  types  of  Ixxids  identified 
by  Congress  in  Section  509  of  the  Act, 
i.e..  surety  bonds,  collateral  t)onds  and 
self -bonds.  These  three  bond  types  are 
defined  separately  at  30  CFR  800.5. 
The  definition  of  "performance  bond" 
is  designed  to  exclude  detailed  specific 
criteria  in  order  to  facilitate  drafting 
and  Interpretation  of  the  regulations 
and  to  avoid  repetition  in  the  text. 

Perynanent  Diversions.  This  term  is 
defined  to  distinguish  between  those 
diversions  of  water  occurring  during 
surface  coal  mining  and  reclamation 
operations  which  will  be  eliminated  at 
or  prior  to  the  termination  of  reclama- 
tion operations,  (temporary  diver- 
sions) and  those  which  will  last 
through  a  later  period  of  time  (perma- 
nent diversions).  Because  of  the  sig- 
nificant alteration  of  the  hydrologic 
balance  that  can  occur  from  diver- 
sions. (USSCS.  1971.  at  p.  362)  perma- 
nent diversions,  as  defined,  must  first 
be  approved  for  retention  after  the 
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cessation  of  reclamation  operations  by 
the  regulatory  authority. 

Permit  1.  The  definition  is  ex- 
panded from  that  in  Section  701(15) 
the  Act  to  clarify  the  role  of  the  Sec- 
retary with  resi>ect  to  "permits"  for 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  It  has 
been  changed  by  minor  editing  from 
that  of  the  proposed  regulations  and 
by  changing  "Director"  to  "Secretary" 
to  retain  the  authority  for  mine  plan 
approval  on  Federal  lands  with  the 
Secretary. 

2.  A  commenter  suggested  an  alter- 
native to  the  proposed  definition,  but 
provided  no  Justification  or  rationale 
for  making  the  change.  Without  this 
information,  OSM  Is  unable  to  deter- 
mine whether  the  commenters  alter- 
native is  more  suitable  than  the  pro- 
posed definition. 

Permit  area.  See  preamble  for  af- 
fected area. 

Permittee.  Several  general  comments 
were  received  which  expressed  concern 
over  the  problem  of  wildcat  operators. 
Le..  persons  operating  without  a 
permit.  The  definition  of  permittee 
was  revised  to  include  perscms  re- 
quired to  hold  a  permit,  to  make  it 
clear  that  a  person  cannot  exempt 
himself  from  the  requirements  of  the 
Act  by  failing  to  obtain  a  permit.  This 
continues  the  interpretation  made  and 
implemented  by  the  Office  during  the 
initial  program. 

OSM  made  this  change  to  clarify 
further  its  resolution  of  an  inconsis- 
tency in  the  Act.  Sections  503(aK4). 
504.  and  506  through  511  of  the  Act 
clearly  demonstrate  the  central  impor- 
tance of  the  permit  for  regulating  coal 
mining.  Everyone  who  wishes  to  mine 
coal  must  obtain  a  permit  under  the 
Act  before  doing  so.  Sections  502  (a) 
and  (b)  (initial  regulatory  program) 
and  506  (permanent  program).  Never- 
theless, the  penalties  and  enforcement 
Sections  518  and  521  frequently  apply 
to  a  permittee.  Without  addressing 
this  Inconsistency,  the  use  of  the  word 
"permittee"  in  these  Sections  oould 
lead  to  the  anomalous  result  that 
every  person  who  mines  coal  is  legally 
required  to  have  a  permit,  but  none  of 
the  Act's  enforcement  powers  are  ap- 
plied to  a  person  who  mines  without  a 
permit. 

The  Office  has  addressed  this  incon- 
sistency in  two  principal  ways.  First, 
the  regulations.  Including  the  enforce- 
ment regulations,  usiially  apply  to  a 
person  rather  than  to  a  permittee. 
Second,  the  phrase  "...  or  required 
by  the  Act  or  this  chapter  to  hold 
.  .  ."  was  added  to  tlje  definition  of 
permittee.  By  this  addition,  the  Office 
means  to  further  clarify  that  its  inter- 
pretation of  the  Act  is  that  any  person 
who  mines  without  a  permit  Is  in  viola- 
tion of  the  Act  and  regiilations  and  is 
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subject  to  enforcement  action  under 
the  Act. 

Precipitation  event  and  recurrence 
intervcU.  These  terms  are  defined  for 
use  in  the  many  places  in  Subchapters 
O  and  K  where  the  sizing  of  structures 
and  conveyances  with  respect  to  vol- 
umes of  water  are  addressed. 

The  term  precipitation  event  is  es- 
sentially defined  to  include  the  quanti- 
ty of  water  released  onto  the  surface 
within  a  limited  period  of  time  from 
precipitation.  No  particular  period  of 
time  is  specified  (e.g.  d-hours,  24 
hours),  because  different  durations  of 
precipitation  events  are  addressed  in 
the  regulations,  depending  upon  the 
magnitude  of  the  threat  from  excess 
precipitation  and  the  function  of  par- 
ticular structures  or  conveyjmces  to 
contain  or  convey  flows  of  water. 

3.  Commenters  objected  that  the 
proposed  rule  did  not  specify  all  of  the 
types  of  precipitation  that  should  be 
covered.  Accordingly,  the  final  rule 
was  written  to  specify  that  drizzle, 
rain,  snow,  sleet,  and  hail  are  all  in- 
cluded within  the  concept  of  precipita- 
tion. However,  commenter's  objection 
to  the  inclusion  of  snowmelt  within 
the  definition  was  not  adopted,  al- 
though the  use  of  snowmelt  was  clari- 
fied. Snowmelt  is  commonly  included 
as  an  equivalent  form  of  precipitation 
event  in  regulations  defined  by  the 
National  Weather  Service  Technical 
Paper  No.  40.  "Rainfall  Frequency 
Atlas  of  the  U.S."  May  1961,  and  sub- 
sequent amendments  or  equivalent  re- 
gional or  rainfall  probability  informa- 
tion developed  therefrom. 

4.  A  comjnenter  suggested  that  the 
term  reflect  a  flood  of  a  specified  size 
by  the  percent  chance  of  exceeding 
that  size  in  any  one-year  period  rather 
than  by  the  average  time  interval  be- 
tween such  floods.  This  change  was 
not  accepted  because  the  specified  re- 
currence Interval  as  used  in  the  regu- 
lations deals  with  precipitation  events, 
not  floods  and  must  conform  with 
other  existing  regulations,  in  particu- 
lar. Sections  816.42  and  817.42  effluent 
limitations  which  correspond  in  some 
ways  to  EPA  regxilations.  Also,  the 
term  must  be  specific  when  dealing 
with  design  criteria  such  as  sediment 
ponds  (Section  816.46).  The  term  as 
defined  in  the  regulations  is  recog- 
nized and  accepted  in  current  standard 
engineering  design  formulas  and  prac- 
tices. (See  Preamble  for  Sections 
816.41—816.57;  in  particular,  Harring- 
ton, J.H.,  1977.  p.  1:  DAD.I.  Bureau  of 
Reclamation.  1960.  pp  39-67  nJS.D.A. 
SCS,  1971  p.  3) 

Prime  farmland.  This  definition  is 
based  on  Section  701(20)  of  the  Act. 
Several  commenters  suggested  the 
change  of  "cultivated  crops"  to  "crop- 
land." The  definition  has  been  altered 
by  substituting  "cropland"  for  "ctdtl- 
vated  crops."  This  also  relates  to  the 
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definition  of  "historically  used  for 
cropland."  A  more  detailed  explana- 
tion of  the  change  may  be  found 
under  the  Preamble  for  those  defini- 
tions. Another  commenter  felt  that 
the  prime  farmland  definitions  should 
incorporate  an  evaluation  of  the  eco- 
nomic viability  of  the  prime  farmland 
under  consideration.  The  Act  does  not 
allow  the  Office  this  latitude. 

Productivity.  The  definition  of  pro- 
ductivity was  deleted,  because  the 
Office  believes  the  meaning  of  the 
word  is  generally  agreed  upon.  More- 
over, there  are  slight  differences  in 
meaning  in  the  places  it  is  used  which 
are  obvious  from  the  particular  con- 
text. 

Professional  geolo^rist,  engineer  and 
surveyor.  A  commenter  expressed  con- 
cern that  the  term  "professional  ge- 
ologist" would  be  construed  to  mean  a 
licensed  geologist  to  the  detriment  of 
geologists  in  States  which  do  not  have 
licensing  procedures  for  geologists. 
Others  objected  that  the  regulations 
eliminated  the  role  of  the  surveyor  as 
a  "prime  professional."  The  com- 
menters contend  that  surveyors  are 
capable  of  performing  many  If  not  all 
of  the  duties  delegated  to  "registered 
professional  engineers."  A  number  of 
alternatives  were  considered  which 
ranged  from  no  changes,  defining 
what  professional  registered  engi- 
neers, professional  geologists,  and  en- 
gineering geologists  are.  to  including 
professional  surveyors  in  the  same  ca- 
pacity as  engineers.  Since  the  States 
generally  have  registration  or  licens- 
ing requirements  for  these  professions, 
no  definitions  will  be  in  the  regula- 
tions. The  States  will  be  able  to  utilize 
existing  State  criteria  or  develop  addi- 
tional criteria  to  define  these  profes- 
sionals if  necessary. 

In  the  Act  there  is  no  authority  that 
would  allow,  by  regulation,  surveyors 
to  perform  the  design  functions  pres- 
ently delegated  to  engineers.  At  no 
point  in  the  review  of  the  legislative 
history  was  there  evidence  that  Con- 
gress intended  for  surveyors  to  do 
more  than  make  and  certify  maps, 
plats,  etc.  It  Is  clear  that  Congress 
fully  intended  that  dams,  valley  fills, 
sediment  ponds,  etc.,  be  either  de- 
signed by  or  at  least  certified  by  a  reg- 
istered professional  engineer  or  profes- 
sional geologist.  It  is  therefore  not  ap- 
propriate to  change  the  reg\ilations. 

Rangeland.  A  commenter  wanted  to 
delete  "for  purposes  of  prime  farm- 
lands" from  the  definition  of  range- 
land,  noting  that  the  rangeland  defini- 
tion is  used  elsewhere  in  the  Act.  The 
comment  is  accepted  because  this  de- 
fined term  is  applicable  only  to  the  al- 
luvlai  valley  floor  regulations.  The 
definition  of  "grazingland"  under 
"land  use"  is  intended  to  encompass 
those  land  uses  and  activities  which 
might  ordinarily  be  called  rangeland. 


Recharge  capacity.  (1)  This  term  is 
defined  to  aid  in  implementation  of 
Section  515(b)  (10)  (D)  of  the  Act  and 
is  based  on  Congress'  understanding  of 
the  term.  H.R.  Rep.  No  95-218.  95th 
Cong,  ist  Sess.  at  116  (1977). 

2.  Commenters'  objections  to  inclu- 
sion of  the  term  "zone  of  saturation" 
within  the  definition  were  rejected,  be- 
cause this  would  have  eliminated  the 
important  concept  of  water  movement 
to  the  saturated  zone,  which  is  a  criti- 
cal element  of  Congress'  mandate  to 
protect  the  fiuictlonal  utility  of  re- 
charge characteristics.  See,  id;  Chow. 
V.T..  1964,  Chapter  12.  13.  See  also  the 
Preamble  discussion  for  Section 
816.51. 

Reclamation.  Authority  for  this 
definition  is  found  in  Sections  102. 
201,  501.  508,  515.  516.  and  701  of  the 
Act.  Reclamation  is  not  expressly  de- 
fined In  Section  701  of  the  Act.  al- 
though it  is  used  in  the  definition  of 
surface  coal  mining  and  reclamation 
operations.  See  Section  701(27)  of  the 
Act.  Section  508  of  the  Act  esUblishes 
the  requirements  for  reclamation 
plans.  Reclamation  also  is  used  in  Sec- 
tions 515  and  516  of  the  Act.  Because 
the  regulations  reflect  the  statutory 
use  of  the  term,  OSM  believes  its  defi- 
nition Is  necessary  to  give  meaning  to 
the  regulations. 

The  definition  is  Intended  to  state 
concisely  the  essence  of  reclamation, 
restoring  land  which  has  been  mined 
to  the  posttnining  land  use  which  has 
been  approved  by  the  regulatory  au- 
thority as  part  of  the  permit  approval 
process.  This  definition  is  similar  to 
that  given  for  the  term  In  Glossary  of 
Surface  Mining  and  Reclamation 
Technology,  National  Coal  Associ- 
ation, October  1974,  p.  16. 

Recurrence  Interval  See  Preamble 
for  precipitation  event. 

Reference  area.  (1).  This  term  is  de- 
fined because  it  is  used  to  designate 
the  area  to  be  selected  for  comparison 
with  reclaimed  areas  to  determine  the 
success  of  revegetatlon  of  those  areas 
under  Sections  515<bK19)-(20)  and  519 
of  the  Act.  A  commenter  suggested 
that  reference  areas  must  be  denuded 
of  all  natural  vegetation  before  use  as 
a  reference  area  and  that  denuding 
should  be  reflected  in  the  definition. 
The  rationale  for  rejecting  this  com- 
ment can  be  found  in  the  Preamble  for 
Section  779.19. 

(2)  Another  commenter  argued  that 
the  reference  area  concept  is  subject 
to  numerous  and  widely  varying  inter- 
pretations because  key  words  in  the 
definition  and  performance  standards 
are  not  defined;  examples  are  "appro- 
priate management"  and  "produced 
naturally."  OSM  agrees  with  the  com- 
menter's suggestion  that  appropriate 
management  can  have  varying  mean- 
ings. However,  appropriate  manage- 
ment would,  by  necessity,  be  related  to 


the  proper  use.  relative  to  the  intend- 
ed purpose,  of  the  approved  land  use. 
The  management  of  a  reference  area 
does  not  preclude  natural  vegetation. 
However,  the  definition  has  been 
modified  to  provide  for  and  clarify  the 
use  of  a  reference  area  for  determin- 
ing success  of  revegetatlon  of  cropland 
pursuant  to  Section  816.116(l)(3)(iil). 

(3)  Further,  the  commenter  argued 
that  the  parameters  proposed  for  com- 
parison between  the  reference  area 
aiul  the  permit  area  will  be  difficult. 
Specifically  mentioned  were  species  di- 
versity and  production.  It  was  con- 
tended that  species  diversity  on  the  re- 
claimed area  can  be  made  to  exceed 
that  of  the  reference  area  simply  by 
planting  more  species  than  occur  on 
the  reference  area.  This  contention  is 
true,  but  it  overlooks  the  purpose  of  a 
reference  area,  which  assures  equality 
of  plant  diversity  that  is  compatible 
with  the  postmlning  land  use.  The 
conunenters'  contention  Is  true  that 
Information  developed  for  determining 
adequate  production  would  never  be 
valid  or  Justifiable  when  comparing 
smooth  bromegrass.  on  a  reference 
area  and  switch  grass  on  the  revege- 
tated  area.  However,  such  a  reference 
area  would  not  truly  be  a  valid  refer- 
ence area  under  the  described  condi- 
tions. The  ground  cover  and  the  abili- 
ty to  control  erosion  are  keys  to  deter- 
mining success  of  revegetatlon  when 
using  herbaceous  species.  Productivity 
will  be  determined  on  a  number  of 
stems  of  woody  species  since  maxi- 
mum volume  or  bio-mass  of  a  newly  es- 
tablished shrub  or  forest  vegetative 
community  would  not  be  attained  for 
a  number  of  years.  Cover  and  number 
of  stems  are  recognized  measures  of 
determining  success,  therefore,  the 
language  being  questioned  is  retained. 

Renewable  resource  lands.  1.  This 
definition  has  been  moved  to  this  Sec- 
tion from  proposed  Section  762.5.  It  Is 
used  in  Sections  784.20  and  817.121— 
817.126  with  respect  to  subsidence  as 
well  as  In  Subchapter  F  with  respect 
to  designation  of  lands  as  unsiiltable 
for  mining. 

2.  Some  commenters  suggested  pro- 
viding a  test  for  significance  within 
the  definition.  OSM  believes  this  is 
not  necessary  because  a  test  of  signifi- 
cance is  contained  within  the  criteria 
for  renewable  resource  lands.  See  Sec- 
tion 762.11(bX3). 

3.  Other  commenters  suggested  that 
areas  used  for  production  of  game  or 
sportfish  and  other  forms  of  aquacul- 
ture  should  be  deleted  because  fish 
and  wildlife  are  covered  by  the  fragile 
lands  definition.  OSM  acc^ted  this 
suggestion. 

4.  A  commenter  suggested  adding 
"springs,  wells,  and  prime  farmlands" 
to  the  definition.  OSM  beUeves  that 
the  proposed  definition  Is  siifflciently 
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broad  to  Include  those  Items  without 
specifically  adding  them.  ■ 

Road.  1.  Many  comments  were  re- 
ceived on  the  road  definition.  Numer- 
ous comments  strongly  objected  to  the 
proposed  definition  and  recommended 
a  definition  that  recognized  the  pro- 
posed use  of  a  road  so  that  the 
planned  use  of  a  road  will  match  the 
design.  This  recommendation  has  been 
adopted. 

2.  Many  comments  suggested  the 
road  definition  recognize  different 
classes  of  roads  based  upon  the 
volume  of  traffic,  speed  and  weight  of 
vehicles.  Comments  also  were  directed 
to  using  a  3-class  technical  classifica- 
tion system  based  on  proposed  use  out- 
side of  the  pit  area.  The  comments 
have  been  considered  and,  as  modified 
for  clarity  and  statutory  consistency, 
accepted. 

3.  Several  comments  raised  concerns 
that  unnecessary  requirements  would 
be  placed  on  roadw^ays  or  ramps 
within  the  pit  area  controlled  by  a 
drainage  plan.  It  was  recommended 
that  these  temporary  roads  be 
exempted  based  on  their  Inclusion  in 
the  drainage  control  plans  required  by 
30  CFR  816.42(a).  This  recommenda- 
tion has  been  adopted  and  the  defini- 
tion has  been  modified  accordingly. 

4.  One  comment  recommended  a 
review  of  road  criteria  for  roads  used 
in  construction.  This  recommendation 
has  been  accepted.  The  definition  has 
been  modified  to  exempt  temporary 
pioneer  or  construction  roads. 

5.  Several  comments  suggested  that 
one  category  of  roads  be  defined  as 
those  used  for  the  transportation  of 
coal.  This  was  adopted  for  the  Class  I 
road  definition.  Several  comments  rec- 
ommended that  a  separate  category  of 
roads  be  defined  as  those  used  by  vehi- 
cles lighter  than  haul  trucks  on  a  reg- 
ular basis,  on  the  grounds  that  these 
roads  are  not  used  for  transporting 
coal  from  a  minesite  and.  therefore, 
result  in  a  different  degree  of  environ- 
mental and  safety  concerns.  Several 
comments  were  received  suggesting  a 
class  of  roads  consisting  of  those  de- 
veloped for  and  used  irregularly  by 
light-weight  vehicles  for  a  short  period 
of  time.  Comments  also  were  received 
emphasizing  that  small  equipment 
roaids  used  for  less  than  one  (1)  year 
produced  less  envlrorunental  impact. 
Other  comments  suggested  latitude  be 
provided  to  allow  for  solutions  to  Indi- 
vidual minesite  needs.  A  six -month 
period  was  selected  to  differentiate  be- 
tween Class  II  and  III  roads  to  provide 
this  flexibility. 

6.  The  definitions  comprise  an  inte- 
gral part  of  the  regulations  relating  to 
roads,  and  the  reader  Is  referred  to  the 
preamble  dlscvisslon  for  Sections 
780.37,  784.24.  816.150-816.176.  and 
817.170-«17.176    for    a    discussion    of 
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Issues  which  led  to  the  definitions  for 
roads  in  Section  701.5. 

7.  A  comment  argued  against  exclud- 
ing roads  maintained  with  public 
funds.  However.  OSM  believes  that 
even  roads  maintained  with  public 
funds,  If  they  are  within  the  permit 
area,  must  conform  to  applicable  per- 
formance standards.  For  example, 
§  524  requires  government-owned  mine 
facilities.  Including  roads  at  govern- 
ment mines,  to  comply  with  Title  V  of 
the  Act,  In  addition,  the  Office  does 
not  want  to  create  a  loophole  which 
would  allow  conveyance  of  a  mine  road 
to  a  municipality  during  tnlnlng  to 
avoid  applicability  of  the  Act.  The 
definitions  address  public  roads  sepa- 
rately under  Section  761.5.  The  road 
regulations  recognize  the  require- 
ments of  Section  522(e)  of  the  Act  in 
Sections  761.11(d),  780.33  and  784.18. 

Safety  factor.  A  commenter  suggest- 
ed an  alternative  definition  for  the 
phrase  "safety  factor."  The  current 
definition  has  been  retained  because  it 
Is  consistent  with  that  utilized  in  engi- 
neering texts,  design  manuals,  and 
other  regulations.  See,  for  example, 
Sherard,  J.  L..  et  al.  1963,  Earth  and 
Earth-Rock  Dams,  John  Wiley  and 
Sons.  Inc..  page  339;  Hirschfield,  R.  C. 
and  Paulos.  S.  J.,  editors,  1973.  Em- 
bankment-Dam Engineering.  John 
Wiley  and  Sons.  Inc.,  page  48;  and 
Coates.  D.  F.  and  Yu.  Y.  S.,  editors. 
1977.  Pit  Slope  Manual,  Chapter  9— 
Waste  Embankments;  Canada  Centre 
for  Mineral  and  Energy  Technology, 
Carunet  Report  77-1.  page  71. 

Sedimentation  pond,  1.  A  few  com- 
ments were  received  regarding  the 
definition  of  sejJiment  pond.  A  com- 
menter thought  that  the  definition 
should  define  sediment  ponds  only  as 
the  final  structure  controlling  drain- 
age from  the  permit  area.  This  was  re- 
jected because  what  it  suggests  would, 
in  part,  circumvent  the  purpose  of 
Sections  816.45  and  817.45  which  en- 
courages the  use  of  a  variety  of  sedi- 
ment control  measures  which  may  be 
designed  to  keep  sediment  as  close  as 
possible  to  the  disturbed  area,  and 
Sections  816.46(a)(2)  and  817.46<aK2) 
which  require  that  sediment  ponds  be 
located  "...  as  near  as  possible  to  the 
disturbed  areas."  The  suggestion  also 
could  result  in  structures  upstream  of 
the  primary  pond  being  built  which 
could  avoid  the  design  criteria  aimed 
at  safety  and  stability  (Sections  816.46 
and  817.46). 

2.  A  few  commenters  suggested  that 
the  definition  should  be  changed  to 
specify  which  structure  will  require 
design  and  which  one  will  not.  It  was 
not  considered  advisable  to  Include  a 
specific  list  which  could  be  construed 
to  be  limiting.  Such  a  list  might  con- 
flict with  Section  515(bK10KBKl) 
which  requires  best  technology  cur- 
rently available.  However,  the  deflnl- 
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tk>n  was  revised  somewhat  to  clarify 
what  may  constitute  sediment  ponds. 
Excluded  from  the  definition  of  sedi- 
Enentation  pond  by  this  chance  are 
smAll.  secondary  sediment  control 
measures  to  the  extent  that  they 
drain  to  a  sedimentation  pond.  By  this 
exclusion  the  Office  does  not  mean 
that  the  design  and  effectiveness  of 
these  structures  or  practices  should  be 
unregulated.  Sections  816.45  and 
817.45  of  this  Chapter  provide  stand- 
ards for  their  design  and  regulation 
which  will  ensure  environmental  pro- 
tection while  providing  the  necessary 
flexibility  to  the  operator  and  his  en- 
gineer. 

3.  Excluding  these  structures  and 
practices  from  the  definition  of  sedi- 
mentation pond  does  not  mean  that 
engineering  design  for  them  is  inap- 
propriate. Some  of  these  structures 
and  practices  are  the  type  used  by  op- 
erating personnel  on  a  quick,  field- 
judgment  basis  to  solve  a  particular 
problem.  Others  will  benefit  from  en- 
gineering design  both  to  ensure  maxi- 
mum efficiency  and  safety  and  also  to 
allow  for  calculation  of  the  credit  for 
reduction  of  the  size  of  the  sedimenta- 
tion pond  resulting  from  the  particu- 
lar structure  or  practice. 

Significant,  imminent  environmen- 
tai  harm  to  land,  air  or  water  re- 
sources. 1.  Section  701.5  provides  guid- 
ance for  the  proper  interpretation  of 
the  key  phrase  "significant,  imminent 
environmental  harm  to  land,  air  or 
water  resources."  The  definition  pro- 
posed and  adopted  Is  the  same  as  the 
definition  In  the  initial  program.  As 
stated  in  the  preamble  to  the  initial 
program  deflniUon  (42  FR  62640- 
62641  (12/18/77)).  It  Is  important  to 
keep  in  mind  that  this  Section  is  not  a 
true  definition,  because  In  each  in- 
stance the  key  words  of  both  the  stat- 
utory phrase  and  the  regulations  are 
very  general.  Merely  substituting  one 
general  word  for  another  is  not  satis- 
factory as  a  complete  definition.  No 
definition  of  a  general  phrase  such  as 
this  will  remove  all  uncertainty  or 
reduce  field  Judgment  to  mere  me- 
chanics. 

3.  The  exact  language  of  the  defini- 
tion adopted  was  litigated  before  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  the  review  of  the  Interim 
regulations  (.Surface  Mining  Litiga- 
tion. 456  F  Supp.  1301  (D.D.C.  1978)). 
In  that  opinion  at  page  1321  Judge 
Flannery  stated: 

"The  court  concludes  that  these 
standards  (the  identical  definition  now 
adopted)  are  sufficiently  specific  to 
strictly  control  government  action  in 
order  to  reduce  the  risk  of  erroneous 
deprivation.  **  The  adequacy  of  those 
standards  is  further  evidenced  by  an 
examination  of  similar  standards  that 
have  geen  upheld  in  other  areas."  (Ci- 
tation  omitted.)   Footnote    22   states: 
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"In  reaching  this  conclusion,  the  court 
obviously  disagrees  with  Peabody's  as- 
sertion that  the  definitions  in  the  reg 
uiations  improperly  broaden  rather 
than  specifically  interpret  the  provi- 
sions of  the  Act." 

3.  The  experience  with  the  defini- 
tion in  the  initial  program  has  not 
shown  that  the  definition  has  led  to 
unjustified  mine  closures  or  abusive  or 
illegal  enforcement.  Of  the  218»  in- 
spections conducted  between  May  29 
and  December  1,  1978.  458  have  led  to 
one  or  more  Notices  of  Violations  and 
161  have  led  to  Cessation  Orders,  the 
majority  of  which  were  for  failure  to 
abate. 

4.  Comments  were  received  which 
fall  into  two  main  categories:  (1) 
change  the  proposed  definition  to  pro- 
vide different  standards  within  and 
without  the  permit  area  and  (2) 
change  the  part  of  the  definition  ad- 
dressing the  word  "substantial"  to 
either  strike  the  word  "appreciable"  or 
"Immediately"  or  substitute  other  lan- 
guage. One  such  substitute  Is: 

An  environmental  harm  Is  signifi- 
cant if:  (1)  Its  impacts  are  more  than 
local  in  scope: 

(2)  Its  continuation  poses  a  serious 
environmental  hazard  to  existing  land, 
air  or  water  resources;  and 

(3)  Failure  to  abate  it  will  have  a 
long-lasting  effect. 

Changing  the  definition  to  provide 
different  standards  within  and  with- 
out the  permit  area  raises  serious  diffi- 
culties. Both  the  statutory  phrase  and 
the  proposed  definition  raise  the  poasi- 
blllty  that  even  permitted  mining 
would  be  stopped  becaii.<»e  of  a  "signifi- 
cant. Imminent  environmental  harm." 
This  result  would  be  correct  because 
the  prohibition  against  such  harms  is 
clearly  in  addition  to  the  performance 
standards.  Nevertheless,  it  is  clear  that 
In  all  but  the  very  unusal  case,  mining 
in  compliance  with  the  performance 
standards  is  not  a  "significant,  immi- 
nent environmental  harm."  How  to 
achieve  this  interpretation  without 
unduly  limiting  the  definition  is  the 
difficulty. 

The  way  suggested  by  one  oom- 
menter  Is  to  limit  the  definition  of 
harm  within  the  permit  area  to  any 
"unexpected,  abrupt  and  adverse 
Impact."  What  they  would  add  to  the 
existing  proposed  definition  is  "unex- 
pected and  abrupt."  Of  those  two 
words,  "unexpected"  may  be  the  noost 
closely  aimed  at  the  problem,  but  It  in 
Itself  creates  major  problems.  Unex- 
pected to  whom:  what  is  one  person's 
expectation  may  be  unexpected  by  the 
regulatory  authority. 

OSM  rejected  the  alternative  of  pro- 
viding a  different  staodaixi  within  atxl 
without  the  permit  area.  See  also  the 
preamble  discusaion  to  "Adjacent 
area"  above.  06M  will  coDtinue  to 
deal  with  the  concern  tbaJ.  the  stand- 


ard not  lead  to  cessation  of  routine 
mining  otherwise  in  compliance  with 
the  performance  standards  in  inter- 
pretive material  to  inspectors.  It  is 
worth  noting  that,  in  general.  OSM. 
the  States  luid  the  industry  have 
found  the  definition  and  OSM's  use  of 
it  adequate  In  practice  to  date.  There 
have  been  no  Instances  to  the  Office's 
knowledge  of  State  or  Federal  Inspec- 
tors attempting  to  utilize  It  In  a  fash- 
ion Inconsistent  with  the  intent  of  the 
Act. 

5.  The  part  of  the  definition  dealing 
with  the  word  "substantial"  received 
the  most  comment.  The  proposed  defi- 
nition divided  significance  into  two 
concepts:  (1)  a  level  of  Importance, 
and  (2)  the  potential  for  repair.  Both 
hurdles  were  set  low.  One  synonym  for 
"appreciable"  is  "measurable"  and  the 
timing  of  "reparabllity  is  "immediate- 
ly." Other  words  could  have  been 
chosen,  but  OSM  chose  these  words  to 
indicate  a  low  threshold  for  signifi- 
cance. As  pointed  out  in  the  preamble 
to  the  initial  program  regulations,  by 
the  use  of  the  word  "appreciable"  the 
meaning  of  the  statutory  word  "sig- 
nificant" is  not  prejudged  in  any  par- 
ticular factual  setting. 

The  most  complete  attempt  to  rede- 
fine "significant"  set  out  above  creates 
three  hurdles,  which,  when  one  real- 
izes they  must  all  be  overcome,  is  a 
higher  hurdle  than  OSM  t)elieves  Con- 
gress intended. 

6.  OSM  made  no  change  for  the  final 
regulations,  while  recognizing  that  the 
definition  Is  not  a  perfect  guide  to  the 
use  of  the  cessation  order  powers.  This 
preamble  and  guidance  to  inspectors, 
available  to  the  States  and  industry, 
rather  than  a  reworded  definition,  will 
be  used  to  further  clarify  this  impor- 
tant stautory  phrase. 

Slope.  A  commenter  suggested  that 
slopes  should  be  defined  as  a  ratio  of 
horizontal  to  vertical  distances  be- 
cause It  is  common  usage  in  the  oon- 
stniction  industry.  The  comment  is 
not  accepted  as  the  current  method  of 
stating  slopes  as  vertical  to  horiaontal 
Is  commonly  accepted  atKl  used  by 
MSHA  and  EPA  and  no  confusion 
exists  over  current  usage. 

Soil  horizons.  This  term  is  defined 
for  use  in  topsoU  handling  and  re- 
placement and  revegetation  regiila- 
tions,  imder  authority  of  Sections 
507(b).  508(a).  510,  515<b>.  516<b).  and 
519  of  the  Act.  1  One  commenter  sug- 
gested adding  "mineral"  after  "upper- 
most" In  the  definition  of  B  horizon. 
These  suggestions  were  accepted  to 
make  the  definitions  more  closely  co- 
incide with  the  definitions  in  the 
USDA  Agricultural  Handbook  No.  18. 
Soil  Survey  Manual.  1951  (as  amended 
1962).  pp.  173-188. 

2.  Another  commenter  argued  that 
the  definitions  of  the  A  horiaon  were 
not  accurate  for  some  western  soils. 


The  definition  was  changed,  in  re- 
sponse, to  reflect  that  the  A  horizon  is 
typicaiiy  characterized  by  having  the 
greatest  amount  of  leaching.  This 
same  commenter  argued  that  the  defi- 
nition of  C  horizon  would  more  appro- 
priately describe  the  D  horizon.  OSM 
has  not  changed  the  definition,  be- 
cause the  definition  of  C  horizon  in- 
cludes what  was  once  Included  in  the 
D  horizon.  See  USDA  Agriculture 
Handbook  No.  18,  Soil  Survey  Mantial. 
1951  (as  amended  1962),  p.  180. 

Soil  survey.  One  commenter  suggest- 
ed that  this  definition  be  moved  to 
Section  701.5  from  Section  785.17. 
OSM  has  accepted  that  comment.  The 
definition  remains  substantively  the 
same  as  the  proE>osed  regulation.  The 
requirement  that  the  survey  must 
meet  the  National  Cooperative  Soil 
Survey  standards  was  deleted  from  the 
definition  for  purposes  ol  'larity  only. 
These  standards  remain  as  the  test  for 
acceptable  soil  surveys.  It  is  expected 
that  all  soil  surveys  conducted  for  the 
purposes  of  determining  location  of 
and  reclamation  plains  for  prime  farm- 
lands and  for  purposes  of  topsoll  seg- 
regation and  replacement  will  be  con- 
ducted to  meet  these  standards.  For 
further  discussion  of  the  requirements 
for  soil  surveys,  see  the  Preamble  at 
Section  785.17(bKl). 

Special  bituminous  coal  surface 
mines.  No  comments  were  received  on 
tWs  definition.  It  is  modified  from  the 
definition  in  the  proposed  regulations 
by  minor  editorial  changes  for  clarity. 
It  is  defined  under  authority  of  Sec- 
tion 527  of  the  Act  and  follows  closely 
the  language  found  there. 

Spoil  No  comments  were  received  on 
the  definition  of  this  term  and  It  re- 
mains unchanged  from  that  in  the 
proposed  regulations.  The  definition 
follows  closely  the  definition  found  in 
Orlm.  E.  C.  and  HUl,  R.  D..  at  p.  218. 
1976,  Erosion  and  Sediment  Control: 
Surface  Mining  In  the  Eastern  UJS., 
EPA-615/3-76-006,  p.  101. 

Stabilize  A  commenter  suggested 
changing  the  word  "control"  to  "pre- 
vent excessive  or  undesirable"  In  the 
definition  of  "stabilize."  The  suggest- 
ed change  has  not  been  made  because 
the  word  "control"  is  all-encompassing 
and  therefore,  the  prevention  of  "ex- 
cessive or  undesirable"  movement  of 
spoil  is  implied. 

State  program.  No  comments  were 
received  on  this  definition  and  it  is 
changed  from  the  proposed  regulation 
only  by  editing  for  clarity.  It  is  based 
on  the  definition  In  Section  701  of  the 
Act  and  is  expanded  to  make  clear 
that  the  State  program  must  be  ap- 
proved by  the  Secretary  and  to  clarify 
Its  applicability  to  Federal  and  Indian 
lands. 

Steep  slope.  No  conunents  were  re- 
ceived on  the  definition  of  this  term. 
It  Is  the  same,  except  for  minor  edlto- 
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rial  changes  for  clarity,  as  the  defini- 
tion in  the  proposed  regulation  and  In 
Section  515(d)(4)  of  the  Act. 

Subirrigation.  (1)  This  term  is  de- 
fined because  It  is  one  of  the  major 
elements  of  the  statutory  definition  of 
"alluvial  valley  floor,"  and  Is  a  critical 
element  In  the  proper  identification  of 
alluvial  valley  floors  under  30  CFR 
Section  785.19(c).  Such  identification 
determines  whether  the  performance 
standards  of  Section  515(b>(10)(F)  of 
the  Act  and  30  CFR  Part  822,  and  the 
permit  review  criteria  of  Section 
510(b>(5)  and  30  CFR  785.19  (d)  and 
(e)  apply.  The  basis  for  this  definition 
was  set  forth  at  43  FR  41669  (Sept.  18, 
1978). 

(2)  A  commenter  recommended  that 
the  definition  be  significantly  mcxli- 
fled,  by  defining  subirrigation  as  a  sit- 
uation where  water  is  supplied  from 
beneath  the  surface  in  greater  than 
"normal  soil  water  levels."  The  com- 
menter objected  that  the  proposed 
rules'  definition  was  overbroad  be- 
cause It  included  any  situation  where 
moisture  was  held  in  the  soil,  rather 
than  limiting  it  to  situations  where 
the  water  held  was  more  than  that 
normally  available.  Paragraph  (b)  in 
the  definition  of  subirrigation  in  43 
FR  41807  (Sept.  18.  1978)  gives  one  of 
the  Identifying  features  as  "Increasing 
soil  moisture  from  a  portion  of  the 
rooting  zone  down  to  a  saturated  zone, 
due  to  capillary  action."  This  part  of 
the  definition  answers  the  com- 
menter's  concern.  The  term  subirriga- 
tion Is  a  function  of  the  definition  of 
alluvial  valley  floors  where  "water 
must  be  available  for  fltxKl  Irrigation 
or  subirrigation  agricultural  activi- 
ties," and,  therefore,  the  definition 
was  not  restricted  as  per  the  com- 
ments. 

(3)  A  few  commenters  suggested  the 
term  "semi-saturated"  be  replaced  by 
the  phrase  "capillary  fringe"  In  the 
opening  paragraph  of  the  definition  so 
as  to  eliminate  semi-saturated  zones 
from  this  definition.  They  argue  for 
this  change  because  water  availability 
from  semi-saturated  zones  may  be 
below  the  wilting  point  of  plants.  The 
Office  did  not  accept  this  suggestion, 
however,  because  the  same  holds  true 
for  water  available  In  the  "capillary 
fringe."  (See  Glossary  df  Geology, 
1972,  1974.  AGI.  Washington,  D.C., 
page  105.)  Further,  the  use  of  the 
term  "capillary  fringe"  would  be 
unduly  restrictive  as  it  Is  often  given 
the  limit  of  extending  no  more  than 
one  meter  above  a  saturated  zone. 
Therefore,  the  Inclusion  of  such  a 
term  would  exclude  a  sizable  percent 
of  alluvial  valley  floors,  because  the 
capillary  fringe  can  move  below  the 
root  zone  on  occasion. 

(4)  A  commenter  thought  that  the 
five  Indicators  listed  in  subparagraphs 
(a)  to  (e)  of  the  definition  should  not 
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be  Included,  until  extensive  research 
demonstrated  exswitly  which  of  the 
factors  must  be  present  for  subirriga- 
tion to  (xxnir.  Because  subirrigation  is 
a  complex  phenomenon,  the  criteria 
list  is  important  to  establish  a  basis 
upon  which  the  regulatory  authority 
will  determine  the  existence  of  subirri- 
gation. To  state  that  a  complex  system 
should  not  be  defined  imtil  "exten- 
sive" research  is  complete  is  certainly 
not  sufficient  reason  to  delete  the  Ust 
of  known  factors  associated  with  subir- 
rigation. Therefore,  the  comment  was 
rejected. 

(5)  Several  commenters  wanted  to 
delete  the  five  indicators  of  subirriga- 
tion. And  another  commenter  suggest- 
ed that  all  five  be  required  to  be  pres- 
ent to  Identify  subirrigation.  Overall, 
these  commenters  felt  that  the  five  in- 
dicators did  not  further  define  the 
term  "subirrigation"  and  felt  that  the 
terms  covered  too  many  situations  if 
each  could  be  used  separately  as  proof. 
Retention  of  the  five  indicators  is  Jus- 
tified in  order  to  ensure  that  appli- 
cants know  what  sorts  of  indicators  of 
subirrigation  are  to  be  considered.  The 
five  Indicators  may  not  each  individ- 
ually serve  as  conclusive  proof  of  sub- 
irrigation  in  a  given  case,  but  together 
they  give  focvs  to  the  evaluation  by 
the  regulatory  authority.  If  found  In 
combination  of  more  than  one,  conclu- 
sions can  reasonably  be  drawn  with 
greater  confidence.  Therefore,  the  in- 
dicators are  retained  in  the  definition. 

(6)  Another  commenter  recommend- 
ed that  the  definition  be  modified  to 
exclude  upland  vegetation  located  in 
"wet"  soils.  This  comment  Is  rejected 
because  the  differences  between 
upland  and  vaUey  floor  vegetation  are 
adequately  accounted  for  in  Section 
785.19  (CK2XV1). 

(7)  Another  commenter  proposed 
limiting  "subirrigation"  to  areas  where 
a  water  table  exists  within  1.5  meters 
of  the  surface.  This  would  mean  that 
the  capillary  fringe  would  be  within  .5 
meter  of  the  surface,  and  would  there- 
fore restrict  consideration  of  aDuvial 
valley  floors  to  those  areas  approach- 
ing swamp-like  conditions  which  Con- 
gress clearly  did  not  Intend. 

(8)  One  other  commenter  suggested 
adding  the  phrase  "during  moisture 
deficit  months."  to  indicate  that  the 
subirrigation  was  supplying  water  for 
vegetation  during  low  precipitation  pe- 
riods, and  to  eliminate  swamps.  While 
it  is  true  that  during  the  late  summer 
the  benefits  of  subirrigation  are  most 
obvious.  It  is  also  true  that  subirriga- 
tion is  important  for  maintaining  the 
vigor  and  density  of  a  vegetative  stand 
throughout  the  entire  year.  (See 
Hardaway.  J.  E..  Kimball,  D.  B..  Lind- 
say, S.  P.,  Schmidt,  J.,  Erickson,  L.. 
March  1977.  Sublrrigated  Alluvial 
VaUey  Floors;  A  Reconnaissance  of 
Their  Properties  and  Occurrence  on 
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CoaJ  R«!source  Lands  in  the  Interior 
Western  United  States  (UA  EPA. 
Region  VIII,  Denrrr.  Colo.);  Proceed- 
tngM  of  National  CoaJ  Assodatlon  and 
Bituminous  Coal  Research  Symposium 
tn  Oct.  Iir77.  pp.  61-135.)  It  also  U  true 
that  subini^ation  may  not  always 
occur  on  a  given  valley  floor  under  all 
conditions,  but  that  It  may  nonethe- 
less be  present  during  enough  of  the 
growing  season  to  allow  the  planting 
of  short  term  crops  or  the  growth  of 
substantially  denser  stands  of  native 
vegetation  thereby  making  those  lands 
more  valuable  for  grazing  or  haying 
even  though  sublrrigatlon  may  not  be 
observed  during  some  periods  under 
certain  conditions.  Therefore,  both  of 
these  comments  were  rejected  as  un- 
justified limitations  on  areas  properly 
considered  alluvial  valley  floors. 

SubMtantiallif  disturt.  See  the  Pre- 
amble for  the  definition  of  "coal  ex- 
ploration". 

Surface  mining  activitiet.  A  wide  va- 
riety of  comments  were  received  sug- 
gesting changes  and/or  deletions  In 
the  text  of  the  definition  of  surface 
mining  activities. 

1.  Several  oommenters  requested 
that  the  definition  not  Include  the 
provisions  for  "recovery  of  coal  from  a 
deposit  not  in  Its  original  location." 
These  comments  were  rejected.  OSM 
determined,  through  a  study  of  the 
legislative  history  of  the  Act.  that 
"coal  refuse  piles"  are  meant  to  be  In- 
cluded within  the  Act's  coverage.  In 
order  to  provide  consistency  through- 
out all  OSM  regulations,  the  mining  of 
coal  refuse  piles  is  included  in  the  defi- 
nition of  surface  mining  activities." 
Any  other  Interpretation  would  be  in- 
consistent with  the  purpose  of  the 
statute  to  'fully  protect  the  environ- 
ment." (Section  102  of  the  Act)  (See 
also,  the  dlsctiaslon  In  preamble  to 
definition  of  "surface  coal  mining  op- 
erations" in  section  7(X).5.) 

2.  A   commenter   suggested   adding 
auger  coal  mining  '  to  the  definition 

in  order  to  track  more  closely  with  the 
abandoned  mined  lands  regulations. 
This  oonmient  was  accepted. 

3.  A  few  commenters  suggested 
adding  .specific  languajfe  to  the  defini- 
tion to  cover  timbering  of  the  permit 
area  prior  to  the  removal  of  overbur- 
den or  construction  of  facilities.  OSM 
has  determined  that  the  removal  of 
vegetation,  or  any  pre-existing  "mate- 
rial" located  over  the  coal  seams,  is 
specifically  intended  to  be  covered  by 
the  definition  of  "surface  mining  ac- 
tivities." Any  land  mined  for  the  pur- 
pose of  coal  extraction.  I.e..  for  which 
the  operator  intends  to  file  an  applica- 
tion for  a  permit,  may  not  be  devel- 
oped In  terms  of  any  activities  con- 
strued under  this  definition  by  the 
regulatory  authority  to  be  Incidental 
to  the  mining  of  coal.  A  change  In  the 
definition  was.  therefore,  rejected  as 


unnecessary.  (See  also  preamble  dis 
eussion  of  "surface  coal  mining  oper- 
ations" In  section  700.5.) 

4.  A  few  commenters  wanted  the  Ian 
guage  of  the  definition  amended  to  In- 
clude the  "removal  of  coal."  This  com- 
ment was  rejected-  Specification  of  the 
phrase  "removal  of  coal"  would  have 
completely  changed  the  meaning  of 
the  definition.  As  proposed,  "removal 
of  coed"  was  included  In  "surface  coal 
mining  and  reclamation  operations  in- 
cident to  extraction "  along  »ith 

all  of  the  other  activities- ancillary  to 
mining.  To  specify  "removal '  In  this 
definition  would  Imply  that  only  re- 
moval, and  not  reclamation  (and  a 
host  of  other  activities),  is  included  In 
the  definitions. 

8.  Several  commenters  suggested 
that  the  regulations  contain  a  defini- 
tion of  the  phrase  "at  or  near  the 
mlnesite"  as  the  phrase  is  used  in  the 
definition  of  "surface  coal  mining  op- 
erations" at  Section  700.5.  A  com- 
menter suggested  using  the  word  "ad- 
jacent" as  a  definition.  Another  sug- 
gested a  50-mlle  radius  or  a  three-hour 
drive.  Still  another  proposed  using  the 
word  "contiguous."  OSM  considered 
each  of  these  comments  and  is  pub- 
lishing no  definition  for  the  reasons 
set  forth  below.  A  related  point  was 
made  In  comments  stiggestlng  a  defini- 
tion of  'coal  processing  plants"  which 
is  dealt  with  at  the  Preamble  to  those 
comments. 

Each  of  the  definitions  proposed  In 
comments  Is  legally  and  practically  in- 
adequate. There  is  no  justification  for 
using  the  words  "adjacent"  or  'contig- 
uous" as  a  definition.  They  are  either 
equally  ambiguous  as  "at  or  near"  or 
more  restrictive.  The  test  of  50-mlle 
radius  or  3-hour  drive  might  achieve 
an  acceptable  result  in  a  specific  case 
but  it  seems  arbitrary  and  unrelated  to 
any  of  the  policy  or  purpose  underly- 
ing Pub.  L.  95-81. 

Publishing  no  definition  has  the  ad- 
vantage of  leaving  maximum  flexibil- 
ity for  OSM  and  the  State  regulatory 
authority  to  determine  the  scope  of 
the  law  on  a  case-by-case  basis  under 
the  general  principals  contained  in  the 
key  definition  of  the  phrase  surface 
coal  mining  operation." 

OSM's  present  interpretation  of  the 
general  meaning  of  the  phrase  "at  or 
near  the  mlnesite"  is  that  the  phrase 
modifies  only  the  phrase  "loading  of 
coal  for  interstate  commerce."  Fur- 
ther, at  present  OSM  interprets  "at  or 
near  the  mlnesite"  to  encompass  most 
if  not  all  loading  facilities  where  the 
first  loading  for  truck,  rail  or  conveyor 
belt  occurs.  Its  present  interpretation 
would  not  bring  within  the  regulation 
most  Intermediate  loading  facilities, 
such  as  the  Baltimore.  Md..  port 
where  coal  is  loaded  for  tntemational 
commerce. 


Suspended  tolid*.  This  term  is  de- 
fined for  use  tn  the  provisions  of  the 
regulations  on  sediment  control.  Sev- 
eral commenters  felt  that  the  pro- 
posed definition  of  suspended  solids 
should  not  Include  a  reference  to  a 
"0.45  micron  filter."  Others  felt  the 
filter  should  be  larger.  The  reference 
to  the  filter  size  was  deleted.  In  favor 
of  reliance  on  test  methods  specified 
by  USEPA.  Sections  816.42(a)  and 
817.42(a)  of  the  OSM  rules  provide 
that  total  suspended  solids  are  to  be 
determined  according  to  collection  and 
analytical  procedures  adopted  by  the 
Environmental  Protection  Agency's 
regulation  for  wastewater  analyses  (40 
CFR  136).  Thus,  the  definition  was  re- 
vised to  reflect  EPA  requirements. 

Temporary  diX)ersion.  No  comments 
were  received  on  the  definition  of  this 
term.  It  is  changed  by  editing  for  clar- 
ity. It  signifies  the  distinction  needed 
between  those  diversions  which  will  be 
eliminated  at  the  end  of  mining  and 
reclamation  and  those  which  will  be 
retained  as  part  of  the  approved  post- 
mining  land  use. 

Theoretical  detention  time.  See  the 
Preamble  for  Section  816.4d(c).     . 

TopMoiL  1.  Several  commenters  have 
suggested  the  definition  for  topsoll 
should  be  redefined  to  not  include  use 
of  the  term  A  horizon,  but  to  Include 
other  best  available  soil  materials  with 
properties  capable  of  attaining  the 
proposed  postmlnlng  land  use.  They 
point  out  that  due  to  natural  condi- 
tions such  as  sheet  erosion,  lack  of 
profile  development,  etc.,  the  soil  A 
horizon  may  be  very  thin  or  absent. 
Where  the  surface  soil  present  is  suit- 
able as  a  growth  medium,  even  though 
not  the  A  horizon.  Its  use  as  topsoll 
should  t>e  allowed.  The  Act  and  the 
regulations  allow  for  use  of  selected 
horizons  other  than  the  A  horizon 
where  they  can  be  denjonstrated  to 
provide  a  growth  medium  equal  to  or 
beitcT  than  the  topsoll.  The  comments 
are  rejected  because  the  present  defi- 
nition does  not.  as  comments  implied, 
preclude  the  use  of  other  materials 
when  permitted  by  the  Act. 

2.  The  Act  In  Section  515<bM5) 
makes  the  exception  that  where  top- 
soil  is  of  "insufficient  quantity"  or  of 
"'poor  quality"  for  siistalning  vegeta- 
tion, or  "'if  other  strata"  can  be  shown 
to  be  more  suitable  for  vegetation  re- 
quirements, the  operator  shall  remove, 
segregate,  and  preserve  such  other 
strata  which  are  best  able  to  support 
vegetation.  In  Section  515(bK6).  the 
Act  specifically  requires  that  the  the 
topsoll  or  "the  t>est  available  subsoil 
which  is  best  able  to  the  support  vege- 
tation" shall  be  restored. 

3.  The  regulations  In  Section  816.22 
for  topsoll  substitution  and  supple- 
ments allow  the  substitution  of  select- 
ed overburden  material  for  topsoll  or 
as  a  supplement  to  topsoU  where  the 


resulting  soil  medium  can  be  demon- 
strated to  the  regtilatory  authority  by 
physical  and  chemical  analyses  to  be 
equal  to  or  more  suitable  for  restoring 
capability  and  productivity,  and  that 
It  is  the  best  available  material  to  sup- 
port and  sustain  the  approved  vegeta- 
tion. 

4.  The  Intent  of  the  Act  with  regard 
to  substitution  for  topsoll  is  clear  and 
is  accurately  spelled  out  in  the  regtila- 
tions.  The  regulations  provide  the  reg- 
ulatory authority  with  the  options 
that  the  commenters  suggested.  The 
definition  of  topsoll  as  the  A  horizon 
is  no  hlnderance  where  it  is  too  thin, 
too  poor  in  qulalty,  or  missing  alto- 
gether, because  alternatives  are  clear- 
ly spelled  out  in  both  the  Act  and  the 
regulations. 

Toxic  forming  materials  and  toxic 
mine  drainage,  1.  These  terms  are  de- 
fined to  aid  Implementation  of  Sec- 
tions 515<bX3),  515(bK5),  515(bK10), 
515(bK14).  515(bK17).  515(bK22),  and 
515(bK24)  of  the  Act  in  the  permanent 
regulatory  program. 

2.  The  basis  for  definitions  of  these 
terms  is,  first.  Congress'  re<^ognition 
that  control  of  toxic  materials  and 
drainage  associated  with  surface  coal 
mining  and  reclamation  is  an  Impor- 
tant element  of  the  regulatory  pro- 
gram under  the  Act.  See  e.g..  H.R. 
Rep.  No.  95-218.  95th  Cong.,  1st  Sess., 
at  106  (establishment  of  revegetatlon). 
107  (spoil  handling).  Ill  (effects  of 
mineralization  of  water  on  fish  and 
wildlife),  114  (prevention  of  toxic 
drainage  and  isolation  of  overburden), 
126-7  (underground  mine  drainage). 

The  basis  for  the  explicit  wording  of 
the  definitions  is  the  commonly  imder- 
stood  meaning  of  the  word  "toxic",  as 
adapted  within  the  context  of  coal 
mining.  Toxic  means  a  '"poison". 
Black's  Law  Dictionary,  at  1664  (1957 
ed.);  Webster's  New  Collegiate  Diction- 
ary, at  1236  (1977  ed.).  Poison,  in  turn, 
means  a  substance  that  kills,  injures, 
or  otherwise  impairs  an  organism. 
Webster's  supra.,  at  888.  Thus,  toxic- 
forming  materials  are  defined  to  in- 
clude materials  associated  with  coal 
mining  which  may  produce  adverse  ef- 
fects on  either  biota  or  uses  of  water. 
Similarly,  toxic  mine  drainage  is  de- 
fined to  Include  water  drainage  from 
affected  areas  which  is  likely  to  pro- 
duce adverse  effects  on  biota  in  or 
using  receiving  waters. 

3.  Several  commenters  argued  that 
the  proposed  definition  of  toxic-form- 
ing materials  and  toxic  mine  drainage 
conflicts  with  and  should  be  changed 
to  conform  with  the  definition  of 
"toxic  pollutant"  in  Section  501  of  the 
Clean  Water  Act  (33  DSC  1501).  The 
Office  does  not  agree  with  these  com- 
ments. It  finds  neither  a  conflict  be- 
tween the  OSM  definitions  and  the 
Clean  Water  Act,  nor  a  need  to  use  the 


express  language  of  the  Clean  Water 
Act. 

The  definition  of  toxic  pollutant  tn 
the  Clean  Water  Act  was  intended  to 
be  so  general  as  to  be  susceptible  of 
application  to  the  entire  range  of  in- 
dustrial and  public  discharges  regulat- 
ed under  the  Clean  Water  Act,  not 
just  for  coal  mining.  Thus.  OSM  has 
chosen  definitions  q^edfically  adapted 
to  only  those  activities  regulated 
under  Title  V  of  the  Act.  Moreover, 
Congress  contemplated  protection  of 
non-aquatic  vegetation  and  terrestrial 
wildlife  from  toxics  under  the  Surface 
Mining  Act.  These  matters  are  not 
generally  regulated  under  the  Clean 
Water  Act. 

In  any  event,  OSM  finds  no  conflict 
between  its  definition  and  the  defini- 
tion of  "toxic  pollutant"  at  Section 
501(13)  of  the  Clean  Water  Act.  OSM's 
definitions  and  the  Clean  Water  Act 
place  primary  focus  on  a  broad  range 
of  adverse  results  to  organisms,  and 
the  OSM  definitions  are  generally 
worded  to  accommodate  any  of  the 
methods  of  exposure  to  organisms 
that  are  listed  in  Section  501(13)  of 
the  Clean  Water  Act.  Finally,  OSM 
and  the  Clean  Water  Acrt's  definitions 
are  both  contained  within  regulatory 
schemes  that  require  high  levels  of 
protecton  of  biota,  without  the  neces- 
sity of  use  of  complicated  cost-benefit 
analysis  to  establish  regulated  levels 
of  adverse  substances.  See.,  e.g.;  Hercu- 
les, Inc.  vs.  Costle. Fed ,  Nos.  77- 

1248/1249  (D.C.  Clr..  Nov,  3.  1978) 
(SUp  Op.  at  32-41). 

Unconsolidated  stream-laid  deposits 
holding  streams. 

1.  A  definition  for  the  term  "uncon- 
solidated stream-laid  deposits"  is  in- 
cluded tn  Section  701.5  because  It  is  an 
Integral  part  of  the  definition  of  "allu- 
vial valley  floors"  which  is  foimd  at 
Section  701(1)  of  the  Act  and  Section 
701.5  of  the  regulations.  A  specific 
definition  of  the  term  "unconsolidated 
stream-laid  deposits"  is  necessary  so 
that  important  aspects  (e.g.,  mapping 
of  such  deposits)  of  the  pre-appllca- 
tlon  investigation  (Section 
785.19(cKl))  may  be  carried  out  and  so 
that  a  determination  of  the  extent  of 
any  aUuvial  valley  floor  (Section 
785.19(cK2))  may  be  made  by  the  regu- 
latory authority. 

2.  Comments  were  received  which 
expressed  varjrlng  degrees  of  confusion 
with  regard  to  the  definition  as  It  ap- 
peared in  the  proposed  regulations. 
Editorial  changes  have  been  made  in 
the  definition  in  the  final  regulations 
in  order  to  correct  errors  In  the  pro- 
posed regulations  and  also  to  provide 
further  clarification. 

The  segment  of  the  definition  tn  the 
proposed  regulations  which  referred  to 
stream  channels  shown  on  standard 
USOS  1:25,000  scale  topographic  quad- 
rangles was  deleted  because  OSM  does 


not  consider  use  of  such  maps  to 
define  stream  channels  adequate  for 
purposes  of  identifying  potential  allu- 
vial valley  floors.  More  specifically, 
the  mapping  of  stresim  channels  on 
these  quadrangles  is  based  on  the 
Judgment  of  a  number  of  individuals 
interpreting  aerial  photos  and  does 
not  necessarily  rely  on  criteria  used  to 
define  alluvial  valley  floors.  In  addi- 
tion, the  detaU  of  such  maps  varies  de- 
pending on  the  complexity  and  relief 
of  the  terrain  being  mapped. 

3.  The  definition  In  the  proposed 
regulations  referred  to  streams  with 
stream  channels  wider  than  3  feet  in 
bankfull  width  or  0.5  foot  in  bankfuU 
depth.  The  word  "or"  was  a  typo- 
graphical error  in  the  proposed  regula- 
tions. The  word  "and"  has  been  substi- 
tuted in  the  final  regtilations.  It 
should  be  noted  that  channel  depth 
alone  is  not  considered  to  be  an  ac- 
ceptable parameter  by  which  to  deter- 
mine whether  a  stream  is  of  suf  flcient 
size  to  provide  for  flood  Irrigation. 
Channel  width  may  be  a  suitable  pa- 
rameter for  such  a  determination  in 
some  cases;  however,  both  channel 
depth  and  width  are  usually  necessary 
(Linsley,  R.  K.  and  J.  B.  Franzlni, 
1972,  Water  Resources  Engineering, 
McOraw-HlIl.  pp.  269-279;  Chow,  V.  T.. 
1964,  Handbook  of  Applied  Hydrology, 
McGraw-Hill.  pp.  21-46). 

4.  One  commenter  recommended 
that  ephemeral  streams  be  excluded 
from  consideration  in  the  definition. 
This  recommendation  was  rejected  be- 
cause the  Act  extends  alluvial  valley 
floor  protection  provisions  to  all  types 
of  streams,  perennial,  intermittent, 
and  ephemeraL  Section  701(1)  of  the 
Act  provides  that  "alluvial  valley- 
floors  means  the  unconsolidated 
stream-laid  deposits  holding  streams 
where  water  availability  is  sufficient 
for  sublrrigatlon  or  flood  irrigation  ag- 
ricultural actl\itles  .  .  ."  (Emphasis 
added.)  This  definition  in  the  Act 
makes  no  distinction  with  respect  to 
the  type  of  stream.  In  addition,  as  de- 
fined in  BJR.  Rept.  No.  95-218,  95th 
Cong.,  Ist  Sess.  at  119  (1977),  ".  .  .  al- 
luvial valley  floors  are  the  upper, 
near-horizontal  surface  of  the  uncon- 
solidated stream-laid  deposits  which 
tx>rder  perennial.  Intermittent,  or 
ephemerul  stream*."  (Emphasis 
added.) 

Underground  development  waste.  No 
conunents  were  received  on  the  defini- 
tion of  this  term.  It  is  unchanged  from 
the  proposed  regulations  except  for 
minor  editing  for  clarity. 

Underground  mining  activities.  1.  A 
commenter  suggested  that  the  defini- 
tion of  underground  mining  activities 
be  amended  to  include  "in  situ"  proc- 
esses and  "auger  mining"  so  that  they 
will  conform  to  the  definitions  In  30 
CFR  837.6.  The  comment  is  accepted 
in  part  and  the  definition  has  t>een 
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changed  to  Include  "in  situ"  processes. 
"Auger  mining"  is  included  in  the  defi- 
nition of  "surface  mining  activities" 
which  includes  other  mining  tech- 
niques in  connection  with  which  auger 
mining  usually  occurs. 

2.  Another  commenter  recommended 
that  the  phrase  "included  but  not  lim- 
ited to"  to  be  added  to  the  definition 
of  "underground  mining  activities"  im- 
mediately before  the  list  of  operations 
included  in  the  definition.  The  recom- 
mendation was  not  accepted  because 
the  current  definition  accomplishes 
the  same  result  and  the  addition 
would  make  no  practical  difference. 

Undeveloped  rangeland.  1.  This  defi- 
nition is  intended  to  clarify  the  mean- 
ing of  the  term  as  It  is  used  in  Section 
510<b)(5)(A)  of  the  Act.  and  Sections 
785.19(eXl)(i)  and  822.12(a)  of  the  reg- 
ulations governing  mining  on  alluvial 
valley  floors.  Congress  did  not  define 
this  term  in  the  Act.  As  a  result,  in  de- 
veloping the  Alluvial  Valley  Floor 
Identification  and  Analysis  Guidelines 
(43  FR  at  38039.  1978)  in  use  during 
the  initial  program,  the  Office  consult- 
ed with  representatives  of  Western 
States  regarding  their  interpretation 
of  the  term  in  the  context  of  how  they 
were  applying  or  intended  to  apply  it. 
30  CFR  Section  715.17(J).  The  general 
concensus  was  that  the  term  should 
reflect  the  intention  of  the  landowner, 
and  that  both  "undeveloped  range- 
land"  and  developed  rangeland  were 
lands  used  for  grazing  but  were  not 
regularly  tilled  or  mowed.  Lands 
which  are  tilled  are  not  commonly 
considered  "rangeland."  Therefore, 
the  accepted  distinction  between  de- 
veloped and  undeveloped  rangeland 
turns  on  whether  the  land  Is  being 
positively  managed  by  the  owner  for 
uses  commonly  associated  with  range- 
land,  e.g.,  grazing.  If  the  owner  has 
fenced  an  area  for  the  purpose  of  reg- 
ulating stock  access  to  the  vegetation, 
as  is  often  true  of  comparatively  lush 
subirrigated  areas  on  alluvial  valley 
floors  in  order  to  prevent  overgrazing, 
then  the  area  would  be  managed  to 
maximize  the  value  of  the  resource 
and  would  not  be  considered  "undevel- 
oped rangeland."  Although  this  exam- 
ple illustrates  the  intention  of  the 
Office  with  respect  to  an  obvious  ap- 
plication of  the  definition  and  the  fac- 
tors from  which  it  is  derived,  the 
Office  chose  not  to  write  the  defini- 
tion exclusively  in  terms  of  fenced 
control  of  stock  access  because  it  did 
not  believe  there  was  sufficient  infor- 
mation available  to  exclude  other  pos- 
sible distinctions  between  developed 
and  "undeveloped  rangelands." 

2.  A  few  commenters  suggested 
changing  the  definition  to  include 
those  lands  "not  specifically  im- 
proved." This  was  rejected  because  it 
would  not  add  clailty  but  would  intro- 
duce further  ambiguity  by  the  lack  of 
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any  clear  meaning  for  the  word  "im- 
proved." The  Office  also  believes  this 
would  narrow  the  term  by  potentially 
excluding  fenced  areas  as  not  "im- 
proved." Therefore,  no  change  was 
made  in  the  definition. 

Upland  areas.  1.  A  definition  of  the 
term  "upland  areas"  is  included  in 
Section  701.5  because  it  represents  an 
important  exclusion  in  the  definition 
of  "alluvial  valley  floors"  which  is 
found  at  Section  701(1)  of  the  Act  and 
at  Section  701.5  of  the  regulations.  A 
working  definition  of  "upland  area"  is 
needed  so  that  appropriate  mapping 
may  be  carried  out  per  the  require- 
ments of  the  preapplication  alluvial 
valley  floor  investigation  required  by 
Section  785.19(c)(1). 

2.  A  conunenter  recommended  a 
number  of  changes  in  the  language  of 
the  definition  of  "upland  areas."  The 
Office  utilized  these  suggested  lan- 
guage changes  to  clarify  the  defini- 
tion. More  specifically,  the  definition 
in  the  final  regulations  now  empha- 
sizes that  upland  areas  are  "...  those 
geomorphic  features  located  outside 
the  flood  plain  and  terrace  complex 
.  .  ."  The  commenter  suggested  that 
the  definition  of  "upland  areas"  also 
include  "higher  terraces."  The  Office 
considers  that  inclusion  of  this  term  in 
the  definition,  with  no  further  clarifi- 
cation, would  exclude  some  terraces 
which  should  be  Included  in  alluvial 
valley  floor  areas.  The  term  "higher 
terraces"  is  used  in  the  definition  of 
the  final  regulations:  however,  it  is 
qualified  by  the  word  "isolated."  This 
limitation  on  "higher  terraces"  in  the 
definition  is  intended  to  provide  for 
appropriate  exclusion  of  geologically 
ancient  terraces  which  were  not 
formed  in  association  with  the  present 
alluvial  system.  This  concept  is  con- 
sistent with  that  included  in  the  Allu- 
vial Valley  Floor  Identification  and 
Analysis  Guidelines  (43  FR  38039), 
and  with  Congress'  intent  to  protect 
only  those  unconsolidated  stream-laid 
deposits  which  «we  part  of  a  modem 
valley  floor  system. 

3.  The  final  regulations  have  added 
the  terms  "mud  flows"  and  "debris 
flows"  to  the  definition  of  "upland 
areas"  to  further  describe  the  types  of 
deposits  which  may  overlay  geomor- 
phic features  located  outside  the 
floodplain  and  terrace  complex.  In  ad- 
dition, these  terms  are  representative 
of  coUuvial  deposits  (American  Geo- 
logical Institute,  Glossary  of  Geology, 
1972.  at  140)  which,  as  specified  in  the 
definition  of  "alluvial  valley  floors"  in 
Section  701.5.  overlay  upland  areas. 
Similarly  the  term  "windblown  materi- 
al" has  been  added  to  the  definition  of 
"upland  areas"  to  provide  a  more  com- 
prehensive description  of  deposits 
which  may  cover  highland  areas  and 
also  to  provide  consistency  with  the 


definition  of  "alluvial  valley  floors"  in 
Section  701.5  of  the  final  regulations. 

Valley  /ilL  See  the  Preamble  for 
head-of-hollow  fill. 

Vines.  A  commenter  proposed  a  defi- 
nition for  "vines."  This  was  rejected. 
The  term  is  commonly  used. 

Water  table.  No  comments  were  re- 
ceived on  the  definition  of  this  term, 
and  it  is  unchanged  from  that  of  the 
proposed  regulations.  The  definition 
follows  closely  those  found  in  Ameri- 
can Geological  Institute,  Glossary  of 
(jeology.  1974,  pg.  787,  and  Webster's 
New  Collegiate  Dictionary,  1977,  Mer- 
rlcam  Co.,  pg.  324. 

Woody  plants.  A  commenter  suggest- 
ed deleting  the  definition  of  "woody 
plants"  from  Section  816.1 16(dK3)  and 
moving  it  to  Section  701.5.  Since  the 
defintion  of  "woody  plants"  is  limited 
in  use  to  Section  816.116  there  is  no 
need  to  move  the  definition  to  Section 
701.5. 

(701.11     ApplicabUity. 

1.  Authority  for  this  section  is  found 
In  Sections  102.  201,  501,  502,  506.  512, 
515,  516,  and  523  of  the  Act. 

2.  Proposed  Section  701.11(a)  has 
been  revised  and  split  into  Sections 
701.11(a),  (b)  and  (c)  in  the  final  rules 
to  differentiate  applicability  of  the 
regulations  for  State  or  Federal  pro- 
grams and  Federal  lands  programs. 
Proposed  Section  701.11(b)  has  been 
revised  and  redesignated  as  Section 
701.11(d).  A  new  Section  701.11(e)  has 
been  added  to  address  the  applicabil- 
ity of  the  permanent  program  regula- 
tions to  existing  nonconforming  struc- 
tures. Proposed  Sections  701.11  (c)  and 
(d)  have  been  combined  in  redesignat- 
ed Section  701.11(f)  dealing  with  coal 
exploration. 

3.  Section  701.11(a)  implements  the 
statutory  authority  in  Sections  502 
and  506  of  the  Act.  Any  person  con- 
ducting surface  coal  mining  and  recla- 
mation operations  eight  months  after 
the  effective  date  of  a  State  program 
or  implementation  of  a  Federal  pro- 
gram must  have  a  permit  unless  the 
conditions  in  30  CFR  771.13(b)  are 
met.  The  permit  requirements  of  the 
permanent  program  are  the  focal 
point  of  the  permanent  regulatory 
program  and  trigger  the  applicability 
of  the  performance  standards  for  sur- 
face coal  mining  operations  conducted 
under  a  State  or  Federal  program. 

4.  Sections  701.11  (b)  and  (c)  reflect 
changes  made  due  to  comments  on  the 
proposed  application  of  the  regula- 
tions to  Federal  lands.  Comments  were 
received  suggesting  that  the  proposed 
regulations  regarding  applicability  of 
the  Federal  lands  program  to  existing 
operations  could  create  an  administra- 
tive burden.  They  questioned  the  ad- 
visability of  requiring  new  permits  on 
Federal  lands  within  eight  (8)  months 
following   the   effective   date   of   the 


Federal  lands  program.  The  com- 
menters suggested  that  new  permits 
for  existing  operations  on  Federal 
lands  should  not  be  required  until  a 
State  program  has  been  approved. 

OSM  considered  the  alternative 
raised  by  the  commenter.  It  deter- 
mined that  this  provided  a  more  logi- 
cal and  consistent  implementation 
schedule  than  would  have  occurred 
were  the  proposed  regulations  adopted 
as  final  on  this  subject.  The  language 
in  Section  700.11(b)  reflects  decisions 
made  and  incorporated  into  Sub- 
chapter D  of  the  regiilations.  The  reg- 
ulations now  require  that  existing  op- 
erations on  Federal  lands  comply  with 
the  permanent  program  performance 
standards  within  six  (6)  months.  If  the 
regulatory  authority  determines  that 
revisions  of  existing  approved  mine 
plans  are  necessary,  such  revisions 
must  be  completed  and  compliance 
with  the  particular  performance 
standard  must  be  obtained  within  one 
(1)  year  of  the  effective  date  of  the 
Federal  lands  program.  A  new  permit 
will  not  be  required  for  existing  oper- 
ations on  Federal  lands  until  eight  (8) 
months  following  approval  of  a  State 
program  or  implementation  of  a  Fed- 
eral program.  Applications  for  new 
mines  or  to  expand  the  acreage  at  ex- 
isting mines  must  comply  with  re- 
quirements in  Subchapter  D  after  the 
effective  date  of  that  Subchapter.  A 
more  detailed  discussion  of  these 
issues  may  be  found  in  the  Preamble 
of  Part  741  of  these  regulations. 

5.  A  commenter  suggested  that  the 
statutory  exemptions  found  in  Section 
528  of  the  Act  should  be  reiterated  in 
Section  701.11  of  the  regulations.  OSM 
did  not  accept  this  suggestion  because 
the  exemptions  referred  to  by  the 
commenter  are  specified  in  Section 
700.11  of  the  regulations.  They  are  lo- 
cated there  because  these  exemptions 
apply  to  the  initial  regulatory  pro- 
gram as  well  as  the  permanent  regula- 
tory program.  If  the  exemptions  were 
specified  only  in  Section  701.11.  they 
would  be  considered  to  apply  only  to 
the  permanent  program. 

6.  A  commenter  suggested  that  Sec- 
tion 701.11(a)  should  provide  that  per- 
sons shall  cease  surface  coal  mining 
operations  within  four  (4)  months  if  a 
State  has  not  made  a  decision  on  the 
permanent  program  application  re- 
quired to  be  filed  within  two  (2) 
months  following  approval  of  the 
State  program.  This  alternative  would 
limit  the  period  of  time  following  ap- 
proval of  a  State  program  during 
which  an  operator  could  continue  to 
conduct  operations  under  a  permit 
issued  during  the  initial  program. 

OSM  considered  this  alternative 
along  with  that  in  the  propot^ed  regu- 
lations. Section  506(a)  sets  no  time 
limit  upon  continued  operations  under 
an  initial  program  permit  provided  a 
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timely  application  has  been  made  for  a 
permanent  program  permit  and  the 
initial  administrative  decision  has  not 
been  made  on  that  application  by  the 
regulatory  authority.  The  statutory 
language  does  leave  an  open-ended 
period  of  time  during  which  an  opera- 
tor may  continue  to  operate  under  an 
initial  program  permit  provided  the 
conditions  are  met.  While  this  could 
be  subject  to  abuse,  OSM  believes  that 
leeway  must  be  left  with  the  regiila- 
tory  authorities  because  of  the  varying 
workloads  which  will  occur  from  State 
to  State.  Because  of  the  number  of  ap- 
plications for  permits  in  some  States, 
decisions  on  all  of  them  by  the  regula- 
tory authority  within  six  (6)  months 
may  be  physically  impossible.  OSM 
sees  a  remedy  for  any  potential  abuse 
in  its  authority  under  Section  521(b) 
of  the  Act  authorizing  the  Secretary, 
after  following  stated  procedures,  to 
assimie  permitting  functions  within 
the  State  xznder  procedures  in  30  CFR 
Part  733.  This  shoiild  be  sufficient  to 
prevent  continued  long-term  operation 
under  Initial  program  permits  follow- 
ing the  8-month  period  after  approval 
of  the  State  program  prescribed  in  the 
Act. 

7.  Comments  were  received  urging 
OSM  to  clarify  in  the  regulations  the 
permit  transition  process  for  initial 
program  permits  which  might  be  up 
for  renewal  shortly  before  or  after  ap- 
proval of  a  State  program  or  imple- 
mentation of  a  Federal  program  or 
Federal  lands  program  or  for  pending 
permit  applications  submitted  during 
the  initial  regulatory  program  which 
had  not  been  acted  upon  by  the  regu- 
latory authority  at  the  time  of  approv- 
al of  a  State  program  or  implementa- 
tion of  a  Federal  program  or  Federal 
lands  program.  Examples  were  given 
of  mine  plan  applications  on  Federal 
lands  which  may  be  submitted  months 
in  advance  of  implementation  of  the 
Federal  lands  program,  but.  because  of 
their  complexity,  the  State  and  Feder- 
al interagency  reviews  required  under 
cooperative  agreements  and  the  possi- 
ble need  for  preparation  of  environ- 
mental Impact  statements,  had  not 
been  acted  upon  by  the  time  of  ap- 
proval of  a  State  program  or  imple- 
mentation of  a  Federal  program.  The 
commenter  was  concerned  that  follow- 
ing implementation  of  a  permanent 
program  the  regulatory  authority 
might  discontinue  processing  applica- 
tions filed  under  the  initial  program, 
thereby  resulting  in  months  of  wast^ 
effort,  and  a  possibly  lengthy  hiatus 
period  during  which  the  applicant 
would  have  to  revise  the  permit  *ppU- 
cation  in  accordance  with  permanent 
pro-am  requirements  and  await  initi- 
ation of  the  permit  review  and  deci- 
sion process  by  the  regulatory  authori- 
ty on  that  revised  application. 
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OSM  has  considered  these  com- 
ments and  recognizes  that  the  transi- 
tion between  initial  and  permanent 
program  permitting  requirements  may 
cause  some  delay  but  believes  these 
will  be  minlmii.].  Careful  business 
Judgements  will  have  to  be  made  by 
operators  concerning  the  timing  of 
permit  applications  and  whether  to 
submit  them  under  initial  or  perma- 
nent program  standards.  OSM  does 
not  believe  that  regxilations  can  depart 
from  the  Act's  requirements  or  grant 
variances  where  not  contained  in  the 
Act. 

Operators  receiving  new  or  renewed 
initial  program  permits  prior  to  ap- 
proval of  State  program  or  implemen- 
tation of  a  Federal  or  Federal  lands 
program  will  have  to  apply  for  perma- 
nent program  permits  on  the  time 
schedule  required  by  the  Act  and  regu- 
lations. Of  course,  if  initial  administra- 
tive decisions  are  not  made  on  the  per- 
manent program  permits  within  six  (6) 
months  after  the  application  deadline, 
operators  may  continue  to  operate 
under  initial  program  permits  if  condi- 
tions in  30  CFR  741.11(d)  or  771.13(b) 
are  met. 

OSM  does  not  believe  applications 
under  the  initial  program  which  are 
pending  upon  the  effective  date  of 
State  program  approval  or  Federal  or 
Federal  lands  program  implementa- 
tion can  be  approved  under  the  initial 
program.  Instead,  those  applications 
will  have  to  be  supplemented  by  any 
additional  filing  requirements  imposed 
by  the  permanent  program  regula- 
tions. The  regulations  do  not  require 
an  entirely  new  permit  application  If 
information  and  Justifications  submit- 
ted with  an  initial  program  permit  ap- 
plication satisfy  permanent  program 
requirements. 

In  the  case  of  an  initial  program 
permit  with  a  renewal  date  following 
approval  of  a  State  program  or  imple- 
.  mentation  of  a  Federal  program  or 
Federal  lands  program,  particularly 
during  the  two-month  period  between 
approval  of  a  State  program  or  imple- 
mentation of  a  Federal  program  and 
the  permanent  program  permit  filing 
date,  operators  may  want  to  file  for  re- 
newals sufficiently  in  advance  of  the 
permanent  regulatory  program  so  that 
the  renewal  can  be  granted  before  the 
permanent  regulatory  program  effec- 
tive dates.  OSM  believes  that  opera- 
tors can  continue  to  operate  under  ini- 
tial program  permits  which  would  be 
due  for  renewal  after  filing,  but  before 
obtaining  a  permanent  program 
permit  if  the  conditions  in  30  CFR 
741.11(d)  or  771.13(b)  are  met.  For  ad- 
ditional discussion  of  the  mandatory 
schedule  for  new  permits,  see  the  Pre- 
amble to  Part  77  L 
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S  Section  701.11(e) 

Statutory  authority  is  found  for  reg- 
ulations dealing  with  existing  noncon- 
forming structures  in  Sections  102. 
201(cK2).  501(b).  508.  515.  and  516. 

The  Office  of  Surface  Mining  in  the 
preamble  to  the  proposed  regulations 
at  43  FR  41735  (September  18.  1978) 
discussed  alternative  ways  for  regulat- 
ing existing  nonconforming  structures 
(referred  to  as  "existing  structures"  in 
the  regulations)  under  the  permanent 
regulatory  program.  Pour  alternative 
approaches  were  generally  described 
and  the  types  of  structures  which 
could  be  subject  to  existing  noncon- 
forming structure  requirements  were 
listed.  Public  conunent  on  the  issue 
was  encouraged.  In  response  to  this 
discussion  In  the  preamble  to  the  pro- 
posed regulations  many  comments 
were  received.  These  comments  have 
been  carefully  analyzed,  the  environ 
mental  consequences  of  regiilating  ex- 
isting nonconforming  structures  in  a 
manner  requiring  reconstruction  in 
certain  instances  has  been  considered 
in  the  final  environmental  impact 
statement  (OSM-EIS-1,  FES  79-3. 
January  29.  1979.  at  pp.  B-III-125-128) 
and  the  cost  impacts  of  alternative 
regulatory  schemes  analyzed  in  the 
final  regulatory  anaylsis.  Based  on 
this  analysis,  regulations  pertaining  to 
existing  nonconforming  structures 
have  been  included  in  Sections  701.5, 
701.11(e),  741.11.  780.12.  784.12'.  and 
786.21. 

Regulations  addressing  existing  non- 
conforming structures  are  necessary  In 
order  to  put  persons  on  notice  of  the 
effect  of  permitting  and  performance 
standards  on  such  structures.  In  the 
absence  of  such  specific  regvilations, 
persons  conducting  surface  coal 
mining  operations  would  be  required 
in  permit  applications  to  submit  for 
existing  structures  the  Information 
amd  plans  required  for  new  structures 
to  demonstrate  compliance  with  the 
performance  and  design  criteria  in 
Subchapter  K.  Compliance  with  such 
criteria  on  non-Indian  and  non-Peder- 
al  lands  would  be  required  when  the 
permanent  program  permit  was  Issued 
under  Subchapter  O.  or  on  Federal 
lands  within  six  months  of  the  effec- 
tive date  of  the  Federal  lands  program 
under  Subchapter  D. 

Generally,  the  regulatory  system  for 
existing  nonconforming  structures 
adopted  in  the  permanent  program 
regulations  for  State  or  Federal  pro- 
grams provides  for  a  carefully  con- 
trolled decision  on  reconstruction  of 
existing  nonconforming  structures 
which  allows  up  to  six  months  follow- 
ing Issuance  of  permits  for  this  recon- 
struction. This  approach  has  certain 
similarities  to  that  Implemented  in  the 
initial  program  regulations,  30  CFR 
710.11,  which,  with  respect  to  allowing 
a   time  period   for  reconstruction  of 
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nonconforming  structures,  was  upheld 
by  Judge  Flannery  in  the  D.S.  District 
Court  for  the  District  of  Columbia 
during  litigation  challenging  the  ini- 
tial program  regulations.  In  Re  Sur- 
face Mining  Litigation  452  F.  Supp. 
327  (D.D.C.  1978).  The  permit  applica- 
tion and  approval  process,  which  is 
part  of  the  permanent  program  regu- 
lations, provides  certain  distinct  ad- 
vantages in  terms  of  regulating  exist- 
ing nonconforming  structures  over 
that  which  was  available  during  the 
initial  program. 

The  purpose  of  the  regulations  in 
Sections  780.12  and  784.12  is  to  require 
the  applicant  for  a  permit  to  submit 
sufficient  information  to  demonstrate 
that  he  or  she  is  either  entitled  to  an 
exemption  from  reconstruction  re- 
quirements or,  that  if  he  or  she  is  not 
entitled  to  such  exemption,  recon- 
struction can  occur  within  six  months 
without  significant  harm  to  the  envi- 
ronment or  public  health  and  safety. 
The  regulations  provide  an  exemption 
from  reconstruction  requirements  if 
the  applicant  can  demonstrate  and  the 
regulatory  authority  finds  (1)  that  the 
existing  structuire  complies  with  per- 
formance standards  In  the  initial  pro- 
gram, which  standards  are  at  least  as 
stringent  as  the  comparable  standards 
for  the  permanent  program,  (2)  that 
the  existing  structure  complies  with  a 
more  stringent  permanent  program 
performance  standard,  or  (3)  in  the 
case  of  a  new  performance  standard  In 
the  permanent  program  with  no  com- 
parable standard  in  the  initial  pro- 
gram, that  the  existing  structure  com- 
plies with  the  permanent  program  per- 
formance standard.  In  essence,  if  the 
existing  structure  compiles  with  per- 
manent program  performance  stand- 
ards, the  applicant  need  not  recon- 
struct the  structure  ip  order  to  comply 
also  with  permanent  program  design 
requirements. 

As  noted  in  the  environmental 
impact  statement,  this  approach  may 
over  the  long-term  have  certain  envi- 
ronmental and  public  health  and 
safety  rislcs  associated  with  it.  This  Is 
because  the  probability  of  compliance 
with  the  performance  standards  over 
the  life  of  the  structure  is  not  as  high 
if  the  structure  has  not  been  built  to 
minimum  design  standard  levels.  On 
the  other  hand,  this  exemption  does 
eliminate  short-term  adverse  environ- 
mental Impacts  associated  with  recon- 
struction of  existing  structures,  many 
of  which  may  be  stable  and  covered  or 
surrounded  by  mature  vegetation  fol- 
lowing years  of  use.  In  addition.  It 
eliminates  costs  which  would  be  associ- 
ated with  reconstructing  the  structure 
in  order  to  comply  with  design  crite- 
ria. 

If  an  applicant  proposes  to  continue 
to  use  an  existing  structure  which  is  in 
compliance   with   an   initial    program 


performance  standard  that  is  less 
stringent  than  the  permanent  pro- 
gram performance  standard  or  is  not 
in  compliance  with  a  i>ermanent  pro- 
gram performance  standard,  the  appli- 
cant must  obtain  approval  from  the 
regulatory  authority  to  reconstruct 
that  structure  under  a  schedule  calling 
for  completion  within  six  months  or 
less.  If  the  regulatory  authority  finds 
that  reconstruction  or  modification 
will  result  in  significant  risks  of  harm 
to  the  environment  or  public  health 
and  safety,  the  applicant  would  be  re- 
quired to  abandon  the  structure  under 
permanent  program  requirements  for 
cessation  of  operations.  30  CPU 
816.132.  and  817.132.  In  making  the 
Judgment  as  to  the  significance  of  the 
harm  which  could  result  from  recon- 
structing a  nonconforming  structure, 
the  regulatory  authority  will  have  to 
weigh  that  harm  against  the  impacts 
which  could  occur  during  abandon- 
ment of  the  structure  and  construc- 
tion of  a  new  structure  to  be  used  to 
fulfill  the  same  function.  The  recon- 
struction compliance  schedule  which 
would  become  part  of  the  approved 
permit  would  be  closely  monitored  by 
the  regulatory  authority  and  enforce- 
ment actions  taken  for  failure  to  meet 
any  Interim  steps  which  might  be  in- 
cluded in  the  reconstruction  schedule. 
Naturally,  some  short-term  environ- 
mental impacts  would  occiir  from  re- 
construction of  existing  facilities. 
However,  because  of  the  schedule  for 
reconstruction  which  could  allow  up  to 
six  months  for  that  purpose,  the  envi- 
ronmental impacts  can  be  minimized 
by  careful  planning  and  scheduling  of 
work,  tailing  into  consideration  avail- 
ability of  equipment,  personnel,  and 
weather  conditions.  The  schedule  for 
reconstruction  also  helps  to  reduce  the 
cost  of  such  reconstruction,  again  by 
allowing  for  careful  planning  and 
scheduling  of  equipment  and  person- 
nel. 

1.  Some  commenters  suggested  that 
all  existing  structures  should  be  re- 
quired to  comply  with  the  permanent 
program  performance  standards  upon 
the  effective  date  of  those  standards. 
These  comments  are  based  on  the  ra- 
tionale that  the  Act  permits  no  var- 
iances for  existing  nonconforming 
structures  and  that  they  must  comply 
at  the  time  the  performance  standards 
become  effective  as  would  any  aspect 
of  a  s\irface  coal  mining  operation. 
Judge  Flannery.  In  his  May  3.  1978. 
opinion  on  surface  mining  litigation, 
noted  that  "It  is  clear  that  the  Act  em- 
powers the  Secretary  to  regulate  pre- 
existing nonconforming  structures  and 
facilities  that  are  part  of  surface  coal 
mining  operations  under  Section 
70 1(28 KB).  It  will  be  emphasized  that 
pre-existing  nonconforming  structures 
and  facilities  must  still  comply  with 


the  performance  standaids  of  the  Act 
and  the  regulations." 

Commenters  supporting  the  immedi- 
ate compliance  alternative  reasoned 
that  the  industry  will  have  sufficient 
lead  time  and  knowledge  of  the  perma- 
nent program  performance  standards 
to  reconstruct  their  structures  prior  to 
application  of  the  permanent  program 
performance  standard.  They  suggest 
that  the  industry  will  know  when  the 
permanent  program  performance 
standards  are  published  what  the  per- 
formance and  design  standards  will  be. 
Essentially,  the  same  standards  will 
have  to  be  met  in  an  approved  State 
program  they  argue. 

This  approach  to  existing  noncon- 
forming structures  has  the  most  im- 
mediate beneficial  effect  on  the  envi- 
ronment In  terms  of  compljrlng  with 
permanent  program  performance 
standards.  However,  as  the  environ- 
mental Impact  statement  points  out, 
reconstruction  of  pre-existing  noncon- 
forming structures  will  have  associat- 
ed short-term  adverse  environmental 
consequences. 

As  the  regulatory  analysis  shows, 
the  cost  implications  In  terms  of  lost 
production  of  this  alternative  are  the 
highest.  Operators  would  have  to  have 
all  existing  nonconforming  structures 
reconstructed  by  the  time  a  permit 
was  Issued.  They  would  not  have  a  six- 
month  period  in  which  to  plan  for  and 
schedule  personnel  and  equipment  to 
reconstruct  nonconforming  structures. 
This  alternative  could  also  result  in 
temporsu^  reduction  in  coal  produc- 
tion because  operators  would  have  to 
divert  sufficient  equipment  and  per- 
sonnel to  reconstruct  existing  noncon- 
forming structures  prior  to  producing 
coal  under  a  permanent  program 
permit. 

OSM  rejected  this  approach  due  to 
its  costs  to  the  operator  and  in  terms 
of  lost  production.  The  nature  of  the 
environmental  Impacts  likely  to  occur 
over  a  six-month  compliance  period 
are  not  so  great  as  to  merit  imposition 
of  these  costs. 

2.  Some  commenters  suggested  an- 
other conceptual  approach  to  regulat- 
ing existing  nonconforming  structures. 
This  approach  could  be  characterized 
as  the  informal  case-by-case  determi- 
nation made  after  discussions  between 
the  regulatory  authority  and  the  oper- 
ator. Commenters  suggested  that  the 
regulations  could  state  simply  that  If 
an  existing  structure  on  the  mine  site 
did  not  meet  the  performance  stand- 
ards or  made  the  operator's  compli- 
ance impossible,  that  the  operator  and 
regulatory  authority  should  agree  on 
what  should  be  done  with  the  struc- 
ture. In  line  with  this  approach,  a 
commenter  suggested  the  following 
language:  "Any  pre-existing  structure 
which  does  not  meet,  or  which  pre- 
vents compliance  with  a  performance 
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standard  of  this  Part  must  be  rede- 
signed or  replaced  so  that  such  stand- 
ard is  met."  Another  commenter  sug- 
gested that  the  operator  should  be  re- 
quired to  submit  a  list  of  structures  to 
the  regulatory  authority  and  then  in  a 
conference  with  the  regulatory  au- 
thority decide  the  proper  course  of 
action  on  an  item-by-item  basis. 

OSM  has  considered  this  alternative 
and  rejected  it.  The  commenters  rea- 
soned that  OSM  should  not  prescribe 
a  cookbook  approach  but  should  write 
a  flexible  regulation  giving  broad  dis- 
cretion to  the  regulatory  authority  to 
determine  what  should  be  done  with 
each  existing  structure.  OSM  believes 
that  the  regulations  as  adopted  allow 
the  appropriate  level  of  flexibility  con- 
sistent with  the  purposes  of  the  Act  to 
establish  a  uniform  national  regula- 
tory program  with  minimum  stand- 
ards for  protection  of  the  environment 
and  public  health  and  safety.  Existing 
nonconforming  structures  can  pose  a 
significant  risk  of  harm  to  the  envi- 
ronment or  public  health  and  safety. 
OSM  believes  it  has  an  obligation  to 
specify  certain  demonstrations  and 
findings  which  must  apply  uniformly 
to  the  regulation  of  existing  noncon- 
forming structures  In  order  to  ensure 
the  uniform  national  level  of  protec- 
tion contemplated  by  Congress. 

3.  Some  commenters  suggested  that 
existing  structures  should  not  have  to 
be  reconstructed  to  meet  permanent 
program  design  requirements  if  they 
complied  with  the  permanent  per- 
formance standards.  The  commenters 
pointed  out  that  reconstruction  of 
stable,  revegetated  structures  could 
cause  environmental  harm.  If  the 
structure  met  the  permanent  program 
performance  standard,  reconstruction 
to  meet  the  design  standards  should 
not  be  required  because  of  the  poten- 
tial harm  to  the  environment  and  the 
cost  of  the  operator  in  terms  of  money 
and  delays  in  coal  production. 

Commenters  also  point  to  Judge 
Flannery's  decision  on  the  initial  pro- 
gram regulations.  Judge  Flannery  con- 
cluded from  his  analysis  of  the  initial 
program  regulations  covering  pre-ex- 
isting structures,  that  OSM  could  not 
require  reconstruction  of  existing 
structures  for  the  sake  of  complying 
with  design  requirements  if  the  struc- 
ture  already  complied  with  the  per- 
formance requirements. 

OSM  considered  the  approach  sug- 
gested by  these  commenters  and  the 
alternative  of  requiring  reconstruction 
of  existing  structures  to  meet  design 
requirements  even  when  they  met  per- 
formance requirements.  The  latter  ap- 
proach is  attractive  because  of  the  in- 
creased level  of  confidence  that  a 
structure  built  to  specific  design  re- 
quirements In  the  regulations  will  be 
more  likely  to  remain  in  compliance 
with  performance  standards  through- 
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out  the  life  of  the  structure.  Further- 
more, built  to  specific  design  require- 
ments, the  structure  would  be  less 
likely  to  fail  under  particularly  stress- 
ful situations.  E>ependlng  on  the  type 
of  structure  and  its  location,  failure 
could  have  adverse  consequences  on 
the  environment  and  public  health 
and  safety. 

Balanced  against  these  consider- 
ations. OSM  has  considered  Judge 
Flannery's  holding  referred  to  above. 
His  holding  rested  upon  the  principle 
that  for  a  regulation  to  have  retroac- 
tive application.  Congress  must  have 
explicitly  specified  such.  Judge  Flan- 
nery noted  that  Section  515(f)  re- 
ferred to  existing  and  new  coal  mine 
waste  piles,  whereas  Congress  has  not 
specified  that  other  performance 
standards  apply  to  existing  structures. 

OSM  also  considered  the  points 
made  by  commenters  who  suggested 
that  reconstruction  of  stable,  revege- 
tated structures  could  cause  adverse 
environmental  impacts.  Although  the 
environmental  impact  statement  char- 
acterizes these  impacts  as  generally 
short-term,  they  may  outweigh  the 
benefits  to  be  gained  by  reconstructing 
a  structure  so  as  to  meet  design  re- 
quirements when  it  already  is  in  com- 
pliance with  performace  standards. 
The  added  long-term  confidence  in  a 
structure  built  to  specific  design  re- 
quirements, OSM  believes,  is  not  suffi- 
cient justification  to  incur  the  envi- 
ronmental impacts  which  could  arise 
from  reconstruction.  This  is  particu- 
larly so  when  one  recognizes  that 
through  periodic  Inspections  of  the 
structure  during  its  useful  life,  the 
regulatory  authority  will  be  able  to 
ensure  its  continued  compliance  with 
performance  standards  or  correction 
of  a  condition  threatening  harm  to  the 
environment  or  public  health  and 
safety  by  ordering  any  necessary 
maintenance  of  reconstruction  when 
the  need  becomes  evident. 

In  response  to  commenters  on  this 
issue.  OSM  has  decided  not  to  require 
reconstruction  of  a  structure  to  meet 
permanent  program  design  require- 
ments if  the  structure  complies  with: 
(1)  initial  program  performance  stand- 
ards which  are  at  least  as  stringent  as 
comparable  permanent  program  per- 
formance standards,  (2)  more  strin- 
gent permanent  program  performance 
standards  or  (3)  permanent  program 
performance  standards  for  which  no 
comparable  initial  program  perform- 
ance standards  existed. 

If  an  existing  structure  must  be  re- 
constructed because  it  does  not 
comply  with  permanent  performance 
standards  which  are  more  stringent 
than  initial  program  performance 
standards  or  for  which  no  comparable 
performance  standards  existed  in  the 
initial  program,  the  Issue  arises  as  to 
whether  It  should  be  reconstructed  to 
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meet  only  the  performance  standards 
or  also  meet  the  design  requirements. 
In  this  case  modification  or  recon- 
struction, with  its  associated  environ- 
mental Impacts  will  have  to  occur,  to 
obtain  compliance  with  the  perform- 
ance standard,  xinless  the  operator 
chooses  to  abandon  the  structure. 
Given  this.  OSM  believes  that  the 
long-term  beneflLs  of  modifying  or  re- 
constructing to  meet  the  design  re- 
quirements discussed  above  outweigh 
any  added  short-term  environmental 
Impacts  which  might  be  identified 
with  reconstructing  to  meet  only  per- 
formance standards  and.  therefore, 
has  required  reconstruction  to  meet 
design  standards  in  the  regulations. 

4.  Another  issue  raised  by  com- 
menters  is  w^en  existing  non-conform- 
ing structures  should  be  required  to 
come  into  compliance.  Suggestions  in- 
cluded: (1)  tnmiediately  upon  issuance 
of  a  permanent  program  permit.  (2)  up 
to  six  months  following  issuance  of  a 
permit  and  (3)  a  time  period  agreed  to 
by  the  regulatory  authority  and  the 
operator  on  a  case-by-case  basis.  The 
regulatory  analysis  considers  the  costs 
associated  with  a  2  year  reconstruction 
period. 

Immediate  compliance  is  arguably 
required  by  the  Act.  The  Act  gives  no 
waiver  from  compliance  with  perform- 
ance standards  for  existing  structures. 
Rather,  Section  515(a)  says  that  per- 
mits for  surface  coal  mining  oper- 
ations shall  require  that  such  oper- 
ations meet  all  applicable  performance 
standards.  Existing  structures  include 
the  structures  and  facilities  which  fall 
within  the  definition  of  surface  coal 
mining  operations  in  Section  701(28) 
of  the  Act. 

Immediate  compliance  with  the  per- 
manent program  performance  stand- 
ards would  have  the  most  positive  en- 
vironmental consequences.  Unless  au- 
thorized to  continue  operations  under 
an  Initial  program  permit  pursuant  to 
30  CPR  771.1S(b).  the  adverse  impacts 
from  non-conforming  structures  would 
end  within  eight  months  of  approval 
of  a  State  program  or  Implementation 
of  a  Federal  program  when  a  perma- 
nent program  permit  is  Issued  and 
Subchapter  K  becomes  applicable. 
This  would  be  approximately  Febru- 
ary 1981.  three-and-a-half  years  after 
Congress  enacted  the  Surface  Mining 
Act  expressing  the  urgent  need  to  es- 
tablish a  uniform  national  regulatory 
program  to  end  the  environmental 
abuse  and  risk  to  public  health  and 
safety  which  had  been  associated  with 
coal  mining.  Arguably.  Congress  In- 
tended no  further  delay  In  bringing 
existing  operations  into  compliance. 

Also  supporting  this  alternative  is 
the  argument  that  operators  will  have 
ample  lead  time  to  reconstruct  non- 
conforming structures  before  their 
permanent      program      permits      are 
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issued.  With  piibllcation  of  these  rules 
operators  will  be  put  on  notice  as  to 
what  will  be  required  for  existing  non- 
conforming structures.  With  approval 
of  a  State  program  or  Implementation 
of  a  Federal  program  they  will  again 
be  on  notice,  perhaps  In  even  more 
detail.  They  are  not  required  to  have  a 
new  permit  for  eight  more  months  and 
even  this  may  be  extended  under  30 
CPR  771.13(b).  Seemingly,  reconstruc- 
tion of  nonconforming  structures 
could  reasonably  be  expected  over  this 
period  of  time. 

The  cost  to  the  operator  of  immedi- 
ate compliance  would  be  the  greatest 
of  the  alternatives  considered.  These 
costs  would  be  In  terms  of  dollar  costs 
of  diverting  the  equipment  and  per- 
sonnel to  reconstruction  tasks  and  a 
temporary  drop  In  coal  production. 
(See  the  final  Regulatory  Analysis.) 
These  costs  could  be  particularly  sig- 
nificant if  the  operator.  In  exercising 
his  or  her  business  Judgment,  felt  con- 
strained to  await  approval  of  the  State 
program  or  even  discussions  with  the 
regulatory  authority  following  filing 
of  the  permit  application.  This  might 
be  necessary  In  order  to  know  precise- 
ly what  structures  required  recon- 
struction and  to  what  specific  design 
requirements. 

An  alternative  to  Immediate  compli- 
ance is  to  require  reconstruction  over 
a  specified  period  not  to  exceed  six 
months  following  permit  Issuance. 
This  approach  delays  elimination  of 
environmental  impacts  or  risks  to 
public  health  or  safety  which  may  be 
associated  with  a  structure  that  is  not 
In  compliance  with  the  permanent 
program  performance  standards.  How- 
ever, the  magnitude  or  such  impacts 
should  not  be  great  over  the  recon- 
struction period.  Should  the  noncon- 
forming structures  pose  a  significant 
imminent  environmental  harm  to 
land,  air  or  water  resources,  or  an  Im- 
minent danger  to  the  health  and 
safety  of  the  public,  the  threat  could 
be  handled  by  issuance  of  a  cessation 
order.  Cessation  orders  are  not  limited 
to  violations  of  permits  or  perform- 
ance standards,  but  can  be  Issued  for 
any  practice  or  condition  which  poses 
the  requisite  risks. 

As  discussed  above,  if  many  opera- 
tors In  the  exercise  of  business  Judg 
ment  would  not  begin  to  reconstruct 
existing  nonconforming  stnictures 
untfl  approval  of  a  State  program  or 
implementation  of  a  Federal  program 
at  the  earliest,  the  maximum  slx- 
month  period  for  reconstruction  after 
Issuance  of  a  permit  would  allow  for 
careful  planning  of  equipment  and 
personnel  needs  as  related  to  coal  pro- 
duction schedules,  seasonal  weather 
patterns  and  other  factors.  In  addi- 
tion, for  mines  with  many  structures 
requiring  reconstruction,  the  work 
could  be  scheduled  tn  the  optimum  se- 


quence to  minimize  imi»ctB  upon  the 
environment  and  coal  production. 
When  compared  to  the  inunedlate 
compliance  alternative,  the  planning 
and  scheduling  which  could  occur  over 
the  six -month  reconstruction  period 
could  mitigate  some  of  the  adverse  im- 
pacts of  reconstniction.  This  oould 
offset  in  part  the  harm  to  the  environ- 
ment which  would  result  from  permit- 
ting a  delay  In  meeting  the  permanent 
program  perfomumce  standards. 

The  other  alternative  suggested  by 
comments  with  respect  to  the  timir^ 
of  reconstruction  would  leave  to  the 
regulatory  authority  and  the  applicant 
agreement  on  what  structures  re- 
quired reconstruction  by  any  particu- 
lar time.  This  would  give  maximum 
flexibility  to  consider  the  particular 
situation  relating  to  each  structure. 
The  magnitude  of  the  reconstruction 
task  could  be  considered  in  light  of  the 
potential  harm  it  posed  to  the  envlroD- 
ment  and  public  health  and  safety. 
Reconstruction  schediiles  could  be  de- 
signed taking  fully  into  account  the 
seasonal  factors. 

One  difficulty  with  this  approach  is 
the  administrative  burden  it  would 
place  upon  those  regulatory  authori- 
ties in  states  with  a  significant  number 
of  mines.  The  sheer  numt>cr  of  individ- 
ual negotiations  with  each  operator 
and  the  time  consumed  would  divert 
personnel  from  other  essential  func- 
tions such  as  Inspections  and  enforce- 
ment. In  addition,  the  total  flexibility 
which  this  approach  would  allow  could 
result  In  (ailing  to  achieve  one  of  the 
fundamental  concepts  in  the  Act,  a 
uniform  minimum  national  regulatory 
program  across  the  country.  The  flexi- 
bility oould  result  in  competitive  ad- 
vantages for  the  coal  Industry  within 
one  State  when  compared  to  arK)ther, 
a  result  Congress  was  intent  ui>on 
avoiding. 

The  environmental  consequences  of 
this  alternative  are  not  readily  as- 
sessed. A  natural  tendency  would 
probably  be  to  give  operators  a  fixed 
period,  such  as  six  months  or  more,  to 
reconstruct  nonconforming  structures. 
Delay  in  bringing  nonconforming 
structures  into  compliance  with  the 
permanent  performance  standards 
would  prolong  the  adverse  Impacts  as- 
sociated with  such  nonconformance. 
Because  of  these  Impacts,  a  two-year 
reconstruction  period  seems  unreason- 
able, given  the  purposes  of  the  Act 
and  the  built-in  lead  time  In  the  regu- 
lations. 

The  effect  on  costs  arid  coal  produc- 
tion of  this  alternative  would  be  most 
favorable  to  the  operators.  Successful- 
ly negotiating  lengthy  reconstruction 
periods  would  be  to  the  operator's 
benefit  by  permitting  more  gradual  as- 
signment of  equixunent  and  personnel 
to  reconstruction.  Reconstruction  ac- 


tivities would  be  less  likely  to  interfere 
with  coal  production  on  this  basis. 

OSM  believes  the  alternative  of  al- 
lowing up  to  six  months  for  recon- 
struction of  existing  nonconforming 
structures  is  the  most  reasonable  ap- 
proach to  take.  It  reflects  the  need  to 
bring  structures  into  compliance  with 
the  full  complement  of  performance 
standards  within  a  reasonably  prompt 
period  of  time.  Significant  harm  to  the 
environment  or  public  health  or  safety 
over  this  period  of  time  can  be  han- 
dled by  issuance  of  cessation  orders. 
Finally,  this  approach  is  consistent 
with  Judge  Flannery's  opinion  in  In 
Re  Surface  Mining  Litigation  when  he 
held  that  permitting  a  reasonable  time 
period  for  reconstruction  was  a  proper 
exercise  of  the  Secretary's  discretion. 
Under  Section  786.21(aK2Ki).  the 
structure  must  be  in  compliance  six 
months  after  issiumce  of  the  permit 
submitted  pursuant  to  the  permanent 
program  regulations.  Normally,  less 
than  six  months  will  be  required  for 
reconstruction  of  structures,  such  as 
sediment  ponds,  haul  roads,  and  divi- 
sion ditches.  For  those  exceptional 
structures  which  would  require  more 
than  six  months  for  reconstruction, 
operators  should  consider  initiating  re- 
construction plans  in  accordance  with 
these  regulations  prior  to  approval  of 
a  State  program  or  Implementation  of 
a  Federal  program. 

OSM  does  not  intend  that  blanket 
six-month  reconstruction  periods  be 
granted  for  aU  non-conforming  struc- 
tures. Smaller,  less  complex  structures 
could  be  approved  for  reconstruction 
imder  a  schedule  providing  less  than 
six  months.  Other  factors,  such  as 
severe  environmental  Impacts  result- 
ing from  continued  non-compliance, 
could  also  be  a  basis  for  a  reconstruc- 
tion schedule  of  less  than  six  months. 
OSM  essentially  agrees  with  a  com- 
menter  who  suggested  that  existing 
nonconforming  structures  should  be 
modified  or  reconstructed  on  the  most 
expeditious  schedule  possible. 

5.  A  commenter  suggested  that  an 
existing  structure  which  was  not  in 
compliance  with  initial  program  per- 
formance standards  should  not  be 
given  any  additional  time  after  issu- 
ance of  a  permanent  program  permit 
to  come  into  compliance.  Operators 
were  to  have  brought  existing  struc- 
tures into  compliance  with  the  initial 
program  performance  standards  by 
November  4.  1978.  (30  CPR  710.11). 
Failure  after  that  date  to  be  In  compli- 
ance would  be  a  violation  of  the  regu- 
lations. Certainly,  by  the  time  the  per- 
manent program  performance  stand- 
ards become  applicable  operators  will 
have  had  ample  time  to  bring  existing 
structures  into  compliance  with  the 
initial  program  performance  stand- 
ards. 
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OSM  agrees  with  the  position  and 
rationale  of  the  commenter.  Section 
502  of  the  Act  requires  compliance 
with  specified  performance  standards 
in  Section  515  during  the  Initial  pro- 
gram. OSM  believes,  given  the  time 
which  will  have  elapsed  between  re- 
quired compliance  of  existing  struc- 
tures with  the  initial  program  per- 
formance standards  and  issuance  of 
permanent  program  permits,  that  per- 
manent program  permits  should  not 
be  Issued  to  an  operator  having  struc- 
tures not  in  compliance  with  initial 
program  performance  standards.  30 
CPR  701.11(eKiv)  is  written  to  require 
operators  to  modify  or  reconstruct 
structures  not  in  compliance  with  ini- 
tial program  performance  standards  to 
meet  more  stringent  permanent  pro- 
gram design  and  performance  stand- 
ards before  a  permanent  program 
permit  can  be  issued.  This  is  consistent 
with  the  rationale  which  supports 
OSM's  determination  that  existing 
structures  not  meeting  the  Subchapter 
K  performance  standards  be  recon- 
structed to  meet  both  the  design  and 
performance  standards  of  Subchapter 
K. 

6.  Commenters  suggested  that  OSM 
should  define  what  is  included  within 
the  term  existing  structure  so  that  op- 
erators will  be  on  notice.  A  commenter 
suggested  that  existing  structures 
should  be  those  designed  and  made  a 
discemable  part  of  a  permit  before 
March  4,  1978,  or  those  for  which  con- 
struction was  initiated  before  that 
date. 

OSM  agrees  that  existing  structures 
should  be  defined,  but  does  not  agree 
with  the  suggested  definition.  That 
definition  would  cover  only  those 
structures  that  "existed"  before  the 
initial  program  became  applicable. 
Under  the  suggested  approach,  any 
structure  which  was  created  between 
March  4,  1978  and  the  approval  of  a 
State  program  or  implementation  of  a 
Federal  program  would  not  be  covered 
by  the  existing  structure  concept  and 
presumably,  not  have  the  additional 
time  to  be  modified  or  reconstructed 
to  meet  permanent  program  require- 
ments. 

OSM  believes,  and  has  so  defined, 
existing  structures  to  include  those 
structures  for  which  construction 
began  prior  to  approval  of  a  State  pro- 
gram or  implementation  of  a  Federal 
program  or  Federal  lands  programs. 
Structures  built  between  March  4, 
1978  and  the  permanent  regxilatory 
program  implementation  were  built  in 
accordance  with  initial  program  per- 
formance standards  and  may  not  be  in 
compliance  with  more  stringent  or 
comprehensive  permanent  program 
standards.  The  Act  requires  compli- 
ance with  all  the  standards  in  Sections 
515  and  516  regardless  of  when  the 
structure    was    built.    OSM.    by    the 
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manner  in  which  it  defines  existing 
structures,  cannot  exempt  from  per- 
manent program  requirements  of  Sec- 
tions 515  and  516  those  structures 
built  in  compliance  with  Initial  pro- 
gram standards. 

7.  Some  commenters  made  sugges- 
tions on  the  control  mechanisms 
which  should  be  incorporated  in  the 
regulations  to  ensure  that  only  truly 
non-conforming  structures  would  be 
given  an  extension  of  time  within 
which  to  be  brought  Into  compliance 
and  that  such  structures  were,  in  fact, 
reconstructed  or  modified  on  schedule. 
Demonstrations  to  be  made  by  the  ap- 
plicant an6  corresponding  findings  by 
the  regulatory  authority  were  suggest- 
ed. A  compliance  schedule,  to  be  incor- 
porated Into  the  permit  covering  the 
period  for  reconstruction  or  modifica- 
tion, was  recommended.  The  com- 
menters suggested  such  a  schedule 
could  include  interim  steps,  which  if 
not  met,  could  constitute  a  violation  of 
the  permit  terms. 

OSM  believes  the  suggestions  have 
merit.  In  contrast  to  the  Initial  pro- 
gram, the  permanent  program  in- 
cludes comprehensive  permitting  re- 
quirements to  assist  the  regulatory  au- 
thority to  determine  if  reclamation  is 
feasible  at  a  given  mine.  As  part  of  the 
reclamation  and  operation  plans  for 
surface  and  underground  mines  in  30 
CFR  I*art  780  and  784,  the  application 
must  include  a  description  of  each  ex- 
isting structure  and  compliance  plans 
for  reconstruction  of  modification  of 
those  structures.  30  CPR  780.12  and 
784.12.  No  application  for  a  permit 
which  proposes  to  use  an  existing 
structure  may  be  approved  by  the  reg- 
ulatory authority  unless  the  applicant 
demonstrates  and  the  regulatory  au- 
thority makes  certain  findings  identi- 
fied in  30  CPR  786.21. 

As  part  of  the  permit  approval  proc- 
ess, the  regulatory  authority  must  ap- 
prove a  compliance  schedule  for  recon- 
struction of  modification  of  all  exist- 
ing structures  to  be  used  for,  or  to  fa- 
cilitate surface  coal  mining  and  recla- 
mation operations  during  the  perma- 
nent program.  The  regulations  do  not 
preclude  the  reg\ilatory  authority 
from  insisting  upon  a  compliance 
schedule  containing  interim  steps  for 
reconstruction  or  modification.  Under 
this  regulatory  approach  which  does 
not  require  Immediate  compliance 
with  the  requirements  of  Sutx;hapter 
K  for  existing  structures,  OSM  be- 
lieves that  an  operator's  progress 
toward  compliance  during  the  grace 
period  should  be  closely  monitored.  A 
compliance  schedule  containing  the  in- 
terim steps  for  compliance  would  be 
one  mechanism  to  assist  in  attaining 
this  objective. 

As  suggested  by  commenters,  failure 
to  meet  a  compliance  schedule  would 
be  a  violation  of  a  permit  term  for 
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which  a{>propriate  action  could  be 
taken  under  30  CFR  Subchapter  L. 
Because  o/  the  continued  environmen- 
tal impacts  and  threats  to  public 
health  and  safety  which  could  be  asso- 
ciated with  non-conforming  structures, 
failure  to  meet  a  scheduled  step  in 
bringinc  the  structure  into  compli- 
ance, which  could  jeopardize  ultimate- 
ly obtaining  compliance  on  schedule, 
should  rightfully  be  subject  to  appro- 
priate enforcement  action. 

8.  A  commenter  suggested  as  an  al- 
ternative to  a  compliance  schedule  and 
use  of  enforcement  tools,  that  the  reg- 
ulations call  for  filing  of  a  bond  by  the 
operator  to  ensure  reconstruction  or 
modification.  OSM  considered  this  but 
did  not  accept  iL  A  bond  ot  this  type 
could  increase  the  financial  burden 
upon  permit  applicants  without  sig- 
nificantly improving  the  regulatory 
authority's  ability  to  ensure  compli- 
ance. If  an  operator  Intends  to  pro- 
duce coal  under  a  permanent  program 
permit,  the  enforcement  tools  availa- 
ble to  the  regulatory  authority  to 
ensure  that  the  compliance  schedule 
in  the  iu>proved  permit  is  met  are  suf- 
ficient incentive.  OSM  believes,  for  the 
operator  to  properly  and  completely 
reconstruct  or  modify  an  exlsitng  non- 
conforming structure. 

9.  Comments  noting  the  adverse  en- 
vironmental impacts  which  can  be  as- 
sociated with  reconstruction  or  modifi- 
cation of  existing  structures  or  sug- 
gesting a  limited  time  period  within 
which  to  bring  the  nonconforming 
structure  into  compliance  raise  a 
common  issue.  What  must  be  done 
with  the  structure  if  its  reconstruction 
would  cause  a  significant  threat  of 
harm  to  the  environment  or  to  public 
health  or  safety  or  if  its  reconstruc- 
tion could  not  be  accomplished  within 
six  months?  OSM  has  decided  that  the 
only  reasonable  option  is  lo  require 
abajidonment  of  the  structure  and.  if 
necessary,  construction  of  a  new  con- 
forming structure.  Abandonment 
would  be  required  to  proceed  under  30 
CFR  816.132  or  817.132. 

Given  the  purposes  of  the  Act  in 
Section  102.  OSM  does  not  believe  reg- 
ulations implementing  the  permanent 
regulatory  program  can  authorize  the 
regulatory  authority  to  approve  recon- 
struction or  modification  which  would 
pose  a  significant  risk  or  harm  to  the 
environment  or  public  health  and 
safety.  Indeed,  by  definition,  such  re- 
construction or  modification  would 
well  be  subject  to  a  cessation  order 
under  Section  521  of  the  Act.  Similar- 
ly. OSM  does  not  believe  that  the  reg- 
ulations should  permit  the  impacts  as- 
sociated with  non-conforming  struc- 
tures to  continue  longer  than  six 
months.  Considering  that  t^ie  Act 
could  be  read  to  require  immediate 
oonformance  of  existing  nonconform- 
ing strxictures.  OSM  believes  that  a  re- 
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quirement  to  bring  such  structures 
Into  cocif  ormanoe  within  six  months  or 
abandon  the  structure  is  a  reasonable 
exercise  of  its  responsibility  to  protect 
the  envlrcMunent  and  the  public  health 
and  welfare  from  the  adverse  affects 
of  coal  mining— in  thUs  instance,  non- 
conforming structures  associated  with 
coal  mining. 

10.  Some  commoits  pointed  out  the 
need  to  distinguish  between  design 
and  performance  staxxlards  in  the  reg- 
ulations. Because  compliance  with  per- 
formance standards  is  one  of  the  crite- 
ria for  determining  whether  modifica- 
tion or  reconstruction  is  nectmmtj 
under  the  permanent  program.  OSM 
agrees  that  persons  conducting  surface 
coal  mining  operations  and  the  regula- 
tory authority  need  to  know  which  are 
performance  standards  and  which  are 
design  crtieria.  OSM  believes  that  the 
performance  standards  in  Subchapter 
K  are  distinguishable  from  the  design 
standards  as  the  regulations  now  are 
written.  OSM  will  provide  advice  on 
this  matter  to  the  State  regulatory  au- 
thorities should  they  request  iL 

11.  As  noted  above  under  the  discus- 
sion of  30  CFR  701.11(b)  and  (c)  and  in 
the  preamble  to  Part  741.  the  applica- 
bility of  the  performance  standards  to 
existing  operations  on  Federal  lands  is 
different  from  that  under  Stale  or 
Federal  programs.  Performance  stand- 
ards apply  six  months  after  the  effec- 
tive date  of  the  Federal  lands  program 
unless  a  mine  plan  revision  is  neces- 
sary for  compliance.  If  a  mine  plan  re- 
vision is  necessary,  an  operator  will 
have  up  to  an  additional  six  months  to 
revise  the  mine  plan  and  be  in  compli- 
ance, based  upon  a  schedule  approved 
by  the  regulatory  authority. 

OSM  believes  the  mine  plan  revision 
process  In  30  CFR  741.11  is  adequate 
to  handle  exisiting  nonconforming 
structures  on  Federal  Umds.  Because 
of  the  earlier  compliance  dates  on  Fed- 
eral lands.  OSM  believes  imposition  of 
the  more  formalized  process  in  Sec- 
tions 780.12.  784.12  and  786.21  is  un- 
reasonable. OSM  anticipates,  however, 
that  the  Regional  Directors  may  well 
consider  the  same  factors  in  determin- 
ing whether  a  mine  plan  revision  is 
necessary  to  achieve  complianoe  for 
existing  structures.  701.11(f)  Coal  Ex- 
ploration Authority  for  this  Section  is 
found  in  Sections  102.  201.  501  and  512 
of  the  Act. 

This  subsection  provides  that  notice 
and  approval  requirements  for  coal  ex- 
ploration operations  proposed  under 
Part  776  of  Subchapter  G  go  into 
effect  upon  approval  of  a  State  pro- 
gram or  implementation  of  a  Federal 
program.  Section  512  of  the  Act  and 
its  legislative  history  are  sUent  on  the 
effective  date  of  its  requirements.  Be- 
cause the  notification  and  approval  re- 
quirements in  Part  776  are  so  much 
less  burdensome  than  the  permitting 


requirements  for  surface  coal  mining 
operations.  OSM  believes  operators 
can  reasoTuU>ly  be  required  to  file  no- 
tices or  applications  for  approval  Im- 
mediitely  upon  the  effective  date  of  a 
State  or  Federal  program. 

The  Act  provides  no  guidance  con- 
cerning when  applicable  performance 
standards  should  begin  to  apply  to 
coal  exploration.  Because  most  coal 
exploration  operations  are  consider- 
ably smaller  than  a  typical  surface 
coal  mining  operation,  the  Office  be- 
lieves a  reasoruible  approach  is  to 
apply  the  applicable  performance 
standards  to  existing  operations  two 
months  following  approvsd  of  a  State 
program  or  implementation  of  a  Fed- 
eral program.  This  approach  Is  within 
the  general  rulemaking  authority  to 
carry  out  the  purposes  of  the  Act  and 
consistent  with  these  purposes  as 
found  In  Section  102  of  the  Act. 

Two  months  is  considered  an  appro- 
priate time  for  the  regulatory  authori- 
ty to  publiciie  the  applicability  of  the 
performance  standards,  in  a  way  likely 
to  reach  persons  engaged  in  explora- 
tion activities  in  the  SUte. 

PAtT  707— EXIMFTIOH  FO«  COAl 
EXTHACTION  INQDENT  TO  GOV- 
EJtNMENT-flNANCEO  HIGHWAY 
Oft  OTHER  CONSTRUCTION 

Authority  for  this  Part  is  found  In 
SecUon  201(cX2).  &01(b).  and  528  of 
the  Act. 

This  Part  establishes  the  minimum 
criteria  and  procedures  for  those  oper- 
ations extracting  coal  as  an  Incidental 
part  of  Federal.  State  or  local  govern- 
ment-financed highway  or  other  con- 
struction which  is  exempt  from  the  re- 
quirements of  the  Act.  The  regula- 
tions limit  the  scope  of  the  exemption 
in  a  manner  believed  to  be  consistent 
with  the  congressional  Intent  of  Sec- 
tion 528  of  the  Act.  and  consistent 
with  the  overall  philosophy  of  the  Act 
to  minimize  the  environmental  Impact 
and  the  risk  to  the  public  health  and 
safety  of  surface  coal  mining  oper- 
ations. The  regulations  ensure  that 
only  those  operations  extracting  coal 
incidental  to  government-financed 
construction  are  exempt  from  the  re- 
quirements of  the  Act. 

Section  528  (3)  of  the  Act  provides 
the  authority  for  these  regulations. 
That  Section  specifically  requires  that 
the  exemption  for  coal  extraction 
which  is  an  incidental  part  of  Federal. 
State  or  local  government-financed 
highway  or  other  corxstruction  be  cov- 
ered by  regulatioivs  issued  by  the  regu- 
latory authority.  The  regulations  in 
Part  707  establish  the  minimum  crite- 
ria and  procedures  necessary  to  quali- 
fy for  the  exemption. 

Relevant  legislative  history  support- 
ing these  regulations  includes— 

(1)  H.R.  5988.  93  Cong.  Section  SOS. 


(2)  119  Cong.  Rec.  1368  (January  18. 
19TS.  discussing  Section  203  of  HJl. 
oVBS) 

(8)  S.  Rep.  No.  W-402,  Wd  Cong.,  1st 
Sess.  50(1973) 

(4)  S.  Rep.  No.  94-28,  94th  Cong..  Ist 
Seas.  223  (19T5) 

(5)  S.  7,  95th  Cong..  1st  Sess.,  Section 
428(3) (1977) 

(«)  8.  Rep.  No.  96-128.  95th  Cong.. 
IstSess  98(1977) 

(7)  H.R.  Rep.  No.  95-493,  95th  ConfiT.. 
IstSess.  112(1977) 

(8)  S.  Rep.  No.  95-337.  95th  Cong.. 
IstSess.  112(1977) 

The  legislative  history  is  clear  that 
Congress  Intended  the  Section  528(3) 
exemption  to  be  a  narrow  one.  as  es- 
tablished by  regulations.  The  third  ex- 
emption was  not  added  to  Section  528 
imtil  the  95th  Congress.  Committee 
reports  from  earlier  Congresses  stated 
that  exemptions  In  Section  528  (1)  and 
(2)  -were  provided  because  these  classes 
of  surface  mining  covered  by  the  ex- 
emptions caused  very  little  environ- 
mental damage  and  regulation  of 
them  would  be  burdensome  for  the 
regulatory  authority  and  the  Industry 
(reference  No.  3).  When  the  third  ex- 
emption was  added  In  the  Senate 
during  the  95th  Congress,  the  Com- 
mittee continued  to  use  the  same  lan- 
guage to  describe  all  three  exemptions 
(reference  No.  4).  However,  the  third 
exemption  as  added  by  the  Senate  was 
not  Itontted  to  coal  extraction  inciden- 
tal to  government-financed  construc- 
tion (reference  No.  4).  The  Conference 
modified  the  Sertate  language  to 
"llmlMs)  the  exemption  to  extraction 
of  coal  as  an  incidental  part  of  govern- 
ment-funded constmctlon  only,  rather 
than  all  construction  as  origlrailly  pro- 
vided in  the  Senate  language."  (7) 

1.  Comments  were  made  that  the 
reference  to  "regulatory  authority"  In 
Section  52S(S)  of  the  Act  meant  that 
only  the  State  regulatory  authorities 
and  not  OSM  could  issue  regulations 
dealing  with  Section  528(3)  of  the  Act. 
OSM  considers  this  comment  legally 
invalid  because  general  rulemaking  au- 
thority is  granted  the  Secretary  of  the 
Interior  by  Section  201  of  the  Act  and 
the  duty  to  promulgate  regulations 
"governing  a  permanent  regulatory 
procedure  .  .  .  based  on  and  conform- 
ing to  the  provisions  of  Title  V"  is  im- 
posed by  Section  501(b)  of  the  Act. 
State  regulatory  authorities  are  free 
to  promulgate  regtilatlons  that  are 
more  stringent  or  more  detailed  than 
OSM's. 

2.  Comments  were  made  that  the 
phrase  "government  financed"  In  Sec- 
tion 528(3)  modifies  'highway  con- 
struction" only  and  does  not  modify 
the  phrase  "other  construction." 
Under  such  an  Interpretation,  extrac- 
tion of  coad  as  an  Incidental  part  of 
private  construction  would  be  exempt- 
ed by  Section  528.  OSM  considers  this 
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comment  legally  invalid.  In  the  House- 
Senate  Conference  Report  (S.  Rep. 
No.  95-337.  95th  Cong..  1st  Sess.  112 
(1977)),  the  Conferees  state±  'The 
Senate  amendment  also  Included  an 
exemption  for  aU  construction.  The 
conferees  agreed  to  a  modified  version 
of -the  Senate  amendment  which  limits 
the  exemption  to  extraction  of  coal  as 
an  incidental  part  of  government- 
funded  construction  only,  rather  than 
all  construction  as  originally  provided 
In  the  Senate  language."  Prom  this 
OSM  Interprets  the  congressional 
Intent  of  Section  528(3)  to  exempt 
only  Federal,  State,  or  local  govern- 
ment-financed and  not  privately 
funded  construction.  (For  more  com- 
plete discussion  of  the  legislative  his- 
tory see  the  Preamble  to  proposed 
Part  707  at  43  FR  41672  (September 
18, 1978).) 

3.  Comments  were  made  that  the 
prcqxjsed  regulations  were  too  complex 
and  therefore,  too  much  paperwork 
for  little  environmental  protection. 
OSM  considered  three  alternatives  in 
responding  to  this  comment:  (a)  adopt 
very  short  regulations  giving  each 
State  almost  total  discretion  to  inter- 
pret and  Implement  the  Act,  Cb)  keep 
the  same  overall  approach  as  proposed 
but  reduce  the  paperwork  by  renM)vlng 
the  requirement  for  the  State  financ- 
ing agency  to  file  a  notice  for  each 
project  with  the  State  regulatory  au- 
thority, and  (c)  make  no  change  from 
the  proposed  regulations. 

The  first  alternative  would  reduce 
OSM  requirements  to  a  minimum  but 
was  rejected  because  It  would  likely 
result  In  markedly  different  ap- 
proaches in  different  States,  some  of 
whiph  might  be  inconsistent  with  the 
Act  or  difficult  to  enforce.  The  second 
alternative  would  reduce  paperwork 
but  would  still  Implement  congression- 
al intent  and  provide  for  relatively 
easy  and  efficient  enforcement  and  ac- 
ceptable citizen  access  to  Information. 
Because  the  benefits  outweighed  the 
minor  decrease  In  accessibility  of  In- 
formation as  compared  to  the  ap- 
proach proposed,  this  alternative  was 
adopted  In  response  to  the  comment. 
The  third  alternative  was  rejected  In 
order  to  achieve  the  reduction  In  pa- 
perwork of  the  alteniatlve  adopted. 

4.  Comments  were  made  that  pro- 
posed Section  707.5  should  be  chariged 
to  redefine  the  phrase  "extraction  of 
coal  as  an  Incidental  part."  Sugges- 
tions were  made  to  allow  for  a  value 
either  lower  or  higher  than  the  50  i>er- 
cent  of  the  cost  of  the  project  as  pro- 
posed. 

In  light  of  these  comments  OSM 
considered  possible  changes  lo  the 
definition.  Alternatives  based  on  the 
percentage  approach  were  rejected  be- 
cause OSM  believes  the  percentage  of 
coal  value  to  cost  of  the  project  Is  not 
sufficiently  closely  related  to  the  con- 
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gresslonal  IntenL  The  extraction 
would  be  incidental  to  the  construc- 
tion If  the  removal  was  necessary  to 
the  completion  of  the  construction, 
even  if  the  value  of  the  ooal  was  great- 
er than  50  percent  of  the  cost  of  the 
project.  To  retain  the  percentage  ap- 
proach, at  the  50  percent  level  or  at  a 
higher  or  lower  level,  seems  undesira- 
ble. 

The  approach  adopted  Is  that  any 
extraction  of  coal  which  is  necessary 
to  enable  the  construction  to  be  ac- 
complished Is  an  Incidental  part  of  the 
construction.  The  adopted  approach 
may  lead  to  some  difficult  engineering 
Judgments  for  the  State  regtilatoryjui- 
thorities.  If  a  negative  determination 
is  made  in  a  particular  Instance,  some 
coal  reserves  might  be  left  In  place 
that  could  be  removed  under  the  per- 
centage test.  However,  OSM  believes 
that  there  will  be  few,  if  any,  actual 
instances  of  this  and  that  the  engi- 
neering judgments  can  be  made  by  the 
regulatory  authority  with  the  help  of 
the  public  funding  agency. 

Coal  mining  may  be  incidental  to  the 
construction  If  its  removal  is  necessary 
and  if  it  is  within  the  right-of-way,  in 
the  case  of  a  road,  railroad,  utility 
line,  or  other  such  corridor  or  within 
the  boundaries  of  the  area  directly  af- 
fected by  ottier  govemment-firumced 
construction.  This  limitation  will  pre- 
vent claims  that  what  is  essentially  in- 
dependent coal  raining  is  Bomehovr 
necessary  to  the  actual  construction. 

5.  Comments  were  received  that  the 
definition  of  "government-financed 
construction"  should  be  changed  to 
lower  the  requirement  of  SO  percent 
funding.  In  responding  to  these  com- 
ments, OSM  considered  the  alterna- 
tives of  lowering  or  raising  the  per- 
centage or  leaving  it  at  50  percent. 
Little  rationale  was  given  for  the  sug- 
gestion to  lower  the  percentage  except 
that  one  commenter  pointed  out  that 
by  the  proposed  standard  OSM  might 
discourage  donation  of  services  by  ooal 
operations  for  a  public  benefit,  such  as 
the  construction  of  a  haul  road  that 
would  be  utilized  by  the  public,  and 
the  resulting  savings  of  taxes.  OSM 
believes  that  the  50  percent  level  ef- 
fectively divides  those  projects  that 
are  predominantly  public  from  pre- 
dominantly private  and  thus  accurate- 
ly Implements  congressional  Intent. 
OSM  believes  there  will  be  few  In- 
stances In  which  this  standard  will  dis- 
courage construction  that  would  oth- 
erwise comply  with  a  lower  percent- 
age. 

6.  Comments  were  received  that  the 
government -financing  agency  should 
not  be  required  to  file  nor  the  State 
regulatory  authority  keep  publicly 
available  the  Information  required  in 
the  proposed  regulations.  Commaits 
were  also  received  that  the  exempted 
construction  contractor  should  be  re- 
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quired  to  keep  nothing  onslte.  Both 
comments  were  attempts  to  reduce  pa- 
perwork. OSM  considered  both  alter- 
natives and  deleted  the  requirement 
for  centraJ  filing  with  the  State  regu- 
latory authority  but  retained  a  slight- 
ly reduced  requirement  for  the  con- 
struction contractor  to  maintain  rec- 
ords on  the  site.  Because  relatively 
little  was  gained  by  filing  with  the  reg- 
ulatory authority  except  easy  access 
to  Information,  OSM  adopted  this  ap- 
proach to  reduce  paperwork. 

Even  without  a  filing  requirement, 
OSM  believes  government  funding 
agencies  should  and  will  usually  con- 
sult with  the  SUte  regulatory  authori- 
ty about  environmental  problems  asso- 
ciated with  the  coal  extraction  during 
the  construction  project.  On  the  other 
hand,  the  requirement  to  keep  certain 
Information  at  the  site  Is  relatively 
minor  and  will  provide  a  basis  for 
State  and  Federal  Inspectors  indepen- 
dently or  at  the  request  of  a  citizen  to 
determine  quickly  the  exempt  status 
of  a  given  coal  excavation  site. 


SUKCHArrfl  »— JNmAL  KOCRAM 
ICOULATIOMS  (PAITS  710-725) 

SUBCHAFTH  C— FCRiMANENT  lEOUlATOlY 
PtOOftAMS  rot  NON-fEOflAL  AND  NOfl- 
INDIAN  LANDS 

PART  730— GENERAL  REQUIREMEIfrS 
FOR  REGULATORY  PROGRAMS  IN 
STATES 

Authority:  Sections  102.  ZOUc), 
SOUa).  503.  504.  505.  and  521  of  Pub.  L. 
95-87. 

9730.1     Scope. 

This  Section  gives  an  overview  of  the 
Subchapter,  and  is  essentially  un- 
changed from  the  proposed  regula- 
tions. 

5  730.2     Obj«cUve«. 

This  Section  lists  the  objectives  for 
Subchapter  C  esUblishlng  the  criteria 
and  procedures  for  the  Subchapter. 
Changes  from  the  proposed  regula- 
tions are  editorial  In  nature. 

9  730.4     RMponaibilities. 

This  Section  delineates  general  re- 
sponsibilities for  the  States,  the  Re- 
gional Director,  the  Director,  and  the 
Secretary  for  permanent  regiilatory 
programs  as  Implemented  by  the 
SUtes.  The  specific  duties  and  respon- 
sibilities set  out  In  this  Section  are 
based  on  the  authority  of  Section  201 
of  the  Act  and  on  specific  responsibil- 
ities delegated  by  the  Secretary.  Sub- 
mission, review,  and  approval  or  disap- 
proval responsibilities  are  discussed,  as 
well  as  resiwnsiblllty  to  maintain  pro- 
grams, to  revise  and  amend  programs 
and  to  invoke  remedial  actions  should 
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State  programs  not  be  administered 
effectively.  Responsibility  for  adminis- 
tering funding  assistance  necessary  to 
develop  and  enforce  State  programs  Is 
aiso  established. 

1.  The  comments  addressing  this 
Section  raised  several  objections  con- 
cerning the  responsibilities  assigned  to 
the  Director  and  the  Secretary.  Spe- 
clflcaUy,  a  commenter  objected  to  the 
Director  being  responsible  for  approv- 
ing and  disapproving  program  amend- 
ments under  Section  730.4(f).  The 
final  decision.  It  was  felt,  should  lie 
with  the  Secretary.  This  proposal  has 
not  been  accepted.  Prior  to  issuance  of 
the  proposed  regulations,  the  Secre- 
tary officially  delegated  certain  re- 
sponsibilities to  the  Director  as  al- 
lowed under  Section  201(c)  of  the  Act. 
This  delegation  Included  the  authority 
to  make  the  final  decisions  regarding 
program  amendments.  The  Depart- 
ment has  not  changed  this  delegation. 
These  decisions  are  not  expected  to  be 
of  a  critical  or  controversial  nature 
which  would  require  Secretarial 
action.  In  those  cases  where  Secretari- 
al review  Is  needed.  It  will  be  obtained 
under  internal  administrative  proce- 
dures. 

3.  Other  commenters  raised  similar 
objections  to  Section  730.4(g).  These 
commenters  objected  to  the  Director's 
responsibility  for  both  Initiating  Fed- 
eral enforcement  for  a  State  program 
and  withdrawing  approval  of  a  State 
program  not  being  properly  adminis- 
tered, maintained,  or  enforced.  These 
commenters  pointed  out  that  the  Act 
provides  the  Secretary  with  the  au- 
thority to  administer  the  program  and 
that  withdrawing  a  State  program  or 
Initiating  Federal  enforcement  should 
be  considered  as  critical  as  the  Initial 
approval  of  a  program.  Commenters 
also  recommended  that,  because  the 
Secretary  has  the  final  responsibility 
for  approving  State  programs,  other 
equally  critical  decisions  should  be  re- 
tained by  the  Secretary  and  not  dele- 
gated to  the  Director. 

After  consideration  of  these  com- 
ments, the  Department  has  chosen  to 
retain  the  Director's  authority  to  Initi- 
ate direct  Federal  enforcement.  This 
authority  has  been  duly  delegated  to 
the  Director  under  the  authority  of 
Section  201(c)  of  the  Act.  However,  as 
proposed  In  the  comments,  the  more 
sensitive  decision  of  withdrawing  ap- 
proval of  a  State  program  has  been  as- 
signed In  these  regulations  to  the  Sec- 
retary. Again,  Internal  administrative 
procedures  will  permit  delegation  of 
this  authority  to  the  Director  at  a 
future  date  if  such  action  is  warrant- 
ed. 

9730.5    DeflnlUofu. 

This  Section  contains  definitions  of 
two  fundamental  terms  used  through- 
out the  Sections  concerning  State  pro- 


grams. The  terms  "in  accordance 
with"  and  "consistent  with"  are  used 
in  many  places  In  the  Act  to  describe 
the  degree  of  similarity  required  be- 
tween the  provisions  of  the  Act  and 
those  to  be  established  In  a  State  pro- 
gram. The  terms  have  been  defined  In 
these  final  regulations  to  provide  a 
standard  for  uniformity  between  State 
provisions  contained  in  a  State  pro- 
gram and  provisions  of  the  Act  and 
the  regulations.  Authority  for  this 
Section  is  found  in  Sections  201(c)  and 
503(a)of  the  Act. 

The  Office  received  many  comments 
commenting  that  the  definitions  for 
the  terms  "consistent  with"  and  "In 
accordance  with"  be  changed  to  allow 
greater  variations  between  State  pro- 
grams and  the  Act  and  these  regula- 
tions. Commenters  Interpreted  the 
proposed  definitions  as  requiring  that 
the  State  law  and  regulations  be  virtu- 
ally Identical  to  the  Federal  law  and 
regulations.  The  definitions  for  these 
terms  have  t)een  revised  and  the  new 
definitions,  along  with  comments  re- 
ceived, are  discussed  in  the  Preamble 
to  Section  731.13,  Standards  and  pro- 
cedures for  approval  of  alternatives  to 
provisions  of  the  regulations  of  this 
Chapter. 

9  730.11     Inconsistent  and   more  stringent 
State  laws  and  regulations. 

This  Section  Is  based  upon  the  provi- 
sions of  Section  505(a)  and  (b)  of  the 
Act  and  reiterates  the  congressional 
directive  that  the  Federal  Act  and  reg- 
ulations supercede  any  State  law  or 
regulation  which  Is  inconsistent  with 
the  provisions  of  the  Act  or  Its  regula- 
tions. Section  730.11(b)  specifies  that 
any  State  law  or  regulation  which  pro- 
vides for  more  stringent  land  use  and 
environmental  controls  and  regulation 
of  surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
this  Act  and  this  Chapter,  or  which 
provide  for  the  control  and  regulation 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  for  which  no 
provision  Is  contained  in  the  Act  or 
this  Chapter,  will  not  be  construed  as 
inconsistent. 

9730.12    Requirements  for  regulatory  pro- 
grams In  States. 

This  Section  requires  that  a  State  or 
Federal  program  be  adopted  no  later 
than  June  3.  1980,  for  each  State  In 
which  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations are  or  may  be  conducted  on 
non-Federal  and  non-Indian  land.  Au- 
thority for  this  Section  Is  contained  In 
Section  503  of  the  Act.  The  Office  Is 
aware  of  several  States  with  extract- 
able  coal  reserves  In  which  mining  is 
not  occurring  now,  but  Is  likely  to 
occur  in  the  near  future.  The  Office 
encourages  these  SUtes  to  make  a  de- 
termination  as  to  the  potential   for 


future  mtotng.  If  it  Is  determined  that 
mining  is  likely  to  occur  In  the  near 
future,  a  State  program  should  be  sul>- 
mitted  by  the  August  S.  19B0  deadline. 
Section  T31.1S(bX2)  allows  States  to 
■ubaitt  programs  at  a  later  date  as 
they  beoooke  aware  of  proposed 
mining  operations. 

Section  7S0.12  also  has  been  revised 
to  reiterate  the  requirements  con- 
tained In  Part  7M  of  tills  Chapter  and 
to  highlight  specifically  the  provlatoos 
of  Section  S03(d)  of  tiie  Act  establish- 
ing ezceptioos  to  the  June  S.  IMO. 
deadline  for  Implementation  of  a  State 
or  Federal  program  where  a  State  has 
been  enjoined  from  preparing,  submit- 
ting, or  enforcing  a  State  program. 

Specifically,  coal  surface  mining  and 
redamation  operations  In  a  State 
where  a  State  program  is  subject  to  an 
Injimction  will  be  regiUated  by  the 
State  pursuant  to  Section  502  of  tbe 
Act  until  the  injunction  terminates,  or 
for  one  year  from  the  issuance  of  the 
injunction,  whichever  is  shorter.  At 
the  end  of  this  Ume  period,  the  re- 
quirenaents  of  Sections  503  and  504 
•«ain  will  be  fuUy  applicable.  Section 
730.12(b)  has  been  added  to  require 
the  State  to  notify  the  Director  of  the 
issuance  of  any  injunction  which  pre- 
vents or  prohibits  the  State  from  pre- 
paring, submitting  or  enforcing  a 
State  program  or  any  part  thereof. 


PART  731— SUBMISSION  OF  STATE 
PROeitAMS 

Authoritv:  Sections  102.  ZttllcX 
501(6)  and  50J(a)  cf  Pub.  L.  95-87. 

Part  781  establishes  procedures  and 
requirements  for  submission  of  State 
programs.  Under  Section  503(a)  of  the 
Act.  any  State  in  which  coal  explora- 
tion and  smface  coal  mining  and  recla- 
mation operations  are  being  twnducted 
or  may  be  condutrted  is  eligible  to 
submit  a  State  program  for  approval. 

9731.12    SuharissiDa  of  Stsrte  programs. 

This  Section  contains  the  submission 
deadlines  for  State  programs  and  au- 
thority for  this  Section  is  contained  tn 
Sections  201  and  503  of  the  Act.  Under 
Section  781. IKa).  a  Stote  has  until 
August  8.  1«7».  to  sulnnlt  Its  proposed 
program  to  the  Office.  Under  the  pro- 
posed regulatltsns  ttils  Section  re- 
quired submission  of  a  State  program 
by  February  3,  irre.  Under  proposed 
Section  7S2.1Kb).  a  State  coaW  peti- 
tion the  Office  for  an  extension  of 
tfane  beyond  Pebrnary  8,  1»79,  If  it  was 
necessary  for  its  State  legislature  to 
act  before  a  complete  State  program 
could  be  submitted. 

Numerous  commenters  objerticd  to 
the  deadlines  for  program  submiBskm 
in  Section  781.12.  Most  commenters 
stated  that  it  would  not  be  possible  to 
develop  and  subadt  a  State  program 
by  February  8,  lOTt.  Even  with  a  rtx- 


month  extension  to  Aagust  8,  lf79. 
most  believed  tlutt  the  sc^iedule  was 
unreasonable  and  perhaps  unattain- 
able. Most  proposals  for  additional 
time  suggested  that  the  date  be  ex- 
tended by  the  san>e  number  of  months 
that  the  Office  was  late  ki  proraulfat- 
ing  the  regulations. 

Although  the  Office  «b  syrapathert^ 
to  the  oonunenters'  concerns,  the  Act 
allows  no  ^Hscretion  on  the  final  pro- 
gram submission  dates.  Tbe  Act  man- 
dates a  Federal  program  if  States  do 
not  submit  programs  by  February  3, 
1979,  or  Ausost  3,  1«TO,  with  a  six- 
month  exterwlon,  or  If  the  State  pro- 
gram is  not  approved  by  Jme  3,  1980. 
A  Federal  program  muiA  be  estab- 
lished no  later  than  Jtine  8,  1980.  if  a 
State  program  has  not  been  approved. 

Section  731.12(a),  however,  has  been 
revised  to  require  submission  on  or 
before  August  3,  1979.  This  change  fol- 
lowed the  Director's  determination 
that  legislative  action  was  rteoessary  tn 
all  States  in  order  to  prepare  a  State 
program  tn  compliance  with  Section 
503  of  the  Act.  Another  reason  for  this 
extension  is  that  the  effective  date  for 
these  regulations  estabUshii^  submis- 
sion procedures  falls  beyond  the  pro- 
posed February  3,  1979,  deadline. 

Because  of  the  modification  In  Sec- 
tion 781.12(a),  Section  781.13(b)  of  the 
proposed  regulations  has  been  deleted. 
Sections  781.12(c)  and  731.12(4)  of  the 
proposed  regulations  therefore  have 
been  lettered  to  Sections  731.13Cb)  and 
(c)  respectively. 

Two  editorial  changes  have  been 
made  tn  Section  781.12(b).  The  term 
"tinder  the  Act"  in  t»ie  proposed  rules 
has  been  defined  tn  a  more  specific 
manner  as  "August  3.  1977,"  and  the 
phrase  "become  aware  oT"  has  been 
made  more  definitive  by  using  "antici- 
pated." The  Office  beUeves  that  this 
latter  change  denotes  more  traneAacy 
than  was  conveyed  by  the  proposed 
language.  Also,  a  new  Seeti<Hi 
731.12(bK3)  has  been  added.  aUo^iing 
submission  after  June  3,  IMO,  i^ould 
the  State  program  be  enjoined  as  spoe- 
ined  tn  Sections  780.18  and  SiKd)  of 
ttte  Act.  Section  TSl.lXc)  is  un- 
changed from  the  pioposed  reguter 
tkxis. 
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This  Section  permits  States  to  re- 
quest variations  from  the  regulations 
of  this  Chapter  in  order  to  develop 
regulatory  programs  to  fit  spectfic 
iocal  requirements  or  local  environ- 
mental or  agricultural  conditions  of 
each  State.  This  Section  Ins  been  re- 
structured and  modUled  In  response  to 
numy  comments  on  tJ»e  proposed  regti- 
lations  which  pointed  oat  inconsisten- 
cies between  several  Sections  of  the 
regulations    and    demwwied    greater 
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clarity  on  the  eirtent  of  variatioB  to  be 
iJlowed.  Authority  for  this  Sectioa  is 
Tjontatned  in  Sections  291(c),  W8,  9W. 
tl8(i),  and  521(d)  of  tMs  Act. 

1.  Numerous  conunenters  potntedl 
out  that  w*»Oe  piwposed  Section  781.13 
allowed  alternative  approaches,  it  was 
db«ctly  contradicted  by  the  defini- 
tions of  '^consistent  with"  and  "in  ac- 
cordance with"  In  Section  T80.».  The 
definition  of  "consistent  with"  re- 
quired that  State  regulations  be  "the 
same  as  or  similar  to"  the  regtOations 
of  this  Chapter.  The  defliritton  of  "in 
accordance  with"  required  that  State 
laws  "be  in  agreement  with"  tbe  Act. 
Oommenters  stated  that  these  deftail- 
tions,  especially  the  former,  effectively 
limited  the  possibQIty  of  variation 
which  Section  731.18  purported  to 
allow.  This  inconsistency  was  com- 
pounded by  a  third  standard  for  «>- 
proval  in  Section  782.15(aK2).  "achieve 
the  same  or  more  stringent  regulatory 
results."  OSM  agrees  with  these  com- 
naenU.  All  three  Sections— 780.5, 
781.13,  and  7S2.15<aK2)— have  been  re- 
vised to  Include  the  same  standard. 

2.  Oommenters  also  addressed  the 
question  of  how  much  variation 
should  be  allowed  from  the  Federal 
Act  and  regulations.  On  this  issue, 
commenters  generally  stated  that  Sec- 
tions 101(f)  and  201(c)(9)  of  the  Act 
implicitly  authortie  a  certain  degree  of 
flexibility  for  States  tn  developing 
their  programs  and  that  this  variation 
is  explicitly  authorized  in  Section  503 
of  the  Act  by  the  use  of  the  words  "in 
accordance  with"  and  '*oonsistcnt 
with."  In  tnterpretbig  these  piirases. 
however,  oommenters  differed  on  the 
degree  of  flexibility.  Differences 
ranged  from  inrtstence  that  broad 
flexibntty  be  established  for  State  pro- 
grams to  reoommendations  that  the 
amount  of  flexibility  be  reduced. 

Section  508(a)  of  the  Act  requires 
ttie  submission  of  a  program  which 
demonstrates  that  the  State  has  ttte 
capability  of  carrying  out  the  provi- 
sions of  the  Act  and  meeting  its  pw- 
pose  in  part  through  State  laws  and 
regulations  which  are  "in  accordance" 
and  "consistent*'  with  the  retudre- 
ments  of  the  Act  and  the  regulations 
of  this  Chapter.  Tt»e  underlying  prtn- 
elple  of  ttte  Act  is  to  eirtabli^  nrini- 
wwtm  national  standards  for  sarface 
coal  Ti»i«>i'^  and  reclniation.  It  is  the 
mandate  of  Section  508(a)  of  tlw  Act 
that  States  achieve  at  least  this  mini- 
mum  level  of  euvti  onmentid  control 
and  reguteUon.  This  principle  is  reiter- 
ated ttu  out  hoot  the  Act.  Sections 
lOKf)  and  19a(g)  of  the  Act  provide 
the  spMlfic  mandate  for  a  national 
program,  and  Sections  508(a),  5lB(i), 
and  5SI<d)  of  tbe  Act  establish  the 
specific  standard  of  ctfmpliance  <{.e., 
must  be  in  accordance  with,  no  leas 
stringent  ttum).  Most  Importantly. 
SecOoR  905  of  ttte  Act  profMes  Uwt 
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the  State  laws  and  reffulatlons  which 
require  more  stringent  land  use  and 
environmental  control  will  not  be  con- 
sidered inconsistent  with  the  Act  or 
the  regulations. 

OSM  believes  that  these  Sections 
clearly  allow  a  degree  of  flexibility. 
The  State  provisions,  however,  cannot 
fall  below  the  minimum  standards  es- 
tablished by  the  Act. 

It  is  clear  that  Consress  contemplat- 
ed, through  the  use  of  the  words  "In 
accordance  with"  and  "consistent 
with,"  some  variation  be  allowed.  This 
concern  was  expressed  specifically  in 
Section  201(cK9)  of  the  Act  requiring 
the  Secretary  to  assist  the  States  in 
developing  a  program  that  meets  the 
requirements  of  the  Act  «tnd.  at  the 
same  time,  reflects  local  requirements 
and  local  environmental  and  agricul- 
tural conditions. 

3.  Generally,  commenters  expressed 
confusion  over  the  meaning  and  rela- 
tionship between  such  words  as  "in  ac- 
cordance with,"  "same  or  similar,"  "no 
less  stringent,"  "reflects  local  condi- 
tions," and  "meets  the  requirements 
of."  Specific  proposals  by  the  com- 
menters largely  reiterated  these  terms, 
however.  Suggested  phrases  were  "no 
less  stringent,"  "meets  the  minimum 
requirements,"  "Is  Identical  to," 
"achieves  the  same  regulatory  result," 
"no  less  stringent  and  meets  the  mini- 
miun  requirements,"  and  lastly, 
"achieves  the  same  result." 

(a)  "No  less  stringent"  on  its  own  Is 
not  accepted  because  the  Office  be- 
lieves that  the  Act  establishes  certain 
minimum  requirements  that  alterna- 
tive provisions  must  meet.  These  mini- 
mum requirements  must  be  met  re- 
gardless of  the  stringency  of  the  alter- 
natives. Section  503(a)  of  the  Act  spe- 
cifically requires  that  a  State  submit  a 
program  which  demonstrates  that  it 
has  the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  "Stringency"  by  itself  la 
only  part  of  the  standard  required  by 
the  Act. 

(b)  "Meets  minimum  re<ruirements," 
alone  is  insufficient  and  therefore  not 
accepted.  Section  505(b)  establishes 
that  the  Secretary  shaU  set  forth  any 
State  law  or  regvOation  which  Is  con- 
strued to  be  Inconsistent  with  the  Act. 
adding  that  State  laws  and  regulations 
shall  not  be  construed  as  Inconsistent 
should  they  provide  for  more  stringent 
land  use  and  environmental  controls 
cuid  regulations.  Equally  important, 
minimum  requirements  may  not  be  ex- 
plicit in  all  cases.  Some  other  standard 
Is  needed  to  help  ensure  that  the  re- 
quirements of  the  Act  and  regxilatlons 
are  achieved. 

(c)  "Is  identical  to"  U  not  accepted 
because  Section  503(a)  of  the  Act 
clearly  requires  that  State  laws  and 
regulations  only  be  "in  accordance 
with"  and  "consistent  with"  the  provl- 
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slons  of  the  Act  and  the  Secretary's 
regulations.  Section  201(cK9)  of  the 
Act  requires  that  State  programs  be 
granted  some  flexibility  to  strengthen 
the  regulations  of  this  Chapter  to 
meet  local  requirements  and  environ- 
mental and  agricultural  concerns. 

(d)  "Achieves  the  same  regulatory 
result"  is  not  accepted  because  regiila- 
tory  result  is  difficult  to  define.  Also, 
there  are  many  minimum  require- 
ments stated  In  the  Act  which  must  be 
met  that  are  clearly  not  results. 

(e)  "Capable  0/  achieving  same  regu- 
latory result "  is  not  acceptable  for  the 
same  reasons  as  (d)  above. 

(f)  "Two  distinct  standards."  for 
State  regulations  and  State  laws  as 
outlined  In  the  proposed  regulations 
was  proposed  and  not  accepted.  The 
use  of  the  words  "in  accordance  with" 
and  "consistent  with"  in  Section 
503(a)  of  the  Act  do  not  explicitly  re- 
quire different  standards  to  be  set  for 
judging  the  acceptability  of  State  laws 
and  State  regulations.  In  fact,  both 
the  Act  and  the  legislative  history 
demonstrate  that  Congress  used  these 
terms  interchangeably  when  referring 
to  State  laws  or  regulations. 

(g)  "No  standards."  The  Office  be- 
lieves that  there  must  be  a  standard 
degree  of  conformity  between  State 
statutes  and  regulations  and  applica- 
ble provisions  of  the  Act  and  the  regu- 
lations of  this  CHiapter.  This  degree  of 
uniformity  is  specifically  required  by 
Sections  101(f),  102(a),  201(cK9). 
503(a).  505.  518(1),  and  521(d)  of  the 
Act.  In  addition  Section  503(a)  specifi- 
cally requires  the  State  to  demon- 
strate that  it  Is  capable  of  meeting  at 
least  these  minimum  standards.  This 
proposal  Is  therefore  not  accepted. 

(h)  "No  less  stringent  aiid  meets  the 
minimum  reQuirements."  This  stand- 
ard ensures  that  State  programs  will 
achieve  a  certain  minimum  level  of  en- 
vironmental control  and  regulation  as 
mandated  by  Sections  101(g),  503(a), 
and  505  of  the  Act  and  at  the  same 
time  utilizes  a  test  set  out  in  Sections 
503.  518(1).  and  521(d)  for  Judging  al- 
ternative regiilatory  provisions  pro- 
posed by  the  States.  Minimum  re- 
Quirements, however,  poses  a  substan- 
tial problem  when  applied  to  the  regu- 
lations of  this  Chapter.  Minimum  re- 
Quirements can  readily  be  equaled  to 
minimum  design  criteria,  thus  requir- 
ing a  very  high  degree  of  conformity 
to  the  regulations  and  negating  the 
flexibility  Intended.  OSM's  soluUon  is 
to  apply  no  less  stringent  to  both  the 
Act  and  regulations  and  meets  the 
minimum  rcQuirements  to  the  Act 
alone. 

The  no  less  stringent  and  meets  the 
minimum  rtQuirements  standard  com- 
piles with  the  intent  and  requirements 
of  the  Act.  No  less  stringent  alone,  ap- 
plied to  the  regulations  Is  consistent 
with  the  concept  of  allowing  variation 


In  State  programs.  Thus,  a  State  pro- 
gram may  vary  from  the  regulations, 
but  It  may  not  be  less  stringent  than 
either  the  Act  or  the  regulations  and 
it  must  meet  the  minimum  require- 
ments of  the  Act.  Further,  by  applying 
this  standard  to  both  State  laws  and 
regulations,  OSM  recogniaes  that 
there  is  no  clear  dividing  line  between 
the  two  and  therefore  recognizes  that 
there  is  no  basis  for  applying  different 
standards  to  them. 

The  Office  also  has  included  in  the 
standard  that  State  law  and  regula- 
tions include  all  applicable  provisions 
of  the  Act  and  meet  applicable  provl> 
slons  of  the  regulations  of  this  Chap- 
ter. In  evaluating  alternative  regula- 
tory provisions  the  Office  will  require 
that  all  applicable  Federal  provisions 
be  included,  and  that  each  applicable 
provision  contained  in  the  regulations 
must  be  met  within  a  State's  regula- 
tory proposal.  As  discussed  in  Pream- 
ble to  Section  732.15(bXl)  In  regard  to 
limiting  required  performance  stand- 
ards, "applicable"  modifies  the  stand- 
ard so  as  not  to  require  States  to  in- 
clude or  meet  Federal  provisions 
where  the  State  can  demonstrate  that 
there  is  an  absence  of  conditions 
which  would  make  the  provision 
meaningful. 

4.  In  addition  to  the  comments  re- 
garding the  general  standards  for 
State  variations,  the  Office  received 
comments  proposing  that  States  have 
the  ability  to  approve  alternatives  to' 
the  Office's  performance  standards  on 
a  slte-by-site,  permlt-by-permlt  basis. 
These  comments  maintained  that,  pro- 
vided the  alternative  practices  achieve 
the  same  regulatory  result,  there  is  no 
statutory  prohibition  against  this 
flexibility. 

This  proposal  has  not  been  accepted. 
Establishment  of  a  case  by  case  vari- 
ance capability  commits  the  Secretary 
to  pass  judgement  on  program  submis- 
sions which  may  be  largely  unspeci- 
fied. The  mandate  of  Section  503(a)  of 
the  Act  is  clear.  The  State  must  dem- 
onstrate its  capability  of  carrying  out 
the  provisions  of  this  Act.  Adoption  of 
the  site-by-site  alternative  would  aUow 
for  approval  of  State  programs  which 
could  not  demonstrate  fully  the  capa- 
bility to  achieve  the  mlnimmn  stand- 
ards mandated  by  Section  503(a)  of 
the  Act. 

The  final  regulations  specify  that 
any  variation  to  provisions  of  the  Sec- 
retary's regulations  must  be  approved 
pursuant  to  Section  731.13.  and  con- 
tained in  the  State  program.  Slte-by- 
site  variation,  to  the  extent  allowed.  Is 
already  covered  In  Subchapter  K. 

5.  In  the  proposed  regulations,  the 
degree  of  allowable  variation  for  State 
programs  was  defined  by  the  phrases 
in  accordance  with  and  consistent 
with  in  Section  730.5.  Many  com- 
menters stated  that  the  standard  de- 


fined in  Section  730.5  was  applied  in- 
correctly to  the  submission  procedures 
in  Section  731.13  and  was  Improperly 
stated  in  Section  732.15(aK2)  of  the 
proposed  regulations  dealing  with  the 
criteria  for  approval.  A  number  of 
conunents  were  critical  of  the  order 
and  consistency  throughout  these 
three  Sections.  In  an  effort  to  meet 
these  objections,  the  Office  considered 
the  following  alternatives:  (a)  keep  the 
standard  in  the  definition  and  revise 
the  other  Sections  to  assure  consisten- 
cy, (b)  delete  the  definition  and  place 
the  standard  in  Section  732.15.  and  (c) 
place  the  standard  in  each  specific  reg- 
ulatory provision. 

The  final  regulations  adopted  alter- 
native (a).  Due  to  the  interest  generat- 
ed by  the  definition  Section,  and  the 
changes  made,  the  Office  believes  that 
deleting  the  definitions  would  cause 
needless  confusion.  Comments  sought 
consistent  application  of  a  given  stand- 
ard, not  specific  deletions.  Similarly, 
the  proposal  to  place  the  standard  in 
specific  regulations  has  not  been  ac- 
cepted. The  Office  believes  that  para- 
graphs should  remain  the  focal  point 
for  defining  the  relationship  between 
Federal  provisions  and  State  provi- 
sions. 

6.  Several  commenters  proposed 
limiting  variations  to  environmental 
performance  standards.  Others  pro- 
posed restricting  such  a  limitation  to 
providing  that  any  variation  must  be 
based  only  upon  physical  conditions. 

These  conunents  were  not  adopted. 
Section  201(cK9)  of  the  Act  directs  the 
Secretary  to  assist  the  States  In  the 
development  of  State  programs  which 
meet  the  requirements  of  the  Act  and 
at  the  same  time  reflect  local  require- 
ments and  local  environmental  and  ag- 
ricultural conditions.  In  this  regard, 
the  Office  believes  legislative  Intent  is 
clear.  Variation,  in  order  to  meet  these 
minimum  requirements,  is  allowed.  In 
addition.  Section  503  of  the  Act  does 
not  offer  supix>rt  for  the  limitations 
proposed  by  the  commenters.  Based 
on  these  Sections  of  the  Act,  Section 
731.13  allows  the  State  to  propose  al- 
ternative regulatory  provisions  as  long 
as  the  State  can  demonstrate  through 
docimiented  evidence  that  the  alterna- 
tive will  be  no  less  stringest  than  pro- 
visions contained  in  the  Act  and  the 
Secretary's  regulations,  and  will  meet 
the  minimum  requirements  auid  in- 
clude all  applicable  provisions  of  the 
Act.  In  addition,  the  State  must  dem- 
onstrate that  proposed  alternative  are 
necessary  be<^use  of  local  require- 
ments or  local  environmental  or  agri- 
cultural conditions. 

7.  Some  commenters  stated  that  no 
variation  should  be  allowed  in  the  en- 
forcement and  penalty  Sections.  This 
comment  has  not  been  accepted.  Sec- 
tions 518(1)  and  521(d)  do  not  preclude 
alternative  regulatory  proposals.  Both 
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Sections  require  provisions  which  are 
"no  less  stringent  than,"  and  contain 
"the  same  or  similar  procedural  re- 
quirements." The  Office  believes  that 
these  provisions  allow  the  States  a  cer- 
tain degree  of  flexibility  in  developing 
their  total  program  as  long  as  the  pro- 
visions of  the  Act  and  the  stringency 
standards  are  met. 

8.  A  few  conunenters  cited  the  provi- 
sions of  Section  505  of  the  Act  and 
730.11  of  the  regulations  as  a  means 
for  providing  variations.  Such  an  in- 
terpretation suggests  that  States  be  al- 
lowed to  employ  alternative  ap- 
pro£w;hes.  unless  and  until  the  Office 
could  show  them  to  be  inconsistent 
with  the  Act  or  the  Secretary's  regula- 
tions. This  proposal  is  not  accepted  be- 
cause Section  503(a)  of  the  Act  re- 
quires the  State  first  to  demonstrate 
Its  ability  to  carry  out  the  provisions 
of  this  Act  and  the  regulations.  This 
Section  of  the  Act  clearly  places  the 
burden  upon  the  State  to  prove  that 
any  alternatives  will  meet  the  required 
standards.  To  facilitate  this  require- 
ment Section  731.13  Is  necessary  to 
provide  procedures  for  the  States  In 
submitting  alternative  proposals. 

In  addition  to  changes  brought 
about  by  development  of  the  new 
standard.  Section  731.13  has  been  re- 
vised to  establish  more  clearly  the 
State's  responsibilities  in  proposing  al- 
ternative regulatory  provisions.  Lan- 
guage has  been  added  establishing  the 
standard  and  procedure  for  use  in  pro- 
posing alternative  provisions  pursuant 
to  amendments  under  Section  732.17. 
In  many  Instances  a  State  will  not 
have  sufficient  data  and  analysis  for 
an  alternative  at  the  time  of  program 
submission.  Under  Section  731.13,  the 
State  can  propose  alternatives  at  a 
later  date  as  an  amendment  to  its  pro- 
gram when  data  and  analysis  become 
available.  Any  variation  proposed  by  a 
State  Is  subject  to  public  review  and 
hearings. 

$731.14    Content    requlremenU    for    pro- 
gram HibmiMions. 

This  Section  of  the  final  regulations 
establishes  the  content  requirements 
for  a  State  program  submission.  A  gen- 
eral requirement  under  Section  731.14 
is  that  the  submission  demonstrate 
that  the  State  is  capable  of  carrying 
out  the  provisions  of  the  Act  and 
achieving  its  purposes.  Final  Section 
731.14  (a)  through  (c)  requires  that 
the  submission  contain  enacted  or  pro- 
posed laws  and  regulations,  including 
existing  or  pending  laws  a^d  regula- 
tions that  directly  affect  thie  proposed 
program,  and  a  legal  comparison  be- 
tween the  State  laws  and  regtilations 
and  the  Act  and  regulations  of  this 
Chapter.  Final  Section  731.14(d)  re- 
quires designation  of  a  State  regula- 
tory authority.  Final  Section  731.14 
(e).  (f).  (1).  (J),  and  (k)  requires  descrip- 


14953 

tions  of  the  proposed  organization,  in- 
cluding personnel  and  staffing  func- 
tions, and  the  relationship  between 
the  regulatory  authority  and  other  in- 
volved agencies.  Pinal  Section  731.14 
(1)  and  (m)  requires  descriptions  of 
budget  projections  and  a  description 
of  phjTslcal  resources,  such  as  vehicles. 
Final  Section  731.14(g)  requires  de- 
scriptions of  the  necessary  systems 
and  procedures  that  will  make  up  the 
State  program.  Pinal  Section  731.14(h) 
requires  statistical  information  de- 
scribing coal  surface  mining  in  the 
State  which  is  adequate  to  demon- 
strate that  the  provisions  of  the  State 
program  and  the  resources  available  to 
it  are  sufficient  when  compared  to  the 
current  and  projected  coal  mining  ac- 
tivities In  the  SUte.  Final  Section 
731.14(n)  requires  a  description  of  an 
sinthraclte  program  where  i^plicable. 
Pinal  Section  731.14(o)  requires  a  de- 
scription of  other  programs  that  the 
regulatory  authority  also  may  be  re- 
quired to  administer.  Pinal  Section 
731.14(p)  provides  that  the  Director 
may  request  other  information  that 
may  be  necessary  to  evaluate  the  pro- 
posed program  submission. 

The  authority  for  establishing  the 
content  requirements  for  a  program 
submission  is  contained  in  Section  503 
(a)  and  (b)  of  the  Act.  Section  503(a) 
requires  that  a  State  program  demon- 
strate that  the  State  has  the  capabili- 
ty of  carrying  out  the  provisions  of  the 
Act  and  meeting  Its  purposes.  The 
seven  provisions  of  Section  503(a)  of 
the  Act  amplify  this  requirement,  pro- 
viding the  basis  for  State  program  sub- 
mission content  requirements. 

In  keeping  with  the  guidance  fur- 
nished by  the  Act,  the  Office  adopted 
three  principal  objectives  governing 
what  information  should  be  included 
in  a  State  program  submission.  First, 
the  Office  believes  that  basic  data  on 
the  size  and  nature  of  the  coal  mining 
industry  in  a  State  is  fimdamental  to 
the  development  of  a  State  program  as 
envisioned  In  the  Act.  Such  Informa- 
tion also  enables  the  Office  to  proper- 
ly assess  the  adequacy  of  the  program. 
Second,  and  most  Importantly,  the 
State  must  provide  detail  sufficient  to 
demonstrate  that  the  State  program 
meets  the  requirements  of  the  Act  and 
regulations.  Finally,  the  State  should 
be  required  to  submit  only  that  Infor- 
mation and  detail  clearly  necessary  to 
demonstrate  capability  as  required  in 
the  Act.  Consequently,  several  content 
requirements  have  been  eliminated 
and  others  have  been  made  more  flexi- 
ble allowing  the  State  to  submit  infor- 
mation and  to  select  appropriate 
methods  for  describing  State  capabili- 
ties. 

Proposed  Section  731.14  (a)  and  (b) 
required  that  program  submissions  in- 
clude copies  of  effective  or  enacted 
State  laws  and  regulations  giving  the 
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Stat«  full  authority  to  implement  the 
pro-am  Some  flexibility  ttSs-  been 
added  In  the  final  regulations,  howev- 
er. Pinal  Section  731.14<a)  combines 
proposed  Section  731.14  (a)  and  (b). 
and  now  requires  copies  of  enacted  or 
proposed  State  laws  and  reflations. 
Comments  proposing  additional  time 
to  submit  State  programs  are  dls- 
russed  in  the  Preamble  to  Section 
731.12.  Additional  time  to  gain  fuU  au- 
thority through  enacted  laws  and  reg- 
ulations is  also  discussed  in  the  Pream- 
ble to  Section  732.11. 

In  allowing  submission  of  laws  and 
regulations  that  have  not  been  fully 
enacted,  the  Office  has  established 
two  major  criteria.  First,  the  laws  and 
reg\ilations  must  be  in  the  "process" 
of  enactment.  By  this  criterion,  the 
Office  means  that  the  laws  and  regula- 
tions must  not  only  be  fully  drafted 
but  they  also  must  have  been  intro- 
duced into  the  legislative  or  public 
review  process  and  In  a  sufficiently 
timely  manner  to  result  In  their  enact- 
ment within  the  time  frames  estab- 
llahed  by  these  regulations.  The  Office 
may  reject  a  State  program  submis- 
sion a£  incomplete  if  laws  and  regula- 
tions have  not  been  enacted  and  the 
State  is  clearly  not  making  a  good 
faith  effort  to  enact  the  appropriate 
legislation.  This,  in  turn,  could  lead  di- 
rectly to  the  development  of  a  Federal 
program  for  the  SUte. 

The  second  criterion  is  that  the 
State  must  have  determined  that  the 
laws  or  regulations  are  "essential"  to 
allow  the  approval.  It  is  expected  that 
the  State  program  submission  will 
clearly  show  this  finding  and  the  rea- 
sons that  the  laws  or  regulations  pro- 
posed are  essential  Finally,  the  Office 
notes  that  allowing  submission  of  pro- 
posed laws  and  regulations  is  intended 
to  facilitate  State  program  develop- 
ment and  should  not  be  construed  as 
allowing  States  to  delay  the  necessary 
enactment  or  rulemaking  process.  If  a 
State  chases  to  submit  a  proposed  pro- 
gram based  substantially  on  laws  or 
regulations  not  fully  enacted.  It.  faces 
an  obvious  risk  of  ultimate  program 
disapproval  because  of  the  short  peri- 
ods available  during  the  later  portions 
of  the  schedule.  It  could  not  prove  Im- 
practicable or  impossible  because  of 
time  for  the  State  to  correct  deficien- 
cies Identified  during  the  public  review 
and  hearings  and  final  review  by  the 
Office. 

1.  Proposed  Section  713.14(c)  re- 
quired submission  of  copies  of  other 
SUte  laws  directly  affecting  the  regu- 
lation of  coal  surface  mining  and 
amendments  to  existing  laws  or  regu- 
lations which  are  under  consideration 
or  pending.  Commenters  raised  objec- 
tions to  both  parts  of  the  proposed 
Section.  A  commenter  pointed  out 
that  numerous  laws  and  amendments 
are  proposed  every  year,  while  few  are 
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passed.  The  commenter  continued, 
that  proposed  Section  732.17.  requir- 
ing notification  of  the  Regional  Direc- 
tor when  a  significant  event  or  pro- 
posed change  in  State  law  or  regula- 
tions will  affect  the  Implementation, 
administration,  or  enforcement  of  the 
approved  State  program,  is  adequate 
protection  against  such  potential  con- 
flicts. Another  commenter  noted  that 
OSM  is  charged  with  enforcing  Pub.  L. 
95-87  only  and  argued  that  proposed 
Section  731.14(c)  exceeds  the  Office's 
statutory  authority. 

OSM  has  elected  ta  retain  the  re- 
quirements of  Section  731.14(c).  Under 
the  test  of  Section  503(a)  of  the  Act. 
the  Office  considers  this  information 
essential  to  the  State's  presentation 
demonstrating  that  it  can  carry  out  ef- 
fectively the  provisions  of  the  Act. 

Section  731.14(b)  of  the  final  regula 
Uons  requires  States  to  submit  copies 
of  other  laws  and  amendments  to  laws 
and  regulations  enacted  or  pending 
which  directly  affect  the  regulations 
of  coal  exploration  and  surface  coal 
mining  and  reclamation.  Inclusion  of 
other  laws  and  regulations  should 
alert  the  Office  and  the  State  to  po 
tentially  conflicting  laws  and  regula- 
tions which  may  create  problems 
during  enforcement  of  a  State  pn>- 
gram.  The  Office  encountered  several 
Instances  of  this  problem  during  the 
initial  program,  e.g..  conflicting  water 
quality  requirements  relating  to  coal 
mining. 

Proposed  Section  731.14(d)  (relet- 
tered)  required  a  legal  opinion  from 
the  Attorney  General  of  the  State  af- 
firming legal  authority  to  Implement, 
administer  and  enforce  the  program  in 
accordance  »1th  the  Act  and  consist- 
ent with  the  Federal  regulations.  Pro- 
posed Section  731.14(d)  also  required  a 
Section- by -Section  comparison  of  the 
State's  laws  and  regulations  with  the 
Act  and  Federal  regulations,  explain- 
ing any  differences  and  their  legal 
effect.  This  provision  has  undergone 
two  changes.  First,  the  required  legal 
opinion  may  be  prepared  by  either  the 
Attorney  General  or  the  regulatory 
authority's  chief  legal  officer.  Several 
commenters  indicated  that  the  legal 
staff  of  the  regulatory  authority  may 
be  in  a  better  position  to  determine 
the  authority  of  itsH?rogram  when  an 
Attorney  General's  office  has  not  been 
involved  previously  with  the  regula- 
tory authority.  Second,  final  Section 
731.14(c)  allows  both  the  opinion  and 
the  Section-by-Section  comparison  to 
address  proposed  laws  and  regulations, 
when  the  required  authority  has  not 
been  established  by  the  date  of  pro- 
gram submission.  A  revised  opinion 
and  comparison  will  be  required,  if 
laws  and  regulations  later  enacted 
differ  from  those  of  the  proposed  pro- 
gram submission. 


2.  Several  conunenters  recommended 
deleting  the  Section- by-Section  com- 
parison of  States  laws  and  regulations 
with  the  Act  and  this  Chapter.  TTiese 
commenters  further  recommended  de- 
leting the  requirement  for  an  explana- 
tion of  any  differences  and  their  legal 
effects.  One  said  that  the  State's  At- 
torney General  will  formulate  his 
opinion  utilizing  appropriate  proce- 
dures of  his  office  and  will  thus  carry 
the  same  legal  effect,  irrespective  of 
his  method  of  analysis.  Other  com- 
menters said  that  any  written  Section- 
by-Section  analysis  should  be  prepared 
by  OSM.  Another  comment  asserted 
the  Section-by-Sectlon  analysis  was 
unfair  and  burdensome.  Contrary  to 
these  comments,  the  Office  believes  a 
side-by-side  comparison  Is  necessary. 
Section  503(a)  of  the  Art  specifically 
requires  the  State  to  demonstrate  its 
capability  to  carry  out  the  provisions 
of  the  program.  The  Section-by-Sec- 
tion comparison  is  an  essential  ingredi- 
ent of  the  State's  demonstration  of 
ability  and  program  adequacy  under 
this  Section  of  the  Art.  With  regard  to 
the  comment  proposing  that  OSM  pre- 
pare the  side-by-side  comparison,  the 
Office  believes  that  this  Is  best  per- 
formed by  State  officials  most  familiar 
with  their  own  laws  and  requirements. 
Finally,  this  analysis  will  also  assist 
the  Office  in  evaluating  proposals  for 
alternative  provisions  pursuant  to  Sec- 
tion 731.13. 

Proposed  Section  731. 14(d)  has  not 
been  changed.  It  requires  submission 
of  the  order  or  statute  authorizing  the 
State  to  carry  out  a  State  program  and 
administer  program  grants. 

Final  Sertion  731.14(e)  has  not  been 
changed  from  proposed  Section 
731.14(f).  requiring  a  chart  or  Uble  of 
organization  for  the  regulatory  agency 
and  other  agencies  involved  In  the 
State  program.  The  chart  primarily 
will  allow  the  Office  to  assess  the  ade- 
quacy of  the  program  In  terms  of  pro- 
jected workload  and  time  constraints 
Imposed  by  the  Act. 

Final  Section  731.14(f)  (formerly 
Section  731.14(g))  Is  unchanged.  This 
requires  a  copy  of  supporting  agree- 
ments between  agencies  which  will 
have  duties  In  the  program.  These 
agreements  are  necessary  to  ensure 
program  support  within  the  proposed 
State  program. 

Section  731.14(g)  (previously  Section 
731.14(h))  has  been  revised  to  allow  a 
degree  of  State  discretion  in  detailing 
proposed  systems  and  processes.  The 
revised  language  allows  the  use  of 
"other  appropriate  means"  to  describe 
proposed  systems  and  processes.  In 
short,  whatever  device  the  State  deter- 
mines to  be  most  suitable  may  be  used. 

3.  Several  commenters  called  pro- 
posed Section  731.14(h).  now  Section 
731.14(g).  Irrelevant  and  burdensome. 
A  commenter  stated  that  copies  of  the 


State's  coal  related  laws  and  organiza- 
tional charts  should  suffice.  Another 
wrote  that  this  Section  requires  States 
to  develop  systems  and  processes  for 
over  16  specific  categories  and  illus- 
trate these  by  flowchart.  Continuing, 
this  commenter  stated  that  Section 
503  of  the  Act  only  requires  a  process 
for  the  review  and  issuance  of  permits, 
and  argued  that  we  should  not  stran- 
gle ourselves  with  flowcharts  and  pa- 
perwork. Another  commenter  suggest- 
ed that  a  statement  to  the  effect  that 
these  functions  wiU  be  carried' out  In 
ac<»rdance  with  applicable  r^gvilations 
would  be  sufficient.  The  revision  to 
final  Section  731.14(g)  allowing  other 
appropriate  means  to  describe  pro- 
posed systems  and  procedures  should 
reduce  the  burden  to  the  SUtes  in  pre- 
paring Information  required  under 
this  Section.  Suggestions  to  reduce  the 
coverage  of  this  Section  have  not  been 
accepted,  however.  Section  503  of  the 
Act  requires  that  the  State  demon- 
strate Its  capability  to  carry  out  the 
provisions  of  the  Act.  In  addition  to 
permitting,  these  provisions  cover 
bonding.  Inspection,  enforcement, 
public  participation,  etc.  All  are  part 
of  the  total  State  program  which  the 
Secretary  must  approve.  The  Informa- 
tion requested  is  essential  for  that 
purpose.  Proposed  Section  731.14(hKl) 
required  description  of  the  State's  pro- 
posed permitting  system  auid  also  re- 
quired the  States  to  use  a  imlform 
numbering  permit  system  adopted  by 
the  Office.  A  few  conunenters  stated 
that  each  State  regulatory  authority 
should  be  allowed  to  establish  a 
permit  numl)ering  system  of  Its  own  or 
institute  a  system  already  In  existence. 
They  proposed  that  the  Office  develop 
a  suggested  permit  numbering  system 
for  the  States  to  adopt  at  their  discre- 
tion. Another  commenter  asked  why 
the  Federal  Government  should  dic- 
tate a  uniform  numbering  system  for 
permits.  These  comments  were  accept- 
ed and  the  numbering  system  has  been 
deleted  from  the  final  regulations. 

Final  Section  731.14(gKl)  also  has 
been  revised  to  expand  the  required 
description  to  Include  receiving  appli- 
cations for  new  or  revised  approvals 
for  coal  exploration.  This  revision  Is 
basically  editorial  and  combines  pro- 
posed Section  731.14  (h)(1)  and 
(hK14). 

4.  Several  conunenters  argued  that 
proposed  Section  731.14(hK2)  (1)  and 
(II)  was  In  contradiction  to  Section 
507(a)  of  the  Act  which  states  that 
permit  fees  "may  be  less  than,  but 
shall  not  exceed  the  actual  or  antici- 
pated cost  of  reviewing,  administering 
and  enforcing  the  permit  issued  pursu- 
ant to  a  State  or  Federal  Program." 
Proposed  Section  731.14(hK2)  elimi- 
nated the  Act's  language  ".  .  .  may  be 
less  than  .  .  .,"  and  added,  in  Section 
731.14(hK2Kii)  the  concept  of  "aver- 
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age  estimated  costs  ,  .  ."  While  these 
two  departures  from  Section  507  of 
the  Act  were  believed  to  have  no  sub- 
stantive effect,  numerous  commenters 
misinterpreted  the  proposed  Sections 
to  have  removed  the  discretionary 
Tninimiim  fee  level  provided  for  In  the 
Act.  Other  comments  suggested  that 
permit  fee  requirements  be  relocated 
to  Part  771,  General  requirements  for 
permits  and  applications. 

The  Of  f  l(»  has  accepted  these  (»m- 
ments.  Fee  requirements  for  a  State 
program  have  been  clarified  to  reflect 
the  Intent  of  Section  507(a)  of  the  Act. 
Final  Section  731.14(g)(2)  now  is  writ- 
ten to  conform  to  Section  771.26. 

Proposed  Section  731.14(hK3)  has 
not  been  changed  and  appears  in  these 
final  regiilations  as  Section 
731.14(gK3).  This  requires  description 
of  the  system  for  posting,  releasing, 
and  forfeiting  performance  bonds  or 
other  equivalent  suretiea. 

Proposed  Section  731.14(hK4)  has 
been  revised  and  appears  In  these  final 
regiUatlons  as  Section  731.14(g)(4). 
This  Section  requires  description  of 
the  procedure  and  system  lor  Inspect- 
ing and  monitoring  coal  exploration 
and  surface  coal  mining  operations. 

5.  Several  commenters  challenged 
the  authority  of  the  Office  to  require 
citizen  participation  In  State  Inspec- 
tions. These  commenters  believe  that 
other  opporttuiitles  for  public  partici- 
pation are  adequate.  They  also  fear 
that  citizens  may  disrupt  the  inspec- 
tion process  or  the  mining  operation. 
Another  commenter  expressed  uncer- 
tainty as  to  what  public  participation 
can  be  Included  In  an  inspection.  An- 
other commenter  noted  that  Section 
731.14(hK15)  requires  the  State  to  de- 
scribe all  public  participation  and 
stated  that  It  was  therefore  urmeces- 
sary  in  proposed  Section  731.14(h)(4). 
The  Office  has  not  accepted  these 
comments  to  eliminate  the  phrase  re- 
quiring provisions  for  public  participa- 
tion in  the  Inspection  process.  As  re- 
quired In  Section  '732.15(b)(5).  States 
must  have  an  Inspection  system  con- 
sistent with  the  requirements  of  Sec- 
tion 517  of  the  Act  and  Subchapter  L 
of  the  regulations.  This  requires  that 
the  State  Include  provisions  for  public 
participation  in  Inspections. 

Proposed  Section  731.14(h)  (5).  (6). 
(7),  and  (8)  has  not  been  changed. 
This  appears  in  the  final  regulations 
as  Section  731.14(g)  (5).  (6).  (7).  and 
(8).  This  Section  requires  the  States  to 
describe  systems  and  procedures  for 
enforcement,  assessment  of  civil  penal- 
ties, and  holding  of  public  hearings. 

Proposed  Section  731.14(hK9)  has 
not  been  revised  and  appears  in  the 
final  regtilatlons  as  Section 
731.14(gK9).  This  requires  the  State  to 
describe  the  procedure  for  coordinat- 
ing issuance  of  permits  required  under 
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the  Act  and  the  regulations  with  other 
State,  Federal,  and  local  agencies. 

6.  In  reference  to  proposed  Section 
731.14(hK9).  a  conunenter  pointed  out 
that  some  State  laws  provide  only  one 
agency  statutory  authority  to  issue 
permits  and  proposed  that  Section 
731.14(hK9)  require  consulting,  not  co- 
ordinating. This  commenter  Interpret- 
ed coordinating  to  be  a  shared  respon- 
sibility for  issuing  permits.  In  many 
States,  however,  surface  mining  and 
water  quality  control  permits  are 
Issued  by  different  agencies,  necessi- 
tating a  coordinating  function.  In  ad- 
dition. Section  503  (a)  and  (b)  of  the 
Act  requires  a  process  for  "coordinat- 
ing" the  review  and  issuance  of  per- 
mits. Thus,  this  alternative  is  not  ac- 
cepted. 

7.  A  few  commenters  stated  that  In- 
volvement of  Federal  agencies,  as  pro- 
posed in  Section  731.14(h)  (9)  and  (10) 
should  not  be  required.  They  argue 
that  these  requirements  will  be  admin- 
istratively and  financially  burdensome 
and  will  duplicate  or  replace  Involve- 
ment already  In  place  between  the  re- 
sponsible State  and  local  agencies  and 
their  overseeing  Federal  agencies.  This 
recommendation  has  not  been  ac- 
cepted. Proposed  Section  731.14(hK9) 
Is  required  pursuant  to  Section 
503(a)(6)  of  tlie  Act.  Proposed  Section 
731.14(hK10)  (now  (gKlO))  Is  required 
pursuant  to  other  Federal  laws,  which 
must  be  Implemented  pursuant  to  the 
Act. 

Some  States  have  designated  a  State 
agency  to  administer  Federal  environ- 
mental, historical,  and  cultural  laws 
and  Federal  permits  associated  with 
coal  mining.  The  Historic  Preservation 
Act  is  administered  by  the  Heritage 
Conservation  and  Recreation  Service 
through  various  State  agencies.  How- 
ever, there  are  cases  where  a  program 
affected  by  siu'face  mining  under  the 
Act  is  directly  administered  by  a  Fed- 
eral agency.  Attempting  to  make 
allowsjices  for  the  variety  of  adminis- 
trative arrangements  between  Federal 
and  State  agencies  would  needlessly 
complicate  the  regiilatlon. 

8.  A  few  commenters  asked  that  the 
Office  specifically  incorporate  into 
proposed  Section  731.14(hK10),  consul- 
tation with  the  SUte  Historic  Preser- 
vation Officer  concerning  archaeologi- 
cal, historical,  and  cultural  resources. 
The  commenters  sUted  that  because 
of  the  importance  of  the  cultural  re- 
sources such  required  (»nsulUtion 
should  be  clearly  defined.  One  com- 
menter suggested  that  consulUtion 
with  other  agencies  be  carried  out  on  a 
regular  basis,  particularly  prior  to  or 
during  the  permitting  process.  A  few 
commenters  asked  that  OSM  Incorpo- 
rate consulUtion  with  the  Historic 
and  Cultural  Preservation  Laws.  A 
commenter  also  recommended  that 
the  regulations  Include  specific  penal- 
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ties  and  other  umctions  sufficient  to 
render  wlllfui  destruction  of  cultural 
resources  more  expensive  than  avoid- 
ance of  crlminai  behavior. 

These  suggestions  have  not  been  ac- 
cepted. The  Office  believes  the  re- 
quirement that  the  State  identify  a 
proposed  system  or  process  for  con- 
sulting with  State  and  Federal  agen- 
cies having  responsibility  for  these 
matters  is  sufficient  to  assure  compli- 
ance with  other  Acts  and  requirements 
with  regard  to  other  environmental 
values,  particularly  when  viewed  in 
light  of  the  specific  requirements  of 
Subchapter  P. 

Proposed  Section  731.14  (hXlO), 
however,  has  been  revised  to  specifi- 
cally include  consultation  with  regard 
to  archaeological  values.  Archaeologi- 
cal resources  have  been  included  as  a 
specific  value  based  on  Section 
507(bX13)  of  the  Act  which  requires 
consideration  of  such  features  in 
permit  application  reviews  and  Section 
522  of  the  Act.  with  respect  to  the  des- 
ignation of  lands  as  unsuitable  for  coal 
mining. 

Proposed  Section  731.14  (hXll)  and 
(12)  has  not  been  revised  and  appears 
as  Section  731.14  (gxil)  and  (12)  In 
these  final  regulations.  Pinal  Section 
731.14  (g)(ll)  requires  the  State  to  de- 
scribe Its  program  to  designate  lands 
unsuitable  for  surface  coal  mining  op. 
erations.  Pinal  Section  731.14  (gX12) 
requires  a  description  of  the  procedure 
for  monitoring,  reviewing  and  enforc- 
ing the  conflict  of  Interest  require- 
ments with  regard  to  State  employees. 
Proposed  Section  731.14  (hK13)  has 
been  revised  and  appears  in  the  final 
regulations  as  Section  731.14  (g)(13). 
The  proposed  regulation  required  that 
a  program  submission  Include  the  de- 
scription of  the  procedure  for  training, 
examining  and  certifying  blasters  con- 
sistent with  Subchapter  M.  Because 
Subchapter  M  is  being  repropoeed  and 
will  not  be  effective  until  sometime 
after  promulgation  of  these  regula- 
Hona.  final  Section  731.14  (gK13)  re- 
quires that  the  SUte  describe  the  pro- 
cedure for  training,  examining,  and 
certifying  blasters  no  later  than  six 
months  following  promulgation  of 
final  Subchapter  M.  The  initial  pro- 
gram submission  should  describe  pro- 
cediu-es  for  developing  the  ssrstem  to 
train,  examine,  and  certify  blasters 
once  Subchapter  M  is  effective. 

Proposed  Section  731.14  (hX14)  has 
been  combined  with  SecUon  731.14 
(gXl).  Proposed  Section  731.14  (hX15) 
and  (16)  has  not  been  substantially  re- 
vised and  appears  in  the  final  regula- 
tions as  Section  731.14  (gX14)  and 
(15).  Final  Section  731.14  (gX14)  re- 
quires a  description  of  the  procedure 
for  providing  pubUc  participation  In 
the  development,  revision,  and  en- 
forcement of  State  regulations,  the 
State  program  and  permits  under  the 
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State  program.  Final  Section  731.14 
(gX16)  requires  a  description  of  the 
procedure  for  administrative  and  Judi- 
cial review  of  the  State  program.  In- 
cluding Inspection  and  enforcement 
actions. 

A  new  Section  731.14  (gX16)  has 
t)een  added,  requiring  a  description  of 
the  State  program  to  provide  assist- 
ance to  small  operators.  This  is  In  re- 
sponse to  several  commenters  who 
pointed  out  that  Section  507(c)  of  the 
Act  requires  that  the  determination  of 
probable  hydrologlc  consequences  and 
the  staten^ent  of  the  result  of  test  bor- 
ings be  funded  by  the  regulatory  au- 
thority for  small  operators.  Although 
final  regulations  issued  December  13. 
1977.  established  this  requirement,  the 
proposed  regulations  did  not.  The 
Office,  therefore,  has  Included  the 
Small  Operator's  Assistance  Program 
as  a  submission  requirement  in  Section 
731.14. 

Proposed  Sections  731.14  (iXl) 
through  (8)  required  that  a  program 
submission  Include  eight  specific  items 
of  statistical  Information,  describing 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  in 
the  state.  Numerous  comments  were 
received  addressing  this  requirement. 
Most  questioned  the  need  for  the  In- 
formation In  a  program  submission. 

9.  A  commenter  stated  that  the  In- 
formational requirements  of  proposed 
Section  731.14  (h)  are  excessive  and 
that  It  should  be  remembered  that  "a 
State  regulatory  authority  has  as  its 
purpose  for  being,  the  assurance  of 
reclamation,  not  the  reassurance  of 
OSM."  This  commenter  further  stated 
that  while  the  Act  requires  the  State 
to  demonstrate  Its  ability  to  carry  out 
the  provisions  and  purposes  of  the 
Act.  it  Is  also  very  specific  about  the 
mechanisms  deemed  necessary  for  this 
demonstration.  According  to  the  com- 
menter. the  proposed  program  content 
requirements  go  well  beyond  the 
intent  of  the  Act.  Another  commenter 
sUted  that  proposed  Section  731.14 
contained  45  specific  mandates  for 
data  submission  and  that  much  of  this 
detail  is  unnecessary  and  of  little 
value  in  reviewing  a  State's  applica- 
tion. Another  commenter  recommend- 
ed that  all  required  Information 
should  be  baaed  on  "existing  data." 
Another  commenter  stated  that  the 
information  required  on  permits  In 
effect,  when  considered  with  existing 
personnel  and  other  resources  of  the 
regulatory  authority,  will  provide  a 
much  more  meaningful  index  of  the 
State's  ability  to  Implement  the  per- 
manent program.  This  commenter 
added  that  much  of  the  information 
requested  is  neither  available  nor  rele- 
vant and  will  l>e  time  consuming  to 
prepare. 

10.  One  commenter  suggested  delet- 
ing proposed  Items  (1)  through  (8)  and 


revising  Section  731.14  (1)  to  read; 
"Statistical  information  describing 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  in 
the  State,  including,  the  number,  size. 
and  geographical  distribution  of  sur- 
face and  underground  mines  at  the 
time  of  submission  of  the  program." 

In  response  to  these  many  com- 
ments, the  Office  has  revised  Section 
731.14  (1)  to  provide  the  SUtes  with  a 
degree  of  flexibility  in  the  submission 
of  dat^  and  statistics.  Items  (1) 
through  (8)  have  been  restated  In  final 
Section  731.14  (h)  as  suggests,"  not 
mandatory  requirements.  However, 
program  submissions  must  include  in- 
formation adequate  to  demonstrate 
that  the  provisions  of  the  State  pro- 
gram and  the  resources  available  to  It 
are  sufficient  to  meet  current  and  pro- 
jected coal  mining  activities  In  the 
State.  Items  (1)  through  (8)  would,  the 
Office  believes,  provide  the  type  of  in- 
formation necessary  to  make  such  an 
evaluation.  However,  the  State  may 
elect  to  provide  other  similar  informa- 
tion which  will  show  the  current  and 
projected  workload  of  Its  program. 

11.  There  were  several  comments 
recommending  expansion  of  proposed 
Section  731  14(1X6)  (now  (hX6))  to  in- 
clude the  number  of  violations  cited 
and  their  disposition  during  the  Inter- 
im program.  Two  conunenters  said 
that  the  frequency  of  inspection, 
taken  alone,  is  no  Index  to  the  effec- 
tiveness of  a  State's  enforcement  ef- 
forts. They  continued  that  one  must 
know  the  number  of  violations  cited 
and  their  disposition  before  any  reli- 
able evaluation  of  State  enforcement 
can  be  made.  Another  commenter  sug- 
gested that  citizen  complaints  regard- 
ing operations  be  Included  along  with 
their  disposition  within  the  program 
submission.  Another  commenter  asked 
for  specific  enforcement  data  for  at 
least  a  three-year  period  prior  to  pro- 
gram submission.  Another  suggested 
inclusion  of  prosecution  statistics. 

This  Section  allows  the  Office  to 
Judge  the  SUte's  capability  to  meet 
minimum  Federal  inspection  frequen- 
cy requirements  In  the  permanent  reg- 
ulations. Proposed  requirements  for 
the  history  and  progress  of  regulation 
in  the  State  have  been  deleted  because 
of  a  State's  past  history  of  administra- 
tion is  not  a  fair  indicator  of  its  future 
abilities  under  the  Federal  legislation. 
There  was  a  wide  diversity  of  State 
legislation  prior  to  enactment  of  Pub. 
L.  95-87  and  simple  statistics  will  not 
give  a  reliable  guide  to  the  State's  en- 
forcement practices.  For  these  rea- 
sons, the  proposals  to  expand  the  lan- 
guage of  Section  731.14(1X6)  have  not 
been  accepted. 

12.  Proposed  Section  731.14(1)  re- 
quired the  program  submission  to  in- 
clude a  map  showing  office  locations 
of  the  regulatory  authority  and  other 


agencies  involved  in  the  State  pro- 
gram. Including  the  number  of  em- 
ployees and  job  functions  at  each  loca- 
tion. The  Office  received  many  com- 
ments protesting  this  requirement. 
Most  coiamenters  said  that  the  re- 
quirement was  burdensome  and  irrele- 
vant. One  conunenter  said  the  aim  of 
the  requirement  was  to  ensure  accessi- 
bility; however,  a  map  is  not  a  good  in- 
dicator due  to  numerous  other  factors. 
This  commenter  continued  that  the 
distance  and  proximity  of  the  Office 
to  operations  and  the  public  would  re- 
quire some  Indication  as  to  the  loca- 
tion of  either  group.  Another  com- 
menter stated  that  given  the  wide  dis- 
persal, particularly  of  the  public  af- 
fected by  mining,  such  a  relationship 
would  be  impossible  to  estimate,  let 
alone  illustrate.  Another  commenter 
called  the  map  requirement:  "a  strik- 
ing example  of  overly  detailed  require- 
ments." In  response  to  these  com- 
ments, the  map  requirement  has  been 
deleted.  Office  locations  however  must 
be  included  in  the  program  submission 
in  response  to  final  Section  731.14(m). 
Proposed  Section  731.14(n)  has  not 
been  changed  except  for  editorial 
clarifications.  It  appears  as  Section 
731.14(1)  in  these  final  regulations. 
This  Section  requires  the  State  to  de- 
scrtl>e  its  existing  and  proposed  budget 
for  administration  of  the  State  pro- 
gram. 

13.  Proposed  Section  731.14<p)  re- 
quired a  narrative  description  of  the 
State's  history  and  progress  of  regula- 
tion. A  large  number  of  commenters 
felt  this  requirement  was  unnecessary 
and  burdensome.  A  commenter  stated 
that  the  capabUity  to  administer  a 
permanent  program  at  any  given  point 
In  time  is  based  more  on  the  integrity 
and  strength  of  the  regulatory  agen- 
cy's director  and  staff  than  on  the 
"progress  of  reguiation  in  the  State." 
Another  commenter  stated  that  this 
requirement  is  not  authorized  by  the 
Act  nor  justified  by  any  legitimate 
OSM  need  for  purposes  of  program 
approval  or  disapproval.  Another  com- 
menter stated  that  OSM  would  have 
already  monitored  the  States'  per- 
formance in  microscopic  detail  and 
will  have  kept  voluminous  records  and 
suggests  deletion  of  the  requiremenL 

14.  Related  to  the  same  issue,  two 
commenters  asked  that  proposed  Sec- 
tion 731.14(p)  be  revised  to  eliminate 
the  first  proposed  clause  and  leave  the 
second  proposed  clause  requiring 
other  Information  as  appropriate  to 
demonstrate  the  State's  capability  to 
administer  a  permanent  regulatory 
program.  Other  commenters  suggest 
the  narrative  history  requirement  be 
expanded.  One  conunenter  recom- 
mended requiring  a  record  of  past 
public  participation. 

The  request  to  expand  required  doc- 
umentation of  past  performance  has 
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not  t>een  accepted  while  the  numerous 
comments  recommending  that  the 
proposed  history  narrative  be  deleted 
in  its  entirety  have  been  accepted.  The 
intent  of  the  Act  is  to  bring  about 
maior  changes  in  regulation  of  surface 
coal  mining  operations.  The  use  of 
past  history  to  determine  whether  a 
State  program  should  be  approved  is 
inconsistent  with  that  intent. 

Proposed  Section  731.14(r)  required 
a  description  of  other  programs  ad- 
ministered by  the  regulatory  authori- 
ty. This  Section  has  not  been  revised 
and  appears  In  the  final  regulations  as 
Section  731.14(0).  The  Office  believes 
this  requirement  is  necessary  to  deter- 
mine whether  other  obligations  may 
interfere  with  new  responsibilities 
under  the  State  program. 

Proposed  Section  731.14(8)  (now  Sec- 
tion 731.14(p))  established  that  a  State 
may  be  required  to  submit  other  infor- 
mation as  the  Director  may  require. 
This  requirement  is  essential  to  enable 
the  Director  to  request  information 
addressing  the  unique  characteristics 
of  each  State  making  a  submission. 

15.  There  were  a  large  number  of 
comments  objecting  to  proposed  Sec- 
tion 731.14(s).  Many  of  these  com- 
ments charged  that  the  explicit  con- 
tent requirements,  in  Sections  731.14 
(a)  through  (r)  are  in  themselves  ex- 
cessive, and  the  tnclusicm  of  other  in- 
formation "as  the  Director  may  re- 
quire." raises  the  possibility  of  ex- 
tended disputes  and  negotiations  with 
respect  to  the  completeness  of  a 
State's  program  suhmlssioiL  A  com- 
menter proposed  expanding  this  re- 
quirement by  adding:  "Such  other  in- 
formation as  the  Director  may.  after 
reasonable  notice,  require  to  ensure 
the  State  sufficient  time  to  respond  to 
such  requests  and  prevent  unnecessary 
delay  ..."  in  taking  over  a  program. 
The  Office  has  not  accepted  these  sug- 
gestions, but  has  revised  this  Section 
to  make  it  clear  that  the  Director  may 
require  only  such  additioruil  informa- 
tion requirements  of  Sections  731.13 
and  731.14.  Deleting  Section  731.14(p) 
would  deprive  the  Director  of  authori- 
ty to  obtain  information  needed  for 
evaluation  of  State  programs.  Lacking 
such  information,  the  Director  could 
find  it  necessary  to  recommend  pro- 
gram disapproval  because  some  ele- 
ment had  not  been  demonstrated  as 
fully  adequate  by  the  material  submit- 
ted. The  Office  believes  it  more  appro- 
priate to  provide  for  a  request  for  ad- 
ditional daU  than  to  leave  <mly  the 
more  serious  action  of  disapproval 
available  when  such  a  deficiency  is 
found. 

16.  The  proposed  regulations  con- 
tained no  requirements  that  a  State 
submit  resource  maps  describing  spe- 
cific resources  in  relation  to  potential 
coal  mining.  One  commenter  suggest- 
ed  that   Section   731.14.   contextt  re- 
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quirements    be    expanded    to   include 
three  maps  as  follows: 

a.  A  State  map  or  maps  showing 
streams  contaminated  with  add  mine 
drainage  with  a  description  of  the 
problem  by  watershed. 

b.  A  State  r"ftp  or  maps  showing  lo- 
cation, type  aiKl  size  of  abandoned 
mines. 

c.  Maps  indicating  the  relationship 
of  present  and  potential  mine  areas  to 
prime  farmland  and  unique  historical 
and  archaeological  features. 

This  suggestion  for  additional  maps 
has  not  been  accepted.  The  pictorial 
information  provided  by  these  maps 
would  be  tiseful  in  generally  under- 
standing surface  mining  within  the 
State.  However,  the  Information 
gained  pertinent  to  evaluating  a 
State's  capability  to  properly  adminis- 
ter the  Act  would  not  outweigh  the 
cost  of  preparing  such  maps  statewide 
and  the  time  consimied  in  perfonning 
the  Job.  In  addition,  much  of  this  in- 
formation will  be  generated  on  a  site- 
by-site  basis  as  a  requirement  for 
permit  applications  or  included  in  the 
State's  abandoned  mine  reclamation 
plan  under  Sub(±iapter  R  of  this 
Chapter. 

17.  A  nimiber  of  commenters  sug- 
gested that  OSM  have  an  evaluation 
team  visit  each  State  l>efore  program 
submission  to  gather  the  statistical 
and  technical  information  required  by 
Section  731.14.  In  this  proposal,  OSM 
would  evaluate  their  findings  and 
submit  a  written  report  which  would 
be  incorporated  Into  the  State  pro- 
gram. In  support  of  this  altoitative,  a 
commenter  wrote  that  OSM  should 
send  a  State  program  review  team  to 
each  State  to  Interview  staff  and  ad- 
ministrators and  send  a  written  find- 
ing that  details  program  deficieTv:ie8 
to  the  regvilatory  authority.  Another 
commenter  suggested  an  on-site  evalu- 
ation after  program  submission.  An- 
other commenter  stated  that  the 
burden  for  proof  of  an  acceptable  pro- 
gram should  be  on  OSM  and  not  oo 
the  States. 

With  regard  to  reonnmendations  to 
require  OSM  to  visit  States  and  evalu- 
ate proposed  programs,  OSM  believes 
that  such  visits  and  evaluations  are 
not  an  effective  way  of  gathering  the 
required  data  and  would  frustrate  the 
Act's  emphasis  on  State  development 
of  a  program.  This  approach  would  be 
time  consimiing  In  that  most  of  the 
data  requested  would  still  have  to  be 
prepared  for  presentation  to  the  eva- 
luaters.  Public  i>articipation  and  hear- 
ing requirements  would  make  it  diffi- 
cult to  accept  less  than  complete  re- 
sponses to  the  requirements  of  Section 
731.14,  thus  using  most  of  the  prepara- 
tion time  required  under  the  proposed 
guidelines.  In  addition,  because  of 
scheduling  difficulties,  the  evaluation 
team   process   may    actually    further 
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delay  the  timetable  for  program  sub- 
mission and  approval.  This  alternative 
is  therefore  rejected.  This  does  not 
mean  that  OSM  staff  will  not  aid  and 
meet  with  States  In  order  to  review 
and  discuss  their  submittals. 

The  proposed  regulations  did  not  in- 
clude a  Section  establishing  require- 
ments dealing  with  meetings  between 
the  Office  and  a  State  regarding  pro- 
gram submissions.  These  final  regula- 
tions make  no  change  in  this  area  and 
there  is  no  Section  establishing  re- 
quirements for  program  development 
meetings  between  the  Office  and  a 
State. 

18.  The  Preamble  to  the  proposed 
regulations  stated  that  there  would  be 
no  ex  parte  contact  following  submis- 
sion of  a  State  program.  Instead,  ac- 
cording to  that  Preamble,  following 
program  submission,  the  Office  would 
afford  interested  citizens  and  groups 
an  opportunity  to  attend  any  meeting 
between  OSM  and  the  State.  The  Pre- 
amble also  stated  that  OSM  intended 
to  meet  often  with  the  State  prior  to 
program  submission  to  assist  in  the  de- 
velopment of  the  program.  Several 
commenters  contended  that  it  is  cer- 
tain that  key  program  decisions  will  be 
made  during  these  presubmlsslon 
meetings.  These  commenters  proposed 
that  these  discussions  also  be  open  to 
the  public.  The  same  commenters  of- 
fered an  alternative  to  open  meetings 
by  suggesting  that  the  Office  hold 
public  briefings  from  time  to  time  In 
an  effort  to  obtain  public  input  and  to 
keep  the  public  involved.  In  contrast, 
one  State  agency  proposed  that  the 
following  be  inserted  in  the  regula- 
tions: "The  regional  director  will  at 
the  request  of  the  State  regulatory  au- 
thority assist  the  States  in  an  advisory 
capacity  in  the  preparation  and  devel- 
opment of  a  State  program.  In  this  ca- 
pacity he  may  conduct  preliminary  re- 
views of  the  State  program  or  any  part 
thereof  without  being  required  to  ini- 
tiate public  notices  and/or  participa- 
tion." 

The  Office  has  not  accepted  these 
comments  to  establish  requirements 
within  the  regulations  for  presubmls- 
slon and  postsubmission  meetings  be- 
tween the  Office  and  a  State  to  discuss 
program  development.  These  final  reg- 
ulations therefore  do  not  specifically 
prohibit  ex  parte  contact  prior  to  or 
following  program  submission.  It 
should  be  noted  that  this  explanation 
represents  a  change  in  Intended  policy 
from  that  contained  in  the  Preamble 
to  the  proposed  regxilations.  The  rec- 
ommendation to  change  the  regula- 
tion to  provide  for  open  meetings  be- 
tween the  SUtes  and  OSM  has  not 
been  accepted  since  it  is  not  required 
by  the  Act.  The  presubmlsslon  meet- 
ings will  be  crucial  to  program  devel- 
opment and  the  Office  intends  to  meet 
often  with  SUtes  diulng  this  time  to 
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provide  assistance.  Many  of  these 
meetings  are  likely  to  be  working  ses- 
sions which  extend  over  days  or  weeks. 
With  regard  to  meetings  following 
program  submission.  The  Office  in- 
tends to  Issue  procedural  guidelines 
prior  to  submission  of  State  programs. 
These  guidelines  will  address  the 
format  for  postsubmission  exchanges 
that  wiU  occur  between  OSM  and  the 
State.  It  must  be  noted  that  the  final 
regulations  provide  for  an  additional 
period  of  time  following  program  sub- 
mission in  which  States  will  be  permit- 
ted to  make  modifications,  changes 
and  additions  to  programs.  Certainly 
there  must  be  free  exchange  between 
OSM  and  the  State  during  this  addi- 
tional period  for  program  modifica- 
tion. The  provisions  for  public  partici- 
pation In  the  development  and  approv- 
al process  are  discussed  further  in 
Part  732. 


PART  732— PROCEDURES  AND  CRITE- 
RIA FOR  APPROVAL  OR  DISAP. 
PROVAL  OF  STATE  PROGRAM 
SUBMISSIONS 

AuthoHty:  Sections  102.  201(c). 
SOUb).  503.  506.  507.  508.  509.  510.  511. 
512,  513.  514.  515.  516.  517.  518.  519. 
521  and  522  of  Pub.  L.  95-87. 

Part  732  of  the  regulations  provides 
criteria  and  procedures  for  review  and 
approval  or  disapproval  of  State  pro- 
gram submissions.  Authority  for  these 
provisions  is  contained  in  Sections 
503(b)  and  (c)  of  the  Act.  This  Part 
also  establishes  the  procedures  and 
criteria  for  amending  approved  State 
programs. 

Commenters  have  raised  three 
major  issues  in  this  Part.  First,  there 
was  a  great  deal  of  concern  and  inter- 
est in  the  review  procedures  of  the 
State  program  submissions.  Interest  in 
this  area  dealt  with  questions  of  sub- 
mission and  approval  deadlines  as  well 
as  with  the  type  of  Involvement  the 
public  will  have  in  the  review  process. 
The  second  major  issue  concerned  cri- 
teria for  approval.  Commenters  in  this 
area  again  were  chiefly  concerned 
with  internal  procedures  of  review  and 
approval.  Third,  commenters  showed 
great  interest  in  the  amendment  sec- 
tion. Comments  in  this  area  addressed 
the  inconsistencies  contained  in  the 
proposed  regulations  and  also  suggest- 
ed changes  to  the  amendment  proce- 
dures. 

One  Important  change  in  Parts  731 
and  732  is  the  establishment  of  a  new 
timetable  for  program  submission  and 
review.  In  Part  731  the  program  sub- 
mission date  has  been  extended  six 
months  to  August  3.  1979.  This  exten- 
sion, however,  requires  a  revision  of 
the  program  review  procedures.  Set 
forth  below  is  the  new  timetable  for 
program  review  and  an  explanation  of 


how  this  timetable  will  be  implement- 
ed. A  more  detailed  discussion  of  the 
comments  and  specific  Sections  in 
Part  732  will  foUow. 

As  now  set  forth  in  Part  732  for  pro- 
grams submitted  on  or  Just  prior  to 
August  3,  1979.  the  Regional  Director 
will  hold  a  public  review  of  the  initial 
program  submission  on  or  about  Sep- 
tember 15,  1979.  to  disctiss  the  pro- 
gram and  its  completeness.  States  will 
have  until  November  15,  1979,  to  make 
additions  and  modifications  and  to 
submit  evidence  of  full  legal  authority 
with  copies  of  enacted  laws  and  regu- 
lations. States  that  do  not  submit  full 
legal  authority  at  this  time  will  have 
their  program  disapproved  by  initial 
decision  of  the  Secretary  no  later  than 
February  3.  1980.  However,  pursuant 
to  Section  503(c)  of  the  Act.  these 
States  wUl  have  an  opportunity  to  re- 
submit programs  with  enacted  laws 
and  regulations  for  review  and  approv- 
al or  disapproval. 

All  program  submissions,  whether 
they  contain  enacted  or  proposed  laws 
and  regiilations.  will  be  subject  to  a 
public  hearing  scheduled  during  late 
December  1979  or  early  January  1980. 
This  hearing  will  be  held  for  all  sub- 
missions even  though  those  without 
enacted  laws  and  regulations  will  be 
subject  to  a  second  public  hearing  fol- 
lowing enactment  of  necessary  author- 
ity. The  arrangement  acknowledges 
the  short  time  available  for  the  public 
to  review  revised  program  submissions 
before  the  second  public  hearing.  The 
requirement  for  two  review  periods 
and  two  public  hearings  for  submis- 
sions that  do  not  Include  enacted  au- 
thority prior  to  the  first  hearing 
should  provide  citizens  adequate  op- 
portunity for  input.  Following  the  ini- 
tial public  hearing,  the  Secretary  must 
issue  a  decision  approving  or  initially 
disapproving  the  program.  This  deci- 
sion must  be  issued  within  six  months 
of  the  receipt  of  a  program  submission 
by  the  Regional  Director  but  no  later 
than  February  3.  1980.  States  whose 
programs  do  not  Include  full  legal  au- 
thority In  the  form  of  fully  enacted 
laws  and  regulations  prior  to  the 
public  hearing  will  be  disapproved 
under  the  Initial  decision.  These 
States  and  States  with  disapprovals 
for  other  reasons  may  resubmit  a  re- 
vised program  on  or  before  April  3, 
1980.  All  program  resubmissions  must 
include  full  authority  through  enacted 
laws  and  regulations.  Another  hearing 
will  be  held  on  or  about  May  3,  1980. 
The  final  decision  of  the  Secretary  ap- 
proving or  disapproving  the  program 
will  be  issued  by  June  3,  1980. 

With  the  new  timetable  contained  in 
the  final  regulations  States  are  al- 
lowed until  November  18.  1979  to 
make  modifications  to  the  submission 
Including  the  addition  of  full  legal  au- 
thority. If  a  program  Is  initially  disap- 


proved. States  are  allowed  to  make 
further  modificatiociB  and  add  full 
legal  authority  through  enacted  laws 
and  regulations  until  AprU  3,  1980. 

FoUowing  is  a  timetable  listing  the 
key  dates  for  submissions,  review,  ap- 
proval or  disapproval  and  resubmis- 
sion of  State  programs.  The  regula- 
tions, however,  are  drafted  so  as  not  to 
limit  earlier  submissioa.  and  earlier 
submission  will  result  in  an  earlier 
review  and  decision  by  the  Office  arid 
the  Secretary. 

SUBMISSIOlf .  Rbvtew,  Afproval  OS 
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Latest  Submission— August  3.  1979. 

Public  review  sessions— written 
public  comments  due— September  15, 
1979. 

Public  hearings— from  December  15, 
1979  through  January  10.  1980. 

Written  public  conunents  due— On 
date  of  public  hearing. 

Secretary's  decision— February  3. 
1980. 

Latest  resubmission  for  disapproved 
programs — must  include  full  legal  au- 
thority—April 3.  1980. 

Public  hearing  for  program  resub- 
missions—on  or  about  May  3.  1980. 
Written  public  comments  due — on  or 
about  May  3,  1980. 

Pinal  Secretary's  Decision— June  3. 
1980. 

The  new  timetable  is  consistent  with 
the  key  dates  established  in  Sections 
503  and  504  of  the  Act.  This  revision 
eases  the  time  constraint  imposed  by 
the  requirement  of  full  authority  at 
date  of  submission  that  appeared  in 
the  proposed  regulations.  It  gives 
SUtes  more  flexibility  by  allowing 
them  to  modify  programs  following  an 
informal  public  review  and  conunent 
period. 

There  is  sufficient  flexibility  within 
Section  503(a)  of  the  Act  to  allow 
SUtes  additional  time  to  acquire  full 
legal  authority  after  submission  of 
their  State  programs.  The  public  will 
be  entitled  to  review  proposed  laws 
and  regulations  for  the  period  of  the 
public  review  and  still  will  have  at 
least  30  days  to  review  enacted  laws 
and  regulations  before  the  public 
hearing.  For  those  SUtes  that  resub- 
mit corrected  programs  there  still  will 
be  at  least  a  15-day  period  for  the 
public  to  review  enacted  authority 
before  the  second  public  hearing  is 
held.  Tlje  Office  believes  that  SUtes 
whose  legislatures  meet  in  1979  should 
be  able  to  enact  laws  and  regulations 
before  November  15.  1979,  and  submit 
them  to  the  Regional  Director  so  they 
may  be  made  available  for  public 
review.  For  these  SUtes  the  formal 
public  hearings  to  be  held  in  late  De- 
cember 1979  or  early  January  1980  will 
provide  the  pubUc  at  least  30  days  for 
review  and  analysis  of  enacted  laws 
and    regulation&.    This   alternative    is 
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preferable  to  others  sussested  by  oom- 
menters  l>ecau8e  it  requires  no  tamper- 
ing with  the  Juxke  3.  1980.  deadline  for 
permanent  programs,  contained  in 
Section  504(a)  of  the  Act. 

Discussed  below  are  the  specific 
comments  received  on  Part  732  and  all 
changes  that  have  been  made  by  the 
Office.  Because  of  the  large  volume  of 
comments  and  the  detail  needed  to  re- 
spond to  them,  the  Office  has  outlined 
its  discussion  by  Section. 

g  732.1     Scope. 

This  Section  remains  essentially  the 
same  as  in  the  proposed  regulations 
except  for  a  few  minor  editorial 
changes. 

S  73Z.4    Responsibility. 

This  Section  establishes  the  resp<Mi- 
slbllities  for  the  Regional  Director,  the 
Director  and  the  Secretary  and  is  re- 
structured into  three  Sections.  The 
changes  that  have  been  made  are  edi- 
toriaL 

$732.11     Review  by  the  Regional  Director. 

1.  Section  732.11(a),  concerning  Ini- 
tial program  review  by  the  Regional 
Director,  has  been  substantially  re- 
vised due  to  the  new  timeUble  dis- 
cussed previously.  This  Section  re- 
quires the  Regional  Director  to  pub- 
lish in  the  Federal  Register  and  in  a 
newspaper  of  general  (drculation  in  a 
State  a  notice  meeting  certain  speci- 
fied requirements.  This  Section  now 
requires  that  the  notice  provide  the  lo- 
cation of  each  Office  within  the  State 
where  copies  of  the  program  submis- 
sion are  available  for  review  and  also 
allows  the  public  30  days  within  which 
to  submit  conunents.  Lastly.  Section 
732.1  l(aK4)  now  makes  a  public  review 
meeting  mandatory. 

2.  In  Section  732.11(b)  the  revisions 
have  been  less  exten^ve.  Due  to  the 
new  review  timetable  discussed  previ- 
ously, the  Regional  EHrector  now  has 
60  days  to  publish  his  determination 
of  completeness. 

3.  Sections  732.11  (c)  and  (d)  also 
have  been  amended  due  to  the  new 
review  schedule.  Under  this  new 
schedule,  modified  program  submis- 
sicMis  must  be  returned  to  the  Region- 
al Director  no  later  than  November  15, 
1979.  If  required  modifications  have 
not  t>een  made,  the  program  submis- 
sion will  be  disapproved  under  the  Sec- 
retary's initial  decision  (Section 
732.11(d)).  The  provision  requiring  the 
initiation  of  procedures  to  implement 
a  Federal  program  has  been  deleted. 
This  provision  wis  criticized  by  many 
conunenters  as  too  drastic.  The  Office 
agrees.  The  new  submission  and 
review  timetable  should  give  the  SUte 
greater  flexibility  and  time  to  submit 
an  acceptable  program. 

Submissions  that  do  not  Include  full 
authority   through  enacted  laws  and 
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regulations  by  November  IS,  1979,  will 
be  disapproved  under  the  Secretary's 
Initial  decision.  E^nacted  laws  and  regu- 
lations may  still  be  added  to  the  pro- 
gram and  resubmitted  under  Section 
782.13(f)  for  review  and  final  decision 
by  the  Secretary. 

§732.12    Notice   and    Public   Hearing   Re- 
quire menU. 

1.  Section  732.12  esUblishes  proce- 
dures for  public  hearings  to  review  the 
initial  State  program  submissions.  At 
least  one  public  hearing  is  specifically 
required  by  Section  503(bK3)  of  the 
Act.  As  discussed  previously,  the  new 
review  tlmeUble  requires  hearings  to 
be  held  In  late  December  1979  or  early 
January  1980  for  States  that  submit 
programs  Just  prior  to  August  3.  1979 
or  that  wait  until  or  Just  prior  to  No- 
vember 15.  1979  to  make  addiUons  or 
modifications  to  program  submissions. 
Paragraph  (a)  sets  forth  the  notice  re- 
quirements for  the  public  hearings. 
Such  notices  will  include  information 
on  how  and  where  the  public  can 
review  the  State  program  submissions 
as  well  as  specifying  the  comment 
period  and  date  of  the  public  hearing. 

2.  Section  732.12(b)  sets  out  the  date 
of  the  public  hearing  as  well  as  the 
type  of  procedures  that  will  be  fol- 
lowed In  the  hearing.  Because  of  the 
new  tlmeUble  for  review,  the  public 
hearing  will  now  be  held  no  sooner 
than  30  days  after  publication  of  the 
notice  required  in  Section  732.12ia). 
Given  the  riew  provision  in  Section 
732.11  which  allows  for  additions  and 
modifications  to  the  initial  program 
submission,  there  is  not  sufficient  time 
for  a  60-day  notice.  However,  this  is 
offset  by  more  extensive  early  public 
review.  This  Section  also  requires  a 
public  hearing  for  all  program  submis- 
sions •  although  the  submission  does 
not  include  enacted  laws  and  regulA- 
tions  by  November  15,  1979.  If  a  State 
program  submission  includes  proposed 
Laws  and  regulations  which  the  State 
^lieves  will  eventually  be  enacted,  the 
public  hearing  under  Section 
732.12(bX2)  will  be  used  to  review  the 
I>ropo6ed  program  and  proposed  au- 
thority. When  a  SUte's  laws  and  regu- 
lations are  fully  enacted,  another 
public  hearing  will  be  held  to  review 
them.  This  arrangement  allows  public 
Involvement  throughout  the  review 
process  without  curtailing  the  flezlbil- 
Ity  needed  by  the  States  to  develop  an 
acceptable  iMt>gram. 

3.  The  provision  in  Section  732.12(b) 
relating  to  additional  hearings  has 
been  deleted.  The  Office  anticipates 
holding  only  one  public  hearing  for 
most  State  submissions  (in  addition  to 
the  public  review  meeting).  However. 
if  a  program  is  disapproved  and  a  re- 
vised program  is  resubmitted,  another 
public  hearing  will  be  held  to  review 
the  final  submissions. 
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4.  Section  732.12(b)  also  provides 
that  the  public  hearings  will  be  Infor- 
mal and  follow  legislative  procedures. 
Several  commenters  suggested  quasl- 
adjudlcatory  procedures  including  the 
right  to  croM-examlnation  or  to  ques- 
tion witnesses.  OSM  has  not  adopted 
this  alternative.  Neither  the  Constitu- 
tion nor  the  Administrative  Proce- 
dures Act  requires  more  than  legisla- 
tive type  procedures.  See  Vermont 
Yankee  Nuclear  Potoer  Commission  v. 
NRDC.  435  UB.  519  (1978);  South  Ter- 
minal Corj>oration  v.  EPA,  504  P.  2d 
64«(lstCnr.  1974). 

1 732.13    Oeciaion  by  tiie  SecreUry. 

1.  Section  732.13  establishes  the  pro- 
cedures for  Secretarial  approval  or  dis- 
approval of  a  State  program  submis- 
sion. Authority  for  this  Section  is  con- 
tained in  Section  503  (b)  and  (c)  of  the 
Act.  The  changes  that  have  been  made 
in  these  five  Sections  are  nonsubstan- 
tive and  editorial  tn  nature.  In  Section 
732.13(d)  the  ISO-day"  time  limit  has 
been  changed  to  "six  months"  to  be 
consistent  with  the  language  In  Sec- 
tion 503(b)  of  the  Act. 

2.  A  commenter  on  these  Sections 
objected  to  the  requirement  in  Section 
732.13(bK2)  concerning  concurrence 
by  EPA.  The  comment  sUted  that  this 
exceeds  the  authority  of  the  Act.  This 
requirement,  however,  has  been  left  In 
regulations.  Under  Section  503(b)  of 
the  Act.  the  Secretary  must  obtain  the 
written  concurrence  of  the  Adminis- 
trator of  the  Environmental  Protec- 
tion Agency  before  a  State  program  is 
approved. 

3.  A  few  commenters  suggested  that 
Section  732.13  of  the  regulations  pro- 
vide a  preliminary  disapproval  decision 
in  less  than  180  days  for  those  States 
where  disapproval  of  the  program 
would  necessitate  legislative  action 
prior  to  resubmission.  This  suggestion 
has  not  been  accepted  by  the  Office 
since  such  procedures  would  be  ciim- 
bersome  and  are  not  specifically  re- 
quired by  the  Act.  Moreover,  the 
Office  has  already  addressed  this 
problem  during  the  initial  review  by 
the  Regional  Director  under  Section 
732.11.  During  this  time  the  Office  will 
make  every  effort  to  work  with  the 
States  to  resolve  program  deficiendea. 

4.  Section  732.13(f)  provides  the  pro- 
cedures to  be  followed  by  a  SUte  If 
the  Secretary  disapproves  the  initial 
program  submission.  Section  (f)  states 
that  resubmitted  programs  will  be  re- 
viewed under  the  procedures  of  Sec- 
Uon  732.12.  In  aU  cases,  this  hearing 
will  be  the  second  public  hearlxig  for 
the  proposed  program.  Emphasis  by 
the  Office  during  this  second  public 
hearing  will  be  on  the  portions  of  the 
proposed  programs  that  have  been  re- 
vised since  the  first  hearing.  Under 
the  revised  time  schedule  for  review, 
this  Section  provides  that  the  public 
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review  and  comment  period  may  be 
shortened  to  not  less  than  15  days. 
The  public  hearing  also  may  follow 
public  notice  by  not  less  than  15  days. 
Because  this  will  be  a  second  hearing 
and  a  second  opportunity  to  comment, 
the  Office  believes  that  this  shorter 
comment  period  will  not  hinder  public 
review. 

5.  The  Office  also  has  made  one  edi- 
torial change.  Resubmission  of  a  re- 
vised program  should  be  made  to  the 
Regional  Director  and  not  the  Direc- 
tor as  required  in  the  proposed  regula- 
tions. 

6.  Section  732.13(g)  has  been  added 
to  this  Section  In  order  to  clarify  the 
effect  of  not  resubmitting  a  program 
within  the  60  day  period  provided  In 
Section  732.13(f).  If  a  State  falls  to 
meet  this  deadline,  which  may  be  as 
late  as  April  3.  1980.  the  Secretary  will 
issue  a  final  disapproval  and  publish 
his  decision  and  the  basis  for  it  in  the 
Pkdehal  Reoistxr. 

7.  Section  (h),  formerly  Section 
732.13(g).  provides  that  a  program  sub- 
mission cannot  be  approved  unless  it 
can  be  approved  in  whole. 

Section  732  13(h)  also  provides  that 
the  publication  dale  of  the  Secretary's 
decision  approving  a  program  repre- 
sents the  official  starting  date  for  the 
State  program.  This  language  has 
been  added  to  clarify  the  starting  date 
which  was  not  specified  in  the  pro- 
posed regulations. 

The  comments  that  full  legal  au- 
thority be  developed  after  Secretarial 
approval  or  alternately  on  the  effec- 
tive date  of  the  program  are  beyond 
the  scope  of  the  Act  and  cannot  be  ac- 
cepted. Section  503(a)  of  the  Act  re- 
quires that  the  State  have  the  capabil- 
ity of  carrying  out  the  provisions  of 
the  Act  and  meeting  its  purpose 
through  enacted  laws.  Proposed  laws 
do  not  meet  this  standard.  Additional- 
ly. Sections  503(bKl).  (2)  and  (3)  of 
the  Act  require  Involvement  of  the 
public  and  EPA.  as  well  as  Agriculture 
and  other  Federal  agencies  in  the  ap- 
proval process.  Without  fully  enacted 
laws,  meaningful  comment  and  review 
would  be  Impossible.  Lastly.  Section 
503(bX4)  of  the  Act  provides  that  the 
Secretary  may  not  approve  a  State  pro- 
gram until  the  State  has  the  'legal  au- 
thority" for  enforcement  of  the 
environmental  performance  standards. 
These  specific  statutory  directives 
clearly  show  that  the  State  must  have 
full  legal  authority  prior  to  approval. 

8.  A  new  Section  732.13(1)  has  been 
added  setting  out  the  requirements  for 
conditional  approval.  This  Section 
allows  the  Secretary  to  conditionally 
approve  a  SUte  program  where  the 
program  is  found  to  have  minor  defi- 
ciencies. The  provisions  of  this  Section 
limit  the  types  of  deficiencies  and  es- 
tablish that  unless  they  are  corrected 
within  a  specific  time,  the  program 


will  be  disapproved  In  whole  by  the 
Secretary.  This  disapproval  will  then 
represent  the  final  decision  by  the 
Secretary  and  will  constitute  the  final 
decision  required  under  Section 
732.13(f). 

Although  not  specifically  provided 
In  the  proposed  regulations,  the  lan- 
guage in  proposed  Section  732.18 
(Terms  and  Conditions)  would  have  al- 
lowed conditional  approval  of  State 
programs.  Because  of  the  various 
delays  encountered  by  the  Office  after 
enactment  of  the  Act.  the  Office  be- 
lieves that  a  limited  form  of  condition- 
al approval  Is  authorized.  The  clear 
mandate  of  the  Act.  as  expressed  In 
Sections  101(f)  and  201(cX9).  is  that 
the  primary  responsibility  for  Imple- 
menting the  Act  should  rest  with  the 
States.  Because  of  the  time  constraints 
now  experienced  by  the  States,  the 
Office  feels  that  this  Section  will  give 
the  Secretary  some  flexibility  to  con- 
ditionally approve  programs  where 
minor  deficiencies  must  be  overcome 
and  where  the  State  has  been  making 
a  good  faith  effort  to  develop  an  ac- 
ceptable program. 

9.  Several  commenters  argue  that 
there  is  no  authority  to  disapprove  a 
program  for  minor  deficiencies  in  cer- 
tain parts.  Other  commenters  claim 
that  there  is  authority  to  approve  pro- 
grams that  are  missing  certain  parts. 
These  comments  contend  that  Section 
503(c)  of  the  Act  contemplates  approv- 
al or  disapproval  of  a  "portion  there- 
of." The  final  regulations  retain  the 
requirements  that  final  Secretarial  ap- 
proval of  a  State  program  be  given 
only  If  the  program  can  be  approved 
in  whole.  This  is  specifically  required 
by  Section  503(a)  of  the  Act  which 
provides  that  a  State  must  demon- 
strate the  abUity  to  carry  out  all  the 
provisions  "in  whole  or  in  part."  Sec- 
tions 503  (b)  and  (c)  of  the  Act  apply 
only  to  the  Secretary's  initial  action. 
State  programs  or  portions  not  ap- 
proved must  be  resubmitted  within 
sixty  days.  In  fact.  Section  504(aK2)  of 
the  Act  requires  the  Secretary  to  im- 
plement a  Federal  program  If  a  State 
falls  to  resubmit  an  acceptable  State 
program  within  sixty  days  of  disap- 
proval of  a  proposed  State  program.  It 
is  clear  the  Act  contemplates  approval 
of  a  total  State  program  and  not  por- 
tions thereof.  Partial  approval,  as  sug- 
gested, would  allow  the  States  to  im- 
plement only  the  most  desirable  parts 
of  the  program,  leaving  the  more  diffi- 
cult, expensive,  and  politically  undesir- 
able actions  to  OSM  Partial  approval 
could  also  lead  to  dual  administration 
and  likely  chaos  as  well  as  creating  Ju- 
dicial confusion  (e.g..  to  whom  should 
an  operator  appeal:  which  court  has 
Jurisdiction) 

The  commenters  did  present  sound 
suggestions  for  not  disapproving  a 
State  program  because  of  minor  defi- 


ciencies. These  comments  stated  that 
the  proposed  regulations  would  re- 
quire disapproval  and  result  in  imple- 
mentation of  Federal  programs  where 
a  State's  good  faith  attempt  to  obtain 
approval  is  frustrated  by  a  technical 
or  minor  deficiency  which  cannot  be 
corrected  before  the  deadlines  for  revi- 
sion are  passed.  Because  of  the  time 
constraints  experienced  by  the  States 
in  developing  acceptable  programs  and 
in  response  to  these  comments,  the 
Office  added  Section  732.13(1)  allowing 
for  conditional  ap{>rovaI  of  State  pro- 
grams. 

10.  Section  732.13(1)  In  no  way  allows 
approval  of  State  programs  that  do 
not  provide  implementation  and  ad- 
ministration for  all  processes,  proce- 
dures and  systems  required  by  the  Act 
and  these  regulations.  Instead,  it  only 
will  be  utilized  upon  a  showing  that 
certain  deficiencies  of  a  State  program 
will  be  corrected  expeditiously  after 
condition  approval.  Failure  of  a  State 
to  make  the  corrections  as  established 
in  the  conditional  approval  shall  result 
in  automatic  disapproval  of  the  pro- 
gram and  implementation  of  a  Federal 
program  under  Part  736  of  these  regu- 
lations. Through  Section  732.12(k)  the 
Office  retains  as  much  flexibility  as  Is 
legally  possible  in  attempting  to  assist 
the  States.  There  also  should  be  a 
clear  understanding  that  failure  to 
meet  the  conditions  and  deadlines  will 
require  immediate  Implementation  of 
a  Federal  program. 

9  732.14     Reaubmisaion  of  State  programa. 

1.  Section  732.14  provides  that 
should  the  State  program  submission 
be  disapproved  under  Section 
732.13(f),  the  State  must  wait  until 
after  implementation  of  a  Federal  pro- 
gram before  another  program  submis- 
sion can  be  made.  Section  732.14  also 
establishes  that  resubmissions  shall  be 
made  and  acted  upon  according  to  the 
same  requirements,  procedures  and 
within  the  same  timeframes  except  for 
specific  dates  as  initial  submissions. 
Authority  for  Section  732.14  Is  con- 
tained In  Sections  504(a)(2)  and  (e)  of 
the  Act.  Section  504(aK2)  of  the  Act 
requires  that  the  Secretary  Implement 
a  Federal  program  should  a  State  fall 
to  resubmit  an  acceptable  State  pro- 
gram within  sixty  days  of  disapproval 
of  a  proposal  State  program.  Section 
504(e)  of  the  Act  then  provides  that  a 
State  which  has  failed  to  obtain  the 
approval  of  a  State  program  prior  to 
Implementation  of  a  Federal  program, 
may  submit  a  State  program  at  any 
time  after  such  Implementation. 

2.  Several  commenters  objected  to 
proposed  Section  732.14.  They  contend 
that  should  a  State  submit  its  program 
prior  to  August  3,  1979.  the  Secretary 
would  then  make  his  determination  of 
approval  or  disapproval  prior  to  Feb- 
ruary 3,  1980,  and  second  approval  or 
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disapproval  prior  to  June  3,  1980. 
These  commenters  stated  that  a  Fed- 
eral program  shouldn't  be  required 
until  June  3.  1980.  and  that  States 
ought  to  be  given  every  opportunity  to 
resubmit  proposed  programs  right  up 
until  the  time  that  a  Federal  program 
Is  required.  The  commenters  contend 
that  Section  504(e)  of  the  Act  means 
that  a  State  which  has  failed  to  obtain 
the  approval  of  a  State  program  prior 
to  implementation  of  a  Federal  pro- 
gram may  submit  a  State  program  any 
time  thereafter.  Commenters  also 
argue  that  a  restriction  on  resubmit- 
ting State  programs  is  contrary  to  the 
intent  of  the  Act  and  not  authorized. 
The  Office  has  not  accepted  these  pro- 
posals of  their  rationale.  The  mandate 
of  the  Act  Is  specific.  Section  504(e)  of 
the  Act  provides  "A  State  which  has 
failed  to  obtain  approval  .  .  .  prior  to 
implementation  of  a  Federal  program 
may  submit  at  any  time  a/ter  such  imr 
plementation"  (emphasis  supplied). 
Congress  provided  in  Section  503  of 
the  Act  two  opportunities— an  Initial 
submission  and  one  resubmission. 
After  disapproval  of  a  resubmission,  a 
Federal  program  is  mandated.  The 
Office  does  not  have  to  wait  until 
June  3,  1980.  to  Implement  a  Federal 
program;  rathen.  that  Is  the  latest  cUUe 
for  implementation. 

{732.15    Criteria    for    approval    or   diaap- 
proval  of  Stat«  programa. 

1.  This  Section  establishes  the  crite- 
ria for  approval  or  disapproval  of 
State  programs.  The  Secretary  shall 
approve  or  disapprove  a  State  program 
on  the  basis  of  information  contained 
in  the  program  submission  and  infor- 
mation gained  at  the  public  hearing 
and  other  information. 

2.  Sections  732.15  (a),  (b),  (c)  and  (d) 
list  the  requirements  that  the  State 
program.  State  laws  and  regulations 
and  State  regulatory  authority  must 
meet  before  the  Secretary  can  approve 
the  program.  The  authority  for  these 
requirements  is  contained  in  Sections 
503(a)  and  (b)  of  the  Act. 

3.  Final  Section  732.15  has  been  re- 
numbered due  to  the  deletion  of  pro- 
posed Section  732.15(b)  and  several 
other  proposed  Sections.  This  Pream- 
ble discussion  Identifies  each  deleted 
provision  and  lists  the  proposed  and 
final  Section  numbering  for  provisions 
that  have  been  retained  or  revised. 

4.  Section  732.15(a)  sets  forth  the 
basic  requirements  contained  in  Sec- 
tion 503(a)  of  the  Act. 

6.  Proposed  Section  732.15<aKl)  re- 
quiring a  good  faith  demonstration  by 
the  State  has  been  deleted  in  the  final 
regulations.  Several  commenters 
pointed  out  that  no  provision  in  the 
Act  states  or  suggests  that  State  per- 
nument  programs  can  be  disapproved 
on  a  subjective  evaluation  by  the  Sec- 
retary of  Its  good  or  bad  faith  concem- 
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Ing  Its  interim  program  performance. 
Other  commenters  stated  that  "this 
purely  subjective  determination  is  not 
only  unauthorized  by  the  Act,  it  runs 
counter  to  the  requirement  in  Section 
503  of  the  Act  that  States  demonstrate 
only  the  capability  to  carry  out  the 
Act."  Another  commenter  points  out 
that  with  the  vagueness  of  the  term  it 
will  be  Impossible  to  Judge  a  program's 
effectiveness  in  a  manner  that  will 
hold  up  in  court  if  a  program  is  denied 
and  subsequently  challenged.  Other 
comments  regarded  the  irrelevancy  of 
an  initial  program  evaluation,  versus 
the  ability  to  implement  a  permanent 
program,  in  that  items  such  as  money, 
manpower  and  legal  authority,  may 
not  have  been  available  in  sufficient 
quantities  during  the  initial  program. 

The  Office  has  elected  to  delete  pro- 
posed Section  732.15(aKl).  As  noted  in 
comments  received,  past  performance 
is  determined  by  factors  which  may 
not  necessarily  relate  to  future  inten- 
tions or  capabilities.  Such  good  faith 
Judgments  would  be  difficult  to  admin- 
ister consistently  and  objectively.  Part 
733.12  more  appropriately  provides  for 
such  evaluations  where  maintenance 
of  a  State  program  is  not  satisfactory. 

6.  In  addition  to  the  deletion  of  pro- 
posed Section  732.15(aKl),  prop<3sed 
Sections  732.15(aK3)  and  (a)(5)  have 
been  combined  Into  Section  732.15(b) 
for  reasons  of  clarity.  Conunents  on 
these  proposed  sections  will  be  dis- 
cussed in  Section  732.15(b). 

7.  Section  732.15(b)  has  undergone 
considerable  revision  and  modifica- 
tion. This  Section  requires  the  Secre- 
tary to  find  that  the  State  regulatory 
authority  has  the  authority  under 
State  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations 
and  the  State  program  includes  provi- 
sion to  accomplish  16  separate  require- 
ments. The  specific  requirements  are 
listed  as  Sections  732.15(bKl)  through 
(16).  Included  in  these  requirements  is 
a  new  provision  concerning  assistance 
to  the  State's  small  operators  as  re- 
quired under  Section  507(c)  of  the  Act. 
This  requirement  for  a  small  opera- 
tor's assistance  program  was  added  in 
response  to  comments  that  pointed 
out  that  Section  507(e)  of  the  Act  re- 
quired this  provision.  The  content  re- 
quirements for  a  State  program  sub- 
mission have  also  been  revised. 

8.  Proposed  Section  732.15(aK3)  re- 
quired that  the  State  regulatory  au- 
thority have  full  and  exclusive  author- 
ity under  State  laws  and  regulations  to 
implement,  administer  and  enforce  the 
State  program  pursuant  to  Sections 
503(a)  and  731.12  of  the  Act  and  regu- 
latioiis  respectively.  The  Preamble  to 
the  proposed  regulations  failed  to  ex- 
plicitly •establish  this  point.  This  gave 
rise  to  many  questions  from  com- 
menters asking  whether  authority  for 
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vaiioiu  tunctktns  of  the  prosram 
could  be  vested  in  other  contributing 
agencies.  One  comment  suggested  that 
proposed  Section  732.15<aX3)  provide 
for  the  Incliision  of  the  statutory  au- 
thority of  other  State  agencies  having 
a  delegated  role  In  the  State  program 
to  avoid  duplication.  The  same  com- 
ment stated  that  Section  503(a)  of  the 
Act.  under  provision  (8).  provides  for 
such  inclusion  as  does  Section 
731.14<f)  of  the  proposed  regulations. 
These  proposals  are  not  consistent 
with  Section  503(aK3)  of  the  Act.  how- 
ever. The  final  regulations  in  Section 
732.15(b)  require  the  SUte  regulatory 
authority  to  possess  the  authority  re- 
quired under  a  State  program. 
Through  memorandums  of  under- 
standing and  other  agreements,  other 
agencies  may  implement,  administer 
and  enforce  parts  of  the  program. 
However,  the  agency  designated  as  the 
regulatory  authority  must  possess  all 
required  authority. 

9.  Related  to  the  Issue  of  exclusive 
authority  is  the  extent  to  which  a 
State  regulatory  authority  may  dele- 
gate functions  or  responsibilities  of  an 
approved  State  program  to  another 
agency.  The  Preamble  to  propooed 
Section  731. U<m)  sUted;  "The  Office 
does  not  envision  approval  of  a  State 
program  If  the  functions  of  Inspection 
and  enforcement  are  handled  by  staff 
other  than  regulatory  staff.  Inspection 
and  enforcement  must  be  incorporated 
within  the  regulatory  authority." 

Several  commenters  objected  to  this 
Preamble  requirement.  One  State  in- 
tends to  satisfy  the  Act's  coal  explora- 
tion provisions  for  inspection  and  en- 
forcement with  personnel  from  other 
agencies.  That  State  contends  that 
this  practice  is  already  In  place  and 
working  efficiently  and  for  the  Office 
to  require  a  change  would  be  unrea- 
sonable. Others  pointed  out  existing 
practices  of  providing  water  quality  in- 
spection and  enforcement  with  person- 
nel from  other  agencies. 

These  suggestions  have  been  accept- 
ed and  the  Office  will  aUow  the  Regu- 
latory Authority  to  delegate  various 
functions  to  other  agencies  where  a 
State  can  demonstrate  that  utilization 
of  professional  and  technical  person- 
nel from  other  agencies  is  reasonable 
and  practical  and  achieves  the  pur- 
poses of  the  Act. 

The  Office,  however,  strongly  sup- 
ports State  efforts  to  develop  pro- 
grams with  functions  and  responsibil- 
ities including  inspection  and  enforce- 
ment capabilities  unified  within  the 
regulatory  authority.  The  ability  to 
delegate  certain  functions  under  limit- 
ed conditions  does  not  in  any  way  or 
manner  alter  the  requirement  In  Sec- 
tion 732.15(b)  that  the  designated  reg- 
ulatory authority  must  possess  all  re- 
quired program  authority. 
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10.  Proposed  Section  732.15<aK3Kl) 
required  as  a  condition  for  approval 
that  the  program  include  laws  and  reg- 
ulations to  Implement,  administer  and 
enforce  environmental  protection  per- 
formance standards  consistent  with 
Subchapter  K  of  this  Chapter.  A  com- 
menter  objected  to  this  provision  that 
laws  and  regulations  are  necessary  to 
enforce  all  the  performance  standards 
of  Subchapter  K.  The  commenter  sug- 
gests that  this  would  result  In  States 
having  to  adopt  irrelevant  and  Inappli- 
cable standards.  TTie  (rommentcr  asks 
that  the  word  "applicable"  be  added  to 
the  recjulrement  mandating  that  the 
State  enforce  all  permanent  perform- 
ance standards  of  Subchapter  K.  TWs 
comment  has  been  accepted  and  final 
regulation  Section  732.15(bXl)  limits 
the  requirement  to  applicable  per- 
formance standards. 

Addition  of  the  word  "applicable" 
will  in  no  way  relieve  a  State  from  its 
obligations  to  meet  the  intended  goals 
of  the  Act.  Inclusion  of  the  word  "ap- 
plicable" relieves  the  State  from  its 
compliance  responsibilities  only  if  the 
State  can  demonstrate  that  there  is  no 
situation  within  the  State  which 
would  be  covered  by  the  Act  and  regu- 
lations. For  example,  the  special  pro- 
tections offered  alluvW  valley  floors 
are  only  applicable  west  of  the  100th 
meridian  and  therefore  need  not  be  In- 
cluded In  programs  submitted  by 
States  east  of  that  meridian. 

11.  Proposed  Section  732.15(aX3)<ll) 
provides  as  criteria  for  approval  that 
the  State  program  include  authority 
to  Implement,  administer  and  enforce 
a  permit  sjfstem  consistent  with  the 
regulations  of  Subchapter  G  of  this 
Chapter  and  to  require  permit  fees 
with  each  application  such  that  the 
approximate  costs  or  review,  adminis- 
tration and  enforcement  of  such  per- 
mits are  recovered. 

Comments  correctly  pointed  out 
that  this  criteria  was  not  In  accord 
with  Section  507(a)  of  the  Act.  Section 
507(a)  establishes  a  maximum,  but  no 
minimum  permit  fee  level  to  be  re- 
quired by  State  regulatory  authorities. 
Proposed  Section  732.15(a)(3Xll)  re- 
quired that  fee  levels  be  sufficient  to 
recover  the  approximate  costs  of 
review,  administration  and  enforce- 
ment of  such  permits.  Additional  com- 
ments recommended  that  In  order  to 
be  consistent  with  other  requirements, 
permit  fee  provisions  should  be  related 
to  Part  771,  General  Requirements  for 
Permits  and  Applications.  The  Office 
has  accepted  these  recommendations 
and  Part  771  now  establishes  fee  re- 
quirements as  provided  In  the  Act. 
Specific  fee  requirements  have  been 
removed  from  final  criteria  in  Section 
732.15<bX2). 

12.  Proposed  Section  732.15{aX3XlIl) 
established  as  criteria  for  program  ap- 
proval   that    the   State    control    coal 


mining  Incidental  to  Government  fi- 
nanced ctjnstructlon  consistent  with 
Part  707  of  this  Chapter.  Several  com- 
menters asked  whether  the  criteria 
should  signify  "•notification"  and  not 
"control"  of  coal  mining  incidental  to 
Government  financed  construction. 
They  noted  that  Part  707  of  the  pro- 
posed regulations  required  that  the 
regulatory  authority  be  notified  of 
coal  mining  operations  incidental  to 
Government  financed  construction 
while  proposed  Section  732.15(aX3)(iIl) 
required  States  to  control  such  oper- 
ations. 

The  comments  were  correct  with 
regard  to  the  proposed  regulations. 
However,  final  Part  707  has  been  re- 
vised to  require  that  any  person  ex- 
tracting coal  Incident  to  (government- 
financed  highway  or  other  (instruc- 
tion maintain  certain  Information  on 
site.  The  recommendation  has  there- 
fore not  been  adopted  but  final  Sec- 
Uon  732.15(bX4)  has  been  revised  and' 
the  regulatory  authority  must  be  able 
to  reqxiire  that  any  person  extracting 
coal  incident  to  Government  financed 
construction  maintjtin  certain  Infor- 
mation on  site  consistent  with  30  CFR 
707. 

13.  The  Office  received  many  com- 
ments dealing  with  requirements  con- 
tained in  proposed  Section  732.15 
(aX3Xvll)  and  (aX5XU).  These  two 
provisions  established  specific  require- 
ments for  inspectors  of  State  regula- 
tory authorities.  Proposed  Section 
732.1S(aX3XvU)  stated  that  In  addition 
to  general  issuance  of  orders  by  the 
regulatory  authority,  the  State  inspec- 
tors must  have  authority  to  issue 
orders,  including  issuance  of  notice  of 
violations,  cessation  orders  and  show 
cause  orders.  Proposed  Section  732.15 
(aX5Xil)  esUblished  that  SUte  law 
and  regulations  had  to  provide  for  the 
issuance  of  cease  and  desist  orders  by 
the  State  regulatory  authority  and  its 
Inspecrtors. 

Most  comments  objected  to  the  re- 
quirement that  State  inspectors  spe- 
cifically have  these  E>owers.  Com- 
menters pointed  out  that  Section  521 
of  the  Act  vests  such  powers  with  the 
Secretary  or  his  or  her  authorized  rep- 
resentative. Others  stated  that  at  least 
one  State  had  a  constitutional  restric- 
tion against  inspectors  having  the  pro- 
posed authority.  Several  commenters 
also  recommended  that  proposed  Sec- 
tion 732.15<aX5Xll)  be  revised  to  only 
require  Issuance  of  cease  and  desist 
orders  by  the  head  of  the  State  regula- 
tory authority  or  his  or  her  authorized 
representatives. 

While  the  majority  of  comments  ob- 
jected to  the  requirements  for  Inspec- 
tor authority,  there  were  several  (xim- 
ments  In  support  of  Inspectors  retain- 
ing the  authority  to  Issue  cease  and 
desist  orders  on  site.  However,  a  com- 
menter also  recommended  that  Inspec- 


tors not  be  given  authority  to  modify 
or  terminate  notices  of  violation  or 
cessation  orders.  The  commenter 
stated  that  once  such  orders  have 
been  issued,  the  only  recourse  should 
be  through  administrative  review  as 
provided  in  the  Act. 

The  suggestions  to  limit  the  authori- 
ty of  State  Inspectors  have  not  been 
accepted  by  the  Office.  Section  521(d) 
of  the  Act  specifically  states  that  as  a 
condition  of  approval  of  any  State  pro- 
gram, the  enforcement  provisions,  at  a 
mtnimiim,  must  Incorporate  sanctions 
no  less  stringent  than  those  set  forth 
In  Section  521  and  must  contain  the 
same  or  similar  pr(x^dural  require- 
ments. Section  521(a)  (2)  and  (3)  pro- 
vide that  the  Secretary  or  his  or  her 
authorized  representative  shall  "imme- 
diately" order  a  cessation  of  surface 
mining  operations  in  the  case  of  immi- 
nent danger  to  the  health  or  safety  of 
the  public,  significant  Imminent  envi- 
ronmental harm,  or  failure  to  abate  a 
violation.  Issuance  of  a  cessation  order 
at  a  departmental  level  is  inconsistent 
with  this  Section  of  the  Act.  The  legis- 
lative history  of  the  Act  clearly  estab- 
lishes that  the  abUity  of  field  Inspec- 
tors to  Issue  cessation  orders  In  the 
field  is  a  critical  and  essential  enforce- 
ment mechanism  and  one  that  is  man- 
datory for  each  State  program.  H. 
Rep.  95-218,  95th  Cong.,  1st  Sess.  129 
(1977).  The  Office  believes  that  prop- 
erly trained  and  supervised  Inspectors 
are  fully  capable  of  making  Judgments 
appropriate  to  Issue  a  cessation  order. 
For  further  discussion  of  enforcement 
responslbUltles,  refer  to  Part  843  of 
these  regulations. 

The  Office  has  not  accepted  the  rec- 
ommendation to  limit  the  authority  of 
field  Inspectors  to  modify  or  terminate 
notices  of  violation  or  cessation  orders. 
Authority  for  this  provision  is  con- 
tained in  Sections  521(aK3K5)  and 
521(d)  of  the  Act. 

In  order  to  clarify  State  Inspector  re- 
sponsibilities, the  Office  has  revised 
the  content  of  Section  732.15(b)  (7) 
and  (8)  (formerly  Section 

732.15(aX3Xvil))  by  stating  the  specif- 
ic requirements  in  their  respective  Sec- 
tions of  the  regulations.  This  Section 
now  provides  general  provisions  which 
Incorporate  the  specific  requirements 
of  these  other  Sections.  To  clearly  un- 
derstand the  specific  requirements  for 
State  inspectors,  reference  must  be 
made  to  specific  provisions  of  Sub- 
chapter L  of  the  regulations.  Pinal 
Part  840  establishes  State  regulatory 
inspection  and  enforcement  require- 
ments to  be  no  less  stringent  than  Sec- 
tions 518  and  521  of  the  Act  and  con- 
sistent with  Part  843  of  these  final 
regulations.  The  Preamble  to  this  Part 
explains  that  each  State  program 
must  require  issuance  of  cessation 
orders  Immediately  after  the  inspector 
observes    a   condition    or    a   practice 
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which  causes  or  can  reasonably  be  ex- 
pected to  cause  an  imminent  danger  to 
health  or  safety  of  the  public  or  a  sig- 
nificant, Imminent  environmental 
harm  to  land,  air  or  water,  or  upon  the 
failure  of  an  operator  to  comply  with 
a  notice  of  violation. 

14.  Proposed  Section  732.15(aX4)  re- 
quired that  the  State  regulatory  au- 
thority and  other  agencies  having  a 
role  in  the  State  program  have  and 
will  continue  to  have  sufficient  techni- 
cal and  administrative  personnel  and 
sufficient  funding  to  implement,  ad- 
minister and  enforce  the  provisions  of 
the  program,  the  requirements  of  Sec- 
tion 732.15(b)  (formerly  Section 
732.15(a))  and  other  applicable  State 
and  Federal  laws.  This  Section  has 
been  renumbered  Section  732.15(d)  in 
the  final  regtilations. 

A  number  of  comments  recommend- 
ed that  the  phrase  ".  ,  .  and  will  con- 
tinue to  have  ..."  be  deleted  from  the 
criteria  contained  in  this  Section. 
Comments  noted  that  a  criterlan  of 
this  kind  would  require  the  Secretary 
to  predict  the  actions  of  future  State 
legislatures  and  administrations.  Such 
a  predication  would  be  subjective  and 
of  questionable  reliability.  The  Office 
has  accepted  the  recommendation  and 
the  rationale  and  has  deleted  the  re- 
quirement from  final  Section 
732.15(d). 

A  number  of  commenters  objected  to 
the  requirement  contained  in  proposed 
Section  732.15(aX4)  that  SUte  pro- 
grams have  sufficient  personnel  and 
funding  to  Implement,  administer  and 
enforce  other  applicable  Federal  laws. 
Several  commenters  sUted  that  they 
do  not  have  authority  to  enforce  all 
applicable  Federal  laws  and  expressed 
doubt  about  receiving  such  authority 
from  their  resj>ectlve  legislatures.  One 
comment  added  that  revised  coopera- 
tive agreements  required  affected 
SUtes  to  administer  reclamation  relat- 
ed laws.  In  response  to  this  comment 
the  Office  believes  that  those  Federal 
laws  addressed  in  the  regulations  are, 
by  definition,  reclamation  related,  and 
are  therefore  applicable.  It  must  be 
emphasized,  however,  that  in  esUb- 
lishing  this  requirment,  the  Office 
does  not  intend  that  SUtes  must  have 
the  capability  to  enforce  all  applicable 
Federal  laws.  Rather,  It  is  recognized 
that  some  Federal  laws  will  only  re- 
quire the  SUte  regulatory  authorities 
to  be  capable  of  complying  with  and 
fulfilling  any  necessary  responslblltles. 
In  either  case,  the  principal  reason  for 
including  this  requirment  was  and  is 
to  ensure  that  SUte  programs  have 
sufficient  technical  and  administrative 
l>ersonnel  and  sufficient  funding  to 
satisfy  the  minimiun  obligations  im- 
posed by  these  applicable  laws. 

As  is  explained  in  further  detail  to 
the  P»reamble  of  Section  770.12  of  the 
permits  regulations,  OSM  can  require 
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that  the  SUtes  effect  "coordination" 
in  the  Act's  permitting  process  with 
requlrments  imposed  upon  an  appli- 
cant undar  the  Clean  Air  Act,  Clean 
Water  Act.  Endangered  Species  Act, 
Archeological  and  Historic  Preserva- 
tion Act,  and  Fish  and  Wildlife  Coordi- 
nation Act.  Ordinarily  coordination 
will  only  require  that  the  SUte  con- 
sult with  other  agencies  directly  re- 
sponsible for  enforcing  these  Federal 
laws  to  Insure  that  operations  planned 
under  permits  will  be  conducted  con- 
sistent with  requirements  Imposed  by 
the  other  Federal  Laws.  However,  in 
some  lnstan<5es,  certain  other  provi- 
sions of  the  regulations  will  impose 
upon  SUte  agencies  the  need  to  inde- 
pendently administer  and  enforce  reg- 
ulatory requirements  derived.  In  part, 
from  the  Endangered  Species  Act  and 
Archeological  and  Historic  Preserva- 
tion Act.  See  30  CFR  761.11,  761.12, 
776.12,  780.15,  784.20,  786.19(e).  As  to 
both  Section  770.12  and  those  Sections 
of  the  regiilations  imposing  direct  re- 
sponsibilities upon  the  SUte  agency, 
the  Office  has  determined  that  It  has 
the  authority  to  Invoke  these  require- 
ments. Their  necessity  is  explained  in 
the  Preamble  to  the  individual  Sec- 
tions involved.  SUtes  must  therefore 
obtain  the  necessary  legislative  au- 
thority needed  to  Implement  these  re- 
qulrments. 

A  few  commenters  recommended  as 
additional  criteria  for  approval  of  a 
SUte  program  that  the  SUte  have  suf- 
ficient legal  capability  to  go  along 
with  the  SUte's  technical  and  admin- 
istrative capability.  A  commenter 
sUted  that  permanent  programs  with- 
out, sufficient  legal  personnel  obvious- 
ly cannot  meet  the  enforcement  obli- 
gations under  the  Act  and  regulations. 
The  Office  has  accepted  this  reason- 
ing and  Section  732.15(d)  now  requires 
sufficient  legal  capability  as  a  crite- 
rion for  approval.  Final  Section 
731.14(j)  has  also  been  revised  to  re- 
quire SUtes  to  address  the  projected 
legal  worldoad  in  program  submis- 
sions. 

Proposed  Section  732.15(aM4)  did 
not  esUbllsh  any  specific  requirment 
for  experience  or  expertise  of  the 
SUte  regulatory  authority.  Several 
commenters  sUted  that  while  Section 
503(a)(3)  of  the  Act  requires  the  SUte 
regulatory  authority  to  have  sufficient 
administrative  and  technical  personnel 
the  regulations  do  not  expound  fur- 
ther upon  their  expertise  or  experi- 
ence. One  commenter  sUted  that 
there  are  stringent  requirements  con- 
cerning technical  personnel  used  by 
industry  to  comply  with  the  regula- 
tions, and  that  it  would  appear  absurd 
that  Industry  Incxir  the  expense  of  em- 
ploying professional  people  to  prepare 
permit  applications  when  the  work 
will  not  be  reviewed  by  persons  having 
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proper  experience  and  technical  train- 
ing. 

Others  stated  that  State  regulatory 
authorities  should  be  required  to  have 
registered  professional  engineers  on 
their  staffs.  The  conunenters  reason 
that  since  professional  engineers  must 
prepare  many  technical  plans  the 
review  of  these  plans  by  the  regula- 
tory authority  should  only  be  per- 
formed by  similarly  qualified  person- 
nel. 

The  Office  has  not  accepted  these 
suggestions  to  expand  the  specific  re- 
quirements for  regulatory  authority 
expertise.  The  inherent  differences  be- 
tween State  programs  preclude  estab- 
lishing more  detailed  requirements. 
However,  pursuant  to  Section  732.15 
criteria,  the  Secretary  is  required  to 
find  that  the  State  has  sufficient  per- 
sonnel to  implement,  administer  and 
enforce  all  provisions  of  the  program. 
In  reviewing  program  submissions  the 
Office  will  evaluate  program  personnel 
against  required  program  functions  to 
ensure  that  the  requirements  of  the 
Act  and  regulations  can  be  met.  This 
review  will  include  an  analysis  of  the 
numbers  and  types  of  personnel  to 
ensure  that  the  performance  stand- 
ards in  Subchapter  K  can  be  properly 
incorporated  into  permits  and  that 
permit  applications  and  approved  per- 
mits can  be  properly  field  checked,  in- 
spected and  enforced.  Many,  of  the 
performance  standards  are  highly 
technical  in  nature.  This  requires  that 
a  State  program  include  sxifficient 
technical  personnel  to  understand  the 
requirements  and  ensure  incorpora- 
tion of  the  requirements  in  all  per- 
mits. At  a  minimum  the  proposed  st&ff 
should  have  the  capability  to  deal 
with  the  land  use,  engineering,  hydro- 
logic,  geologic,  agronomic  and  adminis- 
trative requirements  of  the  Act  and 
regulations. 

The  proposed  staff  should  also  have 
the  capability  to  deal  with  the  more 
specialized  areas  of  a  State  program 
such  as  blasting.  In  addition  Section 
521  of  the  Act  requires  the  regulatory 
authority  to  determine  steps  necessary 
to  abate  violations  and  imminent  haz- 
ards and  to  list  these  steps  in  any 
orders  or  notices  that  are  issued  to  op- 
erators. This  requirement  means  that 
regulatory  authorities  should  have 
personnel  experienced  in  mining  and 
reclamation  matters  who  can  make 
these  required  determinations. 

15.  Proposed  Section  732.15<a)(5). 
now  renumbered  as  Section  732.15(b). 
stated  that  the  laws  and  regulations 
must  be  in  effect  at  the  time  of  a  com- 
plete program  submission.  The  Office 
received  many  comments  objecting  to 
this  requirment  of  full  authority  at 
time  of  submission.  As  previously  dis- 
cussed In  the  beginning  of  Part  732. 
this  requirement  has  been  revised. 
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16.  Proposed  Section  732.15<aK5Kiv) 
required  that  a  State  provide  protec- 
tion for  employees  of  the  State  pro- 
gram In  accordance  with  protection  af- 
forded Federal  employees  under  Sec- 
tion 704  of  the  Act.  Several  com- 
menters  stated  that  this  requirement 
was  not  justified  under  the  Act,  nor 
specifically  required.  These  sugges- 
tions have  not  been  accepted.  The  Act 
contains  many  provisions  which  clear- 
ly establish  that  State  programs  are  to 
address  all  requirements  of  the  Act. 
Section  503(a)  specifically  requires 
that  the  State  program  demonstrate 
that  the  State  has  the  capability  of 
carrying  out  the  provisions  of  the  Act. 
The  Office  interprets  this  to  mean 
carry  out  all  the  provisions  of  the  Act. 

17.  One  commenter  recommended 
that  State  programs  Include  Judicial 
review  similar  to  that  required  in  the 
Act.  This  comment  has  been  accepted 
and  final  Section  732.15(b)(15)  has 
been  revised  to  require  that  State  pro- 
grams Include  Judicial  review  In  ac- 
cordance with  Section  526  of  the  Act. 

18.  Proposed  Section  732.15(a)(5Kv) 
required  that  the  State  law  and  regu- 
lations provide  for  public  participation 
in  the  development,  revision  and  en- 
forcement of  State  program  regula- 
tions and  that  the  State  program  t>e 
consistent  with  public  participation  re- 
quired in  the  Act  and  regulations  of 
this  Subchapter. 

A  commenter  stated  that  citizen's 
rights  granted  under  Federal  law  and 
regulations  may  not  be  abridged  by 
State  programs  and  that  no  State  pro- 
gram can  be  approved  which  does  not 
provide  at  least  the  same  level  of  citi- 
zen participation  in  all  phases  of  the 
State  program  as  does  the  Federal 
statute  and  regulations.  The  com- 
menter further  noted  that  the  Office 
seemed  to  accept  this  basic  principle. 
However,  the  commenter  stated  that 
in  an  area  as  controversial  as  citizen 
rights,  it  is  Incumbent  to  spell  out  in 
the  final  regulations  the  requirements 
for  "citizens  rights"  to  be  certain 
there  is  no  confusion  and  that  these 
rights  actually  end  up  in  the  State 
program.  The  alternative  offered  by 
the  commenter  is  that  criteria  for  ap- 
proval of  a  State  program  regarding 
public  participation  in  proposed  Sec- 
tion 732.15(aK5Xv)  establish  as  mini- 
mum requirements  the  following: 

(a)  State  law  must  allow  the  citizen 
at  least  as  much  access  to  the  mine 
site  as  allowed  under  the  Federal  law. 

(b)  State  law  must  authorize  com- 
pensation for  citizens  for  participation 
in  all  adjudicatory  (in  accordance  with 
43  C.F.R  4.1284)  and  non-adjudlcatory 
rulemaking,  permit  hearing,  or  other 
similar  proceedings  held  by  the  State. 
The  State  should  also  be  required  to 
budget  adequate  monies  for  this  par- 
ticipation. 


(c)  State  law  must  provide  citizens 
with  the  right  to  request  inspections 
and  participate  in  the  resulting  inspec- 
tion. State  law  cannot  weaken  the 
rights  of  citizens  under  Federal  law,  as 
established  by  Section  521  of  the  Act 
Including  the  right  to  review  estab- 
lished by  Section  517(hKl)  and  (2). 

(d)  State  law  must  allow  fee  awards 
against  the  State  and  against  permit- 
tees In  accordance  with  43  C.F.R. 
4.1284. 

(e)  The  State  must  establish  an  ad- 
ministrative review  procedure  similar 
to  that  contained  in  Section  525  of  the 
Act.  43  CFJi.  4.2  et  teq..  and  30  C.F.R. 
722.  This  system  must  allow  for  at 
least  the  same  citizen  access  to  the  ad- 
ministrative re\iew  process  as  exists 
under  federal  law.  For  example,  there 
must  be  administrative  procedures  for 
review  of  civil  penalties  and  not  simply 
access  to  the  State  cotirt  system  as 
urged  by  at  least  one  State. 

(f)  The  State  must  allow  citizens  as 
much  access  to  the  State  courts  as  the 
Federal  law  allows  to  Federal  court  in 
areas  such  as  citizen  suits,  damage  ac- 
tions, review  of  enforcement  proceed- 
ings, rulemakings,  permit  applications 
etc. 

(g)  The  State  must  provide  citizens 
with  as  much  access  to  Information  re- 
garding surface  mining  and  reclama- 
tion operations  and  regulatory  author- 
ity activities  as  is  permitted  under 
Federal  law  to  federal  information  and 
documents. 

Another  commenter  says  the  regula- 
tions fail  to  specifically  explain  what 
States  must  do  to  ensure  the  citizen 
participation  specifically  provided  for 
in  the  law.  Without  mlnhnimi  criteria 
for  citizens'  rights.  State  programs 
may  fail  to  give  the  public  the  same 
access  to  the  regulatory  process  which 
the  Act  envisioned.  This  commenter 
suggests  the  new  reqxiirements  for 
public  Involvement  in  inspection  of 
mine  sites,  civil  penalty  asses-sment. 
access  to  information,  permitting, 
bonding  and  designation  of  lands  un- 
suitable for  mining. 

Another  commenter  sasrs  the  word 
"consistent"  fails  to  clearly  require 
any  level  of  public  participation  and 
suggests  that  no  State  program  be  ap- 
proved which  provides  for  less  public 
notice  and  participation  than  is  pro- 
posed under  the  regulation  for  use  of 
Federal  lands. 

Another  commenter  says  the  final 
permanent  regulations  should  contain 
provisions  establishing  a  procedure  for 
involving  citizens  in  the  drafting  of 
State  regulations.  Another  suggests 
creation  of  a  citizen  s  advisory  council 
whose  membership  shall  t)e  drawn 
from  names  submitted  by  conserva- 
tion, environmental  and  citizen  groups 
SUtewide. 

Another  commenter  wants  language 
added  guaranteeing  the  fullest  public 


participation  through  pubhe  hearings 
on  permit  applications  and  other 
mechanioBs  In  the  permit  process  and 
in  designation  of  lands  unsuitable  for 
mining.  Another  conunenter  sa>s  that 
the  Office  and  the  States  mnst  get 
beyond  the  concept  of  the  public  hear- 
ing as  the  appropriate  vehicle  for  citi- 
sen  input.  This  commenter  suggests 
establishing  a  procedure  for  involving 
citizens  in  drafting  St^te  programs 
and  requiring  program  data  allowing 
evaluation  of  State  responses  to  citi- 
zen participation.  This  commenter 
also  suggests  that  educational  pro- 
grams be  established  to  inform  the 
public  of  their  rights. 

Another  commenter  urges  more  ef- 
fective public  participation  mecha- 
nisms than  are  provided  in  the  regtila- 
tory  proposal  and  requests  that  the 
regulations  be  expanded  to  make  clear 
that  public  participation  means  more 
than  public  notice  and  hearings.  An- 
other commenter  requests  that  citi- 
zens be  permitted  to  accompany  State 
inspectors  during  their  visits  to  the 
mine  sites. 

Another  commenter  states  that  addi- 
tional minimum  requirements  sliould 
not  be  established  by  Federal  regula- 
tions for  mandatory  tnclusion  in  a 
State  regulatory  program.  This  C!om- 
menter  summarizes  by  saying  that 
States  should  be  allowed  to  devise 
their  owti  procedures  for  hearings  so 
long  as  they  do  not  violate  due  process 
requirements. 

Most  public  comments  gez>erally 
speak  to  expanding  requirements  tar 
public  involvement  in  the  various  Sec- 
tions of  Suchapter  C.  After  careful 
consideration  of  each  comment,  OSM 
has  not  accepted  the  proposals  to 
expand  on  the  public  participation  re- 
quirements. The  Office  has  concluded 
that  Section  732.15<bX10)  (formerly 
Section  732.15(aX5Kv))  provides  ade- 
quate assurance  for  public  participa- 
tion in  the  development,  revision  and 
enforcement  of  State  regulations  and 
the  State  program  consistent  with 
public  participation  required  in  the 
Act  and  regulations  of  this  Chapter. 
This  language  gives  the  Office  flexibO- 
ity  in  working  with  the  States  to  de- 
velop suitable  public  participation  pro- 
cedures and  programs  and  gives  States 
the  flexibility  to  select  methods  best 
suited  to  their  Individual  conditions 
and  needs. 

However,  the  Office  believes  that 
the  following  ten  items  are  required 
by  the  Act  and  should  t>e  included  in  a 
State  program: 

1.  Development  of  regulations  pursu- 
ant to  a  State  program. 

2.  Development  of  the  State  pro- 
gram. 

3.  Approval  and  disapproval  of  (>er- 
mits. 

4.  Inspections  and  enforcement  in- 
cluding the  citizen's  right  to  request 
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bispectlons  and  Inchiding  the  right  for 
citizens  to  accompany  State  inspectors 
onto  the  mine  site. 

5.  Release  of  performance  bond. 

6.  Designating  areas  unsuitable  for 
mining. 

7.  Administrative  and  Judicial 
Review  that  is  in  accordance  with  that 
required  in  Sections  525  and  526  of  the 
Act  and  consistent  with  the  Secre- 
tary's reg\ilations. 

8.  Citizens'  suits  in  accordance  with 
Section  520  of  the  Act. 

9.  The    State    program    also    must 
allow  citizens  as  much  access  to  pro- 
gram  information   and   records   as   is 
permitted  under  the  Act- 
io. The  State  law  must  provide  for 

the  authorization  of  the  award  of 
costs  and  expeiuees  in  administrative 
and  Judicial  proceedings  as  provided 
under  Section  520  (d)  and  (f)  and 
525c  e)  of  the  Act  and  43  CFR  Part  4. 
19.  Proposed  Section  732.15(b)  estab- 
lished that  the  Director  may  provide 
for  other  criteria  necessary  to  meet 
the  provisions  of  this  Subchapter  in 
order  to  determine  whether  a  State 
has  the  capability  to  carry  out  the 
pro\isions  of  the  Act  and  this  Sub- 
chapter. There  were  many  adverse 
comments  regarding  this  provision. 
Commenters  argued  that  luiless  the 
regulations  specified  criteria,  the 
States  cannot  be  certain  that  addition- 
al criteria  will  not  be  requested  by  the 
Office.  Other  commenters  contended 
that  the  abUity  to  establish  additional 
criteria  during  the  review  process 
".  .  .  denies  the  State  the  use  of  time 
constraints  placed  on  the  Director  for 
completing  his  review."  In  addition 
several  comments  maintain  that  no 
such  discretionary  authority  is  pro- 
vided for  in  Section  503  of  the  Act 
which  sets  forth  the  basic  criteria  to 
be  used  by  the  Director  in  evaluating 
proposed  State  Programs.  These  rec- 
ommendations and  suggestions  have 
been  accepted  and  proposed  Section 
732.1S(b)  has  been  deleted. 

$732.16    Tenna   and   coadltions' for  State 
programs. 

1.  This  Section  provides  the  Director 
with  authority  to  establish  terms  and 
conditions  for  the  implementation,  ad- 
ministration and  operation  of  a  State 
program  as  necessary.  Authority  for 
this  Section  is  contained  in  Section 
201(c)  of  the  Act.  Proposed  Section 
732. IS  listed  three  types  of  terms  and 
conditions  that  could  be  established 
by  the  Director  including  a  system  for 
reporting  Information  collected  by  the 
State,  requiring  consultation  with  the 
Office  on  a  regular  basis  and  providing 
the  Office  with  access  to  books  and 
records.  Proposed  Section  732.16(b)  al- 
lowed the  Director  to  modify  the 
terms  and  conditions  of  the  State  pro- 
gram from  time  to  time  to  reflect 
changes  in  the  regulations  of  this  Sub- 
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chapter,  the  conduct  of  the  program 
or  the  coordination  with  the  Office. 

2.  Several  commenters  stated  that 
the  lack  of  an  established  set  of  terms 
and  conditions  in  proposed  Section 
732.16  placed  State  regulatory  authori- 
ties in  an  unfair  position  subjecting 
them  to  any  provision  which  the  Di- 
rector may  elect  to  establish.  One 
commenter  stated  that  any  additional 
information  requirements  should  be 
explicitly  stated  in  the  regulations.  In 
addition,  several  commenters  ques- 
tioned the  statutory  authority  of  the 
Director  to  modify  terms  and  condi- 
tions of  the  program  after  final  ap- 
proval. Another  commenter  stated 
that  Section  732.16(a)  is  totally  inad- 
equate. That  commenter  would  use 
this  Section  to  require  State  programs 
to  be  revised  to  reflect  subsequent 
Federal  developments.  The  Office  has 
chosen  to  accomplish  this  function 
under  Section  732.17  which  requires 
States  to  amend  their  programs  when- 
ever there  are  changes  in  the  Act,  reg- 
ulations. State  law,  etc. 

3.  Another  commenter  states  that 
modification  of  terms  as  provided  in 
proposed  Paragraph  (b)  should  be  es- 
tablished only  if  it  can  be  approved  by 
both  parties.  Another  commenter  sug- 
gests that  changes  in  terms  should  re- 
quire public  hearings  similar  to  those 
for  adoption  of  regulations  unless  they 
are  for  minor  administrative  reporting 
items.  Another  commenter  suggests 
modifications  only  after  complying 
with  State  program  amendment  proce- 
dural provisions. 

The  Office  has  accepted  the  ration- 
ale of  the  comments  and  has  deleted 
proposed  Paragraph  (b)  allowing  modi- 
fication of  tenns  and  conditions  from 
time  to  time  from  final  Section  732.16. 
Following  program  approval  and  pro- 
gram implementation,  changes  in  the 
Secretary's  regulations  that  require 
changes  in  the  State  program  will  be 
dealt  with  through  an  amendment. 
See  the  Preamble  for  Section  732.17 
for  further  discussicHis  on  amenfd- 
ments. 

4.  Final  Section  732.16  combines  pro- 
posed SecUons  732.16(aKl)  and  (3). 
The  Office  also  has  deleted  the  p>rovi- 
sion  concerning  consultation  with  the 
States.  The  Office  does  not  believe 
that  there  is  a  need  to  establish  this 
requirement  in  a  formal  regulation. 
The  Office  recognizes  that  consulta- 
tion with  the  States  is  one  of  the  Of- 
fice's oversight  responsibilities  and 
that  it  is  best  to  keep  these  consulta- 
tions on  an  informal  basis. 

S  732.17    State  prograai  amcndiiients. 

1.  This  Section  sets  forth  the  amend- 
ment provisions  for  the  State  pro- 
grams. Amendments  may  be  initiated 
by  the  State  or  by  the  Office.  Amend- 
ments imder.  this  Section  are  available 
■o  that  an  approved  State  program 
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may  be  adjusted  to  meet  changes  In 
the  Act  or  regulations  of  this  Chapter, 
to  meet  changes  In  staffing,  budgets 
and  resources  of  the  State  regulatory 
authority  and  to  meet  changes  In  the 
numt>er  or  size  of  State  mining  oper- 
ations. Amendments  are  not  intended 
for  use  by  the  Office  to  address  Inad- 
equate implementation,  administra- 
tion or  enforcement  of  State  pro- 
grams. Inadequate  administration  of 
the  State  programs  will  be  dealt  with 
according  to  provisions  of  Section  733. 
Authority  for  this  Section  Ls  derived 
from  Sections  201(c).  503.  504  and  505 
of  the  Act  which  authorize  the  Secre- 
tary to  administer  the  programs  for 
controlling  surface  coal  mining  and 
reclamation  operations. 

2.  Section  732.17(a)  defines  the  term 
"amendment."  In  the  proposed  regula- 
tions, a  State  program  amendment 
was  a  written  alteration  of  the  provi- 
sions, terms  or  conditions  of  the  ap- 
proved State  program.  Several  com- 
menters  recommended  changing  the 
description  of  a  State  program  amend- 
ment in  proposed  Section  732.17(a)  by 
deleting  the  words  "provisions,  terms 
and  conditions"  from  this  provision. 
These  words  were  viewed  by  the  com- 
menters,  at  a  minimum,  as  unneces- 
sary qualifiers  to  the  "approved  State 
program"  and  "improperly  restrictive" 
at  worst.  This  suggestion  has  been 
adopted  and  final  Section  732.17(a) 
Identifies  a  State  program  amendment 
as  any  alteration  of  the  approved 
State  program  whether  accomplished 
on  the  Initiative  of  the  State  regula- 
tory authority  or  the  Director. 

3.  Section  732.17(b)  requires  the 
State  regulatory  authority  to  notify 
the  Director  in  writing  of  any  signifi- 
cant events  or  changes  which  will 
affect  the  implementation,  administra- 
tion or  enforcement  of  the  State  pro- 
gram. Sections  732.17(b)  (1)  through 
(7)  Identify  specific  events  or  changes 
which  require  notification. 

The  Office  has  made  several  editori- 
al changes  In  this  Section.  Written  no- 
tification Is  now  required  to  be  made 
to  the  Director,  not  the  Regional  Di- 
rector. This  change  has  been  made  so 
that  the  Director  is  Involved  in  these 
matters  at  the  earliest  stage.  Similar 
revisions  have  been  made  in  Sections 
732.17  (c)  and  (f).  The  Office  has  also 
deleted  all  references  in  Section 
732.17Cb)  to  responsibilities  of  the 
Office.  These  responsibilities  have 
been  set  out  In  new  Section  732.17(d). 

Several  commenters  on  Section 
732.17(b)  stated  that  the  minimum 
events  or  changes  set  out  In  (b)  (l>-(7) 
do  not  significantly  amplify  the  broad 
language  of  Section  732.17(b)  and 
should  be  deleted.  They  stated  that 
the  selection  of  "significant  changes" 
should  t>e  determined  by  the  Regional 
Director  and  the  State  regulatory  au- 
thority. Another  commenter  suggested 


RULES  AND  REGULATIONS 

that  the  qualifier  "substantial"  be 
added  to  the  sentence  preceeding  Sec- 
tions 732.17(b)  (I)  through  (7).  This 
would  ensure  that  unimportant 
changes  need  not  be  Included.  Another 
commenter  suggested  adding  the  word 
"significant"  to  Section  732.17(b)(6)  so 
that  It  provides:  "significant  changes 
In  funding  or  budgeting  .  .  ."  This 
was  suggested  to  ensure  exclusion  of 
unimportant  item  changes.  This  com- 
ment pointed  out  that  the  usage  of 
"significant"  only  in  Section  732.17 
(bH7)  Implies  that  Sections  732.17(b) 
(1-6)  include  changes  that  are  not  lim- 
ited to  significant  changes. 

Another  commenter  suggested  that 
Section  732.17(bK4)  be  changed  by 
substituting  the  phrase  "Job  func- 
tions" for  the  proposed  language 
"staffing"  because  nimierous  staffing 
changes  are  likely  to  occiir  which  may 
not  affect  actual  Job  functions.  This 
proposal  would  then  eliminate  report- 
ing of  Insignificant  program  alter- 
ations. 

Pinal  Section  732.17(b)  has  been  re- 
vised after  consideration  of  the  pre- 
ceding comments.  The  qualifier  "sig- 
nificant" has  been  added  to  proposed 
criteria  for  notification  in  Sections 
732.17(b)  (4)  and  (6).  The  recommen- 
dation to  delete  Items  (1)  through  (6) 
has  not  been  accepted.  While  this  spe- 
cific criteria  may  not  significantly  am- 
plify the  broad  language  of  Section 
732.17(b).  the  Office  believes  that 
Items  (1)  through  (7)  provide  meaning- 
ful guidance  to  the  types  of  chaiiges 
which  may  require  an  amendment. 
The  Office  does  not  t>elleve  that  the 
Inclusion  of  this  criteria  will  Improper- 
ly restrict  the  discretion  of  the  Office 
to  determine  amendable  changes. 
Lastly,  the  suggestion  to  sul>stltute 
the  phrase  "Job  functions"  has  not 
been  accepted.  The  Office  has.  howev- 
er, revised  this  provision  to  require  no- 
tification of  "significant"  changes  In 
staffing  and  thus  allows  OSM  to  keep 
track  of  cxirrent  staffing  levels.  The 
term  "Job  functions"  does  not  have 
this  same  connotation  and  is  therefore 
considered  inadequate. 

5.  Section  732.17(c)  has  remained  the 
same  except  for  the  editorial  change 
sutwtltutlnig  Director  for  Regional  Di- 
rector. Section  732.17(c)  requires  the 
Director  to  notify  the  State  regulatory 
authority  within  30  days  of  notifica- 
tion of  any  significant  change  or  event 
that  will  require  an  amendmenL 

6.  Section  732.17(d)  requires  the  Di- 
rector to  promptly  notify  a  State  regu- 
latory authority  of  all  changes  In  the 
Act  and  the  Secretary's  regulations 
which  will  require  an  amendment  to 
the  State  program.  Thl»  Section  was 
added  because  of  the  modification  In 
proposed  Section  732.17(b).  Section 
732.17(e)  sets  out  the  condltloivs  and 
events  which  require  program  amend- 
ments. 


7.  Several  comments  proposed  delet- 
ing language  in  proposed  Sections 
732.17(d)  (1)  and  (2)  "to  eliminate  re- 
dundancy and  Improve  clarity  .  .  ." 
Specifically,  they  recommended  that 
State  program  amendments  may  be  re- 
quired: 

(1)  When  as  a  result  of  changes  In 
the  Act  or  regulations  of  this  Chapter, 
the  approved  State  program  no  longer 
meets  the  requirements  of  the  Act  or 
the  requirements  of  this  Chapter,  •  •  • 
and 

(2)  When  such  conditions  or  events 
indicate  that  the  approved  State  pro- 
gram no  longer  meets  the  require- 
ments of  the  Act  or  the  regulations  of 
this  Chapter. 

Although  not  adopting  the  verbatim 
language  proposed  by  commenters.  the 
Office  has  accepted  the  suggested 
need  for  clarification  of  this  Section. 
Proposed  Section  732.17(dKl)  has 
been  revised  and  final  Section 
732.17(eXl)  establishes  that  SUte  pro- 
gram amendments  may  be  required 
when,  as  a  result  of  changes  in  the  Act 
or  regulations  of  this  Chapter,  the  ap- 
proved State  program  no  longer  meets 
the  requirements  of  the  Act  or  this 
Chapter.  Proposed  Section  732.17 
(d)(2)  has  undergone  an  editorial 
change  and  has  been  more  clearly  set 
forth  In  Sections  732.17(e)  (2)  and  (3) 
of  these  final  regulations.  The  final 
regulations  establish  that  amend- 
ments may  be  required  when  condi- 
tions or  events  change  the  implemen- 
tation, administration  or  enforcement 
of  the  State  program  (Section 
732.17(eX2))  and  when  conditions  or 
events  indicate  that  the  approved 
State  program  no  longer  meets  the  re- 
quirements of  the  Act  or  this  Chapter 
(Section  732.17(eK3)). 

8.  Section  732.17(f).  formerly  Section 
732.17(e).  provides  that  If  the  Director 
determines  a  program  amendment  is 
needed,  the  State  regulatory  authority 
has  60  days  after  notification  to 
submit  an  amendment.  The  time  limit 
for  submission  has  been  changed  from 
10  days  In  the  proposed  regulations  to 
60  days  In  these  final  regulations.  The 
Office  received  numerous  comments 
objecting  to  the  10-day  time  frame.  A 
commenter  maintained  that  the  10 
day  limit  does  not  allow  sufficient 
time  for  legislative  action.  The  State 
would  therefore  be  compelled  to  adopt 
the  Federal  language  verbatim,  this 
would  effectively  undermine  the  pri- 
mary responsibilities  granted  the 
States  under  Sections  101(f)  and 
201(g)  of  the  Act.  The  Office  agrees 
with  the  comments  received  on  this 
Section  and  has  adopted  a  60-day 
deadline  for  submission  of  a  written 
amendment.  This  new  timeframe 
should  allow  the  States  sufficient  time 
to  draft  the  appropriate  changes. 

9.  Several  commenters  recommended 
that  States  submit  "a  written  strategy 


designed  to  implemmt  such  an  amend- 
ment, thus  enabling  the  States  to 
make  the  program  amendment  process 
responsive  to  (their)  constitutional 
procedures  ..."  Other  commenters 
suggested  that  the  Office  delete  a  spe- 
cific submission  deadline.  This  wmild 
be  replaced  by  requiring  a  meeting  be- 
tween the  Regional  Director  and  the 
State  within  30  day«!  of  notification  in 
order  to  mutually  determine  the  scope 
and  schedules  for  deadline  submission. 

The  final  regulations  do  not  adopt 
these  suggestions.  The  Office  feels 
that  an  established  timeframe  b  both 
useful  and  necessary  to  ensure  that 
State  programs  take  the  necessary 
measures  to  meet  all  the  requirements 
of  the  Federal  Act  and  regulations  as 
soon  as  possible.  Should  the  amend- 
ment require  changes  in  State  laws  or 
regulations,  the  submitted  amendment 
may  contain  proposed  language  and  a 
timetable  for  exp>ected  enactment  and 
inclusion  in  the  State  program. 

10.  Pinal  8ectl<m  732.17(fKl)  sUtes 
that  the  director  wiU  commence  pro- 
ceedings under  Part  733  should  the 
State  fail  to  propose  an  amendment 
within  60  days  from  receipt  of  the 
notice.  Pinal  Section  732.17(f)<2)  pro- 
vides procedures,  time  schedules  and 
criteria  for  approval  or  disapproval  of 
an  amendment.  The  Office  Is  required 
to  give  notice  and  hold  a  public  hear- 
ing following  opportunity  for  review 
and  conxments  by  the  public.  The  pro- 
cedures and  criteria  for  approving  or 
disapproving  an  amendment  will  be 
the  same  as  required  for  a  program 
submission  and  iiKludes  opportunity 
for  the  State  to  submit  a  revised 
amendment  should  the  Director  ini- 
tially disapprove  the  amendment. 

The  proposed  Section  732.17(d)  did 
not  distinguish  general  State  program 
design  changes  Involving  staffing,  pro- 
cedures, budgeting  and  resources  from 
changes  in  State  program  authority 
involving  laws  and  regulations.  Accord- 
ing to  the  proposed  regulations,  any 
change  or  potential  change  necessitat- 
ed notification  with  a  subsequent  de- 
termination by  the  Regional  Director 
as  to  whether  an  amendment  would  be 
required. 

Several  commenters  fourxl  proposed 
Section  732.17(d)  confusing  and  rec- 
ommended that  the  amendment  proce- 
dures and  requirements  be  more  fully 
ext^ained.  In  response,  the  Office  has 
revised  this  Section  to  distinguish  be- 
tween program  design  and  program 
authority  changes.  The  final  regula- 
tions in  Section  732.17(e)  retain  the 
detennination  as  to  whether  amend- 
ments win  t>e  required  fcH-  changes  to 
the  design  of  State  programs.  With 
regard  to  changes  in  State  program 
authority,  however,  an  amendment  is 
always  required.  This  requirement  is 
specifically  set  out  in  a  new  Section 
732.17lg). 
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11.  Final  Section  732.17(g)  requires 
the  State  to  submit  an  amendment  for 
proposed  changes  to  State  laws  or  reg- 
ulations that  make  up  the  approved 
State  program.  This  Section  also  es- 
tablishes that  no  changes  to  laws  or 
regulations  shall  take  effect  for  pur- 
pos^es  of  a  State  program  untQ  ap- 
proved as  an  amendment.  Authority 
for  this  Section  is  contained  In  Sec- 
tions 102(a).  201(c)  and  £03  of  the  Act 
to  ensure  that  a  nationwide  program  is 
maintained  after  program  approval. 
This  additional  Section  has  been 
added  l>ecause  the  proposed  regula- 
tions did  not  provide  effective  proce- 
dures for  assuring  that  the  program 
would  not  be  weakened  after  its  initial 
implementation.  Section  503  of  the 
Act  also  establishes  that  a  State  may 
not  exercise  Jurisdiction  under  the  Act 
unless  the  State  program  Is  approved 
by  the  Secretary.  Thus,  any  changes 
to  the  approved  State  program  should 
not  be  enforceable  by  the  State  until 
also  approved  by  the  Office  as  part  of 
the  State  program. 

12.  Several  comments  stated  that 
the  amendment  process  in  proposed 
Section  732.17  should  be  part  of  main- 
taining State  programs,  not  part  of 
the  overall  approval/disapproval  proc- 
ess. A  comment  suggested  relocating 

'appropriate  amendment  provisicxis" 
into  Section  733.12.  The  commenter 
pointed  out  that  the  Act  provides  no 
specific  authority  for  State  program 
amendments.  Thus,  significant 
changes  should  be  addressed  by  Sec- 
tions regarding  Federal  enforcement 
or  withdrawal  of  programs  rather 
than  by  Section  732.17.  as  proposed. 
The  ccnnment  added  that  prompt  noti- 
fication of  program  changes  and  sub- 
mission of  proposed  amendments  to 
the  Regional  Director  are  an  adminis-, 
trative  burdm  and  that  the  procedure 
of  outright  disapproval  and  withdraw- 
al Is  preferred. 

The  Office  has  decided  not  to  move 
the  amendment  procedure  to  Section 
733.  State  program  amendments  aire 
necessary  to  address  actual  changes  In 
the  approved  State  program  submis- 
sions which  may  affect  implementa- 
tion, administrati<»i  or  enforcement  of 
that  program.  Part  733  Is  designed  to 
address  the  States'  actual  implementa- 
tion and  administrative  efforts.  The 
regulations  establish  that  the  amend- 
ment procedure  In  Section  732.17  pro- 
vides for  necessary  change  to  the  pro- 
gram Itself  and  not  the  State's  effort 
to  run  the  program.  The  program  In- 
cludes statutes,  regulations,  authority, 
procedures,  systems,  personnel  and 
physical  resourees  and  funding. 
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FART  733— MAINTEMANCE  Of  STATE 
PROGRAMS      AND      PROCEDURES 

FOR  sussrrruTiNG  federal  en- 
forcement OF  stah  programs 
and  withdrawing  approval 
of  stah  programs 

This  Part  describes  the  maintenance 
of  State  programs  and  criteria  and 
procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State  pro- 
grams. Authority  for  this  Part  is  de- 
rived from  Section  504(a)(3)  of  the  Act 
wliich  requires  the  Secretary  to  imple- 
ment a  Federal  program  if  the  State 
fails  to  implement,  enforce  or  main- 
tain Its  approved  State  progranL  In  ad- 
diti<»i.  Sections  504(b)  and  521(b)  of 
the  Act  require  the  Secretary  to  pro- 
vide enforcement  of  that  part  of  a 
State  program  not  being  eiiforoed  by 
the  SUte. 

S  733.1    Scope. 

This  Section  remains  unchanged 
from  proposed  regulations. 

f  733.4    RespooMbilitics. 

1.  Section  733.4(a)  has  been  changed 
to  be  consistent  with  other  Sections  of 
the  regulations  detailing  the  responsi- 
bilities of  the  Secretary  and  the  Direc- 
tor. Under  these  final  regulations  the 
Director  is  responsible  for  evaluating 
State  programs  and  implementing 
direct  Federal  enforcement  where  the 
State  regulatory  authority  is  not  en- 
forcing a  State  program. 

2.  Section  733.4(b)  now  provides  that 
the  Secretary  is  responsible  for  with- 
drawing approval  of  State  programs. 
UtKier  the  proposed  regulations  with- 
drawal of  approval  of  State  programs 
was  made  by  the  Director.  For  fvuther 
discussion,  see  the  Preamble  for  Sec- 
tion 730.4. 

3.  A  new  Section  733.4(c)  has  been 
added  describing  the  Secretary's  re- 
sponsibility for  withdrawing  approval 
of  State  programs  if  substituted  Fed- 
eral enforcement  will  not  be  an  effec- 
tive remedy. 

4.  Section  733.11  provides  the  gener- 
al requirements  for  maintaining  State 
programs  and  remains  essentially  un- 
changed. 

5.  Section  733.12  has  been  restruc- 
tured and  new  procedures  and  require- 
ments have  l>een  added.  Proposed  Sec- 
tl(Hi  733.12(a)  has  been  divided  into 
two  paragraphs  specifying  when  the 
Director  must  evaluate  a  State  pro- 
gram. 

6.  Section  733.12(aK2)  has  added  the 
requirement  that  all  persons  request- 
ing evaluations  set  forth  a  concise 
statement  of  the  facts  in  their  requ^t. 
To  avoid  frivolous  complaints,  the  Di- 
rector must  verify  these  facts  priw  to 
making  an  evaluaticm  decision.  This 
change  has  been  made  in  response  to 


nOOAL  UGlSnt.  vol  44,  NO.  so— TUCSOAY,  MAXCH  IS,  1«7t 


FHXftAL  RE«(STa,  VOL  4<  MO.  SO— TUES8AY,  MAKN  ta,  1979 


UMI 


14968 

comments  which  criticized  the  pro- 
poaed  evaluation  provisions  as  being 
cumbersome  and  obstructive  since 
under  the  proposed  regulations  any  re- 
quest could  trigger  an  evaluation.  A 
suggestion  (or  a  more  formal  type  of 
evaluation  procedure  involving  a  peti- 
tion, publication  in  the  Ptdcral  Rkcis- 
TXH  and  formal  response  has  not  been 
accepted,  however.  Such  formal  proce- 
dures would  be  premature  and  burden- 
some and  might  Jeopardize  the  ability 
of  the  Office  to  investigate  allegations. 
A  part  of  the  comment  requesting  a 
dO-day  written  response  has  been  ac- 
cepted, however.  This  change  wiU 
ensure  speedy  resolutions  of  the  re- 
quests. If  the  Director  Is  unable  to 
verify  the  allegations  or  upon  verifica- 
tion has  no  reason  to  believe  that  a 
program  evaluation  is  necessary,  his 
decision  in  writing  to  the  requestor 
will  be  the  final  decision  by  the  De- 
partment. 

7.  Many  comments  on  Section  733.12 
focused  upon  the  evaluation  responsi- 
bilities assigned  the  Regional  Director. 
One  commentor  suggested  that  the 
Regional  Director  should  not  be  in- 
volved in  the  decision-making  process 
since  he  or  she  might  be  susceptible  to 
local  political  pressure.  Some  commen- 
tors  felt  that  the  Regional  Director 
might  be  part  of  the  problem  with  the 
State's  implementation,  administra- 
tion or  enforcement  of  its  program. 
Suggested  alternatives  ranged  from 
withdrawing  all  responsibilities  from 
the  Regional  Director  and  having  the 
Secretary  or  the  Director  make  the 
final  decision  to  keeping  the  Regional 
Director's  authority  but  instituting 
formal  procedures  and  public  hearings 
when  the  decision-making  process 
reached  the  Director. 

In  response  to  these  comments,  the 
Office  has  revised  the  responsibilities 
in  Section  733.12.  The  Director  is  now 
responsible  for  evaluations  and  the 
procedures  leading  up  to  and  including 
initiation  of  direct  Federal  enforce- 
ment. These  responsibilities  may.  how- 
ever, be  carried  out  by  the  Regional 
Director  under  administrative  proce- 
dures of  the  Office.  The  Director  will 
be  responsible  for  assuring  that  a  local 
or  regional  bias  does  not  Interfere  with 
either  evaluations  or  enforcement  pro- 
ceedings. The  Director  will  also  be  re- 
sponsible for  initiating  Federal  en- 
forcement. The  Secretary,  however, 
will  be  responsible  for  withdrawing  ap- 
proval of  a  State  program  after  receiv- 
ing a  recommendation  from  the  Direc- 
tor as  discussed  in  the  Preamble  to 
Section  730.4. 

8.  Several  commentors  suggested 
that  the  Director  should  have  the  obli- 
gation in  Section  733.12  not  only  to 
identify  the  parts  of  the  State  pro- 
gram which  he  believes  are  not  being 
administered  effectively  but  also  to 
identify  the  evidence  or  reasons.  With- 
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out  this  basis,  it  Is  argued,  the  State 
regulatory  authority  cannot  evaluate 
the  Director's  contention  that  the  pro- 
gram is  not  being  administered  effec- 
tively. Similarly,  another  commentor 
suggested  that  this  Section  should  spe- 
cifically limit  disapproval  or  substitu- 
tion decisions  to  specific  violations. 

All  charges  made  by  the  Office  will 
be  adequately  documented  and  sup- 
ported. This  information  will  be  dis- 
cussed during  the  informal  confer- 
ences described  In  Section  733.12(c) 
and  will  be  required  during  the  public 
hearing  described  in  Section  733.12(d). 
To  ensure  adequate  notification  to  the 
SUte.  Section  733.12(b)  has  retained 
the  requirement  that  the  Director 
notify  the  State  in  writing  specifying 
his  reasons  for  believing  why  the  State 
program  is  not  being  maintained,  ad- 
ministered or  enforced  effectively. 
The  Office  believes  that  this  require- 
ment Includes  identification  of  evi- 
dence. The  suggestion  that  action  be 
linked  to  specific  violations  has  t>een 
rejected,  however,  since  there  are 
many  actions  other  than  violations, 
such  as  failure  to  administer  a  pro- 
gram for  the  designation  of  lands  un- 
suitable for  mining,  which  may  require 
Federal  action. 

9.  Several  comments  recommended 
that  State  program  evaluations  in- 
clude a  provision  requiring  a  minimum 
number  of  Federal  inspections  per  site 
annually.  One  comment  proposed  con- 
ducting one  unannounced  Federal  in- 
spection per  year,  not  only  to  check 
State  regulatory  performance,  but  also 
operator  compliance.  Another  com- 
ment sugg^ted  a  minimum  of  two 
Federal  inspections  per  site. 

This  suggestion  has  not  been  accept- 
ed forthree  reasons.  First,  such  a  pro- 
vision is  not  required  by  the  Act; 
second.  Section  733.12(a)  as  drafted 
will  not  preclude  evaluation  inspec- 
tions by  the  Office,  and  third.  Section 
842  of  these  regulations  already  estab- 
lishes provisions  and  requirements  for 
Federal  Inspection. 

10.  Section  733.12(c)  formerly  Sec- 
tion 733.12(bKl).  has  been  changed  In 
response  to  one  commenter  who  stated 
that  the  time  periods  outlined  in  pro- 
posed Section  733.I2(bKl)  were  too  re- 
strictive. Proposed  Section  733.12(b) 
provided  that  when  the  notice  was 
given,  the  Regional  Director  was  to 
specify  the  time  period  for  accom- 
plishing the  remedial  action  deemed 
necessary.  The  commenter  contended 
that  the  time  period  should  be  reason- 
ably long  enough  to  permit  the  State 
to  comply.  It  was  recommended  that 
the  Section  be  revised  so  that  the  15- 
and  30-day  time  periods  for  requesting 
a  conference  and  a  hearing  not  begin 
until  after  expiration  of  the  time 
period  specified  by  the  Director  for 
compliance.  The  commenter  stated 
that  most  time  periods  given  to  accom- 


plish remedial  action  will  be  longer 
than  30  days  and.  therefore,  the  pro- 
posed regulation  provides  for  hearings 
before  the  State  has  a  chance  to  make 
the  necessary  changes.  This  approach 
Is  restrictive  and  unfair  to  a  State  that 
Is  attempting  in  good  faith  to  comply. 

In  response  to  this  comment.  Sec- 
tions 733.12  (c)  and  (d).  formerly  Sec- 
tions 733.13(b)  (1)  and  (2),  have  been 
revised  so  that,  upon  request,  an  infor- 
mal conference  may  be  held  within  15 
days  and  a  second  Informal  conference 
may  be  held  when  the  time  period  for 
remedial  action  expires.  Additionally, 
the  30-day  time  limit  for  a  public  hear- 
ing will  not  begin  until  expiration  of 
the  time  given  for  remedial  action. 
These  new  procedures  should  allow 
both  parties  greater  flexibility  in  re- 
solving their  problems  before  resorting 
to  the  formal  public  hearing  proce- 
dures in  Section  733.12(d). 

11.  Section  733.12(e).  formerly  Sec- 
tions 733.12  (c)  and  (d).  describes  the 
options  available  to  the  Director  upon 
finding  that  a  State  has  failed  to  ad- 
minister its  approved  program  effec- 
tively. The  Director  shall  hold  a  public 
hearing  under  final  Section  733.12(d) 
prior  to  deciding  which  remedial 
action,  if  any.  Is  appropriate. 

One  commenter  suggested  that  the 
Office  should  provide  for  limited  cross 
examination  or  questioning  of  those 
testlfjrlng  at  the  public  hearings.  The 
commentor  stated  that  Interested  citi- 
zens and  groups  should  t>e  provided 
the  opportunity  to  question  and  that 
unless  questioning  is  provided,  those 
testifying  are  apt  to  make  general  self- 
serving  statements  that  go  unchecked. 
It  was  suggested  that  the  opportunity 
for  questioning  will  ensure  better  qual- 
ity testimony  by  all  Involved.  The 
conmienter  also  advocates  that  limited 
cross  examination  be  Included  in  the 
regulations.  It  was  also  suggested  that 
the  Office  establish  detailed  standards 
for  conducting  public  hearings.  The 
commenter  advocated  quasl-adjudlca- 
tory  provisions  for  these  hearings.  The 
State,  It  was  noted,  has  the  burden  of 
proving  that  It  has  the  capacity  and 
the  intent  to  enforce  Its  program  and 
therefore  should  be  allowed  to  present 
information  on  the  issue  In  the 
manner  It  chooses  subject  to  the  au- 
thority of  the  hearing  officer  to  regu- 
late the  hearing.  Thus,  the  State 
might  have  officials  testify  and  submit 
documentary  evidence.  If  the  State 
does  provide  oral  testimony,  the  hear- 
ing officer  should  be  empowered  to 
allow  limited  questioning  by  interested 
pariies  in  those  specific  situations 
where  the  need  Is  demonstrated.  The 
conunenter  also  advocates  allowing  in- 
terested parties  to  present  both  oral 
and  documentary  evidence  on  the 
Issues. 

The  Office  has  elected  not  to  estab- 
lish such  procedures  within  the  regu- 


lations. The  policy  of  the  Office  for 
the  public  hearing  under  final  Section 
733.12(d)  Is  that  no  questioning  of 
those  testifying  will  be  allowed  but 
that  rebuttal  by  Interested  persons 
will  be  permitted.  The  rationale  for 
this  policy  Is  explained  in  the  Pream- 
ble to  Section  732.12(b)  regarding 
public  hearings  for  State  program  sub- 
missions. 

12.  Sections  733.12  (e)  and  (f)  have 
been  revised  to  delineate  the  responsi- 
bilities of  the  EWrector  and  the  Secre- 
tary regarding  implementing  Federal 
enforcement  and  withdrawing  approv- 
al of  a  State  program.  For  a  discussion 
of  the  comments  and  these  changes, 
see  the  Preamble  to  Section  730.4. 

13.  The  Office  received  one  addition- 
al comment  on  Sections  733.12  (d)  and 
(e).  This  commenter  suggested  that 
separate  administrative  hearings  be 
developed  for  each  remedial  action. 
The  remedial  actions,  it  te  argued,  vary 
greatly  and  that  due  to  the  seriousness 
involved  In  withdrawing  a  State  pro- 
gram, the  Office  might  be  reluctant  to 
schedule  a  public  hearing  where  this 
possibility  exists.  The  commentor  be- 
lieves that  separate  hearings  will  allow 
the  Office  more  freedom  to  apply  the 
less  drastic  action  of  initiating  Federal 
enforcement.  This  proposal  was  not 
accepted  because  implementation  of 
two  hearings  would  be  both  eimiber- 
some  and  difficult.  Additionally,  it 
would  commit  the  Office  to  deciding 
which  remedy  Is  appropriate  prior  to 
hearing  any  evidence  or  testimony. 
The  Office  believes  the  present  S3r8tem 
allows  the  Director  adequate  flexibil- 
ity to  choose  the  appropriate  remedy. 

14.  Section  733.12  (g)  and  (h).  for- 
merly Section  733.12  (e)  and  (f),  have 
been  modified  slightly  to  reflect  the 
changes  discussed  under  Section  730.4. 
These  Sections  now  specifically  set 
forth  the  procedures  for  either  substi- 
tuting Federal  enforcement  or  with- 
drawing approval  of  a  State  program. 
Regarding  the  question  of  withdraw- 
ing approval  of  a  State  program,  one 
commentor  stated  that  the  Office 
lacked  authority  under  the  Act  to  take 
this  action. 

The  Office  believes,  however,  that 
there  Is  ample  authority  In  the  Act. 
Section  504(aK3)  of  the  Act  and 
Senate  Report  No.  93-402  clearly  indi- 
cate that  Congress  intended  that  the 
Secretary  ultimately  promulgate  and 
Implement  a  Federal  program  rather 
than  enforce  specific  areas  of  a  State 
program. 

Section  504(aK3)  requires  that  a 
Federal  program  be  implemented  no 
later  than  June  3,  1980,  if  a  State  fails 
to  implement,  maintain  or  enforce  its 
approved  State  program.  The  time 
deadline  Is  viewed  as  the  initial  date 
that  either  a  Federal  or  State  program 
must  be  effective,  not  as  a  limitation 
on  the  authority  of  the  Secretary  or 
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the  Office  to  withdraw  approval  of  a 
State  program  and  replace  it  with  a 
Federal  program. 

The  final  regulations  also  require 
the  Director  to  substitute  Federal  en- 
forcement either  before  or  at  the  same 
time  he  recommends  withdrawal  of  ap- 
proval to  the  Secretary.  This  require- 
ment solves  the  commenter's  problem 
concerning  a  gap  of  authority  between 
withdrawal  and  Implementation  of  a 
Federal  program. 

15.  Another  commenter  stated  that 
the  entire  concept  of  partial  withdraw- 
al should  be  deleted  because  it  con- 
templates concurrent  administration 
of  a  program.  The  commentor  contin- 
ues that  partial  withdrawal  allows  the 
Office  to  pick  and  choose  which  por- 
tions of  a  State  program  it  wishes  to 
administer  without  having  to  accept 
responsibility  for  administering  an 
entire  program  for  a  State. 

The  provision  allowing  partial  with- 
drawal of  a  State  program  has  been  re- 
tained in  the  final  regulations  and  is 
considered  a  necessary  response  for 
more  serious  breakdowns  in  adminls- 
trati<m  where  only  a  certain  part  of 
the  program  is  affected.  Authority  for 
this  requirement  Is  contained  in  Sec- 
tions 201(c).  503,  504  and  521  of  the 
Act. 

16.  Two  commenters  suggested  that 
the  failure  of  a  State  to  administer  its 
program  effectively  will  be  a  matter  of 
high  seriousness  with  the  potential  for 
substantial  harm  to  the  environment 
and  the  public.  Thus,  the  constraints 
upon  a  rapid  substitution  of  Federal 
enforcement  should  be  as  few  as  possi- 
ble. These  commentors  recommended 
adding  language  to  Section  733.12  al- 
lowing immediate  withdrawal  of  State 
program  approval  when  failure  in  ad- 
ministration results  in  a  serious  threat 
to  the  environment  or  public. 

This  proposal  is  not  accepted  since  it 
is  outside  the  authority  of  the  Act. 
Sections  504(b),  521(a)  (1)  and  (2)  and 
521(b)  of  the  Act  specifically  require 
certain  procedural  steps  to  be  taken 
before  the  Secretary  may  withdraw 
approval  of  a  State  program.  Addition- 
ally, the  environmental  concerns  ex- 
pressed by  this  comment  are  addressed 
adequately  by  Section  843  11. 

17.  Several  commenters  noted  that 
there  is  no  provision  in  Section  733.12 
for  Judicial  review  of  the  Director's  or 
the  Secretary's  decision  to  withdraw 
approval  of  the  State  program  or  to 
substitute  Federal  enforcement.  The 
commenters  stated  that  this  provision 
should  be  added  since  Section 
52«(aXl)  of  the  Act  clearly  provides 
for  Judicial  review  In  a  case  such  as 
this.  This  suggestion  has  not  been  ac- 
cepted since  Section  521(a)(1)  of  the 
Act  clearly  provides  that  final  deci- 
sions of  the  Department  are  subject  to 
judicial  review.  The  Office  does  not 
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believe  that  there  Is  a  need  to  expand 
on  this  review  in  Section  733.12. 

$733.13  Procedures  for  substituting  Fed- 
eral enforcement  of  State  programs  or 
withdrawing  approval  of  State  pr*- 
graais. 

1.  Section  733.13  remains  essentially 
unchanged.  Hearing,  transcripts,  writ- 
ten presentations  and  comments  have 
been  added  as  sources  for  evaluating 
the  administration  of  a  State  program 
for  purposes  of  determining  whether 
to  substitute  direct  Federal  enforce- 
ment of  the  State  program  or  to  with- 
draw approval  of  all  or  part  of  the  pro- 
gram. 

2.  One  commenter  questioned  the 
brief  and  general  criteria  for  substitut- 
ing Federal  enforcement  or  withdraw- 
ing approval  established  in  proposed 
Section  733.13.  The  commenter  recom- 
mended that  the  regulations  contain 
more  detailed  specific  criteria  for  in- 
voking each  remedial  action. 

The  Office  did  not  accept  this  pro- 
posal since  the  general  criteria  estab- 
lished in  Section  733.13  meets  the  pur- 
poses of  the  Act  and  allows  and  re- 
quires the  proper  remedial  action  to 
be  invoked. 


PART  736— FEDERAL  PROGRAM  FOR 
A  STATE 

Authority:  Sections  102,  201,  405, 
501.  503,  504,  SOS,  SOS,  507.  SOS,  509, 
510,  511,  512,  513,  514,  515.  516.  517, 
518,  519.  521,  522,  525  and  705  of  Pub. 
L.  95-87. 

The  statutory  authority  and  basis 
and  purpose  of  this  Part  were  ex- 
plained in  the  Preamble  of  the  pro- 
posed rules  at  43  PR  41679-41681  (Sep- 
tember 18,  1978),  which  is  incorporat- 
ed herein  by  reference.  Part  736  sets 
forth  the  standards  and  procedures  by 
which  the  Office  will,  if  necessary,  es- 
tablish Federal  programs  under  Sec- 
tion 504  of  the  Act  to  regulate  coal  ex- 
ploration and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  a  State. 
It  is  distinguished  from  Subchapter  D 
of  this  Chapter,  which  sets  forth 
standards  and  procedures  for  the  regu- 
lation of  coal  mining  on  Federal  lands. 

Certain  nonsubstantive  changes  of 
an  editorial  natiu%  have  been  made  in 
this  Part  for  clarity.  Also,  the  loca- 
tions of  certain  Sections  that  appeared 
in  the  proposed  draft  have  been 
changed.  Sections  736.4(c)  and 
736.15(b)  are  now  located  in  Part  771, 
"General  Requirements  for  Permits 
and  Applications,"  since  they  deal 
more  with  permits  than  with  a  Federal 
program.  Since  proposed  Section 
736.15(b)  was  transferred  to  another 
Part.  Section  736.15(a)  Is  now  labeled 
Section  736.15. 

Another  change  occurred  in  the 
numbering  of  Section  736.13.  In  the 
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proposed  dra/t.  Section  736.13  con- 
tained Paragraphs  (cKl)  (1)  and  (11). 
<cK2).  (cK3).  and  (d).  In  the  final 
rules.  Paragraphs  (cKl)  (1)  and  (11) 
have  been  combined  Into  Paragraph 
(c).  Paragraph  (cK2)  has  been  redesig- 
nated Section  736.13(d)  and  proposed 
Paragraph  (d)  Is  now  Paragraph  (e). 
These  changes  were  made  for  editorial 
reasons  to  consolidate  Information. 

Lastly,  a  new  Section  736.12(aK7) 
has  been  added. to  alert  the  public  con- 
cerning opportunities  to  submit  data 
and  comments  on  the  proposed  pro- 
mulgation or  revision  of  a  Federal  pro- 
gram as  specified  in  Section  736.13(b). 

Reference  is  made  In  Part  736  to 
Subchapter  M,  which  deaLs  with  the 
certification  and  training  of  blasters. 
However.  Subchapter  M  Is  to  be  repub- 
lished as  a  proposed  rule  before  pro- 
mulgation as  final  at  a  later  date,  and 
all  references  within  Part  736  to  Sub- 
chapter M  are  to  that  Subchapter 
when  promulgated  as  final.  No  techni- 
cal literature  was  used  In  preparing 
this  Part. 

G«n«ral 

One  Issue  raised  In  this  Part  con- 
cerns which  official  should  be  respon- 
sible for  promulgating.  Implementing, 
revising,  and  terminating  a  Federal 
program.  This  Issue  related  specifical- 
ly to  Sections  736.2.  736.3.  736.4(a). 
736.4(b).  736.11(a)(1).  736.11(a)(lKli). 
736.11(a)(2).  736.11(aK3).  736.11(b). 
738.11(c).  736.12.  736.13(a), 

736.13(cM3).  736.14(a).  736.14(b). 
736.15.  736.17,  736.21(a).  736.21(b). 
736.22(a).  736.23(a).  736.23(b). 

736.24(a).  736.25(b).  736.25(bKl).  and 
736.24(b)(2).  The  alternatives  consid- 
ered were  either  the  Secretary  or  the 
Director.  One  commenter  felt  that  the 
Secretary  should  fulfill  these  func- 
tions, since  Section  504  of  the  Act 
specified  the  Secretary. 

OSM  adopted  the  alternative  of  the 
Director.  It  is  organizationally  and  ad- 
ministratively logical  to  delegate  this 
power.  Section  201(c)  Of  the  Act  pro- 
vides that  the  Secretary  will  act 
through  the  Office.  The  Secretary  has 
delegated  the  responsibility  to  the  Di- 
rector of  the  Office  while  reserving 
the  right  to  approve  State  programs. 
(See  Departmental  Manual  Release. 
U.S.  Department  of  the  Interior.  216 
DM  1.1  November  9.  1977.) 

9  736.11     General  proceilural  re<)uirement«. 

Five  Issues  were  raised  concerning 
Section  736.11(a). 

1.  One  Issue  Is  whether  the  Office 
should  delete  the  requirement  of  June 
3.  1980.  for  the  promulgation  and  the 
Implementation  of  a  Federal  program. 

The  alternatives  considered  were 
either  to  require  June  3.  1980.  as  the 
date  for  promulgation  and  Implemen- 
tation or  to  extend  the  time  period  to 
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December   3.    1980.    Commenters    felt 
that  the  deadline  should  be  delayed. 

The  Office  selected  the  alternative 
of  June  3.  1980,  since  Section  504(a)  of 
the  Act  requires  the  Secretary  to  pro- 
mulgate and  Implement  a  Federal  pro- 
gram for  a  State  no  later  than  34 
months  after  the  date  of  enactment  of 
the  Act.  which  would  be  June  3.  1980. 

2.  Another  Issue  concerning  this  Sec- 
tion Is  whether  a  Federal  program 
should  be  promulgated  within  60  days 
after  a  decision  under  Part  733  to 
withdraw  a  State  program.  The  alter- 
natives considered  for  this  Issue  are 
either  to  require  promulgation  of  a 
Federal  program  within  60  days  after 
a  decision  to  withdraw  a  State  pro- 
gram or  to  utilize  the  longer  time 
period,  as  proposed  In  the  rules.  One 
commenter  proposed  that  Section 
736.11(a)(2)  be  redrafted  to  require 
the  Secretary  to  promulgate  a  Federal 
program  pursuant  to  Section  504(aK3) 
of  the  Act  If.  within  60  days  of  a  deci- 
sion under  Part  733.  the  State  does 
not  have  or  has  not  demonstrated  the 
Intent  and  capability  to  enforce  its 
program. 

The  Office  selected  the  alternative 
of  not  requiring  a  Federal  program  to 
be  promulgated  within  60  days  after  a 
decision  under  Part  733.  Whereas  a  60- 
day  requirement  for  promulgation 
would  compel  prompt  action  and  pre- 
vent delay,  the  time  period  may  be  too 
short  to  both  promulgate  a  Federal 
program  and  Include  adequate  time 
for  public  participation  in  keeping 
with  Section  102(1)  of  the  Act  and  the 
Administrative  I»rocedures  Act.  5  USC 
Section  553. 

3.  The  question  has  been  raised  as  to 
whether  the  Office  should  establish 
specific  criteria  for  withdrawing  a 
State  program.  Including  a  require- 
ment that  a  Federal  program  be  estab- 
lished after  Federal  enforcement  of  a 
State  program  has  been  in  effect  for  a 
specified  period.  One  commenter  sug- 
gested that  If  a  State  does  not  take 
corrective  action  within  a  60-day 
period  after  Federal  enforcement,  a 
Federal  program  should  be  mandated. 

The  alternatives  would  be  either  to 
set  specific  criteria  for  withdrawing 
State  programs  or  to  provide  only  a 
general  statement  concerning  State 
program  withdrawal  and  promulgation 
of  a  Federal  program,  allowing  the 
procedures  set  forth  In  Parts  733  and 
736  to  function  on  a  case-by-case  basis. 

The  Office  decided  that  Part  736 
should  not  provide  specific  criteria  for 
withdrawing  State  programs.  Some 
criteria  are  set  forth  in  Part  733.  In 
addition.  specific  considerations 
should  be  decided  on  a  case-by -case 
basis,  depending  on  the  nature  and  ex- 
perience of  substituted  Federal  en- 
forcement. By  utilizing  the  processes 
In  Parts  733  and  736.  the  Director  will 
be  able  to  Initiate  action  as  necessary 


to  withdraw  a  State  program  and  to 
promulgate  and  Implement  a  Federal 
program. 

4.  Other  comments  concerning  pro- 
mulgation of  a  PederfJ  program  relat- 
ed to  whether  Part  736  should  Include 
a  Section  requiring  Federal  monitor- 
ing of  a  State  program  to  determine 
the  need  for  a  Federal  program.  The 
alternatives  were  either  to  Include  or 
not  to  Include  such  a  Section.  One 
commenter  suggested  that  the  Secre- 
tary continuously  evaluate  the  admin- 
istration of  each  State's  program. 
Then,  when  the  Secretary  has  reason 
to  believe  that  the  State  has  failed  to 
implement,  enforce  or  maintain  its  ap- 
proved State  program  In  whole  or  In 
part,  the  Secretary  would  hold  an  In- 
formal hearing  to  determine  the  credi- 
bility of  the  Information  and  subse- 
quently hold  a  formal  hearing  if  the 
Information  Is  credible.  Depending  on 
the  results  of  the  formal  hearing,  the 
Secretary  would  decide  whether  to 
promulgate  and  Implement  a  Federal 
program. 

The  Office  chose  not  to  Include  this 
procedure  In  Part  736.  Since  State  pro- 
gram monitoring  Is  covered  In  Section 
733.11(a),  it  was  not  considered  neces- 
sary to  duplicate  this  In  Part  736. 

5.  Section  736.1  KaKlXll)  raises  the 
issue  of  whether  the  Office  should  be 
required  to  promulgate  and  Implement 
a  Federal  program  If  a  State  does  not 
submit  a  complete  State  program 
within  a  certain  number  of  days  from 
the  date  a  program  Is  determined  to  be 
Incomplete.  Two  alternatives  were  con- 
sidered. One  Is  to  require  a  Federal 
program  If  a  State  does  not  resubmit  a 
complete  program  within  a  specified 
number  of  days.  The  other  alternative 
Is  to  eliminate  Incompleteness  as  a  cri- 
terion for  promulgating  and  Imple-  • 
mentlng  a  Federal  program. 

One  .commenter  suggested  that  a 
State  should  be  required  to  resubmit 
an  acceptable  State  program  within  90 
days  of  a  notice  of  Incompleteness  pur- 
suant to  proposed  Section  732.11.  An- 
other commenter  suggested  that  at 
least  60  days  should  be  allowed  for  the 
resubmlttal  of  a  State  program  after  a 
notice  of  Incompleteness,  since  the  30- 
day  time  period  would  be  less  than  the 
60  days  required  by  Section  504(a)(2) 
of  the  Act.  Another  commenter  sug- 
gested not  requiring  the  concept  of  re- 
submlttal of  an  acceptable  State  pro- 
gram within  30  days  of  a  notlc«  of  In- 
completeness. 

The  Office  selected  the  alternative 
of  eliminating  Incompleteness  as  a 
reason  for  promulgating  and  Imple- 
menting a  Federal  program.  If  adopt- 
ed, this  provision  would  have  allowed 
summary  action  by  the  Office  without 
adequate  public  participation  or  com- 
ment. Furthermore,  the  concept  of  In- 
completeness is  not  necessary  nor  par- 
ticularly desirable  for  the  promulga"- 


tlon  or  implementation  of  a  Federal 
program.  The  final  rewording  of  Part 
732  allows  a  State  to  add  to  its  State 
program  submission  until  November 
15.  1979.  and.  If  necessary,  for  60  days 
after  a  program  application  has  been 
initially  disapproved.  Automatically 
starting  a  Federal  program  while  a 
State  is  revising  Its  proposed  program 
would  be  an  unnecessary  administra- 
tive overlap  If  the  State  program  is  ap- 
proved within  the  timeframe  allowed 
by  Part  732,  even  If  the  time  period  for 
resubmitting  an  incomplete  State  pro- 
gram was  extended  by  30  to  60  days.  A 
60-  or  90-day  time  period  for  resubmit- 
ting an  Incomplete  State  program 
moreover,  could  p>ose  scheduling  diffi- 
culties In  meeting  the  required  dead- 
line of  June  3.  1980,  for  the  promulga- 
tion and  implementation  of  a  F^ederal 
program. 

It  should  be  noted  that  although  in- 
completeness Is  no  longer  a  criterion 
for  Initial  disapproval  of  a  State  pro- 
gram application,  it  may  be  necessary 
to  start  the  process  for  promulgating  a 
Federal  program  as  early  as  January 
1980,  to  assure  that  a  State  or  Federal 
program  will  be  In  place  by  June  3, 
1980. 

S  73«.13    Public  eonunent 

Section  736.13(c)(l)(l)  raises  the 
Issue  of  whether  the  procedures  for  a 
public  hearing  for  a  Federal  program 
should  be  adjudicatory,  "Informal-but- 
adjudicatory,"  or  legislative. 

The  commenter  who  suggested  an 
"informal-but-adjudlcatory"  procedure 
felt  that  the  Director's  dedson  for 
promulgating  or  revising  a  Federal 
program  for  a  State  requires  an  adju- 
dicatory, not  a  legislative,  procedure. 
The  commenter  defined  the  procedure 
as  an  adjudicatory  procedure  with  tes- 
timony from  a  broadly  affected  cate- 
gory of  persons,  as  long  as  the  Direc- 
tor decides  that  the  testimony  pre- 
sented at  the  hearing  Is  relevant  to 
the  Issues  under  consideration. 

Adjudicatory  and  "Informal-but-fid- 
judlcatory"  procedures  would  be  much 
more  cumbersome  and  not  appropriate 
for  the  Issues  relating  to  Federal  pro- 
gram promulgation.  Such  procedures 
allow  cross-examination,  but  limit  the 
format  as  to  who  may  speak  and  what 
the  speakers  may  say.  The  adjudica- 
tory procedure  would  be  Impossible  In 
the  proposed  timeframes  and  unneces- 
sary due  to  the  broad,  generic  Issues 
considered  In  promulgating  Federal 
programs. 

The  Office  chose  the  legislative 
hearing  alternative.  Neither  the  Con- 
stitution nor  the  Administrative  Pro- 
cedures Act  requires  more  than  a  "leg- 
islative" type  hearing.  {Vermont 
Yankee  Nuclear  Power  v.  NRDC.  435 
\3S.  519  (1978r.  U.S.  v.  Florida  East 
Coast  Railway.  410  U.S.  224  (1973); 
U.S.    ▼.   Allegheny   Ludlum-Steel,    406 
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UJS.  742  (1972).)  Legislative  proce- 
dures allow  for  comments  from  a 
broadly  affected  group  of  persons.  AU 
related  information  may  be  considered 
under  5  UJS.C.  Section  553,  which  dees 
not  require  cross-examination  nor  the 
separation  of  functions  among  the  De- 
partment of  the  Interior  staff.  Oppor- 
tunity for  written  rebuttal  is  allowed 
through  the  submission  of  comments. 
This  procedure  Is  preferable,  as  It 
allows  for  the  type  of  flexibility  neces- 
sary for  the  development  of  generic 
niles  In  the  short  periods  of  time  that 
will  be  available  to  promulgate  a  Fed- 
eral program. 

S  73CJS1     General  reqiiircmenU  of  a  Feder- 
al program  and 

S  736.22    Contents  of  a  Federal  program. 

One  Issue  concerning  Sections  736.21 
and  736.22  is  whether  a  new  Section 
should  be  written  to  expand  upon  the 
interplay  between  a  partial  Federal 
program  and  the  remainder  of  a  State 
program.  The  alternatives  are  either 
to  add  a  Section  or  to  decide  upon  the 
specific  Interplay  between  the  State 
and  Federal  program  through  the  pro- 
mulgation of  a  particular  partial  Fed- 
eral program.  One  commenter  suggest- 
ed that  a  new  Section  is  needed  to 
clarify  the  interplay  including  permit 
Issuance,  enforcement  and  petitions 
for  designating  land  as  unsuitable  for 
surface  mining. 

The  Office  decided  that  a  new  Sec- 
tion was  not  necessary.  Partial  Federal 
programs  will  probably  vary  from 
State  to  State,  depending  on  the  State 
Involved  and  the  reasons  for  the  par- 
tial withdrawal  of  the  State  program. 
It  is  not  realistic  to  determine  in  these 
rules  what  Interactions  will  be  neces- 
sary In  a  program  whose  exact  con- 
tents will  be  determined  later.  Exam- 
ples of  a  partial  Federal  program 
might  be  (1)  a  Federal  permit  system 
Imposed  due  to  the  State's  Inability  to 
administer  permits,  (2)  the  Federal 
regulation  of  all  surface  mining  oper- 
atloiu  In  one  specific  geographic  area 
of  a  State,  (3)  the  Federal  designation 
of  lands  as  unsuitable  for  mining,  or 
(4)  any  combination  of  permanent  pro- 
gram elements  for  a  particular  State. 
Allowing  the  interplay  to  be  decided 
through  the  promulgation  of  the  par- 
tial Federal  program  allows  for  a  cus- 
tomized partial  program  for  the  indi- 
vidual State. 

S  736.22    ContenU  of  a  Federal  profram. 

1.  One  Issue  raised  in  connection 
with  Section  736.22  Is  whether  a  Fed- 
eral program  should  Include  the  con- 
tents required  for  a  State  program 
submission.  The  alternatives  are 
either  to  require  the  same  elements  or 
not  to  require  the  same  elements  In  a 
Federal  program. 
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One  commenter  stated  that  if  the 
Office  proposes  the  Implementation  of 
a  Federal  program  In  lieu  of  a  State 
program,  the  Federal  program  should 
Include  all  the  Items  required  of  a 
State  when  submitting  a  State  pro- 
gram. This  suggestion  was  not  accept- 
ed by  the  Office.  Requiring  the  Office 
to  submit  the  same  information  re- 
quired of  a  State  Is  not  a  productive 
alternative,  since  the  Office  must  be 
the  regulatory  authority  under  the 
Act  If  the  State  cannot  be  i4>proved  or 
continue  as  the  regulatory  authority. 
Also,  much  of  the  State  program  sub- 
mission consists  of  a  demonstration 
that  the  State  has  a  law.  regulations, 
and  systems  consistent  with  the  Feder- 
al law  and  these  rules. 

2.  An  Issue  raised  by  commenters 
concerning  Section  736.22(a)(2)  was 
whether  to  provide  specific  giildance 
concerning  Federal  statutes  which 
Impose  duties  on  the  Secretary. 

The  alternatives  are  (a)  not  to  cite 
the  Secretary's  specific  duties  Imposed 
by  other  laws  which  would  need  to  be 
followed  in  a  Federal  program,  (b)  to 
provide  a  general  statement  about  the 
laws  imposing  duties  on  the  Secretary 
under  Federal  law,  without  speclfjing 
which  laws,  and  (c)  to  specify  those 
laws  which  definitely  impose  duties  on 
the  Secretary,  emphasizing  those  acts, 
and  leave  open  the  idea  that  there 
may  be  other  relevant  Federal  laws. 

One  commenter  felt  that  the  Office 
was  attempting  to  incorporate  the  pro- 
visions of  specific  acts  into  the  regula- 
tory program  of  the  Act  and.  In  doing 
so,  would  create  confusion.  Another 
commenter  felt  that  this  Section 
should  be  deleted  since  it  included  the 
phrase,  "aU  relevant  Federal  laws," 
rather  than  restricting  it  to  those  laws 
which  protect  society  and  the  environ- 
ment. Another  commenteT  felt  that  a 
Federal  program  should  notify  all  Fed- 
eral personnel  and  permittees  of  the 
requirements  for  compliance  with  Fed- 
eral and  State  statutes  which  are  de- 
signed to  preserve  and  protect  natural 
and  oiltural  resources. 

The  Office  selected  the  third  alter- 
native—to specify  those  laws  which 
definitely  Impose  duties  on  the  Secre- 
tary, thus  emphasizing  those  acts,  and 
leave  open  the  idea  that  there  may  be 
other  such  Federal  laws.  The  Secre- 
tary must  undertake  those  duties 
when  promulgating  and  Implementing 
a  Federal  program,  whether  or  not  the 
laws  are  enumerated  In  the  regula- 
tions. Consequently,  deleting  this  Sec- 
tion provides  neither  guidance  nor 
awareness  of  requirements,  as  the  se- 
lected alternative  does. 

Another  commenter  questioned 
whether  the  Office  has  legal  authority 
under  the  Act  to  Incorporate  the  Fed- 
eral statutes  listed  In  this  Section. 
This  suggestion  was  not  accepted.  The 
Office  believes  it  has  such  authority  as 
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explained  In  the  preamble  to  30  CFR 
770.12(c). 

3.  Section  736.22(b)  raised  the  issue 
of  whether  the  Office  has  the  authori- 
ty to  designate  lands  as  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining  in  a  Federal  program.  One 
commenter  felt  that  such  a  designa- 
tion by  the  Federal  government  may 
be  a  usurpation  of  State  land  use  au- 
thority and  a  possible  violation  of  the 
10th  Amendment.  Under  Section 
S04(a)  of  the  Act,  the  Office  has  au- 
thority for  designating  lands  as  un- 
suitable for  all  or  certain  types  of  sur- 
face coal  mining  one  year  after  imple- 
mentation of  a  Federal  program. 

4.  Section  736.22(c)  raises  the  issue 
of  whether  the  Office  should  specify 
In  these  rules  the  procedures  for  co- 
ordination with  other  Federal  agencies 
on  the  review  an  issuance  of  permits. 

The  alternatives  considered  were 
either  (1)  to  specify  the  coordination 
process,  including  which  permits  need 
to  be  issued  first  and  the  portions  of 
the  permits  which  will  satisfy  the 
Office  requirements  or  (2)  to  allow  the 
coordination  process  to  be  determined 
when  each  Federal  program  is  promul- 
gated. 

One  commenter  felt  that  the  Office 
might  not  be  trying  to  avoid  duplica- 
tion and  should  clarify  whether  it  is 
requiring  copies  of  applications  filed 
with  appropriate  agencies.  Another 
commenter  felt  that  the  rules  laclc 
substantive  guidance  concerning  the 
EPA  and  DOI  Interprogram  coordina- 
tion and  that  a  second  permit  program 
could  be  required  of  owners  or  opera- 
tors in  the  coal  industry. 

The  Office  chose  the  alternative  of 
allowing  the  coordination  process  to 
be  determined  when  each  Federal  pro- 
gram Is  promulgated.  The  processes 
involved  will  need  to  be  resolved  on  a 
State-by-State  and  agency-by-agency 
basis,  and  any  need  for  the  Office  to 
have  copies  of  applications  for  permits 
required  by  other  Federal  statutes  and 
standards  could  be  considered  in  the 
promulgation  of  the  Federal  program. 

S  736.22     ContenU   of   a    Federal    program 
and 

9  736.23     Federal  profram  effect  on  State 
laws  or  regulations. 

Sections  736.22(aK3)  and  738.23(b) 
raise  the  Issue  of  whether  a  Federal 
program  should  be  required  to  adopt 
the  existing  State  program  with  revi- 
sions necessary  only  to  bring  the  inad- 
equate provisions  of  the  State  pro- 
gram into  compliance  with  provisions 
of  the  Act. 

One  alternative  considered  Is  to  re- 
quire the  adoption  of  the  existing 
State  program  including  more  strin- 
gent provisions,  with  necessary  revi- 
sions to  bring  inadequate  portions  of 
the   State    program    into   compliance 
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with  the  Act  and  regulations.  The 
other  alternative  is  to  allow  the  Direc- 
tor to  determine  which  provisions  of 
the  State  programs  are  most  suited  to 
a  I^eral  program  for  the  State. 

Two  commenters  felt  that  the  Of- 
fice's function  is  to  enforce  only  the 
minimum  requirements  of  the  Act  and 
leave  additional  and  more  stringent  re- 
quirements to  the  State.  Two  com- 
menters warned  of  the  precedent  in 
which  a  Federal  officer  can.  at  the  of- 
ficer's "ttiscretion.  supersede  a  statute 
of  a  State.  Another  commenter  felt 
that  the  Director  should  not  be  arbi- 
trarily required  to  impose  more  strin- 
gent performance  standards  than 
those  of  the  Act.  Another  commenter 
felt  that  a  Section  should  be  added  to 
the  rules  that  would  require  a  Federal 
program  to  adopt  the  existing  State 
program,  with  the  only  revisions  being 
those  necessary  to  bring  inadequate 
portions  of  the  State  program  into 
compliance  with  the  Act  and  the  regu- 
lations. 

The  Office  selected  the  alternative 
of  requiring  the  adoption  of  the  exist- 
ing State  program,  including  the  more 
stringent  provisions,  with  the  neces- 
sary revisions  to  bring  Inadequate  por- 
tions into  compliance.  The  Office  will 
not  preempt  and  supersede  more  strin- 
gent State  laws  that  are  consistent 
with  the  Act  but  will  incorporate 
those  portions  into  the  Federal  pro- 
gram. Section  504(a)  of  the  Act  gives 
the  Office  the  responsibility  to  consid- 
er the  nature  of  the  State's  terrain, 
climate,  and  biological,  chemical,  and 
other  relevant  physical  conditions. 
Section  505(a)  requires  that,  unless  in- 
consistent with  the  Act  and  these  reg- 
ulations. State  law  shall  continue  In 
effect.  More  stringent  State  land  lise 
and  environmental  controls  are  not  to 
be  construed  as  inconsistent  (Section 
505(b)).  In  requiring  the  more  strin- 
gent standards  of  a  State  program,  the 
Office  would  be  promulgating  and  Im- 
plementing a  program  more  suited  to 
the  State,  especially  considering  the 
fact  that  the  more  stringent  standards 
would  have  been  designed  relative  to 
that  particular  State  and  would  have 
utilized  the  State's  expertise  In  deter- 
mining whether  8i>ecified,  more  strin- 
gent provisions  are  needed  to  protect 
some  aspects  of  its  land,  air  or  water 
resources. 
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PART  740— GENERAL  REQUIREMENTS 
FOR  SURFACE  COAL  MINING  AND 
RECLAMATION  ON  FEDERAL 
LANDS 

Part  740  sets  forth  the  general  defi- 
nitions and  administrative  responsibil- 
ities for  surfjure  coal  mining  and  recla- 
mation operations  on  Federal  lands. 


The  major  objective  of  the  Sub- 
chapter Is  to  ensure  that  coal  explora- 
tion and  surface  coal  mining  and  recla- 
mation operations,  involving  Federal 
lands  and  Federal  coal  Interests, 
(»mply  with  the  spirit  and  intent  of 
the  Act. 

Authority  for  this  Part  is  contained 
In  Sections  102.  201.  512,  523.  701.  and 
711  of  Pub.  L.  95-87.  91  SUt.  448.  449, 
483,  510.  516.  523.  (30  U.S.C.  1202, 
1211,  1262,  1273,  1291.  1301):  and  41 
SUt.  437.  as  amended  (30  UJS.C.  181  et 
seq.). 

S  740.1     Scope  and  purpose. 

A  new  paragraph  Section  740.1(e) 
has  been  added  governing  the  requir- 
ments  for  establishing  a  schedule  for 
compliance  with  the  permanent  regu- 
latory program.  Proposed  Paragraphs 
(e)  and  (f)  of  this  Section  have  been 
renumbered  (f )  and  (g),  respectively. 

9740.2    Objectires. 

1.  As  proposed,  Section  740.2.  "Ob- 
jectives," states  that  the  objective  of 
Subchapter  D  is  to  ensure  that  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  involving 
Federal  coal  comply  with  the  require- 
ments of  the  Act.  Subchapter  D  and 
all  other  applicable  State  and  Federal, 
laws. 

2.  Some  commenters  have  chal- 
lenged the  authority  of  the  Office  to 
include  smy  provisions  In  Its  regula- 
tions relating  to  coal  exploration. 
They  have  objected  to  inclusion  Qf  the 
term  "coal  exploration."  in  Section 
740.2,  and  requested  deletion  of:  (1) 
references  to  use  of  the  term  "explora- 
tion plan '  In  Section  741.18(a)(2),  (2) 
the  provisions  delegating  responsibili- 
ty to  the  Regional  Directors  for  in- 
spection and  enforcement  of  coal  ex- 
ploration operations  within  the  permit 
area  in  Section  743.4,  and  (3)  explora- 
tion performance  standards  set  forth 
in  Section  744.11. 

The  basis  of  the  challenge  is  the 
contention  that  the  Office  has  no  au- 
thority for  coal  exploration  under  the 
Act  because  Section  512(e)  of  the  Act 
provides  that  "coal  exploration  on 
Federal  lands  shall  be  governed  by 
Section  4  of  the  Federal  Coal  Leasing 
AraendmenU  Act  of  1975  (90  SUt. 
1085)."  and.  therefore.  Congress  in- 
tended that  coal  exploration  continue 
to  be  governed  by  the  Federal  Coal 
Leasing  Amendments  Act  and  would 
not  be  affected  by  the  Surface  Mining 
Act. 

The  Office  has  carefully  considered 
the  argument  presented  and  has  con- 
cluded that  It  does  have  authority  to 
regulate  coal  exploration  operations 
which  are  conducted  within  the 
permit  area  and  that  the  commenters 
have  misconstrued  the  Intent  of  Con- 
gress in  enacting  Section  512(e)  of  the 
Act. 


Section  512  of  the  Act  provides  that 
SUte  and  Federal  programs  must  in- 
clude a  requirement  that  coal  explora- 
tion operations  be  conducted  in  ac- 
cordance with  exploration  regulations 
Issued  by  the  regulatory  authority.  It 
requires  that  such  regulations  include 
the  requirement  that  persons  intend- 
ing to  conduct  coal  exploration  file  an 
advance  notice  with  the  regulatory  au- 
thority and  provisions  requiring  recla- 
mation in  accordance  with  the  per- 
formance standards  in  Section  515  of 
the  Act.  Without  the  addition  of  Sec- 
tion 512(().  coal  exploration  oper- 
ations on  Federal  lands  would  be  gov- 
erned by  the  procedure  for  authoriza- 
tion to  conduct  coal  exploration  in 
Section  512(a). 

The  legislative  history  of  H.R.  2.  the 
bill  which  became  Public  Law  95-87. 
shows  that  Parargaph  (e)  was  added 
by  the  House  Interior  Committee  on 
Interior  and  Insular  Affairs  (see 
House  Report  95-218,  94th  Cong.,  1st 
Sess.  p.  66).  Although  the  Committee 
Report  does  not  sUte  the  reason  for 
the  addition,  the  Office  believes  that 
the  most  logical  reason  is  that  the 
Committee  realized  that  by  enactment 
of  Section  4  of  the  Federal  Coal  Leas- 
ing Amendments  Act  of  August  4, 
1967.  (90  SUt.  1085;  30  U.S.C.  201(b)) 
the  Congress  had  already  authorized 
the  Secretary  of  the  Interior  to  re- 
quire that  coal  exploration  on  any 
land  subject  to  the  Mineral  Leasing 
Act  shall  t>e  conducted  pursuant  to 
coal  exploration  licenses  and  unless 
Paragraph  (e)  was  added  to  Section 
512  its  procedural  provisions  would  be 
in  conflict  with  the  Mineral  Leasing 
Act  coal  licensing  provisions. 

The  commenter's  argument  that 
coal  exploration  on  Federal  lands  is 
controlled  by  the  Mineral  Leasing  Act 
and  not  the  Surface  Mining  Act  over- 
looks the  important  fact  that  Section 
4  of  the  Coal  Leasing  Amendments 
Act  specifically  provides  that  coal  ex- 
ploration licenses  may  not  be  issued 
on  any  lands  on  which  a  coal  lease  has 
been  issued.  Thus.  Section  4  of  the 
Coal  Leasing  Amendments  Act  does 
not  regulate  coal  exploration  oper- 
ations which  take  place  within  the 
permit  area  on  leased  lands.  There  are 
no  other  Federal  laws  regulating  such 
operations.  Consequently,  if  the  com- 
menter's argument  is  accepted  it  fol- 
lows that  Congress  Intended  the  envi- 
ronmental protection  standards  of  the 
Act  not  to  apply  to  coal  exploration 
operations  within  a  permit  area.  The 
Office  believes  this  conclusion  is  im- 
rcasonable  in  light  of  the  findings  and 
sUtement  of  purposes  in  Sections  101 
and  102  of  the  Act. 

Accordingly,  the  Office  has  taken 
the  position  that  coal  exploration  ac- 
tivities on  Federal  lands  which  take 
place  as  an  incidental  part  of  the  con- 
duct of  mining  operations  within  the 
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permit  area  are  subject  to  regulation 
and  control  by  the  Office.  The  regula- 
tions have  been  carefully  drafted  to 
recognize  that  the  Director,  U.S.  Geo- 
logical Survey,  has  sole  responsibility 
for  supervising  coal  exploration  activi- 
ties conducted  outside  the  permit  area 
pursuant  to  coal  exploration  licenses. 

3.  Several  commenters  indicated 
that  the  language  "involving  Federal 
coal  interest,  regardless  of  surface 
ownership"  In  Section  740.2  is  without 
sUtutory  authority  and  is  Inconsistent 
with  Section  714  of  the  Act.  They  sug- 
gest deleting  this  language. 

In  reviewing  this  Section,  the  Office 
t>elleve8  the  language  is  consistent 
with  Section  701  of  the  Act  which  de- 
fines "Federal  lands"  as  meaning  any 
land,  including  mineral  Interests 
owned  by  the  United  SUtes.  The 
Office  also  believes  the  language  "re- 
gardless of  surface  ownership"  is  con- 
sistent with  Section  714  of  the  Act,  be- 
cause this  Section,  which  provides  for 
consuIUtion  with  surface  owners  re- 
garding proposals  to  lease  Federal  coal 
deposits,  addresses  preleasing  require- 
ments. That  Is.  before  the  Secretary 
may  issue  a  lease,  where  private  sur- 
face is  Involved,  the  Secretary  must 
first  have  the  surface  owners'  written 
consent.  Once  such  consent  is  obtained 
and  a  Federal  coal  lease  is  issued,  how- 
ever, all  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations are  subject  to  the  postlease  pro- 
visions of  Section  740.2,  regardless  of 
surface  ownership.  Nevertheless,  the 
Office  decided  to  modify  Section  740.2 
by  deleting  the  language  "coal  inter- 
ests regardless  of  surface  ownership," 
replacing  it  with  the  language  "lands, 
as  defined  in  Section  700.5.  This  revi- 
sion is  editorial  in  nature,  but  it  pro- 
vides greater  continuity  with  language 
in  the  Act  and  other  parts  of  the  regu- 
lations. 

4.  An  Issue  of  significant  interest  in 
Part  740  involves  the  definition  of 
Federal  lands  and  the  applicability  of 
the  reg\ilations  in  this  Subchapter 
when  Federal  surface  and  private  min- 
erals are  Involved.  Comments  allege 
that  the  regulations  are  Insufficiently 
clear  as  they  relate  to  the  applicability 
of  Parts  740-745  to  situations  involv- 
ing federal  surface/private  minerals. 
One  commenter  Indicates  that  Con- 
gress did  not  intend  to  Include  private 
minerals  under  Federal  surface  in  the 
definition  "Federal  lands." 

As  previously  Indicated,  Section  701 
of  the  Act  specificaUy  defines  Federal 
lands,  making  no  distinction  among 
various  combinations  of  surface-miner- 
al esUte  ownership;  l.e.,  whenever  the 
Federal  Government  owns  either  the 
surface,  the  minerals,  or  both,  It  is 
considered  Federal  lands.  The  Office 
could  not  find  any  support  for  a  com- 
menter's allegation  that  Congress  did 
not  intend  for  regulation  of  mining  op- 
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erations,  involving  private  coal  under 
Federal  surface,  imder  the  Federal 
lands  program.  Therefore,  the  Office 
did  not  accept  the  alternative  to  ex- 
clude the  combination  of  Federal  sur- 
face/private minerals  from  the  defini- 
tion, because  it  is  <5ontrary  to  the  defi- 
nition of  Federal  lands  as  provided  by 
Congress  In  Section  701  of  the  Act. 

9  740.4    Responsibilities. 

This  Section  sets  forth  responsibil- 
ities relating  to  the  review,  approval  or 
disapproval  of  cooperative  agreements, 
mining  plans,  permit  applications, 
bonds  and  insurance  and  for  esUbllsh- 
ing  responsibility  for  inspection  and 
enforcement  of  terms  and  conditions 
of  coal  exploration  permits  issued  pur- 
suant to  43  CFR  3507. 

1.  Section  740.4(d)  and  (h),  have 
been  re\'ised  to  reflect  the  separation 
of  mining  plan  functions  from  permit 
application  functions.  More  detailed 
analysis  of  this  revision  is  provided 
under  the  I*reamble  discussion  of  Sec- 
tion 741.12. 

A  commenter  suggested  that  the 
provisions  of  I*art  740  be  more  specifi- 
cally addressed  to  cultural  resources. 
Generally,  preservation  and  protection 
of  natural  and  cultural  resources  are 
contained  within  the  provisions  of  Sec- 
tion 740.2.  "Objectives,"  which  re- 
quires compliance  with  the  Act,  this 
Chapter,  and  all  other  applicable 
State  and  Federal  laws.  Further,  Sec- 
tion 740.4(d)  provides  additional  pro- 
tection of  cultural  and  historic  re- 
sources by  requiring  the  Director  to 
consult  with  and  obtain  the  consent  of 
the  authorized  officer  of  the  Federal 
surface  managing  agency,  with  respect 
to  special  requirements  relating  to  the 
protection  of  non-mineral  resources  of 
the  affected  area;  ctiltural  and  historic 
resources  are  contained  within  the 
context  of  non-mineral  resources.  The 
Office  does  not  believe  that  It  is  neces- 
sary to  single-out  ctiltural  resources  or 
any  other  natural  resources  In  the 
general  provisions  of  Part  740;  howev- 
er, to  strengthen  compliance  require- 
ments for  non-mineral  resources.  Sec- 
tion 740.4(d)  has  been  modified,  re- 
quiring the  Director  to  assure  operator 
compliance  with  special  requirements 
relating  to  the  protection  of  non-min- 
eral resources  in  affected  areas. 

Section  740.4(d)  sets  forth  general 
responsibilities  for  review  and  approv- 
al or  disapproval  of  permit  applica- 
tions for  surface  coal  mining  and  rec- 
lamation operations  on  Federal  lands. 

A  commenter  suggested  that  this 
provision  be  modified  to  clarify  the  re- 
quirement that  the  Secretary  follow 
permit  approval  procedures  as  speci- 
fied in  a  SUte  Federal  Cooperative 
Agreement,  where  such  agreement  is 
in  effect.  The  Office  considered  the  re- 
vision but  elected  not  to  accept  this  al- 
ternative, because  in  conducting  his 
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review,  the  Secretary  must  alao  take 
into  account  the  re<iuireinenta  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended,  the  National  Environmental 
Policy  Act  of  1968.  and  other  Federal 
laws.  Procedures  for  meeting  the  re- 
quhrments  of  these  Acts  will  not  be 
addressed  in  a  State-Federal  Coopera- 
tive Agreement.  Therefore,  require- 
ments of  these  acts  with  respect  to 
consultations  and  concurrence  of 
other  agencies  which  have  responsibil- 
ities for  administering  these  laws  must 
be  included  In  the  Office's  regulations. 

2.  Sections  740.4(d)  and  (f)  require 
the  consent  or  concurrence  of  the  au- 
thorized officer  of  the  Surface  Manag- 
ing Agency  relating  to  special  require- 
ments and  bonding.  Comments  indi- 
cated objection  to  this  requirement, 
stating  it  is  contrary  to  Sections 
201(c)(8)  and  (cK12)  of  the  Act.  These 
Sections,  allege  commenters.  require 
only  consultation  and  cooperation 
with  other  agencies. 

The  Office  considered  deleting  the 
consent  provision  but  rejected  the  al- 
ternative. Justification  for  the  rejec- 
tion is  embodied  in  the  Preamble  to 
the  proposed  rules,  which  indicates 
that  the  consent  provision  for  special 
requirements  relating  to  the  protec- 
tion of  natural  resources  is  required  by 
Section  8  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1975  (30  U.S.C. 
207(7)).  This  Section  sUtes  in  part 
that  "where  the  land  involved  is  under 
the  surface  jurisdiction  of  another 
Federal  agency,  that  other  agency 
must  consent  to  the  terms  of  such  ap- 
proval." The  Office  and  the  Secretary 
cannot  neglect  compliance  with  the  re- 
quirement of  Federal  law.  Further, 
the  Office  believes  that  the  allegation 
that  the  consent  or  concurrence  provi- 
sions of  Paragraphs  740.4(d)  and  (f) 
are  contrary  to  Paragraphs  201(cK6) 
and  (c)(12)  is  unfounded;  paragraph 
201(c)(6)  addresses  consultation  re- 
quirements with  other  Federal  agen- 
cies having  expertise  in  the  control 
and  reclamation  of  surface  mining, 
and  Paragraph  (cK12)  deals  with  coop- 
eration with  other  Federal  agencies 
and  State  regulatory  authorities.  Nei- 
ther provision  prohibits  the  Director 
from  complying  with  other  statutory 
consent  or  conciurence  requirements, 
nor  do  they  restrict  the  Director  from 
establishing  internal  requirements  for 
consent  l>etween  the  0.fflce  and  other 
Federal  agencies. 

9  740.5     Deflnitioiu. 

1.  One  commenter  suggested  that 
the  definition  of  "authorized  State 
regxilatory  authority"  in  Section  740.5 
should  be  expanded  to  recognize  State 
separation  of  authority  over  explora- 
tioD  and  mining  activities;  in  effect, 
the  regulations  should  permit  recogni- 
tion of  more  than  one  State  regulatory 
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authority.  This  concept  was  not  adopt- 
ed by  the  Office. 

The  Intent  and  purpose  of  requiring 
a  State  to  designate  the  State  regula- 
tory authority  is  to  have  a  single  con- 
tact point  at  the  State  level  for  the 
Office.  This  win  help  avoid  any  misun- 
derstanding and  confusion  among  the 
public,  the  Office  and  the  State  in  the 
administration  of  the  Act  and  regula- 
tions promulgated  thereunder.  This 
position  is  also  consistent  with  Section 
701(26)  of  the  Act  whkh  defines 
"State  regulatory  authority"  as  "the 
department  or  ageixry  in  each  State 
which  has  primary  responsibility  at 
the  State  level  for  administering  the 
Act."  This  definition  Implies  that  only 
one  department  or  agency  is  to  have 
lead  responsibility,  and  it  ii  the  posi- 
tion of  the  Office  that  each  State  has 
the  responsibility  to  Identify  a  single 
authorized  regulatory  authority 
within  the  State  government.  This 
does  not  preclude  the  regulatory  au- 
thority from  entering  Into  arrange- 
ments with  other  State  agencies  for 
the  performance  of  specific  tasks.  See 
alao  the  Preamble  dlacuasion  of  the 
term  "state  regulatory  authority"  in 
Section  700.5. 

2.  Section  740.5  of  the  proposed 
niles  contained  separate  definitions 
for  "lease  terms  and  conditions"  and 
"lease  stipulations."  Several  comments 
questioned  the  need  for  the  two  terms. 
As  suggested  by  comments,  the  text  of 
Parts  740-745  was  reviewed  to  ascer- 
tain the  need  for  separate  definitions. 
This  review  indicated  that  "lease 
terms  and  conditions"  and  "lease  stip- 
ulations" were  always  used  in  the  con- 
text of  terms,  conditions,  and  stipula- 
tions of  a  lease.  After  reviewing  the 
rctulations.  the  Office  elected  to  com- 
bine the  two  def'mitions. 

3.  Several  commenters  objected  to 
language  in  Section  740.5  which  re- 
quires the  State  regulatory  authority 
to  enforce  Federal  laws  and  regula- 
tions. States  indicate  they  have  no 
such  authority  except  for  that  author- 
ized by  the  Mineral  Leasing  Act  of 
1920.  as  amended  and  the  Act. 

The  Office  considered  the  alterna- 
tive of  deleting  or  adding  language 
which  would  preclude  States  from  en- 
forcing terms,  conditions,  and  stipula- 
tions based  on  Federal  law,  other  than 
the  Mineral  Leasing  Act  and  the  Act. 
This  alternative,  however,  was  not  ac- 
cepted because  adopting  it  would  pro- 
hibit the  Secretary  from  fully  adminis- 
tering his  responsibilities  under  the 
Endangered  Species  Act.  the  Historic 
Preaenration  Act,  and  other  Federal 
laws.  The  Director  has  the  option  to 
negotiate,  within  his  authority,  the 
extent  to  which  he  will  delegate  re- 
sponsibility to  a  State. 

4.  Conunenters  suggested  that  the 
reclanuition  plan  provision  be  ex- 
cliided  from  the  Section  740.5  defini- 


tion of  "lAlning  Plan."  As  written,  the 
commenters  suggest  that  aggregation 
of  different  functions  under  a  single 
term  will  lead  to  confusion.  For  this 
reascm.  they  suggest  restricting  the 
term  "Mining  Plan"  to  the  commonly 
understood  mining  plan  reviewed  by 
the  U.S.  Geological  Survey. 

As  indicated  in  the  Preamble  to  the 
proposed  rules,  the  term  "Mining 
Plan."  as  defined  by  the  Office  is  in- 
tended to  reflect  the  fact  that  both 
the  Mineral  Leasing  Act  of  1920.  as 
amended,  and  the  Act  require  a  recla- 
mation and  operation  plaj\to  be  filed, 
and  that  surface  coal  mining  and  rec- 
lamation may  not  be  conducted  unless 
a  mining  plan  has  been  approved  by 
the  Secretary  (30  U.S.C.  207(c)  and  30 
U.S.C.  1273).  Therefore,  the  term 
"Mining  Plan,"  as  defined  In  Section 
740.5.  most  Include  the  requirements 
of  both  the  Mineral  Leasing  Act  and 
the  Act.  Such  data  and  information  is 
essential  to  the  Secretary's  review  and 
approval  or  disapproval  of  the  Mining 
F^an  and  the  subsequent  issuance  of  a 
permit  by  the  Director.  For  these  rea- 
sons the  Office  elected  not  to  accept 
the  conunenter's  suggestion. 

5.  One  conunenter  indicated  that  the 
definition  of  "operator"  was  ambigu- 
ous, suggesting  that  it  be  revised  to  re- 
flect that  an  operator  could  involve  an 
"entity,  including  any  Independent 
contractor."  Review  of  the  regulations 
revealed  that  the  definition  of  opera- 
tor In  Section  740.5  is  unnecessary, 
since  it  is  a  duplication  of  that  con- 
tained in  Section  701.5.  The  term  has 
been  deleted  from  Section  740.5.  The 
commenter's  suggested  revision  is  also 
unnecessary  since  the  term  "person." 
as  used  in  the  definition  of  operator  in 
Section  701.5.  is  defined  In  Section 
700.5.  and  it  Includes  the  alternative 
lang\iage  recommended  by  the  com- 
menter. 
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Authority  for  this  Part  is  contained 
in  Sees.  102.  201.  50«.  507.  508.  509. 
510.  511.  513.  514.  515.  516.  517,  522. 
523.  527.  701  and  711.  Pub.  L.  95-87.  91 
Stat.  448.  449.  473.  474.  478.  479.  480. 
483,  484.  485.  48«.  495.  498,  507,  510. 
513.  516  and  523.  (30  U.S.C.  1202.  1211. 
1256.  1257.  1258.  1259.  1260.  1261.  1203, 
1264.  1366.  1266.  1367,  1272,  1273,  1277. 
1291  and  1301);  and  41  SUt.  437.  as 
amended  (30  U.S.C.  181  et.  seq.). 

Part  741  provides  for  application,  re- 
vision, reneaal  and  cancellation  of 
permits  to  conduct  surface  coal  mining 
operations  on  Federal  lands.  Its  pur- 
pose is  also  to  ensure  that  surface  coal 
mining  and  retlamatlon  operations  on 
Federal  lands  are  conducted  only  after 
the  Department  has  determined  that 
reclamation  as  required  by  the  Act  is 
feasible. 


Some  cpmmenters  objected  to  inclu- 
sion of  the  permit  application  require- 
ments arguing  that  much  of  the  infor- 
mation required  to  be  contained  In 
permit  applications  for  mines  involv- 
ing federally-leased  coal  was  duplica- 
tive of  requirements  for  obtaining 
Federal  leases.  The  Office  made  no 
changes  in  the  regulations  in  that 
regard,  for  several  reasons.  First,  the 
Act  establishes  an  independent  regula- 
tory scheme  for  coal  mining  from  that 
under  the  Federal  Coal  Leasing 
Amendments  Act.  Under  the  Act. 
permit  applications  must  be  made 
available  to  the  public  at  public  offices 
near  the  locality  of  mining.  Informa- 
tion merely  in  Department  of  Interior 
files  on  a  Federal  coal  lease  would  not 
meet  the  requirements  of  the  Act. 
Second,  where  a  cooperative  agree- 
ment exists  under  30  CFR  Part  745. 
the  applicant  must  make  application 
information  available  in  an  organized 
fashion  to  the  State  regulatory  au- 
thority for  scrutiny  in  the  State  per- 
mitting process.  Third.  Federal  lease 
decisions  do  not  Include  much  of  the 
Information  needed  for  the  Act  per- 
mits. Finally,  lease  decisions  are  made 
a  substantial  period  of  time  before  the 
permit  application  process.  Thus,  lease 
information  may  not  be  sufficiently 
current  for  the  applicant  to  bear  its 
burden  of  proving  entitlement  to  a 
permit. 

{741.1    Scope. 

1.  Section  741.1  has  been  restruc- 
tured. Its  provisions  are  now  limited  to 
the  requirements  for  permits  to  con- 
duct siirface  coal  mining  and  reclEuna- 
tion  operations  on  Federal  lands.  A 
new  Section  741.2.  "Objectives."  has 
been  added  as  a  result  of  restructuring 
Section  741.1. 

S  741.4    ResponsibiliUes. 

1.  Section  741.4  sets  forth  the  gener- 
al obligations  under  which  siu-face 
coal  mining  and  reclamation  oper- 
ations may  be  conducted.  Commenters 
suggested  adding  provisions  in  this 
Part  requiring  the  regulatory  authori- 
ty to  notify  an  applicant  within  90 
days  if  a  permit  application  to  conduct 
surface  coal  mining  and  reclamation 
operations  is  complete.  Commenters 
indicate  that  It  Is  important  to  know  if 
an  application  Is  deemed  complete  if 
an  applicant  is  to  continue  operating 
\inder  an  approved  mining  plan 
beyond  the  time  existing  operations 
are  to  have  approved  permits  under 
the  permanent  regulatory  program. 
They  further  contend  that  when  faced 
with  the  possibility  of  having  to  devel- 
op Information  for  permit  applica- 
tions, time  is  often  of  essence  to  the 
applicant. 

Alternatives  to  the  notification 
issue,  analyzed  by  the  Office,  included 
the  90-day  notification  period  sugge^t- 
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ed  and  the  alternative  to  treat  the  no- 
tification process  as  a  procedural  Item 
within  Offi(»  manuals  and  directives. 

The  first  alternative,  although  it 
would  provide  a  fixed  time  limit,  is  not 
reasonable  because  It  would  create  the 
possibility  that  permit  applications 
could  be  considered  approved  by  de- 
fault, if  for  some  reason  the  Office 
could  not  respond  within  the  90-day 
time  limit.  For  example,  delays  caused 
by  excessive  workload,  staffing  prob- 
lems, or  preparation  or  publishing  of 
an  environmental  impact  statement 
could  exceed  the  90-day  period,  there- 
by causing  approval  by  default.  This 
would  place  the  Secretary  In  a  tenuous 
situation  of  possible  violation  of  his  re- 
sponsibility to  approve  mining  plans 
under  the  Mineral  Leasing  Act  of  1920, 
as  amended.  This  alternative  was. 
therefore,  determined  unacceptable. 

In  resolving  the  "notification  of 
completeness"  issue,  the  Office  deter- 
mined that  the  provisions  of  Sections 
741.4(a)  and  740.4(a)  adequately  coyer 
the  Office's  and  the  Secretary's  re- 
sponsibilities for  reviewing  and  ap- 
proving or  disapproving  permit  appli- 
cations and  mining  plans.  In  -the  Of- 
fice's judgement,  any  additional  8i>e- 
clflc  requirements  relating  to  the  "no- 
tification of  completeness"  Issue  are 
procedural  and  are  best  handled  in  the 
manner  of  developing  Office  manuals 
and  directives. 

2.  Several  commenters  suggested 
that  States  be  given  sole  responsibility 
for  review  and  approval  of  permits. 
They  alleged  that  Section  741.4(b). 
which  requires  Joint  review  of  the  au- 
thorized State  regulatory  authority 
and  the  Director  perpetuates  "dual- 
ity" of  administration  when  State-Fed- 
eral Cooperative  Agreements  are  in 
effect. 

The  Office  explored  three  alterna- 
tives to  the  proposed  rules,  ranging 
from  deletion  of  the  Section  741.4(b) 
entirely  to  giving  States  full  authority 
to  approve  permits.  Neither  of  these 
alternatives  was  determined  to  be  ac- 
ceptable. Deleting  Section  741.4(b)  en- 
tirely would  leave  the  States  and  the 
public  uninformed  on  Important  pro- 
cedural items.  Giving  the  States  sole 
authority  to  approve  permits  was  also 
unacceptable  as  it  Is  not  a  legal  alter- 
native because  of  the  interrelationship 
between  permits  and  mining  plans. 
Section  523(c)  of  the  Act  specifically 
prohibits  the  Secretary  from  delegat- 
ing his  responsibility  to  approve 
mining  plans  to  the  States;  permits 
may  not  be  approved  until  the  Secre- 
tary has  approved  a  mining  plan. 
Thus,  there  is  no  legal  basis  for  dele- 
gating sole  responsibility  to  the  State 
to  approve  mining  plans. 

3.  Section  741.4(c)  sets  forth  the  col- 
lective responsibilities  of  the  mining 
supervisors,  the  authorized  officer  of 
the  surface   managing   agencies,   and 
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the  Regional  Director  as  they  relate  to 
formulation  of  special  requirements  to 
be  Included  In  mdnlng  and  reclamation 
plans.  One  commenter  suggested  that 
the  language  of  this  Section  be  revised 
to  indicate  that  the  mining  supervisor, 
in  consultation  with  the  authorized  of- 
ficer and  the  Regional  Director, 
should  formulate  special  require- 
ments. Such  revision,  however,  infers 
that  the  mining  supervisor  has  the 
lead  responsibility  in  developing  spe- 
cial requirements  across  a  broad  area 
of  mining  and  reclamation  operations. 
This  is  contrary  to  the  Intent  of  this 
Section  and  to  the  legal  authorities, 
e.g..  the  Mineral  Leasing  Act  of  1920, 
as  amended  and  the  Act,  governing 
the  functional  responsibilities  for  coal 
leasing,  mining,  and  reclamation  oper- 
ations. 

4.  Another  commenter  suggested 
that  Section  741.4(c)  should  be  rewrit- 
ten to  specifically  describe  the  U.S. 
Geological  Survey  (USGS)  responsibil- 
ity for  review  and  reconunendlng  ap- 
proval of  a  mining  plan  imder  30  CFR 
211.  This  alternative  was  not  accepted 
by  the  Office.  It  Is  contrary  to  the 
Intent  of  Section  741.4(c),  which  is 
merely  specifying  that  certain  authori- 
ties, collectively,  are  responsible  for 
formulating  special  requirements  for  a 
broad  area  of  mining  and  reclaoaation 
operations.  Further,  the  Office  be- 
lieves that  USGS  responsibilities,  as 
they  relate  to  mining  and  operations 
plans,  are  adequately  covered  in  Sec- 
tion 740.4(h).  This  Section  specifically 
points  out  that  review  of  the  mining 
and  operations  plan  section  of  the 
mining  plan  is  the  responsibility  of  the 
USGS. 

5.  A  new  paragraph  (d)  has  been 
added  to  Section  741.4  to  reflect  the 
separation  of  perpiit  approval  func- 
tions from  the  mining  plan  function. 
F^irther  analyses  of  this  regulatory 
change  may  be  found  in  the  Preamble 
discussion  for  Section  741.12. 

S  741.11     General  Obligatioiu. 

1.  Section  741.11.  "General  Obliga- 
tions," has  been  revised  and  renum- 
bered. Paragraphs  (a),  (a)(i),  (aXil),  (b) 
and  (c)  have  been  renumbered  (cXl), 
(cK2).  (b),  (d)  and  (e).  respectively. 
New  Paragraphs  (a),  (1)  and  (2)  have 
been  added. 

2.  Section  741.11(a)  and  (aXi)  of  the 
proposed  rules  (741.11(cXl)  and 
741.11(cX2)  as  renumbered)  describe 
permit  requirements  for  operators 
who  are  conducting  or  who  Intend  to 
conduct  surface  coal  mining  oper- 
ations on  Federal  lands.  Numerous 
commenters  objected  to  the  require- 
ment that  an  application  for  a  permit 
be  filed  within  .two  months  after  the 
effective  date  of  the  final  regulations, 
specifying  that  this  is  an  unreasonably 
short  time-period.  Commenters  gener- 
ally argued  that  a  two  month  time- 
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frame  was  totally  Inadequate  for  gath- 
ering of  certain  environmental  data, 
because  certain  permit  requirements 
tn  Part  779,  780.  782.  and  783  would  re- 
quire up  to  one  year  or  more  for  data 
to  be  collected. 

In  resolving  the  issue  of  when  a  F>ed- 
eral  lands  program  should  become  ef- 
fective, the  Office  examined  three  al- 
ternatives. One  would  require  permit 
filing  consistent  with  the  require- 
ments of  a  State  or  Federal  program 
once  such  a  program  is  Implemented. 
The  Office  rejected  this  alternative 
since  Section  523(a)  explicitly  directs 
the  Secretary  to  promulgate  and  Im- 
plement a  Federal  lands  program 
within  one  year  of  enactment  of  the 
Act.  Delaying  the  Implementation  of 
Federal  lands  program  to  coincide 
with  the  provisions  of  Sections  503(a) 
and  504(a)  of  the  Act  is  legaUy  unac- 
ceptable, as  the  maximum  time  limit 
for  Implementing  the  Federal  lands 
program  would  extend  far  beyond  the 
12-month  time  period  Intended  by 
Congress. 

A  second  alternative  analyzed  by  the 
Office  would  require  making  the  per- 
manent program  performance  stand- 
ards of  Subchapter  K  applicable  upon 
the  effective  date  of  the  regulations, 
followed  by  a  complete  permit  applica- 
tion filing  within  one  year  of  the  ef- 
fective date.  This  alternative  would 
follow  the  precedent  of  the  initial  pro- 
gram regulations  which  made  initial 
performance  standards  applicable  to 
all  lands  on  and  after  the  effective 
date  of  the  regulations  on  lands  from 
which  the  coal  had  not  been  removed 
(30  CFR  710.11(d)).  Under  the  consid- 
ered alternative,  this  concept  would  be 
extended  by  requiring  compliance 
with  the  final  performance  standards 
upon  effective  date  of  the  regulations. 
At  the  same  lime,  operators  would  be 
given  up  to  12-months  from  the  effec- 
tive date  of  the  regulations  to  collect 
certain  field  data  required  under  Parts 
779.  780.  782  and  783.  which  is  neces- 
sary for  filing  a  complete  permit  appli- 
cation pursuant  to  Section  741.13.  This 
alternative,  the  Office  believes,  would 
fulfill  the  mandate  of  Congress  to  pro- 
mulgate and  implement  a  Federal 
lands  program  within  the  time  period 
specified  in  Section  523(a)  of  the  Act. 
It  also  would  provide  sufficient  lead- 
time  for  the  operator  to  gather  neces- 
sary data  for  the  permit  application 
and  subsequent  review,  approval  or 
disapproval  by  the  Secretary. 

Although  the  secotui  alternative 
would  lulequately  cover  all  areas  of 
concern  expressed  by  the  commentcrs. 
the  Office  rejected  this  alternative  be- 
cause  it  Is  not  sufficiently  responsive 
to  the  various  existing  or  potential 
mining  operations  and  situations.  In- 
stead, the  Office  adopted  a  third  alter- 
native which,  by  adding  a  new  section. 
requires  each  operator  having  an  ap- 
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proved  mining  plan  to  comply  with 
the  permanent  performance  standards 
of  Subchapter  K  six  months  after  the 
effective  date  of  the  refulattaoa.  How- 
ever, where  performance  itfldTds  re- 
quire modification  of  an  approved 
mining  plan,  as  determined  by  the  reg- 
ulatory authority,  the  time  for  compli- 
ance may  be  extended  up  to  12  months 
from  the  effective  date  of  the  final 
rules.  This  alternative,  the  Office  be- 
lieves, provides  the  flexibility  to  en- 
force compliance  of  specific  perform- 
ance standards  on  a  case-by-case  basis 
while  maintaining  the  rapid  Imple- 
mentati<»i  schedule  Intended  by  Con- 
gress In  Section  523<a)  of  the  Act.  A 
full  permit  application  will  t>e  required 
two  months  after  a  State  or  Federal 
program  is  Implemented  for  the  State 
in  which  the  operation  is  located.  This 
win  provide  adequate  time  for  collec- 
tion and  analysis  of  all  required  data. 
It  will  also  assure  that  the  operator  is 
not  required  to  apply  for  a  Federal 
permit  on  one  schedule,  followed 
within  a  few  months  by  an  application 
for  a  permit  under  a  State-Federal  co- 
operative agreemeitt  which  requires 
the  operator  to  obtain  a  State  permit. 

For  a  discussion  of  the  regulation  of 
existing  structures  on  Federal  lands, 
see  the  Preamble  to  30  CFR  701.11. 

3.  Section  741.1  KaKIi)  of  the  pro- 
posed rules  (Section  741.11(b)  as  re- 
numbered) specified  that  wherever 
surface  coal  mining  operations  involve 
both  Federal  and  private  lands,  the 
operations  on  private  lands  must  t>e 
conducted  in  accordance  with  the  re- 
quirements of  Part  741.  The  intent  of 
this  Paragraph  is  to  afford  protection 
of  Federal  lands  from  surface  coed 
mining  activities  on  private  lands, 
where  such  operations  involve  both 
Federal  and  private  ownerships.  These 
provisions  were  challenged  by  numer- 
ous commenters  who  contended  that 
the  operating  requirements  Imposed 
by  the  Office  exceeded  the  authority 
granted  under  the  Act. 

The  Office  analyzed  several  alterna- 
tives to  the  proposed  rules  In  Section 
741.11(aXll).  Deleting  the  requirement 
entirely  was  determined  unacceptable 
since  publicly  owned  lands  would  not 
be  adequately  protected.  Therefore, 
this  alternative  would  be  in  violation 
of  Section  102  (a)  through  (e)  of  the 
Act.  A  second  alternative  would  be  to 
add  a  proviso  which  limited  or  con- 
strained the  applicability  of  this  Sec- 
tion to  only  those  situations  where  the 
private  lands  comprised  a  relatively 
small  part  of  the  mine  plan  and  when 
the  State  conciured  with  such  action. 
This  alternative  was  also  rejected  by 
the  Office  since  it  fails  to  provide  pro- 
tection for  6perations  involving  Feder- 
al lands  where  they  comprise  less  than 
'major  portion  of  the  mine  plan. 

A  third  alternative  considered  would 
require  a  single  permit  for  operations 


involving  both  Federal  and  non-Peder- 
al  lands.  This  concept  allows  an  oper- 
ation to  be  reviewed  as  a  complete 
unit.  The  single  permit  option,  howev- 
er, would  require  a  Federal  program  or 
a  State  program  and  a  State- Federal 
Cooperative  Agreement  under  an  ap- 
proved State  program  to  be  operation- 
al. Since  it  was  concluded  that  the 
Secretary  has  no  authority  to  Impose 
Federal  lands  program  requirements 
on  non-Federal  lands  this  alternative 
was  not  acceptable. 

The  Office  explored  a  fourth  alter- 
native to  the  proposed  provisions  of 
Section  741.11(a)<U).  This  alternative 
would  authorize  surface  coal  mining 
operations  on  Federal  lands,  provided 
contiguous  operations  on  intermingled 
private  lands  did  not  adversely  impact 
the  adjacent  Federal  lands.  This  alter- 
native provides  the  necessary  protec- 
tion for  Federal  lands  while  maintain- 
ing the  right  of  the  State  to  adminis- 
ter surface  coal  mining  and  reclama- 
tion operations  on  private  and  State 
lands.  This  alternative  was  rejected. 
howe\'er.  since  protection  of  Federal 
lands  would  be  totally  dependent  upon 
State  actions  on  private  lands  and  the 
degree  of  cooperation  between  the 
Office  and  the  State,  particularly  in 
States  that  do  not  have  State-Federal 
Cooperative  Agreements. 

A  fifth  alternative  analyzed  by  the 
Office  would  require,  as  a  condition  of 
departmental  approval  to  begin  or 
continue  operations  on  Federal  lands, 
operations  on  intermingled  non-Feder- 
al lands  to  be  condxjcted  In  a  manner 
which  will  not  preclude  compliance 
with  the  performance  standards  In 
SutKhapter  K  on  Federal  lands.  While 
affording  the  desired  protection  for 
Federal  lands,  this  alternative  permits 
States  to  enforce  fully  environmental 
protection  standards  required  by  the 
Act  on  operations  conducted  on  pri- 
vate lands.  This  sdtemative  was  deter- 
mined the  most  acceptable  of  those 
analyzed  and  was.  therefore,  adopted 
by  the  Office. 

4.  SecUon  741.1  l(bK2)  of  the  pro- 
posed rules  (Section  741.11(dX2)  as  re- 
numbered) specified  that  an  operator 
could  conduct  surface  coal  mining  and 
reclamiOion  activities  t>eyond  the  date 
for  filing  a  permit  application,  as  re- 
quired, in  Section  741.11(a),  provided 
the  Office  has  not  yet  rendered  an  ini- 
tial decision  with  respect  to  an  appli- 
cation. Several  commenters  allege  that 
the  term  **ir.itial  decision"  is  vag\ie 
and  that  an  operator  who  has  submit- 
ted a  complete  permit  application 
should  t)e  permitted  to  continue  oper- 
ations until  the  Secretary  has  ren- 
dered a  final  or  appealable  decision,  if 
necessary,  on  a  permit  application. 

The  Office  has  reviewed  the  provi- 
sions of  Section  741.11(bX2).  To  clari- 
fy the  meaning  of  this  term,  this  Sec- 
tion  has.   therefore,   been   revised   to 


specify  that  operations  may  continue 
to  be  conducted  until  the  Director  (in 
lieu  of  the  Secretary)  has  rendered  a 
final  decision  with  respect  to  the 
permit  application  pursuant  to  the 
procedures  In  Sections  741.21(a)  (4)  or 
(5).  This  revision  reflects  the  changes 
in  approval  of  mining  plan  and  permit 
^plications  in  Section  741.12.  It  also 
is  closely  related  to  the  provisions  of 
Section  741.21(5).  which  provide  for 
applicant  appeals  of  final  decisions 
made  by  the  Director. 

1741.13    Relation    of    Permit    to    Biining 
Plan. 

1.  Section  741.12(a)  of  the  proposed 
rules  (Section  741.13(a)  as  renum- 
bered) provides  guidance  for  submit- 
ting permit  applications,  including 
permit  fees,  copies  required,  and  appli- 
cation contents.  Several  commenters 
objected  to  the  proposed  provisions  of 
Section  741.12(a)  which  stated  that, 
"the  amount  of  the  fee  shall  be  deter- 
mined by  a  fee  table  published  by  the 
Director."  They  assert  that  the  regvila- 
tory  authority  should  have  much 
greater  flexibility  in  establishing  filing 
fees,  citing  as  authority  Section  507(a) 
of  the  Act  which  states,  ".  .  .  the 
permit  fee  may  be  less  than  but  shall 
not  exceed  the  actual  or  anticipated 
cost  of  reviewing,  administering,  and 
enforcing  such  permit  issued  pursuant 
to  a  State  or  Federal  program."  Com- 
menters allegations  are  further  sup- 
ported by  the  Senate  Committee 
Report  (95-128),  page  75,  which  ad- 
dresses this  Issue  by  stating:  "The 
Committee,  however,  intends  to  allow 
the  regulatory  authority  complete  lati- 
tude to  set  the  fee  at  a  nominal  rate  if 
it  so  desires.  .  .  ." 

The  Office  concurs  that  Congress  In- 
tended to  provide  the  regulatory  au- 
thority with  flexibility  in  setting 
permit  application  fees.  Section 
741.13(a)  has,  therefore,  been  revised 
to  provide  that  the  permit  fee  shall 
not  exceed  the  actual  or  anticipated 
administrative  costs  of  reviewing,  ad- 
ministering and  enforcing  the  applica- 
tion. Further,  the  amount  of  the  fee 
may  t>e  determined  by  either  using  a 
fee  schedule  published  by  the  Direc- 
tor, or  as  determined  pursuant  to  a 
State-Federal  Cooperative  Agreement. 
In  adopting  this  alternative,  the 
Office  believes  that  the  regulations 
are  fully  responsive  to  the  Intent  of 
Congress  to  provide  flexibility  in  es- 
tablishing filing  fees. 

2.  Section  741.12(c)  of  the  proposed 
rules  (Section  741.13(c)  as  renum- 
bered) outlines  the  content  require- 
ments of  applications  Including:  the 
reclamation  and  operation  plans  re- 
quired by  30  CFR  780  and  30  CFR  784; 
the  legal,  financial,  compliance  and  re- 
lated information  required  by  30  CFR 
778  and  30  CFR  782.  as  appropriate; 
and  the  environmental  resource  data 
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required  by  30  CFR  779  or  30  CFR 
783,  as  appropriate. 

One  commenter  suggested  that  Sec- 
tion 741.12(c)  require  only  a  permit  re- 
vision rather  than  an  entire  permit  ap- 
plication for  the  Initial  permit  under 
the  Federal  lands  program.  This  proc- 
ess, as  suggested,  would  Include  filing 
copies  of  all  existing  State  permits  and 
revisions  and  requiring  only  such  addi- 
tional material  as  required  at  the  time 
of  filing  under  Office  regulations. 

In  reviewing  Sections  506,  507,  and 
508  of  the  Act,  the  Office  believes  that 
Congress  clearly  intended  for  permit 
applications  pursuant  to  an  approved 
State  program  or  a  Federal  program 
be  complete  in  all  respects.  The  re- 
quirement that  all  operators  file  a  new 
and  complete  permit  application  Is 
found  in  Section  506(a)  which  states, 
"No  person  shall  engage  in  or  carry 
out  on  lands  within  a  State  any  sur- 
face coal  mining  operations  unless 
such  person  has  first  obtained  a 
permit  Issued  by  such  State  pursuant 
to  an  approved  State  program  or  by 
the  Secretary  pursuant  to  a  Federal 
program  .  .  ."  with  exception  for  con- 
tinued operations  pending  the  initial 
administrative  decision.  The  Office  be- 
lieves that  Section  523(a)  of  the  Act, 
which  requires  that  the  Federal  lands 
program  Incorporates  "all  of  the  re- 
quirements of  this  Act"  requires  com- 
pliance with  Section  506  and  that  a 
new  permit  application  must  be  filed. 
Accordingly,  the  commenter's  recom- 
mendation was  not  accepted. 

3.  Section  741.12(c)(1)  of  the  pro- 
posed rules  specifically  stated  that  a 
permit  application  shall  be  submitted 
as  a  part  of  a  mining  plan.  One  com- 
menter alleged  that  Section 
741.12(cKl)  was  confusing,  since  it 
first  specified  that  a  permit  applica- 
tion is  part  of  a  mining  plan,  then  sub- 
sequently indicated  In  Section 
741.12(cK3)  that  the  mining  plan  is 
part  of  a  permit  application.  The  com- 
menter recommended  that  the  permit 
application  functions  be  separated 
from  the  mining  plan  functions. 

The  Office  has  reviewed  the  permit 
application  requirements  of  the  pro- 
posed Section  741.12  rules  and  agrees 
with  the  commenter  that  this  Section 
was  confusing.  Consequently,  the 
Office  has  elected  to  adopt  the  com- 
menter's reconunendation  to  separate 
permit  application  functions  from  the 
operations  and  reclamation  plan  func- 
tion required  by  the  Mineral  Leasing 
Act  of  1920.  as  amended.  This  revision 
was  accomplished  by  adding  a  new 
Section  741.12  which  outlines  the  rela- 
tionship between  permits  and  mining 
plans,  as  defined  by  the  Office.  Sec- 
tion 741.12(cKl)  of  the  proposed  rules 
(Section  741.13(cKl)  as  renumbered) 
to  limit  the  contents  of  permit  applica- 
tions to  that  authorized  by  the  Act. 
This    specifically    excludes    proposed 
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rules,  Section  741.12(cKlKlv).  which 
required  submission  of  the  operation 
and  reclamation  plan  (mining  and  op- 
erations plan)  required  by  30  CFR  211. 

To  avoid  any  misunderstanding,  the 
Office  has  elected  to  provide  the  fol- 
lowing discussion  and  analysis  of  the 
Interdependent  relationship  of  the 
mining  permit  and  reclamation  plan 
requirements  of  the  Act  and  the  oper- 
ations and  reclamation  plan  provisions 
of  the  Mineral  Leasing  Act  of  1920.  as 
amended. 

Section  6  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  requires  that  an 
operations  and  reclamation  plan,  in- 
volving Federal  coal  leaseholds  must 
be  submitted  for  the  Secretary's  ap- 
proval. This  plan  is  prepared  In  detail 
and  shows  how  the  lessee  proposes  to 
meet  development,  production,  re- 
source recovery  and  protection,  dili- 
gence, and  maximum  economic  recov- 
ery requirements  of  the  Mineral  Leas- 
ing Act  as  amended.  The  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  does  not  supersede  the  Secre- 
tary's responsibility  to  approve  or  dis- 
approve operations  and  reclamation 
plans.  Its  only  impact  is  to  prohibit 
the  Secretary  from  delegating  such  re- 
sponsibility to  States.  Therefore,  the 
(Dffice  must  recognize  and  incorporate 
the  mandates  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  into  the  Fed- 
eral lands  program  required  by  the 
Act.  A  mining  permit  cannot  be  issued 
without  an  approved  operation  and 
reclamation  plan. 

As  previously  stated.  Section  523(a) 
of  the  Act  specifies  that  "the  Federal 
lands  program  shall,  at  a  minimum,  in- 
corporate all  of  tbe  requirements  of 
this  Act.  .  .  ."  Therefore,  the  Federal 
lands  progi-am  must  include  the 
permit  application  requirements  of 
Sections  506  and  507  of  the  Act  and 
the  reclamation  plan  requirements  of 
Section  508  of  the  Act.  Thus  it  be- 
comes apparent  that  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  are  governed  by  the  in- 
terrelated, dependent  requirements  of 
two  separate  laws.  That  Is,  a  surface 
coal  mining  and  reclamation  permit 
required  by  Section  506  of  the  Act 
cannot  be  Issued  unless  the  Secretary 
has  approved  an  operations  and  recla- 
mation (mining  and  operations)  plan 
required  by  the  Mineral  Leasing  Act  of 
1920,  as  amended.  Conversely,  an  ap- 
proved operations  and  reclamation 
plan  does  not  constitute  authority  to 
commence  surface  mining  and  recla- 
mation operations.  As  an  administra- 
tive procedure,  the  Office  has  elected 
to  combine  the  requirements  of  both 
Acts,  as  described.  Into  a  "mining 
plan."  as  defined  in  30  CFR  740.5. 

After  ftirther  consideration,  the 
Office  has  elected  to  adopt  administra- 
tive procedures  for  the  review  and  ap- 
proval   of    permit    applications    and 
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mining  pl&ns  which  differ  somewhat 
from  the  procedure^  tn  the  proposed 
rules.  Under  the  revised  procedures 
the  permit  application  and  the  mining 
plan  will  be  filed  with  the  appropriate 
Regional  Director,  who  will  review 
these  documents  to  determine  their 
completeness  and  compliance  with  ap- 
plicable laws  and  regulations,  and  con- 
duct the  consultations,  conferences 
and  public  hearings  required  by  Sub- 
chapter D  of  the  regxilations.  After 
the  Regional  Director  has  completed 
his  review  and  the  public  hearing  is 
held,  the  permit  application  and  the 
mining  plan  will  be  forwarded  to  the 
Director.  The  Director  will  review  the 
permit  application  and  the  Secretary 
will  review  the  mining  plan.  When  the 
Director  determines  the  permit  appli- 
cation is  in  order  he  will  inform  the 
Secretary  that  he  Is  pret>ared  to  ap- 
prove a  permlL  The  Director,  U.S. 
Geological  Survey,  will  review  the 
mining  and  operations  plan  required 
by  the  Mineral  Leasing  Act  of  1920.  as 
amended.  The  Director  will  issue  a 
permit  upon  notification  by  the  Secre- 
tary that  he  has  approved  the  mining 
plan. 

4.  The  purpose  of  Section 
741.12(cK2)  of  the  proposed  niles  (Sec- 
tion 741.13<cX2)  as  renumbered)  is  to 
notify  applicants,  seeking  authoriza- 
tion to  conduct  special  categories  of 
mining,  of  additional  Information  re- 
quirements applicable  to  special  cate- 
gories of  mining.  Commenters  found 
that  the  langujige  of  this  Section  was 
unclear  and  could  be  interpreted  as  a 
provision  to  submit  information  re- 
quired by  30  CFR  785  for  ail  special 
categories  of  mining  listed,  regardless 
of  applicability. 

In  reviewing  the  provisions  of  Sec- 
tion 741.12(cK2).  the  Office  concurs 
that  the  proposed  language  is  subject 
to  misinterpretation,  and  has  elected 
to  revise  this  provision  to  specify  that 
the  information  required  pertains  only 
to  the  special  category  or  categories  of . 
mining  proposed  by  the  applicant. 

i  741.13     Permit  applications. 

1.  Section  741.13(aXlKii)  (Section 
741.12(cKl)(lii)  as  proposed)  requires  a 
reclamation  and  operation  plan  meet- 
ing the  requirements  of  30  CFR  780  or 
30  CFR  784,  as  appropriate.  Addition- 
ally, these  provisions  also  require  In- 
formation relating  to  the  method  of 
mining,  the  mining  sequence,  and  the 
proposed  production  rate  for  the  life 
of  the  mine.  The  intent  and  purpose 
of  the  latter  requirement  is  to  provide 
the  Office  and  the  Secretary  with  data 
which  are  essential  In  identifying  and 
determining  the  magnitude  of  environ- 
mental impacts  and  whether  to  ap- 
prove or  disapprove  a  permit  applica- 
tion or  a  mining  plan. 

2.  One  commenter  indicated  that 
"production  rate   for  the  life  of  the 
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mine."  as  used  in  Section 
741.l2(cKlKlil)  of  the  proposed  rules 
(Section  741.13<c)(lXiii)  as  renum- 
bered) is  difficult  to  predict,  due  to 
contractual  changes,  manpower,  equip- 
ment, operating  costs,  etc  The  corn- 
men  ter  suggested  that  only  total  pro- 
posed production  be  required. 

The  Office  did  not  accept  the  com- 
menter's  alternative  language  because 
data  In  Section  741.13(cKIHiil)  as  re- 
numbered, relates  to  method  of 
mining,  the  mining  sequence,  and  the 
proposed  production  rate  for  the  life 
of  the  mine  as  required  by  30  CFR 
211.  However,  since  these  require- 
ments will  be  met  under  the  provisions 
of  30  CFR  211.  the  language  relating 
to  the  method  of  mining,  the  mining 
sequence,  and  the  proposed  produc- 
tion rate  for  the  life  of  the  mine  has 
been  deleted  from  Section 
741.13<cKlKlli)  to  avoid  redundancy. 

9  741.14     Bcquirementx    for    special    oper- 
ations. 

The  tKle  of  Section  741.13  (Section 
741.14  as  renumbered)  was  changed  to 
read  Retiuirement*  for  special  oper- 
ations in  response  to  commenters'  ob- 
jections to  an  additional  permit  for 
special  operations.  The  change  reflects 
the  Office's  intent  to  sdlow  special  op- 
erations to  be  included  in  permit  appli- 
cations. Also,  permit  application  Para- 
graphs (1).  (J)  and  it)  have  been  added 
to  Include  auger  raining,  coal  process- 
ing plants  and  support  facilities  and  in 
situ  coal  processing  activities  under 
this  Section. 

$741.17    Criteria  for   Permit  Approval  or 
DisapprovaL 

1.  Section  741.16  has  been  revised. 
Section  741.16(a)  is  renumbered  Sec- 
tion 741.17;  a  new  Paragraph  (a)  has 
been  added.  Section  741.16(a)  has  been 
deleted  and  its  provisions  included  in 
new  Section  741.22.  Proposed  Para- 
graphs (b)  and  (c)  of  Section  741.16 

-  have  t)een  combined  and  restructured, 
and  now  incorjjorate  the  proposed  re- 
quirements by  reference  under  new 
Paragraph  (b).  Section  741.16(e)  and 
741.16(f)  have  been  reniunbered  Sec- 
tion 741.17(c)  and  SccUon  74I.17(d}. 
respectively. 

2.  Section  741.16(e)  of  the  proposed 
rules  (Section  741.17(c)  as  renum- 
bered) specified  that  no  permit  involv- 
ing operations  on  Federal  lands  in  a 
State  having  an  approved  State-Feder- 
al Cooperative  Agreement  shall  be  ap- 
proved until  both  the  Director  and  the 
authorized  State  regtilatory  authority 
have  concurred  in  Issuance  of  the 
permit.  The  purpose  of  this  require- 
ment Is  to  provide  full  protection  for 
Federal  lands. 

Several  commenters  Indicated  that 
the  language  of  proposed  Section 
741.16<e)  should  be  revised  to  allow 
State   approval   oL  permits  on   lands 


within  the  permit  area  which  are  pri- 
vate or  State  lands.  Commenters  con- 
tend that  the  Secretary  has  no  author- 
ity to  control  development  on  private 
and  State  lands  If  a  State  program  has 
been  approved.  The  commenter  sug- 
gests that  without  the  recommended 
revision,  the  proposed  rules  language 
may  be  inconsistent  with  some  State- 
Federal  (Cooperative  Agreements. 

The  Office  does  not  believe  that  the 
requirements  of  Section  741_16(e)  pro- 
hibit a  State  from  taking  action  rni 
non-Federal  lands,  except  for  the  pro- 
visions of  Section  741.11(b)  which  re- 
quires Federal  permittees,  desiring  to 
conduct  operations  on  intermingled 
Federal  and  non-Federal  lands,  to  con- 
duct such  operations  in  a  manner 
which  does  not  preclude  compliance 
with  the  performance  standards  of 
Subchapter  K  on  Federal  lands.  Fur- 
ther, the  Office  believes  the  language 
of  Section  741.16(e)  is  consistent  with 
existing  practice.  The  Office,  there- 
fore, did  not  accept  the  commenters' 
alternative  language. 

3.  Two  commenters  objected  to  the 
proposed  Section  741.16(f)  which  re- 
quires that  a  permit  application  not  be 
approved  unless  it  is  demonstrated 
that  the  applicant  has  complied  with 
each  requirement  of  adl  other  applica- 
ble Federal  laws.  The  commenters  con- 
tend that  there  Is  no  statutory  Justifi- 
cation for  imposing  this  requirement 
on  the  applicant  and  the  procedure 
would  be  an  administrative  nightmare. 
They  recommend  deleting  the  para- 
graph In  lu  entirety. 

The  intent  of  Section  741.16(f)  was 
not  to  lmi>ose  unreasonable,  burden- 
some requirements  on  the  applicant. 
Rather,  this  Section  is  Intended  to 
insure  that  the  applicant  show  that  he 
has  complied  with  the  requirements  of 
applicable  Federal  laws.  Support  for 
the  Office's  position  is  contained  in 
Section  51  (Kb)  of  the  Act  which  re- 
quire that  a  permit  application  be 
complete  and  meet  all  requirements  of 
the  Act  and  the  State  or  Federal  pro- 
gram. Further,  the  Secretary  has  no 
legal  authority  to  exempt  an  operator 
from  compliance  with  other  existing 
laws  and  regulations.  Section  702(a)  of 
the  Act  specifically  states  that  it  does 
not  supersede,  amend,  modify,  or 
repeal  the  requirements  of  other  Fed- 
eral laws.  The  conunenter's  suggested 
alternative  to  delete  Section  741.16(f) 
was.  therefore,  not  accepted. 

S  741.19    Availability  of  information. 

1.  S<-ctIon  741.18(aKl)  of  the  pro- 
posed rules  (Section  741.19(aXl)  as  re- 
numbered) is  intended  to  delineate  be- 
tween Information  which  will  be  open 
to  public  inspection  and  copying  and 
that  which  will  be  kept  confidential 
and  not  made  a  matter  of  public 
record.  One  conunenter  suggested  that 
data  relating  to  stripping  ratios  be  spe- 


cifically identified  as  not  subject  to 
public  inspection  and  copying.  The 
commenter  alleges  that  such  data  re- 
veals the  ultimate  economics  of  the 
operation  and  should,  therefore,  be 
kept  confidential 

The  Office  considered  the  alterna- 
tive to  exempt  data  relating  to  strip- 
ping ratio  from  public  Inspection  and 
copying.  The  Office  believes,  however, 
that  the  alternative  Is  without  statu- 
tory authority  and  would  be  inconsist- 
ent with  the  provisions  of  Section 
508(aK12)  of  the  act  which  expUcltly 
identifies  the  information  to  be  kept 
confidentlad.  Therefore,  the  alterna- 
tive was  not  accepted. 

2.  Section  741.18(aK2)  of  the  pro- 
posed rules  (renumbered  Section 
741.19(aK2)  provide  that  all  explora- 
tion or  mining  and  reclamation  por- 
tions of  the  application,  required 
under  Section  508  of  the  Act  and 
which  are  not  required  to  be  disclosed 
by  the  Freedom  of  Information  Act 
and  43  CFR  2,  shall  be  handled  as  con- 
fidential material.  The  Intent  of  this 
Paragraph  is  to  protect  only  propri- 
etary data  from  disclosure.  However, 
as  proposed,  this  provision  did  not 
clearly  state  the  Intent.  Accordingly, 
the  Paragraph  was  revised  to  specify 
that  only  information  which  is  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act  shall  be  held  confi- 
dential. 

Conunenters  suggested  that  "explo- 
ration" be  excluded  from  the  provi- 
sions of  Section  741.19(aK2),  indicat- 
ing that  Part  741  does  not  apply  to  ex- 
ploration. For  those  reasons  discussed 
in  Section  740.2  OSM  believes  it  does 
have  authority  to  regulate  exploration 
within  the  permit  area,  but  specific 
reference  to  "exploration"  has  been 
deleted  from  Section  741.1»(aK2)  inas- 
much as  inf  ormaticm  relating  to  explo- 
ration is  required  by  Section 
741.13(cXlKlll)  to  be  Included  in  the 
mining  and  reclamation  plan. 

8.  Section  741.18(b)  of  the  proposed 
rules  (renumbered  Section  741.19(b)) 
establishes  that  Information  In  a 
permit,  required  to  be  kept  confiden- 
tial under  other  provisions  of  this  Sec- 
tion, must  be  clearly  marked  as  confi- 
dential information  by  the  applicant. 
Data  so  marked  shall  be  kept  separate 
from  other  portions  of  the  application. 
The  purpose  of  this  Section  Is  to  pro- 
tect applicant  rights  as  they  relate  to 
confidentiality. 

One  commenter  suggested  that  this 
Section  be  revised  by  adding  language 
which  provides  that  failure  to  mark 
appropriate  data  as  "Confidential  In- 
formation" by  the  applicant  would  be 
construed  as  a  waiver  of  confidential- 
ity. Adoption  of  the  commenter's  rec- 
ommended language  would  preclude 
an  agency  from  having  to  determine 
whether  or  not  a  claim  of  confidential- 
ity is  asserted  for  unmarked  informa- 
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tion  on  the  permit  application.  The 
Office  elected  to  adopt  the  suggestion 
since  it  avoids  Imposition  of  an  admin- 
istrative burden  on  an  agency. 

Also,  commenters  suggested  revising 
the  language  in  this  Section  to  clearly 
indicate  that  the  Office  or  the  regula- 
tory authority  is  responsible  for  phys- 
ically separating  pages  marked  confi- 
dential from  other  portions  of  the  ap- 
plication. This,  the  commenters  allege, 
will  help  Insure  that  confidential  ma- 
terial will  not  be  inadvertantly  re- 
leased to  the  public.  The  Office  con- 
curs that  Information  marked  "Confi- 
dential" should  be  physically  separat- 
ed from  other  portions  of  the  applica- 
tion. It  does  not  agree  that  the  Office 
should  be  responsible  for  separating 
confidential  and  non-confidential  ma- 
terials. Section  741.18(b)  of  the  pro- 
posed rules  (741.19(b)  as  renumbered) 
has,  therefore,  been  revised  to  specify 
that  the  applicant  Is  responsible  for 
marking  and  separating  such  data 
from  other  portions  of  the  application. 
The  Office  is  responsible  for  ensuring 
that  "Confidential"  material  is  kept 
separate  and  not  made  available  to  the 
public.  i 

S  741.20  Permit  review  processing  for  op- 
erations on  National  Forest  System 
lands. 

1.  Proposed  Section  741.19  (renum- 
bered Section  741.20  and  retitled  for 
the  final  rules)  sets  forth  permit  appli- 
cation or  permit  revision  consent  re- 
quirements for  operations  on  Federal 
lands  within  the  boundaries  of  Nation- 
al Forest  System  Lands.  The  Intent  Is 
to  disclose  fully  to  the  Secretary  of 
Agriculture  operations  affecting  lands 
within  the  National  Forest  System 
and  to  receive  his  concurrence  for 
those  operations. 

2.  One  commenter  objected  to  the 
consent  provisions  of  Section  741.19  as 
proposed  and  suggested  that  the  Sec- 
retary of  Agriculture  should  be  per- 
mitted only  to  coDunent  on  a  permit 
application  or  permit  revision.  The 
commenter  cites  Sections  201(cX6) 
and  201(cX12)  of  the  Act  as  authority 
for  only  requiring  consultation  and  co- 
operation with  other  agencies. 

The  Office  elected  not  to  accept  the 
alternative  language  suggested.  Sec- 
tions 201(cX12)  and  201(cX6)  of  the 
Act  do  not  preclude  the  Secretary 
from  promulgating  regulations  requir- 
ing other  Federal  agency  consent  to 
issue  permits  for  surface  coal  mining 
and  reclamation  operations  where 
those  operations  have  a  direct  Impact 
on  lands  under  the  Jurisdiction  of  that 
agency.  Further,  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
does  not  supersede,  amend,  modify,  or 
repeal  provisions  of  other  Federal 
laws.  Section  207  of  the  Mineral  Leas- 
ing Act,  as  amended.  (30  DJS.C.  207(c)) 
8p)eclfically  requires  ".  .  .  that  where 
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the  surface  of  Federal  lands  to  be 
leased  is  imder  the  Jurisdiction  of  an 
agency  other  than  the  Department  of 
the  Interior  that  other  agency  must 
consent  to  the  approval  of  the  mining 
plan." 

Finally  Section  S22(e)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
prohibits  surface  coal  mining  oper- 
ations on  any  Federal  Isunds  within  the 
boundaries  of  any  national,  forest 
unless  the  Secretary  of  the  Interior 
finds  that  there  are  no  significant  rec- 
reational, timber,  economic,  or  other 
values  which  may  be  incompatible 
with  and  surface  mining  operations 
and  surface  operations  are  incident  to 
an  underground  coal  mine,  or  where 
the  Secretary  of  Agriculture  deter- 
mines, with  respect  to  lands  which  do 
not  have  significant  forest  cover  with 
those  national  forests  west  of  the 
100th  meridian,  that  surface  mining  is 
In  compliance  with  the  Multiple-Use 
Sustained- Yield  Act  of  1960  (16  U.S.C. 
528  note),  the  Federal  Coal  Leasing 
Amendments  Act  of  1975  (30  U.S.C. 
181  note),  the  National  Forest  Man- 
agement Act  of  1976  (16  U.S.C.  1600 
note),  and  the  Surface  Mining  Act. 
Obviously,  the  provision  that  surface 
coal  mining  operations  can  t>e  permit- 
ted on  Federal  lands  in  national  for- 
ests west  of  the  100th  meridian  only 
where  the  Secretary  of  Agrictilture 
makes  the  required  determination  is  a 
requirement  that  he  must  consent  to 
the  proposed  mining  operations. 

§  741.21     Review  of  permit  applications. 

1,  Proposed  Section  741.20(a)  (re- 
numbered Section  741.21(a))  provides 
that  the  Director  shall  be  responsible 
for  reviewing  a  complete  permit  appli- 
cation and  all  other  related  data.  Sev- 
eral commenters  Indicate  that  the  Di- 
rector should  make  such  a  review 
within-  a  specified  time  period.  Com- 
menters argue  that  this  would  facili- 
tate the  review  process  and  would 
assure  timely  approval  of  a  permit  ap- 
plication. Time  periods  of  30  days  and 
60  days  were  recommended. 

In  order  to  comply  with  the, require- 
ments of  Section  514(a)  of  the  act,  the 
Office  has  revised  Section 
741.21(aK4Kl)  to  provide  that  if  an  in- 
formal conference  Is  held  under  Sec- 
tion 741.18  the  Director  shall  give  his 
written  findings  on  the  permit  applica- 
tion to  the  permit  applicant  and  par- 
ties to  the  conference  within  60  days 
from  the  date  of  the  conference. 
Where  no  informal  conference  Is  held 
Section  514(b)  of  the  act  provides  that 
the  regulatory  authority  notify  the 
applicant  within  "a  reasonable  time" 
of  approval  or  disapproval  of  a  permit 
application.  Given  the  complexity  of 
the  procedures  for  review  of  permit 
applications  relating  to  Federal  lands 
the  Office  has  elected  not  to  provide  a 
fixed  time  limit  at  this  time. 
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Section  741JO<»)  (renumbered  Sec- 
tion 7«1.21<a))  has  been  revised  to  re- 
flect adminlstraUve  procedora  and  re- 

sponsfbUltles  adopted  by  the  Office 
for  the  review  of  permit  applications. 
For  example,  responsibility  for  the  tni- 
ttal  review  of  applications,  comments 
on  proposed  applications  and  the 
review  of  records  of  informal  confer- 
ences is  assirned  to  the  Regional  Df- 
rector.'  who  will  recommend  approval 
or  dlsappro^'al  of  applications  to  the 
EMrector.  The  Office  believes  this  pro- 
cediire  will  speed  up  the  review  proc- 
ess by  assuring  to  the  extent  possible 
that  permit  applications  are  complete 
before  they  are  forwarded  for  final 
review  by  the  Director.  In  addition, 
this  Section  is  revised  to  reflect  the 
secretarial  decision  that  the  I>trector 
Is  responsible  for  approval  or  disap- 
proval of  permit  applications.  Accord- 
ingly, the  provision  In  the  proposed 
rules  that  the  Director  make  a  recom- 
mendation to  the  Secretary  on  approv- 
sd  or  disapproval  has  been  deleted. 

ParsLgraph  (a)(4)  has  been  revised  by 
adding  a  provision  for  notice  to  be 
given  by  the  Director  of  his  decision  to 
approve  or  disapprove  a  permit  appli- 
cation to  the  applicant,  interested  par- 
ties and  the  State  regvilatory  authori- 
ty if  there  Is  a  State- Federal  coopera- 
tive agreement.  The  authority  for 
these  requirements  is  Section  514(a)  of 
the  Act.  (A  discussion  of  the  basis  and 
purpose  of  these  requirements  may  be 
found  In  the  Preamble  discussion  of  30 
CFR  785.) 

2.  As  proposed.  Part  741  contained 
no  provisions  for  appeals  from  deci- 
sion to  approve  or  disapprove  permit 
applications.  The  reason  for  this  omis- 
sion was  that  the  Department  had  not 
decided  upon  procedures  for  appeals 
and  administrative  review.  Section 
514(c)  of  the  act  requires  that  within 
30  days  after  an  applicant  is  notified 
of  the  final  decision  of  the  regulatory 
authority  on  a  permit  application  the 
applicant  or  any  person  with  an  inter- 
est which  is  or  may  be  adversely  af- 
fected may  request  a  heairlng  on  the 
reasons  for  the  decision.  The  Act  fur- 
ther provides  that  if  the  Secretary  is 
the  regulatory  authority  the  hearing 
shall  be  of  record  and  governed  by  5 
U.S.C.  Section  554.  To  meet  these  re- 
quirements. Paragraph  741.21(aX5) 
has  been  added  to  provide  that  ar 
appeal  from  the  final  decision  of  the 
Director  on  a  permit  application  can 
be  taken  to  the  Department's  Office  of 
Hearings  and  Appeals  as  provided  in 
30  CFR  787.11.  Hearings  by  the  Office 
of  Hearings  and  Appeals  are  governed 
by  the  rules  In  43  (JPR  4. 

3.  Section  741.20(b).  of  tbe  proposed 
regulations  which  provided  that  the 
Director  require  the  applicant  to  file  a 
performance  bond  before  issuance  of  a 
permit,    has    been    deleted    for    tbe 
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reason  that  this  requirement  is  now 
covered  by  Section  741.22. 

4.  Proposed  Sections  741.20  (c)  and 
(d)  (741.21(b)  and  741.21(c)  as  renum- 
bered) have  been  revised  to  conform  to 
the  comparable  provision  in  30  CJPR 
Section  788.17  (c)  and  (d). 

5.  Proposed  Section  741.22  (renima- 
bered  Section  741.24)  has  been  revised 
to  reflect  the  administrative  procedur- 
al change  to  transfer  responsibility  for 
approval  of  permits  or  permit  revision 
to  the  Director. 

Accordingly,  Paragraph  (b)  provides 
that  the  Director,  upon  recommenda- 
tion of  the  Regional  Director,  may  re- 
quire revision  or  modification  or  per- 
mits. Instead  of  the  Secretary.  A  new 
Paragraph  (d)  is  added  providing  that 
revisions  to  permits  which  require  a 
modification  of  an  approved  mining 
plan  may  not  be  approved  imtil  the 
Secretary  approves  the  modification 
of  the  mining  plan. 

{741.24    Review  of  approved  permiu  and 
perait  rcviaioiu. 

1.  The  purpose  of  Section  741.23  (re- 
niOTibered  Section  741.24)  Is  to  estab- 
lish procedures  for  the  assignment,  or 
sale  of  rights  granted  under  a  permit 
issued  pursuant  to  Subchapter  D. 
Paragraph  (c)  of  this  Section  specifies 
that  the  Bureau  of  Land  Management 
and  the  Geological  Survey  must  give 
consent  prior  to  the  approval  or  disap- 
proval of  an  application  for  transfer, 
assignment  or  sale  of  rights. 

2.  Comments  received  stated  that  it 
Is  unreasonable  for  an  operator  to 
have  to  gain  the  approval  of  several 
agencies  for  transfer,  assignment,  or 
sale  of  rights  granted  under  a  permit, 
further  suggesting  that  Section 
201(cX12)  of  the  Act  charges  OSM 
with  the  responsibility  to  avoid  dupli- 
cation with  other  regulatory  agencies 
when  possible.  The  commenter,  there- 
fore, suggests  that  in  transfer,  assign- 
ment or  sale  of  rights  actions,  the  Re- 
gional Director  need  only  obtain  the 
recommendation  of  the  Bureau  of 
Land  Management  and  the  Geological 
Sxirvey  In  lieu  of  concurrence,  as 
stated  in  the  regulations. 

The  reason  for  the  requirement  to 
obtain  the  consent  of  the  Bureau  of 
Land  Managrment  and  the  Geological 
Survey  is  that  these  agencies  havr  ad- 
ministrative responsibility  for  assuring 
compliance  with  requirements  of  the 
Mineral  Leasing  Act,  as  amended.  For 
example,  the  Bureau  is  responsible  for 
approval  of  transfers,  assignments  or 
sublea.slng  of  leasehold  rights  under 
regulations  in  30  CFR  3506.  These  reg- 
ulations Include  a  determination  that 
the  transferee  Is  qualified  to  hold  a 
lease  or  that  be  has  a  sufficient  bond. 
The  Geological  Survey  is  reasonable 
for  determining  that  rents  and  royal- 
ties due  have  been  paid.  The  Office 
had  no  legal  authority  to  make  these 


determtoatlons,  nor  is  It  authorlaed  to 
approve  a  transfer  unless  the  Bureau 
and  the  Geological  Survey  concur  in 
the  transfer.  Accordingly,  the  recom- 
mended revision  was  not  accepted. 


PART  742— BONDS  AND  UABFirTY 
INSURANCE  ON  FED£AAL  lANOS 

1.  This  Part  sets  forth  bonding  and 
UablHty  Insurance  provisions  for  sur- 
face  coal  mining  operations  on  Federal 
lands.  Its  purpose,  is  to  set  forth  the 
procedures  and  requirements  and  to 
ensure  compliance  with  the  terms, 
conditions,  and  stipulations  of  a  coal 
lease,  license,  or  permit  issued  pursu- 
ant to  the  Mineral  Leasing  Act  of 
1920,  as  amended,  and  the  Act,  and  to 
Inform  the  public  and  permit  appli- 
cants on  procedure  for  setting  bond 
amounts. 

Authority  for  this  Part  is  contained 
In  Sees.  102.  201,  507,  509.  519,  523,  and 
715,  Pub.  L.  95-87,  91  Stat.  448,  449. 
474.  479.  501.  510.  and  525  (30  UJS.C. 
1207.  1211.  1257.  1259.  1269.  1273,  1305: 
and  41  SUt.  437.  as  amended  (30 
U.S.C.  181  etseq.). 

9  742.4     ResponBiMlities. 

Section  742.4  sets  forth  the  responsi- 
bilities of  the  Director  with  respect  to 
the  form,  determination  of  amount, 
the  release  and  the  forfeiture  of  per- 
formance. No  comments  were  received 
regarding  this  section  and  it  is  adopted 
as  proposed. 

J  742:5     DefinitioiM. 

1.  Section  742.5  contains  definitions 
of  the  terms  "Federal  lease  l)ond"  and 
"Federal  lessee  protection  bond."  No 
comments  were  received  regarding  this 
section.  However,  in  order  to  avoid  any 
confusion  It  should  be  understood  that 
the  word  "permittee"  as  used  in  the 
definition  of  Federal  lessee  protection 
bond  and  in  30  CFR  742.13  means  a 
person  to  whom  a  special  use  permit  Is 
issued  by  the  Bureau  of  Land  Manage- 
ment or  other  surface  managing  agen- 
cies and  is  not  intended  to  apply  to 
persons  Issued  a  permit  to  conduct  s\ir- 
face  coal  mining  and  reclamation  oper- 
ations on  Federal  lands. 

2.  One  commenter  suggested  adding 
a  new  Section  742.6  describing  bonding 
requirements  on  Federal  lands,  where 
a  St  ate- Federal  cooperative  agreement 
was  in  effect.  The  provisions  of  the 
new  Section,  as  suggested,  would  in- 
clude guidance  for  establishing  the 
amount  of  the  bond  and  the  payee,  re- 
lease procedures  and  liability,  and  for- 
feiture respon.sibllity  and  authority. 
The  commenter  contends  that  the  new 
Section  will  correspond  to  bond  provi- 
sions contained  In  existing  State  coop- 
erative agreements. 

Except  for  the  suggested  language 
which  would  make  a  bond  payable  to 
both  the  United  States  and  the  SUte, 


the  Office  believes  that  the  com- 
menters  alternative  language  would 
duplicate  provisions  contained  in  Part 
745.  Section  745.12(a)  requires  SUtes 
with  cooperative  agreements  to  en- 
force State  program  requirements  of 
which  the  bonding  provisions  in  Parts 
800-808  are  a  part.  These  bonding  re- 
quirements are  explicit  and  detailed  as 
they  relate  to  establishing  bond 
amount,  release  proceedings,  forfeit- 
ure responsibility  and  authority.  This 
part  of  the  commenter's  alternative 
was.  therefore,  not  accepted.  The 
Office  did.  however,  elect  to  add  a  new 
Paragraph  (b)  to  Section  741.12,  which 
expands  the  bond  payee  to  include  the 
State  regulatory  authority  where  sur- 
face coal  mining  operations  on  Federal 
lands  are  being  administered  under  a 
cooperative  agreement. 

S  742.13    Federal  Lessee  Protection  Bonds. 

1.  Section  742.13  sets  forth  the  re- 
quirements under  which  an  applicant 
is  to  present  evidence  of  execution  of  a 
Federal  lessee  protection  bond  or  im- 
dertaklng.  A  bond  Is  required  when 
the  applicant  cannot  obtain  written 
consent  from  the  Federal  lessee  or 
permittee  of  the  surface  estate  to 
enter  and  commence  surface  (»al 
mining  operations.  In  lieu  of  written 
consent  the  bond  secures  payment  of 
any  damages  to  the  surface  estate  for 
damage  to  the  crops  or  tangible  im- 
provements of  the  lessee  or  permittee 
caused  by  surface  coal  mining  oper- 
ations. 

2.  Several  commenters  suggested 
that  the  Federal  performance  bond 
should  be  reduced  by  the  amount  cov- 
ered by  the  Federal  lessee  protection 
bond.  Their  rationale  is  that  this 
would  eliminate  double  coverage,  as 
they  believe  the  Federal  lessee  protec- 
tion bond  would  cover  some  of  the 
damages  covered  by  the  nerformance 
bond. 

The  Office  analyzed  two  alternatives 
to  the  proposed  language  of  Section 
742.13.  Tlie  first  would  require  clarifi- 
cation of  the  requirements  of  the  Fed- 
eral lessee  protection  bond  and  the 
performance  bond  to  avoid  overlap. 
The  Office  rejected  this  alternative,  as 
the  requirements  of  Sections  742.12 
and  742.13  clearly  Indicate  that  the 
bonds  in  question  are  for  separate  pur- 
poses. Section  715  of  the  Act  also 
specifies  that,  the  Federal  permittee 
or  lessee  shall  be  protected  from  dam- 
ages to  the  siu^ace  estate  which  the 
operations  will  cause  to  the  crops  or 
tangible  Improvements;  the  amount  of 
the  bond  must  be  set  by  a  court  If  the 
Federal  lessee  and  the  operator  cannot 
agree. 

A  second  alternative  wovQd  provide 
reduction  of  the  performance  bond  by 
the  amount  of  the  Federal  lessee  pro- 
tection bond  as  suggested  by  the  com- 
menters. This  alternative  was  also  de- 
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termlned  unacceptable.  Performance 
bonds  provide  protection  for  compli- 
ance with  terms,  conditions,  and  stipu- 
lations of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Mineral  Leas- 
ing Act  of  1920,  as  amended,  and  the 
Surface,  Mining  Control  and  Reclama- 
tion Act  of  1977.  Federal  lessee  protec- 
tion bonds,  on  the  other  hand,  are  for 
the  benefit  of  a  Federal  lessee  having 
certain  specified  authorized  uses  of 
the  surface  of  the  land  subject  to 
mining.  As  previously  indicated,  the 
two  bonds  in  question  cover  separate 
values  and  do  not  overlap. 

9  742.12    Performance  bonds. 

9  742.15    Form  of  performance  bonds. 

i  742.16    Terms  and  conditions  of  perform- 
ance bonds. 

Proposed  Sections  742.12,  742.15,  and 
742.16  set  forth  provisions  for  per- 
formance bonds  covering  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands.  These  Sections  pre- 
cluded self-bonding  on  Federal  lands 
to  ensure  the  highest  level  of  protec- 
tion possible  for  public  resources. 

1.  Numerous  comments  were  re- 
ceived objecting  to  the  exclusion  of 
self-bonding  on  Federal  lands.  Com- 
menters generally  sirgue  that  prohibi- 
tion of  self -bonding  in  Sectior\s  742.12, 
742.15.  and  742.16  will  not  provide  any 
higher  standard  of  protection  of 
public  resources.  They  further  indi- 
cate that  self-bonding  is  permitted  in 
other  Interior-related  programs,  e.g., 
oil  and  gas  operations.  Consequently, 
they  believe  prohibition  of  self-bond- 
ing for  surface  coal  mining  and  recla- 
mation operations  is  discriminatory. 

The  Office  thoroughly  examined  the 
alternative  to  extend  self-bonding  re- 
quirements to  operations  involving 
Federal  lands.  Authority  for  self-bond- 
ing is  contained  within  the  framework 
of  Section  509(c)  of  the  Act,  provided 
the  regtilatory  authority  chooses  to 
exercise  the  option  to  permit  self- 
bonding. 

In  its  review  the  Office  decided  that 
the  prohibition  of  self-bonding  oould 
discriminate  against  certain  segments 
of  the  coal  mining  Industry.  Further. 
the  Office  believes  that  the  require- 
ments for  self-bonding  In  30  CFR 
806.11(b)  are  sufficiently  detaUed  and 
comprehensive  to  ensure  a  high-level 
of  protection  for  Federal  lands.  Addi- 
tionally, the  Preamble  to  the  proposed 
rules  specifically  invited  comments  on 
the  bonding  issue,  and  the  Office  did 
not  receive  any  comments  supporting 
exclusion  of  self-bonding  on  Federal 
lancls.  The  Office  has,  therefore,  elect- 
ed to  adopt  the  commenters  alterna- 
tive permitting  self -bonding  on  Feder- 
al lands. 

2.  Section  742.12  has  also  been  re- 
structured to  include  a  new  I^aragraph 
(b)  indicating  that  performance  bonds 
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must  be  made  payable  to  both  the 
State  and  the  United  States  where  a 
State-Federal  cooperative  agreement 
is  in  effect.  This  protects  both  the 
Federal  stewardship  responsibility  and 
the  State  regrulatory  authority  respon- 
sibility in  the  event  of  default 

3.  Section  742.15  establishes  the 
form  of  performance  bonds.  A  new 
Paragraph  (c)  has  been  added  to  re- 
flect the  Office's  decision  to  permit 
self-bonding  under  the  requirements 
of  30  CFR  806.11(b).  The  reader 
should  review  the  discussion  of  Part 
806  in  the  Preamble  as  to  the  basis  for 
determining  self-bonding  acceptabil- 
ity. 

4.  Section  742.16  sets  forth  terms 
and  conditions  of  performance  bonds, 
including  the  duration  and  area  cov- 
ered by  the  bond.  Paragraph  (b)  of  the 
proposed  rules  has  been  deleted,  be- 
cause this  requirement  is  already  cov- 
ered by  Section  742.14.  Paragraph  (c) 
of  the  proposed  rules  has  been  renum- 
bered (b),  accordingly. 

9  742.17    Terms  and  conditions  for  liability 
insurance. 

1.  Section  742.17  of  the  proposed 
niles  outlined  the  terms  and  condi- 
tions for  liability  Insurance  for  Feder- 
al lands.  As  with  the  performance 
bonding  requirements  of  Section 
742.12,  it  was  proposed  that  the  self- 
insurance  provisions  of  30  CFR 
806.14(d)  not  apply  on  Federal  lands. 
The  intent  was  to  provide  the  highest 
level  of  liability  Insurance  protection 
for  operations  involving  Federal  lands. 

Comments  concerning  the  exclusion 
of  self-insurance  provisions  were  simi- 
lar to  those  re<>eived  on  the  self -bond- 
ing Issue.  Commenters  generally  ex- 
pressed concern  that  the  provision  to 
exclude  self-insurance  on  Federal 
lands  would  not  provide  added  protec- 
tion and  that  it  is  discriminatory  to 
permit  self-insurance  on  private  lands 
and  exclude  Federal  lands.  No  com- 
ments were  received  in  support  of  the 
exclusion. 

Based  upon  the  comments  received 
the  Office  reviewed  its  position  con- 
cerning the  exclusion  of  the  self -Insur- 
ance provision  on  Federal  lands.  The 
Office  considered  two  alternatives. 
The  first  would  be  to  authorize  self -in- 
surance on  Federal  lands  without 
regard  to  the  position  taken  by  the 
States.  Consideration  was  given  to  in- 
equity which  would  result  in  situations 
were  intermingled  Federal  and  private 
lands  were  Included  in  a  Federal 
permit  and  the  State  had  elected  not 
to  permit  self-insurance  on  private 
lands.  The  second  alternative  would  be 
to  authorize  self-insurance  on  Federal 
lands  only  in  Instances  where  a  State 
has  established  self-liisurance  require- 
ments In  an  approved  State  program 
which  comply  with  30  CFR  806.14(d). 
Adoption   of   this   alternative   would 
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avoid  any  conflict  between  State  and 
Federal  rules  on  the  matter.  Accord- 
ingly, the  Office  elected  to  adopt  this 
alternative. 

f  742.18    Rclcaae  of  bondi. 

Section  742.18  establishes  require- 
ments for  release  of  bonds  on  Federad 
lands.  This  Section  has  been  modified 
by  Including  a  new  Paragraph  (c), 
specifying  that  the  Regional  Director 
must  notify  and  consider  the  non-Ped- 
eral  surface  owners  comments  prior  to 
releasing  a  performance  bond.  Pro- 
posed Section  742.18(c)  has  been  re- 
numbered Section  742.18(d). 


PAET  74J— INSPECTIONS,  ENFOtCC- 
MOIT,  AND  CIVIL  PENALTIES— 
FEDERAL  LANDS 

This  Part  seU  forth  responsfbQltles 
and  procedures  for  Inspection  of  sur- 
face coal  mining  and  reclamation  oper- 
ations and  assessment  of  civil  penal- 
ties on  Federal  lands.  It  also  specifies 
general  operator  obligations  as  they 
relate  to  right  of  entry  and  availability 
of  records  and  equipment  for  Inspec- 
tion by  the  authorized  officer  and  the 
public. 

Authority  for  this  Part  Is  contained 
In  Section  102.  201.  517.  518.  521.  523. 
and  525  of  Pub.  L.  95-87.  91  SUt.  448. 
449.  498.  499.  504.  510.  and  511  (30 
U.S.C.  1202.  1211.  1267.  1268.  1271. 
1273.  and  1275):  and  41  Stat.  437.  as 
amended  (30  U.S.C.  181  et  seq.). 

9  743.4(a)     Responsibilities. 

1.  Section  743.4(a)  specifically  ad- 
dresses the  Regional  Directors'  re- 
sponsibility for  Inspection  and  en- 
forcement of  coal  exploration  and  s\ir- 
face  coal  mining  and  reclamation  oper- 
ations on  Federal  lands  within  the 
permit  area  to  ensure  compliance  with 
all  applicable  performance  standards 
and  requirements  of  the  approved  ex- 
ploration or  mining  permit. 

2.  One  commenter  suggests  this  pro- 
vision is  not  In  accord  with  Section 
512(e)  of  the  Act  which  states  that 
coal  exploration  on  Federal  lands  shall 
be  governed  by  Section  4  of  the  Feder- 
al Coal  Leasing  Amendments  Act  of 
1975  (90  SUt.  1085).  The  conunenter 
asserts  that  under  this  Section  of  the 
Act  the  Secretary  Ls  authorized  to 
issue  exploration  licenses  on  unleased 
Federal  coal:  exploration  licenses  are 
not  to  be  Issued  on  leased  Federal  coal. 
Therefore,  the  commenter  belitves 
that  the  language  of  Section  743.4(a) 
is  usurping  power  which  Congress  did 
not  Intend  for  the  Office  to  have. 

The  commenter's  rationale  regard- 
ing the  Secretary's  authority  and  re- 
sponsibility under  Section  4  of  the 
Federal  Coal  Leasing  Amendment  Act 
of  1975  Is  correct.  However,  neither 
Section  743.4(a)  or  any  provision  of 
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subchapter  D  require  a  coal  explora- 
tion license  on  leased  lands,  as  suggest- 
ed by  the  commenter.  This  Section  Is 
intended  to  bring  exploration  oper- 
ations, not  covered  by  other  provisions 
of  law.  under  regulatory  control, 
thereby  affording  protection  against 
surface  disturbance  and  adverse  envi- 
ronmental Impacts,  as  Intended  by  the 
Act.  The  commenter's  suggestion  that 
this  Section  be  deleted  was.  therefore, 
not  accepted.  Instead,  a  new  Section 
740.4(h)  has  been  added  to  clarify  Fed- 
eral agency  responsibilities  as  they 
relate  to  exploration  operations  on:  (1) 
unleased  lands;  (2)  leased  land  ouuide 
a  permit  area;  and  (3)  permitted  lands. 

3.  Section  743.4(c)  outlines  the 
Mining  Supervisor's  inspection  and  en- 
forcement responsibilities  as  they 
relate  to  development,  production,  and 
resource  recovery,  including  royalty 
audits  and  other  non-Field  inspec- 
tions. 

One  commenter  interprets  this  Sec- 
tion to  give  the  Mining  Supervisor  the 
authority  to  Inspect  and  enforce  all 
terms,  conditions  and  stipulations,  in- 
cluding environmental  protection 
standards,  of  the  lease,  license,  or 
permit  Issued  pursuant  to  the  Mineral 
Leasing  Act  of  1920.  as  amended,  and 
the  Surface  Mining  Control  and  Recla- 
mation Act  of  1977.  The  Office  has  re- 
viewed the  provisions  of  Section 
743.4CC)  and  believes  that,  as  stated, 
the  requirements  of  this  Section  clear- 
ly limit  the  Mining  Supervisor's  area 
of  compliance  responsibility  to  devel- 
opment, production,  resource  recovery, 
etc..  as  required  by  the  Mineral  Leas- 
ing Act  of  1920.  Commenter's  suggest- 
ed alternative  to  add  the  additional 
language  "except  for  site  specific  re- 
quirements relating  to  protection  of 
the  environment"  was  not  accepted. 

4.  Section  743.4(d)  of  the  proposed 
rules  specified  that  the  authorized  of- 
ficer of  the  surface  managing  agency 
shall  Inspect  leases  and  permit  areas 
to  ensure  protection  of  non-coal  Fed- 
eral resources  and  the  postmlning  use 
of  affected  lands.  The  Intent  Is  to 
Insure  that  the  surface  managing 
agency,  with  Its  special  expertise,  has 
adequate  administrative  control  and 
enforcement  of  provisions  relating  to 
non-coal  resources  over  which  it  has 
management  responsibility.  One  com- 
menter suggested  deleting  this  entire 
Paragraph.  Indicating  It  perpetuates 
"duality"  of  administration  between 
the  Office  and  other  Federal  agencies. 
As  proposed,  the  commenter  con- 
cludes, the  surface  managing  agency 
would  play  nearly  an  identical  role  as 
the  Office  and  the  State  in  the  inspec- 
tion and  enforcement  of  terms,  condi- 
tions, and  stipulations  of  a  lease,  li- 
cense, or  permit. 

The  Office  analyzed  two  alternatives 
to  the  proposed  rules.  Deleting  Section 
743.4(d)  entirely,  as  suggested  by  the 


commenter.  was  deterrpined  unaccep- 
table as  it  eliminates  recognition  of 
the  responsibilities  of  the  surfate 
managing  agency  under  laws  other 
than  SMCRA.  Such  action,  the  Office 
believes.  Is  also  contrary  to  the  Admin- 
istrative Procedures  Act  which  pro- 
vides for  public  disclosure  of  govern- 
mental processes,  and  procedures. 

A  second  alternative  to  the  proposed 
rules  involves  clarification  of  Section 
743.4(d)  to  Indicate  that  the  surface 
managing  agency  Is  responsible  for  ad- 
ministration and  enforcement  of  laws 
and  regulations  dealing  with  the  use 
and  disposal  of  non<oal  resources  and 
materials.  This  alternative  clearly  sep- 
arates the  surface  managing  agency's 
role  from  OSM's.  thus  removing  any 
doubt  for  management  responsibility 
over  non-coal  resources.  The  Office 
elected  to  adopt  this  alternative  by  re- 
vising Section  743.4(d)  to  Indicate  that 
the  surface  managing  agency  has  the 
responsibility  to  ensure  compliance 
and  enforcement  of  other  Federal  reg- 
ulations and  laws  relating  to  the  use 
and  disposal  of  other  non-coal  re- 
sources and  unleased  non-coal  miner- 
als In  the  permit  area,  except  those 
uses  authorized  under  the  terms,  con- 
ditions, and  stipulations  of  the  lease, 
license,  or  permit  pursuant  to  surface 
coal  mining  operations. 

9  743.11     Genermi  obligatloiu. 

1.  Section  743.11(a)  sets  forth  "right 
of  entry"  provisions  required  of  the 
operator.  As  proposed  this  Section  de- 
scrlt>ed  right  of  entry  as  Including  the 
access  and  means  for  any  authorized 
Federal  employee  to  Inspect  mining 
operations.  The  Intent  of  these  provi- 
sions is  to  Implement  Section  517(e)(8) 
which  provides  that  the  regulatory  au- 
thority shall  have  a  right  of  entry  to 
any  surface  coal  mining  and  reclama- 
tion operation. 

2.  One  commenter  suggested  that 
the  requirement  that  the  operator 
provide  "access  and  means."  to  the 
mine  site  Is  unreasonable.  The  com- 
menter Indicates  that  In  clrcimistances 
Involvliig  early  development  of  mines 
In  remote  areas,  the  provisions  of  Sec- 
tion 743.11(a)  would  be  construed  to 
require  a  light  plane  or  helicopter  to 
be  on  24-hour  standby.  The  com- 
menter suggests  that  the  regulations 
be  revised  to  require  that  the  operator 
be  required  to  provide  the  use  of  land- 
ing facilities  only. 

The  Office  elected  to  accept  the 
commenter's  suggestion  and  has  de- 
leted "means"  Inasmuch  as  Section 
5I7(aX3)  of  the  Act  does  not  require 
an  operator  to  provide  a  means  of  in- 
spection. 

3.  Section  743.11(b)  establishes  oper- 
ator requirements  for  making  appro- 
priate records  and  monitoring  equip- 
ment available  to  authorized  inspec- 
tion officials.  The  purpose  Is  to  ensure 


prompt  availability  of  records  and 
monitoring  equipment  to  ensure  com- 
pliance with  all  appropriate  Federal 
laws  and  regulations. 

Comments  received  suggested  that 
Section  743.11(b)  should  be  modified 
to  specify  that  only  records  required 
by  the  Act  and  the  regulations  pro- 
mulgated thereto  should  be  subject  to 
the  provisions  of  this  section.  Com- 
mentens  do  not  believe  the  authorized 
representative  should  have  access  to 
or  copy  records  not  required  by  the 
Act  or  regulations  or  those  records  not 
associated  with  demonstrating  compll- 
MXHX.  Additionally,  the  commenters 
suggest  adding  the  language.  "If  any 
such  records  which  are  copies  are 
marked  or  considered  confidential  by 
the  operator,  the  copies  wUl  be  treated 
as  confidential  and  not  disclosed  to 
the  public." 

The  Office  concurs  with  the  com- 
menters' argument  that  records  which 
must  be  made  available  to  the  author- 
ized officials  be  limited  to  those  re- 
quired under  Section  517  of  the  Act 
and  the  regulations.  Section  743.11(b) 
has  been  revised  accordingly. 

This  Office  believes  commenters' 
concerns  regarding  confidentiality  of 
records  is  covered  by  Sections 
507(bK17)  and  508  (aK12)  and  (b)  of 
the  Act  which  specifically  designate 
Information  which  may  or  may  not  be 
disclosed  to  the  public.  These  provi- 
sions, the  Office  believes,  are  adequate 
to  protect  the  operator  from  public 
disclosure  of  confidential  material. 
The  Office,  therefore,  did  not  elect  to 
revise  Section  743.11(b)  to  include  the 
suggested  additional  language  relating 
to  restrictions  on  the  release  of  confi- 
dential Information. 

4.  Section  743.11(c)  has  been  revised 
to  indicate  that  search  warrants  will 
not  be  needed  by  authorized  Federal 
representatives  when  conducting  In- 
spection and  enforcemcut  duties  under 
Paragraph  (a)  of  this  Section,  or  when 
reviewing/copjrlng  records  or  inspect- 
ing monitoring  devices  under  Para- 
graph (b)  of  this  Section. 


PART  744— PERFORMANCE 
STANDARDS  FOR  FEDERAL  LANDS 

Part  744  establishes  requirements 
for  compliance  with  performance 
standards  for  exploration  and  mining 
and  reclamation  operations  on  Federal 
lands.  This  Includes  compliance  with 
performance  standards  upon  comple- 
tion of  operations  or  abandonment. 

Authority  for  this  Part  is  contained 
in  Sections  102.  201.  508.  512.  515.  516. 
517.  519,  523,  701,  and  717.  of  Pub.  L. 
95-87,  91  Stat.  448,  449,  478,  483,  486, 
490.  495,  498.  501.  510.  516,  and  526  (30 
U.S.C.  1202.  1211.  1258.  1262.  1265, 
1266,  1267,  1269.  1273.  1291.  1301.  and 
1307);  and  41  Stat.  437,  as  amended  (30 
U.S.C.  181  et  seq.). 


RULES  AND  REGULATIONS 

1.  One  commenter  Indicated  thaf  the 
provisions  of  Part  744  do  not  expllclty 
specify  that  the  Secretary  may  require 
revision  of  mining  plans  to  meet 
changing  conditions,  correct  oversltes, 
or  Implement  new  statutory  require- 
ments. The  commenter  proposed  this 
section  be  revised  to  include  a  provi- 
sion authorizing  the  Mining  Supervi- 
sor or  the  Regional  Director,  as  appro- 
priate, to  require  the  operator  to 
revise  or  supplement  an  approved  plan 
to  correct  oversltes,  or  to  meet  new 
statutory  requirements. 

The  Office  elected  not  to  accept  the 
commenter's  proposed  revision  of  Part 
744.  The  Office  believes  the  added  pro- 
visions suggested  by  the  commenter 
are  adequately  covered  under  Section 
741.24,  which  requires  the  Regional 
Director  to  review  Issued  permits  and 
to  make  reasonable  revision  or  modifi- 
cation of  permit  provisions  to  ensure 
compliance  with  the  Act  and  other 
Federal  or  State  laws. 

Sections  744.11(a),  (aXl).  (aK2)  and 
(aK3)  have  been  renumbered  Section 
744.11,  (a),  (b)  and  (c)  respectively. 

9744.11  Performance  standards:  Elxplora- 
tion. 

1.  Section  744.11  sets  forth  require- 
ments for  coal  exploration  activities 
on  Federal  lands  within  a  permit  area. 
The  purpose  is  to  ensure  that  explora- 
tion operations  or  related  activities 
which  are  not  subject  to  regulation 
under  the  Mineral  Leasing  Act  of  1920, 
as  amended  or  30  CFR  211,  are  con- 
ducted in  a  manner  which  is  in  full 
compliance  with  the  Stirface  Mining 
Control  and  Reclamation  Act  of  1977. 

2.  One  commenter  objected  to  the 
provisions  of  Section  741.11  in  general, 
indicating  that  OSM  does  not  have 
any  authority  to  regvilate  any  type  of 
coal  exploration  on  Federal  lands  even 
if  exploration  occiirs  within  an  area 
which  is  permitted  for  surface  coal 
mining.  The  commenter,  therefore, 
suggests  deleting  Section  744.11  in  its 
entirely. 

For  the  reasons  stated  previously  In 
the  disciission  of  Section  740.2  the 
commenter's  suggestion  to  delete  the 
provisions  of  Section  744.11  was  not 
accepted. 

9744.12  Performance    standards:    Mining 
and  reclamation. 

1.  Section  744.12  sets  forth  require- 
ments for  performance  standards  for 
mining  and  reclamation  operations. 
Paragraph  (a)  of  this  Section  specifies 
that  all  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands 
must  comply  with  the  performance 
standards  In  Subchapter  K  of  these 
regulations  and  any  terms  and  condi- 
tions of  the  lease,  license  or  permit. 
The  intent  is  to  notify  the  operator  of 
all  compliance  standard  requirements. 
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2.  One  commenter  suggested  adding 
a  paragraph  to  Section  744.12  specify- 
ing that  all  stirface  coal  mining  and 
reclamation  on  Federal  lands  shall  be 
conducted  pursuant  to  the  perform- 
ance standards  in  30  CFR  211  and  any 
terms  and  conditions  of  the  lease,  li- 
cense, or  approved  permit.  This  revi- 
sion would  specifically  consider  the  re- 
quirements of  30  CPR  211. 

In  reviewing  Section  744.12.  the 
Office  concurs  that  reference  to  opera- 
tor requirements  to  comply  with  the 
performance  standards  of  30  CFR  211 
should  be  noted.  Accordingly,  Section 
744.12(a)  is  revised  to  recognize  that 
the  operator  must  also  comply  with 
the  regulations  promulgated  imder 
the  Mineral  Leasing  Act.  as  amended 
(30U.S.C.  181  et  seq.). 

3.  Section  744.12(c)  sets  forth  opera- 
tor and  mining  supervisor  responsibil- 
ities when  mining  operations  are  being 
conducted  In  set\sltive  areas  and  when 
such  operations  encounter  or  have  the 
potential  for  disturbing  such  areas. 
The  intent  of  these  provisions  was  to 
provide  early  warning  and  assessment 
of  the  consequences  should  mining  ac- 
tivities l>e  permitted  to  continue  in  the 
area. 

C:omments  on  Section  744.12(c)  Indi- 
cate that  the  mining  supervisor  should 
be  required  to  notify  the  operator  In 
writing  within  15  calendar  days  of  his 
decision  to  allow  operators  to  continue 
in  situations  where  unsuspected  wells 
or  bore  holes  are  encountered.  The 
commenter  alleges  that  under  the 
emergency  circumstances  of  Section 
744.12(c),  the  operator  should  be  enti- 
tled to  written  certification  of  the 
mining  supervisor's  decision  within  a 
specified  time-period. 

The  Office  did  not  accept  the  sug- 
gested alternative  as  it  Is  beyond  the 
purview  of  these  regulations  to  require 
the  mining  supervisor  to  respond 
within  a  fixed  number  of  daya  Since 
issues  covered  by  this  section  relate 
primarily  to  the  responsibility  of  the 
mining  supervisor  under  30  CPR  211, 
the  Office  has  elected  to  delete  Sec- 
Uon  744.12(c)  in  its  entirety. 

9  744.13    Performance  standards:   Comple- 
tion of  operations  and  abandonment 

1.  Section  744.13  sets  forth  operator 
requirements  for  completion  of  oper- 
ations and  abandonment,  including 
provisions  for  public  notification  and 
participation  in  such  actions. 

2.  One  commenter  suggested  that  all 
reference  to  the  term  "approved  plan" 
In  Section  744.13  should  be  changed  to 
read  "approved  permit."  The  com- 
menter did  not  provide  any  rationale 
for  the  proposed  change. 

The  text  of  Section  744.13  has  been 
revised  and  now  excludes  the  term 
"approved  plan."  Deletion  is  a  result 
of  editorial  corrections. 
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3.  Aa  proposed  Section  744.13(a) 
specified  the  protective  actions  which 
an  operator  must  implement  upon 
temporary  abandonment  of  a  mining 
operation.  The  Intent  is  to  afford  opti- 
mum protection  for  people  and  ani- 
mals against  hazards  associated  «ith 
mining  and  reclamation  operations. 

Several  commenters  Indicated  that 
language  requiring  that  protective  de- 
vices be  placed  around  "areas  prone  to 
subsidence"  is  vague  and  unnecessarily 
open-ended.  They  contend  that  such 
areas  are  difficult  to  determ^lne,  «nd 
that  the  provisions  for  protecting  sur- 
face facilities  which  present  a  hazard 
under  Section  744.13(a)  are  adequate 
to  achieve  the  intent  of  this  Section. 

After  reviewing  Section  744.13(a), 
editorial  corrections  have  been  made 
which  incorporate  the  abandonment 
provisions  of  30  CFR  816.131  and 
817.131  by  reference.  Thus,  the  specif- 
ic requirements  of  the  proposed  Sec- 
tion 744.13(a)  rules  are  unnecessary. 
This  revision  eliminates  all  reference 
to  "subsidence"  and  the  concern  ex- 
pressed by  the  commenters. 

Section  744.13(d)  as  proposed  re- 
quired the  Regional  Director  to  notify 
a  non-Federal  surface  owner  and  con- 
sider his/her  comments  before  recom- 
mending that  the  appropriate  bond  li- 
ability be  terminated.  The  purpose 
and  Intent  of  this  provision  is  to  pro- 
vide for  surface  owner  participation  in 
bond  release  proceedings  and  to 
ensure  satisfactory  reclamation  or  res- 
toration of  the  surface  and  facilities 
thereon. 

One  commenter  indicated  that  this 
provision  Is  neither  authorized  nor 
needed  and  should  be  deleted.  The 
owners  of  fee  surface  overlying  Feder- 
al coal,  contends  the  commenter,  are 
sufficiently  protected  by  Section  714 
of  SMCRA  (30  U.S.C.  1304)  and  the 
regulations  promulgated  thereunder. 

Deletion  of  Section  744.13(d),  as  sug- 
gested by  the  commenter,  was  deter- 
mined unacceptable  because  It  would 
cause  omission  of  an  Important  re- 
quirement of  Section  744.13:  Comple- 
tion of  Operations  and  Abandonment. 
Further,  the  provisions  of  Section  714 
of  the  Act  relate  only  to  consultation 
and  consent  of  surface  owners  to  issu- 
ance of  a  Federal  coal  lease  and  afford 
no  protection  of  surface  owners'  prop- 
erty rights,  after  a  lease  has  been 
issued.  The  Office  believes  this  re- 
quirement Is  reasonable  and  within 
the  intent  of  the  Act.  Instead,  the 
Office  elected  to  revise  the  text  of  Sec- 
Uon  744.13(d). 


PART  745— STATE-FEDERAL 
COOPERATIVE  AGREEMENTS 

Part  745  sets  forth  procedures  for 
the  formulation  and  administration  of 
State-Federal  cooperative  agreements 
authorized  under  Section  523(c)  of  the 
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Act.  This  Part  also  describes  the  provi- 
sions which  must  be  included  in  an 
agreement,  establishes  criteria  for  ap- 
proval of  agreements,  and  lists  au- 
thorities and  responsibilities  reserved 
to  the  Secretary.  The  objective  of  this 
Part  Is  to  provide  for  uniform  applica- 
tion of  environmental  and  reclamation 
standards  to  surface  coal  mining  oper- 
ations within  a  State  through  the  ex- 
ercise of  regulatory  authority  by  the 
SUte. 

Authority  for  this  Part  is  contained 
in  Sections  102.  201,  503,  507.  517.  518, 
521,  and  523  of  Pub.  L.  95-87.  91  SUt. 
448,  449,  470,  474.  498.  499.  504,  and 
510  (30  UJS.C.  1202.  1211.  1253.  1257, 
1267,  1268,  1271,  and  1273);  and  41 
SUt.  437.  as  amended  (30  UJS.C.  181  et 
seq.). 

Sections  745.11(bK7),  745.11(fX4), 
745.12(c),  745.14  and  745.18  have  been 
deleted.  In  Section  745.11,  Paragraphs 
(bK8)  and  (bK9)  have  been  renum- 
bered Sections  745.11(bK7)  and  (bK8). 
respectively.  In  Section  745.12.  Para- 
graphs (d),  (e),  and  (f)  have  been  re- 
designated Sections  745.12  (c),  (d).  and 
(e).  A  new  Paragraph  (f)  has  been 
added  to  Section  745.12.  Deletion  of 
Section  745.14  has  resulted  in  renum- 
bering subsequent  Sections  745.15 
through  .17.  Deleted  Section  745.18 
has  not  been  replaced. 

1.  A  number  of  comments  received 
objected  to  the  promulgation  of  any 
regulations  under  this  Part.  Com- 
menters suggested  that  the  public 
would  be  totally  confused  by  these 
regulations  and  that  the  provisions  of 
Part  745  will  be  Inconsistent  with  ex- 
isting cooperative  agreements  execut- 
ed under  30  CFR  211.  Commenters 
further  specify  that  the  proposed 
rules  are  contrary  to  harmonious  rela- 
tionships with  the  various  affected 
States,  forcing  them  to  accept  unrea- 
sonable terms. 

The  Office  has  elected  not  to  accept 
the  suggested  deletion  of  all  provisions 
under  Part  745.  As  stated  In  the  pre- 
amble to  the  proposed  rules,  failure  to 
promulgate  regulations  implementing 
Section  523(c)  of  the  Act  would  leave 
the  States,  particularly  those  which 
will  become  eligible  for  agreements, 
and  the  public  completely  uninformed 
about  the  procedures  for  entering  into 
cooperative  agreements  and  the  terms 
and  conditions  of  such  agreements  and 
the  circumstances  under  which  such 
agreements  may  be  modified  or  termi- 
nated. The  Office  further  believes 
that  publication  of  these  rules  Is  man- 
dated by  the  Administrative  Proce- 
dures Act  (5  D.S.C.  552)  which  pro- 
vides that  rules  of  procedures  and  sub- 
stantive rules  of  general  applicability, 
adopted  as  authorized  by  law  and 
statements  of  general  policy  or  inter- 
pretation of  general  applicability, 
shall  be  published  In  the  Federal  Rec- 
isTxa. 


In  reviewing  its  decision  to  publish 
final  regulations  governing  the  execu- 
tion and  administration  of  cooperative 
agreements,  the  Office  does  not  be- 
lieve that  agreements  executed  under 
30  CFR  211  will  be  Inconsistent  with 
the  Part  745  regulations.  The  Office, 
however,  wishes  to  clarify  any  confu- 
sion or  misunderstanding  of  the  rela- 
tionships l)etween  the  existing  cooper- 
ative agreements  and  the  require- 
ments of  Part  745  as  follows: 

After  the  effective  date  of  the  regu- 
lations in  Part  745,  pursuant  to  the  re- 
quirements of  Section  523  of  the  Act, 
existing  State-Federal  cooperative 
agreements,  entered  into  pursuant  to 
30  CFR  211.75.  must  be  revised  to 
permit  States  to  administer  and  en- 
force the  permanent  program  per- 
formance standard  requirements  of  30 
CFR  816-828,  as  appropriate.  Upon  ap- 
proval of  a  State  program,  such  exist- 
ing cooperative  agreements  may  be 
amended  pursuant  to  30  CFR  745.12. 
Failure  to  amend  an  existing  coopera- 
tive agreement  to  bring  It  into  full 
compliance  with  the  permanent  regu- 
latory program  will  cause  termination 
of  the  agreement  In  accordance  with 
Article  IX.  Paragraph  (c)  of  the  re- 
spective existing  cooperative  agree- 
ments. The  revised  cooperative  agree- 
ments, when  adopted  in  final  form, 
will  appear  at  30  CFR  746  rather  than 
at  30  CFR  Part  211. 

9  745 J    ObJecUvcs. 

Section  745.2  sets  forth  the  objec- 
tives of  this  Part,  providing  for  State 
regulation  of  surface  coal  mining  oper- 
ations on  Federal  lands  where  State- 
Federal  cooperative  agreements  are  in 
effect.  Several  commenters  suggested 
that  this  Section  be  expanded  to  spe- 
cifically point  out  that  one  of  the 
major  objectives  of  cooperative  agree- 
ments under  Section  523(c)  of  the  Act 
is  to  eliminate  "duality"  of  administra- 
tion and  enforcement  of  surface  coal 
mining  and  reclamation  operations. 
They  contend  that  such  objective  is 
also  consistent  with  Article  I,  Purpose, 
of  existing  cooperative  agreements. 

The  Office  believes  that  total  elimi- 
nation of  "duality"  of  administration 
i^  not  feasible,  because  the  Secretary 
Is  prohibited  by  law  from  delegating 
certain  responsibilities  to  a  State.  Sec- 
tion 523(c)  of  the  Act,  for  example, 
specifically  prohibits  the  Secretary 
from  delegating  to  States  responsibili- 
ty for  approving  mining  plans  or  for 
designating  certain  Federal  lands  un- 
suitable for  mining.  Nevertheless,  the 
Office  concurs  with  the  commenters' 
alternative  language  to  the  extent 
that  duality  of  administration  should 
be  eliminated  wherever  authorized 
under  a  State-Federal  cooperative 
agreement.  The  Office  has,  therefore, 
adopted  the  commenters'  suggestion 
to  revise  Section  745.2.  to  specifically 


Indicate  that  State  regulation  of  sur- 
face coal  mining  and  reclamation  oper- 
ations will  be  accomplished  under  co- 
operative agreements,  the  basic  pur- 
pose of  which  is  to  reduce  duality  of 
administration  and  enforcement.  This 
revision,  the  Office  believes,  is  respon- 
sive to  the  commenters  and  is  consist- 
ent with  the  langiiage  of  existing  cooi>- 
eratlve  agreements. 

S  745.4    Responsibilities. 

1.  Section  745.4  sets  forth  responsi- 
bilities and  procedures  for  entering 
Into,  approving,  revising,  terminating, 
administering,  and  enforcing  coopera- 
tive agreements.  As  proposed,  the 
rules  were  silent  with  respect  to  the 
State  regulatory  authority's  resixtnsi- 
bilities  for  administering,  maintaining, 
and  enforcing  State-Federal  coopera- 
tive agreements.  This  Section  has, 
therefore,  been  revised,  by  adding  a 
Paragraph  (d).  to  recognize  the  re- 
sponsibUity  of  the  State  regulatory  au- 
thority. 

§  745.11     Application  and  agreement 

1.  Section  745.11  establishes  proce- 
dures and  Information  requirements 
for  submitting  applications  for  cooper- 
ative agreements.  One  commenter  rec- 
ommended that  a  new  provision 
should  be  added  prohibiting  the  Secre- 
tary from  enteriiig  into  a  cooperative 
agreement  until  he  has  obtained  the 
written  concurrence  of  the  Adminis- 
trator of  the  Environmental  Protec- 
tion Agency  (EPA).  The  oonmienter 
suggests  this  change  would  be  merely 
an  extension  of  Section  503(bK2)  of 
the  Act  which  requires  such  action  for 
approval  of  a  State  program. 

The  Office  has  elected  not  to  accept 
the  commenter's  suggested  revision  to 
provide  for  EPA  concurrence  on  cer- 
tain environmental  provisions  prior  to 
the  Secretary's  approval  of  a  coojjera- 
tlve  agreement  application,  because 
such  a  requirement  would  be  redun- 
dant. The  provision  for  EPA  concur- 
rence, as  stated  by  the  commenter,  Is 
required  pursuant  to  Section  503(bK2) 
of  the  Act  for  State  program  approval. 
Since  cooperative  agreements  cannot 
be  executed  until  after  a  State  pro- 
gram is  approved  it  therefore  follows 
that  administration  and  enforcement 
under  a  State-Federal  cooperative 
agreement  must  be  conducted  in  full 
accord  with  the  necessary  require- 
ments for  a  State  program. 

2.  The  intent  of  Section  745.11(a)  is 
to  authorize  the  Oovemor  of  any 
State,  having  an  approved  State  pro- 
gram, to  request  that  the  Secretary 
enter  into  a  State-Federal  cooperative 
agreement.  Such  authorization  is  re- 
stricted to  the  Governor  to  ensure 
that  the  highest-ranking  official  in 
the  State  is  fully  informed  of  a  State's 
intentions    to    accept    administration 
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and     enforcement     of    surface     coal 
mining  operations  on  Federal  lands. 

Comments  suggest  that  authoriza- 
tion to  request  the  Secretary  to  enter 
Into  a  cooperative  agreement  be  ex- 
panded to  Include  the  State  regiUatory 
authority.  One  commenter  Indicates 
that  in  his  State,  existing  State  law 
does  not  permit  the  Oovemor  to  exer- 
cise Jurisdictional  responsibility  over 
surface  coal  mining  operations.  Autho- 
rizing the  State  regulatory  authority 
to  enter  Into  agreements  would  pro- 
vide the  necessary  flexibility  to  meet 
individual  state  needs. 

The  Office  did  not  adopt  the  alter- 
native language  for  the  reason  that 
Section  745.11(a)  only  requires  the 
Governor  to  submit  the  request.  Ex- 
ecution of  the  agreement  may  remain 
the  responsibility  of  the  State  regula- 
tory authority. 

3.  Section  745.11(b),  requires  that  a 
request  to  enter  into  a  cooperative 
agreement  Include  various  data.  The 
Intent  of  this  data  requirement  Is  to 
assist  the  Office  In  determining  If  the 
State  regulatory  authority  has  con- 
flicting responsibilities  which  could 
impair  its  ability  to  carry  out  the  ad- 
ministrative and  enforcement  require- 
ments of  a  State-Federal  cooperative 
agreement. 

Some  comments  received  allege  that 
the  requirements  of  Section  745.11(b) 
are  too  burdensome.  They  contend 
that  Information  submitted  to  OSM 
under  the  State  program  is  sufficient 
and  additional  data  requirements  of 
Section  745.11(b)  are  unnecessary. 

One  commenter  suggested  that  all 
references  to  branches  of  government 
not  concerned  with  mining  activities 
should  be  deleted  from  the  provisions 
of  Section  745.1  l(bM2).  The  com- 
menter Indicates  that  OSM  should  not 
be  concerned  with  non-mining  related 
government  entities. 

Other  comments  received  on  the 
proposed  Section  745.11(b)(3)  Indicate 
that  the  Office  should  not  be  con- 
cerned with  data  relating  to  the  loca- 
tion and  area  of  non-Federal  lands 
that  will  not  Interfere  with  mining  on 
Federal  lands.  One  commenter  recom- 
mends restating  the  provisions  of  Sec- 
tion 745.11(bK3)  to  include  informa- 
tion relating  only  to  non-Federal  lands 
adjoining  Federal  lands. 

.Another  commenter  suggested  that 
Section  745.11(bK4)  be  revised  to  ex- 
clude the  requirement  for  data  relat- 
ing to  the  disciplines  and  salaries  of 
State  regulatory  authority  i>ersonneL 
The  commenter  sees  no  reason  to  dis- 
close such  Information  which  pries 
Into  State  affairs  and  In  no  way  is  as- 
sociated with  mining  activities. 

Section  523(c)  of  the  Act  requires 
that  the  Secretary  determine  in  writ- 
ing that  a  State  has  the  necessary  per- 
sonnel and  funding  to  fully  Implement 
a  cooperative  agreement.   Generally, 
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information  submitted  with  the  State 
program  is  of  sufficient  detail  to 
permit  such  determination.  The  Office 
believes,  however,  that  the  data  re- 
quired in  Section  745.11  is  necessary  to 
properly  evaluate  a  State's  capability 
to  administer  a  cooperative  agreement. 
Nevertheless,  the  Office  has  reviewed 
all  the  requirements  of  Section 
745.11(b)  and  has  determined  that 
only  Section  745.11(bK7),  which  re- 
quires a  description  of  office  space,  ve- 
hicles, laboratory  and  testing  facilities 
and  associated  costs,  is  unreasonably 
burdensome.  This  requirement  has, 
therefore,  been  deleted  from  the  final 
rules. 

The  Office  has  also  reviewed  the  re- 
quirements of  Sections  745.11(bK2) 
and  745.1  l(bK3)  and  has  determined 
that  deletion  of  these  requirements,  as 
suggested,  would  affect  the  Office's  ca- 
pabUlty  to  determine  the  ability  of  a 
State  regulatory  authority  to  adminis- 
ter and  enforce  a  State-Federal  coop- 
erative agreement.  The  Office  believes 
that  It  Is  necessary  to  know  the  entire 
range  of  functional  responsibilities 
under  the  jurisdiction  of  the  State  reg- 
ulatory authority.  Including  staffing 
requirements,  to  determine  if  the 
State  regulatory  authority  can  effi- 
ciently and  effectively  assume  the  ad- 
ditional worldoad  of  administering  and 
enforcing  surface  coal  mining  and  rec- 
lamation operations  on  Federal  laiKli. 
The  Office,  therefore,  elected  not  to 
adopt  the  commenter's  suggestion. 

The  Office  conciu^  with  the  com- 
ment that  Section  745.11(b)(4)  should 
be  revised  to  exclude  requirements  for 
submission  of  data  relating  to  staff 
disciplines  and  salaries.  Deletion  of 
this  requirement  will  not  impair  the 
Office's  ability  to  determine  State 
costs  of  administering  a  cooperative 
agreement  and  for  evaluating  and 
taking  action  on  grant  requests  inci- 
dent thereto.  Section  74S.ll(bX4)  has 
been  amended  accordingly. 

4.  Section  745.11(bX9)  of  the  pro- 
posed rules  (745.11(bK8),  as  renum- 
bered) specified  that  the  Attorney 
General  of  the  State  must  certify  that 
the  State  regulatory  authority  has  the 
necessary  legal  and  administrative 
powers  to  fully  administer  a  coopera- 
tive agreement  The  purpose  of  this 
requirement  is  to  ensure  the  Office 
and  the  Secretary  that  State  adminis- 
tration and  enforcement  of  surface 
coal  mining  operations  on  Federal 
lands  will  not  be  impaired  or  Jeopard- 
ized by  conflicting  State  law,  regula- 
tion, or  policy  provisions. 

Several  comments  received  ex- 
pressed concern  that  a  State  Attorney 
General  can  only  interpret  State  laws 
and  regulations  and  cannot  certify 
policy  provisions  over  which  he  has  no 
control:  rather,  policy  certification 
should  be  the  responsibility  of  the 
State  regulatory  authority. 
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In  reviewing  the  provisions  of  pro- 
posed Section  745.11(5X9).  the  Office 
determined  that  the  purpose  and 
intent  of  this  rule.  I.e.,  to  limit  Attor- 
ney General  certification  require- 
ments to  State  laws,  regulations  and 
other  legal  areas  within  the  purview  of 
the  Attorney  General's  responsibility, 
was  not  clearly  stated.  The  Office  has. 
therefore,  elected  to  revise  the  re- 
quirements of  this  section  by  specifi- 
cally limiting  the  certification  require- 
ment to  'State  laws,  regulations,  or 
legal  constraints."  To  provide  addi- 
tional flexibility  at  the  State  level,  the 
Office  also  has  expanded  certification 
authority  to  include  the  chief  legal  of- 
ficer of  the  State  regulatory  authori- 
ty, where  such  a  position  exists.  This 
additional  flexibility  allows  SUte 
agencies  which  are  Independent  State 
regulatory  agencies  to  rely  upon  their 
own  legal  counsels. 

5.  Section  745.11(d)  sets  forth  public 
hearing  requirements  for  State-Feder- 
al cooperative  agreements.  It  provides 
that  such  hearings  may  be  combined 
with  similar  hearings  for  the  State 
program  submission  under  30  CFR 
732.  The  Intent  Is  to  eliminate,  to  the 
extent  practical,  duplication  of  hear- 
ings, and  to  reduce  administrative 
costs. 

Several  commenters  objected  to  the 
consolidation  of  public  meetings  under 
Section  745.11(d).  While  acknowledg- 
ing that  such  a  procedure  might 
streamline  the  process  and  reduce 
costs,  they  contend  that  such  practice 
may  confuse  the  public.  They  believe 
that  misunderstandings  would  arise 
with  respect  fo  statements  on  one  pro- 
posal, thought  to  apply  to  another, 
e.g..  comments  on  the  State  program 
applying  to  the  cooperative  agree- 
ment. The  commenters.  therefore,  be- 
lieve that  the  approval  process  for 
State  programs  and  cooperative  agree- 
ments should  be  clearly  separated. 

The  Office  agrees  with  the  com- 
menters that  one  public  hearing,  deal- 
ing with  both  the  State  program  and 
the  cooperative  agreement,  may  have 
some  potential  for  confusing  the 
public;  however,  such  procedures  may 
also  be  beneficial  by  permitting  the 
public  an  opportunity  to  better  under- 
stand the  relationships  between  the 
two.  The  Office  t)elieves  that  the  posi- 
tive attributes  of  combining  the  public 
hearings,  wherever  possible,  will  pro- 
vide for  greater  public  understanding 
of  State  programs  and  their  relation- 
ship to  State-Federal  cooperative 
agreements.  For  this  reason,  the 
Office  elected  not  to  adopt  the  com- 
menters' recommendation  that  sepa- 
rate public  hearings  relating  to  coop- 
erative agreements  be  required. 
8.  Section  745.11(e)  provides  for  con- 
.  sultatlon  with  various  Department  of 
Interior  agencies  and  other  surface 
managing  agencies  prior  to  the  expira- 
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tlon  of  the  public  comment  period  on 
requests  for  State-Federal  cooperative 
agreement.  The  purpose  of  this  re- 
quirement Is  to  ensure  that  all  Federal 
agencies  having  direct  interest  In  sur- 
face coal  mining  and  reclamation  oper- 
ations, are  fully  aware  of  the  contents 
of  the  proposed  cooperative  agree- 
ment, and  .^y  have  been  afforded  an 
opportunltjMor  comment. 

One  commenter  suggested  thai  the 
Environmental  Protection  Agency 
(EPA)  be  Included  In  the  "list"  of 
agencies  that  must  be  consulted  under 
the  provisions  of  Section  745.11(e). 
The  commenter  believes  that  the  EPA. 
with  its  statutory  responsibilities 
under  the  Federal  Water  Pollution 
Control  Act  and  the  Clean  Air  Act. 
should  be  consulted  along  with  other 
agencies  and  sees  no  reason  to  limit 
the  list  to  surface  managing  agencies 
when  the  Act  Is  concerned  with  envi- 
ronmental Impacts  on  air  and  water  as 
well. 

In  srttlng  forth  the  requirements  of 
Section  745.11(e),  the  Office  Intended 
to  Identify  only  those  agencies  which 
have  immediate,  direct  relationships 
to  surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  Consulta- 
tion with  the  Pish  and  Wildlife  Service 
Is  required  by  Section  7  of  the  Endan- 
gered Species  Amendments  Act  of 
1973  as  amended  (16  D.S.C.  1531-1543) 
and  the  Department  regulations  In  50 
CFR  Part  42  (43  FR  874.  January  4, 
1978)  which  requires  Federal  agencies 
to  consult  with  the  Service  whenever 
It  determines  its  activities  or  programs 
may  affect  species  or  their  habitat 
which  are  designated  as  endangered. 

The  Office  believes  that  adding  EPA 
to  the  required  list  would  set  a  prece- 
dent, requiring  the  listing  of  all  Feder- 
al agencies  having  even  a  remote  Inter- 
est In  surface  coal  mining  and  recla- 
mation activities.  Rather,  It  Is  Intend- 
ed that  other  Federal  and  non-Federal 
agencies  provide  input  during  the 
public  hearing  and  comment  period,  as 
provided  in  Section  745  11(c).  EPA,  in 
particular.  Is  also  consulted  In  the 
State  program  approval  process  In  ac- 
cordance with  Section  732.l3(bKl). 
For  these  reasons,  the  Office  did  not 
accept  the  recommendation  to  Include 
EPA  In  the  list  of  agencies  to  be  con- 
sulted under  the  provisions  of  Section 
745.11(e). 

7.  As  previously  indicated,  numerous 
comments  objected  to  the  promulga- 
tion of  any  regulations  In  Part  745. 
Commenters  acknowledged,  however, 
that  If  regulations  dealing  with  State- 
Federal  cooperative  agreements  are 
published.  Section  745.12  should  be  re- 
vised to  Include  all  the  provisions  of 
Sections  745.13  through  745.18.  Com- 
menters contend  that  such  revisions 
would  eliminate  redundancy  and  un- 
necessary regulations.  According  to 
the  commenters,  the  proposed  changes 


also  would  provide  the  Office  and  the 
States  with  greater  flexibility  to  make 
cooperative  agreements  responsive  to 
the  Individual  State  needs.  The  follow- 
ing discussion  on  Sections  745.13 
through  745.18  pertains  to  the  com- 
menters suggested  revision  of  Section 
745.12  In  general. 

Section  745.13  describes  those  au- 
thorities which  the  Secretary  cannot 
delegate  to  any  State.  As  discussed  In 
the  Preamble  to  the  proposed  rules 
such  delegation  Is  prohibited  by  Sec- 
tion 523(c)  of  the  Act.  the  Mineral 
Leasing  Act  and  court  decisions  on  the 
National  Environmental  Policy  Act. 

Comments  on  this  Section  recom- 
mended deletion  of  Section  745.13, 
since  they  believe  "reservation  of  au- 
thority" is  adequately  covered  under 
Section  745.12(b).  The  Office  did  not 
accept  this  recommendation,  since  the 
authorities  set  forth  In  Section  745.13 
are  non-delegable  and  cannot  be  sub- 
jected to  negotiation  In  the  process  of 
formulating  a  cooperative  agreement. 

8.  Section  745.14  of  the  proposed 
rules  provided  that  the  State  regula- 
tory authority  be  responsible  for  en- 
forcement of  all  applicable  rules  and 
regulations  under  the  terms  of  a  coop- 
erative agreement.  The  Office  concurs 
with  the  commenters'  suggestion  to  In- 
corporate these  provisions  In  Section 
745.12,  because  Section  745.14  Is  basi- 
cally repetitive,  its  provisions  general- 
ly contained  within  the  framework  of 
Section  745.12(a).  The  Office  has. 
therefore,  adopted  the  commenters' 
alternative  to  delete  Section  745.14. 
Correspondingly,  Section  745.12(a)  has 
t)een  modified  slightly  to  indicate  that 
the  State  regulatory  authority  is  obli- 
gated to  both  enforce  and  Inspect  for 
compliance  with  performance  stand- 
ards required  under  the  State's  ap- 
proved program. 

9.  Section  745.15  of  the  proposed 
niles  (Section  745.14  as  renumbered) 
specifies  the  conditions  for  amending 
cooperative  agreements.  All  amend- 
ments are  to  be  adopted  by  rulemak- 
ing. 

The  Office  did  not  accept  the  com- 
menters' suggestion  to  delete  this 
I>aragraph.  Although  some  conditions 
for  amending  cooperative  agreements 
are  adequately  covered  by  Section 
745.12(c).  the  Office  believes  that  the 
requirement  to  adopt  amendments 
through  the  rulemaking  process  is  not 
appropriate  for  Inclusion  as  a  term  In 
the  cooperative  agreement  which  is 
the  alternative  location  for  this  re- 
quirement. Further,  analysis  of  Sec- 
tion 745.12(c)  indicates  that  Its  provi- 
sions are  more  specifically  covered  by 
Sections  745.15  through  745.17;  thus, 
the  Office  has  elected  to  delete  Sec- 
tion 74S.12(c). 

10.  Sections  745.16  and  745.17  of  the 
proposed  rules  (Sections  745.15  and 
745.16  as  renumbered)  contain  specific 


requirements  for  terminating  or  rein- 
stating cooperative  agreements.  Such 
requirements,  the  Office  believes, 
should  not  be  coached  in  the  frame- 
work of  the  general  terms  set  forth  in 
Section  745.12.  as  suggested  by  several 
commenters.  For  this  reason,  the 
Office  did  not  accept  the  commenters' 
alternative  to  delete  these  require- 
ments and  incori>orate  them  Into  Sec- 
tion 745.12(c). 

11.  Section  745.18  of  the  proposed 
rules  set  forth  the  procedxires  to  be 
followed  by  the  State  regulatory  au- 
thority in  the  administration  of  coop- 
erative agreements.  These  require- 
ments have  been  deleted  in  their  en- 
tirety, because  they  are  redundant  or 
liave  been  incorporated  into  the  provi- 
sions of  Section  745.12.  For  further 
analysis  of  these  revisions,  the  reader 
is  referred  to  the  Preamble  discussion 
for  Section  745.12(a)  and  (b). 

12.  Section  745.12(d)  of  the  proposed 
rules  (745.12(c)  as  renumbered)  pro- 
vided for  regular  reports  by  the  State 
regulatory  authority  to  the  Regional 
Director.  Such  reporting  is  intended  to 
keep  the  Regional  Director  informed 
of  State  administration  and  enforce- 
ment of  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands. 
One  commenter  suggested  that  this 
provision  should  be  much  more  specif- 
ic He  pointed  out  that  OSM  monitor- 
ing of  State  compliance  will  be  largely 
contingent  on  the  availability  of  data 
on  State  enforcement  practices,  and 
that  while  State  regulatory  authori- 
ties wHl  be  required  by  Section  ft40.14 
to  supply  such  Information  there  must 
be  separate  identification  of  data  re- 
lating to  Federal  lands.  Only  in  this 
manner,  the  commenter  contends,  can 
OSM  use  its  limited  fiscal  and  man- 
power resources  effectively  and  effi- 
ciently in  administering  the  Act.  No 
specific  text  was  provided  by  the  com- 
menter. 

The  Office  has  analyzed  this  recom- 
mendation and  has  concluded  that 
given  the  requirement  in  30  CFR 
840.14  that  the  State  regulatory  au- 
thority shall  make  available  to  the  Di- 
rector and  the  Reglmial  Director 
copies  of  all  documents  relating  to  per- 
mits and  inspection  and  enforcement 
actions,  there  is  no  justifiable  basis  for 
Including  a  duplicative  requirement  in 
this  Part.  Moreover,  considering  the 
variations  tn  State  programs  from 
State  to  State,  the  preferable  proce- 
dure is  to  Include  specific  reporting 
formats  and  data  presentation  require- 
ments in  each  individual  cooperative 
agreement.  For  these  reasons,  the 
Office  elected  not  to  accept  the  oom- 
menter's  stiggestions. 

13.  SecUon  74S.12(f)  of  the  proposed 
rules  (Section  745.12(e)  as  renum- 
bered) required  that  cooperative 
agreements  contain  terms  for  coopera- 
tion among  the  State  regulatory  an- 
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thority  and  the  various  inrolved  Fed- 
eral agencies  to  be  included  in  the  co- 
operative agreement.  The  purpose  of 
such  terms  is  to  Identify  responsibil- 
ities and  to  establish  lines  of  commu- 
nication between  the  State  regulatory 
authority  and  the  Federal  agencies 
having  direct  resource  management 
respon^biliiies  or  regulatory  control 
over  surface  coal  mining  operations. 

One  commenter  suggests  that  the 
provisions  of  Section  745.12(f)  of  the 
proposed  rules  Imply  a  settling  of  dif- 
ferences among  Interior  agencies 
within  the  framewoxi^  of  a  cooperative 
agreement.  The  comimenter  contends 
that  States  should  not  be  subject  to 
such  Federal  government  Jurisdiction- 
al problems.  The  conunenter  further 
indicates  that  the  provisions  of  Sec- 
tion 745.12(f)  of  the  proposed  rules 
conflict  with  at  least  one  existing  co- 
operative agreement,  which  provides 
that  OSM  Is  to  act  as  a  contact  point 
with  the  State.  For  these  reasons  the 
commenter  recommeiuls  deleting  this 
provision. 

The  Office  analyzed  two  alternatives 
to  the  proposed  rules  in  Section 
74S.12(f )-  Deleting  the  requirement  en- 
tirely, as  suggested  by  the  commenter, 
is  unacceptable.  Although  OSM  will 
serve  as  the  principal  contact  point  for 
the  State,  there  will  alwajrs  be  a  need 
for  some  contact  between  the  States 
and  other  Federal  agencies  on  mining- 
related  problems.  The  Office  believes 
that  such  needs  must  be  set  out  In  the 
cooperative  agreement  to  Identify  Ju- 
risdictional responsibUities.  areas  of 
special  expertise,  and  to  establish  lines 
of  communication. 

A  second  altemath-e  examined  by 
the  Office  would  be  to  make  a  minor 
language  revision  in  Section  745.12(f) 
to  provide  for  "coordination"  among 
the  various  agencies  to.  lieu  of  "cooper- 
ation" as  originally  stated.  This 
option,  the  Office  believes,  permits  re- 
tention of  an  Important  requirement 
that  cooperative  agreements  establish 
clearly  identified  lines  of  communica- 
tion between  the  State  regulatory  au- 
thority and  the  varioxis  Federal  agen- 
cies. At  the  same  time,  the  Office  be- 
lieves that  this  change  is  responsive  to 
the  commenter's  concern  "that  the 
State-Federal  cooperative  agreement 
will  be  used  as  an  instrument  for  set- 
tling Federal  agency  differences."  This 
alternative  was.  therefore,  determined 
most  acceptable.  Section  745.12(f)  of 
the  proposed  rules  (Section  745.12(e) 
as  renumbered)  has  been  revised  ac- 
cordingly. 

S  74&.13  Authttriij  Reserved  by  the  Secre- 
tly 
1.  Section  745.13  describes  various 
authorities  reserved  to  the  Secretary. 
The  pur]x>se  is  to  inform  the  States 
and  the  public  of  functional  responsi- 
bUities  whkh   the   Secretary   cannot 
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delegate  to  the  States,  (^e  commenter 
recommends  that  this  Section  be 
amended  to  allow  States  the  authority 
to  enforce  Federal  and  State  statutes 
designed  to  protect  cultural  resources. 
The  commenter  contends  that  this 
Section  falls  to  recopiize  a  State's  in- 
terest in  the  cultural  resources  and  in- 
formation located  within  the  bound- 
aries of  the  State. 

The  Office  t)elleves  that  amending 
Section  745.13.  as  suggested  by  the 
commenter.  Is  Inappropriate.  Section 
745.13  describes  authorities  reserved 
to  the  Secretary  and  Is,  therefore,  not 
the  appropriate  place  to  delegate  en- 
forcement authority  to  the  States. 
Further,  the  Office  believes  that  State 
regulatory  authority  for  enforcing 
provisions  relating  to  cultural  re- 
sources, althoue^i  not  specifically 
stated,  is  adequately  covered  under 
Section  745.12,  which  requires  that 
agreements  contain  terms  obligating 
the  State  regulatory  authority  to  en- 
fc»t«  the  requirwnents  of  approved 
State  programs.  State  involvement  in 
the  protection  of  cultural  resources  is 
also  authorized  under  the  Historic 
Preservation  Act  of  1966  which  per- 
mits States  to  prepare  comprehensive 
Statewide  historic  surveys  and  plans 
for  [Heservation,  acquisition,  and  de- 
velopment of  National  Register  prop- 
erties. Under  36  CFR  800,  Interior 
agencies  are  required  to  consult  with 
the  State  Historic  Preservation  Offi- 
cer, prior  to  implementteig  any  Federal 
action.  For  these  reasons,  the  Office 
elected  not  to  accept  the  commenter's 
suggested  revision  of  Section  745.13. 

2.  One  commenter  recommends  de- 
leting Paragraphs  (b),  (c),  (i),  and  (k) 
of  Section  745.13.  This  same  com- 
menter proposed  adding  a  new  Para- 
graph (I)  which  would  not  preclude 
the  Secretary  from  Joint  preparation 
of  environmental  assessments  or  devel- 
opment of  land  use  plans.  The  com- 
menter contends  that  the  proposed 
rules  (b)  and  (c)  of  this  Section  pre- 
clude preparation  of  Joint  environmen- 
tal assessments  and  land  use  planning 
mechanisms  in  place  in  the  States. 
The  commenter  further  asserts  that 
there  is  no  statutory  authority  for 
Paragraph  (1),  which  reserves  authori- 
ty for  approval  or  significant  modifica- 
tion of  mining  plans  on  Federal  lands 
to  the  Secretary.  Similarly,  the  com- 
menter contends  that  there  is  no  au- 
thority for  the  provisions  of  Para- 
graph (k),  concerning  approval  of 
postmlning  land  use  for  Federal  lands. 
This  latter  provision,  states  the  com- 
menter. "Ignores  the  right  of  a  State 
to  regulate  Its  end-use  (of)  private  sur- 
face or  impose  stricter  laws."  This  pro- 
vision, according  to  the  commenter. 
thus  appears  to  preclude  enforcement 
of  a  more  stringent  State's  statute, 
and  would  be  beyond  the  intent  of 
Cmigress. 
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The  Office  does  not  believe  that  the 
provisions  of  Section  745  13(b)  and  (c) 
preclude  the  Secretary  from  Jointly 
preparing  envtronmental  assessments 
and  land  use  plans  with  the  States  or 
other  Federal  agencies.  Where  such 
actions  Involve  Federal  minerals  on 
lands  under  the  jurisdiction  of  the  De- 
partment of  the  Interior,  however,  the 
Secretary  must  assume  full  responsi- 
bility for  ensuring  compliance  with 
Section  102(2Hc)  of  the  National  Envi- 
ronmental Policy  Act  of  1969.  Section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  and  other 
Federal  laws  related  to  enviroimiental 
assessment  or  land  use  planning  func- 
tions under  the  Jurisdiction  of  the  De- 
partment of  Interior.  The  Office  has. 
therefore,  elected  not  to  accept  the 
commenter's  suggested  revision.  In- 
stead, the  Office  has  made  a  minor 
modification  to  paragraph  (c)  to  ex- 
plicitly indicate  that  the  Secretary 
only  retains  authority  for  develop- 
ment of  land  use  plans  for  Federal 
lands. 

Contrary  to  the  comment  that  there 
Is  no  statutory  authority  for  the  Sec- 
retary to  approve  significant  modifica- 
tions to  approved  mining  plans  as  pro- 
vided in  Section  745.13(1).  Section 
523(c)  of  the  Act  specifies  that  the 
Secretary  cannot  delegate  authority  to 
approve  mining  plans.  The  Office  t)e- 
lieves  that  Congress'  Intent  to  prohibit 
such  delegation  also  extends  to  signifi- 
cant modifications  of  mining  plans. 
The  Office  believes  that  significant 
modifications  to  mining  plans  could 
cause  Impacts  of  great  or  greater  mag- 
nitude than  those  of  the  original  plan. 
The  Office  believes  that  the  Congress 
did  not  intend  to  overlook  such  possi- 
bilities when  setting  forth  the  pur- 
poses of  the  Act  In  Section  102.  Para- 
graphs (a)  through  (f)  of  Section  102 
specifically  provide  for  protection  of 
society  and  the  environment  against 
adverse  effects  of  surface  coal  mining 
operations.  The  Office,  has.  therefore, 
elected  to  retain  the  provisions  of  Sec- 
tion 745.13(1). 

Finally,  the  Office  does  not  believe 
that  the  provisions  of  Section 
745.13(k)  ignore  the  right  of  a  SUte  to 
regulate  its  end  use  of  private  surface 
or  preclude  the  imposition  of  more 
stringent  State  statutes.  The  provi- 
sions of  this  paragraph  only  apply  to 
Federal  lands.  Where  such  Interest  in- 
volve only  Federal  minerals,  end  use  of 
land  surface  must  be  in  accord  with 
State  land  use  policies  and  procedures 
as  required  by  the  Federal  Coal  Leas- 
ing Amendments  Act.  Further,  Section 
505(a)  and  (b)  of  the  Act  provide  for 
the  application  and  enforcement  of  ex- 
isting, more  stringent  State  laws. 
Nothing  in  Section  745.13(k)  of  the 
proposed  rules  should  be  construed  to 
conflict  with  such  authority.  For  these 
reasons,  the  Office  has  elected  not  to 


adopt  the  commenter's  alternative  to 
delete  this  and  other  paragraphs  of 
this  Section. 

{745.15    Temiinatioii. 

1.  Section  745.16(b)  of  the  proposed 
rules  (745.15<a)  as  renumbered)  sets 
forth  provisions  for  terminating  State- 
Federal  cooperative  agreements  by  the 
Secretary.  The  purpose  Ls  to  afford 
the  affected  State  and  the  Interested 
public  afl  opportunity  for  involvement 
and  Input  Into  the  termination  pro- 
ceedings. 

2.  Commenters  allege  that  the  pro- 
posed rules  do  not  provide  adequate 
opportunity  for  public  Involvement  In 
the  termination  proceedings.  This,  the 
commenters  believe,  is  contrary  to  the 
intent  of  the  Act.  which  emphasizes 
citizen  participation.  They  contend 
this  Section  should  be  expanded  to 
ensure  public  Involvement  In  termina- 
tion actions. 

Review  of  the  proposed  rules  and 
Section  523(c)  of  the  Act  Indicate  that 
both  are  silent  regarding  public  par- 
ticipation in  negotiating  or  terminat- 
ing State-Federal  cooperative  agree- 
ments. Article  LX  of  the  existing  coop- 
erative agreements,  however,  provides 
detailed  and  comprehensive  proce- 
dures for  public  participation  in  termi- 
nation proceedings.  These  and  subse- 
quent State-Federal  cooperative  agree- 
ments will  t>e  approved  through  the 
rtilemaking  process  which  will  afford 
all  Interested  individuals  an  opportuni- 
ty to  review  and  comment  on  the  Arti- 
cle IX  requirements.  The  Office, 
therefore,  has  elected  not  to  duplicate 
such  requirements  In  the  final  rules. 
Instead,  in  order  to  provide  a  measure 
of  consistency  with  the  public  involve- 
ment opportunities  for  entering  into 
cooperative  agreements,  the  Office 
has  elected  to  modify  Section 
745.15(b)  of  the  final  rules  to  incorpo- 
rate, by  reference,  the  opportunity  for 
a  public  hearing  and  comment  period 
required  in  accordance  with  Article  IX 
of  the  existing  State-Federal  coopera- 
tive agreements. 

3.  Section  745.16(bX2)  of  the  pro- 
posed r\iles  (745.15<bX2)  as  renum- 
bered) specifies  that  the  Secretary 
may  terminate  a  cooperative  agree- 
ment if  the  State  regulatory  authority 
has  failed  to  comply  with  the  assur- 
ances given  by  the  State.  One  com- 
menter  suggested  that  the  term  "as- 
surances" Implies  or  could  infer  Impor- 
tant agreements  made  in  secret.  The 
commenter  further  contends  that  any 
assurance  which  is  Important  enough 
to  require  termination  should  be  Incor- 
porated Into  the  cooperative  agree- 
ment and  be  subject  to  public  scrutiny. 

The  "assurances"  referred  to  in  Sec- 
tion 745.16<bX2)  of  the  proposed  rules 
are  a  series  of  affirmatioi^s  contained 
In  the  various  Articles  of  the  coopera- 
tive   agreements.    These    agreements 


will  be  approved  through  the  rulemak- 
ing process,  permitting  public  review 
and  comment  on  the  Included  affirma- 
tions. The  Office,  by  use  of  the  term 
"assurances."  did  not  Intend  to  conceal 
important  Information  or  agreement 
terms.  However,  to  avoid  misunder- 
standing the  Office  has  elected  to  sub- 
stitute the  term  "undertakings"  for 
"assurances." 

I  745.18    State  Actioaa  Under  Agreements. 

1.  Section  745.18  of  the  proposed 
niles  established  procedures  to  be  fol- 
lowed by  the  State  regulatory  authori- 
ty in  the  administration  of  State- Fed- 
eral cooperative  agreements.  The 
Intent  was  to  notify  the  States  and  the 
public  of  requirements  relating  to  ap- 
plication fees,  copies  required,  and 
civil  penalties. 

2.  Several  commenters  Indicated 
that  the  provisions  of  Section 
745.18(aXl)  of  the  proposed  rules  do 
not  permit  flexibility  in  setting  permit 
fees.  Similar  concerns  were  expressed 
for  these  same  provisions  in  Section 
741.11(bX2).  as  discussed  In  the  pream- 
ble to  Part  741. 

Other  comments  on  proposed  Sec- 
tion 745.18  contend  that  a  SUte 
should  t>e  allowed  to  retain  permit  fees 
without  a  corresponding  reduction  in 
the  Federal  grant  for  administration 
of  a  cooperative  agreement.  One  com- 
menter suggests  that  collected  fees 
should  be  forwarded  to  OSM  to  elimi- 
nate any  requirement  to  adjust  the 
amount  of  the  Federal  grant. 

A  final  coDunent  on  Section  745.18 
of  the  proposed  rules  recommends  the 
number  of  copies  of  permit  applica- 
tions required  under  Section  74S.18(b) 
be  reduce<?.  The  commenter  suggested 
that  requiring  seven  (7)  copies  of  each 
application  be  submitted  to  the  Re- 
gional Director  is  uiu^asonable  and 
will  result  In  burdensome  paperwork. 
The  commenter  recommends  that 
States  be  relieved  of  the  paperwork 
and  cost  burden  by  requiring  only  one 
copy  of  the  permit  application. 

The  Office  has  reviewed  all  the  pro- 
visions of  proposed  Section  745.18  and 
has  determined  that  the  requirements 
of  this  Section  duplicate  or  can  be  in- 
corporated into  the  provisions  of  Sec- 
tions 741.12,  Permit  Applications,  or 
743.13(c).  Civil  Penalties.  Permit  fees, 
for  example,  are  dlscvissed  in  Section 
741.12(a)  Similarly,  the  number  of 
copies  of  permit  applications  required 
is  considered  in  Paragraph  (b)  of  this 
same  section. 

Also,  commenters'  concerns  regard- 
ing flexibility  in  establishing  filing 
fees  have  been  considered  and  incorpo- 
rated In  the  review  and  revision  of  Sec- 
tion 741.12(a).  For  further  diaciisslon. 
the  reader's  attention  Is  referred  to 
the  discussion  on  permit  fees,  under 
Section  741.12(a)  of  the  Part  741  pre- 
amble. 


Finally,  regarding  comments  on  the 
proposed  Section  745.18  rules  concern- 
ing disposition  and  handling  of  permit 
fees,  the  Office  considered  three  alter- 
natives to  the  proposed  rules.  The  first 
would  allow  States  to  either  retain  the 
fee  or  forward  It  to  the  Secretary.  This 
alternative  would  differ  from  the  pro- 
posed rules  by  adding  a  provision  to 
allow  States  to  forward  collected  fees 
to  the  Secretary.  It  would  not  materi- 
ally alter  the  procedure  for  accounting 
for  fees  through  reporting  procedures 
of  Section  745.18(aX2).  It  would  also 
provide  the  opportunity  for  States  to 
avoid  having  to  adjust  the  amount  of 
eligibility  for  a  grant  under  Section 
705  (c)  of  the  Act. 

A  second  alternative  would  permit 
States  to  retain  the  fee  without  the 
obligation  to  reduce  the  amount  of  the 
Federal  grant.  This  option  would 
reduce  the  reporting  burden  on  the 
States.  It  would,  however,  result  in 
double  compensation  to  the  States  be- 
cause funding  would  be  available  from 
both  fees  and  Federal  grants.  This  al- 
ternative was,  therefore,  determined 
unacceptable. 

A  third  alternative  considered  would 
require  deleting  Section  745.18(a)  and 
adding  a  new  Paragraph  (f)  to  Section 
745.12,  requiring  that  the  amount  of 
fee,  procedures  for  collection,  and  re- 
porting permit  application  fees  for 
Federal  lan<is  be  set  forth  in  the  coop- 
erative agreement.  Adoption  of  this  al- 
ternative would  also  allow  the  flexibil- 
ity to  deal  with  fee  accounting  on  a 
State  by  State  basis  to  meet  individual 
needs.  For  these  reasons  and  those  dis- 
cussed previously,  the  Office  has  elect- 
ed to  adopt  this  alternative.  Section 
745.12.  Terms,  has  been  revised  ac- 
cordingly. 

3.  Finally,  comments  suggesting  a  re- 
duction in  the  number  of  copies  of  a 
permit  application  under  proposed 
Section  745.18(b)  were  not  adopted  by 
the  Office.  Under  an  agreement,  the 
State  will  have  the  authority  to  set  its 
own  requirements  relating  to  copies  of 
permit  applications.  Further,  the  re- 
quirement for  seven  (7)  copies  for  the 
Regional  Ehrector  applies  only  to  siir- 
f  ace  coal  mining  and  reclamation  oper- 
ations on  Federal  lands  and  not  to  all 
lands,  as  inferred  by  one  commenter. 
This  number  of  copies  is  essential  to 
provide  sufficient  review  copies  for  the 
public  and  the  various  Federal  offices 
agencies  having  jurisdictional  respon- 
sibilities over  the  lands,  resources,  and 
activities  Involved  in  the  operation. 

For  these  reasons,  the  Office  elected 
not  to  accept  the  commenters'  sugges- 
tion to  reduce  copy  requirements.  As 
previously  indicated,  however,  pro- 
posed Section  745.18(b)  has  been  elimi- 
nated, since  Its  requirements  are  re- 
dundant with  the  provisions  of  Section 
741.12(b). 


SUtCHAFTH  F— AKEAS  UNSUfTAMJ  PO« 
HMNIHO 

Section  522  of  the  Act  establishes  a 
procedure  to  designate  areas  unsuit- 
able for  all  or  certain  types  of  coal 
mining,  thereby  enabling  the  State 
and  Federal  governments  to  respond 
to  conflicts  which  often  arise  between 
coal  mining  and  other .  uses  of  the 
land.  Additionally,  It  provides  pTOce- 
dures  for  Implementing  Congressional 
designations  under  Section  522(e). 
This  Subchapter  implements  the  pro- 
visions of  Section  522(aXl)  for  estab- 
lishing a  State  plaiming  process,  of 
Section  522(aX2)  for  mandatory  desig- 
nations when  reclamation  is  infeasible. 
Section  522(aX3)  for  discretionary  des- 
ignations according  to  the  criteria  in 
Section  522(aX3)  (AMD),  522(aX4)  for 
required  elements  of  a  State  process. 
Section  522(aX5)  for  coordinated  im- 
plementation. Section  522(aX6)  for  ex- 
emptions. Section  522(c)  for  the  peti- 
tion process.  Section  522(d)  for  eco- 
nomic, envlrorunental  and  resource 
Impact  statements,  and  Section  522(e) 
for  Congressionally  Imposed  limita- 
tions and  prohibitions  on  mining.  It 
also  implements  the  petition  process 
on  Federal  lands  and  the  designation 
process  for  a  Federal  program  within  a 
State. 

Lands  covered  by  the  petition  proc- 
ess are  all  private  and  State -owned 
lands  within  a  State  and  all  Federal 
lands  as  defined  in  the  Act.  Addition- 
ally, for  Federal  lands,  the  Act  pro- 
vides for  a  Federal  coal  lands  review 
wliich  Is  a  review  pr(x;ess  for  unsuita- 
bility  for  Federal  lands  In  addition  to 
the  petition  process.  Regulations  con- 
cerning the  Federal  coal  lands  review 
procedures  and  unsuitablllty  criteria 
are  not  included  here.  The  Bureau  of 
Land  Management  is  responsible  for 
implementation  of  the  Federal  coal 
lands  review  on  BLM  lands.  See  exam- 
ple regulations  in  Draft  Environmen- 
tal Statement,  Federal  Coal  Manage- 
ment Program,  USDI.  BLM  December 
15,  1978,  pp.  A-29  to  A-32;  see  also  43 
FR  57662,  Dec.  8,  1978.  Indian  lands 
are  not  covered  by  these  regulations. 
The  petition  process,  the  Federal  coal 
lands  review  and  the  Congressional 
designations,  except  where  specifically 
exempt,  aU  apply  to  the  surface  ef- 
fects of  underground  mining  as  well  as 
surface  mining. 

Under  the  procedures  for  designa- 
tion, citizens  can  petition  the  regula- 
tory authority  to  designate  certain 
areas  unsuitable  for  all  or  certain 
tjTjes  of  surface  or  underground  coal 
mining.  Once  the  regulatory  authority 
designates  an  area  unsuitable  for 
mining,  permits  cannot  be  issued  for 
that  area.  Additionally,  there  are  pro- 
cedures for  citizens  to  petition  the  reg- 
ulatory authority  to  terminate  a  desig- 
nation of  uiuuitabillty  for  mining. 
Once  a  petition  to  terminate  a  desig- 


nation is  granted,  the  regulatory  au- 
thority may  then  issue  permits  for 
that  area. 

The  regulatory  authority  must  con- 
sider petitions  which  are  received  after 
a  permit  application  has  been  filed. 
Once  a  permit  has  been  issued,  howev- 
er, the  regiilatory  authority  cannot 
revoke  a  permit  If  a  petitioner  seeks  to 
designate  a  permitted  area. 

The  regulatory  authority  is  reqxiired 
to  respond  to  two  types  of  petitions.  If 
a  petition  alleges  that  reclamation  is 
not  technologically  and  economically 
feasible  under  the  standards  of  the 
Act,  these  regulations  or  the  laws  and 
regulations  pursuant  to  an  approved 
State  or  Federal  program,  and  the  reg- 
ulatory authority  agrees,  the  regula- 
tory authority  is  then  required  to  des- 
ignate an  area  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations.  If  a  petition  seeks  to  desig- 
nate certain  fragile,  historic  renew- 
able resource  or  natural  hazard  lands 
unsuitable  for  all  or  certain  tyi>es  of 
surface  coal  mining  operations,  the 
regulatory  authority  has  discretion  to 
designate  an  area  unsuitable  If  it  finds 
that  surface  mining  operations  would: 
Be  incompatible  with  existing  State  or 
local  land  use  plans  or  programs;  or 
cause  significant  damage  to  Important 
cultural,  scientific,  and  esthetic  values 
and  natural  sj^tems;  or  result  In  a  sub- 
stantial loss  or  reduction  of  long  range 
f(X>d  or  fiber  productivity;  or  substan- 
tially endanger  life  and  property  in 
natural  hazard  areas.  Including  areas 
subject  to  frequent  flooding  or  unsta- 
ble geology. 

Unlike  the  permit  application  proc- 
ess, the  designation  process  is  to  be  ap- 
plied on  a  natural  area  basis,  rather 
than  a  specific  mine  or  slte-by-site 
basis.  Congress  determined  that  the 
area-by-area  approach  would  benefit 
the  coal  industry  because  the  Industry 
can  learn,  in  advance  of  permit  appli- 
cation, those  areas  which  are  not  open 
to  mining  or  certain  mining  methods. 
Report  of  the  House  Committee  on  In- 
terior and  Insular  Affairs,  Surface 
Mining  Control  and  Reclamation  Act 
of  1977,  H.R.  95-218.  p.  95. 

The  regulations  of  this  Subchapter 
are  divided  as  follows: 

1.  Part  760  explains  the  general  re- 
quirements for  State  programs.  Feder- 
al programs  within  States,  the  petition 
process  and  areas  where  the  Act  pro- 
hibits or  limits  surface  coal  mining  op- 
erations under  certain  conditions.  Au- 
thority for  this  Part  is  found  In  Sec- 
tions 102,  201,  501(b),  503,  504,  505. 
610,  517(f),  522  and  523  of  the  Act. 

2.  Part  761  establishes  procedures 
for  determining  whether  a  proposed 
siirface  coal  mining  operation  is  pro- 
hibited or  limited  by  the  requirements 
of  Section  522(e)  of  the  Act.  It  also 
contains  definitions  and  prcxsedures  to 
be  used  in  determining  whether  a  pro- 
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posed  surface  coal  minlnc  operation  is 
exempt  from  these  prohibitions  or 
llmiUtions.  Authority  for  this  Part  is 
found  in  Sections  102,  201.  501(b).  503. 
504.  510.  512.  513.  514.  522  and  701  of 
the  Act. 

3.  Part  762  contains  the  criteria  for 
determining  whether  an  area  on  either 
non-Indian,  non-Pederal  or  Federal 
lands  is  unsuitable  for  all  or  certain 
types  of  surface  mining  operations. 
Authority  for  this  Part  is  found  in 
Sections  102.  201.  501(b).  503.  504.  510. 
512  and  522  of  the  Act. 

4.  Part  764  sets  forth  the  minimum 
requirements  for  a  State  petition  proc- 
ess to  designate  areas  unsuitable  for 
all  or  certain  types  of  Lurface  coal 
mining  operations  or  to  terminate 
such  designations.  Authority  for  this 
Part  is  found  in  Sections  102.  201.  503. 
510  and  522  of  the  Act. 

5.  Part  765  provides  the  minimum  re- 
quirements of  a  Federal  program  for  a 
State  to  designate  areas  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining  operations.  Authority  for  this 
Part  is  found  in  Sections  102.  201.  501. 
503.  504.  510,  512.  514.  517  and  522  of 
the  Act. 

6.  Part  769  contains  the  process  for 
petitioning  to  designate  Federal  lands 
unsuitable  for  all  or  certain  types  of 
surface  mining  operations  and  to  ter- 
minate such  designations.  Authority 
for  this  Part  Is  found  in  Sections  102. 
201,  510.  517.  522  and  523  of  the  Act, 

Below,  section  by  section,  the  com- 
ments received  by  OSM  concerning 
Subchapter  F  are  summarized  and  an- 
swered. Some  sections  are  not  men- 
tioned because  no  significant  com- 
ments were  received  on  them.  Some 
changes  are  not  reflected  in  the  dis- 
cussion of  the  commentAi  these  are  ty- 
pographical, editorial  and  grammatical 
corrections  which  are  not  intended  to 
change  the  meaning  of  the  regula- 
tions, only  to  correct  or  clarify  them. 
The  comments  are  organized  in  nu- 
merical order  by  section  number,  with 
the  comments  covering  an  entire  sec- 
tion mentioned  at  the  beginning  of 
each  section. 
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whether  to  file  petitions  and  what  In- 
formation to  include  in  them. 


PART  760— GENERAL 

Section  760.4(b)  states  the  responsi- 
bility of  a  State,  first,  to  establish  a 
process  that  includes  a  data  base  and 
inventory  system  for  designating  lands 
unsuitable  and.  second,  to  make  it 
available  to  the  public.  Some  com- 
menters  objected  to  having  this  Infor- 
mation made  available-  to  the  public. 
OSM  has  rejected  these  comments  be- 
cause this  information  is  to  be  gath- 
ered, in  part,  with  Federal  funds,  at 
public  expense,  and  OSM  therefore 
believes  that  the  information  should 
be  made  available  to  the  public.  Such 
information  in  the  data  bases  alao  Is  of 
value     to     citizens     In     determining 


PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

Section  781.5  contains  definitions  of 
terms  and  phrases  of  special  impor- 
tance for  areas  designated  by  Congress 
in  Section  522(e)  of, the  Act.  OSM  re- 
ceived comments  on"  most  of  the  defi- 
nitions. 

No  significant  recreational,  timber, 
economic  or  other  values  incompatible 
with  surface  coal  mining  operations:  A 
number  of  conunenters  offered  alter- 
natives for  this  phrase.  Other  com- 
menters  suggested  deleting  the  word 
"economic"  from  the  list  of  values  to 
be  defined.  Because  the  term  "eco- 
nomic" is  part  of  the  statutory  lan- 
giiage  in  Section  522(eH2).  OSM  has 
not  deleted  economic  considerations 
from  the  definition.  Several  corn- 
men  ters  objected  to  the  words  "appre- 
ciable" and  "measureajjle"  in  the  defi- 
nition. OSM  agrees  that  these  words 
lack  the  precision  necessary  for  the 
regulations  and  they  are  not  Included 
in  the  final  definition.  Many  com- 
menters  suggested  deleting  the  words 
"disturbed"  and  "hampered".  OSM 
has  deleted  these  words  from  the  final 
definition. 

A  commenter  suggested  that  the 
definition  Include  the  phrase  "Federal 
lands  within  the  boundaries  of  any  na- 
tional forest  included  In  the  permit  ap- 
plication." This  phrase  is  taken  from 
Section  522(eK2),  but  does  not  modffy 
"no  significant  recreational,  timber. 
.  .  ."  OSM  has  rejected  this  addition 
because  the  phrase  would  be  redun- 
dant and  would  confuse,  rather  than 
clarify,  the  definition.  A  number  of 
commenters  suggested  adding  "relat- 
ed" to  the  definition  so  that  it  would 
read  "No  significant  recreational  .  .  . 
or  other  related  values.  ..."  Because 
the  words  to  be  defined  come  directly 
from  the  statute.  OSM  does  not  be- 
lieve that  Congress  intended  to 
expand  the  language  as  suggested. 

A  commenter  suggested  deleting 
Subsections  (b)  and  (c)  of  the  defini- 
tion and  changing  subsection  (d)  to 
read  "scenic,  archeologic,  and  historic 
Interests  which  are  recognized  as  part 
of  the  national  heritage."  The  subsec- 
tions are  intended  to  define  the  specif- 
ic values  enumerated  in  the  statute.  If 
the  commenter's  suggestion  were 
adopted,  both  "timber"  would  remain 
undefined,  and  the  proposed  subsec- 
tion (d)  would  restrict  the  meaning  of 
"other  values"  more  narrowly  than 
Congress  intended.  A  suggestion  to 
add  the  word  "visual"  to  subsection  (d) 
was  made  by  a  commenter.  OSM  t)€- 
lieves  visual  values  are  adequately  cov- 
ered under  the  general  rubric  of  "es- 
thetic" and  that  the  addlUon  of 
"visiial"  is  not  necessary.  Several  com- 


menters suggested  that  the  word  "sig- 
nificant" replace  "appreciable,  mea- 
sxirable.  and  noteworthy"  in  the  defi- 
nition. Since  the  word  "significant"  is 
part  of  the  statutory  language.  OSM 
has  written  the  final  definiUon  to  give 
meaning  to  •significant." 

A  commenter  expressed  concern 
that  there  is  no  distifaction  made  in 
the  definition  between  planned  or 
managed  recreational  areas  and  areas 
not  specifically  set  aside  for  recre- 
ational use.  The  statute  makes  no 
such  distinction;  it  speaks  only  of  "rec- 
reational .  .  .  values".  OSM  believes 
that  the  final  definition  reflects  Con- 
gress' Intent  to  protect  recreational 
values.  Several  commenters  suggested 
revising  the  definition  to  clarify  how 
these  various  values  would  be  deter- 
mined to  be  incompatible  with  surface 
coal  mining.  They  suggested  deleting 
"esthetic"  as  a  value  to  be  considered 
in  Subsection  (d).  Another  commenter 
believed  that  this  term  is  too  subjec- 
tive. However,  the  statutory  language 
says,  ".  .  .  other  values  Incompatible 
with  surface  mining  operations."  In 
Section  101(c),  Congress  stated  its 
intent  to  protect  natural  beauty.  Be- 
cause Congress  intended  that  esthetic 
values  be  considered  in  the  overall  reg- 
ulation of  surface  coal  mining,  OSM 
has  decided  to  retain  esthetic  values  in 
the  definition.  OSM  has  revised  the 
final  definition,  however,  to  clarify 
how  these  various  values  would  be  de- 
termined to  be  incompatible  with  sur- 
face coal  mining.  OSM's  final  lan- 
guage is  designed  to  satisfy  the  com- 
menters' concerns  and  provide  clear 
guidance  for  implementing  this  provi- 
sion of  the  Act. 

Surface  operations  and  impacts  inci- 
dent to  an  underground  coal  mine:  A 
commenter  suggested  that  the  defini- 
tion should  be  limited  to  subsidence 
and  improperly  related  to  all  types  of 
surface  disturbances,  l)ecause  subsi- 
dence is  the  only  surface  disturbance 
prohibited  by  Section  516  of  the  Act. 
OSM  chose  the  propos^  definition  in 
order  to  provide  comprehensive  lan- 
guage that  related  to  the  definition  of 
surface  coal  mining  operations  in  Sec- 
tion 701(28)  of  the  Act.  Because  that 
definition,  in  Subsection  (B),  relates  to 
disturbances  of  the  natural  land  siir- 
face  and  because  sections  516(bX9) 
and  (11)  also  relate  to  surface  distur- 
bances other  than  subsidence.  OSM 
believes  that  the  final  definition 
should  cover  all  surface  disturbances. 
Therefore,  the  proposed  langiiage  has 
not  been  changed. 

Significant  Forest  Cover:  Citing  the 
"WUdlife  Planning  Glossary"  (P8W 
Forest  and  Range  Experiment  Station 
Technical  Report  PSW-13/1976).  a 
commenter  proposed  that  the  defini- 
tion contain  the  phrase  "currently  oc- 
cupying the  ground."   OSM   believes 


tliat  this  phrase  is  surplusage  and  has 
rejected  this  change. 

Occupied  Dwelling:  A  cormnenter 
suggested  adding  the  following  sen- 
tence to  the  definition:  "Mobile  homes 
and  trailer  homes  not  permanently  af- 
fixed to  the  land  shall  not  be  Included 
within  the  definition  of  occupied 
dwelling."  The  commenter  cited  Sec- 
tion 102(b)  of  the  Act  which  expresses 
Congress'  intent  to  "assure  that  the 
rights  of  surface  owners  and  other 
persons  with  a  legal  Interest  in  the 
land    or   appurtenances    thereto,    are 

fuUy   protected "   He   stated    that 

mobile  homes  are  often  not  considered 
appurtenant  to  the  land  because  of 
their  moveable  nature.  OSM  has  re- 
jected this  suggestion  because  mobile 
homes  are  occupied  dwellings  in  the 
usual  sense  of  the  word. 

The  accepted  meaning  of  dwelling  is 
a  residence,  an  abode  or  habitation. 
Had  Congress  intended  that  only  con- 
ventionally built  houses  be  included  in 
this  case,  they  would  not  have  used 
the  word  "dwelling".  OSM  believes 
that  Congress  Intended  to  protect 
people  in  their  homes,  whatever  type 
of  homes  they  may  be,  Including 
mobile  homes. 

Other  commenters  suggested  exclu- 
sion of  dwellings  built  lifter  the  permit 
application  is  filed.  They  were  con- 
cerned about  the  possibility  that 
dwellings  may  be  builit  after  the 
permit  application  is  filed,  thus  possi- 
bly preventing  mining.  OSM  recog- 
nizes that  in  rare  Instances  the  prohi- 
bition against  mining  within  300  feet 
of  an  occupied  dwelling  may  prevent 
an  operator  from  mining  all  the  way 
to  the  edge  of  his  or  her  permit  when 
someone  builds  a  house  close  to  the 
permit  t>oundary.  An  operator  would 
be  well-advised  to  obtain  a  waiver  from 
a  potential  owner  before  beginning  to 
mine.  Under  the  definition  of  valid  ex- 
isting rights  (VI31),  an  operator 
cannot  claim  VER  for  a  right  which 
he  or  she  acquired  after  August  3, 
1977.  After  August  3,  1977,  an  operator 
must  either  obtain  a  waiver  or  plan  to 
mine  within  a  distance  of  the  permit 
boundary  adequate  to  ensure  that 
there  will  be  no  mining  within  300  feet 
of  any  new  dwelling. 

A  few  commenters  suggested  that 
the  word  "temporary"  broadens  the 
definition  beyond  Congressional 
Intent.  A  commenter  also  stated  that, 
if  it  Is  the  intent  of  the  definition  to 
protect  Irregularly  used  vacation 
homes,  then  it  should  explicitly  do  so. 
Section  522(eK5)  is  designed  to  protect 
people  as  well  as  property  from  the  ef- 
fects of  surface  mining  near  their 
dwellings.  While  the  protection  of  the 
rights  of  property  owners  with  Inter- 
est In  the  land  and  its  appurtenances 
is  part  of  the  overriding  Intent  of  Con- 
gress, Section  522(eK5)  specifically  ad- 
dresses   the    question    of    dwellings. 
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making  no  distinction  between  perma- 
nent homes  or  homes  affixed  to  the 
land;  it  says  "any  occupied  dwelling." 
OSM  believes  that  Congress  intended 
"occupied  dwelling"  to  Include  both 
full-time  and  part-time  occupancy. 
The  usual  definition  of  dwelling  in- 
cludes residence  for  a  time  as  well  as 
permanent  residence.  Therefore,  the 
final  definition  retains  the  term  "tem- 
porary." 

A  commenter  suggested  that  provi- 
sion be  made  for  waiving  the  prohibi- 
tion against  mining  within  300  feet  of 
an  occupied  dwelling  when  the  owner 
of  the  occupied  dwelling  is  also  the 
permittee.  This  is  not  necessary  be- 
cause OSM  does  not  intend  a  permit 
applicant  to  have  to  execute  a  waiver 
to  himself  or  herself.  When  the  owner 
of  the  occupied  dwelling  is  also  the 
permit  applicant,  no  waiver  is  re- 
quired. 

Public  building:  Some  commenters 
believed  that  the  proposed  definition 
was  too  broad,  contrary  to  normal 
usage  and  Included  private  dwellings. 
They  suggested  deleting  "meetings  or 
other  group  gathering"  to  narrow  the 
scope  of  the  definition,  so  that  it 
would  only  Include  buildings  used  for 
public  business.  OSM  has  decided  to 
insert  the  word  "prlndpaUy"  to  avoid 
prohibiting  mining  near  buildings  with 
only  occasional  use.  Another  com- 
menter suggested  adding  a  provision 
allowing  the  owner  of  a  public  build- 
ing to  waive  the  prohibition  from 
mining  within  300  feet,  to  parallel  the 
waiver  for  mining  within  300  feet  of 
any  occupied  dwelling.  Because  the 
Act  does  not  provide  for  such  a  waiver, 
OSM  has  not  adopted  this  suggestion. 

Community  or  institutional  build- 
ing: Some  commenters  believed  that 
this  definition  was  too  expansive  and 
would  include  private  structures  used 
for  meetings  or  gatherings  of  commu- 
nity groups  or  the  public,  however  in- 
frequent. They  suggested  revising  the 
definition  to  include  the  word  "pri- 
marily" to  qualify  the  use  of  the  build- 
ing. OSM  has  accepted  this  suggestion. 

Public  park:  Several  commenters 
suggested  deleting  the  word  "adopted" 
as  it  seemed  unclear,  unfamiliar  in  the 
context  of  parks  and  possibly  redun- 
dant. OSM  agrees  and  has  deleted  the 
term.  IDeletion  of  the  phrase  "by  any 
Federal,  state  or  local  agency"  was 
suggested  in  order  to  encourage,  and 
Indeed  provide  for,  privately  owned 
land  that  is  dedicated  to  park  use 
while  other  commenters  suggested  de- 
letion of  the  phrase  "held  open  to  the 
public"  In  order  to  eliminate  ambigu- 
ity and  restrict  the  coverage  of  the 
definition.  The  Office  believes  that 
those  lands  which  are  owned  by  non- 
profit organizations  whose  primary 
purpose  is  the  protection  of  natural 
resources,  and  which  are  open  to  the 
public,  should   be  protected  as   pro- 
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vlded  in  this  Section  since  they  are 
dedicated  for  public  purposes.  This 
protection  is  particularly  Important  as 
such  forms  of  ownership  are  increas- 
ingly common  ways  of  protecting 
these  resources,  especially  as  available 
government  funds  become  limited. 
OSM  has  rejected  these  suggestions 
because  deletion  of  these  phrases 
would  result  in  more  ambiguity.  OSM 
believes  that  privately  owned  land 
which  is  held  open  to  the  public  is  not 
excluded  from  the  final  definition. 

Public  Road:  Some  commenters  be- 
lieved that  the  proposed  definition  Is 
too  broad  and  should  be  narrowed  to 
Include  only  vehicular  travel  on  road- 
ways owned  or  maintained  by  a  Feder- 
al, State,  or  local  agency.  The  thresh- 
old, they  believed,  for  public  road 
should  be  ownership  and  maintenance 
by  a  public  agency.  OSM  believes  that 
no  reference  should  be  made  to  owner- 
ship or  maintenance  by  a  public 
agency  since  it  could  exclude  roads 
used  by  the  public  over  an  extended 
period  of  time,  regardless  of  how  they 
are  maintained.  Congress'  Intent  was 
to  prevent  mining  from  Interfering 
with  the  access  of  the  public  to  any 
thoroughfare  that  was,  and  is  fre- 
quently traveled  by  the  public.  Conse- 
quently, OSM  had  deleted  any  refer- 
ence to  ownership  and  maintenance  of 
a  road  by  a  public  agency  from  the 
final  definition. 

Cemetery:  A  commenter  suggested 
that,  unless  the  proposed  definition 
covers  certain  elements,  such  as  the 
size  of  the  area  and  the  Icxaitlon  of  the 
bodies,  then  it  is  not  Justified  and 
should  be  deleted  in  favor  of  a  broad, 
universally  accepted  definition.  OSM 
has  retained  this  definition  unchanged 
in  order  to  specify  what  areas  can  be 
considered  cemeteries.  The  use  of  the 
term  "interred"  indicates  that  a  c«me- 
tery  is  where  bodies  are  intentionally 
burled. 

Valid  existing  rights:  OSM  received 
numerous  comments  on  this  defini- 
tion. This  provision  exempts  an  opera- 
tor from  the  prohibitions  and  limita- 
tions of  Section  522(e),  but  the  phrase 
"valid  existing  rights"  (VER)  is  not  de- 
fined in  the  Act. 

First.  OSM  decided  that  the  VER 
phrase  must  be  distinguished  from  the 
definition  of  substantial  legal  and  fi- 
nancial commitments.  See  30  CFR 
762.5.  The  latter  exemption  applies  to 
the  petition  process  under  Section 
522(a),  whereas  VER  applies  to  the 
Congressional  prohibitions  of  mining 
under  Section  S22(e).  This  distinction 
suggests  that.  In  order  for  property 
owners  to  qualify  for  VER  and  there- 
by mine  in  the  prohibited  areas  of  Sec- 
tion 522(e),  they  must  have  a  property 
Interest  In  the  mine  that  is  even  great- 
er than  the  substantial  legal  and  fi- 
nancial commitments  needed  to  mine 
despite  a  designation  by  petition  under 
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Section  522(R).  Thus,  OSM  believes 
that  VER  must  be  more  than  "signifi- 
cant Investments,  that  have  been 
made  on  the  basis  of  a  long-term  coal 
contract.  In  powerplants.  railroads, 
coal  preparation,  extraction,  handling 
and  storage  facilities,  and  other  capi- 
tal Intensive  activities."  as  substantial 
legal  and  financial  commitments  is  de- 
fined in  Section  762.5. 

Second,  the  legislative  history  of  the 
Act  indicates  that  Congress  wanted  to 
avoid  any  taking  in  the  implementa- 
tion of  Section  522(e)  (Congressional 
Record.  April  20.  1977.  H-3827).  There 
Congessman  Udall  opposed  an  amend- 
ment to  delete  the  VER  clause  from 
the  Act.  He  sUted  that  if  VER  were 
deleted,  the  Act  would  not  preserve 
valid  legal  rights  which  could  not  be 
done  without  "paying  compensation 
under  the  Fifth  Amendment  to  the 
Constitution."  Thus.  OSM  has  endeav- 
ored to  determine  the  point  at  which 
payment  would  be  required  because  a 
taking  had  occured.  then  to  define 
"valid  existing  rights"  In  those  terms. 
l.e..  those  rights  which  cannot  be  af- 
fected without  paying  compensation. 

The  legislative  history  of  VER  also 
relies  on  United  States  v.  Polino.  133 
P.  Supp.  722  (1955).  That  case  con- 
cerned proposed  mining  cf  privately- 
owned  coal  within  a  National  Forest. 
The  court  held  that  Polino's  right  to 
mine  depended  on  whether  the  deed 
conveying  the  coal  to  him  specifically 
granted  the  right  of  extraction  by  sur- 
face mining.  The  court  decided  that, 
unless  the  deed  or  lease  "expressly 
grants  stripping  rights."  the  coal  could 
only  be  mined  by  deep  mining  so  as 
not  to  disturb  the  surface.  The  Polino 
decision  does  not  relate  directly  to 
whether  there  mfght  be  a  taking  for 
which  compensation  must  be  paid. 
Rather,  it  relates  to  the  nature  of  the 
right  being  conveyed  between  private 
pariies  and  the  method  of  interpreting 
the  doctmient  which  conveys  that 
right;  and  the  final  definition  of  VER 
therefore  incorporates  these  concepts. 

Third,  in  determlng  how  to  define 
VER.  OSM  has  researched  case  law  on 
takings.  These  cases  can  be  di\ided 
into  at  least  two  categories  which  may 
be  applicable  to  the  definition  of  VER: 
(1)  diminution  of  value  and  (2)  nox- 
ious use.  Both  theories  were  recently 
analyzed  by  the  Supreme  Court  in 
Penn  Central  Transportation  Co.  v. 
New  York  City.  438  US  104  (1978).  As 
this  case  illustrates,  the  two  theories 
are  interrelated;  there  the  Supreme 
Court  analyzed  both  the  extent  to 
which  the  value  of  the  property  would 
be  diminished  and  the  harm  that 
would  result  from  the  proposed  use  of 
the  property. 

The  diminution  of  value  theory  has 
two  elements:  the  amount  of  value 
that  the  property  owner  has  given  and 
the  loss  that  the  property  o«'ner  will 
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sustain.  Undor  this  theory,  loss  of 
value  alone  is  not  sufficient  to  estab- 
lish a  taklnr.  a  taking  will  be  said  to 
occur  only  if  there  is  no  reasonable  re- 
maining use  for  the  property;  ie..  if 
the  Government's  action  would  de- 
prive the  property  owner  of  "all  rea- 
sonable beneficial  use  of  the  proper- 
ty." 438  US  at  —.  It  Is  not  enough  to 
show  that  the  owner  has  been  de- 
prived only  of  the  property's  most 
profitable  use. 

In  analyzing  the  value  of  the  proper- 
ty, the  courts  have  distinguished  an 
owner's  value  In  an  ongoing  operation 
which  must  be  halted,  as  compared 
with  value  that  an  owner  has  paid  for 
some  future  operation  that  will  be  re- 
stricted. The  taking  cases  reflect  less 
sympathy  for  property  owners  who 
are  denied  some  future  opportunity  to 
exploit  their  property  Interests  based 
on  prior  beliefs  that  the  property 
would  be  available  for  development; 
but  most  courts  express  concern  over 
government  Interference  with  an  on- 
going operation  which  causes  a  100 
percent  diminution  in  value  unless  it  Is 
a  harmful  use  and  falls  within  the 
noxious  use  category.  This  distinction 
suggests  that  VER  could  be  defined 
differently  for  owners  of  coal  which  is 
essential  to  continue  an  ongoing  mine, 
as  compared  to  property  rights  in  coal 
for  a  potential  new  mine. 

The  concept  of  reasonable  remaining 
use  suggests  another  distinction  be- 
tween situations  where  a  property 
owner  holds  both  the  coal  and  surface, 
as  compared  to  someone  who  owns 
only  the  coal.  In  the  former  case,  the 
property  owner  would  protwibly  be 
said  to  have  some  reasonable  remain- 
ing use  for  the  surface;  whereas  In  the 
latter  case,  someone  who  owns  Just  the 
coal  might  be  said  to  have  lost  all  rea- 
sonable remaining  use  If  the  foal 
cannot  be  developed. 

The  noxious  use  theory  applies 
chiefly  In  situations  where  govern- 
ment Invokes  its  police  power  to  pre- 
vent some  harmful  use  of  the  proper- 
ty. This  theory  encompasses  not  only 
actions  that  are  blameworthy,  morally 
wrong  or  conscious  risk-taking,  but 
also  other  uses  that  may  be  harmful 
to  the  public.  In  such  situations,  the 
courts  have  upheld  government  inter- 
ference with  property  use  even  if  the 
loss  of  value  Is  100  percent.  This 
theory  Is  combined  with  diminution  of 
value  when  courts  decide  what  amount 
of  Interference  with  the  use  of  proper- 
ty will  be  allowed  on  the  basis  of  the 
degree  of  harm  that  may  be  caused. 

Where  government  regulations  are 
designed  to  promote  public  health  and 
safety  or  some  other  sulMtantial  public 
purpose,  they  have  been  upheld  by  the 
courts  even  If  they  destroy  or  "other- 
wise adversely  affect  property  Inter- 
ests. E.g..  Goldblatt  v.  City  of  Hemp- 
sUad,  369  U.S.  590  (1962);  Nectov)  v. 


City  of  Cambridge,  277  UA  183  (1928); 
MiUer  V.  Schoene,  276  UJS.  272  (1928). 
The  test  that  Is  applied  is  whether  the 
regulations  are  reasonably  related  to 
implementation  of  a  policy  that  Is  ex- 
pected to  produce  a  widespread  public 
benefit  and  whether  the  regulations 
are  equally  applicable  to  all  similarly 
situated  property.  Thus,  in  Penn  Cen- 
tral, the  Supreme  Court  recognized 
that  restrictions  of  property  use  would 
be  upheld  "when  Interference  arises 
from  some  public  program  adjustbig 
the  benefits  and  burdens  of  economic 

life  to  promote  the  common  good." 

Thus,  OSM  has  concluded  that  VER 
could  be  defined  In  a  variety  of  ways 
and  still  avoid  an  unconstitutional 
taking.  OSM  recognizes,  however,  that 
In  deciding  the  validity  of  this  defini- 
tion, the  courts  will  focus  on  particu- 
lar fact  situations,  including  how 
much  harm  would  be  caused  by  the 
mining  operation  and  whether  the 
property  owner  still  has  some  reason- 
able remaining  use  of  theland. 

\The  comments  on  VER  raised  a 
nupiber  of  questions,  which  are  dls- 
cui^ed  below,  along  with  an  explana- 
tlomof  how  the  final  definition  relates 
to  these  concerns. 

Whether  to  retain  the  language  in 
Subsection  (c)  concerning  stay  of 
permit?  Commenters  believed  that 
this  language  was  unnecessary  because 
challenged  permits  could  not  be  con- 
sidered issued  unless  their  Issuance 
had  be«n  upheld  In  court.  The  final 
definition  does  not  contain  this  lan- 
guage. OSM  believes  that  it  is  not  nec- 
essary because  the  final  definition 
does  not  always  require  a  permit  In 
order  to  have  VER. 

Must  documents  conveying  the  min- 
eral rights  specify  the  method  of 
mining  or  show  that  the  parties  con- 
templated surface  mining?  Some  com- 
menters claimed  that  any  leases,  deeds 
or  contracts  that  an  operator  has  ob- 
tained should  not  be  required  to  speci- 
fy a  mining  method  In  order  to  qualify 
as  VER  for  surface  coal  mining.  They 
believed  that  the  documents  them- 
selves convey  a  right  to  the  mineral  re- 
gardless of  the  method  of  recovery. 
OSM  has  rejected  these  suggestions 
because  the  legislative  history  con- 
cerning the  Polino  case  requires  that 
the  docvunent  must  be  Interpreted  ac- 
cording to  the  usage  and  custom  at  the 
time  and  place  where  it  came  into  ex- 
istence. Under  the  final  definition  the 
applicant  must  show  that  the  parties 
to  the  docimient  actually  contemplat- 
ed a  right  to  conduct  the  same  under- 
ground or  surface  mining  activities  for 
which  the  applicant  claims  VER. 

Whether  valid  existing  rights  applies 
to  underground  mining?  A  few  com- 
menters were  concerned  that  the  defi- 
nition of  VER  would  apply  only  to  sur- 
face coal  mining  and  that  additional 
or  other  rights  would  have  to  be  ob- 
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talned  for  separate  underground  oper- 
ations. Under  the  final  definition,  a 
permit  applicant  may  claim  VER  for 
undergrround  mining. 

Do  prospecting  permits  have  VER? 
As  of  this  date,  all  Federal  prospecting 
permits  have  now  either  expired  or  a 
preference  right  lease  application  is 
pending.  Thus,  VER  is  not  an  issue 
with  respect  to  prospecting  permits. 

i4re  VER  under  the  Act  the  same  as 
under  the  Federal  Coal  Leasing  Act 
Amendments  or  other  Federal  statutes? 
These  commenters  were  concerned 
that  all  Interpretations  of  VER  be  con- 
sistent. In  the  past,  the  term  valid  ex- 
isting rights  has  been  used  in  other 
Federal  statutes  where  a  change  In 
law  affects  activities  on  Federal  lands 
subject  to  valid  existing  rights.  It  ap- 
pears however,  that  the  prior  case  law 
which  developed  around  the  concept 
of  VER  does  not  apply  to  the  Surface 
Mining  Act  because  Section  522(e)  af- 
fects both  Federal  and  non-Federal 
lands  and  mlnierals;  whereas,  this 
prior  case  law  applies  to  Federal  leases 
and  to  homesteading  and  mining 
linder  the  public  land  laws  and  the 
Mining  Law  of  1872.  Under  these  stat- 
utes. Congress  protected  an  Individ- 
ual's right  to  mine  against  destruction 
by  withdrawal  from  private  use;  such 
rights  were  protected  If  a  person  had 
completed  all  except  a  few  formalities 
that  the  law  required  to  perfect  a 
claim  acquire  a  lease  or  receive  a 
patent.  But  the  case  law  concerning 
these  statutes  does  not  apply  to  situa- 
tions of  private  coal  ownership  In  a 
regulatory  framework  such  as  existing 
State  law.  other  Federal  envlrorunen- 
tal  laws  and  the  Surface  Mining  Act. 
This  Act  changed  the  context  of  VER 
significantly  because  it  makes  clear 
that  surface  coal  mining  on  any  pri- 
vate or  Federal  land  is  not  an  absolute 
right,  but  is  subject  to  approval  after  a 
regulatory  authority  has  determined 
that  reclamation  to  the  standards  of 
the  Act  can  be  achieved.  Thus,  at  least 
as  of  enactment  of  the  Act,  landown- 
ers no  longer  have  an  unconditional 
right  to  mine.  OSM  therefore  believes 
that  the  definition  of  VER  should 
take  Into  account  both  the  new  regiila- 
tory  framework  created  by  the  Act 
and  the  fact  that  the  Act  applies  VER 
to  both  private  and  Federal  lands.  The 
final  definition  of  VER  applies  only  to 
the  prohibitions  of  Section  522(e), 
however,  and  does  not  alter  prior  In- 
terpretations of  this  phrase  imder 
other  Federal  statutes. 

Mv^t  VER  be  determined  on  a  case- 
by-case  basis?  Some  commenters  be- 
lieved that.  If  VER  are  determined  on 
a  case-by -case  basis,  the  designation 
process  would  be  delayed  and  the  reg- 
ulatory authorities  would  have  an 
undue  burden.  OSM  believes,  however, 
that  VER  Is  a  site-specific  concept 
which  can  be  fairly  applied  only  by 
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taking  Into  account  the  particular  cir- 
cumstances of  each  permit  applicant. 
OSM  considered  not  defining  VER. 
which  would  leave  questions  concern- 
ing VER  to  be  answered  by  the  States, 
the  Secretary  and  the  courts  at  later 
times.  Without  a  definition,  however, 
many  Interpretations  of  VER  would  be 
made  and  no  doubt  challenged  by  both 
operators  and  citizens;  and  once  valid 
existing  rights  determinations  are 
challenged,  the  permitting  process 
would  be  delayed.  OSM  has  therefore 
concluded  that  VER  should  be  defined 
in  order  to  achieve  a  measure  of  con- 
sistency In  Interpreting  this  Important 
exemption.  Under  the  final  definition, 
VER  must  be  applied  on  a  case-by-case 
basis,  except  that  there  shovild  be  no 
question  about  the  presence  of  VER 
where  an  applicant  had  aU  permits  for 
the  area  as  of  August  3,  1977. 

Are  VER  created  merely  by  acguirlng 
surface  or  coal  rights?  A  few  com- 
menters believed  that  surface  or  coal 
rights  alone  constitute  VER.  They 
cited  the  cost  Involved  and  claimed 
that  Just  compensation  must  be  pro- 
vided for  all  lands  for  which  such 
rights  have  been  acquired.  Under  the 
final  definition.  VER  are  not  created 
by  acquiring  the  coal  rights  alone.  In 
order  to  have  VER.  a  permit  applicant 
must  own  the  rights  to  the  coal  and 
must  have  all  permits  or  the  coal  must 
be  both  necessary  to  maintain  an  on- 
going operation  permitted  before 
August  3,  1977.  and  adjacent  to  that 
ongoing  operation. 

Would  reouiring  permits  in  order  to 
have  VER  favor  wildcatters?  Some 
commenters  were  concerned  that,  by 
requiring  all  permits  in  order  to  have 
VER.  mining  without  a  permit  would 
be  encouraged.  The  final  definition  is 
not  limited  to  requiring  all  permits 
and  OSM  sees  no  reason  to  believe 
that  mining  without  a  permit  will  be 
encouraged. 

What  would  constitute  VER  for  haul 
roads?  Some  commenters  were  con- 
cerned that  haul  roads  utilized  for  re- 
sources other  than  coal  could  have 
VER  for  surface  coal  mining  oi>er- 
ations.  Others  were  concerned  that 
the  VER  definition  for  haul  roads  be 
consistent  with  OSM's  letter  of  Octo- 
ber 3.  1978.  to  West  Virginia.  OSM's 
analysis  Indicated  that  there  are  two 
situations  in  which  VER  might  be  es- 
tablished for  haul  roads.  First,  an  ap- 
plicant or  operator  could  have  a  spe- 
cific right  to  construct  and  use  a  haul 
road,  established  by  a  recorded  right- 
of-way,  recorded  easement  or  permit 
for  a  coal  haul  road  as  of  Augiist  3. 
1978.  The  second  situation  which 
could  establish  VER  for  a  haul  road  is 
the  actual  existence  of  a  road  as  of 
August  3,  1977,  which  is  being  or  could 
be  used  for  coal  haulage.  Including 
haul  roads  used  for  timber,  stone  or 
other  minerals.  Their  use  for  hauling 
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Ls  established.  Existing  mines  or  other 
operations  are  dependent  upon  them. 
Although  such  roads  may  have  to  be 
upgraded  to  comply  with  the  stand- 
ards of  the  Act,  it  would  be  less  dam- 
aging to  the  environment  to  continue 
the  use  of  such  a  road  than  to  require 
that  a  completely  new  road  be  con- 
structed. Commenters'  concerns  that 
non-coal  haul  roads  would  qualify  for 
VER  must  be  balanced  with  the  envi- 
ronmental disturbance  of  establishing 
new  roads  because  many  problems  as- 
sociated with  haul  roads— noise,  dust, 
vibration— will  continue  regardless  of 
whether  the  road  is  used  for  coal  haul- 
age. If  a  new  road  must  be  established 
for  coal  hauling,  it  will  be  necessary  to 
disrupt  additional  land,  regrade  the 
surface,  build  a  road  bed,  establish 
drainage  controls  and  other  facilities 
necessary  to  a  new  road.  In  addition, 
the  problems  of  noise,  dust,  vibration 
and  air  pollution  will  be  brought  to  a 
new  area  not  previously  affected.  Ac- 
cordingly. OSM  believes  that  it  is  less 
damaging  to  use  existing  roads,  wheth- 
er or  not  previously  used  for  coal  haul- 
age, than  to  require  construction  of 
additional  roads.  Therefore,  all  roads 
in  existence  as  of  August  3,  1977,  have 
valid  existing  rights. 

Should  VER  be  defined  differenUy 
for  Federal  and  private  lands?  Many 
commenters  believed  that  the  pro- 
posed dual  definition  was  discrlmna- 
tory.  They  believed  that  the  definition 
for  VER  on  Federal  lands  should  be 
the  only  one  and  that  surface  or  min- 
eral leases  should  be  sufficient  to  con- 
stitute VER.  Under  the  final  defini- 
tion, VER  is  not  defined  differently 
for  Federal  and  private  lands.  The 
Intent  of  the  proposed  definition  was 
to  distinguish  between  VER  on  Feder- 
al and  privately  owned  lands  in  order 
to  take  into  account  possible  discrep- 
ancies between  old  and  new  Federal 
leases  because  pre- 1965  Federal  leases 
do  not  Include  a  condition  subjecting 
them  to  future  regulations.  OSM  sJso 
Intended  to  protect  occupied  dwell- 
ings, parks,  roads  and  cemeteries  with 
a  narrow  construction  of  VER  for 
these  important  areas.  As  many  com- 
menters pointed  out,  however,  this 
dual  definition  was  not  really  work- 
able because  it  did  not  distinctly  sepa- 
rate Federal  lands  from  private  lands; 
there  are  situations  where  proposed 
mining  on  Federal  lands  could  come 
within  100  feet  of  a  public  road  or 
cemetery,  or  within  300  feet  of  an  oc- 
cupied dwelling.  The  assimiption 
behind  the  proposed  definition  was 
that  there  would  be  no  cases  where, 
for  example,  mining  on  Federal  lands 
would  be  proposed  within  300  feet  of 
an  occupied  delllng.  Upon  reflection. 
OSM  believes  that  this  assimiption 
was  erroneous  and  the  final  definition 
contains  no  distinction  between  Feder- 
al and  private  lands. 
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Is  the  right  to  explore  contingent  on 
having  VER?  A  few  commenters 
stressed  that  exploration  rights  should 
in  no  way  be  contingent  on  VER;  they 
believed  the  definition  should  be  spe- 
cific and  clear  on  this  point.  Under 
Section  522(a)  of  the  Act.  exploration 
is  not  prohibited  on  areas  designated 
unsuitable  for  mining;  however,  such 
exploration  Is  subject  to  the  require- 
ments of  30  CPR  762.14.  This  Section 
clearly  states  that  exploration  may  be 
conducted  on  lands  designated  unsuit- 
able for  mining. 

HotD  wotUd  having  all  necessary  per- 
mits be  different  from  an  existing  op- 
eration? Some  commenters  com- 
plained that  the  proposed  definition 
for  VER  on  State  lands  would  require 
that  a  mine  be  in  operation  in  order  to 
claim  VER.  As  defined  in  the  final 
definition.  VER  would  be  different 
from  having  an  existing  operation  in 
situations,  for  example,  where  an  op- 
erator had  all  permits  but  had  not  yet 
begun  work  at  the  mine. 

Should  the  definition  of  VER  focus 
on  ownership  of  land  and  coal  rights, 
rather  than  holding  permits?  A  few 
commenters  claimed  that  ownership  of 
land  and  coal  rights  alone  should  con- 
stitute VER,  and  that  the  final  defini- 
tion should  be  rewritten  to  reflect  this 
view.  They  believed  that  designation 
of  lands  for  which  such  rights  have 
been  acquired  would  constitute  a 
taking.  The  final  definition  requires 
an  applicant  to  have  both  the  rights  to 
the  coal  as  of  August  3,  1»77;  and 
either  all  permits  or  the  need  for  coal 
adjacent  to  an  ongoing  operation  per- 
mitted prior  to  August  3.  1977;  thus,  it 
does  focxis  on  ownership  of  the  coal, 
but  holding  all  permits  Is  an  alterna- 
tive to  demonstrating  a  need  for  coal 
adjacent  to  an  ongoing  operation. 

Would  defining  VER  as  having  all 
necessary  permits  promote  mining 
under  less  strict  controls?  Some  com- 
menters believed  that,  if  VER  were 
contingent  on  having  all  permits,  then 
existing  operations  could  proceed 
under  less  stringent  controls  and  thus 
subvert  the  purposes  of  the  Act.  Under 
the  Act.  however,  all  mining,  whether 
conducted  under  permits  issued  prior 
to  or  after  August  3,  1977,  must  be 
conducted  according  to  the  standards 
of  the  initial  regulatory  program.  Sim- 
ilarly, after  a  State  program  is  ap- 
proved or  a  Federal  program  is  imple- 
mented for  a  State,  all  mining,  regard- 
less when  permitted,  must  be  conduct- 
ed according  to  the  standards  of  the 
permanent  regulatory  program.  Thus. 
OSM  believes  that,  under  any  defini- 
tion of  VER  there  will  be  no  differ- 
ence In  the  stringency  of  controls  that 
apply  to  existing  operations. 

In  summary.  OSMs  final  definition 
of  VER  is  designed  to  avoid  a  taking 
which  must  be  compensated  and  to  be 
consistent  with  the  guidance  of  the 
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legislative  history  on  this  issue.  In  an 
effort   to  make   the  VER   exemption 
more  specific.  OSM  has  defined  VER 
in  terms  of  a  valid  property  right  cre- 
ated   prior   to   August    3.    1977.    plus 
either  (1)  all  necessary  permits  as  of 
August  3.  1977.  or  (2)  the  coal  Is  both 
necessary  for.  and  adjacent  to.  an  on- 
going operation  which  was  permitted 
prior  to  August  3.  1977.  OSM  also  con- 
sidered other  concepts  which  might  be 
Included  In  the  VER  definition.  They 
were:  (a)  the  permit  application  was 
submitted  before  August  3.   1977;  (b) 
the  coal  is  necessary  to  continue  an 
ongoing     operation     first     permitted 
before  August  3.  1977.  but  that  coal 
might  not  necessarily  be  adjacent  to 
the  ongoing  operation:  (c)  the  coal  is 
covered  by  a  permit  renewal  or  revi- 
sion for  an  operation  first  permitted 
before  August  3.  1977;  and  (d)  distin- 
guished between  persons  who  own  just 
the  coal  seam,  as  compared  to  those 
who  own  both  the  coal  and  the  sur- 
face, by  adding  to  the  definition  a  new 
clause    (aK3)    which    would    exempt 
someone  who  owned  the  coal  alone 
and  not  the  surface.  OSM  has  rejected 
all  of  these  alternatives  because  they 
would     make     the     VER     exemption 
overly  broad  and  would  not  sufficient- 
ly   protect    the    Important    areas    set 
aside  by  Congress  in  Section  522(e). 
Item  (c)  would  also  be  difficult  to  en- 
force: and  item  (d)  has  been  rejected 
because  it  would  greatly  expand  the 
definition  and  would  exempt  too  many 
potential  new  mines  from  the  prohibi- 
tions of  Section  522(e).  For  haul  roads. 
OSM    has    defined    VER    to    Include 
clearly  established  rights  to  construct 
a  coal  haul  road  and  any  other  road  in 
existence  as  of  August  3.  1977. 

Section  761.11  lists  the  areas  where 
Congress  has  declared  that  mining  is 
prohibited  or  limited.  A  commenter 
suggested  that  OSM  add  to  that  list  a 
1.000  foot  buffer  zone  to  prohibit 
mining  nesu-  Intermittent  or  perennial 
streams,  rivers,  lakes  and  reservoirs. 
OSM  has  not  adopted  this  suggestion 
because  Congress  did  not  Intend  to 
impose  a  blanket  prohibition  on 
mining  near  bodies  of  water.  Appar- 
ently Congress  Intended  to  protect 
streams  through  the  permanent  per- 
formance standards. 

Section  761.11(c)  concerns  the  prohi- 
bition on  mining  which  would  adverse- 
ly affect  any  publicly  owned  park  or 
any  places  included,  or  eligible  for  list- 
ing, in  the  National  Register  of  Histor- 
ic Places.  The  language  of  the  regula- 
tion does  not  follow  the  Act  verbatim 
because  the  Act  incorrectly  refers  to 
historic  "sites."  The  correct  term  from 
the  National  Historic  Preservation  Act 
(18  use  470)  is  historic  places  and.  as 
amended,  that  Act  also  applies  to 
places  eligible  for  inclusion  in  the  Na- 
tional Register. 


Many  commenters  suggested  delet- 
ing the  three  determinations  which 
paralleled  Section  4(f)  of  the  Highway 
Act.  OSM  has  deleted  these  determi- 
nations to  reduce  the  potential  for 
confusing  the  Highway  Act  with  the 
Surface  Mining  Act.  and  because  they 
are  appropriate  to  highways,  but  not 
parks  or  historic  places.  Thus.  In  cases 
where  the  regulatory  authority  deter- 
mines that  a  proposed  mining  oper- 
ation would  adversely  affect  a  publicly 
owned  park  or  historic  place,  the 
agency  with  Jurisdiction  over  that 
park  or  place  would  have  to  approve  a 
permit  for  that  operation.  Mining 
could  not  proceed  without  such  ap- 
proval. The  regulations  concerning  the 
prohibition  of  mining  which  would  ad- 
versely affect  publicly-owned  parks  or 
historic  places  are  further  discussed 
below  In  connection  with  30  CFR 
761.12(c). 

Section  761.11(d)  concerns  the  prohi- 
bition on  mining  within  100  feet  of  the 
outside  right-of-way  line  of  any  public 
road,  except  where  mine  access  roads 
or  haulage  roads  join  such  right-of- 
way  line.  Pour  commenters  suggested 
reqxilring  operators  to  minimize  haul 
road  Intersections.  They  wished  to 
strengthen  the  protection  of  public 
roads.  However,  they  ignored  the  fact 
that  the  language  of  the  regulation  is 
derived  directly  from  Section  522(eK4) 
of  the  Act.  One  commenter  suggested 
that  the  regrulation  be  revised  to  make 
clear  that  the  100-foot  limit  Is  meas- 
ured horizontally,  so  that  under- 
ground mining  below  a  public  road  is 
not  prohibited.  OSM  has  accepted  this 
suggestion  because  It  believes  that 
mining  under  a  road  should  not  be 
prohibited  where  it  would  be  safe  to 
do  so. 

Section  761.11(g)  prohibiU  mining 
within  100  feet  measured  horizontally 
from  a  cemetery.  Commenters  suggest- 
ed allowing  mining  within  100  feet  of  a 
cemetery  if  a  waiver  is  obtained.  The 
commenters  believed  that.  If  waivers 
are  permitted  for  owners  of  private 
dwellings,  this  right  should  be  ex- 
tended to  owners  of  cemeteries.  Other 
commenters  suggested  that  mining  be 
allowed  within  100  feet  of  a  cemetery 
If  it  is  relocated  with  the  owner's  con- 
sent. These  commenters  were  con- 
cerned that  the  presence  of  cemeteries 
would  prohibit  raining.  Nothing  in  the 
Act  prohibits  relocation  of  cemeteries 
under  existing  procedures  under  State 
law.  before  an  operator  applies  for  a 
permit.  OSM  t>elieve8  that  a  waiver  for 
mining  within  100  feet  of  a  cemetery  is 
not  authorized  by  the  Act  t>ecause  the 
prohibition  against  mining  within  100 
feet  of  a  cemetery  comes  directly  f rottT 
Section  522(cX5)  of  the  Act.  Congress 
has  only  permitted  waivers  for  occu- 
pied dwellings  and  chose  not  to  allow 
them  for  cemeteries. 


Sections  761.12  (b)  and  (c)  require 
the  regulatory  authority  to  reject 
permit  applications  for  areas  where 
mining  is  prohibited  or  limited  under 
Section  522(e).  Where  there  are 
boundary  questions,  the  regulatory  au- 
thority must  send  a  copy  of  the  rele- 
vant portions  of  the  permit  applica- 
tion to  the  appropriate  agency  for  a 
boundary  determination  or  clarifica- 
tion. When  Federal  lands  are  Involved, 
the  Director  will  make  the  boundary 
determination.  Commenters  suggested 
that  there  be  a  time  limit  on  the  Di- 
rector's determinations  after  which 
the  permit  would  be  Issued  automati- 
cally If  no  determination  had  been 
made.  OSM  believes  that  legally  there 
cannot  be  a  time  limit  on  a  boundary 
question  which  relates  to  an  area 
where  mining  would  be  prohibited. 
Other  commenters  suggested  that 
there  should  be  public  participation  in 
the  Director's  boundary  determina- 
tions. OSM  believes  that  there  Is  no 
need  for  public  participation  in  these 
determinations  because  this  process  is 
a  ministerial  function  of  simply  check- 
ing legal  boundary  descriptions.  Other 
commenters  suggested  that  the  lan- 
guage be  revised  to  clarify  that  these 
procedures  apply  only  If  the  regula- 
tory authority  Is  unable  to  determine 
the  applicable  boundaries.  This  sug- 
gested clarification  has  been  accepted. 

Section  761.12(d)  concerns  proce- 
dures to  be  followed  by  the  regulatory 
authority  where  mining  within  100 
feet  of  the  outside  right-of-way  of  any 
public  road  Is  proposed.  Commenters 
suggested  that  OSM  delete  the  re- 
quirement that  the  applicant  obtain 
approval  of  the  authority  with  Juris- 
diction over  the  public  road.  OSM  has 
not  accepted  this  suggestion  because 
OSM  believes  that  it  is  proper  for  the 
public  road  authority  to  approve  any 
proposed  relocations. 

Other  commenters  suggested  that 
the  public  hearing  required  by  the  Act 
be  held  by  the  public  road  agency,  not 
the  State  regulatory  authority.  The 
State  regulatory  authority  has  an  obli- 
gation to  provide  an  opportunity  for  a 
public  hearing  under  the  Act.  That 
hearing  need  only  to  be  Informal  and 
fact-finding  in  nature,  however,  and  it 
may  be  possible  for  the  State  regula- 
tory authority  to  utilize  the  public 
road  agency  to  conduct  the  required 
hearing  or  to  conduct  a  hearing  Jointly 
with  the  public  road  agency.  These  op- 
portunities for  cost-saving  measures 
are  not  precluded  by  the  final  regula- 
tion. The  term  fact-finding  has  been 
deleted  from  the  final  regulation  In 
order  to  avoid  any  suggestion  that  the 
hearing  would  have  to.be  adversary  or 
adjudicatory  in  nature.  See  U.S.  v.  Al- 
legheny Ludlum-Steel,  406  U.S.  742 
(1972);  and  U.S.  v.  Florida  East  Coast 
RaUxoay.  410  U.S.  224  (1973). 


RULES  AND  REGULATIONS 

Other  conunenters  suggested  that 
OSM  increase  the  time  for  prepara- 
tion of  a  written  finding,  based  upon 
information  received  at  the  public 
hearing,  from  10  days  to  30  days.  They 
pointed  out  that  10  days  may  be  insuf- 
ficient time  to  complete  the  analysis 
of  the  public  hearing  material  and  pre- 
pare a  written  finding.  OSM  agrees 
with  this  suggestion  and  has  therefore 
lengthened  the  time  period  to  30  days. 

Section  761.12(e)  provides  that, 
where  mining  is  proposed  within  300 
feet  of  any  occupied  dwelling,  the 
permit  applicant  must  submit  a  waiver 
from  the  owner.  Several  commenters 
suggested  that  the  waiver  should  only 
come  from  the  owner  and  not  the  oc- 
cupants, as  was  proposed.  OSM  has  ac- 
cepted this  suggestion  because  it  fol- 
lows the  literal  langiiage  of  the  Act. 
The  proposed  regulations  required  re- 
vealing to  the  State  regulatory  author- 
ity aU  consideration  given  for  the 
waiver  and  required  the  waiver  to  be 
separate  from  a  lease  or  deed.  OSM 
has  deleted  the  requirement  to  reveal 
all  consideration  given  for  the  waiver 
because  OSM  believes  that  considera- 
tion given  for  the  waiver  Is  not  useful 
in  determining  consent.  The  final  reg- 
ulation retains,  however,  the  require- 
ment for  a  separate  waiver  but  an  ex- 
ception has  been  Inserted  for  situa- 
tions where  the  waiver  is  explicitly  set 
forth  in  the  lease  or  deed.  In  this 
manner,  the  regulation  ensures  that 
the  owner  knowingly  granted  the 
waiver. 

Section  761.12(f)  concerns  proce- 
dures to  be  followed  where  a  proposed 
mining  operation  might  adversely 
affect  a  publicly  owned  park  or  hlsitM-- 
ic  place.  Other  related  comments  are 
discussed  above  in  connection  with 
Section  761.11(c).  Some  commenters 
suggested  defining  "adversely  affect." 
OSM  has  not  defined  "adversely 
affect"  because  similar  or  Identical 
terms  are  used  throughout  the  regula- 
tions without  definition. 

OSM  also  has  not  defined  the  statu- 
tory phrase  "jurisdiction  over"  in 
these  regulations.  There  is  no  legisla- 
tive history  to  indicate  how  Congress 
intended  this  term  to  be  interpreted, 
nor  is  thpre  any  guidance  in  the  legis- 
lative history  concerning  who  should 
make  the  adversely  affect  determina- 
tion. OSM  has  decided  that  this  deter- 
mination should  be  made  by  the  regu- 
latory authorities.  Having  more  than 
one  party  make  this  determination 
could  result  In  constant  disagreement 
among  agencies. 

OSM  interprets  the  Act  as  confer- 
ring authority  on  the  Advisory  Coun- 
cil and  other  Federal,  State  and  local 
agencies  which  have  advisory  or  regu- 
latory responsibilities  with  respect  to 
parks  and  historic  places  to  approve 
all  mining  which  would  adversely 
affect  those  public  parks  or  historic 
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places.  Thus,  the  language  of  the  final 
regulation  has  been  changed  to  reflect 
this  interpretation  by  adding  "or  a 
statutory  or  regulatory  responsibility" 
to  clarify  "Jurisdiction  over."  Such 
agencies  include  those  that  must  be 
consulted  or  give  their  advice  or  ap- 
proval regarding  any  actions  that 
would  affect  a  park  or  historic  place. 
Parks  and  historic  places  will  receive 
additional  environmental  protection 
through  application  of  these  agencies' 
expertise  In  evaluating  situations 
where  mining  could  produce  adverse 
effects.  Without  this  Interpretation, 
many  parks  and  historic  places  would 
be  vulnerable  to  damage  from  surface 
coal  mining  operations. 

In  cases  where  the  regulatory  au- 
thority determines  that  a  proposed 
mining  operation  would  adversely 
affect  a  publicly  owned  park  or  histor- 
ic place,  the  agency  with  jurisdiction 
over  that  park  or  place  would  have  to 
approve  a  permit  for  that  operation. 
Mining  could  not  proceed  without 
such  approval.  The  determination  re- 
garding whether  or  not  coal  mining 
would  adversely  affect  a  publicly 
owned  park  will  be  made  by  the  regu- 
latory authorities  during  the  permit 
evaluation  process.  This  provision  also 
Implements  OSM's  decision  to  pass 
through  to  the  States  the  various  re- 
sponsibilities for  protecting  historic 
places  under  the  National  Historic 
Preservation  Act.  In  order  to  conform 
the  designation  regulations  to  the 
permit  regulations  (Subchapter  O), 
OSM  has  chosen  to  pass  through  to 
the  States  ail  responsibilities  under 
the  National  Historic  Preservation 
Act. 

Section  761.12(g)  provides,  if  the 
State  regulatory  authority  determines 
that  the  proposed  mining  operation  is 
not  prohibited  under  Section  622(e)  of 
the  Act  and  regulations.  It  may  still 
consider  a  designation  of  unsuitability 
through  the  petition  process.  Com- 
menters suggested  deleting  this  Sec- 
tion because  they  maintained  that  the 
States  have  no  authority  to  initiate 
the  petition  process  on  non-Federal 
lands  or  lands  outside  the  prohibitions 
of  Section  522(e).  They  believed  that 
the  petition  process  is  limited  to  citi- 
zens. OSM  has  Included  this  provision 
in  order  to  clarify  the  relationship  be- 
tween the  prohibitions  of  Section 
522(e)  and  the  petition  process.  State 
agencies  are  Included  in  the  definition 
of  "person"  under  Section  700.5  and. 
as  persons,  can  initiate  a  petition  on 
their  own  where  they  believe  that  an 
area  Is  unsuitable  for  mining  even 
though  it  it  not  covered  by  the  prohi- 
bitions of  Section  622(e).  To  clarify 
that  States  may  only  designate  an 
area  unsuitable  pursiiant  to  a  petition. 
OSM  has  added  "pursuant  to  appro- 


FEOEftAL  liOISTU.  VOL  44.  NO.  SO— TUtSOAY,  MAtOI  IS,  197V 


FEOEtAL  REOtSm,  VOL  44,  NO.  SO-TUESOAY,  MAKCH  U,  1979 


UMI 


14996  I 

prlate  petltlona"  to  the  final  regula- 
tion. 


PART  762— CRITERIA  FOR  DESIGNA- 
TING AREAS  AS  UNSUrTABU  FOR 
SURFACE  COAL  AAJNING  OPER- 
ATIONS 

Section  762.4  explains  that  the  crite- 
ria in  Part  762  are  to  be  used  by  the 
State  regulatory  authorities  to  deter- 
mine unsultability.  Commenters  sug- 
gested that  the  Section  Include  a 
statement  that  the  State  regulatory 
authorities  have  a  duty  to  act  on  peti- 
tions. This  responsibility  is  already 
sUted  in  Section  764.4(b)  which  speci- 
fies that  States  have  the  responsibility 
to  develop  procedures  to  designate 
lands  unsuitable  for  mining  consistent 
with  Part  764  which  requires  State 
regulatory  authorities  to  respond  to 
petitions.  Other  comments  suggested 
that  this  part  be  revised  to  provide  for 
a  role  of  the  Forest  Service  in  deter- 
mining the  best  use  of  Forest  Service 
lands.  Under  the  Department  of  Inte- 
rior's division  of  responsibilities  and 
functions.  GSM  would  handle  the  peti- 
tion process  for  Federal  lands,  while 
the  Bureau  of  Land  Management 
would  handle  the  Federal  coal  lands 
review  process.  OSM  is  now  working 
out  memoranda  of  understanding 
among  the  Interior  surface  managing 
agencies  and  will  follow  a  similar 
course  with  other  agencies  including 
the  Forest  Service. 

Section  762.5  sets  forth  the  defini- 
tions of  terms  contained  in  the  desig- 
nation criteria. 

Fraffile  lands:  It  is  important  to  note 
that  this  definition  does  not  attempt 
to  imply  any  degree  of  significance  for 
those  lands  defined  as  "fragile."  The 
determination  of  significance  is  left  to 
the  decision  on  the  petition  itself. 
Also,  the  listing  of  examples  of  lands 
that  may  fall  within  the  definition  of 
fragile  lands  is  not  meant  to  be  all  in- 
clusive. Many  commenters  suggested 
that  the  definition  was  too  broad  and 
provided  many  suggestions  for  reword- 
ing it.  Most  focused  on  adding  qualifi- 
ers to  the  d»»finition  that  would  limit 
Its  scope.  The  commenters  often  con- 
fused the  criterion  by  which  the  regu- 
latory authority  determines  whether 
an  area  should  be  designated  unsuit- 
able with  the  definition  of  fragile 
lands.  OSM  believes  that  the  qualifi- 
ers already  in  the  criterion  of  Section 
762.11(b)(2),  e.g..  •significant"  and 
"Important",  are  sufficient  to  ensure 
that  areas  lacking  Important  values  or 
natural  systems  are  not  designated  un- 
suitable. The  definition  Is  meant  to 
provide  guidance  on  what  general 
types  of  resources  can  be  considered 
fragile  lands,  not  a  list  of  areas  which 
can  or  should  automatically  be  desig- 
nated unsuitable. 


RULES  AND  REGULATIONS 

Many  commenters  suggested  remov- 
ing buffer  zones  adjacent  to  the 
boundaries  of  areas  where  surface  coal 
mining  operations  are  prohibited 
under  Section  522(e)  of  the  Act  from 
the  examples  of  fragile  lands.  They 
generally  indicated  that  the  mere  fact 
that  an  area  serves  as  a  buffer  zone 
does  not  mean  that  it  is  fragile.  By 
providing  for  buffer  zones,  OSM  is  en- 
suring that  areas  around  national 
parks  and  other  Section  522(e)  areas 
not  be  overlooked  as  fragile  lands.  As 
noted  above,  including  these  areas  as 
examples  does  not  mean  that  they 
would  automatically  be  designated  un- 
suitable. Some  conunenters  suggested 
deleting  the  definition  entirely.  OSM 
believes,  however,  that  deleting  the 
definition  would  not  provide  the  guid- 
ance to  the  regulatory  authorities.  In- 
dustry or  the  general  public  which  is 
necessary  for  Identifying  possible  frag- 
ile areas. 

Adding  National  Natural  Landmarks 
to  the  definition  of  fragile  lands  was 
suggested.  These  landmarks  receive 
the  same  kind  of  protection  as  historic 
places,  but  they  are  listed  on  a  differ- 
ent register.  They  Include  geologic  for- 
mations and  certain  ecosystem  types 
which  logically  constitute  fragile  lands 
and  are  not  covered  in  Section 
522(e)(3)  which  only  relates  to  Nation- 
al Historic  Places.  OSM  has  accepted 
this  suggestion. 

Renetccble  Resource  Lands:  This 
definition  has  been  moved  to  30  CFR 
700.5  and  Is  discussed  in  the  preamble 
concerning  that  section. 

Historic  Lands:  Some  commenters 
suggested  adding  the  adjective  "impor- 
tant" to  modify  historic  or  cultural 
districts.  Commenters  who  asked  that 
"important"  or  other  qualifying  words 
be  added  to  the  definition  were  sug- 
gesting that  a  test  of  importance  or 
significance  be  added  without  provid- 
ing any  means  of  determining  that  sig- 
nificance or  Importance.  OSM  has  re- 
jected these  comments  because  adding 
this  qualifier  would  permit  State  regu- 
latory authorities  to  disregard  peti- 
tions without  a  hearing  and  compiling 
a  record,  by  deciding  that  the  area  was 
not  Important  or  significant.  The  sig- 
nificance test  is  properly  left  to  the 
actual  decision  on  the  petition  using 
the  criteria  In  the  Act  which  are  re- 
peated verbatim  In  Section  762.11. 

Some  commenters  believed  that  pa- 
leontologlcal  sites  should  be  Included 
under  fragile  lands.  However,  paleon- 
tological  sites  do  not  logically  belong 
under  fragile  lands  t>ecause  they  are 
more  like  archeologlcal  sites  and.  as 
such,  are  of  historic  importance. 
Other  commenters  apparently  be- 
lieved that  sites  having  religious  or 
cultural  significance  to  Indian  tribes 
are  always  on  tribal  lands  and  are  al- 
ready protected  under  different  Sec- 
tions of   the   Act   or   now   belong   to 


someone  else  and  their  disposition  Is 
no  longer  a  matter  for  Indian  concern. 
For  these  reasons,  the  c»mmenters 
suggested  deleting  the  reference  to 
Indian  sites.  OSM  has  not  accepted 
this  suggestion  because  the  signifi- 
cance of  Indian  or  cultural  sites 
should  determine  their  status,  not 
their  location  on  tribal  lands. 

Other  commenters  requested  the  ad- 
dition of  "vrtthout  limitation"  after 
the  word  "including."  OSM  has  reject- 
ed this  suggestion  because  it  would  not 
add  anything  meaningful  to  the  lan- 
guage of  the  definition.  A  commenter 
suggested  changing  Indian  tribes  to 
Native  American,  ethnic  or  religious 
groups.  OSM  has  accepted  the  Native 
American  and  religious  groups,  but  re- 
jected the  suggestion  to  Included 
places  important  to  ethnic  groups,  be- 
lieving that  places  important  to  ethnic 
groups  are  already  covered.  Another 
commenter  suggested  adding  a  provi- 
sion that  the  definition  of  historic 
lands  sliall  not  be  narrowly  construed. 
Narrow  or  broard  construction  lan- 
guage does  not  add  anything  meaning- 
ful. Construction  will  occur  at  the 
time  a  petition  Is  evaluated,  and 
should  be  left  to  that  evaluation. 
Therefore,  OSM  had  not  accepted  this 
suggestion. 

Some  commenters  suggested  delet- 
ing sites  eligible  for  listing  in  the  Na- 
tional Register  of  Historic  Places. 
OSM  did  not  JLccept  this  suggestion  be- 
cause, as  discussed  in  connection  with 
Section  761.11(c).  the  National  Histor- 
ic Preservation  Act  of  1966,  as  amend- 
ed, provides  the  same  protection  for 
places  eligible  for  listing  as  for  those 
places  already  on  the  National  Regis- 
ter of  Historic  Places.  In  amending  the 
National  Historic  Preservation  Act. 
Congress  Intended  that  Federal  agen- 
cies should  Impleipent  this  protection 
for  eligible  places.  OSM  has  decided 
that,  for  the  purposes  of  Subchapter 
P,  a  place  is  "eligible"  at  the  time  the 
notice  of  its  eligibility  is  published  in 
the  Federal  Register. 

Natural  Hazard  Lands:  Some  com- 
menters suggested  that  this  entire 
definition  be  deleted.  OSM  believes 
that  deleting  the  proposed  definition 
and  leaving  only  the  language  of  Sec- 
tion 522(aK3Kd)  would  not  provide 
any  guidance  to  State  regulatory  au- 
thorities concerning  the  types  of  lands 
that  might  be  considered  for  designa- 
tion as  unsuitable  for  mining  because 
of  natural  hazards.  In  OSM's  view,  the 
terms  In  the  Act  should  be  defined  to 
achieve  some  uniformity  In  the  appli- 
cation of  this  criterion. 

Many  commenters  suggested  reword- 
ing the  definition  to  Include  a  general 
statement  deflHffig  a  general  category 
preceeding  specific  examples  that  pro- 
vides an  overview  of  the  type  of  areas 
that  should  be  designated  as  unsuit- 
able and  to  provide  a  more  logical  ap- 


proach to  categorizing  those  lands. 
OSM  has  accepted  this  s\iggestion  and 
has  reworded  the  final  definition  to 
provide  a  general  description  of  these 
lands  preceding  the  specific  examples. 

This  definition  was  developed  to  pro- 
vide examples  of  natural  hazard  lands. 
As  written,  the  definition  does  not 
necessarily  mean  that  an  area  falling 
within  the  definition  would  be  auto- 
matically considered  unsuitable  for 
surface  coal  mining  operations.  It  Is 
left  to  the  discretion  of  the  State  regu- 
latory authority  to  determine  whether 
an  area  is  unsuitable  for  surface 
mining  because  of  natural  hazards.  A 
commenter  suggested  that  an  ava- 
lanche is  a  natural  hazard  and  as  such 
should  be  mentioned  in  the  specific 
examples.  OSM  has  accepted  this  sug- 
gestion because  avalanches  are  serious 
natural  hazards.  Another  commenter 
believed  that  subsidence  is  not  a  natu- 
ral hazard  and  susceptibility  to  subsi- 
dence should  not  be  a  basis  for  desig- 
nating lands  unsuitable  for  mining.  He 
furtl-.er  pointed  out  that  the  fact  that 
subsidence  may  be  Involved  In  under- 
ground minimg  Is  recognized  and  pro- 
vided for  in  Section  516(b)  of  the  Act. 
OSM  believes  that  natural  subsidence 
Is  a  natural  hazard  which  can  be  con- 
sidered a  "cave-In",  as  mentioned  in 
the  specific  examples.  Moreover,  be- 
cause subsidence  which  is  attendant  to 
underground  mining  is  Indeed  pro- 
vided for  in  the  Act,  OSM  has  deleted 
this  term  from  the  definition  of  natu- 
ral hazard  lands. 

Sustantial  Legal  and  Financial 
Commitments:  OSM  received  more 
comments  concerning  this  definition 
than  any  other  issue  in  Subchapter  P. 
OSM  has  considered  three  principal 
alternatives  concerning  this  definition 
and  several  subaltematives.  They 
were:  First,  leave  the  definition  as 
written;  second,  do  not  attempt  to 
define  substantial  legal  and  financial 
commitments  and  settle  each  issue  on 
a  case-by<ase  basis;  and.  third,  revise 
the  definition  to  reflect  the  legislative 
history  by  Including  an  example  of 
substantial  legal  and  financial  commit- 
ments Eind  by  deleting  references  to 
major  investments,  legally  enforceable 
and  cancellation  penalties.  OSM  has 
decided  on  the  third  alternative.  Each 
subaltemative  is  discussed  separately 
below. 

In  response  to  many  comments. 
OSM  has  considered  whether  to  in- 
clude the  costs  of  acquiring  coal  in 
place  or  the  right  to  mine  it  as  consti- 
tuting a  substantial  legal  and  financial 
commitment  by  itself.  The  legislative 
history  clearly  Indicates  that  mere 
ownership  or  acquisition  costs  of  the 
coal  alone  or  the*  right  to  mine  it  by 
Itself  do  not  constitute  "substantial 
legal  and  financial  commitments."  Fol- 
lowing is  a  quote  from  House  Report 
95-218.  p.  95(1977): 
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The  phrase  substantial  legal  and  finan- 
cial commitment*  in  the  designation  section 
and  other  provisions  of  the  Act  is  Intended 
to  apply  to  situations  where,  on  the  basis  of 
a  long-term  coal  contract.  Investments  have 
been  made  in  power  plants,  railroads,  coal 
handling  aiKl  storage  facilities  and  other 
capltal-lntenstve  activities.  The  Committee 
does  not  intend  that  mere  ownership  or  ac- 
quisition costs  of  the  coal  Itself  or  the  right 
to  mine  it  should  constitute  "substantial" 
legal  and  financial  commitments." 

Numerous  commenters  believed  that 
the  costs  of  acquiring  the  coal  in  place 
or  the  right  to  mine  it  should  consti- 
tute "substantial  legal  and  financial 
conunltments."  The  rationales  for 
their  comments  ranged  from  there  is 
no  basis  In  the  Act  or  legislative  histo- 
ry to  preclude  theft  costs,  to  the  costs 
of  acquisition  of  the  coal  and  the  right 
to  mine  It  are  often  the  most  substan- 
tial legal  and  financial  commitments 
made  by  the  company.  A  commenter 
suggested  inserting  "alone"  In  order  to 
make  clear  that  these  costs  could  be 
coimted  only  if  other  costs  have  been 
Incurred.  This  suggestion  is  based  on 
the  Committee  Report  language 
above.  OSM  has  accepted  this  sugges- 
tion. 

OSM  has  considered  whether  to 
define  major  investments  and.  If  so, 
which  types  of  investments  to  Include 
in  the  definition.  Alternatives  consid- 
ered were: 

1.  Redefining  "major  investment." 
The  proposed  definition  inserted  sev- 
eral provisions  not  covered  in  the  leg- 
islative history  and  did  not  Include  the 
following  example  of  "substantial 
legal  and  fijianclal  commitments" 
from  H.R.  95-218,  pp.  94-95:  "An  exist- 
ing mine  might  not  be  one  actually 
producing  coal,  because  it  was  in  a 
substantial  stage  of  development  prior 
to  coal  production.  Thus  the  meaning 
of  existing  operations  is  extended  to 
Include  operations  for  which  there  are 
"substantial  legal  and  financial  com- 
mitments'." 

2.  Revising  the  definition  to  delete 
any  reference  to  major  investments. 
Instead  of  using  the  example  above, 
the  drafters  of  the  proposed  regula- 
tion defined  "substantial  legal  and  fi- 
nancial commitments"  through  the 
use  of  the  following  terms  which  are 
not  In  the  Act  or  legislative  history: 
major  investments  of  money,  improve- 
ments and  fixed  equipment,  legally  en- 
forceable, sales,  and  contracts  which 
cannot  be  cancelled  except  upon  pay- 
ment of  a  substantial  penalty.  As  a 
result  of  using  the  above  five  words 
and  phrases,  the  proposed  definition 
of  substantial  legal  and  financial  com- 
mitments did  not  accvu-ately  reflect 
the  legislative  history.  OSM  has  re- 
vised the  final  definition  to  reflect  the 
legislative  history  by  deleting  the 
above  words  and  phrases. 

3.  Revising  the  definition  of  major 
Investment  by  retaining  the  provision 
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relating  to  aggregate  capital  expendi- 
tures and  deleting  the  provision  on  ag- 
gregate assets.  Many  commenters  be- 
lieved that  a  major  investment  should 
be  determined  by  the  size  of  the  In- 
vestment compared  to  the  cxttl  con- 
tract, not  the  size  of  the  company 
making  the  Investment.  They  there- 
fore opposed  the  aspect  of  "major  in- 
vestment" based  on  aggregate  assets, 
but  not  the  portion  relating  to  aggre- 
gate capital  expenditures.  OSM  has 
deleted  from  the  final  definition  both 
categories,  however,  because  it  appears 
that  Congress  intended  to  base  sub- 
stantial legal  and  financial  commit- 
ments on  the  coal  contract,  not  aggre- 
gate assets  or  capital  expenditures. 
See  quotation  above  from  H.R.  95-218. 

4.  Revising  the  definition  of  major 
investment  by  establishing  a  mlnlmvun 
dollar  amount  or  a  fixed  percentage  of 
anticipated  costs,  so  that  anything 
over  the  established  minimimi  would 
quality  as  substantial.  Several  T»m- 
menters  suggested  that  a  minimimi 
amount,  such  as  2  or  5  million  dollars, 
be  established  to  define  substantial. 
One  commenter  suggested  that  ex- 
penditures of  10  percent  or  more  of 
anticipated  costs  of  the  operations 
should  be  considered  substantial.  A 
basis  for  the  10  percent  was  not  pro- 
vided. OSM  has  determined  that  any 
fixed  dollar  amount  or  percentage 
would  be  arbitrary  and  might  impose 
disproportionate  burdens  on  smaller 
companies. 

OSM  has  also  considered  whether  to 
extend  the  January  4,  1977,  date  for 
exemption  to  January  4,  1978.  Section 
522(a)(6)  specifies  the  cut-off  as  of 
January  4.  1977.  One  commenter  sug- 
gested that  the  January  4.  1977  date 
for  exemption  be  changed  to  January 
4.  1978,  because  the  1977  date  is  prior 
to  the  passage  of  the  Act  and  because 
this  commenter  believed  that  Con- 
gress did  not  set  forth  retroactive  pro- 
visions in  the  Act.  In  OSM's  view,  the 
January  4,  1977  date  Is  firmly  estab- 
lished In  the  Act,  however,  and  cannot 
be  changed  by  regulation.  Further, 
Congress  explicitly  Intended  to  apply 
many  other  provisions  of  the  Act  to  al- 
ready existing  operations. 

A  commenter  suggested  that  the 
definition  be  revised  to  explain  that 
substantial  legal  and  financial  commit- 
ments do  not  apply  to  exchanges  of 
private  fee  coal  under  Section 
510(b)(5).  OSM  has  considered  wheth- 
er to  sF>ecify  that  this  definition  of 
substantial  legal  and  financial  commit- 
ments is  not  the  same  as  substantial  fi- 
nancial and  legal  commitments  In  Sec- 
Uon  510(bX5).  House  Report  No.  95- 
218  (quoted  above)  may  suggest  that 
the  two  phrases  have  the  same  mean- 
ing; however,  the  definition  in  these 
regulations  relates  only  to  Section  522 
and  Subchapter  F. 
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Another  commenter  suggested  that 
draglines  be  included  as  substantial. 
Because  purchase  of  a  dragline  Is  a 
capital-intensive  activity,  it  qualifies 
as  a  component  of  a  substantial  legal 
and  financial  commitment.  A  com- 
menter suggested  that  exploration 
costs  should  be  considered  substantial. 
Exploration  costs  are  incurred  before 
there  is  an  existing  mine  and  there- 
fore cannot  qualify  as  a  substantial 
commitment  by  themselves,  but  only 
as  part  of  the  overall  costs  and  com- 
mitments to  mine.  Another  com- 
menter suggested  that  advance  royal- 
ties should  be  considered  substantial. 
Advance  royalties  alone  cannot  be  con- 
sidered substantial  commitments,  but 
only  as  part  of  overall  costs  of  estab- 
lishing the  mine. 

Section  762.11  lists  criteria  for  desig- 
nations of  unsultabillty.  A  commenter 
suggested  that  States  only  be  required 
to  adopt  the  mandatory  criterion  of 
Section  522(aK2)  and  not  the  discre- 
tionary criteria  of  Section  822(aK3). 
The  parallel  construction  in  the  Act 
for  both  types  of  criteria  suggests, 
however,  that  both  the  mandatory  cri- 
terion (technological  and  economic  In- 
feasiblllty  of  reclamation)  and  the  dis- 
cretionary criteria  must  be  used  by  the 
State  regulatory  authorities  in  evalu- 
ating petitions.  Moreover,  all  of  these 
criteria  must  be  adopted  by  a  State  in 
order  to  have  an  approvable  State  pro- 
gram under  Section  503  of  the  Act. 

Some  commenters  suggested  provid- 
ing some  specific  guidance  or  thresh- 
olds for  State  regulatory  authorities  to 
apply  In  determining  whether  the  dis- 
cretionary criteria  have  been  met. 
06M  ha«^  considered  both  revising  the 
regulations  to  provide  quid&nce  for 
State  regulatory  authorities  through 
thireshold  criteria  developed  on  a  re- 
gional basis  and  issuing  technical 
guidelines  for  State  regulatory  au- 
thorities to  use  In  determlng  when  to 
apply  the  discretionary  designation 
criteria.  OSM  has  rejected  both  alter- 
natives. Given  the  language  of  Section 
522(aX3).  OSM  believes  that  It  cannot 
restrict  the  discretion  of  the  States 
beyond  the  specific  language  of  the 
four  criteria  in  the  Act.  Providing 
threshold  criteria  or  guidelines  might 
restrict  this  discretion  and  would  not 
be  consistent  with  the  weighing  of  re- 
source values  on  a  case-by-case  basis 
which  is  required  by  the  Act. 

Additional  comments  suggested  var- 
ious elaborations  on  the  criteria  for 
economic  and  technological  infeaslbl- 
llty  of  mining.  One  commenter  sug- 
gested providing  si>eciflc  standards 
concerning  Infeasibility  of  reclama- 
tion. The  commenter  stated  that  the 
legislative  history  provided  some  guid- 
ance for  determining  the  infeasibility 
criteria.  The  references  given  were 
merely  summaries  of  the  Act's  require- 
ments with  no  guidance.  The  same 
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commenter  stated  that  a  checklist  of 
performance  standi^ds  would  facili- 
tate citizen  participation.  OSM  has  re- 
jected this  suggestion  because  a  check- 
list of  performance  standards  which  is 
not  a  verbatim  copy  of  OSM  and/or 
State  regulations  could  be  misleading 
and  possibly  preempt  the  permit  proc- 
ess. 

A  commenter  suggested  a  provision 
for  generic  level  designations,  which 
presumably  would  require  the  State 
regulatory  authority  to  Identify  all 
areas  that  fit  the  description  of  the  ge- 
neric type.  For  example,  if  a  petitioner 
provided  the  regulatory  authority 
with  allegations  that  certain  ecosys- 
tem types  were  not  amenable  to  recla- 
mation, the  rejulatory  authority 
would  then  have  to  decide  whether  It 
agreed  with  the  evidence  and.  tf  it  did. 
proceed  to  locate  all  areas  in  the  State 
where  the  particular  ecosystem  type 
was  found. 

Another  commenter  suggested  that 
OSM  first  identify  physical  variables 
which  determine  a  site's  amenability 
to  reclamation,  such  as  soil  type,  con- 
tour, vegetation,  climate;  then  develop 
models  using  these  variables,  along 
with  an  assessment  of  current  techno- 
logical capacity  to  reclaim  to  Federal 
standards,  and  cost  estimates  for  recla- 
mation. Objective  cutoff  points  could 
be  established  defining  technological 
and  economic  feaslbUlty  by  deciding 
how  much  amd  what  level  of  technol- 
ogy can  reasonably  be  utilized  and 
how  much  expense  Is  acceptable.  This 
conunenter  believed  that,  without 
elaboration  of  objective  scientific  fac- 
tors, the  regulations  for  designation 
add  little  to  the  structure  of  the 
permit  approval  process. 

Another  commenter  suggested  that 
OSM  should  provide  binding  guide- 
lines for  determining  that  reclamation 
is  not  technologically  and  economical- 
ly feasible.  This  commenter  believed 
that  binding  guidelines  are  necessary 
because  the  Act  provides  a  mandated 
scheme  for  designating  property,  and. 
at  the  present  time,  there  is  no 
method  to  determine  what  is  economi- 
cally or  technologically  reclalmable. 
Additionally,  by  requiring  each  State 
to  gather  Its  own  Information,  there 
will  be  duplication  of  effort,  possibly 
inconsistent  approaches  from  State  to 
State  and  chaos  among  the  regulatory 
authorities.  This  commenter  believed 
that  technologically  and  economicaUy 
reclalmable  land  is  presently  unknoi»m 
and  that  no  regulatory  authority  pres- 
ently has  the  capacity  to  make  such  a 
determination.  Still  another  com- 
menter was  concerned  that,  without 
national  guidelines  it  will  be  virtually 
impossible,  in  States  where  coal 
mining  is  economically  significant,  to 
have  the  State  regulatory  authority 
set  up  objective  criteria.  The  com- 
menter believed  the  objective  criteria 


are  necessary  because  of  the  economic 
pressure  in  these  States.  Further,  a 
national  standard  would  prevent  in- 
consistencies among  the  States. 

OSM  has  rejected  all  the  above  sug- 
gestions related  to  feasibility  of  recla- 
mation. OSM  believes  that  Section 
522(aK2)  of  the  Act  provides  the  sole 
criterion;  when  reclamation  Is  not  fea- 
sible for  technological  or  economic 
reasons.  Regarding  elaboration  of  this 
criterion,  it  Is  virtually  impossible  to 
provide  national  guidance  for  applying 
this  criterion  to  every  piece  of  land 
where  reclamation  may  or  may  not  be 
feasible.  In  general,  this  determination 
must  be  made  on  a  site-specific  basis 
using  a  combination  of  information 
and  analysis  regardiiig  both  the  site 
and  the  equipment,  vegetation,  and 
reclamation  techniques  which  might 
be  proposed  by  «m  operator,  real  or  hy- 
pothetical. In  other  words,  there  exists 
a  nearly  infinite  number  of  variables 
for  a  decisionmaker  to  consider  In  de- 
termining whether  reclamation  is  fea- 
sible. OSM  agrees  that  it  will  be  diffi- 
cult to  make  decisions  based  on  the  in- 
feasibility criterion.  Nevertheless,  in 
cases  where  there  Is  Information  rele- 
vant to  specific  areas  or  generic  infor- 
mation on  soil  types,  ecosystem  types 
or  local  hydrology,  this  Information 
may  be  used  to  designate  lands  unsuit- 
able based  on  the  infeasibility  crite- 
rion. 

The  House  Interior  Committee  has 
stated  that  the  designation  process 
should  be  applied  on  an  area  basis  and 
upon  petition,  indicating  that  Con- 
gress intended  to  tie  the  process  to 
specific  geographic  areas.  H.R.  9S-218. 
p.  95  (1977  V  OSM  has  therefore  tied 
the  designation  process  to  specific  geo- 
graphic areas  where  there  might  exist 
conditions  which  would  preclude  suc- 
ceaful  reclamation.  In  other  words,  a 
petitioner  would  be  responsible  for 
identifying  a  specific  area  and  present- 
ing allegations  to  show  that  this  spe- 
cific area  met  one  of  the  designation 
criteria,  while  the  State  regulatory  au- 
thority would  be  responsible  for  gath- 
ering additional  facts  and  asking  the 
public  for  additional  information. 
However,  the  State  regulatory  au- 
thorities will  gather  generic  level  in- 
formation in  their  data  bases  and  In- 
ventory systems  for  use  by  the  public 
and  the  State  in  preparing  and  consid- 
ering petitions.  Because  generic  level 
designations  would  require  a  two- 
tiered  decision  process  by  the  State 
regulatory  authorities,  they  would 
Impose  an  additional  burden  on  the 
SUtes. 

The  idea  of  providing  objective 
standards  against  which  to  measure 
reclamation  feasibility  is  attractive  be- 
cause it  would  ensure  designation  if 
petitioners  could  convince  a  regulatory 
authority  that  certain  conditions  were 
present  on  a  site.  The  reality  of  the 


situation  is.  however,  that  there  are 
too  many  variables  to  be  taken  into  ac- 
count and  only  occasionally  will  the 
presence  of  certain  conditions,  by 
themselves,  be  sufficient  information 
on  which  to  base  a  designation  deci- 
sion. For  these  reasons.  OSM  has  de- 
cided not  to  elaborate  on  this  crite- 
rion. 

Some  commenters  siiggested  that  a 
single  petition  should  trigger  a  com- 
prehensive review  for  all  the  designa- 
tion criteria  resulting  in  a  positive  dec- 
laration that  the  lands  are  siiitable  for 
mining.  OSM  has  rejected  this  sugges- 
tion for  several  reasons.  Once  a  peti- 
tion has  been  ruled  upon  and  if  the 
regulatory  authority  makes  a  negative 
determination,  an  applicant  may 
pursue  a  permit  application  through 
the  permit  process,  but  a  negative  de- 
termination on  a  petition  does  not 
result  in  a  positive  determination  of 
suitability.  Because  all  of  the  designa- 
tion criteria  do  not  apply  to  every  situ- 
ation, the  addition  of  a  requirement 
for  a  comprehensive  review  based  on 
one  petition  could  result  in  a  waste  of 
time  and  effort.  A  petitioner  could  re- 
quest a  comprehensive  review,  provid- 
ing that  the  statement  or  allegation  of 
facts  and  supporting  evidence  pertain 
to  all  the  criteria,  but  there  is  no  au- 
thority under  the  Act  to  require  a  pe- 
titioner to  provide  facts  concerning  all 
possible  criteria.  Under  the  Act.  the 
threshold  test  for  a  petition  Is  that  it 
must  contain  allegations  of  fact  and 
supporting  evidence,  presumably  for 
the  criterion  on  which  the  petitioner 
believes  a  designation  should  be  based. 
Given  the  requirements  of  the  Act,  it 
would  be  an  unfair  burden  on  the  peti- 
tioner to  require  him  or  her  to  pro- 
duce Information  regarding  criteria  for 
which  he  or  she  has  no  concern. 

The  final  regulation  provides  maxi- 
mum flexibility  for  the  State  regula- 
tory authorities  to  cover  criteria  other 
than  those  listed  in  a  single  petition. 
Thus  the  regulatory  authority  can 
cover  as  many  additional  criteria  as  it 
wishes  under  the  present  regiilation. 

Some  commenters  suggested  adding 
"upon  petition"  to  all  the  criteria  in 
order  to  clarify  that  the  areas  in  Part 
762  may  only  be  designated  through 
the  petition  process.  OSM  has  accept- 
ed this  sugrgestion. 

A  commenter  suggested  revising  Sec- 
tion 762.11(b)  by  adding  a  requirement 
that  the  petitioner  specifically  allege 
in  a  petition  that  a  mining  operation 
would  definitely  result  in  damage. 
This  commenter  believed  that  this 
change  would  screen  out  petitions  not 
asserting  facts  and  supplying  support- 
ing evidence.  OSM  has  rejected  this 
suggestion  because  this  determination 
is  left  to  the  actual  decision  on  the  pe- 
tition. Further,  even  where  damage 
would  result,  there  is  discretion  to  not 
declare  the  area  unsuitable  for  mining. 
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In  sununary.  the  final  reg\ilations 
will  not  preclude  the  State  regiilatory 
authorities  from  designating  an  area 
unsuitable  for  reasons  other  than 
those  alleged  in  the  petition.  For  ex- 
ample, in  the  course  of  a  petition  pro- 
ceeding, a  State  regulatory  authority 
may  uncover  information  concerning 
the  petitioned  area  which,  although 
very  important,  is  outside  the  scope  of 
the  original  petition.  In  this  case,  the 
State  regulatory  authority  is  free  to 
designate  the  area  unsuitable  on  the 
basis  of  a  criterion  not  in  the  original 
petition. 

Some  commenters  suggested  that 
there  should  be  more  definitive  crite- 
ria for  designating  lands  unsuitable.  In 
response  to  these  comments.  OSM  has 
changed  the  language  of  the  regula- 
tions to  be  identical  with  the  language 
of  the  Act  by  deleting  "all  or"  and 
"ecologlc".  Other  comments  suggested 
various  modifications,  additions  or  de- 
letions. OSM  has  rejected  all  sugges- 
tions of  variation  from  the  language  of 
the  Act.  The  final  criteria  repeat  the 
language  of  the  Act. 

Section  762.12  describes  how  a  State 
may  adopt  additional  criteria*  Some 
commenters  suggested  deleting  this 
entire  section.  They  argued  that  it  was 
too  open  ended,  was  unfair  to  opera- 
tors and  the  public,  would  lead  to  Fed- 
eral land-use  plaruilng  and  violated 
the  Act  because  Congress  had  not 
specified  that  States  could  adopt  more 
stringent  designation  criteria.  Other 
commenters  argued  that  it  exceeded 
the  intent  of  the  Act  because  Section 
522  does  not  authorize  the  Secretary 
to  adopt  more  stringent  criteria.  OSM 
added  this  section  to  implement  Sec- 
tion 505  of  the  Act  and  to  specify  that 
States  may  adopt  additional  designa- 
tion criteria  that  would  be  more  strin- 
gent than  those  set  forth  in  Sections 
522(a)  (2)  and  (3).  OSM  has  changed 
the  final  regulation  to  clarify  that  the 
additional  criteria  must  achieve  addi- 
tional protection  of  the  environment 
to  insure  that  Section  505  is  imple- 
mented. Additionally,  the  final  regula- 
tion clarifies  the  fact  that  the  Secre- 
tary Is  responsible  for  additional  crite- 
ria on  Federal  lands  only,  not  private 
lands  within  a  State. 

Section  762.13  sets  forth  exemptions 
from  designations  of  lands  unsuitable 
for  mining.  The  comments  unanimous- 
ly opposed  the  proposed  provision  of 
Section  762.13(b)  that  an  exemption  is 
attached  to  an  operator,  not  the  land. 
OSM  has  accepted  this  view  and 
chainged  the  final  regulation  accord- 
ingly, believing  that  exemptions  prop- 
erly apply  to  the  land,  not  the  opera- 
tor. 

Section  762.14  provides  for  explora- 
tion on  lands  designated  unsviitable 
for  mining.  Many  commenters  object- 
ed to  having  exploration  on  designated 
lands  be  approved  by  the  State  regula- 
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tory  authorities  and  cited  Section 
522(a)(1)  of  the  Act  which  states  ".  .  . 
such  designation  shall  not  prevent  the 
mineral  exploration  pursuant  to  the 
Act  of  any  area  so  designated."  Other 
commenters  suggested  deleting  "to 
insure  that  exploration  does  not  inter- 
fere with  any  value  lor  which  the  area 
has  been  designated  unsuitable  for 
sxu^ace  coal  mining."  OSM  believes 
that  this  phrase  is  necessary  to  ensure 
that  exploration  will  be  carried  out  in 
such  a  way  as  to  protect  the  value 
specified  in  the  Act.  Regulatory  au- 
thority approval  does  not  mean  denial 
of  the  right  to  conduct  exploration  for 
coal;  its  purpose  is  to  ensxu^  that  the 
methods  used  in  exploration  oper- 
ations are  compatible  with  the  protec- 
tion of  those  lands  and  areas  designat- 
ed unsuitable  for  mining.  A  com- 
menter suggested  limiting  exploration 
on  designated  lands  to  the  core  drUl- 
ing  method  and  banning  surface  ex- 
ploration completely.  OSM  has  reject- 
ed this  comment  because  only  in  cases 
where  the  values  for  which  the  land 
was  designated  were  threatened  by  a 
particular  method  of  exploration 
would  the  method  for  exploration  be 
at  issue.  The  State  regulatory  authori- 
ty should  be  able  to  specify  the  explo- 
ration method  in  those  cases,  but 
OSM  believes  a  blanket  banning  of  all 
surface  exploration  methods  is  unnec- 
essary. OSM  has  inserted  the  word 
"coal"  In  the  second  sentence  to  indi- 
cate that  noncoal  exploration  is  not 
covered  and  has  deleted  the  phrase 
"involving  the  removal  of  more  than 
250  tons  of  coal  in  any  one  location"  to 
insure  that  aU  exploration  would  take 
place  using  methods  to  protect  the 
designated  areas. 


PART  764— STATE  PROCESSES  FOR 
DESIGNATING  AREAS  UNSUITABLE 
FOR  SURFACE  COAL  MINING  OP- 
ERATIONS 

There  was  no  section  In  the  pro- 
posed regulations  explicitly  stating 
OSM's  policy  on  burden  of  proof 
during  the  designation  process.  The 
Implicit  policy  was  to  assign  no  burden 
of  proof  to  any  party.  Many  comments 
were  received  on  this  issue,  leading 
OSM  to  consider  four  alternative  ways 
of  assigning  the  burden  of  proof. 
Those  four  alternatives  were:  (1)  the 
regulations  as  proposed,  which  did  not 
assign  a  burden  of  proof  to  any  party; 
(2)  assign  the  burden  of  proof  in  favor 
of  a  petition  to  the  regulatory  authori- 
ty, to  be  presented  to  an  independent 
decisioiunaker:  (3)  allow  the  regula- 
tory authority  to  take  a  position  for  or 
against  a  petition,  with  an  independ- 
ent body  acting  as  decisionmaker:  and 
(4)  assign  the  burden  of  proof  to  the 
petitioner,  with  the  regulatory  author- 
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Ity  remaining  as  a  neutral  decision- 
maker. 

OSM  has  chosen  alternative  1  In 
modified  form,  which  does  not  assign  a 
burden  of  proof  to  any  party;  but.  in 
order  to  assure  that  state  reg\iIatory 
authorities  are  not  burdened  with 
frivolous  petitions,  the  final  regula- 
tions specifically  allow  for  rejection  of 
frivolous  petitions.  Additionally, 
"brief"  has  been  deleted  from  the  re- 
quirement to  descrit)e  how  mining 
would  adversely  affect  an  area,  and 
"approximate"  has  been  deleted  as  a 
part  of  the  requirement  to  describe 
the  size  of  the  petitioned  area. 

There  are  many  reasons  why  OSM 
chose  to  assign  no  burden  of  proof  to 
any  party,  and  to  make  this  policy  ex- 
plicit in  the  final  regulations.  Section 
522  was  included  in  the  Act  In  order  to 
insiu-e  that  a  planning  process  would 
be  used  to  assure  that  mining  is  con- 
ducted only  when  compatible  with 
other  values.  In  the  usual  context  of 
planning  decisions  from  which  the  cri- 
teria of  Section  522(aK3)  were  devel- 
oped, no  single  party  or  agency  Is  as- 
siigned  a  burden  of  proof.  In  general, 
planning  decisions  are  not  made  in  an 
adversary  proceeding  but  are  the 
result  of  professional  opinion,  public 
participation  and  weighing  of  resource 
values.  Thus,  the  criteria  of  Section 
S22(aK3)  are  not  suitaMe  for  an  adver- 
sarial proceeding,  but  rather  a  plan- 
ning procedure  Involving  professional 
opinion,  public  participation  and  a 
weighing  of  resource  values. 

Moreover,  Section  522(c)  provides  a 
very  low  threshold  for  the  petitioner's 
burden  to  present  a  petition:  "Such  a 
petition  shall  contain  allegations  of 
facts  with  supporting  evidence  which 
would  tend  to  establish  the  allega- 
tions." The  same  standard  Is  necessary 
to  be  able  to  intervene  In  the  process. 
Other  than  this  description  of  the  re- 
quired petition  contents.  Section  522 
contains  no  suggestion  that  there  be  a 
burden  of  proof  on  the  petitioner.  In 
fact,  there  are  numerous  provisions  of 
Section  522  which  indicate  that  the 
petition  process  is  intended  to  trigger 
an  Internal  plarmlng-type  review  by 
the  regulatory  authority:  they  Include 
the  following: 

Section  522(aHl)— "Each  State  shall 
establish  a  planning  process  enabling 
objective  decisions  based  upon  compe- 
tent and  scientifically  sound  data  as  to 
which,  if  any.  land  areas  of  a  State  are 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  pursu- 
ant to  the  standards  set  forth  In  para- 
graph (2)  and  (3)  of  this  subsection": 

Section  522(aK4)  requires  a  SUte  to 
demonstrate  that  It  has  developed  or 
Is  developing  a  process  which  Includes: 
(Da  State  agency  responsible  for  sur- 
face coal  mining  lands  review;  (11)  a 
data  base  and  Inventory  system  which 
will  permit  proper  evaluation  of  the 
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capacity  of  different  land  areas  of  the 
State  to  support  and  permit  reclama- 
tion of  surface  coal  mining  operations: 
(ill)  a  method  or  methods  for  Imple- 
menting land-use  planning  decisions 
concerning  surface  coal  mining  oper- 
ations; and  (Iv)  proper  notice  and  op- 
portunities for  public  participation,  in- 
cluding a  public  hearing,  prior  to 
making  any  designation  or  redeslgna- 
tlon  pursuant  to  this  Section; 

Section  522(c)  requires  the  regula- 
tory authority  to  Issue  and  furnish  to 
the  petitioner  and  any  other  party  to 
the  hearing,  a  written  decision  regard- 
ing the  petition  and  the  reasons  there- 
fore and.  prior  to  designating  any  land 
areas  as  unsuitable,  the  regulatory  au- 
thority must  prepare  a  statement  con- 
taining: (i)  the  potential  coal  resources 
of  the  area;  (11)  the  demand  for  coal 
resources;  and  (ill)  the  impact  of  such 
designation  on  the  environment,  the 
economy,  and  the  supply  of  coal  (Sec- 
tion 522(d)). 

These  three  requirements  Indicate 
Congress'  concern  that  the  State  regu- 
latory authorities  have  the  proper  re- 
sources and  procedures  to  conduct  a 
planning-type  review.  If  the  process 
envisioned  by  Congress  were  not  an  in- 
ternal planning-type  review,  the  Act 
would  contain  some  definite  standards 
against  which  to  measure  evidence. 
There  are  none.  In  fact,  for  four  out  of 
five  of  the  designation  criteria,  the  Act 
provides  discretion  to  the  regulatory 
authority.  Thus,  even  If  the  regulatory 
authority  finds  that  mining  would 
affect  a  valuable  resource.  It  can  deter- 
mine that  the  value  of  mining  the  coal 
outweighs  the  value  of  preserving  the 
other  resource  and  proceed  to  not  des- 
ignate the  area  unsuitable. 

Based  on  these  considerations.  OSM 
has  determined  that  no  burden  of 
proof  will  t>e  assigned  to  anyone  in  the 
final  regulations.  Designation  deci- 
sions are  to  be  made  In  the  same  fash- 
ion as  land  use  planning  decisions, 
with  the  regulatory  authority  gather- 
ing facts  and  analyzing  these  facts 
which  are  also  available  to  the  public. 
Additionally,  the  public  will  gather 
and  analyze  facts  and  will  have  access 
to  the  record  being  compiled  by  the 
regulatory  authority.  When  the  regu- 
latory authority  makes  Its  decision.  It 
will  consider  all  the  facts  gathered  by 
Itself  and  the  public.  It  will  also  con- 
sider the  coal  resource  statement. 

OSM  has  decided  not  to  assign  the 
burden  of  proof  In  favor  of  a  petition 
to  the  regulatory  authority  for  the  fol- 
lowing three  reasons.  First,  under  this 
alternative.  It  Is  unclear  how  the  regu- 
latory authority  would  exercise  Its  dis- 
cretion to  designate  or  not  designate 
under  the  discretionary  criteria  of  Sec- 
tion 522(aH3).  Second,  where  the  regu- 
latory authority  is  unable  to  prove 
that  an  area  Is  unsuitable  for  mining 
and  the  opponents  present  a  strong 


case,  the  record  would  suggest  that 
the  area  was  siiltable  for  mining  An 
operator  could  then  proceed  to  use  the 
designation  record  in  a  permit  pro- 
ceeding as  evidence  to  support  the 
permit  application.  Thus  the  permit 
process  could  possibly  be  preempted 
by  a  designation  proceeding.  Third, 
this  alternative  would  lm[>ose  a  burden 
on  the  coal  industry  to  attempt  to  dis- 
prove that  lands  are  unsuitable  for 
mining.  In  the  event  that  no  person  In 
the  coal  industry  had  an  Interest  In  ar- 
guing against  a  designation,  the  regu- 
latory authority  would  be  unable  to 
argue  against  a  designation.  As  a 
result,  some  areas  where  coal  mining 
could  t>e  the  wisest  use  of  the  re- 
sources on  the  land  might  be  wrongly 
designated. 

OSM  has  also  rejected  the  alterna- 
tive of  allowing  the  regulatory  author- 
ity to  take  a  position  for  or  agaliut  a 
petition,  with  an  Independent  body 
acting  as  decision  maker.  In  order  to 
prepare  a  case,  the  regulatory  authori- 
ty would  have  to  decide  early  in  the 
process  which  side  to  argue.  Under 
these  circumstances  the  regulatory  au- 
thority would  likely  make  this  decision 
without  adequate  information.  Also,  it 
would  t>e  difficult  for  a  petitioner  or 
intervenor  to  know  what  Information 
to  prepare  to  support  his/her  position 
without  knowing  which  side  of  the 
case  the  regulatory  authority  Intended 
to  argue. 

OSM  did  not  choose  to  assign  the 
burden  of  proof  to  petitioners  who 
would  be  responsible  for  supporting 
the  petition  before  the  reg\ilatory  au- 
thority, although  the  only  legislative 
history  that  OSM  could  uncover  con- 
cerning burden  of  proof  assigns  the 
burden  to  petitioners.  Dtirlng  the  Con- 
gressional debates  on  H.R.  11500,  a 
predecessor  to  the  Act  which  con- 
tained language  Identical  to  section 
522(c).  Congressman  Teno  Roncalio 
explained  the  designation  process  and 
defended  It  against  Administration 
criticisms.  Congressional  Record,  June 
20,  1974,  p.  20340.  In  so  doing,  he 
stated,  "The  burden  of  proof  for  un- 
sultablllty  Is  on  the  petitioner  not  the 
regulatory  authority  .  .  ." 

OSM  has  decided,  however,  not  to 
assign  the  burden  of  proof  to  the  pe- 
tloner.  There  are  many  reasons  for 
this  decision.  Most  petitioners  could 
not  afford  to  sustain  the  entire  burden 
of  proving  that  an  area  should  be  des- 
ignated unsuitable  throughout  a  desig- 
nation proceeding.  This  burden  would 
effectively  limit  participation  in  the 
designation  process  to  petitioners  with 
financial  resources  and  access  to  legal 
counsel.  Additionally,  with  the  low 
threshold  for  a  petition  In  Section 
522(c)  and  the  requirement  for  a 
public  hearing  within  12  months,  the 
petition  process  could  become  a  way  to 
disrupt  and  delay  the  permit  process 


without  actually  having  lands  desig- 
nated. 

Further,  even  If  a  petitioner  succeed- 
ed in  proving  that  an  area  was  unsuit- 
able under  the  522(a)(3)  criteria,  the 
regulatory  authority  would  still  have 
discretion  to  refuse  to  designate  it, 
and  a  petitioner's  only  recourse  would 
be  to  seek  judicial  review  of  that  rejec- 
tion as  arbitrary  and  capricious.  Also, 
where  a  petitioner  did  not  prevail, 
there  would  exist  a  record  that  the 
area  Is  suitable  for  mining.  An  opera- 
tor could  then  proceed  to  use  the 
record  to  support  issuance  of  a  permit, 
and  the  permit  prcKess  could  possibly 
be  pre-empted  by  the  designation  pro- 
ceeding. 

Another  reason  for  rejecting  this  al- 
ternative Is  that  it  would  impose  a 
burden  on  the  coal  Industry  to  at- 
tempt to  disprove  that  lands  are  un- 
suitable for  mining.  In  the  event  that 
no  person  in  the  coal  industry  had  an 
interest  in  arguing  against  designa- 
tion, the  arguments  In  favor  of  not 
designating  an  area  would  remain  un- 
heard. Finally,  this  alternative  seems 
inconsistent  with  the  many  require- 
menU  in  Section  522  for  the  State  to 
acquire  data  on  its  own.  If  (ingress 
had  intended  to  place  the  burden  on 
the  petitioner,  it  would  not  have  re- 
quired the  States  to  have  an  elat>orate 
process  for  gathering  data,  maintain- 
ing a  data  base  and  Inventory  system 
and  for  preparing  a  coal  resource 
statement. 

Commenters  suggested  various  revi- 
sions to  the  general  process  require- 
ments of  this  section.  One  suggested 
revising  the  regulations  to  specify 
"all"  data  and  "all"  Information  "re- 
ceived by  the  regulatory  authority." 
Another  commenter  suggested  delet- 
ing "and  other  relevant  information." 
An  additional  commenter  suggested 
adding  the  word  "planning"  before 
"process."  otherwise  the  process  would 
be  preempted.  OSM  has  rejected  all  of 
these  suggested  revisions.  The  deletion 
of  "planning"  reflects  OSM's  interpre- 
tation of  the  Act  that  the  phrase 
"planning  process"  implies  a  process 
more  elaborate  than  that  needed  to  re- 
spond to  petitions. 

Section  764.13(a)  specifies  who  has  a 
right  to  petition  to  have  an  area  desig- 
nated unsuitable.  Commenters  sug- 
gested various  additional  tests  in  order 
to  limit  eligibility,  such  as  (a)  living 
adjacent  to  the  proposed  mine,  (b) 
having  a  legal  Interest,  and  (c)  being 
directly  tied  to  the  mining.  OSM  has 
rejected  these  suggestions  because 
Congress  specified  that  the  standard 
for  any  person  having  an  interest 
which  is  or  may  he  adversely  affected, 
should  be  as  broad  as  that  established 
by  the  Supreme  Court  in  Sierra  Club 
v.  Morton.  405  UJS.  727  (1972).  Leaving 
the  phrase  as  defined  in  the  proposed 
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regulations  under  Part  700.5   accom- 
plishes that  goal. 

Section  764.13(b)  lists  the  Informa- 
tion that  a  petitioner  must  set  forth  in 
a  petition.  Commenters  suggested 
changing  "indicating"  to  language 
from  the  Act,  "which  would  tend  to  es- 
tablish," because  using  the  language 
of  the  Act  would  make  the  regulation 
less  susceptible  to  erroneous  interpre- 
tation. OSM  has  accepted  this  sugges- 
tion. Some  commenters  suggested  that 
the  petitions  should  contain  more  de- 
tailed information  such  as  (1)  requir- 
ing the  petitioners  to  supply  a  list  of 
affected  fee- title  holders,  (2)  requiring 
the  petitioners  to  supply  additional 
detail  on  the  petitions.  (3)  allowing 
the  regulatory  authority  to  require 
any  other  applicable  information  as  it 
deems  necessary,  (4)  defining  more 
precisely  the  location  and  size  of  the 
area  and  (S)  adding  the  qualifier  sub- 
stantially to  describe  how  mining  has 
affected  the  area.  Other  commenters 
suggested  that  the  regulators'  authori- 
ty assist  the  public  in  accumulating 
data  for  petitions.  OSM  has  rejected 
most  of  these  suggestions  in  order  not 
to  make  the  requirements  for  petition 
contents  more  restricted  than  the  Act. 

In  response  to  another  comment. 
OSM  has  deleted  "statement  or"  from 
Section  764.13(b)(2)  to  track  more 
closely  the  language  of  the  Act.  OSM 
does  not  intend  for  petitioners  to 
supply  surveys  to  the  regulatory  au- 
thority, nor  does  It  intend  for  petition- 
ers to  supply  information  regarding  lo- 
cation In  metes  and  bounds. 

Sections  764.13(bK4)  and  769.13(c) 
require  the  petitioner  to  give  his/her 
name,  address  and  telephone  number. 
Conunenters  suggested  that  there 
should  be  some  way  to  protect  the 
confidentially  of  the  petitioner.  In  re- 
sponse to  these  suggestions,  OSM  has 
considered  requiring  the  regulatory 
authority  to  keep  the  petitioner's 
name  confidential  at  the  request  of 
the  petitioner.  Additionally.  OSM  has 
considered  providing  that  petitioners 
who  believe  they  are  being  harrassed 
or  otherwise  discriminated  against 
could  use  the  protection  afforded 
under  30  CFR  830,  Protection  of  Em- 
ployees. OSM  has  rejected  tK>th  these 
alternatives  for  two  reasons;  the  Eim- 
ployee  Protection  provisions  under 
Section  703  of  the  Act  apply  only  to 
employees,  and  OSM  believes  the  peti- 
tion decision-making  process,  as  with 
other  decision-making  processes  under 
the  Act.  should  be  an  open  procedure. 

Sections  764.13(c)  and  769.13(b)  list 
the  requirements  for  terminating  des- 
ignations. Commenters  suggested  de- 
leting the  statement  "not  contained  in 
the  record  of  the  proceeding  In  which 
the  area  was  designated  unsuitable." 
These  commenters  were  concerned 
that  this  requirement  would  preclude 
Introducing    Information    which    was 
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misinterpreted  or  erroneous  as  report- 
ed in  the  record  of  the  designation 
proceeding.  OSM  does  not  intend  to 
preclude  Introducing  new  information 
when  the  original  Information  was  er- 
roneous but  believes  it  Is  not  necessary 
to  change  the  language  of  the  final 
regulation  to  accomplish  this  result. 

Other  commenters  suggested  revis- 
ing or  deleting  the  language  relating 
to  nature  or  abundance  of  the  protect- 
ed resource.  Several  stated  that  this 
standard  is  Inconsistent  with  the  stat- 
ute. They  suggested  that  the  nature  or 
abundance  of  the  protected  resource 
or  condition  or  other  basis  of  the  des- 
ignation standard  for  the  termination 
petitions  should  be  deleted.  A  com- 
menter suggested  that  the  language  be 
replaced  with  changes  in  reclamation 
technology  or  reclamation  economics 
which  have  occurred  since  the  date  of 
the  Initial  designation  which  now 
make  reclamation  technologically  or 
economically  feasible. 

Instead  of  the  nature  or  abundance 
language,  another  commenter  suggest- 
ed adding  the  phrase  significant 
changes  in  the  conditions  found  in 
Section  762.11  on  which  the  designa- 
tion was  based.  Another  commenter 
was  also  concerned  that  the  standard 
for  termination  was  less  than  the 
standard  for  designation,  thereby  pro- 
viding more  avenues  for  termination 
than  are  set  out  in  the  statute  because 
Section  522  does  not  speak  of  unique- 
ness of  an  area  or  abundance  of  a  re- 
source as  criteria  for  designation.  A 
commenter  stated  that  this  language 
might  allow  a  termination  even 
though  lands  were  designated  unsuit- 
able due  to  Infeasibility  of  reclamation 
which  is  an  absolute  standard  not  sub- 
ject to  any  further  tests. 

OSM's  intent  in  interpreting  the 
statute  concerning  termination  of  des- 
ignations was  to  provide  a  standard 
based  on  new  Information  about  the 
resource  being  protected  or  on  new 
technology.  Concerning  the  resource 
being  protected  under  the  discretion- 
ary criteria,  OSM's  Intent  was  to  allow 
reconsideration  of  an  imsultablllty 
designation  if  new  information  was 
found  which  could  establish  that  the 
decision  for  the  designation  was  based 
on  incomplete  or  incorrect  Informa- 
tion. For  example,  if  it  were  discovered 
that  an  area  previously  thought  to  be 
the  only  habitat  in  a  State  for  a  spe- 
cies of  plant  or  animal  was  later  found 
to  be  only  one  of  many  habitats  for 
the  species,  that  fact  might  render  the 
designation  incorrect  t>ecause  that  de- 
cision would  have  been  based  on  erro- 
neous and  outdated  information.  OSM 
recognizes  that  decisions  based  on  the 
discretionary  criteria  of  Section 
522(aK3)  require  weighing  and  balanc- 
ing resource  values:  therefore,  a 
change  In  the  knowledge  concerning 
abundance  of  the  protected  resource 
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could  properly  lead  to  a  reconsider- 
ation of  a  designation. 

OSM  inadvertently  applied  the 
standard  of  a  change  in  the  nature  or 
abundance  of  the  resource  to  both  the 
mandatory  criterion  of  reclamation  In- 
feaslbility  and  the  discretionary  crite- 
ria. The  only  standard  intended  by 
OSM  to  apply  to  the  mandatory  crite- 
rion was  a  change  In  the  technology  or 
economics  of  reclamation.  The  lan- 
guage has  been  revised  to  accurately 
reflect  OSM's  intent.  Regarding  the 
resources  or  condition  being  protecta- 
ble during  and  after  mining.  OSM  did 
not  intend  to  introduce  a  lesser  stand- 
ard than  the  Act.  OSM  has  therefore 
revised  the  language  by  replacing 
"protectable"  with  "affect"  to  reflect 
OSM's  original  intent. 

Section  764.15(a)<2)  requires  the  reg- 
ulatory authority  to  determine  wheth- 
er any  coal  resources  exist  in  the  peti- 
tioned areas.  A  commenter  suggested 
that  the  regulatory  authority  be  re- 
quired to  identify  recoverable  re- 
sources and  the  extent  of  such  re- 
sources. This  commenter  was  con- 
cerned that  some  coal  resources  may 
not  be  recoverable  and  that  the  extent 
of  the  recoverable  resource  is  impor- 
tant to  match  the  potential  for  the 
particular  area.  This -would  Impose  a 
burden  in  excess  of  that  necessary  to 
determine  if  the  State  regulatory  au- 
thority could  reject  the  petition  for 
absence  of  coal.  Additionally,  requir- 
ing the  State  regulatory  authority  to 
match  the  extent  of  the  resource  to 
the  potential  for  the  particular  area 
requires  judgments  which  should  be 
left  to  the  actual  decision  on  the  desig- 
nation petition. 

Another  commenter  suggested  that 
requiring  the  regulatory  authority  to 
identify  resources  near  the  area  under 
petition  is  ambiguous  and  imposes  an 
undue  burden  on  the  State  regulatory 
authorities  in  considering  petitions.  In 
objecting  to  the  "or  near"  language, 
the  commenter  pointed  out  that  the 
coal  resources  near  the  petitioned  area 
are  not  relevant  to  the  petition.  OSM 
agrees  with  the  commenter  because 
the  State  regxUatory  authority  must 
concern  Itself  with  coal  resources 
within  the  area  si>ecified  in  the  peti- 
tion and  has  no  need  to  enlarge  the 
area  In  question.  If  a  petitioner  wants 
to  have  the  regulatory  authority  con- 
sider an  area  near  the  petitioned  area, 
that  area  can  and  should  be  covered 
by  a  separate  petition  or  by  amending 
the  first  petition.  Accordingly.  OSM 
has  deleted  "or  near"  from  the  final 
regulation. 

Section  764.15<aX7)  states  how  peti- 
tions affect  the  permit  process.  OSM 
received  many  conunents  on  this  sub- 
section. Some  suggested  that  providing 
for  any  cut-off.  at  least  until  the 
permit  is  actually  approved,  was  con- 
trary to  Section  510<bK4)  of  the  Act. 


which  prevents  approval  of  a  permit 
application  if  an  area  is  under  study 
for  designation.  They  further  argued 
that  establishing  a  cut-off  would 
create  a  new  exemption  that  would 
not  be  authorized  by  Section  522(aK6) 
of  the  Act.  These  commenters  object- 
ed to  any  limitation  on  filing  petitions 
until  the  time  when  a  permit  is  issued. 
Other  commenters  suggested  deletion 
of  this  Section  in  its  entirety,  stating 
that  the  petition  process  can  be  used 
to  harass  permit  applicants.  Some 
commenters  suggested  that  a  condi- 
tional permit  be  issued  until  a  decision 
is  reached  in  the  designation  proceed- 
ing; these  conunenters  apparently  ig- 
nored the  limitation  of  Section 
510<bK4). 

Some  commenters  suggested  other 
specific  cut-off  times  or  leaving  the 
cut-off  time  to  the  discretion  of  the 
State  regulatory  authorities.  Those 
who  supported  earlier  cut-offs  were 
largely  concerned  about  the  use  of  the 
petition  process  to  harass  permit  ap- 
plicants. Several  who  suggested  later 
cut-offs  argued  that  the  public  needed 
a  loriger  period  to  find  out  about  pend- 
ing permit  applications  and  to  prepare 
a  designation  petition.  Leaving  the 
cut-off  to  the  discretion  of  the  State 
regulatory  authorities  was  supported 
by  those  who  wanted  to  allow  for 
flexibility  from  State  to  SUte. 

OSM  believes  that  some  cut-off  is 
necessary  in  order  to  facilitate  an  or- 
derly permit  process.  Without  a  cut- 
off, petitions  could  indefinitely  delay  a 
final  decision  on  a  permit.  The  cut-off 
at  the  end  of  the  public  comment 
period  Is  consistent  with  the  permit 
approval  or  denial  process  established 
by  Section  510  of  the  Act. 

The  final  regulation  makes  it  clear 
that  petitions  received  after  the  close 
of  the  public  comment  period  cannot 
prevent  the  regulatory  authority  from 
issuing  a  decision  on  a  permit  applica- 
tion. OSM  believes  that  extending  the 
opportunity  to  petition  beyond  the 
period  for  public  comment  on  a  permit 
application  would  effectively  nullify 
the  time  limits  for  public  comments  on 
permit  applications  established  in  Sec- 
tion 513  of  the  Act.  The  petition  proc- 
ess could  be  used  to  object  to  the 
permit  after  the  statutory  deadline  for 
such  objections.  Close  of  the  public 
comment  period  means  at  the  close  of 
any  informal  conference  held  under  30 
CFR  786.14.  or.  If  no  conference  is  re- 
quested, at  the  close  of  the  period  for 
filing  written  comments  and  objec- 
tions under  30  CFR  786.12-13. 

Additionally,  under  this  final  regula- 
tion, the  State  regulatory  authorities 
must  continue  to  process  petitions  cov- 
ering areas  siuroundlng  approved 
permit  areas;  they  cannot  reject  a  [>e- 
tltion  which  covers  both  a  permit  area 
and  other  areas,  but  must  processs  the 
petition  for  those  unpermitted  areas. 


The  only  petitions  that  may  be  re- 
turned pursuant  to  this  cut-off  provi- 
sion are  those  that  relate  to  the  same 
permit  area  as  the  permit  application 
for  which  the  public  comment  period 
is  closed.  Any  later  petitions  which 
cover  other  portions  of  the  same  mine 
plan  area  must  still  be  processed 
unless  the  additional  areas  Involved 
are  insignificant  to  the  purposes  of 
the  petition. 

Section  764.15(b)  requires  the  SUte 
regvilatory  authorities  to  circulate 
copies  of  the  petition  to  various  par- 
ties including  persons  with  an  owner- 
ship interest  of  record.  Some  com- 
menters suggested  allowing  three 
weeks  for  the  State  regulatory  author- 
ity to  circulate  the  petition.  Others 
suggested  requiring  the  State  regula- 
tory authorities  to  notify  owners  with 
a  "legal"  interest  Instead  of  requiring 
the  State  regulatory  authorities  to  cir- 
culate the  petitions  to  people  with  an 
ownership  interest  of  record  in  the 
property.  OSM  agrees  that  allowing 
the  State  regulatory  authorities  three 
weeks  Instead  of  two  would  provide 
the  time  needed  to  Identify  adequately 
all  parties  who  should  t>e  notified. 
OSM  has  rejected  the  suggestion  to 
provide  for  notification  of  persons 
with  a  legal  Interest  rather  than  own- 
ership Interest  because  legal  Interest  is 
broader  than  ownership  interest  and 
may  Include  Hens,  easements  and 
other  interests  that  do  not  constitute 
ownership.  Under  the  final  regulation, 
the  State  regulatory  authorities  may 
use  whatever  means  they  find  satisfac- 
tory to  determine  an  ownership  inter- 
est of  record  in  the  property.  State 
regulatory  authorities  do  not  necessar- 
ily have  to  do  title  searches  to  identify 
these  owners. 

Other  commenters  suggested  delet- 
ing the  requirement  to  circulate  copies 
of  the  petition.  Deleting  this  para- 
graph would  require  persons,  organiza- 
tions or  agencies  having  an  interest  in 
petition  actions  continually  to  monitor 
State  hearing  notices  on  such  actions 
and  to  request  copies  of  petitions  of  in- 
terest to  them.  Deleting  this  circula- 
tion provision  would  be  contradictory 
to  Sections  102(b)  and  102(1)  of  the 
Act,  which  require  that  Interested  par- 
ties be  notified  and  involved  in  the  ad- 
ministration and  enforcement  of  the 
Act  and  regulations.  For  these  reasons 
OSM  has  rejected  this  suggestion.  An- 
other commenter  suggested  extending 
the  time  period  for  notifying  the 
public  of  receipt  of  the  petition  to  five 
weeks.  OSM  has  rejected  this  sugges- 
tion because  this  notice  is  not  a  heavy 
burden  and  it  should  be  balanced  with 
the  countervailing  concern  of  making 
rapid  decisions  and  transmitting  those 
results  to  the  public  quickly. 

Section  764.1&<c)  sUtes  that,  until 
three  days  before  the  State  regulatory 
authority  holds  a  hearing  under  Sec- 


tion 764.17,  any  person  may  intervene 
In  the  process.  Some  commenters  sug- 
gested shortening  the  time  for  Inte- 
venors  until  10  days  before  the  hear- 
ing to  conform  with  the  draft  regula- 
tions for  Federal  lands.  OSM  has 
changed  the  Federal  lands  regulations, 
however,  to  permit  Intervenors  to 
enter  those  proceedings  up  to  three 
days  before  the  hearing.  The  longer 
period  is  conducive  to  greater  public 
Involvement. 

Section  764.15(d)  requires  the  State 
regulatory  authority  to  compile  and 
maintain  a  record  relating  to  each  pe- 
tition. The  record  must  be  kept  at  the 
main  office  as  well  as  a  central  loca- 
tion of  the  county  or  multicounty  area 
of  the  petitioned  land.  OSM  received 
conunents  suggesting  deletion  of  the 
requirement  that  the  record  be  kept  In 
more  than  one  location.  If  the  com- 
menters' suggestions  were  adopted, 
members  of  the  public  living  near  the 
petitioned  area  would  have  to  bear  a 
greater  financial  burden  of  travelling 
to  the  main  office  of  the  regulatory 
authority  to  obtain  Information  re- 
garding the  petitions.  It  is  more  equi- 
table to  have  these  costs  borne  by  the 
regulatory  authority  in  the  interest  of 
greater  participation  by  the  public 
than  to  have  members  of  the  public  In- 
dividually bear  these  costs.  Another 
comment  strongly  supported  these 
provisions  as  proposed.  OSM  believes 
that  the  final  regulation  gives  suffi- 
cient discretion  to  the  regulatory  au- 
thority to  choose  a  location  in  the 
county  or  multicounty  area  affected 
by  the  petition  other  than  the  geo- 
graphic center.  If  a  centrally  located 
community  does  not  have  the  facilities 
required,  the  regulatory  authority 
may  choose  the  county  seat  or  another 
community  which  has  the  required 
facilities.  OSM  believes  that  the  public 
participation  provisions  of  the  Act  are 
directed  at  making  significant  and 
meaningful  participation  by  the  public 
as  easy  as  possible.  The  final  regula- 
tion implements  this  policy. 

Section  764.17  provides  the  require- 
ments for  hearings  on  petitions. 
Nearly  every  aspect  of  this  section  re- 
ceived comment.  Many  commenters 
recommended  that  the  time  period  for 
holding  a  public  hearing  on  a  petition 
be  shortened  from  10  months.  Recom- 
mended alternatives  ranged  from  45 
days  to  6  months.  Commenters  were 
concerned  that  the  petition  process 
not  t>e  used  as  a  tactic  to  delay  mining. 
OSM  agrees  that  the  time  between 
filing  of  complete  petitions  and  the 
public  hearing  should  be  minimized; 
however,  the  Act  provides  for  a  10 
month  pericxl  if  necessary  and  there 
may  be  situations  where  the  maximum 
time  period  Is  necessary.  This  time 
period  is  not  Intended  to  serve  as  an 
average.  Public  notice  requirements 
negate  any  time  periods  shorter  than 


about  2  months,  allowing  the  time  nec- 
essary to  prepare  public  notices.  The 
volume  of  [>etitions  received  at  one 
time,  the  complexity  of  the  Issues  In- 
volved and  staff  capability  may  re- 
quire that  hearings  be  scheduled  over 
the  maximum  time  available.  Combin- 
ing hearings  could  expedite  this  proc- 
ess. 

A  few  commenters  suggested  that 
this  entire  section  be  deleted.  OSM  be- 
lieves that  the  Act  specifically  requires 
a  public  hearing  unless  all  petitioners 
and  Intervenors  stipulate  agreement 
before  the  hearing.  Therefore,  OSM 
has  rejected  this  suggestion. 

Some  commenters  suggested  delet- 
ing the  requirement  for  verbatim  tran- 
scripts of  public  hearings.  They  fur- 
ther suggested  that.  If  the  require- 
ment Is  not  deleted,  the  language 
should  be  clarified  to  indicate  clearly 
that  the  regulatory  authority  is  re- 
sponsible for  preparation  of  the  tran- 
scripts. Some  commenters  suggested 
that  tape  recordings  be  allowed  in  lieu 
of  a  verbatim  transcript  and  some 
commenters  stated  that  verbatim  tran- 
scripts are  costly  and  suggested  that 
tape  recordings  are  adequate.  In 
OSM's  view,  the  public  hearing  Is  In- 
tended to  provide  the  regulatory  au- 
thority with  Information  that  will 
assist  it  in  reaching  a  decision  on  the 
petition.  A  record  of  the  hearing  is 
necessary  for  review  by  the  regulatory 
authority,  petitioners  and  the  general 
public.  Verbatim  transcripts  can  be  re- 
produced easily  and  made  available  as 
necessary.  OSM  recognizes  the  signifi- 
cant cost  involved  in  preparation  of 
verbatim  trariscripts  but  also  notes 
that  the  regiilatory  authority  could  re- 
ceive funds  under  an  OSM  grant  to 
cover  part  of  these  costs.  The  pro- 
posed regulations  explicitly  stated 
that  the  regulatory  authority  shall 
make  a  verbatim  transcript  of  the 
hearing.  Thus,  no  change  was  neces- 
sary for  the  final  regulations. 

Sections  764.17(a)  and  769.17  address 
the  hearing  procedures.  The  proposed 
regulations  specified  that  the  hearing 
was  to  be  a  legislative,  fact-finding 
hearing  with  no  cross-examination  or 
sworn  testimony.  OSM  received  nu- 
merous comments  concerning  the 
degree  of  formality  required  for  the 
hearing.  In  response  to  the  comments. 
OSM  has  considered  the  alternatives 
presented  below. 

A  number  of  commenters  urged  that 
OSM  provide  for  these  hearings  to  be 
adjudicatory  and  require  such  formali- 
ties as  sworn  testimony,  cross-exami- 
nation and  an  administrative  law 
judge  as  presiding  officer.  They  pre- 
sented a  variety  of  arguments  In  favor 
of  this  approach:  (1)  This  procedure  Is 
fairer  and  better  suited  to  resolving 
factual  disputes:  (2)  formalities  are 
necessary  to  provide  the  landowner 
with  due  process  if  the  final  decision  Is 


in  favor  of  designation,  thus  depriving 
him  or  her  of  some  ()f  the  uses  of  the 
property;  (3)  more  facts  will  be  ob- 
tained through  this  procedure;  (4)  a 
better  record  will  be  compiled  to  allow 
for  objective  judicial  review;  (5)  desig- 
nation Is  more  like  a  condemnation 
proceeding  than  %  zoning  hearing  and 
even  zoning  cases  are  sometimes  quasi- 
judlclal.  Some  commenters  favored  an 
adversarial  hearing  because  they  be- 
lieve that  a  designation  of  unsultabll- 
Ity  Is  a  taking  of  projjerty  without  due 
compensation.  Several  commenters 
claimed  that  an  adjudicatory  hearing 
Is  required  when  there  are  questions 
affecting  property,  leading  to  a  possi- 
ble taking.  The  commenters  compared 
designation  decisions  to  zoning  deci- 
sions and  stated  that  zoning  decisions 
are  often  made  through  adversary  pro- 
ceedings. The  commenters  contended 
that  an  adversary  hearing  would  de- 
velop a  better,  more  complete  record 
because  cross-examination  of  wit- 
nesses could  elicit  more  Information 
than  would  be  obtained  through  mere 
presentations. 

A  two-tiered  hearing  system  with 
first  an  Informal  conference,  then  an 
adversary  hearing  was  also  suggested. 
Commenters  who  favored  this  two- 
tiered  process  ot)served  that  there  are 
pros  and  cons  to  both  types  of  hear- 
ings. They  suggested  an  Informal  con- 
ference, followed  by  an  adjudicatory 
hearing  held  only  if  the  preliminary 
decision  were  to  designate  the  lands 
unsuitable,  patterned  after  the  permit 
application  process.  Again,  these  com- 
menters believed  that  an  adversarial 
hearing  was  necessary  before  making  a 
decision  affecting  the  use  of  property. 

A  few  commenters  suggested  that 
the  hearings  be  kept  Informal,  but 
that  there  should  be  an  opportunity 
for  the  State  regulatory  authority  and 
the  audience  to  ask  questions  of  the 
speakers.  In  addition  to  the  advan- 
tages discussed  above,  this  procedure 
would  allow  for  more  extensive  facts 
to  be  obtained  without  the  formalities 
of  sworn  testimony  and  cross-examina- 
tion and  without  incurring  the  ex- 
pense of  assistance  by  attorneys.  OSM 
encourages  such  open  procedures,  but 
has  left  the  decision  on  whether  to  In- 
clude them  to  the  discretion  of  the 
regiilatory  authority,  which  can  best 
determine  the  specific  requirements  of 
an  informal  hearing  according  to  Its 
own  needs  and  pr<x:edures. 

Several  commenters  wanted  the 
States  to  be  given  discretion  to  choose 
which  type  of  hearing  would  be  held. 
They  believed  that  the  States  should 
have  flexibility  to  adopt  the  hearing 
process  to  their  other  requirements  of 
administrative  law.  OSM  has  rejected 
this  suggestion  in  order  to  pro\ide  for 
consistency  nationwide. 

A  commenter  preferred  adjudicatory 
hearings  but  suggested  a  hybrid  proce- 
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dure,  combining  the  formality  of  an 
Administrative  Law  Judge  (AU)  pre- 
siding, with  a  choice  for  witnesses 
either  to  testify  or  only  submit  written 
evidence,  but  those  who  testify  would 
be  subject  to  cross-examination.  Writ- 
ten evidence  would  be  given  less 
weight.  Once  the  petition  triggers  the 
process,  the  State  regulatory  authori- 
ty would  provide  all  data  to  support 
designation  under  any  of  the  discre- 
tionary criteria  and  would  assist  the 
petitioner  in  presenting  his  case. 
Other  parties  could  Intervene  and  the 
AIJ  would  then  compile  and  certify 
the  hearing  record  to  the  State  regula- 
tory authority  for  a  final  decision, 
Vhi'ch  would  be  written  findings  of 
fact  and  conclusions  of  law.  In  this 
manner,  it  would  be  In  a  proper  form 
for  Judicial  review.  This  hybrid  was 
apparently  designed  to  address  OSM's 
concerns  about  reducing  formality  and 
expense  and  ensuring  that  the  State 
regulatory  authority  itself  makes  the 
final  designation  decision.  OSM  has 
rejected  this  suggestion  in  order  not  to 
place  an  undue  burden  on  petitioners. 

OSM  has  chosen  not  to  adopt  an  ad- 
judicatory hearing  procedure  for  the 
following  reasons.  First,  Section  522(c) 
does  not  require  an  adjudicatory  hear- 
ing. OSM  believes  that  an  informal 
hearing  meets  the  requirements  of  the 
Act.  Second,  because  cross-examina- 
tion of  witnesses  may  be  used  to  dis- 
credit them  and  their  testimony.  OSM 
envisions  that  cross-examination  could 
easily  be  used  to  intimidate  witnesses 
whose  own  experience  might  provide 
valuable  information  for  the  record. 
Where,  for  example,  mining  has  alleg- 
edly caused  flooding,  the  testimony  of 
people  who  have  lived  in  the  area 
before  flooding  and  after  flooding 
would  provide  valuable  testimony  for 
the  record.  Without  this  kind  of  testi- 
mony in  the  record,  it  would  be  incom- 
plete. Thus.  OSM  believes  that  the 
hearing  should  provide  an  opportunity 
for  the  regulatory  authority  to  hear 
expert  opinion  as  well  as  the  experi- 
ence of  people  whose  lives  are  directly 
affected  by  mining. 

Commenters  who  wanted  an  adjudi- 
catory healing  hinged  their  arguments 
on  a  belief  that  a  designation  is  a 
taking  for  which  compensation  must 
be  paid.  Under  the  recent  Supreme 
Court  decision,  Penn  Central  v.  New 
York  City,  438  U.S.  104  (1978),  there  Is 
no  taking  for  which  compensation 
must  be  paid  unless  the  property 
owner  has  a  reasonable  expectation  of 
being  able  to  use  his  property  a  cer- 
tain way.  Thus,  OSM  believes  that 
there  is  no  taking  for  which  compensa- 
tion must  be  paid  unless  an  operator 
already  has  a  permit  for  that  area 
which  was  obtained  as  of  August  3, 
1977,  or  needs  the  coal  to  continue  an 
operation  which  was  permitted  before 
that  date.   Because  coal  mining  has 
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been  a  permitted  activity  under  var- 
ious State  and  Federal  statutes  for 
many  years  and  because  it  is  Illegal  to 
mine  without  a  permit,  an  owner  of 
coal  cannot  have  a  reasonable  expecta- 
tion to  mine  it  without  having  a 
permit.  Further,  while  certain  permits 
may  have  been  routinely  obtained  in 
the  past,  the  Act  makes  it  very  clear 
that  mining  will  not  be  allowed  where 
all  the  performance  standards  cannot 
be  met.  Thus,  at  least  since  the  date  of 
enactment  of  the  Act,  it  has  certainly 
not  been  reasonable  for  operators  to 
expect  automatic  approval  of  a  permit. 

OSM  has  also  rejected  suggestions 
of  the  commenters  that  the  form  of 
the  hearing  be  changed;  the  final  reg- 
ulations provide  for  an  Informal,  fact- 
finding hearing  without  cross-exami- 
nation of  witnesses  or  sworn  testimo- 
ny. OSM  recognizes,  however,  that 
within  the  framework  of  an  Informal 
hearing.  States  may  apply  their  own 
applicable  procedures  for  hearings  on 
actions  affecting  property  including 
appropriate  Judicial  review. 

Sections  764.17(bMe)  set  forth  mini- 
mum requirements  for  public  hearings 
conducted  pursuant  to  Section  522(a) 
of  the  Act.  To  comply  with  Section  522 
of  the  Act,  a  State  must  demonstrate 
It  has  developed  or  Is  developing  a 
process  which  Includes  "(D)  proper 
notice,  opportunities  for  public  partici- 
pation including  a  public  hearing  prior 
to  making  any  designation  or  redeslg- 
natlon.  pursuant  to  this  Section."  In 
framing  this  section  of  the  regula- 
tions. OSM  attempted  to  set  forth  re- 
quirements that  were  not  overburden- 
some  and  followed  normal  hearing  and 
notice  procedures.  One  commenter 
said  that  the  proposed  language  does 
not  assure  notification  of  the  coal 
lease  owner  and  permit  applicant,  and 
suggested  more  specific  language.  The 
reg\ilatlon  requires  notice  to  any 
person  with  an  ownership  interest  or 
other  Interest  known  to  the  regulatory 
authority.  A  person  holding  a  lease 
would  qualify  as  a  person  with  an  own- 
ership Interest:  a  permit  applicant 
would  certainly  l)e  known  to  the  regu- 
latory authority  and  would  receive 
notice.  Thus,  OSM  believes  that  the 
existing  language  Is  clear  and  covers 
all  of  the  regulatory  authority's  re- 
sponsibilities to  give  notice  to  persons, 
organizations,  or  agencies  having  own- 
ership, mineral  or  otherwise.  Including 
the  coal  lease  owner  and  permit  appli- 
cant. 

Some  commenters  urged  that  the 
notice  requirements  of  Sections  764.17 
(b)  and  (c)  be  expanded  to  require 
maintenance  of  a  public  participation 
list  and  to  require  radio  announce- 
ments to  Inform  the  general  public  of 
upcoming  hearings.  OSM  believes  that 
the  public  notice  requirements  set 
forth  In  Sections  764.17  (b)  and  (c) 
provide  a  reasonable  opportunity  for 


all  interested  parties  to  become  in- 
formed of  the  proceeding;  however, 
regulatory  authorities  may  Increase 
notice  requirements  for  their  own  pro- 
grams such  as  preparing  press  releases 
and  published  schedules.  OSM  sup- 
ports these  efforts  but  believes  addi- 
tional requirements  In  the  regulations 
would  be  unduly  burdensome. 

Another  comment  suggested  that 
copies  of  decisions  on  petitions  be  pro- 
vided to  all  parties  notified  under  Sec- 
tion 764.17(b).  Requirements  related 
to  decisions  on  petitions  are  covered 
imder  Section  764.19.  The  regulation 
requires  sending  the  decision  to  the 
petitioner,  every  other  party  to  the 
proceeding  and  the  Regional  Director. 
OSM  believes  that  the  regulations 
under  Section  764.19  are  sufficiently 
broad  to  assure  that  all  those  with  an 
Interest  will  be  provided  with  a  copy  of 
that  decision. 

A  few  commenters  suggested  that 
the  newspaper  advertisement  require- 
ment of  Section  764.17(c)  Is  sufficient 
without  Section  784.17(b),  which  re- 
quires notice  to  other  governmental 
agencies,  the  petitioner,  intervenors 
and  persons  with  an  ownership  Inter- 
est or  other  Interest  known  to  the  reg- 
ulatory authority.  The  suggestion  to 
delete  certified  mailing  requirements 
was  also  made.  Paragraphs  (b)  and  (c) 
separate  those  Individuals,  agencies 
and  groups  that  most  likely  have  an 
Interest  in  the  proceedings  from  those 
whose  Interest  Is  unknown  at  the  time 
a  decision  to  hold  a  public  hearing  is 
reached.  For  this  reason,  OSM  be- 
lieves that  precautions  such  as  sending 
notices  by  certified  mall  to  those  listed 
In  Section  764.17(b)  Is  required.  There- 
fore, OSM  has  not  changed  this  re- 
quirement. 

Other  commenters  suggested  that 
the  requirement  to  notify  "any  other 
person  known  to  the  authority  to  have 
an  ownership  interest  or  any  other  in- 
terest in  the  area  covered  by  the  peti- 
tion," was  nebulous  and  overly  broad. 
Groups  or  individuals  without  o«-ner- 
shlp  Interest  In  the  property  may 
make  their  Interests  known  to  the  reg- 
ulatory authority  and  they  should 
then  be  notified  of  the  hearing.  The 
key  is  that  their  Interest  must  be 
made  known  to  the  regulatory  author- 
ity. The  final  regulation  does  not  re- 
quire the  regulatory  authority  to  seek 
out  unidentified  individuals  or  groups 
that  may  have  some  Interest. 

Commenters  also  suggested  that  the 
time  limits  in  paragraphs  (b)  and  (e) 
be  Increased  from  30  and  15  days  to  60 
days  and  30  days,  respectively.  They 
claimed  that  additional  time  would  be 
needed  to  prepare  testimony.  OSM 
has  decided  to  retain  the  same  lan- 
guage of  (b),  (c)  and  (e)  for  the  final 
regulations  but  extended  the  15  day 
limit  of  (e)  to  30  days  and  added  lan- 
guage   to   clarify    that   persons   with 


other  Interests  be  notified  If  known  to 
the  regulatory  authority.  Some  com- 
menters suggested  deletion  of  Sections 
764.17(b),  (c)  and  (e).  OSM  has  reject- 
ed this  suggestion  because  It  could 
allow  a  regulatory  authority  to  disre- 
gard the  provisions  of  the  Act  requir- 
ing proper  notice.  " 

Several  commenters  suggested  com- 
bining the  newspaper  advertisements 
provided  In  Section  764.17(c)  into 
three  consecutive  ads  during  the  three 
weeks  inmiediately  prior  to  the  hear- 
ing. They  maintained  that  this  re- 
quirement is  simpler  and  easier  for  the 
regulatory  authorities  to  meet.  OSM 
has  rejected  separating  the  advertise- 
ments In  order  to  ensure  that  the 
newspaper  advertisements  appear  at 
times  wlien  most  persons  are  likely  to 
see  them. 

Some  commenters  suggested  delet- 
ing the  requirement  for  consent  of  all 
petitioners  and  intervenors  to  consoli- 
date hearings  on  petitioned  areas  in 
the  same  locale.  They  believed  that 
the  consent  requirement  should  be  at 
the  discretion  of  the  reg\ilatory  au- 
thority and  not  a  mandatory  require- 
ment. OSM  agrees  that  the  regulatory 
authority  should  be  allowed  the  flexi- 
bility to  consolidate  the  hearings  and 
has  changed  the  final  regulation  ac- 
cordingly. 

Some  commenters  suggested  that 
the  preliminary  statement  required  by 
the  proposed  regulations  Is  contrary  to 
Section  522. (d)  of  the  Act  which  only 
requires  preparation  of  the  detailed 
statement  prior  to  an  unsuitablllty 
designation,  not  prior  to  the  hearing. 
Another  commenter  suggested  that 
the  State  regulatory  authority  should 
not  be  required  to  go  to  the  expense  of 
a  detailed  statement  until  a  substan- 
tial case  has  been  made  for  the  desig- 
nation of  land  unsuitable.  OSM  has 
accepted  this  suggestion  and  changed 
the  final  regulation  to  require  prepa- 
ration of  one  statement  after  the 
public  hearing. 

A  commenter  believed  that  the  regu- 
lations should  specify  the  areas  to  be 
analyzed  for  economic  Impacts.  The 
point  was  raised  that  the  resources 
from  some  coal  fields  can  affect  both 
world  and  sub-country-level  markets; 
thus,  the  demand  and  supply  impacts 
of  a  designation  could  require  exten- 
sive and  costly  analysis  and  modelling 
of  International  markets  unless  the 
regulations  are  specific  as  to  the  level 
of  analysis  required.  OSM  agrees  that 
economic  models  coiild  be  burdensome 
and  expensive.  According  to  the  legis- 
lative history  (Senate  Report  No.  95- 
128,  p.  94  (1977)),  the  regulatory  au- 
thority Is  required  to  draw  Its  data 
only  from  existing  and  available  Infor- 
mation. In  order  to  clarify  the  respon- 
sibilities of  the  regulatory  authorities. 
OSM  has  added  this  phrase  to  the 
final  regulation. 
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Section  764.19  sets  forth  procedures 
to  be  followed  by  the  regulatory  au- 
thority In  deciding  on  a  petition  to 
designate  lands  unsuitable  for  mining. 
A  commenter  suggested  that  the  list- 
ing of  Items  to  t>e  considered  during 
the  decisionmaking  process  be  expand- 
ed to  include  a  fifth  item,  all  informa- 
tion submitted  at  the  public  hearing. 
OSM  believes  this  Item  would  be  im- 
necessary  because  this  information 
would  be  part  of  the  information  re- 
ceived during  the  public  comment 
period  which  Includes  the  hearing  and 
would  thus  be  considered  in  the  deci- 
sionmaking process. 

Another  commenter  took  exception 
to  the  language  included  in  the  pream- 
ble to  the  draft  regulations  which 
stated,  "The  drafters  believe  there  is  a 
burden  on  the  State  to  establish  a 
measure  of  uniqueness  for  areas  cov- 
ered by  petitions  under  the  discretion- 
ary criteria  of  Section  522(a)(3)."  The 
commenter  viewed  this  statement  as 
an  additional  showing  to  be  made 
before  an  area  could  be  designated  un- 
suitable. OSM  does  not  intend  to  make 
a  State  show  that  every  area  Is  unique 
before  It  can  be  designated  unsuitable. 
Only  In  cases  where  a  reason  for  desig- 
nation would  be  that  the  area  in  ques- 
tion is  an  important  area  for  certain 
flora  or  fauna  or  a  rare  area  for  other 
reasons  would  it  make  sense  to  estab- 
lish a  measure  of  uniqueness.  It  would 
not  t>e  applicable  in  cases  of  natural 
hazards  lands  or  where  mining  would 
be  Incompatible  with  land  use  plans. 
Additionally,  it  would  not  be  applica- 
ble where  reclamation  was  infeasible 
for  technological  or  economic  reasons. 

Several  commenters  suggested  that 
the  time  period  for  a  written  decision 
on  a  petition  to  designate  lands  unsuit- 
able for  mining  be  reduced  from  12 
months  in  those  cases  where  no  public 
hearing  Is  held.  OSM  has  not  adopted 
this  suggestion  because  of  potential 
scheduling  problems.  If  the  time 
frames  were  reduced,  there  might  not 
be  enough  time  to  prepare  an  ade- 
quate coal  resource  statement  or 
gather  enough  other  material  on 
which  to  base  a  sound  decision.  The 
final  regulation  does  not  require  the 
regulatory  authority  to  wait  12 
months  to  make  a  decision,  but  states 
that  a  decision  must  be  made  within 
12  months  after  receipt  of  the  com- 
plete petition. 

Some  commenters  suggested  delet- 
ing all  time  frame  requirements.  Sec- 
tion 522(c)  specifies  that  a  decision 
must  be  reached  within  60  da3^  of  the 
hearing,  but  it  Is  silent  on  time  periods 
in  those  cases  where  no  public  hearing 
Is  held.  Because  a  public  hearing  must 
be  held  within  10  months  after  receipt 
of  a  petition,  OSM  believes  It  follows 
that  the  maximum  time  for  Issuance 
of  a  decision  is  12  months. 
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A  commenter  suggested  deletion  of 
paragraph  (c)  pro\'idlng  for  judicial 
review.  The  commenter  believed  that 
this  paragraph  is  inconsistent  with 
Section  526(e)  of  the  Act.  Inasmuch  as 
Section  522(c)  establishes  a  definite 
time  period  for  the  decisionmaking 
process  (60  days  after  completion  of  a 
public  hearing).  OSM  does  not  believe 
that  this  paragraph  is  inconsistent 
with  the  Act.  Where  failure  of  the 
State  regulatory  authority  to  act 
would  constitute  a  denial  of  a  right, 
there  should  be  an  appropriate  judi- 
cial remedy  which  this  section  pro- 
vides. 

A  commenter  suggested  that  the 
conditions  of  Section  769.18(b)  should 
apply  to  State  programs.  No  change  in 
the  final  regulations  is  necessary  due 
to  the  fact  that  Section  764.19(b)  al- 
ready applies  the  conditions  of  Section 
769.18(b)  to  State  programs. 

Section  764.21  describes  data  base 
and  inventory  system  requirements.  A 
commenter  sugge^fcd  that  an  agency 
other  than  the  regulatory  authority 
l>e  allowed  to  develop  and  maintain 
the  data  base  and  inventory  system, 
while  the  regulatory  authority  re- 
mains the  actual  decision-making 
body.  Under  Subchapter  C,  each  State 
must  have  a  central  regulatory  au- 
thority but  may  delegate  certain  re- 
sponsibilities to  other  agencies  pro- 
vided there  Is  a  specific  agreement  be- 
tween the  agencies  which  delineates 
the  functions  being  delegated.  In  the 
case  of  designations.  OSM  believes 
that  the  data  base  and  Invent^jry 
system  could  properly  be  delegated  to 
another  agency,  but  the  decision- 
making responsibility  must  remain 
with  the  central  regulatory  authority. 

Another  commenter  suggested  that 
this  section  be  revised  to  follow  the 
language  of  the  Act  exactly;  this 
would  make  it  clear  that  the  Inventory 
system  and  data  base  are  not  created 
after  petitions  for  designation  are  re- 
ceived. The  final  regulation  makes 
clear  that  the  regulatory  authority 
must  gather  data  not  only  in  response 
to  petitions,  but  also  in  anticipation  of 
petitions. 

Other  commenters  suggested  that 
data  complied  by  State  fish  and  wild- 
life agencies  should  be  made  a  manda- 
tory source  for  the  data  base  and  in- 
ventory system.  The  intent  of  the  reg- 
ulations is  to  specify  that  certain 
known  sources  be  used,  while  leaving 
the  regulatory  authority  free  to  add 
information  from  other  sources  if  it 
chooses  to  do  so  in  order  to  give  the 
states  flexibility  and  prevent  duplica- 
tion of  effort.  If  the  State  reg\ilatory 
agency  has  access  to  information  nec- 
essary to  make  determinations  on  un- 
suitablllty of  lands  for  mining  from 
other  state  agencies  or  other  sources, 
OSM  believes  that  the  State  need  not 
duplicate  that  information  In  the  data 
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base  and  inventory  system  required 
under  this  section  of  the  regulations. 
Requiring  the  inclusion  of  data  from 
other  sources,  whether  or  not  those 
agencies  actually  have  the  informa- 
tion, could  place  an  unnecessary 
burden  on  the  States.  OSM  believes 
the  states  need  flexibility  in  designing 
the  systems  to  fit  the  capability  avail- 
able to  them  and  to  best  serve  their 
purposes. 

A  commenter  stiggested  that  the  reg- 
ulations should  specify  a  system  for 
updating  the  data  base.  The  com- 
menter believed  that,  without  proce- 
dures for  updating  the  system,  impor- 
tant new  information  which  could 
affect  designations  may  inadvertently 
be  left  out  of  the  system,  causing  the 
issuance  of  permits  for  areas  that 
should  be  designated  as  unsuitable 
lands.  OSM  believes  that  this  concern 
is  adequately  covered  by  Section 
764.21(c)  and  has  not  changed  the 
final  regulation. 

A  commenter  soggested  that  the . 
statutory  language — objective  deci- 
sions based  upon  competent  and  scien- 
tifically sound  data  and  other  relevant 
information— is  too  general.  This  com- 
menter suggested  that  OSM  attempt 
to  elaborate  further  a  methodology  or 
specific  planning  process.  Because  the 
States  have  such  varied  needs,  OSM 
believes  that  they  should  be  left  a 
large  measure  of  discretion  regarding 
the  data  base  and  inventory  system. 
Therefore,  this  suggestion  has  been  re- 
jected. 

Another  commenter  suggested  that 
the  States  should  be  able  to  require 
that  the  petitioners  supply  the  data 
upon  which  the  designations  would  be 
based.  Section  522{a)(4MB)  clearly  re- 
quires that  the  State  maintain  a  data 
base  and  inventory  system.  A  State 
must  also  demonstrate  that  it  has  de- 
veloped or  is  developing  a  data  base 
and  inventory  system.  For  further  dis- 
cussion, the  reader  is  referred  to  the 
preamble  for  Part  764  concerning 
burden  of  proof. 

A  commenter  suggested  that  the 
data  base  and  inventory  system  is  too 
expensive  and  that  the  information  re- 
quired may  not  be  available.  This  com- 
menter apparently  ignored  Section 
522(a)<4)(B)  of  the  Act  which  requires 
that  such  a  system  be  established.  The 
sources  of  information,  such  as  infor- 
mation from  the  U.S.  Fish  and  Wild- 
life Service  and  the  State  Historic 
Preservation  Officer,  are  to  be  includ- 
ed only  when  they  are  available.  An- 
other commenter  stated  that  despite 
the  wording  of  the  Act.  which  says  a 
State  must  demonstrate  it  has  devel- 
oped or  is  developing  a  process,  there 
is  legislative  history  to  support  the 
view  that  the  data  base  and  inventory 
system  should  be  in  place  before  a 
state  program  is  approved.  OSM  has 
not  accepted  this  suggestion  because 


OSM  believes  that  the  Act  is  explicit 
on  this  point.  Moreover.  GdM  could 
not  find  any  legislative  history  to  sup- 
port the  commenter's  contention,  and 
the  commenter  provided  none. 

Section  764.23  describes  public  infor- 
mation requirements.  Commenters 
suggested  that  the  regulatory  authori- 
ty should  be  required  to  hire  or  assign 
staff  to  assist  petitioners  to  retrieve 
necessary  information  to  complete  a 
petition.  OSM  believes  the  require- 
ment that  the  information  be  availa- 
ble for  public  inspection  and  copying 
includes  putting  the  information  in  a 
form  that  can  be  used  by  the  general 
public.  If  sophisticated  date  storage 
and  retrieval  systems  are  utilized  by 
the  regulatory  authority,  it  follows 
that  some  assistance  to  the  public  for 
use  of  the  system  will  be  needed.  How- 
ever, requiring  actual  research  assist- 
ance to  petitioners  is  beyond  the 
intent  of  the  Act;  therefore,  OSM  has 
rejected  this  suggestion. 

Some  commenters  also  suggested 
that  the  regulatory  authority  under- 
talce  worleshops  about  the  designation 
process  and  criteria.  OSM  has  rejected 
these  comments  because  such  work- 
shops are  beyond  the  requirements  of 
the  Act.  The  regulatory  authority 
might  find  such  public  information 
tools  helpful  in  the  designation  proc- 
ess, however,  and  may  use  them  if  it 
wishes. 

Additional  commenters  suggested 
that  the  wording  of  Section  764.23(a) 
be  changed  to  exclude  information  of 
a  confidential  or  proprietary  nature. 
They  pointed  out  that  those  portions 
of  the  date  base  which  identify  the 
exact  location  of  endangered  species 
or  archaeological  finds  may  lead  to 
the  destruction  of  these  resources.  A 
commenter  cited  16  D.S.C.  470(aK4) 
for  an  analogous  exception.  That  ref- 
erence states:  "(4)  to  withhold  from 
disclosure  to  the  public,  information 
relating  to  the  location  of  sites  or  ob- 
jects listed  on  the  National  Register 
whenever  he  determines  that  the  dis- 
closure of  specific  information  would 
create  a  risk  of  destruction  or  harm  to 
such  sites  or  objects." 

OSM  recognizes  the  potential  for 
abuse  of  any  data  system.  Because 
much  information  of  this  nature  will 
be  obtained  from  other  agencies,  any 
protection  from  similar  State  or  Fed- 
eral laws  would  be  applied  before  the 
information  were  provided  to  the  regu- 
latory authority.  State  and  Federal 
agen|ies  should  be  told  by  the  regula- 
tory authority  that  all  information 
gathered  under  OSM  funding  and  in- 
cluded in  the  data  base  must  be  availa- 
ble for  public  inspection. 

A  commenter  suggested  that  Section 
764.23  be  deleted  entirely.  OSM  has 
rejected  this  suggestion  because  the 
Act  indicates  that  opportunities  for 
public  participation  must  be  provided 


in  the  designation  process.  OSM  be- 
lieves that  meaningful  public  partici- 
pation is  enhanced  if  the  public  is  pro- 
vided access  to  inventory  and  technical 
data  developed  or  assembled  by  the 
regulatory  authority. 

A  commenter  suggested  restricting 
the  persons  to  whom  information  on 
the  petition  process  Is  made  available 
to  those  having  an  interest  which  Is  or 
may  be  adversely  affected.  OSM  has 
rejected  this  suggestion  because  re- 
quiring the  regiilatory  authority  to 
give  information  only  to  those  "having 
an  interest  which  is  or  may  be  adverse- 
ly affected"  would  force  the  regula- 
tory authority  to  make  a  premature 
determination  on  standing  before  a  pe- 
tition is  ever  received.  The  existence 
of  an  adversely  affected  Interest 
should  be  determined  by  a  State  regu- 
latory authority  after  receipt  of  a  peti- 
tion, not  before.  Further,  OSM  be- 
lieves that  the  intent  of  the  Act  is  to 
make  all  information  relating  to  the 
petition  process,  except  that  exempt 
under  the  Freedom  of  Information 
Act.  avsulable  to  the  public. 

OSM  received  several  comments  sug- 
gesting deletion  of  the  requirement  of 
Section  764.23(c)  to  prepare  a  bro- 
chure because  the  Act  does  not  specifi- 
cally mention  a  brochure  and  because 
the  prtKedures  are  outlined  in  detail 
in  the  Federal  regulations  and  will 
also  be  included  in  the  State  statute 
and  regulations.  In  response  to  these 
comments,  OSM  has  deleted  the  bro- 
chure requirement,  leaving  prepara- 
tion of  any  brochure  to  the  discretion 
of  the  States:  but  the  final  regulation 
still  requires  the  States  to  provide  in- 
formation to  the  public  regarding  the 
petition  procedures. 

Section  764.25  describes  regulatory 
authority  responsibility  for  imple- 
menting the  petition  process.  In  an  in- 
ternal edit  of  the  regulations.  Section 
764.25(a)  and  (b)  were  deleted.  These 
Sections  were  replaced  by  a  general 
section  stating  that  permits  cannot  be 
issued  inconsistently  with  the  designa- 
tion process.  Several  commenters  sug- 
gested insertion  of  the  phrase  "in  an 
administrative  proceeding"  into  Sec- 
tion 764.25(b).  They  pointed  out  that 
this  phrase  was  needed  so  that  the 
language  follows  Section  510(b)(4)  of 
the  Act.  OSM  has  rejected  this  sugges- 
tion because  Section  764.25(a)  and  (b) 
as  proposed,  were  deleted  from  the 
final  regiilations. 

A  commenter  suggested  inserting  a 
reference  to  pending  designation  pro- 
ceedings. This  commenter  apparently 
ignored  the  cut-off  requirement  in 
Section  764.15<aK7).  Thus.  OSM  has 
rejected  this  suggestion  because  it 
would  not  add  anything  to  the  regula- 
tions. 

OSM  also  received  comments  sug- 
gesting that  a  completed  petition  be 
filed    before    approval    of   a   pending 


permit  can  be  delayed.  OSM  has  re- 
jected this  suggestion  because  it  would 
be  contrary  to  Section  510(b)(4)  of  the 
Act  which  requires  only  that  a  desig- 
nation proceeding  be  commenced, 
which  occurs  as  soon  as  a  petition  is 
filed,  not  once  that  State  regulatory 
authority  has  determined  that  a  peti- 
tion is  complete. 

A  few  commenters  suggested  that 
State  regulatory  authorities  be  able  to 
charge  a  reasonable  cost  to  the  public 
for  copies  of  the  maps  of  designated 
areas.  They  believed  that  this  provi- 
sion was  necessary  to  allow  the  State 
regulatory  authorities  to  recover  their 
costs  for  making  the  maps  available  to 
the  public.  OSM  believes  that  State 
regulatory  authorities  have  discretion 
under  the  final  language  to  do  so  if 
they  desire  to  recover  their  printing 
costs. 

Several  commenters  suggested  that 
broader  categories  of  information 
should  be  kept  confidential.  One 
wanted  to  protect  Information  on  valid 
existing  rights  and  substantial  legal 
and  financial  commitments.  Another 
Iselieved  that  Information  on  coal 
seam  location,  thickness  and  pitch 
should  be  confidential.  Neither  pro- 
vided any  further  explanation  beyond 
assertions  that  this  information 
should  not  be  made  public.  OSM  has 
rejected  this  suggestion  because  it  Ig- 
nores the  provisions  of  Sections 
507(b)(17)  and  508(a)(12)  of  the  Act 
which  limit  the  confidentiality  of 
permit  application  Information  to 
analysis  of  the  chemical  and  physical 
properties  of  the  coal. 


PART  765— DESIGNATING  LANDS 
UNSUITABLE  FOR  SURFACE  COAL 
MINING  OPERATIONS  UNDER  A 
FEDERAL  PROGRAM  FOR  A  STATE 

Section  765.13(b)  requires  the  Secre- 
tary to  implement  a  process  for  desig- 
nating lands  unsuitable  inmiediately 
when  failure  of  a  State  to  implement 
or  maintain  a  process  for  designating 
lands  unsuitable  is  a  reason  for  failure 
of  a  State  program.  Some  commenters 
suggested  deleting  this  subsection. 
OSM  has  rejected  this  suggestion  be- 
cause, although  Section  504(a)  of  the 
Act  provides  that  implementation  of 
Section  522(a),  (c)  and  (d)  shall  be  de- 
layed for  one  year  after  a  Federal  pro- 
gram is  implemented,  that  provision  of 
the  Act  does  not  address  the  situation 
where  the  failure  of  a  State  designa- 
tion program  is  the  reason  for  imple- 
menting the  Federal  program.  Rather, 
it  envisions  that  a  State  designation 
program  would  already  be  in  place  and 
should  not  be  dismantled  by  the  Fed- 
eral program.  But,  where  there  is  no 
adequate  State  designation  program,  it 
Is  essential  that  a  Federal  designation 
program  be  Implemented  immediately 


In  order  to  satisfy  the  mandate  of  Sec- 
tion 504  of  the  Act  that  all  aspects  of 
the  permanent  program  be  fully  In 
place  by  34  months  after  enactment. 

Another  commenter  suggested  that 
OSM  should  clarify  whether  failure  to 
implement  the  designation  process 
should  result  in  Implementation  of  a 
partial  program.  OSM  has  not  accept- 
ed this  suggestion  because  specifying 
whether  a  partial  or  {»mplete  Federal 
program  is  needed  predetermines  the 
results  of  the  evidence  presented  at  a 
hearing  for  a  Federal  program  under 
Part  736.  Evaluation  of  other  parts  of 
the  State  program  will  help  determine 
whether  to  Implement  a  partial  or  a 
complete  Federal  program.  Section 
765.3  of  the  proposed  regulations  has 
been  entirely  deleted  because  it  re- 
peated materials  already  covered  In 
Part  736. 


PART  769— PETITION  PROCESS  FOR 
DESIGNATION  OF  FEDERAL  LANDS 
AS  UNSUITABLE  FOR  ALL  OR  CER- 
TAIN TYPES  OF  SURFACE  COAL 
MINING  OPERATIONS  AND  FOR 
TERMINATION  OF  PREVIOUS  DES- 
IGNATIONS 

This  Part  sets  out  the  provisions  for 
Implementing  a  process  for  responding 
to  petitions  on  Federal  lands.  Because 
this  Part  parallels.  In  most  respects. 
Part  764,  the  final  regulations  for  Part 
769  have  been  revised  in  the  same 
manner  as  those  in  Part  764,  and  the 
reasons  described  In  the  preamble  to 
that  part  are  also  applicable  here.  Sev- 
eral commenters  suggested  deleting 
this  entire  part.  They  believed  that 
Congress  did  not  intend  the  petition 
process  to  apply  to  Federal  lands. 
They  stated  that  Section  522(c)  of  the 
Act  provides  for  petitions  to  the  regu- 
latory authority,  a  term  which  they 
lielieved  does  not  include  the  Secre- 
tary. Further,  they  quoted  a  Confer- 
ence Report  that  only  mentions  State 
regulatory  programs  in  connection 
with  a  petition  process.  Under  the  Act, 
the  only  explicit  reference  to  the  Sec- 
retary and  the  petition  process  Is 
when  the  Secretary  promulgates  a 
Federal  program  for  state  lands.  Addi- 
tionally, they  believed  that  establish- 
lixg  a  petition  process  would  conflict 
with  the  coordination  of  the  Depart- 
ment of  the  Interior's  leasing  policy 
and  the  Department  of  Energy's 
energy  policies. 

OSM  has  rejected  this  suggestion. 
OSM  believes  that  Congress  Intended 
there  to  be  a  petition  process  on  Fed- 
eral lands.  This  process  parallels  ex- 
plicitly established  procedures  under 
Section  601  of  the  Act  which  requires 
a  petition  process  and  a  review  process 
working  simultaneously.  Additionally, 
Section  523  of  the  Act  requires  that 


"the  Federal  lands  program  shall,  at  a 
minimum.  Incorporate  all  of  the  re- 
quirements of  the  Act  .  .  ."  OSM  be- 
lieves that,  because  the  petition  proc- 
ess is  one  of  the  requirements  of  the 
Act,  the  Federal  lands  program  must 
Include  a  petition  process.  Moreover, 
the  petition  process  is  a  valid  means  of 
Increasing  public  participation  as  re- 
quired under  Section  102  of  the  Act. 
Section  201(cM13)  of  the  Act  allows 
the  Secretary,  acting  through  the 
Office,  to  perform  such  other  duties  as 
may  be  provided  by  law  and  relate  to 
the  purposes  of  this  Act,  thereby  pro- 
viding authority  for  the  Secretary  to 
establish  a  petition  process  for  Federal 
lands  in  order  to  provide  increased 
public  participation. 

Section  769.7  requires  the  Regional 
Director  to  maintain  a  map  of  areas 
designated  unsuitable,  to  make  Infor- 
mation available  to  the  public  and  to 
make  designation  decisions  consistent 
with  mine  plan  approvals.  OSM  re- 
ceived comments  suggesting  that  only 
petitions  for  an  area  received  before 
permit  applications  are  received  for 
the  same  area  should  be  accepted. 
OSM  has  rejected  this  Suggestion  be- 
cause it  would  be  Inconsistent  with 
Section  510(b)(4)  of  the  Act,  which 
makes  it  clear  that  Congress  wanted 
the  petition  procedure  to  continue 
after  permit  applications  have  been  re- 
ceived. 

Another  commenter  suggested  that 
a  permit  applicant  not  be  allowed  to 
apply  for  a  permit  which  Includes  any 
areas  desigrnated  as  unsuitable  or  for 
which  a  designation  proceeding  is 
pending.  OSM  has  rejected  this  sug- 
gestion because  the  inclusion  of  this 
•provision  would  place  an  unreasonable 
constraint  on  initiation  of  the  permit- 
ting procedure.  If  a  designation  peti- 
tion can  be  considered  after  a  permit 
application  has  been  received,  then 
permit  applications  should  also  be  con- 
sidered even  after  a  petition  has  been 
received.  It  would  be  unfair  to  opera- 
tors to  prevent  them  from  filing 
permit  applications  until  a  designation 
Is  made;  this  could  delay  the  permit 
process  utu'easonably.  Thus,  permit 
applications  may  be  considered  at  any 
time,  but  permit  determliuitions 
(»nnot  precede  designation  decisions. 

OSM  has  modified  the  regulations  to 
delete  redundant  requirements.  As 
part  of  this  internal  edit,  (a)  and  (b)  of 
Section  769.7  were  deleted.  To  replace 
them,  OSM  has  added  a  new  769.14(1) 
which  makes  it  clear  that  a  petition 
may  be  filed  after  a  permit  application 
is  received  but  will  not  be  considered  if 
filed  after  the  close  of  the  public  com- 
ment period.  OSM  also  has  deleted 
any  reference  to  confidentiality  of  in- 
formation because  that  Is  covered  else- 
where in  the  regulations. 

Section  769.13  specifies  the  require- 
ments for  the  contents  of  petitions.  A 
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few  commenters  suggested  that  these 
requirementfl  be  amended  to  require 
that  the  petitioner  show  the  effects  of 
mining  to  be  subet&ntial.  believing 
that  the  law  should  take  into  account 
de  minimus  effects.  OSM  has  rejected 
these  suggestions  because  adopting 
the  commenters'  suggestions  would 
preempt  the  decision  on  a  petition.  It 
is  the  regulatory  authority,  not  the  pe- 
titioner, who  decides  if  mining  would 
substantially  or  significantly  affect  an 
area.  OSM  changed  Section  769.13  to 
cross-reference  Sections  764.13  (b)  and 
(c)  to  assvire  that  Federal  and  State 
program  requirements  are  identical, 
and  to  shorten  the  len^h  of  the  regu- 
lations. 

Section  769.14  deals  with  the  initial 
processing,  record  keeping,  and  notifi- 
cation requirements  for  petitions  on 
Federal  lands.  A  commenter  suggested 
that  there  be  a  cutoff  period  for  con- 
sidering petitions  because  repeatedly 
filed  petitions  could  be  used  to  delay 
or  prevent  the  issuance  of  a  mining 
plan.  The  commenter  pointed  out  the 
fact  that  a  cutoff  provision  exists  for 
the  designation  process  under  State 
programs  but  not  for  the  Federal 
lands  program.  OSM  has  revised  the 
Federal  program  regulations  to  be  con- 
sistent with  the  State  program  regula- 
tions and  included  a  cutoff  provision 
in  Section  769.14  but  with  slightly  dif- 
ferent language.  Part  776  concerning 
permits  has  also  been  revised  to 
ensure  Uiat  a  complete  permit  applica- 
tion will  be  received  before  advertise- 
ment and  receipt  of  public  comment 
on  the  permit  application.  The  revised 
language  of  this  subsection  therefore 
specifies  that  the  permit  application 
will  be  complete  before  the  comment 
period  begins. 

Several  commenters  suggested  that 
consultation  with  the  Geological 
Survey  be  required  prior  to  a  determi- 
nation of  whether  coal  deposits  exist 
in  or  near  the  petitioned  area.  They 
maintained  that  it  is  the  responsibility 
of  the  USGS  to  assess  mineral  poten- 
tial on  FederaJ  lands.  OSM  believes 
that  consultation  with  USGS  is  pro- 
vided for  in  the  coal  leasing  regula- 
tions and.  because  it  Is  set  forth  in  De- 
partmental procedures,  it  need  not  be 
reiterated  here.  OSM  has  inserted  a 
new  paragraph  769.14(d)  to  correspond 
with  764.15(a)(5)  concerning  frivolous 
petitions. 

A  commenter  suggested  providing  a 
mechanism  for  petitioners  to  discover 
what  evidence  had  been  used  in 
making  a  determination  on  a  rejected 
petition.  OSM  agrees  and  has  modified 
the  language  to  provide  a  petitioner 
with  such  a  mechanism.  The  regula- 
tion, as  now  written,  specifies  how  the 
Regional  Director  will  respond.  If 
there  is  a  dispute  over  what  (insti- 
tutes   new    evidence,    the    petitioner 


should  raise  the  question  in  the  con- 
text of  a  specific  case. 

Some  commenters  suggested  that 
OSM  delete  Section  769.14(f)  because 
they  believed  that  it  improperly  uses 
the  vague  term  "consider"  and  im- 
properly interjects  existing  land  use 
plans  into  the  designation  process.  An- 
other commenter  suggested  that  a 
copy  of  the  land  use  plans  t>e  sent  to 
the  petitioner.  The  commenter  appar- 
ently was  concerned  that  a  petitioner 
and  the  Regional  Director  would  have 
different  opinions  on  the  adequacy  of 
the  consideration  given  a  possible  des- 
ignation in  the  land  use  planning  proc- 
ess. The  final  regulation  requires  that 
the  surface  managing  agency  only  rec- 
ommended to  the  Regional  Director 
whether  or  not  the  land  use  plan  ade- 
quately consider  whether  the  land  is 
unsuitable  for  mining. 

Other  commenters  believed  that 
subsection  (f)  is  in  conflict  with  Sec- 
tion 523(a)  which  requires  the  Secre- 
tary to  be  responsible  for  designation 
of  Federal  lands  as  unsuitable  for 
mining  in  accordance  with  Section 
522(b).  They  believed  that,  by  utilizing 
existing  land  use  plans,  the  Secretary 
is  abrogating  his  responsibility.  OSM 
has  modified  (f)  to  make  it  consistent 
with  the  July  3.  1978  memorandum  be- 
tween the  Assistant  Secretaries  for 
EInergy  and  Minerals  and  Land  and 
Water  outlining  the  petition  process. 
This  memorandum  Indicates  that. 
uiKin  receipt  of  a  petition  for  a  certain 
area,  OSM  will  forward  it  to  BLM 
which  will  expedite  the  Federal  coal 
lands  review  process  for  that  particu- 
lar area.  If  that  review  results  in  a 
conclusion  that  satisfies  the  petition- 
er, OSM  will  Inform  the  petitioner, 
asking  if  the  petitioner  wishes  to  with- 
draw his/her  request  for  a  hearing.  If 
the  request  is  not  withdra*-n.  OSM 
will  hold  a  hearing.  Where  the  OSM 
decision  is  in  conflict  with  BLM's  rec- 
ommendation, the  memorandum 
states  that  the  petition  will  be  re- 
ferred to  appropriate  Washington  of- 
fices for  resolution.  Where  BLM  had 
already  made  a  determination  under 
its  Federal  coal  lands  review  proce- 
dures, the  same  procedures  regarding 
the  hearing  and  decision  would  be  fol- 
lowed.      ^-^ 

Section  769.17(c)  allows  consolida- 
tion' of  a  petition  hearing  and  a  mine 
plan  approval  hearing  with  the  con- 
sent of  the  petitioners  and  interve- 
nors.  A  commenter  suggested  that  con- 
solidation of  these  hearings  might 
prejudice  the  proceeding  and  turn  the 
designation  process  into  a  highly  con- 
frontational dispute.  OSM  has  reject- 
ed this  comment  because  consolidation 
of  these  hearings  would  eliminate  du- 
plication of  effort  which  would  be 
beneficial  In  many  Instances.  The  Re- 
gional   Director    may    only    combine 


hearings  with  consent  of  all  petition- 
ers and  intervenors. 

Section  769.18  provides  procedures 
on  making  decisions  concerning  peti- 
tions on  Federal  lands.  A  commenter 
suggested  providing  a  mechanism  for 
the  Regional  Directors  to  defer  their 
petition  decisions  to  surface  managing 
agencies  for  some  Federal  lands.  OSM 
has  not  followed  this  suggestion  be- 
cause the  agreement  reached  with 
BLM  concerning  the  division  of  func- 
tions and  responsibilities  under  the 
Act  provides  for  the  recommendation 
of  the  surface  management  agency 
and  will  give  BLM  adequate  input  into 
the  decisionmaking  process.  Addition- 
ally, where  BLM  and  OSM  disagree  on 
a  particular  petition,  tiiat  petition  will 
be  forwarded  to  the  Secretary  for  reso- 
lution and  final  decision. 


suBCHArm    e— suiFAd    coal    minimo 

AND  RECLAMATION  0P»AT10NS  PERMITS 
AND  COAL  EXPLORATION  PROCfOURES 
SYSHMS 

PART  770— GENERAL  REQUIREMENTS 
FOR  PERMITS  AND  COAL  EXPLO- 
RATION SYSTEMS  UNDER  REGULA- 
TORY PROGRAMS 

(1)  Authority  for  this  Part  is  found 
in  Sections  102,  201.  501.  503.  504.  506. 
507.  509.  510.  612  and  522  of  the  Act. 
This  Part  contains  the  general  re- 
quirements for  permit  systems  under 
regulatory  programs  for  surface  coal 
mirUng  operations  and  procedural  sys- 
tems under  those  programs  for  coal 
exploration.  Some  of  the  proposed 
provisions  of  this  Part  received  no 
comments  and  remain  unchanged  In 
the  final  regulations,  except  for  minor 
editorial  or  grammatical  variations 
which  are  not  Intended  to  alter  the 
substantive  meaning  or  effect.  Further 
discussion  of  the  basis  of  authority 
and  purpose  for  this  Part  is  contained 
in  the  Preamble  to  the  proposed  regu- 
lations (43  FR  41687.  September  18, 
1978).  All  comments  or  significant 
changes  with  resp>ect  to  Part  770  are 
discvissed  below. 

(2)  In  coTUiectlon  with  the  permit  re- 
quirements, a  number  of  commenters 
expressed  concern  over  the  plight  of 
the  small  operators  and  the  burden 
upon  them  to  comply  with  new  per- 
mitting regulations  in  general.  Others 
were  concerned  that  small  operators 
not  t>e  granted  special  exemptions  or 
variances  in  the  type  of  data  required 
in  submission  of  a  complete  permit  ap- 
plication. In  •  the  final  regulations, 
OSM  has  addressed  these  concerns  In 
a  variety  of  ways,  but  the  extent  of 
relief  for  small  operators  is  con- 
strained by  the  explicit  limitations  of 
the  Act. 

The  Act  and  its  legislative  history 
clearly  recognize  that  small  operators 


may  be  burdened  by  compliance  with 
the  Act,  and  the  Act  grants  only  cer- 
tain specific  limited  assistance  to  these 
operators,  e.g.,  the  small  operators  ex- 
emption In  Section  502(c)  and  the  pro- 
vision of  certain  services  to  smaU  oper- 
ators relating  to  hydrology  and  test 
boring  under  Section  507(c). 

However,  Sections  507,  510  and  511 
of  the  Act  require  that  extensive  Infor- 
mation be  provided  before  a  permit  ap- 
plication can  be  approved,  and  also 
provide  no  exemption  or  variance  for 
small  operators.  Moreover,  the  court 
has  ruled  that  OSM  has  no  authority 
to  grant  exemptions  or  variances  from 
the  requirements  of  the  Act,  except 
where  Congress  explicitly  provided  for 
this  authority.  (In  re:  Surface  Mining 
Litigation,  452  F.  Supp.  327  (D.D.C. 
1978)).  Therefore,  except  for  those  ele- 
ments of  the  final  permit  regulations 
which  are  not  specifically  required  by 
the  Act,  OSM  cannot  lawfully  create 
exemptions  for  small  operators  in  the 
final  regulations.  On  the  other  hand. 
OSM  may  reduce  the  information  re- 
quired with  respect  to  particular  types 
of  environmental  resources  where,  due 
to  the  small  size  of  the  mine  area  (as 
opposed  to  the  mine  operator),  the 
Impact  on  those  environmental  re- 
sources will  be  minimal.  In  that 
regard,  modifications  of  particular  ap- 
plication requirements  in  Parts  779 
and  780  are  discussed  in  the  Preamble 
for  those  Parts. 

(3)  Part  776  of  Subchapter  G  pro- 
vides minimum  regulatory  program 
standards  for  procedures  applicable  to 
coal  exploration  on  non-Federal,  non- 
Indian  lands.  Part  776  also  is  limited 
to  coal  exploration  performed  outside 
land  which  is  already  under  a  current 
permanent  regulatory  program  per- 
mit. Exploration  performed  Inside  the 
latter  type  of  area  is  regulated  as  sur- 
face coal  mining  and  reclamation 
imder  other  parts  of  Subchapter  G. 

(4)(a)  Section  770.2  states  that  the 
objective  of  Part  770  is  to  ensure  that 
surface  coal  mining  and  reclamation 
operations  will  be  (x>nducted  "only 
after  the  regulatory  authority  has 
first  determined  .  .  .  that  .  .  .  (such) 
operations  are  conducted  so  as  to  fully 
protect  the  environment."  A  number 
of  commenters  objected  to  the  phrase 
"to  fully  protect  the  environment" 
and  suggested  changing  the  word 
"fully"  to  "adequately"  or  "reason- 
ably." Other  commenters  thought 
that  the  objective  sh6uld  be  to  mini- 
mize the  Impact  of  surface  coal  mining 
and  reclamation  operations  on  the  en- 
vironment. The  phrase  "fully  protect 
the  environment"  was  Intended  to 
mean  that  the  purposes  of  the  Act 
should  be  fully  served  under  the 
permit  process.  It  was  not,  as  the  com- 
menters assumed.  Intended  to  be  an 
"anti-degradation"     provision.     These 


comments  have,  therefore,  been  reject- 
ed. 

(b)  A  commenter  asserted  that  the 
States  are  not  given  enough  discretion 
In  the  regulatory  process  to  factor  dis- 
tinct regional  and  local  differences 
Into  the  permit  pr(x^ess.  Part  731  of 
the  regulations  explains  in  detail  the 
provision  for  regional  and  local  differ- 
ences to  be  provided  In  State  pro- 
grams. The  commentor  did  not  Indi- 
cate why  Part  731  was  Inadequate  to 
atxount  for  those  differences,  and, 
therefore,  no  change  has  been  made  in 
this  Part. 

(5)(a)  Section  770.5  provides  for  the 
definition  of  terms  which  are  used  fre- 
quently In  different  parts  of  Sub- 
chapter O.  The  basis  and  purpose  and 
statutory  authority  for  this  Section 
was  discussed  at  43  FR  41687,  Septem- 
ber 18,  1978. 

(b)  Several  commenters  questioned 
whether  the  term  "complete  applica- 
tions," as  defined  in  Section  770.5.  in- 
cluded the  submittal  of  or  proof  of  ap- 
plication for  other  permits  required 
under  laws  other  than  the  Act.  The 
answer  is  no.  This  definition  requires 
neither.  (1)  that  other  permits  re- 
quired under  other  laws  be  obtained 
prior  to  filing  of  the  application  under 
the  Act.  nor  (2)  that  applications  or 
proofs  of  submittal  of  applications  for 
permits  required  under  other  laws  be 
made  part  of  the  Act's  application, 
unless  a  particular  State  chooses  to  re- 
quire this  as  part  of  its  State  program. 
If  a  State  decides  to  do  so,  then  OSM 
would  have  to  approve  that  action 
under  Section  505  of  the  Act. 

It  should  be  noted,  however,  that 
OSM  has  been  engaged  in  negotiations 
with  the  Environmental  Protection 
Agency  (EPA)  concerning  whether  the 
contents  of  application  for  an  NPDES 
permit  could  be  coordinated  with,  and 
serve  to  satisfy  in  part,  the  Act's  appli- 
cation requirements.  Those  discussions 
have  not  yet  been  concluded.  See  also, 
the  Preamble  to  Sections  770.12  and 
816.42,  for  an  explanation  of  the  terms 
of  Surface  Mining  Act  coordination  re- 
quirements with  other  laws. 

(c)  A  number  of  commenters  ex- 
pressed concern  over  the  definition  of 
"general  area"  in  the  proposed  rules. 

The  term  "general  area"  Is  based 
upon  the  requirements  of  the  Act  at 
Sections  507(bKll).  508(a)(13),  and 
510(b)(3),  that  the  regulatory  authori- 
ty make  an  assessment  of  the  probable 
cumulative  impacts  of  aU  anticipated 
mining  In  the  Icx^ale  around  the  area 
for  which  a  particular  permit  is  being 
sought.  "General  area"  is  used  to  de- 
scribe the  area  for  which  hydrologic 
Information  must  be  available  to  the 
regulatory  authority  before  this  as- 
sessment c;an  be  made.  Legal  authority 
for  this  definition  is  Sections  102,  201. 
503,  504,  506.  507.  508.  510,  515,  516. 
517.  522  and  717  of  the  Act. 


The  basis  and  purpose  for  the  defini- 
tion were  generally  discussed  at  43  FR 
41687  (Sept.  18,  1978).  Under  the  pro- 
posed rule,  the  definition  would  ordi- 
narily have  been  tied  to  the' scope  of 
the  Department's  Office  of  Water 
Data  Coordination  "catalog  unit."  As  a 
result  of  public  comments,  the  final 
rule  utilizes  a  definition  that  will  ordi- 
narily be  much  narrower  In  scope, 
with  appropriate  distinctions  drawn 
between  surface  and  ground  water. 

(1)  The  Act  differentiates  between 
"onsite"  and  "offslte"  data  and  speci- 
fies that  l>oth  types  of  hydrologic  data 
are  required  before  the  regulatory  au- 
thority can  make  the  necessary  assess- 
ment. .  See  Sections  507(b)(ll). 
508(aK13),  and  510(bK3),  of  the  Act. 
Because  "onsite"  data  refers  to  data 
obtained  from  the  area  that  would  be 
eventually  permitted,  i.e.,  the  mine 
plan  area,  "offslte"  data  are  those 
data  obtained  from  outside  the  mine 
plan  area,  (see  the  discussion  on  the 
definition  of  mine  plan  area  In  the 
Preamble  to  Section  701.5). 

In  this  context,  the  inner  limit  of 
the  "general  area"  is  defined  as  the 
same  as  and  contiguous  with  the  outer 
limit  of  the  mine  plan  area.  Therefore, 
it  is  necessary  to  define  the  outer  limit 
of  the  "general  area"  in  terms  of  the 
area  which  win  provide  sufficient 
quantities  and  kinds  of  hydrologic 
data  for  reasonably  assessing  the  envi- 
ronmental impacts  of  all  anticipated 
mining  In  the  "general  area." 

The  "general  area"  must  also  be 
large  enough  to  establish  Icx^tions 
which  provide  baseline  data  that  are 
not  anticipated  to  be  hydrologically  or 
otherwise  initially  affected  by  pro- 
posed mining  operations.  This  is 
needed  to:  *.^s     c 

(a)  Provide  baaeiUoClnnformation  on 
the  normal,  ambient  hydrologic  condi- 
tions of  the  area  prior  to  mining,  to 
determine  potential  Impacts  of  pro- 
posed mining  operations,  and 

(b)  Analyze  what  additional  Informa- 
tion (If  any)  the  regulatory  authority 
may  deem  necessary  to  require  the  op- 
erator to  gather  for  the  determination 
of  the  pipbable  hydrolbgic  conse- 
quences. 

On  the  other  hand,  the  area  should 
be  small  enough  to  eliminate  "mask- 
ing" or  confounding  effects  from  other 
existing  mining  activities  or  non- 
mining  hydrologic  Influences.  This  is 
imjjortant,  because  the  applicant, 
when  developing  its  "determination" 
under  Section  507(bKll)  of  the  Act. 
needs  to  analyze  only  the  Impacts  of 
Its  mining  operations  on  the  hydrolo- 
gic balance;  the  regulatory  authority 
makes  the  "assessment"  involving  the 
cumulative  Impacts  of  all  anticipated 
mining  In  the  area.  It  the  area  is  not 
delineated  properly  to  ac^oimt  for  the 
cause-effect  relationship  for  a  particu- 
lar operation,  then  It  will  be  impossl- 
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ble  for  the  regulatory  authority  to 
evaluate  the  determination  and  ap- 
prove the  permit  application  or  to 
make  a  proper  assessment  of  cumula- 
tive impacts  of  all  operations  In  the 
area.  For  example.  Influences  of  do- 
mestic, municipal,  or  non-mining  In- 
dustrial activities  tend  to  "mask"  the 
ruitural  bydrologic  regime  and  make  It 
difficult  to  isolate  the  hydrologic  Im- 
pacts that  may  be  attributed  to  mining 
from  those  due  to  other  causes. 

(ii)  The  difficulty  of  arriving  at  a  hy- 
drologically  sound  and  workable,  blan- 
ket definition  of  "general  area"  is  com- 
pounded by  the  extent  of  diverse  hy- 
drologic and  topographic  variability 
throughout  the  coal  fields  of  the 
nation,  especially  in  Appalachia. 
Adding  further  complexity  is  the  fact 
that  ground  water  and  surface  water 
basins  are  not  necessarily  geographi- 
cally identical.  A  topographic  drainage 
basin  (watershed)  wUl  drain  surface 
water  to  a  discrete  "outflow"  point  be- 
tween drainage  divides.  However,  de- 
pending upon  the  subsurface  angle 
and  direction  of  underlying  geologic 
strata  within  that  same  topographic 
basin,  downward  percolating  ground 
water  will  intersect  with  the  geologic 
strata  and  may  flow  outsi'de  and  into 
one  or  more  other  topographic  basins. 
(Hjelmfelt  and  Cassidy.  1975.  p.  6  and 
figs.  1.  2;  U.S.G.S..  1974b.  pp.  20-62 
and  figs.  7-18;  Van  Voast,  1974.  pp.  16- 
23;  Van  Voast.  1975.  plates  1.  5,  7.  9.  11; 
Bur.  Mines.  1977b.  pp.  50-51.  83;  Bur. 
Mines.  1978.  pp.  184-202).  Thus  a 
ground  water  "basin"  may  be  larger 
than  the  surface  water  topographic 
basin  or  watershed. 

On  the  other  hand,  underlying  im- 
permeable strata  may  Isolate  the 
ground  water  from  the  surface  water, 
resulting  in  two  independent  systems 
that  limit  or  confound  indirect-obser- 
vation techniques.  In  this  ca«e,  the 
ground  water  basin  may  be  snudler  in 
area]  extent  than  the  topographic 
basin.  Often  a  series  of  "perched" 
ground  water  zones  can  occur. 
(Musser.  1963.  p.  A-20;  McWhorter.  et 
al..  1977,  pp.  18-22;  Bur.  of  Mines. 
1978.  p.  184;  uses,  1974b.  pp.  20-63. 
figs.  7-18).  Thus.  It  Is  imperative  that 
the  surface  water  basins  and  the 
ground  water  basins  be  separately  de- 
lineated because  of  the  possible  differ- 
ential flow  directions  of  surface  and 
ground  water  (Chow,  V.  T..  1964.  pp. 
4-23). 

(ill)  The  definition  of  "general  area" 
involved,  in  addition  to  the  above  dis- 
cussion, consideration  of:  (1)  the  influ- 
ence of  mining  activities  upon  water- 
sheds In  which  permit  areas  are  locat- 
ed, and  nearby  uiunined  watersheds 
that  may  be  adversely  impacted  by 
practices  associated  with  those  activi- 
ties, such  as  disposal  of  excess  uncon- 
taminated  water  or  contaminated 
water:  (2)  the  possibility  that  alter- 
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atlon  of  ground  water  recharge  aones 
and  rates  in  mined  watersheds  may  ad- 
versely influence  the  ground  and  sur- 
face water  availability  in  non-mined 
watersheds;  and  (3)  topography,  be- 
cause of  Its  influence  on  flow,  storage, 
and  retention  of  surface  water. 

The  concept  of  "watersheds  contain- 
ing perennial  streams"  is  used  in  the 
definition  to  assure  that  the  scope  of 
the  hydrologic  assessment  is  not  limit- 
ed to  the  flow  of  water  in  a  single 
channel  of  a  small  wet-weather 
stream,  but  Includes  the  total  water- 
shed of  larger  streams.  This  is  needed 
because  the  Act  protects  particularly 
the  public  uses  of  streams  (see  sections 
508(a)(13),  717(b))  which  are  more 
likely  directly  related  to  larger 
strevns. 

Some  of  the  difficulties  in  assessing 
cumulative  impact  of  anticipated 
mining,  particularly  in  areas  where 
mining  has  been  done  prior  to  the  ap- 
proval of  State  programs,  can  be  over- 
come by  using  unaffected  or  "control" 
watersheds  for  comparative  purposes. 
Data  from  such  sj^as  may  be  required 
to  provide  an  understanding  of  the  hy- 
drologic differences  between  mined 
and  non-mined  area  (Grubb  and 
Ryder.  1972.  pp.  17-33).  This  concept 
Is  inherent  in  the  term  "areal  extent" 
as  used  in  the  definition. 

(iv)  The  Office  of  Water  Data  Co- 
ordination (OWDC)  of  the  U.S.  Geo- 
logical Survey  (USGS)  uses  a  system 
of  catalog  units  for  grouping  approxi- 
mately equal-sized  surface  water  sub- 
basins  with  approximately  equivalent 
rainfalls  within  regional  areas.  The 
catalog  units  are  used  as  a  basis  for 
segregation  of  water  quality  and 
steamflow  daU  in  the  NAWDEX  and 
WATSTORE  computer  programs  of 
the  USGS.  Work  also  Is  underway  to 
make  the  Environmental  Protection 
Agency's  STORET  water  data  storage 
and  retrieval  system  compatible  with 
these  units. 

The  OWDC  catalog  unlu  are  valid 
criteria  for  making  rational  hydrologic 
sub-dlvlsions  of  the  nation  and.  there- 
fore, may  serve  as  a  guideline  for  the 
hydrologic  data  acquisition  mandated 
by  Section  507(b)(ll)  of  the  Act.  The 
Office  believes  that  although  manda- 
tory assessment  of  entire  catalog  units 
is  not  always  required,  as  they  were 
under  the  proposed  rule,  the  catalog 
units  should  t>e  used  by  the  regulatory 
authority  for  reference  to  mine  area 
locations,  and  data  compilation,  stor- 
age, and  retrievaL 

(v)  In  order  to  fully  utilize  the  ad- 
vantages inherent  in  the  catalog  unit 
system  and.  at  the  same  time,  assure 
adequate  data  coverage  at  a  reason- 
able level  of  costs,  the  Office  recog- 
nizes that  the  regulatory  authority 
may  require  data  from  a  "general 
area"  that  will  often  be  more  limited 
geographically  than  the  boundary  of 


the  catalog  unit.  Fy)r  example,  where 
mining  activities  have  been  limited  to 
either  the  extreme  upstream  or  down- 
stream reaches  of  a  sub-basin  t>ecause 
of  local  geologic  or  topographic  condi- 
tions, the  regulatory  authority  may 
make  its  assessment  using  data  from 
that  relatively  small  percentage  of  the 
total  drainage  area  of  the  sut>-ba8in 
catalog  unit  in  the  locale  of  proposed 
mining. 

The  Office  recognizes  that.  In  this 
context,  several  "general  areas"  may 
exist  In  one  catalog  unit  In  such  cases, 
the  regulatory  authority  may  make  an 
assessment  of  the  probable  cumulative 
Impact  of  mining  by  considering  the 
cumulative  data  from  more  than  one 
"general  area."  Depending  upon  the 
location  of  the  proposed  permit  area, 
data  may  or  may  not  be  required  at 
the  downstream  terminus  of  the  sub- 
basin. 

The  Office  also  recognizes  that 
where  proposed  permit  areas  lie  In 
more  than  one  catalog  unit  or  overlie 
areas  subject  to  interbasin  transfer  of 
ground  water,  it  may  necessitate  the 
use  of  data  from  more  than  one  cata- 
log unit  and,  in  such  cases,  the  "gener- 
al area"  may  extend  beyond  the  limit 
of  one  catalog  unit. 

<vl)  All  commenters,  except  one,  con- 
strued "general  area"  to  mean  the 
area  from  which  hydrologic  data  must 
be  collected  or  obtained  by  the  permit 
applicant.  It  is  Important  to  note  that 
"general  area"  is  used  to  define  the 
area  on  which  the  regulatory  authori- 
ty must  make  an  assessment  of  the 
probable  cumulative  impacts  of  all 
mining  in  the  area  and  does  not  define 
the  area  from  which  the  permit  appli- 
cant Itself  must  collect  hydrologic 
data.  The  permit  applicant  may  or 
may  not  be  required  to  make  use  of 
general  area  data  in  order  to  make  a 
determination  of  the  probable  hydro- 
logic  consequences  in  relation  to  a  spe- 
cific mine.  (See  H.R.  Rept.  No.  95-218, 
95th  Congress.  1st  Session  at  64  (1977); 
and  discussion  In  Preamble  to  Sections 
779.13-779.16). 

A  numt>er  of  commenters  expressed 
concern  over  the  vagueness  of  the  geo- 
graphic coverage  of  the  "general  area" 
and  stated  that  the  Imposition  of  the 
catalog  unit  system  as  the  sole  crite- 
rion for  data  collecton  would  result  In 
unjustified  costs  and  th^  acquisition  of 
irrelevant  data.  TIkt  Office  agreed 
with  this  position.  4>elie\'ing  that,  in 
many  instances,  the  excessive  amount 
of  data  that  would  Vesult  from  evalu- 
ating entire  catalog  units,  or  only  that 
part  of  a  catalog  unit  downstream 
from  a  proposed  mining  activity, 
would  result  in  an  unjustified  exi>ense 
for  data  that  would  not  be  needed  for 
assessing  the  cumulative  imp«M;ts  of  all 
anticipated  mining  In  the  area. 

A  oommenter  stated  that  OWDC 
catalog  units  are  "inappropriate,"  be- 


cause they  may  be  much  larger  than 
the  area  anticipated  to  be  Impacted  by 
mining  activities.  This  commenter  also 
suggested  that  hydrologic  assessment 
data  be  provided  only  for  the  water- 
shed in  which  the  mine  is  located, 
downstream  to  a  point  where  the  mine 
area  comprises  ten  percent  of  the  wa- 
tershed. The  Office  accepts  this  posi- 
tion in  part,  realizing  that  many  cata- 
log units  are  indeed  much  larger  than 
the  area  to  be  Impacted.  However,  the 
Office  rejects  the  concept  of  data  ac- 
quisition based  on  a  fixed  percentage 
of  drainage,  because  It  is  felt  that  such 
an  approach  would  not  provide  the 
flexibility  needed  for  different  hydro- 
logic  and  geologic  settings,  where  the 
percentage  of  Impacted  area  may  vary 
greatly.  This  Is  especially  true  for 
those  basins  which  have  a  "dynamic" 
boundary  situation  as  discussed  above 
in  paragraphs  (11)  and  (HI). 

A  few  commenters  suggested  that 
"general  area"  should  be  limited  to 
the  watershed  surrounding  a  proposed 
permit  area  and  that  a  "tie-in"  to  the 
OWDC  catalog  is  "capricious  in  that 
said  document  is  everchanglng  .  .  .  and 
is  not  a  common  reference  dociunent 
available  to  the  general  public  nor  the 
coal  Industry."  The  Office  believes 
that  limiting  hydrologic  data  require- 
ments to  the  watershed  surrounding 
the  proposed  permit  area  may  fall  to 
account  for  changes  resulting  from 
the  interbasin  movem2nt  of  ground 
water  and  possible  Impacts  on  wells 
and  streams  in  adjacent  watersheds, 
particularly  during  base-flow  condi- 
tions. The  Office  does  not  feel  that 
the  OWDC  catalog  is  "capricious";  it 
will  be  made  readily  available  to  the 
public  and  Industry  by  OSM  and  other 
involved  Federal  and  State  agencies 
under  30  CFR  779.13(b)  and  783.13(b). 

A  few  commenters  opposed  the  pro- 
posed definition  of  "general  area"  on 
the  ground  that  It  would  require  com- 
pilation of  data  on  a  "virtually  limit- 
less area"  not  contemplated  by  Section 
507  of  the  Act.  That  was  not  true,  be- 
cause the  USGS  catalog  units  have 
discrete  definitions.  In  any  event,  the 
final  rules  definition  insures  a  reason- 
ably-ascertainable  limit  for  both  sur- 
face and  ground  water  applications. 

(vil).  Technical  literature  considered 
in  development  of  the  definition  of 
"general  area"  were: 

1.  Chow.  V.  T..  1964.  Handbook  of 
Applied  Hydrology.  McGraw-Hill  Book 
Co..  New  York,  Sections  1-29  (various 
pagings). 

2.  Grubb.  H.  P.  and  Ryder,  P.  D., 
1972,  Effects  of  Coal  Mining  on  the 
Water  Resources  of  the  Tradewater 
River  Basin.  Kentucky,  UJS.  Geologi- 
cal Survey  Water-Supply  Paper  1940, 
83  pp. 

3.  Hjelmfelt,  A.  T..  Jr..  and  Cassidy. 
J.  J.,  1975,  Hydrology  for  Engineers 
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and  Planners,  Iowa  State  University 
Press.  210  pp. 

4.  McWhorter.  D.  B.,  and  others. 
1977,  Surface  and  Subsurface  Water 
Quality  Hydrology  In  Surface  Mined 
Watersheds,  (Prepared  by  Colopado 
SUte  University,  Port  Collins,  CO). 
UJS.  Environmental  Protection  Agency 
Project  R802175  Report.  357  pp. 

5.  Musser,  J.  J.,  1963,  Description  of 
Physical  Environment  and  of  Strip 
Mining  Operations  In  Parts  of  Beaver 
Creek  Basin,  Kentucky,  Chapter  A  In 
Hydrologic  Influences  of  Strip  Mining, 
U.S.  Geological  Survey  Professional 
Paper  427-A,  25  pp. 

6.  U.S.  Bureau  of  Mines.  1977b.  Re- 
search on  Hydrology  and  Water  Qual- 
ity of  Watersheds  Subjected  to  Sur- 
face Mining,  (Third  Seml-Annual 
Technical  Report  Prepared  by  UJS. 
Department  of  Agriculture,  and  Ohio 
Agriculture  Research  and  Develop- 
ment Center  in  Cooperation  with  the 
U.S.  Geological  Survey).  U.S.  Bureau 
of  Mines  Contract  No.  JO166055 
Report.  68  pp. 

7.  U.S.  Bureau  of  Mines.  1978.  Re- 
search on  Hydrology  and  Water  Qual- 
ity of  Watersheds  Subjected  to  Sur- 
face Mining,  Phase  1:  Premlnlng  Hy- 
drologic and  Water  Quality  Condi- 
tions. (Prepared  by  U.S.  Department 
of  Agriculture  and  Ohio  Agricultural 
Research  and  Development  Center, 
U.S.  Bureau  of  Mines  Contract  Nos. 
JO166054  and  JO166055  Report.  296 
pp.  and  App>endlxes  A-O). 

8.  U.S.  Geological  Survey,  1974b, 
Shallow  Groundwater  in  Selected 
Areas  in  the  Port  Union  Coal  Region, 
U.S.  Geological  Survey  Open-File 
Report  84-48,  72  pp.  and  illustrations 
and  tables. 

9.  Van  Voast.  W.A..  1974.  Hydrologic 
Effects  of  Strip  Coal  Mining  in  South- 
eastern Montana— Emphasis:  One 
Year  of  Mining  Near  Decker.  Montana 
Bureau  of  Mines  and  Geology  Bulletin 
No.  93,  23  pp. 

10.  Van  Voast,  W.A.,  and  Hedges. 
R.B..  1975.  Hydrologic  Aspects  of  Ex- 
isting and  Proposed  Strip  Coal  Mines 
Near  Declcer.  Southeastern  Montana, 
Montana  Bureau  of  Mines  and  Geolo- 
gy Bulletin  No.  93.  31  pp. 

(d)  The  definition  of  principal  share- 
holder has  been  moved  to  this  Section 
from  Sections  778.5  and  782.5  of  the 
proposed  regulations.  It  also  has  been 
changed  to  cover  beneficial  owners  of 
shares,  as  well  as  owners  of  record. 
This  change  is  based  on  comments 
suggesting  focus  on  all  those  who 
exert  control  on  the  applicant  and  the 
long  experience  of  the  Securities  and 
Exchange  Commission  (SEC)  In  ad- 
ministering the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  Chapter  2B). 
That  experience  led  the  SEC  to  re- 
quire disclosure  of  both  owners  of 
record  and  beneficial  owners  of  securi- 
ties. The  SEC's  regulations  for  deter- 
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mining  beneficial  owners  are  set  forth 
at  17  CFR  240.13d-3. 

OSM  believes  that  the  regulatory 
concerns  which  led  the  SEC  to  pro- 
mulgate this  regulaton  are  similar  to 
the  basis  for  Section  507(bK4)  of  the 
Act,  which  requires  disclosure  of  per- 
sons owning  10  percent  or  more  of  any 
stock  in  a  surface  mining  operation. 

Because  management  control  of  a 
company  can  be  exerted  even  by  bene- 
ficial owners  of  10  percent  or  more  of 
such  stock,  OSM  has  decided  to  re- 
quire that  such  ownership  also  be  re- 
ported by  permit  applicants. 

(6)  With  respect  to  Section  770.6. 
few  commenters  noted  that  the  regu- 
lations contain  no  references  to  the 
Small  Operators  Assistance  Program 
under  Section  507(c)  of  the  Act.  A  ref- 
erence to  this  program  has  been  added 
to  Section  770.6  with  a  description  by 
referring  to  Part  795.  which  was  put>- 
llshed  along  with  the  Interim  program 
regulations  on  E>ecember  13.  1977  (42 
PR  62710)  and  remains  unchanged  for 
the  permanent  program. 

(7Ka)  Section  770.12  Implements  sev- 
eral Sections  of  the  Act  which  require 
regulatory  authorities  to  establish  a 
process  for  coordinating  the  review 
and  Issuance  of  permits  under  the  Act 
with  those  under  any  other  Federal  or 
State  permit  process.  In  addition,  this 
Section  implements  the  requirements 
of  certain  other  Federal  laws  which 
Impose  duties  upon  entities  imple- 
menting the  SMCRA.  to  ensure  pro- 
tection of  resources  regulated  under 
those  other  laws.  Statutory  authority 
for  Section  770.12  is  Sections  102,  201, 
501,  503.  504.  505.  506.  508(a).  509.  510. 
513,  514,  515,  522,  523,  701,  702.  and 
707  of  the  Act  and  the  statutes  identi- 
fied at  Sections  770.12  (b)  and  (c). 

(b)  A  few  commenters  suggested 
that  the  wording  "Federal  Programs" 
In  the  first  sentence  be  deleted.  Be- 
cause this  Section  relates  to  both  Fed- 
eral and  State  programs,  the  language 
has  been  changed  to  "regxilatory  pro- 
grams." 

(c)  A  commenter  suggested  that  Sec- 
tion 770.12  be  revised  to  consider 
mining  in  national  parks.  This  com- 
ment has  been  rejected  as  unneces- 
sary, because  mining  in  national  parks 
is  prohibited  in  Section  522(eKl)  of 
the  Act  and  30  CFR  761.11. 

(d)  A  few  commenters  contended 
that  Section  770.12  should  mention 
Federal  procedures  for  the  protection 
of  historic  and  cultural  properties  (36 
CFR  Part  800).  This  comment  also  has 
been  rejected  as  unnecessary,  because 
Section  786.19(e)  already  prohibits 
permits  which  allow  mining  on  areas 
Included  In  or  eligible  for  the  National 
Register  of  Historic  Places,  except  as 
provided  for  in  Section  761.11. 

(e)  One  commenter  suggested  that, 
in  order  to  coordinate  the  various  en- 
vironmental   provisions    of    the    Act, 
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OSM  should  delegate  its  authority 
over  air,  water  and  aolld  waste  to  other 
appropriate  Federal  agencies.  This 
comment  has  been  rejected,  because 
OSM  cannot  delegate  any  authority. 
however  limited,  except  as  authorized 
by  the  Act.  Section  515  does  require 
that  surface  coal  mining  and  reclama- 
tion operations  be  regulated  under 
State  and  Federal  programs  for  air. 
Sections  515<bX4).  515(bK23);  water. 
Sections  515<bX4).  (5).  (8).  (9).  (10). 
(13).  (15KcKiv).  (17).  (18).  (24);  and 
soUd  waste.  Sections  515(bX4).  (10). 
(11).  (13),  and  (14).  The  Act  does  not 
allow  tor  delegation  of  authority 
under  these  provisions  to  any  entity 
other  than  the  regulatory  authority. 
However,  OSM  is  currently  developing 
procedures  for  appropriate,  detailed 
coordination  with  EIPA. 

(f)  A  few  coDunenters  questioned 
whether  obtaining  all  permits  under 
other  laws  is  a  prerequisite  to  issuance 
of  a  permit  under  the  Act  and  Section 
770.12.  A  State  is  not  required  under 
the  Act  to  delay  any  permitting  proce- 
dure pending  the  issuance  of  permits 
by  agencies  under  other  laws,  unless 
the  Act's  permit  would  authorize  the 
operator  to  take  actions  In  conflict 
with  the  more  stringent  requirements 
of  those  laws.  Where  such  a  conflict 
occurs,  the  State  Is  empowered  to 
withhold  issuance  of  the  Act's  permit 
under  the  Supremacy  Clause  of  the 
United  SUtes  Constitution  (which 
makes  Federal  taw  supreme  over  in- 
consistent State  law)  and  Sections  503 
and  702  of  the  Act.  State  law  cannot 
lawfully  require  the  regulatory  au- 
thority to  issue  a  permit  within  a  spec- 
ified time,  if  a  requirement  of  Federal 
law  would  operate  to  prohibit  issuance 
of  the  permit. 

It  should  be  clearly  noted,  however, 
that  under  Section  510(c)  of  the  Act 
and  Sections  786.19(g)  and  (i)  of  the 
regulations,  the  State  regulatory  au- 
thority is  required  to  withhold  a 
SMCRA  permit.  If  the  applicant  oper- 
ates other  coal  mines  In  violation  of 
other  laws  relating  to  air  or  water  en- 
vironmental protection.  Thus  the 
State  regulatory  authority  may  have 
to  withhold  Issuance  of  the  Act's  per- 
mits, because  of  lack  of  concurrence 
from  Federal  or  State  agencies,  on  a 
basis  Independent  from  Section  770.12 
of  the  final  regulations. 

(g)  A  commenter  objected  to  Para- 
graph 770.12(b),  arguing  that  the  plan- 
ning requirements  cited  there  do  not 
relate  to  permitting  and  are.  there- 
fore, not  authorized  under  the  Act. 
The  Office  does  not  agree  and  has  re- 
tained these  in  the  final  rules. 

(i)  Section  208  of  the  Clean  Water 
Act  (CWA)  requires  that  the  States 
prepare  and  obtain  approval  of  the 
Administrator,  EPA.  of  "areawide 
waste  treatment  management  plans." 
covering  a  variety  of  water  pollution 


problons.  It  is  to  be  the  system  for  a 
national,  comprehensive  water  quality 
planning  and  control  process  for  "non- 
polnt "  sources  of  water  pollutants. 
Among  other  elements,  the  various 
State  plans  are  to  Identify  and  provide 
for  controlling  water  pollutants  in 
non-point  source  discharges  (e.g.. 
"runoff")  from  mining  activities  (Sec- 
Uon  208<bXGJ,  CWA).  In  addition. 
these  plans  are  to  provide  the  primary 
methods  for  the  regulation  of  the  dis- 
charge or  other  placement  of  dredged 
or  fill  material  into  navigable  waters. 
SecUon  208(bX4XB)  and  (C).  Dredging 
and  filling  is,  of  course,  a  common  ac- 
tivity associated  with  coal  mining  in 
some  areas  of  the  country.  Thus.  Sec- 
tion 208  plans  will  clearly  have  to  con- 
tain requirements  in  the  regulation  of 
numerous  aspect*  of  coal  mining  oper- 
ations. (It  is  noted  that  EPA  has.  by 
policy  memorandum,  advlaed  its  Re- 
gional Offices  that  State  reclamation 
plans  and  State  programs  under  Titles 
IV  and  V  of  the  Act  will  be  deemed  to 
satisfy  Section  208.  CWA  plan  require- 
ments for  coal  mining  In  the  States). 

Section  303  of  the  CTWA  provides  for 
a  national,  comprehensive  water  qual- 
ity planning  and  control  process  that 
complements  Section  208  plans,  by 
covering  point  sources.  Under  Section 
303(e),  the  States  must  establish  a 
continous  planning  process  to  ensure 
that  point  sources  of  pollution  are  ap- 
propriately controlled  through  the  im- 
position of  effluent  limitations  (Sec- 
tion 303(eX3XA)),  coordination  with 
Section  208-  plans  (Section 
303(eX2XB)).  and  other  measures. 
Coal  mining,  of  course,  results  in  point 
source  discharges,  when  water  is  dis- 
charged through  discrete,  confined 
conveyances. 

(li)  The  commenter  objecting  to  Sec- 
tion 779.12(b)  asserted  that  inclusion 
of  plans  under  Sections  208.  303(e)  of 
the  CWA  was  unauthorized  because 
Section  503(aH6)  of  the  Act  refers 
only  to  coordination  with  "other  Fed- 
eral and  State  permit  processes,"  and 
further  asserted  that  neither  Section 
208  nor  Section  303(c)  required  per- 
mits. 

This  argiiment  is  without  merit. 
First.  Section  779.12(b)  is  authorized 
under  Sections  201(cX12),  514(h),  and 
515(bX10)  of  the  Act.  in  addition  to 
Section  503(aX6).  In  any  event,  inclu- 
sion of  a  requirement  in  the  OSM  reg- 
ulations to  coordinate  the  Act's  Sec- 
tions 208  and  303(e)  of  CTWA  plans  is 
authorized  under  Section  503(aX6)  of 
the  Act  because  Sections  208  and 
303(e)  plans  do  constitute  elements  of 
a  ".  .  .  Federal  or  State  permit  process 
applicable  to  surface  coal  mining  and 
reclamation  operations."  See  Section 
503(aK6)  of  the  Act. 

Under  Section  208(bX2XGXii).  State 
plans  are  to  include  "...  procedures 
and   methods     ...    to   control    .  . 


mine-related  sources  of  pollution.  Indi- 
vidual States  may  well  decide  to  speci- 
fy permit  systems  tn  their  plans  as  the 
■procedure  and  method"  to  control 
mine- related  pollution.  Indeed,  as  indi- 
cated atMve.  the  EPA  exi>ects  that  the 
Act's  State  programs  and.  therefore, 
the  Act's  permits  will  be  used  in  many 
States  to  satisfy  Section  208  plaruiing 
requirements.  Furthermore.  SecUon 
208  plan  provisions  are  incorporated 
directly  into,  and  become  elements  of. 
the  NPDES  permit  system  require- 
ments of  Sections  401  et  teg.  of  the 
CWA,  33  U.S.C.  Section  1341  et  teQ. 
Under  Section  308(e).  CWA.  no 
NPDES  permit  may  be  issued  If  it  con- 
flicts with  a  Section  208  plan  require- 
ment. Thus,  Section  208  will  be  part  of 
a  "Federal  or  State  permit  process" 
under  Section  503(aX6)  of  the  Act. 

Section  303(e),  CWA  plans  also  are 
clearly  subject  to  coverage  under  the 
Act.  F^rst,  a  satisfactory  Section  303(e) 
plan  is  a  necessary  element  of  any 
State  NPDES  permit  program.  Section 
303(eX2).  CWA.  Second,  the  plans 
must  provide  for  the  imposition  of  ef- 
fluent limitations  and  schedules  of 
compliance  on  discharges.  Section 
303(eK3KA).  (P).  CWA  which  are  im- 
plemented through  the  NPDES 
permit  system.  See  Section  402(aHl). 
(bXl)  of  the  CWA.  Thus,  Section 
303(e)  plans  are  critical  elements  of 
the  NPDES  "permit  process"  and  sub- 
ject to  inclusion  within  the  coordina- 
tion requirements  of  Section  503(aX6) 
of  the  Act. 

(h)  With  respect  to  Section 
770.12(c).  comments  asserted  that 
none  of  the  laws  cited  there  require 
permits  and.  therefore,  this  paragrraph 
is  beyond  the  scope  of  Sections 
503<aX6)  and  504(g)  of  the  Act.  It  also 
was  contended  that  none  of  these  laws 
apply  to  actions  of  State  agencies, 
thereby  implying  that  this  Section 
should  apply  only  to  Federal  programs 
and  Federal  lands  programs.  Tliese  ar- 
guments mostly  have  been  rejected,  on 
the  basis  of  the  Secretary's  interpreta- 
tion of  the  following  statute,  three  of 
which  he  administers: 

(1)  The  Endangered  Species  Act  of 
1973,  a*  amended,  16  V.S.C.  Section 
1S31  etseg.iESA): 

ESA  contains  forceful  provisions  de- 
signed to  protect  endangered  and 
threatened  -species  of  plants  and  ani- 
mals, entitled  to  protection  by  virtue 
of  "listing"  by  the  Secretary  of  the  In- 
terior. Its  principal  operative  provision 
is  Section  7(a)  (16  U.S.C.A.  1536(a)). 

Pursuant  to  the  ESA.  the  U.S.  Pish 
and  Wildlife  Service  (USFWS)  and  the 
National  Oceanic  and  Atmospheric 
Administration  (which  has  Jurisdiction 
over  listed  species  not  relevant  to 
OSM  programs)  have  published  regu- 
lations implementing  Section  7  consul- 
tation requirements.  (See  43  FR  870- 
876.  January  4.  1978).  Under  these  reg- 


ulations (50  CFR  402.20),  examples  of 
activities  which  may  require  consulta- 
tion include:  (1)  -actions  intended  to 
conserve  listed  species  or  their  habitat; 

(2)  the  promulgation  of  regulations; 

(3)  the  granting  of  licenses,  contracts, 
leases,  easements,  rights-of-way,  per- 
mits, or  grants-in-aid;  or  (4)  actions  di- 
rectly or  indirectly  causing  modifica- 
tlohs  to  the  land,  water,  or  air. 

Because  OSM  is  required  to  Insure 
that  SMCRA  permits  under  Federal 
programs  m  ust  be  issued  in  accordance 
with  ESA  requirements,  this  statute 
provides  authority  to  promulgate  Sec- 
tion 770  12(c)  to  accomplish  that 
result.  First.  OSM  can  issue  regula- 
tions under  Section  7<a)  of  ESA  itself, 
as  It  provides  for  action  by  the  Secre- 
tary to  "administer"  his  non-ESA  pro- 
granft  to  further  the  purposes  of  the 
ESA.  Second.  Sections^  102,  515(bX10), 
515(bX17)  and  515(bX24)  of  the  Act  all 
provide  authority  to  insure  that  Title 
V  regulatory  programs  under  the  Act 
provide  for  protection  of  fish  and  wild- 
life un(Jer  OSM's  implementing  regu- 
lations. 

With  regard  to  State  programs. 
State  permits  are  covered  by  the  open- 
ing sentence  of  Section  7(a)  of  ESA, 
which  provides  that  "the  Secretary 
shall  review  other  (I.e.,  non-ESA)  pro- 
grams administered  by  him  and  utilize 
such  programs  in  furtherance  of  the 
purposes  of  the  Act."  State  programs 
will  be  part  of  the  permanent  national 
regulatory  program  under  Title  V  of 
the  Act  and.  tliorefore,  a'ill  be  among 
the  other  programs  which  must  fur- 
ther the  purposes  of  ESA. 

Even  after  a  State  program  Is  ap- 
proved, the  Secretary,  through  OSM. 
will  continue  to  administer  those  pro- 
grams, by  conducting  inspection  and 
enforcement  actions  in  the  States, 
funding  State  programs,  and  conduct- 
ir^  oversight  activities  to  ensure  that 
the  States  are  adequately  enforcing 
State  program  provisions.  Fiulher- 
more,  permits  issued  under  State  pro- 
grams are  actions  authorized,  funded, 
or  carried  out  by  a  Federal  agency,  as 
defined  In  50  CFR  Section  402.02(3). 

The  regulation  covers  the  "promul- 
gation" of  the  OSM  national  regula- 
tions, and  because  State  programs  will 
be  adopted  as  Federal  rules,  the  ap- 
proval of  State  programs.  Therefore, 
OSM  must  insure  that  State  programs 
contain  appropriate  requirements  to 
prevent  Jeopardizing  listed  species  and 
destruction  or  modification  of  critical 
species'  habitat.  In  addition  to  the 
direct  authority  of  ESA  and  the 
USFW's  regulations.  OSM  also  has  rel- 
evant authority  under  vvious  provi- 
sions of  the  Act.  (See  Sections  102. 
515(bX17);  and  515(bX24)). 

In  conclusion.  OSM  has  the  authori- 
ty required  to  ensure  the  coordination 
of  ESA  reqiiirements  with  the  issu- 
ance of  SMCRA  permits  under  Feder- 


al and  State  programs.  Other  Sections 
implementing  ESA  Include:  30  CFR 
776.13(bX2)  (Coal  exploration  approv- 
al); Sections  780.16(aKl).  784.20(aXl) 
(Reclamation  plans);  Section  786.17(a) 
(Regulatory  authority  permit  review 
coordinations  with  fish  and  wild  life 
agencies);  and  Section  786.19(0) 
(Permit  approval  criteria). 

(11)  The  Fish  and  Wildlife  Coordina- 
tion Act,  16  U.S.C.  Section  661  et  seq. 
(.FWCA): 

"FWCfi.  is  also  administered  by 
USFWS.  The  operative  provision  is 
Section  2(a),  16  U.S.C.  Section  622(a). 
That  requires,  with  respect  to  actions 
covered  by  it,  that  consultation  occur 
with  USFWS  and  the  State  fish  and 
wilcjlife  management  agency  prior  to 
the  issuance  of  a  Federal  permit  or  li- 
cense. The  statute  covers  projects  con- 
ducted by  private  enterprises  when  a 
Federal  license  or  permit  Is  needed,  so 
persons  conducting  coal  mining  would 
be  subject  to  the  consultation  require- 
ments. 

The  FWCA  consultation  require- 
ment has  been  closely  integrated  into 
permitting  requirements  under  the 
Federal  Water  Pollution  Control  Act 
(FWPCA),  as  amended  (33  U.S.C.  Sec- 
tion 1251  et  seq.),  for  all  NPDES  per- 
mits. Prior  to  obtaining  those  permits, 
the  applicant  must  go  through  the 
FWCA  consultation  process.  Because 
FWCA  consultation  requirements  for 
NPDES  and  dredge  and  fill  permits 
(which  many  coal  mining  operations 
must  obtain),  OSM  has  authority  to 
specify  FWCA  as  one  of  the  statutes 
for  which  coordination  must  be  effect- 
ed with  SMCRA  permit  applications 
under  Section  503(aX6)  and  504(g). 
Both  of  these  Sections  authorize  OSM 
to  promulgate  regulations  to  Insure 
that  SMCRA  permits  are  "coordinated 
toith  other  Stale  and  Federal  permit 
processes."  To  ensure  that  require- 
ments of  SMCRA  permits  are  coordi- 
nated with  NPDES  and  dredge  and  fill 
permits,  OSM  has  the  authority  to  re- 
quire that  SMCRA  application  reviews 
be  coordinated  with  applicable  re- 
quirements of  FWCA. 

(HI)  77ie  National  Historic  Preserva- 
tion Act  of  1966.  16  V.S.C.  470  et  seq. 
and  Executive  Order  No.  11 593 
(NHPA) 

NHPA  establishes  a  National  Regis- 
ter of  Historic  Places,  requiring  all 
Federal  agencies  to  take  Into  account 
the  effect  of  agency  "licensing" 
(which  Includes  "permitting")  on  any 
facility  listed,  or  eligible  for  listing  in 
the  National  Register.  Also,  Section 
522(e)  of  the  Act  prohibits  mining  that 
will  adversely  affect  public  parks  or 
historic  places  on  the  National  Regis- 
ter, unless  approved  Jointly  by  the  reg- 
ulatory authority  and  other  agencies 
with  Jurisdiction  over  the  park  or 
place. 


In  addition.  Sections  102.  201(c)  and 
501(b)  provide  authority  for  Section 
770.12(c).  Section  201(c)  gives  the  Sec- 
retary authority  to  promulgate  such 
Section  regulations  as  may  be  neces- 
sary to  carry  out  the  piui}oses  and 
provisions  of  the  Act,  while  Section 
501(b)  requires  the  Secretary  to  pro- 
mulgate a  regulatory  program  based 
on  and  conforming  with,  the  provi- 
sions of  Title  V.  One  of  the  purposes 
of  the  Act  is  to  "establish  a  national 
program  to  protect  society  and  the  en- 
vironment from  the  adverse  affects  of 
surface  coal  mining  operations"  (Sec- 
tion 102(a)).  Other  relevant  purposes 
relate  to  protection  of  the  rights  of 
persons  with  a  legal  Interest  in  land 
and  appurtenances  thereto  (Section 
102(b)),  and  protection  of  the  environ- 
ment (Section  102(d)).  Section 
770.12(c)  serves  to  carry  out  these 
clauses,  with  respect  to  National  His- 
toric Register  matters. 

(Iv)  Archaeological  and  Historic 
Preservation  Act  of  1974.  16  U.S.C. 
469-1  (Moss-Bennett  Act) 

The  Moss  Bennett  Act  provides  a 
means  for  private  parties  or  the  Feder- 
al Grovemment  to  perform  actual  re- 
covery of  archaeological  material  and 
data,  as  for  example  through  surveys, 
excavation,  and  transportation  to  a 
museum.  Upon  receiving  Information 
as  to  the  Imminent  loss  or  destruction 
of  significant  data,  the  Federal  licens- 
ing agency  or  department  may  con- 
duct a  survey  and  salvage  program,  or 
transfer  funds  to  the  Secretary  for 
that  purpose. 

Unlike  NHPA,  Moss-Bennett  does 
not  appear  to  extend,  in  general,  to 
State  program  permitting.  It  applies 
only  to  a  Federsil  agency's  own  activi- 
ties. In  connection  with  a  Federally-li- 
censed project,  activity,  or  program 
which  may  adversely  affect  enumer- 
ated resources.  Although  mines  po-- 
mitted  under  a  State  program  may  ar- 
guably be  Federally-licensed  activities 
and  Federal  agencies  may  be  involved 
in  the  permit  review  prcxess.  these 
agencies'  activities  muki  not  them- 
selves c»use  the  adverse  affect  on  the 
enumerated  resources  protected  under 
Moss-Bermett.  The  sole  apparent  ex- 
ception to  this  would  be  when  OSM 
approves  a  State  program  permit  em- 
bodsing  an  experimental  practice 
imder  Section  711  of  the  Act  and  30 
CFR  785.13.  However,  in  such  cases 
OSM,  not  the  State  regulatory  author- 
ity, would  be  responsible  for  compli- 
ance with  Moss-Bennett.  Therefore, 
OSM  has  concluded  that  Moss-Ben- 
nett should  not  be  made  applicable  to 
State  program  permit  requirements 
under  Section  770.12(c). 
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PART  771— GENERAL  REQUIREMENTS 
FOR  PERMITS  AND  PERMIT  APPLI- 
CATIONS 

IntrodiiCtion 

1.  This  Part  Implements  Sections 
102.  201.  501(b)  502,  503.  504.  505.  506, 
507.  508.  509.  510.  511,  512,  513.  514. 
515,  and  518  of  the  Act.  It  sets  forth 
the  criteria  for  obtaining  and  utilizing 
permits  under  permanent  regulatory 
programs  and  the  general  require- 
ments for  permit  applications  and 
fees.  General  discussion  of  the  author- 
ity, basis,  and  purpose  of  this  Part  Is 
at  43  F.R.  41687-41889  (Sept.  18,  1978) 

2.  Two  paragraphs  of  proposed  Part 
738  (736.4(c);  736.14(b))  which  con- 
cerned permitting  requirements  were 
moved  to  Part  771  at  sections  771.13(a) 
and  771.15.  Succeeding  sections  In  Part 
771  were  re-numbered.  The  general  au- 
thority, basis,  and  purpose  for  the  sec- 
tions of  Part  736  which  were  trans- 
ferred was  described  in  the  Preamble 
to  the  proposed  regulations.  43  F.R. 
41679-41680  (Sept.  18.  1978).  In  addi- 
tion, material  on  the  types  and  scales 
of  maps  and  cross-section  plans,  in 
general,  and  the  need  to  break  down 
map  areas  according  to  past  mining, 
which  was  located  in  various  sections 
of  proposed  Parts  779.  780.  783.  and 
784.  has  been  consolidated  at  Section 
771.23(e)  of  the  final  rules. 

3.  Substantial  conmient  was  received 
on  Part  771  and  some  significant  modi- 
fications were  made  as  discussed  In 
detail  below.  Some  sections  received 
little  or  no  comment,  however,  and 
remain  unchanged  from  the  proposed 
regulations,  with  the  exception  of 
minor  editorial  changes  to  clarify 
their  meaning. 

4.  On  Section  771.2.  a  commenter 
asked  whether  facilities  ancillary  to  a 
surfitce  mining  and  reclamation  oper- 
ation (such  as  a  storage  shed  for  cen- 
tral distribution  of  parts)  are  subject 
to  the  permitting  requirements. 

These  facilities  are  subject  to  the  per- 
mitting requirements  to  the  extent 
that  they  fall  within  the  definition  of 
surface  coal  mining  and  reclamation 
operations  In  Sections  701(26>-<27)  of 
the  Act  and  Section  700.5  of  the  final 
rules. 

9771.11     General    requirements    for    per- 
mits—operations. 

1.  Authority,  basis,  and  purpose  for 
this  section  were  generally  discussed 
at  43  F.R.  41687  (Sept.  18,  1978). 
Minor  rewording  of  this  section  was 
made  to  Improve  its  clarity. 

2.  One  commenter  questioned 
whether  reclamation  of  abandoned 
mines  would  require  a  permit.  If  activi- 
ties defined  as  surface  coal  mining  and 
reclamation  operations  imder  the  Act 
and  In  Section  700.5  are  carried  out. 
regardless  of  the  previous  use  or  pres- 


RULES  AND  REGULATIONS 

ent  condition  of  the  land,  then  a 
permit  under  the  Act  is  required.  How- 
ever, the  reader  is  referred  to  30  CFR 
Part  874,  in  particular,  and  Sub- 
chapter R  of  this  Chapter  in  general, 
for  requirements  for  abandoned  mine 
reclamation  work  to  be  conducted 
under  Title  IV  of  the  Act. 

3.  Several  commenters  stated  that 
the  requirement  for  having  a  valid 
permit  to  mine  coal  within  eight 
months  from  the  date  on  which  a  reg- 
ulatory program  Is  approved  by  the 
Secretary  was  much  too  short.  Be- 
cause two  months  are  allowed  for  op- 
erators to  file  applications  after  the 
program  Is  approved,  six  months 
remain  for  the  regulatory  authority  to 
review  the  application.  Under  Section 
506(a).  however,  permits  for  existing 
mines  continue  in  effect,  if  the  regula- 
tory authority  does  not  act  within  six- 
months.  Several  commenters  felt  that 
the  six-month  review  period  was  too 
long.  The  comments  were  rejected,  be- 
cause these  time  limits  are  required  by 
Sections  502(d)  and  506(a)  of  the  Act. 

4.  A  conunenter  suggested  amending 
Section  771.11  to  explain  that  coopera- 
tive agreements  are  covered.  Tliis  sug- 
gestion was  rejected  as  unnecessary 
under  30  CFR  745,  as  a  cooperative 
agreement  provides  for  the  application 
of  a  State  program  to  Federal  lands. 
State  programs  are  "regulatory  pro- 
grams" under  Section  701.5  of  the 
final  rules  and  covered  by  Part  771. 

5.  Some  conunenters  suggested  that 
existing  operations  be  allowed  to 
obtain  "revised  Interim"  permits  under 
the  permanent  regulatory  program, 
arguing  that  "re-permitting"  Is  simply 
a  duplication  with  no  real  benefit.  Sec- 
tions 502(d)  and  506(a)  of  the  Act  ex- 
plicitly require  that  all  operations  ex- 
isting eight  months  after  the  perma- 
nent program  comes  Into  effect  must 
obtain  a  permit  under  a  State  or  Fed- 
eral program.  State  programs  and  Fed- 
eral programs  are  defined  In  Section 
701  of  the  Act  as  programs  promulgat- 
ed under  Sections  503  and  504  of  the 
Act.  that  is.  under  the  permanent  pro- 
gram. The  permanent  program  pro- 
vides specific,  detailed  requirements 
for  permit  applications  and  public  par- 
ticipation in  review  of  those  applica- 
tions (see  Sections  507,  508.  513  and 
514  of  the  Act),  which  were  not  appli- 
cable In  the  interim  program.  Further- 
more, under  Section  S10(b).of  the  Act. 
an  applicant  must  show  compliance 
with  all  of  the  Act's  performance 
standards,  many  of  which  were  not  in 
effect  during  the  interim  program. 
(.Compare  Section  502(c)  with  515  and 
516  of  the  Act.)  Thus,  permits  under 
the  Interim  program  cannot  satisfy 
the  requirements  of  the  permanent 
regulatory  program. 


5  771.13    Continued  operation  under  Inter- 
im permits. 

1.  As  explained  In  the  introduction. 
Section  771.13(a)  Is  a  new  section  de- 
rived from  Section  736.4(c)  of  the  pro- 
posed regulations.  It  was  moved  to 
Subchapter  G,  where  It  logically  be- 
longs, because  It  provides  for  the  con- 
tinued effect  of  permits  Issued  under 
the  Interim  program.  The  proposed 
version  of  Section  771.13  has  been  re- 
numbered as  771.13(b)  in  the  final  reg- 
ulations. 

2.  Section  771.13(a)  is  promulgated 
under  Sections  102,  201.  501(b).  502. 
503.  504.  506,  510,  515.  516  and  701  of 
the  Act.  It  Implements  the  provisions 
of  Section  502(f).  of  the  Act,  to  cover 
permitting  In  the  period  between  the 
Secretary's  disapproval  of  a  state  pro- 
gram submission  under  30  CFR  732 
and  Implementation  of  a  Federal  pro- 
gram for  the  state  involved. 

3.  As  proposed,  the  rule  would  have 
precluded  Issuance  of  permits  during 
Judicial  review  of  the  Secretary's  insti- 
tution of  a  Federal  progran^  A  com- 
menter correctly  pointed  out  that  this 
misinterpreted  Section  502(f)  of  the 
Act,  suggesting  that  the  preclusion  on 
issuance  of  permits  applies,  instead,  to 
the  period  which  Includes  Judicial 
review  of  a  dlssaproval  of  a  State  pro- 
gram submission  until  the  Secretary's 
promulgation  of  a  Federal  program. 
The  final  rule  has  been  modified  ac- 
cordingly. 

4.  Several  commenters  suggested 
that  proposed  Section  736.4(c)  be  re- 
vised, to  allow  the  states  or  OSM  to 
Issue  new  permits  during  the  period 
between  disapproval  of  a  State  pro- 
gram and  implementation  of  a  Federal 
program.  That  suggestion  is  not  legal- 
ly possible  under  Section  502(f)  of  the 
Act.  Further,  Interim  program  permits 
which  lapse  during  that  period  contin- 
ue in  full  force  and  effect,  and  the 
Secretary  must.  In  any  event,  institute 
a  Federal  program  no  later  than  June 
3.  1980  (see  Section  504(a),  of  the  Act), 
Therefore,  the  requirement  of  Section 
736.4(c)  should  not  cause  substantial 
problems  for  the  Industry. 

5.  Section  771.13(b)'8  authority,  pur- 
pose and  basis  were  explained  at  43 
F.R.  41687-41688  (Sept.  18.  1978).  A 
few  commenters  suggested  that  the 
regulation  be  amended  to  allow  for 
continued  operation  under  permits 
issued  before  the  Act.  as  well  as  for 
permits  Issued  under  the  interim  pro- 
gram regulations,  if  the  regulatory  au- 
thority fails  to  act  on  the  permanent 
program  permit.  Such  a  change  would 
not  meet  the  Intent  of  Congress  under 
Sections  102.  502.  503,  504.  and  506  of 
the  Act,  because  It  was  contemplated 
that  operations  commenced  under  pre- 
Act  permits  be  regulated  to  demon- 
strate compliance  with  the  Act's  Inter- 
im program  requirements.  (See  H.R. 
Rept.   No.   95-218.   95th   Cong,   at   86 


1977).  Thus,  30  CFR  720.12  requires 
States  to  revise  pre-Act  permits  to 
comply  with  the  interim  program. 

6.  Several  commenters  requested 
that  the  reference  In  proposed  Section 
771.13(a)  to  a  "complete"  application 
be  deleted.  This  comment  was  reject- 
ed. Public  participation  and  the  review 
process  cannot  go  forward  until  a 
"complete  application"  is  on  file,  as  re- 
quired by  sections  502(d),  513.  and  514 
of  the  Act.  Ordinarily,  those  processes 
will  take  approximate!}'  six  montiis  to 
conclude,  so  that  complete  applica- 
tions are  needed  within  two  months  of 
institution  of  the  permanent  regula- 
tory program  If  the  regulatory  author- 
ity Is  to  meet  the  eight-month  dead- 
line of  Section  506(a)  of  the  Act.  (See 
also  the  discussion  of  Section  771.21 
below.) 

7.  Some  commenters  requested  that 
Section  771.13(b)(2)  be  amended  to 
refer  to  the  final  decision  of  the  regu- 
latory authority.  Those  comments 
were  rejected  as  contrary  to  Section 
506(a)  of  the  Act.  If  the  regulatory  au- 
thority decides  a^rainst  an  applicant 
under  30  CFR  786.17,  786.19.  786.21. 
and  786.23.  the  operations  involved 
will  no  longer  qualify  for  the  exemp- 
tion of  Section  771.13(b).  Regarding 
contentions  that  the  exemption  must 
be  preserved  pending  a  final  decision 
under  Section  514(c)-(e)  of  the  Act. 
the  Office  notes  that  adequate  oppor- 
tunity for  a  hearing  is  provided  to  the 
applicant  In  30  CFR  787.11.  which 
need  not  occur  prior  to  the  expiration 
of  the  exemption  given  the  important 
public  interests  at  stake.  (Compare  In 
re  Surface  Mining  Regulation  Litiga- 
tion. 456  F.  Supp.  1310  (D.  D.C.  1978). 

8.  In  response  to  concerns  that  Con- 
gress did  not  Intend  for  existing  oper- 
ation to  cease,  pending  the  Initial  deci- 
sion of  the  regulatory  authority  on 
the  permanent  regulatory  program  ap- 
plication, the  Office  has  clarified  Sec- 
tion 771.13(b)  to  cover  interim  permits 
or  "amendments"  thereof.  Thus,  revi- 
sions and  renewals  of  interim  program 
permits  can  qualify  for  the  exemption 
of  771.13(b)  under  the  final  rules. 

S  771.15    Continued  operation  under  feder- 
al program  permits. 

1.  Authority,  basis,  and  purpose  of 
this  section  were  discussed  at  43  F.R. 
41688  (Sept.  18,  1978).  A  change  was 
made  in  the  main  text  of  the  section 
to  specify  that  the  Secretary  approves 
of  a  state  program  consistent  with  30 
CFR  730-732.  Commenters  also  re- 
quested that  the  language  of  Section 
771.15  be  chatxged  from  "shall"  to 
"may"  to  track  with  Section  504(f)  of 
the  Act.  These  comments  were  accept- 
ed. 

2.  Another  commenter  asked  that 
extension  of  the  60-day  compliance 
period  In  Section  771.15(cMl)  be  au- 
thorized to  meet  economic  conslder- 
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ations.  Economic  Impossibility  is  not  a 
valid  reason  for  failure  to  comply  with 
the  Act.  (.See  In  re  Surface  Mining 
Reffulations,  452  F.  Supp.  327,  338-339 
(D.D.C.  1978).  Moreover  the  rule 
allows  for  an  extension  beyond  60-days 
for  physical  impossibility,  similar  to 
the  delays  allowed  for  existing  stnic- 
tures  at  the  commencement  of  the  In- 
terim and  permanent  regulatory  pro- 
grams. 

3.  The  same  commenter's  request 
that  the  60-day  limit  l>e  extended  to 
eight  months  was  also  rejected.  Sec- 
tion 771.15(c)(1)  implements  the  re- 
quirements of  Section  504(f)  of  the 
Act.  setting  procedures  by  which  addi- 
tional requirements  of  a  State  pro- 
gram that  supersede  a  Fedeml  pro- 
gram can  be  Imposed  on  persons  hold- 
ing Federal  program  permits.  Section 
504(f)  provides  that  those  permittees 
are  to  be  provided  a  reasonable  time  to 
conform  their  ongoing  operations  to 
the  State  program's  additional  re- 
quirements. OSM  has  specified  60  days 
as  that  reasonable  time  limit,  with  a 
further  extension  allowed  if  either  (1) 
the  permittee  showed  that  it  was 
physically  impossible  to  comply  within 
60  days,  or  (2)  the  state  agrees  to  a 
longer  time  schedule.  OSM  maintains 
that  60  days  is  a  reasonable  time  for 
operations  to  meet  additional  require- 
ments of  state  programs,  because  most 
states  will  not  have  as  many  additional 
requirements  calling  for  complete  re- 
designs of  structures,  as  In  first  Imple- 
menting the  permanent  regulatory 
program. 

The  60  days  will  not  begin  imtll  the 
regulatory  authority  Issues  an  order  to 
the  permittee.  This  will  not  be  imme- 
diately upon  approval  of  State  pro- 
grams, but  rather  after  the  regulatory 
authority  has  had  time  to  consider 
whether  its  requirements  are  addition- 
al to  Federal  requirements.  In  any 
event,  based  upon  a  showing  of  physi- 
cal Impossibility,  the  60-day  limit  can 
be  waived.  OSM  believes  that  allowing 
more  time  would  seriously  delay  im- 
plementation of  the  requirements  that 
a  State  deems  necessary  to  protect  the 
environment.  For  this  same  reason, 
the  term  "promptly"  has  been  added 
to  Section  771.15(cXl)  to  ensure  that 
the  state  regulatory  authority  does 
not  delay  in  taking  this  important 
action.  See  section  102(a),  of  the  Act. 

4.  A  commenter  objected  to  and  an- 
other favored  the  requirement  for  an 
adjudicatory  hearing  in  proposed  sub- 
section 771.15(c)(2)  for  the  permits 
that  need  to  be  modified  when  a  state 
program  supersedes  a  Federal  pro- 
gram. The  Office  has  deleted  the  term 
adjudicatory. 

'This  change  leaves  to  individual 
states  the  choice  of  whether  to  pro- 
vide for  adjudicatory  hearings.  Under 
the  United  States  Constitution,  an  ad- 
judicatory or  Informal  hearing  is  not 
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required  when  an  administrative 
agency  acts  in  a  rulemaking  proceed- 
ing. (United  States  v.  AUegheny- 
Ludlum  SteeU  406  U.S.  742  (1972); 
United  States  v.  Florida-East  Coast 
Ry..  410  U.S.  224  (1973)).  Thus,  a  state 
may  Implement  Section  504(f)  of  the 
Act  by  a  rulemaking  proceeding  appli- 
cable to  all  persons  holding  a  permit 
from  the  superseded  Federal  program. 
Such  an  approach  is  encouraged,  be- 
cause it  would  allow  for  the  most  ex- 
peditious and  flexible  approach  for  en- 
siuing  that  additional  State  program 
requirements  are  implemented.  Also, 
this  approach  will  not  preclude  a 
State,  if  it  chooses,  from  providing  ad- 
judicatory hearings.  If  required  by 
State  law. 

§771.17    Continued  operations  nnder  state 
programs. 

Section  771.17  has  been  moved  from 
Section  736.15(b).  because  it  fits  more 
logically  In  Subchapter  G.  The  final 
regulation  is  otherwise  unchanged 
from  the  proposed  rule. 

$771.19    Compliance  with  permits. 

1.  As  a  result  of  the  addition  at  Sec- 
tion 771.17  of  the  finsd  rules.  Section 
771.17  of  the  proposed  rules  was 
moved  to  Section  771.19  In  the  final 
rules,  but  remains  unchanged.  Author- 
ity, basis,  and  purpose  of  this  section 
were  discussed  at  .43  F.R.  41688  (Sept. 
18.  1978). 

2.  Some  commenters  suggested 
adding  specifying  that  the  operator 
need  only  comply  with  State  program 
requirements  and  not  30  CFR  Chapter 
"VIII.  These  suggestions  were  rejected, 
because  permittees  are  still  responsi- 
ble for  compliance  with  provisions  of 
30  CFR  Chapter  VIII  under  State  pro- 
grams. Subchapters  A.  D  (in  coopera- 
tive agreement  situations),  and  L  will 
be  directly  applicable.  Insofar  as  Sub- 
chapters G.  J.  K,  and  M  are  con- 
cerned, Individual  State  program  pro- 
visions implementing  these  sub- 
chapters will  prevail. 

{771.21     Permit    application,    and     Tiling 
deadlines. 

1.  This  section  was  renimibered  from 
section  771.19  of  the  proposed  rules. 
Its  legal  authority,  basis,  and  purpose 
were  generally  described  at  43  F.R. 
41688  (Sept.  18,  1978),  with  the  excep- 
tion of  Section  771.21(bK4).  The  latter 
provision  is  based  on  Sections  102.  201. 
506.  510,  511.  515,  and  516  of  the  Act 
and  implements  principally  Sections 
506(b)  and  511(b)  of  the  Act.  It  was 
added  in  response  to  a  comment  on 
proposed  Part  792  (Sections  788.17- 
788.19  of  the  final  rules),  requesting 
that  the  time  limit  at  Section  506(b)  of 
the  Act  be  specified  in  the  rules. 

2.  Several  commenters  objected  to 
the  two-month  application  filing  dead- 
line after  Initial  institution  of  penna- 
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nent  regulatory  programs.  These  com- 
ments were  rejected,  because  that  date 
Is  required  under  Section  502(d)  of  the 
Act. 

The  Office  also  notes  that  the  final 
rules  have  eliminated  the  provisions 
for  mandatory  one  full  water-year 
data  collection  requirements  at  Sec- 
tions 779.18  and  783.16.  Those  provi- 
sions were  cited  by  the  commenters 
objecting  to  the  two-month  deadline 
as  the  major  obstacle  to  meeting  that 
time  limit.  As  with  other  aspects  of 
the  application,  that  change  allows  for 
the  use  of  existing  data  to  extrapolate, 
through  valid  predictive  devices  such 
as  modeling,  to  satisfy  the  require- 
ments of  parts  779-780,  783-784. 

3.  Comments  suggesting  that  para- 
graph (a)  be  amended  to  add  language 
regarding  the  area  of  lands  Involved 
were  rejected.  The  existing  text  re- 
lates only  to  lands  on  which  oper- 
ations are  to  occur  after  eight  months 
from  approval  of  a  regulatory  program 
and  is  sufficiently  clear.  A  new  subpar- 
agraph (aX2)  was  added  to  clarify  how 
applications  filed  after  the  two-month 
deadline  are  to  be  disposed  of  by  the 
regulatory  authority. 

4.  Comments  were  rejected  that  sug- 
gested requirements  be  lessened  under 
paragraph  (a),  to  allow  for  the  staged 
submission  of  application '  information 
for  up  to  17  months  after  initiation  of 
a  permanent  regulatory  program.  Sec- 
tions 502(d)  and  506(a)  of  the  Act  con- 
template that  existing  operations  will 
have  been  reviewed  and  their  applica- 
tions fuUy  processed  and  evaluated 
not  later  than  eight  months  from  in- 
stitution of  a  State  or  Federal  pro- 
gram. Public  participation  require- 
ments, regulatory  authority  review, 
and  coordination  with  other  govern- 
mental entities  will  require  most  of 
the  six-months  prior  to  the  eight- 
month  deadlines.  Those  requirements 
make  it  imperative  that  complete  ap- 
plications be  provided  to  the  regula- 
tory authority  within  the  two-month 
deadline  of  Section  502(d)  of  the  Act 
and  30  CFR  771.21(aKl). 

5.  Several  commenters  suggested 
that  the  application  filing  deadline  for 
permit  renewals  be  changed  from  120 
to  60  days.  This  was  rejected,  because 
the  120-days  are  required  by  Section 
506(d)  of  the  Act. 

6.  Several  commenters  objected  to 
specifying  a  six-month  prior  deadline 
for  filing  applications  for  permit  revi- 
sions, particularly  noting  that  the 
need  for  permit  revisions  often  arises 
from  unforeseen  clrcimistances.  As  a 
result,  the  final  nile  has  been  modi- 
fied at  Section  77l.21(bK3).  to  leave 
the  exact  time  to  the  regulatory  auth- 
ority's discretion,  subject  to  allowing 
sufficient  time  for  adequate  reviews 
and  public  participation  {See  30  CFR 
788.12.) 
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{771.23     Permit    application — genenU     re- 
quirement* for  format  and  contents. 

1.  Authority,  basis,  and  purpose  for 
Section  771.23(a)-(d)  of  the  final  rules 
was  discussed  at  43  F.R.  41688-41689 
(Sept.  18.  1978)  under  Section  771.21, 
from  which  the  final  nile  has  been  re- 
nimibered.  As  explained  at  the  intro- 
duction for  Part  771  above.  Section 
771.23(e)  of  the  final  rules  was  consoli- 
dated from  various  provisions  of  pro- 
posed Parts  779-780.  783-784.  Com- 
ments about  the  relationship  of  Sec- 
tion 773.21(a)  to  small  operators  are 
discussed  in  the  introduction  to  Part 
770,  and  in  specific  sections  of  the 
permit  application  requirements  of 
Parts  779-780.  However,  none  of  the 
comments  to  Section  771.21  of  the  pro- 
posed rules  provided  data  upon  which 
a  determination  could  be  made  that 
the  amount  of  land  affected  by  sur- 
face mining  activities  Is  rationally  re- 
lated to  the  degree  of  detail  needed  in 
permit  applications. 

2.  Other  commenters  suggested  that 
the  language  in  Section  771.23(d) 
which  require  the  disclosure  of  con- 
tacts made  by  the  applicants  should  be 
a  part  of  the  application  only  "if  ap- 
propriate." These  contacts  are  not  re- 
quired to  be  made  as  part  of  the  appli- 
cation process,  but,  if  they  are  made, 
they  must  be  reported  in  the  permit 
application.  OSM  determined  that  this 
qualification  amply  responds  to  the 
comments,  so  the  conunenter's  pro- 
posed wording  has  not  been  added.  A 
commenter  suggested  a  change  in  sub- 
section 771.23(c)  to  require  full  disclo- 
sure of  the  applicant's  subcontractors. 
Because  that  subsection  already  re- 
quires adequate  disclosure  of  nature  of 
any  persons  who  collect  technical 
data,  the  relationship  between  them 
and  the  applicant  should  be  apparent 
to  the  regulatory  authority  during  the 
review  process. 

3.  (a)  Section  771.23(eKl)  sets  forth 
the  general  requirements  for  the 
format  and  scale  for  all  maps  which 
must  be  submitted  with  a  permit  ap- 
plication. Authority  for  this  section  is 
Sections  102,  201(b),  501(b),  502,  503. 
504,  506.  507(b).  508.  509,  510.  511,  513, 
514,  515,  516,  522.  and  701  of  the  Act. 
High  quality  map  Information  is  nec- 
essary to  enable  the  regulatory  au- 
thority to  evaluate  the  applicant's 
ability  to  comply  with  the  perform- 
ance standards  in  Parts  816  and  817. 
(Grim  and  Hill,  1974,  at  17). 

(b)  In  the  proposed  rules,  the  scale 
of  maps  to  be  included  in  the  applica- 
tion was  specified  at  several  sections. 
(See  proposed  Sections  779.23(b); 
780.13(a):  783.23(b);  784.22(a)).  Some 
ambiguities  existed.  For  example. 
Parts  779  and  783  would  have  estab- 
lished a  minimum  scale  of  1:25.000  for 
maps,  but  did  not  mention  scale  for 
plans  or  cross-sections.  Parts  780  and 
784    specified    a    minimum    scale    of 


1:25,000  for  maps  and  plans,  explicitly 
leaving  the  scale  of  cross-sections  to 
the  regulatory  authority.  Parts  779 
and  783  would  have  applied  scale 
specifications  to  maps  of  the  mine 
plan  and  adjacent  areas,  while  Parts 
780  and  784  would  have  specified 
scales  for  maps  and  plans  of  the 
permit  area. 

Also,  the  scale  of  1:25,000  to  be  es- 
tablished In  the  proposed  rules  would 
have  been  inconsistent  with  the 
1:6,000  scale  of  maps  required  to  be 
made  of  the  permit  area  under  the  in- 
terim regulatory  program.  (.See  30 
CFR  Section  715.11(c)).  That  would 
have  led  existing  operations  to  re-draw 
maps,  if  the  regulatory  authority  Im- 
plementing the  permanent  program 
insisted  on  use  of  scales  in  the  range 
of  1:25.000.  The  matter  was  further 
complicated  because  those  sections  of 
the  proposed  rules  which  addressed 
scale  specifications  did  not  appear  to 
cover  some  typtes  of  maps  and  plans 
which  were  required  in  the  applica- 
tions. (See  proposed  Sections  779.19(b); 
779.22(b);  779.26(a):  780.17;  780.19(g); 
780.21(a);  780.25(a);  780.29;  780.33; 
780.35(a);  780.37  and  corresponding 
provisions  of  Parts  783  and  784.)  The 
above  problems  would  have  resulted  in 
sets  of  maps,  plans,  and  cross-sections 
depicting  existing  environmental  re- 
sources under  Parts  779  and  780  which 
could  not  be  compared  easily  to 
mining  and  reclamation  operations 
materials  submitted  under  Parts  780 
and  784. 

Commenters  suggested  a  range  In 
the  scale  of  maps  from  1:25.000  to 
1:5.000.  Some  suggested  that  there 
should  be  a  limit  on  the  scale  of  maps 
based  on  the  Act  (1:24,000  or  1:25,000 
as  set  forth  In  Section  507(bK13)  of 
the  Act).  Others  suggested  that  maps 
be  of  a  enough  scale  and  detail  to 
reveal  all  significant  matters.  These 
commenters  suggested,  for  example, 
that  detailed  plans  be  shown  on  maps 
no  smaller  than  1:25,000  and  that 
larger  scale  maps  such  as  1:10,000  or 
1:5.000  be  required  where  the  details 
and  complexity  of  the  site  or  oper- 
ation cannot  be  adequately  represent- 
ed at  a  smaller  scale. 

(c)  In  Section  771.23(eKl)  of  the 
final  rules,  the  Office  has  provided  for 
consistent  treatment  of  all  maps  re- 
quired in  permit  applications.  Thus, 
the  ambiguities  in  the  proposed  rules 
are  eliminated,  as  to  whether  some, 
but  not  all,  maps  must  have  specified 
scales. 

The  most  important  considerations 
In  regard  to  map  scales  is  the  legibility 
and  usefulness  of  the  information  de- 
picted. In  order  for  the  regulatory  au- 
thority to  make  decisiorvs  on  permit 
applications,  it  is  necessary  to  have 
mapped  information  of  sufficient 
detail  and  accuracy  as  a  basis  for 
making  relatively  precise  estimates  of. 
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for  example,  volimie  of  overburden, 
waste  material  and  areas  needed  for 
topsoil  storage.  Therefore,  the  Office 
has  determined  that  maps  of  the 
permit  area  shall  be  at  a  scale  of 
1:6.000  or  larger.  This  scale  is  consist- 
ent with  the  smallest  scale  required  by 
MSHA  (30  CFR  77.1200)  and  with  the 
Act's  interim  regulatory  program  (30 
CFR  Section  715.11(c)). 

Maps  of  the  entire  mine  plan  area 
and  adjacent  areas,  as  opposed  to  the 
immediate  permit  area  involved,  do 
not  need  to  be  in  the  same  scale. 
Those  portions  of  the  application  do 
not  involve  the  same  level  of  detail  on 
location  of  operations  and  other  fea- 
tures for  areas  outside  the  permit 
area.  Therefore,  maps  of  the  remain- 
der of  the  mine  plan  and  adjacent 
areas,  when  required,  may  be  of  a 
scale  determined  by  the  regulatory  au- 
thority (but  in  no  event  shall  such 
maps  be  of  a  scale  smaller  than 
1:24.000)  and  must  clearly  show  the 
lands  and  waters  within  those  areas. 
The  scale  which  the  Office  has  chosen 
ioT  mine  plan  and  adjacent  area  maps 
is  the  minimum  scale  set  forth  in  the 
Act  (See  Section  507(b)(13)). 

(4)  The  scales  of  plans  and  cross-sec- 
tions are  not  specified  in  771.21(eKl) 
and  are,  therefore,  left  to  the  discre- 
tion of  the  regulatory  authority.  The 
scale  of  these  materials  will  necessar- 
ily vary  for  partictilar  facilities  and 
portions  of  ttie  permit  or  mine  plan 
area,  depending  uf>on  the  materiality 
of  the  issues  to  which  they  relate. 

(5)  The  concept  of  delineation  of 
phases  of  mining  on  application  maps 
relates  to  key  dates  in  the  interim  and 
permanent  regulatory  programs  estab- 
lishing different  periods  and  levels  of 
regulation  under  the  Act.  Delineation 
of  those  phases  in  application  maps 
appeared  at  proposed  Sections  780.13. 
780.17.  784.11(b),  and  784.22.  Delinea- 
tion is  required  in  the  final  rules  as 
specified  at  Section  771.23(eK2). 

(a)  Section  771.21<eK2Ki)  requires 
that  areas  subject  to  surface  coal 
mining  operations  prior  to  the  date  of 
enactment  of  the  Act  be  specified  pri- 
marily because,  if  those  operations 
were  ceased  and  not  re-started  prior  to 
the  date  of  enactment,  they  are  not 
subject  to  the  Act.  Also,  if  continued, 
they  may  be  entitled  to  special  treat- 
ment under  Sections  506(d),  510(b)(5), 
510<dK2).  and  522(e)  of  the  Act. 

<b)  Section  77l.21(eK2Kii)  requires 
delineation  of  areas  that  were  mined 
after  the  date  of  enactment,  but  prior 
to  the  effective  dates  of  the  interim 
regulatory  program  performance  and 
design  standards.  This  is  necessary  to 
distinguish  operations  from  those 
which  qualify  for  the  benefits  dis- 
cussed above  tuuler  Section 
77I.21(eK2Xi).  Delineation  according 
to  the  date  of  either  May  3.  1978  or 
January  1.  1979,  is  necessary  to  identi- 
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fy  those  operations  which,  tf  ceased 
prior  to  those  dates  are  not  subject  to 
the  irilerlm  or  permanent  regulatory 
program  design  and  performance 
standards.  As  commenters  noted,  the 
proposed  specification  of  February  3, 
1978,  as  a  critical  delineation  date  was 
not  appropriate.  Instead,  the  dates  of 
May  3,  1978  (generally  applicable),  or 
January  1,  1979  (the  date  for  expira- 
tion of  the  small  operator's  exemption 
under  30  CFR  710.12)  were  used  in  the 
final  rules. 

(c)  Section  r71.21(eX2Xiii)  requires 
further  delineation  of  operations 
areas,  for  the  period  from  the  effec- 
tive date  of  the  interim  regulatory 
program's  design  imd  performsince 
standards  until  the  approval  of  the 
permanent  regulatory  program.  Facili- 
ties which  constitute  existing  struc- 
tures constructed  during  that  period 
may  qualify  for  special  treatment 
vmder  the  permanent  regulatory  pro- 
gram. (See  30  CFR  701.11(d)-(e)). 

(d)  Finally,  delineation  is  required 
for  those  areas  which  will  be  affected 
during  the  permanent  regulatory  pro- 
gram. This  Is  based  on  the  generally 
effective  date  of  design  and  perform- 
ance standards  of  Subchapter  K.  the 
first  date  upon  which  a  permanent 
program  permit  must  be  acquired.  (See 
30  CFR  701.11(d)). 

(e)  Delineation  is  required  under 
Sections  102.  201,  501(b).  502,  503,  504. 
506.  507,  508,  510.  515.  516.  522,  and 
701  of  the  Act,  so  that  the  public  and 
the  regxilatory  authority  can  clearly 
distinguish  among  the  various  phases 
of  regulation  in  reviewing  applications 
and  so  that  the  permittees  responsibil- 
ities for  compliance  will  be  clearly 
stated,  if  the  application  is  approved. 

5771.25    Permit  fees. 

1.  Authority,  basis,  and  purpose  for 
this  section  were  explained  at  43  F.R. 
41689  (Sept.  18,  1978).  The  final  rule 
has  been  modified  to  track  the  lan- 
guage of  Section  507(a)  of  the  Act 
more  closely  and  to  serve  as  the  mini- 
mum criteria  for  State  and  Federal 
programs.  In  the  proposed  rules,  those 
criteria  were  set  fortti  at  30  CFR 
731.14(hK2)  and  732.15(aX8Xll). 

2.  Several  commenters  suggested 
that  permit  fees  be  either  increased, 
reduced,  or  eliminated  under  State 
programs.  One  conunenter  suggested 
amending  the  wording  to  conform  ex- 
actly to  Section  507(a)  of  the  Act. 
That  section  provides  for  a  fee  less 
than  or  equal  to  the  regulatory  auth- 
ority's cost  of  application  review  and 
administration  and  enforcement  of  the 
permit.  OSM  agreed  with  this  com- 
menter. Section  771.25  was  amended 
to  include  the  exact  language  of  Sec- 
tion 507(a).  The  remaining  comments 
on  Section  771.25  have  been  rejected. 
Readers  are  referred  to  the  OSM  regu- 
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latory  analysis  for  a  discvission  of  al- 
ternatives considered. 

S  771.27    VeriTicatJon  of  application. 

Authority,  basis,  and  purpose  for 
this  section  were  discussed  at  43  F.R. 
41689  (Sept.  18,  1978).  A  commenter 
on  this  section  suggested  that  it  be  de- 
leted as  unauthdMzed  under  the  Act 
and  as  too  onerous  for  the  indtistry  to 
comply  with,  in  view  of  the  amount  of 
data  required.  This  comment  was  re- 
jected. 

Section  771.27  is  autliorieed  under 
Sections  102.  201(c),  501(b),  506.  507. 
508  and  510  of  the  Act,  and  is  an  im- 
portant tool  for  the  regulatory  author- 
ity to  insure  that  accurate  information 
is  provided  by  the  applicant  in  seeking 
to  establish  its  entitlement  to  conduct 
operations.  It  is  similar  to  require- 
ments for  SEC  reporting  under  the 
Federal  securities  laws  and  to  filing  re- 
quirements under  the  NPDES  permit 
system.  Moreover,  it  does  not  require 
an  absolute  guarantee  by  the  individu- 
al executing  the  verification,  but 
rather  Imposes  a  due  diligence  stand- 
ard for  the  official  to  insure  that  the 
application  is  true  and  correct  to  the 
".  .  .  best  of  (his  or  her)  information 
and  belief." 


PART  776— GENERAL  REQUIREMENTS 
FOR  COAL  EXPLORATION 

Authority,  basis,  and  purpose  for 
Part  776  were  explained,  in  general,  at 
43  Fe(L  Reg.  41689-41691  (Sept.  18, 
1978).  Section  776.1  specifies  the  legal 
effect  of  Part  778  and  explains  the  ap- 
pllcablltty  of  the  Part.  First,  It  speci- 
fies that  Part  776  constitutes  the  mini- 
mum requirements  mandated  under 
Section  512  of  the  Act,  by  which  the 
Secretary  win  decide  to  approve  or  dis- 
approve State  and  Federal  program 
component*  for  coal  exploration. 
Second,  it  specifies  that  Part  776  will 
be  applicable  to  coal  exploration  out- 
side the  permit  area. 

A  few  commenters  felt  that  Part  776 
should  not  apply  to  coal  exploration  in 
areas  that  are  already  covered  by  per- 
manent regulatory  program  permits 
Issued  pursuant  to  Title  V  of  the  Act 
and  Parts  771  and  778-786  of  Sub- 
chapter G. 

Once  a  person  has  received  a  perma- 
nent regulatory  program  permit  to 
conduct  surface  mining  and  reclama- 
tion operations,  the  permit  terms  and 
conditions  control  the  performance  of 
the  operation.  Therefore,  the  proce- 
dures of  Part  776  would  be  unnecessary 
for  exploration  conducted  within  the 
permit  area.  Exploration  within  a 
permit  area  should  have  been  planned 
as  an  integral  part  of  the  surface  ooal 
mining  and  reclamatlcm  operations, 
not  handled  in  a  piecemeal,  separate 
proceeding. 
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As  a  result.  Section  776.1  was  revised 
in  the  final  rule  so  as  to  exclude  explo- 
ration which  occurs  inside  an  active 
permit  area.  Those  operations  instead 
are  to  be  regulated  under  P*arts  771 
and  778-786  of  Subchapter  O. 

8  77S.3     Retponsibilitiet. 

This  Section  explains  the  responsi- 
bilities of  lx)th  the  industry  and  the 
regulatory  authority  under  Part  776. 
Several  commenters  suggested  that 
the  proposed  version  of  this  Section  be 
modified  in  Paragraph  (a),  to  limit  its 
applicability  only  to  coal  explorations 
which  "substantially  disturb  the  natu- 
ral land  surface."  This  suggestion  was 
rejected  as  unnecessary  because  Sec- 
tion 776.3(a)  merely  requires  persons 
seelelng  to  conduct  or  already  conduct- 
ing coal  exploration  to  comply  with 
the  rest  of  the  provisions  of  Part  778. 

As  they  appear  in  the  final  rule,  the 
operative  provisions  of  this  Part  are 
limited  to  a  relatively  simple  notifica- 
tion system  except  for  coal  explora- 
tion which  substantially  disturbs  the 
natural  land  surface,  (see  Section 
776.1.). 

f77i.ll     General    requirements:     Explora- 
tion of  leM  tlian  250  tons. 

This  Section  established  minimum 
requirements  for  regulatory  proce- 
dures to  be  followed  by  persons  prior 
to  conducting  coal  exploration  Involv- 
ing the  removal  of  less  than  250  tons 
of  coal,  specifies  compliance  responsi- 
bilities for  those  persons  with  respect 
to  the  applicable  performance  stand- 
ards, and  requires  appropriate  public 
notification  by  the  regulatory  authori- 
ty. 

Section  776.1HaX  As  adopted.  Sec- 
tion 776.11(a)  requires  any  person 
before  conducting  coal  exploration  re- 
moving less  than  250  tons  from  one 
specific  area,  to  file  with  the  regula- 
tory authority  a  notice  of  Intention  to 
explore.  Several  comments  were  re- 
ceived which  suggested  that  this  para- 
graph be  limited  to  apply  the  notice- 
filing  requirement  only  to  coal  explo- 
ration which  "substantially  disturb 
the  natural  land  surface."  These  com- 
ments were  rejected.  Under  OSM's  au- 
thority to  Issue  regulations  to  carry 
out  the  purposes  of  the  Act.  OSM  be- 
lieves the  requirement  to  file  a  notice 
of  exploration  is  reasonable.  It  is 
based  on  the  need  to  know  where  ex- 
ploration Is  being  conducted  in  order 
to  determine  if  it  will  substantially  dis- 
turb the  natural  land  surface  and  ad- 
versely affect  the  environment.  Fur- 
thermore, the  requirement  is  not  bur- 
densome because  It  does  not  subject 
the  person  conducting  coal  explora- 
tion to  the  performance  standards  in 
30  CFR  Part  815  unless  the  explora- 
tion substantially  disturbs  the  natural 
land  surface. 
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Many  commenters  also  suggested 
that  the  geographic  area  to  which  Sec- 
tion 776.11(a)  would  apply  be  nar- 
rowed from  "...  in  any  one  location," 
as  specified  in  the  proposed  rules,  to 
only  the  area  in  which  exploration  is 
to  be  actually  conducted.  In  response, 
the  fiiuil  rule  was  revised  to  apply  the 
requirements  for  filing  of  a  notice  of 
intention  to  explore  to  "the  area  to  be 
explored,"  to  clarify  that  the  explor- 
ing entity's  obligation  to  file  a  notice 
occurs  before  entry  upon  the  actual 
area  of  the  land.  However,  the  Office 
rejected  the  extreme  of  limiting  the 
geographic  scope  of  application  of  Sec- 
tion 776.11  to  only  areas  where  coal 
will  be  physically  removed,  as  substan- 
tial disturbance  to  land  may  occur 
from  actions  Incident  to  coal  extrac- 
tion, such  as  construction  of  roads  and 
facilities  and  disposal  of  debris  and 
waste. 

Section  815.4  of  the  proposed  rules 
specified  that  the  notice  of  intention 
to  explore  would  have  to  be  filed  with 
the  regulatory  authority  at  least  30 
days  before  commencement  of  explo- 
ration. Several  commentors  objected 
to  this  as  being  unduly  burdensome, 
arguing  that  the  highly  competitive 
nature  of  small-scale  exploration  re- 
quires that  individual  explorers  t>e 
able  to  move  quicldy  into  the  field 
before  attracting  other  entities.  Sec- 
tion 815.4  has  been  deleted  in  the  final 
rules,  and  the  Office,  in  response  to 
the  atx)ve  comments,  has  decided  not 
to  provide  for  ariy  similar  specific 
mandatory  time  period  in  Section 
776.11(a).  The  amount  of  lead  time  re- 
quired for  filing  of  notices  of  intention 
to  explore  will  be  left  to  individual 
regulatory  authorities  to  decide. 

Section  778.1Hb).  (1)  One  com- 
menter  suggested  that  reclamation 
plans  be  required  for  all  exploration 
operations  and  that  a  new  paragraph 
be  added  to  Section  776.11  specifying 
this  requirement.  This  comment  was 
rejected.  Section  512  of  the  Act  does 
not  require  prior  regulatory  authority 
approval  of  a  reclamation  plan  for  a 
coal  exploration  operation  when  less 
than  250  tons  of  coal  will  be  removed. 
The  notice  of  intent  to  explore  is  to 
provide  information  for  the  regulatory 
authority  to  determine  whether  close 
surveillance  of  the  actual  operation 
will  be  needed  in  the  field,  not  to  form 
the  iMisis  of  a  preexploration  decision 
by  the  regulatory  authority. 

(2)  Another  commenter  felt  the  reg- 
ulatory authority  should  be  expressly 
provided  with  the  authority  to  halt  ex- 
ploration when  an  inadequate  notice 
of  intention  is  filed,  by  addition  of  a 
new  paragraph  to  Section  776.11(a). 
This  comment  was  rejected  because 
specific  enforcement  remedies  are  cov- 
ered in  Sul)chapter  L  of  the  regula- 
tions. Adequate  provision  is  made  in 
that  Subchapter  for  the  issuance  of 


notices  of  violation  and.  If  necessary, 
cessation  orders,  in  the  event  of  non- 
compliance with  the  exploration  regu- 
lations. 

(3)  A  numl>er  of  comments  were  re- 
ceived on  the  specific  elements  of  the 
notice  of  intention  to  be  required 
under  Section  776.11(b).  In  reviewing 
these  comments,  the  Office  carefully 
considered  the  fundamental  purposes 
of  the  notice  requirement.  These  are, 
first,  to  provide  the  regulatory  author- 
ity and  the  potentially  affected  mem- 
bers of  the  public  with  notice  of  how. 
when,  where,  and  by  whom  explora- 
tion removing  less  than  250  tons  of 
coal  will  be  conducted.  With  these  es- 
sential elements  of  information,  the 
regulatory  authority  and  interested 
members  of  the  public  can  checit.  If 
necessary,  the  conduct  and  completion 
of  the  exploration  activities  to  ensure 
that  they  are  reclaimed  as  required  by 
Section  512(a)  of  the  Act  and  Part  815 
of  Subchapter  K. 

(4)  Some  commenters  argued  for 
greatly  expanded  Items  of  information 
in  notices  under  Section  776.11(b), 
which,  if  adopted,  would  have  required 
notices  to  essentially  contain  the  data 
and  plans  required  for  reclamation 
plan  portions  of  mining  permits  under 
Section  508  of  SMCRA.  These  com- 
ments were  not  accepted,  for  the  most 
part,  t>ecause  such  a  high  level  of 
detail  is  not  necessary  to  fulfill  the 
fundamental  purposes  of  the  notice  re- 
qirement  described  above.  However,  it 
was  decided  to  revise  Section  776.11(b) 
in  the  final  rule  to  require  that  the 
notice  specify  certain  Idenliificatlon 
data  with  respect  to  the  persons  con- 
ducting exploration,  so  that  thos^  per- 
sons can  be  contacted  during  o 
exploration  if  reclamation  pr 
are  not  successful.  ■> 

(5)  One  commenter  objected  to  use 
of  the  term  "precise"  as  to  the  type  of 
description  required  of  the  area  to  be 
explored  under  Section  776.1  l(bK3). 
This  comment  was  rejected.  Precision 
ts  needed  because  exploration  areas 
may  t>e  quite  small  and,  therefore,  not 
readily  identifiable  on  an  ordinary 
l:24,000-scale  topographic  map  unless 
appropriately  qualified  with  a  textual 
description  of  the  area. 

(6)  Another  commenter  objected  to 
requiring  the  notice  to  contain  an  ex- 
planation of  the  exploring  entity's 
legal  right  to  enter  upon  and  conduct 
exploration  within  the  lands  involved, 
arguing,  first,  that  this  Is  not  required 
by  the  Act  and,  second,  that  this  Infor- 
mation needs  to  be  kept  confidential. 
No  supporting  information  was  pre- 
sented to  demonstrate  the  com- 
menter's  broad  claim  of  confidential- 
ity. The  Office  decided  to  modify  the 
final  rule  In  response  to  this  comment, 
but  not  to  delete  the  requirement  en- 
tirely. Section  776.11(b)  (5),  as  adopt- 
ed, requires  the  person  seeking  to  con- 
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duct  exploration  to  explain  the  right 
of  entry  only  if  that  person  does  not 
own  the  surface  of  the  lands  Involved. 
The  need  for  this  Information  Is  sup- 
ported by  Section  102(b)  of  the  Act, 
which  requires  protection  of  the  rights 
of  surface  oviTiers  of  land  and  other 
persons  with  a  legal  interest  in  land 
and  appurtenances.  With  this  informa- 
tion, the  TcgTolatory  authority  can 
Identify  the  surface  owner  of  the  ex- 
ploration area,  if  necessary,  to  ascer- 
tain if  reclamation  was  properly  con- 
ducted. Regarding  the  threat  to  com- 
petiUve  interests  of  the  explorer.  Sec- 
tion 776.17  provides  for  adequate  safe- 
guard against  unwarranted  disclosure 
of  Information. 

(7)  Several  commenters  recommend- 
ed deletion  of  the  requirement  that 
the  notice  contain  a  description  of  the 
measures  that  the  exploring  entity 
will  take  during  exploration  to  protect 
the  environment,  on  the  grounds  that 
this  was  not  authorized  by  the  Act. 
The  Office  rejected  these  comments. 
Section  776.11(bK6)  of  the  final  rules 
is  authorized  under  Section  102, 
aoi(b),  501(b)  and  512  of  the  Act,  t>oth 
to  encourage  the  exploring  entity  to 
adequately  preplan  its  exploration  ac- 
tlvtties  to  protect  the  environment  and 
to  provide  the  regulatory  authority 
with  sufficient  Information  to  decide  if 
field  inspection  of  the  exploration  Is 
necessary  for  determining  compliance 
with  the  requirements  of  Part  815. 
The  Office  does  not  believe  that  this 
requirement  is  inconsistent  with  Sec- 
'  tlon  512(a)  of  the  Act.  The  regulation 
merely  leaves  to  the  exploring  entity 
the  duty  to  ensure  adequate  planning 
of  exploration  before  Its  commence- 
ment. 

Section  776.1110.  The  requirement 
that  the  regulatory  authority  make 
notice  of  intention  to  explore  publicly 
available  received  substantial  com- 
ment. Some  commenters  supported 
this  requirement  as  necessary  to 
inform  landowners  and  the  public  of 
the  conduct  and  location  of  coal  explo- 
ration that  could  adversely  affect 
their  interests.  In  addition  some  of 
these  commenters  suggested  addition- 
al requirements,  including  newspaper 
and  mail  notification  by  the  regula- 
tory authority  of  receipt  of  notices.  In- 
dustry commenters,  on  the  other 
hand,  objected  to  making  notices  pub- 
licly available  at  all,  arguing  that  this 
would  harm  the  competitive  interests 
of  exploring  entites  and  that  it  was 
not  authorized  by  the  Act. 

After  consideration  of  all  conunents, 
the  Office  decided  to  adopt  the  re- 
quirement of  public  notification  with- 
out medication  from  the  proposed 
rule.  This  requirement  Is  authorized 
under  Sections  102,  201(c),  501(b).  512 
and  517(f)  of  the  Act.  to  provide  for  an 
adequate  level  of  public  participation 
in  the  permanent  regulatory  program. 
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Under  Section  517(f)  of  the  Act,  a  gen- 
eral rule  Is  established  for  information 
obtained  by  the  regulatory  authority 
in  administration  of  programs  under 
Title  V  of  the  Act,  including  Section 
512(a).  As  such,  docxunents  obtained 
under  Section  5 12(a)  of  the  Act  are  or- 
dinarily to  be  made  available  to  the 
public  for  inspection  and  copying 
under  Section  517(f)  of  the  Act.  In  ad- 
dition, the  Office  Is  required  to  ensure 
under  Section  102(1)  of  the  Act  that 
adequate  provisions  are  made  for 
public  participation  in  the  enforce- 
ment of  regulatory  programs.  To 
foster  the  purposes  of  the  Act.  as  sup- 
plied by  Section  102(1).  the  Office  has 
decided  that  public  availability  of  no- 
tices received  by  the  regulatory  au- 
thority is  to  be  required  as  an  aid  to 
public  participation  in  enforcement  of 
the  permanent  regulatory  programs. 

Regairding  protection  of  the  compet- 
itive Interests  of  exploring  entities,  the 
Office  has  determined  that  Section 
776.11(d),  through  cross-reference  to 
Section  776.17,  provides  for  sufficient 
protection.  It  is  noted  that  no  com- 
menter supplied  any  data  tending  to 
show  that  the  public-availability  re- 
quirement of  Section  776.11  would,  in 
fact,  harm  competitive  interests.  Simi- 
larly, conclusory  claims  that  existing 
state  laws  already  adequately  regulate 
coal  exploration  in  this  regard  were 
also  rejected  as  unsubstantiated. 

Regarding  additional  public  notifica- 
tion by  newspaper  and  mall,  the  Office 
has  decided  to  leave  that  decision  to 
the  discretion  of  individual  regulatory 
authorities,  because  of  the  wide  vari- 
ation among  the  States  in  the  intensi- 
ty of  coal  exploration.  Given  that  vari- 
ation, it  was  decided  that  newspaper 
and /or  mall  notice  may  be  necessary 
In  only  some  States,  where  the  level  of 
exploration  is  high. 

Section  776.12iaX3).  A  commenter 
objected  to  the  requirement  of  Section 
776.12(aK3)  that  each  application  for 
approval  of  exploration  contain  a  nar- 
rative description  of  the  geology,  vege- 
tation, and  existence  of  threatened  or 
endangered  species  and  their  critical 
habitats  in  the  area  to  be  explored. 
This  commenter  reasoned  that,  given 
the  definition  of  "coal  exploration"  In 
30  CPR  701.5,  collection  of  the  data 
necessary  to  fill  out  the  application 
would  itself  be  subject  to  prior  approv- 
al as  "coal  exploration."  This  com- 
ment was  not  accepted.  l)ecause  the 
tjrpe  of  Information  objected  to  is  im- 
portant in  providing  the  regulatory 
authority  with  a  sufficient  baseline  for 
assessing  the  Impact  of  the  proposed 
exploration.  Further,  these  items  can 
be  obtained  without  physical  disturb- 
ance of  the  area  to  explored,  through 
general  geology  maps  and  texts  of  the 
general  vicinity,  vegetation  data  col- 
lected by  surface  reconnaissance,  and 
information     concerning     threatened 
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and  endangered  species  from  the  U.S. 
Fish  and  Wildlife  Service.  See..  e.g., 
USEPA.  1976,  Erosion  and  Sediment 
Control,  Vol.  1  at  74-77. 

Section  776.12<aX4).  A  commenter 
suggested  that  some  latitude  be  made 
imder  Section  776.12(a)(4)  for  circum- 
stances when  the  actual  owner  or 
claimant  Is  not  determinable,  because 
of  title  defects  or  Irregularities  in  the 
claim  of  titles,  by  addition  of  the 
phrase  "If  reasonably  ascertainable." 
No  change  has  been  made  in  the  regu- 
lations. t>ecause  the  added  wording  is 
believed  to  be  unnecessary.  Obviously, 
if  defects  or  disputes  exist,  the  appli- 
cant can  submit  only  as  much  infor- 
mation as  is  reasonably  available. 

Section  776.12(.aX5).  Some  com- 
menters suggested  that  Section 
776.12(a)(5)  be  amended  to  add  ar- 
cheological  resources  to  the  list  of 
items  to  be  disclosed  on  the  map  of 
the  exploration  area,  noting  that 
these  are  significant  resources  afford- 
ed protection  under  the  Act.  (Sections 
102,  507(b)(13),  522(a)(S>(B));  552(e); 
and  the  National  Historic  Preservation 
Act  of  1966  (16  UJS.C.  Sees.  470  et. 
seq.)  from  the  adverse  effects  of 
mining  and  are  required  to  be  dis- 
closed In  mining  permit  applications. 
The  Office  accepted  those  comments 
and  modified  the  final  rule  according- 
ly. 

A  commenter  argued  that  Section 
776.12(a)  was  unduly  restructive  in  re- 
quiring advance  prediction  of  the  loca- 
tion of  drill  holes,  which  may  be  im- 
possible to  specify  before  actually 
commencing  drilling.  No  change  was 
made  to  the  regulation,  because  it  does 
not  require  a  "precise"  identification 
of  each  drill  hole.  Rather,  the  general 
location  and  number  of  drill  holes 
within  the  area  would  satisfy  the  re- 
quirement of  the  regulation. 

Section  776.1Z{b).  This  section  pro- 
vides for  notice  and  opportunity  for 
the  public  to  comment  upon  applica- 
tions for  approval  for  coal  exploration, 
to  ensure  that  adequate  public  partici- 
pation is  afforded  In  the  review  of 
these  applications  under  Section  102(1) 
of  the  Act.  As  suggested  by  several 
commenters,  an  Incorrect  cross-refer- 
ence to  Section  781.77  in  the  proposed 
rule  was  deleted.  Several  other  com- 
ments were  received  on  this  para- 
graph. 

1.  Some  commenters  urged  that  the 
public-notice  requirement  be  made 
more  detailed  and  that  they  track  the 
requirements  of  Section  786.11  relat- 
ing to  mining  permits  as  closely  as  pos- 
sible. Others  wanted  public  notices  de- 
leted entirely.  Many  commenters  also 
pointed  out  that  the  regulations,  as 
proposed,  were  unclear  in  certain  par- 
ticulars, such  as  who  should  post  the 
public  notice,  where  the  notice  should 
be  posted,  who  could  file,  and  when 
the  conunents  could  be  filed. 
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Public  notice  and  comments  have 
not  been  deleted,  because  Involvement 
of  the  public  under  the  authority  of 
Section  102(1)  of  the  Act  is  an  Impor- 
tant component  of  ensuring  thorough 
review  of  applications  by  the  regvila- 
tory  authority.  (See  S.  Rep.  9^128, 
95th  Cong..  1st  Seas,  at  59  (1977).)  Nor 
were  major  additional  procedures 
added,  because  the  Office  determined 
that  exploration,  which  is  ordinarily 
on  a  smaller  scale  than  mining,  need 
not  be  subjected  to  as  wide  em  area  of 
public  participation  as  mining  permits. 

Some  clarification  was  made,  howev- 
er. In  response  to  the  comments.  First, 
a  reasonable  time  limit  was  provided 
for  the  posting  of  the  public  notice. 
Notice  Is  to  be  posted  by  the  applicant, 
rather  than  the  regulatory  authority, 
because  the  applicant  Is  ordinarily  In 
closer  proximity  to  the  Immediate 
local  area  where  notice  will  be  posted. 

2.  Section  776.12(.bK2).  Some  com- 
menters  requested  that  Section 
776.12(b)(2)  provide  for  a  specific  time 
limit  on  the  submission  of  comments. 
The  suggestion  was  not  accepted,  be- 
cause of  the  wide  variation  in  the 
number  of  explorations  in  particular 
States.  Therefore,  the  time  limit  will 
be  left  to  the  discretion  of  the  regula- 
tory authority  to  decide  on  a  case-by- 
case  basis. 

3.  Section  776.12<.bK3).  Several  com- 
menters  recommended  that  Section 
776.12(b)(3)  be  revised  to  limit  the 
right  to  file  written  comments  on  the 
application  to  persons  "who  are  or 
may  be  adversely  affected,"  on  the 
model  of  Section  513(b)  of  the  Act.  Al- 
though the  "written  approval"  re- 
quired by  Section  512(d)  is  not  intend- 
ed to  be  a  permit,  the  Office  agreed 
that  the  right  to  file  written  com- 
ments on  an  exploration  application 
should  not  extend  to  parties  beyond 
what  is  authorized  on  permit  reviews. 
Therefore,  the  comments  were  accept- 
ed. 

§  776.13  Applications:  Approval  or  disap- 
proval of  exploration  of  more  than  250 
tons. 

This  Section  requires  the  regulatory 
authority  to  act  on  applications  for  ex- 
ploration and  provides  the  criteria  by 
which  the  application  is  to  be  ap- 
proved or  disapproved. 

1.  A  commenter  suggested  deleting 
the  entire  Section,  arguing  that  ap- 
proval of  the  State  program  is  all  that 
is  necessary  to  ensure  that  the  regula- 
tory authority  will  administer  Section 
512(d)  of  the  Act.  .However,  minimum 
requirements  are  necessary  to  Imple- 
ment Section  512(d)  of  the  Act  and  to 
ensure  that  the  purposes  of  the  Act 
(Sections  102(aKd).  102(k))  are  furth- 
ered. It  was,  therefore,  decided  to 
retain  this  Section  substantially  as 
proposed. 
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2.  A  commenter's  suggestion  that 
the  title  to  this  Section  be  clarified  as 
to  its  applicability  only  to  coal  explo- 
ration operations  of  more  than  250 
tons  was  accepted. 

3.  Several  commenters  suggested 
that  a  "reasonable  time"  be  more  ex- 
plicitly stated  for  the  regulatory  au- 
thority to  act  upon  a  completed  appli- 
cation. These  suggestions  were  not  ac- 
cepted because  of  the  wide  variation 
among  States  in  the  number  of  explo- 
rations and  consequent  variability  In 
workloads  for  reviewing  applications. 

4.  Several  comments  were  submitted 
regarding  the  use  of  the  word  "may" 
in  Section  776.13(b)  and  requesting 
that  potential  arbitrariness  in  use  of 
this  word  be  eliminated  by  replacing  it 
with  "shall."  These  comments  were  ac- 
cepted. 

5.  A  commenter  questioned  whether 
protection  of  critical  habitats  of 
threatened  or  endangered  species 
should  be  required  during  coal  explo- 
ration. 

Sections  101,  102,  512,  and  515  of  the 
Act  make  specific  reference  to  protect- 
ing environmental  values.  Including 
fish  and  wildlife  habitats.  Although 
coal  exploration  operations  may  affect 
small  areas,  the  special  categories  of 
the  environment  (habitats)  for  which 
protection  Is  authorized  can  be  simi- 
larly small  areas.  Further,  the  Endan- 
gered Species  Act  and  the  U.S.  Fish 
and  Wildlife  Service  regulations  re- 
quire that  these  habitats  be  protected 
under  statutes,  such  as  the  Act,  ad- 
ministered by  the  Secretary.  This  com- 
ment was  accepted.  (See  also,  the  pre- 
amble discussions  to  sections  770.12(c) 
and  779.20.) 

9  776.14     Applications:  Notice  and  hearing 
for  exploration  of  more  than  250  tons. 

This  Section  provides  for  the  proce- 
dures for  the  regulatory  authority  to 
follow,  once  a  decision  has  been  made 
under  Section  776.13  to  approve  or  dis- 
approve the  application,  in  order  to 
notify  the  applicant  and  the  public  of 
its  decision.  This  Section  also  provides 
that  the  decisions  of  the  regulatory 
authority  are  to  be  subject  to  appro- 
priate opportunity  for  administrative 
adjudicatory  and  Judicial  reviews. 

1.  A  commenter  questioned  whether 
the  regulatory  authority  should  l>e 
specifically  empowered  to  modify  coal 
exploration  applications.  This  com- 
ment was  not  accepted  because  power 
to  approve  or  disapprove  implies  the 
power  to  modify  an  application.  Any 
application  which  is  disapproved  could 
be  modified  and  resubniltted  under 
Section  776.13(c). 

2.  Several  commenters  questioned 
whether  it  should  be  required  that 
government  officials  receive  personal 
notice  of  a  regulatory  authority  deci- 
sion on  coal  exploration  applications, 
rather  than  having  to  depend  on  news- 


paper advertisements.  These  com- 
ments were  accepted,  l)ecause  local 
governments  should  be  provided  with 
notice  In  all  cases  of  exploration,  to 
ensure  that  their  property,  public 
roads,  and  land-use  control  scheme  is 
protected  and  coordinated  as  to  large- 
scale  coal  exploration. 

3.  Several  commenters  questioned 
whether  there  should  be  an  opportuni- 
ty for  a  hearing  on  the  approval  or  dis- 
approval of  coal  explorations  over  250 
tons.  As  proposed.  Section  776.14  con- 
ferred discretion  to  the  reg\ilatory  au- 
thority to  hold  a  hearing  after  approv- 
al or  disapproval  of  exploration  appli- 
cations. Under  the  due-process  re- 
quirements of  the  5th  and  14th 
amendments  to  the  United  States  Con- 
stitution, the  Federal  and  State  gov- 
ernments can  only  take  property  or 
deprive  Individuals  of  their  due-proc- 
ess rights  If  opportunity  for  an  adjudi- 
catory hearing  Ls  afforded  on  particu- 
larized, factual  determinations.  Fur- 
thermore, the  Federal  Administrative 
Procedure  Act  (5  USC  654)  and  most 
State  laws  provide  for  a  similar  right 
to  a  hearing.  Therefore,  any  person 
adversely  aifected  by  the  decision  of 
the  regulatory  authority  on  an  explor- 
atory application  must  be  given  an  op- 
portunity for  a  hearing.  The  type  of 
hearing  to  be  afforded  is  specified  in 
Part  787.  which  itself  has  been  modi- 
fied In  the  final  rule  to  account  for  ex- 
ploration application  approval  and  dis- 
approval hearings. 

S  776.15    Coal      exploration      compliance 
duties. 

This  Section  establishes  the  compli- 
ance responsibilities  of  persons  seek- 
ing to  conduct  or  already  conducting 
coal  exploration  under  the  permanent 
regulatory  program.  Suggestions  by 
commenters  that  this  Section  be  limit- 
ed to  those  explorations  which  sub- 
stantially disturb  the  natural  land  sur- 
face were  accepted,  in  part,  as  Section 
512(a)  of  the  Act  limits  the  scope  of 
application  of  the  performance  stand- 
ards of  the  Act  to  such  operations. 
However,  776.15(b)  is  applicable  to  all 
coal  exploration,  for  the  reasons  ex- 
plained in  the  preamble  to  section 
776.11. 

(776.17    Public    avaUability    of    informa- 
tion. 

This  Section  provides  for  standards 
and  procedures  regarding  the  extent 
to  which  Information  submitted  to  the 
regulatory  authority  under  Part  776  Is 
to  be  made  publicly  available. 

1.  A  number  of  commenters  objected 
to  the  wording  of  Paragraphs  (a)  and 
(b)  of  this  Section,  arguing  that  the 
exploring  entity,  not  the  regulatory 
authority,  should  determine  what  in- 
formation is  to  be  kept  confidential. 
These  commenters  said  that  those  de- 
terminations were  neither  authorized 


to  be  entrusted  to  the  regulatory  au- 
thorities under  the  Act,  nor  could  the 
regulatory  authorities  be  completely 
trusted  not  to  divulge  some  confiden- 
tial information.  Some  commenters 
also  argued  that  disclosure  of  any  in- 
formation regarding  exploration 
would  harm  the  competitive  rights  of 
exploring  entities. 

Section  512  of  the  Act  must  be 
viewed  as  a  part  of  the  entire  regula- 
tory scheme  which  Congress  desired  to 
exist  under  the  Act.  That  scheme  pro- 
vides for  adequate  public  participation 
and  public  availability  of  information 
(Sections  102(1)  and  517(f)  of  the  Act). 
Ordinarily.  Information  obtained  by 
the  regulatory  authority  Is  to  be  pub- 
licly disclosable,  including  that  ob- 
tained through  regulation  of  coal  ex- 
ploration. Provisions  against  disclo- 
sure, therefore,  such  as  Section  512(b) 
of  the  Act.  constitute  an  exception 
which  Is  to  be  narrowly  construed. 

No  data  were  submitted  to  substanti- 
ate commenters'  concerns  that  deter- 
minations of  confidentiality  or  the  re- 
lease of  any  information  will  harm 
competitive  Interests.  Moreover,  an  ob- 
jective standard  for  determining  confi- 
dentiality requests,  as  opposed  to  a 
subjective  standard  based  purely  on 
the  desires  of  the  person  submitting 
Information,  is  necessary  to  foster  the 
purposes  of  the  Act  to  protect  the  gen- 
eral public  and  the  environment.  The 
Office  believes,  on  the  basis  of  these 
principles,  that  Section  776.17  strikes 
a  proper  balance  between  public  inter- 
ests in  disclosure  of  relevant  Informa- 
tion and  protection  of  competitive 
rights.  Moreover,  the  addition  of  the 
opportunity  for  a  prior  hearing  on  the 
disclosure  of  Information  should 
ensure  against  possible  mistaken  re- 
leases of  data  entitled  to  confidential 
treatment. 

2.  A  related  comment  suggesting  ex- 
pansion of  the  categories  of  confiden- 
tial information  protectable  under 
Section  776.17  to  Include  any  informa- 
tion "affecting  marketability  of  land 
or  mineral  rights"  was  also  rejected, 
because  Section  512(b)  of  the  Act  Is 
limited  to  information  which  If  dis- 
closed relates  to  trade  secrets,  or 
would  harm  competitive  rights.  Ex- 
pansion t>eyond  this  category  was  not 
shown  to  be  needed  by  the  com- 
menter. nor  does  the  Office  believe 
that  the  excepting  language  of  Section 
512(b)  should  t>e  read  more  broadly. 

3.  Several  commenters  suggested 
modifying  Section  776.17  to  provide 
the  person  submitting  the  Information 
to  have  protection  from  unwarranted 
disclosure  of  confidential  Information 
through  notice  and  opportunity  for  a 
prior  hearing  on  proposed  disclosures. 

Section  512(b)  of  the  Act  specifies 
that  information  submitted  to  the  reg- 
ulatory authority  as  confidential  shall 
not  be  available  for  public  examlna- 
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tlon.  Section  517(f)  of  the  Act  si>eclfles 
that  Information  obtained  shall  be  Im- 
mediately available  to  the  public.  This 
potential  conflict  places  the  regula- 
tory authority  in  a  position  of  ascer- 
taining if  the  information  submitted 
pursuant  to  Section  512  is  of  the  type 
specified  as  confidential.  However,  In- 
formation that  is  entitled  to  confiden- 
tial protection  to  prevent  damage  to  a 
person's  business,  competitive  Inter- 
ests, such  as  the  type  of  Information 
covered  by  Section  776.17(b)(2),  Is  sub- 
ject to  the  requirements  of  due  proc- 
ess 

Due  process  requires  that  a  person 
not  be  individually  deprived  of  individ- 
ual property  without  some  opportuni- 
ty for  a  hearing.  The  dlvulgence  of  in- 
formation in  the  possession  of  the  reg- 
ulatory authority  which  Is  entitled  to 
confidential  protection  under  Section 
776.17(b)(2)  must,  therefore,  be  pro- 
tected by  providing  for  advance  notice 
to  and  opportunity  to  be  heard  by  the 
person  requesting  that  the  informa- 
tion be  protected.  As  a  result,  a  new 
Paragraph  (b)(3).  was  added  to  the 
final  rules. 

PART  778— SURFACE  MINING  PERMIT 
APPLICATIONS:  MINIMUM  RE- 
QUIREMENTS FOR  LEGAL,  FINAN- 
CIAL,  COMPLIANCE  AND  RELATED 
INFORMATION 

IlTTRODUCTIOW 

Part  778  provides  the  minimum  re- 
quirements for  legal,  financial,  compli- 
ance and  general  non-technical  Infor- 
mation for  surface  mining  activities 
applications.  Information  submitted  in 
permit  applications  under  Part  778 
will  be  used  primarily  to  enable  the 
regulatory  authority  and  Interested 
members  of  the  public  to  ascertain  the 
particular  nature  of  the  entity  which 
will  mine  the  coal  and  those  entities 
which  have  other  financial  Interests 
and  public  record  ownership  Interests 
In  both  the  mining  entity  and  the 
property  which  Is  to  be  mined.  In  addi- 
tion, certain  other  non-technical  Infor- 
mation needed  for  processing  and  ap- 
proval or  disapproval  of  the  applica- 
tion is  required. 

The  basis  and  purpose  of  Part  778 
was  set  forth.  In  general,  at  43  F.R. 
41691-41693.  Most  of  the  comments  on 
Part  778  apply  also  to  Part  782  and. 
when  changes  were  warranted  In  both 
parts  based  on  conunents  addressed 
only  to  Part  778,  corresponding 
changes  were  also  made  In  Part  782. 
(Part  782  concerrvs  minimum  require- 
ments for  legal,  financial,  compliance, 
and  related  Information  for  applica- 
tions for  underground  mining  activi- 
ties.) Some  minor  editorial  changes 
have  been  made  throughout  this  Part. 
Many  comments  were  received  on  Part 
778,  and  some  changes  in  the  regula- 
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tlons  have  been  made.  Paragraphs 
778.5  and  782.5.  Definitions,  have  been 
deleted  since  the  definition  there  has 
been  moved  to  section  770.5  in  the 
final  rules. 

S  778.13    Identiflcation  of  interests. 

Authority  for  this  Section  Is  Sec- 
tions 102,  201(c).  503,  504,  507.  508, 
509,  510,  and  515  of  SMCRA.  It  should 
be  noted  that  some  amplification  of 
the  coverage  In  Sections  778.13  (b)  and 
(d)  will  be  necessary  In  particular 
csLses,  when  the  actual  operator  Is  to 
be  a  different  person  from  the  appli- 
cant. This  Information  will  aid  the  reg- 
ulatory authority  In  determining  the 
past  compliance  history  of  the  person 
actually  doing  the  work.  Section  510(c) 
of  the  Act  requires  this  determination. 
Even  If  the  applicant  had  no  previous 
violations,  the  permit  could  be  denied 
If  the  actual  operator  had  a  history  of 
noncompliance  with  the  Act  or  other 
sdr  or  water  envlrormiental  protection 
statutes. 

1.  Section  778.13(a):  Several  objec- 
tions were  received  that  too  much 
detail  was  required  on  both  applicant 
ownership  and  land-to-be  mined  own- 
ership. On  the  other  hand,  one  com- 
menter felt  more  detail  would  be  nec- 
essary to  reveal  complex  ownership 
patterns.  The  conmients  were  rejected. 
The  requirements  for  details  of  owner- 
ship are  specifically  stated  In  Section 
607(b)  of  the  Act.  Ample  authority 
exists  In  section  510(c)  of  the  Act  to 
deny  permits  where  the  operator  or 
applicant  Is  controlled  by  a  parent 
company  that  has  a  willful  pattern  of 
violations  of  the  Act. 

2.  Commenters  objected  to  furnish- 
ing telephone  numbers  for  all  of  the 
persons  mentioned  in  778.13.  Since 
rapid  communication  by  telephone 
would  be  required  only  for  persons  im- 
mediately Involved  in  the  operation. 
Paragraph  778.13(a)  was  modified^  to 
require  the  telephone  numbers  only 
for  the  applicant,  operator,  and  resi- 
dent agent. 

3.  Several  commenters  objected  to 
the  requirement  for  the  listing  of  equi- 
table, as  well  as  legal  owners,  of  record 
in  subparagraph  778.13(aK2).  The  rea- 
sons given  were  that  the  equitable 
owners  were  not  required  by  the  Act 
and  the  determination  of  equitable 
owners  might  be  difficult  or  impossi- 
ble In  some  cases.  These  comments 
were  rejected.  The  equitable  owner  of 
record  of  the  property  to  be  mined 
needs  to  be  named  in  the  application 
in  order  to  enable  the  regulatory  au- 
thority to  easily  locate  these  owners.  If 
their  Interests  would  be  adversely  af- 
fected by  the  proposed  operations, 
and.  in  the  event  of  a  violation. of  ap- 
plicable regulations  during  the  mining 
process,  to  locate  potentially  responsi- 
ble parties.  This  requirement  should 
not  pose  an  additional  burden  on  ap- 
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plicants.  as  equitable  owners  of  record 
can  be  identified  by  the  same  process 
of  searching  public  property  records  at 
the  same  time  as  for  legal  owners  of 
record.  It  Is  also  noted  that  the  appli- 
cant should  try  to  Identify  "equitable 
owners  of  record"  to  Insure  that  rights 
to  mine  coal  are  being  obtained  free 
and  clear  from  equitable  claim  to  min- 
erals. 

The  Office  believes  It  has  legal  au- 
thority to  require  this  information 
under  Sections  102(a),  201(c).  507.  508. 
510<b)(c).  and  515  of  the  Act.  Section 
102(a)  of  the  Act  requires  protection 
of  "society"  from  adverse  effects  of 
coal  mining.  Further,  Section  102(b)  of 
the  Act  requires  protection  of  all  per- 
sons with  "legal  Interests"  in  land 
from  adverse  effects  of  coal  mining. 
An  "equitable  owner  of  record"  is  a 
"person  with  legal  interests"  within 
the  meaning  of  the  Act.  Black's  Law 
Dictionary  at  1259-1260  (1956  ed.).  Be- 
cause Sections  102  (a)  and  (b)  of  the 
Act  protect  equitable  owners  of  record, 
subparagraph  778.13(aK2)  Is  lawfully 
issued  under  section  201(c)(2)  of  the 
Act. 

4.  Section  778.13(b):  Some  com- 
menters  wanted  to  limit  this  subsec- 
tion to  operations  in  the  State,  rather 
than  the  entire  United  States.  These 
comments  were  rejected  t>ecause  Sec- 
tion 507(bK4)  of  the  Act  expressly  re- 
quires that  the  applicant  identify  the 
operations  "within  the  United  States," 
not  Just  the  State  in  which  the  appli- 
cation is  filed. 

5.  Sections  778.13(d)  and  782.13(d): 
Several  commenters  objected  to  the 
listing  of  previous  coal  mining  permits 
held  by  the  applicant.  The  reasons 
given  were  that  some  of  the  informa- 
tion required  might  be  unavailable  or 
have  little  present  relevance.  The  com- 
ment was  accepted  by  limiting  the  in- 
formation requirement  of  Sections 
778.13(d)  and  782.13(d)  to  permiU 
issued  after  1970. 

Some  commenters  wanted  to  limit 
Section  778.13(d)  to  operations  In  the 
State,  rather  than  the  entire  United 
States.  These  comments  were  rejected, 
because  Section  507(b)(3)  expressly  re- 
quires that  the  applicant  list  current 
or  previous  coal  mining  permits  in  the 
United  States,  rather  than  just  the 
State  in  which  the  application  is  filed. 

One  commenter  wanted  to  limit  the 
statement  of  any  current  or  previous 
coal  mining  permits  to  "surface"  coal 
mining  permits.  This  comment  was  ac- 
cepted, since  this  phrase  more  closely 
tracks  Section  507(b)(3)  of  the  Act.  By 
the  definition  of  surface  coal  mining 
operation  in  Section  701(28)  of  the 
Act.  it  is  clear  that  both  surface  and 
underground  activities  are  intended  to 
be  Included  by  this  requirement. 

One  commenter  wanted  to  delete  the 
phrase  "and  by  any  person  identified 
In  paragraph  (bX3)  of  this  Section"  in 
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Section  778.13(d).  since  it  was  not  ex- 
plicitly required  in  the  Act.  This  com- 
ment was  rejected,  as  those  entitles 
are  persons  who  are  in  a  position  to 
exercise  significant  control  over  the 
conduct  of  an  applicant's  business  af- 
fairs and  who  could  be  responsible  for 
violations  of  law  Incurred  by  the  appli- 
cant, for  which  the  applicant  Is  re- 
sponsible under  Section  51(Kc)  of  the 
Act.  As  a  result.  Information  about 
those  persons'  histories  of  compliance 
with  permit  obligations  would  be  rele- 
vant and  useful  to  the  regulatory  au- 
thority. Because  that  Information 
would  be  In  the  possession  of  persons 
who  would  be  closely  associated  with 
the  applicant,  requiring  the  applicant 
to  produce  that  Information  should 
not  pose  a  significant  burden  on  the 
Industry. 

6.  Sections  778.13(ey  and  782.13(.e). 
Several  commenters  objected  to  the 
requirement  for  listing  all  owners  of 
property  contiguous  to  the  permit 
area,  rather  than  owners  of  surface 
property  and  of  coal  mineral  rights. 
The  comments  were  rejected,  since 
Section  507(bK2)  of  the  Act  requires 
Identification  of  owners  of  all  property 
next  to  the  proposed  permit  area. 

7.  Section  778.13(f).  One  commenter 
objected  to  suppljring  the  Mine  Safety 
and  Health  Administration's  MSB  A 
identification  nimiber  for  the  mine. 
This  comment  was  rejected,  since  the 
information  is  needed  to  aid  the  regu- 
latory authority  in  coordinating 
review  of  the  permit  applicaklon  with 
the  MSHA.  so  that  any  potential  con- 
flicts between  the  regulatory  require- 
ments of  the  Mine  Health  and  Safety 
Act  and  the  SMCTRA  could  be  resolved. 
In  addition,  identification  of  the 
MSHA  number  will  be  important  in 
the  case  of  a  proposed  new  coal  mine 
which  might  constitute  a  "new  source" 
under  the  Clean  Water  Act.  33  U.S.C. 
1251.  et  sell.  See  44  Fed.  Reg.  2587 
(January  12.  1979).  The  name  of  the 
mine  and  the  mine  MSHA  I.D.  number 
are,  therefore,  required  under  Sections 
102,  201(c),  503,  504,  507,  508,  and  510 
of  SMCRA,  to  insure  that  an  effective 
permit  system  is  implemented. 

8.  Sections  778.13(g)  and  782.13(g). 
New  subparagraphs  were  added  as  Sec- 
tion 778.13(g),  that  were  from  Sections 
779.12(c)  and  783.12(c)  In  the  proposed 
rules.  Requirements  for  information 
on  interests,  options,  and  pending  bids 
on  lands  more  logically  belong  with 
the  legal  and  financial  sections  of  the 
applications,  rather  than  the  general 
environmental  resources  information. 

Commenters  objected  to  the  require- 
ments for  listing  various  interests  in 
lands  within  mine  plan  areas.  The  rea- 
sons given  were  that  the  requirements 
exceeded  the  authority  of  the  Act, 
that  confidential  information  would 
be  disclosed,  and  only  information  on 


lands  contiguous  to  the  permit  area 
was  required. 

The  basic  justification  for  the  re- 
quirement is  contained  in  the  pream- 
ble to  Section  779.12  <43  Fed.  Reg.  p. 
41694);  however,  limitation  to  contigu- 
ous lands  is  more  consistent  with  Sec- 
tion 508(aKll)  of  the  Act.  Confiden- 
tiality of  the  Information  is  adequate- 
ly protected  by  30  CFR  786.15. 

Several  commenters  objected  to  the 
phrase  "options  or  pending  bids  on 
such  Interests"  as  being  unauthorized 
by  the  Act.  Section  508(aXll)  specifi- 
cally requires  this  Information,  so  the 
comments  were  rejected. 

9  778.14    Compliance  informaUon. 

Authority  for  this  Section  is.  In  gen- 
eral. Sections  102.  201(c).  501(b), 
503(a),  504,  507(b),  508(a).  509.  510, 
and  515  of  the  Act.  The  purpose  and 
basis  for  this  section  was  generally  dis- 
cussed at  43  Fed.  Reg.  41692  (Sept.  18. 
1978). 

Some  amplification  of  the  coverage 
in  Section  '778.14  will  be  necessary  for 
the  situation  when  the  actual  operator 
is  to  be  a  different  person  from  the  ap- 
plicant, as  Is  explained  above  in  the 
preamble  to  Section  778.13.  Section 
510(c)  of  the  Act  specifies  that  no 
permit  shall  be  issued  to  an  applicant 
after  a  finding  that  ".  .  .  the  applicant 
or  the  operator  .  .  ."  has  a  demon- 
strated pattern  of  willful  violations. 
This  Information  is  necessary  so  that 
the  regulatory  authority  can  make  a 
determination  concerning  the  past 
compliance  history  of  the  person  actu- 
ally doing  the  work. 

1.  Scope  of  laws  involved 

Several  commenters  suggested  that 
the  compliance  information  required 
by  Sections  778.14(c)  and  782.14(c) 
should  be  restricted  only  to  operations 
of  the  applicant  in  the  State  where 
the  application  Is  made.  These  com- 
ments posed  related  suggestions  to 
proposed  Sections  786.15(g)  and 
788.12(c).  which  are  the  substantive 
rules  designed  to  implement  the  first 
portion  of  section  51(Kc)  of  the  Act. 

In  response  to  these  comments,  the 
Office  has  made  several  modifications 
to  the  final  niles  in  Sections  778.14(c). 
782.14(c),  786.17(c).  and  786.19(g). 
which  will  more  closely  follow  the 
Congressional  Intention  for  Section 
510(c)  of  the  Act.  FoUowing  is  the  Of- 
fice's analysis  of  the  comments  re- 
ceived on  the  proposed  rules  and  ex- 
planation of  their  disposition. 

One  comment  argued  that  Section 
510(c)  of  the  Act  is  limited  in  applica- 
tion to  Federal  programs  only.  This 
argument  is  not  substantiated  in  the 
comments  and  Is  without  merit. 
Indeed,  as  that  commenter  Itself  rec- 
ognized. Section  510(c)  can  be  applied 
to  State  programs,  although  (says  that 
commenter)  only  for  violations  by  the 


applicant  of  that  State's  laws.  In  any 
event.  Section  510(c)  is  not  limited  as 
to  the  type  of  program  under  which  it 
should  be  applied.  Section  510(c)  is 
one  of  four  paragraphs  .of  the  section 
of  the  Act  which  establishes  the  crite- 
ria for  permit  denial/approval  deci- 
sions by  the  regulatory  authority.  As 
Section  510(a)  indicates,  decisions 
under  either  a  State  program  or  Fed- 
eral program  are  to  be  made  in  accord- 
ance with  the  Act.  which  includes  Sec- 
tion 510(c).  Second.  Section  510(c)  on 
its  faces  applies  to  the  "applicant" 
without  any  indicated  qualification  as 
to  whether  a  State  or  Federal  program 
Is  Involved.  Third,  Section  510(c)  ap- 
plies ".  .  .  where  the  schedule  or  other 
information  available  to  the  regulatory 
authority  .  .  .,"  without  limitation  as 
to  the  type  (i.e..  Federal  or  State)  of 
regulatory  authority  Involved.  "Regu- 
latory authority"  is  defined  at  Section 
701(22)  of  the  Act  to  include  both 
State  and  Federal  programs.  Fourth, 
Section  51(Mc)  prohibits  Issuance  of 
the  "permit,"  without  limitation  as  to 
the  type  of  permit  Involved.  "Permit" 
Is  defined  at  Section  701(15).  to  In- 
clude permits  under  both  State  and 
Federal  programs.  The  words  of  Sec- 
tion 510  thus  clearly  apply  all  provi- 
sions of  Section  510(c)  to  both  State 
and  FedersJ  programs.  In  such  cases, 
the  ordinary  meanings  of  the  words  of 
the  Act  are  to  be  given  full  and  com- 
plete effect.  Bums  v.  Alcala,  420  U.S. 
575  (1975).  Therefore.  Sections 
778.14(c),  782.14(c),  786.15(g),  and 
788.12(c)  have  been  modified  to 
narrow  their  coverage  to  Federal  pro- 
grams only. 

Some  commenters  contend  that  Sec- 
tion 510  of  the  Act  applies  only  to  vio- 
lations of  Federal  laws  and,  therefore, 
not  to  violations  of  laws  administered 
by  agencies  In  other  States.  They  as- 
serted that,  because  Congress  faUed  to 
expressly  list  State  laws  In  the  phrase 
"violations  of  this  Act,  any  law,  rule, 
or  regulation  of  the  United  States  per- 
taining to  air  or  water  environmental 
protection,"  Congress  chose  to  exclude 
coverage  of  laws  administered  by  State 
governments.  A  close  reading  of  this 
portion  of 'Section  510(c)  reveals,  how- 
ever, that  Congress  did  Intend  to  in- 
clude some  laws  enforced  by  State  gov- 
ernments. 

The  critical  phraseology  of  Section 
51(Kc)  that  these  commenters  point  to 
Ls  "violations  of  this  Act  and  any  law, 
rule,  or  regulation  of  the  United 
States,  or  of  any  department  or 
agency  in  the  United  States."  contend- 
ing that  this  covers  only  Federal  laws 
administered  by  Federal  agencies  be- 
cause of  the  use  of  the  term  "United 
States."  This  argument,  however.  Ig- 
nores completely  the  phrase  "depart- 
ment or  agency  in  the  United  States.  " 
(Emphasis  supplied) 
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The  phrase  "In  the  United  States"  is 
(x>nstrued  by  courts  to  mean  physical- 
ly located  within  the  United  States. 
See  e.g..  United  States  v.  Neptune,  337 
F.  Supp.  1028,  (D.  Corm.)  Therefore, 
the  preferred  way  to  read  section 
51(Kc)  is  to  construe  "department  or 
agency  In  the  United  States-  "to  mean 
any  governmental  department  or 
agency"  physically  located  in  the 
United  States,  which  would  Include 
State  and  local  governmental  entities. 

The  commenters  suggested  construc- 
tion of  Section  510(c)  would  also 
render  meaningless  the  phrase  "de- 
partment or  agency  in  the  United 
States,"  a  result  which  Is  always  to  be 
avoided.  Ziegler  Coal  Co.  v.  Kleppe, 
536  F.  2d  398  (D.C.  Clr.,  197^).  cert, 
den.,  411  UJ5.  917  (1973).  If  Congress 
had  intended  to  apply  Section  510(c) 
to  Federal  laws  administered  by  Feder- 
al agencies  only,  it  could  have  limited 
its  choice  of  words  to  "violations  of 
the  Act  or  of  any  law.  rule,  or  regula- 
tion of  the  United  States"  and  ex- 
cluded the  words  "or  of  any  depart- 
ment or  agency  in  the  United  States," 
since  the  former  would  have  covered, 
by  reference  to  "law.  rule,  or  regula- 
tions of  the  United  SUtes,"  all  Federal 
laws.  Instead.  Congress  enacted  Sec- 
tion 610(c)  to  cover  violations  of  laws, 
rules,  or  regulations  of  the  United 
States  (e.g..  Federally  administered) 
and  of  "laws,  niles.  regulations  ...  of 
any  department  or  agency  in  the 
United  States,"  thereby  clearly  intend- 
ing to  cover  a  body  of  law  in  addition 
to  Federal  law  administered  only  by 
Federal  agencies. 

In  summary,  the  stru<rt.ure  of  Sec- 
tion 510(c)  and  accepted  principles  of 
statutory  construction  reveal  that  Sec- 
tion 510(c)  of  the  Act  was  intended  to 
cover  violations  of  the  Act  and  of  air 
or  water  envlrorunental  protection 
statutes  administered  by  both  Federal 
and  State  governments. 

On  the  other  hand.  It  appears  from 
the  legislative  history  that  Congress 
did  intend  that  Section  510(c)  would 
apply  to  violations  of  any  State  envi- 
ronmental protection  laws  which  im- 
plement Federal  envlrorunental  laws. 
The  relevant  portion  of  Section  510(c) 
originated  in  the  1974  version  of  the 
House  bill,  H.R.  11500,  and  was  the 
same  as  that  finally  enacted  by  Con- 
gress in  1977.  Compare  Section  209(e), 
H.R.  11500,  H.R.  Rep.  No.  93-1072. 
93rd  Cong..  2d  Sess.  at  12  (1974),  with 
Section  510(c).  As  the  House  reports 
through  the  years  reveal.  Congress  In- 
tended that  Section  510(c)  apply  to  a 
"wide  range"  of  violations  of  Federal 
environmental  protection  require- 
ments. H.R.  Rep.  No.  93-1072,  supra, 
at  82.  133;  H.R.  Rep.  No.  94-45.  94th 
Cong..  Ist  Sess.  at  45,  113  (1976);  H.R. 
Rep.  No.  94-1445.  94th  Cong..  2d  Sess., 
at  44,  115  (1976):  H.R.  Rep.  No.  95-218, 
95th  Cong.,  1st  Sess.,  at  92  (1977).  It  Is 
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Important  to  note  that  those  "other 
Federal  air  and  water  environmental 
protection  statutes,"  continually  re- 
ferred to  by  the  House,  are  largely  im- 
plemented through  State  adoption  of 
laws  which  are  enforceable  as  Federal 
laws. 

For  example,  the  Clean  Air  Act  is 
implemented  under  State  plans  to  eon- 
trol  existing  stationary  sources  of  air 
poUutlon  (Section  110.  42  U.S.C.  Sec- 
tion 7410),  new  sources  (Section  111, 
42  U.S.C.  Section  7411),  hazardous  air 
pollutant  sources  (Section  112,  42 
UJS.C.  Section  7412),  and  to  prevent 
significant  deterioration  of  air  (;leaner 
than  the  national  ambient  air  quality 
standards  (Section  127,  42  U.S.C.  Sec- 
tion 7427).  The  provisions  of  these 
State  law  plans  are,  however,  also  Fed- 
eral law  and  enforceable  by  Federal 
agencies  and  courts.  Sections  113,  304. 
42  U.S.C.  Sections  7413,  7604;  Union 
Electric  Co.  v.  EPA,  515  F.  2d  606  (8th 
Clr.,  1975),  affd.,  96  S.  Ct.  2518  (1976); 
Friends  of  Earth  v.  Carey,  535  F.  2d 
165  (2nd  Clr.  1976);  Friends  of  Earth  v. 
Potomac  Electric  Power  Co.,  419  P. 
Supp.  528  (D.D.C.  1976). 

Parallel  provisiorjs  prevail  under  the 
Clean  Water  Act  (33  U.S.C.  Section 
1251  et  seq).  Non-point  source  pollu- 
tion is  to  be  controlled  according  to 
State  plans  which  become  Federal  law 
when  approved  by  the  Administrator, 
USEPA.  33  U.S.C.  Section  1288.  Point 
source  discharges  are  to  be  regxilated 
under  State  laws  approved  by  EPA  for 
water  quality  standards  (33  U.S.C.  Sec- 
tion 1313)  and  permits  (33  U.S.C.  Sec- 
tion 1342).  These  State  plans  are  en- 
fon«able  as  Federal  law  by  Federal 
agencies  and  courts.  33  U.S.C.  Sections 
1319.  1365;  EPA  v.  California,  426  UJS. 
200  (1976);  United  States  Steel  v. 
Train,  556  F.  2d  822  (7th  Clr.  1977); 
Montgomery  Environmental  Coalition 
v.  FrL,  366  F.  Supp.  261  (D.D.C.  1973). 
See  also  Dwyer  v.  City  of  Ann  Arbor. 
261  N.W.  2d.  231  (Mich.  Ct.  of  Appeals. 
1977). 

Similarly,  the  Act's  State  programs, 
while  adopted  in  the  first  Instance  by 
the  States,  will  also  become  Federal 
law  when  approved  by  the  Secretary 
of  Interior,  being  promulgated  as  Fed- 
eral regulations  and  enforceable  as 
such  In  the  United  States  courts.  Sec- 
tion 520(a)  SMCRA;  30  U.S.C.  Section 
1270(a). 

Therefore,  although  the  House  Re- 
ports relating  to  the  Act  evidence  Con- 
gressional intent  to  apply  Section 
610(c)  to  violations  of  Federal  law, 
those  laws  would  Include  State  laws 
which  aire  passed  to  implement  Feder- 
al environmental  protection  statutes 
and  thereby  are  incorporated  into 
Federal  law.  Further,  this  type  of 
State-administered  law  is  also  "laws, 
rules,  and  regulations  ...  of  any  de- 
partment or  agency  In  the  United 
States "    which,    as   explained    above. 


nOCIAi  UOUTEI.  VOL  44.  NO.  SO-TUCSOAY,  MAtCN  13.  l«7f 


nEOOAl  tfGISTtt,  VOL  44,  NO.  50— TUCSOAY,  MAKCH  13,  I97f 


UMI 


15024 

Congress  clearly  intended  to  include 
within  the  scope  of  Section  &10<c)  of 
the  Act.  OSNTs  regulations  imple- 
menting Section  510(c)  should,  there- 
fore. Include  violationx  of  those  State 
laws,  and  regvilations  adopted  under 
Federal  air  or  water  environmental 
protection  standards. 

In  addition  to  contentions  about  the 
meaning  of  Section  510(c)  of  the  Act 
Itself,  the  (x>mmenters  also  raised  two 
additional  objections  to  the  proposed 
rules  on  legal  grounds.  First,  they 
argue  that,  to  require  the  State  in 
which  a  permit  application  is  filed  to 
enforce  the  law  of  another  State,  by 
refusing  to  issue  the  permit  on  the 
basis  of  violations  by  tlie  applicant  of 
the  other  State's  laws,  would  be  un- 
constitutional under  the  Commerce 
Clause  of  the  United  SUtes  Constitu- 
tion. Those  commenters  cited  neither 
supporting  case  law,  nor  detailed  legal 
rationales.  Further  where,  as  in  enact- 
ing Section  510(c)  of  the  Act.  Congress 
itself  acts  under  the  Ccjmmerce 
Clause,  the  (x>urts  accord  it  broad  lati- 
tude to  Impose  pre-conditions  to  en- 
gaging in  business.  American  Poxoer 
Light  Co.  V.  SEC,  303  OS.  419.  There 
would  appear  to  be  no  constitutional 
barrier  under  the  Commerce  Clause  to 
requiring  an  applicant  for  a  mining 
permit  to  establish  first  that  it  is  ef- 
fectively abating  violations  of  impor- 
tant environmental  protection  laws  at 
other  mining  operations  under  its  cmi- 
trol. 

The  second  legal  argument  raised  by 
the  commenters,  aside  from  those  di- 
rectly relating  to  Section  510(c)  of  the 
Act,  is  that  some  States  have  "no  au- 
thority" to  withhold  permits  for  viola- 
tions of  other  States'  laws.  Assuming 
that  these  (x>mments  are  intended  to 
mean  that  some  States  do  not  present- 
ly have  State  laws  which  would  au- 
thorize their  regulatory  authorities  to 
implement  Section  510(c)  of  the  Act. 
these  comments  were  rejected,  because 
Congress,  of  course,  clearly  anticipat- 
ed that  the  States  might  have  to 
change  existing  laws  In  order  to  quali- 
fy for  State  program  approvals.  See 
Sections  102(g).  201(cK9).  503  of  the 
Act. 

Several  commmenters  argue  against 
any  adoption  of  regulations  to  Imple- 
ment Section  510(c).  of  the  Act.  based 
on  complaints  of  the  administrative  in- 
convenience to  State  regulatory  au- 
thorities to  implement  the  Office's 
regulations  under  State  programs. 

One  commenter  objected  that  the 
proposed  Office  regulations  would  re- 
quire the  State  regulatory  authority 
to  hold  hearings  on  violations  of  laws 
other  than  those  it  directly  adminis- 
ters. This  contention  may  be  true  for  a 
small  number  of  cases,  as  due  process 
would  certainly  require  that  the 
permit  applicant  be  provided  at  some 
point  with  notice  and  opportunity  for 
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a  hearing  to  contest  an  allegation  of  a 
▼iolation  of  law.  Thus,  to  the  extent 
that  the  appUctmt  has  been  prorided 
with  prior  or  contemporaneous  notice 
and  opportunity  for  a  hearing  by  the 
department  or  agency  responsible  for 
a  violation  notice,  the  regulatory  au- 
thority reviewing  the  permit  applica- 
tion need  rkot  itself  provide  another 
such  opportunity. 

For  example.  If  a  permit  application 
to  the  Kentucky  Depsulment  of  Natu- 
ral Resources  is  being  denied  a  permit 
for  a  violation  notice  issued  by  West 
Virginia's  DNR  for  the  applicant's  coal 
mine  in  West  Virginia,  Kentucky  need 
not  provide  a  hearing  if  the  West  Vir- 
ginia DNR  offered  one  on  that  viola- 
tion notice.  Sections  778.14(c)  and 
782.14(c)  would  require  the  applicant 
to  include  in  the  permit  application 
the  dcxumentation  necessary  for  the 
regulatory  authority  to  determine 
whether  opportunity  for  a  hearing 
had  been  available  to  the  applicant  on 
a  violation  notice  listed  by  the  appli- 
cant. 

As  Federal  and  State  agencies  en- 
forcing environmental  law  routinely 
grant  hearings  In  enforcement  of 
these  laws,  it  can  be  expected  that  in 
only  a  limited  number  of  cases  will  an 
applicant  subject  to  Section  510(c)  of 
the  Act  be  entitled  to  a  hearing  before 
the  regulatory  authority  to  contest 
the  valkUty  of  a  violation  notice  being 
used  as  the  basis  for  refusing  to  issue  a 
permit.  In  those  circumstances,  the 
adjudicatory  hearing  requirements  of 
Section  514(c),  of  the  Act  and  30  CFR 
787.11  would  be  avaUable  to  protect 
the  rights  of  the  applicant. 

Another  objection  raised  by  the 
commenters  is  that  Implementation  of 
Section  510(c)  of  the  Act  under  a  State 
program  will  require,  for  violation  of 
laws  of  another  State,  that  the  regula- 
tory authority  engage  In  an  allegedly 
tedious  task  of  comparing  the  provi- 
sions of  the  State  program  being  ad- 
ministered by  that  regulatory  authori- 
ty with  the  requirements  of  the 
second  State's  laws  to  determine 
which  State's  laws  are  more  stringent. 
This  objection  Incorrectly  assumed, 
however,  that  more  stringent  provi- 
sions of  another  State's  laws  are  di- 
rectly applied  under  Section  510(c),  of 
the  Act  to  the  operation.?  proposed  by 
the  applicant  to  be  conducted  In  the 
State  in  which  the  application  is  filed 
and  reviewed  under  Section  51(Kc). 
Section  510(c)  and  the  Office's  imple- 
menting regulations  require  only  that 
provisions  of  other  State  laws  be  en- 
forced to  the  extent  that  violations  of 
those  laws  at  mining  operations  in 
those  other  States  be  abated  to  the 
satisfaction  of  the  other  State.  Section 
510(c)  does  not  require,  and  the  Of- 
fice's regulations  do  not  imply,  that 
the  substantive  provisions  of  those 
other  State  laws  will  be  applied  to  the 


operations  being  proposed  under  the 
permit  application. 

The  commenters  also  argued  that 
Implementation  of  Section  510(c)  of 
the  Act  and  the  proposed  regulations 
would  unduly  restrict  a  State  regula- 
tory authority's  flexibility  to  permit 
coal  mining  in  its  State.  To  the  extent 
that  Section  510(c)  requires  a  State 
regulatory  authority  to  withhold  a 
permit  application  because  of  viola- 
tions of  law  at  other  mines  control  led 
by  an  applicant.  Congress  has  mandat- 
ed circumscription  of  State  flexibility 
and  the  Office  has  no  alternative  but 
to  adopt  its  proposed  implementing 
regulations. 

Commenters  contended  that  the 
proposed  regulations  would  have  abso- 
lutely prohibited  issuance  of  permits. 
However,  in  limited  circumstances  the 
legislative  history  Section  510(e) 
allows  for  Issuance  of  a  permit,  not- 
withstanding existing,  uncorrected  vio- 
lations of  law  at  other  mines  operated 
by  the  applicant.  The  Senate  Commit- 
tee reports  contained  the  following 
cautionary  instructions  regarding  ver- 
sions of  Senate  bills  identical  to  Sec- 
tion 510(c): 

It  ia  not  the  Intention  of  the  Committee 
that  an  operator  who  is  charged  with  the 
type*  of  violations  described  in  Section 
Sl(Kc)  be  collaterally  penalized  through 
denial  of  a  mining  permit  if  he  ie  availing 
himself,  in  good  faith,  of  whatever  adminis- 
trative and  Jodldal  remedies  may  be  availa- 
ble to  him  for  the  purpose  of  challenging 
the  validity  of  violations  charsed  against 
him.  However,  the  Committee  also  does  not 
intend  that  a  permit  applicant  can  avoid  the 
purpose  of  Section  SlO(c)  simply  by  filing  an 
administrative  or  judicial  appeal.  It  is  ex- 
pected that  the  regulatory  authority  will 
carefully  examine  those  situations  where  an 
administrative  or  Judlcia]  appeal  Is  pending 
in  order  to  ensure  to  the  fullest  extent  pos- 
sible that  such  appeals  su'e  not  merely  frivo- 
lous efforts  to  avoid  the  requirements  of 
SecUon  51(Kc).  S.  Rep.  No.  94-28,  94th 
Cong.,  1st  Sess.  210  (1975).  Accorti,  S.  Rep. 
No.  95-128.  9Sth  Cong..  1st  Sess.  79  (1977). 

This  qualifying  view  of  Section 
510(c)  was  neither  objected  to  nor  en- 
dorsed in  the  general  parts  of  the 
House  Committee  reports,  but  it  was 
adopted  In  1975  as  the  views  of  some 
members  of  the  House  Committee  who 
supported  the  passage  of  the  Act.  H.R. 
Rep.  No.  9S-45.  94th  Cong..  1st  Sess. 
157  (concurring  views  of  Rep.  Ruppe. 
Clausen,  LagomarsliK}).  In  such  cir- 
cumstances, it  is  reasonable  to  assume 
that  the  House  did  not  object  to  the 
Senate's  qualifying  construction  of 
Section  510(c). 

Accordingly.  OSM  has  chosen  to 
modify  the  provisions  of  Sections 
788.19(g)  and  78«.17(c)  to  allow  for  is- 
suance of  a  permit  where,  despite  out- 
standing imcorrected  violations  at 
other  mines,  a  permit  applicant  is  ac- 
tively  ipaklng  good  faith  pursuit  of  ad- 
ministrative or  judlcHal  rights  to 
appeal   those   violations.   Appropriate 


revisions  to  those  sections  have  been 
made,  with  qualifications  to  prevent 
abuses.  These  revisions  would  allow 
for  issuaju^  of  permits  only  as  to  pur- 
suit of  rights  to  direct  appeals  only 
and  not  as  to  collateral  litigation,  such 
as  agency  enforcement  suits  to  abate 
the  violations,  since  only  the  former 
would  involve  a  "good  faith  attempt  to 
pursue  an  appeal"  imder  the  Senate 
Committee  Reports. 

It  is  important  to  note  that  adoption 
of  those  revisions  will  place  even  more 
importance  on  the  requirements  of 
Sections  778.14(c)  and  782.14(c),  under 
which  the  regulatory  authority  would 
be  provided  with  the  documentation 
needed  to  make  good  faith  appeal  de- 
terminations necessary  for  issuance  of 
permits. 

Section  778.14(c).  Commenters  asked 
that  information  on  violations  of  envi- 
ronmental laws  be  limited  to  those  not 
abated  at  the  time  of  permit  applica- 
tion or  those  occurring  within  the  past 
12  months  rather  than  the  previous 
three  years.  These  comments  were  re- 
jected. Section  510(c)  expressly  re- 
quires that  a  three  year  history  be 
provided. 

Commenters  also  argued  that  the  in- 
formation required  under  Section 
778.14  constitute  self-incrimination  or 
double  Jeopardy.  These  comments 
were  rejected.  The  information  re- 
quired by  Sections  507(b)  and  510(c)  of 
the  Act  is  already  a  matter  of  public 
record  and  Is  to  be  supplied  for  a  civil 
proceeding,  to  which  the  double  Jeop- 
ardy clause  does  not  apply. 

One  commenter  suggested  that  Sec- 
tion 778.14(c)  be  expanded  to  include 
all  persons  mentioned  in  Section 
778.14(a).  so  as  to  make  it  consistent 
with  the  rest  of  Section  778.14.  This 
comment  was  rejected,  since  the  re- 
quirements of  Section  778.14(c)  are  re- 
stricted by  Section  510(c)  of  the  Act, 
whereas  Section  507(bK5)  of  the  Act 
specifies  the  requirements  for  the 
other  paragraphs  in  Section  778.14. 

The  same  commenter  suggested  that 
the  phrase  "pertaining  to  air  or  water 
environmental  protection"  be  deleted 
in  light  of  the  Act's  intent  also  to  pro- 
tect terrestrial  resources.  This  com- 
ment was  rejected  since  this  specific 
subsection  is  restricted  by  Section 
510(c)  of  the  Act  to  violations  pertain- 
ing to  air  or  water  envirorunental  pro- 
tection. Another  suggestion  by  this 
commenter  was  to  require  the  report- 
ing of  violations  for  any  coal  mining 
operations.  Another  commenter 
wanted  the  reporting  applicable  to 
surface  mines  only.  The  reporting  of 
violations  for  any  mine  is  the  intent  of 
this  Section.  The  provisions  of  Section 
616(d)  specify  that  Title  V  of  the  Act 
applies  equally  to  surface  operations 
and  to  surface  Impacts  Incident  to  im- 
derground  mining,  except  where  it  is 
necessary  to  accommodate  distinct  dlf- 
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ferences  between  surface  and  under- 
ground coal  mining.  Violations  per- 
taining to  air  or  water  environmental 
protection,  although  they  may  differ 
as  to  the  details,  nevertheless  give  an 
indication  of  past  l>ehavior  that  could 
represent  a  demonstrated  pattern  of 
willful  violations.  To  correctly  identify 
a  pattern  of  violations,  it  is  immaterial 
whether  they  occurred  at  surface  op- 
erations, imderground  operations  or  at 
some  combination  of  the  two. 

Commenters  argued  that  the  infor- 
mation or  compliance  required  by  the 
regulations  was  not  the  brief  state- 
ment authorized  by  Section  507(b)(5) 
of  the  Act.  The  comments  were  reject- 
ed because  the  requirements  are  as 
brief  as  possible  still  to  obtain  the  in- 
formation required  by  the  Act.  Com- 
pare In  re  Surface  Mining  Regulation 
Litigation  1.  452  F.  Supp.  327.  n.  8, 
(1978D.D.C.). 

9  778.15    Right  of  entry  and  operation  in- 
formation. 

Authority  for  this  Section  is  Sec- 
tions 102.  201(c),  &01(b).  503,  504. 
507(b),  and  510(b)(6)  of  the  Act.  Sec- 
tions 778.15  (a)  and  (b)  were  adopted 
principally  to  Implement  Sections 
507(b)(9)  and  510(bK6)  of  the  Act.  re- 
quiring that  the  application  contain  a 
statement  of  the  documents  upon 
which  the  applicant  bases  the  legal 
right  to  enter  and  commence  mining 
operations  on  the  permit  area  and  a 
statement  of  whether  that  right  Is  the 
subject  of  pending  court  litigation.  In 
the  final  rules,  the  proviso  in  Sactlon 
507(bK9)  of  the  Act  has  been  specified 
at  Section  778.15(c).  There  has  also 
been  some  change  in  wording  through- 
out the  section  to  correct  the  use  of 
terms  explicitly  defined  elsewhere  in 
these  regulations.  In  addition,  the 
phrase  "surface  coal  mining  and  recla- 
mation operations"  was  replaced  by 
the  phrase  "extract  the  coal  by  sur- 
face mining  methods"  to  clarify  that 
the  requirements  of  this  Section  ap- 
plies only  to  surface  mining  activities. 

1.  Section  778.15(a).  Commenters 
asked  that  the  requirements  for  certi- 
fied documents  be  restricted  or  clari- 
fied, because  of  the  cost  of  obtaining 
these.  Another  commenter  requested 
that  a  recorded  memorandum  of  a 
lease  be  submitted,  rather  than  a  copy 
of  the  lease  itself,  since,  in  the  pream- 
ble to  the  proposed  rule,  the  Office 
had  recognized  that  some  confidential 
provisions  of  a  lease  are  normally  in- 
terspersed throughout  the  document 
and  to  provide  an  edited  version  which 
excludes  these  provisions  is  both  time 
consimiing  and  costly. 

The  comments  were  accepted,  since 
ordinarily  the  regulatory  authority 
will  be  able  to  determine  disputes  of 
fact  about  whether  a  legal  right 
claimed  by  the  applicant  exists  from 
the     descriptiorvs     provided.     Section 
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779.15(a)  now  requires  a  description  of 
the  dcxmments  and  certain  other  speci- 
fied facts  about  the  nature  of  the 
rights  involved,  rather  than  copies  of 
the  documents. 

2.  One  commenter  wanted  to  add  the 
phrase  "or  the  proposed  basis  by 
which  the  applicant  Intends  to  acquire 
the  legal  authority.  .  .  ."  This  sugges- 
tion was  rejected,  since  Section 
510(b)(6)  requires  the  submission  in 
the  application  of  "a  conveyance  that 
expressly  grants  or  reserves  the  right 
to  the  coal—."  not  a  prospective  acqui- 
sition of  the  right. 

3.  One  commenter  suggested  that 
the  regulatory  authority  l)e  prohibited 
from  determining  the  completeness  or 
sufficiency  of  the  applicant's  docu- 
mentation in  Section  778.15,  since  this 
would  be  tantamount  to  adjudicatii\g 
the  title  as  specifically  prohibited  by 
Section  610(b)(6KC)  of  the  Act  The 
suggestion  was  rejected,  since  the  reg- 
ulatory authority  must  have  the  right 
to  decide  the  sufficiency  or  complete- 
ness of  the  d(x;imient8.  if  it  is  to  make 
the  finding  required  by  Section 
510(bK6)  of  the  Act  short  of  adjudicat- 
ing property  rights  disputes. 

4.  Section  778.1S(b).  Commenters  ob- 
jected to  the  inclusion  of  the  phrase 
"to  the  applicant"  as  going  beyond  the 
Intent  of  the  Act.  Other  (»mmenter8 
asked  that  phrase  "or  its  predecessor 
in  interest"  be  added  after  "appli- 
cant." The  comments  were  accepted, 
and  the  phrase  "to  the  applicant"  de- 
leted to  clearly  express  the  Intent  of 
Section  510(bK6)  of  the  Act.  That  sec- 
tion does  not  si>eclfy  that  the  surface 
owner's  consent  has  to  be  given  to  the 
applicant  or  Its  predecessor  In  Interest. 
The  conveyance  that  expressly  grants 
or  reserves  the  right  to  extract  the 
coal  Is  the  point  of  concern. 

5.  Other  commenters  suggested  that 
a  "statement  regarding"  the  written 
consent  of  the  owner  be  substituted 
for  the  copy  of  the  written  consent  re- 
quired in  Section  778.15(b).  This  sug- 
gestion was  rejected,  since  Section 
510(b)(6)  of  the  Act  expressly  requires 
"the  written  consent  of  the  owner"  be 
submitted  to  the  regulatory  authority. 

$778.16    Relationship  to  areas  designated 
unsuitable  for  mining. 

The  authority,  purpose  and  basis  for 
this  Section  was  discussed  at  43  FR 
41693  (Sept.  18.  1978). 

1.  Section  778.16(a).  Objections  were 
raised  to  the  requirement  that  the  ap- 
plicant indicate  areas  unsuitable  for 
mining.  The  reason  given  was  that  the 
applicant  might  not  be  aware  of  pro- 
ceedings on  suitability  and  the  regula- 
tory authority  would  have  all  of  the 
Information.  These  objections  did  not 
result  in  a  change  In  the  regulations 
since  Sections  507(d)  and  510(b)  of  the 
Act  require  that  the  applicant  affirma- 
tively    demonstrate,     In     a     public 
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manner,  that  the  proposed  permit 
area  is  not  within  an  area  designated 
unsuitable  (or  mining.  Since  public 
notice  will  be  given  of  any  designation 
proceedings,  it  is  not  unreasonable  to 
expect  that  the  applicant  should  be 
aware  of  smy  unsuitability  actions. 
Clarifying  language  was  added  to  qual- 
ify the  statement  on  the  area  unsuited 
for  miniiu:  to  be  based  on  available  In- 
formation. 

2.  Section  77t  19(b).  One  rcmraenter 
suggested  that  the  phrase  "if  the  pro- 
posed area  ts  within  an  area  designa- 
tion unsuitable  .  .  ."  should  be  added 
to  clarify  the  c^dltlons  as  to  when 
the  legal  and  financial  data  required 
by  this  subsection  is  to  be  submitted. 
To  add  this  phrase  would  have  been 
redundant  with  Section  786.19<dK2) 
which  is  specifically  referenced  in  sec- 
tion 778.16<b)  and  which  contains  the 
provision  suggested  by  the  com- 
menters. 

3.  Other  comments  suggested  that 
this  Section  provide  that  the  applica- 
tion be  returned  to  the  applicant,  if 
the  permit  area  contains  lands  unsuit- 
able or  under  study  as  unsuitable  for 
mining.  This  was  rejected  because  dis- 
position of  permit  applications  is  ade- 
quately addressed  in  Sections  786.19 
and  786.23. 

4.  Section  778.16(c).  Objections  were 
rai.sed  to  requiring  the  owner's  consent 
before  mining  within  300  feet  of  a 
dwelling,  on  the  grounds  that  the  Sec- 
tion went  beyond  Section  522<e)  of  the 
Act,  which  provides  that  the  owner's 
consent  is  sublect  to  valid  existing 
rights.  The  comments  have  been  ac- 
cepted. Section  778.16(c>  has  been 
changed  to  reflect  conditions  placed 
on  the  requirement  for  owner  con.sent, 
by  reference  to  subsection  76 1.1 2(e). 

5.  Other  comments  suggested  that 
permission  of  the  occupant  of  a  dwell- 
ing be  required.  This  suggestion  was 
rejected,  as  Section  522(e)  of  the  act 
expressly  requires  the  waiver  by  the 
owner  only. 

S  778.17     Permit  term  information. 

The  authority,  purpose  and  basis  of 
this  Section  were  presented  in  43  FR 
41693  (Sept.  18,  1978).  The  reference 
to  subsection  786.11(a)  In  the  propased 
rule  was  changed  to  subsection 
786.25(a)  in  the  final  rule  to  reflect 
the  new  Section  niunber  for  these  pro- 
visions. Comments  requesting  that 
"anticipated"  be  used  to  qualify  the 
phrase  "acres  to  be  disturbed"  were 
accepted  because  this  Section  calls  for 
an  estimate  of  futuire  action. 

§  778.18  Personal  iitjory  and  property 
damage  protertton  insurance  infurma- 
tton. 

The  authority,  purpoee.  and  basis  of 
this  Section  was  discussed  at  43  FR 
41693  (Sept.  18.  1978). 
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f  778.19     Identification    of    other    Uc««ms 
and  peraiita. 

The  authority,  purpose  and  basis  of 
this  Section  were  dlscu-ssed  at  43  PR 
41993  (Sept.  18.  1978).  Commenters  ob- 
jected that  the  listing  of  other  licenses 
and  permjfjj  is  un nereis vy,  not  re- 
quired by  Jaw.  and  that  the  licenses 
were  not  netes-sary  for  a  permit.  Com- 
menters noted  that.  In  many  ot^rs, 
act;on  would  not  have  br-n  taken  on 
tht  non  Federal  licenses  or  perm'la  at 
the  time  of  Federal  permit  %ppt*ca- 
tion.  The  alternative  of  deleting  this 
requirement  was  rejected  on  the  basis 
of  the  discussion  in  the  preamble  at  43 
FR  41693."  778.19:  However,  a  change 
has  been  made  In  the  regulations  re- 
flecting the  fact  that  action  may  not 
h^ve  (xxurred  on  other  license  applica- 
tions. The  rule  clearly  indicates  that 
the  licenses  need  not  be  issued  prior  to 
issuance  of  the  Federal  permit.  The 
term  "nimibers"  was  added  to  specify 
the  nature  of  the  identity  of  the  appli- 
cations and  make  it  consistent  with 
the  manner  of  identifying  permits  or 
licenses. 

$778.29     Identification      of     location      of 
public  ofTice  for  filing  of  applications. 

The  authority,  purpose  and  basis  of 
this  Section  were  presented  at  43  FR 
41693  (Sept.  18,  1978).  Some  com- 
menters objected  to  filing  a  copy  of 
their  application  simultaneously  with 
the  permit  application,  because  they 
would  not  kjiow  the  location  of  the  ap- 
proved public  office.  Section  507(bK6) 
of  the  Act  requires  that  the  applica- 
tion contain  the  location  where  the 
application  is  available  for  public  in- 
spection and.  therefore,  contemplates 
that  the  location  will  be  specified  prior 
to  filing.  Therefore,  the  rule  was  not 
modified. 

§778.21     New<>paper      advertiiiemcnt      and 
proof  of  publication. 

The  authority,  purpose  and  basis  of 
this  section  were  discussed  at  43  FR 
41693  (Sept.  18.  1978).  The  reference 
to  the  minimum  standards  for  accept- 
able newspaper  advertisements  has 
been  changed  to  reflect  the  renumber- 
ing of  this  provision  as  Section  786.11. 

1.  Comments  were  specifically  solic- 
ited on  the  amount  of  time  to  allow 
for  filing  after  the  l&st  date  of  publica- 
tion. Commenters  responded  that 
proof  of  publication  could  be  delayed 
up  to  two  months  after  the  last  adver- 
tisement publication  in  small  rural 
newspapers.  OSM  believes,  however, 
that  adequate  proof  of  publication  can 
be  provided  in  less  time,  since  the  reg- 
ulation does  not  require  the  proof  nec- 
essarily to  be  prepared  by  the  newspa- 
per's employees,  although  this  is 
common  in  many  areas.  Four  weeks 
was  suggested  frequently  to  be  a  rea- 
soiiahle  length  of  time  that  would  not 
unduly  dt  lay  the  processing  of  the  ap- 


plication. The  comments  were  accept- 
ed. The  time  has  been  extended  to  not 
later  that  four  weeks  after  the  laat 
date  of  publication. 

2.  Some  commenters  objected  to  the 
requirement  of  submitting  proof  of 
publication,  since  it  la  not  specifically 
required  by  sections  507(b)<6)  or 
513(a)  of  the  Act.  The  proof  of  publi- 
cation is  intetvded  to  aid  the  regula- 
tory autiiority  to  determine  if  the  re- 
quirements of  Section  513(a)  of  the 
Act  has  been  met.  Moreover,  imder 
Stctlona  102  and  510  of  the  Act,  the 
applicant  must  prove,  in  fact,  that  pre- 
conditions for  approval  of  a  permit 
have  been  met.  To  satisfy  this  biurden, 
the  regulatory  authority  needs  to  be 
supplied  with  proof  of  publication. 

3.  Many  commenters  objected  to  the 
requirement  that  proof  of  publication 
of  the  newspaper  advertisement  be 
furnished  with  the  application.  Sec- 
tion 513(a)  of  the  Act  requires  that  an 
applicant  submit  a  copy  of  the  adver- 
tisement at  the  time  of  submission  of 
the  application.  It  further  specifies 
that  "at  the  time  of  submission  (of  an 
application)  such  advertisement  shall 
be  placed  by  the  applicant  In  a  local 
newspaper  .  .  ."  Proof  of  publication 
is,  therefore,  not  being  required  at  the 
time  of  submission  of  the  application 
under  the  final  rules. 

4.  Other  commenters  were  con- 
cerned that  the  rules  as  proposed  in 
September  would  completely  prevent 
submitting  a  "complete  application,"  if 
the  application  and  proof  of  publica- 
tions are  elements  in  determining  the 
completeness  of  an  application.  Sec- 
tion 778.21  has  been  modified  to  state 
that  the  newspaper  advertisement  and 
the  proof  of  publication  are  to  ulti- 
mately be  made  part  of  a  complete  ap- 
plication, after  all  proof  of  publication 
is  made  available  at  the  end  of  the  ad- 
vertisement process. 


PART  779— SURFACE  MINING  PERMIT 
APPUCATION— MINIMUM  RE- 

QUIREMENTS   FOR    INFORMATION 
ON  ENVIRONMENTAL  RESOURCES 

iNTHODOCTIOlf 

1.  Part  779  establishes  the  minimum 
standards  for  the  Secretary's  approval 
of  permit  application  requirements 
under  regulatory  programs  regarding 
information  on  e.xisting  environmental 
resources  that  may  be  impacted  by  the 
conduct  and  location  of  the  proposed 
surface  mining  activities.  It  corre- 
sponds to  part  783  for  underground 
mining  activities.  With  the  informa- 
tion required  under  part  779,  the  regu- 
latory authority  is  to  utilize  informa- 
tion provided  in  mining  and  reclama- 
tion operations  plans  under  i>art  780, 
in  order  to  determine  what  specific  im- 
pacts the  proposed  stirface  mining  ac- 
tivities wHl  tiave  on  the  environment 


and  whether  the  activities  will  comply 
with  part  816  of  subchapter  K.  The 
authority,  basis  and  purpose  of  part 
779  were  generally  described  at  43  PR 
41694-41699  (Sept.  18.  1978). 

Some  editorial  changes  have  been 
made  to  Improve  the  clarity  and  use- 
fulness of  part  779.  Sections  779.21 
and  779.26  of  the  proposed  rules,  both 
of  which  relate  to  soil  resources,  have 
been  combined  into  section  779.21  of 
the  final  rules.  A  new  section  779.27 
has  been  added  by  transfer  of  parts  of 
the  material  covered  by  section  785.17 
of  the  proposed  rules  relating  to  prime 
farmland  identification. 

2.  A  wide  variety  of  comments  were 
received  on  proposed  part  779  and  a 
niunber  of  changes  were  made  in  the 
final  rules.  Numerous  comments  were 
received  objecting,  generally  to  provi- 
sions of  part  779  requiting  applications 
to  describe  resoiuxes  for  the  entire 
mine  plan  and  adjacent  areas,  in  addi- 
tion to  the  proposed  permit  area. 

The  Office  has  not  adopted  these 
comments  completely,  but  has  made 
substantial  changes  in  the  final  rules, 
most  of  which  narrow  the  geographic 
scope  of  the  rules  In  the  direction  sug- 
gested by  the  commenters.  In  some 
sections,  information  on  the  mine  plan 
and  adjacent  areas  Is  still  required,  for 
reasons  discussed  In  the  preamble  to 
the  definition  of  mine  plan  area  in  sec- 
tion 701.5  arid  to  individual  sections  of 
part  779.  However,  because  not  all  of 
section  779  requires  such  extensive  in- 
formation, it  was  decided  to  delete  ref- 
erence to  mine  plan  and  adjacent 
areas  In  the  title  to  part  779  and  in 
sections  779.1-779.2.  Instead,  the  geo- 
graphic scope  of  information  to  be 
submitted  is  specifically  prescribed  in 
the  Individual  sections  of  part  779. 

3.  One  commenter  expressed  general 
concern  that  parts  779  and  780  relied 
too  heavily  on  the  industry  to  supply 
application  information,  suggesting 
that  neutral  third-parties  be  assigned 
this  responsibility.  The  Office  has  not. 
in  general,  accepted  this  comment,  be- 
cause the  Act  clearly  provides  that  the 
industry  is  to  shoulder  the  burden  of 
proving  Its  entitlement  to  a  permit. 
See  Sections  102.  507.  508.  and  510  of 
the  Act.  However,  third-parties  will 
have  roles  in  providing  data  which  the 
applicant  can  rely  upon  In  the  applica- 
tions. See  30  CFR  779.12(b),  779.13(b). 
779.20,  and  779.27(c). 

4.  Section  779.1  provides  the  scope  of 
part  779.  It  was  shortened  to  clarify  its 
meaning  and  eliminate  redundant  lan- 
guage from  the  proposed  rule.  Similar 
changes  were  made  to  779.2.  Some 
commenters  objected  to  the  provision 
of  section  779.2(a)  of  the  proposed 
rules,  that  applications  present  a  com- 
plete suid  accurate  description  of  envi- 
ronmental resources.  These  com- 
menters suggested  a  variety  of  alterna- 
tive terms  such  as  "stifflcient  to  rea- 
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sonably  project  Impacts,"  and  "to  the 
extent  possible."  The  Office  has  re- 
jected these  cotiunents.  The  phrase 
"complete  and  accurate"  is  drawn  di- 
rectly from  Section  510(b)(1)  of  the 
Act  and  insures  that  the  Congression- 
al policy  of  requiring  comprehensive 
and  precise  data  In  applications  will  be 
achieved. 

5.  Other  than  editorial  changes  to 
Improve  Its  clarity,  Section  779.4  has 
not  changed  from  the  proposed  regu- 
lation. No  comments  were  received  on 
this  subsection.  This  section  is  Intend- 
ed to  place  the  responsibility  on  the 
applicant  to  supply  the  permit  applica- 
tion information  required  by  Part  779, 
except  where  specifically  excepted  In 
Part  779.  See  30  CFR  779.13.  It  also 
specifies  that  State  and  Federal  agen- 
cies are  responsible  for  supplying  cer- 
tain Information  for  permit  applica- 
tions as  expressly  specified  In  Part 
779.  Sections  102,  201.  501.  507,  508, 
and  510  of  the  Act  provide  the  author- 
ity for  this  section. 

S  779.11    C^neral  requirements. 

Section  779.11  provides  a  general  ex- 
planation of  the  information  concern- 
ing environmental  resources  that  must 
be  Included  in  a  permit  application 
and  the  areas  for  which  such  informa- 
tion must  be  provided.  The  authority, 
basis  and  purpose  for  this  section  were 
discussed  at  43  PR  41694  (Sept.  18. 
1978). 

1.  Several  commenters  suggested 
that  this  section  be  supplemented  by' a 
requirement  that  each  application 
must  contain  a  narrative  summary  un- 
derstandable to  the  lay  person.  OSM 
has  not  adopted  this  change,  because 
this  Information  is  being  required  for 
review  by  the  regulatory  authority  to 
determine  compliance  with  the  perma- 
nent performance  and  design  stand- 
ards; OSM  expects  that  regulatory  au- 
thority staff  will  be  available  to  ex- 
plain the  material  In  the  application 
to  the  lay  person. 

2.  Other  commenters  suggested 
limiting  these  requirements  to  only 
such  information  as  is  practically 
avaUable  and  to  just  those  known  en- 
vlroiunental  resources  in  adjacent 
areas.  In  order  not  to  Impose  a  burden 
on  permit  applications  or  hold  them 
responsible  for  Information  on  areas 
where  they  have  no  legal  access.  OSM 
has  not  accepted  these  changes  for  the 
following  reasons.  First,  under  Section 
610(a)  of  the  act,  permit  applicants 
have  the  burden  of  proving  that  they 
can  mine  in  conformance  with  the  re- 
quirements of  the  Act  and,  to  the 
extent  that  Information  needed  to 
meet  that  burden  is  not  already  availa- 
ble from  secondary  sources,  it  must  be 
developed  by  the  applic&nt  as  com- 
pletely and  accurately  as  possible. 
Second,  concerning  access  to  adjacent 
areas,  applicants  will  be  able  to  pro- 
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vide  suitable  alternative  Information 
from  secondary  sourtses,  such  as  data 
from  similar  or  nearby  areas,  expert 
opinion,  or  modeling. 

9  779.12    General  environmental  resources 
information. 

The  authority,  basis  and  purpose  of 
this  Section  were  generally  discussed 
at  43  PR  41694  (Sept.  18,  1978).  Para- 
graph (c)  of  the  proposed  rule  was 
moved  to  Section  778.13(g)  in  the  final 
rule  and  Is  discussed  In  further  detail 
In  the  preamble  to  that  Section. 

Section  779.12(a)  requires  that  a  stir- 
face  mining  activities  permit  applica- 
tion Identify  and  describe  each  portion 
of  the  mine  plan  area  for  which  indi- 
vidual permits  will  be  sought;  the  re- 
quired Information  concerns  the  size, 
sequence,  and  timing  of  each  such  por- 
tions of  the  mine  plan  area  (Le.,  indi- 
vidual permit  areas). 

The  language  of  the  final  regulation 
has  been  modified  to  clarify  Its  mean- 
ing. These  narrative  requirements  are 
complemented  by  the  maps  and  plans 
provisions  of  Sections  779.24(c)  and 
780.14(a).  The  phrase  "total  life  "  of 
the  mining  operation  and  "throughout 
the  operations"  are  used  Interchange- 
ably in  these  Sections.  This  terminol- 
ogy has  been  added  to  ensure  that  the 
narrative  information  is  supplied  for 
the  entire  area  that  will  be  mined  as 
part  of  one  continuous  mining  oper- 
ation, regardless  of  how  the  operator 
divides  the  entire  mine  Into  subunlts 
(e.g.,  "permit  areas")  for  the  purposes 
of  Individual  permit  applications.  (See 
Section  508(a)(1)  of  the  Act.) 

The  Information  required  under  Sec- 
tion 779.12(a)  will  be  used,  first,  to  des- 
ignate Individual  permit  areas  in  ac- 
cordance with  the  definition  of 
"permit  area  "  In  30  CFR  701.5  and  the 
permit  term  limitations  of  30  CFR 
776.25(a).  It  also  will  serve,  along  with 
the  Information  of  Sections  779.24(a) 
and  780.14(a),  to  allow  the  regulatory 
authority  to  designate  appropriate  In- 
cremental performance  bonding  imder 
Subchapter  J.  The  sequencing  of  oper- 
ations also  will  enable  the  regulatory 
authority  to  predict  the  ctimulatlve 
Impacts  on  the  hydrology  of  the  gen- 
eral area,  together  with  that  of  all  an- 
ticipated mining  In  the  area,  as  re- 
quired by  Sections  507(bKll). 
510(b)(3),  of  the  Act,  and  30  CFR 
786.19(c).  In  addition,  the  regulatory 
authority  will  be  able  to  evaluate  the 
pace  of  the  operations.  Impacts  on 
other  protected  resources,  such  as  fish 
and  wildlife,  land  uses,  and  prime 
farmland.  In  that  regard,  comments 
suggesting  that  Section  779.12(a)  be 
limited  to  the  permit  area  only  were 
rejected,  because  Section  508(aKl) 
clearly  provides  for  this  Information 
to  be  supplied  for  the  entire  life  of  the 
proposed  operations  (See  also  the  Pre- 
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ambl«  to  th«  definition  of  mine  pl*n 
area  In  Section  701.5.) 

Section  779.13(b)  is  adopted  to 
ensure  that  the  regulatory  authority 
haa  enough  Information  to  enable  it  to 
determine  whether  surface  minlnc  ac- 
tivities will  comply  with  30  CPR  Sec- 
tions 761.11  and  78«.19<e).  The  author- 
ity, basis.  axKl  purpose  of  this  Para- 
graph were  discussed  at  the  Preamble 
to  the  proposed  regulations  at  43  FR 
41603-41694  (September  18.  1978). 

1.  A  number  of  commenters  recom- 
mended that  the  language  In  proposed 
Section  779.12(b)  concerning  paleonto- 
logfcal,  cultural,  historic  and  unique 
geological  features  be  deleted.  In  the 
final  regulation,  only  cultural,  histor- 
ic, and  Icnown  archaeological  features 
are  required  to  be  identified.  TT'e 
reason  for  the  deletion  of  paleonto- 
logical  and  unique  geological  features 
is  that  the  Act  and  the  National  His- 
toric Preservation  Act  (NHPA)  require 
only  that  man-made  cultural,  histori- 
cal, and  archaeological  features  be 
protected  in  the  mining  permit  proc- 
ess. The  extent  to  which  non-man- 
made  cultural,  historic,  and  archae- 
ological features  may  be  protected  by 
the  Act  is  discussed  in  the  Preamble  to 
final  regulation  Section  779.M.  Pale- 
ontological  and  unique  geological  fea- 
tures are  to  be  protected  by  Parts  764 
and  785  of  the  final  regulations 
through  petitions  for  designations  ^I 
lands  as  unsuitable  for  mining.  " 

2.  Many  commenters  were  concerned 
about  the  tMirden  of  identifsrlng  the  re- 
sources listed  in  the  proponed  regula- 
tions. A  number  of  commenters  recom- 
mended that  only  Icnou-n  features  be 
covered.  Several  commenters  also  sug- 
gested that  only  "important"  or  "sig- 
nificant" resources  be  protected. 
These  commenters  claimed  that  the 
Act  does  not  authorize  the  broader 
language  of  the  proposed  rule  and 
argued  that  permit  applicants  ought 
not  be  required  to  conduct  surveys. 
Another  commenter  suggested  that 
the  Section  should  be  more  specific  in 
Its  requirement  of  identification  of 
historic  resources  as  to  the  nature  of 
the  Investigation  required.  This  com- 
mente»-  reconunended  that  applicants 
be  allowed  to  rely  on  any  State  sur- 
veys of  such  resources.  A  commenter 
suggested  that  the  regulatory  authori- 
ty should  have  the  responsibility  of  lo- 
cating the  protected  features,  arguing 
that  States  already  have  the  personnel 
to  locate  these  features.  A  commenter 
also  stated  that  this  regulation  would 
require  applicants  to  prepare  an  envi- 
ronmental Impact  statement  for  every 
mine  and  that  Federal  and  SUte  agen- 
cies should  take  responsibility  for 
gathering  all  the  information. 

In  the  final  rules,  the  Office  requires 
identification  of  two  categories  of  cul- 
tural and  historic  properties.  First, 
properties  listed  or  eligible  for  listing 
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on  the  National  Register  of  Historic 
Places  must  be  identified.  By  defini- 
tion, these  items  are  important  and 
known.  Second,  other  known  archae- 
ok>fical  properties  must  be  identified 
to  ensxire  that  the  regulatory  authori- 
ty and  the  public  are  apprised  of  those 
properties  which  may  be  entitled  to 
listing  on  the  National  Register.  Re- 
garding conduct  of  the  application  in- 
vestigation tiy  the  regulatory  authori- 
ty, the  Office  has  not  specified  this, 
b«»U8e  it  is  the  responsibility  and 
burden  of  the  permit  applicant  to  es- 
tablish its  entitlement  to  a  permit.  See 
SecUona  102.  507,  508.  510  of  the  Act. 
However,  under  the  final  regulation. 
much  of  the  required  information 
would  be  available  from  State  and 
Federal  agencies.  This  should  greatly 
reduee  the  burden  of  investigating. 

3.  A  commenter  suggested  that, 
rather  than  re<iuiring  information  on 
all  the  listed  features  for  every  permit 
area,  only  data  "appropriate"  to  the 
specific  permit  area  should  be  re- 
quired. OSM  rejected  this  suggestion, 
because  the  purpose  of  the  require- 
ment is  to  identify  what  protected  fea- 
tures are  present  in  the  first  place.  In 
addition,  it  would  be  impossible  to  de- 
termine what  data  would  be  "appro- 
priate" without  first  knowing  what 
features  exist  on  the  mine  plan  area. 
OSM  rejected  the  suggestion  that  only 
those  features  "which  may  be  adverse- 
ly affected"  by  mining  activities  be 
cov««d  for  the  same  reason. 

4.  A  number  of  comments  concerned 
the  geographic  scope  of  the  informa- 
tional requirements.  Several  com- 
menters suggested  that  "mine  plan 
area"  be  replaced  by  "permit  area." 
This  comment  was  rejected.  Sections 
loa  and  52a<e)  of  the  Act  and  the 
NHPA  protect  cultural  and  historical 
features  whether  onsite  or  offsite. 

A  commenter  suggested  replacing 
"adjacent  area"  with  "permit  area," 
stating  tliat  the  Act  requires  informa- 
tion only  for  the  permit  area.  Howev- 
er, the  commenter  offered  no  support 
for  this  proposition.  Another  recom- 
mended that  "adjacent  area"  be  de- 
leted, arguing  that  the  Act  does  not 
authorize  the  requirement,  that  it 
would  be  costly  in  time  and  money  to 
comply,  and  that  the  applicant  may 
not  even  have  the  legal  right  to  enter 
adjacent  property  to  survey  it.  In 
regard  to  the  problem  of  access  to 
areas  which  the  applicant  has  no  legal 
right  to  enter,  this  issue  is  discussed  in 
the  Preamble  to  Section  779.11.  In  ad- 
dition, the  required  information  will 
frequently  be  available  from  govern- 
ment agencies.  In  regard  to  the  other 
objections.  Sections  102  and  522(e)  of 
the  Act  and  the  NHPA  protect  ctiltur- 
al  and  historical  features  off  the  mine 
site  as  well  as  on  it. 

5.  A  commenter  suggested  that  the 
rule  be  changed  so  that  listed  features 


need  only  be  Identified  if  the  regula- 
tory authority  so  requires.  This  com- 
menter stated  that  the  proposed  regu- 
lation is  broader  than  Section 
507(bX13)  of  the  Act  requires.  Howev> 
er.  Section  507(b)<13)  states  that  the 
permit  application  "shall"  ctmtatn 
"aU~  man-made  features  and  known 
archaeological  sites,  which  Indicates 
that  the  regulatory  authority  lacks 
discretion  to  waive  the  requirements. 
In  addition.  Sections  102  and  522(eX3) 
of  the  Act.  and  the  National  Historic 
Preservation  Act  require  protection  of 
all  Important  ciiltural  and  historical 
properties. 

•.  Another  commenter  recommended 
that  applicants  be  required  to  perform 
a  resources  survey  in  accordance  with 
accepted  professional  standards  and 
practices.  The  rationale  was  that  iden- 
tification of  some  ctiltin-al  resources 
allegedly  require  statistical  prediction. 
OSM  rejected  this  suggestion  as  un- 
necessary, because  Section  779.2  re- 
quires that  applications  be  "accurate." 
Thus,  the  regulatory  authority  can 
insure  that  acc\irate  predictions  are 
made  under  Section  779.2. 

7.  A  commenter  suggested  that  Sec- 
tion T79. 12(b)  should  require  a  plan 
for  historic  resources  which  would 
show  the  effects  of  mining  on  these  re- 
sources and  how  they  would  be  pre- 
served. OSM  rejected  this  suggestion 
as  unnecessary,  because  parts  761  and 
780  adequately  provides  for  such 
plans. 

8.  A  commenter  stated  that  Section 
779.12(b)  was  too  restrictive  and  incon- 
sistent with  other  regulations  concern- 
ing historic  places.  This  commenter 
recommended  that  historic  places  be 
described  throughout  the  regulations 
as  resources  with  scientific,  historical, 
archaeological,  topographic  geologi- 
cal, ethnological,  cultural,  or  recre- 
ational significance,  with  particular 
concern  for  Indian  history  and  cul- 
ture. Sections  764  and  765  of  the  regu- 
lations already  provide  for  protecting 
these  other  resoiuxes.  and  States  may 
protect  them  further  if  they  so  desire. 
These  permanent  program  regulations 
do  not  apply  to  mining  on  Iiullan  res- 
ervations; at  present,  25  (TFR  177  con- 
trols such  mining. 

9.  A  commenter  recommended  that,  | 
where  a  State  permit  application  iden- 
tifies historic  resources  which  under 
the  regulatit^'ns  would  be  referred  to 
the  State's  historic  preservation  offi- 
cer, that  Officer  should  evaluate  the 
significance  of  the  resources,  based  on 
their  eligibility  for  listing  on  the  Na- 
tional Register  of  Historic  Places.  An- 
other recommended  that  the  regula- 
tion require  coosultation  with  State 
historic  preaenration  officers.  These 
changes  are  unnecessary,  as  Sections 
761.12  and  770.12(c)  already  provide 
for  such  coordination. 


f  779.IS    Description  of  liydrology  and  ge- 
ology. General  requirements. 

Authority  for  this  Section  is  Sec- 
Uons  102,  201(c),  501(b).  603,  504.  506. 
507(b),  508(a),  509.  515(b),  817,  and  519 
of  the  Act.  This  Section  requires  that 
all  applications  contain  a  statement  of 
the  geology,  hydrology,  and  water 
quality  and  quantity  for  all  lands 
within  the  proposed  mine  plan  area, 
the  adjacent  area,  and  the  general 
area,  in  accordance  with  the  more  de- 
tailed requirements  of  Sections  779.14- 
779.17  of  this  Part. 

The  requirements  of  Section  779.13 
specify,  in  general,  the  obligation  of 
the  applicant  to  set  forth  in  the  appli- 
cation sufficient  information  so  that  it 
provides  the  determination  required 
by  Section  507(bXll)  of  the  Act  and 
30  CFR  780.21(c).  and  so  that  the  reg- 
ulatory authority  can  make  the  cumu- 
lative impacts  assessment  required  by 
Sections  507(bKll)  and  510(bX3)  of 
the  Act  and  30  CFR  786.19(c). 

Section  779.13  wiU  require  the  appli- 
cant to  set  forth  in,  the  application  all 
data  regarding  the  description  of  the 
"general  area."  as  defined  in  30  CFR 
770.5.  This  is  in  keeping  with  Con- 
gress' Intent  that  the  applicant  set 
forth  all  Information  necessary  for  the 
determiiuition  of  the  Impacts  of  pro- 
posed operations  on  the  hydrologic 
balance.  (See  H.R.  Report  No.  95-218, 
95th  Congress,  1st  Session  at  111, 
1977.)  However,  It  should  be  noted 
that  for  actual  collection  of  that  data, 
the  applicant  may,  at  his/her  option, 
rely  on  State  and  Federal  agencies  for 
the  description  of  areas  outside  the 
mine  plan  area  Section  (779.13  (bXD). 
Of  course,  if  that  Information  has  not 
yet  been  collected,  then  the  applicant 
either  wUl  have  to  collect  It,  or  wait 
until  government  agencies  make  it 
available  (Section  779.13(b)  (2>-(3)),  as 
provided  for  in  Section  507(bXll)  of 
the  Act. 

At  the  Initiation  of  the  permanent 
regulatory  programs,  Section 

779.13(b)'8  requirements  are  not  ex- 
pected to  result  in  the  disruption  of 
existing  surface  mining  activities.  It  is 
expected  that  SUte  and  Federal  agen- 
cies will  have  collected  the  necessary 
data  In  many  areas  by  the  summer  of 
1980,  when  State  and  Federal  pro- 
grams commence,  especially  through 
the  efforts  of  the  U.S.  Geological 
Survey.  If  the  data  has  not  been  made 
available  and  the  applicant  chooses 
not  to  collect,  but  rather  to  wait  for 
government  efforts,  then,  through  30 
CFR  771.13(b).  the  applicant  may  con- 
tinue to  conduct  existing  operatioris 
under  the  Interim  regulatory  program 
imtll  an  initial  decision  is  made  on  the 
new  permit. 

Section  779.13(c)  in  the  final  roles 
has  been  adopted  for  two  principal 
reasons:  First,  it  reflects  the  comments 
responding  to  the  Office's  call  for  sub- 
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mission  of  views  on  the  utility  of  water 
modeling  in  the  permit  process  at  43 
FR  41695^1696  (Sept,  18,  1978).  These 
comments,  in  balance,  noted  that 
water  modeling  has  not  yet  reached  a 
state  of  the  art  to  be  a  universally  ac- 
ceptable tool,  although  it  is  sufficient- 
ly developed  for  use  in  some  localities. 
Thus,  the  Office  has  specified  in  Sec- 
tion 779.13(c)  that  modeling  may  be 
used,  but  is  not  being  mandated. 

In  addition.  Section  779.13(c)  Is 
adopted  to  a<;count  for  the  substitu- 
tion of  representative  "seasonal  vari- 
ation" descriptions  for  mandatory 
"one-water  year"  data  collection  re- 
quirements at  Section  779.18  (a).  (bXl) 
of  the  proposed  rules.  As  is  explained 
in  more  detail  in  the  Preamble  to  Sec- 
tion 779.16,  the  Office  expects  that 
the  requirements  of  that  Section  can 
be  met  in  many  cases  without  the  ne- 
cessity of  the  applicant  actiially  col- 
lecting one  full  year  of  data,  but,  in- 
stead, by  extrapolating  from  existing 
data  on  the  same  or  similar  watershed 
through  the  use  of  modeling  or  other 
predictive  tools. 

Therefore,  Section  779.13(c)  provides 
for  the  means  to  satisfy  the  require- 
ments of  Section  779.16.  Section 
779.13(c)  is  qualified,  to  insure  that 
models  do  not  fall  to  provide  all  infor- 
mation necessary  to  satisfy  the  re- 
quirements of  Sections  779.14-779.17. 

Modeling  in  this  context  refers  to 
various  analytical  techniques  used  to 
regionalize  and  synthesize  the  histori- 
cal, geologic,  and  hydrologic  condi- 
tions of  a  mine  plan  area,  to  determine 
Burfsce  and  ground  water  parameters. 
Some  models  may  l>e  developed  to  pre- 
dict how  proposed  siirf  ace  mining  and 
reclamation  operations  may  impact  on 
the  ground  and  surface  water  systems. 
Such  mathematical  models  may  be 
both  cost-effective  and  expedient  in 
complex  mining  operations,  since  they 
may  Include  many  individual  mining 
operations  that  impact  on  one  or  more 
hydrologic  components  such  as  a  large 
and  Important  aquifer. 

1.  Numerous  commenters  tended  to 
be  negative,  fearing  mandatory  model- 
ing, and  expressed  concern  over  model 
verification  and  calibration,  state  of 
the  art,  accuracy,  and  cost.  On  the 
other  hand,  some  suggested  that  mini- 
mum, maximum,  and  average  dis- 
charges may  be  subject  to  wide  errors. 
If  based  upon  data  obtained  for  a  rela- 
tively short  period  of  time  (one  year) 
and  that  those  discharge  parameters 
would  be  more  reliable  If  obtained 
from  a  regional  (synthesized)  analysis 
through  modeling.  The  value  of  mod- 
eling ground  water  systems  and  re- 
gionalizing or  synthesizing  discharge 
quantities  is  recognized. 

Modeling  or  synthesis  must  be  based 
upon  conditions  at  (or  near)  and  appli- 
cable to  the  hydrologic  conditions  of 
the  mine  plan  area.  The  regulatory  au- 
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thority  must  approve  modeling  tech- 
niques to  be  used  and  may  require 
that  some  site-specific  information  be 
obtained.  Technical  literature  on  mod- 
eling that  may  be  helpful  to  the  user 
are: 

Amett,  R.  C,  Deju.  R.  A,  Nelson.  R.  W.. 
Cole.  C.  R..  and  (3ephiut.  R.  E..  1976.  Con- 
ceptual and  malbematical  modeling  of  the 
Haniord  ground  water  flow  regime.  (Pre- 
pared by  Atlantic  Richfield  Haniord  Co.. 
Richland.  Wash.,  for  U.S.  Energy,  Research 
and  Development  Administration.)  Report 
ARH-ST-140,  103  pp. 

Bachmat.  Yehuda;  Andrews.  Barbara; 
Holtz.  David;  and  Sebastian.  Scott  1978. 
Utilization  of  numerical  ground  water 
models  for  water  resources  management. 
Chapters  S.5..  U.S.  Environmental  Protec- 
tion Agency  Report  EPA-6(KI/8-78-012.  178 

PP- 

Davla,  S.  N..  and  DeWiest.  R.  J.  M.  196«. 
Applications  of  ground  water  flow.  pp.  201- 
259  (Chapter  7)  in  Hydrogeology.  John 
wney  and  Sons.  New  York,  463  pp. 

Dewiest.  R.  J.  M.  1985.  Numerical  and  ex- 
perimental methods  In  ground  water  flow. 
(Chapter  8  in  Oeohydrology.  John  Wiley  and 
Sons.  New  York.  pp.  318-348. 

Oelhar.  L.  W.  1974.  Stochastic  analysis  of 
phreatlc  aquifera.  American  Geophysical 
Dnion.  Water  Resources  Research.  VoL  10, 
No.  3,  pp.  539-M5. 

Oelhar.  L.  W..  and  Wilson.  J.  L.  1974. 
Ground  water  quality  modeling.  Groiuid 
water.  Vol.  12.  No.  6,  pp.  399-408. 

Oillham.  R.  W.,  and  Parvolden.  R.  N.  1974. 
Sensitivity  analysis  of  input  parameters  In 
numerical  modeling  of  steady  state  regional 
ground  water  flow.  Amer.  Geophysical 
tJnlon.  Water  Resources  Researcti.  VoL  10. 
No.  3.  pp.  529-538. 

Huntoon.  P.  W.  1974.  Finite  difference 
methods  as  applied  to  the  solution  of 
ground  water  flow  problems.  Wyoming 
Water  Resources  Research  Institute.  Larsp 
mie.  108  pp. 

Konlkow.  L.  P..  and  Bredehoeft.  J.  D. 
1974.  Modeling  flow  and  chemical  quality 
changes  in  an  Irrigated  stream  aquifer 
system.  American  Geophysical  Union. 
Water  Resources  Research.  VoL  10.  No.  S. 
pp.  548-562. 

KunkeL  Pred.  1973.  DaU  requirements  for 
modeling  a  ground  water  system  In  an  arid 
region,  U.S.  Geological  Survey  Water-Re- 
sources Investigations.  WRI  4-73,  pp.  1-14. 

21  pp. 

Meyer.  C.  F.  and  FQelnecke.  D.  C.  1968. 
Development  of  capabilities  for  mathematlc 
modeling  of  ground  water  flow  by  use  of 
digital  computers.  General  Electric  Compa- 
ny—Tempo. Santa  Barbara.  Calif..  Report 
88TMP-98.  Section  2,  39  pp.,  and  app«i- 
dixes. 

Nelson.  R.  W.  1978.  E?valuatlng  the  envi- 
ronmental consequences  of  ground  water 
contamination,  parts  1-4,  American  Geo- 
physical Union.  Water  Resources  Research. 
Vo.  14.  No.  3.  pp.  409-450. 

Ott.  W.  R..  editor  1978.  Environmental 
modeling  and  simulation,  UA  Environmen- 
tal Protection  Agency  Conference.  .*pril  19- 
22.  1976.  ClnclnnatL  Ohio.  Proceedings. 
Chapter  13.  19.,  EPA  Report  600/9-78-016. 
847  pp.  (Available  from  UJ5.  Department  of 
Commerce.  NTIS  PB-257.) 

Polubarinova-Kochlna,  P.  Y.  1962.  Ap- 
proximate numerical  and  graphical  methods 
in  the  study  of  unsteady  p'oiind  water  flow. 
Cliapter   XVI    In   bis  Theory   of   Ground- 
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mtar  Movement.  Princeton  University 
Presa.  Princeton.  SJ..  pp.  573-M8. 

Polut>arinovK-Kochlna.  P.  Y.  1M2. 
Oraphic&l.  numerical,  and  experimental 
methods  In  the  study  of  ground  water  flow. 
Chapter  XI  In  his  Theory  of  Groundwater 
Movement.  Princeton  University  Press, 
Princetoa  NJ..  pp.  431^79 

V£.  Environmental  Protection  A«ency 
and  the  National  Water  WeU  Association. 
1976.  Proceedlnjfs  of  the  third  national 
ground  water  quality  symposium.  Ground- 
water pp.  455-4«2.  Special  Issue,  Vol.  14.  No. 
6,  pp.  3S7-493. 

Zand.  S.  M..  Kennedy.  V.  C.  Zellweger,  O. 
W..  and  Avanzino.  R.  J.  1979.  Solute  trans- 
port and  modeling  of  water  quality  In  a 
small  stream.  U.  8.  Geological  Survey.  Jour- 
nal of  Research.  Vol.  4.  No.  2.  pp.  233-340. 

The  information  required  in  Section 
779.13  will  enable  the  regxilatory  au- 
thority to  determine  whether  the  ap- 
plicant can  comply  with  the  require- 
ments of  Sections  816.13-15.  816.31-39, 
816.41-57;  816.71-73:  816.81-88:  and 
816.91-93  of  Subchapter  K.  The  tech- 
nical literature  used  to  develop  Sec- 
tions 779.13-779.17  was  the  same  as 
used  for  the  quoted  Sections  of  Sub- 
chapter K.  plus  additional  materials 
noted  in  this  portion  of  the  Preamble. 

2.  A  few  commentera  questioned  the 
benefits  of  requiring  water-well  moni- 
toring data  in  permit  applications, 
where  the  nearest  citizen  users  of 
ground  water  are  over  one  mile  from 
the  mine  site.  The  Office  did  not 
modify  the  regulations  in  response  to 
the  comment. 

Congress  required  that  permit  appli- 
cations contain  detailed  Information 
on  the  groimd  water  hydrology  char- 
acteristics of  areas  on  and  off  pro- 
posed mine  sites  imder  Sections 
507(bK14).  507(bX15).  and  508<aKl3) 
of  the  Act. 

Benefits  obtained  by  this  informa- 
tion include  enabling  evaluation  by 
the  regulatory  authority  of  whether 
the  proposed  operations  will  adversely 
affect  aquifers  supplying  water  for  off- 
site  beneficial  use.  Ground  water  can 
travel  long  distances  underground  and 
pollution  can  take  a  long  time  to 
travel  through  those  aquifers. 
(Hardaway  and  Kimball.  Coal  mining 
and  ground  water.  1978.  p.  18:  Peder. 
et  al..  Geochemistry  of  ground  waters 
in  the  Powder  River  Coal  Region. 
1977,  7  pp.:  Hamilton  and  Wilson.  A 
generic  study  of  strip  mining  Impacts 
on  ground  water  resources.  1977, 
Chapter  2;  McWhorter.  et  al..  Surface 
and  subsurface  water  quality  hydrol- 
ogy in  surface  mined  watersheds.  1977, 
pp.  11-70:  Pennington.  Relationship  of 
ground  water  movement  and  strip 
mine  reclamation.  1975,  pp.  171-172; 
Grim  and  Hill,  Environmental  protec- 
tion In  surface  mining  of  coal.  1974. 
pp.  17-27).  Further,  destruction  of 
aquifers  by  pollution  or  depletion  of 
water  can  be  substantially  Intensified 
by  the  cumulative  effects  of  mining  In 
an     area.     (See    Sections    507(bKll). 
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510<bK3)  of  the  Act:  H.R.  Rep.  No.  94- 
1445.  94th  Cong.,  tod  Session  at  pages 
64-65.  (1978)).  Thus,  daU  from  wells 
away  from  the  mine  plan  area  may  be 
needed  In  a  particular  case  to  enable 
the  regulatory  authority  to  make  the 
assessments  required  by  Sections 
507(bHll)  and  51(HbH3)  of  the  Act  on 
the  cumulative  impacts  of  all  antici- 
pated coal  mliUng  in  an  area  on  the 
quality  and  quantity  of  ground  water 
systems. 

The  regulations  do  not,  however, 
necessarily  require  that  all  ground 
water  data  t)e  obtained  for  application 
requirements  from  water  wells.  As 
pointed  out  by  a  commenter.  sampling 
of  springs  and  other  surface  discharge 
points  of  ground  water  may  provide 
sufficient  representative  data  to  estab- 
lish ground  water  quality  characteris- 
tics of  the  mine  plan,  adjacent  and 
general  area. 

For  ground  water  quantity.  exi>ert 
hydrologic  opinion,  based  on  review  of 
existing  geologic  and  subsiirface  hy- 
drologic conditions,  may  suffice. 
Whether  w-ater  wells  must  be  used  as 
the  source  of  all  data  for  application 
requirements  is  a  discretionary  matter 
for  the  regulatory  authority  to  deter- 
mine, on  a  case-by -case  basis. 

In  many  cases,  even  if  wells  are 
needed,  they  can  be  based  on  the  drill/ 
bore  holes  made  to  locate  coal  deposits 
and  provide  other  subsurface  Informa- 
tion which  the  applicant  needs  Inde- 
pendent of  the  hydrology  permit  ap- 
plication requirements.  (See  Grim  and 
Hill.  1974.  at  21-23.)  Of  course,  if  the 
proposed  operations  should  signifi- 
cantly affect  an  aquifer,  then  wells 
must  be  installed  for  monitoring  pur- 
poses prior  to  mining  operations.  (See 
SecUon  517(b)  of  the  Act:  30  CFR 
816.52.) 

3.  Several  commenters  suggested  de- 
leting "general  area"  from  Section 
779.13(a).  and  added  that  'general 
area"  was  not  defined.  These  com- 
ments were  rejected,  because  Sections 
507(bHll>  and  510(bK3)  of  the  Act  re- 
quire information  on  the  general  area 
to  be  Included  In  the  permit  applica- 
tion, and  general  area  Is  defined  in 
Section  770.6.  Commenters  requests 
that  a  "confidentiality"  provision  be 
added  to  Section  779.13  were  rejected, 
because  that  matter  is  covered  under 
Section  786.15. 

4.  Several  commenters  questioned 
whether  Section  779.13(b)  should 
relate  to  the  "area  outside  the  pro- 
posed mine  area"  or  the  entire  "gener- 
al area."  Section  507(bXll)  of  the  Act 
requires  information  on  the  general 
area.  As  the  Office  interprets  the  Act. 
data  collection  for  the  actual  area  to 
be  mined  and  reclaimed  (e.g.  the  "af- 
fected area")  remains  the  applicant's 
responsibility,  while  for  the  remainder 
of  the  general  area,  the  applicant  may 
rely  on  the  govenunent  to  provide  the 


data  for  inclusion  in  the  application. 
Thus,  changes  were  made  to  specify 
the  appropriate  area.  The  same 
change  was  made  in  Section  783.13(b). 

5.  Several  commenters  on  Section 
779.13(bK2)  questioned  who  should  be 
required  to  obtain  the  data  which  is 
not  available  from  an  appropriate  Fed- 
eral or  State  agency.  One  alternative 
would  require  that  the  applicant 
"shall"  gather  and  submit  the  data. 
Another  alternative  would  require 
that  the  applicant  "may"  gather  and 
submit  the  data  In  the  permit  applica- 
tion. A  third  alternative  would  be  to 
require  an  appropriate  Federal  or 
State  agency  to  gather  and  submit  In- 
formation on  the  general  area  when 
an  application  is  filed  for  an  area  on 
which  Information  has  not  been  previ- 
ously collected. 

It  is  the  applicant  who  is  seeking 
permission  to  mine,  and  Congress 
clearly  intended  that  no  permits  be 
issued  until  the  probable  hydrologic 
consequences  are  known.  (Section 
507(bK3)  of  the  Act.)  It  is  impractical 
to  require  government  agencies  to 
emt>ark  upon  extensive  new  data  col- 
lection programs  in  the  field  in  re- 
sponse to  every  Individual  permit  ap- 
plication. Cost-effective  data  collection 
efforts  will  require  management  of 
field  programs  to  mesh  data  acquisi- 
tion with  localities  where  large  num- 
bers of  applications  are  pending,  criti- 
cal water  resources  are  located,  or 
little  existing  data  is  on  hand. 

Also.  Congress  recognized  this  prob- 
lem of  data  collection  and  provided  as- 
sistance for  small  operators  under  Sec- 
tion 507(c)  of  the  Act  (tee  Part  795). 

Thus,  it  was  decided  to  specify  In  the 
rules  that  the  applicant  can  chose 
either  to  wait  until  a  government 
agency  can  provide  the  data  or  to  col- 
lect the  data  with  or  without  small  op- 
erator's assistance.  Therefore,  the 
word  "shall"  was  replaced  by  "may"  in 
Sections  779.13(bK2)  and  783.13(bK2). 

6.  Several  commenters  suggested 
that  Section  779.13(bX3)  be  modified 
to  allow  the  regulatory  authority  to 
begin  processing  an  application  that  is 
Incomplete  for  lack  of  all  the  hydrolo- 
gic and  geologic  data  necessary  to 
comply  with  Sections  779.13-779.16. 
Accepting  this  alternative  would 
assume  that  the  application  be 
deemed  "complete"  pending  gathering 
data  or  waiting  for  available  data  to  be 
provided.  The  Office  rejected  this  pro- 
posal, because  It  could  cause  consider- 
able administrative  problems  and 
result  In  confusion  as  the  regulatory 
authority  and  public  attempted  to 
trace  or  follow  such  partial  applica- 
tions. For  example,  if  the  application 
were  completed  later,  the  net  time  and 
cost  involved  would  be  greater  for  re- 
viewing a  partial  application  two  or 
more  times,  than  reviewing  an  Initial 
application  that  was  complete.  It  also 


Is  Imperative  that  data  supplied  with 
the  application  be  complete  so  that 
the  regulatory  authority  can  assess 
the  reclamation  plan.  The  Office  be- 
lieves that  the  application  review  proc- 
ess would  suffer  if  it  were  allowed  to 
proceed  with  piecemeal  information 
on  the  hydrologic  balance,  as  this  in- 
formation is  crucial  to  successful  mine 
planning.  The  requirement,  however, 
is  not  intended  to  preclude  prelimi- 
nary discussions  among  the  applicant, 
the  regulatory  authority,  and  the 
public  leading  to  the  formal  adminis- 
trative decision  of  whether  the  appli- 
cation Ls  "complete"  under  30  CFR 
786.11  and  786.17(a)(1). 

7.  Several  conunents  were  received 
which  suggested  specifying  the  term 
"surrounding  area,"  and  deleting  ref- 
erence to  other  terms  In  Section 
779.13(b).  The  Office  recognizes  that 
"surrounding  areas"  are  used  In  the 
Act  in  various  Sections,  in  particular 
Section  607(b)(ll),  but  Congress  did 
not  define  the  term.  The  Office  has 
developed  the  terms  "adjacent  area," 
"mine  plan  area,"  "affected  area," 
"permit  area"  and  '"general  area"  in 
order  to  delineate  specific  areas  appro- 
priate to  all  Sections  of  the  regula- 
tions. The  Office  feels  that  these 
terras  are  within  the  Intent  of  Con- 
gress. The  term  "general  area"  is  de- 
fined Section  770.5  to  correlate  with 
what  Congress  meant  by  "surrounding 
area"  In  Sections  507(b)ai)  and 
510(bK3)of  the  Act. 

8.  Many  commenters  feared  that 
pre-existing  data  would  not  be  useful 
for  the  requirements  of  Section  779.13 
and  that  new  field  data  are  required 
for  all  permits.  That  Is  not  the  Intent 
of  the  regulations.  However.  Congress 
has  mandated  that  there  be  data  In 
the  application  "sufficient  ...  for  the 
mine  site  and  surrounding  areas  so 
that  an  assessment  can  be  made  by 
the  regulatory  authority  of  the  prob- 
able cumulative  impacts  of  all  antici- 
pated mining  In  the  area  upon  the  hy- 
drology of  the  area  and  particularly 
upon  water  availability"  (tee  Section 
507(b)(ll)  of  the  Act).  Therefore,  if 
the  pre-existing  and  available  data  are 
not  sufficient  for  a  regulatory  authori- 
ty to  make  an  objective  determination 
based  on  facts,  then  new  data  must  be 
collected  that  will  be  stifflcient. 

S  779.14     Geology  description. 

Legal  authority  for  this  Section  is 
Sections  102,  201.  501,  503,  504.  506, 
507,  508.  515.  516,  and  517  of  the  Act. 
This  Section  Implements  requirements 
of  the  Act  for  providing  an  adequate 
geologic  description  to  the  regtilatory 
authority  of  aU  lands  to  be  affected 
throughout  the  duration  of  surface 
mining  activities.  The  information  re- 
quired under  this  Section  will  enable 
the  regulatory  authority  to  make  the 
general  area  assessments  required  by 
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Sections  507(b)(ll)  and  510(b)(3)  of 
the  Act,  and  to  determine  whether  the 
applicant  can  comply  with  the  require- 
ments of  Sections  816.13-.15.  816.41- 
.59;  816.61-.68:  816.71-.74;  816.79; 
816.91-.93,  816.99,  816.133  and  816.150- 
816.181  of  Subchapter  K.  Technical 
literature  relied  upon  for  developing 
this  Section  follows: 

Carucdo,  P.T.  1968.  An  evaluation  of  fac- 
tors affecting  add  mine  drainage  production 
and  the  ground-water  Interactions  in  select- 
ed areas  of  western  Pennsylvania,  in  Second 
symposium  on  coal  mine  drainage  research. 
MeUon  Institute.  Plttsburgli,  Pa.  Bitumi- 
nous Coal  Research.  Inc.,  Monroeville,  Pa- 
preprint.  Pp.  107-151. 

Carucclo,  F.T.  et  al.,  1977(8)  Paleoenvlron- 
ment  of  coal  and  Its  relation  to  drainage 
quality,  U.S.E.P.A..  Interagency.  Energy-En- 
vironment Research  &  Development  Series 
Report  EPA-8O0/7-77-O«7.  108  pp. 

Dollhopf,  DJ.,  Hall.  WJ5..  and  others, 
1977.  Selective  placement  of  coal  stripmlne 
overburden  In  Montana.  (U.S.  Bureau  of 
Mines  contract  report  HO262032.)  Montana 
State  University.  Montana  Agricultural  Ex- 
periment SUtlon.  Vol.  I.  DaU  Base.  109  pp.; 
VoL  II,  Initial  field  demonstration.  98  pp. 

Emricb.  G.H..  and  Menitt,  Q.L.  1989.  Ef- 
fects of  mloe  drainage  on  ground«-ater. 
Groundwater.  Vol.  7,  no.  3,  pp.  37-32. 

Grim.  E.C.,  and  Hill,  RX>.  1974.  Environ- 
mental protection  in  surface  mining  of  coal. 
U.S.  Environmental  Protection  Agency  Pub- 
lication EPA-870/3-74-093.  276  pp. 

Grubb.  H  J.  and  Ryd<»r.  P.B.  1972.  Effects 
of  Coal  minttig  on  the  Water  Resources  of 
the  Tradewater  River  Buin.  Kentucky.  U.S. 
(jeological  Survey  Water  Supply  Paper 
1940.  S3  pp. 

HamQton.  D.A.  and  WUson,  J.L.  1977.  A 
generic  study  of  strip  mining  Impacts  on 
groundwater  resoorces.  Massachusetts  Insti- 
tute of  Technologj ,  Department  of  Civil  En- 
gineering. Ralph  M.  Parsons  Laboratory  for 
Water  Resources  and  Hydrodynamics. 
Report  No.  229  (R-77-28).  186  pp. 

Pllelder,  E.P.,  editor.  1968.  Surface 
Mining.  American  Institute  of  Mining.  Met- 
alluirglcal.  and  Petroleum  Engineers,  Inc.. 
New  York.  1.061  pp. 

Ralston.  D.8.,  and  Wlram.  V.P.  1978.  The 
need  for  selective  placement  of  overburden 
and  equipment  con-slderatlons.  American 
Mining  Congress  Journal.  Vol.  64.  no.  1.  pp. 
18-24. 

Sobek.  A.A..  Schuller.  W_A.,  Freeman. 
J.R.,  and  Smith,  R.M.  1978.  Field  and  labo- 
ratory methods  applicable  to  overburdens 
and  mlnesolls.  (Prepared  by  West  Virginia 
University  in  cooperation  with  the  West  Vir- 
ginia Geological  and  Economic  Survey,  Mor- 
gantown.  W.  Va)  VS.  E^ivironmental  Pro- 
tection Technology  Series  Report  EPA-600/ 
2-78-054.  304  pp. 

UA  Department  of  Agriculture.  1977. 
Laboratory  methods  recommended  for 
chemical  analysis  of  mlned-land  si>oIls  and 
overburden  in  western  United  States.  U.S. 
Department  of  AgriciUture.  Agriculture 
Handbook  525,  31  pp. 

U.S.  Environmental  Protection  Agency, 
1976b.  Erosion  and  sediment  control— Sur- 
face mining  in  the  eastern  United  States: 
Vol.  1.  Plannlnr  Vol.  2.  Design.  U.S.  Envi- 
ronmental Protection  Agency  Technology 
Transfer  Seminar  PubUcatlon  EPA-625/3- 
76-006.  VoL  1.  102  pp.;  VoL  2.  137  pp.  (AvaU- 
able  from  U.S.  Department  of  Commerce, 
NTIS  PB-361  343.) 
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UA  Geological  Survey.  1974a.  Proposed 
plan  of  mining  and  reclamation.  Big  Sky 
Mine.  Peabody  Coal  Co.,  coal  lease  M- 15965, 

Colstrip,  Montana,  USGS  final  environmen- 
Ul  statement.  FES  74-13.  vol.  1,438  pp.,  voL 
3  various  paglngs. 

Paragraph  (a)  of  Section  779.14 
specifies  the  general  requirement  to  be 
Implemented  through  specific  steps 
identified  In  Paragraph  (b).  The  lan- 
guage of  Paragraph  (a)  was  shortened 
from  the  proposed  rule  to  eliminate 
ambigtiity  and  redimdancy.  However. 
its  intent  remains  the  same;  the  appli- 
cation Is  to  contain  a  general  descrip- 
tion of  the  geology  for  the  entire  mine 
plan  area. 

Geology  Is  to  be  described  for  all 
strata  down  to  that  strata  Immediately 
below  the  lowest  coal  seam  to  be 
mined,  and  to  the  lowest  aquifer  in 
which  surface  mining  activitlei  are  ac- 
tually conducted  or  l(x»ted  (e.g.  ""af- 
fected"). Thus,  If  operations  Involve 
blasting  which  fractures  strata  below 
the  lowest  coal  seam  to  be  mined  and 
extends  In  to  a  lower  aquifer,  (Grim 
and  Hill,  1974  pp.  2;  Grubb  and  Ryder, 
1972  pp.  25;  USGS.  1974a,  v.  1  pp.  120), 
geology  must  be  described  down  to  and 
including  that  aquifer.  Section 
779.14(b)  specifies  the  methods  by 
which  the  daU  is  to  be  collected  to 
make  the  geologic  description,  and  de- 
tailed types  of  data  needed. 

I.  Regarding  commenter's  (»n<»m 
that  the  permit  regulations  should  re- 
quire only  Information  for  the  Imme- 
diate permit  area  and  not  the  entire 
mine  plan  area,  the  Office  has  modi- 
fied Section  779.14  in  the  final  rules  to 
limit  Its  sweep.  First,  Section  779.14<a) 
has  been  revised  to  require  that,  at  a 
minimum,  the  application  contained  a 
general  description  of  the  geology  of 
the  mine  plan  area.  This  description  is 
needed  so  that  the  regulatory  authori- 
ty can  assess  the  cumulative  impacts 
of  all  anticipated  coal  mining  in  the 
■general  area,"  because  geologic  condi- 
tions are  major  factors  in  determining 
the  effect  of  mining  on  ground  and 
surface  waters.  (See  Final  EIS  at  pp. 
B-in  30-36.) 

Section  779.14(b).  however,  was 
modified  in  the  final  rules,  to  elimi- 
nate the  mandatory  requirement  that 
the  application  contain  data  derived 
from  test  borings  and  core  samplings 
for  the  entire  mine  plan  area,  instead. 
minimum  requirements  may  be  satis- 
fied by  the  inclusion  of  such  data  for 
only  the  first  permit  area  within  the 
mine  plan  area  and  sufficient  data 
from  other  sources  for  the  balance  of 
the  mine  plan  area,  to  satisfy  Section 
779.14(a)'s  "general  description."  This 
change  was  made  upon  the  Office's 
understanding  that  many  coal-bearing 
areas  of  the  United  States  have  been 
mapped  by  public  and  private  sources 
which  can  provide  sufficient  data  to 
give  a  general  description  of  the  por- 
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tlon  of  the  mine  plan  area  outside  the 
first  permit  area.  However,  if  that  gen- 
eral data  is  not  available,  or  local  situ- 
ations require  more  precise  informa- 
tion, the  regulatory  authority  is  em- 
powered to  require  that  the  applicant 
perform  more  detailed  testing  under 
Section  779.14(bK2). 

Section  779.14(b)(3)  implements  the 
provisions  of  Section  507(bK15)  of  the 
Act.  by  allowing  for  a  waiver  of  sub- 
mission of  the  results  of  test  borings 
or  core  samplings  to  the  regulatory  au- 
thority where  other  equivalent  Infor- 
mation is  available  to  the  regulatory 
authority. 

2.  A  comment  on  the  proposed  ver- 
sion of  this  Section  suggested  that  it 
be  revised  to  state  explicitly  that  the 
application  contain  the  information 
upon  which  a  waiver  is  to  be  gi-anted. 
This  ^as  rejected  as  redundant.  Under 
Parts  771  and  786.  the  application 
must  always  be  "complete."  which  In- 
cludes, by  implication,  the  type  of  in- 
formation referred  to  by  the  com- 
menter. 

3.  Other  commenters  on  the  waiver 
provision  suggested  deletion  of  the 
condition  for  approval  that  equivalent 
information  be  available  to  the  regula- 
tory authority.  These  comments  were 
not  accepted,  because  the  Office  inter- 
prets Section  507(bK15)  of  the  Act  to 
authorize  waivers  only  if  the  results  of 
analyses  of  test  t>orings  or  core  sam- 
plings is  "unnecessary"  because  other 
information  is  available  to  enable  the 
applicant  to  bear  its  burden  of  proof 
that  reclamation  of  the  proposed  oper- 
ation will  be  feasible  and  the  hydrolo- 
gic  balance  will  be  adequately  protect- 
ed. (See  Sections  102,  508(a)(I2). 
510(bKl)-(3).  of  the  Act.)  Moreover, 
unless  other  equivalent  information  is 
accessible,  the  public  wiU  not  have  the 
opportunity  to  review  and  comment  on 
it,  frustrating  the  requirements  of  Sec- 
tions 102(1).  507(b)(17).  508(aK12).  513. 
514.  and  517(f).  of  the  Act. 

4.  Several  commenters  suggested 
that  the  proposed  rule  be  modified  to 
add  explicit  confidentiality  protection 
requirements.  This  was  not  done,  be- 
cause such  protection  Is  adequately 
provided  under  30  CFR  788.15. 

5.  Several  commenters  objected  to 
the  provisions  of  Section  779.14(a)  of 
the  proposed  rules  with  respect  to  the 
depth  to  which  geology  was  to  be  de- 
scribed In  permit  applications,  arguing 
that  requiring  description  of  aquifers 
and  strata  below  the  lowest  seam  to  be 
mined  was  beyond  the  authority  of 
the  Act  and  unnecessary.  The  Office 
did  not  accept  these  comments,  be- 
cause this  Information  is  needed  for 
the  regulatory  authority  to  evaluate 
Impacts  of  proposed  operations  on 
ground  water  systems  under  Sections 
507(bKll).  508<aKl3),  and  510(b)(3)  of 
the  Act.  Coal  mining  can  adversely 
effect  ground  water  aquifers  below  the 
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lowest  coal  seam  to  be  mined  (Emrtch 
and  Merritt.  1969.  pp.  27-32).  More- 
over, the  information  on  the  general 
location  and  nature  of  strata  below 
the  lowest  seam  to  be  mined  is  ordi- 
narily available  In  the  form  of  drilling 
and  water-well  records  from  various 
state  and  county  publications  and  rec- 
ords and  from  geologic  maps  and  re- 
ports of  the  U.S.  Geological  Sur\ey. 
Information  is  also  available  ordinari- 
ly from  general  mapping,  drilling,  and 
water  well  records  In  the  general  local- 
ity of  the  mine,  so  that  test  boring  or 
core  sampling  may  not  be  necessary 
for  strata  Immediately  below  the 
lowest  seam  to  be  mined. 

Recognizing  that  test  boring  or  core 
sampling  may  not  always  be  necessary 
for  strata  below  that  which  is  immedi- 
ately t>elow  the  lowest  seam  to  be 
mined,  the  final  rule  was  modified  to 
require  analyses  of  borings  or  sam- 
plings under  Section  779.13(bKl)  only 
down  to  and  including  the  strata  im- 
mediately below  the  lowest  mined 
seam.  Discretion  to  require  these  anal- 
yses at  deeper  depths  is  reserved  to 
the  regulatory  authority  under  Sec- 
tion 779.14(b)(2). 

6.  Several  commenters  questioned 
the  need  for  the  items  of  analyses 
listed  in  the  proposed  rule,  with  re- 
spect to  test  twrings  or  core  samplings, 
while  others  supported  these  require- 
ments. Some  commenters  questioned 
the  need  for  both  test  borings  ancf  core 
samplings.  These  were  accepted,  as 
Section  507(b)<15)  of  the  Act  allows 
for  either  boring  or  core  analyses.  The 
Office  has,  however,  retained  the  re- 
quirement to  be  In  the  final  rule,  be- 
cause the  listing  is  needed  so  that  the 
regulatory  authority  can  determine 
the  projected  impacts  of  the  proposed 
operations  on  the  hydrologlc  balance, 
as  required  by  Sections  507(bXll), 
507(bK14),  507(bK15).  508(aX5). 
508(aK12),  508(aX13).  and  510<bX2>- 
(3)of  the  Act. 

Section  779.14(bXlKi)  Is  expressly 
required  by  Section  507(bM14)  of  the 
Act. 

Section  779.14(bXlXll)  requires  pro- 
duction of  a  statement  of  the  logs  of 
drill  holes  to  show  llthologlc  charac- 
teristics and  thickness  of  each  stratum 
and  coal  seam.  Description  of  these 
items  is  required  by  Section 
507(bM14)-(15)  of  the  Act.  Deri\'iation 
of  these  items  from  the  drill  logs  Is 
needed  because  the  logs  will  show: 

"which  conditions  warrant  special  mining  or 
8oU  handling  methods  .  .  .  form  a  basis 
upon  which  to  select  the  proper  mining 
methods  and  equipment"  (Grim,  and  Hill, 
1»74.  pp.  22;  Pflelder.  IMS  p.  212.). 

7.  Commenters  objected  to  requiring 
drill  log  statements  on  the  grounds 
that  use  of  terminologies  among  geolo- 
gists is  believed  to  be  so  divergent  that 
the  statements  would  not  be  meaning- 
ful. The  Office  Is  aware  that  ambigu- 


ity may  result  from  application  of 
local  geologic  terminology,  particular- 
ly collcxiuial  descriptors  of  geologic 
formations  and  units.  However,  the 
Intent  of  the  Act  is  to  provide  not  so 
much  the  proper  names  of  formations, 
but  a  proper  description  of  rock  type 
and  characteristics  as  related  to  the 
ground  water  system.  These  state- 
ments are  required  by  the  Act.  (See 
Section  507(bK15)  of  the  Act.)  The 
Office  thus  does  not  agree  with  the 
commenters.  If  necessary,  particular- 
ized standardization  may  be  developed 
by  the  States  and/or  the  Office  for 
use  In  the  Individual  regulatory  pro- 
grams. 

Section  779.14(bX  1X111)  requires  a 
description  of  the  physical  properties 
of  the  strata  within  the  overburden. 
Including,  at  minimum,  compaction 
and  erodibility  tests.  TTiese  are  re- 
quired under  the  provision  of  Section 
507(bX14)  of  the  Act  calling  for  a 
statement  of  the  "nature  ...  of  the 
various  strata  of  the  overburden." 

Knowledge  of  the  physical  proper- 
ties of  the  overburden  Is  necessary  to 
provide  information  for  predicting 
toxicity  formation,  revegetation  poten- 
tial, physical  stability,  erosion  poten- 
tial, water  conductivity,  and  for  long- 
term  management  decisions.  A  major 
objective  of  reclamation  is  to  establish 
a  permanent  vegetative  cover;  these 
efforts  are  directly  related  to  soil  sta- 
bility and  productivity  (U.S.  EPA, 
1976b,  vol.  1,  pp.  23-58)  and  to  the 
extent  that  toxic-forming  materials 
can  be  prevented  from  oxidizing 
(Sobek  et.  al.,  1978,  p.  117).  Knowledge 
of  the  physical  properties,  such  as  set- 
tling and  compaction  characteristics, 
is  useful  in  determining  the  manner  In 
which  spoil  should  be  placed  and  oth- 
erwise replaced  In  order  to  minimize 
erosion  and  maximize  revegetation 
(Grim,  and  Hill.  1974,  p.  152,  153). 

8.  For  the  above  reasons,  the  Office 
did  not  agree  with  commenters  sug- 
gesting complete  deletion  of  physical 
property  test  requirements.  However, 
because  of  the  impracticability  of  per- 
forming particle  size  analyses  on  con- 
solidated rock,  the  Office  did  agree 
with  comments  objecting  to  routinely 
requiring  size  analysis. 

Section  779.14(bXlXlv)  requires 
statements  of  chemical  analyses  of  the 
overburden  and  strata  immediately 
below  the  coal  to  be  mined,  to  identify 
those  portions  which  contain  poten- 
tially alkaline,  acid,  or  toxlc-formlng 
materials.  These  requirements  are 
based  principally  on  Sections 
507(bX14),  507(bX15),  and  508(aX12) 
of  the  Act  and  will  be  used  by  the  reg- 
ulatory authority  to  evaluate  the  ix>- 
tentlal  of  the  proposed  operation  to 
produce  acid  or  other  toxic  drainage 
requiring  special  treatment  and  pre- 
vention measures.  (Grim  and  Hill, 
1974.  at  22-24).  Analysis  of  potential 


alkalinity  of  the  overburden  and  sub- 
strata is  necessary  to  determine  if  the 
proposed  operation  will  involve  mate- 
rials which  may  provide  sufficient  buf- 
fering capacity  to  neutralize  or  miti- 
gate acid  or  other  toxic  drainage 
(Sobek,  et  aL  1978,  pp.  5.  47). 

9.  The  Office  did  not  agree  with 
commenters  that  overburden  chemical 
analyses  should  not  be  required.  They 
are  mandated  by  the  Act  and  support- 
ed by  the  technical  literature.  (Sobek. 
et  al.  1978.  pp.  3-8;  Grim  and  Hill, 
1974.  pp.  22-24);  Pflelder,  1968,  p.  212.) 

Section  779.14(bXlXv)  requires  anal- 
ysis of  the  coal  seams  to  be  mined,  in- 
cluding sulfur  (expressly  required  by 
Section  507(bM15)  of  the  Act),  pyrite, 
and  marcasite  content.  Caruccio  (1968) 
at  p.  108.  showed  that  "the  amount  of 
acidity  produced  Is  dependent  in  part 
upon  the  amount  of  iron  disulfide 
available  for  decomposition  .  .  .  acid- 
ity Is  dependent  upon  the  pyrite  and 
marcasite." 

10.  One  conmient  suggested  that  this 
Section  be  revised  to  Include  a  msmda- 
tory  requirement  for  a  geologic  map  In 
each  application.  This  was  not  adopt- 
ed, because  mapping  of  geology  is  ade- 
quately provided  for  in  Sections 
779.22(aXl):  779.24(a);  779.25(a)-<f). 
(h).  (j).  (k). 

1779.16    Groundwater  information. 

Authority  for  this  Section  Is  Sec- 
tions 102;  201(c);  501(b);  503;  504;  506; 
607(b);  508(a);  510;  515;  and  517  of  the 
Act.  This  Section  would  require  a  full 
description  of  the  ground  water  hy- 
drology for  the  proposed  mine  plan 
area  and  adjacent  area.  Information 
collected  under  this  Section  will 
enable  the  regulatory  authority  to 
make  the  assessments  required  by  Sec- 
tions 507(bXll)  and  510(bK2)  of  the 
Act  and  30  CFR  786.19(c)  and  to  deter- 
mine whether  the  applicant  can 
comply  with  Sections  816.13-.15, 
816.41-.59:  816.61-.68:  816.71-.73; 
816.79;  816.81-.88;  816.91-.93:  816.101- 
.103;  816.1 11-.117;  816.133,  and 
816.150-.180  of  Subchapter  K. 

The  (XTurrence  and  movement  of 
ground  water  in  co&l  producing  areas 
can  be  complex  phenomena,  depend- 
ent on  regional  and  local  geologic  con- 
ditions; multiple  aquifers  may  exist, 
each  having  distinct  water-bearing 
characteristics  (USGS.  1974b,  pp.  25- 
28).  As  a  result  of  mining,  the  chemi- 
cal quality  of  the  ground  water  may 
change  significantly  in  both  uncon- 
fined  and  confined  aquifer  systems 
(CoUier.  et  al.  1970.  p.  C-19).  In  areas 
where  multiple  aquifers  exist,  mining 
operations  can  easily  cause  aquifers 
containing  usable  water  to  be  polluted 
by  an  acquifer  containing  water  of  in- 
ferior quality,  through  creating  inter- 
aquifer  connections  from  rock  fractur- 
ing (Grim  and  Hill.  1974,  pp.  1.  2; 
Enuich  and  Merritt,  1969,  pp.  30-32). 
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In  areas  where  historic  ground  water 
data  are  not  adequate  to  evaluate  the 
ground  water  resources,  the  regulatory 
authority  may  need  to  require  test 
drilling  to  provide  adequate  hydrologlc 
data.  (UJS.  Geological  Survey,  1974b, 
p.  8;  Van  Voast,  1974.  p.  6.)  These  test 
holes  or  wells  may  be  necessary  for  de- 
termining water  quality  in  aquifers,  lo- 
cation, and  extent  of  aquifers,  hydrau- 
lic conductivity,  transmlssivity,  and 
other  parameters  as  required.  (Chow, 
V.  T.  1964.  Elandbook  of  Applied  Hy- 
drology, McOraw-HllL  Chapt.  13-22 
through  13-25.) 

Technical  literature  used  to  develop 
this  Section  included  that  used  to  de- 
velop Section  779.14.  the  Sections  of 
the  regulations  listed  at  Paragraph 
one  (1)  above,  and.  in  addition,  the  fol- 
lowing: 

Collier,  C.  R.,  1964,  Influences  of  strip 
mining  on  the  hydrologlc  environment  of 
parts  of  Beaver  Creeic  Basin,  Kentucky. 
1955-59  Chapter  B  in  Hydrologlc  influences 
of  strip  mining.  DJS.  Oeological  Survey  Pro- 
fessional Paper  427- B.  85  pp. 

CoUler,  C.  R.,  Pickering,  R.  J.,  and  Musser. 
J.  J.  1970.  Influences  of  strip  mining  on  the 
hydrologlc  envlromnent  of  parts  of  Beaver 
Creek  Basin.  Kentucky.  1955-66.  Chapter  C 
In  Hydndogio  tnfluenees  of  strip  mining. 
U.S.  Oeolocloal  Survey  Professional  Paper 
427-C.  80  pp. 

Emrlch.  O.  H..  and  Merritt.  O.  L.  1969.  Ef- 
fects of  mine  drainage  on  ground  water. 
Ground  Water,  Vol  7,  No.  3.  pp.  27-32. 

Grim.  E.  C,  and  Hill.  R.  D.  1974.  Environ- 
mental protection  in  surface  mining  of  coal. 
D.8.  Envtronm«ital  Protection  Agency  Pub- 
Ucation  EPA-670/2-74-098.  276  pp. 

Hem.  J.  D.  1970.  Study  and  Interpretation 
of  the  chemical  characteristics  of  natural 
water.  Second  edition.  XJ£.  Geological 
Stirvey  Water  Supply  Paper  1973.  363  pp. 

Musser,  J.  J.  1963,  Description  of  physical 
environment  and  of  strip-mining  operations 
In  parts  of  Beaver  Creek  Basin.  Kentucliy, 
Chapter  A  in  Hydrologlc  Influences  of  strip 
mining.  V£.  Geological  Survey  Professional 
Paper  427-A.  25  pp. 

Pietz,  R.  I.,  Peterson.  J.  R..  and  Lue-Hlng, 
CecU.  1974.  Groundwater  quality  at  a  strip- 
mine  reclamation  area  in  west  central  nil- 
nols,  in  Second  research  and  applied  tech- 
nology symposium  on  mlned-land  reclama- 
tion, at  Coal  and  the  Environment  Techni- 
cal Conference,  October  22-24,  1974.  Wash- 
ington, D.C..  pp.  124-144. 

United  SUtes  Geological  Survey.  1974b. 
Shallow  ground  water  in  selected  areas  in 
the  Fort  Union  coal  region.  VS.  Geological 
Survey  Open-file  Report  74-48.  72  pp.  and 
Illustrations  and  tables. 

Van  Voast,  W.  A.  1974.  Hydrologlc  effects 
of  strip  coal  mining  in  south-eastern  Mon- 
tana—Emphasis: One  year  of  mining  near 
Decker.  Montana  B'jreau  of  Mines  and 
Econology  Bulletin  93.  23  pp. 

1.  Regarding  commenters'  general 
objections  that  the  permit  applica- 
tions should  not  require  Information 
on  areas  outside  the  Immediate  permit 
area,  the  Office  decided  to  specify  the 
area  to  be  studied  under  Section 
779.15  in  the  final  rules.  Ground  water 
hydrology  characteristics  are  essential 
elements  of   the   hydrologlc   balance 
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(H.R.  Report.  No.  96-218,  95th  Cong., 
1st  Sess.  at  110,  1977).  The  Act  re- 
quires that  the  regulatory  authority 
assess  the  impacts  of  the  proposed  and 
other  operations  on  the  hydrologlc 
balance  In  the  general  area  aroimd  the 
immediate  permit  area.  (See  Sections 
507(bXll),  608(aX13),  610<bX3).  of  the 
Act:  HJl.  Rept..  SUPRA,  at  91.  113.) 
Therefore,  knowledge  of  the  ground 
water  hydrology  of  both  the  mine  plan 
and  adjacent  areas  is  essential  to  a  sat- 
isfactory permit  system. 

Proposed  Section  779.16  would  have 
required  permeability,  transmissibil- 
ity,  and  prcxluctlon  data  for  all 
aquifers  within  the  study  area.  In  re- 
sponse to  conunenters  objecting  that 
these  items  are  not  necessary  for  all 
aquifers,  either  because  some  aquifers 
are  smaU  or  of  no  utility,  or  equivalent 
information  already  exists  from  well 
records  in  the  general  vicinity,  the 
Office  has  not  made  these  mandatory 
in  the  final  rule.  If  necessary,  the  regu- 
latory authority  cam  require  that 
these  types  of  data  be  pro\ided  under 
the  authority  of  Section  779.13(a). 

2.  A  commenter  felt  this  Section 
should  be  subject  to  a  waiver  clause 
similar  to  that  afforded  under  Section 
779.14(bX3).  This  comment  was  not  ac- 
cepted for  several  reasons.  First,  por- 
tions of  the  types  of  Information 
which  were  msjidatory  In  all  cases  In 
the  proposed  rule  have  been  left  to 
the  discretion  of  the  regulatory  au- 
thority In  the  final  rule  at  Section 
779.15(b),  making  a  waiver  provision 
unnecessary.  For  the  types  of  data 
which  remain  mandatory  under  Sec- 
tion 779.15(a),  the  Office  concluded 
that  Congress  did  not  intend  that  a 
waiver  be  provided,  because  the  statu- 
tory waiver  for  geologic  information  in 
Section  507(bX15)  of  the  Act  relates  to 
waiving  testing  types,  not  eliminating 
the  need  for  Information  In  the  permit 
application.  Section  779.15,  unlike  Sec- 
tion 779.14(bXl),  does  not  prescribe 
mandatory  test  tyiies  (e.g.  core  drilling 
or  test  boring),  but  rather  calls  for  In 
formation  which  may  be  developed 
from  any  reasonable  acciutite  source. 
Finally,  the  Office  does  not  have  any 
authority  under  the  Act  for  complete- 
ly waiving  the  requirement  of  a  de- 
scription of  groimd  water  hydrology  in 
the  application. 

3.  A  commenter's  assertion  that  Sec- 
tion 779.15  repeats  Section  779.13  was 
not  accepted.  Section  779.16  provides 
the  detailed  requirements  by  which 
the  general  requirements  of  Section 
779.13  are  to  be  satisfied  with  respect 
to  ground  water  Information. 

4.  Several  commenters  objected  to 
the  requirements  for  fully  describing 
each  aquifer  which  may  be  Impacted 
by  the  proposed  operations.  Some  of 
these  commenters  asserted  that  some 
aquifers  are  so  badly  polluted  or  of 
such  little  utility  for  recharge  that 
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they  can  be  omitted  routinely  from 
consideration  in  the  permit  review. 
This  was  not  accepted.  It  is  the  appli- 
cant who  must  bear  the  burden  of 
proof  that  the  proposed  operation  will 
not  adversely  affect  the  hydrologic 
balance.  (See  SecUons  102.  507(b). 
S08(aK12).  510  (aMb)  (2)-(3)  of  the 
Ad.)  Thus,  the  application  must  con- 
tain sufficient  information  upon 
which  the  regulatory  authority  can 
decide,  subject  to  public  participation, 
that  particular  aquifers  require  little 
or  no  reclamation  protection  or  moni- 
toring. Further.  Section  779.15(a)  does 
not  specify  the  methods  by  which  the 
required  information  is  to  be  obtained 
for  Inclvision  In  the  application.  The 
regulatory  authority,  therefore,  will 
have  broad  discretion  in  determining 
the  types  and  level  of  detail  which  it 
needs  with  respect  to  marginal 
aquifers.  Finally.  It  was  not  arithin  the 
scope  of  this  rule-malting  to  account 
for  highly  localised  situations  such  as 
those  cited  by  some  commenters. 
These  are  more  appropriately  ad- 
dressed in  the  context  of  individual 
regulatory  program  approvals. 

5.  In  response  to  comments,  the 
Office  has  narrowed  the  types  of  In- 
formation that  must  t>e  provided  in  an 
application  under  Section  779.15  in 
the  final  rules.  Section  779.15(a)  pro- 
vides these  mandatory  requirements. 
Section  779.15(aKl)  requires  descrip- 
tion of  depth  and  horizontal  extent  of 
ground  water  and  Is  supported  by  the 
express  provisions  of  Section 
507(bK14)  of  the  Act  Section 
T79.15(a>(2)  requires  the  lithology  and 
thickness  of  aquifers  and  is  based  on 
the  requirements  of  Sections 
507(bKll\  507(b)<14).  and  508(aKl3) 
of  the  Act.  The  lithologic  characteris- 
tics and  thickness  are  Important,  in 
that  they  provide  valuable  informa- 
tion on  the  ability  of  the  rock  to  con- 
tain and  transport  water,  and  on  the 
volume  of  water  and  depth  at  which 
water  wtU  be  encountered.  (Grim  and 
Hill.  1974.  pp.  22-26.) 

Section  779.15(aM3)  requires  a  de- 
scription of  the  uses  of  the  water  table 
and  aquifers,  so  that  the  regulatory 
authority  can  evaluate  the  Impact  of 
the  proposed  operation  as  required  by 
Sections  507(bXll).  508(aK13).  and 
510(b)(3)  of  the  Act.  Section 
779.l5(aK4)  requires  a  sUtement  of 
the  quality  of  all  subsurface  water  en- 
countered in  the  permit  application  in- 
vestigation, as  required  by  Section 
507(bXl4)of  the  Act. 

(9)  Items  to  be  required  at  the  dis- 
cretion of  the  regulatory  authority  are 
identified  in  SecUon  779.15(b).  Infor- 
mation on  recharge,  discharge  and 
storage  characteristics  may  be  neces- 
sary to  enable  the  regulatory  authori- 
ty to  make  the  assessment  required  by 
Sections  507(bHll)  and  510(bX3)  of 
the  Act.  and  to  determine  whether  the 


applicant  wfD  meet  the  standards  of 
SecUons  S08(aXlS)  and  515(bX10XD) 
of  the  Act.  In  addition,  other  water 
quality  and  quantity  data  may  t>e  re- 
quired for  the  purposes  of  Sections 
507(bKll).  50«<aK13).  and  510(bX3)  of 
the  Act. 

i  779.  IC    Sttrtmet  water  iafomuition. 

Authority  for  this  Section  is  Sec- 
tions 102.  301(c).  501(b).  503.  504. 
507(b).  508(a).  510,  515  and  517  of  the 
Act.  Information  collected  under  this 
Section  will  enable  the  regulatory  au- 
thority to  make  the  assessments  re- 
quired by  Sections  507(bXll)  and 
510(bK3)  of  the  Act  and  to  determine 
whether  the  applicant  can  comply 
with  Sections  816.13-15.  816.41.59. 
816.61-68.  816.71-.73,  816.79.  816.81- 
.88.  816.91-.93.  816.100-.106,  816.111- 
.117.  816.133.  and  816.150-180  of  Sub- 
chapter K.  In  the  proposed  rule,  this 
section  covered  both  surface  and 
ground  a-ater  information.  Require- 
ments for  the  latter  have  been  moved 
to  and  consolidated  with  Section 
779.15  in  the  final  rule. 

Information  required  by  this  Section 
will  establish  the  base-line  surface 
water  characteristics  of  the  mine  plan 
and  adjacent  areas.  The  Office  has  de- 
cided that  the  scope  of  this  Section 
should  cover  the  entire  mine  plan  and 
adjacent  area,  because  of  the  aide- 
spread  imparts  to  the  hydrologic  bal 
ance  that  mining  operations  can  cause, 
is  explained  in  more  detail  in  the  Pre- 
ambles of  Sections  701.5  and  779.13. 
Moreover,  this  knowledge  is  needed 
for  the  regulatory  authority  to  make 
the  ciunulative  Impact  assessments  re- 
quired by  Sections  507(bXll)  and 
510(bX3)  of  the  Act  and  30  CFR 
786.19(c). 

Section  779.16(a)  of  the  final  rules 
lists  the  minimum  general  surface 
water  characteristics  that  must  be  de- 
scribed in  the  application.  The  name 
of  the  watershed  which  alll  receive 
discharges  from  the  proposed  oper- 
ation is  expressly  required  by  Section 
507(b)  of  the  Act.  The  location  of  sur- 
face water  bodies,  discharges  into 
them  and  their  drainage  s>-5tems  are 
required  under  Sections  507(bXll). 
507(bX14).  508(aK5).  508(aKl3)  and 
510(bX3)  of  the  Act.  so  that  the  regu- 
latory authority  can  understand  the 
complex  relationships  in  the  area's  hy- 
drologic balance. 

Some  commenters  objected  to  re- 
quiring a  description  of  all  streams, 
suggesting  limitation  to  only  perennial 
streams.  This  was  not  done,  because 
the  Act  and  SutKhapter  K  require  reg- 
ulation and  protection  of  all  signifi- 
cant streams  and  springs  without  such 
a  limitation.  (.See.  e.g..  Sections 
507(bX10).  507(bX14).  508(aX5). 
508(aX13).         515(bX2).  515(bX4). 

5l5(bX8).  515(bX10).  615(b)(15KcXiv). 
515(bK18).  515(bK22XD)  of  the  Act. 


and  30  CFR  816.43.  816.44  and  816.57.) 
Detailed  knowledge  of  all  water  move- 
ment in  the  area  is  necessary  so  that 
the  regulatory  authority  can  insure 
that  the  proposed  operations  are  de- 
signed to  provide  for  adequate  control 
of  all  surface  drainage. 

Section  779.16(a)  of  the  proposed 
rules  required  that  surface  waters  be 
described  "throughout  the  year." 
Many  commenters  objected  to  this,  as- 
serting that  it  was  unnecessary  to 
have  such  a  description  for  every  day 
or  week  of  the  year  aiul  that  the 
needed  data  would  be  very  expensive. 
Some  commenters  disputed  the  cost 
Impacts  of  this  requirement,  pointing 
out  that  it  could  be  met  through  the 
use  of  seasonal-frequency  data  from 
which  reasonable  extrapolations  could 
be  made  to  estimate  water  drainage 
characteristics  for  the  full  year. 

In  the  final  rule,  the  Office  has  si>ec- 
ifled  that  the  description  of  surface 
water  systems  be  sufficient  to  describe 
seasonal  variations  in  water  quality 
and  quantity.  This  is  the  minimum  re- 
quirement of  frequency  allowed  by  the 
Act.  (See  Section  507(bXll),  of  the 
Act.)  This  language  should  clarify 
data  collected  daily  or  weekly  for  an 
entire  year  is  not  necessarily  required. 
Moreover.  It  will  allow  for  the  use  of 
extrapolation,  by  modeling  or  other 
reasonable  predictive  tools,  from  exist- 
ing data  in  the  same  or  similar  water- 
shed arpa  to  provide  for  the  descrip- 
tion of  the  mine  plan  and  adjacent 
areas. 

A  similar  modification  was  made  in 
Section  779.16(bXl).  eliminating  use  of 
the  phrase  "...  for  a  minimum  of  one 
water  year  ..."  in  the  proposed  rule. 
As  commenters  pointed  out.  that  re- 
quirement was  arbitrary,  because  more 
or  less  than  one  water  year  of  data 
may  be  needed  to  characterize  accu- 
rately the  true  seasonal  variability  of 
surface  water  flows.  Moreover,  as  dis- 
cussed al>ove.  it  may  l)e  possible  to  ex- 
trapolate by  predictions  from  existing 
data  at  other  locations  to  describe 
water  flows  in  the  mine  plan  and  adja- 
cent areas. 

Section  779.16(bXl)  in  the  final 
rules  requires  identification  of  critical 
low-  and  peak-flow  discharge  rates  suf- 
ficient to  identify  their  seasonal  vari- 
abUity.  This  information  is  important 
to  provide  the  regulatory  authority 
with  sufficient  information  on  critical- 
ly low  volumes  of  water,  so  that  efflu- 
ent discharges  of  pollutants  from  the 
proposed  operations  do  not  exceed  the 
assimilative  capacities  of  those  waters. 
Information  on  peak  flows  is  needed 
to  ensure  that  structures  and  diver- 
sions are  adequate  to  hold,  pass  or 
divert  around  those  flows  where  al- 
lowed under  Subchapter  K.  (See  e.a., 
30  CFR  816.43(a),  (b).  (fX2):  816.44(b). 
(d):  816.45(e):  816.48(c).  (d).  (g),  (I).  (J). 
(k);       816.49:      816.71(d):      ei6.72(d). 


816.73(b).  (c):  817.74(d).  (f):  816.83(b): 
816.85(a):  816.92(b):  816.93(a).  (c): 
816.102(aX2)).  Peak  flow  information 
also  is  needed  to  determine  if  oper- 
ations aill  l>e  safeguarded  from  flood- 
ing. In  the  final  rule,  the  Office  ac- 
cepted the  suggestion  of  several  com- 
menters that  the  description  of  critical 
low  and  peak  flows  be  based  on  identi- 
fication of  "discharge  rates",  rather 
than  "depth  and  rate  of  flow"  speci- 
fied in  the  proposed  rule,  because  dia- 
charffe  rates  are  the  critical  issue. 

Section  779.16(bX2)  lists  the  mini- 
mum types  of  surface  water  quality 
data  that  must  be  included  in  permit 
applications.  It  Is  expected  that  the 
sampling  and  analytical  procedures 
used  to  provide  the  information  will  be 
done  according  to  standard  methods, 
identified  In  43  FR  41695  (September 
18.  1978). 

Section  779.16(bX2Xi)-(il)  requires  a 
description  of  total  suspended  and  dis- 
solved solids  contents  as  expressly  re- 
quired under  Section  507(bKll)  of  the 
Act.  SecUon  779.16(bXUi)  and  (iv)  re- 
quires a  description  of  acidity  and  pH, 
so  that  the  regulatory  authority  can 
determine  whether  special  precautions 
are  necessary  with  respect  to  acid 
mine  drainage  from  the  proposed  op- 
erations. 

Regarding  acidity  determinations, 
the  Office  disagreed  with  comments 
suggesting  that  these  are  redundant 
given  that  pH  description  must  also  be 
provided.  See,  for  example: 

D.S.  Environmental  Protection  Agency 
l»76e— Quality  criteria  for  water.  VS.  Elnvl- 
ronment&l  Protection  Agency,  pp.  178-182. 

Caruccio.  F.  T.  1968— An  evaluation  of  fac- 
tors affecting  acid  mine  drainage  production 
and  the  groundvatcr  interactions  in  select- 
ed area*  of  western  Pennsylvania.  In  second 
symposium  on  coal  mine  drainage  research. 
Mellon  Institute.  Pittsburgh,  Pa.  Bitumi- 
nouK  Coal  Research.  Inc.  Monroevllle.  Pa.. 
Preprint,  pp.  107-151. 

Total  Iron  concentrations  of  surface 
water  Is  to  be  described  under  Section 
779.16(bH2Xv).  because  knowing  the 
pH  and  acid  content,  the  regulatory 
authority  needs  to  ensure  that  the 
proposed  operation  will  include  suffi- 
cient protection  aith  respect  to  iron- 
laden  and  mine  drainage  which  has 
been  a  pervasive  problem  in  large 
areas  of  the  coal  regions,  and  which  is 
specifically  regulated  under  Section 
816.42(aX7).  In  addition,  dissolved  iron 
descriptions  are  being  required,  be- 
cause it  is  the  most  toxic  form  of  iron 
with  respect  to  aquatic  life.  See.  for 
example: 

UA  Department  of  the  Interior.  1976.— 
Acid  mine  water,  a  bibliography  with  ab- 
Etrarta.  D.S.  Department  of  the  Interior. 
Water  Resources  Information  Center, 
WRSIC  75-202.  (564  pages),  at  pp.  62.  279. 

UA  Environmental  Protection  Ager»cy. 
1976e.— Quality  criteria  for  water.  D.S.  Eiivi- 
ronmental  Protection  Agency,  pp.  78-81. 


Warner,  R.  W.  1973.  Add  coal  mine  drain- 
age effects  on  aquatic  life,  in  Hutnik.  R.  J., 
and  Davi&.  Grant,  editors.  Ecology  and  rec- 
lamation of  devastated  land.  Volume  1. 
Gordon  and  Breach.  New  York.  pp.  227-236. 

Total  manganese  concentrations  are 
required  under  Section 

779.16(bX2Xvl).  because  this  param- 
eter may  need  to  be  specifically  ac- 
counted for  in  treatment  under  Sec- 
tion 816.42(aK7).  Finally,  as  revealed 
in  the  technical  literature,  coal  mining 
operations  may  release  other  types  of 
water  poUutants  into  surface  waters 
(USEPA,  1976a.  pp.  51-80).  Therefore, 
Section  779.16(bX2)  (vli)  is  included  to 
enable  the  regulatory  autiiorlty  to  re- 
quire additional  water  quality  testing 
to  account  for  other  pollutants,  if  nec- 
essary. 

Several  commenters  objected  to  the 
economic  impacts  of  the  requirements 
of  proposed  Section  779.16,  although 
others  suggested  both  that  the  levels 
of  costs  would  not  be  excessive,  if  the 
provisions  were  reasonably  adminis- 
tered, and  that  the  conunenters  assert- 
ing high  costs  used  arbitary  assvmap- 
tlons.  Most  of  the  commenters  object- 
ing to  the  economic  impact  of  pro- 
posed Section  779.16  focused  on  the  re- 
quirements for  "one  water-year  of 
data."  As  explained  above,  that  has 
been  replaced  in  the  final  rule  to  allow 
for  a  much  lower  field  data  collection 
effort  on  a  naUonal  basis. 

To  the  extent  that  the  final  rules 
impose  significant  costs  on  the  indus- 
try, it  is  believed  that  they  are  both 
necessary  and  tolerable.  As  one  com- 
menter  showed,  much  of  the  data  re- 
quired can  be  obtained  well  below  esti- 
mates of  some  commenters.  through 
careful  selection  of  sampling  sites, 
equipment  and  methodologies.  More- 
over, for  those  persons  qualifying  as 
smaU  operators  under  30  CFR  Part 
795.  the  Government  will  bear  the 
costs  of  collecting  much,  if  not  all.  in- 
formation required  by  Section  779.16. 
In  addition,  under  Section  779.13.  any 
applicant  can  choose  to  utilize  Govern- 
ment resources  for  data  on  areas  out- 
side the  mine  plan  area. 

This,  in  combination  with  30  CFR 
Part  795.  should  drastically  reduce  the 
burden  to  the  small  Eastern/ Appala- 
chian operator,  since  the  permit  area 
for  small  mines  will  ordinarily  be  coex- 
tensive with  the  mine  plan  area.  Thus, 
applicants  which  fit  into  this  category 
can  utilize  30  CFR  Part  795  to  obtain 
data  for  the  mine  plan  area  and  gov- 
ernmental 'sources  under  SecUon 
779.13  for  other  portions  of  the  gener- 
al area.  While  some  costs  will  be  in- 
curred by  the  Industry  to  satisfy  the 
requirements  of  Section  779.16,  it  is 
believed  that  the  benefits  obtained 
will  outweigh  the  burdens  involved. 
(See,  H-R.  Report  No.  95-218.  95th 
Cong..  1st  Sess.  at  91.  113-114.  1977.) 


§  779.17    AhematiTC  water  supply  informa- 
tioB. 

Authority  for  this  Section  is  Sec- 
tions 102.  201,  603.  604.  607(b).  508(a), 
510.  515.  517.  and  717  of  the  Act.  This 
Section  requires  identification  of 
water  sourees  that  could  be  interfered 
with  by  proposed  surface  mining  activ- 
ities and  the  steps  the  applicant  will 
take  to  provide  alternative  water 
sources  to  those  affected.  Information 
under  this  Section  will  enable  the  reg- 
ulatory authority  to  make  the  assess- 
ments required  by  Sections  507(bXll), 
508(aX13).  and  510(bX3)  of  the  Act 
and  to  determine  if  the  applicant  wHI 
comply  with  SecUon  717(b)  of  the  Act 
and  30  CFR  816.41  and  816.54. 

1.  Commenters  objected  to  the  scope 
of  the  proposed  rule,  which  required 
coverage  of  water  soiuYses  throughout 
the  mine  plan  and  adjacent  areas.  The 
Office  did  not  alter  this  in  the  final 
rules.  As  explained  in  the  Preamble  to 
Section  701.5,  surface  mining  activities 
can  have  a  wide-spread  impact  on  the 
hydrologic  balance,  extending  for  con- 
siderable distance  from  the  mine  site 
itself.  Moreover,  Sections  507(bKll). 
508(aX13).  and  510(bX3)  of  the  Act  re- 
quire scrutiny  of  the  proposed  oper- 
ation with  respect  to  its  impacts  on 
hydrology  throughout  the  general 
area. 

2.  A  commenter's  suggesUon  that 
the  phrase  "legitimate  use"  be  re- 
placed with  "beneficial  use"  was  re- 
jected, as  the  term  "legitimate"  is  de- 
rived directly  from  the  Act.  Another 
suggestion  that  SecUon  779.17  be 
qualified  to  provide  for  a  waiver  of  the 
requirements  when  there  Is  no  legiti- 
mate use  of  water  within  the  mine 
plan  or  adjacent  area,  was  rejected  as 
redundant.  The  Section  only  operates 
if  legitimate  uses  exist  or  are  likely  to 
exist  within  the  mine  plan  or  adjacent 
area  during  the  life  of  the  proposed 
operations. 

3.  The  proposed  rule  was  edited  to 
shorten  it  in  the  final  rule.  No  sub- 
stantive change  was  intended,  howev- 
er. 

§779.18    Climatoioglcal  data. 

This  SecUon  describes  specific  cllma- 
tologlcal  data  which,  at  the  request  of 
the  regulatory  authority,  must  be  sub- 
mitted as  part  of  the  environmental 
resources  Information  in  each  permit 
application.  The  authority  for  this 
Section  is  found  in  Sections  102.  201, 
501(b).  503(a).  507(bX12).  and 
508(aX5),  (9)  and  (10)  of  the  Act. 
These  data  may  be  needed  by  the  reg- 
ulatory authority,  in  evaluating 
whether  the  applicant  will  be  able  to 
comply  with  the  performance  stand- 
ards of  Subchapter  K. 

1.  A  commenter  suggested  that  the 
words  "when  requested  by  the  regula- 
tory authority"  be  deleted.  This  was 
rejected  because  SecUon  507(bXl2)  re- 
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quires  cUnuttolocical  data  only  "when 
requested  by  the  regulatory  authori- 
ty." To  demand  such  data  In  lieu  of 
dl^retionary  compliance  would  exceed 
the  Intent  of  the  Act. 

2.  Commenters  suggested  that  if  cli- 
matological  data  is  available  in  areas 
adjacent  to  the  proposed  mine  permit 
area  the  regulatory  authority  should 
accept  such  data.  It  is  not  the  inten- 
tiaa  of  these  regulations  to  levy  un- 
necessary burdens  upon  the  permit  ap- 
plicant. Should  appropriate  climato- 
loiical  dau  be  available  from  Federal, 
State  or  other  reliable  sources,  such 
data  may  be  used. 

S.  A  commenter  suggested  that  the 
area  for  which  climatological  data  is 
requested  be  changed  from  the  "mine 
plan  area"  to  the  "proposed  permit 
area."  Tlie  Office  considered  two  alter- 
natives, f^rst,  the  Office  considered 
whether  to  make  changes  recommend- 
ed bf  the  conunenter,  who  stated  such 
cfaaacee  would  parallel  the  legislative 
language  in  Sections  S07(bX9).  (11) 
and  (12)  and  515(bX10)  of  the  Act. 
These  Sections  address  permit  require- 
menta  and  environmental  performance 
standards  within  the  permit  area  and 
UHiciated  on  or  offsiCe  or  adjacent 
areas.  The  second  option  was  to  make 
no  change  in  the  proposed  [>ermanent 
language.  Section  507(bX12)  of  the  Act 
requires  that  climatological  factors  pe- 
culiar to  the  locality  of  the  land  to  be 
affected  may  be  requested  by  the  reg- 
ulatory authority. 

No  change  in  the  proposed  langiiage 
was  made  for  several  reasons.  First,  by 
definition,  permit  area  is  but  a  portion 
of  the  mine  plan  area  and  to  request 
data  relative  to  the  permit  area  would 
require  individual  monitoring  at  each 
site;  this  belag  contrary  to  the  previ- 
ous decisloo  that  daU  available  from 
adjacent  areas  may  be  utilized  in  the 
permit  appUcatioo.  Second,  the  au- 
thorities cited  in  the  first  alternative 
refer  primarily  to  hydrology  require- 
ments. Because  of  the  nature  of  clima- 
tologic  factors  and  their  impact  on  the 
various  performance  regulations  in- 
cluding hydrology  and  fugitive  dust 
control,  a  broader  area  of  influence 
must  be  considered. 

4.  Comments  suggested  that  Section 
779.18(c)  be  rewritten  to  comply  with 
Section  507(bK12)  of  the  Act.  The 
Office  accepted  the  suggestion  to 
Insert  the  word  "ranges"  following 
"seasonal  temperature"  to  comply 
with  the  intent  of  the  Act.  DaU  per- 
taining to  and  describing  seasonal  tem- 
perature ranges  will  provide  adequate 
information  in  moat  altuations  to 
evaluate  the  rHnwtolo«teal  factors 
which  have  a  bearing  on  the  perform- 
ance standards  of  Subchapter  K. 

i-  Several  commenters  questioned 
the  authority  of  the  Office  to  expand 
the  climatological  data  requirements 
to   include   "total  suspended   partlcu- 
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lates"  when  these  data  were  not  spe- 
cifically requested  by  Section 
507(bX12)  of  the  Act.  The  Office  has 
decided  to  delete  this  mandatory 
aspect  of  the  regulations.  Section 
779.18  of  the  regulations  is  intended  to 
Implement  Section  507(b)(12)  of  the 
Act  which  provides  that  the  regula- 
tory authority  may  request  the  appli- 
cant to  submit  documentation  on  the 
average  seasonal  precipitation,  the 
average  direction  and  velocity  of  pre- 
vailing uinds.  and  the  seasonal  tem- 
perature ranges.  Information  regard- 
ing total  suspended  partlcxilate  levels 
may  be  required  under  Section  780.15. 

S  m.l9    Vcgetatioa  Infomatian. 

Authority  for  this  Section  Is  Sec- 
tions 102.  201,  501(b).  503.  504. 
508(aX2KB)  and  (C).  508(aK3).  (4)  and 
(5).  SlOCbXS)  and  S15(bX19)  of  the 
Act.  This  Section  of  the  regulations 
will  require  that  the  applicant  submit, 
if  required  by  the  regulatory  authori- 
ty, a  map  or  aerial  photograph  delin- 
eating vegetative  types  in  the  pro- 
posed permit  area,  reference  areas 
when  applicable  and  certain  adjacent 
areas.  These  requirements  are  consist- 
ent with  SecUans  816.111-818.117. 

The  regulatory  autboilty  may  re- 
quire maps  or  aerial  photographs  and 
narrative  descriptions  of  the  existing 
vegetation  in  the  permit  application 
for  the  following  reasons: 

(i)  To  assist  In  evaluation  of  the  nat- 
ural vegetative  capability  of  the  site 
and  to  determine  if  the  operations  will 
be  conducted  in  accordance  with  Sec- 
tions 816.45-816.46.  816.67.  816.111- 
816.117.  and  816.133  of  Subchapter  K. 

(11)    To   characterize   quantitatively 
the  vegetation  in  the  reference  area 
and  permit  area,  for  eetabUshing  com 
parabllity  of  the  permit  area; 

(Ui)  To  identify  those  species  of 
vegetation  that  may  contribute  to  im- 
portant postmining  land-use  values  of 
the  permit  area,  by  serving  as  seed 
sources  for  revegetating  the  land  or  as 
important  habitats  for  fish  and  wild- 
life: 

(iv)  To  help  in  evaliiatlng  the  pres 
ent  and  potential  z^rtxluctivity  of  the 
site,  which  must  be  descritied  in  the 
application  under  Sections  508  (aX2) 
and  (aX4)  and  515<bK2)  of  the  Act: 
and 

(V)  To  establish  premining  site  con- 
ditions for  wildlife  and  fish  habiUto. 

Technical  literature  used  in  the  for- 
mulatlao  of  this  Section  was  as  fol 
lows. 

i.  Anclatr.  A.  N..  and  CDttmm.  Grant  H.. 
1971.  Djiiamlcs  of  bUca  cherrr  ( prunes  aer- 
oUna  EMir.)  tn  aouthern  Wisconsin  oali 
forest.  Eeol.  Monocx.  41(31:15^177. 

3.  Artier.  R-  J^  1V7X  F^tor  anal>rxU  of 
ecosystem  componmts  for  the  barrow  Inten- 
sive die.  irro.  In  Biome  Symposium.  UA 
Tundrs  Biome.  nt  pp. 


3.  Benton.  A.  H.  and  Werner,  W.  IL.  196S. 
Manual  of  field  blolon'  and  ecology.  4tb 
Edition.  Burteffi  Pub.  Co..  Minneapolis. 

4.  Bluings.  W.  D.  and  Nooney.  H.  A..  1968. 
Ecology  of  arctic  and  alpine  plants.  BioL 
Rev.  43481  MO. 

5.  Braun.  E.  L..  1050.  Deciduous  forest  of 
eastern  North  America.  Blaktston  Co.. 
Philadelphia. 

«.  Carter.  V.  A.,  and  others.  1977.  Wetland 
ctaaalfication  and  mapping  tn  western  Ten- 
nnwpp.  Proceedings  of  2nd  Annual  William 
T.  Pecora  Memorial  STPOsium.  Oct.  2»-29. 
1976.  Sloujt  Palls.  8.  Dak^  pp.  313-234. 

7.  Carter.  Virginia,  and  Burbank.  J.  H., 
1978.  Wetland  claasiilcatloo  system  for  the 
Tennessee  Valley  Region.  TVA  Tech.  Note. 
B-24  PPWD.  Morris.  Tn.  (In  press). 

8.  CTowardtn.  and  others.  1977.  Classtfica- 
tion  of  weUand  and  deep  water  habitats  of 
ttM  ITnited  States.  An  operational  draft. 
Pish  and  WildUfe  Service.  Depl.  of  Interior. 

9.  Curtis.  J.  T..  19»».  The  vegetatton  of 
Wisconsin,  an  ordination  of  plant  communi- 
ties. Unlv.  of  Wisconsin  Press.  Madison.  657 
pp. 

18.  Daubenmlre.  R.  P..  1968.  Plant  commu- 
nities, a  textt>ooic  of  plant  synecotogy. 
Harper  axMl  Row.  New  York.  300  pp. 

11  Dauljenmlre.  R.  P  and  Daubenmlre.  J. 
B..  l»6a.  Porrsi  irKetaUon  of  eastern  Wash- 
Incton  and  northern  Idaho.  Washtnrton  Ag- 
ricultural Experiment  Station  Ttx^hnlcal 
Bulletin  60.  104  pp. 

12.  Daubenmlre.  R.  P,  1973.  Comparison 
of  approaches  to  the  mapping  of  forest  land 
for  intensive  management.  Forestry  Chron- 
icle. 49:17-91. 

IS.  Davis.  J.  A.  1977.  An  eoosystetn  dani- 
flcation  of  New  Yort  State  for  natural  re- 
sources management.  New  York  Pish  and 
(3ame  Journal.  34  No.  2.  pp.  129-143. 

14.  Deitschman.  O  H  .  1973  Mapping  of 
haMtat  types  throughout  a  national  forest. 
USDA  Porest  Service  Oeneral  Technical 
Report  INT-11.  14  pp. 

15.  Ooff.  P.  O  .  1967.  Methods  used  tn 
field  investigations  of  vegetation  aiKl  wofls, 
in  Milfred,  C.  J.  ar>d  others.  Soil  resources 
and  forest  ecology  of  Menominee  County. 
Wisconsin.  tJnlv  of  WlsconsUi  Oeologlcal 
and  Natural  Hhrtory  Survey  Bulletin  55.  pp. 
187-189. 

16.  Kuchler.  A.  W..  1964.  Potential  natural 
vegeUUon  at  the  coterminous  United 
SUtes.  (Map  and  Manual).  New  York.  Am. 
Oeographlr  Society.  116  pp. 

17  Kuchler,  A  W..  1967  VegeUtlon  map- 
ping. New  York.  Ronald  Prrss  Co  ,  472  pp. 

Ig  Pflater,  R  D.,  and  other*.  1977.  Porest 
haMtat  types  of  Montana.  TTSDA  Porest 
Senrtee  General  Technical  Report  No  n»T- 
34.  174  pp 

19.  Radford.  A.  C.  1977.  Natural  area  and 
diversity  classification  system:  A  standard- 
ised scheme  for  basic  Inventory  of  species 
community  and  habitat  dtvstaity.  Univ.  of 
N.  Carolina  Student  Stores,  Chapel  HUl.TO 
pp 

SO.  Society  of  AmerVmn  Poresters,  1964. 
Porest  cover  types  of  North  America, 
Report  of  Committee  on  Porest  Types.  Be- 
thesda.  67  pp, 

21.  Wharton,  C.  H..  1978.  Natural  environ- 
ment of  Georgia.  Oeorgia  Dept.  of  Natural 
Resources.  227  pp 

22.  WIelgoIaskl.  P  E..  1972.  VegeUUon 
types  and  plant  blomass  in  timdra,  Arct. 
Alp.  Research  4  289  306. 

23.  Zedler  P.  H.,  and  Ooff.  P.  O..  1973. 
Size-association   analysis  of   forest   sucoes- 


sional   trend   In  Wisconsin,   Ecol.   Monogr. 
43:(1).  pp.  77-94. 

Vegetation  maps,  if  required,  should 
be  of  a  scale  of  1:24,000  or  larger,  and 
aerial  photographs  should  be  a  compa- 
rable scale.  Mapping  units  should  be 
chosen  to  delineate  homogeneous 
vegetative  areas,  but  units  should  be 
field  checked  for  accuracy  before 
being  submitted  with  the  application. 

Quantitative  vegetation  sampling,  on 
the  ground,  Ls  useful  in  establishing 
species  frequency,  density  and  produc- 
tivity for  vegetation  map  imlts 
(Kuchler,  1964,  p.  375).  Quantitative 
sampling  techniques  differ  from  ran- 
geland  to  forest  to  tvmdra  (Kuchler. 
1967.  chapters  29  and  30).  The  follow- 
ing references  from  the  foregoing  list 
are  believed  to  be  most  useful  In  de- 
scribing quantitative  techniques:  Niun- 
bcrs  1-5.  7.  9.  12.  14,  18-17,  19-24. 

1.  A  (x>mmenter  suggested  that  this 
Section  be  deleted  on  the  grounds  that 
the  Information  requested  would  be 
provided  under  Section  779.22.  The  in- 
formation to  be  provided  under  Sec- 
tion 779.22  pertains  to  the  land  uses 
and  use  capabilities  of  the  proposed 
permit  area.  The  Information  required 
by  Section  779.19  Is  more  detailed  in- 
formation relating  to  species  diversity 
and  groimd  (^ovcr  and  will  be  needed 
by  the  regulatory  authority  to  deter- 
mine the  ability  of  the  operator  to  re- 
vegetate  the  area.  Information  pro- 
vided under  Section  779.19  is  likely  to 
be  helpful  In  completing  the  analysis 
required  by  Section  779.22  and  should 
be  used  accordingly.  Since  the  Infor- 
mation of  the  two  Sections  Is  Intended 
to  be  complementary  and  not  duplica- 
tive, this  Section  has  been  retained. 

2.  Some  commenters  contended  that 
landownership  and  control  of  the  ref- 
erence area  would  be  a  problem.  In 
recognition  of  the  difficulties  that 
may  result  from  requiring  use  of  a  ref- 
erence area,  the  Office  has  developed 
the  regulations  to  provide  for  the  use 
of  reference  areas  or.  when  approved 
by  the  regulatory  authority,  for  the 
use  of  other  technical  guidance  proce- 
dures to  measure  and  determine  suc- 
cess of  revegetation.  Thtis  the  Infor- 
mation required  by  this  Section  will 
relate  directly  to  the  method  of  meas- 
uring revegetation  proposed  by  the  op- 
erator and  approved  by  the  regulatory 
authority. 

3.  Numerous  commenters  suggested 
that  this  Section  make  reference  to 
Section  816.116(d).  which  exempts  op- 
erations of  40  acres  or  leas  from  using 
reference  areas.  This  Section  and  Sec- 
tion 816.116  have,  as  a  result  of  this 
commenter's  suggestion,  been  rewrit- 
ten and  reference  areas  are  now  one  of 
the  options  that  may  be  approved  by 
the  regulatory  authority  for  use  in  de- 
termining success  of  revegetation  au- 
thority for  uae  In  determining  success 
of  revegetation. 
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4.  Several  commenters  argued  that 
second-  and  third-growth  hardwood 
forests,  such  as  those  In  Appalachia. 
do  not  provide  adequate  grotmd  cover 
to  control  erosion  and  that  reference 
areas  should  therefore  not  be  re- 
quired. They  further  contended  that 
these  slow-growing  species  do  not  have 
growth  rates  to  provide  quick  ground 
cover  which  will  prevent  erosion  while 
the  new  seedlings  are  maturing,  and 
that  grasses  or  other  quick-cover 
plants  must  be  established  to  stabilize 
the  area  while  plant  succession  occurs 
and  the  area  is  stabilized  by  the  post- 
mining  vegetation.  As  disciissed  In  pre- 
vious paragraphs,  the  reference  area 
requirements  have  been  modified. 
Also,  Sections  816.116  and  816.117  set 
forth  minimum  groimd  cover  and 
seedling  number  requirements  that 
are  Intended  to  minimize  erosion. 

5.  A  commenter  suggested  that 
aerial  photos  as  well  as  maps  have 
utnity  when  delineating  vegetative 
communities.  It  was  contended  that 
the  use  of  aerial  photos  should  be  pro- 
vided for  in  the  regulations.  In  recog- 
nitlcHi  of  the  utility  of  aerial  photos, 
the  regulations  have  been  changed  to 
provide  for  the  use  of  a  map  or  aerial 
photos  when  required  by  the  regula- 
tory airthorlty. 

6.  Commenters  suggested  that  a 
vegetative  map  should  always  be  re- 
quired. Since  the  most  effective  means 
of  describing  the  vegetative  cover  and 
the  adequacy  of  the  Information, 
whether  by  a  map,  aerial  photo  or  nar- 
rative description,  must  be  determined 
on  a  case-by-case  basis,  the  Office  de- 
cided that  the  regulatory  authority 
needs  the  option  to  determine  what 
descriptive  materials  are  necessary  to 
describe  adequately  the  vegetation  of 
the  area  to  be  disturbed. 

7.  Several  commenters  contended 
that  this  section  should  require  infor- 
mation on  vegetative  cover,  density 
and  species  diversity.  The  regulations 
require  vegetative  cover  and  productiv- 
ity, as  related  to  revegetation  success, 
as  well  as  the  option  of  requiring  a 
narrative  description  of  the  vegetative 
commimitles.  Thus,  the  regulatory  au- 
thority can  require  Information  rela- 
tive to  density  and  diversity.  This  in- 
formation may  not  be  essential  to  the 
permit  review  In  some  cases,  so  the 
Office  has  decided  to  leave  the  degree 
of  detail  to  the  discretion  of  the  regu- 
latory authority. 

8.  Commenters  suggested  that  vege- 
tation data  on  the  adjacent  area  would 
not  be  necessary  in  the  permit  applica- 
tion because  the  land  is  to  be  restored 
to  the  premining  condition,  and  conse- 
quently the  adjacent  area  would  not 
be  affected.  Since  the  regulatory  au- 
thority will  be  required  to  make  an  in- 
formed decision  on  wildlife  habitat  as 
well  as  on  any  threatened  and  endan- 
gered species  or  their  habitat,  the  re- 
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quirement  for  vegetation  data  for  ad- 
jacent areas  is  retained. 

9.  Commenters  suggested  that  refer- 
ence areas  should  be  denuded  and 
then  revegetated  using  the  same  spe- 
cies called  for  in  the  mining  plan. 
They  contended  that  denuding  would 
demonstrate  the  ability  of  the  site  to 
revegetate  and  would  be  a  good  stand- 
ard to  use  in  measuring  success.  Since 
denuding  the  area  would  not  illustrate 
ground  cover  equal  to  or  better  than 
that  which  would  occtir  on  a  nondis- 
turbed  area  and  because  denuding 
would  expose  additional  acreage  to 
wind  and  water  erosion,  the  suggestion 
has  not  been  accepted. 

}  779.20    Flsli  and  wildlife  retourcet  infor- 
mation. 

Authority  for  this  Section  Is  found 
in  Sections  102.  501(b).  503.  506, 
507{bXll),  508(a),  510(b)  and  515(b)  of 
the  Act,  the  Endangered  Species  Act 
(ESA)  and  regulations  of  the  UJS.  Pish 
and  Wildlife  Service  adopted  imder 
the  ESA.  and  the  Pish  and  Wildlife 
Coordination  Act. 

Under  Section  779.20(a),  each  permit 
application  must  Include  a  study  of 
fish  and  wildlife  and  their  habitats 
within  the  mine  plan  area  and  the  ad- 
jacent areas  where  effects  on  such  re- 
sources may  reasonably  be  expected  to 
occur.  The  area  to  be  studied  will,  at  a 
minimum,  be  the  area  to  be  covered  by 
the  mine  plan,  and  may  extend 
beyond  the  mine  plan  area  to  adjacent 
areas  In  which  fish  and  wildlife  and 
their  habitats  may  be  affected  by  the 
mining  operation. 

Under  Section  779.20(b),  permit  ap- 
plicants must  contact  the  regulatory 
authority  prior  to  Initiating  studies. 
The  regulatory  authority,  In  consulta- 
tion with  appropriate  fish  and  wildlife 
agencies,  will  determine  the  scope  of 
studies. 

The  regulatory  authority  will  make 
the  determinations  of  the  areas  of 
study  and  the  required  detail  of  study 
in  accordance  with  the  procedures  in 
Section  779.20(c).  This  Section  re- 
quires that  all  such  determinations  be 
based  on  the  availability  of  three 
sources  of  information  which  include 
existing  fish  and  wildlife  resource  pub- 
lications, and  written  recommenda- 
tions from  State  or  Federal  agencies 
having  responsibilities  for  fish,  wild- 
life, or  habitats  which  may  be  affected 
by  the  mining  operation. 

The  studies  required  by  this  Section 
will  enable  the  regulatory  authority  to 
determine  whether  the  applicant  will 
be  able  to  comply  with  Section  816.97 
of  the  performance  standards.  All 
permit  applicants  must  comply  with 
this  Section. 

Numerous  comments  were  received 
on  this  Section  of  the  proposed  regula- 
tions. Commenters'  recommendations 
are  disctissed  as  alternatives  in  the 
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context  of  the  major  issues  identified, 
and  final  regiilatlons.  The  following 
Issues  were  raised  by  commenters. 

1.  Commenters  addressed  whether 
fish  and  wildlife  studies  au-e  necessary 
or  appropriate  to  Implement  provi- 
sions of  the  Act.  Numerous  com- 
menters addressing  this  issue  support- 
ed the  need  for  studies  of  fish  and 
wildlife.  Other  commenters  recom- 
mended the  following  alternatives. 

(a)  Commenters  suggested  that  stud- 
ies of  fish,  wildlife,  and  their  habitats 
are  not  appropriate,  unless  harm  to 
fish  and  wildlife  or  their  habitats  has 
been  identified  by  the  regulatory  au- 
thority. Commenters  added  that  re- 
quirements of  Section  515(bK24)  do 
not  apply  unless. adverse  effects  have 
been  identified,  and  recommended 
that  permit  application  requirements 
of  Section  779.20  apply  only  if  request- 
ed by  the  regulatory  authority.  Other 
commenters  recommended  deletion  of 
Section  779.20  from  the  regulations 
stating  that  such  studies  are  not  spe- 
cifically required  by  the  Act. 

Commenters  stated  that  mining  will 
be  conducted  under  permits  as  pro- 
vided by  the  Act;  therefore,  studies  are 
inappropriate  outside  the  permit  area. 
These  commenters  recommended  that 
Section  779.20  be  changed  to  confine 
the  area  of  study  to  the  permit  area 
rather  than  the  mine  plan  area  and 
adjacent  areas  in  which  wildlife  may 
be  affected. 

(b)  The  Office  has  determined  that 
the  regulatory  authority  must  have 
the  results  of  the  study  to  determine 
the  potential  adverse  effects  of  mining 
on  fish  and  wildlife.  The  requirements 
of  Section  780.16  are  necessary  to 
meet  Section  515(bK24)  of  the  Act 
which  requires  the  use  of  "best  tech- 
nology currently  available"  to  mini- 
mize the  adverse  effects  of  mining  on 
fish,  wildlife,  and  related  environmen- 
tal values  and  to  enhance  such  re- 
sources where  practicable.  Further, 
the  Endangered  Species  Act  precludes 
actions  adversely  affecting  critical 
habitats  of  threatened  or  endangered 
species.  Compliance  with  these  re- 
quirements cannot  be  evaluated  with- 
out the  information  required  in  this 
Section  of  the  regulations.  The  study 
may  consist  of  the  compilation  of  ex- 
isting information,  as  well  as  site-spe- 
cific information  provided  by  the  ap- 
plicant. 

The  regulatory  authority  will  then 
determine,  with  appropriate  guidance 
of  wildlife  agencies,  what  additional 
new  information  will  be  needed  to  un- 
derstand fully  the  type  and  degree  of 
adverse  effects  which  may  be  antici- 
pated. The  study,  therefore.  Is  the 
basic  means  by  which  potential  ad- 
verse effects  are  determined. 

(c)  The  Office  has  determined  that, 
although  the  application  is  for  the 
permit  area,  effects  on  fish,  wildlife,  or 
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related  environmental  values  will  not 
be  confined  necessarily  to  that  area. 
This  is  especially  true  when  fish  or 
wildlife  utilize  the  permit  area  or  the 
mine  plan  area  as  part  of  their  total 
ha^>ltats. 

When  a  wildlife  habitat  component, 
such  as  a  water,  food,  or  cover  Is  re- 
duced or  destroyed,  the  utility  of  the 
entire  habitat  is  limited  or  destroyed 
depending  on  the  availability  of  such 
components  elsewhere  in  the  habitat. 
For  example.  If  the  only  available 
water  source  for  a  wildlife  population 
occurs  In  a  permit  area  and  this  water 
source  is  destroyed  or  impaired  by 
mining,  the  entire  habitat  becomes  un- 
usable, because  available  water  would 
be  reduced  or  eliminated.  (Odum, 
1971,  Fundamentals  of  Ecology,  pp. 
117-125;  Moore  and  Mills.  1977.  An  en- 
vironmental guide  to  western  stirface 
mining.  Part  II,  pp.  Ill  104-133.) 

Moreover,  disturbances  of  the 
permit  area  may  displace  fish  and 
wildlife  into  surrounding  areas,  thus 
Increasing  population  densities  in 
those  areas.  A  given  area  of  habitat 
will  support  only  a  given  number  of 
most  kinds  of  animals.  When  animal 
populations  are  already  hjgh.  this 
over-population  resulting  from  dis- 
placement of  wildlife  from  mine  sites 
could  cause  Increased  density-depend- 
ent mortality  through  specific  or 
Inter-speciflc  competition.  Such  densi- 
ty-dependent mortality  Is  likely,  espe- 
cially in  cases  of  highly  territorial 
wildlife  species.  (Odum.  1971,  pp.  195- 
202.  209-211.) 

In  addition,  off  site  Impacts  such  as 
water  quality  degradation,  and  erosion 
may  affect  fish  population  outside  the 
permit  area  and  mine  plan  area. 
(Moore  and  Mills.  III-I09-139.)  The 
Act  mandates  that  such  effects  on 
fish,  wildlife,  and  their  habitats  be 
minimized  regardless  of  where  such  ef- 
fects may  occur. 

Such  Information  may  t>e  necessary 
for  the  mine  plan,  as  well  as  the 
permit  area,  and  may  be  usable  for 
subsequent  permit  applications  for  the 
operation,  thus  reducing  study  needs 
for  future  permits.  For  further  discus- 
sion of  this  question  in  the  context  of 
the  definitions  of  mine  plan  area, 
permit  area,  and  adjacent  area,  see  the 
preamble  discussion  for  Section  701.5. 

2.  Commenters  stated  that  reclaim- 
ing land  to  other  uses  would  be  incom- 
patible with  fish  and  wildlife  use. 
Therefore,  studies  on  land  designated 
for  uses  other  than  fish  and  wildlife 
would  be  non-productive.  According  to 
commenters.  the  requirements  of  Sec- 
tion 779.20  should  be  restricted  only  to 
those  operations  where  the  postmin- 
Ing  land  use  will  be  fish  and  wildlife. 

The  Office  has  concluded  that  Sec- 
tion 515<bK24)  of  the  Act  requires  the 
minimization  of  adverse  effects  from 
all  surface  coal  mining  and  reclama- 


tion operations.  This  performance 
standard  is  mandated  regardless  of 
postmining  land  uses.  The  Act  also  re- 
quires that  postmining  land  uses 
employ  best  technology  to  minimize 
adverse  effects  and  enhance  wildlife 
where  practicable.  Adverse  effects  of 
Incompatible  land  uses  may  be  expect- 
ed to  be  greater  than  the  uses  which 
are  compatible  with  wildlife.  The  rec- 
ommendation made  by  commenters 
would  relieve  operators  from  minimi- 
zation of  adverse  effects  of  Incompati- 
ble land  uses.  However,  the  Office 
finds  that  this  argxmient  does  have 
some  merit  and  has  attempted  to  ac- 
commodate It  to  some  extent.  Exemp- 
tion from  studies  cannot  be  granted 
for  the  reasons  already  stated  atx)ve. 
However,  the  performance  standards 
make  allowances  for  the  regulatory 
authority  to  exempt  certain  enhance- 
ment practices  for  wildlife  where  post- 
mining  land  uses  are  Incompatible 
with  wildlife  (Section  816.97(dKll)). 

3.  Commenters  addressed  the  degree 
of  detail  required  for  studies  pursuant 
to  Section  779.20.  Conunenters  stated 
that  fish  and  wildlife  numbers  and  be- 
havior are  very  difficult  to  study,  and 
are  not  affected  directly  from  mining. 
as  much  as  they  are  Indirectly 
through  disturbance  of  their  habitats. 
Therefore,  requirements  of  Section 
779.20  should  emphasize  studies  of 
habitats,  rather  than  populations  of 
fish  and  wUdllfe. 

Commenters  also  recommended  that 
Section  779.20  include  study  of  lesser 
forms  of  invertebrates  as  well  as 
higher  animals.  The  commenters  state 
that  such  leaser  forms  are  important 
to  food  chains  and  ecosystems  balance. 

The  Office  agrees  that  study  of 
habitats  Is  very  important  to  minimi- 
zation of  effects  resulting  from  habi- 
tat dlsturtMUice  and  has  modified  Sec- 
tion 780.16  of  the  reclamation  plan 
rules,  to  include  fish,  wildlife  and  their 
habitats.  Studies  of  populations  may 
be  required  only  for  species  of  fish  and 
wildlife  identified  pursuant  to  Section 
780.16(c).  Food  chains,  including  lesser 
forms  of  life,  are  often  very  important 
parts  of  habitats.  (Odum.  1971.  pp. 
369-375.)  The  addition  of  the  term 
"hablUt"  In  Section  779.20(a)  extends 
the  requirements  to  all  animals  or 
habitat  components  Important  to  the 
well-being  of  fish  and  wildlife,  includ- 
ing lower  forms  important  In  food 
chains.  Therefore,  further  change  in 
the  wording  of  Section  .779.20  to  em- 
phasize study  of  lower  forms  Is  not 
necessary.  The  consultation  process 
should  identify  and  require  studies  of 
those  lesser  forms  which  are  threat- 
ened or  endangered,  or  are  considered 
essential  to  support  other  higher 
forms  of  special  interest  species  identi- 
fied in  Section  780.16(c). 

4.  Commenters  stated  that  appli- 
cants cannot  conduct  fe  Office  has  de- 


termined that  there  Is  no  authority  in 
the  Act  to  waive  requirements  of  Sec- 
tion 779.20  on  the  basis  of  land  owner- 
ship or  control.  It  Is  incumbent  on  the 
operator  to  comply  with  the  minimum 
requirements  of  the  Act  and  to  do  all 
things  necessary  to  assure  his  ability 
to  comply.  This  includes  obtaining 
access  needed  to  comply  with  requlre- 
menU  of  Section  515<b)  (24)  of  the 
Act. 

5.  Commenters  recommended  that 
Section  779.20  require  that  studies 
only  Include  available  published  Infor- 
mation. Commenters'  rationale  for 
this  recommendation  Is  that  It  Is  too 
costly  to  collect  new  information. 
However,  no  Information  concerning 
specific  costs  of  studies  was  supplied 
by  the  commenters.  Other  com- 
menters recommended  that  Section 
779.20  provide  for  waiver  of  studies 
when  existing  Information  Is  adequate. 
Still  other  commenters  recommended 
that  Section  779.20  be  revised  to  re- 
quire studies  to  Include  data  other 
than  that  available  only  from  second- 
ary sources.  Specifically,  new  site-spe- 
cific data  should  be  required. 

The  Office  agrees  that  a  minimum 
amount  of  site-specific  information 
almost  Invariably  Is  required  to  deter- 
mine the  applicability  of  secondary  in- 
formation to  specific  sites.  As  stated  in 
the  preamble  for  Section  779.20  of  the 
proposed  regulations,  the  Office  has 
changed  the  wording  of  Section  779.20 
to  Indicate  In  Paragraph  (c)  that  site- 
specific  livformation  is  required  in 
each  permit  application.  However,  the 
Office  has  concluded  that  the  regula- 
tions as  written  provide  adequate  dis- 
cretion for  the  regulatory  authority  to 
determine  levels  of  detail  for  studies 
based  on  the  adequacy  of  existing  in- 
formation. 

Additionally,  although  site-specific 
information  is  required  by  Section 
779.20(c),  the  requirements  concerning 
the  area  and  detail  of  study  should 
ensure  that  most  applicable  Informa- 
tion, for  the  entire  area  in  which  fish 
and  wildlife  and  their  habitats  may  be 
affected,  will  be  collected  and  supplied 
with  the  Initial  permit  application. 
This  will  have  the  effect  of  reducing 
needs  for  studies  for  subsequent 
permit  applications  within  a  given 
mine  plan  arei^. 

6.  Commenters  questioned  the  allo- 
cation of  authority  for  determining 
the  level  of  detail  required  in  fish  and 
wildlife  studies.  Eight  different  recom- 
mendations were  made  by  the  com- 
menters. 

Commenters  recommended  that, 
since  State  wildlife  management  agen- 
cies have  the  necessary  expertise  to 
determine  "best  technology  currently 
available",  the  scope  of  the  study  con- 
ducted pursuant  to  Section  779.20 
should  be  determined  by  these  agen- 
cies. 
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Other  commenters  recommended 
that  because  State  wildlife  agencies 
often  do  not  have  authority  which  ex- 
tends to  species  not  cm  the  respective 
State  game  lists,  and  since  State  con- 
servation agencies  have  greater  capa- 
bility In  the  area  of  all  wildlife  species, 
then  the  level  of  detail  should  be  de- 
termined by  the  State  conser\'ation  or 
resource  agency. 

Other  commenters  stated  that  State 
agencies  do  not  have  responsibility  or 
authority  over  management  or  protec- 
tion of  migratory  species,  endangered 
species,  or  other  Federally-protected 
species  of  fish  and  wildlife.  Therefore, 
State  wildlife  agencies  and  Federal 
wildlife  agencies  should  determine  the 
scope  of  studies  for  si>ecles  within 
their  respective  areas  of  responsibility. 

Commenters  recommended  that 
State  wildlife  agencies  and  State  and 
Federal  land  management  aigencles 
should  determine  the  level  of  detail 
for  studies,  since  both  have  wildlife 
management  or  habitat  management 
responsibilities,  authorities,  and  exper- 
tise. 

Commenters  suggested  strengrthen- 
Ing  Section  779.20  by  providing  specif- 
ic minimum  study  requirements,  suffi- 
cient to  remove  all  discretion  of  the 
regulatory  authority.  These  com- 
menters stated  that  leaving  discretion 
to  regulatory  authorities  without 
minimum  standards  provided  In  the 
regulation  will  not  ensure  that  "best- 
techiuilogy  currently  available"  will  be 
used  as  required  In  the  Act. 

Commenters  recommended  that  the 
level  of  detail  be  determined  solely  by 
the  regiilatory  authority.  Commenters 
recommended  that  levels  of  detail  be 
determined  on  a  case-by-case  basis,  be- 
cause of  varying  species,  topography, 
climate,  and  other  factors  would 
create  such  diverse  circumstances  that 
one  set  of  study  guidelines  could  not 
be  made  to  apply.  Commenters  recom- 
mended that  Section  779.20  be  modi- 
fled  to  reduce  the  level  of  detail  re- 
quired in  wildlife  studies. 

The  final  regulations  provide,  in  Sec- 
tion 779.20(c),  that  State  wildlife  man- 
agement agencies  will  be  consulted  in 
the  process  of  determining  levels  of 
detail  of  studies,  and  that  Federal 
wildlife  agencies  be  consulted  with  re- 
spect to  their  specific  wildlife  protec- 
tion or  management  role.  Further. 
Section  779.20  provides  for  consulta- 
tion with  State  and  Federal  land  man- 
agement or  cor^servatlon  agencies 
when  habitats  administered  by  such 
agencies  may  be  affected  by  mining 
operations. 

The  Office  agrees  that  State  wildlife 
agencies  have  expertise  to  aid  the  reg- 
ulatory authority  in  determining  the 
scope  of  studies.  However,  in  some 
States,  the  State  wildlife  agency  does 
not  have  authority  to  manage  non- 
game  fish  or  wildlife  species.  If  such 
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authority  exists.  It  may  rest  with 
other  agencies  within  a  State  such  as  a 
State  conservation  agency.  Therefore, 
the  expertise  and  responsibilities  of 
other  agencies  which  may  have  broad 
authority  for  nongame  wildlife  species 
must  also  be  considered  in  the  deter- 
mination of  levels  of  details  for  wild- 
life studies. 

Further,  many  Federal  or  State 
agencies  manage  lands  which  contain 
Important  wildlife  habitats  which  may 
be  affected  by  mining.  Such  agencies 
Include  State  and  Federal  forest  man- 
agement agencies,  park  management 
agencies,  and  State  or  Federal  multi- 
ple-use land  management  agencies. 
Close  coordination  will  be  required  to 
ensure  that  best  technology  Is  utilized 
in  protection,  enhancement,  or  resto- 
ration of  such  habitats. 

The  final  regulation  allows  studies 
to  be  designed  on  a  case-by-case  basis 
for  each  mine  area.  The  discretion  of 
the  regulatory  authority  is  not.  howev- 
er, absolute,  in  that  detail  of  studies  Is 
required  to  be  in  accordance  with  writ- 
ten gxiidance  from  agencies  having  re- 
sponsibilities and  expertise  in  fish  and 
wildlife  matters.  It  Is  the  Intent  of  the 
regulations  that  guidance  obtained 
from  agencies  consulted  be  utilized  In 
the  determination  of  the  area  to  be 
studied  and  the  detail  with  which 
studies  are  conductecL  This  procedure 
should  provide  needed  flexibility  to 
^use  best  technology  to  protect  fish  and 
wildlife,  and  ensure  that  Information 
provided  by  the  consulted  wildlife  ex- 
perts may  be  utilized  to  minimize  ad- 
verse impacts  as  required  in  Section 
S15(b)(24)  of  the  Act. 

7.  Comments  were  received  which 
addressed  whether  certain  mining  op- 
erations or  activities  should  be  exempt 
from  Section  779.20.  Some  com- 
menters recommended  that  small 
mine  operations  be  exempt  from  the 
requirements  of  Section  779.20  be- 
cause of  high  cost.  No  cost  estimates 
were  given,  however. 

Other  commenters  recommended 
that  small  operations  should  be 
exempt  on  the  basis  of  area  disturbed, 
rather  than  tons  of  coal  mined,  since 
surface  acres  of  disturbance  more  di- 
rectly relates  to  effects  of  mining  on 
fish  and  wildlife.  Other  conunenters 
recommended  that  all  mining  oper- 
ations in  mining-intensive  areas  or 
areas  previously  disturbed  by  mining 
be  exempt  from  the  requirements  of 
Section  779.20. 

Other  commenters  recommended 
that  the  Office  provide  that  no  mining 
operation,  regardless  of  size,  be 
exempt  from  requirements  of  Section 
779.20.  These  comments  stated  that 
many  smaU  operations  have  signifi- 
cant effects  on  environmental  values, 
and  that  exemption  of  such  operations 
would  be  contrary  to  the  Act. 


KDftAL  KEOISTEt,  VOC  44.  NO.  50— TUESDAY,  MAICH  13,  1979 


FB>CRAl  tEOISTft.  VOC  44,  MO.  50-TUCSOAY,  MAKCH  13,  1»7» 


UMI 


15040 

The  Office  has  decided  Ihat  all  oper- 
ations must  comply  with  this  Section 
of  the  relations.  Many  mining  oper- 
ations may  be  classified  as  "small". 
Large  numbers  of  such  operations  dis- 
turb significant  c\imulative  areas  of 
land.  Further,  the  coat  of  fish  and 
wildlife  studies  necessary  for  permit 
applications  is  estimated  to  range 
from  less  than  one  additional  cent  to 
two  cents  per  ton  of  coal  mined,  for 
any  alternative  for  which  costs  were 
analyzed,  according  to  the  Office's 
Regulatory  Analysis.  Based  upon  this 
auialysls  and  the  requirements  of  the 
Act.  the  Office  has  decided  that  all  op- 
erations, regardless  of  size,  must 
comply  with  Section  779.20. 

The  Office  believes  that  where  wild- 
life use  has  changed  as  a  result  of  in- 
tensive mining  or  previous  disturbance 
of  habitat,  practicability  for  enhance- 
ment, pursuant  to  Section  515(bK24) 
may  be  very  high.  Restoration  In  areas 
which  have  l)een  significantly  dis- 
turbed by  past  mining  is  an  important 
aspect  of  the  Act  as  evidenced  in  Title 
IV.  Exemption  of  areas  from  the  re- 
quirements of  Section  779.20,  solely  on 
the  basis  that  Intensive  mining  has  oc- 
curred in  the  past  or  a  given  tract  of 
land  was  previously  disturbed  by 
mining,  would  not  be  In  compliance 
with  requirements  of  Section 
515(bK24),  and  no  authority  can  be 
found  in  the  Act  to  provide  such  ex- 
emptions. Therefore,  the  final  regula- 
tions provide  no  exemptions  from  the 
requirement  to  perform  studies  of  fish 
and  wildlife  and  their  habitats. 

§  779.21     Soil  resources  information. 

Authority  for  this  Section  Is  found 
sections  102,  201(c),  501(b),  503(a),  504. 
507(b)(9)  and  (11),  508(a),  510(b),  and 
515(b)  of  the  Act.  This  Section  re- 
quires that  permit  applications  con- 
tain descriptions  of  the  soil  resources 
of  the  mine  plan  area,  through  a  soil 
survey,  to  enable  the  regulatory  au- 
thority to  make  determinations  under 
Sections  515(bK2).  (4),  (5)  and  (6)  of 
the  Act.  Also,  the  applicant  must 
submit  results  of  analysis,  trials  and 
tests  required  by  the  regulatory  au- 
thority, where  the  applicant  is  propos- 
ing to  use  selected  overburden  materi- 
als instead  of,  or  as  a  supplement  to. 
topsoil  in  the  proposed  reclamation 
process.  This  information  is  necessary 
to  enable  the  regulatory  authority  to 
determine  if  the  applicant  can  comply 
with  the  performance  standards  of 
Sections  816.25.  816.111-816  117  and 
816.133  of  Subchapter  K. 

The  requirements  of  Sections  779.21 
and  779.26  of  the  proposed  regulations 
were  combined  into  Section  779.21, 
and  Section  779.26  was  deleted.  The 
two  Sections  related  specifically  to  the 
topsoil-removal  requirements  of  Sec- 
tion 816.22  and  the  revegetatlon  re- 
quirements     of      Sections      816.111- 
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816.117.  By  combining  the  Sections. 
OSM  intends  to  clarify  that  relation- 
ship. The  requirements  of  the  pro- 
posed Section  779.21  are  now  in  Sec- 
tion 779.21(b).  Also.  additional 
changes  in  this  section  resulted  from 
the  Office's  consideration  of  changes 
proposed  by  commenters. 

Several  commenters  argued  that  a 
soil  map  is  only  a  visual  depiction  of  a 
soil  survey.  Some  stated  that  coopera- 
tive surveys  and  associated  maps 
should  provide  adequate  soil- resource 
Information,  while  others  contended 
that  requiring  a  soil  map  exceeds  the 
authority  of  the  Act  except  when 
prime  farmlauid  is  present.  Other  com- 
ments suggested  that  soil  information 
requirements  should  be  limited  to  the 
information  in  the  applicant's  posses- 
sion or  in  published  reports. 

The  Office  concurs  that  a  soil  map 
does  not  contain  adequate  narrative 
on  which  the  regulatory  authority  can 
base  a  decision,  and  that  a  soil  survey 
composed  of  a  map  and  supporting 
soil-resource  descriptions  contain  ade- 
quate Information  upon  which  capabil- 
ity and  potential  productivity  can  be 
reliably  predicted. 

Since  commenters  were  not  able  to 
suggest  a  way  by  which  the  require- 
ments for  a  discussion  of  the  charac- 
teristics of  a  mine  plan  area,  required 
by  Section  508(a)(3)  of  the  Act.  could 
be  satisfied  by  an  applicant  If  soil- 
survey  Information  was  not  provided, 
the  Office  has  determined  that  the  ap- 
plicant should  provide  adequate  soil- 
survey  Information,  to  Include  soil 
identifications,  soil  descriptions  and 
present  and  potential  productivity  of 
existing  soils,  on  which  the  regulatory 
authority  can  make  a  determination  of 
the  adequacy  of  the  reclamation  plan. 
Further,  the  comments  suggesting 
that  soil-information  requirements  be 
limited  to  Information  in  the  appli- 
cant's possession  or  In  published  re- 
ports have  been  rejected  because  this 
information  can  be  obtained  by  quali- 
fied persoiuiel  using  standard  soil- 
survey  procedures  and  Is  to  be  used  as 
the  basis  for  determining  productivity. 
As  explained  in  the  preamble  discus- 
sion of  the  definition  for  "soil  survey" 
In  Section  701.5,  it  is  intended  that 
soils  Information  be  obtained  In  ac- 
cordance with  the  procedures  of  the 
National  Cooperative  Soil  Survey. 

Commenters  suggested  the  regula- 
tions require  that  the  soil  map  be  pre- 
pared by  a  qualified  professional  soil 
scientist.  The  commenters  contended 
that  soil  maps  will  not  be  meaningful 
unless  prepared  by  competent  people. 
The  Office  feels  the  current  require- 
ment that  map  units  be  prepared  ac- 
cording to  the  standards  of  the  Na- 
tional Cooperative  Soil  Survey  is  ade- 
quate to  assure  conformity  to  estab- 
lished standards  so  that  maps  can  be 
readily  Interpreted  and  are  reliable. 


9  779.22    Land  use  information. 

Statutory  authority  for  this  section 
Is  found  In  Sections  102.  201(c).  501(b). 
507(b)  (14),  508(a)  (2),  through  (5),  (8). 
(10).  (13)  and  (14),  510(b)  (2)  and  (10) 
of  the  Act.  The  following  technical  lit- 
erature was  used  In  developing  this 
section: 

1.  Toth.  R..  Criteria  In  Land  Plan- 
ning and  Design,  Landscape  Architec- 
ture, 62(1),  1971. 

2.  Moore,  G.T.,  Emerging  Methods 
in  Enviroiimental  Design  and  Plan- 
ning. MIT  Press,  Cambridge,  Mass. 
1970. 

3.  Johnson.  A.H..  et  al..  Landscape 
Analysis  for  Ecologically  Sound  Land 
Use  Plarming.  Dept.  of  Landscape  Ar- 
chitecture and  Regional  Planning. 
University  of  Pa..  Phil..  Pa.  1978. 

4.  Thurow,*  C.  et  al.  Performance 
Controls  for  Sensitive  Lands.  Ameri- 
can Society  of  Planning  Officials  Plan- 
ning Advisory  Service.  Reports  Ho. 
307.  308.  Am.  Soc.  of  Planning  Offi- 
cials. Chicago.  111.  1975. 

5.  McHarg.  I.L.  Design  With  Nature, 
Natural  History  Press.  Garden  City. 
N.Y.  1969. 

6.  McHarg.  I.L.,  Juneja.  Narendra, 
Meyers,  C.R..  Jr..  and  Sutphln.  D.P., 
1968,  The  Least  Social  Cost  Corridor 
for  Richmond  Parkway.  (Prepared  by 
Wallace  McHarg  Roberts  and  Todd, 
Philadelphia.  Pa.)  New  York  City  De- 
partment of  Parks. 

The  information  required  under  this 
section  is  necessary  to  enable  the  regu- 
latory authority  to  evaluate  the  appli- 
cant's plan  to  restore  the  affected  area 
to  the  condition  required  by  Section 
816.133.  The  most  cost-effective  and 
least  environmentally  damaging  land 
uses  can  be  Identified  and  developed  to 
a  large  degree  by  identifying  the 
area's  characteristic  properties  and  ca- 
pabilities. (McHarg.  1969  p.  32:  55-65. 
103-115:  127-151;  Thurow  1975  p.  3 
and  McHarg  et  al..  1968.  p.  2-4.) 

Section  779.22  has  been  renumbered 
and  relettered  for  greater  clarity.  In 
addition,  the  last  sentence  of  proposed 
Section  779.22(b).  description  of  uses 
preceding  mining,  has  been  moved  to 
Section  779.22(b)(5)  of  these  regula- 
tions. Other  editorial,  non-substantive 
changes  have  been  made  by  the  Office 
since  this  section  was  proposed. 

As  proposed.  Section  779.22  required 
the  listed  information  for  lands  within 
the  mine  plan  area  but  779.22(b)  did 
not  specify  a  geographic  area.  Section 
779.22(a)  now  requires  information 
only  with  respect  to  the  permit  area. 
This  change  was  made  to  reduce  the 
burden  on  the  permit  applicant  and 
because  the  detailed  data  and  analysis 
required  by  779.22(a)  is  most  necessary 
for  the  area  to  be  mined  within  the 
permit  term  which  is  susceptible  to 
change  as  a  direct  result  of  mlnlns. 
Data  on  the  area  outside  the  permit 
area  could  change  significantly  during 


the  term  of  the  permit  without  regard 
to  mining  activities  and  is  more  appro- 
priately gathering  as  new  areas  are 
permitted.  Section  779.22(b)  calls  for 
Information  on  previous  mining  activi- 
ties within  the  proposed  mine  plan 
area.  A  wider  base  information  is  nec- 
essary under  this  section  in  order  to 
determine  the  cumulative  impacts  of 
the  mining  operations.  This  informa- 
tion is  unlikely  to  change  significantly 
during  the  permit  term  and  should  be 
used  by  the  regulatory  authority  and 
the  operator  to  assure  that  the  new 
ntfning  is  conducted  in  a  manner 
which,  where  possible,  mitigates  prob- 
lems that  were  caused  by  previous 
mining  activities.  Section  779.22(c) 
also  requires  information  for  an  area 
larger  than  the  permit  area.  Informa- 
tion on  existing  land  uses  and  classifi- 
cations In  the  proposed  mine  plan  area 
and  adjacent  area  Is  necessary  to  make 
the  findings  required  under  Section 
816.133  that  the  planned  post  mining 
land  use  is  compatible  with  surround- 
ing land  uses,  policies  and  plans.  The 
Information  is  more  general  than  that 
required  under  Section  779.22(a)  and 
Its  collection  should  not  cause  unrea- 
sonable burdens  on  the  applicant. 

A  few  commenters  objected  to  a 
number  of  provisions  in  Part  779,  in- 
cluding Section  779.22,  sUting  that 
such  voluminous  data  requirements 
are  expensive  and  inflationary.  The 
Regulatory  Analysis  has  evaluated  the 
costs  of  regulations  within  Part  779 
which  require  data  similar  to  that  re- 
quired by  Section  779.22  (Sections 
779.20.  780.16,  783.20  and  784.21, 
permit  application  requirements  for 
fish  and  wildlife  resources).  The  Regu- 
latory Analysis  evaluated  a  group  of 
altenutlves  for  these  sections  of  the 
regulations  ranging  from  a  detailed 
survey  of  all  species  to  less  detailed  In- 
ventories and/or  plans.  The  Incre- 
mental cost  for  these  alternatives  did 
not  in  any  case  exceed  one  cent  per 
ton  of  coal.  The  land  use  information 
requirements  of  Section  779.22  require 
less  detail  than  the  most  costly  fish 
and  wildlife  requirement  analyzed  in 
Regulatory  Analysis.  Thus,  it  can  be 
assumed  that  the  incremental  cost  of 
Section  779.22  will  not  be  significant, 
even  allowing  for  uncertainty  and 
error. 

Section  779.22(aXl)  requires  filing  a 
map  and  supporting  narrative  describ- 
ing the  uses  of  the  land  existing  at  the 
time  the  application  is  filed.  All  sig- 
nificant uses  within  the  proposed 
permit  area  should  t>e  described  re- 
gardless of  how  small  a  geographic 
area  the  use  or  activity  occupies.  To 
the  extent  possible,  the  narrative 
should  describe  uses  using  the  catego- 
ries defined  in  Section  701.5.  The  his- 
toric use  of  the  land  also  must  be  de- 
scribed If  the  pre-mlnlng  land  use  was 
changed  within  5  years  preceding  the 
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beginning  of  the  proposed  mining  op- 
eration. Some  commenters  stated  that 
there  is  no  statutory  authority  for  re- 
quiring a  map.  Section  779.22(aKl)  Is 
specifically  required  by  Section 
508<aX2)(a)  of  the  Act,  and  such  infor- 
mation Is  traditionally  docxmiented  on 
maps.  The  Office  believes  such  a  map 
is  a  necessary  and  useful  tool  in  com- 
paring the  pre-mining  and  proposed 
post-mining  uses  and  will  be  required 
for  making  decisions  under  these  regu- 
lations. Thus,  the  map  requirement 
has  been  retained. 

Some  commenters  suggested  that  a 
period  of  time  should  be  added  in  Sec- 
tion 779.22(a)(1)  to  Indicate  how  far 
back  the  historical  use  description 
must  extend.  Setting  a  specific  time 
period  could  result  in  data  not  needed 
by  the  regulatory  authority  in  some 
cases  while  in  other  cases  failing  to 
provide  critical  information.  The 
Office  believes  that  the  regulatory  au- 
thority should  determine  the  appro- 
priate period  for  information  on  his- 
torical use  based  on  the  nature  of 
changes  that  have  occurred  and  local 
conditions  and  trerwls.  Thus,  no  specif- 
ic time  has  been  added  to  this  subsec- 
tion. 

A  few  commenters  suggested  that 
the  historic  use  of  the  land  should  be 
described  where  the  pre-mlnlng  use 
was  changed  within  the  20  years  pre- 
ceding the  beginning  of  the  proposed 
operation.  They  gave  no  basis  for  ex- 
tension of  this  time  period  an  addi- 
tional 15  years.  The  Office  believes 
that  the  additional  time  may  be  un- 
necessary in  many  cases  for  purposes 
of  comparing  uses,  and  could  be  bur- 
densome to  applicants.  Therefore,  this 
conunent  was  not  accepted  and  no 
change  was  made. 

Section  779.22(aK2)  requires  that 
the  application  include  a  narrative  of 
the  capability  of  the  land  to  support  a 
number  of  uses  and  a  narrative  of  the 
productivity  of  the  land  within  the 
proposed  permit  area.  This  informa- 
tion together  with  the  envirorunental 
Information  required  under  this  Part 
and  the  land  use  Information  required 
under  Section  779.22(aKl)  should  pro- 
vide the  foundation  for  a  comprehen- 
sive analysis  of  the  environmental,  en- 
gineering and  economic  factors  which 
must  be  molded  into  the  complete  rec- 
lamation plan. 

Several  comments  were  received  on 
Section  779.22(aX2Kii).  Some  com- 
menters suggested  that  this  section 
reference  the  Soil  Conservation  Serv- 
ice of  the  Department  of  Agriculture 
as  the  source  for  productivity  studies 
and  yield  data.  Allowing  the  use  of 
studies  from  public  agencies  should 
add  flexibility  and  lower  the  costs  of 
obtaining  such  data  while  maintaining 
reliability  for  use  in  decision-making. 
The  Office  has  determined  that  a 
broader  base  of  information  is  deslr- 
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able.  As  a  result,  this  section  has  been 
revised  to  reflect  that  the  sources  for 
such  Information  may  be  the  Soil  Con- 
servation Service,  State  agricultural 
academic  institutions,  or  State  natural 
resource  or  agriciiltural  agencies. 

Some  commenters  suggested  that 
'average  yield"  should  be  defined.  The 
Office  considered  defining  this  term  or 
setting  forth  guidelines  for  determin- 
ing average  yield,  but  believes  a  defini- 
tion is  urmecessary.  Average  yield  has 
a  common  meaning  In  the  field  of  pro- 
ductivity studies  and  the  Office  In- 
tends that  meaning  to  be  applicable 
under  this  section. 

Section  779.22(b)  requires  informa- 
tion on  the  mine  plan  area  if  it  has 
been  previoxisly  mined.  The  required 
information,  if  available,  includes: 
type  of  mining  method  used,  coal 
seams  or  other  mineral  strata  mined, 
extent  of  coal  or  other  materials  re- 
moved, approximate  dates  of  past 
mining,  and  land  uses  preceding 
mining.  A  few  commenters  stated  that 
it  may  be  difficult  to  ascertain  the 
dates  of  past  mining  to  any  degree  of 
accuracy.  The  Office  recognizes  that 
obtainlrig  exact  data  of  past  mining 
may  be  difficult.  Therefore,  the  Office 
had  determined  that  only  approxi- 
mate dates  need  be  provided.  This 
change  is  reflected  in  Section 
779.22(bK5). 

Some  commenters  suggested  that  de- 
termination of  pre-mlnlng  uses  may  be 
difficult,  particularly  In  cases  where 
mining  was  completed  many  years 
prior  to  submission  of  an  application. 
Some  commenters  suggested  that  such 
information  be  required  "to  the  extent 
possible."  The  Office  recognizes  that 
information  on  pre-mlnlng  land  use 
may  not  always  be  readily  available 
but  believes  that  reasonably  accurate 
estimates  of  pre-mining  land  use  can 
be  obtained  from  local  plaimlng  and 
zoning  dau  and  the  records  of  county 
offices.  The  Office  has  determined 
that  no  additional  language  is  neces- 
sary since  this  subsection  already  pro- 
vides that  Information  be  submitted 
"if  available." 

Some  commenters  suggested  a  soil 
map  requirement  be  added  to  Section 
779.22  since  soil  maps  would  be  usefxil 
in  determining  land  productivity.  The 
Office  does  not  agree,  however,  be- 
cause soil  maps  customarily  describe 
land  In  terms  of  chemical  and  physical 
properties  rather  than  In  terms  of  uses 
of  the  land.  Accordingly,  this  com- 
ment was  rejected  and  no  change  was 
made. 

Section  779.22(c)  requires  that  the 
application  contain  a  description  of 
the  existing  land  uses  and  land  use 
classification  (under  local  law)  of  the 
mine  plan  and  adjacent  areas.  This  in- 
formation is  necessary  to  enable  the 
regiilatory  authority  to  make  decisions 
on  proposed  alternative  land  uses,  par- 
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ticularly  the  flzuUng  of  compatability 
with  existing  land  use  policies  and 
plans.  The  reader  is  reierred  to  the 
Preamble  discussion  for  Section  783.23 
(Land  Use  Information  for  under 
ground  mininc  applications)  which  dis- 
cusses the  comments  which  led  to  the 
addition  of  this  subsection. 

Many  commenters  suggested  that  a 
number  of  revisions  be  made  and  lan- 
guage added  to  provide  significantly 
greater  protection  for  what  are  com- 
monly termed  "cultural  resources." 
The  principal  suggested  revisions  and 
additions  can  be  generally  described  as 
follows: 

(a)  in   Part   776   (General    require 
ments  for  coal  exploration),  add  a  re- 
quirement thiat  the  map  showing  areas 
to  be  substantially  disturbed  indicate 
existing  archeological  features: 

(b)  In  Parts  779  (Surface  mining 
permit  applications— minimum  re- 
quirement for  information  on  environ- 
mental resources)  and  Part  783  (Un- 
derground mining  permit  applica- 
tions—minimum requirement  for  in- 
formation on  environmental  re- 
sources), add  a  new  Section  entitled 
"C^iltural  Resources  Information." 
This  Section  would  require  a  descrip- 
tion of  all  known  archeological.  his- 
torical and  cultural  sites  and  their  sig- 
nificance. Furthermore,  this  Section 
would  require  Identification  and  as- 
sessment of  such  characteristics  of  the 
site  under  regulations  of  the  National 
Park  Service  (36  CFR  Part  80); 

(c)  add  a  new  Section  entitled  "Cul- 
tural Resources  Plan"  In  Part  780 
(Surface  mining  permit  application- 
minimum  requirements  for  reclama- 
tion and  operation  plan)  and  in  the 
companion  underground  mining  regu- 
lations. Part  784; 

(d)  and  insert  additional  language  in 
the  performance  standards  for  surfau^ 
and  underground  mining  relating  to 
protection  of  fish,  wildlife,  and  related 
environmental  values  (Sections  816.97 
and  817.97).  This  language  would  re- 
quire that  operators  report  archeologl 
cal.  historic  or  cultural  materials  dis- 
covered during  mining  to  appropriate 
State  officials.  The  majority  of  these 
comments  cited  section  515(bK24)  of 
the  Act  as  poesible  authority  for  re- 
quiring the  suggested  degree  of  protec- 
tion for  cultural  resources.  Section 
515(bX24)  provides  that  all  surface 
coal  mining  and  reclamation  oper- 
ations shall,  "to  the  extent  possible 
using  the  best  technology  currently 
available.  mintTniT>»  disturbances  and 
adverse  impacts  of  the  operation  on 
fish,  wildlife,  and  related  environmen- 
tal values,  and  achieve  enhancement 
of  such  resources  where  practicable." 
The  office  acknowledges  that  this  gen- 
eral statutory  language  could  be  said 
to  authorize  imposition  of  the  suggest- 
ed additional  regulatory  requirements. 
However,  the  legislative  history  which 
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could  support  this  reading  of  the  stat- 
ute is  ambiguous. 

Numerous  commenters  also  suggest- 
ed that  additions  and  revisions  »imii«^r 
to  those  discussed  in  the  preceding 
paragraph  vU  protection  for  cultural 
resources  be  added  to  the  regulations 
to  provide  a  significantly  greater 
degree  of  protection  for  visual  and  es- 
thetic resources.  The  above  discussion 
is  equally  applicable  to  this  issue. 

Because  many  of  these  comments 
suggested  easentially  new  regulatory 
material  which  neither  the  Office  nor 
the  public  have  had  an  opportunity  to 
adequately  consider,  they  are  not 
being  adopted  at  this  time. 

{ 779.23     Map*,    plaiu    mat    croaA-Mctiona. 
preparatioa. 

Section  779.23(a)  of  the  proposed 
reguiations  was  transferred  to  Section 
779.25.  SecUon  779.23(b)  of  the  pro- 
posed regulations  was  transferred  to 
Section  771.23(e). 

i  779  J4     MapK  Ceaeral  rc4|uireiii«nt«. 

This  section  sets  forth  general  re- 
quirements for  maps  which  must  be 
included  in  the  permit  application. 
The  12  subsections  of  Section  779.24 
are  summarised  below  and  the  statu- 
tory authority  for  each  subsection  is 
noted.  These  Informational  require- 
ments are  Intended  to  provide  the  reg- 
ulatory authority  with  easily  accessi- 
ble information  on  the  potential 
Impact  of  the  mining  operation  on  the 
resources  and  facilities  in  the  area. 

As  proposed.  Section  779.24  was  pre- 
faced with  a  statement  that  the  maps 
required  "be  prei>ared  in  accordance 
with  Section  779.23  ..."  Proposed 
Section  779.23(a)  would  have  required 
that  all  maps,  plans  and  cross  sections 
included  in  a  permit  application  "be 
prepared  by  or  under  the  direction  of. 
and  certified  by  a  qualified  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  landscape  architecture."  (43  Fed. 
Reg.  41840).  The  Office  received  many 
comments  on  proposed  Section 
779.23(a)  and  its  companion  section  in 
the  underground  mining  permit  appli- 
cation requirements.  Section  783.23(a). 
Those  comments  which  suggested  that 
land  surveyors,  landscape  architects, 
and  soil  scientists  be  given  a  larger 
role  In  the  preparation  of  maps,  plans 
and  cross  sections  are  discussed  below. 
The  reader  is  also  referred  to  Sections 
779.25  and  783.25  (Ooss  secUons. 
maps  and  plans)  and  Sections  780  14 
and  784.23  (Operation  Plan:  Maps  and 
Plans)  of  the  final  regulations  where 
the  limitations  on  who  must  prepare 
and  certify  certain  listed  maps,  plans 
and  cross  sections  are  contained.  The 
preambles  to  those  sections  discuss 
and  dispose  of  additional  comments 
which  are  not  discussed  here. 


Numerous  commenters  objected  to 
proposed  Section  779.23(a)  as  preclud- 
ing land  surveyors  and  other  profes- 
sionals from  independently  preparing 
the  numerous  maps,  plans  and  cross 
sections  which  must  be  included  in  a 
permit  application.  Several  com- 
menters stated  that,  in  many  states, 
land  siirveyors  have  historically  pre- 
pared many  of  the  maps  and  plans  re- 
quired for  mining  permit  applications. 
Some  commenters  stated  that  pro- 
posed Section  779.23(a)  appeared  to  be 
in  conflict  with  some  existing  state 
laws  regarding,  for  example,  prepara- 
tion of  boundary  maps.  Commenters 
suggested  that  the  regulations  be  re- 
vised to  permit  land  surveyors  and 
other  professionals  to  prepare  permit 
application  materials.  Alternatively, 
some  commenters  suggested  that  the 
regulations  allow  the  regulatory  au- 
thority to  set  minimum  qxialifications 
of  those  who  prepare  maps,  plans  and 
cross  sections. 

Sections  507(bx:4),  515(bK10KBKii). 
515(bX13)  and  (f).  515<bK22KH). 
515(cX3XBXvU).  515(cX4KE)  (incorpo- 
rating S15<bX22XH)  by  reference). 
515<dXl).  (Incorporating  515(bX22XH) 
by  reference).  515(eX3XB).  515<eX4) 
(Incorporating  515(bX22XH)  by  refer- 
ence), and  Section  515(bK5)  and  (f)  of 
the  Act  expressly  require  that  certain 
maps,  plsns  and  cross  sections  be  de- 
veloped by  or  under  the  direction  of 
professional  engineers  and  in  some 
cases  geologists.  These  provisions  of 
the  Act  are  clear  and  unambiguous 
and.  accordingly,  the  Office  may  not 
waive  their  requirements.  Therefore, 
as  to  the  t3rt>es  of  maps,  plans  and 
cross  sections  listed  in  the  above  Sec- 
tions of  the  Act,  the  Office  has  fol- 
lowed the  exact  language  In  the  Act  in 
adopting  the  regulations.  (See.  for  ex- 
ample. Sections  779.25(e).  780.14(c), 
783.25<e).  and  784.11(c)  of  the  regula- 
tions). The  Office  has  no  general  au- 
thority to  grant  variances  from  the 
provisions  of  the  Act.  (/n  Re  Surface 
Mining  Litigation,  452  P.  Supp.  327, 
338.  (D.  DC.  1978)).  With  respect  to 
those  provisions  of  the  reguilations 
which  require  technical  materials 
which  the  Act  does  not  specifically  re- 
quire that  an  engineer  or  geologist  be 
responsible  for  preparing,  the  Office 
has  determined,  based  on  the  public 
comments  received,  that  land  survey- 
ors and  other  qualified  professionals 
may  prepare  those  types  of  technical 
materials.  Thus,  these  professionals 
may  prepare  any  of  the  technical  ma- 
terials listed  In  SecUons  779.24(a) 
through  (k).  Accordingly,  the  intro- 
ductory sentence  which  referred  to 
proposed  Section  779.23(a)  has  been 
eliminated.  The  regulatory  authority 
is  free  to  set  minimum  requirements 
for  the  qualifications  of  those  who  will 
prepare  the  materials  required  by  Sec- 
Uon  779.24.   but   the   Office   did   not 


make  such  a  requirement  mandatory 
in  the  regulations. 

Section  779.24(a)  requires  a  map 
showing  the  boundaries  of  lands  and 
the  names  of  the  present  owners  of 
record  (surface  and  subsurface)  includ- 
ed In  or  contiguous  to  the  permit  area. 
Authority  is  Section  507(b)(1),  (2)  and 
(13)  of  the  Act.  As  originally  proposed, 
this  Section  would  have  required  this 
information  with  respect  to  the  mine 
plan  and  adjacent  area.  The  change 
was  made  because  the  information  is 
only  needed  for  the  area  to  be  mined 
within  the  term  of  the  permit  applied 
for  and  for  areas  adjacent  to  the 
permit  area  which  will  be  most  direct- 
ly affected  by  mliilng  operations. 
Some  commenters  suggested  that 
"subsurface"  areas  be  deleted  and  that 
SecUon  779.24(a)  should  be  restricted 
to  coal  to  be  mined  rather  than  In- 
clude map  information  on  all  minerals. 
These  suggested  changes  were  not 
made.  As  presently  drafted.  Section 
779.24(a)  is  In  accordance  with  the  ex- 
press requirements  of  the  Act. 

Section  779.24(b)  requires  identifica- 
tion of  the  boundaries  of  land  within 
the  proposed  permit  area  upon  which 
the  applicant  has  the  legal  right  to 
enter  and  begin  mining  activities.  Stat- 
utory authority  for  this  Is  Section 
507(bX9)  of  the  Act.  As  proposed,  this 
Section  would  have  required  this  In- 
formation with  respect  to  the  mine 
plan  area.  The  change  to  permit  area 
has  been  made  because  the  applicant 
may  not  and  need  not  have  the  legal 
right  to  mine  the  entire  mine  plan 
area  at  the  time  of  the  Initial  permit 
application.  A  map  showing  the  areas 
that  the  applicant  can  legally  mine  is 
needed  to  determine  the  maximum 
extent  of  the  proposed  op>eratlon. 

Section  779.24(c)  requires  identifica- 
Uon  of  all  areas  proposed  to  be  affect- 
ed over  the  estimated  life  of  the  pro- 
posed activities  together  with  a  de- 
scription of  the  size,  sequence  and 
timing  of  mining  of  subareas  for  which 
it  is  anticipated  that  additional  per- 
mits will  be  sought.  Authority  for  this 
Section  is  found  in  Sections  507(bK8) 
and  508(aXl)  of  the  Act.  The  total 
impact  of  the  operation  on  the  envl- 
rormient  cannot  be  assessed  without 
knowing  the  total  area  to  be  mined, 
when  and  where  It  Is  to  be  done,  and 
any  additional  areas  expected  to  be 
mined.  Some  commenters  suggested 
that  Section  779.24(c)  be  deleted  in  its 
entirety.  These  comments  were  reject- 
ed because  this  Information  is  clearly 
required  by  the  Act  and  it  is  appropri- 
ate to  depict  such  Information  on 
maps. 

Section  779.24(d)  requires  Identifica- 
Uon  of  buildings  on  and  within  1.000 
feet  of  the  proposed  permit  area  to- 
gether with  identification  of  the  cur- 
rent use  of  such  buildings.  Authority 
for  this  Section  is  Sections  507(bK13) 
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and  522(e)  of  the  Act.  As  proposed, 
this  Section  would  have  required  such 
information  for  all  buildings  on  Euid 
within  1,000  feet  of  the  proposed  mine 
plan  area.  The  geographical  scope  was 
narrowed  to  cover  only  those  buildings 
on  or  near  land  to  be  mined  during  the 
term  of  the  proposed  permit.  The  ex- 
istence and  use  of  buildings  in  the 
larger  mine  plan  area  wlU  be  made 
known*  as  mining  progresses  so  that  in- 
formation on  those  outside  the  Imme- 
diate permit  area  would  have  limited 
value. 

Section  779.24(e)  requires  Identifica- 
tion of  surface  and  subsurface  nuui 
made  features  within  or  passing 
through  or  over  the  proposed  permit 
area.  Authority  for  this  Is  Sections 
507(bX13),  508(aK2)  and  515(b)(2)  of 
the  Act.  The  potential  for  disruption 
of  pipelines,  utiliUes  and  other  facili- 
ties must  be  established  to  prevent  ad- 
verse effects  In  the  surrounding  com- 
munity and  to  assess  the  need  for  relo- 
cation or  rebuilding  of  these  facilities. 
Several  commenters  suggested  that 
this  section  be  revlised  to  require  iden- 
tification of  only  known  facilities.  In 
response  to  these  comments,  the 
Office  has  revised  this  secUon  to  state 
that  man-made  features  be  Identified. 
All  features  constructod  by  humans 
are  presumed  known.  As  originally 
proposed,  this  section  would  have  re- 
quired Information  on  facilities  within 
or  passing  through  or  over  the  mine 
plan  area.  This  was  changed  to  permit 
area  because  the  type  of  Information 
required  here  is  not  related  to  hydro- 
logic  balance,  fish  and  wildlife,  blast- 
ing or  other  areas  where  a  broader 
scope  of  information  Is  required  to 
assess  long-term  and  far  reaching  ef- 
fects. 

Section  779.24(f)  requires  identifica- 
tion and  location  on  maps  of  the 
boundaries  for  reference  areas  for  de- 
termining the  success  of  revegetatlon. 
Statutory  authority  for  this  section  Is 
Sections  507(bX13),  508(aX2)  and 
515(b)(9)  of  the  Act.  Areas  selected  as 
the  standard  for  reference  for  evalua- 
tion of  revegetatlon  success  must  be 
Identified  so  that  their  suitability  and 
representativeness  can  be  assessed. 
Some  (X>mmenters  suggested  that  Sec- 
tion 779.24(f)  should  reflect  that  refer- 
ence areas  may  not  be  required  if  the 
applicant  conforms  to  the  require- 
ments of  Section  816.116.  If  the  appli 
cant  elects  to  use  reclamation  stand- 
ards In  Section  816.116  rather  than 
reference  area  standards,  no  reference 
areas  will  be  established  and  their 
mapping  will  be  unnecessary.  There- 
fore, no  change  in  the  language  of  this 
section  is  necessary. 

Section  779.24(g)  requires  Identify- 
ing the  locaUon  of  water  supply  In- 
takes for  current  users  of  surface 
water  flowing  into,  out  of,  and  within 
a  hydrologlc  arf*  defined  by  the  regu- 
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latory  authority,  and  identifying  those 
surface  waters  which  will  receive  dis- 
charges from  the  affected  areas  in  the 
proposed  mine  plan  area.  Authority 
for  this  secUon  Is  Sections  507(b)(ll) 
and  (13),  508(r>(13)  and  51S(bX10)  of 
the  Act.  Surface  water  flow  and  users 
In  the  affected  area  need  to  be  estab- 
lished to  assess  and  mitigate  the  ef- 
fects of  mining  on  the  hydrologlc  bal- 
ance In  that  area.  Several  commenters 
objected  to  Section  779.24(g).  Some 
suggested  that  it  be  deleted  entirely 
because  of  the  difficulty  of  obtaining 
the  information.  Other  commenters 
suggested  that  a  distance  limitation  be 
added.  Some  conunenters  stated  that 
"water  Intake"  was  ambiguous.  The 
Office  intends  water  intake  to  mean  a 
water  supply  intake;  the  necessary 
clarifying  language  has  been  made  In 
Section  779.24(g).  Establishment  of 
boundaries  for  data  collection  Is  relat- 
ed to  the  hydrologlc  and  topographic 
characteristics  of  each  area  and  must 
t>e  done  on  a  case  by  case  basis.  There- 
fore, responsibility  for  delineating  a 
"hydrologlc  area"  has  been  given  to 
the  regulatory  authority  In  Section 
779.24(g).  which  has  been  revised  to 
reflect  this  chsmge.  This  "hydrologlc 
area"  Is  that  referred  to  more  specifi- 
cally In  Sections  779.13  and  779.16  of 
the  regulations. 

SecUon  779.24(h)  requires  identifica- 
tion of  all  public  roads  located  In  or 
within  100  feet  of  the  proposed  permit 
area.  Authority  for  this  section  is  Sec- 
tions 507(bX13)  and  522(eX4)  of  the 
Act.  This  Information  is  necessary  to 
prevent  or  minimize  disruption  of  traf- 
fic flows,  hazards  to  travelers,  and  pro- 
vide the  restoration  of  traffic  flow  and 
access  after  mining.  In  response  to  sev- 
eral comments,  this  section  was 
changed  from  highway  and  roads  to 
public  roads  to  be  more  in  accord  with 
the  Act. 

Section  779.24(1)  requires  identifying 
the  boundaries  of  all  public  parks  and 
locations  of  any  cultural  or  historic  re- 
sources listed  on  or  eligible  for  listing 
in  the  National  Register  of  Historic 
Places  and  known  archeological  sites 
within  the  mine  plan  and  adjacent 
areas.  Authority  for  this  section  Is 
found  In  Sections  507(bX13), 
(508XaKlO)  and  (14).  and  S22(e)  of  the 
Act.  The  area  affected  may  Include 
sites  of  recreation,  scientific  or  social 
significance  that  must  be  evaluated  to 
determine  how  they  should  be  protect- 
ed, whether  mining  may  occur,  how 
the  fwining  should  proceed  around  the 
site,  and  reclamation  procedures 
needed  to  maintain  the  values  associ- 
ated with  these  sites.  Information  of 
this  nature  for  the  mine  plan  and  ad- 
jacent area  is  necessary  since  mining 
operations  may  have  adverse  effects 
on  parks,  cultural  and  historical  re- 
sources and  archeological  sites  located 
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ouulde  the  confines  of  the  proposed 
permit  area. 

As  originally  proposed,  this  Section 
would  have  required  identification  of 
all  existing  parks,  archeologlcal.  pale- 
ontological.  cultural,  historical  and 
unique  geological  features  and  iuiown 
features  in  adjacent  areas.  Several 
commenters  suggested  that  the  term 
"significant"  be  added  to  modify  "ar- 
cheologlcal. paleontological.  cultural, 
historical,  and  unique"  so  that  there 
would  be  a  test  for  whether  a  feature 
should  be  included  on  a  map.  Several 
commenters  suggested  that  only 
•known"  and/or  "significant"  features 
be  required  to  be  identified.  Other 
commenters  suggested  revising  this 
section  to  require  only  the  use  of  ex- 
isting literature  to  identify  and  locate 
the  features  to  be  shown.  The  Office 
mskde  the  following  changes  in  re- 
sponse to  these  comments:  The  deter- 
mination of  "significance"  can  be 
made  by  reference  to  the  National 
Register  of  Historic  Places  since  re- 
sources on  or  eligible  for  inclusion  on 
the  National  Register  have  already 
been  determined  to  be  significant  (See 
36  CPR  Part  60).  As  noted  in  the  pre- 
amble to  Section  761.12.  a  resource  is 
eligible  for  inclusion  If  the  Federal 
Register  notice  announcing  Its  eligibil- 
ity has  been  published  by  the  Depart- 
ment of  the  Interior.  The  Office  has 
revised  Section  779.24<1)  to  require 
identification  of  "known"  archeologl- 
cal sites  as  requested  by  the  com- 
menters. (Addition  of  the  word 
known"  elsewhere  in  this  section  is 
unnecessary  since  resources  on  or  eli- 
gible for  inclusion  on  the  National 
Register  will  already  be  known  X 

Section  T79.24(l)  has  been  revised  to 
delete  naturally  occurring  (non -man- 
made)  paleontological  and  geological 
features.  The  Office  believes  that  map 
identification  of  all  such  features  (e.g.. 
fossils)  would  be  an  unnecessarily  bur 
densome  task  for  the  majority  of  oper 
aliens  in  the  East. 

The  Office  has  not  added  a  require- 
ment on  the  use  of  existing  literature. 
The  applicant's  obligation  to  use  lit- 
erature and  other  sources  Is  specified 
In  Section  779.12(b)  which  requires 
that  the  narrative  description  of  cul- 
tural and  historic  resources  and 
known  archeologlcal  features  be  based 
on  "all  available  information  includ- 
ing, but  not  limited  to.  data  of  State 
and  local  archeologlcal.  historical,  and 
cultural  preservation  agencies." 

Section  779.24(J)  requires  identifica 
tion  of  each  public  or  private  cemetery 
or  Indian  burial  ground  located  in  or 
within  100  feet  of  the  proposed  permit 
area.  Authority  for  this  section  is 
found  In  Section  507(bK13).  50A(aX10) 
and  (14).  515(bK23)  and  522(eKS)  of 
the  Act.  Indian  burial  grounds  were 
added  here  by  the  Office  as  a  result  of 
public     comments.     Cemeteries     and 


burial  grounds  must  be  identified  in 
order  to  avoid  them.  This  information 
is  required  with  respect  to  the  permit 
area  since  mining  (which  will  be  per- 
formed under  a  permit)  may  not  occur 
within  100  feet  of  a  cemetery. 

Section  779.24(k)  requires  identifica- 
tion of  areas  that  are  established  or 
are  being  considered  for  inclusigp  in 
the  National  System  of  Trails  and  the 
wad  and  Scenic  River  System.  Au- 
thority for  this  is  Sections  507(b)(13) 
and  522(e)  of  the  Act.  These  areas 
must  be  located  to  avoid  Irreparable 
damage  to  these  resources.  Informa- 
tloi^^of  this  type  for  the  mine  plan  and 
adjacent  areas  is  necessary  since 
mining  operations  may  have  adverse 
effects  on  these  resources  outside  the 
permit  area. 

Section  779.24(1)  allows  the  regula- 
tory authority  to  require  other  rele- 
vant information.  Authority  for  this 
Section  507(bK13)  and  508(aX14)  of 
the  Act 

A  few  commenters  suggested  that 
specific  requirements  for  identifying 
community  facilities  be  Included  In 
Section  779.24.  The  Office  believes 
that  Section  779.24  as  drafted  wUl 
result  in  identification  of  such  facili- 
ties. (See  779.24(d).  (e).  (g).  (h).  (1)  and 
(J).)  Therefore,  no  changes  were  made 
In  response  to  this  comment. 

Some  commenters  suggested  that 
Section  779.24  be  revised  to  Include 
land  use  and  xoning  maps  and  descrip- 
tion of  planning  studies  for  the  permit 
and  surrounding  areas.  This  Informa- 
tion will  t>e  submitted  under  other  sec- 
tions of  the  regulations.  (See.  for  ex- 
ample. Section  779.22(c)  and  780.23.) 
Thus,  no  additional  requirements  were 
added  to  this  map  section. 

i  779.25    CroM  Mctioiu.  maps  and  plans. 

Authority  for  this  Section  is  Sec- 
tions 102.  201.  501(b).  503.  504. 
507(bXIl).  (13).  (14).  and  (17),  508(a) 
and  515(b)  of  the  Act.  Information  re- 
quired under  this  Section  will  provide 
the  regulatory  authority  with  com- 
plete information  about  the  proposed 
mining  site  so  that  the  applicant's 
ability  to  comply  with  the  perform- 
ance standards  of  these  regulations 
can  be  fully  evaluated. 

As  proposed.  Section  779.25  was 
prefaced  with  a  statement  that  the 
materials  required  under  Section 
779.25  "be  prepared  in  accordance 
with  CFR  779.23  .  .  . "  Proposed  Sec 
tlon  779.23(a)  would  have  required 
that  all  maps,  plans  iuid  cross  sections 
required  under  Section  779.25  "be  pre- 
pared by  or  under  the  direction  of.  and 
certified  by  a  qualified  registered  pro- 
fessional engineer  or  professional  ge- 
ologist, with  assistance  from  experts  In 
related  fields  such  as  land  surveying 
and  landscape  architecture."  (43  Fed. 
Reg.  41840).  Many  comments  were  re- 
ceived on  the  issue  of  who  may  pre- 


pare and  certify  maps.  (See  the  pream- 
ble to  Section  779.24  where  these  com- 
ments are  disciissed  and  resolved.)  As 
explained  in  that  preamble,  several 
sections  of  the  Act  expressly  require 
that  certain  maps,  plans  and  cross  sec- 
tions be  developed  by  or  the  direction 
of  professional  engineers  and  In  some 
cases  geologists.  As  to  those  statutory 
requirements,  the  Office  has  closely 
followed  the  language  of  the  Act  in 
adopting  these  regulations.  According- 
ly, the  reference  li\  Section  779.25  to 
Section  779.23  has  been  deleted  (as 
has  Section  779.23  itself),  and  a  new 
section  has  been  added  (Section 
779.26(1))  which  states  that  all  plans 
and  cross  sections  required  under  Sec- 
tion 779.25  must  be  prepared  by  or 
under  the  direction  of  and  certified  by 
a  qualified  registered  professional  en- 
gineer or  professional  geologist,  with 
awiftance  from  experts  In  related 
fields  such  as  land  sxirveying  and  land- 
scape architecture.  Section  779.25(1)  is 
based  on  Section  507(bKl4)  of  the  Act. 

Other  organizational  and  editorial. 
non-«ub«t«ntive  changes  have  been 
made  In  Section  779.25.  Two  mapping 
requirements  which  appeared  In  the 
introduction  to  Section  779.25  have 
been  moved  to  Sections  779.25(a)  and 
(b).  and  the  remaining  subsections 
have  been  renumbered. 

A  few  commenters  stated  that  the 
title  of  this  section  as  proposed 
("Cross-sections  maps  and  plans")  was 
incorrect.  The  title  now  correctly 
reiuls  "Cross  sections,  maps,  and 
plans". 

Several  commenters  questioned  the 
need  for  annual  updating  of  crotts-sec- 
tlons.  maps,  aiKl  plana.  The  com- 
menters argued  that  updating  of  these 
materials  on  an  aiuiual  basis  is  costly, 
time  consuming  and  unnecessary.  The 
Office  acknowledges  these  potential 
difficulti4>s  associated  with  resubmittal 
of  updated  revisions  of  these  docu- 
ment. Accordingly,  the  Office  has  de- 
leted the  requirement  for  annual  revi- 
sion; updating  is  now  required  at  the 
discretion  of  the  regulatory  authority 
(SecUon  779.25(1)). 

Several  commenters  objected  to  the 
scope  of  information  required  in  Sec- 
tion 779.25.  stating  that  information 
should  only  be  required  for  the  permit 
area,  or  for  the  permit  and  adjacent 
areas.  These  conunents  are  discussed 
below  in  connection  with  the  descrip- 
tions of  the  individual  subsections  of 
779.25  which  have  areal  requirements. 

Section  779.25(a)  requires  identifica- 
tion of  elevations  and  l(x:atlons  of  test 
borings  and  core  samples.  Section 
779.25(b)  requires  Information  on  the 
elevation  and  location  of  monitoring 
facilities  which  are  used  to  gather 
data  in  preparation  for  the  permit  ap- 
plication. Some  commenters  suggested 
that  "monitoring  stations"  was  too 
specific  and  should  be  replaced  with 


"monitoring  plan  or  program".  The 
suggested  change  was  not  made  since 
this  section  requires  that  monitoring 
stations  be  depicted  on  maps  rather 
than  merely  described.  Descriptions  of 
monitoring  plans  and  programs  are  re- 
quired elsewhere  in  the  regulations. 
(See.  for  example.  Sections  780.15  and 
780.16). 

Section  779.2S(c)  requires  detailed 
Information  on  the  coal  seam,  and  on 
the  stratum  of  overburden  and  stra- 
tum Immediately  below  the  lowest  coal 
seam  to  be  mined.  This  Information  is 
needed  to  establish  the  amount  of  ma- 
terial to  be  removf  J,  the  hydrologic 
effects  of  removing  the  seam,  and  the 
nature  of  the  final  pit  floor.  Some 
commenters  suggested  that  Informa- 
tion on  nature,  depth  and  thickness  of 
coal  seams  be  removed  from  public 
review  as  confidential  information. 
The  Office  did  not  re\Tse  Section 
779.25(c)  as  suggested.  Confidentiality 
of  permit  application  tnfortnation  Is 
governed  by  SecUon  786.15  of  these 
regulations.  Other  commenters  sug- 
gested that  Section  779.25(c)  be  re- 
vised to  require  additional  Information 
on  the  hydrology  of  the  area  Immedi- 
ately below  the  lowest  coal  seam  to  be 
mined.  The  Office  made  no  changes 
because  this  information  is  already  re- 
quired under  Sections  779.25(f)  and 
779.14  (narrative  description)  of  the 
regiilations. 

Section  779.25(d)  requires  identifica- 
tion of  all  coal  crop  lines  and  the 
strike  and  dip  of  the  coal  to  be  mined 
within  the  proposed  mine  plan  area. 
This  information  is  necessary  to  esti- 
mate the  probable  extent  of  the  oper- 
ation and  to  assess  the  proposed 
mining  method.  As  suggested  by  com- 
ments, the  term  "mineral  crop  lines' 
was  revised  to  read  "coal  crop  lines  ". 
As  proposed  this  information  would 
have  been  required  for  the  proposed 
mine  plan  and  adjacent  areas.  Some 
commenters  stated  that  this  informa- 
tion should  be  required  for  the  permit 
area  only.  These  comments  were  re- 
jected. This  information  is  needed  for 
the  mine  plan  area  In  order  to  assess 
the  potential  cumulative  Impacts  of 
the  proposed  mining  operations.  How- 
ever, adjacent  area"  was  deleted  since 
the  mining  will  only  take  place  within 
the  mine  plan  area. 

Section  779.2S(e)  requires  identifica- 
tion of  the  location  and  extent  of 
known  workings  of  active,  inactive  or 
abandoned  underground  mines.  Maps 
locating  underground  workings  will 
help  to  provide  a  basix  for  assessing 
the  potential  physical  and  environ- 
mental hazards  of  mining  in  their  vi- 
cinity. Some  commenters  objected  to 
this  requirement  on  the  basis  that  this 
information  cannot  always  be  deter- 
mined. The  Office  believes  no  change 
is  necessary  since  Section  779.25(e)  is 
limited    to    "known"    worlLlngs.    The 


scope  of  the  information  required 
under  779.25(e)  was  not  changed  to 
permit  area  as  suggested  by  conunents. 
This  broad  information  is  necessary 
because  water  drainage  from  under- 
ground mines  can  be  caused  by  surface 
mining,  (see  page  BIII-58  of  the  Pinal 
Environmental  Impact  Statement  and 
the  preamble  to  Section  816.55)  which 
in  turn,  affects  the  hydrology  of  the 
entire  area.  The  Act  expressly  requires 
broad  information  with  respect  to  hy- 
drology. (SecUon  507(bKll)). 

SecUon  779.25(f)  requires  mapped 
information  on  the  location  and 
extent  of  subsurface  water  if  encoun- 
tered within  the  proposed  mine  plan 
and  adjacent  area.  This  information  is 
necessary  to  establish  the  premlning 
subsurface  hydrologic  regime,  to  de- 
termine the  changes  that  mining 
would  cause  to  the  hydrologic  balance. 
to  help  plan  corrections  for  adverse 
Impacts,  and  to  set  standards  for  post- 
mining  groundwater  flows.  Comments 
that  the  scope  of  this  Information  be 
limited  to  the  permit  area  where  re- 
jected for  the  reasoris  discussed  under 
SecUon  779.25(e). 

Sections  779.25(h)  and  779.25(1)  re- 
quire mapped  Information  on  previous 
surface  mining  activities.  This  infor- 
mation is  necessary  to  establish  what 
areas  were  distxirbed  by  previous  oper- 
ations, to  assess  the  present  environ- 
mental damage  of  the  pre\'ious  oper- 
ations, and  to  establish  reclamation 
criteria  based  on  the  natural  condition 
of  the  land,  not  the  present  disturbed 
condiUon.  E]nvironmental  control  facil- 
lUes  would  be  Identified  under  para- 
.graph  (I)  to  anUdpate.  minimize  and 
avoid  interruption  of  their  operation. 
InformaUon  under  Section  779.25(h)  is 
necessary  for  the  ooine  plan  area  in 
order  to  assess  the  cumulaUve  Impacts 
in  the  area  of  the  mining  operaUons. 
Information  uiKler  SecUon  779.25(1)  is 
required  with  respect  to  the  permit 
area  only  because  the  effects  of  the 
proposed  operaUon  on  these  areas 
need  not  be  assessed  until  Just  before 
mining  commences. 

SecUon  779.2S(J)  requires  identifica- 
tion of  gas  and  oil  wells  within  the 
proposed  permit  area  and  water  wells 
within  the  mine  plan  and  adjacent 
area.  Knowledge  of  these  facilities  will 
enable  the  applicant  to  anticipate  and 
avoid  or  minimize  interruption  of  their 
operation.  The  terms  "depth  if  avsula- 
ble"  have  been  added  as  a  result  of 
comments  which  stated  that  depth  In- 
formaUon is  often  difficult  to  obtain. 
Information  on  water  wells  is  not  lim- 
ited to  those  within  the  permit  area 
because  such  wells  are  related  to  the 
hydrology  of  the  area  and  the  Act  re- 
quires broad  information  with  regard 
to  hydrology.  (SecUon  507(b)  (ID). 

Section  779.24(k)  requires  mapped 
information  on  slope  measurements 
measured  and  recorded  according  to 


certain  criteria  specified  in  SecUons 
779.24(kMl).  (2)  and  (3).  This  section 
has  been  revised  to  require  exisUng 
land  surface  configuration  measure- 
ments for  the  permit  area  since  this 
information  is  needed  only  as  applica- 
tions for  Individual  permits  are  filed. 
As  proposed  this  section  would  have 
required  a  specific  <x)ntour  interval. 
(See  proposed  Section  779.25(1X5).  43 
Fed.  Reg.  41841,  September  18.  1978). 
This  requirement  has  been  deleted  on 
the  basis  of  many  comments  which 
stated  that  five-foot  contour  maps  are 
generally  unavailable  aiKl  their  prepa- 
ration is  very  costly.  Proposed  Section 
779.25(1X4)  has  also  been  deleted. 
This  section  would  have  permitted 
(but  not  required)  that  slope  measure- 
ments could  be  nuule  from  existing 
topographic  maps.  The  Office  believes 
this  section  is  unnecessary  because 
slope  measurements  may  also  be  made 
in  other  ways.  e.g..  measurements  in 
the  field. 

§  779.27     Prime  farmland  id«ntificatk>ii  for 
surface  Mine*. 

Statutory  authority  for  this  Section 

is  found  in  Sections  102.  201.  501.  607. 
508,  510,  515  and  701  of  the  Act.  Sec- 
tion 779.27  is  a  new  section  which  has 
been  transferred  from  Sections 
78S.17(c)  and  785.17(d)  of  the  proposed 
rules.  This  transfer  has  been  made  be- 
cause the  prime  farmland  identifica- 
tion pr(x*dures  must  be  followed  for 
all  surface  mining  activiUes  in  order  to 
determine  which  lands  are  c»vered  by 
the  more  strigent  requirements  for 
prime  farmlaixL  Part  779  covers  gener- 
al requirements  for  all  surface  mining 
permit  applications,  while  Part  785  ap- 
plies to  the  limited  special  condiUorvi 
and  operations  discussed  therein. 

Section  507(bX16)  of  the  Act  re- 
quires a  reconnaissance  survey  to  de- 
termine whether  a  permit  application 
should  contain  a  soil  survey.  With  re- 
spect to  prime  farmland.  SecUon 
779.27  implements  this  requirement. 
The  particular  items  of  information 
which  are  required  to  be  addressed  in 
the  pre-application  investigation  are 
designed  to  enable  the  regulatory  au- 
thority to  determii»e,  under  Subsec- 
tions 779.27(bMc),  that  either  (1)  no 
soil  survey  Is  needed  l)ecause  the  lands 
In  the  mine  plan  area  are  clearly  riot 
prime  farmland  and  are,  therefore,  en- 
titled to  a  negative  determination;  or 
(2)  a  soil  survey  is  needed  under  para- 
graph (d)  l>ecause  the  results  of  the  re- 
connaissance inspection  do  not  clearly 
exclude  the  mine  plan  area  from  the 
prime  farmland  category.  Based  on 
the  results  of  the  survey,  the  regula- 
tory authority  will  decide  whether  the 
mine  plan  area  definitely  contains 
prime  farmland,  which  would  require 
that  the  applicant  file  a  plan  for  resto- 
ration of  the  lands  and  other  appropri- 
ate application  material  under  SecUon 
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SKKdMl)    of    the    Act    and    30    CFR 
786.17. 

Section  779.27  requires  that  the  pre- 
applicatlon  Investigation  be  conducted 
for  the  entire  mine  plan  area,  because 
Section  508<aKl)  of  the  Act  requires 
permit  applications  to  contain  identifi- 
cation of  the  lands  subject  to  surface 
mining  activities  over  the  full  life  of 
those  activities.  The  Office  believes 
that  knowledge  of  the  extent  of  prime 
farmlands  throughout  the  mine  plan 
area  Is  needed  for  the  regulatory  au- 
thority to  make  adequate  permit  deci- 
sions with  respect  to  the  hydrologic 
impacts  of  surface  mining  activities 
within  the  first  permit  area  on  the  re- 
mainder of  the  mine  plan  area,  so  that 
those  activities  do  not  adversely  affect 
prime  farmland  in  the  remainder  of 
the  mine  plan  area.  It  should  be  noted, 
however,  that  the  soil  reconstruction 
plan  filed  with  a  permit  application 
need  only  cover  the  permit  area  to  be 
mined  and  reclaimed  within  the  term 
of  the  permit  involved.  See  also  30 
CFR  786.17(d)  and  Part  823. 

Section  779.27(b)  establishes  criteria 
for  making  negative  determinations  of 
prime  farmland  for  the  mine  plan 
area.  These  criteria  are  indicators  that 
can  be  used  without  the  applicant  con- 
ducting a  detailed  soil  survey  for  the 
lands  involved.  Section  779.27(bKl) 
provides  for  excluding  land  that  has 
not  t)een  historically  used  for  crop- 
land, because  such  use  is  a  necessary 
element  of  prime  farmland  as  defined 
In  Section  701  of  the  Act  and  30  CFR 
701.5.  The  phrase  "historically  used 
for  cropland"  is  also  defined  in  Section 
701.6. 

Section  779.27(bK2)  excludes  lands 
with  a  slope  of  10  percent  or  greater. 
"Slope"  is  also  defined  in  Section 
701.5.  The  basis  and  purpose  for  this 
provision  was  explained  at  43  Fed. 
Reg.  41717-41718  (Sept.  18.  1978). 
Slope  measurements  are  to  be  pro- 
vided under  Section  779.25(k).  The 
Office  received  a  range  of  comments 
on  this  standard,  with  some  requesting 
that  the  criterion  be  lowered  to  ex- 
clude all  lands  of  slopes  less  than  7 
percent:  while  others  suggested  that, 
in  their  experience,  lands  have  been 
farmed  with  agricultural  yields  at 
slopes  of  up  to  14  percent.  Based  upon 
this  range  of  experience,  the  Office 
decided  not  to  change  the  regulations. 
As  was  indicated  in  the  preamble  to 
the  proposed  rules,  the  10  percent 
slope  requirement  was  derived  by  ex- 
trapolating the  erodibility  factor  in 
the  technical  prime  farmland  criteria 
of  the  Soil  Conservation  Service  (SCS) 
whfch.  when  judged  in  the  light  of 
SCS"  experience,  revealed  that  lands 
with  slopes  over  10  percent  are  too 
eroded  to  retain  sufficient  water.  It 
should  be  noted  that  it  is  this  element 
of  SCS'  criteria  that  was  used  as  the 
basis  for  the  10  percent  figiire.  not,  as 


some  commenters  assumed,  a  standard 
soil  classification  grouping  by  slopes  of 
intervals  0-fl  percent  and  8-12  percent. 
Moreover,  those  comments  Ignore  the 
experience  of  other  commenters  that 
high-quality  agriciiltural  lands  may 
Indeed  exist  on  land  over  moderate 
(e.g..  8-14  percent)  slopes.  If.  indeed,  a 
State  has  substantial  quantities  of 
land  «ith  slopes  over  10  percent  that 
need  prime  farmland  protection.  It  is 
expected  that  special  precautions  may 
be  included  in  the  regulatory  authori- 
ty program  for  that  State  under  Sec- 
tions 731.13  or  738.22(aK3). 

Section  779.27(b)<3)  establishes  neg- 
ative determination  criteria  with  re- 
spect to  the  water  availability  for 
lands  within  the  mine  plan  area.  The 
basis  and  purpose  of  these  criteria  was 
explained  in  43  Fe±  Reg.  41  718  (Sept. 
18,  1978).  Some  comments  were  re- 
ceived objecting  that  this  provision 
was  unnecessary,  because  water  avail- 
ability for  lands  is  adequately  ad- 
dressed by  consideration  of  soil  sur- 
veys. These  conuaents  have  not  been 
accepted  because  the  purpose  of  Sec- 
tion 779.27(b)  is  to  allow  for  negative 
determinations  to  be  made  without 
the  applicant  having  to  conduct  a  full 
survey. 

One  commenter  objected  to  Section 
779.27(bX3).  asserting  that  it  was  inap- 
propriate to  allow  for  exclusion  of 
lands  from  prime  farmland  categoriza- 
tion merely  because  lands  do  not  re- 
ceive 14  Inches  or  more  precipitation 
per  year.  This  commenter  cited  data 
tending  to  show  that.  In  the  Northern 
Oreat  Plains,  agrioiltural  productivity 
depended  on  soil  tyiies  and  did  not 
correlate  with  precipitation.  The 
Office  agrees  with  the  commenter's 
views  for  this  unique  area  but  does  not 
believe  that  a  change  to  the  regulation 
is  necessary  because.  In  addition  to  the 
exclusion  of  less  than  14  Inches  of  pre- 
cipiUtion,  SecUon  779.27(bX3)  also  re- 
quires that  lands  not  be  Irrigated,  nat- 
urally subirrigated,  or  have  a  devel- 
oped water  supply.  Thus,  in  arid  areas 
such  as  the  Northern  Great  Plains, 
lands  cannot  be  excluded  under  Sec- 
tion 779.27(b)(3)  merely  on  the  basis 
of  precipitation  data. 

Section  779.27(b)(4)  provides  nega- 
tive determination  criteria  relating  to 
readily  determinable  surface  soil  char 
acteristics  and  flooding  frequencies. 
The  basis  and  piupose  for  this  Section 
was  provided  in  43  fed.  Reg.  41718 
(Sept.  18.  1978).  Several  comments  as- 
serted that  these  criteria  should  be  de- 
leted in  the  final  rules  because  they 
are  addressed  in  soil  surveys.  They 
have  not  been  rejected  because  the 
purpose  of  Section  779.27  Is  to  make 
prime  farmland  determinations  with- 
out resorting  to  full  soil  surveys.  An- 
other comment  suggesting  that  these 
criteria  be  expressly  specified  in  their 
relationship  to  preclusion  or  reduction 


of  land  value  for  cultivating  crops  has 
also  been  rejected  because  the  rela- 
tionship of  the  land  to  its  actual  yixa 
for  cultivation  is  adequately  addressed 
in  negative  determinations  under  Sec- 
tion 779.27(bXl). 

A  number  of  comments  were  re- 
ceived on  the  use  of  the  frequency  of 
flooding  concept  in  the  proposed  rule 
as  a  negative  determination  (rriteria. 
These  conunents  generally  objected 
that  the  proposed  rule  would  allow  ex- 
emption of  too  much  high  quality  ag- 
ricultural land  located  in  flood  plain 
areas  which  are  frequently  flooded. 
The  Office  accepted  the  general 
thrust  of  these  comments  and  has 
adopted  a  final  rule  with  a  two-step 
flooding  test  to  insure  that  lands  sub- 
ject to  flooding  are  not  excluded  from 
prime  farmland  protection,  unless 
flooding  occurs  over  a  long  period  of 
time  to  decrease  crop  yields.  However, 
the  Office  has  decided  not  to  define 
flood  specifically  or  to  relate  the 
flooding  criterion  to  specific  growing 
seasons,  because  there  are  matters  of 
highly  local  variability  which  are  more 
appropriately  addressed  in  particular 
State  regulatory  program  provisions. 

Commenters'  requests  that  the  term 
"very  rocky  surface"  be  defined  in  Sec- 
tion 779.27(bX4)  have  not  been  accept- 
ed because  this  condition  (too]  can 
also  be  [matter!  of  substantial  local 
variability.  The  Office  recognizes  that, 
in  general,  coverage  of  more  than  10 
percent  of  the  area  with  coarse  rock 
fragments  is  sufficient  to  preclude  eco- 
nomical planting,  cultivating  and  har- 
vesting. However,  there  may  be  areas 
where  other  factors  exist  that  make 
use  of  the  land  for  farming  highly  de- 
sirable with  nwky  levels  over  10  per- 
cent. 

Section  779.27(bH5)  provides  the 
final  negative  determination  criteria 
for  prime  farmland  which  is  a  designa- 
tion by  the  SCS  on  the  basis  of  an  ex- 
isting, adequate  soil  survey  for  the 
mine  plan  area.  It  is  to  be  used  pursu- 
ant to  the  requirements  of  Sections 
779.27(c>-<d). 

Numerous  COTunenters  suggested 
that  negative  determination  be  made 
on  the  basis  of  predetermined  sizes  of 
land  to  reflect  their  opinion  that  small 
plots  of  prime  farmland  lack  economic 
fanning  viability.  Suggested  alterna- 
tives included  (1)  exclusion  of  plots  of 
5-10  acres.  (2)  allowing  consolidation 
of  small  plots  Into  one  large  plot.  (3) 
exclusion  of  plots  so  small  that  they 
are  not  viable  economic  units,  and  (4) 
allowing  the  regulatory  authority  dis- 
cretion to  identify,  with  the  assistance 
of  agricultural  agencies,  those  small 
tracts  of  prime  farmland  which  must 
t)e  reconstructed. 

The  Office  has  not  accepted  these 
suggestions  for  several  reasons.  First, 
the  commenters  provided  no  data  or 
other  material  establishing  how  ade- 


quate evaluation  of  economic  viability 
of  prime  farmland  could  be  made  with 
the  relatively  low  level  of  detail  re- 
quired in  a  preappplication  reconnais- 
sance investigation.  Second,  to  the 
extend  that  the  economic  utility  of 
lands  can  be  reviewed  in  pre-applica- 
tion  mvestigatlon.  this  factor  is  taken 
into  account  under  Section 
779.27(bXl)  by  careful  scrutiny  of 
whether  the  land  has  some  history  of 
agricultural  use.  Finally,  the  Office 
does  not  believe  that  Congress  Intend- 
ed to  limit  prime  farmland  protection 
to  only  large  plots  or  to  utilize  a 
purely  economic  test  for  protection  of 
prime  farmland,  since  the  focus  of  the 
definition  of  prime  farmland  is  on  his- 
torical use  of  the  land,  not  on  whether 
it  is  used  in  marketable  use  at  a  partic- 
ular time.  Thus,  the  final  regulations 
do  not  contain  any  exclusion  for  small 
plots  of  prime  farmland. 

Two  commenters  suggested  that  this 
entire  section  be  deleted  t>ecause  there 
Is  no  tMsis  for  it  in  the  Act  and  the 
SCS  can  easily  determine  whether  or 
not  prime  farmland  is  in  the  permit 
area.  The  preapplication  negative  de- 
termination requirement  provides  the 
mine  operator  with  a  simplified 
method  of  disposing  of  the  prime 
farmland  issue,  especially  where  there 
are  obviously  no  prime  farmlands. 
This  provision  will  undoubtedly  assist 
the  small  operator  in  Appalachia.  It  is 
true  that  the  SCS  can  easily  deter- 
mine the  location  of  prime  farmland 
soils  where  sofl  surveys  have  been  pre- 
pared. However,  where  soil  surveys 
have  not  been  prepared,  prime  farm- 
land soil  surveys  would  otherwise  be 
required  to  determined  if  prime  farm- 
land soil  exists  on  the  mine  permit 
area.  To  avoid  requiring  preparation 
of  a  soil  survey  in  obviously  nonprime 
farmland  areas,  negative  determina- 
tion is  a  lower  cost  alternative  which 
would  be  an  alternative  In  the  permit 
applications.  For  these  reasons,  these 
comments  are  rejected. 

A  few  commenters  endorsed  the  neg- 
ative determination  provision,  howev- 
er, they  did  not  believe  that  a  formal 
application  was  necessary.  These  com- 
ments have  been  rejected  because  the 
negative  determination  must  be  made 
with  adequate  provision  for  public  par- 
ticipation under  Part  786.  which 
cannot  be  accomplished  without  use  of 
a  permit  application  to  establish  that 
the  criteria  of  Section  510(d)  of  the 
Act  will  t)e  achieved. 

PART  780— SURFACE  MINING  PERMIT 
APPLICATION— MINIMUM  RE- 

QUIREMENTS   FOR    RECLAMATION 
AND  OPERATION  PLAN 

IiriKOOucnoif 

1.  Put  780  establishes  the  heart  of 
the  permit  application:  The  mining  op- 


erations and  reclamation  plan  for  sur- 
face mining  activities.  The  regulatory 
authority  will  utilize  this  information, 
together  with  the  description  of  the 
existing  environmental  resources  ob- 
tained under  Part  779  to  predict 
whether  the  lands  to  t>e  mined  can  be 
reclaimed  as  required  by  the  Act,  and 
if  the  operations  can  be  conducted  in 
compliance  with  the  standards  of  Part 
816,  Subchapter  K.  Authority,  pur- 
poses, and  bases  were  discussed  in  gen- 
eral, at  41700-41705  (September  18, 
1978). 

2.  As  is  discussed  in  greater  detail  in 
the  Introduction  to  the  preamble  to 
Part  779.  substantial  changes  were 
made  In  Part  780  to  narrow  the  scope 
of  detailed  information  required  In  ap- 
plication concerning  the  mine  plan 
and  adjacent  aretL  However,  the 
Office  did  not  accept  conunents  assert- 
ing that  all  requirements  of  part  780 
be  limited  to  the  proposed  permit 
area.  For  further  explanation  of  this 
issue,  see  the  preamble  to  Section 
701.5  and  to  the  individual  Sections  of 
Part  780. 

3.  The  scope,  objectives,  and  respon- 
sibilities specified  in  the  final  rules  for 
Part  780  are  the  same  as  in  the  pro- 
posed rule,  with  one  major  exception. 
The  first  phrase  in  proposed  Section 
780.2  was  deleted  as  redundant  of  the 
statement  of  the  scope  of  Part  780  in 
Section  780.1.  In  addition,  minor  edito- 
rial revisions  were  made  to  Sections 
780.1-780.4,  to  clarify  meaning. 

4.  A  commenter's  suggestion  that 
Part  780  be  deleted  entirely  as  unnec- 
essary, in  view  of  the  detailed  nature 
of  the  statute  Itself  (Sections  507(b), 
508(a)  of  the  Act)  was  rejected.  Con- 
gress clearly  intended  that  the  Office 
would  amplify  the  requirements  of  the 
Act  in  Implementing  regulations,  to  es- 
tablish minimum  standards  for  the 
permanent  regulation  program.  (See 
Sections  201(c).  501(b).  503(a).  of  the 
Act). 

Another  commenter's  objection  to 
use  of  the  term  "comprehensive"  in 
the  statement  of  objectives  at  section 
780.2  was  also  rejected.  Congress  con- 
templated that  operations  and  recla- 
mation plans  would  be  a  fuU  and  de- 
tailed statement  of  all  relevant  Infor- 
mation. (Sections  5M(a),  of  the  Act. 
H.R.  Rept.  No.  96-218.  95th  Cong.,  1st. 
Sess  at  71-93.  (1977)) 

S7M.11     OperatkM  ^lan:  General  require- 
ment. 

1.  The  statutory  authority  for  Sec- 
tion 780.11  is  found  in  Sections  102. 
501(b),  503.  507(b),  508(a),  510(b)  and 
515(b)  of  the  Act.  This  section  requires 
that  each  application  contain  a  de- 
scription of  proposed  mining  oper- 
ations to  be  conducted  within  pro- 
posed mine  plan  area.  This  informa- 
tion is  necessary  to  enable  the  regula- 
tory authority  to  gauge  the  cimiula- 


tlve  Impacts  of  the  proposed  oper- 
ations on.  for  example,  the  hydrology 
and  fish  and  vrildlife  of  that  area.  Sec- 
tion 780.1  Ka)  requires  a  narrative  de- 
scription of  the  mining  methods,  engi- 
neering techniques,  and  major  equip- 
ment planned  for  use  in  the  operation, 
and  a  description  of  the  anticipated 
production  of  the  mine.  Section 
780.11(b)  requires  a  narrative  descrip- 
tion of  the  planned  use  of  certain 
listed  facilities,  including  construction, 
modification,  maintenance  and  remov- 
al of  such  facilities.  The  information 
required  by  this  section  is  intended  to 
aid  the  regulatory  authority  in  deter- 
mining whether  the  applicant  can 
meet  the  performance  standards  of 
these  regulations. 

In  addition  to  the  changes  made  in 
this  Section  in  connection  with  consid- 
eration of  public  comments,  the  Office 
has  made  editorial  non-substantive 
changes  In  this  Section  since  it  was 
proposed. 

2.  Numerous  commenters  objected  to 
the  requirement  in  Section  780.11(a) 
for  tonnage  information.  Some  sug- 
gested that  tonnage  information  be  In- 
cluded only  for  small  operator  assist- 
ance programs:  others  suggested  that 
tonnage  information  is  (X)nfidentlal 
and  as  such  should  not  be  required. 
The  Office  considered  the  following 
alternatives  In  (X)nnection  with  these 
comments:  (1)  no  change:  (2)  delete 
the  requirement  for  tonnage  informa- 
tion: and  (3)  revise  Section  780.11(a)  to 
require  tonnage  Information  only 
from  operators  participating  in  the 
small  operator  assistance  program. 
The  Office  believes  that  figures  on  an- 
ticipated coal  production  are  necessary 
to  determine  the  feasibility  of  an  ap- 
plicant's plan  to  comply  with  the  per- 
formance standards.  For  example,  ton- 
nage reports  will  assist  the  regulatory 
authority  in  evaluating  the  suitability 
and  accuracy  of  proposed  plans  for 
waste  storage,  spoil  disposal,  and  road 
locations  and  size  and  in  determining 
the  (mmulative  effects  of  the  proposed 
mining  operation.  Therefore,  no 
changes  were  made  as  a  result  of  these 
comments. 

3.  Several  commenters  suggested 
that  descriptions  of  major  equipment 
(Section  780.11(a))  be  limited  to  equip- 
ment used  in  mining  and  reclamation. 
The  terms  "those  operations"  which 
appear  In  Section  780.11(a)  are  Intend- 
ed to  refer  back  to  the  terms  "mining 
operations"  which  appear  in  the  intro- 
ductory paragraph  to  this  Section. 
The  Office  believes  that  no  additional 
changes  or  limitations  are  necessary, 
and  thus  has  made  no  revisions  as  a 
result  of  these  comments. 

4.  A  few  commenters  objected  to 
Section  780.11(b)  in  lU  entirety. 
Others  siiggested  that  Sections 
780.11(bXl)  and  780.11(bX2)  be  de- 
leted as  unnecessary.  The  Information 
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required  under  Section  780.11(b)  is 
neoemry  to  insure  compliance  with 
the  performance  standards  as  follows: 
Paragraph  (bHl),  Section  816.45-46^ 
48,  91-93,  Paragraph  (bH2),  Section 
816.21-25.  71-74.  100-106;  Paragraph 
(bK3).  SecUon  816.59,  150-176.  180: 
Paragraph  (bK4).  Section  816.81-89. 
91-93:  Paragraph  (b)(5).  Section 
816  181;  and  Paragraph  (b)(6).  Section 
816.41-47,  96.  Proposed  Sections 
780.11(bKl)  and  (b)(2),  major  build- 
ings and  other  facilities,  and  utilities 
services,  respectively,  have  been  de- 
leted as  suggested  by  comments.  These 
changes  have  resulted  In  Section 
780.11(b)  being  renumbered  in  the 
final  regulations. 

5.  Several  commenters  suggested 
that  proposed  Section  780.11(b)  im- 
plied that  all  of  the  listed  facilities 
and  structures  be  removed  following 
mining.  As  pointed  out  by  these  com- 
ments, removal  is  not  required  In  all 
cases.  Accordingly,  language  has  been 
added  in  Section  780.11(b)  to  clarify 
that  removal  of  facilities  need  not  be 
described  if  those  facilities  are  being 
retained  as  part  of  the  proposed  post- 
mining  land-use. 

6.  Some  commenters  suggested  that 
a  new  requirement  be  added  here  as 
well  as  In  the  companion  Section  of 
the  application  requirements  for  un- 
derground mining  operations  that 
would  require  an  operator  to  disturb 
only  that  amount  of  land  necessary 
for  the  conduct  of  the  mining  and  rec- 
lamation operations.  These  com- 
menters cited  Section  102(d)  of  the 
Act  as  support  for  their  position.  Sec- 
tion 102(d)  of  the  Act  states  the  gener- 
al purpose  that  surface  coal  mining 
operations  be  conducted  so  as  to  pro- 
tect the  environment.  All  of  Sub- 
chapter K  (Permanent  Program  Per- 
formance Standards)  is  intended  to 
implement  this  and  the  other  stated 
purposes  of  the  Act.  (See  Sections 
810.2  and  816.71(a),  for  example.)  To 
the  extent  that  the  Act  requires  Infor- 
mation in  the  permit  application  re- 
garding minimum  disturbance  of  land, 
that  information  is  to  be  submitted 
pursuant  to  Section  508(a)(6)  of  the 
Act  and  Section  780.18(b)(6)  of  these 
regulations.  The  Office  believes  it  Is 
without  authority  under  Section  508 
of  the  Act  to  require  an  entire  plan  di- 
rected toward  minimum  disturbance  of 
land  areas  when  this  result  Is  achieved 
under  other  regulations.  Accordingly, 
no  change  has  been  made  as  a  resiilt 
to  these  comments. 

9780.12    Operslion    plan:    Existing    ■tmc- 
ture*. 

This  is  a  new  section  In  the  final  reg- 
ulations which  sets  forth  the  oper- 
ation plan  requirements  In  permit  ap- 
plications for  surface  coal  mining  ac- 
tivities. The  authority  for  this  Section 
and  Its  t>asis  and  purpose  are  discussed 
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In  the  preamble  to  30  C.F.R.  701.11(e). 
This  section  was  added  in  response  to 
comments  suggesting  that  the  Office 
adopt  an  explicit  rule  for  regulation  of 
existing  structures. 

9  780.13    Operations  plan:  BlaitUng. 

1.  Authority  for  this  Section  Is  Sec- 
tions 102,  201(c),  503.  504,  506,  507(g). 
508(a)  and  515(b)  of  the  Act.  This  Sec- 
tion provides  the  regulatory  authority 
with  a  narrative  explanation  and  data 
for  evaluation  of  the  possible  environ- 
mental and  public  health  and  safety 
consequences  of  the  use  of  blasting 
agents  during  the  proposed  surface 
mining  activities.  This  evaluation  will 
be  used  to  determine  whether  the  ac- 
tivities can  generally  be  expected  to 
comply  with  Sections  816.41,  816.50- 
816.51.  and  Sections  816.61-816.68  of 
Subchapter  K.  This  Section  was  re- 
numbered from  Section  780.12  of  the 
proposed  regulations.  Technical  litera- 
ture considered  In  Its  development  was 
the  same  as  for  Sections  816.61-816.68. 

2.  Proposed  Section  780.12  would 
have  required  a  blasting  plan  for  the 
affected  area,  which  could  have  been 
construed  to  call  for  a  plan  for  the 
entire  life  of  the  proposed  surface 
mining  activities  (e.g.  for  the  "mine 
plan  area"),  given  the  way  In  which 
the  terms  aiffected  area,  permit  area, 
and  mine  plan  area  have  been  defined. 
In  response  to  comments  which  object- 
ed generally  to  requiring  the  applica- 
tion to  cover  areas  outside  the  immedi- 
ate permit  area,  the  Office  has  speci- 
fied that  the  blasting  plan  need  only 
be  provided  for  the  proposed  permit 
area  in  the  final  niles.  These  com- 
ments, as  dlsciissed  below,  indicated 
difficulty  would  exist  In  providing  de- 
tailed Information  on  blasting  oper- 
ations at  the  permit  application  stage, 
thus,  the  Office  will  not  require  appli- 
cants to  provide  highly  detailed  data 
on  blasting  to  be  conducted  many 
years  In  the  future  (i.e..  beyond  the 
first  permit  term  increment),  as  would 
have  been  required  under  proposed 
Section  780.12. 

3.  One  commenter  found  no  problem 
in  meeting  the  proposed  requirements. 
It  Is  true  that.  In  some  operations.  In- 
formation such  as  drillhole  patterns, 
bole  loading,  and  firing  orders  can  be 
developed  before  mining  operations 
are  started.  Where  the  geologic  forma- 
tions are  constant  and  the  mining  op- 
erations will  toe  relatively  short-lived, 
providing  detailed  information  for  the 
blasting  plan  for  the  entire  permit 
area  would  not  be  difflciilt  for  the  ap- 
plicant. However,  as  pointed  out  by 
other  commenters.  many  mining  oi;>er- 
atlons  have  varying  conditions  which 
require  frequent  adjustments  of  drill- 
ing patterns,  charge  weights,  and  deto- 
nation sequences  during  mining  oper- 
ations. 


These  conditions  could  be  {Mutlally 
accoiuited  for  by  only  requiring  that 
approximate  drilling  patterns  be  sub- 
mitted with  the  application.  However, 
this  would  still  result  in  the  frequent 
need  to  revise  the  permit  application 
when  conditions  require  drilling  pat- 
terns different  from  those  anticipated 
In  the  original  application. 

Therefore,  the  Office  has  modified 
the  final  rule  at  Section  780.13(b),  to 
delete  the  requirement  for  detailed 
blasting  oi>eratlonal  data  In  the  appli- 
cation Itself.  Instead,  the  applicant 
will  be  required  to  submit  Its  plans  to 
the  regulatory  authority  for  recording 
and  reporting  detailed  blasting  oper- 
ational data  during  the  actual  conduct 
of  mining  operations. 

The  flrud  rule  will  still  provide  the 
regulatory  authority,  through  Section 
780.13(a).  with  sufficient  information 
to  determine  that  the  applicant  wUl 
comply  with  the  provisions  of  Sections 
816.61-816.68,  of  Subchapter  K.  This 
also  meets  the  requirements  of  Section 
507(g)  of  the  Act.  To  the  extent  that 
Sections  816.61-816.68.  require  prior 
regulatory  authority  approval  of  blast- 
ing, it  is  expected  that  detailed  infor- 
mation of  the  liind  originally  contem 
plated  for  Inclusion  in  the  permit  ap- 
plication will  have  to  be  supplied  to 
the  regulatory  authority  under  sec- 
tions 816.62  and  816.65  after  the 
permit  issuance,  but  before  particular 
blasting  operations  are  conducted.  See 
the  preamble  to  Section  816.65. 

4.  Commenters  to  the  proposed  rule 
noted  an  inconsistency  between  pro- 
posed Sections  780.12(b)  and  Section 
816.68.  The  former  would  have  re- 
quired that  a  record  of  every  blast  be 
reported  to  the  regulatory  authority, 
while  the  latter  required  that  records 
merely  be  retained  at  the  permit  area 
for  public  and  regulatory  authority-In- 
spection. This  Inconsistency  was  elimi- 
nated by  appropriate  modification  to 
Section  780.13(b)  in  the  final  rule. 
Records  ordinarily  need  only  l>e  re- 
tained on-site. 

5.  Some  editorial  changes  were  made 
to  subparagraphs  (b)  (l)-<2)  of  the 
final  rule  to  eliminate  redundant  lan- 
g\iage.  The  "configuration"  require- 
ment of  (bKl)  and  "placement"  speci- 
fication of  (bK2)  were  both  eliminated 
as  redundant  of  the  phrase  "drilling 
patterns,  including  size,  numbers, 
depths,  and  spacing  of  holes."  which 
was  retained  In  the  final  rules  at 
780.13(b)(1). 

6.  The  re\iew  of  the  regulations 
prompted  by  comments  on  other  sec- 
tions revealed  an  Inconsistency  In  the 
regiilatlons.  because  Section  816.65(b) 
requires  regulatory  authority  approval 
of  blasting  under  emergency  condi- 
tions. Section  816.65(b)  of  Sut>chapter 
K  states,  .  .  except  In  those 
unavoidably  hazardous  conditions  ap- 
proved   by    the    regulatory    authori- 


ty, .  .  ."  but  no  provision  existed  In 
the  proposed  regulations  for  the  oper- 
ator to  submit^  for  regxilatory  authori- 
ty approval,  identification  of  emergen- 
cy situations  under  which  these  devi- 
ations would  be  allowed.  The  logical 
place  for  such  a  description  to  be  sub- 
mitted is  with  the  permit  application. 
The  types  of  emergency  conditions  in- 
volved are  those  for  which  weather  In- 
formation and  other  similar  historical 
or  physical  data  can  be  supplied  by 
the  applicant,  as  opposed  to  drill  pat- 
terns and  precise  figures  on  charge 
weights  which  carmot  necessarily  be 
determined  until  operations  are  about 
to  commence  In  the  field.  Section 
780.13(f)  has.  therefore,  been  added  to 
the  final  rules. 

9  780.14    Operation  plan:  Maps  and  plans. 

Authority  for  this  Section  is  found 
in  Sections  102,  201(b),  601(b),  503. 
504.  507(b)  and  (g).  508(a)  and  515  of 
the  Act.  In  addition  to  the  narrative 
plans  required  by  other  sections,  this 
section  of  part  780  (presented  In  the 
proposed  regulations  as  Section 
780.13)  requires  that  each  application 
include  certain  described  maps  and 
plans.  Some  of  these  maps  and  plans 
must  be  prepared  by  specified  profes- 
sionals as  required  under  Sections  507 
and  515  of  the  Act.  Accurate  maps  and 
plans  are  needed  by  the  regvilatory  au- 
thority to  determine  whether  the  ap- 
plicant can  meet  the  performance 
standards  of  Part  816. 

The  Office  has  made  several  editori- 
al and  organizational  changes  in  tills 
section  to  make  It  consistent  with 
other  closely  related  sections  and  to 
clarify  Its  provisions.  The  introduction 
has  been  reduced  to  a  single  sentence 
prefacing  the  three  paragraphs  of  this 
section.  Section  780.14(a)  now  mcludes 
material  originally  presented  In  the  In- 
troduction and  paragraphs  (a)  and  (b). 
Reference  to  map  scale  has  been 
moved  to  Section  771.23(e) -and  com- 
ments received  thereon  are  discussed 
in  the  preamble  to  that  Section.  Sec- 
tion 780.14(b)  now  contains  eleven 
paragrapiis  most  of  which  were  origi- 
nally listed  under  paragraph  (c). 

Tliree  paragrapiis  were  deleted  from 
Section  780.14(b).  Maps  for  final  sur- 
face configuration  and  location  of 
water,  air  and  wildlife  monitoring 
points  are  now  covered  In  Sections 
780.14  and  779.25(b),  respectively.  The 
locations  and  descriptions  of  facilities 
which  will  remain  permanently  after 
reclamation  are  covered  in  the  narra- 
tive statement  required  under  Section 
780.11(b).  Other  changes  were  made  as 
a  result  of  comments  and  are  discussed 
l)elow. 

Section  780.14(a)  requires  informa- 
tion on  the  lands,  facilities  and  fea- 
tures of  the  proposed  mine  plan  and 
adjacent  areas  which  will  be  affected 
or  changed  by  the  proposed  operation. 
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This  information  will  give  the  regula- 
tory authority  an  overview  of  the 
entire  operation  which  wUl  supple- 
ment the  Information  on  plans  for  the 
proposed  permit  area  required  under 
Section  780.14(b).  Information  on  the 
proposed  mine  plan  and  adjacent  areas 
is  necessary  in  order  to  assess  the  cu- 
mulative Itnpacts  of  the  entire  mining 
operation.  Section  780.14(b)  requires 
Identification  of  structures,  facilities 
and  areas  which  will  be  used  or  affect- 
ed by  the  mining  operation.  This  In- 
formation is  required  for  the  proposed 
permit  area  except  that  identification 
of  the  land  area  to  be  affected  accord- 
ing to  the  sequence  of  mining  and  rec- 
lamation must  be  made  with  respect  to 
the  proposed  mine  plan  area.  Section 
780.14(c)  requires  that  maps  identify- 
ing certain  areas  and  facilities  be  pre- 
pared by  or  under  the  direction  of  and 
certified  by  a  qualified  registered  pro- 
fessional engineer  or  professional  ge- 
ologist, with  assistance  from  experts  in 
related  fields  such  as  land  surveying 
and  landscape  architecture.  However, 
Section  780.14(c)  further  requires  that 
plans  for  sedimentation  ponds  be  pre- 
pared only  by  qualified  registered  en- 
gineers, and  that  plans  for  spoil  dis- 
posal facilities  be  prepared  only  by 
qualified  registered  professional  engi- 
neers. These  requirements  are  in  ac- 
cordance with  Section  515  of  the  Act. 
The  purpose  of  Section  780.14(c)  Is  to 
Insure  high  quality  planning,  design 
and  dociunentation  of  maps  required 
In  the  application. 

Some  commenters  suggested  that 
Section  780.14(a)  be  revised  to  limit 
the  scope  of  the  map  Information  re- 
quired to  the  proposed  permit  area  for 
the  first  five  years  of  operation.  As 
proposed,  this  Section  would  have  re- 
quired maps  for  the  proposed  permit 
area  but  without  a  specified  time 
period.  Section  508(a)(1)  of  the  Act, 
upon  which  Section  780.14(a)  of  the 
regulation  Is  based,  clearly  states  that 
the  application  must  identify  "the 
lands  subject  to  surface  coal  mining 
operations  over  the  estimated  life  of 
those  operations  ..."  (emphasis 
added).  Maps  of  the  total  mine  plan 
area  will  be  required  to  give  a  com- 
plete picture  of  the  entire  milling  op- 
eration and  to  assess  Its  cumulative  ef- 
fects. As  a  result,  these  comments 
were  not  adopted  and  Section 
780.14(a)  was  revised  to  require  maps 
and  plans  for  the  proposed  mine  plan 
and  suljacent  areas. 

These  commenters  also  suggested 
that  the  information  required  under 
Section  780.14(b)  be  limited  to  the  pro- 
posed permit  area.  These  comments 
were  adopted  and  revisions  made  to 
Section  780.14(b)  with  one  exception. 
As  required  by  Section  508(a)(1)  of  the 
Act,  the  identification  of  areas  to  be 
affected    under    Section    780.14(b)(2) 
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must  be  given  with  resi>ect  to  the  pro- 
posed mine  plan  area. 

Some  conmienters  suggested  that 
Section  780.14(b)(9)  relating  to  Identi- 
fication of  facilities  used  to  protect  or 
enhance  fish  and  wildlife  and  related 
envirormiental  values  was  ambiguous 
and  should  be  deleted.  "Facility"  as 
used  In  this  section  Is  Intended  to  refer 
to  structures  such  as  fences,  under 
passes  and  overpasses,  and  habitat 
components  such  as  vegetation  group- 
ings and  plarmed  wetlands  which  are 
designed  to  mitigate  the  effects  of 
mining  and,  where  EKXsslble,  enhance 
valuable  fish,  wildlife  and  other  envi- 
ronmental values.  This  Information  is 
necessary  to  Insure  compliance  with 
Section  816.97  and  Is  an  Important 
aspect  of  postmining  land  use  plan- 
ning. No  change  was  made  as  a  result 
of  these  comments. 

A  few  comments  suggested  that  the 
reference  to  design  and  construction 
specifications  In  section  780.14(bKll) 
be  deleted.  The  Office  agrees  that 
specifications  are  Inappropriate  for  In- 
clusion as  part  of  a  map.  (See  Section 
780.25  for  requirements  for  construc- 
tion of  the  facilities  listed  in  Section 
780.14(b)(ll)).  Accordingly,  the  refer- 
ence to  specifications  has  been  de- 
leted. 

Some  commenters  suggested  that 
the  final  surface  configuration  map 
which  was  proposed  to  be  required 
under  this  section  (see  Section 
780.13(c)(ll)  of  the  proposed  regula- 
tions) not  be  required  In  aU  cases.  As 
discussed  above  In  this  preamble,  this 
requirement  has  been  moved  in  the 
final  regulations  to  Section 
780.18(b)(3).  As  a  result  of  this  com- 
ment and  other  comments  discussed  In 
the  preamble  to  section  780.18.  either 
contour  maps  or  cross  sections  of  the 
proposed  final  surface  configuration 
may  be  provided  in  the  permit  applica- 
tion. 

A  few  commenters  suggested  that 
Section  780.14  be  revised  to  Include  an 
additional  requirement  relating  to 
Identification  of  reference  areas  on 
maps.  Since  this  Information  Is  re- 
quired under  Section  779.24(f),  a  dupli- 
cative requirement  was  not  added  to 
Section  780.14(c).  A  number  of  com- 
menters suggested  that  Section 
780.14(c)  be  revised  to  state  that  regis- 
tered professional  engineers  as  well  as 
professional  geologists  be  pe-j-mitted  to 
prepare,  supervise  the  preparation  of. 
and  certify  the  maps  listed  there.  The 
Office  agrees  that  this  language  would 
be  more  in  accordance  with  the  Act, 
and,  accordingly,  has  made  this 
change.  Except  for  the  limitations  set 
forth  in  Sections  780.14(c)  (1)  and  (2). 
any  qualified  professional  may  pre- 
pare the  maps  required  under  this  sec- 
tion. The  reader  may  wish  to  refer  to 
the  preamble  to  Section  779.24  for  ad- 
ditional discussion  of  comments  relat- 
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ing  to  who  may  prepare  maps,  plans 
and  cross  sections. 

1 7M.I5    Air  poQution  control  plan. 

Section  780.15  establishes  the  permit 
application  requirements,  so  that  the 
refrtilatory  authority  Is  provided  with 
comprehensive  and  reliable  Informa- 
tion on  the  air-quality  Impact  of  pro- 
posed surface  coal  mining  operations. 
This  section  Is  Intended  to  assure  that 
proposed  surface  coal  mining  oper- 
ations comply  with  the  air  quality  re- 
quirements of  the  Act. 

1.  The  Office  considered  the  follow- 
ing general  alternatives  to  the  final 
regulations:  (a)  exempt  fugitive  dust 
from  regulation  under  the  Act;  (b)  re- 
quire monitoring  and  management 
practices  in  all  cases,  and  modeling  as 
a  condition  precedent  to  obtaining  a 
permit  for  Western  siirface  mines  with 
production  levels  In  excess  of  one  mil- 
lion tons  per  year,  (c)  require  monitor- 
ing in  some  cases,  together  with  dust- 
control  practices  in  all  cases  and  an 
air -quality  review  in  some  cases.  The 
rationale  for  selecting  the  final  regula- 
tions in  lieu  of  the  alternatives  is 
found  in  the  context  of  this  general 
preamble  discussion,  the  disposition  of 
submitted  comments  related  to  the 
final  regulations,  and  the  preamble  to 
the  proposed  regulations  for  the  per- 
manent program  (See  43  Fed.  Reg. 
41700-41703). 

2.  Permit  application  regulations  for 
air  quality  are  supported  by  Sections 
102.  201(c).  501(b).  503  (a),  and  (b). 
504.  507(b).  508(aH9).  510.  515<bX4) 
and  (bX24),  and  517  of  the  Act.  In  ad- 
dition to  technical  literature  submit- 
ted in  comments  and  relied  upon  in 
this  preamble,  the  Office  relies  upon 
technical  literature.  State  laws,  and 
regulations  and  other  materials  listed 
In  the  preamble  to  the  proposed  regu- 
laUons  (42  Fed.  Rec.  4170O-41703. 
41770-41771,  September  18.  1978.) 

3.  In  the  Act.  Congress  established 
an  explicit  performance  standard  to 
control  air  pollution  from  surface 
mining  operations.  Section  515(bK4)  of 
the  Act  provides  that  all  operators 
shall  "stabilize  and  protect  all  surface 
areas  including  spoil  piles  affected  by 
the  surface  coal  mining  and  reclama- 
tion operation  to  effectively  control 
erosion  and  attendant  air  and  water 
pollution."  (Emphasis  added.) 

Thus.  If  a  surface  area  Is  affected  by 
surface  coal  mining  and  reclamation 
operations,  the  Act  requires  effective 
control  of  attendant  air  pollution.  The 
phrase  "surface  coal  mining  and  recla- 
mation operations"  is  broadly  defined 
In  the  Act  to  mean  surface  coal  mining 
operations  and  all  operations  neces- 
sary and  Incident  to  reclamation.  (Sec- 
tion 701(27).)  The  definition  of  the 
phrase  "surface  coal  mining  oper- 
ations" Includes  not  only  activities 
conducted  on  the  surface  of  lands  in 


connection  with  surface  mines,  and 
surface  Impacts  incident  to  under- 
ground mines,  but  also  haul  roads  and 
access  roads  for  such  activities.  There- 
fore, the  performance  standard  of  the 
Act  mandates  pervasive  control  of  air 
pollution  from  surface  coal  mining 
and  reclamation  operations. 

Congress  has  required  that  each 
permit  application  contain  the  meas- 
ures to  be  taken  to  implement  this 
performance  standard.  The  permit  ap- 
plication requirements  listed  in  Sec- 
tions 780.15(a)  and  (b)  are  the  first 
critical  steps  in  the  process  of  assuring 
that  all  surface  coal  mining  operations 
effectively  control  air  pollution  from 
all  surface  areas.  The  surface  mining 
permit  cannot  be  approved  unless  the 
regulatory  authority  finds,  in  writing, 
that  the  permit  application  meets  re- 
quirements to  effectively  control  air 
pollution  from  an  surface  areas.  (Sec- 
tions 510(b)  and  508(aK9).  (14). 

4.  The  final  regulations  are  struc- 
tured on  a  regional  and  projected  pro- 
duction level  basis.  This  regulatory 
scheme  has  been  decided  upon.  In 
part,  because  of  the  current  status  of 
technical  literature  and  air  quality 
regiilations  In  the  field.  The  regula- 
tions also  recognize  the  potential  vari- 
ations in  air  quality  impact  depending 
upon  climate,  geology,  and  operating 
characteristics  of  surface  coal  mining 
operations  In  different  parts  of  the 
country. 

The  final  permit  regulations  ad- 
dressing air  quality  are  separated  into 
two  parts.  For  surface  mining  activi- 
ties west  of  the  lOOth  meridian  west 
longitude  with  projected  prcxluction 
rates  exceeding  .ane  million  tons  of 
coal  per  yeai.-'the  application  must 
contain  an  air-quality  monitoring  pro- 
gram and  a  fugitive-dust  control  plan 
For  all  other  surface  mining  activities 
In  the  United  States,  a  fugitive-dust 
control  plan  is  required,  but  a  moni- 
toring program  is  at  the  discretion  of 
the  regulatory  authority. 

5.  Extensive  public  comments  were 
received  on  the  proposed  air  quality 
permit  requirements.  Some  com- 
menters  suggested  that  the  Office's 
proposed  regulations  were  Inconsistent 
with  EPA's  regulatory  program.  A  few 
of  the  same  commenters  said  the 
Office  proposed  to  duplicate  what 
EPA  is  doing  to  control  fugitive  dust. 
Acccording  to  these  commenters.  such 
Inconsistency  and  duplication  warrant- 
ed withdrawing  the  regulations.  In  re- 
sponse to  these  comments,  environ- 
mental groups  pointed  out  that  the 
Office's  proposed  regulations  could 
not  duplicate  and  be  inconsistent  with 
EPA  regulations  at  the  same  time. 

The  final  regulations  have  been 
modified  to  complement  and  be  con- 
sistent with  EPA's  regulatory  pro- 
gram. A  number  of  meetings  and  dis- 
cussions have  been  held  with  EPA  to 


assure  that  the  Office's  regulations 
would  not  conflict  with  EPA's  air  qual- 
ity control  program.  The  final  regula- 
tions, concurred  in  by  EPA.  follow  the 
regulatory  scheme  outlined  by  EPA  in 
a  meeting  on  October  23,  1978.  The 
Office  intends  to  continue  to  work 
closely  with  EPA  to  assure  that  imple- 
mentation of  the  regulations  does  not 
conflict  with  EPA's  air  quality  control 
program. 

6.  Several  commenters  suggested 
that  the  Office's  proposed  regulations 
exceeded  the  authority  of  the  Act. 
Some  conunenters  suggested  that  the 
Office  was  without  authority  to  re- 
quire fugitive  dust  controls  in  excess 
of  EPA  requirements.  Another  group 
of  commenters  said  the  Office  clearly 
had  legal  authority  to  enact  air  qual- 
ity regulations  beyond  EPA  regula- 
tions. 

The  Office  believes  that  both  the 
Act  and  the  apposite  case  law  amply 
support  the  final  regiilations.  As 
stated  previously.  Section  515(b)  of 
the  Act  contains  an  explicit  perform- 
ance standard  mandating  effective 
control  of  attendent  air  pollution  from 
ail  surface  areas.  The  Act  requires  the 
permit  application  to  Include  the  steps 
to  be  taken  to  comply  with  this  per- 
formance standard.  Sections  507.  508. 
and  510  of  the  Act. 

Any  doubt  regarding  the  Office's 
legal  authority  to  regulate  air  pollu- 
tion beyond  EPA's  regulatory  program 
has  been  removed  by  the  District 
Court's  decision  interpreting  the  Act 
In  the  Interim  regulatory  program.  In  » 
/n  Tt  Surface  Mining  Regulation  Liti-  ' 
gation  456  P.  Supp.  1301  (D.D.C. 
1978).  Judge  Flannery  held  that  sur- 
face mining  regulations  governing  hy- 
drology did  not  supersede,  amend, 
repeal,  or  modify  the  provisions  of  the 
FWPCA  program,  even  though  the 
regulations  extended  beyond  the 
FWPCA  program.  Thus.  In  a  situation 
directly  analogous  to  the  issue  here, 
the  Court  interpreted  the  Act  to  au- 
thorize regulations  filling  in  a  "regula- 
tory gap."  456  P.  Supp.  1314. 

Moreover,  legislative  history  sup- 
ports the  Offices  interpretation  of  the 
Act.  Senator  Muskle.  the  key  drafter 
of  the  Clear  Air  Act  and  Clear  Water 
Act,  made  it  clear  that  he  was  con- 
cerned chiefly  with  assuring  that  the 
Act  would  not  license  aAr  or  water  pol- 
lution in  excess  of  the  Clear  Air  Act 
and  Clean  Water  Act  requirements.  In 
the  context  of  discussing  the  scope  of 
EPA's  concurrence  under  SMCRA. 
Senator  Muskle  used,  as  aun  example, 
the  relationsiiip  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  to  the 
SMCRA's  requirements  for  the  use  of 
best  technology  to  control  the  dis- 
charge of  suspended  solids. 

Senator  Muskle  said  the  use  of  best 
technology  still  might  not  comply 
with    the   discharge    requirements   of 


the  FWPCA.  He  then  emphasized  that 
in  this  case  "even  the  best  technology 
would  not  be  sufficient  to  allow  the 
mining  to  go  forward."  (121  Cong.  Rec. 
S-6201(1975).) 

Although  this  concept  was  men- 
tioned In  the  context  of  the  FWPCA  it 
is  equally  clear  that  It  was  Intended  to 
also  control  the  relationship  between 
the  Clean  Air  Act  and  the  SMCRA. 

Thus,  the  key  drafter  of  both  the 
Clean  Air  Act  and  Clean  Water  Act 
clarified  the  relationship  between  the 
EPA  sUtutes  and  the  SMCRA.  Con- 
gress intended  that  compliance  with 
the  SMCRA  would  not  relieve  an  oper- 
ator from  compliance  with  other  envi- 
ronmental statutes.  Congress  did  not 
Intend  that  compliance  w^lth  other  en- 
vironmental statutes  should  relieve 
operators  from  compliance  with  the 
Surface  Mining  Act. 

The  language  of  Section  702(a)  of 
the  SMCRA,  which  provides  that 
nothing  in  the  Act  can  be  construed  as 
"superseding,  amending,  modifying,  or 
repealing"  the  Clean  Air  Act  and 
Clean  Water  Act,  preserves  this  bal- 
ance between  the  statutes.  Nowhere  in 
the  legislative  history  is  there  lan- 
guage which  Indicates  that  Congress 
Intended  this  language  to  reduce  the 
performance  standards  of  the  Act  to 
meet  the  requirements  of  other  stat- 
utes. Nor  did  Congress  ever  suggest 
that  Implementation  of  the  SMCRA 
proceed  at  the  same  pace  as  Implemen- 
tation of  other  environmental  stat- 
utes. 

With  enactment  of  the  SMCRA, 
Congress  mandated  a  pervasive  regula- 
tory scheme  covering  all  aspects  of 
pollution  from  surface  mining.  As  re- 
flected in  the  ambitious  timetable  for 
Implementation  of  regulatory  pro- 
grams. Congress  recognized  that  Im- 
plementaion  of  the  SMCRA  would 
proceed  at  an  accelerated  pace  to  pro- 
tect the  environment  during  acceler- 
ated coal  production. 

The  Clean  Air  Act  and  Clean  Water 
Act  are  generic  statutes  covering  virtu- 
ally every  category  of  source.  These 
statutes  do  not  recognize  the  urgent 
need  for  regulations  in  place  to  pro- 
tect the  environment  during  the  na- 
tion's accelerated  coal  production.  To 
Interpret  the  SMCRA  to  mirror  these 
statutes  would  not  be  consistent  with 
congressional  Intent. 

7.  Several  commenters  suggested 
that  no  adverse  health  effects  can  be 
attributed  to  fugitive  dust  generated 
by  surface  mining.  Other  Industry  and 
government  commenters  submitted 
data  showing  violations  of  the  nation- 
al ambient  air  qutdity  standards 
within  the  vicinity  of  mine  sites.  (See 
e.g..  DOE  comments.  Appendix  C). 
The  same  commenters  argued,  howev- 
er, that  national  ambient  air  quality 
standards  for  total  suspended  particu- 
late from  sxu^ace  mines  are  inappro- 


priate, because  the  standards  were  de- 
veloped from  studies  of  populations 
exposed  to  TSP  arising  from  urban  In- 
dustrial emissions.  Moreover,  these 
commenters  added  that  EPA  is  review- 
ing the  national  ambient  air  quality 
standards  for  particulate  matter.  E]nvi- 
ronmental  group  and  citizen  com- 
menters said  fugitive  dust  emitted 
from  surface  coal  mining  and  reclama- 
tion operations  is  harming  the  health 
of  citizens  living  in  the  vicinity  of 
mining  operations.  These  commenters 
suggested  that  the  regulations  should 
require  compliance  with  both  the  24 
hour  and  aiuiual  ambient  air  quality 
standards. 

The  Office  has  decided  to  require  a 
fugitive  dust  control  and  monitoring 
program  for  all  Western  surface 
mining  activity  with  production  levels 
in  excess  of  one  millfon  tons  of  coal 
per  year.  This  program  Is  designed  to 
protect  public  health  and  safety  and 
the  envirormient  from  fugitive  dust 
emitted  from  surface  coal  mining  ac- 
tivities. 

With  respect  to  conunents  on  public 
health  effects  of  fugitive  dust  from 
surface  coal  mining  activity,  the  Na- 
tional Ambient  Air  Quality  Standards 
are  the  standards  for  determining 
whether  total  suspended  particulate 
matter  levels  in  the  ambient  air  Jeop- 
ardize public  health.  Some  com- 
menters correctly  pointed  out  that 
EPA  is  reviewing  the  air  quality  stand- 
ards for  particulate  matter.  This 
action  is,  however.  In  response  to  a 
statutory  directive  to  periodically 
review  such  standards.  According  to 
EH* A.  the  standards  may  t)e  revised 
within  two  years  to  Include  an  Inhalea- 
ble  particulate  standard  To  date,  how- 
ever, EPA  has  not  rolled  back  the  am- 
bient air  quality  standards  which  have 
been  the  bulwark  of  the  Clean  Air  Act 
for  the  past  seven  years. 
.  Moreover,  the  ambient  air  quality 
standards  do  not  distinguish  between 
protecting  citizens  In  urban  areas  from 
those  In  rural  areas.  Nor  does  the  ref- 
erence method  for  determining  excee- 
dances  of  the  standards  distinguish 
among  total  siispended  particulate 
matter  collected.  (See  40  CFR  50,  Ap- 
pendix B). 

This  Is  not  to  suggest  that  forthcom- 
ing advances  in  such  standards  will 
not  be  Incorporated  In  the  Office's  reg- 
ulations. To  the  contrary,  the  Office 
believes  the  final  regulations  contain 
sufficient  flexibility  to  accommodate 
advances  in  EPA  air  quality  regula- 
tions, while  at  the  same  time  provide 
necessary  protection  for  public  health 
and  safety  and  the  enviromnent. 

Several  commenters  questioned  the 
statement  in  the  preamble  to  the  pro- 
posed rules  which  related  the  genera- 
tion of  particulate  less  than  10  mi- 
crons In  size  to  increased  health  ef- 
fects. DOE  estimated  3.4-«.0  percent 


of  the  total  suspended  particulate 
matter  from  surface  mines  is  respired 
Into  the  lungs.  CEA  suggested  that  re- 
tention of  10  micron  size  particles  is 
perhaps  three  percent  or  less.  Neither 
CEA  nor  DOE  dispute  the  fact,  howev- 
er, that  a  10  micron  sized  particle  is  re- 
spirable.  Rather,  both  contend  that 
the  probability  that  such  particles  will 
be  deposited  In  the  deep  lung  is  low. 

In  response  to  these  comments,  the 
Office  points  out  that  an  EPA  draft 
report  submitted  in  public  comments 
and  referenced  by  DOE  and  others 
supports  direct  health  effects  from 
particles  less  than  15  microns  in  size 
rather  than  the  Office's  estimate  of  10 
microns.  (Health  Effects  Consider- 
ations for  Establishing  a  Standard  for 
Inhaleable  Particulate."  at  1-14  EPA 
1978).  Thus,  the  Office  estimate  of  the 
portion  of  particulate  matter  which 
would  Jeopardize  public  health  might 
be  low.  Based  upon  the  EPA  draft 
report,  a  surface  mine  of  one  million 
tons  a  year  could  emit  185  tons  of  In- 
haleable ptu^iculate  matter.  This  Inha- 
leable fraction  coupled  with  a  total 
projected  emission  rate  of  600  tons  a 
year  adds  even  additional  support  to 
the  final  regulations. 

Moreover,  the  air  quality  require- 
ments of  the  Act  are  intended  to  pro- 
tect not  only  public  health,  but  also 
public  safety  and  the  environment 
from  surface  coal  mining  and  reclama- 
tion operations.  Uncontrolled  fugitive 
dust  from  surface  coal  mining  actually 
can  threaten  public  safety  by  obstruct- 
ing vision  on  roads.  Such  uncontrolled 
fugitive  dust  can  also  Jeopardize  pris- 
tine national  parks  and  wilderness 
areas.  By  establishing  mandatory 
monitoring  and  fugitive  dust  control 
for  all  Western  mines  wth  production 
levels  In  excess  of  one  million  tons  per 
year,  the  Office  is  assuring  that  the 
requirements  of  the  Act  are  met. 

8.  Both  industry  and  environmental 
groups  commented  on  the  proposed 
production  level  of  1  million  tons  of 
coal  per  year  which  would  have  initiat- 
ed both  mandatory  air  quality  model- 
ing and  monitoring  for  Western  sur- 
face coal  mines.  Some  industry  com- 
menters said  i>otentlal  production  rate 
does  not  determine  potential  quantity 
of  partlctilate  matter  generated.  Other 
industry  commenters  referred  ta  the 
PEDCO  study  at  56  which  supports  an 
average  emission  factor  bf  1.2  lb/ton 
of  coal  mines.  Thus,  according  to 
other  Industry  commenters  an  average 
Western  mine  with  a  production  level 
of  1  million  tons  per  year  would  emit 
600  tons  per  year  of  particulate 
matter.  Environmental  groups  also 
cited  PEDCO's  average  emission  factor 
and  agreed  with  industry's  emission 
estimate  of  600  tons/year.  According 
to  environmental  group  commenters, 
this  argued  for  lowering  the  threshold 
for  mandatory  modeling  and  monltor- 
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ln«  to  approximately  500.000  tons  of 
coal  p«r  year.  A  mine  of  this  size 
would  generate,  on  an  average  250 
tons  of  partlcuiate  per  year,  which 
falls  within  the  Clean  Air  Act's  defini- 
tion of  a  major  emitting  facility.  After 
careful  consideration,  the  Office  has 
decided  to  retain  the  1  million  ton  per 
year  threshold  for  mandatory  moni- 
toring of  Western  surface  coal  mines 
for  the  following  reasons. 

First,  this  Office  and  now  many  in- 
dustry and  environmental  commentcrs 
substantially  agree  with  PEDCO's 
average  emission  factor  of  1.2  lb /ton. 
It  is  emphasized  that  this  is  an  aver- 
age emission  factor  which  falls  within 
a  range  of  projected  emission  rates  for 
Western  mines.  PEDCO  study  at  56. 
69.  (1978).  Based  on  this  average  emis- 
sion factor,  a  1  million  ton  per  year 
mine  will  emit  on  an  average  600  tons 
per  year  of  particulate  matter  which  Is 
well  over  twice  the  Clean  Air  Act's  de- 
fined rate  for  a  major  emitting 
facility. 

Second,  the  mandatory  nature  of 
the  regxilations  Is  substantially  allevi- 
ated since  this  production  level  now 
only  triggers  mandatory  monitoring. 

Third,  as  the  Office  pointed  out  In 
the  preamble  to  the  proposed  rule,  to 
some  extent  portlor\s  of  the  fugitive 
dust  will  fall  out  in  the  permit  area.  A 
one  million  ton  per  year  threshold  for 
monitoring  Is  designed  to.  In  part,  ac- 
count for  this  phenomenon. 

Finally,  monitoring  is  an  essential 
tool  for  air  quality  assessment.  This 
threshold  for  mandatory  monitoring 
will  assure  that  the  majority  of  West- 
em  surface  coal  mines  are  adequately 
monitored.  Under  the  approved  moni- 
toring program,  air  quality  samplers 
should  t>e  placed  upwind  and  down- 
wind of  the  operation  to  determine 
the  impact  of  the  operation  on  air 
quality.  Through  such  air  quality 
monitoring,  the  operator,  regulatory 
authority,  and  public  should  be  able  to 
evaluate  the  effectiveness  of  fugitive 
dust  control  measures  required  under 
Section  816.95  of  the  regulations. 

9.  Industry  commenters  joined  by 
DOE,  CEA  and  EPA  said  an  air  quahty 
review  to  ascertain  compliance  with 
National  Ambient  Air  Quality  Stand- 
ards could  prevent  many  Western 
mines  from  being  permitted.  This  ar- 
gument was  premised  upon  computer 
modeled  emissions  from  Western 
mines  and  on  the  inaccuracies  of  exist- 
ing models  to  predict  air  quality 
ImjAct.  ERT  Report  at  4-1  tl918). 

Environmental  groups,  on  the  otlier 
hand,  said  an  air  qiiallty  review  prior 
to  mining  was  essential  to  determine 
whether  proposed  fugitive  dust  prac- 
tices are  adequate. 

The  Office  has  decided  to  delete  the 
requirement  for  an  air  qujdity  review. 
The  mechanism  of  prescribing  fugitive 
dust  control  practices,  then  monitor- 


lUUS  AND  REGULATIONS 

ing  to  determine  the  efficacy  of  such 
practices  has  been  adopted  in  lieu  of 
an  air  quality  review.  Additional  fugi- 
tive dust  control  measxires  can  be  re- 
quired if  monitoring  reveals  air  quality 
problems.  This  regulation  thus  accom- 
modates the  environmental  groups' 
concern  that  adequate  fugitive  dust 
control  measures  will  be  applied  by 
the  operator  while  at  the  same  time 
operators'  permit  applications  will  not 
be  arbitrarily  rejected  based  upon  in- 
accurate modeling  results. 

10.  Industry  and  government  com- 
menters said  naturally  occurring  par- 
ticulate alone  can  result  in  violations 
of  air  quality  standards.  Thus,  accord- 
ing to  commenters  monitoring  and  fu- 
gitive dust  control  measures  should 
not  be  required.  Environmental  groups 
argued  for  more  detailed  monitoring 
requirements  to  assure  that  air  quality 
standards  are  achieved  and  main- 
tained. 

The  Office  has  decided  to  require  a 
monitoring  program  for  all  Western 
surface  coal  mines  with  production 
levels  in  excess  of  1  million  tons  per 
year.  The  monitoring  program  can  be 
designed  so  that  naturally  occuring 
particulate  can  be  discounted  by  plac- 
ing air  quality  samplers  upwind  and 
downwind  of  the  surface  mining  activi- 
ty rrtie  monitoring  program  mudt  also 
provide  sufficient  data  to  evaluate  the 
effectiveness  and  additional  need  for 
fugitive  dust  control  measures. 

11.  Industry  commenters  suggest 
that  fugitive  dust  from  coal  mining  ac- 
tivity has  little  effect  on  aesthetics 
and  visibility.  On  the  other  hand,  envi- 
ronmental groups  contend  that  fugi- 
tive dust  from  surface  mining  activity 
will  significantly  impair  visibility  and 
affect  aesthetics.  The  final  regulations 
sire  Intended  to  protect  visual  and  aes- 
thetic resources  from  surface  coal 
miJiing  activities.  As  one  commenter 
pointed  out,  a  proposed  surface  coal 
mining  activity  could  reduce  visibility 
in  a  national  park  by  as  much  as  60%. 
(FOE  comments  at  6.)  Moreover,  an- 
other commenter  submitted  a  series  of 
photographs  documenting  the  impact 
on  visibility  and  aesthetics  of  con- 
trolled versus  uncontrolled  fugitive 
dust  from  surface  coal  mining  activi- 
ties. (Sierra  Club  conunents  at  2. ) 

With  proper  application  of  fugitive 
diist  control  measures  and  an  ade- 
quate monitoring  program  such  visual 
and  aesthetic  resources  will  be  pro- 
tected. 

Environmental  groups  suggested 
that  the  proposed  regulations  did  not 
provide  for  adequate  prevention  of  sig- 
nificant deterioration  (PSD)  review. 
According  to  the  commenters,  failure 
to  Include  a  provision  for  PSD  leaves 
out  a  very  important  air  quality  deter- 
mination and  contravenes  the  affirma- 
tive responsibility  of  the  Department 
of  the  Interior  for  protection  of  Class 


I  areas.  Indiistry  and  government  com- 
menters said  PSD  determinations 
should  be  made  by  EPA  and  state  air 
pollution  control  agencies. 

To  avoid  conflict  with  the  Clean  Air 
Act's  program  for  prevention  of  sig- 
nificant deterioration  and  protection 
of  nonattainment  areas,  the  Office  has 
decided  to  not  require  separate  demon- 
strations of  compliance  with  these 
Clean  Air  Act  programs  beyond  the  re- 
quirement of  section  508(aK9)  of  the 
Act. 

In  response  to  mviroiunental 
groupw'  concern  that  the  regulations 
must  adequately  protect  pristine 
areas,  the  Office  believes  the  final  reg- 
ulations, coupled  with  section  522  of 
the  Act  and  other  Departmental  pro- 
grams will  assure  that  the  air  re- 
sources of  National  Parks  and  Wilder- 
ness areas  are  protected. 

12.  Industry  commenters  suggested 
that  section  515(bX4)  of  the  Act  gives 
the  Office,  at  most,  the  authority  to 
control  particulate  matter  from  affect- 
ed surface  areas.  According  to  com- 
menters. the  Office  should  not  regu- 
late SOx,  NOx.  CO.  HC  or  any  other 
pollutant  t>e8ides  total  suspended  par- 
ticulate matter, 

The  final  regulations  require  the 
control  of  fugitive  dust  from  affected 
areas.  OSM  is  not  at  this  time  promul- 
gating separate  regulations  to  control 
SOx.  NOx.  CO.  and  HC.  However,  ac- 
tion 508(aX9)  of  the  Act  clearly  re- 
quires the  applicant  for  a  permit  to 
state  the  steps  to  t>e  taken  to  comply 
with  all  applicable  air  quality  laws. 
The  Office  is,  therefore,  not  without 
statutory  authority  In  this  area. 

$  780.16    Fish  and  Wildlife  Flan. 

Authority  for  Section  780.18  is  found 
in  Sections  102.  205.  501.  503,  504. 
507(b).  508(a).  510(c)  and  515<bK2). 
(10),  (17).  (19),  (23).  and  (24)  of  the 
Act,  The  endangered  Species  Act  of 
1973.  regulations  of  the  U.S.  Fish  and 
Wildlife  Service,  and  the  Pish  and 
Wildlife  Coordination  Act.  Section 
780.16  requires  applicants  for  a  mining 
permit  to  explain  how  they  plan  to 
minimize  adverse  effects  of  their 
mining  operations  on  fish,  wildlife  and 
related  environmental  values,  and 
achieve  enhancement  of  such  re- 
sources where  practicable.  The  regula- 
tions also  are  intended  to  prevent 
harm  to  threatened  or  endangered 
species,  and  other  wildlife  or  their 
habitats  which  are  protected  under 
State.  Federal,  or  international  lavi-s. 
Required  statements  are  to  cover  all 
species  and  habitats  identified  by  stud- 
ies conducted  pursuant  to  Section 
779.20.  Plans  must  also  show  compli- 
ance with  all  standards  of  Section 
816.97. 

1.  Section  780.16(a)(2)  requires  the 
applicant  to  assume  the  burden  of  es- 
tablishing   that   enhancement   is   not 


practicable  as  required  by  Section 
510(b)  and  515(bK24)  of  the  Act.  In  all 
cases  when  statements  submitted  pur- 
suant to  Section  780.16(a)(1)  do  not 
clearly  show  that  enhancement  of 
fish,  wildlife,  and  related  environmen- 
tal values  will  result  after  mining  and 
reclamation  Is  complete,  then  the  ap- 
plicant Is  required  to  submit  a  state- 
ment explaining  why,  after  using  best 
technology  eurrenlly  available,  en- 
hanoement  is  not  practfcable. 

■2.  Section  7«0.16Cb)  requires  a  state- 
ment to  be  8iibmtt*ed  as  pert  of  each 
application  explaining  what  methods 
orr  mamgement  tectmiqoes  will  be 
used  by  the  aviplicant  to  pfrotect  «r  en- 
txazxse  certain  Important  species  of  fish 
aad  wildlife  and  thtir  habitats  which 
are  of  special  significance  as  identified 
to  iMudies  conducted  pursYuml  to 
779.28.  Species  to  be  protected  or  en- 
hajM-ird  include  threatened  or  endan 
erred  ^lectes  listed  by  either  tlie  Fed- 
eral Govemmexit  or  the  States,  species 
specifically  protected  by  State  or  Fed- 
eral lavs  or  international  treaties,  and 
other  species  or  habitats  identified  to 
be  of  iipeci&l  fiignlficanoe. 

Special  habitats  iiu:lude  habit&t&  or 
components  of  habitats  which  are  con- 
sidered critical  or  limiting  to  wildlife 
or  fi^  papulations.  Examples  of  such 
habitats  are  winter  forage  or  cover 
area.s.  n-ater  supplies,  nesting  sites  or 
areas,  parturition  areas,  nursery  areas, 
restrictive  breeding  areas,  etc.  Meth- 
ods of  protection  may  include  location 
of  roads  or  other  ancillary  facilities  to 
avoid  unnecessary  human  activity  In 
sQcb  areas,  construction  of  artificial 
neslinR  platforms,  or  devices  to  re- 
place destroyed  nest  trees,  ctmstruc- 
tioo  of  wlMlife  water  impoundments. 
or  guzzlers  to  repteoe  destroyed  or  im- 
paired watering  areas,  and  numerous 
other  tectiniques. 

S.  A  giiideline  for  methods  and  tech- 
niqoes  for  minimlzatioD  of  surface 
mtaizag  effects  of  fish  and  wildlife  has 
been  prepared  for  the  U.S.  Fish  and 
Wildlife  Service.  This  document  'An 
BDVironmental  Guide  to  Western  Sur- 
face Mining".  Part  IIL  'Impact  Miti 
gation  and  Monitortng"  may  be  a 
useful  information  source  for  both 
Eiastem  and  Westeni  coal  operatcn^ 
and  may  k>e  obtained  from  O^M  Re- 
gioiuLl  Offices  at  small  coeL  xxpaa  re- 
quesL 

4.  Comments  addressed  five  major 
issues  pertinent  to  Section  7A0.16 
Other  comments  could  not  be  catego- 
rized into  major  issues  and  are  dis 
cussed  as  iiulependent  recommenda- 
tions. Since  results  of  studies  conduct- 
ed under  Section  710.20  are  incorpo- 
rated as  part  of  the  fish  and  wildlife 
plan  required  by  Section  780.16.  and 
such  studies  are  the  primary  founda- 
tion upon  which  plans  will  be  baaed, 
comments  addressed  In  the  Preamble 
for  Section  779.20  were  considered  in 
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determining  the  requirements  of  fish 
and  wildlife  plans. 

Comments  addressed  wliether  re- 
quirements for  a  fish  and  wOdlife  plan 
pursuant  to  Section  780.16  is  necessary 
or  appropriate,  in  order  to  implement 
provisions  of  the  Act.  Comments  rec- 
ommended that  Section  3iB0.i6  be  de- 
leted from  the  regulations.  Some  com- 
menters said  the  Act  does  not  reouire 
a  fish  and  wildlife  plan  and  that  re- 
quirements of  SecXion  615(bX24)  are 
met  bj  other  periormanoe  standards 
such  as  those  Tor  hj^drology,  revegeta- 
tion.  water  pollution  and  sedimenta- 
tion. Other  oonunenters  said  that,  if 
the  study  conducted  under  Section 
776.20  identifies  potezU^ial  protection 
problems,  the  regulatory  authority 
can  Impose  impact  control  measures  as 
conOltions  of  the  permit. 

Commenters  recooomend  that  re- 
Quiremesnts  for  snbmisston  of  a  fish 
and  wildlife  plan  be  discretionary  with 
the  regulatory  authority.  Commentors 
add  that,  unless  an  endangered  species 
is  to  be  protected,  there  is  no  need  for 
a  detailed  plan. 

5.  The  Office  has  ^letermined  that 
the  requirements  of  Section  780J.6  are 
necessary  to  meet  the  rnonAatjM,  qj 
Section  S15(bxa4;>  of  the  Act  which  re- 
quire the  use  of  best  technology  cur- 
rently available  to  minimize  the  ad- 
verse effects  of  mining  on  fish,  wild- 
life, and  related  environmental  values, 
and  to  enhance  such  resources  where 
practicable.  Unless  a  plan  is  prepared 
which  establishes  standards  for  pro- 
tection of  fish  and  wildlife  and  nwth- 
ods  or  techniiiues  designed  to  meet 
those  standards,  there  is  no  assurance 
thai  effects  on  fish  and  wildlife  will  be 
minimised. 

AddiUonaUy,  SeotioD  S15(bK24)  of 
the  Act  is  not  limited  to  endangered 
species,  but  extends  to  all  species  of 
fish  and  wOdlife.  The  mere  fact  that 
State  and  Federal  Tish  and  wildlife 
agencies  would  be  allowed  to  comment 
on  H'ildlife  protection  needs  under  Sec- 
tion 779.20  would  not  provide  ade- 
quate assurance  that  the  requirements 
of  Section  5L5(bX24J  of  the  Act  would 
be  met.  or  that  such  comments  would 
be  complied  with.  A  plan  as  part  of  the 
permit  application  will  assure  compli- 
ance with  Section  «l&(bK24)  of  the 
Act.  Although  other  performance 
standards,  such  as  those  for  hydrology 
or  water  quality.  y>m  aid  in  fostering 
clean  water  and  suitable  habitat  for 
some  9>ecies  of  wQdlife.  compliance 
with  these  periormanoe  standards  alii 
not  prevent  direct  mortality  to  fish  or 
wildlife  species,  nor  will  such  stand- 
ards prevent  degradation  of  terrestrial 
habitats. 

In  some  cases  significant  adverse  ef- 
fects may  be  caused  by  a  single  small 
operation.  If  habitat  disturbed  is  an 
area  limiting  on  wildlife  such  as  avail- 
able   water   or   a   crucial    nesting   or 
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breading  area,  very  small  areas  of  dis- 
turbance may  greatly*  affect  large  jwp- 
ulations  of  animals  (Odum.  1971.  pp 
117-125)  If.  in  fact.  litUe  or  no  poten- 
tial adverse  effects  have  been  identi- 
fied from  studies  conducted  pursuant 
to  Section  779.20  then  planning  re- 
quirements «ill  be  minimal  commen- 
surate with  the  findings  of  the  studies. 
Under  combined  procedures  of  Sec- 
tions 779.20  and  1MA6,  esoessive  plan- 
ning will  not  be  required.  For  the 
above  reasons  the  Office  has  elected 
to  retain  the  requirements  of  Section 
780.16  which  require  a  fish  and  wild- 
life plan  to  be  pr^>ared  for  all  species 
identified  in  studies  condocted  pursu- 
ant to  Sec^on  779.30. 

6.  Several  oommenters  questioned 
whether  certain  operations  should  be 
exempt  from  the  plan  requirements  of 
Section  780.16.  Some  recommeixled 
that  small  operations  be  enaapt  from 
requirements  of  preparing  a  fish  and 
wildlife  plan.  Othos  recommended 
that  no  fish  and  wildlife  plan  te  re- 
quired for  permit  areas  oS  leas  than 
106  acres.  Other  /vurvmor^t-^  placed  the 
recommended  mmimutB  sioe  at  200 
areas.  CommenterE  assert  that  distur- 
bances cd  >imir^  areas  <k)  not  warrant 
the  development  of  a  fish  and  wildlife 
plan:  therefore,  the  requireaaent  of 
Section  7W).1€  is  excessive  for  small 
operations.  Comments  said  State  regu- 
latory authorities  normally  will  have 
sufficient  information  available.  It  is 
further  asserted  by  oommenters  that 
region  specific,  rattter  than  site-spectf- 
Ic.  information  is  adequate  to  idesitify 
redamation  procedures  to  enhance 
fish  and  wildlife  on  small  operations. 

Corameiaers  recommended  that  op- 
erations which  will  be  reclaimed  to 
certain  land  uses  other  tium  wildlife 
should  be  ov^^y*  from  requirements 
of  a  fish  and  wildlife  plan  pursuant  to 
Section  7a0.1«.  Commenters  stated  if 
the  post-reclamation  land  use  is  pro- 
posed as  agriculture,  industrud,  pas- 
ture etc^  a  fish  and  wildlife  plan 
would  serve  no  purpose.  Commenters 
further  state  that  the  requirement  for 
a  fish  and  aildlife  plan  for  residential, 
commercial,  or  industrial,  land  uses  is 
meaningless  and  unnecessary,  since 
these  land  uses  are  inoompatibie  aith 
aikUlfe. 

Other  cosnnienterE  recommend  that 
no  eaemptions  be  allowed  because  of 
the  size  or  operation  or  post-reclama- 
tion land  uses.  They  reooounended 
wording  which  requires  each  applica- 
tion to  contain  a  fish  and  wildlife  plan, 
stating  "the  adverse  environnKntal 
impart  earned  from  a  small  operator 
could  be  as  severe  and  as  degrading  as 
those  caused  by  a  large  operator." 

The  Office  has  determined  that  ex- 
emption of  significant  effects  regard- 
less of  the  size  of  operation  has  no  au- 
thority in  the  act.  Section  515(bK34) 
requires  that  adverse  effects  on  fiah 
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and  wildlife  be  minimized  and  that 
fish  resources  be  enhanced  where 
practicable.  The  best  means  of  assur- 
ing that  permit  conditions  are  ade- 
quate is  to  have  clearly  defined  fish 
and  wildlife  protection  and  enhance- 
ment goals.  The  Office's  reationale 
and  findings  presented  in  the  Pream- 
ble for  Section  779.20.  are  incorporat- 
ed here  by  reference. 

7.  Commenlers  recommended  that 
the  applicant  should  "demonstrate", 
as  opposed  to  "sajring"  that  enhance- 
ment would  be  accomplished  where 
practicable.  No  explanation  of  "dem- 
onstrate" was  provided.  Commenters 
said  that  the  requirement  to  enhance 
Is  in  conflict  with  the  Act,  because  the 
Act  requires  only  the  return  of  land  to 
original  or  better  productivity. 

Commenters  said  that  to  be  consist- 
ent with  the  Act  the  words  "where 
practicable"  should  be  added  following 
the  word  "enhancement,"  because  Sec- 
tion 515<aM24)  of  the  Act  requires  "en- 
hancement of  such  resources  where 
practicable". 

Several  commenters  said  Section 
780.16  should  provide  that  reclaimed 
areas  may  not  support  original  wildlife 
species.  Commenters  stated  that  "en- 
hance" implies  productivity  higher 
than  before  reclamation  which  is  not 
the  intent  of  the  Act.  Some  com- 
menters recommend  that  a  statement 
requiring  the  applicant  to  show  how 
enhancement  is  practicable  is  required 
by  Section  780.16(aKl),  and  therefore 
Section  780.16<a)(2)  should  be  deleted. 

Commenters  recommended  that  re- 
quirements for  enhancement  in  Sec- 
lion  780.16<aK2)  be  changed  to  allow 
the  applicant  to  make  a  unilateral  de- 
termination of  practicability.  Com- 
menters add  that  the  surface  owner 
should  be  free  to  decide  whether  lands 
should  be  reclaimed  for  fish  and  wild- 
life purposes.  Commenters  recom- 
mended replacing  the  word  "enhance" 
with  the  word  "preserve"  In  Section 
780.16(a)(lK2).  The  commenters  added 
that  it  is  not  the  intent  of  the  Act  to 
Impose  an  affirmative  requirement  to 
enhance  fish  and  wildlife  and  related 
environmental  values. 

Commenters  recommended  that  en- 
hancement should  not  be  required  for 
an  operation  «hich  dlsturt)s  less  than 
200  acres  under  a  permit.  Commenters 
assert  that  a  requirement  to  enhance 
where  practicable  is  burdensome  and 
unnecessary  for  small  operations  in 
Appalachia.  Commenters  further  as- 
serted that  region  specific,  rather  than 
sit*  specific,  studies  should  be  suffi- 
cient. Commenters  stated  that  en- 
hancement is  not  necessary  unless  the 
post -reclamation  land  u.se  is  fish  and 
wildlife  habitat. 

The  Office  agrees  that,  to  be  consist- 
ent with  the  Act.  the  words  "where 
practicable"  should  follow  the  word 
"enhance"  in  Section  780.16<aKl).  Sec- 
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tion  780.16<aKl)  requires  the  applicant 
to  provide  a  statement  of  how  best 
technology  currently  available  will  en- 
hance fish  and  wildlife  and  related 
values.  Under  Section  780.16(aM2),  the 
applicant  has  the  burden  of  showing 
why  it  is  not  practicable  to  enhance 
fish  and  wildlife  and  related  environ- 
mental values.  The  Office  has  deter- 
mined that  changing  the  regulation  to 
allow  the  applicant  to  determine  uni- 
laterally If  enhancement  is  practicable 
would  have  an  effect  of  allowing  the 
applicant  to  regulate  itself.  There  is 
no  authority  in  the  Act  which  allows 
the  regulatory  authority  to  abrogate 
its  resDonsibility  by  allowing  such  de- 
cisions to  be  made  by  applicants.  The 
Act  requires  that  land  be  reclaimed  to 
a  condition  of  equal  or  better  produc- 
tivity and  Section  515(b)(24)  of  the 
Act  requires  that  adverse  impacts  for 
fish  and  wildlife  be  minimized  and 
such  fish  and  wildlife  resources  be  en- 
hanced where  practicable.  The  Office 
finds  no  authority,  nor  is  there  any 
evidence  in  the  legislative  history  of 
the  Act  indicating  that  these  require- 
ments were  intended  to  be  subject  to 
landowner  approval.  Often  the  surface 
owner  also  is  the  applicant.  In  such 
cases,  the  applicant  could  make  unilat- 
eral determinations  of  the  condition  to 
which  land  would  be  reclaimed.  This 
would  not  implement  the  intent  of 
Sections  515<b)<2)  or  515<bM24)  of  the 
Act. 

The  Office  has  determined  that  re- 
placement of  the  word  "enhance"  with 
either  "restore"  or  "preserve"  would 
not  be  consistent  with  the  intent  of 
the  Act  to  "enhance"  where  practica- 
ble, or  to  reclaim  to  equal  or  better 
productivity.  Section  780.16  does  not 
require  operators  to  enhance  unless  it 
is  practicable  to  do  so.  Section 
510<aKb)  of  the  Act  required  that  the 
burden  of  establishing  compliance 
shall  be  on  the  applicants. 

8.  Commenters  addressed  the  need 
for  a  program  for  monitoring  effec- 
tiveness of  fish  and  wildlife  plans  pre- 
pared pursuant  to  Section  780.16. 
Comments  recommended  that  State 
wildlife  agencies  monitor  impacts  of 
mining  on  fish  and  wildlife;  the  regu- 
latory authority  consult  with  the 
U.S.F.W.S.  and  State  fish  and  wildlife 
agency  regarding  the  adequacy  of 
monitoring  programs  submitted  as 
part  of  fish  and  wildlife  plans;  moni- 
toring be  of  sufficient  breadth  and 
detail  to  adequately  document  the  per- 
formance of  the  fish  and  wildlife  plan; 
Section  780.16  be  written  to  include 
monitoring  requirements  developed  in 
conjunction  with  information  collect- 
ed pursuant  to  Section  779.20;  and 
that  small  operations  disturbing  less 
than  200  acres  be  exempt  from  moni- 
toring requirements. 

Section  780.16<b)  requires  the  appli- 
cant to  provide  a  statement  of  how 


monitoring  will  be  done  for  species 
and  habitats  Identified  by  studies  con- 
ducted pursuant  to  Section  779.20. 
The  detail  to  which  such  monitoring 
will  be  done  is  not  defined  in  the  regu- 
lation. 

The  Office  has  determined  that  the 
consultation  requirements  of  Section 
779.20  and  786.17  provide  adequate 
control  of  types  of  monitoring  meth- 
ods and  techniques  and  the  detail  to 
which  monitoring  wiU  be  accom- 
plished. The  consultation  process  of 
Section  779.20  also  provides  for  input 
from  various  wildlife  or  habitat  man- 
agement agencies  pertaining  to  which 
species  or  habitat  should  be  monitored 
pursuant  to  Section  780.16(b).  Consul- 
tation procedures  will  foster  adequate 
monitoring  of  the  performance  of  fish 
and  wildlife  plans.  The  Office  has  re- 
jected recommendations  to  exempt 
small  operators  from  monitoring  re- 
quirements based  on  the  rationale  pre- 
viously stated  for  conunents  recom- 
mending similar  exemption  from  re- 
quirements to  prepare  a  fish  and  wild- 
life plan  and  requirements  to  enhance 
fish  and  wildlife  resources  where  prac- 
ticable. 

9.  Comments  address  which  agencies 
or  authorities  should  determine  "best 
technology  cturently  available"  for 
minimization  of  adverse  effects  on  fish 
and  wildlife  and  enhancement  of  such 
resources.  Comments  recommended 
that  Section  780.16  establish  a  clear 
role  for  State  wildlife  agencies  to  de- 
termine best  technology  currently 
available.  Alternatives  included: 

(a)  allowing  wildlife  agencies  to  de- 
termine best  technology  currently 
available  with  review  by  the  US  Fish 
and  Wildlife  Service; 

(b)  allowing  the  US  FLsh  and  Wild- 
life Service  to  be  consulted  by  the  reg- 
ulatory authority  in  determinating 
best  technology  currently  available; 
and 

(c)  allowing  best  technology  current- 
ly available  to  l>e  determined  by  State 
Wildlife  or  conservation  agencies. 

The  Office  agrees  that  SUte  wildlife 
or  conservation  agencies  and  the  D.S. 
Pish  and  Wildlife  should  have  a  role  In 
determining  the  best  technology  for 
wildlife  protection  and  enhancement 
in  fish  and  wildflsh  plans  prepared 
pursuant  to  Section  780.16. 

The  consultation  requirements  of 
Section  779.20  provide  such  a  role  in 
determliiii.g  which  species  or  habitats 
should  be  included  in  fish  and  wildlife 
plans,  and  the  consultation  require- 
ment of  Section  786.17  provide  a  simi- 
lar role  In  assuring  that  plans  utilize 
best  technology  currently  available  to 
meet  the  requirements  of  Section 
515<bK24)of  the  Act. 

10.  Other  commenters  addressed  the 
following  points. 


(a}  Commente  recommended  that 
Section  780.16  require  compliance  with 
the  standards  of  Sectim  816.97. 

Tbe  Office  agrees  wltfa  the  rationale 
of  the  commeRter  and  tlie  wording  of 
Sectionn  780  16  (a)  has  been  cdianged  to 
•ocommodate  this  recommendation. 

(b)  Comments  reoommend  that  fish 
and  wildlife  plans  prepared  pursuant 
to  Section  780.16  incorporate  baseline 
information  gathered  by  studies  con- 
ducted pursuant  to  Section  779.20. 

Tlie  Office  agrees  with  the  rationale 
of  the  commenter  and  has  added  ap- 
propriate a'ording  in  Section  780  <aKl) 
to  implement  this  reoazBmendatioa. 

(c)  Comments  recommended  Section 
780.16  should  require  fish  and  u-ildlife 
plan&  to  contain  a  description  of  the 
restored  biotic  conununity. 

A  description  of  the  premlning  biotic 
conununity  is  required  in  Section 
779.20.  The  description  of  proposed 
po^t-redamatlon  biotic  communities 
wm  to  the  extent  possible  be  part  of 
the  fish  and  wildlife  plan  submitted 
pursuaBt  to  Section  780.16. 

(d)  Commenters  recommend  that 
Section  780.16  require  statements 
from  the  USFWS  regardlni  which 
impact  control  ineasures.  managwnent 
techniques,  aitd  monttoring  methods 
are  recommended  for  the  site. 

The  Office  has  determined  that  con- 
sultation proceffies  of  Sectkm  779.20 
and  786.17(a)(2)  are  sufficient  to  allow 
USFWS  to  recommend  such  measures, 
techniques  and  Tnethods. 

(e)  Commenters  recommended  that 
Section  780.16  require  fish  and  wildlife 
plans  to  be  submitted  for  formal 
review  by  USFWS  prior  to  approval  by 
the  regulatory  authority.  TTie  Office 
has  added  consultation  requirements 
in  Section  786.17(aK2)  to  provide 
review  by  USFWS.  in  cases  where  fish, 
wildlife  or  habitat  concerning  their 
areas  of  responsibility  are  involved. 

(f)  Cooux^nts  recommended  Vti&i 
the  wildlife  plan  be  extended  to  spe- 
cies other  than  those  protected  by 
Federal  or  State  laws.  Many  importanl 
species  are  not  currently  protected  by 
law. 

The  OXXice  agrees  with  the  rationale 
of  the  commenter  and  has  modified 
Section  780.16fbX2>  to  Include  all  im- 
portant species  tndentified  by  studies 
conducted  pursuant  to  Section  779.20. 

(g)  Commenters  recommended  that 
the  word  "unique"  as  used  in  proposed 
regulations  be  defined.  A  commenter 
stated  that  habitats  of  unique  value 
are  required  to  be  protected;  however, 
there  is  no  definition  for  such  habitats 
In  the  regulations  or  in  the  Ad. 

The  Office  has  removed  the  phrase 
"unique  values",  from  Section  780  16, 
and  has  replaced  It  with  the  phrase 
"unusually  high  values".  Procedures 
for  determining  unusually  high  values 
are  provided  in  the  consultation  proc- 
ess of  Section  779.20. 
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(h)  Comments  recommend  deleting 
the  phrase  "related  environmental  va- 
luestrom  Section  780,16  because  this 
phrase  is  not  defined  In  ttie  regula- 
tions. 

The  Office  has  elected  to  retain  the 
use  of  the  phrase  "related  environ- 
mental values"  in  order  to  be  consist- 
GOt  with  the  language  of  Section 
515{b)(24>oif  the  Act. 

(7M.1<>    BecUonitioB    jten:    Ccaeral     re- 


1.  Authority  for  this  Section  is  found 
in  Sections  102.  201.  501.  503,  and  507 
of  tite  Ad.  Each  of  the  Sectians  of 
760.18  is  required  by  addftional  Sec- 
tions of  the  Act;  these  Sections  are 
cited  below  Eiach  of  these  Sections  is 
intended  to  provide  kifonnation  m  the 
degree  of  detail  neoesssTT  to  enable 
the  regulatory  authority  to  determine 
whether  the  proposed  mintog  and  rec- 
lamation operation  wGl  be  cotiduded 
in  compliance  with  Subchapter  K  of 
these  regulations.  This  purpose  was 
previously  stated  in  Section  T86.1T,  but 
has  now  been  moved  to  Paragraph  (a) 
of  this  Section.  Section  788.18(a)  is  In- 
tended to  be  a  general  Introduction  to 
all  of  the  regulations  foDowtng  Section 
780.18  which  relate  to  the  content  of 
the  reclamation  plan.  The  remainder 
of  proposed  Section  788.17  has  been 
deleted  becaose  tt  was  either  repetitive 
of  other  regulations  or  tmneoessary, 
and  proposed  Section  780.19  has  been 
numbered  Section  780.18.  Addition  of 
a  nea-  Section  <a)  in  aection  780.18 
has,  in  turn,  resulted  in  the  remainder 
of  this  Section  being  reimmbered  as 
appropriate. 

2.  As  originally  pioposed  CSection 
780.17),  a  reclanuition  plan  under  this 
Section  would  have  required  informa- 
tion relating  to  the  lands  within  the 
permit  area  and  adjaooA  areas  Sec- 
tion 780.L8(a)  now  requbcs  a  reclama- 
tion plan  only  for  those  lands  within 
the  permit  area.  This  c^haage  was 
made  since  all  the  rvclamation  activi- 
ties under  Section  780.18(b),  wiiich 
will  be  described  in  the  plan,  will  take 
ptaoe  within  the  p>ermlt  area. 

3.  A  few  commenters  suggested  that 
the  requirement  wMch  appeared  in 
proposed  Section  780.17  relating  to 
identificatioo  of  areas  signed  before 
February  S,  1*78.  was  unnecessary. 
This  map  and  plan  requirement  has 
now  lieen  moved  to  Set^aon  771.2X  of 
the  regulations.  As  suggested  by  this 
comment.  February  S,  197B.  is  not  a 
date  to  which  identification  of  areas 
mined  is  keyed,  and  Section  77L23  re- 
flects this  change. 

4.  Some  commenters  suggested  ttiat 
the  Introductory  sentence  of  Section 
780.18(bKl)  be  revised  to  include  In- 
formation for  the  first  five  years  of 
operation  only.  This  comment  was  re- 
jected since  the  regulations  already 
limit  the  permit  term  to  five  years. 
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(See  Sectaon  778.17;  see  also  Section 
786.25  for  the  showing  necessary  for  a 
longer  fixed  term  permit).  Since  the 
suggested  language  was  unnecessary, 
no  change  was  made. 

5.  Section  780.18(bKl)  requires  a  de- 
tailed timetable  for  the  oompdetion  of 
each  major  step  in  the  reclamation 
plan  and  Section  780  18(bK2)  requires 
a  detaDed  estimate  of  the  cost  of  recla- 
mation together  with  supporting  cal- 
culations. The  authorities  for  these 
Sections  are  Section  508  (aK7), 
508(aK5)  and  509^ a)  of  the  Act.  The 
Office  has  made  one  nonsubstantive 
dasige  in  paragraph  (bKl),  The  term 
•  'aocompl  ishmenf  has  been  changed 
to  "completion"  to  daiify  that  infor- 
mation in  the  timetable  must  describe 
how  stepfc  ultimatelj-  will  be  complet- 
ed. 

6.  Some  ooniin«iters  suggested  that 
Section  780.18  (bKl)  and  <bX2)  be  re- 
vised to  tie  the  timetable  to  specific 
sub-areas  within  the  total  mine  plan 
area  to  minimise  the  bond  require- 
ment. This  suggestioD  was  considered, 
but  since  incrementing  the  amount  of 
the  bond  on  sub-areas  is  already  per- 
mitted imder  Sectioo  800.11(b).  the 
Office  believes  that  no  change  is  nec- 
essary in  Section  780.18. 

7.  A  few  commenters  suggested  de- 
leting Section  780.1S(b)(2)  since  appli- 
cants ordinarily  propose  estimates  for 
reclamatioc  which  are  too  low  to  be 
useful  Two  other  similar  issues  relat- 
ing to  Section  780.18<bX2)  were  also 
raised.  Some  suggested  deleting  Sec- 
tion 780.18(2)  on  the  ground  that  cal- 
culations underlying  the  estimated 
cost  of  reclamation  are  proprietory. 
Others  suggested  that  Section 
780.18(bX2.)  be  rewritten  to  require 
that  estimated  costs  be  "computed 
with  the  assistance  of  the  regulatory 
authority.*'  The  suggested  changes 
were  not  made  in  this  Sed;ioD  for  the 
following  reasons. 

The  OfTice  believes  QaX  the  infor- 
mation called  lor  under  Section 
780.18(bK2)  Is  necessary  for  the  regu- 
latory authority  to  determine  the 
amount  of  the  bond,  particularly 
since,  as  required  by  Section  509(a)  of 
the  Ad,  the  amount  must  be  neces- 
sary to  assure  completion  of  the  recla- 
matitm  plan  If  the  work  had  to  be  per- 
formed by  the  regulatory  authority 
itself.  Detailed  estimates  as  well  as  the 
supporting  calculations  will  enable  the 
regulatory  authority  to  make  c-ompari- 
sons  and  decisions  on  bond  amounts  in 
light  of  its  regulatory  experience  and 
kiKrwle<tee.  Deletion  of  Section 
780  18(bX2)  on  the  basis  of  the  data's 
conTidential  nature  is  unnecessary.  In- 
formation which  must  be  contained  In 
reclamation  plan  ma>'  be  withheld 
from  the  puUk;  pursuaiA  to  Section 
788.15.  The  Office  believes  that  Insert- 
ing language  relating  to  regulatory  au- 
thority assistance  is  vmnecessary.  The 
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regulatory  authority  may  at  any  time 
assist  an  applicant,  and  it  is  expected 
that  some  regulatory  authorities  may 
issue  guidance  to  applicants  on  mat- 
ters such  as  estimating  costs  of  recla- 
mation. However,  the  Office  believes  it 
inappropriate  to  require  such  assist- 
ance. 

8.  Section  780.18(bK3)  requires  a 
plan  for  backfilling,  soil  stabilization, 
compacting  and  grading  with  contour 
or  cross-section  maps  describing  the 
anticipated  profiles  and  configuration 
of  the  proposed  permit  area.  Authori- 
ty for  this  Section  is  Sections 
507(b)(14).  508(a)  (5)  and  (10).  515(b) 
(3)  through  (6).  (8).  (10).  (11).  (13). 
(17),  and  (22)  of  the  Act. 

9.  Several  commenters  suggested 
that  contour  maps  instead  of  cross-sec- 
tions be  required  under  Section 
780.18(b)<3).  It  was  suggested  that  con- 
tour maps  are  more  useful  documents 
and  contain  the  information  from 
which  cross  sections  can  be  developed. 
The  Office  has  accepted  these  com- 
ments but  has  retained  cross-sections 
as  an  alternative.  Accordingly,  Section 
780.11(b)(3)  has  been  revised  to  reflect 
that  either  contour  maps  or  cross  sec- 
tions may  be  submitted. 

10.  A  few  commenters  suggested  that 
Section  780.18(bM3)  be  revised  to  state 
compaction  requirements.  No  change 
was  made  because  the  Office  believed 
that  such  a  requirement  Is  more  ap- 
propriately considered  under  the  per- 
formance standards.  Compaction  of 
topsoU  Is  discussed  under  Section 
816.24  and  compaction  of  soil  is  cov- 
ered under  Section  816.101. 

11.  Section  780.18(b)(4)  requires  sub- 
mission of  a  plan  for  removal,  storage 
and  redistribution  of  topsoil.  subsoil 
and  other  material,  and  (bK5)  requires 
a  plan  for  revegetation  of  the  pro- 
posed permit  areas,  including  at  least 
the  seven  elements  envmaerated  in  the 
Section.  These  requirements  appeared 
In  the  proposed  regiilations  as  one  Sec- 
tion, 780.19(d).  The  Office  has  now 
separated  the  two  requirements  be- 
cause they  are  distinct  features  of  the 
reclamation  process.  Editorial,  non- 
substantive changes  were  made  in  Sec- 
tion 7d8.18(bX5)  to  clarify  what  the 
Office  Intended  by  "schedule  of  reve- 
getation" (i.e..  timing),  and  "success  of 
revegetation"  (I.e..  comparison  with 
the  reference  area). 

12.  Some  commenters  suggested  that 
"plants  and  trees"  as  used  in  Sections 
780.18(bK5))  (11)  was  too  restrictive. 
The  Office  agrees  and  has  thiis 
changed  the  language  to  Include  seeds 
and  seedlings  generally.  This  comment 
also  is  reflected  in  the  revised  wording 
of  Section  780.18(bK5Kiii).  which  now 
related  solely  to  methods  rather  than 
to  amounts  of  seeds  and  seedlings.  For 
the  puriMMes  of  this  requirements, 
seedlings  means  all  plants  propagated 


RULES  AND  REGULATIONS 

by  both  sexual  and  asexual  reproduc- 
tion. 

13.  Some  commenters  suggested  that 
Section  780.18(bK6Xiv)  be  revised  to 
read,  "Type  of  mulch  to  be  used;  rate 
per  acre  and  method  of  applying  mate- 
rial." The  Office  believes  that  all  of 
these  concepts  are  already  included 
within  the  terms  used  in  the  regula- 
tion— "mulching  technique."  There- 
fore, no  change  has  been  made. 

14.  Section  780.18(b)<6)  requires  that 
the  reclamation  plan  include  a  descrip- 
tion of  the  measures  to  be  used  to 
maximize  recovery  of  the  coal  re- 
sources. Authority  for  this  Section  is 
found  In  Sections  508(aK6)  and 
515(bKl)  of  the  Act.  No  comments 
were  received  on  this  requirement. 
However,  editorial  changes  have  been 
made  to  make  the  language  consistent 
with  language  used  in  the  referenced 
regulation.  Section  816.59. 

15.  Section  780.18(b)(7)  requires  a 
description  of  measures  for  disposal  of 
materials  which  might  be  a  fire 
hazard.  Section  515(b)(14)  of  the  Act 
is  the  authority  for  this  requirement. 
Some  commenters  suggested  that  this 
Section  also  require  a  description  of 
contingency  plans  developed  to  pre- 
clude sustained  combustion  of  these 
materials.  This  alternative  was  consid- 
ered and  accepted  as  more  nearly  in 
accord  with  Section  515(bK14)  of  the 
Act.  Accordingly,  this  requirement  has 
been  added  to  780.18(bK7). 

16.  Section  780.18(b)(8)  requires  a 
description  of  the  measures  to  be  used 
to  seal  or  manage  various  mine  open- 
ings. Authority  for  this  Section  is  Sec- 
tions 507(b)  (11)  and  (13),  508(a)  (5) 
and  (13)  and  515(bXl0)  of  the  Act.  No 
comments  were  received  on  this  Sec- 
tion. Editorial  changes  have  been 
made  to  reflect  the  types  of  mine 
openings  which  must  be  managed, 
cased  or  sealed  pursuant  to  Sections 
816.13-15. 

17.  Sections  780.18(bK9)  requires  a 
description  of  the  steps  to  be  taken  to 
comply  with  Federal  air  and  water 
laws  and  State  air  and  water  and 
health  and  safety  laws.  Statutory  au- 
thority for  this  Section  is  Sections 
508(a)  (9)  and  (13)  and  515(b)  (4).  (8) 
and  (10)  of  the  AcL  Several  com- 
menters suggested  revisions  to  this 
Section.  Some  suggested  requiring  the 
applicant  to  provide  proof  of  meeting 
the  stated  requirements.  Others  ques- 
tioned whether  this  Section  required 
receipt  of  all  other  applicable  permits 
as  a  condition  precedent  to  approval  of 
a  permit  to  mine.  Some  objected  to 
this  requirement  as  urmecessary  and 
burdensome  in  light  of  other  Eigencies' 
duties  to  monitor  compliance  with 
other  laws.  All  of  these  alternatives 
were  considered.  However,  the  Office 
believes  that  no  change  can  be  made 
in  this  Section.  Section  508(aK9)  of 
the  Act  states  without  qualification 


that  the  reclamation  plan  must  in- 
clude a  statement  of  "the  steps  to  be 
taken  to  comply  with  applicable  air 
and  water  quality  laws  and  regulations 
and  any  applicable  health  and  safety 
standards."  Section  780.18(bK9) 
merely  requires  description  of  the 
steps  the  applicant  plans  to  take.  This 
Section  Is  not  intended  to  require  that 
all  applicable  permits  be  applied  for 
and  received  prior  to  submission  of  a 
reclamation  plan. 

18.  Section  780.19(h)  of  the  proposed 
regulations  would  have  required  a  de- 
scription of  how  the  mining  equip- 
ment and  facilities  would  be  removed 
from  the  mining  area.  The  com- 
menters suggested  that  description  of 
a  plan  is  unnecessary  since  the  per- 
formance standards  already  require  re- 
moval of  equipment.  The  Office  agrees 
and  has  deleted  this  requirement. 
Readers  are  referred  to  the  appropri- 
ate performance  standard  (Section 
816.132). 

§780.21     R«clamatlon   plan:  Protection  of 
hydrologir  balanre. 

This  Section  provides  for  the  meth- 
ods by  which  proposed  activities  are  to 
be  conducted  to  protect  the  hydrologic 
balance.  Authority  for  this  Section  Is 
found  in  Sections  507(b).  508(a).  509. 
510(b).  515(b).  517.  701.  702,  and  717(b) 
of  the  Act. 

Information  submitted  pursuant  to 
this  Section  will  enable  the  regulatory 
authority  to  perform  the  assessments 
required  by  Sections  507(b)(ll). 
508(a)(13).  and  510(bH3)  of  the  Act 
and  30  CFR  786.19(c).  and  to  deter- 
mine whether  the  proposed  surface 
mining  activities  will  be  conducted  in 
accordance  with  the  following  require- 
ments of  Subchapter  K: 
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Paragraph  (a)  of  Section  780.21  re- 
quires each  plan  to  contain  a  narrative 
description  and  supporting  materials 
to  assure  the  protection  of  the  quality 
and  quantity  of  water  and  the  rights 
of  present  use  to  those  waters  in  the 
mine  plan  and  adjacent  areas.  This 
section  principally  implements  Sec- 
tions 508(aK13)  and  717(b)  of  the  Act. 
An  editorial  change  was  made  to  this 
paragraph  in  the  final  rule,  to  cross- 
reference  applicable  portions  of  Parts 
779  and  816. 


Paragraph  (b)  requires  the  descrip- 
tion of  Subsection  (a)  to  Include  four 
subsidiary  plans  to  establish  how  Sec- 
tions 816.41-816.57  of  Subchapter  K 
will  be  complied  with.  Technical  litera- 
ture used  In  consideration  of  this  Sec- 
tion was  the  same  as  used  for  Sections 
779.13-779.17  and  Sections  816.41- 
816.57  of  Subchapter  K.  Section 
780.21(bKl)  principally  Implements 
Sections  508(aK5)  and  508(aK12)  of 
the  Act.  Section  780.21(b)(2)  requires 
that  the  applicant  propose  specific 
quantitiative  effluent  limitations  on 
the  amounts  of  pollutants  in  dis- 
charges subject  to  30  CFR  816.42  and 
appropriate  treatment  plans.  It  Is  In- 
tended that  the  regulatory  authority 
win  closely  scrutinize  the  proposed 
plans  under  Section  780.21(bK2),  to 
ensure  that  the  requirements  of  Sec- 
tions 816.41-816.42  and  816.45-816.46 
will  be  achieved  by  the  proposed  oper- 
ations. 

Section  780.21(b)(3)  will  provide  the 
information  needed  to  determine  if 
the  applicant  will  restore  the  approxi- 
mate recharge  capacity  of  the  affected 
area  at  the  conclusion  of  the  mining 
operations.  Section  780.21(b)(4)  wUl 
implement  the  requirements  of  Sec- 
tion 617(b)  of  the  Act  and  30  CFR 
816.52.  Because  the  material  at  Sec- 
tion 780.21(b)(4)  (i>-(x)  of  the  pro- 
posed rule  was  redundant  of  Section 
816.52,  It  was  deleted  in  the  final  rule 
and  replaced  with  an  appropriate 
cross-reference. 

Paragraph  (c)  requires  that  the  ap- 
plication Include  the  determination 
needed  under  Section  507(bKll)  of  the 
Act.  Certain  specific  water  quality  pa- 
rameters, corresponding  to  those  listed 
at  30  CFR  779.16(b)(2)  are  listed.  The 
basis  for  requiring  those  parameters  is 
discussed  in  the  preamble  to  Section 
779.16. 

1.  A  number  of  commenters  objected 
to  proposed  Section^'  780.21(c)(2). 
which  required  the  applicant  to  pro- 
vide a  description  of  the  probable  cu- 
mulative impacts  of  all  anticipated 
mining  in  the  general  area  upon  the 
hydrology  of  the  area.  Paragraph 
(cK2)  was  deleted,  since  Section 
507(b)(ll)  of  the  Act  specifies  that  the 
permit  application  must  only  contain 
"a  determination  of  the  probable  hy- 
drologic consequences  of  the  mining 
and  reclamation  operations.  .  ."  The 
"assessment"  is  to  be  made  by  the  reg- 
ulatory authority  "  of  the  probable  cu- 
mulative impacts.  .  .  upon  the  hydrol- 
ogy of  the  area.  .  ."  As  a  result  of 
these  changes.  Paragraphs  (c)(1)  and 
(c)(2)  in  the  proposed  rules  were  com- 
bined into  a  single  Paragraph  (c).  The 
regulatory  authority  Is  to  make  the  as- 
sessment under  30  CJFR  786.19(c). 

2.  Section  780.21(d)  of  the  proposed 
rules  was  deleted,  because  the  matter 
covered  in  it  is  adequately  addressed 
at  Section  779.13.  Comments  directed 
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to  Section  780.21(d)  are  treated  with 
similar  comments  to  Section  779.13  in 
the  preamble  to  that  Section. 

3.  Several  commenters  suggested  re- 
placing "mine  plan  area"  with  "pro- 
posed permit  area"  in  Section 
780.21(a).  This  was  rejected.  Sections 
508(a)(13)  and  515(bK10)  of  the  Act  re- 
quire that  operations  must  minimize 
the  disturbance  to  the  prevailing  hy- 
drologic balance  at  the  mlneslte  and  in 
associated  off-site  areas.  In  order  to 
meet  the  requirements  of  the  Act  it  is 
necessary  that  the  reclamation  plan 
address  the  mine  plan  and  adjacent 
areas.  (See  also  the  discussion  in  the 
preamble  to  "mine  plan  area"  at  Sec- 
tion 701.5.)  . 

4.  One  a)mmenter  objected  to  the 
use  of  the  phrase  "the  more  stringent 
of  the  following"  In  Section 
780.21(b)(2).  However,  the  phrase  was 
retained  because  it  is  required  by  Sec- 
tions 505(b).  515(bK10).  and  702(a)  of 
the  Act.  Commenters  also  objected  to 
the  expense  of  the  requirements  of 
780.21.  but  gave  no  supporting  data. 
The  Office  believes  the  requirements 
will  not  be  excessive,  for  the  same  rea- 
sons as  discussed  In  the  preamble  to 
Section  779.16. 

§  Section  780.23    lUclamation   plan:   Port- 
mining  land  uses. 

Statutory  authority  for  this  Section 
is  found  In  Sections  102.  201.  501(b). 
503.  504.  508(a).  and  515(b)  of  the  Act. 
Section  780.23  sets  forth  the  criteria 
for  use  In  preparing  the  post-mining 
land  use  analysis  and  plan.  The  analy- 
sis required  by  this  Section  should  dis- 
cuss and  compare  the  information  re- 
quired to  be  submitted  under  other 
sections  of  the  regulations  (see  779.22. 
Land  use  information,  and  Section 
780.18,  Reclamation  plan:  General  re- 
quirements, for  example),  and  result 
in  a  complete  evaluation  of  the  net 
Impact  which  the  proposed  mining 
and  reclamation  (including  establish- 
ment of  the  proposed  post  mining  land 
use)  will  have  upon  the  usefulness  of 
the  area  affected. 

Section  780.23(a)  requires  each  plan 
to  contain  a  description  of  the  use  to 
which  the  land  within  the  permit  area 
will  be  put  following  reclamation.  This 
description  must  include  a  discussion 
of  the  utility  said  capacity  of  the  re- 
claimed land  to  support  a  variety  of  al- 
ternative uses  and  a  discussion  of  the 
relationship  of  the  proposed  post 
mining  land  use  to  existing  land  use 
plans  and  policies.  All  reclamation 
plans  must  discuss  how  the  proposed 
use  is  to  t}e  achieved  and  what  support 
activities  may  be  needed  to  achieve 
the  use  (Section  780.23(aKl)),  and  the 
consideration  which  has  been  given  to 
making  all  of  the  proposed  surface 
mining  activities  consistent  with  sur- 
face owner  plans  and  applicable  state 
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and  local  land  use  plans  and  programs. 
(Section  780.23(aK4)). 

A  description  and  discussion  of  man- 
agement plans  to  be  Implemented 
must  also  be  Included  If  the  proposed 
post  mining  land  use  is  to  be  range  or 
grazing  land  (Section  780.23(aK2)).  Fi- 
naUy.  where  the  pre-mlnlng  and  pro- 
posed post  mining  uses  are  different. 
Section  780.23(aK3)  requires  discus- 
sion and  analysis  of  all  of  the  informa- 
tion and  criteria  which  will  be  used  by 
the  regulatory  authority  In  approving 
an  alternative  post-mining  land  use 
under  Section  816.133. 

Section  780.23(b)  requires  that  the 
applicant  submit  a  copy  of  the  com- 
ments on  the  proposed  use  by  the 
legal  or  equitable  owner  of  record  of 
the  surface,  and  by  state  and  local  gov- 
ernmental units  which  would  have  to 
initiate.  Implement,  approve  or  au- 
thorize the  proposed  use. 

As  originally  proposed.  Section 
780.23(b)  would  have  required  the  ap- 
plicant to  obtain  the  comments  of  the 
surface  owner  of  the  entire  mine  plan 
area.  Section  780.23  (a)  and  (b)  now  re- 
quire a  detailed  description  of  the  pro- 
posed use  within  the  proposed  permit 
area  (Section  780.23(a),  Introductory 
paragraph),  and  a  copy  of  the  com- 
ments of  the  surface  owner  of  the  pro- 
posed permit  area.  (Section  780.23(b)). 
These  changes  were  made  as  a  result 
of  comments  and  because  establish- 
ment of  the  proposed  use  which  is  to 
be  discussed  and  commented  on  In  the 
reclamation  plan  will  take  place 
within  the  permit  area  during  the 
permit  term  rather  than  the  full  mine 
plan  area.  It  should  be  noted,  however, 
that  explanations  of  the  relationship 
of  the  proposed  use  to  existing  land 
use  policies  and  plans  and  of  the  con- 
sideration given  to  making  the  pro- 
posed surface  mining  activities  consist- 
ent with  applicable  State  and  l<x^ 
land  use  plans  and  programs  will  nec- 
essarily Involve  a  discussion  and  com- 
parison of  the  lands  and  land  uses  out- 
side of  the  proposed  permit  area,  i.e., 
the  mine  plan  and  adjacent  areas. 

As  originally  proposed.  Section 
780.23  consisted  of  subsection  (a),  (b), 
(c).  Proposed  Section  780.23(b)  has 
now  been  Included  within  Section 
780.23(a),  and  proposed  Section 
780.23(c)  has  been  renumbered  Section 
780.23(b).  In  addition  to  these  organi- 
zational changes,  the  Office  has  made 
editorial  non-substantive  changes  in 
Section  780.23.  In  particular,  numer- 
ous commenters  pointed  out  a  typo- 
graphical error  in  Section  780.23(aK3). 
The  referenced  regulation  has  been 
changed  from  30  (^FR  816.124  to  30 
CFR  816.133. 

Several  commenters  expressed  a 
number  of  general  objections  to  Sec- 
tion 780.23.  Some  commenters  stated 
that  Section  780.23  should  require  a 
statement  describing  the  existing  land 
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uses  of  the  surrounding  area.  The 
Office  made  no  change  as  a  result  of 
this  comment  since  this  information  Is 
required  to  be  submitted  under  an- 
other section  of  these  regulations 
(Section  779.22(c)).  Some  commenters 
complained  that  Section  780.23  does 
not  require  the  applicant  to  Identify 
that  the  post  mining  land  use  will  be 
different  from  the  premining  use.  The 
Office  believes  that  Section 
780.23(aK3)  clearly  requires  this  Infor- 
mation and  that  no  further  clarifica- 
tion is  necessary.  Thus,  no  change  has 
been  made  In  response  to  these  com- 
ments. Finally,  some  commenters  sug- 
gested that  Section  780.23  be  revised 
to  Include  consideration  of  how  the 
proposed  post  mining  land  use  will  be 
consistent  with  the  premining  land 
use.  Again,  the  Office  believes  that  no 
change  is  required  here  since  this  issue 
is  covered  elsewhere  In  the  regula- 
tions. (See  Section  816.133). 

Several  commenters  objected  to  Sec- 
tion 780.23(a)(2)  as  unnecessary  and 
overly  burdensome.  The  Office  be- 
lieves that  a  detailed  reclamation  plan 
must  be  based  on  a  detailed  plan  for 
postmining  land  use.  In  the  case  of 
range  or  grazing  land  which  require 
some  degree  of  maintenance,  it  is  nec- 
essary to  luiow  historical  carrying  ca- 
pacity, proposed  postmining  carrying 
capacity  and  site  specific  capability  of 
the  land  in  order  to  determine  feasibil- 
ity of  the  proposed  use.  The  Office  be- 
lieves this  information  can  best  be  pro- 
vided in  the  form  of  a  proposed  man- 
agement plan.  Accordingly,  no  change 
was  made  as  a  result  of  these  com- 
ments. 

Some  commenters  questioned  what 
would  constitute  a  land  use  different 
from  the  premining  use  under  Section 
780.23(a)(3).  As  noted  earlier  in  this 
preamble,  a  different  or  alternative 
land  use  occurs  when  any  change  of 
land  use  category  within  the  permit 
area  occurs.  (See  discussion  of  land  use 
definitions  in  Section  701.5). 

Some  commenters  suggested  that  a 
new  subsection  be  added  under  Sec- 
tion 780.23(a)  to  require  discussion  of 
the  relationship  of  the  proposed  post- 
mining  land  use  to  existing  natural  re- 
source or  comprehensive  management 
plans  developed  by  state  wildlife  agen- 
cies. The  Office  has  not  made  the  sug- 
gested revision.  The  regulations  al- 
ready provide  that  these  agencies  will 
have  an  opportunity  to  comment  if 
they  must  Initiate.  Implement,  ap- 
prove or  authorize  the  proposed  use. 
(Section  780.23(b))  Note  also  that 
state  and  local  land  use  plans  and  pro- 
grams will  be  discussed  under  Section 
780.23(a)(4). 

Several  commenters  suggested  that 
Section  780.23(b)  should  be  deleted  In 
Its  entirety  as  unnecessary  and  not  re- 
quired by  the  Act.  These  comments 
were  rejected;  Section  780.23(b)  of  the 


regulations  is  clearly  required  by  the 
Act.  (See  Section  508<aX3)  of  the  Act). 

S  780.23  Reclamation  Plan:  Pondi.  im- 
poundmenU.  banka.  dami  and  embank- 
ments. 

(1)  Authority  for  this  Section  is 
found  in  Sections  102;  201;  501;  503; 
504;  507(b);  508(a);  510(b):  515(b)(8): 
515(bK10):  515(bKll):  515(bK13): 
515(b)(21)  and  515(f)  of  the  Act. 

This  Section  requires  each  reclama- 
tion plan  to  Include  specific  elements 
with  maps  and  cross-sections  of  all 
water-holding  facilities  subject  to  the 
approval  of  the  regulatory  authority 
under  Subchapter  K.  These  elements 
must  cover  the  construction,  oper- 
ation, maintenance,  and  removal  of 
the  proposed  facilities. 

(2)  Technical  literature  used  in  for- 
mulating Section  includes  all  lit- 
erature used  In  developing  Sections 
816.46.  816.47,  816.49.  816.56.  and 
816.91-816.93  of  Subchapter  K.  The 
reader  is  also  referred  to  the  preamble 
discussion  of  those  Sections  for  infor- 
mation concerning  issues  bearing  on 
Section  780  25. 

(3)  The  requirements  of  Section 
780.25  are  Intended  to  produce  a  thor- 
ough, well-plaruied  design  of  the  struc- 
tures and  facilities  covered  by  this  Sec- 
tion with  proper  maintenance,  oper- 
ational and  emergency  procedures  pro- 
vided for  all  aspects  of  the  project. 

(4)  Paragraph  (a)  of  Section  780.25 
outlines  a  3-phase  plan  submission 
process  where  limited  general  data  is 
requested  at  the  time  of  the  original 
permit  application  and  detailed  design 
plans  are  required  at  some  later  date, 
but  before  construction  of  the  struc- 
ture. 

(5)  Paragraph  (aKl)  of  Section 
780.25  specifies  the  general  plan  re- 
quirements that  must  t>e  submitted 
with  the  original  permit  application. 
The  information  requested  Is  the  mini- 
mum necessary  for  the  regulatory  au- 
thority to  assess  the  cumulative  hy- 
drologic  impact  resulting  from  struc- 
tures that  will  be  constructed  as  part 
of  the  surface  minlr\g  operation  and  to 
determine  the  feasibility  of  the  oper- 
ations and  reclamation  plan  Insofar  as 
Impoundments  and  waste  banks  are 
concerned. 

(6)  Paragraphs  (aXl)  and  (aK3) 
specify  requirements  for  the  detailed 
design  plan  that  must  t>e  submitted 
and  approved  by  the  regulatory  au- 
thority before  each  structure  is  con- 
structed. The  requirements  for  larger 
structures  are  different  from  those  for 
smaller  ones,  based  on  the  differences 
In  the  magnitude  of  risks  to  human 
safety,  property,  and  the  environment. 

(7)  Paragraph  (b)  specifies  the 
design  and  plan  requirements  submit- 
ted for  sedimentation  ponds,  including 
any  sedimentation  ponds  intended  as 
permanent  impoundinents. 


(8)  Paragraph  (c)  specifies  the 
design  and  plan  requirements  submit- 
ted for  permanent  and  temporary  im- 
poundments. These  requirements  in- 
clude those  contained  in  Mine  Safety 
and  Health  Administration  (MSHA) 
regulations. 

(9)  Paragraph  (d)  specifies  the 
design  and  plan  requirements  for  coal 
waste  banks  to  meet  the  standard  en- 
gineering requirements  of  the  applica- 
ble performance  standards. 

(10)  Paragraph  (e)  specifies  the 
design  and  plan  requirements  for  coal 
processing  waste  dams  and  embank- 
ments and  reflects  items  necessary  to 
determine  the  adequacy  of  the  struc- 
ture as  specified  In  the  Act  and  the 
performance  standards  of  these  regu- 
lations. A  foundation  investigation  is 
necessary  to  assure  the  ability  of  the 
site  to  support  suitably  the  structure 
and  evaluate  the  seepage  effects  on 
the  structure.  Sui>ervlsion  by  qualified 
persons  iiisures  that  the  Investigation 
will  be  conducted  in  a  manner  which 
will  achieve  adequate  subsurface  ex- 
ploration and  testing.  The  forces  and 
pressure  of  water  can  poee  serious 
threats  to  the  security  of  dams  if  not 
properly  controlled;  therefore,  seepage 
analysis  and  control  are  of  conskler- 
able  importance  in  the  design  of  safe 
dams.  (Cedergren,  H.R.,  1967.  p.  208.) 

(11)  Paragraph  (f)  specifies  the  re- 
quirement to  Include  a  stability  analy- 
sis in  the  design  of  each  sedimentation 
pond,  permanent  and  temporary  im- 
poundment, or  coal  processing  wa.ste 
dam  that  exceeds  certain  size  limita- 
tions. This  requirement  is  consistent 
with  MSHA  regulations  and  is  in  ac- 
cordance with  U.S.  Soil  Conservation 
Service  and  U.S.  Army  Corps  of  Engi- 
neers requirements.  Stability  analyses 
are  conducted  on  embankments  and 
foundations  to  determine  stability 
against  failure  from  sliding,  sloughing, 
or  rotation  along  potential  failure  sur- 
faces. (USSCS,  1967a.  p.  5-2.)  Based  on 
results  of  stability  analyses,  problems 
relating  to  safety  of  embankment  or 
cut  slopes  can  be  identified  and  cor- 
rected (Cedergren.  H.R..  1967.  pp.  305- 
308).  Standard  methods  for  testing 
and  analysis  must  be  utilized  to 
achieve  consistency  in  evaluation. 

(12)  Response  to  specific  comments 
on  the  proposed  rules  are; 

(a)  One  commenter  suggested  that 
since  the  regulations  pertaining  to  the 
surface  effects  of  underground  mining 
operations  contained  in  Section  784.16 
are  identical  to  the  regulations  cover- 
ing surface  mining  contained  in  this 
Section,  that  Section  784.16  need  not 
be  repeated.  The  commenter  recom- 
mended that  a  reference  to  Section 
780.25  In  Section  784.16  would  suffice 
rather  than  repeating  the  entire  Sec- 
tion. 

The  final  rules  retain  separate  provi- 
sions for  the  requirements  pertaining 


to  surface  mining  and  underground 
mining.  Although  this  results  in 
longer  final  rules,  it  will  make  it  easier 
for  the  operators  to  locate  the  require- 
ments for  each  specific  type  of  oper- 
ation. Retaining  the  specific  Sections 
will  also  aid  Inspection  activities  since 
all  requirements  pertaining  to  surface 
mining  and  all  activities  pertaining  to 
the  surface  effects  of  underground 
mining  will  be  contained  In  separate 
Sections  which  stand  alone. 

(b)  As  originally  proposed,  the  rules 
would  have  required  that  a  detailed 
design  plan  for  all  Impoundments  and 
waste  baiiks  l>e  submitted  with  the 
permit  application.  Many  commenters 
suggested  that  the  detailed  design 
plans  for  all  structures  covered  by  Sec- 
tion 780.25  need  not  be  developed  at 
the  time  of  application  for  a  mining 
permit.  Those  commenters  suggested 
that  the  permit  submission  for  these 
structures  be  divided  Into  a  two-phase 
procedure,  with  the  permit  application 
containing  a  general  plan  for  each 
structure,  with  the  detailed  design 
plans  being  submitted  for  approval  at 
a  later  date,  closer  to  the  time  that 
the  structure  is  constructed. 

The  final  rules  Incorporate  the  two- 
phase  submission  procedure  recom- 
mended by  the  commenters.  The 
permit  application  will  contain  the 
basic  information  required  to  provide 
the  regulatory  authority  the  informa- 
tion needed  to  assess  the  hydrologic 
impacts  of  the  proposed  mining  oper- 
ations and  to  make  other  broad  deter- 
minations on  the  feasibility  of  the  op- 
eration. It  will  also  include  a  schedule 
and  agreement  concerning  the  submis- 
sion and  approval  of  the  detailed 
design  plans.  The  required  Informa- 
tion for  the  generl  plan  Is  contained  in 
Section  780.25(aKl).  The  detaUed 
design  plan  will  be  submitted  to  and 
approved  by  the  regulatory  authority 
before  construction  begins  on  the 
structure.  Requirements  for  detailed 
design  plans  for  structures  are  con- 
tained in  Sections  780.25(aK2)  and 
780.25(aK3).  This  regulatory  proce- 
dure will  provide  the  general  data 
needed  by  both  the  regulatory  author- 
ity and  the  Interested  public  at  the 
permit  application  stage  to  assess  the 
general  effects  of  the  mining  oper- 
ations. At  the  same  time,  It  will  allow 
the  operator  the  flexibility  of  carrying 
out  the  detailed  geologic  investigations 
and  developing  final  design  closer  to 
the  time  when  the  structures  will  be 
constructed.  The  Office  feels  that 
under  these  rules  adequate  informa- 
tion is  required  at  the  permit  applica- 
tion stage  for  meaningful  public  par- 
ticipation with  respect  to  planned  im- 
poundments and  waste  banks.  The 
Office  also  believes  that  the  quality  of 
the  structures  will  not  be  compro- 
mised If  the  public  comment/hearing 
process  is  not  conducted  for  each  de- 


tailed design  submitted  during  the  life 
of  the  permit,  since  high-level  profes- 
sional participation  Is  required  for 
such  designs  to  assure  sound  planning. 

(c)  The  proposed  rules  would  have 
required  registered  professional  engi- 
neers to  approve  all  plans  for  sedimen- 
tation ponds  and  waste  banks  (pro- 
posed Section  780.25(b)(1)  and  (c)  re- 
spectively (43  FR  41844,  Sept.  18, 
1978)  and  would  have  required  either 
engineers  or  engineering  geologists  to 
conduct  or  supervise  geotechnical  in- 
vestigations for  all  waste  dams  and 
embankments. . 

A  few  commenters  stated  that  regis- 
tered land  surveyors  are  allowed  to 
complete  some  structure  designs  by 
States  that  are  currently  regulating 
mining  operations  and  recommended 
that  the  final  rules  should  allow  regis- 
tered land  surveyors  to  perform  some 
designs. 

The  final  rules  allow  registered  land 
surveyors  to  certify  the  design  of 
small  structures  other  than  sedimenta- 
tion ponds  and  coal  processing  waste 
dams  that  are  not  regulated  by  the 
MSHA  (If ft.  T.R.,  19798,  p.  1,  and  pp. 
266  and  312  of  attachment:  If  ft,.  T.H. 
1979s  is  a  reference  which  outlines  and 
documents  procedures  and  contacts 
between  OSM  and  the  U.S.  Army 
Corps  of  Engineers  leading  to  the 
Chief  of  Engineers  conciurence  on  the 
final  rules  required  under  Section 
515(f)of  the  Act). 

Section  780.25(a>(lKi)  Is  retained  as 
required  by  Sections  507(aK141  of  the 
Act,  but  the  detailed  design  plan  was 
divided  Into  two  separate  categories  as 
defined  by  Sections  780.25(a)(2)  and 
780.25(a)(3).  Registered  land  surveyors 
are  permitted  to  certify  those  small 
structures  (other  than  sedimentation 
ponds  and  coal  processing  waste  dams) 
covered  by  Section  780.25(aK3),  on  the 
grounds  that  they  present  less  risk  to 
health  and  safety,  public  and  private 
property  and  the  environment. 

(d)  Some  commenters  recommended 
that  the  wording  "approved  by  a  regis- 
tered professional  engineer"  contained 
In  proposed  Sections  780.25(bKl)  and 
780.25(c)  should  be  changed  to  "certi- 
fied by  a  registered  professional  engi- 
neer." This  recommendation  was  ac- 
cepted and  wording  contained  In  Sec- 
tion 780.25(a)(l)(l)  has  been  revised  to 
follow  more  closely  that  contained  in 
Section  507(bK14)  of  the  Act. 

(e)  The  proposed  rules  mentioned 
the  need  for  determination  that  the 
site  selected  for  the  structure  would 
adequately  support  the  weight  in  var- 
ious proF>osed  sections.  Including  Sec- 
tions 780.25(a)  ("geotechnical  investi- 
gation"), 780.25(d)  ( 'geotechnical  In- 
vestigation" and  "structural  compe- 
tence of  the  bedrock"),  and 
780.25<dK5)  ("subsidence").  One  com- 
menter recommended  that  the  subsi- 
dence   survey    explicitly    required    in 


proposed  Section  780.25(dK5)  should 
be  a  general  plan  requirement  for  all 
structures  covered  by  Section  780.25 
rather  than  just  applicable  to  coal 
processing  waste  dams  and  embank- 
ments. This  recommendation  was  ac- 
cepted because  a  subsidence  survey  Is 
needed  to  insure  the  safety  and  stabil- 
ity of  all  proposed  structures.  This 
provision  was  moved  to  Section 
780.25(a)(l)(iv)  in  the  final  rules. 

(f)  Several  commenters  recommend- 
ed that  the  siu^ey  regarding  the  po- 
tential effects  of  subsidence  of  the 
subsurface  strata  referred  to  In  pro- 
posed Section  780.25(b)(5)  should  be 
restrieted  to  the  effects  of  past  mining 
operations. 

The  final  rules  restrict  the  survey 
covering  the  potential  effects  of  subsi- 
dence on  proposed  structures  to  only 
subsidence  that  may  result  from  past 
mining  operations.  The  Office  believes 
that  adequate  controls  on  future 
mining  under  structures  are  (»ntained 
in  the  final  rules  (see  Section  784.20) 
which  makes  it  unnecessary  for  the 
survey  required  by  Section 
780.25(a)(l)(lii)  to  address  possible 
subsidence  problems  that  may  result 
from  future  mining  operations.  In  any 
case,  analyses  of  effects  of  future 
mining  at  this  stage  would  be  highly 
speculative  and  of  little  value.  These 
effects  from  subsidence  would  be  dis- 
oissed  in  the  subsidence  plan  required 
by  Section  780.20  for  each  future  un- 
derground mining  operation. 

(g)  A  few  commenters  recommended 
that  the  "mine  plan  area"  referred  to 
In  Section  780.25(b)(1)  should  be 
changed  to  "permit  area".  This  recom- 
mendation was  not  accepted  since  the 
mine  plan  area  is  the  overall  area 
during  the  life  of  the  mine  which  must 
be  considered  when  making  the  deter- 
mination concerning  the  permanent 
nature  of  a  dam  or  impoundment  and 
the  cumulative  effects  of  Impound- 
ments on  the  hydrologic  balance. 

(h)  Several  commenters  requested 
that  the  requirement  to  submit  design 
assumptions  and  calculations  with  a 
discussion  of  each  alternative  consid- 
ered in  selecting  the  specific  design  pa- 
rameters and  construction  methods,  as 
contained  in  proposed  -Section 
780.25(e)  (final  rule  Section  780.25(f)). 
be  eliminated  because  the  design  mtist 
be  certified  that  it  meets  the  basic  re- 
quirements by  some  responsible  pro- 
fessional person.  The  commenter  sug- 
gested that  the  certification  statement 
should  be  the  basis  for  the  regulatory 
authority's  approval  of  the  design. 
This  recommendation  was  not  accept- 
ed because  the  regulatory  authority 
must  review  and  approve  the  final 
design  of  the  structure  and  needs  the 
information  In  order  to  have  a  full  un- 
derstanding of  the  project  and  to  de- 
termine the  safety,  adequacy,  and  suit- 
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ability  of  the  final  desig^n  before 
granting  final  approval  of  the  design. 

(0  A  commenter  questioned  whether 
the  200  acre-feet  seference  In  proposed 
Section  780.2S<e).  now  Section 
780.25<f).  was  correct  or  If  this  should 
be  20  acre- feet.  This  reference  was  a 
typographical  error  in  the  proposed 
rules  and  has  been  corrected  to  20 
acre- feet  In  the  final  rules.  The  20 
acre-foot  cut-off  was  clearly  proposed 
on  Sept.  18.  1978;  explicitly  In  pro- 
posed Sections  816.46(q).  817.46(q)  and 
by  reference  In  proposed  Sections 
780.25(b).  784.15(a),  816.91(a),  and 
817.91(a). 

(J)  Another  commenter  recommend- 
ed that  proposed  Section  780.25(dKl), 
now  Section  780.25<eKl).  discussing 
the  need  to  determine  the  number,  lo- 
cation, and  depth  of  borings  and  test 
pits,  be  eliminated  since  these  are  not 
required  for  the  size  of  structures  nor- 
mally covered  by  these  ruJes.  This  rec- 
ommendation was  not  accepted  and 
the  requirement  Is  retained  because  it 
is  the  responsibility  of  the  designer  of 
the  structure  to  (letermine  the  need 
for  a  geotechnical  Investigation  and 
then  present  this  information  In  a 
manner  that  will  aid  the  regulatory 
authority  in  its  review  and  approval  of 
the  design  of  the  structure. 

(k)  A  commenter  recommended  that 
the  requirement  to  include  a  stability 
analysis  for  sedimentation  ponds  and 
coal  processing  waste  dams  and  em- 
bankments which  exceed  20  feet  In 
height  or  impound  more  than  20  acre- 
feet  contained  In  proposed  Section 
780.25(e).  now  Section  780.25(f). 
should  t>e  eliminated  from  the  final 
rules  because  MSHA  requires  this  in 
its  regulations.  This  recommendation 
was  not  accepted  because  the  Office  is 
mandated  by  Section  515  of  the  Act  to 
regulate  the  design  of  sedimentation 
ponds  and  coal  processing  waste  dams 
and  embankments.  The  requirements 
contained  in  the  final  rules  are  con- 
sistent with  the  requirements  con- 
tained in  MSHA  regulations. 

(1)  Another  commenter  recommend- 
ed that  detailed  plan  requirements  for 
sedimentation  ponds,  waste  banks  and 
waste  dams  and  embankments,  which 
were  proposed  as  Sections  780.25  (b), 
(c),  (d),  and  (e)  should  be  deleted  from 
the  final  rules  because  MSHA  regu- 
lates all  of  these  structures.  This  rec- 
ommendation was  not  accepted  be- 
cause the  Act  specifically  requires  that 
sedimentation  ponds,  coal  processing 
waste  banks  and  embankments  are  to 
be  regulated  by  the  Office.  It  was  also 
not  accepted  because  MSHA  Is 
charged  with  miners*  safety  and  this 
Office  Is  charged  with  broader  impacts 
on  public  safety  and  the  environment. 
The  design  standards  for  these  strtic- 
tures  must  t>e  Included  In  the  final 
rules  to  assure  that  the  regulatory  au- 
thority aod  the  public  has  the  infor- 
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mation  needed  to  ascertain  that  the 
requirements  of  the  regulatory  pro- 
gram can  and  will  be  met  for  these 
structures,  and  that  environmental 
and  public  health  and  safety  concerns 
will  also  be  met. 

(m)  One  commenter  recommended 
that  a  description  of  the  character  of 
the  overburden  be  included  with  a  de- 
scription of  the  character  of  the  bed- 
rock as  proposed  In  Section 
780.25(dX2)  because  the  stability  of  a 
structure  Is  determined  by  all  the 
foundation  materials.  This  suggestion 
was  accepted  and  new  Section 
780.25(eM2)  Includes  a  determination 
of  the  character  of  the  overburden 
and  bedrock  in  the  geotechnical  inves- 
tigation conducted  for  coal  processing 
waste  dams  and  embankments. 

(n)  A  commenter  recommended  that 
the  requirement  for  sedimentation 
pond  plans,  proposed  as  Section 
780.25(b),  be  expanded  to  Itemize  re- 
quirements pertaining  to  the  removal 
of  sedimentation  ponds  at  the  end  of 
the  mining  operation  period.  This  rec- 
ommendation was  not  accepted  since 
this  requirement  was  covered  in  pro- 
posed Section  780.25(a)  and  is  Included 
In  the  final  rules  In  Sections 
780.25<aK2Klv)  and  780.25<aK3Klv). 
which  are  applicable  to  all  structures 
covered  by  Section  780.25. 

(o)  A  few  commenters  recommended 
that  the  geotechnical  Investigation  of 
the  reservoir  site  referred  to  in  pro- 
posed Section  780.25(d)(2).  now  Sec- 
tion 780.25(eK2),  should  be  eliminated 
and  that  the  investigation  be  restrict- 
ed to  Just  the  embankment  area.  This 
recommendation  was  not  accepted 
since  a  sound  geotechnical  investiga- 
tion should  Include  descriptions  of  the 
expected  behavior  of  foundation  and 
reservoir  rim  materials  at  the  site 
when  subjected  to  both  the  changed 
geological  environment  associated 
with  the  construction  and  operation  of 
the  dam  and  the  geologic  processes  oc- 
curlng  during  the  mining  operation. 
The  impoundment  area  or  reservoir 
site  area  could  contain  geologic  condi- 
tions that  need  to  be  considered  In  the 
design  of  the  structure  and  the  geo- 
technical Investigation  must  Include 
the  analysis  of  any  such  areas. 

(p)  As  discussed  in  Paragraph  (4KJ) 
of  the  preamble  for  Section  816.93.  a 
crtxss-reference  to  Mine  Safety  and 
Health  Regulations  30  CFR  216-1  was 
added  to  Sections  780.25(bX2).  (c).  and 
(e)  in  order  to  assure  that  this  Office's 
and  MSHA  regulations  are  consistent 
concerning  sign  requirements  at  struc- 
ture sites. 

9  780.27     Reclamation  plan:  Surface  mining 
near  undergroand  mining. 

Authority  for  this  Section  is  Sec- 
tions 102.  201.  501(b).  503.  504.  507(b). 
508(a)  and  515(b)  of  the  Act.  This  Sec- 
tion    requires     that     when     surface 


mining  activities  are  to  be  conducted 
within  500  feet  of  an  underground 
mine,  the  applicant  must  provide  suffi- 
cient information  to  enable  the  regula- 
tory authority  to  determine  whether 
the  operation  will  be  conducted  in 
compliance  with  the  requirements  of 
Section  515<bK12)  of  the  Act  and  Sec- 
tion 816.79  of  the  performance  stand- 
ards. 

No  comments  were  received  on  this 
Section.  However,  the  Office  made  edi- 
torial. non-8ut)etantive  changes  for 
clarity  and  consistency  of  terminology 
in  this  Section  as  follows:  "Surface 
mining  operation"  was  changed  to 
"surface  mining  activities."  a  term  de- 
fined In  30  C7FR  701.5  having  a  nar- 
rower meaning  than  surface  coal 
mining  operations  and  more  appropri- 
ate to  usage  In  this  Section  in  the  final 
regulations.  "Within  the  permit  area" 
has  been  added  to  Indicate  clearly  the 
scope  of  activities  to  which  this  Sec- 
tion is  applicable.  The  reference  to  re- 
quirements of  the  regulatory  authori- 
ty and  Mine  Health  and  Safety  Ad- 
ministration were  deleted  as  unneces- 
sary since  the  referenced  Section 
816.79  already  refers  to  these  entities. 

( 780.29     DiTertkHM. 

Authority  for  this  section  is  Sections 
102.  201.  501.  503.  504,  507(b),  508(a). 
510'b).  515,  and  517(b)  of  the  Act.  A 
description  of  diversions  to  be  con- 
structed within  the  proposed  permit 
area  is  required,  to  enable  the  regrila- 
tory  authority  to  determine  how 
stream  channels,  overland,  and  shal- 
low ground  water  flow  wiU  be  con- 
trolled In  accordance  with  Sections 
816.43-816.44  and  816.57  of  Sub- 
chapter K.  In  reponse  to  comments 
generally  objectinjg  to  the  specifica- 
tion of  extension  of  the  plans  to  the 
entire  mine  plan  area,  this  section  was 
restricted  to  the  Immediate  proposed 
permit  area  in  the  final  rules.  OSM 
concluded  that  the  detailed  knowledge 
of  exactly  when  and  where  all  diver- 
sions will  occur  cannot  ordinarily  be 
determined  for  more  than  the  time 
covered  by  one  permit. 

(780.31     Protection    of  public    parka   and 
historic  placem. 

Statutory  authority  for  this  Section 
is  found  in  Sections  102,  201,  SOl(b), 
503,  504,  507(b),  508(a),  515(b),  and 
522(e)  of  the  Act.  Section  780.31  re- 
quires that  the  reclamation  plan  In- 
clude a  description  of  measures  to  be 
used  to  minimize  or  prevent  harm  to 
public  parks  and  historic  places.  This 
Section  also  requires  a  description  of 
measures  to  be  taken  to  secure  the  ap- 
proval of  the  regulatory  authority  and 
other  agencies  If  such  approval  is  re- 
quired pursuant  to  Section  761.12(f). 
This  Section  is  applicable  only  if  the 
proposed  operation  has  the  potential 
of  adversely  affecting  a  public  park  or 


a  place  included  on  or  eligible  for  in- 
clusion on  the  National  Register  of 
Historic  Places,  and  is  Intended  to  pro- 
vide the  regulatory  authority  with  suf- 
ficient information^  to  accomplish  the 
procedures  of  Section  761.12(f). 

A  few  commenters  suggested  that  a 
wide  variety  of  areas  of  significance 
(scientific,  historic,  archaeologic,  topo- 
graphic, geographic,  ethnologic,  re<n^ 
atlonal.  cultural,  Indian  culture)  be 
substituted  for  the  term  "historic 
places."  That  term,  as  used  in  this  Sec- 
tion, is  intended  as  neither  a  limita- 
tion nor  an  expansion  of  the  resources 
described  in  Section  761.12(f)— "places 
Included  on.  or  eligible  for  listing,  in, 
the  National  Register  of  Historic 
Places."  Since  the  resources  Identified 
by  the  conunenters  nuiy  already  be 
listed  or  eligible  for  listing  (see  36 
CFR  Part  60).  the  Office  believes  that 
the  suggested  additional  language  is 
unnecessary. 

9  780.33    Relocation  or  use  of  public  roads. 

Authority  for  this  Section  is  found 
in  SecUons  102.  201,  501(b),  503.  504. 
507(b).  508(a).  515(b),  and  522(e)  of 
the  Act. 

The  Information  requested  pursuant 
to  this  Section  is  necesary  to  ensure 
that  public  Interests  are  protected 
where:  (1)  traffic  flow,  pavement  sta- 
bility and  road  profile  may  be  endan- 
gered from  mining  operations  and  (2) 
to  ensure  that  the  qusility  of  a  tempo- 
rary or  new  road  is  the  same  as  or 
better  than  that  of  the  road  being  re- 
located. This  data  will  enable  the  regu- 
latory authority  to  administer  the  pro- 
vision of  Section  522(eX4)  of  the  Act 
and  Paragraph  761.12(dK4)  of  these 
rules.  The  only  changes  made  in  this 
rule,  since  the  proposed  regulations, 
were  editorial  changes  for  clarity  or 
consistency  with  other  rules. 

The  reader  is  referred  to  the  pream- 
ble discussion  for  Section  784.18  for  a 
discussion  of  issues  also  considered  In 
the  context  of  this  Section. 

9  780.35    Disposal  of  exceaa  spoiL 

Authority  for  this  Section  is  found 
In  Sections  102,  210,  501.  503.  507,  508, 
510.  and  515  of  the  Act. 

Section  780.35  requires  the  operator 
to  provide  necessary  plans  describing 
the  sites  and  structures  to  be  used  in 
disposal  of  excess  spolL  These  require- 
ments are  identical  to  requirements 
for  other  fill  placement  and  embank- 
ment designs.  For  discussion  of  the 
permit  requirements,  the  reader  is  re- 
ferred to  the  preamble  discussion  for 
Section  780.35(d). 

Section  780.35(a)  requires  plans  and 
neceuary  backup  materials  (maps; 
cross-sections:  etc.)  including  a  geo- 
technical investigation  of  the  proposed 
sites,  in  order  for  the  regulatory  au- 
thority to  determine  if  the  operator 
can    comply    with    the    performance 
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standards  of  Sections  816.71-816.73 
and  816.104-105. 

Section  780.35(b)  describes  the  basic 
requirements  of  the  required  geotech- 
nical investigation.  These  require- 
ments are  the  same  as  those  required 
for  coal  processing  waste  dams  and 
embankments.  Section  780.25(d).  and 
the  reader  is  referred  to  that  Section 
of  the  preamble  for  discnissions  of 
Issues  relating  to  these  requirements. 

Literature  used  to  develop  this  Sec- 
tion is  the  same  as  identified  in  Sec- 
tions 816.71-816.73  of  these  regula- 
tions. 

Several  language  modifications  have 
been  made  to  the  September  18.  1978 
Section  780.35  of  the  proposed  regula- 
tions as  follows: 

(1)  In  Section  780.35(b),  the  Hrst 
sentence  has  been  deleted  because  it 
reiterates  requirements  to  comply 
with  performance  standards  identified 
in  Section  780.35(a):  (2)  A  Modifica- 
tion to  the  language  of  Section 
780.35(c)  was  made  in  order  to  refer- 
ence Section  818.71(1)  which  has  a 
more  specific  definition  of  steep 
slopes;  (3)  Section  780.35(c)(2)  has 
been  modified  to  read  "engineering 
specifications"  instead  of  "engineering 
parameters"  because  an  "exact  state- 
ment of  particulars"  is  necessary  to 
determine  if  the  operator  can  comply 
with  the  performance  standards;  and 
(4)  Section  780.35(d)  has  been  deleted 
because  the  requirement  for  the  anal- 
yses to  be  performed  by  a  "registered 
professional  engineer,  engineering  ge- 
ologist or  other  qualified  person"  is 
identified  in  SecticHi  816.71(b)  and 
would  be  redundant  If  left  in  this  Sec- 
tion. 

Several  comments  suggested  that  a 
Paragraph  be  added  to  Section  780.35 
to  require  the  operator  to  demonstrate 
that  excess  spoil  exists  which  cannot 
be  placed  into  mine  workings.  This 
suggestion  was  rejected  by  OSM  be- 
cause this  requirement  is  adequately 
covered  in  Sections  816.104  and 
816.105  of  the  final  regulations;  how- 
ever, it  should  be  emphasized  that 
spoil  is  allowed  to  be  disposed  of  pur- 
suant to  Section  816.71-74  only  when 
it  is  in  excess  of  that  necessary  to 
comply  with  Sections  816.104  and 
816.105. 

A  commenter  suggested  that  disF>os- 
al  be  treated  in  a  manner  to  consider 
visual  environmental  aspects  and  har- 
monize with  the  surrounding  environ- 
ment. This  suggestion  is  covered  by 
the  performance  standards  in  Section 
816.71(aX3),  and  on  this  basis  OSM 
has  rejected  It. 

A  comment  suggested  that  the  regu- 
latory authority  retain  the  discretion 
to  not  require  all  the  geotechnic^ 
tests  in  Section  780.35(b).  citing  flat, 
stable  locations  as  an  exampls.  OSM 
has  determined  that  such  an  investiga- 
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tion  is  required  by  Section  51&(bX22) 
of  the  Act. 

A  suggestion  to  delete  the  last  sen- 
tence of  Section  780.35(bXS)  was  re- 
jected because  OSM  has  determined 
that  this  information  is  necessary  to 
properly  evaluate  the  stability  analy- 
sis as  well  as  for  the  regulatory  au- 
thority to  enforce  the  permlL 

A  suggestion  was  received  which 
would  require  the  removal  of  combus- 
tible materials  frcxn  mine  refuse. 
While  this  practice  may  presently 
occur  among  some  operations,  present 
technology  may  not  have  progressed 
sufficiently  to  develop  a  reasonable  re- 
quirement to  be  placed  on  all  opera- 
tors. OSM,  however,  encourages  re- 
search in  this  area. 

A  suggestion  to  delete  Section 
780.35(bX5)  in  its  entirety  was  rejected 
by  OSM  because  this  Section  is  re- 
quired in  order  to  comply  with  Section 
S15(bX22)(c)  of  the  Act. 

Several  commenters  indicated  that 
to  Include  design  specifications  and  as- 
sumptions was  creating  a  complicated 
permit  and  going  beyond  what  is  speci- 
fied in  the  statute.  For  the  regulatory 
authcHity  to  be  able  to  evaluate  a 
permit  in  terms  of  protecting  the  envi- 
ronment, the  health  and  safety  of  the 
miners  and  public,  and  to  protect  the 
structural  aspects  of  both  the  land 
and  buildings,  tt  is  necessary  that  de- 
tailed specifieati(mB  and  assumptions 
be  identified  in  the  permit  application. 

Sever&l  commenters  suggested  the 
deleticHi  of  the  last  sentence  of  Section 
780.35(bX5)  describing  engineering 
design  assumptions  and  calculations 
on  the  basis  that  it  is  indefensible  to 
require  data  years  in  advance  of  con- 
struction. These  suggestions  were  re- 
jected because  the  Intent  of  Section 
780.35  and.  in  fact,  the  entire  permit- 
ting pnx^ess  is  to  plan  ahead  to  pre- 
vent the  adverse  effects  of  mining. 

A  commenter  suggested  that  "excess 
spoil"  be  defined  in  Section  701.5  of 
the  regulations.  The  reader  is  referred 
to  that  Section  of  the  preamble  for 
discussion  of  the  definition  of  "excess 
spoil". 

9780J7    Transportation  facUitica, 

Legal  authority  for  this  Section  is 
found  in  SecUons  102;  201;  501(b);  503; 
504;  507(b);  510(b);  and  S22(eX4)  of 
the  Act. 

Movement  of  coal  within  the  mine 
plan  area  is  generally  accomplished  by 
one  or  a  combination  of  trudc  haulage, 
coaveyoT,  or  railroads.  Transportation 
facilities  also  must  be  iwovided  for  the 
movement  of  people  and  equipment. 
Section  780.37  will  provide  the  regula- 
tory authority  with  Information  on 
the  planned  methods  of  coal,  person- 
nel, and  equipment  movement  at  the 
mine  to  ensure  that  transportation 
faculties  are  constructed,  reconstruct- 
ed, used,  and  maintained  in  a  manner 
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which  complies  with  30  CFR  818.150- 
158.  816.160-166.  816.170-178  and 
818.180  of  Subchapter  K. 

Since  the  proposed  regulationB  were 
published,  modifications  have  been 
made  in  the  references  to  Section 
numbers  of  the  performance  standards 
In  Subchapter  K  to  conform  to  the 
Section  number  changes  in  the  final 
regulations. 

Several  conunenta  were  received  on 
Section  780.37  and  considered  In  devel- 
opment of  the  final  rules. 

1.  One  comment  received  suggested 
that  the  Section  be  revised  to  require 
the  same  degree  of  detail  the  Federal 
Land  Policy  and  Management  Act 
(PLPMA)  requires  for  a  right-of-way 
application  for  a  road  or  a  railroad. 
This  proposal  was  rejected  because 
Section  510<b)  of  the  Act  sets  forth 
specific  Information  to  be  submitted. 
A  general  narrative,  as  required  under 
FLPMA.  can  be  Inadequate  to  assess 
cimiulatlve  Impacts  on  the  environ- 
ment in  all  cases. 

2.  Several  comments  argued  that 
each  road  or  rail  system  used  as  access 
to  the  mine  plan  area  should  be  cov- 
ered by  the  operation  plan  require- 
ments. Others  felt  that  plans  only 
should  be  required  for  facilities  within 
the  permit  area.  Those  roads  and  rail 
sjntems  within  the  permit  area  are 
covered.  Requiring  similar  information 
for  the  entire  mine  plan  area  or 
beyond,  was  deemed  overly  burden- 
some and  unnecessary,  since  each  fa- 
cility regulated  under  the  Act  will  be 
covered  by  a  permit  application  before 
it  is  built,  and  detailed  specifications 
would  not  greatly  assist  the  regulatory 
authority  earlier.  Certain  tyi>es  of  en- 
gineering, mining,  and  design  Infonna- 
tlon  simply  would  not  be  available  for 
the  entire  proposed  mine  plan  area  at 
the  time  of  the  first  permit  applica- 
tion. Accordingly.  Section  780.37  has 
been  revised  from  the  proposed  regula- 
tions to  require  a  detailed  description 
only  for  facilities  within  the  proposed 
permit  area.  Minimal  Information  for 
the  whole  mine  plan  area  will  be  re- 
quired under  Paragraph  (e)  only  inso- 
far as  necessary  to  evaluate  cumula- 
tive Impacts  of  the  mine  and  overall 
feaslbUlty. 

3.  One  comment  suggested  that  a 
Section  be  added  to  allow  the  regula- 
tory authority  to  require  acceptable 
alternative  information  when  it  finds 
such  information  is  needed  as  part  of 
the  transportation  plan.  This  com- 
menter's  concern  is  adequately  cov- 
ered by  Part  786  of  the  final  regula- 
tions, which  contains  a  number  of 
processes  available  for  persons  to  have 
a  dialogue  with  the  regulatory  author- 
ity to  maintain  the  planning  flexibility 
needed  to  deal  with  specific  circum- 
stances. 

4.  Several  public  comments,  as  well 
as  the  limitation  of  the  requirement 
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for  detailed  plans  to  permit-area  facili- 
ties, support  the  addition  of  Section 
780.37(e)  to  require  a  general  descrip- 
tion for  activities  associated  with 
transportation  facilities  within  the 
proposed  mine  plan  area.  The  Intent 
of  the  general  description  for  the  mine 
plan  area  is  to  provide  the  regulatory 
authority  with  the  fundamental  Infor- 
mation required— 

(a)  To  obtain  planning  Information 
in  a  manner  which  wUl  minimize  ad- 
verse effects  on  surface  resources. 

(b)  To  determine  and  recommend 
specific  items  to  be  considered  for  In- 
clusion in  permits  for  protection  of  re- 
sources and  facilities, 

(c)  To  arrive  at  specific  actions 
needed  to  adjust  plans  and  uses  for  po- 
tential cumulative  impacts  on  the  en- 
vironment, and 

(d)  To  Inform,  In  a  timely  manner, 
interested  persons  of  the  general  re- 
quirements of  the  operation  over 
entire  expected  life  of  the  mine. 

5.  One  comment  requested  that  ap- 
plicants for  permits  should  not  be  re- 
quired to  submit  design  Information 
for  existing  nonconforming  structures. 
The  reader  is  referred  to  the  preamble 
discussion  of  Sections  701.1lCe),  784.12 
and  786.21  for  a  discussion  of  this 
Issue. 

6.  The  Office  considered  requiring  a 
description  of  the  measiires  to  be 
taken  for  road  maintenance.  This 
would  have  required  that  measures  to 
be  talLcn  be  submitted  to  the  regula- 
tory autharity  for  approval.  Such  a  re- 
quirement was  rejected  because  main- 
tenance-associated environmental 
problems  are  adequately  covered  in 
other  parts  of  the  regulations,  includ- 
ing Subchapter  K.  and  because  the 
regulatory  authority  can  always  insist 
measures  be  adopted  if.  as  a  result  of 
Inspections  or  an  analysis  of  the 
design,  such  measures  are  warranted. 

7.  Several  comments  raised  objec- 
tions to  provisions  In  proposed  Section 
780.37(e).  relating  to  special  require- 
ments for  embankments  over  15  feet 
In  height.  The  comments  correctly 
pointed  out  that  if  the  culverts  or 
other  drainage  structures  are  ade- 
quately designed  to  pass  the  proper 
precipitation  event,  a  15- foot  embank- 
ment limit  awJds  no  environmental  pro- 
tection. Both  MSHA  and  some  State 
schemes  have  a  15-foot  limitation,  and 
to  the  extent  such  requirements  wlU 
remain  in  effect,  such  a  requirement 
in  OSM's  regulations  would  be  redun- 
dant. The  15-foot  limit  has  been  de- 
leted both  In  the  performance  stand- 
ards and  here.  The  reader  is  referred 
to  the  preamble  for  Sections  816.150- 
816.176  for  further  dlsciission  of  this 
issue. 


PART  7n— UNDERGROUND  MINING 
PERMH  APfUCATIONS— MINIMUM 
REQUIREMENTS  FOR  LEGAL,  FI- 
NANCIAL, COMPUANCE,  AND  RE- 
LATED  INFORMATION 

IWTRODUCnOW 

Part  782  concerns  permit  application 
contents  for  underground  mining  ac- 
tivities and  corresponds  to  Part  788  for 
surface  mining  activities.  As  such.  Part 
782  sets  forth  the  minimum  require- 
ments for  approval  of  regulatory  pro- 
grams for  general,  legal,  financial  and 
compliance  Information  required  to  be 
contained  In  applications  for  permits. 
This  will  provide  the  regulatory  au- 
thority and  the  interested  public  with 
a  detailed  understanding  of  the  nature 
of  the  entity  which  will  mine  the  coal 
and  the  nature  of  the  entities  which 
have  ownership  Interests  In  the  prop- 
erty to  be  mined.  Legal  authorities  for 
Psut  782  are  the  same  as  those  Indicat- 
ed In  the  preceding  part  of  thl«  pream- 
ble for  Part  778  of  this  Sutwhapter. 
except  to  the  extent  that  material  dif- 
ferences between  underground  mining 
activities  and  surface  mining  have 
been  identifled  by  the  Office. 

As  required  by  Sections  516  (a)  and 
(d)  of  the  Act.  the  Office  has  consid- 
ered whether  distinct  differences  exist 
between  surface  and  underground 
mining  as  to  the  permit  application 
contents  requirements  here  Involved- 
The  Office  has  concluded  that,  with 
the  exceptfbn  of  three  matters,  no 
such  distinct  differences  exist  because 
requirements  for  financial,  legal,  com- 
pliance and  other  non-technical  Infor- 
mation do  not  differ  between  surface 
and  underground  coal  mining.  The  dis- 
tinct differences  identified  are  dis- 
cussed In  detail  below. 

1.  The  Office  has  identified  differ- 
ences of  interests  between  surface  and 
underground  mining  in  Section  782.13. 
The  Office  believes  that  Congress  In 
Section  507(b)  of  the  Act  Intended 
that  the  regulatory  authority  determi- 
nation required  under  that  Section  be 
made  both  with  respect  to  the  interest 
of  surface  area  owners  where  surface 
operations  and  facilities  may  affect 
them  and  to  the  Interest  in  the  coal 
estate  that  is  to  be  mined.  Additional 
explanation  of  the  Intent  of  this  Sec- 
tion is  located  in  the  preamble  discus- 
sion of  Section  778.13. 

2.  The  Office  has  identified  differ- 
ences between  surface  and  under- 
ground mining  regarding  right  of 
entry  and  operation  Information  (Sec- 
tion 782.15).  The  Office  believes  that 
Section  51(KbK6)  of  the  Act  requires 
that  the  regulatory  authority  determi- 
nation be  made  only  with  respect  to 
the  Interest  of  surface  area  owners 
where  the  actual  mining  of  coal  on  the 
surface  is  Involved  and  not  to  under- 


ground mine  workings.  Accordingly. 
Section  782.15(b)  has  been  limited  to 
requiring  Information  regarding  the 
right  of  the  applicant  to  conduct 
mining  operations  only  where  under- 
ground mining  activities  would  involve 
the  actual  surface  mining  of  coal  that 
has  been  severed  from  the  private  sur- 
face estate.  For  example,  the  applicant 
would  be  required  to  explain  its  right 
to  conduct  surface  mining  during  the 
development  of  the  face-up  area  for  an 
underground  mine,  or  If  dams  or  other 
facilities  are  to  be  located  on  the  sur- 
face. The  applicant  would  not,  howev- 
er, have  to  specifically  establish  its 
right  to  conduct  underground  mining 
under  Section  782.15(b). 

3.  The  third  material  difference 
identified  from  Part  778  was  in  the  de- 
scription of  the  phasing  of  the  pro- 
posed operations  over  the  entire  life  of 
the  mine,  ar  required  by  Section 
782.17(a).  That  Section  has  been  modi- 
fied from  the  corresponding  provision 
In  Part  778  to  provide  the  public  and 
regulatory  authority  with  an  under- 
standing of  the  sequence  of  the  pro- 
posed operations  in  both  surface  and 
underground  areas  to  fully  reflect  the 
requirements  of  Sections  507(b)  (8). 
(14)  and  508(aKl)  of  the  Act. 

(c)  Most  of  the  comments  addressed 
to  Part  782  raised  Issues  similar  to 
those  which  were  made  In  Part  778. 
Accordingly,  the  disposition  of  com- 
ments In  the  preamble  to  Part  778 
serves  similarly  for  most  of  the  com- 
ments to  Part  782.  Where  changes 
were  deemed  necessary  to  Part  778, 
apprdpriate  modifications  were  also 
made  to  Part  782.  See  30  CFR  782.13 
(a),  (d).  (g);  782.14(c);  782.15;  782.16(a), 
(c):  782.17(a);  782.19(c);  and  782.21.  In 
addition,  the  definition  in  Section 
782.5  of  the  proposed  rules  has  been 
moved  to  Section  770.5  because  the 
term  Involved  is  also  used  In  Part  778. 

(d)  Comments  which  specially  fo- 
cused on  Part  782  were  as  follows:  1. 
Section  782.13(a).  Commenters  object- 
ed to  the  requirement  for  the  inclu- 
sion of  Information  on  surface  proper- 
ty owners  in  a  permit  for  an  under- 
ground mine  because  surface  owners 
were  not  Involved  in  the  underground 
mine  operations.  The  objections  were 
accepted  In  part  and  Section  782.13(a), 
(2),  (3),  and  (4)  were  altered  by  chang- 
ing "property  to  be  mined"  to  the 
phrase  "areas  affected  by  surface  op- 
erations or  facilities"  and  adding  "coal 
to  be  mined." 

Information  is  needed  on  surface 
ownership  in  areas  affected  by  surface 
operations  and  facilities  because  of  the 
substantial  Impact  those  operations 
and  facilities  can  have.  However,  for 
lands  which  will  only  overlay  under- 
ground mine  workings,  detailed  knowl- 
edge of  surface  owners  is  needed  only 
to  the  extent  required  to  Implement 
Sections   784.20   and    817.121-617.126. 
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Those  Sections  provide  authority  for 
obtaining  that  Information  when 
needed.  Regarding  Information  on 
ownership  of  the  coal  to  be  mined, 
commenters  did  not  show,  and  the 
office  sees  no  basis  for  altering  the 
Congrressional  polltry  articulated  In 
Section  507(bKl>-(2)  of  the  Act  for  un- 
derground mining  activities. 

2.  Section  782.13(b).  A  few  com- 
menters contended  that  the  term  "sur- 
face mining  operation"  was  misused  in 
Section  782.13(b)(3).  This  comment 
was  accepted  and  the  term  "surface 
coal  mining  operation*'  was  added. 
This  term,  as  defined  In  Section  700.5 
now  Includes  surface  Impacts  incident 
to  an  underground  mine.  This  same 
change  was  also  mjide  in  Section 
782.14(c) 

3.  Section  782.13(e).  Objections  were 
raised  to  the  requirement  of  listing  all 
owners  of  property  contlnguous  to  the 
permit  area,  rather  than  Just  mineral 
owners,  and  owners  In  areas  contigu- 
ous to  areas  affected  by  surf iu;e  oper- 
ations. 

The  comments  were  not  accepted, 
since  Section  516  of  the  Act  does  not 
authorized  the  Office  to  enact  a 
waiver  for  the  complete  exemption  of 
underground  mine  workings  from 
permit  requirements.  Section  516(d)  of 
the  Act  provides  authority  only  to 
modify  "permit  application  require- 
ments," and  permit  "procedures,"  not 
substantive  standards  as  to  what  activ- 
ities must  be  regulated  under  a  permit 
system.  Moreover,  as  Ck)ngress  was 
well  aware,  the  location,  construction, 
and  long-term  maintenance  of  under- 
ground workings  can  cause  substan- 
tial, adverse  impacts  on  the  environ- 
ment and  public  health  and  safety  if 
not  properly  controlled.  See  Sections 
516(b)  (2).  (9).  (12)  protection  against 
water  pollution  discharges  from  un- 
derground mine  workings),  516(bXll) 
(protection  of  fish  and  wildlife); 
516(b)(1)  and  516(c)  (protection  of 
lands  and  structures  overtylng  under- 
ground workings)  of  the  Act.  The 
Office  therefore  must  conclude  that 
Congress  Intended  for  underground 
workings  to  be  Included  within  the 
I>ermit  area  and  subject  to  regulation 
under  permit  systems. 

Section  782.13(e)  is  based  upon  the 
express  language  of  Section  507(bK2) 
of  the  Act.  Underground  mine  work- 
ings can  be  laid  out.  constnicted  and 
operated  to  adversely  affect  adjacent 
coal  seams,  depending  upon  the  meth- 
ods of  mining  used,  particularly  if  un- 
derground blasting  is  Involved.  It  is 
Important,  therefore,  for  the  regula- 
tory authority  to  know  who  is  respon- 
sible as  the  legal  owner  of  adjacent 
coal  seams  so  that  these  persons  can 
be  advised  of  potential  threats  to  their 
resource  Interests.  In  addition,  this  in- 
formation is  Important  for  the  regula- 
tory authority  to  know  tn  the  event 
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that  action  In  one  set  of  underground 
workings  drains  water  from  adjacent 
workings  for  the  purpose  of  determin- 
ing legal  responsibility  for  water  pollu- 
tion resulting  from  discharges  of  the 
combined  drainage.  See,  e.g.,  Common- 
vyealth  v.  Barnes  and  Trtcker  Co.,  455 
Pa.  392,  319  and  871  (1974).  afTd.  aJL 
remand,  472  Pa.  115.  371  and  461 
(1977). 

4.  Section  782.14(a)il).  Commenters 
considered  that  the  term  "mining 
permit"  in  Section  507(bX5)  of  the 
Act,  when  applied  to  underground 
mining,  could  mean  more  than  Just 
reclamation-tjTje  permits.  The  use  of 
the  term  "permit"  Is  defined  by  Sec- 
tion 701  of  the  Act  and  30  CFR  701.5 
to  Indicate  clearty  the  exact  tjrpe  of 
permit  being  considered  for  under- 
gound  mining  operations.  Therefore, 
no  change  was  deemed  necessary  to 
this  Section. 

5.  Section  782.16(a).  Some  com- 
menters suggested  that  the  statement 
of  whether  the  proposed  permit  area 
Is  limited  for  underground  mining  op>- 
erations  should  apply  only  to  actual 
surface  disturbances  areas.  Parts  764 
and  765  specify  the  areas  and  tjrpcs  of 
operations  that  are  to  be  considered  In 
this  required  statement.  Adding  the 
words  suggested  by  the  oonunents 
would,  therefore,  be  redundant  to 
those  parts. 

6.  Section  782.16(c).  Several  com- 
menters raised  questions  about  exist- 
ing structures  and  affected  areas.  The 
Office  has  re\ised  and  clarified  the  re- 
quirements of  this  Section  to  be  con- 
sistent with  the  changes  made  In  Sec- 
tions 701.11,  780.12,  784.12  and  786.21 
and  are  discussed  In  the  preamble  to 
those  Sections. 

7.  Some  commenters  suggested  that 
Section  782.17  be  re\lsed  to  require 
that  permits  for  underground  mining 
activities  be  issued,  in  all  cases,  for  the 
entire  life  of  the  activities,  rather  than 
ordinarily  limited  to  a  five-year  term 
under  30  CFR  786.25(a).  The  Office 
did  not  accept  these  comments  for  sev- 
eral reasons. 

T^e  commenters  argued  that  per- 
mits extending  for  the  full  life  of  the 
operations  are  needed  for  the  appli- 
cant to  be  able  to  obtain  financial 
commitments  for  <»nstructlon  of 
mine-related  facilities.  No  data  were 
submitted  to  support  that  argument. 
This  made  It  impossible  for  the  Office 
to  fully  evaluate  the  comment,  par- 
ticularly as  to  the  question  of  why  a 
permit  term  for  the  full  life  of  an  un- 
derground mine  would  be  necessary,  as 
opposed  to  one  which  extends  beyond 
five  years  only  for  an  additional  incre- 
ment limited  to  the  time  necessary  for 
the  applicant  to  obtain  the  necessary 
financing  of  equipment  and  to  open 
the  mine. 

This  was  Important  because  the  Of- 
fice's review  of  the  relevant  provisions 
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of  the  Act  revealed  that  although 
Congress  decided  to  allow  for  permit 
terms  of  greater  than  five  years,  those 
extensions  were  to  be  limited  only  to 
the  additional  increment  of  time 
which  the  applicant  needs  to  obtain  fi- 
nancing for  equipment  and  opening  of 
the  operation. 

Section  506(b)  of  the  Act  provided 
that  permit  terms  are  to  be  limited  to 
a  maximum  of  five  years,  subject  to 
the  following  exception;  "...  if  the 
applicant  demonstrates  that  a  speci- 
fied longer  term  Is  reasonabljf  needed 
to  allow  the  applicant  to  obtain  neces- 
sary financing  for  cQUipvient  and  the 
opening  of  the  operation  and  if  the  ap- 
plication is  full  and  complete  for  such 
specified  permit  term."  (emphasis 
added) 

The  language  of  this  provision  itself 
indicates  that  Congress  intended  that 
the  exception  to  the  five  year  permit 
term  be  limited  only  to  the  increment 
needed  for  obtaining  financing  for 
equipment  and  opening  of  the  oper- 
ation. First,  extensions  beyond  the 
five  year  permit  term  are  an  exception 
to  a  general  provision,  which  must  be 
narrowly  construed.  Second,  the  ex- 
emption is  qualified  to  a  period  of 
neccessity  for  both  obtaining  financ- 
ing and  opening  of  the  operation,  indi- 
cating that  Congress  intended  it  to  be 
administered  with  particular  emphasis 
to  the  time  period  needed  to  com- 
mence operations,  and  not  for  the  pur- 
pose of  facilitating  the  conduct  of 
mining  operations  in  the  long  run. 

This  view  is  also  supported  by  the 
provisions  of  Section  506(d)  of  the  Act, 
regarding  renewals,  whereby  at  the 
end  of  a  permit  term,  the  permittee  Ls 
subject  to  scrutiny  by  the  regulatory 
authority  to  ensure  that  operations 
will  continue  to  be  conducted  in  com- 
pliance with  the  Act.  This  is  an  Impor- 
tant provision  which  would  be  super- 
fluous, if  the  commenters  suggestions 
were  accepted,  because  there  would  be 
no  permit  renewals  as  the  permit  term 
would  not  expire  until  the  operations 
involved  had  ceased.  Such  a  result  is 
contrary  to  accepted  principles  of  stat- 
utory construction. 

In  addition  to  the  wording  of  the 
Act.  the  legislative  history  of  Section 
506(b)  confirms  the  Office's  views  that 
the  exception  to  a  five  year  permit 
term  was  only  for  a  quite  limited  in- 
crement. The  exception  was  Inserted 
into  the  1977  House  bill,  at  the  sugges- 
tion of  the  Secretary  of  the  Interior. 
(See.  H.R.  Rep.  No.  95-218.  95th 
Cong.,  1st  Sess.  at  156  (1977).)  The 
object  of  an  exemption,  said  the  Secre- 
tary, was  to  ".  .  .  give  the  mine  opera- 
tor a  permit  for  a  time  period  ade- 
quate for  developing  a  site  and  obtain- 
ing financing."  The  House  bill  (H.R.  2) 
was  amended  to  provide  for  the  ex- 
emption that  was  enacted  at  Section 
506(b)  of  the  Act.  The  House  Commit- 
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tee  explained  the  amendment  as  au- 
thorizing the  Issuance  of  a  permit  for 
longer  than  five  years  ".  .  .  where  nec- 
essary for  the  leadtime  financing  of 
the  operation  .  .  ."  /d.  at  63 

Olven  the  language  of  the  Act  and 
its  legislative  history  and  the  lack  of 
the  substantiation  submitted  by  the 
commenters,  the  Office  has  concluded 
that  Section  782.17  should  not  be  re- 
vised to  allow  for  permit  terms  for  un- 
derground mines  that  extend  to  the 
full  life  of  the  entire  mine.  Instead, 
those  mines  will  be  entitled  to  a 
permit  term  longer  than  five  years 
only  under  the  provisions  of  Sections 
782.17(c)  and  786.25(a),  which  author- 
ize an  extension  only  for  the  addition- 
al Increment  equal  to  that  necessary 
to  obtain  financing  of  equipment  and 
opening  of  the  operations.  The  Office 
does  not  believe  that  this  will  pose  an 
undue  burden  on  the  industry,  in  view 
of  the  right  to  successive  renewal  of 
the  permit  for  operations,  within  the 
relevant  permit  areas  under  Sections 
506(d)  of  the  Act  and  30  CFR  788.13- 
788.16. 

8.  Section  782.20.  A  commenter  ob- 
jected to  depositing  a  copy  of  the 
permit  for  public  inspection  at  the 
same  time  the  application  is  filed.  The 
reason  was  that  the  public  office  for 
depositing  of  the  permit  was  undeter- 
mined. The  comment  was  rejected,  as 
Section  507(bK6)  of  the  Act  clearly  im- 
plies filing  for  public  inspection  at  the 
time  of  permit  application  and  the 
public  can  be  advised  of  the  copy  loca- 
tion by  the  newspaper  advertisement. 


PART  783— UNDERGROUND  MINING 
PERMIT  APPLICATION— MINIMUM 
REQUIREMENTS  FOR  INFORMA- 
TION ON  ENVIRONMENTAL  RE- 
SOURCES 

Introduction 

1.  Part  783.  corresponding  to  Part 
779  for  surface  mining  activities,  es- 
tablishes minimum  standards  under 
regulatory  programs  for  the  Secre- 
tary's approval  of  permit  application 
requirements  fbr  Information  on  the 
existing  environmental  resources  that 
may  be  Impacted  by  underground 
mining  activities.  With  this  informa- 
tion, the  regulatory  authority  is  to  uti- 
lize information  provided  on  mining 
and  reclamation  operations  under  Part 
784  to  determine  whether  the  pro- 
posed activities  will  be  conducted  in 
compliance  with  Part  817  of  Sub- 
chapter K. 

2.  The  authority,  basis,  and  purpose 
of  Part  783  were  generally  discussed  at 
43  PR  41706-41707  (Sept.  18,  1978) 
which  is  incorporated  herein  by  refer- 
ence. Part  783  is  adopted  under  Sec- 
tion 516(d)  of  the  Act,  to  account  for 
distinct    differences    between    under- 


ground and  surface  mining  activities. 
However,  there  are  many  points  cov- 
ered in  Part  783  for  which  material 
differences  do  not  exist.  Indeed,  most 
of  the  comments  addressed  to  Part  783 
raised  Issues  similar  to  those  which 
were  made  on  Part  779.  Accordingly, 
the  disposition  of  comments  in  the 
preamble  to  Part  779  serves  similarly 
for  most  of  the  comments  to  Part  783. 
Where  changes  were  deemed  neces- 
sary to  Part  779,  appropriate  modifica- 
tions were  also  made  to  Part  783. 

3.  The  Office  did  identify  a  number 
of  distinct  difference  for  Part  779. 
which  are  discussed  In  detail  below  for 
Individual  Sections,  particularly  in  the 
description  of  geology,  vegetation,  fish 
and  wildlife  resources,  land  use,  sur- 
face topography,  and  prime  farmland 
identification. 

4.  Some  commenters  raised  broad  ob- 
jections to  Part  779,  with  respect  to 
the  coverage  of  underground  mining 
activities  that  pre-exist  the  effective 
date  of  the  permanent  program  regu- 
lations. These  commenters  provided 
no  supporting  rationale  for  their  ob- 
jections, aside  from  a  citation  to  Sec- 
tion 516(d)  of  the  Act.  The  Office  has 
not  adopted  this  reconunendatlon,  al- 
though it  has  generally  provided  some 
lesser  degree  of  regulation  for  existing 
structures. 

Congress  Intended  that  both  new 
and  existing  asi}ects  of  underground 
mining  activities  be  regulated  under 
the  Act,  as  Is  evident  from  the  lan- 
guage of  Section  506(a)  of  the  Act,  re- 
quiring that  permits  be  obtained 
under  the  permanent  regulatory  pro- 
gram for  any  surface  coal  mining  oper- 
ations. Those  operations  are,  in  turn, 
defined  at  Section  701(28)  of  the  Act 
to  include  underground  mining  activi- 
ties, without  regard  to  whether  they 
predate  the  permanent  regulatory  pro- 
gram. Similarly  inclusive  language  is 
used  In  Section  516  (a)  and  (b)  of  the 
Act  for  underground  mining  activities. 

Given  Congress"  recognition  of  the 
substantial  adverse  environmental  af- 
fects resulting  from  past  underground 
mining  (see  HJl.  Rep.  No.  95-218,  95th 
Cong.  1st  Sess.  at  125-127  (1977)),  the 
Office  does  not  believe  that  Section 
516(d)  of  the  Act  ought  to  be  inter- 
preted to  eliminate  the  existing  as- 
pects of  underground  mining  activities 
from  scrutiny  under  these  regulations. 
See  H.R.  Rep.  No.  95-218.  supra,  at  93. 
To  the  contrary,  the  regulatory  au- 
thority will  need  detailed  information 
on  those  activities  to  ensure  that  they 
will  be  brought  Into  compliance  with 
the  standards  of  the  permanent  regu- 
latory program.  See  30  CFR  701.11(d>- 
(e).  784.12,  and  786.21. 

5.  Several  commenters  also  raised 
objection  to  Part  779  with  respect  to 
the  coverage  of  any  areas  outside  sur- 
face operations  and  facilities  of  under- 
ground mine  workings.  The   implica- 


tion of  these  comments  would  be  to 
exclude  descriptions  of  resources  on 
lands  overlying  underground  mine 
workings,  subsurface  areas  where  un- 
derground workings  will  be  located, 
and  resources  of  lands  located  outside 
the  proposed  permit  area.  The  Office 
did  not  adopt  such  broad  exemptions 
The  commenters  offered  no  data  es- 
tablishing that  the  areas  they  sought 
to  exclude  are  Irrelevant  for  the  pur- 
poses of  proposed  underground  mining 
activities.  To  the  contrary,  Impacts  in 
these  areas  can  be  quite  severe  and 
were  intended  to  be  regulated  by  Con- 
gress. 

Congress  specifically  recognized  that 
underground  mining  activities  can 
cause  serious  disruption  of  surface 
areas  that  are  not  themselves  direct 
objects  of  actual  mining  operations, 
through  subsidence  and  disruption  of 
water  and  fish  and  wildlife  resources. 
See  Sections  516(b)  (2).  (9),  (11),  (12). 
and  12(c)  of  the  Act.  See  also,  pream- 
ble discussions  to  the  definitions  of 
"adjacent  area"  and  "affected  «u-ea," 
and  to  Sections  817.121-817.128  of  the 
regxilatlons.  Discharges  of  water  from 
underground  mine  workings  can  have 
severe  effects  which  Congress  also 
clearly  Intended  to  be  regulated.  See 
Sections  516(bK9).  (11)  of  the  Act.  See 
the  preamble  discussions  to  Sections 
784.14,  817.42. 

Given  that  recognition,  the  regula- 
tory authority  needs  to  be  provided 
with  adequate  information  on  areas 
overlsrlng  underground  mine  workings, 
the  strata  in  which  those  workings  will 
be  located,  and  adjacent  areas,  to  de- 
termine whether  the  proposed  activi- 
ties will  be  conducted  in  compliance 
with  the  Act. 

OSM  has  recognized,  however,  that 
descriptions  of  some  of  the  tyi>es  of 
environmental  resources  involved  may 
be  limited  to  areas  affected  by  surface 
operations  and  facilities  only  or  de- 
scribed in  much  less  detail  for  other 
areas.  This  recognition  is  explained  in 
the  preamble  discussions  below  for  in- 
dividual Sections  of  Parts  783-784. 

6.  Several  commenters  objected  to 
proposed  Parts  782,  783.  and  784,  as- 
serting that  requiring  such  detailed  in- 
formation would  make  it  verj*  difficult 
for  applications  to  be  filed  within  the 
two-month  deadline  proposed  Section 
771.19)  after  Institution  of  a  SUte  or 
Federal  permanent  regulatory  pro- 
gram. These  conunenters  suggested 
that  the  deadline  be  delayed  by  allow- 
ing for  subsequent  submission  of  data 
until  as  late  as  17  months  after  a  State 
or  Federal  program  is  approved  by  the 
Secretary.  In  many  respects,  these 
comments  were  similar  to  those  gener- 
ally raised  to  the  same  two-month 
deadline  specified  at  proposed  Sec- 
tions 771.13(a)  and  771.19(a).  Those 
comments  were  not  accepted  for  the 
reasons  explained  in  the  preamble  dls- 
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cusslon  above  for  Sections  771.13(bKl) 
and  771.21(aKl)  of  the  final  rules.  For 
the  same  reasons,  the  Office  did  not 
accept  the  similar  comments  related  to 
Parts  782,  783.  and  784. 

Further,  the  commenters  submitted 
no  information  on  this  issue  that 
showed  that  the  burden  of  meeting 
the  two-month  deadline  is  more  oner- 
ous for  underground  mining  activities 
than  for  surface  mining  activities. 
Indeed,  the  only  difference  discussed 
by  the  commenters  indicated  that 
small  underground  mines  involve  the 
disturbance  of  substantially  less  sur- 
face area  than  do  surface  mining  activ- 
ities, a  factor  indicating  that  the  small 
undergound  operations  should  have 
even  fewer  problems  meeting  the  two- 
month  deadline. 

The  commenters  also  suggested  that 
less  restrictive  permitting  require- 
ments be  adopted  for  small  under- 
ground mines.  No  such  general  re- 
quirement has  been  adopted,  however, 
because  no  data  has  been  identified 
that  would  establish  a  rational  rela- 
tionship between  the  size  of  an  under- 
ground mine  operation  to  the  need  for 
particular  items  of  permit  application 
information.  The  final  rules'  restric- 
tion of  some  Sections  In  Part  783  to 
only  areas  affected  by  surface  oper- 
ations and  facilities  will,  however,  sub- 
stantially benefit  small  underground 
fnlnes. 

The  commenters  questioned  how  the 
applicant  Is  to  prepare  its  materials 
prior  to  approval  of  a  particular  per- 
manent program  in  order  to  meet  the 
two-month  deadline  for  those  provi- 
sions of  Parts  783-784  which  commit 
discretion  to  the  regulatory  authority 
as  to  the  level  of  detail  of  some  of  the 
application  information  to  be  required. 
Existing  operators  will  be  able  to  re- 
ceive substantial  guidance  from  the 
staffs  of  both  the  OSM  Regional  Di- 
rectors and  the  existing  State  regula- 
tory authorities,  based  on  proposed 
versions  of  State  program  require- 
ments which  are  already  under  devel- 
opment and  on  the  technical  expertise 
of  those  staffs.  In  this  regard,  the 
Office  intends  to  effect  close  coordina- 
tion with  State  agencies  to  resolve 
permit  application  questions  as  early 
as  possible. 

9  783.11    General  requirements. 

1.  Section  783.11  is  the  imderground 
mining  activities  companion  to  Section 
779.11  for  surface  mining  permit  appli- 
cations. Many  of  the  same  conunents 
were  received  on  these  Sections  and,  in 
the  fliukl  regulations,  the  wording  of 
the  two  Sections  is  the  same.  The  au- 
thority, basis,  and  purpose  for  the 
final  nile  Is  the  same  as  set  forth  In 
the  preamble  for  Section  779.11,  and, 
in  addition.  Section  516  of  the  Act. 

2.  As  to  the  comments  on  Section 
783.11   which   raised   the  same  com- 
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ments  as  did  those  to  Section  779.11, 
the  preamble  to  Section  779.11  serves 
to  dispose  equally  of  those  to  Section 
783.11.  In  addition,  several  comments 
on  Section  783.11  suggested  that  infor- 
mation on  environmental  resources  be 
limited,  for  underground  mines,  to 
only  land  affected  by  surface  oper- 
ations and  facilities. 

These  commenters  argued,  but  pro- 
vided no  data  to  substantiate  their  po- 
sition, that  underground  mines  should 
not  be  required  to  provide  information 
for  the  entire  mine  plan  area,  because 
the  disturbed  surface  areas  represent 
a  relatively  small  portion  of  the  entire 
mine  plan  area,  OSM  has  not  accepted 
these  comments  because,  as  explained 
in  the  preamble  to  Section  779.11  and 
In  the  Introduction  to  Part  783,  the 
pervasive  nature  of  these  environmen- 
tal resources  prevents  such  restric- 
tions; If  such  Information  were  cate- 
gorically limited  to  only  surface  dis- 
turbed areas,  the  regulatory  authori- 
ties would  not  be  provided  with  suffi- 
cient information  to  evaluate  the  envi- 
ronmental impacts  of  underground 
mines. 

3.  These  commenters  also  suggested 
that,  to  the  extent  potential  subsi- 
dence effects  need  to  be  accounted  for 
in  the  application,  they  can  be  han- 
dled completely  under  Section  784.20. 
These  comments  were  rejected  be- 
cause Section  784.20  concerns  only  an 
operation  and  reclamation  plan,  and  is 
not  a  description  of  resources  that 
may  be  Impacted  by  subsidence.  The 
regulatory  authority  needs  informa- 
tion under  several  Sections  of  Part  783 
in  order  to  determine  whether  the 
plan  submitted  under  Section  784.20  is 
adequate. 

S  783.12    General  enTironmental  resources 
Information. 

1.  Section  783.12(a)  is  the  under- 
ground mining  companion  to  Section 
779.12(a),  for  which  the  preamble  is 
applicable  to  783.12(a).  Sections 
783.24(c)  and  784.22(a)  are  the  under- 
ground map  and  plan  requirements 
that  complement  the  narrative  de- 
scription required  under  Section 
783.12(a). 

Several  commenters  suggested 
changes  to  this  Section  that  would  re- 
quire only  general  Information  on  the 
timing  of  mining  activities  and 
number  of  acres  to  be  disturbed  during 
the  life  of  the  mine.  They  argued  that 
this  new  language  was  necessary  to 
deal  with  alleged  differences  of  under- 
ground mining,  where  certain  condi- 
tions may  require  an  operator  to 
change  mining  sequence  and  timing  of 
subareas  within  the  overaU  mine  plan. 

OSM  has  not  accepted  this  change. 
30  CFR  788.11-788.12  provides  ade- 
quate opportunity  for  the  permittee  or 
the  regiilatory  authority  to  revise  a 
permit,  where  necessary  to  reflect  any 
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chances  In  the  sequence  ajid  timing  of 
mining.  Second,  whenever  a  permittee 
applies  for  &  permit  renewal  under 
Section  778.13.  there  is  an  opportunity 
to  change  the  descriptions  that  are  re- 
quired by  Section  783.12(a).  These  op- 
portunities for  revisions  and  renewals 
should  satisfy  the  conunenters'  con- 
cerns about  Section  783.12(a). 

2.  Section  783.12(b)  serves  the  same 
purposes  as  Section  779.12(b)  for  un- 
derground mining.  Because  the  two 
Sections  are  so  similar,  most  com- 
ments received  on  either  Section  were 
considered  applicable  to  both  Sections 
and  discussed  in  the  preamble  to  final 
Section  779.12(b). 

3.  One  comment  was  received  which 
applied  only  to  Section  783.12(b).  This 
commenter  recommended  that  "mine 
plan  area"  be  replaced  by  "actual  sur- 
face disturbance  area."  arguing  that 
this  would  be  more  consistent  with 
Section  507(bK13)  of  the  Act.  08M  re- 
jected this  suggestion,  because  Sec- 
tions 102  and  522(e)  of  the  Act  and  the 
National  Historic  Preservaticm  Act 
(NHPA)  protect  important  cultural 
and  historical  resources  from  all  ad- 
verse effects  of  underground  mining 
activities. 

In  particular,  subsidence  from  un- 
dergroimd  mining  could  cause  harm  to 
historical  and  cultural  structures  over- 
lying those  workings.  See  the  techni- 
cal literature  listed  In  the  preamble  to 
SecUon  817.121-«17.12a  and  the  pre- 
amble di&ciission  at  the  intrcxluction 
to  Part  783. 

9  783.13    Description  of  hydrology  and  ge- 
ology. General  requirements. 

(1)  The  bctsis  and  purpose  of  this 
Section  are  the  same  as  for  Section 
779.13.  Authority  for  the  Section  is  de- 
rived from  Sections  102.  201,  507(b). 
508(a).  515(b).  and  516  (a)  and  (d)  of 
the  Act. 

(2)  Comments  addressed  to  this  Sec- 
tion were  substantially  identical  to 
comments  to  Section  779.13.  There- 
fore, the  discussion  of  issues  and  their 
resolutions  in  the  preamble  to  Section 
779.13  also  applies  to  Section  783.13. 

(3)  The  Office  has  determined  that 
the  distinct  differences  between  sur- 
face coal  mining  and  underground  coal 
mining  do  not  require  substantive  dif- 
ferences between  this  Section  and  Sec- 
tion 779.13,  because  both  Sections 
state  only  general  principles. 

(4)  Minor  editorial  changes  from  the 
proposed  rules  of  a  nonsubstantive 
nature  were  made  by  the  Office  and 
are  discussed  In  Section  779.13. 

$783.14     Geologjr  deacription. 

1.  Authority  for  this  Section  is  found 
In  Sections  102.  201.  503.  S04,  506. 
507(b).  508(a),  515(b),  516  and  517  of 
the  Act.  This  Section  would  Imple- 
ment the  requirements  of  the  Act  for 
geologic  information  necessary  for  ap- 
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plications  for  permttf  for  underground 

mining  activities. 

2.  The  information  collected  pursu- 
ant to  paragraph  (a)  of  this  Section 
will  enable  the  regulatory  authority  to 
perform  the  assessment  required  by 
Sections  507(bKll).  S08(aX13).  and 
510(b)(3)  of  the  Act  and  to  determine 
whether  the  applicant  can  comply 
with  Sections  817.13-817.15.  817.41- 
817.58.  817.59,  817.61-817.74.  817.81- 
817.89.  817.91-817.93.  W7.99,  817.101- 
817.105.  817.121-817.128.  and  817.150- 
181  of  Subchapter  K.  Technical  litera- 
ture used  la  the  same  as  for  Sections 
779.14  and  816.121-816.128.  See  also. 
Hardaway.  et  al.  1978.  Paragraph  (b) 
of  783.14  allows  for  a  waiver  of  the  re- 
quirements of  783.14(a)  pursuant  to 
Section  507(bKl5)  of  the  Act,  when 
the  regulatory  authority  already  has 
at  Its  disposal  sufficient  geological 
data  about  the  proposed  mine  plan 
area  to  make  further  data  collection 
unnecessary. 

3.  Moat  comments  addressed  to  this 
Section  were  substantially  identical  to 
comments  to  Section  779.14.  There- 
fore, the  discussion  of  issues  and  their 
resolutions  in  the  preamble  to  Section 
779.14  also  applies  to  Section  783.14. 
However,  the  Office  has  identified  and 
accounted  for  certain  distinct  differ- 
ences between  surface  mining  and  un- 
derground mining  activities,  with  re- 
spect to  the  types  and  extent  of  geo- 
logic Information  needed  in  permit  ap- 
plications, leading  to  differences  in 
Section  783.14.  The  general  basis  for 
the  distinctions  was  discussed  at  43  FR 
41706-41707  (Sept.  18,  1978). 

4.  Several  commenters  requested 
that  this  Section  be  amended  to  re- 
quire that  the  report  produced  under 
Paragraph  (a)  be  accompanied  by  a 
summary  easily  understandable  to  the 
lay  person.  This  was  not  done,  because 
of  the  extra  expense  Involved  and  the 
expectation  that  the  regulatory  au- 
thority will  assist  the  lntere.sted  public 
by  explaining  particularly  difficult 
materials. 

5.  Several  commenters  suggested 
changes  in  Section  783.14  (aKl)  and 
(aK2)  which  related  to  the  detail  of 
the  information  requested.  One  com- 
menter  felt  that  Paragraph  (a)(lKlv) 
should  be  revised  to  state  specifically 
some  of  the  parameters  which  should 
be  reflected  in  the  analyses.  However, 
the  Office  feels  this  is  covered  ade- 
quately under  the  main  text  of  Para- 
graph (aXl),  which  requires  a  detailed 
description  of  the  physical  and  chemi- 
cal characteristics  of  the  overburden. 
Another  commenter  suggested  that 
proposed  Paragraph  (aX2)  should  re- 
quire Information  for  each  stratum  of 
the  overfourdeo,  aa  the  ground  that 
"each  strata"  (sic)  describes  and  de- 
fines what  part  of  the  overburden 
should  be  analyzed.  The  Office  acxept- 
ed  this  alternative  and  clarified  the 


language  to  Include  "geology  of  the 
strata  in  those  areas  to  be  affect- 
ed. ...*'  It  Is  the  Intent  of  the  Act 
(Section  507(bX14))  that  the  permit 
applicant  provide  or  compile  data  only 
on  "the  area  to  be  affected". 

6.  Three  commenters  suggested  that 
the  langiiage  of  proposed  Sections 
783.14  (aXl)  and  (bxl)  be  revised  to 
state  that  the  work  requested  under 
these  Sections  be  done  under  the  su- 
pervision of  a  qualified  geologist  or 
registered  professional  engineer.  The 
Office  rejected  this  proposal,  because 
these  matters  are  adequately  specified 
by  Section  507(bX14)  of  the  act  and  30 
CFR  783.24-783.25. 

7.  One  commenter  suggested  that 
the  "add-produclng  nature  of  a  coal 
seam  cannot  be  correlated  with  the 
sulfur  content  or  the  abundance  of 
pyrlte  in  the  coal,"  dtlng  BCR  Report 
L-822,  Auesrment  of  Research  and  De- 
velovment  Needs  and  Priorities  for 
Acid  Mine  Drainage  Abatement  U.S. 
Bureau  of  Mines,  1977.  (Prepared  by 
Bituminous  Coal  Research,  Inc.  Mon- 
roevllle.  Pa.  Final  Report  on  Contrast 
No.  JOS  65044.  See  pp.  7-29). 

The  Office  is  aware  that  standard- 
ized field  methods  for  determining  the 
acld/toxlc-formlng  potential  of  coal 
and  overburden  have  not  yet  been  rou- 
tinely used  in  all  areas  of  the  country. 
Research  and  field  checking,  however, 
have  resulted  In  successful  prediction 
of  acid  mine  drainage  conditions  In 
coal  and  overburden  materials  In  the 
central  Appalachian  <^al  fields. 
(Smith,  et  al.,  1976s,  pp/  290-299;  Car- 
ucclo.  et  al.,  1977s,  pp.  9-10,  30.  46). 
Moreover,  similar  work  Is  proceeding 
in  the  west.  (Hardaway,  et  al..  1978, 
pp.  7-18).  Because  of  the  severe  pollu- 
tion problems  resulting  from  acid  and 
toxic  mine  drainage  (see  Pinal  EIS  at 
B— III— 30/31).  the  Office  has  decided 
that  the  results  of  these  promising 
techniques  and  methods-development 
should  be  employed  whenever  possi- 
ble, to  Identify  potential  acid  and 
toxic-forming  materials. 

Moreover,  the  Office  believes  that 
the  conunenter  mlacontrued  the  sig- 
nificance of  the  lack  of  correlation  be- 
tween "sulfur  content"  and  "acld-pro- 
diKing"  conditions,  to  mean  that  no 
predictive  relations  have  been  discov- 
ered. Carucdo,  rupra,  however,  was 
able  to  correlate  acid  produ(rtlon  to 
the  morphology  of  the  pyrtte  grain 
Id.,  at  46,  and  the  work  cited  by  the 
commenter  did  not  consider  the  work 
by  Smith  or  the  work  discussed  tn 
Hardaway. 

8.  Several  other  tjommenters  felt 
that  there  are  many  situations  In 
which  the  Information  specified  in 
proposed  Section  783.14(aX2Xlil) 
would  be  inappropriate  or  unproven. 
Th<'  Office  recognizes  the  dtetinct  dif- 
ferences in  local  geology,  possibly  In- 
adequate predictive  methods,  and  high 


costs  for  conducting  the  tests  and  de- 
leted these  requirements  In  the  final 
rule.  The  regulatory  authority  may, 
however,  on  a  case-by-<»se  basis,  re- 
quire detailed  rock  mechanic  testing  of 
the  overburden,  if  the  validity  and 
utility  of  the  method  is  shown  for  a 
particular  area. 

9.  The  Office  does  believe,  however, 
that  analyses  for  the  clays  immediate- 
ly underlying  the  coal  seams  to  be 
mined  are  a  necessary  and  important 
tool  for  evaluating  the  adequacy  of 
the  subsidence  control  plan.  Knowl- 
edge of  the  clay  layer  beneath  the  coal 
seam  to  be  mined  Is  Important  In  order 
to  assess  the  potential  of  the  clay  to 
absorb  water  and  assess  the  resultant 
changes  in  clay  plasticity.  If  the  clay  is 
highly  plastic,  then  subsidence  may 
o(x;ur  due  to  "sag  and  pillar  squeeze," 
(HiU  and  Bates,  1978,  at  pp.  17-26), 
and  other  displacement  problems. 
(Allen.  1976.  pp.  1-6;  Gray,  et  al..  1974, 
pp.  1-3,  UJS.  Bureau  of  Mines,  1977c. 
pp.  113-127.)  Horslev.  1949.  at  p.  171 
provides  for  soil  sampling  methods. 
and  USBM,  1977c,  at  pp.  113-127  pro- 
vides predicrtlon  of  bearing  capacity 
and  associated  tests. 

S  783.15    Ground  water  information. 

Authority  for  this  Section  is  the 
same  as  for  Section  779.15,  and  Sec- 
tion 516  of  the  Act.  The  basis  and  pur- 
pose for  this  Section  is  essentially  the 
same  as  for  779.15,  and  the  same  tech- 
nical literature  was  used.  All  com- 
ments addressed  to  this  Section  were 
the  same  as  for  Section  779.15,  and  the 
dlsciisslon  and  their  resolution  in  the 
preamble  to  that  Section  also  apply  to 
Section  783.15.  No  material  differences 
with  respect  to  the  type  or  scope  of 
groundwater  information  required  for 
applications  for  underground  mining 
activities  were  Identified,  given  the 
generality  of  the  requirements. 

S  783.16    Surface  water  information. 

(1)  Authority  for  this  Section  Is  the 
same  as  for  Section  779.16,  and  Sec- 
tion 516  of  the  Act.  The  basis  and  pur- 
pose for  this  Section  Is  essentially  the 
same  as  for  Section  779.16  and  the 
same  technical  literature  was  used. 
Most  (x>mments  addressed  to  this  Sec- 
tion were  the  same  as  for  779.16,  and 
the  discussion  and  their  resolution  in 
the  preamble  to  that  Section  also 
apply  to  Section  783.16. 

(2)  Given  the  general  level  of  the  in- 
formation required  under  Section 
783.16,  no  distinct  differences  from 
surface  mining  activities  were  identi- 
fied with  respect  to  the  types  of  siu-- 
face  water  Information  needed  in 
permit  applications  for  underground 
mining  activities.  However,  several 
(»mments  were  received  which  ad- 
dressed proposed  Section  783.16(a). 
suggesting  that  the  regulation  re- 
quired additiorud  specification  of  par- 
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ticular  types  of  surface  water  bodies  in 
the  application.  Because  the  regula- 
tion Is  Intended  to  state  a  general, 
non-exhaustive  requirement,  the  com- 
ments were  not  accepted.  However, 
the  final  rule  was  modified  to. make  it 
clear  that  all  surface  water  bodies  are 
to  be  identified. 

S  783.17    Altematiye  water  supply  informa- 
tion. 

(1)  Authority  for  this  Section  is  the 
same  as  for  Section  779.17  and  Section 
516  of  the  Act.  The  basis  and  purp(5se 
and    technical    support    for    Section 

783.17  Is  essentially  the  same  as  for 
Section  779.17.  Most  comments  ad- 
dressed to  Section  783.17  were  the 
same  as  those  for  Section  779,17,  and 
the  discussion  and  resolution  in  the 
preamble  to  that  Section  also  applies 
to  Section  783.17. 

(2)  Given  the  general  nature  of  the 
Information  required  under  Section 
783.17,  no  distinct  differences  from 
surface  mining  activities  were  identi- 
fied with  respect  to  the  types  of  infor- 
mation required  under  this  Section  for 
underground  mining  activities.  Indeed, 
if  anything,  the  effects  of  under- 
ground mining  activities  on  water 
supply  sources  may  be  more  severe. 
Acid  and  other  toxic  mine-drainage 
pollution  In  some  regions  has  been 
greater  from  underground  mining  ac- 
tivities than  from  surface  mining.  H.R. 
Rept.  No,  95-128,  95th.  Cong..  Inst. 
Sess.  at  127  (1977).  Subsidence  from 
underground  mining  can  cause  major 
disruptions  in  ground  and  surface 
waters.  See  disctission  in  preamble  to 
Section  816.121-816.128  and  Pinal  EIS 
at  B— III-27/38. 

.(3)  Although  no  distinct  differences 
were  Identified,  the  Offlc»  did  receive 
some  comments  directed  solely  to  Sec- 
tion 783.17.  Some  commenters  felt 
that  the  main  text  of  prop<3sed  Section 
783.17(a)  should  be  deleted,  leaving 
only  Subparagraphs  (1)  and  (2).  be- 
cause they  believed  the  Act  does  not 
require  the  mine  operator  to  Identify 
alternative  water  supplies.  The  Office 
rejected  this,  because  Section 
508(aX13)  of  the  Act  requires  that  a 
detailed  description  be  submitted  in 
the  permit  application,  of  the  meas- 
ures to  be  taken  during  the  mining 
and  reclamation  prcxsess  to  assure  the 
protec^tion  of  quality  and  quantity  of 
surface  and  ground  water  systems 
from  adverse  effects  or  to  provide  al- 
ternate sources  of  water  where  such 
protection  of  quantity  cannot  be  as- 
8\irecL  This  provision  Is  extended  to 
underground  mining  activities  under 
Section  516(d)  of  the  Act. 

S  783.18    Cllmatological  data. 

This  Section  Is  substantially  identi- 
cal    to     the     corresponding     Section 

779.18  and  the  reader  is  referred  to 
the  preamble  for  779.18  for  informa- 
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tion  concerning  the  technical  basis 
and  authority  for  these  permit  appli- 
cation requirements. 

(783.19    VegetaUve  data. 

1.  Authority  for  this  Section  is  foimd 
in  Sections  102,  201,  501(b),  504,  508 
(aK2KB)  and  (c),  508(a)  (3),  (4)  and 
(5).  510(bX2)  and  516(b)  (6)  and  (10)  of 
the  AcA.  This  Section  requires  that  the 
operator  provide,  when  required  by 
the  regulatory  authority,  a  map  or 
aerial  photo  with  existing  vegetative 
t5T>es  delineated  and  a  narrative  that 
describes  the  plant  communities  and 
certain  adjacent  areas.  The  vegetative 
description  must  contain  information 
adequate  to  predict  the  potential  for 
reestablishing  vegetation  on  the  dis- 
turbed area  and  for  evaluation  of  vege- 
tation important  to  fish  and  wildlife. 
This  vegetative  Information  will  be 
vised  to  determine  the  operator's  abili- 
ty to  comply  with  30  CFR  817.111 
through  817.117. 

Section  783.19(a)  of  the  proposed 
regulations  required  that  the  permit 
application  contain  vegetative  data  for 
the  mine  plan  area.  This  Section  has 
been  changed  in  Section  783.20(a)  of 
the  final  regulations  to  require  such 
Information  for  the  "area  affected"  by 
surface  operations  and  facilities  and 
for  any  proposed  reference  area.  The 
reason  for  this  change  is  that  there 
should  be  no  disturbance  to  the  vega- 
tlon  outside  the  affected  area. 

2,  Several  commenters  argued  that 
requiring  vegetative  data  of  the  mine 
plan  area  exceeds  the  authority  of 
Section  516(bK6)  of  the  Act.  Since  the 
surface  area  disturbed  by  underground 
mines  Is  often  only  a  small  portion  of 
the  mine  plan  area,  the  regulations 
have  been  changed  to  require  vegeta- 
tive data  on  only  the  areas  affected  by 
surface  operations  and  facilities  of  a 
mine  plan. 

The  Office  has  determined  that 
there  are  no  distlncrtlons  which  would 
require  different  treatment  for  surfacje 
and  undergroimd  mining  Insofar  as 
the  areas  now  covered  by  this  require- 
ment. Because  of  the  similarity  to 
comments  received  on  Section  779.19 
and  to  avoid  unnecessary  repetition, 
additional  response  to  comments  can 
be  found  in  the  preamble  for  Section 
779,19. 

9  783.20    Flah  and  wildlife  resources  infor- 
mation. 

The  purposes  and  requirements  of 
Section  783.20  are  the  same  as  those 
for  Section  779.20  except  for  provision 
for  the  distinct  differences  between 
surface  and  imderground  mines.  The 
only  difference  between  surface  and 
imderground  mines  Identified  by  {»m- 
menters  Is  the  size  of  the  svirface  area 
disturbed.  In  order  to  account  for  this 
difference.  Subsection  783.20(a)  does 
not  require  studies  to  be  conducted  on 
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the  entire  mine  plan  area  unless  fish, 
wildlife  or  related  environmental 
values  may  reasonably  be  expected  to 
be  disturbed  over  the  entire  area.  This 
requirement  differs  from  Section 
779.20(a)  which  requires  the  minimum 
area  of  study  to  be  the  mine  plan  area. 
All  requirements  of  Section  783.20  are 
the  same  aa  those  of  Section  779.20. 
and  preamble  discussion  for  Section 
779.28  is  Incorporated  herein  by  refer- 
ence. In  addition  to  the  statutory  au- 
thorities listed  for  779.20.  Section  516 
of  the  Act  also  applies  to  Section 
783.20. 

Comments  on  this  Section  have  been 
discussed  in  response  to  similar  com- 
ments received  on  Section  779.20.  The 
preamble  discussion  supporting  Sec- 
tion 779.20  Is  incorporated  herein  by 
reference.  Several  comments  related 
solely  to  underground  mining. 

Commenters  recommended  that  fish 
and  wildlife  studies  be  confined  to  the 
surface  land  affected  by  underground 
mining  operations.  Commenters  said 
that  there  Is  a  distinct  difference  l)e- 
tween  the  size  of  the  surface  area  dis- 
turbed by  underground  mines  and  sur- 
face mines.  The  commenters  assert 
that  the  entire  mine  plan  a-ea  may 
not  be  affected  by  underground 
mining  and  therefore  studies  should 
not  be  required  over  the  entire  area. 

The  Office  agrees  with  the  rationale 
of  the  commenters.  Pinal  Section 
783.20  requires  that  studies  be  con- 
ducted in  the  mine  plan  area  where 
surface  facilities  and  operations  are  lo- 
cated and  adjacent  areas  where  fish. 
wildlife  or  related  environmental 
values  may  be  affected. 

Section  783.20  further  provides  that 
the  determination  of  land  areas  to  be 
studied  shall  be  made  on  a  case-by- 
case  basis  by  the  regulatory  authori- 
ties in  consultation  with  appropriate 
agencies  having  fish,  wildlife,  or  habi- 
tat management  or  protection  respon- 
sibilities. The  Office  has  not  automati- 
cally limited  the  area  of  study  to  that 
of  surface  facilities  because  under  cer- 
tain circumstances  the  potential  for 
subsidence  and  long  term  water  dis- 
charges and  other  Incidents  of  under- 
ground minfng  could  adversely  affect 
fish  juid  wildlife.  The  regulatory  au- 
thority should  determine  the  likeli- 
hood of  such  potential  and  require  the 
appropriate  studies,  accordingly. 

i  783.21     Soil  resource  dncription. 

Authority  for  this  Section  is  Sec- 
tions 102.  201.  501.  507.  508.  510(b). 
516(a).  and  516(b)  (4).  (6).  and  (10)  of 
the  act.  This  Section  will  Implement 
the  requirements  of  the  Act  for  soil  re- 
source information  necessary  for  each 
application  for  a  permit  for  under- 
ground mining  activities. 

Paragraph  (a)  requires  the  applica- 
tion to  provide  soil  survey  Information 
on  those  portions  of  the  underground 
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mine  plan  area  to  be  affected  by  sur- 
face operations  and  facilities.  Para- 
graph (b)  requires  the  submission  of 
analysis,  and  test  results  when  over- 
burden materials  are  used  as  a  supple- 
ment or  substitute  for  topsoil. 

As  explained  in  the  preamble  discus- 
sion of  the  definition  for  soil  survey  in 
Section  701.5,  it  Is  intended  that  soils 
Information  be  obtained  In  accordance 
with  the  procedures  of  the  National 
Cooperative  Soil  Survey. 

The  information  will  be  used  by  the 
regulatory  authority  to  determine  if 
the  applicant  can  comply  with  the  per- 
formance standards  of  Sections- 8 17. 21 
through  817.25.  817.111  through 
817.117.  and  817.133  of  subchapter  K. 

1.  Commenters  were  concerned  that 
the  requirements  of  this  Section  were 
Identical  to  the  soil  resource  require- 
ments for  surface  mining.  Thus,  the 
underground  operator  would  be  re- 
quired to  provide  soils  Information  on 
surface  areas  that  would  not  t>e  dis- 
turbed by  mining  and  reclamation  ac- 
tivities. SiiKe  the  surface  area  dis- 
turbed will  generally  be  a  small  frac- 
tion of  the  mine  plan  area  of  an  im- 
derground  mine,  the  Office  elected  to 
change  the  soil  Information  require- 
ments to  the  affected  portions  of  the 
mine  plan  area,  l.e.,  the  area  to  be  af- 
fected by  surface  operation  and  facili- 
ties. This  change  has  been  made  be- 
cause the  excavation  of  underground 
mine  worlLlngs  will  not  likely  affect 
soil,  vegetation,  and  land  uses,  except 
where  surface  operations  and  facilities 
are  involved. 

2.  The  Office  determined  that  there 
are  no  distlnctioivs  that  would  require 
different  treatment  for  underground 
and  siu^ace  mining  in  insofsu-  as  the 
areas  covered  by  this  requirement  are 
concerned.  Therefore,  because  of  the 
similarity  of  comments  received  on 
Section  779.21.  additional  response  to 
comments  can  be  found  In  the  pream- 
ble discussion  of  Section  779.21. 

9  783.23     Land  um  information. 

This  Section  is  substantially  identi- 
cal to  the  corresponding  Section  of  the 
permit  application  requirements  for 
surface  mining  operations.  Section 
779.22.  The  reader  Is  referred  to  the 
Preamble  to  Section  779.22  for  infor- 
mation concerning  the  statutory  au- 
thority, technical  basis  and  altema- 
thres  considered  for  this  Section.  In 
addition  to  the  authority  cited  In  Sec- 
tion 779.22,  this  Section  Is  based  on 
Section  516  of  the  Act.  The  Office  con- 
siders the  Information  necessary  for 
post-mining  land  use  planning  and  de- 
cisions to  be  similar  enough  to  warrant 
substantially  the  same  informational 
requirements  for  both  surface  and  un- 
derground operations.  The  Sectl(xi 
779.22  Preamble  describes  the  require- 
ments for  submission  of  land  use  in- 
formation. Those  descriptions  will  not 


be  repeated  here  except  to  the  extent 
that  this  Section  differs  from  Section 
779.22  or  such  descriptions  are  needed 
to  discuss  comments. 

The  renumbering  and  relettering  of 
Section  783.23  corresponds  to  changes 
made  in  the  organization  of  Section 
779.22.  In  addition,  several  com- 
menters raised  issues  relating  to  spe- 
cific Sections  of  783.23  which  were 
also  raised  In  connection  with  Section 
779.22.  These  Issues  are  resolved  In  the 
preamble  to  Section  779.22  and  revised 
language  has  been  incorporated  in 
Section  783.23  where  changes  were 
also  made  in  Section  779.22.  These 
Issues  include:  (1)  The  requirements  of 
a  map  in  Sections  779.22(aKl)  and 
783.23(aXl);  (2)  sources  for  productiv- 
ity and  yield  data  in  Sections 
779.22(aK2Kii>  and  783.23(aK2Kii):  (3) 
availability  of  information  on  dates  of 
past  mining  imder  Sections 
779, 22(b)(4)  and  783.23(b)(4);  and  (4) 
availability  of  information  on  land 
uses  preceding  mining  under  Sections 
779.22(bX5)  and  783.23(bK5). 

Several  commenters  suggested  that 
Section  783.23(a)  be  revised  to  require 
Information  only  for  the  area  affected 
by  the  surface  operations  of  an  under- 
ground mine.  This  suggestion  has  been 
accepted  as  an  appropriate  distinction 
to  be  made  between  surface  and  un- 
derground mining  operations.  Lan- 
guage had  been  added  to  reflect  that 
the  description  of  condition,  capability 
and  productivity  required  under  Sec- 
tion 783.23(a)  shall  be  made  with  re- 
spect to  that  land  which  will  be  affect- 
ed by  the  surface  operations  and  facili- 
ties. 

Some  commenters  suggested  that 
the  description  of  the  capability  of  the 
land  required  under  Section 
783.23(aK2Xl)  should  be  required  only 
in  instances  where  the  post-mining  use 
is  to  be  different  from  the  pre-mining 
land  use.  No  change  was  made  because 
the  Office  believes  that  It  is  essential 
to  have  this  Information  In  all  cases  to 
insure  that  the  land  is  restored  to  con- 
ditions sxiitable  for  return  to  the  same 
or  an  approved  alternative  land  use. 

SecUon  783.23(aX2Xl)  has  been  re- 
vised to  add  that  the  capability  of  the 
land  to  support  a  variety  of  uses  shall 
be  described  in  light  of  the  hydrology 
of  the  area  affected  by  stirface  oper- 
ations and  facilities.  The  factor  of  site 
hydrology  was  included  in  this  Sec- 
tion's surface  mining  counterpart.  Sec- 
tion 779.22,  but  was  Inadvertently 
omitted  from  Section  783.23  in  the 
proposed  regulation. 

One  commenter  suggested  that  this 
Section  also  require  information  relat- 
ing to  local.  State  and  Federal  land 
use  plans  and  policies.  This  infonna- 
tlon  Is  necessary  to  enable  the  regula- 
tory authority  to  make  decisions  on 
proposed  alternative  land  uses,  partic- 
ularly   the    finding    of   compatibility 


with  existing  land  use  policies  and 
plans.  Accordingly.  Section  783.23(c) 
has  been  added.  This  Section  requires 
that  the  application  contain  a  d^crip- 
tion  of  existing  land  uses  within  the 
proposed  mine  plan  and  adjacent  areas 
together  with  the  land  use  classifica- 
tions under  local  law,  if  any. 

S  783.24    Maps  General  reqairementa 

This  Section  sets  forth  general  re- 
quirements for  maps  which  must  be 
included  in  the  permit  application  and 
is  substantially  ldentic»l  to  Section 
779.24.  In  addition  to  the  statutory  au- 
thority cited  in  Section  779.24.  author- 
ity for  this  Section  is  found  in  Section 
516  of  the  Act. 

As  originally  proposed.  Section 
783.24  was  prefaced  by  a  phrase  which 
stated  that  the  maps  required  "be  pre- 
pared   in    accordance    with    Section 

783.23  .  .  ."  Proposed  Section  783.23 
set  forth  limitations  on  who  must  pre- 
pare and  certify  certain  listed  maps, 
plans  and  cross-Sections.  The  reader  is 
referred  to  the  preamble  to  Section 

779.24  for  discussion  and  disposition  of 
the  public  comments  received  on  these 
provisions. 

Several  commenters  raised  a  nimiber 
of  issues  related  to  Section  779.24 
which  were  also  raised  or  are  equally 
applicable  to  Section  783.24.  Those 
Issues  are  discussed  and  resolved  In 
the  presmible  to  Section  779.24  and  re- 
vised language  has  been  incorporated 
In  Section  783.24  where  changes  were 
also  made  in  Section  779.24.  The 
reader  may  wish  to  review  the  pream- 
ble to  Section  779.24  for  a  full  descrip- 
tion of  the  public  comments  and  revi- 
sions. 

As  noted  above.  Section  783.24  is 
substantially  identical  to  Section 
779.24.  The  preamble  discussion  for 
Section  779.24  describes  in  detail  the 
requirements  and  basis  and  purpose  of 
its  12  subsections.  Those  descriptions 
and  statements  are  equally  applicable 
to  Section  783.24  and  will  not  be  re- 
peated here  except  to  the  extent  nec- 
essary to  Identify  differences  in  the  re- 
quirements or  to  discuss  public  com- 
ments. 

Section  783.24(c)  requires  identifica- 
tion of  all  areas  proposed  to  be  affect- 
ed over  the  estimated  total  life  of  the 
underground  mining  activities  togeth- 
er with  a  description  of  size,  sequence 
and  timing  of  the  mining  of  subareas 
for  which  additional  permits  are  an- 
ticipated. Some  commenters  suggested 
that  Section  783.24(c)  be  revised  to 
delete  requirements  dealing  with  iden- 
tification of  size,  sequence  and  timing 
of  mining  of  subareas  because  there 
are  too  many  variables  in  predicting 
these  characteristics  of  an  under- 
ground mining  operation.  This  Section 
is  required  by  Section  508(aXl)  of  the 
Act.  Having  this  information,  the  reg- 
ulatory authority  is  better  prepared  to 
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evaluate  the  potential  cumulative  im- 
pacts of  the  operation,  whether  the 
operation  is  surface  or  underground 
mining.  No  change  in  the  regulation 
was  made  as  a  result  of  those  com- 
ments. 

Section  783.24(d)  requires  Identifica- 
tion of  the  location  of  buildings  within 
1000  feet  of  the  proposed  permit  area 
together  with  identification  of  the  cur- 
rent use  of  such  buildings.  Several 
commenters  suggested  that  this  Sec- 
tion be  revised  to  delete  the  require- 
ment for  identification  of  building  use 
and  to  require  identification  of  build- 
ings within  1000  feet  of  the  land  af- 
fected by  surface  operations  Incident 
to  an  underground  mine.  Section 
507(dX13)  of  the  Act  is  specific  in  re- 
quiring mapped  location  of  all  build- 
ings within  1000  feet  of  the  permit 
area.  Moreover,  the  Act  addresses  the 
impact  of  underground  mining  on  sur- 
face features,  not  Just  the  Impact  of 
surface  activities  associated  with  un- 
derground mining.  Information  on 
building  use  is  necessary  to  determine 
whether  the  building  is  an  occupied 
dwelling  under  Section  522(eX5)  of  the 
Act  and  implementing  regulations. 

Section  783.24(e)  requires  identifica- 
tion of  surface  and  subsurface  features 
within  or  passing  through  or  over  the 
proposed  permit  area.  This  Section 
has  been  revised  to  include  a  line 
which  was  inadvertently  omitted  in 
the  proposed  regulations.  Some  com- 
menters suggested  that  this  Section 
include  a  depth  recjuirement  for  sub- 
surface features.  In  order  to  be  com- 
plete, this  information  should  be  pro- 
vided if  known.  However,  the  Office 
believes  that  identificatton  of  depth  in 
all  cases  would  be  unnecessarily  bur- 
densome. Therefore,  no  change  has 
been  made. 

Section  783.24(h)  requires  identifica- 
tion of  all  public  roads  located  in  or 
within  100  feet  of  the  proposed  permit 
area.  Some  oommenters  suggested  that 
this  Section  be  revised  to  limit  identi- 
fication to  roads  within  100  feet  of 
land  areas  affected  by  surface  oper- 
ations and  facilities  incident  to  under- 
ground mining  operations.  The  Office 
believes  this  Section  cannot  be  so  lim- 
ited since  underground  mining  oper- 
ations may  have  surface  effects  not 
confined  to  the  area  of  siirface  oper- 
ations and  facilities  (e.g.,  subsidence). 
Therefore,  no  change  has  been  made. 

Section  783.24(1)  requires  identifica- 
tion of  the  boundaries  of  public  parks 
and  locations  of  cultural  or  historic  re- 
sources and  known  archeological  sites 
within  the  mine  plan  and  adjacent 
areas.  Some  commenters  suggested 
that  this  Section  be  limited  to  the 
areas  which  will  t>e  affected  by  surface 
disturbance  activities.  This  comment 
was  rejected  since  underground 
mining  operations  may  have  adverse 
effects  which  are  not  confined  to  the 
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area  of  surface  operations  and  facili- 
ties. 

Section  783.24(J)  requires  identifica- 
tion of  public  or  private  cemeteries  or 
Indian  burial  grounds  located  in  or 
within  1000  feet  of  the  proposed 
permit  area.  Commenters  suggested 
that  this  Section  be  limited  to  only 
that  area  affected  by  surface  oper- 
ations and  facilities  incident  to  an  un- 
dergroxind  mine.  However,  as  noted  In 
the  preceding  discussions  of  com- 
ments, imderground  mining  operations 
may  have  adverse  effects  which  are 
not  confined  only  to  the  smallest  area 
of  surface  operations  and  facilities. 
This  Section  has  not  been  changed  as 
a  result  of  these  ccmunents. 

9  783.25    Cron  Sectiont,  maps  and  plans. 

This  Section  Is  substantially  identi- 
cal to  Its  counterpart  In  the  surface 
mining  permit  application  require- 
ments, Section  779.25.  In  addition  to 
the  statutory  authority  cited  In  779.25. 
authority  for  this  Section  is  found  in 
Section  516  of  the  Act.  The  majority 
of  public  comments  received  on  Sec- 
tion 779.25  were  also  applicable  to  and 
were  considered  in  connection  with 
Section  783.25.  As  a  result,  much  of 
the  discussion  in  the  preamble  to  Sec- 
tion 779.25  Is  also  applicable  to  Section 
783.25.  and  revised  language  has  been 
Incorporated  in  783.25  when  changes 
were  also  made  in  779.25.  In  addition, 
organizational  and  editorial  changes 
which  are  discussed  In  the  preamble  to 
Section  779.25  were  also  made  in  Sec- 
tion 783.25.  The  reader  is  encouraged 
to  read  the  preamble  to  Section  779.25 
when  reviewing  Section  783.25  and  Its 
preamble. 

The  preamble  to  Section  779.25  con- 
tains a  detailed  description  of  and  the 
basis  and  purpose  of  these  mapping  re- 
quirements. Those  descriptions  wID 
not  be  repeated  here  except  to  the 
extent  necessary  to  discuss  public  com- 
ments. 

Several  commenters  objected  to  Sec- 
tion 783.25(c)  (rider  seams,  overburden 
and  underlying  strata)  as  inappropri- 
ate for  underground  mining  permit  ap- 
plications. Information  on  the  nature 
of  associated  formations  wlU  aid  in  de- 
termining the  potential  for  subsidence 
problems.  In  addition,  in  many  cases, 
preparing  the  face  of  the  mine  in- 
volves earthmoving  similar  If  not  Iden- 
tical to  surface  mining,  and  the  com- 
position of  these  associated  materials 
must  be  known  by  the  regulatory  au- 
thority. Finally,  disposal  of  waste  ma- 
terials removed  from  the  mine  must  be 
planned,  and  preminlng  Information 
on  its  composition  is  necessary  to 
evaluate  the  impacts  that  the  pro- 
posed operation  will  have  on  the  sur- 
face. Therefore  no  change  was  made 
in  the  regulation. 

Several  commenters  expressed  objec- 
tions to  presenting  information  on  sea- 
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soiulI  variation  In  flow  patterns  of  sub- 
surface water.  (Section  783.25(f)). 
Commenters  felt  this  requirement  was 
written  for  surface  mining  and  did  not 
oonaider  the  differences  between  sur- 
face and  underground  mining.  Infor- 
mation on  fluctuation  of  aquifers  will 
be  essential  to  evaluate  the  effect  of 
mining  on  water  resources.  Factors 
which  establish  the  premlnlng  hydro- 
logic  regime  are  important  and  similar 
to  those  for  surface  mining.  In  addi- 
tion, underground  mining  may  Impact 
the  surface  by  contributing  to  surface 
water  flow.  Providing  Information  on 
premlnlng  subsurface  flow  patterns 
will  aid  the  regulatory  authority  in 
evaluating  potential  surface  effects. 
Therefore,  while  some  changes  in  this 
Section's  language  were  made  for  pur- 
poses of  clarification,  no  fundsLmentaJ 
changes  in  the  rule's  requirements 
were  made. 

Several  commenters  objected  to  pro- 
viding the  information  required  In 
783.25  (f).  (g).  (h),  and  (i).  Com- 
menters were  concerned  about  provid- 
ing elevation  Informatioii.  and 
thought  the  requirements  of  these 
subsections  should  be  limited  to  those 
areas  affected  by  surface  activities  of 
underground  mining.  The  intent  of 
the  Act  with  respect  to  underground 
mining  is  to  control  the  surface  effects 
of  underground  mining.  Surface  ef- 
fects include,  but  are  not  limited  to. 
surface  activities  of  the  underground 
operations.  For  example,  subsidence  is 
not  a  surface  activity  of  an  under- 
ground operation,  but  is  certainly  a 
surface  effect.  A  complete  picture  of 
the  premlnlng  condition  is  required  as 
baseline  Information  against  which 
new  mining  effects  can  be  compared. 
The  requirements  of  Section  783.25 
(f),  (g).  (h).  and  (i)  are  therefore  neces- 
sary to  provide  this  baseline  informa- 
tion and  have  been  retained  in  the  reg- 
ulations. 

9  783.27     Prim«  farmland  identiflcation  for 
underground  mines. 

Section  783.27  is  a  new  provision 
composed  of  materials  transferred 
from  Sections  785.17(c)  and  (d)  of  the 
proposed  regulations.  This  change  has 
been  made  because  prime  farmland 
identification  procedures  must  be  fol- 
lowed for  all  areas  affected  by  surface 
coal  mining  and  reclamation  oper- 
ations in  order  to  determine  which 
lands  are  covered  by  the  more  strin- 
gent requirements  for  prime  farmland. 
Part  783  covers  general  requirements 
for  underground  mining  permit  appli- 
cations, while  Part  785  applies  to  limit- 
ed special  conditions  and  operations 
discussed  therein. 

The  preamble  to  Section  779.27  ap- 
plies to  Section  783.27.  The  only  dif- 
ference between  these  Sections  lies  in 
the  area  covered  in  the  permit  applica- 
tion.  For  surface   mines,   the   entire 


mine  plan  area  must  be  investigated 
for  prime  farmland;  whereas  for  un- 
derground mines,  only  the  area  pro- 
posed to  be  affected  by  surface  oper- 
ations or  faculties  need  be  investigated 
for  the  presence  or  prime  farmland. 
Adequate  protection  for  other  por- 
tions of  affected  areas  in  underground 
mining  activities  is  provided  through 
subsidence  control  under  Section 
784.20. 


PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMA- 
TION AND  OPERATION  PLAN 

IWTRODUCnOlf 

1.  Part  784,  corresponding  to  Part 
780  for  surface  mining  activities,  es- 
tablishes minimum  standards  for  sec- 
retarial approval  of  application  re- 
quirements under  regulatory  programs 
for  underground  mining  activities  op- 
erations and  reclamation  plans.  Legal 
authority  for  Part  784  and  the  basis 
and  purpose  is  the  same  as  for  Part 
780,  except  to  the  extent  that  differ- 
ences between  underground  mining  ac- 
tivities and  surface  mining  activities 
have  been  identified,  as  required  by 
Section  516  of  the  Act.  Authority,  pur- 
pose, and  basis  were  discussed  for  Part 
784  at  43  PR  41707-41709  (Sept.  18, 
1978).  Together  with  the  information 
required  under  Part  783.  the  regula- 
tory authority  will  use  plans  obtained 
under  Part  784  to  determine  if  the  ap- 
plicant will  conduct  proposed  under- 
ground mining  activities  according  to 
the  requirements  of  Part  817  of  Sub- 
chapter K. 

2.  Many  of  the  types  of  plans  re- 
quired under  Part  784  do  not  differ 
materially  from  those  covered  by  Part 
780.  Most  of  the  comments  received  on 
784  also  did  not  differ  from  those  for 
Part  780.  and  the  preamble  discussion 
to  Part  780  serves  to  explain  the  dispo- 
sition and  resolution  of  those  com- 
ments. However,  a  number  of  distinct 
differences  of  underground  mining  ac- 
tivities were  identified  for  Part  784, 
particularly  with  respect  to  plans  for 
blasting,  protection  of  the  hydrologic 
balance,  postmlnlng  land  uses,  the 
handling  of  coal  processing  waste,  and 
air  quality  control.  These  differences 
are  specifically  explained  in  the  pre- 
ambles to  individual  Sections  of  Part 
784. 

3.  As  was  noted  in  the  preamble  to 
the  proposed  rules,  the  Office  deter- 
mined that  the  limited  frequency  of 
surface  blasting  Involved  in  under- 
ground mining  surtivltles  Justified  ex- 
clusion, on  a  national  basis,  of  blasting 
plans  under  Part  784.  This  was  further 
confirmed  by  comments  received  for 
Part  780  on  blasting  plans  for  surface 
mining  activities,  indicating  that  the 


nature  of  blasting  is  such  that  highly- 
detailed  Information  on  drill  hole  pat- 
terns and  charge  weights  often  cannot 
be  developed  at  the  permit  application 
stage  and  must  await  the  commence- 
ment of  actual  mining  operations.  Be- 
cause surface  blasting  for  under- 
ground mining  activities  may  be  con- 
ducted over  a  significantly  longer 
period  of  time  than  for  surface  mining 
activities,  it  would  be  even  harder  to 
develop  detailed  preblasting  data  for  a 
blasting  plan  in  an  underground 
mining  activities  application. 

However,  the  Office  notes  that  the 
absence  of  a  blasting  plan  In  the  appli- 
cation Increases  the  Importance  of 
Section  817.85(f).  Under  that  Section, 
surface  blasting  in  close  proximity  to 
dwellings  and  other  facilities  must  re- 
ceive prior  approval  of  the  regulatory 
authority.  It  will,  therefore,  serve  as 
the  mechanism  by  which  the  operator 
makes  prior  demonstration  that  blast- 
ing will  comply  with  the  Act  and  regu- 
latory program,  in  the  absence  of  a 
similar  check  in  the  permit  application 
process  under  Part  784. 

4.  As  is  discussed  above  In  the  pre- 
amble to  Parts  780  and  783,  substan- 
tial changes  were  made  in  the  final 
niles  to  narrow  the  scope  of  detailed 
information  to  be  required  In  applica- 
tions for  the  entire  mine  plan  and  ad- 
jacent areas.  However,  the  Office  did 
not  accept  comments  asserting  that  all 
requirements  of  Part  784  be  limited 
either  only  to  the  proposed  permit 
areas  or  to  areas  affected  by  surface 
operations  and  facilities.  For  further 
explanation  of  those  issues,  see  the 
preambles  to  Section  701.5  and  Parts 
779  and  783. 

The  scope,  objectives,  and  responsl- 
biliUes  for  Part  784  are  similar  to 
those  of  Part  780.  The  preamble  Intro- 
duction to  Part  780  explains  changes 
made  in  the  final  rules  for  these  Sec- 
tions. 

9  7M.11     Operation  plan:  General  re<)uire- 
ments. 

Statutory  authority  for  Section 
784.11  is  found  in  Sections  102,  201, 
501(b).  503,  504,  507(b),  508(a).  510(b). 
515<b).  and  516(b)  of  the  Act.  This  Sec- 
tion requires  that  each  permit  applica- 
tion contain  a  description  of  the  pro- 
posed mining  operations  to  be  con- 
ducted. This  Information,  relating  to 
the  entire  mine  plan  area,  is  necessary 
so  that  the  regulatory  authority  can 
gauge  the  cumulative  impacts  of  the 
proposed  operations  on  the  environ- 
ment, land  use,  hydrology  and  fish 
and  wildlife  of  that  area. 

Section  784.11(a)  requires  a  narra- 
tive description  of  the  mining  meth- 
ods, engineering  techniques  ajid  major 
eqtilpment  for  use  in  the  operations, 
and  a  description  of  the  anticipated 
production  of  the  mine.  Section 
784.11(a)  existed  In  the  proposed  regu- 


lations as  Section  784.12(a).  "Reclama- 
tion and  Operation  plan:  General  Re- 
quirements." Section  784.11(b)  re- 
quires a  narrative  description  of  the 
uses  or  plaiuied  uses  of  certain  listed 
facilities.  Including  construction,  modi- 
fication, maintenance  and  removal  of 
such  faciUties.  Section  784.11(b)  did 
not  exist  in  the  proposed  regulations 
relating  to  the  content  of  reclamation 
and  operations  plans  for  underground 
mining  (Part  784),  but  its  counterpart 
in  the  surface  mining  application  re- 
quirements was  included  in  the  pro- 
posed regulations  as  Section  780.11(b). 
In  the  final  regulations,  proposed  Sec- 
tion 784.12  has  been  separated  Into  re- 
quirements for  the  operation  plan 
(Section  784.11)  and  the  reclamaticm 
plan  (Section  784.13)  and  language  has 
been  added  to  Section  784.11(b)  to  con- 
form to  Section  780.11(b). 

As  noted  in  the  presunble  for  Section 
780.11(b),  the  information  required 
under  Section  784.11(b)  is  necessary  to 
insure  compliance  with  the  perform- 
ance standards  as  follows:  (bXl) 
817.45-46,  .48,  .91-93;  (bK2)  817.21- 
.25,  .71-.74,  .100-.106;  (bX3)  817.59, 
.150-.176.  .180;  (bK4)  817.81-89  .91-.93; 
(bK5)  817.181;  and  (b)(6)  8l7.41-.57. 
.95. 

Section  784.11  is  substantially  like 
the  corresponding  Section  of  the  regu- 
lations for  surface  mining  operations. 
Section  780.11.  Several  commenters 
raised  issues  related  to  specific  parts 
of  Section  780.11  which  were  also 
raised  In  connection  with  Section 
784.11.  These  Issues  are  discussed  and 
resolved  In  the  preamble  to  Section 
780.11  and  revised  language  has  been 
incorporated  In  784.11  where  changes 
were  also  nuule  in  780.11.  These  issues 
Include:  (1)  objection  to  the  require- 
ment for  tonnage  Information  in 
780.11(a)  and  784.11(a):  (2)  addition  of 
language  in  780.11(b)  and  784.11(b)  re- 
garding removal  of  equipment  unless 
it  is  to  be  retained  as  part  of  the  pro- 
posed post-mining  land  use;  and  (3)  a 
suggested  requirement  that  an  appli- 
cant disturb  only  as  much  land  sis  nec- 
essary for  the  conduct  of  mining  and 
reclamation  operations. 

S7M.12    Operation    plan:    ExlRtlng    strue- 
tures. 

This  is  a  new  Section  in  the  final 
regulations  which  set  forth  informa- 
tion to  be  Included  in  the  operation 
plan  for  underground  mining  permit 
applications.  The  statutory  authority 
for  this  Section  and  its  basis  and  pur- 
pose are  discussed  in  the  preamble  to 
30  C.F.R.  701.11(e).  Comments  re- 
ceived with  respect  to  the  regulations 
of  existing  structures  and  GSM  re- 
sponses to  them  are  sdso  discussed  In 
the  preamble  to  30  C.PJl.  701.11(e). 
OSM  considered  whether  distinct  dif- 
ferences exist  between  surface  and  un- 


derground mines  with  respect  to  regu- 
lation of  existing  structures. 

Although  the  types  of  existing  struc- 
tures may  differ  for  surface  and  un- 
derground mines,  OSM  determined 
that  no  operational  differences  be- 
tween surface  and  undergrouiKl  mines 
merited  a  distinction  In  the  conceptual 
regulatory  approach  to  existing  struc- 
tures. Therefore,  the  demonstrations 
to  be  made  by  permit  applicants  in 
permits  for  surface  or  underground 
mines  are  the  same  and  the  findings  to 
be  made  by  the  regulatory  authority 
with  respect  to  exlstiitg  structures  are 
also  the  same  for  siu^ace  or  under- 
ground mines. 

{784.13    Reclamation    plan:    Geaeral    re- 
quirements. 

Authority  for  this  Section  is  found 
In  Sections  102,  201,  501.  503,  507,  515 
and  516  of  the  Act.  Section  784.13  is 
intended  to  pro\ide  information  in  the 
degree  of  detail  necessary  to  enable 
the  regulatory  authority  to  determine 
whether  the  proposed  mining  and  rec- 
lamation operation  will  be  conducted 
In  compliance  with  all  applicable  re- 
quirements of  Sections  515  and  516  of 
the  Act  and  the  envlrormiental  per- 
formance standards  of  these  regula- 
tions. This  purpose  was  previously 
stated  in  a  separate  introductory  Sec- 
tion numbered  784.11.  but  now  has 
been  moved  to  subsection  (a)  of  this 
Section.  Section  784.13(a)  ts  Intended 
to  be  a  general  introduction  to  all  of 
the  regulations  following  784.13  which 
relate  to  the  content  of  the  reclama- 
tion plan.  The  remainder  of  784.11  has 
been  deleted  because  it  was  either  re- 
petitive of  other  regulations  or  unnec- 
essary, and  proposed  Section  784.12 
has  been  numbered  784.13.  Proposed 
Section  784.12(a)  has  been  moved  to 
784.11(a);  comments  on  that  Section 
are  discussed  in  the  preamble  to  Sec- 
tion 784.11.  E^ach  of  the  nine  para- 
graphs under  Section  784.1S(b)  is  de- 
scribed in  summary  fashion  In  the  pre- 
amble to  Section  780.18(b).  the  surface 
mining  activities  counterpart  of  Sec- 
tion 784.13.  Those  descriptions  will  not 
be  repeated  here  except  to  the  extent 
necessary  to  discuss  comments. 

Several  commenters  raised  issues  re- 
lating to  specific  Sections  of  784.13 
which  were  also  raised  in  connection 
with  780.18.  These  Issues  are  discussed 
and  resolved  in  the  preamble  to  780.18 
and  revised  language  has  been  incor- 
porated in  784.13  where  changes  were 
also  made  in  780.18.  These  issues  in- 
cludes: ( 1 )  changes  in  language  of  Sec- 
Uons  780.18(b)<5)(ii)  and  (ill)  and 
784.13(b)(5)(U)  and  (iU);  (2)  objection 
to  the  requirement  for  supporting  cal- 
culations in  780.18(bX2):  and 
784.13(bX2):  and  (3)  objection  to  the 
requirement  for  a  description  of  steps 
to  be  taken  to  comply  with  other  laws 


under  Sections  780.18(bX9)  and 
784.13(bX9). 

As  originally  proposed,  a  reclama- 
tion plan  under  this  Section  would 
have  required  Information  relating  to 
lands  within  the  mine  plan  area.  Sec- 
tion 784.13  now  requires  reclamation 
plan  information  only  for  those  lands 
within  the  permit  area.  This  change 
was  made  since  all  of  the  reclamation 
activities  under  Section  784.13  which 
will  be  described  in  the  plan  will  take 
place  within  the  permit  area. 

A  tew  commenters  suggested  that 
the  applicant  be  required  to  demon- 
strate in  the  reclamation  and  oper- 
ations plan  that  the  amount  of  surface 
lands  affected  by  the  operation  was 
the  minimum  necessary  for  the  con- 
duct of  mining  and  reclamation.  This 
suggestion  prompted  consideration  of 
the  alternative  of  adding  a  Section  re- 
quiring the  applicant  to  make  such  a 
showing. 

While  the  regulations  do  not  directly 
address  the  problem  of  efficient  mine 
spoil  movement,  the  rules  covering  the 
several  aspects  of  a  mining  operation 
will  give  regulatory  agencies  authority 
and  direction  in  assuring  conservative 
s[X)il  movement.  Therefore,  no  addi- 
tional requirements  were  placed  In  the 
regulations. 

Several  commenters  objected  to  the 
requirement  for  a  "detailed"  timetable 
under  784.13(bXl).  It  was  felt  that  de- 
tailed timetables  for  20  to  40  years 
Into  the  future  for  an  underground 
mine  would  be  unrealistic.  The  follow- 
ing alternatives  were  therefore  consid- 
ered: (1)  No  change;  (2)  change  "de- 
tailed" to  "estimated"  in  784.13(bKl); 
(3)  require  an  estimated  timetable  for 
the  mine  plan  area  and  detailed  time- 
table for  the  permit  area.  However,  no 
change  in  the  regulation  was  made 
since  each  five  year  phase  of  an  under- 
ground mining  oi>eration  must  be  sep- 
arately permitted  (Section  782.17). 
Thus,  unless  an  exception  to  the  five 
year  limit  is  obtained  under  Section 
786.25(a),  the  timetable  for  completion 
specified  under  784.13(bXl)  need  only 
cover  areas  affected  within  a  five  year 
period. 

A  few  commenters  suggested  modifi- 
caticxi  of  the  requirements  In 
784.13(bK6)  for  a  description  of  meas- 
ures to  be  used  to  maximize  the  use 
and  conservation  of  the  coal  resources 
as  required  in  817.59.  These  com- 
menters suggested  that  the  langxiage 
be  more  consistent  with  the  language 
of  the  Act.  The  operator  Is  obligated 
to  maximize  coal  recovery  to  the 
extent  techiKilogicaUy  possible  and 
economically  feasible  (Section  817.59). 
but  also  to  design  his  mine  layout  to 
minimtzf  surface  damage  caused  by 
subsidence  (Sections  817.121-«17.126). 
While  not  wholly  adopting  these  com- 
ments, the  Office  has  made  changes  In 
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784.13<bK6)  to  more  cloeely  reflect  the 
language  of  the  Act  and  the  require- 
menta  of  817.69. 

A  few  commenters  suffgested  that  a 
plan  for  backfilling,  soil  sUbillzatlon. 
compacting  and  grading  required 
under  Section  784.13(bK3)  be  fUed 
only  "where  appropriate"  and  that 
mape  showing  final  soil  surface  con- 
figuration be  required  only  for  "sur- 
face or  access  facilities  of  the  permit 
area."  The  Office  believes  that  a  plan 
for  mine  spoil  handling  will  always  be 
appropriate,  though  Its  complexity 
may  vary  with  the  size  of  an  under- 
ground operation.  For  an  adequate 
evaluation  of  proposed  mine  spoU  han- 
dling, a  map  showing  the  final  con- 
figuration of  the  soil  surface  on  dis- 
turbed areas  should  show  the  relation- 
ship of  this  surface  to  that  of  the  re- 
mainder of  the  permit  area.  There- 
fore, no  change  has  been  made  In  Sec- 
tion 784.13(bK3). 

A  few  commenters  suggested  revis- 
ing 784.13(bK4)  to  clarify  that  the  top- 
soil  handling  plan  be  limited  to  the 
area  affected  by  underground  mining. 
While  not  entirely  adopting  this  com- 
ment, the  Office  has  revised 
784.13(bK4)  to  clarify  that  the  plan 
must  be  related  to  the  underground 
mining  performance  standards  for  top- 
soil  handling.  These  cover  only  the 
areas  affected  by  surface  operations 
and  facilities. 

A  few  commenters  suggested  that,  in 
Section  784.13(bK8).  requlremenU  for 
"appropriate  cross-Sections"  be  de- 
leted and  that  only  mine  openings  and 
bore  holes  which  enter  the  mine  work- 
ing be  considered  In  the  description  of 
sealing  measures.  Since  cross-Sections 
will  be  required  only  as  appropriate, 
the  Office  has  determined  that  the 
suggested  change  is  not  necessary.  It  is 
assiimed  that  all  mine  openings  lead  to 
mine  workings.  Provision  for  sealing 
bore  holes  should  be  made  whether  or 
not  holes  enter  mine  workings.  There- 
fore, no  changes  were  made  as  a  result 
of  these  comments. 

Section  784.12(1)  of  the  proposed 
regulations  would  have  required  a  de- 
scription of  how  the  mining  equip- 
ment and  facilities  would  be  removed 
from  the  mining  area.  Commenters 
suggested  that  this  requirement  Is  un- 
necessary since  the  performance 
standards  already  require  removal  of 
equipment.  The  Office  agrees  and  has 
deleted  this  requirement.  Readers  are 
referred  to  the  appropriate  perform- 
ance standard  (817.132). 

S  784.14     Protection  of  hydrolofic  balance. 

1.  The  authority  for  this  Section  Is 
the  same  as  for  Section  780.21  and.  In 
addition.  Section  516  of  the  Act.  In 
most  respects,  this  Section  is  the  same 
as  Section  780.21  and.  therefore,  the 
statement  of  basis  and  purpose  and 
technical  literature  relied  upon  at  the 
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preamble  to  that  Section  also  applies 
to  Section  784.14.  Most  of  the  com- 
ments addressed  to  proposed  Section 
784.13  (final  rules  as  Section  784.14) 
were  similar  to  those  for  Section 
780.21,  and  the  disposition  of  those 
comments  at  the  preamble  to  Section 
780.21  Is  also  applicable  for  Section 
784.14. 

2.  Some  distinct  differences  between 
surface  mining  activities  and  under- 
ground mining  activities  were  Identi- 
fied which  warranted  differences  be- 
tween Sections  780.21  and  784.14. 
First,  as  it  was  determined  that  resto- 
ration of  approximate  recharge  capac- 
ity is  not  an  appropriate  performance 
standard  for  underground  mining  ac- 
tivities. Section  784.14  contains  no  pro- 
vision to  correspond  to  Section 
780.21(bK3). 

3.  The  most  important  difference 
identified  was  the  need  for  special  pro- 
visions relating  to  the  prevention  and 
control  of  water  discharges  from  un- 
derground mine  workings  to  surface 
waters.  Section  784.14(a)(4)  requires 
that  the  application  provide  for  the  lo- 
cation of  entries  into  underground 
workings  to  be  designed  to  meet  30 
CFR  817.50.  For  new  mines  In  acidic  or 
iron-bearing  coal  seams,  this  will  re- 
quire mine  entry  and  access  designs  to 
preclude  any  gravity  discharge  from 
underground  workings  during  and 
after  the  operations.  See  Section 
516(bK12)  of  the  Act.  For  other  mines, 
prevention  of  discharges  by  sealing  or 
long-term  treatment.  If  necessary  to 
meet  effluent  limitations,  is  to  be 
shown  on  the  application. 

The  specific  details  of  seals  and 
downslope  barriers  are  to  be  shown 
under  Section  784.14(d).  This  Informa- 
tion will  be  used  to  determine  If  the 
applicant  will  comply  with  30  CFR 
817.13-817.15.  817.50.  and  817.131- 
817.132.  Particularly  important  for  the 
regulatory  authority  will  be  sufficient 
soils,  geologic,  and  hydrologlc  data  to 
assess  whether  mine  entries  can  be 
reasonably  expected  to  hold  seals  for 
the  long-term  period  after  cessation  of 
mining.  In  view  of  historic  experience 
with  the  difficulties  In  maintaining 
those  seals  without  leakage  or  col- 
lapse. (See:  Doyle.  W.  S..  1967.  Mine 
sealing.  In  deep  coal  mining— waste 
disposal  technology.  Noyes  Data 
Corp..  Park  Ridge.  NJ..  p.  17;  HJl. 
Rep.  No.  95-218,  95th  Cong..  Ist  Sess.. 
at  127  (1977);  Commonwealth  v. 
Barnes  and  Tucker  Co.,  455  Pa  392. 
319  A2d  871  (1974).  a/f±  after  remand, 
472  Pa  115.  371  A2d  461  (1977);  UJS. 
Eiivlronmental  Protection  Agency. 
1973b.  Processes,  procedures,  and 
methods  to  control  pollution  from 
mining  activities.  (Prepared  by  Skelly 
and  Loy,  Hanisburg.  Pa.)  p.  223;  U.S. 
Federal  Water  Quality  Administra- 
tion. 1970.  New  mine  sealing  tech- 
niques for  water  pollution  abatement. 


(Prepared  by  Halliburton  Co..  Duncan. 
Okla.)  U.S.  Department  of  the  Interi- 
or. FWQA  program  No.  14010  DMO 
report,  pp.  9-19.) 

If  these  plans  cannot  establish  that 
all  drainage  will  he  held  within  the  un- 
derground workings,  then  the  appli- 
cant would  be  required  to  demonstrate 
that  any  discharges  to  surface  waters 
will  meet  both  effluent  limitations  and 
water  quality  standards,  without  treat- 
ment, or  to  propose  adequate  plans  for 
the  use  of  necessary  treatment  facili- 
ties to  ensure  that  mine  drainage  is 
discharged  out  of  the  underground 
working  in  accordance  with  Sections 
817.41-817.42  and  817.50  of  Sub- 
chapter K.  (See  H.R.  Rep.  No.  95-218. 
95th  Cong.,  Ist  Sess.,  at  127  (1977); 
Commonioealth  v.  Barnes  and  Tucker 
Co.,  456  Pa  392.  319  A2d  871  (1974), 
af/d.  after  remand,  472  Pa  115.  371  A2d 
461  (1977). 

4.  Technical  literature  supporting 
the  special  mine  sealing/drainage 
treatment  requirements  of  Sections 
784.14(aK4)  and  (d)  and  817.13-817.15, 
and  817.50  for  underground  mines  is 
the  literature  cited  above,  and: 

(a).  Clolkosz,  E.  J.,  Kardos,  L.  T.,  and 
Beers,  W.  P..  1973.  Soil  as  a  median  for 
the  renovation  of  acid  mine  drairuige. 
The  Pennsylvania  State  University  In- 
stitute for  Research  on  Land  and 
Water  Resources,  final  report  on  proj- 
ect A-027-PA  for  U.S.  Office  of  Water 
Resources  Research.  135  pp. 

(b).  Garrett.  W.  S..  and  Pitt.  L.  T.  C. 
1961.  Design  and  construction  of  un- 
derground bulkheads  and  water  bar- 
riers. In  7th  Commonwealth  Mining 
and  Metallurgical  Congress.  Johaxines- 
burg.  South  Africa.  Transactions.  Vol. 
3,  pp.  1283-1301. 

(c).  Moebs.  N.  N..  and  Krickovlc.  Ste- 
phen. 1970.  Air-sealing  coal  mines  to 
reduce  water  pollution.  U.S.  Bureau  of 
Mines  Report  of  Investigations  7354. 
33  pp. 

(d).  Penrose.  R.  G..  Jr..  and  Holubec, 
Igor,  1973.  laboratory  study  of  self- 
sealing  limestone  plugs  for  mine  open- 
ings. (Prepared  by  NUS  Corp.  and 
D'Appolonla  Consulting  Engineers, 
Inc..  Pittsburgh.  Pa.)  U.S.  Environ- 
mental Protection  Agency  Report 
EPA-670/2-73-O81.  217  pp.  (Available 
from  U.S.  Department  of  Commerce. 
NTIS  PB-228  586.  217  pp.). 

(e).  Robins,  J.  D.,  and  Hutchlns.  J. 
C,  1975.  Criteria  for  developing  pollu- 
tion abatement  programs  for  Inactive 
and  abandoned  mine  sites.  (Prepared 
by  Skelly  and  Loy,  Hanisburg,  Pa.) 
U.S.  E^nvlronmentAl  Protection  Agency 
Report,  EPA  440/9-75-008.  461  pp.. 
various  pacing.  (Available  from  U.S. 
Department  of  Commerce,  NTIS  PB- 
258  279,  461  pp.,  various  paglngs.) 

5.  Due  to  other  changes  In  Part  784, 
Section  784.13  of  the  proposed  rules 
has  been  moved  to  Section  784.14  In 
the  final  rules.  Editorial  changes  have 


been  made  to  more  closely  reflect  the 
applicability  of  the  substance  of  784.14 
to  underground  mining  activities. 

8.  Three  commenters  suggested  re- 
questing data  describing  the  maximum 
potential  hydrostatic  head  to  all  mine 
seals  and  along  the  outcrop  barriers 
which  are  to  ensure  stability  under  an- 
ticipated hydraulic  heads  developed 
while  promoting  mine  Inundation. 
After  evaluation  of  this  proposal  OSM 
decided  this  language  Is  already  Im- 
plied In  the  language  of  784.14(d). 

S  784.15     Reclamation      plan:      Postmining 
land  uaes. 

Statutory  authority  for  this  Section 
is  found  In  Sections  102.  201.  501(b). 
503.  504,  508(a).  515(b),  and  516  of  the 
Act.  Section  784.15  sets  forth  the  crite- 
ria for  use  in  preparing  the  postmining 
land  use  analysis  and  plan.  The  sinaly- 
sls  required  by  this  Section  should  dis- 
cuss and  compare  the  Information  re- 
quired to  be  submitted  under  other 
Sections  of  the  regulations  (see  Sec- 
tion 783.23,  Land  use  Information,  and 
Section  784.13,  Reclamation  plan: 
General  requirements,  for  example), 
and  result  In  a  complete  evaluation  of 
the  net  Impact  which  the  proposed 
mining  and  reclamation  (Including  es- 
tablishment of  the  proposed  postmin- 
ing land  use)  wUl  have  upon  the  use- 
fulness of  the  area  affected. 

Section  784.15  requires  that  each 
plan  contain  a  description  of  the  use 
to  which  the  land  affected  by  surface 
operations,  or  facilities  within  the 
permit  area,  will  be  put  following  rec- 
lamation. This  description  must  In- 
clude a  discussion  of  the  utility  and  ca- 
pacity of  the  reclaimed  land  to  sup- 
port a  variety  of  alternative  uses  and  a 
discussion  of  the  relationship  of  the 
proposed  postmining  use  to  existing 
land  use  plans  and  policies.  All  recla- 
mation plans  must  discuss  how  the 
proposed  use  Is  to  be  achieved  and 
what  support  activities  may  be  needed 
to  achieve  the  use  (Section 
784.15(a)(1)).  as  well  as  the  considera- 
tion given  to  making  the  proposed  un- 
derground mining  activities  consistent 
with  surface  owner  plans  and  the  ap- 
plicable State  and  local  land  use  plan 
and  program.  (Section  784.15(aX3)). 
Where  the  premlnlng  and  proposed 
postmining  uses  are  different.  Section 
784.15(a)(2)  requires  discussion  and 
analysis  of  all  of  the  information  and 
criteria  which  will  be  used  by  the  regu- 
latory authority  In  approving  an  alter- 
native postmining  land  use  under  Sec- 
tion 817.133.  Section  784.15(b)  requires 
that  the  appli(^ant  submit  a  copy  of 
the  comments  on  the  proposed  use  by 
the  legal  or  equitable  owner  of  record 
of  the  surface,  and  by  State  and  local 
governmental  units  which  would  have 
to  Initiate.  Implement,  approve,  or  au- 
thorize the  proposed  use.  If  the  pro- 
posed postmining  land  use  owner  is  to 
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be  different  (e.g.,  the  existing  surface 
owner  is  the  operator  and  the  title  is 
proposed  to  be  transferred  following 
the  mining  operation),  a  copy  of  com- 
ments should  be  submitted  which  re- 
flects this  change  In  ownership. 

As  originally  proposed,  Section 
784.15  was  numbered  Section  784.14 
and  consisted  of  Paragraphs  (a),  (b), 
and  (c).  This  Section  has  been  renum- 
bered and  proposed  Section  784.14(b) 
has  been  Included  within  784.15(a). 
Proposed  Paragraph  (c)  has  been  re- 
nimibered  Section  784.15(b).  Also  as 
originally  proposed.  Section  784.15(a) 
would  have  required  Information  on 
and  discussion  of  the  proposed  use 
with  respect  to  land  areas  affected  by 
surface  operations  or  facilities,  and 
Section  784.15(b)  would  have  required 
a  copy  of  the  comments  of  the  surface 
owner  of  the  proposed  permit  area. 
Section  784.15(a)  now  requires  a  de- 
scription of  the  proposed  use  with  re- 
spect to  the  land  to  be  affected  within 
the  proposed  permit  area  (Section 
784.15(a),  introductory  paragraph). 
Similarly,  Section  784.15(b)  was  re- 
vised to  require  a  copy  of  the  com- 
ments of  the  surface  owner  of  surface 
land  areas  within  the  proposed  permit 
area  which  may  be  affected  by  surface 
operations  or  facilities.  These  changes 
were  made  to  reflect  the  differences 
between  surface  and  underground 
mining  (I.e.,  surface  effects  of  under- 
ground mining),  and  to  limit  the  scope 
of  the  Information  required  to  the  pro- 
posed permit  area,  the  area  where  es- 
tablishment of  the  postmining  land 
use  will  take  place. 

1.  Several  commenters  suggested 
that  Section  784.15  should  be  revised 
to  exempt  surface  effects  of  under- 
ground mines  which  pre-exist  the  ef- 
fective date  of  the  regulations.  Section 
784.15  Is  an  Informational  requirement 
designed  to  aid  the  regulatory  authori- 
ty in  judging  whether  the  applicant 
will  be  able  to  comply  with  Section 
817.133.  The  Office  believes  the  sug- 
gested change  Is  unwarranted  since 
the  Act  does  not  authorize  exceptions 
from  reclamation  plan  requirements 
for  underground  mining  operations. 
Thus,  no  change  was  made  as  a  result 
of  these  comments. 

2.  Several  commenters  suggested 
that  Section  784.15(a)  be  revised  to 
read.  "Each  plan  shaU  contain  a  de- 
tailed description  of  the  proposed  use 
of  land  areas  affected  by  surface  facili- 
ties of  underground  mines  following 
reclamation."  with  the  remainder  of 
Section  784.15  deleted.  The  Office 
agrees  that  distinct  differences  do 
exist  between  underground  and  sur- 
face mining.  (See  discussions  above  re- 
garding revisions  In  Section  784.15(a)). 
However,  planning  for  postmining  uses 
In  surface  and  underground  operations 
should  be  similar  although  the  area 
affected  may  be  considerably  smaller 
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for  iinderground  mines.  Although  the 
area  affected  may  be  small,  structures 
of  major  sizes  may  occupy  this  area 
(e.g.,  coal  preparation  plant,  wash 
house,  maintenance  buildings)  and, 
therefore,  the  postmining  use  or  dem- 
olition and  removal  plans  must  be  set 
forth  clearly.  Because  of  this  potential 
size  difference,  the  requirement  for  a 
management  plan  where  the  proposed 
use  Is  for  range  or  grazingland  has 
been  deleted.  All  other  requirements 
were  retained  because  the  Office  be- 
lieves this  information  is  necessary  to 
enable  the  regulatory  authority  to 
make  decisions  on  proposed  postmin- 
ing land  use. 

3.  Some  commenters  suggested  that 
this  Section  should  reflect  the  right  of 
the  surface  owner  to  have  final  au- 
thority In  approving  postmining  land 
uses.  As  a  result  of  these  comments, 
the  Office  considered  adding  a  re- 
quirement for  surface  owner  approval. 
The  Act  does  not  permit  surface 
o^^^lers  to  have  a  final  approval  or  veto 
over  postmining  land  uses.  However, 
as  mandated  by  the  Act,  surface 
owners  must  be  given  an  opportunity 
to  <x>mment  on  the  proposed  use  and 
those  comments  must  be  included 
within  the  permit  application.  (See 
Section  508(a)(3)  of  the  Act;  Section 
784.15(b)  of  the  regulations). 

S  784.16  Reclamation  Plan:  Ponds,  im- 
poundments, banks,  dams,  and  em- 
bankments. 

The  authority  for  this  Section  is 
found  in  Sections  516(b)(4).  516(b)(5), 
516(b)(7)  of  the  Act.  in  addition  to  all 
Sections  cited  in  the  preamble  discus- 
sion for  Section  780.25.  All  public  com- 
ments discussed  In  the  portion  of  the 
preamble  relating  to  Section  780.25 
were  considered,  and  similarly  dis- 
posed of.  with  respect  to  Section 
784.16.  because  there  is  no  reason  for  a 
difference  in  the  reclamation  plan  re- 
quirements between  structures  associ- 
ated with  surface  mining  or  the  sur- 
face effects  of  underground  mining. 
The  basis,  purpose  and  analysis  of 
Issues  relating  to  this  Section  can  be 
found  above  in  the  preamble  discus- 
sion of  Section  780.25. 

$784.17  Protection  of  public  parks  and 
historic  places. 

Statutory  authority  for  this  Section 
is  found  In  Sections  102.  201.  501(b) 
503.  504,  507(b).  508(a).  515(b).  516(b) 
and  522(e)  of  the  Act.  The  basis  and 
purpose  of  this  Section  are  identical  to 
those  of  Section  780.13.  except  that 
Section  784.17  applies  to  imderground 
mining  operations  which  have  the  po- 
tential of  adversely  affecting  a  public 
park  or  place  included  on  or  eligible 
for  Inclusion  on  the  National  Register 
of  Historic  places.  As  noted  In  the  pre- 
amble to  Section  780.13.  this  Section  is 
Intended  to  provide  the  regulatory  au- 
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thority  with  sufficient  Information  to 
accomplish  the  procedures  of  Section 
761.12(f).  The  comment  which  is  dis- 
cussed in  the  preamble  to  Section 
780.31.  together  with  the  Office's  reso- 
lution of  the  issue  rtiised  by  that  com- 
ment is  also  applicable  to  this  Section. 
The  Office  has  received  comments  on 
784.17  which  were  also  considered  in 
connection  with  Section  780.31.  The 
following  discussion  and  resolution  of 
each  of  the  comments  Is  equally  appli- 
cable to  Section  780.31. 

1.  Several  commenters  suggested 
that  Section  784.17  be  revised  to  re- 
quire a  description  of  measures  to 
••minimize  or  control"  rather  than 
"minimize  or  prevent."  The  Office 
considered  and  rejected  this  comment. 
It  is  the  intent  of  the  Act  to  prevent, 
to  the  maximum  extent  possible,  any 
adverse  impacts  on  public  parks  and 
historic  places  (Section  522(e):  see  also 
the  preamble  to  Section  761.12(f)  of 
the  regulations). 

2.  Several  commenters  suggested 
that  Section  784.17  be  revised  to  ex- 
clude from  its  application  those  in- 
stances where  an  applicant  has  subsi- 
dence liability  relief  as  evidenced  by  a 
legal  severance  deed  of  record.  A  re- 
corded deed  of  this  type  may.  together 
with  other  property  rights,  constitute 
a  valid  existing  right.  The  determina- 
tion of  whether  an  applicant  has  a 
valid  existing  right  is  made  by  the  reg- 
ulatory authority  pursuant  to  Section 
761.12  on  the  basis  of  a  complete 
permit  application.  The  Office  has  no 
reasonable  basis  upon  which  to  pro- 
vide for  detailed  exemptions  under 
784.17  which  are  only  resolvable  on  a 
case-by-case  basis. 

§  7M.18    Relocation  or  me  of  puMic  roads. 

The  authority  for  this  Section  in- 
cludes Section  516  of  the  Act.  in  addi- 
tion to  those  Sections  cited  as  authori- 
ty for  Section  780.33  In  the  preamble 
discussion  of  that  Section.  The  reader 
is  referred  to  the  preamble  discussion 
of  Section  780.33  for  a  discussion  of 
the  basis  and  purposes  of  this  Section 
and  issues  also  considered  In  the  con- 
text of  this  Section. 

Section  784.18  provides  for  the  infor- 
mation necessary  for  the  regulatory 
authority  to  ensure  that  the  rights  of 
present  users  and  nearby  landowners 
affected  are  protected  where  there  Is 
public  road  relocation  or  mining  activi- 
ty within  100  feet  of  public  roads.  This 
Section  appeared  as  Section  784.17  in 
the  proposed  rules  published  Septem- 
ber 18.  1978. 

Paragraph  (a)  Is  designed  to  aid  the 
regulatory  authority  In  determining  If 
the  proposed  operation  meets  the  re- 
quirements of  Section  522(eK4)  of  the 
Act  and  Section  761.11(d)  of  the  regu- 
lations. 

Paragraph  (b)  requires  the  submis- 
sion of  a  narrative  description  with 


supporting  material  to  establish, 
among  other  things,  how  the  permit 
applicant  plans  to  ensure  the  protec- 
tion of  the  interests  of  the  public  in 
the  constriiction  of  a  new  road  or  the 
relocation  of  an  existing  road  in  ac- 
cordance with  Section  761.12(d)  of  the 
regulations. 

The  Office  received  the  following 
comments  on  this  Section,  in  addition 
to  those  discussed  in  the  preamble 
portion  relating  to  780.13: 

1.  Several  commenters  suggested  de- 
letion of  this  entire  Section,  while  one 
commenter  recommended  that  para- 
graph (b)  be  deleted.  These  changes 
were  suggested  because  of  the  distinct 
differences  the  commenters  perceived 
between  underground  and  surface 
mining.  The  changes  were  not  made, 
however,  because  the  procedures  iden- 
tified in  Section  784.18  are  required  to 
implement  Section  761.112(d)  of  the 
regulations  and  Section  522(eK4)  of 
the  Act.  which  apply  equally  to  sur- 
face and  underground  mining.  Al- 
though It  may  be  rare  for  under- 
ground mining  to  require  a  road  to  be 
moved,  it  is  possible  (for  example,  to 
provide  an  adequate  face  up  area,  or  to 
prevent  material  damage  from  sut>si- 
dence  during  longwall  mining).  An- 
other rationale  given  for  the  proposed 
deletion  of  Paragraph  (b)  was  that  the 
reI(x»,tion  of  public  roads  is  already  In 
the  hands  of  a  public-roads  agency, 
and  the  regulatory  authority  should 
not  get  involved.  Howeve^,-  Section 
522(eK4)  of  the  Act  clearU'  contem- 
plates that  the  regulatonr  authority 
must  approve  any  relocation.  OSM  be- 
lieves the  necessary  Information  is 
best  gathered  by  the  regulatory  au- 
thority in  the  context  of  the  permit 
application. 

2.  One  commenter  argued  for  requir- 
ing the  permittee  to  post  a  substantial 
bond  to  cover  damage  for  faulty  con- 
struction of  a  relocated  public  road. 
This  recommended  language  was  not 
adopted  because  the  bond  will  cover 
the  road  under  Subchapter  J.  if  the 
road  is  in  the  permit  area  and  if  it  is 
outside  the  permit  area,  the  necessary 
assiu'ances  are  t>e8t  structured  for  the 
individual  situation  by  cooperation  be- 
tween the  regulatory  authority  and 
the  agency  responsible  for  roads. 
Bonds  are  not  prohibited  by  these 
riiles,  but  are  simply  not  required  In 
every  case. 

3.  Several  commenters  suggested 
that  the  words  ••government  main- 
tained" replace  the  word  "public"  in 
Section  784.18.  These  suggestions  were 
rejected  by  OSM  in  favor  of  the  lan- 
guage of  the  Act.  Section  522(eK4). 
which  specifically  provides  for  protect- 
ing the  "interest  of  the  public"  in  rela- 
tion to  relocation  or  use  of  "any  public 
road".  As  defined  In  these  rules,  a 
"public  road"  is  any  right-of-way  used 
for   public    passage,   no   matter   who 


maintains  it.  in  addition  to  traditional 
concepts  of  government-owned  or  gov- 
ernment-maintained thoroughfares. 
Adoption  of  the  narrower  concept  of 
"government  maintained"  would 
reduce  the  protection  afforded  the 
public-transportation  network,  and 
might  lead  to  abuse  If  a  locality  simply 
were  to  allow  an  operator  to  agree  to 
maintain  a  road  the  operator  wanted 
to  mine  near.  This  would  subvert  the 
intention  of  Section  522(eK4)  of  the 
Act. 

9  7M.19     Underground  development  waste. 

The  authority  for  the  this  Section  is 
SecUons  102,  201.  501,  503.  507,  508. 
510  and  516  of  the  Act.  This  Section 
establishes  the  permit  requirements 
for  the  surface  disposal  of  mine  wastes 
In  areas  other  than  underground 
workings  In  accordance  with  Section 
516(bH4)  of  the  Act. 

C^nmienters  suggested  deletion  of 
the  cross-reference  to  Sections  817.121 
through  817.126  because  those  Sec- 
tions set  forth  the  performance  stand- 
ards for  subsidence  control  and  do  not 
relate  to  the  surface  disposal  of  under- 
ground development  waste.  The  Office 
concurred  with  the  comments  and  de- 
leted these  cross-references. 

Cross-references  to  30  CFR  817.71- 
817.74  was  added  to  enable  correlation 
between  the  permit  requirements  and 
the  performance  standards  for  the 
proper  disposal  of  excess  spoil  and.  In 
this  case,  disposal  of  underground  de- 
velopment rock. 

One  commenter  suggested  that  addi- 
tional clarification  was  necessary  to 
insure  that  readers  would  understand 
this  Section  only  Includes  the  surface 
disposal  of  waste.  The  Office  has  pro- 
vided additional  language  to  Insure 
the  stability  of  the  deposited  waste  in 
accordance  with  Section  515(bX4)  of 
the  Act  by  referencing  to  30  CFR 
780.35.  This  cross-reference  should 
eliminate  any  confusion. 

S  784.20    Subsidence  control  plan. 

Authority  for  this  Section  is  found 
In  Sections  102.  201(c).  501(b).  503(a). 
405.  507(b).  508(a),  510(b).  515(b).  and 
516  of  the  Act. 

Section  784.20  sets  out  minimum  re- 
quirements for  subsidence  control 
plans  in  permit  applications  for  under- 
ground mining  activities. 

This  Section  appeared  as  Section 
784.19  In  the  proposed  rules  of  Sep- 
tember 18.  1978. 

The  subsidence  control  plan  must 
show  that  the  operation  will  be  con- 
ducted in  compliance  »ith  the  requlre- 
menU  of  Sections  817.121,  817.122, 
817.124.  and  817.126  of  Subchapter  K. 
The  application  must  contain  an  anal- 
ysis of  whether  or  not  there  are  strtio- 
tures  or  renewable  resource  lands 
which  would  be  damaged  if  subsi- 
dence, planned  or  unplanned,  should 


occur.  If  there  are  such  structures  or 
lands,  then  the  application  must  also 
contain: 

(a)  A  description  of  the  mining 
method;  (b)  A  description  of  measures 
taken  to  prevent  subsidence  causing 
material  damage;  (c)  A  description  of 
measures  taken  to  mitigate  damage; 
and  (d)  A  description  of  measvu'es 
taken  to  determine  material  damage. 
Including  monitoring  proposed. 

The  goals  of  Section  784.20  are  to 
prevent  material  damage  to  the  land 
surface  (Section  516(b)  of  the  Act); 
prevent  damage  to  other  features  pro- 
tected by  the  Act;  insure  that  opera- 
tors adopt  the  most  technologically 
and  economically  feasible  measures  to 
control  subsidence  (Sections  102; 
501(b);  516(bKl)  of  the  Act);  and  miti- 
gate the  adverse  effects  of  subsidence. 
If  it  occurs.  To  fully  understand  this 
Section,  the  reader  should  review  the 
definition  of  "renewable  resounje 
lands"  In  Section  701.5  and  the  subsi- 
dence performance  standards  in  Sec- 
tions 817.121-817.126.  together  with 
their  preamble  discussions.  Pull  biblio- 
graphic information  for  technical  lit- 
erature used  in  the  preparation  of  this 
Section  is  found  in  the  preamble  dls- 
ciisslon  for  817.121-817.126 

Section  784.20  explains  the  require- 
ments necessary  to  determine  If  a  sub- 
sidence control  plan  is  required.  A  pre- 
mining  survey  is  described  which  will 
identify  whether  there  are  any  struc- 
tures or  renewable  resource  lands  in 
the  permit  area,  and  If  they  could 
suffer  material  damage  from  subsi- 
dence. If  such  structures  or  renewable 
resource  lands  are  not  present,  the  op- 
erator need  not  submit  a  subsidence 
control  plan.  On  the  other  hand,  if 
structures  or  renewable  resource  lands 
exist  which  could  suffer  material 
damage,  a  subsidence  control  plan  is 
required  under  Section  784.20(a)-(d). 
OSM  believes  this  will  Justifiably 
reduce  the  burden  on  the  operator  in 
those  liutances  where  material 
damage  will  not  occur  or  where  struc- 
tures or  renewable  resource  lands  do 
not  exist,  while  still  providing  ade- 
quate information  to  assure  compli- 
ance with  Section  817.124 

In  writing  these  regulations,  OSM 
considered  numerous  suggested  alter- 
natives. 

A  suggestion  was  made  to  define 
"material  damage."  OSM  believes  that 
it  is  not  necessary  to  define  the  term 
"material  damage"  In  reference  to  sub- 
sidence. Instead,  it  is  left  to  each  regu- 
latory authority  or  regulatory  pro- 
gram to  define  and  use  the  term  in  a 
manner  appropriate  for  subsidence 
problems  in  Its  Jurisdiction. 

Some  commenters  suggested  that 
the  term  "mining  plan"  be  substituted 
for  "subsidence  control  plan."  This 
suggestion  was  rejected  because  the 
term  "mining  plan"  does  not  properly 


describe  the  measures  required  to  pre- 
vent subsidence  causing  material 
damage.  Some  such  measures  may  in- 
clude additional  support  to  surface 
structures,  actions  wholly  independent 
of  coal  recovery  and  reclamation  activ- 
ities. 

Several  commenters  noted  that  no 
currently  recogiiized  standards  exist 
for  subsidence  control  plans.  The  term 
"standards"  does  not  mean  strict,  well- 
defined  and  universally  accepted  re- 
quirements, such  as  buUding  or  fire 
codes.  It  was  only  intended  as  broad 
general  requirements  to  ensure  high 
quality  design  which  will  prevent  ma- 
terial damage  as  required  by  Section 
516(bKl)  of  the  Act.  Adequate  stand- 
ards presently  exist  for  aU  of  the  ele- 
ments which  make  up  the  subsidence 
control  plan. 

As  proposed  on  September  18,  1978, 
this  Section  would  have  required  a 
plan  prepared  by  a  "certified  regis- 
tered professional  mining  engineer." 
Several  commenters  noted  that  certifi- 
cation for  professional  engineers 
varies  from  State  to  State.  In  the  final 
rules,  OSM  has  taken  the  position  not 
to  restrict  the  design  of  subsidence 
control  plans  to  narrow  specialty 
fields,  but  to  allow  the  operator  to 
select  appropriately  qualified  person- 
nel to  complete  these  plans.  Conse- 
quently, Section  784.20(a)  has  been  re- 
written to  reflect  this  position. 

Several  commenters  have  proposed 
that  "planned  subsidence"  be  excepted 
from  the  requirements  of  a  subsidence 
control  plan.  This  proposal  has  not 
been  adopted.  Planned  subsidence  is 
produced  by  longwall  mining  and  by 
second  mining  (l.e.,  pulling  pillars)  if 
pillars  are  completely  extracted.  In 
longwall  mining,  subsidence  is  almost 
complete  by  the  time  mining  is  fin- 
ished. Generally,  structures  may  be 
erected  over  most  of  the  longwall 
panel  within  a  short  period  after 
mining  without  fear  of  sudden  and  un- 
expected subsidence.  In  (»ntrast,  sub- 
sidence has  unexpectedly  occurred 
long  periods  after  room  and  pillar 
mining  (Myers  A.  R..  pp.  V-11.  VII-2. 
VII-5.  1975,  GAI  Consultants.  1977). 
However,  longwall  and  second  mining 
cause  extensive  subsidence  ground 
movement  due  to  the  (xxnirrance  of 
caving  behind  the  face.  Extensive 
damage  to  structures  from  longwall 
mining  was  seen  in  Europe  and  is  de- 
scribed in  mining  literature  (National 
Coal  Board,  Sub8iden(»  Engineers 
Handbook,  p.  102.  1975,  Vol.  1.  p.  22, 
Vol.  2.  p.  2,  1973).  "Planned  Subsi- 
dence" can  be  as  damaging  to  existing 
structxires  and  resources  as  unexpect- 
ed subsidence. 

The  regulatory  authority  must  know 
what  measures  will  be  taken  to  miti- 
gate the  adverse  effects  of  subsidence, 
should  there  be  any.  In  addition,  parts 
of  Section  516  of  the  Act  other  than 


Section  516(b)(1)  apply  to  longwall 
and  second  mining  independently. 
Thus,  in  longwall  mining,  offslte  areas 
must  be  protected  (Section  516(bK7) 
of  the  Act),  disturbance  to  hydrologic 
balance  minimized  (Section  516(bK9) 
of  the  Act),  disturbance  of  wildlife 
minimized  (Section  516(bKll)  of  the 
Act),  and  Inhabitants  of  urbanized 
areas  protected  from  Imminent  danger 
(516(c)  of  the  Act).  To  fulfill  the  re- 
quirements of  the  Act  and  assure  the 
lights  of  surface  landowners  (Section 
102(b)  of  the  Act),  the  regulatory  au- 
thority must  limit  and  control  the 
damage  caused  by  longwall  mining, 
and  a  subsidence  control  plan  is  re- 
quired. While  OSM  expects  that  most 
planned  and  controlled  subsidence 
will,  by  definition,  not  involve  meas- 
ures of  the  type  listed  In  Section  ' 
784.2(KbK2),  such  measiires  may  be 
necessary  In  some  areas  of  the  mine. 
In  accordance  with  the  explicit  man- 
date of  Section  516(bKl)  of  the  Act,  a 
difference  must  be  drawn,  in  the  case 
of  true  planned  and  controlled  subsi- 
dence, between  measures  to  prevent 
material  damage  and  plans  to  mitigate 
the  effects  of  such  damage. 

Section  784.20.  as  it  appeared  in  the 
proposed  regulations,   has  been  sub- 
stantially modified  based  both  on  the     - 
public  comments  received  and  on  OSM 
review.  -" 

This  Section  as  it  i^pears  In  the 
final  regulations  focuses  on  measures 
to  be  taken  to  prevent  subsidence  from 
causing  material  damage.  This  may  be 
accomplished  in  any  combination  of 
planned  subsidence  measures  to  be 
taken  within  the  mine,  or  measures  to 
be  conducted  on  the  surface.  Within 
each  of  these  categories  specific  meas- 
ures of  prevention  are  provided  as  ex- 
amples and  are  not  to  be  construed  as 
either  requirements  or  as  limiting  the 
operator  from  employing  other  tech- 
nologically feasible  measures.  These 
measures  are  identified  for  the  benefit 
of  the  operator  and  as  a  means  for  ^ 
OSM  to  better  explain  specific  preven- 
tion measures  which  may  be  em- 
ployed. OSM  believes  that  the  modi- 
fied regulations  provide  the  operator 
with  significantly  greater  flexibility  in 
preventing  subsidence  damage  result- 
ing from  mining. 

A  requirement  to  provide  data  on  ar- 
tificial supports  and  the  bearing 
strength  of  coal  pillars  was  in  the  pro- 
posed rules,  but  has  been  deleted  In 
the  final  version.  Artificial  supports 
may  In  some  Instances  reduce  subsi- 
dence up  to  50  percent  (Stowing  of 
Material.  Brauner,  1970,  p.  33).  Howev- 
er, other  than  backfilling  after  mining 
(used  by  U.S.  Bureau  of  Mines),  stow- 
ing Is  not  practiced  In  the  U.S.  and 
rarely  In  Europe  (USBM  #10,  1976a, 
pp.  8-22)  because  of  the  expense  In- 
volved. Requiring  the  bearing  strength 
to  be  calculated  without  also  calculat- 
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ing  the  loads  to  be  placed  on  the  pil- 
lars adds  no  protection  against  subsi- 
dence and  would  put  an  unnecessary 
burden  on  the  operator. 

A  comment  was  received  suggesting 
the  deletion  of  proposed  Section 
784.19(c)(5).  which  would  have  auto> 
maticaJIy  required  backfilling.  Since 
backfilling  is  an  established  anti-subsi- 
dence measure  which  should  be  en- 
couraged (U6BM  1976a.  pp.  8-22; 
Brauner  1973.  p.  33;  Cochran  1971,  p. 
15;  £)oyle  1976.  p.  312;  Candeub  et  al.. 
1973.  p.  4.)  OSM  has  chosen  to  retain 
"backfilling"  as  an  alternative  method 
of  reducing  the  likelihood  of  subsi- 
dence damage.  However.  OSM  does 
not  believe  that  backfilling  is  the  most 
economically  and  technologically  fea- 
sible method  in  all  cases,  and  accord- 
ingly will  not  require  it. 

Section  784.19(c)  of  the  proposed 
regulations  has  been  deleted  because 
the  kinds  of  subsurface  geological  and 
other  data  it  would  have  required 
would  have  duplicated  information  re- 
quired in  Section  783.14.  OSM  antici- 
pates that  any  additional  information 
necessary  will  be  submitted  in  re- 
sponse to  Section  784.20(b). 

The  emphasis  of  Section  784.20(c)  as 
it  appears  in  the  final  rules  is  on  miti- 
gation measures  to  reduce  the  effects 
and  extent  of  material  damage  result- 
ing from  subsidence.  The  mitigation 
mea-sures  a  mine  operator  may  choose 
to  employ  consist  of  any  one  or  a  com- 
bination of:  (1)  Restoration  measures; 
(2)  replacement  measures;  (3)  operator 
purchase  of  features;  or  (4)  operator 
purchase  of  insurance  payable  to  the 
surface  owner.  Any  one  or  combina- 
tion of  these  will  ensure  that  the  oper- 
ator is  incompliance  with  816.124,  and 
OSM  feels  that  the  expanded  scope  of 
prevention  and  mitigation  measures 
provides  flexibility  for  the  operator. 

Some  commenters  suggested  that 
mitigating  measures  to  repair  subsi- 
dence damage  be  included  in  the  subsi- 
dence control  plan.  OSM  felt  that  the 
inclusion  of  mitigation  measures 
among  those  required  to  prevent  mate- 
rial dafnage  would  provide  appropriate 
protection  to  land  owners  and  re- 
sources. Therefore,  mitigating  meas- 
ures planned  by  the  operator  must 
now  be  de.scribed  in  the  subsidence 
control  plan. 

A  requirement  for  the  operator  to 
assume  financial  responsibility  for 
subsidence  damage  was  suggested.  In- 
surance policies  provided  by  the  opera- 
tor, such  as  required  in  Section  507(f) 
of  the  Act  and  constituting  an  alterna- 
tive under  Section  817.124  of  the  regu- 
lations, must  be  described  in  the  subsi- 
dence plan,  when  they  are  used.  (See 
the  preamble  discussion  for  Section 
817.124  for  a  full  discussion  of  the  op- 
erator's financial  responsibility). 

Section  784.20(d)  has  been  extensive- 
ly modified  from  the  proposed  regula- 


lUlES  AND  ftEOULATIONS 

tions  version.  Instead  of  requiring  a 
subsidence  monitoring  plan  for  each 
permit,  the  regulations  now  require  a 
description  of  measures  to  be  taken  to 
determine  the  degree  of  material 
damage  in  those  instances  where 
structures  and/or  renewable  resource 
lands  exist  and  may  suffer  material 
damage  from  subsidence.  These  meas- 
ures Include,  but  are  not  limited  to, 
presubsidence  surveys  and  monitoring. 

Several  commenters  suggested  that 
the  monitoring  requirements  of  pro- 
posed Section  784.19  should  be  deleted 
because  a  universal  requirement  to  in- 
stall monuments  would  have  adverse 
Impacts  on  mining  costs  and  the  envi- 
ronment. It  was  also  suggested  that 
monitoring  should  not  be  required 
where  no  danger  of  material  damage 
existed,  such  as  in  mountainous,  unim- 
proved and  uninhabited  areas  in  some 
of  the  western  States.  OSM  has  seen 
no  studies  or  other  evidence  that  there 
are  objective  conditions  which  would 
assure  in  every  case  that  no  subsidence 
could  occur.  Accordingly,  no  regula- 
tion has  been  presented  to  exempt  any 
mines  from  this  Section  entirely.  How- 
ever, if  a  preraining  survey  of  the 
permit  area  shows  no  structures  or  re- 
sources which  would  be  danxaged  if 
subsidence  were  to  occur,  then  further 
requirements  of  the  subsidence  con- 
trol plan,  including  monitoring,  are  de- 
leted. If.  on  the  other  hand,  damage  to 
the  structures  or  resources  would 
result  from  subsidence,  monitoring  or 
other  requirements  are  to  be  adopted 
for  their  protection,  as  appropriate. 
The  regulations  were  rewritten  to 
allow  for  the  adaptation  of  monitoring 
requirements  to  each  individual 
mining  situation  and  to  eliminate  un- 
necessary monitoring. 

A  suggestion  to  adopt  monitoring 
techniques  recommended  by  a  USBM 
(Panek.  p.  321.  1970)  was  rejected  be- 
cause many  of  the  recommended  tech- 
niques are  used  only  for  research,  not 
commercial  mining,  and  because  OSM 
does  not  wish  to  be  so  narrow  as  to  re- 
strict the  operator  from  using  the 
latest  technological  advances  in  subsi- 
dence monitoring. 

A  commenter  suggested  that  the 
Office  require  the  operator  to  send  all 
subsidence  data  to  the  UJS.  Bureau  of 
Mines.  Subsidence  monitoring  require- 
ments have  been  deleted,  except 
where  the  survey  shows  structures  or 
renewable  resource  lands  exist,  and 
that  subsidence  could  cause  material 
damage  or  diminution  of  value  or  fore- 
seeable use  of  the  land,  or  if  the  regu- 
latory authority  determines  that  such 
damage  or  diminution  could  occur. 
Also.  USBM  has  not  indicated  to  OSM 
that  it  is  prepared  to  receive  and  ana 
lyze.  data,  much  of  which  would  be  of 
questionable  use  for  research  pur- 
poses. OSM  does  not  want  to  Impose 
any    unnecessary    reporting    require- 


ments on  operators,  and  accordlncly 
has  not  adopted  this  suggestion. 

One  commenter  suggested  that  pro- 
prietary information  in  permit  appli- 
cations should  not  be  made  available 
for  public  inspection.  No  change  in  the 
proposed  niles  was  made  in  response 
to  this  comment.  Section  786.15  of 
these  rules  protects  the  confidentiality 
of  trade  secrets  or  privileged  financial 
information  contained  in  permit  appli- 
cations in  accordance  with  the  require- 
ments of  the  Act. 

One  commenter  suggested  that  OSM 
develop  guidance  on  subsidence  con- 
trol technology  and  procedures.  OSM 
feels  that  extensive  literature  is  avail- 
able on  subsidence  as  demonstrated  in 
the  preamble  discussion  of  Section 
817.121-817.126.  In  addition,  the 
Office  does  not  want  to  imply  limita- 
tion on  the  use  of  new  state-of-the-art 
technology  as  it  is  developed.  While 
OSM  may  conduct  or  sponsor  research 
in  this  area  in  the  future,  no  guidance 
has  been  included  in  these  regulations 
at  this  stage. 

9  784.21     Fiiih  and  wildlife  plan*. 

This  Section  of  regulations  is  essen- 
tially the  same  as  Section  780.16.  All 
authorities,  descriptions  of  punxwe. 
requirements,  comments,  recommen- 
dations, and  rationale  discussed  in  the 
preamble  for  Section  780.16  are  appli- 
cable to  Section  784.21  ispd  8J*  incor- 
porated herein  by  reference.  In  addi- 
tion to  authorities  listed  for  Section 
780.16,  Section  516  of  the  Act  Is  also 
authority  for  Section  784.21. 

The  only  difference  between  Sec- 
tions 780.16  and  784.21  Is  In  require- 
ments for  the  minimum  area  to  be  cov- 
ered by  a  fish  and  wildlife  plan.  In 
order  to  account  for  the  distinct  dif- 
ference between  surface  and  under- 
ground mining.  Section  784.21  does 
not  require  a  fish  and  wildlife  plan  to 
cover  the  entire  mine  plan  area  unless 
fish,  wildlife,  or  related  environmental 
values  may  reasonably  be  expected  to 
be  affected  over  the  entire  area.  This 
recognizes  the  fact  that  much  of  the 
surface  area  of  an  underground  mine 
plan  area  will  not  ordinarily  be  dis- 
turbed and.  hence.  Impacts  on  fish  and 
wildlife  may  be  minimal.  This  require- 
ment differs  from  Section  780.16 
which  requires  a  plan  to  cover  all  of 
the  proposed  mine  plan  area  as  a  mini- 
mum. 

(1).  Commenters  questioned  appro- 
priateness of  requirements  pertaining 
to  enhancement  of  fish,  wildlife  and 
related  environmental  values  In  Sec- 
tion 784.21(a)  (1)  and  (2). 

The  Office  has  determined  that  re- 
quirements for  enhancement  of  fish, 
wildlife  and  related  environmental 
values  where  practicable  in  Section 
784.21(a)(1)  and  requirements  of  Sec- 
tion 784.21(a)(2),  placing  the  burden 
on  the  applicant  to  establish  If  en- 


hancement is  not  practicable.  Is  in  ac- 
cordance with  Sections  510(a). 
515(bK24).  and  Sections  516(b)  (10) 
and  (11)  of  the  Act.  The  Office's  ra- 
tionale for  this  determination  is  as 
stated  in  the  preamble  for  Section 
780.16. 

2.  Three  issues  were  raised  by  com- 
ments on  Section  784.21  which  were 
not  addressed  in  the  preamble  for  Sec- 
tion 780.16.  Commenters  recommend- 
ed the  use  of  best  technology  current- 
ly available  be  required  only  when 
practicaL 

The  commenters'  rationale  for  this 
reconmiendatlon  Is  that  small  surface 
areas  are  disturbed  in  underground 
mining  and  the  requirements  of  Sec- 
tion 784.11-784.15  are  sufficient  to 
assure  the  general  habitat  will  be  re- 
tained both  during  and  after  mining. 

Plans  prepared  pursuant  to  Sections 
784.11-784.15  are  not  specifically  de- 
signed for  protecticMi  of  fish  and  wild- 
life; therefore,  such  plans  in  them- 
selves are  insiifficlent  In  the  absence 
of  a  fish  and  wildlife  plan  prepared 
under  Section  784.21  to  meet  the  re- 
quirements of  Sections  516(bKl), 
516(bK10)  and  515(bK24)  of  the  Act, 
Section  817.97  of  the  regulations,  and 
the  Endangered  Species  Act. 

A  number  of  commenters  su^ested 
exemptions  from  regulatory  require- 
ments if  the  area  affected  Is  small. 
The  Office  has  determined  that  size  of 
area  affected  does  not  necessarily 
equate  to  the  degree  of  effects  on  wild- 
life. For  deUlled  discussion  pertalnhig 
to  exemptions  of  small  areas  of  dis- 
turbance, refer  to  the  Preamble  for 
Section  780.16  and  Section  779.21. 

Section  516(bXll)  of  the  Act  re- 
quires the  use  of  best  technology  cur- 
rently available.  The  Office  believes 
that  the  wording  of  Section  784.21  is 
In  accordance  with  the  Intent  of  the 
Act.  and  has  retained  requirements  for 
the  applicant  to  state  how  best  tech- 
nology currently  available  will  be 
used.  However,  Section  783.20  provides 
for  studies  In  consultation  with  var- 
ious agencies  having  expertise  in  fish, 
wildlife  and  habitat  management  and 
protection.  From  these  studies,  the 
best  technology  ciirrently  available 
will  be  determined  on  a  case-by-case 
Jiasis  for  each  mine  area  thus  fostering 
the  most  practical  technology  for  each 
sltuaUon.  Section  786.17(a)(2)  requires 
similar  consultation  for  review  of 
plans. 

(3)  Other  comments  addressed  the 
question  of  what  land  area  should  be 
covered  by  a  fish  and  wildlife  plan. 
Comments  re<»mmended  the  phrase 
"areas  to  be  affected"  used  in  the  pro- 
posed rules  should  be  changed  to  "sur- 
face or  access  facilities."  The  com- 
menters assert  underground  mines  do 
not  disturb  the  entire  surface  of  the 
mine  plan  area,  and  further  assert 
such  mines  disturb  only  those  areas 
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which  are  used  for  access  and  in  which 
surface  facilities  are  locate<L  pther 
commenters  recommended  the  phrase 
"areas  to  be  affected"  used  In  the  pro- 
posed rules  be  replaced  by  the  phrase 
"that  area  that  would  affect  fish  and 
wildlife." 

The  Office  agrees,  in  part,  with  the 
rationale  of  the  commenters  and  has 
included  provisions  in  final  Section 
784.21  so  that  less  than  the  entire 
mine  plan  area  is  covered  by  a  fish  and 
wildlife  plan,  when  adverse  effects  are 
not  such  as  to  warrant  a  plan  for  the 
entire  area.  Section  784.21  requires  the 
fish  and  wildlife  plan  to  cover  only  the 
portion  of  the  mine  plan  area  and  ad- 
jacent areas  in  wtiich  adverse  effects 
on  fish,  wildlife  and  related  environ- 
mental values  may  reastmably  be  ex- 
pected to  occur.  The  discussion  in  the 
preamble  for  Section  783.20  of  the  reg- 
ulation elaborates  as  to  why  this  may 
be  broader  than  just  the  area  of  sur- 
face f  adUties. 

S  784.22     Diversiofu. 

Authority,  basis  and  purpose  for  this 
Section  are  the  same  as  for  Section 
780.29,  and,  in  addition  Section  516  of 
the  Act.  A  few  comments  were  re- 
ceived on  this  Section  suggesting  that 
it  be  restricted  in  scope  to  only  surface 
operations  and  facilities  of  under- 
groimd  mining  activities.  These  com- 
ments were  rejected  as  unnecessary, 
because  Section  784.21  only  requires 
plans  for  diversions  subject  to  Sections 
817.43-817.44.  Those  Sections  concern 
only  water  diversions  resulting  from 
disturbances  of  surface  lands. 

i  784.23     Mapa  and  plana. 

Authority  for  this  Section  is  found 
in  Sections  102,  201(h).  501(b).  503,  504. 
507  (b)  and  (g),  508(a).  515,  and  516  of 
the  Act.  In  addition  to  the  narrative 
plans  required  by  other  Sections,  this 
Section  of  Part  784  (presented  to  the 
proposed  regulations  as  Section 
784.22)  requires  that  each  application 
Include  described  maps,  plans  and 
cross  Sections.  Some  of  these  materi- 
als must  be  prepared  by  specified  pro- 
fessionals as  required  by  Sections  507. 
515  and  516  of  the  Act.  Accurate  maps, 
plans  and  cross  Sections  are  needed  by 
the  regulatory  authority  to  determine 
whether  the  applicant  can  meet  the 
performan(«  standards  of  Part  817. 
The  Office  has  made  several  editorial 
and  organizational  changes  In  this 
Section  to  make  it  consistent  with 
other  closely  related  Sections  and  to 
clarify  Its  provisions.  The  Introduction 
has  been  reduced  to  a  single  sentence 
prefacing  the  three  paragraphs  of  this 
Section.  Reference  to  map  scales  In 
this  Section  has  been  moved  to  Sec- 
tion 771.23(e)  and  comments  received 
■  on  that  subject  are  discussed  In  the 
preamble  to  that  Section. 
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Section  784.23(bK3)  relating  to  areas 
for  which  a  bond  or  other  perform- 
ance guarantee  will  be  given  has  been 
added  to  this  Section  and  to  the  com- 
panion Section  for  surface  mining  op- 
eration (Section  780.14)  This  Informa- 
tion is  necessary  in  order  for  the  regu- 
latory authority  to  Identify  the  Initial 
and  successive  Incremental  areas 
within  the  permit  area  In  cases  where 
an  applicant  elects  to  "increment"  the 
amount  of  the  performance  bond. 

Section  784.23(a)  requires  map  Infor- 
mation on  the  underground  mining  ac- 
tivities to  be  conducted,  and  on  the 
lands,  facilities  and  features  which 
will  be  affected  or  changed  by  the  pro- 
posed operation.  This  information  wUl 
give  the  regulatory  authority  an  over- 
view of  the  entire  operation  which  wiH 
supplement  the  information  on  plans 
for  the  proposed  permit  area  required 
under  Section  784.23(b).  Information 
of  this  nature  on  the  proposed  mine 
plan  and  adjacent  areas  is  necessary  In 
order  to  assess  the  cumulative  Impacts 
of  the  entire  mining  operation. 

Section  784.23(b)  requires  identifica- 
tion of  structures,  facilities  and  areas 
which  will  be  used  or  affected  by  the 
mining  operation.  This  Information  is 
required  for  the  proposed  permit  area 
with  the  following  exceptions:  As  re- 
quired by  Section  508(aXl)  of  the  Act, 
Identification  of  the  land  area  to  be  af- 
fected by  the  proposed  operation  must 
be  made  with  respect  to  the  proposed 
mine  plan  area.  In  addition.  Section 
784.23(bXll)  requires  profiles  of  the 
anticipated  final  surface  conf igiuntiao 
to  be  achieved  for  the  affected  areas. 
As  defined  in  these  regulations,  the  af- 
fected areas  will  always  be  within  or 
the  same  as  the  permit  area  (see  Sec». 
tlon  701.5).  The  scope  of  information 
Is  potentially  less  for  Section 
784.^3(bKll)  since  the  area  dteturbed 
or  utilized  in  an  underground  mining 
operation  may  be  less  than  that  re- 
quired for  surface  mining  operation. 

Section  784.23(c)  did  not  appear  in 
the  proposed  Section  784.22.  but  was 
Included  in  the  proposed  Section 
780.14,  this  Sections  counteipart  for 
surface  mining  operations.  Section 
784.23(c)  requires  that  maps  identify- 
ing certain  areas  and  facilities  be  pre- 
pared by  or  under  the  direction  of  and 
certified  by  a  qualified  professional 
engineer  or  professional  geologist, 
with  assistance  from  experts  in  related 
fields.  However,  Section  784.23(c)  fur- 
ther provides  that  plans  for  sedimen- 
tation ponds  be  prepared  only  by 
qualified  registered  engineers,  and 
that  plans  for  spoil  disposal  and  un- 
derground development  waste  faxHU- 
tles  be  prepared  only  by  qualified  reg- 
istered professional  engineers.  These 
requirements  are  in  accordance  with 
Sections  515  and  518  of  the  Act.  The 
purpose  of  Section  784.23(c)  is  to 
insure  high  quality  planning,  design 
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and  doctimentation  of  the  plans  re- 
quired in  the  application. 

Several  conimenters  raised  issues  re- 
lated to  specific  parts  of  Section  784.23 
which  were  also  raised  In  connection 
with  Section  780.14.  These  Issues  were 
discussed  and  resolved  in  the  preamble 
to  Section  780.14  and  revised  lansxia«:e 
has  been  incorporated  in  Section 
784.23  where  changes  were  also  made 
in  Section  780.14.  These  Issues  include: 
( 1 )  deletion  of  design  and  construction 
specification  in  Sections  780.14(bKll) 
and  784.23(bKl0):  and  (2)  addition  of 
professional  engineers  In  Sections 
780.14(c)  and  784.23(c). 

A  few  commenters  suggested  that 
Section  784.23(a)  be  limited  to  lands  to 
be  affected  throughout  the  duration 
of  the  underground  mining  permit. 
This  comment  was  rejected  and  no 
change  was  made  since  Section 
508<aKl)  of  the  Act  requires  identifi- 
cation of  lands  to  be  affected  over  the 
entire  life  of  the  proposed  operation. 

Some  commenters  suggested  that 
the  requirement  in  Section 
784.23(bK5)  for  IdentiflcaUon  of  top- 
soil  and  overburden  storage  areas  be 
deleted.  While  topsoll  and  spoil  stor- 
age and  disposal  requirements  may  be 
substantially  less  for  underground 
mines  than  for  surface  mines,  they 
will  nevertheless  be  necessary  and 
should  therefore  be  shown  on  maps. 
No  change  was  made  to  the  regiila- 
tlons  in  response  to  these  comments. 

Some  commenters  suggested  delet- 
ing Section  784.23(bH12)  which  would 
require  location  and  monitoring  points 
for  water  quality,  fish  and  wildlife  and 
subsidence  monitoring.  These  com- 
ments suggested  that  this  Information 
Is  difficult  to  acquire  for  underground 
mines.  In  response  to  this  comment, 
the  Office  has  deleted  fish  and  wildlife 
monitoring  points.  However,  water 
quality  and  subsidence  monitoring 
points  (where  applicable)  located  on 
maps  are  critical  for  compliance  with 
Sections  817.41-.57  and  817.121-126  of 
the  performance  standards.  These  re- 
quirements have  been  retained. 

S  784.24    TrMsportaUon  facUiUc*. 

The  authority,  basis,  and  purpose  of 
this  Section  are  the  same  as  for  Sec- 
tion 780.37  and  are  described  in  the 
Preamble  discussion  of  that  Section. 
In  addition  to  Sections  of  the  Act  cited 
as  authority  In  the  Preamble  for  Sec- 
tion 780.37.  this  Section  is  also  author- 
ized by  Section  516  of  the  Act.  On  Sep- 
tember 18,  1978.  this  Section  was  pro- 
posed as  Section  784.23. 

This  Section  would  ensure  that  sur- 
face transportation  facilities  within 
the  mine  plan  area  for  underground 
mines  are  constructed,  reconstructed, 
used,  and  maintained  In  a  manner 
which  complies  with  Sections  817.150- 
817.180. 


RULES  AND  UOULATIONS 

Modifications  have  been  made  in  the 
Section  numbers  of  referenced  per- 
formance regulations  in  paragraphs 
784.24  (b).  (c),  and  (d),  to  conform 
with  Section  number  changes  in  the 
fliud  regulations. 

Paragraph  (a)  Identifies  specific 
transportation  structures  for  which 
detailed  descriptions  are  required. 
OSM  feels  that  these  details  are  neces- 
sary for  the  regulatory  authority  and 
the  public  to  adequately  evaluate  and 
enforce  the  permit  in  accordance  with 
applicable  performance  regulations. 

Paragraph  (b)  requires  that  a  geo- 
technlcal  analysis  t>e  submitted  where 
there  Is  a  request  for  alternative  speci- 
fications or  for  steep  cut  slopes.  This 
analysis  will  provide  the  regiilatory 
authority  Information  necessary  to 
evaluate  the  request  and  to  ensure 
protection  of  the  public  Interests  con- 
cerning environmental  performance 
standards. 

The  phrase  "...  for  alternative 
specifications.  ..."  has  been  added  to 
paragraph  (b)  in  conformance  with 
changes  implemented  In  Sections 
817.150(d),  817.152(c),  817.160(d)  and 
817.162(c)  in  order  not  to  restrict  the 
operator  unduly  In  the  design  and  con- 
struction of  transportation  facilities. 
OSM  feels  that  while  allowing  the  op- 
erator more  flexibility,  the  interests  of 
the  public  have  been  maintained  by 
requiring  regulatory  authority  approv- 
al for  alternative  specifications. 

Paragraph  (c)  requires  a  description 
of  measures  to  be  taken  relative  to 
modification  of  natural  dralnageways. 
These  descriptions  are  necessary  to 
ensure  that  Sections  516(b)  (9),  (10). 
and  (11)  of  the  Act  and  Sections 
817.153.  817.163.  817.173  of  the  final 
regulations  are  complied  with  by  the 
operator.  These  Sections  require  that 
natural  dralnageways  not  be  altered  or 
relocated  without  approval  of  the  reg- 
ulatory authority. 

Paragraph  (d)  requires  that  alterna- 
tive measvu-es.  which  the  operator  in- 
tends on  using,  other  than  rock  head 
walls,  be  approved  by  the  regulatory 
authority.  OSM  feels  that  this  Is  nec- 
essary In  order  for  the  operator  to 
comply  with  Sections  817.153,  817.163, 
and  817.173  of  the  final  regulations. 

Paragraph  (e)  deals  with  the  re- 
quirement for  the  description  of  trans- 
portation facilities  in  the  entire  mine 
plan  area.  The  reasons  for  this  re- 
quirement and  a  discussion  of  the  rea- 
sons are  given  in  Section  780.37  of  the 
Preamble,  and  the  reader  Is  referred 
to  that  Section. 

Many  of  the  conunents  received  re- 
garding this  Section  on  underground 
mining  permit  applications  were  simi- 
lar or  Identical  to  statements  submit- 
ted for  surface  mining  permit  applica- 
tions (Section  780.37).  The  reader  is 
referred  to  the  Preamble  discussion  of 
Section  780.37  for  OSM's  disposition 


of  the  issues  raised  which  is  the  same 
for  this  Section. 

Several  comments  were  received  sug- 
gesting that  proposed  Sections  784.23 
(b).  (c).  (d).  and  (e)  be  deleted.  Pro- 
posed Section  784.23(e).  relating  to 
special  requirements  for  embankments 
over  15  feet  in  height,  was  deleted  for 
the  reasons  stated  in  the  Preamble  dis- 
cussion of  Section  780.37.  OSM  has  de- 
termined that  Sections  (b).  (c).  and  (d) 
are  necessary  In  order  for  the  regula- 
tory authority  to  evaluate  the  pro- 
posed facility  and  to  enforce  the  per- 
formance standards  through  the 
permit. 

Several  comments  recommended  re- 
quiring a  narrative  description  for 
each  facility.  OSM  has  determined 
that  specifications  for  a  transporta- 
tion facility  are  required  in  order  to 
assess  individual  and/or  cumulative 
impacts  on  the  environment.  Since  the 
Act  requires  that  disturbances  to  the 
environment  be  minimized,  transpor- 
tation facilities  must  be  planned  and 
constructed  accordingly. 

S  784.25     R«tum  of  coml  proceMlng  waatc 
to  abandoneil  underground  workingm. 

Authority  for  this  Section  is  Sec- 
tions 102.  201.  501.  503.  504.  507.  508, 
510.  515  and  516  of  the  Act. 

An  alternative  method  for  alleviat- 
ing potential  subsidence  problems  and 
disposing  of  coal  processing  wastes  is 
to  use  these  materials  to  backfill  voids 
in  abandoned  underground  mines.  The 
waste  material  provides  lateral  sup- 
port to  mine  pillars  and  vertical  sup- 
port to  the  mine  roof  and  overburden, 
and  helps  stabilize  the  surface.  The 
major  methods  of  backfilling  are  con- 
trolled, blind,  and  pumped  slurrying 
(Whalte  and  Allen.  1975.  pg.  5).  A  gen- 
eral discussion  of  these  stowing  tech- 
niques is  found  In  a  report  by  the  Na- 
tional Academy  of  Sciences.  (National 
Academy  of  Sciences,  Underground 
Disposal  of  Coal  Mine  Wastes^A 
Report  to  the  National  Science  Foun- 
dation (1975)). 

Controlled  flushing  la  used  In  mines 
in  which  workers  can  safely  enter  and 
gain  access  to  key  areas  for  the  filling 
operations.  A  slurry  of  crushed  coal 
refuse  is  passed  into  the  mine  through 
boreholes  or  shafts  and  placed  by  ' 
workers  behind  timber  or  other  bulk- 
heads for  waste  disposal  and  surface 
support  purposes. 

Blind  flushing  can  be  used  where 
abandoned  mine  openings  are  inacces- 
sible because  of  flooding  or  extensive 
caving.  Granular  material  Is  injected 
into  mine  voids  by  gravity  feed.  Most 
blind  flushing  projects  have  required 
hundreds  of  holes  because  of  the  limit- 
ed amount  of  material  that  can  be  em- 
placed  through  any  one  hole  (Whalte 
and  Allen.  1975.  pg.  6). 

A  new  technique  for  flushing  of  In- 
accessible    mine     workings     utilizes 


pumped  slurry  Injected  from  the  sur- 
face. (Condub.  Fleissing,  and  Asso- 
ciates. 1973.  Pg.  4-9;  Whalte  and  Allen. 
1975,  Pg.  6).  Fly  ash  has  also  been 
used  In  subsidence  stabilization  (Mag- 
nuson  et  al..  1970.  Pg.  84;  Michael 
Baker  1973,  p.  349). 

Section  784.25(a)  Identifies  the  re- 
quirements for  plans  and  procedures 
for  the  disposal  of  coal  processing 
wastes  In  xmdergnnind  mines.  This  In- 
formation Is  necessary  for  the  regula- 
tory authority  to  evaluate  the  permit 
and  to  ensure  that  the  operator  can 
comply  with  Section  817.88  of  the  per- 
formance standards.  Paragraph  (b)  re- 
quires a  description  of  the  source  and 
quality  of  backfill  materials  and  an- 
ticipated impacts  on  active  mine  oper- 
ations, surface  areas  and  the  occur- 
rence of  surface  effects.  This  data  and 
anticipated  effects  are  necessary  to 
evaluate  the  Impact  backfilling  may 
have  on  mitigating  subsidence. 

Section  784.25(c)  requires  data  on 
the  elimination  of  excess  water  used  in 
the  backfilling  operations  from  the  fill 
materials  and  the  impact  this  water 
may  have  on  the  hydrologic  regime. 
This  Information  is  necessary  for  the 
regulatory  authority  to  ensure  compli- 
ance with  SecUon  515(bKlO)  of  the 
Act.  Paragraph  (d)  requires  the  Identi- 
fication of  any  monitoring  wells  in  the 
backfill  area  so  that  the  regulatory  au- 
thority may  determine  if  adequate 
monitoring  is  being  planned  by  the  op- 
erator. Paragraph  (e)  applies  the 
above  requirements  to  pneumatic 
backfilling  except  where  monitoring 
may  be  exempted  by  the  regulatory 
authority. 

Several  commenters  understood  the 
regulations  to  require  the  under- 
ground disposal  of  coal  processing 
waste.  This  is  a  misinterpretation  of 
Section  784.25  in  that  the  purpose  and 
intent  of  this  Section  Is  to  control  the 
disposal  of  coal  processing  wastes  if 
and  when  an  operation  decides  to  use 
underground  disposal  methods.  These 
comments  were  rejected  on  the  basis 
that  Section  784.25  of  the  final  regula- 
tions does  not  require  uivderground 
disposal  methods  as  written. 

Several  conunenters  suggested  the 
deletion  of  Sections  784.25(c).  (d)  and 
(e)  on  the  basis  that  paragraphs  (a) 
and  (b)  were  all  that  were  necessary 
since  the  Act  does  not  mandate  return 
of  mine  waste  underground.  OSM  re- 
jected these  suggestions  on  the  basis 
that  mitigation  of  the  envircmmental 
Impacts  of  backfilling  operations  and 
the  health  and  safety  of  both  under- 
ground miners  and  protection  of  the 
public  are  mandated  by  the  Act  (Sec- 
tion 515(b)  and  516). 

One  commenter  suggested  the  use  of 
the  word  "any"  for  "the"  in  Section 
784.25(a).  This  suggestion  was  accept- 
ed by  OSM  Wid  this  Section  modified 
accordingly. 


RULES  AND  lEGUlATIONS 

i  784.26    Air  poOutioa  control  fimn. 

Section  784.26  of  the  ftoal  regula- 
tions establishes  permit  apfiUcatkni  re- 
quirements, so  that  the  regulatory  au- 
thority is  provided  with  comprehen- 
sive and  reliable  information  on  the 
air  qutOity  impact  of  the  surface  oper- 
ations associated  with  underground 
mining  activities.  This  Section  is  In- 
tended to  assure  that  the  proiKtsed 
surface  coal  mining  operations  comtdy 
with  the  air  quality  requirements  of 
the  Act. 

In  addition  to  the  api^cable  legal 
authority  listed  in  the  Preamble  dis- 
cussion for  Sectkm  780.15  of  the  regu- 
lations, the  Office  reUes  upon  Section 
516  of  the  Act  to  support  final  regula- 
tions for  underground  mining  activi- 
ties. 

The  final  regulations  require  that  all 
permit  applications  for  underground 
mining  activities  must  contain  an  air 
quality  monitoring  program  if  re- 
quired by  the  regulatory  authority. 
Additionally,  a  plan  for  fugitive  dust 
control  must  be  submitted  with  the 
application  as  required  under  Section 
817.95  of  the  final  regulations. 

The  Preamble  discussion  supporting 
Section  780.15  is  incorporated  herein 
by  reference.  Comments  relating  to 
health  effects  of  fugitive  dust,  model- 
ing, monitoring,  statutory  authority, 
visibility  and  aesthetics  have  been 
thoroughly  discussed  in  the  Preamble 
to  that  Section. 

This  Section  of  the  final  regulations 
complements  Section  817.95  and  in 
conjunction  with  Sections  780.15  and 
816.95,  assures  a  uniform  regulatory 
scheme  to  protect  air  quality  during 
surface  coal  mining  operations.  The 
Section  recognizes  the  Inherent  differ- 
ences between  surface  and  under- 
ground mining  activities  by  making  a 
monitoring  program  for  underground 
mining  activities  discretionary,  regard- 
less of  production  levels.  Contrary  to 
Western  surface  mining,  it  is  evident 
from  the  data  that  fugitive  dust  from 
surface  operations  associated  with  un- 
derground mining  activities  can  vary 
widely  depending  upon  the  details  of 
the  operation.  (Ck>k>rado  Open  Space 
Council,  comments  on  Section  780.14. 
(1978)).  Consequently,  the  Office  has 
decided  to  allow  the  regulatory  au- 
thority the  discretion  to  determine  the 
necessity  for  monitoring  on  a  case-by- 
case  basis. 

This  Section  has.  in  part,  been  added 
as  a  result  of  comments  questioning 
OSM's  tentative  decision  in  the  pro- 
posed rules  not  to  require  detailed  air 
quality  plans  in  permit  applications 
for  underground  mines  because  of  a 
lack  of  data.  According  to  the  Colora- 
do Open  Space  Council,  submitted 
data  show  that  underground  mines 
can  contribute  significant  quantities  of 
particulate  n»atter  to  the  ambient  air. 
(See  also  Assemblage  of  Data  on  Air 


15079 

Quality  in  Central  and  Southern  Utah 
and  Assessing  the  Impapt  of  Coal  De- 
velopment on  the  Region  on  Air  Qual- 
ity. Aeroviromnent.  Inc.  table  4-1-lL) 
Similarly,  commenters  suggested  that 
fugitive  dust  from  underground 
milling  activity  would  have  significant 
impacts  unless  adequately  controlled. 
AlttT  review,  the  Office  has  decided  to 
accept  these  data  and  Include  Section 
784.26  In  the  final  regulations. 


PART  785— REOMREMENTS  FOR  PER- 
MITS FOR  SPECIAL  CATEOORIES  Of 

4AIMMblA 
^111 VIII  w 

The  preamble  discussion  accompany- 
ing the  proposed  regxilations  (includ- 
ing the  Introduction  to  this  Part  and  a 
discussion  of  proposed  Section  785.1- 
785.J).  found  on  pages  41709-41710  In 
FKDOtAt  RCGISTEK.  Vol.  43.  No.  181 
(September  18.  1978).  is  hereby  li»cor- 
porated  by  reference  to  provide  back- 
ground as  to  the  basis  and  purposes  of 
this  Part. 

M  785.1  and  785.2    Scope  and  objective. 

The  Introductory  Sections  785.1  and 
785.2  outline  the  scope  aiKl  objective 
of  this  Part,  respectively. 

Section  785.1  makes  it  clear  that  the 
provisions  of  this  Part  are  in  addition 
to.  not  instead  of,  other  applicable 
permit  application  requirements  and 
procedures  set  forth  in  Subchapter  G. 
The  only  changes  to  these  Sections 
have  been  made  for  clarification,  and 
are  non-substantive  in  nature. 

Section  785.2  states  that  the  objec- 
tive of  this  Part  is  to  ensure  that  the 
regulatory  authority  has  the  informa- 
tion it  needs  to  be  sure  the  mining  op- 
erations will  be  oondvtcted  in  compli- 
ance with  the  provisions  of  the  Act. 
Subchapter  K  and  applicable  reg\ila- 
tory  programs.  The  references  to  Sub- 
chapter K  and  applicable  regulatory 
programs  have  been  added  since  the 
September  18.  1978,  proposed  version 
to  reflect  more  accurately  the  place  of 
this  Part  in  tBe  permanent  regulatory 
program. 

The  Preamble  discussion  to  the  i>ro- 
posed  regulations  discussed  a  proposed 
Section  785.3— Responsibilities.  This 
proposed  Section  was  deleted  from  the 
proposed  and  final  rules,  because  it 
was  deemed  to  be  unnecessarily  dupli- 
cative. Its  provisions,  as  described  at 
43  FR  41710.  are  all  contained  else- 
where In  the  Subchapter. 

S  785.1 1     Anthracite  ndnhig. 

The  authority  for  this  Section  is 
found  In  SecUons  102.  201,  501.  503. 
504.  50ft.  509.  510,  515.  516.  529,  and 
701  of  the  Act.  This  Section,  together 
with  Part  820,  Implements  the  special 
provisions  of  Section  529  of  the  Act. 
and  the  reader  is  referred  to  the  pre- 
amble discussion  of  Part  820  for  infor- 
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mation  relating  to  Issues  which  bear 
on  Section  785.11.  This  Section  has 
not  been  substantiaUy  altered  since 
the  proposed  regulations  except  for 
non-subetantive  editorial  changes  and 
a  clarification  of  Paragraph  (bK2),  to 
follow  more  closely  the  language  of 
Section  529  of  the  Act. 

One  commenter  noted  that  proposed 
Section  785.11(bK2)  did  not  clearly 
reference  by  Section  or  Part  the  ex- 
ceptions of  Subchapter  J  regarding 
specified  bond  limits  and  period  of  re- 
vegetation  responsibility.  Considera- 
tion was  given  to  retaining  the  original 
reference  to  Subchapter  J  which  only 
generally  discusses  the  performance 
bonds  and  insurance  requirements  for 
surface  mining  and  reclamation  oper- 
ations versus  the  adoption  of  language 
which  specifically  references  Part 
809— Bonding  and  Insurance  Require- 
ments for  Anthracite  Surface  Coal 
Mining  and  Reclamation  Operations. 
A  modification  has  been  made  to  refer 
to  Part  809  because  that  Part  discusses 
exemptions  for  anthracite  surface  coal 
mining  and  reclamation  operations 
provided  In  Section  529(a)  of  the  Act. 

9785.12    Special    bituminous   coal    mining 
and  reclamation  operation*. 

1.  Authority  for  this  Section  In- 
cludes Sections  102;  201(c):  501(b): 
503(a):  504;  507(b):  508(a):  510(b): 
515(b):  and  527  of  the  Act.  This  Sec- 
tion would  apply  to  persons  engaging 
in  "special  bituminous  coal  mining"  in 
Wyoming,  as  defined  in  Section  701.5 
of  these  rules,  and  would  Implement 
Section  527  of  the  Act.  Under  that 
Section,  the  Secretary  Is  authorized  to 
Issue  regulations  establishing  special 
environmental  protection  performance 
standards  for  mines  covered  by  that 
Section,  In  lieu  of  those  standards  oth- 
erwise applicable  under  Section  515  of 
the  Act.  For  the  permanent  regulatory 
program,  the  special  environmental 
protection  performance  standards  for 
"special  bituminous  coal  mines"  are  in 
Part  825  of  these  rules.  To  ensure  that 
permits  would  be  applied  for  and 
issued  according  to  those  environmen- 
tal protection  performance  standards, 
the  Office  has  adopted  Section  785.12. 

2.  The  Office  emphasizes  that  by  es- 
tablishing this  Section,  special  treat- 
ment for  the  mines  Involved  is  afford- 
ed only  to  the  extent  that  the  require- 
ments of  Sut)chapter  G  are  affected 
by  modification  of  the  otherwise  appli- 
cable envlroiunental  protection  per- 
formance standards  of  Subchapter  K 
under  the  provisions  of  Part  825. 
Therefore,  all  other  requirements  of 
Subchapter  O  would  apply  to  the  per- 
mitting of  special  bituminous  coal 
mines  in  Wyoming,  except  Insofar  as  a 
modification  Is  needed  to  accommo- 
date Part  825. 

3.  Under  Section  527(b)  of  the  Act. 
provision  is  made  for  the  amendment 


of  special  bitimilnous  coal  mine  regu- 
lations adopted  by  the  Secretary 
under  the  Act.  to  account  for  changes 
in  the  special  Wyoming  regulatory 
program  for  those  mines  after  August 
3,  1977.  Authority  to  adopt  necessary 
additional  special  bituminous  coal 
mining  permits  regulations  Is  in  Para- 
graph (d)  of  Section  785.12  of  the  final 
regulations. 

4.  Only  one  comment  was  received 
on  Section  785.12.  This  comment  rec- 
ommended the  word  "mines"  be 
changed  to  read  "pits."  This  recom- 
mendation was  rejected  because  the 
word  "pits"  was  deemed  potentially  to 
be  subject  to  too  narrow  interpreta- 
tion. The  wording  adopted  Is  quoted 
directly  from  the  Act. 

9  785.13    Experimental  practice*  mining. 

This  Section,  implementing  Section 
711  of  the  Act.  applies  to  all  persons 
who  wish  to  conduct  mining  oper- 
ations which  include  experimental 
practices  and  Imposes  particular  re- 
quirements for  those  experimental 
practices  involving  deviations  from  the 
environmental  protection  performance 
standards  of  Sections  515  and  516  of 
the  Act,  Subchapter  K,  and  the  regu- 
latory program. 

No  sut>stantlve  changes  have  been 
made  in  this  Section  from  the  version 
proposed  on  September  18.  1978.  Con- 
sequently, the  preamble  discussion  ac- 
companying the  proposed  permanent 
regulatory  program  found  at  43  FR 
41711-41712  (September  18,  1978)  is 
hereby  Incorporated  by  reference  and 
sets  forth  the  statutory  authority, 
basis,  and  purposes  of  this  Section. 
Several  nonsubstantive  changes  were 
made  for  clarification  or  to  Improve 
the  grammar  or  syntax. 

1.  Several  commenters  suggested 
that  Paragraph  (a)  of  this  Section, 
when  read  In  conjunction  with  para- 
graph (c),  was  unclear  as  proposed  and 
should  state  that  it  does  not  apply  to 
all  experimental  practices  but  applies 
only  to  those  experimental  practices 
which  require  a  variance  from  the  en- 
vironmental performance  standards  of 
Subchapter  K  and  the  regulatory  pro- 
gram. The  alternatives  which  were 
considered  by  OSM  included: 

(a)  requiring  a  permit  for  all  experi- 
mental practices  and  research  under 
this  Section:  and 

(b)  requiring  additional  permit  infor- 
mation under  this  Section  only  when 
the  environmental  performance  stand- 
ards wUl  be  violated. 

Research  and  Investigations  associat- 
ed with  coal  mining  are  of  a  diverse 
nature,  and  direction  through  permit 
review  and  approval  Is  required  to 
ensure  compliance  with  environmental 
performance  standards.  Too  often,  as 
conditions  dictate  or  at  the  discretion 
of  the  researcher,  the  research  objec- 
tives may  change.  Special  permit  pro- 


visions for  all  research  would  serve  as 
a  mechanism  to  monitor  the  compli- 
ance of  the  research  with  the  perma- 
nent regulatory  program  and  would 
provide  OSM  and  State  regulatory  au- 
thorities Information  on  new  mining 
practices.  On  the  other  hand,  a  large 
number  of  mine-related  research  pro- 
jects are  undertaken  every  year.  Not 
all  of  these  projects  cause  or  require 
deviation  or  a  variance  from  the  envi- 
ronmental performance  standards.  In 
some  cases,  additional  permit  require- 
ments might  discourage  research  and 
experimentation.  In  contradiction  to 
the  purposes  of  the  Act.  without 
achieving  any  environmental  or  health 
and  safety  benefits. 

OSM  has  clarified  the  regulations  to 
maintain  the  scheme  as  proposed  on 
September  18,  1978.  That  scheme  bal- 
ances the  conflicting  burdens  and 
benefits  raised  by  these  comments.  All 
research  studies  and  experiments  must 
be  descrllsed  to  the  regiilatory  authori- 
ty In  the  permit  application,  or  in  any 
proposed  revision  to  an  existing 
permit,  for  evaluation,  to  determine  if 
a  variance  Is  required.  The  language  in 
Sections  785.13(a)  and  (c)  has  been 
amended  to  reflect  the  Office's  deci- 
sion regarding  the  intent  and  scope  for 
experimental  practices.  Detailed  addi- 
tional information  and  monitoring  will 
only  be  required  If  the  regulatory  au- 
thority determines  that  a  variance 
from  the  performance  standards  Is 
necessary  to  the  conduct  of  the  experi- 
ment. The  variance  must  be  approved 
by  the  regulatory  authority  and  the 
Director. 

2.  A  commenter  suggested  that  ex- 
perimental practices  which  may  be 
supported  by  government.  State,  or 
university  groups  should  not  have  to 
comply  with  the  detailed  requirements 
of  this  Section. 

OSM  considered  Including  in  this 
Section  procedures  for  exempting  pub- 
licly sponsored  experimental  practices, 
but  rejected  this  alternative  approach. 

A  large  variety  and  number  of  re- 
search studies,  investigations,  and 
demonstrations  are  conducted  by  var- 
ious organizations  each  year.  Many  of 
the  projects  may  require  that  certain 
activities  be  conducted  which  would 
not  comply  with  the  envlrorunental 
performance  standards.  The  deviation 
from  the  environmental  protection 
regulations  covers  a  broad  spectrum, 
with  respect  to  both  severity  and 
nature  of  the  Impact. 

OSM  believes  that  a  blanket  exemp- 
tion based  on  sp>onsorshlp  of  the  ex- 
periment might  lead  some  operations 
to  utilize  experimental  practices  as  a 
mechanism  to  circiunvent  the  per- 
formance standards.  Proper  control 
must  be  maintained  over  all  research 
related  to  mining  activities,  if  environ- 
mental degradation  may  occur. 


On  the  other  hand,  colleges  and  uni- 
versities and  governmental  agencies 
support,  technically  or  financially,  a 
wide  variety  of  research  activities  de- 
signed to  improve  or  develop  technol- 
ogies to  enable  mining  and  engineer- 
ing practices  to  be  conducted  with  a 
minimal  impact  on  the  environment 
and  public  safety.  Many  of  these  pro- 
jects are  limited  in  scope  and  physical 
extent.  Some  will  involve  minimal  non- 
compliance with  the  performance 
standards,  and  a  complete  permit  ap- 
plication for  each  experimental  prac- 
tice might  discourage  the  conduct  of 
many  experiments  each  year.  OSM  be- 
lieves that  there  is  adequate  provision 
made  in  these  regulations  so  that 
small  research  experiments  of  limited 
environmental  or  health  and  safety 
risk  need  not  be  subjected  to  complex 
requirements  for  a  variance  or  devi- 
ation. For  example,  operations  imder  2 
acres  need  no  permits  at  all,  and  ex- 
perimental practices  which  will 
comply  with  the  environmental  per- 
formance standards  will  not  require 
separate  approval  under  this  Section, 
but  need  only  be  described  in  the 
mining  and  reclamation  plan- required 
under  Parts  780  and  784.  If  an  experi- 
ment is  first  considered  after  a  permit 
has  been  issued,  the  procedures  for  ob- 
taining a  revision  of  the  permit  need 
not  be  burdensome,  so  long  as  a  vari- 
ance from  the  performance  standards 
Is  not  necessary.  Any  request  to  revise 
a  permit  because  of  an  experimental 
practice  which  wpuld  require  a  vari- 
ance from  the  performance  standards 
must  be  evaluated  on  a  request-by-re- 
quest basis.  OSM  believes  that  this 
review  is  necessary  to  fensure  that  the 
environmental  performance  standards 
of  Subchapter  K  are  complied  with 
during  all  research  activities. 

3.  Several  conmienters  suggested 
that  OSM  delete  Se^^Ion  785.13(g), 
which  requires  that  all  experimental 
practices  be  advertised  in  a  local  news- 
paper. OSM  considered  deleting  this 
requirement. 

The  requirement  for  advertising  ex- 
perimental practice  in  newspaper  will 
increase  public  awareness  and  the  op- 
portunity for  public  comment.  The 
Office  also  believes  that  reduced  num- 
bers of  adverse  comments  during  the 
mining  operation  will  be  received,  be- 
cause public  comment  and  concern 
will  have  been  aired  on  proposed  devi- 
ations from  the  performsmce  stand- 
ards before  approval  and  Initiation  of 
the  experimental  practice. 

The  Office  has  retained  the  require- 
ment in  Section  785.13(g)  for  the  ad- 
vertisement of  all  experimental  prac- 
tices requiring  approval.  The  Office 
believes  that,  in  the  long  nui,  the  ad- 
vertisement of  the  experimental  prac- 
tice in  the  newspaper  will  be  a  benefit 
to  all  persons  with  interests  in  the 
conduct  of  the  experiment  and  the  op- 


eration. In  many  situations  the  gener- 
al public,  through  awareness  of  ap- 
proved experimental  practices,  will  be 
knowledgeable  of  the  fact  that  certain 
changes  and  deviations  from  the  envi- 
roimiental  protection  performance 
standards  of  Subchapter  K  have  been 
approved.  Less  burden  will  be  placed 
upon  the  public,  the  operator,  and  the 
regulatory  authority  in  that  com- 
plaints to  the  regulatory  authority 
pointing  out  that  certain  operations 
are  not  being  conducted  with  strict  ad- 
herence to  environmental  perform- 
ance standards  of  the  regulatory  pro- 
gram will  be  less  likely.  In  addition, 
the  newspaper  advertisement  will 
enable  full  public  participation  in  the 
approval  process,  in  furtherance  of 
that  purpose  of  the  Act  contained  in 
Section  102(i). 

4.  A  comment  was  received  which  re- 
quested that  additional  language  be 
Inserted  into  this  Section  to  provide 
explicitly  for  public  participation  In 
the  permit  review.  This  recommenda- 
tion has  been  rejected  as  this  sugges- 
tion would  lead  to  uimecessary  and  re- 
dundant language.  Experimental  prac- 
tices only  provide  a  variance  to  specif- 
ic performance  standards  in  the  con- 
text of  permit  actions  approved  by  the 
regulatory  authority  and  the  Director. 
As  such,  adequate  Involvement  and 
^pview  Is  provided  to  the  general 
public  in  the  permit  review  process 
under  Part  787. 

5.  Another  commenter  suggested 
that  additional  review  requirements 
should  be  Inserted  whenever  the  regu- 
latory authority  receives  Information 
indicating  that  an  additional  review  is 
necessary  due  to  a  violation.  This  rec- 
onunendatlon  was  rejected  because 
adequate  provision  for  review  is  pro- 
vided under  the  enforcement  and  In- 
spection program,  and  the  language 
would  merely  be  redundant,  restating 
the  requirements  in  Subchapter  L. 
The  Office  further  believes  that  Sec- 
tion 785.13(e)(5)  contains  sufficient 
provision  by  which  the  regxilatory  au- 
thority and  the  Director  can  make 
a4iequate  review  of  the  progress  of  the 
experimental  practice  through  the 
submission  of  periodic  reports  describ- 
ing the  progress  and  the  results  of  the 
required  monitoring  program. 

6.  It  was  suggested  by  a  few  com- 
menters that  the  regulatory  authority 
be  required  to  review  each  experimen- 
tal practice  on  a  monthly  basis.  This 
Office  believes  that  the  review,  inspec- 
tion, and  evaluation  of  all  experimen- 
tal practices  approved  by  a  regulatory 
authority  imder  this  Section  is  essen- 
tial, because  each  experimental  prac- 
tice is  different  In  complexity,  dura- 
tion and  Intent.  It  is  Impractical  for 
OSM  to  specify  a  required  period  for 
Inspection.  The  appropriate  frequency 
of  Inspection  will  depend  on  the 
nature  of  the  experimental  practice. 


As  such,  this  Office  believes  that  the 
regulatory  authority  should  have  the 
option  to  determine  the  appropriate 
frequency  of  review  for  each  experi- 
mental practice. 

7.  Another  commenter  requested 
that  this  Section  make  specific  refer- 
ence to  the  provisions  for  inspection 
and  enforcement  in  Subchapter  L. 
This  Office  has  rejected  the  suggested 
change  as  redundant.  Even  without 
explicit  reference.  Subchapter  L  ap- 
plies to  all  operations.  As  with  aU  per- 
mits, the  regtilatory  authority  can  es- 
tablish whatever  Inspection  it  deems 
necessary  to  eviduate  compliance  with 
the  approved  experimental  practices 
permit  over  and  above  the  minimum 
inspections  required  by  the  Act  and 
Subchapter  L.  This  option,  coupled 
with  Section  785.13(hK4KUl).  has  lead 
OSM  to  believe  that  additional  lan- 
guage is  unnecessary,  redundant  and 
potentially  misleading,  since  it  might 
be  deemed  to  imply  that  Subchapter  L 
does  not  apply  to  the  other  special 
mining  categories  covered  by  this  Part. 

9  785.14    Mountaintop  removal  mining. 

This  Section  is  designed  to  Imple- 
ment Section  515(c)  of  the  Act  and  ap- 
plies to  persons  who  wish  to  conduct 
mining  under  regxilatory  programs 
through  the  use  of  mountaintop  re- 
moval mining  Involving  a  variance 
from  the  return  to  the  approximate 
original  contour  requirements  of  Sec- 
tion 515  of  the  Act,  Subciiapter  K,  and 
the  regulatory  program.  The  preamble 
accompanying        proposed        Section 

785.15,  found  at  43  P.R.  41712-41713 
(September  18,  1978),  Is  heteby  incor- 
porated by  reference  to  set  forth  the 
basis  and  purpose  of  this  Section  and 
Its  statutory  authority,  and  remains 
effective  except  insofar  as  the  Section 
has  been  changed  by  a  few  modifica- 
tions to  the  proposed  language  for 
clarification  and  the  substantive 
changes  discussed  below.  This  Section 
should  be  read  together  with  F»art  824, 
which  contains  performance  standards 
for  mountaintop  removal  mining. 

This  Section  has  been  renumbered. 
Although  it  was  proposed  as  Section 
785.15  on  September  18,  1978,  OSM 
has  decided  that  the  regulations  will 
be    clearer    if    the    proposed    Section 

785.16,  relating  to  a  variance  for  steep 
slope  mining,  follows  immediately 
after  the  steep  slope  mining  permit 
provisions.  Accordingly,  proposed  Sec- 
tion 785.14  (steep  slopes)  and  proposed 
Section  785.15  (mountaintop  removal) 
have  been  reversed  in  the  final  rules. 
and  the  mountaintop  removal  permit 
requirements  are  promulgated  as  Sec- 
tion 785.14. 

Section  785.14(a)  sUtes  that  the 
scope  of  the  -Section  and  Section 
785.14(b)  clarifies  the  meaning  of 
"mountaintop  removal  mining"  as 
used  in  this  Section. 
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1.  One  commenter  requested  that 
the  l&nffuaffe  in  Section  785.15(c)  more 
closely  follow  the  language  found  In 
Section  515(c)  of  the  Act.  The  alterna- 
tives coHBldered  In  response  to  this 
comment  included: 

(a)  Adopting  the  language  found  in 
Section  515(c)  of  the  Act.  and  which 
would  make  the  regulation  repeat  or 
closely  parallel  the  language  in  the 
Act  and  (b)  retaining  the  language  as 
written  In  the  proposed  permanent 
regulations,  which  would  place  addi- 
tional emphasis  on  assxirlng  that  the 
Intent  of  Congress  and  the  Act  is 
achieved  by  incorporating  the  Act's  re- 
quirements into  the  context  of  the 
permit  application  review  stage  to 
which  this  Section  relates. 

The  organization  of  the  proposed 
regulations  achieves  the  objective  of 
alternative  (b),  which  OSM  believes 
fulfills  the  usefvil  role  these  regula- 
tions must  play  in  the  permanent  pro- 
gram, and  accordingly,  the  proposed 
rules  were  not  changed  in  response  to 
this  comment.  While  the  commenter 
alleged  that  the  nile  as  proposed 
would,  if  finally  adopted,  involve  re- 
dundant requirements.  OSM  does  not 
believe  this  to  be  the  case.  Section 
785.15(c)  Is  a  listing  of  findings  the 
regulatory  authority  must  make.  Only 
Paragraph  (cK4)  might  be  deemed  re- 
motely redundant,  but  OSM  feels  it  is 
necessary  to  assure  that  the  regula- 
tory authority  focuses  on  the  scope  of 
the  variance  granted. 

2.  Other  comments  were  received  re- 
questing that  new  language  be  added 
to  clarify  the  review  requirements 
when  granting  a  variance  from  the  re- 
quirement to  return  the  affected  land 
to  approximate  original  contour  at 
mountalntop  removal  operations. 
These  comments  have  been  accepted 
In  part.  The  Office  has  rewritten  them 
for  Section  785.14(d)  to  clarify  the 
scheduling  and  procedures  for  review- 
ing permits.  The  suggested  develop- 
ment and  insertion  of  additional  re- 
quirements for  review  each  time  the 
regxilatory  authority  receives  a  request 
for  review  was  rejected.  The  Office 
considered  that  the  Insertion  of  addi- 
tional language  to  ensure  a  review 
would  be  held  each  time  information 
suggested  or  alleged  that  a  review,  re- 
vision, or  revocation  of  a  permit  might 
be  appropriate,  would  be  unduly  bur- 
densome on  the  regulatory  authority. 
The  public  participation  and  com- 
plaint requirements  of  Subchapter  L 
adequately  ensure  inspection  promptly 
after  public  reporting  of  a  violation.  In 
addition,  mountalntop  removal  oper- 
ations will  be  subject  to  the  periodic 
Inspections  required  by  Subchapter  L. 
However,  Paragraph  (d)  has  been  re- 
written to  ensure  review  prior  to  re- 
newal of  a  permit  and  not  later  than 
midterm,  to  ensure  tliat  both  lengthy 
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and  short-term  operations  are  subject 
to  adequate  review. 

Section  785.14(d)  has  been  internally 
renumbered  from  the  September  18, 
1978,  version  to  separate  the  concepts 
into  separate  paragraphs  as  follows; 
Paragraph  (dKl),  amendment  of 
permit  terms;  Paragraph  (d)(2),  waiver 
of  reviews;  and  Paragraph  (dK3). 
amendment  of  permit  terms. 

A  proposed  Paragraph  (e)  lias  been 
deleted  as  t)eing  unnecessary.  The 
Paragraph  would  have  explicitly  re- 
quired the  regulatory  authority  to 
adopt  regulations  to  Implement  this 
Section  in  language  similar  to  Section 
515(cX5)  of  the  Act.  OSM  believes 
such  a  provision  might  be  misleading 
or  confusing.  In  many  States.  OSM  be- 
lieves, mountalntop  removal  mining  is 
unlikely  to  occur,  and  OSM  Is  not  re- 
quiring a  mountalntop  removal  regula- 
tory scheme  as  part  of  such  a  State's 
program  submission  under  Subchapter 
C.  If  a  State  wishes  to  grant  a  variance 
for  mountalntop  removal  activities, 
the  provisions  of  Section  785.14  must 
be  met  at  the  permit  stage,  so  that  a 
paragraph  setting  forth  a  requirement 
for  regulations  would  be  redundant, 
because  the  regulatory  program  could 
only  evaluate  such  a  submission  In  ac- 
cordance with  Its  own  niies. 

9  785.15    Steep  slope  coal  mining. 

Authority  for  this  Section  is  foimd 
in  Sections  102;  201(c);  501(b);  503(a); 
504;  507(b);  508(a);  510(b):  515(bK3H4). 
(10),  (22)  and  515(d)  of  the  Act.  This 
Section  would  apply  to  persons  con- 
ducting mining  on  steep  slopes,  which 
will  be  subject  to  environmental  pro- 
tection performance  standards  In  addi- 
tion to  those  required  under  Sections 
515(b)  and  51d(b)  of  the  Act. 

To  ensure  that  the  permitting  of 
"steep  slope"  coal  mines  accounts  fully 
for  those  additional  environmental 
protection  performance  standards,  the 
Office  is  promulgating  these  special 
permitting  requirements  in  785.15. 
Under  the  permanent  regulatory  pro- 
gram, the  special  performance  stand- 
ards for  steep  slope  mines  are  found  in 
Part  826  of  Subchapter  K.  The  reader 
should  read  Section  785  16  together 
with  Part  826.  its  preamble  discussion, 
and  the  disciission  below. 

This  Section  was  proposed  as  Sec- 
tion 785.14.  but  in  reviewing  the  pro- 
posed rules  OSM  has  determined  that 
this  Section  logically  belongs  Immedi- 
ately before  Section  785.16  which  con- 
tains a  variance  applicable  only  on 
steep  slopes.  Accordingly,  in  the  final 
rules  this  Section  has  been  renum- 
bered as  Section  785.15. 

Paragraph  (a)  of  this  Section  stipu- 
lates that  all  surface  coal  mining  and 
reclamation  operations  on  steep  slopes 
must  comply  with  the  provisions  of  30 
CPR  826.12  and  other  requirements  of 


Subchapter  K  unless  one  of  three  ex- 
ceptlons  are  available: 

The  first  exception,  explained  in 
paragraph  (aKl),  Is  explicitly  provided 
in  the  first  half  of  the  proviso  clause 
in  the  main  text  of  Section  515(d)  of 
the  Act, 

The  second  exception,  for  mountain- 
top  removal  hilnlng.  in  Paragraph 
(aX2),  is  similarly  based  on  the  second 
half  of  the  proviso  clause  In  the  main 
text  of  Section  515(d)  of  the  Act 
Mountalntop  removal  mining  permits 
are  addressed  separately  In  Section 
785.14. 

The  third  exception,  whict;  Is  in 
paragraph  (aXS)  of  Section  785.15, 
pertains  to  surface  coal  mining  and 
reclamation  operations  which,  al- 
though conducted  on  steep  slopes,  are 
allowed  a  variance  from  the  requlr- 
ment  of  restoration  of  the  affected 
area  to  approximate  the  original  con- 
tour under  Section  515(e)  of  the  Act. 
The  permitting  of  mines,  for  which 
this  last  variance  applies,  is  addressed 
separately  in  Section  785.16. 

One  commenter  recommended  that 
underground  mining  activities  should 
be  exempt  specifically  from  the^  regu- 
lations of  Part  826  on  the  grounds 
that  adequate  control  of  underground 
mines  already  exists  in  other  Sections 
of  the  regulations.  The  Office  has  re- 
jected this  recommendation.  An  un- 
derground mine  must  comply  with 
other  applicable  regulations  of  Sub- 
chapter K  with  respect  to  haul  road 
construction  and  utilization,  disposal 
of  excess  spoil  at  facing  up  operations, 
and-  dispc»al  of  development  rock, 
among  others.  OSM  has  received  no 
Information  which  persuaded  it  that 
the  environmental  rislLS  on  steep 
slopes  were  so  reduced  for  under- 
ground mines  that  the  precautions  re- 
quired by  Section  826.12  could  l>e 
waived.  Also,  because  the  operator  will 
want  to  dispose  of  excess  material  in  a 
valley  fill  or  other  approved  method 
off  the  active  mlnesite.  sufficient  ma- 
terial may  not  be  available  at  the  ter- 
mination of  mining  to  return  the  af- 
fected area  to  the  approximate  origi- 
nal contour.  Without  the  possibility  of 
securing  a  variance  to  the  requirement 
for  restoring  the  affected  area  to  ap- 
proximate original  contour,  under- 
ground mining  may  be  prohibited  in 
the  steep  slope  area.  It  would  appear 
that  a  greater  burden  would  be  placed 
on  the  operator  by  exempting  under- 
ground mining  activities  from  Part  826 
and  the  variance  available  under  it. 
than  by  Including  these  operations. 
This  commenter  suggested  that  the 
legislative  history  showed  that  the 
steep  slope  provisions  were  intended  to 
apply  only  to  contour  (e.g.  surface 
mines).  However,  the  plain  meaning  of 
Sections  515(d)  and  S16(bK10)  of  the 
Act  lead  OSM  to  conclude  that  the 
provisions  must  apply  to  underground 


mines.  While  the  variance  in  Section 
615(e)  of  the  Act  might  be  deemed  to 
apply  only  to  siirface  mines  (it  applies 
to  "surface  mining  of  coal."  not  "sur- 
face coal  mining").  OSM  felt  such  an 
interpretation  would  unduly  restrict 
underground  activities. 

Several  comments  were  received 
stating  the  fact  that  a  referencing 
error  had  been  detected  in  proposed 
paragraph  (b),  relating  to  the  defini- 
tion of  "steep  slopes."  While  these 
comments  were  correct,  the  proposed 
paragraph  had  been  deleted  as  unnec- 
essary, since  the  definition  of  steep 
slopes  is  now  found  in  30  CFR  701.5. 

Under  paragraph  (b)  of  the  final 
rule,  the  regulatory  authority  will  re- 
quire the  necessary  data,  in  writing,  to 
ensure  that  the  requirements  of  Sec- 
tion 515(d)  of  the  Act  and  the  environ- 
mental protection  standards  in  30 
CPR  826.12  will  be  met.  This  para- 
graph is  a  modification  of  the  pro- 
posed Section  785.14(c).  Although  ref- 
erence to  the  other  requirements  of 
Subchapter  G  has  been  deleted  in  the 
revision,  this  was  done  to  avoid  redim- 
dancy  and  for  consistency  only.  As 
stated  in  Section  785.15(c),  every  sur- 
face mine  permit  application  for  steep 
slopes  must  still  fulfill  the  require- 
ments of  Parts  778-780,  and  deep 
mining  permits  must  comply  with 
Parts  782-784. 

Paragraph  (c)  of  this  Section  re- 
quires the  regulatory  authority  to 
find,  in  order  to  issue  a  permit,  that 
compliance  with  the  performance 
standards  of  Part  826  is  ensured.  This 
Section  has  not  been  substantively 
changed  from  proposed  Section 
785.14(d). 

(785.16  Pemilts  incorporating  variances 
from  approximate  original  contour  res- 
toration requirements. 

This  Section  concerns  permits  Incor- 
porating variances  from  the  approxi- 
mate original  contour  In  steep  slope 
surface  coal  mining  and  reclamation 
operations  other  than  mountalntop  re- 
moval, and  is  intended  to  implement 
Section  515(e)  of  the  Act. 

The  preamble  accompanying  the 
draft  permanent  regulatory  program 
found  on  pages  41713  through  41715  in 
PR.  Vol.  43.  no.  181,  September  18, 
1978,  Is  hereby  Incorporated  by  refer- 
ence to  set  forth  the  statutory  author- 
ity, the  basis,  and  the  purposes  of  this 
Section,  except  to  the  extent  it  has 
been  modified  as  discussed  below.  Sev- 
eral additional  modifications  were 
made  for  clarification  only. 

The  proposed  version  at  Paragraph 
(a)  has  t>een  amended  by  the  addition 
of  reference  to  Sections  816.101- 
816.106  and  817.101-817.106  to  clarify 
that  all  approximate  original  contour 
requirements  could  be  waived  for  a 
steep  slope  operation  which  met  the 
applicable  requirement. 
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Several  commenters  suggested  that 
the  variance  provided  In  this  Section 
be  broadened,  to  include  nonsteep 
slope  operations  or  to  allow  variances 
from  requirements  other  than  restora- 
tion to  approximate  original  contour. 
These  conunents  did  not  result  in 
changes  in  the  regulations  from  the 
proposed  regulations.  These  comments 
were  based  upon  a  distinction  between 
paragraphs  515(e)(1)  and  515(eK2)  of 
the  Act,  and  the  commenters  reading 
of  the  legislative  history. 

In  reviewing  these  comments,  OSM 
considered  the  following  five  alterna- 
tive schemes  to  Implement  Section 
515(e)  of  the  Act: 

1.  The  variance  from  approximate 
original  contour  would  be  available 
only  to  mining  operations,  which  meet 
all  the  criteria  of  Section  785.16  of  the 
regulations  and  of  Section  515(e)  of 
the  Act. 

2.  The  variance  from  approximate 
original  contour  would  be  available 
only  to  mining  operations  on  steep 
slopes  which  meet  all  the  criteria  of 
Section  785.16  of  the  regulations  and 
of  Section  615(e)  of  the  Act. 

3.  The  variance  from  approximate 
original  contour  would  be  available 
only  to  surface  (and  not  imdergroimd) 
operations  which  meet  all  the  criteria 
of  Section  785.16  of  the  regulations 
and  of  Section  515(e)  of  the  Act. 

4.  The  variance  from  approximate 
original  contour  might  be  available 
for 

a.  All  mining  operations  which  meet 
those  criteria  of  Section  785.16  of  the 
regulations,  which  are  derived  from 
Sections  S15(c)(l)  and  (3)-(6)  of  the 
Act;  and 

b.  Steep  slope  operations  which  meet 
the  criteria  of  §785.16  of  the  regula- 
tions which  are  derived  from  Section 
515(eX2)-(6)  of  the  Act. 

5.  The  variance  might  be  expanded 
in  scope  to  allow  for  non-compliance 
with  any  provisions  of  the  Act  for  any 
mining  operations  which  meet  those 
criteria  of  Section  785.16  of  the  regula- 
tions which  are  derived  from  Sections 
515(eXl)  and  (3)-<6)  of  the  Act.  but 
remain  restricted  to  variances  from 
the  approximate  original  contour  re- 
quirements for  steep  slope  operations 
which  meet  the  criteria  of  Sections 
785.16  of  the  regulations  which  are  de- 
rived from  Sections  515(eK2)-(6)  of 
the  Act. 

The  second  alternative  was  selected. 
OSM  feels  that  alternative  (2)  most 
closely  follows  the  intent  of  Congress 
as  reflected  in  the  legislative  history 
and  a  fair  reading  of  the  Act.  Alterna- 
tive (1)  appears  to  be  at  variance  with 
the  language  of  the  Act,  but  has  some 
support  in  the  legislative  history.  Al- 
ternatives (3),  (4)  and  (6)  could  be  Jus- 
tified under  the  language  of  the  Act, 
but  are  not  supported  in  the  legislative 
history.   The   alternatives   ranked   in 
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order  from  most  envlroimientally  pro- 
tective to  least  environmentally  pro- 
tective are  (3),  (2).  (1),  (4).  and  (5). 
The  alternatives  ranked  in  order  from 
least  expensive  for  Industry  to  comply 
with  to  most  expensive  are  (5),  (4).  (1), 
(2),  and  (3).  Alternative  (2)  was  the 
version  in  the  proposed  rules  pub- 
lished for  public  comment. Septemt>er 
18,  1978.  The  other  four  options  were 
all  suggested  by  the  public  comments. 

The  legislative  history  of  this  provi- 
sion goes  back  to  1974.  (See  H.  Rep. 
93-1522.  December  5,  1974,  p.  77.) 

In  conference  this  variance  was  nar- 
rowed, so  that  it  only  applied  to  moim- 
talntop  removal  operations  where 
specified  postmlnlng  land  uses  would 
result.  (See  H.  Rep.  93-1522,  December 
5,  1974,  p.  77.) 

Again,  in  1975  the  Conference  Com- 
mittee reported  out  a  bill  (H.R.  25) 
which  contained  no  variance  from  the 
approximate  original  contour  require- 
ments applicable  on  steep  slopes.  (See 
Rep.  94-107.  May  2  (legislative  day, 
April  21),  1975.  p.  90.) 

In  1976,  the  bill  reported  out  of  the 
House  Committee  also  limited  the 
variance  to  mountalntop  removal  oper- 
ations. (H.  Rep.  94-1445.  August  31, 

1976,  p.  69.) 

In  1977,  the  versions  of  the  bill  first 
reported  out  of  Committee  in  both 
Hoiases  contained  no  steep  slope  vari- 
ance. 

The  predecessor  language  of  the 
fiiud  variance  provision  of  S  515(e)  was 
first  added  to  the  bill  on  the  floor  of 
the  Senate  on  May  20,  1977.  The  pro- 
posed amendment,  offered  by  Sen. 
Pord,  was  the  subject  of  a  long  discus- 
sion. (123  Cong.  Rec.  S8097-S8103, 
May  20.  1977).  In  the  Conference  Com- 
mittee report  on  July  12.  1977,  the  lan- 
guage of  the  amendment  was  changed. 
incorporating  provisions  of  an  amend- 
ment Sen.  Randolph  decided  not  to  In- 
troduce on  May  20,  1977,  after  Senator 
Metcalf  agreed  to  support  the  Ford 
Amendment  (123  Cong.  Rec  S8101, 
May  20,  1977). 

On  July  21,  1977,  a  floor  debate  was 
held  In  the  House  on  the  Conference 
Committee  version  of  the  bill.  In  the 
simimary  of  the  provisions  of  the  ver- 
sion finally  enacted  into  law,  it  is 
stated  that  the  "variance  procedure  in 
Section  515(e)  contemplates  only  one 
variance  procedure  for  the  entire  sub- 
Section  which  is  conditioned  by  the 
constraints  discussed  above,  including 
the  complete  backfilling  of  all  high- 
walls."  (123  Cong.  Rec.  H7584,  July  21, 
1977.)  See  also  the  Conference  Com- 
mittee report  (H.  Rep.  95-403,  July  12, 

1977.  p.  59)  which  discusses  this  provi- 
sion in  a  manner  which  leads  OSM  to 
believe  it  is  limited  to  steep  slope 
mining.  OSM's  narrow  interpretation 
of  Section  S15(e)  is  in  part  a  result  of 
this  analysis  of  the  legislative  history. 
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If  alternative  (1)  were  selected,  it 
would  have  to  be  on  the  basis  that 
paragraph  (eXl)  expands  the  limita- 
tion to  steep  slope  mining  stated  in 
(ex 2).  If  so,  then  It  might  logicaUy  be 
read  to  broaden  the  requirements  for 
which  the  variance  Is  available,  to  in- 
clude all  requirements  of  the  Act.  This 
is  even  broader  than  alternative  (5) 
and  is  not  suggested  by  the  legislative 
history. 

Alternative  (3)  has  not  been  adopt- 
ed, since  no  environmental  or  other 
policy  reason  exists  why  underground 
mines  should  not  be  able  to  take  ad- 
vantage of  the  variance. 

Alternative  (4)  requires  a  straining 
of  the  legislative  language  beyond  rea- 
sonable interpretation.  It  would  mean 
reading  Into  paragraph  (eKl)  the  "ap- 
proximate original  contour"  language 
of  pfu-agraph  (e)<2),  but  not  the  limita- 
tion of  that  language  to  steep  slopes, 
as  contained  in  paragraph  (eK2). 

Alternative  (5)  is  a  reasonable  read- 
ing of  the  language  of  paragraph  (e), 
but  files  In  the  face  of  the  legislative 
history  and  would  mean  that  any  re- 
quirement of  the  Act  could  be  waived 
by  the  regulatory  authority,  so  long  as 
watershed  control  would  be  improved 
and  the  highwall  Is  covered.  This  is  an 
extremely  broad  variance  which  would 
affect  all  OSM  regulations,  from  reve- 
getatlon.  waste  dams,  and  Impound- 
ments, to  bonding.  Inspections,  and 
permit  procedures.  There  Is  no  basis  in 
the  legislative  history  for  adoption  of 
this  alternative,  which  would  undercut 
the  Congressional  intent  for  minimal 
national  standards,  by  allowing  every 
regulatory  authority  to  waive  any  re- 
quirement of  the  permanent  program. 

No  provision  has  been  made  In  these 
regulations  to  broaden  the  variations 
from  approximate  original  contour, 
except  in  mountalntop  removal,  to  in- 
clude other  than  steep  slope  oper- 
ations. It  should  be  noted,  however, 
that  under  the  definition  of  steep 
slopes  contained  in  Section  701.5  of 
these  regulations,  a  regulatory  author- 
ity may  malie  the  steep  slope  provi- 
sions applicable  on  slopes  of  less  than 
20*. 

A  comment  stated  that  to  require 
covering  the  highwall  provides  no  vari- 
ance to  approximate  original  contour 
requirements.  The  Intention  of  the 
Act  was  not  to  provide  loopholes  by 
which  operations  might  be  conducted 
without  eliminating  the  highwall.  The 
variance  provision  permits  the  opera- 
tor to  regrade  the  effected  area  to  a 
steeper  angle  than  the  original  topog- 
raphy; however,  the  stability  of  the 
backfilled  material  must  be  assured 
and  the  highwall  must  be  eliminated 
by  backfilling  or  reduction.  OSM  be- 
lieves that  the  drafters  of  Section 
S15(eX2)  meant  what  they  wrote, 
when  they  provided  that  the  variance 
would  be  from  "approximate  original 
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contour,"  and  hot  from  the  highwall- 
coverlng  requirement,  which  is  a  sepa- 
rate requlremient  of  Section  516(dK2) 
of  the  Act. 

As  originally  proposed.  Section 
785.16  included  a  provision  requiring 
the  regulatory  authority  to  enact  spe- 
cial regulations  to  implement  this  vari- 
ance. This  language  has  been  deleted 
in  the  final  rules  because  OSM  t>e- 
lieves  it  would  be  redundant.  The  sub- 
stance of  that  provision  is  now  imple- 
mented in  the  Introductory  paragraph 
to  Section  828.15  of  these  rules. 

A  comment  was  received  suggesting 
that  proposed  Section  785.16(b).  which 
cross  referenced  the  definition  of 
steep  slopes,  be  deleted  as  uimeces- 
sary.  This  recommendation  was  ac- 
cepted and  the  Section  has  been  de- 
leted. 

When  this  Section  was  proposed, 
OSM  announced  it  was  considering 
adopting  a  simplified  procedure  for  ap- 
plicants for  this  variance  and  solicited 
public  comment  on  the  legality  and 
desirability  of  the  proposal.  (43  F.R. 
41689,  September  18,  1978)  OSM  re- 
ceived no  comments  on  this  proposal. 
After  further  reflection  and  analysis, 
OSM  has  been  unable  to  Justify  the 
proposed  simplified  procedure.  AU 
steep  slope  operations  must  obtain 
mining  and  reclamation  permits,  and 
the  permit  application  provisions  have 
already  been  reduced  to  the  minimum 
required  under  the  Act  to  achieve  stat- 
utory goals.  In  addition.  OSM  is  con- 
cerned that  this  statutorlly-authorlzed 
varlaiu^  should  not  become  a  loophole 
to  the  contour-restoration  require- 
ments of  the  permanent  program  for 
operations  not  eligible  under  the  strict 
criteria  of  Section  616(e)  of  the  Act. 
Accordingly,  no  special,  shortened 
permit  procedure  has  been  promulgat- 
ed, and  OSM  does  not  expect  it  will 
approve  any  such  alternative  proce- 
dures proposed  for  any  State  program. 
Such  an  alternative  is  not  within  the 
"State  Window"  concept  of  Section 
713.13. 

9  785.17    Permit   •pplication    rcqairvmenU 
for  prime  farmlanda. 

Section  785.17  contains  the  require- 
ments for  a  permit  application  where 
the  land  to  be  mined  is  prime  farm- 
land. Authority  for  this  Section  is 
found  in  Sections  102.  201.  501(b). 
503(a).  604,  507(b)  (11)  and  (16). 
508(aX2-5.  8.  13).  510  (b)  and  (d).  511. 
515(bX2.  5-7.  19-20)  and  516  of  the 
Act  These  provisions  are  intended  to 
ensure  that,  once  prime  farmland  is 
identified  under  the  pre-appllcation 
investigations  of  prime  farmland  re- 
quirements of  Sections  779.27  or 
783.27.  for  suirface  and  underground 
mines  respectively,  adequate  plans  will 
be  developed  by  permit  applicants  to 
ensure  return  of  prime  farmland  to 
equal  or  higher  agricultural  produc- 


tion than  before  mining.  This  Section 
sets  forth  the  Information  that  permit 
applications  must  include  if  the  area 
proposed  to  be  mined  contains  prime 
farmland.  F\irther  discussion  of  the 
authority,  basis,  and  purpose  of  Sec- 
tion 785.17  is  found  in  the  preamble  to 
the  proposed  regulations  at  43  FH 
41715-41719  (September  18,  1978).  Cer- 
tain paragraphs  of  the  proposed  regu- 
lations received  no  comments  and.  ac- 
cordingly, remain  the  same  in  the 
final  regulations  other  than  renum- 
bering or  minor  editorial  changes. 
They  are  Paragraphs  (bX2).  formerly 
(eX2):  (bK4).  formerly  (eX3):  (bX5). 
formerly  (eX4);  (bX6),  formerly  (eX5); 
and  (dX2),  formerly  (fX2Xii).  The  ma- 
terial in  paragraphs  (c)  and  (d)  of  the 
proposed  regulations  has  k)een  moved 
to  Sections  779.27  and  783.27  of  the 
final  regiilatlons:  and  the  definition  of 
soil  survey  in  paragraph  (b)  has  been 
moved  to  Section  701.5.  All  changes  In 
the  final  versions  of  these  Sections  are 
discussed  in  their  respective  pream- 
bles. 

Paragraph  (a)  sets  forth  the  scope 
and  range  of  applicability  of  the  prime 
farmland  permit  application  require- 
ments. It  Implements  Section  51(Kd)  of 
the  Act  which  makes  special  prime 
farmland  performance  standards  ap- 
plicable to  all  surface  coal  mining  and 
reclamation  operations  on  areas  which 
are  identified  as  prime  farmlands. 

In  connection  with  Paragraph  (a), 
OSM  received  many  comments  on  the 
prime  farmlands  exemption  or  "grand- 
father clause"  for  permits  issued  prior 
to  August  3,  1977.  This  exemption  im- 
plements SecUon  610(dX2)  of  the  Act. 
As  set  forth  in  both  the  proposed  reg- 
ulations and  final  regulations,  the 
grandfather  clause  for  prime  farm- 
lands applies  only  to  areas  where 
mining  is  authorized  imder  permits 
issued  prior  to  August  3.  1977;  it  does 
not  apply  to  new  areas,  not  previously 
covered  by  a  permit,  which  are  includ- 
ed In  renewals  or  revisions  of  pre- 
August  3,  1977,  permits.  New  areas, 
where  mining  is  not  previously  author- 
ized under  a  prior  permit,  will  l>e  re- 
quired to  meet  the  prime  farmlands 
performance  standards  of  Part  823. 

This  interpretation  of  the  grandfa- 
ther clause  for  the  permanent  regula- 
tions differs  from  the  exemption  in 
the  initial  regulations  as  set  forth  in 
30  CPR  716.7(aX2).  OSM  believes  that 
a  different  construction  of  this  exemp- 
tion for  the  pemument  program  is  Jus- 
tified because  of  Congress'  intent  to 
prevent  indefinite  expansion  of  mining 
in  prime  farmland  areas  If  operators 
cannot  achieve  compliance  with  the 
prime  farmland  performance  stand- 
ards. See.  e.g..  123  Cong.  Rec.  H7588- 
7589  (daUy  ed..  July  21.  1977.  state- 
ments of  Congressmen  Tsongas  and 
Udall);  and  In  n  Surface  Mining  Liti- 
gation. 452  P.  Supp.  327  (DJD.C.  1978). 


No  commenters  responded  to  OSM's 
explicit  request  (43  PR  41715)  for  data 
indicating  that  this  provision  of  the 
permanent  regulations  will  prohibit 
an>  existing  operations.  Thus.  OSM 
has  concluded  that  continued  oper- 
ation of  ongoing  milling  will  be  as- 
sured, as  Congress  llke«ise  Intended. 
See.  e.g..  S.  Rep.  No.  95-337.  95th 
Cong.  1st  Sess.  105  (1977);  and  123 
Cong,  Rec.  S12442  (daily  ed.,  July  20. 
1977.  statements  of  Senators  McClure 
and  Metcalfe).  Moreover,  because  Sec- 
tion 511(aX3)  of  the  Act  requires  that 
a  new  permit  application  must  be  pre- 
pared for  any  permit  revisions  which 
encompass  an  extension  of  the  permit 
area.  OSM  believes  that  revisions  or 
renewals  which  relate  to  new  areas  of 
prime  farmland  cannot  be  grandfath- 
ered from  the  requirements  of  the  per- 
manent prime  farmland  reclamation 
standards. 

A  number  of  commenters  supported 
OSM's  Interpretation  of  the  grtrndfa- 
ther  clause  in  the  proposed  regula- 
tions. They  pointed  out  that  a  broader 
grandfather  clause  (a)  would  provide 
an  unfair  economic  advantage  to  exist- 
ing mines,  (b)  would  allow  mines  to  be 
exempt  indefinitely,  and  (c)  would  be 
contrary  to  Congress'  concern  to  re- 
store prime  fairmlands  to  full  produc- 
tivity. Several  commenters  opposed 
any  exemption  from  the  permanent 
regulations  as  not  authorized  by  the 
AcL  Other  commenters  opposed  even 
the  broader  exemption  of  the  Initial 
regulations  as  being  too  restrictive: 
they  argued  that  all  permit  renewals 
or  revisions  should  be  grandfathered 
from  the  permanent  program  and  dis- 
puted the  effect  of  the  legislative  his- 
tory. They  claimed  that  pre-permlt 
studies  and  surveys  could  not  possibly 
be  completed  prior  to  expiration  of 
their  current  permits  and  that  the 
grandfather  clause  is  not  limited  to 
the  Initial  regulations.  For  the  reasons 
explained  above,  OSM  agrees  with 
those  commenters  who  opposed  a 
broader  grandfather  clause  and  has  re- 
jected the  comments  that  urged  ex- 
pansion of  the  grandfather  clause 
beyond  the  initial  regulations  to  cover 
all  permit  renewals  or  revisions  during 
the  permanent  program. 

Several  commenters  were  also  con- 
cerned about  what  types  of  permits 
would  qualify  for  this  exemption.  In 
light  of  the  definition  of  permit  in 
Section  701(15)  of  the  Act.  OSM  be- 
lieves that  a  permit  to  conduct  surface 
coal  mining  operations  is  the  only  type 
of  permit  that  qualifies;  other  types  of 
Pederal,  State  or  local  permits  are  not 
sufficient  to  satisfy  this  exemption 
even  If  they  were  issued  prior  to 
August  3.  1977. 

Numerous  comments  were  also  re- 
ceived on  OSM's  conclusion  in  the  pre- 
amble to  the  proposed  regulations  (43 
PH.  41716)  that  Section  785.17  appUes 
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to  underground  mining  activities. 
Many  conunenters  argrued  that  under- 
ground mining  should  be  excluded 
from  the  prime  farmland  provisions 
because  (a)  surface  effects  of  under- 
groimd  mines  are  small  in  comparison 
with  surface  mines;  (b)  the  location  of 
surface  facilities  for  underground 
mining  is  strongly  constrained  by  the 
geology,  hydrology,  geography,  trans- 
portation routes,  and  existing  surface 
resources  and  land-use  patterns  which 
may  cause  the  most  desirable  mine  site 
to  be  located  on  prime  farmland;  and 
(c)  the  prime  farmland  provisions 
would  Impose  an  additional  constraint 
on  the  location  of  these  surface  fsurlll- 
ties,  a  constraint  that  in  many  in- 
stances would  be  both  expensive  and 
may  not  provide  for  environmentally 
optional  siting  of  surface  facilities. 
Many  other  commenters  supported 
the  application  of  prime  farmland  re- 
quirements to  underground  mines. 
They  pointed  out  the  damage  caused 
to  prime  farmlands  from  subsidence 
which  reduces  productivity,  alters 
drainage  and  renders  soil  untillable. 

OSM  has  decided  to  retain  the  appli- 
cability of  the  prime  fannlands  re- 
quirements to  both  surface  and  under- 
ground mines.  The  reasons  for  this  de- 
cision are  as  follows:  (a)  OSM  does  not 
have  authority  under  Section  516(d)  of 
the  Act  to  exempt  underground 
mining  from  the  requirements  of  Sec- 
tion 785.17  because  the  siirface  effects 
of  underground  mining  surface  oper- 
ations and  facilities  on  prime  farmland 
can  be  as  damaging  as  the  effects  of 
surface  mining  on  prime  farmland;  (b) 
none  of  the  commenters  provided  doc- 
umentation of  distinct  differences  be- 
tween surface  and  underground  mines 
that  could  require  special  permit  ap- 
plication procedures  to  protect  iTrlme 
farmland  from  deep  mining:  and  (c) 
the  severe  surface  damage  from  subsi- 
dence due  to  underground  mines,  as 
documented  by  Bunrud  and  Oster- 
wald,  1978.  pp.  1  and  65.  makes  it  Im- 
perative that  prime  farmland  be  pro- 
tected from  deep  mining. 

Paragraph  (b)  sets  forth  the  re- 
quired contents  for  a  permit  iu>plica- 
tion  with  respect  to  prime  farmlands. 
Including  a  soil  survey,  the  method 
and  type  of  equipment  to  be  used  for 
soil  removal,  storage  and  replacement, 
moist  bulk  density  data,  location  of 
stockpile  areas,  documentation  con- 
cerning use  of  other  suitable  soil  mate- 
rial, seeding  or  cropping  plans,  studies 
on  levels  of  yield,  current  estimated 
yield,  and  restoration  of  soil  productiv- 
ity to  equivalent  yield.  These  data  in 
the  application  need  only  be  provided 
with  respect  to  the  area  to  be  covered 
by  the  permit,  as  opposed  to  the  entire 
mine  plan  area.  This  limited  coverage 
is  Justified,  in  OSM's  view,  in  order  to 
avoid  an  unnecessary  burden  on  the 
appUcsmt.     Nevertheless,     all     prime 


15085 

farmland  in  the  mine  plan  area  will  be 
adequately  protected  by  means  of  the 
pre-appllcation  procedures  of  Sections 
779.27  and  783.27  wlilch  reqtiire  inves- 
tigation of  the  entire  mine  plan  area 
to  determine  the  location  of  any  tnime 
farmland  areas. 

Commenters  expressed  two  concerns 
about  the  soil  sur%ey  required  in  Para- 
graph (bMl).  First,  they  asked  wheth- 
er a  survey  could  be  conducted  by  per- 
sons or  organizations  other  than  the 
Sou  ConservaUon  Service  (SCS).  OSM 
did  not  intend  to  restrict  the  regula- 
tions In  this  manner.  Under  the  final 
regulations,  other  qualified  individ- 
uals, groups,  or  organizations  could 
perform  the  survey.  Second,  a  few 
commenters  expressed  concern  that 
many  sc^  surveys  are  over  20  years  old 
and  would  not  be  adequate  to  reflect 
the  cxirrent  condition  of  prime  farm- 
land soils.  OSM  realizes  that  some  old 
soU  surveys  would  not  now  meet  the 
standards  of  the  National  Cooperative 
Soil  Survey  (NCSS).  Before  use  of 
these  surveys  can  be  approved,  they 
will  have  to  be  revised  or  updated  to 
the  NCSS  standards,  so  that  the  soil 
maps  and  descriptions  acciirately  re- 
flect premining  soil  profiles. 

Several  commenters  proposed  that 
information  gained  from  a  soil  survey. 
developed  in  accordance  with  the  pro- 
cedures set  forth  in  U.S.D.A.  Hand- 
books 436  (Soil  TazotuHny)  and  18 
(Soil  Survey  Manual),  should  be  ade- 
quate to  descrllje  the  soils  within  the 
permit  area  and  that  site-specific  soU 
Information  is  not  necessary.  OSM 
agrees  that  this  soil  survey  informa- 
tion is  svifficient  and  will  be  adequate 
for  the  purposes  of  the  permit  applica- 
tion. Accordingly,  these  publications 
have  be«i  incorporated  by  reference 
into  the  final  regulations,  and  OSM 
allows  for  other  representative  de- 
scriptions to  be  used,  if  available  and 
approved  by  the  regxilatory  authority. 

A  OHnmenter  requested  clarification 
In  the  final  regulations  to  explain  that 
map  luiit  descriptions  are  to  be  pre- 
pared as  part  of  the  soil  survey.  Para- 
graph (bXlXU)  has  been  revised  to  re- 
quire that  a  soil  survey  Include  map 
unit  descriptions  and  a  representative 
soil  profile  description.  Map  unit  de- 
scriptions and  representative  soil  pro- 
file descriptions  are  needed  to  deter- 
mine that  proposed  mining  operations 
will  be  conducted  In  compliance  »1th 
the  performance  standards  in  Part 
823.  Soil  profile  descriptions  will  docu- 
ment the  thickness  and  physk»l  prop- 
erties of  all  soil  layers  In  the  natural 
soil,  and  can  be  used  for  quality  com- 
parision  between  natural  soil  and  re- 
construction soil,  or  between  natural 
soil  and  proposed  substitute  material. 

One  commenter  suggested  that  soil 
map  units  for  prime  farmland  soils 
should  be  prepared  by  a  certified  soil 
scientist  or  agronomist  in  order  to  pro- 
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vide  a  uniform  standard  of  excellence, 
'  since  only  qualified  Individuals  are  cer- 
tified. While  this  may  be  correct.  OSM 
bellevea  that  the  requirement  of  Para- 
graph (bKl)  of  the  final  regulation  for 
surveys  to  be  prepared  according  to 
the  standards  of  the  NCSS,  and  In  ac- 
cordance with  procedures  set  forth  In 
U^.D.A.  Handbooks  436  (Soil  Taxon- 
omy) and  18  (Soil  Survey  Manual), 
will  accomplish  the  same  goals  of  uni- 
formity and  high  standards.  In  addi- 
tion, further  control  will  be  provided 
by  the  requirement  for  the  SCS  to 
review  the  map  units  for  conformity 
with  established  standards.  OSM  be- 
lieves that  the  SCS  soil  scientists  are 
qualified  to  interpret  the  standards 
whether  or  not  they  choose  to  Join  a 
voluntary  certification  program. 

Paragraph  (b)(3)  is  a  new  provision 
which  corresponds  to  the  require- 
ments of  30  CPR  823.14(c),  concerning 
compaction  of  prime  farmland  soils.  In 
response  to  numerous  comments,  the 
latter  Section  has  been  changed  to 
measure  compaction  In  terms  of  moist 
bulk  density  rather  than  permeability. 
The  reasons  for  that  change  are  dis- 
cussed in  the  preamble  for  Part  823. 
Having  made  that  change,  however,  it 
became  necessary  to  make  a  corre- 
sponding change  In  Section  785.17.  In 
order  to  ensiire  that  the  necessary 
moist  bulk  density  data  are  submitted 
with  the  permit  application. 

Paragraph  (bK3)  requires  that  moist 
bulk  density  measurements  be  taken 
for  each  soil  horizon  by  methods  de- 
scribed by  the  SCS.  These  measure- 
ments of  moist  bulk  density  are  neces- 
sary so  that  soil  compaction  may  be 
estimated  for  the  soil  reconstruction 
standards  of  Section  823.14(c).  Soil 
compaction  must  be  mlminlzed  so  that 
the  reconstructed  soil  will  have  opti- 
mal root  growth  potential  (McCor- 
mack.  1967,  p.  28.  Table  3).  Root 
growth  is  directly  related  to  crop 
yields  which  are  paramount  In  achiev- 
ing prime  farmland  performance 
standards. 

The  methods  utilized  by  the  SCS  In 
determining  moist  bulk  density  in- 
clude specific  procedures  dealing  with 
soil  particle  sizes  and  soil  moisture 
content.  These  procedures  are  espe- 
cially Important  in  determining  moist 
bulk  density  parameters  on  agricultur- 
al soil.  Often  moist  bulk  density  tests 
by  the  construction  Industry  relate 
only  to  compacted  fill.  Such  compac- 
tion, of  course,  would  be  devastating 
to  plant  growth  (McCormack.  1967.  p. 
20).  The  preambles  to  both  the  defini- 
tion of  moist  bulk  density  in  Section 
701.5  and  to  Section  823.14(c)  discuss 
moist  bulk  density  further. 

Some  commenters  suggested  a 
change  in  Paragraph  (bM4)  to  require 
separate  stockpiling  only  where  neces- 
sary. This  change  would  aUow  opera- 
tors to  store  prime  and  nonprlme  soil 
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materials  In  the  same  stockpile.  OSM 
has  not  adopted  this  change  because 
mixing  the  A  horizon  with  the  next 
lower  horizon,  the  B  horizon,  or  other 
materials  of  lesser  quality  than  the  A 
horizon,  can  result  in  a  productivity 
potential  far  short  of  the  level  of  yield 
which  might  otherwise  be  achieved 
through  separate  stockpiling  (McCor- 
mack. 1974.  p.  150.) 

Other  commenters  suggested 
changes  in  Paragraphs  (b)(7).  which 
requires  submission  of  available  stud- 
ies or  data  to  demonstrate  that  any 
other  suitable  material  which  the  ap- 
plicant proposes  to  use  In  place  of  the 
A.  B,  or  C  soil  horizons  will  achieve 
equivalent  or  higher  levels  of  yield 
after  mining.  Deletion  of  the  entire 
subsection  was  suggested  on  the  basis 
that  It  duplicated  Sections  816.111  and 
816.116.  Other  changes  in  the  lan- 
guage were  proposed  to  clarify  its  pur- 
pose, ensxire  uniform  results,  and  elim- 
inate any  confusion  about  Its  meaning. 
OSM  has  not  adopted  any  of  these 
changes  In  the  belief  that  the  reguJa- 
tion.  as  written,  will  provide  the  regu- 
latory authority  with  evidence  that 
the  plan  is  based  on  the  best  available 
scientific  evidence. 

Paragraphs  (b)  (8)  and  (9)  are  new 
paragraphs  which  clarify  the  permit 
requirements  needed  to  Implement 
new  Section  823.15.  revegetation 
standards  for  prime  farmlands.  The 
reasons  for  adding  those  new  Sections 
are  set  forth  In  the  preamble  to  Part 
823. 

Several  comments  were  received  con- 
cerning the  provision  for  consultation 
with  the  Secretary  of  Agriculture,  now 
contained  in  Section  785.17(c)  of  the 
final  regulations.  This  provision  imple- 
ments the  requirement  of  Section 
510(dKl)  of  the  Act.  for  the  regulatory 
authority  to  consult  with  the  Secre- 
tary of  Agriculture  before  issuing  a 
permit  for  mining  of  prime  farmland. 
These  commenters  suggested  that  the 
period  of  this  consultation  should  not 
extend  beyond  60  days.  They  claimed 
that  an  open-ended  review  period 
makes  it  impossible  for  operators  to 
plan  and  budget  for  their  permit  appli- 
cations. No  time  limit  has  been  im- 
posed in  the  final  regulations  because 
the  regulatory  authority  is  responsible 
for  timely  consultation  with  the  Secre- 
tary of  Agriculture.  Also,  envirorunen- 
tal  conditions  such  as  frozen  ground 
would  make  it  difficult  to  conform 
with  such  a  short  time  limit. 

A  few  commenters  questioned 
whether  the  Secretary  of  Agriculture 
is  required  to  review  the  soil  recon- 
struction plan  twice,  on  both  the  pre- 
appllcatlon  identification  and  the  com- 
plete application.  Any  confusion  in 
this  respect  should  be  eliminated  by 
the  transfer  of  the  identification  pro- 
cedures to  Sections  779.27  and  783.27. 
Another  commenter  asked  for  clarifi- 


cation of  the  U.S.D.A.'s  role  in  issuing 
a  permit  for  mining  on  prime  farm- 
lands. Under  the  final  regulations, 
U.S.D.A.  reviews  and  comments  on  the 
soil  reconstruction  plan,  but  the  regu- 
latory authority  remains  responsible 
for  Issuance  or  nonlssuance  of  the 
permit  to  mine. 

Paragraph  (d)  sets  forth  the  findings 
which  must  be  made  by  the  regulatory 
authority  before  it  grants  a  permit  to 
mine  on  prime  farmlands.  Paragraph 
(dXl)  requires  that  the  postmlning 
land  use  must  be  prime  farmland.  Sev- 
eral commenters  suggested  that  the 
Act  only  requires  that  lands  be  re- 
claimed "to  a  condition  capable  of  sup- 
porting the  uses  which  It  was  capable 
of  supporting  prior  to  any  mining,  or 
higher  or  better  uses  .  .  .,"  and  that 
the  owner  of  the  reclaimed  surface  has 
the  right  to  decide  what  are  higher  or 
better  uses  within  the  constraints  of 
local  land- use  laws  and  zoning  regula- 
tions. 

OSM  disagrees  with  this  interpreta- 
tion of  the  Act.  Instead.  OSM  believes 
that,  at  the  time  the  bond  is  released, 
the  land  must  be  both  capable  of  sup- 
porting prime  farmland  use  and  must 
actually  be  in  use  as  prime  farmland. 
This  interpretation  Is  based  on  several 
provisions  of  the  Act.  Under  Section 
610(dKl).  a  permit  may  be  issued  for 
the  mining  of  prime  farmlands  only 
upon  a  finding  that  "the  operator  has 
the  technological  capability  to  restore 
such  mined  area,  within  a  reasonable 
time  to  equivalent  or  higher  levels  of 
yield  as  nonmined  prime  farmland  in 
the  surrounding  area  under  equivalent 
levels  of  management  and  can  meet 
the  soil  reconstruction  standards  In 
Section  515(bK7)." 

Furthermore,  Section  515(b)(7)  re- 
quires that,  when  prime  farmlands  are 
mined,  the  topsoU  and  other  soil  hori- 
zons suitable  for  plant  growth  be  seg- 
regated and  replaced  over  spoil  materi- 
al; and  Section  515(cK2)  provides  that 
a  permittee's  performance  bond  shall 
not  be  released  "until  soil  productivity 
for  prime  farmlands  has  returned  to 
equivalent  levels  of  yield  as  non-mined 
land  of  the  same  soil  tjrpe  in  the  sur- 
rounding area  under  equivalent  man- 
agement practices."  All  of  these  provi- 
sions are  based  on  the  assumption 
that  prime  farmland  will  be  restored 
to  agriculture  production. 

This  interpretation  is  further  con- 
firmed by  the  legislative  history  of  the 
Act  where  Congress  frequently  re- 
ferred to  the  need  to  reclaim  prime 
farmland  for  agriculture  use  and  not 
allow  conversion  to  other  uses.  See. 
e.g..  123  Cong.  Rec.  S8104,  S8108. 
S8111  (dally  ed.  Mar  20.  1977);  and 
H.R.  Rep.  No.  493,  95th  Cong.,  1st 
Sess.  105  (1977).  Without  this  require- 
ment, the  provisions  of  the  soil  recon- 
structioQ  standards  based  on  plant 
growth,  the  requirement  of  restoration 


of  soil  productivity,  and  the  compari- 
son of  the  yield  after  reclamation  to 
the  yield  of  surrounding  nonmined 
prime  farmland  would  be  meaningless. 
Another  commenter  on  Paragraph 
(dXl)  expressed  concern  that  ponds  or 
haul  roads  left  after  mining  prime 
farmland  could  result  in  a  decrease  in 
prime  farmland  acreage:  they  suggest- 
ed that  the  regulations  be  revised  to 
prevent  such  occurrence.  OSM  be- 
lieves that  this  change  Is  not  necessary 
because  Paragraph  (dKl)  allows  only 
prime  farmland  as  the  postmlning 
land  use.  On  this  basis,  roads  and 
ponds  are  not  acceptable  as  a  postmln- 
ing land  use  on  prime  farmlands 
where  such  roads  and  ponds  were  not 
present  before  mining,  except  that  the 
regulatory  authority  may  approve  a 
final  cut  water  loody. 

A  number  of  commenters  opposed 
the  regulation  contained  in  Paragraph 
(dK3)  requiring  the  regulatory  author- 
ity to  find  in  writing  that  the  appli- 
cant has  the  technological  capability 
to  restore  prime  farmland.  Section 
510<dKl)  of  the  Act  requires  this  find- 
ing. Two  commenters  suggested  that 
this  paragraph  be  reworded  to  require 
the  operator  to  demonstrate  techno- 
logical capability  to  restore  prime 
farmland.  These  comments  have  been 
rejected  because  OSM  believes  that 
sufficient  Information  is  required  in 
the  permit  application  and  mining 
plan  for  the  regulatory  authority  to 
determine  whether  the  operator  Is 
technologically  capable  of  restoring 
prime  farmland.  The  regulatory  au- 
thority may  require,  however,  any  ad- 
dltlorud  evidence  that  it  deems  neces- 
sary to  assist  it  in  its  determination  of 
the  operator's  technological  capability 
of  restoring  prime  farmland. 

Another  commenter  noted  that 
there  Is  a  range  in  productivity  among 
prime  farmland  soils  and  suggested 
that  technological  capability  be  based 
upon  a  comparison  of  yield  restoration 
to  similar  nonmined  prime  fannland, 
rather  than  only  to  nonmined  farm- 
land in  the  surrounding  area.  OSM 
agrees  that  productivity  of  all  prime 
farmland  is  not  equal;  but  no  change 
has  been  made  in  this  paragraph  be- 
cause the  final  regulations  in  Part  823 
establish  the  standards  for  restoration 
of  productivity  and  it  would  be  both 
duplicative  and  unnecessary  to  repeat 
those  standards  in  this  paragraph  con- 
cerning the  permit  findings. 

Several  commenters  Questiosied  the 
reference  to  Section  515(bK5)  tn  the 
preamble  to  the  proposed  regulations 
(43  F.R.41715).  They  claimed  that  Sec- 
tion 515(bX7)  is  the  sole  source  of  soil 
handling  requirements  for  prime  farm- 
lands and  that  Section  515(bK5)  ap- 
plies only  to  nonprlme  farmland  areas. 
OSM  continues  to  rely  on  Section 
515<bK5).  however,  because  it  and  Sec- 
tions 515(b)  (2).  (6),  and  (19)  are  essen- 
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tlal  authority  lor  the  full  ranse  of  en- 
vironmental protection  performance 
standards  to  which  operations  on 
prime  farmlaxMls  are  subject,  as  pro- 
vided in  Section  785.n(dX4)  of  the 
final  regulations.  While  Section 
515(bX7)  is  more  specific  concerning 
the  topsoil  reconstruction  require- 
ments for  prime  farmlands,  it  does  not 
entirely  supplant  these  other  require- 
ments of  the  Act.  As  Section  810.11  of 
the  final  regulations  explains,  oper- 
ations on  prime  farmlands  must  meet 
all  other  generally  applicable  perform- 
ance standards,  as  well  as  the  more 
specific  sUndards  of  Part  823. 

S  785.18  Variances  fcM-  delay  in  contempo- 
raneous reclamation  requirement  com- 
bined surface  and  underground  mining 
operations. 

This  Section  has  not  been  changed 
substantively  from  the  proposed  regu- 
laUons  (43  PR  41857-41858).  The  pre- 
amble accompanying  the  draft  perma- 
nent regulatory  program  found  at  43 
F.R.  41719  (September  18,  1978)  is 
hereby  incon?orated  by  reference  and 
sets  forth  the  authority,  basis,  and 
purpose  of  this  Section.  This  Section 
applies  to  permit  applications  for  com- 
bined surface  and  underground  coal 
mining,  where  the  applicant  desires  a 
variance  from  the  requirement  to  re- 
claim the  effected  land  as  contempora- 
neously as  practicable,  so  as  to  con- 
duct underground  mining  activities. 
This  Section  authorizes  operations 
which  must  comply  with  the  standards 
of  Parts  816,  and  818,  and  the  reader  is 
referred  to  .the  preamble  discussion 
for  Part  818  for  a  discussion  of  issues 
relevant  to  this  8ecti<m. 

As  proposed,  this  Section  has  a  dif- 
ferent Paragraph  (c)  which  has  been 
deleted  because  it  was  redundant.  All 
subsequent  proposed  Paragraphs  were 
relettered  within  th»  Section  in  this 
final  version.  Several  references  to 
Section  51d(b)  of  the  Act  were  either 
replaced  with  correct  references  to  the 
appropriate  Implementing  regulation 
or  deleted  as  unnecessary. 

A  comment  was  Teceived  which  pro- 
posed that  a  new  sentence  be  added  to 
Section  785.18(a)  to  limit  the  scope  of 
the  provision.  The  proposed  language 
would  have  stated  that  no  variance 
would  be  required  from  the  regulatory 
authority  in  those  situations  where 
surface  facilities  are  being  constructed 
for  an  underground  mining  operation 
and  the  coal  extracted  from  the  site  is 
only  for  such  site  preparation  and  In- 
stallaticm. 

The  Intent  of  Section  515(bXl6)  of 
the  Act  and  Section  785.18  and  Part 
818  of  the  permanent  regulations  is  to 
allow  concurrent  methods  of  mining 
while  protecting  the  environment  and 
the  health  and  safety  of  the  miners. 
Thus,  Incidental  coal  production  rela- 
tive to  site  preparations  for  an  under- 
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ground  mining  activity  should  not  nec- 
essarily be  eligible  for  a  variance,  since 
it  micbt  not  constitute  "surface 
minin«  activities."  in  which  case  it 
would  be  subject  to  the  cootemp<Mmne- 
ous  reclamation  requirements  in  Sec- 
tion 817.100.  OSM  does  not  feel  that 
describing  the  site-preparation  activi- 
ties will  be  burdensome  to  the  opera- 
tor, and  feels  that  any  variance  for 
"Incidental"  extraction  would  be  sub- 
ject to  possible  abuse.  The  commenter 
gave  no  reason  why  the  site-prepara- 
tion activities  should  not  either  be  fol- 
lowed by  prompt  reclamation  or  re- 
ceive a  variance  under  this  Section. 

Accordln^y,  no  change  in  the  pro- 
posed regulations  was  made  in  re- 
sponse to  this  comment. 

S  785.19     AlluTtal  ralley  floors. 

Introduction 

785.19  contains  the  permit  applica- 
tion portion  of  the  Office's  regulatory 
standards  for  Insuring  protection  of  al- 
luvial valley  floors  in  the  arid  and  se- 
mlarid  areas  of  the  United  States  and 
is  adopted  under  the  authority  of  Sec- 
tions 102,  201,  501,  503.  504.  505.  506. 
507,  508.  509,  510,  515,  516,  517.  519. 
522.  and  701  of  the  Act.  Section  785.19 
provides  minimum  standards  for  the 
permitting  of  surface  coal  raining  and 
reclamation  operations  In,  adjacent  to 
or  under  valleys  holding  a  stream.  Per- 
formance, design,  and  reclamation 
standards  for  the  protection  of  alluvial 
valley  floors  are  adopted  at  Part  822  of 
Subchapter  K.  The  harm  resulting  to 
alluvial  valley  floor  systems  and  their 
use  for  agriculture  from  surface  coal 
mining  and  reclamation  operations 
which  Section  785.19  and  Part  822  are 
designed  to  mitigate,  are  described  in 
the  Pinal  EIS  at  pages  BIII-34  to 
BIII-36.  The  general  basis  and  pur- 
pose for  the  alluvial  valley  floor  per- 
mitting requirements  was  described  at 
43  FR  41719-41720.  41723-41724  (Sept. 
18,  1978). 

(A)  The  Office  has  made  a  number 
of  editorial  and  organizational 
changes  In  the  original  three  Sections 
that  treated  alluvial  valley  floor  con- 
sideration for  surface  coal  mining  and 
reclamation  operations  in  the  arid  and 
semiarid  areas  of  the  United  States. 
Two  of  the  proposed  Sections,  785.19 
and  788.17,  both  related  to  permitting, 
have  been  combined  in  order  to  clearly 
Indicate  to  an  applicant,  at  the  time 
the  preappllcation  Investigations  are 
conducted,  the  criteria  for  permit  ap- 
proval or  denial.  Thus  proposed  786,17 
has  been  transferred  to  785.19  as  para- 
graph (e)  of  the  final  rule. 

(B)  The  Office  has  determined  that 
the  proposed  regulations  related  to  al- 
luvial valley  floors  were  not  consistent 
in  the  use  of  location  designating 
terms  such  as  "adjacent  area"  and  "af- 
fected area"  and  "mine  plan  area." 
Changes  have  been  made  at  the  fol- 
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lowing  places  in  the  final  regxilations 
to  ensure  continuity  within  the  regula- 
tions, and  to  avoid  any  confusion  re- 
garding the  intent  of  the  Office  with 
respect  to  alluvial  valley  floors: 

(1)  785.19(cKl>— The  reconnaissance 
investigation  shall  be  conducted  in  the 
mine  plan  area  and  in  the  adjacent 
area.  The  addition  is  necessary  to 
identify  alluvial  valley  floors  in  the  vi- 
cinity of  the  proposed  operations  and 
to  determine  whether  the  proposed 
operations  will  affect  alluvial  valley 
floors  both  within  and  outside  the 
mine  plan  area. 

(2)  Sections  785.19<cKlKi): 
785.19(cKlKii);  785.19<cKlKlll); 
785.19(cKlKiv);  785.19<c)<lKv); 
785.19(c)<l)<vi).— Mapping  of  lands 
and  documentation  of  sub-irrigated 
areas  and  flood  irriglble  areas  is  to  be 
accomplished,  at  a  minimum  in  the 
mine  plan  area  and  in  the  adjacent 
area  in  order  to  cover  areas  that  may 
be  affected.  Thus,  the  areas  referred 
to  in  Section  785.19(cKl)  (1)  through 
<vi)  are  the  same  as  those  defined  In 
785.19(cKl). 

Section  785.19<cK2>— The  term  study 
area  refers  to  the  area  required  to  be 
investigated  by  the  Regulatory  Au- 
thority pursuant  to  Section 
785.19(cMl)  in  order  to  identify  possi- 
ble alluvial  valley  floors  in  the  mine 
plan  area  and  the  adjacent  area,  and 
to  determine  the  probable  extent  of 
the  adjacent  area. 

(3)  Section  785.19(cK2KiiKC)— One 
commenter  asked  that  the  exemptions 
for  lands  artificially  sub-irrigated  by 
ponds  or  reservoirs  be  deleted  from 
the  criteria  for  alluvial  valley  floor  de- 
terminations In  subparagraph  Section 
785.19(cK2Kii)(C).  The  Office  under- 
stands that  the  reason  for  the  request 
is  that  separation  of  natural  sublrriga- 
tion  from  artificial  subirrigation  in 
such  areas  is  impossible.  In  situations 
where  a  dam  backs  up  water  and 
causes  flooding  and  an  associated  rise 
in  the  local  water  table,  there  is  often 
some  amount  of  both  natural  and  arti- 
ficial subirrigation.  The  definition  of 
alluvial  valley  floors  at  Section  701(1) 
of  the  Act  does  not  distinguish  be- 
tween natural  and  artificial  subirrigat- 
ed  areas  as  determinative  of  the  exist- 
ence of  an  alluvial  valley  floor.  The 
Office  has  deleted  the  exemption,  but 
does  not  intend  to  conclude  that  areas 
of  artificial  subirrigation  necessarily 
indicate  the  presence  of  an  essential 
hydrologlc  function  of  subirrigation. 
This  decision  is  further  suggested  by 
the  appearance  of  the  adverb  "natu- 
rally" modifying  "subirrigated"  In 
510(bK5KA)  of  the  Act.  Congress  con- 
cluded that  it  was  necessary  to  distin- 
guish natural  from  artificial  subirriga- 
tion for  purposes  of  determining  sig- 
nificance. This  distinction  is  not  rele- 
vant to  identlfyliig  alluvial  valley 
floors  in  the  first  instance  since  it  is 
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not  found  in  the  definition  In  Section 
701  of  the  Act. 

(4)  Section  785.19(dKl)— The  phrase 
"or  adjacent  to"  has  been  changed  to 
"adjacent  area"  to  be  consistent  with 
defined  terms  in  701.8. 

(5)  Section  785.19(dXlXll)— "Area" 
In  this  subparagraph  refers  to  the  af- 
fected area,  since  the  significance  to 
agricultural  activities  is  not  assessed  in 
unaffected  areas.  In  this  context,  af- 
fected area  is  understood  to  include, 
among  others,  areas  where  the  water 
supply  could  be  materially  damaged. 

(6)  Section  785.19<dX2)  (111)  and 
(iv>— The  "areas  designated  as  alluvial 
valley  floors"  refers  back  to  "land 
within  the  proposed  permit  area  or  ad- 
jacent area  identified  as  an  alluvial 
valley  floors." 

Section  510(bK5)  of  the  Act  provides 
that  exchange  of  private  coal  in  allu- 
vial valley  floors  for  Federal  coal  out- 
side alluvial  valley  floors  Bjre  to  be 
made  under  Section  206  of  the  Federal 
Land  Policy  and  Management  Act.  43 
U.S.C.  Section  1716. 

BLM  issued  Organic  Act  Directive 
78-14  on  March  17,  1978.  which  pro- 
vides that  exchanges  may  be  processed 
and  satisfied  under  the  regulations  in 
43  CFR  Part  2000  and  the  instructions 
in  the  Directive  itself. 

785.19  Use  of  definitioiu—<8ee  pre- 
amble to  Section  705.5).  One  com- 
menter asked  the  Office  why  allu\ial 
valley  floors  were  not  defined  the  way 
the  Clean  Water  Act  defined  "headwa- 
ters." The  Office  has  been  unable  to 
find  a  definition  of  "headwaters."  in 
either  the  Clean  Water  Act  33  USC 
Section  1251-1376  or  Safe  Drinking 
Water  Act  (42  USC  Section  300). 

(7)  Section  785.19  Impact  on  Mine- 
able Reserves 

One  commenter  opined  that  from 
fifteen  to  twenty  percent  of  western 
coal  could  be  "locked  out"  by  the  pro- 
posed regulations.  This  estimate  was 
based  on  calculations  of  the  area  of 
strippable  coal  overlain  by  all  alluvial 
soils  in  both  bottomlands  and  uplands 
at  sites  in  the  Powder  River  Basin.  A 
consultant  to  the  cothmenter  calculat- 
ed that  an  average  of  11.2  percent  of 
the  area  studied  at  four  sites  in  Wyo- 
ming and  Montana  was  covered  by  al- 
luvial soils.  More  specifically,  the  per- 
centages of  alluvial  valley  floors  using 
this  soils  classification  were  5.7,  9.9. 
16.1,  and  19.5  of  each  of  the  four  sites. 
The  corresponding  percentages  of 
strippable  coal  overlain  by  all  alluvial 
soils  were  5.7,  8.1,  11.2,  and  13.5  (aver- 
age 8.7  percent).  Tabulated  results  of 
other  studies  conducted  independently 
by  the  same  consultant  at  four  mine 
sites  (one  of  which  overlaps  one  of  the 
first  four  sites)  using  the  same  alluvial 
soil  criteria  showed  3.2,  5.3,  17.9.  and 
18.6  percent  of  the  strippable  coal  re- 
sources of  each  site  overlain  by  allu- 
vial valley  floors.  The  consultant  also 


calculated  for  four  additional  sites, 
that  the  flood  Irrigation  capability  was 
4.1.  6.0,  10.0,  and  14.0  percent  of  the 
site  area.  The  calculations  were  In- 
ferred by  the  commenter  to  have  been 
t)ased  on  guidance  procedures  pro- 
posed by  the  Department  on  August 
25,  1978  (43  FR  38035). 

Tlie  calculations  were  used  to  sup- 
port the  contention  of  the  commenter 
that  too  large  a  percentage  of  the 
West  would  t>e  de5ignated  as  alluvial 
valley  floors  if  the  Office's  proposed 
technical  guidelines  were  used.  The 
percentages  developed  by  the  com- 
menters  were  compared  to  average  es- 
timates by  Malde  and  Boyles  (1976), 
Schmidt  (1977),  and  Hardaway  et  aL 
(1977),  under  the  assertion  that  Con- 
gress developed  the  alluvial  valley 
floor  provisions  based  on  the  small  (3 
percent)  area  of  land  reported  by  the 
three  investigations  cited  above.  How- 
ever, the  specific  methods  (soil  sur- 
veys, maps,  etc.)  used  by  the  com- 
menters  to  develop  the  estimates  were 
not  shown,  so  it  was  not  possible  for 
the  Office  to  assess  the  degree  of  simi- 
larity with  the  Office's  proposed 
guideline  techniques.  It  appears  that 
the  commenter  assumed  that  all  allu- 
vial soils  will  be  designated  as  Indica- 
tors of  alluvial  valley  floors.  This  is 
valid  for  identifying  areas  to  be  stud- 
ied, but  It  Is  clear  that  neither  the 
technical  guideline  nor  these  regula- 
tions are  so  Indiscriminate  as  to  identi- 
fy alluvial  soils  as  alluvial  valley 
floors.  This  comment  did  not  result  In 
a  change  to  the  regulations  for  the  fol- 
lowing reasons.  First,  the  assumption 
that  all  alluvial  soils  are  located  in 
areas  that  would  be  designated  alluvial 
valley  floors  is  incorrect.  It  would  also 
be  Incorrect  to  assume  that  all  colluvi- 
al  soils  do  not  lie  in  alluvial  valley 
floors.  The  distinction  between  allu- 
vial and  coUuvial  soils  is  difficult,  and 
the  criteria  used  to  distinguish  be- 
tween them  have  not  t)een  correlated 
with  alluvial  valley  floor  determina- 
tions. The  Office  recognizes  that  cer- 
tain alluvial  soils,  as  well  as  certain 
otherwise  ideal  soils  in  certain  topo- 
graphic locations,  are  not  irrigable  or. 
In  site-specific  circumstances,  are  not 
attractive  for  use  for  agricultural  ac- 
tivities supported  by  subirrigation  or 
flood  irrigation. 

Second,  the  commenters  analysis 
also  ignores  the  fact  that  the  recon- 
naissance analysis  by  Hardaway  et  al. 
(1977)  found  a  wide  range  of  areas  of 
sub-irrigated  alluvial  valley  floors  In 
87  mine  sites  surveyed.  The  Office  rec- 
ognizes that  past  analysis  did  not  uti- 
lize the  investigative  techniques  cur- 
rently used  and  that  land  boundaries 
were  not  precise.  Nonetheless,  the 
order  oY  magnituoe  of  the  areas  identi- 
fied as  sub  irrigated  alluvial  valley 
floors  have  been  borne  out  by  field 
surveys.  For  comparison  with  the  per- 


centages of  alluvial  valley  floors  calcu- 
lated by  the  commenter,  Hardaway,  et 
al.,  identified  a  range  of  from  0  to  37 
percent  of  coal  mine  tracts  to  be  over- 
lain by  subirrigated  alluvial  valley 
floors— a  much  broader  range  in  per- 
centages than  that  offered  by  the 
conunenter. 

The  three  percent  value  referenced 
by  Congress  was  for  the  entire  West- 
em  United  States,  not  only  the 
Powder  River  Basin,  but  also  valley 
floors  in  the  Northern  Great  Plains. 

Additioruilly,  the  above  commenter 
also  proposed  that  the  Office  use  a  na- 
tional soils  classification  (of  Class  III 
or  better  soils)  to  desingate  alluvial 
valley  floors.  As  is  discussed  below,  in 
response  to  a  proposal  to  use  a  soil 
classification  criterion  as  an  absolute 
factor  for  identifying  alluvial  valley 
floors,  such  procedure  Ignores  the  re- 
quirement of  the  Act  to  compare  the 
significance  and  size  of  the  alluvial 
valley  floor  relative  to  the  adjoining 
upland  areas  and, the  farm's  agricul- 
tural activities. 

Further,  the  Office  did  not  change 
the  regulations  in  resE>onse  to  the 
commenter's  concern,  because  it  did 
not  relate  the  percentage  of  alluvial 
valley  floors  identified,  using  alluvial 
soils  or  soil  classes,  to  the  amount  of 
these  alluvial  valley  floors  which 
might  be  "locked  up"  by  the  provi- 
sions of  Section  510(b)(5)  of  the  Act. 
First,  the  designation  of  an  area  as  an 
alluvial  valley  floor  does  not  preclude 
mining  as  a  matter  of  law.  Mining  will 
only  be  prohibited  where  there  is  an 
alluvial  vsJley  floor  and  (1)  where 
mining  will  interfere  with  or  preclude 
farming:  (2)  where  mining  will  materi- 
ally damage  the  water  supply  to  an  al- 
luvial valley  floor,  or  (3)  where  the  es- 
sential hydrologlc  functions  cannot  be 
restored  after  mining.  Based  upon  ex- 
perience under  the  Initial  regulatory 
program,  the  Office  knows  that  all  al- 
luvial valley  floors  will  not  be  unmln- 
eable  as  suggested  by  the  commenter. 
Thus,  the  Office  feels  that  equating 
the  area  of  strippable  coal  "locked 
out"  with  all  alluvial  valley  floor  areas 
is  incorrect.  This  determination  Is  fur- 
ther borne  out  by  the  use  of  the  term 
•significance"  in  Section  785.19(eK2) 
to  allow  for  exemptions  from  the  gen- 
eral requirements  of  Section 
510(bK5KA)  of  the  Act  in  the  approval 
of  permits. 

(8)  Preapplication  Investiffation. 
Several  commenters  expressed  concern 
that  implementation  of  Section  785.19, 
in  particular  Paragraph  (cKl)  thereof 
would  remove  the  flexibility  they  felt 
had  been  expressed  in  the  Technical 
Guidelines  proposed  by  OSM  (43  Fed. 
Reg.,  pp.  38035-45  25  August  1978)  to 
guide  pre-permlt  investigations  on  al- 
luvial vaUey  floors.  Specific  objections 
to  785.19(c)  by  other  commenters  al- 
leged  that   it  required  unwarranted. 
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expensive,  and  inflexible  requirements 
to  perform  complex  technical  investi- 
gations regardless  of  whether  alluvial 
valley  floors  existed.  A  few  com- 
menters requested  that  the  regulatory 
authority  be  permitted  to  use  discre- 
tion in  requiring  a  field  investigation. 
Three  commenters  asked  that  the  reg- 
ulations provide  a  framework  within 
the  Technical  Guidance  document  for 
alluvial  valley  floors  that  could  be 
mined,  but  that  the  elemmts  of  the 
giildellnes  be  removed  from  the  regu- 
lations to  provide  fleixlbillty.  Howev- 
er, one  of  these  commenters  noted 
that,  "No  designation  (of  an  alluvial 
valley  floor)  should  be  made  without 
using  the  full  identification  process 
which  is  being  developed  at  this  time." 
Thus,  the  desire  for  flexibility  was  not 
always  directed  toward  reducing  the 
interdisciplinary  analysis  of  natural 
characteristics  necessary  to  identify 
alluvial  valley  floors  and  their  essen- 
tial hydrologlc  functions,  but  rather 
was  directed  at  the  apparent  likeli- 
hood that  each  element  of  the  investi- 
gation would  have  to  be  performed  on 
every  piece  of  land  to  be  included  In 
the  mining  and  reclamation  operation. 

(9)  Specifically,  two  commenters 
asked  that  the  requirements  of  Sec- 
tion 785.19(cXl)  be  replaced  with  a  re- 
quirement to  consult  with  the  regula- 
tory authority  and  then  to  perform  a 
reconnaissance  following  the  OSM 
Technical  Guidelines.  Another  com- 
menter observed  that  the  proposed 
procedure  was  broad,  complex,  and 
costly.  Another  questioned  the  source 
of  the  authority  for  a  Pre-application 
investigation. 

The  Office  proposed  Section  785.19 
with  the  Intent  of  (1)  obtaining  suffi- 
cient information  for  the  regulatory 
authority  to  evaluate  and  act  on  deter- 
minations of  alluvial  valley  floors  and 
proposals  to  avoid  disturbing  or  to 
reestablish  their  essential  hydrologlc 
functions;  and  (2)  giving  the  applicant 
an  early  identification,  if  not  a  final 
determination,  of  whether  an  alluvial 
valley  floor  existed  within  the  affected 
area,  whether  it  was  significant,  and 
whether  there  was  a  potential  to  cause 
material  damage  to  an  alluvial  valley 
floor.  A  report  prior  to  submitting  an 
application  for  a  permit  is  not  neces- 
sary if  the  applicant  decides  that  a  de- 
termination may  wait  until  a  complete 
application  and  mining  plan  is  submit- 
ted. Thus,  in  Section  785.19(cXl).  the 
Office  has  modified  the  proposed  lan- 
guage to  give  discretion  to  the  appli- 
cant and  the  regulatory  authority  in 
determining  when  an  early  investiga- 
tion of  an  alluvial  valley  floor  is  to  be 
performed.  This  has  been  accom- 
plished by  adding  a  phrase  which 
allows  the  investigations  to  be  submit- 
ted either  prior  to  submitting  a  full 
application  or  prior  to  submitting  a 
mining  plan. 
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(B)  The  Office  has  also  accepted  the 
recommendation  of  one  commenter 
that  an  applicant  be  allowed  to  submit 
an  affirmative  declaration  of  the  pres- 
ence of  an  alluvial  valley  floor  for  con- 
sideration and  action  by  the  regula- 
tory authority.  This  affirmation  can 
be  based  on  appropriate  information. 

The  Office  also  considered  adding  a 
provision  at  the  end  of  Section 
785.19(cXl)  to  specifically  express  the 
fact  that  areas  which  are  hydrological- 
ly  isolated  from  the  proposed  oper- 
ations need  not  be  investigated.  Such  a 
provision  would  have  been  based  on 
the  same  hydrologlc  principles  as 
would  any  study  of  hydrologlc  effects. 
The  applicant  is  not  expected  to 
pursue  effects  and  interactions  past 
hydrologlc  barriers  or  beyond  points 
of  statistical  insignificance.  However, 
such  a  provision  would  have  been  ex- 
tremely detailed  and  lengthy.  Instead, 
the  Office  has  reemphasized  that  the 
studies  are  to  be  an  "appropriate  com- 
bination" of  activities  based  on  "site 
specific  conditions"  (see  Section 
785.19(cXl)).  This  reiteration  is  meant 
to  provide  that  further  studies  may  be 
curtailed  if  a  mine's  location  is  isolat- 
ed from  an  alluvial  valley  floor. 

It  must  be  understood  that  if  the  es- 
sential hydrologlc  fimctions  of  an  allu- 
vial valley  floor  are  to  be  preserved 
when  the  alluvial  valley  floor  is  mined, 
or  when  the  alluvial  valley  floor  is  not 
mined,  a  simple  affimaative  declara- 
tion by  the  applicant  based  on  no  field 
data  will  not  suffice  for  a  complete 
permit  application.  The  regulatory  au- 
thority must  have  a  basis  in  fact  to 
support  a  written  finding  that  the  op- 
erations will  be  conducted  to  preserve 
the  essential  hydrologlc  functions. 
Thus,  the  declaration  must  have  a 
complete  identification  of  the  essen- 
tial hydrologlc  functions  and  a  show- 
ing of  exactly  why  these  will  not  be 
disturbed.  The  requirements  of  Sec- 
tion 785.19(d)  must  be  satisfied  if  land 
within  or  adjacent  to  the  proposed 
permit  area  has  an  alluvial  valley 
floor,  regardless  of  whether  the  allu- 
vial valley  floor  has  been  identified 
through  complex  field  investigations 
or  a  simple  affirmation. 

(C)  The  authority  for  requiring  this 
investigation  when  operations  are  pro- 
posed in  the  semiarid  or  arid  areas  of 
the  United  States,  located  west  of  the 
100th  meridian.  \s  contained  in  Section 
510  of  the  Act  which  requires  the  ap- 
plication for  a  permit  to  affirmatively 
demonstrate  that  the  proposed  oper- 
ations will  comply  with  Section 
510(bX5)  of  the  Act.  as  weU  as  with 
Section  515. 

(D)  The  Office  has  also  responded  to 
requests  for  ensuring  flexibility  in  the 
regulations  by  replacing  the  phrase 
"determined  in  consviltation  with  the 
regulatory  authority"  with  the  phrase 
"required  to  be  Investigated  by  the 
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regulatory  authority  In  consultation 
with  the  applicant."  Not  only  does  this 
change  answer  the  questions  as  to  who 
"determines,"  it  also  makes  clear  the 
desirability  of  allowing  the  regulatory 
authority,  with  it's  famllarlty  with 
local  conditions,  to  help  focus  the  de- 
tailed investigation  on  likely  areas. 

(E)  Other  changes  which  respond  to 
general  comments  requesting  flexibil- 
ity and  specific  requests  for  modified 
language  are— 

(1)  The  Office  has  deleted  the  word 
"all"  as  it  was  included  in  Section 
785.1»<cXlXi).  since  It  could  have  been 
Inferred  to  require  mapping  of  every 
area  covered  by  unconsolidated, 
stream  laid  material.  It  is  the  Offices 
Intent  to  ensure  that  these  deposits 
are  mapped  to  the  degree  necessary  to 
identify  alluvial  valley  floors  and  not 
to  map  narrow  or  thin  deposits  which 
are  too  small  or  are  otherwise  ex- 
cluded from  the  definition  of  alluvial 
valley  floors. 

(2)  Several  comments  were  received 
suggesting  the  Inclusion  of  a  negative 
determination  procedure  In  paragraph 
785.19(c).  using  determinants  similar 
to  those  used  for  prime  farmland  ex- 
clusions under  30  CPR  779.27  and 
783.27.  As  an  example  of  "negative  de- 
terminants." one  commenter  suggest- 
ed adding  phrases  to  subparagraphs 
785.19(cKlXi)  and  (ii)  to  provide  that 
areas  which  do  not  meet  the  geologic, 
hydrologlc.  land  use.  and  water  avail- 
ability characteristics  of  alluvial  valley 
floors,  would  be  excluded  from  further 
consideration  by  the  applicant.  An- 
other commenter  recommended  that 
the  only  areas  meriting  further  study 
should  be  those  that  pass  the  test  of 
30  CPR  785.19(cHlKU). 

The  Office  agrees  that  the  proposed 
regulation  lacked  clarity  in  the  re- 
quirements for  reconnaissance  Investi- 
gation to  allow  for  accurate  negative 
determinations  on  a  consistent  basis. 
It  was  the  intent  of  the  Office  to  allow 
discretion  in  applying  the  require- 
ments to  the  degree  necessary  to  Iden- 
tify alluvial  valley  floors.  If.  for  exam- 
ple, the  investigations  conducted 
under  subparagraph  785.19<cXlXU) 
show  no  lands  that  are  sub-irrigated, 
no  lands  that  are  flood  irrigated,  and 
no  water  available  for  flood  irrigation, 
the  Office  would  not  require  addition- 
al alluvial  valley  floor  assessments  on 
these  lands.  Therefore,  language  more 
clearly  expressing  this  limitation,  by 
requiring  "an  appropriate  combina- 
tion" of  elements  of  the  investigation, 
has  been  inserted  at  the  end  of  sub- 
paragraph (c)(1).  The  Office  has  clari- 
fied the  criteria  for  identifying  alluvial 
valley  floors  In  Section  785.19(cX2).  by 
stating  that  the  regiilatory  authority 
shall  find  that  an  alluvial  floor  exists, 
if  the  criteria  are  present. 

The  Office  has  not  found  It  possible 
to  specify  a  sequential  process  for  the 
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Investigation,  as  one  commenter  pro- 
posed, since  to  do  so  wotild:  (1)  incor- 
porate the  proposed  Techidcal  Guide- 
lines (4S  Fed.  Reg.,  pp.  38035-45. 
August  25.  1978);  and  (2)  oversimplify 
an  Interdisciplinary  and  site-specific 
process.  Thus,  the  regulations  do  not 
include  absolute  criteria  for  making 
negative  determinations. 

(PXl)  Several  commenters,  indicated 
great  difficulty  in  applying  or  under- 
standing the  two  mile  radius  that  was 
proposed  in  Section  785.19(cXl)  to 
give  guidance  on  how  far  from  a  pro- 
posed mine  site  one  would  look  for  al- 
luvial valley  floors.  The  two  mile  limit 
was  considered  a  reasonable  Indicator 
of  how  far  away  one  would  Initially 
search  for  existing  hydrologlc  or  other 
pertinent  data  that  would  identify  or 
eliminate  alluvial  valley  floors. 

One  commenter  proposed  leaving 
the  designation  of  areas  larger  than 
two  miles  to  the  regulatory  authority. 
Others  proposed  deleting  the  require- 
ment. One  proposed  modifying  the 
language  to  read  "in  associated  off  site 
areas  to  such  a  stream."  One  suggest- 
ed the  only  streams  examined  should 
be  perennial  streams.  This  suggestion 
resulted  from  a  typographical  error  in 
the  definition  of  unconsolidated 
stream-laid  deposits  in  Section  701.5. 
which  in  turn  led  to  confusing  lan- 
guage. 

(2)  In  net  effect,  commenters  ap- 
peared to  argue  for  a  criterion  more 
suitable  to  the  varying  hydrologlc  con- 
ditions existing  at  specific  sites.  The 
Office  has  deleted  the  two  mile  radius 
from  the  regulations  and  inserted  cri- 
teria that  tailor  the  area  of  investiga- 
tion to  the  mine  plan  area  and  the  ad- 
jacent area  as  required  by  the  regula- 
tory authority  since  the  extent  of  the 
adjacent  area  cannot  be  documented 
until  the  initial,  and  possibly  addition- 
al. Investigation  is  conducted.  These 
criteria  are  now  contained  in  Section 
785.19(cXl).  This  decision  should  satis- 
fy the  commenters*  request  for  flexi- 
bility by  allowing  the  scope  of  the  in- 
vestigation to  be  determined  on  a  site 
specific  basis. 

(3)  The  Office  has  also  chosen  not  to 
impose  a  detailed  requirement  for 
drawdown  or  cone-of-depresslon  calcu- 
lations at  the  pre-applicatlon  stage  of 
the  investigation.  The  necessary 
aquifer  testing  to  produce  reliable 
data  could  be  expensive,  while  the  pre- 
applicatlon  Investigation  Lb  designed  to 
be  a  lower  cost  Investigation  aimed  pri- 
marily at  making  determinations  re- 
garding the  presence  of  alluvial  valley 
floors  which  would  trigger  the  require- 
ments of  Section  785.19(d)  and  (e). 

(4)  One  commenter's  proposal  that 
the  two  mile  limit  apply  only  to  those 
streams  capable  of  supporting  signifi- 
cant flood  irrigation  and  sub- irrigation 
farming  activities  was  not  accepted, 
because  the  requirements  of  Sections 


510<bX3)  and  515(bH10)  of  the  Act  re- 
quire the  protection  of  the  hydrologlc 
balance  on  aUuvlal  valley  floors  re- 
gardless of  their  significance  to  farm- 
ing. Thus,  It  is  Inappropriate  to  limit 
the  identification  process  to  "signifi- 
cant" alluvial  valley  floors.  An  applica- 
tion must  identify  all  alluvial  valley 
floors  as  defined  tn  701(1)  of  the  Act. 
Then  assessments  of  significance  to 
farming  in  the  context  of  510(b)(5XA) 
can  be  made  by  review  under 
785.19(dMe). 

(G)  A  few  commenters  raised  the 
issue  of  high  costs  of  the  pre-applica- 
tlon survey,  as  well  as  the  alleged  high 
costs  of  the  total  study  of  the  essential 
hydrologlc  functions.  Since  all  com- 
menters used  the  same  dollar  values, 
the  Office  assumed  that  the  figures  in 
all  probability  originated  from  one 
source.  According  to  the  information 
provided  to  the  Office  by  a  com- 
menter. the  cost  data  were  developed 
based  on  a  3.840-acre  mine  tract.  An 
area  described  by  two  mile  radius  sur- 
rounding this  area  was  presumed  by 
the  commenters  to  be  studied  in  lesser 
detail  than  was  the  mine  plan  area. 
Thus,  a  total  of  26.000  acres  was  inves- 
tigated. No  additional  data  were  pro- 
vided by  the  commenter  to  support 
the  cost  figures.  The  commenters  al- 
leged that  the  aiuJysls  had  taken  into 
account  the  fact  that  hydrologlc.  bio- 
logic and  geologic  data  would  be  re- 
quired to  evaluate  the  impact  of 
mining  on  any  stream,  regardless  of  its 
status  as  an  alluvial  valley  floor,  and 
that  the  costs  for  an  alluvial  valley 
floor  were  incremental  to  those  base- 
line study  costs.  However,  no  explana- 
tion of  the  alleged  costs  was  provided, 
thereby  maklrig  It  impossible  for  the 
Office  to  check  the  assumptions  re- 
garding the  unit  cost  of  each  step  in 
the  process,  or  to  determine  If  the 
commenter  properly  distinguished  be- 
tween baseline  investigations  required 
for  aU  streams,  and  the  Incremental 
costs  attributable  exclusively  to  allu- 
vial valley  floors.  Given  this  lack  of 
supporting  data  or  explanations,  the 
Office  can  give  very  little  credibility  to 
the  base  conclusions  offered. 

(1)  The  Office  believes  the  actual 
cost  figures  for  "pre-appllcation"  in- 
vestigations of  alluvial  valley  floors, 
will  be  lower  than  those  cited  by  the 
commenters,  although  they  will  be 
more  costly  than  ordinary  environ- 
mental monitoring  costs.  If.  however, 
the  applicant  proposed  to  mine  an  al- 
luvial valley  floor,  it  will  be  necessary 
to  evaluate  the  essential  hydrologlc 
functions.  In  the  case  of  complex  hy- 
drologlc systems,  the  cost  of  ground- 
water wells  and  aquifer  testing  would 
increase  the  costs  and  might  result  In 
figures  not  unlike  those  submitted  by 
the  commenters.  But,  again,  these 
costs  are  presently  incurred  by  appll- 
camts  In  large  surface  mines  In  the 


West  (see  for  example  Section  26- 
210(10>-S10300  Pre-planning  in  the 
Montana  Administrative  Code,  Adopt- 
ed Rules  and  Regulations  Pursuant  to 
Title  50.  Chapter  10.  R.C.M.  1947. 
which  requires  monitoring  and  surveys 
of  vegetation,  soils,  hydraulics,  water 
quantity  and  quality  and  others),  and 
would  likely  be  Incurred  in  great  part, 
to  show  compliance  with  the  require- 
ments of  Sections  507(b)(1).  510(bM3). 
and  515  of  the  Act  under  any  circum- 
stances. Further,  If  one  of  the  criteria 
for  identifying  alluvial  valley  floors  is 
not  present.  It  may  not  be  necessary  to 
proceed  with  other  parts  of  the  inves- 
tigation. The  Office  has  made  this 
clear  by  specifying  that  "an  appropri- 
ate combination"  of  the  study  ele- 
ments adapted  to  site  specific  condi- 
tions be  used.  Section  785.19(cXl). 

(HXl)  Several  comments  were  made 
on  proposed  Sul)Sections  785.19(cXl) 
(iv)  and  (V),  which  required  one-year's 
groundwater  and  surface  water  data. 
Commenters  noted  that  this  require- 
ment would  require  twelve  months  of 
study  Just  to  determine  whether  there 
may  be  an  alluvial  valley  floor.  In  view 
of  the  modifications  made  to  make  the 
pre-applicatlon  investigation  more 
flexible  and  less  time  consuming,  the 
Office  has  changed  the  subsections  to 
specify  that  only  representative  onsite 
data  must  be  submitted  at  the  pre-ap- 
plicatlon phase.  These  data  should 
represent,  at  a  minimum,  the  most  fa- 
vorable groundwater  and  surface 
water  characteristics  for  agricultural 
activities.  If  such  data  are  representa- 
tive Qf  those  conditions,  then  they 
would  be  acceptable  for  use  in  the  de- 
terminations required  by  Section 
789.19(c). 

Otherwise,  the  request  for  a  prelimi- 
nary final  negative  determination 
cannot  be  made.  The  language  of  Sec- 
tion'785.19(cX2Xil)  and  (iv)  has  been 
modified  to  ensure  that  seasonal  vari- 
ations Are  described  by  the  data,  since 
the  one  year  of  data  collection  has 
been  deleted  from  the  pre-appllcation 
investigation. 

(2)  One  commenter  asked  that  soil 
test  pits  be  included  under  subpara- 
graph 785.19(cXlXiv).  The  use  of 
these  pits  for  soil  moisture  measure- 
ments, stratigraphic  descriptions, 
vegetation  root  measurements,  and 
soils  analyses  is  already  allowed  within 
the  proposed  lang\iage.  Thus,  no 
changes  have  been  made.  The  phrase 
"appropriate  combination"  added  to 
Section  785.19(cHl)  also  allows  site 
specific  design  of  a  measurement 
scheme  using  pits,  soil  auger  samples, 
cores,  neutron  probe  and  access  tubes, 
or  whatever  procedures  are  suitable 
for  the  site. 

(3)  One  commenter  recommended 
collection  of  data  at  two  periods:  one 
In  the  fall  and  one  in  the  summer. 
While    such    data    could    define    the 
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range  of  natural  fluctuations,  the 
"weighted  averages"  and  characteris- 
tics during  periods  of  moisture  stress 
and  high  plant  demand  might  not  be 
adequately  assessed  with  only  Fall/ 
Summer  measurements.  In  the  Hand- 
book of  Applied  Hydrology,  1964  (Ven 
Te  Chow,  Editor-in-Chief,  McGraw 
Hill  Book  Co.),  tigure  24-ld  on  page 
24-«  shows  that  most  of  the  arid  and 
semiarid  areas  of  the  United  States 
have  predominantly  winter  precipita- 
tion with  the  greatest  amount  of 
runoff  occuring  then  and  in  the  spring 
during  snowmelt. 

One  commenter  suggested  that  the 
Inclusion  of  the  aerial  Imagery  in  Sub- 
paragraph 786.19(cKl)(vl)  as  an  ele- 
ment of  the  preappllcation  investiga- 
tion was  redundent  In  view  of  the  re- 
quirements of  preceding  subpara- 
graphs^for  hydrologlc,  land  use,  vege- 
tation, and  other  data.  Thus  It  was 
recommended  by  the  commenter  that 
the  aerial  imagery  be  deleted.  The 
Office  believes  the  applicant  is  given 
flexibility  to  eliminate  this  informa- 
tion If  not  required  for  a  determina- 
tion. The  Office  has  also  determined 
that  aerial  imagery  is  an  extremely 
useful  tool, '  in  identifying  the  general 
areas  of  sublrrlgatlon,  areas  of  present 
or  historic  flood  irrigation,  location  of 
terraces,  grazlngs,  diversion  structures, 
and  related  land  use  factors.  Thus,  no 
change  in  the  proposed  version  of  the 
regulations  was  made. 

(2)  Commenters  observed  that  the 
sentence  in  proposed  Section 
785.19(cXl),  that  the  Secretary  could 
choose  to  publish  results  of  alluvial 
valley  floors  mapping  was  unaccepta- 
ble or,  at  best,  that  it  should  be  agreed 
to  by  the  State  regulatory  authority. 
The  principal  concern  expressed  was 
that  the  Secretary  would  publish  stud- 
ies and  unilaterally  designate  alluvial 
valley  floors  using  outdated,  incorrect, 
or  Inflexible  methods  and  do  so  with- 
out following  rulemaking  procedures. 
WhUe  It  was  the  intent  of  the  Office 
only  to  note  that  such  studies  could  be 
performed  In  the  future,  and  not  to  in- 
corporate automatically  studies  with- 
out following  appropriate  procedures, 
the  sentence  has  been  deleted  from 
the  fliULl  regulations. 

(3)-  Section  785.19(cXlXvil)  Com- 
menters addressed  the  proposed  re- 


'  The  Office  considers  color  Infrared  imag- 
ery to  be  of  value  In  reconnaissance  analy- 
ses of  aUuvlal  valley  floors.  Attention  is 
called  to  the  following  quotation  from  the 
legislative  history  (Congressional  Record- 
HouM.  April  29.  1977.  p.  3813): 

"Mr.  Ronc&llo.  I  regret  very  much  that  in 
the  years  we  have  been  working  on  this 
complex  matter  we  could  not  have  been 
taldng  ultrahlgh-elevation  photos  with  in- 
frared shots  of  the  alluvial  valley  floors,  and 
made  precise  definitions  that  mandated  cer- 
tain Sections  and  townstilps  as  barred,  and 
certain  Sections  and  townships  could  be 
mined.  That  would  have  been  an  appropri- 
ate way  to  write  this  law." 
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quirement  for  maps  of  farms  con- 
tained in  SubparagrM>h 
781.19(cKlXvli).  One  comment  indicat- 
ed that  the  only  time  such  a  map  was 
needed  was  when  an  alluvial  valley 
floor  existed  in  the  permit  area.  The 
specific  requirement  for  a  map  is  nec- 
essary principally  when  an  alluvial 
valley  floor  exists.  This  is  why  the  pro- 
posed requirement  was  introduced  in 
terms  of  "farms  that  could  be  affect- 
ed." If  the  farm  could  not  l>e  affected, 
this  requirement  for  a  map  disappears 
as  does  the  rest  of  the  subparagraph's 
requirements. 

The  Office  does  not  intend  to  re- 
quire analysis  of  aUuvlal  valley  floors 
that  will  not  be  affected,  provided  an 
adequate  showing  is  made  that  there 
will  be  no  adverse  effects.  To  further 
clarify  that  the  need  for  a  map  occurs 
principally  when  an  alluvial  valley 
floor  has  been  identified  as  within  an 
adjacent  area,  the  requirement  has 
been  moved  to  the  subparagraph 
785.19(dX2Xvi)  In  the  final  rules, 
thereby  renumbering  proposed  sub- 
paragn4>h  (dXvl)  to  subparagraph 
(dXvU). 

(A)  Subsection  785.1^e)  CrUeria, 
which  was  proposed  at  786.17,  estab- 
lishes the  criteria  by  which  an  applica- 
tion for  surface  coal  mining  and  recla- 
mation operation  on.  adjacent  to  or 
under  an  alluvial  valley.  In  the  Arid 
and  Semiarid  areas  of  the  United 
States  will  be  approved  or  disap- 
proved. The  criteria  are  listed  in  Sec- 
tions 785.19(eXl)  (i)-<iv).  Definitions 
relevant  to  the  administration  of  those 
criteria  are  adopted  at  785.19(e)  (2>- 
(4).  A  wide  range  of  comments  were  re- 
ceived on  the  proposed  regulation. 

(1)  One  commenter  recommended 
that  the  protection  of  farming  at 
785.19(eXl),  be  expanded  to  include 
protection  of  undeveloped  rangeland 
which  had  the  potential  to  be  signifi- 
cant to  farming.  In  other  words,  the 
commenter  asked  that  the  potential  of 
undeveloped  rangeland  that  could  be 
significant  to  a  farm's  agricultural 
production  be  protected  in  the  context 
of  Section  510(bX5KA)  of  the  Act.  The 
same  addition  was  recommended  for 
Subparagraph  822.12(aXl)  of  the  per- 
formance standards  Section,  where  op- 
erations are  directed  to  be  conducted 
so  as  not  to  interrupt,  discontinue,  or 
preclude  farming  on  aUuvial  valley 
floors  located  within  the  affected 
areas. 

The  Office  has  not  modified  the  reg- 
ulations, because  it  will  be  very  diffi- 
cult to  routinely  evaluate  the  poten- 
tial significance  of  undeveloped  range- 
land.  To  do  so,  a  particular  aUuvial 
valley  floor's  agricultural  potential 
would  have  to  be  compared  to  a  hypo- 
thetical "farm's"  production.  However, 
it  is  noted  that  potentially  significant 
undeveloped  rangelands  located  in 
mined  alluvial  valley  floors  wUI  be  pro- 
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t«cted  under  the  provisions  of  822.11 
which  requires  reestablishment  of  es- 
sential hydrologlc  functions  of  alluvlaJ 
valley  floors.  These  provisions  provide 
adequate  protection  for  rangeland. 
Thus.  It  is  unnecessary  to  adopt  the 
commenters  suggestion. 

(2)  Some  commenters  have  made 
recommendations  relating  to  the  pro- 
posed language  of  Section  786.17(c) 
(now  785.19<cX2))  as  that  subpara- 
graph described  the  phrase  "'signifi- 
cance ...  on  farming."  The  Office  has 
determined  tliat  the  test  of  signifi- 
cance would  be  applied  to  all  alluvial 
valley  floors,  regardless  of  whether 
they  are  currently  undeveloped  range- 
lands  or  not.  The  option  of  prohibiting 
mining  on  all  alluvial  valley  floors 
except  those  that  are  undeveloped 
rangeland  was  rejected,  because  it 
would  not  take  into  account  the  "small 
acreage  .  .  .  negligible  impact"  phrase 
of  Section  51(KbK5XA)  of  the  Act.  The 
intent  of  the  Congress  to  Include  graz- 
ing of  domestic  animals  and  ranching 
in  the  agricultural  activities  conducted 
in  alluvial  valley  floors  is  evident  in 
the  House  Committee  Report  (H. 
Report  95-218  95th  Cong..  1st  Sess.) 

An  option  of  reiterating  the  two  po- 
tential excliisions  of  Section 
510(b)(5XA)  (e.g.  (1)  undeveloped  ran- 
gelands  which  are  not  significant  to 
fanning  on  said  alluvial  valley  floors 
and  (2)  areas  of  such  small  acreage  as 
to  be  of  negligible  Impact  on  the 
farm's  agricultural  production),  was 
felt  to  be  undiily  complex  particularly 
if  a  viable  alternative  could  be  identi- 
fied. The  alternative  was  to  use  the 
term  "significance  to  (or  on)  farming^' 
to  represent  both  exclusions,  that  Is. 
the  undeveloped  rangeland  and  the 
small  acreage  exclusions.  The  Office, 
therefore,  interprets  the  small  acreage 
determination  to  be  a  determination 
of  significance  to  a  farm's  agricultural 
production. 

(3)  Commenters  asked  that  signifi- 
cance be  related,  variously,  to  one 
farm,  to  a  particular  crop,  to  the 
nation,  or  to  another  base.  The  com- 
parison to  determine  significance  must 
be  site-specific  as  is  evidenced  by  legls- 
laUve  Idstory  (Cong.  Rec  May  19. 
1977.  S-^039).  and  as  dlacuaaed  in  the 
preamble  to  Section  785.19(c).  The 
Office  modified  the  measure  of  signifi- 
cance, so  that  it  can  be  judged  on 
whether  removal  of  the  area  from  pro- 
duction would  decrease  the  expected 
annual  Income  from  agricultural  activ- 
ities normally  conducted  at  the  farm. 
Many  comments  related  to  the  propos- 
al to  use  a  value  of  10  percent,  or  more 
stringent  criteria  established  by  the 
regulatory  authority,  to  define  the 
area  of  a  farm  that  would,  if  affected, 
be  "significant"  in  terms  of  being  In- 
cluded under  Section  510(bX5KA)  of 
the  Act.  See  (Section  788.19(eX2)  pro- 
posed Section  786.17(c)). 


Commenters  suggested  that  the  10 
percent  value  be  used  to  measure 
changes  in  vegetation  yields,  rather 
than  changes  in  area.  This,  according 
to  conunenters,  would  return  the  pro- 
tection of  alluvial  valley  floors  to  a 
more  appropriate  emphasis  as  con- 
tained in  the  pre-proposed  version  of 
the  regulation.  The  Office  considered 
this  option,  but  did  not  8i>eclfically 
propose  it.  because  the  effect  of 
mining  and  reclamation  on  vegetation 
yields  is  difficult  to  predict  from  a 
typical  mine  plan,  while  the  actual 
land  area  affected  is  easier  to  identify. 
In  somewhat  the  same  context,  com- 
menters suggested  that  the  percentage 
(10  percent)  should  be  applied  to  the 
specific  alluvial  valley  floor  affected 
by  the  operation  wherever  that  crop 
occurs  on  the  farm.  Thus,  if  150  acres 
of  alfalfa  were  proposed  to  be  mined 
in  an  alluvial  valley  floor,  the  signifi- 
cance of  the  Impact  would,  it  is  pre- 
sumed, be  compared  to  the  rest  of  the 
area  of  the  alluvial  valley  floor  not 
mined  within  that  farm.  Another  com- 
menter  proposed  that  the  10  percent 
value  be  applied  to  the  area  of  the 
farm  as  a  whole,  and  perhaps  be 
weighted  according  to  the  relative 
value  of  the  various  crops  grown  on 
the  farm.  In  this  way,  the  indicator 
would  reflect  variations  in  crop  pro- 
ductivity, utility,  and  value.  Thus,  a 
small  acreage  of  a  valuable  crop  would 
rank  relatively  high  in  comparison  to 
a  low  value  crop  covering  a  large  area. 

A  few  commenters  asked  that  graz- 
ing forage  or  animal  unit  months  be 
used  to  measure  the  significance  of  a 
proposed  operation.  This  was  not  ac- 
cepted since  the  significance  determi- 
nation is  applied  also  to  other  agricul- 
tural activities  of  small  acreages  but  of 
potentially  high  significance. 

Some  commenters  recommended  de- 
leting the  10  percent  value,  since  it 
was  too  restrictive.  One  commenter 
recommended  that  the  value  could  be 
inappropriately  restrictive.  Another, 
in  restating  a  different  aspect  of  Sec- 
tion 785.19(exi).  accepted  the  10  per- 
cent value.  Three  commenters 
thought  the  10  percent  value  should 
be  replaced  by  an  economic  indicator, 
based  on  a  "prudent  man  test."  That 
is.  the  area  would  be  significant  if  a 
reasonable  or  prudent  man  would 
expend  money  to  farm  and  In  turn,  re- 
alize an  economic  gain.  One  com- 
menter suggested  the  10  percent  value 
be  related  to  the  farm's  total  historical 
productivity  as  one  measure  of  signifi- 
cance. 

The  Office  has  determined  that  a 
value  of  10  percent  is  iiuulequately  es- 
tallshed  to  be  used  at  this  time;  and, 
therefore,  has  deleted  the  proposed 
language  In  the  final  regulation,  as  far 
as  it  specified  a  value  of  10  percent.  In 
accord  with  many  comments  received, 
the  measure  of  significance  has  been 


changed  to  that  of  total  value  derived 
from  agricultural  activities  rather 
than  acreage.  The  comparison  of  vege- 
tation yield  of  the  alluvial  valley  floor 
would  be  made  to  total  yield  of  the  af- 
fected farm.  It  is  felt  that  the  exemp- 
tion of  Section  510(bX5XA)  is  more 
equitably  handled  with  an  assessment 
of  yield  rather  than  area,  because  the 
area  does  not  necessarily  reflect  the 
value  of  the  area  to  the  farm,  while 
the  yield  should  be  a  direct  measure  of 
this  value.  The  Office  will  apply  this 
indicator  in  a  quantitative  basis  in 
each  case. 

The  Office  has  substituted,  in  place 
of  the  10  percent  criterion,  a  criterion 
that  relates  significantly  to  a  decrease 
in  the  expected  annual  income  from 
the  farm. 

This  concept  should  satisfy  the  con- 
cern of  commenters  who  expressed  a 
desire  to  have  the  alluvial  valley  floor 
regulations  incorporate  additional  eco- 
nomic indicators.  It  relates  the  signifi- 
cance to  "expected"  income,  which  is 
in  part  a  measure  of  historical  produc- 
tion. In  that  manner,  it  also  relates 
significance  to  a  version  of  a  "reason- 
able man"  indicator.  It  further  relates 
significance  to  agricultural  activities 
conducted  on  the  farm  as  a  whole, 
and.  thus,  satisfies  the  desire  to  make 
the  evaluation  relate  to  the  value  of 
various  crops.  The  Office  believes  this 
approach  to  closely  reflect  the  intent 
of  Congress  that  mining  will  not  be  al- 
lowed if  it  interferes  with  a  farming 
operation. 

In  response  to  one  commenter,  the 
Office  has  also  changed  the  phrase  of 
proposed  Section  788.17(c)  from  "elim- 
inate" to  "remove  from  production"  in 
SecUon  785.19<eX2).  since  the  latter 
phrase  is  more  consistent  with  the  re- 
quirements of  Section  510<bX5XA)  of 
the  act  to  not  "interrupt"  farming. 

One  commenter  pointed  out  tliat 
Section  510<bX5XA)  of  the  Act  re- 
ferred to  "the  farm's  agricultural  pro- 
ducti<Ki"  (emphasis  added),  and  that 
the  proposed  Section  786.17(c)  (final 
786.19(eX2))  should  not.  therefore, 
specify  "one  or  more  farms."  The  reg- 
ulations have  been  edited  accordingly. 

A  few  commenters  indicated  that 
proposed  subparagraph  786.17(dX2) 
(final  rule  785.l9(eX3))  should  be 
modified  by  further  defining  the  "po- 
tential Increases"  as  "potentially  ad- 
verse increases."  and  'potential  de- 
creases" as  'potential  adverse  de- 
creases." With  these  modifications, 
the  conmienter  concluded  the  changes 
In  total  dissolved  solids,  depth  to 
water,  or  surface  floors  would  be  relat- 
ed to  adverse  effects  in  land  use  or 
vegetation  production,  as  opposed  to. 
l)eLng  absolute  changes. 

In  each  of  the  proposed  subpara- 
graphs (dxaxi).  (U).  (ill),  and  (iv),  the 
changes  indicating  natural  damage  are 
related  to  irrigable  land  or  area  availa- 


ble for  agricultural  activities,  by  refer- 
ence to  the  parent  paragraph  (d).  Pro- 
posed paragraph  786.17(dKl)  limited 
changes  to  those  which  (1)  "cause  sig- 
nificant and  adverse  changes  in  com- 
position, diversity  or  productivity  of 
vegetation"  or  (2)  result  in  limiting 
the  "adequacy  of  water  for  flood  irri- 
gation" of  the  irrigable  lands.  (This 
paragraph  has  since  been  moved  to 
Section  701.5  as  a  definition  of  "mate- 
rial damage.")  As  the  conunenters  did 
not  note  or  conunent  on  paragraph 
788.17(dXl).  and  did  not  identify  defi- 
ciencies in  this  particular  paragraph 
as  it  related  to  the  subparagraphs  ac- 
tually cited,  the  Office  believes  that 
the  concerns  expressed  have  been  ade- 
quately addressed  and  resolved  in  the 
final  definition  of  material  damage. 

A  few  commenters  recommended 
that  the  material  damage  criteria  con- 
tained in  proposed  786.17(dX2),  now 
Section  785.19(eX3).  be  made  discre- 
tionary, by  adding  the  word  "may"  to 
the  subparagraph,  such  that  it  would 
read  ".  .  .  may  include,  but  are  not 
limited  too  .  .  ."  The  Offlce  believes 
that  the  proposed  criteria  are  valid 
and  should  be  employed  in  all  cases  to 
determine  the  potential  for  material 
damage,  unless  other  criteria  are 
shown  to  be  better  measures  of  ad- 
verse effects.  The  regulation  allows  for 
a  demonstration  of  alternative  meas- 
ures by  the  applicant  in  lieu  of 
(eK3Ki).  under  (eX3Kii)  or  (Hi).  Thus, 
the  rule  has  not  been  changed.  One 
conunenter  asked  the  Office  to  add 
the  phrase,  "to  the  satisfaction  of  the 
regulatory  authority"  to  subparagraph 
786.17(dM2KiKA),  (now  785.19(eX3)), 
to  ensure  that  the  applicant  makes  a 
valid  showing  that  higher  specific  con- 
ductance will  be  acceptable.  The 
Office  believes  this  is  implied  in  the 
regulation  and  has  not  made  any 
changes. 

(1)  Two  commenters  supported  the 
proposed  criteria  for  defining  material 
damage  without  reservations.  Another 
commenter  asked  that  protection  of 
fish  and  wildlife  be  added  to  the  mate- 
rial damage  criteria.  Since  the  defini- 
tion of  alluvial  valley  floors  specifies 
"agricultural  activities."  and  does  not 
mention  fish  and  wildlife  values,  the 
Office  does  not  consider  the  alluvial 
vaUey  floor  provision  to  be  an  appro- 
priate place  to  ensure  protection  to 
fish  and  wildlife.  Thus,  fish  and  wild- 
life values  are  protected  under  other 
provisions  of  the  Office's  regulations. 

(2)  Three  commenters  recommended 
that  the  Maas  and  Hoffman  threshold 
values  (specified  in  Section 
785.19(eX3Xi))  be  cited  as  one  of  a 
number  of  guidelines  for  determining 
material  damage  as  opposed  to  the 
only  one.  However,  the  commenters 
specified  no  other  source  of  available 
data.  In  view  of  the  applicants'  oppor- 
tunity to  demonstrate  the  adequacy  of 


other  techniques,  as  provided  for  in 
subparagraphs  785.19(c)(3)  (11)  and 
(iii),  the  Office  has  not  accepted  these 
comments. 

(3)  Two  commenters  believe  that 
Section  786.17(d)(2)(il).  now 
785.19(e)(3)(Iv).  did  not  allow  benefi- 
cial dewaterlng  of  alluvial  valley 
floors.  The  apparent  prohibition  was 
attributed  to  the  combination  of  the 
proposed  definition  of  material 
damage  in  Section  701.5  and  the  lan- 
guage of  proposed  786.17  which.  If  not 
read  in  contact,  suggested  that  any  in- 
crease in  the  depth  of  water  would  be 
prohibited.  This  was  not  the  Office's 
intention.  The  replacement  of  the 
definition  of  material  damage  to 
ensure  that  significant  and  adverse  ef- 
fects are  those  referred  to  for  material 
damage  and  the  existing  language  of 
the  cited  Section  which  Indicates  that 
the  dewaterlng.  to  be  included,  has  to 
reduce  the  amount  of  subirrigated 
land,  supports  the  determination  of 
the  Office  that  no  additional  changes 
are  necessary. 

(4)  Commenters  provided  evidence 
from  groundwater  investigations  con- 
ducted north  of  Decker.  Montana, 
that  the  threshold  values  specified  in 
Maas  and  Hoffman  of  specific  conduc- 
tance were  presently  exceeded  for 
many  plant  species.  The  conmienter 
speculated  that  mining  would,  there- 
fore, be  located  in  "dirty"  water  areas, 
rather  than  "clean"  water  areas,  since 
compliance  was  alleged  to  be  easier  in 
the  "dirty"  water  areas.  The  Office 
recognizes  that  the  specified  threshold 
values  may  be  exceeded,  as  was  shown 
in  the  proposed  subparagraph 
786.17(dXlXiXA).  which  contained  a 
phrase  allowing  the  applicant  to  dem- 
onstrate that  higher  threshold  values 
will  not  result  in  crop  yield  decreases 
(see  final  rule:  Section  785.19(eX3Kii)). 
Since  that  language  adequately  re- 
solves the  commenter's  concern,  no 
changes  were  made. 

(5)  A  few  commenters  argued  that  a 
margin  of  safety  should  not  be  ex- 
pressed as  proposed  in  subparagraph 
786.17(dX2XiKb).  since  threshold 
values  varied  at  least  20  percent  under 
varying  site  conditions.  Instead  it  was 
recommended  that  determinations  be 
made  on  a  site-by-site  basis.  (The 
report  of  20  percent  variation  was  at- 
tributed to  "Quality  of  Water/or  Irri- 
gation," Journal  of  the  Irrigation  and 
Drainage  Division  of  the  ASCE 
(1977).) 

Because  of  the  possible  mis-interpre- 
Utlon  of  the  word  "safety."  the  Office 
has  changed  the  term,  to  take  into  ac- 
count the  "accuracy  of  the  correla- 
tions" (785.19(eX3Xili))  between  total 
dissolved  solids  concentrations  in 
water  and  crop  yield  declines. 

(6)  The  Office  has  also  reorganized 
the  subparagraphs  addressing  material 
damage,  to  facilitate  incorporation  by 


reference  of  the  data  published  by 
Maas  and  Hoffman.  This  reorganiza- 
tion has  not  affected  the  content  of 
the  final  regulation  compared  to  the 
proposed  final  regtilation. 

Several  commenters  either  directly 
or  Indirectly  requested  that  the  Offlce 
only  apply  the  consideration  of  mate- 
rial damage  required  by  Section 
510(bX5KB)  of  the  Act  to  those  allu- 
vial valley  floors  that  meet  the  condi- 
tions of  Option  510(bX5XA)  of  the 
Act.  Most  comments  were  directed  at 
the  word  "and"  between  subpara- 
graphs (1)  and  (2)  of  paragraph 
786.17(a)  (now  an  "and"  between 
785.19(eKl)  (ill)  and  (iv)).  It  was 
argued  that  by  using  the  word  "and" 
rather  than  "or"  Ijetween  the  two  sub- 
paragraphs, the  "material  damage 
test"  would  be  applied  to  undeveloped 
rangeland  areas  and  to  lands  of  small 
acreage  (small  as  to  having  negligible 
impact  on  the  farm's  agricultural  pro- 
duction) which  were  excluded  from 
further  consideration  for  prohibitions 
on  mining  by  Section  510(bX5XA).  An- 
other commenter  disagreed  indicating 
th^t  avoidance  of  adverse  hydrologic 
consequences  of  mining  in  alluvial 
valley  floors  must  remain  distinct 
from  farm  land  provisions. 

In  addition  to  changing  the  word 
"and"  to  "or."  these  commenters  sug- 
gested that  specific  language  from  the 
Act  be  Inserted  in  Section  786.17(d)  to 
exclude  material  damage  consider- 
ations from  all  other  alluvial  valley 
floors.  The  Office  does  not  feel  the 
changes  reconunended  by  the  com- 
menters is  required  or  desirable.  It  is 
our  Intei^lon  that  each  of  the  four 
tests  for  approval  of  mining  on.  adja- 
cent to.  or  under  an  alluvial  valley 
floor  contained  in  Section  785.19(eXl) 
(i)-(lv)  be  met.  The  Office  believes 
these  requirements  must  be  applied 
separately  in  order  to  implement  the 
Intent  of  Congress. 

First,  the  legislative  history  is  clear 
regarding  the  express  congressional 
Intent  to  prohibit  mining  in  alluvial 
valley  floors  where  there  was  farming 
and  to  also  prohibit  mining  in  areas 
adjacent  to  alluvial  valley  floors  if  the 
operation  would  materially  damage  al- 
luvial valley  floors  where  there  was 
farming. 

Mr.  EvAMS  of  Colorado.  I  would  like  a 
clarification  of  the  requirements  of  Section 
51(K5>(a).  Subsection  (5)  on  page  258  ap- 
pears to  have  two  provisions;  one  In  which  it 
states,  "the  proposed  surface  coal  mining 
operation  .  .  .  would  not  interrupt,  discon- 
tinue or  prevent  farming  on  alluvial  valley 
floors."  That  is  subparagraph  (a),  and  on 
page  259  subparagraph  (a)  ends  with  the 
word  "or."  TTien,  you  have  a  new  subpara- 
graph (b).  which  says  "not  materially 
damage  the  quantity  or  quality  of  water  in 
surface  or  underground  water  systems  tiiat 
supply  these  valley  floors." 

It  Is  my  understanding.  In  reading  both 
sutMectlons  (a)  and  (b),  an  applicant  would 
have  to  satisfy  both  subSection  (a)  and  sub- 
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Section  (b).  It  la  not  (a)  or  (b)  but  both  (a) 
and  (b).  U  that  correct? 

Mr.  MxKDS.  I  acree  with  the  Kentleman.  I 
do  not  want,  by  my  poaltlon.  to  be  under- 
stood to  be  opening  alluvial  valley  Hoors  for 
Indlacrlmlnatlng  mining.  I  think  they  still 
have  to  "not  materially  damage  the  quanti- 
ty or  quality  of  water  In  surface  or  under- 
ground water  systems." 

Mr.  EvAjts  of  Colorado.  Even  though  they 
were  not  Interrupting  or  discontinuing. 

Mr.  lifxEDS.  That  la  correct.  123  Cong.  Rec. 
H.  3814  (Apr.  39.  1973). 

This  colloquy  evidences  clear  con- 
irresslonal  Intent  to  prohibit  mining 
not  only  In  alluvial  valley  floors  where 
farming  would  be  discontinued  or  pre- 
cluded by  the  operation  but  also 
where  mining  would  materially 
damage  the  quantity  or  quality  of 
water  supplying  alluvial  vaUey  floors. 
Thus,  Congress  Intended  that  even 
though  mining  may  not  interrupt  or 
discontinue  farming  on  alluvial  valley 
floors  imder  Section  SKKbXSKA). 
mining  should  still  be  prohibited 
under  Section  510(bK5KB)  If  it  materi- 
ally damages  water  supplying  alluvial 
valley  floors. 

In  addition  to  alluval  valley  floors 
where  mining  would  be  prohibited  by 
farming,  without  regard  to  farming, 
mining  may  not  take  place  which 
would  materially  damage  waters  sup- 
plying an  alluvial  valley  floor  located 
outside  the  permit  area.  Initially,  it 
should  be  noted  that  the  Office  has 
determined  that  mining  can  occur  in 
an  alluvial  valley  floor  where  there  is 
no  farming,  provided  that  a  showing  is 
made  before  the  permit  is  issued  that 
the  essential  hydrologic  functions  of 
the  alluvial  valley  floor  An  be  re- 
stored. 

The  Office  does  not.  however,  be- 
lieve that  it  can  permit  mining  which 
would  materially  damage  water  sup- 
plying an  alluvial  valley  floor  outside 
the  permit  area  because  of  the  prohi- 
bitions of  Section  510<bK3)  and 
6I5(bK10Kf).  Section  51(KbK3)  specifi- 
cally says  that  no  permit  shall  be  ap- 
proved unless  the  regulatory  authority 
has  found  that  the  proposed  operation 
"has  t)een  designed  to  prevent  materi- 
al damage  to  hydrologic  balance  out- 
side the  permit  area."  Section 
515<bX10Kf)  requires  that  an  oper- 
ation preserve  "throughout  the 
mining  and  reclamation  process  the  es- 
sential hydrologic  functions  of  alluvial 
valley  floors  in  the  arid  and  semi-arid 
areas  of  the  country."  Reading  these 
two  Sections  together,  it  is  clear  that 
alluvial  valley  floors  outside  the 
permit  area  must  not  be  materially 
damaged  by  the  mining  operation 
taking  place  within  the  permit  area. 
The  prohibitions  apply  regardless  of 
whether  the  permit  area  is  on.  adja- 
cent to  or  imder  an  alluvial  valley 
floor. 

Commenters  argued  that  Section 
510<bX3)  is  merely  a  general  admoni- 
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tion  and  imposes  no  actual  duties 
beyond  those  set  forth  at  Section 
510<bK5).  This  Is  clearly  Incorrect 
since  Section  51(KbK5)  was  specifically 
concerned  with  prohibiting  mining  ab- 
solutely where  there  was  farming  In 
an  alluvial  valley  floor,  regardless  of 
whether  the  agricultural  uses  of  the 
land  could  be  restored.  The  "material 
damage"  test  in  Section  SKKbXSKB) 
specifically  prohibits  degradation  of 
the  waters  supplied  to  alluvial  valley 
floors  where  there  Is  farming,  even  if 
the  area  Is  within  a  permit  area.  Thus. 
Section  51(Xb)<5HB)  reaches  aUuvlal 
valley  floors  not  protected  by  Section 
5I(KbH3)  since  (bK3)  only  protects  the 
hydrologic  balance  outside  the  permit 
area.  On  the  other  hand,  reading  Sec- 
tions 515<bKlOKf)  and  51(K10KbK3) 
together  leads  to  the  necessary  conclu- 
sion that  mining  will  not  be  permitted 
which  would  affect  alluvial  vaUey 
floors  if  the  applicant  cannot  show 
that:  (1)  in  the  case  of  disturbed  allu- 
vial valley  floors,  the  essential  hydro- 
logic  fimctions  and  agricultural  pro- 
ductivity and  utility  of  the  land  will  be 
restored,  and  (2)  in  the  case  of  alluvial 
valley  floors  outside  the  permit  area, 
the  hydrologic  t>alance  of  the  valley 
floor  will  not  be  materially  damaged 
during  or  after  mining. 

(7)  One  commenter  asked  that  para- 
graph 788.17(a)  (now  785.1»(eKl))  be 
applied  only  when  alluvial  valley 
floors  could  "reasonably  exist."  It  is 
believed  that  the  commenter  was  con- 
cerned that  the  permit  approval  and 
denial  criteria  for  aUuvial  valley  floors 
would  result  in  delay  in  obtaining  a 
permit.  The  approval  criteria  apply  to 
any  application  that  meets  the  criteria 
of  paragraph  786.17(a)  (now 
785.19(eKl)),  since  Section  510(bK5) 
requires  a  written  finding  on  the  part 
of  the  regulatory  authority  for  any  op- 
eration proposed  to  be  located  west  of 
the  100th  meridian  west  longitude.  It 
may  be  possible  in  the  context  of  sub- 
missions of  State  programs  or  particu- 
lar Federal  programs  formation,  to 
adequately  demonstrate  that  no  allu- 
vial valley  floors  exist  in  certain  well- 
defined  coal  regions.  Then  an  exemp- 
tion as  urged  by  the  commenter  from 
Section  786.17.  now  785.19(e).  could  be 
Justified.  At  present,  the  Office  has  no 
basis  for  such  exclusions,  without  first 
making  the  determination  of  the  exist- 
ence or  absence  of  an  alluvial  valley 
floor  pursuant  to  Section  786.17,  now 
785.19(e). 

(8)  One  commenter  asked  that  the 
ban  on  interruption,  discontinuance, 
or  preclusion  of  farming  in  Section 
786.17(aKl)  (now  785.19(e))  be  applied 
only  to  alluvial  valley  floors  outside 
the  permit  area.  This  would  be  incon- 
sistent with  Section  5I0(bX5XA)  of 
the  Act.  which  is  clearly  intended  to 
prohibit  mining. 


(9)  One  commenter  noted  that  the 
requirement  for  a  state  permit  In  the 
proriso  clause  of  Section  510(bX5)  of 
the  Act  required  the  permit  to  have 
been  obtained  in  the  year  preceding 
August  3.  1977,  rather  than  "before 
Augtist  3.  1977,"  as  was  proposed  in 
Section  786.17(bX2)  (now 

785.19(eXlXi)). 

The  Office  agrees  and  has  changed 
the  language  accordingly.  The  E>epart- 
ment  has  also  moved  the  provisos  of 
Sections  510(bX5)  and  506(dX2)  into 
Section  785(eXlXl).  This  limits  the 
general  application  of  the  proviso  to 
the  significance  for  farming  test,  but 
would  also  apply  the  proviso  indirectly 
to  the  "materially  damage  waters"  test 
by  virtue  of  the  fact  that 
785.19(eXlKii)  applies  that  test  to  al- 
luvial valley  floors  included  in 
785.19(eKl)(l).  as  well  as  those  outside 
a  permit  area.  Therefore  the  "materi- 
ally damage  waters"  test  would  not 
apply  to  those  alluvial  valley  floors 
inside  a  permit  area  which  are  ex- 
cluded from  the  "significance  to  farm- 
ing" test  by  virtue  of  the  proviso  as  set 
out  in  (eXlXi)  (A)  and  (B). 

In  response  to  language  contained  in 
the  preamble  to  the  proposed  regula- 
tion, one  commenter  asked  that  fur- 
ther guidance  be  given  to  operators 
and  operations  included  in  the  proviso 
of  Section  506(dK2).  This  has  been 
done  by  excluding  operations  that  pro- 
duced coal  or  had  permits  to  mine 
based  on  plans  which  identified  allu- 
vial valley  floors  from  the  prohibition 
of  Section  510(bX5XA)  to  interrupt, 
discontinue,  or  preclude  farming. 

(c)  A  few  commenters  expressed  con- 
cern over  the  use  of  the  word  "coher- 
ent" as  an  adjective  for  farms  (or 
ranches)  in  proposed  Section  786.17(e) 
(now  Section  785.19(eX4)).  The  word 
implied  that  the  land  units  should  be 
contiguous.  The  Office  used  the  term 
"coherent"  to  mean  a  logical  land 
management  system,  not  a  contiguous 
parcel  of  land.  A  land  management 
system  can  either  be  marked  by  the 
identifiable  boundaries  of  an  historic 
management  unit  defined  by  a  combi- 
nation of  leased  and  owned  lands  sub- 
ject to  the  management  of  a  single  op- 
erator, or  a  logical  management  unit 
including  lands  suitable  for  farming, 
but  which  have  been  removed  from  ag- 
ricultural production  and  are  not  sub- 
ject to  the  control  of  a  person  who 
manages  them  for  agricultural  pur- 
poses. In  view  of  the  confusion,  the 
Office  has  determined  that  the  word 
"coherent,"  and  associated  words,  can 
be  deleted  and  its  intent  retained. 

(8)  One  commenter  recommended 
that  proposed  Section  786.17(e),  now 
785.19(cM4),  be  deleted,  since  this 
paragraph,  a  definition,  was  not 
deemed  necessary  In  Sections  785.19  or 
822.  The  combination  of  Sections 
785.19  and  786.17  now  provides  the 


special  definition  of  a  farm  for  all  of 
the  application  procedures.  The  defini- 
tion is  specially  designed  to  address 
the  concerns  expressed  that  applicants 
would  discontinue  farming  on  lands 
acquired  for  coal  mining  in  order  to  fa- 
cilitate mining  of  alluvial  valley  floors. 
Thus  it  has  been  retained  under 
permit  application  procedures  for  allu- 
vial valley  floors.  This  reflects  Con- 
gress' clear  intent  to  prevent  appli- 
cants from  removing  farmlands  from 
production  in  order  to  avoid  the  provi- 
sions of  Sections  510<bX5XA).  Le., 
785.19(eXl). 

The  commenter  objected  that  no  dis- 
tinction is  made  under  Section 
Sl(XbX5)  of  the  Act  between  farming 
and  grazing  or  rangeland  cropped  for 
hay  and  grazed  rangeland  sind.  that, 
therefore,  no  distinction  should  be 
made.  The  Office  agreed  so  appropri- 
ate modification  was  made  of  Section 
785.19(eX2)  of  the  final  rule. 

S  785.20     Augering  operations. 

Section  515(bX9)  provides  specific 
environmental  protection  performance 
standards  for  surface  coal  mining  and 
reclamation  operations  involving 
auger  mining.  30  CFR  785.20  is  pro- 
mulgated under  authority  found  in 
Sections  102,  201,  501(b),  503,  504, 
507(b).  508(a),  and  515(b)  of  the  Act. 
Only  minor  changes  for  clarification 
were  made  to  the  proposed  permanent 
regulations.  The  preamble  accompany- 
ing the  proposed  permanent  regula- 
tory program  found  at  43  FR  41720 
(Sept.  18,  1978)  is  hereby  incorporated 
by  reference  for  discussion  of  the  basis 
and  purpose  of  this  Section. 

This  Section  must  be  read  in  connec- 
tion with  Part  819,  and  the  reader  is 
referred  to  the  preamble  discussion  of 
that  Part  for  a  treatment  of  issues  rel- 
evant to  this  Section. 

$785.21  Coal-processing  plants  and  sup- 
port facilities  not  within  the  permit 
area  for  a  specific  mine. 

Authority  for  this  Section  is  found 
in  Sections  102,  201,  501(b),  503,  504. 
506.  507(b).  508(a).  510(b)  515.  516.  and 
701  of  the  Act. 

Under  701(28XB)  of  the  Act,  coal 
processing  plants  and  related  support 
facilities  not  located  within  the  permit 
area  for  a  specific  mine,  but  ".  .  .  inci- 
dent ..."  to  the  operation  of  coal 
mines  are  defined  to  be  "surface  coal 
mining  operations."  Dnder  Section 
506(a)  of  the  Act,  all  of  those  oper- 
ations must  obtain  permits  under  reg- 
ulatory programs.  Under  Section  515 
of  the  Act,  environmental  protection 
performance  standards  are  applicable 
to  those  operations.  Section  785.21  will 
implement  the  Act's  permit  require- 
ments for  these  operations  and  help 
ensure  that  they  will  be  conducted  in 
compliance  with  the  special  envlron- 
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mental  protection  standards  in  Part 
827  of  Subchapter  K. 

OSM  wants  to  ensure  that  the  same 
level  of  environmental  protection  ap- 
plies to  those  facilities  where  coal  is 
prepared  for  market  as  to  mine-site 
operations,  even  though  those  prepa- 
ration facilities  may  exist  outside  the 
permit  area  of  a  mine.  This  Section 
will  be  implemented  together  with 
Part  827.  and  the  reader  is  referred  to 
the  preamble  for  that  Part  for  a  dis- 
cussion of  issues  related  to  this  Sec- 
tion. In  writing  these  final  regulations, 
OSM  considered  the  following  alterna- 
tives, all  of  which  were  suggested  by 
comments  to  the  proposed  rules. 

1.  That  OSM  control  only  onsite 
coal -processing  plants  and  facilities 
(storage  piles,  waste  piles,  sludge 
ponds,  washers,  loading  and  handling 
facilities,  and  the  like).  Some  coal- 
prcKessing  plants  and  facilities  may 
serve  a  number  of  remotely  lo<»ted 
mines,  and  OSM  believes  these  (»al- 
processing  plants  tuid  facilities  should 
be  subject  to  the  same  performance 
standards  as  processing  plants  and 
facilities  located  on  a  specific  permit 
area  for  a  mine.  Excluding  such  facili- 
ties would  probably  result  in  most,  if 
not  all,  such  facilities  being  located 
outside  the  permit  areas  for  mines  in 
the  future  in  order  to  avoid  regulation 
under  the  Act.  This  result  would  be 
clearly  contrary  to  the  intent  of  Con- 
gress as  reflected  in  the  definitions  of 
"surface  coal-mining  operations"  and 
"surface  coal  mining  and  reclamation 
operations"  in  Section  701  of  the  Act. 
OSM  has  the  authority  and  obligation 
to  prohibit  adverse  environmental  and 
health  and  safety  Impacts  of  coal-proc- 
essing plants  wherever  located. 

2.  That  each  State  be  allowed  to  es- 
tablish a  separate  agency  within  the 
regulatory  authority  to  control  facili- 
ties off  the  minesite.  Although  this 
might  be  permissable  under  Section 
503  of  the  Act,  it  may  result  in  multi- 
ple and  possibly  uncoordinated  regula- 
tions which  may  be  inefficient.  OSM 
will  consider  proposals  for  separate  di- 
visions within  regulatory  authorities 
having  authority  over  these  facilities 
in  the  context  of  State  program  sub- 
mittals. Such  proposals  will  be  evalu- 
ated under  the  Standards  in  Section 
732.15  of  these  regulations. 

S.  That  OSM  regulations  apply  to 
minesltes,  all  offsite  facilities,  and  all 
connecting  transporting  facilities.  This 
would  be  Impracticable  and  imneces- 
sarily  duplicative  since  OSM  believes 
that  other  agencies  adequately  control 
transportation  facilities  and  routes: 

4.  That  OSM  does  not  have  the  au- 
thority to  require  a  permit  for  coal- 
processing  plants  ancl  support  facili- 
ties not  within  a  permit  area  of  a  spe- 
cific mine.  OSM  finds  its  authority  to 
issue  this  regulation  under  Sections 
506,  507,  and  509  of  the  Act.  These 
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Sections  require  a  permit,  and  as  a 
part  of  the  permit  application  a  recla- 
mation plan  which  shall  meet  the  re- 
quirements of  the  Act.  Section 
701(28XA)  of  the  Act  authorizes  regu- 
lation of  ".  .  .  activities  .  .  .  including 
.  .  .  processing  or  preparation."  OSM 
believes  the  phrase  "at  or  near  the 
minesite"  immediately  preceding  the 
proviso  in  701(28XA)  applies  only  to 
the  "loading  of  coal  for  interstate 
commerce"  which  immediately  pre- 
cedes it.  Independent  authority  is 
found  in  Section  701(28)(B).  which  de- 
fines "surface  coal  mining  operations" 
to  include  "...  other  areas  upon 
which  are  sited  structures,  facilities  or 
other  property  or  materials  on  the 
surface,  resulting  from  or  incident  to 
such  activities, .  .  ." 

5.  That  this  Section  enumerate  all 
the  types  of  facilities  p>ossibly  covered 
by  Section  701(28)  of  the  Act,  includ- 
ing all  public  roads  on  which  coal  is 
handled,  all  offsite  coal  stockpUes  at 
public  buildings,  all  wholesale  and 
retail  coal  yards  and  all  electric  gener- 
ating plant  loading  and  storage  facili- 
ties. The  permit  requirements  of  the 
regulatory  scheme  for  coal-processing 
plants  have  not  been  expanded  to  in- 
clude these  facilities,  because  OSM 
has  not  been  able  to  establish  that  the 
environmental  risks  from  such  facili- 
ties are  of  sufficient  magnitude  that 
permits  should  be  required.  At  this 
time,  OSM  is  only  requiring  regulatory 
authorities  to  extend  their  permit  re- 
quirements as  far  into  the  stream  ot 
commerce  as  those  activities  over 
which  mine  operators  and  the  coal 
handlers  who  directly  serve  them,' 
such  as  coal  processors,  have  or  could 
have  control  of  operations.  This  In- 
cludes all  facilities  on  the  minesite,  all 
facilities  incident  to  the  mine  at  or 
near  the  site,  and  coal-processing 
plants  no  matter  where  located.  This 
in  no  way  shall  be  interpreted  as  a  de- 
termination that  the  Act  limits  OSM's 
authority  or  the  authority  of  any  reg- 
ulatory authority  to  enforce  the  Act's 
provisions  at  any  "surface  coal-mining 
and  reclamation  operation"  included 
within  the  broadest  interpretation  of 
the  language  of  Section  701(28)  of  the 
Act. 

S  78S.22     In  situ  activities. 

This  Section  describes  the  require- 
ments for  obtaining  a  permit  for  con- 
duct of  an  In  situ  processing  operation. 
Authority  for  this  Section  is  foimd  in 
Sections  102,  201,  501(b).  503(a).  504. 
506(a).  507(b),  508(b),  &08(a),  S10(b). 
515.  516,  517.  and  701  of  the  Act. 
Under  Section  701(28XA)  of  the  Act. 
"in  situ"  mining  of  coal  is  deemed  to 
constitute  surface  coal  mining  oper- 
ations and  under  Section  506(a)  of  the 
Act.  can  only  be  conducted  pursviant 
to  permits  imder  regulatory  programs. 
Under  Section  516  of  the  Act,  environ- 
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mental  protection  performance  stand- 
ards are  applicable  to  those  oper- 
ations. Sections  785.22  Implements  the 
Act's  permit  requirements  for  these 
operations  and  ensures  that  they  will 
be  conducted  in  compliance  with  the 
special  environmental  protection  per- 
formance standards  for  these  oper- 
ations In  Part  828  of  subchapter  K. 
The  reader  should  consider  Section 
785.22  together  with  Part  828. 

The  permit  application  should  dis- 
cuss all  requirements  under  30  CFR 
817,  which  contains  the  environmental 
performance  standards  for  under- 
ground mining  activities.  In  addition, 
the  In  situ  processing  operation  appli- 
cation must  ensure  that  other  applica- 
ble performance  standards  In  sub- 
chapter K  and  the  regulatory  program 
which  deal  with  these  operations  are 
described.  Paragraphs  785.22(b)  (1M4) 
contain  specific  permit  requirements 
to  ensure  that  water  and  air  quality 
standards  are  maintained.  The  protec- 
tion of  the  hydrologlc  quality  of  sur- 
face and  ground  water  In  the  mine 
permit  area  and  adjacent  areas  must 
be  achieved.  The  permit  must  address 
where  and  how  exploration  and  Injec- 
tion holes  will  be  drilled  and  cased  so 
that  the  regulatory  authority  can  de- 
termine that  fluids,  gases,  or  other 
materials  injected  Into  the  coal  seam 
will  not  escape  into  the  hydrologlc 
system.  In  a  similar  manner,  the  emis- 
sion of  residual  materials  or  wastes 
from  the  processing  operation  must  be 
Isolated  from  the  hydrologlc  resources 
and  contained  in  approved  structures 
or  impoundments  or  until  final  dispos- 
al, or  treatment  of  the  materials  is 
achieved.  Appropriate  measures  to 
reduce  the  possibility  of  fires  which 
would  pose  a  public  safety  hazard 
during  or  following  the  In  situ  process- 
ing operation  must  be  described  as  re- 
quired by  the  regulatory  authority. 
The  control  procedure  for  treating 
and  containing  harmful  solids,  liquids, 
or  gases  from  the  in  situ  processing 
operation  to  protect  the  welfare  of  the 
public  and  the  surrounding  environ- 
ment is  to  be  presented. 

The  permit  application  must  de- 
scribe the  proposed  equipment  and 
techniques  to  be  employed  to  monitor 
the  impact  the  in  situ  operation  will 
exert  on  water  and  air  resources  In 
compliance  with  the  appropriate  regu- 
latory progranv 

A  comment  was  received  which  rec- 
ommended that  subsidence  control 
programs  should  be  required  with  all 
permit  applications  for  In  situ  process- 
ing operations.  The  Office  did  not 
make  any  modifications  to  the  perma- 
nent program  rules  in  response  to  this 
comment  because  subsidence  control  Is 
found  In  30  CFR  784.20  and  817.121- 
126.  These  provisions  are  a  part  of  the 
general  permit  requirements  appUca- 
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ble  to  these  activities  under  Section 
785.22  (b)  and  (c). 


PART  786— REVIEW,  PUBLIC  PARTICI- 
PATION AND  APPROVAL  OR  DIS- 
APPROVAL OF  PERMIT  APPLICA- 
TIONS AND  PERMIT  TERMS  AND 
CONDITIONS 

Ihtroductioh 

Part  786  in  the*  final  rules  is  a  con- 
solidation of  Parts  786  and  portions  of 
Parts  787  amd  788  of  the  proposed  reg- 
ulations. These  Parts  were  combined 
so  that  all  regulations  generally  relat- 
ing to  procedures  and  standards  for 
review  and  decisions  on  applications  in 
the  permit  process  could  be  found  In 
one  place,  in  the  chronological  order 
of  the  review  and  decision  process. 

A  few  general  comments  were  re- 
ceived concerning  former  Part  787  re- 
questing that  an  index  t>e  prepared  for 
all  public  participation  Sections  con- 
tained In  the  regulations.  It  was  decid- 
ed not  to  prepare  such  an  index,  but  to 
put  all  public  participation  regulations 
relating  to  permit  applications  in  Part 
786.  Each  program  must  contain  sub- 
stantially the  same  type  of  public  par- 
ticipation as  called  for  in  these  regula- 
tions, subject  to  30  CFR  731.13,  but 
may  be  organized  differently. 

S  78«.l     Scope. 

Authority,  basis  and  purpose  of  this 
Section  are  discussed  at  43  FR  41720 
under  Section  786.1;  at  43  FR  41724 
under  Section  787.1;  and  at  43  FR 
41726  under  Section  788.1. 

9  786.2    Objective. 

Authority,  basis  and  purpose  of  this 
Section  are  discussed  at  43  FR  41720 
under  Section  786.2;  at  43  FR  41724 
under  Section  787.2:  and  at  43  FR 
41726  under  Part  788. 

S  786.4    Responaibilitiet. 

Authority,  basis  and  purpose  of  this 
Section  are  discussed  at  43  FR  41720 
under  Section  786.4;  at  43  FR  41724 
under  Section  787.4;  and  at  43  FR 
41726  under  Part  788. 

9  786.5    DefiniUons. 

Since  there  were  requests  made  to 
define  terms  found  In  this  Part,  a  new 
definitions  Section  has  been  added. 
The  statutory  authority  for  this  Sec- 
tion Is  Sections  102,  201(c).  501(b).  503, 
504-507.  510.  515.  and  516  of  the  Act. 

A  commenter  requested  that  the 
terms  "willful  violation"  "Irreparable 
damage  to  the  environment."  "demon- 
strated pattern  of  violation",  "dura- 
tion" of  a  violation,  and  "nature"  of  a 
violation  be  defined  for  use  In  the  reg- 
ulations Implementing  the  last  half  of 
Section  510(c)  of  the  Act.  The  terms 


"willful  violation"  and  "irreparable 
damage  to  the  environment"  have 
been  defined  in  this  new  Section.  De- 
fining these  terms  will  help  clarify  the 
requirements  of  Sections  786.17(d)  and 
786.19(1).  The  remaining  terms  were 
not  defined,  because  it  was  believed 
that  their  use  would  vary  greatly  with 
different  situations. 

{786.11     Public  notice*  of  filing  of  permit 
applications. 

Authority,  purpose,  and  basis  for 
this  Section  are  discussed  In  43  FR 
41724  (Sept.  18,  1978).  imder  Section 
787.11 

1.  As  set  forih  In  the  proposed  regu- 
lations. Section  787.11(a)  required  the 
applicant  to  place  an  advertisement  of 
its  application  in  a  local '  newspaper 
once  a  week  for  four  weeks.  Subsection 
787.11(aK2)  required  that  the  adver- 
tisement contain  a  map  showing  the 
specific  location  and  boundaries  of  the 
proposed  permit  area.  In  the  final 
rules.  Section  787.11  has  been  num- 
bered as  Section  786.11. 

2.  Several  comments  were  received 
concerning  the  map  requirement. 
Many  State  and  Industry  commenters 
wanted  to  delete  the  map  requirement 
altogether,  stating  that  it  was  difficult 
and  expensive  to  publish  a  map  in  the 
paper  and  that  the  general  public 
would  find  maps  less  helpful  than  tex- 
tual descriptions.  Others  wanted  to  re- 
quire a  verbal,  textual  description  of 
the  permit  area  only.  They  argued 
that  If  the  verbal  description  was  com- 
plete enough.  It  would  afford  adequate 
public  notice  so  that  Interested  citi- 
zens could  go  to  the  courihouse  to 
review  the  complete  permit  applica- 
tion, including  the  maps. 

Citizens  groups  argued  that  the  map 
requirement  should  be  retained,  since 
the  best  public  notice  reasonably  pos- 
sible is  vital  to  public  participation  in 
the  permit  process.  They  argued  that 
as  the  rest  of  the  permit  regulations 
have  strict  time  limits,  the  public 
would  miss  its  opportunities  to  com- 
ment, object,  and  request  Informal 
conferences,  unless  the  best  early 
notice  was  provided  in  the  newspaper. 
Others  argued  that  additional  infor- 
mation should  be  added  to  the  adver- 
tisement, such  as  the  names  of  the  ad- 
jacent property  owners  and  more  de- 
tailed information  concerning  the  size 
and  type  of  the  mining  operations. 

One  commenter  wanted  to  delete  the 
map  requirement  and  use,  instead,  a 
newspaper  advertisement  with  Vt" 
high  letters  In  order  to  give  the  great- 
est possible  notice  to  the  public. 
Others  stated  that  the  map  require- 
ments were  confusing  and  wanted 
clarification  concerning  the  informa- 
tion required  to  be  on  the  map. 

Some  commenters  argued  that  there 
are  special  problems  with  providing 
newspaper  notices  to  the  public  In  the 


West,  because  of  the  great  distances 
Involved  and  the  limited  ability  of 
local  newspapers  to  reach  a  wide  circu- 
lation. Some  State  commenters 
wanted  to  give  the  regulatory  authori- 
ty more  flexibility  In  designating 
which  maps  would  be  appropriate  to 
use  in  the  newspaper  advertisement. 

3.  In  response  to  these  comments. 
the  Office  has  made  substantial 
changes  in  the  required  contents  of 
newspaper  advertisements. 

(a)  It  still  considers  the  use  of  a  map 
in  the  advertisement  of  the  proposed 
application  as  the  preferred  means  of 
giving  notice  to  the  public.  However, 
there  may  be  instances  when  a  verbal 
description  will  be  a  better  means  of 
giving  such  notice,  so  the  regulation 
has  been  changed  to  provide  for  the 
alternative  of  a  written  description  of 
the  proposed  permit  area.  The  require- 
ments for  the  contents  of  the  map  or 
the  description  contained  In  Section 
786.11(a)(2)(i)-<iv)  have  also  been 
simplified. 

There  is  no  prescribed  type  of  map 
or  form  of  map  set  forth  in  the  final 
regulations.  This  will  be  left  to  the 
regtilatory  authorities  to  specify  under 
particular  regulatory  programs.  Each 
State  will  have  different  maps  which 
are  in  common  usage  by  the  surface 
mining  industry.  Some  States  already 
require  small  general  location  maps  in 
the  comer  of  more  detailed  maps  sub- 
mitted to  the  regulatory  authority. 
Maps  such  as  these^  could  be  used  in 
the  advertisement.  The  critical  con- 
cern in  these  rules  is  that  the  map,  if 
used,  be  large  enough  to  be  read  and 
used  by  local  residents,  and  that  it 
contain  enough  information  so  that 
the  proposed  permit  area  is  easy  to 
locate. 

The  same  principles  hold  true  If  a 
verbal  description  is  used.  The  specific 
items  to  be  used  In  the  map  or  verbal 
description  are  listed  in  Section 
786.11(a)(2)(l)-<lv).  If  a  verbal  descrip- 
tion is  used,  highly  technical  legal  ter- 
minology should  be  avoided  in  describ- 
ing the  boundaries  of  the  proposed 
permit  area.  The  exact  location  of  the 
proposed  permit  area  should  be  Imme- 
diately apparent  to  any  local  resident 
reading  the  description,  preferably  by 
use  of  local  geographic  names.  The 
name  of  the  USGS  7.5  minute  quadan- 
gle  which  contains  the  proposed 
permit  area  is  required,  so  that  per- 
sons who  desire  a  more  precise  loca- 
tion of  the  permit  area  can  easily  do 
this  by  obtaining  their  own  USGS 
topo  map.  This  is  Important  in  areas 
where  the  proposed  permit  area  may 
be  a  considerable  distance  from  the 
county  courthouse,  where  a  USGS 
map  will  be  included  In  the  file  of  the 
permit  application. 

(b)  The  suggestion  that  the  notice 
be  printed  In  W  high  letters  in  the 
newspaper    was    rejected,    since    this 
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would  take  up  an  inordinate  amount 
of  space  in  the  newspaper,  be  expen- 
sive, and  still  would  not  give  notice  as 
well  as  a  map.  Pursuant  to  Section 
507(bK6)  of  the  Act,  the  newspaper 
advertisement  is  supposed  to  notify 
the  public  that  a  surface  coal  mining 
operations  application  has  been  made, 
who  made  it,  where  the  proposed 
permit  area  will  be  located,  where  a 
copy  of  the  ^plication  can -be  found, 
and  where  and  when  comments  can  be 
submitted  on  the  application. 

Comments  suggesting  that  addition- 
al information  be  placed  in  the  news- 
paper iwlvertisement  were  also  reject- 
ed. While  It  might  be  desirable  to  put 
as  much  Information  as  possible  con- 
cerning the  proposed  operation  In  the 
newspaper,  all  relevant  Information  is 
contained  in  the  application  qn  file  at 
the  local  courthouse.  It  should  be 
noted,  however,  that  a  State  regula- 
tory authority  would  not  be  precluded 
from  requiring  additional  information. 

(c)  Regarding  the  problems  with 
newspaper  circulation  In  the  Western 
States,  the  Office  believes  that  the  re- 
quirement for  four  weekly  publica- 
tions of  the  advertisement  should  gen- 
erally suffice  to  Insure  that  the  public 
receive  notice.  However,  if  in  particu- 
lar localities  close  examination  reveals 
that  this  system  will  not  afford  ade- 
quate notice,  more  effective  proce- 
dures may  be  specified  for  individual 
permanent  regulatory  programs. 

3.  Under  Section  522(eK4)  of  the 
Act.  mining  is  prohibited  within  100 
feet  of  the  outside  right-of-way  of  a 
public  road,  subject  to  two  exceptions. 
Approval-of  those  exceptions  may  be 
granted  by  the  regulatory  authority 
only  after  notice  and  opportunity  for  a 
public  hearing.  P^roposed  Section 
787.11(a)(5)  required  that  the  newspa- 
per advertisement  of  the  permit  appli- 
cation also  contain  notice  of  any  pro- 
posed mining  within  100  feet  of  a 
public  road  or  any  relocation  of  a  road 
caused  by  mining.  Several  commenters 
asked  that  this  requirement  be  deleted 
or  moved  to  Section  778.16,  which  con- 
cerns the  relationship  of  the  permit 
application  to  areas  designated  as  un- 
suitable for  mining.  These  comments 
were  rejected. 

The  notice  of  proposed  mining  near 
a  public  road  is  required  so  that  Sec- 
tion 522(eK4)  of  the  Act  and  30  CFR 
761.11  are  adequately  implemented. 
Placing  the  notice  in  the  public  adver- 
tisement of  the  permit  application  will 
also  allow  any  informal  conference  on 
the  application  to  serve  as  a  public 
hearing  on  the  road  relocation,  as  is 
set  forth  in  Section  786.14(d).  Moving 
this  Section  to  Section  778.16  would 
only  confuse  matters  concerning  the 
content  of  the  public  advertisement. 

4.  A  number  of  conunents  were  re- 
ceived suggesting  that  the  public  noti- 
fication process  not  begin  until  the 
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regulatory  authority  determines  that 
a  permit  application  is  complete,  so 
that  public  participation  is  based  on 
all  relevant  information.  Other  com- 
menters suggested  that  the  implica- 
tion be  filed  at  the  local  courthouse  as 
early  as  possible,  preferably  at  the 
same  time  as  the  first  date  of  the  re- 
quired newspaper  advertisement. 

(a)  The  suggestion  that  a  finding  of 
completeness  be  required  before  the 
public  notification  process  begins  was 
accepted.  The  word  "complete"  has 
been  added  before  the  word  "applica- 
tion" in  Sections  786.11(a)  and 
788.14(bK2). 

The  concept  of  a  "complete  applica- 
tion" is  defined  at  Section  770.5,  is 
found  in  Section  771.23(a),  and  flows 
through  the  rest  of  this  Subchapter. 
This  is  so  all  necessary  planning  and 
Information  gathering  will  be  finished 
prior  to  filing  the  application. 

However,  even  after  the  filing  re- 
quired by  Sections  771.23(a)  and 
786.11(a),  there  may  need  to  be  subse- 
quent, modifications  to  applications,  if 
some  Information  or  plans  are  found 
to  be  Inadequate  and  not  complete,  as 
a  result  of  public  participation.  Sec- 
tion 786.11(dK2)  therefore,  requires 
that  any  subsequent  revisions  of 
permit  applications  be  made  simulta- 
neously in  the  copy  on  file  with  the 
regulatory  authority  and  the  copy  on 
fileTit  the  local  courthouse. 

(b)  In  response  to  requests  that  the 
public  have  as  long  a  period  as  possible 
to  review  permit  applications,  the 
Office  decided  to  change  the  regula- 
tions to  require  the  filing  of  copies  of 
permit  applications  at  the  local  court- 
house at  the  same  time  as  copies  are 
Tiled  with  the  regulatory  authority, 
the  first  date  of  newspaper  publica- 
tion. Because  of  the  highly  technical 
engineering  and  hydrologlcal  data  con- 
tained in  permit  applications,  it  was 
felt  that  a  longer  period  was  needed 
for  public  review  of  the  applications. 
This  change  gives  the  public  28  more 
da3^  to  review  the  application  prior  to 
the  deadline  for  the  filing  of  objec- 
tions, comments,  or  requests  for  Infor- 
mal conferences.  Hopefully,  this  will 
also  reduce  objections  and  requests  for 
informal  conferences,  and  allow  objec- 
tors to  narrow  their  areas  of  concern 
prior  to  requesting  a  conference. 

5.  One  comment  was  received  asking 
that  Section  786.11(c)  specify  the  gov- 
ernmental units  to  whom  actual  notice 
of  a  permit  application  is  to  l>e  sent. 
This  comment  was  rejected.  The  deter- 
mination of  which  governmental  units 
are  to  be  sent  such  notice  is  a  task  for 
each  regulatory  authority  familiar 
with  the  governmental  and  adminis- 
trative structure  in  its  particular 
State.  The  Office's  regulations  caimot 
list  aU  governmental  units  in  all  States 
to  whom  notice  Is  to  t>e  sent. 


nOOLAi  IMmat.  vol  44,  no.  so— rUfSOAY,  MAICH  is.  1«79 


nDOLAL  IKHSTER.  VOL  44,  NO.  50— TUfSDAY,  MAtCH  IS,  197f 


UMI 


15098 

6.  Mjuiy  commenters  argued  that 
Sections  786.11(cXl>-<4)  be  modified 
to  delete  "Federal  agencies"  as  govern- 
mental entitles  which  would  receive 
actual  notice  of  a  permit  application. 
These  commenters  contended  that 
Section  5 13(a)  of  the  Act  does  not  re- 
quire the  regulatory  authority  to 
notify  Federal  agencies.  It  Is  true  that 
Section  513(a)  expressly  requires 
giving  notice  only  to  "local"  public 
bodies.  However,  the  purpose  of  Sec- 
tion 786.11(c)  is  broader  than  merely 
Implementing  the  express  language  of 
Section  513(a)  of  the  Act.  Under  the 
Act  and  these  regulations.  Federal  and 
State  agencies  have  a  wide  variety  of 
roles  to  fulfill  In  the  permit  process: 

(i)  "Appropriate  Federal  and  State 
agencies"  (e.g..  EPA,  U80S.  DSSCS, 
State/water-quality  data  collection  au- 
thorities) have  to  supply  «u-ea-wide 
water  quality  data  for  the  purposes  of 
hydrologic  assessments.  Sections 
607(bKll).  51(Kb)(3).  of  the  Act; 

(II)  The  Secretary  of  Agriculture 
through  the  USSCS  has  to  review 
permit  materials  related  to  prime 
farmlands.  Sections  507(b)(16).  51(Kd), 
515(bK7),  of  the  Act.  30  CFR  779.27. 
783.27,  785.17,  823.1  eL  aeq. 

(III)  Permits  under  the  Act  must  be 
coordinated  with  permit  and  plan  re- 
quirements under  laws  administered 
by  other  Federal  and  State  agencies, 
under  Sections  503(aM6),  504(h). 
508(a)(9),  of  the  Act.  and  30  CFR 
770.12.  Further,  additional  coordina- 
tion may  be  required  under  Federal 
historical  preservation  and  fish  and 
wildlife  sUtutes.  30  CFR  Part  781; 
Sections  770.12:  779.20/783.20;  780.16/ 
784.21;  786.19(0). 

(Iv)  Permits  under  the  Act  can  only 
be  issued  after  the  applicant  demon- 
strates that  it  will  comply  with  all  ap- 
plicable design  and  performance 
standards.  (Subchapter  K).  Many  of 
the  standards  involve  other  Federal 
and  State  agencies  (See  Sections 
515(bH2).  515(b)(8).  515(bKl0X3). 
515(bK12).  515(b)(15).  515(c).  515(e)  of 
the  Act),  for  the  purpose  of  making 
concurrences  with  or  to  comply  with 
the  performance  standards  used  by  op- 
erators. 

(v)  Permits  cannot  be  Issued  if  the 
applicant  is  currently  in  violation  at 
other  mines  of  air  or  water  pollution 
control  laws  enforced  by  other  Federal 
or  State  agencies  (Section  510(c)  of 
the  Act)  unless  those  other  agencies 
agree  that  satisfactory  abatement  pro- 
cedures are  being  followed.  See  30 
CFR  786.19  (h)  and  (I). 

(vl)  Coal  mining  on  Federal  lands 
necessarily  Involves  Federal  agencies, 
such  as  the  Secretary  of  Interior  (see 
Section  523  of  the  Act);  USOS.  BLM 
(See  30  CFR  ParU  211  and  741)  and, 
on  National  Forests,  the  Secretary  of 
Agriculture  and  the  UJ5.  Forest  Serv- 
ice. (See  Section  522(eK2)  of  the  Act). 
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Because  Implementation  of  the 
permit  scheme  under  the  Act  requires 
substantial  involvement  of  other  Fed- 
eral and  State  agencies  on  a  continu- 
ing basis,  there  must  be  adequate  pro- 
visions made  In  the  regulations  for  the 
regulatory  authority  to  ensure  that 
those  other  agencies  are  notified,  and. 
if  relevant,  participate  In  the  applica- 
tion review  process  by  filing  comments 
with  the  regulatory  authority.  Fur- 
thermore, Section  S13(b)  of  the  Act 
expressly  authorizes  the  "head  of  any 
Federal.  State  or  local  governmental 
agency  or  authority  ..."  to  request 
that  the  regulatory  authority  hold  In- 
formal conferences,  which  may  be  im- 
portant to  effect  the  "coordination" 
required  by  Sections  of  the  Act.  In 
order  to  achieve  this  coordination,  the 
Office's  regulations  need  to  provide 
for  adequate  notice  to  other  Federal 
and  State  agencies.  Therefore,  this  re- 
quirement was  retained  In  the  final 
regulations. 

7.  Many  commenters  objected  to  the 
provision  in  Section  787.11(cK5)  which 
required  the  regulatory  authority  to 
provide  actual  notice  of  permit  appli- 
cation to  any  persons  who  request 
such  notice.  Some  commenters  sug- 
gested that  the  right  to  request  actual 
notice  of  permit  applications  be  limit- 
ed to  persons  with  an  Interest  which 
may  be  adversely  affected  by  the  ap- 
plication. Other  conunenters  stated 
that  the  request  should  be  renewed 
periodically  to  prevent  unnecessary 
notices.  Others  wanted  the  entire  Sec- 
tion deleted  as  unnecessary  and 
unduly  burdensome.  Still  others 
wanted  actual  notices  sent  to  all  sur- 
face and  mineral  owners  within  500 
feet  of  a  proposed  mining  operation. 

The  Office  has  decided  to  accept  the 
comments  suggesting  that  the  Section 
be  deleted.  Actual  notice  Is  not  specifi- 
cally required  by  the  Act  and  would 
Impose  a  significant  administrative 
burden  on  the  regulatory  authority. 

8.  Many  commenters  objected  to  the 
requirements  In  Section  787.11(d)  al- 
lowing public  access  to  permit  infor- 
mation. Some  objected  to  the  require- 
ments for  filing  a  copy  of  the  permit 
application  at  a  local  court-house,  and 
others  asked  what  alternative  public 
offices  would  be  appropriate  for  filing 
the  copy.  Some  objected  to  allowing 
the  public  to  copy  permit  information 
and  others  wanted  mandatory  Ian- 
gauge  used  requiring  that  certain  in- 
formation be  kept  confidential. 

Section  507(e)  of  the  Act  requires 
that  a  copy  of  the  application  filed 
with  the  regulatory  authority  also  be 
filed  at  the  county  courthouse  for  the 
area  where  the  mining  is  proposed. 
Therefore,  comments  suggesting  dele- 
tion of  the  Section  of  the  regulation 
implementing  these  requirements  were 
rejected. 


Section  507(e)  of  the  Act  also  allows 
the  regulatory  authority  to  approve 
another  "Appropriate  public  office  .  . . 
where  the  mining  is  proposed  to 
occur,"  for  fQlng  of  the  copy  of  the  ap- 
plication. Several  comments  were  re- 
ceived from  States  asking  whether  a 
particular  office  would  be  "appropri- 
ate" as  an  alternative  to  a  local  court- 
house. In  response,  the  following  lan- 
guage was  added  to  the  last  sentence 
of  Section  786.11(dXl):  ".  .  .  public 
office,  if  it  U  determined  that  the 
office  XDiU  be  more  accessible  to  locai 
residents  tfian  the  county  courthouse. " 
A  purpose  of  the  Act  is  to  give  local 
residents  who  will  be  most  affected  by 
a  proposed  operation  the  greatest  op- 
portunity reasonably  possible  for 
access  to  information  about  the  appli- 
cation. See  Section  507(bK6)  of  the 
Act.  Further,  as  commenters  pointed 
out.  requiring  filing  of  a  copy  of  the 
application  at  the  county  courthouse 
may  not  always  accomplish  this  pur- 
pose, especially  in  the  West  where 
some  counties  encompass  vast  dis- 
tances. The  additional  language  will 
ensure  that  the  criteria  used  in  ap- 
proving an  alternate  public  office  is 
convenience  and  accessibility  for  the 
public,  rather  than  convenience  for 
the  regulatory  authority  or  the  opera- 
tor. 

Generally,  all  information  contained 
In  a  permit  application  on  file  with  the 
regulatory  authority  is  to  be  made 
available  to  the  public  for  inspection 
and  copying.  See  Sections  102(1). 
507(e)  and  517(f)  of  the  Act.  There  are 
certain  exclusions  from  this  general 
rule  found  at  Sections  507(bX17). 
508(aX12)  and  (b)  of  the  Act.  These 
exclusions  state  that  certain  informa- 
tion concerning  the  coal  seam  itself, 
and  reclamation  plan  information  re- 
quired to  be  kept  confidential  under 
State  law  shall  be  kept  confidential. 
Otherwise,  all  information  Is  available 
to  the  public.  Therefore,  comments 
suggesting  that  copying  not  be  allowed 
are  rejected.  Moreover,  confidentiality 
provisions  at  Section  786.15  are  ade- 
quate to  Implement  the  Act. 

(786.12  Opportunity  for  submiMion  of 
written  coinin«ntt  on  permit  applica- 
tions. 

Authority,  purpose,  and  ba.sis  of  this 
Section  were  discussed  at  43  FR  41725 
(September  18,  1978).  under  Section 
787.12. 

1.  Many  comments  were  received  ob- 
jecting to  proposed  Section 
787.12(aX2)  which  allowed  any  person 
to  file  comments  concerning  a  permit 
application.  Some  commenters  urged 
that  the  entire  Section  be  deleted  as 
being  beyond  the  requirements  of  Sec- 
tion 513(a)  of  the  Act,  while  others 
urged  that  the  right  to  file  comments 
be  limited  to  persons  with  Interests 
which  may  be  adversely  affected  by 


the  proposed  mining  operations.  In  re- 
sponse, the  Office  has  decided  to  limit 
the  right  to  file  comments  on  the  ap- 
plication to  governmental  units  which 
receive  notice  of  the  filing  of  the 
permit  application.  The  need  for  gov- 
enunental  agency  comment  on  the  ap- 
plication is  Important  to  effect  the  co- 
ordination requirements  of  the  Act,  as 
explained  above.  This  does  not  limit  in 
any  way  the  right  of  other  persons 
who  are  or  may  be  adversely  affected 
by  Issuance  of  a  permit  for  the  pro- 
posed operations  to  file  objections  to 
the  application  under  Section  786.13. 
or  to  request  an  informal  conference 
on  the  application  under  Section 
786.14. 

2.  Many  commenters  requested  that 
Section  786.12(c)  be  reworded  to  re- 
quire that  all  comments  submitted  to 
the  regulatory  authority  under  Sec- 
t'lon  786.12  also  be  transmitted  to  the 
applicant.  These  comments  were  ac- 
cepted to  Insure  that  the  applicant  is 
provided  with  an  opportunity  to  re- 
spond to  comments. 

i  7M.13     Right  to  file  objections. 

Authority,  purpose  and  basis  for  this 
Section  were  discussed  at  43  FR  41725 
(September  18,  1978).  under  Section 
787.13. 

Many  comments  were  received  re- 
questing that  proposed  Section 
787.13(a)  be  modified  to  more  closely 
reflect  the  language  of  Section  513(b) 
of  the  Act  to  limit  the  right  to  file 
written  objections  to  those  persons 
with  Interests  which  are  or  may  be  ad- 
versely affected  by  the  proposed  oper- 
ations. The  Office  accepted  these  com- 
ments. 

9786.14    Informal  conferences. 

Authority,  purpose  and  basis  for  this 
Section  were  discussed  in  43  FR  41725 
(September  18,  1978).  under  Section 
787.14. 

1.  Many  comments  similar  to  those 
dlscvussed  above  for  Section  786.13 
were  received  concerning  the  rights  of 
persons  to  request  Informal  confer- 
ences on  permit  applications.  Proposed 
Section  787.14(a)  gave  any  person  the 
right  to  request  such  a  conference. 
Commenters  suggested  that  this  right 
be  restricted  to  those  persons  with  an 
Interest  which  is  or  may  be  adversely 
affected  by  the  Issuance  of  the  permit, 
as  found  in  Section  513(b)  of  the  Act. 
These  comments  were  accepted. 

2.  Citizens  groups  were  concerned 
that  proposed  Section  787.14(bX3) 
gave  too  much  discretion  to  the  regu- 
latory authority  in  determlnliig 
whether  to  conduct  visits  to  areas  of 
proposed  mines  in  preparation  for  in- 
formal conferences.  Some  suggested 
that  the  visits  be  made  mandatory 
upon  request,  while  others  asked  that 
visits  be  denied  only  If  the  request 
were  made  in  bad  faith.  Industry  com- 
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menters  wanted  the  right  to  be  de- 
leted or  limited  by  the  concurrence  of 
the  operator. 

There  will  be  many  factors  to  consid- 
er In  determining  whether  a  mlneslte 
visit  would  be  useful  In  particular 
cases,  such  as  terrain,  distances  in- 
volved, availability  of  data  on  the  area 
already  on  file,  the  materiality  of  data 
to  be  obtained  by  a  visit  and  the 
number  of  persons  requesting  such  a 
visit.  Weighing  of  these  factors  Is  best 
left  to  the  discretion  of  the  regulatory 
authority,  on  a  case-by-case  basis. 
However,  that  discretion  is  not  to  be 
used  by  the  regulatory  authority  so  as 
to  defeat  public  participation  in  the 
permit  process.  Visits  to  proposed 
minesites  prior  to  an  Informal  confer- 
ence should  ordinarily  be  conducted 
upon  request,  unless  there  are  sub- 
stantial reasons  not  to  do  so.  Informal 
conference  preparation  includes  the 
right  to  minesite  visits  under  the  Act. 
therefore,  the  final  regiilatlon  has 
been  left  as  proposed. 

3.  A  number  of  comments  were  re- 
ceived on  proposed  Section 
787.14(bX4)  concerning  the  determina- 
tion of  the  issues  to  be  heard  at  the  in- 
formal conference.  As  proposed,  the 
Issues  at  the  Informal  conference 
would  be  limited  to  those  raised  in 
written  comments,  objections,  and  re- 
quests for  hearing.  In  the  preamble  to 
the  proposed  regulations,  the  Office 
solicited  comment  on  how  Issues  were 
to  be  determined.  Some  commenters 
argued  that  the  issues  to  be  heard 
should  be  those  raised  at  any  time 
prior  to  the  conference.  Others 
wanted  to  allow  issues  to  be  raised  at 
the  time  of  the  hearing,  while  others 
wanted  a  limit  placed  on  the  issues  to 
be  considered.  Some  commenters 
urged  that  the  regulatory  authority  be 
allowed  to  determine  which  Issues 
could  be  heard. 

The  Office  feels  that  all  Issues  raised 
in  comments,  objections,  and  requests 
for  hearings,  as  well  as  the  issues 
raised  by  the  criteria  for  approval  of  a 
permit  found  In  Section  786.19,  would 
be  proper  subjects  for  these  confer- 
ences. Since  it  is  the  object  of  the  reg- 
ulations to  allow  regulatory  authori- 
ties to  control  procedures  of  Informal 
conferences,  the  Office  has  decided  to 
delete  proposed  Section  786.14(bX4)  In 
the  final  rule.  This  will  allow  the  regu- 
latory authorities  to  adopt  whatever 
procedures  they  consider  necessary  to 
control  consideration  of  issues  at  the 
conferences.  However,  this  is  to  be 
done  subject  to  the  policy  that  all  in- 
formation concerning  the  sufficiency 
of  the  application,  the  applicant,  the 
area  to  be  affected,  and  whether  the 
criteria  for  approval  to  be  met  are  rel- 
evant and  proper  for  consideration  at 
these  conferences.  Therefore,  proce- 
dures adopted  by  regiilatory  authori- 
ties cannot  unduly  restrict  public  par- 
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ticipatlon  at  the  conferences,  and 
must  allow  for  full  and  free  examina- 
tion of  all  relevant  Issues  concerning 
the  permit  application. 

9  786.15  Public  arailabUity  of  informatioa 
in  permit  applications  on  file  with  the 
regulatory  authority. 

Authority,  purpose  and  basis  for  this 
Section  are  discussed  In  43  F.R.  41725 
(Sept.  18.  1978).  under  Section  787.15. 

1.  Many  industry  commenters  ob- 
jected to  the  rqulrements  In  proposed 
Section  787.15(a)  which  allowed  public 
access  to  permit  Information.  Some  ob- 
jected to  allowing  the  public  to  copy 
permit  information  and  others  wanted 
mandatory  language  used  requiring 
that  certain  Information  be  kept  confi- 
dential. 

Generally,  all  information  contained 
In  a  permit  application  on  fUe  with  the 
regulatory  authority  Is  to  be  made 
available  to  the  public  for  Inspection 
and  copying,  pursuant  to  Sections 
102(1).  507(e),  and  517(f)  of  the  Act. 
There  are  certain  exclusions  from  this 
general  rule  found  at  Sections 
507(bK17)  and  508(aX12)  and  (b)  of 
the  Act.  These  exclusions  state  that 
certain  information  concerning  the 
coal  seam  Itself  and  other  Information 
which  Is  required  iq  be  kept  confiden- 
tial under  State  law  shall  be  kept  con- 
fidential. 

As  exceptions  to  the  general  pur- 
poses of  the  Act,  these  exclusions 
should  be  Interpreted  narrowly.  The 
language  used  In  the  final  rules  pro- 
vides for  adequate  exclusions.  Other- 
wise, all  Information  will  be  available 
to  the  public.  Comments  suggesting 
that  copying  of  permit  Information 
not  be  allowed  were  rejected,  because 
if  information  is  publically  available, 
then  it  should  be  allowed  to  be  dis- 
seminated under  Section  517(f)  of  the 
Act. 

2.  One  commenter  expressed  the 
concern  that  unless  Section  786.15(a) 
(3)  was  deleted  or  limited,  the  SUte 
could  withhold  reclamation  plan  infor- 
mation essential  to  Informed  public 
participation  In  the  permit  process. 
This  Section  Is  required  by  Section 
508(b)  of  the  Act.  However,  It  should 
be  pointed  out  that  this  exclusion  to 
the  public  availability  of  information 
pertains  only  to  reclamation  plan  in- 
formation required  by  Section  508(a) 
of  the  Act,  and  not  to  any  other 
permit  or  bonding  information  re- 
quired under  other  provisions  of  the 
Act.  Moreover.  State  law  is  no  longer 
in  effect  in  a  Federal  program.  (See 
Section  504(a)).  of  the  Act.)  Section 
786.15(aX3)  will  have  no  applicability 
where  the  Office  is  the  regulatory  au- 
thority for  a  Federal  program. 

3.  One  commenter  expressed  concern 
that  Information  required  to  be  kept 
confidential  under  Section  786.15  be 
shared  with  the  Office  upcm  request. 
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It  was  felt  that  no  change  In  Section 
787.15  was  necessary,  since  Informa- 
tion sharing  is  adequately  covered  by 
30  CFR  840.14  and  842.16. 

f  7M.17    Reriew  of  permit  applications. 

Authority,  purpose  and  basis  for  this 
Section  are  discussed  In  43  FR  41726 
(September  18,  1978),  under  Section 
788.12. 

An  additional  Subparagraph  has 
been  added  to  Section  786.17(a)  in  the 
final  rules,  by  transfer  and  modifica- 
tion of  material  from  proposed  Sec- 
tions 780.15(c)  and  784.20(c).  This  ad- 
dition was  made  in  response  to  com- 
ments suggesting  that  coordination  of 
reclamation  plan  contents  of  applica- 
tions with  fish  and  wildlife  manage- 
ment agencies  be  the  responsibility  of 
the  regulatory  authority,  rather  than 
the  applicant.  Authority  for  Section 
786.17(aK2)  of  the  final  rules  is  Sec- 
tions 102,  201,  501,  503,  504.  505.  506, 
607,  508,  510.  515,  516,  517,  and  522  of 
the  Act.  The  Endangered  Species  Act 
(ESA).  and  The  Pish  and  Wildlife  Co- 
ordination Act,  and  regulations  adopt- 
ed by  The  U.S.  Pish  and  WUdlife  Serv- 
ice under  the  ESA. 

1.  Many  comments  were  received 
concerning  the  schedule  of  violations 
which  permit  applicants  are  to  make 
available  under  Section  787.17(c).  This 
Section  requires  the  the  applicant  list 
all  violations  of  the  Act  or  other  State 
or  Pederal  air  and  water  environmen- 
tal protection  statutes  or  regulations 
at  any  of  its  coal  mining  operations  for 
a  three-year  period  proceeding  the  ap- 
plication. If  the  regulatory  authority 
ascertains  during  the  review  of  a 
permit  application  that  violations  of 
those  laws  currently  exist,  then  Sec- 
tion 786.17(cKl)  would  require  that 
satisfactory  proof  of  the  abatement  of 
the  violation  be  submitted  by  the  ap- 
plicant to  the  regulatory  authority, 
unless  the  conditions  of  Section 
786.17(cX2)  apifly.  Plnally,  untU  satis- 
factory proof  of  abatement  of  those 
violations  is  submitted.  30  CFR  Sec- 
tion 786.19(g>-<h)  would  preclude  issu- 
ance of  a  permit. 

(a).  Many  commenters  objected  to 
the  language  in  Section  787.17(c) 
which  called  for  listing  of  all  viola- 
tions of  "soil  or  water  environmental 
protection  laws."  (emphasis  added.) 
The  commenters  suggested  that  this 
language  be  changed  to  "air  or  water 
environmental  protection"  to  be  con- 
sistent with  Section  510(c)  of  the  Act. 
Section  510(c)  of  the  Act  covers  "air  or 
water  environmental  protection"  laws, 
not  "soil  or  water."  The  choice  of 
•soil"  instead  of  "air"  in  the  proposed 
regulations  was  an  oversight  and  has 
been  changed  to  specify  that  viola- 
tions of  "air  or  water"  environmental 
protections  laws  are  to  be  listed. 

(b)  There  were  also  many  objections 
to  the  requirement  to  list  violations  of 
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laws  outside  the  State  in  which  the  ap- 
plication is  filed.  As  is  discussed  in 
detail  in  the  preamble  to  Section 
778.14,  the  Office  accepted  these  com- 
ments, in  part.  The  Office  has  con- 
cluded that  the  regulations  imple- 
menting Section  510(c)  of  the  Act 
should  Include  violations  of  all  State 
laws,  rules,  and  regulations  that  are 
adopted  under  Pederal  air  or  water  en- 
vironmental protection  statutes  and 
regulations.  Section  786.17(c)  has  been 
clarified  to  indicate  that  only  viola- 
tions of  those  State  laws  which  are 
passed  to  implement  Federal  air  or 
water  environmental  protection  laws 
are  subject  to  the  final  rules. 

In  addition.  language  has  been 
added  at  Section  786.17(cH2),  to  allow 
the  regulatory  authority  to  issue  a 
permit  when,  despite  violations  sub- 
ject to  Section  786.17(c),  the  applicant 
is  pursuing.  In  good  faith,  rights  to  ad- 
ministrative or  Judicial  review  of  the 
violations  in  direct  appellate  action. 
This  provision  is  explained  in  greater 
detail  In  the  preamble  to  Section 
778.14.  In  addition.  Section 
786.17(cK2)  contains  a  further  qualifi- 
cation that  If  the  appeal  is  lost  at  any 
point  by  the  applicant,  any  surface 
coal  mining  operations  being  conduct- 
ed under  a  permit  Issued  according  to 
this  Section  must  be  terminated  until 
the  provisions  of  Section  786.17(cKl) 
are  satisfied.  This  qualification  was 
deemed  necessary  because  the  policy 
articulated  by  Congress  no  longer  ap- 
plies. That  is,  pursuit  of  the  appeal 
can  no  longer  be  viewed  as  being  com- 
pletely in  "good"  faith  once  a  stay  is 
denied  or  the  appeal  lost  on  its  merits. 

3.  One  commenter  asked  that  ~  the 
word  "process"  be  defined  as  used  in 
the  phrase  found  in  Section 
786.17(cKlKii):  "violations  which  are 
in  the  process  at  l>eing  corrected."  Sec- 
tion 786.17(c)  Implements  Section 
510(c)  of  the  Act,  which  requires  that 
all  permit  applicants  attach  a  schedule 
of  violations  of  air  or  water  environ- 
mental laws,  as  well  as  violations  of 
the  Act  to  their  application.  No  appli- 
cation can  be  issued  if  any  violation  is 
listed,  unless  It  is  shown  that  it  has 
been  corrected,  or  Is  in  the  process  of 
being  corrected  in  a  manner  satisfac- 
tory to  the  governmental  unit  with  Ju- 
risdiction over  the  violation.  There- 
fore, definition  of  the  term  "process" 
would  be  left  to  the  agency  that  origi- 
nally charged  the  applicant  with  the 
violation.  The  Office  felt  it  unneces- 
sary to  add  a  definition  of  that  term. 

4.  Many  commenters  asked  that  a 
new  Section  be  added  to  the  regula- 
tions to  specify  procedures  for  hear- 
ings on  permit  denial  for  a  demon- 
strated pattern  of  violations  pursuant 
to  Section  788.17(d).  The  regulations 
provide  the  permit  applicant  with  an 
"opportunity  for  an  adjudicatory 
hearing  ...  as  provided  for  in  the  reg- 


ulatory, program."  Industry  com- 
menters wanted  the  procedures  left 
unspecified,  and  determined  by  the 
regiilatory  authority. 

The  hearing  on  a  pattern  of  viola- 
tions is  the  only  formal  hearing  pro- 
vided for  in  the  permit  review  process 
prior  to  a  decision  t>eing  made  by  the 
regulatory  authority.  If  there  is  a  find- 
ing that  the  applicant  has  a  demon- 
strated pattern  of  violations  then, 
under  Section  786.19(1),  no  permit  can 
be  issued.  An  adjudicatory  hearing  of 
this  Importance  should  l>e  afforded 
the  same  procedural  safeguards  as  set 
forth  in  proposed  Part  789  for  formal 
hearings  to  review  decisions  on  per- 
mits. Therefore,  language  has  been 
added  to  Section  786.17(d)  which 
specifies  that  all  hearings  on  patterns 
of  violation  shall  t>e  conducted  pursu- 
ant to  the  same  procedures  as  are  set 
forth  In  30  CFR  Section  787.11.  Sec- 
tion 786.17(d)  was  not  modified,  there- 
fore. However,  this  Section  should  not 
be  read  so  as  to  unfairly  penalize  the 
permit  applicant  whose  prior  viola- 
tions of  the  Act  were  caused  by  owners 
who  are  no  longer  currently  Involved 
in  any  way  with  the  company.  In  such 
circumstances,  there  would  not  be  the 
requisite  "duration"  to  Justify  a  find- 
ing that  the  applicant  had  compiled  a 
"pattern  of  willful  violations  of  the 
Act." 

9784.19    Criteria  for  permit  approral  and 
denial 

The  authority,  purpose,  and  bases 
for  this  Section  were,  in  general,  dis- 
cussed in  43  FR  41721-41723  (Septem- 
t>er  18.  1978).  under  proposed  Section 
786.15. 

1.  Because  of  reorganizing  and  re- 
numbering of  certain  portions  of  the 
regulatlorvs,  editorial  changes  were 
made  in  Section  786.19.  In  Sulisection 
(d)  the  phrase  "The  area  within  .  .  ." 
has  t>een  deleted  as  t>eing  redundant. 
In  Subsection  (e)  the  reference  to  30 
CTFR  761.12(b)  has  been  changed  to 
Section  761.11(c).  In  Subsection  (f) 
reference  to  rlght-of-entry  informa- 
tion In  30  CFR  782.15  has  been  added. 
Subsection  (g)  had  t>een  condensed  by 
simply  referring  to  the  applicant's 
duty  under  Section  786.17(c)  to  submit 
satisfactory  Information  on  its  history 
of  compliance.  In  subsection  (m)  the 
reference  to  30  CFR  816.124  and 
817.124  have  been  corrected  to  Sec- 
tions 816.133  and  817.133. 

2.  Many  comments  were  received  on 
proposed  Section  786.11  requesting 
that  a  finding  of  completeness  by  the 
regulatory  authority  be  required  be- 
fore an  application  is  submitted  for 
the  public  review  process.  As  discussed 
in  the  preamble  to  final  Section 
786.11.  the  Office  has  agreed  that  such 
a  finding  will  be  made  at  that  point  In 
the  permit  process.  In  addition,  under 
final  Section  786.19(a)  such  a  finding 


will  be  necessary  after  the  opportunity 
for  public  participation,  in  order  for 
the  permit  application  to  be  approved 
or  disapproved,  as  provided  for  under 
Sections  510(a)  and  (b)  of  the  Act.  If 
the  apRllcation  is  not  complete,  then  it 
must  be  denied.  If  the  applicant  de- 
sires to  complete  the  application  and 
reapply.  It  must  be  handled  as  a  new 
application. 

3.  Several  comments  were  received 
concerning  the  requirement  in  pro- 
posed Section  786.15(e)  that  the  regu- 
latory authority  find  that  a  proposed 
operation  would  not  adversely  affect 
any  places  listed  In  the  National  Reg- 
ister of  Historic  Places,  or  any  places 
eligible  for  such  listing.  The  com- 
menters felt  that  only  those  places  ac- 
tually listed  should  be  protected  and 
that  the  word  "eligible"  should  be  de- 
leted. The  Office  did  not  accept  these 
suggestions  for  the  reasons  set  out  in 
the  preamble  to  Part  761. 

These  same  commenters  also  sug- 
gested that  proposed  Section  786.15(e) 
be  amended  to  explicitly  specify  that  a 
permit  could  be  issued,  notwithstand- 
ing adverse  effects  on  a  public  park  or 
historical  place,  if  its  approval  was 
granted  by  the  regulatory  authority 
and  agency  with  Jurisdiction  over  the 
park  or  place.  These  comments  were 
not  ac<»pted  because  additional  lan- 
guage was  unnecessary.  Section 
786.19(e)  of  the  final  rules  cross-refer- 
ences to  Section  761.11(c)  of  the  final 
rules.  The  latter  Section  contains  the 
exception  langugage  suggested  by  the 
commenters. 

4.  Several  comments  were  received 
on  proposed  Sections  786.15(g)  and  (h) 
which  require  findings  by  the  regula- 
tory authority  concerning  the  appli- 
cant's history  of  compliance.  One  com- 
menter felt  that  the  grounds  for 
denial  of  a  permit  under  those  Sec- 
tions were  being  Interpreted  too  nar- 
rowly. It  was  argued  that  a  denial 
should  also  be  based  upon  previous 
permit  revocations,  bond  forfeitures, 
violations  for  mining  without  a  permit, 
or  any  other  failure  to  comply  with 
the  Act. 

5.  Several  commenters  suggested 
that  the  violations  considered  In  deter- 
mining a  pattern  of  violations  should 
be  limited  to  those  which  occurred 
within  the  past  five  years.  Section 
786.17(d)  Is  based  upon  Section  510(c) 
of  the  Act.  This  Section  of  the  Act 
places  no  time  limitation  upon  the  vio- 
lations to  be  considered.  Research  of 
the  legislative  history  reveals  no  Indi- 
cation that  Congress  Intended  that 
Section  510(c)  of  the  Act  be  limited 
only  to  violations  occurring  In  the  last 
five  years.  Indeed,  a  long  and  continu- 
ing history  of  past  violations  Is  the 
most  compelling  case  for  Invoking  this 
provision. 

The  Office  is  aware  that  many 
States  will  not  Issue  permits  to  opera- 
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tors  who  have  had  previous  permits  re- 
voked or  bonds  forfeited.  As  a  more 
stringent  enforcement  tool,  this  would 
not  be  precluded  by  either  final  Sec- 
tions 786.17(d)  or  786.19(1).  These  Sec- 
tions require  permit  denial  after  a 
finding  that  an  operator  has  a  demon- 
strated pattern  of  violations.  Although 
this  finding  could  be  made  upon  the 
basis  of  a  number  of  violations  which 
may  not  have  resulted  In  a  revocation 
or  forfeiture,  it  would  also  be  proper 
for  the  regulatory  authority  to  consid- 
er any  rev<x»tlons  and  forfeitures,  as 
well  as  aU  other  failures  to  comply 
with  the  Act. 

In  order  to  make  clear  that  a  permit 
applicant  must  have  a  history  of  com- 
pliance with  all  portions  of  the  Act, 
and  not  just  Title  V.  final  Section 
786.19(h)  has  been  added  to  require  a 
finding  that  an  applicant  has  paid  all 
applicable  reclamation  fees  required 
under  Title  IV  of  the  Act. 

6.  One  commenter  suggested  that 
proposed  Section  786.15(h)  be  revised 
so  that  violations  to  be  considered  In 
determining  a  pattern  of  violation  be 
limited  to  those  occurring  In  the  past 
five  years.  This  same  comment  was 
made  in  relation  to  proposed  Section 
788.12(d)  which  sets  forth  the  require- 
ments for  the  determination  of  a  pat- 
tern of  violations.  The  Office  has  de- 
cided that  the  regulatory  authority  Is 
not  to  l>e  so  limited  In  considering  past 
violations.  Discussion  of  this  decision 
is  found  In  the  preamble  to  final  Sec- 
tion 786.17. 

6.  A  few  commenters  contended  that 
there  was  no  Justification  In  the  Act 
for  proposed  Section  786.15(1).  This 
Section  requires  that  the  regulatory 
authority  find  that  a  proposed  oper- 
ation will  not  be  Inconsistent  with 
other  actual  or  anticipated  surface 
coal  mining  and  reclamation  op>er- 
ations  adjacent  to  it.  Section  510(b)(3) 
of  the  Act  requires  that  the  regulatory 
authority  assess  the  probable  cumula- 
tive Impact  on  the  hydrologlc  balance 
of  all  mining  anticipated  in  an  area.  In 
addition.  It  must  also  find,  prior  to  ap- 
proval, that  a  proposed  operation  will 
minimize  damage  to  the  hydrologlc 
balance  outside  the  permit  area.  This 
requirement  Is  provided  for  In  Section 
786.19(c).  In  addition  Sections 
508(a)(3)  and  (8)  of  the  Act  require  a 
description  of  the  proposed  postmln- 
Ing  land  use  be  "compatible  with  adja- 
cent land  use",  and  Section  508(a)(7) 
of  the  Act  requires  a  timetable  for 
each  step  In  the  reclamation  plan. 

These  provisions  of  the  Act  demon- 
strate the  Congressional  intent  that 
surface  coal  mining  operations  be  well 
planned  and  coordinated  before, 
during  and  after  the  actual  conduct  of 
operations.  Section  786.19(j)  enables 
the  regulatory  authority  to  Insure 
that  adjacent  operatlor^s  are  worked  In 
a   coordinated   manner,    and   not   at 
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cross-purposes  to  each  other.  This  will 
help  minimize  adverse  Impacts  on  any 
other  operation,  the  environment,  or 
the  public. 

Related  comments  suggested  that 
proposed  Section  786.15(1)  be  revised 
to  specify  that  the  rules  relate  gener- 
ally to  consistency  with  land  uses  on 
adjacent  property.  This  was  not  done 
because  the  Issue  of  consistency  with 
uses  of  adjacent  land-use  Is  separately 
addressed  In  Section  786.19(m).  which 
cross-references  to  30  CFR 
816.133817.133.  The  latter  Sections  re- 
quire consistency  at  816.133(c)(1)  and 
8i7.133(dKl). 

In  addition,  these  same  commenters 
suggested  that  proposed  Section 
786.15(1)  be  revised  to  specify  explicit- 
ly that  operatiorw  on  adjacent  proper- 
ty be  reasonably  anticipated.  This  sug- 
gestion was  not  adopted  by  the  Office. 
The  text  of  the  rule  Implicitly  Includes 
that  it  will  not  be  Invoked  unless  It  is 
reasonable  to  expect  that  surface  coal 
mining  and  reclamation  operations 
will  be  conducted  on  adjacent  land 
during  the  term  of  the  permit  In- 
volved. Therefore,  the  regtilatlon  was 
retained  at  final  Section  786.19(J). 

7.  A  commenter  felt  that  proposed 
Section  786.15(k)  should  be  revised  so 
that  all  special  demonstrations  re- 
quired In  the  permit  application  for 
operations  on  prime  farmland  be  re- 
quired findings  under  this  Section. 
Since  specific  Information  and  find- 
ings for  such  operations  are  required 
under  final  Section  785.17.  the  Office 
believes  that  it  is  unnecessary  to 
repeat  them  in  Part  786.  However,  for 
operations  Involving  alluvial  valley 
floors,  the  Office  has  added  the  re- 
quirement for  a  finding  that  the  appli- 
cant has  satisfied  Section  785.19.  Cri- 
teria for  approval  of  other  specific  cat- 
egories of  mining  are  found  In  Part 
785  of  the  regtdatlons. 

8.  Two  commenters  felt  that  there 
was  no  justification  In  the  Act  for  pro- 
posed Section  786.15(m).  This  Section 
requires  a  finding  by  the  regulatory 
authority  that  all  special  approvals  re- 
quired by  Subchapter  K  have  been 
made.  Sections  102(c)  and  510(b)  of 
the  Act  set  forth  the  general  require- 
ment that  surface  mining  operations 
not  be  conducted  where  reclamation 
as  required  by  the  Act  is  not  feasible. 
In  order  to  insure  that  this  mandate  is 
carried  out,  numerous  facets  of  a  pro- 
posed operation  and  reclamation  plan 
require  specific  approval  by  the  regu- 
latory authority,  as  opposed  to  general 
approval  of  the  whole  permit.  The 
finding  made  by  the  regvdatory  au- 
thority under  this  Section  Insures  that 
the  regulatory  authority  will  perform 
a  last  check  to  make  sure  all  such  spe- 
cific considerations  and  approvals 
have  been  completed.  Because  this  re- 
quirement is  essential  to  prevent 
damage  to  the  environment  caused  by 
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practices  which  could  render  necessary 
reclamation  not  feasible,  the  regula- 
tion has  been  retained. 

9.  Section  786.19(0)  was  added  to  the 
regulations  pursuant  to  consultation 
with  the  VJB.  Pish  and  WUdllfe  Serv- 
ice (FW8)  of  the  Department.  In  ac- 
cordance with  Section  7  of  the  Endan- 
gered Specials  Act  of  1973,  and  50 
CFR  Part  402.  the  Office  was  required 
to  consult  with  the  FWS  in  regard  to 
the  Office's  permanent  program  regu- 
lations. 

This  consultation  resulted  in  the 
FWS  maKlng  specific  recommenda- 
tions for  modifications  or  additions  to 
the  proposed  permanent  regulations. 
These  proposed  changes  were  suggest- 
ed in  order  to  insure  that  the  protec- 
tion granted  threatened  or  endangered 
species  and  critical  habitat  under  the 
Endangered  Species  Act  would  be  pro- 
vided under  the  Office's  permanent 
regulations.  These  recommendations 
were  adopted,  under  authority  of  Sec- 
tions 4  and  7  of  the  Endangered  Spe- 
cies Act  of  1973:  50  CFR  Part  402:  and 
Sections  102.  201.  501,  503.  504.  507. 
508.  510,  515.  516.  517  and  522  of  the 
Act. 

S  7M^1     Criteria   for   permit   approval   or 
4eniaL  Exiating  atnictures. 

This  Section  has  been  added  to  the 
final  rules  In  response  to  comments  so- 
licited at  43  Fed.  Reg.  41735  (Sept.  18. 
1978).  regarding  structures  which  exist 
prior  to  the  approval  of  a  State  or 
Federal  program  in  a  particular  State. 
As  is  explained  in  further  detail  in  the 
preamble  to  Subchapter  A,  the  Office 
has  adopted  final  rules  which  author- 
ize special  treatment  in  the  applica- 
tion of  the  requirements  of  Sub- 
chapter K  to  existing  structures. 

Existing  structures  are  defined  at 
Section  701.5  of  the  rules.  Section 
701.11(e)  establishes  the  applicability 
of  Subchapter  K  to  those  structures. 
Under  Sections  780.12  and  784.12.  the 
operation  and  reclamation  plan  por- 
tions of  permit  application  will  have  to 
establish  how  the  applicant  will  effect 
compliance  with  the  applicability  "re- 
quirements of  Section  701.11(e).  Sec- 
tion 786.21  establishes  the  criteria  by 
which  the  regulatory  authority  is  to 
decide  whether  the  applicant  has 
made  a  sufficient  demonstration  that 
the  proposed  operations  will  be  con- 
ducted in  compliance  with  the  appli- 
cability requirements  of  Section 
701.11(e).  The  authority,  basis  and 
purpose  for  these  criteria  are  dis- 
cussed in  the  preamble  to  Section 
701.11(e). 

S  786.23    Permit    approval    or    denial    ac- 


Authority,  purpose  and  basis  for  this 
Section  are  diiscus8e4.in  43  F.R.  41726 
(September  18.  1978).  under  Section 
788.13: 
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1.  Many  commenters  objected  to  the 
requirement  In  proposed  Section 
788.13(bKlKl)  that  all  existing  oper- 
ations obtain  new  permits  within  eight 
months  of  the  approval  of  a  perma- 
nent regulatory  program.  Most  com- 
menters suggested  that  the  regulatory 
authorities  be  given  flexibility  con- 
cerning when  to  issue  new  permits 
during  the  initiation  of  a  regulatory 
program.  Others  suggested  that  the 
exception  for  new  permits  issued 
during  the  Initial  program  found  In 
Section  771.13  be  expressly  repeated  in 
this  Subsection. 

Sections  506(a)  and  502(d)  of  the  Act 
require  that  the  regulatory  authority 
"grant  or  deny"  a  permit  within  eight 
months  of  approval  of  a  State  pro- 
gram. Therefore,  suggestions  that  reg- 
ulatory authorities  be  allowed  more 
than  eight  months  to  grant  or  deny 
new  permits  must  be  rejected.  Howev- 
er. Section  506(a)  of  the  Act  also 
allows  operators  with  new  permits 
Issued  in  the  Initial  program  to  contin- 
ue operating  under  these  permits  past 
the  eight  month  deadline,  as  long  as 
they  have  made  application  for  a  per- 
manent program  permit.  These  re- 
quirements have  been  Implemented  by 
Section  771.13(b)  of  the  regulations. 
Reference  to  Section  771.13  has  been 
added  to  this  Section  In  order  that 
there  be  no  confusion  concerning  time 
limits  for  actions  on  permit  applica- 
tions. To  clarify  the  status  of  applica- 
tions submitted  after  the  two  month 
deadline  set  forth  in  Section  771.13. 
new  language  has  been  added  in  Sec- 
tion 786.23(b)(lKli).  All  such  late  ap- 
plications will  be  handled  as  applica- 
tions submitted  during  subsequent  op- 
eration of  the  permanent  regulatory 
program  under  Section  786.23(bK2). 
Therefore,  an  operator  of  an  ongoing 
mine  who  is  late  in  submitting  his  per- 
manent program  permit  application 
runs  the  risk  of  having  to  cease  oper- 
ations. If  a  new  permit  is  not  Issued 
eight  months  after  the  approval  of  the 
permanent  program. 

2.  Several  industry  commenters  sug- 
gested that  there  be  further  time 
limits  placed  upon  regulatory  authori- 
ties for  processing  permit  applications 
under  proposed  Section  788.13(bXl). 
Under  that  Section,  the  regulatory  au- 
thority was  to  approve  or  disapprove  a 
permit  application  within  60  days  of 
the  informal  conference,  or  within  a 
reasonable  time  Lf  no  Informal  confer- 
ence Is  held.  The  Informal  conference 
is  to  be  held  within  a  reasonable  time 
after  a  request  for  such  a  conference, 
pursuant  to  final  Section  786.14.  This 
means  that  a  permit  application  for 
which  no  Informal  conference  has 
been  requested  within  approximately 
60  days  after  submission  of  the  appli- 
cation to  the  regulatory  authority 
(four  weeks  of  newspaper  notice  publi- 
cation, plus  30  days  comment  period). 


would  be  processed  In  little  more  than 
the  60-day  period.  An  application  for 
which  a  conference  has  been  held 
could  be  processed  in  as  little  as  80 
days  (four  weeks  of  notice  publication, 
plus  30  days  conunent  period^  plus  14 
days  notice  of  conference,  plus  a  rea- 
sonable time  for  a  decision). 

No  specific  time  limit  has  been  set  In 
the  final  rules.  Alternatives  suggested 
dealt  with  various  specific  times  for 
the  processing  of  applications.  These 
times  ranged  from  60  days  to  six 
months.  However,  the  present  regula- 
tions expressly  allow  each  regulatory 
authority  to  set  its  own  maximum 
time  limit  depending  upon  the  criteria 
of  Section  786.23(bX2KU).  Because  of 
the  difference  of  the  size,  duration 
and  tjrpes  of  mining  In  different 
States,  and  even  between  different 
permits  within  a  State,  the  Offic*  has 
determined  that  flexibility  for  the  reg- 
ulatory authority  should  be  retained 
In  the  regulations.  Therefore,  com- 
ments suggesting  that  further  specific 
time  limits  be  set  have  not  been  ac- 
cepted. It  will  be  In  the  best  Interest  of 
all  parties  to  have  expeditious  process- 
ing of  applications,  but  in  those  cer- 
tain cases  which  require  judicious  con- 
sideration of  the  complex  data  re- 
quired in  applications,  the  regulatory 
authority  should  have  as  much  flexi- 
bility as  possible  concerning  time  of 
processing. 

3.  One  commenter  was  concerned 
that  If  an  Informal  conference  was 
held  and  It  was  later  determined  that 
a  pattern  of  violations  hearing  was  re- 
quired on  an  application,  that  under 
Section  786.23(bH3)  there  would  not 
be  enough  time  for  the  regulatory  au- 
thority to  consider  other  aspects  of 
the  application  after  a  decision  was 
rendered  on  the  "pattern  of  viola- 
tions"  hearing.  No  change  in  the  regu- 
lations was  considered  necessary.  The 
regulatory  authority  would  not  be  pre- 
cluded from  hearing  and  processing 
other  aspects  of  the  permit  during  the 
time  that  a  "pattern  of  violations" 
hearing  was  conducted.  Because  of  the 
time  Involved  in  such  a  hearing,  the 
regulatory  authority  would  have  more 
time  than  usual  to  process  the  permit. 
In  addition,  the  present  regtilations 
state  that  no  time  limit  can  expire 
during  the  pendency  of  pattern  of  vio- 
lation hearing  under  Section  786.17(d). 

4.  A  commenter  asked  that  the  regu- 
latory authority  be  required  to  attach 
a  fact  sheet  or  finding  of  fact  to  Its  de- 
cision granting  or  denying  permit  ap- 
plications under  Sections  786.23(c)  and 
786.23(d).  As  proposed,  the  regulations 
required  that  the  regulatory  authority 
state  the  reason  for  its  decision.  The 
commenter  was  concerned  that  such 
broad  language  would  lead  to  decisions 
filled  with  conclusory  statements 
which  would  prevent  meaningful 
review  of  those  provisions.  It  was  sug- 


gested that  the  bases  for  the  decision 
be  set  forth  explicitly  in  the  form  of 
findings  of  fact  or  a  "fact  sheet",  and 
that  the  proposed  fact  sheet  be  mod- 
eled after  the  proposed  Environmental 
Protection  Agency  regulations  to  be 
found  at  40  CFR  124.43,  which  call  for 
such  fact  sheets  on  draft  NPDES  per- 
mits. The  commenter  was  also  con- 
cerned that  previous  State  regulatory 
practice  provided  Inadequate  explana- 
tions for  decisions  on  permit  applica- 
tions. 

The  Office  believes  that  Section 
786.23(c)  already  provides  an  adequate 
level  of  explanation  for  decisions. 
However,  the  wording  of  the  regula- 
tion has  been  changed  to  require  that 
the  regulatory  authority  give  Its  "spe- 
cific" reasons  for  the  decision.  The 
form  of  the  decision  Is  not  dictated  by 
the  regulations,  however.  Hopefully, 
this  will  strike  a  reasonable  balance 
between  the  need  for  applicants  and 
citizens  to  know  the  facts  and  reasons 
behind  a  regulatory  decision,  and  the 
need  of  the  regulatory  authority  for 
ease  of  administration.  A  regulatory 
authority  should  ordinarily  list  the 
specific  facts  and  reasons  behind  each 
decision  in  order  to  limit  the  ntmiber 
of  Issues  in  any  appeal. 

5.  Several  Industry  commenters  ob- 
jected to  public  notice  of  regulatory 
authority  decisions  on  permit  applica- 
tions. Some  objected  to  sending  the 
decision  to  anyone  but  the  applicant 
and  others  to  the  publishing  of  a  siun- 
mary  of  the  decision  In  a  newspaper. 
Others  objected  to  notification  of  the 
Offl(«'s  Regional  Director  and  local 
governmental  units.  Section  514(a)-{c) 
of  the  Act  however,  requires  that  the 
actual  decision  be  sent  to  the  appli- 
cant and  all  parties  to  the  Informal 
conference.  Also  Section  510(a)  of  the 
Act  requires  that  notice  be  sent  to 
local  governments.  Since  the  Office 
would  still  have  enforcement  responsi- 
bility tinder  permanent  State  pro- 
grams, it  would  be  necessary  for  copies 
of  all  permits  Issued  to  be  on  file  with 
the  Office.  In  addition,  under  Section 
514(c)  of  the  Act,  any  person  whose  In- 
terests are  or  may  be  adversely  affect- 
ed by  a  decision  on  a  permit  applica- 
tion (regardless  of  their  participation 
in  the  review  of  the  application)  has 
the  right  to  file  for  administrative 
review  of  the  decision  by  the  regula- 
tory authority.  A  newspaper  advertise- 
ment would  be  essential  In  order  to 
notify  the  public  of  the  decision. 
Without  this  notice,  adversely  affected 
persons  would  lose  their  last  opportu- 
nity to  protect  their  rights  because 
Section  514(f)  of  the  Act  limits  the  op- 
portunity for  judicial  appeal  to  those 
who  participated  In  the  formal  admin- 
istrative hearing  reviewing  the  deci- 
sion of  the  regulatory  authority. 
Therefore,    newspaper    notice    provl- 
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sions  are  also  retained  in  the  final 
rule. 

S  786.25    Permit  terms. 

The  authority,  basis  and  purpose  of 
this  Section  was  explained  under  Sec- 
tion 786.11  In  43  FR  41720  (Sept.  18. 
1978): 

1.  Several  commenters  suggested 
that  proposed  Section  786.11(a)(2)  be 
revised  since  a  specified  longer  term 
may  be  needed  to  allow  the  applicant 
to  obtain  necessary  financing  for 
equipment  and  opening  an  operation. 
Section  506(b)  of  the  Act  states  that  a 
longer  term  may  be  granted  "...  If 
the  applicant  demonstrates  that  a 
specified  longer  term  Is  reasonably 
needed  to  allow  the  applicant  to 
obtain  necessary  financing  for  equip- 
ment and  opening  of  the  operation 
.  .  ."  Based  on  this.  Section  786.25  was 
revised  In  the  final  rule. 

2.  Additional  commenters  suggested 
that  the  need  for  confirming  this  fi- 
nancial need  in  writing  was  unwar- 
ranted. However,  Section  506(b)  of  the 
Act  provides  that  the  applicant  shall 
demonstrate  that  a  longer  term  Is 
needed.  The  Office  has  determined 
that  confirmation  In  writing  is  the  ap- 
propriate method  to  demonstrate  that 
a  longer  fixed  term  is,  In  fact,  needed. 
Therefore,  this  Section  has  been  re- 
tained as  proposed. 

5  786.27  Conditions  of  permiU:  General 
and  right  of  entry. 
The  authority  basis,  and  purpose  for 
this  Section  was  explained  under  Sec- 
tion 786.12  of  43  FR  41720  (September 
18,  1978): 

1.  Several  commenters  contended 
that  warrantless  entries  by  State  and 
Federal  inspectors  would  contravene 
the  Fourth  Amendment  to  the  U.S. 
Constitution  and  suggested  that  pro- 
posed 786.12  (b)  be  deleted.  Based 
upon  a  review  of  the  Act's  legislative 
history  and  relevant  case  law,  the 
Office  has  found  warrantless  entries 
by  State  and  Federal  Inspectors  to  be 
lawful  and  proper  under  the  Act.  (See, 
In  Re  Surface  Mining  Litigation,  456 
F.  Supp.  1301,  1317-1319  (D.D.C.. 
1978).)  The  Office  has  determined 
that  warrantless  entries  are  necessary 
for  proper  administration  and  enforce- 
ment of  the  Act.  and  this  Section  was 
therefore  retained  In  the  final  rules. 

2.  Other  commenters  suggested  that 
Section  786.27(b)  be  revised  so  that 
entry  to  mlnesltes  was  "at  reasonable 
times."  Section  517(b)(3)  of  the  Act 
uses  the  term  "at  reasonable  times" 
only  when  access  to  and  copying  of 
any  records  Is  necessary,  or  Inspection 
of  any  monitoring  equipment  or 
method  of  operation  is  necessary. 
However,  the  Act  does  not  state  that 
the  right  of  entry  of  authorized  repre- 
sentatives be  exercised  only  "at  rea- 
sonable times."  Entry  at  all  times  Is 
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needed  to  insure  for  effective  compli- 
ance by  on-going  operations.  As  a 
restilt,  the  rule  was  not  revised.  A  few 
commenters  contended  that  all  of 
paragraph  (b)  should  be  deleted,  since 
the  provisions  of  those  Sections  are 
stated  In  the  Act  or  Subchapter  L  of 
the  regulations.  Since  Section  786.25 
deals  with  general  conditions  of  per- 
mits as  to  right  of  entry  and  Sub- 
chapter L  deals  with  the  exercise  of 
that  right  during  Inspections,  the  pro- 
visions were  not  deleted.  However,  sub- 
paragraphs (bKlKl)-<lii)  of  proposed 
Section  786.12  were  deleted  from  Sec- 
tion 786.27.  since  they  would  be 
merely  duplicative  of  Parts  .840  and 
842. 

3.  Several  commenters  stated  that 
there  was  no  authority  imder  the  Act 
for  requiring  accompaniment  of  State 
inspectors  by  private  persons.  Other 
commenters  felt  that  Section  786.27 
was  too  broad,  because  it  did  not  speci- 
fy In  what  instances  a  private  citizen 
could  accompany  an  Inspector.  Re- 
garding citizen  accompaniment  of 
State  Inspectors,  the  Office  decided 
not  to  change  the  final  rule  for  the 
reasons  explained  In  the  preamble  to 
Subchapter  K  Commenters  objecting 
to  the  breadth  of  the  proposed  rule 
were,  however,  correct.  In  objecting 
that  It  was  not  limited  to  citizens  who 
had  made  a  complaint  to  the  regula- 
tory authority.  Thus.  Section 
786.27(b)(2)  was  revised  to  state  that  a 
person  may  accompany  an  authorized 
representative  on  an  Inspection  when 
the  Inspection  Is  In  response  to  an  al- 
leged violation  reported  to  the  Office 
by  that  person. 

4.  A  few  commenters  contended  that 
revisions  should  be  made  to  Section 
786.27(b)  to  assure  that  (1)  private 
persons  are  properly  attired  with 
safety  apparel  upon  entrance  to  a 
mlnesite  and  (2)  all  private  persons  en- 
tering a  mlnesite  would  be  required  to 
waive  all  claims  against  the  operator 
for  Injuries  received  while  on  the 
property.  These  suggestions  were  not 
accepted.  It  has  been  the  Office  policy 
that  all  Inspectors  be  properly  attired 
with  proper  safety  apparel  before  en- 
tering a  mlnesite.  Also,  private  persons 
entering  a  mlnesite  must  be  under  the 
control,  direction,  and  supervision  of 
the  authorized  representative.  As  a 
result,  an  authorized  representative 
would  not  allow  a  private  person  to 
enter  a  mlnesite,  unless  he  or  she  was 
properly  attired  with  safety  apparel. 
As  for  the  liability  question,  ordinary 
tort  law  principles  can  be  used  and 
some  States  may  have  specific  laws  or 
regulations  with  regard  to  liability. 
See  also  discussion  of  this  Issue  in  the 
preamble  to  Part  842.  Therefore,  no 
change  was  made  In  the  regulations  as 
a  result  of  this  comment. 
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9  786.29    Coiulitiong   of  permits:   EnTiroii- 
■lent,  public  health  and  safety. 

The  statutory  authority,  basis  and 
purpose  for  this  Section  was  explained 
under  Section  786.13  at  43  PR  41721 
(September  18.  1978): 

1.  A  few  commenters  requested  that 
the  entire  Section  786.29  be  deleted  as 
having  no  Justification.  This  Section, 
like  Sections  786.25  and  786.27  seta 
forth  general  terms  and  conditions  to 
be  attached  to  all  permits  as  well  as 
special  conditions  to  be  attached  to 
certain  t3rpes  of  permits.   Subsection 

(a)  places  affirmative  responsibilities 
on  operators  to  report  and  remedy 
events  of  noncompliance.  Subsection 

(b)  places  affirmative  responsibilities 
on  operators  to  dispose  of  materials 
produced  by  pollution  control  devices 
in  an  environmentally  acceptable 
manner.  Subsection  (c)  allows  the  reg- 
ulatory authority  to  place  special  con- 
ditions on  permits  in  order  to  protect 
the  environment  in  situations  not  spe- 
cifically handled  In  the  regulations. 
The  Office  feels  this  Section  Is  neces- 
sary to  carry  out  the  environmental 
protection  purposes  of  the  Act  found 
in  Section  102  (a)  and  (d).  and  retained 
It  in  the  final  rules. 

2.  Another  commenter  suggested 
that  a  new  Sutisectlon  be  added  to 
allow  the  permittee  15  days  to  revise 
any  conditions  attached  to  a  permit 
and  comment  on  them.  This  sugges- 
tion was  rejected  because  an  addition 
is  unnecessary.  If  a  permittee  is  dissat- 
isfied with  any  conditions,  he  or  she 
can  appeal  the  decision  of  the  regula- 
tory authority  under  Section  787.11. 

3.  Several  commenters  state  that 
warning  a  person  who  may  be  adverse- 
ly affected  by  noncompliance,  as  re- 
quired by  Subsection  (aK3),  would  be 
an  imnecessary  burden  to  the  opera- 
tor. These  commenters  recon^nended 
that  the  provision  be  deleted.  They 
felt  the  operator  should  not  have  to 
worry  about  who  may  be  adversely  af- 
fected in  noncompliance  situations 
which  quite  obvioiisly  do  not  threaten 
the  health  or  safety  of  the  public. 

This  Subsection  has  not  been  de- 
leted, however.  One  of  the  purposes  of 
the  Act  Is  to  protect  society  and  the 
environment  from  the  adverse  effects 
of  surface  coal  mining  operations.  Sec- 
tion 786.29(a)(3)  helps  assure  that  this 
provision  of  the  Act  is  implemented.  A 
few  commenters  also  suggested  that 
this  Section  be  re-worded  for  clarifica- 
tion. This  was  done  to  narrow  the  rule 
so  that  it  now  states  ".  .  .  any  person 
whose  health  and  safety  is  in  immi- 
nent danger  due  to  noncompliance." 
This  revision  Implements  the  wording 
"imminent  danger  to  health  and 
safety  to  the  public"  which  is  defined 
in  Section  701.5  of  the  regulations. 

4.  One  commenter  recommended  de- 
letion of  Section  786.29(b)  as  unneces- 
sary apd  outside  the  scope  of  the  Act. 
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It  was  the  commenter's  position  that 
the  requirements  of  Subsection  (b) 
were  already  being  administered  under 
the  Clean  Water  Act.  The  Office  t)e- 
lieves,  however,  that  the  requirements 
in  Sut>section  (b)  In  no  way  supersede 
or  modify  the  Clean  Water  Act  and 
will  help  insure  that  the  goals  of  both 
that  Act  and  SMCHIA  will  be  met. 
Therefore,  the  regulations  have  not 
been  changed. 

5.  Several  commenters  objected  to 
Section  786.29  (c)  as  being  vague  and 
not  required  by  the  Act.  This  Subsec- 
tion allows  the  regulatory  authority  to 
attach  special  permit  conditions.  The 
Office  considers  this  authority  a  criti- 
cal element  for  any  rational  regula- 
tory system.  The  performance  stand- 
ards of  the  regulations  contain  dozens 
of  provisions  which  establish  generally 
applicable  rules,  but  provide  for  regu- 
latory authority  approval  of  "alterna- 
tive" ways  to  comply  with  the  per- 
formance standards.  The  determina- 
tion of  whether  and  to  what  extent  an 
alternative  should  be  authorized  will 
require  a  specific  written  regulatory 
decision,  so  that  the  agency,  operator, 
and  public  will  clearly  understand 
what  specific  legal  requirements  are 
being  applied  to  the  operator.  Further, 
these  spelciflc  determinations  need  to 
be  reflected  in  the  p>ermlt  to  be  bind- 
ing and  enforceable,  since  the  enforce- 
ment provisions  of  the  Act  speak  of 
violation  of  permits. 

This  authority  is  also  necessary 
since  there  will  invariably  arise  situa- 
tions where  the  proposed  operations 
have  the  potential  to  cause  adverse  en- 
vironmental Impacts,  but  the  solutions 
for  these  problems  are  not  specifically 
given  by  the  regulations  or  Section  515 
of  the  Act.  Indeed,  Congress  recog- 
nized this  problem  by  requiring  the  Is- 
suance of  cessation  orders  for  "signifi- 
cant, imminent  environmental  harms," 
but  that  provision  only  deals  with  on- 
going operations,  not  prevention  of 
such  harms  which  can  be  Identified 
during  the  permit  process.  Because 
the  Office  believes  the  regulations 
should,  to  the  extent  practical,  ensure 
that  potential  problems  raised  by  pro- 
posed operations  be  adequately  han- 
dled in  the  permit  phase,  the  authori- 
ty of  regulatory  authorities  to  Impose 
special  conditions  has  been  retained. 
However,  in  order  to  clarify  the  situa- 
tions in  which  these  special  conditions 
may  be  added,  the  language  of  the  reg- 
ulations has  been  changed  to  specify 
that  they  may  be  Imposed  to  prevent 
environmental  harms  and  to  ensure 
compliance  when  alternative  methods 
of  meeting  the  performance  standards 
of  the  Act. 


PART  787— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW  OF  DECISIONS 
BY  REGULATORY  AUTHORITY  ON 
PERMIT  APPUCATIONS 

Part  787  was  Part  789  in  the  pro- 
posed regulations. 

9787.11     Administratire  review. 

Authority,  punxjse  and  basis  for  this 
section  are  discussed  In  43  FR  41727. 
(Sept.  18,  1978).  As  proposed.  787.11 
concerned  the  procedures  to  be  fol- 
lowed by  a  regulatory  authority  at  the 
adjudicatory  hearing  to  review  the  de- 
cision on  the  approval  or  denial  of  a 
permit  application.  Sections  514(c),  (d) 
and  (e)  of  the  Act  set  forth  the  mini- 
mum procedural  requirements  for  ad- 
judicatory hearings  on  permit  actions. 
The  proposed  regulations  basically  re- 
peated the  language  of  these  sections. 
In  the  preamble  to  the  proposed  regu- 
lations, the  Office  solicited  comments 
on  whether  more  specific  procedural 
requirements  should  be  adopted. 

1.  Some  commenters  pointed  out  dif- 
ferences between  Federal.  State  and 
Federal  lands  programs,  but  suggested 
that  the  procedures  for  each  program 
be  as  close  as  possible  for  consistency's 
sake.  Two  commenters  wanted  to  be 
sure  that  an  Admininstrative  Law 
Judge  would  hear  appeals  under  Fed- 
eral programs.  Some  conunenters  rec- 
onunended  that  the  following  specific 
additional  procedural  requirements  be 
included:  (a)  Final  decisions  in  a  hear- 
ing should  include  findings  of  fact  and 
conclusions  of  law  and  a  "fact  sheet" 
similar  to  that  required  under 
USEPAs  National  Pollutant  Dis- 
charge Elimination  System  (NPDES) 
permit  regulations:  (b)  Specification  of 
a  "presiding  officer,"  who  would  have 
the  power  to  administer  oaths,  issue 
subpoenas,  rule  on  evidence,  regulate 
the  hearing,  hold  prehearing  confer- 
ences and  make  recommended  deci- 
sions; (c)  Provide  for  a  right  to  present 
oral  or  dociunentary  evidence,  and 
cross-examine  witnesses:  (d)  Provide 
for  the  right  of  the  parties  to  submit 
proposed  findings  of  fact  and  conclu- 
sions of  law  at  the  end  of  the  hearing; 
(e)  Prohibit  ex  parte  contacts  between 
persons  deciding  hearings  and  parties 
to  proceedings  which  Include  the  staff 
of  the  regulatory  authority;  and  (f)  In- 
clude provisions  to  ensure  that  an  in- 
formal conference  under  Section 
786.14  is  an  adjudicatory  hearing. 

2.  The  Office  has  decided  to  adopt 
the  suggestion  that  Section  787.11  dls- 
tlngxiish  between  adjudicatory  hear- 
ings for  Federal,  State  and  Federal 
lands  programs,  because  of  the  statu- 
tory and  Institutional  differences  be- 
tween the  three  programs. 

3.  Regarding  State  programs,  the 
Office  has  decided  to  accept  the  sug- 
gestion that  the  regtilations  be  modi- 
fied to  specify  that,  in  addition  to  the 


procedural  devices  specifically  enu- 
merated In  Section  514  (c)  and  (e)  of 
the  Act.  the  adjudicatory  hearing 
must  provide  for  right  to  prehearing 
discovery  and  for  decision  of  the  regu- 
latory authority  to  be  In  the  form  of 
findings  of  fact  and  conclusions  of  law. 

Specification  of  discovery  rights  Is 
particularly  necessary,  as  commenters 
pointed  out.  In  preparing  for  the  com- 
plex, site-specific  technical  Issues  in- 
volved in  coal  mining  permit  hearings. 
Furthermore,  discovery  is  implicit  in 
the  specifications  of  Section  5 14(e)  of 
the  Act  which  allows  the  regtilatory 
authority  to  subpoena  witnesses  or 
other  evidence.  Discovery  merely  en- 
STires  that  this  subpoena  power  can  be 
exercised  prior  to  the  hearing  in  order 
to  provide  rational  fact  finding  and 
assist  the  parties  in  evaluating  settle- 
ment possibilities. 

Findings  of  fact  and  conclusions  of 
law  are  required  as  a  matter  of  due 
process  in  adjudicatory  hearings.  Fur- 
ther, as  conunenters  pointed  out,  Judi- 
cial review  (provided  for  in  Section 
514(f)  of  the  Act)  is  impossible  imless 
adjudicatory  hearing  decisions  are  ac- 
companied by  specific  reasons  for  the 
decisions. 

4.  One  commenter  suggested  that 
Section  787.11  be  modified  to  sUte 
specifically  which  party  has  the 
burden  of  proof  in  the  administrative 
hearing.  The  Office  accepted  this  com- 
ment for  nation-wide  consistency,  and 
Section  787.11(bK5)  was  Inserted  to 
place  the  burden  on  the  party  seeldng 
to  reverse  the  decision  of  the  regula- 
tory authority  in  accordance  with  gen- 
eral principles  of  administrative  law. 

6.  The  Office  has  decided  not  to  re- 
quire that  an  adjudicatory  hearing  de- 
cision be  accompanied  by  a  "fact 
sheet,"  since  the  flndiiigs  of  fact  and 
conclusions  of  law  provision  is  ade- 
quate to  Insure  that  the  hearing  deci- 
sion explains  in  detail  the  rationale  of 
the  regulatory  authority.  The  Office 
has  also  decided  not  to  require  the 
State  program  hearings  be  conducted 
by  a  particular  "presiding  officer," 
since  the  States  may  have  hearing 
bodies  with  a  panel  of  decision  makers, 
thereby  rendering  the  "presiding  offi- 
cer" concept  irrelevant.  Also,  the  State 
programs  need  not  necessarily  require 
the  right  to  present  oral  testimony  In 
all  cases,  as  the  constitutional  guaran- 
tee of  due4>rocess  may  be  statisf  led  by 
written  submission  of  evidence,  so  long 
as  an  adequate  oppportunlty  to  re- 
spond is  allowed.  See.  e.g.,  5  D.S.C. 
Sections  554,  556,  and  557. 

6.  Regarding  the  prohibition  on  ex 
parte  contacts,  due  process  does  not 
prohibit  all  ex  parte  contacts,  such  as 
between  a  presiding  examiner  and  the 
head  of  an  agency.  However,  ex  parte 
contacts  between  representatives  of 
parties  and  the  decision  maker  of  the 
hearing   are    protiibited.    See   e.g.,    5 
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n.S.C.  Sections  554(d).  556.  and  557. 
Therefore,  ei  parte  contacts  between 
the  hearing  authority  and  any  of  the 
parties  before  it  is  prohibited.  This 
does  not  preclude,  of  course,  meetings 
between  only  the  parties  themselves. 

7.  The  Office  has  decided  not  to  re- 
quire that  informal  conferences  imder 
Section  513  of  the  Act  and  Section 
786.14  of  the  rules  be  governed  by 
rules  applicable  to  formal  adjudica- 
tory hearings,  since  Congress  clearly 
intended  those  to  be  truly  informal. 
Compare  In  re:  Surface  Mining  Regu- 
lation  Litigation,  456  F.  Supp.  1301, 
1322  (D.D.C.  1978). 

8.  Federal  programs  and  the  Federal 
lands  program  will.  In  general,  be  gov- 
erned by  procedures  required  by  5 
UJS.C.  Section  554  tuid  rules  of  the  De- 
partment's Office  of  Hearings  and  Ap- 
peals (43  CFR  Pari  4).  Rules  for  that 
Office,  which  were  promulgated  re- 
cently, have  reserved  space  for  pro- 
ceedings on  permit  matters  under  the 
Act.  Accordingly,  consideration  of 
what  specific  provisions  should  be  re- 
quired for  these  matters  will  be  made 
in  the  pr<x«ss  of  proposing  and  pro- 
mulgating amendments  to  43  CFR 
Part  4. 

9.  To  ensiu%  that  the  right  to  a  5 
U.S.C.  Section  554  hearing  required  by 
Section  514(c)  of  the  Act  is  afforded 
imder  Federal  lands  programs,  appeals 
from  the  initial  decision  of  the  De- 
partment to  either  grant  or  deny  a 
permit  on  Federal  lands  will  be  made 
directly  to  the  Department's  Office  of 
Hearings  and  Appeals.  Soe  Section 
787.11(c).  Proceedings  before  the 
Office  will  be  governed  by  rules  sup- 
plementing 43  CFR  Part  4. 

10.  As  is  discussed  In  the  preamble  to 
Section  786.14,  the  Office  accepted 
conunents  suggesting  that  the  right  to 
an  adjudicatory  hearing  be  provided 
with  respect  to  decisions  of  regulatory 
authorities  to  approve  or  disapprove 
applications  to  conduct  coal  explora- 
tion In  which  more  than  250  tons  of 
coal  is  to  be  removed  In  any  one  loca- 
tion. This  was  done  by  cross-referenc- 
ing to  Section  787.11.  Appropriate  revi- 
sions were  also  made  to  Section  787.11 
to  Include  these  appeals  within  Its 
scope.  Similarly,  the  requirements  of 
Section  787.11  have  also  been  made 
applicable,  as  suggested  by  com- 
menters, to  Section  786.17(d)  hearings. 
Section  788.11  hearings,  and  to  review 
of  the  decision  of  the  regulatory  au- 
thority under  Sections  788.17-788.19. 

11.  Some  commenters  objected  to 
the  provision  of  proposed  Section 
789.1  l(cK4).  One  objected  that  it 
should  not  be  applied  to  existing  oper- 
ations, while  another  argued  that  it 
should  be  equally  applicable  to  re- 
quests for  stays  of  permit  issuances. 
The  Office  has  not  modified  this  pro- 
vision In  the  final  rules  which  appears 
at  Section  787.11(bX2Kiv).  There  is  no 
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basis  in  the  Act  to  distinguish  between 
existing  and  new  operations  as  to  this 
condition  on  the  grant  of  temporary 
relief.  Either  should  be  authorized  to 
be  conducted  only  upon  a  clear  demon- 
stration that  reclamation  will  be  feasi- 
ble, which  is  not  appropriately  deter- 
mined in  a  preliminary  relief  hearing, 
as  was  explained  in  the  preamble  to 
the  proposed  rules.  Moreover,  existing 
operations  will  not  have  held  perma- 
nent regulatory  program  permits,  so 
there  will  be  no  status  quo  to  be  re- 
stored by  temporary  relief.  The  Office 
also  feels  the  provision  is  not  inequita- 
ble. Where  persons  seek  temporary 
relief  to  stay  the  approval  of  a  permit, 
there  is  a  status  quo  (e.g.  no  permit) 
which  can  be  restored. 

(  787.12    Judicial  rcTiew. 

The  authority,  basis,  and  purpose 
for  this  section  were  explained  at  43 
FR  41728  (September  18,  1978),  under 
Section  789.12.  The  rule  was  modified 
to  clarify  that  it  also  applies  to  Feder- 
al lands  programs  under  authority  of 
Section  526(aK2)  of  the  Act. 


PART  788— PERMIT  REVIEWS,  REVI- 
SIONS, AND  RENEWALS:  AND 
TRANSFER,  SALE  AND  ASSIGN- 
MENT OF  RIGHTS  GRANTED  UNDER 
PERMITS 

In  order  that  all  permit  actions 
taken  subsequent  to  the  granting  of  a 
permit  could  be  found  In  one  location, 
to  condense  the  size  of  the  regulations, 
and  to  minimize  cross-referencing,  pro- 
posed Parts  790,  791  and  792  have 
been  combined  into  one  new  Part  788. 
Because  of  this  combination,  editorial 
changes  have  been  made  in  Sections 
78^.1  and  788.2. 

S  788.1     Scope. 

Authority,  basis  and  purpose  are  dis- 
cussed In  43  Fed.  Reg.  41728  (Sept.  18. 
1978),  under  Parts  790.  791.  and  792. 

9  788.2    ObjecUves. 

•  Authority,  basis  and  purpose  are  dis- 
ctissed  in  43  Fed.  Reg.  41728  (Sept.  18. 
1978),  under  Parts  790.  791,  and  792. 

9  788.3    Reaponsibilitiea. 

Authority  for  this  section  is  found  In 
sections  102,  201(c).  601(b).  503(a).  504, 
506.  507.  508,  509.  510.  511.  513.  514. 
515,  516,  517.  and  701  of  the  Act.  Be- 
cause of  the  combination  of  three 
parts  into  new  Part  788,  a  new  Section 
788.3  has  been  added  which  sets  forth, 
first,  the  responsibilities  of  regulatory 
authorities  in  taking  permit  actions 
subsequent  to  the  granting  of  the 
original  permit  imder  regulatory  pro- 
grams. This  section  also  specifies  the 
responsibilities  of  persons  conducting 
stu^ace  coal  mining  and  reclamation 
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operations  with  respect  to  changes, 
modifications,  renewals,  and  revisions 
of  permits  after  they  are  originally 
granted,  and  of  persons  who  attempt 
to  succeed  to  rights  granted  under  per- 
mits by  transfer,  sale,  or  assignment  of 
rights.  This  section  has  been  added  as 
an  aid  to  users  of  the  regulations  and 
does  not  establish  any  responsibilities 
which  were  not  included  in  proposed 
Part  790.  791,  or  792. 

S  788.5     Definition*. 

Authority  for  this  section  is  sections 
102.  201(c),  501(b),  503.  504.  506.  607. 
508(a).  509.  510.  511(b).  515.  516.  517. 
and  519  of  the  Act. 

In  response  to  a  comment  directed 
to  proposed  section  792.12(a) 
(788.18(a)  in  the  final  rules),  the  office 
has  added  definitions  for  the  terms 
'successor  in  interest"  and  "transfer, 
assignment,  or  sales  of  rights."  The 
commenter  was  concerned  that  actual 
transfers  of  effective  control  would 
not  necessarily  be  subject  to  prior  reg- 
ulatory authority  review  and  approval, 
if  these  terms  were  not  sp)ecifically  de- 
fined. As  defined,  these  terms  will  in- 
clude any  change  In  ownership  or  in 
the  person  actually  exercising  the 
rights  to  mine.  For  example,  these 
terms  would  include  all  subcontractors 
who  actually  perform  the  mining  who 
were  not  listed  in  the  original  applica- 
tion pursuant  to  Sections  788.13(aK5). 
783.13(a)(5)  and  778.14,  783.14.  This  is 
necessary  so  that  the  regulatory  au- 
thority can  determine  the  suitability 
of  the  person  actually  conducting  the 
surface  coal  mining  and  reclamation 
operations  Involved  under  the  substan- 
tive criteria  of  788.17-788.18. 

The  definition  of  successor-in-inter- 
est Ls  provided  to  insure  for  consisten- 
cy with  use  of  the  term  "transfer  sale, 
or  assignement  of  rights"  within  the 
same  or  similar  context  in  those  sec- 
tions. The  definition  of  "transfer,  sale 
or  assignment  of  rights"  is  based  on 
the  conunon  understanding  of  those 
terms  to  Include  any  effective  shift  in 
control  over  rights,  in  addition  to  tech- 
nical changes  in  ownership.  See 
Black's  Law  Dictionary  at  153,  1669 
(1957  ed.). 

$788.11     Regulatory    authority    review    of 
outstanding  permits. 

Authority,  purpose,  and  basis  for 
this  section  are  discussed  in  43  Fed. 
Reg.  41728  (Sept.  18.  1978)  under  sec- 
tion 790.11. 

1.  Under  Section  511  (c)  of  the  Act. 
the  regulatory'  authority  is  to  review 
each  permit  at  least  once  during  its 
term.  Following  this  review,  the  regu- 
latory authority  is  authorized  to  revise 
or  modify  the  permit,  to  assure  com- 
pliance by  the  permittee  with  the  Act. 
Similar,  but  particularized  review,  re- 
vision, and  modification  power  is  pro- 
vided to  the  regulatory  authority  for 
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certain  special  categories  of  mining  by 
Section  515(bKl6),  515<c)  and  515(e)  of 
the  Act.  Section  788.11  is  proposed  to 
generally  Implement  these  require- 
ments, along  with  similar  provisions 
for  the  special  categories  of  mining  at 
Section  785.13.  785.16  and  785.18  of 
this  Subchapter. 

2.  Several  conunenters  suggested 
that  this  section  be  modified  to  allow 
the  regulatory  authority  to  revoke  a 
permit  through  the  review  process. 
These  comments  were  rejected.  Sec- 
tion 511(c)  of  the  Act  allows  the  regu- 
latory authority  to  require  "Reason- 
able revision  or  modification  of  the 
permit  provisions,"  during  the  review 
process.  Sufficient  mechanism  is  pro- 
vided in  other  sections  of  the  regula- 
tions for  the  revocation  of  a  permit 
(See  Subchapter  L). 

3.  Many  commenters  suggested  that 
modifications  be  made  to  this  section 
to  allow  citizens  to  petition  the  regula- 
tory authority  to  conduct  reviews  of 
existing  permits.  The  regulatory  au- 
thority has  plenary  power  under  the 
Act  and  regulations  to  deal  with  the 
overall  plans  and  operations  during 
review  of  the  permit  application,  the 
mid-term  review,  and  the  renewal 
process.  In  addition,  it  can  order  cessa- 
tion of  an  operation  at  any  time  for 
any  imminent  harms  or  hazards  cre- 
ated by  the  operation.  (See  Sub- 
chapter L).  Therefore,  the  right  to  pe- 
tition for  review  was  considered  unnec- 
essary to  protect  citizen's  rights.  Con- 
cerned citizens  can  also  file  citizen's 
complaint^  and  participate  in  the 
review  and  renewal  process. 

4.  A  commenter  requested  that 
public  notice  and  opportunity  to 
submit  comments  be  added  to  this  sec- 
tion. The  Office  rejected  this  sugges- 
tion. If  citizens  believe  that  an  oper- 
ation is  In  violation  of  the  Act  or  regu- 
lations, or  is  creating  danger  to  the 
public  or  the  envlromnent.  they  can 
file  complaints  with  the  regulatory  au- 
thority or  OSM  under  Subchapter  L. 
In  investigating  the  complaint,  the 
regulatory  authority  will  necessarily 
review  the  past  performance  of  the  op- 
eration. Moreover,  during  the  periodic 
review,  the  regulatory  authority  will 
have  to  consider  complaints  which 
have  been  filed  against  the  operations. 

5.  A  commenter  objected  to  the 
office  setting  times  for  permit  reviews 
as  per  proposed  Section  788.11(a). 
citing  Section  511(c)  of  the  Act  as  leav- 
ing this  issue  entirely  to  the  regula- 
tory authority.  The  commenter  sug- 
gested modification  of  this  section  to 
delete  references  to  Sections  785.15. 
785.16,  and  785.18.  and  to  delete  the 
requirement  that  all  permits  be  re- 
viewed not  later  than  the  middle  of 
the  permit  term,  except  those  permits 
governed  by  Section  785.13. 

This  comment  was  rejected.  Section 
788.11(a)     is     within     the     authority 


granted  the  Secretary,  acting  through 
the  office,  pursuant  to  Sections  102. 
201.  501(b)  and  503(a)  of  the  Act,  to  es- 
tablish guidelines  for  the  State  pro- 
grams. 

6.  Some  commenters  suggested  that 
where  permits  are  issued  for  terms  of 
longer  than  five  years  under  Section 
786.25(a),  regulatory  authority  review 
of  the  permit  should  occur  more  fre- 
quently than  once  in  the  term  of  the 
permit.  The  Office  agreed  with  that 
suggestion.  Where  permits  extend 
)>eyond  5  year  terms,  mining  and  recla- 
mation technology  advances  should  be 
considered  for  application  on  recur- 
ring intervals.  Moreover,  care  is 
needed  to  insure  that  the  predictions 
of  successful  reclamation  accepted 
when  the  original  permit  was  issued 
remain  valid.  Therefore,  the  final  rule 
was  revised  to  require  that  long-term 
permits  be  reviewed  at  least  once  each 
5  years,  the  ordinary  length  of  a 
permit  term. 

7.  Some  conunenters  questioned  the 
criteria  for  notice  and  opportunity  for 
hearing  or  orders  of  the  regulatory  au- 
thority requiring  modification  or  revi- 
sions to  permits  following  review.  This 
matter  was  clarified  by  cross-referenc- 
ing Section  788.11  in  the  final  rules  to 
30  CFR  787.  which  provides  detailed 
hearing  criteria. 

S  788.12     Permit  rerisioBt. 

Authority,  purpose,  and  basis  for 
this  section  are  discussed  in  43  Fed. 
Reg.  41728  (Sept.  18.  1978).  under  Sec- 
tion 790.12. 

1.  Under  Section  511(a)  of  the  Act.  a 
permittee  may  apply  for  a  permit  revi- 
sion during  the  term  of  Its  permit,  by 
filing  an  application  together  with  a 
revised  reclamation  plan.  Under  Sec- 
tion 511(aX2)  of  the  Act,  however, 
those  revisions  are  not  to  be  used  to 
extend  the  area  of  operation  beyond 
the  original  permit  area,  except  for  in- 
cidental boundary  revLsions.  Section 
788.12  implements  those  provisions  of 
the  Act. 

2.  A  commenter  suggested  that  Sec- 
tion 788.12(bKl)  be  modified  to  re- 
quire a  permit  revision  only  for  "sub- 
stantial" changes  in  the  methods  of 
coal  mining  or  reclamation  operations. 
The  commenter  recommended  that 
this  l>e  when  these  changes  would  con- 
stitute a  significant  departure  from 
the  methods  of  mining  and  reclama- 
tion contemplated  by  the  original 
permit.  The  commenter  reasoned  that 
mining  and  reclamation  plans  would 
always  be  fluid  to  some  extent,  and 
that  changes  in  the  methods  of  oper- 
ations or  reclamation  which  were  con- 
sistent with  the  basic  plans  approved 
in  the  permit  application  should  not 
require  a  permit  revision. 

"The  Office  agreed  and.  accordingly. 
Section  788.12(b><l)  was  modified  in 
the   final   rules.   Additional    language 


was  also  Incorporated  to  ensure  that 
each  regulatory  authority  will  provide 
parameters  in  their  regulations  to  de- 
termine what  changes  in  the  methods 
of  operations  or  reclamation  consti- 
tute a  significant  departure  from 
those  approved  in  the  original  permit 
and.  therefore,  necessitate  a  revision. 

3.  A  conunenter  requested  that  Sec- 
tion 788.12(cK2)  be  revised  to  Include  a 
definition  of  the  term  "significant  al- 
teration," and  to  exempt  operators 
from  complying  with  the  requirements 
contained  In  Section  788.12(cK2)  for  a 
permit  revision  required  by  an  order 
Issued  under  30  CFR  788.11.  The  com- 
menter's  rationale  for  these  requests 
was  as  follows: 

(a)  Certain  changes  in  the  mine  op- 
erations might  be  "significant."  but 
would  have  no  effect  on  public  safety 
or  the  environment  that  had  not  al- 
reaxiy  been  reviewed  by  the  regulatory 
authority. 

(b)  Mine  operators  should  not  be 
subject  to  the  notice  and  hearing  re- 
quirements of  Parts  786  and  787  when . 
the  permit  revision  is  required  by  the 
regiQatory  authority  imder  Section 
788.11,  particularly  when  the  contents 
of  the  applications  for  a  revised 
permit  may  be  specified  by  the  regula- 
tory authority. 

(c)  The  revision  order  itself  may 
have  followed  public  participation 
through  petition,  hearings,  or  com- 
plaints. 

The  basic  request  of  this  commenter 
was  rejected  for  the  following  reasons: 
First.  the  wording  of  Section 
788.12(cK2)  closely  tracks  that  of  the 
Act  in  Section  511(aK2)  under  "Revi- 
sion of  Permits."  Section  511(c)  of  the 
Act  requires  that  revision  or  modifica- 
tion of  a  permit  required  by  the  regu- 
latory authority  (based  on  written 
findings)  be  subject  to  notice  and 
hearing  requirements  established  by 
the  State  or  Federal  program.  Thus, 
the  operator  carmot  be  exempted  from 
the  requirements  of  Parts  786  and  787. 

While  the  comment  was  rejected, 
the  rationale  supporting  the  comment 
indicated  that  modification  of  Section 
788.11  needed  further  consideration. 
Under  Section  788.11(c),  the  regula- 
tory authority  may.  by  order,  "require 
reasonable  revisions  or  modifications 
of  the  permit  provisions  .  .  .  ,"  subject 
to  notice  and  hearing  requirements.  In 
effect,  the  regulatory  authority  could 
have  subjected  an  operator  to  these 
potentially  expensive  and  time  con- 
suming requirements  with  no  avenue 
of  appeal  regarding  the  "reasonable- 
ness" of  the  ordered  revisions  being 
open  to  the  operator.  Accordingly,  the 
regulations  were  revised  to  provide  the 
operator  with  a  procedure  whereby 
any  order  issued  by  the  regulatory  au- 
thority imder  this  section  would  be 
subject  to  a  hearing  process.  The  nec- 
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essary  language  to  provide  this  process 
Is  Incorporated  in  Section  788.12(c)(2). 
4.  A  commenter  suggested  a  com- 
plete rewording  of  paragraph  (c)  of 
the  proposed  rule  to  use  only  the  lan- 
guage of  the  last  sentence  of  Section 
511(aK2)  of  the  Act.  The  Office  reject- 
ed this  for  the  following  reasons: 

(a)  The  commenter  argued  that  pro- 
posed Section  788.12(c)  was  imauthor- 
ized  under  the  Act.  However,  Congress 
did  not  limit  OSM  to  merely  repeating 
the  language  of  the  Act.  See  Sections 
102(a)  and  503(a)  of  the  Act.  The  pro- 
visions of  788.12(c)  are  authorized 
under  Sections  102  (a)-(d),  (k),  (m), 
501(b),  503(a).  506-508.  510.  and  511,  to 
ensure  that  applications  for  revisions 
of  permits  contain  svif flclent  informa- 
tion and  are  subject  to  public  partici- 
pation, so  that  revised  operations  are 
first  proven  to  provide  for  feasible  rec- 
lamation. Further,  OSM  Is  not  prohib- 
ited from  providing  guidelines  for 
State  programs,  as  Sections  501(b)  and 
503(a)  of  the  Act  clearly  contemplate 
that  OSM  would  adopt  such  regula- 
tions. Indeed,  these  regulations  are 
necessary  to  ensure  that  the  States 
generally  provide  even-handed  treat- 
ment among  operations  on  revision  re- 
quests and  that  the  States  require  suf- 
ficient information  in  revision  applica- 
tions. 

(b)  The  commenter  also  asserted 
that  OSM  may  not  require  applica- 
tions for  revisions  to  extend  beyond 
changes  In  the  reclamation  plan.  This 
is  without  merit.  First,  Section 
SlKaXl)  of  the  Act  authorizes  requir- 
ing applications  for  a  revision  of  the 
permit,  together  with  a  revised  recla- 
mation plan  to  be  filed  with  the  regu- 
latory authority.  Second.  Section 
511(aX2)  authorizes  the  establishment 
of  guidelines  as  to  "all  permit  applica- 
tion information  requirements  and 
procedures.  ..."  Third,  Section  510 
(a)  and  (b)  prohibit  issuances  of  revi- 
sions of  permits,  unless  supported  by  a 
complete  application.  Thus,  the  Act 
clearly  requires  that  regulations  under 
the  Act  ensure  that  all  relevant  as- 
pects of  the  permit  application  be  ap- 
propriately revised  prior  to  approval 
by  the  regulatory  authority  of  a  re- 
vised permit. 

5.  A  commenter  suggested  deletion 
of  paragraph  (e)  of  the  proposed  rule, 
on  the  basis  that  the  material  covered 
there  was  also  Included  in  Section 
788.12(a)  and  was,  therefore,  redim- 
dant.  This  comment  was  rejected. 
Paragraph  (e)  was  not  clearly  Included 
in  the  provisions  of  proposed  para- 
graph (a);  further,  this  section  is 
grounded  directly  in  Section  511(a)(3) 
of  the  Act  and  should,  therefore,  be 
clearly  stated  In  the  regulations. 

6.  Some  editorial  changes  were  made 
to  eliminate  redundancy  and  ambigu- 
ity. Paragraphs  (a)  and  (b)  of  the  pro- 
posed   rule    covered    essentially    the 
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same  material;  that  is,  when  a  revision 
should  be  obtained.  They  were  com- 
bined into  one  paragraph  in  the  final 
rule.  Section  790.12(bK4)  referred  to 
"State"  programs  only  in  the  proposed 
rule.  However,  proposed  Section  790.1 
Indicated  that  aU  sections  of  790  ap- 
plied to  both  State  and  Federal  pro- 
grams (e.g.  "regulatory  programs"). 
An  appropriate  change  was  made  to 
the  final  rule.  Paragraph  (c)  of  the 
proposed  rule  did  not  specify  that  the 
permit  application  was  to  be  "com- 
plete." As  discussed  in  the  preamble  to 
30  CFR  786.11,  the  Office  accepted 
comments  suggesting  that  the  permit 
rules  be  generally  revised  to  specify 
that  time  limits  for  application  re- 
views and  public  participation  run 
only  from  the  submission  of  "com- 
plete" applications  to  the  regulatory 
authority.  Because  permit  revisions 
will  also  be  subject  to  time  constraints 
and  public  participation  In  the  review 
of  applications,  Section  788.12  was 
modified  in  a  manner  similar  to  786.11. 

S  788.13    Permit  renewals:  general  require- 
ments. 

Authority,  purpose  and  basis  for  this 
section  are  discussed  In  43  Fe±  Reg. 
41728  (Sept.  18.  1978).  under  Section 
791.11. 

1.  Section  788.13  has  been  changed 
from  its  proposed  form  In  Section 
791.11,  In  order  to  accommodate  the 
change  in  organization  of  Parts  790, 
791.  and  792.  and  to  clarify  procedures 
relating  to  permit  renewals  which  seek 
to  extend  the  boundaries  of  the  origi- 
nal permit.  Under  paragraph  (a)  of  the 
final  rule,  permit  renewals  are  only 
available  for  those  portions  of  the 
mine  plan  area  which  were  approved 
as  being  within  the  boundaries  of  the 
initial  permit  area  when  the  permit 
was  first  issued  by  the  regulatory  au- 
thority. This  clarifies  the  confusion 
expressed  by  many  commenters  as  to 
the  relationship  between  and  differing 
effects  of  the  forms  "permit  area"  and 
"mine  plan  area."  It  also  reflects  Con- 
gressional Intention  that  permit  re- 
newals not  be  used  by  the  operator  to 
avoid  making  the  detailed  demonstra- 
tion to  the  reg\ilatory  authority  that 
proposed  operations  will  be  conducted 
to  comply  with  the  Act  and  regulatory 
program  provisions  wherever  those  op- 
erations are  conducted  or  located.  See 
H.R.  Rept.  No.  95-218,  95th  Cong..  1st 
Sess.  at  92  (1977). 

2.  Paragraph  (b)  of  the  final  rules 
provides  standards  for  disposition  of 
portions  of  applications  that  cover 
parts  of  the  mine  plan  area  that  were 
not  within  the  permit  area  approved 
under  the  permit  for  which  renewal  is 
being  sought.  These  are  to  be  treated 
as  application  for  new  permits  under 
Section  788.14(bK2). 
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f  788.14    Applkmtiofi  for  rvnewala. 

Authority,  basis  and  purpoee  of  this 
section  are  found  at  43  Fed,  Reg.  41728 
(September  18,  1978),  under  section 
791.12. 

1.  Several  commenters  objected  to 
the  public  participation  provisions 
found  in  Section  788.14  for  the  permit 
renewal  process.  Section  506<d)  of  the 
Act  states  that  renewals  of  permits  are 
subject  to  the  public  notice  require- 
ments of  sections  513  and  514  of  the 
Act.  These  sections  of  the  Act  are  im- 
plemented by  Sections  786.11,  786.12, 
786.13  and  786.14  of  the  final  regula- 
tions. However,  the  proposed  rule 
made  reference  only  to  the  require- 
ment for  newspaper  notice,  and  not  to 
opportunities  for  objections,  com- 
ments, and  informal  conferences  on 
the  application. 

Some  commenters  thought  that  the 
newspaper  advertisement  of  permit 
application  requirement  should  be  de- 
leted as  '  unreasonable,  while  others 
thought  that  the  public  notice  require- 
ments were  meaningless,  without  in- 
clusion of  the  rights  to  public  partici- 
pation set  forth  in  Sections  513  and 
514  of  the  Act.  It  was  obviously  the 
intent  of  the  Act  to  encourage  public 
participation  throughout  the  permit 
process.  (See  Section  102(1)  of  the 
Act).  Section  506(d)  of  the  Act  con- 
templates public  participation  at  some 
type  of  proceeding,  by  stating  that  the 
burden  of  proof  shall  be  on  the  oppo- 
nents of  renewal  of  permits. 

Given  that  Section  514  of  the  Act 
concerns  public  notice  of  regulatory 
decisions  after  Informal  conference, 
and  with  adjudicatory  hearings  there- 
after. It  was  decided  that  Sections 
786.11,  786.12.  786.13  and  786.14 
should  apply  to  the  renewal  process. 
Therefore,  the  final  rule  has  been 
changed  to  require  compliance  with  all 
these  sections.  This  will  give  citizens 
the  right  to  file  objections  and  re- 
quests for  Informal  conferences  con- 
cerning permit  renewals.  The  wording 
of  the  section  has  also  been  changed 
to  make  it  clear  that  the  right  to  ad- 
ministrative and  judicial  review  exists 
for  decisions  on  permit  renewals, 
which  will  protect  both  the  permittee 
and  the  public. 

2.  A  commenter  suggested  stipulat- 
ing that  proof  of  publication  of  the 
newspaper  advertisement  of  the 
permit  application  should  not  be  a 
factor  in  determining  the  complete- 
ness of  an  application  for  permit  re- 
newal. As  discussed  above,  it  has  been 
determined  that  full  public  notice  and 
participation  requirements  will  apply 
to  permit  renewal  actions.  The  submis- 
sion of  proof  of  publication  to  the  reg- 
ulatory authority  is  necessary,  in 
order  to  demonstrate  that  the  re- 
quired notice  has  been  given. 

3.  Also  suggested  was  an  addition  to 
this  section  allowing  an  operation  to 
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continue  under  the  terms  of  the  old 
permit." should  the  application  for  re- 
newal be  contested  beyond  the  term  of 
the  old  permit.  This  suggestion  was  re- 
jected. SecUon  771.21(bK2)  of  the  reg- 
ulations requires  that  applications  for 
renewal  be  submitted  at  least  120  dasrs 
prior  to  expiration  of  the  permit  in- 
volved, which  should  be  ample  time  in 
which  to  process  renewal  applications. 
Section  506(d)  of  the  Act  and  30  CFR 
788.16  state  that  an  operation  shall 
have  the  tight  of  successive  renewal, 
unless  the  regulatory  authority  makes 
certain  findings.  If  these  findings  are 
not  made,  the  permittee  could  con- 
tinue mining  past  the  term  of  the 
original  permit,  even  if  the  decision  of 
the  regulatory  authority  was  contest- 
ed by  opponents  of  renewal.  However, 
if  the  regulatory  authority  found  that 
the  permit  should  not  be  renewed,  and 
the  original  term  of  the  permit  ex- 
pired during  an  appeal,  the  operator 
should  not  be  able  to  continue  to  oper- 
ate under  the  Act.  See  Sections  102, 
and  510(b)  of  the  Act. 

4.  A  few  commenters  suggested  that 
the  permit  renewal  applications  be  re- 
quired to  be  "complete."  As  discussed 
in  the  preamble  to  Section  786.11  of 
the  regulations,  the  Office  has  decided 
to  require  complete  application  for 
permit  renewals,  so  the  conunents 
were  accepted. 

9  788.15    Temu  of  renewals. 

1.  Authority,  purpose  and  basis  of 
this  section  are  discussed  in  43  Fed. 
Reg.  ,41728  (Sept.  18.  1978).  under  Sec- 
tion 791.13.  Under  Section  506(dK3)  of 
the  Act.  renewals  are  not  to  be  grant- 
ed for  a  term  in  excess  of  that  author- 
ized by  the  Act  for  the  original  permit. 
Section  506(b)  of  the  Act  and  30  CFR 
786.25  provide  for  maximum  permit 
terms.  Section  788.15  implements 
those  provisions  for  permit  renewals. 

2.  Several  commenters  objected  to 
the  proposed  rule,  on  the  grounds  that 
it  limited  permit  renewids  to  a  maxi- 
mum period  of  5  years.  Proposed  sec- 
tion 786.11.  however,  did  not  limit  per- 
mits to  a  5-year  maximum  term:  under 
certain  specified  conditions  a  longer 
fixed  term  permit  may  be  granted.  See 
30  CFR  786.25(a).  Further.  Section 
506(dK3)  of  the  Act  specifically  sUtes 
that  the  renewal  shall  not  exceed  the 
term  of  the  original  permit.  The  com- 
ments were,  therefore,  accepted.  Sec- 
tion 788.15  was  modified  to  track  the 
language  of  the  Act. 

S  788.16    Approval  or  denial  of  rcnewala. 

Authority,  purpose  and  basis  for  this 
section  are  discussed  in  43  Fe±  Reg. 
41728  (Sept.  18.  1978).  under  Section 
791.14. 

1.  The  criteria  for  determining 
whether  an  application  for  renewal  of 
a  permit  should  be  granted  are  pro- 
vided for  in  Section  506(dXl)  of  the 


Act.  together  wltb  provision  for  estab- 
lishing the  burden  of  proof  in  that  de- 
termination. Section  788.16  imple- 
ments those  provisions  of  the  Act. 

2.  Several  commenters  suggested 
that  the  regulatory  authority  be  re- 
quired to  approve  or  deny  a  permit  ap- 
plication within  a  specified  period  of 
time.  These  comments  were  rejected. 
Section  510  of  the  Act  clearly  states 
that  "the  regulatory  authority  shall 
grant,  require  mcxllfication  of.  or  deny 
the  application  for  a  permit  in  a  rea- 
Mormble  time  $et  by  the  regiLlatory  au- 
thority ..."  (emphasis  added).  The 
legislative  history  suggests  that  the 
intent  of  Congress  was  not  for  the 
Office  to  fix  a  specific  time  for  action 
by  the  regulatory  authority,  but  to 
allow  State  regiilatory  authorities  to 
determine  specific  decision  times  at 
their  own  discretion. 

i  788.17  Tranafer.  •»!«  or  aMigitment  of 
rights  rranted  und«r  permit:  General 
rc4|uirenients. 

Authority,  purpose  and  basis  for  this 
section  are  discussed  in  43  Fed.  Reg. 

41728  et  seq.  (Sept.  18.  1978).  under 
Part  792. 

1.  Section  788.17  sets  forth  the  re- 
quirement for  written  regulatory  au- 
thority approval  prior  to  any  transfer, 
assignment,  or  sale  of  permit  rights. 
Section  788.18  contains  the  procedures 
for  obtaining  such  approval,  and  Sec- 
tion 788  19  establishes  under  what  cir- 
cumstances a  successor-in-interest  will 
be  required  to  get  a  new  permit.  Sub- 
sections (bKl)  and  (2)  of  proposed  Sec- 
tion 792.11  and  (2)  have  t>een  deleted 
in  the  final  rule  as  duplicative  of  re- 
vised Section  788.18  and  new  Section 
788.19  which  is  discussed  below. 

2.  A  commenter  contended  that  the 
concept  of  "prior  written  approval"  re- 
garding transfer,  sale,  or  assigimient 
of  permit  rights  was  beyond  the  au- 
thority of  the  Act.  The  suggestion  was 
rejected.  Sections  102,  201(cK2), 
501(b),  503(a),  504,  506,  510.  and  511(b) 
of  the  Act  provide  adequate  authority 
for  the  regulations  concerned  and  the 
concept  of  prior  written  approval.  See 
the  discussion  at  43  Fed.  Reg.  41728- 

41729  (Sept.  18,  1978). 

3.  A  few  commenters  contended  that 
revision  of  permits  should  not  t>e  re- 
quired where  only  the  transfer  of  own- 
ership from  one  entity  to  another  is 
involved.  These  comments  were  ac- 
cepted. As  discussed  in  the  preamble 
to  the  proposed  rule,  the  Office  felt 
that  revision  of  permits  and  the  need 
to  apply  for  a  new  permit  need  not 
occur  on  every  transfer  of  ownership, 
so  long  as  the  successor  agrees  to  oper- 
ate by  all  the  terms  and  conditions  of 
the  original  permittee.  Should  the  suc- 
cessor change  or  attempt  to  change 
the  method  of  mining  or  reclamation 
operations  or  the  terms  or  conditions 
of  the  permit,  an  application  for  a  new 


or  revised  permit  would  be  required. 
Authority  for  this  is  provided  by  Sec- 
tions 102,  506,  and  511  of  the  Act. 
These  comments  have  loeen  further 
addressed  by  the  addition  of  Section 
788.19. 

S  788.18    Obtaining  approTal  for  transfer, 
assignment  or  sale  of  rights. 

Authority,  purpose  and  basis  for  this 
section  are  discussed  in  43  Fed.  Reg. 
41729  (Sept.  18,  1978),  under  SecUon 
792.12. 

1.  A  commenter  suggested  that  the 
proposed  Section  792.12(aHl)  (now  in- 
cluded as  Section  788.18(aKl))  be  re- 
vised to  allow  that,  in  the  event  of  a 
permit  transfer,  the  new  permittee 
should  be  required  to  post  a  new  bond, 
at  which  time  the  bond  of  the  original 
permittee  should  be  released.  In  sup- 
port, it  was  said  that  it  would  be  very 
unlikely  for  a  surety  company  to  con- 
sent to  the  transfer  of  its  bond  to  a 
new  permittee.  This  suggestion  was  re- 
jected, as  it  was  determined  that  such 
a  release  of  the  original  permittee's 
bond  would  not  always  be  desirable,  If 
complete  reclamation  has  not  occurred 
or  the  successor  is  unwilling  to  assume 
all  reclamation  responsibilities  of  the 
original  permittee. 

Section  506(b)  of  the  Act  requires  a 
successor-in-interest  to  "obtain  the 
bond  coverage  of  the  original  permit- 
tee." It  was,  therefore,  decided  in  light 
of  the  foregoing  comment,  to  clarify 
the  regulations  to  show  that  the 
intent  was  for  the  successor  to  obtain 
equivalent  bond  protection.  In  obtain- 
ing equivalent  coverage,  the  successor 
would  have  several  options,  including 
that  of  obtaining  the  bond  coverage  of 
the  original  permittee.  Accordingly, 
the  proposed  regulations  were  revised 
by  adding  subsections  788.18(a)(l)(l)- 
(iv)  to  the  final  rules. 

2.  A  commenter  suggested  that  the 
provisions  of  this  section  be  expanded 
to  cover  the  possibility  that  a  permit 
could  be  effectively  transferred  by 
outright  purchase  of  the  permit 
holder,  or  by  some  other  method  of 
gaining  effective  control  of  the  permit 
holder.  As  Section  511(b)  of  the  Act 
specifically  prohibits  the  transfer,  as- 
signment,  or  sale  of  rights  granted 
under  a  permit  without  the  written 
consent  of  the  regulatory  authority, 
the  regulations  were  revised.  Defini- 
tions of  terms  "succesor-ln-lnterest," 
and  "transfer,  assignment,  or  sale  of 
rights,"  have  been  Included  In  new 
Section  788.5  and  are  dlsctissed  in  the 
preamble  to  that  sectiorL 

3.  Several  conunents  were  received 
objecting  to  the  contents  of  the  appli- 
cation for  approval  required  under  the 
proposed  rule.  Commenters  contended 
tliat  a  potential  succesor-ln-lnterest  to 
the  rights  granted  under  a  permit 
should  only  have  to  agree  to  abide  by 
the  terms  of  the  original  permit  and 
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show  adequate  financial  responsibility. 
One  asserted  that  an  assignee  of  a  coal 
property  which  is  covered  by  a  permit 
should  not  be  subjected  to  a  detailed 
permitting  process,  as  long  as  the  as- 
signee is  prepared  to  furnish  the  re- 
quired bond.  Some  commenters  re- 
quested that  the  requirements  for  In- 
formation in  Section  788.18(aK2)(ili) 
be  deleted,  as  this  information  would 
have  been  supplied  by  the  original  per- 
mittee. 

These  suggestions  were  all  rejected, 
because  the  permit  application  re- 
quirements of  Sections  102,  507,  and 
510  of  the  Act  specifically  require  the 
applicant  to  provide  a  variety  of  spe- 
cific and  detailed  information  to  the 
regiilatory  authority,  on  the  nature  of 
the  person  conducting  operations.  Ap- 
proval of  a  permit  application  depends 
on  more  than  the  financial  stability  of 
the  applicant,  e.g.  information  regard- 
ing the  past  performance  and  charac- 
ter of  the  operator  is  required  by  Sec- 
tion 610(c)  of  the  Act.  The  clear  Intent 
of  those  sections  of  the  Act  is  to  pro- 
vide the  regulatory  authority  with  suf- 
ficient Information  to  accurately 
assess  both  the  applicant  and  the  pro- 
posed field  operations  prior  to  Issuing 
a  permit.  Thus,  a  successor-in-interest 
to  a  permittee  should  be  subjected  to 
the  appropriate  permit  application  re- 
quirements of  the  regulatory  authori- 
ty. 

4.  Several  commenters  objected  to 
the  requirement  in  subsection 
788.18(b)  that  a  transferee  of  a  permit 
place  a  new  newspaper  advertisement 
notifying  the  public  of  his  application 
for  approval  of  the  transfer.  In  deter- 
mining whether  to  grant  an  applica- 
tion for  approval  of  transfer,  it  is  nec- 
essary that  the  regulatory  authority 
conduct  an  evaluation  of  the  prospec- 
tive successor-in-interest  to  ascertain 
whether  he  or  she  will  have  the  legal 
and  financial  capabilities  required  by 
the  Act  to  carry  out  the  plan,  as  well 
as  his  or  her  past  history  as  an  opera- 
tor. An  Integral  part  of  this  process  is 
the  solicitation  of  comments  from  the 
public  on  the  plan  and  the  operator 
since  public  comments  will  help  in  de- 
termining an  operator's  past  history  of 
compliance  with  the  Act.  (.See  Sections 
102(1),  513,  and  514  of  the  Act.)  For 
these  reasons,  the  public  notice  re- 
quirement has  been  retained  In  the 
final  rule. 

5.  Several  commenters  suggested 
modifying  the  proposed  rule,  to  limit 
the  right  to  submit  written  comments 
to  any  person  whose  Interests  are  or 
may  be  adversely  affected  by  a  deci- 
sion of  the  regulatory  authority.  This 
suggestion  was  adopted,  to  align  sec- 
tion 788.18  with  the  wording  of  Sec- 
tion 513(b)  of  the  Act. 
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§  788.19  Requirements  for  new  permits  for 
persons  succeeding  to  rights  granted 
under  a  permit 

1.  Authority  for  this  section  Is  102, 
201(c),  501(b),  503,  504.  506,  507,  508. 
509,  510,  511,  513,  514.  515,  517.  519 
and  522(e)  of  the  Act.  Under  506(b)  of 
the  Act,  persons  succeeding  to  rights 
under  an  existing  permit  must  file  an 
application  within  30  days  of  that  suc- 
cession for  a  new  permit  Section 
788.19  Implements  that  section  as  in- 
terpreted by  the  Office,  by  requiring 
persons  seeking  approval  under  Sec- 
tions 788.17  and  788.18  to  obtain  a  new 
or  revised  permit  from  the  regulatory 
authority,  If  the  operations  are  to  be 
changed  from  those  contemplated 
under  the  original  permit  or  extended 
outside  the  original  permit  area.  See 
43  Fed.  Reg.  41728-41729  (Sept.  18, 
1978). 

2.  A  commenter  suggested  revising 
proposed  Section  792.11(bKl)  (now  In- 
cluded in  Section  788.19)  to  delete  the 
references  to  Sections  792.12(cK2),  and 
771, 19(b)(3),  and  insert  a  time  require- 
ment of  30  days  to  apply  for  a  new 
permit.  This  request  was  based  on  the 
commenter's  Interpretation  that 
506(b)  of  the  Act  explicitly  requires  a 
successor-in-interest  to  a  permittee  to 
obtain  bond  coverage  for  the  area  and 
file  an  application  for  a  new  permit 
within  30  days. 

The  Office  does  not  agree  that 
506(b)  of  the  Act  requires  every  suc- 
cessor-in-interest to  obtain  a  new 
permit.  As  stated  In  the  preamble  for 
788.17,  a  new  permit  Is  required  only  if 
the  successor  wishes  to  either  change 
the  method  of  operation  from  that 
contemplated  under  the  original 
permit,  or  to  expand  the  operations  to 
areas  outside  those  authorized  by  the 
original  permit. 

SUBCHATTEI  J— BONO  AND  MSUtANCf  RE- 
OUWEMENTS  FOt  SUtFAS  COAL  MININO 
AND  UCLAMATION  OFERATIONS 

This  Subchapter  establishes  the 
wiinimum  requirements  for  the  Secre- 
tary's approval  of  that  portion  of  a 
regulatory  program  governing  per- 
formance bonds  and  liability  Insurance 
In  accordance  with  Sections  102,  201. 
601.  603,  504,  507(f),  509.  610,  519  and 
701(17)  of  the  Act.  These  Include  re- 
quirements governing  the  amount  of 
liability  under  a  performance  bondL 
adjustments  In  the  amount  of  liability, 
the  duration,  form,  terms  and  condi- 
tions of  the  bond,  procedures  and  cri- 
teria for  the  release  of  bond  liability 
under  a  permit,  and  criteria  for  for- 
feiture of  the  bond. 
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PART  800— GENERAL  REQUIREMENTS 
FOR  BONDING  OF  SURFACE  COAL 
MINING  AND  RECLAMATION  OP- 
ERATIONS UNDER  REGULATORY 
PROGRAMS 

Part  800  establishes  general  require- 
ments for  bonding  and  liability  Insur- 
ance imposed  on  permit  applicants  as 
conditions  precedent  to  the  Issuance 
by  the  Regulatory  Authority  of  new. 
revised,  or  renewed  permits  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

9  800^    Deflnitiona. 

1.  Section  800.5  Includes  nineteen 
definitions.  These  definitions  should 
aid  In  the  Interpretation  and  clarifica- 
tion of  bonding  requirements.  The 
definition  of  a  collateral  bond  has 
been  changed  to  include  the  irrevoca- 
ble letter  of  credit  concept.  Although 
•  "letter  of  credit"  as  defined  by  the 
Uniform  Commercial  Code  does  not 
fall  within  the  traditional  concept  of 
collateral.  It  was  added  here  in  re- 
sponse to  a  commenter's  request  be- 
cause It  was  determined  that  an  irrevo- 
cable letter  of  credit  would  offer  the 
regulatory  authority  a  financial  com- 
mitment as  secure  as  the  bank  which 
issued  the  letter.  Such  a  commitment 
would.  In  some  cases,  be  more  secure 
than  that  offered  by  a  surety  compa- 
ny, depending  upon  the  relative  State 
requirements  regulating  surety  compa- 
ny and  banking  practices.  In  order  to 
assure  at  least  the  same  minimum 
degree  of  security,  the  tests  estab- 
lished for  determining  the  maximum 
surety  commitment  of  a  surety  compa- 
ny (Sections  806.12(eK2)  and  (3))  also 
are  applicable  to  banks  granting  let- 
ters of  credit  (Section  806.12(g)).  Al- 
though a  State  regulatory  authority 
may  accept  letters  of  credit  along  with 
surety  bonds  and  traditional  collateral 
bonds  (Section  806.11(a)).  nothing  in 
this  Subchapter  is  intended  to  prohib- 
it a  State  from  establishing  more 
stringent  criteria  for  the  acceptance  of 
either  a  surety  bond,  traditional  col- 
lateral bond  or  letter  of  credit  In  addi- 
tion to  those  set  out  in  Section  806.12. 

9  800.11     Requirement  to  flic  a  bond. 

1.  Section  800.11(a)  is  intended  to 
make  it  clear  that  a  permittee  Is  re- 
quired to  file  a  performance  bond 
which  complies  with  this  Sutxrhapter 
prior  to  Issuance  of  a  permit  for  sur- 
face coal  mining  and  reclamation  oper- 
ations on  lands  within  an  approved 
permit  area.  A  few  commenters  recom- 
mended deleting  the  requirement  to 
file  the  txind  only  after  the  applica- 
tion is  approved.  These  conunents 
were  not  accepted  because  a  different 
approach  would  be  inconsistent  with 
the  intent  of  Congress  as  set  out  in 
Section  509(a)  of  the  Act.  and  because 
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the  amount  of  the  Iwnd  cannot  be  de- 
termined until  the  propoeed  mining 
and  reclamation  plan  has  been  ap- 
proved by  the  regulatory  authority. 
The  regulations  require  the  applicant 
to  estimate  the  cost  of  reclamation 
(Section  805.11(aKl)).  but  it  Is  likely 
that  the  final  bond  amount  set  by  the 
regulatory  authority  In  many  cases 
will  be  different. 

Unless  it  has  been  done  sooner,  the 
regulatory  authority  shall  notify  the 
applicant  of  the  amount  of  perform- 
ance bond  liability  required  for  the 
entire  permit  area  (to  be  determined 
In  accordance  with  Part  805)  when 
notice  of  permit  approval  is  given.  If 
an  approval  Initially  given  by  the  regu- 
latory authority  is  stayed  by  a  hearing 
authority  during  the  pendency  of  any 
appeal  proceeding  resulting  from  the 
approval,  then  the  amount  of  required 
performance  bond  liability  will  be  re- 
determined. If  an  approval  is  given 
after  completion  of  the  hearing.  Such 
redetermination  should  be  made  in 
order  to  consider  any  changes  in  the 
mining  or  reclamation  operations 
made  as  a  result  of  the  proceeding, 
and  to  account  for  any  changes  in  rec- 
lamation costs  caused  by  the  delay. 

Congress  did  not  require  that  the 
amount  of  performance  tx)nd  liability 
applicable  to  a  permit  l>e  subject  to 
review  or  an  adjudicatory  proceeding. 
Therefore,  the  Office  does  not  require 
or  provide  for  either  administrative  or 
Judicial  review  of  such  a  decision.  The 
Office  believes  this  is  not  inconsistent 
with  due  process  because  the  regula- 
tory authority  has  no  discretion  to 
reject  a  bond  and  withhold  a  permit  If 
the  required  amount  of  performance 
bond  liability  is  filed  In  accordance 
with  this  Subchapter  and  the  regula- 
tory program.  Furthermore,  the 
amount  set  Is  Intended  to  assure  com- 
pletion of  necessary  work  by  the  regu- 
latory authority  which  must  be  satis- 
fied that  adequate  resources  are  avail- 
able to  carry  out  its  responsibilities. 
Given  these  factors,  the  Office  be- 
lieves that  Congress  Intended  to  allow 
such  a  decision  to  be  made  by  the  sole 
discretion  of  the  regulatory  authority. 
Where  the  regulatory  authority  is  a 
State  under  a  State  program,  such  de- 
cisions will  be  subject  to  oversight 
review  by  the  Office.  This  review 
should  be  adequate  to  assure  the  ef- 
fective Implementation  of  Subchapter 
J. 

2.  Many  comments  were  received  re- 
garding Section  800.11(b).  A  few  com- 
menters objected  to  the  one-year  in- 
cremental bonding  sjrstem  since  it  did 
not  provide  any  flexibility  for  the  reg- 
ulatory authority  to  alter  this  time 
period.  These  conunents  were  accepted 
and  the  one-year  increment  deleted  in 
favor  of  no  specific  time  period.  This 
change  was  made,  because  the  Act 
does  not  specify  a  one-year  increment 


Interval  and  flexibility  Is  considered 
desirable  in  order  to  acconunodate 
variations  In  mining  practices. 

3.  A  few  commenters  requested  revi- 
sions regarding  clarification  of  the 
scope  of  liability  for  a  bond  filed 
under  the  incremental  system.  In  re- 
sponse. Section  800.11(b)  has  been  re- 
written to  clarify  requirements  for 
filing  a  bond.  As  rewritten,  the  appli- 
cant may  elect  to  file  a  performance 
bond  for  the  entire  permit  area  or 
choose  to  increment  the  bonding 
within  the  permit  area.  If  the  appli- 
cant chooses  to  increment  the  bond, 
the  sequence  of  areas  within  the 
permit  area  for  which  bond  liability 
will  be  added  during  the  term  of  the 
permit,  must  be  specified  by  the  appli- 
cant and  approved  as  part  of  the 
permit  application.  The  total  bond 
amount  for  the  entire  permit  area  also 
must  be  determined,  and  a  schedule  of 
Incremental  additions  to  bond  liability 
must  be  approved  prior  to  permit  issu- 
ance. This  alternative  differs  from 
that  proposed  In  that  It  allows  greater 
flexibility  to  the  applicant  and  the 
regulatory  authority  in  fitting  the 
bonding  and  sequence  of  mining  and 
reclamation  operations  to  the  actual 
conditions  at  the  site  rather  than  Into 
rigid  one-year  Increments. 

Liability  under  txinds  filed  incre- 
mentally under  an  approved  schedule, 
shall  extend  to  the  entire  permit  area 
and  shall  not  be  limited  with  respect 
to  either  surface  area  or  reclamation 
work  to  be  performed  within  a  permit 
area.  Legal  authority  for  this  require- 
ment is  found  In  Sections  509(a)  and 
701(A)  of  the  Act. 

The  principle  underlying  this  ap- 
proach Is  the  practical  need  to  address 
the  reclamation  of  a  mined  site  as  an 
Integrated  activity  which  can  achieve 
success  only  If  all  the  various  phases 
of  reclamation  are  planned  and  Imple- 
mented with  a  view  toward  the  entire 
mined  area.  To  be  avoided  Is  a  situa- 
tion where  the  bond  has  l)een  incre- 
mented and  partial  liability  for  the 
first  area  mined  under  the  permit  has 
been  released,  then  a  water  pollution 
or  other  unanticipated  problem  Is 
found  In  the  area  where  the  bond  has 
be^n  partially  released.  The  remaining 
liability  under  the  t>ond  filed  for  that 
incremental  area  is  Inadequate  to 
cover  the  work  required  to  correct  the 
problem,  and  liability  under  bonds 
filed  for  later  Increments  Is  not  appli- 
cable to  the  first  area.  It  is  Intended 
that  any  bond  liability  filed  under  a 
permit  extend  to  all  reclamation,  res- 
toration or  abatement  work  needed 
anywhere  in  the  permit  area  to 
achieve  the  reclamation  and  environ- 
mental protection  goals  of  the  Act. 
regulations,  and  regulatory  program. 
This  principle  will  also  apply  to  re- 
newed permits  where  additional  acre- 
ages  to   be   mined   are   approved   in 


second  or  successive  terms  of  the  origi- 
nal permit.  As  the  permit  area  ex- 
pands with  the  approval  of  successive 
permit  terms,  the  liability  under  a 
bond  applicable  to  that  permit  will 
extend  to  the  newly  approved  addi- 
tions to  the  permit  area. 

This  does  not  mean  that  the  dollar 
amount  of  liability  under  a  specific 
performance  bond  will  chanire.  The 
amount  of  liability  under  a  given  in- 
strument will  not  change  without  the 
consent  of  the  parties  to  the  instru- 
ment. As  mining  advances,  new  areas 
are  disturbed,  and  old  areas  successful- 
ly reclaimed,  the  total  dollar  liability 
of  perfonnance  bonds  under  a  permit 
will  change.  As  the  dollar  liability 
changes,  existing  instnunents  creating 
the  bond  liability  may  be  modified, 
supplemented  by  additional  instru- 
ments, or  replaced  by  new  instruments 
at  the  option  of  the  permittee  with 
the  approval  of  the  regulatory  author- 
ity. However,  all  bond  liability  in 
effect  under  a  permit  must  apply  to 
the  entire  area  under  the  permit  and 
extend  to  all  reclamation,  restoration 
or  abatement  work  which  may  need  to 
be  performed  by  the  regulatory  au- 
thority at  that  operation. 


PART  805— AMOUNT  AND 
DURATION  OF  PERFORMANCE  BOND 

Part  805  prescribes  the  criteria  that 
the  regulatory  authority  shall  use  to 
determine  the  amount  of  performance 
tx>nd  applicable  to  a  permit  for  a  sur- 
face coal  mining  and  reclamation  oper- 
ation. This  Part  also  prescribes  the 
minimum  amount  of  each  bond,  peri- 
ods of  liability,  and  the  requirement 
that  the  regulatory  authority  adjust 
the  bond  amount  If  the  costs  of  recla- 
mation are  determined  to  have  sub- 
stantially changed  during  the  term  of 
the  permit.  The  authority  for  this 
Part  is  found  in  Sections  102,  201.  501, 
503.  504  and  509  of  the  Act. 

S  805.1 1     Determination  of  bond  amount. 

1.  Section  805.11  provides  standards 
the  regulatory  authority  must  use  to 
determine  the  appropriate  amount  of 
the  performance  t>ond  for  each  surface 
coal  mining  and  reclamation  oper- 
ation. This  Section  is  Intended  to  clari- 
fy that  the  amount  of  such  bond  must 
be  based  on  the  estimated  cost  to  the 
regulatory  authority  of  completing  all 
work  at  an  operation  In  order  to  bring 
the  site  into  full  compliance  with  the 
Act,  and  not  on  the  estimated  cost  to 
the  permittee,  since  in  the  event  of 
forfeiture,  the  regulatory  authority 
will  be  required  to  do  the  work. 

2.  Revision  of  the  proposed  final  reg- 
ulations Included  combining  the  initial 
two  paragraphs  (a  and  b)  of  Section 
805.11  for  simplication.  Also,  the 
phrase  "reclamation,  restoration,  and 
abatement  worii  required  of  a  person 
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who  conducts  siirface  coal  mining  and 
reclamation  operations  under  the  Act. 
this  Chapter,  the  regulatory  program, 
and  the  permit"  was  chosen  as  an  edi- 
torial revision  to  more  clearly  express 
the  intent  of  the  Office  regarding  the 
scope  of  activities  subject  to  the  bond 
liability.  This  phrase,  or  portions 
thereof,  are  repeated  throughout  the 
Subchapter.  It  is  the  intent  of  the 
Office  that  the  initial  bond  amount, 
the  amount  retained  after  partial  re- 
leases (Section  807.12(d))  and  amounts 
forfeited  (Section  808.14)  be  adequate 
to  not  only  allow  the  regulatory  au- 
thority to  complete  the  backfilling, 
grading,  topsoiling,  and  revegetatlon 
program  contained  in  the  approved 
reclamation  plan,  but  also  to  restore 
any  property  damaged  outside  the 
permit  area  in  violation  of  the  permit 
and  Section  515(b)  (2),  (4),  (8).  (9). 
(10).  (12),  (13),  (15).  (17).  (18).  (21). 
(24).  and  (f)  of  the  Act.  In  addition, 
the  amount  must  be  adequate  to  abate 
any  pollution  or  hazards  to  life  or 
property  which  exist  within  or  outside 
the  permit  area  in  violation  of  the  re- 
quirements of  Sections  515.  516.  517  of 
the  Act  and  Subchapter  K.  or  of  Sec- 
tion 521  of  the  Act  and  Subchapter  L 
of  the  regulations,  or  the  permit  and 
are  causally  related  to  the  permitted 
operation.  The  Office  recognizes  that 
the  regulatory  authority  cannot  rea- 
sonably establish  the  initial  bond 
amount  based  upon  speculative  events 
such  as  the  need  to  abate  ground 
water  pollution,  since  the  operation 
must  be  designed  initially  to  prevent 
such  consequences  in  order  to  qualify 
for  a  permit.  However,  such  un- 
planned consequences  occasionally 
occur  due  to  improper  mining  or  recla- 
mation, or  because  an  important  vari- 
able was  not  evaluated  properly.  When 
such  consequences  are  Identified  prior 
to  the  release  of  all  liability  and  termi- 
nation of  the  permit  in  accordance 
with  Part  807,  the  permittee's  legal  ob- 
ligation to  abate  them  necessarily  sulds 
to  the  cost  of  reclamation. 

Under  such  circvunstances,  the  regu- 
latory authority  would  be  authorized 
to  impose  additional  bond  liability 
under  that  permit,  or  to  retain  a 
larger  portion  of  the  total  liability 
than  otherwise  required  in  response  to 
an  application  for  release  of  bond,  in 
order  to  ensure  adequate  funding  to 
complete  the  abatement  work  required 
(Sections  805.14(a)  and  807.12(d)). 

3.  Several  commenters  recommended 
that  the  bond  amount  should  be  suffi- 
cient to  ensiu%  an  operator's  compli- 
ance, but  that  it  should  be  below  the 
regulatory  authority's  completion 
cost.  Section  509(a)  of  the  Act  specifi- 
cally states  that  the  amount  of  the 
bond  shall  be  based  on  the  regulatory 
authority's  costs  and  not  those  of  the 
operators.  These  comments  were, 
therefore,  not  accepted. 
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Several  commenters  pointed  out 
that  vague  wording  existed  in  the  pro- 
posed regulations  when  using  the 
phrase,  "estimated  acttial  costs  to  the 
regulatory  authority  .  .  .".  A  conflict 
existed  between  the  words  "estimated" 
and  "actual".  To  clarify,  the  language 
was  changed  to  read,  "the  estimated 
cost  to  the  regulatory  authority  .  .  .". 

4.  A  few  commenters  requested  a 
definition  of  the  bond  penalty.  The 
bond  penalty  is  construed  to  mean  the 
total  liability  under  performance 
bond(s)  applicable  to  a  permit  as  set 
by  the  regulatory  authority.  The 
surety  wiU  always  know  the  terms  and 
conditions  of  the  bond  obligation 
before  entering  into  a  bond  agreement 
because  the  amount  is  set  prior  to 
bond  execution.  Both  Section  509(a)  of 
the  Act  and  Section  800.11  of  the  regu-' 
lations  require  that  the  bond  be  condi- 
tioned upon  faithful  performance  of 
all  the  requirements  of  the  Act  and 
the  permit.  Based  upon  this  require- 
ment, the  bond  may  be  viewed  as  a 
form  of  "penalty"  and  may  be  forfeit- 
ed in  the  event  the  permittee  fails  to 
comply  with  any  requirement  of  the 
Act  or  the  permit.  However,  forfeItiU"e 
is  discretionary  to  the  extent  that  it  is 
not  required  by  Part  808,  and  should 
be  used  as  an  enforcement  tool  only  in 
serious  situations.  Based  on  this  ra- 
tionale, the  comments  were  not  ac- 
cepted. 

5.  Several  comments  were  received 
regarding  the  use  of  the  words,  "shall 
be  based  on  .  .  .  ",  in  context  with  the 
regulatory  authority's  criteria.  They 
felt  that  the  words  should  be  changed 
to  "may  be"  to  allow  more  flexibility 
for  the  regulatory  authority  to  deter- 
mine bond  amount.  These  comments 
were  not  accepted  because  It  was  de- 
termined that  sufficient  flexibility 
exists  within  the  individual  criteria  to 
be  considered.  Deleting  consideration 
of  any  criteria  would  preclude  a  deci- 
sion by  the  regulatory  authority 
which  would  be  inconsistent  with  all 
the  factors  required  by  Section  509(a) 
of  the  Act. 

6.  Section  805.11(a)  also  contains  a 
non-exclusive  list  of  criteria  the  regu- 
latory authority  must  use  in  making 
its  determination  as  to  bond  amount. 
First,  the  regulatory  authority  will  use 
the  estimated  costs  that  the  permittee 
submitted  with  the  reclamation  plan 
as  required  under  30  CFR  780.18  and 
784.13.  This  change  was  made  in  re- 
sponse to  several  comments  which 
pointed  out  that  data  provided  by  the 
applicant  would  assist  the  regulatory 
authority  in  determining  bond 
amount.  This  is  ccmsistent  with  Sec- 
tion 509(a)  of  the  Act  which  states 
that  the  "amount  of  bond  required  for 
each  bonded  area  shall  depend  upon 
the  reclamation  requirements  of  the 
approved  permit". 


PtOCtAl  IKMSTCI.  VOL  44,  NO.  50— TUfSOAY,  MAICH  13,  IfTf 


PHWtAL  KfOtSra.  vol.  44,  Na  SO— TUESDAY,  MARCH  11,  1979 


UMI 


15112 

Several  eommenta  suggested  adding 
a  new  subparagraph  to  consider  the 
specific  factors  of  topography,  geolo- 
gy, hydrology  and  revegetation  poten- 
tial since  they  appearlrements  or  the 
need  to  bring  additional  personnel  or 
equipment  to  the  permit  area. 

8.  In  response  to  a  few  commenter's 
request.  Section  805.11(aK4)  was 
added  to  provide  for  consideration  of 
cost  changes  which  may  occur  on  the 
basis  of  changes  during  the  preceding 
5-year  period.  Failure  to  consider  such 
changes  would  result  in  a  bond  which 
may  not  be  adequate  to  complete  es- 
sential reclamation  activities  because 
the  period  of  liability  la  for  S-years 
after  the  completion  of  revegetation 
work,  at  a  minimum. 

Note  that  in  this  Section  cost 
"changes"  are  considered,  which  re- 
flects a  language  change  from  the  pro- 
posed regulations.  The  original  lan- 
guage stated  that  only  cost  increases 
would  be  considered.  The  change  was 
made  in  response  to'a  few  comments 
which  pointed  out  that  while  cost  in- 
creases may  occur,  the  possibility 
exists  for  costs  to  decrease  In  the 
future  as  a  result  of  improved  technol- 
ogy or  changes  in  the  economl:"  struc- 
ture. In  considering  either  prospective 
increases  or  decreases  in  costs,  the  reg- 
ulatory authority  must  identify  a  five- 
year  pattern  0/  change  as  the  basis  for 
making  future  projections.  Speculative 
changes  not  based  on  patterns  of 
actual  experience  observed  in  the  in- 
dustry should  not  be  used  to  project 
future  change. 

9.  Section  SOS.lKaKS)  allows  the 
regulatory  authority  to  utilize  other 
data  that  would  be  of  assistance  in  de- 
termining the  bond  amounts.  The  reg- 
ulatory authority  can  require  an  appli- 
cant to  produce  the  data  necessary  for 
proper  determination  of  bond 
amounts.  This  change  was  made  in  re- 
sponse to  a  commenter  who  suggested 
that  the  regulatory  authority  should 
hav^  the  authority  to  require  addition- 
al information  If  it  was  available. 

The  Paragraph  pertaining  to  specific 
criteria  for  determining  bond  amounts 
for  underground  mine  operations,  as  it 
appeared  In  the  proposed  final  regula- 
tions under  Section  805.11(b)(2),  has 
been  deleted  from  the  final  regula- 
tions. 

10.  Many  comments  were  received 
relative  to  this  Section  recognizing  the 
enormity  and  complexity  of  develop- 
ing criteria  for  tx>nding  the  surface  ef- 
fects of  underground  mining.  These 
pointed  out  that  ensuring  successful 
environmental  protection  from  under- 
ground mining  Is  made  difficult  by  the 
two  principal  surface  effects — subsi- 
dence and  mine  drainage— and  by  the 
fact  that  they  can  occur  over  a  very 
long  time  period.  While  the  Office  is 
cognizant  of  the  argviments.  no  clear- 
cut  solution  was  presented  In  the  com- 
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ments.  Both  the  complexity  of  the 
issue  and  a  present  lack  of  adequate 
Information  to  develop  a  special  bond- 
ing program  for  underground  mining 
has  led  to  the  deletion.  Further  study 
is  required  regarding  the  long-term  ef- 
fects of  underground  mining.  Until  a 
solution  to  this  problem  Is  found,  gen- 
eral criteria  for  performance  bonds 
will  apply  to  both  underground  and 
surface  mining  operations. 

9  805.12    Minimum  amount 

1.  Section  805.12  is  a  statement  of 
the  minimum  amount  required  for 
performance  bonds  for  surface  coal 
mining  reclamation,  restoration,  and 
abatement  operations.  This  Section 
follows  the  basic  intent  of  the  Act  that 
bonds  shall  be  used  to  assure  the 
faithful  performance  of  applicable 
performance  standards  in  the  Act  and 
this  Chapter.  The  Section  also  speci- 
fies, as  does  the  Act  In  Section  509(a), 
that  in  no  case  shall  the  initial  bond 
be  less  than  $10,000  for  a  permit  area, 
even  if  the  amount  determined  by  the 
standards  set  forth  in  this  Section 
would  be  less. 

2.  Many  comments  were  received  in 
relation  to  the  minlmimi  $10,000  bond 
requirement,  stating  that  this  is  dis- 
criminatory to  small  operators.  The 
minimum  bond  amount  Is  based  on  the 
Act  and  cannot  t>e  altered.  Additional- 
ly, the  bond  is  incrementally  released 
as  required  under  Part  807  and  the 
$10,000  minimum  does  not  apply  to 
bond  release. 

To  simplify  this,  proposed  Section 
805.12  was  condenseid  to  incorporate 
Subsections  "a"  and  "b"  into  one  para- 
graph. 

9  805.13    Period  of  liability. 

1.  Section  805.13  provides  for  the 
period  of  liability  or  duration  of  the 
performance  bond  liability  applicable 
to  a  permit. 

Under  Section  805.13(a).  bond  liabili- 
ty continues  until  aU  reclamation,  res- 
toration, and  abatement  work  has 
been  completed  (see  discussion  of  the 
intended  scope  of  such  work  under 
Section  805.11).  and  the  bond  liability 
has  been  released  In  accordance  with 
Part  807  of  the  regulations.  The  refer- 
ence to  Part  807  reflects  the  views  of 
several  commenters  who  recommend- 
ed reference  to  the  requirements  for 
release  of  performance  bonds.  There 
was  one  comment  which  requested 
that  the  initial  phrase  "at  a  mini- 
mum" be  deleted  from  this  Subsection 
since  there  is  no  reason  to  provide  for 
time  expansion  of  the  potential  bond. 
The  phrase  has  been  retained  in  con- 
text because  this  ensures  compliance 
with  other  Federal  or  State  regula- 
tions that  may  be  of  concern  on  a  par- 
ticular permit. 

2.  Under  Section  805.13(b),  the  llabU- 
Ity  period  for  surface  coal  mining  and 


reclamation  operations  is  required  by 
the  Act  and  Ls  coincident  with  the 
minimum  period  of  liability  for  assur- 
ing the  success  of  revegetation  under 
Section  515(bH20).  That  period  is 
either  five  or  ten  years  following  the 
completion  of  revegetation  work,  de- 
pending upon  the  average  annual  pre- 
cipitation in  the  area.  This  period  Is 
considered  the  minimum  period  be- 
cause States  have  the  discretion  to 
extend  the  period  of  liability  as  a  part 
of  the  regulatory  program,  or  the  reg- 
ulatory authority  may  refuse  to  re- 
lease the  trand  at  the  end  of  this 
period  If  any  condition  remains  which 
would  require  retention  of  liability  In 
accordance  with  Section  807.12(d). 
The  text  of  Section  805.13(b)  also  has 
been  clarified  to  prevent  termination 
of  the  five-  or  ten-year  liability  period 
in  those  circumstances  where  the  reg- 
ulatory authority  has  required  the 
permittee  to  take  further  measures  re- 
lated to  assuring  the  success  of  revege- 
tation, but  where  the  permittee  has 
failed  to  comply.  The  failure  of  the 
permittee  to  perform  the  additional 
measures  might  be  the  result  of  either 
a  willful  refusal  to  comply  or  an  Im- 
possibility (e.g.  unsuitable  weather), 
but  the  permittee  should  not  be  re- 
lieved of  liability  in  either  case  as  long 
as  more  work  has  been  required  prior 
to  the  termination  of  the  liability 
period. 

3.  In  Section  805.13(b),  several  com- 
ments also  were  received  suggesting 
that  the  five-year  period  of  liability 
for  surface  mining  was  too  long.  Be- 
cause the  Act  is  quite  specific  in  its  re- 
quirements for  a  five-  or  ten-year 
period  of  liability  for  surface  coal 
mining  and  reclamation  operations, 
these  comments  were  not  accepted. 
There  were  many  comments  received 
in  relation  to  the  ambiguity  as  to 
when  the  five-  or  ten-year  pericxl 
before  final  release  of  bond  com- 
mences. Section  515(bK20)  of  the  Act 
specifies  that  the  permittee  assimies 
responsibility  for  successful  revegeta- 
tion for  a  period  of  five  or  ten  years 
conunencing  after  ^he  last  year  of  aug- 
mented seeding,  fertilizing,  Irrigation, 
or  other  work.  Thus,  the  period  of  lia- 
bility is  set  in  the  Act.  In  an  effort  to 
add  clarity  the  Section  has  been 
reworded. 

9  805.14     Adjustment  of  bond  amounts. 

1.  Sections  509(a)  and  509(e)  of  the 
Act  require  that  the  applicant's  bond 
shall  be  adjusted  by  the  regulatory  au- 
thority from  time  to  time  to  assure 
sufficient  funds  for  completion  of  the 
reclamation  plan  if  the  work  had  to  be 
performed  by  the  regulatory  authority 
in  the  event  of  forfeiture.  A  permittee 
or  any  person  with  a  valid  legal  inter- 
est that  may  be  adversely  affected 
may  request  such  an  adjustment.  Con- 
sistent with  the  decision  not  to  pro- 


vide for  an  adjudicatory  hearing  with 
respect  to  the  initial  decision  of  the 
regulatory  authority  regarding  the 
amount  of  performance  bond  liability 
that  Is  applicable  to  a  permit  (see  dis- 
cussion at  Part  800,).  the  Office  has 
not  proposed  and  will  not  require  such 
a  hearing  with  respect  to  adjustments 
of  the  bond  amounts  required  by  the 
regulatory  authority.  In  addition  to 
not  requiring  a  hearing  for  adjust- 
ments in  the  amount  of  performance 
bond  liability.  Congress  has  also  speci- 
fied no  procedure  for  the  regulatory 
authority  to  require  compliance  with 
its  decision  to  adjust  the  amount.  If 
the  permittee  has  chosen  to  Increment 
his  bond  payments  over  the  term  of 
the  permit,  or  if  the  operation  will  re- 
quire a  renewal  of  the  permit,  a  deci- 
sion by  the  regulatory  authority  to  in- 
crease the  amount  of  liability  can  be 
Implemented  by  not  accepting  bonds 
filed  in  lesser  amounts  and  refusing  to 
allow  mining  to  continue  beyond  the 
previously  bonded  area,  or  by  with- 
holding a  permit  renewal  until  the  re- 
quired amount  Is  filed.  No  other  proce- 
dures are  explicitly  provided  for  en- 
forcement of  an  adjustment  decision. 

2.  The  regulations  require  the  regu- 
latory authority  to  review  the  bond 
amount  no  more  frequently  than  the 
regulatory  authority  is  required  to 
review  the  permit  under  30  CFR  Part 
788  unless  acreage  increases  or 
chtmges  in  operations  or  standards 
trigger  a  more  frequent  review.  The 
mandatory  review  is  required  by  Sec- 
tion 509(e)  of  the  Act.  A  review  of 
bond  amounts  was  tied  to  the  review 
of  permits  in  order  to  accommodate 
administrative  convenience  and  to 
ensure  that  changes  in  operating  re- 
quirements required  as  a  result  of  the 
permit  review  are  reflected  in  the  per- 
formance bond  liability  applicable  to 
that  permit.  More  frequent  reviews 
may  be  made  by  the  regulatory  au- 
thority at  its  discretion. 

3.  Several  commenters  felt  that  bond 
adjustments  were  mandatory  and  that 
a  change  of  language  would  give  the 
States  some  flexibility  on  adjustments. 
Section  805.14  as  written  points  to  spe- 
cific times  when  an  adjustment  may 
be  necessary;  however,  there  must  be 
some  cost  basis  upon  which  to  make  a 
cost  analysis.  Without  this  data,  an  ad- 
justment cannot  be  made.  The  Section 
as  written  provides  sufficient  flexibil- 
ity to  decide  when  adjustments  are 
needed.  Several  comments  were  direct- 
ed toward  the  fact  that  sureties  would 
have  difficulty  In  properly  calculating 
maximum  liabilities.  If  bonds  were  In- 
creased when  adjusted.  It  was  recog- 
nized that  bonding  companies  will 
have  to  analyze  their  financial  obliga- 
tions closely,  if  the  bond  is  increased, 
however,  the  purpose  of  Section  509(e) 
of  the  Act  is  to  provide  sufficient 
funds  for  reclaifiatlon  through  adjust- 
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ment.  if  necessary.  These  comments 
were  reviewed  and  were  not  accepted. 
One  comment  suggested  that  once  the 
Initial  bond  was  set,  any  increase  in 
reclamation  costs  (in  the  event  of  for- 
feiture) should  be  funded  by  the  regu- 
latory authority  through  the  reclama- 
tion fvmd  provided  for  by  Section  402 
of  the  Act.  Section  402  of  the  Act  ap- 
plies to  operations  that  were  legally 
abandoned  on  August  3,  1977,  there- 
fore, funds  under  Section  402  are  not 
available  for  operations  that  were 
active  on  or  after  that  date.  Since 
there  are  no  provisions  in  the  Act  to 
provide  fimds  as  addressed  by  this 
comment,  it  was  not  acceptable.  Sever- 
al surety  companies  were  concerned 
that  the  regulatory  authority  only  no- 
tified the  permittee  and  not  the  bond- 
ing companies.  Sureties  only  are  re- 
sponsible for  the  initial  amount  of  the 
bond  they  accept,  and  do  not  need  to 
be  notified  of  adjustments  in  the 
amount  of  liability  under  a  permit  by 
the  regulatory  authority.  If  the  bond 
is  increased,  it  is  the  responsibility  of 
the  permittee  to  get  the  additional 
bond  to  cover  that  permit  area,  not 
the  sureties,  so  additional  language  to 
that  effect  was  not  required. 

4.  Word  changes  have  been  made  in 
this  Section  to  delete  the  term  "under- 
.ground  mining"  and  to  include  revi- 
sions of  permits  (rather  than  increases 
or  decreases  of  acreage).  Due  to  a  (x>m- 
ment  received,  it  was  decided  that  a 
decrease  In  acreage  should  be  treated 
as  a  partial  release  of  bond  because  it 
would  remove  the  acreage  from  the 
permit  area  and  thereby  relieve  the 
permittee  of  any  further  legal  obliga- 
tions with  respect  to  such  lands.  Such 
major  change  in  status  should  not  be 
allowed  without  informing  persons 
who  might  be  affected  and  allowing 
them  an  opportunity  to  participate  in 
the  decision.  The  word  "performance" 
was  added  to  "bond"  (as  defined  in  30 
CFR  701.5)  to  clarify  its  application  in 
Section  805.14. 

Section  805.14(b)  imposes  a  require- 
ment on  the  permittee  to  prove  that 
his  activity  Justifies  a  reduction  in  the 
amount  of  the  performance  bond.  A 
commenter  suggested  that  any  request 
for  a  reduction  of  bond  be  considered 
as  a  request  for  a  partial  release  of 
bond  in  accordance  with  30  CFR  Part 
807  of  this  Chapter.  As  the  regulations 
were  drafted,  there  appeared  to  be  no 
discemable  difference  between  adjust- 
ment of  a  bond  due  to  a  decrease  in 
acreage  and  a  partial  bond  release. 
Therefore,  the  comment  was  accepted 
and  appropriate  changes  were  made  in 
this  Section. 

6.  To  simplify  the  intent  of  proposed 
Section  805.14  (c).  (d)  and  (e),  hearings 
and  decisions  on  bond  adjustments  by 
the  regulatory  authority  now  are  dealt 
with  and  expanded  upon  in  Section 
807.  In  contrast  to  the  absence  of  a 
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provision  for  adjudicatory  hearings  in 
cases  where  the  amount  is  adjusted 
upon  the  initiative  of  the  regulatory 
authority  Section  805.14(b)  requires 
that  the  procedures  established  in 
Part  807  for  requests  for  bond  release 
be  followed  if  the  permittee  initiates 
an  adjustment  which  would  result  in  a 
reduction  of  the  total  bond  liability 
applicable  to  a  permit  The  intent  of 
the  Office  is  to  ensure  that  when  a  de- 
cision is  made  by  the  regulatory  au- 
thority to  release  some  portion  of  the 
original  bond  liability  required  as  a 
(x>ndltion  for  the  commencement  of 
mining,  that  persons  who  may  be  af- 
fected by  that  decision  wUl  be  in- 
formed and  will  have  an  opportunity 
to  participate  In  the  decision. 

The  Office  recognizes  that  providing 
this  opportunity  for  public  participa- 
tion by  incorporating  the  procedures 
In  Part  807  also  provides  a  permittee 
with  an  indirect  opportunity  to  obtain 
an  adjudicatory  hearing  with  respect 
to  the  bond  amount.  The  permittee  is 
not  restricted  to  any  particular  time  or 
factual  circumstances  as  a  condition 
for  making  his  request,  except  that  his 
request  is  necessarily  limited  to  bond 
liability  already  in  effect  and  applica- 
ble to  a  particular  permit.  An  unsatis- 
factory response  by  the  regulatory  au- 
thority would  give  the  permittee  the 
option  to  request  an  adjudicatory 
hearing  In  accordance  with  Part  807. 
In  such  a  proceeding,  the  burden 
would  be  on  the  party  opposing  the 
decision  of  the  regulatory  authority  to 
establish  that  the  decision  was  arbi- 
trary, capricious  or  inconsistent  with 
law. 


PART  806— FORM,  CONDITIONS  AND 
TERMS  OF  BONDS  AND  UAMUTY 
INSURANCE 

I*art  806  provides  for  the  form,  con- 
ditions, and  terms  of  performance 
bonds  and  liability  insurance.  A  total 
of  111  comments  were  received  in  ref- 
erence to  this  Part. 

80«.ll    Scope. 

1.  Section  806.11(a)  provides  for  two 
forms  of  performance  or  indemnity 
bonds  which  a  regulatory  authority 
will  accept,  a  surety  bond  and  a  collat- 
eral bond.  Several  commenters  sug- 
gested using  "may  allow  for  either"  in- 
stead of  "shall  allow  for  either",  there- 
by giving  the  regulatory  authority 
more  flexibility  in  determining  the 
form  of  the  performance  bond,  and  al- 
lowing States  to  use  their  Individual 
standards  for  bond  forms  if  they  so 
desire.  The  regulations  state  that  the 
regulatory  authority  shall  allow  for 
either  a  surety  or  collateral  bond,  but 
does  not  necessarily  liaiit  the  accept- 
able bond  form  to  these  two  types. 
Therefore,    the    preferred    language 
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usage  l3  "shall  allow"  because  It  as- 
sures that  at  least  these  two  types  of 
bond  forms  shaU  be  accepted,  and 
allows  the  regrulatory  authority  to 
accept  a  self -bond  which  meets  the  cri- 
teria of  Section  806.11.  In  addition. 
Section  806.11(c)  allows  the  Secretary 
to  approve  an  alternative  bonding 
system  which  meets  the  minimum  cri- 
teria In  Section  806.11(c)  (1)  and  (2). 
This  would  allow  for  alternative  forms 
of  financial  guarantees  that  are  not 
considered  surety  bonds,  collateral 
bonds,  or  self -bonds. 

2.  When  reviewing  a  State-proposed 
alternative  form  of  financial  guaran- 
tees, the  Office  will  evaluate  the 
degree  of  certainty  of  the  alternative 
as  compared  to  the  regulatory  scheme 
with  respect  to  the  two  criteria  of 
review.  For  example,  under  the  regula- 
tory scheme,  the  certainty  of  having 
sufficient  funds  available  to  complete 
reclamation  depends  primarily  on  the 
certainty  that  the  surety  will  remain 
solvent,  or  that  a  second  surety  can  re- 
place the  first,  if  necessary,  prior  to 
default  by  the  operator.  Such  degree 
of  certainty  is  extremely  high.  An  al- 
ternative system  must  guarantee  at 
least  an  equal  degree  of  certainty  in 
order  to  qualify. 

3.  Sections  806.11(a)<l)  and 
806.11(a)<2)  have  been  shortened  to  In- 
clude only  the  terms  "surety  bond", 
and  "collateral  bond"  respectively. 
This  was  done  to  avoid  repetition  of 
Section  800.5  which  was  added  to 
define  these  terms  in  detail.  Two  com- 
ments pointed  out  the  vagueness  of 
the  terms  which  led  to  the  clarifica- 
tion. 

4.  Section  806.11(b)  establishes  crite- 
ria for  the  self -bond,  authorized  under 
section  509(c)  of  the  Act.  Sixty  com- 
ments were  received  which  referenced 
the  self-bond  issue. 

Several  comments  suggested  deletion 
of  self -bonding  entirely.  The  rationale 
being  that  only  a  bond  supplied  by  a 
surety  company  would  guarantee 
proper  funding  for  reclamation.  En- 
couraging self-bonding  would  allow 
large  operators  to  withdraw  from  the 
t>ond  market,  thereby  leaving  surety 
companies  with  the  highest  risk  small 
operators.  Surety  Industry  com- 
menters  concluded  that  they  would 
withdraw  from  the  coal  business  if 
most  of  the  large  coal  producers  were 
allowed  to  self-bond,  thereby  forcing 
most  small  operators  out  of  produc- 
tion. 

One  of  the  commenters  did  not  want 
self-bonding  because  of  its  inherent  in- 
adequacy for  assuring  completion  of 
reclamation.  Alternatives  Include  abol- 
ishing the  self-bond,  or  requiring  that 
a  general  reclamation  fund  be  estab- 
lished, but  these  options  are  not  open 
to  the  Office  by  law.  A  State  clearly 
has  the  option  to  abolish  selfrbonds  If 
It  chooses.  Such  action  would  make 
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the  State  bond  program  more  strin- 
gent than  under  Federal  law.  The 
State  also  has  the  option  to  establish 
additional  conditions  on  the  approval 
of  a  self-bond. 

Since  provisions  had  to  be  made  in 
accordance  with  the  Act  for  the  self- 
bond,  three  options  were  open.  First, 
to  establish  economically  unacceptable 
requirements  to  force  large  operators 
to  remain  in  the  general  pool  of  siu^ty 
customers.  Second,  to  make  it  easy  for 
large  operators  to  qualify,  thereby 
testing  the  prediction  that  the  surety 
industry  will  withdraw  from  the  coal 
business.  Finally,  the  Office  could 
have  made  It  easy  for  all  operators  to 
qualify,  and  thereby  expose  the  public 
to  an  unacceptable  risk  of  l)earlng  the 
reclamation  costs.  The  Office  pre- 
ferred not  to  attempt  to  predict  surety 
Industry  responses  to  changes  in  the 
bond  market  because  Its  knowledge  of 
the  bond  market  was  Imperfect,  at 
best.  A  Judgment  was  made  that  low 
capital  operatior^s  dependent  on  a  few 
owner-managers  cannot  be  expected  to 
provide  a  safe  risk  over  long  term  ex- 
tended operations.  Operations  with 
more  capital  can  be  reasonably  expect- 
ed as  a  safer  risk.  Therefore,  revisions 
were  made  to  the  proposed  regulations 
consistent  with  these  basic  assump- 
tions. First,  the  signature  require- 
ments in  Section  806.11(bK6)  were 
simplified  for  corporations.  The  pro- 
posed requirement  for  signature  by  all 
the  meml>ers  of  the  board  of  directors 
was  dropped  In  favor  of  a  process 
which  would  require  approval  of  the 
board  so  that  the  board  would  have 
direct  knowledge  of  the  corporate 
commitment.  Stricter  requirements, 
however,  were  retained  or  partner- 
ships and  proprietorships  t)ecause  of 
the  relative  ease  with  which  such 
forms  of  business  can  be  liquidated  by 
the  owners  thereby  leaving  the  regula- 
tory authority  with  a  valueless  shell  as 
the  remaining  obligor  under  the  bond. 

5.  An  example  of  the  problem  which 
concerns  the  Office  most  with  respect 
to  the  self-l>ond  procedure  Is  the  much 
litigated  Blue  Coal  Case  In  Pennsylva- 
nia. There  a  multlmilllon  dollar  coal 
producer  was  closely  held  by  Its 
family-managers  for  many  years.  In 
the  inid-70's,  the  company  was  sold  to 
a  new  owner  who  commenced  rapid 
liquidation  of  the  company's  assets 
while  continuing  coal  mining  activities 
at  certain  operations  In  the  anthracite 
region.  Litigation  was  first  conunenced 
by  the  Commonwealth  in  1974  when 
the  new  management's  liquidation 
program  included  the  sale  of  the  com- 
pany's huge  dragline.  If  the  dragline 
were  removed  from  the  site  by  the 
purchasers  as  planned,  regarding  oper- 
ations consistent  with  the  company's 
reclamation  plan  would  have  become 
impossible.  In  order  to  prevent  such  a 
situation,  the  Commonwealth  sued  to 


compel  continued  use  of  the  dragline 
on  site  until  reclamation  requirements 
were  met. 

This  case  was  entitled  Common- 
xoealth  vs.  Blue  Coal  Company,  61 
Equity  Term  1974,  Luzerne  County 
Court  of  Common  Pleas.  Subsequent 
to  entering  a  consent  decree  In  the 
equity  proceeding.  Blue  Coal's  owners 
carried  the  liquidation  process  to  the 
point  of  bankruptcy.  Thereafter,  it 
became  clear  that  the  requirements  of 
the  consent  decree  were  not  being  Im- 
plemented, thereby  requiring  further 
Judicial  action  to  obtain  satisfactory 
reclamation  of  the  operation.  An 
action  was  filed  against  the  trustee  In 
bankruptcy  to  sutwtltute  him  In  the 
equity  proceeding.  This  matter  was  fi- 
nally resolved  by  the  bankruptcy  court 
so  as  to  subject  the  trustee  to  the 
equity  court's  Jurisdiction,  but  only  so 
long  as  mining  operations  were  contin- 
ued by  the  trustee. 

In  its  decision  In  /n   re  Blue  Coal 
Corporation,  Bankrupt  Shea,  Trustee 
vs.    Commonwealth   of  Pennsylvania, 
BK-76-1311    (E>C:    MD;    PA;   Jan.    18. 
1979.  per  Gibbons.  J.)  the  court  stated: 
If  the  trustee  elects  to  terminate 
the  strip-mining  of  the  bankrupt's 
coal  lands  his  responsibility  for  all 
practical  purposes  will  be  terminat- 
ed. The  Commonwealth  will  be  left 
with  the  proceeds  of  Its  claim,  what- 
ever they  may  be.  If  the  strip-mining 
continues  the  trustee  must  observe 
the  regulations  set  forth  in  the  Sur- 
face Mining  Act. 

There  Is  little  doubt  that  Blue  Coal 
would  have  been  a  prime  candidate  for 
approval  as  a  self-bonded  operator  in 
the  early  1970's.  However,  as  the  liti- 
gation history  of  this  company  has 
shown,  a  regulatory  authority  would 
have  found  It  very  difficult  to  protect 
the  legitmate  Interests  of  the  public  in 
achieving  successful  reclamation  when 
confronted  with  a  numagement  deci- 
sion to  liquidate.  First,  the  agency  Is 
not  Informed  of  management's  deci- 
sion until  the  company's  conduct  at 
the  mining  operation  becomes  suffi- 
ciently blatant  to  cause  an  observer  to 
infer  what  management's  intentions 
are.  Second,  once  it  becomes  reason- 
able to  siispect  management's  Inten- 
tions, financial  resources  may  no 
longer  be  available  to  complete  all  rec- 
lamation work.  Third,  forfeiture  on 
the  self-bond  could  force  bankruptcy 
which,  assuming  the  bankruptcy 
court's  decision  In  Blue  coal  t>ecomes 
the  rule,  would  Induce  the  termination 
of  the  operation  thus  leaving  the 
trustee  with  no  duty  to  reclaim,  hun- 
dreds of  miners  out  of  work,  and  the 
regulatory  authority  standing  In  line 
with  all  its  fellow  creditors.  The  likeli- 
hood of  recovering  the  resources  from 
the  bankrupt's  estate  to  complete  all 
reclamation  would  be  extremely  small. 
Such  a  result  cannot  be  the  result  In- 


tended  by   Congress   when   it  estab- 
lished the  self -bond  requirement. 

In  drafting  the  self-bond  regulations 
in  response  to  thoughtful  comments 
from  the  States,  industry  and  citizens 
groups,  the  office  intends  to  preclude 
another  Blue  Coal  situation. 

6.  There  were  several  conmients  sug- 
gesting the  Inclusion  of  the  exact  lan- 
guage of  Section  509(c)  of  the  Act, 
rather  than  specifying  detailed  crite- 
ria for  self-bonding.  This  would,  in 
effect,  leave  the  States  complete  dis- 
cretion in  the  adoption  of  the  criteria. 
This  approach  was  contrary  to  the 
general  thrust  of  state  conaments.  It 
was  felt  that  self-bonding  Invites  po- 
tential disaster  to  the  public  unless  It 
is  carefully  regvilated  so  as  to  accom- 
plish the  results  of  bonding  provisions 
intended  by  Congress.  The  office  be- 
lieves the  Congressional  goals  were 
twofold  (a)  to  assure  the  regulatory 
authority  of  funds  to  complete  recla- 
mation in  case  of  default  by  the  per- 
mittee and  (b)  to  create  financial  in- 
ducement large  enough  to  assure  com- 
plete reclamation  by  the  permittee  or 
a  trustee  in  bankruptcy.  Even  in  bank- 
ruptcy, it  will  often  be  cheaper  for  an 
operator  to  do  the  work  and  recover 
the  bond  (especially  collateral  or  se- 
cured property)  than  to  allow  a  for- 
feiture. This  is  because  the  amount  of 
the  bond  will  be  based  on  the  regula- 
tory authority's  cost  and  the  operator 
will  be  able  to  complete  the  work  for 
substantially  less  with  equipment  and 
labor  on  hand. 

The  legislative  history  in  Senate 
report  No.  95-128.  p.  78,  supports  the 
view  that  self-bond  provisions  should 
accomplish  the  generally  expressed 
goals  of  the  bonding  provisions.  This 
cannot  be  accomplished  without  Im- 
posing strict  conditions  for  the  approv- 
al of  a  self-bond.  Some  of  these  condi- 
tions were  explicitly  required  by  Con- 
gress, others  were  initially  proposed 
and  now  are  modified  in  response  to 
comments,  and  still  others  are  new  as 
a  result  of  helpful  ideas  supplied  by 
coQunenters. 

The  first  is  Section  806.11(b)(1) 
which  is  required  by  Section  509(c)  of 
the  Act,  and  which  has  been  modified 
to  assure  that  the  agent  of  a  permittee 
is  in  the  state  where  the  operation  is 
located  thereby  assuring  that  the  legal 
representative  of  the  permittee  is 
within  the  reach  of  the  process  of 
State  or  Federal  courts. 

The  second  condition.  Section 
806.11(b)(2),  establishes  a  net  worth 
test  for  the  approval  of  a  self-bond. 
This  test  was  proposed  as  two  times 
the  total  amount  of  self-bond  obliga- 
tions on  all  permits  Issued  in  the 
United  States,  but  has  been  changed 
in  response  to  comments  from  the 
surety  industry  and  citizen  representa- 
tives to  six  times  the  total  of  such  obli- 
gations. 
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7.  A  few  commenters  were  concerned 
with  the  reliance  upon  net  worth  as  an 
adequate  measure  of  financial  ability 
to  complete  reclamation.  This  Section 
appeared  as  Section  806.11(b)(3)  in  the 
proposed  draft  of  the  regulations  and 
has  been  renumbered  in  the  final  reg- 
ulations to  Section  806.119(b)(2).  Spe- 
cifically, one  commenter  stated  that 
the  concept  does  not  recognize  serious 
limltatloi;s  on  Its  use  as  a  criteria  for 
determining  the  readily  available 
assets  to  the  regulatory  authority. 
Comments  from  surety  companies 
pointed  out  that  reliance  on  the  two 
times  multiplier  as  proposed  in  the 
September  18  regulations  was  much 
lower  than  the  rule-of-thumb  general- 
ly followed  in  the  industry,  i.e.,  6-8 
times. 

Alternatives  considered  were  (1)  to 
retain  the  original  two  times  multipli- 
er; (2)  to  increase  the  multiplier;  (3)  to 
use  net  worth  in  conjunction  with  a  se- 
curity Interest  in  property  as  request- 
ed by  several  commenters;  (4)  to  evalu- 
ate other  measures  of  corporate  finan- 
cial health  in  conjunction  with  net 
worth;  or  (5)  a  combination  of  2,  3.  and 
4  above.  Alternative  (5)  was  chosen 
using  a  combination  of  Increased  mul- 
tiplier, addition  of  security  interest  re- 
quirement discussed  below,  and  estab- 
lishment of  general  criteria  for  review 
of  a  company's  financial  solvency,  as 
discussed  further  below. 

The  multiplier  in  the  "net  worth" 
test  was  increased  to  six  times  the 
total  amount  of  self-bond  obligations 
on  all  permits  issued  to  the  applicant 
to  more  clearly  reflect  that  presently 
used  by  the  surety  industry. 

8.  One  commenter  suggested  allow- 
ing net  worth  of  corporate  parents  to 
be  included  in  the  calculation.  This 
comment  was  accepted  provided  that^ 
under  Section  806.11(b>(6Ki)(D),  the 
net  worth  of  the  applicant  and  its  cor- 
porate parents  both  would  be  available 
to  the  regulatory  authority  in  case  of 
forfeiture.  The  net  worth  of  the  corpo- 
rate parent  Is  considered  only  If  it  Is  a 
Joint  guarantor  of  performance  under 
the  self -bond. 

9.  There  were  several  comments  rela- 
tive to  documentation  of  the  appli- 
cant's net  worth  by  a  certified  public 
accountant.  The  alternative  suggested 
was  amending  Section  806.11(b)(2)  to 
permit  the  certified  financial  state- 
ment from  the  last  fiscal  year-end  to 
document  the  applicant's  net  worth. 
This  was  rejected  because  it  would  re- 
strict the  regulatory  authority's  dis- 
cretion. The  retained  language  allows 
the  regulatory  authority  the  option  to 
use  the  last  year-end  statement  as  re- 
quested by  the  commenters.  or  to  re- 
quest a  ciurent  statement  where 
deemed  appropriate. 

10.  Relative  to  Section  806.11(bK3). 
the  third  condition  for  the  approval  of 
a  self -bond  is  a  requirement  that  the 
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applicant  grsjit  to  the  regulatory  au- 
thority a  mortgage  or  security  interest 
in  property  which  has  a  fair  market 
value  equal  to  or  greater  than  the 
bond  obligation.  This  requirement  was 
requested  by  a  commenter  concerned 
that  the  public  might  have  to  bear  the 
expense  of  reclamation  in  circimi- 
stances  similar  to  the  Blue  Coal  case 
previously  discussed.  Also  a  similar  re- 
quirement was  Included  in  the  Wyo- 
ming self-bonding  regulations  which 
were  submitted  to  the  Office  along 
with  a  request  that  the  State  require; 
ments  be  inconx>rated  into  the  Feder- 
al regulations.  Each  of  these  com- 
ments were  corisidered  valid  since  oth- 
erwise the  regulatory  authority  would 
be  left  responsible  if  the  permittee 
goes  bankrupt,  dissolves,  or  leaves  the 
country.  Also,  as  shown  by  Pennsylva- 
nia's recent  Blue  Coal  experience,  even 
large  closely  held  corporations  can  be 
robbed  of  assets.  The  financial  vitality 
Initially  relied  upon  by  the  regulatory 
authority  can  he  quickly  dissipated. 
The  regulatory  authority  must  forfeit 
and  force  bankruptcy  with  the  regula- 
tory authority  then  becoming  respon- 
sible for  massive  clean-up  operations 
with  little  expecUtion  that  the  full 
value  of  the  bond  will  be  recovered. 

In  the  Senate  Committee  Report  No. 
95-128  (May  10,  1977),  p.  78.  the  Com- 
mittee specifically  required  the  "de- 
posit of  cash  and  negotiable  (bonds) 
...  in  lieu  of  posting  a  bond.  These 
meet  the  objectives  of  the  bond.  l.e., 
having  a  fund  available  to  accomplish 
reclamation  Just  as  effectively  as  a 
bond."  It  is  reasonable  to  conclude 
that  Congress  intended  the  Office  to 
develop  criteria  for  self-bonds  to 
"meet  the  objective  of  the  bond,  .  .  . 
Just  as  effectively  as  a  bond."  A  degree 
of  certainty  nearly  equal  to  that  of  a 
surety  or  collateral  bond  that  the  fund 
will  be  available  when  needed  can  be 
achieved  by  requiring  a  security  inter- 
est in  real  or  personal  property  of  suf- 
ficient value  to  cover  reclamation 
costs.  With  this  requirement,  the  regu- 
latory authority  will  be  able  to  recover 
the  secured  claim  with  priority  over 
any  other  creditors  in  case  of  invol- 
vency  or  bankruptcy.  Sections 
806.11(b)  (3)  and  (4)  are,  therefore,  ad- 
ditions to  the  regvilations. 

11.  The  Office  has  interpreted  the 
legislative  history  to  require  that 
funds  needed  by  the  regvOatory  au- 
thority to  complete  reclamation  be 
available  and  as  secure  under  a  self- 
bond  as  they  would  be  under  a  surety 
or  collateral  bond.  This  only  can  be  ac- 
complished by  giving  the  regulatory 
authority  a  seciirity  Interest  in  proper- 
ty of  sufficient  value  as  required  by 
Section  806.1  l(bK4).  In  addition,  the 
Office  does  not  believe  it  is  reasonable 
to  allow  self-bonds  which  fail  to  meet 
the  criteria  for  an  alternative  system 
of     fiiuuQcial     guarantees,     (Section 
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806.11(c)).  The  second  criteria,  i.e., 
"substantial  economic  incentive  for 
the  permittee  to  comply"  can  only  be 
adequately  accomplished  by  a  combi- 
nation of  the  Security  interests  re- 
quired by  Section  806.11(b)(4)  and  per- 
sonal UabiHty  for  those  officials  or 
owners  of  a  company  who  control  its 
fiiumcial  policies  and  operating  con- 
duct as  required  by  Section 
806.11(bK6Klii). 

It  is  intended  that  the  Interest  of 
the  regulatory  authority  In  the  prop- 
erty pledged  to  secure  the  perform- 
ance of  the  permittee'  duties  be  supe- 
rior to  all  other  claims  against  that 
property.  Whenever  recording  or  filing 
requirements  are  necessary  in  order  to 
preserve  a  claim  against  subsequent 
purchasers  for  value,  this  shall  be 
done.  Where  State  law  does  not  allow 
a  claim  to  be  preserved  or  given  prior- 
ity over  a  subsequent  purchaser  for 
value  for  certain  classes  of  property, 
such  property  may  only  be  pledged  if 
delivered  into  and  retained  in  the  pos- 
session of  the  regulatory  authority. 

12.  The  fifth  condition  for  obtaining 
approval  of  a  self-trand  is  the  statutory 
test  of  Section  509(c)  of  the  Act  which 
requires  the  applicant  to  demonstrate 
a  history  of  financial  solvency  of  con- 
tinuous operation,  (Section 
806.1  l(bK5)).  Congress  offered  no 
clear  guidance  regarding  the  detail  of 
the  demonstration  required,  and  none 
was  initially  proposed  by  the  Office. 
However,  a  number  of  commenters 
asked  that  it  be  added.  Many  com- 
ments were  directed  to  proposed  Sec- 
tion 806.11(b)(2),  applicant's  history  of 
compliance  with  the  Act.  Many  com- 
menters asserted  that  no  authority 
exists  for  requiring  history  of  compli- 
ance as  a  criteria  for  self -bond.  The  al- 
ternatives considered  were  to  (1) 
retain  the  regulation  as  written  In  the 
proposed  final  draft:  (2)  delete  the  reg- 
ulation and  replace  it  with  Section 
509(c)  of  the  Act;  (3)  amend  the  sec- 
tion to  provide  that  the  applicant 
shall  not  have  to  demonstrative  a  his- 
tory of  non-complanice  and;  (4)  re- 
place the  Section  with  detailed  criteria 
for  demonstrating  fituuicial  solvency 
and  continuous  operation.  Alternative 
(4)  was  selected. 

13.  It  is  agreed  that  Section 
806.11(bK2)  of  the  proposed  regulation 
which  would  have  required  demonstra- 
tion of  compliance  with  the  Act  for  10 
years  is  Impractical  because  the  Act 
was  not  enacted  until  August,  1977. 
However,  It  should  be  noted  that  the 
proposed  regulation  did  not  require  a 
spotless  record  of  compliance,  but  only 
that  degree  of  compliance  which 
would  avoid  a  shutdown  under  the 
Act,  i.e.,  compljrlng  with  notices  of  vio- 
lations, not  exhibiting  a  wllfuU  pat- 
tern, or  not  forfeiting  a  bond.  Each  of 
these  are  related  to  the  two  criteria 
for  self-bonding  in  Section  609(c)  of 
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the  Act.  i.e.,  continuous  operation  and 
financial  solvency.  It  is  not  unreason- 
able to  require  the  operator  to  make 
the  same  kinds  of  showings  to  the  reg- 
ulatory authority  that  would  be  made 
to  persuade  a  surety  to  sell  him  a 
bond.  Sureties  commented  that  one 
evaluation  they  make  Is  the  probabil- 
ity that  the  operator  will  complete  the 
work.  Directly  related  to  establishing 
his  ability  to  complete  the  work,  is  the 
ability  to  conduct  current  operations 
so  as  to  avoid  those  kinds  of  violations 
which  would  result  in  cessation  orders, 
permit  revocation,  or  bond  forfeiture. 
Reasonable  Inferences  regarding  the 
likelihood  of  compliance  or  future  vio- 
lations may  be  drawn  from  the  opera- 
tor's past  history.  Specific  criteria  for 
evaluating  the  compliance  history  of 
the  applicant  were  dropped,  but  the 
regulatory  authority  will  receive  com- 
pliance Information  pursuant  to  Sec- 
tions 778.14  or  782.14  and  may  take  it 
Into  consideration  when  reviewing  a 
request  for  approval  of  a  self -bond. 

14.  Additional  criteria  to  be  consid- 
ered by  the  regulatory  authority  when 
determining  whether  a  history  of  fi- 
nancial solvency  and  continuous  oper- 
ation has  t>een  satisfactorily  demon- 
strated have  been  derived  primarily 
from  the  Wyoming  regulations.  These 
have  numerous  provisions  requiring 
Information  which  is  useful  to  the  reg- 
ulatory authority  in  evaluating  an  ap- 
plicant's history  of  financial  solvency 
and  continuous  operation,  and  predict- 
ing further  financial  capability  re- 
quired by  Section  806.1  l(bK5).  These 
criteria  and  related  information  In- 
clude Section  806.11(bK5)(lii),  the  his- 
tory of  the  applicant's  prior  bond  obli- 
gations in  effect  on  each  of  its  active 
coal  mining  operations  in  the  n.S. 
during  the  10  years  prior  to  the  appli- 
cation; Section  806.11(b)(5Kiv),  a  de- 
scription of  such  coal  mining  oper- 
ations Including  the  dates  within 
which  each  operation  was  conducted 
by  the  applicant,  and  an  explanation 
for  any  periods  when  any  coal  mine 
was  not  in  operation:  Section 
806.1  l(b)(5Kv),  a  financial  statement 
containing  sufficient  detail  to  permit 
the  regulatory  authority  to  identify 
any  short  or  long-term  patterns  of 
cash  flow,  asset  depletion,  excessive 
debt  obligations,  or  other  factors 
which  would  affect  the  financial  abili- 
ty of  the  company  to  guarantee  the 
performance  of  all  obligations  at  a 
given  operation;  Section 

806.1  KbKSKvl).  a  list  of  legal  proceed- 
ings tuislng  out  of  claims  by  private  or 
public  parties  based  on  the  failure  to 
perform  other  obligations,  financial  or 
otherwise,  during  the  preceding  10 
years;  and  Section  806.11(bXSKvli),  In- 
formation relating  to  any  actual  or  al- 
leged failure  to  disclose  financial 
transactions,  data  or  practices  as  re- 
quired by  law  so  as  to  assist  the  regu- 


latory authority  in  evaluating  the 
credibility  of  the  Information  supplied 
by  the  applicant. 

The  Office  recognizes  that  the  In- 
formation required  by  Section 
806.11(b)(5)  is  extensive.  However,  all 
of  it  is  information  already  known  by 
the  applicant,  and  little,  if  any,  will  be 
made  public  for  the  first  time  under 
this  regulation.  Therefore,  the  Office 
does  not  expect  it  to  impose  a  heavy 
burden  on  the  applicant,  and  it  will 
contribute  substantially  to  the  ability 
of  the  regulatory  authority  to  evalu- 
ate the  demonstration  required  under 
Section  509  of  the  act. 

15.  The  final  requirement  for  self- 
bonding  in  Section  806.11(bK6)  is  that 
an  indemnity  agreement  must  be  ex- 
ecuted by  the  applicant  and  those  in- 
dividuals with  resr>onsibility  for  the 
mining  operation,  whether  it  is  a  cor- 
poration, partnership.  Individual  or 
any  other  form  of  ownership.  This 
Section  was  renumt)ered  from  section 
806.11(bK4)  in  the  proposed  regula- 
tions to  Section  806.11(b)(6)  in  the 
final.  The  purpose  Is  to  bind  In  agree- 
ment not  only  the  applicant,  but  also 
those  individuals  who  have  authority 
to  make  decisions  relating  to  whether 
or  not  the  applicant  complies  with  the 
Act.  It  is  the  Office's  intention  to  re- 
quire these  Individuals  to  sign  in  their 
individual  capacity  so  as  to  create  a 
strong  financial  Incentive  for  all  non- 
corporate operators  who  self-bond  to 
comply  to  the  fullest  extent  with  the 
requirements  of  the  act.  Such  personal 
liability  is  consistent  with  the  tradi- 
tional liability  of  proprietors  and  part- 
ners. 

16.  Several  comments  addressed  the 
requirement  for  signatures  of  princi- 
pal corporate  officers  on  the  indemni- 
ty agreement.  It  was  suggested  that 
proposed  Section  806.11(bK4)(i)(A)  be 
amended.  Alternatives  considered 
were:  (1)  retaining  original  langiiage; 
(2)  eliminating  all  special  signing  re- 
quirements; (3)  amending  the  section 
to  read.  "If  the  applicant  is  a  publicly- 
held  corporation,  its  principal  execu- 
tive officer  or  officers  and  its  principal 
accounting  officer  .  .  .";  (4)  modifying 
the  section  to  read  "If  the  applicant  or 
its  parent  Is  a  publicly-held  corpora- 
tion which  has  not  established  a  net 
worth;"  or  (5)  amend  as  follows,  "If  a 
corporation,  then  by  two  corjwrate  of- 
ficers who  are  authorized  to  sign  the 
agreement  by  a  resolution  of  the 
board  .  .  .".  The  last  alternative  was 
chosen  t>ecause  In  large  companies,  to 
require  each  board  member  to  be  per- 
sonally liable  is  unrealistic,  and  to  re- 
quire principal  officers  to  t>e  liable 
without  Intentional  misconduct  or 
negligence  on  their  part  is  inconsistent 
with  traditional  notions  of  limited  lia- 
bility for  corix>rations  and  the  lack  of 
liability  for  faultless  owners  or  offi- 
cers. However,  the  regixlations  will  re- 


quire that  the  board  of  directors  au- 
thorize the  execution  of  the  agree- 
ment. 

17.  A  comment  requested  deletion  of 
the  requirement  of  execution  of  the 
indemnity  agreement  by  a  parent  or- 
ganization because  it  was  unnecessary 
and  unreasonable.  This  rationale  was 
rejected  because  it  is  Important  to 
make  liable  on  a  self-bond  those  who 
are  In  a  position  to  direct  or  control 
the  financial  policy  or  mining  pruc- 
tlces,  especially  when  the  permittee  is 
a  wholly-owned  subsidiary.  Of  special 
concern  are  those  situations  where  the 
permittee's  parent  organization(s) 
decide  to  liquidate  the  organization, 
leaving  a  valueless  shell.  Additionally.- 
a  frequent  practice  In  Western  States 
Is  for  two  or  three  large  corporations 
to  engage  In  a  Joint  venture,  which  Is 
Itself  either  a  corporation  or  partner- 
ship, to  operate  a  large  mine.  Often 
for  tax  reasons,  the  capital  equipment 
is  leased  to  the  venture  company  by  Its 
parents,  the  coal  resource  Is  owned  by 
one  of  the  parents  or  a  third  party, 
the  venture  company  has  few  assets  In 
its  own  name  and  is  not  intended  to 
survive  the  life  of  the  mine.  In  these 
circumstances,  it  is  Important  to  have 
a  commitment  from  the  parents  to 
Insure  sufficient  funds  in  case  of  for- 
feiture, and  to  act  as  an  Inducement 
for  the  operator  to  complete  the  work. 

18.  Concerning  the  requirement  for 
execution  of  the  indemnity  agreement 
by  the  applicant  and  its  parent 
organizations ).  section  816.11(b) 
(4KiKc)  as  proposed  (section 
806.11(bK6)(lKc)  as  revised),  a  few 
conunents  stated  that  it  was  uimeces- 
sary  for  all  parents  to  be  held  respon- 
sible for  self-bonding.  While  it  may 
seem  burdensome,  this  is  necessary  to 
Insure  sufficient  reclamation  funds  to 
the  regulatory  authority  and  to  act  as 
an  Inducement  for  the  operator  to 
complete  the  reclamation  work.  Clari- 
fication of  this  Paragraph  was  made  to 
better  identify  the  requirement. 

19.  Along  similar  lines,  another 
commenter  wanted  deletion  of  section 
806.1  l(bK4Ki)(E)  (Section 
806.11(bMc)>(lKD)  as  renumbered), 
execution  of  the  Indenuiity  agreement 
by  the  applicant's  spouse,  if  married. 
The  comment  was  rejected  laecause 
the  rule  was  designed  to  avoid  the 
transfer  of  an  operator's  assets  to  his 
or  her  spouse,  thereby  leaving  the  op- 
erator Judgment  proof. 

20.  The  requirement  for  the  execu- 
tion of  the  Indemnity  agreement  In  a 
closely  held  corporation,  by  Its  princi- 
pal Investors,  Its  principal  executive 
officer  or  officers,  its  principal  finan- 
cial officer,  its  controller  or  principal 
accounting  officer  as  required  in  pro- 
posed Section  806.11(b)(4Ki)(P)  has 
been  deleted  from  the  final  regula- 
tions. A  few  commenters  suggested  the 
deletion.  It  was  decided  that  the  sec- 
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tion  should  be  eliminated  for  the  rea- 
sons recited  above  under  Section 
806.11(bK6KiKA).  The  primary  Justifi- 
cations for  requiring  the  personal  lia- 
bility of  key  officers  in  closely-held 
corporations,  i.e.,  to  assure  a  recourse 
for  the  regulatory  authority  In  the 
event  the  corp>oratlon  Is  deprived  of  its 
assets,  and  to  create  a  financial  Incen- 
tive for  the  owners  to  complete  recla- 
mation, are  now  achieved  by  the  new 
requirement  for  a  security  or  mort- 
gage Interest  in  property  pledged  to 
guarantee  performance  of  the  bond 
obligation.  A  pledge  of  property  is  con- 
sidered a  far  more  secure  commitment 
than  the  personal  liability  of  the  offi- 
cers of  small  corporations.  The  pledge 
of  property  required  by  Section 
806.11(bK4)  eliminates  any  further 
Justification  for  the  personal  liability 
requirement. 

21.  Section  806.1  l(bK4Kill)  of  the 
proposed  regulations  provided  that 
"the  indemnity  agreement  shall  be  a 
binding  obligation,  jointly  and  several- 
ly, on  all  who  execute  it."  Several  com- 
menters requested  deletion  of  the  sec- 
tion because  they  felt  it  made  self- 
bonding  unworkable  and  defeated  the 
intent  of  section  509(c)  of  the  Act. 
These  comments  were  not  accepted  t>e- 
cause  to  do  so  would  have  removed 
personal  liability  from  all  officers  or 
parent  organizations  of  the  permittee. 
While  UabUity  for  civil  or  criminal 
penalties  under  Section  518  of  the  Act 
is  available,  any  obligation  to  person- 
ally fulfill  bond  obligations  in  the 
event  of  forfeiture  would  have  been 
lost.  The  result  would  be  to  remove 
some  of  the  financial  inducement  to 
comply  with  the  reclamation  plan.  An- 
other consideration  was  that  deleting 
this  provision  would  relieve  the  parent 
of  a  subsidiary  from  t>elng  coguarantor 
on  a  bond. 

22.  Section  806.11(c)  implements  the 
Section  509(c)  of  the  Act  requiring 
that  the  Office  approve  alternative 
bonding  systems.  Any  alternative  must 
meet,  at  a  minimmn,  the  two  main 
goals  of  a  bonding  program.  The  first 
is  to  assure  that  the  regulatory  au- 
thority will  have  available.  In  the 
event  of  forfeiture,  sufficient  money 
to  complete  applicable  reclamation, 
restoration  or  abatement  require- 
ments. Second,  a  bonding  system  must 
provide  a  substantial  economic  incen- 
tive for  the  permittee  to  comply  with 
all  reclamation  requirements.  Either  a 
surety  bond  or  a  collateral  bond  makes 
the  liability  for  which  the  operator 
may  ultimately  be  responsible  a  sig- 
nificant Incentive  for  him  to  comply 
with  the  act.  In  self-l>ondlng.  the  re- 
quirement that  the  Indemnity  agree- 
ment provide  joint  and  several  liability 
for  all  individuals  Involved  In  a  partic- 
ular operation  gives  all  of  them  a  sig- 
nificant incentive  to  comply  with  the 
Act.  An  alternative  system  of  financial 
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guarantees  must  achieve  the  same  in- 
centive, and  subject  operators  to  the 
same  threat  of  substantial  penalty  In 
the  event  of  forfeiture,  or  Its  equiva- 
lent. 

S  806.12    Temu    and    conditions    of    the 
bond. 

1.  Section  806.12  contains  the  terms 
and  conditions  for  bonds.  Particular 
attention  was  given  to  the  require- 
ments for  surety  bonds  which  were 
drafted  to  prevent  any  abuse  in  the 
system  that  may  leave  the  regulatory 
authority  without  an  effective  remedy. 
These  same  provisions  were  then  ap- 
plied to  letters  of  credit  when  that 
concept  was  accepted. 

2.  Section  806.12(e)  contains  a 
number  of  special  conditions  applica- 
ble to  surety  bonds.  The  first  major  re- 
quirement is  that  the  regulatory  au- 
thority not  accept  a  bond  written  by  a 
surety  company  unless  the  surety 
company  agrees  that  the  bond  shall 
not  be  cancellable  at  any  time  for  any 
reason,  including  nonpayment  of  pre- 
mliun  by  the  operator  or  bankruptcy 
by  the  operator.  A  few  commenters  op- 
posed this  requirement  because  it 
would  be  unreasonable  to  expect  the 
surety  to  continue  coverage  if  the  per- 
mittee is  bankrupt  or  falls  to  pay  pre- 
miums. They  claim  that  the  regula- 
tions, as  written,  are  so  objectionable 
to  surety  companies  that  they  sub- 
stantially limit  companies  willing  to 
write  such  bonds  and  may  increase  the 
cost  of  such  bonds.  Recommended  al- 
ternatives were:  (a)  to  allow  cancella- 
tion providing  there  is  written  notifi- 
cation sent  to  the  regulatory  authority 
a  certain  time  period  prior  to  the  can- 
cellation; (b)  to  allow  the  surety  to 
cancel  a  bond  on  unmlned  land  with 
prior  notice  to  the  regulatory  authori- 
ty; or  (c)  to  allow  cancellation  of  a 
bond  with  the  consent  of  the  regula- 
tory authority  upon  sufficient  substi- 
tution by  the  permittee  with  another 
performance  bond. 

In  response  to  these  comments.  Sec- 
tion 806.12(eKl)  has  been  amended  to 
allow  cancellation  only  of  bond  cover- 
age for  permitted  lands  not  yet  dis- 
turbed provided  the  surety  gives  at 
least  60  days  notice  to  both  the  opera- 
tor and  regulatory  authority  prior  to 
cancellation  and  receives  approval  for 
the  cancellation  from  the  regulatory 
authority.  The  regulatory  authority 
may  approve  cancellation  only  If  there 
Is  a  replacement  bond  filed  by  the  per- 
mittee or  the  permit  areas  have  been 
reduced  to  include  only  those  oper- 
ations for  which  remaining  perform- 
ance bond  liability  is  sufficient.  The 
surety's  co-guarantee  for  reclamation 
work  on  lands  that  have  been  dls- 
turt>ed  cannot  be  cancelled  because, 
even  If  the  operator  falls  In  business, 
the  regulatory  authority  must  be  able 
to  l<x>k  to  a  financially  stable  and 
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secure  guarantor  for  performance  of 
the  reclamation  obll^tions  under  the 
permit.  Including  collection  at  the 
time  of  bond  forfeiture,  if  necessary. 

3.  In  accepting  a  surety  company  as 
a  guarantor  of  performance  under  a 
bond,  the  regulatory  authority  has  a 
right  to  expect  that  for  any  disturbed 
land  the  guarantee  will  be  good  for  as 
long  as  the  applicable  period  of  liabili- 
ty established  for  the  particular 
mining  activity  Involved.  Therefore, 
the  regulations  are  written  to  forbid 
cancellation  of  a  bond  on  disturbed 
land.  Allowing  the  siu^ty  to  cancel  a 
bond  for  undisturbed  land  Is  an  oppor- 
tunity for  the  surety  to  withdraw  from 
any  future  liabilities  with  the  permit- 
tee if  it  is  desirable.  The  notice  which 
is  due  60  days  prior  to  cancellation  is 
necessary  to  give  the  permittee  and 
regulatory  authority  time  to  secure 
and  approve  a  new  bond  for  the  land 
or  to  reduce  the  permit  to  the  area 
that  has  sufficient  bond  coverage. 
However,  if  arrangements  satisfactory 
to  the  regiilatory  authority  cannot  be 
made,  the  burden  will  be  on  the  surety 
to  compel  the  permittee  to  suspend 
operations  to  prevent  the  surety's  obli- 
gation from  increasing  as  new  areas 
are  disturbed.  The  regulatory  authori- 
ty will  have  no  obligation  to  suspend 
operations  because  the  bond  will 
remain  in  effect  until  cancellation  Is 
approved  under  the  regulation.  This 
restriction  is  based  on  the  first  princi- 
ple of  surety  law.  i.e.,  the  surety  un- 
dertakes the  obligation  to  stand  in  the 
shoes  of  the  principal,  and  his  obliga- 
tion may  not  be  rescinded  or  terminat- 
ed without  the  consent  of  the  party  to 
whom  the  duty  Is  owed.  The  restric- 
tion of  this  provision  does  not  bar  the 
placement  of  performance  bonds  (30 
CFR  806.13). 

4.  The  second  major  restriction  on 
surety  bonds  relates  to  the  maximum 
single  obligation  (Section  806.12(eK2)). 
In  the  Commonwealth  of  Pennsylva- 
nia, the  maximum  single  obligation  is 
defined  as  ten  percent  of  the  capital 
surplus  account.  A  standard  based  on 
the  capital  surplus  account  is  an  indi- 
cation of  the  liquid  assets  of  a  surety 
company.  Most  States  have  a  maxi- 
mum single  obligation  applicable  to 
surety  companies  in  order  to  assure 
that  a  surety  company  does  not 
engage  in  the  practice  of  writing  bonds 
In  excess  of  its  ability  to  pay  if  there  is 
a  default.  This  Section  has  been  draft- 
ed to  reflect  the  fact  that  some  States 
might  have  other  requirements  In 
terms  of  a  maximum  single  obligation. 
or  might  not  have  any  requirement,  in 
which  case  the  ten  percent  amount 
would  be  applicable. 

5.  The  third  major  restriction  on 
surety  bonds  Is  a  requirement.  In  Sec- 
tion 806.12(e)(3).  that  a  surety  compa- 
ny not  write  bonds  in  excess  of  three 
times  the  maximum  single  obligation 
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for  any  particular  operator.  The  ra- 
tionale for  this  requirement  is  that  if  a 
company  were  allowed  to  write  bonds 
for  many  permit  areas  on  behalf  of  a 
single  operator  In  excess  of  this 
amount,  the  surety  company  could  be 
forced  into  bankruptcy  If  the  operator 
failed.  It  should  be  noted  that  when 
an  operator  fails  on  one  permit,  the 
operator  may  also  default  on  every 
bond  obligation  at  every  permit  site 
because  failures  are  usually  related  to 
a  failure  In  business,  bankruptcy  or 
the  death  of  a  principal.  It  seems  clear 
that  the  total  amount  of  bond  obliga- 
tion that  might  be  assessed  upon  de- 
fault against  a  particular  surety  com- 
pany, if  it  is  not  limited  to  some  rea- 
sonable amount  as  proposed,  might 
very  well  overwhelm  the  surety  and 
force  It  Into  bankruptcy.  Such  an  oc- 
currence would  not  adequately  protect 
the  regulatory  authority's  need  to  pro- 
vide a  safe  source  of  funds  should  an 
operator  fail. 

6.  Section  806.12(eK4)  as  proposed 
would  have  allowed  the  regulatory  au- 
thority to  provide  in  the  bond  that  the 
amount  of  the  bond  shall  be  confessed 
to  judgment  upon  forfeiture  if  confes- 
sion of  Judgment  is  authorized  by 
State  law.  A  few  commenters  suggest- 
ed deleting  this  provision  because 
there  are  substantial  conflicts  with 
due  process  when  dealing  with  confes- 
sion of  judgment  clauses  which  are  Il- 
legal in  many  States  and  because  the 
surety  should  be  allowed  to  assert  any 
defenses  to  liability,  to  forfeit  the 
bond,  or  meet  the  requirements  of  the 
bond  in  a  compliance  schedule.  On  the 
other  hand  a  few  conmienters  recom- 
mended msSing  this  provision  manda- 
tory, so  as  to  assure  the  regulatory 
authority's  collection  of  the  forfeited 
bond.  Although  confession  to  judg- 
ment may  t>e  illegal  in  some  States 
and  may  seem  to  be  an  unnecessary 
hardship  for  the  surety,  it  is  not  man- 
datory. It  is  intended  that  this  proce- 
dure be  left  entirely  to  the  discretion 
of  each  State  in  the  development  of  its 
State  program.  Even  where  effective,  a 
confession  of  Judgment  clause  can  be 
avoided  by  exercising  the  right  to 
appeal  and  requesting  a  stay  of  collec- 
tion, or  the  option  to  set  up  a  compli- 
ance schedule  as  specified  in  Part  808. 

7.  Section  806.12(e)(5)  provides  that 
the  surety  and  permittee  or  applicant 
be  Jointly  and  severally  liable  so  that 
the  regulatory  authority  can  seek  col- 
lection of  the  bond  from  either  or 
tx)th  of  these  parties. 

8.  A  new  SecUon  806.12(eK6)  has 
been  added  in  response  to  a  com- 
menter's  inquiry  regarding  how  the 
regulatory  authority  will  restore  ade- 
quate coverage  if  the  surety  fails  in 
business.  The  provision  clarifies  the 
duties  of  the  permittee,  surety  and 
regulatory  authority.  The  burden  is 
ultimately  on  the  permittee  to  contin- 


ue effective  performance  bond  cover- 
age. 

9.  Section  806.12(f)  sets  forth  condi- 
tions for  collateral  bonds.  The  first  re- 
quirement, in  Section  806.12(fKl)  Is 
that  the  regulatory  authority  keep 
custody  of  all  collateral  deposited  by 
the  operator.  Without  possession,  the 
pledge  of  collateral  may  be  nothing 
more  than  a  hollow  promise  at  the 
time  of  forfeiture,  since  securities  may 
be  sold  to  holders  in  due  course  under 
the  Uniform  Commercial  Code  with- 
out any  recourse  by  the  regulatory  au- 
thority to  whom  they  were  pledged. 

The  second  requirement  is  that  the 
collateral  or  securities  be  valued  at 
current  market  value  and  not  face 
value.  Bonds  may  be  discounted  or 
otherwise  have  different  values  not  at 
all  related  to  the  face  value  of  the  col- 
lateral. In  order  to  properly  assess  the 
value  of  a  bond  related  to  the  amount 
rqulred,  it  is  necessary  to  evaluate  It  at 
the  current  market  value.  If  the 
market  value  falls  while  in  the  posses- 
sion of  the  regulatory  authority,  addi- 
tional collateral  should  be  required. 

The  third  requirement  relates  to  cer- 
tificates of  deposit  and  provides  that 
such  certificates  of  deposit  must  be  as- 
signed to  the  regulatory  authority 
upon  the  t>ooks  of  the  bank  issuing 
such  certificates.  The  assignment  on 
the  books  of  the  bank  is  essential  in 
order  to  validate  the  regulatory  auth- 
ority's control  over  the  certificate,  not 
merely  for  bond  forfeiture,  but  also  to 
protect  it  against  third-party  creditors 
who  might  try  to  attach  to  such  collat- 
eral depositied  with  the  regulatory  au- 
thority. A  commenter  suggested  that 
the  regulations  provide  that  Interest 
on  these  certificates  be  transmitted  to 
the  permittee.  The  regulations  were 
not  changed  as  suggested  t)ecause 
under  normal  banking  procedures  the 
Office  assumes  that  any  accrued  inter- 
est l)elongs  to  the  owner  of  the  certifi- 
cate and  will  be  paid  directly  to  him 
unless  alternate  arrangements  are  es- 
tablished in  the  indemnity  agreement. 

The  fourth  requirement  is  that  indi- 
vidual certificates  of  deposit  shall  not 
exceed  the  amount  of  $40,000  or  maxi- 
mum Insurable  amount  as  determined 
by  the  PDIC  or/and  FSLIC.  The  maxi- 
mum of  $40,000  was  selected  t)ecause  It 
is  the  maximum  amount  insured  by 
FDIC  or  by  FSLIC.  The  last  phrase 
was  added  in  response  to  a  comment, 
which  would  provide  an  opportunity 
to  adjust  if  FDIC  and  FSLIC  change 
their  requirements. 

The  fifth  requirement  Is  that  banks 
issuing  such  certificates  of  deposit 
waive  all  rights  of  set.  off  or  liens 
against  the  certificates.  Under  banking 
law,  a  bank  does  have  a  right  of  set  off 
against  deposits  unless  It  Is  waived.  In 
most  circumstances  an  operator  will  go 
to  a  bank  from  which  it  has  borrowed 
money  to  purchase  these  certificates 


of  depost  in  order  to  do  business  with 
one  bank.  If  the  bank  fails  to  waive  Its 
right  of  set  off.  or  Its  right  to  a  lien, 
they  may  well  maintain  a  prior  right 
upon  the  the  failure  of  permittee  be- 
cause of  prior  obligations  to  the  bank. 
In  most  circumstances,  the  inability  of 
an  operator  to  pay  creditors  would 
leave  the  bank  in  first  position  to  take 
the  certificates.  The  regulatory  au- 
thority must  always  be  in  first  posi- 
tion to  take  the  certificates  upon  de- 
fault and  not  subject  to  any  other 
prior  creditor  claims. 

The  sixth  requirement  for  collateral 
is  that  certificates  of  deposit  be  auto- 
matically renewable.  Some  certificates 
may  provide  for  maturity  terms  as 
little  as  six  months  of  a  year  or  for  as 
long  as  eight  years.  If  the  regulatory 
authority  does  not  hold  automatically 
renewed  certificates,  it  would  be  neces- 
sary for  it  to  keep  passing  back  and 
forth  certificates,  getting  new  ones  at 
every  point  of  maturity  or  risk  the 
possibility  that  matured  certificates 
would  be  paid  out  to  the  owner.  The 
constant  changing  of  these  certificates 
would  l>e  an  intolerable  administrative 
burden  whereas  no  burden  results 
from  the  requirement  that  they  be 
automatically  renewed. 

10.  Section  806.12(fK7)  provides  that 
the  regulatory  authority  will  require 
the  applicant  to  deposit  sufficient 
amounts  of  certificates  to  assure  that 
the  certificates  can  be  liquidated  prior 
to  maturity  for  100  percent  of  the  re- 
quired bond  amount.  One  of  the  Im- 
plicit limitations  on  certificates  of  de- 
posit is  the  requirement  by  the  Feder- 
al Reserve  that  a  penalty  be  assessed 
against  such  certificates  of  deposit  for 
withdrawal  prior  to  maturity.  This 
penalty  is  a  90-day  amount  of  interest 
that  would  otherwise  be  earned  by  the 
certificate.  If  a  certificate  is  cashed 
prior  to  maturity,  the  bond  or  certifi- 
cate could  be  valued,  because  of  the 
penalty,  between  92  percent  and  95 
percent  of  its  face  value. 

11.  A  few  commenters  requested  the 
addition  of  a  letter  of  credit  to  the 
bond  criteria.  The  alternative  present- 
ed by  the  commenters  was  to  Insert 
the  letter  of  credit  using  the  following 
language  change:  "An  irrevocable 
letter  of  credit  in  a  form  acceptable  to 
the  regulatory  authority,  on  any  bank 
organized  or  transacting  buiness  In  the 
United  States,  If  the  applicant  so 
chooses."  Other  alternatives  consid- 
ered were  not  to  include  letters  of 
credit  or  to  Include  a  limited  letter  of 
credit.  The  chosen  alternative  was  to 
add  the  letter  of  credit  to  the  defini- 
tion of  collateral  bond  and  to  add  con- 
ditions In  a  new  Section  806.12(g),  em- 
phasizing the  irrevocable  nature  of  the 
obligation  during  the  life  of  the  mine. 
Also,  the  language  was  amended  in 
Section  806.12(f)  to  exclude  letters  of 
credit  from  that  Section.  This  concept 
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was  accepted  because  a  letter  of  credit, 
irrevocable  during  the  life  of  the  mine 
and  automatically  payable  upon  for- 
feiture by  the  regulatory  authority, 
unless  released  first  under  part  807, 
offers  the  same  fund  for  the  comple- 
tion of  reclamation  as  a  surety  bond. 
In  order  to  establish  approximately 
similar  guarantees  of  payment,  the 
same  requirement  restrictions  applica- 
ble to  surety  companies  in  Section 
806.12(e)  (3),  (4),  (6),  and  (7)  are  also 
to  apply  to  banks  offering  letters  of 
credit. 

S  806.13    Replacement  of  bonds. 

1.  Section  806.13  sets  forth  regula- 
tions in  regard  to  replacement  of  one 
type  of  performance  bond  with  other 
acceptable  forms.  Surety,  collateral  or 
self-bonds  are  Interchangeable,  provid- 
ing that  the  criteria  for  each  is  met. 

2.  The  proposed  regulations  had 
specified  in  Section  806.13(b)  that  no 
operator  may  replace  existing  surety 
or  collateral  bonds  with  a  self-bond. 
Many  comments  were  received  stating 
opposition  to  this  provision  because 
Section  509(c)  of  the  Act  allows  for 
self  bonding.  It  was  noted  that  the 
regulatory  authority  does  not  have 
the  statutory  authority  to  deny  an  ap- 
plicant the  right  to  substitute  a  self- 
bond  for  a  surety  or  collateral  bond  If 
he  or  she  qualifies  «uid  if  the  regula- 
tory program  provides  for  self-bonds. 

Alternatives  considered  were  delet- 
ing the  entire  Section,  modifying  the 
provision  to  allow  replacement  with  a 
self -bond,  or  adapting  the  provision  as 
proposed.  It  was  decided  to  modify  the 
provision  by  changing  the  language  so 
that  the  regulatory  authority  may 
allow  replacement  of  a  collateral  or 
surety  bond  with  a  self-bond,  provid- 
ing the  self-bonding  requirements  in 
Section  806.11(b)  are  met.  Section 
509(c)  of  the  Act  does  not  restrict  re- 
placement with  self -bond,  and  the  pur- 
pose of  the  performanoe  bond  is  to 
assure  compliance  with  reclamation 
obligations.  Therefore,  if  the  operator 
meets  self-bonding  requirements,  no 
justification  exists  to  deny  that 
option. 

9  806.14    Terms  and  conditions  for  liability 
insurance. 

1.  Section  806.14  provides  the  terms 
and  conditions  for  liability  insurance. 
The  authority  is  derived  from  Section 
507(f)  of  the  Act.  Section  806.14(a) 
sets  forth  the  minimum  amounts  for 
coverage.  Several  commenters  suggest- 
ed deleting  the  minimum  Insurance 
coverage  because  it  is  not  addressed 
specifically  In  the  Act.  However,  the 
Office  believes  that  minimimi  cover- 
age, based  on  prevailing  liability  Insur- 
ance practices,  should  be  Included  to 
provide  a  floor  for  the  exercise  of  reg- 
ulatory authority  discretion  in  deter- 
mining an  adequate  amount  of  cover- 
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age.  These  minimums  reflect  Industry 
practices  and  prevent  individual  states 
from  allowing  Inadequate  coverages 
which  will  fail  to  assure  the  public 
protection  intended  by  Congress. 
Thus,  discretion  to  Increase  coverages 
Is  preserved. 

2.  In  resiKjnse  to  a  comment  directed 
at  the  use  of  terms  standard  to  the  In- 
surance Industry,  the  language  in  Sec- 
tion 806.14(a)  of  the  proposed  regula- 
tions has  been  revised.  The  terms 
"bodily  injury",  "each  occurrence", 
and  "aggregate"  have  been  substituted 
where  appropriate.  Another  com- 
menter suggested  that  inclusion  for  li- 
ability Insurance  for  damage  to  water 
wells  is  beyond  the  scope  of  the  Act. 
However,  Section  508(a)(13)  of  the  Act 
states  that  the  ground-water  quality 
must  be  assured  and  Section  507(f)  of 
the  Act  states  that  the  insurance 
policy  shall  provide  for  property 
damage  in  an  amount  adequate  to 
compensate  any  persons  damaged  as  a 
result  of  surface  coal  mining  and  recla- 
mation operations.  Therefore,  Inclu- 
sion of  damage  to  water  wells  as  a  spe- 
cific example  of  the  kind  of  liability 
intended  to  be  covered  by  the  policy 
has  been  retained. 

3.  Section  806.14(b)  specifies  that 
the  policy  shall  remain  in  effect  for 
the  life  of  the  permit  or  any  renewal 
thereof.  One  commenter  suggested 
maintaining  liability  Insurance  for  a 
period  of  25  years  thereafter  in  order 
to  protect  adjacent  landowners  from 
damages  which  may  not  become  ap- 
parent for  a  number  of  years  after  rec- 
lamation is  completed.  While  the  com- 
menter had  valid  reasoning,  the  sug- 
gestion was  not  accepted  because  a  25- 
year  extension  is  beyond  the  scope  of 
the  Act  and  would  create  problems  In 
determining  risk.  Additionally,  protec- 
tion of  adjacent  landowners  would  be 
limited  because  the  burden  of  proof 
will  usually  be  on  the  victim. 

4.  Section  806.14(c)  requires  notifica- 
tion to  the  regulatory  authority  when- 
ever substantial  changes  are  made  In  a 
policy.  A  conunenter  declared  this  to 
be  beyond  the  scope  of  the  Act,  and 
suggested  it  would  result  In  regulation 
of  the  InsurBuice  Industry  and  conclud- 
ed that  the  provision  should  be  omit- 
ted. The  provision  has  been  retained 
because  It  establishes  an  administra- 
tive procedure  allowing  the  regulatory 
authority  to  be  sure  that  the  permit- 
tee will  always  maintain  minimum  cov- 
erage. The  Office  believes  that  this  Is 
not  an  effort  to  regulate  the  insurance 
industry,  but  rather  a  requirement 
that  the  permittee  keep  the  regula- 
tory authority  informed  regarding  its 
Insurance  coverage. 

5.  Section  806.14(d)  recognizes  that 
the  permittee  may  qutdlf  y  imder  State 
self-Insurance  requirements  in  lieu  of 
a  public  liability  policy.  Such  State  re- 
quirements must  be  included  in  the 
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regulatory  program  and  approved  by 
the  Secretary  In  order  for  them  to 
apply.  This  Is  necessary  If  permittees 
are  to  continue  to  have  this  option 
during  periods  of  Federal  enforcement 
of  a  State  program,  or  under  a  Federal 
program. 


PART  807— PROCEDURES  CRITERIA 
AND  SCHEDULE  FOR  THE  RELEASE 
OF  BONDS 

Part  807  adopts  procedures  criteria 
and  a  schedule  for  the  release  of  per- 
formance bond  liability  and  the  termi- 
nation of  permits  after  completion  of 
all  liability  periods  required  by  law. 
The  authority  for  this  part  is  fourKl  In 
sections  102.  201(c).  501(b).  503.  504. 
507(f).  509.  519,  and  701  of  the  act. 

Section  807.11  of  the  regulations  Is 
based  on  section  519  (a),  (b).  (d).  (e). 
(f).  (g).  and  (h)  of  the  Act.  The  basic 
structure  outlined  in  Section  519  for 
bond  release  is:  (1)  application.  Section 
519(a):  (2)  public  notice.  Section 
5L9(a):  (3)  opportunity  for  objections 
and  evaluation.  Section  519<f);  (4)  in- 
spection and  evaluation  of  the  site  by 
regulatory  authority.  Section  519(b): 
(5)  Informal  conference  if  provided  for 
in  the  regulatory  program,  Section 
519(g):  an  opportunity  for  a  public 
hearing  prior  to  release  of  the  bond. 
Section  519(g):  (6)  regulatory  authori- 
ty decision  and  notice  of  its  decision. 
Section  519  (b).  (d).  and  (e):  and  (7) 
right  to  appeal  the  regulatory  authori- 
ty decision.  Section  519(d). 

Since  neither  the  Act  nor  the  regula- 
tion as  proposed  were  organized  se- 
quentially, this  Section  and  the  proce- 
dures set  forth  therein  have  been  re- 
arranged in  the  appropriate  sequence. 

§807.11     Procedures  for  leekinK  release  of 
performance  bonda. 

1.  With  respect  to  section  807.11(a). 
a  few  commenters  requested  that  a 
surety  also  be  permitted  to  file  a  re- 
quest for  bond  release.  These  com- 
ments have  been  accepted  and  the  reg- 
ulations re«Titten  to  allow  persons  au- 
thorized by  the  permittee  to  file  an 
application  for  bond  release.  This  pro- 
vision «ill  allow  the  permittee  and  his 
or  her  surety,  or  the  bank  which  issues 
a  letter  of  credit,  to  establish  a  con- 
tractual relationship  by  which  the  per- 
mittee authorizes  the  surety  or  the 
bank  to  file  an  application  for  release 
on  his  behalf.  In  the  proceeding  which 
follows,  the  party  requesting  release 
will  always  be  the  permittee,  but  by 
consent  of  the  permittee  the  surety 
can  be  authorized  to  pursue  the 
action.  In  order  to  accomplish  the 
result  desired  by  the  surety  company 
commenters.  it  will  be  necessary  for 
them  to  secure  the  written  consent  of 
the  permittee  prior  to  his  or  her  dis- 
ability or  incapacity  which  they  fear 
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might  deprive  them  of  a  mechanism 
for  being  released  from  their  obliga- 
tions on  the  bond.  In  the  absence  of 
such  consent,  however,  the  Office  does 
not  think  it  is  reasonable  or  appropri- 
ate to  create  a  general  right  of  sureties 
to  file  an  application  for  release  with- 
out the  knowledge  and  consent  of  the 
permittee. 

2.  A  few  commenters  suggested  dele- 
tion of  the  requirement  In  Section 
807.1  l(a)(l>  to  file  for  bond  release 
only  at  appropriate  times  or  seasons. 
These  suggestions  cannot  be  accepted 
since  the  regulatory  authority  is  re- 
quired to  Inspect  and  evaluate  the  rec- 
lamation work  within  30  days  of  re- 
ceipt of  the  completed  application  for 
release  under  Section  519(b)  of  the 
Act.  This  Is  possible  only  If  the  request 
is  filed  at  an  appropriate  time  or 
season  to  allow  for  proper  evaluation. 
Without  such  a  requirement,  it  could 
be  impossible  for  the  reg\ilatory  au- 
thority to  exercise  its  responsibilities 
to  evaluate  the  site  and  determine  the 
adequacy  of  reclamation,  and  to  con- 
duct Its  site  inspection  within  the  30- 
day  time  period  allowed.  For  this 
reason,  the  Office  has  elected  not  to 
delete  the  requirement.  Such  a  rule  Is 
txjth  necessary  and  reasonat>le  under 
the  circumstances.  In  order  to  avoid 
any  confusion  regarding  the  proper 
season,  the  regulation  requires  the 
proper  times  to  be  stated  in  the  ap- 
proved reclamation  plan. 

The  considered  alternative  would  be 
to  require  the  regulatory  authority  to 
hold  the  release  request  until  the  ap- 
propriate time  or  season.  This  was  re- 
jected since  It  is  inconsistent  with  the 
statutory  30-day  time  period  for  the 
inspection. 

3.  Several  commenters  recommended 
deletion  or  reduction  of  the  require- 
ments in  Section  807.11(b)  for  adver- 
tising the  request  for  bond  release  in  a 
local  newspaper.  These  comments 
were  not  acc^ted  because  the  Act  re- 
quires both  advertisement  and  most  of 
the  procedures  in  the  regulations.  The 
additional  procedures  included  In  the 
regulations  are  necessary  to  retain 
consistency  with  public  participation 
provisions  In  other  parts  of  the  Act 
and  the  regulations  in  this  Chapter. 

4.  Several  comments  on  Section 
807.1  l(bK7)  suggested  clarification  re- 
garding who  is  entitled  to  submit  writ- 
ten responses  to  the  notice  of  applica- 
tion for  release  of  bond  advertised  in 
the  newspaper.  These  conunents  have 
been  accepted.  and  Sections 
807.11(bK7)  and  807.11(c)  have  been 
revised  to  make  it  clear  that  submis- 
sion is  limited  to  affected  persons. 

5.  Section  807.11(c)  provides  that 
written  responses  may  be  submitted 
by  any  affected  persons,  as  that  term 
is  defined  In  the  regulation.  The  defln- 
tlon  reflects  the  criteria  in  Section 


519(f)  for  determining  who  has  stand- 
ing to  request  a  hearing. 

6.  A  few  commenters  requested 
changing  Section  807.11(d)  to  require 
the  Inspection  for  release  of  bond 
within  30  days  of  the  notification  and 
receipt  of  a  completed  application  for 
release.  These  comments  have  been  ac- 
cepted since  they  are  consistent  with 
the  language  In  Section  519(b)  of  the 
Act.  The  30-day  time  period  for  the  In- 
spection begins  when  an  application 
for  a  bond  is  completed.  The  applica- 
tion Is  not  complete  until  the  appli- 
cant has  completed  publication  of  all 
four  notices  and  submitted  proof  of 
publication,  along  with  a  copy  of  the 
notice,  to  the  regulatory  authority. 
Receipt  of  these  d(x:uments  by  the 
regulatory  authority  then  triggers  the 
30-day  time  period.  One  exception  to 
the  30-day  requirement  is  made  to 
allow  for  weather  conditions  which 
would  preclude  the  kind  of  evaluation 
necessary  for  the  regulatory  authority 
to  make  a  reasoned  decision  rather 
than  an  arbitrary  decision  based  on 
speculation  and  surmise.  The  Office 
intends  to  avoid  a  deadline  for  action 
when,  for  example,  an  unseasonal 
snowstorm  obscures  terrain  features 
or  covers  vegetation,  and  prevents  an 
evaluation  of  restoration  of  original 
contour  or  revegetatlon. 

7.  With  regard  to  Section  807.11(d)  a 
commenter  recommended  that  the  60- 
day  time  period  established  in  Section 
519(b)  of  the  Act  for  action  by  the  reg- 
ulatory authority  on  the  application 
for  release  be  included  in  the  regula- 
tions as  a  time  limitation  where  no 
public  hearing  has  been  held.  Since 
this  time  period  Is  specifically  set  in 
the  Act.  the  comment  has  l)een  accept- 
ed and  Incorporated  into  Section 
807.11(fM2). 

8.  Several  commenters  recommended 
that  an  alternative  vehicle  for  adver- 
tisement be  Included  in  Section 
807.1  l(f  KID  for  those  SUtes  not 
having  an  official  State  publication. 
These  comments  have  been  accepted. 
Where  no  such  publication  exists,  the 
notice  can  be  made  in  a  newspaper  of 
general  circulation  in  the  locality  of 
the  mine  site.  This  change  was  made 
wherever  there  is  reference  to  any  of- 
ficial State  publication,  i.e..  Sections 
870.11(eKl),  (gXlKU)  and  (2)(i). 

9.  A  commenter  suggested  changing 
the  requirement  to  notify  the  town  or 
city  nearest  the  mine  site  by  also  al- 
lowing the  regulatory  authority  to 
notify  the  municipality  In  which  the 
coal  mine  Is  Icx^ted.  This  language  Is 
consistent  with  the  Act  so  the  com- 
ment has  been  accepted.  The  regula- 
tory authority  shall  notify  the  munici- 
pality regarding  its  intention  to  allow 
release  of  bond  liabiltiy  at  least  30 
days  prior  to  the  release. 

10.  Strong  objections  to  proposed 
Section  807.11  (d)  through  (h)  were  re- 


ceived from  a  number  of  commenters 
representing   mining   industry.   State, 
citizen  and  surety  Industry  interests. 
In  addition  to  the  general  lack  of  clar- 
ity and  confusion  caused  by  the  pro- 
posed   rules,    mining    industry    com- 
menters objected  to  the  different  pro- 
cedures applicable  to  a  hearing  de- 
pending on  whether  it  was  requested 
by  a  permittee,  in  which  cslsc  it  was  a 
"legislative-type"  hearing,  or  an  "ob- 
jector," in  which  case  it  was  adjudica- 
tory. Citizen  conunenters  objected  to 
the    prospect    that    once    they    had 
waived  their  opportunity  for  a  hear- 
ing, the  permittee  could  then  request 
a  hearing  from  which   "affected  per- 
sons" might  be  excluded.  Each  objec- 
tion was  well-taken  and  led  to  a  major 
rethinking  of  the  procedural  elements 
of  the  Section.  The  Initial  text  was 
based  on  a  effort  to  give  effect  to 
every  provision  of  Section  519  of  the 
Act,  but  created  confusion  and  unfair- 
ness by  establishing  different  proce- 
dural rights  for  different  parties.  In 
rewriting    the    Section,    the    Office 
began  with  two  fundamental  assump- 
tions drawn  from  the  Act:  (1)  every  af- 
fected person  and  the  permittee  have 
an    equal    right    to    an    adjudicatory 
hearing  if  requested  (Section   519(d) 
and  (f))  and  (2)  a  hearing  requested  by 
an   affected  person  must  be  granted 
before  the  bond  is  released  (Section 
519(f)).  Based  on  these  assumptions, 
the  Office  reconstructed  a  procedural 
scheme   which   attempts  to   treat  all 
parties  equally  and  fairly,  while  adher- 
ing as  closely  as  possible  to  the  time 
limits  for  action  imposed  by  Congress. 
The  revised  scheme  preserves  the 
opportunity  for  filing  objections  and 
requesting  a  public  hearliig.  but  sepa- 
rates them  in  the  sequence  of  events. 
The  time  for  fUing  comments  is  limit- 
ed by  the  30-day  requirement  of  the 
first  sentence  of  Section  519(f)  of  the 
Act  (30  CFR  807.11(c)).  A  request  for 
an  informal  conference  must  be  filed 
at  the  same  time,  provided  the  regula- 
tory program  contains  an  option  for 
such  a  conference  (30  CFR  807.11(c) 
and  (d)).  Within  60  days  after  receipt 
of  a  completed  application  for  release 
(the  date  when  the  proof  of  publica- 
tion of  the  four  weekly  notices  is  re- 
ceived by  the  regulatory  authority),  or 
30  days  after  the  close  of  the  conmient 
period,  the  regulatory  authority  will 
notify  the  parties  of  its  decision  to  re- 
lease the  bond  (30  CFR  807.11(fK2)). 
If  an  Informal  conference  procedure  Is 
provided   In  the  regulatory   program, 
then  certain  flexibility  In  the  schedul- 
ing is  allowed  for  holding  the  confer- 
ence since  such  a  conference  might 
not  be  requested  until  the  last  day  for 
the  regulatory  authority  to  give  notice 
to  the  conference,  conduct  the  confer- 
ence, evaluate  comments,  make  its  de- 
cision and  give  notice  to  all  interested 
parties.  Limits  on  this  time  period  will 
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be  left  to  the  development  of  each  reg- 
ulatory program  (30  CFR  807.11  (e) 
and  (f)(3)). 

After  the  decision  of  the  regulatory 
authority,  action  which  would  allow 
the  release  of  some  or  all  performance 
bond  liability  shall  be  nothing  more 
than  a  proposed  release  until  affected 
persons  have  had  an  opportunity  for  a 
public  hearing  as  required  by  Section 
519(f)  of  the  Act  and  30  CTR 
807.11(f)(5)(ll)  and  (g).  If  such  a  hear- 
ing is  requested,  it  shall  be  adjudica- 
tory, conducted  In  accordance  with  the 
procedures  In  Section  519(h),  and  com- 
menced within  the  time  and  at  the 
place  required  by  Section  519(f)  of  the 
Act  (30  CFR  807.11  (g)  and  (h)).  The 
Office  believes  that  this  scheme  Is  the 
most  reasonable  response  It  could 
devise  to  meet  the  valid  concerns  of 
the  various  commenters,  within  the 
framework  of  the  Act. 

A  few  suggestions  In  the  comments 
were  rejected.  A  request  to  require  the 
regulatory  authority  to  respond  to 
specific  requests  for  findings  of  fact 
and  conclusions  of  law  proposed  by 
parties  at  the  close  of  a  hearing  was 
not  accepted.  Such  a  procedural  rule, 
while  generally  desirable,  was  not  con- 
sidered appropriate  for  this  rulemak- 
ing. For  hearings  under  Federal  pro- 
grams or  the  Federal  lands  program, 
such  a  requirement  would  be  appropri- 
ate for  consideration  when  the  proce- 
dures of  the  Office  of  Hearings  and 
Appeals  are  proposed.  Under  State 
programs,  such  matters  are  properly 
left  to  the  discretion  of  the  hearing 
authority.  Also  rejected  was  a  request 
that  the  period  for  inspection  and 
evaluation  continue  until  30  days  fol- 
lowing the  close  of  the  public  com- 
ment period.  While  there  may  be  ad- 
vantages to  such  an  extension.  Con- 
gress has  not  allowed  such  an  ex- 
tended period.  The  period  provided  for 
in  30  CFR  807.11(d)  does  not  require 
the  inspection  to  be  completed  until  30 
days  after  the  receipt  by  the  regula- 
tory authority  of  the  permittee's  proof 
of  publication  of  the  newspaper  no- 
tices. This  should  allow  the  public  an 
opportunity  to  participate  in  the  in- 
spection if  they  act  quickly  to  contact 
the  regulatory  authority. 

9  807.12    Criteria  for  release  of  bond. 

S  807.13    Schedule  for  release  of  bond. 

1.  Sections  807.12  and  807.13  of  the 
proposed  regulations  have  been  rewrit- 
ten and  combined  due  to  numerous 
comments  concerning  criteria  and 
schedule  for  bond  release.  The  alter- 
native to  rewriting  and  combining 
these  two  Sections  was  to  attempt  to 
make  revisions  within  the  framework 
of  the  proposed  regulations  based 
upon  those  comments  which  were  ac- 
cepted. However,  the  nimaber  and  sub- 
stance of  the  comments  required  that 
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the  Office  generally  rethink  the  over- 
all content  of  the  Sections,  and  ac- 
cordingly it  was  necessary  to  rewrite 
them  in  order  to  properly  organize 
and  structure  the  regulations.  As  re- 
written, these  Sections  are  based  on 
the  concept  that  the  permit  area  may 
be  broken  down  into  subareas  and  that 
these  areas  may  be  bonded  increment- 
ally during  the  term  of  the  permit. 
Bond  release  also  may  be  made  in  in- 
crements to  allow  partial  release  of 
the   bond   liability   after  the   accom- 
plishment    of     specific     reclamation 
stages  on  the  incremental  areas.  Bond 
liability  on  any  incremental  area  is  not 
fully  released  however,  until  the  third 
reclamation  phase  is  accomplished,  at 
which  time  the  acreage  Is  deleted  from 
the  total  permit  area.  The  Important 
concept  is  that  while  the  fUlng  and  re- 
lease of  bond  liability  may  be  incre- 
mented, all  the  bond  llabUlty  applica- 
ble to  a  permit  extends  to  aU  acreage 
within  the  permit  area.  The  amount  of 
the  bond  Is  calculated  on  the  basis  of 
costs    and    not    directly    on    acres. 
Amounts  of  the  bond  are  released  as 
reclamation  phases  are  accomplished 
and  remaining  costs  are  correspond- 
ingly reduced,  but  any  bond  liability 
on  a  sub-area  remaining  at  any  time  is 
available    to    deal    with    the    entire 
permit  area.  After  the  acres  are  re- 
leased from  the  permit  area  as  pro- 
vided for  following  reclamation  phase 
ni,  there  is  no  further  liability  for 
those  acres  under  the  remaining  per- 
formance bond  liability  applicable  to 
that  permit.  Any  remaining  liability 
would  only  apply  to  areas  remaining 
within  the  permit. 

The  basis  for  extending  liability  to 
the  entire  permit  area  is  that  until  all 
mining  and  reclamation  activities  are 
completed,  the  success  of  reclamation 
in  achieving  the  required  performance 
standards  cannot  be  fully  determined 
with  respect  to  the  protection  and  res- 
toration of  the  hydrologlc  system.  As 
mining  and  reclamation  operations 
progress,  the  size  of  the  affected  area 
within  the  permit  area  Increases. 
While  these  operations  may  be  staged 
or  done  in  Increments  across  the 
permit  area,  the  Impact  on  both  sur- 
face and  ground  water  flow  systems 
with  regard  to  water  quality  and  quan- 
tity is  cumulative  and  may  not  be  fully 
developed  imtll  mining  operations 
have  reached  their  fullest  extent 
within  the  permit  area. 

2.  The  following  represent  the  major 
concerns  expressed  in  the  comments 
on  Sections  807.12  and  807.13  of  the 
proposed  rules. 

A  few  coBomenters  requested  the 
mandatory  release  of  portions  of  the 
bond  according  to  the  schedule  in  the 
regulations.  These  comments  could 
not  be  accepted  since  the  Act  specifi- 
cally sUtes  that  the  regulatory  au- 
thority may  release  portions  of  the 
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bond  after  It  has  determined  that  ttie 
required  reclamation  phase  has  been 
accomplished,  but  must  retain  such  II- 
abUlty  In  effect  as  would  be  necessary 
to  complete  any  reclamation,  restora- 
tion, or  abatement  work  needed  to 
comply  with  all  requirements.  Thla 
provides  the  regulatory  authority  with 
discretion  In  assessing  the  cost  and 
degree  of  difficulty  to  complete  any 
remaining  reclamation,  whether  pollu- 
tion Is  occurring  or  is  likely  to  occur 
and  the  cost  of  abating  such  pollution, 
as  required  in  Section  519<b)  of  the 
Act. 

Since  this  review  Is  specifically  fe- 
qulred  by  the  Act.  the  bond  release 
schedule  and  percentages  cannot  be 
made  mandatory  upon  the  regulatory 
authority.  The  requirement  that  the 
regulatory  authority  retain  sufficient 
liability  to  complete  remaining  work  Is 
mandated  by  Section  509(a)  of  the 
Act,  however. 

3.  Many  commenters  requested  spe- 
cific language  allowing  partial  release 
of  bond  below  the  IIO.OOO  minimum  as 
stated  In  the  proposed  regulations. 
These  comments  were  accepted  and  in- 
cluded In  the  rewritten  regulations  to 
conform  with  the  Incremental  bonding 
provisions  and  the  schedule  for  release 
of  bond  in  accordance  with  the  three 
major  reclamation  phases  contemplat- 
ed by  Section  519<c)  of  the  Act. 

4.  Many  commenters  requested  clari- 
fication or  deletion  of  the  25  percent 
release  schedule  set  forth  In  Section 
807.13(b)  of  the  proposed  rules.  The 
regulations  have  been  rewritten  to 
clarify  the  mechanism  for  calculating 
the  amount  of  bond  to  be  released 
from  each  reclamation  phase.  As  writ- 
ten the  regulations  In  Section 
807.12(b)  establish  three  reclamation 
phases  to  define  the  periods  when  a 
permittee  may  seek  release  of  bond  li- 
ability. These  correspond  to  the  re- 
lease of  bond  schedule  established  In 
Section  519(c)  of  the  Act.  The  regula- 
tory authority  may  release  an  addi- 
tional 25  percent  of  the  total  bond  lia- 
bility pertaining  to  the  area  for  which 
the  release  is  sought,  after  revegeta- 
tion  has  been  established  In  accord- 
ance with  the  performance  standards 
and  approved  reclamation  plan.  This 
provides  that,  at  a  minimum,  15  per- 
cent of  the  total  bond  will  be  retained 
until  all  surface  mining  and  reclama- 
tion activities  is  determined. 

As  previously  discussed,  the  effects 
of  mining  and  reclamation  are  cumula- 
tive with  regard  to  the  hydrologlc 
system,  so  that  the  remaining  bond  li- 
ability will  be  applicable  to  the  entire 
affected  airea  within  the  permit  area 
to  ensure  the  success  of  the  reclama- 
tion work  In  protection  of  the  hydrolo- 
glc system. 

5.  A  few  comments  regarding  the 
bond  release  criteria  suggested  delet- 
ing the  one-year  release  schedule  re- 
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quirement.  These  comments  were  ac- 
cepted and  the  regulations  changed  to 
allow  bond  release  applications  to  be 
submitted  In  accordance  with  a  sched- 
ule approved  as  part  of  the  reclama- 
tion plan  submitted  with  the  permit 
application,  after  completion  of  a  rec- 
lamation phase  on  an  approved  area 
for  the  incremental  release  of  bond  li- 
ability. 

6.  One  conunenter  suggested  delet- 
ing the  topsoil  replacement  from  the 
regrading  requirements  for  the  60  per- 
cent release  schedule  of  Section  519(c) 
of  the  Act.  This  comment  was  not  ac- 
cepted since  spreading  topsoil  Is  a 
gradinc  operation  which  should  be  ap- 
proved for  the  proper  depth  and  distri- 
bution of  the  topsoil  prior  to  vegetat- 
ing. The  Inspection  for  bond  release 
will  determine  whether  the  topsoil  has 
been  properly  spread. 

7.  A  commenter  suggested  adding 
"planting"  to  the  60  percent  schedule. 
This  comment  was  not  accepted  since 
planting  operations  are  distinct  and 
possibly  not  coincident  with  regrading. 
The  regraded  topsoil  should  be  ap- 
proved prior  to  the  planting  and  reveg- 
etatlon  operations. 

8.  A  few  conunenters  suggested  In- 
cluding criteria  for  evaluating  revege- 
tatlon  In  the  bonding  regulations. 
These  comments  were  not  accepted 
since  such  criteria  are  included  Ln  the 
performance  standards.  The  bonding 
regulations  need  only  refer  to  these 
standards,  not  reiterate  them. 

9.  A  few  commenters  suggested 
changing  the  release  schedule  from  60, 
25,  15  to  40,  20,  10.  10.  These  com- 
ments were  not  accepted  since  the  Act, 
In  Section  519(c),  provides  that  up  to 
60  percent  may  be  released  after  back- 
filling and  regrading.  based  on  the  dis- 
cretion of  the  regulatory  authority  on 
a  case-by-case  review. 

10.  A  few  commenters  suggested 
adding  language  in  the  criteria  refer- 
ring specifically  to  other  laws  and  reg- 
ulations. It  is  not  alwa3^  possible  to 
refer  throughout  the  regulations  to 
other  laws  and  other  regulations. 
However,  the  bonding  regulations 
refer,  where  appropriate,  to  the 
permit  requirements,  performance 
standards,  requirements,  of  the  Act. 

11.  A  few  commenters  suggested 
changing  the  requirements  for  Im- 
poundments to  "silt  dams  as  impound- 
ments." This  was  not  acceptable  since 
the  resulting  definition  would  be  too 
restrictive.  Many  Impoundments  re- 
sulting from  coal  mining  practices, 
such  as  treatment  facilities,  require 
maintenance  and  -^h>tectlon  against 
failure. 

12.  A  commenter  suggested  adding 
language  to  the  criteria  for  release  of 
bond  specifying  compliance  with  all 
requirements  of  the  Act.  The  state- 
ment of  liability  under  the  perform- 
ance bond  addresses  the 


requirements  for  compliance  with  the 
Act  and  regulations  and  need  not  be 
stated  again.  Therefore,  this  comment 
was  not  accepted. 

18.  A  commenter  requested  clarifica- 
tion regarding  when  the  five-year 
period  of  responsibility  begins.  This 
comment  has  been  accepted  and  the  li- 
ability period  clarified  in  the  regula- 
tions. 

14.  A  few  commenters  requested 
changing  the  standards  for  runoff 
quality  for  drainage  from  the  revege- 
tated  area  as  proposed  In  Section 
807.12(e>(2Kli).  These  comments  could 
not  be  accepted  since  treatment  facili- 
ties must  be  maintained  until  the 
runoff  from  the  permit  area  will  not 
degrade  the  quality  of  the  receiving 
stream  below  established  stream  qual- 
ity standards. 

15.  A  commenter  suggested  that  the 
criteria  for  release  did  not  adquately 
addiress  the  protection  of  the  hydrolo- 
glc system  required  in  the  Act  and  the 
performance  standards.  This  comment 
has  been  accepted  In  that  the  rewrit- 
ten rules  provide  the  mechanism  to 
retain  adequate  bond  liability  for  this 
concern  as  determined  by  the  regula- 
tory authority  (30  CFR  807.12(d)). 

16.  In  response  to  comments  regard- 
ing the  problems  which  might  arise 
out  of  the  failure  by  the  permittee  or 
third  parties  who  made  commitments 
under  30  CFR  816.133  or  817.133.  30 
CFR  807.12(d)  has  been  rewritten  to 
include  a  special  provision  requiring 
the  regulatory  authority  to  evaluate 
the  additional  costs  it  might  incur  in 
case  of  forfeiture  and  to  retain  such  li- 
ability as  may  be  necessary  to  cover 
those  costs.  Unlike  other  performance 
standards,  the  performance  standards 
for  revegeUtlon  (30  CFR  816.116  and 
817.116)  contain  a  special  exception 
for  alternate  post  mining  land-use 
plans  approved  by  the  regulatory  au- 
thority. The  exception  allows  permit- 
tees to  meet  a  less  stringent  revegeta- 
tlon  test  for  reclaimed  areas  that  will 
be  covered  from  the  elements  within 
two  years  following  completion  of  top- 
soiling.  However,  if  the  approved  alter- 
nate land  use  is  not  implemented 
within  the  two  years,  it  becomes  neces- 
sary to  comply  jvith  the  full  scale 
standards  generally  applicable  to  reve- 
getation.  Should  the  permittee  or 
third  parties  default  in  their  commit- 
ments under  the  alternate  approved 
plan,  and  fall  to  obtain  a  permit  revi- 
sion under  the  Act,  the  regulatory  au- 
thority would  have  to  forfeit  the  bond 
and  complete  reclamation.  Reclama- 
tion would  require  achieving  full  com- 
pliance with  the  revegetatlon  stand- 
ard, thereby  resulting  In  greater  costs 
than  those  anticipated  by  the  permit- 
tee for  the  preparation  of  a  develop- 
ment site. 


PART  SOS— PERFORMANCE  BOND 
FORFEITURE  CRITERIA  AND  PROCE- 
DURES 

Part  808  adopts  criteria  and  proce- 
dures for  forfeiting  performance 
bonds  and  determining  the  forfeiture 
amount  as  required  by  Sections  102, 
201.  501,  503,  504,  509(a),  and  519  of 
the  Act.  One  commenter  suggested 
that  only  those  persons  with  valid 
legal  interests  should  be  able  to  peti- 
tion for  bond  forfeiture.  The  proce- 
dures allowing  petitions  for  bond  for- 
feiture have  been  deleted.  The  regula- 
tion requires  the  regtilatory  authority 
to  forfeit  under  certain  circumstances, 
and  allows  discretion  In  Initiating  for- 
feiture In  other  circumstances.  The 
regulatory  authority  may  consider 
comments  and  petitions  from  persons 
with  any  Interest  In  Its  decision- 
making process.  If  the  regulatory  au- 
thority refuses  to  forfeit  a  bond  under 
circumstances  where  forfeiture  Is  man- 
datory, any  person  with  standing 
under  Section  520  of  the  Act  may  sue 
to  compel  the  regulatory  authority  to 
comply  with  the  regulations  and  the 
Act.  Therefore,  since  the  Act  does  not 
require  citizen  participation  in  the  for- 
feiture decision,  the  petition  process  In 
the  proposed  rules  has  been  deleted. 

(808.11    General. 

1.  Section  808.11  contains  the  gener- 
al provisions  for  bond  forfeitures.  Sec- 
tion 808.11(a)  requires  the  regulatory 
authority  to  forfeit  all  or  part  of  a 
bond  according  to  the  criteria  set 
forth  in  Section  808.13. 

A  commenter  suggested  requiring 
the  regulatory  authority  to  forfeit  all 
of  a  bond  in  order  to  assure  appropri- 
ate funding  for  reclamation.  The  Act, 
in  Section  509(a),  provides  that  the 
amount  of  a  bond  shall  be  sufficient  to 
assure  completion  of  the  required  rec- 
lamation work.  This,  in  some  cases, 
would  not  require  forfeiture  of  the 
entire  bond,  especially  where  all  of  the 
area  had  not  been  affected  or  where 
some  reclamation  had  been  accom- 
plished. 

2.  There  were  several  comments  di- 
rected at  Sections  808.11(a)  (1)  and  (2) 
of  the  proposed  regulations,  which 
had  listed  conditions  under  which  for- 
feiture proceedings  shall  conunence. 
The  commenters  objected  to  these 
provisions  because  of  the  redundancy 
with  Section  808.13(a).  The  suggested 
revision  was  accepted  and  the  dele- 
tions made  in  the  final  regulations. 
Therefore,  the  regulations  were  writ- 
ten to  allow  the  regulatory  authority 
to  either  forfeit  the  entire  bond,  or  set 
the  amount  of  bond  forfeiture  accord- 
ing to  the  cost  of  the  reclamation 
work. 

3.  Several  commenters  suggested 
that  the  regulatory  authority  should 
have  more  flexibility  in  determining 
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whether  or  not  a  bond  should  be  for- 
feited. Although  the  regulations  in 
Section  808.11(a)  mandate  bond  for- 
feiture action  by  the  regulatory  au- 
thority under  the  conditions  set  forth 
in  Sections  808.13(a)  and  808.13(b),  the 
regulatory  authority  has  the  discre- 
tion to  withhold  forfeiture  if  a  binding 
compliance  schedule  is  accepted  by 
the  permittee.  It  is  always  desirable  to 
get  the  permittee  or  surety  to  comply 
with  his  reclamation  plan  if  it  is  at  all 
possible,  because  the  cost  to  the  regu- 
latory authority  is  usually  in  excess  of 
what  it  would  cost  a  permittee  or 
surety,  as  discussed  previously  in  Sec- 
tion 805.11(b).  Moreover,  reclamation 
by  the  regulatory  authority  may  be 
delayed  for  many  years  for  a  variety 
of  reasons  relating  to  collection  upon 
the  bond  or  contrsu:ting  requirements 
to  accomplish  the  reclamation.  There- 
fore, this  section  provides  an  Incentive 
for  the  permittee  or  the  surety  to 
come  forward  and  agree  to  a  compli- 
ance schedule,  and  allows  the  regula- 
tory authority  to  engage  in  that 
option  rather  than  compelling  It  to 
forfeit.  The  regulations  were  changed 
to  Include  the  surety  in  the  agreement 
to  secure  its  liability,  as  recommended 
by  three  commenters. 

S  808.12    Procedures. 

1.  Section  808.12  specifies  procedures 
which  the  regulatory  authority  shall 
follow  prior  to  bond  forfeiture,  in  the 
event  forfeiture  of  the  bond  is  re- 
quired by  Sections  808.11  and  808.13.  A 
commenter  recommended  that  Section 
808.13  be  made  applicable  to  Sections 
808.11  and  808.12  because  it  states  the 
specific  criteria  for  forfeiture.  This 
suggestion  was  accepted  and  incorpo- 
rated into  the  regulations. 

2.  The  procedures  for  bond  forfeit- 
ure in  the  proposed  rules  provided 
that  the  regulatory  authority  send 
written  notification  to  the  permittee 
and.  If  it  is  a  surety  bond,  to  the 
surety,  of  the  determination  to  forfeit 
and  the  reasons  for  such  forfeiture.  A 
few  commenters  suggested  sending 
written  notification  to  the  permittee 
and  surety,  if  applicable,  and  eliminat- 
ing the  question  of  receipt  of  notifica- 
tion. This  suggestion  was  accepted  and 
incorporated  into  the  regulations.  Sev- 
eral commenters  suggested  that  the 
regulatory  authority  send  written  no- 
tification of  the  Intent,  instead  of  the 
determination  to  forfeit  a  bond,  giving 
the  permittee  the  opportunity  to  come 
forward  with  a  compliance  schedule. 
This  step  Is  urmecessary,  for  it  would 
only  cause  delay  and  would  not  pro- 
vide the  permittee  with  any  more 
rights  than  as  presently  written.  The 
notice  of  forfeiture  does  not  foreclose 
an  opportunity  for  the  permittee  and 
regulatory  authority  to  sign  a  compli- 
ance agreement,  but  It  clearly  puts  the 
permittee  on  notice  that  agency  action 
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has  been  taken.  A  few  commenters 
suggested  giving  the  permittee  15  days 
after  receipt  of  notification  to  set  up  a 
compliance  schedule  to  correct  a  viola- 
tion. There  is  no  clear  advantage  to 
defining  a  time  period,  and,  in  fact, 
this  could  hinder  the  regulatory  au- 
thority and  permittee  in  setting  up  a 
compliance  schedule. 

3.  Section  808.12(a)(2)  requires  the 
regulatory  authority  to  advise  the  per- 
mittee and  the  surety,  where  applica- 
ble, of  such  rights  of  appeal  that 
might  be  available.  The  surety  was  in- 
cluded, as  recommended  by  several 
commenters.  After  notice  is  given  In 
accordance  with  Sections  808.12(a)  (1) 
and  (2),  Sections  808.12  (aK3)  and  (b) 
allow  the  regulatory  authority  to  pro- 
ceed with  collection  on  the  bond  as 
provided  by  law.  A  forfeiture  by  the 
regulatory  authority  is  a  final  agency 
decision  upon  which  an  action  for  col- 
lection may  be  based,  unless  a  stay  of 
collection  is  obtained  from  an  adminis- 
trative or  Judicial  reviewing  authority 
as  provided  by  applicable  State  or  Fed- 
eral law  for  such  administrative  ac- 
tions. 

4.  Section  808.12(aK4)  requires  the 
regulatory  authority  to  defend  any 
appeal  that  Is  filed.  Several  com- 
menters recommended  that  this  sec- 
tion be  deleted  because  they  allege  It 
would  require  the  regulatory  authori- 
ty to  defend  all  actions,  significant  or 
not,  and  waste  the  regulatory  authori- 
ty's time.  The  Office  believes  it  Is  nec- 
essary for  the  regulatory  authority  to 
pursue  all  appeals  In  order  to  assure 
that  appeals  are  not  neglected  and 
rights  of  appeal  not  abused. 

6.  Section  808.12(c)  received  opposi- 
tion from  one  commenter  who  suggest- 
ed that  the  forfeited  bond  should  be 
applied  only  to  the  bonded  area.  In  re- 
sponse, a  sentence  was  added  to  Sec- 
tion 808.12(c). 

S  808.13    Criteria  for  forfeiture. 

1.  Section  808.13(a)  Identifies  four 
areas  where  forfeiture  would  be  man- 
datory. Several  commenters  suggested 
giving  the  regulatory  authority  more 
flexibility  to  determine  forfeiture  by 
changing  "shall"  to  "may".  The  Office 
believes  the  regulations  will  give  the 
regulatory  authority  sufficient  flexi- 
bility as  provided  In  Sections  808.13(b) 
and  808.11(b)  and.  therefore,  the  use 
of  the  word  "shall"  Is  the  preferred 
language. 

2.  The  first  set  of  requirements  for 
which  forfeiture  Is  required  are  stand- 
ard to  the  bonding  industry.  In  those 
four  circumstances  the  bond  shall  be 
forfeited  because  the  permittee  has  in- 
dicated an  Inability  to  comply  with  the 
Act  in  a  major  respect,  unless  it  Is  pos- 
sible to  reach  some  compliance  agree- 
ment and  schedule  with  the  operator. 
Some  commenters  suggested  changing 
Section  808.13(aX2)  so  that  bond  for- 
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felture  would  be  mandatory  only  when 
the  permittee  has  substantially  failed 
to  conduct  surface  mining  and  recla- 
mation In  accordance  with  the  regula- 
tions. Because  the  permittee  Is  given 
the  chance  to  set  up  a  compliance 
schedule  to  correct  violations,  this  ad- 
dition Is  not  necessary.  One  com- 
menter  claimed  that  revocation  of  the 
permit  should  not  dictate  bond  forfeit- 
ure. In  response.  Section  818.13(aK3) 
has  been  amended  to  Include  the  stip- 
ulation that  the  regulatory  authority 
shall  forfeit  the  bond  if  the  permit  has 
been  revoked,  unless  the  permittee  or 
surety,  where  applicable,  assumes  lia- 
bility for  completion  of  reclamation 
work  under  a  compliance  agreement. 
This  alternative  Is  desirable  because 
the  permittee  or  surety  can  do  the  rec- 
lamation work,  at  much  less  cost  and 
generally  in  less  time  than  the  regula- 
tory authority,  as  previously  discussed. 

Section  808.13(aK4)  was  added  in  re- 
sponse to  comments  which  suggested 
that  bond  forfeiture  should  be  re- 
quired if  the  permittee  fails  to  comply 
strictly  with  the  compliance  schedule. 
This  provision  will  deter  the  regula- 
tory authority  from  agreeing  to 
successive  compliance  schedules,  while 
the  operator  continually  violates  the 
conditions  of  each  schedule. 

3.  Section  §08. 13(b)  provides  for  dis- 
cretionary forfeiture  of  a  bond.  These 
provisions  reflect  problems  that  have 
occurred  with  bond  forfeiture  among 
the  States.  They  require  both  a  busi- 
ness failure  and  the  inability  of  the 
permittee  to  comply  with  the  Act. 
Some  commenters  suggested  a  reword- 
ing of  Section  808.13(b)(1).  because 
bonds  may  be  sound  even  though  the 
permittee  has  failed  in  business.  The 
commenters  also  pointed  out  that 
having  a  petition  of  bankruptcy  filed 
against  the  permittee  does  not  mean 
that  the  permittee  is  bankrupt.  In  re- 
sponse. Section  808.13(bKl)  has  t)een 
rewritten  to  eliminate  bond  forfeiture 
if  the  permittee  has  a  petition  for 
bankruptcy  filed  against  him,  even 
though  a  bankruptcy  proceeding  may 
not  necessarily  mean  the  permittee's 
bond  is  insecure.  This  Section  allows 
the  regulatory  authority  to  use  bank- 
ruptcy or  other  failure  as  a  basis  for 
agency  action  If  deemed  necessary  In 
order  to  protect  the  regiUatory  auth- 
ority's Interests.  A  few  commenters 
suggested  deleting  Section 

808.13(aK2),  because  of  the  atxjve  dis- 
cussion. Again,  the  regulatory  authori- 
ty may  use  this  as  an  indication  that 
the  obligations  on  the  bond  are  poten- 
tially Insecure,  but  the  provision  does 
not  make  forfeiture  mandatory.  A  pro- 
vision was  added  to  Section 
808.13(a)(3)  to  allow  a  permissive  bond 
forfeiture  only  after  the  permittee  has 
t)een  given  an  opportunity  to  demon- 
strate or  prove  that  the  operation  will 
be  conducted  In  compliance  with  the 
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Act.  This  provision  places  the  burden 
on  the  permittee  to  prove  that  he  can 
comply  even  though  either  of  the  con- 
ditions In  Section  808.13  (b)(1)  or 
(b)<2)  have  occurred.  The  possibility  of 
a  bond  forfeiture  gives  the  regulatory 
authority  a  certain  amount  of  leverage 
to  compel  a  successor  In  Interest,  such 
as  a  receiver  in  bankruptcy,  to  comply 
with  the  legal  requirements  Imposed 
upon  the  permittee  for  the  operation. 

S  808.14    Determination        of       forfeiture 
amount 

1.  Section  808.14  contains  two  bases 
for  determining  the  forfeiture 
amount.  A  few  commenters  suggested 
changing  "shall"  to  "may"  in  order  to 
give  the  regulatory  authority  more 
flexibility  in  determining  the  amount 
of  forfeiture.  Because  the  regulatory 
authority  may  choose  to  forfeit  either 
the  entire  bond  or  a  portion  sufficient 
to  cover  the  cost  of  reclamation,  the 
Office  believes  the  word  "shall"  is  not 
restrictive  and.  therefore,  has  not 
changed  the  regulation.  A  few  com- 
menters suggested  Section  808.14  be 
deleted,  because  it  Is  too  difficult  to 
determine  the  exact  amount  of  a  bond 
necessary  for  reclamation,  and.  by  re- 
quiring the  entire  amount  of  the  bond 
to  be  forfeited,  the  regulatory  authori- 
ty would  be  assured  of  having  suffi- 
cient funding  for  required  reclama- 
tion. These  comments  were  not  accept- 
ed because  the  necessary  reclamation 
work  Involved  may  require  only  a  por- 
tion of  the  bond  amount  and  the 
amount  is  left  to  the  discretion  of  the 
regulatory  authority. 

2.  Section  808.14(b)  provides  a  mech- 
anism that  may  be  of  greater  practical 
benefit  to  the  regulatory  authority 
when  it  must  act  expeditiously.  This 
Section  allows  the  regulatory  author- 
ity to  forfeit  the  entire  amount  of  the 
bond  to  which  liability  is  attached  to 
complete  the  required  reclamation 
work.  The  proposed  regulations  re- 
quired the  regulatory  authority  to 
return  the  unused  portion  of  the  bond 
to  the  permittee  or  surety.  This  provi- 
sion received  opposition  from  several 
commenters  because  they  felt  it 
denied  States  the  right  to  keep  the  re- 
mainder of  the  bond,  which  could 'be 
used  as  a  reclamation  fund  or  as  a 
method  to  penalize  the  permittee  for 
not  meeting  the  conditions  of  the 
bond.  Another  commenter  suggested 
that  remaining  funds  sifter  reclama- 
tion be  retained  until  the  standards 
for  measuring  revegetatlon  have  been 
met,  thus  Insuring  proper  reclamation. 
A  few  commenters  suggested  eliminat- 
ing Section  808.14(b)  because  forfeit- 
ing the  entire  bond  would  be  an  unfair 
penalty  for  the  permittee  and  surety. 
In  response,  the  requirement  that  the 
regulatory  authority  return  the  re- 
mainder of  the  unused  bond  was  de- 
leted. Therefore,  as  adopted  Section 


808.14  allows  the  regulatory  authority 
to  either  forfeit  all  or  part  of  the  bond 
and  return  the  unused  portion  of  the 
bond  If  they  so  desire. 


PART  809— BONDINO  AND  INSUR- 
ANCE REQUIREMENTS  FOR  AN- 
THRAQTE  SURFACE  COAL  MINING 
AND  RECLAMATION  OPERATIONS 

This  Part  sets  forth  the  general  re- 
quirements for  bonding  and  insuring 
anthracite  surface  coal  mining  and 
reclamation  operations  for  States 
which  regulated  anthracite  coal 
mining  with  environmental  protection 
standards  in  existence  as  of  August  3, 
1977.  Section  529  of  the  Act.  from 
which  the  authority  for  this  Part  Is 
derived.  Is  believed  to  only  cover  and 
thereby,  exempt.  Pennsylvania  from 
certain  provisions  of  the  Act  and  this 
subchapter.  As  a  result,  this  Part  Is 
only  applicable  to  persons  engaging  in 
or  seeking  to  engage  in  anthracite  sur- 
face coal  mining  and  reclamation  oper- 
ations In  Pennsylvania. 

S  809.12     Requirements. 

Section  809.12  sets  forth  the  require- 
ments for  bonding  and  insuring  an- 
thracite coal  mining  operations  in 
Pennsylvania.  Basically.  Section  529(a) 
of  the  Act  requires  that  all  anthracite 
operations  be  subject  to  the  general 
bonding  provisions  in  Sections  509  and 
519  except  for  the  period  of  revegeta- 
tlon responsibility  and  the  specified 
bond  limits.  In  those  cases.  Pennsylva- 
nia State  law.  regulations  and  adminis- 
trative guidelines  wtU  apply.  Section 
809.12(a)  provides  the  statutory  ex- 
emption and  directs  the  Pennsylvania 
regulatory  authority  to  apply  Its  laws, 
regulations,  and  guidelines  to  bonding 
limits  and  liability  periods  for  anthra- 
cite operations. 

There  were  no  comments  received  in 
reference  to  the  section,  and,  there- 
fore, the  regulations  remain  un- 
changed. 

SUBCMATTER  K— PEKAiUVNENT  PtOGtAM 
KKfOAMANCS  STANDARDS 

The  general  structure  and  intent  of 
this  Subchapter,  together  with  an  ex- 
planation of  alternative  structures 
considered.  Is  contained  43  Federal 
Register  41734-41735.  That  discussion 
is  hereby  incorporated  by  reference  In 
this  preamble. 

As  originally  proposed.  Subchapter 
K  contained  three  additional  Parts— 
811.  812  and  821.  (See  43  Federal  Reg- 
ister 41873-41922.  September  18, 
1978.)  Part  811  has  been  deleted  be- 
cause It  was  redundant.  All  Its  sub- 
stantive provisions  are  contained  in 
Subchapter  C.  Part  812  was  an  index 
which  has  been  deleted  in  response  to 
comments,  which  requested  a  broader 


alphabetical  subject  index.  Such  an 
index  has  been  prepared  as  an  appen- 
dix to  these  regulations.  OSM  expects 
this  appendix  to  be  published  in  the 
Pedkbal  Rsgistkr  shortly  after  publi- 
cation of  these  rules.  No  substantive 
change  is  Intended  by  the  deletion  of 
Parts  811  and  812. 

Part  821  would  have  provided  an  ex- 
emption procedure  for  mines  in 
Alaska.  This  Part  was  deleted  because 
OSM  felt  that  the  special  problems  of 
Alaska  would  be  adequately  resolved 
under  Subchapter  C  by  application  of 
the  "SUte  window."  If  a  State  pro- 
gram is  approved,  or  by  consideration 
of  Alaska's  unique  climatological  and 
geological  problems  by  the  Secretary, 
before  a  Federal  program  is  Imple- 
mented. In  any  case,  the  statutory  au- 
thorization for  the  variances  proposed 
by  Part  821  will  have  expired  before  or 
shortly  after  a  permanent  regulatory 
program  is  adopted  for  Alaska.  Under 
Section  708(d)  of  the  Act.  variances 
could  not  be  granted  by  the  Secretary 
after  August  3.  1980.  at  the  latest. 

Many  comments  were  received  sug- 
gesting that  OSM  avoid  specific  design 
standards  and  instead  adopt  regula- 
tory goals  and  allow  operators  to 
achieve  the  goals  as  they  choose. 
These  commenters  criticized  what 
they  sometimes  called  the  "cookbook" 
approach.  In  each  of  the  performance 
standards  for  which  the  point  was  spe- 
cifically made,  the  preamble  addresses 
the  specific  Issue.  The  discussion  at 
this  point  addresses  the  issue  in  gener- 
al. 

To  a  substantial  degree,  the  regula- 
tions as  proposed,  and  to  a  larger 
degree  as  adopted,  in  fact  establish 
goals  rather  than  tight  design  stand- 
ards. Moreover,  when  design  standards 
are  adopted  they  usually  provide  sub- 
stantial flexibility  to  the  operator. 

For  example,  the  standards  in  30 
CFR  816.45-816.47  and  817.45-817.47 
for  controlling  sedimentation  go 
beyond  merely  establishing  effluent 
limitations.  They  do  so  because  efflu- 
ent limitations  are  a  less  successful 
regulatory  tool  for  constantly  moving 
coal  mining  operations  than  for  fixed 
industrial  plants.  In  requiring  certain 
operational  practices  beyond  the  efflu- 
ent limitations,  the  regulations  do  not 
adopt  a  rigid  "cookbook"  approach  but 
prescribe  a  series  of  alternatives  that 
leave  the  operator  broad  flexibility  to 
design  an  operational  sediment  control 
system  to  suit  the  particular  site  and 
the  operator's  capabilities. 

Section  816.45  expllcity  states  the 
regulatory  goals  and  lists  the  major 
designs  and  operational  techniques 
which  an  operator  can  adopt  to  reduce 
the  need  for  treatment.  Section  816.46 
requires  a  final  sedimentation  pond 
but  grants  broad  flexibility  to  the  op- 
erator to  design  the  pond  efficiently  In 
relation   to   related  sediment  control 
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practices.  For  a  more  complete  discus- 
sion of  the  flexibility  and  efficiency  of 
sediment  control  requirement,  see  the 
Preamble  for  Sections  816.45-816.47 
and  Sections  817.45-817.47. 

An  example  of  design  standards  with 
less  flexibility  than  sediment  control 
are  the  regulations  dealing  with  head- 
of -hollow  and  valley  fills.  Nevertheless 
these  regulations  contain  more  flexi- 
bility as  adopted  than  as  proposed, 
while  at  the  same  time  providing 
equivalent  public  safety  and  environ- 
mental protection.  As  proposed,  there 
were  to  be  essentially  two  different 
construction  techniques  for  excess 
spoil.  The  first  was  the  fill  constructed 
with  a  rock  underdraln  and  all  water 
diverted  off  or  around  the  fill.  The 
second  was  a  fill  constructed  with  a 
rock  chimney  core  and  water  diverted 
to  and  through  the  rock  core.  As 
adopted,  the  regulations  provide  for 
four  different  construction  types:  (1) 
for  flatter  areas,  only  stability  and 
sediment  control  goals  are  prescribed 
and  the  engineer  can  design  any  struc- 
ture that  meets  those  goals;  (2)  the 
rock  under^pln  type;  (3)  the  rock 
chimney  core  type;  and  (4)  a  dumped, 
homogeneous  fill  made  of  at  least  80 
percent  durable  rock. 

The  Office  believes  that  design  spec- 
ificity is  necessary  in  many  places,  es- 
pecially where  risk  of  injury  to  public 
safety  or  the  environment  is  the  great- 
est. For  Instance,  in  the  design  of  fills 
on  steeper  slopes,  failure  is  a  real  risk 
and  could  be  such  a  catastrophic  event 
that  conservative,  specific  design 
standards  are  necessary.  Fills  must  be 
designed  and  constructed  to  last  per- 
petually, since  maintenance  (after 
bond  release)  will  not  necessarily  be 
provided,  as  In  the  case  of  public  high- 
way fills.  Also,  the  state-of-the-art  In 
fill  design  has  been  evolving  slowly, 
with  most  engineering  innovation  dis- 
played only  in  the  last  couple  years. 
On  flatter  slopes  failure  is  neither 
such  a  risk  nor  as  serious  an  event 
should  It  occur,  therefore  increased 
flexibility  is  appropriate. 

On  the  other  hand,  specific  design 
requirements  may  Impede  the  opera- 
tor's ability  to  reduce  to  a  minimum 
the  cost  added  to  his  operation  by  the 
regulations  and  may  Impede  Innova- 
tion. The  Office  believes  that  the 
flexibility  contained  in  the  regulations 
adopted  reduces  these  adverse  effects, 
and  that  any  Impediment  to  innova- 
tion is  reduced  to  negllble  by  the  ex- 
perimental practices  regulations  at  30 
CFR  785.13. 

Thus,  the  question  of  "goals  versus 
design  standards"  Is  one  of  balancing 
the  need  for  increased  certainty  of 
protection  against  Increased  flexibility 
for  the  operator.  OSM  has  In  almost 
all  cases  supplied  substantial  flexibil- 
ity even  where  design  standards  are 
provided.  The  Office  believes  that  the 
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balance  struck  by  the  regxilations 
adopted  Is  correct  and  win  provide  a 
basis  for  the  protecti<Mi  of  public 
health  and  safety  and  the  environ- 
ment while  recognizing  the  impor- 
tance of  an  efficient  and  productive 
coal  industry. 


PART  810— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS  GEN- 
ERAL PROVISIONS 

This  Part  is  Intended  to  provide  an 
introduction  to  Subchapter  K.  It  sets 
forth  the  general  purpose  of  the  Sub- 
chapter, the  responsibilities  of  persons 
and  agencies  In  connection  with  the 
Sutx:hapter  and  its  general  applicabil- 
ity. To  the  extent  more  specific  or  con- 
tradictory provisions  are  found  in 
Parts  815-828.  those  other  provisions 
shall  control. 

Section  810.1  explains  that  Sub- 
chapter K  applies  to  all  coal  explora- 
tion and  mining  under  regulatory  pro- 
grams. The  differences  in  language 
from  the  version  proposed  September 
18,  1978  (43  Federal  Register  41873) 
are  Intended  for  clarification  only. 

Section  810.2  explains  the  purposes 
to  be  achieved  by  the  requirements  of 
Subchapter  K.  All  changes  made  in 
this  Section  since  the  version  proposed 
In  the  September  18.  1978  Federal 
Register  were  made  in  response  to 
comments  and  are  discussed  below. 

Section  810.3  states  that  the  role  of 
the  Secretary  of  the  Interior  under 
the  Act  is  to  approve  or  Implement 
performance  standards  and  design  cri- 
teria for  regulatory  programs.  This 
role  Is  explained  In  Sections  503(b) 
and  504(a)  of  the  Act.  The  Importance 
of  the  differences  between  perform- 
ance standards  and  design  criteria  is 
disciissed  in  the  preamble  discussion 
for  Section  701.11(e)  relating  to  preex- 
isting, nonconforming  structures,  and 
the  reader  is  encouraged  to  review 
that  discussion  for  a  fuller  under- 
standing of  this  Subchapter. 

Section  810.4  enumerates  the  roles 
of  the  Director,  the  State  regulatory 
authority  and  the  person  conducting 
the  regulated  activities.  The  language 
is  slightly  changed  from  the  version  of 
Section  810.4  proposed  September  18. 
1978.  The  Section  as  promulgated 
eliminates  unclear  references  to  the 
Assistant  Secretary,  Energy  and  Min- 
erals. OSM  felt  that  mentioning  that 
officer  without  setting  forth  the  rela- 
tionship of  the  Director  to  the  Secre- 
tary or  other  Interior  Department  of- 
fices was  more  misleading  than  it  was 
helpful  All  changes  in  this  Section  are 
clarifications  of  the  general  introduc- 
tory language. 

A  sectlon-by-section  analysis  of  con- 
cerns raised  by  the  public  comments 
and  the  review  of  the  proposed  regula- 
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tion  conducted  in  response  to  those 
comments  follows. 

A  commenter  suggested  that  810.1 
be  revised  so  that  Federal  lands  gov- 
erned by  Section  A  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1975 
(90  Stat.  1085)  would  be  exempt  from 
the  performance  standards  of  Parts 
816  and  817.  This  revision  was  unnec- 
essary since  the  issue  Is  dealt  with  in 
the  Federal  lands  program.  Sub- 
chapter D. 

One  commenter  felt  that  Section 
810.2(a)  was  superseding  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969.  Section  702(a)  of  the  Act  pro- 
vides that  the  Act  not  be  construed  to 
supersede  or  modify  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 
Section  515(bXl2)  of  the  Act  gives 
OSM  specific  authority  to  be  con- 
cerned with  "the  health  or  safety  of 
miners."  Section  810.2(a)  does  not  su- 
persede the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969.  but  comple- 
ments it. 

A  commenter  contended  that  Sec- 
tion 810.2(h)  was  without  statutory 
authority  and  should  be  deleted.  This 
contention  was  rejected.  Section 
810.2(h)  is  authorized  by  Section 
522(a)(3)(B)  of  the  Act.  However.  Sec- 
tion 810.2(h)  has  been  revised  to  Im- 
plement all  of  the  wording  in  Section 
522(a)(3)(B)  of  the  Act. 

Several  comments  suggested  that  a 
new  paragraph  be  added  to  Section 
810.2  which  assiires  that  a  balance  will 
be  reached  between  protection  of  the 
environment  and  agncuitural  produc- 
tivity and  the  nation's  need  for  coal. 
This  suggestion  was  accepted.  Section 
102(f)  of  the  Act  states  that  one  of  the 
purposes  of  this  Act  is  to  strike  a  bal- 
ance between  protection  of  the  envi- 
ronment and  agricultural  productivity 
and  nation's  need  for  coal  as  an  essen- 
tial source  of  energy.  The  addition  of 
paragraph  (J)  to  Section  810.2  helps 
more  completely  characterize  how  this 
Subchapter  seeks  to  accomplish  what 
Congress  intended. 

A  commenter  felt  that  Section  810.3 
should  be  revised,  since  coal  explora- 
tion operations  on  Federal  lands  are 
not  governed  by  the  Act.  Coal  explora- 
tion operations  on  Federal  lands  are 
governed  by  Section  4  of  the  Federal 
Coal  Leasing  Amendment  Act  of  1975 
(90  SUt.  1085).  The  issue  raised  by  the 
commenter  Is  already  covered  in  the 
Federal  lands  regulations.  Subchapter 
D.  A  revision  of  Section  810.3  would 
not  add  anything  to  the  regulations, 
since  this  Subchapter  does  not.  by  its 
terms,  apply  on  Federal  lands.  The 
extent  to  which  these  standards  will 
apply  on  Federal  lands  is  set  forth  In 
Subchapter  D.  Accordingly,  the  com- 
menter's  request  was  rejected. 

Concern  was  expressed  that  Sub- 
chapter K  does  not  specify  whether 
operators  must  comply  with  both  gen- 
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eral  performance  standards  (Parts  816 
and  817)  and  applicable  special  stand- 
ards (Parts  818-828).  It  was  noted  that 
the  interim  performance  standards  do 
have  such  a  specification  at  30  CVR 
716.1(aK2).  In  order  to  avoid  ambigu- 
ity in  Interpretation  of  the  permanent 
program  performance  standards  and 
to  ensure  that  all  operations  comply 
with  all  relevant  performance  stand- 
ards. Section  810.11  was  added  to 
specify  that  Parts  816  and  817  apply  to 
any  operation  unless  speciflc^ly 
exempted  in  Parts  818-828. 


PART    815    PERMANENT    PROGRAM 
PERFORMANCE  STANDARDS- 

COAL  EXPLORATION 

Part  815  contains  minimum  perform- 
ance requirements  applicable  to  per- 
sons engaged  in  coal  exploration 
which  substantially  disturtw  the  natu- 
ral land  surface.  This  Part  Is  closely 
related  to  Part  776  (Coal  exploration 
notices  and  approvals)  and  the  defini- 
tions of  "coal  exploration"  and  "sub- 
stantially disturb"  contained  in  Sec- 
tion 701.5u  The  reader  should  review 
the  preamble  discussion  of  those  pro- 
visions, as  well  as  the  language  of 
those  regulations,  for  a  complete  un- 
derstanding of  the  permanent  pro- 
gram's effect  on  coal  exploration. 

The  pun>ose  of  this  Part  is  to  ensure 
that  coal  exploration  is  conducted  In  a 
maimer  which  results  in  minimum  en- 
vironmental harm.  OSM  has  attempt- 
ed to  balance  the  need  to  allow  explo- 
ration to  proceed  so  that  the  Nation's 
energy  needs  and  the  Act's  are  bal- 
anced, against  the  risks  of  environ- 
mental damage.  Under  the  Act.  explo- 
ration will  continue  to  occiir  on  lands 
where  mining  is  prohibited  under  Sub- 
chapter F.  Since  many  lands  unsuit- 
able for  mining  are  fragile,  special  pre- 
cautions to  preserve  fragile  resources 
are  required.  The  brevity  of  this  Part 
reflects  OSM's  Intention  to  focus  its 
regulations  only  on  those  activities 
which  present  the  greatest  potential 
risk  to  the  environment  and  to  frame 
the  final  rules  in  terms  of  general  ap- 
pUcablllty. 

One  commenter  suggested  that  Part 
815  t>e  deleted  entirely  on  the  grounds 
that  Section  512(a)  of  the  Act  states 
that  exploration  is  to  be  conducted 
under  "exploration  regulations  Issued 
by  the  regulatory  authority."  The 
conunenter  argued  that  OSM  is  not 
the  regulatory  authority  at  this  stage 
of  the  implementation  of  the  Act.  and 
therefore  this  Part  is  beyond  OSM's 
authority.  OSM  disagreed  with  this 
commenter 's  argvmient.  so  Part  815 
has  not  been  deleted.  Section  502(b)  of 
the  Act  requires  the  Secretary  to  pro- 
mulgate regulations  "establishing  re- 
quirements for  .  .  .  approval  of  State 
programs. "    Section    512(a)    requires 


that  each  State's  Federal  program 
contain  exploration  requirements.  In- 
cluding "at  a  minimum  .  .  .  provisions 
for  reclamation  in  accordance  with  the 
performance  standards  of  Section 
515  ...  ."  OSM  has  promulgated  this 
Part  to  set  forth  the  minimum  re- 
quirements which  must  be  contained 
in  a  State  or  Federal  program  before  it 
will  be  approved.  The  regulations  of  a 
regulatory  authority  will  be  enforce- 
able under  the  Act.  once  they  have 
been  approved  by  the  Secretary. 

Other  commenters  contended  that 
OSM  adopted  a  "cookbook '  approach 
in  the  proposed  regulations  that  would 
result  irt  greater  harm  to  the  environ- 
ment than  would  occur  If  its  regula- 
tions did  not  have  to  be  met.  These 
conunenters  reconunended  an  "engi- 
neered option"  approach  whereby  the 
performance  standards  can  be  met  by 
the  operators  in  any  way  they  choose 
Just  as  long  as  the  standards  are  met. 
A  related  comment  requested  that  this 
Part  only  contain  what  is  required 
under  the  Act.  OSM  decided  that  Sec- 
tion 512(a)  of  the  Act  requires  the 
Federal  government  to  indicate.  In 
these  regtilations.  how  the  require- 
ments of  the  Act  are  to  be  met  by 
States  in  their  program  submission, 
and  by  persons  engaged  in  coal  explo- 
ration. While  general  standards  have 
been  promulgated  where  appropriate 
(for  example,  815.15(fK2)).  in  In- 
stances where  enforcement  would  be 
aided  or  environmental  risk  reduced, 
more  specific  requirements  have  been 
enacted  (for  example.  815.15(k)).  Also 
see  the  preamble  discussion  to  Section 
701.11  of  these  rules.  OSM  does  not 
believe  Part  815  exceeds  either  its  au- 
thority or  its  responsibilities  under  the 
statutory  scheme. 

One  commenter  requested  that  the 
requirement  of  this  Part  should  re- 
flect regional  climatological  differ- 
ences. The  final  regulations  of  this 
Part  have  not  been  changed  In  re» 
sponse  to  this  request,  since  OSM  be- 
lieves that  the  authority  contained  in 
Section  731.13  and  in  Part  736  to  con- 
sider regional  differences  will  allow 
each  State  and  Federal  program  to 
adequately  reflect  special  needs  result- 
ing from  unique  climatological  or  geo- 
logical factors. 

Another  commenter  felt  that  under 
the  regulations,  this  Part  did  not  allow 
sufficient  flexibility.  In  responding  to 
these  comments,  OSM  has  attempted 
to  frame  the  requirements  broadly,  so 
that  they  are  of  general  applicability, 
and  permit  those  engaged  in  explora- 
tion to  gear  their  activities  to  the 
needs  of  the  operation  and  still 
achieve  the  environmental  protection 
necessary  to  fulfill  the  Congressional 
Intent  of  Section  512  of  the  Act.  See, 
for  example.  Section  815.15  of  the 
final    regulations   on    "environmental 


performance  standards  for  coal  explo- 
ration." 

Several  conunents  suggested  that 
OSM  consider  applying  the  perform- 
ance standards  of  Part  815  only  to  op- 
erations in  which  over  250  tons  would 
t>e  removed.  OSM  was  offered  no  tech- 
nical basis  to  show  that  the  environ- 
mental damage  resulting  from  explo- 
ration which  removes  less  than  250 
tons,  is  any  less  than  the  damage  from 
exploration  where  more  coal  is  ex- 
tracted. In  fact.  Section  512  of  the  Act 
makes  no  distinction  between  the  per- 
formance standards  to  be  applicable  to 
over-250-tons  exploration  and  under- 
250-ton8  exploration.  The  only  differ- 
ence is  whether  one  needs  prior  writ- 
ten approval  from  the  regulatory  au- 
thority before  commencing  operations. 
The  final  committee  report  on  the  Act 
also  makes  it  clear  that  performance 
standards  are  to  apply  to  operations 
under  250  tons  (H.  Rep.  No.  95-218.  p. 
173). 

S  815.1    Scope 

Section  815.1  states  the  scope  of  the 
Part.  The  language  has  been  modified 
from  the  proposed  version  (43  Fesebal 
Resisted  41878).  In  addition  to  non- 
substantive changes  made  for  clarifica- 
tion only,  the  language  has  been  re- 
vised in  several  significant  ways.  The 
llmiUtion  of  the  Part  to  activities  out- 
side a  permit  area  has  been  deleted  be- 
cause, after  revision  of  the  rest  of  the 
Part  in  response  to  comments  as  dis- 
cussed below,  the  standards  were 
found  in  each  case  to  have  been  in- 
cluded within  the  performance  stand- 
ards for  mining  Since  all  those  stand- 
ards apply  within  the  permit  area,  and 
since  the  language  of  Part  815  pro- 
vided sound  guidance  to  how  those  re- 
quirements might  be  read  in  an  explo- 
ration context  where  the  exploration 
was  proceeding  ahead  of  the  mine  cut, 
the  limitation  on  the  scope  was  de- 
leted. 

Several  commenters  felt  that  Part 
815  should  be  applicable  only  to  explo- 
ration operations  which  substantially 
disturb  the  natural  land  surface. 
These  comments  were  accepted  and 
the  language  of  Section  815.1  was  re- 
vised accordingly  based  upon  the  ex- 
planation In  the  final  report  which  ac- 
companied H.R.  2  and  the  plain  mean- 
ing of  Section  512  of  the  Act.  This  ex- 
planation clarified  that  the  detailed 
regulations  assuring  compliance  with 
the  performance  standards  must  apply 
to  all  exploration  operations  which 
substantially  disturb  the  natural  land 
surface.  Section  815.1  was  further 
modified  to  clarify  that  the  perform- 
ance standards  in  Section  815.15  were 
the  minimum  standards  which  explo- 
ration operations  must  follow  and  that 
the  regulatory  authority  may  further 
require  that  the  operations  comply 
with    the   performance    standards   in 
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Part  816.  OSM  Incorporated  this  addi- 
tional wording  Into  Section  815.1  to 
assure  that  exploration  operations  do 
not  result  in  Irreparable  damage  to  the 
envirormient  or  Imminent  danger  to 
the  health  and  safety  of  the  public. 

9815.2    ObJecUves. 

Because  of  the  change  In  Section 
815.1.  paragraph  (a)  of  Section  815.2 
was  also  rephrased  to  consider  only  ex- 
ploration operations  which  substan- 
tially disturb  the  natural  land  surface. 

A  commenter  proposed  that  para- 
graph (b)  of  Section  815.2  be  revised  so 
that  "envlrpiunental  degradation" 
need  not  be  prevented  during  the  con- 
duct of  coal  exploration  operations. 
This  commenter  asserted  that  only 
those  environmental  degradations 
which  leave  a  permanent  harm  do 
"real  damage."  The  Office  rejected 
this  proposal  because  serious  environ- 
mental degradation  can  occur  during, 
as  well  as  following,  coal  exploration 
operations  (Grim  and  Hill.  1974.  pp. 
17,  22,  and  26).  Moreover,  since  the 
main  purpose  of  coal  exploration  Is  to 
document  the  commercial  quantities 
of  a  deposit,  activities  undertaken 
during  the  process  of  exploration  need 
to  be  considered  as  part  of  the  total 
costs  development  (Pfleider,  1968,  p. 
29).  By  controlling  environmental  deg- 
radation during  exploration,  total  rec- 
lamation costs  can  be  better  managed. 
Accordingly,  the  performance  stand- 
ards In  Section  815.15  of  the  final  reg- 
ulations were  developed  to  assure  that 
degradation  of  envlrormiental  quality 
does  not  occur  during  coal  exploration 
operations  because  of  exploration  ac- 
Uvltles. 

Other  commenters  asserted  that  the 
special  category  and  exemption  for  ex- 
ploration of  less  than  250  tons  should 
be  eliminated  because  exploration  of 
any  size  or  amount  can  cause  exten- 
sive environmental  harm,  especially  in 
the  steep  slope  areas  of  Appalachla. 
For  these  commenters,  a  ton  limita- 
tion on  the  amount  of  coal  removed 
does  not  necessarily  reflect  the  size  or 
intensity  of  a  disturbance  since  a  very 
small  area  causing  little  environmen- 
tal harm  or  a  very  large  area  causing 
extensive  harm  are  both  possible  with 
the  removal  of  less  than  250  tons. 
These  commenters  contended  that  any 
coal  exploration  operation  should  be 
required  to  first  obtain  written  ap- 
proval and  abide  by  the  same  environ- 
mental standards  for  explorations  re- 
moving more  than  250  tons  of  coal. 
Other  conunenters  contended  that 
Part  815  falls  to  reflect  the  limitation 
contained  In  Part  776  which  provides 
that  written  approval  need  be  ob- 
tained only  In  operations  in  which 
more  than  250  tons  of  coal  are  intend- 
ed to  be  removed  in  any  one  location. 
The  Office  agreed  that  the  Issue  was 

unclear  and  modified  Section  815.11  so 
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that  It  parallels  the  requirements  of 
Part  776.  The  revision  made  to  Section 
815.11  clearly  Indicates  that  it  is  not 
the  Intention  of  the  Office  to  require 
approvals  of  all  exploration  without 
regard  to  the  250  ton  removal  criterion 
required  by  Section  512(d)  of  the  Act, 
but  only  if  more  than  250  tons  of  coal 
are  to  be  removed  from  one  location 
during  exploration.  However,  Section 
815.11  of  the  final  regulations  also 
clearly  requires  that  aU  coal  explora- 
tion operations,  regardless  of  size, 
which  substantially  disturb  the  natu- 
ral land  surface  shall  comply  with  the 
environmental  performance  standards 
set  forth  In  Section  815.15. 

S  815.11     General  responsibility  of  persona 
conducting  coal  exploration. 

Comments  received  on  proposed  Sec- 
tion 815.4  are  discussed  earlier  In  this 
preamble  together  with  conmients  re- 
ceived on  Part  776.  Requirements  pro- 
posed on  September  18.  1978  as  Sec- 
tion 815.4  were  moved  to  776.  Section 
815.4  has  been  deleted.  The  reader  is 
referred  to  the  preamble  discussion  on 
Sections  776.11  and  776.12  for  further 
explanation. 

Several  commenters  contended  that 
Sections  815.11  and  815.4,  as  proposed, 
which  provided  that  a  person  intend- 
ing'to  conduct  coal  exploration  oper- 
ations file  a  notice  of  intent  to  ex- 
plore, were  beyond  the  scope  of  the 
Act.  Other  commenters  objected  to 
the  requirement  of  prior  notice  of 
Intent  for  exploration  operations  re- 
moving less  than  250  tons  on  the 
grounds  that  coring  programs  are  gen- 
erally recognized  to  have  minimal  en- 
vironmental ImpacL  For  these  com- 
menters, prior  notice  of  such  programs 
would  entangle  a  relatively  simple  op- 
eration with  no  history  of  environmen- 
tal damage  In  an  Involved  regulatory 
scheme.  The  Office  agreed  the  pro- 
posed regulation  needs  clarification.  In 
order  to  clarify  the  proposed  reguUk- 
tion  and  reflect  the  Intent  of  the  Act. 
the  addition  of  the  phrase  "which  sub- 
stantially disturlw  the  natural  land 
surface"  was  included  In  the  wording 
of  Section  815.11(a)  and  (b).  It  should 
be  noted  however,  that  OSM  believes 
that  a  core  drilling  program  can  cause 
substantial  disturbance,  which  will  re- 
quire prior  notification  to  the  regula- 
tory authority.  By  comparison,  in 
most  Instances,  aerial  exploration 
alone  will  not  cause  the  kind  of  dis- 
turbance requiring  notification. 

Several  commenters  contended  that 
Section  815.11(a)  of  the  proposed  regu- 
lations did  not  reflect  the  limitation 
contained  In  Part  776  which  provides 
that  written  iu>proval  need  be  ob- 
tained only  in  operations  In  which 
more  than  250  tons  of  coal  are  Intend- 
ed to  be  removed  "In  any  one  loca- 
tion." Rather  than  limiting  the  crite- 
rion to  a  single  location,  proposed  Sec- 


ICOCtAL  UOISTER,  VOL  44,  MO.  50-n«$0AY,  MAKCM  11,  1979 


fCOiKAl  ICOtSmt,  VOC  44,  NO.  SO— niCSOAY,  MAICH  IS,  1*79 


UMI 


15128 

tlon  815.11(a)  would  have  enlarged  the 
concept  to  "exploration  area."  OSM 
acrees  and  has  deleted  the  term  "ex- 
ploration area"  from  Section  815.11  of 
the  final  regulations.  It  was  not  neces- 
sary, as  several  commenters  suggested, 
to  amend  Section  815.11  to  include  the 
words  "in  any  one  location"  because 
under  the  final  wording  of  the  sections 
referred  to  In  Section  815.11(a).  the 
area  to  be  explored  Is  designated  in 
the  notice  of  Intention  to  explore  re- 
quired under  Section  776.11  for  oper- 
ations involving  removal  of  less  than 
250  tons  and.  in  the  case  of  operations 
removing  more  than  250  tons.  Section 
815.11(b)  specifies  "in  the  area  de- 
scribed by  the  written  approval  from 
the  regulatory  authority." 

Several  commenters  contended  that 
Section  815.11(b)  of  the  proposed  reg- 
ulations would  lead  to  undue  interfer- 
ence in  the  process  of  coal  exploration 
operations  if  "any  agent  or  employee" 
of  the  regulatory  authority  was  given 
the  authority  to  request  from  the 
person  conducting  the  coal  explora- 
tion operations  the  receipt  or  written 
approval  of  the  reg\ilatory  authority 
for  undertaJting  the  activities  granted 
under  Section  776.12.  Some  com- 
menters wanted  proposed  Section 
815.11(b)  amended  so  that  the  agent 
or  employee  of  the  regulatory  authori- 
ty would  be  required  to  present  cre- 
dentials to  the  person  conducting  coal 
exploration  before  being  allowed  to 
see  the  receipt  or  written  approval  of 
the  coal  explorer.  The  Office  agreed 
with  the  above  comments  and  has  re- 
written the  requirements  of  proposed 
Section  815.11(b)  In  Section  815.13  of 
the  final  regiilatlons  so  that  the  writ- 
ten approval  to  undertake  activities 
granted  under  Section  776.12  will  be 
"available  for  review  by  the  author- 
ized representative  of  the  regulatory 
authority  or  the  Office  upon  request." 
Authorized  representatives  of  the  reg- 
ulatory authority  do  carry  identifica- 
tion which  the  coal  explorer  can 
demand  to  see.  It  is  not,  therefore, 
necessary  to  amend  the  regulation  to 
require  presentation  of  such  creden- 
tials. 

Section  815.11(a)  of  the  proposed 
regulations  would  have  required  an  ex- 
plorer to  carry  a  receipt  showing  that 
the  required  notice  of  intention  to  ex- 
plore had  been  filed.  Some  com- 
menters contended  that  Section 
815.11(a)  of  the  proposed  regulations 
was  ambiguous  as  to  what  type  of  re- 
ceipt from  the  regulatory  authority 
would  be  required.  Some  commenters 
contended  that  the  requirement  of  a 
receipt  would  add  an  uxuiecessary 
burden.  These  commenters  argued 
there  are  various  other  means  of  es- 
tablishing, by  written  docxunentation, 
that  an  operator  has  in  fact  complied 
with  the  notice  requirement  of  the 
Act.  Furthermore,  these  commenters 
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contend  that  the  proposed  rule  would 
have  created  a  process  which  is  tanta- 
mount to  a  permitting  procedure  be- 
cause unless  and  until  an  operator  re- 
ceives a  receipt,  he  or  she  presumably 
would  not  be  authorized  to  commence 
exploration.  Other  commenters  con- 
tended that  unless  the  receipt  re- 
quired by  proposed  Section 
815.11(aKl)  is  an  automatic  response 
to  the  filing  of  a  notice,  the  regulatory 
withholding  of  a  receipt  as  a  means  to 
require  prior  written  approval  of  ex- 
ploration involving  less  than  250  tons 
of  coal  contrary  to  Section  512(d)  of 
the  Act.  These  comments  convinced 
the  Office  that  proposed  Section 
815.11(a)(1)  was  not  clear.  According- 
ly, the  proposed  Section  815.1  KaKl) 
requirement  that  the  person  conduct- 
ing coal  exploration  possess  a  receipt 
has  been  delet«d.  Section  815.11(a)  of 
the  final  regulations  requires  only 
that  the  person  conducting  coal  explo- 
ration in  which  250  tons  or  less  of  coal 
are  removed  shall  file  the  notice  of 
Intent  required  under  Section  776.12 
and  shall  comply  with  Section  815.15. 

f  815.15     EnvironmentaJ  performance 

■tandarda  for  coal  exploration. 

The  philosophy  of  Section  815.15  is 
that  any  person  who  engages  in  coal 
exploration  activities,  which  substan- 
tially disturb  the  natural  land  surface 
must  conduct  such  activities  with  the 
least  resultant  damage  to  the  environ- 
ment. To  accomplish  this  purpose. 
Section  815.15  explains  minimum  per- 
formance standards  and  design  re- 
quirements which  shall  be  required  of 
persons  who  engage  in  coal  explora- 
tion activities.  Since  these  are  mini- 
mum and  flexible  standards,  coal  ex- 
ploration activities  may.  at  the  discre- 
tion of  the  regulatory  authority,  be 
further  required  to  comply  with  the 
applicable  performance  standards  and 
design  requirements  of  30  CPR  816- 
828  from  which  these  mlnlmums  are 
generally  derived. 

Many  comments  were  received  on 
the  proposed  version  of  these  regxila- 
tions.  In  the  process  of  considering 
these  comments  the  Office  has  de- 
leted, added,  and  rewritten  substantial 
parts  of  the  proposed  regulations  on 
performance  standards  for  coal  explo- 
ration. It  became  necessary,  for  the 
sake  of  clarity,  to  reorganize  and  re- 
number the  regulations  proposed  on 
September  18.  1978.  The  Uble  below 
Indicates  how  the  proposed  regula- 
tions were  reorganized  into  the  final 
regulations. 
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Several  commenters  contended  that 
Section  815.12  of  the  proposed  regula- 
tions should  be  revised  to  apply  only 
to  coal  exploration  operations  which 
remove  more  than  250  tons  of  coal.  As 
discussed  above  in  connection  with 
Section  815.1,  the  language  of  Section 
512  of  the  Act  and  the  legislative  his- 
tory are  clear  in  that  the  performance 
standards  must  apply  to  all  explora- 
tion which  substantially  disturbs  the 
natural  land  surface,  no  matter  how 
many  tons  of  coal  are  removed  during 
or  after  exploration  operations.  Sec- 
tion 815.12  of  the  proposed  regulations 
became  Section  815.15  of  the  final  reg- 
ulations. 

Proposed  Section  815.12(a)  has  been 
deleted.  Several  commenters  asserted 
that  the  requirement  of  proposed  Sec- 
tion 815.12(a)  of  recording  the  coal  re- 
moved in  an  exploration  program  that 
will  not  exceed  250  tons,  seems  need- 
less since  the  projected  total  coal  ton- 
nage to  be  removed  would  be  required 
as  a  part  of  the  notice  of  intent  to  ex- 
plore as  defined  in  Section  776.11(a). 
These  commenters  asserted  that  so 
long  as  the  coal  tonnage  Is  significant- 
ly below  250  tons  and  the  proposed 
program  is  adhered  to,  the  records  re- 
quired under  proposed  Section 
815.12(a)  of  the  proposed  regulations 
would  only  burden  the  person  con- 
ducting exploration  with  additional 
record  keeping  that  would  serve  no 
useful  purpose.  Other  commenters 
further  remarked  that  in  the  case  of 
more  than  250  tons  of  coal  being  re- 
moved, the  amount  to  be  mined  would 
be  stated  in  the  application  for  ap- 
proval. Other  commenters  wanted  to 
amend  proposed  Section  815.12(a)  of 
the  proposed  regulation  to  require  re- 
cording of  coal  removed  "from  a  spe- 
cific location"  during  coal  exploration, 
since  cxmiulatlve  amount  as  stated  in 
the  proposed  regulation  is  ambiguous 
and  restricts  large  exploration  activi- 
ties even  when  there  Is  no  damage  to 
the  environment.  Adding  "specific  lo- 
cation" to  the  regulation  would  stop 
mining  under  the  guise  of  exploration- 
Other  commenters  contended  that  the 
requirement  of  proposed  Section 
815.12(a)  that  the  operator  record  the 
"ciunulatlve  amount  of  coal  removed 
during  exploration"  is  inconsistent 
with  Part  776  of  the  regulations  and 
Section  512(d)  of  the  Act,  which  pro- 
vide that  written  approval  needs  to  be 
obtained  only  In  operations  In  which 


more  than  250  tons  of  coal  are  intend- 
ed to  be  removed  in  any  one  location. 
These  commenters  argued  that  the  cu- 
mulation requirement  of  proi>osed 
Section  815. 12(a)  and  the  use  of  an  ex- 
ploration area  in  Section  815.11(a)  of 
the  proposed  regulations  would  cir- 
cumvent the  Congressional  intent  to 
establish  a  reasonable  objective  crite- 
rion of  250  tons  and  would  tend  to  sub- 
ject operators  to  inconsistent  applica- 
tion of  the  250  ton  criterion,  depend- 
ing on  the  size  of  the  area  of  explora- 
tion. Other  commenters  contended 
that  difficulty  will  arise  in  trying  to 
weigh  each  coal  sample  taken  during  a 
drilling  program.  These  commenters 
alleged  that  excessive  tiandling  could 
adversely  affect  the  coal  quality  analy- 
ses. Moreover,  these  commenters  as- 
serted that  coal  removed  from  a  com- 
pleted drilling  program,  even  with  as 
many  as  one  hundred  drill  holes, 
would  not  exceed  one  ton.  an  amount 
far  below  the  250  ton  limit.  Requiring 
drilling  operations  to  record  the 
weight  of  coal  removed  would,  accord- 
ing to  these  commenters.  be  unneces- 
sarily burdensome.  Other  commenters 
argued  that  the  amount  of  coal  and 
the  legation  from  which  that  amount 
was  removed  are  extremely  sensitive 
types  of  Information.  If  this  informa- 
tion is  available  to  the  general  public, 
it  could  affect  the  price  of  the  subject 
tract  and  neighboring  tracts.  In  addi- 
tion, these  commenters  alleged  that  if 
a  comi>etitor  knew  the  numl>er  and  lo- 
cation of  drill  holes,  and  the  amount 
removed  from  each  hole,  a  simple  cal- 
culation could  determine  the  thicltness 
of  seams  and.  possibly,  a  close  approxi- 
mation of  total  reserves.  This  would 
substantially  reduce  the  competitive 
edge  of  the  company  performing  the 
exploration  and  would,  for  these  com- 
menters, be  contrary  to  Section  512(b) 
of  the  Act.  These  commenters  wanted 
proposed  section  815.12(a)  amended  so 
that  the  amount  of  coal  removed  from 
each  Hole  would  be  recorded  and  cu- 
mulated, but  the  operator  would  be  re- 
quired only  to  divulge  whether  the  cu- 
mulative total  of  the  operation  is 
greater  than  or  less  than  250  tons, 
since  any  more  detail  would  unneces- 
sarily prejudice  the  competitive  posi- 
tion of  the  operator. 

OSM  decided  to  delete  proposed  Sec- 
tion 815.12(a)  from  the  final  regula- 
tions based  on  the  above  comments 
and  to  be  consistent  with  its  decision 
to  delete  the  term  "exploration  area" 
from  Section  815.11(a)  of  the  proposed 
regulations.  The  reader  is  referred  to 
the  preamble  discussion  in  Section 
815.1 1(a)  for  the  reasons  "exploration 
area"  was  deleted.  OSM  also  decided 
to  delete  proposed  Section  815.12(a) 
from  the  final  regulations  because  the 
commenters  convinced  the  Office  that 
the  record-keeping  requirement  is  un- 
necessary, given  the  approval  require- 


RULES  AND  REGULATIONS 

ments  of  part  776.  Merely  limiting  the 
record-keeping  requirement  to  a  "spe- 
cific location."  as  suggested  by  some 
commenters.  would  not  in  itself  stop 
mining  under  the  guise  of  exploration. 
OSM  believes  that  violations  of  Parts 
776  and  815  are  adequately  addressed 
by  Section  776.15(b)  of  the  final  regu- 
lations. The  reader  Is  referred  to  the 
preamble  discussion  on  Section 
776.15(b)  for  an  explanation  of  the 
regulations  covering  violations  of  the 
coal  exploration  regulations  contained 
in  Parts  776  and  815.  State  regulatory 
authorities  have,  in  the  discretion 
given  to  them  by  the  Act,  the  authori- 
ty to  require  recording  of  the  amount 
of  coal  removed,  if  they  believe  that  it 
may  help  them  prevent  mining  under 
the  guise  of  exploration  or  for  other 
legitimate  purposes. 

Section  815.15(a).  A  few  commenters 
contended  that  the  proposed  version 
of  Section  815.15(a)  (proposed  as 
815.12(J))  was  extremely  vague  in  re- 
quiring that  no  habitats  of  "unique" 
value  for  fish  and  wildlife  be  dis- 
turbed. There  was  no  definition  of  the 
word  "unique"  and  no  guidance  for 
the  operator.  The  commenters  re- 
quested that  this  section  either  be  de- 
leted or  specify  types  of  habitats 
which  must  be  protected.  The  U.S. 
Pish  and  Wildlife  Service  "strongly 
recommends"  to  OSM  that  the  pro- 
posed Section  not  be  changed.  OSM 
decided  to  change  the  proposed  regu- 
lation only  to  clarify  its  meaning. 
Therefore  the  final  regxilation  ex- 
pands the  definition  of  "unique  habi- 
tat" by  including  a  reference  to 
780.16(b)  of  the  final  regulations.  Coal 
explorers  are  clearly  required  to  con- 
duct their  exploration  operations  so  as 
not  to  damage  important  wildlife  habi- 
tats. Coal  explorers  should  contact 
their  regulatory  authority  if  they  need 
assistance  in  determining  whether 
their  area  of  coal  exploration  may  con- 
tain unique  or  high  value  habitats. 
The  regulatory  authority  Is  required 
by  Section  779.20  to  t)e  in  contact  with 
Federal  and  State  wildlife  and  land 
management  and  resource  agencies  for 
consultation  in  determining  unique 
and  high  value  wildlife  hablUts.  The 
reader  is  referred  to  the  preamble  dis- 
cussions of  Sections  779.20  and  780.16 
for  further  explanation  of  wildlife 
habitats. 

Section  815.15(b).  A  few  commenters 
requested  that  Section  815.15(b)  (pro- 
posed Section  815.12(h))  should  be  de- 
letedDr  amended  because  there  was  no 
statutory  authority  for  requiring  envi- 
ronmental data  gathering  during  ex- 
ploration activities.  Other  commenters 
alleged  that  such  a  requirement  is 
"unrealistic."  Some  commenters  con- 
tended that  exploration  personnel  are 
not  generally  biologists,  soil  scientists, 
hydrologists,  or  meteorologists,  and 
are  frequently  totally  unqualified  to 
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make  studies  in  the  areas  required  by 
the  proposed  regulation.  These  com- 
menters concluded  that  any  such  stud- 
ies performed  by  the  exploration  per- 
sonnel would  lack  validity.  Other  com- 
menters contended  that  if  it  was  the 
intention  of  the  proposed  regulation 
that  the  person  conducting  explora- 
tion send  a  team  of  biologists,  geolo- 
gists, soil  specialists,  etc.  into  each  ex- 
ploration area,  such  a  requirement  is 
either  unnecessary  or  redundant. 
These  commenters  contended  that  if  a 
decision  is  ultimately  made  not  to 
obtain  a  mining  permit,  it  would  be 
unnecessary  for  the  detailed  studies  to 
be  performed,  and  if  a  decision  is  ulti- 
mately made  to  apply  for  a  mining 
permit,  such  studies  as  are  required  by 
30  CFR  778-791  wiU  provide  the  infor- 
mation required  by  the  proposed  regu- 
lation anyway.  Other  commenters  con- 
tended that  the  proposed  regulation 
was  objectionable  in  that  it  requires 
the  gathering  of  extensive  environ- 
mental base  data  prior  to  any  commit- 
ment, however  tentative,  by  the  oper- 
ating company.  These  commenters 
pointed  out  that  exploration  may  pre- 
date actual  mining  by  decades,  and 
quite  commonly  exploration  is  made 
with  no  immediate  mining  objectives. 
For  example,  a  drilling  project  de- 
signed to  provide  guidance  for  an  ac- 
quisition program.  In  these  instances, 
the  commenters  alleged,  it  is  inappro- 
priate, premature  and  costly  to  accu- 
mulate details  on  such  items  as  over- 
burden acidity,  hydrologic  conditions, 
etc.  These  commenters  concluded  that 
if  a  coal  exploration  operation  is  con- 
templated to  develop  a  coal  resene,  it 
is  the  obligation  of  the  mining  concern 
to  provide  the  requisite  base  data. 
However,  it  should  remain  the  privi- 
lege of  the  operator  to  decide  at  what 
stage  to  gather  this  data. 

Some  commenters  argued  that  the 
environmental  data  required  by  the 
proposed  regulation  would  be  entirely 
irrelevant  to  a  deep  mine  or  deep  mine 
permit.  It  is,  thus,  pointless  to  require 
surface  mine  environmental  baseline 
data  for  a  deep  mine  prospect.  Other 
commenters  contended  that  the  envi- 
ronmental monitoring  effort  should  be 
made  after  exploration  has  deter- 
mined whether  or  not  an  area  has  a 
reserve  base  sufficient  to  support 
mining.  Some  commenters  wanted  the 
proposed  section  amended  so  that  the 
measurement  of  environmental  char- 
acteristics would  be  at  the  regulatory 
authority's  expense.  The  Office  de- 
clined to  accept  those  comments.  It 
seems  that  the  conmienters  do  not 
fully  understand  the  intention  of  the 
proposed  regulation. 

The  proposed  regulation  would  have 
required  that  environmental  data  be 
collected  during  coal  exploration  activ- 
ities so  that  the  explorer  would  be 
able  to  determine  and  minimize  the 
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environmental  effecta  of  the  explora- 
tion activities,  as  well  as  to  collect  the 
data  needed  If  a  decision  to  apply  for  a 
permit  to  mine  is  reached.  Part  815  Ls 
not  an  exemption  from  the  require- 
ment to  minimize  environmental 
damage  for  coal  exploration  activities 
which  do  not  Intend  to  apply  for  a 
mining  permit  or  which  do  not  result 
In  a  decision  to  apply  for  a  mining 
permit. 

In  response  to  the  comments  dis- 
cussed above.  OSM  has  rewritten  the 
proposed  regulation  to  clarify  this 
intent.  As  for  the  comments  suggest- 
ing that  the  regulatory  authority  Ijear 
the  expense  of  environmental  data 
gathering,  OSM  declined  to  accept  the 
suggestion  because  the  data  being 
gathered  is  not  primarily  for  the  bene- 
fit of  the  regulatory  authority,  but 
rather  is  for  the  use  of  the  explorer  In 
minimizing  any  environmental  damage 
caused  by  the  exploration  activities 
and  for  use  In  support  of  a  permit  ap- 
plication If  a  decision  to  mine  ts 
reached  by  the  operator.  The  Act  does 
not  contemplate  government  directly 
bearing  costs  of  compliance  by  opera- 
tors or  explorers  during  the  perma- 
nent program. 

Some  commenters  contended  that 
the  phrase  "to  the  maximum  extent 
possible"  In  proposed  version  of  Sec- 
tion 815.15(b)  should  be  deleted  be- 
cause, If  deleted,  the  operator  will  In 
fact  comply  to  the  maximum  extent 
practical.  For  these  commenters.  the 
phrase  "maximum  extent  practical" 
would  amount  to  a  "loophole"  which 
the  operator  could  use  to  argue  that 
all  "maximum  practical"  data  has 
been  gathered.  The  result,  for  these 
commenters,  would  be  that  the  coal 
explorer  will  probably  make  little 
effort  to  gather  and  record  data.  The 
suggestion  of  deleting  In  Its  entirety 
the  phrase  "to  the  maximum  extent 
practical"  because  It  would  amount  to 
a  "loophole"  for  coal  exploration  oper- 
ators was  rejected,  t)ecause  these  com- 
menters, like  those  discussed  In  the 
previous  paragraph,  are  misreading 
the  Intention  of  the  proposed  regula- 
tion. As  discussed  previously,  the  pri- 
mary purpose  of  the  regulation  is  to 
minimize  environmental  damage  oc- 
curring during  the  course  of  explora- 
tion activities  and  not  to  provide  com- 
prehensive environmental  data  for  the 
regulatory  authority  or  the  public. 

Other  commenters  contended  that 
the  requirement  of  proposed  Section 
815.12(h)  (final  rule  815.15(b))  to 
measure  the  "maximum  extent  possi- 
ble" important  environmental  charac- 
teristics implies  an  unending  and 
wasteful  activity  for  the  operator,  be- 
cause once  important  environmental 
characteristics  of  the  exploration  area 
are  measured,  additional  measurement 
to  the  "maximum  extent"  does  not  sig- 
nificantly Increase  the  ability  to  mini- 


mize environmental  damage  or  to 
submit  an  application  under  30  CFR 
773-791.  For  these  commenters.  the 
proposed  regulation  already  sufficient- 
ly outlines  the  measurements  to  be 
considered.  OSM  agreed  with  these 
later  comments  and  deleted  the  word 
"maximum"  from  the  final  regulation. 

Other  commenters  contended  that 
final  rule  815.15(b)  (proposed  Section 
815.12(h))  amounts  to  an  environmen- 
tal Impact  statement  for  coal  explora- 
tion activities.  These  commenters 
viewed  such  a  requirement  as  urmeces- 
sary  for  exploration  activities,  and  for 
providing  adequate  information  for  a 
mining  permit  application  which  may 
never  be  submitted.  These  com- 
menters conceded,  however,  that  the 
measurement  of  Important  environ- 
mental characteristics  may  t>e  neces- 
sary to  minimize  envlrorunental 
damage.  These  commenters  suggested 
amending  the  proposed  regulation  so 
that  the  measurements  required  would 
be  determined  as  a  result  of  dlsc\uslon 
and  agreement  between  the  person 
conducting  coal  exploration  activities 
and  the  regulatory  authority.  OSM  de- 
cided to  delete  the  required  list  of  en- 
vironmental characteristics,  which 
would  have  had  to  be  measured  under 
proposed  Section  815.12(h).  OSM  did 
not  believe  It  necessary,  as  several 
commenters  suggested,  to  write  the 
final  regulation  so  as  to  require  a  de- 
termination of  the  environmental 
characteristics  to  t>e  measured  based 
on  agreement  between  the  person  con- 
ducting the  coal  exploration  and  the 
regulatory  authority.  The  philosophy 
of  Part  815  is  to  set  minimum  and 
flexible  performance  standards,  which 
the  regulatory  authority  may  add  to  it 
as  It  deems  necesary  or  advisable 
under  its  climatic,  geologic,  or  environ- 
mental conditions.  Requiring  consulta- 
tion between  explorer  and  regulatory 
authority  would  come  close  to  requir- 
ing prior  permitting  of  exploration, 
which  is  beyond  the  Intent  of  Section 
512  of  the  Act,  at  least  for  exploration 
under  250  tons. 

A  proposed  section  815.12(i)  would 
have  required  all  monitoring  data  col- 
lected during  exploration  to  be  sub- 
mitted to  the  regulatory  authority. 
The  U.S.  Pish  and  WUdlife  Service 
"strongly  recommends"  to  OSM,  with- 
out accompanying  rationale,  that  this 
proposed  section  not  t>e  changed. 
Other  commenters  suggested  that  this 
obligation  be  limited  to  supplying  data 
only  when  the  person  conducting  ex- 
ploration applies  for  a  permit.  The  ra- 
tionale offered  was  that  the  exploring 
entity  was  In  a  speculative  position 
with  respect  to  future  Intent  to  mine 
until  a  decision  to  seek  a  permit  Is 
made. 

Another  commenter.  although  not 
recommending  an  explicit  limitation, 
suggested  that  much  data  obtained  In 


coal  exploration  Is  strictly  related  to 
the  economic  value  of  the  coal  deposit 
and  does  not  concern  the  potential  en- 
vironmental Impact  of  mining  those 
deposits.  Other  conunenters  indicated 
that  exploration  activities  are  con- 
cerned with  evaluating  coal  quality 
and  reserves  and  do  not  have  as  their 
primary  goal  the  collection  of  all  envl- 
rorunental monitoring  data  necessary 
for  preparation  of  the  permit  applica- 
tion. Many  exploration  activities,  ac- 
cording to  these  commenters.  are  ter- 
minated at  the  point  when  adequate 
Information  on  the  coal  quantity  and 
quality  has  t>een  obtained  without 
regard  for  doing  further  exploration 
work  to  obtain  additional  environmen- 
tal monitoring  data  at  that  very  pre- 
liminary stage  of  the  Investigation  of 
the  site.  These  commenters  further  al- 
leged that  due  to  the  emphasis  within 
exploration  activities  on  the  evalua- 
tion of  the  coal  quantity  and  quality 
available,  the  other  environmental 
monitoring  data  collected  Is  not  evalu- 
ated In  enough  detail  to  be  used 
during  proceedings  to  designate  lands 
unsuitable  for  mining  under  proposed 
Parts  760-765.  which  Is  one  use  of  the 
data  OSM  had  suggested  as  a  basis  for 
the  proposed  requirement.  For  these 
commenters  it  would  be  premature, 
without  a  thorough  evaluation  of  the 
area,  to  consider  designating  It  unsuit- 
able for  mining  based  on  the  limited 
data  collected  during  the  exploration 
activities.  These  commenters  Insisted 
that  specific  additional  studies  cover- 
ing aU  of  the  appropriate  criteria  for 
designating  lands  as  unsuitable  for 
mining,  as  explained  in  proposed  Sec- 
tion 762.11.  should  be  undertaken  by 
the  regulatory  authority  when  it  de- 
cides cases  on  lands  unsuitable  for 
mining.  Such  decisions,  for  these  com- 
menters. should  not  be  made  on  the 
basis  of  environmental  monitoring 
data  which  is  often  collected  to  a  very 
limited  degree  as  a  minor  part  of  an 
exploration  program. 

These  comments  convinced  OSM 
that  it  was  necessary  to  change  the 
proposed  regulation  despite  the  strong 
recommendation  of  the  U.S.  Fish  and 
Wildlife  Service  not  to  change  it.  OSM 
has.  therefore,  rewritten  the  require- 
ment on  environmental  data  contained 
in  proposed  Section  815.12(1)  of  the 
proposed  regulations  and  Incorporated 
It  Into  Section  815.15(b)  of  the  final 
regulations.  Section  815.15(b)  of  the 
final  regulations  makes  it  clear  that 
en\ironmental  data  collected  Is  used  to 
provide  supportive  information  for 
any  permit  application  under  Sub- 
chapter G.  as  well  as  to  provide  coal 
explorers  with  an  indication  of  the  en- 
vlrorunental damage  which  they  may 
be  causing  and  must  minimize,  and  is 
not  necessarily  for  determinations  by 
the  regulatory  authority  of  lands  un- 
suitable for  mining. 


Some    commenters    requested    that 
the   data  submission   requirement   of 
proposed  Section  815.12(i)  be  amended 
to  exempt  environmental  monitoring 
data  collected  during  coal  exploration 
from  confidentiality  protection.  These 
commenters  stated  that  it  seemed  to 
be  an  enormous  waste  of  time,  money 
and  useful  information  to  require  envi- 
ronmental  monitoring   and   then  not 
require  the  resulting  data  be  collected 
in  some  central  place  where  persons 
wishing  to  analyze  the  data  could  have 
access  to  It.  These  commenters  did  not 
believe  that  trade  secrets  are  Involved 
and  that  the  only  reason  for  requiring 
confidentiality  would  be  to  shield  from 
the  public  any  Information  pointing  to 
adverse  environmental  Impacts.  These 
commenters  wanted  the  regulation  to 
require  the  coal  explorer  to  submit,  to 
the  regulatory  authority,  all  environ- 
mental   monitoring    data    Instead    of 
merely  requiring  the  operator  to  make 
such   data   available.   To   only   make 
data  available  would  require  the  regu- 
latory authority  to  take  some  Initia- 
tive In  order  to  acquire  it.  These  com- 
menters   conceded    that    it    may    be 
"unfair"  to  require  the  coal  explorer 
to  pay  the  cost  of  providing  environ- 
mental monitoring  data  and  therefore 
suggested  that  the  coal  explorer  be  re- 
imbursed by  either  the  regulatory  au- 
thority or  by  OSM  for  the  cost  of  re- 
producing the  data  and  possibly  for 
the  cost  of  gathering  the  data.  These 
commenters  asked  If  money  collected 
from    civil    penalty    fines    could    be 
placed  In  a  fund  to  reimburse  coal  ex- 
plorers for  the  costs  of  gathering  and 
providing    environmental    monitoring 
data.  The  commenters  also  suggested 
that    all    envlrorunental    monitoring 
data    be    placed    in    a    separate    file 
system  since  they  have  foimd  It  diffi- 
cult and  costly  to  compile  data  which 
Is  filed  according  to  Individual  permits. 
Other  commenters  recommended  that 
proposed  Section  815.12(i)  be  amend- 
ed, under  authority  of  Section  512(b) 
of  the  Act,  to  Include  appropriate  con- 
fidentiality protection  for  data  submit- 
ted to  the  regulatory  authority.  The 
Office  agreed  with  these  latter  com- 
ments and  deleted  Section  815.12(1)  of 
the  proposed  regulations  because  the 
issue  of  public  availability  of  Informa- 
tion Is  now  covered  In  Section  776.17 
of  the  final  regulations.  The  reader  is 
referred  to  the  preamble  of  Section 
776.17  for  a  discussion  of  the  reasons 
for  rules  governing  public  availability 
of  information.  As  for  the  comments 
suggesting  that  OSM  use  money  col- 
lected from  civil  penalty  fines  to  reim- 
burse coal  explorers  for  gathering  and 
making  available  to  the  public  envl- 
rormiental  monitoring  data.  OSM's  re- 
sponse is  that  it  cannot  legally  do  this 
since  money  collected  from  civil  penal- 
ty fines  goes  to  the  general  account  of 
the  UJ8.  Government  and  not  to  OSM. 


As  for  the  suggestion  that  all  environ- 
mental monitoring  data  t>e  placed  in  a 
separate  file.  OSM  does  not  believe 
that  it  should  tell  State  regulatory  au- 
thorities how  to  set  up  their  filing  sys- 
tems. 

Section  SlS.lSic).  Several  com- 
menters stated  that  Section 
815.15(cKi)  (proposed  815.12(c))  on 
standards  for  vehicular  traffic  is  ac- 
ceptable as  proposed,  because  these 
standards  reflect  the  practices  of  con- 
scientious coal  exploration  operators. 
One  commenter  further  indicated  that 
in  his  company's  experience  these 
practices  have  avoided  environmental 
harm  to  the  natural  land  suirfaces  tra- 
versed in  the  course  of  coal  explora- 
tion. Other  commenters  recommended 
that  this  provision  of  the  projwsed 
regulations  be  revised  because  it  would 
severely  limit  exploration  activities.  As 
worded,  no  off-road  prospecting  could 
be  done  on  rainy  days.  These  com- 
menters alleged  that  States  with  much 
precipitation  throughout  the  year 
could  not.  because  of  the  proposed  reg- 
ulation, allow  exploration  for  four  or 
five  months  out  of  the  year.  Moreover, 
according  to  these  commenters,  roads 
that  are  not  graded  or  surfaced  can  be 
adequate  for  all  weather  traveL  The 
purpose  of  proposed  Section  815.12(c) 
was  to  protect  the  enviroiunent  from 
significant  damage  due  to  vehicular 
traffic.  As  several  commenters  pointed 
out.  the  danger  of  surface  damage 
from  vehicular  travel  is  increased 
during  and  after  precipitation.  The 
degree  of  increased  damage  varies  de- 
pending on  other  factors  such  as  ter- 
rain, slope,  soil  characteristics,  rain- 
fall, ground  cover  and  vehicle  weight. 
Commenters  contended  that  numer- 
ous private,  timber  and  utility  service 
roads  are  neither  surfaced  nor  graded 
but,  as  a  result  of  a  fortuitous  combi- 
nation of  the  factors  mentioned  above, 
can  be  traveled  during  periods  of  pre- 
cipitation by  light  utility  vehicles 
without  damage  to  vegetation  or  the 
surface.  These  commenters  requested 
that  OSM  recognize  this  variability 
and  suggested  that  vehicular  travel  be 
restricted  during  and  after  precipita- 
tion only  when  such  travel  could 
result  In  excessive  surface  damage. 
Other  commenters  contended  that  the 
proposed  regulation  would  in  practice 
require  gravelling  of  roads,  and  In 
times  of  precipitation  would  dramati- 
cally raise  field  expenses  and  necessi- 
tate a  much  greater  pre-drllllng  time 
delay.  Moreover,  if  the  road  has  to  he 
regraded  because  of  rutting,  all  of  the 
gravel  would  be  lost  and  thereby  con- 
tribute to  the  expense  of  the  oper- 
ation as  well  as  result  in  more  disturtv 
ance  to  the  environment.  These  com- 
menters also  contended  that  it  will  be 
necessary  to  remove  the  gravel  before 
reseeding  and  thereby  add  additional 
expenses  to  the  operation.  Other  com- 


menters contended  that  having  ta 
attain  grade  limitations  will  result  in 
the  coal  explorer  potentially  having  to 
deal  with  numerous  landowners  In- 
stead of  few  landowners  because  in  the 
process  of  crisscrossing  a  mountain 
with  switchbacks  to  attain  grade,  more 
property  lines  will  have  to  be  crossed. 
Other  commenters  contended  that  the 
grading  of  roads  as  required  by  the 
proposed  regulation  would  result  in 
the  uimecessary  disturbance  of  miles 
of  land  surface  and  would  increase  the 
time  to  place  an  exploration  drill  rig 
on  site,  thus  creating  a  greater  poten- 
tial for  erosion  and  envlrorunental 
degradation  far  in  excess  of  that  cre- 
ated by  present  methods. 

The  above  comments  convinced 
OSM  of  the  need  to  clarify  and  rewrite 
the  proposed  rule.  The  final  regula- 
tion requires  that  travel  shall  be  con- 
fined to  graded  and  surfaced  roads 
during  any  periods  when  excessive 
damage  could  result.  If  limited  to  only 
"when  practicable."  as  some  com- 
menters suggested,  there  could  be  too 
much  damage.  The  wording  In  the 
final  regulations  eliminates  the  specif- 
ic prohibition  of  using  roads  when  pre- 
cipitation has  occurred,  but  covers  all 
situations  when  excessive  damage  to 
the  environment  could  result.  Based 
on  this  revision.  It  would  be  possible 
for  a  person  to  conduct  coal  explora- 
tion activities  following  a  rainfall  or 
snowfall  provided  the  area  was  stable 
enough  to  allow  vehicular  traffic  over 
it. 

One  commenter  requested  that  the 
proposed  regulation  be  amended  to  in- 
clude the  words  "where  applicable" 
after  the  phrase  "travel  shall  be  con- 
fined." Since  this  commenter  did  not 
give  a  reason  for  the  requested  amend- 
ment and  OSM  did  not  donsider  It  rel- 
evant, the  suggestion  was  rejected. 

The  wording  in  Section  815.15(cKl) 
would  not  severely  limit  exploration 
activities  and  would  not  require  the 
construction  of  haulroads.  as  conclud- 
ed by  one  commenter,  except  in  cer- 
tain cases  when  excessive  damage  to 
the  envlromnent  existed.  These  cases 
would  be  rare  and  as  a  result  the  oper- 
ator could  delay  planned  activities 
until  conditions  for  exploration  were 
more  favorable. 

Another  commenter  felt  that  "exces- 
sive" rutting  should  be  added  to  Sec- 
tion 815.15(c)(1).  This  suggestion  was 
rejected  because  OSM  believes  that 
the  avoidance  of  &ny  excessive  damage 
should  be  regulated  and  not  "rutting" 
alone,  as  might  be  incorrectly  inferred 
if  the  word  were  Inserted  as  proposed, 
^ther  commenters  requested  that  the 
proposed  regulation  be  limited  to  fed- 
erally owned  surface  land.  OSM  reject- 
ed this  request  because  Section  512(e) 
makes  It  clear  that  this  Part  does  not 
apply  on  Federal  lands.  The  reader  is 
referred  to  the  preamble  discussion 
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for  Part  740  for  further  elaboration  of 
thiB  Issue. 

Some  commenters  suggested  that 
proposed  Section  815. 12(c)  would  ef- 
fectively prevent  a  person  from  re- 
tiuTiing  from  the  field  for  an  Indeter- 
minate period  If  a  sudden  thunder- 
shower  occurred  while  that  person  was 
off  a  graded  and  surfaced  road.  OSM 
did  not  believe  it  necessary  to  write  an 
exemption  in  Section  815.15(cKl)  of 
the  final  regulations  to  cover  persons 
on  ungrawied  or  unsurfaced  roads  who 
are  caught  In  unexpected  weather, 
since  it  would  be  unreasonable  for  the 
regulatory  authority  to  charge  such 
person  with  violation  of  Section 
815.15(c)(1).  OSM  assumes  that  any 
excess  damage  caused  by  persons 
trying  to  escape  from  emergency 
weather  conditions  will  be  repaired  by 
these  persons. 

One  commenter  requested  that  pro- 
posed Section  815.12(c)  be  amended  to 
qualify  the  phrase  "absolutely  neces- 
sary," because  it  could  be  strictly  in- 
terpreted to  mean  that  no  travel  may 
be  accomplished  except  on  public  or 
private  graded  and  surfaced  roads.  In 
support  of  this  contention,  the  com- 
menter gave  the  example  that  the  reg- 
ulatory authority  could  argue  that  it 
is  not  absolutely  necessary  to  drill  test 
in  a  particular  area  if  some,  even 
though  minimal,  information  had  al- 
ready been  gleaned  from  prior  drilling 
or  other  sources.  This  commenter  sug- 
gested that  the  phrase  "absolutely 
necessary"  be  qualified  that  travel 
necessary  to  accomplish  the  purposes 
of  the  exploration,  which  is  to  deter- 
mine the  geology  of  the  area  with  a 
high  degree  of  accuracy.  OSM  rejected 
this  request  because  the  intention  of 
Section  815.15(c)(1)  of  the  final  regu- 
lations is  not  to  allow  the  regulatory 
authority  to  determine  whether  there 
should  be  coal  exploration.  But  rather 
if  the  requirements  of  Part  776  are 
met,  then  the  coal  exploration  oper- 
ation should  confine  itself  to  activities 
which,  as  stated  in  the  regulation,  are 
"absolutely  necessary  to  conduct  the 
exploration  (emphasis  added)."  The 
phrase  "to  conduct  the  exploration" 
clearly  qualifies  the  term  "absolutely 
necessary"  and  does  not  permit  the 
regulatory  authority  the  discretion  to 
disallow  coal  exploration  or  to  deter- 
mine the  scope  of  exploration  oper- 
ations under  the  guise  of  Section 
815. 12(c)  of  the  proposed  rules  or  Sec- 
tion 815.15(c)(1)  of  the  final  rules.  One 
result  of  the  final  regulation  is  to  re- 
strain coal  explorers  from  undertaking 
activities  not  directly  related  to  coal 
exploration  operations.  Section 
815.15(cKl)  wlU  help  limit  mining  op- 
erations occuring  under  the  guise  of 
exploration. 

Many  comments  were  received  on 
Sections  815.15(cK2),  (3)  and  (4).  pro- 
posed as  Section  815.12(d).  Some  com- 
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menters  requested  the  provisions  be 
deleted  in  their  entirety.  These  com- 
menters contend  that  they  have  no 
way  of  establishing  when  maintenance 
may  be  required  and  would  have  no 
right  of  entry  upon  private.  Federal, 
State,  and  local  roads  without  permis- 
sion. Moreover,  these  commenters  con- 
tend that  since  State.  Federal  and 
local  roads  are  maintained  under  exist- 
ing laws  and  taxes,  there  is  no  need 
for  coal  explorers  to  have  to  maintain 
the  roads  they  use.  Other  commenters 
contend  that  since  very  often  a  land- 
owner will  request  a  road  be  left  in 
consideration  for  the  use  of  his  sur- 
face land  during  coal  exploration  oper- 
ations, the  landowner  should  be  al- 
lowed to  decide  where  and  how  the 
road  should  be  constructed  and  not 
OSM.  For  these  commenters.  private 
roads  on  private  lands  were  not  meant 
to  be  regulated  by  Congress.  Other 
commenters  requested  that  these  pro- 
visions be  limited  to  Federal  lands 
since  surface  owner  consent  should 
cover  the  situation.  For  the  reasons 
stated  al)ove.  these  rules  do  not  apply 
on  Federal  lands.  Other  commenters 
wanted  to  amend  proposed  Section 
815.12(d)  t)ecause  they  questioned  the 
definition  of  "road."  For  these  com- 
menters there  are  many  instances 
when  exploration  activity  can  be  con- 
ducted within  a  short  distance  of  es- 
tablished county.  State,  or  Federal 
highways.  In  these  cases,  coal  explora- 
tion sites  are  commonly  entered 
through  a  farmer's  field  and  require 
no  road-buUding  activity  at  all.  These 
commenters  suggest  that  these  access 
routes  cannot  properly  be  considered 
"roads"  as  the  term  was  used  in  pro- 
posed Section  815.12  or  defined  In  pro- 
posed Section  701.5.  For  these  com- 
menters, the  requirements  set  forth 
with  respect  to  roads  and  road  build- 
ing in  Section  815.12  were  such  that  if 
applied  to  access  routes  across  a  farm- 
er's field,  they  would  result  in  consid- 
erably more  environmental  harm  and 
land  damage  than  present  practices 
and  procdures  of  coal  exploration  op- 
erations. These  commenters  requested 
proposed  Section  815.12(d)  t>e  amend- 
ed to  require  that  exploration  be  con- 
ducted so  that  a  minimum  area  will  be 
disturt)ed  by  access  routes  and  when 
road  building  is  required  (that  is, 
when  heavy  equipment  must  be  em- 
ployed to  remove  or  relocate  trees, 
shrubs  or  earth  materials),  resultant 
new  roads  would  then  have  to  meet 
the  performance  standards  of  pro- 
posed Section  815.12(dKl),  (d)(2), 
(dK3),  (dK4).  and(dK5). 

Several  comments  were  received  on 
proposed  Section  815.1 2(dKl).  which 
would  have  regulated  the  location  of 
roads,  limiting  them  to  the  flattest 
and  most  stable  slopes.  These  com- 
menters requested  amending  the  pro- 
posed regulation  so  that  roads  could 


be  located  utilizing  the  most  direct 
route  to  the  drill  site  to  minimize  the 
area  disturbed  by  construction  and  the 
resultant  erosion.  According  to  com- 
menters, proposed  Section  815.12(d) 
placed  too  great  an  emphasis  upon  the 
slope  of  a  drtll  site  access  road  while 
Ignoring  the  length  and  area  of  such  a 
road.  These  conunenters  contend  that 
in  highly  mountainous  regions,  locat- 
ing an  access  road  on  the  flattest  slope 
may  result  in  the  construction  of  a 
longer  access  road,  exposing  a  larger 
area  to  erosion  and  increasing  con- 
struction and  reclamation  time  with  a 
corresponding  Increase  in  the  time  a 
road  would  be  exposed  to  the  effects 
of  erosion  and  malting  costs  associated 
with  reclamation  and  construction 
prohibitive  in  extreme  cases.  To  mini- 
mize the  potential  for  erosion  by  re- 
ducing the  area  disturbed  and  the 
time  such  disturbed  area  is  exposed  to 
erosion,  these  conunenters  would,  as 
indicated  above,  amend  the  proposed 
regulation  so  that  the  area  to  be  dis- 
turbed is  considered  equally  with  the 
flatness  and  stability  at  the  slope  in 
the  design  of  temporary  drill  site 
access  roads. 

Numerous  comments  were  received 
on  proposed  Section  815.12(dK2),  re- 
lating to  stream  crossings  for  roads. 
Several  commenters  requested  that 
the  proposed  regulation  be  deleted  en- 
tirely. Some  of  these  commenters 
argued  that  since  streams  are  being 
forded  by  vehicles  of  all  kinds  on  nu- 
merous occasions,  to  require  every 
single  crossing  of  an  active  stream  to 
be  approved  first  by  the  regulatory  au- 
thority will  cause  unwarranted  delay 
and  expense  where  limited  stream 
channel  crossing  is  involved.  Other 
commenters  contended  that  the  re- 
quirements of  proposed  Section 
815.12.(dK2)  might  t>e  more  disturbing 
to  the  natural  land  surface  than  the 
exploration  operation  t>ecause  of  the 
requirement  to  construct  bridges,  cul- 
verts or  other  structures.  For  these 
commenters,  occasional  fording  of 
stream  channels  would  be  preferable 
to  the  disturbance  associated  with  the 
construction  of  culverts  or  bridges. 
Other  commenters  contended  that 
proposed  Section  815.12(dK2)  would  be 
especially  troublesome  if  applied  to 
environmental  studies,  where  vehicle 
access  to  widely  distributed  sampling 
stations  is  essential  in  order  to  obtain 
sufficient  data.  Some  commenters  sug- 
gested amending  proposed  Section 
815.12(d)(2)  to  exempt  "occasional" 
stream  crossings.  For  these  com- 
menters, "occasional"  stream  crossings 
in  the  course  of  exploration  activities 
may  be  required  and  would  not  be  the 
cause  of  significant  degradation.  Some 
of  these  commenters  acluiowledged 
that  regular  crossings  would  require 
greater  attention  by  the  regulatory 
authority  but  argued  that  some  flexi- 


bility must  be  allowed  to  the  coal  ex- 
plorer. Other  commenters  suggested 
amending  the  proposed  regulation  so 
that  vehicles  would  be  required  to 
keep  crossings  of  jwtive  stream  chan- 
nels to  a  minimum.  Some  of  these 
commenters  would  further  amend  the 
proposed  regulation  so  that  if  a  permit 
application  is  submitted,  then  specific 
crossing  locations  must  be  approved  by 
the  regulatory  authority  as  temporary 
routes.  These  commenters  contend 
that  the  Impact  on  a  stream  from  a  ve- 
hicle crossing  is  extremely  limited 
(even  if  it  Is  assumed  to  have  water  in 
it  at  all  times),  since  the  time  neces- 
sary for  a  crossing  measured  in  sec- 
onds limits  the  disturbance  that  a 
crossing  can  cause.  These  commenters 
further  contended  that  in  operations 
involving  less  than  250  tons  of  coal,  re- 
moving the  stream  crossings  would 
typically  be  accomplished  by  small 
numbers  of  light  four-wheel  drive  ve- 
hicles that  do  little  or  no  damage.  For 
these  commenters,  only  in  the  event 
that  more  than  250  tons  of  coal  would 
be  removed  or  the  area  is  developed 
for  mining  operations,  necessitating 
larger  numbers  of  heavy  vehicles, 
would  the  stream  crossings  become  nu- 
merous enough  and  produce  enough 
disturbance  to  warrant  examination 
and  approval  of  regulatory  authori- 
ties. Other  commenters  contended 
that  their  "drill  site  flagging  and  prep- 
aration procedures"  will  depend  on 
the  discretion  and  availability  of  an  in- 
spector regarding  stream  crossings. 
For  these  commenters,  if  inspection  of 
sites  is  necessary,  then  the  Inspector 
will  have  to  be  available  to  "walk  up  to 
one  hundred  and  fifty  miles"  to  view 
the  drilling  sites  and  "an  additional 
one  hundred  and  fifty  miles  if  he 
wants  to  get  back."  These  commenters 
based  their  mileage  projections  on  the 
"Southern  Appalachian  Exploration 
Proposed  Drilling  Program  for  1979" 
(reference  not  provided).  Other  com- 
menters requested  that  proposed  Sec- 
tion 815.12(d)(2)  be  amended  to  re- 
quire the  regulatory  authority  to  pro- 
vide authorization  for  a  stream  cross- 
ing within  15  days  after  notification  to 
the  regulatory  authority.  These  com- 
menters contend  that  without  a  time 
constraint  on  the  regulatory  authori- 
ty, the  successful  completion  of  an  ex- 
ploration program  would  be  Jeopard- 
ized and  require  the  maximum  use  of 
personnel  and  equipment. 

Several  commenters  contended  that 
proposed  Section  815.12(d)(3),  requir- 
ing topsoil  removal  from  roadways, 
should  be  deleted  entirely.  These  com- 
menters alleged  that  the  removal  and 
storage  of  topsoil  for  exploration 
access  roads  is  unnecessary,  extremely 
expensive,  and  far  more  damaging  to 
the  environment  than  vehicular 
travel.  For  these  commenters.  the 
short-lived  nature  of  exploration  roads 
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and  their  minimal  disturbance  to  the 
soil  hori2ions  makes  topsoil  storage  un- 
necessary because  methods  of  post 
drilling  reclamation,  back  blading  and 
seeding  commonly  used  have  "proved 
effective"  in  returning  the  disturbed 
land  back  to  its  original  state.  More- 
over, these  commenters  contended 
that  stockpiling  of  topsoil  will  create 
more  problems  in  regards  to  increased 
sedimentation  surrounding  the  storage 
area,  and  result  in  increased  site  prep- 
aration time,  machinery,  and  person- 
nel with  the  result  that  a  larger  area 
will  be  disturbed.  Other  commenters 
similarly  contended  that  "most"  ex- 
ploration work  is  conducted  as  expedi- 
tiously as  possible,  so  that  to  require 
that  topsoil  be  removed,  stockpiled 
and  then  replaced  will  not  only  signifi- 
cantly increase  costs,  but  in  many  cir- 
cumstances cause  greater  disturbance 
to  the  area  than  past  exploration  prac- 
tices. For  these  commenters,  in  most 
cases  it  should  be  sufficient  to  only 
reseed  and  water  bar  as  necessary. 

Several  commenters  contended  that 
removal  and  storage  of  topsoil  before 
use  of  the  surface  area  as  an  explora- 
tion road  would  be  counterproductive 
in  the  Appalachian  region.  These  com- 
menters alleged  that  Appalachian  soils 
are  generally  classified  as  "Ochrepts" 
and  are  shallow  with  a  poorly  devel- 
oped "A"  horizon.  Due  to  the  steep  to- 
pography, removal  of  the  surface  soil 
would  require  the  disturbance  of  3  to  5 
times  that  needed  to  build  a  road 
using  the  present  techniques.  This  ad- 
ditional area  would  be  needed  to  safely 
negotiate  heavy  equipment  during  the 
soil  removal  phase.  The  additional 
time  required  for  these  operations 
would  also  increase  the  needed  service 
life  of  these  roads  well  beyond  the  1  to 
2  weelts  now  needed  to  facilitate  core 
drilling  operations,  and  thereby 
expose  the  disturbed  area  for  a  longer 
time  period  before  reclamation  could 
be  completed.  These  commenters  fur- 
ther contended  that  the  removal  of 
topsoil  would  not  protect  fish,  wildlife, 
and  environmental  values  or  site  pro- 
ductivity because  by  removing  soil 
moisture  retention,  run-off  may  result 
in  Increased  particulates  in  area 
streams. 

Moreover,  these  commenters  assert- 
ed topsoil  removal  may  reduce  grazing 
grasses  and  greatly  increase  the 
Impact  and  duration  of  what  would 
normally  be  a  short-lived  operation. 
These  commenters  concluded  that 
proposed  Section  815.12(dK2)  could 
greatly  increase  the  cost  factors  in- 
volved in  exploration  and  may  elimi- 
nate the  ability  of  small  operators  to 
conduct  coal  exploration.  Other  com- 
menters contended  that  topsoils  on 
relatively  steep  slopes,  such  as  those 
in  eastern  Kentucky,  are  usually  shal- 
low and  stony  and  the  underlying  "B" 
horizon  is  generally  clayish  material. 
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impermeable,  and  often  pyritic  which 
would  constitute  an  obstruction  to 
plant  growth.  These  commenters  con- 
tended that  the  "C"  horizon,  when 
properly  limed,  fertilized,  and  mixed 
with  organic  material,  generally  offers 
the  best  soil  environment  for  plant 
growth.  Therefore,  these  commenters 
conclude,  a  regional  variation  for 
mountainous  areas  should  be  added  to 
the  topsoil  requirement  for  explora- 
tion roads. 

Several  comments  were  received  on 
proposed  Section  815.12(d)(4),  which 
required  sedimentation  control  for 
roads  and  required  strict  standards  for 
roads  intended  to  rgmaln  after  explo- 
ration. Some  commenters  contended 
that  the  proposed  regulation  should 
be  amended  to  allow  the  regulatory 
authority  to  have  discretion  to  deter- 
mine the  nature  of  roads  that  are  to 
be  constructed  which,  if  permanent, 
will  t>e  consistent  »1th  the  post  mining 
land  use  without  simply  assuming  that 
permanent  roads  must  t>e  of  the 
nature  described  in  Part  816.  These 
commenters  asserted  that  they  do  a 
lot  of  exploration  in  mountainous 
areas  where  the  existing  land  use  is 
grazing.  The  only  road  existing  out- 
side of  permit  areas  are  essentially 
ranch  trails  that  are  used  periodically 
by  drive  vehicles  and  stock.  For  these 
commenters,  where  the  post  mining 
land  use  will  also  t>e  grazing,  it  would 
be  valuable  to  ranchers  to  have  addi- 
tional ranch  trails  left  of  a  similar 
nature  to  those  roads  that  preexisted. 
To  classify  such  roads  as  permanent 
would  require  that  they  be  construct- 
ed in  compliance  with  the  require- 
ments of  Part  816  for  permanent 
roads,  with  the  result  that  a  great  deal 
more  damage  would  be  done  to  the 
land  surface  than  if  roads  of  the  exist- 
ing type  were  constructed  and  left  for 
permanent  use. 

Other  commenters  requested  delet- 
ing from  the  proposed  regulation  the 
phrase  "best  technology  currently 
available"  and  substituting  the  phrase 
"established  and  generally  accepted 
engineering  technique."  For  these 
commenters,  the  phrase  "best  technol- 
ogy currently  available"  is  vague  In  its 
requirements  and  in  the  powers  vested 
in  the  regulatory  authority  because 
"best  currently  available  technology" 
may  be  so  new  as  to  be  unproven  in  aU 
cases  yet  required  by  the  regulatory 
authority.  Moreover,  "best  technology 
currently  available"  may  become  avail- 
able after  a  project  has  been  initiated 
and  thereby  require  re-engineering, 
delays,  and  reconstruction  In  addition 
to  possibly  a  large  amount  of  addition- 
al investment  while  providing  only 
marginal  increase  In  effective  utility 
over  a  more  common  accepted  methcxl 
In  addition,  these  commenters  con- 
tended that  best  technology  in  one 
area    may    adversely    affect    another 
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area  and  best  technology  may  be  sub- 
ject to  differences  of  opinion  depend- 
ing on  the  application  and  parameters 
examined.  These  commenters  conclud- 
ed by  asserting  that  it  is  necessary  to 
plan  exploration  operations  In  advance 
of  execution,  and  a  solid  base  for  these 
plans  can  provide  adequate  protection 
to  environmental  factors  by  the  use  of 
"established  and  generally  accepted 
engineering  techniques." 

Other  commenters  Indicated  that 
they  were  unclear  as  to  the  Intent  of 
the  proposed  regulation  regarding  per- 
manent roads  which  are  "riodlfled." 
These  commenters  viewed  'the  pro- 
posed regulation  as  implying  that  pre- 
existing access  routes,  such  as  gas  line 
service  roads  or  old  timbering  routes, 
that  are  used  by  an  exploration  crew, 
would  be  subject  to  the  stringent  con- 
struction requirements  of  proposed 
Sections  containing  performance 
standards  for  roads  in  Part  816,  if 
these  roads  were  "modified."  These 
commenters  believed  that  the  per- 
formance standards  should  carefully 
distinguish  between  "new  roads"  and 
"existing  roads."  "Permanent  roads" 
should,  for  these  commenters,  be  clari- 
fied by  OSM  to  include  only  new  roads 
constructed  during  or  for  exploration 
that  will  remain  after  exploration  is 
completed  and  the  definition,  use,  and 
modification  of  existing  roads  should 
be  covered  by  a  separate  section  of  the 
regulations. 

Several  commenters  requested  that 
proposed  Section  815.12(d)<5).  relating 
to  use  of  existing  roadways,  be  deleted 
entirely  and  be  replaced  by  new  Sec- 
tions 815.12(dK5)  and  815.12(dK6). 
These  commenters  contended  that 
proposed  Section  815.12(dK5)  implied 
that  "existing  roads"  are  not  to  be 
treated  or  regulated  by  the  same  rules 
as  "new  roads."  These  commenters 
were  uncertain  as  to  what  constitutes 
an  "existing  road,"  i,e..  is  it  meant  to 
include  state,  county,  and  township 
roads  only  (improved  roads)  or  does  it 
include  private  roads,  old  fire  lanes. 
timbering  roads,  power  or  gas  line 
service  roads  or  the  like?  These  com- 
menters suggested  a  separate  section 
to  clarify  the  rules  for  use  of  existing 
roads  from  the  rules  for  construction, 
maintenance  and  use  of  new  roads. 
While  it  was  clear  to  these  com- 
menters that  restoration  of  new  roads 
is  expected,  including  but  not  restrict- 
ed to  revegetation  and  removal  of  and 
replacement  of  topsoil.  these  require- 
ments may  not  be  appropriate  or  de- 
sirable for  existing  roads  used  tempo- 
rarily as  access  routes  to  drilling  sites. 
For  these  commenters  it  is  not  uncom- 
mon, especially  in  the  Appalachian 
coal  fields,  to  use  existing  roads  (such 
as  gas  line  service  roads  or  old  timber 
trails)  for  access  to  drill  sites.  These 
commenters  believe  that  their  proce- 
dure   is    practical.    Inexpensive,    and 


eilminates  much  road  construction  ac- 
tivity and  to  the  extent  that  these 
roads  are  not  materially  altered  by 
such  use.  It  is  environmentally  sound 
to  require  no  post-use  restoration. 
These  commenters  requested  that  pro- 
posed Section  815.12(dK5)  be  amended 
to  require  that  existing  roads  may  be 
used  for  exploration  activity  in  compli- 
ance with  applicable  Federal,  state, 
and  local  requirements.  Moreover, 
these  commenters  requested  that,  if 
these  roads  are  not  substantially  al- 
tered or  modified  for  use  and  if  these 
roads  do  not  contribute  to  suspended 
soils  in  the  streamflow  or  runoff  out- 
side the  permit  area,  the  coal  explorer 
be  required  "only"  to  return  these 
roads  to  their  original,  pre-exploration 
condition  following  exploration  use. 

Other  commenters  would  add  a  new 
section  to  the  regulations  that  would 
provide  that  If  existing  roads  are  sig- 
nificantly altered  (Including,  but  not 
limited  to,  change  of  grade,  widening, 
or  change  of  route,  or  if  the  use  of  ex- 
isting roads  contributes  additions  to 
suspended  solids  to  streamflow  or 
nmoff  outside  the  permit  area)  then 
existing  roads  should  be  subject  to  the 
provisions  of  proposed  Section  815.12. 
Moreover,  these  commenters  would 
provide  in  a  new  section  that  if  signifi- 
cantly altered  existing  roads  remain  as 
permanent  roads  after  exploration  ac- 
tivities are  completed,  then  these 
roads  shall  be  designed,  altered,  and 
maintained  in  accordance  with  pro- 
posed Sections  in  Part  816  relating  to 
permanent  roads.  For  these  com- 
menters there  are  instances  when 
access  routes  for  multiple  transits  are 
needed,  or  when  terrain  and  vegeta- 
tion are  such  that  some  surface  dis- 
ruption Is  required  to  lay  out  a  route. 
But  in  most  cases,  these  temporary 
access  routes  will  not  be  used  for  other 
than  exploration  efforts.  These  com- 
menters do  not  believe  that  for  such 
short  term  usage  the  same  design  and 
construction  criteria  for  permanent 
access  or  haulroads  could  or  should  be 
used.  Conversely,  for  these  com- 
menters, some  exploration  roads  may 
ultimately  be  used  for  more  perma- 
nent functions.  The  proposed  amend- 
ments which  these  commenters  sub- 
mitted, they  asserted,  would  make  the 
necessary  construction  distinctions 
based  on  actual  road  use  instead  of  Ig- 
noring the  extremely  varied  types  and 
uses  of  roads  In  surface  mining  as  the 
proposed  regulations  do. 

In  reviewing  the  at>ove  comments 
dealing  with  proposed  Section 
815.12(d).  OSM  decided  to  reference 
the  road  criteria  for  exploration  activi- 
ties to  new  Sections  816.15(^.176. 
These  Sections  consider  road  location, 
design  and  construction,  drainage,  sur- 
facing, maintenance,  and  restoration 
based  on  the  variables  of  volume, 
speed,  and  frequency  of  use.  Class  III 


roads,  such  as  those  used  in  coal  explo- 
ration activities,  were  considered  to  be 
of  short  duration,  subject  to  low  speed 
and  light  weight  use.  and  returned  to 
productivity  quickly.  If  conditions 
exist  where  less  than  250  tons  of  coal 
is  shipped  out  of  the  area  for  test 
processing,  no  approval  is  required  and 
the  coal  may  be  hauled  over  the  same 
roads  used  for  coal  exploration.  Roads 
used  for  coal  exploration  may  be  used 
later  for  mining  purposes  and  must 
meet  the  criteria  compatible  to  its 
later  use  and  class. 

New  (Jlass  III  Roads  constructed  for 
coal  exploration  must  meet  the  provi- 
sions of  Sections  818.170-816.176.  A 
new  section  815.15(c)(3)  was  added  to 
cover  existing  roads  which  are  signifi- 
cantly altered  or  improved  in  road 
grade,  width,  allnement.  drainage  or 
surfacing  and  remaining  as  a  perma- 
nent road  after  coal  exploration  activi- 
ties are  completed.  According  to  this 
new  section,  the  person  conducting  ex- 
ploration shall  ensure  that  these  im- 
proved existing  roads  meet  the  provi- 
sions of  30  CFR  815.15(g)  and  CFR 
816.150-816.166. 

For  existing  roads  that  are  not  sig- 
nificantly altered  or  improved,  that 
are  used  essentially  as  found.  Section 
815.15(cK4)  provides  that  existing 
roads  are  not  to  be  treated  or  regulat- 
ed by  the  same  rules  as  new  construct- 
ed Class  III  Roads.  Although  it  may 
be  desirable  to  ameliorate  environmen- 
tal problems  caused  by  existing  roads 
which  are  only  used  temporarily  by 
coal  explorers.  OSM  decided  to  require 
only  that  coal  explorers  repair  any 
damage  which  they  do  to  the  roads 
while  they  are  using  them.  Coal  ex- 
plorers are,  therefore,  required  only  to 
return  existing  roads  to  a  condition 
equal  to  or  better  than  their  pre-ex- 
ploration condition. 

Section  815.15(c)  of  the  final  regula- 
tions responds  to  the  comments  sub- 
mitted and  strikes  a  balance  as  re- 
quired by  the  Act  between  the  nation's 
need  for  continued  coal  exploration 
and  the  protection  of  the  environment 
from  coal  exploration  activities.  Keep- 
ing with  the  philosophy  behind  Part 
815  of  setting  minimum  rules  In  broad 
terms  of  general  applicability.  Section 
814.15(c)  of  the  final  regulations  main- 
tains the  discretion  of  regulatory  au- 
thorities to  set  more  stringent  require- 
ments than  they  believe  are  necessary 
in  their  particular  Jurisdictions. 

With  respect  to  general  topsoillng 
requirements  contained  In  paragraph 
(e)  of  section  815.15,  several  com- 
menters recommended  that  proposed 
Section  815.12(eKl)  be  deleted  because 
the  regulation  inferred  that  there  is  a 
mandatory  requirement  for  the  remov- 
al of  "A"  horizon  for  all  disturbances 
regardless  of  the  extent  of  the  disturb- 
ance or  whether  or  not  the  removal 
may  create  a  larger  disturbance.  OSM 


decided  not  to  delete  the  requirement 
of  proposed  section  815.12(eKl),  but  to 
modify  it.  because  special  considera- 
tion for  topsoil  is  required  in  section 
515(b)  of  the  Act  which  is  referenced 
In  section  512(a)  of  the  Act  governing 
coal  exploration.  Topsoil  removal  for 
roads  is  covered  in  the  regulations 
(Sections  816.150-816.176)  which  have 
been  discussed  earlier  In  this  preamble 
as  applicable  for  exploration  by  refer- 
ence in  Section  815.15(e).  The  other 
coal  exploration  activities  that  involve 
disruption  of  topsoil  are  covered  in 
Section  (e)  of  the  final  regulations. 

All  of  the  issues  raised  by  the  com- 
ments on  exploration  roads  were  con- 
sidered in  the  development  of  the  final 
regulatory  scheme.  Detailed  discus- 
sions of  the  issues  raised  may  be  found 
in  the  portions  of  this  preamble  which 
discuss  Sections  816.150-816.176  (roads 
used  In  mining).  816.21-816.25  (topsoU 
requirements).  701.11(e)  (existing, 
non-conforming  structures),  Part  776 
(documentary  requirements  for  explo- 
ration) and  5  701.5  (definition  of  "best 
technology  currently  available").  Par- 
ticular attention  should  be  paid  to  the 
rationale  underlying  Section  816.170- 
816.176.  which  OSM  believes  will  be 
the  requirements  applicable  to  the  ma- 
jority of  roads  constructed  for  explo- 
ration. 

Section  815(cK4)  requires  pre-exist- 
ing roads  to  be  restored  either  to  their 
premlnlng  condition  or  to  the  stand- 
ards for  permanent  roads  under  Sec- 
tion 816.150-816.166.  OSM  felt  that 
any  stricter  restoration  requirement 
would  be  so  burdensome,  given  the 
speculative  results  likely  from  explora- 
tion, that  the  discovery  of  new  minea- 
ble reserves  would  be  severely  limited. 
Accordingly,  the  explorer  wlU  be  re- 
quired by  OSM  to  do  no  more,  by  way 
of  restoration,  than  repairing  any 
damage  the  exploration  activities  may 
have  caused  to  the  road. 

Section  SlS.lSld).  Section  815.15(d) 
requires  restoration  to  approximate 
original  contour  of  areas  disturbed 
during  exploration.  This  paragraph 
makes  Section  515(b)  (2)  of  the  Act 
apply  to  exploration,  as  contemplated 
by  Section  612(aK2)  of  the  Act.  For 
new  roads,  restoration  to  contour  is 
also  guided  by  Sections  816.150- 
816.176.  referenced  under  815.15(c). 

Section  815.15(e).  Section  815.15(e) 
requires  that  all  topsoil  be  removed, 
stored,  and  redistributed  on  disturbed 
areas  as  necessary  to  assure  successful 
revegetation  or  as  required  by  the  reg- 
ulatory authority.  One  commenter  al- 
leged that  the  removal  of  the  "A"  ho- 
rizon in  areas  of  permafrost  could 
have  catastrophic  results.  This  com- 
menter contended  that  in  permafrost 
areas,  it  would  be  better  to  lay  Insulat- 
ing layers  of  gravel  over  the  overbur- 
den to  form  a  road  or  to  restrict  use  to 
winter.    OSM    agrees    but    has    not 


changed  the  final  regulations  because 
the  "State  window"  contained  In  Sec- 
tion 731.13  and  the  requirement  In 
Part  736  to  consider  regional  differ- 
ences win  allow  each  State  and  Feder- 
al program  to  adequately  reflect  spe- 
claJ  needs  resulting  from  unique  clima- 
tologlcal  or  geological  factors. 

Other  commenters  stated  that  pro- 
posed Section  815.12(eKl)  contradict- 
ed proposed  Section  815.12(dK3), 
which  would  have  restricted  the  dis- 
turbance or  removal  of  topsoil  in  road- 
building  to  only  those  instances  where 
surface  use  as  a  road  would  have  ad- 
verse envlroimiental  Impact,  these 
commenters  requested  that  the  provi- 
sion be  amended  to  require  that  top- 
soU be  saved  only  when  the  regulatory 
authority  requires  it.  OSM  has  accept- 
ed the  thrust  of  these  comments  and 
has  implemented  them  in  Section 
815.15(e)  of  the  final  regulations. 

Section  815.15(J).  Section  81S.15(f) 
contains  the  revegetation  require- 
ments for  exploration.  The  require- 
ments are  very  general,  although  a 
plan  must  be  approved  for  removal  of 
over  250  tons,  since  these  explorations 
are  likely  to  denude  larger  areas  of 
vegetation. 

Several  commenters  felt  that  the 
proposed  regulations  (Section 

815.12(m))  which  required  compliance 
with  Sections  816.111-816.117,  to  be 
too  restrictive.  They  contended  that 
the  wording  should  be  changed  so  as 
to  give  the  operator  the  opportunity 
to  use  contract  specialists  In  revegeta- 
tion. Other  commenters  contended 
that  the  revegetation  rules  need  more 
flexibility.  On  occasion  core  samples 
would  t)e  taken  from  a  farmer's  fields 
at  a  time  when  those  same  fields 
would  be  plowed-under  shortly  after 
the  exploration  was  completed.  They 
felt  there  was  scant  logic  in  requiring 
revegetation  efforts  under  such  cir- 
cumstances. These  same  commenters 
contended  that  there  would  be  In- 
stances when  a  land  owner  would 
prefer  not  to  revegetate  an  area  which 
has  been  filled  and  regraded.  They 
recommended  that  proposed  Section 
815.12(m)  be  modified  so  that  revege- 
tation could  be  waived  at  the  request 
of  the  svirface  owner  If  approved  by 
the  regulatory  authority. 

As  a  result  of  these  comments,  the 
proposed  regulation  was  changed.  This 
provision  now  allows  revegetation  to 
be  performed  by  the  person  or  agent 
who  conducts  the  coal  exploration  op- 
eration. To  give  more  flexibility  in  the 
revegetation  requirements.  Section 
815.15(f)  allows  the  operator  or  agent 
to  plant  crops  normally  grown  in  an 
area  If  both  the  preexploration  and 
postexploration  land-use  Is  Intensive 
agriculture.  However,  the  commenters' 
requests  for  revegetation  to  be  waived 
by  the  surface  owner  If  approved  by 
the  regiilatory  authority  was  rejected 


because  the  waiving  of  revegetation  by 
the  surface  owner  would  undermine 
the  environmental  protection  standard 
mandated  by  Section  512(a)  of  the 
Act.  The  purpose  of  the  requirement 
for  revegetation  is  to  protect  environ- 
mental values,  such  as  air,  water,  and 
wildlife.  OSM  caruiot  allow  private 
parties  to  undo,  by  contract,  what 
Congress  has  required  by  statute. 

Section  815.15(0).  Section  815.15(g) 
contains  requirements  for  stream  di- 
versions and  diversions  of  overland 
flow.  This  regulation  is  necessary  to 
protect  the  hydrologic  balance. 

One  commenter  recommended  that 
the  word  "ephemeral"  be  deleted  from 
the  proposed  version  of  this  provision 
because  there  was  no  scientific  or  lay- 
man's definition  of  "ephemeral 
stream."  This  recommendation  was  re- 
jected. Ephemeral  streams  are  defined 
In  Section  701.5  of  these  regulations 
and  the  reader  Is  referred  to  the  pre- 
amble discussion  for  that  Section. 
Ephemeral  streams  are  regulated  to 
minimize  long-term  adverse  effects  on 
hydrologic  characteristics  of  areas 
where  exploration  may  occur.  The 
reader  is  referred  to  the  preamble  dis- 
cussion of  Parts  816  pnd  817  for  fur- 
ther discussion  of  ephemeral  streams. 

Section  81S.15(h).  Section  815.15(h) 
establishes  minimum  requirements  for 
the  management  of  holes  as  required 
by  Section  512(aK2)  of  the  Act.  Sever- 
al commenters  contended  that  the  re- 
quirement In  proposed  Section 
815.1S(g)  to  cap  each  hole  with  10  feet 
of  cement  was  unnecessary  and  needed 
more  flexibility.  These  commenters 
felt  this  requirement  would  be  unen- 
forceable because  an  inspection  of  the 
seals  would  not  easily  determine  how 
deep  the  seal  was.  Also,  in  different  ge- 
ographic regions  cement  caps  may  not 
be  adequate  or  practical  due  to  freez- 
ing and  thawing. 

Other  commenters  asserted  that  the 
proposed  regulation  Ignores  the  possi- 
bllty  that  a  drill  hole  or  other  excava- 
tion may  be  usable  to  the  surface 
owner  as  a  water  well  or  for  the 
groundwater  monitoring  required  If 
the  operator  decides  to  apply  for  a 
mining  and  reclamation  permit. 

Other  commenters  contended  that 
the  ongoing  management  and  ultimate 
proper  closing  or  sealing  of  holes  is 
adequately  addressed  under  the  per- 
manent environmental  peformance 
standards  Sections  816.13.  816.14,  and 
816.15.  Still  other  commenters  assert- 
ed that  Just  capping  the  top  10  feet  of 
a  hole  may  not  prevent  the  mixiiig  of 
ground  waters  if  there  is  more  than 
one  aquifer  in  the  stratimi  that  have 
been  drilled.  These  commenters 
wanted  the  regulation  amended  to 
delete  the  10-foot  requirement  and 
give  the  regulatory  authority  the  dis- 
cretion to  manage  the  sealing  of  the 
hole  to  prevent  pollution.  One  com- 
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menter  asserted  that  the  re8:ulatlon  be 
changed  from  ten  to  five  feet  of 
cement  capping  because  exploration 
activities  conducted  under  the  guid- 
ance of  the  U.S.  Geological  Survey 
(reference  not  provided  by  com- 
menter)  have  demonstrated  that  plug- 
ging of  drill  holes  with  five  feet  of 
cement  Is  entirely  sufficient. 

Several  commenters  contended  that 
the  proposed  version  of  this  paragraph 
required  approval  of  a  plan  for  every 
tyi>e  of  exploratory  operation  and  that 
Part  776  requires  only  the  filing  of  a 
written  notice  of  Intention  where  less 
than  250  tons  are  Involved  and  does 
not  Include  approval  of  a  plan.  Other 
commenters  requested  the  following 
amendments  to  the  proposed  regula- 
tions: 

1.  In  areas  where  surface  mining  is 
to  be  practiced,  boreholes  should  be 
plugged  by  placing  an  artificial  bridge 
or  packer  six  to  eight  feet  below 
ground  level,  backfilling  with  drill  cut- 
tings to  within  two  feet  of  the  surface 
and  sealing  by  implacement  of  a  metal 
cap  overlain  by  one  foot  of  cement  and 
one  foot  of  topsoil; 

2.  In  areas  where  underground 
mining  Is  to  be  practiced,  boreholes 
should  be  cem^ted  from  bottom  to 
top. 

The  commenters  who  made  the 
above  suggestions  did  not  offer  rea- 
sons, but  these  amendments  seem  to 
reflect  current  acceptable  practice  in 
some  coal  exploration  operations. 
Other  commenters  wanted  the  lan- 
guage amended  to  cover  the  mixing  of 
ground  waters  from  aquifers  of  differ- 
ent quality,  because  the  plugging  of 
drilled  excavations  as  required  only 
considers  management  methods  to 
prevent  the  mixing  of  ground  and  sur- 
face water. 

These  comments  convinced  OSM  of 
the  need  for  greater  flexibility  in  the 
regiilatlon.  OSM  therefore  modified 
the  reg\Uation  by  eliminating  the  10- 
foot  cement  cap  requirement  and 
making  capping  more  flexible  by  refer- 
encing, in  Section  815.15(h).  Sections 

816.13.  816.14.  and  816.15.  The  reader 
is  referred  to  the  preamble  discussion 
of  these  sections  and  Sections  817.13. 

817.14.  and  817.15.  for  the  rationale 
and  bases  of  these  requirements. 

Section  SlS.lSii).  Section  815.15(1) 
contains  requirements  for  site  clean- 
up after  exploration.  Several  com- 
menters contended  that  If  the  regula- 
tory authority  required,  under  Section 
815.12(1)  of  the  proposed  regulations, 
that  equipment  or  facilities  should 
remain  on  the  site  following  the  com- 
pletion of  exploration,  then  the  regu- 
latory authority  should  be  required  to 
reimburse  the  operator  for  the  cost  of 
the  facilities,  assume  the  cost  of  oper- 
ation and  maintenance,  and  assume  all 
liability  for  these  facilities  and/or 
equipment  which  remain  on  the  site. 


These  suggestions  were  rejected  be- 
cause they  were  based  on  a  misinter- 
pretation of  proposed  Section 
815.12(1).  Section  815.12(1)  was  pro- 
posed so  that  no  equipment  and/or 
facilities  remain  on  the  exploration 
site  unless  the  exploration  operator  re- 
quested the  regulatory  authority  that 
they  remain  on  the  site.  The  regula- 
tory authority  would  allow  this  equip- 
ment and/or  facilities  to  remain  on 
the  site  for  certain  purposes.  Section 
815.1S(i)  allows  equipment  and  facili- 
ties to  remain  on  site  only  after  a  de- 
termination by  the  regulatory  authori- 
ty following  a  request  by  the  explorer. 

Section  81S.1S<J).  General  hydrologlc 
balance  protection  Is  required  under 
Section  815.15(J). 

Several  commenters  contended  that 
the  construction  of  treatment  facilities 
which  might  have  been  required  by 
proposed  Section  815.12(k).  would 
cause  a  greater  disturbance  than  the 
exploration  itself.  These  commenters 
contended  that  the  operators  should 
be  afforded  the  oportunity  to  use 
small  devices  (straw  bales,  pole  dams, 
etc.)  which  would  meet  the  effluent 
limitations  of  Section  816.42(a).  Other 
commenters  requested  that  proposed 
Section  816.42(k)  should  be  amended 
to  exempt  normally  small  amounts  of 
drilling  fluid,  because  under  normal 
drilling  conditions  the  amount  of  drill- 
ing fluid  used  is  not  great  and  is  gener- 
ally confined  to  the  immediate  vicinity 
of  the  drill  site.  One  commenter  re- 
quested that  the  requirement  of  a 
treatment  facility  should  be  clarified 
to  recognize  the  existing  technologies 
and  practices  of  "mud  fills,  decanta- 
tion  and  fUl."  Another  commenter 
contended  that  It  is  not  clear  whether 
or  not  discharge  limitations  would 
apply  to  pump  testing  of  wells.  Other 
commenters  stated  that  the  proposed 
regulation  was  not  clear.  One  co- 
menter  contended  that  the  require- 
ment that  water  used  in  coal  explora- 
tion activities  may  need  to  be  treated 
Is  excessive.  This  commenter  suggest- 
ed that  only  ambient  levels  be  met. 

Based  on  the  above  comments,  pro- 
posed Section  815.12(k)  was  modified 
by  incorporating  into  Section  815.15(J) 
of  the  final  regulations  provisions  to 
allow  for  different  sediment  control 
measures  than  those  referenced  In 
Section  816.45  or  sedimentation  ponds 
which  comply  with  Section  816.46. 
Moreover,  OSM  decided  to  leave  to  the 
discretion  of  the  regulatory  authority 
the  decision  of  whether  to  specify  ad- 
ditional measures  which  it  believes 
need  to  be  adopted  in  particular  coal 
exploration  activities.  OSM  did  not  be- 
lieve it  necessary  to  accept  the  com- 
ments requesting  exemption  of  drilling 
fluids  from  passing  through  treatment 
facilities,  because  drilling  fluids  are 
usually  in  such  small  amounts  it  is 
doubtful    that    they    would    be    dis- 


charged from  the  exploration  oper- 
ation which  is  covered  by  the  regula- 
tion. In  most  cases,  the  small  amount 
of  drilling  fluid  discharged  would  seep 
into  the  ground  and  cause  no  prob- 
lems. Otherwise,  drilling  fluids  should 
be  treated.  In  all  cases,  care  must  be 
taken  to  minimize  the  amount  of  drill- 
ing fluid  released  and  to  reduce  its  ad- 
verse environmental  effects. 

One  commenter  alleged  that  pro- 
posed Section  815.12(k)  Interferes  with 
the  regulatory  authority  of  the  Envi- 
ronmental Protection  Agency.  OSM 
does  not  agree  with  this  comment  and 
the  reader  is  referred  to  the  discussion 
in  this  preamble  of  Section  816.42.  on 
the  Interrelationship  of  OSM  effluent 
standards  with  those  of  the  Environ- 
mental Protection  Agency  under  the 
Clean  Water  Act,  for  further  informa- 
tion with  respect  to  this  allegation. 
One  commenter  suggested  that  the  op- 
erator should  not  be  held  in  violation 
for  water  quality  deterioration  in  re- 
ceiving streams,  if  the  water  dis- 
charged from  coal  exploration  activi- 
ties meets  the  effluent  limitations  of 
Section  816.42(a).  OSM  believes  that  if 
the  regulatory  authority  feels  addi- 
tional measures  are  needed  to  prevent 
further  deterioration  of  the  water 
quality  in  receiving  streams,  it  has  the 
discretion,  under  Part  815.  to  so  re- 
quire. This  provides  the  regulatory  au- 
thority with  sufficient  authority  to 
protect  receiving  streams  without  un- 
necessary hardship  to  those  engaged 
in  coal  exploration. 

Section  SlS.lSik).  Section  815.15(k) 
covers  the  general  requirements  for 
handling  and/or  disposal  of  acid-  or 
toxic-forming  materials.  It  also  allows 
the  regulatory  authority  to  require  ad- 
ditional measures  to  be  adopted.  If 
necessary.  This  provision  has  been 
added  in  order  to  fulfiU  requirements 
for  protection  of  the  hydrologlc  bal- 
ance and  for  assuring  successful  reve- 
getatlon.  While  these  goals  were  met 
in  the  proposed  regulations,  which  did 
not  include  this  explicit  provision, 
changes  in  the  organization  since  the 
proposed  regulations,  and  the  general 
shift  from  specific  to  general  require- 
ments, require  this  matter  be  covered 
in  this  separate  paragraph. 

Section  815.17.  There  were  no  com- 
ments on  proposed  Section  815.13,  Sec- 
tion 815.17  in  the  final  regulations. 
The  statutory  authority,  basis,  and 
purpose  of  this  section  was  explained 
under  Section  815.13  of  43  Federal 
Register,  pp.  41736  (September  18, 
1978). 


PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— SUR- 
FACE MINING  AcnvmES 

Section  816.1  and  816.2  set  forth  the 
scope  and  objectives,  respectively,  of 


this  Part.  Part  816  contains  the  mini- 
mum performance  standards  and 
design  criteria  which  will  be  applicable 
under  a  State  or  Federal  program  for 
surface  mining  activities.  Surface 
mining  includes  methods  commonly 
known  as  contour  mining,  area  mining, 
auger  mining,  mountaintop  removal, 
box  cut,  open  pit,  and  removal  of  coal 
from  waste  piles. 

S  816.1    Scope. 

1.  Commenters  requested  that  exist- 
ing nonconforming  structures  (now 
simply  referred  to  as  existing  struc- 
tures) be  exempted  from  the  perform- 
ance standards  of  Part  816.  The  reader 
is  referred  to  the  preamble  discussion 
of  Sections  701.11(e),  780.12  and  786.21 
for  a  full  explanation  of  how  this  Part 
applies  to  existing  structures. 

2.  Other  commenters  requested  that 
Parts  816  and  817  be  combined  into  a 
single  Part.  This  request  was  not  ac- 
cepted. The  Act,  Section  516(d),  recog- 
nizes the  difference  between  surface 
and  underground  mining  and  man- 
dates the  "modification  of  require- 
ments, permit  approval  and  bond  re- 
quirements as  are  necessary  to  accom- 
modate the  differences  between  sur- 
face and  underground  coal  mining." 
This  has  been  done,  and  the  require- 
ments are  sufficiently  different  that 
separate  Parts  are  the  clearest  way  to 
present  the  requirements.  Also,  OSM 
wants  a  separate  set  of  rules  for  each 
category  of  mining,  which  will  be  self- 
contained  and  complete  so  that  the 
operator  need  not  read  or  retain  copies 
of  requirements  not  applicable  to  the 
particular  operation. 

3.  A  comment  that  all  coal  explora- 
tion or  exploration  holes  be  excluded 
from  Part  816  was  rejected.  Explora- 
tion holes  to  be  drilled  within  a  permit 
area  must  meet  the  requirements  of 
Section  515(bK10KAKiii)  of  the  Act. 
This  activity  falls  within  the  defini- 
tion of  mining  operations  under  Sec- 
tion 701(28)  of  the  Act. 'as  opposed  to 
exploration,  which  is  an  activity  not 
subject  to  permit  requirements.  Holes 
outside  the  permit  area  are  governed 
by  Part  815. 

{816.2    Objectircs. 

These  objectives  derive  from  Sec- 
tions 102  and  515  of  the  Act.  A  com- 
menter requested  striking  the  word 
"enhance"  from  this  Section  since  It 
was  not  in  the  Act.  The  Act  states  in 
Section  515(bK24)  "to  the  extent  pos- 
sible using  the  best  technology  cur- 
rently available  minimize  disturbances 
and  adverse  impacts  of  the  operation 
on  fish,  wildlife  and  related  environ- 
mental values,  and  achieve  enhance- 
ment of  such  resources  where  practi- 
cable." Based  on  this  wording  in  the 
Act.  "enhance"  was  not  removed  from 
Section  816.2.  since  improvement  of 


conditions  is  a  goal  Congress  clearly 
Intended  be  achieved,  where  possible. 

S  816.11    Signs  and  markers. 

This  Section  specifies  requirements 
for  identification  and  warning  signs 
and  for  markers  of  permit  perimeter, 
buffer  zones,  and  topsoil  storage  piles. 
The  regulations  seek  to  balance  the 
desire  to  reduce  cost  and  bother  to  the 
permittee  against  the  need  for  ample 
identification  in  the  interest  of  citizen 
participation,  inspection  by  the  regula- 
tory authority,  employee  guidance, 
and  protection  of  the  public.  Proper 
markings  of  i>erimeter8  and  working 
areas  will  be  particularly  valuable  in 
preventing  equipment  operators  from 
inadvertently  entering  areas  not  au- 
thorized for  disturbance  and  should 
help  eliminate  argimients  over  loca- 
tion of  perimeters.  I*roperly  posted 
signs  and  markers  reduce  hazards  to 
the  health  and  safety  of  the  general 
public  and  mine  personnel  and  prevent 
adverse  effects  on  the  environment. 

The  statutory  authority  and  purpose 
for  this  Section  are  found  in  Sections 
102,  201,  501,  503,  504,  515,  517(d)  and 
701(17)  of  the  Act. 

Literature  on  which  the  require- 
ments are  based  include  the  following: 

1.  30  CFR  77.1202. 

2.  Colorado  State  Land  Reclamation 
Board,  Rules  and  Regulations  promul- 
gated under  the  Open  Mining  Recla- 
mation Act  of  1973. 

3.  Maryland  Department  of  Natural 
Resources,  Geological  Survey-Bureau 
of  Mines.  Bituminous  Coal  Strip  Mine 
and  Auger  Mine  Regulations  of  1973, 
08.06.01(.03). 

4.  Montana  Department  of  State 
Lands.  Rules  and  Regulations  promul- 
gated under  the  Montana  Strip  and 
Underground  Mine  Act  of  1978,  26- 
2.10(10). 

5.  Ohio  Department  of  Natural  Re- 
sources, Division  of  Reclamation, 
Rules  Nos.  1501:13-9-01.  1501:13-9-05, 
May  15.  1978.  as  revised  and  effective 
Augvist  28.  1978. 

6.  Ohio  Rev.  Code  Ann.  1518.16 
(1975). 

7.  Tennessee  State  Department  of 
Conservation,*  Division  of  Surface 
Mining.  Rules  and  Regulations,  Chap- 
ter 0400-3-0.  205.  1975. 

8.  West  Virginia  Department  of  Nat- 
ural Resources.  Surface  Mining  Recla- 
mation Regulations.  Chapter  20-6. 
Series  VII.  1973. 

9.  Wyoming  State  Department  of 
Enviroiunental  Quality.  Land  Quality 
Division.  Land  quality  rules  and  regu- 
lations, 1975  (as  amended). 

816.11(a).  This  Section  provides  the 
specifications  for  signs  and  markers. 

816.1HaXl).  Responsibility  for  In- 
stallation and  mainteiumce  of  signs 
and  markers  is  placed  on  the  operator. 
Regular  Inspection  of  signs  by  opera- 


tors will  be  necessary  to  assure  compli- 
ance. 

816.11(aX2).  Uniformity  of  signs  Is 
required.  A  (»mmenter  suggested  the 
language  be  changed  by  deleting  the 
requirement  that  signs  and  markers  be 
of  uniform  design.  The  Act  doesn't 
specifically  state  that  signs  and  mark- 
ers be  of  uniform  design.  However,  If 
the  markers  are  of  a  uniform  design, 
the  probability  of  the  markers  being 
recognized  for  the  specific  purpose  for 
which  they  are  required,  by  both 
workers  and  the  public,  is  greatly  in- 
creased. Accordingly,  uniformity  is  re- 
quired. 

816.11(aX3).  Signs  and  markers 
should  be  made  of  durable  material  so 
that  they  will  not  deteriorate  before 
the  final  bond  is  released  on  the 
permit  area.  It  would  be  to  the  permit- 
tee's advantage  that  signs  amd  mark- 
ers be  constructed  of  durable  material 
so  that  frequently  repostlng  of  them  is 
unnecessary.  Since  the  final  bond  on  a 
permit  area  would  not  be  released  for 
5  or  10  years  (depending  on  the  geo- 
graphic location)  following  the  last, 
augmented  seeding.  It  would  be  essen- 
tial that  durable  signs  and  markers  be 
posted  so  the  regulatory  authority 
could  determine  the  perimeter  of  the 
permit  area  and  the  person  responsi- 
ble. 

816.1UaX4).  The  provision  of  Sec- 
tion 816.11(aK4)  was  adopted  by  OSM 
to  assxire  that  signs  and  markers  used 
during  surface  mining  activities 
comply  with  local  ordinances  and 
codes,  and  to  clarify  that  these  regxila- 
tions  are  not  intended  to  exempt  oper- 
ators from  other  applicable  laws. 

816.11(.b).  Maintenance  of  signs  and 
markers  will  be  the  responsibility  of 
the  permittee  until  the  final  bond  is 
released  on  the  permit  area.  OSM 
adopted  this  provision  because  it  will 
be  necessary  for  the  regulatory  au- 
thority to  know  who  is  responsible  for 
the  permit  area,  the  boundary  of  the 
permit  area,  and  the  location  of  buffer 
areas,  blasting  areas,  and  topsoil  stock- 
piles, in  order  to  make  thorough  in- 
spections. Without  continued  mainte- 
nance of  these  signs  and  markers,  in- 
spection of  the  permit  area  would  be 
difficult. 

816.11(cXl).  The  authority  for  this 
Section  is  found  imder  Section  517(d) 
of  the  Act.  The  placement  of  identifi- 
cation signs  at  points  of  access  to  the 
permit  area  from  public  roads  will 
identify  to  the  regulatory  authority 
and  public  the  location  of  surface 
mining  activities. 

816.1  l(.cX2).  The  authority  for  this 
Section  is  found  under  Section  517(d) 
of  the  Act.  Several  commenters  felt 
that  Section  816.11(cK2)  should  only 
require  that  a  current  surface  mining 
permit  be  specified.  As  proposed  on 
September  18,  1978.  all  permits  had  to 
be  identified.  The  commenter's  sugges- 
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tion  was  accepted  and  in  Section 
816.1  l(cK2)  the  word  "each"  was  de- 
leted to  conform  this  Section  to  re- 
quire no  more  than  is  required  under 
Section  517(d)  of  the  Act. 

816.1HCX3').  Identification  signs  are 
required  to  be  posted  and  maintained 
until  the  final  bond  is  released  on  the 
permit  area.  This  provision  will  notify 
the  regulatory  authority  and  the 
public  of  the  identity  of  the  person  or 
company  responsible  for  mining  and 
reclamation  activities  In  that  area. 

816.1Ud).  A  commenter  felt  that 
Section  816.11(d)  should  be  revised  to 
require  that  all  mine  areas  be  fenced 
as  well  as  posted.  The  cost  of  construc- 
tion and  removal  of  a  fence  around 
the  permit  area,  many  of  which 
exceed  100  acres,  could  be  prohibitive. 
As  a  result,  this  suggestion  was  not 
adopted.  Underground  openings  must 
have,  under  Sections  816.13,  816.14 
and  816.15,  protective  measures  to  pre- 
vent access. 

Many  commenters  felt  that  perim- 
eter markers  should  not  have  to  be 
posted  before  submitting  a  permit  ap- 
plication, as  would  have  been  required 
under  the  proposed  version  of  this 
Section.  The  commenters  stated  that 
if  the  permit  is  refused,  then  these 
markings  would  have  to  be  removed, 
which  would  involve  added  cost.  Many 
surface  owners  probably  would  object 
to  needless  perimeter  markers  being 
installed  on  their  property,  and  some 
leases  will  not  allow  such  signs  until 
mining  Is  about  to  begin  on  that  par- 
ticular tracL  On  the  basis  of  these 
comments.  Section  817.11(d)  was 
changed  to  require  marking  only 
before  the  beginning  of  surface 
mining. 

816.1  He).  Buffer  zones  are  to  be 
identified  and  marked  to  assure  that 
unnecessary  disruption  and  degrada- 
tion of  stream  channels  will  not  occur. 
Buffer  zone  markers  are  deemed  nec- 
essary to  provide  notice  to  equipment 
operators  that  special  effort  is  re- 
quired when  mining  in  the  vicinity  of 
streams.  It  should  be  noted,  however, 
that  the  requirement  for  buffer  zone 
markers  does  not  preclude  mining 
through  streams  where  specifically  ap- 
proved by  the  regulatory  authority 
under  the  controlled  conditions  estab- 
lished in  Section  816.57(a). 

816.1  Hf).  The  use  of  blasting  signs, 
markers,  and  signals  will  provide  noti- 
fication to  any  person  entering  the 
permit  area  of  the  potential  hazard  re- 
lating to  the  use  of  explosives  and 
flyrock.  A  suggestion  was  made  to 
revise  Section  816.11(f)  so  that  it  is 
clearer  and  more  readily  enforceable 
with  respect  to  procedures  for  mark- 
ing blasting  areas,  and  to  eliminate 
any  potential  for  conflict  with  MSHA 
regulations.  The  proposed  regulatlona 
created  a  minor  enforcement  conflict 
with  MSHA.  because  30  CFR  77.1313h 


RULES  AND  REGULATIONS 

requires  everyone  to  be  removed  from 
a  blasting  area  before  a  shot  is  fired 

unless  shelters  are  provided.  If  the 
whole  mine  was  labeled  a  blasting  area 
by  OSM,  a  strict  interpretation  of  the 
MSHA  rule  would  require  everyone  on 
the  mlnesite  to  leave  or  take  shelter. 
On  the  basis  of  this  recommendation. 
Section  816.11(f)  was  amended  to  elim- 
inate potential  conflict  between  regu- 
lations of  two  Federal  agencies.  Origi- 
nally, the  proposed  regulations  stated 
that  signs  reading  "Blasting  Area" 
should  be  displayed  at  the  edge  of 
blasting  areas  along  roads  within  the 
permit  area.  This  provision  appeared 
to  be  ambiguous,  so  OSM  accepted  the 
suggestion  that  "Blasting  Area"  signs 
be  displayed  along  the  edge  of  blasting 
areas  which  come  within  50  feet  of 
roads  within  the  permit  area  or  within 
100  feet  of  any  public  road  right-of- 
way,  In  accordance  with  Section 
761.11(d)  of  these  regulations.  The  50- 
foot  distance  was  chosen  for  mine 
roads,  since  employees  will  be  using 
those  roads  Instead  of  the  public.  All 
employees  on  the  operation  should  be 
informed  when  the  blast  is  to  occur. 
As  a  result,  a  lesser  distance  is  more 
appropriate  for  posting  the  "Blasting 
Area"  signs.  These  specific  distances 
were  adopted  to  further  clarify  the  sit- 
uation in  which  "Blasting  Area"  signs 
should  be  displayed.  The  implementa- 
tion of  these  distances  will  make  the 
lnsi>ectlon  and  enforcement  process 
simpler.  Section  816.11(fK2)  was  im- 
plemented to  be  in  conformance  with 
the  provisions  of  Section  816.65(e). 
The  reader  is  directed  to  the  preamble 
on  Section  816.65(e)  for  further  discus- 
sion. Because  of  the  minor  conflict 
with  MSHA  regulations,  instead  of 
placing  a  sign  reading  "Blasting  Area" 
at  all  entrances  to  the  permit  area 
from  public  roads,  a  sign  reading 
"Warning!  Explosives  in  Use"  will  be 
required.  as  stated  In  Section 
816.11(f)(3). 

818.1  Hg).  Adequate  marking  of  top- 
soil  storage  areas  is  required  around 
all  areas  utilized  to  stockpile  topsoil  or 
other  designated  subsoils  pursuant  to 
Section  816.23.  A  few  commenters  felt 
that  requirements  for  topsoil  markers 
should  be  deleted  in  their  entirety. 
Section  515(b)(5)  of  the  Act  specifies 
the  removal  of  topsoil  from  the  land 
In  a  separate  layer  and  requires  atten- 
tion to  topsoil  handling,  storage,  and 
preservation.  Such  attention  suggests 
clear  identification  of  topsoil  storage 
areas.  Topsoil  identification  will  assist 
operators  in  complying  with  the  regu- 
lations and  will  aid  citizens  and  regiila- 
tors  in  enforcing  them.  Based  on  this 
rationale.  Section  816.11(g)  was  not 
changed. 


f8K.lS-816.15    Casing     and     MiUing     of 
drilled  holes. 

Except  for  the  differences  noted 
below,  Sections  816.13-816.15  are  sub- 
stantially identical  to  the  under- 
ground mining  performance  st&ndards 
in  Sections  817.13-817.15.  The  reader 
is  referred  to  the  portions  of  the  pre- 
amble for  Part  817  which  discuss  Sec- 
tions 817.13-817.15,  for  Information 
concerning  the  technical  basis,  alter- 
natives considered,  statutory  authority 
and  disposition  of  comments  for  these 
Sections.  In  auldition  to  the  Sections  of 
the  Act  cited  in  those  portions  of  the 
preamble,  these  Sections  are  based  on 
Section  515  of  the  Act.  While  the 
Office  considers  the  effects  of  improp- 
erly protected  holes  and  entrywa}^  to 
be  sufficiently  similar  in  surface  and 
underground  mining  to  warrant  sub- 
stantially Identical  performance  stand- 
ards, the  distinct  differences  between 
surface  and  underground  mining  oper- 
ations do  require  that  certain  parts  of 
these  Sections  reflect  these  distinct 
differences.  This  Is  Illustrated  by  the 
references  In  Section  817.15  to  shafts, 
drifts,  adits,  and  entryways— refer- 
ences not  specifically  stated  in  Section 
816.15.  Additional  differences  are 
shown  in  Sections  816.14  and  816.15. 
which  deal  respectively  with  the  tem- 
porary sealing  of  drilled  holes  and 
other  underground  openings  and  the 
permanent  sealing  of  drilled  holes  and 
other  underground  openings. 

9  81C.21-816.25    TopMil. 

Authority  for  these  regulations  is 
contained  in  Sections  102,  201,  501, 
503.  504,  507,  508.  and  515  of  the  Act. 

The  technical  literature  used  in  pre- 
paring Sections  816.21-816.25  Includes 
the  following: 

1.  Aldon.  P..  1978.  Reclamation  of  Coal- 
mined  lAnd  In  the  Southwest,  Jour,  of  Soil 
and  Water  Const..  Vol.  33.  No.  2.  pp.  7^79. 

2.  Baker.  James  B.  and  Broodfoot.  W.  M. 
1977.  Site  Evaluation  P^r  Light  Important 
Southern  Harclwoods.  U.8.D.A..  Forest  Serv- 
ice General  Technical  Report  80-14. 

i.  Carman.  W.  H..  1975.  Forest  Site  Qual- 
ity EvaluaUon  In  the  United  States,  Ad- 
vances in  Agronomy.  Vol.  27  Academic 
Press.  Inc..  pp.  225-226. 

4.  Colorado.  Rules  and  Regulations  of  the 
Land  Reclamation  Board.  1976  pp.  1-25. 

5.  LuU.  H.  W.,  1959.  VJ8.D.A..  Forest  Serv- 
ice. Misc.  Pub.  No.  768. 

6.  McCormack.  E..  1976.  Soil  Reconstruc- 
tion: Selecting  Materials  For  Placement  In 
Mine  Reclamation.  Mining  Congress  Jour- 
nal. 

7.  McCormack.  E.  1974.  Research  and  Ap- 
plied Technology  Symposium.  2d.  Oct,  22- 
24.  Louisville.  Ky..  pp.  150-162. 

8.  Montana.  Rules  and  Regulations  adopt- 
ed pursuant  to  Title  50.  Chapter  10.  R-CJiC 
1947.(1978) 

9.  Plass.  W.  T..  1978.  ReclamaUon  of  Coal- 
mined  Land  in  Appalachla.  Jour,  of  Soil  and 
Water  Cons..  Vol.  33.  No.2,  pp.  56-61. 

10.  Power  and  others.  1978.  Reclamation 
of  Coal-mined  Land  in  the  Northern  Great 


Plains.  Jour,  of  Soil  and  Water  Cons.,  Vol. 
33.  No.  2.  pp.  69-74. 

11.  VS.  Department  of  Agriculture.  Soil 
Conservation  Service,  1975  Soil  Taxonomy, 
Agriculture  Handboolc  No.  436.  and  U.S.  De- 
partment of  Agriculture.  Soil  Conservation 
Service,  Agriculture  Handbook  No.  18. 

These  sections  contain  regulations 
for  achieving  the  requirements  of  Sec- 
tions 515(b)  (5)  and  (6)  of  the  Act,  as 
well  as  certain  of  the  provisions  relat- 
ing to  revegetatlon,  protection  of  the 
hydrologlc  balance,  minimization  of 
air  pollution,  and  prompt  reclamation. 
These  sections  require  that  persons 
conducting  surface  mining  activities 
remove  topsoil  or  other  approved 
plant-growth  material  before  begin- 
ning mining  operations,  save  it  for 
later  use  in  a  manner  conducive  to 
protecting  the  primary  root  medium 
from  contamination  and  erosion,  and 
redistribute  it  in  a  manner  which  will 
enhance  its  productivity.  Systematic 
handling  and  storage  practices  can 
protect  physical  and  chemical  charac- 
terisitics  of  the  soil  that  are  necessary 
to  maintain  vegetation  while  it  is  in 
storage  and  after  it  has  been  redistrib- 
uted onto  the  regraded  area.  These 
regulations  are  Intended  to  minimize 
water  pollution  and  provide  a  medium 
for  plant  growth  capable  of  returning 
mined  land  to  a  condition  and/or  use 
equal  to  or  higher  than  that  before 
mining. 

S  816.21    Topsoil:  General  requirements. 

Numerous  commenters  voiced  con- 
cern that  Section  816.21(a)  could  pre- 
vent mixing  of  the  B  and  C  horizons 
or  other  supplemental  materials,  and 
that  selected  overburden  materials 
should  not  be  removed  before  surface 
disturbance.  According  to  these  com- 
menters, the  requirement  "as  a  sepa- 
rate operation"  could  also  restrict 
movement  of  topsoil  materials  during 
regular  mining  operations  and  in- 
crease compaction.  The  phrase  "as  a 
separate  operation"  is  not  Intended  to 
require  an  operation  separate  and 
apart  from  the  regular  ongoing  mining 
program,  but  the  topsoil  to  be  saved 
must  t>e  removed  as  a  separate  layer 
and  as  a  logical  step  in  the  mining 
process.  Thus,  when  practical,  the  ma- 
terial should  be  moved  only  once  from 
its  original  location  to  the  place  where 
it  should  rest  permanently  as  a  part  of 
the  new  soil.  Nor  was  the  Intent  to 
prevent  the  mixing  of  the  soil  strata  If 
the  resulting  soil  has  been  determined 
to  be  equal  to  or  more  suitable  for 
vegetation  as  provided  in  Sectiok 
816.21(e).  This  Section  has  been  re- 
vised to  better  asstire  that  its  Intent  is 
clear. 

A  commenter  suggested  that  there 
was  not  an  obvious,  impelling  reason 
for  emphasizing  that  A  horizon  mate- 
rials should  constitute  the  definition 
of    topsoillng    material.    The    Office 
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agrees  that  topsoil  is  a  general  term 
that  is  used  in  at  least  four  ways  (Agri- 
culture Handbook,  No.  18,  p.  185).  In 
an  effort  to  avoid  confusion,  the 
Office  has  elected  to  define  topsoil  in 
accordance  with  one  of  those  common 
usages  and  to  use  the  term  "topsoil  or 
substitute  materials"  when  making 
reference  to  specific  topdressing  mate- 
rial. Further,  the  Office  recognizes 
that  some  sites  may  not  contain  top- 
soil  as  defined  in  these  regulations 
and,  when  that  is  the  case,  paragraph 
816.22(e)  is  applicable. 

A  commenter  suggested  that  OSM 
require  several  feet  of  subsoil  to  be 
saved  and  used  to  separate  the  topsoil 
from  the  spoil  in  all  reclamation.  This 
commenter  felt  that  only  in  this  way 
could  the  operator  be  sure  that  the 
subsoil  is  nontoxic.  The  Office  decided 
that  healthy  subsoil  will  be  assured 
vmder  the  requirements  of  Sections 
816.22,  816.48,  and  816.103  which 
assure,  respectively,  that  enough  top- 
soil  or  a  combination  of  topsoil  and  a 
substitute  or  supplemental  material  is 
preserved  to  ensure  productivity  (in- 
cluding, in  some  cases,  horizons  below 
the  A  horizon),  that  toxic  materials 
are  promptly  Identified  and  properly 
disposed  of,  and  that  at  least  4  feet  of 
nontoxic  cover  is  placed  over  toxic  ma- 
terial remaining  after  mining. 

Commenters  recommended  that  a 
clause  be  added  to  this  Section 
exempting  premlnlng  activities  from 
the  separation  of  vegetation  from  the 
topsoil  removed,  as  well  as  stockpiling 
of  the  surface  material  removed.  The 
Office  has  determined  that  a  state- 
ment in  Section  816.21  or  816.22  that 
would  exempt  activities  that  "normal- 
ly precede  mining  operations"  from 
topsoil  removal  Is  not  warranted  since 
applicable  exemptions  are  set  forth  in 
the  regulations  for  the  activity  in- 
volved (see  for  example.  Sections 
816.152(d),  816.162(d),  and  816.172(d), 
which  cover  topsoil  handling  associat- 
ed with  read  construction). 

Several  conunenters  suggested  delet- 
ing the  reference  to  Section  816.23 
from  Section  816.21(b)  because  Section 
816.23  requires  stockpiling  only  when 
it  is  impractical  to  redistribute  topsoil 
Immediately.  The  Office  believes  that 
reference  to  Section  816.23  is  needed 
to  further  identify  the  topsoil  storage 
and  stockpile  requirements.  Therefore, 
the  {»mmenter8*  suggestion  has  been 
rejected. 

Several  commenters  were  concerned 
that  it  may  not  be  desirable  or  envi- 
ronmentally sound  to  respread  topsoil 
material  "immediately"  following  the 
final  grading.  They  contended  that 
topsoil  material  should  not  be  re- 
spread  imtll  the  graded  area  has  had 
time  to  settle;  thus,  the  word  "immedi- 
ately" should  be  removed  from  Para- 
graph (b)  of  this  Section.  The  Office 
has  rejected  these  comments  because 
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the  regulatory  authority  can  rely  on 
the  term  "when  it  is  Impractical  to 
promptly  redistribute"  of  Section 
816.23(a)  and  require  stockpiling  if  it 
appears  that  immediate  respreadlng 
would  be  impractical  because  of  poten- 
tial settling  problems. 

S  816.22    Topsoil:  Removal. 

The  requirements  of  Section  816.22 
are  essential  for  reconstructing  a  plant 
growth  medium  (soil)  that  will  create 
the  most  favorable  qualities  for  plant 
growth.  Soil  profiles  vary  widely  in 
thickness,  from  mere  films  to  those 
many  feet  thick.  Some  of  the  thicker 
deep  layers  may  need  to  be  examined 
because  of  their  Importance  to  drain- 
age and  other  factors  (Agricultural 
Handbook  No.  18.  p.  147).  Also,  plant 
roots  require  soil  horizons  that  are 
able  to  supply  adequate  water,  air,  and 
nutrients  (Agricultural  Handbook  No. 
18,  p.  249).  Thus,  the  friable  nature  of 
the  A  horizons  makes  them  the  most 
favorable  material  for  seedbeds  among 
existing  materials  at  most  sites. 

McCormack  (1976)  stated:  "In  most 
areas,  the  A  horizon  of  natural  soil  is 
vastly  superior  to  any  imderlying  soil 
horizon  or  geologic  strata.  Even  if  it  is 
only  3  or  4  Inches  thick,  careful  han- 
dling and  return  of  this  horizon  to  the 
surface  is  required  for  most  successful 
reclamation.  The  soil  survey  indicates 
the  thickness  of  the  A  horizon  and 
properties  that  are  important  to  recla- 
mation, including  texture,  structure, 
organic  matter  content,  and  pH."  To 
mix  the  various  soil  horizon,  during  re- 
moval could  be  coimterproductive  to 
restoration  of  the  disturbed  area  to  a 
level  at  least  equal  to  the  premlnlng 
capability. 

The  regulatory  authority  might  re- 
quire removal  and  separation  of  the  B 
horizon  or  portions  of  the  C  horizon 
or  other  substrata  if  necessary  to 
obtain  soil  productivity.  Plass  ( 1978,  p. 
57)  states  that  proper  topsoillng  may 
Involve  the  removal  and  storage  of  the 
A.  B,  and  C  horizons.  McCormack 
(1976,  p.  19)  states  that:  "Instances 
where  the  geological  strata  is  better 
stilted  for  the  productive  growth  of 
plants,  although  imcommon,  do  exist 
in  a  few  areas  and  should  be  recog- 
nized before  final  plans  for  excavating 
and  regrading  are  made."  Similarly, 
the  Montana  rules  and  regulations 
(sections  26-2.10(10)S10280(8Ke)  and 
26-1.10(10)810340(6))  provide  for  the 
use  of  plant-growth  materials,  other 
than  topsoil,  when  those  materials  are 
determined  superior  in  production  po- 
tential to  the  topsoil  of  a  disturbed 
area. 

Agricultural  Handbook  No.  18  states 
that  "Some  plant  roots  penetrate  to 
much  greater  depths  than  commonly 
beUeved."  Also,  McCormack  (1976) 
wrote  that  "Most  A  horizons  are  less 
than  10  inches  thick— too  thin  for  a  fa- 
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vorable  root  zone  for  most  plants. 
Other  favorable  material  must  be 
placed  below  the  A  horizon  in  order  to 
create  a  favorable  root  zone  several 
feet  in  thickness.  "  In  most  areas  the  B 
horizon  is  more  satisfactory  in  the 
root  zone  than  is  material  from  geo- 
logic strata,  but  McCormack  says 
these  materials  need  evaluation  and 
the  one  most  suited  to  restoring  pro- 
duction should  be  chosen.  The  lower 
horizons  ordinarily  possess  qualities 
that  are  less  favorable  for  plant 
growth.  Thus,  to  mix  these  materials 
will  ordinarily  lessen  the  productive 
potential.  However,  mixing  or  the  use 
of  substitute  material  is  authorized 
under  Section  816.22  when  these  prac- 
tices can  be  advantageous  to  establish- 
ing permanent  vegetation  and  restor- 
ing disturbed  area  to  the  premining 
production  potential. 

The  mixing  of  topsoil  and  selected 
overburden  is  an  acceptable  practice 
when  the  mixture  produces  a  soil 
medium  more  suitable  for  land-use  ca- 
pability and  productivity  than  topsoil. 
Alternative  strata  may  be  used  as  a 
growth  medium  when  topsoil  Ls  either 
of  inadequate  quality  or  quantity. 
Colorado  and  Montana,  in  their  regu- 
lations, recognize  the  importance, 
under  certain  conditions,  of  providing 
for  the  use  of  overburden  other  than 
topsoU.  WhUe  McCormack  (1976) 
states  that  vertical  sections  above  coal 
formations  generally  are  widely  varied 
in  their  suitability  for  covering  a  dis- 
turbed area,  he  goes  on  to  state:  "In- 
stances where  the  geological  strata  are 
better  suited  for  the  productive 
growth  of  plants,  although  uncom- 
mon, do  exist  in  a  few  areas  and  plans 
for  excavating  and  regrading  are 
made." 

All  determinations  of  suitability  of 
various  horizons  and  their  appropriate 
handling  ought  to  be  based  on  previ- 
ously performed  analyses  and  ade- 
quate field  trails. 

Paragraph  (a);  Timing.  Several  com- 
menters  Indicated  that  the  language  in 
this  paragraph  Implies  that  the  vege- 
tative cover  should  be  cleared  from 
the  entire  area  before  removing  the 
topsoil.  Thus,  it  was  suggested  that 
"all  areas"  be  replaced  with  "immedi- 
ate areas."  Also,  they  contended  that 
the  term  "vegetative  cover"  is  too 
broad  and  could  be  interpreted  as  re- 
quiring the  removal  of  all  organic  ma- 
terial. The  Office  agrees  with  these 
comments  because  removing  the  vege- 
tative cover  from  more  than  the  imme- 
diate area  to  be  affected  would  be  im- 
practical and  could  be  envirormiental- 
ly  damaging.  In  reviewing  this  para- 
graph, the  Office  believes  that  delet- 
ing the  word  "all"  will  make  it  clear 
that  operators  are  not  required  to 
remove  vegetation  from  the  entire 
permit  area  before  beginning  the  top- 
soil  removal  operation.  However,  the 


Office  believes  that  the  language  of 
this  paragraph  clearly  states  that  only 
the  vegetative  cover  that  could  Inter- 
fere with  the  use  of  the  topsoil  need 
be  cleared.  Therefore,  this  part  of  the 
commenters'  suggestion  has  not  been 
accepted. 

Commenters  requested  clarifications 
concerning  the  requirement  for  the  re- 
moval of  topsoil  for  roads,  sedimenta- 
tion structures,  or  other  related  activi- 
ties that  normally  precede  mining  op- 
erations. Topsoil -removal  exclusions  or 
requirements  for  specific  activities  are 
covered  in  the  regulations  sections  for 
those  activities  (for  example.  Sections 
816.152  and  816.162  (topsoil  removal 
for  roads)  and  Section  816.46  (sedi- 
mentation structures)).  Therefore, 
this  paragraph  is  unchanged. 

Paragraph  (6);  Materials  to  be  re- 
moved. Numerous  comments  were  re- 
ceived objecting  to  the  provision  for 
removal  of  all  topsoil.  Commenters 
generally  argued  that  this  provision 
was  far  too  broad  and  does  not  consid- 
er such  factors  as  low  productivity, 
rocky  soils,  operator  safety  on  steep 
slopes,  machine  technology,  suitability 
of  topsoil.  topography,  and  vegetative 
cover.  They  contended  that  the  Office 
lacks  justification  to  require  all  topsoil 
to  be  removed  with  no  consideration 
given  to  the  aforementioned  factors. 
This  paragraph  is  intended  to  imple- 
ment the  mandate  of  section  515(bK5) 
of  the  act,  which  the  Office  believes 
requires  removal  of  all  topsoil  except 
in  those  situations  where  removal  of 
substitute  material  is  approved.  The 
exception  for  the  use  of  substitute  ma- 
terials enables  the  regulatory  authori- 
ty to  consider  those  factors  listed  as 
concerns  by  the  commenters. 

Paragraph  (c);  Material  to  be  re- 
moved in  thin-topsoil  situations.  Com- 
menters contended  that  Paragraph  (c) 
ignores  situations  where  it  might  be 
appropriate  and  beneficial  to  salvage 
at  least  portions  of  the  B  horizon 
along  with  the  A  horizon,  irrespective 
of  the  A  horizon  thickness.  The  re- 
quirement of  6  Inches  is  Intended  to  be 
a  minimum.  Section  816.22(d)  autho- 
rizes the  regulatory  authority  to  re- 
quire that  additional  material  be  saved 
if  necessary  to  ensure  soil  productiv- 
ity. 

Commenters  argued  that  the  regula- 
tions Ignore  situations  where  there  is 
no  topsoil  and  no  surface  material 
suitable  for  plant  growth.  In  order  to 
make  it  clear  that  sutistitutes  and  sup- 
plements can  be  used  in  these  situa- 
tions, the  Office  has  added  a  reference 
to  Paragraph  (e)  of  this  Section. 

Paragraph  (d):  Subsoil  segregation. 
Numerous  comments  were  received  ot>- 
jecting  to  this  paragraph.  Commenters 
generally  argued  that  permitting  the 
regulatory  authority  to  Impose  a  re- 
quirement to  separate  and  segregate 
the  B  and  C  horizons  Is  beyond  the 


scope  of  Section  5IS<bK5)  of  the  Act. 
This  separation  and  segregation  may 
be  necessary  In  some  situations  to 
meet  the  requirements  of  Section 
515(b)(6)  of  the  Act  and  for  the  land 
to  be  restored  to  a  condition  capable 
of  supporting  its  premining  use.  The 
Office  has,  therefore,  elected  to  retain 
the  requirements  so  the  regulatory  au- 
thority may  require  separation  of  the 
horizons  when  necessary  to  obtain  soil 
productivity.  Powers  and  others  (1978, 
p.  73)  found  that  replacing  topsoH 
(primarily  A  horizon  material)  and 
subsoil  (primarily  B  horizon)  in  sepa- 
rate layers  was  superior  to  mixing  the 
two  materials.  (See  Aldon.  1978.  p.  77). 

Paragraph  ie):  Topsoil  substitutes 
and  supplements.  Paragraph  (e)  of 
this  section  was  Incorrectly  numbered 
in  the  proposed  regulations,  and  the 
numbering  has  been  corrected. 

A  commenter  noted  that  toxicity  of 
the  overburden  material  should  not  be 
based  on  sulfide  content  alone,  be- 
cause neutralizing  material  is  often 
available  in  the  overburden  that  can 
be  used  to  reduce  the  pH  level.  Since 
some  strata  contain  neutralizing  mate- 
rial that  can  be  used  to  prevent  exces- 
sive acidity,  the  Office  concures  that 
the  analysis  should  be  expressed  In 
terms  of  net  acidity  or  net  alkalinity. 
(See  Plass.  1978.  p.  57;  Orandt.  1978  p. 
64.) 

A  number  of  commenters  argued 
that  the  test  for  nitrogen  may  not 
always  be  essential  and  that  the  deter- 
mination of  need  for  the  test  should 
be  made  locally.  The  Office  agrees, 
and  the  need  for  tests  of  nitrogen  will 
be  determined  by  the  regulatory  au- 
thority. 

Commenters  contended  that  conven- 
tional wet  or  dry  oxidation  methods  of 
determining  organic  matter  reflect 
geologic  carbon  as  well  as  recent  soil 
organic  materials.  Since  carbonaceous 
material  that  has  little  value  for  plant 
nutrition  will  be  reflected  In  tests  for 
organic  matter,  this  test  has  been  de- 
leted as  a  general  requirement.  It  may 
be  required  when  determined  neces- 
sary by  the  regulatory  authority. 

Commenters  pointed  out  that  water- 
holding  capacity  is  associated  with  soil 
texture  and  soil  structure.  They 
argued  that  structure  will  be  modified 
by  moving  the  soil  and  that  measuring 
the  water-holding  capacity  of  the  un- 
disturbed material  t>efore  mining  will 
not  be  a  reliable  Indicator  of  water- 
holding  capacity  of  the  soil  after 
mining.  The  Office  concurs,  and  the 
icquirement  for  a  specific  test  for 
water-holding  capacity  was  deleted 
and  is  now  at  the  discretion  of  the  reg- 
ulatory authority. 

Several  commenters  stated  that  the 
proposed  regulations  in  Sections 
816.22(e)  and  (eKI)  are  not  consistent 
in  that  the  first  paragraph  says  "equal 
to  or  more  suitable"  and  the  second 


says  "more  suitable."  This  was  a  valid 
comment  and  the  Section  has  been  re- 
written accordingly. 

A  number  of  commenters  responded 
to  the  requirement  that  qualified  soil 
scientists  and  agronomists  certify  test 
data.  One  suggested  that  additional 
professionals,  such  as  geologists  and 
foresters,  should  be  added  to  this  list. 
Other  commenters  stated  there  were 
no  standards  for  approving  laborato- 
ries; therefore,  it  would  be  sufficient 
to  have  the  soil  tests  performed  by  a 
laboratory  using  standard  testing  pro- 
cedures. The  Office  has  determined 
that  the  regulatory  authority  approval 
of  a  laboratory  using  standard  proce- 
dures Is  adequate  to  assure  reliability 
of  the  test  results,  because  standard 
laboratory  procedures  exist  that  are 
regionally  accepted  for  soil  analysis. 

A  commenter  suggested  deleting 
"segregated"  from  paragraph  (e)(4).  It 
was  suggested  that  this  change  was 
necessary  to  allow  the  mixing  of  strata 
in  areas  where  It  could  be  shown  that 
the  mixed  overburden  is  equal  to  or 
more  suitable  for  the  approved  post- 
mining  land  use  than  is  the  available 
topsoil.  The  Office  has  determined 
that  these  regulations  protide  for  the 
mixing  of  strata  under  paragraph 
(eXI)  and  that  the  wording  of  (eX4) 
should  be  retained  to  assure  that  sub- 
stitute materials  are  segregated  when 
necessary  to  protect  the  substitute  ma- 
terials from  contamination  by  mr.terl- 
als  unsuitable  for  plant  growth. 

Paragraph  (/);  Limits  on  topsoil  re- 
moval area.  A  commenter  suggested 
deleting  paragraph  (fK2)  because  it  is 
inconsistent  with  the  heading  "topsoil 
removal"  and  is  duplicative  of  Section 
816.24(b)(3).  The  provisions  of  para- 
graph (f)  provide  guidance  for  limiting 
the  size  of  the  area  from  which  topsoil 
Is  removed  at  any  one  time,  and  Sec- 
tion 816.24(b)(3)  relates  to  redistribu- 
tion after  removal.  Thus,  the  Office 
elects  to  retain  paragraph  (fM2)  of 
Section  816.22  to  provide  for  limiting 
the  size  of  the  area  of  topsoil  removal 
so  this  variable  can  be  controlled, 
thereby  minimizing  air  pollution  and 
disturbance  to  the  hydrologic  balance 
that  could  result  when  extensive  areas 
of  topsoil  are  removed  before  su^ual 
mining  of  the  area. 

A  commenter  suggested  adding  a 
new  paragraph  called  "Toxic  Topsoil" 
to  Section  816.22.  The  paragraph,  as 
proposed,  would  require  toxic  topsoil 
to  be  treated  like  all  other  toxic  mate- 
rials. Section  816.103  of  these  regula- 
tions provides  direction  in  handling  all 
acid  and  toxic-forming  nuiterials.  The 
Office  has  determined  that  the  toxic 
surface  layer  would  be  considered  as 
toxic  material  under  Section  816.103 
and  that  the  proposed  addition  to  the 
regulations  Ls  not  necessary. 


$816.23    TopMik  Storage. 

Section  816.23  is  Intended  to  protect 
the  physical  and  chemical  qualities  of 
topsoil  while  that'  material  is  being 
stored.  Plass  (1978.  p.  57)  writes  that 
"planned  placement  may  segregate 
material  suitable  for  revegetation." 
and  McCormack  (1976)  states  that 
burying  the  A  and  B  horizons  under 
many  feet  of  spoO  during  a  surface 
mining  operation  is  not  compatible 
with  full  restoration  of  productive  po- 
tentials. 

The  requirements  of  this  Section  are 
essential  for  protecting  the  quality  of 
the  topsoil  and  other  materials  that 
are  to  be  distributed  as  the  surface 
layer.  Thus,  initial  placement  must  be 
selective  so  as  to  protect  the  material 
from  wind  and  water  erosion  and  pro- 
tect the  physical  and  chemical  quali- 
ties of  soil  materials  while  those  mate- 
rials are  being  stored.  For  example,  a 
vegetative  cover  may  be  required  im- 
mediately after  a  portion  of  the  stock- 
piled material  is  in  place,  if  the  grow- 
ing season  permits  or  If  It  Is  required 
for  stability  and  to  keep  important  nu- 
trients from  breaking  down  and  leach- 
ing out. 

The  removal  prohibition  Is  intended 
to  minimize  chemical  and  physical 
losses  that  may  occur  when  soils  are 
handled  excessively.  Likewise,  the 
Office  recognizes  that  it  may  some- 
times be  necessary  to  move  stockpiled 
materials  before  they  are  redistribut- 
ed. These  regulations  aDow  removal 
from  one  stockpile  area  to  another 
area  after  regulatory  authority  ap- 
proval Is  obtained. 

A  commenter  proposed  that  stockpil- 
ing of  topsoil  for  roads  associated  with 
coal  exploration  be  eliminated  from 
the  regulations.  It  was  argued  that 
only  a  minimal  amount  of  surface  ma- 
terial need  be  removed  to  allow  4- 
wheel-drive  vehicles  to  get  to  and  from 
the  site  and  Chat  the  surface  material 
can  be  pushed  to  the  side  of  the  road 
and  redistributed  throughout  the  dis- 
tributed area  Immediately  after  the 
drilling  site  is  evacuated.  The  com- 
menters' concerns  are  dealt  with  in 
the  preambles  to  Part  815  and  Sec- 
tions 816.150-816.176. 

Commenters  suggested  that  requir- 
ing both  annual  and  perermial  plants 
to  be  seeded  may  not  be  appropriate, 
realistic,  or  cost  effective.  The  Office 
concurs  that  the  seed  to  be  used 
shoiild  be  determined  according  to  site 
and  operational  situations,  and  those 
situations  are  provided  for  under  Para- 
graph (bKlKil). 

Commenters  wanted  this  Section  to 
require  that  stockpiles  be  seeded  or 
planted  Immediately,  or  that  mulch  be 
used  when  temperatures  are  too  low  to 
establish  vegetation  when  needed  to 
control  erosion.  Section  816.113  of  the 
regulations  requires  seeding  or  plant- 
ing during  the  first  normal  period  fa- 


vorable for  planting  conditions,  and 
mulching  is  required  when  necessary 

to  protect  the  soil  from  erosion.  Thus, 
the  proposed  language  would  be  repet- 
itive of  other  sections  and  was  not 
deemed  necessary  in  this  section. 

$81414    To|Moa- RcdirtributkMi. 

This  Section  requires  that  regraded 
land  be  scarified  or  otherwise  treated 
as  required  by  the  regulatory  authori- 
ty to  eliminate  slippage  and  promote 
root  penetration.  Scarification  may  be 
conducted  after  topsoUlng  when  the 
regulatory  authority  approves.  The 
person  conducting  the  surface  mining 
activity  Is  required  to  redistribute  top- 
soil  and  other  materials  to  a  uniform 
stable  thickness,  to  prevent  excessive 
compaction,  and  to  protect  the  topsoil 
from  wind  and  water  erosion  before 
and  after  It  Is  seeded  aiKl  planted. 

McCormack  (1976)  wrote  that  "of 
greater  Importance  than  any  other 
factor  In  achieving  successful  reclama- 
tion of  siu^ace  mined  land  is  the 
nature  of  the  soil  left  at  the  surface 
after  mining.  The  natiu^  of  this  soil 
determines  the  choices  available  for 
plant  species."  McCormack  then 
stated  that  "Soils  should  be  recon- 
structed so  as  to  have  a  sequence  of 
horizons  chosen  from  the  best  availa- 
ble soils  and  geologic  strata.  This  wlU 
create  the  most  favorable  qualities  for 
plant  growth."  The  topsoil  must  be 
uniformly  redistributed  in  a  manner 
that  assures  placement  and  compac- 
tion compatible  with  the  needs  of  the 
species  that  will  be  used  to  restore  the 
disturbed  area  to  its  premlned  poten- 
tial. 

Lull  (1959.  p.  27)  found  that  soU 
compaction  drastically  reduces  the 
pore  space  through  which  water 
moves  in  the  soil,  thereby  reducing  In- 
filtration and  percolation,  increasing 
runoff,  and  encouraging  erosion. 
Baker  (1977,  p.  2)  said  the  growth  of 
hardwoods  depends  on  the  following 
soil  factors:  (a)  Soil  physical  condition, 
(b)  moisture  availability  during  grow- 
ing season,  (c)  nutrients  available,  and 
(d)  aeration.  These  same  factors  must 
be  considered  so  that  the  redistributed 
soil  layers  wiU  support  the  vegetation 
required  under  Sections  816.111- 
816.117.  Under  Section  816.24.  compac- 
tion that  restricts  root  penetration 
must  be  avoided  during  topsoil  redis- 
tribution since  closely  packed  soil  can 
be  relatively  Impermeable  (Powers  and 
others.  1978.  pp.  11-72).  Numerous 
commenters  argued  that  the  require- 
ment for  scarification  in  all  caste  is 
unnecessary  and  that  the  slippage  po- 
tential is  lo^  or  nonexistent  on  level 
or  nearly  level  lands  and  that  the  need 
for  scarification  depends  upon  site 
conditions  such  as  soil  type,  soil  depth, 
compaction  of  spoil,  climate,  and  to- 
pography. Thus,  rocky  or  sandy  over- 
burden often  Ls  too  loose  and  unconso- 
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Udated  to  create  slippage  surfaces. 
Hence,  mandatory  scarification  before 
replacement  of  topsoil  may  not  serve 
the  objective  of  protection  of  topsoil 
from  contamination  on  all  sites.  Fur- 
ther, it  was  contended  that  compac- 
tion depends  upon  equipment  used 
and  overburden  material  characteris- 
tics. The  regulation  as  written  pro- 
vides that  regraded  land  shall  be  scari- 
fied or  otherwise  treated.  Therefore,  a 
change  In  the  regulation  Is  not  neces- 
sary, since  the  method  to  be  used  to 
eliminate  slippage  may  be  determined 
on  a  site-by-site  basis. 

(816.25    TopMil:      NutrienU      and      soil 
amendments. 

This  Section  sets  forth  soil  nutrient 
and  amendment  provisions  to  ensure 
that  the  surface  soil  layer  will  support 
the  revegetation  requirement  of  the 
postraining  land  use.  The  soil  tests 
that  are  used  to  determine  soil  produc- 
tivity and  fertilizer  and  soil-amend- 
ment needs  are  to  be  performed  by  a 
qualified  laboratory  using  standard 
methods  approved  by  the  regulatory 
authority. 

Like  Section  816.22.  Section  816.25 
provides  for  utilization  of  the  results 
of  soU  tests,  trials,  analyses,  and  sur- 
veys required  by  Section  779.21  of 
these  regulations.  The  availability  of 
mineral  elements  essential  to  plant 
growth  varies  considerably  in  strata  of 
the  overburden.  This  wide  variation  in 
available  plant  nutrients  makes  it  ad- 
visable to  sample  the  surface  material 
to  determine  if  the  proposed  land  use 
and  vegetative  plan  is  feasible  (Plass, 
1978.  p.  58).  If  the  strata  of  overbur- 
den contain  good  supplies  of  mineral 
nutrients,  these  materials  if  properly 
used  on  the  mined  and  graded  lands 
will  provide  adequate  nutrients.  How- 
ever, some  soil  materials  will  require 
the  addition  of  amendments  to  e8tat>- 
llsh  vegetation  that  can  be  sustained 
on  the  disturt>ed  area  (Orandt.  1978.  p. 
64.  and  Aldon.  1978.  p.  78). 

A  commenter  suggested  a  rewrite  of 
this  Section  that  would  specify  the 
necessary  chemical  analysis.  The  pro- 
visions of  this  new  section,  as  suggest- 
ed, would  include  guidance  on  repre- 
sentative samples,  limestone  fineness 
and  depth  of  Incorporation,  and  fre- 
quency of  testing.  The  Office  t>elieves 
that  the  suggested  language  Is  duplica- 
tive of  the  provision  contained  in  Sec- 
tion 816.22(e).  and  that  analysis  de- 
tails should  be  developed  by  the  regu- 
latory authority;  therefore,  the  com- 
menter's  alternative  has  not  been  ac- 
cepted. 

A  commenter  suggested  deletion  of 
the  phrase  "in  the  amounta  deter- 
mined" and  the  Inclusion  of  "if  shown 
to  be  required"  by  soil  tests  "and 
known  plant  nutrient  requirements" 
to  assure  that  the  basis  for  making 
lime    and    fertilization    recommenda- 
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tlons  was  correlated  with  crop  re- 
sponses in  the  field.  Further,  it  was 
stated  that  many  native  spedes  of 
plants  have  not  been  extensively  ana- 
lyzed for  nutrient  requirements  and 
that  soil  tests  by  themselves  cannot 
provide  enough  information  to  pre- 
scribe nutrient*.  The  Office  reject* 
this  recommendation  because  the  Sec- 
tion clearly  Indicates  that  the  recom- 
mendations are  to  meet  the  revegeta- 
tion requirements  and  are  not  a  blan- 
ket requirement  to  apply  nutrients  or 
amendments.  g^ 

Numerous  commenters  expressed 
various  opinions  on  requiring  that  soil 
tests  be  certified  by  a  soil  scientist  or 
agronomist.  Some  contended  that  lab- 
oratories conducting  soil  tests  may  not 
have  agronomists  or  soil  scientists  on 
their  staff,  yet  the  laboratory  is  quali- 
fied to  conduct  soil  tests.  Other  com- 
menters said  that  approval  of  the  lab- 
oratory was  not  necessary,  only  the 
certlficaton  by  an  agronomist  or  soil 
scientist:  and  a  third  group  said  that 
the  regulatory  agency  should  be  re- 
stricted to  approving  the  testing  meth- 
ods. 

After  careful  consideration,  the 
Office  has  determined  that  the  re- 
quirement for  certification  by  a  soil 
scientist  or  agronomist  is  not  neces- 
sary when  soil  testing  is  a  major  activi- 
ty of  the  laboratory  and  the  labora- 
tory is  approved  by  the  regulatory  au- 
thority. Therefore,  the  Office  has  de- 
leted the  requirement  for  certification 
by  a  soil  scientist  or  agronomist  be- 
cause other  specialists  (for  example, 
analytical  chemists  or  soil  scientists) 
may  be  equally  well  qualified  to  certi- 
fy the  soil-testing  procedures  and  re- 
sults. To  assure  that  soil  tests  are  con- 
ducted by  qualified  personnel,  the 
Office  has  accepted  the  recommenda- 
tion that  tests  be  performed  by  a 
qualified  laboratory  using  standard 
methods  approved  by  the  regulatory 
authority.  This  requirement  will  pro- 
duce results  that  can  be  compared  and 
will  be  the  only  necessary  control 
since  regulatory  authority  approval  of 
the  laboratory  amounts  to  approval  of 
the  qualifications  of  the  laboratory 
personnel. 

S  816.41  -816.57     Hydroloffic  balance. 

These  Sections  require  that  surface 
coal  mining  and  reclamation  oper- 
ations be  planned  and  conducted  so  as 
to  minimize  disturbance  to  the  prevail- 
ing hydrologlc  balance.  The  purpose 
of  these  requirements  Is  to  ensure  that 
both  long-term  and  short-term  adverse 
changes  in  the  hydrologlc  balance, 
that  could  be  caused  by  mining  and 
reclamation  activities,  will  be  prevent- 
ed or  minimized  both  on  and  off  the 
mine  site. 

The  authority  for  these  Sections  is 
set  forth  in  the  Act  at  Sections  102, 


201,  501.  503.  504,  507,  508,  509.  510. 
515.  517.  519.  522.  701.  717. 

The  literature  used  In  writing  the 
performance  standards  to  protect  the 
hydrologlc  balance  includes,  in  addi- 
tion to  other  works  cited  within  the 
Preamble  text; 

1.  Agricultural  Research  Service. 
1961.  "A  Universal  Equation  for  Pre- 
dicting Rain-Fall  Erosion  Losses" 
DSDA.  ARS  Special  Report  22-66. 
Idarch  1961.  11  pp.  (Sec.  816.45  a-h) 

2.  Appalachian  Regional  Commis- 
sion and  the  Kentucky  Oepartment 
for  National  Resources  and  Environ- 
mental Protection.  1975.  "Surface 
Mine  Pollution  Abatement  and  Land 
Use  Impact  Investigation  Report" 
ARC  71-66-T2.  Vol.  II.  pp.  82-238. 
Eastern  Kentucky  University,  Rich- 
mond. Kentucky.  (Sees.  816.42(a-b), 
816.48(aKb).  816.50(aKb).  816.51(bKc». 

3.  Barthauer.  G.L.  1971.  "PtMution 
control  of  preparation  plant  voastes—A 
research  and  demonstration  project," 
In  AIME  Environmental  Quality  Con- 
ference. June  7-9.  1971.  Washington. 
D.C.  American  Institute  of  Mining. 
Metallurgical,  and  Petroleum  Engi- 
neers. Inc..  Paper  EQC38.  10  pp.  (Sec. 
816.42) 

4.  Bennet;  M.  and  Wilson.  D.  1975. 
"Clearwater  National  Forest— water- 
shed analysis  procedure:"  U.S.  Depart- 
ment of  Agriculture.  Forest  Service, 
CHearwater  National  Forest.  Idaho, 
Various  Paglngs.  (Sees.  816.41(d). 
816.45(a-g)) 

5  Bhutani.  J.,  et  al.  1975,  "Impact  of 
Hydrologic  Modifications  on  Water 
Quality. "  EPA ^00/2-75-007  Office  of 
Research  and  Development.  U.S.  Eiivl- 
ronmental  Protection  Agency,  Wash- 
ington. D.C.  20460.  530  pp.  (Sec. 
816.42(a)) 

6.  Biesecker,  J.E..  and  George.  JR. 
1966.  "Stream  Quality  in  Appalachia 
As  Related  to  Coal-Mine  Drainage," 
1965.  U.S.  Geological  Survey  Circular 
526,  27  pp.  USDOI  Geological  Survey, 
Washington.  D.C.  (Sec.  816.42(a), 
816.50) 

7.  Bone.  S.W..  et  al.  (no  date).  "Ohio 
erosion  control  and  sediment  pollution 
abatement  guide. "  Ohio  State  Univer- 
sity. Ohio  Cooperative  Extension  Serv- 
ice Bulletin  594.  19  p.  (Sec.  816.45<»- 

g» 

8.  Boyson.  S.M.  1973.  "Erosion  and 
Sediment  Control  in  Urbaniiing 
Areas."  Proceedings— Planning  and 
Design  for  Urban  Runoff  and  Sedi- 
ment Management.  University  of  Ken- 
tucky. Lexington.  1973.  pp.  24-29.  (Sec. 
816.45(a-g)> 

9.  Boyson,  S.M..  1975.  "A  Procedure 
for  Estimating  Urban  Sediment 
Yield."  Paper  presented  1975  Winter 
Meeting  AmerlcHn  Society  of  Agricul- 
tural Engineers.  Paper  No.  75-2545.  12 
pp.  (Sec.  816.45(a-g)) 

10.  Brackenrich.  J.D.  1974.  "Design 
criteria  of  sediment  control  structures 


in  AppalachitL"  American  Society  of 
Agricultural  Engineers,  Winter  Meet- 
ing. Dec  10-13,  1974.  Chicago,  m.. 
Paper  No.  74-2569.  19  pp.  and  appen- 
dixes. (Sees.  816.42(a).  816.45. 
816.46(b),  816.47,  816.49(aKb),  816.56) 

11.  Braley,  S-A.  1954.  "Acid  Mine 
Drainage:  1.  The  Problem,"  Mechani- 
zaUon,  Vol  18.  No.  1.  pp.  87-«9,  (Sees. 
816.50<aKb),  816.52(aKb),  816.57) 

12.  Brune,  G.M.  1953.  "Trap  Effi- 
ciency of  Resevoirs. "  Transactions 
American  Geophysical  Union,  Vol.  34, 
No.  3,  pp.  407-418.  (Sees.  816.46(bXc). 
816.47,  816.49(aKb),  816.56) 
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81S.41     Hydrologic    balance:    General    re- 
quirements. 

Section  816.41  sets  forth  In  general 
terms  the  hydrologlc  requirements  for 
surface  mining  activities.  In  light  of 
the  testimony  presented  before  Con- 
gress during  deliberations  over  the 
Act.  the  requirements  of  the  Act.  and 
State  regulations  on  the  subject,  de- 
tails are  provided  which  are  believed 
to  t>e  sufficient  to  ensure  that,  on  a 
national  basis,  all  surface  coal  mining 
and  reclamation  operations  are  con- 
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ducted  In  an  environmentally  accept- 
able manner.  The  process  of  surface 
.mining  Involves  a  number  of  changes 
In  land  cover,  drainage  pattern,  and 
nature  of  the  overburden  that  may 
markedly  alter  the  hydrology  of  an 
area.  (See  the  Environmental  Impaat 
Statement  accompanying  these  rules. 
Section  III-B.  Water). 

Past  studies  have  documented 
changes  In  flooding,  base  flows,  sedi- 
mentation, and  water  quality  In 
streams  draining  mined  watersheds 
(Curtis.  1972a.  13  pp;  b.  p.  2;  1973.  p.  3: 

1974.  p.  2;  Davis.  1967.  pp.  426-428. 
Ollley  and  others.   1977.  p.  23;  Plass 

1975.  p.  18;  Simpson.  1977.  p.  8),  In  ad- 
dition, adverse  Impacts  can  occur  to 
the  groundwater  resource  and  In 
downstream  stream  flow  and  ecoslon 
characteristics  by  mining  (Dyer,  1977. 
p.  13),  although  these  latter  changes 
are  less  easily  documented  and  usually 
become  a  consideration  only  when 
large  areas  are  mined.  These  various 
Impacts  result  because  Interruptions  In 
one  or  more  components  of  the  hydro- 
logic  cycle  of  an  area  often  affect 
other  components  In  the  system 
(Gregory  and  Walling,  1973.  p.  456). 
For  example,  the  changes  In  water 
yield  associated  with  removing  vegeta- 
tion to  expose  soil  In  surface  activities 
can  result  In  stream  channel  Instabil- 
ity problems  (Galbralth,  1973,  p.  21). 
Other  examples  are  discussed  In  the 
EJnvlronmental  Impact  Statement, 
Section  III-B,  Water).  Therefore.  It  Is 
Important  that  the  hydrologlc  balance 
of  an  area  to  be  mined  be  altered  as 
little  as  possible  as  a  result  of  surface 
mining. 

The  regulations  are  structured  on 
the  premise  that  the  applicant  for  a 
permit  will  research  and  understand 
the  hydrologlc  balance  In  the  mine 
plan  and  adjacent  areas  prior  ta 
mining,  as  well  as  understand  the  po- 
tential impacts  of  mining  on  that  bal- 
ance, so  that  operations  are  planned 
and  conducted  to  minimize  distur- 
bances to  the  hydrologlc  balance  both 
onslte  and  offslte.  Since  the  hydrolo- 
glc balance  may  be  restored  only  after 
long  periods  of  time  (Surface  Mining 
Control  and  Reclamation  Act.  House 
Report  No.  95-218,  p.  113).  It  Is  neces- 
sary for  the  permittee  to  project  long- 
term  Implications  of  the  mining. 

The  primary  source  of  legal  authori- 
ty for  this  Section  Is  Section 
515(b)(10)of  the  Act. 

1.  Several  commenters  suggested 
that  the  language  of  Sections 
816.41(a)  and  817.41(a)  be  changed  so 
that  It  would  be  necessary  to  plan  for 
protecting  the  hydrologlc  balance  on 
only  the  "affected  area"  and  not  the 
"mine  plan  area."  The  Office  recog- 
nizes that  there  was  an  error  In  the 
proposed  rules  since  "mine  plan  area" 
Is  the  "affected  area."  Thus,  the  word 
"affected"   was   replaced   with   "adja- 


cent." The  phrases  "mine  plan  area" 
and  "adjacent  areas"  must  be  retained. 
A  plan  of  activities  for  a  permit  must 
Include  both  the  hydrologlc  balance  of 
more  than  Just  the  permit  area,  be- 
cause sections  507.  508.  510  and  515  of 
the  Act  require  protection  of  the  hy- 
drologlc balance  off  the  mine  site. 

2.  Several  commenters  suggested 
that  Sections  816.41(a)  and  817.41(a) 
of  the  regulations  be  changed  to  copy 
the  language  of  Section  515(bX10)  of 
the  Act.  which  requires  that  distur- 
bances to  the  hydrologlc  balance  l>e 
minimized.  This  suggestion  is  rejected, 
because  Congress  Intended  that  Its 
general  language  be  fleshed  out  with 
more  specific  and  precise  regulations 
(Sections  501(b)  and  201(c)  of  the  Act). 
Many  of  the  terms  used  by  Congress 
are  not  defined  or  explained  and  thus 
are  too  vague  to  toe  enforced  effective- 
ly until  given  more  precise  meanings. 
The  Office  has  the  responsibility  to 
determine  what  key  terms  like  "mini- 
mize" and  "best  technology  currently 
available"  mean  within  the  framework 
of  technical  knowledge  and  other  ap- 
plicable law. 

3.  Several  commenters  stated  that, 
under  State  law,  water  appropriations 
can  lawfully  disturb  the  offslte  hydro- 
logic  balance  and  Sections  816.41(a) 
and  817.41(a)  should  be  clarified  ac- 
cordingly. OSM  position  on  this  is  that 
Federal  laws  and  regulations  is  con- 
trolling in  the  unlikely  event  of  a  con- 
flict and  the  additional  language  Is  not 
necessary. 

4.  One  commenter  suggested  chang- 
ing Sections  816.41(a)  and  817.41(a)  so 
that  mining  on  a  watershed  would  be 
phased  to  minimize  the  amount  of 
land  disturbed  at  any  one  time.  In 
accord  with  the  probable  cumulative 
Impacts  on  all  anticipated  mining  In 
the  general  area.  See  30  CFR  Section 
786.19(c).  The  commenter  stated  that 
the  greatest  disturbance  of  the  hydro- 
logic  balance  occurs  during  active 
mining  operations;  consequently,  mini- 
mization of  disturbance  of  the  hydro- 
logic  system  can  only  be  accomplished 
if  mining  operations  in  a  watershed 
are  phased  to  minimize  the  amount  of 
land  under  active  mining  at  any  given 
time.  The  alternative  of  changing  Sec- 
tions 816.41(a)  and  817.41(a)  to  Include 
this  statement  was  considered  and  re- 
jected since  no  significant  advantage 
would  be  realized  from  this  change. 
OSM  feels  that  the  present  wording 
allows  for  phased  mining  on  a  water- 
shed. The  regulation  which  provides 
for  this  control  Is  Section  786.19(c) 
which  places  the  responsibility  on  the 
regulatory  authority  for  assessment  of 
probable  cumulative  Impacts  of  all  an- 
ticipated mining  In  the  general  area 
upon  the  hydrology  of  the  area. 

5.  Three  commenters  felt  that  Sec- 
tions 816.41(a)  and  817.41(a)  should  t>e 
changed  to  delete  "In  the  depth  .  .  . 


surface  drainage  channels'  because 
constraints  on  Individual  elements  of 
the  hydrologlc  system  are  not  neces- 
sary to  preserve  the  overall  hydrologlc 
balance.  The  Office  rejected  this  pro- 
posal, because  the  regulations  do  not 
require  that  the  exact  ground  water 
levels  toe  maintained,  but  rather  that 
changes  brought  about  by  mining  are 
required  to  minimize  the  disturbance 
to  the  prevailing  hydrologlc  balance 
(Section  515(bK10)  of  the  Act). 

6.  One  commenter  suggested  that 
Section  816.41(c)  be  deleted  since  It  is 
not  necessary  In  order  to  require  com- 
pliance with  other  applicable  laws  and 
regulations.  This  suggestion  was  re- 
jected since  this  Section  provides  guid- 
ance of  the  general  requirements  that 
the  permittee  must  meet,  and  further 
OSM  Is  required  to  ensure  protection 
of  the  hydrologlc  balance  as  may  be 
required  by  these  other  laws. 

7.  Several  commenters  questioned 
the  provisions  of  Sections  816.41(d). 
The  commenters  were  divided  on  their 
position;  some  felt  that  this  Section 
should  be  expanded  to  cover  more  de- 
tails on  seeding  and  mulching,  while 
others  felt  paragraphs  (dKl)  or  (dM2) 
should  be  shortened  or  be  completely 
deleted  from  the  regulations.  One  al- 
ternative which  was  considered  was  to 
expand  this  Section  to  t>e  more  specif- 
ic and '  more  Inclusive  as  far  as  the 
stated  practices  to  control  and  mini- 
mize pollution.  This  alternative  was 
rejected  because  Section  816.41  dis- 
cusses alternative  practices  for  pro- 
tectliig  the  hydrologlc  balance  and  is 
not  exclusive.  The  details  and  specifics 
of  the  topics  mentioned  here  are  ade- 
quately addressed  In  the  Sections  fol- 
lowing 816.41,  and  In  particular  Sec- 
tions 816.111-816.117.  Another  alterna- 
tive considered  was  to  entirely  delete 
this  Section  of  the  regulations.  Com- 
menters felt  there  was  no  need  for  this 
Section  since  It  was  alleged  to  lack 
specification,  consisting  of  only  prac- 
tices which  may  be  used  to  «w;hleve  the 
requirement  of  the  Act.  However, 
since  this  Is  a  general  Section  which  Is 
designed  to  provide  both  rationale  and 
guidance  to  achieve  the  required  per- 
formance standards.  It  was  decided  to 
reject  this  alternative  and  to  retain 
the  language  of  the  proposed  regula- 
tions. This  discussion  also  applies  to 
Section  817.41(d). 

8.  One  commenter  noted  that  Sec- 
tion 816.41(dKl)  requires  emphasis  of 
practices  that  prevent  or  minimize 
water  pollution  and  changes  In  flow.  In 
preference"  to  the  use  of  the  water 
treatment  facilities.  The  commenter 
felt  that  this  guideline  effectively  pre- 
cludes the  use  of  water  treatment 
facilities  even  when  they  would  merit 
consideration  for  economical  reasons. 
This  regulation  Is  necessary  to  comply 
with  Section  15(bK10)  of  the  Act.  The 
office  has  not  changed  this  provision. 
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because  prevention  or  minimization  of 
the  source  of  pollutants  precludes  the 
necessity  of  long-term  maintenance  of 
water  treatment  facilities  and  Is. 
therefore,  a  more  cost-effective  tech- 
nique. 

9.  Several  commenters  suggested 
that  the  language  of  Sections 
816.41(d)(3)  and  817.41(d)(3)  be 
changed  to  clarify  the  Intent  of  this 
regulation,  especially  with  regard  to 
"practices"  and  "for  as  long  as  treat- 
ment Is  required."  Alternative  lan- 
guage was  considered  and  editorial 
changes  were  made  to  clarify  that 
"these  practices"  refers  to  the  prac- 
tices listed  In  Paragraph  (d)(2).  The 
length  of  the  period  for  which  an  op- 
erator Is  responsible  for  treatment  Is 
clarified  In  Section  816.42. 

9816.42    Hydrologlc  balance:  Water  qual- 
ity standards  and  effluent  limitations. 

A.  Introduction 

1.  Authority  for  this  Section  is  Sec- 
tions 102.  201.  501.  503.  504.  505,  506. 
507.  509.  510.  515,  517.  519,  522,  701, 
702.  and  717  of  the  Act. 

2.  This  Section  specifies  water  pollu- 
tion control  collection  and  treatment 
requirements  and  contains  minimum 
water  quality  standards  and  effluent 
limitations.  A  general  discussion  of  the 
basis  and  purpose  of  this  Section  was 
at  43  Fed.  Peg.  41744-41746  (Sept.  18. 
1978).  To  provide  clarity  to  the  reader, 
the  Section  was  restructured  from  the 
proposed  version  to  Include  discrete  al- 
phanumeric paragraphs. 

3.  Paragraph  (a)  of  this  Section  es- 
tablishes several  Important  standards 
for  the  protection  of  the  hydrologlc 
balance  from  surface  mining  activities. 
Under  816.42(aKl).  all  drainage  from 
the  disturbed  surface  areas  Is  to  be 
passed  through  sedimentation  ponds 
prior  to  discharge  of  the  drainage 
either  to  a  stream  or  out  of  the  permit 
area.  Disturbed  area  In  this  context  is 
as  defined  in  Section  701.5,  with  the 
modifications  provided  by  section 
816.42(aK4).  That  modification 
exempts  certain  areas  from  816.42 
which  are  to  be  regulated  with  respect 
to  sedimentation  and  acid  or  toxic 
mine  drainage  by  other  provisions  of 
Part  816.  See.  e.g.  Sections  816.43. 
816.44,  816.49,  816.47,  816.48,  816.150  et 
seq. 

4.  Of  course.  In  addition  to  sedimen- 
tation, persons  must  use  treatment 
facilities  to  reduce  acid  or  other  toxic 
contents  of  drainage  from  the  dls- 
turl)ed  area,  to  meet  the  effluent  llml- 
Utlons  of  Section  816.42(aK7)  for  pH. 
Iron,  and  manganese,  and  any  other 
pollutant  parameters  limited  by  appli- 
cable State  or  Federal  law.  See  Sec- 
tions 816.41(c).  d(3);  816.42(aK7). 

5.  Sedimentation  ponds  utilized  to 
satisfy  the  requirements  of  816.42 
(aKl)-(2),  are  to  be  designed,  con- 
structed, operated,  maintained,  and  re- 
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moved  according  to  the  requirements 
of  Section  816.46.  They  are  to  t>e  con- 
structed before  the  commencement  of 
mining  operations.  See  Section 
816.42(aK5).  Use  of  sediment  ponds,  in 
conjunction  with  other  control  meas- 
ures, will  implement  the  Act's  require- 
ments for  use  of  the  Best  Technology 
Currently  Available  for  limiting  sedi- 
mentation (Section  515(bK10)(B))  and 
protection  of  fish  and  wildlife  (Section 
515(b)(24))  of  the  Act.  and  to  minimize 
disturbance  of  the  hydrologlc  balance 
during  and  after  mining  (Section 
515(bK10)).  The  preamble  to  Section 
816.46  contains  a  detailed  explanation 
of  the  Office's  determination  regard- 
ing Best  Technology  Currently  Availa- 
ble with  respect  to  sedimentation. 

For  acid  and  other  toxic  mine  drain- 
age, treatment  facilities  are  to  be  re- 
quired during  and  after  mining  oper- 
ations as  necessary  technology  under 
Section  515(bK10KA)  of  the  Act  and 
Best  Available  Control  Technology 
under  Section  515  (b)(24)  of  the  Act, 
(Barthauer.  1971,  10  pp.;  Calhoun. 
1968.  pp.  78-40;  Colgate  et  al.,  pp.  46. 
47;  Grim  and  Hill.  1974;  pp.  198-200. 
269-273;  Kosowski;  1973,  83  pp.;  Mane- 
val.  1975,  pp.  210-219;  Martin,  1974. 
pp.  26-37;  Robins  et  al.  (USEPA).  1977. 
pp.  3-4;  USEPA-19T3(b).  pp.  87-105, 
215-359;  USEPA,  1976  (b).  Vol.  1,  pp. 
13-84.  Vol.  2  pp.  81-88.  USEPA-1977a 
(42  F.A.21380-21390)). 

6.  Sediment  ponds  and  other  treat- 
ment facilities  are  to  be  utilized  until 
regulatory  authority  approval  for 
their  removal  is  granted  under  Section 
816.42(a)(2).  which  principally  Imple- 
ments Section  515(bK10)  and 
519(c)(2>-(3)  of  the  Act.  Exemption 
from  the  requirements  of  Section 
816.42(a)(l)-(2)  only  may  be  author- 
ized for  drainage  from  "small"  areas 
under  Section  816.42(aK3).  to  avoid 
causing  more  dlstui>bance  of  land  to 
construct  sediment  ponds  than  will 
result  from  the  small  disturbed  drain- 
age area  Itself.  However,  even  this  ex- 
emption can  only  be  authorized  if  the 
drainage  will  still  meet  applicable  ef- 
fluent limitations  and  water  quality 
standards  for  receiving  waters. 

7.  Under  Section  816.42(aXb),  both 
drainage  from  disturbed  areas  which  Is 
mixed  with  drainage  from  other  areas 
together  must  achieve  the  effluent 
limitation  of  Section  816.42(a)(7),  This 
Is  specified  to  avoid  ambiguous  Inter- 
pretation, as  may  have  resulted  with 
the  proposed  version  of  Section 
818.42(a).  That  Section  provided  that 
"discharges  of  water  from  areas  dis- 
turt>ed  by  surface  mining  activities 
shall  be  made  in  compliance  with  all 
Federal  and  State  laws  and  regula- 
tions .  .  .".  I»roposed  Section  816.42(a) 
also  provided  that  all  surface  drainage 
from  the  disturbed  area,  was  to  be 
passed  through  a  sedimentation  pond 
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or   a  series   of  sedimentation   ponds 
before  leaving  the  permit  area. 

The  Office  has  experienced  interpre- 
tative questions  In  the  field  under  the 
interim  program  regarding  responsibil- 
ity of  operators  for  discharges  of 
drainage  from  sedimentation  ponds 
which  mix  drainage  from  areas  dis- 
turbed by  current  surface  coal  mining 
and  reclamation  operations  with 
drainage  from  other  areas  undisturbed 
by  those  operations,  such  as  previous- 
ly mined  land.  The  Office  Interprets 
the  relevant  provision  of  Its  Interim 
regulations.  30  CFR  715.17(a),  to 
Impose  on  the  operator,  in  such  cir- 
cumstances, the  obligation  to  achieve 
the  effluent  limitations  for  all  of  the 
mixed  drainage,  not  just  a  portion  of 
it. 

Section  715.17(a)  and  proposed  Sec- 
tion 816.42(a)  require  that  "discharges 
from  areas  disturbed  by  surface  coal 
mining  and  reclamation  operations 
must  meet  all  applicable  Federal  and 
State  laws  and  regulations  .  .  ."  (em- 
phasis added).  Under  Section  301  and 
401  of  the  (Tlean  Water  Act.  a»  amend- 
ed (33  U.S.C.  1311.  1341(b)).  mixed 
drainage  from  current  coal  mining  op- 
erations and  other  areas  discharged 
from  a  sediment  pond  is  deemed  to  be 
a  "point  source"  and,  therefore,  re- 
quired to  meet  the  relevant  EPA  efflu- 
ent limitations,  including  application 
of  such  limitations  in  the  case  of  com- 
mingling drainage  from  "active"  and 
"inactive"  areas  as  defined  by  EPA  (40 
CFR  434.32(c)  1978.  30  CFR  Section 
717.15(a)  and  proposed  Section 
816.42(a)  thus  implied)  that  mixed  dis- 
charges must  not  be  violative  of  ".  .  . 
applicable  Federal  .  .  .  laws  and  regu- 
lations .  .  ." 

In  addition.  Sections  715.17(a)  and 
proposed  816.42(a)  required  that  all 
discharges  from  areas  disturbed  by 
surface  coal  mining  and  reclamation 
operations  must  meet,  at  a  minimum, 
certain  specified  quantitative  effluent 
limitations  for  total  iron,  total  manga- 
nese, total  suspended  solids,  and  pH. 
The  Office  Interprets  these  provisions 
to  cover  all  discharged  drainage  that  is 
mixed  with  drainage  from  the  dis- 
turbed area.  Without  this  interpreta- 
tion, severe  damage  to  the  hydrologic 
balance  will  result  from  the  unregulat- 
ed discharges  of  polluted  water  from 
disturbed  areas  mixed  with  water  from 
other  sources.  Moreover,  field  Investi- 
gative and  monitoring  techniques  are 
not  generally  available  to  allow  for 
necessary  precision  in  separating  out, 
at  the  entrances  and  exits  of  sedimen- 
tation ponds,  the  pollutant  loads  of  in- 
dividual waters.  The  Impracticality  In 
the  field  of  treating  or  testing  a  por- 
tion of  the  drainage  discharged  from 
the  disturbed  area  as  greater  portions 
of  the  permit  area  are  mined,  there- 
fore, requires  the  interpretation  that 
all  mixed  drainage  meet  effluent  11ml- 
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tations.  In  order  to  assure  that  all  dis- 
charges from  the  disturbed  areas  meet 
the  effluent  limitations  before  leaving 
the  permit  area. ' 

Clarification  of  Section  816.42(aK6) 
win  ensure  that,  where  the  sedimenta- 
tion pond  or  series  of  ponds  Is  used  in 
a  manner  as  to  resiilt  In  the  mixing  of 
drainage  from  disturbed  and  undis- 
turbed areas,  all  of  the  mixed  drainage 
will  have  to  meet  the  effluent  limita- 
tions at  the  point  of  the  last  discharge 
from  the  permit  area.  Except  to  the 
extent  that  discharges  from  undis- 
turbed areas  are  mixed  with  dis- 
charges from  disturbed  areas,  dis- 
charges from  undisturbed  areas  are 
not  subject  to  the  effluent  limitations 
of  816.42(a).  Thus,  discharges  from  un- 
disturbed areas  need  not  meet  effluent 
limitations  where  the  permittee  has 
designed  diversions  or  other  proce- 
dures to  avoid  the  mixing  of  dis- 
charges from  disturbed  and  undis- 
turbed areas. 

8.  Section  816.42(aK7)  specifies  the 
standards  by  which  the  quality  of  dis- 
charges of  drainage  from  the  dis- 
turbed area  are  to  be  measured.  First, 
discharges  are  required  to  meet  all  ap- 
plicable requirements  of  Federal  and 
State  law.  Second,  at  a  minimum,  cer- 
tain specific  quantitative  effluent  limi- 
tations are  to  be  achieved,  according 
to  the  table  at  the  end  of  816.42(aK7) 
and  the  Interpretive  material  In  foot- 
notes to  this  table.  USEPA  regulations 
Implementing  the  Clean  Water  Act's 
Section  402  NPDES  permit  system  itee 
40  CFR  434)  were  the  base  for  devel- 
opment of  the  effluent  limitations  at 
Section  816.42(a)(7).  However,  the  Of- 
fice's limitations  are  based  on  the  au- 
thority of  the  Surface  Mining  Control 
and  Reclamation  Act  and  have  been 
modified  from  USEPA  regulations  to 
fully  Implement  the  provisions  of  the 
Act. 

9.  Section  816.42(b)  is  promulgated 
to  set  forth  the  circumstances  under 
which  discharges  subject  to  816.42(a) 
may  be  allowed  to  deviate  from  the  ef- 
fluent limitation  requirements  of  Sec- 
tion 816.42(a)(7).  The  exemption  pro- 
vided for  Is  to  provide  equitable  relief 
from  the  effluent  limitations  when  the 
discharge  is  subject  to  an  extraordi- 
nary precipitation  event,  if  the  drain- 
age involved.  In  fact,  results  from  such 
an  event. 

10.  The  Office  has  coordinated  these 
regulations  with  the  EPA  and  has  re- 


■Botti  Pennsylvania  and  Kentucky  State 
laws,  preexisting  the  Act.  also  required  the 
operator  to  meet  effluent  limitations  with 
respect  to  all  parts  of  active  and  inactive 
commingled  discharges  (Kentucky— 4  JTy. 
Admin.  Reg.  l:055-Sectlon  2  (July  2,  1975); 
Pennsylvania— See  Commonwealth  vs. 
Bamet  and  Tucker  Co..  4&S  Pa.  392.  319 
A2d.  871  (1974).  ajr±  after  remand,  472  PA 
115.  317  A2d.  Ml  (1977):  CommontoeaUh  vs. 
Hamar  Coal  Co..  452.  PA.  77.  306  A2d.  308 
(1973). 


celved  that  Agency's  written  concur- 
rence to  these  regulations  as  they 
relate  to  EPA's  water  quality  stand- 
ards. Both  agencies  will  strive  to  mini- 
mize duplicative  efforts  in  standard 
setting,  permit  Issuance,  monitoring 
requirements.  Inspections,  and  en- 
forcement. 

Regarding  coordination  and  minimi- 
zation of  permitting,  the  OSM  regula- 
tions require  that  regulatory  programs 
permitting  systems  under  the  Surface 
Mining  Act  be  closely  coordinated 
with  NPDES  permit  requirements 
under  the  Clean  Water  Act.  See  30 
CPR  770.12,  778.19/783.19. 

786.11(bXcK4);  786.12.  Those  proce- 
dures should  serve  to  Insure  that  un- 
necessary duplication  is  prevented  on 
a  case-by-case  basis.  Discharger  moni- 
toring requirements  have  been  coordi- 
nated as  discussed  in  the  preamble  to 
Sections  816.52  and  817.52.  Standard 
setting  has  and  will  continue  to  be 
carefully  coordinated  with  EPA. 

B.  Analysis  of  Comments  and  Alterna- 
tives 

1.  Many  commenters  were  concerned 
with  the  quantitative  effluent  limita- 
tions proposed  by  OSM  at  the  table  in 
816.42(aK2).  They  recommended  that 
these  be  deleted  so  that  discharges 
from  disturbed  areas  would  comply 
only  with  all  "applicable"  Federal  aind 
State  laws  and  regulations,  or  that  re- 
sponsibility for  specifying  effluent 
limitations  be  left  entirely  to  the  Envi- 
ronmental Protection  Agency  (EPA) 
under  EPA's  Effluent  Guidelines  and 
Standards  for  the  Coal  Mining  Point- 
Source  Category  under  the  National 
Pollution  Discharge  Elimination 
System  (NPDES)  Permit  Program  (40 
CFR  Part  434).  These  recommenda- 
tions were  carefully  analyzed  and  re- 
jected, for  several  reasons. 

2.  (a)  Under  Sections  301.  304.  and 
401  of  the  Clean  Water  Act.  coal 
mining  operations  must  obtain 
NPDES  permits  and  comply  with 
EPA's  effluent  limitation  regulations 
(40  CFR  Part  434)  for  point-source  dis- 
charges of  pollutants  to  surface  water 
of  the  "United  SUtes."  Those  regula- 
tions, however,  apply  only  during  the 
active  phase  of  mining  operations  and 
do  not  extend  to  the  reclamation 
phase  of  mining.  Further,  neither  the 
NPDES  permit  system  nor  EIPA's  regu- 
lations cover  "nonpoint"  source  dis- 
charges to  surface  water,  any  dis- 
charges to  ground  water,  or  discharges 
to  surface  waters  that  do  not  meet  the 
agency's  definition  of  "waters  of  the 
United  States." 

(b)  The  NPDES  system  also  assumes 
the  existence  of  a  point  source  dis- 
charge before  applicable  effluent  limi- 
tations attach  to  the  discharge.  This 
system  would  leave  entirely  unregulat- 
ed any  non-point  discharges,  of  which 
surface  and  underground  mining  activ- 


ities have  many,  largely  resulting  from 
the  storm  water  runoff  over  surface 
areas  and  ground  waters  exciting  un- 
derground mine  workings.  Under  Sec- 
tions 102,  506,  510,  515,  516.  and  517  of 
the  Act,  however,  all  water  discharged 
as  a  result  of  coal  mining  and  reclama- 
tion operations  which  could  materially 
damage  the  hydrologic  system  are  to 
be  regulated  through  a  permit  sj^stem 
and  regulations,  which  will  require  col- 
lection of  non-point  runoff  and  treat- 
ment to  limit  discharges  of  pollutants 
to  ground  or  surface  waters.  H.R.  Rep. 
No.  95-218.  95th  Congress  1st  Session 
at  114;  USEPA  (1976  b).  vol.  1  at  19; 
USEPA  (1973(b))  at  156-157.  Further. 
under  Sections  515(bK10)  and 
516(bK9)  of  the  Act  coal  mining  wlU  be 
regulated  through  both  the  mining 
and  reclamation  phases.  Therefore, 
the  requirements  of  816.42  included 
the  effluent  limitations  already  appli- 
cable to  coal  mining  point  sources  and 
also  provisions  to  fill  gaps  not  now 
covered  under  the  present  national 
EPA  regulatory  program.  (See  In  re 
Surface  Mining  Regulation  Litigation, 
456  F.  Supp.  1301.  1313-1315 
(D.C.D.C.  1978)). 

3.  It  is  noted  that  non -point  source 
discharges  to  surface  waters  and  some 
discharges  to  groundwater  could  be 
regulated  by  USEPA.  Section  208  of 
the  Clean  Water  Act  provides  for  the 
development  of  programs  controlling 
nonpoint  source  dischsirges  from 
mining.  Section  304(e)  of  the  Clean 
Water  Act  allows  EPA  to  control 
runoff  to  surface  waters.  If  the  runoff 
contains  toxic  or  hazardous  pollutants 
and  is  ancillary  to  operation  of  an  In- 
dustrial establishment  which  Itself 
causes  "point  source"  discharges.  Sec- 
tion 402(bKlKD)  of  the  Clean  Water 
Act  authorized  NPDES  permits  provi- 
sions which  control  the  disposal  of 
pollutants  into  "wells."  Sections  1421- 
1424  of  the  Safe  Drinking  Water  Act 
(SWDA)  authorize  EPA  and  States  ap- 
proved under  Section  1422(a)— SWDA 
to  Issue  regulations  and  permits  to 
control  underground  Injections  (sub- 
surface emplacement  of  fluids  by  well 
Injections).  Section  1424.  SWDA  estab- 
lishes a  mechanism  for  sole  source 
aquifer  determination  and  protection 
through  withholding  of  Federal  finan- 
cial assistance.  Subtitle  D  of  the  Re- 
source Conservation  and  Recovery  Act 
may.  upon  promulgation  of  the  regula- 
tions. Include  controls  over  environ- 
mental contamination  from  coal  waste 
disposal  Including  protection  against 
both  surface  water  and  ground  water 
pollution. 

However.  EPA  has  not  Implemented, 
by  regiilations  and  State  plans,  any  of 
these  statutory  provisions  as  to  coal 
mining,  nor  is  it  expected  that  this  will 
occur  on  a  national  basis  In  the  near 
future.  Moreover.  EPA  national  policy 
is  to  utilize  programs,  developed  under 
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Titles  IV-V  of  the  Act  (SMCRA)  to 
satisfy  the  Section  208.  Clean  Water 
Act's  State  program  plan  requirements 
with  respect  to  coal  mining.  Thus,  the 
effluent  limitations  requirements  of 
816.42  will  be  used  to  satisfy  208  re- 
quirements, by  Inclusion  of  Title  V 
SMCRA's  State  or  Federal  programs 
as  208  plans  by  USEPA. 

4.  A  number  of  commenters  objected 
to  the  application  of  the  proposed  ef- 
fluent limitations  to  all  surface  drain- 
age from  the  "disturbed  areas"  which 
is  defined  to  Include  areas  that  have 
been  graded,  seeded,  or  planted.  These 
objections  resulted  principally  from 
the  extension  of  effluent  limitations 
ot  surface  drainage  from  areas  dis- 
turbed by  mining  after  final  backfill- 
ing and  grading. 

In  contrast.  EPA  effluent  limitations 
for  the  Coal  Mining  Point  Source  Cat- 
egory under  the  NPDES  permit 
system  (40  CFR  Part  434)  apply  only 
to  active  mining  areas.  As  defined  In 
EPA's  regulations  (42  FR  21383). 
"active  mining  areas"  refers  to  "a 
place  where  work  or  other  activity  re- 
lated to  the  extraction,  removal,  or  re- 
covery of  coal  Is  being  conducted 
except,  with  respect  to  surface  mines, 
any  area  of  land  on  or  In  which  grad- 
ing has  been  completed  to  return  the 
earth  to  desired  contour  and  reclama- 
tion work  has  begun." 

Commenters  asserted  that  no  basis 
exists  for  extension  of  effluent  limita- 
tions to  discharges  from  mining  oper- 
ations In  a  "non-active"  (or  "reclama- 
tion") phase  and  that  such  an  exten- 
sion was  not  necessary  to  ensure  pro- 
tection of  the  hydrologic  balance 
under  the  Surface  Mining  Act. 

(a)  There  is  no  substantial  basis  in 
the  Surface  Mining  Act  or  the  record 
upon  which  the  office  can  distinguish 
between  "Active"  and  "reclamation" 
phases  of  mining  and  reclamation  op- 
erations for  the  purpose  of  excluding 
the  application  of  effluent  limitations 
or  of  justifying  less  stringent  effluent 
limitations. 

Under  Section  515(b)  of  the  Act: 

"(b)  General  performance  standards 
shall  be  applicable  to  all  surface  coal 
mining  and  reclamation  operations 
and  shall  require  the  operation  as  a 
minimum  to  ...  (10)  minimize  the 
disturbances  to  the  prevailing  hydrolo- 
gic balance  at  the  mine  site  and  In  as- 
sociated offslte  areas  and  to  the  qual- 
ity and  quantity  of  water  in  surface 
and  ground  water  systems  both  during 
and  ajter  mining  and  after  surface 
coal  mining  operation*  and  during 
reclamation  .  .  ."(emphasis  added). 

Similar  protection  is  afforded  by 
Section  516(b)(9)  of  the  Act  with  re- 
spect to  underground  mining.  In  addi- 
tion. Section  519(cK2)  of  the  Act  pro- 
vides that  "no  part  of  the  (perform- 
ance) bond  or  deposit  shall  be  re- 
leased .  .  .  so  long  as  the  lands  to 
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which  the  release  would  be  applicable 
are  contributing  suspended  solids  to 
streamflow  or  runoff  outside  the 
permit  area  In  excess  of  the  require* 
ments  set  by  Section  515(bK10)  .  .  .  ." 
of  the  Act.  These  sections  clearly  re- 
quire runoff  from  the  permit  area  to 
meet  necessary  requirements  to  pro- 
tect the  hydrologic  balance  through- 
out mining  and  reclamation  oper- 
ations. The  Act  does  not,  therefore,  re- 
lieve this  responsibility  for  any  por- 
tion of  the  permit  area  or  restrict  the 
requirement  to  only  "active  mining 
areas." 

(b)  A  number  of  commenters  recom- 
mended that  further  data  collection 
and  analyses  were  necessary  before 
the  subject  effluent  limitations,  could 
appropriately  be  applied  to  discharges 
from  areas  undergoing  "reclamation." 
Once  commenter  recommended  that 
while  additional  studies  were  being  un- 
dertaken, discharges  from  disturbed 
areas  be  required  only  to  comply  with 
pre-determlned  ambient  water  quality 
levels  for  receiving  streams  during  the 
reclamation  period. 

OSM  believes  that  the  control  tech- 
nology required  to  meet  effluent  limi- 
tations for  discharges  from  the  "active 
mine  area"  is  very  similar  or  the  same 
as  that  necessary  to  meet  effluent 
limitations  for  discharges  from  the 
"area  under  reclamation."  See  pream- 
ble to  Section  816.46.  In  addition,  com- 
pliance with  the  reclamation  stand- 
ards specified  In  the  Act  and  regula- 
tions (816.100-616.117)  should  mini- 
mize problems  in  meeting  the  effluent 
limitations  of  Section  816.42  during 
the  "reclamation"  period,  by  eliminat- 
ing the  creation  of  sediment,  acid,  and 
iron  that  need  to  be  treated  to  achieve 
the  limitations. 

Following  the  return  to  approximate 
original  contour  by  backfilling  and 
grading,  it  is  expected  that  the  sedi- 
ment yield  from  disturt>ed  areas  will 
actually  be  reduced  from  that  which 
occurred  during  "active"  mining  oper- 
ations. Backfilling  and  grading  to 
achieve  appropriate  premlnlng  slopes 
or  lesser  slopes  (so  as  to  eliminate 
highwalls  and  spoil  piles)  will  result  In 
general  reduction  in  slopes  in  the  vast 
majority  of  cases  and.  as  long  as  slope 
lengths  are  controlled,  reduce  erosion 
and  sediment  yields  (Grim  and  Hill. 
1974.  at  p.  151  and  p.  165;  USEPA. 
1976b  v.l.  at  38).  As  Indicated  In  DoU- 
hopf.  D.J..  Jensen.  I.B.,  and  Holder, 
R.L.  (1977  at  p.  v  and  p.  55).  topsoUed 
mine  areas  have  been  found  to  have 
less  runoff  than  similar  nontopsolled 
mine  areas  and  also  to  undergo  less 
gtdly  erosion.  Establishment  of  an  ef- 
fective and  permanent  vegetation 
cover  will  provide  stabilization  of  the 
soil  surface  with  respect  to  erosion. 

It  is  also  expected  that,  following 
"active"  mining,  concentrations  of 
acid,   iron,   and  manganese   in  mine 
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drainage  will  be  reduced  under  the 
regulations.  This  resujts  from  backfill- 
ing, compacting,  grading,  and  covering 
bare  spoils,  pits,  coal  and  acid-  and 
toxic-forming  materials  which  are  sus- 
ceptible to  acid  generation  and  the 
formation  of  other  pollutants.  (Grim 
and  Hill.  1974  at  p.  154  and  p.  98-200; 
Hill  and  Bates.  1978.  at  p.  10-13).  The 
regulations  also  require  that  If  neces- 
sary, such  materials  shall  be  treated  to 
neutralize  toxicity  In  order  to  prevent 
water  pollution. 

Moreover,  various  State  regulatory 
agencies  have  extended  similar  efflu- 
ent limitations  to  discharges  from 
lands  that  have  been  regraded.  seeded, 
and  planted,  but  which  have  not  been 
relieved  from  bond  obligations  or 
other  permit  requirements.  The  termi- 
nation of  such  requirements  is  normal- 
ly tied  to  release  of  further  permittee 
responsibility  for  mining  and  reclama- 
tion and  this  is  often  at  the  time  of 
final  bond  release.  In  a  survey  of 
eleven  coal-producing  States  (see 
Office  memorandum  to  files.  Novem- 
ber 10.  1977).  the  Office  found  that 
ten  States  specifically  extend  effluent 
limitations  on  water  quality  criteria  to 
all  phases  of  coal  mining  and  reclama- 
tion operations.  These  States  included 
Alabama.  Colorado.  Illinois.  Maryland. 
Montana,  North  Dakota.  Ohio,  Ten- 
nessee. West  Virginia,  and  Wyoming.' 

(a)  i4r*a7wa»— Section  7(f).  Open  Cut 
Land  Reclamation  Act  of  1977; 

(b)  Kentucky— A02  Ky.  Admin.  Reg. 
1:055— Section  2  (July  2.  1975).  pH:  6- 
9;  iron:  7mg/L.;  no  net  acidity;  turbi- 
dity limits) 

(c)  Pennay/rania— Section  315  of 
Pennsylvania  Clean  Stream  Law.  35 
Pa.  Stat  Ann.  Section  691.315  (1977); 
25  Pa.  Code  Sections  95:2(a).  (c):  99:33 
(acid,  pH.  Iron,  total  suspended  solids 
limits);  See  Commonwealth  vs.  Barnes 
and  Tucker  Co..  455  Pa.  392.  319  A2d 
871  (1974).  af/d.  aft  remand,  472  Pa. 
115.  371  A2d  461  (1977)  (treatment  re- 
quired for  Inactive  underground  mine 
discharges);  Harmar  Coal  Co.  v.  DER, 
—Pa.  Commonwealth—.  384  A2d  289 
(1978)  (surface  mining): 

(d)  Texas— Section  251(hM2).  Rules 
of  Texas  Surface  Mining  and  Reclama- 
tion Commission  (Feb.  23.  1976)  (sus- 
pended solids); 

(e)  Virginia— Section  907,  Virginia 
Surface  Coal  Mining  Reclamation 
Regulations  (1977).  (pH:  6-9); 

(f)  West  Virsrinia— Surface  Mining 
Reclamation     Regulations— Ch.     206. 


'The  only  surveyed  St&te  which  did  not 
indicate  a  clear  Intention  to  extend  effluent 
limitations  to  the  reclamation  phase  was 
New  Mexico;  in  this  case.  EPA  issues  dis- 
charge permits  for  discharges  from  coal 
mines  and  the  "extension  Issue"  has  never 
been  addressed  by  the  State.  In  addition, 
similar  effluent  limitation  requirements  for 
all  phases  of  mining  were  directly  imposed 
upon  the  industry  under  several  States'  laws 
as  noted  below,  prior  to  and  at  the  time  of 
passage  of  the  Act: 
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Series  V.  Section  7B.02:  (pH.  Iron,  tur- 
bidity). 

As  was  discerned  from  the  survey 
and  cited  State  laws,  application  of  ef- 
fluent llmltatlona  to  all  discharges 
from  "disturbed  areas."  until  such 
time  as  the  requirements  for  achieving 
successful  reclamation  are  met.  is 
common  practice  supporting  Section 
816.42(a). 

5.  Several  commenters  asserted  that 
sedimentation  ponds  may  not  be  nec- 
essary to  meet  the  effluent  limitations 
of  this  section  and  to  maintain  water 
quality  standards  for  downstream  re- 
ceiving waters,  suggesting  then  there 
is  no  responsibility  of  the  operator  to 
show  that  the  effluent  limitations  and 
water  quality  standards  could  be  met 
and  maintained.  Furthermore,  com- 
menters argued  that.  If  these  effluent 
limitations  could  be  met.  then  all  oper- 
ators should  be  extended  the  opportu- 
nity to  meet  this  exemption.  Related 
to  the  requests  for  elimination  of  the 
sediment  pond  requirements  of  Sec- 
tion 816.42(a)(1)  were  comments  sug- 
gesting that  the  requirement  be  modi- 
fied to  expressly  allow  for  use  of  "ap- 
propriate" sediment  control  facilities, 
rather  than  ponds. 

Recommendations  for  exemptions 
from  the  requirement  that  all  drain- 
age from  the  disturbed  area  be  passed 
through  a  sedimentation  pond  or  a 
series  of  sedimentation  ponds  before 
leaving  the  permit  area,  were  consid- 
ered by  the  Office  and  rejected.  An  ex- 
emption was  maintained  for  cases 
where  the  disturbed  drainage  area 
within  the  total  disturbed  area  is  small 
(816.42(aK3KA)). 

The  requirement  that  all  drainage 
from  disturbed  areas  should  be  passed 
through  sedimentation  ponds,  with 
very  limited  exceptions,  was  retained, 
because  comments  did  not  establish  a 
basis  to  modify  the  office's  determina- 
tion that  sedimentation  ponds  repre- 
sent an  essential  element  of  the  "best 
technology  currently  available"  to  pre- 
vent, to  the  extent  possible,  additional 
contributions  of  suspended  solids  to 
streamflow  or  runoff  outside  the 
permit  area,  which  is  required  by  Sec- 
tion 515(b)(10)(B)(l)  of  the  Act.  and 
control  acid  or  other  toxic  drainage 
under  Section  515(bK10)(A)  of  the 
Act.  In  general,  use  of  sediment  ponds 
is  one  of  the  facets  of  best  available 
control  technology  under  Sections 
515(bK10KB)(i)  and  515(b)(24)  of  the 
Act.  (See  H.  Rpt.  No.  95-218.  95th  Con- 
gress. 1st  Sess.  at  114-115  (1977);  and 
the  preamble  to  Section  816.46.)  Treat- 
ment ponds  for  treatment  of  acid  and 
other  toxic  mine  drainage.  Including 
chemical  treatment  and  settling,  are 
required  under  Sections  515(b)(10)(A) 
and  515(bK24)  of  the  Act.  Such  facili- 
ties are  a  necessary  element  of  effec- 
tive   acid    and    toxic    mine    drainage 


treatment.  (USEPA-1976a  at  97-99. 
169-170,  245.  248;  Hill.  1976  at  1-2.) 

Moreover,  commenters  submitted  no 
data  whatsoever,  to  show  that  the  ef- 
fluent limitation  of  816.42(aK7)  could 
be  met  without  the  use  of  sediment 
ponds.  To  the  contrary,  available  data 
shows  that  untreated  sediment  dis- 
charges will  ordinarily  far  exceed  the 
effluent  limits.  See  e.g..  Hill.  1976.  at  7. 

In  response  to  comments.  OSM  did 
consider  modifying  the  language  al- 
lowing an  exemption  from  the  general 
requirement  for  sedimentation  ponds 
when  the  disturbed  drainage  area  to 
be  exempted  is  "small",  and  it  can  be 
demonstrated  that  ponds  and  treat- 
ment facilities  are  not  necessary  to 
meet  effluent  limitations  or  applicable 
State  and  Federal  water  quality  re- 
quirements for  downstream  receiving 
waters.  The  modification  was  to  spe- 
cifically provide  an  exemption  where 
the  disturbed  area  is  small  relative  to 
the  size  of  the  ponds  which  would 
have  to  be  constructed  to  comply  with 
Section  816.46. 

The  Office  considers  this  modifica- 
tion to  the  proposed  exemption  to  be 
uruiecessary.  because  the  language  of 
the  more  general  exemption  provides 
greater  latitude  for  a  determination  of 
what  Is  "small"  and  also  meets  the 
intent  of  the  Office  to  recognize  that, 
on  isolated  comers  of  operations,  the 
building  of  sedimentation  ponds  may 
not  be  necessary  to  meet  effluent  limi- 
tations or  water  quality  requirements 
and  may  create  more  deleterious  ef- 
fects to  the  local  hydrologic  system 
than  the  mining  disturbance  itself.  It 
should  be  noted  that,  in  such  cases, 
other  sediment  control  measures,  as 
discussed  in  Sections  816.41  and  816.45 
are  required. 

Some  commenters  expressed  the 
concern  that  the  small  area  exemption 
will  be  abused  to  the  extent  of  becom- 
ing the  rule.  The  Office  is  aware  that 
this  provision,  like  many  others,  is  pos- 
sibly subject  to  abuse  and  will  attempt 
to  review  exemptions  to  determine.  If 
modifications  in  the  exemption  lan- 
guage are  necessary.  Further,  an 
added  measure  of  control  over  the  use 
of  this  exemption  is  provided  by  re- 
quiring a  demonstration  by  the  opera- 
tor that  effluent  limitations  and  water 
quality  requirements  will  be  compiled 
with  without  sedimentation  ponds  or 
treatment  facilities. 

6.  A  number  of  commenters  ex- 
pressed concern  as  to  the  criteria  of 
the  proposed  rule  for  allowing  removal 
of  sedimentation  ponds  and  other 
treatment  facilities  at  the  conclusion 
of  reclamation.  The  concerns  did  not 
focus  on  the  proposed  requirement 
that  the  revegetatlon  criteria  of  Sec- 
Uons  816.111-816.117  be  met  prior  to 
removal,  but  rather  on  the  water  qual- 
ity requirements  that  were  proposed 
as  an  additional  criterion  for  authoriz- 


ing removal  of  treatment  plants  and 
release  of  bonds.  As  proposed.  Section 
816.42(a)  required  that  the  discharges 
meet  "the  ambient  surface  water  qual- 
ity requirements  of  Section  816.52." 
The  reference  to  Section  816.52  lead  to 
confusion,  because  it  did  not  specifical- 
ly contain  standards  for  ambient  sur- 
face water  quality,  but  rather  ad- 
dressed monitoring. 

Some  commenters  assumed  that  the 
requirements  of  Section  816.52  called 
for  compliance  with  the  effluent  limi- 
tations of  816.42(a)  as  a  criterion  for 
sedimentation  pond  removal,  arguing 
that  in  some  cases,  drainage  from 
properly  reclaimed  areas  may  exceed 
the  proposed  effluent  limitations. 

Due  to  the  interpretative  problems 
inherent  in  the  proposed  rules,  the 
Office  considered  three  alternative  cri- 
teria to  serve  as  a  basis  for  authorizing 
removal  of  sedimentation  ponds  and 
treatment  facilities  and  consequent 
bond  release  at  the  conclusion  of  rec- 
lamation activities. 

The  first  alternative,  which  would 
have  required  compliance  of  dis- 
charges only  with  "ambient  water 
quality  conditions,"  was  rejected,  be- 
cause OSM  believed  it  to  be  illegal 
luider  SMCRA  and  the  Clean  Water 
Act.  Ambient  water  quality  may  be 
poorer  than  natural  conditions  due  to 
pollution  from  human  acilon  and 
therefore,  may  be  in  excess  of  the 
water  quality  standards  for  streams 
set  by  EPA  and  the  States  under  Sec- 
tions 302  and  303  of  the  CHean  Water 
Act  (33  U.S.C.  Sections  1302,  1313). 
See  also,  40  CFR  130-131.  By  passage 
of  SMCRA  and  the  Clean  Water  Act. 
Congress  intended  to  enhance  the 
achievement  of  water  quality  stand- 
ards, not  just  maintain  imacceptably 
polluted  ambient,  conditions. 

A  second  alternative  considered 
would  have  allowed  for  removal  of 
sedimentation  ponds,  and  other  treat- 
ment facilities,  when  untreated  drain- 
age from  disturbed  areas  met  the  ef- 
fluent limitations  prescribed  in  the 
table  in  Section  816.42(a).  at  the  con- 
clusion of  reclamation.  This  alterna- 
tive was  rejected,  in  recognition  of  the 
fact  that  in  many  areas  it  would  be  im- 
possible, because  natural  conditions  of 
uiunlned  land  often  yield  surface 
water  discharges  with  sediment  in 
excess  of  the  effluent  limitations  of 
816.42(a).  The  SMCrRA  does  not  re- 
quire perpetual  treatment  of  drainage 
from  mined,  but  reclaimed  land  to 
achieve  water  quality  superior  to 
standards  established  under  the  laws 
for  effluent  limits.  Therefore,  the 
Office  has  adopted  a  third  alternative 
which  allows  removal  when  untreated 
drainage  from  the  disturbed  and  re- 
claimed area  meets  applicable  State 
and  Federal  water  quality  standard  re- 
quirements for  receiving  streams.  This 
will  necessitate  a  showing  by  the  oper- 
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ator.  based  on  monitoring  data  collect- 
ed in  the  stream  receiving  discharges 
from  the  operative  treatment  facilities 
and  of  the  discharges,  that  reveals  re- 
ceiving streams  quality  standards  will 
not  be  violated  upon  removal  of  the 
sedimentation  ponds  and  other  treat- 
ment facilities. 

In  adopting  this  alternative,  the 
Office  recognizes  that  there  may  be 
some  situations  where  the  State  water 
quality  standards  are  quite  stringent. 
To  the  extent  that  this  exists  the 
Clean  Water  Act  and  Sections  120, 
ISKbKlO),  and  702  of  SMCRA  require 
compliance  with  those  standards. 
Where  there  are  no  numerical  stream 
water  quality  standards  for  the  receiv- 
ing waters  of  a  particular  operation, 
the  Office  will  apply  a  policy  of  judg- 
ing bond  release  applications  for 
ponds  according  to  the  first  altema- 
tice  discussed  above,  with  appropriate 
modifications.  Thus,  in  those  situa- 
tions, the  i>ermittee  wlU  be  required  to 
demonstrate  that  untreated  drainage 
from  a  disturbed  and  reclaimed  area 
does  not  cause  an  increase  in  levels  of 
suspended  solids,  net  acidity,  total  iron 
or  other  relevant  pollutants  above  the 
ambient,  pre-minlng  levels  of  the  re- 
ceiving stream.  However,  the  pre- 
mining  level  is  to  be  determined  by  ex- 
cluding unusual,  aberrational  mea- 
stu^ments  of  pollutants  in  the  stream. 

7.  A  number  of  commenters  suggest- 
ed an  alternative  to  the  effluent  limi- 
tations proposed  in  Section  816.42(a). 
Specifically,  commenters  recommend- 
ed that  effluent  limitations  for  total 
suspended  solids  or  pH  be  derived  on  a 
site  specific  basis  so  as  not  to  exceed 
determined  baseline  water  quality 
levels  of  receiving  surface  waters.  As 
support,  these  commenters  cited  ex- 
amples of  cases  where  existing  back- 
ground surface  runoff  water  qtiality 
conditions  exceed  the  proposed,  efflu- 
ent limitations  for  total  suspended 
solids  and  pH.  In  addition,  com- 
menters noted  potential  problems  of 
increased  erosion  which  may  result 
from  the  discharge  of  water  with  low 
(relative  to  ambient)  total  suspended 
solids  concentrations  to  surface 
waters.  Commenters  also  noted  in- 
creased treatment  costs  in  order  to 
comply  with  the  effluent  limitations. 
Upon  consideration,  the  Office  has  de- 
cided not  to  adopt  this  alternative. 

First.  EPA  effluent  limitations  regu- 
lations require  that  discharges  from 
coal  mlnhig  operations  be  limited  on  a 
uniform  national  basis  to  not  greater 
than  70  mlllgrams  per  liter  dally  maxi- 
mum and  35  mlllgrams  per  liter  daily 
average  for  total  stispended  solids  and 
to  an  allowable  pH  range  of  between 
6.0  to  9.0.  Under  the  Act,  the  office 
must  adopt  regulations  at  least  as 
stringent  as  those  promulgated  by 
EPA.  Therefore.  OSM.  does  not  be- 
lieve it  has  legal  authority  to  adopt 
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the  alternative  proposed  by  the  com- 
menters. Second.  Section  515(bKl0)  of 
the  Act  requires  that  discharges  of 
suspended  solids  from  areas  disturbed 
by  mining  operations  be  limited  by  the 
tise  of  the  "best  technology  ctirrently 
available."  Section  515(bK24)  of  the 
Act  requires  similar  technology  to  pro- 
tect fish  and  wildlife.  The  effluent 
limitations  for  total  suspended  solids 
and  pH  imder  the  regulation^  are 
achieved  by  use  of  the  "best  technol- 
ogy currently  available."  for  control- 
ling those  parameters  as  is  explained 
in  greater  detail  in  above  and  in  the 
preamble  to  Section  816.46.  Establish- 
ing effluent  limitations  merely  upon 
the  basis  of  the  quantities  of  pH  or 
sediment  in  receiving  waters  would  not 
represent  the  use  of  the  "best  technol- 
ogy currently  available." 

Closely  related  to  these  comments 
were  others  suggesting  that  the  Act 
limits  OSM's  authority  to  regulate 
suspended  solids  to  only  those 
amoimts  of  solids  directly  resulting 
from  mining  operations;  that  is.  OSM 
may  only  require  achievement  of  sus- 
pended solids  effluent  limits  at  the 
point  of  discharge  which  allow  a  credit 
for  any  amounts  of  suspended  solids 
that  were  in  the  water  when  it  entered 
the  "distrubed  area"  as  defined  by 
816.42(a).  The  Office  rejected  this  ar- 
gument. 

Unlike  many  Industries,  such  as  iron 
and  steel  manufacturing  and  fossil- 
fuel  electric  power  production  coal 
mining  operations  do  not  Involved 
processes  whereby  water  is  introduced 
at  discrete  and.  therefore,  easily  mea- 
surable points  where  "background" 
conditions  could  be  established.  In 
contrast,  surface  mining  activities  in- 
volve the  movement  of  overland  sur- 
face and  shallow  groundwater  (e.g., 
nonpolnt  source)  flows  into  and  over 
disttirbed  areas.  No  single,  discrete 
points  exist  for  establishing,  on  a  rou- 
tine basis,  sediment  or  pH  loads  at 
"background"  levels.  (See.,  e.g., 
USEPA,  1976(b.)  Vols  1-2;  USEPA. 
1976(a)).  In  undergroimd  mining, 
water  enters  the  workings  by  percola- 
tion over  large  areas  down  from  sur- 
face areas  through  strata  overlying 
the  workings.  (USEPA.  1976(c)). 
Again,  no  discrete  points  exist  to  rou- 
tinely sample  for  establishing  "badc- 
ground"  levels. 

In  addition  to  the  impracticality  of 
establishing  "background"  levels  of 
sediment  entering  disturbed  areas,  the 
Act  nowhere  requires  such  a  result. 

Section  515(bH10KB)  of  the  act  re- 
quires use  of  best  available  control 
technology  to  prevent  "...  additional 
contributions  at  suspended  solids  to 
stream  flow  or  runoff  outside  the 
permit  area."  The  Office  interprets 
this  language  of  the  act  to  require 
that  operations  regulated  by  the  act 
utilize  best  available  control  technol- 
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ogy  to  prevent  increases  In  sediment 
loads  In  streams  or  other  surface 
waters  below  the  point  of  discharge 
from  the  operations. 

The  legislative  history  indicates  that 
Congress  understood  this  to  be  the 
preferred  Interpretation,  because  Con- 
gress specifically  rejected  language  in 
Section  515<b)(10KB)  of  the  Act  that 
would  have  tied  reduction  of  suspend- 
ed solids  to  "natural  levels."  Such  a 
provision  in  the  1977  Senate  bill  (S. 
Rept.  No.  95' 128.  95th  Congress.  1st 
Sess.  at  25  a977))  was  eliminated  in 
the  Conference  Committee.  Further, 
the  House  Committee,  whose  bill 
become  this  portion  of  the  Act,  specifi- 
cally recognized  that  use  of  best  avail- 
able control  technology  could  result  in 
discharges  at  levels  t)€tter  than  receiv- 
ing streams.  See  H.R.  Rept.  No.  95-128. 
95th  Congress.  1st  Sess.  at  115  (1977). 

OSM  realizes  that  potential  does 
exist  for  increased  instream  erosion  re- 
sulting from  discharges  with  low  sus- 
pended solids  concentrations.  Howev- 
er, the  Office  believes  that  the  effec- 
tive utilization  of  discharge  structures, 
as  speciflced  by  section  816.46-816.47. 
should  reduce  the  erosion  potential  to 
an  accepUble  level  (USEPA,  1976(b). 
Vol.  1  at  35-36;  Vol.  2  at  9-23),  and. 
second,  that  the  possible  harm  from 
erosion  is  outweighed,  on  a  national 
basis,  by  the  reduction  in  discharges  of 
large  amounts  of  solids  Emd  acid  that 
otherwise  pollute  receiving  streams,  as 
it  explained  in  greater  detail  at  the 
Pinal  EIS.  BIII-52/53. 

8.  The  Uble  of  Section  816.42  which 
includes  applicable  effluent  limita- 
tions has  been  revised  to  incorporate 
recent  revisions  in  the  EPA  Effluent 
Limitations  for  the  Coal  Mining  Point 
Source  Category.  See  44  FR  2586  (Jan. 
12.  1979).  Footnote  6  has  been  added 
to  the  table  to  provide  for  effluent 
limitations  for  iron  (total)  of  6.0  mill- 
grams  per  liter,  maximum  allowable) 
and  3.0  miligrams  per  liter  (average  of 
daily  values  for  30  consecutive  dis- 
charge days).  The  stricter  effluent 
limitations  applies  to  discharges  from 
new  sources,  as  defined  under  40  CFR 
section  434.11(1). 

9.  Several  commenters  questioned 
the  more  stringent  restrictions  in  the 
proposed  rules  on  total  suspended 
solids  concentrations  for  discharges 
from  mining  operations  in  the  eight 
Western  States  prescribed  by  footnote 
4  to  the  table  of  effluent  limitations  in 
proposed  Section  816.42(a).  The  ma- 
jority of  commenters  expressed  con- 
cern that  the  more  stringent  effluent 
limitations  to  t>e  Imposed  in  these 
States  were  not  developed  from  suffi- 
ciently sound  technical  reasoning  and 
were  not  compatible  with  naturally 
high  total  suspended  solids  concentra- 
tions of  surface  waters  in  the  West. 
iUS.  Geological  Surface  Water  Re- 
source Data  for  North  Dakota,  Water 
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Year  1976;  U.S.  Geological  Survey 
Water  Data  Report  ND  76-1,  pp.  419- 
420.) 

Opinion  was  expressed  that,  based 
on  the  proposed  effluent  limitations. 
Western  operations  would  unjustly  be 
required  to  discharge  insignificant 
quanlitites  ot  good  quality  water  mto 
largp  quantities  of  very  poor  quality 
receiving  waters.  Another  rommenter 
suted  that  although  tho  Western  arid 
climate  means  less  precipitation  and 
less  potential  runoff,  vegetation  is  of- 
tentimes sparse  and  soil  erodibility  is 
potentially  high.  Therefore,  sediment 
concentration  higher  than  normal  in 
runoff  is  highly  prolmble.  In  general, 
conunenters  noted  that  a  more  valid 
set  of  effluent  limitations  would  be 
limitations  based  on  background  (or 
natural)  water  quality  levels  associat- 
ed with  the  mining  area.  The  Office 
declined  these  suggestions. 

EPAs  Effluent  Limitations  for  the 
Coal  Mining  Point  Source  Category 
(40  CFR  434)  establish  a  separate  sub- 
part for  coal  mines  in  Colorado,  Mon- 
tana, North  Dakota,  South  Dakota. 
Utah,  and  Wyoming.  In  these  States, 
total  suspended  solids  limitations  are 
to  be  determined  by  the  NPDES 
permit-issuing  authority.  This  special 
Subpart  was  established  based  on  data 
gathered  from  NPDES  permit  reports 
and  sampling  and  analyses  at  certain 
Western  coal  mines.  These  data  Indi- 
cate that  many  of  these  mines  have 
t>een  able  to  discharge  pollutants  (spe- 
cifically total  suspended  solids)  in 
lower  concentrations  than  Eastern 
coal  mines.  These  data  indicate  that 
many  of  these  mines  have  been  able  to 
discharge  pollutants  (specifically  total 
suspended  solids).  In  lower  concentra- 
tions than  Eastern  coal  mines. 

It  appears  that  several  factors  may 
explain  this  difference.  First.  Western 
coal  mining  operations  generally  In- 
volve activities  on  relatively  more  level 
topography  (I.e..  area-type  surface 
mines)  than  the  steep  slopes  which 
characterizes  the  majority  of  Eastern 
coal  mining  operations  (See  H.R.  Rep. 
No.  95-218.  95th  Congress,  Ist  Sess.  at 
77,  103-105  (1977)).  Disturbances  of 
areas  with  generally  more  gentle 
slopes  results  in  slower  runoff  rates 
and  allows  for  opportunities  for  en- 
hanced water  Infiltration  and  thus  re- 
duced runoff  volumes  from  the  sites. 
(See  H.R.  Rep.  ntpro.,  at  105.116: 
USEPA,  1976(b),  Vols.  1-2  Therefore, 
runoff  in  such  areas  should  have  less 
capacity  for  sediment  entralnment  and 
transport,  and.  assvunlng  other  factors 
to  he  equal,  should  have  reduced  total 
suspended  solids  concentrations.  An- 
other relevant  factor  Is  the  emphasis 
In  the  West  to  conserve  scarce  water 
supplies.  The  utilization  of  sediment 
ponds  to  collect  and  store  runoff  for 
Intended  uses  (e.g..  for  fugitive  dust 
control)  provides  for  extended  deten- 


tion times  which  reduced  total  sus- 
pended solids  concentrations  in  sedi- 
mentation pond  discharges  (Haan.  et 
al.  and  Barfleld  1978  at  66.  Kalhurla 
et  al.  at  56  1976.  Ward,  et  al.  1978  at 
30). 

EPA's  special  Western  category  reg- 
ulation Is  Implemented  by  EPA  Region 
VIII.  which  Issue  NPDES  permlU  and 
oversees  State  programs  which  issue 
NPDES  permits  for  coal  mining  oper- 
ations in  Colorado.  Utah.  Wyoming. 
Montana,  North  Dakota,  and  South 
Dakota.  EPA  Region  VIII  has  devel- 
oped and  Implemented  a  Regional 
PoUcy  (Walllne.  1977.  2d  p.)  which 
specifies  quantitative  effluent  limita- 
tions for  total  suspended  solids  (30  mi- 
ligrams per  liter  as  a  30-day  average 
and  45  miligrams  per  liter  as  a  daily 
maximum),  essentially  identical  to  the 
effluent  limitations  specified  In  f<x)t- 
note  4  to  the  Uble  of  Section  816, 
42(a). 

The  OffIc«  considers  that  the  great- 
er restrictions  on  total  suspended 
solids  In  discharges  from  mines  in  the 
Western  United  States  are  necessary 
to  minimize  disturbances  to  the  hydro- 
logic  balance  in  areas  where  the  poten- 
tial for  erosion  Is  extensive,  water  Is 
critical,  and  soils  are  irreplaceable 
(Dollhopf.  Vensen  and  Hadden,  1977 
at  V  and  pp.  129-135;  Gilley.  et  al.. 
1977.  pp.  697-700.  704;  McWhorther.  et 
al..  1977.  pp.  1-357;  and  Haan  and  Bar- 
field,  1978.  chap.  1-6.)  As  noted  previ- 
ously, the  effective  utilization  of  dis- 
charge structures,  as  specified  In  Sec- 
tion 816.42,  should  reduce  the  erosion 
potential  of  discharges  with  low  sus- 
pended solids  concentrations. 

In  addition.  Section  515(b)(l0KB)  of 
SMCRA  requires  the  use  of  "best  tech- 
nology currently  available"  to  remove 
sediment  from  discharges  from  mine 
areas.  The  effluent  limitations  for 
total  suspended  solids  as  included  in 
the  Uble  of  816.42(aK7)  represent  the 
"best  technology  currently  available" 
for  controlling  suspended  solids,  as  is 
explained  In  greater  deUll  above  and 
In  the  preamble  to  Section  816.46.  Es- 
tablishing effluent  llmiUtlons  merely 
on  the  basis  of  the  quantities  of  sedi- 
ment in  receiving  waters  would  not 
represent  the  use  of  the  "best  technol- 
ogy currently  available"  as  required  by 
SMCRA. 

Further,  the  effluent  limtutions  as 
specified  In  footnote  #4  which  apply 
to  discharges  from  Western  mines  are 
essentially  Identical  to  the  quantita- 
tive effluent  llmiUtlons  provided  by 
the  EPA-Reglon  VIII  Regional  Policy. 
Therefore,  operations  In  compliance 
with  the  requirements  of  NPDES  per- 
mits should  have  little  difficulty  in 
complying  with  the  stricter  effluent 
llmiUtlons  of  this  footnote. 

It  should  be  noted  that  the  final 
rules  have  been  revised  to  exclude  ref- 
erence in  footnote  #4  to  the  SUtes  of 


Arizona  and  New  Mexico.  This  change 
has  been  incorporated  into  the  foot- 
note to  assure  consistency  with  the 
scope  of  EPA's  special  effluent  llmiU- 
tions  regulations,  for  discharges  from 
Western  mining  operations. 

10.  Several  commenters  suggested 
that  the  exemption  from  the  required 
use  of  an  automatic  neutralization 
device  or  process,  as  provided  for  In 
Section  816.42(c).  be  extended  to  oper- 
ators who  demonstrate  compliance 
with  only  the  requirement  of  Sections 
816.42(cKl)  and  8I6.42(cK3)  of  the 
proposed  regulations.  That  Is,  It  was 
recommended  that  the  maximum 
mine  production  rate  criteria  (I.e.,  less 
than  500  tons  per  day)  to  qualify  for 
this  exemption  be  excluded.  In  sup- 
port of  this  recommendation.  EPA's 
"Development  Document  for  the  Coal 
Mining  Point  Source  Category"  (EPA, 
1976  a.  p.  4)  was  cited,  which  sUtes 
that  waste  loads  from  coal  mining  op- 
erations are  unrelated  or  only  indirect- 
ly related  to  coal  production  quanti- 
ties. Therefore,  the  final  regulations 
relating  to  the  exemption  from  auto- 
matic neutralization,  provided  for  in 
816.42(c),  have  been  revised  to  exclude 
any  mine  size  cniteria  and  to  Include 
only  criteria  with  respect  to  the  degree 
of  required  treatment  and  assurance 
of  treatment. 

11.  Several  commenters  expressed 
concern  as  to  the  wording  of  the  large 
precipIUtlon  event  exemption  pro- 
vided for  In  proposed  Section 
816.42(bKl).  This  section  provided  an 
exemption  to  the  requirement  that 
discharges  from  disturbed  areas  be 
subject  to  effluent  llmiUtlons  when 
the  discharges  result  from  a  precipIU- 
tlon even  larger  than  a  10-year,  24- 
hour  precipIUtlon  event  or  from  a 
snowmelt  of  equivalent  volume.  A 
number  of  commenters  noted  that  the 
term  "snowmelt  of  equivalent  volume" 
led  to  unnecessary  confusion  with  re- 
spect to  interpreUtlon  of  the  exemp- 
tion. The  final  regulations,  therefore, 
have  deleted  reference  to  this  term  In 
816.42  (bMl).  The  definition  of  precipI- 
Utlon event,  in  Section  701.5  of  the 
regulations,  provides  clarification  on 
the  application  of  the  exemption  to 
snowmelt  runoff. 

OSM  has  been  made  aware  that  the 
proposed  rules  exemption  was  not  to- 
tally consistent  with  the  similar  ex- 
emption In  EPA's  Effluent  Limitations 
Regulations  for  the  Coal  Mining  Point 
Source  Category  (40  CFR  434).  EPA's 
regulations  allow  for  an  exemption 
when  the  discharge  results  from  a  pre- 
cipIUtlon event  equal  to  or  larger  than 
a  10-year.  24-hour  precipIUtlon  event. 
To  provide  consistency  with  EPA's' 
regulations.  Section  816.42(b)(1)  has 
been  accordingly  revised.  Regarding 
conunents  that  OSM's  exemption  Is  in- 
consistent with  the  EPA  exemption 
because  OSM's  exemption  Is  tied  to 
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the  occurance.  In  fact,  of  a  large  pre- 
cipIUtlon event,  OSM  believes  that 
matter  is  resolved  by  the  Agency's  reg- 
ulation of  new  source  effluent  limlU- 
tion  regulations  which  adopts  an  ex- 
emption Identical  to  OSM  and  Indi- 
cates that  the  Ea»A  Best  Practicable 
Control  Technology  regulations  will 
be  accordingly  revised.  See  44  Fed. 
Reg.  2587-2588  (Jan.  12.  1979). 

One  commenter  suggested  that, 
given  the  duration  of  some  mine  oper- 
ations (e.g.,  over  40  years),  utilization 
of  a  large  precipIUtlon  event  exemp- 
tion with  a  recurrence  interval  of  10 
years  does  not  meet  the  requirements 
of  Section  515(b)(10KB)(l)  of  the  Act. 
The  commenter  recommended  use  of  a 
recurrence  interval  for  the  exemption 
which  is  more  In  line  with  the  expect- 
ed duration  of  the  mining  activity  con- 
trolled by  the  sediment  pond.  The 
office  has  determined  that  the  10- 
year,  24-hour  precipIUtlon  event  ex- 
emption meets  the  Intent  of  the  Act. 
because  sedimenUtlon  pond  designs 
are  based  for  a  10-year.  24-hour  event 
to  comply  with  the  EPA  regulations 
and  Is  needed  to  achieve  a  conservative 
design  for  a  structure  which  detains 
water.  See  the  discnission  in  the  pre- 
amble to  816.46.  Moreover.  Section 
816.42  does  not  authorize  the  Industry 
to  use  sediment  ponds  to  treat  run-off 
from  an  area  larger  than  that  which  Is 
disturbed  and  unreclaimed  over  a  ten- 
year  period.  To  the  extent  that  an  op- 
eration will  last  over  a  ten-year  period, 
the  permittee  Is  only  allowed  to  drain 
into  a  pond  sized  for  a  10-year  precipI- 
Utlon event  from  an  area  which  is  lim- 
ited to  land  mined  in  the  last  ten 
years. 

The  recurrence  interval  for  the  large 
precipIUtlon  event  exemption  may  be 
revised,  if  It  Is  found  by  the  Office 
that  the  hydrologic  balance  Is  not  ade- 
quately protected  as  a  result  of  fre- 
quent discharges  from  larger  storms 
during  the  course  of  mining  activities. 

12.  Some  commenters  noted  that 
EPA  regulations  under  the  Effluent 
LlmiUtlons  Guidelines  for  the  Coal 
Mining  Point  Source  Category  (40 
CFR  434)  allow  for  a  variance  to  the 
EPA  effluent  (llmiUtlons  i.e.,  more  or 
less  stringent  llmiUtlons)  to  provide 
for  site-specific  cases  of  existing 
mining  which  represent  fundamental- 
ly different  conditions  than  those 
which  were  considered  in  the  develop- 
ment of  the  USEPA  regulations.  Such 
different  conditions  essentially  would 
include  factors  relating  to  the  equip- 
ment or  facilities  involved,  the  process 
applied,  and  other  site-specific  charac- 
teristics different  than  those  consid- 
ered in  the  Development  Etocument 
(USEPA,  1976  a).  This  variance  is  in- 
cluded In  40  CFR  434.42.  The  Office 
has  not  revised  Section  816.42(a),  after 
analysis  of  these  comments. 
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First,  it  is  noted  that  no  variances 
are  allowed  under  the  Clean  Water 
Act  from  effluent  limiUtion  regula- 
tions for  new  sources.  E.l.  du  Pont  Ne- 
mours A  Co.  vs.  Train,  430.  U.S.  112, 
138  (1977).  Thus,  there  is  no  difference 
between  EPA  and  OSM  regulations  on 
the  variance  question  as  to  new  coal 
mining  operations.  As  to  existing 
mines,  the  Office  believes  that  no  vari- 
ance as  suggested  by  the  commenters 
should  be  provided  in  its  regulation, 
because  Congress  did  not  Intend  that 
the  regulation  Involved  be  subject  to 
case-by-case  waivers. 

Congressional  intention  on  whether 
a  variance  should  be  provided  by  an 
agency  is  controlling.  E.I.  du  Pont  de 
Nemours,  supra;  In  re  Surface  Mining 
Regulation  Litigation,  452  F.  Supp. 
327.  388  (D.C.D.C.  1978).  As  the  court 
explained  in  the  latter  decision,  the 
Act  and  its  legislative  history  clearly 
Indicate  that  Congress  Intended  no 
uniform,  board  provisions  for  variance 
from  the  performance  standards.  The 
effluent  llmiutlon  consltute  perform- 
ance standards  and,  accordingly,  the 
Office  believes  it  is  without  legal  au- 
thority to  enact  a  related  variance  pro- 
cedure. 

Moreover.  It  has  not  been  demon- 
strated that  the  variance  provision 
suggested  by  the  commenters  is  appro- 
priate or  necessary  for  OSM's  effluent 
llmiUtlons.  No  showing  was  made  that 
EPA  has  ever  found  it  necessary  to 
grant  variances  from  its  effluent  llmi- 
Utlons, which  Is  remarkable,  in  view 
of  the  large  number  of  coal  mines  in 
the  United  SUtes.  Further,  the  com- 
menters presented  no  daU  to  esUblish 
that  there  are  significant  numbers  of 
mining  operations  which  materially 
differ  from  the  daU  base  from  which 
the  effluent  limlUtlons  were  devel- 
oped. Indeed,  the  only  significant  data 
submitted  suggests  merely  that  some 
surface  water  contains  rather  high 
levels  of  suspended  solids  in  flows 
from  undisturbed  areas,  which  is  not 
relevant  to  determining  what  effluent 
limitations  should  be  for  water  (»n- 
tamlnated  by  mining.  Finally,  as  is  dis- 
cussed in  detail  above,  the  daU  base  as 
a  whole  shows  that  the  effluent  llmi- 
Utlons can  be  achieved  with  the  use  of 
appropriate  control  technology. 

13.  Some  commenters  recommended 
that  the  list  of  effluent  limiutions  in 
Section  816.42(aK7)  be  expanded  to  in- 
clude other  pollutants  related  to  coal 
mining,  Including  aluminum,  copper, 
magnesiimi,  zinc,  and  sulfate.  The 
Office  has  not  Implemented  this  rec- 
ommendation in  the  final  regulations. 
As  noted  In  USEPA.  1976(a).  treating 
discharges  from  coal  mining  oper- 
ations to  meet  the  effluent  limlUtlons 
specified  In  8.16.42(aK7)  for  iron,  man- 
agnese,  total  stispended  solids  and  pH 
should  result  in  effective  treatment 
and  control  of  some  of  the  additional 
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metals  listed  by  conunentetti.  Id.,  pp. 
66.  71.  170.  and  172).  as  a  result  of  pre- 
cipitation of  the  metals  in  the  neutral- 
ization process  as  Insoluble  hydrozides. 

As  for  sulfate.  USEPA  1976(a)  states 
that  sulfate  in  discharges  from  coal 
mining  operations,  although  occasion- 
ally above  accepted  standards,  are  not 
normally  at  concentrations  which  will 
produce  effects  on  water  uses  (/<t,  pp. 
1  and  53).  In  addition,  the  cost  of  nec- 
essary technology  to  provide  reduction 
of  this  constituent  at  the  concentra- 
tions observed  in  relation  to  coal 
mining  discharges  is  not  presently  con- 
sidered by  EPA  to  be  cost  effective 
(/d.  pp.  97-99.  139-144.  and  170-171). 

One  commenter  recommended  that 
the  table  of  Section  816.42(aX7)  be  re- 
vised to  include  total  dissolved  solids 
and  specific  numerical  effluent  limita- 
tions be  applied  to  this  water  quality 
parameter.  The  commenter  noted  that 
control  of  total  dissolved  solids  has 
special  significance  to  the  Western 
United  States,  particularly  the  Colora- 
do River  system  where  increased  salin- 
ity concentrations  have  been  identi- 
fied as  having  deleterious  Impacts  on 
agricultrual,  industrial  and  domestic 
water  uses.  Ttie  EPA  Development 
Document  (pages  62.  102-138.  and  148- 
167)  identifies  elevated  concentrations 
of  total  dissolved  solids  in  discharges 
from  coal  mining  operations.  However, 
this  report  also  notes  that  the  cost  of 
Ireatment  technology  observed  did  not 
warrant  the  reductions  obtained  (Id., 
pp.  97-99  and  139-144). 

It  should  be  noted  that  816.42(a)(7) 
also  requires  that  discharges  be  in 
compliance  with  all  Federal  and  State 
laws  and  regulations.  This  require- 
ment may  result  in  specific  effluent 
limitations  for  additional  parameters 
in  order  to  meet  water  quality  stand- 
ards in  receiving  waters,  anti-degrada- 
tion requirements,  and  other  Federal 
and  State  laws  and  regulations.  In  ad- 
dition, necessary  compliance  with  this 
requirement  addresses  the  concern  ex- 
pressed by  one  commenter  that  dis- 
charges from  surface  mining  activities 
shall  not  degrade  the  water  quality  of 
a  drinking  water  source.  Moreover,  the 
Act  (Section  102.  508(a)(13).  510(bK3). 
522,  (a)-<d),  requires  that  mining  not 
be  permitted  at  all.  if  reclamation 
cannot  be  feasibly  performed  to  pro- 
tect water  uses.  Thus,  to  the  extent 
that  mining  would  produce  unaccepta- 
ble discharges  of  sulfates  and  total  dis- 
solved solids,  the  regulatory  authority 
should  not  issue  permits  for  the  areas 
involved. 

{816.43  Hydrologic  balance:  Diversions  of 
overland  flow  shallow  groundwater 
flow. 

1.  Section  816.43  provides  for  protec- 
tion of  the  hydrologic  balance  of  the 
mining  area  by  establishing  design, 
performance,  and  reclamation  stand- 
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ards  for  the  diversion  and  conveyance 
of  overland,  shallow  ground  water,  and 
ephemeral  stream  flows.  Diversions 
represent  an  Important  environmental 
tool.  They  may  not  be  necessary  in  all 
cases,  but  they  wUl  be  required  where 
needed  to  prevent  or  minimize  water 
pollution,  to  maintain  the  stability  of 
fills  and  to  protect  treatment  facilities. 
Legal  authority  for  this  section  is  Sec- 
tions 102.  201.  501.  503,  504,  506,  507, 
508.  509.  510.  516.  517.  519.  and  522  of 
the  Act. 

2.  The  basis  and  purpose  of  this  Sec- 
tion was  explained.  In  general,  at  43 
Fed.  Reg.  41746  (Sept.  18.  1978).  Tech- 
nical literature  relied  upon  by  the 
Office  for  this  Section  Includes  the 
material  listed  preceedlng  the  discus- 
sion to  816.41  material  discussed 
t>elow,  and.  in  addition: 

(a)  Mining  Enforcement  and  Safety 
AdmiiUstration,  U.S.  Department  of 
the  Interior.  1975.  Engineering  Design 
Manual— Coal  Refuse  Disposal  Facili- 
ties. (Prepared  by  D'Appolonia  Con- 
sulting Engineers.  Inc.,  Pittsburgh. 
PA)  Pg  6.80.  table  6.8. 

(b)  U.S.  Department  of  Interior, 
1960,  p.  291. 

3.  Several  commentors  suggested 
that  ephemeral  streams  be  included  in 
the  scope  of  overland  flow  and  shallow 
ground  water  flow  diversions.  Ephem- 
eral stream  flow  diversions  require 
precautionary  handling,  in  order  to 
avoid  excessive  sedimentation  and  ero- 
sion (USEPA.  1976,  Erosion  and  Sedi- 
ment Control.  Vol.  1  at  35;  Vol.  2  at  1- 
10).  Because  ephemeral  streams  are 
smaller  than  perennial  and  Intermit- 
tent streams  and  more  nearly  like 
overland  flows,  the  Office  has  decided 
that  ephemeral  streams  should  be  reg- 
ulated similarly  to  overland  flow. 
Therefore,  the  Office  had  added 
ephemeral  streams  to  section  816.43. 

4.  Several  commentors  suggested 
that  the  disturbed  areas  which  Include 
diversion  ditches,  sedimentation  ponds 
or  roads  t)e  excluded  from  regulation 
under  Section  816.43,  as  they  are  ex- 
cluded from  the  definition  of  dls- 
turt>ed  area  under  Section  816.42(a). 
Diversion  ditches,  sedimentation 
ponds  and  roads,  however,  must  t>e  In- 
stalled In  accordance  with  provisions 
of  Part  816  other  than  816.42(a).  to 
prevent  environmental  damage  to  the 
extent  pceslble.  Especially  Important 
is  that  diversions  be  designed,  con- 
structed, operated,  and  maintained 
utilizing  the  best  technology  currently 
available  to  control  sedimentation. 
(See  Section  515(bK10KB)  of  the  Act). 
Where  these  diversion  ditches,  sedi- 
mentation ponds,  and  roads  are  prop- 
erly Installed  and  maintained,  the 
other  requirements  of  Section 
816.42(a)  are  effectively  achieved; 
therefore,  no  change  in  the  regulation 
was  deemed  necessary. 


5.  Paragraphs  816.43(aMb)  specify 
minimum  requirements  for  sizes  of  di- 
version facilities,  with  respect  to  the 
volumes  of  water  resulting  from  pre- 
cipitation events  that  both  temporary 
and  permanent  diversions  must 
achieve.  Regarding  the  size  the  pre- 
cipitation events  Involved,  Section 
816.43(a>-(b)  refer  to  "peak  runoff, 
"precipitation  events",  and  "recur- 
rence Interval",  without  specifying  du- 
rations of  those  events,  as  the  Office's 
Intent  is  to  require  design  of  diversion 
channels  which  pass  safely  the~  maxi- 
mum precipitation  runoff  rates  that 
occur  In  different  regions  of  the  coun- 
try. These  may  vary,  as  one  com- 
menter pointed  out.  for  example,  from 
a  6- hour  storm  in  one  area  to  a  24- 
hour  storm  In  another.  Thus,  diver- 
sions under  816.43  will  have  to  be  sized 
to  safely  contain  and  pass  the  peak 
flows  resulting  from  the  storm  which 
produces  the  largest  peak  flow  In  a 
particular  location.  The  permittee  is 
not.  of  course,  required  to  divert  flows 
which  exceed  the  required  storm 
design  under  these  paragraphs. 

6.  Recurrence  Intervals.  In  the  pro- 
posed rules.  3-year  and  10-year  recur- 
rence intervals  were  specified  as 
design  precipitation  event  criteria  for 
temporary  and  permanent  diversions, 
respectively,  under  816.43(aMb). 

Several  commentors  noted  that  the 
3-year  storm  recurrance  interval  wa.s 
not  readily  available  from  the  Nation- 
al Weather  §ervice  and  suggested  that 
the  Office  should  use  a  two-  or  five- 
year  recurrence  interval  as  a  standard. 
In  line  with  National  Weather  Service 
data.  Because  temporary  diversions 
are  expected  to  be  in  place  for  a  limit- 
ed period  and  are  of  lesser  hydrologic 
significance,  a  2-year  storm  recurrence 
Interval  is  a  desired  minimum.  ("Engi- 
neering Design  Manual-Coal  Refuse 
Disposal  Facilities".  U.S.  Department 
of  Interior.  D'App>olonla  Consulting 
Engineers,  table  6.8.  page  6.80).  The 
regulatory  authority  may  Increase  this 
minimum  standard  where  significant 
envlroimiental  harm  may  occur. 

The  10-year  minimum  recurrence  in- 
terval specified  for  permanent  diver- 
sions has  been  adopted  from  the  long 
established  record  of  the  UJS.  Soil 
Conservation  Service,  as  stated  the 
U.S.S.C.S.  comments  to  the  proposed 
rules  of  September  18,  1978  and  pre- 
proposed  rules  of  July  21.  1978. 

7.  Section  816.43(b)  also  provides  for 
requirements  concerning  the  gently 
sloping  banks  of  permanent  diversion 
channels  and  lining  requirements  of 
those  chaiuiels.  These  requirements 
are  important,  because  they  will  result 
in  a  stabilized  diversion  channel  thus 
reducing  the  sediment  derived  from 
channel  cutting  and  reducing  the  po- 
tential for  diversion  failure.  USEPA. 
1976.  Erosion  and  Sediment  Control, 
VoL  1.  at  35:  Vol.  2.  at  8. 


8.  Commentors  suggested  that  the 
permittee  be  allowed  to  iimovatively 
use  asphalt,  concrete  or  similar  chan- 
nel lining  material,  to  prevent  seepage 
or  to  maintain  stability.  The  regula- 
tions have  been  changed  to  allow  this 
flexibility,  with  the  approval  of  the 
regulatory  authority. 

9.  Section  816.43(c)  Implements  the 
requirements  of  Section  515(bK10)(b) 
of  the  Act  with  respect  to  diversions. 
Several  commentors  suggested  that 
the  wording,  "...  prevent  to  the 
extent  possible  using  the  best  technol- 
ogy currently  available,"  be  deleted 
from  this  Paragraph.  This  language  Is, 
however.  required  by  Section 
515(bK10KbKl)  of  the  Act.  Thus  no 
change  was  made  in  the  final  regula- 
tions. 

10.  To  achieve  the  requirements  of 
Section  515<b)(10HBXi),  SecUon 
816.43(c)  specifies  sediment  control 
practices  that  may  be  used  singly,  or 
in  combination.  The  preamble  to  Sec- 
tion 816.45  of  the  final  rules  explains 
the  utility  and  purpose  of  these  meas- 
ures, in  generaL  See  USEPA,  Supra., 
Vol.  1  at  33-36;  VoL  2  at  1-13.  Com- 
menters  noted  that  proposed  Section 
816.43(c)  seemed  to  require  the  use  of 
all  specified  measures  In  every  case, 
which  was  not  the  Office's  intention. 
As  a  result,  the  final  rule  was  worded 
so  that  any  of  the  measures  "may"  be 
used,  so  long  as  the  requirements  of 
Section  515(b)(10KB)  of  the  Act  are 
achieved. 

11.  Section  816.43(d)  implements 
Sections  515(bK3).  (4).  (10),  (21),  and 
(22)  of  the  Act,  with  respect  to  those 
diversions  regulated  under  818.43.  The 
proposed  regulations  did  not  allow  di- 
versions to  De  built  across  slides.  How- 
ever, it  was  pointed  out  by  several 
commentors  that  slides  occur  which 
cover  spring  areas,  thus  building  up 
hydrostatic  pressure.  The  regulations 
have  been  changed  to  aUow  diversions 
to  be  built  across  slide  areas,  when  ap- 
proved by  the  regulatory  authority.  If 
hydrostatic  head  is  to  be  reduced  to 
safe  levels. 

12.  Section  816.43(e)  provides  for 
reclamation  requirements  of  tempo- 
rary diversions,  to  Insure  that  lands  af- 
fected by  those  diversions  are  restored 
In  accordance  with  the  Act.  Section 
816.43(f)  specifies  certain  diversion 
design  requirements. 

In  the  proposed  regulation.  Section 
816.43(fK2)  required  freeboard  of  the 
diversion  ditches  to  be  set  according  to 
a  formula  adopted  from  "Design  of 
Small  Dams  ".  UJS.  Dept.  of  the  Interi- 
or, page  291.  Several  commentors 
noted  that  a  critical  element  of  the 
formula,  one-third  power  of  the  depth. 
(D).  had  been  omitted  from  the  pro- 
posed rule  and  should  t>e  reincorporat- 
ed. Other  commentors  suggested  the 
freeboard  be  changed  to  1.0  feet, 
which  would  only  have  been  slightly 
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less  than  the  ordinary  solution  to  the 
proposed  freeboard  formula. 

Upon  review  by  OSM,  the  proposed 
freeboard  requirement  was  shown  by 
commenters  to  increase  the  actual  ca- 
pacity of  diversions  to  approximately 
four  times  the  design  discharge  In 
some  instances.  This  was  judged  to  be 
excessive  for  most  diversions  used  to 
divert  overland  flow  In  light  of  the  es- 
tablished design  criteria  of  0.3  foot 
freeboard  In  UJS.  Soil  Conservation 
Service  diversion  design,  as  mentioned 
in  the  above-dted  SCS  comments.  Ac- 
cordingly, the  Office  established  0.3 
foot  as  the  minimum  freeboard,  based 
on  the  standard  of  the  U.S.  Soil  Con- 
servation Service  which  has  been 
tested  by  many  years  of  experience 
throughout  the  U.S.  See  also,  USEPA, 
supra..  Vol.  2  at  8. 

13.  Section  816.43(f)(2)  also  specifies 
that  diversions  are  to  be  designed  to 
provide  for  flow  transition  and  to  pro- 
tect critical  areas.  For  those  cases 
where  critical  areas  are  protected  by  a 
diversion,  a  larger  freeboard  require- 
ment may  be  Justified  to  prevent  over- 
topping of  the  diversion.  USEPA, 
supra..  Vol.  1  at  7.  Therefor,  the  final 
regulations  allow  for  establishing  a 
higher  freeboard  requirement  to  be 
specified  by  the  regulatory  authority. 

14.  Section  816.43(fK3)  requires  in- 
stallation of  energy  dissipators  where 
diversion  discharges  intersect  natural 
streams,  and  is  to  be  implemented  In 
detail,  through  application  of  the  re- 
quirements of  Section  816.47.  See 
USEPA,  supra.,  Vol.  1  at  36.  As  pro- 
posed, disapators  were  required  for  all 
diversion  discharges.  Several  commen- 
tors pointed  out  that  energy  dissipa- 
tors are  not  always  needed  at  every  di- 
version outlet  Into  a  stream.  Energy 
dissipators  are  needed  only  where  ve- 
locity differences  in  the  diversion  and 
intersecting  streams  differ  apprecia- 
bly, causing  disruption  to  the  stream 
channel  geometry  or  ecology.  The 
Office  agreed  and  has  amended  the 
final  regulations  to  clarify  this  point. 

15.  To  insure  that  Section  816.43  is 
administered  consistently  with  the 
rest  of  the  provisions  of  Part  816,  Sec- 
tion 816.43(g)  was  added  to  the  final 
rules  to  cross-reference  the  applicabil- 
ity of  Section  816.55. 

S  816.44    Hydrologic  balance:  Stream  chan- 
nel diversions. 

This  Section  established  design,  per- 
formance, and  reclamation  standards 
for  diversions  of  perennial  and  Inter- 
mittent streams,  under  authority  of 
Sections  102,  201,  501,  503.  504,  506. 
507,  508,  509,  510,  515,  519.  and  522  of 
the  Act.  The  terms  "diversion,"  "Inter- 
mittent," and  "perennial"  streams  are 
defined  at  Section  701.5  of  the  regula- 
tions. The  basis  and  purpose  of  Sec- 
tion 816.44  was  explained  at  43  Fed 
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Reg.  41746  (Sept.  18,  1978).  Regulation 
of  stream  diversions  under  Section 
816.44  is  deemed  necessary  because  df 
the  significant  alteration  of  the  hydro- 
logic  balance  that  may  occur  if  these 
are  not  properly  designed,  maintained, 
and  reclaimed.  See  H.R.  Rep.  No.  95- 
218,  95th.  Cong..  1st.  Sess.  at  116 
(1977);  Karr  and  Schlosser,  1978,  at 
229;  USEPA,  1976,  Erosion  and  Sedi- 
ment Control,  Vol.  1,  at  25.  Technical 
literature  used  in  the  development  of 
Section  816.44  Includes  the  literature 
listed  at  the  preamble  discussing  of 
816.41.  the  materia]  cited  Immediately 
above,  material  cited  in  the  preamble 
to  Section  816.43.  and  additional  lit- 
erature discussed  below. 

1.  It  was  suggested  by  commenters 
that  diversions  of  Intermittent  streams 
with  a  drainage  basin  of  less  than  one 
square  mile  In  an  area  be  permitted 
without  regulatory  approval.  In  the 
final  rules  fsection  701.5),  intermittent 
stream  Is  defined  as  either  (a)  stream 
draining  a  watershed  of  at  least  one 
square  mile,  or  (g)  a  stream  which 
reaches  both  below  the  local  water 
table  and  obtains  flow  from  both  sur- 
face and  ground  waters.  Thus,  to  the 
extent  that  a  stream  to  be  diverted 
satisfies  the  condition  of  the  second- 
half  of  the  definition  of  intermittent 
stream.  Section  816.44  would  apply. 
The  Office  has  not  exempted  such  di- 
versions, because  Section  515(b)  of  the 
Act  requires  protection  of  all  aspects 
of  the  hydrologic  balance,  not  just 
larger  intermittent  streams. 

In  arid  areas,  where  surface  waters 
are  particularly  limited,  protection  of 
small  Intermittent  streams  is  particu- 
larly critical.  See  H.R.  Rept.  No.  95- 
218,  95th  Cong.,  1st  Sess.  at  116  (1977). 
In  humid  areas,  even  Intermittent 
streams  can  cause  flooding  problems: 
therefore,  requiring  regulation  (See 
the  preamble  to  Section  701.5). 

2.  Several  commenters  suggested 
that  ephemeral  streams  also  be  Includ- 
ed under  this  section  or  Section  816.43 
with  the  approval  of  the  regulatory 
authority.  In  the  final  rules  ephemer- 
al stream  diversions  are  to  be  regulat- 
ed under  Section  816.43  as  is  explained 
In  greater  detail  in  the  preamble  to 
that  section. 

3.  Section  816.44(aXl).  Several  com- 
menters pointed  out  that  the  proposed 
regiilation  provided  that  the  regula- 
tory authority  could  approve  stream 
channel  diversions  only  if  the  diver- 
sion was  necessary  to  achieve  compli- 
ance with  other  performance  stand- 
ards. They  argued  that  the  rules  did 
not  recognize  many  legitimate  uses  of 
diversions  in  and  around  mine  sites  for 
reasons  other  than  protecting  water 
quality,  slope  stability,  or  treatment 
facilities. 

The  Office  agreed  that  this  limita- 
tion was  not  appropriate  and  the 
Office  adopted  the  criteria  of  Section 
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816.57,  pertaining  to  maintenance  of 
stream  buffer  zones  as  more  appropri- 
ate. Under  that  section,  streams  may 
be  diverted  and  the  buffer  zone  re- 
quirement waived  by  the  regulatory 
without,  under  certain  conditions,  if 
necessary  to  facilitate  mining  oper- 
ations. Thus,  if  the  permittee  can  sat- 
isfy the  requirements  for  waiver  of  the 
buffer  zone  under  Section  816.57,  it 
will  also  satisfy  Section  816.44(a)(1). 

4.  Section  S16.44iaX2'h<3).  These 
provisions  will  insure  consistency  in 
the  use  of  diversions  under  Section 
816.44  with  other  applicable  legal  re- 
quirements. Under  Section 
816.44(aK2),  the  regulatory  authority 
and  permittee  are  to  insure  that  diver- 
sions comply  with  the  other  require- 
ments of  this  subchapter  and  with  all 
applicabte  non-SMCRA  requirements, 
pjullcularly  those  of  the  River  and 
Harbor  Act  of  1899  (33  USC  Sees.  401 
et  seQ.  and  the  "dredge  and  fill"  per- 
mitting requirements  of  Sections  208 
and  404  of  the  Clean  Water  Act  (33 
USC  Sees.  1288.  1404). 

5.  Section  816.44(b)  establishes  de- 
tailed design,  performance  and  recla- 
mation standards  which  are  to  be  fol- 
lowed for  those  diversions  authorized 
under  Section  816.44(a).  Under  Section 
816.44(bKl).  the  diversion  is  to  remain 
stable  and  to  prevent  the  conveyance 
of  suspended  solids  outside  the  permit 
area  according  to  the  requirements  of 
Section  515(bM  10(B)  of  the  Act.  (See 
USEPA  (1976)  -Erosion  and  Sediment 
Control.  Vol.  2  at  9.)  The  second  sen 
tence  of  Section  816.44(b)(1)  has  been 
modified  in  the  final  rule  to  delete  the 
phrase  "in  any  event."  as  It  was  redun- 
dant in  view  of  the  rest  of  that  sen- 
tence. No  change  in  meaning  of  the 
sentence  is  made  by  this  revision. 

6.  Section  818.43(bH2)  is  the  key- 
stone of  this  Section.  The  sizing  of  di- 
versions to  adquately  contain  flows  of 
water  Is  critical.  (USEPA-1976.  supra 
Vol.  1.  at  35-36.  Vol.  2  at  6-9.)  Mini- 
mum design  capacities,  based  on  the 
deviation  and  frequency  of  precipita- 
tion events,  are  specified  for  both  tem- 
porary and  permanent  diversions. 

In  the  proposed  rule,  the  Section 
was  worded  in  a  manner  that  could 
have  been  construed  to  require  that 
the  channel,  bank,  and  associated 
flood-plain  each  pass  the  minimum 
peak  runoff  event.  Many  commenters 
objected  to  that  possible  construction, 
which  would  have  required  that  the 
new  stream's  channel  be  designed  to 
safely  pass  a  10-year  or  100-year  storm 
event.  The  Office  does  not  intend  that 
the  stream  channel  itself  pass  this 
peak  runoff,  but  that  a  combination  of 
the  channel,  bank,  and  flood  plain 
configuration  be  used  for  that  pur- 
pose. The  channel  should  however,  be 
designed  to  approximately  the  same 
size  as  the  undisturbed  inlet  and  out- 
lets to  and  from  the  diversion,  to  de- 
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crease  the  potential  of  downstream 
damage.  Chow.  V.  T.  (1974.  p.  7-26 
thru  7-29)  The  final  regulation  was 
amended  to  clarify  this  point. 

7.  For  temporary  diversions,  the  car- 
rying capacity  required  under  Section 
816.44(bH2)  Is  for  the  peak  ninoff 
from  a  10-year  storm  event.  The  10- 
year  storm  recurrence  interval  require- 
ment is  based,  in  part  upon  the  success 
of  U.S.D.A.  Soil  Conservation  Service 
as  explained  in  their  comments  to  the 
pre-posed  and  proposed  rules,  and,  in 
part,  upon  general  practice  as  outlined 
in  U.S.  Mine  Safety  and  Health  Ad- 
ministration, 1975,  p.  6.  80,  Uble  6.8. 

One  commenter  felt  that  a  10-year 
storm  interval  was  excessive  and  sug- 
gested a  three  year  interval  that  was 
alleged  to  more  nearly  approximate 
natural  conditions.  Natural  conditions 
vary  considerably  between  rainfall 
areas,  thus  natural  stream  channels 
vary  accordingly.  Because  of  this  vari- 
ability, a  single  national  standard  such 
as  a  three  year  storm  interval,  would 
not  be  appropriate.  The  Office  has  al- 
lowed for  this  variability  by  requiring 
the  stream  channel  of  the  diversion  to 
approximate  the  upstream  and  down- 
stream stream  channel.  The  stream 
channel  bank,  and  flood  plain  configu- 
ration must,  therefore,  in  total  pass 
the  peak  runoff  from  a  10-year  storm 
event. 

8.  A  new  Paragraph  (d)  has  l>een 
added  to  Section  816.44  In  the  final 
rules,  by  expansion  and  transfer  of 
portions  of  Section  816.97(d)  of  the 
proposed  rules,  to  consolidate  stream 
channel  protection  reouirements  to 
enhance  and  protect  fish  and  wildlife 
under  Sections  102.  201.  and  515  of  the 
Act.  The  basis  and  purpose  of  this  pro- 
vision of  Section  816.44  are  found  at 
the  preamble  to  the  corresponding 
material  in  Section  816.97. 

9.  Several  commenters  were  con- 
cerned with  potential  overlap  of  other 
State  and  Federal  regulation  of  stream 
diversions,  especially  the  Corps  of  En- 
gineer/Environmental Protection 
Agency's  Section  404  Clean  Water  Act 
program.  It  is  true  that  streams  which 
fall  under  the  404  program  of  the 
Clean  Water  Act  will  in  some  cases 
also  t>e  covered  by  Section  816.44. 
However,  the  Office  does  not  believe 
that  conflict  exist  between  Section 
816.44  and  requirements  applicable 
under  Section  404.  Clean  Water  Act. 
nor  did  commenters  specify  any  such 
conflicts.  Rather,  the  Office  views  Sec- 
tion 816.44  as  an  important  comple- 
ment to  Section  404  programs,  particu- 
larly because  the  Office's  regulation  is 
tailored  specifically  to  coal  mining. 

i  8t<>.45     Sediment  control  nt«a»ur«t. 

This  Section  of  the  final  regulations 
includes  sediment  control  measures  to 
be  utilized  in  conjunction  with  sedi- 
mentation  ponds  as  best   technology 


currently  available  to  achieve  and 
maintain  the  water  quality  standards 
of  the  Act.  In  addition,  implementa- 
tion of  such  sediment  control  meas- 
ures with  proper  demonstrations  to 
the  regulatory  authority  in  accordance 
with  Section  816.46  can  result  In  re- 
ductions of  requirements  for  sediment 
storage  volume  and  detention  time  for 
sedimentation  ponds. 

Acceptable  sediment  control  prac- 
tices include:  (a)  distributing  the 
smallest  practicable  area  at  any  one 
time  during  the  mining  operation, 
through  progressive  backfilling,  grad- 
ing, and  prompt  revegetatlon;  (b)  sta- 
bilizing backfill  material  to  promote  a 
reduction  In  the  rate  of  volume  of 
runoff;  (c)  retaining  sediment  within 
the  disturbed  area;  (d)  diverting 
runoff  away  from  the  disturl>ed  area; 
(e)  diverting  runoff  using  protective 
channels  or  pipes;  (f)  using  straw 
dikes,  riprap,  check  dams,  mulches, 
vegetative  sediment  filters,  dugout 
ponds,  and  other  measures  to  reduce 
overland  flow  velocity,  reduce  runoff 
volume,  or  trap  sediment;  and  (g) 
treating  with  chemicals.  Grim.  (1974) 
pp.  101-114:  USEPA.  Erosion  and  Sedi- 
ment Control.  (1976)  Vol.  2.  pp.  1-61; 
USEPA.  Erosion  and  Sediment  Con- 
trol (1976)  Vol.  1.  pp.  1-84. 

Authority  for  this  Section  is  con- 
tained in  Sections  102.  201(e).  501(b). 
503(a)  and  515(b)  of  the  Act.  The  pre- 
amble discussion  supporting  the  pro- 
posed rule  is  incorporated  herein  by 
reference.  43  Fed.  Reg.  41746  (Sept. 
18.  1978). 

1.  Some  comments  on  this  Section 
overlapped  comments  on  Sections 
816.42  and  816.46.  To  this  extent,  re- 
sponses to  comments  on  such  Sections 
are  incorporated  herein  by  reference. 
Other  comments  on  this  Section  are 
discussed  below. 

2.  One  commenter  said  the  use  of 
"appropriate  sediment  control  meas- 
ures" and  "best  technology  currently 
available"  was  redundant,  and  one  or 
the  other  should  be  deleted.  "Best 
technology  currently  available"  Is  de- 
fined in  Section  701.5.  and  is  a  require- 
ment for  the  operator  to  examine  a 
numl)er  of  methods,  recognized  as 
being  effective.  See  preamble  <Iiscus- 
sion  to  Section  701.5.  "Appropriate 
sediment  control  measures"  .promotes 
the  implementation  of  the  selected 
methods. 

3.  One  commenter  recommends  in- 
serting words  to  assure  that  one  or 
several  of  the  sediment  control  tech- 
niques may  be  used  but  all  are  not  nec- 
essary. The  Office  has  added  language 
to  clarify  that  such  additional  sedi- 
ment control  measures  are  necessary 
to  achieve  and  maintain  water  quality 
standards  and  effluent  limitations  of 
the  Act. 

4.  Another  commenter  said  that  this 
Section  of  the  regulations  was  open- 


ended,  implying  that  other  measures 
not  listed  may  be  required.  To  assure 
flexibility  and  promote  the  develop- 
ment of  Innovative  control  techniques, 
the  Office  has  decided  to  retain  the 
aspect  of  the  regulation  which  implies 
that  other  unlisted  sediment  control 
measures  can  be  implemented. 

6.  Conunenters  suggested  substitut- 
ing the  word  "stabilizing"  for  "shap- 
ing" in  Section  816.45(b).  The  ration- 
ale for  this  change  was  that  shaping 
was  only  one  of  severed  stabilizing 
techniques  used  for  erosion  control. 
The  commenters  felt  that  shaping 
might  be  Incompatible  with  the  ap- 
proximate original  contour  require- 
ment. The  Office  has  decided  to  adopt 
this  recommendation.  Stabilizing  by 
mechanical  and  vegetative  techniques 
are  only  two  of  many  methods  which 
can  be  used  to  reduce  the  rate  and 
volume  of  sediment  transport. 

6.  One  commenter  said  "treating 
with  chemicals"  should  be  reworded  to 
say  "utlli2»tlon  of  flocculating 
agents."  The  Office  has  decided  that 
the  term  chemicals  is  broad  enough  to 
include  not  only  organic  polyelectro- 
lytes.  but  could  also  include  such 
other  chemicals  as  lime  or  alum  that 
could  possibly  be  used  to  increase  floe 
size  and  which  may  at  the  same  time 
Improve  other  water  quality  param- 
eters. 

7.  One  editorial  change  was  made  to 
clarify  the  intent  of  the  regulation 
within  the  context  of  the  law.  In  Sec- 
tion 816.45(a),  "prompt"  revegetatlon 
was  replaced  with  "timely"  revegeta- 
tlon in  accordance  with  Section 
816.111(b).  The  purpose  of  this  change 
was  to  stimulate  the  operator  to  take 
swift  measures  in  re-establishing  the 
vegetative  cover. 

§  816.4«    Scdimratatlen  ponds. 

S  81S.4«(a) 

Oeneral  re<ruirmenU.  The  Office  has 
decided  to  require  sedimentation 
ponds  in  conjunction  with  other  sedi- 
ment control  measures  as  "best  tech- 
nology currently  available"  to  prevent 
to  the  extent  possible  additional  con- 
tributions of  siispended  solids  to 
streamflow  or  runoff  outside  the 
permit  area  and  to  achieve  and  main- 
tain applicable  effluent  limitations. 

Sedimentation  ponds  are  structures, 
including  barrier  dams  of  excavated 
depressions,  which  slow  down  water 
nuioff  to  allow  sediment  to  settle  out. 
To  effectively  settle  particles,  sedi- 
mentation ponds  must  provide  suffi- 
cient storage  volume  for  both  sedi- 
ment and  detained  water.  In  addition 
to  providing  adequate  storage  volume, 
ponds  must  detain  water  for  a  suffi- 
cient time  to  allow  sediment  to  settle 
out. 

It  is  well  established  that  sedimenta- 
tion ponds  used  with  other  sediment 
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control  measures  are  "state-of-the-art" 
for  controlling  sediment  movement 
from  surface  coal  mining  operations. 
The  Environmental  Protection  Agency 
(EPA)  has  undertaken  a  number  of 
studies  to  determine  the  best  methods 
for  controlling  sediment  laden  flow. 
EPA  studies  have  concluded  that  sedi- 
mentation ponds  are  the  key  to  con- 
trolling sediment.  According  to  EPA, 
such  ponds  are  "the  most  effective 
structures  for  trapping  sediment."  The 
conventional  method  for  controlling 
sediment  that  reaches  the  periphery 
of  the  mining  operations  is  through 
the  construction  of  a  sediment  pond  to 
intercept  the  surface  runoff  before  it 
leaves  the  mining  site.  Erosion  and 
Sediment  Control— Surface  Mining  in 
the  Eastern  United  States,  at  65  (.1976). 
Another  EPA  study  Indicates  sedimen- 
tation ponds  can  be  considered  as  the 
last  opportunity  to  treat  the  ninoff 
before  the  water  leaves  the  mine  area. 
Hill.  Sedimentation  Ponds— A  Critical 
Review,  at  2  (Oct.  1976).  According  to 
one  of  the  leading  commentators  In 
the  field,  sediment  ponds  should  be  lo- 
cated as  close  to  the  sediment  source 
as  possible  and  before  drainageways 
reach  the  main  stream.  Orim  and  Hill. 
Environmental  Protection  in  Surface 
Mining  of  Coal.  EPA-670/2-74-093;  at 
103  (Oct.  1974). 

Also,  several  states,  including  West 
Virginia,  Pennsylvania,  Kentucky  and 
Montana  now  require  sediment  ponds 
to  control  sediment  from  mining  oper- 
ations. Hill,  at  13(1977). 

The  mechanics  of  sediment  laden 
flow  are  complex.  The  major  factors 
governing  the  efficiency  of  a  sediment 
pond  are  the  geometry  of  the  basin, 
the  inflow  hydrograph,  the  Inflow 
sediment  graph,  the  outlet  design,  the 
flow  pattern  within  the  basin,  the 
characteristics  of  the  sediment  and 
the  settling  behavior  of  the  suspended 
sediment  particles,  the  detention  time, 
and,  where  applicable,  control  devices 
within  the  basin  which  minimize 
short-circuiting,  turbulence,  and  restis- 
penslon.  Ward,  Simulation  of  the  Sed- 
imentoloini  of  Sediment  Detention 
Basins  at  32  (1977). 

The  final  sedimentation  pond  design 
criteria  are  supported  by  Sections  102, 
201(c),  501(b),  503  (a)  and  (b), 
515(b)(10),  515(bK24)  and  516  of  the 
Act.  See  also  Surface  Mining  Regula- 
tion Litigation.  456  F.  Supp.  1301 
(D.D.C.  1978). 

The  Office  has  considered  alterna- 
tives analyzed  in  the  regulatory  analy- 
sis. The  rationale  for  selecting  the 
final  regulations  in  lieu  of  the  alterna- 
tives is  found  in  the  omtext  of  this 
preamble  discussion,  the  disposition  of 
submitted  comments  related  to  the 
final  regulatioris  and  the  preamble  to 
the  proposed  regulations  for  the  per- 
manent program. 
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The  final  design  criteria  for  sedi- 
mentation ponds  contain  the  following 
key  requirements.  Sedimentation 
ponds  may  be  used  individually  or  in 
series.  Especially  in  mountainous 
areas,  several  small  ponds  may  be 
more  desirable  than  a  single  large 
pond  because  of  topographic  con- 
straints. Several  small  ponds  may  also 
improve  overall  detention  time.  More- 
over, one  small  pond  can  be  used  to 
remove  the  bulk  of  the  large  particles 
thus  reducing  the  need  to  clean  out  a 
larger  polishing  pond.  Hill,  at  14 
(1977);  Erosion  and  Sediment  Control 
at  54  (1976). 

Sedimentation  ponds  must  be  con- 
structed prior  to  any  disturbance  of 
the  area  to  be  drained  into  the  pond 
and  as  near  as  possible  to  the  area  to 
be  disturbed.  Orim  and  Hill  at  103 
(1974).  Oenerally,  such  structures 
should  be  l(x»ted  out  of  perennial 
streams  to  facilitate  the  clearing,  re- 
moval and  abandonment  of  the  pond. 
Further,  locating  ponds  out  of  peren- 
nial streams  avoids  the  potential  that 
flooding  will  wash  away  the  pond. 
However,  imder  design  conditions, 
ponds  may  be  constructed  in  perennial 
streams  without  harm  to  public  safety 
or  the  environment.  Therefore,  the 
final  regulations  authorize  the  regula- 
tory authority  to  approve  construction 
of  ponds  In  perennial  streams  on  a  site 
specific  basis  to  take  Into  account  to- 
pographic factors.  Hill  at  11  (1976); 
Erosion  and  Sediment  Control  at  54 
(1976). 

In  general,  various  subsections  of 
the  regtilations  dealing  «ith  sedimen- 
tation ponds  require  the  operator  to 
demonstrate  how  elected  options  will 
meet  design  criteria.  Several  com- 
menters desired  clarification  as  to  how 
this  could  be  accomplished.  The  opera- 
tors have  the  burden  of  providing  ade- 
quate assurance  or  proof  that  the 
methods  proposed  are  effectire  and 
safe.  Such  proof  can  be  presented  for 
approval  by  the  regulatory  authority 
in  many  different  forms,  and  is  not 
specified  in  any  specific  format. 
Except  as  specified  in  the  regulations, 
such  forms  may  generally  Include  but 
are  not  limited  to  the  following: 

a.  Maps,  graphs,  or  charts. 

b.  Valid  reports  of  similar  work  per- 
formed by  others. 

c.  Testimony  by  recognized  profes- 
sionals, or 

d.  Actual  laboratory  experiments, 
and  (x>ntrolled  field  plot  demonstra- 
tions. 

The  operator  has  the  option  of  elect- 
ing the  most  advantegous  method. 
FineA  approval  is  still  vested  in  the 
regulatory  authority. 

The  following  general  comments 
were  received  on  Section  816.46(a). 

Commenters  requested  insertion  of 
words  in  this  section  to  point  out  the 
exemption  from  the  requirement  to 
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coniJtruct  ponds  in  order  to  track  Sec- 
tion 816.42.  Such  Insertions  as  'if  nec- 
essary." or  "as  required"  were  suggest- 
ed. This  issue  has  been  previously  ad- 
dressed in  the  context  of  whether  sedi- 
ment ponds  are  "best  technology  cur- 
rently available."  Operators  will  find 
that  sedimentation  ponds  can  be  used 
to  their  benefit  to  reduce  sediment 
and  achieve  effluent  limitations.  The 
insertion  of  the  suggested  wording 
might  expand  the  narrow  exemption 
contained  in  Section  816.42.  To  avoid 
any  possibility  that  the  exemption 
would  be  expanded  by  this  language 
addition,  the  Office  decided  to  reject 
the  comment. 

Commenters  requested  clarification 
of  the  terminology  "disturbance  of  the 
disturbed  area"  as  used  in  the  pro- 
posed regulations.  Disturbance  is  a 
progressive  process  which  can  be  con- 
sidered as  a  deviation  from  a  baseline 
condition.  The  wording  has  been  clari- 
fied to  reflect  the  requirement  to  con- 
struct a  pond  prior  to  any  disturbance 
of  the  existing  pre-minlng  condition. 

Commenters  suggested  allowing  con- 
struction of  sedimentation  ponds  in  in- 
termittent and  perennial  streams.  Be- 
cause of  the  physical,  topographic,  or 
geographical  constraints  in  steep  slope 
mining  areas,  the  valley  floor  is  often 
the  only  possible  location  for  a  sedi- 
ment pond.  Since  the  valleys  are  steep 
and  quite  narrow,  dams  must  be  high 
and  must  t>e  continuous  across  the 
entire  valley  in  order  to  secure  the 
necessary  storage. 

There  are  two  other  alternatives. 
One  would  be  to  use  an  area  to  one 
side  of  the  stream  for  the  pond.  This 
will  not  be  physically  possible  in  most 
cases,  and  if  pursued,  might  cause  seri- 
ous additional  disturbance  to  the  envi- 
ronment. Kathuria  at  4  ( 1976). 

The  other  alternative  would  be  to 
declare  the  area  unsuitable  for  mining. 
Each  case  needs  to  be  judged  on  Its 
own.  The  Office  recognizes  that 
mining  and  other  forms  of  construc- 
tion are  presently  undertaken  in  very 
small  perennial  streams.  Many  Soil 
Conservation  Service  (SCS)  structures 
are  also  located  in  perennial  streams. 
Accordingly,  OSM  t)elieves  these  cases 
require  thorough  examination.  There- 
fore, the  regulations  have  l)een  modi- 
fied to  permit  construction  of  sedi- 
mentation ponds  in  pereiuilal  streams 
only  with  approval  by  the  regulatory 
authority. 

One  coramenter  suggested  that  a 
new  Section  should  l>e  added  for  con- 
trolling sedimentation  from  mining  on 
steep  slopes  and  that  the  new  Section 
should  focus  on  performance  stand- 
ards with  no  reference  to  design  crite- 
ria. The  commenter  contends  that  0.1 
acre-foot  for  each  Acre  of  disturbed 
area  within  the  upstream  drainage 
area  is  sufficient  to  control  runoff  and 
sedimentation.    Also    the    commenter 
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suggests  the  design  standards  would 
appear  to  eliminate  bench  ponds. 

The  commenter  did  not  submit  any 
data  or  Information  such  as  maps,  con- 
tours and  mine  plans  and  drainage  of 
their  sediment  ponds  to  substantiate 
the  comments.  Based  on  this  sugges- 
tion alone  without  the  submission  of 
data,  the  office  has  no  reason  to  be- 
lieve that  performance  standards  of 
the  Act  will  be  achieved  and  main- 
tained. 
Commenters  said  sediment  ponds 
^,a^ild  cause  degradation  and  scouring 
of  some  stream  channels  especially  In 
areas  prone  to  arroyo  formation.  The 
Office  has  decided  that  such  down- 
stream erosion  can  be  mitigated.  As 
discussed  previously,  sediment  ponds 
are  necessary  to  achieve  and  maintain 
water  quality  standards  of  the  Act 
during  surface  coal  mining  and  recla- 
mation operations.  To  avoid  down- 
stream erosion  or  scouring,  operators 
are  free  to  divert  streams  around  sur- 
face coal  mining  activities  in  accord- 
ance with  Section  816.44.  Moreover, 
downstream  scouring  can  be  mini- 
mized by  locating  the  sediment  pond 
out  of  perennial  streams  thus  assuring 
that  natural  sediment  loads  remain  in 
the  stream.  In  addition,  downstream 
adverse  effects  can  be  mitigated  by  the 
use  of  energy  disslpators,  riprap  chan- 
nels and  other  devices  as  required  toy 
Section  816.45. 

9  816.46(b)    Sediment  storage  volume. 

The  final  regulations  establish  two 
methods  for  computing  required  sedi- 
ment storage  volume.  First,  the  opera- 
tor may  utilize  the  Universal  Soil  Loss 
Equation  (USLE).  gully  erosion  rates 
and  appropriate  sediment  delivery 
ratios  to  compute  sediment  yield.  This 
method  allows  the  operator  maxlmimi 
flexibility  to  account  for  site  specific 
variations  in  sediment  yield.  The  pre- 
amble to  the  proposed  rules  43  Fed. 
Reg.  41747  (Sept.  18.  1978)  supporting 
the  selection  of  the  USLE  is  incorpo- 
rated herein  by  reference. 

Under  the  second  method,  operators 
may  utilize  a  general  rule  for  comput- 
ing sediment  yield  from  the  disturbed 
area.  The  operator  may  assume  a  sedi- 
ment yield  of  .1  acre-foot  for  each  acre 
of  disturbed  area.  The  regvilatory  au- 
thority is  authorized  to  require  great- 
er sediment  storage  volume  if  neces- 
sary. A  lesser  sediment  storage  volume 
to  .035  acre-foot  for  each  acre  of  dis- 
turbed area  may  be  authorized  If  the 
operator  demonstrates  that  sediment 
removed  by  other  sediment  control 
measures  is  equal  to  the  reduction  In 
the  pond  sediment  storage  volume. 
The  preamble  to  the  proposed  niles 
supporting  this  Section  is  hereby  In- 
corporated by  reference.  43  Fed.  Reg. 
41748  (Sept.  18.  1978). 


The  following  comments  were  re- 
ceived on  Section  816.46(b). 

Commenters  requested  technical  Jus- 
tification for  the  option  to  construct 
sediment  ponds  having  cumulative 
sediment  volume  from  the  drainage 
area  to  the  pond  for  a  minimum  of 
three  years.  Commenters  submitted  no 
data  to  refute  the  design  option.  How- 
ever, commenters  said  the  majority  of 
ponds  had  an  operational  life  of  less 
than  six  months.  Commenters  added 
that  this  was  not  the  case  with  sedi- 
mentation ponds  serving  reclaimed 
areas,  but  few  of  the  latter  category 
were  required  due  to  consistent  attain- 
ment of  effluent  limitations.  Again, 
commenters  failed  to  submit  data  sup- 
porting this  assertion. 

The  final  regulations  include  a 
three-year  minlmimi  sediment  storage 
volume  for  ponds.  Operators  may  use 
the  USLE  to  compute  required  sedi- 
ment storage  volume  to  capture  sedi- 
ment yield  for  a  minimum  three-year 
period.  As  an  alternative,  operators 
may  compute  sediment  storage  volume 
based  upon  an  initial  requirement  of 
0.1  acre- foot  for  each  acre  of  disturbed 
area  within  the  upstream  drainage 
area.  These  two  options  offer  opera- 
tors the  flexibility  to  include  site-spe- 
cific variation  in  design  of  sediment 
ponds. 

A  three-year  minimum  storage 
volume  is  necessary  to  collect  sedi- 
ment during  normal  premlnlng,  and 
reclamation  operations  under  the  Act. 
Under  prior  state  laws,  the  normal  life 
of  ponds  designed  for  contour  mines 
was  usually  from  one  to  three  years. 
For  area  mines  it  was  usually  much 
longer.  Hill  at  11  (1977).  With  the  im- 
plementation of  the  Surface  Mining 
Act.  surface  coal  mining  and  reclama- 
tion operations  will  generally  occur 
over  a  period  much  longer  than  three 
years.  Premlnlng  and  actual  mining 
will  normally  (xxur  over  more  than 
one  year.  Further,  the  pond  may  not 
be  removed  until  the  disturbed  areas 
has  been  restored,  the  vegetation  re- 
quirements of  Section  816.111-816.117 
are  met.  and  the  drainage  meets  appli- 
cable stream  standards.  Thus,  a  three- 
year  minimum  storage  volume  Is  not 
an  excessive  requirement. 

In  particular,  vegetation  standards 
require,  as  a  minimum,  vegetative 
cover  capable  of  stabilizing  the  soil 
surface  for  e^Mlon.  Site-specific  inves- 
tigations in  the  western  coal  fields 
have  shown  that  such  stabilization 
may  not  occur  within  the  first  year  or 
two  after  mining.  Gullies  formed  on 
revegetated  surfaces  will  often  In- 
crease sediment  yield.  Moreover.  Inter- 
nal drainage  to  graded,  topsoil  and 
seeded  areas  is  possible.  Hardaway  and 
Kimbal.  Trip  Report  at  8.  12.  23 
(1976).  See  also  DoUhopt  et  al.  71-73 
(1977).  This  type  of  extensive  erosion 
after  mining   requires   that  sediment 


ponds  l>e  designed  with  a  minimum 
sediment  storage  volume  of  three 
years. 

Moreover,  data  collected  in  Appala- 
chla  support  a  three- year  sediment 
storage  volume.  According  to  one 
study,  gullies  can  form  after  revegeta- 
tlon  causing  erosion.  Curtis  and  Super- 
fesky  at  157  (1978).  In  addition,  mea- 
stirements  of  sediment  accumulation 
in  debris  basins  show  highest  sediment 
yield  during  the  first  six  months  fol- 
lowing mining,  with  excess  sediment 
loads  occurring  within  three  years  fol- 
lowing mining.  Curtis  at  88  (1974).  Ac- 
cording to  this  study  methods  of 
mining  and  handling  spoil  affect  sedi- 
ment yield,  and  so  does  the  speed  with 
which  vegetation  is  established.  The 
Office  considered  that  this  study  ex- 
amined surface  mining  prior  to  iraple- 
roentation  of  the  standards  of  the  Act. 
Compliance  with  the  Act  should  result 
In  a  reduction  of  sediment  shields  from 
surface  mined  lands.  However,  sedi- 
ment yield  is  not  only  a  function  of 
operating  practices,  but  also  of  revege- 
tatlon  which  is  more  a  function  of  cli- 
mate, terrain  and  soil  type.  Normally 
in  the  east,  revegetation  will  require, 
at  the  minlmimi,  six  months  to  stabi- 
lize the  surface  area  with  vegetation. 
Curtis  at  88  (1974).  NaturaUy  in  the 
arid  west  a  considerably  longer  period 
will  be  required  for  adequate  stabiliza- 
tion. Hardaway  and  Kimball  at  8,  12. 
23  (1976).  All  of  these  factors  support 
a  pond  design  standard  which  includes 
a  sediment  pond  with  a  minimum 
three-year  sediment  storage  volimie. 

One  commenter  wanted  to  create  a 
larger  sediment  storage  volume  to 
reduce  the  frequency  of  sediment 
cleanout.  The  intent  of  this  regulation 
is  to  specify  the  minimum  sediment 
storage  volume  necessary  for  a  well- 
constructed  sediment  pond.  According- 
ly the  word  "minimum"  is  added  to 
clarify  this  point. 

The  use  of  the  USLE  for  mined  area 
was  questioned  by  several  com- 
menters. They  contend  that  although 
this  method  is  well  established  for 
sheet  erosion  losses  on  argiculture 
land,  it  may  not  be  truly  accurate  or 
useful  In  other  areas.  The  Office  has 
decided  to  retain  the  option  to  use  the 
USLE  to  compute  sediment  storage 
volume  procedures  since  making  the 
USLE  predictions  is  a  well  established 
and  accepted  practice  of  the  engineer- 
ing and  scientific  community.  Meyer 
at  3  (1975):  Haan  at  5.1  (1978);  Wisch- 
meir  (1965):  USDA,  1975,  Procedure 
for  Computing  Sheet  and  Rill  Erosion 
on  Project  Areas,  SCS  Technical,  Re- 
lease No.  5  (Rev.).  The  USLE  recog- 
nizes the  effects  of  the  primary  envl- 
rotmiental  and  physiographic  factors 
causing  erosion,  without  having  to  es- 
tablish site-specific  conditions  through 
field  measurements  of  data. 


RULES  AND  REGULATIONS 

The  use  of  gully  erosion  rates  and 
sediment  delivery  ratio  factors  was 
questioned  by  some  commenters.  The 
Office  has  retained  these  require- 
ments. The  USLE  considers  only  soil 
lost  by  sheet  erosion.  Where  gullies 
are  active,  the  eroded  nuiterial  must 
be  accounted  for  in  determining  the 
sediment  entering  the  pond.  The  SCS 
Technical  Release  No.  32  is  one  refer- 
ence which  gives  procedures  for  deter- 
mining the  rate  of  gully  development 
Sediment  delivery  ratio  is  defined  as 
D=Y/A  where  Y  Is  the  sediment  yield 
from  a  watershed  and  A  is  the  gross 
erosion  occurring  on  the  watershed. 
Gross  erosion  is  the  sum  of  a  sheet 
and  rill  erosion,  gully  erosion,  and 
stream  erosion.  On  active  and  re- 
claimed siu-face  mines,  sheet  and  rill 
erosion  are  the  principal  components 
of  A.  Haan  and  Barfield  at  221  (1978). 
The  sediment  delivery  ratio  is  neces- 
sary to  accoimt  for  eroded  material 
which  is  deposited  prior  to  entering 
the  pond.  Haan  at  5  (1978);  McKensle 
at  4  (1977). 

One  conunenter  questioned  whether 
the  regulatory  authority  should  estab- 
lish methods  "for  determining  sedi- 
ment storage  volume."  The  Office 
agrees  that  this  is  not  the  proper  role 
of  a  regulatory  authority.  Accordingly, 
the  regulation  has  been  changed  by 
substituting  the  word  "approved"  for 
"established."  With  this  concept,  the 
operator  will  submit  his  methods  for 
review  and  approval  by  the  regulatory 
authority. 

Commenters  requested  that  refer- 
ence and  justification  for  using  the 
USLE  should  be  discussed.  They 
stated  that  accumulated  sediment 
volume  can  be  estimated  using  the 
USLE  or  forms  thereof.  According  to 
commenters.  methods  using  gully  ero- 
sion rates  and  sediment  delivery 
ratios,  either  singly  or  in  combination, 
which  estimate  sediment  volume  are 
not  commonly  used  for  surface 
mining. 

Section  816.46(b)(1)  authorizes  the 
use  of  the  USLE.  gtilly  erosion  rates. 
and  the  sediment  delivery  ratio  con- 
verted to  sediment  volimie  using  the 
sediment  density,  or  other  empirical 
methods  derived  from  regional  sedi- 
ment pond  studies  to  determine  the 
sediment  storage  volume. 

Haan  and  Barfield  (1978),  ch.  5,  dis- 
ctiss  soil  erosion  and  sediment  yield 
similarities  between  surface  mining 
and  agricultural  land.  The  similarities 
are  helpful  since  agricultural  erosion 
has  been  studied  for  many  years  re- 
sulting in  the  development  of  proce- 
dures for  Its  prediction  and  control. 
Soil  erosion  results  when  soil  is  ex- 
posed to  the  erosive  powers  of  rainfall 
and  flowing  water.  It  is  not  possible  to 
conduct  massive  earth  moving  oper- 
ations necessary  for  strip  mining  with- 
out  exposing    soil    to   these    erosive 
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forces.  It  Is  possible  to  use  the  USLE 
to  plan  the  surface  coal  niining  and 
reclamation  operations  so  that  sedi- 
ment production  can  be  reduced. 
Through  the  use  of  properly  designed 
and  constructed  sediment  detention 
structures  containing  adequate  storage 
volume  the  adverse  effects  of  mining 
on  stream  water  quality  can  be  essen- 
tially eliminated.  (Haan  and  Barfield 
at  5.1  1978). 

Commenters  questioned  the  selec- 
tion of  sediment  storage  volume  equal 
to  0.1  acre-foot  for  each  acre  of  dis- 
turbed area  within  the  upstream 
drainage  area.  Other  commenters  sug- 
gested that  the  0.1  value  be  reduced  to 
0.035.  The  Office  has  retained  this  sec- 
tion of  the  regulations.  This  method  is 
provided  as  an  alternative  choice  to 
minimize  the  amount  of  onaite  study 
for  determining  adequate  sediment 
storage  volume.  If  the  operator  utilizes 
on-site  erosion  and  sediment  control 
meastires.  such  as  prompt  and  progres- 
sive backfilling,  prompt  revegetation, 
and  upstream  sediment  traps,  the  reg- 
ulatory authority  may  approve  a  sedi- 
ment storage  voliune  not  less  than 
0.035  acre-foot  for  each  acre  of  dis- 
turbed area  within  the  upstream 
drainage  area.  To  obtain  the  reduction 
in  sediment  storage  volume,  the  opera- 
tor must  show  the  sediment  removed 
by  other  control  methods  is  equal  to 
the  reduction  in  sediment  storage 
volume.  Grim  and  HiU  at  102  (1974). 
Thus,  a  sediment  storage  volume  of  0.1 
acre-foot  per  acre  of  disturbed  area  is 
the  Initial  standard  which  can  be  ad- 
justed downward  to  0.035  upon  proper 
demonstrations  by  the  operator.  A 
sediment  storage  volume  of  0.035  acre- 
foot  for  each  acre  of  disturbed  area  is 
a  nationwide  minimum  sediment  stor- 
age volume  for  sedimentation  ponds. 
Simpson,  Westmoreland  Resources, 
comments  on  the  Interim  Final  Riiles, 
page  1  (Mareh  23.  1978);  National  Coal 
Association.  Comments,  and  data  on 
the  proposed  interim  regulatory  pro- 
gram. Section  715.17(eKl),  Oct.  1977. 
Robblns,  Comments  on  the  Interim 
Final  Rules,  at  16.  (March  15,  1978). 

Commenters  suggested  the  mini- 
mum storage  volume  for  sedimenta- 
tion ponds  was  excessive.  This  volume 
is  composed  of  storage  for  the  runoff 
from  the  10-year  24-hour  precipitation 
event,  and  0.1  acre-foot  of  storage  for 
each  acre  of  upstream  disturbed  area. 
A  settling  pond  must  Include  k>oth  a 
settling  volume  and  a  sediment  volume 
to  hold  Inflow  for  a  sufficient  period 
of  time  to  allow  sediment  to  settle  and 
provide  storage  volume  for  such  sedi- 
ment. Therefore,  a  settling  volume 
with  a  minimima  detention  time,  and  a 
sediment  storage  volimie  have  been 
specified.  Kathuria  at  8  (1975);  Grim 
at  106  (1974);  Ward  at  2  (June  1978). 

Conunenters  suggested  the  regula- 
tions should  require  surface  area  crite- 
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ria  In  design  of  sedimentation  ponds. 
particularly  where  necessary  to  meet 
the  efHuent  limitations.  They  cite 
"Physlochemlcal  Processes,"  by 
Walter  J.  Weber,  Jr..  to  support  this 
proposition.  This  discusses  overflow 
rate,  detention  period,  terminal  parti- 
cles velocity  and  effective  tank  depth. 
This  reference  discusses  "the  removal 
of  discrete  particles  In  an  ideal  settling 
tank."  where  Inflow,  outflow,  surface 
area,  and  volume  are  constant  values 
in  a  steady  state  process. 

The  Office  agrees  that  surface  area 
is  an  important  consideration  In  the 
design  of  a  sediment  pond  to  achieve 
and  maintain  water  quality  standards. 
Surface  area  should  be  adequate  to 
provide  both  the  required  storage  ca- 
pacity and  the  sediment  removal  capa- 
bility to  achieve  and  maintain  water 
quality  standards.  Kathurla  at  87 
(1976).  The  Office  believes,  however, 
that  established  criteria  for  sediment 
storage  volume  and  detention  time  will 
result  In  adequate  pond  surface  area 
to  meet  water  quality  standards.  This 
determination  is  based  upon  the  pre- 
amble discussion  supporting  Section 
816.46(b)  and  (c)  which  Is  incorporated 
herein  by  reference. 

i  816.46<c>    Detention  time. 

This  section  of  the  final  regulations 
requires  sediment  ponds  to  be  de- 
signed, constructed  and  maintained  to 
detain  sediment  laden  water  for  a 
period  of  time  sufficient  to  allow  the 
water  to  come  to  rest  and  clarify  to 
assure  the  discharge  from  the  pond 
meets  water  quality  standards  of  the 
Act.  The  average  time  design  Inflow  is 
detained  in  the  pond  Is  the  theoretical 
detention  time.  Haan  at  6.6  (1978). 
This  measure  of  flow  through  velcwlty 
is  an  essential  design  criterion  for  sedi- 
mentation ponds.  Haan  at  6.6  (1978): 
Hill  at  11  (1976):  KathuHa  at  8.  56 
(1976):  Ward  at  26  (1978);  Janlak.  Pu- 
rification of  Waters  from  Lignite 
Mines,  at  59  (1975):  USEPA  Erosion 
and  Sediment  Control.  Vol.  2.  51-79 
(1976). 

The  final  regulations  establish  a  24- 
hour  theoretical  detention  time  as  the 
initial  design  detention  time  for  sedi- 
ment ponds.  The  regulatory  authority 
is  authorized  to  lower  the  theoretical 
detention  time  upon  adequate  demon- 
strations by  the  person  who  conducts 
the  surface  mining  activity.  In  no 
event  may  the  regulatory  authority 
lower  theoretical  detention  time  from 
24  hours  without  a  demonstration  that 
water  quality  standards  including  ef- 
fluent limitations  will  be  achieved  and 
maintained.  The  regulatory  authority 
may  require  the  pond  design  to  In- 
clude a  theoretical  detention  time 
above  24  hours  to  meet  water  quality 
standards  including  effluent  limita- 
tions. The  regulatory  scheme  recog- 
nizes that  to  achieve  the  water  quality 


standards  of  the  Act.  the  operator 
must  consider  site-specific  conditions 
such  as  soil  type,  particle  size,  particle 
specific  gravity,  slope,  moisture  condi- 
tions and  other  physical  conditions.  In 
addition,  the  final  regulations  recog- 
nize the  Importance  of  pond  Inflow 
and  outflow  design,  and  pond  shape  in 
determining  necessary  detention  time. 
The  preamble  to  the  proposed  rule  as 
clarified  in  the  response  to  comments 
on  this  section  is  incorT>orated  herein 
be  reference.  43  Fed.  Reg.  41748,  Sept. 
18.  1978. 

The  following  comments  were  re- 
ceived on  Section  816.46(c). 

Most  industry  commenters  suggest- 
ed that  the  use  of  sedimentation 
ponds  alone  will  not  achieve  EPA  ef- 
fluent limitations.  Although  some  In- 
dustry commenters  concede  that  sedi- 
ment ponds  are  the  best  technology 
currently  available,  the  same  com- 
menters add  that  even  the  use  of  such 
technology  wlU  not  achieve  EPA  efflu- 
ent limitations.  Commenters  submit- 
ted no  Independent  field  data  to  show 
that  properly  designed  sediment  ponds 
would  not  achieve  effluent  limitations. 
Rather,  conunenters  challenged  the 
data  base,  methodology,  recommenda- 
tions and  conclusions  of  the  Kathurla 
study  cited  In  the  preamble  to  the  pro- 
posed niles,  43  Fed.  Reg.  41748,  Sept. 
18,  1978. 

In  particular,  regarding  the  initial 
design  criteria  of  a  24-hour  theoretical 
detention  time  for  the  water  Inflow 
entering  the  pond  from  a  10-year  24- 
hour  precipitation  event,  commenters 
suggested  that  this  detention  time 
would  not  necessarily  result  in  a  94 
percent  removal  efficiency  which  may 
t)e  necessary  to  achieve  effluent  limi- 
tations. Commenters  added  that  when 
particles  in  the  Inflow  are  less  than  20 
microns,  a  sediment  pond  built  to 
08M  criteria  will  not  settle  out  parti- 
cles during  high  rainfall  events.  Com- 
menters suggested  that  pond  efficien- 
cy was  more  a  function  of  surface  area 
and  Inflow  sediment  concentration 
and  velocity.  According  to  com- 
menters, chemical  treatment  will  prob- 
ably be  a  requirement  rather  than 
option  to  meet  effluent  limitations. 
Environmental  group  commenters  said 
sediment  ponds  were  the  best  technol- 
ogy currently  available,  but  greater  de- 
tention times  and  surface  area  would 
probably  be  required  to  meet  effluent 
limitations. 

Sedimentation  ponds  are  the  heart 
of  the  regulatory  scheme.  As  discussed 
previously  sedimentation  ponds  are 
the  key  to  controlling  sediment.  None- 
theless, as  industry  commenters  point 
out,  sedimentation  ponds  alone  may  in 
some  cases  be  insufficient  to  achieve 
and  maintain  applicable  effluent  limi- 
tations. Therefore,  the  Office  has  re- 
quired the  use  of  additional  sediment 


control     measures     if     necessary     to 
achieve  effluent  limitations. 

In  addition  to  sediment  ponds,  oper- 
ators must  use,  as  necessary,  straw 
dikes,  riprap,  check  dams,  mulches, 
vegetative  sediment  filters,  dugout 
ponds,  and  other  measures  that  reduce 
overland  flow  velocity,  reduce  runoff 
volume,  or  trap  sediment  to  meet  ef- 
fluent limitations.  The  effectiveness  of 
such  sediment  control  measures  Is  well 
documented.  Grim  smd  Hill  at  101-115 
(1974),  Erosion  and  Sediment  Control 
59-72(1976). 

Moreover,  disturbing  the  smaUest  . 
practicable  su^a  at  any  one  time 
during  the  mining  operation  through 
progressive  backfilling  and  grading, 
timely  revegetation.  retaining  sedi- 
ment within  disturbed  areas,  and  di- 
verting runoff  using  protected  chan- 
nels or  pipes  through  disturbed  areas 
win  effectively  reduce  sediment  laden 
flow  to  sediment  ponds  thereby  de- 
creasing pond  maintenance  and  in- 
creasing overall  efficiency  of  sediment 
control  measures  employed.  Grim  and 
Hill  at  101-115  (1974).  Erosion  and 
Sediment  Control  59-72  (1976). 

As  commenters  have  repeatedly  said, 
such  sediment  control  measures  will 
effectively  reduce  sediment  laden  flow 
from  surface  c;oal  mining  and  reclama- 
tion operations.  West  Virginia  Surface 
Mining  and  Reclamation  Association. 
Comments  on  Interim  Rules.  Section 
715.17(e)  at  6  (1977).  West  Virginia  De- 
partment of  Natural  Resources.  Com- 
ments on  Irterim  Rules.  Section 
715.17(e)  1  of  2(1977). 

The  final  design  criteria  for  sedi- 
mentation ponds,  in  conjunction  with 
other  sediment  control,  are  intended 
to  achieve  the  water  quality  standards 
of  the  Act.  The  sediment  pond  design 
criteria  requiring  Inflow  detention 
time  are  (rltlcal  to  effective  perform- 
ance of  sediment  ponds.  Under  the 
final  regulations,  a  24-hour  theoretical 
detention  time  for  water  inflow  or 
runoff  entering  the  pond  from  a  10- 
year  24-hour  event  is  established  as 
the  threshold  criteria  for  sediment 
ponds. 

The  regulatory  authority  may  re- 
quire additional  detention  time  if  nec- 
essary to  achieve  effluent  limitations. 
Similarly,  the  regulatory  authority 
may  approve  a  lower  detention  time  to 
10  hours,  when  the  person  who  con- 
ducts the  surface  mining  activities  can 
demonstrate  that  the  process  will 
achieve  and  maintain  effluent  limita- 
tions and  is  harmless  to  fish,  wildlife 
and  related  environmental  values. 

The  detention  time  requirements  are 
based  upon  the  following  technical  lit- 
erature aiM  comments.  In  1976,  EPA 
commissioned  a  study  of  nine  selected 
sediment  ponds  in  the  States  of  Penn- 
sylvania, West  Virginia  and  Kentucky. 
Kathurla.  Effectiveness  of  Surface 
Mine    Sedimentation     Ponds    (1976). 


The  conclusions  and  recommendations 
of  this  study  demonstrate  the  need  for 
and  timelines  of  the  final  design  crite- 
ria for  sediment  ponds.  According  to 
the  study,  (instruction  of  ponds  not  in 
accordance  with  approved  plans  and 
specifications  and  poor  subsequent 
maintenance  of  the  ponds  were  the 
two  major  factors  contributing  to 
their  p<x)r  performance.  Moreover,  the 
investigators  found  that  timely  remov- 
al and  disposal  of  accimiulated  sedi- 
ment, cleaning  of  clogged  outflow 
pipes,  repair  of  emergency  spillways 
sind  embankment  repair  are  extremely 
Important  for  the  proper  functioning 
of  sediment  ponds  and  are  usually 
overlooked.  Kathurla  at  3  (1976). 
Thus,  the  final  regulation  for  sedi- 
ment ponds  are  essential  to  assure 
that  sediment  ponds  are  properly  de- 
signed, constructed  and  maintained  to 
achieve  the  water  quality  goals  of  the 
Act. 

The  study  identified  three  ponds 
which  achieved  EPA  effluent  limita- 
tions during  both  baseline  (non-storm 
conditions)  and  storm  conditions. 
Kathurla  at  47,  48  (1976).  Based  upon 
these  and  other  collected  data  which 
show  that  removal  efficiency  Is  a  func- 
tion of  detention  time,  the  study  rec- 
ommended that  sediment  ponds  be 
designated  and  constructed  with  at 
least  a  10-hour  actual  detention  time. 
Kathurla  at  8,  56  (1976). 

Studies  of  actual  pond  detention 
time  versus  theoretical  detention  time 
have  shown  actual  detention  time  to 
be  30  to  70  percent  of  theoretical  de- 
tention time  with  most  ponds  fallings 
into  the  lower  category.  Hill  at  11 
(1976).  Assuming  ponds  are  approxi- 
mately 50  percent  efficient,  to  achieve 
an  actual  detention  time  of  10  hours, 
as  recommended  by  Kathuria,  ponds 
should  be  designed  with  a  theoretical 
detention  time  of  approximately  20 
hours.  According  to  data  (x>llected  by 
Kathurla,  the  pond  will  have  a  remov- 
al efficiency  of  90  percent  with  this 
detention  time.  Accordingly  to  a  simu- 
lation model  run  by  Ward,  removal  ef- 
ficiencies greater  than  90  percent  may 
be  required  if  water  quality  standards 
are  to  be  achieved.  Ward  at  30  (1978). 
Since  according  to  Kathuria  data,  re- 
moval efficiency  begins  to  level  off  at 
approximately  24  hours  theoretical  de- 
tention time  because  of  the  additional 
time  required  to  settle  particles  less 
than  20  microns,  the  Office  has  decid- 
ed to  establish  a  24-hour  theoretical 
detention  time  as  the  initial  design 
standard  for  sediment  ponds. 

Regarding  industry's  contention 
that  when  even  small  amounts  of  in- 
coming sediment  are  less  than  10  or  20 
microns  in  size,  effluent  limitations 
will  not  be  achieved,  the  Office  em- 
phasizes that  three  of  the  nine  ponds 
tested  by  Kathuria  met  effluent  limi- 
tations during   baseline   and  rainfall 


events  with  inflow  containing  sedi- 
ment in  the  10  to  20  micron  particle 
size  range.  Kathuria  at  89-100  (1976). 

In  addition,  using  Stoke 's  Law, 
which  is  an  idealized  formulation  rec- 
ognized as  basic  to  all  settling  theory, 
a  20-micron  p&rticle  would  settle  at  a 
rate  of  approximately  2.4  ft/hr  at  10 
degree  C,  therefore  falling  57  feet  in  a 
24-hour  period.  A  10-micron  particle 
under  the  same  conditions  settles  at 
approximately  0.6  ft/hr.  falling  14.4 
feet  in  24  hours. 

Of  course,  short-circuiting  and  eddy 
currents  make  the  real  world  situation 
different  from  the  ideal  situation  ex- 
pressed by  the  Stoke's  Law  approach. 
Assuming  the  pond  to  be  approxitoxate- 
ly  50  percent  efficient,  the  average 
actual  detention  time  (as  opposed  to 
the  theoretical  24-hour  detention 
time)  would  be  12  hours.  Twelve 
actual  hours  detention  time  should  be 
ample  to  remove  the  20-micron  parti- 
clea  and  most  of  the  10-micron  parti- 
cles. For  the  majority  of  the  nmoff 
events,  the  detention  time  achieved 
will  be  significantly  higher  than  24 
hours,  thus  offering  additional  remov- 
al capability.  The  Office  believes, 
therefore,  that  sediment  ponds  will 
generally  be  effective  In  removing  par- 
ticles 10  microns  and  larger. 

To  the  extent  that  inflow  volume  or 
sediment  concentration  become  fac- 
tors in  failing  to  achieve  water  quality 
standards,  operators  should  consider 
locating  ponds  out  of  perennial 
streams  and  utilize  measures  to  con- 
trol the  Inflow  rate  to  sediment  ponds. 
For  example,  Kathuria  found  that 
Pond  2  which  met  effluent  limitations 
had  the  benefit  of  initial  settling  of 
inflow  In  a  pit  area.  The  surge  effect 
from  a  rainfall  event  was  reduced  by 
controlled  pumping  of  influent  to  the 
pond.  Pond  6  also  had  a  portion  of  the 
inflow  pumped  from  the  mining  pit 
area  to  the  sediment  poncL  Kathuria 
at  22,  31-34  (1976).  Other  measures 
can  also  be  applied  to  reduce  the  surge 
effect  of  a  rainfall  event.  Erosion  and 
Sediment  Control  59-72  (1976),  Grim 
and  HIU  101-115  (1974),  Hill  at  14 
(1976). 

With  the  proper  design  construction 
and  maintenance  of  sediment  control 
measures  including  sediment  ponds, 
the  Office  believes  that  water  quality 
standards  of  the  Act  can  be  met.  To 
the  extent  that  particle  size  distribu- 
tion precludes  attainment  of  water 
quality  standards  even  with  applica- 
tion of  these  sediment  control  meas- 
ures, the  operator  must  use  floccu- 
lants  to  achieve  water  quality  stand- 
ards. HIU  at  6  (1976). 

The  Office  emphasizes  that  Con- 
gress was  well  aware  that  best  technol- 
ogy for  sediment  control  could  neces- 
sarily include  the  use  of  flocculants.  In 
discussing  best  technology  ciirrently 


available,  the  House  Committee  on  In- 
sular Affairs  stated: 

One  example  of  the  best  available  tech- 
nology for  sediment  control,  which  is  appli- 
cable throughout  the  United  States  and  can 
b«  used  on  a  mlne-by-mlne  or  a  multiple- 
mine  tMhsis,  Is  that  tectuiology  employed  at 
the  surface  coal  mine  of  the  Washington  Ir- 
rigation and  Development  Company.  This 
mine  Is  located  In  the  Hanaford  Creek 
drainage,  south  of  Ontralla,  Washington. 
The  general  geographic  characteristics  of 
this  area  are  common  to  other  coal 
areas.  ...  In  this  Instance,  In  order  to  meet 
year-round  water  quality  standards  for  mi- 
grating fish,  the  company  designed  a  rela- 
tively Inexpensive  method  of  settling  virtu- 
ally all  of  the  sediment  In  the  surface 
ninoff  from  the  mining  operation.  Several 
sets  of  double  siltatlon  entrapment  ponds 
were  constructed  on  the  small  tributaries 
leaving  the  mine  property.  Elimination  of 
sediment  loads  is  aciiieved  through  a  two- 
stage  process,  with  the  initial  gravity  set- 
tling occuirrlng  in  the  first  pond  and  the  in- 
troduction of  a  biologically  inert  flocculat- 
ing compound  Into  the  now  between  ponds. 
Tills  results  In  a  discharge  that  contains 
even  less  silt  than  the  normal  t>actLground 
flow.  .  .  .  H.  Rept.  9&-218,  114,  116  (1977). 

Thus,  Congress  clearly  contemplated 
the  use  of  flocculants  to  achieve  water 
quality  standards.  Further,  Congress 
intended  that  such  iiuiovatlve  technol- 
ogy should  be  transferred  to  other 
coal  fields.  In  this  regard,  the  Commit- 
tee added: 

This  teciinology  sets  a  standard  for  the  In- 
dustry and  is  representative  of  the  Innova- 
tion the  mining  Industry  can  achieve  when 
required  to  meet  specific  water  standards  as 
a  precondition  to  operation.  It  should  be 
noted  that  this  approach  is  applicable  not 
only  in  area-tyt>e  mining  situations  but  also 
in  the  mountain  mining  operations  In  the 
Appalachian  coal  fields,  where  such  facili- 
ties might  serve  more  than  one  specific 
mine  site  in  a  small  drainage  area.  H.  Rept. 
95-218,  115  (1977). 

Moreover,  the  Committee  was  well 
aware  that  control  costs  would  in- 
crease with  the  use  of  flocculants. 
Nonetheless,  the  Conunittee  stressed 
that  achieving  water  quality  standards 
must  be  the  guiding  principle  imder 
the  Act.  To  remove  any  doubt  with  re- 
spect to  whether  water  quality  stand- 
ards should  yield  to  cost  consider- 
ations, the  Committee  said: 

The  bill  requires  that  the  standard  for 
siltation  control  should  be  the  best  available 
technology  In  recognition  that  the  applica- 
tion of  such  technology  might  well  Increase 
present  siltation  control  costs  of  some  mine 
operations.  However,  the  Committee  reject- 
ed the  notion  that  the  standards  should  be 
adjusted  to  what  Individual  mine  operators 
state  they  can  or  cannot  afford.  The  Com- 
mittee's action  requires  the  adjustment  of 
operation  to  the  environmental  protection 
standards  rather  than  the  opposite.  With 
this  approach,  the  Committee  believes  tliat 
operators  will  find  the  right  combination  of 
techniques  to  meet  the  siltation  on  the  most 
cost-effecUve  basis.  H.  Rept.  95-318.  lift 
(117). 
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Thus.  Congress  Intended  that  opera- 
tors use  nocculanU  If  necessary  to 
achieve  and  maintain  water  quality 
standards. 

Consreas'  belief  that  flocculantB  are 
a^-ailable  to  effectively  control  sedi- 
ment in  the  sabmicron  size  range  is 
tnjttressed  by  testimony  on  flocculants 
received  during  public  hearing  on  the 
proposed  rules.  During  hearings  in 
Charleston.  West  Virginia,  a  vendor  of 
such  ctaemical  accnts  testified  to  their 
effectiveness  in  facilitating  the  cap- 
ture of  submicron  size  sediment. 
Public  Hearing  450-459  (Oct.  26.  1978). 
Therefore,  the  Office  has  Included 
flocculants  as  best  technology  current- 
ly available  if  necessary  to  achieve  and 
maintain  water  quality  standards. 

Cocnmenters  suggested  that  the 
term  detention  time  be  more  precisely 
defined  in  the  regxilations.  Theoretical 
detention  time  is  determined  by  a 
flood  routing  procedure  for  the  design 
evenL  Haan,  at  2^1.  4.  8.  and  4.17.  6.6 
(1978).  The  routing  procedure  bal- 
ances the  design  release  rate  and  the 
available  storage  (settling  storage). 
The  balance  achieved  assures  that 
water  will  be  released  rapidly  enough 
to  prevent  overtopping  the  dam,  and 
that  it  will  be  released  slowly  enough 
to  allow  proper  settling  for  the  design 
event.  Soil  Conaenratkm  Service  Na- 
tional Engineering  Handbook  Chapter 
15  and  17  (1971).  As  the  release  rate  is 
decreased,  the  amount  of  storage  Is  in- 
creased and  the  outflow  hydrograph  is 
lengthened  (because  the  settling  stor- 
age is  released  over  a  greater  length  of 
time).  The  net  effect  of  a  smaller  re- 
lease rate  is  greater  distance  between 
the  centroids  of  the  inflow  and  out- 
flow hydrographs.  thus,  giving  a  larger 
theoretical  detention  time.  The  deter- 
mination of  the  centrold  (of  the  out- 
flow hydrograph)  is  an  analytical  pro- 
cedure discussed  in  Haan  and  Barfield. 
at  6.6(1978). 

Commenters  questioned  the  selec- 
tion of  a  10-year  24-hour  precipitation 
event  as  the  design  criterion  for  a  sedi- 
ment pond. 

The  selection  of  a  10-year  24-hour 
precipitation  event  as  the  inflow 
design  criterion  for  sediment  ponds  is 
based  upon  Section  515(bK10)(B)  (i)  of 
the  Act  which  requires  the  Office  to 
assure  that  additional  contributions  of 
stream  flow  do  not  exceed  applicable 
Federal  law.  Under  the  Clean  Water 
Act.  EPA  effluent  limitations  are  ap- 
plicable to  coal  mining  operations,  40 
CFR  Section  434.  According  to  EPA 
regulations,  treatment  facilities  to 
meet  such  effluent  limitations  should 
t>e  constructed  to  Include  the  volume 
which  would  result  from  a  10-year  24- 
hour  precipitation  event.  See  also 
Grim  at  241  (1974).  To  assure  a  uni- 
form regulatory  scheme  and  enable 
the  regulatory  authority  to  measure 
compliance   with   both   EPA   effluent 
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limitations  and  OSM  standards,  the 
Office  has  decided  that  sediment 
ponds  should  be  designed  to  control  a 
10-year  24-hour  precipitation  event. 
This  should  also  reduce  the  regulatory 
burden  on  the  operator  by  eliminating 
confiislon  between  EPA  regulations 
and  OSM  regulations. 

Commenters  questioned  the  require- 
ment that  chemical  treatment  process- 
es be  designed  by  a  professional  engi- 
neer. Commenters  specifically  ques- 
tioned the  ability  of  even  a  few  profes- 
sional engineers  to  properly  design 
chemicsd  treatment  processes.  They 
also  noted  that  EPA  does  not  require 
that  a  professional  engineer  design 
treatment  processea  This  Office  also 
determined  that  designing  processes 
for  chemical  treatment  of  water  will 
require  special  expertise.  Accordingly, 
tlie  Office  removed  the  restriction, 
thus  permitting  the  operator  to  use 
the  services  of  any  qualified  persons. 

Commenters  questioned  whether 
qualified  operators  approved  by  the 
regulatory  authority  should  operate 
chemical  treatsoent  processes.  Com- 
menters said  that  appro vsd  by  the  reg 
ulatory  authority  was  rM>t  necessary. 
Other  commenters  were  concerned 
about  apparent  conflict  with  recent 
UMW  wage  contract  agreements. 
Other  commenters  said  OSM  was 
without  statutory  authority  to  require 
certification  of  waste-water  treatment 
operators. 

The  Office  has  decided  to  delete  the 
requirement  for  a  qualified  person  ap- 
proved by  the  regulatory  authority  to 
operate  a  treatment  process.  This  ad- 
ditional flexibility  should  avoid  any 
conflicts  with  UMW  wage  contract 
agreements.  It  Is  emphasized,  however, 
that  operators  have  the  burden  of 
achieving  and  maintaining  effluent 
limitations.  The  operator  Is  therefore 
responsible  for  selecting  a  qualified 
person  to  operate  a  chemical  treat- 
ment process  to  meet  such  limitations. 
A  few  commenters  suggested  remov- 
al of  "chemical"  in  reference  to  treat- 
ment processes.  Commenters  said  that 
inclusion  of  "chemical"  in  the  regula- 
tions would  decrease  development  of 
alternative  methods,  because  the  term 
"chemical"  excluded  other  methods 
which  were  mechanical,  or  electrical. 

The  Office  has  retained  this  termi- 
nology. Alternative  sediment  control 
measures  are  permitted  under  Section 
816.45  and  816.46.  Chemical  treatment 
which  may  include  flocculants  is  an 
option  chosen  by  the  operator  if  ap- 
proved by  the  regulatory  authority. 
Chemicals  used  as  floccxilants  include 
both  organic  and  inorganic  compounds 
that  effectively  cause  the  coalescing  of 
individual  particles  and  their  resxiltlng 
increased  rate  of  settling. 


$  81 6. 4S<  d )     Dewatering. 

This  Section  of  the  final  regulations 
requires  a  non-clogging  dewatering 
device  (which  can  be  a  principal  spill- 
way) to  achieve  and  maintain  the  re- 
quired theoretical  detention  time.  The 
dewatering  device  and  the  pritu:ipal 
spfllway  are  required  to  pass  the 
runoff  resulting  from  a  10-year  24- 
hour  precipitation  event  without  use 
of  the  emergency  spillway.  If  the 
design  flow  passes  through  the  emer- 
geivcy  spillways,  there  is  no  practical 
way  to  detain  it.  Thus,  the  detention 
time  would  be  inadequate.  For  this 
reason,  flow  through  the  emergency 
spillway  is  restricted  to  precipitation 
events  exceeding  the  lO-year  24-hour 
event.  Erosion  and  Sediment  Control- 
Surface  Mining  in  the  Elastem  United 
SUtes.  Vol  2  at  55-80  (1976):  HID  at  17 
(1976);  Haan,  at  6.1-6.27  (1978). 

The  sediment  pond  dewatering 
device  may  be  designed  in  a  number  of 
ways.  One  method  Is  to  place  the  inlet 
of  the  principal  spillway  (usually  a 
pipe  spillway)  at  the  elevation  of  the 
required  sediment  storage.  A  second 
method  would  be  to  place  the  inlet  of 
the  principal  spillway  at  an  elevation 
above  the  required  sediment  storage 
elevation.  If  this  latter  alternative  Is 
selected,  sediment  cleanout  would  not 
be  necessary  when  sediment  accumu- 
late to  60  percent  of  the  required  sedi- 
ment volume.  However,  the  reduction 
In  settling  storage  must  not  reduce  the 
actual  detention  time  below  the  theo- 
retical detention  time. 

§816.l«<e)    Short-circuiting. 

This  section  of  the  final  regulatlorw 
requires  each  person  who  conducts 
surface  mining  activities  to  design, 
construct  and  maintain  sedimentation 
ponds  to  prevent  short-circuiting  to 
the  extent  possible.  Short-circuiting  is 
defined  as  a  process  which  transports 
sediment  through  a  pond  in  less  than 
the  detention  time  required  for  sedi- 
ment to  settle  out.  Short-circuiting 
can  be  caused  by  improper  pond  con- 
struction, high  velocity  Jet  action  of 
incoming  water,  wave  action  and  inlet 
and  outlet  design.  Hill  at  10  (1976); 
Kathurlaat84(1976). 

Methods  of  preventing  short-circuit- 
ing include  baffles,  partitioning  the 
pond  into  chambers,  maintaining  a 
length  to  width  ratio  of  five  to  one. 
constructing  an  energy  disslpator  at 
the  pond  entrance,  modifying  the 
inlow.  or  adding  two  or  more  basins  in 
series.  Erosion  and  Sediment  Control- 
Surface  Mining  in  the  Eastern  United 
States,  at  68  (1976).  See  also  Ward,  at 
57  (1977):  Janlalt.  at  59  (1975);  Kath- 
uriaat58(1976). 

Commenters  said  it  is  impossible  to 
"prevent"  short-circuiting.  Therefore 
the  regulations  should  require  only 
that  operators  "minimize"  short-cir- 
cuiting. 


To  accommodate  this  concern  while 
at  the  same  time  assure  an  enforceable 
standard,  the  Office  has  modified  the 
language  of  the  regulation  to  require 
that  operators  prevent  short-circuiting 
to  the  extent  possible.  Thus,  the 
burden  is  on  the  operator  to  show  that 
all  available  methods  have  been  uti- 
lized to  prevent  short-circuiting. 

S  816.4S(f)    Effluent  limitations. 

This  section  of  the  final  regulations 
provides  that  the  design,  construction 
and  maintenance  of  sedimentation 
ponds  or  other  control  measures  will 
not  relieve  the  person  from  compli- 
ance with  applicable  effluent  limita- 
tions contained  in  30  CFR  816.42.  The 
additional  design  flexibility  provided 
to  operators  is  thus  coupled  with  the 
responsibility  to  achieve  and  maintain 
water  quality  standards.  This  mini- 
mum requirement  Lb  mandated  by  Sec- 
tion S15(bK10KBKi)  of  the  Act  which 
provides  that  in  no  event  may  this 
Office  authorize  the  discharge  of  sus- 
pended solids  in  excess  of  require- 
ments set  by  applicable  state  or  Feder- 
al law.  See  also  121  Cong.  Rec.  6201 
(1975). 

Commenters  suggested  that  opera- 
tors should  be  relieved  from  compli- 
ance with  effluent  limitations  if  the 
design  criteria  for  sedimentation 
ponds  were  met  Many  of  the  same 
oommenters  said  there  should  be  mini- 
mal or  no  design  criteria  for  sedimen- 
tation ponds. 

As  stated  previously  the  Office  Is 
without  authority  to  relieve  operators 
from  compliance  with  Section 
615(bK10KB)(L)  of  the  Act.  Further, 
as  a  result  of  exterxslve  industry  com- 
ment, considerable  flexibility  has  been 
added  to  the  final  regulations.  For  ex- 
ample, pond  detention  times  and  sedi- 
ment storage  volvmie  may  be  lowered 
upon  proper  demonstration.  In  addi- 
tion, no  surface  area  requirements  are 
included  in  the  design  criteria.  These 
modifications  have  been  made  because 
industry  has  said  it  should  have  the 
flexibility  to  use  alternative  means  to 
meet  effluent  limitations.  With  this 
additional  flexibility,  operators  and 
their  engineers  will  need  a  guiding  lim- 
itation to  properly  design,  construct 
and  maintain  sediment  ponds.  More- 
over, the  Office  must  be  assured  that 
the  measures  approved  by  the  regiila- 
tory  authority  are  effectively  control- 
ling the  discharge  of  suspended  solids. 
The  effluent  limitations  provide  this 
essential  standard  to  measure  the  ef- 
fectiveness of  the  sediment  control 
system. 

S  816.46(g)  and  (i)    Principal  and  emergen- 
cy spillway. 

The  final  regulatioius  require  the 
design,  construction  and  nudntenance 
of  principal  and  emergency  spillways 
to  safely  pass  a  26-year,  24-hour  pre- 
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cipitatlon  event  or  larger  event  speci- 
fied by  the  regulatory  authority.  As 
provided  in  Section  816.46(d),  the  prin- 
cipal spillway  must  dewater  the  sedi- 
ment pond  at  a  rate  to  achieve  and 
maintain  the  required  detention  time 
during  a  10-year,  24-hour  precipitation 
event.  To  assure  that  the  emergency 
spillway  Is  used  only  for  precipitation 
events  exceeding  a  10-year,  24-hour 
event,  the  final  regulations  prohibit 
any  discharge  through  the  emergency 
spillway  during  the  passage  of  runoff 
resulting  from  such  an  event  and 
lesser  events.  The  minimum  capacity 
of  the  emergency  spillway  should  l>e 
that  required  to  pass  the  nmoff  from 
a  25-year,  24-hour  event  less  any  re- 
duction due  to  flow  in  the  principal 
spillway.  Erosion  and  Sediment  Con- 
trol. Vol.  2.  50-69  (1976);  Haan,  6.26- 
6.27  (1978);  SCS.  Pond  278-313  (1977). 

Commenters  questioned  whether  the 
regulatory  authority  should  specify 
spillway  grades  and  water  velocities. 
These  commenters  said  that  the  regu- 
latory authority  should  assimie  liabili- 
ty in  case  of  failure.  In  consideration 
of  these  comments,  the  final  regula- 
tions permit  the  operator  to  select 
spillway  grades  and  velocities  with 
final  approval  resting  with  the  regula- 
tory authority.  The  purpose  of  the 
graxle  and  velocity  requirements  is  to 
provide  protection  against  downstream 
scouring  by  released  water.  Thie  modi- 
fication recognises  that  the  operator 
has  the  responsibility  to  design  a  safe 
sediment  control  system  and  bears  lia- 
bility in  the  event  of  failure. 

Commenters  questioned  whether 
only  events  greater  than  the  10-year, 
24-hour  magnitude  were  permitted  to 
pass  over  the  emergency  spillway. 
Some  conmienters  Interpreted  the  pro- 
posed regulations  to  allow  a  "lesser 
precipitation  event"  to  pass  throught 
the  emeregency  spillway.  The  Intent 
at  the  final  regulation  is  to  provide  for 
the  detention  of  any  and  all  events 
less  than  or  equal  to  the  10-year,  24- 
hour  event,  for  the  required  time 
period.  For  example,  the  emergency 
spillway  may  not  be  located  at  an  ele- 
vation where  the  5-year,  24-hour  pre- 
cipitation event  might  be  discharged 
through  the  spillway.  Such  action 
would  short-circuit  the  detention  time 
for  the  runoff  volume  of  the  10-year. 
24-hour  precipitation  event.  Grim  at 
241  (1974);  Erosion  and  Sediment  Con- 
trol as  65  (1976);  Harm  at  6.27  (1978). 

S  8 1  «.46<  h )    Sediment  removal 

This  section  of  the  final  regulations 
provides  for  the  timely  maintenace  of 
sediment  ponds.  A  properly  designed 
sediment  pond  poorly  maintained  will 
not  achieve  water  quality  standards. 
Kathuria  at  3,  47,  48  (1976).  To  assure 
that  the  sediment  pond  contains  ade- 
quate tmoccupied  sediment  volume, 
sediment  must  be  removed  from  sedi- 
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ment  ponds  when  the  volimie  of  sedi- 
ment a(x;umulates  to  60  percent  of  the 
design  sediment  storage  volume.  The 
regulatory  authority  is  authorized  to 
allow  sediment  removal  when  the  per- 
manent sediment  storage  is  decreased 
to  40  percent  of  the  total  sediment 
storage  volume  if  additional  sediment 
storage  volume  is  provided  above  that 
required  for  the  design  sediment  stor- 
age and  theoretical  detention  time  is 
maintained. 

These  requirements  are  necessary  to 
assure  that  the  pond  has  adequate 
sediment  storage  as  a  reserve  for 
future  precipitation  events  inasmuch 
as  runoff  events  are  not  entirely  pre- 
dictable. Additionally,  the  remaining 
water  volume  (40  percent  of  required 
sediment  volume)  reduce  the  velocity 
of  inflows  and  allows  for  resuspension 
of  previously  settled  sediment.  When 
resuspension  occurs,  the  concentration 
of  suspended  solids  exceed  the  concen- 
tration of  the  Inflow  to  the  pond.  Ero- 
sion and  Sediment  Control— Surface 
Mining,  the  Eastern  United  States  Vol. 
2  at  53  (1976):  Hill  at  11.  13,  14  (1976): 
Kathuria,  Effectiveness  of  Surface 
Mine  Sedimentation  Ponds,  EPA-600/ 
2-76—17  at  3  (1976);  Haan  at  6.1-6.27 
(1978). 

Commenters  questiooed  sediment  rs- 
moval  requirwnents.  Some  oooi- 
menters  want  to  utilize  100  pereent  <rf 
the  storage  volume  for  sediment  prior 
to  cleanout  while  others  suggested  70, 
80  or  another  percentage  wiihoai 
technical  Justification. 

The  Office  has  decided  to  retain 
the  sediment  removal  requirements. 
Timely  removal  and  disposal  of  accu- 
mulated sediment  is  extremely  impor- 
tant for  the  proper  functioning  of  a 
sedimentation  pond.  This  maintenance 
Is  too  often  overlooked.  Kathuria  at  3, 
25,  28,  31  (1976).  Actual  operational 
experience  show  that  some  sediment 
ponds  fill  up  with  sediment  after  only 
one  moderate  storm.  Grim  at  106 
(1974). 

A  number  of  studies  have  recom- 
mended criteria  for  timely  removal  of 
sediment  from  ponds.  One  commenta- 
tor said  ponds  should  be  cleaned  when 
storage  capacity  is  reduced  to  40  to  50 
percent  of  design  capacity.  Hill  at  11 
(1976).  Another  commentator  recom- 
mends that  ponds  should  require 
maintenance  when  60  percent  fulL 
Grim  at  106  See  also  Erosion  and  Sedi- 
ment Control,  Vol  2  at  53  (1976). 
Based  upon  those  studies  and  to 
assure  effective  maintenance  of  sedi- 
mentation ponds,  the  Office  has  decid- 
ed to  require  removal  when  sediment 
accimiulatlon  reaches  60  percent. 

Commenters  requested  guidance  on 
the  proper  disposal  of  sediment  re- 
moved from  ponds. 

Normally,  sediment  is  fine-grained 
material  which  has  a  high  water  con- 
tent, and  is  difficult  to  handle.  After 
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being  removed  from  the  pond,  sedl- 
menU  are  usually  placed  in  a  sump  or 
buried  during  apoU  replacement. 

j  Hl&tfg)     Freeboard. 

Thte  aecUon  of  the  final  regulations 
iwiutrea  a  one-foot  freeboard  above 
tbc  «Btcr  smrface  In  the  pood  with  the 
eiuergeney  qaiUway  Qowtng  at  design 
deiiCh.  The  pui-poae  of  freeboard  is  the 
protection  of  the  embankment  against 
overtopping  created  by  wave  action. 
U.S.D-A.  Technical  Release  No  60. 
Earthdams  and  Resenrolrs, "  Erosion 
and  Sediment  Control.  Vol.  2  at  «5 
(1976);  8CS  (No)  P«k1  37»-2  <i»77); 
Grim  at  241  (1974). 

Commenters  suggested  deleting  the 
freeboard  requirements.  They  said 
freeboard  requirements  are  specified 
by  MSHA  for  large  ponds,  and  should 
not  be  included  in  these  regulations. 
Commenters  did  not  provide  any  infor- 
matjon  on  other  methods  to  prevent 
overtopping  created  by  wave  action. 
Therefore,  the  comment  was  rejected. 

J.HI&M^k)     Bmkanlanent  Mttfement. 

This  section  of  the  final  regulations 
requires  the  construction  height  of 
the  dam  to  be  increased  a  minimum  of 
fi\-e  percent  over  the  design  height  to 
allow  for  settlement.  The  regulatory 
authority  may  authorize  an  exemption 
from  this  requirement  if  it  has  been 
demonstrated  that  the  material  used 
and  the  design  will  ensure  against  all 
settlement.  Erosion  and  Sediment 
Control  at  69  (1976);  SCS  (No.)  Pond 
378-2(1977). 

Commenters  suggested  deletion  of 
Section  818.46(k).  The  commenters 
stated  that  section  8ia.48(r)  and  Sec- 
tion 816.46(p)  effectively  considered 
the  intent  of  this  section  by  using  the 
term  "settled  embanlunent."  Other 
commenters  suggest  that  the  require- 
ment apply  only  to  the  embank-ment 
in  the  immediate  vicinity  of  the  emer- 
gency spillway.  Because  settlement  of 
an  earth  embanlLment  is  unccrtxun.  an 
overage  is  included  for  safety.  The 
value  of  five  percent  may  still  be  insuf- 
ficient if  the  construction  methods 
will  not  meet  the  criteria  specified  for 
compaction.  SoQ  Conservation  Serv- 
ices Practice  Standards  378-Pond  at 
378-2  and  37a-7;  USDI  Bureau  of  Rec- 
lamation at  202  (1960).  In  such  cases 
the  designer  should  make  the  appro- 
priate design  allowances.  The  reten- 
tion of  this  section  is  necessary  to  pro- 
ttrct  against  failure  of  embankments. 

9  rtlff.46(l)     Miaimum  top  width. 

This  section  of  the  final  regulations 
establishes  a  minimum  top  width  for 
embankments. 

One  commenter  suggested  a  narrow- 
er width,  to  avoid  the  possibility  that 
traffic  would  use  the  embankment  for 
a  roadway. 
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Pond  design  criteria  established  by 
the  Soil  Conservation  Service  Stand- 
ard Practice  378  were  followed  as  mini- 
mum requirements.  The  embanlunent 
is  to' provide  additional  mass  for  em- 
bankment stability.  DJB.D-A..  Technl 
cal  Release  No.  60.  "Earth  Dams  and 
Reservoira."  p.  iU  5.5  (1978);  SCS 
(No.)  Pond  378-^  (1977). 

§»16.4S(in)    Embank  teat  ride  tloyea. 

To  assure  embankment  stability, 
this  Section  of  the  final  rrgiriattnos  re- 
quires the  combined  opalrcnB  aiKl 
downstream  side  slopes  of  the  settle- 
ment embankment  to  be  not  less  than 
lv:5h  with  neither  steeper  than  lv-.2h. 
SCS  (No.)  Pond  378-2  (1977). 

Commenters  suggested  deletion  of 
side  slope  criteria  as  specified 
816.46<m).  They  suggest  that  an  over 
all  safety  factor  should  control  side 
slope  gradient.  While  the  embankment 
stability  analysis  may  allow  slopes 
steeper  than  lv:2h,  the  procedure  re- 
quires an  intensive  geologic  investiga- 
tion and  testing.  The  side  slope  crite- 
ria specified  for  small  ponds  is  stand- 
ard for  most  smAll  dams  and  has 
proven  adequate.  The  Office  considers 
this  alternative  design  a  sounder  ap- 
proach, as  many  designers  do  not  have 
the  facilities  to  perform  complex  in- 
vestigatkxa.  This  slope  criteria  also 
provides  additional  protection  sgntnst 
erosion  due  to  impacting  rain  and 
runoff.  Moreover,  the  slope  is  not  so 
steep  as  to  impede  good  surface  stabili- 
zation by  vegetation. 

fHl&.4««B)     Eabwikmcfit  fMuidatiea. 

This  Section  of  the  final  regulations 
requires  the  embankment  foundation 
to  be  cleared  of  all  organic  matter 
with  surfaces  sloped  to  no  steeper 
than  lv:lh  and  the  entire  foundation 
surface  scarified.  SCS  (No.)  Pond  378- 
1.  7  (1977);  Erosion  and  Sediment  Con- 
trol. VoL  2  at  69  (1976). 

Commenters  suggested  deletion  of 
the  lv:lh  slope  criteria  between  the 
foundation  and  the  embanlunent  ma- 
terials. k>ecause  such  requirements  will 
result  in  occupation  of  excessive  areas 
by  the  foundation.  The  Office  has  re- 
tained this  section  of  the  regulations. 
The  basic  concept  for  this  specifica- 
tion is  to  ensure  an  adequate  seal  t>e- 
twcen  the  excavated  slope  of  the  foun- 
dation and  the  embankment  materials. 
both  on  the  bottom  and  the  side 
slopes.  Steeper  slope  criteria  could 
result  in  additional  shear  at  this  im- 
portant Junction.  The  requirement  Is 
retained  to  ensure  the  creation  of  an 
adequate  and  safe  junction  of  these 
two  materials.  SCS  (No.)  Pond  378-2 
(1977). 

S  81S.46(o)  and  (»)    Fill  aiaUriML 

These  Sections  of  the  final  regula- 
tions require  fUl  material  to  tie  free  of 
sod.  large  roots,  and  other  large  vege- 


tative matter,  and  frozen  soil,  and  in 
rM>  case  may  CfMl  processing  waste  be 
used.  The  placing  and  spreading  of  fill 
material  must  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  must 
be  brought  up  in  horizontal  layers  of 
such  thickness  as  Is  required  to  facili- 
tate compaction  arul  meet  the  design 
requirements  of  the  regulation.  SCS 
(No.)  Pond  378-7  (1977);  Erosion  and 
Sediment  Control.  VoL  2  at  69  (1976). 

Commenters  requested  pmnissicn  to 
use  coal  processing  wastes  as  a  fill  ma- 
terial in  embankment  construction. 
The  commenters  said  c»al  processing 
waste  could  serve  as  a  supplement  to 
emiMJikment  materials  in  areas  where 
soil  and  rock  material  were  limited. 
The  use  of  the  waste  would  also  allow 
a  desirable  use  for  these  products. 

Coal  processing  waste  may  not  be 
used  to  construct  embankments.  Sev- 
eral problems  are  involved  In  using 
coal  processing  wastes.  See  the  pream- 
ble disctission  under  coed  waste  em- 
bankments. (Section  816.81-88)  and 
fiinpnaal  of  excess  spoil  (Section 
816.71-74).  Due  to  the  difficulty  in  ob- 
taining the  required  compaction,  thin 
lift  thickness  Is  usually  required. 
Other  problems  are  the  potential  for 
spontaneous  combustion  resulting 
from  the  inflammable  nature  of  the 
waste  and  the  potential  for  acid  and 
toxic  forming  material  within  the 
waste.  For  these  reasons,  coal  process- 
ing waste  was  not  Included  in  the  list 
of  approved  construction  materials. 
See  also  McKenzie.  at  3.  4  ( 1976). 

Commenters  said  auU'.orizing  the 
regulatory  authority  to  specific  lift 
thickness  and  compaction  require- 
ments was  beyond  the  scope  of  the 
Act. 

Section  515(bK10)(BXii)  of  the  Act 
provides  that  sedimentation  ponds 
must  be  constructed  as  designed  and 
approved  in  the  reclamation  plan. 
This  provision  of  the  Act  is  Intended 
to  assure  th&t  the  regulatory  authori- 
ty has  the  authority  to  require  the 
design  of  sediment* poiKls  to  meet  the 
requirements  of  the  Act.  Moreover, 
Section  510(a)  authorizes  the  regula- 
tory authority  to  grant,  require  modi- 
fication of  or  deny  plans  to  construct 
sediment  ponds.  The  Office  therefore 
lielieves  the  Act  authorizes  the  regiila- 
tory  authority  to  specify  Uft  thickness 
and  compaction  requirements  for  sedi- 
ment ponds.  Such  measure  are  essen- 
tial for  erosion  control  and  stability. 
SCS  (No.)  Pond  378-7  (1977). 

§g|«.4C(«i)  EjnbankmeaU  greaUr  than  20 
fe«t  in  height. 
This  section  of  the  regulations  estab- 
lishes more  stringent  design  standards 
if  the  pond  embankment  is  more  than 
20  feet  in  height  or  has  a  storage 
volume  of  20  acre-feet  or  more.  Under 
either  of  these  conditions,  the  c»mbi- 
nation    of    principal    and    emergency 


spillways  must  safely  discharge  the 
runoff  from  a  100-year,  24  hour  pre- 
cipitation event  or  larger  event  as 
specified  by  the  regulatory  authority. 

The  embankment  must  also  be  de- 
signed with  a  static  safety  factor  of  at 
least  1.5  or  higher  safety  factor  as  de- 
termined by  the  regulatory  authority. 
Further,  appropriate  barriers  must  l>e 
provided  to  control  seepage  along  con- 
duits that  extend  through  the  em- 
banlunent. Finally,  the  criteria  of  the 
Mine  Safety  and  Health  Administra- 
tion as  published  in  30  CFR  77.216 
must  be  met.  SCS  (No.)  Pond  378-2-3 
(1976);  Erosion  and  Sediment  Control, 
Vol.  2  at  69-69  (1976);  SCS  Technical 
Release  No.  60.  at  5.1  and  5.4.  See  also 
preamble  discussion  to  Section  816.72 
incorporated  herein  by  reference. 

Commenters  questioned  the  need  for 
additional  design  criteria  for  large 
dams. 

The  general  design  criteria  for  prin- 
cipal and  emergency  spillways,  and 
embankments  are  drawn  from  techni- 
cal literature  which  distinguishes  be- 
tween large  and  small  sediment  ponds. 
SCS  (No.)  Pond  378  (1977);  Grim  at 
239(1974). 

To  prevent  more  extensive  damage 
to  public  health  and  safety  and  the  en- 
vironment resulting  from  a  failure  of  a 
dam  capable  of  releasing  a  large 
volume  of  water,  the  Office  has  decid- 
ed to  impose  additional  safety  require- 
ments for  such  structiu-es. 

S  81S.46(r)     Engineering. 

This  Section  of  the  final  regulations 
requires  each  potKl  to  be  designed  and 
Inspected  during  oonstruotion  under 
the  supervision  of  and  oertifled  after 
•onstructkm  by  a  registered  engineer. 
This  requirement  ks  mandated  by  Seo- 
tkMi  blbihXlQ)  of  the  Act  te>  assure  tht 
proper  design  end  construction  at 
ponidls. 

A  commenter  suggested  that  the 
pon6  might  be  inspected  and  certified 
by  a  qualified  person,  other  than  a 
professional  engineer.  Another  (5om- 
menter  suggested  that  the  regulations 
Include  a  list  of  individual  Items  to  be 
inspected  and  certified.  Such  areas 
would  Include  concept,  design,  con- 
struction activities,  and  inspection  cer- 
tification. 

Sedimentation  ponds  are  the  key 
sediment  control  structures  required 
in  the  final  regulations.  In  the  past 
many  sediment  ponds  have  been 
poorly  designed  and  constructed. 
Sometimes  ponds  were  adequately  de- 
signed but  not  constructed  in  accord- 
ance with  approved  plans.  This  has 
caused  severe  erosion  and  downstream 
damage,  as  weU  as  the  failure  to  meet 
water  quality  standards.  Kathuria  at 
3,47,48(1976). 

Congress  was  well  aware  of  the  im- 
portance of  the  proper  design  and  (X)n- 
struction  of  sediment  ponds.  To  assure 
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that  water  quality  standards  were  met 
by  surface  coal  mining  and  reclama- 
tion operations,  Congress  explicitly  re- 
quired sediment  ponds  to  be  certified 
by  a  qualified  engineer.  To  implement 
this  (x>ngressional  directive,  the  Office 
has  required  that  each  sedimentation 
pond  must  be  designed  and  Inspected 
during  construction  under  the  supervi- 
sion of  a  registered  engineer.  The  op- 
erator must  have  proof  of  such  engi- 
neering supervision. 

Further,  after  construction  is  com- 
pleted, a  registered  engineer  must  cer- 
tify the  sediment  pond  as  conforming 
to  the  approved  design  requirements. 

S  81S.46(s)    Stabilization  of  embankment 

This  Section  of  the  final  regulations 
requires  the  entire  embankment  in- 
cluding surrounding  areas  disturbed 
by  construction  to  be  stabilized  with  a 
vegetative  cover  or  other  means.  Ero- 
sion and  Sediment  Control,  Vol.  2  at 
71  (1976);  SCS  (No.)  Pond  378-8 
(1977). 

After  removal  of  the  sediment  pond, 
the  area  must  be  regraded  and  revege- 
tated  in  accordance  with  Sections 
816.100.  816.105  and  816.111-816.117 
unless  the  pond  is  approved  for  post- 
mining  land  use.  In  this  event,  the 
pond  must  comply  with  the  require- 
ments for  permanent  impoundments 
in  Section  816.49  and  816.56. 

Commenters  suggested  modifica- 
tions to  816.46(s)  con(ieming  stabiliza- 
tion of  the  embankment.  One  (x>m- 
menter  suggested  that  graded  be  re- 
placed with  "stabilized."  The  Office 
found  this  suggestion  acceptable  be- 
cause It  permits  the  operator  to 
employ  methods  other  than  grading 
alone.  This  intent  was  previously  men- 
tioned in  the  preamUe  to  816.45(b). 
The  Office  believes  that  temporary 
vegetation  should  be  used  initially, 
until  the  permanent  vegetation  can  be 
established.  Permanent  vegetation  for 
sedimentation  ponds  should  include 
the  sod-forming  grasses  and  should  ex- 
clude woody  plants. 

§  81C.46(t)     Inspections. 

This  Section  of  the  final  regulations 
requires  all  ponds  to  be  examined  for 
structural  weakness,  erosion  and  other 
hazardous  conditions  in  accordance 
with  30  CFR  77.216-3.  With  approval 
of  the  regulatory  authority,  dams  not 
meeting  the  criteria  of  30  CFR  77.216- 
3  must  be  examined  at  least  four  times 
per  year. 

Commenters  were  opposed  to  weekly 
inspections  for  all  ponds  including 
those  not  meeting  the  size  or  other  cri- 
teria in  accordance  with  MSHA  re- 
quirements 30  CFR  77.2163.  According 
to  commenters  the  small  size  and  brief 
duration  of  these  impoundments  make 
weekly  examinations  for  structural 
weakness,  erosion,  and  other  hazard- 
ous conditions  imnecessary. 
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The  Office  has  decided  to  modify 
this  Section  to  allow  for  inspections  on 
a  less  frequent  basis.  Since  the  ponds 
are  small  and  have  been  designed  and 
constructed  according  to  Section 
816.46,  weekly  inspection  and  subse- 
quent reporting  required  under  MSHA 
for  large  Impoundments  might  have 
no  significant  value. 

S816.46(u)    Removal      ot     sedimentation 
ponds. 

This  Section  of  the  final  regulations 
provides  that  no  pond  may  be  removed 
until  the  disturbed  area  has  been  re- 
stored and  the  vegetative  require- 
ments of  Section  816.111-816.117  are 
met.  Addltloiudly.  the  drainage  enter- 
ing the  pond  must  meet  applicable 
State  and  Federal  water  quality  re- 
quirements for  receiving  streams. 

Commenters  questioned  when  ponds 
might  be  removed.  Some  commenters 
read  the  proposed  regulations  to  pro- 
hibit sediment  pond  removal  until 
such  time  as  pond  influents  met  efflu- 
ent limitations.  As  discussed  more 
fully  in  the  preamble  to  Section  816.42 
which  Is  Incorporated  herein  by  refer- 
ence, sediment  ponds  may  l>e  removed 
after  revegetation  requirements  have 
been  met  and  after  pond  influent 
meets  applic»,ble  State  and  Fed^^ 
water  quality  requirements  for  receiv- 
ing streams. 

One  commenter  said  bonds  should 
be  retained  as  protection  against  oper- 
ator  abandonment  of  a  sedimentation 
ponds. 

The  Office  believes  there  is  suffi- 
cient control  within  the  regulation  for 
the  regulatory  authority  to  approve 
any  changes  or  amendments  pertain- 
ing to  long  term  control. 

Another  (x>mmenter  requested  tteC 
the  landowDM*  should  have  a  rale  tai 
determining  the  postmtnif^  use  of  tlM 
sedimentation  pond.  The  Offk*  inter- 
prets this  comment  to  apply  to  oases 
where  the  landowner  is  not  the  opera- 
tor. Such  decisions  would  have  to  be 
mutually  agreed  upon  by  the  two  par- 
ties and  in  accordance  with  approved 
postmining  land  uses. 

$816.47     Hydrologic     balance:     Discharge 
structures. 

(1)  Authority  for  this  Section  is 
found  in  Sections  102;  201;  501.  503; 
504;  515(bK2),  (3),  (4).  (10).  (17),  (18). 
(21).  (23)  and  (24)  of  the  Act. 

(2)  The  requirements  of  Section 
816.47  are  intended  to  minimize  ero- 
sion from  mining  operations  by  requir- 
ing control  of  water  nmoffs  which 
have  high  velocities  and  can  scour  un- 
protected channels  of  receiving 
streams  and  cause  uncontrolled  ero- 
sion. Scouring  can  destroy  the  aquatic, 
blotlc  communities  of  the  receiving 
stream  in  the  immediate  discharge 
area  as  a  result  of  physical  factors, 
such  as  trauma,  displacement  and  de- 
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stxuction  of  habiUt.  and  it  can  ad- 
versely Impact  water  quality  and  ecol- 
ogy for  large  distances  downstream  as 
a  result  of  excessive  suspended  materi- 
al. (See  the  discussion  in  the  RbaIBIS 
at  Part  III  B)  Most  biological  Elects 
of  suspended  materials  are  also  physi- 
cal in  character,  including  asphyxia- 
tion by  the  mechanical  blockage  of 
respiration,  inhibition  of  photosynthe- 
sis by  the  obstruction  of  sunlight,  and 
the  irritation  of  gills,  which  may 
render  the  affected  organisms  more 
readily  susceptible  to  infections.  Hyne. 
H-B-N.,  1970.  pp.  443-450;  and  Wllber, 
C.G..  1969.  p.  261.  The  regulations 
identify  devices  generally  applicable 
for  dissipating  *-ater  energy  and  pre- 
venting scour.  Flexibility  is  provided 
for  use  of  any  acceptable  method  or 
combination  of  methods  that  will  pre- 
clude channel  deeping  or  enlargement. 

(3)  Several  comraenters  suggested 
that  the  reference  to  surge  ponds  t)e 
omitted  as  a  means  to  -control  dis- 
charges from  sedimentation  ponds. 
Some  of  these  commenters  also  sug- 
gested that  the  phrase  "where  neces- 
sary" be  moved  to  follow  tnunediately 
after  the  word  "controlled."  The  com- 
menters considered  surge  ponds  to  be 
generally  associated  with  large  reaer- 
vou^  and  suggested  that  dtscharge 
control  might  not  be  necessary  in  all 
cases.  Alternatives  considered  for  de- 
veloping the  final  rules  were:  (I)  to 
leave  niles  as  proposed,  (2)  delete  the 
reference  to  "surge  ponds",  (3>  move 
the  words  "where  necessary",  or.  (4) 
incorporate  both  of  the  suggestions  in 
(3)  and  (4).  The  second  alternative  was 
adopted  and  the  reference  to  surge 
ponds  was  deleted  since  they  are  Just 
another  form  of  an  oiergy  dissipator 
and  therefore,  already  included  in  the 
listed  discharge  controls.  In  addition,  a 
comma  was  added  before  the  phrase 
"wha«  necessary"  to  clarify  that  the 
intent  of  the  regulations  is  not  to  re- 
quire discharge  control  in  all  cases  but 
to  limit  the  need  for  the  specific  meas- 
ures and  devices  to  instances  where 
th»y  are  necessary. 

(4)  OSM  has  further  clarified  the 
scope  of  this  provision  from  proposed 
Section  818.47  by  adding  the  words 
"permanent  and  temporary  impound- 
ments, coal  processing  waste  dams  and 
embankments"       after       the       word 

■ponds."  This  change  is  based  on  pro- 
visions of  the  proposed  rules  which 
provided  that  all  these  structures  be 
designed  and  operated  in  a  manner 
which  minimized  erosion,  adverse  af- 
fects on  fiah  snd  wildlife  and  disturb- 
ance of  the  hydrologic  balance  (see  for 
eiLample.  Sections  816.41' a).  818.49. 
816.81 -816.93<c).  and  816.97).  The  ad- 
dition of  specific  mention  in  Section 
816.47  of  Impoundmnets  and  waste 
dams  emphasizes  that  discharge  meas- 
ures are  appropriate  means  to  help 
cu:hieve  the  goals  of  other  regulations 


specifically  applicable  to  ,thcse  struc- 
tures. 

J  S14.48     Hydrologic  balaacc:  Xeid-toiminf 
•arf  tosjc-fanaing  syotL 

Authority  for  this  Section  is  found 
in  Sections  102;  201:  501(b>:  503;  504; 
508(aXl3);  and  515<bK3)-(5).  (9)-(ll). 
(14).  (If).  (17).  (19)  and  (21)-(24)  of 
the  Act.  Section  816.48  identifies 
measures  for  avoiding  acid  or  other 
toxic  mine  drainage  which  might 
result  In  degradation  of  the  water 
quality  and  ecology  of  receiving 
streams  (KJnney.  1964;  Warner.  1973; 
Turner.  1968;  Strlffler.  1973).  Biologi- 
cal effects  may  be  acute  or  chronic  in 
nature,  depending  upon  the  type  and 
concentration  of  toxic  pollutants  con- 
tained in  the  drainage,  the  biological 
species  exposed  to  the  pollutants,  arid 
the  time  of  exposure. 

Tbe  methods  specified  In  Section 
816.48  are  broad  in  character  and 
cover  the  practical  options  known  for 
avoiding  acid  or  other  toxic  mine 
drainage.  These  are  supported  by  the 
technical  literature  and  State  Kgula- 
tloos  that  predate  the  Act: 

Alabama:    Act    1260.   Sec.    4(1).    1971; 

Regulations  of  June,    1974.   Sees. 

6(c).  7. 
IlUnois:  Act  78-1295.  July  1975;  Regu 

lations  of  Feb.  1976.  (Chapter  XI. 

Rule    1106.    1107.    Chapter    XUI. 

Rule  1301.  1302. 
Louisiana;  LRS.  TlUe  30.  Sees.  901.  914 

(no    date);    Regulations    of    Jan. 

1978.  Rxile  10(b-c).  10<Ma.b,c). 
Maryland;    ACM.    Article    66e,    1967; 

Regulations    of    Oct.     1973.    Rxile 

08.06.07. 
Montana;  RCM.  Title  50.  Chapter  10. 

1947;    Regulations    of    (no    date). 

Rule  26-2.10(10>-nS10310.  l(b-c). 
Ohio:     ORC,     Chapter     1514,     Sees. 

1513.01-1514.02  (no  date);  Regula 

ttons  of  Sept.  1977.  Rule  1501:13 

11-05. 
Temieasee:    TCA.    Sees.    58-1540—68- 

1564.    May    1974;    Regulations    of 

Dec.  1975.  rule  0400-3-7-03.  Kb). 
Texas:    RCST,    Article    5920-10    (no 

date):    Regulations    of   Feb.    1976. 

Rule  051.07.03. 251(x). 
Virginia;  CV.  Chapter   17.  Title  45.1, 

1950:    Regulations    of    July    1972. 

Chapter  II.  Sec.  4.  C<1.2). 
West  Virginia;  CWV.  Article  6.  Chap- 
ter 20.  1971;  Regulations  of  March 

1972.  Rule  SD.OKc). 
1.  Several  commenters  questioned 
the  provision  of  Section  816.48(c) 
which  requires  that  add-  and  toxic- 
forming  spoU  be  placed  on  imperme- 
able material.  The  alternative  suggest- 
ed would  be  to  change  the  last  aen- 
tence  of  Section  816.48(c)  by  deleting 
"on  impermeable  material"  and  sabsti- 
tutlng  "In  such  a  manner  as  to  be." 
These  commenters  felt  that  the  ;»ima- 
ry  concerns. In  handling  spoil  are  water 
quality,   air  quality   and   safety.   Fur- 


ther, that  material  properly  compact- 
ed as  required  will  be  protected  from 
erosion  and  contact  with  surface  water 
and  will  not  further  oxidize  or  other- 
wise deteriorate.  Thus,  they  felt  that 
placing  spoil  on  Impermeable  material 
is  unnecessary. 

The  Office  did  not  accept  these  sug- 
gestions. (Compaction  alone  may  not 
be  sufficient  to  prevent  acid  or  toxic 
waters  from  slowly  seeping  through 
material  and  making  contact  with  sur- 
face or  ground  water.  It  is  necessary  to 
prevent  contamination  of  these 
waters,  and  thus  the  use  of  imperme- 
able material  Is  imperative  to  prevent 
seepage.  (Oasper.  1976.  p.  2;  Gasper, 
1978.  pp.  3-4.) 

2.  A  commenter  questioned  Sections 
816.48(a)  and  (c)  as  to  the  appropriate- 
ness of  relying  upon  treatment  of  acid- 
or  toxic-forming  spoil  as  an  acceptible 
independent  alternative  to  spoil  burial 
because  of  doubts  concerning  whether 
the  reliability  of  permanent  spoil 
treatment,  under  average  site  condi- 
tions, has  been  sufficiently  proven. 
The  Office's  review  of  this  matter  in- 
dicates that  the  commenter's  doubts, 
on  the  basis  of  work  on  this  subject  to 
date,  may  have  some  validity.  Howev- 
er, use  of  treatment  methodologies  is 
believed  to  represent  a  potentially 
viable  alternative  in  certain  situations 
for  destroying  the  toxicity  of  spoils. 
The  critical  fact  which  is  believed  to 
resolve  the  issue  is  that.  In  Section 
515(b)(14)  of  the  Act.  Congress  clearly 
permitted  either  spoil  treatment  or 
burial  as  acceptable  disposal  methods 
for  preventing  water-quality  contami- 
nation. Furthermore,  an  absolute  ban 
on  use  of  spoil  treatment  would  pre- 
clude development  of  iCceptable  treat- 
ment methodologies. 

Therefore,  the  Office  decided  not  to 
exclude  the  provision  allowing  for 
treatment  of  spoil  as  an  alternative  to 
burial.  Of  courae.  the  regulatory  au- 
thority will  allow  for  use  of  treatment 
only  where  the  operator  can  demon- 
strate that  the  particular  treatment 
methodology  Involved  will  preclude 
water  pollution.  (See  Sections  102  and 
516<bX23)  of  the  Act.)  Use  of  treat- 
ment methods  which  have  no  demon- 
strated history  under  field  conditions 
relevant  to  the  particular  site  should 
not  be  allowed  as  an  alternative  to 
burial  except  when  the  requirements 
for  approval  of  an  experimental  prac- 
tice under  Section  785.13  of  the  final 
rules  are  fulfilled. 

3.  Several  commenters  questioned 
the  30-diay  limitation  for  completion  of 
burial  or  treatment  of  acid-  or  toxic- 
forming  spoil,  suggesting  both  longer 
and  shorter  ttane  periods.  Some  com- 
menters felt  that  the  30-day  period 
may  not  be  feasible  In  all  Instances 
nor  adequate  for  environmental  pro- 
tection. In  addition  it  may  Increase 
costs  and  still  may  not  allow  enough 


time  to  adequately  assess  the  potential 
problem.  However,  a  total  disregard  of 
the  requirement  or  allowing  a  much 
longer  time  for  treatment  or  burial 
does  not  meet  the  requirements  of  the 
Act  to  minimize  the  potential  forma- 
tion of  water  pollutants. 

Laboratory  leaching  tests,  conducted 
under  both  buffered  and  unbuffered 
conditions  and  designed  to  relate  the 
acid-producing  potential  of  a  rock  to 
its  sulfur  content,  have  shown  that 
significant  acid  production  begins 
within  24  hours  of  exposure  of  the 
rock  to  water.  After  24  hours,  the  pro- 
duction rate  of  acidity  tends  to  de- 
crease, but  after  20  to  30  days,  in- 
creases again  (Caruccio,  1968,  pp.  125- 
126).  The  Office  believes  that  the  30- 
day  limitation  for  covering  potentially 
toxic  materials  is  a  reasonable  compro- 
mise that  allows  the  operator  a  practi- 
cal timeframe  within  which  to  work 
and.  at  the  same  time,  protects  against 
adverse  environmental  consequences 
resulting  from  long-time  or  imllmited 
exposure. 

A  requirement  for  immediate  treat- 
ment or  burial  of  material,  might 
result  In  reduction  of  disturbance  to 
the  hydrologic  balance.  However,  such 
a  requirement  wouJd  be  unduly  restric- 
tive and  costly  and  may  cause  other 
areas  to  be  disturbed  and  thus  prevent 
mining  of  some  areas  efficiently. 

The  Office  chose  to  make  no 
changes  to  the  30-day  time  require- 
ment, as  the  provision  was  deemed 
necessary  to  ensure  against  acid  or 
toxic  drainage.  However  some  flexibil- 
ity for  allowing  temporary  storage, 
with  approval  of  the  regulatory  au- 
thority. Is  allowed  where  compliance 
with  the  30-day  period  is  not  feasible. 
The  regulatory  authority  may  also 
s[>eclfy  a  lesser  time  period  where  nec- 
essary. 

4.  Several  other  commenters  ques- 
tioned the  reasonableness  of  requiring 
spoil  burial  and  treatment  only  on  the 
basis  of  the  regulatory  authority  deci- 
sion as  to  its  potential  acidity  or  toxic- 
ity. The  suggested  alternative  would 
require  that  the  regulatory  authority 
determine  the  spoil  to  be.  in  fact,  acid 
or  toxic  before  burial  or  treatment. 

This  alternative  was  not  accepted  be- 
cause It  would  authorize  the  regula- 
tory authority  to  allow  acid  and  toxic 
releases  from  spoil,  thereby  undermin- 
ing the  Intent  of  Congress  to  preclude 
water  pollution  from  occurring  at  all. 

816.49    Hydrologic      balance:      Permanent 
and  temporary  impoundments. 

1.  The  authority  for  Section  816.49 
for  the  final  rules  is  found  in  the  Act 
in  Sections  102.  201,  501,  502.  504, 
615(b)(2).  (4).  (8),  (10),  (13),  (19),  (21). 
and  (24). 

2.  The  technical  literature  used  In 
developing  the  performance  standards 
for    permanent    and    temporary    Im- 


poundments includes  that  listed  under 
"Hydrologic  balance."  Sections  816.41- 
816.57.  and  that  listed  under  "Coal 
processing  waste  dams."  Sections 
816.91-816.93.  In  addition  to  other 
works  cited  below  within  the  pream- 
ble. 

3.  The  requirements  contained  In 
Section  816.49  set  minimum  standards 
for  permanent  and  temporary  im- 
pouindments.  Boll  Conservation  Serv- 
ice (SC^)  documents  are  Incorporated 
by  reference  and  contain  the  general 
design  criteria  to  be  used  In  designing 
permanent  Impoundments  and  all  coal 
processing  waste  dams  and  Impound- 
ments. These  design  criteria  were  se- 
lected because  these  standards  are 
widely  used  and  accepted.  The  SC8 
had  "built"  1.7  million  ponds  as  of 
September  30,  1977,  and  is  presently 
assisting  in  the  design  and  construc- 
tion of  about  50,000  ponds  per  year.  In 
addition  SCS  has  constructed  over 
8,000  dams  imder  PL  83-666  and  PL 
504  programs.  SCS  standards  have 
proven  to  be  workable  and  are  not  so 
restrictive  economically  as  to  prohibit 
construction  of  small  Impoundments. 
Because  the  final  regulations  require 
that  coal  processing  waste  dams  and 
impoundments  be  designed  in  compli- 
ance with  this  Section,  the  require- 
ments Included  in  Sections  816.92(c). 
816.91(a),  816.91(b),  816.91(c).  and 
816.91(d)  of  the  proposed  rules  are 
now  contained  In  Sections  816.49(d), 
816.49(f),  816.49(g),  816.49(h),  and 
816.49(1),  respectively.  These  require- 
ments are  In  this  Section  since  they 
are  general  requirements  that  are  ap- 
plicable to  all  dams  and  Impound- 
ments and  are  an  Integral  part  of  the 
complete  scheme  suggested  by  the 
SC:8  standards.  This  Section  should  be 
read  together  with  Section  780.25 
which  contairw  related  permit  applica- 
tion requirements,  and  the  reader  is 
referred  to  the  preamble  discussion 
for  that  Section  for  elaboration  of  ad- 
ditional issues  relevant  to  Section 
816.49. 

4.  Paragraph  (a)  of  Section  816.49 
contains  the  si>eclfic  SCS  design  crite- 
ria that  are  to  be  used  to  design  per- 
manent Impoundments  and  Itemizes 
certain  conditions  that  must  be  met 
before  the  impoundments  will  be  per- 
mitted. 

5.  Paragraph  (b)  refers  to  the  design 
requirements  for  sedimentation  ponds 
as  the  criteria  for  all  other  temporary 
impoundments. 

6.  Paragraph  (c)  contains  require- 
ments that  must  be  met  before  excava- 
tions that  will  Impoimd  water  shall  be 
allowed  during  or  after  the  mining  op- 
erations. 

7.  Paragraphs  (d)  and  (e)  provide  for 
slope  protection,  sediment  control,  and 
vegetation  of  all  unprotected  areas  to 
be  accomplished  contemporaneously 
with  construction,  in  line  with  stand- 


ard operational  procedures  for  perma- 
nent structures  under  construction. 
(Brundage,  R.S.,  1974,  pp.  183-185; 
Capp,  J.P.  et  al,  1975,  p.  44;  C^pp,  J.P. 
and  Glllmore,  D.W.  1974.  p.  200;  Da- 
vidson, W.H..  1974,  pp.  186-188;  Dean, 
K.C.  and  Haveris,  R.,  1972,  pp.  450-457; 
James,  A.L.,  1966,  p.  157;  Leroy,  J.C. 
1972,  pp.  441-415;  Martin,  J.P.,  1974, 
pp.  27-28;  USMESA,  1975,  pp.  7.50- 
7.58;  USSCS,  1974,  pp.  19-29.  See  also 
ASCE,  1977,  Colgate,  J.L.  et  al,  1973; 
Ramsey.  J.P.,  1970;  Riley,  CV.  and 
Rinier,  J.A..  1972.) 

8.  Paragraph  (f)  adopts  Inspection 
requirements  by  reference  to  30  CFR 
77.216-3.  See  responses  to  comments 
contained  in  Paragraphs  (12X1),  (m), 
and  (n)  below  for  more  detailed  discus- 
sion of  inspection  requirements.  An  In- 
spection program  is  necessary  to  dis- 
cern any  changes  which  could  Indicate 
problems  developing  with  structures. 
(ASCE,  1974.  p.  6;  USMESA,  1975.  9.7- 
9.11.  Sherard,  et  al,  1963,  pp.  663-665; 
W.  Va.  Dept.  of  Nat.  Resources  (no 
date).  See  also  Comptroller  (Jeneral  of 
the  U.S.  (acting),  1977.) 

9.  Paragraph  (g)  requires  mainte- 
nance of  dams,  which  is  essential  to 
assure  their  continued  stability  and 
proper  performance  in  accordance 
with  the  engineering  and  environmen- 
tal standards.  (Canada  DEMR.  1977,  p. 
93:  USBR,  1973,  p.  521.  See  also  ASCE 
1973;  Sherard,  et  al,  1963;  USMESA, 
1976;  W.  Va.  Dept.  of  Nat.  Resources, 
(no  date).) 

10.  Paragraph  (h)  contains  require- 
ments for  an  initial  certification  of 
construction  and  an  armual  certifica- 
tion thereafter.  This  requirement  is  in 
compliance  with  current  MSHA  re- 
quirements. (Canada  DEMR,  1977,  pp. 
93-95:  USBR,  1973.  pp.  521-523;  U.8. 
Code  of  Federal  Regulations.  30  CFR 
77.  216-3;  USMESA,  1975.  pp.  9.7-9.26. 
See  also  ASCE,  1973;  Compt.  Oen  of 
the  U.S.  1977;  Sherrard,  et  al..  1963; 
W.  Va.  Dept.  of  Nat.  Resources  (no 
date).) 

11.  Paragraph  (i)  contains  proce- 
dures that  must  be  followed  In  modify- 
ing structures  that  have  been  con- 
structed. 

12.  Response  to  specific  comments 
on  the  proposed  rules  and  regulations 
are: 

a.  One  commenter  recommended 
that  Section  816.49(aXl).  which  re- 
quires that  discharges  from  impound- 
ments must  not  degrade  the  quality  of 
recel\1ng  waters  below  the  water  qual- 
ity standards  under  applicable  State 
and  Federal  laws,  be  eliminated  be- 
cause this  duplicates  requirements 
under  the  CHean  Water  Act  and  State 
regulations.  This  recommendation  was 
not  accepted  and  this  subsection  is  re- 
tained in  the  final  rules  In  the  same 
form  It  was  proposed.  The  Office 
must,  under  the  Act,  lnsiu«  that  water 
quality  standards  are  met.  Retaining 
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this  8ub«ecUon  gives  the  regulatory 
authority  the  right  to  review  plana 
and  Inspect  the  mlninx  operations  for 
conformance  to  water  quality  stand- 
ards. The  Office  beUeres  that  empha- 
sis of  some  Important  requirements 
may  be  desirable  when  different  agen- 
cies are  regulating  toward  a  common 
goal,  such  as  improving  water  quality 
and  protecting  en\ironmental  vaioes. 

b.  Another  commenter  fuggested. 
that  Section  816.49(aHl).  (2).  (3)  and 
(4)  contain  some  general  requirements 
that  are  Impossible  wtth  which  to 
comply  and  that  specific  terms  such  as 
"adequate  safety",  "adjacent",  and 
"surrounding"  should  be  further  de- 
fined. The  terms  used  are  common 
usage  and  these  four  subaectlons  as 
adopted  have  not  been  signiflcaoily 
changed  from  the  verstoo  propoaed. 
These  four  paracraphs  contain  srner- 
al  requirements  that  are  to  i>*f  conairl- 
ered  and  addressed  before  permanent 
Impoundments  will  be  allowed  on  the 
mine  plan  area.  The  Office  believes 
the  intent  of  the  language  to  suffi- 
ciently clear  to  enable  operatora.  regu- 
lators and  the  public  to  meet  Ihetr  ob- 
ligations and  perform  their  hitended 
fmictlons  under  the  Act.  If  further 
definitions  are  needed  for  a  specific 
State,  they  can  be  included  in  the 
State  program  for  that  State. 

c.  Another  conunenter  recommended 
that  Section  810  49<aX2)  be  expanded 
to  state  that  the  design  high-water 
level  In  impoundments  must  be  below 
the  kevel  of  any  tile  drainage  system  in 
the  Tkdnlty.  and  thai  the  impound- 
ments may  not  affect  seiaoiMik  vari- 
ations in  water  tables  in  owlMlvaand 
agriculture  soils.  This  lecntnmrnda- 
tion  was  not  incorporated  in  Section 
816.49<aH2)  because  the  Office  felt  the 
adverse  effects  with  which  the  com- 
menter  was  concerned  were  adequate- 
ly covered  by  other  provislooB  pertain- 
ing to  the  protection  of  the  hydrologic 
balance,  including  Sections  819  41. 
816.49<aK4).  816.51.  and  816.54  of 
these  final  rules. 

d.  Another  commenter  stated  that 
the  Soil  Conservation  Service's  prac- 
tice Standard  378  is  not  the  same  for 
each  State  and  that  Technical  Release 
No.  60  Is  too  detailed  to  be  used.  This 
commenter  recommended  that  mini- 
mum design  requirements  be  devel- 
oped and  Included  in  the  final  rules 
rather  than  incorporating  by  refer- 
ence the  SCS  design  criteria.  In  devel- 
oping the  final  rules  three  alternatives 
were  considered: 

(i)  Incorporate  by  reference  SCS 
design  criteria  for  dams  and  impound- 
ments as  presented  In  Section 
816.49<aKS)  of  the  proposed  regula- 
tions; 

(11)  Modify  the  proposed  rules  to  In- 
corporate by  reference  the  current 
State  SCS  Standard  rather  than  the 
National  378  StatKlard  for  "Ponds": 
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(ill)  Develop  design  criteria  and  in- 
clude the  criteria  In  the  final  rules  and 
regulations  rather  than  Incorporating 
by  reference  SCS  design  criteria. 

The  final  rules  and  regulations  were 
developed  using  the  first  alternative 
by  Incorporating  by  reference  Techni- 
cal Release  No.  60  and  the  National 
378  Standard  as  contained  in  the  pro- 
posed rules.  The  design  criteria  were 
incorporated  by  reference  because 
these  standards  are  widely  used  and 
accepted. 

The  alternative  to  refer  to  the  cur- 
rent State  SCS  378  Standard  rather 
than  the  National  378  Standard  was 
rejected  because  the  design  criteria  re- 
quired for  smaller  embankments  and 
Impoundments  as  contained  in  the  Na- 
tional SCS  378  Standard  are  adequate 
for  national  application.  Requiring  ad- 
herence to  separate  SCS  378  Stand 
ards  lor  each  State  would  cause  conf  u- 
sioc  in  applying  different  standards 
and  would  present  logistical  problems 
in  distributing  and  maintaining  the 
ctjrrent  standards  while  not  providing 
any  additional  critical  design  criteria 
not  contained  in  the  National  378 
Standard.  In  addition,  since  each  State 
Standard  is  at  least  as  stringent  as  the 
National  378  Standard,  a  8Ute  oould 
adopt  the  SUte  Standard  for  its  regu- 
latory program  as  an  alternative 
standard  approved  as  past  of  the  State 
program  under  Subchapter  C  of  these 
final  rules.  (See  Section  731.11— the 
"State  window.**) 

The  alternative  to  develop  specific 
design  criteria  and  Include  them  in  the 
final  rules  and  regulations  was  reject- 
ed because  this  would  add  consider 
able  volume  to  the  regulations  with  no 
appreciable  benefit,  since  the  SCS 
design  criteria  have  proven  to  be  ado 
quate  and  acceptable  design  criteria 
for  the  size  and  type  of  dams  and  em- 
banluBcnts  antlc^iated  in  operations 
covcrod  hgr  these  final  rules. 

(e)  A  few  commenters  recommended 
that  design  criteria  be  developed  for 
different  classes  of  dams  and  embank- 
ments which  would  allow  smaller,  low 
hazard  structures  to  toe  designed  to 
comply  with  less  rigid  design  criteria. 
The  final  rules  and  regulations,  which 
contain  the  incorporation  by  reference 
of  SCS  design  criteria,  profvide  for  dif- 
ferent design  criteria  for  different 
classes  of  structures,  which  is  appro- 
priate, giving  consideration  to  the 
risks. 

(f)  One  commenter  stated  that  the 
Soil  Conservation  Service  does  not 
publish  changes  to  their  design  crite- 
ria in  the  PnouL  Racism  and  that 
this  could  be  a  potential  problem  in  in- 
corporating by  reference  the  SCS 
design  criteria.  SCS  has  agreed  to 
inform  the  Office  of  any  revisions 
Issued  to  the  design  criteria  referenced 
in  SecUon  816.49<aK5)  and  the  Office 
intends  to  publish  in  the  Pedkral  Ric- 


ism  the  title  and  date  of  those  revi- 
sions to  the  referenced  design  criteria 
which  are  to  become  standards  under 
this  Section. 

(g)  Commenters  recommended  that 
impoundments  should  be  prohibited 
on  steep  slopes.  This  recommendation 
was  not  accepted  because  the  design 
requirements  contained  in  this  Section 
are  considered  adequate  to  evaluate 
the  acceptability  of  Impoundments  on 
steep  slopes.  In  some  cases,  however,  it 
will  be  Impossible  to  design  an  im- 
poundment on  a  steep  slope  and  meet 
the  design  requirements  in  the  refer- 
enced 8C8  design  standards  contained 
in  Section  818.4»<a>(5).  In  such  cir- 
cunutances.  no  Impoundment  will  be 
permitted. 

(h)  Another  commenter  questioned 
whether  fish  and  wildlife  structures 
were  allowed  under  the  criteria  con- 
tained In  this  Section.  The  statement 
contained  in  the  SCS  design  criteria, 
which  are  Incorporated  by  reference  in 
this  Section,  includes  multiple  uses, 
one  of  which  is  fish  and  wildlife. 

(1)  One  commenter  recommended 
tliat  impoundments  be  all(7wed  to  be 
retained  in  final  cut  areas  of  area 
stripping  operations.  This  recommen- 
dation was  accepted  and  Section 
816.49(c)  was  added  to  the  final  rules 
to  contain  the  specific  requirements 
that  must  be  met  In  order  to  retain  ex- 
ca\-atlons  that  will  Impound  water 
during  or  after  the  mining  operation. 
These  excavated  slopes  shall  be  stable 
and  not  pose  a  safety  ha/^rd  and  shall 
meet  the  basic  requirements  of  the 
Act  concerning  the  elimination  of 
high  walls. 

(J)  A  oonunent  was  accepted  which 
reeommended  that  "structures"  be 
changed  to  "measures"  In  Section 
816.49(d)  (proposed  Section  816.92(c)) 
because  there  are  other  effective  ways 
to  control  sediment  at  a  construction 
site  twsidrs  structures.  Structures  will 
be  required  In  many  histances.  under 
Section  816.42.  which  applies  to  these 
Impoundments. 

(k)  One  comment,  recommending 
that  a  requirement  to  establish  vegeta- 
tion on  permanent  and  temporary  im- 
poundments be  included  In  Section 
816.4A.  was  also  accepted.  Section 
816.4(Ke)  was  added  to  the  final  rules. 
Vegetative  and  revegetative  require- 
ments were  contained  in  proposed  Sec- 
tions 816  106  and  816.111-816.117. 
Adding  the  cross  reference  to  these 
Sections  In  the  final  rules  does  not 
impose  any  additional  requirements, 
but  only  assumes  that  the  require- 
ments arc  not  o\  erlooked. 

(1)  Commenters  suggested  editorial 
changes  to  proposed  816.91(a);  Le.. 
change  reference  of  30  CPR  77.316-3 
and  Mine  Safety  and  Health  Review 
Commission  to  30  CFR  77.216-3  and 
Mine  Safety  and  Health  Administra- 
tion   respectively.    These    veferencca 


have  been  corrected  slnc«  the  original 
citation  was  a  typographical  error 
which  was  not  misleading,  since  the 
reason  for  the  cross  reference  was 
clear,  and  since  the  substance  of  the 
material  was  set  forth  elsewhere  in 
the  proposed  rules  and  preamble  to 
the  proposed  rules.  The  entire  para- 
graph was  moved  to  816.49(f)  In  the 
final  rules. 

(m)  A  commenter  suggested  further 
clarification  of  construction  Inspection 
requirements  and  the  need  to  insure 
that  construction  Is  properly  c(jn- 
troUed  and  inspected.  The  commenter 
also  expressed  general  concerns  about 
applicable  regulations  for  dams  that 
are  not  constructed  of  coal  processing 
waste  and  suggested  reordering  of 
topics  for  clarity.  These  suggestions 
were  accepted,  and  Inspection  require- 
ments originally  proposed  in  Section 
8ie.9I(a)  were  clarified  and  moved  to 
Section  816.49(f)  because  adequate  in- 
spection requirements  are  necessary 
for  all  dams  and  impoundments.  Spe- 
cial design  requirements  for  coal  proc- 
essing waste  dams  have  been  clarified 
in  the  final  rules  by  modifications  to 
Sections  816.91-816.93. 

(n)  Commenters  expressed  a  desire 
to  delete  requirements  for  periodic  In- 
spections of  smaller  dams  of  certain 
size  criteria  and  the  inspection  re- 
quirements by  registered  professional 
engineers.  The  final  rules  were 
changed  to  delete  the  7-day  inspection 
requirements  for  smaller  dams  that  do 
not  meet  the  size  or  other  criteria  con- 
tained in  MSHA  regulations.  All  dams 
and  lmix)undmcnts  require  a  certifica- 
tion, tnunediately  after  construction 
and  annually  thereafter,  that  the 
stnx^ture  has  been  constructed  and 
Maintained  to  comply  with  the  design 
standards.  This  certification  will  re- 
quire that  an  inspection  of  the  struc- 
ture be  conducted  before  it  can  be  cer- 
tified. 06M  believes  that  a  single  cer- 
tification win  adequately  cover  the  in- 
spection requirements  for  those  struc- 
tures not  meeting  the  size  or  other  cri- 
teria c»ntained  in  MSHA  regulations 
because  of  the  reduced  risk  they  pose 
to  the  environment,  health  and  safety. 

(0)  A  commenter  suggested  that  a 
reference  to  "person"  in  Section 
816.49(1)  be  defined  (proposed  Section 
81691(d)).  The  final  rules  were 
reworded  for  clarity  to  eliminate  the 
referen(X. 

§816.50    Hydroiogk       balance       Ground 
water  protection. 

(1)  Section  816.50  is  adopted  to  pro- 
tect the  ground  water  portion  of  the 
hydrologic  balance  from  surface 
mining  activities  under  the  authority 
of  Sections  102,  201(c).  501(b),  503. 
504.  507(b),  508(a).  510(bK3).  515(b), 
and  517  of  the  Act  The  uncontrolled 
discharge  of  drainage  from  coal 
mining  operations  has  been  the  docu- 
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mented  source  of  massive  adverse  im- 
pacts upon  water  quality  and  the  ecol- 
ogy of  surface  and  ground  waters,  as  Is 
discussed  in  detaU  in  Sections  B  III- 
4<aK2),  (b).  B-in-4(aX3)  and  B-III- 
4<b)  of  the  Final  Environmental 
Impact  Statement  accompanying 
these  regulations.  Control  over  dis- 
charges from  affected  areas  to  ground 
water  to  possible,  through  the  Investi- 
gation of  the  potential  Impacts  of  the 
mining  operation  in  the  permit  appli- 
cation review  pr(x:ess,  leading  to  the 
proper  lo<aitlon.  design,  construction, 
maintenance,  utilization,  and  reclama- 
tion of  pits,  cuts,  auger  holes,  other 
excavations  and  spoil  and  waste  dis- 
posal facilities. 

(2)  These  controls  are  to  be  tnstftut- 
ed,  first,  with  respect  to  backfilling  op- 
erations under  Section  816.5<Xa).  Im- 
plementation of  Section  816.50(a)  will 
require  careful  adherence  to  the  re- 
quirements of  Sections  816.48  and 
816.100-816.105,  which  also  regulate 
backfilling.  In  particular,  the  provi- 
sions of  Sections  816.48  and  816.103. 
related  to  handling  of  acid-forming 
and  toxic-forming  spoil,  are  critical  to 
the  success  of  efforts  to  protect 
ground  water. 

As  proposed.  Section  816.50(a)  would 
have  regulated  backfUling  to  protect 
the  ground  water  system  "offsite,"  a 
term  that  was  nowhere  expressely  de- 
fined and.  therefore,  subject  to  am- 
biguous interpretation.  To  guard 
against  that  possiWlity,  the  final  ver- 
sion of  816.50(a)  provides  for  protec- 
tion against  adverse  effects  of  backfill- 
ing on  ground  water  systems  outside 
the  permit  area,  with  the  latter  term 
being  specifically  defined  at  30  CFR 
701.5.  It  should  be  noted,  however, 
that  this  does  not  mean  that  ground 
water  systems  anywhere  within  a 
permit  area  may  be  allowed  to  be  pol- 
luted by  siu^ace  mining  activities. 
Rather  816.50(a)  requires  that,  as  a 
minimum,  protection  be  afforded  to 
ground  water  outside  the  permit  area, 
which  will  ordinarily  also  require  pro- 
tection of  ground  water  inside  the 
permit  area  so  as  to  preclude  the 
drainage  of  pollutants  to  adjacent 
areas. 

(3)  The  second  means  by  which  this 
section  will  protect  ground  water  Is  to 
require  careful  regulation  of  mining- 
related  earth  excavation  and  other  dis- 
turbances to  land  under  Section 
816.5(Mb).  Important  complements  to 
thto  provision  are  Sections  816.13- 
816.15,  816.53  and  816.55. 

(4)  Technical  literature  utilized  as 
support  for  Sections  816.50  and  816.51 
as  cited  in  the  general  preamble  to 
Sections  816.41-816.57  includes: 

Dollhopf  et  al.  1977,  pp.  108-128; 
Feder.  et  aL  1976,  pp.  86-93:  Feder,  et 
aL  1977,  pp.  172-179;  Orlm  and  Hill. 
1974.  pp.  2.  24:  Hardaway  and  Kimball, 
1976,  29  p.;  Hardaway  and  Kimball, 
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1978,  19  p.;  Hardaway  et  al..  1977b.  pp. 
61-135;  Hamilton  and  WUson.  1977. 
156  p.;  McWhorter  et  al.,  1977.  357  p.; 
Shumate  et  al..  1971.  81  p.;  Pagenkopf 
et  al..  1977.  vol.  3,  No.  2,  p.  107-126: 
National  Academy  of  Sciences,  1974. 
198  p.:  Pennington.  1975  pp.  170-178: 
Plet*  et  al.,  1974,  pp.  124-144;  Rahn. 
1976,  108  p.;  Rogowski  et  al.,  1977,  vol. 
6,  No.  3,  pp.  237-244;  U.S.  Environmen- 
Ul  Protection  Agency.  1977c.  21  p.; 
Van  Voast,  1974.  24  p.:  and  Van  Voast 
and  Hedges,  1975.  31  p. 

(5)  As  proposed,  Section  816.50(c) 
authorizes  the  regulatory  authority  to 
require  the  submission  of  data  of  var- 
ious tjrpes.  Upon  the  review  of  com- 
ments on  this  Section  the  Office  was 
decided  that  the  provision  was  redun- 
dant of  the  permit  application  require- 
ments (Sections  779.14-779.15.  780.21) 
and  the  monitoring  regulation  (Sec- 
tion 816.52)  and  therefore,  the  Office 
has  deleted  it  from  the  final  rules. 

$  81&.51     Hydrotogic  balance:  ProiMtion  of 
ground  water  recharge  capacity. 

(1)  The  Impacts  of  surface  mining 
activities  on  ground  water  may  vary 
considerably,  depending  on  the  scope 
and  extent  of  aquifers  Involved,  water 
infiltration  rate,  the  porosity  and  per- 
meability of  the  excavated  overtmr 
den.  the  compaction  of  the  backfill  In 
disturbed  areas,  whether  mining  oper- 
ations are  conducted  above  or  below 
the  water  table,  and  the  extent  of 
ground  water  use  in  the  recharge 
areas. 

(2)  Section  816.51  is  adopted  to  pro- 
tect the  recharge  capacity  of  aquifers 
In  areas  affected  by  surface  mining  ac- 
tivities. 

Uncontrolled  mining  and  reclama- 
tion practices  can  result  in  significant 
degradation  of  infiltration  rates,  de- 
cline in  ground  water  levels  and  flow 
from  springs,  and  changes  in  water- 
bearing characteristics  within  any 
aquifer  recharge  area. 

Recharge  capacity  is  defined  In  Sec- 
tion 701.5  and  conceptually  Is  the  abil- 
ity of  the  soil  and  rock  materials  to  re- 
ceive water,  store  It  for  a  variable 
period  of  time  and  slowly  release  it. 
usually  to  lower  elevation  streams, 
water  bodies  or  in  response  to  well 
pumpage.  The  movement  of  surface 
water  (precipitation  and  surface  flow) 
to  recharge  the  ground  water  zone  is 
controlled  primarily  by  the  infiltration 
characteristics  of  the  surface  soil 
(Chow,  V.  T.  1964.  Handbook  of  ap- 
plied hydrology.  McGraw  Hill,  Chap- 
ters 12  and  13).  When  mining  disturbs 
the  surface  soil.  It  changes  the  infiltra- 
tion characteristics,  primarily  ambient 
soU  moisture,  structure  and  porosity 
If  the  Infiltration  is  reduced  by  com 
paction  in  backfilling,  the  soil  pores 
are  clogged  from  fine  sediment,  the 
rate  of  infiltration  to  reduced  and  thus 
recharge  to  reduced.  Water  levete  and 
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spring  flows  then  will  be  adversely  af- 
fected. The  opposite  can  occur.  If  the 
waterbearing  characteristics,  such  as 
porosity  and  transmission,  are  im- 
proved. Thus,  careful  consideration  in 
mining  and  reclamation  must  be  given, 
for  example,  to  proper  location  of 
ponds,  backfilling  techniques  and  di- 
versions In  local  recharge  areas  to 
ground  water, 

(3)  Legal  authority  for  this  Section 
is  found  in  Sections  102.  201(c),  SOl(b). 
503.  504,  507(b),  508(a).  515(b).  and  517 
of  tfie  Act. 

(4)  The  primary  protection  afforded 
recharge  capacity  under  the  Act  is 
provided  for  in  Section  515<bK10KD) 
of  the  list,  requiring  the  postmining 
restoration  of  the  approximate  pre- 
mining.  recharge  capacity.  As  pro- 
posed, however.  Section  816.51  con- 
tained an  ambiguity,  for  although  the 
main  text  of  the  Section  required  res- 
toration to  "approximate"  premlning 
levels.  Section  816.51(c)  would  have  re- 
quired restoration  to  a  recharge  capac- 
ity "at  least  equal"  to  that  prior  to 
mining.  Many  commenters  argued 
that  Section  816,51(c)  be  revised  to 
more  closely  follow  the  language  of 
Section  515  (bMlOXD)  of  the  Act.  To 
resolve  the  ambiguity  in  the  proposed 
rule  and  in  response  to  those  com- 
ments. Section  816.51(c)  was  changed 
in  the  final  rule  to  require  "a  rate  of 
recharge  that  approximates  the  pre- 
mlning recharge  rate." 

(5)  One  commenter  claimed  that  the 
restoration  of  recharge  is  Impossible 
on  certain  "scoria  deposit"  lands  in 
the  West.  To  the  extent,  however,  that 
the  Act  requires  restoration  (e.g.  to  ap- 
proximate pre-mining  levels)  as  noted 
In  above  discussion,  this  comment 
could  not  t>e  accepted  as  a  basis  of 
change  to  the  regiilations. 

(6)  Several  commenters  suggested 
that  the  regulatory  authority  be  af- 
forded discretion  under  Section  816.51 
to  waive  the  requirement  of  restora- 
tion to  approximate  premlning  re- 
charge capacity  on  a  case-by-case 
basis.  These  commenters,  however, 
provided  no  data  to  support  such  a 
waiver,  nor  did  they  suggest  specific 
criteria  by  which  waivers  could  be  as- 
sessed to  avoid  inconsistency  in  admin- 
istration of  the  Section.  Further, 
adoption  of  such  a  broad  waiver  provi- 
sion «ould  be  tantamount  to  a  general 
variance  clause,  which  was  not  con- 
templated as  available  in  implementa- 
tion of  Section  515<bK10XD)  of  the 
Act.  for  there  Is  no  indication  in  either 
the  language  of  that  Section  or  the 
legislative  history  that  Congress  de- 
sired that  broad  exemptions  be  afford- 
ed to  the  requirement  of  restoration  of 
recharge  capacity.  Moreover,  since  res- 
toration is  required  to  "approximate" 
premlning  levels,  the  regulatory  au- 
thority is  afforded  sufficient  discre- 
tion to  account  for  local  physical  char- 
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acteristics  in  administration  of  Section 

816.51  without  the  need  for  a  waiver 
clause.  As  a  result,  the  Office  declined 
to  accept  these  comments. 

(7)  One  commenter  suggested  that 
the  term  "rate  of  recharge"  in  Section 
816.51(c)  be  specifically  defined.  Such 
a  definition  was  believed  unnecessary 
because  the  meaning  of  "capacity",  as 
used  in  the  context  of  "recharge  ca- 
pacity", implied  the  rate  or  the  ability 
to  receive,  store  and  transmit  water. 

9816.52    Hydroloiric  balance  Surface  and 
ground  water  monitoring. 

A.  Section  816.52  Is  adopted  to  re- 
quire persons  conducting  surface 
mining  activities  to  conduct  surface 
and  ground  water  monitoring,  under 
the  authority  of  Sections  102.  201.  501. 
503.  504,  506,  507,  508.  509.  510,  515. 
and  517  of  the  Act.  Because  mining 
can  adversely  impact  upon  water  re- 
sources in  many  ways  (Curtis,  1974, 
pp.  92-97;  Dyer  and  Curtis,  1977,  p.  13; 
Simpson.  1977,  p.  8;  USDA.  1973.  pp.  5- 
8;  Orubb  and  Ruyder.  1972.  pp.  16-58; 
D.S.  DOI,  1967,  pp.  50-64;  Striffler. 
1973,  pp.  180-186;  Turner,  1968.  p.  2; 
Kinney,  1964.  p.  27;  and  Warner,  1973, 
p.  11)  monitoring  is  essential  to  pro- 
vide sufficient  data  for  evaluating  the 
effectiveness  of  control  technologies 
employed,  forewarn  against  the  devel- 
opment of  adverse  effects  not  identi- 
fied in  the  permit  application  stage, 
ensure  that  adverse  effects  are  not  In- 
advertently created,  and  evaluate 
whether  activities  are  being  conducted 
In  compliance  with  applicable  require- 
ments of  the  Act,  this  Chapter,  the 
regulatory  program,  and  permit  condi- 
tions. 

The  basis  and  purpose  of  Section 

816.52  was,  in  general,  explained  at  43 
FR  41751-41752  (Sept.  18.  1978).  The 
foundation  for  the  monitoring  require- 
ments will  be  the  specific  require- 
ments Imposed  by  the  regulatory  au- 
thority in  approval  of  the  plan  submit- 
ted under  30  CFR  780.21(bK4). 

B.  (1)  Section  816.52(a)  specifies 
minimum  requirements  for  ground 
water  monitoring  programs.  Under 
Section  816.52(aXl),  ground  water 
levels.  Infiltration  rates,  subsurface 
flow  and  storage  characteristics,  and 
ground  water  quality  are  to  be  moni- 
tored as  required  by  the  regiUatory  au- 
thority. Thus,  ground  water  monitor- 
ing will  be  required  at  those  sites 
where  there  is  a  possibility  of  disrup- 
tion or  degradation  of  the  ground 
water  system. 

Ground  water  systems  can  be  ex- 
tremely complicateid;  consequently,  to 
design  a  monitoring  program  of  value, 
it  is  essential  that  Information  be 
available  on  the  basic  geohydrologlcal 
characteristics  of  potentially  impacted 
ground  waters.  (Hardaway,  1978; 
Chow.  V.T..  1964,  pp.  4-23.)  Addition- 
ally,   sampllnt    prooedurss    must    be 


carefully  developed  to  obtain  repre- 
sentative samples.  Installation  of  sam- 
pling and  observation  wells  may  be  the 
only  feasible  alternative  for  monitor- 
ing many  of  the  potentially  impacted 
aquifers.  (See  the  preamble  discussion 
to  Sections  779.13-779.15.)  EsUbllsh- 
ment  of  baseline  conditions  is  also  es- 
sential requiring  sampling  in  advance 
of  mining  (See  Sections  507.  508. 
SMCRA.) 

(2)  Section  816.52(aHl).  as  adopted. 
was  modified  in  the  final  rule  to  speci- 
fy that  monitoring  should  be  adequate 
to  evaluate  surface  mining  activities 
impacts  on  water  in  "the  mine  plan 
area,"  which  is  a  defined  term  under 
the  regulations,  while  "mine  site'  is 
not. 

(3)  Commenters  suggested  that  spe- 
cific limits  be  placed  on  the  amount  of 
well  drilling  and  testing  which  should 
be  required  in  connection  with  Section 
816.52(a).  While  agreeing  that  moni- 
toring must  be  adequate  for  its  intend- 
ed purposes,  these  commenters  be- 
lieved that  no  more  than  two  wells  or 
ten  tests  (including  wells)  per  50  acres 
under  permit  is  needed.  This  was  re- 
jected, since  it  would  place  unneces- 
sary constraints  on  the  regulatory  au- 
thority to  determine,  through  moni- 
toring, that  there  is  minimal  change  to 
the  hydrologic  balance  according  to 
collection  of  representative  data.  (See 
the  preamble  discussion  to  Sections 
770.5  and  779.13-779.15.) 

(4)  Section  818.52(aK2)  specifies  cir- 
cumstances when  ground  water  moni- 
toring is  mandatory  and  is  intended  to 
fulfill  the  specific  requirements  of 
Section  517(bK2)  of  the  Act.  In  those 
circumstances,  monitoring  should  In- 
clude water,  mlneraloglcal,  and  chemi- 
cal analyses  to  Include  both  changes 
resulting  from  mining  and  to  predict 
how  mining  and  reclamation  may  need 
to  be  revised.  (See  the  preamble  dis- 
cussion to  Sections  770.5  and  779.13- 
779.16.) 

(6)  Sections  816.62(aKl)-(2),  as  pro- 
posed, were  objected  to  as  requiring 
monitoring  In  some  circiunstances 
where  ground  water  was  either  unlike- 
ly to  be  impacted,  where  ground  water 
is  not  ecologically  significant,  or  will 
not  likely  be  useful  for  public  or  pri- 
vate consumptiotL  In  response  to  these 
comments.  Section  816.52(aX2)  has 
been  reworded  to  more  closely  track 
the  language  of  the  Act,  with  respect 
to  situations  where  ground  water  mon- 
itoring must  be  conducted,  leaving  to 
the  regulatory  authority  discretion 
under  Section  816.52(aXl)  to  require 
monitoring  In  other  circumstances. 

(6)  Section  816.52(aX3)  is  adopted  to 
provide  the  regulatory  authority  with 
the  power  to  require  specialized  moni- 
toring. If  necessary,  for  evaluation  of 
surface  mining  activitlee  compliance 
with  the  requirements  of  Sections 
816.60  and  816.61. 


Two  commenters  prot>osed  revisions 
to  Section  816.52(aX3),  to  indicate 
that  the  additional  hydrologic  tests 
which  may  be  required  in  this  Section 
be  conducted  after  reclamation.  This 
was  rejected  as  redundant.  The  exist- 
ing wording  allows  for  additional  tests 
to  be  required  either  diiring  or  after 
mining  and  reclamation. 

(7)  Pour  commenters  suggested 
rewording  Section  816.52(aX3)  by  de- 
leting the  words  "specified  and."  The 
c(xnmenters  felt  that  any  additional 
hydrologic  tests  required  by  the  regu- 
latory authority  should  be  planned  by 
the  operator,  rather  than  specified  by 
the  regulatory  authority.  This  alterna- 
tive was  rejected,  since  the  regulatory 
authority  may  need  to  specify  specific 
tests  to  be  conducted,  or  it  could  speci- 
fy that  the  operator  develop  a  plan  for 
additional  testing  which  would  have  to 
meet  regulatory  authority  approval. 
Moreover,  this  wording  puts  the 
burden  on  the  regulatory  authority  to 
specify  additional  testing,  11  it  decides 
that  either  the  initial  plan  was  inad- 
equate or  based  on  results  obtained 
from  the  tests,  that  more  testing  is 
necessary. 

(8)  One  commenter  expressed  con- 
cern as  to  whether  or  not  there  are 
enough  qualified  technical  personnel 
available  to  meet  the  potential  work 
load  which  may  result  from  the  re- 
quirements of  this  Section  and  other 
parts  of  the  regulations.  The  Office 
feels  that  there  presently  are  enough 
qualified  people  to  meet  this  predicted 
demand,  and,  in  any  event,  the 
demand  will  be  filled  quickly. 

(9)  One  commenter  proposed  that 
the  requirement  for  determining  post 
mining  recharge  capacity  be  deleted, 
due  to  the  expense  and  difficulty  of 
those  tests.  This  comment  was  reject- 
ed, however,  since  Section 
515(bK10KD)  of  the  Act  requires  res- 
toration of  the  recharge  capacity  of 
mined  areas  to  the  approximate  pre- 
mlning condition.  It  Is  noted,  however, 
that  as  interpreted  In  Section  816.51, 
the  restoration  requirement  applies  to 
the  overall  mine  area,  not  necessarily 
to  fills  or  coal  processing  waste  and 
refuse  disposal  sites.  Thus,  highly  de- 
tailed monitoring,  as  apparently  as- 
sumed by  the  commenter,  may  not  or- 
dinarily be  required. 

C.  (1)  Section  816.52(b)  establishes 
minimum  requirements  for  surface 
water  monitoring.  Under  Section 
816.52(bXl),  the  regiilatory  authority 
is  to  specify  the  nature  of  data,  fre- 
quency of  collection,  and  reporting  re- 
quirements, subject  to  the  standards 
of  Section  816.52(bXlXiMlil).  The  pro- 
vision for  regulatory  authority  specifi- 
cation of  these  items  was  shifted  from 
Section  816.52(bX2)  in  the  proposed 
rule,  to  eliminate  confusion  that  the 
proposed  rule  may  have  created  as  to 
what  phases  of  mining  and  reclama- 
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tion  the  regulatory  authority's  specifi- 
catl(»i  power  and  duty  applies. 

(2)  Surface  water  monitoring  re- 
quirements should  be  tailored  to  the 
wastewater  and  available  treatment 
facilities.  Wastewaters  with  highly 
variable  cotxxntrations  and  qiian titles 
of  potential  contaminants  must  be 
sampled  more  frequently  than  dis- 
charges which  have  relatively  constant 
or  low  levels  of  contaminants.  If  ade- 
quately designed,  operated,  and  main- 
tained, settling  ponds  and  automatic 
netitrallzation  facilities  (for  acid  or 
toxic  mine  drainage)  will  assure  that 
the  treated  effluent  will  be  relatively 
constant  In  character  and  contain  low 
levels  of  contaminants,  therefore,  re- 
quiring a  minimum  of  monitoring  to 
document  compliance  with  the  permit 
limitations. 

(3)  Four  comments  were  received 
proposing  that  further  minimum  crite- 
ria be  delineated  for  the  collection  of 
hydrologic  Information.  These  criteria 
were  not  developed,  because  of  the  im- 
possibility of  accounting  in  national 
rules  for  many  variables  that  would 
have  to  be  considered,  including  the 
proximity  and  utility  of  historic  data. 
knowledge  about  the  characteristics  of 
a  site,  and  the  availability  and  applica- 
bility of  hydrologic  models  that  might 
be  used  to  simulate  information. 

For  example,  in  areas  where  there 
are  extensive  historic  hydrologic  data 
available  and/or  where  a  regionalized 
hydrologic  model  is  applicable,  pre- 
mine  measurements  might  be  aimed 
only  at  detecting  anamolous  condi- 
tions, while  in  an  area  with  little  avail- 
able data,  extensive  measurements 
might  be  required.  These  decisions  are 
left  to  the  regulatory  authority.  A 
major  Federal  interagency  effort  has 
been  underway,  for  some  time  to  de- 
velop gtiidelines  for  acquiring  water 
data  information.  Two  documents 
from  this  effort  will  soon  be  offered  as 
guides  to  help  regulatory  authorities: 

(a)  U.S.    Geological    Survey.    1979. 
"Water  Quality  I>ata  Needs  for  Small 

Watersheds."  Office  of  Water  E>ata 
Coordination.  Federal  Interagency 
Work  Group  on  Water  Quality  Data 
Needs  for  Small  Watersheds,  Reston, 
VA  (in  final  preparation;  to  be  re- 
leased in  1979). 

(b)  UJ8.  Geological  Survey.  1979. 
"NaUooal  Handbook  of  Recommended 
Methods  for  Water  Data  Aquisition" 
Office  of  Water  Data  Coordination, 
Reston.  VA  (Chapter  3  on  Sediment. 
Chapter  5  on  Chemical  and  Physical 
Quality  of  Water,  and  Chapter  7  on 
Basin  Characteristics  were  completed 
in  1977,  and  seven  other  chapters  are 
In  various  stages  of  completion  and 
will  be  published  by  the  end  of  1979). 

(4)  Several  commenters  felt  that 
Section  816.62(b)  should  be  modified 
so  that  it  required  only  monitoring 
under  NPDES  permitting.  These  ccmi- 
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raenters  cited  Missouri  and  a  few 
other  States  where  non-point  source 
discharge  monitoring  Is  required 
under  NPDES  permits.  The  Office  re- 
jected this  alternative,  first,  because 
national  regulation  of  non-point 
source  discharges  from  coal  mines 
does  not  occur  under  the  NPDES 
permit  program  administered  under 
the  Clean  Water  Act,  33  UJ5.C.  Section 
1341-1342.  but  rather  under  particular 
provisions  of  Missouri  and  a  few  other 
State's  laws.  The  requirements  for 
NPDES  permits  under  the  Clean 
Water  Act  simply  do  not,  as  a  matter 
of  nationwide  Federal  law,  apply  to 
non-potnt  sources.  Furthermore, 
E3>A's  regulation  establishing  effluent 
limitations  for  discharges  from  surface 
coal  mines  and.  therefore,  monitoring 
of  those  discharges  under  Section 
SOKbXlXA)  aiKl  304  of  the  Clean 
Water  Act  (33  U.S.C.  Section 
12Il(bXlXA),  1314).  are  expressly  lim- 
ited to  point  source  discharges  and 
only  during  the  active  phase  of 
mining.  See  40  CFR  Part  434  (1976). 

The  Office  has  carefully  coordinated 
Section  816.52  with  monitoring  re- 
quirements Imposed  on  a  national 
basis  under  the  NPDES  system.  The 
Office  does  not  feel  that  this  Section 
creates  substantial  duplication  or  addi- 
tional reporting  arul  monitoring  re- 
quirements from  those  required  under 
NPDES  permits.  As  Section 
816.52(bHl)(lll)  Indicates,  the  require- 
ments of  this  paragraph  can  be  ordi- 
narily satisfied  with  regard  to  point- 
sources  by  compliance  with  the  moni- 
toring and  reporting  requirements  of 
the  Act  permittee's  NPDES  permit. 
The  only  additional  requirement  im- 
posed by  Section  816.52  in  most  cases 
with  respect  to  point  sources  will  be 
for  the  permittee  to  notify  the  regula- 
tory authority  of  the  location  of  filing 
of  the  NPDES  self-monitoring  report. 
Of  course,  there  will  be  additional 
monitoring  for  rion-point  sources  as  re- 
quired by  Sections  515(bX10)  and  517 
of  the  Act. 

Lastly,  as  indicated  above,  the  re- 
qiilrements  of  Section  816.52(b)  can 
ordinarily  be  satisfied,  for  discharges 
subject  to  NPDES  permits,  by  compli- 
ance with  NPDES  monitoring  and  re- 
porting requirements.  Therefore,  to 
the  extent  that  Section  816.52  argu- 
ably covers  the  same  discharges  as 
under  NPDES  permits,  it  complies 
with  the  requirement  of  Section 
201(0(12)  of  the  Act  that  the  Office 
'cooperate  with  other  Federal 
agencies . . ,  to  minimize  duplication." 

(5)  One  commenter  felt  that  the  reg- 
ulations appeared  to  limit  monitoring 
to  automated  sampling  devices.  This  is 
not  true;  Section  816.52  merely  re- 
quires that  sampling  be  adequate  to 
meet  approval  of  the  regulatory  au- 
thority and  does  not  necessarily  ex- 
clude manual  sampling. 
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(6)  One  commenter  felt  that  the  re- 
quirement of  Section  816.52<bMlXl) 
with  regard  to  water  quantity  moni- 
toring should  be  deleted  u  it  wu  too 
burdensome.  The  Office  rejected  thla 
proposal,  since  information  on  quanti- 
ty of  water  is  expressly  required  by 
Sections  507(bKll),  508<a)<13)<c)  and 
517(bK2)  of  the  Act.  Further.  Sections 
510<bX3)  and  515<bH10)  require  that 
the  regulatory  authority  ensure  that 
operations  are  designed  and  conducted 
to  "prevent  material  damage  to  the 
hydrologic  balance.  "  Hydrologlc  bal- 
ance" is  defined  to  include  water  quan- 
tity (see  Sec.  701.5  of  the  regulations). 

(7)  Three  commenters  felt  that 
when  the  analyses  for  water  quality 
constituents  (parameters)  are  found  to 
be  at  irisignificant  concentrations, 
then  those  analyses  be  discontinued, 
and  suggested  that  this  be  specified  in 
816.52(bKl).  to  allow  a  decrease  in  the 
monitoring  of  constituents  that  con- 
sistently meet  the  effluent  limitations. 
The  Office  rejected  this  proposal  as 
redundant.  The  language  of  the  final 
rule  at  816.52(b)(1)  is  sufficiently 
flexible  for  the  regulatory  authority 
to  revise  the  monitoring  program  to  fit 
such  situations. 

(8)  Several  commenters  suggested 
several  alternatives  of  limits  for  moni- 
toring requirements  in  Sections 
816.52(b)  and  817.52(b).  These  alterna- 
tives suggested  that  water  quantity 
measurement  requirements  be  deleted, 
require  a  demonstration  that  the  Infil- 
tration capacity  has  been  restored, 
and  specify  the  limits  on  the  lunoimt 
of  change  that  will  be  allowed  to  the 
stre&mflow  regime. 

These  alternatives  were  rejected,  be- 
cause Section  515(bK10)  of  the  Act  re- 
quires that  the  disturbance  to  the  pre- 
vaOing  hydrologlc  balance  (quantity 
tmd  quality)  b«  —Inhataied  and  8«odaD 
5l7(bH2)(A)  of  the  Act  specifically  re- 
quires surface  water  monitoring  where 
mining  overlies  potentially  significant 
aquifers.  The  regulatory  authority 
may  require  that  a  discharge  magni- 
tude accompany  certain  water  quality 
samples  to  evaluate  the  quantitative 
impact  on  parts  of  the  hydrologic 
system.  The  return  of  Infiltration  to 
■  approximate  premine  recharge  capac- 
ity" is  believed  to  be  a  sufficient  re- 
quirement, because  recharge  rates 
cannot  be  restored  unless  premine  in- 
filtration rates  are  also  approached.  It 
would  also  be  very  difficult  to  set  more 
specific  requirements  for  allowed  vari- 
ations, because  of  site  and  related  hy- 
drologic differences.  The  regulatory 
authority  must  determine  the  details 
of  monitoring  requirements  on  a  case- 
by-case  basis. 

(9)  Three  commenters  felt  that  the 
frequency  of  monitoring  reports  speci- 
fied In  proposed  Sections  816.52 
(bXlXiii)  and  816.52(bKlXiv)  and  in 
the   corollary   subsections  of  Section 


817.52  were  not  consistent.  The  Office 
agreed,  and  revised  the  final  rules,  by 
combining  the  Sections  Into  a  single 
Paragraph  for  Sections 

816.52(bH  1X111)  and  817.52(bXlXill). 

(10)  Three  commenters  suggested 
that  Sections  816.52(b)(li)-(ill)  and 
817.52(b)(ii)-(iil)  be  modified  to  more 
closely  align  these  Sections  with  EPA 
reporting  requirements  under  the 
NPDES  system.  The  Office  concurred 
with  the  commenters  and  has  appro- 
priately changed  these  subsections  to 
specify  reporting  of  violation  within 
five  days,  reporting  of  violations  by  a 
second  statement  of  analytical  results, 
and  a  general  quarterly  reporting 
period. 

(11)  Under  816.52(bX2).  monitoring 
is  required  to  continue  throughout  the 
reclamation  period.  This  Section  was 
revised  from  the  proposed  rule,  to  ac- 
count for  modifications  made  to  Sec- 
tion 816.42(a)  In  response  to  com- 
ments. Those  comments  objected  to 
the  provision  of  Section  816.42(a).  as 
proposed,  which  could  have  been  read 
to  preclude  bond  releases  and  removal 
of  sediment  ponds  by  reference  to  Sec- 
tion 816.52(b).  unless  drainage  from  a 
reclaimed  area  met  the  effluent  limita- 
tions of  Section  816.42(a).  As  ex- 
plained In  more  detail  in  the  preamble 
to  Section  816.42(a),  this  was  not  the 
Office's  intention.  Section  816.42(a).  as 
adopted,  specifies  that  such  drainage 
meet  applicable  stream  water  quality 
standards,  not  Section  816.42(a)'s  ef- 
fluent limits. 

Section  816.52(bX2)  has  been  modi- 
fled,  first,  to  provide  that  monitoring 
data  collected  by  the  operator  wiay  be 
used  for  determining  bond  releases 
under  Section  816.43(a).  but  leaves  to 
the  regulatory  authority  discretion  as 
to  whether  othsr  data,  sollected  by 
State  or  F«<teral  agencies,  should  be 
used  instead,  recognidng  that  stream 
sampling  Is  a  different  problem  than 
monitoring  of  discharges  only.  In  addi- 
tion. Section  816.52(bX2)  was  revised 
to  delete  the  phrase  "and  for  deter- 
mining when  the  requirements  of  this 
Section  are  met."  as  Section  816.42(a). 
not  Section  816.52(b).  establishes  the 
relevant  substantiative  bond  release 
criteria  in  the  final  rules. 

(12)  In  43  FR  41751,  September  18. 
1978,  a  previous  comment  suggested 
that  all  operators  be  required  to  con- 
duct continuous  total  suspended 
solids/sediment  monitoring  in  the 
first,  second,  and  third  streams  down- 
stream from  discharges  from  the  areas 
disturbed  by  a  particular  operation. 
Upon  further  consideration  of  this  al- 
ternative the  Office  has  concluded 
that,  if  effluent  guidelines  are  met.  if 
the  hydrologic  balance  is  restored  on 
the  mine  plan  area,  and  till  reclama- 
tion completed,  there  is  no  reason  to 
expect  that  significant  adverse 
changes  will  be  found  in  downstream 


sediment  loads  at  great  distances  from 
the  mine  site.  The  alternative  sugges- 
tion has.  therefore,  been  rejected  as  a 
general  requirement  for  all  mining  op- 
erations. 

(13)  Two  commenters  believed  that 
the  word  "monitoring"  In  Sections 
818.52(bX3)  and  817.62(bX3)  referred 
to  continuous,  automated  monitoring 
devices.  The  Intent  is  that  the  moni- 
toring requirements  are  to  be  deter- 
mined by  the  regulatory  authority  on 
a  case-by -case  basis.  The  need  for  con- 
tinuous automated  monitoring,  there- 
fore, need  not  be  required  in  all  cases. 

S  816.53     Hydro4ogk    balance:   Transfer   of 
welU. 

(1)  Under  Sections  512(a)  and 
^iJ(bXlO)  of  the  Act,  the  use  of  drill 
or  bore  holes  as  water  wells  Is  to  be 
closely  regulated  in  both  coal  explora- 
tion and  surface  mining  activities,  to 
prevent  ground  water  pollution,  as  is 
explained  In  the  preamble  to  Section 
816.13-816.15  and  portions  of  the  final 
EIS  corresponding  to  these  Sections. 
The  uncontrolled  use  of  wells  In  coal 
mining  can  be  a  source  of  serious 
ground  water  contamination,  by  creat- 
ing cross-connection  between  polluted 
surface  or  ground  water  and  previous- 
ly uncontaminated  aquifers. 

On  the  other  hand,  these  wells  also 
can  be  used,  subject  to  careful  regula- 
tory controls,  as  sources  of  water  for 
domestic  and  public  consumption  by 
occupants  of  the  surface  lands  on 
which  these  wells  are  located.  Use  of 
wells  already  created  during  mining 
operations  is  preferable  to  construc- 
tion of  new  and  additional  wells  by  the 
surface  occupant,  both  because  of  the 
additional  expense  involved  and  also 
the  danger  that  a  new  well  will  shift 
ground  water  drainage  patterns  in  a 
way  unforeseen  during  the  opt^rator's 
careful  process  of  formulating  and  im- 
plementing a  reclamation  pkm  to  pro- 
tect ground  water  resources  (See  30 
CFR  780.21). 

To  allow  for  the  continued  use  of 
water  wells  used  in  coal  exploration 
and  surface  mining  activities,  the 
Office  has  adopted  Section  816.53  In 
the  final  rules,  under  authority  of  Sec- 
tions 102.  201(c).  501(b).  814.  503. 
507(b).  508(a),  510<bX3).  512(a),  515(b). 
and  517  of  the  Act.  Section  816.53  will 
provide  for  satisfactory  accommoda- 
tion between  first,  the  requirements  of 
the  Act  that  wells  used  in  coal  explo- 
ration and  surface  mining  activities  be 
properly  constructed,  operated,  and 
reclaimed  to  protect  ground  water 
from  pollution  and,  second,  the  inter- 
ests of  the  public  in  having  ground 
water  made  usefully  available. 

(2)  Under  Section  816.53(a)  the  regu- 
latory authority  may  approve  the 
transfer  from  the  operator  to  the 
owner  of  surface  lands,  of  exploratory 
or  monitoring  wells,  for  use  by  the  sur- 


face owner  or  leasee  thereof  as  water 
wells.  Approval  of  a  well  transfer  must 
be  supported  by  a  written  transfer  re- 
quesL  Under  Section  816.53(b)  prima- 
ry responsibility  for  any  liability  for 
flamag'^.  eventual  plugging,  and  com- 
pliance with  Section  816.13-816.15 
passes  to  the  surface  owner  upon  ap- 
proval of  the  transfer.  Under  Section 
816.53(c)  the  permittee  remains  sec- 
ondarily liable  for  those  obligations 
until  release  of  the  applicable  per- 
formance boiul. 

(3)  The  Office  recognizes  that  stand- 
ards for  the  construction  of  potable 
water  supply  wells  generally  require 
construction  practices  which  assure 
protection  from  surface  pollution. 
Since  wells  Intended  for  potable 
supply  uses  are  usually  subject  to  reg- 
ulation by  local  public  health  agencies. 
It  is  expected  that  the  regulatory  au- 
thority may  require  certification  from 
the  local  government  agency,  before 
the  well  transfer  is  approved  for  pota- 
ble supply  use.  Stock  and  Irrigation 
uses,  however,  when  well  yields  are 
sufficient  for  these  purposes,  usually 
do  not  require  local  agency  inspection 
and  approval. 

(4)  As  proposed.  Sections  816.53  and 
817.53  contain  no  provision  for  cutting 
off  the  transferor/operator's  second- 
ary liability  for  assuring  compliance 
with  the  requirements  of  the  Act.  Sev- 
eral commenters  objected  to  this.  Indi- 
cating that  perpetual  liability  would 
be  so  onerous  as  to  preclude  the  trans- 
fer of  good  wells.  In  response  to  these 
comments,  the  Office  considered  three 
substantial  alternatives. 

First,  It  was  considered  whether  to 
exempt  the  trar^feror/operator  from 
any  secondary  liability.  This  alterna- 
tive was  rejected,  however,  because 
under  Section  515(b)(10XA)(iii)  of  the 
Act,  the  industry  is  charged  with  re- 
sponsibility for  protection  of  the  hy- 
drologic balance,  in  the  first  Instance, 
both  during  and  after  mining  oper- 
ations. Thus,  it  is  believed  that  Con- 
gress Intended  that  the  Industry 
assume  ultimate  responsibility  for  as- 
suring that  wells  used  in  coal  mining 
do  not  result  in  ground  water  pollu- 
Uon.  Moreover,  It  is  the  Industry 
which  will  have  both  the  resources 
and  expertise  to  insure  that  wells  are 
satisfactorily  abandoned,  if  no  longer 
needed,  or  if  their  use  is  leading  to  ad- 
verse effects  on  ground  water. 

On  the  other  hand,  the  Office  recog 
nizes  that  Congress  also  expected  that 
the  operator's  obligation  to  protect 
ground  water  was  not  one  of  absolute 
perpetuity,  inasmuch  as  performance 
bonds  are  releasable  under  Section  519 
of  the  Act  at  %  relatively  finite  point. 
Therefore,  the  Office  also  considered 
and  adopted  an  alternative  whereby 
the  transferor/operator's  secondary  li- 
ability for  the  well  terminates  upon 
approved    release   of   applicable    per- 


formance bond.  As  long  as  the  opera- 
tor is  still  conducting  reclamation  in  a 
permit  area.'  It  will  be  relatively  easy 
for  the  operator  to  conduct  necessary 
repairs  or  closing  operations  to  a  well. 

If  a  transf erpe  does  not  maintain  the 
well,  the  transferor's  cost  should  not 
be  excessive  to  return  to  fulfill  his/her 
obligations  under  Sections  816.53(c) 
and  817.53(c). 

The  Office  also  considered,  but  re- 
jected, an  alternative  limiting  the 
transferor's  secondary  liability  to  12 
months  after  the  transfer,  because 
this  is  a  relatively  short  period  in 
which  to  determine  whether  the  sur- 
face owner  has  satisfactorily  adminis- 
tered a  transferred  well.  Tying  the 
elimination  of  secondary  liability  to 
bond  release  provides  the  regulatory 
authority  with  a  suificient  length  of 
time  in  which  to  determine,  accotmt- 
ing  for  seasonal  variations,  that  the 
surface  owner  can  satisfactorily 
manage  the  well. 

(5)  Several  commenters  questioned 
the  applicability  of  Paragraphs 
816.53(d)  and  817.53(d)  in  the  pro- 
posed rules  and  also  pointed  out  that 
the  paragraph  could  have  been  con- 
strued to  entirely  negate  the  rest  of 
the  Section,  as  Paragraph  (d)  seemed 
to  say  that  816.53  and  817.53  would 
not  support  any  State  law  on  well 
transfers.  Because  Section  515(bX10) 
of  the  Act  requires  that  wells  used  in 
coal  mining  be  used  and  reclaimed  to 
protect  ground  water  resources.  It  is 
necessary  that  State  law.  allowing  for 
a  different  result,  be  pre-empted  by 
Sections  816.53  and  817.53.  According- 
ly, to  eliminate  confusion.  Paragraph 
(d)  has  been  deleted  In  the  final  rules. 
In  summary,  it  is  the  Office's  inten- 
tion that  transfer  of  wells  may  be  per- 
mitted under  certain  circumstances 
and  with  certain  responsibilities  as 
outlined  above.  It  is  not  the  Office's 
intention,  through  this  provision,  to 
supersede  State  or  Federal  law  regu- 
lating only  the  use  or  allocation  of 
water. 

{81634  Hydrogic  balance  Water  righU 
and  replacement 

This  Section  provides  that  surface 
mining  activities  are  to  be  performed 
in  such  a  manner  that  water  is  not 
contaminated,  interrupted,  or  dimin- 
ished by  the  mining  operations,  and 
requires  the  replacement  of  domestic, 
agricultural,  industrial,  or  other  legiti- 
mate water  supply  when  impaired  by 
the  mining  activities.  Authority  for 
this  Section  is  found  in  Sections 
507(bXll),  508(aK13),  510(b), 

515(bKl0).  and  717  of  the  Act. 

(DA  few  commenters  suggested  that 
the  word  "proximately"  should  be 
added  to  the  regulations,  to  conform 
with  the  text  of  Section  717  of  the 
Act.  This  suggestion  was  accepted. 


(2)  A  commenter  questioned  wheth- 
er the  operator,  in  consultation  with 
the  owner  of  interest,  should  be  pro- 
vided with  the  option  of  either  replac- 
ing water  affected  by  contaminatlcMi 
or  compensating  the  owner  of  interest 
for  that  loss.  It  was  asserted  that  this 
would  be  a  less  expensive  method  than 
physically  supplying  replacement 
water.  If  ruined  waters  are  not  re- 
placed, owners  of  interest  may  never 
find  potable  water  sources  for  the  re- 
placement on  their  own.  Moreover. 
Sections  508(a)(13>  and  717  of  the  Act 
require  that  replacement,  not  compen- 
sation, be  provided. 

(3)  Two  commenters  questioned  who 
should  have  the  burden  of  proof  in  ad- 
ministration of  Section  816.54.  Al- 
though the  regulation  does  not  explic- 
itly establish  this,  the  Office  believes 
no  additional  language  needs  to  be 
added  to  this  Section.  Under  the 
normal  rules  of  administrative  law. 
the  initial  burden  of  production  and 
proof  will  rest  with  the  party  asserting 
that  a  water  supply  source  has  been 
affected  by  Interruption,  whether  a 
proceeding  to  enforce  Section  816.54  is 
initiated  by  the  Office  or  a  State  regu- 
latory authority  under  Subchapter  L 
or  by  a  citizen  under  Section  520  of 
the  Act  or  other  relevant  provisions  of 
law. 

(4)  One  commenter  felt  that  the  Sec- 
tion should  be  changed  to  provide  that 
the  operator  would  not  have  to  replace 
the  landowner's  water  supply,  if  the 
landowner  Indicated  replacement  was 
not  wanted.  The  Office  rejected  this 
proposal,  as  Section  717(b)  of  the  Act 
clearly  requires  replacement  in  all  in- 
stances. Moreover,  allowing  present 
owners  to  waive  the  benefits  of  816.54 
would  not  provide  adequate  protection 
for  present  lessees  or  for  future 
earners  of  the  property  involved. 

§  816.S5     Hydrologic  balance:  Diitcharge  of 
water  into  an  underfrouod  mine. 

(1)  Section  816.55  provides  for  pro- 
tection of  the  mining  areas's  hydrolo- 
gic balance  by  restricting  the  diversion 
of  discharge  of  water  from  surface  or 
underground  m^ines  and  the  discharge 
of  waste  water,  tocludlng  coal  process 
ing  waste,  into  other  underground 
mrrtP  voids.  Use  of  underground  mines 
for  wastewater  disposal  has  the  poten- 
tial of  degrading  ground  water 
aquifers  and  stream  flow.  (USEPA, 
1976(a),  pp.  90-93.  Spaulding  and 
Ogden,  1968.  p.  17).  However,  such 
practices  may  be  more  cost  effective 
than  surface  disposal  facilities  for  an 
equivalent  degree  of  enviroimiental 
protection  and.  additionally,  advanta- 
geous in  such  areas  as  fire  protection, 
abatement  of  acid  mine  drainage,  and 
subsidence  control  by  filling  mine 
voids  through  sedimentation  of  sus- 
pended solids.  Consequently,  the  regu- 
lations would  allow  the  practice,  pro- 
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vided  that  all  neceasary  precautions 
are  taken  to  assure  the  protection  of 
the  area's  water  resources  and  meets 
with  the  approval  of  the  Mine  Safety 
and  Health  Administration  (MSHA). 
It  should  be  noted  that  the  regulatory 
authority's  approval  of  such  a  practice 
wtJl  be  based  on  environmental  protec- 
tion and  safety  criteria,  as  required  In 
Sections  102.  201.  515<b)<10). 
515(bH12).  and  702  of  the  Act.  and  not 
economics. 

The  Office  considered  an  outright 
ban  on  all  discharges  into  imder- 
ground  mine  workings.  However,  this 
would  preclude  the  environmentally 
beneficial  measures  authorized  under 
this  Section.  Legal  authority  for  this 
Section  is  Sections  102.  201.  501.  503. 
504.  506.  507.  508.  510.  515.  516.  517. 
and  702  of  the  Act. 

(2)  Two  commenters  pointed  out 
that  a  safety  hazard  might  be  Involved 
In  discharging  water  into  underground 
voids:  accordingly,  Paragraph 
816.55(e>  has  been  added,  requiring 
MSHA  approval  prior  to  allowing  dis- 
charges under  816.55.  Other  editorial 
corrections  were  made  to  816.55.  to  im- 
prove clarity  or  correct  obvious  inaccu- 
racies. The  Section  was  reworded  to 
include  all  dischargee  Into  under- 
ground mines.  Section  816.55(a)  was 
reworded  to  apply  to  surface  mining 
activities,  which  is  the  Part,  of  course, 
to  which  816  applies.  Section 
816.55<bK7),  as  proposed,  was  moved 
to  816.55(c).  Compliance  with  effluent 
limitations  on  the  ultimate  discharge 
from  the  underground  min«  worlLings 
was  specified,  to  Insure  that  these  dis- 
charges do  not  circimivent  the  require- 
ments of  816.42(a)/817.42(a). 

(3)  Several  commenters  objected 
that  proposed  816.55(b)  did  not  allow 
for  the  discharge  from  the  surface 
into  underground  workings  to  be 
exempted  from  the  pH  limitations  of 
816.42(a)  although  an  exemption  was 
allowed  from  the  total  suspended 
solids  limitation. 

The  commenters  pointed  out  that 
this  would  preclude  the  use  of  mine 
workings  for  storage  of  acid  wastes 
auid/or  as  an  intermediate  conveyance 
facility  to  a  mine  drainage  treatment 
plant,  requiring  unnecessary  pre-treat- 
ment  prior  to  the  discharge  intd"  un- 
derground workings.  Accordingly,  the 
final  rule  was  modified  to  allow  for  an 
exemption  as  proposed  by  the  com- 
menters. It  should  be  clearly  under- 
stood, however,  that  any  discharge 
from  the  underground  workings  must 
meet  all  relevant  effluent  limits  of 
816.42(a)  through  816  55(c). 

(4)  Two  commenters  felt  that 
816.55(b)  should  be  deleted  because 
they  doubted  that  the  diverted  waters 
would  ever  meet  the  effluent  limita- 
tions and  thus  there  was  no  reason  for 
not  discharging  it  directly.  The  Office 
rejected     these     comments,     because 
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whether  or  not  such  waters  will  ever 
meet  the  effluent  limitations  is  conjec- 
ture. The  subsection  is  designed  to 
protect  the  hydrologic  balance,  but 
also  to  provide  flexibility  for  the  regu- 
latory authority  to  grant  variances  for 
pH  and  total  suspended  solids. 

S  81C.M  Hydrologic  balance:  PoaUnining 
rehabilitation  of  sedimentation  ponds, 
divrnions.  Impoundmentji.  and  traU- 
mcnt  facilitie*. 

(1)  Authority  for  this  Section  is 
found  in  Sections  102.  201.  502.  504. 
and  515  of  the  Act.  The  requirements 
of  Section  816.56  are  intended  to  con- 
trol the  renovation  of  permanent 
structures  prior  to  abandoning  the 
permit  area.  Renovation  shall  be  re- 
quired to  restore  all  permanent  struc- 
tures to  criteria  specified  in  the  de- 
tailed design  plan  for  each  structure 
approved  by  the  regulatory  authority. 

(2)  Four  conimenters  suggested  that 
this  Section  should  require  renovation 
of  all  permanent  structures  allowed  to 
remain,  to  critera  specified  in  the 
permit,  rather  than  to  require  restora- 
tion to  the  original  design  as  was  pro- 
vided in  the  version  of  this  Section 
proposed  September  18.  1978.  Pour 
other  commenters  suggested  modifica- 
tion of  the  renovation  requirements  to 
requirements  appropriate  for  the  ap- 
proved land  use.  All  suggested  that 
restoration  to  the  original  design 
would  unnecessarily  require  removing 
silt  accumulations  from  all  impound- 
ments regardless  of  the  postmining 
use.  Alternatives  considered  for  devel- 
oping the  final  rules  were  (1)  to  leave 
rules  as  proposed,  which  requires  that 
all  structures  be  restored  to  the  origi- 
nal design.  (2)  change  the  renovation 
requirements  to  those  approved  by  the 
regulatory  authority  in  the  detailed 
design  plan,  and  (3)  change  the  ren- 
ovation requirements  to  criteria  appro- 
priate for  the  postmining  land  use. 

The  final  rules  were  developed  using 
the  second  alternative,  which  requires 
that  permanent  structures  shall  be 
renovated  to  criteria  specified  in  the 
approved  detailed  design  plan  for  the 
structure.  This  will  give  the  flexlbUlty 
needed  to  renovate  the  structure  to 
suit  postmining  land  use  and  will 
assure  that  the  regulatory  authority 
reviews  and  approves  all  renovation 
plans.  The  first  alternative  was  reject- 
ed because  OSM  believes  that  it  is  too 
restrictive  and  that  the  regulatory  au- 
thority should  be  allowed  some  flexi- 
bility in  determining  how  structures 
should  be  renovated  on  a  sit^speciflc 
basis.  The  third  alternative  is  incom- 
plete, and  was  not  accepted  because 
the  Ofice  believes  that,  although  ap- 
propriateness for  post-mining  land  use 
is  one  standEu-d  to  be  met,  other  stand- 
ards also  should  be  brought  into  con- 
sideration, as  appropriate.  In  the  de- 
tailed design  plan. 


9  816.57     Hydroioffic        balance:        Stream 
buffer  sonen. 

( 1 )  Authority  for  this  Section  is  Sec- 
tions 102.  201.  501,  503,  504,  506,  507. 
508,  510.  515,  and  517  of  the  Act.  In 
particular,  this  Section  is  promulgated 
to  implement  Sections  515(bK10)  and 
515(bK24)  of  the  Act.  Buffer  zones  are 
required  to  protect  streams  from  the 
adverse  effects  of  sedimentation  and 
from  gross  disturbance  of  stream 
channels,  as  explained  in  further 
detail  in  the  Pinal  Environmental 
Impact  Statement  (p.  BIII-59). 

(2)  The  general  rule  of  Section 
816.57  recognizes  that  buffer  zones  are 
an  effective  method  to  be  used.  In  con- 
junction with  sedimentation  ponds 
and  other  techniques,  to  prevent  sedi- 
mentation of  streams  by  runoff  from 
disturbed  surface  areas  (Tennessee 
Valley  Authority.  1971.  10  pp.;  Karr 
and  Schlosser,  1978,  pp.  229-234;  Orim 
and  Hill,  1974,  pp.  102  and  Appendix 
D,  pp.  255;  Hardaway  and  Kimball. 
1976.  pp.  27-29;  Weigle.  1965.  p.  314; 
and  D8EPA.  1976b.  Erosion  and  Sedi- 
ment Control,  Vol.  1,  pp.  7,  14,  19,  30. 
32.  61-62).  It  also  recognizes  that  small 
streams  may  have  a  biologic  communi- 
ty of  considerable  complexity  worthy 
of  protection  under  section  515(bK24) 
of  the  Act.  even  if  the  streams  are  not 
perennial  (Hynes.  1970.  pp.  398-408). 

However,  since  even  the  most 
ephemeral  streams  may  have  benthic 
biota,  the  Office  believes  that  some 
reasonable  level  of  biological  commu- 
nity complexity  should  exist  in 
streams  before  they  deserve  direct 
protection.  The  rule  under  Section 
816.57(c)  for  determining  "biological 
community"  seeks  to  do  this  by  elimi- 
nating from  consideration  most  of  the 
very  small  forms  of  stream  biota 
which  have  brief,  ephemeral  lifespans, 
unless  they  are  joined  in  the  biota  by 
longer  lived,  larger,  and  more  complex 
forms  of  life  which  characterize  the 
more  permanent  streams  (Hynes, 
1970). 

(3)  Section  816.57  protects  stream 
channels,  but  contemplates  that  the 
regulatory  authority  may  allow  sur- 
face mining  activities  to  be  conducted 
within  100  feet  of  a  perennial  stream 
or  a  stream  with  a  biological  communi- 
ty adopted  to  flowing  water  for  all  or 
part  of  their  llfecycle.  Thus,  if  oper- 
ations can  be  conducted  within  100 
feet  of  a  stream  in  an  environmentally 
acceptable  manner,  they  may  be  ap- 
proved. This  concept  does  permit  the 
use  of  erosion  and  drainage  control 
measures  near  the  channel.  If  ap- 
proved by  the  regulatory  authority. 

The  loafoot  limit  is  based  on  typical 
distances  that  should  be  maintained  to 
protect  stream  channels  from  sedi- 
mentation. The  100-foot  standard  pro- 
vides a  simple  rule  for  enforcement 
purpoaea,  but  the  Office  recognizes 
that  site-specific  variations  should  be 


made  available  when  the  regulatory 
authority  has  an  objective  basis  for 
either  increasing  or  decreasing  the 
width  of  the  buffer  zone.  Under  Sec- 
tion 816.57.  an  operator  cannot  mine 
through  a  stream  covered  by  Section 
816.44  (intermittent  and  perennial 
streams),  tmless  it  has  been  diverted 
around  the  area  of  disturbance  in  ac- 
cordance with  that  Section. 

(4Ka)  Several  conunenters  ques- 
tioned Sections  816.57(a)  and  817.57(a) 
as  to  which  water  bodies  require 
buffer  zones.  A  commenter  pointed 
out  that  even  ephemeral  streams  and 
dry  washes  are  significant  sources  of 
water  and  sediment  to  larger  streams 
within  the  watershed,  and  thus  are  in 
need  of  protection  by  buffer  zones  to 
preserve  aquatic  habitat  downstream. 
Although  this  is  true,  the  Act  contem- 
plates mining  and  associated  activities 
to  directly  disturb  minor  stream  chan- 
nels, when  it  allows  for  sedimentation 
ponds  (Section  515(bX10XB)  of  the 
Act)  which  have  to  be  built  in  some 
sort  of  water  drainage  channeL  The 
Office  thus  has  to  draw  a  reasonable 
line. 

Surface  notning  is  impossible  without 
destruction  of  a  number  of  minor  nat- 
ural drainages,  including  some  ephem- 
eral streams  as  defmed  in  section 
701.5.  The  Office,  therefore,  believes  it 
is  permissible  to  surface  mine  coal  so 
long  as  a  reasonable  level  of  environ- 
mental protection  is  afforded. 

(b)  Several  other  commenters  felt 
only  perennial  streams  should  require 
buffer  zones.  This  would  reduce  opera- 
tor cost  and  increase  coal  production 
from  deposits  underlying  nonperen- 
nial  streams.  The  Office  believes  that 
this  alternative  is  illegal;  however,  be- 
cause there  are  significant  fish  and 
wildlife  resources  in  streams  other 
than  perennial  streams  that  need  pro- 
tection under  section  515(bK24)  of  the 
Act.  The  Office  rejected  these  alterna- 
tives and  chose  not  to  change  the  sec- 
tion, except  to  delete  the  term  "ma- 
crolnvertebrate  biological  community" 
and  redefine  and  clarify  the  intent  of 
"biological  community."  (See  follow- 
ing discussion.) 

The  regulation  by  use  of  the  term 
"biological  community."  seeks  to  pro- 
tect biologically  significant  streams 
from  direct  disturbance,  except  in  ac- 
cordance with  section  816.44.  The 
more  constant  intermittent  streams 
will  usually  have  a  biological  commu- 
nity, but  as  streams  become  increas- 
ingly intermittent  due  to  their  climat- 
ic, geologic,  and  geographic  location, 
the  less  likely  it  will  be  that  they  have 
a  biotlc  conununity  that  fits  within 
the  definition  of  sections  816.57(c)  and 
817.57(c).  The  regulatory  authority 
and  the  permittee  can  agree  at  the  ap- 
plication stage  where  buffer  zones 
need  to  be  established,  based  on  the 
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fish  and  wildlife  data  required  tmder 
section  779.20. 

Perennial  streams  will  almost  always 
have  a  significant  biota  unless  it  has 
been  eliminated  by  pollution.  Use  of 
this  regulation  will  aid  the  restoration 
of  previously  damaged  streams. 

The  buffer  zone  con<»pt  is  equally 
applicable  to  impoundments  (other 
than  mine-related  sedimentation 
ponds  and  waste  impoundments),  both 
natural  and  man-made.  The  Office  Is 
not  promulgating  a  rule  specifically 
calling  for  buffer  zones  at  impoimd- 
ments  at  this  time,  because  buffer 
zones  may  be  required  by  the  regula- 
tory authority  near  impoundments 
under  the  provisions  of  section 
816.97(d). 

(5)  Several  commenters'' questioned 
the  width  of  the  buffer  zone.  One' re- 
quested restricting  it  to  100  feet  in  all 
cases,  another  to  200  feet.  Two  sug- 
gested allowing  the  distance  to  the  dis- 
cretion of  the  regulatory  authority. 
The  first  two  alternatives  were  reject- 
ed. A  specific  inflexible  width  is  arbi- 
trary, would  not  fit  local  situations, 
and  could  take  significant  coal  re- 
serves out  of  production  without 
adding  any  better  protection  to  the 
stream.  The  Office  chose  to  make  no 
changes  to  the  regulation,  as  the  100- 
foot  zone  is  a  valuable  general  rule, 
but  it  is  the  intent  of  the  Oifice  that 
the  width  of  the  zone  may  be  in- 
creased or  decreased  when  there  is  jus- 
tification for  doing  so,  according  to 
the  findings  of  the  regulatory  authori- 
ty. The  Office  beUeves  that  this  is  in 
accordance  with  the  concerns  in  the 
other  two  comments. 

(6)  A  State  agency  felt  that  State 
mining  agencies  may  not  have  suffi- 
cient expertise  to  evaluate  damage  to 
streams,  if  buffer-zone  exceptions  are 
authorized.  In  particular,  this  com- 
menter felt  tliat  the  regulations 
should  require  those  other  State  agen- 
cies which  already  have  the  necessary 
expertise  to  participate  in  decisions 
such  as  thif .  The  Office  feels  that  this 
can  adequately  t>e  achieved  by«peclfic 
coordination  requirements  in  State 
programs  submitted  for  approval  by 
the  Secretary.  Thus,  for  example,  a 
State  program  could  provide  for  ap- 
proval-by  another  agency  within  the 
State  for  those  portions  of  the  permit 
application  dealing  with  buffer  zones 
and  for  which  the  agency  has  suffi- 
cient expertise. 

(7)  Another  commenter  felt  that 
buffer  zones  should  be  required  only 
for  streams  known  to  have  listed 
"threatened  or  endangered  species" 
within  their  biota.  The  Office  rejected 
this  alternative,  as  section  515(bX24) 
of  the  Act  requires  protection  of  all 
fish,  wildlife,  and  related  environmen- 
tal values,  using  the  best  technology 
currently  available.  It  would  be  illegal 
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to   protect   only   those   streams   with 
threatened  or  endangered  species. 

(8)  Another  commenter  felt  that  sec- 
tion 816.57(aK2)  should  apply  only  to 
water  quality  and  not  quantity.  The 
Office  rejected  this  alternative  be- 
cause it  would  be  fflegal  under  section 
515(bK10)  of  the  Act.  Also,  changes  in 
water  qiiantity  can  have  marked  ef- 
fects on  water  quality  and  availability 
of  aquatic  habitat,  thereby  adversely 
affecting  fish  and  related  environmen- 
tal values  of  aquatic  environments  as 
prohibited  by  section  515(b)(24)  of  the 
Act.  <See  Hynes,  1970,  chapters  3,  11, 
21.) 

(9)  Several  conamenters  asked  that 
the  section  be  deleted  entirely,  as 
being  redimdant  relative  to  various 
other  sections  of  the  regulations. 
These  comments  have  some  merit  and 
changes  have  been  made  in  sections 
816.44  and  816.1>7  to  clarify  the  regula- 
tory scheme. 

However,  the  Office  rejects  the  posi- 
tion that  there  is  no  need  for  a  sepa- 
rate section  dealing  specifically  with 
stream  buffer  zones.  Streams  are  the 
crucial  conduits  of  sediment  pollution 
from  mine  areas,  and  a  given  stream 
section  either  has  a  significant  biota  . 
or  else  eventually  flows  into  a  down- 
stream area  which  has  a  significant 
and  valuable  biological  conununity 
that  Is  significant  for  human  uses.  Be- 
cause of  the  significance  of  streams  as 
features  on  the  mine  landscape,  the 
Office  believes  that  rules  on  how 
streams  are  to  be  treated  and  protect- 
ed should  be  spelled  out.  Section 
816.57  establishes  the  kinds  of  streams 
that  have  the  level  of  biological  sig- 
nificance that  triggers  direct  protec- 
tive measures.  Section  816.44  pre- 
s(7ibes  how  stream  channels  and 
stream  water  must  be  handled  when 
diversions  are  justified.  Other  sections 
of  the  regulations  dealing  with  sedi- 
mentation ponds  (section  816.46),  Im- 
poundments (section  816.49;,  rehabili- 
tation of  ponds  and  treatment  facili- 
ties (section  816.56),  and  revegetation 
(Sections  816.111-114)  are  to  be  read 
In  conjunction  with  the  provisions  of 
this  section.  The  Office  believes  that 
the  conflicts  have  been  resolved. 

(10)  Several  commenters  made  sug- 
gestions on  the  definitions  of  peren- 
nial, intermittent,  and  ephemeral 
streams  which  relate  to  sections  816.57 
and  817.57.  The  reader  Is  directed  to 
section  701.5  and  the  preamble  for  a 
discussion  of  those  definitions  and  a 
resolution  of  the  comments. 

(11)  The  definition  for  "macrolnver- 
tebrate  biological  community"  was  de- 
lete because  several  awldltlonal  com- 
menters were  confused  by,  and  mis- 
construed. Its  concept.  The  Office  re- 
defined the  term  as  "biological  com- 
munity." The  concept  is  still  retained, 
as  discussed  below,  but  is  clarified  by 
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redefining  it  as  a  rule  within  sections 
81d.S7(c)  and  817.57(c). 

The  definition  of  macroinvertebrate 
biological  community  was  proposed  by 
the  Office  in  43  FR  41805-4180«  to  be 
applied  to  buffer  aones  (Sections 
816.57  and  817.57)  and  stream -channel 
diversions  (Sections  818.44  and  817.44). 
Hydrologic  discharge  cliaracteristics 
are  the  main  criteria  on  which  the 
definitions  of  ephemeral,  intermittent, 
or  perennial  streams  are  t>&bed,  but 
these  discharge  criteria  do  not  directly 
relate  to  the  ecological  complexity  of 
stream  conununities.  (Hynes.  1970, 
chapters  3.  11.  and  21;  Gary.  McAfee, 
and  Wolf.  1974.  pp.  233,  366.  and  527.) 
Therefore,  the  buffer  zone  sections  as 
proposed,  used  the  macroinvertebrate 
biological  community  (MBC)  defini- 
tion to  call  for  a  special  performance 
standard  near  streams  that  are  either 
perennial  or  which  have  an  MBC. 

These  biological  significant  streams 
may  be  diverted  only  under  special  cir- 
cumstance's by  cross-reference  to  Sec- 
tion 816.44  in  Section  81857(a).  Sec- 
tion 816.44  applies  certain  engineering 
criteria  to  the  diversion  of  streams 
characterized  as  "intermittent"  using 
hydrological  considerations. 

(12)  Several  commenters  assumed 
that  the  MBC  definition  would  cause 
the  buffer  zone  sections  (Sections 
816.57  and  817.57)  to  apply  to  aU 
ephemeral  streams  or  "pools  of  stag- 
nant water."  These  comments  misun- 
derstood the  definition,  which  was 
specifically  drafted  to  refer  to  true 
stream  community  organisms  that 
need  flowing-water  conditions  to  com- 
plete their  life  cycles.  These  organisms 
are  severely  limiting  in  that  they  must 
be  arthropods  (insects,  crayfish,  and 
their  kin)  or  mollusks  (snails,  clams, 
and  their  kin),  and  that  they  must  be 
larger  than  2  mm  long  while  living  in 
the  stream.  These  criteria  eliminate 
worms  and  hundreds  of  species  of  tiny 
arthropods  and  other  small  fauna 
which  inhabit  all  streambeds,  from 
the  wettest  to  the  dryest.  (See  Hynes, 
1970.  Chapter  21.)  Even  streams  with 
summer  pools  containing  fish  that  mi- 
grate upstream  in  the  spring  would 
not  be  included,  unless  a  MBC  also 
exists.  For  the  more  constant  intermit- 
tent streams  in  wetter  regions,  a  MBC 
will  usually  exist,  but  a  MBC  will  very 
seldom  exist  in  a  truly  ephemeral 
stream  as  defined  in  Section  701.5.  In 
au-id  regions,  many  intermittent 
streams  draining  large  areas  will  have 
no  MBC  (Hynes.  1970)  and  will  thus  be 
exempt  from  the  buffer-zone  regula- 
tions, although  the  stream-channel  di- 
version regulations  will  still  apply. 

It  is  the  intent  of  the  Office  that  the 
use  of  the  MBC  indicator  approach 
will  better  determine  the  streams 
worthy  of  special  protection  under  the 
buffer-zone  concept.  It  will  necessitate 
a  stream-fauna  survey  before  a  permit 
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Is  granted,  in  those  cases  where  it  is 
unclear  to  the  regulatory  authority 
from  ^available  information  on  dis- 
charge ranges,  maps,  and  from  other 
sources,  whether  the  stream  segments 
within  or  bordering  on  the  mine-plan 
area  have  a  MBC.  Such  surveys  are 
very  simple,  and  the  regulatory  au- 
thority should  have  the  expertise  to 
make  a  determination  baaed  on  the 
stream  organisms  found. 

(13)  A  commenter  suggested  that 
some  index  of  species  diversity  be  used 
in  the  definition  of  a  MBC.  The  Office 
believes  that  the  mere  presence  of  re- 
producing species  is  the  most  basic  in- 
dicator of  diversity.  The  definition  has 
been  carefully  tailored  to  include  a 
level  of  complexity  indicative  of  a  true 
stream  ecosystem,  on  the  basis  of  con- 
siderations discussed  by  Hynes  (1970). 

i  8K.59    Coal  recoTcry. 

This  Section  addresses  two  persis- 
tent problems  of  coal  mining:  (1)  The 
loss  of  coal  resources  when  mining 
does  not  recover  all  the  coal  at  a  par- 
ticular mining  site,  and  (2)  recurrent 
environmental  degradation  when  land 
is  reopened  for  mining  to  recover  the 
remaining  coal.  The  regulation  re- 
quires the  operator  to  conduct  mining 
operations  to  maximize  resource  recov- 
ery. This  would  be  accomplished  by 
mining  all  available  coal  at  a  minesite, 
which  it  is  economically  feasible  to  ex- 
tract. It  further  requires  operators  to 
preserve  environmental  quality  and  to 
restore  environmental  balances  after 
mining  ceases.  The  authority  for  this 
Section  Is  Sections  102,  201.  501,  503, 
504.  510,  and  515  of  the  Act. 

(1)  The  Office  considered  but  did 
not  include  specific  language  requiring 
the  recovery  of  all  coal  economically 
feasible  to  be  recovered  from  a  site,  be- 
cause such  a  requirement  would  be  too 
imprecise  to  enforce  effectively  and 
uniformly.  The  regulation  as  promul- 
gated would  be  satisfied,  however,  by  a 
demonstration  by  the  permittee  to  the 
regulatory  authority  that  all  coal 
which  is  economically  feasible  to  re- 
cover will  he  mined. 

(2)  The  Office  also  considered  re- 
quiring fixed  percentages  of  recovery. 
The  most  commonly  considered  fixed 
percentages  were  85.  90,  and  95.  These 
alternatives  were  not  included  for 
three  reasons.  First,  it  is  difficult  to 
define  precisely  the  amount  of  coal  ex- 
isting at  a  site  prior  to  mining,  because 
of  variable  thickness  of  seams  and 
partings,  variable  quality  of  the  coal, 
and  variations  In  depth  of  overburden. 
Second,  health  and  safety  consider- 
ations may  preclude  attalimient  of 
fixed  percentages  of  recovery.  Third, 
constant  variation  In  thickness  of 
seams,  quality  of  coal,  depth  of  over- 
burden, and  mining  conditions  would 
require  a  continuous  monitoring  and 
detailed  ongoing  exploration  program 


which  may  be  beyond  the  capability  of 
the  regulatory  authority  to  undertake 
or  oversee.  All  commenters  on  the 
fixed  percentage  of  the  proposed  regu- 
lations provisions,  and  there  were 
many,  pointed  out  that  the  require- 
ment would  be  inappropriate  because 
the  amount  of  coal  that  can  be  mined 
economically  varies  widely  from  place 
to  place.  The  reader  is  referred  to  the 
Office's  Regulatory  Analysis  for  a  dis- 
cussion of  the  costs  of  these  alterna- 
tives, which  the  Office  considered  in 
reaching  its  decision. 

(3)  A  third  alternative,  requiring  a 
separate  list  of  cost  variables  and  re- 
source figures  from  the  operator  was 
also  considered  but  not  adopted. 
Public  comment  on  the  utility  of  re- 
quiring this  information  in  permit  ap- 
plications, for  use  by  the  regulatory 
authority  according  to  a  fixed  formula 
for  determining  economic  feasibility  of 
recovery,  was  overwhelmingly  against 
such  a  requirement.  The  Office  agrees 
with  the  commenters  that  such  re- 
quirement would  be  impractical  and 
incapable  of  uniform  administration. 

(4)  One  commenter  suggested  that 
recovery  of  small  coal  rider  seams  be 
made  mandatory.  The  Office  feels 
that  coal  recovery  depends  on  the 
quality  and  thickness  of  a  seam  as 
these  characteristics  relate  to  econom- 
ic recovery.  Accordingly,  the  Office 
does  not  prohibit  the  spoiling  of  small 
rider  seams  in  the  course  of  economic 
recovery  of  major  coal  seams,  so  long 
as  the  maximum  recovery  economical- 
ly feasible  is  achieved. 

(5)  A  commenter  suggested  prohibit- 
ing the  redlsturbing  of  previously 
mined  land  for  a  period  of  30  years  as 
a  means  of  insuring  maximum  recov- 
ery. OSM  has  rejected  this  suggestion, 
because  this  concept  would  foreclose, 
for  30  years,  the  introduction  of  new 
mining  technology  which  could  make 
mining  of  the  remaining  coal  econom- 
ic, while  it  might  not  have  been  during 
the  initial  pericxl  of  mining. 

(8)  The  reader's  attention  is  directed 
to  proposed  regulations  for  determin- 
ing recoverable  reserves  under  a  Fed- 
eral lease,  published  by  the  U.S.  Geo- 
logical Survey  July  10.  1978,  (43  FR 
19631).  The  Office  understands  the 
final  version  of  these  rules  Is  soon  to 
be  published. 

(7)  Under  the  regulations  published 
today,  the  regulatory  authority  would 
monitor  the  mining  operations  to 
assure  that  the  operator  is  pr(x:eeding 
in  compliance  with  the  permit  and 
with  the  determination  of  recoverable 
coal.  Variations  in  recoverabllity  may 
be  necessary,  where  dictated  by  qual- 
ity of  coal  resources,  by  health  and 
safety  considerations,  by  the  geometry 
of  the  mine  workings,  and  other  fac- 
tors. 

(8)  The  language  relating  to  envi- 
ronmental quality   was  added  in  re- 


sponse to  (comments,  with  which  the 
Office  agreed,  pointing  out  that  the 
requirement  for  maximization  of  re- 
CQvery  should  not  be  viewed  as  super- 
seding other  performance  standards, 
but  should  be  viewed  as  a  requirement 
of  equal  Importance  to  others  in  Part 
816.  The  additional  language  places 
the  regulation  in  perspective. 

SS  81C.61-816.68     Uac  of  explosives. 
Introdttction 

These  sections  establish  perform- 
ance standards  regulating  the 
amounts,  methods  of  use,  timing,  and 
monitoring  of  blasting  In  the  course  of 
conducting  surface  mining  activities. 
The  statutory  authority  for  and  gener- 
al basis  and  purpose  of  these  sections 
were  explained  In  the  preamble  to  the 
proposed  regulations.  43  FR  41753- 
41758  (Sept.  18,  1978). 

The  fundamental  purpose  for  these 
sections  is  to  establish  regulatory  con- 
trols on  the  use  of  explosives  and 
blasting  agents  used  in  surface  mining 
activities,  because  of  the  great  poten- 
tial for  damage  to  public  health  and 
safety  and  water  resources  that  im- 
proper blasting  can  cause.  Congress 
was  well  aware  of  these  dangers  when 
it  enacted  the  Act.  as  was  explained 
through  a  review  of  relevant  portions 
of  the  legislative  history  in  the  pream- 
ble to  the  proposed  regulations.  To 
protect  against  these  dangers.  Con- 
gress required  the  establishment  of 
rlgoroiis  regulatory  controls,  particu- 
larly under  Section  515(BK15)  of  the 
Act. 

1.  Regarding  Congress"  perception  of 
the  dangers  that  may  occur  from 
blasting  in  siirface  mining  activities, 
some  commenters  criticized  what  they 
felt  to  be  the  Office's  reliance  on  a 
report  presented  In  1977  to  the  House 
Subcommittee  on  Energy  and  the  En- 
vironment by  the  Center  for  Science 
in  the  Public  Interest  (CSPI).  This  re- 
port's conclusions  were  briefly  dis- 
cussed in  the  preamble  to  the  pro- 
posed rules. 

These  commenters  felt  that  the 
Office  should  not  utilize  the  CSPI 
report  because  of  asserted  Inaccurate 
assumptions  about  the  extent  of  blast- 
ing effects  made  by  the  authors  of  the 
report.  The  Office  has  carefully  re- 
viewed these  conunents  ?  id  the  report 
and  has  concluded  that,  while  the  re- 
port's quantitative  estimates  of  annual 
damages  from  surface  mining  blasting 
are  indeed  open  to  debate,  changes  in 
the  regulations  are  not  needed  on  that 
basis.  The  CSPI  report  was  described 
in  the  preamble  to  the  proposed  rules 
as  material  illustrating  the  basis  for 
Congress'  general  concern  with  the  ad- 
verse potential  for  blasting,  because  it 
contained  reports  of  firsthand  obser- 
vations of  the  effects  of  blasting  in 
surface  mining  activities.  Those  obser- 
vations, rather  than  quantitative  pre- 
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dictions  in  the  report,  were  used  by 
the  Office.  Those  observations  were 
not  challenged  by  commenters.  As  a 
result,  the  Office  notes  that  the  CSPI 
study  is  entitled  to  some  weight  to 
generally  Illustrate  that  significant 
problems  can  occur,  if  blasting  is  not 
properly  controlled. 

2.  Materials  considered  by  the  Office 
in  developing  these  regulations  In- 
clude: 

1.  Ash,  R.  L.  1968,  The  Design  of 
Blasting  Rounds,  pp.  373-396,  Chap- 
ter in  Surface  Mining,  American  In- 
stitute of  Mining,  Metallurgical,  and 
Petroleum  Engineers,  Inc.,  New 
York,  1,061  pages. 

2.  Ashley,  C,  and  Parkes,  D.  B.. 

1976,  Blasting  in  Urban  Areas:  Tun- 
nels &  Tunnelling  (British  Tunnel- 
ling Society),  September.  1976,  pp. 
60-67. 

3.  Barnes,  Jack  (John  B.)  1977,  The 
Effects  of  Strip  Mine  Blasting  on 
Residential  Structures— Ayshire 
Mine.  Warrick  and  Vanderburg 
Counties,  Indiana.  Paper  presented 
to  the  Indiana  Academy  of  Science, 
Indianapolis,    Indiana,    October    28, 

1977,  19  pp. 

4.  Coal  Mine  Health  and  Safety 
Act  of  1977  and  71  CFR,  Subpart  D. 

5.  Committee  on  Hearing.  Bioa- 
coustics  and  Biomechanics,  Assem- 
bly of  Behavioral  and  Social  Sci- 
ences, 1977.  Guidelines  for  Preparing 
Environmental  Impact  Statements 
on  Noise,  162  pp. 

6.  Dvorak,  A.  1962,  Seismic  Effects 
of  BlastiTig  in  Brick  Houses.  Geoty- 
slkalnl  Shomlk,  No.  169. 

7.  Grim,  E.  and  Hill,  R.  1974.  Envi- 
ronmental Protection  in  Surface 
Coal  Mining  (UJ3.  Environmental 
Protection  Agency,  No.  1BB040). 

8.  Gustafsson,  Rune  1973,  Swedish 
Blasting  Technique,  SPI,  Gothen- 
burg, Sweden,  323  pp. 

9.  Kentucky  Department  of  Mines 
and  Minerals.  1977  Laws  and  Regu- 
lations Governing  Explosives  and 
Blasting.  Lexington,  Ky..  p.  I. 

10.  Laadegard-Pederson  and  Dally, 
1975,  A  Review  of  Factors  Affording 
Damage  in  Blasting,  National  Sci- 
ence Foundation. 

11.  Maryland  Geological  Survey, 
Bureau  of  Mines,  1973.  Blasting  re- 
strictions (08.06.05.09)  and  Regula- 
tions governing  blasting  (08.06.05), 
in  Bltimilnous  coal  strip  mines  and 
auger  regulations.  Marj'land  Depart- 
ment of  Natural  Resources  Rules 
and  Regulations,  p.  23. 

12.  Medearis,  Kermeth,  1976,  The 
Development  of  Rational  Damage 
Criteria  for  Lowrise  Structures  Sub- 
jected to  Blasting  Vibrations.  A 
Report  of  the  National  Crushed 
Stone  Association,  Kenneth  Me- 
dearis Associates,  Port  Collins,  Colo., 
and  Valley  Forge.  Pa..  94  pp.  (dupli- 
cated report). 
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13.  MiUer,  P.  H.  (no  date).  Blasting 
Vibrations  and  Air  Blast  Park  Cen- 
tral, m..  Atlas  Powder  Co.,  16  pp. 

14.  Nicholls,  H.  R.,  Johnson,  C.  F.. 
and  Duvall,  W.  I.  1971,  Blasting  Vi- 
brations and  Their  Effects  on  Struc- 
tures. D.S.  Bureau  of  Mines  Bulletin 
656.  105  pp. 

15.  Old  Ben  Coal  Company,  Com- 
ments to  Office  of  Surface  Mining 
(1978). 

16.  Pennsylvania  Department  of 
Environmental  Resources,  Rules  and 
Regulations,  Title  XXV,  Pennsylva- 
nia Code,  Ch.  211. 

17.  Research  Energy  of  Ohio,  Inc. 
Comments  to  Office  of  Surface 
Mining,  1978. 

18.  Sisklnd,  D.  E.,  1977,  Structure 
Vibrations  from  Blast  Produx:ed 
Noise,  in  18th  International  Rock 
Mechanics  Symposliui.  June  1977, 
Keystone,  Colo.,  Proceedings,  pp. 
1A3-1— 1A3-5. 

19.  Sisklnd,  D.  E..  Stachura.  V.  J., 
and  Radcliffe,  K.  S.  1976,  Noise  and 
Vibrations  in  Residential  Structures 
from  Quarry  Production  Blasting- 
Measurements  at  Six  Sites  in  Illi- 
nois. UJS.  Bureau  of  Mines  Report  of 
Investigation  RI  8186,  17  pp. 

20.  Sisklnd,  D.  E.,  and  Stachura.  V. 
J.  1977,  Recording  System  for  Blast 
Noise  Measurement  Sound  and  Vi- 
brations Journal,  pp.  20-23. 

21.  Sisklnd.  D.  E.,  and  Summers,  C. 
R.  1974,  Blast  Noise  Standards  and 
Instrumentation.  UJS.  Bureau  of 
Mines,  Environmental  Research  Pro- 
gram, Technical  Progress  Report 
("TPR  78"). 

22.  Sisklnd.  D.  E,  1978,  Bureau  of 
Mines  Special  Study  Submitted  to 
OSM,  5  pp. 

23.  Tynan.  A.  E.  1973,  Ground  Vi- 
brations—Damaging Effects  to 
Buildings,  Special  Report  No.  11, 
Australian  Road  Research  Board.- 

24.  University  of  Maryland,  An  In- 
vestigation Into  Delay  Blasting  1975. 
NSF  Contract  APR  75-05171  to  the 
University  of  Maryland  and  Subcon- 
tract No.  M-218907  to  Martin  Mar- 
ietta Lalwratories. 

25.  Duvall,  W.  J.  Devine  1968,  Air 
Blast  and  Ground  Vibration  from 
Blasting,  pp.  398-411.  Chapter  in 
Surface  Mining.  American  Institute 
of  Mining,  Metallurgical,  and  Petro- 
leum Engineers,  Inc.,  New  York, 
1,061  pages. 

26.  Grubb  and  Ryder,  1972,  and 

27.  USOS,  1974  (a),  vol.  1. 

3.  Several  of  the  materials  were  (ritl- 
clzed  by  one  commenter  as  being  Inap- 
propriate for  use  by  the  Office  as  the 
basis  for  some  or  all  of  Sections 
816.61-616.68.  In  part,  this  comment 
was  based  on  the  presentation  in  the 
preamble  to  the  proposed  rules  (43  FR 
41753).  that  the  Office  "used"  the 
cited  materials  to  "develop"  Sections 
816.61-616.68,  thereby  Indicating  that 
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the  Office  waa  relying  upon  each 
source  listed  In  the  Preamble  as  Justi- 
fication for  the  proposed  rules.  In  fact, 
the  Office  considered  all  of  these 
sources,  but  found  justification  for  the 
proposed  rules  In  only  some  of  them. 
Those  that  were  believed  to  Justify  the 
regulations  were  discussed  In  portions 
of  the  preamble  to  the  proposed  rules 
related  to  particular  sections  of  the 
regulation. 

For  the  final  niles,  the  Office  has 
listed  above  all  materials  considered. 
That  literature  which  provides  the 
actual  basis  for  particular  sections  of 
the  regulations  questioned  by  com- 
menters  is  cited  in  succeeding  portions 
of  this  preamble.  The  Office  has  also 
specifically  considered  the  criticisms 
of  the  commenter  who  questioned  the 
applicability  of  several  articles  listed 
In  the  preamble  to  the  proposed 
rules— 

(a)  The  Medearis  study  was  consult- 
ed frequently  by  the  Office  in  the 
preparation  process,  as  is  indicated  by 
frequent  citations  In  the  final  pream- 
ble. WhUe  the  Office  did  not.  as  ex- 
plained below,  feel  that  the  structural 
response  technique  proposed  by  Me- 
dearis is  adequately  developed  for  the 
purpose  of  adoption  In  these  regula- 
tions (as  an  alternative  to  the  peak 
particle  velocity  grround  vibration  limi- 
tation) the  report  does  contain  a  con- 
siderable amount  of  useful  Informa- 
tion in  other  areas. 

(b)  The  Sisklnd  paper.  "•Structure 
Vibrations  from  Blast  Produced 
Noise,"  points  out  that  significant 
structure  vibrations  can  be  produced 
by  alrblast  alone  and  that  an  airblast 
criteria  based  on  damage  should  be 
considered.  The  specific  data  in  the 
paper  were  not  used  as  a  basis  for  the 
final  regulations.  The  noise  decibel 
limits  of  Section  816.65  were  derived. 
Instead,  from  a  special  study  done  for 
the  Office  by  the  U.S.  Bureau  of 
Mines  and  from  comments  of  a  State 
agency. 

(c)  The  Siskind  and  Stachura  paper. 
"Recording  System  for  Blast  Noise 
Measurement."  provided  background 
Information  essential  to  the  under- 
standing of  airblast  recording  systems. 
It  contained  no  data  which  were  di- 
rectly used  in  support  of  a  quantita- 
tive limit  in  the  final  regulations. 

(d)  The  Atlas  Powder  Company  bro- 
chure. "Blasting  Vibration  and  Airb- 
last." contained  no  data  other  than 
that  contained  in  Bureau  of  Mines 
Bulletin  656  and  TPR  78.  It  did.  how- 
ever, show  that  a  major  powder  com- 
pany considers  Bureau  of  Mines  publi- 
cations as  authoritative  sources.  Since 
the  Bureau  work  contributed  heavily 
to  the  regulations,  it  was  Important  to 
know  that  Industry  has  confidence  in 
Bureau  work.  This  Is  clearly  shown  by 
Atlas'  preparation  of  a  users'  pam- 
phlet based  primarily  on  Bureau  work. 
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(e)  Bureau  of  Mines  TPR  78.  "Blast 
Noise  Standards  and  Instrumenta- 
tion." contained  a  good  deal  of  back- 
ground on  airblast  reduction  tech- 
niques, some  typical  alrblast  levels 
measured  on  various  Instnmients,  and 
general  recommendations.  Although 
TPR  78  was  used  as  a  basis  for  the  128 
dB  standard  in  the  interim  regulations 
(see  30  CFR  715.19),  the  final  standard 
was  based  on  the  special  Bureau  of 
Mines  study.  TPR  78  did,  however, 
provide  much  of  the  rationale  for 
parts  of  the  airblast  regulation,  as  In- 
dicated by  frequent  citations  In  the 
fln&l  preamble. 

(f )  The  Ashley  and  Parkes  reference 
was  not  relied  upon  in  developing  the 
vibration  standard.  Although  not  a 
study  involving  original  research,  it 
does  present  reasoned  opinion,  based 
on  experience  of  the  authors,  that  the 
one-lnch-per-second  peak-particle  ve- 
locity standard  is  reasonable.  This 
paper  Is  an  example  of  one  which  was 
considered,  but  which  did  not  weigh 
heavily  on  the  writing  of  any  particu- 
lar section  of  the  regulations. 

(g)  Bulletin  656.  "Blasting  Vibra- 
tions and  their  Effects  on  Structures." 
was  frequently  used  in  the  writing  of 
the  regulations.  The  data  on  propaga- 
tion of  blast  vibrations  was  especially 
useful.  The  scaled  distance  formula  re- 
quirement of  Section  816.65  was  also 
developed  from  that  publication.  Bul- 
letin 656  stated  that  the  two-Inch-per- 
second  criterion  will  keep  the  prol>- 
abUity  of  damage  below  ftve  percent. 
However,  as  explained  further  t>elow, 
because  of  the  Inadequacy  of  a  two- 
inch  standard  and  information  In  sev- 
eral other  technical  reports  (refer- 
ences 5.  6.  8.  12.  and  13)  the  one-lnch- 
per-second  criterion  was  adopted  In 
the  final  rules.  The  Office  agrees  with 
the  statement  that  a  scaled  distance  of 
50  will  protect  against  vibration  of 
two-lnches-per-second.  The  same 
graphs  used  for  that  conclusion  sup- 
port the  use  of  a  scaled  distance  of  60 
to  protect  against  vibrations  of  one- 
lnch-per-second. 

(h)  RI  8168.  by  Siskind,  Stachura. 
and  Radcliffe,  gave  an  insight  on  the 
correlation  t)etween  structure  vibra- 
tions induced  by  ground  vibrations 
and  airblast.  No  recommendation  as  to 
damaging  levels  from  blasting  was 
made.  This  publication  merely  gives 
background  Information  on  the  tech- 
nology and  was  not  specifically  used  in 
writing  the  regulations. 

(1)  The  preamble  to  the  interim  reg- 
ulations referred  to  studies  by  the  Na- 
tional Coal  Board  as  part  of  the  ra- 
tionale for  a  one-inch-per -second  limi- 
tation. This  information  was  not  used 
as  a  basis  for  the  one-lnch-per-second 
limitation  In  the  final  regulations  and 
has  not  been  Incorporated  In  the  list 
of  references. 


(J)  The  Barnes  study.  "The  Effects 
of  Strip  Mine  Blasting  on  Residential 
Structures  .  .  ."  has  been  criticized  by 
many  commenters.  It  was  considered 
In  the  writing  of  the  regulations,  be- 
cause it  demonstrates  the  annoyance 
of  the  public  that  can  result  from 
blasting  conducted  at  a  large  surface 
coal  mine.  Because  the  explanation  in 
the  Barnes  study  of  causes  of  much  of 
the  damage  observed  was  subject  to 
qualification  because  of  the  lack  of 
pre-blastlng  data,  the  study  points  out 
the  desirability  of  preblast  surveys. 
This  report  was  not,  however,  directly 
used  In  the  writing  of  the  final  regula- 
tions. 

(k)  The  Research  Energy  of  Ohio 
comments  to  the  Office  were  used  to 
show  that  an  alternative  to  traditional 
delay  detonators  exist  for  reducing 
peak  particle  velocities  and  to  Indicate 
that  the  Industry  can  meet  the  one- 
lnch-per-second  standard.  The  use  of 
these  materials  with  respect  to  delay 
detonation  is  to  allow  for  the  only  al- 
ternative that  may  be  available  for 
some  operators  who  want  to  blast  at 
very  close  distances  to  structures,  l.e., 
within  300  to  1.000  feet. 

(1)  The  University  of  Maryland.  "An 
Investigation  Into  Delay  Blasting."  de- 
scribee inaccuracies  in  firing  times  of 
commercial  electric  blasting  caps 
which  have  been  known  for  a  long 
time.  The  oommenter  stated  that 
these  Inaccuracies  cast  doubt  as  to  the 
ability  of  operators  to  meet  the  one- 
Inch-peak-particle-velocity  limitation, 
by  using  a  scaled  distance  equation 
based  on  eight-millisecond  delay  inter- 
vaJs.  However,  the  scaled  distance 
studies  described  in  Bulletin  656,  upon 
which  the  Office's  scaled  distance  for- 
mula in  the  final  rules  is  based,  were 
empirical  studies  employing  standard 
commercial  detonators  which  would 
have  the  inaccurate  firing  times  de- 
scribed by  the  commenter.  Thus,  those 
empirical  studies  accommodate  and  ac- 
count for  the  Inaccuracies  described 
by  the  comments. 

The  University  of  Maryland  publica- 
tion itself  was  used  only  to  justify  Sec- 
tions 816.65(0)  and  817.65(p)  In  the 
proposed  regulations,  which  required 
regulatory  authority  permission  to  use 
combination  surface-in-hole  delay  sjrs- 
tems.  In  response  to  heavy  comment 
objecting  to  this  requirement,  with 
which  the  Office  concurs,  it  has  been 
deleted.  Tlius,  the  University  of  Mary- 
land study  was  not  used  to  directly 
support  an>  of  the  final  rules. 

S  816.61     Vte    of    exploaiTcs:    General    re- 
quirciiwntA. 

I.  A  few  commenters  proposed  that 
over  50  safety-related  items  be  includ- 
ed in  Sections  816.61  and  816.65  as  op- 
erating standards.  These  suggested  ad- 
ditions would  cover  the  transporta- 
tion, storage,  and  use  of  explosives.  A 


study  of  these  comments  Indicated 
that  these  items  should  not  be  Includ- 
ed in  the  final  rules. 

Examination  of  the  suggestions 
showed  that  they  apply  mostly  to  the 
safety  of  workers;  commenters  did  not 
Indicate  how  the  inclusion  of  these 
provisions  would  Increase  the  safety  of 
the  public.  All  but  one  of  the  proposed 
additions  to  the  rules  were  either  al- 
ready adequately  covered  by  the  Of- 
fice's rules  or  were  covered  by  regula- 
tions of  the  U.S.  Mine  Safety  and 
Health  Administration  (MSHA)  or  the 
Federal  Bureau  of  Alcohol.  Tol)acco, 
&  Firearms  (ATP). 

Because  MSHA  has  primary  respon- 
sibUity  for  the  safety  of  workers  and 
ATF  has  primary  responsibility  for 
the  storage  of  explosives  to  protect 
the  public,  inclusion  of  these  provi- 
sions In  the  regulations  would  be  an 
unnecessary  duplication.  The  excep- 
tion is  the  lack  of  a  provision  to  regu- 
late the  use  of  two-way  radios  In  the 
vicinity  of  explosives.  MSHA  has  ad- 
vised the  Office  that  the  use  of  two- 
way  radios  has  never  t>een  known  to 
cause  an  accident  and  that  estimated 
costs  of  requiring  those  throughout 
the  Industry  would  be  $4,000,000.  a 
cost  that  would  appear  not  to  be  justi- 
fied. 

II.  To  avoid  redundancy  by  Federal 
agencies  in  inspection  and  enforce- 
ment, and  to  stay  within  the  authority 
of  the  Act.  deletions  were  made  from 
proposed  Section  816.61(a).  The  pro- 
posed regulation  required  compliance 
with  all  applicable  local.  State  and 
Federal  laws  and  regiilations  and  the 
requirements  of  Sections  816.61-816.68 
in  the  storage,  handling,  preparation, 
and  use  of  explosives.  The  section  was 
changed  to  require  compliance  with  all 
applicable  State  and  Federal  laws  In 
the  use  of  explosives.  As  compliance 
with  all  sections  of  the  regulations  is 
independently  required,  the  reference 
to  Sections  816.61-816.68  was  deleted. 

The  Act  In  section  515(b)(15)  re- 
quires the  Office  to  "ensure  that  ex- 
plosives are  used  only  in  accordance 
with  existing  State  and  Federal  law 
and  the  regulations  promulgated  by 
the  regulatory  authority  .  .  ."  The  Act 
does  not  mention  local  law.  In  many 
cases  it  will  not  be  necessary  for  in- 
spection personnel  of  the  Office  to  de- 
termine all  the  laws  which  may  be  ap- 
plicable in  the  numerous  municipal- 
ities and  counties  within  their  as- 
signed geographical  areas,  because 
those  governmental  bodies  will  enforce 
those  provisions  directly.  Therefore, 
reference  to  local  laws  and  regulations 
has  been  deleted. 

F\irther,  the  Act  mandates  that  the 
Office  "ensure  that  explosives  are 
used  only  In  accordance  with  State 
and  Federal  law  ..."  (emphasis  sup- 
plied). Traditionally,  the  "use"  of  ex- 
plosives   has    been    differentiated    in 
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State  and  Federal  regulations  from 
the  processes  of  manufacture,  trans- 
portation, and  storage,  such  as  is  done 
in  MSHA  regulations.  See  30  CFR 
55.6-1,  65.6-40.  55.6-90,  77.1300. 
77.1301,  77.1302,  77.1303.  Inspection  by 
personnel  of  the  Office  to  ensure  com- 
pliance with  all  Federal  and  State  laws 
pertaining  to  storage,  preparation,  and 
handling  of  explosives  is  not  required 
of  the  Office  by  the  Act  under  Section 
515(b)(15).  These  aspects  are  presently 
sufficiently  regulated  by  other  Federal 
and  State  agencies,  such  as  ATF, 
MSHA..  and  the  U.S.  Department  of 
Transportation.  Therefore,  the  refer- 
ence that  appeared  In  the  proposed 
regulations  pertaining  to  the  storage, 
handling,  and  preparation  of  explo- 
sives has  been  deleted. 
III.  Section  «/6.6i(6). 

A.  Several  Individuals  and  groups  ob- 
jected to  the  use  of  "the  equivalent  of 
five  pounds  of  TNT"  In  the  prop>osed 
rules  as  being  confusing,  since  no 
mining  operation  uses  TNT,  the  limit 
was  too  low.  or  the  regulation  was  am- 
biguous. Based  on  the  comments  re- 
ceived, the  following  alternatives  were 
considered  and  alternatives  (2)  and  (5) 
were  adopted. 

(1)  Retain  the  specification  "the 
equivalent  of  five  pounds  of  TNT"  as 
written  in  the  proposed  permanent 
rules. 

(2)  Substitute  in  Section  816.61(b) 
the  phrase  "five  pounds  of  explosive 
or  blasting  agent." 

(3)  Increase  the  weight  to  "26<^ 
pounds  of  explosive  or  blasting  agent." 

(4)  Define  the  term  "explosives"  In 
the  regulations. 

(5)  E>o  not  further  define  the  term 
"explosives." 

B.  A  few  commenters  felt  that  the 
specification  in  the  proposed  rule  of 
"the  equivalent  of  five  pounds  of 
TNT"  was  ambiguous  and  confusing. 
"TNT"  is  used  for  military  operations, 
not  Industrial  blasting.  One  of  these 
commenters  recommended  that  the 
Office  define  explosives.  Another  com- 
menter asked  for  clarification  at  to 
whether  OSM  means  flve-pounds-per- 
blast  or  flve-pounds-per-delay,  and  rec- 
ommended specification  of  flve- 
pounds-per-delay.  Another  commenter 
suggested  that  the  minimum  weight 
be  Increased  to  250  pounds,  and  that  a 
provision  be  made  for  exempting  im- 
scheduled  detonations  in  case  of  mis- 
fire, wet  holes,  or  other  Instances. 

The  comments  on  the  ambiguity  of 
the  "TNT"  specification  are  correct,  so 
the  Office  has  replaced  the  phrase 
"the  equivalent  of  five  pounds  of 
TNT"  by  "five  pounds  of  explosives  or 
blasting  agents."  A  similar  change  was 
also  made  in  Section  816.64(a)  of  the 
final  regiilatlons.  "Explosives  or  blast- 
ing agents"  covers  the  range  of  prod- 
ucts used  for  Industrial  blasting.  Since 
both      "explosives"      and      "blasting 
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agents"  are  widely  accepted  terms  for 
many  specific  types  of  detonable  mate- 
rials, and  the  definitions  are  common 
knowledge  to  those  engaged  In  surface 
mining  activities,  no  specific  definition 
in  the  regulations  is  necessary.  Of 
course.  State  regulatory  authorities 
may  adopt  specific  definitions,  if  those 
definitions  cover  all  types  of  detonable 
materials  used  for  blasting  In  surface 
mining  activities  in  the  particular 
SUte. 

C.  As  proposed.  Section  816.61(b) 
clearly  stated  that  the  rules  apply  to 
"blasting  operations  that  use  more 
than  five  pounds.  .  .  ."  However,  to 
eliminate  any  possible  confusion,  the 
term  "blasting  operations"  has  been 
changed  to  "blasts."  Therefore,  all 
"explosives  and  blasting  agents"  used 
in  a  particular  blast  will  be  aggregated 
to  determine  If  these  regulations 
apply.  The  Office  clearly  does  not 
mean  that  the  regiilations  should  be 
applicable  on  the  basis  of  five  pounds 
"per  delay." 

The  recommendation  to  Increase  the 
mlnlmimi  charge  specifications  to  250 
pounds  was  not  accepted.  First,  this 
comment  merely  asserts,  without  pro- 
viding supporting  data,  that  blasts 
containing  up  to  250  pounds  of  explo- 
sive can  be  conducted  safely.  Second, 
(Ref.  14)  Bureau  of  Mines  Bulletin 
656,  p.  66.  Figure  5.1,  shows  that  even 
27  pounds  of  explosive  fired  uncon- 
flned  at  a  distance  of  900  ft.  will  yield 
an  airblast  with  overpressure  of  ap- 
proximately .08  pounds  per  square 
inch,  or  150  decibels,  an  unacceptably 
high  level  far  in  excess  of  the  maxi- 
mum allowable  levels  for  blasting 
needed  to  protect  the  public.  (See  Sec- 
tion 816.65(e)  and  the  literature  cited 
in  this  preamble  to  support  the  maxi- 
mum decibel  levels.)  Thus,  if  blasts  at 
27  pounds  can  produce  overpressure 
far  in  excess  of  allowable  limits,  the 
Office  believes  that  establishing  the 
minimum  level  for  application  of  these 
regulations  at  five  pounds  is  desirable 
to  ensure  that  blasting  is  conducted, 
as  required  by  the  Act.  to  adequately 
protect  the  public.  See  Section 
515(bX15)of  the  Act. 

D.  Finally,  the  Office  has  also  decid- 
ed not  to  adopt  a  special  exception 
from  the  blasting  schedule  warning  re- 
quirements for  misfires  and  for  other 
reasons  that  lead  to  explosives  falling 
to  fully  detonate.  Such  an  exception  is 
unnecessary,  if  the  need  for  additional 
blasting  to  replace  misfires  and  wet 
holes  is  accounted  for  and  described 
with  particiilarity  In  the  original  blast- 
ing schedule.  For  example.  If  the 
schedule  describes  that  blasting  will 
occur  at  2-3  p.m.  on  X  date,  then  re- 
blastlng  at  3  p.m.  for  misfires  occur- 
ring at  2  pjn.  will  have  been  properly 
described  in  the  schedule.  It  Is  noted, 
however,  that  re-blastlng  occurring  at 
times  or  under  conditions  not  specified 
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In  the  blasting  schedule  would  not  be 
allowed,  because  then  the  public  will 
not  have  received  the  adequate  warn- 
ing required  by  Section  515(bKlS)  of 
the  Act. 

rv.  Section  818.6Uc).  Several  com- 
menters  questioned  the  specification 
in  the  proposed  rules  of  persons  re- 
quiring blaster  certification  and  per- 
sonal characteristics  of  persons  han- 
dling explosives.  As  a  result,  the  Office 
revised  Section  816.61(c)  to  eliminate 
reference  to  personnel  characteristics 
of  ijersons  handling  explosives  and  to 
retain  only  the  requirements  that 
blasting  operations  t>e  conducted  by 
certified  blasters. 

Adequate  requirements  for  certifica- 
tion of  blasters  will  be  provided  in 
detail  in  30  CFR  Part  850.  Therefore, 
it  Is  redundant  to  specify  other  re- 
quirements for  certification  of  blasters 
in  Section  816.61(c).  It  is  sufficient  In 
this  section  to  provide  that  all  blasting 
operations  be  conducted  by  certified 
blasters.  Several  commenters  stated 
that  is  is  unreasonable  to  certify  all 
persons  using  explosives.  These  com- 
ments will  be  considered  In  the  revi- 
sion of  proposed  30  CFR  850. 

Section    816.62    Use    of    ExplosiTes:    Pre- 
blasting  survey. 

Section  816.621a).  (A)  Numerous 
comments  were  received  relative  to 
when,  where,  how,  and  by  whom  the 
preblasting  survey  should  be  conduct- 
ed. A  review  of  the  comments  resulted 
in  consideration  of  the  alternatives 
listed  below.  Alternatives  three  and 
four  were  adopted  by  the  Office. 

1.  Retain  the  section  as  it  appeared 
in  the  proposed  regulations. 

2.  Set  a  definite  time  limit  for  sub- 
mission to  the  regulatory  authority  of 
the  preblast  survey  report,  when  com- 
pleted. 

3.  Amend  the  proposed  regulation  to 
require  "prompt"  responses  to  the  re- 
quest for  the  survey  and  submissions 
of  the  report  to  the  requestor  and  the 
regulatory  authority. 

4.  Amend  the  proposed  regulation  to 
add  provision  for  a  supplemental  pre- 
blast survey,  if  there  have  been  ren- 
ovations or  additions  to  a  surveyed 
structure  after  the  origlrml  preblast 
survey. 

5.  Amend  the  section  to  extend  the 
area  of  preblast  survey  beyond  one- 
half  mile  of  the  permit  area. 

8.  Amend  the  section  to  require  that 
the  preblast  survey  state  the  causes  of 
existing,  preblasting  structural 
damage. 

7.  Amend  the  section  to  require  that 
requests  for  preblast  surveys  be  made 
in  writing. 

8.  Amend  the  section  to  require  that 
the  blast  schedule  providing  notice  of 
the  right  to  a  survey  be  mailed  to  aU 
residents    within    one    mile    of    the 
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permit  area  and  Include  a  map  show- 
ing the  permit  area. 

B.  Analysis  of  Comments  and  Alter- 
natives 

Alternatives  2  and  3.  Numerous  com- 
ments were  received  relative  to  setting 
a  time  limit  on  completion  of  the  pre- 
blast survey  and  submission  of  the 
report.  The  Office  rejected  the  alter- 
native of  setting  a  specific  time  limit, 
in  days,  for  the  initiation  of  a  preblast 
survey  report  and.  Instead,  adopted 
the  alternative  of  requiring  both 
"prompt"  responses  to  the  request  for 
surveys  and  "prompt"  submission  of 
survey  reports  to  the  regulatory  au- 
thority. This  alternative  will  further 
the  purposes  and  requirements  of  the 
Act  to  ensure  that  preblast  surveys  be 
completed  in  a  reasonable  time  prior 
to  blasting,  at  the  same  time  leaving 
flexibility  to  the  regulatory  authority 
to  administer  preblast  survey  require- 
ments to  fit  local  needs  and  workloads. 

Alternative  4.  A  few  commenters  rec- 
ommended that  provisions  should  t>e 
made  for  a  supplementary  preblast 
survey,  where  renovations  or  additions 
have  been  made  to  a  structure  after  an 
initial  preblast  survey  has  t>een  made. 
The  Office  accepted  this  recommenda- 
tion. The  Act.  Section  515(bK15)(E). 
mandates  that,  if  requested,  a  preblast 
survey  be  conducted  of  any  structures 
within  one-half  mile  of  the  permit 
area.  Additions  to  a  structure  after  the 
survey  t)ecome  portions  of  the  "struc- 
ture" that  have  not  been  surveyed 
and,  therefore,  should  be  covered  In  a 
supplementary  survey.  Renovations  of 
a  structure  can  substantially  change 
its  features,  so  that  a  preblast  survey 
conducted  prior  to  the  renovation  wlU 
no  longer  be  representative  of  the 
structure  for  the  purposes  of  analyz- 
ing the  effects  of  blasting  on  the  struc- 
ture. 

Alternative  S.  Several  comments 
were  received  relative  to  extending  the 
area  for  preblast  surveys  beyond  one- 
half  mile  of  the  permit  area.  The 
Office  considers  the  one-half  mile 
zone  required  by  the  Act  as  adequate 
for  most  circumstances.  At  a  0.5  mile 
(2,640  feet)  distance,  based  on  the 
scaled  distance  formula  presented  In 
30  CFR  816.65(m)-^l),  more  than  1,900 
pounds  of  explosives  can  be  detonated 
within  any  elght-mlllisecond  time 
period,  without  the  maximum  peak- 
particle  velocity  of  the  ground  vibra- 
tion exceeding  one  Inch  per  second. 
Similarly,  at  a  distance  of  0.6  mile 
(3.168  feet),  over  2.700  pounds  of  ex- 
plosives can  be  detonated  without  the 
peak-particle  velocity  exceeding  one 
inch  per  second. 

Therefore,  at  distances  greater  than 
one-half  mile,  a  mining  operator 
should  not  experience  difficulty  in  de- 
signing bl£ists  that  wUl  not  exceed  the 
quantities  as  allowed  by  the  scaled  dis- 
tance formula.  Furthermore,  Gustafs- 


son.  p.  221  (Ref.  8),  states  that  when 
-ground  vibration  control  is  to  t>e  sup- 
plemented with  preblast  surveys,  the 
extent  of  the  area  subjected  to  pre- 
blast inspection  Is  usually  within  one- 
half  mile  of  a  blast  site.  The  Office  did 
not.  therefore,  extend  the  area  of 
preblast  surveys.  However,  under  Sec- 
tions 503.  504,  and  505  of  the  Act  and 
30  CFR  700.3(c).  730  and  736,  the  regu- 
latory authority  may  extend  the  area 
beyond  one-half  mile  from  the  permit 
area,  if  local  situations  require. 

Alternative  6.  Several  commenters 
recommended  specifying  that  the 
preblast  survey  include  analyses  of  the 
causes  of  existing  preblast  structural 
damage,  while  another  commenter  rec- 
ommended that  persons  who  conduct 
surveys  make  no  comments  either 
during  the  survey  or  within  the  survey 
report,  concerning  possible  causes  of 
any  damage  noted  during  the  survey. 
The  Office  did  not  adopt  either  of 
these  recommendations.  The  final  reg- 
ulations neither  absolutely  preclude 
nor  require  such  Information  In  the 
survey  report. 

In  some  cases  the  permittee  may 
choose  to  have  the  causes  of  existing 
structural  damage  determined  In  a 
preblast  survey.  However,  such  deter- 
minations need  not  be  made  In  all 
cases,  because  it  would  require  de- 
tailed engineering  analyses  Incompati- 
ble with  the  general  purpose  of  the 
survey,  which  is  to  quickly  document 
that  damage  exists  and  to  compare 
that  record  as  blasting  proceeds. 

The  Office  did  not  adopt  the  recom- 
mendation to  prohibit  the  surveyor 
from  making  comments  during  the 
survey.  This  would  be  contrary  to  an 
objective  of  the  preblast  survey  as 
stated  In  the  preamble  to  the  proposed 
regulations,  to  Increase  communica- 
tion t>etween  the  mining  entity  and 
the  public  about  blasting  operations. 
Further,  the  sunreyor  may  in  some 
cases  be  able  to  provide  opinions  or  in- 
formation which  could  be  of  value  to 
the  requestor,  by  explaining  the  cause 
of  existing  damage  present  at  the  time 
of  the  survey. 

Alternative  7.  A  commenter  recom- 
mended that  requests  for  a  preblast 
survey  be  made  in  writing  and  that 
the  person  making  the  request  state 
the  specific  conditions  of  the  structure 
to  be  surveyed.  The  Office  did  not 
adopt  this  recommendation,  because 
the  stated  purpose  of  the  recommen- 
dation, which  was  to  limit  the  number 
of  requests  for  the  preblast  survey, 
was  contrary  to  the  purposes  of  Sec- 
tion 615(bK15KE)  of  the  Act.  That 
provision  broadly  provides  for  surveys 
and  for  the  surveyor,  rather  than  the 
requestor,  to  evaluate  existing  condi- 
tions of  structures.  Moreover,  requir- 
ing written  requests  would  prejudice 
persons  with  limited  writing  abilities 
In  Invoking  the  protection  of  the  Act. 


Finally,  a  preblast  survey  Is  not  an  In- 
vestigative or  adjudicatory  proceeding, 
requiring  that  written  allegations  be 
made  to  trigger  the  initiation  of  regu- 
latory procedures. 

Alternative  8.  A  commenter  recom- 
mended that  the  blast  schedule  be 
mailed  to  all  residents  within  one  mile 
and  that  a  map  showing  the  permit 
area  be  Included  with  the  schedule. 
The  Office  did  not  adopt  these  recom- 
mendations, because  a  precise  descrip- 
tion of  the  permit  area  is  already  re- 
quired to  be  published  In  local  newspa- 
pers under  30  CFR  786.11.  and  resi- 
dents beyond  a  distance  of  one-half 
mile  from  the  permit  area  can  reason- 
ably be  expected  to  have  adequate 
notice  of  the  blasting  schedule  by  its 
publication  In  the  local  newspaper. 

II.  Section  816.62(b)  Survey  Person- 
nel A.  Numerous  comments  were  re- 
ceived relative  to  the  persoimel  speci- 
fications in  the  proposed  rules  for  con- 
ducting preblast  surveys.  A  review  of 
the  comments  resulted  In  considera- 
tion of  the  alternatives  listed  below. 
The  Office  adopted  alternative  5. 

1.  Retain  the  section  as  it  appeared 
in  the  proposed  regulations. 

2.  Amend  the  regulation  to  give 
property  owners  and  residents  within 
one-half  mile  of  the  permit  area  the 
right  to  agree  to  the  persons  conduct- 
ing the  preblast  surveys  and/or  the 
right  to  have  their  own  candidates 
perform  surveys. 

3.  E^stablish  specific  approval  criteria 
for  preblast  surveyors  and  have  the 
regulatory  authority  approve  all  those 
permitted  to  perform  such  siu-veys. 

4.  Establish  only  one  criterion:  pre- 
blast surveyors  must  not  be  employed 
by  operator. 

5.  Delete  requirement  for  regulatory 
authority's  approval  of  persons  con- 
ducting preblast  surveys. 

B.  Analyses  of  Comments  and  Alter- 
natives 

Alternative  2.  The  Office  did  not 
adopt  this  recommendation  as  It  would 
make  it  too  difficult  to  conduct 
prompt  surveys,  contrary  to  the  pur- 
poses of  the  Act.  Also,  it  is  In  the  per- 
mittee's Interest  to  have  a  thorough 
survey  performed  when  requested,  as 
it  will  serve  as  a  baseline  of  damage 
existing  at  the  time  of  the  survey.  Fur- 
thermore, the  public  can  retain  Its 
own  consultants.  If  necessary,  for  con- 
ducting surveys. 

Alternatives  3.  4,  and  S.  Several  com- 
ments were  received  reconmiendlng 
against  allowing  the  use  of  personnel 
employed  by  the  mining  Industry  to 
conduct  preblast  siuT^eys.  while  several 
other  conunenters  asserted  that  use  of 
industry  personnel  should  be  allowed. 

As  stated  in  the  preamble  to  the  pro- 
posed regulations,  one  of  the  objec- 
tives of  the  survey  Is  to  Increase  com- 
munication between  the  mining  entity 
and  the  public  about  blasting  oper- 
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atlons  Including  discussions  about  how 
operations  are  conducted  and  how 
they  may  be  modified,  if  necessary,  to 
prevent  damage.  Use  of  personnel  em- 
ployed by  the  mining  operators  to  con- 
duct preblast  surveys  facilitate  this  ob- 
jective. 

The  second  objective  of  the  preblast 
survey  is  to  provide  for  the  establish- 
ment of  a  preblasting  record  of  the  ex- 
isting conditions  of  structures.  The 
survey  will  provide  a  baseline  record 
against  which  the  effects  of  the 
mining-related  blasting  can  be  as- 
sessed. As  It  is  to  the  operator's  advan- 
tage to  obtain  a  thorough  preblast 
survey,  It  is  not  necessary  to  biu*den 
the  regulatory  authority  and  the  In- 
dustry with  the  requirement  of  ap- 
proval of  specific  personnel  conduct- 
ing preblast  surveys,  because  the  oper- 
ator is  likely  to  use  competent  persons 
to  conduct  the  Burvey.  In  addition,  re- 
quiring prior  approval  of  specific 
siuT^ey  persormel  would  necessitate 
the  establishment  of  comprehensive, 
Job-related  approval  criteria,  a  scheme 
l>eyond  the  scope  of  this  rulemaking. 

"The  requirement  In  the  proposed 
regiilations  for  regvilatory  approval  of- 
personnel  conducting  the  survejrs  was, 
therefore,  deleted. 

III.  Preblast  Survey  Methodology.  A. 
Recommendations  as  to  the  specific 
details  of  the  conduct  of  preblast 
survey  required  by  the  rules  were 
made  by  several  commenters.  Based 
upon  a  review  of  the  comments,  the  al- 
ternatives listed  t)elow  were  consid- 
ered. The  Office  adopted  alternative  1. 
Th^  Office  may  also  prepare  guidance 
manuals  concerning  the  content  of  the 
preblast  survey.  If  future  experience 
indicates  a  need. 

1.  Retain  the  subject  section  as  pub- 
lished In  the  proposed  regulations. 

2.  Require  that  the  subject  of  struc- 
tural fatigue,  due  to  blasting,  be  in- 
cluded as  part  of  the  preblast  survey 
report. 

3.  Require  that  information  be  pro- 
vided in  the  report  on  a  specific  mini- 
mum Ust  of  items. 

4.  Require  that  a  photographic 
record,  with  copies  of  the  photo- 
graphs, be  provided  to  the  regulatory 
authority  and  to  the  survey  requestor. 

B.  Analyses  of  Comments  and  Alter- 
natives 

Alternative  2.  A  commenter  recom- 
mended that  the  subject  of  structural 
fatigue  due  to  blsisting  t>e  a  required 
item  to  be  considered  In  each  preblast 
survey.  The  Office  did  not  adopt  this 
comment  as  the  current  state-of-the- 
art  indicates  that  structural  fatigue  is 
not  a  factor  in  blast  damage.  (Me- 
dearis,  Ref.  12,  p.  84). 

Alternative  3.  A  comment  was  made 
that  information  t)e  required  on  spe- 
cific r^inim'T"  items  such  as  cracks  in 
foundations,  water  leaks,  mortar 
cracks,  loosened  gutter  nails,  and  col- 
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imins  out  of  location.  The  Office  did 
not  adopt  this  recommendation,  as  It 
Is  in  the  self-interest  of  the  mine  oper- 
ator that  the  preblast  survey  accurate- 
ly reflect  the  condition  of  the  struc- 
ture at  the  time  of  the  survey. 

Alternative  4.  Another  commenter 
recommended  that  a  photographic 
record  of  the  structure  be  required  as 
part  of  the  survey  report.  The  Office 
did  not  adopt  the  recommendation,  t>e- 
cause  photography  Is  not  the  only 
method  of  establishing  the  condition 
of  structures.  Verbal,  textual  descrip- 
tions are  an  acceptable  alternative. 

IV.  Section  816.62(c).  (A)  Numerous 
comments  were  received  on  the  re- 
quirements for  a  written  report  of  the 
survey.  A  review  of  the  comments  re- 
sulted In  consideration  of  the  alterna- 
tives listed  below.  The  Office  adopted 
alternative  2. 

1.  Amend  the  proposed  regulations 
to  substitute  the  word  "may"  for 
"shall"  in  the  requirement  that  "... 
the  report  shall  include  recommenda- 
tions .  .  ." 

2.  A  requestor  of  the  preblast  survey 
should  be  allowed  to  file  objections  to 
the  report  with  the  regulatory  author- 
ity. 

3.  A  requestor  of  the  preblast  survey 
should  approve  the  survey  or  Include 
comments  on  It,  before  the  survey 
report  Is  submitted  to  the  regulatory 
authority. 

4.  Amend  the  section  to  require  the 
regulatory  authority  to  approve,  disap- 
prove, or  modify  any  recommenda- 
tions contained  in  the  survey  report 
regarding  the  blasting  plan,  within  a 
specified  time  period. 

(B)  Analyses  of  Comments  and  Alter- 
natives 

Alternative  1.  The  Office  did  not 
adopt  alternative  one,  because,  as 
many  commenters  pointed  out.  the 
principal  objective  of  the  survey  is  to 
record  existing  levels  of  damage.  The 
professionals  who  are  competent  to 
perform  that  work  are  not  necessarily 
qualified  to  make  recommendations 
concerning  blasting  itself. 

Further,  as  was  explained  In  the  pre- 
amble to  the  propKJsed  regulations,  ex-, 
amlnatlon  of  relevant  technology  thus 
far  has  revealed  no  current,  reliable 
methods  for  routinely  determining  the 
condition  of  structures  in  terms  of  re- 
sistance to  vibration  of  structural  and 
nonstructural  elements,  prior  to  blast- 
ing. Therefore,  atialyses  regarding  pro- 
posed blasting  operations  may  not  t>e 
possible  In  all  cases,  as  part  of  the 
preblasting  survey. 

Alternative  2.  Alternative  two  was 
adopted  because  the  requestor  of  a 
survey  should  have  the  right  to  com- 
ment to  the  regulatory  authority  con- 
cerning specific  objections  to  the 
report  of  the  preblast  survey,  so  that 
the  regiilatory  authority's  limited  sur- 
veillance  capabilities  of  surveys   are 
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complemented  and  so  that  potential 
disputes  between  the  permittee  £ind 
the  affected  public  may  be  resolved 
prior  to  blasting  events.  In  that 
regard,  the  Office  determined  that  the 
public  would  not  be  sufficiently  pro- 
tected by  the  right  to  file  complaints 
under  the  Inspection  and  enforcement 
provisions  of  Sections  517  and  521  of 
the  Act  and  Subchapter  L.  because 
that  process  is  Intended  to  provide  a 
remedy  for  problems  that  have  al- 
ready resulted,  whereas  the  purpose  of 
complaints  on  a  preblasting  survey  is 
to  prevent  adverse  effects  prior  to 
their  occurrence. 

Alternative  3.  The  Office  did  not 
adopt  recommendations  by  com- 
menters  that  the  requestor  of  the 
survey  must  approve  the  sur\ey  report 
or  Include  comments  therein,  be/ore 
the  survey  report  is  submitted  to  the 
regulatory  authority.  Requiring  ap- 
proval of  the  report  prior  to  its  sub- 
mittal to  the  regxilatory  authority 
would  result  In  considerable  delay  of 
the  report's  submission.  Further,  it  ap- 
pears to  the  Office  that  approval  of 
the  report  by  the  requestor  might  not 
serve  a  meaningful  purpose,  where  the 
requestor  was  reviewing  a  report  con- 
taining detailed  technical  Information 
difficult  for  lay  persons  to  understand. 
As  an  alternative,  the  Office  has  decid- 
ed that  the  right  of  the  requestor  to 
comment  on  the  report  as  provided  for 
in  alternative  two  will  provide  ade- 
quate protection,  because  the  reques- 
tor will  have  had  an  opportunity  to  in- 
dependently consult  with  appropriate- 
ly qualified  persons.  If  necessary,  prior 
to  filing  objections. 

Alternative  4.  The  Office  did  not 
adopt  the  reconunendation  of  a  few 
commenters  that,  within  a  specified 
time  period,  the  regulatory  authority 
shall  in  all  cases  approve,  disapprove, 
or  modify  any  recommendations  re- 
garding blasting  that  are  contained  In 
the  survey  report.  It  is  the  responsibil- 
ity of  the  permittee,  in  the  first  in- 
stance, to  conduct  operations  to  avoid 
damaging  property.  Therefore,  it  is 
the  permittee's  primary  responsibility 
to  either  Implement  or  reject  the  rec- 
ommendations. Requiring  regulatory 
authority  approval  In  all  cases  of  rec- 
ommendations In  preblast  survey  re- 
ports would  also  be  inconsistent  with 
the  purpose  of  the  survey,  which  is  to 
expeditiously  provide  a  baseline  reser- 
voir of  data  on  existing  damages  to 
structures. 

Of  course,  there  are  Instances  where 
this  consideration  may  be  outweighed 
by  the  need  for  a  regulatory  authority 
to  carefully  scrutinize  proposed  blast- 
ing operations  prior  to  blasting,  such 
as  where  restrictions  of  Section 
818.65(f)  or  where  the  peak  particle 
velocity  limit  needs  to  be  set  below  one 
inch  per  second,  to  protect  sensitive 
structures  under  Section  816.65(1).  In 
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those  Instances,  scrutiny  of  the  pre- 
blast survey  report,  together  with 
other  relevant  data,  is  needed  t)ecause 
of  the  greater  probability  of  adverse 
effects  from  blasting  and  also  because, 
ordinarily,  examination  of  those  mat- 
ters will  not  have  occurred  during  the 
permit  application  review  process,  as  Is 
explained  in  the  preamble  to  30  CFR 
Section  780.13. 

S  816.64    Use  of  ExploaivM:   Public  notice 
of  blasting  scliedule. 

816.64(a)(1).  Blasting  Schedule  Publi- 
cation 

A.  Several  commenters  objected  to 
the  provisions  In  the  proposed  regula- 
tions requiring  the  mining  operation 
to  publish  its  blasting  schedule  in  a 
local  newspaper  at  least  10  days,  but 
not  more  than  20  days,  prior  to  blast- 
ing. A  review  of  the  comments  result- 
ed in  consideration  of  the  alternatives 
listed  below.  Alternative  1  was  adopted 
by  the  Office. 

1.  Retain  Section  816.d4(a)(l)  as  pro- 
posed. 

2.  Allow  publication  of  the  blasting 
schedule  at  the  same  time  that  notifi- 
cation of  the  filing  of  the  permit  appli- 
cation Is  published. 

3.  Do  not  require  public  notification 
of  the  blasting  schedule  and  delete 
Section  816.64(a)(1). 

4.  Delete  the  requirement  for  pub- 
lishing the  blasting  schedule  In  a 
newspaper,  but  retain  the  requirement 
for  notification  by  mail. 

5.  Require  notification  of  the  blast- 
ing schedule  only  In  "heavily  populat- 
ed areas." 

B.  Analyses  of  Comments  and  Alter- 
natives. 

Alternative  2.  One  commentcr  stated 
that  the  permittee  should  be  allowed 
to  publish  the  blasting  schedule  at  the 
same  time  as  the  notice  of  the  filing  of 
the  permit  applicaton  is  published  In  a 
newspaper  under  Section  513(a)  of  the 
Act  and  30  CFR  786.11.  The  com- 
menter  reasoned  that/  since  It  Is  Im- 
possible to  predict  when  a  permit  to 
mine  will  be  granted,  rerunning  the 
newspaper  notice  and  performing  the 
mailings  within  the  proposed  rule's 
prescribed  time  would  be  very  difficult 
to  predict. 

If  this  comment  were  adopted,  the 
schedule  published  at  the  time  oif  the 
filing  of  the  permit  application  would 
be  likely  impossible  to  predict  since  it 
would  not  be  known  when  the  permit 
would  be  granted  and.  therefore,  the 
applicant  could  not  publish  with  rea- 
sonable specificity  the  date  when 
blasting  was  planned  to  start.  More- 
over, as  Is  explained  in  detail  In  the 
preamble  to  30  CFR  780.13.  permit  ap- 
plications will  ordinarily  not  contain 
detailed  information  on  proposed 
blasting  activities.  Hence,  the  appli- 
cant will  not  have  the  data  available 
at  that  point  with  which  to  sufficient- 


ly warn  the  public.  Alternatively,  the 
operator  can  be  specific,  after  the 
permit  has  been  issued  and  before 
publishing  the  blasting  schedule,  so  as 
to  adequately  warn  the  public  of  when 
blasting,  in  fact,  will  be  conducted. 

Alternative  3.  It  was  asserted  by  a 
commenter  that  publication  of  the 
blasting  schedule  Is  unnecessary  and 
dangerous  to  mine  personnel  who 
might  rush  operations  to  meet  the 
schedule.  Publication  of  the  blasting 
schedule  is  required  by  Section 
515(b)(A)  of  the  Act  and  the  schedule 
can  be  planned  in  accordance  with 
Section  816.64(b)  of  the  regvilatlons  so 
that  It  does  not  increase  the  danger  to 
mine  personnel,  by  selecting  certain 
periods  during  several  hours  of  the 
day  for  detonations  of  the  blasts.  If  a 
case  did  occur  that  a  blast  was  not 
ready  to  be  detonated  at  the  time 
originally  anticipated.  It  could  be  deto- 
nated during  the  next  scheduled  deto- 
nation period. 

Moreover.  Section  816.65(a)  of  the 
final  rules  allows  for  detonations  to  be 
made  in  deviation  from  the  schedule 
published  in  the  newspaper,  under 
carefully  prescribed  circumstances,  to 
avoid  a  safety  hazard  to  workers.  Fi- 
nally. Section  816.64(aKl)  does  not 
prohibit  loading  of  blasts  at  any  time 
during  the  daylight  hours;  the  sched- 
ule requirement  refers  only  to  peri(xls 
of  time  when  detonations  are  actually 
conducted. 

Alternative  4.  Another  conunenter 
agreed  with  the  notification  of  the 
blasting  schedule  by  mail,  but  objected 
to  the  requirement  of  publishing  the 
notice  in  the  newspaper.  Section 
515(b)<15KA)  of  the  Act,  however,  spe- 
cifically requires  publishing  the  sched- 
ule "in  a  newspaper  of  general  circula- 
tion In  the  locality."  Further,  persons 
traveling  through  an  area  near  blast- 
ing need  to  be  aware  of  the  times  of 
blasting  through  newspaper  notices,  in 
addition  to  residents  of  those  areas  no- 
tified by  maU. 

Alternative  5.  One  commenter 
agreed  with  requiring  public  notice  of  ' 
the  blasting  schedule  In  heavily  popu- 
lated areas,  but  objected  this  was  im- 
practical In  remote  areas.  The  Office 
decided  not  to  modify  the  regulation. 
Notification  In  remote  areas  will  re- 
quire considerably  less  effort  to  con- 
form with  the  Act,  due  to  the  prob- 
ability of  fewer  residents  within  one- 
half  mile  of  the  blasting  site  who  re- 
quire notification  by  mail.  In  any 
event,  the  Act  requires  notification 
without  regard  to  the  density  of  popu- 
lation in  the  areas  involved. 

Section  816.64ia)i2) 

A.  Many  comments  were  received  on 
details  of  the  mailing  of  the  blast 
schedule  and  notification  of  how  to  re- 
quest a  preblast  survey  to  owners  and- 
resldents  within  one-half  mile  of  the 


blast  site.  A  review  of  the  comments 
resulted  In  consideration  of  the  alter- 
natives listed  below.  Alternatives  3  and 
4  were  adopted  by  the  Office. 

1.  Retain  Section  816.64(a)(2)  as  pro- 
posed. 

2.  Change  "permit  area"  to  "blasting 
site." 

3.  Restrict  the  meaning  of  "permit 
area". 

4.  Add  a  provision  to  Section 
816.64(c),  eliminating  the  requirement 
for  preblast  stirvey  Information  in 
change  notices. 

B.  Analyses  of  Comments  and  Alter- 
natives. 

Alternatives  2  and  3.  Several  com- 
menters pointed  out  that  Section 
515<bH15Ka)  of  the  Act  provides  that 
residents  within  a  half  mile  of  the 
"blasting  site"  will  be  notified  by  mall 
of  the  proposed  blasting  schedule. 
However,  Section  515(bK15KE)  of  the 
Act  provides  that  any  resident  or 
owner  of  a  structure  within  one-half 
mile  of  the  "permit  area  '  Is  entitled  to 
a  preblast  survey.  The  Office  takes 
these  areas  to  be  essentially  the  same. 
when  viewed  over  the  total  permit 
term  of  a  mining  operation,  realizing 
that  the  actual  location  of  each 
successive  blast  within  a  permit  area 
will  necessarily  differ  from  the  preced- 
ing blast  at  a  given  point.  Changing 
"permit  area"  as  In  the  proposed  rule 
to  "blasting  site"  would,  therefore,  not 
accord  all  persons  entitled  to  the  preb- 
last survey  notice  of  their  rights  estab- 
ILshed  under  Section  515(bK15)(E). 

However,  there  are  certain  types  of 
support  facilities  used  routinely  In  sur- 
face mining  activities  which  do  not  re- 
quire the  use  of  blasting.  Notification 
of  proposed  blasting  need  not  ordinari- 
ly be  given  to  persons  who  reside  or 
own  property  adjacent  to  such  areas. 
Thus.  Section  816.64(aK2)  was  modi- 
fied in  the  final  rule,  to  clarify  the  ap- 
plicability of  the  notification  require- 
ment with  respect  to  the  permit  area. 

Several  commenters  also  recom- 
mended deletion  of  notice  of  rights  to 
request  a  preblasting  survey  in  the 
copy  of  the  schedule  mailed  to  resi- 
dences within  one-half  mile  of  the 
permit  area,  alleging  that  this  Ls  ex- 
pensive and  wlU  generate  frivolous 
sur\'ey  requests.  Another  commenter 
suggested  adding  notic*  of  the  right  to 
request  a  survey  to  the  newspaper 
notice.  The  Office  decided  to  reject 
t>oth  sets  of  comments.  Section 
515(bK15)(E)  of  the  Act  provides  a 
right  for  a  preblast  survey  upon  re- 
quest. To  Implement  that  right  and  to 
ensure  that  the  public  Is  adequately 
informed  (Section  102(1)  of  the  Act)  of 
Its  rights,  the  Office  is  requiring  that 
notice  of  these  rights  be  made  by  mail 
to  the  persons  involved.  Newspaper 
notice,  on  the  other  hand,  would  du- 
plicate notice  by  mail  and  could  gener- 
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ate  survey  requests  by  persons  outside 
the  one-half  mile  zone. 

Alternative  4.  One  commenter  point- 
ed out  that  the  requirement  to  publish 
changes  in  areas  on  schedules  of  blast- 
ing would  also  require  renotlfication 
of  all  residents  and  owners  within  the 
area  of  a  right  to  a  preblast  survey. 
Since  the  purpose  of  the  preblast 
survey  Is  to  provide  baseline  data,  ad- 
ditional surveys  are  urmecessary, 
uiUess  the  structures  or  facilities  stud- 
ied have  changed.  Section  816.64(c) 
was  revised  in  the  final  niles  to  elimi- 
nate requiring  information  relative  to 
preblast  surveys  to  be  included  In 
mailed  notices  of  changes  in  blasting 
schedules,  when  notices  previously 
mailed  to  the  owner  or  resident  have 
already  supplied  that  Information. 

Other  Comments.  A  commenter  rec- 
onmiended  that  the  regulations  be 
amended  to  provide  that  the  blasting 
schedule  be  submitted  to  the  regula- 
tory authority.  This  comment  was  not 
adopted,  however,  because  the  sched- 
ule will  have  to  be  retained  by  the  per- 
mittee and  made  available  for  inspec- 
tion in  order  to  know  when  republica- 
tion is  necessary.  Of  course,  if  individ- 
ual States  desire  such  information, 
such  a  requirement  can  be  included  in 
their  regxjiations. 

Another  commenter  felt  that  special 
notification  conditions  are  necessary 
in  Alaska.  Section  708(d)  of  the  Act 
and  30  CFR  731.13,  736.22(a),  741, 
allow  for  the  regulations  to  be  modi- 
fied to  fit  the  special  conditions  of 
Alaska.  Such  modifications  are  not, 
however,  within  the  scope  of  the  in- 
stant rulemaking. 

Section  816.64<mX3). 

A.  Several  comments  were  received 
concerning  the  provision  of  the  pro- 
posed regulations  that  required  renotl- 
fication by  the  permittee  of  Its  blast- 
ing schedule  every  three  months.  A 
review  of  the  comments  resulted  in 
consideration  of  the  3  alternatives 
listed  below,  alternative  3  was  adopt- 
ed. 

1.  Delete  the  requirement  for  renotl- 
fication. 

2.  Retain  the  provision  as  proposed. 

3.  Retain  the  requirement  for  renotl- 
fication. but  lengthen  the  time  period 
beyond  three  months. 

b.  (1)  Several  commenters  recom- 
mended deleting  this  subsection  in  its 
entirety,  arguing  that  the  Act  does  not 
explicitly  require  renotlfication  of 
blasting  schedules.  These  commenters 
alleged  that  renotlfication  is  an  unnec- 
essary cost,  with  one  commenter  citing 
$1,800  as  a  median  cost  to  prepare, 
copy,  publish,  and  distribute  the 
schedule.  Another  conMnenter  recom- 
mended that  the  section  be  changed  to 
provide  for  an  original  notification 
covering  the  expected  life  of  the 
mining   operation,    and   to   republish 
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and  redistribute  the  schedule  only  in 
the  event  that  life  of  the  operation  is 
extended  beyond  that  noted  in  the 
original  schedule.  Section  515<b) 
(ISKA)  of  the  Act  requires  the  regula- 
tory authority  to  promulgate  regula- 
tions that  will  Include  provisions: 

...  to  provide  adequate  advance- 
toritten  notice  to  local  governments 
and  residents  who  might  be  sJfected 
by  the  use  of  such  explosive,  by  publi- 
cation of  the  planned  blasting  sched- 
ule in  a  newspaper  of  general  circula- 
tion in  the  locality  and  by  mailing  a 
copy  of  the  proposed  blasting  schedule 
to  every  resident  living  within  one-half 
mile  of  the  proposed  blasting  site  .  .  . 
prior  to  blasting,  (emphasis  added) 

There  will  be  persons  who  will  begin 
to  travel  or  work  in  or  move  Into  the 
area  around  permitted  operations  only 
a/ter  the  original  notification  of  the 
blasting  schedule.  Therefore,  renotlfi- 
cation of  some  frequency  is  needed  so 
that  those  persons  are  given  the  "ade- 
quate advance  written  notice"  re- 
quired by  the  Act.  Further,  as  the 
comments  on  the  proposed  blasting 
plan  portions  of  the  permit  regula- 
tions (30  CFR  780.13)  showed,  highly 
detailed  predictions  of  blasting  oper- 
ations cannot  ordinarily  be  given  sev- 
eral years  In  advance  of  conducting 
those  operations.  Thus,  renotlfication 
of  blasting  schedules  will  be  needed 
on.  at  least,  approximately  annual  fre- 
quencies as  detailed  information  on 
blasting  becomes  available  to  the  per- 
mittee. 

Renotlfication  of  the  blasting  sched- 
ule at  least  every  12  months  can  rea- 
sonably be  expected  to  keep  the  popu- 
lace adequately  notified  and  aware  of 
the  blasting  schedule  and  sufficiently 
reduce  the  expense  that  would  have 
been  needed  to  comply  with  the  pro- 
pased  regulations.  By  lengthening  the 
maximum  thne  period  from  three  to 
12  months,  small  mining  operations, 
where  necessary  blasting  can  ordinari- 
ly be  completed  within  12  months,  will 
be  spared  the  expense  of  renotlfica- 
tion of  the  blasting  schedule.  unleM 
changes  in  operations  are  made  during 
the  12-month  period. 

Section  816.64(bX2Xii'> 

A.  Numerous  comments  were  re- 
ceived relative  to  the  provisions  of  the 
proposed  regiilations  limiting  blasting 
to  periods  not  exceeding  an  aggregate 
of  four  hours  In  any  one  day.  A  review 
of  the  comments  resulted  in  considera- 
tion of  four  alternatives;  altenuitive  1 
was  adopted  by  the  Office. 

1.  Retain  "aggregate  of  four  hours" 
as  published  in  the  proposed  regula- 
tions: 

2.  Change  to  "aggregate  of  eight 
hours;" 

3.  Change  to  "between  Sunrise  and 
Sunset:" 
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4.  Delete  the  last  sentence  of  the 
section.  I.e..  allow  blasting  throughout 
the  day,  without  limitation  on  the 
length  of  the  time  periods. 

B.  Numerous  conunenters  objected 
to  the  aggregate  of  four  hours  as  pro- 
moting unsafe  operations,  principally 
on  the  theory  that  blasters  would  be 
rushed  to  meet  a  certain  specific  time 
period,  causing  mistakes  In  detonation 
which  would  be  dangerous.  These  com- 
ments, however,  were  based  on  misin- 
terpretation of  the  regulations,  which 
require  only  that  "...  such  periods 
shall  not  exceed  an  aggregate  of  four 
hours  in  one  day."  (emphasis  added; 
This  would  aUow  for  blasting  at  more 
than  one  time  period  In  one  day,  so 
long  as  the  aggregate  of  total  blasting 
time  does  not  exceed  the  maximum  of 
four  hours.  Thus,  there  should  be  no 
necessity  for  operations  to  "rush"  to 
blast  at  one  particular  hour,  as  person- 
nel engaged  in  blasting  can  detonate 
the  round  during  any  one  of  the 
scheduled  periods  in  the  daily  aggre- 
gate of  four  hours. 

Furthermore,  as  Is  explained  In  Sec- 
tion 861.65(a).  blasting  may  be  delayed 
and  conducted  at  a  previously  un- 
scheduled time  under  carefully  pre- 
scribed conditions.  If  specified  un- 
avoidable hazardous  conditions  arise, 
in  order  to  avoid  safety  hazards  to 
workers. 

(2)  Many  commenters  stated  that 
the  four-hour  limitation  would  unduly 
Inhibit  operations  and  was  not  author- 
ized by  the  Act;  several  commenters 
objected  that  they  could  not  suffi- 
ciently predict  when  blasting  would  be 
conducted.  Some  commenters  also 
stated  that  the  limitation  would  In- 
crease costs,  but  provided  no  support- 
ing data.  As  previously  discussed,  how- 
ever, the  regulation  allows  for  multi- 
ple blasting  periods,  aggregating  to  a 
daily  total  of  four  hours,  giving  a  great 
deal  of  flexibility  to  an  operator  to 
fashion  Its  own  blasting  schedule.  Be- 
cause the  regulations  only  specify -that 
detonation  must  be  within  the  time 
frame,  the  operator  can  do  all  prepara- 
tion for  blasting  during  other  times.  In 
fact,  several  commenters  stated  that  if 
it  was  clear  that  several  different 
times  aggregating  to  four  hours  was 
permitted,  then  the  four-hour  limita- 
tion would  be  acceptable. 

Regardless  of  possible  inhibition  of 
operation  and  costs  associated  with 
these  limitations,  the  Office  must  es- 
tablish some  time  limitations  on  blast- 
ing under  the  Act.  Section 
515(bK15KA)  of  the  Act  requires  that 
the  person  conducting  surface  mining 
activities  ".  .  .  provide  adequate  ad- 
vance written  notice  to  local  govern- 
ments and  residents  ...  of  the 
planned  blasting  schedule." 

Thus,  some  limitation  on  the  fre- 
quency of  blasting  must  be  Imposed,  to 
ensure  that  predictions  are  made  by 
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the  operator  for  the  purpose  of  Includ- 
ing In  the  schedule  "adequate  advance 
written  notice."  Secondly.  Section 
515(b)(15)(c)  of  the  Act  requires  that 
blasting  be  limited  with  respect  to  the 
"timing  and  frequency  of  blasts  ..." 
Therefore,  limitation  on  the  total  du- 
ration In  which  blasting  may  occur  In 
any  one  daylight  period  Is  appropriate 
to  Implement  this  Section  of  the  Act. 

Given  that  the  Act  requires  estab- 
lishing limitations  on  the  timing  of 
blasting,  the  industry  must  develop 
the  capability  of  planning  Its  oper- 
ation so  as  to  be  able  to  predict  In  ad- 
vance, to  a  certain  extent,  the  times  In 
which  blasting  will  occur.  As  noted 
above,  some  commenters  Indicated 
that  this  can  be  done  under  the  "four- 
hour  aggregate"  system,  which  Is  what 
the  Office  requires. 

(3)  Comments  that  suggested  limited 
blasting  only  to  eight  hours  per  day  or 
"sunrise  to  sunset"  would  not  meet 
the  requirements  of  the  Act.  These 
limitations  would  not  provide  a  sched- 
ule with  sufficiently  specific  advance 
warning  to  Inhabitants  of  areas 
around  the  mlneslte,  persons  traveling 
through  these  areas,  and  local  govern- 
ments so  as  to  allow  those  persons  and 
governments  to  regulate  their  dally  ac- 
tivities around  normal  work  or  busi- 
ness hours  when  blasting  would  take 
place. 

\.  Section  816.64ic\ 

Additions  were  made  to  this  Section 
from  the  proposed  regulations,  due  to 
comments  received  and  discussed 
under  the  preamble  to  Sections 
816.64(a)(2)  and  816.64(b)(2Kii). 

S  816.65     Um  of  exploslTes:  Surface  blast- 
ing requirementa. 

Section  S16.6S(a). 

(A)  A  few  commenters  objected  to  al- 
lowing the  regulatory  authority  to 
specify  time  periods  for  allowable 
blasting  that  are  more  restrictive  than 
sunrise  to  sunset,  while  others  recom- 
mended further  restrictions  on  blast- 
ing between  5  p.m.  to  sunset.  Some 
commenters  objected  to  prohibiting 
blasting  at  night,  alleging  that  it  may 
be  dangerous  to  hold  undetonated 
charges  overnight.  Other  comments 
proposed  that  the  regulatory  authori- 
ty be  allowed  to  grant  exemptions  for 
night  blasting  on  a  site  specific  basis 
In  remote  areas;  additional  comments 
cited  the  special  conditions  in  Alaska 
as  an  example  where  restrictions  on 
night  blasting  are  unreasonable.  One 
commenter  assumed  a  conflict  be- 
tween this  section  and  MSHA's  pro- 
posed blasting  regulations.  A  review  of 
these  comments  resulted  In  the  Of- 
fice's consideration  of  five  major  alter- 
natives; alternatives  4  and  5  were 
adopted. 
1.  Retain  the  Section  as  proposed; 


2.  Allow  blasting  at  night  In  "remote 
areas;" 

3.  Modify  the  Section  to  add  further 
restrictions  on  blasting  between  5:00 
p.m.  «md  sunset; 

4.  Modify  Section  816.65(a)  to  be 
more  specific  as  to  the  reasons  the  reg- 
ulatory authority  may  use  to  specify 
more  restrictive  time  periods  on  an  ad 
hoc  basis; 

5.  Modify  Section  816.65(a).  by 
adding  a  provision  to  allow  for  blast- 
ing at  night  on  loaded  charges  that 
cannot  be  either  detonated  by  sxinset 
or  delayed  until  sunrise  of  the  follow- 
ing day  for  safety  reasons.  (This  alter- 
native Included  attaching  conditions 
to  the  use  of  night  blasting,  to  ensure 
that  the  public  Is  still  adequately 
warned  and  protected  as  required  by 
the  Act.) 

(B)  Alternatives  3  and  4.  A  few  com- 
menters objected  to  allowing  the  regu- 
latory authority  to  prohibit  or  other- 
wise regulate  blasting  In  time  periods 
in  addition  to  the  sunset-to-sunrlse  re- 
striction. These  comments  objected  to 
the  vagueness  of  the  discretionary 
power  which  would  have  been  granted 
the  regulatory  authority  under  the 
proposed  rule.  The  Office  agreed  that 
more  specificity  Is  desirable.  Accord- 
ingly, the  regulations  have  been  modi- 
fied to  clarify  the  conditions  under 
which  the  regulatory  authority  has 
the  power  to  further  modify  hours  for 
blasting. 

The  regulatory  authority  will  only 
be  empowered  under  Paragraph  (a)  to 
impose  more  restrictive  blasting  time 
periods  for  the  specific  purpose  of  pro- 
tecting the  public  from  adverse  noise. 
In  some  cases,  protection  against  noise 
may  warrant  special  precautions,  par- 
ticularly because  it  can  be  much  more 
severe  under  certain  atmospheric  con- 
ditions (Ref.  25.  p.  404  and  Ref.  21.  p. 
15).  The  public  is  adequately  protected 
from  other  effects  of  blasting,  such  as 
ground  vibrations  and  flyrock.  by  Sec- 
tions 816.65(g)  and  (1).  A  few  com- 
menters recommended  that  blasting 
should  be  further  restricted,  than  In 
the  proposed  regulations,  between  5:00 
vp.m.  and  sunset,  because  of  noise 
caused  by  blasting  that  would  occur 
during  thc^ie  hours  when  people  relax 
at  the  end  of  the  day.  The  Office  did 
not  accept  this  recommendation  as  It 
would  t>e  redundant.  The  regulatory 
authority  may  specify  more  restrictive 
time  periods  to  protect  from  adverse 
noise  under  Section  818.65(aKl). 

(C)  Alternative  5.  Several  com- 
menters noted  that  It  may  l>e  danger- 
ous to  hold  explosive  charges  over- 
night which  were  loaded  with  the  in- 
tention of  detonation  during  the  day, 
but  through  equipment  failure  or 
sudden  adverse  weather  occurrences 
could  not  be  detonated  until  after 
sunsel.  These  comments  asserted  that, 
in  the  next  day,  the  explosives  could 


react  to  detonation  by  blowing  out  and 
throwing  rocks  over  the  area,  due  to 
moisture  accumulation  in  the  charge 
holes,  or  could  result  in  Incomplete  or 
no  detonation  at  all.  The  threat  of 
such  contingencies  was  said  to  be 
safety  problems  to  the  workers,  such 
as  In  digging  out  undetonated  explo- 
sives. Some  of  tliese  comments  recom- 
mended modifying  the  regulations  to 
allow  for  blasting  al  night,  to  prevent 
these  safety  problems. 

Although  not  fuily  explained  by  the 
commfnt.s,  tlirowing  of  rocks  could 
possibly  result  from  leaving  undeto- 
nated charges  held  overnight.  Due  to 
the  deteriorating  effect  of  moisture  in 
the  blast  hole  on  some  types  of  explo- 
sives or  blasting  agents,  some  of  the 
charged  blast  holes  In  a  blast  may  not 
have  the  power  necessary  to  fragment 
surrounding  rock  as  originally 
planned.  Under  these  circumstances,  it 
is  probable  that  some  charged  holes 
would  lose  their  potential  power  to  a 
greater  degree  than  others,  due  to 
having  been  In  the  ground  for  a  great- 
er number  of  hours  or  l>emg  subjected 
to  more  moisture.  Where  charges  that 
retain  a  considerable  portion  of  their 
original  power  were  adjacent  to  more 
severely  weakened  charges,  a  situation 
could  be  created  that  would  result  in 
excess  rock  l)eing  thrown  in  the  air. 
This  could  be  caused  by  the  failure  of 
some  weakened  charges  to  move  the 
rock  burden  in  a  lateral  direction  as 
planned,  with  the  more  powerful 
charges  only  moving  rock  in  a  vertical 
direction. 

As  a  result,  the  Office  decided  that  a 
change  In  the  regulation  should  be 
made  to  allow  blasting  at  night,  when 
it  Is  necessary  to  prevent  creating  a 
hazardous  condition,  while  maintain- 
ing controls  to  prevent  abuse  of  the 
provision.  These  controls  are  imposed 
to  ensure  that  the  public  is  adequately 
warned  of  an  emergency  blast  and 
that  records  are  made  and  reported  to 
the  regulatory  authority  to  ensure 
that  the  provision  is  not  used  except 
in  unavoidable  hazardous  situations. 

The  Office  notes  that,  while  MSHA 
currently  does  not  prohibit  all  surface 
blasting  at  night,  a  proposed  revision 
to  MSHA's  regulations  (33  CFR  477. 
1308(j))  would  create  such  a  blanket 
prohibition.  The  Office  will,  however, 
ensure  that  its  regulations  are  closely 
coordinated  with  MSHA's  final  rule 
and  expects  that,  given  the  safety 
problems  discussed  above,  MSHA  will 
appropriately  modify  its  proposed  reg- 
ulation when  adopted  in  final  form. 

(D)  Alternative  2.  One  commenter 
proposed  that  the  regulatory  authori- 
ty be  allowed  to  create  exemptions  for 
blasting  at  night,  on  a  site-specific 
basis,  for  surface  mines  in  "remote 
^areas."  This  comment  was  rejected. 
The  Act  requires  that  blasting  l>e  ap- 
propriately restricted  as  to  times  with- 
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out  regard  to  the  density  of  popula- 
tion in  surrounding  areas.  Indeed,  the 
Act  requires  protection  of  even  a  few 
persons  (i.e.,  "the  public")  in  areas  lo- 
cated near  to  the  permit  area.  Fur- 
thermore, the  use  of  the  "remote 
area"  concept  would  be  very  difficult 
to  enforce,  because  it  would  require 
extensive  field  Investimtlons  to  deter- 
mine the  density  of  population  in 
areas  surrounding  ralnesites,  often  in 
very  difficult  tenain,  thereby  utilizing 
enormous  regulatory  authority  re- 
sources for  the  benefit  of  very  few 
mine  operations. 

(E)  A  commenter  from  Alaska  ob- 
jected to  the  restriction  on  nighttime 
blasting  due  to  portions  of  that  State 
having  up  to  Sl-i  months  of  completely 
daylight  time  and  winters  where  day- 
light is  only  2-3  hours  a  day  in  areas 
where  coal  is  actively  produced.  This 
was  decided  to  be  outside  the  scope  of 
this  national  rule-making  and  should 
be  addressed,  if  valid,  through  appro- 
priate special  provisions  for  Alaska 
under  Section  508  of  the  Act  and  30 
CFR  731.13.  736.22(a)(1).  and/or  741. 
depending  upon  whether  the  State *of 
Alaska  seeks  to  implement  its  own 
State  program. 

(Ill)  Section  816.6S(b). 

(A)  MSHA  commented  that  this  sec- 
tion, as  proposed,  was  unclear  In  two 
ways.  First,  unscheduled  blasting  was 
to  be  allowed  only  in  "emergency  con- 
ditions approved  by  the  regulatory  au- 
thority." The  Section  did  not  specify 
when  or  how  these  situations  would  be 
approved  by  the  regulatory  authority 
and  left  the  implication  that  operators 
would  have  to  contact  the  regulatory 
authority,  after  an  emergency  arose, 
to  obtain  permission  to  blast  at  un- 
scheduled times. 

The  Office  agreed  with  this  com- 
ment and  has  reworded  the  Section  to 
read,  "previously  approved  by  the  reg- 
ulatory authority  in  the  mining  plan." 
Though  30  CFR  780.13(f)  requires 
that  applicants  for  permits  list  such 
situations  in  the  permit  application, 
persons  who  are  responsible  for  meet- 
ing the  requirements  of  Section 
816.65(b)  could  have  misinterpreted 
the  method  and  time  of  regulatory  ap- 
proval as  the  section  was  previously 
worded. 

MSHA's  Is  second  concern  was  that 
the  word  emergency,  along  with  the 
listing  of  "rain,  lightning,  other  atmos- 
pheric conditions."  was  not  consistent 
with  MSHA  terminology.  MSHA  con- 
siders rain  and  lightning  to  be  expect- 
ed and  recurring  hazardous  events,  not 
emergencies.  MSHA  labels  such  events 
as  "hazardous  situations, "  along  with 
emergencies  (totally  unexpected 
events  which  are  also  hazardous.  e.g., 
fires).  The  Office  agreed  to  substitute 
MSHA's  term,  hazardous,  for  emer- 
gency, which  makes  terminology  of 
the  two  acencies  consistent  and  de- 
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scribes  all  situations  which  threaten 
operator  or  public  safety.  The  Office 
has  further  limited  approval  of  un- 
scheduled blasting  to  those  times  of 
unavoidable  hazardous  situations,  pre- 
venting approval  of  situations  which 
could  be  created  by  the  operator  to 
justify  deviation  from  the  blasting 
schedule  for  convenience  and  not  safe- 
ty's sake. 

Adoption  of  these  changes  in  Sec- 
tion 816.65(b)  also  required  changing 
the  word  emergency  to  unavoidable 
hazardous  in  Sections  816.64(b)(2Xv), 
816.65(a)(2Kl),  and  817.65(bK2Hi),  and 
adding  it  at  Section  780.13(f),  to  main- 
tain consistency  of  terminology 
throughout  affected  portions  of  the 
regulations. 

(B)  (1)  Several  other  comments  re- 
ceived on  proposed  Section  816.65(b) 
suggested  that  additional  require- 
ments be  added,  that  the  blasting 
schedule  be  eliminated,  and  asserted 
possible  conflicts  with  MSHA  regula- 
tions. Analysis  of  these  comments  led 
to  consideration  of  three  alternatives; 
al  tentative  1  was  adopted. 

1.  Revise  Section  816.65(b),  only  as 
per  MSHA's  comments. 

2.  Require  a  report  to  be  submitted 
to  the  regulatory  authority,  within  10 
days  of  any  emergency  blast. 

3.  ExplaLi  the  definition  of  emergen- 
cy condition  in  this  section. 

(2)  Alternative  2.  One  commenter 
recommended  that  the  emergency  con- 
ditions and  reasons  for  deviating  from 
the  blasting  schedule  be  documented 
and  reported  to  the  regulatory  author- 
ity within  10  days  of  the  occxirrence  of 
the  blast.  The  Office  believes  that  the 
recording  requirements  of  Section 
816.68  are  adequate  to  ensure  that  suf- 
ficient information  about  the  blast  is 
developed  and  maintained  for  scrutiny 
by  the  public  and  regulatory  authori- 
ty. Under  Section  816.68.  the  permit- 
tee must  record  pertinent  Information 
about  each  blast  contemporaneously 
with  blasting  and  maintain  that  record 
for  public  and  regulatory  authority  In- 
spection. This  should  be  adequate,  on 
a  national  t>asis.  for  regulation  of  the 
wide  variety  of  circumstances  in  which 
emergencies  may  occur. 

That  range  Is  distinguishable,  how- 
ever, from  the  narrow  type  of  circum- 
stances when  blasting  at  night  would 
be  authorized  in  Section  816.65(a).  In 
the  latter  situation,  reports  should  be 
filed  with  the  regulatory  authority 
much  less  frequently,  and  the  regula- 
tory authority  needs  to  more  closely 
scrutinize  night  blasting  becaiise  of  its 
high  potential  for  causing  adverse 
noise  effects.  The  decision  on  Section 
816.65(b),  of  coiuse,  will  not  preclude 
individual  States  from  requiring  the 
filing  of  such  reports,  if  their  needs  re- 
quire it. 

(3)  Alternative  3.  Another  com- 
menter suggests  that  the  conditions 
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Justifying  deviation  from  the  schedule 
be  expanded  to  specifically  Include 
"events  beyond  the  operator's  con- 
trol."  The  Office  feels  that  this  is  ade- 
quately provided  for  by  substituting 
the  adjectives  unavoidable  and  haz- 
ardous to  describe  those  situations 
which  warrant  unscheduled  blasting. 

(4)  Other  Comments.  One  com- 
menter's  objection,  that  the  schedule, 
stating  it  Is  impractical  to  establish, 
was  rejected.  The  Act  in  Section 
515(bK15)(A)  requires  a  blasting 
schedule. 

Another  commenter  suggested  that 
there  are  some  differences  between 
Section  815.65(b)  and  MSHA's  regula- 
tions. 30  CFR  77.1303(uu)  and  pro- 
posed Section  77.1305(g).  MSHAs  ex- 
isting and  proposed  regulations  call 
for  suspension  of  operations  and  with- 
drawal to  a  safe  location  (>f  all  persons 
upon  the  approach  of  an  electrical 
storm.  The  Office  does  not  believe 
that  these  create  a  conflict  with  Sec- 
tion 816.65(b).  as  the  withdrawal 
would  constitute  Justification  for  devi- 
ation from  the  proposed  schedule.  If 
the  operator's  permit  had  provided  for 
such  conditions  under  Section 
780.13(f).  If  delay  because  of  storm 
conditions  had  not  been  approved  by 
the  regulatory  authority  In  the 
permit,  the  operator  would  have  to 
wait  for  the  next  scheduled  time 
period  to  conduct  blasting  operations. 
In  no  event  does  Section  816.65(b) 
allow  for  blasting  during  an  electrical 
storm. 

III.  Section  816.6S(c). 

(A)  A  number  of  commenters  object- 
ed to  the  requirement  that  wauriing 
and  all-clear  signals  be  given  which 
are  audible  at  a  distance  of  one-half 
mile  from  the  blast  site.  Other  com- 
menters felt  that  this  provision  Is  al- 
ready covered  by  MSHA  regulations, 
that  particular  items  should  be  de- 
leted, that  additional  sections  should 
be  added  covering  specific  provisions 
on  safety  In  the  storage  and  use  of  ex- 
plosives, that  the  signals  should  be  au- 
dible "under  normal  weather  condi- 
tions", that  some  wording  was  uiuxec- 
essary.  and  that  the  section  was  inap- 
propriate for  the  State  of  Alaska. 

The  Office's  review  of  these  com- 
ments led  to  the  consideration  of  four 
major  alternatives  and  the  adoption  of 
alternative  1. 

(1)  Do  not  revise  this  Section  from 
the  proposed  rule: 

(2)  Reduce  the  audible  limit  to  one- 
quarter  mUe  or  less: 

(3)  Delete  the  requirement  for  peri- 
odic notification  and  posting  of  signs: 

(4)  Specify  the  signal  source  and 
signal  character. 

(B)  Alternative  2.  Several  com- 
menters recommended  that  the  audi- 
ble distance  requirement  for  signals  be 
reduced  to  one-quarter  mile  or  less. 
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Some  of  these  commenters  asserted 
that,  to  meet  the  requirement  that  the 
signal  t>e  audible  for  a  distance  of  one- 
half  mile,  the  noise  level  of  the  signal 
would  be  greater  than  allowed  by 
MSHA.  Although  the  particular  regu- 
lation was  not  specified  by  the  com- 
menters, 30  CFR  70.510(bH3)  of 
MSHA's  regulations  lists  a  table  of 
permissible  noise  exposure  levels  as 
follows: 
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(Figure  1) 

These  do  not  substantiate  the  com- 
menters' assertion  that  the  require- 
ment for  warning  signals  audible  to 
one-half  mile  from  the  blast  would  re- 
quire a  sound  source  that  would 
ejTceed  MSHAs  allowable  noise  levels 
at  the  mine.  First,  several  warning 
signal  devices  can  be  appropriately  po- 
sitioned at  strategic  locations  within 
the  one-half  mile  area  and  the  sound- 
ing of  the  several  devices  coordinated 
electronically  or  by  some  other  means. 
The  noise  levels  from  the  individual 
devices  would  be  considerably  less 
than  for  a  single  device  used  to  notify 
the  entire  one-half  mile  area.  The  Of- 
fice's regulations  do  not  specify  that  a 
single  signal  device  has  to  be  audible 
for  one-half  mile.  Rather  It  requires 
that  signals  that  are  audible  within  a 
range  of  one  half  mile  shaU  be  given. 

Second,  as  provided  In  MSHA's  Sec- 
tion 70.510(b)(3).  a  sound  level  of  115 
dBA  Is  an  allowable  level  for  up  to  IS 
minutes  per  day.  Adequate  warning 
signals  under  the  Office's  regulations 
can  t>e  conducted  to  aggregate  less 
than  15  minutes  per  day.  particularly 
considering  that  blasting  may  only  be 
conducted  within  a  total  aggregate  of 
four  one-hour  periods.  Thus,  warning 
and  all-clear  signals  may  be  divided 
Into  eight  segments  of  one  minute 
each,  far  less  than  the  15-minute  limit 
imposed  by  MSHA's  regulations. 

Third,  calculations  made  by  the 
Office  and  contained  In  its  administra- 
tive record  Indicate  that  a  warning 
signal  sounded  at  115  dBA  (MSHA's 
maximum  In  Table  1)  or  less  can  be 
audible  at  a  distance  of  one-half  mile. 

(C)  Coverage  by  MSHA.  Several  com- 
menters atated  that  the  provisions  of 
this  Section  are  already  adequately 
addressed  under  MSHAs  regulations. 
MSHA  has  only  one  proposed  signal 
warning  regulation  (30  USC  77.1308h). 
and  It  merely  provides  that  "ample 
warning  shall  be  given  .  .  ."  However. 
Section  515(b)(15KA)  of  the  Act  re- 


quires that  dally  notice  be  given  to 
residents/occupiers  in  the  area  that 
are  within  one-half  mile  of  the  blast 
site.  Therefore,  the  Office  decided  not 
to  alter  the  regulation,  because  the 
provisions  of  this  section  will  fulfill 
the  Act's  requirement  for  dally  notifi- 
cation of  the  public,  in  a  manner  that 
Is  satisfactory,  appears  to  be  most 
practical,  and  does  not  duplicate 
MSHA's  proposed  general  require- 
ment. 

(D)  Alternative  4.  A  few  commenters 
recommended  that  additional  provi- 
sions be  added  to  Section  816.65(b).  to 
specify  rules  on  handling  explosives, 
and  that  this  paragraph  be  modified 
to  specify  the  awtual  signal  tjrpe  and 
the  signal  source.  The  material  that 
was  recommended  to  be  Inserted  Is 
covered  In  MSHA's  rules.  30  cm  Part 
77.  Addition  of  those  rules  would  be 
mere  duplication  of  MSHA.  as  opposed 
to  the  requirements  for  when  signals 
are  to  t>e  given  and  at  what  distances 
they  must  be  audible,  and  would  not 
provide  any  greater  protection  to  the 
public  or  environment.  If  conditions  In 
particular  States  require  specific  sig- 
nals or  signaling  devices,  these  can  t>e 
adopted  in  that  State's  regulations. 

(D)  Alternative  3.  Several  com- 
menters recommended  deletion  of  the 
provisions  for  periodic  notification  or 
communication  of  the  meaning  of  sig- 
nals and  maintenance  signs.  Com- 
menters felt  that  miners  and  visitors 
are  warned  and  Instructed  when  enter- 
ing the  property.  That.  In  Itself,  would 
not,  however,  provide  warning  Instruc- 
tions for  residents  within  one-half 
mile.  If  they  are  not  employees  of  the 
mine.  Therefore,  the  comments  were 
not  accepted. 

(E)  Other  comments.  (1)  One  com- 
menter recommended  that  the  section 
should  be  changed  to  "audible,  under 
normal  vcealher  conditions,  within  a 
range  of  one-half  mile."  The  Office 
did  not  feel  that  this  modification 
would  improve  the  regulations,  as  the 
phrase  "normal  weather  conditions" 
would  be  subject  to  highly  variable, 
and  the  statute  requires  adequate 
warnings  without  regard  to  the  type  of 
weather  conditions.  Indeed,  severe 
weather  is  the  time  when  warnings  are 
most  neces.sary.  because  of  the  In- 
creased danger  of  airblast  and  reduced 
visibility  for  persons  traveling  near 
the  permit  area. 

(2)  A  commenter  stated  that  the 
phrase,  "through  appropriate  instruc- 
tions." should  l>e  -deleted  as  unneces- 
sary additional  wording.  This  wording 
specifies  how  the  Information  shall  be 
communicated  and  the  Office,  there- 
fore, decided  It  should  be  retained  to 
ensure  that  the  Act  is  fully  imple- 
mented. 

(3)  Another  commenter  alleged  that 
there  are  significant  differences  be- 
tween most  mining  to  be  covered  by 


this  Section  and  conditions  of  mining 
In  the  State  of  Alaska.  This  comment 
was  believed  to  be  outside  the  scope  of 
this  national  rule-making  and  can  be 
more  appropriately  resolved  when  a 
particular  permanent  regulatory  pro- 
gram Is  approved  for  Alaska  under 
Subchapter  C  and  D. 

(4)  Several  commenters  alleged  that 
the  blasting  schedule  provision  is  re- 
dundant, because  audible  wsu-nings  re- 
quired prior  to  a  blast  under  Section 
816.65(c)  would  be  sufficient.  Audible 
warnings  alone,  however,  are  not  suffi- 
cient. The  Act  specifically  requires 
publishing  of  blasting  schedules  in  ad- 
vance. Furthermore,  audible  warnings 
will  not  provide  adequate  advance 
notice  either  to  persons  Inside  build- 
ings In  the  area  around  the  mineslte 
(and  thus  cut  off  from  the  signals),  or 
to  persons  who  travel  through  the 
blast  area  between  the  signal  and  the 
blast. 

(5)  Several  comments  cited  Gustafs- 
son  (page  256.  ref.  8)  on  the  effects  of 
atmospheric  conditions  on  the  propa- 
gation of  blast  noise,  as  Justification 
for  eliminating  the  four-hour  time  ag- 
gregate. Gustafsson  correctly  points 
out  that — 

"...  wind  direction,  wind  velocity, 
air  temperature,  and  air  pressure  have 
a  very  great  effect  on  the  propagation 
of  pressure  waves.  Even  the  tjrpe  of 
weather,  for  example  cloudy  or  almost 
clear,  should  be  taken  Into  considera- 
tion when  estimating  the  propagation 
of  pressure  waves. .  .  ." 

However,  the  multiple  time  frames 
allowed  by  the  "four-hour  aggregate" 
rule  of  Section  816.65(b)(2)(li)  and  the 
emergency  blasting  provisions  of  Sec- 
tion 816.65(a)  and  (b)  provide  a  degree 
of  flexibility  such  that  the  require- 
ment for  a  blasting  schedule  need  not 
be  the  cause  of  blasting  at  times  when 
atmospheric  conditions  may  cause 
propagation  of  blast  noise.  If  the  blast 
cannot  be  detonated  during  any  of  the 
scheduled  blasting  periods  because  of 
adverse  atmospheric  conditions,  the 
blast  can  be  detonated  when  necessary 
in  accordance  with  Section  816.65(a) 
and  (b). 

(6)  One  commenter  stated  that  the 
"four-hour  limit  is  meaningless."  as- 
serting that  operator  will  be  able  to 
blast  for  10  minutes  in  any  hour  and 
thus  b'ast  every  half -hour  throughout 
the  day.  The  regulations,  however,  do 
not  allow  this  to  occiu".  Section 
816.64(b)(1)  sUtes  that  "a  blasting 
schedule  shall  not  be  so  general  as  to 
cover  all  working  hours.  .  .  ."  Section 
816.64(b)(2Kii)  stetes  that  "such  peri- 
ods shall  not  exceed  an  aggregate  at 
four  hours."  (Emphasis  added.)  These 
sections  of  the  regulations  limit  blast- 
ing operations  to  not  more  than  four 
specific  hours.  Thus,  blasting  could 
occur  during  the  hours  of  9  a.m.-10 
a.m..  11  a.m.-12  pjn.,  1  pjn.-2  p.m.,  3 
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■p.m.-4  p.m-.  but  not  in  10-minute  In- 
crement* of  each  of  the  hours  9:00 
a.m.,  10:00  a.m.,  11:00  ajn.,  12:00  p.m.. 
1:00  pjn.,  2:00  pjn.,  3:00  p.m.,  4:00 
pjn.,  6:00  p.m.,  6:00  p.m.,  7:00  p.m.  To 
further  ensure  that  this  system  Is  not 
abused  and  provides  for  protection 
against  the  hypothetical  situation 
raised  by  commenters.  a  provision  was 
added  to  Section  816.64(c)  to  allow  the 
regulatory  authority  to  require  repub- 
lishing and  redistribution  of  the  blast- 
ing schedule,  If  there  is  a  substantial 
pattern  of  non-adherence  to  the  origi- 
nal schedule  as  evidenced  by  the  ab- 
sence of  blasting  during  scheduled  pe- 
riods. 

IV.  Section  816.6S(.d). 

(A)  A  few  commenters  pointed  out 
that  some  confusion  could  result  from 
the  wording  of  the  proposed  rules  as 
to  the  limit  of  the  "blasting  area"  to 
be  protected  from  entry.  Objections 
were  also  received  on  the  time  limit 
for  guarding  and  on  the  protection  of 
livestock.  Based  on  these  comments, 
the  final  rule  was  reworded  to  clarify 
the  area  to  be  regulated  and  to  elimi- 
nate the  requirements  of  prohibiting 
access  to  the  area  for  a  specific  time 
prior  to  the  blast. 

(B)  Several  commenters  stated  that 
use  of  the  term  "blasting  area"  would 
result  in  confusion  as  to  the  actual 
extent  of  the  area  to  be  regulated 
under  this  section.  The  term  "blasting 
area"  was  used  In  proposed  Sections 
816.65(d)  and  817.65(e).  to  mean  the 
area  possibly  subject  to  flyrock  from 
blasting.  However,  one  commenter 
stated  that  MSHA  presently  Interprets 
"blasting  area"  to  be  confined  to  the 
blast  hole  pattern. 

Another  commenter  expressed  the 
fear  that  the  Office's  proposed  rule 
would  be  interpreted  to  allow  unau- 
thorized persons  to  enter  the  blast- 
hole  pattern  area  at  any  time  until  10 
minutes  prior  to  detonation  of  the 
blast.  Such  an  Interpretation  is  unwar- 
ranted and  would  be  unacceptable  to 
both  MSHA  and  the  Office.  Further, 
by  deleting  the  words  "blasting  area" 
and  substituting  "an  area  possibly  sub- 
ject to  flyrock  from  blasting,"  the  con- 
fusion of  terms  will  be  eliminated. 

(C)  One  of  the  commenters  also 
pointed  out  that,  where  It  Is  necessary 
to  stop  traffic  during  blasting,  near 
public  roads,  the  10-minute  minimum 
control  limit  will  cause  extra  Inconve- 
nience to  the  traveling  public.  The 
Office  feels  that  it  is  not  necessary  to 
specify  a  particular  time  limit  prior  to 
the  blast  for  which  access  to  the  fly- 
rock area  should  be  controlled. 

The  purpose  of  the  rule  is  to  assure 
that  the  public  or  livestock  will  not 
enter  an  area  where  they  could  be  en- 
dangered by  flyrock  during  blasting 
and  that  access  to  the  area  after  a 
blast  win  not  be  permitted,  until  an  in- 


15189 

speetion  by  the  mining  personnel  indi- 
cates It  Is  safe  to  do  so.  To  accomplish 
this  may  require  that  access  to  the 
area  be  regulated  more  or  less  than  10 
minutes  prior  to  the  blast.  Thus,  if  the 
section  were  not  re-worded,  there 
would  be  confusion  about  the  area  to 
be  guarded  and  In  some  Instances  the 
public  would  l>e  subject  to  unnecessary 
inconvenience  due  to  the  specified 
time  limit  of  control  prior  to  the  blast. 
(D)  One  commenter  also  objected  to 
the  inclusion  of  livestock  In  the  regu- 
lation on  the  grounds  that  all  States 
have  livestock  fencing  laws  and  there- 
fore the  inclusion  of  livestock  was  re- 
dundant. Livestock  constitutes  "prop- 
erty" protected  by  the  Act.  Fencing 
may  not  be  successful  In  all  cases,  or 
fences  may  be  too  far  apart  to  pre- 
clude widespread  movement  of  ani- 
mals into  close  proximity  of  blasting. 
Therefore,  the  Office  decided  not  to 
delete  livestock  from  the  section. 

V Section  81€.€S(.e). 

Although  several  commenters  sup- 
ported the  proposed  version  of  this 
section,  other  comments  suggested 
that  either  it  be  deleted,  or  the  word- 
ing changed  to  agree  with  relevant 
MSHA  regulations.  Several  com- 
menters recommended  deletion  on  the 
grounds  that  the  guarding  of  charged 
holes  is  already  covered  by  MSHA  and 
that  an  additional  rule  covering  the 
same  Item  is  merely,  duplicative. 
MSHA  does.  In  fact,  cover  the  protec- 
tion of  charged  holes  under  30  CFR 
77.1303(g),  which  provides:  "Areas  in 
which  charged  holes  are  awaiting 
firing  shall  be  guarded  or  barricaded 
and  posted  or  flagged  against  unau- 
thorized entry."  The  Office  believes 
that  the  MSHA  rule  Is  adequate,  so 
that  the  Office's  proposed  rule  was  re- 
dundant. MSHA's  reg\ilation  will 
apply  to  surface  coal  mining  oper- 
ations throughout  the  active  phase  of 
mining.  Blasting  is  not  ordinarily  con- 
ducted at  other  times  in  the  surface 
mining  of  coal,  and  the  flagging/ 
guarding  of  holes  is  related  solely  to 
worker  protection,  not  those  outside 
the  mine-site. 

Section  8 1 6. 6S(/)— Airblast  Stand- 
ards 

(A)  Niunerous  comments  were  re- 
ceived on  a  variety  of  aspects  of  the 
airblast  standard,  including  recom- 
mendations for  both  higher  and  lower 
permissible  noise  levels,  changes  In 
frequency  specifications  in  Hertz 
(Hz.),  and  exemption  of  certain  struc- 
tures from  protection  by  the  stand- 
ards. A  review  of  the  comments  result- 
ed In  the  consideration  of  the  follow- 
ing alternatives.  Alternatives  10,  11 
and  12  have  been  adopted. 

(1)  Retain  the  rules  as  proposed; 

(2)  Increase  the  permissible  airblast 
level; 
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(3)  Decrease  the  permissible  alrblast 
noise  level  standards: 

(4)  Permit  a  percentage  of  the  blasts 
to  exceed  the  noise  level  standards: 

(5)  Delete  the  alrblast  noise  level 
standards  entirely: 

(6)  Change  the  Hz  (±  3dB)  in  the 
table  in  Section  818.65(eKl)  to  Hz 
(-3dB): 

(7)  Delete  the  C-welghted  noise  level 
standards: 

(8)  Replace  the  numerical  alrblast 
noLse  level  standards  with  a  stemming 
requirement: 

(9)  Use  only  one  frequency  specifica- 
tion. Instead  of  multiple  specifications: 

(10)  Delete  the  reference  to  the 
permit  area  In  Section  816.85(eMl)  and 
allow  a  waiver  from  persons  leasing 
structures  from  the  operators: 

(11)  Add  a  provision  enabling  the 
regulatory  authority  to  require  moni- 
toring of  blasts: 

(12)  In  Section  816.85(eK2)  change 
the  upper  limit  of  frequency  from 
SOCHz  to  200Hz  and  specify  "Type  1" 
sound  level  meters  for  C-slow  measure- 
ments. 

II.  Analysis  of  Comments  and  Alter- 
natives 

A.  /n^roduciion. —MSHA  health 
standards  in  30  CTR.  Parts  70  and  71. 
protect  only  mine  workers  from  hear- 
ing loss  caused  by  continuous  noise, 
such  as  that  emitted  by  trucks,  shov- 
els, car  shutters,  and  crushers.  Howev- 
er, impulsive  noise,  such  as  alrblast  re- 
sulting from  the  detonation  of  explo- 
sives is  not  similarly  regulated  by 
MSHA.  Because  impulsive  alrblast  can 
cause  property  damage  (Ref.  21.  pp 
2.3.15;  Ref.  25.  p.400).  the  Office  has 
adopted  standards  to  prevent  damage 
to  structures  and  to  protect  the  public 
from  noise  resulting  from  alrblast. 

Alternatives  2,  3,  and  5.  Reference  21 
was  written  in  1974  and  was  based  on 
26  quarry  blasts  and  an  analysis  of  the 
results  of  a  great  deal  of  previous  work 
by  other  researchers.  This  reference 
recommended  a  138  dB  linear  peak 
value  (equivalent  to  the  130  peak 
measured  at  six  Hz  or  lower  peak  re- 
sponse) as  a  minimum  allowable  level 
for  airblast.  based  on  damage  probabil- 
ities. This  data  was  further  supported 
by  more  recent  work. 

The  airblast  noise  level  standards  of 
the  regulations  are  based  largely  on  a 
special  study  conducted  by  the  Bureau 
of  Mines  (Ref.  22).  The  time  histories 
of  hundreds  of  cases  of  ground  vibra- 
tion, airblast.  and  structural  response 
to  ground  vibration  and  airblast  were 
plotted  and  analyzed.  Using  the  ob- 
served structural  response  to  ground 
vibration  and  airblast  and  obser\'ed 
damage  to  the  structures,  an  appropri- 
ate airblast /ground  vibration  equiv- 
alence, consistent  with  the  latest  data 
on  structure  response,  damage,  and 
tolerable  levels  was  derived. 
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The  noise  level  limitations  specified 
in  the  table  in  Section  818.85(eKl)  rep- 
resent the  conclusion  of  the  Bureau  of 
Mines  study,  the  latest  state-of-the-art 
in  understanding  coal  mine  blasting 
alrblast  on  structures  and  methods  of 
measurement  of  that  airblast.  To  in- 
crease reliability,  two  independent  ap- 
proaches were  used  to  derive  the 
values  specified  In  the  regiilation. 

(1)  The  first  analysis  involved  deter- 
mination of  the  structural  response  as- 
sociated with  a  one-inch-per-second 
ground  vibration.  Plots  were  made  of 
the  previously  described  data  orga- 
nized Into  four  classes:  one-story 
homes,  two-story  homes,  comer  re- 
sponses (structural),  and  mid-wall  re- 
sponses (non-structural). 

The  airblast  response  data  were 
then  similarly  analyzed,  except  that 
the  above  four  categories  were  each 
examined  for  six  types  of  alrblast  de- 
scriptors. The  results  of  this  series  of 
comparisons  correlated  very  closely, 
probably  because  the  natural  frequen- 
cies of  structures  '  are  within  a  narrow 
range  (Ref.  12.  pp.  6&7). 

Based  on  the  first  method  of  analy- 
sis, it  was  decided  that  the  amplitude 
of  mid-wall  and  comer  motions  of 
structures  could  be  limited  to  levels 
below  those  causing  damage,  by  limit- 
ing the  amplitude  of  airblast  from  135 
to  137dB,*  when  measured  on  a  blast 
meter  (Ref.  20.  pp  20-23  and  21.  p.  14) 
that  measures  the  peak  amplitude  and 
has  a  flat  frequency  response  of  0.1  to 
200  Hz  (135  dBL  (O.lHz).  or  when  the 
amplitude  of  airblast  is  limited  to  109- 
112  dB  wkea  measured  with  a  "type  1" 
sound-level  meter  that  will  hold  the 
peak  reading  and  uses  the  C-weight- 
Ing.  slow  response  descril)ed  in  ANSI 
Standards  Sl.4-1971  (dBC-slow). 

Limiting  airblast  to  137  dBL  (O.lHz) 
would  protect  structures  from  struc- 
tural damage,  when  the  most  disad- 
vantageous combination  of  structure 
response  to  ground  vibrations  and 
structure  response  to  airblast  is  con- 
sidered (Ref.  22).  Consequently,  the 
use  of  135  dBL  (0.1  Hz)  provides  a 
slight  safety  factor  to  preclude 
damage  to  structures.  This  factor  was 
also  needed  to  try  to  reduce  human 
annoyance  factors  from  mid-wall 
structure  motions  and  associated  rat- 
tling (Ref.  21,  pp.  15  and  16).  C- 
weighted-slow  responses  were  similarly 
analyzed,  with  the  value  of  109  dB  C- 
slow  recommended  as  being  equivalent 
to  the  135  dBL  (0.1  Hz)  level. 


'A*  uaed  In  Ref.  22.  the  natural  frequency 
of  the  structure  Is  that  frequency  at  which 
the  structure  tends  to  vibrate  when  excited 
by  an  Impulsive  loading  such  as  alrblast  or 
ground  vibration  from  blasting. 

'As  used  in  Ref.  22.  the  dB  (decibel)  Is  a 
measurement  of  sound  pressure  and  Is  de- 
fined as  20  times  the  logarithm  to  the  base 
10  of  the  ratio  of  the  measured  pressure  to  a 
reference  pressure  of  20  micro  newtons  per 
square  meter. 


(2)  A  second  Independent  technique' 
was  used  to  analyze  the  alrblast  re- 
sponse data,  involving  displacement 
produced  strain  which  Is  related  to 
cracking  In  interior  walls  (Ref.  22,  p. 
4),  according  to  the  following  method: 

Method    No.    2:    (Displacement-pro- 
duced strain  method) 
lowest  observed  damage  level 

I 
0.018  In  maximum  wall  displacement 

i 
using  lowest  natural  frequencies 

i 
compute    theoretical    associated    air- 
blast 

Method  No.  2  was  used  because  dis- 
placement, or  the  distance  a  particle 
moves,  is  not.  by  Itself,  a  gcxxl  damage 
predictor,  since  displacement  is  fre- 
quency dependent.  Thus,  both  dis- 
placement and  frequency  should  be 
specified.  (Peak -particle  velocity  does 
not  have  this  disadvantage,  because  it 
Is  not  frequency  dependent).  However, 
structure  walls  and  comers  have  defi- 
nite frequency  ranges  (Ref.  22.  p.  4). 

An  analysis  was  performed  to  deter- 
mine the  airblast  levels  associated 
with  the  lowest  damage  case  in  the 
available  daU  of  0.016  Inches  maxi- 
mum wall  displacement.  For  both  mid- 
walls  and  gr(}S8-structure  motions 
(corners),  the  most  strict  values  were 
derived  by  taking  the  lowest  natural 
frequencies  typically  encoimtcred.  12 
Hz  for  mid-walls  and  six  Hz  for 
comers.  In  all  cases,  the  associated 
airblast  level  for  both  one-  and  two- 
story  homes  equaled  or  exceeded  the 
135  dBL  (O.lHz)  peak  linear  and  109 
dB  C-slow,  with  most  values  within  a 
few  dB  of  these  limits,  further  indicat- 
ing that  the  135  dBL  (0.1  Hz)  and  109 
dB( C-slow)  limits  are  necessary  to  pro- 
tect from  structural  damage. 

(3)  The  use  of  C-slow  measurements 
has  t)een  recommended  in  the  Com- 
mittee on  Hearing  Bioacoustic 
(CHABA)  Working  Group  89  report  to 
the  EPA.  (Ref.  5,  pp.  V-l-V-5).  The 
Office  is  not  convinced  that  this 
method  Is  superior  to  peak-linear: 
however,  C-slow  is  Included  as  an  al- 
ternative, based  on  CHABA's  recom- 
mendation, to  provide  for  the  lise  of 
another  class  of  monitoring  instru- 
ments which  will  give  equivalent  indi- 
cations of  potentially  damaging  air- 
blast  to  the  other  types  of  Instruments 
allowed  under  the  regulations. 

(4)  Some  commenters  suggested 
lower  noi^ie  decit>el  standards,  based  on 
argtmients  that  human  annoyance  Is 
caused  at  levels  of  noise  below  the  pro- 
posed standards.  Some  commenters 
dispute  this,  arguing  that  prevention 
of  human  annoyance  goes  beyond  the 
requirements  of  the  Act.  The  latter 
commenters  felt  that  the  135  decibel 
(0.1  Hz  or  lower)  specification  was  \m- 
reasonable.  because  It  provides  an  ad- 
ditional safety  factor  (Ref.  22.  pp.  3-5) 
to  prevent  human  annoyance,  as  com- 


pared with  the  one-inch-per-second 
peak-particle  velocity  limitation,  and 
should  be  raised  to  137  decibels. 

A  State  agency  submitted  compre- 
hensive testimony  on  the  annoying  ef- 
fects to  humans  of  alrblast  at  coal 
mine  blasting.  Two  commenters  docu- 
mented the  relationship  between  sonic 
boom  and  stirface  mine  alrblasts. 
Based  on  a  large  volimie  of  data,  the 
commenters  recommended  changing 
the  table  values  of  ISSdB,  132dB, 
130dB  and  109dB.  to  128dB,  125dB, 
123dB  and  98dB,  respectively.  These 
data  lend  support  to  135dB.  rather 
than  137dB  as  a  reasonable  level.  Mid- 
wall  motions  and  associated  rattling 
caused  by  airblast  (Ref.  22.  pp.  1-5) 
cause  not  only  human  annoyance,  but 
can  also  cause  minor  damage  such  as 
falling  bric-a-brac  and  dlslodgement  of 
Items  from  shelves.  Furthermore,  the 
Act  requires  preventing  harm  to  public 
health  and  safety,  which  includes  pre- 
vention of  severe  annoyance  to  people 
(see  Section  515(bK15)). 

The  two  adverse  effects  from  air- 
blast  that  were  emphasized  In  the  ar- 
gument for  lower  airblast  levels  were 
loss  of  sleep  and  a  startle  effect.  The 
regulations  already  are  believed  to  al- 
leviate loss-of-sleep  problems,  by  pro- 
hibiting night-time  blasting,  except  In 
the  case  of  a  documented  safety 
hazard  under  Section  816.65(a).  Such  a 
safety  hazard,  where  documented  to 
the  satisfaction  of  the  regulatory  au- 
thority, should  reasonably  take  prior- 
ity over  loss  of  sleep.  It  will  be  the  re- 
sponsibility of  the  regulatory  authori- 
ty to  assure  that  the  night  blasting 
waiver  provision  is  not  abused.  There- 
fore, the  Office  decided  not  to  adopt 
more  stringent  noise  standards  in  re- 
sponse to  the  loss-of-sleep  comments. 

The  "startle  effect"  cited  by  a  com- 
menter  is  based  on  studies  of  sonic 
booms,  which  are  similar  to  airblast 
from  blasting.  However,  sonic  booms 
are  normally  unpredicted  events.  Be- 
cause of  the  blasting  schedule  provi- 
sion of  Section  816.64  and  prohibiting 
of  blasting  outside  normal  daylight 
hours.  Section  818.65(a),  the  public 
will  have  reasonable  notice  of  when  to 
expect  blasting,  thereby  alleviating 
the  startle  effect.  Also,  the  Office 
notes  that  a  warning  signal  is  required 
to  alert  the  public  before  blasting.  Sec- 
tion 816.65(c). 

Furthermore,  it  is  important  to  note 
that,  because  the  decibel  scale  is  loga- 
rithmic, a  7  decibel  (db)  reduction 
from  the  proposed  standard  amounts 
to  a  reduction  of  about  55  percent  in 
the  soimd  pressure.  (For  instance, 
132dB  =  1.69  psi,  125dB  =  .75  psL)  Based 
on  typical  alrblast  levels  (Ref.  21,  p.  12 
and  Ref.  19.  pp.  12  and  13),  this  would 
be  a  very  difficult  reduction  to  achieve 
as  an  absolute  limitation.  Since  Sec- 
tions 816.64  and  816.65(a)  already  sub- 
stantially alleviate  the  two  objections 
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of  "loss  of  sleep"  and  "startle  effect." 
the  proposed  airblast  standards  have 
not  been  lowered. 

(5)  Some  commenters  stated  that 
meeting  the  one-inch-per-second  peak- 
velocity  limitation  will  automatically 
control  airblast  damage.  This  is  not 
true.  In  addition  to  the  charge  weight 
per  delay  and  distance  from  the  blast, 
which  do  control  both  airblast  noise 
and  ground  vibrations,  damage  from 
airblast  Is  independently  a  function  of 
the  type  of  biu-den  being  blasted,  type 
and  amount  of  stemming  being  used 
(Ref.  25,  p.  403),  improper  or  lack  of 
covering  of  surface  detonating  cord, 
and  lack  of  attention  to  rock  structur- 
al weaknesses  and  weather  conditions 
(Ref.  21,  p.  15,  Ref.  8,  p.  220,  and  Ref. 
13,  p.  15).  Thus,  control  of  ground  vi- 
brations alone  will  not  prevent  airblast 
damage,  and  the  specifications  of  Sec- 
tion 816.65(e)  are  necessary  for  limit- 
ing alrblast. 

(6)  A  few  commenters  stated  that 
the  alrblast  standards  are  based 
merely  on  preventing  crack  extensions 
In  walls  of  structures  and,  therefore, 
distort  the  purposes  of  the  Act.  How- 
ever. Section  515(b)(15)  of  the  Act  re- 
quires prevention  of  damage  to  struc- 
tures. Propagation  of  an  existing  crack 
is  a  reasonable  definition  of  damage, 
and  the  prevention  of  such  events  is 
not  an  unreasonable  restriction.  Of 
course,  airblast  can  also  cause  initi- 
ation of  new  cracks,  also  considered 
"damage"  by  the  Office.  As  discussed 
above,  the  airblast  standard  will  also 
help  to  reduce  human  annoyance.  In- 
dependent of  structural  damage. 

(7)  Without  giving  reasons,  several 
commenters  asserted  that  the  study  of 
Reference  22  cannot  be  defended. 
Some  commenters  (again  without  a  ra- 
tionale) felt  that  the  alrblast  standard 
is  Inappropriately  tied  to  the  one-inch- 
per-second  peak-particle  velocity  limi- 
tation. The  study  In  Reference  22  was 
based  on  hundreds  of  structure  re- 
sponse, ground  vibration,  and  alrblast 
time  histories.  These  data  were  ob- 
tained from  field  studies  involving  sur- 
face mine  production  blasts  and  onslte 
field  measurements.  The  Bureau  of 
Mines  has  been  the  nation's  leading 
research  organization  In  the  field  of 
blast  vibrations  for  over  20  years.  The 
researcher  who  conducted  the  study 
on  which  the  airblast  standard  is 
based  Is  a  recognized  authority  In  the 
field  of  alrblast  and  ground  vibrations. 
The  large  volume  of  data  contributing 
to  the  study,  the  reputation  of  the  or- 
ganization (X)nductiiig  the  study,  and 
the  qualifications  of  the  investigator 
lend  strong  credibility  to  the  study. 

None  of  the  commenters  stating  that 
the  study  cannot  be  defended  have 
given  any  compelling  rebuttal  to  the 
study.  None  of  the  commenters  gave 
substantial  data  which  would  establish 
that  noise  levels  significantly  greater 
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than  those  to  be  allowed  under  the 
regulations  could  preclude  damage  to 
structures.  Rather,  they  mainly 
argued  that  the  specified  limits  cannot 
be  met  100  percent  of  the  time.  As  ex- 
plained below,  airblast  can  and  should 
be  adequately  controlled  to  meet  the 
regulation  without  a  variability  provi- 
sion. 

Further,  damage  to  structures  is  cre- 
ated through  structtu-al  vibrations 
from  both  ground  vibrations  and  air- 
blast.  Through  analysis  of  hundreds  of 
vibration  records  from  production 
blasts,  the  Bureau  of  Mines  estab- 
lished a  reliable  equivalence  between 
the  response  of  a  structure  to  a  one- 
lnch-r>er-second  peak-particle  velocity 
and  the  airblast  levels  Specified  In  the 
tables.  (Ref.  22,  pp.  1-5).  The  validity 
of  the  one-inch-per-second  peak-parti- 
cle velocity  ground  vibration  damage- 
prevention  criterion  is  established  In 
the  preamble  discussion  of  Section 
816.65(f). 

Therefore,  the  validity  of  the  air- 
blast  table  values  for  preventing 
damage  has  been  adequately  estab- 
lished by  correlation  between  ground 
vibration-produced  damage  and  air- 
blast  noise  levels.  The  Inapproprlate- 
ness  of  tying  the  airblast  criterion  to 
the  one-inch-per-second  peak-velocity 
limitation  was  only  alleged  by  the 
commenters,  bul  no  Justification  was 
offered.  Therefore,  the  Office  believes 
it  entirely  correct  to  establish  the 
noise  level  standards  in  the  manner  se- 
lected. 

(C)  Alternative  4.  Several  com- 
menters stated  that  the  table  stand- 
ards cannot  be  met  consistently  be- 
cause of  variations  in  rock  subjected  to 
blasting  and  weather  conditions.  Some 
commenters  recommended  that  the 
operator  be  permitted  to  exceed  the 
standard  20  percent  of  the  time. 

Historically,  alrblast  from  coal 
mining  has  not  been  pervasively  regu- 
lated In  this  country.  Therefore,  it  has 
not  been  necessary  for  all  mine  opera- 
tors to  systematically  design  blasts  to 
limit  airblast,  except  where  specific 
complaints  arose.  Commenters'  re- 
quests that  the  limitation  be  met  only 
80  percent  of  the  time  appear  to  be 
based  on  the  range  of  airblast  occur- 
ring under  current  practice,  rather 
than  what  the  industry  is.  In  fact,  ca- 
pable of  achieving.  Reference  25, 
pages  403  to  405,  describes  blast  design 
techniques  such  as  stemming  and 
proper  burden  which  will  reduce  air- 
blast  to  a  level  meeting  the  standards. 
(See  also  Ref.  21,  pp.  3  and  15).  The 
necessity  to  consider  weather  condi- 
tions in  reducing  the  propagation  of 
airblast  is  discussed  In  Reference  25,  p. 
404:  Ref.  3,  p.  15,  and  Ref.  21,  p.  15. 
The  Office,  therefore,  believes  that 
the  operator  will  be  able  to  meet  the 
standard.  If  adverse  weather  problems 
develop,  such  as  a  strong  wind  blowing 
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In  the  direction  of  nearby  structures 
from  the  blast  operation  or  a  strong 
temperature  Inversion  (Ref.  25,  p.  404 
and  Ref.  21.  p.  15),  it  may  be  necessary 
to  reschedule  blasting  until  adverse 
conditions  subside.' 

Further,  a  standard  requiring  com- 
pliance only  80  percent  of  the  time 
could  subject  the  public  to  potentially 
damaging  alrblast  for  20  percent  of  ail 
shots.  Such  a  standard  would  not  ful- 
fill the  provision  of  Section 
515(b)(15KC)  of  the  Act.  which  re- 
quires prevention  of  damage  to  prop- 
erty outside  the  permit  area  by  limit- 
ing the  duration  and  frequency  of 
blasting.  Furthermore,  allowance  for 
the  standards  to  be  violated  20  percent 
of  the  time  1»  particularly  Inappro- 
pralte  where,  as  here,  the  Office  finds 
that  the  factors  leading  to  exceed- 
ances  are  within  the  Indsutry's  ability 
to  avoid  violation  of  the  standard.  Fi- 
nally, because  blasting  is  a  non-con- 
tinuous, essentially  non-regularized  ac- 
tivity, a  compliance  standard  allowing 
for  20  percent  of  violations  of  a  stand- 
ard would  be  virtually  Impossible  to 
enforce  consistently  through  field  sur- 
veillance. Such  a  standard  would  re- 
quire very  heavy  commitment  of  regu- 
latory authority  resources  to  monitor 
for  unpredicatble  periods  of  time  in 
amassing  and  analyzing  data  until  suf- 
ficient data  were  obtained  to  calculate 
a  20  percent  deviation  figure. 

(D)  Alternative  6.  One  commenter 
suggested  a  specification  of  (-3dB) 
only,  rather  than  (±3dB)  in  Section 
816.65(f)(1).  A  second  commenter  felt 
that  (±3dB)  allows  too  much  toler- 
ance. No  rationale  or  Justification  was 
given  for  the  change  from  (±3dB)  to 
(-3dB),  and  the  Office  did  not  adopt 
the  first  comment.  The  (±3dB)  de- 
fines the  frequency  response  limit  of 
the  measuring  instnunents  and  not 
the  accuracy  of  the  measuring  system 
(Ref.  21,  pp.  4  and  5).  It  is  not  a  toler- 
ance allowed  to  the  operator  in  meet- 
ing the  standsird,  but  rather  an  instru- 
ment calibration  specification.*  The 
( ±3dB)  was  determined  to  be  a  proper 
specification.  The  rule  has  not  been 
changed  in  that  regard. 

(E)  Alternative  7.  Commenters 
stated  that  the  C-welghted  standard  is 
not  valid,  l)ecause  it  is  alleged  not  to 
respond  to  a  great  deal  of  low  frequen- 
cy energy  associated  with  blasting. 
However.  Reference  22,  pp.  1-5.  estab- 
lished   the    equivalence    of    the    C- 


'  A  temperature  Inversion  is  a  condition  in 
which  the  temperature  decreases,  then  In- 
creases with  altitude,  rather  than  decreas- 
ing with  altitude,  causing  sound  waves  to  be 
refracted  l)ack  to  the  earth.  (Ref.  25.  pp. 
404-405)  (Knowledge  of  the  existence  of  a 
temperature  inversion  can  t>e  obtained  from 
local  weather  bureaus). 

*The  limit  of  the  frequency  of  a  given  In- 
strument Is  that  frequency  at  which  the  in- 
strument fails  to  respond  to  three  decibels 
or  more  of  the  actual  noise  present. 
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weighted  standard  to  the  other  air- 
blast  damage  standards,  in  terms  of  it« 
effect  on  structures  and  use  in  pre- 
cluding damage,  thereby  Indicating  its 
utility  even  in  low  frequency  situa- 
tions. The  Committee  on  Hearing  and 
Bioacoustlcs  has  supported  the  C- 
weighted  measurements  to  the  EPA 
(Ref.  5,  pp.  V-l-V-5).  A  state  agency. 
In  its  comments  on  this  section,  also 
presented  a  proposed  C-weighted  spec- 
ification but  made  no  comment  as  to 
its  validity.  Therefore,  the  Office  de- 
cided to  retain  the  C-weighted  stand- 
ard. 

(P)  Alternative  8.  One  commenter 
felt  that  a  stemming  requirement 
should  be  specified,  rather  than  an 
alrblast  limitation,  and  another  com- 
menter supported  the  Office's  propos- 
al not  to  Include  a  stemming  limita- 
tion. Stemming  is  insert  material 
placed  in  the  top  of  the  blast  hole 
above  the  explosive  charge.  Proper 
stemming  alone  will  not  control  air- 
blast.  Proper  blast  design  (Ref.  1,  pp. 
373-396)  and  attention  to  weather  con- 
ditions (Ref.  21.  p.  15.  Ref.  25  p.  404) 
are  also  important  In  controlling  air- 
blast.  Thus,  the  suggestion  to  replace 
the  alrblast  noise  levels  limitation 
with  a  stemming  requirement  was  re- 
jected. 

<0)  Alternative  9.  Some  commenters 
felt  that  four  different  frequency 
specifications  would  be  difficult  to  en- 
force and  recommended  that  only  one 
be  selected.  All  of  these  commenters 
recommended  their  own  alrblast  crite- 
ria, each  based  on  four  frequency  re- 
sponse spectra,  which  Is  also  the  basis 
for  the  Office's  standard.  The  Office's 
multiple  frequency  standard  was  se- 
lected, because  a  wide  variety  of  air- 
blast  monitoring  equipment  is  availa- 
ble with  a  wide  variety  of  frequency 
response.  Since  a  reliable  comparabil- 
ity of  the  frequency  responses  was  es- 
Ublished  in  Ref.  22.  pp.  1-5,  the  multi- 
ple standard  was  adopted  to  avoid 
unduly  limiting  the  use  of  various 
types  of  monitoring  equipment,  all  of 
which  are  capable  of  reliably  detecting 
damaging  levels  of  alrblast.  Because 
the  four  different  frequency  specifica- 
tions amount  to  essentially  the  same 
level  of  noise  control,  the  Office  has 
decided  to  retain  the  four  specification 
standards  to  allow  for  the  use  of  a 
wider  variety  of  testing  equipment. 

(H)  Alternative  10.  Some  com- 
menters suggested  deleting  the  limita- 
tion on  the  exemption  of  property 
owned  by  the  permittee  and  exempt 
from  the  alrblast  standard  only  that 
property  in  a  permit  area.  Another 
commenter  suggested  deleting  this 
limitation  on  the  assumption  that  the 
permittee's  property  not  be  leased  to 
any  other  person.  The  first  suggestion 
was  accepted,  because  the  Office  be- 
lieved it  unreasonable  to  require  a 
person  to  protect  his  own  property 


from  alrblast  whether  or  not  It  is 
within  the  permit  area.  In  response  to 
the  second  comment,  the  regulation 
was  modified  to  allow  a  person  leasing 
a  structure  from  the  permittee  to  sign 
a  waiver  relieving  the  operator  from 
meeting  the  alrblast  limitation,  with 
respect  to  that  structure. 

(I)  Alternative  11.  The  proposed 
rules  on  alrblast  made  no  provision  for 
requiring  alrblast  monitoring,  where 
violation  of  the  standard  is  suspected. 
The  ground  vibration  Section 
816.67(c),  has  such  a  provision.  To 
enable  the  regulatory  authority  to 
properly  enforce  the  alrblast  provi- 
sions, wording  has  been  added  at  Sec- 
tion 816.65(e)(4). 

(J)  Alternative  12.  One  commenter 
correctly  stated  that,  since  the  major 
part  of  sound  energy  Is  in  frequencies 
below  200  Hz,  specifying  a  blast  meter 
with  at  least  500  Hz  is  unnecessary 
and  would  eliminate  the  use  of  satis- 
factory instruments  that  are  presently 
available.  The  Office  agreed  with  this 
analysis  and  has  changed  the  regula- 
tions to  reduce  the  frequency  response 
specification  to  200  Hz. 

(K)  Other  Comments.  One  com- 
menter felt  that  the  specification  in 
the  regulation  for  the  frequency  limit 
of  the  noise  measuring  system  should 
Xxd  flat  or  (»Jlbrated.*  However,  the 
commenter  did  not  provide  evidence  of 
a  comprehensive  data  base  suggesting 
that  such  equivalencies  can  be  routine- 
ly made  on  a  national  basis.  The  regu- 
lation has  not  been  changed,  as  requir- 
ing a  flat  response  assures  that  ade- 
quate monitoring  instruments  will  be 
used.  f\irther.  use  of  calibrated  sys- 
tems on  a  routine  basis  would  cause 
doubt  as  to  the  accuracy  of  data  col- 
lection. 

Another  commenter  felt  that  ad- 
verse weather  conditions  should  t)e 
used  by  the  regulatory  authority  to 
determine  extenuating  circumstances 
in  any  decision  on  penalties  assessed 
for  violation.  This  suggestion  was  not 
accepted.  As  discussed  more  fully 
above.  It  is  the  operator's  responsibili- 
ty to  take  weather  conditions  into  ac- 
count when  firing  a  blast.  The  opera- 
tor should  not  create  a  situation  dam-, 
aging  to  a  private  structure,  regardless 
of  weather  conditions,  because  the  op- 
erator can  delay  blasting  until  after 
weather  returns  to  normal. 

Some  commenters  correctly  stated 
that  three  types  of  soimd  level  meters 
are  described  in  ANSI-SI.  4-1971.  As 
pointed  out  in  Ref.  12,  p.  22,  a  large 
amoimt  of  the  energy  in  alrblast  and 
ground  vibration  is  contained  in  fre- 
quencies below  20Hz.  This  Is  reflected 


'A  specif Icatlon  that  an  instrument's  re- 
sponse is  flat  means  that  the  response  to 
the  frequencies  within  Its  range  is  constant 
to  within  less  than  one  dB.  Calibration  at- 
tempts to  establish  an  equivalence  between 
an  Instrximent  without  a  flat  response  and 
one  with  a  flat  response. 


in  the  different  sound  levels  specified 
when  using  different  blast  meters.  Be- 
cause Types  two  and  three  sound  level 
meters  described  in  SI.  4-1971  have 
frequency  cutoffs  at  20Hz  and  Type 
one  meters  have  a  frequency  response 
down  to  lOHz.  it  is  evident  that  Type 
two  and  Type  three  meters  would  not 
give  as  good  an  Indication  of  the  po- 
tential damage  as  a  Type  one  meter. 
The  final  regulations  reflect  this  by 
requiring  that  only  Type  one  meters 
be  used  for  the  C-weighted.  slow  re- 
sponse values. 

VII.  Sections  816.S5{f). 

A.  Substantial  comment  was  received 
on  proposed  Section  816.65(g).  Most  of 
the  comments  requested  that  the 
1.000-foot  limitation  in  subsection  (1) 
be  reduced  to  some  lower  limit,  on  the 
theory  that  this  limitation  was  arbi- 
trary and  had  no  statutory  basis.  Sev- 
eral commenters  also  suggested  that 
the  500foot  limitations  in  subsection 
(2M3)  be  deleted.  Several  commenters 
felt  the  1.000- foot  limit  was  accept- 
able, assuming  that  specific  waiver 
provisions  are  available.  Other  com- 
menters argued  that  the  paragraph 
should  be  entirely  deleted,  because 
other  provisions  of  Section  816.65  as- 
sertedly  adequately  protect  the  public, 
maJdng  distance  limitations  unneces- 
sary. A  few  comments  stated  that  the 
phrase  "other  appropriate  investiga- 
tion" should  be  deleted,  and  a  few  re- 
quested that  a  provision  be  added  that 
the  distances  not  t>e  decreased  if  there 
was  a  probability  that  alrblast  or 
ground  vibration  would  be  increased. 
A  few  comments  stated  that,  either 
the  entire  section,  or  the  reference  to 
dwellings  should  be  deleted.  Several 
commenters  stated  that  the  1,000-foot 
limitation  would  impose  tinwarranted 
costs  on  the  industry.  Review  of  the 
comments  indicated  that  the  following 
alternative  should  be  considered  and 
that  alternative  3  should  be  adopted. 

(1)  Retain  Section  816.65(f),  as  in 
proposed  Section  816.65(g); 

(2)  Change  the  distance  limitations 
from  1.000/500'/500'/  to  300/300'/ 
5007,  or  to  V«  mile  /500/500' 

(3)  Add  the  term  "seismic  investiga- 
tions" to  Section  816.65(f),  retain  Sec- 
tions 816.65(fXl)  and  816.65(fK2)  as 
unchanged  tmd  delete  816.65(f  K3). 

B.  Analysis  of  Comments  and  Alter- 
natives. 

(1)  Legal  Authority.  Several  com- 
menters stated  that  the  1,000-foot  dis- 
tance limitation  requiring  regulatory 
authority  approval  for  its  waiver  was 
arbitrary  and  lacked  statutory  author- 
ity. This  argument  has  been  rejected 
In  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia  In  Re  Surface 
Mining  Regulation  Litigation  452  F. 
Supp.  327,  345-346.  (1978).  The  Court 
held  that  the  Office  does  have  author- 
ity to  establish  a  1,000- foot  distance 
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limit  on  blasting  in  Its  regulations 
under  Section  515(bKlS)  of  the  Act, 
where  those  regulations  do  not  abso- 
lutely prevent  mining.  Rather,  blast- 
ing operations  may  be  regulated.  If  al- 
lowed within  the  specified  limits,  upon 
approval  of  the  regulatory  authority. 

(2)  Alternative  2.  A  commenter 
stated  that  no  blasting  should  be  al- 
lowed within  */*  mile  of  a  residence 
under  any  conditions,  but  provided  no 
evidence  to  Justify  this  position. 
Therefore,  the  Oilice  declined  to 
accept  it. 

Several  commenters  recommended 
distance  limitations  for  Section 
816.65(fKl)  of  less  than  1,000  feet. 
Some  comments  suggested  500  feet, 
two  recommended  300  feet,  one  recom- 
mended 800  feet,  and  five  simply 
stated  that  1,000  feet  was  too  great  a 
distance.  Most  of  these  commenters 
based  their  recommendations  on  the 
incorrect  belief  that  the  Office  did  not 
have  statutory  authority  to  set  such  a 
limit. 

Several  others  stated  that  blasting  is 
done  safely  at  distances  closer  than 
1,000  feet,  and,  therefore,  should  be  al- 
lowed. The  fact  that  blasting  can  be 
done  safely  at  distances  less  than  1,000 
feet  from  a  structure  does  not  Justify 
eliminating  the  1,000- foot  limitation. 
Because  blasting  can  adversely  impact 
public  property  and  safety  at  distances 
up  to  1,000  feet,  if  not  properly  con- 
trolled, there  is  a  substantial  need  for 
close  scrutiny  by  the  regulatory  au- 
thority of  blasting  operations  within 
this  distance. 

FIyr<x;k  and  noise  are  particular 
problems  caused  by  blasting  within 
1,000  feet  of  dwellings.  In  Perry 
County.  Kentucky,  flyrock  from  sur- 
face mine  blasting  several  hundred 
feet  away  severely  injured  a  foiu--year- 
old  standing  in  the  doorway  of  his 
home  and  damaged  three  homes  and 
four  automobiles.  (Surface  Mining 
Control  and  Reclamation  Act  of  1977: 
Hearings  on  H.R.2.  before  the  Subcom- 
mittee on  Energy  and  Emrlronment  of 
the  House  Committee  on  Interior  and 
Insular  Affairs,  9Sth  Congress,  First 
Session.  Part  II.  p.  313  (1977)  ("House 
Hearings ").  In  Dante,  Virginia,  a  200- 
pound  rock  was  thrown  over  2,000  feet 
from  the  blasting  site  (House  Hear- 
ings. Part  II,  p.  313).  The  State  of  Ala- 
bama, recognizing  the  problem  of  fly- 
rock  and  noise,  specifies  a  distance 
limitation  on  blasting  of  800  feet, 
within  which  special  precautions  must 
be  taken  by  covering  all  detonating 
cord  to  minimize  alrblast  and  posting 
of  guards  to  protect  against  flyrock. 
(House  Hearings,  SUPRA  Part  I,  p. 
138).  Cases  have  been  revealed  where 
blocks  of  rock  up  to  one-half  cubic 
meter  have  been  thrown  hundreds  of 
meters.  (Oustafsson,  Ref.  8,  p.  86). 

Blasting  is  also  a  problem  with  re- 
spect  to   exceslve   ground   vibrations 
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within  1.000  feet  of  dwellings.  To 
comply  with  the  scaled  distance  for- 
mula of  60  at  1,000  feet,  the  maximum 
charge  weight  per  delay  is  278  pounds, 
as  shown  in  the  table  in  Section 
616.65(i)(2).  For  ammonium  nitrate 
fuel  oil  at  a  specific  gravity  of  0.8  gm/ 
cc,  this  amounts  to  a  Beven-tooi  charge 
length  placed  in  a  12-inch  diameter 
blasthole  and  a  12.5-foot  charge 
length  In  a  nine-inch  diameter  blast- 
hole.*  Since  single  charges  of  these 
lengths  would  be  unacceptable  (Ref.  1 
pp.  388-390)  for  blasting  in  a  typical 
surface  mine  with  bench  heights  of  50 
to  100  feet,  the  operator  would  have  to 
take  alternative  action  such  as  moni- 
toring all  shots,  using  a  modified  scale- 
distance  formula  as  allowed  in  Section 
816.65(b).  using  multiple-delay  deck 
charges  within  the  blasthole,  or  drill- 
ing smaller  diameter  blastholes.  To 
assure  compliance  with  the  one-inch- 
per-second  peak-particle  velocity  limi- 
tation In  such  a  close-in  situation,  it  is 
important  that  the  operator  make  his 
contingency  plans  known  to  the  regu- 
latory authority  and  have  them  ap- 
proved so  that  compliaiice  can  be 
properly  monitored. 

In  those  situations  where  the  opera- 
tor is  not  using  scaled  distances  but  is 
monitoring  each  blast,  special  precau- 
tions are  also  necessary,  such  as  those 
described  by  a  commenter.  That  com- 
ment stated  that,  historically,  an  oper- 
ator's charge  weights  were  400-1,000 
pounds.  Assuming  that  1,000  pounds  is 
a  common  charge,  this  would  repre- 
sent charge  lengths  of  25.5  feet  in  a 
12-inch  diameter  blasthole  and  45.4 
feet  in  a  nine-inch  blasthole.'  These 
would  be  acceptable  charge  lengths 
under  many  conditions  (Ref.  1,  pp. 
388-395).  Additional  precautions  to 
meet  the  one-inch-per-second  peak- 
particle  velocity  limit  may  be  needed 
as  shown  by  the  considerable  variabil- 
ity to  be  expected  from  use  of  the 
scaled  distance  formula. 

Medearls  (Ref.  12,  p.  44),  has  plotted 
predicted  peak-particle  ground  vibra- 
tion velocity  against  distance  for  a 
1,000-pound  charge.  The  curve  of  the 
plotted  data  passes  through  the  one- 
inch-per-second  peak-particle  velocity 
line  at  a  distance  slightly  greater  than 
600  feet.  Because  geological  conditions 
can  effect  the  propagation  of  ground 
motion,  as  has  been  Indicated  in  Ous- 
tafsson (Ref.  8,  p.  217),  some  scatter  of 
data  around  the  curve  of  predicted  ve- 


*  Calculations:  ANFO  specific  gravity  (den- 
sity)* 0.8  gm/cc  gm/ocx62.4«16/cu.  ft. 
(standard  conversion  factor) 

wT  'xh-volume  of  a  cylinder.  Therefore: 
0.8  X  62.4  xO  -  w  (.5)'  (7.1)  >  278.41b 

0.8xS2.4xr(.37S)'(12.6)=c277.SIb. 

*AN70  specific  gravity  (density)»0.8  gm/ 
cc  gm/cc  X  62.4  (Standard  Conversion 
Factor)  «lb./cu.ft.  (Standard  Conversion 
Table)  jrr'xh- volume  of  a  cylinder.  There- 
fore: .8x62.4yiK.5)'  (25.5)^1,000  lb, 
.8 X  62.4 XT<.375)' (45.4)  =  1.000  lb. 
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loclty  can  be  expected,  itwiicating  that 
the  one-lnch-per-«econd  limit  may  be 
exceeded  or  reached  at  distances  close 
to  1.000  ft..  If  blast  design  is  not  em- 
ployed. The  1.000  ft.  distance  limita- 
tion thus  provides  a  safety  factor  to 
account  for  this  scatter  and  to  alert 
the  operator  that  special  precautions 
must  be  taken  to  prevent  structural 
damage. 

(3)  Waiven.  Several  commenters 
sUted  that  the  1,000  foot  distance  was 
acceptable,  providing  that  the  regula- 
tions specified  the  written  waivers  by 
occupants  or  owners  of  any  structures 
within  1.000  feet  of  the  blast  site  could 
be  used  to  Justify  the  lesser  distances. 
instead  of  compliance  with  the  rest  of 
Section  816.65.  Such  waivers  do  not 
assure  the  regulatory  authority  that 
the  operator  will  take  the  necessary 
special  precautions  to  protect  the 
public  from  the  danger  of  flyrock  and 
to  protect  the  structures  involved 
from  possible  damage  caused  by  exces- 
sive ground  motion  or  airblast.  There- 
fore, this  suggestion  was  not  accepted. 
(4),  Redundancy.  Other  comments 
stated  that  the  other  provisions  of  the 
blasting  performance  standards,  such 
as  Sections  816.65(g).  816.65(f).  and 
816.65(h).  adequately  protected  struc- 
tures aiid  the  public,  making  the  1.000- 
foot/500-foot  limitations  unnecessary. 
The  Office  has  carefully  considered 
whether  Section  816.85<fKl)-(J)  are 
merely  redundant  to  other  sections 
and  has  concluded  that,  to  the  con- 
trary, these  provisions  are  essential  to 
a  rational  regulatory  scheme  for  blast- 
ing. Section  816.85(f)  establishes  re- 
quirements for  advance  approval  by 
the  regulatory  authority  of  particular 
blasting  events  by  the  operator,  that 
paragraphs  (c)(g)  &  (1).  which  are  gen- 
erally self-executing,  do  not  ordinarily 
require.  This  advance  approval  re- 
quirement Is  Important  when  blasting 
Is  conducted  In  close  proximities  to 
the  types  of  structures  and  facilities 
Involved. 

Numerous  comments  to  the  Office 
indicated  that,  ordinarily,  permit  ap- 
plicants cannot  be  expected  to  present 
detailed  Information  on  the  frequency, 
quantities,  and  location  of  blasting  bi 
the  appropriate  portion  of  the  applica- 
tion (30  CFR  780.13).  The  Office 
agreed  that  it  may  be  impossible  to  ac- 
curately establish  this  level  of  detail 
until  shortly  before  mining  operations 
actually  commence  In  the  field.  In  ad- 
dition, preblast  surveys  of  structures 
In  the  area  around  the  mine  will  not 
ordinarily  be  performed  until  after  a 
permit  Is  Issued,  so  data  on  conditions 
of  those  structures  suggesting  the 
need  for  special  precautions  in  the 
course  of  implementing  the  blasting 
performance  standards  will  not  be 
available  In  the  Initial  stage  of  the 
permit  process. 
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The  Act.  however,  requires  that 
mining  operations  not  be  conducted 
until  the  operator  has  borne  the 
burden  of  proving  ability  to  comply 
with  applicable  performance  stand- 
ards. (Sections  102.  506(a).  507(b). 
5a8(a).  510(a)-(b)  of  the  Act).  As  the 
operator  »111  not  be  able  to  provide 
such  a  demonstration.  In  detail,  during 
the  formal  permit  application  process. 
It  Is  essential  that  regulatory  authori- 
ty scrutiny  of  blasting  operations  take 
place  at  some  later  point,  prior  to  the 
conduct  of  blasting  In  relatively  close 
proximity  to  those  structures  and 
facilities  where  the  risk  of  harm  Is 
substantial.  Thus,  Section  816.6S(f)  is 
an  Important  alternative  to  clo.se  scru- 
tiny of  proposed  blasting  operations 
during  the  permit  application  review/ 
approval  stage. 

(5)  BasU/or  regulatory  authority  ap- 
proval A  few  comments  suggested  re- 
moving the  phrase  "other  appropriate 
investigations."  from  the  rule,  imply- 
ing that  a  preblast  survey  under  Sec- 
tion 816.62  is  sufficient  data  for  the 
regulatory  authority  to  authorize  a 
waiver  of  the  distance  limits  of  Section 
816.65(f).  Preblast  surveys  will  not 
necessarily  provide  sufficient  data, 
however,  to  determine  whether  the 
distance  limitation  should  be  reduced. 
First,  preblast  surveys  are  not  neces- 
sarily reqviired  to  assess  existing  physi- 
cal condltlons-of  structures.  Survey  re- 
ports may,  but  are  not  required  to. 
specify  how  the  operator  Intends  to 
blast.  Second,  seismic  or  geologic  In- 
vestigations may  be  necessary  or  con- 
sidered appropriate  by  the  regulatory 
authority  to  Indicate  special  condi- 
tions existing  In  the  area  around  the 
blast  site  warranting  special  operation- 
al precautions.  Third,  to  determine  if 
airblast  noise  limits  will  be  compiled 
with,  it  may  be  necessary  to  develop 
information  on  weather  conditions 
and  proposed  blasting  procedures.  All 
of  these  are  elements.  In  addition  to  a 
preblast  survey  report,  that  may  be 
needed  by  the  regulatory  authority 
before  approval  is  granted  under  Sec- 
tion 816.65a).  Therefore,  the  phrase 
"other  appropriate  investigations"  has 
not  been  deleted. 

A  few  commenters  suggested  that  a 
provision  should  be  added  that  in  no 
case  should  the  distance  be  reduced  If 
there  was  a  probability  that  the 
ground  vibrations  or  airblast  noise 
would  be  Increased  by  blasting  author- 
ized under  Section  816.65(f).  Such  an 
addition  would  be  redundant,  however, 
as  Paragraphs  (c)  and  (I)  already  speci- 
fy the  maximum  allowable  peak -parti- 
cle velocities  and  airblast  noise  levels. 
Authority  to  blast  under  Section 
816.65(f)  will  not  change  these  ground 
motion  and  airblast  liniits  provisions 
and  will  not  allow  for  leas  stringent 
ground  motion  and  airblast  limits  to 
be  followedL 


(6)  Cotts.  Some  commenters  said 
that  the  1,000-foot  distance  limitation 
would  impose  unwarranted  costs  on 
the  industry.  A  few  commenters  relat- 
ed the  additional  eosU  to  the  cases  • 
where  land  companies  lease  houses 
near  mines,  with  provisions  that  the 
occupants  must  vacate  within  a  30-day 
notice.  These  commenters  reasoned 
that.  In  these  cases,  the  operator  or 
land  company  would  be  forced  to  Issue 
eviction  notices  to  prevent  complaints. 
The  Office  does  not  consider  this  to  be 
a  valid  argument  for  eliminating  this 
regulation.  First,  the  commenters  did 
not  show  that  ordinarily  structures 
and  facilities  within  the  distance 
limits  will  be  owned  by  the  operator. 
Thus,  the  distance  limit  is  still  impor- 
tant for  those  persons  occupying  or 
using  structures  or  facilities  not  under 
the  control  of  the  operator  within  the 
specified  limits.  Second,  to  the  extent 
that  the  conunenters  are  correct  (I.e.. 
In  order  to  comply  with  the  blasting 
performance  standards,  persons  Inhab- 
iting structures  In  close  proximity  to 
the  permit  area  must  he  physically  re- 
located), the  regulations  still  should 
be  retained  so  that  the  health  and 
safety  of  those  persons  Is  protected. 
Third,  the  Office  does  not  expect  that 
such  removal  will  ordinarily  be  re- 
quired, because  the  Industry  should  be 
able  to  obtain  approval  of  the  regula- 
tory authority  through  establishing 
that  blasting  within  the  specified  dis- 
tances can  be  done  In  compliance  with 
the  peak  particle  velocity,  air  blast, 
and  flyrock  performance  standards. 

The  remainder  of  the  commenters 
predict  that,  because  of  doubt  as  to 
whether  a  permit  to  mine  closer  than 
1.000-feet  would  be  granted,  operators 
will  encounter  difficulty  in  obtaining 
financing  or  will  have  to  pay  higher 
Interest  rates.  This  difficulty  should 
be  minimized,  however,  because  the 
specific  focus  on  the  blasting  perform- 
ance standards  will  ordinarily  occur 
after  permits  are  issued  and  operators 
are  about  to  start.  Because  the  1.000- 
foot  limitation  is  Intended  as  a  dis- 
tance at  which  the  regulatory  authori- 
ty Is  to  ensure  compliance  with  the 
other  provisions  of  the  blast  perform- 
ance standards,  the  Office  does  not 
expect  the  permission  to  mine  will  be 
difficult  to  obtain.  It  is  Indeed  expect- 
ed that  approvals  will  be  granted  In 
many.  If  not  most,  cases.  Therefore, 
this  should  not  t)e  a  substantial  deter- 
rent in  obtaining  financing  for  mining 
operations. 

(7)  Bloating  near  deep  mines.  Sever- 
al commenters  suggested  that  Section 
816.65(gK3)  In  the  proposed  rules  be 
deleted,  as  unnecessary  In  view  of  the 
provisions  of  Section  816.79.  The 
Office  agreed  that  Section  816.65(g)(3) 
was  redundant,  given  Section  816.79, 
and  ha*,  therefore,  deleted  the  provi- 
sion. 


(8)  Seismic  investigations.  The  term 
seismic  Investigations  has  been  added 
to  Sections  816.65(f)  and  816.65(g)  In 
the  proposed  rules  for  clarification, 
since  seismic  Investigations  are  an  ac- 
ceptable means  of  proving  that  an  op- 
erator can  comply  with  the  blasting 
performance  standards  within  a  dis- 
tance of  1,000  feet,  as  regards  the 
peak-particle  velocity  limits  of  Sec- 
tions 816.65(1)  and  816.65(j).  (See  pre- 
amble to  Section  816.67). 

VIII.  Section  816(g)  i816.6S(h)  (in  pro- 
posed rule). 

A.  In  comments  on  the  proposed  reg- 
ulations, several  persons  felt  that  fly- 
rock restrictions  are  unnecessary. 
Some  commenters  felt  that  the  restric- 
tion on  casting  flyrock  to  one-half  the 
distance  to  the  nearest  structure  Ille- 
gally preempts  operators'  property 
rights.  One  commenter  recommended 
a  variable  flyr(x:k  distance  standard, 
based  on  the  slope  of  the  terrain 
around  the  blasting  location.  Some 
commenters  suggested  a  stemming 
specification,  rather  than  a  flyrock  re- 
striction. Many  commenters  suggested 
the  need  for  major  revisions  to  this 
section  for  clarity  and  to  eliminate  re- 
dundancy. Based  on  comments,  the 
following  alternatives  on  Section 
816.65(g)  were  considered,  and  alterna- 
tive 1  adopted— 

1.  Rewrite  the  section  for  concise- 
ness and  clarity,  eliminating  the  re- 
striction on  throwing  rock  more  than 
half  the  distance  to  roads  and  rail- 
roads: 

2.  Delete  or  modify  the  restriction 
on  throwing  rock  more  than  half  the 
distance  to  the  nearest  structure; 

3.  Specify  blast  design  requirements, 
rather  than  flyrock  distance  limits; 

4.  Permit  exemptions  from  the  dis- 
tance provisions; 

5.  Etelete  the  provision  entirely. 

B.  Analysis  of  comments  and  alter- 
natives. 

(1)  Introduction.  FlsTock  represents 
a  catastrophic  potential  for  harm  to 
the  public  from  blasting.  (House  Com- 
mittee Hearings— «upra.  Part  II.  p. 
283).  Flyrock  falling  through  the  roofs 
of  structures,  cited  in  those  hearings, 
has  the  potential  to  cause  death  and 
injury,  in  addition  to  structural 
damage. 

(2)  Alternative  1.  Several  com- 
menters felt  that  portions  of  Para- 
graphs (1),  (2),  and  (3)  In  proposed 
Section  816.65(h)  were  redundant.  The 
Office  agreed.  The  Section  has  been 
rewritten  as  one  paragraph  to  enhance 
its  clarity  and  eliminate  urmecessary 
repetition  of  the  phrase  "no  flyrock 
shall  be  cast"  and  the  specific  types  of 
structures  protected  by  this  section. 

In  response  to  one  commenter's  sug- 
gestion, the  reference  to  roads  and 
railroads  In  the  "one-half  the  dis- 
tance" limitation  has  been  deleted.  If 
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access  to  these  areas  Is  adequately 
guarded,  as  Is  to  be  required  under 
Section  816.65(d),  no  danger  from  fly- 
rock should  occur. 

(3)  Alternatives  2  and  5.  A  com- 
menter's suggestion  for  a  graduated 
flyrock  limitation  based  on  the  slope 
of  the  terrain  surrounding  the  blast 
site  was  not  accepted.  A  property 
owner  needs  the  same  degree  of  pro- 
tection, in  the  form  of  a  buffer  zone, 
regardless  of  the  terrain  slope.  Since 
airborne  and  groundbome  flyrock 'are 
treated  the  same  In  this  Section,  the 
"one-half  distance"  requirement  gives 
equal  and  adequate  protection  to  aU. 

Flyrock  is  more  difficult  to  predict 
than  other  blast  effects.  Limiting  fly- 
rock casting  to  within  one-half  the  dis- 
tance to  the  nearest  occupied  struc- 
tures provides  a  necessary  safety 
factor  for  people  living  at  a  mine 
permit  perimeter.  If  a  person  lives  50 
feet  from  the  mine  perimeter,  and  a 
blast  Is  1,000  feet  from  that  perimeter, 
simply  stating  that  the  flyrock  may 
not  go  past  the  perimeter  would  pro- 
vide Inadequate  protection  from  both 
flyrock  that  initially  lands  near  the 
perimeter  and  then  rolls  towards 
nearby  structures,  and  from  concus- 
sion and  debris  generated  by  landing 
flyrock. 

Some  commenters  felt  that  it  Is  Im- 
possible to  control  flyrock.  This  Is  not 
true.  Flyrock  controls,  using  the  basic 
re(x>mmendatlons  from  Ref.  1,  pp.  373- 
396,  are  common  practices  In  the  In- 
dustry. (This  reference  covers.  In 
detail,  proper  design  for  blasts.)  If  the 
burden  is  less  than  25  times  the 
blasthole  diameter,  the  shot  may 
become  violent  and  excessive,  and  fly- 
rock can  occur.  If  the  stemming  dis- 
tance Is  less  than  0.7  times  the  burden 
an  Imbalance  of  forces  can  occur,  re- 
sulting in  excessive  flyrcxjk.  Where 
mldseams.  voids  or  other  zones  of 
weakness  occur  in  the  burden,  the 
blast  energy  will  be  released  violently 
through  these  zones,  creating  concus- 
sion and  flyrock.  Stemming,  rather 
than  explosive,  should  be  loaded  In 
these  zones  to  prevent  fljTock.  If  a 
blast  causes  flyrock  to  be  thrown 
closer  than  one-half  the  distance  to  a 
structure,  the  operator  should  be  able 
to  solve  the  problem,  by  Increasing 
burden  and  stemming  distances  and 
paying  close  attention  to  zones  of 
weakness  In  the  burden. 

A  coRunent  by  a  vibrations  con- 
sultant that  uncontrolled  flyrock  will 
occasionally  occur  was  not  accepted. 
Using  design  techniques  spelled  out  In 
Ref.  1,  pp.  382-395,  and  Ref.  8,  pp.  83, 
88,  the  operator  can  use  sufficiently 
conservative  designs  to  adhere  to  the 
provisions  of  Section  816.65(h).  When 
blasting  near  residences.  It  will  be  In- 
cimibent  on  the  blaster  to  exercise 
close  (»ntrol  over  blast  design  and  pay 


15195 

close  attention  to  the  r<x;k  structure 
being  blasted  to  reduce  flyrock  spread. 

(4)  Alternative  3.  Some  commenters 
suggested  that  blast  design  specifica- 
tions be  substituted  for  fljrrock  limita- 
tions, based  on  books  identifying  items 
of  preferred  blast  design.  However,  de- 
tailed specifications  for  blast  design  to 
limit  flyrock  In  all  cases  would  be  an 
excessive  burden  to  many  operators, 
because  of  the  extreme  variation  in 
rock  density,  competence,  and  geology 
encountered  on  a  national  basis,  and 
the  lack  of  substantial  data  to  show  a 
high  degree  of  correlation  between 
eEu;h  variable  of  blast  design  and  a  spe- 
cific flyrock  distance  limit.  Given  this 
variation  and  lack  of  existing  data 
base,  the  Office  feels  that  it  is  prefer- 
able to  specify  required  results  and 
leave  the  method  of  compliance  with 
the  standard  to  the  Industry,  based 
upon  a  choice  among  variables  Identi- 
fied above  as  controlling  flyrock. 

(5)  Alternative  4.  Some  commenters 
suggested  that  a  provision  be  made  for 
exemptions  to  the  flyrock  limitation, 
but  gave  no  basis  for  this  suggestion. 
Substantial  exemptions  to  the  limita- 
tion would  present  a  hazard  to  the 
public.  The  regulatory  authority  will 
not  be  expected  to  know  the  specific 
structural  aspects  of  the  rock  to  be 
blasted  when  receiving  permit  applica- 
tions, given  the  final  rules'  version  or 
Section  780.13.  in  response  to  com- 
ments. Because  the  specific  sizes  and 
distances  of  flyrock  will  not  be  known, 
in  detail,  the  regulatory  authority 
would  not  be  able  to  routinely  make 
the  analysis  necessary  for  approval  of 
exemptions.  Further,  such  an  exemp- 
tion would  constitute  a  total  variance 
from  this  performance  standard,  con- 
trary to  the  limit  of  Office  authority 
provided  by  Congress.  (See  In  re  Sur- 
face Mining  Litigation,  452  F.  Supp. 
327,  338-339  (D.D.C.  1978)). 

Other  Comments. 

(1)  One  commenter  felt  the  rock 
traveling  along  the  ground  should  not 
be  considered  flyrock.  Since  rolling 
rock  can  be  as  hazardous  as  rock  fall- 
ing upon  persons  or  structures,  the 
provision  for  nx;k  traveling  along  the 
ground  was  retained. 

(2)  On  the  question  of  pre-emption 
of  the  operator's  rights,  the  Act  does 
not  allow  a  person  conducting  mining 
to  operate  within  the  confines  of  the 
permit  area  so  as  to  cause  damage  or 
injury  to  persons  in  nearby  areas.  Sec- 
tions 102  and  515(bK15),  of  the  Act. 

(3)  A  commenter  suiggested  changing 
"area  of  regulated  access"  to  "safety 
perimeter."  Tliis  was  not  adopted,  be- 
cause "area  of  reg\ilated  access"  is  a 
more  specific  term  as  It  Is  tied  to  speci- 
fication of  "access  areas"  In  Section 
816.65(d). 

IX.  Section  816.6$lh)  (Section  816.6M) 
in  the  proposed  rules). 
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A  comment  was  received  recom- 
mending deletion  of  Section  816.65(1) 
from  the  reg:ulatlons  as  unnecessary, 
alleging  that  "actual  disruption  and 
fracturing  of  the  rock  only  takes  place 
very  close  to  a  blasthole."  This  is  cer- 
tainly not  true  in  the  case  of  flyrock. 
which  is  docximented  In  the  legislative 
history,  as  described  In  the  preamble 
to  Section  818.65<f).  Excessive  flyrock 
could  change  the  course  of  a  small 
stream  by  creating  barriers  to  the 
original  flow  of  water  in  the  stream 
and  by  initiation  of  rock  slides  In  un- 
stable pit  slopes  adjacent  to  streams. 
Moreover,  the  text  of  Section  816.65<i) 
comes  directly  from  Section 
515(bKl5KC)  of  the  Act.  and  clearly 
reflects  the  Intent  of  Congress. 

X.  Section  816.65(.i),  (Section  816.65(J) 
in  proposed  rule)  Peak-Particle  Veloc- 
ity Limits. 

A.  A  large  number  of  commenters 
objected  to  the  one-lnch-per-second 
limit  for  peak-particle  velocity  of 
ground  motion.  The  majority  of  these 
comments  recommended  that  the  limit 
be  placed  at  two  inches  per  second,  al- 
though others  recommended  levels  as 
low  as  0.2  Inch  per  second.  Other  com- 
ments indicated  that  the  proposed 
rule  was  ambiguous  as  to  how  compli- 
ance with  the  particle  velocity  stand- 
ard was  to  be  measured  in  the  field. 
Some  commenters  recommended  that 
this  section  he  revised  to  specify  the 
conditions  under  which  the  regulatory 
authority  would  monitor  ground 
motion  and  the  equipment  to  be  used, 
^tudy  of  the  comments  received  led  to 
the  consideratiOD  of  the  following  al- 
ternatives: 

(1)  Retain  this  section  as  proposed 
without  change; 

(2)  Specify  that  the  maximum  peak- 
particle  velocity  shall  be  as  measured 
in  any  of  three  mutually  perpendicu- 
lar directions,  or  specify  that  the 
maximum  peak -particle  velocity  Is  the 
maximum  of  resultant  of  three  compo- 
nents which  are  measured  In  tli>fe 
mutually  p€ri)€ndiculaf  directions:* 

(3)  Retain  the  limit  of  one-inch-per 
second  peak-particle  velocity  vs.  speci- 
fying a  limit  of  up  to  two-lnches-per- 
second  peak-particle  velocity  vs.  a 
limit  as  low  as  0.2  inches  per  second; 

(4)  Eliminate  any  specific  maximum 
peak-particle  velocity  and  use  an 
equivalent  scaled  distance  (explosive 
weight /delay  vs.  distance  to  structure) 
only. 

(5)  Replace  the  maximum  peak-par- 
ticle velocity  standard  with  a  "struc- 
tural response"  criterion;  and 


•A  component  Is  a  vtlodty  measurement 
taken  on  a  pre-determlned  orientation.  The 
three  common  componenu  are  vertical  (t). 
taken  in  true  vertical  orientation;  radial  (r). 
taken  on  the  line  from  the  blaA  to  the  mea- 
surement point:  and  transverse  (t).  taken  on 
the  horizontal  line  perpendicular  to  (r).  The 
resultant  ia  the  vector  sum  of  v.  r.  and  t.  and 
Is  equal  to  Vv*  ■^  r'  •«■  t'. 
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(6)  Require  the  regulatory  authority 
to  monitor  blasts  at  a  mine  without 
notifying  the  mine,  to  use  certain 
specified  monitoring  equipment,  and 
to  require  that  the  operator  use 
trained  monitoring  persormel  versus 
not  providing  for  such  requirements 
on  monitoring. 

After  consideration  of  these  alterna- 
tives, the  Office  decided  to  retain  the 
one-lnch-per-second  peak-particle  ve- 
locity, specify  that  this  limitation  is  to 
be  Measured  In  any  of  three  mutually 
perpendicular  directions,  and  to  reject 
other  alternatives. 

B.  Analysis  of  Comments  and  Alter- 
natives. 

(1)  Some  of  the  comments  received 
reflected  confusion  as  to  the  fimda- 
mental  purpose  of  this  section.  These 
commenters  appeared  to  criticize  the 
one-lnch-per-second  standard  on  the 
theory  that  the  adoption  of  this  stand- 
ard is  an  attempt  to  protect  against 
not  only  property  damages  caused  by 
blast  ground  vibrations,  but  also 
against  causing  any  annoyance  to 
people  by  emotional  distress. 

As  later  discussion  will  explain,  the 
one-lnch-per-second  standard  Is  based 
principally  on  protecting  property 
from  damage,  although  It  should  also 
reduce  the  level  of  human  emotional 
distress  caused  by  ground  vibrations. 
Bulletin  656  (Ref.  14,  pg.  28).  based  on 
the  Salmon  nuclear  event,  states  that 
an  estimated  35  percent  of  all  families 
will  complain  when  exposed  to  ground 
vibrations  of  two-lnches-per-second. 
and  18  percent  will  complain  at  one- 
lnch-per-second.  Although  frequencies 
and  durations  for  nuclear  blasts  are 
different  than  for  conventional  blasts. 
some  similar  complaint  reduction 
should  be  expected  In  coal  mining. 
Therefore,  the  standard  being  adopted 
is  anticipated  to  reduce  emotional  dis- 
tress somewhat,  although  not  com- 
pletely prevent  it. 

(2).  Alternative  2— One  commenter 
approved  of  selecting  the  "resultant" 
form  of  noeasurement  of  peak-particle 
velocity  for  ground  vibration.  As  the 
Office  does  not  Intend  that  the  resul- 
tant method  of  measuring  the  mini- 
mum peak-particle  velocity  be  re- 
quired. Section  816.85(1)  was  modified 
to  clarify  the  meth<xl  of  measiu-ement. 
The  Office  has  decided  that  th>  re- 
sultant method  should  not  be  used, 
principally  because  that  method  has 
not  been  used  In  collection  and  analy- 
sis of  the  data  In  the  literature  upon 
which  peak-particle  velocity  standards 
for  mine  blasting  have  t>een  based.  All 
peak-particle  velocity  data  presented 
In  Bureau  of  Mines  Bulletin  656.  (Ref. 
14,  pp.  93-103),  was  measured  as  the 
maximum  In  any  of  three  mutually 
perpendicular  directions.  Therefore, 
most  of  the  work  correlating  peak-par- 
Ucle  velocity  from  blasting  In  mining 
with  structural  damage  has  been  done 


with  the  velocity  <llet«rmlned  by  meas- 
uring the  greatest  velocity  In  any  of 
three  mutually  perpendicular  direc- 
tions, without  use  of  the  resultant 
method. 

Investigators  working  on  a  relation- 
ship between  blasting  ground  vibra- 
tions and  structural  damage  continue 
to  determine  maximum  recommended 
peak-parlicle  velocity  as  that  meas- 
ured from  any  of  three  mutually  per- 
pendicular directions  (Ref.  19.  pp.  12- 
13).  Tlie  historical  data  pool  on 
ground  vibrations  and  related  damage 
Is  all  based  on  measurements  taken  In 
three  mutually  perpendicular  direc- 
tions, as  opposed  to  vector  sum  mea- 
surements. Therefore,  the  three-com- 
ponent system  is  the  only  one  on 
which  a  vibration  regulation  can  logi- 
cally be  based. 

(3)  Alternative  J— The  Office  re- 
ceived a  wide  range  of  comments  as  to 
the  level  at  which  the  peak-particle  ve- 
locity standard  should  be  set.  Many 
commenters  argued  for  a  level  above 
one-lnch-per-second.  most  of  these 
recommending  two-tnches-per-second. 
which  was  the  prevailing  Industry 
standard  prior  to  promulgation  of  the 
Offices  Interim  regulations  In  Decem- 
ber. 1977.  Some  commenters  urged 
that  the  standard  be  set  below  one- 
lnch-per-second.  arguing  that  structur- 
al damage  and/or  emotional  distress 
cannot  be  eliminated,  imless  peak-par- 
ticle velocity  la  reduced  to  a  level  as 
low  as  0.2  inch  per  second. 

(a)  Some  commenters  suggested  that 
the  two-lnch-per-second  standard  be 
adopted,  alleging  that  an  operator 
would  subject  blasting  personnel  to  a 
great  hazard  with  the  one-lnch-per- 
second  standard  because  blasting 
would  have  to  be  conducted  more 
often  in  oriler  to  break  up  the  same 
amount  of  overburden.  Aiudysls  of 
this  claim  does  not  reveal  that  It  is 
substantial. 

The  primary  method  for  reducing 
groimd  motion  from  mine  blasting  is 
to  reduc«  the  charge  weight  of  explo- 
sives per  delay  (Ref.  7  at  93;  Ref.  14.  p. 
73;  Ref.  13.  pp.  8-9).  In  most  instances, 
the  same  amount  of  rock  can  be 
broken  In  a  single  blast  by  Increasing 
the  number  of  delays  used  in  a  round 
of  blasting.  Commercial  delays,  in  con- 
Junction  with  sequential  timers,  pro- 
vide between  100  and  200  delay  Inter- 
vals per  blast  round.  (Ref.  17,  pp.  1-2). 
Readily  available  sales  literature  indi- 
cates that  cap  manufacturers  market 
20  different  delay  periods.  Further- 
more, detonating  cord  delay-connec- 
tors can  be  used  In  series  to  provide  an 
essentially  unlimited  number  of  delay 
periods  per  blast.  Delay  blasting 
switches  (sequential  timers)  can  be 
used  to  increase  the  nimiber  of  delay 
peri<xls  available  mhen  using  electric 
controls  (Ref.  12,  p.  9). 


A  few  (x>mmenter8  alleged,  however, 
that  incn-easlng  the  number  of  dela}rs 
requires  reducing  drill  patterns,  there- 
by reducUig  the  size  of  individual 
blasts  and  requiring  more  total 
number  of  blasts.  Ref.  1,  pp.  373-397, 
however,  makes  no  provision  for  need- 
ing to  reduce  blast  patterns  because  of 
an  increased  number  of  delays.  (See 
also.  Ref.  7  at  93-97  and  Ref.  12  and 
17,  supra.  Moreover,  the  extent  that 
the  c»mmenter"s  assertion  might  be 
true,  the  Act  requires  precluding 
damage  from  ground  vibrations. 

One  commenter  also  stated,  without 
providing  demonstration,  that  by  in- 
creasing the  number  of  delays,  there  is 
an  increased  chance  of  propagation  be- 
tween charges  which  could  lead  to 
damage  at  closely  adjacent  buildings. 
(Propagation  is  the  Initiation  of  a 
charge  by  means  of  an  earthbome  or 
airborne  shock  wave  radiating  from  a 
nearby  detonation.)  The  blasting 
agents  used  in  surface  mining  today 
are,  however,  very  insensitive  to  acci- 
dental initiation  and  not  subject  to 
charge-to-charge  propagation  in  sur- 
face blast  designs.  (See,  e.g.,  Ref.  7  at 
95). 

(b)  Some  commenters  that  recom- 
mend the  two-lnch-per-second  level 
relied  on  technical  literature  or  their 
own  experiences  to  argue  that  a  two- 
Inch-per-second  standard  is  "ade- 
quate" for  protection  of  structures 
against  blast  damage.  However,  none 
of  the  commenters  who  cited  their 
own  experiences  submitted  detailed 
data  showing  (x>mparlsons  between 
damage  and  peak -particle  velocity 
from  blasting  in  representative  sets  of 
mining  blasting  situations.  Without 
those  data,  the  Office  could  not  evalu- 
ate the  claims  of  those  (xtnunenters 
who  cited  personal  experiences,  which 
in  any  event,  appear  contrary  to  the 
weight  of  data  available  in  the  rele- 
vant literature. 

Technical  literatui-e  cited  by  com- 
menters urging  the  two-lnch-per- 
second  standard  was  primarily  Bulle- 
tin 656  (ref.  14).  Medearis  (ref.  12)  and 
Laadegard-Pederson  (ref.  10).  Bulletin 
656,  however,  states  that  the  two-lnch- 
per-second  standard  will  protect  struc- 
tures from  damage  only  95  percent  of 
the  time.  (Ref.  14,  p.  73).  This  Is  not 
an  adequate  stanclard,  because  the 
Section  515(bK15KC)  of  the  Act  re- 
quires prevention  of  damages.  Me- 
dearis does  not  support  the  two-inch- 
per-second  criterion,  but  a  complex 
structural  response  criterion,  discussed 
later.  Ref.  10  Is  a  review  of  various 
other  papers  and  presents  no  new 
data. 

One  other  commenter  recommended 
eight  additional  publications  for  study 
of  the  peak-particle  velocity  limita- 
tion. Pour  of  these  Involved  only  nu- 
f  clear  explosion  data,  not  coal  mining, 
and  are  not  sufficient  for  establish- 
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ment  of  a  coal  mining  standards  on  a 
national  basis. 

The  fifth  article  cited  by  the  com- 
menter was  Bulletin  656,  (ref.  14) 
which  has  already  been  discussed.  The 
sixth  was  Bulletin  442.  the  data  from 
which  form  part  of  the  analysis  in 
Bulletin  656.  The  other  two  sugges- 
tions were  references  23  and  six,  both 
of  which  are  auddressed  elsewhere  and 
which  support  the  one-inch-per-second 
standard. 

Another  commenter  suggested  that 
WIss  and  Nlcholls,  ASCE,  1974,  sup- 
ports a  two-lnch-per-second  standard. 
However,  this  publication  concerns  a 
very  limited  test,  performed  uith  only 
a  few  blasts  near  one  house  In  a  hard- 
r(x;k  mining  district,  and  thus  Is  not  a 
sufficiently  (»}mprehensive  piece  of 
work  on  which  to  base  a  national  sur- 
face coal  mine  blasting  standard,  be- 
cause of  the  limited  scope  of  the  study 
and  the  difference  in  rock  type;  l.e.. 
hard  rock  versus  the  soft  sedimentary 
rocks  associated  with  coal  mining. 

Another  (»mmenter  suggested  using 
Bureau  of  Mines  RI  8168,  by  Siskind, 
Stachura  and  Radcllffe.  However,  this 
publication  does  not  deal  with  struc- 
tural damage  criteria  of  any  type  from 
ground  vibration. 

(c)  When  published  in  1971,  Bulletin 
656  was  the  most  comprehensive  and 
best  information  available  on  the 
peak-particle  velocity  limit.  Bulletin 
656  recognized  (at  p.  73)  that  the  prob- 
ability of  damage  for  a  two-lnch-per- 
second  vibration  would  be  about  five 
percent.  Conunenters  pointed  out  that 
this  probability  estimate  was  based  on 
four  Instances  ("points")  where 
damage  could  be  shown  at  levels  below 
two-inches-pcr-second  and  that  these 
points  had  the  greatest  standard  devi- 
ations. 

However,  nope  of  the  literature  cited 
by  the  commenters  established  that 
no  damage  will  occur  at  the  two-inch- 
per-second  level.  Medearis  (ref.  12) 
feels  that  peak -particle  velocity  In 
Itself  Is  not  a  good  criterion,  although 
he  Is  the  only  published  authority  In 
our  records  who  takes  this  specific  po- 
sition. F*urther,  on  page  87  of  Ref.  12, 
Meaderls  states  that  his  criterion 
would  be  more  strict  than  current 
practice  with  regard  to  one-story 
structures. 

Another  commenter  said  that  re- 
peated blasting  will  not  cause  fatigue 
damage.  The  Offic*  has  never  (in- 
tended that  this  was  a  factor.  The 
damage  from  repeated  vibration  dis- 
cussed in  the  preamble  to  the  pro- 
posed final  rules  refers  to  induced  set- 
tling through  compaction  of  material 
on  which  a  house  is  built.  Vibration  Is 
a  standard  civil  engineering  technique 
for  compaction  of  material.  Vibration 
damage  data  typically  are  of  a  single 
event  type  and  thus  do  not  consider 
accumulated    effects    from    multiple 
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blasts.  One  of  these  effects  could  be 
Induced  settlement.  This  is  a  contrib- 
uting factor,  although  not  a  major  one 
to  lowering  the  limitation  from  two-  to 
one-lnch-per-second.  I.e.,  several  small 
vibrations  may  do  as  much  damage  as 
one  larger  one. 

(d)  One  of  the  commenters  who 
criticized  the  one-inch-per-second 
standard  recognized  that  the  two-lnch- 
per-second  standard  Is  not  really  ade- 
quate to  preclude  damage.  A  careful 
review  of  the  technical  literature,  as  a 
whole,  shows  that  the  one-lnch-per- 
second  limit  is  what  is  necessary  to 
preclude  damage  to  buildings  from 
blasting.  The  best  available  informa- 
tion clearly  shows  that  damage  to 
property  may  result  from  blasting  vi- 
brations below  two-lnches-per-second. 
Indeed,  this  literature  recognizes  that 
even  a  limit  of  one-lnch-per-second 
may  not  absolutely  protect  structures 
from  minor  damage. 

Integration  of  data  from  Dvorak 
(Ref.  6)  yields  32  points  of  damage 
below  two-lnches-per-second.  Gustafs- 
son  (Ref.  8.  pp.  207-210),  using  infor- 
mation developed  from  over  100,000 
blasts,  recommended  a  safe  level  for 
peak-particle  velocity  down  to  0.7  In- 
per-second,  depending  on  geologic  con- 
ditions, and  a  threshold  of  damage  as 
low  as  1.2  Inch-per-second.  This  Is  a 
very  impressive  volume  of  actual  blast 
data,  and,  by  Its  very  number,  encom- 
passes a  wide  variety  of  conditions 
similar  to  that  present  in  coal  mining 
across  the  UJ8.  Tynan  (Ref.  23.  p.  19) 
recommends  a  peak-particle  velocity  of 
0.75  inch-per-second.  These  sources 
thus  indicate  that  a  particle  velocity 
specification  below  two-inch-per- 
second  is  necessary  in  order  to  protect 
the  majority  of  structures  from 
damage,  and  that  one-inch-per-second 
is  a  reasonable  criterion. 

(e)  Some  commenters  alleged  that 
the  use  of  the  one-lnch-per-second 
limit  would  be  biu^ensome  on  opera- 
tors. Costs  will  probably  be  increased, 
in  some  cases,  because  of  additional 
delays  required  and  a  small  amoimt  of 
additional  loading  time.  Based  on  a 
comparison  of  use  of  a  scaled-distance 
formula  of  50  (to  achieve  two-inch-per- 
second)  to  use  of  a  scaled-distance  for- 
mula of  60  (to  achieve  one-inch-per- 
second),  the  charge  weight  per  delay 
will  have  to  be  reduced  about  30  per- 
cent.* 

60  -  l.OOO/v'w  50  -  I.OOOA'W 

VW  -  1.000/60  VW  -  1.000/50 

VW-  16.667  VW-  20 

Vw  -  278  Ib/deUy 
Vw  -  400  lb/delay 
278/400  -  10% 
If  an  operator  Is  currently  blasting 
at  or  near  two-lnches-per-second,  he 


'Calculated  b}'  comparing  the  two  scaled 
distance  equations:  SD  -  distance /Charge 
weight. 

Example:  'Calculation  compartng  scaled 
distances  of  50  to  60  using  an  absolute  dis- 
tance of  1,000  feet. 
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would  have  to  uac  approximately  40 
percent  more  delay  lnter\ala  to 
achieve  the  one-Inch -per  second  based 
on  use  of  the  icaled-distance  data  In 
Ref.  14.  p.  17.  Delay  Intervals,  howev- 
er, are  not  a  major  component  of  the 
total  costs  associated  with  blasting.'" 
These  additional  costs  will,  however, 
be  offset  by  reduced  damage  to  strtic- 
turee  and  reduced  human  annoyance. 
Further,  some  additional  cost  is  not  a 
valid  reason  for  allowing  for  blasting 
with  a  significantly  greater  probability 
of  structural  damage  and  human  dis- 
tress, since  Section  515(bHl5)  of  the 
Act  requires  that  blasting  be  conduct- 
ed so  as  to  "prevent"  damage  and 
Injury.  Moreover,  no  commenter  indi- 
cated that  surface  mining  would  have 
to  cease  in  any  locations  because  of  in- 
creased cost  associated  with  the  Of- 
fice s  blasting  regulations. 

One  commenter  complained  that  a 
large  coal  company  had  recently  pur- 
chased a  new  drill  to  acquire  capabili- 
ty of  drilling  smaller  holes  to  meet  the 
one-lnrh  per-second  standard  and  the 
entire  cost  of  $250,000  for  the  drill  was 
an  expense  In  Imposing  this  standard. 
However,  that  drill  will  replace  drilling 
time  for  older,  larger  drills  and  thus 
the  older  drills  will  last  longer.  Also, 
the  company  will  have  more  oper- 
ational flexibility,  by  the  ability  to 
drill  more  types  of  holes.  Moreover, 
there  was  no  way  for  the  Office  to  cal- 
culate accurately  how  much  the  drill 
purchase  rtwt  the  company  in  the  long 
run.  When  lower  maintenance  (result- 
ing from  a  newer  drill).  Increased  oper- 
ational flexibility  (resulting  from  an 
extra  drill),  fewer  complaints  and 
damages  (resulting  from  lower  ground 
vibrations),  and  better  fragmentation 
(resulting  from  smaller  holes  with 
closer  spacings)  are  considered,  the 
comp«my  could  even  conceivably  have 
saved  money  by  making  this  purchase. 
(See.  e.g.,  Ref.  7  at  95-97.) 

(f)  A  few  commenters  recommended 
lowering  the  allowable  vibration  level 
to  below  1  Inch /second.  In  most  of 
these  comments,  reliance  was  put  on 
Information    developed    by    a    State 


■*No  addttlonal  detonating  cord  would  be 
required  to  meet  the  one-lnch-per-»econd 
standard  since  the  hook-up  of  explosives 
would  be  the  same.  Some  additional  delays 
would  be  interposed  on  the  surface,  but 
these  are  less  than  (1.00  each.  In  the  case 
where  the  operator  la  already  using  In  hole 
delays,  no  additional  (ielars  would  be 
needed,  only  a  wider  variety  No  additional 
loading  time  would  be  required  because  the 
same  powder  loads  would  be  used.  There 
might  be  a  slight  Insignificant  Increaae  in 
time  due  to  delay  pattern  design,  care  in 
proper  loading,  etc  .  If  an  operator  chose  to 
load  different  delayed  charges  within  a 
borehole  to  reduce  the  charge  weight  per 
delay,  this  would  take  a  litUe  extra  time. 
The  Increased  time,  even  with  an  extremely 
complex  blast,  should  amount  to  less  than  5 
percent;  Increased  cost  of  materials  (delaj's. 
cord.  etc. )  would  be  almost  nil. 


RULES  AND  REGULATIONS 

agency  and  the  recommendations  con- 
tained in  Appendix  C  of  the  Commit- 
tee on  Bloacoustlcs  and  Biomechanics 
Report  (Ref.  5).  As  was  pointed  out  In 
comments  by  an  Industry  commenter. 
Appendix  C  was  not  an  actual  recom- 
mendation made  by  the  CHABA  work- 
ing group,  but  was  Included  as  back- 
ground information.  The  material 
quoted  In  Appendix  C  of  the  report 
was  a  summary  of  the  1976  draft 
standard.  International  Standards  Or- 
ganization, Technical  Committee  108, 
Standards  Committee  2,  Working 
Group  3.  The  actual  recommendation 
of  the  CHABA  report  was  that  since 
structural  damage  had  been  observed 
to  levels  as  low  as  one-lnch-per-second, 
even  that  level  should  be  regarded  as 
one  of  potentially  adverse  exposure. 

(g)  A  few  comments  stated  that  the 
one-lnch-per-second  standard  wm  arbi- 
trary or  discriminatory  against  coal 
mining  as  compared  to  other  methods 
of  mining.  The  above  material  demon- 
strates that  the  standard  Is  not  arbi- 
trary. Nor  Is  it  unduly  discriminatory, 
since  the  Act  require*  establishing  a 
standard  to  prevent  property  damage 
and  injury  from  surface  coal  mine 
blasting. 

(4)  AlUmative  4,  U»e  of  Scaled  Dis 
taiux  Formvla  Only. 

One  commenter  proposed  that  the 
ground  vibration  criterion  be  eliminat- 
ed completely,  appearing  to  recom- 
mend that  ail  reliance  be  placed  on  ex- 
plosive charge  weights  and  distance 
formula.  Although  charge  weight-dis- 
tance formula  is  one  method  of  pro- 
tecting structures  from  ground  vibra- 
tions (Ref.  14.  pp.  70-74  and  Ref.  13. 
pp.  8-9).  use  of  seismographs  to  pre- 
dict adequate  charge  weights  is  also 
acceptable.  Section  816.67(b)  provides 
that  a  different  charge  weight-dis- 
tance formula  can  be  used.  If  it  can  be 
shown  that  the  maximum  peak  parti- 
cle velocity  Is  not  being  exceeded. 
Thus,  the  Office  decided  not  to  accept 
this  conunenL 

(5)  One  commenter  objected  to  the 
provision  in  Section  816.65<i)  that  the 
maximum  allowed  peak-particle  veloc- 
ity Is  to  be  lowered  below  one-lnch- 
per-second.  If  reqiUred  by  population 
density,  age  of  structures,  geology,  hy- 
drology, or  frequency  of  blasts.  The 
commenter  did  not  feel  that  a  rela- 
tionship between  those  elements  and 
ground  vibration  had  been  (demon- 
strated. 

Oustafsson  (Ref.  8.  p.  208)  found 
that  older  structures  cannot  withstand 
ground  vibrations  as  well  as  newer 
structures.  Some  evidence  does  exist 
that  the  frequency  of  blasting  does 
have  an  effect  on  structures  (Ref.  8.  p. 
209).  Density  of  population  may  re- 
quire a  lowering  of  the  ground  vibra- 
tion limitation  because  of  the  possibil- 
ity of  Increased  human  distress.  Ref. 
14.  p.  28.  shows  that  the  percentage  of 


I>er8ons  affected  by  distress  Is  a  func- 
tion of  the  level  of  ground  vibrations. 
In  high  density  population  areas,  a 
larger  niunber  of  persons  will  be  dis- 
treaaed.  since  the  number  of  persons 
affected  Is  determined  by  multiplying 
the  percentage  of  persons  expected  to 
be  affected  by  the  number  of  persons 
in  a  given  area. 

In  some  cases,  geologic  structure 
may  cause  vibrations  to  propagate 
more  efficiently  through  the  ground 
and  (»use  more  (wmplaints  or  damage 
than  normal.  With  regard  to  effects 
on  hydrology  and  water  supplies.  It  is 
clear  that  blasting  can  adversely  affect 
groimd  waters  by  rock  fracturing. 
(Ref.  7.  at  p.  2;  Ref.  26  at  p.  25;  Ref. 
27.  Vol.  1.  at  p.  120).  The  regulatory 
authority,  therefore,  needs  to  be  pro- 
vided with  authority  to  specify  a  lower 
peak-particle  velocity,  where  use  of 
one-lnch-per-second  Is  Insufficient. 

(6)  One  commenter  objected  to  the 
one-lnch-per-second  standard,  saying 
that  mine-caused  blasting  damage  is 
due  to  poor  enforcement  of  the  two- 
Inch  standard,  rather  than  to  actual 
ground  vibration  levels  at  two-lnch- 
per-second.  The  data  cited  in  this  dis- 
cussion, particularly  Dvorak  (Ref.  6) 
Oustafsson  (Ref.  8)  and  Tynan  (Ref. 
23)  show,  however,  that  .because 
damage  and  distress  can  occur  below 
two-lnches-per-second,  one-lnch-per- 
second  is  needed. 

(7)  Alternative  5.  The  Office  received 
a  number  of  comments  which  objected 
to  the  adoption  of  a  peak-particle  ve- 
locity standard  which  is  t>ased  upon 
the  assumption  that  all  structures  re-  • 
sixjnd  in  the  same  manner  to  a  given 
ground  vibration,  as  opposed  to  a 
standard  which  is  derived  from  analy- 
ses leading  to  a  •structural  response 
criterion."  These  comments  urged  the 
latter  criterion  be  used,  based  on  the 
work  of  Medearis  (Ref.  12)  to  deter- 
mine allowable  maximum  vibration 
levels. 

Medearis'  work  involves  the  determi- 
nation of  how  a  structure  will  respond 
to  a  ground  vibration.  This  response 
will  vary  with  the  frequency  of  the 
ground  vibrations,  the  height  of  a 
building,  the  type  of  ground  on  which 
the  structure  is  built,  and  the  type  of 
construction  and  age  of  the  structure. 

Medearis  ?>^tem  requires  that  the 
natural  frequency  of  struct lu-es  he  de- 
termined by  test  blasting,  along  with 
spectral  response  curves  showing  the 
response  of  the  structure  when  excited 
by  different  frequencies  and  ampli- 
tudes of  grrund  vibrations.  The  pre- 
dominant frtquencie*  of  the  ground 
vibration,  which  will  vary  with  the  dis- 
tance from  the  blast,  must  also  be  de- 
termined. 

It  is  Important  to  note.  too.  the  Me- 
dearis' studies  were  not  performed  at 
actual  blast  sites.  Medearis'  studies  In- 
volved records  of  74  blasts  provided  by 


Vlbra-Tech  Engineers  (Ref.  12,  p.  20) 
and  simulated  structural  vibrations  In- 
duced by  "slamming  doors  or  bumping 
appropriate  structural  components." 
(Ref.  12,  p.  4).  The  structures  studied 
were  not  those  Involved  In  the  blasts. 
His  simulated  vibrations  are  not  truly 
representative  of  blasting  events  be- 
cause they  excite  only  selected  por- 
tions of  the  structure  whereas  blast  vi- 
brations excite  the  entire  structure. 
To  fully  develop  the  Medearis'  system, 
actual  field  blasts  with  associated 
ground  vibration  and  structural  vibra- 
tion measurements  are  needed. 

As  Medearis  states  (Ref.  12,  p.  87) 
this  technique  is  based  on  a  limited 
amount  of  data  and  requires  further 
research.  In  contrast,  the  one-lnch- 
per-second  criterion  used  by  the  Office 
is  based  on  a  large  volume  of  pub- 
lished data  (ref.  6,  8,  and  17)  and 
Bureau  of  Mines  unpublished  data 
which  correlate  damage  directly  with 
ground  vibration  data,  and  do  not  take 
structural  response  into  account. 

Further,  some  commenters  Indicated 
that  computer  analysis  Is  necessary 
for  using  the  structural  response 
system  in  each  particular  situation, 
making  this  a  cumbersome  and  costly 
procedure,  In  comparison  to  the  peak- 
particle  velocity  limitation,  which  uses 
the  scaled  distance  formula  or  selsmo- 
graphlc  readings  for  Implementation 
and  compliance  purposes.  Moreover, 
given  that  detailed  blasting  plans 
cannot  be  provided  at  the  permit  ap- 
plication stage,  there  would  be  no  nec- 
essary point  in  the  regvilatory  process 
where  the  regulatory  authority  would 
have  time  to  conduct  an  in-depth 
review  of  the  (computer  analysis  re- 
sults. 

The  Office,  instead,  has  decided  to 
use  a  system  Involving  the  alternatives 
of  scaled-distance  or  seismographic 
readings,  which  has  been  widely  used 
throughout  the  industry  for  many 
yean  and  can  continue  to  be  applied 
under  the  regulations  without  the  ne- 
cessity of  Medearis'  system  for  gather- 
ing site-specific  structural  data  and  en- 
gaging in  computer  m(xlellng. 

(7)  Alternative  6.  Finally,  It  was  also 
argued  that  the  Section  should  be 
amended  to  provide  that  the  regula- 
tory authority  should  not  notify  the 
mine  when  ground  vibrations  are 
being  monitored,  that  the  regulatory 
authority  use  only  certain  equipment 
and  trained  personnel,  and  that  the 
latest  equipment  should  be  required 
for  use  by  well-trained  personnel.  The 
Office,  however,  prefers  to  leave  these 
enforcement  particulars  to  the  regula- 
tory authority  in  Individual  cases, 
based  on  a  case-by-case  use  of  the  best 
testing  methodologies  and  whether 
notice  to  the  operator  may  be  needed. 
It  was  not  felt  that  further  modifica- 
tion of  this  paragraph  was  warranted. 
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XI.  Section  816.65<J)  (Section  816.6SCk) 
in  proposed  rules). 

(A)  Several  commenters  requested 
that  this  provision  be  modified  to 
afford  additional  relief  from  the  one- 
lnch-per-second  peak-particle  velocity 
limitation  at  certain  structures.  Sever- 
al commenters  suggested  allowing  for 
waiver  of  the  peak-particle  velocity 
limits  at  any  location  under  control  of 
the  operator  or  at  any  property  of  any 
other  person  willing  to  grant  a  waiver 
of  the  peak-particle  vel(x;ity  limit.  Sec- 
tion 515(bK15KC).  of  the  Act  however, 
requires  that  blasting  be  limited  to 
preclude  dangers  to  underground 
mines  and  to  surface  or  underground 
waters.  Thus,  allowing  for  waiver  of 
the  peak-particle  velocity  merely  at  a 
particular  location  would  not  satisfy 
the  requirements  of  the  Act  (See  Refs. 
26.27),  because: 

1.  An  undergrouind  mine  might  be  lo- 
cated at  or  under  the  surface  location 
of  the  person  agreeing  to  the  waiver, 
and 

2.  A  spring  or  stream  used  by  down- 
stream or  downgradlent  persons  might 
pass  through  or  under  location  of  a 
person  agreeing  to  the  waiver  for 
structures  on  adjacent  property  over- 
lying surface  or  groundwaters. 

Therefore,  the  Office  decided  It 
could  not  authorize  waivers  of  the 
maximum  peak-particle  vel(x;ity  limit, 
without  preserving  restrictions  to  pro- 
tect underground  mines  and  surface 
and  ground  waters.  As  a  result,  any 
waivers  must  be  appropriately  based 
on  pre-conditions,  as  specified  in  Sec- 
tion 816.65(1). 

B.  Some  commenters  felt  that  an  op- 
erator should  not  be  required  to  pro- 
tect his  or  her  own  structure  from  vi- 
brations merely  because  the  structure 
was  leased  to  another  party.  If  the  re- 
quirement protecting  a  lessee  were 
dropped  completely,  a  lessee  of  the 
property  owned  by  the  operator  would 
lose  the  rlgrht  imder  the  Act  to  protec- 
tion from  discomfort  and  damage  from 
grotind  vibrations  caused  by  blasting. 
Thus,  the  waiver  provision  in  the  final 
nile  was  adopted  to  protect  the  les- 
see's rights  and  still  permit  the  opera- 
tor to  seek  relief  from  the  basic  re- 
quirement of  the  regulation. 

C.  Some  commenters  felt  that  a 
structure  owned  by  the  operator,  even 
though  it  is  off  the  permit  area, 
should  be  exempt  from  the  one-lnch- 
per-second  limitation.  The  Office 
agrees  that  the  legation  of  the  proper- 
ty with  respect  to  the  permit  area 
should  not  be  a  determinant  In  autho- 
rizing waivers  to  the  permittee.  The 
final  rule  reflects  this. 

D.  Several  commenters  felt  that  the 
one-lnch-per-second  limitation  should 
be  subject  to  waiver  by  a  private 
homeowner  or  lessee  thereof,  in  addi- 
tion to  structures  owned  by  the  per- 
mittee. Allowance  for  these  types  of 
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waivers,  however,  can  easily  subject 
homeowners  and  their  lessees  to 
undue  coercion  by  the  mine  operator. 
Additionally,  homeowners  may  waive 
rights  to  protection  of  their  property 
without  realizing  the  significance  of 
this  action.  The  average  lay  person  is 
not  likely  to  have  adequate  technical 
knowledge  for  Intelligent  selection  of 
an  alternative  peak-particle  vel(x;Ity 
ground  vibration  level  under  a  waiver. 
In  comparison,  the  permittee  should 
have  employed  competent  experts  to 
conduct  blasting  and  upon  whom  the 
permittee  can  rely  for  advice  In  decid- 
ing whether  to  use  the  waiver  of  the 
one-lnch-per-second  limit.  Thus,  the 
Office  feels  that  a  provision  for  a 
waiver  from  private  homeowners  or 
their  lessees,  other  than  the  permit- 
tee, is  unjustified. 

XI.  Section  816.65(.k)  and  (Z)  (Sections 
816.65(1),  (m)  of  proposed  rules). 

A.  Several  comments  were  received 
on  the  Use  of  a  scaled-distance  formula 
of  60  as  an  acceptable  means  of  com- 
pliance with  the  one-lnch-per-second 
peak-particle  velocity  limitation  of 
Section  816.65(1).  As  a  result  of  the 
comments,  the  following  alternatives 
were  considered,  and  alternative  1  was 
adopted. 

(1)  Retain  the  text  of  the  proposed 
rules; 

(2)  Reduce  the  scaled  distance  equa- 
tion to  50; 

(3)  Use  a  scaled  distance  greater 
than  60. 

B.  (1)  Scaled  distance  is  an  expres- 
sion which  relates  the  absolute  dis- 
tance from  a  blast  to  a  structure  to 
the  sqtMtrt  root  of  the  charge  weight 
of  explosive  per  delay.  Although  vibra- 
tion data  tend  to  have  considerable 
scatter,  equivalent  scaled  distances 
tend  to  give  similar  vibrations.  The 
scaled  distance  equation  is  as  follows: 

6D  -  RA^W 

Where  R  is  the  distance  from  the  blast  to 
the  structure  in  feet,  and  W  is  the  charge 
weight  per  delay.  Tlie  following  examples 
will  Illustrate  this.  Given  distances  of  1.000 
feet  and  5.000  feet,  what  Is  the  maximum 
charge  weight  per  delay  that  can  be  used  in 
complying  with  a  scaled  distance  of  60?  A 
scaled  distance  of  50? 

1000  ft.  6000  ft. 

60  -  1000/Vw"  60  -  5000/VW 

SD  -  60 

V^-  1000/60  VW"-  5000/60 

n/W  -  16.667  VW  -  83. M3 

W  -  278  lb  W  .  6M4  lb 

SO  .  50  , 

50  -  1000/V^         50  -  5000/v'W" 

Vw"-  30  VW'  100 

W  -  400  lb  W  -  10,000  lb 

(2)  Analysis  of  Comments  and  Alter- 
natives 

(a)  Alternative  2.  Several  com- 
menters stated  that  a  scaled  distance 
of  50  should  be  adopted,  based  either 
on  ref.  14  or  on  the  commenter's  prac- 
tices. Ref.  14  discussed  use  of  50  as  a 
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basis  for  meeting  a  peak-particle  veloc- 
ity standard  of  two-toche»-per -second, 
and  it  was  the  Information  in  that  bul- 
letin that  set  the  established  practice. 
Because  the  particle  velocity  limita- 
tion is  being  reduced  to  one-lnch-per- 
second.  a  higher  scaled  distance  was 
required  for  compliance  with  this 
lower  limiUtion.  The  scaled  distance 
of  60  was  derived  from  the  combined 
velocity  data.  p.  71.  Ref.  14.  The  Office 
recognizes  that  the  60  scaled  distance 
is  an  empirically  derived  number  with 
a  built-in  safety  factor,  and  therefore. 
permiU  the  operator  to  seek  relief  by 
deriving  a  site-specific  scaled  distance 
factor,  based  on  seismographic  data 
from  a  particular  blast  site,  subject  to 
approval  by  the  regiilatory  authority. 
(Section  816.67(b)). 

(b)  A  few  commenters  stated  that  a 
scaled  distance  of  50  will  keep  vibra- 
tions in  the  0.5  inch  per  second  range. 
The  data  on  page  71  of  ref.  14  refute 
this  assertion.  In  any  event,  if  the  op- 
erator has  a  property  at  which  the 
scaled  distance  of  60  is  unduly  restric- 
tive, he  may  seek  relief  under  Section 
816.67(b),  by  use  of  site-specific  seis- 
mograph data. 

(c)  Several  commenters  argued  that 
the  scaled  distance  of  60.  when  com- 
pared with  the  scaled  distance  of  50. 
results  in  a  reduction  by  30  percent  of 
the  weight  of  explosives  to  be  detonat- 
ed at  one  time.  This  is  true,  but  the 
fact  remains  that  the  scaled  distance 
of  60  is  necessary  to  keep  vibrations 
below  one-inch-per-second.  unless  the 
operator  seeks  relief  under  Section 
816.67(b)  or  meets  the  higher  scaled 
distance  by  emloylng  more  delays  In 
the  blast. 

(d)  Alternative  3.  A  State  emiron- 
mental  agency  recommended  that  the 
scaled  distance  should  be  100  for  com- 
patibility with  one  inch  per  second, 
but  provided  no  detailed  data  to  sub- 
stantiate this.  The  combined  data  on 
page  71  of  ref.  14,  furthermore,  based 
on  recordings  of  159  blasts  in  24  oper- 
ations, refutes  this  contention. 

(e)  Other  comments. 

(1)  A  commenter  stated  that  no 
scaled  distance  Is  adequate  to  protect 
against  a  specific  level  of  ground  vibra- 
tions because  of  variations  in  blasting- 
cap  firing  times.  (Ref.  23.  pp.  17.  21.  24 
and  27).  Manufacturers  and  the  indus- 
try have  been  aware  of  this  firing  time 
scatter  since  the  development  of  delay 
caps.  However,  the  data  enumerated 
above,  from  which  the  60  scaled  dis- 
tance was  derived,  are  empirical  data 
obtained  from  blasts  using  detonators 
with  assxuned  scatter  In  firing  times. 
Thus  the  cap  scatter  is  automatically 
incorporated  and  accounted  for  by  the 
resxilts  of  the  data  analysis  supporting 
the  60  scaled  dLstance. 

(2)  One  commenter  recommended 
that  the  specification  that  the  scaled 
distance  be  determined  by  reference  to 
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the  distance  to  the  nearest  structure 
should  be  clarified,  to  be  the  "shortest 
distance  that  seismic  waves  would 
propagate  through  the  earth  or  along 
the  surface  of  the  earth,"  because  the 
current  wording  is  believed  to  be  too 
conservative,  in  some  cases,  for  com- 
plex terrain.  However,  the  scaled  dis- 
tance has  historically  been  measured 
on  a  horizontal  plane  analagous  to 
land  surveying  techniques.  (Ref.  25. 
pp.  405-408:  Ref.  13.  p.  7;  Ref.  14,  pp. 
70-72)  If  the  scaled  dLstance  of  60  is 
too  conservative  in  certain  Instances  in 
complex  terrain,  relief  Is  available 
through  Section  816.67(b). 

(3)  Several  commenters  suggested 
rewording  from  •'within  any  eight-mil- 
lisecond period"  to  "with  at  least  eight 
milliseconds'  separation  in  time  from 
all  other  detonations."  The  Office  re- 
jected this  suggestion  because  it  would 
unduly  restrict  an  operator's  options 
in  blast  design.  The  premise  of  the  use 
of  delay  intervals  (Ref.  13,  pp.  8.  9  and 
Ref.  14,  pp.  40.  70.  71)  is  that  any 
amount  of  explosive  detonated  within 
an  individual  Interval  may  act  as  a 
single  charge  in  terms  of  producing  vi- 
brations. For  an  efficient  blast  design, 
an  operator  may  want  to  use  delay  in- 
tervals of  less  than  eight  milliseconds. 
This  Is  permissible  under  the  scaled 
distance  concept,  as  long  as  the  maxi- 
mum weight  of  explosive  fired  within 
any  eight-millisecond  period  is  used  in 
the  scaled  distance  calcination. 

(4)  A  few  commenters  argued  that 
the  eight-milliseconds  figxire  is  not 
specified  In  Bulletin  656.  This  Is  true, 
but  the  data  used  in  calculating  the 
eight-millisecond  specification  are  ac- 
counted for  and  used  in  calculations  of 
the  scaled  distance  formula  in  Bulletin 
656. 

XIII.  Proposed  Section  816.SS(n\ 

A  few  commenters  requested  that 
the  provision  in  the  proposed  regula- 
tions for  limiting  the  duration  of 
ground  vibrations  be  deleted.  Based  on 
the  re\iew  of  the  comments,  the 
Offke  decided  to  accept  this  recom- 
mendation. 

The  commenters  recommended  dele- 
tion of  this  section  on  the  grounds 
that  it  \s  unnecessary,  confusing,  and 
simple  to  circumvent.  The  Office 
agrees  that  the  Section  is  uruiecessary. 
The  Office's  rationale  for  proposing 
this  Section  was  that  ground  vibra- 
tions of  one-second  duration  consti- 
tute steady-state  conditions.  This  con- 
tention cannot,  however,  be  supported. 
This  Section  was  adopted  from  a  State 
regulation.  Subsequent  comments 
from  that  State  revealed,  however, 
that  the  rule  is  not  based  on  suffi- 
ciently accurate  and  available  data. 
Many  delay  systems  designed  to  have 
vibration  durations  of  longer  than  one 
second  have  been  in  use  for  years  with 
no   reported   problems,    as    the   com- 


menters noted.  Spreading  vibrations 
over  a  longer  time  period  is  one  of  in- 
dustry's most  effective  ways  of  reduc- 
ing peak  vibrations,  and  thus  this  Sec- 
tion would  be  counter-productive  to  In- 
suring that  peak  vibrations  be  mini- 
mized under  other  paragraphs  of  these 
Sections. 

xrv.  Proposed  Section  816.6510). 

Numerous  commenters  felt  that  the 
requirement  for  regulatory  approval 
of  the  use  of  delay  systems  combining 
surface  and  in-hole  delays,  as  specified 
in  the  proposed  rules,  should  be  de- 
leted. Based  on  rationale  provided 
with  these  comments,  the  Office  de- 
cided to  delete  this  provision. 

Most  of  the  commenters  stated  that 
combination  surface/ In  hole  delay  sys- 
tems have  become  common  practice 
for  reducing  blast  vibrations.  They  felt 
that  the  scaled  distance  formula  in 
Section  818.65(ra)  and  the  one-inch- 
per-second  peak-particle  velocity  limi- 
Ution in  Section  816.65(J).  Is  adequate, 
so  that  a  requirement  for  specific  reg- 
ulatory authority  approval  to  use  com- 
bination surface/ In-hole  delays  Is  an 
unnecessary  burden.  Several  com- 
menters felt  that  the  Office  is  need- 
lessly specifying  to  Industry  how  to 
achieve  the  required  results,  instead  of 
simply  specifying  the  required  results. 

A  few  commenters  felt  that  an  addi- 
tional time  delay  crlterlon/or  continu- 
ous monitoring  requirement  should  be 
added.  However,  according  to  Ref.  17. 
pp.  1,  2,  these  combination  systems 
have  been  widely  used,  with  excellent 
results,  to  control  ground  vibrations. 
Placing  additional  restrictions  on  their 
use  will  discourage  operators  from 
using  the  latest  available  technology 
to  control  vibrations.  The  Office 
argues  that  the  public  is  adequately 
protected  by  Sections  816.65(1)  and 
816.65(1)  and  that  approval  of  combi- 
nation delay  systems  by  the  regula- 
tory authority  is  a  significant  burden, 
without  benefit. 

S  816.67     V»e    of    explosWes:    SetimoKraph 
measuremenL 

(A).  A  number  of  individuals  or  orga- 
nizations submitted  comments  In  this 
section  objecting  to  various  provisions. 
A  few  of  these  stated  that  the  fre- 
quency response  of  structures  and  the 
conditions  of  structure  should  be  con- 
sidered to  allow  for  variances  for  use 
of  the  prescribed  charge  weights  of 
the  scaled  dLstance  (requirements  of 
Section  816.65(1))  and  (k).  Some  com- 
menters stated  that  Section  816.67(c) 
should  be  deleted  and  one  commenter 
stated  that  the  provisions  of  Section 
816.67(c)  should  be  used  only  If  a  com- 
plaint has  been  made  by  a  citizen.  One 
commenter  felt  that  significant  eco- 
nomic risk  should  be  considered  in  de- 
ciding when  a  waiver  of  the  scaled  dis- 


tance formula  is  allowed.  One  com- 
menter stated  that  the  "remoteness  of 
an  area"  should  also  be  a  considera- 
tion for  allowing  for  waiver  of  the 
scaled  distance  formula,  and  another 
felt  that  because  seismograph  moni- 
toring may  be  required,  a  scaled  dis- 
tance of  50  should  be  used.  One  com- 
menter wanted  this  Section's  specifica- 
tion of  a  peak-particle  velocity  of  one 
inch-per-second  replaced  by  two- 
inches-per-second. 

Consideration  of  the  comments  led 
to  the  following  alternatives,  and  al- 
ternative 1  was  chosen. 

(1)  Clarify  Section  816.67(c)  to  pro- 
vide that  when  the  reg\ilatory  authori- 
ty requires  the  collection  and  record- 
ing of  seismograph  data.  It  also  has 
the  authority  to  specify  the  monitor- 
ing location.  Leave  other  provisions 
unchanged. 

(2)  Allow  8tru(;tural  response,  eco- 
nomic risk,  or  "remoteness"  to  be  used 
as  additional  factors  to  authorize  waiv- 
ers' of  the  scaled  distance  formula 
under  Section  816.67(a). 

(3)  Delete  the  authorization  to  the 
regulatory  authority  to  require  seis- 
mogruphic  readings  or  limits  its  appli- 
cation. 

(B).  (1).  Several  conmienters  stated 
that  the  frequency  response  of  struc- 
tures (Ref.  12)  and  the  condition  of 
structures  should  be  considered  when 
allowing  for  waivers  of  the  scaled  dis- 
tance tables  based  on  seismographic 
measurements.  The  above  disciisslon 
on  the  one-inch-per-second  peak-parti- 
cle velocity  limitation  Section  816.65(1) 
provided  detailed  reasons  for  not 
adopting  a  system  of  limiting  ground 
vibrations  from  blasting,  based  upon 
the  Medearis  theory  of  structure  re- 
sponse. It  is  not  adequately  developed 
for  use  at  this  time,  is  very  complex, 
and  requires  costly,  time-consuming 
analyses.  Condition  of  a  structure  is 
not  grounds  for  changing  the  allow- 
able peak-particle  velocity.  Section 
816.65  (J)  and  (k)  provide  that  the  one- 
inch-per-second  psulicle  velocity  may 
not  be  exceeded  at  any  structure  not 
owned  or  leased  by  the  permittee. 

(2).  A  few  commenters  stated  that 
Paragraph  816.67(c)  of  these  Sections 
should  be  deleted  because  it  ooolen 
too  much  discretion  on  the  regulatory 
authority  to  require  seismographic 
readings  by  permittees.  However,  to 
provide  a  mechanism  for  enforcing  the 
one-inch-per-second  velocity  limit,  it  is 
essential  that  the  regulatory  authority 
have  the  option  to  require  seismo- 
graph measurements,  where  questions 
arise  as  to  the  operator's  compliance 
with  the  limit  by  use  of  the  scaled  dis- 
tance formula.  It  is  not  expected  that 
the  regulatory  authority  will  use  its 
discretion  arbitrarily. 

(3).  One  commenter  stated  that  Sec- 
tion 816.67(c)  should  be  used  only 
when    there    has    been    a    complaint 
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made  to  the  regulatory  authority 
about  a  :permittee's  blasting.  No 
reason  was  given  by  the  commenter 
for  this.  It  is  anticipated  that  this  pro- 
vision will  be  applied  mostly  where 
there  have  been  complaints.  However, 
where  blasting  records  or  Inspectors' 
observations  cast  doubt  as  to  the  oper- 
ator's compliance  with  the  one-inch 
limit  by  use  of  the  scaled  distance  for- 
mula, the  regulatory  authority  needs 
the  option  to  require  measurements 
because  use  of  the  scaled  distance  for- 
mula is  not  considered  to  provide  abso- 
lute protection  against  exceeding  a 
specific  ground  vibration  level.  (Ref. 
14.) 

(4).  One  commenter  felt  that  Section 
816.67(c)  should  be  employed  only 
where  there  is  significant  economic 
risk.  A  determination  of  economic  sig- 
nificance would  provide  a  vague  stand- 
ard which  would  be  difficult  to  admin- 
ister, particularly  in  the  field.  Detailed 
economic  data,  including  property  val- 
uation materials,  would  be  required. 
This  data  would  be  costly  to  assemble 
and  access.  Further,  Sections 
515(bK15)(C)  of  the  Act  requires  the 
prevention  of  damage  to  property 
whether  or  not  based  on  a  "significant 
economic  risk." 

(5).  One  commenter  felt  that  opera- 
tors in  remote  areas  should  be  permit- 
ted to  use  a  scaled  distance  formula 
larger  than  that  required  to  protect 
against  one-inch-per-second.  Remote- 
ness, however,  has  no  bearing  on 
structures,  since  aU  structures  must  be 
protected.  In  fact,  operators  in  remote 
areas  should  have  the  least  difficulty 
in  complying  with  the  scaled  distance 
requirements  and  the  one-inch-per- 
second  velocity  limitation.  Stuctures 
in  remote  areas  tend  to  be  located  fur- 
ther from  blasting,  thereby  allowing 
more  explosives  to  be  used  before  ex- 
ceeding the  one-inch-per-second  veloc- 
ity Limitation  at  those  structures. 

(6).  One  commenter  stated  that, 
since  we  have  provided  in  Section 
816.67(c)  for  the  regulatory  authority 
to  require  monitoring  of  all  shots,  the 
scaled  distance  of  50  should  be  ade- 
quate. The  use  of  seismic  monitoring 
and  the  use  of  the  scaled  distance 
equation  are  two  separate  options  for 
compliance  imder  Section  816.65.  As  is 
explained  in  the  preamble  to  Para- 
graphs 816.65(k)-(l).  the  scaled  dis- 
tance of  60  is  necessary  to  meet  the 
one  inch  per  second  peak-particle  ve- 
locity limit,  if  seismographic  data  is 
not  obtained. 

(7).  One  commenter  wanted  the  one- 
inch-per-second  specification  of  Sec- 
tion 816.67  replaced  by  two-lnches-per- 
second.  For  consistency  between  the 
standards  of  Section  816.65  and  816.67, 
the  one-inch-i>er-second  must  be  re- 
tained. 

(8).  A  few  commenters  had  no  criti- 
cisms of  Section  816.67  but  suggested 
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clarification.  In  order  to  clarify  the 
provisions  of  Section  816.67,  Para- 
graph (c)  has  been  revised  to  reflect 
that  when  the  regtilatory  authority  re- 
quires that  a  semismograph  record  be 
made,  it  will  also  have  the  authority  to 
specify  appropriate  data  collection  lo- 
cations, if  necessary. 

$816.68    Use    of    explo«ive*:    Records    of 
blasting  operations. 

(A).  Numerous  commenters  suggest- 
ed various  changes  in  the  information 
required  in  the  blasting  record  in  the 
proposed  regulations.  A  review  of  the 
comments  resulted  in  consideration  of 
the  following  alternatives.  Alterna- 
tives 4  through  8  were  adopted. 

(1)  Retain  the  text  of  the  proposed 
rule; 

(2)  Elstablish  a  minim imi  distance 
specification  for  dociunenting  particu- 
lars about  the  nearest  structures 
(Paragraph  816.68(d)); 

(3)  Change  the  wording  of  Section 
816.68(k)  concerning  the  charge 
weight  within  any  millisecond  F>eriod; 

(4)  Add  temperature,  wind  direction, 
and  approximate  wind  velocity  as  data 
requirements  to  Paragraph  816.68(e): 

(5)  Add  a  requirement  for  making  a 
sketch  of  the  delay  pattern  used; 

(6)  Change  the  wording  of  Para- 
graph (m)  for  clarity. 

(7)  Replace  "person"  with  "opera- 
tor" In  Section  816.68(a); 

(8)  Add  a  requirement  to  record  the 
nimiber  of  persons  used  in  the  blasting 
crew. 

(B).  (1).  Several  commenters  suggest- 
ed that  documentation  of  the  nearest 
structure  be  limited  to  structures 
within  one-half  mile  and  one  com- 
menter suggested  a  distance  of  10,000 
feet.  The  rationale  given  for  the  Vt 
mUe  distance  was  "to  be  <»nslstent 
with  the  Act."  However,  the  Act  clear- 
ly Intends  that  aU  structures  be  pro- 
tected, regardless  of  the  distance  from 
the  blast.  The  distance  to  the  nearest 
structure,  whatever  the  actual  dis- 
tance, is  necessary  to  assiune  that  the 
structure  Is  adequately  protected,  by 
either  the  scaled  distance  factor  or  a 
seismograph  record. 

(2).  A  few  commenters  suggested 
changing  the  wording  of  Section 
816.68(k)  to  "explosives  detonated 
with  at  least  eight  milliseconds'  sepa- 
ration in  time  from  other  detona- 
tions." Based  on  the  detailed  rationale 
discussion  in  the  preamble  under  Sec- 
tion 816.65  (k)  and  (1).  the  Office  has 
decided  not  to  make  this  change,  be- 
cause delay  intervals  of  less  than  eight 
milliseconds  are  permissible  under  the 
scaled  distance  concept,  as  long  as  the 
maximum  weight  of  explosive  fired 
within  any  eight-millisecond  period  is 
used  in  the  scaled  distance  calculation. 

(3).  One  commenter  suggested  that 
temperature  be  added  as  as  specific  re- 
quirement in  Section  816.68(e).  Ref. 
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14,  p.  65,  and  Ref.  13,  p.  11,  state  that 
airblast  propagation  la  innuenced  by 
temperature  and  wind.  So  that  the 
blast  record  will  be  useful  In  determin- 
ing possible  causes  for  high  airblast 
noise  levels,  the  wording  •including 
temperature,  wind  direction,  and  ap- 
proximate velocity"  has  been  added  to 
Section  816.68(e). 

(4).  Section  515(bX15KB)  of  the  Act 
requires  that  the  blast  record  contain 
"the  order  and  length  of  delay  in  the 
blasts."  The  simplest  and  clearest  way 
to  accomplish  this  Is  through  a  sketch 
of  the  delay  pattern.  Therefore,  a  pro- 
vision for  this  has  been  added  to  the 
blast  record  requirements. 

(5).  For  clarification  and  consisten- 
cy. Paragraph  (m)  now  reads  "initi- 
ation system"  and  the  word  "person" 
is  replaced  with  "operator"  in  Para- 
graph (a).  The  name  of  the  blaster-in- 
charge  Is  already  required  In  Para- 
graph (c).  To  check  compliance  with 
30  CFR  Part  850.  which  specifies  the 
allowable  maximum  number  of  per- 
sons on  Individual  blasting  crews,  a  re- 
quirement has  l)een  sulded  to  record 
the  number  of  persons  In  the  blasting 
crew. 

(6).  One  commenter  felt  that  having 
a  blast  record  open  for  public  Inspec- 
tion Is  undesirable  because  It  would  be 
misunderstood  and  misinterpreted. 
Section  515(b)(15)(B)  of  the  Act  spe- 
cifically requires  maintaining  the 
availability  of  records  for  public  in- 
spection. 

S9  816.71-816.74     Disposal  of  excesa  spoil. 

30  CFR  816.71-816.74.  along  with  the 
definitions  of  "head-of-hollow"  and 
"valley  fills"  In  Section  701.5.  regulate 
excess  spoil.  Section  816.71  lists  gener- 
al requirements  that  apply  to  all  fills. 
Including  those  dealt  with  In  Sections 
816.72-818.74.  These  requirements  are 
basically  safety  and  environmental 
protection  standards  which  the  engi- 
neer designing  the  disposal  area  must 
satisfy.  If  the  particular  spoil  disposal 
area  does  not  fall  within  the  defini- 
tions of  head-of-hollow  or  valley  fill, 
the  requirements  of  Section  816.71  are 
the  governing  regulations.  If  the  spoil 
disposal  area  falls  within  the  defini- 
tion of  valley  fill,  then  in  addition  to 
the  mere  general  requirements  of  Sec- 
tion 816.71.  the  valley  fill  must,  also 
meet  tlie  req-jirements  of  Section 
816.72.  If  the  particular  spoil  dirposal 
area  falls  within  the  definition  of 
hcad-of-hollow  fill,  then  in  addition  fo 
the  more  general  requiremenl.s  of  Sec- 
tion 81671  and  816.72  the  fill  must 
comply  with  Section  816.73.  Seciion 
816.74  provides  an  alternative  method 
of  constructing  a  head-of-hollow  or 
valley  fill. 

These  different  approaches  were 
adopted  to  allow  Increased  flexibility 
for  the  operators  and  the  State  regula- 
tory authorities  while  maintaining  the 
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public  safety  and  environmental  pro- 
tection that  Congress  mandated. 

The  flatter  fill  areas  are  covered  by 
the  more  general  requirements  of  Sec- 
tion 816.71  since  the  risk  of  failure  or 
pollution  of  ground  or  surface  water 
may  be  less  than  in  steeper  areas. 
Both  Sections  818.72  valley  fUls  and 
Section  816.73  head-of-hollow  fills  are 
defined  in  Section  701.5  of  the  final 
regulations. 

For  valley  fills.  Section  816.72  pro- 
vides for  a  fill  with  a  rock  underdraln 
constructed  with  diversion  ditches 
that  carry  surface  water  away  from 
and  around  the  fill.  The  engineered 
rock  underdraln  and  diversion  ditch 
system  are  necessary  because  valley 
fills  block  a  path  of  water  flow  from  a 
watershed  alx)ve  the  valley  fill.  If  the 
fill  is  a  head-of-hollow  fill,  then  there 
will  l>e  a  smaller  watershed.  In  which 
case  Section  816.73  provides  that  the 
fill  may  be  constructed  with  a  rock 
chimney  drain  and  water  may  be  di- 
verted toward  the  rock  chlnruiey.  Sec- 
tion 816.74  governs  a  special  type  of 
either  head-of-hollow  or  valley  fill 
that  Is  made  up  of  at  least  80  percent 
by  volume  of  sandstone,  limestone,  or 
other  durable  rocks  that  do  not  slake 
In  water.  In  such  fills.  Internal  drain- 
age Is  more  free  and  failure  because  of 
saturation  Is  much  less  of  a  risk,  and 
erosion  should  be  minimal.  Therefore, 
special  methods  of  construction  are  al- 
lowed. 

Spoil  disposal  practices  In  mining  op- 
erations have  had  a  major  Impact  on 
the  environment  and,  In  some  cases, 
represented  a  significant  hazard  to  life 
and  property.  The  requirements  out- 
lined In  these  Sections  of  the  final  reg- 
ulations provide  positive  measures  to 
protect  life,  property,  and  the  environ- 
ment by  establishing  criteria  for  the 
dispoal  of  excess  spoil  materials  while 
achieving  adequate  drainage  control 
and  long-term  stability.  For  reference 
to  the  potential  environmental  im- 
pacts of  excess  spoil  disposal  see: 
"Final  Environmental  Impact  State- 
ment OSM-EIS-1,"  pp.  III-13-15. 

If  excess  materials  are  Improperly 
placed  across  drainage  channels  and 
provide  inadequate  drainage  and  sta- 
bility, disturbance  to  the  hydrologic 
balance  and  Impact  on  safety  could  be 
profound  (Comptroller  General  of  tl;e 
U.K..  1977.  pp.  1-2;  Coalgate  and 
olhrrs.  1973.  pp.  93-94:  Hopkins  and 
01  hers.  1975.  p.  9:  Taylor.  1948.  pp. 
408-407).  The  purpose  of  detailed  con- 
.struction  standards  for  disposal  of 
excpss  spoil  is  to  construct  fills  which 
will  not  require  maintenance  over  the 
life  of  the  fill.  Fills  constructed  for 
highways,  railroads  and  buildings  are 
not  only  carefully  engineered,  but  also 
monitored  and  maintained  for  their 
lifetime.  In  contrast,  excess  spoil  fills 
are  ultimately  the  responsibility  of  the 
surface  landowner  who  is  likely  not  to 


have  Ihe  capital  or  equipment  for 
long-term  maintenance  or  remedlaJ 
action.  Therefore.  It  Is  essential  to 
design  and  construct  excess  spoil  fills 
properly. 

Major  Issues  which  have  been  Identi- 
fied based  on  public  comments  were 
separated  into  five  areas: 

(1)  Semantic  Interpretations  of  the 
terms  "haul  or  convey"  versus  "trans- 
port and  placed"; 

(2)  durability  requirements  for  rock 
used  In  underdrains; 

(3)  Lift  thicknesses  for  excess  spoil 
placement; 

(4)  Allowance  of  alternative  spoil  dis- 
posal methods;  and 

(5)  Provisions  for  the  disposal  of  coal 
processing  waste  in  excess  spoil  fills. 

Each  of  the  principal  Issues,  as  well 
as  additional  comments,  are  addressed 
below. 

The  authority  for  these  proposed 
Sections  Is  found  In  Sections  102.  201. 
501.  503.  504.  507,  508.  510.  and  515  of 
the  Act.  The  rationale  for  selecting 
the  final  regulations  In  lieu  of  the  al- 
ternatives analyzed  in  the  Regulatory 
Analysis  Is  found  in  the  context  of  this 
general  preamble  discussion,  the  dis- 
position of  submitted  comments  relat- 
ed to  the  proposed  regulations,  and 
the  preamble  to  the  proposed  regula- 
tions for  these  Sections. 

Technical  literature  used  in  the 
preparation  of  these  Sections  Is  listed 
in  the  preamble  discussion  for  Section 
816.91-816.93  in  addition  to  the  follow- 
ing; 

Bragg.  G.  H..  Jr..  and  Zlegler.  T.  W.. 
1975.  Design  and  Construction  of  Com- 
pacted Shale  Embankments.  Volume 
Two:  Evaluation  and  Remedial  Treat- 
ment of  Shale  Embankments.  233  pp. 
FHWARD-75-62. 

Casagrande.  D.  R..  1978.  Presenta- 
tion at  Public  Hearings  (Dctot)er  26. 
1978.  and  submitted  as  written  com- 
ments on  the  letterhead  of  Casa- 
grande Consultants.  October  27.  1978. 
3  pp.  with  4  page  attachment. 

Council  on  Wage  and  Price  Stabil- 
ity/Regulatory Analysis  Review 
Group.  Comments  submitted  to  OSM. 
dated  November  27.  1978.  pp.  13-17. 

Curtis.  W.  R.  1971a.  Strip-mining, 
erosion  and  sedimentation.  American 
Society  of  Agricultural  ESigineers 
Transactions.  Vol.  14.  no.  3.  pp.  434- 
435. 

Curtis.  W.  R.  1971b.  Terraces  reduce 
runoff  and  erosion  on  surface  mine 
benches.  Journal  of  Soil  and  Water 
Conservation.  Vol.  28.  no.  5.  pp.  Id8- 
199. 

Curtis.  W.  R..  and  Superfesky.  M.  J.. 
1978.  Erosion  of  Surface-mine  spoils. 
In  New  directions  In  century  three: 
strategies  for  land  and  water  use.  Soil 
Conservation  Society  of  America,  32d 
annual  meeting,  Augiist  7-10,  1977, 
Richmond,  Va.  Proceedings,  pp.  154- 
158. 


DlMllllo.  Albert  F.  1978s.  Status  of 
shale  embankment  research.  Public 
Roads,  a  journal  of  highway  research 
and  development.  Vol.  41.  No,  4,  pp. 
153-161. 

Dodson.  Gerald  P.  Memorandum  to 
the  Administrative  Record,  dated  No- 
vember 6,  1978.  2  pp. 

Ettlnger,  Charles.  Transcript  of  tes- 
timony given  at  public  hearings  held 
by  OSM  on  October  25.  1978.  pp.  7-22. 
Pranklln.  J.  A.,  and  Chandra,  R. 
1972.  The  slake-durablllty  test.  Perga- 
mon  Press,  International  Journal  of 
Rock  Mechanics  and  Mining  Sciences. 
Vol.  9,  No.  3,  pp.  325-341. 

Goal,  Paul  P..  Jr.,  and  Leer.  Steven 
P.  Written  memorandum  dated  No- 
vember 21.  1978.  submitted  at  public 
hearing  held  by  OSM  on  November  22. 
1978.  10  pp.  with  Exhibits  and  Appen- 
dices, transcript  of  hearings,  pp.  40-64. 
Green.  B.  C.  Written  conunents  sub- 
mitted to  OSM.  dated  November  27, 
1978.  23  pp.  with  figures  and  illustra- 
tions. 

Heley.  W.  and  Maclrer.  B.  N.  1971, 
Development  of  classification  Index 
for  Clay  Shales  TRS-71-G.  pp.  95. 
Report  1  Waterways  Experiment  Sta- 
tion, U.S.  Army  Corps  of  Engineers. 

Loy.  L.  D.,  Jr.;  Ettinger,  Charles  E.; 
Prakes,  M.  R.;  Kreraer,  D.  J.  1978.  De- 
velopment of  New  Design  Concepts  for 
Construction  of  Valley  Fills,  182  pp. 

Lutton,  Richard  J.  1977.  Design  and 
Construction  of  Compacted  Shale  Em- 
bankments. Volume  Three:  Slaking  In- 
dices for  £>esign.  PHWARI>-77-l,  88 
pp. 

Mason.  Brian.  1966.  Principles  of 
geochemistry.  Third  edition.  John 
Wiley  and  Sons.  Inc.,  New  York.  329 
pp. 

NCA/AMC  Joint  Committee.  Com- 
ments received  proposing  addition  of 
816.74.  Submitted  to  OSM.  November 
27.  1978.  pps.  S-190  through  S-194. 

Plass.  W.  T.  1967.  Land  disturbances 
from  strip  mining  In  eastern  Ken- 
tucky. U.S.  Forest  Service  Research 
Notes  NE-52  (7  pp.)  NE-68  (6  pp.),  NE- 
69  (7  pp.),  and  NE-71  (7  pp.). 

Shamburger.  J.  H..  Patrick,  D.  M., 
and  Lutton,  Richard  J.  1975.  Design 
and  Construction  of  Compacted  Shale 
Embankments,  Volume  One:  Survey  of 
Problem  Areas  in  Current  Practices, 
288  pp.  FirWARD-75-61. 

Underwood,  Lloyd  B.  1967s.  Classifi- 
cation and  identification  of  shales. 
Journal  of  the  Soil  Mechanics  and 
Foundation  Division,  ASCE  vol.  93. 
No.  SM6.  pp.  97-116. 

VS.  Congress:  H.  Rept.  218,  95th 
Congress,  Ist  sess.  p.  126  (1977). 

U.S.  Department  of  Energy,  1978. 
Comments  In  a  document  to  OSM.  No- 
vember 24,  1978,  Section  on  Excess 
Spoil  Disposal,  pp.  1-15. 

U.S.  Environmental  Protection 
Agency.  1976b.  Erosion  and  sediment 
control— Surf  ace  mining  In  the  eastern 
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United  States;  Vol.  1,  Planning;  Vol.  2, 
Design.  U.S.  Environmental  Protection 
Agency  Technology  Transfer  Seminar 
Publication  EPA-625/3-76-006.  Vol.  1. 
102  pp;  Vol.  2,  137  pp.  (Available  from 
U.S.  Department  of  Commerce,  NTIS 
PB-261  353). 

U.S.  Environmental  Protection 
Agency.  1978sb.  Pollution  control 
guidelines  for  coal  refuse  piles  and 
slurry  ponds.  (Prepared  by  W.  A. 
Wahler  and  Associates,  Palo  Alto, 
Calif.).  U.S.  Environmental  Protection 
Agency  Contracts  Nos.  68-03-2344  and 
68-03-2431  report.  213  pp. 

U.S.  95th  Congress.  1977a.  Surface 
Mining  Control  and  Reclamation  Act 
of  1977.  Pub.  L.  95-87.  91  Stat.  445-532. 

Welgle.  1966.  Spoil  bank  stability  In 
eastern  Kentucky.  Mining  Congress 
Journal,  April  1966.  pp.  67-68  and  73. 

YoOng.  Stephen  G.  "Comments  on 
Substance  of  CEA's  Contacts  Relating 
to  OSM's  Proposed  Nationwide  Perma- 
nent Program  for  the  Regulation  of 
Surface  and  Underground  Mining," 
dated  January  12,  1979.  Letter  of  2 
pages  with  attachment  113  pp.  and  6 
Appendices,  dated  December  15,  1978. 

§  816.71     Disposal  of  excess  spoil:  General 
requirements. 

Section  816.71  requires  controlled 
placement  utilizing  current  engineer- 
ing practices  common  In  embankment 
construction  for  all  tyx>es  of  perma- 
nent fills.  This  Section  Implements  the 
general  requirements  outlined  in  the 
Act  and  Is  applicable  to  all  excess  sjpoll 
disposal  areas.  For  definition  of  the 
different  types  of  fill  see  30  CFR 
701.5. 

Disposal  of  excess  spoil  in  designated 
offslte  storage  areas  such  as  pre-exist- 
ing mined  benches  is  presently  prac- 
ticed in  several  States.  In  some  areas, 
disposal  of  excess  spoil  has  occurred 
without  benefit  of  permits,  sufficient 
bonding,  or  minimal  provisions  for  en- 
vlrorunental  control.  Under  the  pro- 
posed permanent  regulations.  Section 
816.71(a),  disposal  of  excess  spoil  was 
to  be  permitted  in  areas  only  "other 
than  mine  workings  or  excavations." 
The  Office  recognizes  the  constructive 
and  beneficial  results  for  disposal  of 
excess  spoil  in  such  workings  or  exca- 
vations, and  strongly  encourages  this 
practice  which  Is  feasible  and  consist- 
ent with  both  the  Act  and  the  perma- 
nent performance  standards.  As  a 
result,  the  wording  of  Section 
816.71(a)  has  been  modified  to  clarify 
the  language. 

Commenters  said  the  first  cut  or  box 
cut  spoils  should  not  adhere  to  the 
same  requirements  as  excess  spoil.  The 
commenters  said  Section  515(d)  of  the 
Act  separates  the  requirements  of 
steep  versus  flat  slope  areas  regarding 
spoil  disposal.  The  legislative  history 
and  the  Act  In  Section  515(bK22)  do 
not  indicate  that  excess  spoil  regula- 
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tions  should  be  divided  based  upon 
mining  terrain  slopes.  Therefore 
where  box  cut  or  first  cut  spoils  are 
not  required  to  achieve  approximate 
original  contour  or  cannot  be  handled 
in  accordance  with  Section  816.101, 
they  should  be  treated  as  any  excess 
spoil  and  comply  with  the  require- 
ments of  Sections  816.71-816.74. 

Commenters  objected  to  the  use  of 
the  phrase  "haul  or  convey"  since  Sec- 
Uon  515(b)(22KA)  of  the  Act  uses  the 
language  "transported  and  placed." 
The  legislative  history  shows  that 
"standards  require  controlled  place- 
ment of  spoil.  Spoil  must  be  transport- 
ed-hauled  by  truck  or  other  vehicle- 
placed  and  compacted.  ..."  (123  Cong. 
Rec.  H-7582,  July  21.  1977).  The  Intent 
of  the  recommended  change  was  to 
allow  uncontrolled  end-dumping  soil 
as  an  acceptable  method  of  spoil  place- 
ment. This  recommendation  is  reject- 
ed. 

One  commenter  noted  that  the  use 
of  the  word  "replaced"  In  Section 
816.71(c)  regarding  topsoil  appeared  to 
be  an  error.  He  suggested  use  of  the 
term  "placed"  as  an  alternative.  This 
comment  was  rejected,  as  "replaced"  is 
consistent  with  Section  816.22. 

A  commenter  suggested  that  remov- 
al of  topsoil,  vegetative,  and  organic 
material  was  not  necessary  "in  the 
nonstructural  portion  of  the  fill  to 
Insure  stability."  The  Act.  however,  re- 
quires removal  of  topsoil  hi  Section 
515(bK5);  therefore,  this  comment  Is 
considered  non-substantive  and  caiuiot 
be  accepts. 

Some  commenters  contended  that 
all  topsoil  should  be  removed  from  the 
entire  disposal  area  before  any  spoil  is 
placed  on  it.  This  is  not  Implied  by  the 
regulation.  OSM  recognizes  that  the 
entire  removal  of  topsoU  l>efore  spoil 
Is  placed  In  the  area  Is  undesirable. 
Concurrent  removal  of  topsoil  Is  ac- 
cepted and  desirable  and  minimizes 
the  disturbances  at  the  disposal  site. 

A  commenter  suggested  that  moder- 
ate slopes  are  not  always  stable  be- 
cause the  parent  bedrock  which  pro- 
duces moderate  slopes  usually  results 
in  deeply  weathered  soils.  He  suggest- 
ed that  foundation  Investigations  be 
required  prior  to  fill  placement.  This 
comment  was  rejected,  as  placing  this 
requirement  in  Section  816.71(e) 
would  be  redundant  because  Section 
816.71(n)  requires  foundation  investi- 
gations. 

Commenters  proposed  a  variance  al- 
lowing small  depressions  or  impound- 
ments on  the  crest  of  fills.  If  demon- 
strated to  be  consistent  with  the  post- 
mtnlng  land  use  and  stability  of  the 
fill.  Commenters  said  that  such  im- 
poundments would  enhance  postmln- 
ing  land  uses,  such  as  grazing.  It  is  a 
commonly  accepted  engineering  and 
construction  practice  to  minimize  infil- 
tration of  surface  water  into  the  fill 
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mass  so  as  to  nuUntaln  the  lowest  pos- 
sible hydrosutic  pressure  within  the 
fill.  (Hopkins  and  others.  1975;  Cede- 
gren.  1967;  Chassle  and  Goughnour. 
1976;  U.S.  Army  Corps  of  Engineers. 
1952).  The  existence  of  depressions  or 
Impoundments,  regardless  of  size,  can 
Increase  the  phreatic  surface  within 
the  fill.  Therefore  the  prohibition  of 
Impoundments  on  fills  is  retained  in 
Section  818.71(g)  In  the  final  regula- 
tions. 

Commenters  argued  that  the  prohi- 
bition of  terraces  in  the  proposed  final 
regulations  was  Inconsistent  with  the 
definition  of  approximate  original  con- 
tour in  Section  701(2)  of  the  Act.  It  Is 
agreed  that  terraces.  If  properly  con- 
structed, are  desirable  to  break  long 
slopes,  control  erosion  and  enhance 
stability.  Therefore,  the  requirements 
of  Section  818.71(h)  have  been  altered 
to  allow  terraces  in  accordance  with 
Section  816.102(b)  and  if  approved  by 
the  regulatory  authority.  (Curtis. 
1971b.  pp.  198-199;  Curtis  and  Super- 
fesky,  1978.  p.  156;  Paker,  1965,  Figure 
1;  Skelly  and  Loy.  and  others.  1978. 
pp.  148-U9). 

Commenters  raised  objections  to  the 
specification  in  Section  816.71(1)  that 
the  toe  of  the  fills  rest  on  a  20  degree 
or  flatter  slope.  Since  the  considera- 
tion of  the  slope  of  natural  ground  at 
the  toe  of  the  fills  is  an  Integral  part 
of  stability  analyses,  this  requirement 
was  deleted  In  the  final  version  of  the 
regulations.  (Huang.  1978.  pp.  11-12; 
Lambe.  1969.  pp.  366-367.) 

Commenters  said  rock  buttresses 
and  keyway  cuts  are  not  always  neces- 
sary ie.g..  If  the  design  achieves  a  1.5 
factor  of  safety).  The  use  of  keyway 
cuts  and  buttresses  is  intended  to  in- 
crease the  stability  of  embankments 
where  steep  foundation  conditions  ne- 
cessitate special  treatment  to  resist 
the  sliding  movement  created  by  the 
weight  of  the  fill.  (Chlronls.  1977.  p. 
107;  Huang,  1978,  pp.  5.  11-12;  Lambe, 
1969,  pp.  366-367;  Loy  and  others. 
1978,  p.  9;  Comptroller  General  of  the 
U.S.,  1977,  pp.  1-2;  Chassle  and 
Goughnour.  1976,  p.  66).  The  Act  In 
Section  515(bH22KF)  requires  a  rock 
toe  buttress,  of  sufficient  size  to  pre- 
vent mass  movement.  Therefore.  Sec- 
tion 816.71(1)  has  been  modified  to  re- 
flect the  change  supported  by  com- 
menters and  to  clarify  the  relation  of 
this  Section  to  the  Act. 

Commenters  asserted  that  persons 
under  the  supervision  of  registered 
professional  engineers  should  be  al- 
lowed to  conduct  the  Inspections  re- 
quired in  Section  816.71(J).  The  lan- 
guage of  Subsection  (j)  states  "regis- 
tered professional  engineer  or  quali- 
fied professional  specialist."  This 
should  not  preclude  persons  under  the 
supervision  of  a  registered  profession- 
al engineer  from  making  the  Inspec- 
tion  provided   that   they   are   Indeed 
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qualified.  The  requirement  for  Inspec- 
tion, certification,  and  record-keeping 
Is  consistent  with  30  CFR  77.216-3, 
and  the  WV  Code,  Chapter  20.  Article 
5-D-9.  and  In  keeping  with  construc- 
tion standards  for  quality  assurance. 

At  the  request  of  one  commenter, 
"critical  construction  periods"  have 
been  clarified  In  Section  816.71(J).  The 
conunenter  stated  that  without  this 
clarification  operators  would  be  sub- 
ject to  an  indeterminate  number  of  in- 
spections, which  would  Increase  cost. 
While  most  design  and  construction 
engineers  should  be  able  to  provide 
guidance  on  critical  construction  peri- 
ods, a  list,  which  should  not  be  consid- 
ered all  inclusive,  has  been  provided  In 
Section  816.71(J). 

Commenters  suggest  that  inspection 
frequency  be  Increased  due  to  vari- 
ations in  embankment  construction 
schedules.  The  quarterly  Inspection  re- 
quirement Is  maintained  as  a  mini- 
mum; however,  the  regulatory  author- 
ity may  increase  the  Inspection  fre- 
quency. If  fill  construction  Is  so  rapid 
that  quarterly  Inspection  will  not  be 
adequate  to  monitor  construction 
practices  effectively. 

Commenters  said  coal  processing 
waste  should  be  allowed  to  be  placed 
In  head-of-hoUow  or  valley  fills.  Some 
commenters  asserted  that  the  Office 
had  no  legal  authority  to  exclude  such 
waste  under  these  Sections.  Others  as- 
serted that  since  the  Office  allows  the 
use  of  waste  In  dams  and  embank- 
ments. OSM  should  allow  Its  use  In 
head-of-hoUow  or  valley  excess  spoil 
fills.  They  argued  that  the  physical, 
chemical,  and  engineering  qualities  of 
such  waste  can  be  determined  and  its 
use  adequately  controlled  so  as  to 
assure  stability  and  environmental 
protection. 

The  Office  accepted  portions  of 
these  comments.  The  Office  rejects 
the  argument  that  the  exclusion  of 
coal  processing  waste  Is  beyond  Its 
legal  authority.  The  requirements  of 
Section  515(bH22)  of  the  Act  are  ex- 
tensive and  express  a  clear  congres- 
sional concern  to  assure  the  long-term 
stability  of  large  fills,  especially  In  the 
steeper  areas,  such  as  the  Appalachla 
coal  fields.  (H.  Rept.  No.  95-218.  95th 
Cong.,  1st  Sess.,  114.  1977.)  The  period 
of  time  over  which  many  fills  are  built 
and  the  Increasing  use  of  fills  In  cur- 
rent mining  make  it  difficult  for  a  reg- 
ulatory authority  to  monitor  construc- 
tion. This  difficulty  coupled  with  seri- 
ous concern  about  long-term  stability 
and  potential  for  ground  and  surface 
water  pollution  require  thorough  con- 
trol. 

Because  the  risks  associated  with 
excess  spoil  fills  are  less  In  flatter 
areas,  the  disposal  of  waste  was  al- 
lowed In  spoil  disposal  areas  which  do 
not  fall  within  the  definition  of  head- 
of-hollow    or    valley    fills.    However. 


waste  Is  still  excluded  from  fills  that 
fall  within  those  definitions.  This  dis- 
tinction was  made  because  valley  and 
head-of-hoUow  fills  are  In  steeper 
areas  where  side  slopes  In  excess  of  20 
degrees  and  average  profiles  in  excess 
of  10  degrees  are  encountered.  Fills  in 
such  steeper  areas  are  more  prone  to 
failure,  and  the  effects  of  failure  more 
damaging. 

Coal  waste  frequently  has  properties 
that  contribute  to  Instability,  especial- 
ly wet  fine  coal  wastes  (Coalgate  and 
others.  1973.  p.  6;  Comptroller  General 
of  the  U.S.,  1977.  pp.  1-2;  Preamble. 
Section  816.81).  Moreover,  depending 
on  the  characteristics  of  the  coal 
seams  being  cleaned  or  processed,  coal 
waste  often  has  acid-  or  toxic-forming 
potential  (Coalgate  and  others.  1973. 
pp.  14-18).  The  stability  and  toxic- 
forming  characteristics  of  a  given 
sample  of  coal  waste  can  be  deter- 
mined by  analysis.  Depending  on  the 
analysis,  the  use  of  a  given  material 
may  be  authorized  In  a  general 
manner,  but  more  frequently  a  given 
coal  waste  will  require  special  han- 
dling, such  as  mixing  In  a  ratio  or  In  a 
place  with  spoil  t>elng  used  In  the  fill. 
In  the  latter  case.  sUbllity  or  freedom 
from  toxic  drainage  Is  only  assured 
when  the  waste  Is  handled  as  pre- 
scribed. Moreover,  the  characteristics 
of  the  waste  often  change  due  to 
breakdowns  or  changes  In  the  seam  or 
seams  of  coal  being  processed. 

Because  of  all  these  variables,  regu- 
latory control  of  fills  Including  coal 
waste  Is  much  harder  to  achieve.  The 
Office,  therefore,  decided  to  exclude 
coal  waste  from  fills  In  steep  areas. 
For  fills  In  flatter  areas,  which  gener- 
ally pose  less  stability  and  toxlc-for- 
matlon  problems,  the  Office  allows  the 
oijerator  the  flexibility  of  including 
coal  waste,  provided  it  Is  handled  to 
minimize  the  problems  that  may  be  as- 
sociated with  its  use. 

In  response  to  commenters'  assertion 
that  since  coal  waste  is  allowed  in 
dams.  It  should  be  allowed  In  fills.  It  is 
noted  that  coal  waste  is  allowed  in 
dams  under  careful  control,  because 
dams  are  more  highly  engineered  In 
general,  typically  built  with  greater 
quality  control  and  are  constructed 
over  a  shorter  time.  All  these  factors 
make  regulatory  control  and  environ- 
mental safeguards  easier  to  achieve. 
Waste  disposal  areas  designed  and  (in- 
structed specifically  to  handle  coal 
processing  waste,  as  specified  in  the 
regulations,  therefore,  are  justified. 

9  816.71     DUpo*al    of  exccw   ipoil:    Valley 
nils. 

This  Section  establishes  the  require- 
ments for  valley  fills.  This  type  of  fill 
is  characterized  by  a  structure  located 
in  a  valley  where  the  fill  material  has 
been  hauled  and  compacted  Into  place, 
with  diversion  of  upstream  drainage 


around  the  fill.  For  definition  of 
"valley  fUl",  see  30  CFR  701.5. 

Some  commenters  asserted  that  the 
1.5  static,  long-term  factor  of  safety 
requirement  for  fills  was  too  stringent, 
while  others  supported  it  as  necessary 
to  provide  adequate  safeguards.  Re- 
duced factors  of  safety  were  consid- 
ered as  alternatives  for  all  fills  and 
also  for  remotely  located  fills. 

The  1.5  factor  of  safety  is  standard 
engineering  practice  for  earth  and 
rockflll  structures  located  where  fail- 
ure could  cause  loss  of  life  or  property 
damage  (Canada  Department  of 
Energy,  Mines  and  Resources.  1977.  p. 
80;  Canada  Department  of  Energy, 
Mines  and  Resources,  1972,  pps.  5-27; 
MESA.  1975.  p.  5.143;  MESA.  1976b.  p. 
3;  Lambe  &:  Whitman.  1969.  p.  373). 
MESA  (1975.  p.  5.143)  and  Canada  De- 
partment of  Energy.  Mines  and  Re- 
sources. (1972,  p.  5-27)  recommend  the 
use  of  reduced  ffu;tor8  of  safety  when 
the  potential  of  property  damage  and 
loss  of  life  does  not  exist.  Meyerhoff. 
1970  (pps.  349-355)  discusses  the  corre- 
lation of  probability  of  failure  with 
variability  In  strength  parameters, 
foundation  conditions,  piezometric 
surface,  and  other  assumptions  uti- 
lized In  the  computations  of  safety 
factors.  He  recommends  the  standard 
for  safety  factors  should  be  increased 
to  1.7  to  account  for  these  relation- 
ships, thus  further  reducing  probabil- 
ity of  failures.  Bishop  (1955,  p.  7) 
states  that  even  with  high  factors  of 
safety,  overstress  can  occur  below  a  1.8 
factor  of  safety. 

While  most  discussions  of  fills  focus 
on  the  protection  of  life  and  property, 
the  Act  has  also  mandated  the  protec- 
tion of  the  environment.  The  Office 
believes  that  the  added  degree  of  pro- 
tection provided  by  Increased  factor  of 
safety  requirements  even  In  remote 
areas,  is  warranted,  and  well  Justified 
due  to  the  necessity  for:  (a)  protection 
of  the  environment  from  excessive  ero- 
sion, contribution  of  pollutants,  and 
other  adverse  long-lasting  effects  of 
fUl  failures;  (b)  protection  of  existing 
life  and  property;  (c)  protection  of  life 
and  property  which  may  develop 
below  originally  remote  areas;  and  (d) 
safeguards  which  must  offset  the  lack 
of  long-term  maintenance  over  the  life 
time  of  the  fill. 

Commenters  objected  to  Section 
816.72(b)(2).  which  requires  subdralns 
to  be  protected  by  filter  systems.  Fil- 
ters are  state-of-the-art  requirements 
to  control  migration  of  fines  from  the 
foundation  or  fill  material  into  drains. 
In  fills  where  drains  become  nonfunc- 
tional due  to  the  migration  of  fines 
and  subsequent  bl(x:kage.  failure  Is 
common.  The  control  of  seepage  is  one 
of  the  most  critical  areas  of  structural 
design.  (ASCE.  1966.  p.  550;  Canada 
Department  of  Energy,  Mines  and  Re- 
sources. 1977.  pp.  5-18  to  5-56;  Canada 
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Department  of  Energy.  Mines  and  Re- 
sources. 1972,  pp.  5-9;  Sherard  and 
others,  1963,  pp.  81-91;  Terzaghi  and 
Peck.  1967a,  p.  57;  Cedegren,  1967.  p. 
175;  U.S.  Army  Corps  of  Engineers, 
1952.  pp.  10  and  16;  U.S.  Bureau  of 
Reclamation,  1973.  pp.  306-307;  West 
Virginia  Department  of  Natural  Re- 
sources. 1975.  p.  1;  MESA.  1976b.  p.  3; 
MESA.  1975,  pp.  5.24-5.25  and  8.95- 
8.102);  Comptroller  General  of  the 
United  States,  1977,  p.  2;  Coalgate  and 
others.  1973.  p.  95.)  Therefore,  OSM 
has  not  removed  the  filter  require- 
ment. 

Conunents  were  received  regarding 
the  minimum  size  requirements  for 
underdralns  and  the  gradation  restric- 
tions for  the  rock  comprising  the  un- 
derdralns. None  of  the  comments  pro- 
vided alternative  drain  sizes,  but  in- 
stead Insisted  upon  the  deletion  of  the 
Uble  In  Section  816.72(bK3)  and 
stressed  reliance  on  site-specific  engi- 
neering design.  Another  suggestion 
was  to  leave  the  table  and  allow  the 
operator  an  option  of  submitting  a 
site-specific  design,  including  adequate 
drainage  control. 

The  rock  drain  criteria  In  Subsection 
816.71(b)(3)  represent  recommenda- 
tions of  current  studies  concerning 
valley  fill  design  and  construction. 
(West  Virginia  Department  of  Natural 
Resources.  1975.  p.  56;  Loy  and  others, 
1978,  pp.  6-8;  Chlronls.  1977.  pp.  104- 
110.)  The  criteria  attempt  to  strike  a 
balance  between  site-specific  drain 
design  (based  on  In-depth  determina- 
tions regarding  anticipated  flow  rates, 
permeabilities,  gradations  and  local 
geologic,  topographic  and  hydrologic 
conditions)  and  the  simplicity  of 
standardized  design.  The  methods 
used  to  obtain  and  place  the  materials 
are  left  to  the  permittee,  and  the  sizes 
of  the  materials  are  not  particularly 
large  considering  the  amount  of  mate- 
rial Involved.  As  a  result,  the  require- 
ments of  Section  816.72(b)(3)  remain 
unchanged. 

The  Office  is  aware  of  the  problems 
with  ensuring  that  rock  size  meets  the 
requirements  of  Section  816.72(bX3). 
In  certain  Instances,  the  operator  will 
have  to  provide  multi-staged  filter  sys- 
tems In  order  that  the  drain,  filter, 
and  fill  achieve  acceptable  transitions. 

In  the  Uble  of  Section  816.72(b)(3), 
commenters  noted  omission  of  a  value 
specifying  the  height  of  drains  in  fills 
exceeding  one  million  cubic  yards  in 
volume.  This  was  a  typographical 
error  and  should  read  "16  feet"  in  the 
final  version  (Chlronls.  1977,  p.  108). 

Commenters  questioned  the  durabil- 
ity standards  set  forth  In  the  proposed 
regulations.  Commenters  noted  the  re- 
quirements differed  from  the  material 
control  specifications  from  which  they 
were  derived.  While  there  existed  a 
lack  of  clarity  in  the  proposed  Section 
816.72(b)(5).  the  intention  of  the  regu- 
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latimi  was  to  insure  that  subdrain  ma- 
terial be  sufficiently  durable  to  pre- 
vent degradation  which  could  result  in 
blockage  of  the  drain  and  subsequent 
failure  of  the  fill  (Terzaghi  and  Peck 
1967a.  p.  57;  Cedergren.  1967,  p.  175 
U.S.  Bureau  of  Reclamation.  1973.  pp 
306-307;  Loy  and  others.  1978.  pp.  6-8 
U.S.  Army  Corps  of  Engineers.  1952,  p 
16).  The  regulations  have  been  modi 
fled  to  correspond  to  the  supporting 
technical  specifications. 

Since  the  availability  of  underdraln 
material  capable  of  meeting  these 
standards  could  be  cost  restrictive  in 
some  areas  of  the  country  the  final 
regulations  have  been  modified  to 
allow  underdralns  which  consist  of 
non-degradable.  non-acid  or  toxic- 
forming  rock,  which  will  not  slake  in 
water.  This  provides  greater  flexibility 
in  that  more  frequent  use  of  site  avail- 
able rock  will  be  permitted. 

The  following  list  of  references  are 
provided  as  acceptable,  but  not  ex- 
haustive guidelines  for  determining 
the  slake  index  of  rock: 

(a)  DlMUUo,  Albert  F.,  "SUtus  of 
Shale  Embankment  Research".  Public 
Roads,  Vol.  41,  No.  4,  March  1978.  pp. 
153  to  161. 

(b)  Franklin,  J.  A.,  and  Chandra,  R.. 
"The  Slake-Durability  Test".  Perga- 
mon  Press.  International  Journal  of 
Rock  Mechanics  and  Mining  Sciences. 
Vol.  9,  No.  3,  1972.  pp.  325  to  341. 

(c)  Heley.  W.,  and  Maclver,  B.  N., 
1971.  Development  of  Classification 
Index  for  Clay  Shales,  TRS-71-G.  pp. 
95.  Report  1  Waterways  Experiment 
Station,  UJS.  Army  Corps  of  Engi- 
neers. 

(d)  Lutton,  Richard  J..  1977.  Design 
and  Construction  of  Compacted  Shale 
Embankments.  VoL  3:  (Slaking  Indices 
for  Design.  FHWARD-77-1.  88  pp.). 

(e)  Underwood.  Lloyd  B.,  "Classifica- 
tion and  Identification  of  Shales." 
ASCE  Journal  of  Soil  Mechanics  and 
Foundations  Division,  Vol.  93,  No. 
SM6.  November  1967,  pp.  97  to  116. 

(f)  Wood.  L.  E.,  and  others,  1976 
"Guidelines  for  Compacted  Shale  Em- 
bankments, VII  Ohio  River  Valley 
Soils  Seminar",  pages  1  to  5,  1  table 
and  8  figures. 

Commenters  questioned  the  require- 
ment In  Section  816.72(c)(1)  that  elgh- 
teen-lnch  lifts  be  used  in  the  construc- 
tion of  excess  spoils  embankments.  Re- 
quirements for  lift  thickness  in  earth 
fill  construction  vary  with  the  method 
of  placement  and  the  type  of  embank- 
ment, construction  equipment  used 
and  gradation  of  the  fill  material.  The 
boundary  conditions,  such  as  phreatic 
surfaces  within  the  fill  and  adjacent 
areas,  may  vary  from  site  to  site  and 
must  be  determined  from  on-site  Inves- 
tigation or  can  be  taken  Into  account 
by  conservative  assumptions.  The 
elghteen-lnch  lift  thickness  proposed 
in  the  regulations  is  based  on  litera- 
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ture  which  Is  applied  to  dams,  groins, 
and  highway  embanlunents  as  well  as 
spoil  fills  (43  FR  41761).  After  further 
exjimlnation  of  the  problem  and  of  the 
commenU  received,  the  Office  has  de- 
termined that  larger  lift  thicknesses 
are  consistent  with  stable  fills  in  some 
areas  (Chlronls.  1977.  p.  106;  Greene 
and  Raney.  1974.  p.  8;  U.S.  Army 
Corps  of  Engineers.  1971.  pp.  K  10-39. 
M-15;  U.S.  Navy  Bureau  of  Yards  and 
Docks,  1971.  table  9-3;  Grim  and  Hill. 
1974.  p.  61).  Accordingly.  Section 
816.72(c)  has  been  modified  to  allow 
lifts  no  greater  than  four  feet  in  thick- 
ness, or  less,  to  achieve  densities  neces- 
sary to  ensure  mass  stability,  prevent 
mass  movement,  avoid  contamination 
of  fill  drainage  systems,  or  the  cre- 
ation of  voids.  The  regulatory  authori- 
ty has  the  discretion  to  require  thin- 
ner lifts,  if  the  gradation  of  the  mate- 
rial warrants  thinner  lifts. 

Comment crs  questioned  the  require- 
ments in  Section  816.72(d)  relative  to 
stabilized  diversions  off  the  fill  and 
the  necessity  for  sediment  control  at 
the  exit  of  diversions;  Commenters 
said  that  stabilized  channels  "off  the 
fill"  created  an  unnecessary  disturb- 
ance and  that  channels  on  the  fill 
could  protect  that  portion  of  the  fill 
from  erosion.  Diversion  of  water  away 
from  the  fill  surface  is  considered 
sound  engineering  practice  (Canada 
Department  of  Energy,  Mines  and  Re- 
sources, 1977,  pp.  58-59.  95-96;  U.S. 
Environmental  Protection  Agency 
1976b,  pp.  32-33.  78;  WVDNR,  1975,  p. 
2:  EPA,  1976,  Canada  Department  of 
Energy,  Mines  and  Resources.  1972.  p. 
2-2;  Coalgate  and  others.  1973.  pp.  93- 
94;  Calhoun.  1968.  p.  79;  Casagrande. 
1978,  pp.  3  of  attachment;  Loy  and 
others.  1978,  pp.  79  and  82;  MESA, 
1976b,  p.  1;  Comptroller  General  of 
the  U.S.,  1977.  pp.  1-2).  The  material 
making  up  the  fill  structure  Is  general- 
ly less  resistant  than  the  surrounding 
bedrock,  thus,  more  stringent  design 
criteria  are  necessary  to  protect 
against  erosion  of  the  diversion  in  the 
weaker  material.  The  Office  realijses 
that  construction  of  diversions  off  the 
fill  structure  will  affect  more  area 
than  if  the  diversions  were  on  the  fill 
surface.  However,  based  upon  sound 
engineering  practice.  OSM  believes 
that  less  environmental  harm  will 
result  from  retaining  the  requirement 
to  build  diversions  off  the  fill  struc- 
tures. Consequently,  the  language  of 
the  regulations  remains  unchanged. 

The  use  of  the  100  year  storm  and 
24-hour  duration  storm  is  discussed  in 
the  preamble  for  Sections  816.43  and 
816.73(c)  which  Is  Incorporated  herein 
by  reference. 

Commenters  said  that  sediment  con- 
trol should  not  be  required  at  the  dis- 
charge of  the  diversion  carrying 
runoff  from  the  drainage  area  above 
the  fill.  They  assumed  that  this  area 
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was  undisturt)ed.  One  commenter  rec- 
ommended sediment  control  be  re- 
quired only  at  those  diversions  carry- 
ing runoff  from  the  fill  surface.  The 
proposed  language  has  not  been 
changed.  Sediment  load  must  be  con- 
trolled from  the  fill  area,  from  the  di- 
version structure,  or  from  mining  ac- 
tivities existing  above  the  fill.  See  Sec- 
lion  51 5(b)(  10)  of  the  Act. 

$816.73    Disponal  of  exceas  spoil:  Hcad-of- 
hollow  nils. 

Section  816.73  contains  requirements 
for  construction  of  head-of-hoUow 
fills.  These  fills  may  be  constructed 
with  rock-core  chinmey  drains  or  di- 
versions, as  for  valley  fills.  The  rock- 
core  chimney  drain  system  Is  designed 
to  direct  water  falling  of  the  surface  of 
the  fill  to  a  central  rock-core  by  means 
of  surface  grading.  The  rock-core  ex- 
tends from  the  tow  to  the  head  of  the 
fill  and  from  the  base  to  the  surface  of 
the  fill.  A  system  of  lateral  under- 
drains  will  dispose  of  water  from  seeps 
emerging  beneath  the  fill.  Filters  are 
provided  for  the  core  and  subdralns. 
This  fill  construction  method  Is  rela- 
tively new,  but  as  commenters  point 
out,  has  been  used  with  success  In 
West  Virginia  for  the  past  several 
years  (Green,  1978,  p.  21). 

Allowing  rock-core  chimney  drains 
was  based  on  the  following  course  of 
events.  On  December  13,  1977,  final 
rules  were  adopted  for  the  Interim  reg- 
ulatory program  which  covered  the 
disposal  of  spoil  from  surface  mining 
In  areas  other  than  mine  workings  or 
excavations,  and  authorized  only  the 
rock  underdraln  system  of  fill  con- 
struction. Following  adoption  of  the 
rules,  the  Office  received  petitions  for 
change  of  the  rules  affecting  head-of- 
hoUow  fills.  The  Investigation  of  the 
petitions,  as  reflected  In  this  pream- 
ble, has  resulted  In  revisions  to  the 
rules. 

The  State  of  West  Virginia  and  coal 
mine  operators  said  that  the  Office 
was  being  too  narrow  in  defining  only 
one  construction  method  for  building 
head-of-hollow  fills.  They  claimed 
that  the  "rock-core  system,"  author- 
ized in  West  Virginia,  provided  as 
much  or  more  protection  as  the  "rock- 
underdrain  system"  In  the  Interim 
program. 

Pills  built  with  the  rock -core  method 
are  stable  at  present.  However,  the  de- 
velopment of  steady-state  seepage 
through  fill  masses  can  take  many 
years,  and  the  results  of  such  seepage 
may  not  be  obvious  for  some  time  to 
come.  The  following  discussion  de- 
scribes some  of  the  problem  areas  with 
head-of-hollow  fills. 

On  the  one  hand,  several  profession- 
al engineers  stated  that  long-term 
clogging  of  the  rock  core  by  fine- 
grained sediment  In  the  drainage  and 
In  some  cases  piping  (internal  erosion) 


caused  by  the  flow  of  water  within  the 
fill  could  lead  to  instability  and  poten- 
tial failure  of  the  fill  (Loy  and  others, 
1978,  p.  106:  Robins  and  others,  1977, 
pp.  1-4;  Report  of  Committee  on  Inte- 
rior and  Insular  Affairs  H.R.  95-218, 
April  1977.  pp.  121-123).  One  com- 
menter said  the  rock-core  method 
should  be  prohibited  because  rock 
drains  should  only  be  used  for  passage 
of  seepage  or  groundwater  flows,  not 
surface  flow.  The  Office  appreciates 
the  possibility  of  slltation  and  block- 
age of  the  drain.  As  significant 
amounts  of  water  are  introduced  into 
this  system,  there  is  an  increased  po- 
tential for  blockage  of  the  drain.  A  de- 
posit of  fines  within  the  upper  portion 
of  the  rock  core  can  occur,  since  the 
core  will  act  as  an  energy  dLssipater 
when  flows  from  above  the  structure 
lose  energy  upon  reaching  the  core. 
The  hydraulic  gradient  increases  as 
the  water  flows  by  gfravlty  downward 
through  the  core.  Thus,  material  sur- 
rounding the  core  becomes  susceptable 
to  piping,  bringing  more  fines  into  the 
system. 

On  the  other  hand,  the  major  ad- 
vantage of  the  rock  core  construction 
appears  to  be  its  ability  to  cope  with 
long-term  differential  settlement  of 
the  fill  that  results  in  a  surface  grade 
toward  the  center  of  the  fill,  where 
settlement  Is  usually  greatest.  In  areas 
where  settlement  may  reverse  the 
slope  of  the  crest  of  the  fill  (e.g.,  with 
water  flowing  away  from  the  core), 
the  designer  may  require  additional 
camber. 

In  an  effort  to  combat  some  of  the 
problems  Identified  with  the  rock-core 
method  of  excess  spoil  disposal,  two 
requirements  are  added  to  decrease 
the  potential  for  blockage  of  the  core. 

First,  the  rock-core  system  must  be 
surrounded  by  a  properly  designed 
filter.  This  will  reduce  piping  potential 
from  groundwater  In  the  fill  mass,  and 
from  flows  through  the  core  (see,  pre- 
amble Section  816.71(1)).  The  con- 
struction control  measures  necessary 
to  prevent  contamination  of  the  filters 
as  the  size  of  the  collection  area  in- 
creases will  prove  difficult  because  the 
surface  of  the  fill  slopes  toward  the 
core,  and  surface  runoff  will  carry 
large  amounts  of  sediment  onto  the 
fill. 

Second,  these  structures  must  be  lo- 
cated In  the  upper  reaches  of  valleys 
or  hollows  and  be  designed  to  fill  the 
disposal  site  to  the  approximate  eleva- 
tion of  the  nearby  rldgellne  (Greene  St 
Raney,  1974,  p.  7).  The  requirements 
are  premised  on  widely  accepted  con- 
cepts. For  a  discussion  of  the  necessity 
of  filters,  see  the  preceding  preamble 
of  Section  816.72(b). 

The  need  for  minimizing  or  control- 
ling the  surface  runoff  above  a  site 
has  been  the  basis  of  state-of-the-art 
diversion  design.  This  concept  applies 


to  the  head-of-hoUow  fill  system.  The 
combination  of  controlling  surface  and 
ground  water  flows  will  result  in  envi- 
ronmentally sound  stable  fills.  This  is 
accomplished  by  maintaining  low 
phreatic  surfaces  and  reduction  of  acid 
formation  and  erosion.  (GAO.  1977. 
pp.  1,  48.  93-95;  Chassie  and  Gough- 
nour,  1976,  pp.  65-66;  Canada  Depart- 
ment of  Energy,  Mines  and  Minerals, 
1972,  p.  2-2;  Hopkins  and  others,  1975, 
p.  9;  EPA.  1976b.  pp.  32-33;  Wahler. 
1978.  pp.  69-70.  78;  National  Coal 
Board,  1970,  pp.  8.  56;  Taylor,  1948.  pp. 
406-407;  U  A  Department  of  the  Navy. 
1974,  pp.  7-7-1;  Loy  and  others,  1978. 
p.  82). 

To  date,  the  Office  is  not  convinced 
that  rock  core  fills  are  potentially  less 
stable  than  the  rock  iinderdraln  fills. 
Some  engineers  have  expressed  doubt 
that  the  rigorous  West  Virginia  con- 
struction requirements  could  be  ade- 
quately monitored  in  a  State  that  was 
Just  beginning  a  strict  Inspection  pro- 
gram and  that  inadequate  engineering 
practices  would  be  more  likely  to 
result  In  failure  of  the  rock  core 
^  system.  The  Office  emphasizes  that  it 
is  critical  that  the  rock  core  maintain 
its  permeability  throughout.  If  one  im- 
permeable section  of  the  core  Is  con- 
structed or  if  a  section  subsequently 
becomes  impermeable,  failure  could 
result. 

In  summary,  the  rock-core  method 
has  been  the  subject  of  debate,  but  it 
reflects  currently  acceptable  technol- 
ogy based  upon  the  performance 
record  of  250  fills  (Green.  1978.  p.  2). 
On  the  basis  of  the  investigation,  the 
Office  is  providing  a  permanent  pro- 
gram revision  to  the  regulations  per- 
mitting the  rock  core  system  of  head- 
of-hollow  fills  to  be  used  at  the  discre- 
tion of  the  regulatory  authority  with 
adequate  inspection  and  supervision. 
At  the  same  time,  the  Office  is  insti- 
tuting a  formal  study  to  investigate 
various  types  of  fills. 

The  Office  also  has  determined  to 
permit  the  use  of  the  rock-core  system 
of  disposal  where  the  final  crest  of  the 
fill  is  at  or  near  the  elevation  of  the 
coal  seam.  These  type  fills  will  be  lim- 
ited to  disixMal  volumes  of  250,000 
cubic  yards  or  less.  (Heine,  1978,  p.  1). 
The  Office  believes  these  fills  are  rela- 
tively small  and  that  any  increases  in 
the  risk  of  failure  because  of  the  use 
of  the  rock  core  drain  is  offset  by  their 
small  size.  However,  these  fills  should 
also  be  located  to  minimize  the  up- 
stream drainage  area  into  the  fill. 

Section  816.73(b)  contains  criteria 
for  the  rock  chimney  drain,  including 
size,  filters,  drainage  sump,  terrace 
and  grading  requirements  (West  Vir- 
ginia £>epartment  of  Natural  Re- 
sources, 1975,  p.  76;  Hinger,  1978.  pp. 
7-22).  In  response  to  reports  on  poten- 
tial clogging  of  the  rock  core,  see  Gen- 
eral preamble  discussion  for  Section 
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816.73.  Commenters  said  that  clogging 
of  the  rock  c»re  will  not  be  a  problem 
because  of  revegetation  requirements 
reducing  sediment  yield.  This  is  only 
true  after  construction  when  the  dis- 
turbed areas  have  been  reclaimed  suc- 
cessfully and  erosion  and  sediment 
load  entering  the  fill  have  been  elimi- 
nated. During  construction,  the  area 
above  the  fill  is  generally  disturbed  by 
haulroads  and  mining  and  reclamation 
oi>erations  which  contribute  sediment 
capable  of  plugging  the  core.  The  crest 
of  the  fill  itself  cannot  be  reclaimed, 
as  is  the  outslope,  therefore,  sediment 
from  the  crest  is  also  directed  into  the 
core. 

Commenters  were  concerned  about 
the  expense  and  availability  of  enough 
rock  to  construct  underdrains.  Since 
no  details  were  presented  regarding 
cost,  current  practices  or  engineering 
which  would  substantiate  this  claim, 
and  since,  as  discussed  previously,  the 
record  contains  numerous  examples  of 
fills  constructed  on  all  types  of  ter- 
rain, this  conunent  was  rejected.  More- 
over, the  requirement  for  a  rock  un- 
derdraln is  a  critical  element  for  safe 
fills.  (.See,  preamble  for  Section 
816.72(b).) 

Section  816.73(c)  specifies  the  hydro- 
logic  design  capabilities  of  the  drain- 
age control  system.  The  100-year  fre- 
quency storm  is  a  standard  criterion 
for  control  of  runoff  above  nonim- 
pounding  structures  (West  Virginia 
E>epartment  of  Natural  Resources, 
1975.  p.  2;  MESA,  1976b.  p.  1).  The  24- 
hour  duration  storm  was  chosen  over 
the  6-hour  storm,  because  it  generally 
results  in  a  runoff  volume  and  peak 
somewhat  higher  than  that  of  the  6- 
hour  in  the  same  area  (Chow,  1964,  pp. 
9-50  through  9-65;  UJS.  Department  of 
Agriculture,  Soil  Conservation  Service, 
1972,  Chapter  21;  VB.  Weather 
Bureau,  1961,  pp.  56-58). 

A  commenter  requested  clarification 
of  the  applicability  of  the  final  regula- 
tions to  partially  constructed  hollow 
fills.  Clarification  is  provided  under 
the  definition  of  "existing  structures" 
in  Section  701.5  and  the  preamble  to 
Section  701.11(e). 

S  816.74    Disposal  of  excess  spoik  Durable 
rock  fills. 

This  Section  provides  an  alternative 
method  for  disposal  of  excess  spoil,  as 
a  result  of  numerous  comments  re- 
questing allowances  for  practices 
which  satisfy  site-specific  necessity. 
This  Section  is  applicable  in  instances 
where  durable  rock  can  be  demon- 
strated to  exceed  80%  of  the  volume  of 
excess  spoil  and  represents  an  addition 
to  the  proposed  regulations. 

Many  commenters  support  the  adop- 
tion of  site  specific  standards  for  dura- 
ble rock  fills.  The  Section  has  been 
adopted  solely  for  durable  rock  fills. 
Many     fiU     structures     have     been 
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dumped  in  place  (Davis  and  Sorenson. 
1969,  p.  18:  V£.  Bureau  of  Reclama- 
tion. 1973,  p.  60;  Terzaghl  and  Peck. 
1967a.  pp.  599,  604;  Huang,  1978.  p.  5; 
Robins  and  others.  1977).  As  the  state- 
of-the-art  progressed.  It  became  obvi- 
ous to  designers  that  this  was  a  highly 
cost-effective  method  of  construction 
(U.S.  Department  of  Energy.  1978.  p. 
4:  Yoimg,  1978,  pp.  79-94;  Goad  and 
Leer.  1978.  pp.  1-10  with  Exhibits; 
Council  on  Wage  and  Price  Stability/ 
Regulatory  Analysis  Review  Group. 
1978,  pp.  13-17;  Loy  and  others.  1978. 
pp.  107-176).  Little  compactlve  effort 
or  minimal  hauling  and  handling  is  re- 
quired, as  the  material  consolidates 
under  its  own  weight.  In  dams,  where 
this  method  was  widely  utilized,  the 
sole  problem  resulted  from  differential 
settlements  of  the  structure,  which 
created  cracked,  impermeable  zones 
and  other  similar  problems,  which 
could  lead  to  instability. 

Other  problems,  such  as  infinite 
slope  failures,  resulted  from  the  exist- 
ence of  outslopes  at  the  angle  of 
repose.  These  tjrpes  of  failures  are 
generally  shallow,  but  can  become  ret- 
rogressive (Canada  Department  of 
Energy,  Mines  and  Resources,  1972,  p. 
2-3).  In  addition,  if  less  durable  or 
more  impermeable  zones  were 
dumped,  which  created  weak  layers 
parallel  to  the  outslope  of  the  fill,  fail- 
ures could  occur.  (Canada  Department 
of  Energy,  Mines  and  Resources,  1972, 
pp.  88-89;  Taylor,  1948,  p.  476;  Loy  and 
others,  1978,  pp.  88-89). 

Section  816.74  of  the  final  regula- 
tions is  based  upon  the  premise  that 
the  solution  to  safe  end-dumped  fills  is 
rock  durability. 

The  existence  of  dumped  rock  fills 
was  carefully  considered.  A  number  of 
the  dumped  rock  embankments  con- 
sidered were  made  up  of  extremely  du- 
rable igneous  rock  such  a  hornblende, 
granodorite,  granite  and  quartz  mon- 
zonite.  These  rocks  are  crystalline  in 
structure  and  are  thus  generally  more 
diirable  than  sedimentary  rocks.  Even 
though  the  consideration  of  end- 
dumping  this  type  of  rock  does  not  di- 
rectly transfer  to  regions  with  sedi- 
mentary rock,  it  does  show  that  rock 
must  l>e  durable  when  end-dumped. 

The  variability  of  excess  spoil  mate- 
rial supports  the  use  of  site  specific 
design  requirements.  The  Office  has 
tried  to  strike  a  balance  between  ob- 
jective standards  and  a  multitude  of 
po.ssible  alternative  methods  which  ad- 
dress special  situations,  whUe  still  sat- 
isfying the  objective  standards  re- 
quired by  law. 

The  concept  presented  by  this  Sec- 
tion has  been  supported  by  progressive 
generations  of  engineering  design  and 
appears  to  promote  more  cost  effective 
spoil  disposal.  The  following  discus- 
sion details  the  requirements  of  the 
Section: 
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(1)  The  Introductory  paragraph  of 
Section  816.74  allows  80  percent  dura- 
ble rock  to  be  placed  In  a  single  lift.  If 
site-specific  conditions  and  Justifica- 
tion by  experienced  engineers  warrant. 
Durable  rock  Is  determined  by  the 
slake  durability  index,  as  Identified  In 
the  preamble  to  Section  816.72(bM5). 
This  Introductory  paragraph  Incorpo- 
rates the  requirements  of  Section 
816.71  by  reference. 

(2)  Section  816.74(a)  provides  for  the 
stable  configuration  of  the  fill  by  re- 
quiring controlled  placement  and  the 
consideration  and  proper  handling  of 
less  durable  materials.  This  is  consist- 
ent with  the  Act.  Section  816.71(f). 
and  standard  engineering  practice 
(Canada  Department  of  Energy,  Mines 
and  Resources.  1972.  pp.  2-3  and  2-9). 

(3)  Section  816.74(b)  specifies  sUbll- 
Ity  analyses  of  the  structure  to  show 
the  long-term,  static  and  dynamic  fac- 
tors of  safety  achieve  1.5  and  1.1,  re- 
spectively. These  requirements  reflect 
the  Intent  of  the  Act  and  provide  ac- 
cepted standards  for  stability,  as  dis- 
cussed in  the  preamble  to  Section 
816.72(a). 

(4)  Section  818.74(c)  states  criteria 
for  achieving  proper  subsurface  drain- 
age control,  which  are  consistent  with 
Sections  816.71(aKl)  and  816.72(b). 
(See,  preambles  for  Sections  816.71 
(a)(1)  and  816.72(b).) 

(5)  Sections  816.74  (b),  (e).  (f).  and 
(g)  provide  specific  requirements  for 
control  of  surface  drainage,  grading 
and  terracing.  The  requirements  par- 
allel the  comparable  subsections  of 
Sections  816.72  and  816.73. 

The  provisions  of  Section  816.74  re- 
flect options  developed  after  delibera- 
tion of  the  following  items. 

Literature  used  in  consideration  of 
alternatives  for  the  regulations  show 
that  the  earth's  crust  Is  made  up  of 
approximately  35  percent  clay-bearing 
rock  (Franklin  and  Chandra,  1972,  p. 
325).  This  would  Include  igneous, 
metamorphlc.  and  sedimentary  rocks. 
Sedimentary  rocks  are  estimated  to 
comprise  as  much  as  82  percent  shale, 
12  percent  sandstone  and  6  percent 
limestone.  Mason  (1966.  p.  153),  Dme- 
vlch  and  others,  (1976,  pp.  50-51), 
Weigle  (1966.  p.  67),  Huang  (1978.  p. 
30).  and  Cummlng  and  others  (1965.  p. 
10)  have  shown  that  surface  mine 
spoils  are  composed  of  relatively  high 
concentrations  of  clay  and  silt-sized 
particles.  Some  commenters  have  criti- 
cized the  Office  for  applying  criteria 
which  address  earthilU  structures, 
when  most  mines  are  dealing  with 
rockfill.  While  OSM  realizes  that  over- 
burden materials  are  of  variable  grain 
size,  plasticity  autd  permeability,  the 
Office  Is  of  the  opliUon  that  the  excess 
spoil  problem  Involves  both  earth  fill 
and  rockflU. 

As  literature  has  shown,  overburden 
materials  may  contain  silt  and  sand- 
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size  particles.  The  ability  of  these  ma- 
terials to  withstand  weathering  and 
deterioration  Is  dependent  upon  the 
type  of  sediment  which  occurs  as  a  Ini- 
tial deposit  before  consolidation  and 
upon  the  type  of  cementing  material 
which  consolidates  the  sediment  into 
rock  (Mason,  1966,  pp.  153-156).  Dme- 
vlch  and  others  (1976,  p.  58)  and  the 
U.S.  Department  of  the  Navy  (1974,  p. 
7-7-14)  have  shown  that  surface  mine 
spoils  or  soils  with  silt  size  particles 
lose  shear  strength  with  time  due  to 
exposure  to  wat€r  and  weathering. 
Shales  have  historically  caused  many 
geotechnlcal  problems  from  Improper 
treatment  and  required  elaborate  re- 
medial design  (Chassle  and  Oough- 
nour,  1976.  pp.  65-66;  Shamburger. 
and  others.  1975,  pp.  1-8;  Bragg  and 
others,  1975,  pp.  1-5;  and  DlMllllo, 
1978,  p.  153).  These  types  of  materials 
require  special  consideration  and 
cannot  be  Indiscriminately  disposed  of. 
Past  excess  spoil  disposal  practices, 
both  In  drainways  and  over  mine 
bench  outslopes  have  resulted  In  nu- 
merous safety  and  environmental 
problems  where  spoil  was  placed  by 
gravity  methods.  (Appalachian  Re- 
gional Conunlssion  and  the  Depart- 
ment for  Natural  Resources  and  Envi- 
ronmental Protection  1974.  pp.  6-7; 
Weigle.  1966.  p.  67;  Robins  and  others, 
1977,  pp.  1-3;  Loy  and  others,  1978,  pp. 
69-74;  and  Plass.  1967.  p.  1). 

Comments,  which  were  pertlment  to 
the  Inclusion  of  this  Section  in  the 
regulation,  questioned  the  specificity 
of  excess  spoil  di5ix>sal  requirements. 
The  majority  of  the  comments  dis- 
cussed the  lack  of  flexibility  In  the 
proposed  regulations  for  designs  of  a 
site-specific  or  Innovative  nature. 
Other  comments  agreed  with  the 
former  group,  with  the  exception  that 
they  also  proposed  specific  criteria  for 
adoption.  Essentially  these  criteria 
from  the  latter  group  of  commenters 
have  been  adopted  as  shown  In  the 
context  of  the  fliud  regulations.  (U.S. 
Department  of  Energy,  1978.  pp.  1-15; 
Casagrande,  1978,  Attachment,  pp.  1- 
4;  NCA/AMC.  1978.  pp.  S-190  through 
&-194;  Young,  1978,  pp.  15-17;  and  Et- 
tlnger,  1978,  pp.  7-22). 

OSM  believes  that  the  adopted  regu- 
latory scheme  provides  for  a  site-spe- 
cific design  for  each  valley,  head-of- 
hoUow,  or  other  excess  spoil  disposal 
area.  The  final  regulations  ensure 
flexibility  in  that: 

(a)  The  proposed  criteria  In  the  reg- 
ulations have  been  retained  to  allow  a 
type  of  design  which  is  similar  to  a 
handt>ook  approach. 

(b)  The  criteria  have  been  amended 
In  final  form  to  allow  the  construction 
of  durable  rock  fills. 

(c)  Overview  evaluations  of  different 
fill  construction  techniques  will  be 
performed  through  further  research 
by  OSM. 


(d)  The  Office  also  believes  that  the 
opportunity  for  innovative,  flexible 
design  In  mining  and  reclamation  prac- 
tices Is  permitted  by  Section  785.13. 

While  the  Office  has  allowed  the  use 
of  end-dump  durable  rock  fills.  It  rec- 
ognizes several  areas  which  may  need 
consideration  during  design.  The  end- 
dump  method  inherently  produces 
large  quantities  of  sediment  due  to  the 
active  free  face.  The  free  face  Is  unre- 
claimed until  completion  and  thus 
may  require  large  or  frequently 
cleaned  sediment  control  structures. 
The  sediment  control  should  be  close 
enough  to  the  structure  to  serve  Its 
purpose,  but  not  so  close  as  to  be  sub- 
ject to  the  consequences  of  shallow  or 
deep  movement  at  the  free  face. 

The  proper  handling  of  less  durable 
materials  may  l)ecome  a  quality  contol 
problem.  It  Is  essential  that  weak 
zones  are  placed  In  a  way  to  contribute 
to  stability.  Mining  operations  with 
variable  duration  of  exposure  of 
excess  spoil  could  conceivably  require 
two  or  more  types  of  disposal  areas. 

9  81C.79     Protection         of        underground 
mining. 

Section  816.79  Is  Intended  to  protect 
the  health  and  safety  of  miners  work- 
ing In  surface  and  underground  mines 
adjacent  to  each  other,  and  to  assure 
that  economically  feasible  under- 
groiuid  mining  Is  not  foreclosed  by 
nearby  surface  mining  activities,  caus- 
ing both  a  loss  of  resource  recovery 
and  en\ironmental  degradation.  Au- 
thority for  this  Section  Is  found  In 
Sections  102,  201.  501.  503.  504,  515. 
and  516  of  the  Act. 

As  specified  In  Section  515(bKl2)  of 
the  Act,  Section  816.79  requires  a  500- 
foot  separation  In  all  directions  be- 
tween surface  mining  activity  and  un- 
derground mine  workings.  Variances 
from  this  distance  are  left  to  the  joint 
approval  of  the  regulatory  authority, 
the  Mine  Safety  and  Health  Adminis- 
tration (MSHA)  and  any  appropriate 
State  safety  agency. 

One  suggested  alternative  consid- 
ered by  OSM  was  to  specify  unique  sit- 
uations where  the  proximity  limita- 
tions would  be  waived,  such  as  recov- 
ery of  partially  mined  coal  deposits  In 
danger  of  wastage  through  mine  fires, 
an  abandoned  underground  coal  mine 
which  Is  to  t>e  surface  mined,  or  mines 
that  have  l>een  operated  as  a  source  of 
non-commercial  coal.  The  Office  be- 
lieves that  each  case  would  be  differ- 
ent enough  to  thwart  the  utility  of  an 
extended  list  of  special  cases;  thus  this 
alternative  was  rejected. 

A  second  alternative  considered  was 
the  complete  reliance  upon  MSHA 
regulations  for  mines  within  the  500- 
foot  limit.  This  alternative  was  reject- 
ed as  contrary  to  the  Act  and  t>ecause 
OSM  believes  that  a  joint  decision  on 
close  proximity  of  surface  and  under- 


ground mining  is  warranted  due  to  the 
different  mandates  of  OSM  and 
MSHA. 

Several  commenters  on  the  proposed 
regulations  pointed  out  that  the  direc- 
tion of  measurement  of  the  500-foot 
separation  was  not  specified.  After 
consideration  of  the  alternatives  of 
specifying  only  horizontal  or  only  ver- 
tical separation.  OSM  has  specified 
that  measurement  shall  be  a  500-foot 
sphCTlcal  radius;  that  is,  500  feet  sepa- 
ration In  all  directions  between  surface 
and  underground  operations.  This  is 
what  was  intended  in  the  proposed 
version  of  this  rule,  and  implements 
Section  515(b)(12)  In  accordance  with 
its  plain  meaning. 

OSM  considered  exclusion  of  aban- 
doned underground  or  surface  work- 
ings from  the  500-foot  measurement, 
but  this  was  rejected  because  the  Act 
specifically  includes  "abandoned" 
workings  and  because  abandoned 
workings  can  cause  as  great  or  worse 
hazard  to  miners  and  the  environment 
as  active  workings  in  the  concentra- 
tion of  stresses,  methane  or  other 
toxic  gases,  or  ground  water.  Again,  it 
Is  left  to  the  discretion  of  MSHA  and 
the  regulatory  authority  to  determine 
whether  the  500-foot  limit  may  be 
waived  in  the  Interests  of  health, 
safety  or  economics. 

Several  commenters  felt  that  this 
Section  should  not  apply  to  mining 
within  500  feet  of  a  domestic  produc- 
tion mine  of  the  type  excluded  from 
the  performance  standards  under  the 
authority  of  Section  528(1)  of  the  Act 
or  within  500  feet  on  mines  which 
affect  less  than  two  acres,  which  are 
excluded  from  the  performance  stand- 
ard under  Section  528(2)  of  the  Act. 
OSM  believes,  however,  that  Congress 
excluded  these  mines  from  the  per- 
formance standards  because  it  felt  the 
cost  to  them  of  compliance,  and  the 
cost  to  the  government  of  regulating 
them,  was  unwarranted  given  the  rela- 
tively small  amount  of  pollution  they 
generate.  However,  miners  working 
such  mines  are  entitled  to  protection 
from  harm  from  operators  subject  to 
the  performance  standards.  In  addi- 
tion, workers  in  surface  mines  are  enti- 
tled to  protection  from  collapse  of 
these  small  underground  workings.  Ac- 
cordingly, the  regulations  apply  to 
mining  within  500  feet  of  any  tmder- 
ground  workings. 

OSM  considered  changing  the  regu- 
lations to  recognize  that  an  operator 
could  unkno  singly  violate  the  500-foot 
restriction.  The  Act,  however,  does  not 
require  such  knowledge,  and  OSM 
feels  that  to  require  knowledge  before 
a  violation  is  deemed  to  occur  would 
create  insuperable  problems  in  en- 
forcement of  the  Act,  and  be  contrary 
to  the  concepts  of  strict  liability  which 
are  essential  when  safety  Issues  are  in- 
volved. 
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A  sugrgestion  that  a  specific  State 
agency  should  be  designated  to  work 
with  MSHA  on  joint  approvail  of  var- 
iances was  rejected  by  OSM.  The 
Office  feels  that  agency  designations 
vary  t(X)  widely  from  State  to  State, 
and  that  OSM  should  not  dictate  its 
will  In  this  matter. 

SS  816.81-616.88    Coal  processing  waste. 

(1)  Authority  for  these  sections  Is 
found  in  Sections  102,  201,  501,  503, 
504.  507.  508.  510.  515  and  517  of  the 
Act. 

(2)  Technical  literature  utilized  in 
the  preparation  of  these  sections  is 
contained  in  the  list  of  reference  in 
the  preamble  to  Sections  816.91- 
816.93. 

(3)  The  bases  and  purposes  of  Sec- 
tions 816.81-816.88  are  discussed  gen- 
erally in  43  Federal  Register  pp. 
41762-41766.  Although  some  modifica- 
tions have  been  made  to  the  proposed 
regulations  for  clarity  and  in  response 
to  public  comments,  the  basic  premises 
remain  valid. 

(4)  The  quantities  of  raw  coal  which 
require  cleaning  or  processing  prior  to 
marketing  the  product  have  been  on 
the  increase  for  many  years.  The 
major  influences  affecting  this  situa- 
tion can  be  attributed  to:  increased 
coal  production,  requirements  for 
cleaner  burning  fuel,  coal  mine  mecha- 
nization and  extraction  of  "dirtier" 
coal  deposits  (McNay.  1971,  p.  3).  The 
resultant  coal  processing  waste  must 
be  handled  and  disposed  of  in  a 
maimer  which  will  not  pose  a  threat  to 
health  and  safety  of  the  general 
public  or  adversely  impact  the  sur- 
rounding environment.  Most  recently, 
coal  processing  waste  structural  fail- 
ures underscore  the  need  for  the  regu- 
lation of  the  location.  Construction 
and  reclamation  of  coal  waste  banks 
(West  Virginia  Governor's  Ad  Hoc 
Commission  of  Inquiry.  1972,  pp.  6-13 
and  7-17). 

(5)  The  potential  for  damage  to  the 
environment  from  Improperly  con- 
structed coal  processing  waste  banks  Is 
included  in  the  discussion  of  effects  of 
mining  on  the  natural  environment; 
pp.  Bill,  1-77;  and  on  the  human  envi- 
ronment under  safety;  p/  Bill,  108;  of 
the  final  environmental  Impact  state- 
ment for  the  OSM  permanent  regula- 
tory program.  These  regulations  com- 
plement the  Mine  Safety  and  Health 
Administration  (MSHA)  regulations 
on  coal  processing  waste  disposal 
under  30  CFR  77.214-77.215  and  Incor- 
porate standard  engineering  practices. 

S  816.81    Coal     processing     waste     banks: 
General  requirements. 

(1)  Section  816.81(a)  outlines  the  re- 
quirements that  must  be  met  in  order 
to  dispose  of  coal  processing  wastes 
that  are  generated  on  the  slt€  and  de- 
posited in  disposal  areas  within  the 
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permit  area.  Controlled  placement  re- 
quirements reflect  current  prudent  en- 
gineering practices  utilized  In  embank- 
ment construction  for  all  types  of  per- 
manent fills  (Terzaghl  and  Peck,  1967 
a,  pp.  440-451;  see  also  ASC^E,  1977; 
USMESA,  1975;  USNAVY,  1971)  UJ5. 
Comptroller  General.  1977.  pp.  1-2; 
Coalgate,  et  cd.  1973  p.  6.  41;  EPA, 
1978.  p.  73-77). 

(2)  Section  816.81(b)  outlines  the  re- 
quirements that  must  be  met  in  order 
to  dispose  of  coal  processing  waste  ma- 
terials that  are  generated  outside  a 
permit  area  and  deposited  in  disposal 
areas  within  the  permit  area.  The  reg- 
ulations allow  for  the  disposal  of  coal 
processing  waste  coming  from  oper- 
ations outside  the  permit  area  because 
this  practice,  currently  utilized  in  in- 
dustry, minimizes  the  numl)er  of  dis- 
posal areas  and  consequent  disturb- 
ances. 

(3)  Commenters  stated  that  requir- 
ing coal  processing  waste  material  to 
be  hauled  or  conveyed  to  a  fill  area 
and  placed  in  a  controlled  manner  was 
Inconsistent  with  Section  615(b)(22Ka) 
of  the  Act.  The  commenters  argued 
that  the  regulations  should  be  broad- 
ened to  allow  greater  flexibility  in  the 
techniques  for  hauling  and  disposing 
of  coal  waste.  Many  asserted  that  end- 
dumping  of  coal  waste  should  be  per- 
mitted. OSM  was  not  convinced  by  the 
comments  that  the  regulations  should 
be  broadened.  Coal  waste  disposal 
practices  have  historically  drawn  at- 
tention t>ecause  of  dlsasterous  slides 
such  as  the  Aberfan  slide  in  Wales  and 
numerous  slides  which  have  occurred 
through  the  Appalachian  coal  region 
for  years  (McNay,  1971,  pp.  12  and  13). 
Many  of  these  slides  occtirred  in  waste 
piles  which  had  been  end-dumped 
from  a  hilltop  or  mountainside  and 
consequently  the  internal  frlctional 
forces  were  violated  and  a  slide  oc- 
curred. Water  brought  into  contact 
with  burning  coal  causes  violent  explo- 
sions (Andreuzzl,  1970,  p.  19).  Similar 
explosions  have  occurred  when  natu- 
ral surface  water  came  into  contact 
with  burning  refuse  material  ultimate- 
ly resulting  in  bank  faUures  (McNay, 
1971,  p.  14). 

End-dumping  of  coal  waste  into  dis- 
posal areas  is  not  an  acceptable 
method  of  placement  because  the  ma- 
terial will  remain  at  the  natural  angle 
of  repose  until  water  contact  with  the 
coal  waste  or  continued  loading  of  the 
fill  causes  a  failure.  End-dumping  does 
not  reduce  the  air  voids  within  the  fill 
and  thus  will  contribute  to  the  possi- 
bility of  spontaneous  combustions. 
Coal  waste  must  be  placed  In  horizon- 
tal layers  and  compacted  to  assure  sta- 
bility and  reduce  the  possibility  of 
burning.  (UJ3.  Comptroller  General, 
1977.  p.  1-2;  Coalgate,  et  al,  1973.  p.  1. 
29;  Canadian  Department  of  Energy. 
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Mines  <fe  Minerals.  1972.  p.  2-9:  Ru- 
dolfs. 1953.  p.  319.) 

The  following  alternatives  were  con- 
sidered In  developing  the  final  rules: 

(a)  Change  the  regulation  and 
broaden  the  methods  by  which  coal- 
processing  waste  may  be  transported 
to  the  fill  area. 

(b)  Retain  present  language  of  the 
regulation. 

-  (c)  Clarify  the  regulation  to  make  it 
clear  that  end-dumping  into  waste  dis- 
posal areas  is  not  permitted. 

The  Office  chose  to  retain  the  pro- 
posed regulation  language  in  Section 
818.81(a)  which  requires  that  coal- 
prooessing  waste  be  hauled  or  con- 
veyed to  a  fill  area  and  placed  in  a 
controlled  manner. 

The  MSHA  requirements  for  dispos- 
al of  the  coal-processing  waste  have 
been  in  effect  for  several  years.  Con- 
siderable success  has  been  achieved  by 
requiring  that  coal  waste  material  be 
transported  to  lifts  under  construction 
and  compacted  in  two- foot  layers 
(Coalgate.  et  al.  p.  41;  MESA.  1976,  p. 
3;  EPA.  1978.  p.  73-79).  To  permit  end- 
dumping  of  coal  waste  material  into  a 
coal  waste  bank  is  contrary  to  current 
prudent  engineering  practice.  End- 
dumping  creates  large  unstable  areas 
of  potentially  combustible  material 
which  is  easily  susceptible  to  erosion. 
Placement  of  coal  processing  waste  in 
lifts  retards  the  airflow  across  the 
waste  material,  thus  preventing  com- 
bustion. 

S  SIC.82    Coal  processing  waiite  banks:  In- 
spection. 

(1)  Inspections  of  coal  processing 
waste  banks  by  an  engineeer  or  quali- 
fied person  approved  by  the  regula- 
tory authority  are  intended  to  assure 
observimce  of  any  physical  changes  in 
the  waste  bank  which  might  signify 
potential  failure,  excessive  erosion,  or 
other  hazards  to  health  and  safety  or 
the  environment  and  to  control  con- 
struction practices  which  could  lead  to 
such  changes  (USMESA.  1975.  p.  98: 
see  also  Bonny  and  Prein.  1973: 
CDEMR.  1972:  Clough.  1972:  Comp- 
troller General  of  the  U.S..  1977;  Na- 
tional Coal  Board.  1970;  Wood,  et  al.). 

(2)  Commenters  stated  that  the 
weelily  inspection  requirement  was  too 
stringent,  especially  for  small  sites 
which  have  a  low  hazard  potentlaL 
They  requested  that  the  regulation  be 
changed,  basing  the  Inspection  fre- 
quency on  the  potential  hazard  to 
human  life  and  property. 

The  following  alternatives  were  con- 
sidered in  developing  the  final  rules: 

(a)  Change  regulation  to  read  "the 
lnsp«ctlon  shall  occur  at  least  once 
each  week  or  at  sxich  other  inspection 
/mjuenciea  a»  the  regulatory  authority 
may  require  beginning  within  7  days 
after  preparation  of  the  disposal  area 
begins  and  •    •    •." 
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(b)  The  word  "quarterly"  should  re- 
place the  wording  "once  each  week." 

(c)  Retain  present  language  of  regu- 
lation. 

The  Office  has  chosen  to  require  quar- 
terly inspections  of  all  wast«  banks 
but  the  regulatory  authority  may  re- 
quire more  frequent  Inspection  inter- 
vals based  on  the  hazard  potential  to 
human  life  and  property,  or  potential 
damage  to  land,  air,  and  water  re- 
sources. 

Quarterly  Inspections  of  coal-proc- 
essing waste  banks  was  chosen  to 
assure  that  effective  monitoring  of 
changes  at  coal  waste  banks  will  be 
conducted  by  the  operator  (USMESA. 
1975.  p.  98)  and  is  consistent  with  the 
requirements  of  Section  816.72(i). 
Large  amounts  of  coal  waste  are  pro- 
duced at  many  mine  sites,  increasing 
the  possibility  of  potential  hazards. 
However,  waste  banlu  at  smaller  mines 
will  not  change  significantly  over  long 
periods  of  time.  The  regulatory  au- 
thority has  the  option  to  require  more 
frequent  than  quarterly  inspections  if 
conditions  at  the  specific  -coal  waste 
bank  warrants  such  action.  ' 

The  regulations  require  the  mainte- 
nance of  records  of  inspections  so  that 
trends  in  physical  changes  can  be 
monitored  by  the  regulatory  authori- 
ty. Notification  to  the  regulatory  au- 
thority of  potential  or  imminent  emer- 
gency situations  »111  allow  prompt  for- 
mulation of  remedial  action  and  for 
the  institution  of  emergency  action  to 
safeguard  life,  property  and  the  envi- 
ronment. 

§  816.83     Coal     processing     waste     banks: 
Water  control  measure*. 

(1)  This  Section  outlines  minimum 
requirements  to  be  included  in  the 
design  of  water  control  measures  asso- 
ciated with  the  design  of  coal  process- 
ing waste  banks.  Adequately  designed 
sulxlralnage  systems  control  the  drain- 
age beneath  a  disposal  area  so  that 
this  drainage  is  controlled  without  en- 
dangering the  structural  integrity  of 
the  waste  bank  (USMESA,  1975.  pp. 
5.37-5.43;  USACOE,  1952.  p.  1;  see  also 
ASCE.  1966.  CEDMR.  1972:  Ceder- 
gren.  1967.  Coalgate.  et  al..  1973;  Good, 
et  aL.  1970;  Harr.  1962;  Leonards.  1962; 
Tolman.  1937;  WVDNR.  1975.  p.  2; 
Taylor.  1948,  p.  406-7;  EPA.  1976.  p. 
32-33.  National  Coal  Board.  1970.  p. 
56;  Loy.  et  al..  1978.  p.  82;  U.S.  Comp- 
troUer  General.  1977.  p.  1-2). 

C2)  Response  to  specific  comments 
on  the  proposed  rules  are: 

(a)  Commenters  stated  that  the 
large  underdrain  requirements  for 
valley  fills  should  not  be  applicable  to 
coal  waste  disposal  areas.  The  follow- 
ing alternatives  were  considered  in  de- 
veloping the  final  rules: 

(i)  Change  the  language  of  the  regu- 
lations to  require  the  design  of  a  sub- 


drainage  system  for  site  specific  condi- 
tions. 

(ii)  Retain  the  present  language  of 
the  regulations. 

The  Office  has  chosen  to  change  the 
language  of  the  regulation  to  allow 
the  design  and  construction  of  a  sub- 
drainage  system  for  site-specific  condi- 
tions. 

Subdrainage  networlu  allow  for  con- 
trol of  groundwater  beneath  a  disposal 
area.  Lack  of  control  can  result  in 
groundwater  saturating  portions  of 
the  fill  and,  as  a  consequence,  endan- 
gering the  structural  integrity  of  the 
embankments  (Bishop.  1973,  pp.  336- 
337;  Coalgate,  et  al.,  1973,  pp.  25,  28, 
93.  95;  US.  Comptroller  General.  1977. 
p.  1-2;  U.S.  Navy.  1974.  p.  7-7-1.  15  Na- 
tional Coal  Board.  1970.  p.  8;  EPA. 
1978.  pp.  69-70;  Taylor.  1948  p.  405- 
406). 

(b)  Commenters  suggested  that  sec- 
tion 816.83(b).  which  requires  that  di- 
version ditches  around  coal-processing 
waste  banks  be  designed  on  the  basis 
of  a  24-hour  duration.  100-year  fre- 
quency storm  be  made  less  stringent. 
The  following  alternatives  were  con- 
sidered in  developing  the  final  rules: 

(i)  Use  a  design  storm  of  lower  Inten- 
sity. 

(U)  Change  to  6-hour  duration.  100- 
year  frequency  storm. 

(ill)  Retain  proposed  language  of  the 
regulation. 

The  Office  chose  to  retain  the  pro- 
posed regiilation.  The  requirement  for 
diversion  ditch  design  based  on  the  24- 
hour.  100-year  frequency  storm  is  com- 
patible with  MSHA  regulations  and 
current  prudent  engineering  practices. 
Diversion  ditches  are  necessary  to 
reduce  the  potential  for  creating  im- 
poundments behind  coal  waste  areas 
and  to  reduce  the  possibUities  of  ero- 
sion on  the  face  of  the  waste  bank. 
Water  InfUtratlon  into  the  flU.  which 
is  prevented  In  part  by  diversions, 
would  decrease  the  overall  stability  of 
the  embankment  (Lamt)e  and  Whit- 
man. 1969.  p.  432:  Terzaghi  and  Peck. 
1967a.  p.  61).  A  lower  intensity  or  a  6- 
Jiour  duration  storm  were  considered 
as  design  events.  However,  the  24-hour 
storm  generally  produces  a  nmoff 
larger  in  total  volume  and  peak  than 
the  6-hour  storm  and  design  to  that 
level  will  provide  more  substantial 
long-term  protection  to  the  embank- 
ment. OSM  believes  that  the  risk  to 
public  safety  and  to  property  posed  by 
potential  failure  of  coal  waste  em- 
bankments Justifies  the  use  of  the 
more  intense  design  storm  (West  Vir- 
ginia Governor's  Ad  Hoc  Conunission 
of  Inquiry.  1972.  pp.  1.1-1.12;  Thomson 
and  Rodin.  1972,  pp.  8-13). 

S  816.85    Coal     processing     waste     banks 
Construction  requirements. 

(1)  Section  816.85  (a)  and  (b)  con- 
tain requirements  that  are  within  gen- 


eral acceptable  engineering  practice 
and  the  basis  for  these  requirements  is 
discussed  in  the  Preamble  to  Sectioru 
816.71-816.72. 

(2)  Section  816.85  (c)  requires  that 
coal  processing  wastes  be  placed  in 
lifts  not  to  exceed  24  Inches  and  com- 
pacted to  a  maximum  dry  density  no 
less  than  90  percent  of  Standard  Proc- 
tor. Basis  for  these  requirements  are 
contained  in  Section  816.85  (4Kb), 
(4)(c).  and  (4Kd)  of  the  Preamble  for 
this  section, 

(3)  Section  816.85  (d)  requires  that 
coal  processing  waste  banks  be  covered 
with  a  minimum  of  4  feet  of  the  best 
available  non-toxic  and  non-combusti- 
ble material.  Coal  processing  waste 
material  Is  quite  variable  in  physical 
and  chemical  properties.  Adequate 
cover  must  be  applied  to  prevent 
upward  migration  of  toxic  salts  that 
may  affect  plant  roots  and  provide  a 
barrier  to  prevent  oxidation  of  acid- 
forming  material  (Brundage.  1974.  pp. 
183-185;  E>ean  and  Havens.  1972,  pp. 
452-453;  see  also  Adams,  et  al.,  1974; 
Calhoun,  1968;  CDEMR.  1972;  Capp, 
et  al..  1975;  Capp  and  Olllmore,  1974; 
Coalgate,  et  al.,  1973;  CzapowskyJ  and 
Writer,  1970;  Cxapowskyj  and  Sowa, 
1973;  Davidson,  1974;  Eigenbrod.  1971; 
Glover,  1971;  James.  1966:  Jones,  et  al., 
1973:  Leroy.  1972;  National  Coal 
Board.  1973;  Peterson  and  Gachwind, 
1973;  Sorrell.  1974;  Splrik.  1973; 
Thompson  and  Hutnlk.  1971; 
USMESA.  1975;  Welsh  and  Hutnlk. 
1972;  White,  et  al.,  1973;  Wood  and 
Thirgood,  1955;  Barthauer,  et  aL,  1971. 
p.  6). 

(4)  Responses  to  specific  comments 
on  the  proposed  rules  are: 

(a)  One  commenter  suggested  that 
Section  816.85(a)  be  altered  to  aUow 
flexibility  in  the  design  of  coal-proc- 
essing waste  banks  bordering  streams. 
In  developing  the  final  rules,  two  al- 
ternatives were  considered: 

(i)  Change  the  regulation  to  allow 
the  operators  greater  flexibility  In  the 
design  of  waste  banks  but  require  all 
changes  to  be  approved  by  the  regula- 
tory authority.  Change  Section 
816.85(a)  to  "The  coal-processing 
waste  banks  shall  be  constructed  in 
compliance  with  this  section  and  If  ap- 
plicable Sections  816.71  and  816.72." 

(ID  Retain  language  of  the  proposed 
regulation. 

The  Office  chose  to  reject  the  pro- 
posed alternative  because  of  the  neces- 
sity in  the  design  of  any  earth  struc- 
ture to  follow  standard  engineering 
practice  and  procedures  which  Sec- 
tions 816.71  and  816.72  provide.  It 
cannot  be  left  to  the  discretion  of  the 
operator  to  determine  if  these  sections 
should  t>e  followed.  This  is  true  par- 
ticularly in  regard  to  the  water  control 
measures  and  stability  requirements. 

(b)  Conunenters  stated  that  the  pro- 
posed eight-inch  lift  thickness  for  coal 
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processing  w^aste  disposal  was  not  nec- 
essary. According  to  commenters.  ade- 
quate compaction  for  stability  and  the 
prevention  of  combustion  can  be  ob- 
tained using  MSHA's  two-foot  require- 
ment. In  developing  the  final  rules, 
two  alternatives  were  considered: 

(i)  Change  the  regulation  to  allow 
coal-processing  waste  to  be  spread  in 
layers  no  more  than  24  Inches  in 
thickness. 

(ii)  Retain  language  of  the  proposed 
regulation. 

The  Office  has  chosen  to  change  the 
proposed  regulation  to  allow  coal-proc- 
essing waste  to  be  spread  and  compact- 
ed in  lifts  no  greater  than  24  Inches  In 
thickness. 

Several  studies  of  fill  construction 
and  current  prudent  engineering 
methods  support  the  position  that 
refuse  banks  can  be  constructed  safely 
with  two- foot  lifts  and  with  90  percent 
compaction.  Present  MSHA  test  data 
show  that  90  percent  Standard  Proc- 
tor dry  density  can  be  obtained  in  lift 
thicknesses  exceeding  8  inches  with 
compaction  equipment  commonly  used 
(USMESA,  1975,  pp.  8.65-8.68). 

(c)  Commenters  objected  to  the  90 
percent  compaction  criteria.  Some 
stated  it  had  no  sound  engineering 
basis  and  should  be  deleted  from  the 
regulations.  Others  wanted  design  spe- 
cifics removed  from  the  regulation. 
Commenters  suggested  the  regulation 
be  changed  to  read  "to  provide  for 
compaction  to  design  densities  to  pre- 
vent spontaneous  combustion  and  pro- 
vide the  strength  required  for  stability 
of  the  waste  banks." 

This  suggestion  was  rejected  because 
the  90  percent  compaction  criteria 
provides  an  objective  standard  to  de- 
termine the  effectiveness  of  the  com- 
paction procedure  (Terzaghi  and  Peck, 
1967a,  p.  441).  Since  the  degree  of 
compaction  depends  to  a  large  extent 
on  the  moisture  content  of  the  refuse 
material,  it  Is  Important  to  be  certain 
that  compaction  has  reached  a  level 
where  excess  fluids  have  been  removed 
from  the  waste  material.  Investiga- 
tions have  led  to  the  conclusion  that 
no  one  method  of  compaction  Is  equal- 
ly suitable  for  all  types  of  soli  (Ter- 
zaghi and  Peck,  1967,  p.  441).  It  is  nec- 
essary, therefore,  during  the  place- 
ment of  the  waste  for  the  engineer  to 
have  the  means  for  determining 
whether  the  specified  compaction  is 
being  achieved  (USMESA,  1975,  pp. 
9.107-9.110). 

OSM  has  chosen  to  retain  90  percent 
as  the  maxlmimi  dry  density  require- 
ment for  compaction  of  coaJ  process- 
ing waste.  This  density  requirement, 
which  is  a  normal  construction  sr>ecifi- 
catlon  for  compacted  fills  (Terzaghi 
and  Peck,  1967a,  pp.  443-448; 
USNBYD,  1971,  pp.  7.9.1-7.9.10).  wlU: 

(1)  Assist  in  the  prevention  of  com- 
bustion    by     reduction     of     airflow 
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through  the  voids,  a  major  factor  in 
ignition  and  perpetuation  of  coal 
waste  fires. 

(II)  Act  as  an  easily  measured  stand- 
ard throughout  the  industry. 

(III)  Allow  the  achievement  of  a  bulk 
density  more  conducive  to  long-term 
sUbUity  of  the  fiU  than  that  of  un- 
compacted  material  (USNBYD.  1971. 
pp.  7.9.1-7.9.10). 

(Iv)  Achieve  a  surface  more  resistant 
to  significant  erosion  than  the  uncom- 
pacted  embankment  surface 

(USMESA,  1975.  pp.  8.65-8.68). 

(V)  Accommodate  a  greater  amount 
of  waste  in  a  smaller  area  by  reducing 
the  total  volume  of  the  embankment. 

(d)  Commenters  objected  to  the  lift 
requirements  and  the  90  percent  com- 
paction criteria  because  it  would  elimi- 
nate many  dewatering  systems  which 
operators  elected  to  construct  in  order 
to  eliminate  the  en\ironmental  hazard 
of  large  slurry  impoundments.  They 
claimed  that  the  only  alternative  dis- 
posal method  under  the  proposed 
rules  would  be  slurry  impoundment 
discKJsal  for  the  fine  refuse. 

Current  dewatering  technology  In- 
cludes aoned  embankment  methods  In 
which  Ttry  wet  fine  materials  are  In- 
terlaced with  or  mixed  with  coarser 
spoil  or  waste  In  isolated  areas  of  the 
embankment  away  from  the  outside 
slope.  These  materials,  which  may 
have  been  subjected  to  one  or  more 
dewatering  processes  to  reduce  them 
from  a  slurry  state  to  their  dewatered 
state,  still  contain  too  much  moisture 
to  be  easily  spread  in  lifts  and  com- 
pacted to  90  percent  dry  density.  Over 
a  period  of  time  this  material  will 
drain  or  filter  off  Its  excess  water  t>e- 
comlng  intrinsically  more  stable 
(USMESA,  1975.  pp.  8.68-8.70).  In  the 
interim,  careful  placement  of  the  wet 
fines,  away  from  slopes,  and  careful 
mixing  of  fines  with  coarser  material 
will  help  to  maintain  the  stability  of 
the  embankment  structure  (USMESA, 
1975,  pp.  8.71-«.74). 

In  order  to  avoid  requiring  the  con- 
struction of  large  slurry  ponds  for  coal 
waste  disposal,  to  avoid  the  en\iron- 
mental  hazard  associated  with  such 
ponds,  and  to  avoid  additional  land 
disturbance  and  cost  of  designing  and 
building  such  ponds,  OSM  has  chosen 
to  change  the  final  rules  to  aUow  for 
the  disposal  of  dewatered  fine  refuse 
on  a  waste  bank.  The  statement  "vari- 
ations may  be  allowed  on  these  re- 
quirements for  the  disposal  of  dewa- 
tered fine  refuse  (minus  28  sieve  size) 
with  the  approval  of  the  regulatory 
authority"  was  Inserted  in  the  final 
rules. 

(e)  Commenters  suggested  that  coal 
processing  waste  need  not  be  compact- 
ed if  it  Is  placed  in  depression  or  pits. 
Two  alternatives  were  considered  in 
developing  the  fliud  rules: 
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(i)  Allow  variation  In  compaction  cri- 
teria for  disposal  of  coal  processing 
wastes  in  pits  or  depressions. 

(ii)  ReUin  the  present  language  con- 
tained in  the  proposed  rules. 

One  of  the  major  purposes  of  com- 
paction Is  the  prevention  of  coal  waste 
fires  by  reducing  air  flow  through  the 
material  (see  discussion  in  Section 
816.85(c)  atxjve).  Coal  waste  in  pits  or 
depressions  will  Ignite  U  care  Is  not 
taken  to  prevent  conditions  favorable 
to  combustion  (Comptroller  General 
of  the  U.S..  1977.  p.  2).  In  order  to 
assist  in  preventing  such  combustion, 
OSM  chose  to  retain  the  language  of 
the  proposed  rules. 

(f)  Commenters  suggested  the  final 
4-foot  cover  requirement  for  coal  proc- 
essing waste  was  unnecessary  to 
achieve  adequate  vegetation.  Some  of 
the  commenters  are  concerned  about 
the  availability  of  adequate  soil  cover. 
Tills  should  not  present  a  problem  be- 
cause the  regulations  require  that 
only  the  original  topsoll  removed  from 
the  waste  disposal  site  must  be  redis- 
tributed. Where  the  topsoll  Is  thin, 
nontoxic  spoil  material  can  be  used  to 
aclileve  an  adequate  depth  of  cover. 

The  Office  has  decided  that  the  reg- 
ulations should  require  a  4- foot  cover 
on  coal  wastes,  unless  It  can  be  estal>- 
lished  by  chemical  and  physical  analy- 
sis that  a  thinner  layer  Is  adequate  on 
nontoxic  material  for  en\'ironmental 
protection  and  reclamation.  The  top- 
soll must  be  replaced  In  all  cases.  The 
regulatory  authority  may  allow  less 
than  four  feet  of  cover  material  based 
on  physical  and  chemical  analysis 
which  shows  that  the  requirements  of 
Sections  816.111  through  816.117  will 
be  met. 

Covering  of  graded  jjortlons  of  the 
coal  processing  waste  disposal  area 
promotes  vegetation,  seals  the  fill 
from  percolation  of  surface  runoff,  re- 
tards airflow  to  prevent  combustion 
and  controls  erosion  (BrundagCs  1974. 
p.  183.  Coalgate.  et  al..  1973.  p.  52; 
CDEMR.  1972.  pp.  7.10-7.16). 

(g)  Commenters  stated  that  Section 
816.85  is  too  restrictive  and  suggested 
that  MSHA  regulation  30  CFR 
77.215(a)  can  tulequately  control  the 
construction  of  coal  processing  waste 
banks.  Two  alternatives  were  consid- 
ered in  developing  the  final  rules: 

(I)  Replace  Section  818.85  with 
MSHA  regulation  30  CFR  77.215(a). 

(ID  Retain  the  language  as  presented 
In  the  proposed  rules. 

The  first  alternative  was  rejected  by 
the  Office  because  the  purposes  of 
these  regulations  and  those  of  MSHA 
are  different.  Section  102  of  the  Act 
requires  stronger  environmental  con- 
trols over  mining  than  does  the  Coal 
Mine  Health  and  Safety  Act  which 
primarily  addresses  problems  relating 
to  the  safety  of  miners  on  the  site.  For 
this  reason.  It  Is  appropriate  for  these 
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regulations  to  be  more  restrictive  than 
MSHAs  regulations.  This  is  necessary 
in  order  to  protect  the  en\ironment  as 
required  by  Section  102(d)  of  the  Act. 

S  816.M    Coal  proceuing  waat«:  Burning. 

(1)  This  Section  Is  established  to  set 
forth  the  requirement  for  extinguish- 
ing burning  coal  refuse  banks  in  ac- 
cordance with  procedures  approved  by 
the  regulatory  authority  and  MSHA. 
The  Office  has  relied  on  several  re- 
ports to  descrit>e  the  health  effects 
and  numerous  accidents  and  deaths  at 
and  nearby  burning  coal  wa-ste  banks 
(McNay.  1971.  pp.  8-14;  Harrington 
and  East.  1948,  pp.  22-24).  These  inci- 
dents are  unacceptable  and  as  such 
the  Office  has  taken  the  position  that 
additional  control  measures  are  neces- 
sary to  ensure  that  construction, 
maintenance,  and  abandonment  prac- 
tices are  adequate  to  provide  long- 
term  protection. 

(2)  In  recognition  of  the  unilateral 
responsibilities  between  the  Office  and 
MSHA.  the  Office  has  taken  the  posi- 
tion that  any  action  to  be  taken  to  ex- 
tinguish a  burning  coal  refuse  fire 
must  be  in  concurrence  with  MSHA 
standards  before  plans  will  be  ap- 
proved. 

(3)  Occurrences  of  severe  accldenU 
and  deaths  associated  with  the  extin- 
guishment of  coal  refuse  fires  (McNay. 
1971,  p.  12)  clearly  necessitates  ex- 
treme caution  knd  proper  planning 
when  dealing  with  fire  control.  The 
development  of  engineering  and  tech- 
nical specifications  for  the  issuances  of 
notices  for  required  remedial  or  main- 
tenance work  Is  established  In  Section 
515(f)  of  the  Act.  Because  of  this  legis- 
lative mandate  and  the  potential 
Impact  of  the  problem,  the  Office  has 
lncorxx)rated  language  similar  to  the 
MSHA  standards  In  30  CFR  77.215(J) 
requiring  that  burning  coal  refuse 
banks  be  extinguished  only  by  persons 
authorized  by  the  operator  and  know- 
ing of  the  hazards  and  applicable  con- 
trol procedures. 

(4)  In  Section  816.86(c)  of  the  pro- 
posed regulations,  acceptable  control 
techiUques  for  extinguishing  coal 
refuse  fires  were  listed.  A  number  of 
demonstrations  have  been  conducted 
which  described  many  such  control  or 
abatement      techniques      (Andreuzzl, 

1970,  pp.  6-13;  Carr.  1948.  pp.  169-177; 
Dixon,  1967.  pp.  4-13;  Harrington. 
1948.  pp.  11-14;  Flegal,  1973.  pp.  13-46; 
Hebley.  1948.  p.  38;  Hebley.  1950,  p. 
337;  Hebley,  1956,  p.  29;  and  McNay. 

1971,  pp.  15-22).  The  effectiveness  of 
these  abatement  techniques  vsuied 
from  temporary  control  to  complete 
extinguishment  (Flegal.  1973.  pp.  16, 
18.  20,  22,  24,  28.  28,  29-30.  32.  34,  36- 
37,  40,  41-42,  43-44,  and  46).  The  pro- 
posed control  techniques  in  the  pro- 
posed regulations  were  intended  to  be 
a    list    of    possible    abatement    tech- 


niques; however,  their  listing  was  con- 
strued to  mean  the  only  available, 
thus  acceptable.  extlnguLshment 
method.  In  addition,  some  of  the  tech- 
niques were  found  to  be  unacceptable 
to  procedures  approved  by  MSHA. 
The  Office  has,  therefore,  deleted  any 
specific  reference  to  these  control 
techniques.  The  operator  is  referred  to 
the  above  references  to  acquire  data 
for  the  selection  of  the  appropriate 
technique<s)  for  development  of  a  con- 
tingency plan  to  prevent  sustained 
combustion  as  required  "by  Section 
515(b)(14)  of  the  Act  and  as  required 
by  Sections  780.13  and  784.13  of  the 
regiilations. 

(5)  Commenters  asserted  that  the 
proposed  regulations  should  be  deleted 
because  MSHA  has  esUbllshed  ade- 
quate controls  for  handling  burning 
coal  refuse.  The  Office  has  considered 
the  argvunents  that  adequate  control 
for  extinguishing  bvuning  coal  waste 
has  been  adopted  by  MSHA  regula- 
tions (30  CFR  77.214.  77.215  and 
77.215-4).  The  Office  believed  that 
these  arguments  were  unfounded  on 
the  basis  of  the  testimony  In  the  legis- 
lative history  which  discussed  the 
need  for  additional  safety  and  environ- 
mental protection  with  respect  to  dis- 
posal of  coal  processing  waste  and 
their  inherent  capability  of  combus- 
tion. In  part,  this  Ls  supported  by 
Intent  and  purpose  of  health  and 
safety  legislation  which  basically  pro- 
vides for  the  health  and  well-being  of 
miners  and  not  the  general  public  and 
environment  (U.S.  Comptroller  Gener- 
al. 1977.  pp.  1-2). 

OSM  Is  required  under  Section 
515(bM14)  of  the  Act  to  ensure  that 
materials  which  constitute  "a  fire 
hazard  are  treated  or  burled  and  com- 
pacted ...  to  prevent  sustained  com- 
bustion." OSM  has.  therefore,  rejected 
the  comments  as  being  contrary  to  the 
intent  and  purpose  of  the  Act. 

9  816.87  Coal  proceMing  waMte:  Burned 
waate  oUUzation. 
(1)  This  Section  allows  utilization  of 
burnt  coal  processing  waste,  known  as 
"reddog,"  after  the  regulatory  author- 
ity approves  plans  for  Its  utilization. 
The  plans  shall  describe  the  oper- 
ational procedures  to  be  utilized 
during  the  excavation  and  removal  of 
the  material  and  outline  safeguards 
that  must  be  carried  out  In  case  an  ad- 
verse environmental  event  occurs  or  a 
hazardous  working  condition  Is  cre- 
ated. These  plans  and  associated  draw- 
ings shall  be  certified  by  a  qualified 
engineer.  Reddog  removal  operations 
have  historically  been  plagued  by  dust 
explosions,  liighwalls  in  refuse  collaps- 
ing as  a  result  of  undercutting,  loss  or 
damage  of  equipment  and  personnel, 
and  injuries  resulting  from  gas  Inhala- 
tion or  falls  into  voids  resulting  from 
volume       change       during       burning 


(McNay,  1971.  p.  12.  U.S.  Comptroller 
General,  1977).  The  Intent  of  this  Sec- 
tion is  to  protect  the  operator  emd  per- 
sons In  surrounding  areas  from  the  po- 
tential hazards  associated  with  these 
activities  while  also  requiring  reclama- 
tion and  other  operational  procedures 
consistent  with  the  Act. 

(2)  Commenters  stated  that  burned 
coal-processing  waste  should  be  al- 
lowed In  offslte  construction,  without 
requiring  approval  by  the  regulatory 
authority.  Two  alternatives  were  con- 
sidered in  developing  the  final  rules: 

(a)  Change  the  language  of  the  regu- 
lation to  allow  the  use  of  burned  coal 
processing  waste  without  requiring 
regulatory  approval. 

(b)  Retain  language  of  the  proposed 
rules. 

The  Office  chose  to  delete  the  regu- 
lation requiring  regulatory  authority 
approval  for  use  of  burned  coal  proc- 
essing waste  for  offslte  construction 
purposes.  Burnt  coal  processing  waste 
Is  routinely  used  by  local  government 
and  private  enterprise  for  road  con- 
struction, land  fills,  aggregate,  and 
other  purposes  (Dixon.  1978.  Part  II. 
pp.  1-16).  The  Office  believes  that 
there  Is  no  need  for  the  regulatory  au- 
thority to  become  Involved  with  offslte 
approval.  The  final  rules  require,  how- 
ever, that  approval  for  removal  and 
reclamation  plans  of  the  area  be  ob- 
tained from  the  regulatory  authority. 

S  816.88    Coal  procenslng  waste:  Return  to 
underground  workings. 

(1)  This  Section  requires  that  under- 
ground waste  disposal  must  be  ap- 
proved by  the  regulatory  authority 
and  conducted  in  accordance  with  a 
proper  plan.  The  plan  Is  required  to 
protect  the  operator  from  dangerous 
situations  which  might  arise  in  place- 
ment of  waste  into  old  mine  workings 
and  also  to  ensure  the  operation  would 
not  affect  the  environment  by  creating 
down-dip  discharges  into  adjacent  wa- 
tersheds or  ground  water  systems  or 
aggravate  subsidence  in  another  area. 

(2)  One  commenter  suggested  that 
MSHA  be  consulted  before  the  regula- 
tory authority  gives  approval  to  dis- 
pose of  coal-processing  waste  under- 
ground. Three  alternatives  were  con- 
sidered in  developing  the  final  rules: 

(a)  Addition  to  regulation— "the 
waste  disposal  program  shall  be  sub- 
mitted to  MSHA  District  Manager  for 
approval'." 

(b)  Retain  language  In  the  proposed 
rules,  and 

(c)  Require  MSHA  concurrence 
during  the  permitting  process. 

Since  coal-processing  waste  can  be 
combustible,  physically  unstable,  and 
toxic-forming.  It  may  not  be  a  suitable 
product  to  put  Into  underground  areas 
unless  there  is  absolute  assurance  that 
no  hazardous  side  effects  will  be  Intro- 
duced to  adjacent  working  areas.  Since 
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MSHA  is  concerned  with  the  safety  of 
underground  coal  mines,  the  agency 
must  be  consulted  during  the  permit- 
ting process  before  waste  is  put  under- 
ground. Therefore,  the  third  alterna- 
tive was  chosen.  The  final  rules  re- 
quire that  MSHA  and  the  regulatory 
authority  approve  the  disposal  plan 
before  any  coal  processing  waste  can 
be  returned  to  underground  workings. 

S  816.89    Disposal  of  non-coal  wastes. 

Authority  for  this  Section  is  found 
In  Sections  102.  201.  501.  503.  504.  and 
515  of  the  Act.  This  Section  specifies 
requirements  for  the  procedures  to  be 
followed  in  the  disposal  of  non-coal 
wastes  generated  from  surface  coal 
mining  operations.  The  utilization  of 
these  procedures  will  minimize  envl- 
rorunental  degradation  caused  by  im- 
proper disposal  procedures. 

Technical  literature  used  in  formula- 
tion of  this  Section  include: 

Brunner.  D.  R..  and  Keller,  D.  J., 
1972,  Sanitary  Landfill  Design  and  Op- 
eration, U.S.  Environmental  Protec- 
tion Agency  Report  SW-65ts,  59  pp. 

Sorg.  T.  J.,  and  Hickman,  H.  L.,  1970. 
Sanitary  Landfull  Pacts,  D.S.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare Publication  SW-4ts,  30  pp. 

Paragraph  (a)  of  this  Section  speci- 
fies the  manner  In  which  non-coal 
wastes  must  be  disposed.  Many  types 
of  non-coal  wastes  are  generated  from 
coal  mining  operations.  Specific  atten- 
tion must  be  given  to  these  solid 
wastes  In  order  to  minimize  surface 
and  groundwater  pollution.  There  are 
a  number  of  environmentally  accept- 
able methods  for  disposal  of  non-coal 
waste.  (Sorg  and  Hickman.  1970.  p.  24). 

Paragraph  (b)  specifies  that  non- 
coal  wastes  must  be  disposed  of  in  only 
designated  sites  within  the  permit 
area  and  that  such  disposal  areas  must 
be  completed,  covered  and  vegetated 
upon  completion  of  disposal  oper- 
ations. 

Paragraph  (c)  specifies  that  areas  In 
which  non-coal  wastes  cannot  be  dis- 
posed. 

The  following  comments  were  re- 
ceived on  Section  816.89. 

(a)  Several  commenters  objected  to 
Section  816.89(a)  because  disposal  of 
non-coal  wastes  is  already  controlled 
by  the  solid  waste  disposal  regulations 
of  other  Federal  and  State  agencies. 
These  conunenters  suggested  that  this 
Section  be  deleted  from  the  final  regu- 
lations. This  suggestion  was  rejected 
and  the  final  rules  remain  as  proposed 
because  Section  501(a)  of  the  Act  re- 
quire rules  covering  a  permanent  regu- 
latory procedure  for  surface  coal 
mining  operations  and  Section 
515(bKll)  of  the  Act  require  specific 
performance  standards  to  be  devel- 
oped for  waste  disposal,  of  which  non- 
coal  waste  is  one  type. 
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(b)  Several  commenters  suggested 
the  word  "timber"  be  deleted  from  the 
final  rules  In  Section  816.89(a).  They 
stated  that  the  wording  as  proposed 
could  be  interpreted  to  mean  that  all 
trees  that  are  cleared  from  the  area  to 
be  stripped  must  be  disposed  of  by 
these  requirements.  This  suggestion 
was  rejected  and  the  final  rules 
remain  as  proposed  because  the  pro- 
posed wording  specifically  refers  to 
timber  that  has  been  used  in  mining 
activities  and  should  not  be  interpret- 
ed to  Include  timber  cleared  from  sur- 
face mining  operations. 

(c)  Several  commenters  suggested 
that  the  requirement  for  a  minimum 
of  2  feet  of  soil  cover  in  Section 
816.89(b)  be  replaced  by  terminology 
such  as  "adequate  soil  cover"  since  in 
some  cases  there  may  not  be  enough 
available  cover  material  to  meet  this 
requirement.  This  suggestion  was  re- 
jected and  the  final  rules  remain  as 
proposed  because  most  existing  laws 
governing  sanitary  landfills  include 
more  stringent  requirements  concern- 
ing covering  of  waste  materials,  and  a 
minimum  of  2  feet  Is  a  standard  for 
sanitary  landfill  design  (Brunner  and 
Keller,  1972).  The  Office  beUeves  that 
the  proposed  wording  of  the  rule 
should  be  maintained  to  give  authori- 
ty for  the  regulatory  authority  to  re- 
quire a  minlmimi  envirorunental  pro- 
tection where  local  laws  are  not  en- 
forced. 

SS  816.91-816.93    Coal     proceuing     waste: 
Dams  and  embankments. 

Authority  for  these  Sections  Is 
found  In  Sectloris  102.  201,  501,  503. 
604.  515.  and  517  of  the  Act. 
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Recent  dam  failures  have  sparked  a 
movement  nationwide  to  evaluate  the 
potential  hazard  presented  by  dams. 
Sections  816.91-816.93  are  Intended  to 
prevent  the  Instability  and  failure  of 
coal  processing  waste  dams  leading  to 
excessive  sedimentation  of  surface 
water  '  systems,  contamination  of 
ground  and  surface  water  with  acid- 
forming  or  toxic-forming  or  otherwise 
harmful  substances,  or  hazards  to  life 
and  property,  such  as  occurred  after 
the  Buffalo  Creek  dam  failure  in  1972.. 
As  promulgated  in  30  CFR  77.216. 
MSHA  has  regulated  water,  sediment, 
or  slurry  impoimding  structures  which 
fulfill  minimum  size  and  storage 
volume  criteria.  Those  provisions  regu- 
late structures  to  protect  miners  on 
mine  property,  whereas  Sections 
816.91-816.93  augment  the  prot«:tion 
of  public  health,  encompassing  safety 
and  environmental  protection.  Sec- 
tions 816.91-816.93  pertain  to  dams 
and  embankments  that  are  totally  or 
partially  constructed  of  coal  process- 
ing waste  or  that  Impound  coal  proc- 
essing waste.  These  provisions  do  not 
apply  to  earth,  concrete,  or  other 
types  of  dams  which  may  exist  in  the 
permit  area  unless  they  are  Intended 
to  impound  coal  pr(x«ssing  waste.  Per- 
manent water  Impoundments,  howev- 
er, are  covered  under  Section  816.49, 
and  sedimentation  ponds  are  regulated 
under  Section  816.46. 

These  regulations  cover  all  dams  and 
embankments  constructed  of  coal 
processing  waste  or  intentJed  to  Im- 
pound coal  processing  waste,  whether 
temporary  or  permanent  and  whether 
or  not  they  meet  the  size  or  other  cri- 
teria of  30  CFR  77.216.  The  regula- 
tions apply  to  all  stages  of  design,  lo- 
cation, construction,  operation,  main- 
tenance, enlargement,  modification, 
removal,  or  abandonment  of  the  struc- 
tures. 
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The  final  rules  were  developed  by 
the  incorporation-by-reference  of  8CS 
de^gn  requirements  contained  In  Sec- 
tion 816.49  as  the  design  criteria  to  be 
followed  In  designing  all  impound- 
ments, including  coal  prcxiessing  waste 
dams  and  embankments.  Because  of 
this,  the  requirements  contained  in 
Sectfons  816.92(c),  816.91(a),  816.91(b), 
816.91(c).  and  816.91(d)  of  the  pro- 
posed rules  are  now  contained  in  Sec- 
tions 816.49(d),  816.49(f),  816.49(g). 
816.49(h),  and  816.49(1),  respectively, 
of  Section  816.49.  These  requirements 
are  now  in  Section  816.49  because  they 
are  general  requirements  that  are  ap- 
plicable to  all  dams  and  impound- 
ments. Specific  design  requirements 
that  were  contained  In  the  proposed 
Sections  816.93(b)  and  816.93(g)  and 
portions  of  Sections  816.93(c)  and 
816.93(d)  were  eliminated  from  these 
final  regulations  because  the  require- 
ments are  adequately  covered  in  the 
SOS  design  criteria  Incorporated  by 
reference  In  Section  816.49  and  appli- 
cable to  these  structures. 

General  comments  received  on  Sec- 
tions 816.91-816.93  of  the  proposed 
rules  expressed  various  concerns  rang- 
ing from  potential  conflicts  and  incon- 
sistencies to  duplications  of  this  Sec- 
tion when  comparing  It  to  similar 
MSHA  requirements.  These  comments 
were  accepted  in  part  and  the  final 
regulations  were  modified  to  reference 
MSHA  regulations  directly  when  the 
rules  overlap.  Specific  requirements 
which  were  not  contained  in  MSHA 
rules  were  moved  to  Section  816.49  if 
they  related  to  standard  design  or  con- 
struction requ^ments  for  all  dams 
and  Impoundments,  whereas  special 
design  or  construction  criteria  for 
waste  dams  and  Impoundments  were 
reordered  for  clarity  and  remain  tn  the 
final  version  of  these  Sections. 

§816.91     C«al  processing  waste:  Dams  and 
embankmenU 

The  requirements  of  Section  816.91 
prohibit  use  of  waste  In  dam  construc- 
tion, tinless  proven  as  a  suitable  fill 
material.  In  accordance  with  standard 
engineering  procedure.  In  accordance 
with  sound  practice,  material  which 
fails  to  exhibit  the  proper  strength 
necessary  to  achieve  stability  is  not  al- 
lowed for  use  in  dam  constnKi:ion. 
(ASCE,  1977.  pp.  475-476;  Bxisch  and 
others,  1974,  pp.  1-6;  Canada  DEMR, 
1977,  pp.  38-50;  Moulton.  1973.  pp.  1-3; 
National  Coal  Board.  1970.  pp.  76-78; 
USBR.  1973;  pp.  254-261;  USMESA. 
1975,  pp.  4.2-4.5.  See  also  ASCE.  1969; 
Btisch  and  others.  1975;  Bishop  and 
Henkel.  1957:  Bishop,  1973;  Cassa- 
grande  and  Mclver.  1970;  Hirschfeld 
and  Poulos.  1973.  Hvorsleve,  1949; 
Justin  and  others,  1945;  Kealy  and 
Williams,  1970;  Kealy  and  Busch,  1971; 
Lambe  and  Whitman.  1969;  National 
Coal  Board,   1972;  Taylor,  1948;  Ter- 
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zaghl  and  Peck.  1967a;  Teraaghl.  1943; 
USACOE.  19«0;  USBOM,  1973a; 
U8BOM.  1973b:  W.  Va  DPfR  (no  date); 
Wood  and  others,  1976.) 

Responses  to  specific  comments  on 
Section  816.91  are  as  follows: 

1.  A  number  of  commenters  suggest- 
ed that  the  phrase  ".  .  .or  Intended  to 
Impound  coal  processing  waste"  be  de- 
leted from  the  final  regxUationa.  They 
cited  the  May  3.  1978.  decision  by  the 
U.S.  District  Court  for  the  District  of 
Columbia  (In  Re:  Surface  Mining  Reg- 
ulation Utigation.  452  F.  Supp.  327 
(D.D.C.  1978))  which  enjoined  a  simi- 
lar provision  in  the  Interim  regulations 
and  restricted  application  of  the  regu- 
lation to  ".  .  .dams  merely  impound- 
ing wastes."  However,  that  ruling  was 
based  only  on  Section  515(bK13)  of 
the  Act  and  did  not  consider  the  possi- 
ble difltrubances  to  the  prevailing  hy- 
drologic  balance  that  are  prohibited  in 
Section  515(b)(10)  and  the  require- 
ments regarding  permanent  impound- 
ments found  in  Section  515<b)(8)  of 
the  Act.  The  alternative  of  reducing  or 
eliminating  the  standard  for  dams  im- 
pounding coal  processing  waste  was  re- 
jected because  of  the  need  for  pru- 
dence in  designing  a  structure  that  has 
a  high  potential  for  creating  damage 
and  harm  to  both  the  environment 
and  the  public  in  downstream  areas. 

2.  A  few  commenters  recommended 
that  additional  restrictions  on  the  use 
of  coal  processing  waste  in  the  con- 
struction of  dams  and  embankments 
be  added  to  proposed  Section 
816.93(a).  One  commenter  specifically 
was  concerned  with  the  use  of  acid- 
producing  coarse  material  as  a  dam 
construction  material.  This  recommen- 
dation was  accepted  and  the  content 
of  proposed  Section  816.93(a)  was 
modified  in  Section  816.91(b).  In  addi- 
tion, the  regulation  was  moved  to  Sec- 
tion 816.91  because  it  is  a  general  re- 
quirement of  considerable  concern  and 
should  be  contained  in  the  general  re- 
quirements Section. 

f  81i.92     CcmI  processing  waste:  Dams  and 
embankments:  Site  preparation. 

Paragraph  (a)  of  Section  816.92  re- 
quires clearing,  grubbing,  and  removal 
of  organic  and  other  combustible  ma- 
terial, a  standard  construction  practice 
which  is  required  in  various  regula- 
tions, texts,  and  publications  pertain- 
ing to  waste  disposal  and  dam  con- 
struction. (Justin  and  others.  1945.  pp 
749-753;  USER.  1973.  pp.  211-212; 
USMESA,  1975.  pp.  8.80^  8  84.  See  also 
Compt.  Oen  of  the  U.S..  1977:  Harring- 
ton and  East.  1948;  Hirschfeld  and 
Paulos.  1973;  Lambe  and  Whitman. 
1969;  Leonards.  1962;  McNay.  1971;  Na- 
tional Coal  Board.  1972;  Nunenkamp. 
1976:  Sherard  and  others.  1963;  Te- 
zaghl  and  Peck.  1967a;  USSCS.  1969; 
W.  Va.  DNR.  (no  date);  Woods  and 
others.  1976.) 


RULES  AND  REGULATIONS 

Paragraph  (b)  requires  that  surface 
drainage  which  may  cause  eroaion  to 
the  coal  processing  dam  be  controlled 
by  diverslon.s  designed  to  comply  with 
requirements  of  Section  816.43.  Diver- 
sions that  divert  upstream  drainage 
from  Impoundment  areas  shall  be  de- 
signed to  carry  the  runoff  from  a  100- 
year,  24-hour  precipitation  event.  The 
diversion  of  the  100-year.  24-hour 
event  Is  appropriate  for  permanent 
structures  or  structures  which  can 
constitute  hazards  to  people,  property, 
and  the  envlrormient.  (Canada  DEMR. 
1977,  pp.  95-96;  National  Coal  Board. 
1970.  p.  121.  See  also  ASCE.  1972; 
Canada  DEMR.  1972;  Casagrande  and 
Mclver,  1970;  Coalgate  and  others. 
1973;  Davis  and  Sorenson.  1969; 
Glover.  1971;  Henderson,  1969;  HJelm- 
felt  and  Cassidy.  1975;  Justin  and 
others.  1945;  Llnsley  and  others.  1972; 
Llnsley  and  others.  1975;  Morris  and 
Wlggert,  1972;  Peterka.  1964;  Rouse. 
1950;  Sherard  and  others,  1963;  USER, 
1973;  USDOT.  1961;  U8DOT.  1975: 
USMESA,  1976b:  USSCS,  1973a; 
USSCS,  1975a;  W.  Va.  DNR,  (no  date); 
Wood  and  others.  1976).  Sediment  con- 
trol would  be  required  to  meet  both  ef- 
fluent limitations  under  33  USC  1151- 
75  and  Sections  515(bK10KB)  (i)  and 
(11)  of  the  Act. 

Responses  to  specific  comments  on 
Section  816.92  were  as  follows. 

1.  A  commenter  expressed  concern 
about  the  reality  of  applying  require- 
ments of  vegetation  removal  to  special 
permafrost  conditions  in  Alaska.  The 
special  conditions  In  Alaska  are  the 
subject  of  a  study  by  the  National 
Academy  of  Sciences  and  the  National 
Academy  o^  Engln««rlng  under  a  eon- 
tract  to  the  Office  as  required  by  Sec- 
tion 708  of  the  Act.  A  major  objective 
of  the  study  is  to  identify  any  provi- 
sions of  the  Act  which  should  be  modi- 
fied because  of  unique  conditions  in 
the  State.  Pending  completion  of  the 
study,  the  Office  believes  the  unique 
conditions  can  be  dealt  with  under  30 
CFR  716.6.  the  interim  program  regu- 
lations for  Alaska.  As  an  alternative. 
these  conditions  can  be  adequately  ad- 
dressed in  the  Alaska  State  Program, 
and  Section  731.13  (the  "State 
window")  provides  appropriate  means 
for  satisfying  the  commenter's  con- 
cern. 

2.  A  number  of  conunenters  suggest- 
ed that  diversions  should  be  construct- 
ed to  safely  pass  a  precipitation  event 
with  less  than  the  100- year  recurrence 
interval  required  by  Paragraph  (b). 
Some  commenters  thought  these  were 
simple  erosion  control  diversions, 
which  are  used  to  divert  surface 
runoff  away  from  the  dam  to  prevent 
gully  or  fill  erosion  of  the  structure. 
Other  commenters  felt  the  diversions 
descrtbed  were  to  divert  all  the  storm 
runoff  from  a  100-year.  24-hour  pre- 
cipitation event  away  from  the  dam  or 


embankment.  In  order  to  make  this 
Section  clearer  a  description  of  two 
types  of  permanent  diversions  has 
t>een  Included  in  the  final  regulations. 
The  first  type  discussed  Is  the  diver- 
sion that  controls  erosion  of  the  dam 
or  embankment  during  and  following 
construction.  These  diversions  will  not 
cause  any  major  damage  or  result  in 
an  unsafe  condition  if  they  overtop, 
and  they  are  to  be  designed  to  comply 
with  the  requirements  of  Section 
816.43.  The  other  type  of  diversion 
such  as  that  commonly  used  around  a 
slurry  pond,  to  divert  upstream  drain- 
age away  from  the  Impoundment  area, 
is  to  be  designed  to  handle  the  runoff 
from  a  100-year.  24-hour  precipitation 
event  t>ecause  if  any  overtopping  were 
to  occur.  It  would  interfere  with  the 
function  of  the  dam  or  embankment. 
Changes  were  made  to  the  final  regu- 
lations to  Incorporate  the  Intent  of  all 
these  comments. 

3.  Several  commenters  suggested 
that  the  requirement  for  sediment 
control  structures  at  the  discharge  of 
all  diversion  ditches  was  too  restrictive 
and  did  not  allow  for  situations  where 
diverted  water  had  never  passed  over 
disturbed  ground.  The  regulations  also 
require  that  each  diversion  comply 
with  Sections  816.41-816.46.  These 
Sections  Include  a  variety  of  ways  to 
control  discharges;  structures  are  only 
one  of  the  ways.  The  wording  con- 
tained In  the  proposed  regulations  was 
conflicting  and  is  corrected  in  the  final 
regulations  by  changing  "structures" 
to  "measures."  The  proposed  rules  re- 
ferred to  Sections  816.41-816.55  rather 
than  816.41-816.46.  which  was  a  typo- 
graphloal  error  that  Is  corrected  tn  the 
final  regulations. 

S  816.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  construc- 
tion. 

Section  816.93(a)  establishes  mini- 
mum design  criteria  for  coal  process- 
ing waste  dams.  SCS  design  criteria 
contained  In  Section  816.49  are  modi- 
fied to  include  additional  freeboard 
and  stability  analysis  criteria. 

Three  feet  of  freeboard  as  required 
by  Section  816.93(aXl)  Is  a  standard 
design  freeboard  utilized  between 
design-storm  and  top-of-dam  eleva- 
tions. The  freeboard  Is  Intended  to 
prevent  overtopping  by  waves  and  also 
to  counter  frost  action.  (USACOE, 
1975.  pp.  9-11;  USER.  1973.  pp.  274. 
See  also  Hirschfeld  and  Poulos,  1973; 
USICLD.  1970:  USDOA,  1976; 
USMESA.  1976;  USSCS;  1975b;  W.  Va. 
DNR.  (no  date).)  This  design  free- 
board Is  required  above  the  maximum 
water  elevation  contained  In  the  SCS 
design  criteria  (If  ft,  1978s).  If  ft  (1978s) 
is  a  reference  that  outlines  specific  re- 
quirements, above  those  contained  In 
SCS  design  criteria,  that  the  UJS. 
Army  Corps  of  Engineers  requested  in 


the  final  rules  before  the  Chief  of  En- 
gineers would  concur  as  required  in 
Section  515(f)  of  the  Act.  Alternatives 
for  smaller  freeboard  allowances  were 
considered  but  rejected  because  of  per- 
ceived need  for  prudence  In  designing 
a  structure  that  has  such  a  high  po- 
tential for  creating  damage  and  harm 
to  downstream  areas. 

Factors  of  safety  contained  in  SCS 
design  criteria  and  modified  by  Sec- 
tion 816.93(a)(2)  are  taken  from  stand- 
ards currently  used  by  various  State 
and  Federal  agencies  for  construction 
and  long-term  analyses.  (Canada 
DEMR,  1977.  pp.  71-81;  National  Coal 
Board,  1970,  pp.  119-121;  USMESA. 
1975.  pp.  5.142-5.144.  See  also  Alger- 
missen.  1969;  Bishop.  1955:  Busch  and 
others.  1974;  Busch  and  others.  1975: 
Canada  DEMR.  1972;  Casagrande  and 
Mclver.  1970;  Casagrande.  1937;  Ceder- 
gren,  1967;  Griffiths  and  King.  1965; 
Harr.  1962;  Hirschfeld  and  Poulos. 
1973;  Kealy  and  Soderberg,  1969; 
Kealy  and  Williams.  1970;  Kealy  and 
Williams,  1971:  Kealy  and  Busch.  1971; 
Lambe  and  Whitman.  1969;  Lambe. 
1951;  Marks,  1975;  Morgenstem  and 
Price.  1965;  Newmark,  1965;  Sherard 
and  others.  1963;  Taylor.  1948;  Ter- 
zaghi  and  Peck.  1967a;  Terzaghi.  1943: 
Tolman.  1937;  USBR,  1973;  USBOM. 
1973a;  USMESA,  1976b;  USNBYD. 
1971:  USSCS,  1968;  W.  Va.  DNR  (no 
date);  Wood  and  others,  1976). 

Foundation  design  as  required  by 
Section  816.93^aX3)  is  an  integral  part 
of  any  dam  or  embankment  design. 
Lack  of  proper  foundation  informa- 
tion could  lead  to  several  types  of 
physical  failure  of  the  structure. 
ASCE,  1977,  pp.  475-492;  Canada 
DEMR,  1977,  pp.  26-29;  USMESA, 
1975,  pp.  5.12-5.14.  See  also  ASCE. 
1974;  Babcock  and  Hooker.  1977 
Bishop.  1973:  Casagrande  and  Mclver, 
1970;  Forrester  and  Whittaker.  1976a; 
Hanna.  1973;  Hirschfeld  and  Poulos, 
1973;  Holland,  1965;  Hvorsleve,  1949 
Justin  and  others.  1945;  Lambe  and 
Whitman.  1969;  Leonards,  1962; 
Taylor.  1948;  Terzaghi  and  Peck 
1967a;  USACOE.  I960;  USBR.  1974; 
USDA,  1969;  USMESA.  1976b; 
USNBYD.  1971;  W.  Va.  DNR,  (no 
date).) 

Paragraph  (b)  requires  property  de- 
signed spillways  which  ensure  the  hy- 
drologic  and  structural  adequacy  of 
the  structure.  Inlet  and  outlet  design 
allows  for  safe  passage  of  runoff  from 
the  drainage  area  with  a  minimum  of 
disturt>ance  and  with  maximum  effl- 
cieru:y.  (Canada  DEMR.  1974.  p.  92; 
USMESA.  1975.  pp.  6. 169-6. 19 L  See 
also  ASCE,  1972:  Brater  and  King, 
1976:  Chow,  1959  and  1964;  Davis  and 
Sorenson,  1969;  Henderson.  1969; 
Hirschfeld  and  Poulos.  1973;  HJelmfelt 
and  Cassidy.  1975;  Linsley  and  others, 
1949;  Linsley  and  others.  1975;  Morris 
and   Wiggert.    1972;    Newmark,    1965; 
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Sherard  and  others.  1963;  USACOE. 
1965;  USBR,  1973;  USDOT,  1961,  1965. 
1967.  1975;  USMESA.  1976b;  USSCS. 
1975b;  W.  Va.  DNR  (no  date.) 

Paragraph  (c)  specifies  that  the  im- 
poundment be  designed  with  a  mini- 
mum drawdown  requirement.  The  re- 
quirement for  90-percent  drawdown  of 
the  storm-water  volume  within  10  dajrs 
is  a  standard  engineering  requirement 
for  dams.  This  provision  allows  for 
evacuation  of  the  storm  water  held  In 
the  reservoir  during  the  design  rain- 
fall event  and  satisfies  two  major 
design  functions: 

a.  Allows  for  "back-to-back"  design 
storms.  If  the  storm  runoff  were  to  be 
stored  for  any  period  of  time,  the  oc- 
currence of  a  second  design  rainfall,  or 
even  lesser  storm,  could  overtop  the 
dam  embankment  and  subsequently 
Initiate  breaching  and  failure  of  the 
structure. 

b.  Drawdown  of  the  storm  water  pre- 
cludes the  upper  portions  of  the  em- 
bankment and  surrounding  natural 
slopes  from  achieving  steady -state 
seepage.  Therefore,  the  embankment's 
phreatic  surface  remains  stable.  Rais- 
ing the  phreatic  surface  Increases  the 
hydraulic  gradient  tlirough  the  struc- 
ture, potentially  leading  to  internal 
erosion  and  saturation,  thus  greatly 
Increasing  the  chances  of  failure. 
(USMESA,  1975.  pp.  6.206-6.207.  See 
also  Harr,  1962;  USACOE.  1952  and 
1975;  USBR.  1973;  USSCS,  1972). 

Responses  to  specific  comments  on 
Section  816.93  are  as  foUows: 

1.  Many  commenters  Indicated  that 
the  design  requirements  contained  in 
Section  816.93  are  too  rigid  and  need 
to  be  more  flexible  to  allow  for  site- 
specific  analysis.  One  of  these  com- 
menters specifically  recommended 
that  SCS  design  criteria  be  used  to 
design  all  dams  and  embankments  in- 
cluding coal  processing  waste  dams 
and  impoundments.  Three  alternatives 
were  considered  in  developing  the 
final  rules  and  regulations: 

(a)  Retain  the  detailed  design  crite- 
ria contained  in  the  proposed  rules  In 
Section  816.93. 

(b)  Eliminate  the  detailed  design  cri- 
teria and  rely  on  a  qiialif  led  registered 
professional  engineer  certification 
that  adequate  design  criteria  were 
used  on  a  site  specific  basis  to  achieve 
a  safe  structure. 

(c)  Reference  acceptable  minimum 
design  criteria  such  as  those  used  by 
the  Soil  Conservation  Service  and 
allow  the  design  engineer  the  flexibfl- 
ity  of  making  site-specific  determina- 
tions and  developing  acceptable  meth- 
ods of  analysis. 

The  final  rules  were  developed  using 
the  third  alterrmtlve.  by  iruxirpora- 
tion-by-refer«ice  of  SCS  design  crite- 
ria and  then  modifying  these  criteria 
where  necessary  to  adapt  them  to  coal 
processing  waste  dams.  Using  this  ap- 
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proach.  all  dams  and  Impoundments 
other  than  sedimentation  ponds  will 
be  designed  using  the  same  general 
design  criteria.  SCS  design  criteria 
contain  a  broader  set  of  design  param- 
eters which  provide  for  a  safe  and 
sound  design  for  all  dams  and  im- 
poundments. Referencing  these  design 
criteria  eliminated  the  need  for  pro- 
posed Sections  816.93(b).  (c).  and  (g) 
because  these  requirements  are  cov- 
ered In  the  SCS  design  criteria.  A  new 
Section  816.93(a)  was  added  to  the 
final  rules  and  regulations  to  refer- 
ence the  SCS  design  requirement  con- 
Ulned  in  Section  816.49. 

The  first  alternative  was  rejected  be- 
cause It  does  not  provide  minimum 
design  criteria  concerning  a  number  of 
important  areas  and  adding  these  cri- 
teria would  provide  unnecessary 
volume  to  the  final  rules.  The  second 
alternative  was  rejected  because  this 
alternative  does  not  provide  minimum 
design  criteria,  as  a  basis  for  the  regu- 
latory authority  to  measure  against, 
when  reviewing  and  approving  the 
final  design.  It  was  also  rejected  be- 
cause the  Act  requires  In  Section 
515(f)  that  the  Secretary  promulgate 
design  criteria. 

2.  SeNTral  commenters  recommended 
that  proposed  Section  816.93(b)  be 
modified  to  allow  variations  for  de- 
signing for  probable  maximum  precipi- 
tation events.  This  recommendation  is 
reflected  In  the  final  rules  and  regula- 
tions because  the  proposed  Section 
816.93(b)  has  been  removed  and  SCS 
design  criteria  now  dictate  that  design 
frequencies  can  vary  for  different  sizes 
and  dasses  of  dams  and  Impound- 
ments. 

3.  Several  commenters  recommended 
that  the  3-foot  freeboard  requirement 
in  proposed  Section  816.93(d)  be  re- 
moved from  the  final  rules.  This  rec- 
ommendation was  not  accepted  be- 
cause this  is  a  requirement  that  is  con- 
sistent with  MSHA  and  COE  design 
criteria.  (Ifft.  19788:  USACOE.  1975. 
pp.  9-11;  USMESA.  1976b.  p.  1).  The 
final  rules  were  developed  retaining 
this  freelx>ard  requirement  and,  at  the 
request  of  the  Corps  of  Eiiglneers.  this 
freeboard  requirement  was  further 
clarified  by  defining  the  maximum 
water  elevation  from  which  point  the 
freeboard  is  measured  (Ifft.  1978s). 
This  requirement  is  contained  In  Sec- 
tion 816.93(aKl)  in  the  final  rules. 

4.  A  commenter  recommended  that 
the  requirements  to  add  3  feet  of  free- 
board above  the  water  elevation  re- 
sulting from  the  probable  maximum 
precipitation  evoit  be  eliminated  from 
the  final  rules.  This  recommendation 
was  not  accepted  because  this  amount 
of  freeboard  is  required  to  keep  wave 
action  from  overtopping  the  dam 
when  the  maximum  water  elevation 
occurs.  In  those  cases,  where  the  maxl- 
mimi  water  elevation   is  determined. 
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based  on  the  probable  maximum  pre- 
cipitation, the  freeboard  ia  still  re- 
quired above  thla  elevation  (If  ft. 
1978s). 

5.  A  commenter  recommended  that 
the  stability  analysis  requirements  for 
coal  processing  waste  dams  should 
differ  according  to  the  size  and  class  of 
structures.  This  recommendation  has 
been  Incorporated  Into  the  final  rules 
by  referencing  SCS  design  criteria. 
SCS  design  criteria  contain  all  the  re- 
quirements In  proposed  Section 
816.93(e)  except  for  the  safety  factor 
of  1.5  for  partial  pools  with  steady 
seepage  saturation  conditions.  The 
safety  factor  of  1.5  has  been  Included 
In  Section  816.93(e)(2)  as  an  addition 
to  the  "^CS  criteria.  Small  structures 
that  do  not  meet  the  size  or  other  re- 
quirements of  MSHA  regulations  will 
not  require  a  stability  analysis,  but 
larger  dams  must  t>e  designed  to  meet 
minimum  safety  factors  for  different 
loading  conditions. 

6.  Several  commenters  mentioned 
concern  relative  to  the  seismic  safety 
factor  contained  In  proposed  Section 
816.93(e).  One  of  these  commenters 
recommended  that  the  seismic  safety 
factor  be  changed  to  1.2  which  is  Iden- 
tical to  MSHA  criteria  (USMESA. 
1967b.  p.  3).  The  other  commenters 
recommended  that  there  should  be 
modification  of  the  seismic  loading  cri- 
teria based  on  the  probable  occurence 
and  magnitude  of  such  seismic  activi- 
ty. These  recommendations  were  ac- 
cepted in  developing  the  final  rules. 
SCS  design  criteria  have  been  modi- 
fled  In  Section  816.93(aK2)  to  Include 
the  1.2  safety  factor  for  seismic  load- 
ing, and  the  SCS  criteria  contain  seis- 
mic coefficients  for  modifying  the  sta- 
bility analysis  for  different  seismic  ac- 
tivity zones  (USSCS.  1976a,  p.  4-3). 

7.  A  commenter  suggested  that 
safety  factor  references  should  specifi- 
cally apply  to  shear  failure.  This  com- 
ment was  not  accepted  for  the  final 
rules  because  the  SCS  design  criteria 
which  are  incorporated-by-reference  In 
Section  818.49  Include  procedures  to 
analyze  shear  failure  as  well  as  other 
Important  considerations  affecting  the 
stability  of  the  structure. 

8.  Several  commenters  recommended 
that  the  10-day  drawdown  require- 
ment contained  in  proposed  Section 
816.93(h)  either  be  eliminated  or  modi- 
fied to  allow  the  regulatory  authority 
to  approve  other  criteria  in  lieu  of 
these  drawdown  criteria.  This  recom- 
mendation was  not  accepted  and  the 
drawdown  criteria  are  retained  in  Sec- 
tion 816.93(c)  of  the  final  rules.  This 
requirement  is  necessary  in  order  to 
guard  against  the  possible  overtopping 
of  the  dam  that  may  occur  If  storm 
runoff  is  delivered  to  the  Impound- 
ment area  before  the  design  storage 
from   a  previous  storm   is   evacuated 
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(USMESA.      1975.      pp.      6.20e-6.207; 
USSCS.  1976a,  pp.  6.1-6.2). 

9.  A  commenter  suggested  further 
clarification  in  Section  818.93  which 
would  allow  pumps  as  a  means  to 
drawdown  coal  processing  waste  dams. 
The  comment  was  accepted  and  the 
final  regulations  modified  to  remove 
the  specific  reference  to  spillways  and 
decants  as  a  means  to  dewater  the  Im- 
poundment. This  allows  any  accept- 
able means  to  achieve  the  drawdown 
requirement  that  is  presented  in  the 
detailed  design  plan  and  approved  by 
the  regulatory  authority. 

10.  A  commenter  recommended  that 
proposed  Section  816.93(1)  requiring 
signs  at  coal  processing  waste  dams  be 
eliminated  since  It  duplicated  the  re- 
quirements contained  in  the  Mine 
Safety  and  Health  Administration  reg- 
ulations. This  recommendation  was  ac- 
cepted and  Section  816.93(1)  was  elimi- 
nated from  the  final  rules.  In  order  to 
assure  that  OSM  and  MSHA  regula- 
tions are  consistent  concerning  sign  re- 
quirements at  structure  sites,  a  cross- 
reference  to  Mine  Safety  and  Health 
Regulations  30  CFR  216-1  was  added 
to  Sections  780.25(bK2).  (c).  and  (e). 

11.  A  commenter  suggested  that  the 
distance  between  the  clear-water 
decant  structure  and  the  slurry  Input 
point  be  maximized  to  reduce  possible 
contamination  of  decanted  water.  In 
developing  the  final  rules,  two  adtema- 
tives  were  considered  In  response  to 
this  comment:  (a)  Include  a  paragraph 
in  Section  816.93  that  would  Itemize 
design  requirements  to  specify  mini- 
mum detention-time  requirements  for 
coal  processing  waste  dams  similar  to 
these  contained  in  Section  818.46(c) 
for  sedimentation  ponds;  and,  (b)  do 
not  Include  a  specific  discussion  of  cri- 
teria Itemizing  minimum  requirements 
that  must  be  met  to  guard  against  the 
possible  contamination  of  decanted 
water  released  from  coal  processing 
waste  dams  suid  Impoundments. 

The  final  rules  were  developed  using 
the  second  alternative  because  ade- 
quate control  of  the  contamination  of 
decanted  water  Is  covered  in  Sections 
816.41  and  816.42  of  the  final  rules  and 
do  not  need  to  be  repeated  In  Section 
816.93. 

12.  A  commenter  suggested  that  re- 
claimed refuse  from  Impoundments 
should  be  contained  In  nonstructural 
areas  of  refuse  piles.  Handling  and  dis- 
posal of  coal  processing  waste  Is  ade- 
quately covered  in  Sections  816.81- 
816.88.  The  commenters  concern  Is 
considered  there  and  does  not  require 
specific  changes  In  the  waste  dam  pro- 
visions of  the  final  regulations. 

13.  A  commenter  expressed  concern 
about  the  potential  effect  of  Incoming 
water  where  a  large  drainage  area 
exists  above  coal  processing  waste 
dams  and  embankments.  An  alterna- 
tive of  establishing  mandatory  restric- 


tion of  the  drainage  area  behind  these 
impoundments  was  considered  but  was 
not  accepted  In  the  final  regulations 
because,  in  some  cases.  It  may  be  Im- 
possible to  physically  divert  all  the  In- 
coming drainage  (USMESA,  1975,  pp. 
6.26-6.29),  and  the  designer  of  the  coal 
processing  waste  dam  should  have  the 
latitude  to  design  storage  capacity  or 
other  means  into  the  structure  to  con- 
trol this  drainage.  Drainage  areas 
above  slurry  ponds  and  the  potential 
adverse  effects  during  hlgh-preclpita- 
tion  periods  are  an  Important  consid- 
eration at  the  time  of  the  design.  The 
regulations  require  effluent  limita- 
tions to  be  met  at  all  discharge  points, 
and  upstream  diversions  or  any  other 
prudent  measures  to  accomplish  these 
limitations  would  be  an  Integral  con- 
sideration at  the  time  of  design.  The 
comment  did  not  result  In  any  specific 
change  to  the  final  regulations. 

S  816.95     Air  resources  protection. 

Section  816.95  specifies  fugitive  dust 
control  measures  available  to  coal  op- 
erators and  State  regulatory  authori- 
ties to  control  fugitive  dust  from  sur- 
face coal  mining  and  reclamation  oper- 
ations. This  Section,  In  conjuction 
with  Section  780.15  Is  promulgated  to 
implement,  in  particular.  Sections 
508(aK9)  and  515(bK4)  of  the  Act. 
Other  statutory  authority  for  this  sec- 
tion is  contained  in  Sections  102,  201. 
601,  503.  504.  508.  510.  515  and  517  of 
the  Act.  Section  816.95  requires  the 
operator  to  plan  and  employ  fugitive 
dust  control  measures  as  an  Integral 
part  of  site  preparation,  coal  mining, 
and  Reclamation  operations.  The  fugi- 
tive dust  control  measures  to  be  used 
will  depend  on  applicable  Federal  and 
State  air  quality  standards,  climate, 
existing  air  quality,  size  of  the  oper- 
ation, and  type  of  the  operation.  Sec- 
tion 816.95(b)  list  necessary  control 
measures  depending  on  such  criteria. 

The  regulatory  authority  Is  required 
to  review  and  approve  the  fugitive 
dust  control  plan,  based  upon  applica- 
ble Federal  and  State  air  quality 
standards,  climate,  existing  air  quality 
in  the  area  affected  by  mining,  and 
the  available  technology.  If  the  opera- 
tor falls  to  submit  an  adequate  fugi- 
tive dust  control  plan  meeting  these 
criteria,  the  regulatory  authority  is  re- 
quired to  specify  necessary  fugitive 
dust  control  measures.  Including,  but 
not  limited  to.  measures  listed  In  Sec- 
tion 816.95. 

Extensive  public  comments  were  re- 
ceived on  proposed  Section  816.95. 
Some  of  these  comments  overlapped 
comments  received  on  the  proposed 
permit  requirements  for  air  quality 
protection.  The  preamble  discussion 
supporting  Section  780.15  Is,  therefore. 
Incorporated  by  reference. 

(1)  Commenters  suggested  that  Sec- 
tion 816.95(a)  implied  that  the  regula- 


tory authority  was  required  to  design 
fugitive  dust  control  plans  for  opera- 
tors In  the  first  Instance.  Commenters 
added  that  the  regulatory  authority 
should  "approve  or  disapprove"  con- 
trol plaiB  rather  than  "specify"  con- 
trol plans  so  as  to  place  the  respcwisl- 
blllty  for  designing  an  adequate  plan 
on  the  mine  operator. 

Section  816.95(a)  has  been  modified 
to  clarify  that  the  operator  has  the 
initial  flexibility  to  design  a  fugitive 
dust  control  plan  which  meets  the  cri- 
teria of  the  regiilatlons.  This  is  con- 
sistent with  Sections  &08(aK9)  and 
510(a)  of  the  Act,  which  state  that  the 
applicant  has  the  initial  burden  of 
specifying  the  steps  to  be  taken  to 
comply  with  applicable  air  quality 
laws.  Should  the  applicant  fail  to 
submit  an  adeqtiate  fugitive  dust  con- 
trol plan  the  regulatory  authority  Is 
authorized  to  specify  necessary  meas- 
ures. This  Is  consistent  with  Section 
510(a)  of  the  Act  which  provides  that 
the  regulatory  authority  Is  authorized 
to  ".  .  .  grant,  require  modification  of, 
or  deny  .  .  ."  (emphasis  added)  an  ap- 
plication for  a  permit  based  upon  the 
requirements  of  the  Act  and  regula- 
tions. 

(2)  Commenters  suggested  that  fugi- 
tive dust  control  measiires  should  be 
included  under  Section  780.15,  permit 
requirements,  rather  than  Section 
816.95.  performance  standards. 

Section  816.95  establishes  minimum 
performance  standards  for  surface 
mining  activities  as  required  under 
Section  515(bX4)  of  the  Act.  The  re- 
quired performance  standards  must  be 
complied  with  during  all  phases  of  sur- 
face coal  mining  and  reclamation  oper- 
ations. Permit  application  require- 
ments are  designed  to  allow  the  regu- 
latory authority  to  evaluate  whether 
the  proposed  operation  meets  the  re- 
quirements of  the  Act  and  regulations. 
The  structure  of  the  air  quality  regu- 
lations, which  includes  an  ongoing 
monitoring  program,  envisions  addi- 
tions and  adjustments  In  fugitive  dust 
control  measvu-es  which  can  most  ap- 
propriately be  made  In  the  context  of 
required  performance  standards 
rather  than  permit  application  re- 
quirements. 

(3)  Commenters  said  the  language  of 
SecUon  816.95(b)  suggested  that  all  20 
specified  fugitive  dust  control  meas- 
ures must  be  employed.  Commenters 
suggested  language  which  would 
assure  that  such  measures  were  discre- 
tionary rather  than  mandatory. 

The  proposed  regulations  mandated 
fugitive  dust  control  measures,  de- 
pending upon  applicable  air  quality 
standards,  climate,  existing  air  quality, 
size  of  the  operation,  and  type  of  the 
operation.  The  Office  was  not  propos- 
tnf  that  all  20  fugitive  dust  control 
measures  be  required  In  every  case.  In 
particular,  regarding  the  control  of  fu- 
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gttive  dust  from  haul  roads,  some  of 
the  measures  are  obviously  mutually 
exclusive.  See  Section  816.95(b)  (2)  and 
(3).  The  final  regulations  have  been 
modified  to  clarify  any  potential  ambi- 
guity In  the  language.  Fugitive  dust 
control  measures  listed  in  Section 
816.95(b)  and  (c)  are  required  only,  cus 
necessary,  to  meet  the  criteria  of  Sec- 
tion 816.9&(a)  and  (b).  , 

(4)  Commenters  suggested  that  peri- 
odic water  of  roads  should  not  be  spec- 
ified according  to  a  quantitative  stand- 
ard. The  Office  has  accepted  this  sug- 
gestion, to  allow  the  regulatory  au- 
thority the  discretion  to  approve  the 
nalnimum  frequency  of  watering  ac- 
cording to  the  criteria  of  Section 
816.95(a)  and  (b.)  The  regulatory  au- 
thority Is  given  the  flexibility  to  estab- 
lish a  quantitative  standard  or  other 
methods  to  control  fugitive  dust  from 
haul  roads. 

(5)  Commenters  suggested  that 
chemical  stabilization  of  unpaved 
roads  should  not  include  the  require- 
ments to  mix  dust  pallatlves  Into  the 
upper  one  or  two  inches  of  the  road 
surface.  The  Office  has  accepted  this 
suggestion,  to  allow  the  operator  the 
option  of  using  crusting  sigents  which 
may  only  i)enetrate  the  surface  por- 
tion of  the  roadway. 

(6)  Some  commenters  further  sug- 
gested that  paving  roads  is  not  a  cost 
effective  method  for  controlling  fugi- 
tive dust.  The  Office  has  decided  to 
retain  this  section  of  the  regulations 
for  the  following  reasons: 

Roads  are  the  major  source  of  fugi- 
tive dust  from  surface  coal  mining  op- 
erations and  generally  are  responsiblle 
for  twice  as  many  emissions  as  the 
next  spurce.  FEDCO  Report  at  65 
(1978).  When  vehicles— especially 
heavy  multl-tlred  vehicles— travel  over 
an  tinpaved  road,  the  force  of  the 
wheels  on  the  road  surface  cause  pul- 
verization of  stirface  material.  Parti- 
cles are  lifted  and  dropped  from  the 
rolling  wheels,  and  the  road  surface  Is 
exposed  to  strong  air  currents  in  tur- 
bulent shear  with  the  surface.  The 
turbulent  wake  behind  the  vehicle  acts 
on  the  road  surface  after  the  vehicle 
has  passed.  Mann  at  11.2-1  (1975).  Be- 
cause of  the  pulverization  of  particles, 
major  portions  of  haul  and  access  road 
dust  can  remain  suspended  In  the  am- 
bient air,  and  portions  of  the  dust  can 
fall  within  the  range  of  inhalable  and 
resplrable  particiUate  matter  (PEDCO 
Report  at  56  (1978):  Health  Effects 
Considerations  for  Establishing  a 
Standard  for  Inhalable  Particulate  1- 
14  (1978);  Morrow,  at  83  (1973)).  Un- 
controlled fugitive  diist  from  roads  can 
thus  pose  a  danger  to  public  health 
and  safety  and  the  environment. 

Several  commenters  contend  that, 
regardless  of  Impact,  to  build  a  paved 
haulroad  system  is  Impractical.  The 
Office  believes  that  paved  haulroads 
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should  be  an  available  fugitive  dust 
control  measure  to  be  considered 
along  with  other  available  measures  to 
control  road  dust  under  the  criteria  of 
Section  816.95(a)  and  (b). 

The  final  regulatltms  establish  rea- 
sonable criteria  to  be  utilized  In  deter- 
mining necessary  fugitive  dust  control 
measurea  Under  the  Act,  the  size  and 
type  of  operation,  climate,  existing  air 
quality,  and  air  quality  standards  are 
more  appropriate  criteria  for  deter- 
m.ining  necessary  control  measures. 
Based  upon  these  criteria,  a  Western 
surface  coal  mine  with  an  extended 
prodtiction  life  presents  a  particularly 
strong  case  for  more  permanent  fugi- 
tive dust  control  measures  than  peri- 
odic watering  of  haulroads.  The 
paving  of  roads  is  estimated  to  have  a 
90  to  95  percent  control  efficiency. 
(PEDCO  Report  at  116  (1976)).  More- 
over, paved  haulroads  can  produce  sav- 
ings in  haul  truck  tire  wear  in  addition 
to  controlling  dust.  (PEDCO  Report  at 
110  (1976)).  Thus,  when  compared 
with  the  control  efflclences  of  other 
fugitive  dust  measures,  the  paving  of 
haulroads  Is  clearly  an  option  which 
warrants  consideration  during  the 
planning  of  surface  mining  activities. 

(7)  Commenters  stiggested  that  the 
requirement  to  promptly  remove  coal, 
rock.,  soil,  and  dust-forming  debris 
from  roads  should  be  limited  to  paved 
roads.  The  Office  has  decided  to  retain 
the  language  of  the  proposed  regula- 
tion. The  intent  of  the  regulation  Is  to 
reduce  fugitive  dust  from  both  paved 
roads  and  unpaved  roads. 

Paved  roads  with  heavy  layers  of 
dust  are  not  effective  in  controlling  fu- 
gitive dust  from  heavy  multi-tired  ve- 
hicles. Such  dust  should  be  promptly 
removed  to  maintain  the  paved  siu-- 
face.  It  Is  equally  true  that.  In  spite  of 
the  addition  of  palliatives,  a  road  sur- 
face can  have  its  efficiency  decreased 
by  the  deposit  of  coal,  dust  and  debris, 
(PEDCO  Report  at  44-49  (1976)). 
Under  such  circumstances,  it  may  also 
be  appropriate  to  require  the  prompt 
remo\-al  of  this  material. 

(8)  Some  commenters  suggested  that 
Section  816.95(b)(5)  should  be  rewrlt-^ 
ten  to  clarify  the  requirenacnt  to  re-* 
strict  the  speed  of  vehicles  to  pontrol 
fugitive  dust.  The  Office  has  accepted 
this  suggestion.  The  quantity  of  dust 
emissions  from  a  given  segment  of  un- 
paved road  varies  linearly  with  the 
volume  of  traffic.  In  addition,  emis- 
sions depend  upon  average  vehicle 
speed.  Field  tests  have  shown  that 
emissions  are  directly  proportional  to 
vehicle  speed.  (Mann  11.2-1  (1975)).  If 
properly  enforced,  speed  control  regu- 
lations can  reduce  fugitive  dust  from 
roads.  (Mann  11.2-4  (1975)). 

(9)  Other  commenters  suggested 
that  the  requirement  to  stabilize  the 
areas  adjoining  roads  should  be  de- 
leted. The  Office  has  reUlned  this  fu- 
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gltlve  dust  control  measure  In  the 
final  regxilatlona.  Close  observation  of 
well-controlled  haul  roads  reveals  that 
much  of  the  dust  Is  generated  near  the 
edges  of  the  roads  where  the  surface 
has  dried.  (PEDCO  Report  at  45 
(1976)).  Stabilizing  areas  adjoining 
roads  can  help  reduce  surface  wind 
speed  across  exposed  sources  and 
thereby  fugitive  dust.  (PEDCO  Report 
at  112,(1976)). 

(10)  Some  comraenters  suggested 
that  only  unauthorized  vehicles 
should  be  restricted  from  travel  on 
other  than  established  roads.  Accord- 
ing to  them,  legitimate  mining  activi- 
ties, such  as  pick-up  trucks  associated 
with  surveying  crews  and  drilling, 
must  perform  their  duties  off  estab- 
lished roads.  The  Office  has  accepted 
this  suggestion.  However,  to  reduce  fu- 
gitive dust  levels,  only  those  veliicles 
necessary  to  perform  duties  off  estab- 
lished roads  should  be  authorized  on 
other  than  established  roads.  (Mann, 
at  11.2-1-2-4(1975)). 

(11)  Commenters  suggested  that  the 
control  measure  to  enclose,  cover, 
water,  or  otherwise  treat  loaded  haul 
trucks  and  railroad  cars  goes  beyond 
Section  515(bK4)  of  the  Act.  This  sec- 
tion requires  that  operators  stabilize 
and  protect  all  surface  areas  affected 
by  surface  coal  mining  and  reclama- 
tion operations  to  effectively  control 
attendant  air  pollution.  As  has  been 
stated  previously,  the  phrase  "surface 
coal  mining  and  reclamation  oper- 
ations" Is  defined  broadly  In  the  Act. 
This  phrase  clearly  covers  the  use  of 
haul  trucks  and  railroad  cars  to  the 
extent  necessary  to  carry  out  the  pur- 
pose of  the  Act. 

The  Office  has  decided  to  retain  this 
control  measure  In  the  final  regula- 
tions. Minimizing  the  area  of  land  dis- 
turbed, by  careful  planning,  is  an  ef- 
fective fugitive  dust  control  measure 
consistent  with  Section  615(bK4)  of 
the  Act.  (.See  also  PEDCO  Report  at 
76-84  (1976).  Identification  of  a  Feasi- 
ble Regulation  for  Controlling  Local- 
ized Fugitive  Dust  Emissions,  Appen- 
dix at  2.  (undated)). 

Further.  Section  515(b)(4)  is  not  lim- 
ited to  land  surface.  The  Act  requires 
that  attendant  air  pollution  from  "all 
surface  areas"  affected  by  such  oper- 
ations must  be  controlled.  Even  assum- 
ing arguendo  that  Section  515(bK4)  of 
the  Act  is  limited  to  land  surface,  to 
adequately  "stabilize  and  protect"  all 
such  surface  areas,  control  of  attend- 
ant air  pollution  from  transportation 
facilities  may  be  necessary. 

(12)  Other  conrunenters  suggested 
that  the  requirement  to  use  alterna- 
tives for  coal  handling  methods,  re- 
striction of  dumping  procedures,  and 
wetting  of  disturbed  materials  during 
handling  and  compaction  of  disturbed 
areas  was  unduly  vague.  The  Office 
has  decided  to  retain  this  language  In 


RULES  AND  REGULATIONS 

the  final  regulations,  to  provide  opera- 
tors and  the  regulatory  authority  the 
flexibUlty  to  select  from  a  mix  of  fugi- 
tive dust  control  measures  to  meet  cri- 
teria of  Section  816.95  moreover.  In 
other  general  comments  on  the  regula- 
tions, the  same  commenters  said  such 
flexibility  was  essential  to  take  Into 
account  site  specific  conditions  and 
promote  innnovatlve  control  tech- 
niques. (Identification  of  a  Feasible 
Regulation  for  Controlling  Fugitive 
Dust  Emissions,  Appendix  at  2-4.  (un- 
dated)). 

(13)  Some  commenters  suggested 
that  orienting  mining  piles  so  as  to 
place  temporary  spoil  plies  or  ridges 
perpendicular  to  prevailing  winds  to 
reduce  wind  erosion  Ls  impossible.  Ac- 
cording to  them,  the  orientation  of  the 
pit  is  always  determined  by  such  fac- 
tors as  the  variability  in  the  mining 
operation.  Other  commenters  suggest- 
ed that  orientation  according  to  the 
proposed  regulation  could  increase 
rather  than  decrease  emissions.  This 
requirement  has  been  deleted  in  the 
final  regulations.  Other  control  meas- 
ures in  Section  816.95  (b)  and  (c)  may 
be  more  successful  In  controlling  fugi- 
tive dust  emission. 

(14)  Conunenters  said  that  requiring 
conveyor  systems,  in  lieu  of  haul 
trucks,  and  the  covering  of  conveyor 
systems  is  beyond  the  authority  of  the 
Act  and  not  feasible.  Another  com- 
menter  submitted  photographs  of  a 
covered  conveyor  system  for  loading 
coal  at  Gulf  Oil's  McKlnley  Mine  in 
Gallup,  New  Mexico.  According  to  the 
commenter,  these  photographs,  coup- 
led with  other  submitted  photographs, 
graphically  show  that  major  sources 
of  fugitive  dust  can  be  effectively  con- 
trolled. 

The  Office  has  retained  this  control 
measure  in  the  final  regulations.  Con- 
veyor systems  may  be  used  to  trans- 
port material  from  the  active  mining 
area  to  the  processing  area  or  to  deliv- 
er the  processed  material  to  the  con- 
sumer. (PEDCO  Report  at  57-62 
(1976)).  Closed  conveyor  systems  can 
reduce  or  eliminate  the  need  for  haul 
trucks  and  rail  cars,  thereby  signifi- 
cantly reducing  fugitive  dust  from  sur- 
face coal  mining  and  reclamation  oper- 
ations. Effective  conveyor  systems  are 
now  In  use  at  Gulf  Oils  McKlnley 
Mine  In  Gallup,  New  Mexico  and 
Amax's  Belle  Ayr  Mine  in  Gillette, 
Wyoming. 

(15)  Further,  a  commenter  suggested 
that  the  requirement  to  minimize  the 
area  of  disturbed  land  should  be  de- 
leted. This  comment  was  rejected. 
Prompt  reclamation  is  effective  for 
controlling  fugitive  dust,  by  reducing 
the  source  of  dust.  Where  We  Agree  at 
207  (1977);  Identification  of  a  Feasible 
Regulation  for  Controlling  Localized 
Fugitive  Dust  Emissions.  Appendix  at 
2  (undated). 


(16)  A  few  commenters  suggested 
that  the  planning  of  special  wind 
break  material  would  probably  be  Inef- 
fective In  controlling  fugitive  dust. 
The  Office  has  decided  to  retain  this 
control  measure  In  the  final-  regula- 
tions. Wind  can  contribute  to  all  of 
the  mining  fugitive  dust  sources.  Di- 
verse forms  of  windbreaks  such  as  tall 
grasses,  or  grains  adjacent  to  exposed 
areas  can  be  appropriate  control  meas- 
ures. (PEDCO  Report  at  112-113 
(1976).  Identification  of  a  Feasible 
Regulation  for  Controlling  Localized 
Fugitive  Dust  Emissions.  Appendix  at 
1-4  (Undated)). 

(17)  Some  commenters  suggested 
that  restricting  the  area  to  be  blasted 
at  any  one  time  to  reduce  fugitive  dust 
is  impractical.  This  control  measure 
has  been  retained  In  the  final  regula- 
tions. The  shock  fugitive  dust  load 
emitted  into  the  ambient  air  can  be  re- 
duced by  limiting  the  area  blasted  at 
any  one  time.  (PEDCO  Report.  33-36 
(1976)). 

(18)  Commenters  suggested  that  the 
measure  to  restrict  activities  causing 
fugitive  dust  during  periods  of  air 
stagnation  should  be  deleted  because 
It  is  impractical  and  Inconsistent  with 
the  Clean  Air  Act.  This  control  meas- 
ure has  been  retained  In  the  final  reg- 
ulations. The  regulatory  authority 
should  require  this  measure  consistent 
with  applicable  episodic  air  stagnation 
plans  approved  under  the  Clean  Air 
Act.  With  the  projected  Increase  In 
coal  production  and  attendant  fugitive 
dust  emissions,  the  regulatory  authori- 
ty is  able  to  require,  as  necessary,  the 
restriction  of  activities  during  periods 
of  acute  air  pollution. 

Commenters  added  that  the  Office 
should  have  more  detailed  monitoring 
regulations,  specifying  the  required 
data  and  methodology. 

Under  the  final  regulations,  moni- 
toring l)ecomes  the  central  tool  to 
Judge  the  efficiency  of  the  fugitive 
dust  control  program  approved  by  the 
regulatory  authority.  An  adequate 
monitoring  program  will  not  only 
signal  the  need  for  additional  meas- 
ures at  the  site,  but  also  guide  the  reg- 
ulatory authority  in  approving  subse- 
quent fugitive  dust  control  plans.  A 
monitoring  program  Is  mandatory  for 
all  Western  surface  mining  activities 
with  production  U  vels  In  excess  of  one 
million  tons  per  year.  This  assures 
that  the  majority  of  Western  surface 
mines  will  be  monitored. 

(19)  Commenters  suggested  that  the 
requirement  to  extinguish  any  areas 
of  burning  coal  should  be  deleted  as 
spontaneous  combustion  of  coal  may 
be  a  function  of  water  content  which 
could  be  aggravated  by  this  measure. 
This  Section  of  the  regulations  has 
been  retained.  To  the  extent  that 
water  aggrevates  spontaneous  combus- 
tion of  coal,  methods  other  than  wa- 


tering may  be  authorized  including 
layering  and  compaction,  placement  of 
day  seals,  and  digging  out  "hot  spots." 
See  30  CFR  Section  816.86. 

(20)  The  restriction  of  fugitive  dust 
at  spoU  and  coal  transfer  and  loading 
points  with  water  sprays  and  other  de- 
vices may  present  severe  problems, 
when  applied  to  mobile  sources  such 
as  draglines  and  shovels,  according  to 
some  commenters.  This  Section  of  the 
regulations  has  t)een  retained.  Such 
control  measures  may  be  appropriate 
for  reduction  of  fugitive  dust  from 
draglines  and  shovels.  For  example,  a 
simple  water  spray  device  can  reduce 
fugitive  dust  from  such  operations. 
(Identification  of  a  Feasible  Regula- 
tion for  Controlling  Localized  Fugitive 
Dust  Emissions,  Appendix  at  3  (undat- 
ed); PEDCO  Report  at  5-71  (1976)). 

(21)  A  few  commenters  suggested 
that  Section  816.95(c)  should  be  modi- 
fled,  to  allow  the  operator  to  show 
that  no  additional  control  measure 
should  be  required  because  the  stand- 
ard was  caused  to  be  violated  in  part 
by  non-mine  related  sources.  Other 
commenters  suggested  that  the  regula- 
tory authority  should  have  a  manda- 
tory duty  to  Impose  additional  meas- 
ures should  a  violation  of  air  quality 
standards  occur.  Commenters  suggest- 
ed that  the  operator  should  have  the 
discretion  to  apply  additional  fugitive 
dust  control  measures. 

This  Section  has  been  reworded  to 
provide  the  regulatory  authority  with 
the  discretion  to  require  additional 
measures  and  practices,  as  necessary, 
when  the  regulatory  authority  deter- 
mines that  the  application  of  fugitive 
dust  control  measures  listed  in  Para- 
graph (b)  Is  liuidequate.  Under  this 
regulatory  scheme,  additional  meas- 
ures beyond  those  listed  in  Section 
816.95(b)  may  be  required,  even 
though  all  nieasures  In  Section 
816.95(b)  have  not  been  implemented. 
The  monitoring  program.  If  required, 
should  be  designed  to  identify  the  ef- 
fectiveness of  existing  fugitive  dust 
control  measures  and  the  need  for  ad- 
ditional control  measures  under  this 
section  of  the  regulations. 

Some  commenters  suggested  that 
the  monitoring  requirement  should  be 
deleted  from  the  regulations  and  left 
to  EPA.  Other  commenters  suggested 
that  monitoring  should  be  mandatory 
at  all  sites,  be  they  Eastern  or  West- 
em,  surface  or  underground.  Accord- 
ing to  such  commenters,  monitoring  is 
necessary  to  verify  and  assure  mainte- 
nance of  air  pollution  control  require- 
ments. Commenters  added  that  the 
Office  should  have  more  detailed  mon- 
itoring regulations  specifying  the  re- 
quired data  and  methodology. 

Under  the  final  regulations,  moni- 
toring becomes  the  central  tool  to 
judge  the  efficiency  of  the  regulatory 
authority's  approved  fugitive  dust  con- 
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trol  program.  An  adequate  monitoring 
program  will  not  only  signal  the  need 
for  additional  measures  at  the  site  but 
also  guide  the  regulatory  authority  In 
approving  subsequent  fugitive  dust 
control  plans.  A  monitoring  program  is 
mandatory  for  all  Western  surface 
mining  activities  that  produce  more 
than  one  million  tons  of  coal  per  year. 
This  assures  that  the  majority  of 
Western  surface  mines  will  be  moni- 
tored. 

The  Office  appreciates  the  need  for 
additional  guidance  regarding  the  re- 
quirements for  an  adequate  monitor- 
ing program.  In  cooperation  with  EPA, 
the  Office  may  formulate  and  release 
a  guidance  document  to  assume:  (a) 
adequate  data  are  collected  to  evaluate 
the  effectiveness  of  fugitive  dust  con- 
trol measures  and  (b)  state  regulatory 
authorities  have  sufficient  criteria  for 
approval  of  monitoring  programs. 

S  816.97    Protection  of  Hiih  and  wiMtife. 

The  final  regulations  relative  to  fish 
and  wildlife  have  two  basic  premises: 
The  operator  is  required  to  ( 1 )  use  the 
best  technology  currently  available 
(BTCA)  to  minimize  disturbances  and 
adverse  impacts  of  the  operation  on 
fish,  wildlife,  and  related  environmen- 
tal values  and  to  enhance  those  values 
where  practicable  (Section  515(b)(24) 
of  the  Act),  and  (2)  to  restore  the  land 
affected  to  a  condition  capable  of  sup- 
porting the  uses,  or  higher  or  better 
uses,  than  It  was  capable  of  supporting 
prior  to  mining  (Section  515(bX2)  of 
the  Act).  For  purposes  of  this  Section, 
the  Office  has  construed  "related  envi- 
ronmental values"  to  Include  all  the 
elements  of  the  enviromnent  upon 
which  fish  and  wildlife  resources 
depend,  including  air,  water,  food 
sources,  cover,  and  the  space  they 
occupy.  Collectively,  these  compo- 
nents of  the  environment  comprise 
fish  and  wildlife  "habitat." 

If  disturbances  and  adverse  Impact 
on  fish  and  wildlife  are  to  be  mini- 
mized, and  the  land  capabilities  to  sup- 
port fish  and  wildlife  restored,  then 
premlning  assessments  and  conditions 
must  be  established.  This  will  be  ac- 
complished through  documentation 
resulting  from  the  fish  and  wildlife  In- 
formation (studies)  required  by  Sec- 
tion 779.20  and  the  fish  and  wildlife 
plan  required  by  Section  780.16.  The 
preamble  discussions  supporting  Sec- 
'  tions  779.20  and  780.16  are  incorporat- 
ed herein  by  reference.  Section  816.97 
addresses  how  fish  and  wildlife  must 
be  protected  during  mining  and  recla- 
mation. Authority  for  this  Section  is 
found  In  Sections  102.  201.  501.  503, 
504.  and  515  of  the  Act;  the  Endan- 
gered Species  Act  (16  USC  1531  et 
seq.);  regulations  of  the  U.S.  Pish  and 
WUdlife  Service  under  that  Act;  Con- 
servation Programs  on  F*ubllc  Lands 
(16  USC  670  g.hr,  the  Bald  Eagle  Act 
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(18  USC  688  et  seq);  and  the  Migra- 
tory Bird  Treaty  Act  (16  USC  703  et 
seq.). 

The  following  literature  was  used  in 
adopting  this  Section: 

(1)  Em-ironmental  Criteria  for  Elec- 
tric Transmission  Systems  (USD!, 
USDA,  (1970). 

(2)  "Power  Contacts  by  Eagles  and 
Other  Large  Birds. "  REA  BuUetin  60- 
10. 

(3)  "An  Environmental  guide  to 
Western  Surface  Mining,  Part  II: 
Impact,  Mitigation  and  Monitoring," 
Moore,  Rxissell  and  Mills,  TTiomas 
(1977). 

(4)  "Methods  of  Assessment  and  Pre- 
diction of  Universal  Mining  Impacts 
on  Aquatic  Communities."  U.S.  Fish 
and  Wildlife  Service,  Mason,  W.  T.,  Jr. 
(1977).     , 

(5)  Spaudllng.  W.  M..  Jr..  and  Ogden. 
R.  D..  1968.  Effects  of  Surface  Mining 
on  the  Fish  and  Wildlife  Resources  of 
the  United  States.  U.S.  Fish  and  WUd- 
life Service,  Pub.  58.  51  pp. 

1.  A  few  conunenters  registered  sup- 
port for  the  entire  Section  and  one  re- 
quested that  it  not  be  changed  except 
for  editorial  changes.  The  Office  con- 
sidered these  conunents  but  decided 
against  leaving  the  Section  as  pro- 
posed. In  order  to  accommodate  other 
commenters  and  Improve  the  regula- 
tions. Commenters  suggested  that 
since  the  phrase  "Important  fauna 
species"  was  not  defined  in  the  regula- 
tions, the  term  probably  goes  beyond 
the  Intent  of  the  Act  and  should  be 
changed.  The  Office  agrees  that 
"fauna"  probably  is  too  comprehen- 
sive to  be  consistent  with  the  Act 
which  uses  the  term  "fish  and  wild- 
life." The  regulations  are  changed  ac- 
cordingly. 

Similarly,  In  the  interest  of  consist- 
ency and  simplicity,  the  term  "flora" 
has  been  replaced  with  "plants"  and 
"vegetation."  In  the  context  of  the 
regulations, '  reference  to  vegetation 
normally  means  the  higher  forms  of 
plants.  It  would  not  generally  Include 
lesser  forms  which  do  not  provide 
cover  or  forage  for  wildlife,  or  contrib- 
ute to  erosion  control,  except  those 
lesser  plants  which  are  threatened  or 
endangered  or  are  an  essential  compo- 
nent of  a  habitat  critical  to  the  surviv- 
al of  a  threatened  or  endangered  spe- 
cies. 

A  State  conservation  department 
stated  that  those  agencies  should  de- 
termine the  "best  technology  current- 
ly available"  (BTCA).  The  Office  has 
responded,  by  incorporating  into  Sec- 
tions 779.20  and  780.16  a  requirement 
that  the  regulatory  authority  consult 
with  the  State  fish  and  wildlife  agency 
In  developing  fish  and  wildlife  re- 
source information  and  plans.  Section 
786.17(a)  further  strengthens  the  fish 
and  wildlife  agency  role  by  affording  a 
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review  of  the  adequacy  of  the  appli- 
cants' fUh  and  wildlife  plan. 

2.  A  commenter  questioned  the  au- 
thority of  the  Office  to  protect  golden 
eagles;  one  requested  the  entire  Sec- 
tion be  deleted,  and  another  requested 
that  only  nests,  not  the  eagle,  be  re- 
ported by  the  operator  to  the  regula- 
tory authority.  Golden  eagles  are  pro- 
tected by  the  Bald  Eagle  Protection 
Act.  as  amended.  (16  DSC  668-668c). 
Eagles,  as  well  as  nests,  must  be  re- 
ported, because  eagles  nesting  off  the 
mine  site  could  be  dependent  upon  a 
food  source  on  the  mine  site  and,  thus, 
be  adversely  Impacted  by  the  mining 
operations.  The  reporting  provision 
enables  the  regulatory  authority  to 
assure  compliance  with  the  Bald  Eagle 
Protection  Act.  See  sections  201, 
515<6){24).  702  of  the  Act. 

3.  Commenters  expressed  major  con- 
cern that  the  proposed  regulations 
covering  transmission  lines  and  facul- 
ties were  too  broad,  thereby  including 
facilities  over  which  operators  have  no 
control.  The  Office  has  changed  the 
language  of  the  rule,  to  limit  the  regu- 
lation to  "lines  and  facilities  used  for 
or  Incidental  to  surface  mining  activi- 
ties.' 

Commenters  said  that  telephone 
lines  should  be  deleted  from  this  Sec- 
tion since  they  pose  no  electrical 
hazard.  It  is  true  that,  while  some 
birds  are  killed  or  injured  In  collisions 
with  telephone  lines,  electrocution  is 
the  primary  threat  to  birds  (Moore 
and  Mills,  1977  p.  III-114).  Thus,  the 
Office  has  deleted  telephone  lines 
from  the  Section.  Still  other  com- 
menters said  the  specific  guidelines 
sources  for  construction  of  transmis- 
sion lines  were  applicable  only  to  the 
Western  United  States  and  recom- 
mended that  the  provision  be  deleted; 
or  not  apply  to  the  East.  The  eagles, 
hawlu  and  other  large  birds  the  regu- 
lations are  designed  to  protect  occur 
nationwide;  thus  the  protection  Is 
needed  wherever  transmission  lines 
occur.  The  Office  has  reexamined  the 
dociunents  and  determined  that  while 
most  of  the  documents  originated  in 
the  West,  their  application  has  no  geo- 
graphic boundaries.  Thus,  the  alterna- 
tive to  delete  the  Section  was  rejected. 

4.  Most  commenters  said  the  fencing 
requirements,  as  well  as  the  prohibi- 
tion on  new  barriers,  were  lumeces- 
sary.  The  Office  maintains  that  fenc- 
ing may  reduce  the  adverse  impacts  on 
migrating  wildlife,  by  steering  wildlife 
away  from  hazardous  road  traffic  and 
into  safer  passage  lanes.  Furthermore, 
new  barriers  should  not  interfere  with 
traditional  migration  routes  (Moore 
and  Mills.  1977.  p.  III-113;  Spaudling 
and  Ogden,  1968.  p.  12).  The  regula- 
tion, nonetheless,  provides  broad  lati- 
tude for  the  regulatory  authority  to 
mske  the  determination  on  a  case-by- 
case  basis.  The  Office  rejected  the  al- 
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tematlve  to  delete  the  fencing  require- 
ment. 

5.  Commenters  objected  to  the  provi- 
sions requiring  fencing  to  exclude 
"fauna"  from  ponds  containing  toxic- 
forming  materials.  Deletion  of  the 
Section  was  considered  and  rejected, 
because  toxic  substances  are  hazard- 
ous to  wildlife.  (Moore  and  Mills,  1977. 
p.  Ill- 112.  136;  Spaudling  and  Ogden. 
1968.  pp.  13-140).  "Fauna*  was 
changed  to  "wildlife."  thus  acconuno- 
dating  the  commenter's  concern.  The 
intent  of  the  regxUation  is  to  exclude 
th«  higher  forms  of  wildlife,  such  as 
deer.  Moreover,  the  regulation  speci- 
fies ponds  containing  "hazardous  con- 
centrations" of  toxic-forjnlng  materi- 
als. Thus,  not  all  ponds  would  require 
fencing.  Sections  515(b)  (10)  and  (24) 
of  the  Act  provides  ample  authority  to 
require  this  technology  to  minimize 
adverse  impacts  on  wildlife. 

8.  Commenters  suggested  adding  lan- 
guage to  this  Section  to  require  en- 
hancement "where  practicable."  The 
Office  agreed  with  the  suggestion, 
which  maJtes  the  regulation  consistent 
with  the  language  of  the  Act. 

7.  With  reference  to  Section  780.16, 
a  commenter  suggested  that  the  term 
"unique"  was  not  a  proper  modifier  of 
habitat,  in  that  unique  essentially 
means  "one  of  a  kind."  The  Office  has 
determined  that  the  original  use  of 
the  word  "unique"  was  meant  to  con- 
note habitats  that  have  "unusually 
high"  value  for  fish  and  wildlife.  Rec- 
ognizing that  this  is  a  subjective  term, 
the  Office  is  relying  on  the  consulta- 
tion process  between  the  regulatory 
authority  and  the  appropriate  fish 
and  wildlife  agencies  to  establish,  on  a 
case-by-case  basis,  what  is  an  "unusu- 
ally high"  value  for  fish  and  wildlife. 
Accordingly,  the  Office  accepts  the 
recommendation  and  has  changed  the 
term  "unique."  to  "unusually  high"  In 
this  Section,  and  wherever  it  applies  in 
fish  and  wildlife  related  Sections. 

8.  A  commenter  suggested  the  words 
"where  practicable"  be  added  after 
"enhance"  relative  to  riparian  vegeta- 
tion on  the  banks  of  streams,  lakes, 
and  other  wetlands  areas.  In  one  given 
riparian  zone,  it  may  be  entirely  "prac- 
ticable" to  require  an  operator  to 
plant  additional  vegetation  to  enhance 
soil  stabilization:  whUe  in  another  it 
may  be  impractical.  Decisions  will 
have  to  be  mkde  by  the  regulatory  au- 
thority on  a  case-by-case  basis.  The* 
Office  agrees  that  this  change  brings 
the  regulation  more  in  line  with  the 
language  of  the  Act. 

9.  Commenters  expressed  concern 
about  the  loss  of  aquatic  habitats,  in 
general,  and  intermittent  streams,  in 
particular,  maintaining  that  the  deep 
pools  of  intermittent  streams  support 
diverse  populations  of  vertebrate  and 
invertebrate  organisms  which  would 
be  lost  if  the  streams  are  not  restored. 


Suggestions  were  made  that  the  regu- 
lations require  streams  to  be  restored 
to  an  environmentally -acceptable  gra- 
dient and  that  fish  and  wildlife  habi- 
tat be  restored.  Other  comments 
which  expressed  similar  concerns  for 
perennial  streams  recommended  that 
Section  816.97(dK7)  of  the  proposed 
regulations  be  deleted,  and  specific  re- 
quirements for  avoidance  or  restora- 
tion of  both  intermittent  and  peren- 
nial streams  be  addressed  in  the  hy- 
drology sections  (Sections  816.44  and 
816.57).  The  Office  agrees  and  the 
changes  have  been  made  in  the  perma- 
nent regulations.  This  Section  and 
Sections  816.44  and  816.57  afford 
strong  protection  for  streams  and 
their  aquatic  communities. 

10.  Section  816.97(dK7)  of  the  pro- 
posed regulations  was  deleted  pursu- 
ant to  the  rational  presented  for  Sec- 
tion 816.97(d)(6)  above.  ^ 

11.  The  proposed  regulations 
(former  Section  816.97(dK8)  contained 
a  provision  which  would  require  opera- 
tors to  advise  their  permanent  and 
contractual  personnel  of  laws  pertain- 
ing to  fish  and  wildlife.  Commenters 
objected  to  Ihat  requirement.  Most 
felt  It  was  not  founded  in  the  Act.  was 
unreasonable,  and  placed  an  Inordi- 
nate responsibility  on  operators.  The 
Office  essentially  agrees.  Mine  opera- 
tors may  be  responsible  for  Illegal  ac- 
tions of  their  employees,  but  each  in- 
dividual Is  responsible  for  knowing  and 
abiding  by  all  laws.  The  Office  has  de- 
leted the  requirement  from  the  final 
regulations. 

12.  Commenters  wanted  some  relief 
from  the  proposed  regulations  (former 
Section  816.97(dX9))  which  prohibited 
the  use  of  persistent  pesticides.  Some 
wanted  a  definition  of  "persistent  pes- 
ticide", while  others  feared  that  the 
regulatory  authority  may  use  the  per- 
sistent pesticide  ban  to  prohibit  the 
use  of  any  chemical  control  agents. 
The  Office  believes  that  the  regula- 
tory authority  should  set  rigid  stand- 
ards for  the  use  of  any  potentially 
harmful  chemicaJs.  However,  the 
Office  also  recognizes  that,  under  cer- 
tain circumstances.  It  may  he  proper 
to  use  persistent  pesticides.  Examples 
which  may  warrant  use  of  persistent 
chemicals  might  be  for  the  control  on 
the  mine  site  of  rabid  bats  or  sylvatlc 
plague-carrying  ground  squirrels 
wWch  pose  threats  to  human  health; 
or  control  of  noxious  plants  which 
threaten  to  suppress  desired  vegeta- 
tion stabilizing  steep  slopes.  Accord- 
ingly, the  Office  has  changed  the  reg- 
ulation to  allow  the  regulatory  author- 
ity to  approve  the  use  of  persistent 
pesticides.  However,  only  compounds 
registered  or  cleared  by  the  Environ- 
mental Protection  Agency  under  the 
provisions  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticlde  Act  as 
amended,  may  be  approved. 


13.  Commenters  wanted  changes  In 
regulations  to  allow  the  use  of  fire  as  a 
forest  or  range-management  tool. 
Since  the  purpose  of  the  proposed  reg- 
ulations was  to  control  wildfire,  the 
Office  sees  no  Inconsistency  by  permit- 
ting controlled  burning.  The  Office 
recognizes  that  foresters,  biologists, 
and  range  managers  do  use  fire  as  a 
management  tool,  and  foresees  uses  of 
controlled  or  prescribed  burning  on 
mine  reclamation  areas  to  control  un- 
wanted vegetation  and  to  reduce  com- 
petition for  desired  plant  species.  Ac- 
cordingly, the  Office  has  changed  the 
regulation  to  permit  the  regulatory 
authority  to  Approve  controlled  burn- 
ing as  a  part  of  the  management  plan. 

14.  A  commenter  desired  clarifica- 
tion of  the  language  regarding  vegeta- 
tion. In  particular,  the  commenter  said 
plants  used  on  reclaimed  areas  need 
only  provide  food  or  cover  for  fish  and 
wildlife,  not  both.  The  Office  agrees 
that  clarification  Is  needed.  The  Of- 
fice's Intention  in  that  regulation  is 
that  a  plan  be  useful  as  a  source  of  the 
food  or  cover— not  necessarily  both. 

15.  Another  commenter  requested 
that  "where  practicable"  be  Inserted 
before  "enhance"  In  Section 
816.97(d)(llKl)(C)  of  the  proposed 
regulations.  The  Office  has  construed 
the  successful  revegetatlon  of  any 
plan  approved  by  the  regulatory  au- 
thority as  food  or  cover  for  wildlife  to 
be  an  enhancement  of  the  wildlife 
habitat.  Therefore,  the  use  of  "where 
practicable"  is  not  applicable  here. 

16.  A  commenter  suggested  that,  in 
rocky,  semi-arid  areas,  the  placement 
of  large  rocks  on  the  surface  In  areas 
of  anticipated  excessive  runoff  to  con- 
trol erosion  and  improve  cover  for 
wildlife  should  be  allowed.  The  Office 
rejected  this  on  the  basis  of  determi- 
nation that  it  conflicts  with  the  provi- 
sions of  Section  515(bK3)  of  the  Act. 

17.  Some  commenters  were  con- 
cerned about  the  desirability  of  exotic 
plant  species  for  wildlife.  Those  con- 
cerns are  accomodated  by  language  In 
Section  816.112  which  requires  that 
exotic  plant  species  will  have  been 
field-tested  and  proven  to  have  desired 
qualities,  and  that  they  be  compatible 
with  the  plant  and  animal  species  al- 
ready established  in  the  area.  This 
provision  should  prohibit  the  use  of 
plants  poisonous  to  wildlife  or  which 
smother  or  otherwise  outcompete  de- 
sirable plant  species. 

18.  Concerning  enhancement  of  row 
crops  for  wildlife,  by  requiring  that 
fields  be  surrounded  with  wildlife 
habitat,  most  commenters  questioned 
the  Office's  authority  to  require  a 
landowner  to  enhance  land  for  wild- 
life, especially  when  the  proposed 
postmining  land  use  Is  to  be  agricul- 
ture. Moreover,  it  was  pointed  out  that 
in  some  precipitation  ranges,  the  pro- 
posed rule  would  require  row  crops 
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which  would  not  be  appropriate.  This. 
In  effect,  would  have  forced  the  land- 
owner to  reduce  crop  production.  The 
Office  agreed  with  these  arguments 
and  has  changed  the  regulation  to  re- 
quire enhancement  for  wildlife  only 
on  croplands  farmed  on  lands  diverted 
from  premlning  wildlife  habitat.  The 
Office  believes  that  requirement  to  be 
consistent  with  the  Intent  of  Section 
515(b)(24)  of  the  Act. 

19.  A  commenter  urged  the  Office  to 
retain  the  strong  protection  afforded 
wetlands.  Provisions  relative  to  wet- 
Ismds  were  maintained  as  proposed. 

20.  A  commenter  suggested  that  the 
proposed  rule's  requirement  for  green- 
belts  on  lands  where  the  primary  use 
was  to  be  residential,  public  service  or 
Industrial,  be  modified,  to  take  into  ac- 
count the  size  of  the  mined  area  tind 
surrounding  conditions.  The  Office 
agreed  that  this  suggestion  has  merit. 
For  example,  a  greenbelt  would  not  be 
compatible  with  an  airport,  since  wild- 
life attracted  to  the  greenbelt  might 
collide  with  aircraft  posing  a  threat  to 
human  life.  The  Office  has  modified 
the  final  rule,  to  allow  omission  of 
greenbelts,  where  they  are  inconsist- 
ent with  the  approved  postmining  land 
uses. 

21.  Another  commenter  recommend- 
ed a  provision  requiring  a  fish  and 
wildlife  monitoring  program.  The 
Office  accomodated  this  concern  by  in- 
cluding monitoring  provisions  In  the 
fish  and  wildlife  plan  requirements. 
The  Office  assumes  that  the  required 
fish  and  wildlife  plan  will  be  adequate 
to  ensure  that  specific  populations  of 
species  covered  by  the  plan  are  not  re- 
duced. Inhibited,  or  endangered  by 
conditions  attributable  to  mining  or 
reclamation  operations.  Moreover,  the 
consultation  process  affords  opportu- 
nities for  fish  and  wildlife  agencies  to 
stay  abreast  of  all  mining  activities  in 
their  respective  purview  and  to  Initiate 
whatever  monitoring  programs  they 
think  appropriate. 

§  816.99    Slides  and  other  damage. 

This  Section  establishes  require- 
ments necessary  to  prevent  damage 
caused  by  slides  and  erosion.  It  further 
specifies  those  steps  that  must  be 
taken  any  time  a  slide  occurs  which 
may  have  a  potential  adverse  affect  on 
life,  prooerty,  health,  safety,  or  the 
environment  In  or  near  the  permit 
area.  The  authority  for  these  provi- 
sions is  found  In  the  Act  In  Sections 
102,  201,  501,  503,  504,  and  515  of  the 
Act.  Literature  used  in  the  prepara- 
tion of  this  Section  Included  Grim.  E. 
C,  and  Hill,  R.  D.  1974,  Environmental 
Protection  in  the  Surface  Mining  of 
Coal.  USEPA  Report  EPA-670/2-74- 
093. 

1.  Some  commenters  requested  that 
barriers  be  provided,  based  on  site-spe- 
cific geotechnlcal  field  investigations. 
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with  methods  other  than  barriers  au- 
thorized if  they  provide  equal  or 
better  protection.  Section  515(b)(25)  of 
the  Act  requires  maintenance  of  an 
undisturbed  natural  barrier  to  prevent 
slides  and  erosion.  No  specific  suggest- 
ed alternatives  were  presented.  The 
Office  could  not  allow  for  alternatives, 
without  substantial  technical  support. 
The  Office  feels  geotechnlcal  investi- 
gations are  required,  where  stability  of 
the  natural  undisturbed  barrier  may 
not  assure  positive  stability  against 
movement. 

2.  Some  commenters  requested  ex- 
emptions, where  no  outcrop  would  be 
encountered  such  as  an  area  mine,  or  a 
previously  contour-mined  area.  The 
Office  recognizes  that  danger  from 
slides  outside  the  permit  area,  in  these 
cases,  is  probably  non-existent.  The 
unavailability  of  a  natural  undisturbed 
barrier  should  not  result  in  such  areas 
being  precluded  from  mining. 

3.  A  comment  on  Paragraph  (b)  re- 
quested the  proposed  language  be 
changed,  to  Include  notifying  the 
Office  If  a  slide  occurred  that  would 
be  potentially  damaging  outside  the 
permit  area.  Paragraph  (b)  provides 
that.  If  a  slide  occurs  which  may  effect 
public  health,  safety,  or  the  environ- 
ment, the  regulatory  authority  must 
be  notified.  The  Office  feels  this  is 
sufficient  to  meet  the  comment  and 
has  made  no  change. 

$816,100    Contemporaneous  reclamation. 

This  Section  sets  forth  requirements 
applicable  to  all  phases  of  reclamation 
activity.  Authority  for  this  Section  is 
found  in  the  Act  In  Sections  102,  201, 
501.  503,  504,  507,  508,  509.  510.  and 
515.  Reclamation  efforts.  Including, 
but  not  limited  to,  basic  filling  and 
grading,  topsoil  replacement,  and  reve- 
getatlon of  all  land  that  is  disttlrbed 
by  surface  mining  activities  must 
occur  as  contemporaneously  as  practi- 
cable with  mining  activities. 

The  Office  considered  an  alternative 
approach  of  attempting  to  quantify 
the  term  "contemporaneously",  for  all 
activities  and  to  enumerate  maximum 
delay  periods  after  which.  If  an  activi- 
ty has  not  been  undertaken,  this 
standard  would  be  breached.  This  al- 
ternative approach  was  rejected,  in 
favor  of  general  language.  The  alter- 
native selected  should  allow  the  regu- 
latory authority  the  necessary  flexibil- 
ity to  approve  mine  plans  with  varying 
reclamation  timetables,  based  on  spe- 
cific site  conditions.  No  major  Issues 
were  raised  by  comments  regarding 
the  proposed  language  of  this  Section. 

§  816.101-816.105    Backfilling  and  Grading. 

Sections  816.101-816.105  are  regula- 
tions for  backfilling  and  grading  of 
areas  disturbed  by  surface  coal  milling 
operations.  Disturbed  areas  are  to  be 
reshaped  to  approximate  orlgln&l  con- 
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tour,  In  a  manner  that  minimizes  ero- 
sion and  water  pollution  and  prevents 
slides.  A  level  of  surface  productivity 
equal  to  that  attained  prior  to  mining 
and  under  proper  management  is  to  be 
achieved  on  the  restored  area.  Author- 
ity for  these  Sections  is  Sections  102. 
201.  501.  503.  504.  506-510,  and  515  of 
the  Act. 

Literature  used  in  writing  these  Sec- 
tions is  included  In  the  foregoing  Sec- 
tions of  this  preamble  relating  to:  dis- 
posal of  excess  spoil  (Section  816.71- 
818.74.);  topsoil  (Sections  816.21- 
816.25):  hydrologic  balance  (Sections 
816.41-816.57),  and  regulations  from 
States  regulating  surface  mining  (Illi- 
nois. Kansas.  Kentucky,  Missouri. 
Montana.  Ohio.  Pennsylvania.  Tennes- 
see. West  Virginia  and  Wyoming). 

The  contemporaneous  back.filllng 
and  grading  regulations  are  minimimi 
standards,  based  on  State  regulations, 
which  are  reasonable  and  valid  for 
contour  mining,  open  pit  mining,  and 
area  strip  mining.  This  Section  satis- 
fies Section  515(bK3)  of  the  Act  and 
will  insure  the  prompt  restoration  of 
the  disturbed  lands  to  minimize  addi- 
tional damage  to  the  envirormient  and 
to  return  the  land  to  a  productive  use. 

Commenters  stated  that  the  timing 
and  distance  requirements  for 
backfilling  and  grading  (Sections 
816.101(aXl))  in  contour  mining 
should  be  changed.  The  following  al- 
ternatives were  considered: 

(a)  Change  the  wording  of  the  Sec- 
tion to  read:  "Rough  backfilling  and 
grading  shall  follow  coal  removal  by 
not  more  than  60  days  or  1200  linear 
feet." 

<b)  Retain  the  proposed  wording  the 
regulation. 

(c)  Leave  the  matter  to  the  discre- 
tion of  regulatory  authority. 

(d)  Change  the  distance  requirement 
to  1500  linear  feet. 

(e)  Shorten  the  time  period  from  60 
days  to  30  days. 

The  Office  chose  to  retain  the  60 
day  time  limit  for  backfilling  and  grad- 
ing on  contour  mining  operations  and 
to  increase  the  linear  distance  to  1500 
feet,  to  provide  additional  work  space 
for  haulage  ramp  construction  and 
other  mining  operations.  The  time- 
frame is  more  stringent  than  the  time- 
frames set  by  the  regulations  of  sever- 
al States  (i.e..  Kansas.  Montana.  Ohio. 
Pennsylvania,  and  Tennessee)  and  less 
stringent  than  several  others  (l.e..  Dll- 
nois,  Kentucky,  and  Missouri). 

It  was  argued  by  some  that  the  time 
requirement  should  be  reduced  to  15 
days  following  coal  recovery  or  45  days 
following  land  disturbance.  These  stip- 
ulations were  identical  to  the  existing 
requirements  of  Kentucky.  The  Office 
rejected  these  comments  because  it 
was  believed  that  safety  in  the  mine 
area  would  be  jeopardized  by  requiring 
backfilling  and  grading  within  a  few 


hundred  feet  of  the  coal  removal  oper- 
ation. The  requirement  also  would 
Impair  coal  recovery  from  certain  coal 
deposits  such  as  pitching  seams  or 
thick  overburden.  Since  no  spoil  can 
be  placed  on  the  outslope,  many  oper- 
ations will  be  depositing  spoil  as  close 
as  possible  to  the  coal  removal  phase 
In  order  to  minimize  spoil  haulage  dis- 
tances. The  additional  flexibility  also 
Ls  reasonable  to  handle  unexpected 
delays  due  to  weather  or  equipment 
failure.  The  Office  believes  this  time 
period  to  be  a  reasonably  prescribed 
time  limit  for  reshaping  the  area, 
giving  full  consideration  to  weather 
conditions,  while  at  the  same  time 
minimizing  environmental  degrada- 
tion. 

The  size  of  the  ungraded  area  for 
contour  mining  would  be  restricted  by 
the  1500  linear  foot  requirement.  Sev- 
eral commenters  argued  convincingly 
that  severe  operational  constraints 
would  be  levied  on  the  OE>erator  by  the 
proposed  1000  linear  foot  requirement. 
With  this  restriction,  safety  In  the  pit 
would  be  sacrificed,  because  drilling, 
overburden  and  coal  removal,  con- 
struction of  haul  roads  and  regradlng 
operations  would  be  confined  to  this 
restricted,  high-intensity  work  area.  It 
also  was  stated  that  the  original  1000 
linear  foot  requirement  would  adverse- 
ly Impact  the  quantity  of  coal  uncov- 
ered at  any  one  time.  Should  a  major 
piece  of  overburden  handling  equip- 
ment bresJtdown.  operators  would  be 
unable  to  meet  their  contract  require- 
ments. The  final  regulation  Is  similar 
to  Kentucky  and  West  Virginia  regula- 
tions and  exceeds  the  distance  require- 
ments set  in  Wyoming  regulations. 
The  standard  Is  necessary  and  reason- 
able to  minimize  water  degradation 
and  expedite  rehabilitation  of  the  dis- 
turbed area,  while  also  giving  consider- 
ation to  operational  logistics.  The  reg- 
ulatory authority  may  grant  addition- 
al time  for  rough  backfilling  and  grad- 
ing on  contour  operations.  If  the  per- 
mittee can  demonstrate  through  a 
written  analysis  that  additional  time  Is 
needed. 

2.  OSM  believes  that  IncrementaJ 
cuts  for  open  pit  mining  (Section 
8I6.101(aK2)).  In  areas  of  thin  over- 
burden, create  site-specific  problems 
both  with  environmental  protection 
and  coal-removal  operational  con- 
straints, when  a  time  frame  for  rough 
backfilling  and  grading  Is  rigidly  de- 
fined. The  regulatory  authority,  when 
approving  a  time  schedule  as  specified 
In  the  regulations,  needs  to  be  specifi- 
cally mindful  of  the  environmental 
significance  of  the  schedule,  as  well  as 
the  operational  need  of  the  mining  ac- 
tivities. No  Issues  were  raised  regard- 
ing this  regulation. 

3.  Commenters  stated  that  the 
timing  and  distance  requirements  for 
area        surface        mining        (Section 


816.101(aK3)  of  the  proposed  regula- 
tions) were  too  stringent.  According  to 
commenters.  during  extremely  cold 
weather,  area  strip  mines  in  northern 
States  can  have  frozen  spoil  ridges. 
Snow  and  Ice  In  troughs.  If  covered, 
later  thaw  and  produce  an  undulated 
surface  where  the  previously  frozen 
material  settled.  Additional  delays 
may  result  from  adverse  geologic  and 
climatic  conditions  in  any  area  mining 
region. 

The  following  alternatives  were  con- 
sidered: 

(a)  Require  backfilling  and  grading 
within  two  spoil  ridges. 

(b)  Retain  the  language  of  proposed 
Section  816.101(a)(3)  which  required, 
backfilling  and  grading  within  90  days 
following  coal  removal  and  limit  the 
number  of  spoil  ridges  to  four. 

(c)  Increase  the  time  allowance. 

(d)  Allow  exceptions  by  the  regula- 
tory authority,  based  on  written  analy- 
ses submitted  by  the  permittee. 

The  Intent  of  the  Act  Is  to  compel 
reclamation  as  "contemporaneously  as 
practicable  (Section  515<bK16)).  "and 
...  as  possible '  (Section  102(e)).  It  Is 
necessary  to  establish  a  maximum 
time  limit  for  backfilling  and  grading, 
to  Insure  that  toxlc-formlng  material 
In  the  spoil  will  not  remain  exposed  to 
surface  runoff  over  an  Indefinite 
period  of  time. 

One  comment  suggested  backfilling 
and  grading  be  required  within  two 
spoil  ridges  of  the  active  operation.  It 
was  their  concern  that  the  four-8ix)ll 
ridge  requirement  of  the  proposed  reg- 
ulations did  not  encourage  sufficiently 
contemporaneous  reclamation.  This 
comment  was  rejected,  because  of  cli- 
matological  and  operational  problems. 

In  order  to  prevent  the  harmful 
environmental  consequences  noted 
above,  the  Office  has  decided  that  the 
time  span  for  rough  backfilling  and 
grading  be  Increa&ed  to  180  days,  be- 
cause of  the  regradlng  and  surface  sta- 
bility problems  encountered  during  ad- 
verse weather  conditions  in  many 
Western  and  Central  state  regions. 
The  Office  further  believes  that  addl- 
tonal  latitude  Is  necessary  to  permit 
certain  pit  configurations  to  be  operat- 
ed under  particiilar  constraints,  such 
as  type  of  equipment  utilized  and  gen- 
eral boundaries  of  permit  and  outcrop 
areas.  (Pinal  EIS.  1979.  pp.  BII-41-58). 
The  regulatory  authority  may  allow 
additional  time.  If  the  permittee  can 
show,  through  detailed  analysis,  that 
time  limitations  are  too  restrictive  be- 
cause of  weather  and  local  soil  condi- 
tions. In  no  case  shall  backfilling  and 
grading  be  delayed  longer  than  re- 
quired by  existing  State  standards. 

In  addition,  the  requirement  that 
the  maximum  number  of  spoil  ridges 
be  limited  to  four  will  insure  that 
large  area  mines  will  be  reclaimed  in  a 
manner  that  limits  the  disturbances  of 


the  hydrologic  balance,  as  required  by 
Section  515(b)(10)  of  the  Act.  For  un- 
usual mining  or  weather  conditions, 
the  regulatory  authority  may  grant 
additional  time  for  backfilling  and 
grading,  If  the  permittee  caji  demon- 
strate that  it  is  necessary. 

4.  Section  816.101(b)  sets  forth  the 
requirements  for  backfilling  and  grad- 
ing of  the  disturbed  areas.  Paragraph 
(b)(1)  states  that  lands  must  be  back- 
filled and  graded  to  approximate  origi- 
nal contour,  except  for  exemptions  for 
steep-slope  mining  and  mountaintop 
removal.  The  operator  is  required  to 
Insure  stability  and  to  prevent  leach- 
ing of  toxlc-formlng  materials  by 
transporting  the  spoil  and  compacting 
as  required.  All  highwalls.  spoil  piles, 
and  depressions  must  be  eliminated. 

5.  Several  commenters  objected  to 
the  use  of  the  term  "haul  or  convey", 
when  referring  to  the  placement  of 
s{X)il  in  the  general  backfilling  process. 
The  Office  chose  to  m(xlify  the  lan- 
guage in  Section  816.101(b)(1)  to 
"transport,"  becau.se  spoil  Is  most 
often  backfilled  and  graded  using 
dozers  and  the  words  "haul  or  convey" 
does  not  logically  define  the  work 
effort  of  dozers.  (Grim  and  Hill,  1974, 
p.  88).  The  Office  does  not  believe  that 
this  proposed  use  of  this  word  to  be 
contrary  to  Congressional  intent.  The 
Intent  of  the  change  was  to  allow 
return  of  spoil  into  the  mined  areas. 

6.  Several  commenters  suggested  the 
Insertion  of  an  additional  Section 
which  would  permit  the  placement  of 
the  box  cut  spoil  on  urmilned  areas  ad- 
jacent to  the  box  cut.  The  spoil  would 
be  graded  to  blend  Into  the  surround- 
ing terrain.  Most  dragline  and  over- 
burden shovel  operations  In  the  West- 
ern and  Central  States  "side-cast"  the 
box  cut  spoil.  Depending  upon  particu- 
lar State  regulations,  the  topsoil  may 
be  removed  prior  to  spoil  placement. 
Within  the  required  time  or  operating 
restrictions,  the  spoil  Is  graded  to 
blend  In  with  the  spoil  from  the 
second  panel  cut  and  the  surrounding 
terrain.  It  was  argued  that  this  prac- 
tice should  be  continued. 

The  Office  Identifies  two  distinct 
concerns  with  this  practice.  First,  the 
box  cut  spoil  is  cast  In  a  maimer  which 
requires  the  disturbance  of  lands  out- 
side the  mine  pit  area.  By  definition, 
this  box  cut  spoil  must  then  be  classi- 
fied as  excess  spoil,  since  they  are  not 
returned  to  the  pit  area.  Because  the 
spoil  Is  dropped  from  the  bucket  of  a 
dragline  or  shovel,  there  are  no  provi- 
sions for  underdralns.  nor  Is  the  mate- 
rial placed  In  layers  and  compacted  as 
required  by  the  disposal  of  excess  spoil 
provisions  set  forth  In  30  CFR  816.71- 
74.  However,  "stabilization  and  protec- 
tion of  all  surface  areas  including  spoil 
piles  to  effectively  control  erosion  and 
attendant  air  and  water  pollution"  Is 
required  by  Section  515(b)(4)  of  the 


Act.  The  second  problem  Is  that,  be- 
cause of  the  progression  of  this  type 
of  mining,  there  Is  not  spoil  available 
to  reclaim  the  final  ciJt  as  specified  by 
30  CFR  816.101.  The  hIghwaU  must, 
however,  be  covered  and  the  disturbed 
lands  returned  to  the  approximate 
original  contour,  in  accordance  with 
Section  515(b)(3)  of  the  Act. 

The  Office  chose  to  retain  the 
proposed  language  of  Section 
816.101(b)(1),  in  order  to  conform  to 
the  language  of  Section  515(b)(3)  of 
the  Act  that  provides  that  all  spoil 
shall  be  "graded  to  eliminate  all  high- 
walls,  spoil  piles  and  depressions." 

The  Office  recognized  these  unique 
situations  during  the  interim  program 
at  page  62643,  Federal  Register,  De- 
cember 13,  1977. 

"Box  cut  spoils  should  be  limited 
In  amount  and  in  land  area  affect- 
ed and  should  be  graced  to  blend 
Into  the  surrounding  terrain.  The 
concept  of  approximate  original 
contour  allows  return  of  all  spoil 
to  a  mined  area  even  when  the 
result  is  a  higher  elevation  that 
blends  with  the  surrounding  ter- 
rain." 

The  interim  program  further  sets 
forth  at  the  same  page  as  above,  four 
provisions  which  must  be  satisfied.  If 
special  treatment  of  box  cut  spoils 
were  permissible:  (1)  It  conforms  to 
other  requirement*!,  such  as  topsoil  re- 
moval and  grading  of  the  mined  area 
to  approximate  original  contour;  (2) 
the  box  cut  spoils  also  are  graded  to 
approximate  original  contour  or  to  the 
lowest  practicable  grade;  (3)  the  recla- 
mation achieves  an  ecologically  sound 
land  use  compatible  with  the  sur- 
rounding region:  and  (4)  other  provi- 
sions pertaining  to  spoil  handling  in 
all  types  of  mines  are  met. 

The  Office  recognizes  that  provision 
(4)  carmot  be  satisfied  by  these  oper- 
ations if  the  excess  spoil  requirements 
are  enforced.  The  Office  believes  that 
the  regulatory  authority  should  have 
the  discretion  to  establish  the  final 
provisions  for  the  disposal  of  box  cut 
spoil  with  the  above  four  requirements 
as  the  minimum  standard.  In  addition, 
the  Office  believes  that  additional  pro- 
visions must  be  stipulated  to  Insure 
that  this  exception  is  not  misinterpret- 
ed in  applications  to:  (1)  any  excess 
spoil.  Including  box  cut  spoil,  which  is 
deposited  on  lands  satisfies  the  slope 
angles  specified  In  the  (30  CFR  701.5) 
definitions  for  head-of-hoUow  and 
valley  fills  must  be  deposited  in  ac- 
cordance with  all  requirements  set 
forth  In  30  CFR  816.71-74;  and  (2)  the 
stockpiling  and  transportation  of  t>ox 
cut  spoil  to  the  final  cut  is  encouraged 
in  order  that  the  requirements  of  30 
CFR  816.101(b)(1)  for  the  elimination 
of  highwalls.  spoil  piles,  and  depres- 
sions are  satisfied. 


The  Act  and  the  legislative  history 
indicate  that  no  highwalls  are  to  be 
left  after  mining  Is  completed.  The 
elimination  of  all  highwalls  and  at- 
tainment of  approxlnuite  original  con- 
tour (or  lowest  practicable  grade  in 
areas  of  thin  overburden)  is  mandated 
by  Section  515(b)(3)  of  the  Act.  The 
steep  slope  variances  granted  in  Sec- 
tion 515(c)  and  those  of  Section  515(e) 
do  not  exempt  operators  from  the  re- 
quirement of  eliminating  the  highwall. 

7.  Paragraph  816.101(b)(2)  requires 
that  on-site  and  off -site  effects  on  the 
hydrologic  balance  be  minimized  and 
support  the  approved  postmlning  land 
use.  The  land  slope  need  not  be  uni- 
form under  Paragraph  816.101(b)(3), 
but  can  vary,  dependent  upon  the  post 
mining  land  use  needs.  Cut-and-flll 
terraces  are  permitted  under  Para- 
graph 816.101(b)(4).  If  the  require- 
ment of  30  CFR  816.102(b)(l)-(2)-(3) 
are  complied  with. 

8.  The  regulations  require  that  the 
reclaimed  areas  must  be  graded  to 
slopes  equal  to  or  less  than  "approxi- 
mate pre-mining  slopes,"  which  would 
be  those  slopes  determined  by  the  reg- 
ulatory authority  to  be  stable  slopes 
that  provide  a  land  surface  capable  of 
supporting  the  approved  postmlning 
land-use.  The  term  "approximate  pre- 
mlnlng  slopes"  Is  meant  to  Indicate 
that  such  slopes  must  be  selected  ac- 
cording to  the  following  criteria: 

(1)  They  would  not  appreciably 
exceed  the  maximum  slopes  measured 
for  the  premtnlng  surface. 

(2)  They  could  be  less  steep  than  the 
natural  slopes,  by  that  amount  neces- 
sary to  prevent  slides,  erosion,  and 
water  pollution,  to  provide  adequate 
drainage,  to  cover  all  acid-forming  and 
other  toxic  materials,  and  to  permit 
revegetatlon. 

The  "final  graded  slope,"  metisured 
after  mining  and  grading,  would  not 
necessarily  t>e  a  uniform  slope,  but  is 
often  an  overall  average  slope.  There- 
fore, terraces,  roads,  and  diversion 
ditches  could  be  Included  within  the 
slope  measurement  path.  If  the  overall 
final  graded  slope  meets  the  criteria 
set  out  above.  Long,  unifom,  uninter- 
rupted slopes  are  not  generally  desir- 
able, since  they  tend  to  erode  more 
readily  than  do  rolling,  nonuniform 
slopes. 

9.  In  order  to  promote  the  reclama- 
tion of  previously  mined  areas  which 
have  been  Inadequately  reclaimed  and 
where  much  of  the  previous  spoil  and 
waste  had  been  deposited  so  as  to 
leave  Insufficient  material  for  grading 
to  approximate  original  contour,  the 
regulations  give  discretion  to  the  regu- 
latory authority  to  modify  require- 
ments of  Section  816.101(b).  These 
regulations  are  Intended  to  encourage 
an  Improvement  In  land  quality  and 
perhaps  water  quality,  through  cur- 
rent mining  and  reclamation  of  lands 
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poorly  reclaimed  by  previous  mining 
In  accordance  with  one  of  the  pur- 
poses of  the  Act  (Section  102(h)). 
Some  previously  mined  areas  lack  suf- 
ficient available  spoil  or  topsoil  to 
achieve  postmining  conditions  which 
meet  all  the  land  configuration  and  re- 
vegetative  requirements.  Reclamation 
activities  for  such  operations  are  re- 
quired to  meet  the  minimum  stand- 
ards for  backfilling  and  grading,  in- 
cluding retention  of  overburden  and 
spoil  material  on  the  bench  and  grad- 
ing to  completely  eliminate  the  high- 
wall  and  maintain  a  stable  slope. 

10.  The  regulations  in  Section 
816.102(a)  reflect  the  fact  that  premin- 
Ing  slope  measurements  are  required 
to  take  into  account  natural  variations 
in  slopes.  In  many  cases  it  would  be 
appropriate  for  the  permittee  to  devel- 
op accurate  topographic  maps  for  an 
area  prior  to  any  mining  and  to  devel- 
op an  overlay  of  the  proposed  post- 
mining  topography  where  that  topog- 
raphy blends  in  with  the  surrounding 
terrain,  reestablishes  the  surface 
drainage  system,  and  serves  the  ap- 
proved postmining  landuse.  Then  the 
final  graded  slopes  would  be  specifical- 
ly defined  on  the  approved  postmining 
topographic  contour  maps,  where  they 
may  be  reviewed  as  a  whole. 

The  use  of  topographic  maps,  aerial 
photography,  and  other  photogram- 
metric  methods  of  measuring  premin- 
Ing  and  postmining  slopes  is  appropri- 
ate only  when  topographic  maps  and 
photographically-produced  maps  are 
of  sufficient  accuracy  to  ensure  ade- 
quate measurements.  Thus,  while 
maps  and  photographs  might  be  used 
in  addition  to.  or  in  place  of  field  mea- 
surements, the  maps  and  photographs 
must  be  established  by  the  permittee 
as  accurate.  Commonly-used  profes- 
sional engineering  practices  are  suit- 
able for  slope  measurements,  and  sur- 
veys could  still  be  required  by  the  reg- 
ulatory authority. 

11.  It  was  suggested  that  additional 
language  be  inserted  Into  30  CFR 
816.102(a)  to  permit  restoration  of  box 
cut  spoils  to  blend  in  with  the  sur- 
rounding terrain,  even  though  the  ele- 
vation of  the  regraded  surface  may  be 
higher  than  the  original  land  surface. 
The  Office  maintains  Its  position  dis- 
cussed on  this  same  subject  of  treat- 
ment of  box  cut  spoil  under  30  CFR 
816.101(a). 

12.  Comments  were  received  which 
addressed  problems  arising  from  back- 
filling and  regradlng  in  areas  which 
were  previously  surface  mined  or  au- 
gered  and  sufficient  spoil  is  not  availa- 
ble to  achieve  approximate  original 
contour.  The  Act  in  Section  515(b)<3) 
is  clear  in  that  the  highwall  shadl  be 
eliminated  following  any  surface 
mining  activity  conducted  after  the 
date  of  August  3.  1977.  Therefore,  the 
Office    retained   the   language    In   30 


CFR  816.102(a)(2)  as  proposed  on  Sep- 
tember 18.  1978. 

13.  Section  816.102(b)  provides  for 
cut-and-flll  terraces  as  part  of  the 
postmining  land  configuration.  Im- 
proved erosion  control  through  con- 
struction of  stable  terraces  will  reduce 
the  erosive  action  of  water  flowing 
across  long,  uninterrupted  slopes 
which  are  not  fully  protected  by  a  per- 
manent vegetative  cover  (Curtis.  1971. 
p.  198-99;  Curtis  and  Superfesky.  1977 
p.  156;  and  Packe.  1965.  figure  1). 
Properly  designed  terraces  will  encour- 
age sUblllty  within  the  backflUed 
spoil.  Improved  soil  moisture  and  reve- 
getatlon  should  be  achieved  through 
the  creation  of  small  depressions. 

14.  Commenters  suggested  that  Sec- 
tion 816.102(a)  be  modified  to  require 
a  factor  of  safety  of  1.3  only  when  the 
slope  exceeded  lv;2n  (50  percent). 
Commenters  suggested  the  need  for 
compatibility  between  this  Section  and 
Section  816.102(bK3)  which  discusses 
terrace  slopes.  The  Office  has  rejected 
these  comments  for  several  reasons. 

First.  30  CFR  816.102(b)(3)  addresses 
the  outslope  for  a  terrace  which  will 
only  be  permitted  with  approval  of  the 
regulatory  authority  under  the  stipu- 
lation that  the  operator  has  provided 
adequate  design  provision  for  assured 
stability  and  the  requirements  in  30 
CFR  816.102(b)  are  satisfied.  It  is 
OSM's  intention  that  permission  for 
leaving  terraces  will  be  an  exception 
and  not  the  general  rule. 

Secondly,  to  permit  recommended 
slopes  as  proposed  would  violate  the 
intent  of  Section  515(d)  of  the  Act 
which  establishes  the  slope  require- 
ments for  steep  slope  mining.  The  ra- 
tionale for  requiring  a  static  factor  of 
safety  of  1.3  for  steep  slopes  Is  found 
in  the  Preamble  discussion  for  30  CFR 
826.12(b)  and  30  CFR  826.15(a).  The 
Office  further  believes  that  the  safety 
of  backfilled  spoil  Is  dependent  upon 
the  overburden  stratigraphy,  that  is. 
overburden  composed  predominately 
of  shale  or  other  materials  highly  sus- 
ceptible to  weathering  and  disintregra- 
tion  is  subject  to  erosion  or  failure.  A 
discussion  of  the  stability  problems  in- 
herent in  disposal  of  shaly  spoil  is 
found  in  the  Preamble  for  30  CFR 
816.74. 

Finally,  the  Office  has  taken  the  po- 
sition that  compacted  spoil  layers  and 
prescribed  slope  angles  will  not  assure 
slope  stability.  Other  Influences  such 
as  foundation  conditions  and  presence 
of  water  must  also  be  taken  Into  ac- 
count. The  commenters  provided  no 
technical  data  to  support  their  recom- 
mendation. 

15.  Commenters  recommended  that 
OSM  relax  the  requirements  for  sta- 
bUity  and  return  to  approximate  origi- 
nal contour  in  Section  816.102(a). 
They  contended  that  the  heteroge- 
neous nature  of  overburden  made  the 


analysis  and  safety  design  very  expen- 
sive. The  Office  recognizes  that  analy- 
sis may  be  necessary  to  permit  t>ack- 
fllling  and  grading  operations  to 
achieve  the  required  slope  stability. 
OSM  has  Interpreted  Section  515(b) 
(3),  (4).  (21).  and  (23)  and  515(d)  of  the 
Act  to  mean  that  Congress  intended 
that  spoil  instability  problems  charac- 
teristic of  past  mining  activities  be 
brought  under  control.  In  addition, 
the  remainder  of  the  Preamble  for 
Section  816.102  discusses  comments 
and  rationale  analogous  to  this  com- 
ment and  the  reader  is  referred  to 
those  comment  responses.  The  Office 
made  no  additional  change  as  a  result 
of  these  recommendations. 

16.  One  comment  was  received  which 
stated  that  an  increased  accident  rate 
and  equipment  damage  was  Incurred 
with  the  implementation  requirements 
in  30  CFR  816.102(a)  on  steep  slopes. 
The  commenter  offered  no  specific 
recommendation  as  to  what  action  the 
Office  should  take.  Operators  may 
have  to  Implement  additional  safety 
measures  to  assure  that  such  damage 
and  accidents  do  not  occur.  The  Office 
has  made  no  change  to  the  regulations 
in  response  to  the  comment. 

17.  It  was  suggested  by  one  com- 
menter that  portions  of  the  highwall 
should  be  retained  to  provide  habitat 
for  raptors  and  other  wildlife.  This 
comment  is  rejected  as  being  contrary 
to  the  congressional  intent  in  Section 
515(bK3)  of  the  Act.  For  additional 
discussion,  the  commenter  is  referred 
to  the  Preamble  addressing  30  CFR 
816.97. 

18.  One  comment  recommended  that 
the  Office  should  uniformly  enforce 
the  elimination  of  hlghwalls  and  allow 
for  no  administrative  exemption  to 
the  ijermanent  regulations.  The  Office 
did  not  Intend  to  provide  an  exemp- 
tion to  highwall  elimination  for  con- 
struction of  a  draiiiage  facility,  thus 
allowing  a  partially  exposed  highwall. 
The  drainage  facility  must  comply 
with  30  CFR  816.102(b)(3).  which 
states  that  the  construction  of  ter- 
races may  only  be  permitted  if  the 
highwall  is  eliminated. 

19.  Several  conunenters  objected  to 
limiting  terrace  width  on  backfilled 
areas.  The  Office  chose  to  retain  the 
proposed  language  of  Section 
816.102(bKl).  because  the  discussion 
of  approximate  original  contour  sup- 
ports the  u.se  of  terraces  (Davidson. 
1974.  p.  198)  so  long  as  the  terrace  is 
not  used  as  an  inappropriate  substi- 
tute for  construction  of  lower  grades. 

The  need  to  restrict  terraces  to 
those  situatioiu>  where  breaks  In  the 
terrain  are  truly  necessary  must  be 
emphasized  (Coalgate  et.  al.  1973,  Fig. 
16.  p.  91).  The  Office  believes  that 
smaller  diversion  ditches  are  often 
more  suitable  than  terraces  for  the 
control  of  water  flow  across  graded 


slopes.  Terraces  are  often  viewed  by 
industry  as  a  means  of  access  rather 
than  for  temporary  control  of  erosion. 
Further,  the  terraces  discussed  In  the 
regulations  are  those  to  be  left  after 
mining  and  regradlng  are  completed. 
The  Office  does  not  Intend  that  ter- 
races be  used  as  a  meajis  of  construct- 
ing road  access,  unless  approved  in  the 
postmining  land  use  plan.  It  Is  the 
Intent  of  this  Section  to  require  that 
disturbed  watersheds  be  reclaimed  to 
approximate  original  contour.  The  Act 
looks  to  the  drainage  pattern  of  the 
area  and  the  general  surface  configu- 
ration, and  indicates  that  the  re- 
claimed area  and  any  terraces  used 
must  conform  to  these  criteria.  Pro- 
posed terraces  should  have  a  well-de- 
fined role  in  supporting  the  approved 
postmining  landuse.  The  common 
practice  of  constructing  small  diver- 
sion ditches  In  the  form  of  terraces  on 
moderate  slopes  as  an  erosion  control 
measure  would  not  be  precluded  by 
these  regulations,  but  such  terraces 
should  not  lead  to  increased  access  to 
the  area. 

The  purpose  of  the  dimensional 
limits  on  terraces .  (Section 
816.102(b)(2)  is  to  create  land  forms 
that  support  postmining  land  uses  and 
provide  erosion  stability.  Terraces 
often  are  used  on  valley  fills  and  head- 
of-hollow  fills  to  break-up  otherwise 
uninterrupted  slopes.  Nonetheless,  ter- 
races and  other  types  of  fills  addressed 
in  this  Section  must  be  reviewed  for 
suitability  by  the  regulatory  authority 
and  must  be  constructed  In  a  manner 
compatible  with  the  postmining  land 
use. 

20.  Several  commenters  objected  to 
the  requirement  of  Section 
816.102(b)(3)  that  backfilled  slopes 
have  a  1.3  static  factor  of  safety.  The 
Office  considered  several  alternative 
measurements  of  slope  stability  and 
chose  to  retain  the  1.3  measure  be- 
cause this  factor  is  a  commonly-ac- 
cepted measure  of  safety.  The  static 
safety  factor  of  1.3  Is  based  on  the  fact 
that  failure  of  a  section  of  land  re- 
turned to  its  approximate  origiiial  con- 
tour would  result  in  some  environmen- 
tal damage,  however,  the  damage  usu- 
ally would  not  be  as  extensive  or  sig- 
nificant as  the  damage  from  the  fail- 
ure of  an  excess  spoil  disposal  fill. 
Regulatory  authorities  may  specify 
higher  safety  factors  when  necessary, 
and  permittees  will  then  be  responsi- 
ble for  design  and  construction  calcu- 
lations would  l>e  based  on  commonly 
accepted  professional  engineering 
practices.  If  it  becomes  necessary  to 
specify  methods,  the  Office  would  do 
so  under  these  regulations. 

21.  Commenters  objected  to  Section 
816.103(a)(1)  which  required  the  cov- 
ering of  coal  setmis  and  any  acid-form- 
ing or  toxic-forming  materials  with  4 
feet  of  material  which  may  not  be 


available.  It  was  contended  by  some 
that  research  results  (Brundage,  1974. 
p.  184-185)  indicated  that  formation  of 
acid  from  a  restored  refuse  pile  was  re- 
duced up  to  91  percent  with  a  cover  of 
1  foot,  2  feet  or  3  feet,  with  no  signifi- 
cant variance  regardless  of  cover 
depth.  Coal  refuse  banks  are  but  one 
source  of  acid-forming  or  toxic-form- 
ing material  and  are  separately  treat- 
ed in  Sections  816.81-88.  Section 
816.103  Is  directed  to  the  covering  of 
undesirable  material  uncovered  during 
the  overburden  handling  operation,  as 
well  as  the  exposed  highwall  and  coal 
seam.  The  Office  does  not  believe  that 
such  large  quantities  of  these  materi- 
als exist  that  sufficient  spoil  is  not 
available  in  the  pit  area  to  adequately 
cover  the  toxic  material  to  enable 
proper  reclamation  and  prevent  water 
degradation.  Coal  refuse  piles  are  con- 
centrated acciimulatlons  of  coal  impu- 
rities and  other  reject  material  which 
can  generate  large  quantities- of  acid 
water  and  can  be  Ignited  by  spontane- 
ous combustion  or  Improperly  deposit- 
ed domestic  and  other  wastes.  Proper 
safeguards  are  essential  to  provide 
protection  from  the  adverse  environ- 
mental problems  associated  with  these 
wastes. 

Reviews  of  State  requirements  Indi- 
cate that  4  feet  is  usually  considered 
adequate  to  cover  toxic-forming  or 
acid-forming  materials.  (Barthaure  et. 
al.  1971.  p.  6).  The  Office  believes  that 
the  Intent  pf  the  cover  requirements 
goes  beyond  the  single  concern  of 
minimization  of  acid  formation.  Suffi- 
cient cover  for  long-term  survival  of 
revegetatlon  has  been  Illustrated  in  re- 
search which  shows  4  feet  to  be  inad- 
equate to  prevent  upward  migration  of 
salts  in  semi-arid  to  arid  climates  or  to 
protect  deep  rooting  plants  which  are 
part  of  the  revegetatlon  plan  (Brun- 
dage. 1974).  A  qualifying  phrase  has 
been  placed  In  the  regulation  to  ad- 
dress the  need  for  thicker  cover,  where 
necessary  to  guard  against  salt  migra- 
tion and  exposure  by  erosion  and  to 
provide  an  adequate  plant  growth  sub- 
strata. The  Office  considered  allowing 
greater  flexibility  for  the  regulatory 
authority  to  determine  the  amount  of 
cover  based  on  site-specific  conditions. 
The  Office  chose,  however,  to  retain 
the  4  foot  cover  requirement  for  the 
foregoing  reasons. 

22.  Commenters  suggested  that  ex- 
posed coal  seams,  such  as  coal  outcrop 
or  coal  seams  of  scientific  value, 
should  be  exempt  from  the  require- 
ments of  Section  816.103(a).  In  most 
cases,  compliance  with  backfilling  and 
grading  requirements  as  required 
under  Section  515(b)(3)  of  the  Act 
would  automatically  cover  exposed 
coal  seams.  It  Is  not  the  Intent,  howev- 
er, that  outcrop  coal  always  be  buried 
with  4  feet  of  cover.  The  permittee 
should  Identify  those  areas  which  will 


not  be  disturbed  due  to  poor  quality  or 
will  be  left  as  a  barrier  to  control  sta- 
bility and  erosion  in  compliance  with 
Section  515(bK25)  of  the  Act. 

23.  One  comment  suggested  that 
Section  816.103(a)(2)  be  expanded  to 
include  mixing  and  sandwiching  of 
non-toxic  material  to  neutralize  the 
adverse  impact  of  toxic-forming  mate- 
rial. The  Office  considered  these  two 
teciiniques  to  be  two  of  any  number  of 
methods  which  may  be  utilized  to 
handle  toxic  materials.  No  change  was 
made  in  the  regulation.  Requirements 
to  analyze  and  treat  or  bury  coal  proc- 
essing waste  or  coal  conversion  facility 
waste  are  appropriate.  It  is  necessary 
to  ensure  that  waste  disposal  in  mine 
areas  is  handled  in  a  manner  that  does 
not  adversely  affect  the  hydrologlc 
balance,  especially  as  the  balance  re- 
lates to  water  quality  (Martin,  1974, 
pp.  28-30).  Before  waste  materials 
from  a  coal  processing  or  conversion 
facility  outside  the  permit  area  or 
from  other  off-site  activities  such  as 
municipal  wastes  are  used  for  fill  ma- 
terial, it  should  be  demonstrated  to 
the  regulatory  authority  by  hydrologi- 
cal  means  and  chemical  and  physical 
analysis  that  the  use  of  these  materi- 
als will  not  adversely  affect  water 
quality,  water  flow,  and  vegetation; 
will  not  present  hazards  to  public 
health  and  safety;  and  will  not  cause 
instability  in  the  backfilled  area. 

24.  It  was  suggested  that  the  lan- 
guage of  Section  816.103(aK3)  be 
changed  to  insure  protection  against 
acid  seeps  from  the  reclaimed  mine  pit 
and  other  acid-forming  materials.  Con- 
cern was  expressed  that  a  blanket 
cover  of  4  feet  may  not  be  adequate  to 
prevent  the  formation  of  acid  water  or 
encourage  the  support  and  survival  of 
revegetative  efforts.  It  has  been  stated 
that  spoil  banks  reclaimed  with  the 
slncerest  intention  can  cause  acid 
water  problems.  Conditions  which  lead 
to  formation  of  acid  water  Include: 
broken  strata  beneath  the  extracted 
coal  seam;  percolation  of  water 
through  loosely  placed  spoil;  seepage 
through  the  spoil  or  waste  by  natural- 
ly occurlng  seeps  and  springs  in  the 
disposal  area;  and  erosion  of  cover  ma- 
terial with  little  or  no  maintenance  ac- 
tivities (Gasper,  1976.  pp.  2-6).  It  was 
further  suggested  that.  In  areas  known 
to  be  major  sources  of  acid-forming  or 
toxlc-formlng  materials,  or  if  overbur- 
den analysis  identified  zones  contain- 
ing critical  levels  of  toxicants  (De- 
spard.  1974.  p.  4).  then  additional  re- 
quirements to  Insure  their  Isolation 
should  be  required  (Gaston,  1976,  pp. 
9-10). 

Paragraph  (4)  requires  that  ade- 
quate safeguards  be  taken  In  accord- 
ance with  Section  515(bK10MA)(I)  of 
the  Act  to  protect  drainage  courses 
from  the  threat  of  water  pollution  by 
improper  disposal  of  acid-forming  and 
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toxlc-fonnin«  material.  The  Office 
choose  to  change  the  language  of  the 
regulation  to  require  the  placement  of 
more  than  4  feet  cover  to  protect 
against  the  formation  of  acid  or  toxic 
seeps  and  require  special  compaction 
and  isolation  of  toxic  material  from 
groundwater  contact. 

25.  The  Intent  of  Section  816.103(b) 
is  to  provide  the  regulatory  authority 
with  a  basis  for  establishing  site-spe- 
cific requirements  to  assure  stability 
of  backfilled  materials,  selective  place- 
ment and  subility  of  backfilled  mate- 
rial, and  selective  placement  and  com- 
paction of  backfill  material  when  nec- 
essary to  prevent  erosion  and  leaching 
of  toxic  substances  into  surface  and 
subsurface  water. 

26.  Several  commenters  objected  to 
the  use  of  the  phrase  "hauled  and  con- 
veyed'"  since  the  Act  uses  the  language 
"transported  and  placed."  The  legisla- 
tive history  shows  clearly  that  "stand- 
ards require  controlled  placement  of 
spoil  and  that  spoil  must  be  transport- 
ed—hauled by  truck  or  other  vehicle 
placed  and  compacted.  .  .  ."  (123, 
Cong.  Rec.  H-7582  (July  21.  1977)). 
The  Office  believed  the  commentor's 
request  was  to  allow  for  end-dumping 
of  spoil  is  clearly  inconsistent  with  the 
intent  of  Congress.  For  additional  dis- 
cussion on  the  Office's  policy  regard- 
ing the  hauling  and  placing  of  spoil 
the  reader  is  referred  to  the  preamble 
to  30  CFR  816.71-74  and  30  CFR 
816.81-88.  The  Office  further  believes 
that  toxic-forming  and  acid-forming 
materials  cannot  be  properly  isolated 
and  covered  with  non-toxic  spoils 
unless  adequate  precautions  are  exer- 
cised at  the  mine  operation.  (DoUhopf 
et.  al,  1977,  pp.  54-70).  The  Office  has 
determined  that  such  materials  must 
be  hauled  and  placed  to  insure  protec- 
tion of  water  quality  and  other  related 
environmental  values.  No  change, 
therefore,  has  been  made  to  the  regu- 
lation. 

§  8 1 6. 1 04    Thin  overburden. 

1.  One  conunenter  requested  that 
the  last  sentence  of  proposed  Section 
816.104(a)  be  changed  to  read  "The 
provisions  of  this  Section  apply  when 
compliance  with  Section  816.101  can 
be  achieved  only  by  disturbance  of  ad- 
ditional acreage  outside  the  coal  ex- 
traction area."  The  rationale  was  that 
additional  disturbance  of  large  areas 
needed  for  borrow  would  be  prevented, 
thereby  resulting  in  a  more  realistic 
and  efficient  bacltfill  plan.  As  noted  in 
House  Report  No.  95-218,  95th  Cong.. 
1st.  Sess.  at  96  (1977),  it  was  realized 
that,  in  some  cases,  restoration  of  the 
original  contour  was  impossible  and 
the  useless  act  of  digging  a  new  pit  to 
achieve  approximate  original  contour 
was  unnecessary. 

The  intent  of  Section  816.104(a)  is  to 
clearly  define  the  limits  of  when  thin 


lULES  AND  REGULATIONS 

overburden  is  applicable.  Thin  over- 
burden requirements  apply  when  the 
final  thickness  of  the  swelled  overbur- 
den is  less  than  80  percent  of  the  sum 
of  the  overburden  thickness  and  coal 
thlcluiess  prior  to  coal  removal,  and 
when  surface  mining  activity  can  not 
achieve  approximate  original  contour. 
It  is  felt  that  Section  816.104(a)  im- 
plies this  rationale  and  does  not  imply 
that  borrow  pits  are  needed.  There- 
fore, the  comment  was  rejected. 

2.  A  commenter  felt  that  Paragraphs 
(bHl)  and  (b)(2)  of  the  proposed  rule 
were  contradictory,  with  regard  to 
constructing  slopes  steeper  than  2:1 
and  maintaining  a  factor  of  safety  at 
1.3.  The  Office  intends  for  the  slopes 
to  be  graded  to  ensure  stability,  so  as 
to  protect  against  adverse  environmen- 
tal impacts  due  to  slope  failure,  and  to 
protect  the  health  and  safety  of  public 
and  private  property.  Since  slope  fail- 
ure would  occur  into  the  existing  pit, 
the  Office  believes  that  severe  damage 
would  not  occur  as  a  result  of  a  slope 
failure.  Therefore,  since  the  hazard 
rating  appears  to  be  low.  a  1.3  static 
safety  factor  was  chosen  (MEiSA,  1973, 
pp.  5.142-5.144;  Canadian  Department 
of  Energy,  1977,  pp.  79-80).  Even 
though  this  static  safety  factor  was 
chosen  as  a  design  criteria,  the  Office 
maintains  that  slope  stability  rather 
than  a  design  criteria  must  be  ensured. 

The  commenter  argued  that  slopes 
steeper  than  two  to  one  can  be  con- 
structed and  still  maintain  a  factor  of 
safety  of  1.3.  The  Office  realizes  that 
this  is  confirmed  by  Lambe,  1969  (Soil 
Mechanics,  p.  193).  However,  House 
Report  95-218  (p.  105)  states  that,  in 
thin  overburden,  the  regrading  stand- 
ard requires  that  the  overburden  be 
used  to  cover  the  floor  of  the  mining 
operation,  to  provide  some  drainage 
control,  and  to  establish  a  slope  of  at 
least  the  angle  of  repose  against  the 
highwalls,  completely  covering  the 
coal  seam  and  extending  to  the  origi- 
nal contour.  An  angle  of  repose  fill 
against  the  highwall  provides  a  sur- 
face which  may  be  more  stable  than 
the  highwall  with  respect  to  weather. 
In  addition,  the  slope  of  natural 
repose  has  an  added  safety  value,  since 
it  does  not  present  a  hazard  to  either 
wildlife  or  human  life,  as  would  a  ver- 
tical face.  In  various  materials  the 
angle  of  repose  varies  greatly;  I.e., 
lv:2h  to  Iv  to  1.4h  (Lambe.  1969.  Soil 
Mechanics,  p.  149).  Prom  the  legisla- 
tive history  and  the  Office's  Interpre- 
tation, Iv  to  2h  was  chosen  to  reflect 
minimal  environmental  Impact  and 
protection  of  health  and  safety  of 
public  and  private  property.  As  shown 
through  years  of  experience  by  the 
U.S.  Soil  Conservation  Service,  de- 
signed slopes  of  at  least  Iv  to  2h  pro- 
vide the  best  conditions  for  fill  slope 
stabilization.  The  Bureau  of  Reclama- 
tion also  has  set  emt>ankment  slopes 


at  not  less  than  Iv  to  3h  (USDI 
Bureau  of  Reclamation.  1960.  Design 
of  Small  Dams.,  p.  196).  Prom  this 
data,  slopes  of  greater  than  Iv  to  2h 
could  not  be  accepted  because  of  the 
Increased  risk  of  erosion  and  dif ficxilty 
in  revegetation  even  though  the  1.3 
static  safety  factor  can  be  maintained. 
Another  commenter  suggested  dele- 
tlbn  of  the  slope  requirement  to  re- 
quire that  the  fill  slope  meet  only  the 
requirement  of  the  1.3  static  safety 
factor.  As  stated  previously,  the  intent 
of  the  slope  requirement  Is  to  mini- 
mize soil  erosion  and  promote  slope 
stabilization,  whereas  the  static  safety 
factor  is  to  ensure  slope  stability  from 
failure  through  proper  design.  There- 
fore, the  comment  was  rejected. 

3.  A  commenter  suggested  that,  in- 
stead of  the  lv:2h  slope  requirements 
in  Section  816.104(bK2),  the  slopes 
should  be  near  their  angle  of  repose. 
The  commenter  pointed  out  that  flat 
slopes  tend  to  reduce  useable  cropland 
and  create  severe  erosion  problems. 
The  Office  agrees  that  either  a  too 
steep  or  too  flat  slope  will  Increase  the 
severity  of  erosion.  Therefore,  the 
lv:2h  slope  was  chosen  since  it  has 
been  accepted  by  the  Soil  Conserva- 
tion Service  and  the  Bureau  of  Recla- 
mation as  a  minimum  standard  to 
ensure  fill  slope  stabilization. 

4.  Another  commenter  questioned 
Section  816.104(b)(2),  if  equipment  can 
be  operated  safely  on  a  50  percent 
slope.  Tracking  in  with  tractor-crawler 
equipment  can  be  operated  safely  on  a 
50  percent  slope,  as  long  as  the  equip- 
ment Is  not  ruruiing  along  the  contour. 
Exceptions  may  be  allowed  to  equip- 
ment movement  along  the  contour  for 
safety  reasons. 

5.  A  few  commenters  felt  that  resto- 
ration leaving  highwalls  should  receive 
variances  In  some  cases  In  western 
mining  and  Section  816.104(bK2) 
should  be  changed  to  reflect  this 
Intent.  Section  515(b)f3)  of  the  Act  re- 
quires covering  of  all  highwalls.  Legis- 
lative history  also  implies  that  no 
highwalls  are  to  remain  In  thin  over- 
burden mine  areas  (H.  Rpt.  No.  95-218, 
95th  Cong.,  1st.  Sess.  at  p.  105).  There- 
fore, the  comments  were  rejected. 
Elimination  of  the  highwall  is  neces- 
sary under  final  Section  816.104(bH2). 

6.  A  commenter  felt  that  Sections 
816.104(t)H3)  and  816.105(bK4)  fall  to 
acknowledge  the  Impossibility  of  back- 
filling and  grading  to  achieve  a  land 
use  compatible  with  the  prevailing 
land  use  In  unmined  areas,  e.g.  forma- 
tion of  a  recreation  lake.  Under  Sec- 
tion 816.133.  postmlnlng  land  use  as 
approved  by  the  regulatory  authority 
may  permit  such  uses  which  would 
ensure  an  Improvement  In  land  qual- 
ity. Since  Section  816.133  Is  applicable, 
there  was  no  change  required  under 
Sections  816.104<bK3)  and 
816.105<bK4). 


S  81 S.  1 05    Thick  overburden. 

1.  One  commenter  objected  that  the 
1.2  bulking  factor  was  excessive  and 
not  consistent  with  the  approximate 
original  contour  concept.  Section 
515(b)(3)  of  the  Act  states  that  where 
the  overburden  Is  more  than  sufficient 
to  restore  the  approximate  original 
contour  the  excess  shall  be  backfilled, 
compacted,  and  graded  to  attain  the 
lowest  grade,  but  not  more  than  the 
angle  of  repose.  H.  Rpt.  No.  95-218 
(1977)  was  cited  by  the  commenter  as 
not  visualizing  an  Increase  in  premln- 
Ing  elevation.  The  definition  of  ap- 
proximate original  contour  states  that 
the  reclaimed  area  should  closely  re- 
semble the  general  surface  configura- 
tion of  the  land  prior  to  mining.  OSM 
Interprets  this  to  mean  that  the  ap- 
proximate original  contour,  or  con- 
figuration, of  the  premlnlng  land  Is  In- 
tended, and  minor  changes  in  eleva- 
tion are  anticipated.  The  comment  was 
rejected,  and  the  1.2  bulking  factor  re- 
tained. 

2.  A  commenter  suggested  the  bulk- 
ing factor  should  be  Increased  to  1.3. 
The  Office  recognized  that  In  some 
materials  bulking  greater  than  20  per- 
cent is  possible.  To  establish  minimum 
nationaj  standards,  the  1.2  factor  has 
been  retained.  This  does  not  preclude 
regulatory  authorities  from  adopting 
standards  that  better  suit  their  re- 
gions, as  long  as  the  performance 
standards  are  met. 

3.  A  commenter  objected  to  total 
highwall  elimination  In  all  cases.  Ac- 
cording to  the  commenter,  old  high- 
walls  offer  protection  and  escape  to 
sheep  in  Alaska  and  nesting  for  wild- 
life In  Wyoming.  Section  515(b)(3)  of 
the  Act  requires  restoration  to  ap- 
proximate original  contour  of  the 
land,  with  all  highwalls,  spoil  piles  and 
depressions  eliminated. 

The  Act  and  the  regulations  in  30 
CFR  816.104  make  special  provisions 
where  sufficient  overburden  Is  not 
available,  and  the  reawier  Is  directed  to 
the  Preamble  for  that  Section. 

4.  Several  commenters  objected  to 
the  words  "hauled  or  conveyed"  used 
in  30  CFR  816.105(b)(l-4).  The  com- 
menters requested  the  word  "trans- 
port" be  used  to  be  more  consistent 
with  Section  515(b)(22)(a)  of  the  Act. 
The  Intent  of  the  change  appeared  to 
be  to  allow  end-dumping,  llie  legisla- 
tive history  clearly  shows  that  con- 
trolled placement  of  spoil  Is  necessary. 
Spoil  must  be  hauled  by  truck  or  other 
vehicle  and  "placed  and  compacted 
.  .  ."  123  Cong.  Rec.  H-7582  (July  21. 
1977).  Further,  the  Office  does  not 
feel  the  use  of  the  words  "hauled  or 
conveyed"  will  retard  development  of 
new  technology  In  spoil-handling  in 
surface  mining. 

5.  A  commenter  requested  a  lan- 
guage change  In  Section  816.105(bK5). 
to      be      consistent      with      Section 
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816.102(c).  The  Office  believes  that  de- 
pressions allowed  under  816.102(c) 
would  not  be  prohibited  under 
816.105(b)(5)  If  needed  to  minimize 
erosion,  conserve  soil  moisture  or  pro- 
mote vegetation.  Thus,  no  change  In 
the  text  of  the  rule  was  made. 

S  816.106     Regrading  or  stabilizing  rills  or 
gullies. 

This  regulation  Is  Intended  to  mini- 
mize soil  loss  and  reduce  sedimenta- 
tion by  requiring  stabilization  of  rills 
and  gullies  that  are  more  than  nine 
inches  deep.  Authority  for  this  Section 
Is  Sections  102,  201.  501.  503.  504.  507, 
508.  and  515  of  the  Act.  Literature 
used  in  preparing  this  Section  Includ- 
ed "Soil  Survey  Manual",  Agricultural 
Handbook  No.  18  U.S.  Department  of 
Agriculture.  S.C.S.  1951.  p.  503,  and 
the  technical  literature  for  Sections 
816.41-816.42  and  816.45-816.46. 

1.  Commenters  objected  to  the  crite- 
ria for  determining  remedial  action 
necessary  for  rill  and  gully  control. 
The  Office  considered  the  following 
alternatives: 

(a)  Permit  rills  and  gullies  to  form, 
but  not  to  exceed  the  size  and  number 
of  the  premlned  landscape. 

(b)  Do  not  regrade  or  stabilize 
eroded  areas  until  revegetation  has 
been  established. 

(c)  Cost-benefit  analysis  should  serve 
as  a  criterion  for  regrading  of  rills  and 
gullies. 

(d)  Allow  greater  depth  criteria 
before  applying  remedial  measures. 

(e)  Retain  the  proposed  language  of 
the  regulations. 

OSM  chose  to  retain  the  proposed 
language  of  the  regulation.  Rills  and 
gullies  concentrate  runoff  water  into 
tiny  rivulets  and  small  channels  and 
accelerate  erosion  (USEPA,  1976,  Ero- 
sion and  Sediment  Control,  Vol.  1  at 
24-25).  To  distinguish  between  a  natu- 
ral rill  or  shallow  channel  through 
which  overland  flow  Is  conducted,  the 
Office  has  established  a  maximum  ac- 
ceptable depth  of  9  Inches,  so  as  to 
preclude  the  formation  of  large  gullies 
that  will  severely  degrade  the  area 
However,  the  size  criteria  may  be  re- 
duced by  the  regulatory  authority 
where  9  inch  gullies  are  disruptive  to 
the  postmlnlng  landuse  or  if  they 
cause  excessive  erosion  or  sedimenta- 
tion. 

Sediment  derived  from  rills  and  gul- 
lies can  be  detrimental  to  water  qual- 
ity and  every  effort  should  be  exer- 
cised to  prevent  such  erosion.  Further- 
more, rills  and  gullies  interfere  with 
achieving  revegetation  and  postmlnlng 
and  use.  The  Intent  of  this  provision  is 
to  allow  stabilization  through  means 
other  than  regrading,  if  such  methods 
produce  equal  or  better  results.  Thus, 
the  use  of  straw  (Gilley,  1977.  pp.  697- 
8),  other  physical  or  chemical  methods 
of  stabilization  (Dean,  pp.  452-7),  or 


15231 

the  use  of  small  equipment  to  fill  and 
regrade  In  a  manner  that  disturbs 
little  additional  area  may  be  permissi- 
ble. 

Rills  and  gullies  formed  along  dis- 
turbed and  reclaimed  dralnageways 
would  be  permitted  If  adequate  stabi- 
lizing vegetation  has  been  established. 
The  soil  losses  and  destruction  result- 
ing from  rill  and  gully  erosion  are  well 
docxmiented.  (USDA  /^Soll  Survey 
Manual,  Figure  48,  page  263.)  As  an  al- 
ternative to  the  9-lnch  requirement  of 
this  Section,  6-lnch  and  13-lnch  depths 
were  considered,  as  well  as  deletion  of 
the  requirement  entirely.  The  6-lnch 
depth  would  make  It  difficult  in  some 
locations  to  distinguish  between  those 
erosional  features  requiring  repair  and 
features  that  approximate  natural 
drainage  channels  in  highland  (divide) 
areas.  To  delete  the  requirement  en- 
tirely, or  Increase  the  depth  to  12- 
inches,  could  result  in  excessive  loss  of 
plant  growth  media  by  erosion.  The  9- 
inch  depth  was  selected  because  it  is 
the  maximum  depth  that  can  be  stabi- 
lized by  most  grasses,  since  a  large  por- 
tion of  their  roots  occur  In  this  surface 
layer.  (USDA  Soil  Survey  Manual  p. 
250). 

SS  816.111-816.117    RevcgeUtion. 

Authority  for  these  Sections  is 
found  In  Sections  102,  201,  501,  503. 
504.  507.  508.  515  and  519  of  the  Act. 
These  are  regulations  for  achieving 
the  requirements  of  Section  515(b)(1) 
and  assuming  the  responsibility  for 
successful  revegetation  as  set  forth  in 
Section  515(b)(20)  of  the  Act.  Persons 
conducting  surface  mining  activities 
must  establish  on  the  disturbed  area  a 
permanent  vegetative  cover  that  will 
minimize  erosion  and  reduce  water 
pollution  which  deteriorate  the  envi- 
ronment and  which  can  be  detrimental 
to  the  health  and  well-being  of  the 
residents  of  the  affected  area.  The  lit- 
erature used  In  preparing  the  regula- 
tions is  as  follows: 

Aldon.  E.  P..  1975.  Techniques  for  es- 
tablishing native  plans  on  coal  mine 
spoils  In  New  Mexico  in  Third  Sympo- 
sium on  Surface  Mining  and  Reclama- 
tion National  Coal  Association.  Wash- 
ington, D.C.  Volume  I.  pp.  21,  26. 

Aldon,  E.  P.,  1978.  Reclamation  of 
coal-mined  land  in  the  Southwest. 
Journal  of  Soil  and  Water  Cons.,  Vol. 
33,  No.  2.  pp.  75-79. 

Aldon.  E.  P..  and  Springfield.  H.  W.. 
1975.  Reclaiming  coal  mine  spoils  In 
the  Pour  Comers.  Reclamation  and 
use  of  disturbed  land  In  the  South- 
west. University  of  Arizona  Press,  p. 
234. 

Amger.  W.  H.  and  others.  1976.  Re- 
vegetation of  land  disturbed  by  strip 
mining  of  coal  in  Appalachia.  U.S.  De- 
partment of  Agriculture.  Agricultural 
Research  Service,  p.  8. 
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Environmental  Protection  Agency, 
1973.  Processes,  procedures,  and  meth- 
ods to  control  pollution  from  mining 
activities.  EPA  430/9-73-011.  p.  151. 

Environmental  Protection  Agency. 
1976.  Erosion  and  sediment  control: 
Surface  mining  in  the  Eastern  United 
States,  pp.  81-87. 

Grandt.  A.  F..  1978.  Mined-land  rec- 
lamation in  the  Interior  Coal  Prov- 
ince. Journal  of  Soil  and  Water  Con- 
servation, Volume  33,  No.  2.  pp.  62-68. 

Grim,  E.  C.  and  HUl.  R.  D.,  1974. 
Environmental  protection  In  surface 
mining  of  coal.  Environmental  Protec- 
tion Agency,  pp.  189-190. 

Guidelines  for  reclamation  of  sur- 
face mined  areas  in  Utah.  1972.  U.S. 
Dept.  of  Agriculture,  S.C.S..  p.  6. 

Handbook  for  making  resource  In- 
ventories: Methods  of  applying  land 
and  grass  management  principles. 
1961.  USDI.  BIA,  Chap.  III.  p.  14. 

Heady.  H.  P..  1975.  Rangeland  man- 
agement. McGraw-Hill.  p.  350-351. 

Holton,  H.  N.,  1972.  A  concept  for 
dlsfiltration  estimates  in  water-shed 
engineering.  USD  A;  ARS  41-51.  Fig- 
ures 6.  7.  and  8,  p.  23.  24  and  25. 

House  Report  No.  95-218,  95th  Con- 
gress. 1st  Session.  1977.  p.  93. 

Indiana.  General  Procedures  Re- 
specting the  Administration  of  Chap- 
ter 344,  Acts  of  1967,  Effective  Jan.  1. 
1968.  pp.  1-6. 

Iowa,  State  of.  Recommendations 
for  establishment  of  vegetation  on  sur- 
face mined  areas.  Item  10.  Time  of 
seeding.  Land  Rehabilitation  Advisory 
Board. 

Kentucky  guidelines  for  classifica- 
tion, use  and  vegetative  treatment  of 
surface  mine  spoil.  1973.  U.S.  Dept.  of 
Agri..  S.C.S..  Lexington.  Ky..  p.  12. 

Kranz.  B.  W.  1974.  Benefits  in  cost 
and  effectiveness  of  liquid  materials 
use  in  hydroseeding  operations.  In 
Second  Research  and  Applied  Tech- 
nology Symposium  on  Mined  Land 
Reclamation,  p.  163. 

Merkel,  D.  L.  1974.  Revegetation  In 
the  Southwest— Its  hazards  and  suc- 
cesses, U.S.  Department  of  Agricul- 
ture, Soil  Conservation  Service,  pp. 
189-190. 

Montana  Administrative  Code. 
Adopted  Rules  and  Regulations,  Pur- 
suant to  Title  50,  Chap.  10.  R.C.M.. 
1947.  pp.  26-48.21  to  26-48.38. 

Critical  area  stabilization  in  New 
Mexico,  New  Mexico  Inter-Agency 
Range  Committee  Report  for  the 
Critical  Area  Stabilization  Workshop, 
1973,  p.  11. 

New  York.  Mined  Land  Reclamation 
Mine  Operator  Handbook,  p.  Ill  1-43. 

Ohio  Revised  Code.  Chapter  1513. 
Strip  Mining  and  Reclamation  of 
Mined  Land,  Sec.  1513.16,  p.  24. 

Packer.  P.  E..  and  Chrlstensen.  G.  F. 
(undated).  U.S.  Department  of  Agri- 
culture, Forest  Service  Guides  for  con- 
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trolling  sediment  from  secondary  log- 
ging roads,  p.  28. 

A  Guide  for  revegetating  bituminous 
strip  mine  spoil  in  Pennsylvania.  Re- 
search Committee  on  Coal  Mine  Spoil 
Revegetation  in  Pennsylvania,  p.  21. 
and  Appendices  I,  II,  III  and  IV. 

Plass.  W.  T..  1978.  Reclamation  of 
coal-mined  land  in  Appalachia.  Jour, 
of  Soil  &  Water  Cons.,  Vol.  33,  No.  2, 
pp.  56-61. 

Power,  J.  F.,  Ries,  R.  E.,  and  Sando- 
val, F.  M.,  1978.  Reclamation  of  Coal- 
Mined  Land  In  the  Northern  Great 
Plains  Jour,  of  Soil  and  Water  Cons. 
Vol.  33.  No.  2.  pp.  69-74. 

Sampson,  A.  W..  1952.  Range  man- 
agement, principles  and  practices. 
John  Wiley  &  Sons,  Inc..  pp.  226,  229 
and  232. 

Stoddart,  L.  A.,  Smith  A.,  and  Bos,  I. 
W..  1975.  Range  management.  Third 
Edition.  1975.  McGraw-Hill.  p.  483. 

Vallentlne.  J.  F..  1971.  Range  devel- 
opment and  Improvements.  Brigham- 
Young  Univ.  Press.  Provo.  Utah.  p. 
279. 

Vogel.  W.  G..  1973.  The  Effect  of 
Herbaceous  Vegetation  on  Survival 
and  Growth  of  Trees  Planted  on  Coal- 
Mined  Spoil.  In  Proc.  Res.  &  Appl. 
Technical  Symposium  on  Mined  Land 
Reclamation.  Louisville.  Ky.  pp.  175- 
178.  Bituminous  Coal  Research.  Inc.. 
Monroeville.  Pa..  October  1974.  Tables 
1,  3,  4,  5. 

Vogel,  W.  G..  1975.  Use  and  require- 
ments of  lime,  fertilizer,  and  mulch  in 
acid  strip  mine  spoils.  In  III  Proc.  Re- 
search and  Appl.  Technology  Sympo- 
sium on  Mined  Land  Reclamation. 
Louisville.  Kentucky.  Bituminous  Coal 
Research.  Inc..  Monroeville,  Pa., 
Tables  1.  2,  7. 

Vogel,  W.  G.,  and  Berg,  W.  A..  1973. 
Fertilizer  and  herbaceous  cover  influ- 
ence establishment  of  direct-seeded 
black  locust  in  coal  mine  spoils,  in  R. 
S.  Hutnik  and  Grant  Davis  (ed.).  Ecol- 
ogy and  reclamation  of  devastated 
land.  Vol.  2,  Gordon  4c  Breach.  N.Y., 
pp.  189-198.  Table  1. 

Wahlquist.  B.  T.  and  others.  1975. 
Mined-land  revegetation  without  sup- 
plemental Irrigation  in  the  arid  south- 
west, pp.  29.  31.  32. 

Woodward.  L.  W..  1943.  InfUtration 
capacities  of  some  plant  soil  complexes 
of  Utah  range  watershed  lands.  Ameri- 
can Geophysical  Union  Transactions, 
pt.  II.  pp.  468-473. 

Z'Berg-Nejedly  Forest  Practice  Act 
of  1973  (California  Forest  Practice 
Act).  Div.  4.  Chap.  8.  Pub.  Res.  Code, 
Article  2,  pp.  1-18. 

9  81S.111     Revegetation:    General    require- 
ments. 

Section  816.111  requires  that  the  op- 
erator, in  accordance  with  the  recla- 
mation plan  required  by  Section 
780.18<bK5).  promptly  seed  or  plant  all 
disturbed   areas,   except   water   areas. 


road  surfaces  and  Intensive  agriculture 
areas,  and  achieve  a  vegetative  cover 
that  is  similar  to  the  native  species  of 
the  disturbed  area.  One  of  the  princi- 
pal effects  of  vegetation  Is  to  stabilize 
the  soil  surface  with  respect  to  ero- 
sion. This  regulation  requires  stabiliza- 
tion of  the  soil  with  respect  to  erosion, 
not  prevention  of  erosion  when  it 
would  otherwise  be  a  natural  process. 
The  language  of  this  Section  has  been 
changed  to  make  it  consistent  with 
Section  515(b)(19)  of  the  Act  and  Sec- 
tion 816.111(b)(1)  of  these  regulations. 
The  change  was  made  by  deleting  the 
phrase  "of  species"  and  inserting  the 
phrase  "of  the  same  seasonal  variety." 

A  commenter  suggested  that  the 
logical  topical  sequence  would  be  for 
topsoil  to  be  placed  in  sequence  with 
or  Just  before  revegetation.  OSM  has 
not  accepted  this  comment.  Regula- 
tions dealing  with  particular  topics 
such  as  revegetation.  hydrology  and 
roads  have  been  grouped  together. 
OSM  does  not  believe  that  each  sub- 
stantive topic  can  t>e  located  next  to 
related  topics.  Topsoil  is  a  good  exam- 
ple. In  the  sequence  of  mining  oper- 
ations, topsoil  is  relevant  early  in  the 
operation  when  it  is  removed,  then 
when  It  is  regraded  and  revegetation 
begins.  The  Office  believes  that  the 
regulations  are  more  useful  if  they  are 
arranged  by  sut>stantlve  topics  rather 
than  attempting  to  put  them  in  a 
mining  sequence.  Part  816  was  re- 
leased as  a  preproposed  draft  in  July 
1978.  organized  in  the  logical  mining 
sequence.  Comments  on  that  draft 
almost  universally  asked  that  it  be  re- 
organized into  substantive  topic  group- 
ings. 

A  commenter  requested  that  because 
of  the  uncertainty  of  revegetation  in 
the  arid  and  semlarld  West  the  gener- 
al requirements  of  Section  816.111 
make  reference  to  the  ability  of  the 
vegetation  to  withstand  periods  of 
drought  with  a  resiliance  similar  to 
undisturbed  vegetation.  Since  the  re- 
quirements of  a  diverse,  effective  and 
permanent  cover  that  supports  the 
postmlning  land  use.  when  comple- 
mented with  the  performance  stand- 
ards of  Sections  816.116  and  816.117. 
combine  to  measure  hardiness,  no 
change  was  made. 

A  co:nmenter  disagreed  with  the  de- 
sirability of  using  native  vegetation, 
contending  that  it  would  not  be  ac- 
ceptable to  use  native  vegetation  for 
revegetation  of  disturbed  critical  areas 
because  of  slow  establishment  rates 
and  difficulty  in  obtaining  seed.  The 
commenter  stated  further  that  there 
are  many  species  which  do  not  happen 
to  be  native  but  for  which  seed  is 
available  and  which  provide  rapid 
cover  until  a  permanent  cover  can  be 
esUblished.  Section  515<b)  (19)  of  the 
Act  provides  for  the  use  of  native  and 
introduced  species,  and  therefore,  the 


use  of  species  that  provide  rapid 
ground  cover  is  permissible  under  Sec- 
tions 816  112  and  816.114  (b). 

A  commenter  suggested  that  any 
•quick-cover  species  be  of  a  type  which 
Is  not  palatable  to  wildlife.  The  Office 
has  not  changed  the  regulations  based 
on  this  comment.  The  Office  believes 
that  the  reclamation  plan  should 
specify  the  quick-cover  species  to  be 
used.  It  is  clear  from  Sections  816.113, 
816.114.  and  816.23(b)  that  a  quick- 
cover  species  is  intended  "to  control 
erosion. '  to  "provide  adequate  stabil- 
ity." and  to  protect  against  "excessive 
water  and  yurxd  erosion."  The  operator 
and  the  regialatory  authority  will  be 
able  to  determine  whether  wildlife  for- 
aging presents  a  threat  to  the  quick- 
cover.  The  Office  feels  that  a  choice  of 
cover  which  would  be  prevented  from 
becoming  t-.vlabiished  by  wildlife  forag- 
ing would  net  meet  the  requirements 
of  the  regulations,  unless  the  operator 
protects  the  area  from  use  by  wildlife. 

A  (Mmmenter  felt  that,  in  addition 
to  requiring  signs  and  markers,  the 
Office  should  require  that  the  permit 
area  be  securely  fenced  durinlg  and 
after  mining  in  order  to  protect  people 
and  animals  and  to  prevent  harm  to 
reclamation  efforts.  This  commenter 
asked  that  game-proof  fences  be  re- 
quired or,  at  a  minimum,  stock-proof 
fences.  The  Office  has  decided  not  to 
require  fencing  fcjr  all  mines.  Rather, 
the  Office  believes  that  the  meas;ires 
which  are  best  suited  to  ensure  safety 
and  protect  reclamation  areas  are 
better  determined  on  a  mine-by-mine 
basis  by  the  or>erator  and  the  regula- 
tory authority.  The  Office  has  based 
this  decision  on  the  fact  that  fencing 
is  expensive  and  may.  on  occasion, 
unduly  restrict  wildlife  ranges.  Also,  in 
many  mining  areas  there  is  no  need  to 
fence  against  livestock,  since  livestock 
do  not  roam  freely  in  the  area.  Howev- 
er, the  lack  of  fencing  regulations  does 
not  relieve  the  permittee  of  the  re- 
sponsibility associated  with  human 
safety  and  achieving  acceptable  reve- 
getation which  may.  in  some  cases,  re- 
quire control  of  wildlife  and  domestic 
livestock. 

A  feu'  commenters  recommended  a 
language  change  in  Section  816.111(a) 
to  exempt  areas  affected  by  mining  ac- 
tivity prior  to  the  effective  date  of  ap- 
plicable prime  farmland  provisions. 
The  suggestion  has  not  been  adopted 
In  Section  816.111(a).  The  issue  of 
which  lands  affected  by  mining  activi- 
ties prior  to  the  effective  date  of  the 
Act  are  subject  to  the  prime  farmland 
requirements  is  addressed  in  30  CFR 
785.12  and  the  preamble  for  that  Sec- 
tion. 

A  commenter  suggested  tliat  "pre- 
dominately" be  added  t>etween  the 
words  "species"  and  "native"  and  that 
the  Office  delete  "or  species  that  will 
support  the  approved  postmlning  land 
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use."  Since  Section  816.112  already 
provides  for  the  use  of  Introduced  spe- 
cies and  species  selection  is  based  on 
postmlning  land  use,  these  suggestions 
have  not  been  specifically  incorporat- 
ed tn  these  regulations. 

A  commenter  suggested  additional 
language  for  Section  816.111(b)(1) 
that  would  specifically  exempt  "spoil 
pile  areas  prior  to  leveling"  from  the 
revegetation  reqxilrements.  Section 
515(b)  (4)  of  the  Act  requires  that  the 
operator  stabilize  and  protect  all  sur- 
face areas  including  spoil  piles  to  ef- 
fectively control  erosion  and  attendant 
air  and  water  pollution.  It  may  be  dif- 
ficult and  often  impractical  to  revege- 
tate  spoil  piles  while  they  are  being 
"worked."  However,  when  spoil  piles 
are  not  contemporaneously  worked, 
they  must,  because  of  their  poUution 
potential,  be  protected  from  eroeion. 
Section  816.114  provides  for  the  use  of 
alternative  materials  to  control  ero- 
sion. Since  the  regulatory  authority 
may  determine  that  revegetation  is  es- 
sential to  stabilize  spoil  piles  that  are 
to  be  exposed  for  extended  periods  of 
time,  the  sug;gestion  has  not  been 
adopted. 

A  commenter  stated  that  tn  Section 
816.111(b)  (4)  the  term  "intensive  agri- 
culture" was  not  defined  and  suggest- 
ed the  term  "cultivated  crops"  from 
Section  701.5  and  a  definition  for 
"cropland."  OSM  has  cietermined  that 
the  definition  of  "cropland"  describes 
the  Intent  of  the  Section  and  the  term 
"cropland"  has  been  adopted. 

§816.112     Revegetation:  U«e  of  introduced 
species. 

Section  816.112  provides  for  the  use 
of  introduced  species  when  necessary 
to  achieve  the  approved  postmlning 
land  use  or  when  a  quick,  tonporary 
cover  is  needed  to  stabilize  the  area. 
Also,  the  introduced  species  must  be 
compatible  with  animal  and  plant  spe- 
cies of  the  area  and  meet  the  require- 
ments of  applicable  State  and  Federal 
seed  laws.  In  addition,  the  plan  ap- 
proved by  the  regulatory  authority 
must  provide  for  the  establishment  of 
permanent  vegetation  when  intro- 
duced species  are  used  for  quick  and 
temporary  cover. 

Many  introduced  species,  annual  and 
biannual,  become  established  more 
quickly  and  provide  more  abundant 
growth  than  perennials  and  may  in 
some  instances  be  used  to  advantage  in 
controlling  erosion  while  permanent 
pereimial  species  become  established. 
Establishment  of  native  species  nor- 
mally occurs  over  too  long  a  period  of 
time,  often  requiring  1  to  3  years  for 
establishment,  to  effectively  protect 
the  soil  and  hydrology  (Sampson. 
1952.  pp.  232;  Valentine,  1971.  pp.  279. 
and  Heady.  1975.  pp.  350-351).  Intro- 
duced species,  especially  annuals,  can 
be  used  as  a  "nurse  crop"  to  amello- 
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rate  severe  conditions  such  as  Intense 
insolation,  high  surface  temperature, 
and  rapid  evaporation  that  make  es- 
tablishment of  permanent  vegetation 
difficult  on  many  sites  (Plass.  1978). 
The  advantage  of  using  Introduced 
species  when  reclaiming  mined  lands  is 
supported  by  Aldon  (1978.  pp.  76). 
Grandt  (1978.  pp.  64).  FHass  (1978.  pp. 
58-59).  and  Power  and  others  (1978. 
pp.70). 

As  stated  in  the  preamble  of  the  pro- 
posed regtilations  (43  Fed.  Reg.  41775. 
Sept.  18.  1978),  the  requirement  for 
appropriate  field  trials  should  be  in- 
terpreted broadly  to  include  successful 
experience  with  species  In  the  mined 
area  or  a  similar  area.  Naturalized  spe- 
cies that  have  been  in  common  usage, 
such  as  the  tree  species  in  the  Great 
Plains,  will  generally  have  been  dem- 
onstrated to  be  acceptable.  However, 
the  operator  and  the  regulatory  au- 
thority must  be  mindful  of  the  geo- 
graphic adaptation  of  each  species, 
since  species  became  established  only 
under  (nnditions  similar  to  those 
under  which  they  evolved  (Sampson. 
1952,  p.  266).  and  of  the  many  plant 
species,  both  introduced  and  native, 
which  have  been  used  to  Improve  and 
stabilize  the  soil  (Sampson.  1952.  p. 
299). 

As  a  result  of  several  comments.  Sec- 
tion 816.112  has  been  modified  to  clar- 
ify the  conditions  for  using  intr(xiuced 
species.  A  proviso  has  been  added  on 
the  suitability  of  Introduced  species  as 
related  to  the  existing  Diani  and 
animal  species  of  the  region. 

A  commenter  suggested  new  wording 
for  this  Section  that  would  establish  a 
requirement  for  a  revegetation  plan. 
This  comment  has  not  been  accepted 
laecause  the  revegetation  requirements 
of  Section  779.19  su-e  an  integral  part 
of  the  reclamation  plan. 

A  conmienter  requested  that  this 
section  of  the  regulations  made  specif- 
ic reference  to  Executive  Order  11987, 
"Exotic  Organisms."  Since  the  regula- 
tions req\iir.e  that  all  seed  meet  appli- 
cable State  and  Federal  seed  or  Intro- 
duced-^jecles  statutes,  this  reference 
has  not  been  incorporated  In  the  regu- 
lations. 

A  commenter  did  not  want  any  use 
of  Introduced  species  allowed.  The 
suggestion  is  contrary  to  Section 
515(bX19)  of  the  Act  and  has  not  been 
adopted. 

A  commenter  urged  that  a  mix  of  in- 
troduced species  be  required  and 
argued  that  this  wotild  add  to  diversity 
of  ^jecies.  The  present  regulations 
allow  use  of  Introduced  species  for  a 
variety  of  needs  such  as  quick  cover, 
or  for  Mildltfe.  While  a  mixture  of  spe- 
cies is  usually  desired,  sometimes  a 
mixture  containing  introduced  species 
may  not  be  compatible  with  postmln- 
ing land  uses.  This  suggestion  has  not 
been  adopted. 
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A  number  of  commenters  contended 
that  the  requirement  for  appropriate 
field  tests  was  unnecessarily  rigid  and 
that  other  criteria,  such  as  growth 
chsmfiber.  greenhouse,  or  other  validly 
controlled  research  projects,  as  well  as 
mineslte  plots  that  are  established 
using  professionally  recognized  tech- 
niques, can  be  equally  valid  when  de- 
termining suitability  of  Introduced 
species.  Field  trials  are  basic  to  the 
regulatory  authorities'  objectives  of 
determining  desirability,  compatibil- 
ity, and  necessity  of  using  Introduced 
species;  thus,  the  commenters'  argu- 
ments are  rejected.  However.  OSM 
agrees  that  mineslte  plots,  when  prop- 
erly established  by  personnel  using 
recognized  techniques,  could  consti- 
tute field  tests  and  may  be  sufficient 
for  determining  the  desirability  of 
using  Introduced  species. 

7.  Several  commenters  were  con- 
cerned that  the  use  of  Introduced  sf>e- 
cies  would  reduce  the  overall  produc- 
tive potential  of  grazing  areas.  They 
recommended  additional  phrases  that 
were  intended  to  ensure  that  the  use 
of  introduced  species  did  not  reduce 
the  overall  productive  potential  of  an 
agricultural  unit  by  decreasing  the 
availablUiy  of  native  species.  As  a 
result  of  these  comments,  a  new  para- 
graph was  added  to  this  Section.  Since 
Paragraph  (c)  requires  that  introduced 
species  be  compatible  with  the  plant 
and  animal  species  of  the  region,  the 
Office  believes  this  requirement  will 
assure  that  native  species  are  used 
when  necrssary  to  maintain  the  over- 
all productivity  potential  of  an  agricul- 
tural unit,  especially  grazing  areas. 

In  addition,  these  commenters  sug- 
gested language  that  would  require 
that  measures  be  taken  to  establish 
native  species  when  introduced  species 
are  used  to  provide  a  quick,  tempo- 
rary, and  stabilizing  cover.  Since  the 
Act  does  not  mandate  that  all  areas 
disturl)ed  by  surface  mining  activities 
be  established  in  native  species  and 
the  regulations  require  that  species  be 
native  to  the  area  unless  the  regula- 
tory authority  aproves  the  use  of  in- 
troduced species,  the  suggestion  to  re- 
quire native  species  has  not  been  ac- 
cepted. However,  language  has  been 
added  to  assure  that  measures  are 
taken  to  establish  permanent  vegeta- 
tion when  introduced  species  are  used 
to  provide  a  quick,  temporary,  and  sta- 
bilizing cover. 

Several  commenters  contended  that 
this  Section  did  not  assign  a  responsi- 
bility for  making  the  conversion  from 
a  "quick,  temporary,  and  stabilizing 
cover"  of  Introiduced  species  to  a  per- 
manent cover  of  native  species.  These 
comments  have  been  accepted  and  lan- 
guage has  been  added  to  assure  that 
measures  to  establish  permanent  vege- 
tation are  included  In  the  plan  because 
establishment  of  a  quick  and  tempo- 
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rary  cover  may  not  provide  adequate, 
long-lasting  soil  sUbllity  for  a  slow-de- 
veloping climax,  such  as  oak-hickory, 
or  other  slow-developing  vegetative 
communities  not  readily  established 
by  succession.  These  slow-developing 
communities  must  be  seeded  or  plant- 
ed If  permanent  vegetation  is  to  be 
readily  established  and  erosion  mini- 
mized. 

A  few  commenters  suggested  the  in- 
corporation of  language  to  assure  that 
introduced  species  were  palatable  and 
nutritious  for  wildlife.  As  a  result  of 
these  comments  and  because  the  pur- 
pose of  the  Section  is  to  establish  con- 
ditions for  use  of  Introduced  species,  a 
new  paragragh  requiring  specific  con- 
sideration of  the  Introduced  species' 
compatibility  with  the  mutual  biotic 
community  has  been  added  that  re- 
quires that  Introduced  species  be  com- 
patible with  the  plant  and  animal  spe- 
cies of  the  region. 

Several  commenters  suggested  that 
"poisonous  ■  and  "toxic"  are  redun- 
dant because  the  words  are  virtually 
synonymous.  Since  most  States  have  a 
noxious  weed  list  and  in  order  to  avoid 
the  spreading  of.  and  subsequent  prop- 
agation of.  undesirable,  poisonous  and 
noxious  species,  the  seed  or  seedlings 
used  in  revegetating  disturbed  su-eas 
would  be  required  to  meet  Federal  and 
applicable  State  requirements  for 
purity.  The  suggestion  to  change 
"toxic"  to  "noxious"  has  been  accept- 
ed. 

A  commenter  argued  that  if  Intro- 
duces species  are  required  in  order  to 
reclaim  an  area  following  mining,  the 
area  Is  unsuitable  for  mining.  Another 
eommenter  contended  that  difficulty 
in  obtaining  seed  and  slowness  of  es- 
tablishment make  native  species  unde- 
sirable and  they  should  not  be  re- 
quired. Because  the  Act  provides  for 
the  use  of  native  and  Introduced  spe- 
cies "when  neceasary  and  desirable" 
(Sections  515(bHl»),  the  Office  has  re- 
tained the  provision  for  their  use. 

(  8I€.l  13     R«vegeUtlon:  Timing. 

This  Section  requires  the  operator 
to  seed  or  plant  during  the  first 
normal  or  recommended  planting 
period  for  the  land-resource  area.  To 
minimize  erosion  and  reduce  stream 
siltation.  the  regraded  area  should  be 
seeded  as  quickly  as  possible  after  the 
reclamation  grading  Is  completed 
(Vogel.  1974.  pp.  175.  and  Vogel  and 
Berg,  1968). 

Seeding  Immediately  after  grading 
takes  advantage  of  a  seedbed  provided 
by  the  grading  and  can  improve  the 
chances  of  establishing  a  plant  cover 
before  erosion  patterns  are  formed. 
When  rills  form,  it  becomes  more  diffi- 
cult to  establish  a  plant  cover  that  ef- 
fectively controls  erosion.  A  temporary 
cover  of  small  grains,  grasses,  or  le- 
gumes is  required  when  necessary  to 


effectively  control  erosion  while  a  per- 
manent cover  is  being  established. 

The  requirements  of  Section  816.113 
are  intended  to  assure  that  there  will 
be  no  major  time  lag  between  comple- 
tion of  regradlng  and  seeding  and 
planting  of  the  area  to  be  revegctated. 
As  stated  by  Sampson  (1952.  p.  245). 
the  time  of  seeding  depends  upon  the 
method  of  land  preparation  and  the 
forage  species  used:  and  Vogel  (1974, 
p.  175)  states  that  seedt>ed  preparation 
is  essential  for  successful  establish- 
ment of  seeded  vegetation.  Annuals 
such  as  small  grains,  grasses,  or  le- 
gumes can  be  used  to  protect  the  site 
and  aid  in  the  establishment  of  peren- 
nial species  (Plass,  1978,  p.  58).  In 
many  locations,  suitable  species  are 
available  and  climatic  conditions  are 
favorable  for  establishing  seedlings 
that  provide  ground  cover  for  erosion 
control  throughout  a  major  portion  of 
the  year  (Plass.  1978.  p.  58). 

The  content  of  this  Section  is  re- 
quired in  several  State  reclamation 
regulations.  (Indiana,  p.  5;  Montana,  p. 
47;  New  York.  p.  III-37;  and  Ohio.  p. 
24).  Also,  seeding-tlme  benefits  are  rec- 
ognized In  various  State  guidelines 
(Iowa.  Item  10;  Kentucky,  p.  12;  New- 
Mexico,  p.  11;  Pennsylvania,  p.  21  and 
appendices  I,  II,  III  and  IV;  and  Utah, 
p.  6). 

Some  commenters  felt  the  last  sen- 
tence of  the  Section  was  out  of  place 
since  it  referred  to  mulching,  and  it 
was  suggested  that  the  mulching  lan- 
guage should  be  deleted  from  this  Sec- 
tion. Other  commenters  suggested 
that  the  last  sentence  be  deleted  be- 
cause the  language  of  the  proposed 
regulation  states  that  mulching  is  re- 
quired. These  commenters  argued  that 
mulching  was  not  required  by  Section 
816.114.  They  contended  that  mulch 
should  be  applied  only  when  necessary 
at  a  time  and  by  methods  that  will  not 
show  adverse  effects  to  establishing 
vegetation.  The  Office  recognizes  that 
duplicatioc  did  exist  and  this  sentence 
of  the  Section  has  l)een  revised  by  de- 
leting the  mulching  statement  and  re- 
taining the  requirement  for  seeding. 

§8I«.114     RevegeUtion:       Mulching       and 
other  luil  •tabilizing  practice!*. 

Under  Section  816.114.  the  mulching 
requirement  is  flexible  and  the  type, 
use.  benefits,  and  necessity  of  mulch 
and  soil  stabilizing  materials  will  be  at 
the  discretion  of  the  regulatory  au- 
thority. 

Mulches  such  as  straw,  hay.  bark, 
wood  chips,  and  wood  fiber,  which  are 
widely  used  for  erosion  control  and  es- 
tablishment of  vegetative  materials 
may  be  utilized.  Also,  the  establish- 
ment of  annual,  herbaceous  plants 
provides  an  in  situ  mulch  that  will 
protect  the  site  and  aid  In  the  estab- 
lishment of  a  permanent  cover  com- 
posed   of    perennial    plants.    Selected 


chemical  soil  stabilizers  may  be  used 
alone  or  in  combination  with  appropri- 
ate mulches  not  only  to  reduce  erosion 
but  to  aid  in  vegetative  establishment. 
Plass  (1978)  states  that  the  use  of  an- 
nuals can  be  beneficial  in  establishing 
perennial  species.  The  moisture- 
saving,  soil-stablizing.  and.  conse- 
quently, seeding-establishment  bene- 
fits of  mulching  are  documented  by 
Vogel  (1974).  Other  literature  recog- 
nizing the  benefits  of  mulch  are  Aldon 
(1978.  p.  78).  Grim  and  HUl  (1974.  pp. 
189-190).  Environmental  Protection 
Agerury  (1976.  pp.  81-87);  Armiger 
(1976.  p.  8);  Aldon  (1975.  pp.  21.  26); 
Wahlqulst  (undated,  pp.  189.  190); 
Packer  and  Christensen  (yndated.  p. 
28);  and  Envirormiental  Protection 
Agency  (1973,  p.  151). 

Section  816.114  requires  that  mulch 
or  soil  stabilizers  be  used  on  regraded 
and  topsoiled  areas  except  where  the 
permittee  can  demonstrate  that  alter- 
native procediM-es  will  achieve  vegeta- 
tive success  and  do  not  cause  or  con- 
tribute to  air  or  water  pollution.  The 
regulatory  authority  may.  on  a  case- 
by-case  t}asis.  approve  the  use  of  alter- 
native procedures.  This  flexibility  in 
the  mulching  requirement  is  Intended 
to  acconunodate  those  conditions 
where  the  permittee  can  demonstrate 
that  mulching  is  not  beneficial. 

The  regulatory  authority  may  re- 
quire mechanical  or  chemical  anchor- 
ing of  mulch  when  anchoring  is  neces- 
sary to  protect  the  soil  and  vegetation. 
The  En\ironmenLal  Protection  Agency 
(1973.  p.  151),  states  that  mulches 
must  be  selected  to  fit  the  climatic 
conditions  in  the  area  where  they  will 
be  used;  and  Aldon  (1978,  p.  77)  re- 
ports that  hay  mulch,  crimped  in 
twice,  provides  a  stable,  loog-lasting 
mulch  on  mine  spoils  in  the  southwest. 
EPA  (1973,  p.  152)  states  that  runoff 
control  can  be  achieved  by  the  use  of 
surface  stabilizers  that  reduce  erodlbi- 
lity  of  the  surface. 

Aimual  grasses  and  grains  may  be 
used  alone  or  in  combination  with 
other  mulches  when  the  regulatory 
authority  determines  they  will  provide 
adequate  erosion  control  and  will  pre- 
vent establishment  of  perermlal  spe- 
cies that  are  approved  for  the  post- 
mining  land  use.  Plass  (1978.  p.  58) 
states  that  grasses  are  usually  the 
most  reliable  vegetation  for  site  pro- 
tection and  that  perermlals  can  be 
seeded  with  annuals  or  when  annuals 
mature. 

Chemical  soil  stabilizers  may  be  used 
alone  or  in  combination  with  appropri- 
ate mulches  and  vegetative  covers  ap- 
proved for  the  postmining  land  use. 
The  purpose  of  a  chemical  binder  or 
tack  is  to  stabilize  soil  temporarily 
against  wind  and  water  erosion  and 
prevent  evaporation  of  water  from  the 
soil  surface,  until  the  treated  area  be- 
comes vegetatlvely  stabilized.  Binders 
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may  be  nsed  to  stabilize  the  soil  tem- 
porarily until  seeding  can  be  per- 
formed. EPA  (1976.  p.  81)  states  that 
chemical  binders  are  effective  in  re- 
taining soil  moisture.  Plass  (1978.  p. 
60)  states  that  poljninyl  acetate,  acryl- 
ic copolymers,  and  vegetable  gums  can 
be  applied  safely  with  seed  and  fertil- 
izer.    , 

This  Section  has  been  restructured 
to  set  forth  more  clearly  the  subject 
matter.  Paragraph  (a)  of  the  proposed 
regulations  has  been  divided  into 
Paragraphs  (a)  and  (b).  Paragraph  (c) 
is  virtually  the  same  as  In  the  pro- 
posed regulations,  and  a  new  Para- 
graph (d)  that  provides  for  the  use  of 
chemical  soil  stabilizers  has  been 
added. 

A  commenter  stated  that  the  Section 
heading  "mulching"  was  too  restric- 
tive and  suggested  that  a  heading  such 
as  "mulches  and  soil  stabilizing  mate- 
rials" would  be  more  appropriate  since 
reliable  methods  for  erosion  control 
include  not  only  a  variety  of  mulches 
but  chemical  soil  stabilizers  and 
aimual  vegetation.  It  is  believed  the 
term  "soil  stabilizing"  Is  appropriate. 
However,  the  word  "practices"  is  pref- 
erable to  "materials"  because  the  Sec- 
tion addresses  the  use  of  materials  and 
cultural  practices.  The  heading  has 
been  accordingly  modLfie(L 

Several  commenters  requested  lan- 
guage denoting  that  a  sufficient  quan- 
tity of  mulch  must  be  used.  The  term 
"suitable"  connotes  that  a  kind  and 
amount  of  mulch  adequate  to  achieve 
the  necessary  stabilization  is  required. 
Therefore,  additional  descriptive  lan- 
guage is  deemed  unnecessary. 

A  commenter  argued  that  the 
mulching  requirements  of  Section 
816.114  would  be  virtually  impossible 
to  erxforce  since  they  did  not  contain  a 
specified  minimum  amount  of  mulch 
to  be  applied  to  the  land.  The  regula- 
tions have  not  been  changed  to  accom- 
modate this  request  because  of  the 
varied  site  needs  and  benefits  derived 
from  the  use  of  mulch.  The  regulatory 
authority  should  determine  the 
amount  and  type  of  mulch  on  a  slte- 
by-site  basis. 

A  number  of  commenters  made  the 
point  that  not  all  mulches  under  every 
condition  require  anchoring.  This  is 
valid  and  the  regulations  are  revised 
to  allow  the  regulatory  authority  to 
determine  when  mulch  anchoring  is 
required. 

5.  Several  commenters  expressed 
concern  that  Section  816.114  of  the 
proposed  regulations-  was  too  restric- 
tive and  did  not  adequately  address 
the  use  of  annual  grasses,  especially 
cereals,  and  chemical  soil  stabilizers  as 
mulch.  This  suggestion  is  adopted  and 
the  Section  expanded  to  make  it  clear 
that  chemical  soil  stabilizers  and 
annual  grasses  may  be  used  alone  or  in 
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combination  with  appropriate 

mulches. 

6.  Several  commenters  requested  the 
addition  of  a  paragraph  that  would  re- 
quire mulching  of  a  regraded  area 
when  topsoil  has  not  been  redistribut- 
ed within  5  working  days  after  comple- 
tion of  backfilling  and  regrading.  Nu- 
merous factors  such  as  slope,  season  of 
the  year,  and  precipitation  are  basic  to 
determining  the  need  for  mulch;  thus 
the  mulching  requirements.  Including 
time  constraints,  should  be  deter- 
mined by  the  regulatory  authority  on 
a  local  or  site-specific  basis.  The  opera- 
tor is  required  to  control  erosion 
during  backfilling  and  grading  as  well 
as  during  the  topsoillng  operation; 
therefore.  It  will  be  necessary  that  the 
operator  protect  the  disturbed  area 
from  eroslcm  during  periods  of  pro- 
longed exposure. 

S  816.115     Revegetation:  grazing. 

Section  816.115  relates  to  grazing  on 
recently  revegetated  areas.  The  pur- 
pose of  this  Section  is  to  incoriMjrate 
Livestock  control  practices  essential  to 
determine  the  ability  of  the  species 
when  established  to  withstand  use  by 
livestock  where  the  postmining  land 
use  Is  to  be  range  or  pastureland.  This 
requirement  Is  Intended  to  assure  that 
the  permanent  vegetation  will  support 
livestock  at  about  the  number  that 
would  be  supported  had  the  area  not 
been  mined. 

Livestock  grazing  may  not  be  desir- 
able on  reclaimed  land  until  the  seed- 
lings are  established  and  can  sustain 
managed  grazing.  The  need  for  the 
control  of  livestock  Is  supported  by 
Aldon  and  Springfield.  1977;  Grandt. 
1978.  p.  65;  Sampson.  1952.  p.  232;  Val- 
lentlne.  1971.  p.  279;  Heady.  1975,  pp. 
350-351;  and  Stoddart  et  al..  1975.  p. 
483;  and  USDI.  Bureau  of  Indian  Af- 
fairs, Chap.  Ill,  1961.  p.  14.  The  opera- 
tor may,  on  his  own.  restrict  such  graz- 
ing for  some  time  after  revegetation  is 
accomplished  in  order  to  avoid  aug- 
mented seeding  which  would  extend 
the  period  of  his  bond  liability.  How- 
ever, in  order  to  assure  that  the  vege- 
tation will  sustain  its  Intended  use 
when  the  use  Is  range  or  pasture  land. 
It  is  essential  that  liefore  the  bond  is 
released  the  reclaimed  area  be  subject- 
ed to  the  stresses  comparable  to  the 
permanent  use. 

It  Is  stated  in  House  Report  No.  95- 
218.  p.  106  (95th  Cong..  1977).  that  the 
word  "effective",  as  used  in  Section 
515(bX19)  of  the  Act,  "describes  both 
the  productivity  of  the  plant  species 
concerning  its  utility  to  the  intended 
land-ur>e  (e.g.,  nutritional  value  for 
livestock)  as  well  as  its  capability  of 
stabilizing  the  soil  surface  with  respect 
to  reducing  siltatians  to  premining 
background  levels."  Thus,  when  the 
post-mining  land-use  Is  range  or  pas- 
tureland,  grazing  is  required.  The  type 
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and  extent  of  grazing  is  to  be  such 
that  It  will  establish  the  utility  of  the 
planted  species  and  demonstrate  the 
survival,  coverage  and  productivity  of 
the  revegetatlon. 

1.  Several  commenters  felt  that  graz- 
ing of  the  reclaimed  land  should  be 
done  at  a  time  and  stocking  rate 
agreed  upon  by  the  surface  owner  or 
manager  and  the  regulatory  authority. 
It  was  argued  that  there  should  be  site 
specific  decisions  since  grazing  may 
not  be  practical  or  desirable  due  to 
size,  location,  accessibility,  or  various 
other  factors  related  to  livestock  use. 
Since,  the  factors  mentioned  by  the 
commenters  would  preclude  pasture- 
land  as  the  post-mining  land-use.  the 
area  involved  would  not  come  within 
the  requirement  of  this  Section  and 
these  comments  were  not  accepted. 

2.  A  commenter  argued  that  the  per- 
mittee should  be  required  to  fence  the 
area  to  prevent  grazing  while  the 
plants  are  becoming  established.  The 
proposal  was  not  adopted  since  Sec- 
tion 816.112  provides  adequate  con- 
trols to  assure  prompt  establishment 
of  an  effective  vegetative  cover  and 
Sections  816.116  and  816.117  ensure 
that  permanent  vegetation  is  success- 
fully established.  Thus,  the  absence  of 
a  fencing  requirement  does  not  relieve 
the  permittee  of  the  responsibility  to 
use  whatever  methods  are  necessary. 
Including  fencing,  to  achieve  success- 
ful revegetation  of  the  disturbed  area. 

3.  Commenters  argued  that  the  Sec- 
tion should  be  deleted  since  the  reve- 
getation standards  for  success  are  enu- 
merated in  Section  816.116.  In  addi- 
tion, the  commenters  contended  the 
language  was  ambiguous  t>ecause  of 
the  phrase  "stocking  rate  equal  to  or 
less  than  approved  by  the  regulatory 
authority"  could  be  construed  to  mean 
zero  cattle  (livestock).  Since  Section 
816.116  does  not  provide  a  test  of  the 
vegetative  species'  ability  to  sustain 
use  by  livestock  when  the  post-mining 
land-use  is  range  or  pastureland,  the 
Section  was  not  deleted.  However,  the 
language  was  changed  to  make  it  clear 
that  the  revegetated  area  was  to  be 
stocked  at  a  rate  approximately  equal 
to  that  for  similar  non-mined  land. 
The  Office  made  this  change  to  assure 
that  the  regulatory  authority  had  the 
opportunity  to  evaluate  the  grazing 
utility  and  the  ability  of  the  vegeta- 
tion to  sustain  use  by  livestock. 

4.  Several  commenters  suggested 
leaving  livestock  grazing  to  the  discre- 
tion of  the  applicant  since  they  did 
not  think  OSM  was  proposing  that  the 
applicant  must  stock  reclaimed  land. 
The  grazing  requirement  is  Intended 
to  assure,  when  the  post-mining  land- 
use  is  range  or  pastureland,  that  the 
permanent  vegetation  can  be  main- 
tained when  used  by  livestock  and  will 
support  livestock  numbers  comparable 
to  the  number  that  could  be  supported 


had  the  area  not  been  mined.  The 
grazing  requirement  will  enable  the 
regulatory  authority  to  evaluate  the 
grazing  utility  of  the  vegetation.  Since 
this  requirement  will  be  an  especially 
valuable  test  when  the  post-mining 
vegetation  is  to  be  grazed  by  livestock, 
the  Office  did  not  accept  the  recom- 
mended regulation  change. 

Others  said  there  was  no  need  or  au- 
thority to  require  that  the  mine  enter 
the  cattle  business  and  they  stated 
that  the  Section  should  be  deleted. 

This  Section  is  not  Intended  to  re- 
quire that  each  miner  go  Into  the  live- 
stock business.  However,  the  Office 
feels  that  when  the  reclaimed  lands 
are  to  be  used  for  livestock  grazing,  it 
is  essential  that  the  regulatory  author- 
ity be  able  to  determine  whether  the 
revegetation  will  actually  sustain  such 
use. 

5.  Commenters  suggested  that,  in 
areas  with  less  than  26  inches  of  aver- 
age atuiual  precipitation,  the  grazing 
requirement  should  be  five  years  in- 
stead of  two.  Other  commenters  sup- 
ported the  two-year  requirement,  stat- 
ing It  would  allow  the  regulatory  au- 
thority and  the  operator  an  opportuni- 
ty to  determine  if  the  revegetation 
effort  is  succeasful  for  the  Intended 
land-use  and  will  be  an  especially  valu- 
able test  for  the  low-rainfall-severe  cli- 
matic conditions  of  the  West.  To 
assure  that  grazing  was  not  required 
during  time  critical  to  the  growth  and 
establishment  of  new  seedlings,  the 
grazing  requirement  was  left  at  two 
years. 

6.  A  commenter  suggested  requiring 
that  the  regulatory  authority  deter- 
mine when  vegetative  cover  that  Is  sat- 
isfactory for  grazing  has  been  estab- 
lished. It  was  arffued  that  the  present 
wording  would  allow  for  the  Initiation 
of  grazing  immediately  after  seeding. 
The  Office  did  not  accept  the  sugges- 
tion since  the  operator  is  responsible 
for  the  success  of  the  revegetation  and 
would  not  want  to  Jeopardize  his 
newly  established  seedlings  by  initiat- 
ing grazing  before  the  vegetation  was 
adequately  established. 

7.  Commenters  stated  that  the  Sec- 
tion ignores  good  range  management 
practices  and  suggested  requiring  that 
grazing  "shall  be  in  accordance  with 
range  management  techniques  consti- 
tuting the  best  technology  currently 
available."  It  was  argued  good  man- 
agement frequently  requires  alternat- 
ing years  of  grazing  and  non-use  of 
certain  grazing  land.  The  Office  recog- 
nizes that  many  livestock  operations 
rely  on  deferment  and  rest  rotation 
grazing  systems  to  maintain  or  in- 
crease the  amount  of  forage  that  is 
available  for  use  by  livestock.  The 
Office  believes  that  these  grazing  sys- 
tems can  be  temporarily  modified, 
when  necessary,  to  meet  the  two-year 
grazing   requirement   without   endan- 


gering the  survival,  coverage  and  pro- 
ductivity of  the  vegetation;  therefore, 
the  suggestion  was  not  accepted. 

8.  A  commenter  suggested  an  amend- 
ment to  provide  that  revegetation 
should  have  the  same  nutritional 
value  for  livestock  as  the  native  range. 
The  Office  believes  that  the  regula- 
tory authorities'  approval  of  the  recla- 
mation plan  Ls  an  adequate  safeguard 
to  assure  nutritional  value  of  the  spe- 
cies to  be  used  since  the  regulatory  au- 
thority should  not  approve  a  plan  that 
does  not  contain  species  and  reclama- 
tion procedures  to  assure  effective  pro- 
ductivity. 

$816,116    RcTcrctation:  Standards  of  sur- 
ces*. 

Section  816.116  requires  that  success 
of  revegetation  be  measured  by  tech- 
niques approved  by  the  regulatory  au- 
thority. The  regulatory  authority  Is  to 
consult  with  appropriate  State  and 
Federal  agencies  to  determine  the 
proper  techniques  for  measuring  the 
vegetation  that  will  be  involved.  These 
requirements  are  based  on  Kuchlers 
work  that  is  cited  in  the  preamble  for 
Section  779.19. 

Technical  guides  published  by 
United  States  Department  of  Agricul- 
ture (USDA)  or  United  SUtes  Depart- 
ment of  the  Interior  (USDI)  or  refer- 
ence areas  can  be  used  for  assessing 
adequacy  of  the  ground  cover  and  pro- 
ductivity of  the  revegetated  area. 
Many  Federal  agencies  have  technical 
guides  for  evaluating  the  vegetative  re- 
source on  the  lands  they  serve.  These 
technical  guides  set  forth  procedures 
to  be  used  when  collecting  basic  and 
sound  resource  information  and  con- 
tain standards  for  evaluating  the  land 
and  associated  vegetative  resource. 
USDA  and  USDI  have  basic  field  daU 
for  most  soils  and  types  of  vegetation. 
This  basic,  site  specific.  Information 
can  be  used,  when  approved  by  the 
regulatory  authority,  to  establish 
standards  for  determining  success  of 
ground  cover  and  production  of  a  par- 
ticular site.  Should  site  specific  infor- 
mation not  be  readily  available  for  the 
particular  soils  and  vegetative  type  of 
the  permit  area,  the  procedures  set 
forth  in  the  technical  guides  can  be 
used  to  collect  the  ground  cover  and 
production  Information.  « 

When  reference  areas  are  used  as  a 
basis  for  determining  success  of  vege- 
tation It  will  be  necessary  that  the  op- 
erator measure,  using  standard  tech- 
niques that  are  approved  by  the  regu- 
latory authority,  the  composition  of 
the  vegetation  and  the  ground  cover  of 
the  reference  area  and  the  permit 
area.  The  measurements  of  the  two 
areas  will  be  used  to  determine  compa- 
rability since  the  reference  area  must 
be  similar  to  and  representative  of  the 
geology,  soils,  slope,  and  vegetation  in 
the  i>ermit  area.  The  areas  will  t>e  used 


to  measure  ground  cover,  productivity 
(stocking  for  trees  and  shrubs),  and 
species  diversity.  Any  of  a  number  of 
vegetation  measuring  techniques  may 
t»e  authoriaed  by  the  regulatory  au- 
thority to  measure  the  vegetati(xi  of 
the  permit  area  and  reference  areas 
before  mining  and  when  measure- 
ments are  required  during  the  period 
6f  responslblUty  as  set  forth  in  SectiMi 
816.116(bKl)  of  the  regulations.  When 
permit  areas  contain  more  than  one 
soil  or  vegetative  type  it  wiU  be  neces- 
sary to  use  a  reference  area  that  is 
representative  of  each  site.  The  mea- 
surements of  the  vegetation  and 
groiuid  cover  of  the  reference  area  and 
the  permit  area  will  be  used  by  the 
regulatory  authority  to  determine 
when  the  disturbed  area  has  been  ade- 
quately revegetated. 

The  period  of  reiponslbUlty  begins 
when  the  ground  cover  or  productivity 
for  cropland  that  is  not  designated  as 
prime  farmland  equals  the  approved 
standard  after  the  last  year  of  aug- 
mented seeding,  fertilizing,  irrigation 
or  other  work  intended  to  ensure  suc- 
cessful vegetation.  The  cultural  prac- 
tices of  seeding,  fertilizing.  Irrigating 
sind  other  locally  acceptable  practices 
wUl  not  be  considered  augmentative 
for  cropland  or  pastureland  when  the 
cultural  practice  und  the  rate  of  appli- 
cation is  an  accepted  local  agricultural 
practice  that  can  be  expected  to  con- 
tinue as  a  postmlning  practice.  Also,  to 
a.ssure  that  the  vegetation  Is  capable 
of  self-regeneration  and  plant  succes- 
sion, the  ground  cover  and  production 
when  applicable  shall  equal  the  ap- 
proved standard  for  the  last  two  con- 
secutive years  of  the  resiwnsibnity 
period. 

The  period  of  responsibility  is  based 
on  annual  precipitation;  this  regula- 
tion provides  a  list  of  source  docu- 
ments that  can  be  used  to  determine 
aimual  preci{)itation  at  the  site.  In  ad- 
dition to  the  source  documents,  the  re- 
sponsibility period  may  be  based  on  10 
years  of  continuous  and  reliable  pre- 
cipitation records  from  stations  locat- 
ed in  or  adjacent  to  the  mine  plan 
area.  When  annual  precipitation  is 
based  on  Information  other  than  that 
contained  In  official  records  that  are 
cited  in  the  regulation,  the  data  must 
span  ten  years.  This  period  Is  thought 
to  be  the  minimum  number  of  years 
necessary  to  obtain  a  reliable  indica- 
tion of  the  annual  precipitation  since 
extreme  seasonal  variations  could 
result  in  misleading  information  if  a 
shorter  time-frame  were  used. 

Ground  cover  and  productivity  of 
the  revegetated  area  will  be  considered 
equal  when  they  are  at  least  M  per- 
cent of  the  cover  or  production  of  the 
reference  area  with  90  percent  statisti- 
cal confidence.  Eighty  percent  statisti- 
cal confidence  is  required  on  shrub 
land.  These  are  confidence  levels  com- 


monly used  for  the  respective  vegeta- 
tive types.  Whoi  technical  guides  are 
being  used,  90  percent  of  the  standard 
approved  by  the  regulatory  authority 
will  be  considered  equaL  Exceptions 
may  be  granted  when  the  area  has 
previously  been  mined,  the  area  is  to 
be  used  for  industrial  or  residential 
use  within  two  years  after  grading  is 
completed,  when  the  area  is  to  be  used 
for  cropland  or  when  the  area  is  to  be 
devek>p>ed  for  fish  and  wildlife  or  for- 
estland.  At  a  minimum,  the  ground 
cover  of  previously  mined  areas  shall 
not  be  less  than  can  be  supported  by 
the  best  available  topsoil  or  other  suit- 
able material  or  no  less  than  the 
ground  cover  that  existed  before  the 
area  was  redisturtied  and  shall  be  ade- 
quate to  control  erosion.  Thus,  the  op- 
erator is  required  to  provide  erosion 
contrcri  equal  to  or  greater  than  that 
which  existed  prior  to  mining  and  the 
replaced  soil  could,  in  instances  where 
improvements  can  be  made  in  the 
vegetative  growth  medium,  support  a 
vegetative  cover  that  provides  more 
protection  than  existed  before  the  pre- 
viously mined  area  was  redistvirbed. 
Temporary  ground  cover  can  be  used 
when  the  area  is  to  be  used  for  resi- 
dential or  industrial  punwses  within 
two  years  after  re  grading  is  completed 
but  the  operator  is  not  relieved  of  his 
responsiblity  to  control  erosion.  Thus, 
annual  plants,  mulches,  soil  stabilizers 
or  a  combination  of  materials  that  will 
control  erosion,  could  be  determined 
acceptable  by  the  regulatory  authori- 
ty. 

The  cropland  requirements  of  this 
Section  are  intended  to  apply  to  land 
that  is  used  as  cropland  but  is  not 
prin»e  farmland.  The  success  of  revege- 
tation of  this  cropland  is  based  on  pro- 
duction. The  period  of  responsibility, 
five  or  ten  years.  Is  to  start  at  the  time 
of  initial  planting  of  the  crop  that  is 
to  be  used  to  determine  success.  That 
CTfyp  should  be  specified  In  the  recla- 
mation plan  and  should  be  one  that 
can  reasonably  be  expected  to  be  used 
as  a  post-mining  crop. 

The  crop  prodtiction  standard  is  to 
be  based  on  a  reference  area  or  other 
standards  that  are  based  on  the  tech- 
nical guides  as  approved  by  the  regula- 
tory authority.  Production  shall  be 
considered  equal  to  premining  produc- 
tion If  It  Is  at  least  90  percent  of  the 
approved  standard  for  the  last  two 
years  of  the  responsibUity  period.  The 
use  of  90  percent  of  the  approved 
standard  as  the  standard  of  success  is 
to  allow  for  those  climatic  variations, 
e.g.,  temperature,  timeliness  of  precipi- 
tation, etc.,  that  may  affect  produc- 
tion during  the  two  consccuthe  grow- 
ing seasons  that  production  is  meas- 
ured to  determine  revegetation  suc- 
cess. 

When  the  area  is  to  be  developed  for 
fish  and  wildlife  management  or  for- 


estland,  the  success  of  revegetaticxi 
shall  be  determined  on  the  stodcing  of 
trees,  shrut>s  or  half-shurbs,  and 
ground  cover.  Stocking  rates  are  to 
ensure  establishment  of  live  trees  suf- 
ficient in  number  to  use  the  suitable 
and  available  growing  space.  When 
fish  and  wildlife  or  recreation  axe  the 
primary  postmlning  land  use,  a  pat- 
tern of  distribution  varying  In  density 
may  provide  a  higher  or  better  use 
thsji  when  plant  species  are  distribut- 
ed more  uniformly.  Stocking  standards 
are  required  instead  of  yield  standards 
(production)  because  <^  the  number  of 
years  required  lor  trees  to  reach  a 
marketable  age  and  shrubs  and  half- 
shrutis  to  reach  a  size  that  allows  a 
direct  measuranent  of  jrield  as  com- 
pared to  the  production  of  a  reference 
area  or  technical  guides  on  production. 

The  ground  cover  of  areas  to  be  used 
for  fish  and  wildlife  management  or 
forestland  must  be  at  least  70  percent 
of  the  ground  cover  of  the  reference 
area  with  90  percent  statistical  confi- 
dence to  l>e  considered  acceptable,  or, 
if  the  regulatory  authority  determines 
that  another  amount  of  ground  cover 
will  control  erosion,  that  amount  can 
be  determined  acceptable. 

The  ground  cover  requirement  is  re- 
duced for  areas  to  be  used  for  fish  and 
wildlife  management  and  forestland 
because  the  use  of  grass  and  legumes, 
when  used  for  site  protection,  has  dis- 
couraged tree  planting  (Plass.  1978.  p. 
59).  Plass  (p.  60)  also  states  that  shrub 
species  are  desirable  components  of  a 
vegetative  cover  on  sites  where  forest- 
ry and  wildlife  uses  are  (Xffitemt>lated, 
and  Vogel,  (1973.  p.  204)  states  that 
herbaceous  vegetation  covering  7f  per- 
cent or  more  of  the  ground  will  strong- 
ly complete  with  trees  planted  at  the 
same  time.  This  degree  of  ground 
oover  approximates  standards  required 
in  Section  81S.116(d)  (1)  and  (2). 

The  operator  is  required  to  maintain 
fences.  If  they  are  necessary,  and  to 
manage  properly  the  revegetated  area, 
and  may  be  required  by  the  regulatory 
authority  to  conduct  periodic  measure- 
ments of  vegetation,  soil  and  water 
when  the  regulatory  authcMity  deter- 
mines that  the  management  practices 
and  measurements  are  essential  to 
assure  compliance  with  these  regula- 
tions antf  achievements  of  vegetative 
suxxess.  The  practices  and  measure- 
ments may  be  required  for  the  dura- 
tion of  the  pteriod  of  responsibility. 

This  Section  provides  for  the  use  of 
a  fixed  standard  for  determining  suc- 
cess of  vegetation  when  permit  areas 
are  40  acres  or  less.  To  be  eligible  the 
operator  must  have  a  permit  for  40 
acres  or  less  and  the  permit  area  must 
receive  more  than  it  inches  of  annual 
precipitation.  The  use  of  the  standards 
in  Section  816.116(d)  is  contingent  on 
meeting  the  above  requlrem«it5  and 
obtaining   the   regulatory   authority's 
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approval  to  use  the  standards  of  this 
Subsection  when  determining  success 
of  revegetatlon. 

The  operator  will  be  required  to 
maintain  a  minimum  of  70  percent 
ground  cover  for  five  consecutive  years 
on  areas  planted  to  herbaceous  species 
as  «ill  as  areas  planted  to  herbaceous 
and  woody  species.  When  woody 
plants  are  part  of  the  postmlnlng  land 
use,  a  mlmimum  stocking  of  400  woody 
plants  Is  required  per  acre.  A  mlmi- 
mum of  800  woody  plants  Is  required 
per  acre  on  steep  slopes.  Success  of 
stocking  is  to  be  determined  at  the  end 
of  the  five  year  period  of  responsibili- 
ty. The  basis  for  the  ground  cover  re- 
quirement Is  discussed  In  the  preamble 
of  Section  816.117.  The  regulatory  au- 
thority may  set  more  stringent  stock- 
ing and  ground  cover  standards  If  they 
are  required  to  prevent  pollution,  pro- 
tect quality  of  the  environment  and 
health,  safety  and  general  welfare  of 
the  public.  Since  local  and  regional  re- 
forestation practices  vary  In  the  rec- 
ommended number  of  trees  per  acre,  it 
Is  believed  the  minimum  of  400  trees 
and  shrubs  will  provide  sufficient 
flexibility  to  satisfy  most  regionally 
recommended  reforestation  practices 
and  allow  the  regulatory  authority  to 
Increase  the  number  of  trees  per  acre 
when  local  reforestation  practices  war- 
rant. 

These  regulations  will  allow  for  the 
flexibility  required,  as  a  result  of  the 
diverse  climatic  and  soil  conditions,  to 
properly  measure  the  different  vegeta- 
tive types  that  are  found  In  the 
mining  areas. 

I.  Many  commenters  argued  that 
the  reference  area  concept  is  not  prac- 
ticable, that  other  established  proce- 
dures and  proven  techniques  should  be 
allowed  to  determine  success  of  reve- 
getatlon.  that  measurement  tech- 
niques should  be  left  to  the  approval 
of  the  regulatory  authority  and  that 
rewording  is  needed  for  clarification. 
USDA  Forest  Service  and  Soil  Conser- 
vation Service  and  USDI  Bureau  of 
Land  Management,  Bureau  of  Indian 
Affairs.  Geological  Survey.  Bureau  of 
Mines,  and  Fish  and  Wildlife  Service 
currently  have  established  technical 
guides  and  proven  techniques  for  de- 
scribing rangeland  sites  and  evaluating 
the  vegetative  resource  on  the  lands 
they  administer  or  serve.  The  Soil 
Conservation  Service  range  site  guides 
and  evaluation  procedures  described  In 
the  National  Range  Handbook  (1976) 
are  unlformally  accepted  and  used  for 
assessment  of  the  private  lands 
throughout  the  United  States.  The 
National  Range  Handbook  was  pre- 
pared for  use  by  all  rangeland  manag- 
ers interested  In  resource  conservation 
programs.  Other  federal  agencies  cited 
above  have  established  and  proven 
techniques  for  evaluating  success  of 
vegetation     establishment,     condition 
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and  trend.  These  data  banks  are  fre- 
quently relied  upon  when  seeking  In- 
formation on  vegetation.  Therefore, 
the  Office  has  decided  to  revise  the 
proposed  regulation  to  allow  for  use  of 
other  technical  guides  In  place  of  ref- 
erence areas  to  measure  the  success  of 
revegetatlon. 

Section  816.116  has  been  rewritten 
to  provide  an  alternate  to  reference 
areas.  Section  816.116(a)  specifies  that 
the  Director  will  approve  technical 
guides  from  among  those  published  by 
USDA  or  USDI  which  may  be  used  In 
lieu  of  approved  references  areas,  as  a 
basis  for  determining  whether  the  re- 
vegetation  Is  successful  under  the 
standards  In  Section  816.116<bX3). 

Section  816.116<bKl)  was  amended 
to  conform  with  the  preceding  Section 
which  now  allows  the  regulatory  au- 
thority to  use  either  reference  areas  or 
other  technical  guides  approved  by 
the  Director  for  assessing  ground 
cover  and  productivity. 

2.  Several  commenters  suggested 
changing  the  requirements  of  Sections 
816.116(bKlKl)  and  (11)  to  maintain 
vegetation  equal  to  reference  areas  (or 
other  standards)  to  periods  ranging 
from  two  years  to  10  or  more  years. 
The  regulations  Implement  the  time 
periods  specified  In  Section  S15(bK20) 
of  the  Act  so  these  requirements 
cannot  be  changed. 

).  Many  commenters  objected  to  the 
requirement  that  ground  cover  and 
productivity  be  equal  to  the  standards 
for  each  consecutive  year  of  the  re- 
sponsibility period.  They  argue  that 
annual  measurements  are  unnecessar- 
ily expensive  and  such  data  from 
newly  established  vegetation  has  little 
utility.  Further,  It  was  requested  that 
the  regulations  speclflcaUy  address 
when  the  responsibility  period  begins. 
Some  suggest  the  only  requirement 
should  be  to  achieve  equal  ground 
cover  and  productivity  by  the  end  of 
the  responsibility  period.  Numerous 
other  time  spans  were  considered  both 
at  the  beginning  and  the  end  of  the 
period.  Since  vegetative  response 
varies  greatly  due  to  a  wide  array  of 
factors,  especially  Influenced  by  local 
climate,  several  commenters  Indicated 
that  consecutive  year  measurement 
should  be  required  to  counteract  the 
effects  of  an  extraordinarily  good 
year. 

Section  515<bK19)  of  the  Act  re- 
quires establishment  of  vegetation  at 
least  equal  In  extent  of  cover  to  the 
natural  vegetation  and  Section 
515(bK20)  requires  five  or  10  years  of 
responsibility  for  at  least  that  amount 
of  cover  after  the  last  major  work  as- 
suring success.  The  Office  interprets 
this  to  mean  that  cover  must  meet  the 
standards  at  the  start  of  the  responsi- 
bility period  and  cover  and  productiv- 
ity must  meet  the  standards  at  the 
end     of     the     responsibility     period. 


Therefore,  the  regulations  were 
changed  to  require  measurements  that 
show  vegetation  at  least  equal  to 
standards  for  ground  cover  to  Initiate 
the  responsibility  period  and  to  stand- 
ards for  both  ground  cover  and  pro- 
ductivity for  two  consecutive  years  at 
the  end  of  the  period.  The  consecutive 
years  should  not  Immediately  follow 
augmentation  practices  but  occur  at 
the  end  of  the  responsibility  period  to 
minimize  the  effects  of  the  augmenta- 
tion. 

4.  Several  commenters  wish  to  allow 
seeding,  fertilizing  or  irrigation  during 
the  responsibility  period.  Section 
515<bX20)  of  the  Act  specifies  that  the 
period  of  responsibility  extends  for 
five  (or  10)  years  after  the  last  year  of 
augmented  seeding,  fertilizing.  Irriga- 
tion or  other  work.  Therefore,  no  addi- 
tional seeding,  fertilizing  or  Irrigation 
can  occur  after  start  of  the  period  of 
respKjnslblllty  for  determining  success 
of  revegetatlon.  If  such  augmentation 
is  necessary,  then  the  period  begins  to 
run  anew.  The  augmented  seeding,  fer- 
tilizing and  Irrigation  does  not  apply 
to  croplaiKl  and  pastureland  that  can 
be  expected  to  have  a  similar  postmln- 
lng use  and  which  should  be  managed 
In  accordance  wltli  acceptable  local  ag- 
ricultural practices. 

5.  Section  816.116<bK2)  was  amended 
to  provide  for  the  use  of  a  wider  range 
of  reliable  source  material  when  deter- 
mining annual  pr«»clpltatlon.  To  con- 
fine the  deteaninatlon  of  precipitation 
to  the  use  of  a  small  scale  map  would 
not  provide  accurate  Information  in 
areas  where  precipitation  averages  are 
highly  variable  In  short  distances, 
such  as  mountains,  mesas  and  valleys. 
The  regulations  now  Include  a  list  of 
example  materials  that  may  be  used  as 
source  documents  when  making  deter- 
minations on  precipitation. 

6.  Various  commenters  suggested 
either  increasing  or  decreasing  the 
percent  of  cover  and  productivity  re- 
quirements of  Subsection 
816.1 16(bX3).  Further,  some  contend- 
ed that  success  should  be  determined 
on  the  basis  of  annual  measurements 
throughout  the  period  of  responsibili- 
ty while  others  stated  that  success 
should  be  based  on  measurements 
taken  the  last  year  of  responsibility.  It 
is  believed  that  the  90  percent  require- 
ments for  ground  cover  and  produc- 
tion Is  an  equivalent  measure  of  suc- 
cess since  there  has  to  be  a  t>aslc  as- 
sumption that  productivity  will  contin- 
ue to  Improve  with  time  when  the  land 
has  t)een  restored  to  the  original  pro- 
ductive capacity.  The  additional  In- 
crease resulting  from  time  will  be  due 
to  a  combination  of  factors  Including 
microbial  activity  and  Increased  organ- 
ic matter  content.  Further,  a  two-year 
minimum  time  base  Is  required  to  ade- 
quately assess  the  ability  of  a  perma- 


nent  vegetative   cover   to   regenerate 
and  sustain  plant  succession. 

7.  Several  commenters  were  con- 
cerned that  the  use  of  introduced  spe- 
cies would  reduce  the  overall  produc- 
tive potential  of  grazing  areas.  They 
recommended  additional  phrases  that 
were  intended  to  ensure  that  the  use 
of  introduced  species  did  not  reduce 
the  overall  productive  potential  of  an 
agricultural  urxit  by  decreasing  the 
availability  of  native  species.  As  a 
result  of  these  comments  and  com- 
ments discussed  in  paragraph  9  of  this 
section,  a  new  paragraph  was  added. 
Since  SubsectioQ  (c)  requires  that  in- 
troduced species  be  compatible  with 
the  plant  and  ar\imal  species  of  the 
region,  the  office  believes  these  re- 
quirements will  assure  that  native  spe- 
cies are  used  when  necessary  to  main- 
tain the  overall  productivity  potential 
of  an  agricultural  unit,  especially  graz- 
ing areas. 

In  addition  these  commenters  sug- 
gested lan^nage  that  would  require 
that  measures  be  taken  to  establish 
native  species  when  introduced  species 
are  used  to  provide  a  quick,  tentporary 
and  stabUi^ng  cover.  Since  the  Act 
does  not  mandate  that  all  areas  dis- 
turbed by  surface  mining  activities  be 
established  in  native  species  and  the 
regulations  require  that  species  be 
native  to  the  area  unless  the  regula- 
tory authority  approves  the  use  ot  in- 
troduced species,  the  suggestion  to  re- 
quire native  species  was  not  accepted. 
However,  language  has  been  added  to 
assure  that  measures  are  taken  to  es- 
tablish permanent  vegetation  when  In- 
troduced species  are  used  to  provide  a 
quick,  temporary  and  stabilizing  cover. 

8.  Some  commenters  argued  that 
ground  cover  and  productivity  should 
both  be  measured  for  all  land  uses. 
The  regulations,  however,  allow  for 
consideration  of  productivity  alone,  in 
the  case  of  cropland,  and  for  grouiKi 
cover,  together  with  stocking,  in  the 
case  of  fish  and  wildlife  habttal  uses. 
In  all  other  cases,  both  ground  cover 
and  productivity  standards  must  be 
met.  The  office  believes  the  com- 
menter's  suggestion  would  have  result- 
ed in  onerous  requirements  unrelated 
to  sound  reclamation  goals.  Under  Sec- 
tion 515<bK20)  of  the  Act,  croplaiKl  Is 
to  be  restored  without  regard  to 
"cover,"  since  productivity  Is  the  ap- 
propriate measure  of  farmland  suc- 
cess. For  fish  and  wildlife  habitat,  pro- 
ductivity is  less  important  than  cover, 
since  the  floral  community  provides 
shelter  to  the  animal  communities,  not 
only  food.  An  emphasis  on  productiv- 
ity would  unduly  restrict  post-mining 
vegetation  in  a  manner  at  variance 
with  }  51&(bXa4)  of  the  Act. 

9.  In  response  to  comments.  Subsec- 
tion 816.116(bK3Hi)  has  been  modi- 
fied. The  proposed  regulation  required 
that  the  previously  mined  area,  as  well 
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as  the  unmined  portion  of  the  mine 
plan  area,  be  restored  to  ground  cover 
equal  to  the  ground  cover  of  the  best 
topsoil  of  the  mine  plan  area.  Such  a 
requirement  may  not  be  attainable  on 
that  portion  of  the  mine  plan  area 
that  has  been  previously  dlsturt>ed 
and  would  be  cause  for  operators  to 
skip  previously  mined  areas  when  re- 
questing a  permit.  Thus,  the  previous- 
ly mined  areas  would  never  be  re- 
claimed to  their  potentiaL  This  Sec- 
tion has  been  revised  to  encourage 
vegetative  improvement  of  the  pre- 
mined  portion  of  a  mining  plan  and.  as 
a  minimum,  to  require  revegetatlve 
cover  equal  to  that  which  existed  prior 
to  remlnlng.  These  requirements 
should  provide  Incentive  for  operators 
to  include  within  their  mining  plan 
those  areas  that  have  been  previously 
disturbed.  It  will  also  encourage  the 
regulatory  authority  to  recognize  the 
plant  growth  potential  of  the  overt>ur- 
den  materials  of  the  redisturbed  area 
and  require  the  operator  to  utilize  the 
most  favorable  plant  growth  medium 
existing  in  the  redisturbed  area.  The 
operator  may  be  required  to  improve 
the  plant  growth  mediiun  over  that 
which  existed  prior  to  redisturbtng  the 
area. 

10.  Commenters  suggested  that  the 
productivity  standards  for  prime  farm- 
land be  covered  not  in  this  general  re- 
vegetation  Section  but  separately  in 
Section  823.  That  suggestion  was 
adopted  to  provide  greater  clarity. 

11.  Commenters  argued  that  the 
phrase  "for  any  significant  portioci  of 
the  mined  area"  was  ambiguous  and 
should  be  deleted.  It  was  further 
argxied  that  careful  selection  of  sam- 
pling or  reference  areas  and  nonbiased 
random  sampllr^  of  them  for  produc- 
tion and  ground  cover  will  produce  re- 
sults which  wUl  clearly  show  the 
degree  to  which  portions  of  the  reha- 
bilitated area  do  or  do  not  meet  the  re- 
vegetation  requirements.  The  Office 
agreed  with  these  commrats  and  this 
phrase  has  been  eliminated  from  Sec- 
Uoo816.116(bK3)(iii). 

12.  Comments  on  standards  for  tree 
and  shrub  stocking  suggested  develop- 
ing appropriate  standards  for  assess- 
ing ground  cover  success  when  herba- 
ceous plants  are  used  with  woody 
plants.  The  standards  used  to  assess 
ground  cover  or  productivity  for  other 
postmtning  land  uses  often  reduce 
woody  plant  survival  and  growth.  A  re- 
duction in  ground  cover  will  favor 
better  survival  and  Improve  growth. 
This  Is  particularly  Impwlant  for  com- 
mercial tree  species.  The  new  Subsec- 
tion 816.116<bM3Xlv)  will  provide  a  de- 
sired reduction  In  ground  cover  while 
providing  acceptable  erosion  control. 
The  degree  of  reduction  approximates 
standards  given  In  Section  816.116(d) 
(1)  and  (2),  and  is  believed  adequate  to 
stabiliae  the  revegetated  area. 
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13.  A  commenter  suggested  that 
Subsection  816.116<cX2)  be  changed  to 
require  only  annual  Boil  tests  to  deter- 
mine the  amount  of  lime  and  ferUllxer 
to  use  as  a  topdresslng.  Since  the  p>ro- 
posal  would  not  necessarily  have  a  uni- 
versal application  and  could  eliminate 
other  potential  testing  needs,  it  was 
determined  that  this  part  of  the  regu- 
lation should  be  retained.  In  addition, 
the  existing  regulations  encompass  the 
suggestion  and  Include  other  tests  that 
may  be  approved  by  the  regulatory  au- 
thority. 

14.  Several  commenters  objected  to 
the  40-acre  limitation  of  Section 
816.116(d)  while  others  proposed  a 
new  Subsection  for  40-acre  permits  in 
areas  that  receive  less  than  26  inches 
of  annual  precipitation.  These  regula- 
tions will  allow  use  of  the  reference 
area  concept  where  deemed  necessary 
without  Imposing  It  where  it  is  not 
necessary.  The  rewording  of  Section 
816.116(a)  has  accommodated  the  re- 
quest by  providing  for  the  use  d  the 
reference  area  or  technical  guidance 
procedures  that  are  approved  by  the 
regulatory  authority. 

15.  Commenters  argued  that  it  was 
not  necessary  that  the  standards  of 
Subsection  816.116(d)  be  met  for  five 
consecutive  years.  They  contended 
that  the  Important  point  is  that  cover 
be  satisfactory  when  evaluated  after 
five  full  years  from  the  last  complete 
reseeding  effort.  The  Office  concurs 
that  a  critical  point  exists  at  the  time 
of  release  but  to  control  erosion,  it  is 
equally  Important  that  the  grotind 
cover  requirements  be  maintained 
throughout  the  5  year  resr>onsibllity 
period.  Therefore,  no  change  was 
made. 

16.  A  number  of  commenters  sug- 
gested that  the  ground  cover  require- 
ments of  Subsection  816.116(dX2)  were 
not  adequate  to  control  erosion.  The 
commenter's  recommendations  varied 
from  70-90  percent.  Since  one  of  the 
primary  purposes  of  vegetative  cover  is 
to  stabilize  the  soil  surface  with  re- 
spect to  erosion,  this  suggestion  was 
accepted  and  the  ground  cover  re- 
quirements raised  from  50  to  70  per- 
cent. This  will  allow  adequate  area  ad- 
jacent to  tree  seeding  that  Is  competi- 
tion free.  This  competition  free  space 
is  necessary  for  trees  to  survive  and 
grow.  This  final  determination  of 
ground  cover  was  based  on  USDA.  Soil 
(Doneervation  Service  Technical  Re- 
lease No.  51  (Rev.  2).  that  indicates 
there  would  be  about  %  leas  soil  ero- 
sion with  70  percent  ground  cover 
than  with  50  percent  ground  cover. 
This  minimum  percent  ground  cover 
In  paragraphs  (1)  and  (2),  does  not 
preclude  the  regulatory  authority  re- 
quiring a  higher  percentage  when  de- 
termined necessary  to  correct  specific 
erosion  problems. 
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17.  Commentew  suggested  that  be- 
cause the  term  "steep  sloije"  was  used 
In  Subsection  816.116<dX2),  It  should 
be  defined.  Since  "steep  slope"  Is  de- 
fined In  Section  701.8.  It  does  not  need 
defining  in  this  Section  of  the  reg\ila- 
tions.  Further,  It  was  suggested  that 
the  definitions  for  herbaceous  species 
and  ground  cover,  be  included  In  the 
definitions  In  Section  701.5.  Since 
these  terms  have  special  application  to 
this  Section  they  are  retained  in  this 
Section. 

18.  A  commenter  suggested  the 
phrase  "grass  like  plants"  should  be  a 
part  of  the  definition  of  herbaceous  in 
Section  8l6.116(dK3).  The  Resource 
Conservation  Glossary,  Soil  Conserva- 
Uon  Society  of  America,  1976.  p.  25g. 
defines  grasslike  plants  as  a  "plant 
that  resembles  true  grasses,  for  exam- 
ple, sedges  and  rushes,  but  is  taxo- 
nomically  different."  These  species 
occtir  in  sniall  amounts  in  some  plant 
communities.  However,  the  Office  also 
recognizes  that  the  frequency  of  oc- 
currence of  grasslike  plants  on  a  site 
may  be  due  to  use  or  abuse  of  the 
original  vegetation  of  the  site.  Thus, 
the  occurrence  of  grasslike  plants  on 
most  properly  managed  sites  would  be 
undesirable  and  the  Office  has  reject- 
ed the  suggestion. 

9  816.117    RcvegeUtion:    Tr«c    and    thrub 
■tocking  for  for«st  land. 

Section  816.117  sets  standards  for  re- 
forestation. The  Section  establishes 
criteria  for  determining  stocldng  of 
commercial  and  noncommercial  tree 
species  and  shrubs  or  half -shrubs.  The 
tree  or  shrub  must  have  been  In  place 
for  two  years,  be  alive  and  healthy  and 
have  at  least  one  third  of  its  length  in 
live  crown  to  be  countable  toward  the 
degree  of  stocking.  When  multiple 
stems  resulting  from  root  crown  or 
root  sprouts  occur  only  the  tallest 
stem  that  is  over  one  foot  high  is 
countable  toward  the  number  of  stems 
per  unit  area. 

To  express  the  characteristics  of  a 
woody  plant  community,  the  term 
"stocking"  was  adopted  since  It  is 
widely  used  and  is  a  generally  accept- 
ed term  to  describe  the  number  of 
woody  plants  or  stems  per  unit  area. 

Two  general  woody  plant  forms  are 
usually  recognized  In  a  forest  ecosys- 
tem. These  are  trees,  commercial  and 
non-commercial  species,  and  shrubs 
which  Include  the  half  shrubs.  E^ach 
should  have  separate  stocking  stand- 
ards that  recognize  their  respective 
biological  and  ecological  requirements; 
therefore,  the  stocking  standards  are 
based  on  life  form  rather  than  geo- 
graphical regions.  This  will  allow  for 
the  use  of  trees  and  shrubs  on  all  dis- 
turbed land  as  a  logical  revegetatlon 
alternative  for  the  approved  postmln- 
Ing  land  use.  The  recognition  of  the 
two  woody  plant  forms  will  provide  an 
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opportunity  to  develop  a  more  diverse 
plant  community  without  Interfering 
with  the  postmlnlng  land  use  objec- 
tives. 

Section  816.117(b)  sets  forth  the 
minimum  performance  standards  for 
areas  where  commercial  forest  land  is 
the  approved  postmlnlng  land  use. 
These  standards  require  a  minimum 
stocking  of  450  trees  or  shrubs  per 
acre.  In  addition,  seventy-five  percent 
of  the  countable  trees  or  shrubs  must 
be  of  commerlcal  species.  Ground 
cover  on  commercial  forestland  is  to 
be  determined  in  accordance  with  Sec- 
tion 818.116<bK3Kiv).  The  five  or  10 
year  period  of  responsibility  shall 
begin  when  the  ground  cover  is  70  per- 
cent of  the  ground  cover  of  the  refer- 
ence area  with  90  percent  statistical 
confidence  or  when  the  regulatory  au- 
thority determines  that  the  ground 
cover  Is  adequate  to  control  erosion 
and  when  the  stocking  is  equal  to  or 
greater  than  450  trees  and  shrubs  per 
acre.  The  operator  Is  required  at  the 
end  of  the  responsibility  period  to  pro- 
vide documentation  showing  that  the 
standards  for  stocking  of  trees  and 
shrubs  and  groundcover  have  been  ac- 
complished on  the  revegetated  area. 

The  minimum  stocking  standards  for 
commercial  tree  species  were  adopted 
to  recognize  variances  in  proven  refor- 
estation practices  and  they  provide  an 
acceptable  minimum  standard  for 
eastern  and  western  conditions.  The 
regulatory  authority  is  encouraged  to 
increase  the  stocking  rate  when  local 
and  regional  reforestation  practices  in- 
dicate that  an  Increase  is  desirable. 
Permitting  the  use  of  shrubs  would 
Improve  species  diversity,  enhance 
wildlife  hablUt  and  provide  for  the 
use  of  nitrogen  fixing  nurse  crops  for 
the  commercial  species. 

The  ground  cover  requirement  Is  In- 
tended to  reduce  excessive  competition 
for  woody  plant  seedlings  since  ground 
cover  is  the  logical  criterion  for  assess- 
ing potential  competition.  Vogel.  1973, 
p.  204,  sUtes  that  "herbaceous  vegeta- 
tion covering  70  percent  or  more  of 
the  ground  will  strongly  compete  with 
trees  planted  at  the  same  time."  Thus, 
the  reduction  in  ground  cover  Is  appro- 
priate to  mitigate  the  effects  of  com- 
petition on  woody  plant  survival  and 
growth;  however,  the  ground  cover 
must  be  adequate  to  control  erosion. 

The  minimum  standards  for  areas 
where  woody  plants  are  used  for  wild- 
life management,  recreation,  shelter 
belts  or  forest  uses  other  than  com- 
mercial forestland  are  set  forth  in  Sec- 
tion 816.117(c).  An  Inventory  of  trees, 
half  shrubs  and  shrubs  is  to  be  con- 
ducted on  a  reference  area,  and  the 
reclamation  stocking  and  ground  cover 
must  approximate  those  of  the  refer- 
ence area.  Additionally,  local  and  re- 
gional recommendations  regarding 
species     composition,     spacing     and 


planting  arrangements  are  to  be  used, 
and  tree  and  shrub  stocking  Is  to  be 
equal  to  or  greater  than  90  percent  of 
the  stocking  of  woody  plants  of  the 
same  life  form  on  the  reference  area. 
When  the  stocking  requirements  are 
met  and  acceptable  ground  cover  is 
achieved,  the  five  or  10  year  responsi- 
bility period  shaU  begin.  Upon  expira- 
tion of  the  responsibility  period,  the 
permittee  must  provide  documenta- 
tion showing  that  the  stocking  is  equal 
to  or  greater  than  90  percent  of  the 
referenc«  area  with  80  percent  statisti- 
cal confidence  and  that  the  ground 
cover  on  the  revegetated  area  satisfies 
Section  816.117(bK3Klv). 

The  reference  area  is  to  be  used  to 
determine  vegetative  composition  of 
the  area  prior  to  mining.  This  infor- 
mation will  enable  the  regulatory  au- 
thority to  determine  the  extent  to 
which  the  postmlnlng  land  use  will  im- 
prove the  area.  The  reduced  ground 
cover  requirement,  compared  to  that 
contained  in  Section  816.1 16(bK3),  rec- 
ognizes the  need  to  reduce  competition 
from  herbaceous  species  when  estab- 
lishing trees  and  shrubs. 

1.  Several  reviewers  expressed  con- 
cern that  the  introductory  paragraph 
to  Section  816.117  implied  that  the 
Section  was  restricted  to  commercial 
tree  species.  Since  the  Act  specifies 
the  establishment  of  a  diverse  effec- 
tive permanent  vegetative  cover  of  the 
same  seasonal  variety  native  to  the 
area,  this  Section  actually  applies  to 
all  woody  plants,  commercial  tree  spe- 
cies, noncommercial  tree  species, 
shrubs  and  half-shrubs.  These  com- 
ments suggest  the  introductory  para- 
graph specifically  identify  the  scope  of 
Section  816.117.  Differences  in  the  bio- 
logical and  ecological  requirements  for 
species  within  the  woody  plant  life 
forms  preclude  the  use  of  one  set  of 
standards  for  assessing  woody  plant 
success.  Therefore,  a  set  of  standards 
was  developed  for  commercial  tree  spe- 
cies and  one  for  the  noncommercial 
tree  species,  shrubs  and  half-shrubs. 
The  Section  was  revised  to  satisfy 
these  comments. 

2.  In  response  to  a  commenter,  the 
term  "stocking."  (the  number  of 
plants  per  unit  area),  was  adopted  as 
the  measure  to  determine  woody  plant 
success.  This  term  is  comparable  to 
the  point  count  used  in  the  California 
Forest  Practices  Act  and  similar  Acts 
In  Washington  and  Oregon.  The  crite- 
ria for  identifying  individual  trees  or 
shrubs  to  count  as  one  toward  meeting 
the  stocking  requirements  are  retained 
In  Section  816.117(a). 

3.  Section  816.117(b)  applies  to  those 
areas  planted  with  commercial  tree 
species.  These  are  species  recommend- 
ed by  local  and  regional  reforestation 
practices  to  provide  at  maturity  specif- 
ic wood  products.  Several  commenters 
recommended  a  minimum  stocking  of 
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400  to  450  trees  per  acre.  The  Office 
believes  that  450  trees  per  acre  will 
provide  sufficient  flexibility  to  satisfy 
most  recommended  reforestation  prac- 
tices and  allow  the  regulatory  authori- 
ty to  Increase  the  number  of  trees  per 
acre  when  local  reforestation  practices 
warrant  Increasing  the  number.  Local 
and  regional  reforestation  practices 
which  are  regularly  used  to  achieve 
specific  forest  management  objectives 
vary  In  the  recommended  nimiber  of 
trees  per  acre.  Public  comments  Indi- 
cated minimum  stocking  of  450  trees 
per  acre  would  be  appropriate  nation- 
ally. Therefore,  there  Is  no  need  to 
limit  this  Section  to  areas  west  of  the 
100th  meridian. 

4.  A  few  comments  relating  to  stock- 
ing advocated  planting  species  of  trees 
and  shrubs  useful  for  wildlife  habitat 
with  the  commercial  tree  species.  This 
would  increase  species  diversity  and 
provide  opportunities  for  multiple  use 
situations  of  the  site.  Since  no  specific 
number  or  percentage  was  proposed,  a 
limit  of  25  percent  of  the  average 
stocking  per  acre  was  set.  This  per- 
centage would  pro\ide  about  400  trees 
of  commercial  tree  species  per  acre 
which  is  the  lowest  stocking  limit  pro- 
posed by  the  commenters. 

5.  A  commenter  proposed  deleting 
the  phrase  "to  achieve  90  percent  sta- 
tistical confidence  for  tree  stocking 
when  determining  the  beginning  of 
the  five  to  10  year  responsibility 
period."  This  was  adopted  because 
there  will  be  adequate  control  over 
stocking  at  the  end  of  the  five  to  10 
year  responsibility  period. 

6.  Comments  were  made  about  the 
lack  of  standards  to  assess  the  adequa- 
cy of  herbaceous  ground  covers  used 
with  woody  plants.  The  standards  for 
other  postmlnlng  land  uses  require  a 
ground  cover  that  often  reduces  tree 
or  shrub  sul-vival  and  growth.  Reduc- 
ing ground  cover  to  a  minimum  that 
provides  adequate  erosion  protection 
will  favor  tree  survival  and  growth. 
Section  816.116(b)(3Kiv)  has  been 
adopted  in  response  to  these  com- 
ments. The  rationale  for  these  stand- 
ards is  contained  in  the  part  of  the 
preamble  relating  to  Section 
816.116(b)(3Miv). 

7.  Subsections  816.117(cKlH2)  and 
(3)  apply  to  areas  where  commercial 
tree  species,  non-commercial  tree  spe- 
cies, shrubs  and  half-shrubs  are  used 
for  wildlife  habitat,  shelter  belts  and 
other  forest  use.  Reference  areas  are 
used  to  assess  vegetation  success  since 
they  will  describe  natural  distributions 
of  species,  proportional  distribution  by 
life  forms  and  woody  plant  stocking. 
Standards  for  success  of  ground  cover 
In  Section  816.1 16(b)(3)(iv)  will  apply. 
The  objective  is  to  approximate  spe- 
cies diversity,  seasonal  variety  and  re- 
generative capacity  at  least  equal  In 
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extent  to  the  natural  vegetation  of  the 
area. 

8.  A  commenter  stated  that  a  forest- 
ed area  when  deforested,  will  result  In 
a  loss  of  biomass  which  requires  many 
years  for  replacment.  This  Is  recog- 
nized. The  regulations  have  a  self-re- 
generative requirement  for  vegetation 
and  the  operator  Is  held  liable  until 
the  regulatory  authority  is  satisfied 
that  the  status  required  by  the  regula- 
tions is  achieved.  When  this  Is 
achieved,  as  In  successful  reforestation 
activities,  the  vegetation  will  continue 
to  increase  and  the  former  biomass 
win  be  8w:hleved  In  the  future.  No 
change  In  this  section  was  needed, 
therefore. 

$S  816.131  and  816.132    Cessation  of  oper- 
ations. 

These  Sections  require  persons  con- 
ducting surface  mining  activities  who 
cease  operations  on  either  a  tempo- 
rary or  permanent  basis  to  eliminate 
safety  hazards  and  assure  environmen- 
tal protection.  Including  erosion  con- 
trol and  mitigation  of  visual  degrada- 
tion. Authority  for  these  Sections  Is 
found  in  the  Act  in  Sections  102,  201, 
501,  503,  504,  509.  510.  and  515. 

Section  816.131(a)  specifies  that  in 
the  event  of  temporary  shutdown,  sur- 
face facilities,  including  such  items  as 
equipment  and  storage  facilities,  that 
are  in  areas  where  mining  has  not  yet 
commenced,  shall  be  secured  to  Insure 
against  hazard  to  the  public  health 
and  safety  and  to  the  environment. 
One  commenter  suggested  that  oper- 
ations should  be  allowed  to  temporar- 
ily cease  as  a  result  of  unforeseen  cir- 
cumstances without  closing  all  surface 
access  to  underground  operations,  and 
that  no  notice  to  the  regulatory  au- 
thority of  temporary  cessation  be  sub- 
mitted. Section  816  applies  only  to  sur- 
face mining  and  the  phrase  "and  close 
all  surface  access  opening  to  under- 
ground operations"  was  deleted  as  in- 
applicable, since  underground  mines 
are  regulated  by  Section  817.131.  How- 
ever, under  paragraph  816.131(b),  noti- 
fication may  be  required  since  It  will 
assist  In  enforcement  administration 
and  will  enable  the  regulatory  authori- 
ty to  evaluate  closure  plans  in  a  timely 
manner. 

Under  Section  816.131(b).  the  opera- 
tor is  required  to  advise  the  regulatory 
authority  of  his  intentions  to  tempo- 
rarily cease  operations.  The  operator 
shall  include  in  his  cessation  plans: 
the  total  acres  that  will  have  been  af- 
fected, kind  of  reclamation  to  be  done 
prior  to  cessation  and  identification  of 
those  activities  that  will  continue 
during  the  temporary  cessation.  One 
commenter  contended  that  identifying 
the  activities  which  will  continue 
during  the  temporary  cessation  is  un- 
necessary. However,  Section  101(e)  of 
the  Act  states  that  one  purpose  of  the 
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Act  is  to'minlmlze,  so  far  as  practical, 
the  adverse  environmental  effects  of 
mining  operations.  The  provision  in 
Section  816.131(b)  would  assure  notifi- 
cation to  the  regulatory  authority  of 
those  activities  which  would  protect  or 
improve  the  environment  and  assure 
that  the  provisions  of  this  Section 
were  being  met.  It  also  would  give  the 
regulatory  authority  the  opportunity 
to  modify  the  plan  If  different  meas- 
ures were  appropriate. 

Several  commenters  suggested  revis- 
ing Section  816.131(b)  by  defining  the 
temporary  cessation  of  operations  In 
terms  of  time  (planned  vs.  unplanned) 
as  well  as  deletion  of  the  statement  of 
activities  that  will  continue  during  a 
temporary  cessation.  The  adverse  envl- 
rorunental  effects  from  an  operation 
during  temporary  cessation  of  oper- 
ation would  be  essentially  the  same  re- 
gardless of  the  fact  that  the  cessation 
was  plarmed  or  unplanned.  However, 
due  to  the  nature  of  stirface  mining, 
adverse  weather,  labor  disputes,  and 
the  coal  market  itself,  temporary  ces- 
sation of  mining  is  relatively  common. 
Many  of  these  temporary  cessations 
are  brief,  often  a  week  or  less.  To  elim- 
inate relatively  unproductive  paper- 
work, which  would  be  both  time-con- 
suming and  expensive  and  would  place 
a  large  burden  on  the  regulatory  au- 
thority, the  phrase  "for  a  period  of  30 
days  or  more  or  as  soon  as  it  Is  known 
that  a  temporary  cessation  will  extend 
beyond  30  days"  was  added  to 
816.131(b).  OSM  believes  that  In  most 
cases  regulatory  authorities  may  find 
it  difficult  to  respond  to  conditions  in 
a  meaningful  way  In  less  than  30  days. 
The  plan  which  must  be  provided  will 
assure  that  environmental  protection 
measures  necessary  under  the  permit 
will  continue  or  that  appropriate  alter- 
native measures  have  been  brought  to 
the  regulatory  authority's  attention. 
This  will  facilitate  meaningful  evalua- 
tion of  the  closure  measures  and 
permit  their  modification  if  necessary. 

Section  816.132(a)  defines  the  oper- 
ations which  must  be  completed  when 
permanent  cessation  of  surface  mining 
activities  occurs.  In  order  to  fulfill  the 
purposes  of  the  Act  under  Section  102, 
which  basically  are  the  protection  of 
public  health  and  safety  and  environ- 
ment, complete  reclamation  Ls  manda- 
tory when  an  operation  ceases.  Addi- 
tionally, this  may  deter  an  operator 
from  abandormient  of  the  site,  since 
abandonment  without  proper  reclama- 
tion would  constitute  violation  of  the 
performance  standards  and  could  lead 
to  bond  forfeiture. 

A  conunenter  suggested  changing 
the  language  of  816.132(a)  by  deleting 
the  word  "permanently"  from  the 
phrase  "or  otherwise  permanently  re- 
claim all  affected  areas."  The  statute 
sets  performance  standards  that  re- 
quire affected  areas  to  be  reclaimed. 
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The  word  "permanently"  doesn't 
Imply  that  the  area  cannot  be  redls- 
turbed  In  a  future  mining  operation, 
only  that  the  reclamation  operations 
on  the  site  are  completed  in  a  marmer 
as  to  be  permanent  If  no  further  dis- 
turtjances  occur.  Utilizing  the  word 
"permanent"  would  not  eliminate  the 
possibility  of  redisturblng  the  area  in 
order  to  facilitate  future  mining,  al- 
though under  818.59  this  is  not  en- 
couraged. Accordingly,  the  suggested 
deletion  was  not  made. 

Under  Section  818.132(b),  removal  of 
facilities  and  reclamation  of  affected 
land  when  cessation  of  mining  occurs 
is  mandatory.  Exceptions  will  be 
granted  for  facilities  required  for  envi- 
ronmental monitoring  or  suitable  for 
the  post-mining  land  use.  This  provi- 
sion insures  the  public  safety  and  envi- 
ronmental protection  as  required 
under  Section  102  of  the  Act. 

Several  commenters  felt  the  need  to 
change  the  language  of  818.132(b)  as 
proposed.  They  felt  if  the  surface 
mining  activities  are  to  cease  perma- 
nently, there  should  be  no  further  sur- 
face mining  activities  and,  therefore, 
no  equipment  should  be  left  on  the 
site  for  continued  surface  mining  ac- 
tivities. Based  on  these  comments,  the 
provision  was  changed  to  delete  reten- 
tion of  equipment  for  "continued  sur- 
face mining  activities,"  since  OSM 
does  not  wish  there  to  be  any  ambigu- 
ity. This  Section  applies  at  the  end  of 
all  operations  at  the  site,  and  not  be- 
tween mining  phases,  which  is  covered 
by  Section  816.131. 

9  816.133     Poatmining  land  u*e. 

This  Section  sets  forth  criteria  and 
procedures  for  use  by  the  regulatory 
authority  in  determining  premining 
use  of  the  affected  area  and  approving 
postmining  land  uses  which  are  differ- 
ent from  premining  uses. 

Section  816.133  is  divided  Into  three 
subparts.  Paragraph  (a)  sets  forth  the 
general  requirement  that  the  affected 
area  shall  be  restored  to  conditions  ca- 
pable of  supporting  the  premining  use 
or  an  alternative  better  or  higher  use. 
Paragraph  (b)  sets  forth  criteria  for 
determining  premining  use,  and  Para- 
graph (c)  sets  forth  the  criteria  for  ap- 
proval by  the  regulatory  authority  of 
alternative  postmining  uses.  As  stated 
in  the  definition  Section  (Section 
701.5).  any  change  of  land  use  or  uses 
from  one  of  the  defined  land  use  cate- 
gories to  another  constitutes  an  alter- 
native use  which  is  subject  to  regula- 
tory authority  approval  under  Section 
818.133  or  817.133.  The  criteria  In  this 
Section  reflect  Congressional  recogni- 
tion that,  while  surface  coal  mining 
operations  are  normally  a  temporary 
use  of  the  land,  it  was  necessary  to 
ensure  that  the  affected  area  be  re- 
turned to  a  form  and  productivity  at 
least  equal  to  that  of  the  land's  pre- 


mining condition,  and  that  the  post- 
mining  condition  be  consistent  with 
the  surrounding  landscape  and  not 
contribute  to  environmental  deteriora- 
tion. (H.  Rept.  95-218,  95th  Cong^  1st 
Sess.  93  (1977)).  It  also  was  the  intent 
of  Congress  to  require  submission  of 
sufficient  Information  in  order  to 
evaluate  an  operator's  plan  and  ability 
to  achieve  the  postmining  land  use. 
(Id.)  These  goals  are  Intended  to  be  ac- 
complished under  this  Section  togeth- 
er with  other  Sections  which  require 
that  certain  Information  necessary  for 
land  use  decisions  be  included  in  the 
permit  application  (Sections  779.22 
and  780.23.  for  example).  Under  this 
Section,  alternative  postmining  land 
uses  may  be  approved  by  the  regula- 
tory authority  when  they  are  found  to 
be  higher  or  better  uses  when  com- 
pared to  the  premining  use  in  situa- 
tions where  the  land  will  be  returned 
to  approximate  original  contour  or  an 
Indiistrial,  commercial,  agricultural, 
residential,  or  public  facility  (includ- 
ing recreational  facilities)  postmining 
land  use  will  l>e  developed  under  a 
mountaintop  removal  variance  from 
approximate  original  contour  pursu- 
ant to  Sections  785.16  and  824.11:  or 
an  industrial,  commercial,  residential 
or  public  use  (including  recreational 
facilities)  postmining  land  use  wOl  be 
developed  under  a  steep  slope  variance 
from  approximate  original  contour 
pursuant  to  Sections  785.18  and 
826.15.  The  Office  considers  the  crite- 
ria for  identification  and  achievement 
of  postmining  land  uses  to  be  essential 
for  achieving  the  purposes  of  the  Act. 
and  for  enabling  the  regulatory  au- 
thority to  judge  proposals  as  reason- 
ably achievable  and  consistent  with 
land  uses  and  planning  in  the  sur- 
rounding area.  (Sections  515(cX3KB) 
and  (C)  of  the  Act). 

Authority  for  Section  816.133  is 
found  in  Sections  102.  201,  501,  503, 
504,  508  and  515  of  the  Act. 

The  following  technical  literature 
was  considered  In  developing  this  sec- 
tion. 

1.  Cleckner,  E.  K.  Highest  Land  Use 
as  a  Planning  Tool.  Appraisal  Journal, 
215-223,  1969. 

2.  Rowlson,  J.  P.  Zoning  vs  Alterna- 
tive Value.  Appraisal  Journal.  513-517. 
1963. 

3.  U.S.  Dept.  of  Commerce.  Zoning 
for  Small  towns  and  Rural  Counties. 
U.S.  Government  Printing  Office. 
Washington.  D.C.  1970. 

4.  Barlowe.  R.  Land  Resource  Eco- 
nomics: The  Political  Economy  of 
Rural  and  Urban  Land  Resource  Use. 
Prentice-Han.  Inc.  Englewood  Cliffs. 
N.J.  1958. 

5.  Stelnbach.  S.  E.  Aesthetic  Zoning: 
Property  Values  and  the  Judicial  Deci- 
sion Process.  Missouri  Law  Review.  35. 
176-186.  1970. 


6.  Prye.  J.  C.  Geological  Information 
for  Managing  the  Environment.  Illi- 
nois Geological  survey.  Environmental 
Geology  Notes  18.  1967. 

7.  Yelverton,  C.  A.  The  Role  of  Local 
Governments  in  Urban  Geology.  In 
Environmental  Planning  and  Geology 
in  the  Urban  Envirormient,  ed.  by 
Donald  R.  Nichols  and  Catherine  C. 
CampbelL  U.S.  Government  Printing 
Office.  Washington.  D.C.  1971. 

8.  Kusler.  J.  A.  Open  Space  Zoning: 
Valid  Regulation  or  Invalid  Taking. 
Minnesota  Law  Review.  57:1.  Novem- 
ber 1972. 

9.  Heyman.  I.  M.  Innovative  Land 
Regulation  and  Comprehensive  Plan- 
ning. Santa  Clara  Lawyer  13,  1972. 

10.  Tourbler.  J.  and  Westmacott.  R. 
Water  Resources  Protection  Measures 
In  Land  Development:  A  Handb(X)k.. 
Water  Resources  Center.  University  of 
Delaware.  Newark.  Delaware.  1974. 

11.  Leopold.  L.  B.  Hydrology  for 
Urban  Land  Planning:  A  Guidebook 
on  the  Hydrologic  Effects  of  Urban 
Land  Use.  USGS  Circular  554.  \J& 
Government  Printing  Office,  Wash- 
ington, D.C.  1968. 

12.  Detwyler,  T.  R.  and  Marcus,  M. 
G.  Urbanization  and  the  Environment. 
Duxbury  Press.  Belmont.  Cal.  1972. 

13.  Livingston  and  Blayney.  Inc. 
Public  Costs  are  Expensive  in  Hillside 
areas.  Foothills  Environmental  Design 
Study,  Report  No.  3  to  the  City  of 
Palo  Alto,  Calif.  Palo  Alto  Plaiming 
Department.  Palo  Alto.  Calif.  1970. 

14.  Flawn.  P.  T.  Environmental  Ge- 
ology: Conservation.  Land-Use  Plan- 
ning, and  Resource  Management. 
Harper  and  Row.  New  York.  NY  1970. 

15.  Coughlln,  R.  E.  and  Hammer,  T. 
R.  Stream  Quality  Preservation 
Through  Planned  Urban  Develop- 
ment. U.S.  Government  Printing 
Office.  Washington,  D.C.  1973. 

16.  McComas,  M.  R..  Hinkley.  K.  C. 
and  Kempton,  J.  P.  Coordinated  Map- 
ping of  Geology  and  Soils  for  Land 
Use  Planning.  Illinois  Geological 
Survey.  Environmental  Geology  Notes 
29.  1968. 

17.  Moore.  G.  T.  Emerging  Methods 
in  Environmental  E>esign  and  Plan- 
ning. M.I.T.  Press.  Cambridge,  Mass. 
1968. 

18.  Johnson,  A.  H..  Borger.  J.,  and 
McHarg.  I.  L.  Landscape  Analysis  for 
Ecologically  Sound  Land  Use  Plan- 
ning. Department  of  Landscape  Archi- 
tecture and  Regional  Planning.  Uni- 
versity of  Penna..  Phila.  PA  1978. 

19.  Thurow,  C.  Toner.  W.  and  Erley, 
D.  Performance  Controls  for  Sensitive 
Lands.  American  Society  of  Planning 
Officials  Planning  Advisory  Service. 
Report  Nos.  307.  308.  Am.  Soc.  of  Plan- 
ning Officials.  Chicago,  111.  1975. 

20.  Toth.  R.  Criteria  In  Land  Plan- 
ning and  Design.  Landscape  Architec- 
ture 62(1),  1971. 


21.  Bartelll,  L.  J..  Kllngebiel.  A.  D., 
Baird.  J.  V.  Heddleson.  M.  R.  Soil  Sur- 
veys and  Land  Use  Planning.  Soil  Sci- 
ence Society  of  America  and  American 
Society  of  Agronomy,  Madison,  Wis. 
1966. 

22.  McHarg,  I.  L.  Design  with 
Nature,  Natural  History  Press.  Garden 
City,  New  York.  1969. 

23.  Spicer.  R.  B.  Increasing  State 
and  Regional  Power  in  the  Develop- 
ment Process.  ASPO  Planning  Adviso- 
ry Service  Report  No.  255.  American 
Society  of  Planning  Officials.  Chicago, 
111.  1970. 

1.  A  commenter  suggested  that  pro- 
posed Section  816.133  tended  to  de-em- 
phasize the  multiple  use  concept  of 
land  restoration.  In  part,  because  the 
land  use  definitions  have  been  moved 
from  Section  715.13  of  the  initial  regu- 
lations (42  Fed.  Reg.  62.681.  December 
13,  1977)  to  the  definitions  section  of 
the  permanent  program.  Section  701.5. 
The  Office  considered  adding  the  con- 
cept of  multiple  use  in  Section 
816.133(a)(1).  Multiple  land  uses  are 
not  prohibited  by  the  Act  or  the  per- 
manent regulations.  In  the  absence  of 
a  prohibition  and  since  emphasis  on 
multiple  benefits  from  reclaimed  lands 
is  already  found  throughout  the  regu- 
lations (See.  for  example.  Section 
816.97  (fish  and  wildlife  habitat)  and 
Sections  816.116-117  (forestry)),  the 
Office  believes  that  it  is  uruiecessary 
to  reword  Section  816.133(a)  to  specifi- 
cally authorize  multiple  uses. 

2.  A  few  commenters  suggested  that 
the  "highest  and  best  use"  In  deter- 
mining postmining  use  of  land  which 
has  been  mined  and  not  reclaimed, 
(Section  816.133(bKl)),  may  not  be 
compatible  with  the  back  to  approxi- 
mate original  contour  requirement. 
One  commenter  suggested  that  opera- 
tors who  are  reclaiming  previously 
mined  areas  without  governmental  as- 
sistance should  be  allowed  to  apply  for 
a  limited  variance  under  proposed  Sec- 
tion 826.13  (steep  slope  mining).  The 
Office  considered  adding  language  to 
clarify  that  steep  slope  and  moimtain 
top  removal  variances  are  available 
under  certain  circumstances  but  be- 
lieved It  urmecessary  because  this  is 
clearly  stated  elsewhere  in  the  regula- 
tions. Approval  of  an  alternative  land 
use  does  not  itself  relieve  the  operator 
of  the  responsibility  to  return  the  land 
to  its  approximate  original  contour. 

3.  A  number  of  commenters  objected 
to  the  phrases  "and  has  been  properly 
managed"  in  Section  816.133(b)  and 
"improper  management"  in  Section 
816.133(bK2)  because  the  level  of  pre- 
mining management  will  be  difficult 
to  ascertain  and  because  proper  man- 
agement of  surrounding  lands  is  unde- 
fined In  the  rules  and  Is  also  Inherent- 
ly difficult  to  ascertain.  .Several  com- 
menters questioned  whether  an  opera- 
tor should  t>e  required  to  return  land 


to  a  higher  level  of  productivity  than 
existed  before  any  mining.  Several 
commenters  suggested  adding  lan- 
guage which  would  require  the  regula- 
tory authority  to  determine  the  extent 
anci  reversibility  of  damage  to  land 
which  may  have  resulted  from  mis- 
management. The  Office  considered 
deleting  Section  816.133(b)(2)  and  the 
words  "properly  managed"  In  Section 
816.133(b). 

The  Act's  legislative  history  makes 
clear  that  Congress  did  not  intend  for 
the  postmining  use  of  land  which  had 
been  improperly  managed  to  be  limit- 
ed to  Its  most  recent  premining  use. 
Congress  intended  for  the  postmining 
use  of  land  to  be  based  on  its  "poten- 
tial utility"  for  a  number  of  uses 
before  mining,  not  some  low  use  which 
may  have  resulted  from  mismanage- 
ment. (S.  Rept.  95-128,  95th  Cong.,  1st 
Sess.  76-77  (1977)).  The  Office  believes 
that  it  Is  possible  to  make  useful  dis- 
tinctions between  land  under  good  and 
poor  management  and  that  the  several 
characteristics  of  properly  and  im- 
properly managed  lands  can  be  de- 
scribed for  most  land  uses.  This  Infor- 
mation together  with  the  extent  and 
reversibility  of  damage  to  improperly 
managed  lands  can  be  determined  by 
the  regulatory  authority.  No  changes 
were  made  as  a  result  of  these  com- 
ments. 

The  Office  has  made  two  editorial 
changes  to  Section  816.133(c).  In  the 
Introductory  Paragraph  of  Section 
816.133(c).  the  phrase  "before  perma- 
nent abandonment"  has  been  replaced 
with  "prior  to  the  release  of  lands 
from  the  permit  area  In  accordance 
with  Section  807.12(c)."  This  change  Is 
necessary  to  make  it  clear  that  resto- 
ration in  a  timely  maimer  must  occur 
prior  to  release  of  the  performance 
bond.  Prior  to  this  change,  it  was  un- 
clear when  permanent  abandonment 
occurred.  The  second  change  occurs  In 
Section  816.133(c)(9Kl)  where  the  Sub- 
chapter and  Section  references  for  the 
appropriate  performance  regulations 
were  added  for  the  convenience  of  the 
reader. 

4.  A  few  commenters  objected  to  the 
entire  structure  of  Section  816.133(c) 
and  recommended  deleting  everything 
after  the  first  sentence  of  Paragraph 
(c).  These  commenters  stated  that  the 
criteria  and  procedures  contained  in 
Section  816.133(c)  incorrectly  incorpo- 
rated the  provisions  for  obtaining  var- 
iances from  original  contour  (Sections 
515(c)  and  (e)  of  the  Act). 

Paragraphs  one  through  nine  of  Sec- 
tion 816.133(c)  are  necessary  to  ensure 
that  the  proposed  postmining  land  use 
is  reasonable,  feasible  and  Is  planned 
In  accordance  with  the  particular 
needs  of  the  area.  These  requirements 
are  based  on  Sections  515(b)(2),  515(c) 
and  615(e)  of  the  Act.  The  Office  real- 
izes that  the  criteria  and  procedures 


stated  in  these  three  Sections  of  the 
Act  are  not  identical.  However,  the 
Office  believes  that  the  land  use  con- 
cepts stated  In  these  sections  of  the 
Act  are  integrally  related  and  that  a 
composite  of  these  concepts  is  a  rea- 
sonable approach  to  setting  forth  the 
regulatory  requirements  for  approval 
of  proposed  postmining  land  uses.  As 
stated  In  the  Preamble  to  Section 
701.5  with  respect  to  the  land  use  defi- 
nitions, the  Office  believes  that  this 
approach  achieves  the  Act's  purpose 
of  maintenance  or  enhancement  of  the 
potential  utility  of  the  land  for  a  vari- 
ety of  purposes,  ensures  consistency  In 
land  use  decisions,  and  offers  suffi- 
cient flexibility  to  operators  and  regu- 
latory authorities. 

A  few  commenters  suggested  that 
the  Introductory  paragraph  of  Section 
816.133(c)  be  changed  to  require  ap- 
proval of  the  landowner  rather  than 
mere  consultation.  The  Office  recog- 
nizes that  regulatory  authority  ap- 
proval for  a  postmining  land  use 
which  Is  in  conflict  with  goals  of  the 
landowner  may  present  many  prob- 
lems. However,  since  the  additional  re- 
quirement of  landowner  approval  Is 
not  authorized  by  the  Act,  these  sug- 
gestions were  rejected  and  no  changes 
were  made. 

6.  A  commenter  suggested  that  the 
Office  promulgate  a  specific  set  of  fac- 
tors to  be  used  In  determining  whether 
a  proposed  land  use  wlU  be  compatible 
with  adjacent  uses  (Section 
816.133(cKl)).  Alternatively,  the  com- 
menter suggested  that  the  Office  set 
out  a  series  of  guidelines  for  use  where 
no  local  land  use  plan  Is  In  effect. 

These  alternatives  were  considered 
but  no  change  was  made  In  this  Sec- 
tion. Compatibility  is  and  has  been 
traditionally  determined  through 
planning,  zoning  and  subdivision  or- 
dinances at  the  local  and  state  level 
(U.S.  Dept.  of  Commerce  1970,  pp.  4. 
23;  Cleckner,  E.  K.  1969,  p.  217  and 
Spicer,  R.  B.  1970,  p.  1).  Incixision  of 
specific  requirements  for  determining 
compatibility  was  rejected  as  having 
the  potential  for  undue  interference 
with  existing  govenunental  land  use 
functions. 

7.  A  number  of  commenters  suggest- 
ed that  the  compatibility  requirement 
of  Section  816.133(c)(1)  vested  an  au- 
thority in  land  use  plaiming  agencies 
which  such  agencies  do  not  ordinarily 
have.  These  commenters  suggested  de- 
leting all  of  Section  816.133(0(1)  and 
replacing  it  with  the  requirement  that 
the  proposed  postmining  land  use  not 
be  inconsistent  with  applicable  land 
use  plans  and  policies.  These  com- 
menters apparently  read  Section 
816.133(cKl)  as  giving  local  land  use 
planning  agencies  a  veto  power  in 
permit  determinations.  This  reading  is 
incorrect.  Section  816.133(c)  requires 
that  decisions  on  proposed  land  use 
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changes,  including  compatibility,  be 
made  by  the  regiUatory  authority. 
These  decisions  are  made  after  review- 
ing the  information  contained  In  the 
application.  Including  review  of  writ- 
ten views  of  land  use  agencies  and  of 
any  approvals,  such  as  for  zoning 
changes,  where  an  approval  is  neces- 
sary for  the  proposed  use.  The  Office 
does  not  believe  that  this  section  as 
written  requires  clarification.  The 
land  use  regulations  are  intended  to 
supplement  rather  than  create  exist- 
ing land  planning  capabilities. 

8.  A  few  commenters  objected  to  the 
requirement.  Section  816.133(c)(1), 
that  a  written  statement  of  the  view  of 
governmental  planning  authorities  be 
filed  with  the  regulatory  authority 
prior  to  mining.  One  commenter 
stated  that  it  will  be  difficult  to  secure 
and  file  a  written  statement  before 
mining  begins  and^that  filing  such  a 
statement  would  preclude  the  right  of 
the  surface  o^iTier  to  change  his  or  her 
mind.  Others  suggested  that  the  regu- 
lations should  place  the  burden  to 
comment  on  the  governmental  au- 
thorities rather  than  place  the  burden 
on  the  operator  to  secure  the  com- 
ments. One  commenter  suggested 
limiting  the  period  during  which  state 
and  local  authorities  may  conunent  to 
60  days.  All  of  thes«  suggested  alterna- 
tives were  considered  by  OSM. 

As  to  the  written  statement  of  views 
of  planning  authorities.  Section  508 
clearly  states  that  comments  of  these 
authorities  must  be  obtained  as  part 
of  the  permit  application.  i.e.,  prior  to 
any  mining.  To  ensure  timely  response 
by  these  authorities,  the  Office  has  ac- 
cepted the  comment  regarding  the  60- 
day  period  and  has  added  that  lan- 
guage to  the  regulation. 

Regardless  of  whether  a  written 
statement  of  views  is  received  within 
the  60  days,  the  regulatory  authority 
is  obligated  to  ensure  that  any  neces- 
sary approvals  (e.g.,  zoning)  are  re- 
ceived prior  to  approving  the  alterna- 
tive land  use.  The  Office  believes  that 
subsequent  changes  In  the  proposed 
alternative  use,  whether  as  a  result  of 
the  surface  owners  desire  or  other- 
wise, can  be  accommodated  under 
other  regulations.  (See  Section  788.11. 
which  provides  that  the  regulatory  au- 
thority shall  periodically  review  each 
permit.) 

9.  A  commenter  suggested  that  the 
written  statement  of  views  not  be  re- 
quired where  changes  in  agricultural 
uses  are  involved  because  such  a  state- 
ment is  not  necessary  for  changes  in  a 
type  of  agricultural  use.  Section 
508(a)(3)  requires  such  a  written  state- 
ment without  regard  to  the  type  of 
land  use  proposed  to  be  achieved.  The 
Office  t)eiieves  that  an  exception  for 
agricultural  uses  is,  therefore,  not  per- 
mitted by  the  Act.  In  situations  where 
land    use    planning    agencies   do   not 


have  provisions  for  changes  in  types  of 
agricultural  land  use.  they  may  so 
state  In  their  written  views. 

10.  Several  conunenters  thought 
that  the  language  of  Section 
816.133(cK2)  was  inconsistent  with  the 
requirements  of  the  Act.  Specifically, 
it  was  suggested  that  the  phrase  "as 
related  to  needs"  be  deleted.  This  sug- 
gested alt«mative  was  accepted  as 
being  more  nearly  in  accord  with  the 
Act.  "Needs"  has  thus  been  deleted 
from  Paragraph  2. 

11.  A  few  commenters  suggested  that 
the  requirement  In  Section 
816.133(c)<3)  that  parties  other  than 
the  person  who  conducts  the  surface 
mining"  supply  letters  of  commitment 
to  provide  necessary  public  services  is 
inappropriate  in  situations  where  the 
operator  chooses  to  incur  the  costs  for 
such  facilities.  The  Office  considered 
revising  this  Section  to  allow  the  oper- 
ator to  supply  the  letter  of  commit- 
ment to  provide  public  services. 

The  Office  views  "public  services"  as 
only  those  services  provided  to  the 
community  by  public  t>odies  (e.(7., 
schools,  police  protection)  and  not 
those  facilities  which  are  traditionally 
required  to  be  provided  by  the  site  de- 
veloper {e.g.,  roads  and  sewer  systems). 
Viewed  in  this  context,  a  letter  of  com- 
mitment must  necessarily  come  from  a 
public  institution  or  an  organization 
regulated  by  such  an  Institution. 
Therefore,  no  change  was  made. 

A  number  of  commenters  objected  to 
the  requiremmt  for  a  letter  of  com- 
mitment in  Section  816.133(c)<4)  while 
a  few  commenters  supported  the  re- 
quirement. Several  commenters  stated 
that  the  requirement  was  unnecessary 
because  parties  other  than  the  opera- 
tor are  usually  not  involved  In  the 
plaimlng  and  attainment  of  the  use. 
Others  stated  that  such  a  requirement 
obligated  the  operator  to  ensure  the 
financial  success  of  the  proposed  use. 
The  following  alternatives  were  con- 
sidered In  response  to  those  com- 
ments: (1)  no  change:  (2)  delete  the  re- 
quirement for  a  letter  of  financial 
commitment;  (3)  change  the  require- 
ment to  a  letter  of  intent;  (4)  change 
the  requirement  to  a  letter  of  commit- 
ment which  must  be  secured  prior  to 
the  release  of  the  bond  rather  than 
prior  to  the  receipt  of  the  permit:  (5) 
specify  that  the  letter  of  commitment 
be  required  "where  appropriate." 

The  alternative  of  deleting  the  re- 
quirement is  untenable  because  the 
Act  requires  that  land  use  changes 
must  be  practicable,  involve  no  unrea- 
soiuible  delay  and  that  investment 
must  be  Insured.  Formal  evidence  of 
financial  feasibility  is  the  most  direct 
way  of  meeting  these  statutory  re- 
quirements. Similarly,  a  letter  of 
Intent,  which  is  not  a  legally  binding 
document,  will  not  ensure  financial 
feasibility.    The    fourth    alternative. 


letter  of  commitment  prior  to  release 
of  the  borid,  was  rejected  based  on  leg- 
islative history  which  demonstrates 
that  commitments  and  assuraiKres  con- 
cemli^  postmlnlng  use  must  be  given 
prior  to  issuance  of  a  permit.  (H.R.  95- 
218,  95th  Cong..  1st  Sess.  94  (1977)). 
Congress  considered  financial  capabili- 
ty a  prerequisite  for  issuance  of  a 
permit.  <H.  Rept.  95-218.  95th  Cong.. 
1st  Sess.  124  (1977)).  The  fifth  alterna- 
tive, qualifying  the  letter  of  commit- 
ment requirement  with  the  words  ""if 
appropriate"  Is  feasible  if  "appropri- 
ate" is  well-defined.  In  the  context  of 
this  subparagraph,  "if  appropriate" 
excludes  only  those  operators  who  are 
going  to  do  both  the  mining  and  the 
development  of  the  postmlnlng  land 
use  from  obtaining  a  letter  of  commit- 
ment from  third  parties.  Release  of 
the  operator  bond.  In  such  Instances, 
will  be  contingent  on  fulfillment  of 
the  postmlnlng  land  use  obligation. 

In  these  cases,  the  letter  of  cdmmit- 
ment  must  still  be  provided  as  a  part 
of  the  permit  application  but  it  may 
be  signed  by  the  operator.  The  Office 
has  determined  that  the  fifth  alterna- 
tive will  protect  the  interests  of  the 
public  and  allow  operators  the  neces- 
sary flexibility.  Accordingly,  the  words 
"if  appropriate"  have  been  added  to 
Section  816.133(c)(4). 

12.  Several  commenters  suggested 
that  Section  816.133(c)  (5)  goes  beyond 
the  authority  of  the  Act  In  allowing 
"other  appropriate  professionals"  to 
design  postmlnlng  land  uses.  A  few 
commenters  suggested  expanding  the 
language  to  specifically  liKlude  land- 
scape architects.  The  following  alter- 
natives were  considered:  (1)  no  change; 
(2)  delete  reference  to  "other  appro- 
priate professionals";  (3)  specifically 
designate  that  other  professionals  may 
perform  certain  duties  and  retain  the 
language  of  the  Act  that  registered 
professional  engineers  perform  certain 
functions.  The  Act  requires  that  a  reg- 
istered engineer  "assure  the  stability, 
drainage,  and  configuration  necessary 
for  the  intended  use  of  the  site." 
Other  professionals  will  be  required 
depetKllT^  on  the  nature  of  the  pro- 
posed use.  The  Office  believes  that  the 
analysis  and  development  of  the  post- 
mining  plan  requires  more  than 
merely  an  assurance  of  stability,  drain- 
age and  configuration  necessary  for 
the  intended  use  of  the  land,  and  will 
require  the  assistance  of  professionals 
other  than  the  registered  engineer. 
(McHarg,  I  L  .  p.  32).  The  existing  lan- 
guage allows  a  desirable  degree  of  flex- 
Iblility  and  satisfies  the  statutory  re- 
quirements of  assurance.  Therefore, 
no  change  was  made. 

13.  A  commenter  suggested  deleting 
Section  816.133(c)  (7)  (which  requires 
that  the  proposed  land  use  not  involve 
unreasonable  delays  In  reclamation) 
on  the  basis  that  the  postmining  land 


use  itself  constitutes  reclamation.  The 
Office  considered  two  alternatives  in 
response  to  this  comment:  (1)  delete 
Section  816.133(c)  (7).  and  (2)  revise 
this  Paragraph  to  to  clarify  possible 
differences  between  reclamation  (.eg., 
final  grading  and  revegetation)  and 
the  final  postmining  land  use. 

Under  some  circumstances,  there 
may  be  a  substantial  amount  of  time 
between  completion  of  mining  and  the 
ultimate  establishment  of  the  pro- 
posed use.  This  rule  is  designed  to 
ensure  that  such  clrciunstances  do  not 
result  in  delaying  final  grading  and  re- 
vegetation  necessary  to  prevent  ero- 
sion, though  this  revegetation  may  not 
represent  final  land  use.  The  Office 
believes  that  this  Is  necessary  to  avoid 
possible  adverse  environmental  harm. 
Thus,  no  change  In  Section  816.133(c) 
(7)  was  made. 

14.  A  number  of  commenters  object- 
ed to  the  requirement  in  Section 
816.133(c)  (8)  that  necessary  approval 
of  measures  to  prevent  or  mitigate  ad- 
verse effects  on  fish,  wildlife  and  relat- 
ed envlrormiental  values  be  obtained 
from  "appropriate  State  and  Federal 
fish  and  wildlife  management  agen- 
cies." Section  615(cK3)(D)  of  the  Act 
allows  any  State  or  Federal  agency 
which  the  regulatory  authority  deter- 
mines to  have  an  Interest  In  the  pro- 
posed use  to  review  and  comment 
within  60  days  of  notice.  The  Office 
believes  that  fish  and  wildlife  manage- 
ment agencies  may  have  such  an  inter- 
est and  should  be  allowed  an  opportu- 
nity to  comment  on  the  plan.  This 
subparagraph  has  been  revised  to  clar- 
ify that  approval  by  the  regulatory  au- 
thority Is  required  but  these  agencies 
must  be  given  an  opportunity  to 
review  and  comment  on  the  plan.  A  60- 
day  review  period  has  been  added  as 
required  by  the  Act. 

15.  One  group  of  commenters  sug- 
gested that  Section  816.133(cK9)  be 
entirely  deleted.  They  felt  that  the  re- 
quirement for  a  commitment  to  assure 
sufficient  crop  management  after 
bond  release  resulted  In  the  operator 
being  held  responsible  past  the  limita- 
tions of  the  applicable  performance 
bond  and  adversely  affected  the  land- 
owners' rights  to  freely  exercise  their 
options  for  management  or  use  of 
property.  As  a  result  of  these  com- 
ments, the  Office  considered  deleting 
this  requirement  but  made  no  change 
based  on  the  following  considerations. 
The  comments  are  based  on  the  mis- 
understanding that  the  operator  will 
be  held  responsible  for  crop  manage- 
ment after  bond  release.  It  is  clearly 
stated  in  Section  816.133(cK9Kl)  that 
the  commitment  may  be  obtained 
from  the  operator,  landowner  or  the 
land  manager,  whichever  is  appropri- 
ate. Since  the  Office  expects  that  post- 
mining  land  use  changes  to  cropland 
will  occur  frequently  (Pfleider.  E.  P.. 


p.  247-250),  assurance  of  crop  manage- 
ment, water  availability  and  topsoll 
quality  and  depth  are  necessary  to 
ensure  the  feasibility  of  the  proposed 
use  as  well  as  to  accomplish  the  Con- 
gressional purpose  of  balancing  coal 
production  and  protection  of  agricul- 
tural productivity.  Such  a  use  may  not 
be  clearly  feasible  If  it  cannot  be  main- 
tained after  the  o[>erator's  responsibil- 
ity is  terminated. 

{816,150-816.176    Roads. 

These  Sections  have  been  develop)ed 
to  Implement  the  permanent  environ- 
mental protection  performance  stand- 
ards for  the  design,  construction,  utili- 
zation, maintenance  and  restoration  of 
roads  at  surface  coal  mining  and  recla- 
mation operations.  These  regulations 
are  promulgated  to  ensure  that  roads 
at  mine  operations  will  not  cause  ad- 
verse envlrorunental  effects  or  damage 
to  public  or  private  property. 

Authority  for  these  Sections  is 
found  in  the  Act  In  Sections  102,  201, 
501,  503,  504,  and  515  and  701. 

The  proposed  permanent  regulations 
for  roads  appeared  as  Sections  816.31 
through  816.39  on  pages  41881-41883 
of  the  Federal  Register  on  September 
18.  1978.  OSM  has  moved  and  ampli- 
fied the  proposed  regulations  to 
permit  additional  clarity  and  flexibil- 
ity and  Interpretation  of  the  standards 
to  address  envlrormiental  concerns  re- 
lated to  mine  roads,  on  more  specific 
terms  than  the  version  proposed  on 
September  18.  1978.  in  response  to  the 
niunerous  comments  received  on  this 
subject. 

The  permanent  road  regulations  In- 
corporate the  development  of  a  three- 
tier  road  classification  system.  The 
definition  of  each  class  of  road  is 
found  In  Section  701.5  and  Is  based 
upon  planned  volume  of  traffic,  speed 
and  weight  of  the  vehicle  used  outside 
the  pit  area.  The  reader  is  referred  to 
the  preamble  discussion  for  the  defini- 
tions of  roads  In  Section  701.5  for  an 
analysis  of  certain  Issues  relevant  to 
Sections  816.150-816.176. 

The  order  of  presentation  of  per- 
formance standards  for  each  road 
class  follows  closely  the  sequence  in 
the  proposed  regulations;  Including  lo- 
cation, design  and  construction,  drain- 
age, surfacing,  maintenance  and  resto- 
ration. 

The  literature.  State  laws  and  regu- 
lations, and  other  materials  used  In 
preparing  these  regulations  Include 
the  following  In  addition  to  those 
works  cited  In  the  preamble  Sections 
above  which  discuss  Sections  816.41- 
816.57  and  In  the  text  below: 

1.  Pfleider.  E.  P..  editors.  1968,  Sur- 
face Mining,  American  Institute  of 
Mining  Metallurgical  and  Petroleimi 
Engineers,  Inc.,  New  York,  1061  pp. 

2.  Packer,  P.  E.,  1963,  Oiteria  for  de- 
signing and  Locating  Logging  Roads 


to  Control  Sediment,  Forest  Science. 
Vol.  13.  no.  1,  18  pp. 

3.  U.S.  Forest  Service,  1977,  Forest 
Service  General  Provisioru  and  Stand- 
ard SpecificatioTU  for  Construction  of 
Roads  and  Bridges.  Various  paging, 
(sometimes  referred  to  as  the  "Forest 
Service  Handbook") 

4.  Kaufman,  W.  W.,  and  Ault,  J.  C, 
1977,  Design  of  Surface  Mine  Haulage 
Roads  Manual,  UJ3.  Bureau  of  Mines 
Information  Circular  8785—68  pp. 

6.  Welgle,  W.  K.,  1976,  Designing 
Coal  Haul  Roads  for  Good  Drainage, 
UJ3.  Forest  Service.  23  pp. 

6.  West  Virginia  Department  of  Nat- 
ural Resources,  1971,  surface  mining 
reclamatlMi  regulations— Chapter  20- 
6.  Series  Vll,  37  pp. 

7.  U.S.  Soil  Conservation  Service. 
1975a.  Engineering  Field  Manual  For 
Conser\'ation  Practices.  U.S.  Depart- 
ment of  Agriculture,  Soil  Conservation 
Service.  Various  paglngs 

8.  TJB.  Forest  Service.  1967a.  Con- 
struction Specifications  for  Timber 
Roads.  U.S.  Forest  Service,  pp  61-2 
and  500-1. 

9.  "Steel  Drainage  and  Highway 
Construction  Products." 

10.  American  Association   of  State 
Highway       and       Traffic       Officials 
(AASHTO).    Standard    Specifications 
for  Transporting  Materials  and  Meth 
ods  of  Sampling  and  Testing,  1978s. 

11.  Linsley,  R.  K.  Hydrology  for  En 
gineers.  2d  edition,  McGraw-Hill.  Inc. 
New  York.  482  pp. 

12.  UJ3.  Department  of  Transports 
tlon.  Public  Roads,  March.  1978.  Vol. 
41.  No.  4,  Albert  Demllllo. 

13.  AASHTO.  T-99. 

14.  AASHTO.  T-180. 

15.  AASHTO,  T-91. 

16.  Grim  and  HUl.  1974,  Environ- 
mental Protection  and  Surface  Mining 
of  Coal. 

Many  comments  were  received 
which  stated  that  the  proposed  road 
regulations  were  too  rigid  and  were 
not  sensitive  to  varying  physical  condi- 
tions, types  of  equipment  using  the 
roads,  the  manner  in  which  the  road 
would  be  used  and  maintained,  and 
what  would  be  done  with  the  road 
before  and  after  site  abandonment. 
OSM  considered  these  comments  ex- 
tensively In  the  development  of  per- 
manent regulations  and  performance 
standards.  During  the  comment  review 
period  OSM  evaluated  the  various  pro- 
posed methods  which  were  suggested 
for  classifying  the  various  types  of 
roads  used  at  surface  coal  mining  and 
reclamation  operations. 

For  example,  one  alternative  pro- 
posed by  several  commenters  suggest- 
ed classifying  roads  by  vehicular  use; 
such  as  main  haulage  roads  traveled 
by  a  wide  variety  and  sizes  of  overbur- 
den and  coal  hauling  trucks  and  sec- 
ondary roads  used  primarily  by  ancil- 
lary  equipment   for  supervising   and 
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servicing  the  mine  site  equipment  and 
facilities.  OSM  considered  that  partic- 
ular classification  too  restrictive,  be- 
cause many  operations  throughout  the 
Nation  have  multiple  uses  for  most 
roads  within  the  mine  plan  and  permit 
area,  either  for  access  to  the  mine  op- 
eration or  between  various  operations 
and  facilities  within  the  total  oper- 
ation, including:  exploration  areas; 
mine  pit  areas;  exce5»  !<poil  disposal 
sites;  preparation  plants:  coal  waste 
disposal  sites;  water  treatment  fsu;tli- 
ties;  office  and  maintenance  areas;  and 
others.  Consequently,  a  larger  portion 
of  the  roads  than  necessary  would  be 
required  to  be  designed,  constructed 
and  maintained  to  enable  usage  by  the 
largest  hauling  trucks  In  a  two  catego- 
ry classification  system. 

One  group  of  comments  suggested 
standards  be  developed  for  three 
classes  of  roads:  haul  roads,  access 
roads  and  ancillary  roads.  The  Justifi- 
cation given  for  the  suggestion  was 
that  this  would  reflect  differences  in 
uses. 

At  the  other  end  of  the  spectrum, 
many  comments  were  received  which 
emphasized  that  specific  road  specifi- 
cations should  not  t>e  required  because 
local  and  unique  conditions  would  be 
dealt  with  by  the  operator.  The  recom- 
mendation was  to  limit  the  Federal 
performance  standards  to  generalized 
guidelines  and  suggestions  which 
would  then  serve  as  the  nucleus  for 
the  State  regulatory  authorities  to  de- 
velop standards  unique  to  local  condi- 
tions. The  underlying  thrust  of  com- 
ments was  that  State  regulatory  au- 
thorities should  not  impair  or  restrict 
free  thinking  by  the  mine  operator, 
who  would  t>e  the  best  judge  to  finally 
recommend  the  best  method  for  road 
construction,  maintenance  and  recla- 
mation. OSM  determined  that  such 
general  standards,  incorporating  broad 
interpretation  capabilities,  would  not 
be  consistent  with  the  intent  of  the 
Act  or  the  rest  of  the  regulatory 
scheme.  The  legislative  history  dis- 
cussed the  environmental  impacts  as- 
sociated with  inadequate  road  con- 
struction and  reclamation  practices 
(for  example,  see  H.R.  No.  9&-218.  p. 
128).  General  provisions  would  not 
ensure  that  the  environmental  con- 
cerns would  be  satisfactorily  met,  in- 
cluding such  concerns  as  stabilization 
of  siu-face  areas  affected  by  mining 
from  water  and  air  erosion  (Section 
515(b)(4)  of  the  Act)  and  ensuring  that 
the  construction,  maintenance  and 
postmining  conditions  of  access  roads 
into  and  across  the  site  of  operations 
will  control  or  prevent  erosion  and  silt- 
ation.  pollution  of  water,  damage  to 
fish  and  wildlife  or  their  habitat,  or 
public  or  private  property  (Section 
515(b)(17)  of  the  Act).  This  recommen- 
dation was,  therefore,  not  accepted. 


ttRES  ANO  lEGULATtONS 

Additional  consideration  was  given 
by  OSM  to  evaluating  the  numerous 
rules,  guidelines  and  specifications  for 
the  design,  constniction.  maintenance 
and  reclamation  of  roads  established 
by  Federal  agencies.  State  regulatory 
authorities  and  professional  construc- 
tion asEoriations.  FOr  example,  the 
XJA  Forest  Service  and  Soil  Conserva- 
tion Service  have  evaluated  eri^ji'.on 
prcb!ems  and  strep.iu  si'tallons  from 
Icci^ing  and  iaiming  areas  for  many 
years  (U.S.  Forest  Seivic-e  1977.  and 
V£.  Soil  Conservation  Service 
l»7S<a));  MSBA  has  developed  regula- 
tions for  improving  safety  on  mine 
roads;  State  regulatory  agencies  have 
developed  a  wide  variety  of  regulations 
for  the  design  and  use  of  haul  and 
access  roads;  and  standards  for  road 
construction  have  been  developed 
through  ASSHTO.  A  wide  variety  of 
options  were  available  from  which  to 
generate  a  road  classification  system 
comprehensive  enough  to  ensiu-e  that 
the  environmental  mandates  of  the 
Act  are  satisfied,  while  providing 
enough  flexibility  to  permit  the  regu- 
latory authority  and  the  mine  opera- 
tor to  consider  local  conditioivs  and 
problems.  OSM  developed  a  three 
tiered  classification  system  by  synthe- 
sizing concepts,  practices  and  tech- 
niques for  the  deslgt^  and  construc- 
tion, reconstruction,  utilization,  main- 
tenance and  restoration  of  roads.  The 
final  reg\ilations  flow  from  the  pro- 
posed regulations,  and  sources  men- 
tioned above  including  the  comments 
received. 

OSM  concluded  that  the  structure 
of  the  proposed  regiilations  was  basi- 
cally sound.  Accordingly,  the  structure 
of  the  presentation  has  been  retained. 
However,  OSM  felt  It  should  clarify, 
within  the  regulations,  the  range  of 
standards  appropriate  for  different 
types  of  roads.  OSM  considered  pro- 
viding this  range  In  a  technical  guid- 
ance document  or  in  this  preamble  dis- 
cussion, but  rejected  these  alternatives 
on  the  grounds  that  they  would  not  be 
as  effective  in  achieving  national  simi- 
larity of  standards  or  In  allowing  oper- 
ators to  luitidpate  regulatory  require- 
ments uiuler  regulatory  programs  to 
be  approved  under  Subchapter  C. 

The  reader  should  read  portions  of 
the  preamble  of  September  18.  1978 
which  discuss  the  proposed  road  rules 
(43  Federal  Rxcistxb  41739-41740)  for 
a  disciission  of  the  bases  and  purposes 
of  the  proposed  rules. 

A  three  class  road  structure  was  de- 
veloped to  cover  every  roadway  within 
the  affected  mine  area  with  an  appro- 
priate set  of  performance  standards 
and  design  criteria.  The  most  stringent 
specifications  were  established  for  coal 
transportation  (Class  I),  because  of 
the  generally  large  trucks  used  to  haul 
co&i.  the  high  frequency  of  trips  and 

le    fact    that    coal    hauling    exists 


the 


throughout  most  of  the  life  of  the  op- 
eration. Associated  vrith  these  criteria 
is  the  fact  that  competent  road  design 
and  maintenance  must  be  required  to 
minimize  the  erosion  from  the  road- 
way and  resultant  siltation  of  adjacent 
streams,  to  reduce  impact  on  fish  and 
wildlife  habitat  and  ensure  that  the 
stability  of  the  roadway  to  protect  the 
VI  el/axe  of  the  public.  In  addition  to 
coal  haulage,  these  roads  are  often  uti- 
lized by  excess  spoil  haulage  trucks 
ajid  other  heavy  equipment. 

Class  II  Roads  are  identified  as 
roads  used  for  purposes  other  than 
coal  transport,  but  which  will  be  in 
service  over  a  six-month  period  or 
longer.  These  roadways  experience  use 
similar  to  Class  I  Roads  except  often 
for  different  purposes  and  usually  of  a 
lesser  volume,  weight  and  frequency  of 
use.  These  roads  would  handle  such 
tasks  as.  but  not  limited  to.  haulage  to 
head-of-hoUow  or  valley  fills  truck  dis- 
posal of  coal  processing  waste;  servic- 
ing of  major  facilities  Including  sedi- 
mentation ponds,  treatment  facilities, 
office  and  maintenance  areas.  These 
roads  require  environmental  protec- 
tion standards  similar  to  Class  I  Roads 
although  modified  to  reflect  that  the 
duration  of  their  use  may  be  shorter 
suid  the  intensity  less.  It  should  be 
noted  that  in  paragraph  701(38)  of  the 
Act  a  distinction  is  drawn  between 
roads  used  for  different  purposes 
(there  "access"  and  "haulage"). 

Class  III  Roads  are  roads  other  than 
Class  I  Roads  planned  to  be  used  less 
than  six-months.  These  roads  would 
often  Include  those  constructed  for 
such  uses  as  exploration. 

This  classification  procedure  reflects 
that  variable  environmental  impacts 
are  to  be  realized  by  varying  uses  of 
roads  and  the  location  of  the  roadway. 
OSM  beUeves  that  flexibility  allowed 
with  this  three-class  road  procedure 
will  enable  the  regulatory  authority  to 
consider  varying  geographic,  physio- 
graphic and  environmental  circum- 
stances, while  providing  appropriate 
protection  to  the  surrounding  natural 
resources  and  restoration  of  those 
lands  affected  by  the  mining  oper- 
ations. 

The  organization  of  the  regulations 
for  the  three  tyE>es  of  roads  are  as  fol- 
lows: 

Class  I  Roads— Sections  816.150- 
816.156. 

Class  II  Roads— Sections  816.160- 
816.166. 

Class  III  Roads— SecUons  816.170- 
816.176. 

The  correlation  between  tne  drafted 
proposed  regulation  and  the  revised 
penrianent  regulation  Is  shown  in  the 
following  chart: 
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<AUo  IndudcK  816.31(a). 

The  preamble  discu^ion  has  been 
organized  to  permit  a  discussion  of 
comments  received  during  the  public 
comment  period  for  the  proposed  reg- 
ulations and  the  resultant  decisions 
made  by  OSM,  Including  accompany- 
ing rationale  and  technical  support. 
The  three  road  class  types  are  dis- 
cussed simultaneously  for  ease  of  com- 
parison. However,  when  the  comments 
or  changes  In  the  regulations  related 
to  a  specific  road  class  type,  that  Indi- 
vidual comment  or  change  Is  Identified 
and  singularly  addressed. 

9§  816.150,  816.160,  816.170    General 

Proposed  30  CFR  816.31(a)  would 
have  required  that  aU  roads,  road 
rights-of-way.  and  associated  struc- 
tures to  be  designed,  constructed,  uti- 
lized and  maintained  and  later  re- 
stored to  control  and  protect  against 
erosion  and  siltation,  air  and  water 
pollution  and  damage  to  public  or  pri- 
vate property.  This  paragraph  was 
modified  to  reflect  the  three  road 
classes.  Class  I  Roads.  Class  II  Roads 
and  Class  III  Roads,  and  now  appears 
as  subsections  816.150(a).  816.160(a) 
and  816.170(a),  respectively.  Direct  ref- 
erence to  road  rights-of-way  and  asso- 
ciated structures  was  deleted  since 
they  are  Incorporated  In  the  definition 
of  roads  In  30  CFR  701.5,  and  the  use 
of  these  terms  here  would  be  redun- 
dant. 

Paragraph  (aKl)  of  proposed  Sec- 
tion 816.31  would  have  required  that 
the  best  technology  currently  availa- 
ble must  be  applied  to  reduce  damage 
to  fish  and  wildlife  habitat  and  to  pre- 
vent contributions  of  suspended  solids 
to  streamflow  or  to  runoff  outside  the 
permit  area.  This  provision  now  ap- 
pears as  paragraphs  816.150(b). 
816.160(b),  and  816.170(b). 

Proposed  paragraph  816.31(aK2) 
stated  that  roads  must  be  removed  and 
the  land  disturbed  reclaimed  to  the 
approved  postmining  landuse  unless 
approval  for  retention  after  mining 
was  obtained,  maintenance  assured 
and  drainage  controlled.  For  Class  I 
Roads  and  Class  II  Roads  these  provi- 
sions    now     appear     as     paragraphs 
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816.150(c)  and  816.160(c),  respectively. 
Under  paragraph  816.170(c),  Class  III 
Roads  must  be  completely  removed  In 
accordance  with  30  CFR  816.176, 
unless  the  Class  III  Road  Is  on  the  lo- 
cation of  a  proposed  Class  I  or  II  Road 
which  will  be  constructed  within  six 
months  after  the  Class  III  Road  Is 
built.  Since  Class  'ill  Roads  are,  by 
definition,  roads  In  existence  for  less 
than  six  months,  there  are  no  provi- 
sions for  retention  of  such  roads  as 
part  of  the  post-mining  land-use.  OSM 
believes  that  Class  III  Road  design 
would  present  environmental  risk  over 
the  long  term  If  the  road  Is  not  main- 
tained or  removed.  Accordingly,  the 
roadway  may  only  be  permanently  re- 
tained if  it  Is  brought  up  to  Class  I  or 
Class  II  standards. 

Many  comments  were  received  as- 
serting that  the  draft  permanent  regu- 
lations for  road  design  and  construc- 
tion were  too  restrictive  and  did  not 
allow  adequate  flexibility  for  site  spe- 
cific conditions  to  be  considered.  The 
proposed  regulations  established  mini- 
mal design  and  construction  criteria 
which  the  regulatory  authority  could 
use  to  ensure-  that  the  provisions  of 
515(bX4),  (10),  (17)  and  (18)  of  the  Act 
would  be  met.  The  only  differences 
provided  were  dependent  on  road  life 
expectancy.  The  permanent  regula- 
tions have  been  expanded  to  more 
clearly  enable  road  design  and  con- 
struction to  be  established  based  on 
the  proposed  use  of  the  road  and  the 
volume  and  size  of  the  equipment 
using  the  road,  which  bears  more  di- 
rectly on  design  needs  than  mere 
length  of  useful  life. 

Class  I  Roads,  Class  II  Roads  and 
Class  III  Roads  must  now  be  designed 
In  compliance  with  the  criteria  set 
forth  In  30  CFR  816.151-816.156,  30 
CFR  816.161-816.166  and  30  CFR 
816.171-816.176,  respectively.  These 
performance  standards  are  the  mini- 
mal requirements  which  must  be  met 
to  protect  the  surrounding  environ- 
mental resources. 

Paragraph  (d)  of  Section  816.150  re- 
quires the  Class  I  Roads  to  be  de- 
signed by  registered  professional  engi- 
neers In  keeping  with  the  Att's  prefer- 
ence for  these  professionals  for  design 
of  critical  structures  and  Important 
plans.  See  Sections  507(bX14)  and 
515(bK10KBKll)  of  the  Act.  for  exam- 
ple. However,  no  such  requirement  Is 
made  for  Class  II  and  Class  III  Roads. 
Since  the  risks  from  such  roads  are 
less,  the  added  expense  may  not  be 
Justified. 

OSM  considered  various  comments 
which  asserted  that  the  rigidity  of  the 
proposed  regulations  would  make 
them  unduly  burdensome.  OSM  Is  con- 
vinced that  strict  compliance  with  the 
proposed  regulations  could,  in  some 
cases,  have  caused  more  harm  to  na- 
tional goals  than  if  no  requirement  or 
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remedial  action  were  necessary.  In  the 
case  of  existing  roads,  costs  to  bring 
structures  Immediately  into  compli- 
ance with  performance  standards  (not 
even  design  criteria)  may  be  prohibi- 
tive In  some  cases,  and  operators 
might,  in  the  extreme  case,  opt  to 
abandon  their  mines  before  a  State 
program  is  approved.  The  reader  is  re- 
ferred to  the  preamble  discussions  of 
701.11(e),  780.12  and  786.21.  for  a  dis- 
cussion of  the  general  applicability  of 
the  requirements  of  816.150-816.176  to 
existing  roads. 

It  has  been  asserted  that  site-specific 
terrain  may  make  strict  comullsuice 
with  grade  or  other  requirements 
result  In  roads  which  unnecessarily 
meander  for  miles  ctt  which  involve 
the  movement  of  Inordinate  amounts 
of  topsoll,  soU  and  rock  materials. 
OSM  believes  that  appropriate  exper- 
tise and  local  knowledge  exists  In  the 
different  States.  For  example,  every 
State  has  a  road  or  highway  depart- 
ment which  Is  familiar  with  a  wide  va- 
riety of  conditions  throughout  the 
State  demanding  special  consideration. 
In  unique  situations  such  as  areas 
highly  susceptible  to  landslides,  their 
guidance  and  knowledge  would  prove 
invaluable. 

Accordingly  OSM  has  allowed  design 
flexibility  for  Class  I  and  Class  U 
Roads  when  two  mandatory  require- 
ments are  satisfied  (Sections 
816.150(dKl)  and  816.160(dKl)).  First, 
the  burden  of  proof  for  requesting  al- 
ternative design  and  construction 
specifications  rests  with  the  operator 
or  permit  applicant.  It  must  be  shown 
to  the  satisfaction  of  the  regulatory 
authority  that  the  proposed  alterna- 
tive will  be  as  environmentally  sound 
and  as  structurally  stable  as  the  crite- 
ria required  In  the  permanent  Federal 
regulatory  program.  Secondly,  OSM 
has  required  that  the  request  to 
employ  alternative  specifications  be 
certified  by  a  registered  professional 
engineer.  This  requirement  Is  neces- 
sary because  the  minimum  perform- 
ance standards  are  established  on 
sound  technical  knowledge,  the  sup- 
port for  which  Is  presented  In  the  fol- 
lowing discussions.  Alternative  stand- 
ards and  criteria  must  be  established 
on  similar  knowledge. 

The  request  for  approval  of  an  alter- 
native should  Include  at  a  minimum, 
the  necessity  of  the  request,  a  descrip- 
tion of  the  Intended  use  of  the  road 
structure,  comparison  between  the 
minimal  requirements  and  proposed 
altematlve(8).  and  the  technical  crite- 
ria supporting  the  reliability  of  the 
new  specifications  In  complying  with 
the  mt"<"ffti  environmental  perform- 
ance standards. 

Sections  816.150<dKl).  816.160(dKl) 
and  816.170(d)  provide  that  the  design 
of  the  road  must  be  based  on  Its  antici- 
pated use.  This  provides  a  criterion 
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upon  which  the  regulatory  authority, 
the  public  and  08M  can  evaluate  the 
design  and  determine  its  appropriate- 
ness. This  criterion  does  not  constitute 
a  separate  variance  from  the  specific 
performance  standards  which  follow, 
but  merely  a  means  of  evaluating  the 
specific  designs  offered  as  fulfilling 
those  standards. 

In  addition.  S  816.170(d)  specifically 
focuses  the  attention  of  the  operator 
and  the  regulatory  authority  on  the 
fact  that  Class  III  standards  are  de- 
signed for  low-usage  roadways,  and  if 
heavier  traffic  is  anticipated  the  de- 
signs must  be  upgraded,  as  appropri- 
ate, from  the  minimum  standards  of 
Sections  816.171-816.176. 

i  816.131,  816.161  and  81C.171     Location. 

These  Sections  derive  from  proposed 
Section  816.32.  For  clarity,  each  sen- 
tence in  the  proposed  version  is  now  a 
separate  paragraph. 

The  first  sentence  of  the  proposed 
version  required  that  all  roads  be  lo- 
cated on  ridges  or  the  flattest  and 
most  stable  slopes  to  mlnlmlgie  erosion, 
as  in  OSM's  interim  program,  30  CFR 
715.17(1X2)  (42  PR  62688.  December 
13.  1977).  One  comment  was  received 
which  asserted  that  the  flattest  slope 
within  a  region  may  not  necessarily  be 
the  logical  location  for  a  road.  The  ref- 
erence to  flattest  slopes  incorporated 
two  concepts;  namely,  traditional  flat- 
ter slopes  on  surface  would  be  under- 
lain by  competent  rocli,  such  as  river 
benches,  suitable  for  location  of  high- 
ways and  railroads  and  secondly,  the 
intent  was  to  minimize  the  necessity 
of  excessive  road  cuts.  However,  haz- 
ardous results  could  occur  if,  for  ex- 
ample, a  flat  slope  located  on  a  hillside 
were  potentially  slide  prone.  A  region 
characterized  by  an  undulating  sur- 
face will  also  contain  areas  which 
could  be  composed  of  transported  ma- 
terials, rock  and  soil,  and  swamps 
(USFS  1974,  Sec.  21.3).  Obviously, 
these  deposits  would  not  be  regarded 
as  the  most  stable  or  competent  sites 
for  the  location  of  a  road.  The  stabil- 
ity of  rock  out-crops  and  unconsolidat- 
ed deposits  is  dependent  on  the  char- 
acteristics of  the  rock  or  other  soil  in- 
cluding bearing  strength,  physical  and 
chemical  properties,  degree  of  decom- 
position, presence  of  water  and  other 
properties  (Pfliedler.  1968.  pp.  773- 
779).  The  siting  of  a  road  is  extremely 
Important  because  parent  or  original 
land  surface  including  excavation 
down  to  competent  stratum  serves  as 
the  subgrade  or  subbase  of  the  road 
(USFS,  1974.  Sec.  21.83).  A  stable  sub- 
base  Is  fundamental  to  road  design 
(Kaufman  and  Ault,  1977.  p.  19).  OSM 
has  rewritten  the  language  and  the 
final  rule  eliminates  the  requirement 
to  use  the  flattest  slopes  in  all  cases 
and  now  requires  only  that  roads  be 
located  on  ridges  or  the  most  stable 
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available  slopes.  All  classes  of  roads  in 
30  CFR  816.151(a).  30  CFR  &L6.161(a) 
and  30  CFR  816.171(a)  are  to  be  locat- 
ed on  the  most  stable  surfaces.  Elimi- 
nation of  the  requirement  to  use  the 
flattest  slope  may  reduce  road  length 
in  some  instances,  which  will  reduce 
the  total  area  disturbed  by  the  oper- 
ation. 

OSM  is  not  changing  the  standard 
for  the  interim  program  at  this  time. 
t>ecause  it  believes  the  added  siting 
flexibility  in  the  permanent  program 
presents  a  low  hydrologlc  risk  only  t>e- 
cause  of  controls  in  the  permit  and 
bond  requirements,  which  are  not  part 
of  the  interim  program.  Roads  on 
other  than  the  flattest  slope  can  result 
in  excessive  disruption  of  runoff  pat- 
terns unless  controlled  by  careful 
planning  and  review  as  required  in  the 
permanent  program  through  the 
permit  process. 

Paragraph  (b)  prohibits  the  location 
and  construction  of  roads  in  stream 
beds  or  drainage  channels  to  imple- 
ment Sections  515(bK18)  and 
SI5(bKlO)  of  the  Act.  The  draft  lan- 
guage has  been  expanded  to  include 
Intermittent  as  weU  .  as  permanent 
streams  to  further  protect  all  stream 
beds  and  drainage  in  compliance  with 
the  Intent  of  515(18)  of  the  Act  which 
is  clearly  not  limited  to  permanent 
streams.  The  siting  of  roads  or  other 
travel  routes  immediately  adjacent  to 
or  in  stream  channels  may  destroy  the 
aquatic  life,  rutting  causes  changes  in 
channel  ways  amd  downstream  chan- 
nels (USFS.  1977.  Sec.  24.48). 

Stream  fords  are  prohibited  by  para- 
graph (c)  unless  the  regulatory  au- 
thority approves  their  use  and  if  the 
utilization  of  the  ford  will  satisfy 
515ibH18)  of  the  Act.  Sut>sectlons 
816.151(c)  and  816.161(c).  for  Class  I 
Roads  and  Class  II  Roads,  respective- 
ly, permit  fords  only  on  a  temporary 
basis  for  the  construction  of  an  ap- 
proved structure.  OSM  recognizes  the 
environmental  damage  caused  by  low 
frequency  fording  during  construction 
of  a  bridge  or  culvert.  However,  the 
long-term  benefits  of  tlie  structure 
outweigh  the  short-term  disturbances 
to  the  stream  during  the  short  period 
of  construction.  Similar  standards 
have  been  adopted  by  the  U.S.  Forest 
Service  (USPS.  1977.  Sec.  100.42  and 
Sec.  22.4).  Section  816.171(c)  provides 
that  CJlass  III  Roads  may  not  ford  pe- 
rennial streams,  but  may  ford  ephem- 
eral and  intermittent  streams  provid- 
ing the  fords  will  not  aggravate  ero- 
sion or  Increase  sediment  loads  in  the 
streams  or  have  adverse  effects  on  fish 
and  their  habitat  or  other  environ- 
mental values.  Due  to  the  short-term 
life  and  low  frequency  use  of  Class  III 
Roads  as  compared  to  the  long-term 
life  and  high  frequency  use  of  CJlass  I 
and  Class  II  Roads.' OSM  believes  that 
fording  of  Intermittent  or  ephemeral 


streams  by  a  Class  III  Road  will  have 
minimal  environmental  degradation. 
No  data  to  the  contrary  has  been  pre- 
sented to  the  Office.  However,  during 
adverse  climatic  conditions  the  Class 
III  Road  should  be  closed,  because  of 
the  high  risk  of  siltation  and  erosion. 
It  is  the  Intent  of  OSM  that  Class  III 
Roads  reduce  stream  crossing  to  a 
minimum  by  utilizing  higher  terrain 
locations  such  as  meandering  with  the 
terrain  as  is  the  standard  in  some  ex- 
isting Federal  and  State  programs 
(USFS.  1977.  Sec.  24.3  and  Sec.  72.2 
and  W.Va.  DNR.  1971.  Sees.  20.6  and 
5.09). 

Several  comments  were  received 
which  requested  clarification  of  the 
term  "nonflowing  stream"  which  was 
used  in  the  proposed  version  of  the 
regulations  relating  to  stream  fords. 
The  commenters  asserted  that  this 
term  would  severely  limit  access  Into 
mine  permit  areas.  OSM  has  deleted 
the  use  of  the  term.  OSM  believes  that 
roadways  should  be  designed  and  con- 
structed in  a  manner  to  prevent  dete- 
rioration of  all  streams  and  associated 
habitats  and  to  be  consistent  with  the 
language  of  other  sections  of  the  rules, 
which  use  the  3  road  classification 
system.  Fording  is  permitted  only  on  a 
temporary  basis  to  permit  the  con- 
struction of  appropriate  structures 
such  as  culverts,  bridges,  etc.  Since  the 
term  "non- flowing"  Is  not  defined  in 
the  regvilations  it  has  been  deleted  and 
the  prohibition  has  been  extended  to 
all  streams  for  Class  I  and  Class  II 
Roads  and  to  perennial  streams  for 
Clasa  III  Roads. 

Several  commenters  asserted  that 
OSM  has  no  statutory  authority  for 
prohibiting  stream  fords.  Sections 
515(b)(10).  (17).  (18)  and  (24)  of  the 
Act  all  authorize  this  restriction, 
which  represents  sound  technology  to 
prevent  Increased  sedimentation,  con- 
trol erosion,  prevent  water  pollution, 
prevent  damage  to  fish  and  wildlife 
and  their  habitat  and  to  prevent  seri- 
ous alteration  of  streamflow. 

One  commenter  asserted  that 
stream  fords  might  cause  less  damage 
than  construction  of  crossings  over 
the  stream.  However,  no  data  or  other 
technical  basis  for  this  assertion  was 
offered.  The  short-term  disturbance 
caused  by  stream  crossing  construc- 
tion of  structures  will  avoid  long-term 
disturbance  of  the  stream  bed.  Like- 
wise, such  structures  eliminate  envi- 
ronmental problems  caused  by  adverse 
weather  conditions.  Other  com- 
menters emphasized  their  views  that 
stream  fords  create  serious  environ- 
mental risks.  OSM  believes  that  the 
purtx>ses  of  the  Act  are  best  served  by 
prohibiting  stream  fords,  except  as  au- 
thorized under  paragraph  (c). 

One  commenter  suggested  additional 
language  be  added  to  the  proposed 
rule,  to  read  "All  other  stream  cro«*- 


ings  shall  be  made  using  bridges,  cul- 
verts, or  other  structures  designed, 
constructed,  and  maintained  to  meet 
requirements  of  this  Section  and  other 
applicable  requirements".  The  ration- 
ale offered  for  the  change  was  that  in 
certain  States,  other  applicable  appro- 
vals are  required  and  that  this  Section 
does  not  specifically  require  the  State 
requirements  to  be  applied.  Section 
505(b)  of  the  Act  ensures  that  other, 
more  stringent  State  requirements  to 
meet  environmental  parameters,  are 
to  be  construed  as  consistent  with  the 
Act.  Because  of  these  provisions  In  the 
Act,  the  additional  language  was  re- 
jected as  unnecessary.  However,  a 
State  program  may  Include  specific  re- 
quirements for  showing  of  compliance 
with  other  applicable  State  laws,  so 
long  as  such  compliance  does  not  au- 
thorize or  constitute  a  lower  standard 
of  performance  than  required  by  these 
rules. 

One  commenter  objected  to  the  pro- 
r>osed  language  which  became  para- 
graph (d).  on  the  grounds  that  it 
would  have  prohibited  construction  of 
roa^s  which  increased  downstream 
sedimentation  or  flooding,  which.  If 
literally  applied,  would  have  made 
compliance  in  many  instances  impossi- 
ble. To  be  consistent  with  Sections 
515(b)(10)(BHl)  of  the  Act,  the  lan- 
guage has  been  changed,  and  minimi- 
zation of  downstream  sed'mentatlon 
or  flooding  Is  the  requirement.  This  in 
no  way  is  Intended  to  constitute  a  vari- 
ance from  the  requirement  that  best 
technology  currently  available 
(BTCA)  be  used  to  prevent  additional 
contribution  of  suspended  solids  to 
streamflow,  or  runoff  outside  the 
permit  area.  However,  there  is  a  dis- 
tinction between  the  requirement  to 
the  BTCA  and  an  outright  prohibi- 
tion, and  for  this  reason  the  langiiage 
has  been  changed. 

Another  commenter  requested  that 
the  prohibition  in  the  proposed  rule 
be  resolved  by  making  it  a  prohibition 
against  "excessive"  sedimentation. 
This  alternative  resolution  was  reject- 
ed because  of  the  inexactitude  in  the 
term  "excessive,"  which  would  make 
uniform  enforcement  and  Interpreta- 
tion difficult. 

The  proposed  requirement  not  to 
construct  roads  that  increase  erosion, 
that  appeared  in  the  language  which 
became  paragraph  (d).  has  also  been 
delet^^d  as  redundant.  In  light  of  the 
language  in  paragraph  (a)  of  816.150. 
816.151.  816.170  and  816.171  and  nu- 
merous other  provisions  aimed  to 
achieve  this  end. 

One  commenter  suggested  that  the 
location  niles  be  amended  to  apply 
only  to  newly  constructed  roads.  The 
applicability  of  these  rules  to  existing 
nonconforming  structures  is  covered 
by  Sections  701.11(e).  780.12  and 
786.21  of  these  rules,  and  the  reader  is 
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referred  to  the  preamble  discussion  of 
those  provisions  for  OBM's  disposition 
of  this  conunent. 

One  commenter  suggested  that  any 
haul  road  crossing  major  highways  be 
separated  from  the  highway  traffic. 
This  would  require  an  operator  to  con- 
struct bridges  or  other  structures  to 
keep  haulage  traffic  separated  from 
the  public.  OSM  did  not  believe  It 
could  place  such  a  financial  burden  on 
an  operator  with  limited  environmen- 
tal benefits  demonstrated.  The  burden 
would  be  especially  heavy  in  the  east- 
em  coal  region  where  the  larger 
number  of  mines  are  of  short  dura- 
tion. Public  roads  do  receive  protec- 
tion under  the  Act  and  these  regula- 
tions by  implementation  of  regulations 
baxming  mining  within  100  feet  of 
public  roads  (Section  761.11(d)). 

However.  Section  522(e)(4)  of  the 
Act  clearly  contemplates  haul  roads 
joining,  not  crossing  over,  public 
roads.  Of  course,  the  States  can  imple- 
ment stricter  controls  on  haul  roads 
than  the  minimum  standards  in  these 
regulations. 

30  CFR  816.171(e)  requires  flagging 
or  stakes  for  on-site  review  by  the  reg- 
ulatory authority.  Precedent  for  this 
requirement  exists  in  other  Federal 
and  State  programs.  (West  Virginia 
Department  of  Natural  Resources,  20- 
6,  Section  5.01.)  The  rationale  for 
having  a  field  location  approval  of 
Class  III  Roads  Is  an  attempt  to  bal- 
ance the  operator's  costs  In  plan  sub- 
missions and  approvals,  which  can  be 
significant,  against  environmental  pro- 
tection needs  In  the  case  of  those  tem- 
porary roads,  with  due  consideration 
for  citizen  participation  (Section  102(1) 
of  the  Act),  Inspection  by  the  regula- 
tory authority  and  protection  of  the 
public  (Section  102(d)  of  the  Act). 

Class  III  Roads  used  for  exploration 
of  coal,  which  remove  250  tons  or  less, 
will  not  require  approval  by  the  regu- 
latory authority.  (Section  512(d)  of 
the  Act  and  30  CTFR  Part  776).  Howev- 
er, provisions  for  performance  stand- 
ards apply  In  accordance  with  para- 
graph 512(aK2)  of  the  Act.  The  ap- 
proval as  exploratory  roads  are  to  be 
field  approved  by  the  regulatory  au- 
thority In  so  far  as  possible. 

Since  there  will  be  no  detailed  writ- 
ten plan  submission  for  Class  HI 
Roads,  30  CFR  816.171(f)  has  been 
added  to  provide  additional  criteria  for 
disapproval  of  the  flagged  roadway  by 
an  Inspector  If  the  road  In  an  area  is 
not  permitted  because  It  Is  unstable  or 
where  complete  restoration  cannot  be 
accomplished.  Location  of  roads  in 
such  areas  is  not  allowed.  This  is  In- 
tended to  protect  against  Irreparable 
environmental  damage.  j>artlcularly 
with  reference  to  assuring  that  post- 
mining  conditions  will  control  erosion 
and  siltation,  pollution  of  water, 
damage  to  fish  or  wildlife  or  their 
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habitat  or  public  or  private  property. 
The  location  of  Class  III  Roads  has 
direct  bearing  on  the  level  of  restora- 
tion to  be  accomplished  and  this  Sec- 
tion should  help  enstire  compliance 
with  SecUon  816.176. 

Paragraph  816.171(g)  is  Intended  ex- 
plicitly to  permit  temporary  roads  nec- 
essary for  the  construction  of  Class  I 
or  cnass  II  Roads.  Before  the  roadbed 
is  laid  and  the  major  road  is  used  In 
mining,  surveying  and  construction  ve- 
hicles must  have  access  to  the  planned 
right-of-way.  OSM  believes  this  provi- 
sion Is  necessary  to  assure  that  con- 
struction of  cnass  I  and  Class  II  Roads 
might  proceed  expeditiously. 

816.152,  816.162,  816.172    Dcaign  and   con- 
struction. 

These  Sections  contain  the  provi- 
sions which  appeared  In  proposed  Sec- 
tion 816.33.  Class  I  and  Class  U  Roads 
have  specific  design  criteria,  while  the 
standards  are  more  general  for  Class 
III  Roads. 

Several  commenters  wanted  a  blan- 
ket statement  In  the  Introduction  to 
this  Section  which  would  allow  regula- 
tory authorities  to  adopt  or  approve 
other  standards.  The  commenters  said 
the  change  would  allow  existing  State 
roftd  standards  to  be  used  and  would 
allow  for  consideration  for  existing 
nonconforming  structures.  The  first 
concern  is  now  taken  care  of  in  the 
"State  window"  concept  of  Section 
731.13.  and  the  second  is  covered  by 
the  existing  structures  provision  of 
Sections  701.11(e).  780.12  and  786.21. 
Accordingly,  no  change  was  made 
here.  The  reader  is  referred  to  the  pre- 
amble discussion  of  those  other  Sec- 
tions. 

Paragraph  (a)  is  concerned  with  ver- 
tical allnement.  There  are  a  few  coal 
mining  States  that  allow  grades  of  20 
percent  or  more  for  mine  roads.  The 
majority  of  the  States,  however,  have 
established  15  percent  as  the  maxi- 
mum grade  (Bureau  of  Mines.  1977). 
West  Virginia  does  not  allow  mine 
haulageways  having  sustained  grades 
exceeding  10  percent,  with  maximum 
grade  not  to  exceed  15  percent  for  300 
feet.  These  basically  are  the  gradient 
requirements  for  mine  roads  which 
were  proposed  for  comment  on  Sep- 
tember 18,  1978,  as  Section  816.33. 

Numerous  comments  were  received 
suggesting  allowance  of  variances  for 
site-specific  conditions  on  the  grade 
requirements  for  vertical  alignment 
Many  of  these  comments  were  used  In 
developing  the  new  requirements  for 
the  three  classes  of  roads  which  are 
appropriately  based  on  the  volume  of 
traffic  and  the  weight  and  speed  of  ve- 
hicles using  the  road.  This  approach  Is 
based.  In  part,  on  UA  Forest  Service 
1977,  Sec.  24:  Packer.  P.  E..  1965  Fig.  1; 
Kaufman  1977,  p.  19.  The  Class  I  Rood 
has  the  same  criteria  as  proposed  In 
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the  regulations  because  its  primary 
use  is  for  coal  haulage.  The  Class  I 
Road  standard  allows  for  a  10-percent 
overall  grade  with  15-percent  pitch 
grade  for  300  feet  within  any  1,000 
feet.  Support  for  this  standard  is 
found  in  Welgle.  W.  K..  1966,  p.  3. 
Kaufman.  W.  W.  1977.  p.  4:  Packer.  P. 
E.  1965  Pig.  1:  and  West  Virginia  De- 
partment of  Natural  Resources.  1971 
20-6  Section  502.  It  was  recognized 
that  more  latitude  was  needed  for 
local  conditions  in  the  case  of  roads 
other  than  coal  haul  roads,  which  may 
be  irrregulary  used.  Therefore  the 
Class  II  Road  allows  for  a  10-percent 
overall  grade  with  a  15-percent  pitch 
grade  up  to  1,000  feet.  These  numbers 
are  the  same  as  those  used  for  similar 
roads  by  the  U.S.  Forest  Service  (1977, 
Sec.  21).  See  also.  West  Virginia  De- 
partment of  Natural  Resources  1971. 
Section  5.02(c).  The  Class  III  Road 
allows  for  a  10-percent  overall  grade 
with  a  20-percent  pitch  up  to  1.000 
feet.  See  U.S.  Forest  Service.  1977,  Sec. 
21.  and  West  Virginia  Department  of 
Natural  Resources.  1971.  Section 
5.02(c)  which  have  similar  require- 
ments for  lightly  used  roads. 

One  commenter  objected  to  the  use 
of  Kaufman,  W.  W.  and  Ault.  J.  C. 
1977,  U.S.B.  of  Mines.  Information 
Circular  8758  because  it  addresses 
design  criteria  from  a  safety  stand- 
point. However,  design  from  a  safety 
viewpoint  and  from  an  environmental 
protection  viewpoint  have  much  in 
common.  OSM  believes  that  to  plan  a 
road,  it  Is  necessary  to  know  the 
amount  of  coal  to  be  mined,  the  dally 
haul,  and  vehicle  equipment  and  prac- 
tice, along  with  terrain  data  and  envi- 
ronmental concerns.  Such  information 
allows  analyses  to  determine  the  re- 
quired design  speed  and  traffic 
volume.  The  aim  is  to  know  the  antici- 
pated volume  of  traffic  to  be  accom- 
modated. A  feasibility  analysis  then 
can  establish  the  width,  allnement. 
grade,  surfacing,  and  Road  Class  to 
fulfill  the  environmental  protection 
requirements  economically,  including 
providing  protection  from  erosion. 
Roads  Incapable  of  safely  handling 
their  traffic  are  likely  to  cause  envi- 
ronmental damage  through  surface 
erosion,  embankment  failure,  stream- 
flow  disruption,  and  similar  condi- 
tions. Much  of  the  approach  in  30 
CFR  818.152.  816.162  and  816.172  is 
similar  to  that  of  AASHTO's  1978 
Standard  Specifications  for  Transport- 
ing Materials  and  Methods  of  Sam- 
pling and  Testing,  Part  I.  Specifica- 
tions, p.  828;  Part  II.  Methods  of  Sam- 
pling and  Testing,  p.  998.  (9.4D):  and 
in  U.S.  Forest  Service  1977.  Sections 
24  and  25.  Design  elements  in  these 
publications  underpin  systems  of  mini- 
mum standards  for  roads  to  be  used 
under  similar  conditions  and  for  simi- 
lar purposes  as  mine  roads.  Any  Inter- 
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pretatlon  that  safety  was  the  sole  cri- 
teria for  OSM's  selection  would  be  In- 
correct. OSM  considered  all  comments 
received  on  roads  and  based  on  exten- 
sive examples  of  field  performances 
and  engineering  techniques  generally 
accepted  by  the  engineering  profes- 
sion, opted  to  rely  heavily  on  the  U.S. 
Forest  Service  Handbook.  Section  24. 
This  reference  contains  constraints 
which  a  designer  for  environmental 
protection  goals  has  to  accept.  Includ- 
ing topography,  soil  characteristics, 
land  use,  environmental  characteris- 
tics, the  design  vehicle,  and  design 
speed,  to  meet  the  objective  of  holding 
soil  in  place  on  the  constructed  road 
and  to  prevent  silt  movement  Into 
streams. 

One  commenter  suggested  there  Is 
nothing  in  the  Act  which  requires  ar- 
bitrary road  grade  limitations  and  sug- 
gested substituting  a  general  state- 
ment. OSM  determined  such  a  broad 
general  statement  would  not  be  con- 
sistent with  the  intent  of  the  Act  to 
provide  minimum  national  standards 
of  protection.  General  provisions 
would  not  ensure  meeting  satisfactori- 
ly Section  515(bK4)  and  515(b)(17)  of 
the  Act. 

Many  comments  were  received  sug- 
gesting regtilatory  authority  approval 
for  other  road  grades  that  are  satisfac- 
tory to  control  erosion.  Attention  was 
called  to  existing  roads  that  would  be 
required  to  be  reconstructed  to  the 
specified  grades.  OSM's  reconstruction 
requirements  for  existing  roads  are 
discussed  In  sections  786.21  and 
701.11(e).  and  the  reader  is  referred  to 
the  preamble  discussion  for  those  Sec- 
tions. 

Additional  consideration  was  given 
to  evaluating  grade  requirements 
based  on  volume  of  traffic,  speed  and 
weight  of  vehicles,  an  approach  ap- 
proved and  used  by  State  Departments 
of  Transportation.  OSM  evaluated  the 
various  suggested  State  requirements. 
OSM  considered  these  requirements 
too  restrictive  because  of  site  specific 
mine  needs  are  not  Incorporated  In  ex- 
isting State  Transportation  Depart- 
ment rules  and  procedures.  In  part  as 
a  result  of  this  analysis,  a  national 
three  class  road  system  was  evolved, 
with  standards  for  each  road  class  and. 
where  appropriate,  allowing  the  regu- 
latory authority  site  specific  excep- 
tions when  it  is  demonstrated  by  a 
qualified  engineer  that  there  would  be 
compliance  with  environmental  stand- 
ards. OSM's  three  class  road  system 
incorporates  rules,  guidelines  auid 
specifications  from  time  tested  Feder- 
al and  State  agencies.  See.  for  exam- 
ple. West  Virginia  Department  of  Nat- 
ural Resources.  1971.  20-6.  Section 
502:  Packer  P.E.  1965;  U.S.  Forest 
Service  1977;  Kentucky  Department  of 
Natural  Resorces  1974.  Section 
350.151. 


Some  commenters  recommended  the 
road  grade  standards  provide  no  more 
than  a  general  requirement  that  roads 
be  "designed,  constructed,  and  main- 
tained In  a  manner  which  will  do  the 
lesser  damage  to  the  environment  and 
tend  to  control  erosion  and  disturb- 
ance of  the  hydrologic  balance."  These 
commenters  argued  there  is  nothing  in 
the  Act  which  permits  arbitrary  road 
grade  limitations.  The  greatest  single 
destructive  factor  In  road  construction 
and  maintenance  Is  water  (U.S.  Forest 
Service.  Section  24.4).  OSM's  evalua- 
tion determined  the  ability  of  water  to 
erode  soil  and  transport  sediment  is  an 
exponential  relationship  with  in- 
creases In  slope  of  the  road.  Rates  of 
erosion  are  greater  on  steeper  grades 
than  on  flatter  grades.  Overland  flow 
velocities  are  also  greater  in  steep 
grades  and  mass  movements  are  more 
likely  to  occur  in  steep  grades.  (Lins- 
ley.  Ray  K..  1975.  p.  401.)  Accordingly, 
apeclflc  grade  limits  have  been  Includ- 
ed. 

One  commenter  siiggested  the  over- 
all maximum  grade  be  Increased  from 
10  to  12  percent.  The  rationale  was 
that  there  would  be  less  disturt>ed 
earthwork  and  reduced  discharge  of 
particulate  matter  into  streams.  OSM 
evaluated  the  two  percent  difference 
although  the  commenter  had  not  pro- 
vided supportive  facts.  Tlie  proposal 
was  not  accepted.  OSM  recognizes 
that  although  less  land  might  t>e  dis- 
turbed, the  increased  erosion  and  sedi- 
mentation potential  during  major 
storm  events  was  considered  to 
outweigh  the  benefit  of  less  disturbed 
area,  OSM  believes  the  three  class 
road  system  provides  environmental 
protection  with  the  flexibility  and  eco- 
nomic benefits  the  commenter  re- 
quested. 

One  commenter  suggested  deleting 
entirely  the  specific  vertical  allnement 
and  overall  grade  requirement  on  the 
grounds  that  when  erosional  control 
specifications  are  met,  there  is  no  need 
for  these  limitations.  Sound  engineer- 
ing design  recognizes  a  balance  be- 
tween vertical  and  horizontal  allne- 
ment to  enhance  erosion  control, 
streamline  drainage  control  and  gener- 
ally provide  a  more  economic  location. 
(U.S.  Forest  Service.  1977.  Section 
24.11  and  24.3.)  OSM  evaluated  the 
standard  and  noted  that  the  conunent 
had  not  provided  supportive  data  to 
demonstrate  erosion  control  specifica- 
tions which  would  assure  the  water 
quality  standards  in  30  CFR  816.42 
and  816.45  would  be  met.  Design  crite- 
ria are  appropriate  to  assure  achieve- 
ment of  performance  standards  (see  In 
Re  Surface  Mining  Litigation,  452  P. 
Supp.  327,  D.D.C..  1978).  Accordingly. 
OSM  determined  that  the  requested 
deletion  would  not  be  consistent  with 
Section  515(bK10)  and  515(bK17)  of 
the  Act  or  the  rules  as  enacted. 


Several  commenters  proposed  dele- 
tion of  the  entire  road  construction 
and  vertical  allnement  Sections  on  the 
grounds  that  they  would  result  In  In- 
creased length  of  road,  additional  cuts, 
^itchbacks,  and  drainage  facilities, 
yr\ih  greater  environmental  Impact, 
boorer  safety  potential,  and  increased 
costs.  OSM  determined  that  deleting 
this  basic  requirement  would  not  be 
consistent  with  the  Intent  of  Congress 
or  Sections  515(b)(10>(17).  (21)  or  (22) 
of  the  Act.  Environmental  protection 
requires  minimum  standards  for  road 
construction.  The  legislative  history  of 
the  Act  recognized  the  continuing  and 
long  standing  environmental  problems 
that  roads  present  and  mandates  a 
shift  from  past  practices.  The  legisla- 
tive history  recognized  that  roads  de- 
signed and  constructed  under  appro- 
priate standards  assure  that  environ- 
mental objectives  are  met.  Therefore. 
OSM  rejected  this  proposal  to  delete 
the  road  construction  and  vertical 
allnement  Sections. 

Several  commenters  urged  the  regu- 
latory authority  be  granted  the  right 
to  allow  higher  road  grades.  OSM  eval- 
uated this  proposal  and  believes  that 
the  three  class  road  system  fulfills  the 
intent  of  the  recommendation  while 
assuring  that  a  "loophole"  in  not  cre- 
ated. OSM  also  believes  requiring  that 
the  design  and  construction  or  recon- 
struction be  certified  or  approved  by 
professional  engineers  and  the  oppor- 
tunity to  use  alternative  specifications 
provides  flexibility  and  still  provide 
protection  from  erosion. 

Some  commenters  recommended  dif- 
ferent allnement  requirements  for 
non-coal  haulage  vehicles  and  tempo- 
rary roads  used  by  four-wheel-drive  ve- 
hicles. OSM  evaluated  the  suggestion 
in  terms  of  protection  from  potential 
erosion  and  meetir^  w^ater  quality 
standards  in  30  CFR  816.42  and  816.45. 
The  comments  were  taken  Into  ac- 
count In  developing  the  allnement 
standards  for  Class  II  Roads  30  CFR 
816.162(a)  and  817.162(a)  and  Class  III 
Roads  30  CFR  816.172(a)  and 
817.172(a).  One  commenter  recom- 
mended substituting  the  word  "pro- 
file" for  vertical  alinement.  Both 
terms  may  be  used  by  engineers  and 
the  term  "vertical"  Is  more  clear. 
Design  standards  and  elements  in  VS. 
Forest  Service  1977.  Sections  24.11, 
24.2.  and  24.3  utilize  the  term  vertical 
as  a  national  guide  for  qualified  design 
engineers.  OSM  considered  both  terms 
and  selected  vertical  alinement. 

S9  816.152(b).  816.162(b)     Horizontal  aline- 
nent 

As  a  result  of  comments  received, 
OSM  evaluated  the  various  proposals 
for  horizontal  allnement.  One  com- 
ment suggested  greater  latitude  for  de- 
termining solutions  to  localized  road 
problems.  The  proper  balance  of  hori- 
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zontal  and  vertical  allnement  Is  the 
very  backbone  of  road  design,  provides 
erosion  control,  simplifies  drainage 
design,  reduces  encroachment  on  pe- 
rennial stream  channels,  and  in  most 
Instances  decreases  the  required 
length  of  a  bridge  span,  encourages  a 
uniform  desired  speed.  Improves  es- 
thetics of  the  route,  and  generally 
maximizes  economic  safety  and  envi- 
ronmental results.  As  proposed,  the 
rules  did  not  Include  the  standard  en- 
gineering practice  of  horizontal  allne- 
ment. The  U.S.  Forest  Service,  which 
contracts  for  or  supervises  10.000  miles 
of  new  road  construction  each  year,  re- 
quires that  horizontal  alinement  be 
considered  concurrently  with  vertical 
alinement,  earthwork  requirements, 
and  Job  management.  (UJS.  Forest 
Service  1977.  Sections  24.11  and  24.3.) 
Class  I  and  Class  II  roads  have  similar 
volumes  of  traffic,  speed,  and  weight 
of  vehicle  standards  as  the  multi-pur- 
pose roads  subject  to  USPS  require- 
ments. OSM  evaluated  the  allnement 
standards  and  noted  that  roads  built 
to  these  standards,  when  adequately 
maintained  result  in  a  road  system 
meeting  environmental  and  esthetic 
requirements.  OSM  feels  the  allne- 
ment requirement  will  enable  the  reg- 
ulatory authority  to  consider  varying 
site  specific  environmental  require- 
ments while  providing  appropriate 
protection  to  natural  resources. 

§S  gl6.1S2(c),  816.162(e),  816.172(c)  Road 
cuts. 

These  paragraphs  set  forth  require- 
ments for  slope  cuts  which  result  from 
road  construction. 

Some  commenters  felt  that  the  pro- 
posed 1.5  safety  factor  for  road  cuts 
was  excessively  strict.  The  Office  rec- 
ognizes that  geotechnical  analyses 
used  to  demonstrate  stability  encom- 
pass a  wide  range  of  considerations 
with  broad  confidence  limits.  Other 
geotechnical  analyses  with  supporting 
documentation  can  be  used  that  would 
ensure  embankment  stability.  OSM 
believes  that  for  Class  I  and  II  Roads, 
it  would  be  technically  unsound  for 
the  regulatory  authority  to  authorize 
a  lower  safety  factor  under 
J§816.150(dKl)  or  816.160(dKl)  with- 
out clear  docimientatlon  that  the 
planned  volume  of  traffic,  speed  and 
weight  of  vehicles  used  In  the  design 
would  be  far  below  that  for  normal 
coal  mine  roads.  U.S.  Forest  Service, 
Section  24.26,  recognizes  the  limits  of 
the  geotechnical  analyses  used  in  a 
laboratory,  and  does  not  Intend  that  In 
all  cases  areas  that  do  not^meet  the  1.5 
safety  factor  design  criteria  be  consid- 
ered unsuitable.  However,  the  stability 
of  the  cuts  must  be  demonstrated  so 
that  no  significant  environmental 
harm,  or  harm  to  the  public  health 
and  safety  will  result.  For  Class  III 
Roads    there    is    no   designed   safety 
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factor,  because  of  low  volumes  of  em- 
bankment material  and  low  traffic 
volume  ratios. 

A  comment  was  received  requesting 
that  the  term  "unconsolidated  materi- 
al" in  paragraphs  816.152(c)  and 
816.162(c)  be  clearly  defined.  OSM  be- 
lieves that  any  number  of  arbitrary 
limits  could  be  established  for  this 
term.  However,  OSM  takes  the  posi- 
tion that  appropriate  latitude  should 
be  exercised  to  account  for  unusual 
field  conditions  which  may  be  encoun- 
tered. When  determining  the  required 
slope  angle  in  road  cuts,  consideration 
must  be  given  to  the  rock  or  soil  mate- 
rial. A  road  cut  may  expose  a  sand- 
stone which  is  highly  friable  or  weath- 
ered, in  which  case,  a  lesser  slope 
would  l>e  required  to  ensure  the  stabil- 
ity of  the  slope.  No  definition  has  been 
suggested  to  OSM.  Several  of  the  ad- 
dressed comments  immediately  below 
under  road  embankments  also  apply  to 
road  cuts,  as  noted. 

H  816.152(d).     816.162(d)     and     816.172(d) 
Road  embankments. 

These  Sections  derive  from  proposed 
Section  816.33(c). 

Two  commenters  suggested  that  the 
embankment  standards,  as  well  as  the 
road  cut  standards,  be  deleted,  on  the 
grounds  that  the  design  criteria  had 
no  relation  to  the  environmental 
standards  that  are  to  be  met.  They 
argued  the  criteria  would  result  in  a 
higher  cost  road  that  might  reduce 
maintenance  cost  but  would  provide 
no  envirormiental  protection.  OSM  be- 
lieves that  assurance  that  the  per- 
formance standards  will  be  met  is  best 
provided  by  requiring  minimum  de- 
signed criteria,  and  therefore  the  com- 
menters suggestions  were  rejected. 
(U.S.  Forest  Service,  1977  and  Pflleder 
on  S.W..  1968,  Chapter  9,  12  and  13.1-3 
on  p.  830.) 

The  Office  does  not  agree  that  the 
proposed  design  criteria  of  these  Sec- 
tions are  not  related  to  erosion  and 
sediment  control.  These  requirements 
are  provided  to  ensure  embankment 
stability  In  general,  thus  reducing  ero- 
sion or  mass  wasting  of  fills  and  subse- 
quent sedimentation  of  nearby 
streams.  The  Office  further  believes 
that  although  the  required  design  cri- 
teria requirements  provide  sufficient 
flexibility  for  the  regulatory  authority 
to  meet  local,  unique  or  unusual  situa- 
tion. It  may  permit  the  operator  to 
further  "tailor"  the  road  construction 
to  local  envirotmtental  conditions. 

Some  commenters  suggested  explic- 
itly providing  that  the  embankment 
requirements  apply  unless  a  different 
requirement  is  approved  by  the  regula- 
tory authority.  Other  commenters  ad- 
vocated that  each  State  use  design  cri- 
teria Identical  to  that  required  by 
their  respective  transportation  depart- 
ments. Because  of  the  need  for  general 
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national  performance  standards.  OSM 
has  responded  to  these  commenters 
concerns  by  development  of  a  three- 
class  road  system  with  standards  for 
each  class,  and  allowing  the  regulatory 
authority  for  site  specific  exception 
where  equal  results  are  demonstrated 
by  a  qualified  engineer.  More  strin- 
gent statewide  criteria  will  be  allowed 
under  Subchapter  C  relating  to  ap- 
proval of  State  programs. 

Several  comments  were  received 
with  respect  to  the  proposed  limita- 
tion of  road  cut  and  embanltment 
standards  to  roads  which  would  be  In 
place  and  in  use  for  more  than  five 
years.  The  SUtes  of  Kentucky  and 
North  Dakota  proposed  changes  to 
this  limitation,  to  provide  the  regula- 
tory authority  the  ability  to  enforce 
these  requirements  on  roads  that  are 
to  be  maintained  for  a  period  of  less 
than  five  years.  These  two  States 
argued  that  by  having  the  require- 
ment for  roads  in  place  less  than  5 
years  will  ensure  stabilized  and  main- 
tainable roads:  and  thus  better  protect 
the  existing  hydrologic  balance. 

One  commenler  recommended  that 
the  road  embankment  rules  should 
apply  in  all  instances  where  the  regu- 
latory authority  considers  it  advisable 
or  necessary.  This  commenter  stated 
that  simply  applying  the  proposed  du- 
ration of  use  standard  would  be  too  in- 
flexible. The  commenter  recommend- 
ed the  regulatory  authority  should  be 
given  more  discretion  to  determine  the 
need  for  applying  construction  crite- 
ria. 

OSM  considered  these  comments 
and  determined  that  volume  of  traffic, 
designed  speed,  and  weight  of  vehicles 
provide  a  more  sensitive  index  to  con- 
trol erosion.  OSM's  assessment  is  that 
the  ability  of  water  to  erode  soil  and 
transport  sediment  sharply  increases 
with  the  slope  of  the  road  and  this,  to- 
gether with  consideration  of  the  com- 
ments and  the  addition  of  design  flexi- 
bility in  the  revised  road  regulations, 
provided  the  basis  for  altering  the  5 
year  criteria  (Packer.  P.E.  1965.  Pig. 
1).  The  coal  haul  road,  or  other  heav 
ily  travelled  roads  no  matter  how  long 
in  place,  creates  such  a  risk  of  environ- 
mental degradation,  through  erosion, 
slope  failure  and  pollution,  that  the 
construction  requirements  must 
always  apply.  These  requirements  are 
not  deemed  to  be  overly  burdensome 
and  will  present  a  high  degree  of  envi- 
ronmental protection.  Other  national 
road  standards  (e.g..  UJS.  Forest  Serv- 
ice. 1977.  Section  20),  similar  to  these 
apply  to  heavily  traveled  roads,  no 
matter  how  briefly  In  place. 

A  maximum  time  limit  of  six  months 
was  established  on  a  Class  III  Road  be- 
cause adverse  environmental  impacts 
of  temporary  roads  has  been  shown  to 
be  controllable  with  minimal  design 
criteria.  The  criteria  is  based  upon  the 
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limited  traffic  volume  during  the 
period.  All  longer-term  roads,  with 
their  anticipated  heavier  traffic 
volume,  must  meet  design  criteria 
specified  under  paragraphs  (c)  and  (d), 
or  have  alternative  designs  approved 
under  the  strict  standards  of  816.150 
and  816.160. 

Some  comments  were  received  ques- 
tioning the  requirements  for  keying 
all  embankments  to  be  placed  on  side- 
slopes  greater  than  Iv:  5h  (20  percent). 
The  technique  of  keying  was  primarily 
intended  for  embankment  in  rock,  so 
the  phrase  "or  if  In  rock"  was  added 
for  clarification  In  Class  I  and  II 
Roads  in  meeting  requirements  similar 
to  those  which  led  Congress  to  enact 
Section  515(bK22HF)  in  the  Act.  The 
keying  requirement  is  less  stringent 
for  Class  II  than  for  Class  I  roads, 
based  on  anticipated  usage  of  the 
roads. 

A  comment  on  the  same  Section 
stating  proper  foundation  preparation 
does  not  ensure  stability  but  increases 
it.  OSM  agrees  with  this  ot>8ervation 
and  has  substituted  "increases"  for 
"ensure".  The  provision  now  more 
closely  parallels  U.S.  Forest  Service 
1977.  Section  203.13. 

Many  comments  were  received 
which  expressed  concern  over  the  rigid 
24-inch  lift  restriction  proposed  for 
road  embankments.  The  comments 
recommended  that  greater  flexibility 
be  permitted  to  handle  site-specific 
conditions  and  that  a  maximum  lift 
thickness  of  four  feet  be  inserted  In- 
stead of  the  24-inch  lift  proposed  on 
^ptember  18.  1978.  OSM  originally 
established  the  24-lnch  lift  as  being  a 
representative  maximum  size  utilized 
In  the  thousands  of  haul  and  access 
road  embankments  throughout  Appa- 
lachla.  which  were  constructed  by 
dozing  road  cut  and  fill  structures. 

Consequently,  many  embankments 
were  composed  of  soil,  weathered  rock, 
soft  shale  and  a  portion  of  competent 
rock.  Construction  of  embankments 
with  these  materials  In  several  States 
(Kentucky,  for  one)  must  be  on  12- 
inch  lifts.  OSM  recognizes  that  em- 
bankments constructed  of  pit  rock  will 
contain  rocks  of  variable  size. 

In  embankments  constructed  of 
rock,  lifts  with  a  maximum  vertical 
height  of  36  inches  will  be  permitted 
by  these  final  rules  with  the  final 
layers  of  the  subgrade  conforming  to 
the  12-lnch  thickness  requirement. 
Such  requirements  have  been  adopted 
without  any  serious  problems  by  the 
U.S.  Forest  Service  and  many  State 
highway  departments,  and  are  consid- 
ered standard  construction  practice 
throughout  the  road  building  indus- 
try. OSM  has  revised  the  standard  to 
allow  a  vertical  lift  of  36-inches  where 
necessary  for  Class  I  and  II  Roads. 
OSM  has  not  established  lift  stand- 
ards for  Class  III  Roads  due  to  con- 


struction procedures  and  the  appropri- 
ate performance  standards  for  low 
traffic  volume  ratios.  (D.S.  Forest 
Service.  1977  (Sec.  203.13(b)). 

One  commenter  suggested  that  the 
term  "nesting"  in  the  proposed  para- 
graph (d)  be  defined  with  respect  to 
rock,  because  the  term  is  not  standard 
engineering  or  mining  terminology. 
OSM  has  deleted  reference  to  the 
word  "nesting"  by  changing  the  word- 
ing in  Sections  816.152(d)(4)  and 
816.162(d)(4)  to  read  that  "void,  pock- 
ets, and  bridging  will  be  reduced  to  a 
minimum." 

There  were  several  comments  object- 
ing to  the  requirements  of  proposed 
816.33(c)(5)  specifying  a  method  for 
compacting  material  in  an  embank- 
ment. OSM  believes  that  in  the  major- 
ity of  mine  roads  being  constructed, 
the  compaction  provided  would  be 
with  the  hauling  and  leveling  equip- 
ment used  in  the  actual  construction, 
and  therefore  retained  the  basic  termi- 
nology as  proposed.  However.  OSM 
recognizes  that  there  should  be  flexi- 
bility to  allow  for  an  alternative 
method  and  took  this  into  account  in 
816.150(d)  and  816.160(d).  Where  the 
design  engineer  demonstrates  an  alter- 
native method  of  compaction  resulting 
in  equal  or  l>etter  performance,  the 
method  may  be  allowed  by  the  regula- 
tory authority.  For  analogous  provi- 
sions, see  U.S.  Forest  Service  1977, 
Section  203.13. 

Some  commenters  objected  to  the 
word  "horizontal"  in  reference  to  lifts, 
stating  it  is  an  unworkable  condition 
to  require  a  horizontal  lift  placement 
on  a  vertical  road  grade.  OSM  recog- 
nizes that  it  would  be  Impossible  to 
have  a  horizontal  lift  on  grades  great- 
er than  3  percent  and  has  changed  the 
language  to  read  for  Class  I  and  II 
Roads  "spread  in  su(xessive  uniform 
layers  .  .  ." 

Many  commenters  recommended 
total  deletion  of  provisions  of  the  pro- 
posed regulations  which  specified  that 
successive  lifts  not  be  placed  upon  the 
previous  lift  until  that  lift  achieved  a 
minimum  density  of  90  percent  of 
maximum  dry  density  according  to 
ASSHTO  requirements.  The  majority 
of  the  concerns  centered  on  the  vari- 
ability of  the  soil  or  rock  type  which 
would  t>e  available  for  use  as  an  em- 
bankment fill.  It  was  asserted  that  fUl 
material  consisting  of  large,  blocky 
rock  such  as  a  competent  sandstone  or 
limestone  could  not  be  tested  by  the 
proposed  AASHTO  T-99  procedures. 
OSM  t)elieve8  that  it  was  essential 
that  embankment  material  be  placed 
at  near  maximum  density  to  ensure 
stability  and  to  minimize  erosion  and 
run-off  regardless  of  proposed  road 
use.  Many  embankments  will  be  con- 
structed of  material  excavated  from 
adjacent  road  cuts.  However,  some 
large  fills  will  be  built  of  overburden 


removed  at  the  mine  site.  Material 
from  road  cuts  depending  upon  the 
depth  of  cut,  availability  and  quantity 
of  water  and  the  rock  type  will.  In 
part,  be  decomposed  and  the  overbur- 

.jlen  material  may  consist  of  a  shale  or 

'friable  sandstone. 

The  presence  of  water  may  serve  as 
a  catalyst  to  decompose  the  fill  mate- 
rial to  a  clay,  or  siind-slzed,  unconsoli- 
dated collection  of  particles.  Excess 
water  and  the  application  of  addition- 
al weight  or  vibration  by  moving 
equipment  could  aggravate  the  soil 
pressure  within  the  fill  causing  struc- 
tural failure.  (U^.  Dept.  of  Transpor- 
tetlon.  Public  Roads.  March  1978.  Vol. 
41  No.  4.  Albert  Demillio).  It  Is  the  In- 
tention of  OSM  to  reduce  the  advent 
of  embankment  failure.  Several  com- 
menters suggested  that  OSM  consider 
the  ramification  of  applying  the 
ASSHTO  T-99  procedures  for  density 
determinations  on  bulky  material  such 
as  sandstone  or  limestone.  T-99  proce- 
dures would  not  t>e  applicable  in  these 
situations.  Because  additional  require- 
ments are  necessary  to  provide  appro- 
priate and  reasonable  evaluation  of  fill 
density.  OSM  has  modified  this  sub- 
section to  address  fill  density  require- 
ments for  each  class  of  road.  The  com- 
paction of  each  embankment  layer  for 
Class  I  Roads  must  be  adequate  to 
support  the  projected  rolume  and 
weight  of  the  traffic.  Specific  density 
requlremants  have  b«en  deleted.  The 
op«rator.  however,  must  give  apjwtjpri- 
atc  ooQSideraUon  to  the  listed  design 
and  oonctruction  factors  and  must 
apply  the  appropriate  density  tests  for 
the  predominate  rock  material  used 
during  construction.  (See  Kaufman. 
1977.  and  USPS,  1977.  Sections 
33.63(lKc),  33.63(lKd)  and  203.13  for 
comparable  requirements).  Compac- 
tion of  Class  II  Roads  is  required  until 
no  visible  horizontal  movement  of  the 
material  is  apparent.  Class  III  Roads 
embankment  must  be  competent  to 
control  erosion. 

Many  commenters  objected  to  the 
proposed  pro\'ision  limiting  the  plac- 
ing of  material  in  an  embankment 
only  when  its  moisture  content  is 
within  four  percent  of  the  optimum. 
OSM  recognized  that  it  Is  possible  to 
achieve  maximum  compaction  and  be 
outside  the  four  percent  optimum 
range.  Section  816.152(d)(7)  was  modi- 
fied to  ensure  embankment  material 
would  be  placed  only  when  its  mois- 
ture content  is  within  acceptable 
levels,  to  meet  the  designed  compac- 
tion standards.  (U.S.  Forest  Service. 
1977.  Sections  203.13  and  25.31(c)). 

Some  commenters  objected  to  pro- 
posed 816.33(cK8).  stating  embank- 
ments could  t>e  constructed  with 
slopes  steeper  pian  50  percent  and  still 
maintain  the  required  factor  of  safety. 
(U.S.  Forest  Service,  1977.  Sections 
24.26.       and       33.63(1X0).       Section 
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816.152(d)(8)  has  been  revised  to  re- 
flect OSM's  agreement  with  these 
comments  for  Class  I  and  II  Roads. 
Stability  Is  still  required,  although  un- 
justified rigidity  of  the  standard  has 
been  relaxed.  No  emtwmkment  slope 
limitations  are  proposed  for  Class  III 
Road  because  of  permitted  side-cast- 
ing, low  volume  of  embankment  mate- 
rial and  low  traffic-volume  ratios. 
(U.S.  Forest  Service.  1977.  Sections 
203  13). 
816.1S2{dX10),  S16.162id)(10\ 
Crowning  is  necessary  to  prevent 
surface  ponding,  to  provide  erosion 
control,  and  road  surface  and  embank- 
ment stability,  to  minimize  the  need 
for  ditches  aiui  cross  drains,  and  to 
simplify  maintenance. 

Some  (x>mment£  objected  to  cxovm- 
Ing  or  insloplng  a  road  to  a  drainage 
ditch.  Others  objected  to  a  Vi-lnch  per 
foot  for  <nx»wning  or  Insloplng  and  pro- 
posed a  V4-inch  standard.  OSM  evalu- 
ated the  various  proposals  and  consid- 
ered having  different  requirements  for 
volume  of  traffic  speed  and  weight  of 
vehicle.  The  coal  haul  road  require- 
ments, Road  Class  I,  which  utilize  the 
large  hauling  vehicles,  retains  the  in- 
slope  and  crown  requirement.  This 
principle  is  consistent  with  proven 
standards  established  by  Federal  agen- 
cies such  as  UJS.  Poreet  Service,  U.S. 
Deparunent  of  Transportation  and 
State  agencies  ajnd  professional  road 
construction  asEOciatlooc  The  inslop- 
lng is  needed  to  keep  sarf  ace  drainage 
functioning  and  the  road  surface 
stable.  OSM  has  changed  for  Class  I 
Roads  from  Vi-lnch  per  toot  to  Vi-lnch 
per  foot  in  response  to  comments 
which  led  to  OSM's  recognition  of 
problems  with  a  ^-inch  standard 
during  icy,  rainy  or  snowy  conditions, 
when  vehicles  might  slide  off  the  road. 
(Pflelder.  1968.  Chap.  13.1,  page  830. 
and  Kaufman.  W.  K.,  1977.  p.  33). 
OSM's  evaluation  of  Road  Class  II 
suggested  no  rigid  slope  requirements 
to  keep  siu^ace  drainage  functional  on 
these  surfaced  and  unsurfa(;ed  roads. 
However,  there  is  need  for  sufficient 
slope  so  that  water  does  not  pond  on 
the  road  surface  and  penetrate  into 
the  subgrades.  (Kaufman,  W.  W..  1977. 
p.  33).  It  is  not  the  intention  of  OSM 
to  Impose  costly,  time  consuming 
grade  controls  or  equipment  require- 
ments, by  Incorporation  of  the  cross 
slope  requirement,  as  some  com- 
menters suiggested  would  be  the  case. 
The  intent  is  to  insure  that  water 
would  not  be  allowed  to  pond  on,  or  in- 
filtrate the  road  surface,  thereby  in- 
creasing erosion  and  potential  for  re- 
duced water  quality.  Use  of  a  ruler  and 
lock  level,  which  is  standard  practice 
for  rough  grade  work  in  the  highway 
industry,  provides  satisfactory  cross 
slope  grades,  at  no  great  additional 
time  or  costs. 
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Several  commenters  objected  to  the 
complete  exclusion  of  toxic-forming 
material  in  all  road  embankments. 
The  commenters  cited  a  site-specific 
case  where  the  road  is  located  over  a 
large  existing  refuse  site  and  all  runoff 
water  is  treated.  OSM  agrees  that  re- 
quiring an  operator  to  transport  non- 
toxic material  to  construct  a  road  on  a 
toxic-producing  refuse  pile  would  be 
too  burdensome.  (U.S.  Forest  Service, 
1977,  Section  205.  Accordingly,  Section 
816.152(d)(13)  was  revised  to  reflect 
this  site-specific  condition  for  Class  I 
Roads  on  waste  banks. 

Several  commenters  suggested  delet- 
ing specific  design  criteria  require- 
ments and  Including  their  provisions 
in  an  Introductory  paragraph  of 
816.162(d)  and  816.172(d).  Com- 
menters provided  the  following  recom- 
mended language  revision: 

"Embanlunent  sections  shall  not  be 
constructed  until  all  vegetative  materi- 
als and  topsoil  have  been  removed 
from  the  embankment  foundations  to 
ensure  stability  and  no  vegetative  ma- 
terials shall  be  placed  t>eneath  or  in 
any  road  embankment.  The  embank- 
ment slopes  shall  not  be  steeper  than 
lv:2h(50  percent)  and  the  embank- 
ment shall  have  a  minimum  safety 
factor  of  1.5  or  such  higher  safety 
factor  as  the  regulatory  authority  may 
specify." 

By  combining  the  design  criteria  as 
shown,  the  commenters  contend,  sub- 
paragraphs (cXl)  through  (c)(9)  of  the 
proposed  rules  can  be  deleted  withtnit 
jeopardizing  the  Intent  of  the  Section. 
Commenters  further  point  out  that 
the  preamble  to  the  proposed  rules  in- 
dicated that  these  design  criteria  were 
obtained  from  sources  whose  applica- 
bility were  directed  toward  more  per- 
manent "rigid-type"  of  State  and  Fed- 
eral highways  whose  settlement,  etc.. 
are  of  a  more  critical  nature  than  for 
mine  access  and  haulroads.  As  a  final 
recommendation,  the  commenters  con- 
tend that  If  their  alternative  language 
is  not  adopted,  paragraphs  (cMl) 
through  (cK9)  of  the  proposed  rules 
should  be  reworded  to  make  them 
more  applicable  to  mine  roads. 

Section  515(b>(17)  of  the  Act  estab- 
lished a  general  performance  standard 
to  "Insure  that  the  construction,  main- 
tenance, and  postmlnlng  conditions  of 
access  roads  into  and  across  the  site  of 
operations  will  control  or  prevent  ero- 
sion and  siltation,  pollution  of  water, 
damage  to  fish  or  wildlife  or  their 
habitat,  or  public  or  private  property." 
Congress  included  this  provision, 
having  recognized  that  mining  roads 
occupy  approximately  10  percent  of 
the  area  disturbed  and  are  a  major 
source  of  adverse  impacts  of  mining 
operations.  (Grim  and  Hill.  1974,  p. 
116).  Therefore,  to  insxire  that  the 
intent  of  Congress  is  satisfied,  the 
Office  believes  that  it  is  essential  to 
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promulgate  specific  road  construction 
requirements  designed  to  prevent  or 
control  erosion  and  siltation.  pollution 
of  water,  etc  The  effectiveness  of  such 
requirements  are  well  documented  In 
varlouj  studies  (e^^  Parker.  Paul  E. 
1966.  Criteria  for  Designing  and  Locat- 
tnt  Loccinc  Roads  to  Control  Sedl 
ment). 

Further,  the  Office  does  not  believe 
that  the  oommenters  suggested  lan- 
guace  revision  would  provide  adequate 
minimum  standards  for  mine  roads. 
The  commentcrs'  lanruage.  for  exam- 
ple, excludes  specific  requirements  for 

keying"  embankments,  spreading  ma 
terials  in  successive  layers,  and  com- 
pacting each  layer  of  embanlunent 
before  spreading  the  next  layer.  These 
requirements,  the  Office  believes,  are 
essential  in  maintalnlnc  road  stability 
and  possible  <*—»»§»  ^o  water  and 
aquatic  habitats  caused  by  unneces- 
sary erosion  and  siltation. 

Under  the  new  road  classification 
scheme  and  restriicturlng  of  the  regu- 
lations, the  Office  has  adopted  the 
oommenters  second  alternative  of 
rewording  the  specific  design  criteria 
to  more  accurately  reflect  road  con- 
struction needs  as  they  relate  to  mine 
access  and  haul  roads.  Since  the  com- 
menter  did  not  provide  specific  lan- 
guage, however,  a  basis  for  comparison 
ts  not  available. 

With  regard  to  the  commenters'  con- 
cerns relating  to  the  rules  being  predi- 
cated on  "rigid  type"  State  and  Feder- 
al highway  engineering  standards,  the 
Office  would  like  to  point  out  that  the 
revised  rules  permit  sufficient  flexibil- 
ity 

Some  commenters  wanted  the  road 
cut  and  embanlunent  requirements 
only  to  apply  to  roads  approved  for 
permanent  retenti<xi  as  part  of  the 
postmlning  land  use.  OSM  did  not 
accept  this  auKcnUon.  because  the 
erosionai  and  ■edknentation  problems 
from  non-penaanent  roads  are  precise- 
ly the  kinds  of  problems  the  standards 
of  Section  S15(b)  were  intended  to 
solve. 

Sections  816.153(dKi).  816.162(dxl). 
and  816.172(d)  establish  requirements 
that  vegetative  materials  be  removed 
from  the  embankment  foundation  to 
ensure  stability  and  no  vegetative  ma- 
terials on  topsoU  shall  be  placed  be- 
neath or  in  any  road  embankment. 
The  purpose  of  this  requirement  is  to 
ensure  that  vegetative  materials  will 
not  subsequently  decompose,  thus 
causing  failure  of  the  embankment. 
The  reason  for  prohibiting  the  place- 
ment of  topsoil  in  embankments  is  to 
ensure  that  topsoil  is  properly  stock- 
piled and  available  for  respreading 
during  the  reclamation  phase. 

Several  commenters  objected  to  the 
blanket  requirement  that  topsoil  could 
not  be  placed  beneath  or  In  any  road 
embankment.   Under  certain  clrcum- 
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stances,  they  indicate,  this  is  unjusti- 
fied and  could  be  counter-productive, 
particularly  In  instances  where  the 
road  to  be  constructed  will  remain  as 
part  of  the  post-aaining  land  use.  In 
such  situations,  the  commenters  state 
"dispoaal  o<  topaoil  would  require  dis- 
turbing adiMoaal  land  that  would 
normally  not  be  affected."  They  fur- 
ther cite  that  use  of  topsoil  in  em- 
bankments does  not  jeopardize  the 
stability  of  the  embankment. 

The  Office  screes  with  the  com 
menters  that  placement  of  topsoU  in 
the  embankment  will  not  always 
impair  the  structure's  durability.  The 
Office  believes,  however,  that  topsoil 
is  a  valuable  resource,  generally  in  lim- 
ited supply.  Even  In  those  situations 
where  mine  roads  are  approved  as  part 
of  the  post-mining  land  use  and  will 
not  be  restored  In  accordance  with  30 
CFR  816.1&6  and  816.166.  topsoil  re- 
moved from  ^these  roads  during  the 
construction  phase  may  be  needed 
elsewhere  In  restoring  the  mined  area 
to  a  productive  state.  For  this  reason, 
the  Office  believes  that  it  is  necessary 
to  give  special  attention  to  the  collec- 
tion and  stockpiling  of  topsolL 

As  previously-  Indicated,  the  purpose 
of  requiring  removal  of  vegetative  ma- 
terials from  embankments  is  to  elimi- 
nate possible  embankment  failure 
caused  by  the  decomposition  of  burled 
vegetative  materials.  Such  potential 
embankment  failure  exists  for  all 
slopes,  but  the  severity  of  possible 
damage  generally  Increases  as  the 
degree  of  slope  Increases  or  road  usage 
Increases  to  a  steady,  heavy-weight 
flow.  Therefore,  the  Office  believes  It 
essential  to  remove  aU  vegetative  ma- 
terials from  embankments  on  perma- 
nent roads  or  on  roadA  which  will  be 
used  for  more  than  six  months. 

Paragraphs  816.152(d)  (14)  and  (15) 
and  816.162(d)  (13)  and  (14)  are  de- 
signed to  reduce  embankment-caused 
erosion  by  assuring  a  vegetative  cover 
is  promptly  established  on  the  em- 
bankment, for  long-term  stability.  Ero- 
sion-control measures  are  required 
during  construction  to  reduce  acute, 
short-term  problems.  While  not  all 
roads  In  use  will  require  sedimentation 
ponds,  see  Section  816.42(a).  It  Is  Im- 
perative that  dxuing  periods  of  active 
disturbance,  such  as  construction,  ap- 
propriate measures  be  taken  to  reduce 
erosion  and  sedimentation.  The  bene- 
fits of  vegetation  as  erosion  control 
are  discussed  In  the  preamble  discus- 
sion of  816.111-816.117. 

Sections  tlt^lSHe}.  tlS.ie2ie)  and 
816.172ie)—top»oU  TrmovaL 

This  paragraph  Is  Intended  to  pre- 
xrve  topsoil  as  required  by  Section 
515(b)(5)  of  the  Act  and  to  assure  com- 
pUance  with  Section  51&(bK19)  of  the 
Act. 

One  commenter  suggested  that  the 
topsoil    removal    and    stockpiling    re- 


quirements should  not  apply  to  ex- 
ploratory roads.  The  commenter  indi- 
cates that  the  majority  of  exploration 
roads  are  built  oa  or  are  extensions  of 
previous  existing  roads.  Consequently, 
the  amount  of  topsoO  removed  Is  mini- 
mal. The  commenter  fiuliier  stated 
that  exploration  roads  are  short  lived 
and  that  stockpiling  of  topsoil  would 
create  more  envlromental  problems. 

In  reviewing  available  mine  oper- 
ation data  and  public  comments,  the 
Office  agrees  that  more  flexible  rules 
are  needed  for  the  construction  of 
temporary,  low-class  roads.  Under  the 
new  road  classification  system  and  re- 
structuring of  the  regulations,  the 
Office  has  recognized  such  flexibility 
by  specifying  that  "Field-design  meth- 
ods shall  be  utilized  for  Class  HI 
roads."  Such  procedures  do  not  re- 
quire removal  of  vegetative  materials 
from  embankments  or  foundations  for 
embankments  and  topsoil  removal  and 
stockpiling  is  required  only  where  ex- 
cavation would  require  redistribution 
of  topsoU  to  achieve  proper  revegeta- 
tion.  The  commenters  recommended 
revision  was.  therefore,  partially 
adopted. 

Another  comraenter  recommended 
Including  language  wftich  would 
exempt  operators  from  the  require- 
ments to  remove  vegetative  materials 
and  topsoil  from  low-lying,  wet  areas. 
especially  If  embankments  are  to  be 
constructed.  The  commenter  alleges 
that,  as  written,  this  paragraph  would 
limit  or  prevent  access  to  some  possi- 
ble mine  areas.  No  further  rationale  is 
provided.  The  commenter  further  indi- 
cates that  the  proposed  language  revi- 
sion would  not  sacrifice  stability  be- 
cause It  would  only  apply  to  flat  areas. 
This  comment  must  be  evaluated  in 
the  context  of  the  earlier  discussion 
relating  to  topsoil  removal  in  the  con- 
text of  embanlunent  construction 
(paragraph  816.152(dMl)). 

The  proposed  or  final  rxjles  do  not 
specifically  address  construction 
across  low-lying  wet  areas.  As  required 
by  Sections  616.151.  816.161  and 
816.171.  however,  road  location  Is  con- 
fined, insofar  as  possible  to  stable 
ground.  In  situations  where  It  becomes 
necessary  to  cross  low-ljrlng  wet  areas, 
the  Office  must  assume  that  regula- 
tory authorities  will  require  practices 
using  the  best  technology  currently 
available.  This  may  include  removal  of 
unstable  materials  and  replacing  aith 
ballast,  embankment,  surfacing  mate- 
rials, and  drainage  structiu-es.  Fur- 
ther, the  Office  does  not  agree  that 
the  language  as  v^-ribten  aill  preclude 
access  to  some  potential  mine  areas. 
The  provisions  of  paragraph  (d)  are 
primarily  directed  toward  the  con- 
struction of  emlHmkments  on  stable 
slopes  of  20  percent  to  50  percent. 
Nevertheless,  sufficient  flexibility  is 
provided  through  the  alternative  spec- 
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ification  provision  of  816.150(d)  and 
816.160(d),  to  accommodate  unique  or 
unusual  situations.  For  these  reasons, 
the  Office  did  not  adopt  the  com- 
menters suggested  language  revision. 

A  final  comment  on  these  Sections 
suggested  that  if  the  road  is  not  for 
post-mining  use  on  ground  no  steeper 
than  lv:5h  (20  percent),  the  removal 
of  vegetative  materials  should  be  at 
the  discretion  of  the  person  mining. 
since  their  only  effect  Is  Increased 
maintenance  costs. 

The  Office  recognizes  that  tempo- 
rary roads  (used  less  than  six  months) 
will  not  need  to  meet  stringent  vegeta- 
tive removal  requirements  because 
burled  vegetative  materials  will  not  de- 
compose to  the  extent  it  will  Jeopar- 
dize road  stability.  For  these  reasons, 
the  Office  partially  adopted  the  com- 
menters recommendation  by  not  re- 
quiring vegetative  removal  In  the  con- 
struction of  Class  III  roads.  However 
for  roads  of  longer  duration,  or  for 
any  coal  haulroads,  vegetation  must  be 
removed  to  assure  stability,  since  fail- 
ures could  have  significant  adverse  en- 
vironment effects. 

g  81C1S3.  816.163  and  816.173    Drainage. 

These  Sections  contain  drainage  re- 
quirements derived  from  proposed 
Section  816.34  (43  Federal  Register 
41882.  September  18.  1978).  An  Intro- 
ductory paragraph  (a)  on  general 
drainage  requirements  Is  followed,  for 
Class  I  and  Class  II  Roads,  by  separate 
paragraphs  dealing  with:  (b)  ditches  or 
other  roadbed  erosion  controls,  (c)  (nil- 
verts  and  bridges,  (d)  protection  of 
natural  drainage  and  (e)  stream  cross- 
ings. For  Class  III  Roads  (Section 
816.173),  the  organization  Is  the  same 
except  there  are  no  specific  require- 
ments for  ditches  or  other  surface  ero- 
sion control  measures  because  of  the 
temporary  nature  of  these  roads.  This 
results  in  a  slightly  different  number- 
ing of  the  paragraphs. 

The  Class  III  Road  standards  imple- 
ment OSM  policy  to  evaluate  these 
temporary  roads  more  on  the  basis  of 
performance  than  design.  Such  an  ap- 
proach was  suggested.  In  part,  by  com- 
ments on  this  Section. 

One  commenter  on  the  proposed  ver- 
sion of  these  Sections  requested  that 
OSM  only  allow  alternative  designs 
pursuant  to  strict  OSM  guidelines. 
Technical  guidance  papers  were  sug- 
gested as  one  mechanism  for  assuring 
control.  No  alternatives  would  be  al- 
lowed except  pursuant  to  federally  ap- 
proved alternative  design  criteria.  This 
suggestion  has  been  rejected  as  overly 
restrictive  and  denying  the  States 
some  of  the  initiative  role  Congress  in- 
tended for  them.  Accordingly,  Sections 
816.153.  816.163  and  816.173  allow  for 
altematlvee  to  be  evaluated  by  regula- 
tory authorities  after  demonstrations 
by    professional    engineers,    with    ap- 
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proval  only  granted  to  these  alterna- 
tives which  demonstrate  equal  per- 
formance. Sections  816.153(a), 
816.163(^)  and  816.173(a)  contain  gen- 
eral requirements  for  drainage  flow 
control  measures  on  roads.  For  Class 
III  Roads  the  only  requirement  is  for 
temporary  culverts  where  necessary. 
Class  I  and  Class  II  Roads  must  have 
drainage  structures  capable  of  safely 
passing  the  10  year.  24  hour  precipita- 
tion event. 


H  816.153(aXl),  .163(aKl)  and  .173(aKl). 

Several  commenters  objected  that 
the  operator  should  have  to  prepare 
hydraulic  designs  for  each  road  to  es- 
tablish that  the  10  year.  24  hour  event 
can  be  safely  passed.  These  com- 
menters suggested  that  If  the  State 
regulatory  authority  had  established 
road  building  design  criteria  bsised  on 
such  an  event,  the  operator  should  be 
able  to  meet  this  Section's  require- 
ments by  following  those  criteria. 
OSM  agrees,  and  believes  that  these 
comments  were  based  on  too  narrow  a 
reading  of  the  proposed  rule.  In  their 
State  program  submissions  under  Sub- 
chapter C.  States  may  present  for  ap- 
proval those  alternative  design  criteria 
which  they  are  willing  to  allow  opera- 
tors to  follow  In  order  to  be  relieved 
from  the  requirement  to  submit  hy- 
draulic studies  for  the  drainage 
system. 

Various  commenters  suggested  that 
the  10  year,  24  hour  precipitation 
event  Is  too  stringent  a  standard  for 
roadway  cross  drainage.  They  suggest- 
ed reductlOTi  to  the  10  year,  6-hour 
storm  as  being  more  In  line  with 
MSHA  reqtilrements  for  non-lmpoimd- 
ing  structures.  However,  the  Act  puts 
emphasis  on  environmental  protec- 
tion, rather  than  the  more  narrow 
range  of  miner  safety  with  which 
MSHA  Is  concerned.  Accordingly,  the 
10  year  24  hour  event  was  retained  as 
appropriate  for  roadway  cross  drain- 
age in  Cl&ss  I  and  II  Roads.  (Kaufman 
W.  W.  1977,  p.  39.  40  U.S.  Forest  Serv- 
ice Section  72.1.).  The  small  contribut- 
ing surface  area  that  a  road  will 
occupy,  in  combination  with  ditch-line 
erosion  stability  requirements  for  cul- 
vert spacing,  will  not  require  excessive- 
ly sized  cross-drainage  culverts,  when 
designing  for  the  10  year,  24  hour 
event  (UJ3.  Forest  Service,  Section 
71.43(1)). 

Class  III  roads  provide  for  alterna- 
tive roadway  cross  drainage  systems 
which  are  appropriate  given  the  short 
life  and  low  traffic  volume  ratios  (U.S. 
Forest  Service  1977,  Sections  100.42, 
621,  26.21,  26.24  and  721).  OSM  be- 
lieves that  because  the  drainage  con- 
trol measures  required  are  not  exten- 
sive, some  restrioUon  of  use  on  CHaas 
III  Roads  during  adverse  climatic  con- 
ditions should  be  exercised.  Therefore 
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Section   816.175(b)   was   added.   (U.S. 
Forest  Service  1977,  Secticm  100.42). 

Several  commenters  requested  that 
the  requirement  for  drainage  struc- 
tures to  meet  the  10  year,  24  hour 
storm  should  only  apply  to  roads 
which  would  be  in  place  for  more  than 
five  years.  These  commenters  gave  no 
reasons  upon  which  the  change  could 
be  based.  As  proposed,  the  standard 
applied  to  all  roads  with  a  life  over 
one  year.  OSM  believes  that  having  a 
separate  standard  for  roads  which 
would  be  In  place  between  six  months 
and  1  year,  would  lead  to  confusion 
and  difficulties  In  enforcement. 
Having  decided  to  classify  roads  for  all 
purposes  in  accordance  with  the  Class 
I,  Class  II  and  Cl&ss  III  definitions, 
the  10  year,  24-hour  event  now  applies 
to  all  roads  which  will  be  in  place  over 
six  months. 

OSM  considered  adopting  a  sliding 
scale  of  design  criteria  keyed  to  the 
anticipated  life  of  the  structure.  This 
approach  was  not  implemented,  be- 
cause the  office  felt  that,  although 
any  one  structure  might  be  in  place 
for  so  brief  a  period  its  chances  of 
being  subjected  to  the  10-year  storm 
are  small,  there  may  be  thousands  of 
these  structures  In  place  at  any  time, 
and  many  of  them  will  be  subjected  to 
the  10-year  storm,  based  on  probabil- 
ities. The  10-year  event  was  selected  as 
a  reasonable  balance  between  overde- 
slgn  and  Insufficient  standards,  and  Is 
found  In  many  State  and  Federal 
schemes.  In  addition,  the  single  stand- 
ard will  facilitate  regulatory  authority 
review  of  permits.  State.  Federal  and 
citizen  Inspections  and  enforcement. 

Paragraphs  816.153(aX2). 

816.163(a)(2)  and  816.173(aX2)  apply 
the  sediment  standards  of  816.42  and 
816.45  to  roads.  The  reader  is  referred 
to  the  preamble  discussion  of  these 
Sections  for  an  understanding  of  their 
bases  and  purposes.  One  conunenter 
suggested  that  a  minimum  sediment 
storage  volume  of  .125  acre  feet/acre 
disturbed  should  be  specifically  re- 
quired along  haul  roads.  For  the  rea- 
sons explained  or  referenced  in  the 
preamble  discussion  of  816.42  and 
816.45.  sediment  ponds  will  not  always 
be  required  for  roads.  Where  they  are 
required,  the  minimum  sediment  stor- 
age volume  is  specified  in  Section 
816.46. 

Paragraph  816.153(aK3)  requires 
limits  on  mwx<t"""'  vegetation  clear- 
ance aroimd  coal  haul  roads.  This  pro- 
vision had  appeared  In  proposed  sec- 
tion 816.35  and  is  Intended  to  mini- 
mize erosion  and  destruction  of  animal 
habitat  around  coal  haul  roads. 

Paragraph  816.153(b)  and  816.163(b) 
contain  provisions  originally  proposed 
as  816.34(b).  The  requirements  are 
mandatory  for  all  Class  I,  and  shall  be 
used  where  necessary  on  Class  II 
roads.  Ditches  are  required  to  carry 
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water  that  has  drained  off  the  road 
sections  and  to  Intercept  water  drain- 
ing from  cut  slopes.  Intercepting  this 
roadway  drainage,  and  disp<Mlng  of  it 
through  appropriate  cross  drains  will 
ensure  the  road  structure  will  not 
cause  sedimentation  problems  and 
help  ensure  proper  function  of  the 
road.  Water  must  be  conveyed  in  a 
manner  which  wlU  not  saturate  fills, 
or  cause  excessive  ditch  erosion.  Undu- 
lation of  road  profile  is  required  if  nec- 
essary to  facilitate  flow  in  ditches.  On 
Class  II  Roads  ditches  are  only  re- 
quired In  wet  areas.  Because  of  the 
lower  traffic  volume  the  Class  II  road 
will  handle  either  ditches  or  road  dips 
are  required  In  other  areas.  The  drain- 
BCe  handled  by  these  dips  or  ditches 
Bust  t>e  controlled  to  minimize  erosion 
or  saturation.  No  analogous  require- 
ments are  promulgated  for  Class  III 
roads. 

Sections  816.153<c),  816.163(c)  and 
816.173(b)  derive  from  proposed  Sec- 
tion 816.34(c).  For  Class  I  and  Class  II 
roads,  subsection  (c)  Is  divided  into 
two  paragraphs:  (cKl)  relates  general 
to  design  and  (cK2)  relates  to  spacing 
and  location. 

Under  (cKl).  the  requirements  are 
identical  for  Class  I  and  Class  II  roads, 
except  that  trash  racks  and  debris 
basins  are  required  in  some  instances 
for  Class  I  Roads.  Culverts  and  bridges 
on  both  Class  I  and  Class  II  roads 
must  be  designed  safely  to  pass  large 
storm  events,  to  remain  in  good  func- 
tioning order  given  the  weights  they 
will  bear  and  the  volume  of  water  they 
will  pass,  and  culverts  must  be  covered 
to  a  depth  of  one  foot.  For  Class  III 
roads  a  lower  storm  event  must  be 
safely  passed. 

Paragraph  (c)  (1)  requires  for  Class  I 
and  Class  n  Roads,  that  minor  cul- 
verts, as  defined  in  JJS.  Forest  Service 
Handbook  Chapter  7721.05e  pg.  8. 
must  pass  the  10  year  24  hour  event. 
Major  culverts  and  small  bridges  with 
.spans  of  30  feet  or  less  must  pass  the 
20  year.  24  hour  event.  Bridges  with 
.spans  of  more  than  30  feet  shall  pass 
the  100  year,  24  hour  event.  (U.S. 
Forest  Service  handbook  Chapter 
7721.81a  3.  pg.  55).  The  differentiation 
is  based  upon  the  degree  of  risk  if  fall 
ure  should  occru-  In  these  structures. 
The  selection  of  these  recurrence  in- 
tervals involves  consideration  of  many 
factors,  among  them  the  expected 
flood  damage  upstream  and  down- 
stream, loss  of  the  use  of  the  road,  and 
damage  to  adjacent  property.  Para- 
graph 816.173(b)  requires  culverts  and 
bridges  to  pass  the  one  year,  six  hour 
event  w^hlch  is  deemed  appropriate 
given  the  lower  risk  of  a  larger  event 
since  the  structure  will  be  in  place  less 
than  six  months. 

The  standard  for  bridges  derives 
from  proposed  Section  816.34(d). 
which  had  required  the  standard  be 
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met  for  all  structures  crossing  streams 
which  drain  more  than  100  acres.  The 
standard  now  only  applies  to  major 
bridges,  those  with  spans  over  30  feet, 
in  accordance  with  U.S.  Forest  Service 
Handbook  1977  pg.  56. 

One  commenter  objected  to  uniform 
design  storm  standards,  and  suggested 
a  sliding  scale  of  design  storms  of  de- 
creasing frequency  as  the  expected  life 
of  the  facility  increased.  The  underly- 
ing theory  of  the  proposal  was  that 
this  would  more  closely  tie  the  likeli- 
hood of  the  event  to  the  applicable 
design.  The  standard  was  accepted  in- 
sofar as  a  temporary  Class  III  Road 
has  a  lower  standard.  However,  for 
long  term  structures  a  standard  Inde- 
pendent of  facility  life  (although  de- 
pendent on  facility  size)  was  adopted 
for  the  reasons  discussed  above  in  the 
context  of  the  similar  comment  re- 
ceived on  816.1S3(a).  Another  com- 
menter requested  a  five-year.  24  hour 
design  event  for  roads  to  be  in  place 
under  five  years,  with  the  10  year.  24 
hour  event  for  longer-term  roads.  This 
suggestion  was  not  accepted  because 
OSM  believes  that  the  administration 
of  the  program  requires  a  limited 
number  of  road  classes.  Adding  the 
five-year  distinction  here  would  bifur- 
cate both  Class  I  and  Class  II  and 
create  five  road  classes,  where  three 
seems  adequate.  Several  commenters 
requested  the  10  year.  6  hour  storm 
should  be  the  standard,  rather  than 
the  10  year,  24  hour  storm,  but  no 
technical  reason  was  presented  for 
OSM  to  change  the  proposed  stand- 
ard. However,  in  response  to  these 
comments,  a  variance  procedure  from 
the  10  year.  24  hoiir  standard  has  k>een 
provided  in  paragraph  (c)(2Kv)  of  all 
three  sections  for  roadway  drainage,  if 
no  risk  Is  presented.  A  similar  variance 
Is  provided  under  other  existing  regu- 
latory schemes,  (Kaufman.  W.  W.  and 
Ault.  J.  C.  1977.  p.  43:  W.  Va.  Dept.  of 
Natural  Resources.  1971.  206.  Section 
507). 

Paragraph  (cKlKil)  is  intended  to 
assure  that  culverts  are  designed  for 
water  to  flow  freely  and  will  resist  col- 
lapse and  erosion  at  Intake  and  outlet 
points.  Paragraph  816.153(cKlKili)  re- 
quires debris  collectors  for  Class  I 
Road  culverts  If  necessary  to  protect 
drainage  structures  from  plugging, 
causing  them  to  malfunction  as  a 
water  conveyance.  This  requirement 
appeared  in  the  proposed  rules  in  Sec- 
tion 816.34(a). 

Paragraphs  816.15S(cKlKlv)  and 
816.163(cKlKlli)  require  covering  of 
culverts  to  a  depth  of  one  foot  by  com- 
pacted soil.  As  many  comments  point- 
ed out,  the  one  foot  standard  is  univer- 
sal In  State  highway  requirements. 
(See  Steel  Drainage  and  Highway 
Construction  Products.**  p.  128.)  As 
proposed,  the  cuJvert  would  have  had 
to  be  covered  to  a  deeper  depth  if  its 


diameter  exceeded  two  feet.  OSM  has 
changed  this  requirement  as  suggested 
by  these  comments.  Where  deeper  cov- 
ering is  appropriate,  operators  are 
likely  to  use  good  Judgement  to  avoid 
failures. 

Paragraph  (cKlKv)  assures  that  cul- 
verts will  have  adequate  bearing 
strength  so  that  collapse  from  vehicle 
weight  Is  minimized.  Selection  of  the 
proper  gauge  of  pipe  will  ensure  the 
proper  function  of  the  culvert  and  the 
road  structure. 

(Dne  commenter  suggested  a  specific 
standard  of  culvert  cover  geared  to 
weight  of  vehicles:  two  feet  for  vehi- 
cles under  100,000  pounds  and  three 
feet  for  vehicles  over  100.000  pounds. 
This  standard  is  suggested  by  U.S. 
Bureau  of  Mines  Circular  No.  8758, 
1977.  (Kaufman,  W.  W.  and  Ault. 
1977).  While  OSM  agrees  this  is  a  rea- 
sonable standard,  it  is  not  the  only 
standard  which  may  be  adequate.  Ac- 
cordingly, the  last  paragraph  of  (cXl) 
has  been  left  more  generaL  A  State 
may  adopt  this  standard  In  its  pro- 
gram. 

One  commenter  suggested  that  the 
last  two  paragraphs  in  (cKl)  were  re- 
dundant and  aimed  at  achieving  the 
same  purpose.  While  both  require- 
ments are  aimed  at  culvert  protection, 
the  first  is  a  specific  minimum  design 
criterion  for  covering  and  the  second 
is  a  general  performance  standard  to 
consider  all  relevant  factors  to  be  sure 
that  pressures  on  the  culvert  will  not 
Jeopardize  the  structure.  Having  suffi- 
cient cover  over  the  culvert,  and  then 
selecting  a  culvert  that  does  not  have 
the  strength  to  resist  the  passive  pres- 
sure and  vehicle  weight  It  will  receive 
could  cause  environmental  damage 
and  loss  of  use  of  the  road  If  the  cul- 
vert falls.  Accordingly.  OSM  believes 
both  standards  are  necessary  and  has 
retained  them. 

For  Class  I  and  Class  II  Roads,  para- 
graphs (cK2MI)-(lli)  relate  to  culvert 
spacing.  For  Class  II  Roads,  these 
same  standards  also  relate  to  spacing 
of  drainage  dips.  The  maximum  spac- 
ing Is  somewhat  greater  for  Class  I 
Roads  than  for  Class  II  Roads  because 
Class  I  Roads  are  crowned  so  there 
should  be  less  concentration  of  runoff, 
and  because  Class  I  surfacing  require- 
ments will  reduce  the  likelihood  of 
erosion. 

The  spacing  requirements  are  some- 
what stricter  for  Class  II  Roads  than 
for  Class  I  Roads,  because  they  also 
apply  to  dips.  However,  the  spacing 
can  be  Increased  if  the  regulatory  au- 
thority finds.  under  paragraph 
(cK2Kiii).  that  erosion  will  not  l>e  in- 
creased. OSM  suggests  that  the  appro- 
priate means  of  utilizing  the  provi- 
sions of  (CK2K111)  will  be  for  the  opera- 
tor to  present  a  hydraulic  study  to  the 
regulatory  authority  for  evaluation,  as 
contemplated   by   many   commenters. 


The  standard  spacing  requirement  of 
the  proposed  rule  was  written  in  a  way 
which  had  no  standards  for  grades  of 
less  than  two  percent,  between  five 
and  six  percent  or  10  and  11  percent, 
or  greater  than  15  percent.  In  the 
finaJ  rule  there  is  a  standard  for  all 
grades. 

The  culvert  spacing  standkrd  for 
Class  I  roads  is  that  recommended  by 
the  U.S.  Bureau  of  Mines  (Kaufman 
and  Ault.  Design  of  Surface  Mine 
Haulage  Roads  Manual.  1977), 

Several  commenters  objected  that 
fixed  culvert  spacing  would  defeat  the 
goal  of  the  regulations  to  minimize  al- 
tering natural  channel  locations.  This 
was  not  the  Intention  of  OSM,  and 
paragraph  (cK2)  has  been  clarified  to 
Indicate  that  it  applies  to  spacing  of 
road  surface  drainage  culverts  and 
dips,  not  other  structures. 

One  commenter  requested  that  a 
minimum  culvert  size  be  specified,  but 
gave  no  technical  backup  for  the  re- 
quest. When  the  specified  design 
storm  is  used  In  selecting  culvert  size, 
OSM  could  not  give  any  technical  sup- 
port to  requiring  a  larger  culvert  if  the 
design  called  for  something  less.  Ac- 
cordingly, this  commenter's  request 
has  not  been  Implemented. 

Several  commenters  requested  no 
standard  minimum  spacing  be  speci- 
fied in  the  regiilatlons.  These  com- 
menters argued  that  a  more  general 
standard,  such  as  spacing  culverts  to 
reduce  velocity,  scour  and  erosion 
would  be  more  appropriate.  OSM  dis- 
agrees. Minimum  standard  spacing  will 
lead  to  uniform  minimum  national 
standards  and  will  assist  in  inspections 
and  enforcement.  However,  site-specif- 
ic design  is  encouraged,  and  if  it  re- 
sults in  showing  more  desirable  spac- 
ing from  an  environmental  point  of 
view,  the  regulatory  authority  can  ap- 
prove it  for  the  particular  road.  This 
may  "be  especially  true  in  the  West.  In 
regard  to  which  many  commenters  felt 
the  arid  climate  made  the  required 
frequency  unnecessary.  While  OSM 
does  not  necessarily  agree  with  that 
assertion,  the  matter  Is  most  appropri- 
ately evaluated  by  the  regulatory  au- 
thority. In  wet  areas  the  variance  will 
allow  water  to  be  carried  in  ditches  to 
natural  low  points  where  It  will  cross 
the  road  In  a  culvert,  if  that  will  result 
in  less  erosion. 

Paragraph  (cK2Klv)  requires  surface 
drainage  culverts  to  cross  the  road  at 
not  less  than  a  30  degree  angle  down- 
grade (W.  Va.  Department  of  Natural 
Resources  Mining  Regulations.  Chap- 
ter 20-6  pg.  10).  Many  commenters 
stated  that  the  30  degree  restriction 
was  Inappropriate  in  some  cases  where 
the  culvert  might  be  in  a  steeper  natu- 
ral drainway.  OSM  has  clarified  this 
Section  in  accordance  with  the  origi- 
nal Intent  to  Indicate  that  It  applies  to 
surface  drainage  relief  culverts,  not  dl- 
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versions  of  natural  water  resources 
under  roads  which  are  discussed  under 
816.153  (d)  and  (e).  816.163  (d)  and  (e) 
and  816.173(c)  and  (d). 

Several  commenters  said  they  could 
not  discern  any  reason  for  the  30 
degree  limitation.  OSM  believes  that 
this  restriction  will  control  sediment 
from  buildup  in  the  culverts.  The  ca- 
pacity of  water  to  carry  sediment 
varies  with  its  velocity.  The  30  degree 
angle  down  grade  represents  the  best 
of  design  and  economics  of  pipe 
length.  A  larger  angle,  up  to  60  de- 
grees, would  carry  the  water  better 
from  a  ditch  section  with  less  sedi- 
ment retention,  but  would  also  result 
in  much  longer  pipe  lengths.  There- 
fore OSM  has  used  the  30  degree 
angle  as  have  many  State  programs  al- 
ready in  effect.  This  will  lead  to  less 
culvert  failure  due  to  sediment  plug- 
ging and  erode  stable  road  structures. 

PaxELgraphs  (cK2)(lv)  Is  designed  to 
protect  the  inlet  end  of  the  culvert 
from  erosion  of  the  headwall  and  to 
assure  that  culvert  discharges  do  not 
saturate  fills.  These  were  proposed  as 
paragraph  816.34(cK3).  While  several 
commenters  believed  that  the  require- 
ments to  protect  the  inlet  end  should 
only  apply  if  necessary  to  prevent  ero- 
sion. OSM  believes  that  the  velocity 
and  amount  of  water  Involved,  and  the 
important  role  of  the  culvert  in  ero- 
sion protection  require  mandatory 
measures  to  assure  inlet-end  sound- 
ness. Variances  will  only  be  available  if 
the  operator  makes  the  showing  re- 
ferred to  in  816.150(d)  and  816.160(d). 

Several  commenters  objected  to  the 
requirement,  as  they  perceived  It  In 
the  proposed  rules,  that  culvert  flow 
would  have  to  pass  through  the  fUl  In 
a  pipe  and  then  be  discharged  below 
the  toe.  These  commenters  believed 
that  such  a  requirement  would  lead  to 
excessive  velocity  of  water  which 
would  Invariably  Increase  erosion,  es- 
pecially in  steep  slope  areas.  OSM  In- 
tends that  the  flow  be  conveyed  in  the 
best  manner  to  minimize  erosion  and 
to  prevent  saturation  of  fills.  A  riprap 
charmel  on  the  fill  face  may.  in  some 
circumstances,  be  appropriate,  al- 
though It  should  not  be  favored  where 
the  fill  slope  Is  gentle  enough  that 
pipe  flow  presents  little  risk.  The  lan- 
guage of  the  last  paragraph  of  (c)(2) 
has  been  revised  to  implement  this 
view. 

With  regard  to  this  same  paragraph, 
several  comments  were  received  ques- 
tioning the  requirement  that  the 
outlet  end  of  a  pipe  be  placed  below 
the  toe  of  a  fill.  This  provision  has 
been  reworded  to  clarify  that  the 
water  shall  be  discharged  below  the 
toe  of  the  fill,  using  a  conduit  tx  rock 
riprap.  It  Is  not  Intended  that  a  pipe 
must  always  extend  from  the  ditch 
line  to  tjelow  the  toe  of  a  fill.  The  re- 
vised wording  recognizes  that  water 
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may  be  conducted  through  the  pipe  at 
a  normal  gradient,  and  then  down  the 
fill  using  either  riprap  or  other  con- 
duits to  prevent  damage  to  the  fill  or 
saturatlwi  (Kaufman  W.W.  1977,  pg. 
45-47,  U.S.  Forest  Service  1977,  Sec- 
tion 206A,  24.45,  26.21.  26.25,  603.05 
and  621). 

Two  commenters  suggested  that 
rock  riprap  should  only  be  required 
when  needed  to  minimize  erosion. 
OSM  believes  that  to  minimize 
damage  to  the  environment,  measures 
such  as  riprap  protection  must  be  pro- 
vided to  prevent  scouring  by  water  dis- 
charges (UJS.  Forest  Service  1977,  Sec- 
tion 619,  26.27;  Kaufman  W.W.  1977, 
p.  45).  Accordingly,  these  comments 
have  been  rejected. 

$§816.153(<i>.     816.1«3(d>.     and     816.173(c) 
Natural  drainage. 

These  Sectiorjs  derive  from  proposed 
Section  816.33(d)  and  are  Intended  to 
preserve,  to  the  extent  possible,  natu- 
ral drainage  flows. 

Many  commenters  were  concerned 
with  the  relocation  or  altering  of  natu- 
ral drainagewaj^.  Natural  drain- 
ageways  are  not  to  be  relocated  or  al- 
tered by  routing  the  water  courses 
into  and  down  a  ditch  to  an  outlet  in 
another  drainage  course  unless  the  al- 
ternative of  relocation  is  approved  by 
the  regulatory  authority.  The  objec- 
tive Is  to  leave  the  natural  drainage 
patterns  intact  insofar  as  practical. 

Relocation  of  the  natural  drainage  is 
permissible  when  the  drainage  is  not 
blocked,  no  significant  degradation 
occurs  to  the  hydrologic  balance,  and 
there  is  no  adverse  impact  on  adjoin- 
ing landowners  (U.S.  Forest  Service 
1977,  Sections  50.4;  100.42;  71.33).  The 
term  "significant"  as  used  in  para- 
graph (d)(2)  Is  Intended  to  require 
that  the  operator  demonstrate  and 
ensure  that  the  altering  or  relocation 
of  the  natural  dralnageway  does  not 
result  in  degradation  of  water  quality 
In  the  receiving  waters  to  the  extent 
that  applicable  water  quality  stand- 
ards are  not  violated  (U.S.  Forest  Serv- 
ice 1977,  Sections  206.06,  71.31.  71.33 
(4)  and  71.33  (Figure  D).  However, 
without  the  word  '•significant,"  a  liter- 
al reading  of  the  paragraph  might 
lead  one  to  believe  that  natural  drain- 
ageways  can  never  be  rel(x»ted.  which 
Is  not  the  Intent  of  the  provision.  The 
addition  of  the  word  significant  is  in 
no  way  intended  to  change  the  re- 
quirements under  Section  515(bK10) 
of  the  Act  for  minimization  of  disturt>- 
ance  to  the  hydrologic  balance. 

One  commenter  felt  that  It  was  un- 
clear whether  the  natural  drainage  In- 
cluded streams  and,  If  It  did.  whether 
this  paragraph  or  the  following  one  is 
to  control. 

OSM  believes  this  paragraph  and 
the  one  on  stream  crossings  which  fol- 
lows are  consistent.  While  this  para- 
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ffraph  applies  to  all  diversions  or  alter- 
ations of  perennial,  intermittent  or 
ephemeral  stream,  or  other  drainways 
which  occasionally  convey  flow  from 
precipitation,  snow  melt  or  overflow  of 
other  water-holding  features,  the 
paragraph  on  stream  crossings  adds 
additional  restrictions  for  streams. 

One  commenter  felt  the  proposed 
version  of  the  natural  drainage  rules 
was  too  broad,  in  that  it  might  be  read 
to  apply  to  natural  drainage  around 
sediment  ponds  or  at  other  locations 
unrelated  to  roads.  Accordingly,  the 
language  has  been  clarified  to  be  limit- 
ed In  scope  to  drainageways  which 
might  be  affected  by  road  construction 
or  reconstruction. 

Many  comments  were  received  ques- 
tioning a  proposed  15-foot  height  limi- 
tation on  embankments  over  stream 
crossings.  The  comments  correctly 
pointed  out  that  if  the  culverts  or 
other  drainage  structures  are  ade- 
quately designed  to  pass  the  proper 
precipitation  event,  a  15-foot  embank- 
ment limit  adds  no  environmental  pro- 
tection. Both  MSHA  and  some  States 
have  a  15- foot  limitation.  These  com- 
ments have  been  accepted  and  the  15- 
foot  limit  has  been  deleted  from  the 
regulations. 

§HI6.l.''>3<e),     816.163(e).     and     816.173(e) 
Stream  crossinpt. 

These  Sections  are  designed  to  pro- 
tect streams  crossed  by  roads.  They 
derive  from  proposed  Section 
816.31(d).  For  Class  I  and  Class  II 
roads,  all  stream  crossings  must  be 
over  drainage  structures.  For  Class  III 
roads,  structures  are  only  needed  at 
permanent  streams.  All  structures 
must  be  constructed  so  as  not  to  affect 
normal  flow  or  the  profile  of  the 
stream  or  adversely  affect  aquatic  life. 

Several  commenters  suggested  a  slid- 
ing scale  of  storm  design  criteria  based 
on  the  expected  life  of  the  stream 
crossing.  A  sliding  scale  was  not  adopt- 
ed for  the  reasons  discussed  above  in 
the  discussion  relating  to  comments 
requesting  such  a  scale  for  drainage 
structures. 

One  commenter  requested  this  regu- 
lation specifically  address  potential 
damage  lo  fish  migration.  For  the  rea- 
sons discussed  or  referenced  in  the 
preamble  to  Section  816.97  and  the 
Section  of  OSM's  EIS  related  to 
aquatic  life,  OSM  believes  the  poten- 
tial damage  to  fish  habitats  to  be  seri- 
ous. The  purpose  of  the  requirement 
here  is  to  assure  that  both  the  regula- 
tory authority,  in  approving  plans,  and 
the  operator,  in  designing  and  imple- 
menting them,  fulfill  the  requirements 
of  Section  515(bK24)  of  the  Act  to  use 
best  technology  currently  available  to 
protect  fish  and  related  environmental 
values. 
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S  816.154.  816.164.  816.174    Surfacing. 

The  road  surfacing  sections  derive 
from  proposed  Section  816.35.  OSM 
has  adopted  some  language  changes 
for  clarity. 

Durable  material  is  required  on  the 
surface  of  all  Class  I  and  Class  II 
Roads.  For  all  three  Classes,  the  sur- 
face must  be  non-toxic  and  vegetation 
to  be  removed  shall  be  kept  to  the 
minimum  necessary.  For  Class  I  Roads 
this  requirement  appears  in 
816.153(a)<3)  to  emphasize  its  impor- 
tance In  drainage  structure  planning. 

Language  relating  the  durability  of 
rocul  surfacing  material  to  volume  of 
traffic  and  weight  and  speed  of  vehi- 
cles was  added  to  be  consistent  with 
the  scheme  for  three  classes  of  roads. 
Failure  to  construct  a  good,  durable 
road  surface  will  result  in  Increased  ve- 
hicle and  maintenance  cost,  and  cause 
excessive  erosion.  Fugitive  dust  also 
becomes  a  problem  with  improper 
road  surfacing  during  dry  times  (Kauf- 
man. W.  W.  1977,  pg.  23-30). 

For  all  three  Classes  these  require- 
ments are  Intended  to  minimize  road 
surfaces  erosion,  sedimentation,  sur- 
face failures  and  adverse  effects  on 
wildlife  and  their  habitat. 

One  comment  recommended  that 
durability  of  road  surfacing  material 
should  be  an  economic  consideration 
left  to  the  operator.  OSM  has  not  re- 
vised the  regulation  in  response  to  this 
comment  because  the  Office  believes 
durability  must  be  a  function  of 
volume  of  traffic,  weight  and  speed  of 
the  vehicles  using  the  roads,  so  that 
stability  is  assured. 

Failure  to  establish  a  good  haulage 
road  surface  will  result  in  Increased  ve- 
hicle and  road  maintenance,  and  could 
severly  hamper  the  ability  of  a  vehicle 
to  safely  negotiate  the  route.  Dust 
problems  are  frequent,  and  can  be 
severe  if  not  controlled.  Unsurfaced 
roads  will  cause  severe  sedimentation 
problems  if  allowed  to  go  unchecked. 
Kaufman  W.  W.  1977.  pages  23-30. 
U.S.  Forest  Service.  1977.  Sections  300. 
400.  701.702.  703.  21.11-1. 

9  816.155.  816.165.  816.175     Maintenance. 

These  Sections  were  established  to 
complete  the  logical  format  of  this 
group  of  regulations.  In  proposed  Sec- 
tions 816.31  through  816.34.  mainte- 
nance requirements  were  Intertwined 
within  each  of  the  several  subsections. 
Based  on  the  requirement  of  Section 
513(bK17)  of  the  Act  to  assure  that 
"maintenance  •  •  •  will  control  or  pre- 
vent erosion  and  siltation.  pollution  of 
water,  damage  to  fish  or  wildlife  and 
their  habitats  or  damage  to  public  or 
private  property."  these  regulations 
for  maintenance,  as  reorganized  and 
elaborated  for  clarity,  are  appropriate. 
(Weigle  W.  K.  1965.  pg.  18.  19;  Kauf- 
man W.  W.  1977.  p.  60). 


These  Sections  require  that  Class  I 
and  Class  II  Roads  be  maintained  at 
design  level  throughout  their  life,  and 
the  maintenance  program  be  imple- 
mented to  preserve  the  integrity  of 
the  road  and  associated  structures. 
Class  I  Roads  also  must  be  promptly 
reconstructed  before  they  can  be  used 
after  damage  by  flooding  or  other 
catastrophic  events.  This  will  prevent 
environmental  harm  from  the  ruined 
road  system  or  from  coal  haulage  over 
inadequate  roadways.  The  general  re- 
quirements for  Class  III  Roads  require 
attention  to  conditions  which  might 
lead  to  erosion  or  degradation  of  water 
quality. 

Regardless  of  how  well  a  road  Is 
planned  and  constructed,  lack  of  a 
complete  maintenance  program  will 
lead  to  failure  of  the  road  to  function 
as  it  was  planned,  and  can  cause  severe 
downstream  sedimentation.  Dust,  pot- 
holes,  rutting,  water  infiltration  and 
other  conditions,  if  left  unchecked, 
may  imc>ede  vehicular  control  as  well 
as  cause  environmental  problems. 
Road  maintenance  should  be  preven- 
tive in  nature,  rather  than  corrective. 
(Kauffman  1977  pg.  50). 

Maintenance  work  is  expected  to  in- 
clude maintaining  the  original  cross- 
section  configuration  and  proper 
drainage  of  the  roadway.  OSM's  as- 
sessment of  the  need  to  meet  water 
quality  standards  is  that  road  mainte- 
nance and  condition  should  always  be 
checked  closely,  or  continuously.  (U.S. 
Forest  Service.  1977,  Section  30). 

S  816.156.  816.166  and  816.176    Restoration 
of  road*. 

These  Sections  derive  from  proposed 
Section  816.38  and  establish  the  re- 
quirements for  restoring  the  areas  in 
which  roads  are  located  following 
mining,  reclamation,  and  monitoring 
operations.  The  requirements  for  all 
three  road  classes  are  identical,  except 
that  no  provision  for  disposal  of  sur- 
facing material  is  made  for  Class  III 
Roads,  since  they  do  not  require  dura- 
ble surfaces.  For  Class  I  and  Class  II 
Roads,  removal  is  required  unless  the 
road  is  approved  for  retention  as  part 
of  the  postmining  land  use. 

The  nine  specific  requirements  of 
these  Sections  are  intended  to  achieve 
the  purpose  of  the  Act  as  follows: 

(a)  Closing  the  road  to  vehicular 
traffic  will  eliminate  further  wear  on 
the  road,  protect  the  public  from  dan- 
gers associated  with  a  road  that  is  not 
being  maintained  and  allow  restora- 
tion to  proceed  with  minimal  risk  to 
property  or  human  safety; 

(b)  Restoring  natural  drainage  and 
removing  bridges  and  culverts  will 
help  restore  the  original  hydrologlc 
balance; 

(c)  Ripping,  plowing,  scarifying  and 
topsoillng  roadbeds  will  prepare  the 
site  for  revegetation; 


(d)  Rounding  and  blending  will  re- 
store the  approximate  original  con- 
tour and 

(e)  Installation  of  cross-drains,  water 
bars,  terraces  and  the  like  will  mini- 
hiize  long-term  erosion  after  reclama- 
tion. 

•  Several  commenters  suggested  that 
roads  constructed  as  part  of  the 
mining  operation  or  incident  to  explo- 
ration may  be  needed  for  access  to 
remote  and  isolated  areas.  They  con- 
tend that  such  roads  are  important  in 
the  prevention  and  control  of  forest 
fires  and  provide  access  for  hunting 
and  fishing.  In  view  of  this,  the  com- 
menters felt  that  the  roads  should  be 
left  in  place  rather  than  restored  to 
the  approximate  original  contour,  as 
would  have  been  required  by  the  pro- 
posed rules.  Class  I  and  Class  II  Roads 
constructed  for  mining  and  explora- 
tion operations  and  which  will  be  of 
value  subsequent  to  mining  and  recla- 
mation operations  may  be  retained 
under  Section  816.156(a)  and 
816.166(a),  if  the  post  mining  land  use 
requires  a  road  network  for  fire  con- 
trol and  prevention,  for  private  or 
public  access  or  other  purposes.  Class 
III  Roads  are  low-standard,  temporary 
passageways,  generally  used  for  explo- 
ration activities.  Though  many  of 
these  roads  could  be  used  as  fire  roads 
or  for  hunting  or  recreation  access, 
they  would  generally  be  limited  to  off- 
road-vehlcle  use.  Poor  horizontal  and 
vertical  alignment  and  lack  of  perma- 
nent drainage  structures,  surfacing, 
and  maintenance  will  make  these 
roads  virtually  impassable  by  conven- 
tional vehicles.  Off-road-vehlcle  use, 
particularly  during  wet  periods,  would 
cause  rutting,  channeling  of  water, 
puddling,  erosion,  and  increased  sedi- 
mentation In  nearby  streams.  For 
these  reasons,  the  restoration  of  Class 
III  Roads  to  approximate  original  con- 
tour requirements  Is  necessary  to  pre- 
vent unnecessary  environmental  im- 
pacts and  to  meet  the  purposes  of  Sec- 
tions 102  (d)  and  (e)  of  the  Act. 

The  Office  recognized  that  oblitera- 
tion of  the  road  might  In  some  circum- 
stances create  extensive  environmen- 
tal harm  due  to  excessive  redisturb- 
ance  of  the  road  prism.  Therefore,  the 
concept  of  blending  the  road  into  the 
topography  was  Incorporated  In  the 
fifth  and  sixth  paragraphs,  based  on 
conunents  received  and  work  practices 
on  thousands  of  miles  of  roads  by  the 
U.S.  Forest  Service.  (Weigle.  W.  K.. 
1965.  pp.  20-21.  U.S.  Forest  Service, 
1977,  Section  210). 

Especially  in  mountainous  terrain, 
access  during  emergency  periods  may 
be  essential  smd  the  reopening  of  the 
"l>edded  down"  road  would,  therefore, 
be  beneficial  to  public  welfare.  Such 
practices  are  currently  being  used. 
U.S.  Forest  Service  1977,  Section 
210.02.  The  Office  wishes  to  emphasize 
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that  this  blending  Is  not  to  be  con- 
strued as  a  variance  from  the  require- 
ment to  restore  the  area  to  approxi- 
mate original  contour.  The  reader  is 
referred  to  the  preamble  discussion 
for  Sections  816.101-816.106  for  guid- 
ance as  to  the  extent  to  which  blended 
features  may  be  consistent  with  ap- 
proximate original  contour. 

Another  commenter  suggested  revis- 
ing the  opening  words  of  the  proposed 
Section  to  read  ".  .  .  Immediately  after 
a  road  becomes  no  longer  needed  for 
operations,  reclamation,  or  for  insj)ec- 
tion.  .  .  ."  The  commenter  suggested 
that  this  revisiori  is  needed  because  all 
access  roads  should  remain  open  for 
inspection  purposes  until  final  bond 
release.  Both  the  proposed  rules  and 
the  final  niles  (Sections  818.156, 
816.166  and  816.176)  use  the  term 
"monitoring".  This  language  achieves 
the  same  purpose  as  that  proposed  by 
the  commenter.  For  this  reason,  the 
Office  did  not  adopt  the  recommended 
language. 

Several  commenters  recommended 
deleting  Sections  requiring  road  clo- 
siire,  scarification,  topsoillng  and  con- 
struction of  drains,  dikes  and  water 
bars,  stating  that  such  requirements 
are  unnecessary  because  all  roads 
must  be  returned  to  approximate 
original  contoxir  unless  they  are  a  part 
of  the  postmining  land  use. 

Under  the  new  rojd  classification 
scheme  the  provision  that  "the  area 
affected  shall  be  returned  to  approxi- 
mate original  contour"  has  been  de- 
leted. Instead,  the  Office  has  elected 
to  require.  In  paragraphs  816.156(a)  (5) 
and  (6);  816.166(a)  (5)  and  (6);  and 
816.176  (e)  and  (f).  that  "fiU  slopes 
shall  be  rounded  or  reduced  and 
shaped  to  conform  the  site  to  adjacent 
terrain  and  meet  natural-drainage  res- 
toration standards"  and  that  "cut 
slopes  shall  be  reshaped  to  blend  with 
the  natural  contoxir".  These  changes 
were  made  to  provide  the  operator  and 
the  public  with  a  broad  outline  of  the 
sequence  of  events  required  in  restor- 
ing a  road  to  the  approximate  original 
contour.  The  commenters  suggested 
deletions  were,  therefore,  not  adopted 
by  the  Office,  since  the  restoration  re- 
quirements provide  guidance  as  to  the 
degree  of  obliteration  of  the  road 
which  will  be  required  and  specify  ap- 
propriate erosion  control. 

Several  other  commenters  suggested 
that  topsoll  and  revegetation  be  com- 
bined with  contouring  in  a  single  para- 
graph which  would  read,  "the  area  af- 
fected shall  be  returned  to  approxi- 
mate original  contour,  have  topsoil  re- 
distributed In  accordance  with  Sec- 
tions 816.24-816.25  and  revegetated  In 
accordance  with  Sections  816.111- 
816.117".  The  commenters  indicated 
that  road  surfaces  should  not  be  scari- 
fied and  covered  with  topsoil  before 
the  grading  work  to  bring  the  area 
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back  to  the  approximate  original  con- 
tour. 

The  proposed  change,  asserts  the 
commenter.  would  follow  the  logical 
sequence  of  regrading.  topsoil  redis- 
tribution (Including  scarification  if 
needed)  and  revegetation. 

In  reviewing  the  provisions  of  pro- 
posed Section  816.38(a)(4)  and  (a)(S). 
the  Office  recognized  that  the  se- 
quence of  restoration  listed  could  lead 
to  confusion  and  misunderstanding. 
The  Office  agreed  with  the  com- 
menter and  has  revised  these  require- 
ments to  reflect  that  redistribution  of 
topsoil  and  revegetation  are  the  final 
steps  in  the  restoration  process.  The 
comjnenter  is  also  referred  to  the  pre- 
amble discussion  above,  relating  to  the 
suggested  deletion  of  Sections  816.151 
(aKl),  (a)(7)  suid  (aK9).  and  other  Sec- 
tions. 

Numerous  conmients  were  received 
suggesting  that  the  paragraph  requir- 
ing cross  drains,  dikes  and  water  bars 
(816.156<aK7),  816.166(aM7)  arnl 
816.176(g))  be  changed  to  read,  "If 
needed  to  minimize  erosion,  cross 
drains,  dikes  and  water  bars  shall  be 
constructed".  The  commenters  con- 
tended that  if  such  structures  are  not 
needed,  to  prevent  erosion,  they 
should  not  be  constructed.  They  fur- 
ther contended  that  erosion  can  be 
adequately  controlled  by  revegetation 
and  mulching. 

The  Office  concurs  with  the  com- 
menters that  revegetation  and  mulch- 
ing can  control  erosion.  Such  measures 
will  be  used  extensively  where  they 
prove  effective  In  reclamation  efforts 
and  in  minimizng  erosion.  The  Office 
would  further  point  out  that  the  re- 
quirements of  Sections  816.156  and 
816.166,  are  not  inflexible.  Where  the 
operator  includes  in  his  reclamation 
plan  alternative  means  of  reducing 
erosion  from  mine  roads  undergoing 
reclamation  processes,  the  regulatory 
authority  has  the  flexibility  to  evalu- 
ate and  approve  such  measures  if  they 
meet  the  purposes  of  the  Act  and  the 
regulations  promulgated  thereunder. 
Since  structures  are  not  required  in  all 
cases,  the  Office  did  not  accept  the 
commenters'  alternative  language. 

Several  commenters  suggested  that 
the  proposed  paragraph,  which  would 
have  explicitly  required  restoration  to 
approximate  original  contour,  could 
cause  excessive  environmental 

damage.  The  commenters  Indicated 
that  requiring  fill  materials  to  be 
moved  back  to  cut  sections  would  re- 
quire an  additional  disturt>ance  equal 
to  or  exceeding  the  original  construc- 
tion phase.  This,  the  commenters 
allege,  would  mean  Increased  erosion 
potential  and  disturbance  of  estab- 
lished vegetation,  particularly  if  the 
material  replaced  in  original  cut« 
could    not    be    stabilized.    The    com- 
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menters  did  not  provide  any  alterna- 
tive. 

As  discussed  above,  to  tlie  extent 
tiiat  road  cuts  and  embanliments  are 
consistent  with  approximate  original 
contour,  they  may  t>e  retained  and 
blended  rather  than  obliterated.  How- 
ever, the  Act  provides  no  variance 
from  the  requirement  to  restore  ap- 
proximate original  contour  for  road- 
related  structures  and  none  is  pro- 
vided In  these  rules. 

Another  commenter  suggested  re- 
writing the  contour  provision  to  re- 
quire that,  "the  area  shall  be  regraded 
to  control  erosion  and  support  revege- 
tation.  Fill  areas  shall  remain  as  is 
with  adequate  natural  drainage  being 
provided".  The  commenter's  alterna- 
tive language  is  based  on  assertions 
that  the  proposed  rules  are  not  sup- 
ported by  research  data  in  the  refer- 
enr*»s  listed  for  this  Section.  The  com- 
menter further  points  out  that  "one 
reference  states  that  removal  of  fills  is 
impractical  and  road  beds  must  be  re- 
vegetated  and  slopes  rounded." 

The  Office  recognizes  that  reclama- 
tion efforts  and  activities  will,  initial- 
ly, cause  adverse  environmental  Im- 
pacts. Removal  of  culverts,  bridges,  re- 
grading  and  redistribution  of  topsoil 
will  likely  result  in  short-term  adverse 
Impacts,  particularly  to  aquatic  life 
and  aquatic  habitats  and  air  resources. 
Upon  completion  of  reclamation  activ- 
ities and  following  revegetation.  re- 
claimed areas  will,  however,  gradually 
return  to  a  near  natural  condition  (i.e.. 
water  quality  and  quantity,  sediment 
discharge  rates  and  air  quality  condi- 
tion will  return  to  approximate  "back- 
ground" levels).  Additionally,  deletion 
of  the  language  "the  area  affected 
shall  be  returned  to  approximate  origi- 
nal contour  .  .  .".  and  substituting  a 
requirement  in  Sections  816.156(a)  (5) 
and  (6).  816.166(a)  (5)  and  (6).  and 
816.176  (e)  and  (f)  for  roundliur.  reduc- 
tion, shaping  to  conform  to  adjacent 
terrain  and  to  meet  natural  drainage 
and  to  blend  with  the  natural  contour, 
provides  sufficient  flexibility  to  elimi- 
nate the  need  for  backfilling  all  road 
cuts,  except  for  topsoil  redistribution 
requirements,  while  meeting  the  re- 
quirements of  Section  515(b)(2)  of  the 
Act.  In  making  these  revisions,  the 
Office  has  partially  adopted  the  ailter- 
native  language  suggested  by  the  com- 
menter. 

Sections  816.156<aK9)  and 

816.166(a)(9)  specify  that  road  surface 
shall  be  covered  with  topsoil.  Com- 
menters  suggested  that  this  provision 
be  modified  by  deleting  the  reference 
to  topsoil  and  adding,  "unless  other- 
wise determined  by  Section  816.22(e)". 
The  commenters  did  not  provide  any 
rationale  for  the  recommendation.  In 
reviewing  the  provisions  of  Section 
816.22(e),  however,  the  Office  assumes 
the  commenters'  Intent  was  to  provide 
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for  the  respreadlng  of  topeoU  substi- 
tutes and  supplements  when  restoring 
roadbeds.  Paragraph  (9)  requires  that 
road  surfaces  be  covered  with  topsoil 
in  accordance  with  30  CFR  816.24(b) 
Topsoil.  as  used  in  this  Section,  refers 
to  topsoil  removed  in  accordance  with 
Section  816.22.  These  requirements 
provide  for  respreadlng  of  topsoil  sub- 
stitutes and  supplements.  The  Office 
believes  the  commenters'  concerns  are 
accommodated  within  the  language  of 
existing  regulations.  The  commenters' 
recommended  change  of  language  is 
not  necessary  and  was  not  adopted. 

Numerous  conmients  suggested 
adding  a  new  Section  to  read:  "The 
regulatory  authority  shall  grant  var- 
iances for  the  reclamation  of  pre-exist- 
ing roads,  constructed  prior  to  May  3. 
1978.  In  areas  where  fill  material  is  not 
available  for  backfilling  to  original 
contour,  or  where  topsoil  In  sufficient 
quantities  to  meet  the  standard  Is  not 
available."  Commenters  cite  the  pro- 
posed rules  preamble  dlsciission  which 
recognized  that  relief  from  the  provi- 
sions of  proposed  Section  816.38 
(816.156,  816.166,  and  816.176  as  re- 
numbered), may  be  needed  for  existing 
roads,  and  invited  public  comments  on 
this  Issue  accordingly.  Commenters 
further  indicate  that  the  variance  rec- 
ommended is  necessary  "to  prevent 
creating  more  environmental  harm 
than  the  benefits  realized  for  the  res- 
toration because  they  were  not 
planned  for  during  the  design  stages 
of  the  road". 

Following  review  and  analysis  of  the 
conunents,  the  Office  agrees  that  rec- 
lamation of  pre-existing  roads  may  re- 
quire special  consideration  by  the  reg- 
ulatory authority.  The  Office  has 
elected  to  revise  proposed  Section 
816.38  by  including  requirements  that 
"fill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu- 
ral drainage  restoration  standards" 
and  that  'cut  slopes  shall  be  shaped  to 
blend  with  the  natural  contour". 
These  requirements,  the  Office  be- 
lieves, should  be  responsive  to  the  rec- 
lamation needs  for  pre-existing  roads. 
In  addition,  special  provisions  for  ex- 
isting, non-conforming  structures  have 
been  added  to  these  rules  as  Sections 
701.11(e).  780.12  and  786.21.  The 
reader  Is  referred  to  the  preamble  dis- 
cussion of  those  Sections. 

Sections  816.156(b)  and  816.166(b) 
explain  the  requirements  for  removal, 
handling,  conveyance,  and  disposal  of 
road  surfacing  materials  following  ces- 
sation of  operations.  Several  com- 
menters suggested  deleting  this  Sec- 
tion in  Its  entirety.  The  commenters 
indicated  that  disposal  of  all  road  sur- 
facing materials  in  accordance  with 
Section  817.89  assumes^  that  the  road 
surface  "Is  composed  in  part  of  lubri- 
cants, oils,  greases  or  other  petroleum 


products,  which  is  generally  not  the 
case."  This  requirement,  alleges  the 
commenters,  "Is  overly  restrictive  and 
unnecessary  as  well  as  excessively 
costly." 

The  Office  believes  that  commenters 
misunderstood  Section  816.89.  which 
established  general  procedures  for  dis- 
posal of  noncoal  wastes.  Paragraph  (a) 
of  that  Section  specifically  requires 
that  "(all)  noncoal  waste  Including, 
but  not  limiled  to,  (emphasis  added), 
grease  .  .  .  shall  be  placed  and  stored 
in  a  controlled  manner  in  a  designated 
area .  .  .". 

Additionally,  the  requirements  of 
paragraph  (b)  of  Sections  816.156  and 
816.166  provide  discretionary  authori- 
ty for  the  regulatory  authority  to 
select  other  means  of  road  surfacing 
reclamation,  removal,  and  disposal. 
For  these  reasons,  the  Office  did  not 
accept  the  conunenters'  recommenda- 
tion to  delete  this  provision. 

Several  other  commenters  also  rec- 
ommend deleting  this  Section  on  the 
grounds  that  since  the  rules  prohibit 
surfacing  of  roads  with  toxic  or  acid- 
forming  substances,  there  is  no  need 
to  remove  and  dispose  of  surfacing  ma- 
terials as  prescrit>ed  in  Section  816.89. 
Commenters  further  indicate  that 
since  the  proposed  rules  require  scari- 
fication of  the  road  and  covering  with 
topsoil.  that  road  surfacing  materials 
left  in  place  should  not  cause  any 
problems. 

The  Office  believes  that  the  require- 
ments of  Sections  816.156(b)  and 
816.166(b)  provide  sufficient  latitude 
to  permit  the  regulatory  authority  to 
select  other  satisfactory  means  of  rec- 
lamation, removal  and /or  disposal  of 
road  surfacing  materials,  the  regula- 
tory authority  may  elect  to  permit  op- 
erators to  scarify  and  leave  surfacing 
materials  in  place,  provided  such  prac- 
tices meet  the  requirements  of  the  ap- 
proved State  program  and  the  intent 
of  the  Act.  including  no  risk  to  vegeta- 
tion or  water  quality. 

9  816.180     Other  transportation  facilities. 

Authority  for  this  Section  is  found 
in  Sections  102.  201.  501(b).  503.  504. 
507(b).  515(b)  and  701  of  the  Act. 

Movement  of  coal,  equipment  and 
personnel  within  the  mine  plan  area 
may  require  roads,  railroad  loops, 
spurs,  sidings,  surface  conveyor  sys- 
tems, chutes  and  aerial  tramways.  The 
general  standards  set  forth  In  this  Sec- 
tion are  Intended  to  ensiire  the  mini- 
mization of  the  adverse  effects  to  hy- 
drology, fish,  and  wildlife  and  their 
habitats,  and  public  and  private  prop- 
erty as  a  result  of  the  design,  construc- 
tion, reconstruction,  and  utilization  of 
transportation  facilities  other  than 
roads. 

The  literature.  State  laws,  and  regu- 
lations used  in  preparing  this  Section 
included  those  works  cited  in  the  pre- 


amble discussion  of  Sections  816.150- 
816.176. 

This  Section  was  numbered  816.36  in 
the  proposed  regulations  and  has  been 
renumbered  Section  816.180  in  the 
final  regulations  to  follow  immediately 
"after  the  rules  for  roads,  so  that  all 
'regulations  relating  to  transportation 
facilities  are  together. 

In  preparing  this  Section,  some  edi- 
torial changes  were  made  for  clarifica- 
tion only.  In  addition,  the  words  "or 
reconstruction"  have  been  added  In 
the  introductory  paragraph  to  require 
these  standards  to  be  met  In  the  con- 
text of  major  overhaul  of  the  facility 
in  the  same  manner  as  if  a  new  facility 
were  being  constructed.  The  reader 
should  review  the  preamble  to  Sec- 
tions 701.11(e),  780.12  and  786.21  for 
further  elaboration. 

Section  816.180(a)  addresses  the  po- 
tential environmental  problems  associ- 
ated with  the  construction  and  use  of 
transportation  facilities  incident  to 
the  mining  operation  when  these  facil- 
ities are  located  in  -or  pass  through 
wildlife  habitats.  Environmental  prob- 
lems Including  fugitive  dust  and 
damage  to  wildlife  habitats  such  as  de- 
struction or  dimunltlon  of  all  or  part 
of  the  habitat  or  pollution  of  or  dis- 
turbance of  feeding  areas  or  water 
sources  may  result.  This  Section  fur- 
ther restricts  t^e  limits  of  suspended 
solids  which  may  be  InU-oduced  into 
streams  or  other  water  bodies  to  those 
allowed  by  existing  State  and  Federal 
laws.  This  Section  will  assist  the  oper- 
ator in  bringing  other  transportation 
facilities  in  compliance  with  Section 
816.97  of  the  regulations. 

Section  816.180(b)  deals  with  the 
problems  of  pollution  of  water  bodies 
and  the  impedence  of  flow  of  water 
sources  resulting  from  coal  mine  trans- 
portation facilities.  This  Section  spe- 
cifically prohibits  the  introduction 
into  water  bodies,  either  from  stirface 
nmoff  or  air  transport,  pollutants 
from  transportation  facilities  and  the 
Impedence  of  flow  of  any  water  body 
as  a  result  of  construction  or  use  of 
transportation  facilities  incident  to 
coal  mining  operations.  This  Section 
will  assist  the  operator  and  the  regula- 
tory authority  to  assure  compliance 
with  Sections  816.42.  816.44,  and 
816.45  of  the  regulations  when  con- 
structing or  using  transportation  facil- 
ities other  than  roads. 

Section  816.180(c)  requires  the  per- 
mittee to  control  or  minimize  erosion 
or  siltation  resulting  directly  from  the 
construction  or  use  of  transportation 
facilities  incident  to  the  mining  oper- 
ation, other  than  roads.  These  facili- 
ties must  be  constructed  in  such  a 
manner  so  as  to  control  erosion  of  the 
roadbed  or  suppori  foundation  and  to 
protect  the  land  surfaces  over  which 
they  pass  from  defoliation  and  ero- 
sion. Control  of  erosion  and  fugitive 
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dust  resulting  from  use  of  these  facili- 
ties will  assist  in  controlling  or  mini- 
mizing siltation  in  compliance  with 
Section  516(bK4)  of  the  Act. 

Section  816.180(d)  of  the  regulations 
will  assist  the  permittee  in  complying 
with  Section  816.95  of  the  regulations 
and  Sections  515(bX4)  and  508(aK9)  of 
the  Act  with  respect  to  air  pollution 
resulting  from  use  of  transportation 
facilities  other  than  roads.  The  Sec- 
tion relates  specifically  to  fugitive  dust 
rising  from  the  use  of  these  facilities 
and  from  the  transportation  of  the 
mined  material.  Section  816.180  identi- 
fies general  guidelines  and  goals  to  be 
achieved  with  respect  to  the  construc- 
tion, use  and  maintenance  of  other 
transportation  facilities.  These  goals 
become  meaningful  only  when  they 
are  applied  to  specific  mining  oper- 
ations Identified  by  the  operator  and 
regulatory  authority.  Regional  differ- 
ences exist  in  the  potential  problems 
which  may  be  encountered.  It  is  ex- 
pected that  State  programs  will  more 
specifically  address  these  regional 
problems. 

Several  conunenters  argued  that 
Paragraph  (d)  of  Section  816.180 
should  be  modified  to  explicitly  re- 
quire all  facilities  to  comply  with  Sec- 
tion 816.96  regarding  air  resources  pro- 
tection. Sections  780.15  (Air  pollution 
control  plan)  and  816.95  (Air  pollution 
performance  standards)  do  apply  to 
these  transportation  facilities,  and 
Sections  816.95  (a)  and  (bKl>-(19)  spe- 
cifically address  the  fugitive  dust 
problem  these  faculties  can  create. 
The  Office  believes  that  the  additional 
reference  here  would  just  be  redun- 
dant, or  perhaps  even  misleading, 
since  the  Office  does  not  at  this  time 
wish  to  foreclose  the  applicability  of 
this  Section  to  air  quality  problems  in 
addition  to  those  from  fugitive  dust. 

One  commenter  recommended  dele- 
tion of  paragraph  (d),  relating  to  air 
quality.  This  recommendation  has  not 
been  accepted  because  Sections 
515(bK4)  and  508(aH9)  of  the  Act  pro- 
vide measures  and  requirements  for 
compiling  with  applicable  air  quality 
laws  and  regulations,  applicable 
health  and  safety  standards,  and  man- 
date the  reduction  of  air  pollution. 
The  reader  is  referred  to  the  preamble 
discussion  of  Sections  780.15  and 
816.95  for  a  further  discussion  of  this 
issue. 

§  816.181     Support  facilities  and  utility  in- 
stallations. 

This  Section  pertains  to  faculties 
that  support  the  mining  operation  or 
other  pubUc  facilities  such  as  pipe- 
lines, electric  or  telephone  lines  which 
cross  the  mine  plan  area. 

This  Section  has  been  renumbered 
as  Section  816.181  from  Section  816.39 
of  the  proposed  regulations  to  main- 
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tain  its  position  after  the  transporta- 
tion facilities  rules  in  Part  816. 

Authority  for  this  Section  is  found 
in  Sections  102.  201,  501(b),  503,  504, 
507(b).  515(b)  and  (c).  622(eK4)  and 
701  of  the  Act. 

Section  816.181  sets  forth  in  general 
terms  a  standard  to  ensure  that  all 
faculties  supporting  coal  mining  and 
reclamation  operations  or  Icx^ted  in 
the  mine  plan  area  are  envlromnental- 
ly  acceptable  and  are  adequately  pro- 
tected. The  standards  set  forth  In  this 
Section  are  intended  to  minimize  (1) 
the  adverse  effects  to  fish  and  wUdlife. 
(2)  the  contribution  of  suspended 
solids  to  streamflow  or  runoff,  and  (3) 
the  damage,  destruction  or  disruption 
of  utUity.  water,  and  sewage  and  trans- 
portation lines  as  a  result  of  siu^ace 
mining  operations. 

Section  816.181(a)  sets  forth  exam- 
ples of  support  faculties  and  utility  in-  . 
stallations  which  are  covered  by  this 
Section.  The  examples  cited  are  to  be 
used  as  a  guide  and  are  not  Intended 
to  be  aU  inclusive.  This  Section  also 
identifies  specific  environmental  im- 
pacts resulting  from  these  facilities 
which  are  to  be  minimized.  The  Office 
beUeves  that  these  areas  are  signifi- 
cantly important  to  justify  these  per- 
formance standards.  However,  this 
does  not  mean  such  faculties  are 
exempt  from  other  performance 
standards  of  this  Part.  Rather,  this 
Section  is  provided  to  add  emphasis 
with  respect  to  two  iH-oblems  requiring 
spedaJ  attention  under  the  Act. 

Section  816.181(b)  cites  specific  serv- 
ices for  which  measures  must  be  taken 
to  ensure  continued  service  to  the 
pubUc.  If  both  owners  and  the  regiUa- 
tory  authority  approve,  however,  dif- 
ferent activities  may  be  conducted. 

AU  comments  received  on  Subsection 
(a)  expressed  concern  that  the  mine 
operator  should  not  be  held  responsi- 
ble for  environmental  damage  from 
support  faciUtles  when  the  operator 
has  no  control  over  their  design,  con- 
struction or  use.  These  comments 
state  that  public  utility  systems  are 
constructed,  reconstructed  and  main- 
tained by  the  utility,  are  regulated 
under  other  statutes,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Act. 
These  commenters  suggested  that  the 
operators  be  held  responsible  only  for 
those  support  facilities  at  or  near  the 
mine  site  which  are  under  their  direct 
control.  These  suggestions  were  not 
accepted  because  the  Act  does  not 
limit  Its  appUcabUity  to  the  Identity  of 
the  owner  of  the  offending  facUity.  If 
the  faculties  are  used  In  the  mine  op- 
eration, they  must  comply  with  the 
regiUations.  The  operator  can  assure 
compliance  in  the  context  of  contract- 
ing for  those  facilities  even  though  the 
operator  wlU  not  own  them  outright. 
On  the  other  hand,  facilities  removed 
from   the   mine   and  not   exclusively 
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serving  mines  may  not  be  subject  to 
this  Section,  because  the  operators 
could  not  reasonably  be  expected  to 
influence  their  performance  or  design. 
If  the  commenters'  suggestions  were 
accepted,  the  regulations  under  the 
Act  could  too  easily  be  avoided  by  sep- 
arating ownership  of  the  facilities. 

Two  commenters  on  proposed  Sec 
tion  816.181(b)  suggested  that  the 
word  "prevent"  be  changed  to  "mini 
mize".  Their  reason  Is  that  in  the 
normal  course  of  mining  activity,  abso 
lute  prevention  of  damage  cannot  be 
assured.  Some  resources  will  be  affect 
ed  and  attempts  must  be  made  to 
minimize  (his  damage,  destruction  or 
disruption.  This  proposal  was  accepted 
and  the  language  revised  accordingly 

Several  ocnunents  on  Subsection  (b) 
indicated  that  utility  services  other 
than  those  listed  should  also  be  pro- 
tected. The  Act  refers  to  protection  of 
public  property  which  may  not  be  lim 
ited  to  the  examples  cited.  This  sug- 
gestion has  been  accepted  and  Section 
816.181(b)  was  revised  to  recognize 
water  and  sewage  utility  serv  ices  In  ad- 
dition to  those  examples  cited. 

Some  commenters  suggested  the  ad- 
dition of  the  phrase  "such  as.  but  not 
limited  to"  to  reinforce  the  idea  that 
the  listing  were  only  examples.  The 
Office  believes  that  those  listed  are 
the  most  common  public  utilities  and 
States  are  encouraged,  while  in  the  de- 
velopment of  their  regulatory  pro- 
grams, to  add  to  this  list.  However, 
these  are  considered  the  minimum 
types  of  facilities  requiring  national 
protection. 

One  commenter  argued  that  this 
Section  should  explicitly  provide  that 
it  does  not  attempt  to  adjudicate  rela- 
tive property  rights  if  a  health  or 
safety  hazard  is  not  involved.  The 
Office  t)elieves  that  the  Act  requires 
minimizing  the  adverse  effects  of 
mining,  and  the  words  "unless  other- 
wise appr()ved  by  the  owner  and  regu- 
latory authority"  at  end  of  Section 
816.181(b)  provides  for  determinations, 
at  least  in  part,  by  the  mineral  owners. 
Therefore  the  suggested  language  has 
been  rejected  by  the  Office  because 
State  laws  adequately  provide  for  the 
relative  rights  6f  owners  of  utilities 
and  mineral  grants  and  the  proposed 
language  Is  unnecessary  as  repetitive 
of  the  self -executing  provision  in  Sec- 
tion 51(KbK6HC)  of  the  Act.  However, 
it  should  be  emphasized  that  attempts 
to  avoid  the  requirements  of  the  Act 
or  these  rules  based  on  past  or  future 
agreements  between  private  parties 
will  not  prove  successful,  except  to  the 
extent  Congress  has  mandated  their 
acceptance. 

Two  comments  were  received  recom- 
mending the  elimination  of  environ- 
mental requirements  for  small  mine 
operators  utilizing  mobile  offices  and 
support   facilities.   This   recommenda- 
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tion  has  not  been  accepted  because 
Section  51S(b)  of  the  Act  provides  for 
performance  standards  applicable  to 
all  surface  ooal  mining  atul  for  the 
protection  of  public  property  and 
maintenance  of  land  values.  The  Act 
does  not  authortae  aaj  blanket  exemp- 
tion for  small  opermtors  in  the  perma- 
nent program. 

PART  117— FCtMANCNT  PROGRAM 
PERFORMANCE  STANDARDS— UN- 
DERCKOUNO  MINING  ACTIVITIES 

Part  817  contains  the  minimum  per- 
formance standards  and  design  criteria 
which  would  be  applicable  under  a 
State  or  Federal  procram  for  under- 
ground mining  activities.  The  organi- 
zation of  this  Part  parallels  that  of 
Part  816.  the  standards  for  siirface 
mining,  although  some  modifications 
were  needed  to  reflect  the  distinct  dlf 
ferences  between  surface  and  under- 
ground coal  mining,  including  entirely 
new  Sections  for  subsidence  (Sections 
817.121-817.126). 

(817.1.    Scope. 

Two  commenters  felt  that  Section 
817.1  should  be  revised  to  encompass 
only  surface  operations  and  surface 
impacts  incident  to  an  underground 
coal  mine.  Section  507(bXll)  of  the 
Act  specifically  authorizes  coocem  for 
groundwater  systems,  and  the  Act  is 
explicitly  concerned  about  subsidence 
which  results  from  underground 
mining  techniques.  Accordingly,  the 
language  of  the  regulations  as  pro- 
posed has  been  retained  for  complete 
scope  of  coverage. 

S  817.2.     OfajectiTCS. 

The  objectives  are  derived  from  Sec- 
lions  102  and  516  of  the  Act. 

S  817.11.     Signs  and  markers. 

This  Section  is  substantially  identi 
cal  to  Section  816.11.  the  correspond- 
ing Section  of  Part  816.  The  reader  is 
referred  to  the  portions  of  this  pream- 
ble which  discuss  Section  816.11  for  in- 
formation concerning  the  technical 
basis  and  statutory  authority  for  this 
Section.  In  addition  to  the  Sections  of 
the  Act  cited  in  those  portions  of  the 
preamble,  this  Section  is  based  on  Sec- 
tion 516  of  the  Act.  All  comments  and 
issues  addressed  in  regard  to  Section 
816.11,  were  also  considered  and  simi- 
larily  disposed  of  in  preparing  Section 
817.11.  Comments  received  on  specific 
Paragraphs  of  Section  817.11  are  ad- 
dressed below: 

Paragraph  (d).  Several  commenters 
felt  that  the  reqtiirement  for  perim- 
eter markers  should  be  deleted  In  Its 
entirety.  The  requirement  for  the  use 
of  perimeter  markers  Is  found  in  Sec- 
tion 701(17)  of  the  Act.  Several  other 
commenters  felt  that  Paragraph  (d) 
should  be  amended.  Surface  perimeter 


markers  above  underground  workings 
will  not  aid  underground  oi>eratlons  to 
stay  within  their  permit  areas,  except 
for  the  surface  operations  and  facili- 
ties associated  with  the  mine.  In  addi- 
tion. l)efore  mining  the  exact  geo- 
graphic location  on  the  surface  of  the 
openings  in  an  underground  mine  may 
be  unlinown  or  subsequently  may  be 
changed  for  purixMes  of  avoiding  bad 
ground,  providing  watertight  closure, 
or  for  other  unex{>ected  conditions. 
Accordingly.  paragraph  (d)  «as 
amended  to  require  persons  who  con- 
duct underground  mining  activities  to  j 
mark  only  the  perimeter  of  all  areas 
affected  by  surface  operations  or  facil-  * 
Itles.  If  the  perimeters  of  such  areas 
change,  the  perimeter  markers  must 
t>e  adjusted  accordingly. 

Para^rraph  (e).  Three  commenters 
felt  that  buffer  sone  markers  should 
be  deleted  in  their  entirety.  While 
buffer  zone  markers  may  be  applicable 
to  surface  activities,  there  appears  to 
be  no  practical  Justification  for  mark- 
ers in  underground  workings.  Section 
817.57(b)  states  that  the  areas  not  to 
be  disturbed  shall  be  designated  a 
buffer  zone  and  marked  as  specified  In 
Section  817.11.  Paragraph  (e)  was 
amended,  and  now  requires  buffer 
zones  referred  to  in  Section  817.57  to 
be  clearly  marked  on  the  surface  only 
to  prevent  disturbance  by  surface  ac- 
tivities incident  to  underground 
mining.  Underground  marking  is  not 
required. 

Paragraph  (f).  Many  commenters 
felt  that  Paragraph  (f)  should  be  re- 
vised so  as  not  to  require  marking  sur- 
face areas  with  blasting  signs  over  un- 
derground blasting,  on  the  grounds 
that  this  may  not  be  possible  due  to 
ownership  of  surface,  and  the  surface 
effects  of  underground  blasting  would 
be  minimal.  The  piu-pose  of  a  blasting 
sign  is  to  protect  people  who  may  in- 
advertently wander  into  the  blast 
area.  Inside  an  underground  mine  this 
is  unlikely,  due  to  other  measures  re- 
quired to  protect  the  opening  to  the 
mine.  In  addition,  surface  signs  will  do 
little  to  warn  persons  underground. 
BlJisting  that  occurs  on  the  surface  at 
an  underground  mine  will  require  ap-  . 
proprlate  warning  devices  and  signs. 
Paragraph  (f)  was  revised  to  reflect 
that  it  Is  limited  to  surface  blasting. 

S  817.13-^17.1$    Casing     and      Maling     of 
drilled  holes. 

These  Sections  are  Intended  to 
ensure  that  boreholes,  shafts,  wells, 
and  other  accesses  to  underground 
mines  are  sealed,  filled,  cased,  lined,  or 
protected  so  as  to  ensure  and  protect 
the  health,  safety,  and  general  welfare 
of  the  public,  the  quality  of  the  envi- 
ronment, and  potential  land  uses. 

Authorities  for  these  Sections  are 
found  In  Sections  102,  201.  501.  503, 


604,  507,  508.  516,  617,  701  and  717  of 
the  Act. 

Following  is  a  list  of  the  technical 
literature  used  In  the  preparation  of 
these  performance  standards: 

1.  Clolkosz,  E.  J.,  and  others  1973. 
Soil  as  a  medium  for  the  renovation  of 
acid  mine  drainage.  Office  of  Water 
Resources  Research  December  1973. 

2.  E>oyle,  WiUiam  S.  1967.  Mine  seal- 
ing, deep  coal  mining— waste  disposal 
technology.  Noyes  Data  Corporation, 
Park  Ridge,  N.J. 

3.  Garrett,  W.  S.,  and  Pitt,  L.  T.  C. 
1961.  Design  &  construction  of  under- 
ground bulkheads  and  water  barriers, 
in  7th  Commonwealth  Mining  &  Me- 
talurglcal  Congress.  Johannesburg, 
South  Africa.  Vol.  3.  1283-1301. 

4.  U.S.  Dept.  of  the  Interior,  Federal 
Water  Quality  Administration,  1970. 
New  mine  sealing  techniques  for  water 
pollution  abatement  Hallburton  Co., 
163  pp. 

5.  Penrose.  Jr.,  et  al.,  EPA  68  010135. 
1973.  Laboratory  study  of  self -sealing 
limestone  plugs  for  mine  openings. 
EPA-43019-73-011. 

6.  HRB-Singer.  Incorporated.  April 
1971.  Detection  of  abandoned  under- 
ground coal  mines  by  geophysical 
methods.  Environmental  Protection 
Agency  and  the  Pennsylvania  Depart- 
ment of  EInvironmental  Resources. 
Project  14010EHN. 

7.  Moebs,  N.  N.  &  Krickovic.  S.  1970. 
Air  sealing  coal  mines  to  reduce  water 
pollution.  BOMRI  7354. 

8.  Penrose,  R.  O.,  Jr.,  and  Holubec, 
Igor,  1973.  Laboratory  study  of  self- 
sealing  limestone  plugs  for  mine  oper- 
ations. EPA-670/2-73-081. 

9.  Stoddard.  C.  K.  1973.  Abatement 
of  mine  drainage  pollution  by  under- 
ground precipitation.  EPA-67012-73- 
092. 

10.  U.S.  Environmental  Protection 
Agency.  1973.  Processes,  activities, 
EPA-43019-73-011. 

11.  U.S.E.P.A.  1975.  Criteria  for  de- 
veloping pollution  abatement  pro- 
grams for  inactive  and  abandoned 
mine  sites.  EPA-440-9-75-008. 

Sections  817.13  and  817.15  require 
that  exploration  holes  or  other  under- 
ground openings  be  cased,  sealed,  or 
otherwise  managed  "as  approved  by 
the  regulatory  authority."  The  deci- 
sion to  amend  the  proposed  regula- 
tions by  insertion  of  the  phrase  "as  ap- 
proved by  the  regulatory  authority," 
thus  giving  the  regulatory  authority 
wide  latitude  in  the  management  and 
disposition  of  exploratory  holes, 
shafts,  wells,  drifts,  and  other  under- 
ground openings,  was  made  on  the 
basis  of  comments  discussed  below  and 
for  the  following  additional  reasons: 

These  Sections  provide  for  the  seal- 
ing or  managing  of  openings  to  pre- 
vent people  and  animals  from  entering 
the  opening  thereby  reducing  the 
■af«t7  hanrds  associated  with  unse- 
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cured     underground     openings.     The 
casing    and   sealing   requirements    of 
these  Sections  will  aid  in  protecting 
water  resources  and  the  prevailing  hy- 
drologic  balance  by  preventing  or  con- 
trolling  the   discharge   of   acid   mine 
water.  The  formation  of  acid  water  is  a 
naturally       occurring       phenomenon 
which  results  from  the  oxidation  of 
iron  pyrites  In  the  presence  of  water 
and  air.  Coal  mining  operations  dis- 
turb the  soil,  rock  material,  and  coal 
bed.  thereby  exposing  the  iron  pyrites 
which  can  greatly  enhance  the  forma- 
tion of  acid  drainage.  The  acid  water 
draining  from  the  coal  mine  enters 
stresuns  and  greatly  reduces  the  usea- 
bility  of  these  waters  for  human  or  In- 
dustrial consumption.  Sealing  of  open- 
ings is  one  method  of  controlling  the 
production  of  acid  water  from  mines. 
Abandoned  drift  mines  generally  can 
be  sealed,  enabling  the  flooding  of  a 
mine  and  thus  stopping  the  oxidation 
of  pyrite.  (Doyle,  1976,  p.  9  and  Moebs, 
1970,  pp.  1-3,  16-20.)  Sealing  will  also 
reduce  the  formation  of  acid  water  by 
preventing  the  entrance  and  flow  of 
water  and  air  into  and  out  of  the  mine. 
Many  different  typ>es  of  sealing  tech- 
niques were  considered  in  the  develop- 
ment  of  these   Sections.   No   specific 
technique  is  universally  acceptable  in 
the  literature  for  seiding  all  under- 
ground openings.  (Doyle,  1976,  pp.  19- 
32  and  Halliburton,  Co.,  1970,  pp.  5-6, 
9-10,  20-21.)  Mine  sealings  may  involve 
construction    of    a    physical    barrier 
across  a  mine  opening  to  prevent  pas- 
sage of  air,  water,  or  persons  and  wild- 
life. The  ultimate  water  level  behind 
the  seal  is,  however,  seldom  controlled, 
and  excessive  pressure  can  build  up. 
resulting    in    a    mine    seal    blow-out. 
Sudden  release  of  large  quantities  of 
water    can    have    devastating    down- 
stream effects.  (Doyle.  1976.  p.  19.  See 
CommonxoeaXth  v.  Barnes  and  Tucker 
Co..  452  PA.,  77.  (1974).)  Mine  seals 
may  be  designed  to  retain  large  quan- 
tities of  water,  but  seal  leakage  and 
failures  generally  occur  from  natural 
zones  of   weakness   such   as   outcrop 
fractures.  The  natural  rock  and  miner- 
al surrounding  the  seal  area  is  usually 
fractured,  fissured,  uneven,  or  unsta- 
ble.  As  adopted,   the   regulations   re- 
quire that  the  seal  must  prevent  the 
flow    of    water    from    the    openings, 
except  as  otherwise  authorized  by  the 
regulatory  authority.  Regulatory  au- 
thorities should  have  the  latitude  to 
require  the  design  of  sealing  and  moni- 
toring  programs   on   a   mine-by-mine 
basis  so  that  catastrophic  plug  failures 
are  prevented.  Of  course,  if  drainage 
from  underground  working  is  unavoid- 
able, despite  the  use  of  the  best  availa- 
ble methods  of  sealing,  then  the  re- 
sulting discharge  to  surface  or  ground- 
water  must   be   controlled   so   as   to 
achieve  the  applicable  effluent  limita- 
tions. 
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As  evidenced  above,  the  wide  variety 
of  situations  likely  to  be  encountered 
with  regard  to  the  managing  of  var- 
ious underground  openings  make  it  ap- 
propriate that  the  regulatory  authori- 
ty be  given  discretion  in  what  It  may 
or  may  not  require  in  properly  manag- 
ing these  openings.  Accordingly,  the 
proposed  regulations  were  modified  by 
inserting  the  phrase  "as  approved  by 
the  regtQatory  authority"  where  ap- 
propriate. 

Numerous  comments  received  on 
these  Sections  also  Indirectly  influ- 
enced the  decision  to  provide  the  regu- 
latOTy  authority  with  greater  latitude 
in  dealing  with  the  management  of 
holes,  wells,  and  underground  open- 
ings. 

1.  Several  commenters  objected  to 
the  proposed  regulations  requiring  the 
permanent  sealing  or  closing  of  drilled 
holes  or  wells,  stating  that  in  many 
cases  such  holes  or  wells  could  prove 
useful  to  surface  owners  as  a  water 
wells,  or  to  an  operator  as  water  moni- 
toring wells.  One  of  the  commenters 
stated  that  often  permission  to  test 
drill  on  private  land  was  contingent  on 
leaving  a  water  well  for  future  use  by 
the  land  owner.  Some  commenters 
suggested  that  the  regulations  by  re- 
vised to  allow  more  flexibility  in  the 
use  of  drilled  holes  and  wells.  These 
suggestions  were  accepted,  with  the  re- 
quest for  more  flexibility  evolving  Into 
greater  latitude  for  the  reg\Uatory  au- 
thority, as  well  as  the  language  deal- 
ing with  the  requirements  for  transfer 
of  water  wells  being  added  to  the  ap- 
propriate Sections,  to  provide  a  com- 
plete picture  of  the  requirements  ap- 
plicable to  these  openings. 

2.  One  commenter  objected  to  the 
proposed  provisions  of  Section  817.13 
requiring  an  undergroimd  operator  to 
permanently  close  each  borehole  or 
well  in  the  permit  area,  stating  that 
this  could  be  an  extremely  expensive 
operation  for  the  operator  with  little 
or  no  actual  benefit  to  the  environ- 
ment or  public  safety.  The  rationale 
presented  by  the  commenter  was 
sound.  Accordingly,  the  comment  was 
accepted  and  the  regulations  were 
changed  to  require  the  closing  of  only 
those  holes  uncovered  or  exposed  by 
mining  activities.  Holes  already  on  the 
site  and  unaffected  by  the  operation 
need  not  necessarily  be  sealed,  except 
those  which  may  require  sealing  to 
minimize  disturbance  to  the  hydrolo- 
gic  balance  of  the  area  being  mined. 

3.  Sections  816.14  and  817.14(b)  deal 
with  the  temporary  casing  and  sealing 
of  drilled  holes.  One  commenter  sug 
gested  modification  of  this  provision 
to  Include  additional  exceptions  for 
(drill)  holes  which  will  be  removed  in 
whole  or  in  part  by  subsequent 
mining.  This  comment  was  rejected  on 
the  basis  that  this  Section  deals  spe- 
cifically with  two  types  of  holes:  <a) 
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boles  used  to  return  coal  processing 
waste  or  water  to  underground  work- 
ings, and  (b)  holes  used  to  monitor 
ground  water.  Both  must  have  been 
specifically  Identified  In  the  approved 
permit.  As  both  types  of  holes  have  a 
specific  function,  there  is  no  justifica- 
tion for  waiving  the  requirements  that 
they  be  sealed  temporarily  before  use 
and  protected  during  use.  The  impor- 
tance of  these  holes  is  such  that  it 
would  be  to  the  operator's  advantage 
to  take  all  possible  care  In  their  loca- 
tion, and  to  ensure  that  they  are  se- 
curely cased  and  protected  from 
damage.  Leaving  a  proposed  disposal 
well  or  monitoring  well  uncased  and 
unprotected  invites  loss  of  the  well 
before  the  end  of  its  usefulness,  and 
the  subsequent  cost  of  redrilling  the 
well  as  required  under  the  approved 
permit.  Similarly,  leaving  a  disposal 
well  uncased  would  probably  allow 
leachate  from  the  coal  processing 
waste  or  water  access  to  porous  rock  or 
aquifers  above  the  disposal  area,  and 
cause  possible  significant  harm  to  the 
hydrologic  balance  of  the  area  result- 
ing from  this  access.  Leaving  a  moni- 
toring well  uncased  could  allow  toxic 
surface  runoff  or  toxic  groundwater 
generated  by  the  mine  operation 
access  to  the  groundwater  being  moni- 
tored, again  resulting  in  possible  sig- 
nificant harm. 

Finally,  locating  these  holes  in  an 
area  where  they  would  soon  be  re- 
moved by  mining  would  in  most  cases 
be  an  unsound  procedure  in  view  of 
the  importance  of  these  holes,  and  the 
importance  of  their  proper  casing  and 
maintenance  as  explained  above. 

4  Section  817.14(a)  provides  that  all 
mine  entries  which  are  temporarily  In 
active  but  have  a  projected  useful 
service  t>e  barricaded,  fenced,  and 
posted  to  identify  the  hazardous 
nature  of  the  opening.  Specific  stand- 
ards for  barricades  and  construction 
materials  to  protect  the  mine  entries 
were  considered  in  the  formulation  of 
the  regulation.  However,  the  Office 
elected  to  provide  generalized  stand- 
ards for  mine  entry  protection. 

The  regulations  also  require  that 
protective  devices  be  periodically  in- 
spected and  maintained  in  good  oper- 
ating condition  Various  inspiection  pe 
riods  were  considered  in  the  formula- 
tion of  the  regiilations,  but  no  set  time 
period  (e.g..  monthly,  weekly  basis) 
was  included  because  the  inspection 
period  depends  on  the  hazard  of  open- 
ing, type  of  protective  device,  and  con 
dition  of  the  opening.  The  numl)er  of 
itispt-ctioos  must  be  frequent  enough 
to  ensure  that  the  protective  devices 
are  in  good  operating  condition  and 
safe. 

5.  One  commenter  suggested  dele- 
tion of  this  Section,  as  well  as  Sections 
817.13  and  817.15.  on  the  basis  that 
these  regulations  would  be  a  duplica- 


tion of  eilstlng  liSHA  regulations. 
This  comment  was  rejected.  Section 
702(a)(2)  of  the  Act  states  that  noth- 
ing in  the  Act  shall  be  construed  as  su- 
perceding, amending,  modifying,  or  re- 
pealing the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (83  Stat.  742). 
Sections  816.13  through  816.15  were 
proposed  to  protect  the  health,  safety, 
and  general  welfare  of  the  public,  the 
quality  of  the  environment,  and  poten- 
tial land  uses.  M.SHA  requirements  are 
aimed  primarily  at  protecting  mine 
worker  safety.  OSM  believes  that 
these  regulations  are  complementary 
and  do  not  supersede  or  modify  the 
MSHA  regulations. 

S  817J1-817.2S    TopMtU 

These  Sections  are  intended  to 
assure  that  persons  conducting  under- 
ground mining  activities  remove  top- 
soil  or  other  plant  growth  material 
prior  to  operations,  store  it  for  later 
use  as  a  plant  root  medium  and  redis- 
tribute it  in  a  mazmer  that  will  pro- 
tect, as  much  as  possible,  its  productiv- 
ity. 

Authority  for  these  Sections  is 
found  in  Sections  102,  201,  501,  503, 
504.  507,  508,  515,  and  516(bK10)  of 
the  Act.  In  response  to  public  com- 
ments, these  regulations  differ  from 
those  for  surface  mining  where  com- 
ments were  substantive  enough  to  war- 
rant different  performance  standards. 

Section  817.21  sets  forth  the  general 
requirements  for  handling  topsoil.  It 
requires  that  topsoil  and  subsoil  be 
separately  removed,  saved,  and  segre- 
gated from  other  materials.  When  re- 
moved, the  topsoil  shall  be  immediate- 
ly redistributed  or  stockpiled  for  redis- 
tribution at  a  later  time  except  when 
the  permittee  can  demonstrate  to  the 
regulatory  authority  that  an  alterna- 
tive procedure  will  provide  equal  or 
more  protection  to  the  topsoil. 

1.  A  numl)er  of  commenters  contend- 
ed that  the  requirements  for  removal, 
storage  and  subsequent  redistribution 
of  topsoil  were  not  supportable  t>e- 
cause  of  the  extended  periods  of  time 
(20  to  40  years)  that  will  be  required 
for  storage.  It  was  argued  that  the 
value  of  stockpiling  topsoil  for  long  pe- 
riods of  time  is  unknown  and  unlike 
surface  mining,  the  disturbed  area  of 
an  underground  mine  remains  dis- 
turbed for  a  number  of  years,  thus  the 
stockpiled  material  will  lose  fertility, 
or  organic  matter  axkl  other  desirable 
characteristics  that  were  present  when 
the  material  was  stored.  Since  fertility 
losses,  for  example,  nitrogen  lost  due 
to  leaching,  can  be  restored  with  addi- 
tions of  fertiliser  (Vogel  and  Berg. 
1973,  pp.  189).  organic  matter  can  t>e 
restored  with  additives  and  orUcro-or- 
ganisras  lost  during  the  stockpiling 
period  will  regenerate  quicldy  when 
surface  soil  layers  are  returned  to  the 
surface   (McCormack,    1974,   pp.    151). 


The  regulations  were  changed  only  to 

accommodate  those  occasions  when 
the  permittee  demonstrates  to  the  sat- 
isfaction of  the  regulatory  authority 
that  an  alternative  procedure  will  pro- 
vide equal  or  more  protection  for  the 
topsoil  and  the  use  of  that  alternate 
procedure  is  approved  by  regulatory 
authority. 

2.  Other  changes  in  this  section  of 
the  regulations  are  discussed  in  the 
Preamble  for  Section  816.21  because 
public  comments  were  essentially  iden- 
tical; hence,  to  avoid  redundance  the 
reader  is  referred  to  the  discussion 
contained  in  that  section.  The  Office 
believes  that  SecUons  817.22.  817.23. 
817.24.  and  817.25  should  be  substan- 
tially identical  to  the  corresponding 
Sections  of  I^art  616  since  there  are  no 
identifiable  distinctions  between  the 
functions  of  these  Sections.  The 
reader  is  referred  to  the  appropriate 
Sections  of  the  Preamble  of  Part  816 
for  Information  and  discussion  on  the 
regulations  of  the  Sections  of  the  reg- 
ulation of  Part  817. 


S  817.41-817.57     Hydr«»lock  Balance 

IlfTRODOCTIOH 

With  the  exception  of  Section 
817.50,  all  of  these  proposed  Sections 
are  substantially  similar  to  their  corre- 
sponding Sections  In  Part  816.  The 
reader  is  referred  to  the  appropriate 
portions  of  the  Preamble  for  Part  816 
for  Information  (x>nceming  the  techni- 
cal iMisis.  alternatives  considered,  and 
statutory  authority.  In  addition  to  the 
Sections  of  the  Act  cited  in  those  por- 
tions of  the  I*reamble.  these  Sections 
of  Part  817  are  based  on  Section  516  of 
the  Act.  The  Office  considers  effects 
on  the  hydrologic  balance  sufficiently 
similar  in  surface  and  underground 
mining  to  warrant  substantially  simi- 
lar performance  standards,  except  for 
the  differences  noted  ih  the  following 
discussion. 

$817.41     Hydrolofir  Bidance:  General  Re- 
quirements. 

1.  Legal  authority  for  this  section  is 
Section  516  of  the  Act  and  those  provi- 
sions cited  in  the  preamble  to  Section 
816.41.  That  portion  of  the  Preamble 
presents  a  detailed  explanation  of  the 
basis  and  purpose  of  most  of  the  simi- 
lar provisions  of  817.41.  However,  some 
differences  between  surface  and  un- 
derground mining  activities  were 
noted,  leading  to  some  different  provi- 
sions for  Section  817.41 

2.  A  (»mment(T  believed  that  the 
regulations  failed  to  adequately  ad- 
dress basic  differences  between  surface 
and  underground  coal  mining  oper- 
ations. No  specific  changes  in  the  per- 
formance standards  were  recommend- 
ed by  the  commenter  and  without 
which  the  Office  had  no  basis  to 
evaluate     the    comroenter's    opinioo. 


The  Office  considers  the  effects  of 
many  mining  activities  on  the  hydrolo- 
gic balance  to  be  sufficiently  similar  in 
surface  and  underground  mining  to 
warrant  many  substantially  identical 
requirements  under  Sections  816.41 
and  817.41,  although  the  rr^agnltude  of 
effects  may  be  quite  diverse  because  of 
the  differences  between  the  oper- 
ations. Because  of  those  differences 
specifi(»tion  of  differing  requirements 
has  been  made  in  Sections 
816.41(dK2Kvili)  and  817.41(dK2K\iii>- 
(xi)  to  account  for  differences  of  un- 
derground activities.  The  magnitude 
of  hydrologic  Impacts  of  underground 
mining  activities  is  described  at  the 
final  EIS,  pages  B-in-37-38,  at 
USEPA.  1976  (a)  pp.  51-57,  pp.  88-94; 
and  at  Hill  and  Bates  1978,  pp.  5-11 
and  15-16. 

S.  A  commenter  thought  that  the 
word  "prevent"  in  Section  817.41(a) 
should  be  replaced  by  "minimize."  The 
Office  rejected  this  change,  because 
the  intent  of  Congress  was  to  prevent 
long-term  adverse  changes  in  the  hy- 
drologic balance  with  respect  to  all  op- 
erations in  an  affected  area  (see  Sec- 
tion 516<bK9KB)  of  the  Act). 

4.  Another  commenter  thought  that 
Section  817.41(dK2Kx)  was  Inconsist- 
ent with  Section  516<bXl)  of  the  Act. 
The  Office  rejected  this  comment,  be- 
cause the  regulation  does  not  absolute- 
ly require  subsidence  prevention  as 
the  commenter  asserted,  but  merely 
subsidence  oontrol,  as  implemented 
through  30  CFR  817.50.  187.121- 
817.128. 

5.  A  few  coDunenters  believed  that 
Section  187.41(dK2Xxi)  was  inconsist- 
ent with  Section  516(bH9)  of  the  Act. 
by  requiring  prevention,  rather  than 
"minimizing",  of  add  mine  draiiuige. 
However  Section  516(bK9)  of  the  Act 
clearly  requires  the  operator  to  mini- 
mize the  disturbances  to  the  hydrolo- 
gic balance  by:  "avoiding  acid  or  toxic 
mine  drainage  .  .  .*'  Consequently,  the 
Office  rejected  the  comment  t>ecause 
the  Act  requires  prevention  of  acid 
mine  drainage.  Further.  Section 
516(bK12)  of  the  Act  prohibits  gravity 
dLscharge  of  water  from  new  drift 
mines  working  acid -producing  or  iron- 
producing  coal  seams. 

6.  Additional  comments  and  issues 
relating  to  this  Section  that  are  identi- 
cal to  those  raised  as  to  Section  816.41 
are  discussed  under  the  preamble  to 
that  Siyrtion. 

7.  Additional  minor  editorial  changes 
to  Improve  clarity  from  the  proposed 
rules  were  made  by  the  Office  and 
were  nonsubstantive  in  nature. 

9  817.42     Hydrologic  balance:  Wat«r  C|ual- 
Hjr  fitandards  and  efHoent  HmitationR. 

A.  IirrRODUcnoM 

1.  Legal  authority  for  this  Section  is 
Section  516  of  the  Act  and  those  provi- 


sions cited  in  the  preamble  to  Section 
816.42.  That  portion  of  the  preamble 
presents  a  more  detailed  explanation 
of  the  general  basis  and  purpose  of 
most  of  the  specific  provisions  estab- 
lished in  this  Section. 

2.  This  Section  specifies  water  pollu- 
tion control  collection  and  treatment 
requirements,  and  contains  minimum 
water  quality  standards  and  effluent 
limitations  for  underground  coal 
mining  activities.  A  general  discussion 
of  the  purposes  and  objectives  of  this 
Section  was  at  43  FR  41744-41746 
(September  18.  1978).  To  provide  clar- 
ity to  the  reader,  the  Section  was  re- 
structured from  the  proposed  version 
to  include  discrete  alphanumeric  para- 
graphs. 

3.  Surface  effects  of  underground 
mining  and  underground  mine  work- 
ings may  result  in  adverse  effects  on 
surface  water  systems  (USEPA,  1976 
(a)  at  88).  These  effects  may  restilt 
from  acid  mine  drainage  flow  into 
streams  (H.R.  Rep.  No.  95-218.  95th 
Cong..  1st  Sess.  at  58.  1977;  Kosowski. 
1973.  83  pp.;  Caruccio.  1968  at  107-151; 
Musser,  1965  at  sheet  4)  from  subsi- 
dence of  the  land  surface  or  under- 
ground workings  which  allows  surface 
drainage  to  be  diverted  Into  mine 
workings  (Dunrud.  1976  at  2  and  34), 
and  from  erosion  and  water  quality 
degradation  as  a  result  of  waste  mate- 
rial removed  from  the  workings  and 
placed  on  the  surface  facilities. 

Water  pollution  control  for  under- 
ground coal  mining  operations  is  large- 
ly restricted  to  at-source  methods  for 
reducing  water  inflow  into  the  mine 
workings  and  to  treatment  of  collected 
mine  drainage  and  surface  runoff. 
Generally  water  quality  analyses  have 
not  indicated  significant  differences 
between  untreated  waste  water  from 
surface  and  underground  operations  in 
similar  geologic  settings.  (USEPA, 
1976  (a)  at  page  53).  Therefore,  as  re- 
quired In  EPA's  Effluent  Limitation 
Guidelines  for  the  Coal  Mining  Point 
Source  Category  (40  CFR  434).  the 
same  numerical  discharge  limitations 
apply  to  surface  and  underground  coal 
mining  operations.  These  effluent 
limitations,  with  appropriate  modifica 
tlons  to  meet  the  intent  of  the  Act. 
have  been  Incorporated  Into  Section 
817.42(aX2). 

4.  The  preamble  to  Section  816.42 
describes  the  general  provisions  relat- 
ing to  water  quality  standards  and  ef- 
fluent limitations,  which  essentially 
parallel  those  of  Section  817.42.  Some 
differences  exist  between  the  nature 
of  discharges  (i.e.,  priiwipally  source 
and  duration)  between  surface  and  un- 
derground coal  mining  operations. 

First,  as  an  alternative  to  passing  all 
surface  drainage  and  waters  from  un- 
derground  workings  throvigh   a  sedi- 
mentation pond  or  series  of  sedimenta- . 
tion   ponds.   Section  817.42(a)   allows 


for  use  of  a  "treatment  facility^  (e.g., 
a  package  neutralization  device).  Ehie 
to  the  f8ict  that  some  operations  may 
have  very  limited  surface  facilities  and 
waters  from  the  mine  workings  may 
have  very  low  total  suspended  solids 
concentrations,  the  use  of  a  sedimen- 
tation pond  may  not  be  necessary  and 
a  small-scale  treatment  facility  may  be 
best  suited  for  treating  discharges 
from  coal  mining  operations  to  meet 
applicable  effluent  limitations. 

With  respect  to  the  criteria  for  the 
removal  of  sedimentation  ponds  and 
treatment  facilities.  Section  817.42  in- 
cludes criteria  similar  to  Section 
816.42  for  surfac*  drainage:  however, 
for  discharges  from  underground 
workings.  Section  817.42  also  requires 
that  sedimentation  ponds  and  treat- 
ment facilities  remain  in  place  imtil 
either  the  discharge  continuouBly 
meets  the  effluent  limitations  without 
treatment  or  until  the  discharge  has 
permanently  ceased.  This  additional 
requirement  is  necessary,  given  the  po- 
tential for  long-term  discharges  of 
waters  from  underground  workings, 
principally  by  gravity  drainage.  See 
H.R.  Rep.  No.  95-218.  95th  Cong..  1st 
Sess.  at  127(1977). 

Differences  between  the  two  Sec- 
tions also  exist  with  regard  to  the  ex- 
emption to  the  requirement  for  use  of 
sedimentation  ponds  or  treatment 
facilities  to  treat  surface  drainage. 
Section  817.42  not  only  requires  the 
discharge  to  show  that  such  ponds  or 
facilities  are  not  necessary  to  meet  ef- 
fluent limitations  or  applicable  State 
and  Federal  water  quality  require- 
ments and  that  the  disturbed,  surface 
drainage  area  within  the  total  dis- 
turbed area  is  "small. "  but  also  that 
there  is  no  mixture  of  surface  drain- 
age with  discharges  from  the  under- 
ground mine  workings.  For  exemp- 
tions to  the  treatment  of  discharges 
solely  from  underground  mine  work- 
ings. Section  817.42  requires  that  a 
demonstration  be  made  that  treat- 
ment is  not  necessary  to  meet  the  ef- 
fluent limitations  or  applicable  State 
and  Federal  water  quality  require- 
ments and  that  there  is  no  mixture  of 
drainage  from  underground  workings 
with  drainage  from  surface  areas 
These  additional  criteria  for  the  ex- 
emption to  the  requirement  for  sedi- 
mentation ponds  or  treatment  facili- 
ties provides  that  mixing  of  waters 
with  potentially  very  different  quali- 
ties, volumes,  and  treatment  needs  will 
not  occur. 

Another  important  difference  be- 
tween Sections  816.42  and  817.42  is  the 
definition  of  "disturbed  areas."  Spe- 
cifically. Section  817.41  further  limits 
the  definition  of  this  term  to  exclude 
not  only  areas  affected  by  surface  op- 
erations In  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  lo(»ted  and  the  upstream  areas  are 
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not  otherwise  disturbed,  but  also  to 
exclude  surface  areas  affected  by  un- 
derground operations,  unless  those 
areas  also  are  affected  by  fills,  support 
facilities,  or  otlier  major  activities  inci- 
dent to  underground  mining  activities. 
This  limitation  eliminates  surface 
areas  overlying  underground  mine 
workings  from  treatment  as  "dis- 
turbed," in  terms  of  the  requirement 
of  collecting  all  surface  drainage  from 
such  areas  and  passing  that  drainage 
through  a  sedimentation  pond,  a  series 
of  sedimentation  ponds,  or  a  treat- 
ment facility.  However,  it  should  be 
noted  that  the  exemption  from  the 
collection  and  treatment  requirements 
for  surface  drainage  from  areas  overly- 
ing underground  mining  does  not 
apply  to  water  which,  due  to  subsi- 
dence or  other  causes,  percolates  from 
the  surface  down  and  into  under- 
ground mine  workings.  Such  drainage 
is  required  to  be  handled  or  dis- 
charged from  underground  workings 
under  the  second  sentence  of  the  main 
text  of  Section  817.42(a)  and  is  subject 
only  to  the  exemption  of  Sections 
816.42(aXl)and(2Kii). 

B.  Amaltsis  or  Comments 

1.  Most  conunents  received  with  re- 
spect to  Section  817.42  were  vlrtujdly 
identical  to  comments  received  for 
Section  816.42.  The  disposition  of 
those  comments  is  discussed  In  the 
preamble  to  Section  816.42.  The  few 
comments  directed  only  to  Section 
817.42  are  discussed  below. 

2.  Section  817.42(a)  has  been  slightly 
modified  to  provide  additional  clarity 
with  respect  to  the  criteria  for  sedi- 
mentation pond  suid  treatment  facility 
removal.  More  specifically,  the  lan- 
giiage  with  regard  to  this  subject  now 
states  that  sedimentation  ponds  and 
treatment  facilities  }or  surface  drain- 
age from  the  disturbed  area  shall  be 
maintained  until  the  disturbed  area 
has  been  restored  and  the  vegetation 
requirements  of  Sections  817.111- 
817.117  are  met.  In  addition,  the  crite- 
rion for  pond  and  facility  removal  in 
the  proposed  rules,  of  meeting  ambi- 
ent surface  water  quality  require- 
ments, has  been  modified  to  require 
compliance  with  applicable  State  and 
Federal  water  quality  standards  re- 
quirements for  the  receiving  stream. 
This  specific  change  is  discussed  in 
more  detail  at  the  preamble  to  Section 
816.42. 

3.  As  to  the  criteria  for  removal  of 
sedimentation  ponds  and  treatment 
facilities  for  discharges  from  under- 
ground workings  to  surface  waters,  the 
language  of  the  criterion  for  compli- 
ance with  the  effluent  limitations  has 
been  slightly  revised  to  require  that 
the  discharges  continuonsly  meet  the 
effluent  limitations.  This  modification 
provides  additional  clarity  with  regard 
to  what  is  required  and  will  also  pro- 
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vide  for  greater  assurance  that  the  hy- 
drologlc  balance  will  be  protected  over 
the  long-term,  as  required  by  the  Act. 

4.  The  proposed  provisions  of  Sec- 
tion 817.42  relating  to  exemptions  to 
the  requirements  for  sedimentation 
ponds  or  treatment  facilities  have 
been  revised  to  a  small  extent  to  pro- 
vide for  clarity.  In  addition,  the  ex- 
emption has  been  modified  to  Include 
as  a  criterion,  the  requirement  that  no 
mixture  of  surface  drainage  and  drain- 
age from  the  underground  mine  work- 
ings takes  place.  This  modification  in 
the  exemption  criteria  appeared  neces- 
sary, based  on  the  high  probability  for 
treatment  of  problems  resulting  from 
the  mixing  of  waters  with  potentially 
very  different  quality,  volumes,  and 
thus,  treatment  needs.  In  addition,  it 
assures  that  monitoring  of  mixed  dis- 
charges, a  very  difficult  task,  is  avoid- 
ed. 

5.  A  commenter  stated  that  the  re- 
quirements to  collect  all  drainage  from 
the  disturbed  area  and  pass  this  drain- 
age through  a  sedimentation  pond  or 
treatment  facility  and  to  apply  EPA's 
Effluent  Limitation  Guidelines  for  the 
Coal  Mining  Point  Source  Category  to 
the  dischsu-ge  from  this  pond  or  facili- 
ty, actually  constituted  applying 
EPA's  effluent  limitations  for  active 
mining  areas  to  drainage  from  a  "sur- 
face construction  area."  The  com- 
menter also  stated  that  this  require- 
ment essentially  amended  the  regula- 
tions promulgated  under  the  Clear 
Water  Act  and,  therefore,  violated 
Section  702<a)  of  the  Act. 

The  effluent  limitations  of  Section 
817.42(aX2)  are  essentially  identical  to 
those  of  EPA  for  the  Coal  Mining 
Point  Source  Category  (U8EPA. 
1977a).  EPA's  Effluent  Limitations 
apply  specifically  to  Coal  Preparation 
Plants  and  Associated  Areas.  Acid  or 
Ferruginous  Mine  IDralnage.  and  Alka- 
line Mine  Drainage.  As  defined  in  40 
CFR  434.11,  General  Definitions,  "coal 
preparation  plant"  means  "a  facility 
where  coal  is  crushed,  screened,  sized, 
cleaned,  dried,  or  otherwise  prepared 
and  loaded  for  transit  to  a  consuming 
facility."  The  term  "coal  preparation 
plant  associated  areas"  is  defined  as 
the  "coal  preparation  plant  yards,  im- 
mediate access  roads,  slurry  ponds, 
drainage  ponds,  coal  refuse  piles,  and 
storage  piles  and  facilities." 

Based  on  these  definitions,  it  is  clear 
that  the  EPA  effluent  limitations  are 
Intended  to  Include  treatment  of  point 
source  runoff  from  disturbed  areas  for 
underground  mines  as  defined  In  Sec- 
tion 817.42(a).  Since  the  Office  is  le- 
gally bound  to  Implement  regulations 
for  water  discharges  which  are  at  least 
as  stringent  as  those  of  EPA.  the  a(>- 
plication  of  effluent  limitations  of  Sec- 
tion 817.42(aK2)  to  drainage  from  dis- 
turbed areas,  as  defined  In  that  Sec- 


tion, does  not  constitute  a  violation  of 
Section  702. 

9  817.43-817.44    Diyenions. 

The  authority,  basis  and  purpose  for 
these  Sections  are  the  same  as  for  Sec- 
tions 816.43-816.44,  and.  in  addition. 
Section  516.  of  the  Act.  Comments  re- 
ceived on  these  Sections  were  similar 
to  those  for  Sections  816.43-816.44. 
The  preamble  dlsctisslon  to  Sections 
816.43-816.44.  therefore,  also  serves  as 
the  Office's  explanation  of  disposition 
of  comments  to  Sections  817.43-817.44. 

§  817.45  HydroloKir  bakmr^  S«dim«nt 
control  nMBMunn;  and  817. 4A  Hydrolo- 
gic  balance:  Sediment  ponds. 
These  Sections  are  substantially 
ldenti(»l  to  corresponding  Sections  in 
Part  816.  The  reader  is  referred  to  the 
appropriate  portions  of  the  preamble 
for  Part  818  for  Information  concern- 
ing the  technical  basis,  alternatives 
considered,  and  statutory  authority. 
In  addition  to  the  Sections  of  the  Act 
cited  in  those  portions  of  the  pream- 
ble, these  Sections  of  Part  817  are 
based  on  Section  516  of  the  Act.  While 
the  Office  considers  the  effects  on  the 
hydrologic  balance  to  be  sufficiently 
similar  In  surface  and  underground 
mining  to  warrant  substantially  Identi- 
cal performance  standards,  public 
comment  was  invited  on  how  the  dif- 
ferences In  the  effects  of  these  types 
of  mining  should  appropriately  be  re- 
flected in  the  regulations. 

S817.46(a>(l) 

Commenters  said  the  requirements 
to  construct  a  sedimentation  pond 
before  any  disturbance  to  the  area  is 
unnecessary  for  underground  mining 
operations.  The  commenters  state  that 
underground  mining  operations  do  not 
create  situations  where  water  would  be 
polluted. 

Sedimentation  ponds  are  required 
prior  to  any  mining  disturtMuice  of  the 
disturbed  area.  Generally,  under- 
ground mining  activities  include  an  ex- 
ploratory drilling  program,  excavating 
and  developing  a  bench  or  a  working 
area  or  constructing  mine  portals  or 
shafts,  excavating  access  and  haulage 
roads  from  the  mine  site  to  a  power 
source,  and  construction  of  a  tipple 
and  coal  preparation  plant.  In  view  of 
these  surface  disturbances,  a  sediment 
pond  mu-st  be  included  to  collect  the 
sediment  from  these  activities.  There- 
fore, the  Office  has  retained  this  Sec- 
tion. 

The  preamble  discussion  for  Section 
816.46  is  in<»rporated  herein  by  refer- 
ence. 

<  817-47     Hydrologic     Iwinn— •      DitM-haiKe 
structure. 

The  authority  for  this  Section  is 
found  in  Sections  516(b)  (7).  (9),  (10), 
and  (11)  of  the  Act,  in  addition  »o  an 


Sections  of  the  Act  cited  earlier  in  the 
preamble  to  Section  816.47. 

The  basts  and  purpose  of  this  Sec- 
tion are  the  same  as  those  offered  ear- 
lier in  this  preamble  for  Section  816.47 
except  that  the  references  to  other 
Sections  should  be  to  the  comparable 
provisions  for  underground  mines.  All 
public  comments  discussed  in  the  por- 
tion of  the  preamble  relating  to  Sec- 
tion 816.47  were  considered  and  simi- 
larly disposed  of,  with  respect  to  Sec- 
tion 817.47.  because  the  Office  believes 
no  differen<«  in  the  mining  methods 
requires  differences  in  discharge  struc- 
ture requirements  between  structures 
associated  with  surface  mining  and 
those  associated  with  underground 
mining. 

S  817.48     Hydrologic  balance:  Acid-fortning 
and  toxic-forming  materials. 

(1)  The  authm^ty  for  this  Section  is 
Section  516  of  the  Act,  and  authority 
cited  under  the  preamble  to  Section 

616.48.  To  account  for  underground 
development  waste  which  is  unique  to 
luiderground  mining  activities,  this 
Section  is  adopted  to  apply  to  acid- 
fonning  and  toxic-forming  under- 
ground development  wastes  and  spoil. 
The  basts  and  purpose  for  this  Section 
are  generally  the  same  as  those  de- 
scribed for  Section  816.48. 

(2)  The  issues  raised  and  comments 
received  regarding  this  Section  were 
similar  to  and  discussed  under  the  pre- 
amble to  Section  816.48. 

S  817.4V     H>  droloific    balance:     Permanent  ' 
and  temporary  impoundments. 

(1)  The  authority  for  this  Section  is 
found  in  Section  516(b)  (5).  (6),  (7). 
(9),  (10)  and  (11)  of  the  Act.  In  addi- 
tion to  all  Sections  of  the  Act  cited  In 
the    preamble    discussion    of   Section 

816.49.  The  basis  and  purposes  of  this 
Section  are  the  same  as  for  Section 
816.49  of  this  Subchapter.  AU  pubUc 
comments  discussed  In  the  portion  of 
the  preamble  relating  to  Section 
816.49  were  considered,  and  similarly 
disposed  of  with  respect  to  Section 
817.49  because  there  Is  no  basis  for  a 
difference  In  the  permanent  and  tem- 
porary Impoundment  requirements  for 
structures  associated  with  surface 
mining  or  the  surface  effects  of  under- 
ground mining. 

In  addition  to  the  comments  dis- 
cussed is  the  Preamble  portion  relat- 
ing to  Section  816.49.  one  commenter 
recommended  that  Section  817.49(a) 
be  eliminated  from  the  final  rules  be- 
cause the  major  <»ncem  with  perma- 
nent impoundments  focused  exclusive- 
ly on  those  Impoundments  left  after 
surface  mining  operations.  This  was 
not  accepted  and  the  requirements 
covering  any  permanent  Impound- 
ments associated  with  underground 
mining  operations  were  retained  in  the 
final  rules.  It  is  anticipated  that  there 
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will  be  cases  when  impoundments  are 
constructed  to  provide  a  water  source 
for  underground  mining  operations 
and  some  of  these  impoundments  may 
be  left  as  permanent  structures.  If  this 
(xxurs,  these  regulations  will  apply  to 
the  structures,  whether  or  not  the  reg- 
ulations of  the  (Torps  of  Engineers  or 
Environmental  Protection  Agency 
apply. 

§  817J>0     Hjrdrologic  bidancc  Groand  water 
protectioa. 

1.  Section  817.50  provides  the  protec- 
tion of  the  mining  area's  hydrologic 
balance  by  requiring  that  mining  oper- 
ations be  conducted  so  as  to  preclude 
uncontrolled  discharge  of  mine  water. 
Uncontrolled  discharges  (mine  drain- 
age) have  been  a  primary  cause  of  ad- 
verse impacts  tipon  water  quality  and 
ecology  In  the  past  (Biesecker  and 
George.  1966.  pp.  5-8;  Broley,  1954,  3 
pp.;  Grubb  and  Ryder,  1972,  pp.  16-58; 
Sidlo  and  Mackenthun.  1963.  pp.  16- 
21;  Tun:>er.  1958,  pp.  45-46;  Warner, 
1973,  p.  227). 

However,  this  problem  can  be  con- 
trolled in  underground  mines  through 
the  proper  location,  design,  construc- 
tion, utilization,  and  sealing  of  drifts, 
adits,  and  slopes  (EPA.  1973b.  pp.  30- 
34).  Use  of  some  of  these  methods  to 
control  drainage  during  the  active 
mining  phase  Is  to  be  supplemented 
with  (x>llection  and  conveyance  of 
drainage  to  treatment  facilities  as  nec- 
essary to  comply  with  applicable 
standards  and  limitations  prior  to  dis- 
charge to  receiving  streams. 

The  outright  prohibition  on  gravity 
discharges  at  Section  817.5(Kc)  from 
certain  drift  mines  is  required  under 
Section  516(bK12)  of  the  Act. 

2.  The  Office»considered  requiring 
all  drift  mines  which  are  opened  after 
the  effective  date  of  this  Part  to 
comply  with  Section  817.5(Kc),  rather 
than  making  the  requirements  appli- 
cable only  to  mines  opening  after  ap- 
proval of  the  State  or  Federal  pro- 
gram. The  Office  believes  that  until  a 
regulatory  authority  is  Identified  and 
apprbved  by  the  Secretary  and  em- 
powered to  administer  a  regxilatory 
program,  it  will  be  imfair  to  the  opera- 
tor to  make  this  provision  apply.  De- 
termination of  whether  a  coal  seam  In- 
volved is  "acid-producing"  or  "iron- 
producing"  would  not  have  been  made 
until  a  permit  application  was  re- 
viewed by  the  regtilatory  authority. 

3.  A  few  commenters  suggested  that 
for  drift  mines  which  He  above  drain- 
age, that  solid  coal  barriers  of  50  feet 
plus  one  foot  of  potential  hydrostatic 
head  at  all  points  around  and  above 
the  workings  be  required.  The  Office 
recognizes  that  certain  States  require 
such  standards  as  efforts  to  control 
atrfd  drainage.  However,  the  Office  re- 
jected this  proposal,  because  such  site- 
specific  techniques  are  not  appropri- 
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ately  applicable  nationwide,  particu- 
larly in  the  west  where  underground 
mining  may  not  produce  acid  drainage. 
The  pro\isions  of  Sections  817.41, 
817.42.  817.48,  817.50,  and  817.55  are 
extensive  enough  in  scope  to  adequate- 
ly cover  the  drainage  situations  raised 
by  the  commenters.  Of  course.  Section 
516(bX12)  of  the  Act  and  Section 
817.50(c)  specifically  prohibit  a  gravity 
discharge  of  water  from  new  drift 
mines. 

$  817.51     rnderfTound    Riininfr    Protection 
of  ground  water  recharge  capacity. 

As  explained  In  the  preamble  to  the 
proposed  rules  (43  FR  41780).  the 
Office  did  not  believe  it  appropriate  to 
promulgate  a  regulation  concerning 
restoration  of  recharge  capacity  with 
respect  to  underground  mining  activi- 
ties. However,  comments  were  solicited 
as  to  whether  any  requilrements  may 
be  needed  to  protect  the  recharge  ca- 
pacity of  water  bearing  formations 
from  underground  mining  activities. 
One  comment  was  received  on  this 
point  In  support  of  deleting  this  Sec- 
tion. The  Section  has  not  been  Includ- 
ed In  the  final  rules. 

S  817.52    Hydrologk  balance:  Surface  and 
ground  water  monitoring. 

(1)  Authority  for  this  Section  is  de- 
rived from  the  same  Sections  of  the 
Act  as  for  Section  816.52  and  from 
Section  516  of  the  Act. 

(2)  Most  comments  and  issues  relat- 
ing to  this  Section  were  similar  to 
those  raised  as  to  Section  816.52  and 
are  discussed  In  the  Preamble  to  that 
Section. 

(3)  Several  commenters  questioned 
whether  quantity  monitoring  of  sur- 
face discharges  from  underground 
mine  permit  areas  following  reclama- 
tion Is  necessary.  In  view  of  the  small 
area  disturbed  relative  to  surface 
mining  operations.  The  Office  concurs 
with  the  commenters  that,  where  the 
surface  disturbed  areas  is  relatively 
small  the  Impact  to  the  hydrologic  bal- 
ance following  mining  should  be  negli- 
gible. Where  this  Is  the  case  and  the 
disturbed  areas  have  been  regraded 
and  stabilized.  It  makes  little  sense  to 
require  the  monitoring  of  surface 
flows  (quantity)  even  though  quality 
would  need  to  be  continuously  moni- 
tored. However,  no  change  in  wording 
was  deemed  necessary,  as  Section 
816.52(bK2)  provides  for  sufficient 
flexibility  to  the  regulatory  authority 
to  limit  or  reduce  water  quantity  mon- 
itoring in  the  circumstances  suggested. 

S  817.53    Hydrologk  balaace  Tramfer  of 
welh. 

Authority  for  this  Section  is  Section 
516  of  the  Act  and  those  provisions 
dted  in  the  preamble  to  Section 
816.53.  That  portion  of  the  preamble 
also  explains  the  general  basis  and 
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purpose  of  this  Section.  All  commeiTt 
received  and  issues  raised  were  similar 
to  those  comments  and  Issues  on  Sec- 
tion 816.53  and  are  discussed  in  the 
preamble  to  that  Section. 

1817.54     Hydrolofpc  balance:  Water  rifht« 
and  replacement. 

1.  Authority  for  this  Section  is  the 
same  as  that  for  Section  816.54.  and  in 
addition  Section  516  of  the  Act.  Most 
comments  and  issues  raised  as  to  this 
Section  were  the  same  as  those  raised 
as  to  Section  816.54  and  are  discussed 
in  the  preamble  to  that  Section. 

2.  Several  comments  questioned 
whether  Section  717  of  the  Act  autho- 
rizes Section  817.54  as  a  regulation  of 
the  effects  of  underground  mining  on 
underground  water.  Since  it  was  the 
intent  of  Congress  for  this  Act  to 
apply  to  underground  mining  as  well 
as  to  surface  mining,  the  Office  has 
derided  not  to  delete  the  Section. 

Section  515<bA10)  of  tlie  Act  re- 
quires surface  mining  to  "minimize 
the  disturbances  to  the  prevailing  hy- 
drologic  balance  at  the  mine  site  and 
In  associated  offsite  areas  and  to  the 
quality  and  quantity  of  water  in  sur- 
face and  ground  water  systems.  .  .  ." 
Section  508(aH13)  requires  mining  and 
reclamation  plana,  in  general,  to  pro- 
vide for  protection  of  surface  and 
ground  waters,  including  "rights  of 
present  U8en>  to  such  water."  Sections 
616<bK10)  ary]  616(d)  of  the  Act  incor- 
porate proriMons  of  Section  508  auid 
615,  by  referer>cing  regulation  of  un- 
derground mining  activities  and  allow- 
ing for  any  "distinct  differences"  In 
underground  mining.  There  are  no 
"distinct  differences"  Justifying  elimi- 
nation of  Section  817.54. 

If  anything,  underground  mining 
can  have  a  more  severe  impact  on 
users  of  surface  and  ground  water 
than  surface  mining  activities,  as  is 
evident  from  the  technical  literature 
cited  in  the  preamble  to  the  proposed 
rules,  43  FR  41780  (discussion  of  Sec- 
tions 817.41-«17.57)  and  41784-41785 
(GAI,  1977,  pp.  22-23:  Dunrud,  1976,  p. 
81).  Therefore,  the  Office  Interprets 
Section  717  of  the  Act  to  require  es- 
tablishment of  this  performance 
standard  since  underground  mining 
can  have  such  Impacts  on  users  of 
water. 

3.  A  commenter  felt  that  the  Section 
should  be  changed  to  explicitly  pro- 
vide that  the  operator  would  have  to 
replace  the  water  supplies  of  permit- 
tees for  grazing  on  public  lands,  if  the 
mining  operation  diminished  those 
supplies.  The  Office  rejected  this  pro- 
posal as  it  believes,  first,  that  permit- 
tees' water  supplies  for  grazing  would 
be  Included  under  "...  water  supply  of 
an  owner  of  interest."  and.  second,  is 
specifically  covered  under  provisions 
of  Section  715  of  the  Act.  and  30  CFR 
742. 


S817.S5  Hydrologie  balsnee:  Diaeharge  of 
water  into  an  underground  mine. 

1.  Section  817.55  provides  protection 
of  the  hydrologie  balance  of  a  mining 
area  by  restricting  the  discharge  or  di- 
version of  water  from  surface  mines  or 
from  one  underground  mine  area  into 
other  underground  mine  workings. 
The  basic  authority  for  this  Section  is 
the  same  as  for  Section  816.55  and,  in 
addition.  Section  516  of  the  Act.  Sec- 
tion 817.65<d)  was  inserted  to  recog- 
nize the  possible  transfer  of  water 
from  one  underground  mine  area  to 
another.  Co-mingling  of  surface  water 
and  ground  water  or  from  two  or  more 
sources  of  ground  water  may  unex- 
pectedly occur  as  a  result  of  a  strip 
mine  intercepting  an  underground 
mine  or  waters  from  one  underground 
mine  breaking  through  into  another 
(USEPA,  1973(b),  p.  207;  Common- 
wealth of  Pennsvlvania  v.  Harmar 
Coal  Co..  PA  Sup.  Ct.  (1974).  For  ex- 
ample, the  elevation  of  shallow  ground 
water  in  a  southeastern  Ohio  surface 
mine  area  dropped  about  100  feet  as  a 
result  of  water  breaking  into  a  dry 
mined  out  area  below  (Bureau  of 
Mines,  1977b,  pp.  50-51). 

2.  The  issues  raised  by  comments  on 
Section  817.55  regarding  (1)  the  need 
for  approval  by  the  Mine  Safety  and 
Health  Administration:  and  (2)  the 
need  for  an  excepUoo  for  pH  effluent 
limitations  in  th«  discharge  Into  un- 
derground workings,  are  Identical  to 
issues  raised  under  Section  811.55.  and 
the  same  modificaUons  have  been 
made  to  both  Sectioas. 

3.  A  commenter  questioned  the 
meaning  of  the  opening  paragraph  for 
Section  817.55.  as  to  whether  it  dealt 
with  underground  workings  in  the 
same  mine  or  others.  The  conunenter 
felt  that  the  "blanket  approach"  was 
not  applicable  to  the  entire  under- 
ground mining  Industry.  The  Office 
recognized  this  language  problem  and. 
therefore,  specified  "surface"  mines  in 
the  final  rule.  The  Office's  intent  is 
discussed  adequately  In  the  preamble 
to  Section  816.55  it  excludes  diversions 
arul  discharges  from  either  surface 
and  underground  mines  into  other  un- 
derground mines,  unless  certain  pollu- 
tion abatement  criteria  are  demon- 
strated to  the  satisfaction  of  the  regu- 
latory authority. 

S  817.54  Hydrologk  balance:  Poatmining 
rehabilitation  of  sedimentation  pondx. 
diveriionH,  impoundmentM.  and  treat- 
ment facilities. 

The  authority  for  this  Section  is 
found  in  Sections  516<bK4),  (5),  (6). 
(7),  (9).  (10).  and  (11)  of  the  Act  In  ad- 
dition to  aU  Sections  of  the  Act  cited 
in  the  preamble  discussion  of  Section 
816.56. 

The  basis  and  purpose  of  this  Sec- 
tion are  the  same  as  for  Section  816.56 
of  this  Subchapter.  All  public  com- 


ments discussed  in  the  portion  of  the 
preamble  relating  to  Section  816.56 
were  considered,  and  similarly  dis- 
posed of,  with  respect  to  Section 
817.56.  because  the  Office  believes 
there  is  no  difference  between  surface 
and  underground  mining  which  would 
Justify  varying  rehabilitation  require- 
ments between  structures  associated 
with  surface  mining  and  underground 
mining. 


S  817.57     Hydrologie        balawcr       Stream 
buffer  zones. 

1.  Authority  for  this  Section  is  the 
same  as  for  Section  816.57  and.  in  ad- 
dition. Section  516  of  the  Act.  Most 
comments  and  issues  raised  relating  to 
this  Section  were  similar  to  those 
raised  as  to  Section  816.57  and  have 
been  discussed  in  the  preamble  to  Sec- 
tion 816.57. 

2.  A  few  commenters  questioned  the 
applicability  of  the  buffer  zone  provi- 
sions to  un(ierground  mines.  One  alter- 
native <M)nsidered  was  deletion  of  this 
Section  on  the  basis  of  conunents  that 
underground  mine  workings  do  not 
affect  surface  streams.  A  second  alter- 
native would  have  left  the  provision  as 
proposed,  because  both  surface  oper- 
ations and  underground  mine  work- 
ings located  too  close  to  streams  may 
cause  problems.  A  third  alternative 
considered  was  to  mcxlif y  the  provision 
to  recognize  any  differences  between 
surface  and  underground  mines  as  to 
their  effects  on  streams  and  the  need 
for  buffer  zone  markers  in  the  under- 
ground workings. 

The  Office  rejected  the  first  two  al- 
ternatives In  favor  of  the  third.  Bio- 
logically significant  streams  need  pro- 
tection from  surface  disturbances  of 
underground  mines  caused  by  coal 
diist  and  sediment  production  along 
haul  roads,  the  discharge  of  mineral- 
ized water  from  processing  plants  or 
underground  sumps,  and  the  disrup- 
tion of  overland-runoff  patterns 
caused  by  ditching  (Karr  and 
Schlosser.  1977.  pp.  16-29:  Grim  and 
Hill.  1974.  p.  102;  Weigle.  1965.  23  pp.). 
Because  of  the  adverse  environmental 
effects  to  streams  which  may  be  gen- 
erated by  surface  operations  and  facil- 
ities, the  Office  decided  to  require  the 
use  of  stream  buffer  zones  under  Sec- 
tion 516  of  the  Act.  The  Office  be- 
lieves that  Sections  817.121-817.126 
(subsidence  control)  adequately  pro- 
tect surface  streams  from  adverse  ef- 
fects of  underground  mine  workings 
themselves. 

9  817.59    Coal  recovery. 

This  Section  addresses  two  persis- 
tent problems  of  coal  mining:  (1)  The 
loea  of  coal  resources  when  mining 
does  not  recover  all  the  coal  at  a  par- 
ticular mining  site;  and  (2)  Recurrent 
environmental  degradation  when  land 


is  reopened  for  mining  to  recover  the 
remaining  coal. 

The  authority  for  this  Section  is 
found  in  Sections  102,  201,  501,  503, 
504.  510.  and  516  of  the  Act. 

Discussion  of  specific  language  and 
alternative  language  to  require  fixed 
percentages  of  coal  recovery  are  in  the 
preamble  discussion  of  Section  816.59 
to  which  the  reader  Is  referred  for  a 
discussion  of  issues  relevant  to  this 
Section. 

One  comment  was  received  suggest- 
ing that  specific  percentages  of  coal 
recovery  be  required.  This  comment 
was  rejected  for  the  reasons  explained 
in  the  preamble  to  Section  816.59. 

One  contmienter  suggested  that  OSM 
should  not  promulgate  a  standard  for 
c»al  recovery  of  underground  mining, 
on  the  grounds  that  the  Act  did  not 
authorize  Federal  coal  recovery  stand- 
ards for  deep  mines,  citing  Section 
517(a)  nf  the  Act  limiting  inspections 
to  strip  mines.  OSM  has  rejected  this 
suggestion  on  the  basis  that  Section 
515<bKl)  itself,  and  as  applied  through 
Section  516(bK10),  requires  coal  recov- 
ery standards  for  deep  mines.  More- 
over, OSM  feels  that  Section  517(a)  of 
the  Act  authorizes  Inspections  of  un- 
derground mines.  Section  517(a)  au- 
thorizes inspection  of  "surface  coal 
mining  and  reclamation  operations." 
This  phrase  is  defined  by  Section 
701(28)  of  the  Act  and  Section  700.5  of 
these  regulations  to  include  the  sur- 
face effects  of  underground  mining. 
The  amount  of  coal  recovered  has  an 
effect  on  the  surface  In  that  maximum 
recovery  can  preclude  the  need  to  re- 
disturb  the  sxirf ace  at  a  future  date,  a 
primary  objective  of  this  Section  of 
the  regulations.  Maximum  recovery 
from  an  underground  mine  may  be  a 
smaller  percentage  of  the  total  coal 
than  would  be  recovered  using  surface 
mining  methods  If  such  methods  were 
feasible  for  the  specific  site. 

It  is  understood  that  the  operator 
must  strike  a  balance  between  this  re- 
quirement to  maximize  coal  recovery 
and  the  requirements  of  Sections 
817.121-.126  dealing  with  subsidence 
control.  Both  the  coal  recovery  plan 
and  subsidence  damage  control  plan 
must  be  approved  by  the  regvUatory 
authority. 

§  817.fil-817.68    Use  of  explosives. 

These  Sections  are  promulgated 
under  the  authority  of  Sections  102, 
201,  501,  503.  504,  507,  510,  515.  516. 
and  719  of  the  Act.  Most  of  the  provi- 
sions of  these  regulations  are  substan- 
tially identical  to  the  blasting  per- 
formance standards  regulations  for 
surface  mining  activities  (Sections 
816.61-816.68).  To  that  extent,  the 
reader  is  referred  to  the  appropriate 
portions  of  the  preamble  for  Part  816, 
which  contains  the  rationale,  in  gener- 
al, for  parts  of  Sections  817.61-817.68 


which  are  not  specifically  discussed  in 
the  preamble  to  Part  817. 

§817.61     Use    of    explosiTes:    General    re- 
quirements. 

Numerous  comments  were  received 
which  pertained  specifically  to  Section 
817.61.  As  a  result  of  these  comments, 
the  following  alternatives  were  consid- 
ered and  alternatives  two,  three  and 
four  were  adopted  by  the  Office. 

1.  Retain  the  wording  of  Section 
817.61(a)  as  proE>osed. 

2.  Revise  Section  817.61  to  restrict 
Section  817.61-817.68  to  only  surface 
blasting  activities  incident  to  imder- 
ground  mining,  including  construction 
of  initial  roiuids  of  slopes  and  shafts. 
As  a  result  of  such  an  addition,  por- 
tions of  Section  817.65(a)  of  the  pro- 
posed regulations  would  become  im- 
necessary. 

3.  Delete  reference  In  Section 
817.61(a)  to  Sections  816.61-816.68. 

4.  Delete  Section  817.61  of  the  pro- 
posed regulations,  which  required  a 
blasting  schedule  for  surface  blasting 
incident  to  underground  mining. 

Alternative  2— Numerous  com- 
menters have  pointed  out  an  obvious 
ambiguity  in  the  proposed  blasting 
regulations  for  underground  mining. 
Although  proposed  Section  817.65(a) 
stated  that  the  pro\isions  of  that  Sec- 
tion applied  only  to  blasting  conduct- 
ed on  the  surface,  that  distinction  was 
not  made  for  the  rest  of  Sections 
817.61-817.68.  Adoption  of  alternative 
two  clarified  the  Office's  intent  not  to 
regulate  blasting  performed  under- 
ground, because  this  activity  is  ade- 
quately controlled  by  MSHA.  By 
adding  Section  817.61(a)  to  the  final 
rules,  proposed  Section  817.65(a)  was 
made  unnecessary  and  was  changed  in 
the  final  rules. 

Altematix>e  J— In  response  to  com- 
ments that  underground  mining  activi- 
ties should  not  be  subject  to  all  re- 
quirements of  Sections  816.61-816.68. 
the  Office  revised  Section  817.61(a)  so 
that  the  final  rules  require  under- 
ground mining  activities  to  comply 
only  with  Sections  817.61-817.68, 
which  have  been  appropriately  tai- 
lored solely  for  those  activities. 

Alternative  4— Several  commenters 
objected  to  the  requirement  of  the 
proi>osed  rules  for  a  blasting  schedule 
for  surface  blastlilg  incident  to  under- 
ground mining.  The  Office  agrees  be- 
cause it  was  not  the  Intent  of  Congress 
to  require  a  blasting  schedule  for  this 
type  of  blasting.  Section  817.65(a),  re- 
quiring a  24  hour  notification  for 
blasts  of  this  type,  is  adequate  protec- 
tion for  the  public,  given  the  limited 
frequency  and  duration  of  siu^ace 
blasting  associated  with  underground 
mining  activities. 

One  commenter  pointed  out  that 
MSHA's  proposed  rule.  Section 
77.1308(1),  wlU  allow  blasting  at  night 


in  slopes  and  shafts  at  underground 
operations  except  for  the  initial 
rounds  on  the  surface.  The  Office 
finds  no  conflict  with  MSHA's  pro- 
posed rule,  as  the  Office  does  not  reg- 
ulate blasting  under  Part  817  inside 
underground  mine  workings.  Initial 
rounds  of  slopes  and  shafts  have  been 
provided  for  in  final  Section  817.61(a) 
which  regrulates  surface  blasting  for 
underground  mining. 

r 

$817.62     Use     of    explosives:     Preblasting 
survey. 

A  few  commenters  recommended 
limiting  the  area  in  which  preblast 
sun-eys  are  required  for  surface  blast- 
ing associated  with  underground 
mining  to  a  one-half  mile  radius  from 
the  blasting  activities,  as  provided  for 
In  Section  519ib)(15)  of  the  Act.  The 
Office  accepted  these  comments,  be- 
cause there  was  no  apparent  basis  to 
expand  the  area  for  mandatory  pre- 
blast surveys  from  surface  mining 
(one-half  mile)  for  underground  mines 
(any  portion  of  the  mine). 

S  817.65    Use  of  explosives:  Surface  blast- 
ing requirements. 

(1)  Several  comments  were  received 
concerning  the  24  hour  notice  required 
for  surface  blasting  in  support  of  un- 
derground mining  in  the  proposed 
rules.  As  a  result  of  these  comments 
the  following  alternatives  were  consid- 
ered and  alternative  2  was  adopted— 

1.  Retain  the  wording  as  published 
In  the  proposed  regulations. 

2.  Modify  Section  817.65(b)  by  in- 
serting "approximately"  In  •  front  of 
"24  hours"  and  inserting  "surface"  in 
front  of  "blasting  event." 

3.  Change  the  Section  to  require  a 
notice  at  least  10  days,  but  not  more 
than  20  days,  prior  to  blasting. 

4.  Delete  the  Section. 

Alternative  2.  One  conunenter  ob- 
jected that  the  notice  of  blasting  was 
required  to  be  given  exactly  24  hours 
prior  to  blasting.  As  this  would  not  be 
necessary  or  practical  if  there  are  a 
large  nimiber  of  surrounding  residents 
to  be  notified,  the  word  "approximate- 
ly" has  been  added  to  qualify  the  ad- 
vance notice  requirement. 

Alternative  4.  The  same  commenter 
also  questioned  the  Office's  authority 
to  promulgate  blasting  regulations  for 
underground  mines,  because  blasting 
is  not  one  of  the  subjects  listed  in  Sec- 
tion 516(d)  of  the  Act.  However,  Sec- 
tion 516(bK10)  of  the  Act  makes  all  of 
the  performance  standards  of  Section 
515  of  the  Act  applicable  to  "other 
surface  Impacts"  not  specified  in  Sec- 
tion 516(b)  of  the  Act,  thereby  in- 
corporating, by  reference.  Section 
515(bM15)  of  the  Act.  Further.  Section 
516(d)  of  the  Act  makes  the  permit  ap- 
plication requirements  of  "Title  V  of 
the  Act  applicable  to  underground 
mining.  Under  the  permit  application 
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requirements  at  Section  507(g)  of  the 
Act.  there  is  a  requirement  that  the 
applicant  establish  how  the  blasting 
provision  of  515(b)(15)  of  the  Act  will 
be  met.  Therefore,  the  Office  does 
have  the  authority  to  promulgate 
rules  for  surface  blasting  at  under- 
ground coal  mines  that  are  in  accord- 
ance with  Section  515(b)(15),  as  modi- 
fied so  as  to  accommodate  any  distinct 
difference  between  surface  and  under- 
ground coal  mining. 

Surface  blasting  associated  with  un- 
derground coal  mining,  as  compared  to 
surface  mines,  commonly  involves  a 
lesser  quantity  of  explosives  and  is  not 
of  such  a  continuing  nature  as  for  sur- 
face mining  activities,  because  smaller 
surface  areas  of  overburden  removal 
are  involved.  However,  underground 
mining  activities  do  involve  sut>stantial 
blasting  for  road  or  facilities  construc- 
tion, "facing-up"  operations  for  Instal- 
lation of  adits,  and  initial  blasts  for 
slopes  and  shafts.  The  environmental 
impact  of  these  generally  smaller 
blasts,  conducted  for  a  shorter  time 
period,  is  less  severe  than  the  legisla- 
tive history  indicates  for  surface 
mining  blasts.  Therefore,  the  provl- 
alons  of  Section  515(bKl5)(A)  of  the 
Act  required  modification  as  applied 
to  underground  mining  activities.  In 
the  Office's  Judgment,  a  notification 
of  blasting  approximately  24  hours  in 
advance  of  the  blast  will  provide  ade- 
quate notification  for  the  Infrequent 
type  of  blasting  involved. 

Alternative  3.  One  commenter  rec- 
ommended that  notifying  residents 
within  Vi  mile  at  least  10  days,  but  not 
more  than  20  days,  prior  to  any  blast- 
ing event  be  required  only  for  "faclng- 
up  operations,"  oA  the  theory  that 
this  modification  would  conform  Part 
817  to  proposed  Section  816.64(a).  Sec- 
tion 816.64.  however,  requires  publish- 
ing a  blasting  schedule  in  the  local 
newspaper  for  all  types  of  blasting. 
Because  there  was  no  basis  shown  by 
the  commenter  to  distinguish  among 
the  types  of  blasting  in  surface  work 
In  underground  mining,  the  Office  re- 
jected the  comment. 

(2)  i  817.65(d).  One  commenter  re- 
quested clarification  as  to  which  un- 
derground mining  activities  require 
maintenance  of  signs  under  Section 
817.1 1(f).  In  response,  the  Office  has 
clarified  the  wording  of  this  Section  to 
specify  persons  who  conduct  surface 
blasting  incident  to  underground 
mining.  The  commenter  correctly 
noted  that,  as  proposed  Section 
817.65(d)  would  have  required  any 
person  conducting  underground 
mining  activities  to  comply  with  all  of 
the  provisions  of  Section  817.11(f). 

9  817.68     1.   Use   of  rxplofiiveii:    Record   of 
blasting  operations. 

1.  A  few  comments  specifically  di- 
rected to  the  blasting  record  require- 
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ments  of  proposed  Section  817.68  were 
received.  Some  commenters  felt  that  it 
was  unclear  whether  Section  817.68 
applied  to  blasts  fired  underground. 
However,  the  wording  of  Section 
817.61(a)  in  the  final  rules  makes  it 
clear  that  only  blasts  fired  on  the  sur- 
face and  initial  rounds  in  construction 
of  shafts  and  adits  are  subject  to  the 
provisions  of  Section  817.68. 

(2).  One  commenter  suggested  that  a 
threshold  size  of  blast  be  specified 
below  which  a  blasting  record  is  not 
required.  The  Office  rejected  this  sug- 
gestion. As  is  discussed  In  detail  in  the 
preamble  to  Section  816.61,  blasting 
Involving  the  use  of  more  than  five 
pounds  of  explosives  needs  to  be  close- 
ly regulated,  because  of  the  potential 
for  damage  and  harm  to  the  public.  In 
order  that  the  regulatory  authority 
can  properly  evaluate  whether  the  re- 
quirements of  the  regulations  specify- 
ing procedures  and  standards  for 
blasting  of  over  five  pounds  are  being 
complied  with,  it  Is  necessary  that  the 
identity,  location,  duration,  types,  and 
amounts  of  explosives  used  be  record- 
ed. These  items  will  establish  whether 
the  operator,  is.  in  fact,  blasting  with 
more  or  less  than  five  pounds.  Fur- 
thermore, the  number  and  types  of 
holes  and  description  of  delays  used 
are  appropriate  means  for  cross-check- 
ing the  claims  of  the  operator  in  the 
total  weight  of  explosives  used  per 
blast.  Finally,  other  data  required  by 
Section  816.68  are  useful  to  establish  a 
historical  data  base  by  which  the  oper- 
ator can  predict  how  to  conduct  blast- 
ing over  time. 

S  817.71-817.74     DiapoMl    of    underground 
dereiopncnt  waste  and  excess  spoil 

Authority  for  these  Sections  is 
found  in  Sections  102,  201,  501.  503, 
507.  508.  510,  515.  and  516  of  the  Act. 

The  basis  and  purpose  of  these  Sec- 
tions are  the  same  as  for  Sections 
816.71-816.74  of  this  Subchapter.  All 
public  comments  discussed  in  the  por- 
tion of  the  preamble  relating  to  Sec- 
tions 816.71-816.74  were  considered 
and  similarly  disposed  of  with  respect 
to  Sections  817.71-817.74.  because  the 
Office  believes  that  the  differences  be- 
tween underground  and  surface 
mining  do  not  Justify  differences  in 
the  coal  development  waste  and  excess 
spoil  disposal  requirements  between 
structures  associated  with  surface 
mining  and  those  associated  with  un- 
derground mining.  In  effect,  the 
Office  believes  that  disposal  of  under- 
ground development  wastes  pursuant 
to  these  Sections  will  provide,  and  is 
necessary  to  insure,  the  same  level  of 
protection  for  the  environment  and 
public  health  and  safety  as  is  required 
for  the  disposal  of  excess  spoil  associ- 
ated with  surface  mining. 

The  reader  is  referred  to  Sections 
816.71-816.74  for  a  discussion  of  com- 


ments and  issues  relative  to  Sections 
817.71-817.74. 

(817.81-89    Coal   processing   waste   banks 
and  disposal  of  non-coal  waste. 

Authority  for  these  Sections  is 
found  in  SecUons  102.  201,  501.  503. 
504.  507.  508,  510,  515,  and  517  of  the 
Act. 

The  basis  and  purpose  of  these  Sec- 
tions are  the  same  as  for  Sections 
816.81-816.89  of  this  Subchapter.  All 
public  comments  discussed  in  the  por- 
tion of  the  preamble  relating  to  Sec- 
tions 816.81-816.89  were  considered 
and  similarly  disposed  of  with  respect 
to  Sections  817.81-817.89,  because 
OSM  believes  that  the  differences  be- 
tween surface  and  underground 
mining  do  not  Justify  differences  in 
the  waste  disposal  requirements  be- 
tween structures  associated  with  sur- 
face mining  and  those  associated  with 
underground  mining. 

The  reader  is  referred  to  Sections 
816.81-816.89  of  the  preamble  for  a 
disciission  of  comments  and  issues  rel- 
ative to  Sections  817.81-817.89. 

1817.91-817.93     Coal      processing      waste 
Dams  and  embankments. 

The  authority  for  these  Sections  is 
found  In  Section  516  of  the  Act,  in  ad- 
dition to  Sections  of  the  Act  cit«d  in 
the  preamble  discussion  of  Sections 
816.91-816.93. 

The  basis  and  purpose  of  these  Sec- 
tions are  the  ^ame  as  for  Sections 
816.91-816.93  of  this  Subchapter.  All 
public  comments  discussed  in  the  pre- 
amble relating  to  Sections  816.91- 
816.93  were  considered  and  similarly 
disposed  of.  with  respect  to  Sections 
817.91-817.93,  because  OSM  believes 
that  the  differences  between  surface 
and  underground  mining  do  not  Justi- 
fy differences  in  the  coal  processing 
waste  dam  requirements  between 
structures  associated  with  surface 
mining  and  those  associated  with  un- 
derground mining. 

9  817.95    Air  resources  protection. 

The  basis  and  purpose  of  this  Sec- 
tion are  the  same  as  for  Section  816.95 
of  this  Subchapter.  All  public  com- 
ments discussed  in  the  preamble  to 
Section  816.95  were  considered  and 
similarly  disposed  of  with  respect  to 
Section  817.95.  The  statutory  authori- 
ty for  this  Section  Is  the  same  as  that 
for  816.95  with  the  addition  of  Section 
516  of  the  Act.  Consideration  of 
whether  underground  mines  should  be 
regulated  differently  than  surface 
mines  with  respect  to  air  pollution 
control  is  discussed  in  the  preamble  to 
30  CFR  784.26.  Fugitive  dust  control 
techniques  are  the  same  whether  the 
dust  originates  from  surface  or  under- 
groimd  mines  and  therefore  Section 
817.95  is  identical  to  Section  816.95. 


817J7    ProtecUon  of  fish,  wildlife,  and  re- 
lated environmental  values. 

This  Section  Is  essentially  identical 
to  the  corresponding  Section  of  Part 
816.  Refer  to  the  preamble  to  Section 
■816.97  for  Information  concerning  the 
technical  basis,  alternatives  consid- 
ered, statutory  authority  and  re- 
sponses to  comments  addressing  that 
Section.  The  discussion  in  the  pream- 
ble supporting  Section  816.97  also  ap- 
plies to  Section  817.97.  In  addition  to 
those  authorities  listed  in  preamble  to 
Section  816.97,  this  Section  is  also  sup- 
ported by  Section  516  of  the  Act. 

The  only  issue  raised  by  commenters 
in  this  Section  which  differed  from 
Section  816.97  centered  around  the  ge- 
ographic area  to  be  studied  and  which 
plans  would  be  required  for  purposes 
of  fish  and  wildlife  resources  protec- 
tion. For  a  discussion  of  those  differ- 
ences see  Sections  of  the  preamble 
dealiifg  with  tu-ea  to  be  studied,  and 
fish  and  wildlife  plans.  Sections 
779.20(a).  780.16(aKl).  783.20(a),  and 
784.21(a)(1).  Once  the  geographic  area 
of  study  has  been  established  and  the 
fish  and  wildlife  plan  approved,  the 
performance  standards  are  identical. 

No  other  differences  in  requirements 
of  this  Section  and  Section  816.97  were 
identified. 

S  817.99    Slides  and  other  damage. 

This  proposed  Section  is  substantial- 
ly identical  to  the  corresponding  Sec- 
tion of  Part  816.  The  reader  is  referred 
to  the  appropriate  portions  of  the  pre- 
amble for  Part  816  for  Information 
concerning  this  Section.  In  addition  to 
the  Sections  of  the  Act  cited  in  those 
portions  of  the  preamble,  this  Section 
Is  based  on  Section  516  of  the  Act.  The 
Office  considers  the  rlslts  of  slides  to 
be  sufficiently  similar  in  surface  and 
underground  mining  to  warrant  identi- 
cal performance  standards. 

S  817.100    Contemporaneous  reclamation. 

The  authority  for  this  Section  is 
found  in  Sections  102,  201,  501,  503, 
509,  510,  515,  and  516  of  the  Act. 

The  basis  and  purpose  of  this  Sec- 
tion are  the  same  as  Section  816.100  of 
this  Subchapter.  All  public  comments 
discussed  in  the  portion  of  the  pream- 
ble relating  to  Section  816.100  were 
considered,  and  similarly  disposed  of. 
with  respect  to  Section  817.100.  The 
Office  believes  that  the  differences  be- 
tween surface  and  underground 
mining  do  not  Justify  differences  in 
contemporaneous  reclamation  require- 
ments between  surface  and  under- 
ground operations  affecting  the  sur- 
face. The  reader  is  referred  to  Section 
816.100  for  a  discussion  of  issues  rela- 
tive to  Section  817.100. 

S  817.101-817.103    BackfUling  and  grading. 

1.  Sections  817.101-817.102  are  regu- 
lations for  baclLfilllng  and  grading  of 
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areas  disturbed  by  underground  coal 
mining  activities.  Disturbed  areas  are 
to  be  reshaped  to  approximate  original 
contour  in  a  manner  that  minimizes 
erosion  and  water  pollution  and  pre- 
vents slides.  A  level  of  surface  produc- 
tivity equal  to  that  attained  prior  to 
mining  and  under  proper  management 
is  to  be  achieved  on  this  restored  area. 
Authority  for  these  Sections  is  found 
in  the  Act  in  Sections  102.  201,  501, 
503,  504,  and  516. 

2.  In  Section  817.102  and  103,  several 
commenters  requested  a  change  which 
would  allow  final  graded  slopes  to  be 
consistent  with  an  approved  post 
mining  use  plan  rather  than  the  stipu- 
lated pre-minlng  slopes  or  lesser  slopes 
approved  by  the  regulatory  authority, 
where  mining  activities  are  reaffectlng 
previously  mined  lands.  Section 
515(bK3)  of  the  Act  clearly  sUtes 
"...  to  restore  the  approximate  origi- 
nal countour  of  the  land  with  all  high 
walls,  spoil  piles  and  depressions  elimi- 
nated." Section  516(bK10)  of  the  Act 
calls  for  surface  disturbance  of  under- 
ground mining  activities  to  operate  in 
accordance  with  the  standards  estab- 
lished under  Section  515  of  the  Act. 
Section  817.102(ai  allows  for  modifica- 
tion of  this  requirement  where  mining 
activities  are  reaffectlng  previously 
mined  lands  that  have  not  been  re- 
stored to  the  standards  of  the  Section. 
Since  the  commenters  provided  no  fur- 
ther technical  Justification  the  lan- 
guage for  this  Section  is  retained. 

3.  Some  commenters  requested  that 
Section  817.102(aK2)  be  revised  to  in- 
clude slopes  which  exeed  50%.  as  in 
Section  817.102(bK3).  Section 
817.102(bK3)  refers  only  to  terrace  cut 
slopes.  Spoil  slot>es  are  to  be  graded  to 
the  most  moderate  slope  possible.  This 
is  intended  to  avoid  long  slopes  with 
over  a  50%  gradient.  Grim  and  Hill, 
pp.  149-197,  Section  IX.  The  language 
change  has  been  rejected. 

9  817.103(aXl)  and  (a)(2)    Toxic  material. 

Comments  were  received  on  Section 
817.103  (aKl)  and  (aK2)  requesting 
that  an  exemption  be  allowed  from 
four-foot  cover  requirements  over  acid 
or  toxic  producing  material.  These 
Sections  are  substantially  identical  to 
the   corresponding    Sections    of    Part 

816.  The  reader  is  referred  to  the  pre- 
amble discussion  for  Sections 
816.103(aKl)  and  (aK2)  for  Informa- 
tion concerning  the  technical  basis, 
and  alternatives  considered  for  Part 

817,  Including  the  disposition  of  simi- 
lar comments.  In  addition  to  Sections 
of  the  Act  cited  In  those  portions  of 
Part  816  In  the  preamble,  these  Sec- 
tions are  based  on  Section  516  of  the 
Act. 

9817.103(b). 

Comments  were  also  substantially 
the  same  as  those  received  on  the  cor- 
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responding  Sections  of  Part  816.  The 
reader  is  directed  to  the  preamble  dis- 
cussion for  Part  816  for  the  disposition 
of  comments  received  on  this  Section. 
In  addition  to  the  Sections  cited  In  the 
preamble  to  Part  816.  Section  516  of 
the  Act  authorizes  these  Sections. 

817.106    Regrading  or   stabilizing   of  rills 
and  gullies. 

This  Section  is  substantially  identi- 
cal to  Section  816.106.  The  reader  is 
referred  to  Section  816.106  for  Infor- 
mation concerning  the  technical  basis, 
alternatives  considered,  and  statutory 
authority  for  the  Section.  In  addition 
to  the  Sections  of  the  Act  cited  in 
these  portions  of  the  preamble,  this 
Section  is  based  on  Section  516  of  the 
Act.  The  Office  considers  the  need  for 
correction  of  gullying  to  be  sufficient- 
ly similar  In  surface  and  underground 
mining  to  warrant  substantially  identi- 
cal performance  standards. 

9817.111-817.117     RevegeUtion. 

1.  These  regulations  are  intended  to 
ensure  establishment  of  a  diverse,  per- 
manent, self-generating  vegetation  ca- 
pable of  plant  succession  and  at  least 
equal  in  extent  of  cover  to  the  natural 
vegetative  cover.  It  will  be  necessary 
that  underground  mining  operations 
stabilize  and  revegetate  all  lands  af- 
fected by  their  operations. 

These  Sections  are  issued  under  the 
authority  of  Sections  102,  201.  501, 
503,  504,  510.  and  516  of  the  Act. 

2.  In  response  to  public  comments, 
these  regulations  differ  from  those  for 
surface  mining  and  those  differences 
are  discussed  here.  For  additional  dis- 
cussion on  the  development  of  these 
regulations,,  the  reader  is  referred  to 
Part  816  for  those  Sections  regulating 
activities  that  warrant  substantially 
the  same  regulations. 

3.  Section  817.111  sets  forth  the  gen- 
eral requirements  for  revegetatlng  sur- 
face areas  affected  by  underground 
mining  operations.  Persons  conducting 
underground  mining  activities  are  re- 
quired to  establish  a  diverse  and  per- 
manent vegetative  cover  on  all  areas 
disturbed  by  surface  operations.  The 
revegetation  shall  be  in  accordance 
with  the  plan  and  carried  out  in  a 
manner  that  encourages  prompt  vege- 
tative cover  and  productivity  levels 
compatible  with  the  approved  post- 
mining  land  use. 

Several  commenters  expressed  con- 
cern that  the  revegetation  require- 
ments of  Section  516(bK6)  of  the  Act 
were  substantially  different  for  under- 
ground mining  as  compared  to  surface 
mining  and  they  argued  that  this  dif- 
ference warranted  regulations  that 
were  substantially  different.  Since 
Section  516(b)(6)  does  differ  Yrom  Sec- 
tion 515(b)  (19)  and  (20),  primarily  by 
not  requiring  native  vegetation  of  the 
same  seasonal  variety  when  revegetat- 
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Ing  areas  disturbed  by  underground 
mining  operation*,  the  appropriate 
chances  were  made  in  Sections  817.111 
and  817.112  to  reflect  that  difference. 

4.  Some  commenters  contended  that 
the  Act  required  greater  recognition  of 
ecological  principles  and  biological 
community  dynamics.  This  suggestion 
was  accepted  and  the  language 
changed  to  require  vegetation  capable 
of  self-regeneration  and  plant  succes- 
sion, in  accordance  with  Section 
518(b)(6)  of  the  Act.  For  the  same 
reason  the  proposed  requirement  of 
"the  same  seasonal  variety"  was  de- 
leted and  changes  were  made  to  spe- 
cifically list  the  vegetative  require- 
ments of  the  Act. 

As  mentioned  above.  Section  817.112 
was  changed  ta  reflect  the  different 
vegetative  species  requirements  of  Sec- 
tion 515<bK6)  as  compared  to  the  re- 
quirements of  Section  515(b)  (19)  and 
(20). 

The  Office  believes  that  Sections 
817.113  through  817.117  should  be  sub- 
stantially identical  to  the  correspond- 
ing Sections  of  Part  816.  The  reader  is 
referred  to  the  appropriate  part  of  the 
preamble  for  Part  816  for  information 
and  discussion  of  the  alternatives  con- 
sidered for  these  Sections. 

SS  817.121-817.126     Subsidence  cotitroL 

The  regulations  on  subsidence  are 
Intended  to  ensure  that  imderground 
mining  is  conducted  so  as  to  protect 
the  health  and  safety  of  the  public, 
minimize  damage  to  the  environment, 
and  protect  the  rights  of  landowners. 
The  subsidence  control  regulations 
will  reduce  subsidence-caused  material 
damage  to  the  land  surface  by  improv- 
ing mining  methods,  as  well  as  by 
maintaining  the  value  and  potential  of 
the  land. 

Authority  for  these  Sections  is 
found  in  Sections  102.  201.  501.  503. 
510.  516.  517,  and  522  of  the  Act. 

Technical  literature  relied  upon  in 
writing  these  regulations  includes: 

1.  "Acid  Mine  Drainage  and  Subsi- 
dence-Health and  Ecological  Effects  of 
Increased  Coal  Utilization."  Hill. 
Ronald  D.  auid  Bates.  Edward  R..  Re- 
source Extraction  and  Handling  Divi- 
sion. Industrial  Environmental  Re- 
search Laboratory-Cincinnati.  U.S.  Eii- 
vironmental  Protection  Agency.  Cin- 
cinnati, Ohio  45278.  1977. 

2.  "A  Comprehensive  Program  for 
Dealing  with  Mine  Subsidence."  ARC 
Report  73-163-1559.  prepared  by  Mi- 
chael Baker.  Jr..  Inc..  Beaver,  Pennsyl- 
vania, auid  the  Institute  of  State  and 
Regional  Affairs.  The  Pennsylvania 
State  University,  Middietown.  Penn- 
sylvania, for  the  Appalachian  Region- 
al Commission.  Washington,  D.C..  and 
the  Pennsylvania  Department  of  Envi- 
ronmental Resources.  Harrlsburg, 
Pennsylvania.  1976.  Chapter  6.  pages 
49-51. 
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3.  "Subsidence  Engineers  Hand- 
book." National  Coal  Board  (British). 
Production  Department.  London,  1966. 
1974. 

4.  Architectural  Measures  to  Mini- 
mize Subsidence  Damage.  ARC  Report 
73-111-2551.  prepared  by  Michael 
Baker,  Jr..  Inc.,  Beaver,  Pennsylvania, 
for  the  Appalachian  Regional  Com- 
mission. Washington.  D.C.,  and  the 
Pennsylvania  Department  of  Environ- 
mental Resources,  Harrlsburg.  Penn- 
sylvania, 1974. 

5.  "Overview  of  Subsidence  Potential 
in  Pennsylvania  Coal  Fields,"  ARC 
Report  73-111-2552,  prepared  by 
HRB-Slnger,  Inc..  SUte  College,  Penn- 
sylvania, for  the  Appalachian  Region 
Commission.  Washington.  D.C..  and 
the  Pennsylvania  Department  of  Envi- 
ronmental Resources.  Harrlsburg. 
Pennsylvania.  1975, 

6.  Gray.  R.  E..  Oamble.  J.  C. 
McLaren.  R.  J.,  and  Rodgers.  D.  J.. 
"SUte  of  the  Art  Subsidence  Control." 
ARC  Report  73-111-2559  prepared  by 
General  Analytics.  Inc..  ("GAI")  Mon- 
roeville,  Pennsylvania,  for  the  Appala- 
chian Regional  Commission.  Wa.shlng- 
ton.  D.C..  and  the  Department  of  En- 
vironmental Resources.  Harrlsburg. 
Pennsylvania,  1974.  part  2. 

7.  "Use  of  Photo  Interpretation  and 
Geological  Data  in  the  Identification 
of  Surface  Damage -and  Subsidence." 
ARC  Report  73-111-2554,  prepared  by 
Earth  Satellite  Corporation.  Washing- 
ton, D.C.,  for  the  Appalachian  Region- 
al Commission.  Washington.  D.C..  and 
the  Pennsylvania  Department  of  Envi- 
ronmental Resources.  Harrlsburg. 
Pennsylvania.  1975.  pages  35-37. 

8.  "Local  and  State  Regulatory 
Powers  E)ealing  with  Land  Use  and 
Construction  In  Subsidence  Prone 
Areas,"  ARC  Report  73-163-2557,  pre- 
pared by  MuUin  L.  Lonergan  Asso- 
ciates. Inc.,  Philadelphia.  Pennsylva- 
nia for  the  Appalachian  Regional 
Commission,  Washington.  DC,  and 
the  Pennsylvania  Department  of  Envi- 
ronmental Resources,  Harrlsburg. 
Pennsylvania.  1975,  Appendix  A. 

9.  UJS.  Congress.  95th.  1st  session. 
House  Rept.  95-128.  1977.  Surface 
Mining  Control  and  Reclamation  Act 
of  1977.  Report  of  the  Committee  on 
Interior  and  Insular  Affairs.  House  of 
Representatives,  to  accompany  H.R.  2, 
p.  126-10.  U.S.  Department  of  Interior. 
1976,  Final  Environmental  Impact 
Statement  on  Surface  Subsidence  Con- 
trol in  Mining  Regions:  UA  Bureau  of 
Mines  FES  76-58.  90  p. 

10.  U.S.  Department  of  Interior. 
1976.  Final  Environmental  Impact 
Statement  on  Surface  Subsidence  Con- 
trol in  Mining  Regions:  U.S.  Bureau  of 
Mines  FES  76-58.  90  p. 

11.  National  Coal  Board.  1963.  Prin- 
ciples of  subsidence  engineering:  Pro- 
duction Department  Information  Bull 
63/240.  21  p.,  London.  UK. 


12.  Dunnid.  C.  R.  1976.  Some  engi- 
neering geologic  factors  controlling 
coal  mine  subsidence  in  Utah  and 
Colorado:  U.S.  Geological  Survey  Pro- 
fessional Paper  969,  39  p. 

13.  Brauner,  G.,  1973.  Subsidence 
due  to  undergrouiul  mining:  I-  theory 
and  practices  in  predicting  svu^ace  de- 
formation: U.S.  Bureau  of  Mines  Info- 
Clrc  8571.  55  p. 

14.  Battelle  Columbus  Laboratories, 
1975,  A  systems  approach  to  under 
ground  mining:  Phase  I  problem  anal 
yais  and  research  recommendations, 
282  p. 

15.  Campbell,  J.  A.  L,.  Petrovic,  L.  J 
Mallis.  W.  J.,  and  Schulties.  C.  W. 
1975,  How  to  predict  coal  mine  roof 
conditions  before  mining:  Mining  En 
glneerlng.  October,  pp.  37-40. 

16.  Vandale,    A.    E..     1967.    Subsi 
dence— a  real  or  imaginary  problem: 
Mining    Engineering.    September    pp 
88-88. 

17.  Horn,  G.  H..  1977,  Memorandum 
on  subsidence  requirements— coal:  U.S. 
Geological  Survey  memo  to  mining  su 
pervlisors. 

18.  Allen,  A.  S.,  1976,  Basic  questions 
concerning  coal  mine  subsidence  in 
the  United  States:  Assn.  Engr.  Geolo- 
gists Meeting.  April  1976.  19  p. 

19.  Amuodo  and  Ivey.  "Ground  Sub- 
sidence and  Land  use  considerations 
over  coal  mines  in  the  Boulder-Weld 
Coal  Field,  Colorado",  Amuedo  and 
Ivey  Geological  Consultants.  1975. 

20.  "Study  and  Analysis  of  Surface 
Subsidence  over  the  mined  Pittsburgh 
coal  bed."  report  prepared  for  U.S.  De- 
partment of  Interior.  Bureau  of  Mines 
under  contract  No.  J0366047  by  GAI 
Consultants  Inc.  Monroevllle.  Pennsyl- 
vania. July  1977. 

21.  Warden,  Kenneth,  "Ground  Sub- 
sidence and  Control",  Mining  Congress 
Journal,  January.  1969.  pp.  36-43. 

22.  Kratzsch.  Helmut,  "Reduced 
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Section  516(bKl)  of  the  Act  requires 
undergound  mine  operators  to  adopt 
measures  consistent  with  knowni  tech- 
nology in  order  to  prevent  subsidence- 
caused  material  damage  to  the  extent 
technologically  and  economically  fea- 
sible. Room  amd  pillar  mining  is  not 
prohibited.  If  no  subsidence  control 
measures  are  adopted,  there  is  the  pos- 
sibility of  material  damage  to  private 
dwellings  (National  Coal  Board,  p.  46. 
1974).  gas  and  electrical  utilities  (GAI. 
1977).  sewers  (National  Coal  Bosird. 
pp.  57-58,  1974)  and  water  resources 
such  as  springs  and  farmland  (Dunrud 
and  Osterwald,  p.  59.  1978). 

In  order  to  evaluate  best  the  likeli- 
hood of  material  damage,  it  is  desir- 
able to  conduct  underground  mining 
in  a  manner  such  that  the  time  and 
extent  of  subsidence  can  be  predicted 
in  as  precise  a  manner  as  possible. 
Damage  caused  by  subsidence  can 
occur  many  decades  after  mining 
(Dunrud  and  Osterwald.  p.  6.  1978)  be- 
cause of  long-term  Instability  of  mine 
pQlars.  indicating  the  need  for  proper 
subsidence  control  measures  in  order 
to  "maximize  mine  stability."  Subsi 
dence  effects  can  also  extend  off  the 
mining  site  (National  Coal  Board,  p. 
16.  1974:  Baker,  pp.  40-42.  1974:  HRB- 
Slnger.  p.  25:  and  Grey,  et  ai.  p.  11-26. 
1974)  at  angles  (measured  horizontally 
from  the  edge  of  mining)  varying  from 
35  degrees  to  70  degrees  (Brauner.  Vol. 
1.  p.  9.  1973)  and  may  result  in  damage 
to  structures  not  situated  directly  over 
the  mining  site. 

Determination  of  on-  and  off-site 
subsidence  potential  requires  consider- 
ation of  coal  thickness  mined,  mining 
geometry  and  dimensions,  and  the 
nature  of  overlying  and  underlying 
straU  (National  Coal  Board,  pp.  8-24, 
1974:  Brauner,  VoL  I,  p.  6,  1973:  GAI 
1977:  and  Voight,  pp.  723-30.  1970). 
Determination  of  the  potential  effects 
of  subsidence  on  structures  and  other 
facilities  requires  oonsideration  of  sub- 
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sidence-caused  ground  strains  and  de- 
flections and  the  nature  of  the  struc- 
tures themselves  (National  Coal 
Board,  p.  24.  1974:  Brauner.  Vol.  II.  p. 
2,  1973:  Voight.  p.  740.  1970:  and  Penn- 
sylvania DER.  p.  59.  1966).  Therefore, 
adequate  definition  of  the  time  and 
extent  of  subsidence  and  the  preven- 
tion of  material  damage  require  care- 
ful consideration,  of  the  value  and  use 
of  the  land  surface,  detailed  knowl- 
edge of  the  geologic  and  mining  char 
acteristics  of  the  site  (Osterwald,  p.  C- 
349-53,  1961.  p.  64.  1962),  and  proper 
attention  to  geotechnical  design  prin- 
ciples. 

Teciinology  is  available  to  minimize 
and  reduce  subsidence-caused  material 
damage  for  both  the  standard  room 
and  pillar  mining  method  and  other 
methods,  such  as  longwall  mining, 
which  are  currently  used  in  this  coun- 
try. Excellwit  protection  of  sensitive 
surface  features  such  as  urbanized 
areas  and  important  historic  and  cul- 
tural features  or  farmland  can  be 
achieved  by  refraining  from  mining 
underneath  and  adjacent  to  these  fea- 
tures as.  for  example,  provided  in  Sec- 
tion 817.57  with  respect  to  certain 
streams.  Similar  protection  is  current- 
ly required  in  Pennsylvania  for  pro- 
tected structures  consisting  of  public 
buildings,  dwellings,  and  cemeteries, 
when  the  ml^  operator  cannot  post 
bond  or  does  not  have  an  approved  fi- 
nancial statement.  (Penn.  DER.  p.  60, 
1966).  Similar  protection  is  required 
by  MSHA  for  oil  and  gas  wells. 

Control  of  stirface  subsidence  with 
respect  to  other  structures  can  be 
achieved  through  proper  design  of 
mining  operations  to  leave  supporting 
coal  in  place,  when  using  the  room  and 
pUlar  method  (CMrtis.  pp.  4-6.  1968). 
Protection  of  the  surface  can  also  be 
achieved  when  using  longwall  panel 
and  pillar  systems.  (Wardell,  p.  41. 
1969).  A  large  portion  of  a  major 
harbor  In  Germany  was  lowered  more 
than  one  meter  with  minimal  subsi- 
dence damage  by  careful  control  of 
mining.  (Legger.  pp.  374-83.  1972).  Si- 
multaneous harmonic  extraction  of  su- 
perimposed coal  seams  and  special  ar- 
rangements of  the  mine  workings  and 
overlying  structures  can  be  used  to 
limit  damage  (Brauner,  Vol.  II.  p.  23. 
1973;  Kratzsch.  p.  15,  1964:  Osterwald. 
pp.  349-53,  1961:  USGS  p.  68,  1962). 
Longwall  mining  commonly  results  in 
predictable  and  controlled  subsidence 
that  is  90-95  percent  completed  by  the 
termination  of  mining  (National  Coal 
Board,  p.  90.  1974:  WardeU,  p.  36.  1969; 
Voight,  p.  739,  1970).  Room-and-piUar 
mining,  on  the  other  hand,  may  result 
in  subsidence  at  a  much  later  date,  es- 
pecially when  conducted  at  shallow 
depths  (Amuedo  and  Ivey.  rV-3,  1975, 
Dunrud  and  Osterwald.  p.  43,  1978). 

One  measure  which  can  reduce  ma- 
terial damage  from  subsidence  is  to  re- 
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inf orce  or  design  surface  structures  to 
resist  the  stress  imposed  on  them  by 
subsidence-caused  ground  movements 
(National  Coal  Board,  p.  65,  1974; 
Voight,  p.  720,  1970;  and  Brauner,  Vol 
II,  p.  15,  1973). 

Another  measure  which  can  signifi- 
cantly reduce  subsidence  Is  placement 
of  fill,  whether  hydraulically  or  pneu- 
matically, behind  a  longwall  face 
(Brauner,  p.  33,  1973).  Backfilling 
through  surface  bore  holes  has  also 
been  used  by  the  Bureau  of  Mines  In 
an  attempt  to  limit  suttsidence  over 
abandoned  room  and  pillar  mines 
(DOI.  USBM,  pp.  8-22.  1976), 

Some  commenters  on  the  proposed 
regulations  suggested  deleting  Sec- 
tions 817.121-817.126  altogether,  and 
allowing  State  regulatory  agencies  to 
establish  individual  regulations  re- 
garding subsidence.  This  alternative 
was  rejected  by  the  Office  because 
Section  516(bXl)  of  the  Act  specifical- 
ly requires  an  operator  to  "adopt 
measures  consistent  with  known  tech- 
nology in  order  to  prevent  subsidence 
causing  material  damage  to  the  extent 
technologically  and  economically  fea- 
sible .  .  ."  and  because  the  Office  feels 
that  the  state  of  the  art  is  such  that 
minimum  national  standards  can  be 
set.  In  such  circumstances.  Section 
501(b)  of  the  Act  mandates  these  regu- 
lations be  promulgated.  While  a  State 
can  tailor  its  subsidence  controls  as  it 
deems  appropriate,  within  the  limits 
set  under  Subchapter  C  of  these  rules, 
the  Office  believes  that  minimum  na- 
tional standards  are  appropriate  to 
fulfill  the  statutory  goals  of  protection 
against  subsidence  damage  and  to  pre- 
vent operators  in  one  State  from 
havyig  unfair  competitive  advantages. 
(See  Section  102(g)  of  the  Act). 

A  revision  of  Sections  817.121 
through  817.126  has  been  made  by  the 
Office  since  the  proposed  regulations, 
based  on  numerous  comments  ad- 
dressed in  the  paragraphs  below.  The 
major  changes  are:  (1)  deletion  of  pro- 
posed Section  817.123  on  the  basis 
that  a  preliminary  survey  at  the  re- 
quest of  the  landowner  is  not  required 
by  the  Act  and  would  be  burdensome 
to  the  operator  without  sufficient  off- 
setting environmental  or  property  pro- 
tection values  to  warrant  the  burden: 
(2)  deletion  of  proposed  Section 
817.125  because  monitoring  is  expen- 
sive and  burdensome,  often  does  not 
contribute  to  the  prevention  of  subsi- 
dence, and  is  not  appropriate  or  neces- 
sary in  all  circumstances  to  achieve 
the  purposes  of  the  Act:  and  (3)  pro- 
posed Section  817.124  Is  modified  to 
strengthen  surface  owner  and  public 
protection  from  surface  damage 
caused  by  mine  subsidence. 

Sections  817.I21-B17.126  must  be 
read  together  with  Section  784.20 
which  contains  permit  application  re- 
quirements for  the  subsidence  control 


nOOLAL  IfOiSTft.  VOL  44,  NO.  S»— TOfSOAY,  MAACM  IS.  I«7* 


KDBtAl  KEGISTfR,  VOL  44.  NO.  SO— TUBOAY,  MAtCN  13.  1979 


UMI 


RULES  AND  REGULATIONS 


15275 


15274 

pljui.  Th«  reader  Is  encouraged  to  read 
the  preamble  dlaciission  of  Section 
784.30  for  a  discussion  of  many  Issues 
relatlns  to  Sections  817.121-817.126. 

1817.121     SulMidence  control:  General  re- 
quirement*. 

Section  817.121  establishes  general 
requirements  for  subsidence  control. 
The  basic  principle  of  this  Section  is 
to  require  prevention  of  subsidence 
damage,  to  the  extent  that  it  is  eco- 
nomically and  technologically  feasible, 
and  to  maintain  the  value  and  foresee- 
able use  of  surface  lands.  This  Section 
allows  planned  or  controlled  subsi- 
dence, and  specifies  that  room  and 
pillar  mining  is  not  prohibited.  It  fur- 
ther obliges  the  operator  to  comply 
with  the  subsidence  control  plan  of 
Section  784.20.  All  measures  should 
take  into  account  that  often  there  Is  a 
long  lag  time  between  mining  and  sub- 
sidence damage  appearing  at  the  swr- 
face. 

A  sentence  has  been  added  to  Sec- 
tion 817.121(a)  to  make  the  regula- 
tions agree  with  the  Act.  Section 
516(bKl).  concerning  room  and  pillar 
mining. 

Section  817.121(b)  repeats  a  refer- 
ence to  the  permit  section  of  the  regu- 
lations and  has  been  left  as  the  Intro- 
ductory Section  of  this  group  of  regu- 
lations to  remind  the  user  that  under- 
ground mining  activities  must  conform 
with  the  permit  requirements  relating 
to  subsidence  control. 

Several  comments  on  this  Section 
stated  that  operators  who  own  the 
surface  above  an  underground  mine, 
as  well  as  the  mine,  should  be  exempt 
from  subsidence  control  plans,  and  op- 
erators should  be  exempt  in  areas 
where  the  surface  owner  agrees  to 
accept  subsidence  and  damage  to 
structures,  either  by  formal  waiver  or 
by  an  unspecified  form  of  agreement. 
This  concept  was  rejected  by  the 
Office  because  Section  516(bKl)  of  the 
Act  specifically  protects  the  surface 
environment  for  the  present  and 
future,  regardless  of  ownership.  The 
Act  does  not  contemplate  that  private 
parties  can.  by  contract  or  purchase  of 
resources,  void  the  Congressional  man- 
date for  environmental  and  other 
property  protection. 

Another  commentor  suggested  that 
the  regulations  do  not  allow  operators 
to  prove  that  subsidence  will  not 
occur,  nor  do  they  establish  liability 
for  subsidence  caused  by  previous  op- 
erations in  permit  areas.  This  com- 
ment did  not  lead  to  any  changes  in 
the  rules  because  subsidence  of  the 
surface  over  mined-out  areas  is  a 
proven  fact  (Dunrud  and  Osterwald. 
pp.  40-43  and  77.  1978)  and  the  Office 
has  not  been  presented  with  any  evi- 
dence that  subsidence  can  be  defini- 
tively precluded  as  a  possibility  in  any 
drcumstaiMee.  As  for  past  mining,  the 
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current  operator  takes  the  land  as  he 
finds  it.  and  If  the  likelihood  of  subsi- 
dence Is  Increased  during  the  current 
operation  as  a  resiilt  of  voids  created 
earlier,  that  operation  is  as  liable  for 
the  damage  as  though  the  increased 
likelihood  resulted  from  natural  condi- 
tions. Accordingly,  the  regulatory 
scheme  has  been  developed  to  evaluate 
susceptibility  of  surface  to  damage 
and  development  of  mitigating  meas- 
ures. 

One  commenter  stated  that  under- 
ground operators  should  be  required 
to  conform  to  the  same  surface  resto- 
ration standards  as  surface  operators. 
This  suggestion  was  rejected  because 
it  was  beyond  the  scope  of  the  si^eclflc 
requirements  in  Section  516(b)(1)  of 
the  Act.  and  because  subsidence  from 
underground  mines  and  surface 
mining  have  significantly  different  ef- 
fects on  the  surface.  For  example,  top- 
soil  removal,  overburden  stripping, 
and  vegetative  removal  will  all  occur 
in  surface  mining  but  probably  will 
not  accompany  subsidence,  so  that 
identical  restoration  measures  are  in- 
appropriate. See  the  proviso  In  Sec- 
tions 516(a)  and  S16(bK10)  of  the  Act. 

Several  comments  suggested  Insert- 
ing standards  for  "planned"  or  "con- 
trolled subsidence"  into  the  regula- 
tions, rather  than  specifying  subsi- 
dence prevention  and  damage  mitiga- 
tion measures.  These  suggestions  were 
rejected  because  longwall  mining  is 
not  appropriate  for  all  coal  seams.  It  is 
very  expensive  when  the  coal  seam  is 
in  exce.ss  of  a  30  degree  slope,  and  it  is 
not  economically  feasible  for  all  oper- 
ations. The  adequacy  of  the  proposed 
longwall  plan.  If  any.  can  be  evaluated 
by  the  regulatory  authority  based  on 
the  submission  under  Section  784.20. 
and  detailed  technical  standards  in 
these  rules  would  be  voluminous,  with- 
out adding  materially  to  lessen  the 
damage. 

One  comment  was  received  which 
stated  that  Section  817.121  restricted 
methods  of  operation  to  the  point  of 
making  them  uneconomical.  The 
Office  feels  that  the  wording  "...  eco- 
nomically feasible  .  .  ."  allows  the  op- 
erator a  choice  of  mining  methods. 

9817.122    SubsMenee       control:        Public 
notice. 

Section  817.122  requires  the  opera- 
tor to  distribute  the  mining  schedule 
by  mall  to  all  property  owners  and 
residents  in  the  affected  and  adjacent 
areas,  and  specifies  that  each  person 
shall  be  notified  at  least  six  months 
prior  to  mining  beneath  that  person's 
property  or  residence.  Tlie  mining 
schedule  must  Include  all  future 
mining  planned  to  occur  which  might 
cause  subsidence  damage  to  the  prop- 
erty. 

The  six-month  notification  is  pro- 
vided so  that  the  landowner  will  b«  In- 


formed of  the  potential  for  subsidence 
damage  to  the  property  prior  to  its 
being  undermined.  The  six -month  re- 
quirement allows  a  reasonable  length 
of  time  prior  to  the  earliest  onset  of 
subsidence  so  that  damage-control 
measures  may  be  implemented,  and 
adverse  effects  of  subsidence  may  be 
mitigated.  The  Office  has  not  speci- 
fied the  maximum  period  before  un- 
dermining within  which  the  notice 
must  be  sent,  but  it  Is  expected  that 
regulatory  programs  will  provide  a 
reasonable  period  to  ensure  adequate 
protection  for  the  surface  owner.  Noti- 
fication to  the  landowner  at  the  begin- 
ning of  subsideiKse  Is  not  an  acceptable 
alternative,  since  this  would  pose  a 
direct  and  unanticipated  danger  to  the 
life  and  property  of  the  landowner. 
(GAI.  1974). 

Utilities,  municipalities,  and  indus- 
tries must  also  be  advised  as  to  when 
disruptions  are  possible  and  must  be 
allowed  adequate  time  to  protect 
against  loss  of  power,  gas.  or  water 
.services.  If  landowners  are  to  assure 
their  rights  by  means  such  as  ln.sisting 
that  proposed  subsiderx%  controls  be 
modified,  then  they  must  be  Informed 
of  the  possibility  of  subsidence  affect- 
ing their  land  prior  to  its  occiurence 
and.  in  many  cases,  prior  to  mining. 

Notification  to  landowTiers  and  resi- 
dents by  publication  of  the  mining 
schedule  In  a  newspaper,  as  proposed, 
has  been  deleted.  Section  817.122  now 
only  requires  notification  by  mail.  The 
Office  believes  that  notice  by  mail  is  a 
reasonable  and  more  reliable  form  of 
notification  than  publication  in  a 
newspaper.  Newspaper  notification  is 
not  required  by  the  Act. 

Suggestions  to  delete  proposed  refer- 
ences in  Section  817.122  to  premlning 
surveys,  and  the  probable  effects  on 
structures,  were  accepted.  The  Offitre 
believes  that  the  premlning  survey 
would  be  potentially  very  burdensome 
on  the  operator,  of  minimal  benefit, 
and  is  not  specifically  required  by  the 
Act.  Accordingly,  proposed  Section 
817.123,  which  provided  for  such  sur- 
veys, has  been  deleted.  (See  dLsou.ssion 
below).  An  itemization  of  the  probable 
effects  of  subsidence  on  structures 
would  most  likely  be  so  speculative  or 
general  as  not  to  be  useful  to  the  prop- 
erty owner. 

Suggestions  to  limit  Section  817.122 
to  areas  of  longwall  mining,  planned 
subsidence  and  areas  known  to  fail 
within  10  years,  were  rejected  by  the 
Office  because  Section  516<bKl)  of  the 
Act  specifically  requires  limitation  of 
material  damage  from  unplanned  sub- 
sidence. 

A  request  to  change  the  notification 
time  schedule  to  every  12  months  was 
rejected.  The  Office  believes  a  dngle 
pre-mlnlng  notice  approximately  six 
months  before  the  mining  will  provide 
adequate  warning  to  landowners  and 


other  persons  whose  property  is  likely 
to  be  affected. 

9KI7.I23    (Deleted] 

In  the  proposed  regulations.  Section 
817.123.  which  has  been  deleted  in 
these  final  rules,  would  have  provided 
that  the  regulatory  authority  would. 
upon  a  request  by  an  owner  of  any 
dwelling  or  stnicture  within  the  mine 
plan  area,  require  the  operator  to  con- 
duct and  submit  to  the  regulatory  au- 
thority a  premlning  survey.  This  Sec- 
tion also  would  have  required  a  pre- 
mlning survey  of  all  public  buildings 
and  structures  In  the  mine  area.  TTiese 
requirements  were  proposed  to  provide 
a  baseline  against  which  to  measure 
damages  that  might  occur.  In  this 
manner  they  protected  both  the  sur- 
face owner  and  the  operator.  Sprcial 
attention  In  the  sur\'ey  was  to  be  given 
to  the  condition  of  water  structures 
and  systems  used  to  supply  human, 
animal,  and  agricultural  needs.  The 
operator  would  have  been  required  to 
provide  the  surface  owner  and  the  reg- 
ulatory authority  with  copies  of  the 
premlning  survey  report.  The  report 
was  to  Include  a  description  of  special 
conditions  and  proposed  adjustments 
to  the  subsidence  control  procedures 
of  proposed  Section  817.122. 

Some  commenters  on  this  Section 
suggested  deleting  the  entire  Section 
and  allowing  States  to  establish  indi- 
vidual regulations.  Other  suggestions 
were  that  the  premlning  sxirvey  be  In- 
cluded In  the  subsidence  control  plan; 
that  provisions  be  made  for  waiver  oX 
damage  claims  by  granting  severance 
deeds  of  record  to  the  operator,  that 
temporary  dwellings  such  as  tents, 
mobile  homes,  and  the  like  be  si>ecifi- 
cally  exempted  from  the  "dwelling" 
provision:  that  the  surface  owner  re- 
quest a  survey  directly  from  the  opera- 
tor, rather  than  from  the  regulatory 
authority;  and  that  surveys  should  be 
limited  to  assessment  of  potential  ef- 
fects of  future  operations  during  the 
term  of  the  permit. 

During  the  period  of  consideration 
of  public  conunents,  the  Office  con- 
cluded that  the  Act  does  not  require  a 
premlning  survey  and  that  to  include 
such  a  requtnemSnt- in  the  regulations 
would  place  an  unwarranted  burden 
on  operators.  It  was  further  concluded 
that  the  optional  nature  of  the  pro- 
posed regulation  which  left  the  deci- 
sion to  the  property  owner  of  whether 
or  not  to  request  a  survey  did  not  pro- 
vide a  reasonable  basis  for  evaluating 
ultimate  liability  for  damage.  For 
these  reasons,  and  because  of  the  reor- 
ganization of  Sections  817.121-817.126 
and  the  shift  of  emphasis  in  Section 
817.124  to  Increased  liability  and  resto- 
ration requirements  following  subsi- 
dence, proposed  Section  817.123  has 
been  deleted  In  Its  entirety.  However, 
an  Inventory  of  surface  features  sub- 


ject to  material  damage  Is  now  re- 
quired under  Section  784.20. 

§817.124    Subsidence      control:      Surface 
owner  protection. 

Section  817.124  provides  protection 
for  the  rights  of  owners  of  surface 
lands  or  structures  by  stipulating  that 
underground  operators  shall  use  all 
measures  approved  by  the  regulatory 
authority  to  reduce,  control,  or  pre- 
vent subsidence  and  subsidence-caused 
damage.  Operators  of  mines  that 
cause  subsidence-related  damage  are 
required  to  mitigate  the  damage  by 
restoration,  rehabilitation,  or  removal 
and  replacement  of  structures;  pur- 
chase of  the  damaged  structure  or  fea- 
ture and  restoration  of  surface  to  pre- 
mlning capability;  or  by  providing  sur- 
face owners  with  prepaid  Insurance  to 
cover  the  amount  of  diminution  In 
value  caused  by  subsidence  or  other 
similar  protection.  In  the  case  of  land- 
use  degradation  caused  by  subsidence, 
operators  are  required  to  return  the 
surface  to  a  condition  capable  of  sup- 
porting uses  reasonably  foreseeable 
before  subsidence. 

Dwellings  or  other  buildings  already 
constructed  may  be  partially  protected 
against  subsidence  by  reinforcement 
of  sensitive  parts  such  as  windows  or 
doors  and  by  isolating  the  structure 
from  lateral  ground  movement  by 
ditching  around  Its  periphery  (Nation- 
al Coal  Board,  p.  65,  1974;  and  Volght. 
p.  737.  1970).  New  structures  can  be 
designed  to  resist  subsidence  by  Incor- 
porating flexible  superstructures, 
flexible  pipelines  with  telescopic 
Joints,  special  sliding  or  rigid  raft  tyT>e 
foiindatlons  and  by  locating  the  long 
axis  of  the  building  properly  with  re- 
spect to  mining  (National  Coal  Board, 
p.  65,  82.  1974;  Pennsylvania  DER, 
1974;  Vought,  737.  1970;  and  Pennsyl- 
vania DER.  p.  62.  1966).  The  require- 
ment to  identify  mining  areas,  dates 
and  probable  effects  of  surface  subsi- 
dence (Sections  817.122  (a),  (b)  and 
(c))  will  enable  the  landowner  to  Im- 
plement precautionary  measures. 

Suggestions  from  commenters  to  re- 
quire that  Insurance  against  subsi- 
dence damage  be  made  available  to  af- 
fected persons  In  all  cases  were  reject- 
ed, because  the  Office  feels  that  such 
insurance  may  pro*'e  to  be  prohibitive- 
ly expensive  in  some  instances  and  not 
readily  available  in  others.  According- 
ly. Insurance  is  one  alternative  from 
which  operators  can  choose  to  meet 
the  requirements  of  this  Section,  but 
Is  not  required. 

Several  comments  on  Section 
817.124  questioned  whether  the  under- 
ground operator  should  be  required  to 
protect  sm^ace  structures  or  land  In 
cases  where  the  operator  either  owns 
the  surface  or  has  a  specific  waiver  of 
damage.  The  Office  has  modified  this 
Section  because  of  the  shift  of  empha- 


sis in  subsidence  control  imperatives 
but  has  retained  the  basic  tenets  of 
surface  protection  for  both  present 
and  future  owners,  as  mandated  by 
the  Act's  requirement  for  maintenance 
of  the  surface's  value  and  reasonably 
foreseeable  future  uses.  (Section 
516(b)(l)of  the  Act). 

Several  suggestions  dealt  with  lan- 
guage of  the  proposed  regulations. 
Most  concerned  the  concept  of  consul- 
tation by  operators  with  surface 
owners  as  provided  in  the  proposed 
Section  817.124.  As  stated  above,  the 
Office's  modification  of  this  Section 
has  incorporated  alternatives  to  the 
"consultation"  concept  suggested  by 
commenters  by  providing  options  for 
the  operator  and  protection  for  the 
surface  owner.  This  is  consistent  with 
the  Act  in  that  it  recognizes  that  coal 
Is  necessary  to  meet  our  energy  needs 
and  also  recognizes  that  the  environ- 
ment must  be  protected  from  the  ad- 
verse consequences  of  mining. 

Some  commenters  urged  deleting 
Secrtion  817.124  entirely  and  allowing 
States  to  formulate  Individual  regula- 
tions regardlrig  surface  owner  protec- 
tion. These  suggestions  were  rejected. 
The  Office  felt  that  to  allow  multiple 
and  unrelated  regulations  would  result 
in  many  programs  with  no  predictable 
unifying  theme  or  minimum  criteria. 
Section  501(b)  of  the  Act  requires  the 
Office  to  develop  minimum  proce- 
dures, which  Is  what  this  regulation 
does.  Further  protection  c»n  be  pro- 
vided under  the  approved  regulatory 
program.  The  Office  believes  that 
Congress  enacrt«d  Section  516(bKl)  of 
the  Act  in  part  because  State  Initiative 
has  not  In  the  past  adequately  met  the 
subsidence  damage  problem.  These 
rules  Intend  to  set  the  minimum 
standards  for  futtire  State  regulation. 
Section  817.124  is  appropriate  in  that 
it  provides  options  for  the  operator 
whiile  providing  protecrtion  to  the  sur- 
face owner  and  surface  resources  In  ac- 
cordance with  the  Intent  of  the  Act. 
The  cx)nsultation  requirement  has 
been  deleted  because  It  presented  no 
real  protection,  while  affording  the 
surface  owner  an  opportunity  unfairly 
to  Interfere  with  mining  plans  by  re- 
fusing to  consult. 

A  suggestion  that  underground 
mining  should  be  prohibited  in  areas 
where  subsidence  cannot  be  prevented 
by  known  technology  was  rejected  be- 
cause its  intent  would  far  exceed  the 
intent  and  plain  meaning  of  the  lan- 
guage of  the  Act.  The  Act  recognizes 
that  subsidence  cannot  always  be  pre- 
vented, but  attempts  to  lessen  the  ef- 
fects of  subsidence,  through  planning. 
Section  817.124  has  been  redrafted  to 
strengthen  protection  of  the  surface 
owner  and  surface  values  from  damage 
caused  by  mining.  This  revised  Secrtion 
provides  Increased  protecrtlon  to  the 
surface  owner  while  still  providing  op- 
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tlons  to  the  mine  operator,  consistent 
with  the  Intent  of  the  Act  that  mining 
be  allowed  to  proceed  In  most  cases. 

9817.125    (Del«te4l] 

In  the  proposed  regulations.  Section 
817.125  would  have  required  operators 
to  establish  a  scheme  for  monitoring 
the  amount  of  subsidence  caused  by 
underground  mining,  and  specified  re- 
ports of  subsidence  to  be  updated  peri- 
odically and  given  to  the  regulatory 
authority. 

Many  comments  were  received  con- 
cerning this  Section,  all  of  which  ques- 
tioned the  requirements  of  monitor- 
ing. After  careful  consideration,  the 
Office  has  determined  that  monitoring 
programs  are  not  specifically  required 
by  the  Act;  that  monitoring  can  be  ex- 
pensive, as  demonstrated  by  the 
Bureau  of  Mines  and  the  Old  Ben  Coal 
Co.  on  a  monitoring  program  in  the  Il- 
linois coal  basin;  and  that  monitoring 
is  a  means  of  determining  movement 
and  not  a  reliable  method  of  prevent- 
ing or  mitigating  subsidence  or  result- 
ing damage. 

Accordingly.  Section  817.125  has 
been  deleted,  and  its  Intent  of  surface 
owner  protection  has  been  shifted  to 
the  more  direct  provisions  of  Section 
817.134. 

f817.1M     9«kHM««««        coaO^        Bmttw 


Section  817.ia«  proTide«  protection 
for  hydrologic  structures,  aquifers, 
public  buildings,  and  communities  by 
preventing  undMrround  mining  be- 
neath or  adjacent  to  these  structures 
where  subsidence  damage  is  likely  to 
occur.  The  regulatory  authority  is 
given  the  option  of  determining  where 
mining  may  be  permitted. 

Paragraph  (a)  provides  for  the  pro- 
tection of  perennial  streams  and  major 
impoundments  (20  acre-feet  or  great- 
er) from  underground  mining  oper- 
ations and  gives  the  regulatory  au- 
thority the  option  of  allowing  mining 
near  these  areas  if  it  can  be  shown 
that  subsidence  will  not  cause  material 
damage  to  these  water  features.  It  fur- 
ther provides  for  corrective  measures 
to  be  taken  if  material  damage  from 
subsidence  occurs  as  a  result  of  mining 
operations. 

Protection  of  aquifers  serving  as  a 
significant  source  of  water  supply  to 
any  public  water  system  is  required  by 
Section  817.126(b).  Additional  protec- 
tion is  provided  in  that  the  regulatory 
authority  may  suspend  mining  or  limit 
the  percentage  of  coal  extraction 
where  an  aquifer  may  be  subject  to 
subsidence  damage. 

Public  buildings  are  protected  from 
adverse  surface  damage  from  under- 
ground mining  operations  In  Section 
817.126<c)  by  prohibiting  mining  be- 
neath or  in  close  proximity  to  these 
structures.  This  requirement  may  be 


waived  by  the  regulatory  authority  if 
It  can  be  shown  that  subsidence  from 
mining  beneath  these  structures  will 
not  cause  material  damage. 

Section  817.126(d)  provides  the  regu- 
latory authority  with  the  option  of 
suspending  underground  coal  mining 
in  all  of  the  above  circumstances 
where  there  Is  a  threat  of  imminent 
danger  to  Inhabitants  of  urban  areas, 
cities,  towns  or  communities. 

The  Offlc«  feels  that  this  Section 
provides  an  addtional  level  of  protec- 
tion to  the  public  in  and  around  areas 
of  active  underground  coal  mining. 

One  commenter  suggested  deletion 
of  Section  817.126  to  permit  individual 
States  to  develop  separate  regulations. 
The  Office  feels  that  a  single  ap- 
proach to  protection  of  surface  facili- 
ties will  provide  consistency  of  regula- 
tion, and.  therefore,  has  rejected  the 
suggestion. 

Some  commenters  requested  that 
the  Office  not  regulate  mining  be- 
neath intermittent  streams.  The 
Office  has  determined  that  to  prohibit 
all  mining  under  intermittent  streams 
exceeds  the  intent  of  the  Act  (See  Sec- 
tion 516(c)  which  authorizes  suspen- 
sion of  mining  under  "permanent 
streams")  and  that  the  cost  of  imple- 
menting measures  to  prevent  disturb- 
ance of  Intermittent  streams  is  con- 
trary to  Section  61«<bKl)  of  the  Act 
which  requires  Implementation  of 
measures  which  are  "technologically 
juid  economically  feasible."  While  the 
intermittent  stream  provision  which 
appeared  in  the  proposed  regulations 
has  been  deleted  from  this  Section  as 
too  broad  (there  was  no  depth  beyond 
which  it  didn't  apply),  the  operator 
still  must  comply  with  the  buffer  zone 
provisions  of  Section  817.67,  If  applica- 
ble to  the  stream  In  question. 

Commenters  suggested  that  only 
mining  activity  likely  to  cause  subsi- 
dence should  be  regiilated  by  Section 
817.126  and  tiiat  mining  should  be  per- 
mitted under  structures  where 
planned  subsidence  would  cause  no 
damage,  where  surface  owners  were 
suitably  compensated,  or  where  a  deed 
granting  relief  exists.  These  sugges- 
tions were  rejected  because  language 
reg\ilatLng  only  mining  likely  to  cause 
subsidence  violates  the  Act  which  calls 
for  measures  to  prevent  material 
damage,  and  the  fact  that  its  likeli- 
hood Is  remote  does  not  warrant  an 
exemption  from  the  requirement.  The 
regulations  as  written  cover  both 
planned  and  unplanned  subsidence 
and  provide  protection  to  public  build- 
ings in  accordance  with  Section  516(c) 
of  the  Act.  The  contents  of  a  deed  are 
Irrelevant  to  preserving  the  value  and 
forseeable  use  of  swrfiLce  features. 

Comments  suggesting  that  the 
volume  of  protected  Impoundments  be 
reduced  from  20  acre  feet  to  five  acre 
feet  were  rejected  because  the  suggest- 


ed volume  is  far  too  small  to  qualify  as 
a  major  Impoundment  as  specified  in 
Section  817.49  and  Part  77.216<aKl)  of 
MSHA  regulations.  The  reader  Is  re- 
ferred to  the  preamble  discussion  of 
Section  816.49  for  a  discussion  of  the 
rationale  for  the  20  acre  foot  cut-off, 

Commenters  suggested  that  the  reg- 
ulatory authority  be  allowed  the 
option  of  permitting  mining  under 
structures  where  it  determined  that  no 
subsidence  damage  will  result.  This 
provision  is  now  found  in  both  Para- 
graphs (a)  and  (c). 

The  last  sentence  of  Section 
817.126(a)  has  been  modified  to  re- 
quire corrective  action  if  damage  Is 
caused,  in  order  to  comply  with  Sec- 
tion 516(bKl)  of  the  Act,  in  a  manner 
which  does  not  restrict  the  operation 
to  specific  types  of  corrective  meas- 
ures. Now  the  measures  most  appro- 
priate for  the  site  can  be  Implemented. 

Section  817.126(b)  has  been  modified 
in  response  to  comments  to  read  "any 
aquifer  that  serves  as  a  significant 
source  of  water  supply  to  any  public 
water  system."  This  suggestion  was  in- 
corporated into  the  regulations  since 
many  towns  and  cities  obtain  signifi- 
cant portions  of  their  water  from  more 
than  one  source.  This  modification 
provides  additional  protection  to  the 
public  over  the  proposed  rules  which 
only  protected  aquifers  which  were 
the  "sole"  source  of  supply.  Protection 
of  private  water  supply  wells  affected 
by  damaged  aquifers  Is  aseured  by  Sec- 
tion 783.18  of  these  regulations. 
«  Section  817.126(d)  was  added  to  im 
plement  Section  616(c)  of  the  Act  con- 
cerning the  presence  of  imminent 
danger  from  mining  operations. 

Several  comments  were  received  con- 
cern in  the  term  "adjacent"  In  Section 
817.126(a).  The  Office  feels  that  guid- 
ance as  to  the  appropriate  definition 
of  this  term  can  be  found  in  Section 
817.57  of  the  regulations  and  refers  in- 
terested readers  to  the  preamble  dis- 
cussion for  that  Section.  Of  course. 
State  programs  can  more  specifically 
define  this  concept  as  long  as  adequate 
protection  for  the  water  body  is  as- 
sured. The  intent  of  the  word  "adja- 
cent" is  to  prohibit  activities  which 
may  cause  subsidence  In  such  proxim- 
ity to  streams  and  Impoundments  that 
the  functioning  of  the  feature  might 
be  Jeopardized.  As  noted  above,  the 
angle  of  draw,  within  which  subsi- 
dence can  occur,  may  be  as  great  as  70 
degrees  and  should  be  taken  into  ac- 
count In  the  context  of  determining 
appropriate  distances  within  which 
not  to  mine. 

a  817.131  and  817.132    CcMsUon  of  oper- 
ations. 

These  Sections  are  substantially 
identical  to  the  corresponding  Sec- 
tions of  I*art  816.  The  reader  is  re- 
ferred to  the  appropriate  portions  of 


the  Preamble  for  Sections  816.131- 
816.132  for  information  concerning 
the  technical  basis  and  statutory  au- 
thority for  these  Sections.  In  addition 
to  the  Sections  of  the  Act  cited  in 
those  portions  of  the  Preamble,  these 
Sections  are  based  on  Section  516  of 
the  Act.  All  Issues  considered  for  Sec- 
tions 816.131  and  816.132  were  also 
considered  for  these  sections  and  simi- 
larly decided.  (Additional  comments 
received  on  specific  parts  of  Sections 
817.131  and  817.132  are  addressed 
below:) 
Section  817.131(a). 

Several   commenters   suggested   the 
deletion   of  this   paragraph   entirely. 
However,    temporary    Interruption    in 
production  operations  still  necessitates 
ventilating    and    maintaining    under- 
ground   entries   and /or    passageways, 
hence  closure  of  surface  access  open- 
ings Is  not  appropriate  and  would  be 
unsafe  and  unacceptable.  There  are 
many    areas    in    underground    mines 
where     production     ceases     at    some 
normal  phase  of  the  total  mine  oper- 
ations, which  could  fall  In  the  tempo- 
rary  category  as   formerly   proposed 
and  yet  still  be  required  for  total  mine 
production.  As  a  result,  the  wording 
"maintain  all  surface  access  openings" 
was  added  to  make  it  clear  tht  a  par- 
tial closing  does  not  require  complete 
shutdown. 
Section  817.132(a). 
Several  commenters  suggested  that 
the  phrase  "this  Chapter  and  accord- 
ing   to"    be    deleted    from    Section 
817.132(a).  They  contended  that  cur- 
rent State  regulations  for  shaft  and/or 
portal   sealing   together  with   an   ap- 
proved    State     regulatory     program 
would    suffice    and    not    require    the 
phraseology  originally  proposed.  This 
suggestion  was  rejected.   By  deleting 
"this  Chapter  and  according  to",  this 
Section  could  be  Interpreted  as  super- 
seding   the   specifics   contained   else- 
where in  this  Chapter,  Including  Sec- 
tions   817.13,  -817.15.    817.101-817.117 
and  others,  which  Is  not  the  intent. 
Section  817.132(b). 
Several  commenters  suggested  var- 
ious revision  to  this  Section.  The  sug- 
gestion was  made  that  only  surface 
equipment,  structures,  or  other  facili- 
ties not  required  or  approved  shall  be 
removed.  This  suggestion  was  accept- 
ed, as  underground  equipment,  struc- 
tures, and  equipment  should  not  have 
to  be  removed  if  their  remaining  poses 
no  threat  to  the  envirorunent  or  public 
safety.    Also,    when    an    operation    is 
ceased  permanently  all  entrances  to 
the  underground  mine  will  be  sealed 
and   the   equipment   should   pose   no 
threat    to    the    environment    or    the 
health  and  safety  of  the  public. 

(  817.133    Post-raining  land  use. 

This  Section  is  substantially  identi- 
cal to  the  corresponding  Section  of 


Part  818.  The  reader  is  referred  to  the 
appropriate  portions  of  the  preamble 
for  Section  816.133  for  information 
concerning  the  statutory  authority, 
technical  basis  and  alternatives  consid- 
ered for  this  Section.  In  addition  to 
the  statutory  authority  cited  in  Sec- 
tion 816.133,  authority  for  this  Section 
is  found  in  Section  516  of  the  Act.  The 
Office  considers  the  needs  for  post- 
mining  land  use  controls  to  be  suffi- 
ciently similar  to  warrant  substantial- 
ly Identical  criteria  tor  both  surface 
and  underground  operations. 

Several  commenters  raised  Issues  re- 
lated to  specific  sections  of  Section 
817.133  which  were  also  raised  In  con- 
nection with  Section  816.133:  These 
issues  are  discussed  and  resolved  in 
the  preamble  to  Section  816.133  and 
revised  language  has  been  incorporat- 
ed in  Section  817.133  where  changes 
were  also  made  in  Section  816.133. 
These  Issues  Include  objections  to:  (1) 
the  phrase  "and  had  been  properly 
managed"  in  Sections  816.133(b)  and 
817.133(b);  (2)  the  compatibility  re- 
quirement of  Sections  816.133(cKl) 
and  817.133(c)(1);  (3)  tha  letter  of  com- 
mitment required  under  Sections 
816.133(c)(4)  and  817.133(c)(4)  and  (4) 
the  inclusion  of  "other  appropriate 
professionals"  in  Sections  816.133(cK5) 
and  817.133(c)(5). 

In  addition,  editorial  changes  in  Sec- 
tion 816.133  made  since  the  proposed 
regvilatlons  and  changes  made  in  con- 
nection with  the  Office's  consideration 
of  comments  on  Section  816.133  have 
also  been  made  in  Section  817.133. 
These  changes  Include:  (1)  addition  of 
"before  permanent  abandonment"  in 
Section  817.133(c)  (Introductory  para- 
graph); (2)  the  60-day  notice  require- 
ment In  Section  817.133(cMl)  and 
(c)(8);  (3)  deletion  of  "needs"  in  Sec- 
tion 817.133(cM2)  and  (4)  the  reference 
to  the  bonding  regulations  sections  In 
Section  817.133(cK9). 

Some  commenters  suggested  that 
the  differences  between  surface  and 
underground  mining  operations  man- 
dated that  Sections  816.133  and 
817.133  not  be  identical.  Specifically, 
these  commenters  stated  that  Sections 
817.133(b)  and  817.133(c)  should  be  re- 
vised to  take  Into  account  the  long  life 
of  an  underground  mine.  The  Office 
considered  making  revisions  to  Section 
817.133  to  reflect  differences  In  unde- 
ground  mining  as  well  as  the  alterna- 
tive of  making  no  change.  Reviewers 
apparently  overlooked  the  fact  that 
each  five  year  phase  of  an  under- 
ground mining  operation  must  be  sep- 
arately permitted.  (Section  782.17). 
(There  are  exceptions  if  an  operator 
can  make  the  necessary  showing  under 
Section  786.25(a)  of  the  regulations.) 
Thus,  for  most  operations  there  are  es- 
sentially no  differences  in  planning 
post-mining  land  uses  for  the  two 
types  of  mining.  Therefore,  while  lan- 


guage has  been  added  in  Section 
817.133(a)  to  reflect  that  surface  land 
areas  affected  by  mining  (as  opposed 
to  "all  affected  areas")  are  of  c»ncem 
in  underground  operations,  no  other 
changes  to  this  section  were  made. 

$817,150-817.176    Roads. 

These  Sections  have  been  developed 
to  Implement  permanent  environmen- 
tal protection  performance  standards 
for  the  design,  construction,  recon- 
struction, utilization,  maintenance, 
and  restoration  of  roads  at  under- 
ground coal  mining  operations.  These 
regulations  are  aimed  at  ensuring  that 
the  mine  road  operations  will  not  pol- 
lute water  resources,  or  damage  fish 
and  wildlife  habitat,  or  public  or  pri- 
vate property.  Authority  for  these  sec- 
tions is  found  in  Sections  102.  201.  501, 
503,  504,  515,  516,  and  701  of  the  Act. 

These  sections  are  substantially  like 
the  corresponding  sections  of  Part  816. 
The  reader  is  referred  to  the  appropri- 
ate portions  of  the  Preamble  for  30 
CPR  Part  816  for  information  con- 
cerning the  technical  basis,  alterna- 
tives considered,  rationale  for  the  reg- 
ulations adopted,  disposition  of  com- 
ments, and  statutory  authority  for 
these  sections.  Every  comment  re- 
ceived on  the  mine  road  regulations 
was  looked  at  both  from  a  surface  and 
underground  mining  activity  perspec- 
tive and  disposed  of  similarly  for  both 
mining  situations. 

Permanent  regulations  for  roads 
used  in  connection  with  underground 
mining  activities  Incorporate  the 
three-tier  road  classification  system. 
The  definition  of  each  class  of  road  Is 
found  In  30  CFR  701.5  and  is  based 
upon  the  planned  volume  of  traffic, 
speed,  and  weight  of  vehicle  used 
above  ground,  outside  of  the  under- 
ground mine  workings.  There  is  noth- 
ing In  the  nature  of  the  kind  of  sur- 
face or  undergroimd  coal  mining  activ- 
ities that  would  lead  to  distinctly  dif- 
ferent road  requirements  and  regula- 
tions for  surface  mines  as  opposed  to 
deep  mines. 

The  organization  of  the  three  types 
of  road  classifications  are  as  follows: 

Class  I  Roads— Sections  817.150- 
817.156 

Class  II  Roads— Sections  817.160- 
817.166 

Class  III  Roads— Sections  817.170- 
817.176 

The  correlation  between  the  pro- 
posed regulations  and  the  final  regula- 
tions Is  shown  in  the  following  chart: 


Subject 


Proposed 

Final      CUk 
Refula-        I 

Uom 


Clsas 
U 


ClSM 

ni 


General... 
LocsUon.. 


B17J1   S17.150  Sn.lW    817.170 
817J3   S17.I51   817.161     817.171 
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Subject 


Proposed 

PtauJ       CtaM      Clam      Claa 
Refill*-        I  n  m 

Uom 


Design  and 

ConatnicUon 

(Indudtnc 

erosion 

control) tl7.)3   817.1S3   817.163    117.173 

Roads:  Dninage     817  34  817.153  817  183    817.173 

Surfadnc S17.3S   817.1M   817.184    817  174 

Maintenance 817.9S'   817.155   817.165      817.75 

Restoration  of 

Roads 817.38  817.156   817.166    817.176 


'Also  Includes:  817JI(a). 

1.  Many  comments  regarding  roads 
carried  the  dual  designation  of  both 
surface  and  underground  mining.  The 
disposition  of  these  comments  is  dis- 
cussed in  the  preamble  for  30  CPR 
Part  816.  The  following  additional 
comments  limited  only  to  roads  relat- 
ed to  underground  mining,  were  also 
received: 

2.  A  commenter  suggested  allowing 
variances  for  site-specific  conditions 
on  the  grade  requirements  for  pre-ex- 
isting roads.  This  concern  is  covered 
by  the  existing  structures  provisions 
of  30  CFR  701.11(e).  784.12  and  786.21. 
This  comment,  all  was  considered  in 
developing  new  requirements  for  the 
three  classes  of  roads  which  are  appro- 
priately based  on  the  volume  of  traf- 
fic, and  the  weight  and  speed  of  vehi- 
cles using  the  road.  (U.S.  Forest  Serv- 
ice 1977  Sections  24.  Parker.  P.E.  1965 
Fig.  1;  Kaufman  1977.  p.  19.) 

3.  Some  comments  objected  to  the 
requirement  to  crown  or  reslope  a 
road  to  a  drainage  ditch.  Others  ob- 
jected to  a  '/^  inch  per  foot  for  crovi-n- 
Ing  or  resloping  and  proposed  a  V*  inch 
standard.  The  reader  is  referred  to  the 
preamble  discussion  of  30  CFR 
81«.152(dKl0)  and  816.162(dKlO)  for 
information  and  rationale  for  chang- 
ing to  a  ^4  inch  standard. 

4.  A  few  comments  expressed  con- 
cern over  the  rigid  24-lnch  lift  restric- 
tion proposed  for  road  embankments. 
The  comments  urged  greater  flexibil- 
ity for  site-specific  conditions  and  that 
a  maximum  lift  thickness  of  4-feet  be 
allowed  Instead  of  24-inches  as  pro- 
posed. Construction  of  embankments 
for  roads  in  several  States  must  be  on 
12-lnch  lifts.  The  Office  has  revised 
the  standards  to  an  upper  limit  of  36- 
inches  for  Class  I  and  Class  II  Roads. 
The  Office  has  not  established  lift 
standards  for  Class  III  Roads  due  to 
side  cast  construction  procedures 
(Kaufman,  1977  fig.  18).  The  reader  is 
referred  to  the  Preamble  discussion  of 
Sections  816.150-816.178  for  further 
information  on  this  subject. 

5.  Some  commenters  objected  to  the 
word  "horizontal"  in  proposed  Section 
817.33(cK3)  stating  it  Is  an  unworkable 
condition  to  require  a  horizontal  lift 
placement  on  a  vertical  grade.  The 
Office  recognized  this  problem  and 
changed  the  language  for  Class  I  and 
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Class  II   Roads   to   read,   "spread   in 
successive  uniform  layers." 

6.  A  few  comments  objected  to  com- 
paction requirements  in  Section 
817.33(cK5).(6).  The  reader  is  referred 
to  the  Preamble  discussion  of  Section 
816.152(d)(5K6)  and  816.162(d)(5X6) 
for  information  and  rationale  for  the 
final  standard. 

7.  few  comments  suggested  proposed 
Section  817.38(b)  be  deleted  entirely. 
The  comments  suggested  the  removal 
and  disposal  of  all  road-surfacing  ma- 
terials was  unnecessarily  restrictive. 
The  rationale  was  that  road  surfacing 
in  many  cases  is  a  limestone  or  slag  by- 
product and  not  asphalt.  Therefore, 
complete  removal  of  the  nonasphalt 
material  would  be  unnecessary.  The 
Office  did  not  believe  a  language 
change  was  needed.  The  interpreta- 
tion of  30  CFR  817.156(b)  and 
816.166(b)  is  that  unsuitable  road  ma- 
terial which  is  detrimental  to  vegeta- 
tion establishment  and  growth  shall 
be  disposed  in  accordance  with  30  CFR 
817.89.  and  that  other  surfacing  mate- 
rial may  be  sacrificed,  topsoiled  and 
revegetated  tf  authorized  by  the  regu- 
latory authority. 

i  817.1M    Other  traniiportatioa  facilities. 

1.  The  authority,  basis  and  purpose 
of  Section  817.180  Is  the  same  as  for 
Section  816.180  of  Subchapter  K. 
except  that  Section  518  of  the  Act  pro- 
vides additional  statutory  authority. 
The  reader  Is  referred  to  the  preamble 
discussion  of  30  CFR  Section  816.180 
for  a  discussion  of  issues  relevant  to 
Section  817.180. 

This  Section  Is  intended  to  ensure 
that  transportation  facilities  other 
than  roads,  which  are  located  within 
the  mine  plan  area  are  constructed,  re- 
construced.  used  and  maintained  in  a 
way  that  furthers  the  environmental 
and  other  goals  of  the  Act. 

Section  817.180(a)  identifies  specific 
environmental  situations  which  must 
be  addressed  by  the  mine  operator 
during  the  design,  construction  and 
use  of  these  transportation  facilities. 
These  performance  standards  will 
assure  compliance  with  Sections 
516(b)(9)  and  (11)  of  the  Act. 

Sections  817.180(b)-(d)  addresses  the 
minimization  of  damage  to  other  relat- 
ed environmental  values,  also  identi- 
fied in  Section  516(bKll)  of  the  Act. 
while  Section  (e)  protects  both  public 
and  private  land  owner  interests  from 
damage  resulting  from  transportation 
facilities  other  than  roads.  The  Office 
feels  that  these  performance  stand- 
ards arc  necessary  to  assure  the  mine 
operator  will  comply  with  the  fuU 
Intent  of  the  Act.  This  Section  has 
been  renumbered  to  Section  817.180 
from  Section  817.36  to  be  consistent 
with  renumbering  of  Part  817  of  the 
final  regulations,  while  allowing  it  to 


immediately  follow  the  rules  related 
to  roads,  where  it  logically  belongs. 

2.  One  comment  argued  Section 
817.8(Kd)  should  explicitly  require 
compliance  with  30  CFR  817.95.  re- 
garding air  resource  protection.  Sec- 
tion 817.95(b)(l)-<19)  specifically  sug- 
gest some  air  pollution  control  meas- 
ures which  may  l>e  applicable.  Howev- 
er, the  particulau-  facility  may  require 
other  controls,  and  may  require  atten- 
tion to  pollution  in  addition  to  fugitive 
dust.  Accordingly,  the  broader  lan- 
guage of  Section  817.180(d)  has  been 
retained,  although  Section  817.95  will 
also  apply  to  these  facilities. 

3.  A  commenter  recommended  delet- 
ing all  of  Paragraph  (d).  This  was  not 
accepted  because  Sections  515(bK4). 
and  508(aK9)  and  516(6X10)  of  the  Act 
specifically  require  compliance  with 
applicable  air  quality  laws  and  regula- 
tions and  siny  applicable  health  and 
safety  standards. 

{817.181     Support  facilities  and  uUlity  in- 
stallations. 

1.  The  authority.  iMisis.  and  purpose 
of  this  Section  are  the  same  as  for  Sec- 
tion 816.181  of  this  Subchapter,  except 
that  additional  authority  for  this  sec- 
tion Is  found  in  Section  516  of  the  Act. 
The  reader  is  referred  to  the  preamble 
discussion  of  30  CFR  816.181  for  dis- 
cussion of  Issues  relevant  to  this  Sec- 
tion. 

The  literature.  State  laws  and  regu- 
lations considered  In  preparing  this 
Section  included  those  works  cited  or 
referred  to  in  the  preamble  sections 
which  discuss  Sections  817.41-817.56. 
817.111-117  and  817.131  and  132. 

2.  Support  facilities  as  Identified  in 
Section  817.181(a)  are  considered  for 
the  purposes  of  these  regulations  to  be 
the  same  as  or  similar  to  those  facili- 
ties identified  in  30  CFR  816.181(a). 
Discussion  of  each  of  the  subpara- 
graphs within  this  Section  is  the  same 
as  set  forth  for  Section  816.181  In  this 
Preamble. 

Section  817.181  has  been  renum- 
Ijered  from  Section  817.39  of  the  pro- 
posed regulations  to  be  consistent  with 
the  renuml>ering  of  Part  817  and  to 
keep  it  together  with  other  regula- 
tions which  relate  to  similar  facilities. 

All  comments  reviewed  In  the  prepa- 
ration of  the  final  version  of  30  CFR 
816.181  were  reviewed  in  the  context 
of  Section  817.181  and  similarly  dis- 
posed of.  because  the  Office  finds  that 
the  differences  in  surface  and  under- 
ground mining  do  not  warrant  differ- 
ent rules  for  these  facilities  and  instal- 
lations. 

3.  A  commenter  argued  that  the 
words  "and  related  environmental 
values"  in  Paragraph  817.181(aKl) 
should  be  deleted.  The  comment  was 
justified  on  the  grounds  that  related 
environmental  values  are  undefined  in 
the  regulations  and  leaving  the  phrase 


in  the  rule  might  lead  to  severe  eco- 
nomic consequences  for  an  operator. 
The  phrase  was  not  deleted,  however, 
because  it  is  the  language  used  in  Sec- 
tion 516(b)(ll)  of  the  Act.  and  sUte 
regulatory  authorities  are  given  the 
opportunity,  in  the  first  instance,  to 
implement  the  full  intent  of  that  stat- 
utory Section.  This  is  in  keeping  with 
the  Intent  of  Section  101  of  the  Act 
that  the  primary  responsibility  for  de- 
veloping regulation  should  rest  with 
the  States. 

4.  A  commenter  suggested  the  word 
"prevent"  in  Section  817.181(b)  should 
be  changed  to  "minimize".  Sound  engi- 
neering practice  minimizes  the  inter- 
ruption of  electrical  power  lines 
shared  by  more  than  one  customer, 
but  does  not  guarantee  that  it  will 
never  happen.  The  suggestion  was  ac- 
cepted and  the  language  revised  ap- 
propriately. 

5.  A  commenter  argued  that  the  reg- 
ulations in  Section  817.181(b)  should 
provide  an  exception  when  the  appli- 
cant for  a  permit  possesses  a  severenc» 
deed  specifically  granting  subsidence 
relief.  However,  the  Act  requires  mini- 
mization of  adverse  effects  of  mining 
including  subsidence  damage.  The  sug- 
gestion was  rejected  l)ec»use  agree- 
ments between  private  parties  alone 
will  not  be  permitted  to  undermine 
the  protection  of  public  values  guaran- 
teed by  the  Act.  Accordingly,  regula- 
tory authority  approval  is  required 
under  the  final  phrase  of  Section 
817.181(b)  Subsidence  is  discussed  in 
detail  under  Sections  784.20  and 
817.121-817.126  of  the  final  regula- 
tions. 

6.  A  commenter  indic^ated  that  util- 
ity services  other  than  those  listed 
should  be  protecrt«cL  The  Act  refers  to 
the  protection  of  public  property 
within  the  permit  area,  which  may  not 
he  limited  to  the  examples  cited.  Sec- 
tion 817(b)  has  been  revised  to  recog- 
nize additional  utility  services,  includ- 
ing water  and  sewage,  and  states  are 
invited  to  add  to  this  list  of  utilities  in 
their  State  programs  if  additional 
facilities  exist  in  coal  regions  within 
their  l>orders. 

Several  commenters  suggested  dele- 
tion of  Section  817.181(b).  However, 
the  Office  has  determined  that  this 
Section  is  necessary  to  meet  the  re- 
quirements of  Sections  516(bKl). 
51«(bK7)  and  516(bXlO)  of  the  Act. 
with  respect  to  underground  coal 
mining  operations. 

PART  818— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—CONCURRENT SURFACE 
AND  UNDERGROUND  MINING 

This  Part  contains  the  applicable 
perfonnanc;e  standards  for  any  person 
who  conducts  or  proposes  to  conduct  a 
combined    surface    and    underground 
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mining  operation  in  such  a  manner 
'  that  the  operation  will  not  conform  to 
the  requirement  for  contemporaneous 
reclamation.  This  Part,  together  with 
Section  785.18.  is  designed  to  imple- 
ment Sections  515(bM12)  and  (b)(16) 
of  the  Act.  The  reader  is  referred  to 
the  Preamble  discussion  for  Section 
785.18  for  a  discussion  of  issues  rele- 
vant to  this  Part.  This  Part  provides 
for  issuance  of  a  variance  for  specific 
areas  within  the  reclamation  plan 
from  the  requirement  that  the  recla- 
mation efforts  proceed  as  contempora- 
neously as  practical,  in  order  to  permit 
underground  mining  operations  to  l>e 
conducted  prior  to  reclamation.  Any 
person  who  conducts  or  proposes  to 
conduct  a  combined  surface  mining 
and  underground  mining  operation 
which  cannot  conform  with  the  re- 
quirement for  contemporanous  recla- 
mation must  obtain  a  variance  as  spec- 
ified In  this  Part. 

S  818.1     Scope  and  818.2    Objectives. 

These  Sections  present  the  scope 
and  objectives  of  this  Part.  Minor  edi- 
torial changes  have  been  made  to  clar- 
ify the  versions  of  these  Sections  as 
proposed  on  September  l6,  1978; 

§818.4     Responsibilities. 

This  Section  has  been  modified  from 
the  proposed  regulations  on  responsi- 
bilities of  persons  engaged  in  mining. 
This  change  has  been  made  to  clarify 
how  this  Part  applies  to  mining  activi- 
ties and  does  not  represent  a  substan- 
tive change. 

As  stated  in  Section  818.11.  the  regu- 
latory authority  may  approve  a  vari- 
ance to  the  requirement  for  contempo- 
raneous reclamation  after  the  appli- 
cant shows  the  necessity  for  the  pro- 
posed concurrent  operations.  Such  a 
variance  shall  only  be  permitted  for 
the  area  and  for  only  such  time  as  nec- 
essary to  facilitate  the  underground 
mining  operations.  A  cross-reference 
to  Section  785.18  now  has  been  added 
to  help  the  reader  find  the  applicable 
permit  regulations. 

Proposed  Section  818.12  set  forth 
the  criteria  for  requesting  a  variance 
for  a  specific  area  within  the  permit 
area  for  combined  surface  mining  and 
underground  mining  activities.  Also, 
the  proposed  regulations  contained  a 
Section  818.13  which  provided  for 
review  of  variances  granted  under  this 
Part.  Both  of  these  proposed  sections 
have  been  deleted  because  they  dupli- 
cated provisions  in  Section  785.18  and 
are  therefore  unnecessary. 

S  818.13    Compliance  with  rariance  terms. 

This  Section,  which  was  proposed 
Section  818.15.  states  that  each  person 
granted  a  variance  under  this  Part 
shall  comply  with  all  the  requirements 
under  30  CFR  785.18  and  with  all  ap- 
plicable performance  standards  of  this 
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Subchapter  and  the  regulatory  pro- 
gram. Any  delay  in  compliance  must 
proceed  as  authorized  by  the  permit 
variance  and  shall  achieve  the  pur- 
poses for  which  the  variance  is  grant- 
ed. As  proposed,  the  term  "non-com- 
pliance" was  used  where  "delay  in 
compliance"  appears  in  the  final  rule. 
This  change  was  made  to  emphasize 
that  reclamation  must  eventually  be 
a<x:omplished  and  that  this  variance 
does  not  excuse  compliance  forever, 
but  only  so  long  as  necessary  to  facili- 
tate underground  mining. 

$818.15    Additional     performance     stand- 
ards. 

This  Section,  proposed  as  Section 
818.16.  sets  forth  additional  perform- 
ance standards.  A  500-foot  barrier 
pillar  of  coal  is  required  to  be  main- 
tained between  active  or  abandoned 
surface  and  underground  mining  oper- 
ations as  required  in  Section 
515(bX12)  of  the  Act.  Permission  for 
variance  to  this  requirement  must  be 
obtained  by  the  applicant  in  order  to 
conduct  concurrent  surface  and  under- 
ground mining  operations.  Such  a  vari- 
ance must  be  approved  by  the  regula- 
tory authority  and  the  Mine  Safety 
and  Health  Administration  (MSHA), 
only  after  finding  that  a  variance  to 
the  500-foot  barrier  pillar  of  coal  is 
necessary  to  improve  recovery  of  min- 
eral resources,  for  abatement  of  water 
pollution,  or  for  elimination  of  haz- 
ards to  the  health  and  safety  of  the 
public.  One  conunenter  suggested  that 
Sections  818.15(aXl)  and  818.15(aX2) 
be  Joined  by  the  conjunction  "or." 
This  change  would  clarify  that  the 
regulatory  authority  has  the  latitude 
to  consider  a  request  for  a  bairrler 
pillar  vsuiance.  if  anyone  of  the  above 
three  conditions  were  satisfied.  The 
Office  believes  that  meaning  is  con- 
tained In  the  language  without  the  ad- 
dition of  the  word  "or"  and.  according- 
ly, no  change  has  been  made  in  the 
final  rules. 

This  Issuance  of  a  variance  under 
this  Part  sliall  in  no  way  reduce  the 
protection  afforded  the  health  and 
safety  of  workers,  nor  shall  it  prevent 
compliance  with  the  requirement  that 
surface  water  not  be  permitted  to 
enter  the  underground  workings 
unless  approved  by  the  regulatory  au- 
thority. Section  818.15(a)  is  included 
to  emphasize  this  requirement,  which 
also  appears  in  Section  816.79. 

One  comment  was  received  which 
suggested  reducing  the  -500-foot  bar- 
rier of  coal  to  a  maximum  of  200  feet. 
This  suggestion  has  been  rejected.  Sec- 
tion 515(bK12)  of  the  Act  specifically 
states  that  a  500-foot  barrier  of  coal  be 
maintained  l>etween  active  and  aban- 
doned surface  and  underground 
mining  operations  in  order  to  prevent 
breakthroughs  and  to  protect  the 
health  and  safety  of  miners.  The  regu- 
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lations  do.  however,  provide  for  a  vari- 
ance of  the  500-foot  barrier  require- 
ment If  the  appropriate  government 
agencies  find  that  a  lesser  distance 
may  be  permitted  and  wlU  satisfy  one 
of  the  requirements  in  Section 
818.16(a). 

PART  819— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS-AUGER MINING 

Part  819  sets  forth  environmental 
protection  performance  standards,  in 
addition  to  the  regulations  found  in 
Part  816.  for  the  conduct  of  auger 
mining  operations  to  prevent  adverse 
environmental  effects  from  augering 
operations  and  to  ensure  maximum  re- 
covery of  mineral  resources.  The  pre- 
amble for  proposed  Part  819  at  43  Fed. 
Reg.  41786  (September  18.  1978)  is  in- 
corporated by  reference  and  sets  forth 
the  basis,  purpose,  and  some  of  the  al- 
ternatives considered  by  GSM  in  draft- 
ing this  Part. 

S  819.1     Scope. 

Section  819.1  states  that  the  Part  ap- 
plies in  addition  to,  and  not  instead  of. 
Part  816.  Editorial  changes  have  been 
made  since  the  proposed  regulations 
were  published  in  order  to  clarify  this 
intention. 

1 819.1 1     Aug«r    mininr    AiMitional    per- 
formance ftandards. 

Paragraph  (a)  is  intended  to  ensure 
reasonable  access  to  coal  reserves  con- 
ceivably recoverable  by  underground 
methods  when  augering  fails  to  leave 
suitable  places  to  establish  entries  for 
underground  mining.  The  surface 
mining  operation  and  the  reclamation 
must  be  carried  out  with  consideration 
for  the  possibility  that  the  remaining 
reserves  could  be  mined  in  the  future. 
If  an  underground  mine  is  planned 
and  the  requirements  of  Part  818  are 
met,  the  regulatory  authority  may 
allow  for  a  delay  in  reclaiming  the 
entry  area.  This  delay,  however,  does 
not  mean  that  the  site  should  not  be 
reclaimed. 

Several  commenters  thought  that 
the  wording  of  Section  819.11(a) 
should  be  changed  by  deleting  the  ref- 
erence to  reclamation.  However.  Sec- 
tion 515(bK9)  of  the  Act  is  clear  that 
the  purpose  of  the  special  augering 
provisions  Is  to  maximize  recoverabi- 
lity  of  mineral  resources  that  would 
otherwise  remain  after  reclamation. 
not  as  a  substitute  for  reclamation. 

Various  comments  were  received  re- 
garding how  to  determine  the  necessi- 
ty of  leaving  undisturbed  sections  of 
coal  in  areas  where  the  remaining  re- 
serves may  not  be  siisceptible  to  un- 
derground mining.  The  alternatives 
which  were  considered  durii\c  this 
final  rulemaking  were:  Permit  no  vari- 
ance to  the  requirement  for  leaving 


unmined  coal  pillars;  and  provide  a 
variance  to  permit  complete  mining  of 
the  outcrop  area. 

To  accept  the  first  alternative  would 
facilitate  access  to  coal  seams  from  the 
area  where  the  highwall  was  located. 
However,  the  Office  believes  that  in 
some  instances,  once  an  area  is  re- 
claimed, insufficient  reserves  might 
remain  to  warrant  redlsturblng  the 
area  to  extract  the  remaining  coal. 

The  Office  has  selected  the  second 
alternative  because  a  principal  pur- 
pose of  the  Act  is  to  encourage  a  maxi- 
mum recovery  of  the  mineral  re- 
sources. The  250-foot  requirement 
may  be  waived  by  the  regulatory  au- 
thority under  conditions  where  coal 
reserves  would  be  lost  with  little  llliell- 
hood  of  increasing  the  underground 
recoverable  reserve.  Some  situations 
where  this  might  occur  are  mountain- 
tops  or  spurs  where  the  remaining  re- 
serves are  too  limited  for  underground 
development,  or  the  seam  is  already 
underground-mined  to  its  maximum 
practical  extent  in  the  area  planned 
for  augering.  Additional  language  has 
been  inserted  in  the  regulations  to 
clarify  the  circimistances  where  the 
unmined  coal  need  not  be  left  l)ecause 
it  is  not  practical  to  underground  mine 
the  reserves. 

As  proposed  on  September  18.  1978. 
Section  819.11(a)  contained  the  lan- 
guage of  Section  515(bX12)  of  the  Act. 
which  provided  that  the  potential  for 
recoverabillty  after  "reclamation"  has 
to  be  maximized.  Several  commenters 
thought  that  this  was  misleading, 
since  the  Act's  goal  is  to  maximize  re- 
covery during  augering  (Section 
515(b)(1)).  as  well  as  after  reclamation 
(Section  515(bX12)).  Accordingly,  the 
language  has  been  revised  to  refer  to 
surface  mining  activities,  not  reclama- 
tion. 

Section  819.11(b)  requires  the  con- 
sent of  the  regulatory  authority. 
MSHA.  and  the  State  mine  safety 
agency  for  augering  closer  than  500 
feet  to  an  underground  mine. 

One  comment  wtis  received  suggest- 
ing a  reduction  of  the  500-foot  dis- 
tance requirement  between  auger  and 
underground  mining.  The  argument 
was  made  that  West  Virginia  safety 
laws  require  that  no  boreholes  are  to 
be  drilled  in  underground  mines 
within  50  feet  of  surveyed  abandoned 
workings  or  200  feet  of  other  knowTi 
workings  which  provides  adequate  pro- 
tection. Section  515(bK12)  of  the  Act 
requires  operators  to  refrain  from  s\ir- 
face  coal  mining  within  500  feet  of 
active  and  abandoned  underground 
mines  in  order  to  prevent  break- 
throughs and  to  protect  the  health 
and  safety  of  miners.  This  Section  of 
the  Act  and  Section  818.15  of  the  final 
regulations  further  allow  the  regula- 
tory authority  to  permit  an  operator 
to  mine  closer  to  an  active  or  aban- 


doned underground  mine  operation 
after  a  finding  by  the  regulatory  au- 
thority that  the  requirements  of  Sec- 
tion S15(bH12)  of  the  Act  will  be  met. 
The  present  language  in  Section 
819.11(b)  allows  adequate  opportunity 
for  the  operator  to  assure  the  regula- 
tory authority  that  auger  mining 
closer  than  500  feet  from  abandoned 
or  active  underground  mines  can  be 
conducted  safely  and  efficiently.  Ac- 
cordingly, no  change  in  the  regula- 
tions was  made  in  response  to  this 
comment. 

A  commenter  questioned  the  logic  of 
the  requirement  in  proposed  Section 
819.1  KcKl)  that  auger  holes  discharg- 
ing water  be  plugged  or  sealed  within 
72  hours.  Changes  were  made  in  this 
Section  to  shorten  and  clarify  the  reg- 
ulatory language.  The  Office  con- 
curred that  a  hazardous  or  adverse  en- 
vironmental condition  may  be  created 
by  the  sealing  of  auger  holes  emitting 
toxic-  or  acid-forming  material.  The 
language  in  this  Section  has  been  ex- 
panded to  provide  the  regulatory  au- 
thority, and  the  operator,  with  options 
of  how  best  to  handle  these  specific 
situations.  If  the  treatment  of  the  dis- 
charge water  is  a  more  realistic  and 
viable  solution,  treatment  of  the  dis- 
charge water  to  meet  applicable  water 
QuaJity  standards  may  t>e  permitted. 
The  alternative  allows  more  flexibility 
to  the  operator  and  may  result  in  a  re- 
duction of  the  toxic-  or  acld-formlng 
material  introduced  into  the  local 
water  by  having  the  discharge  treated 
inunedlately,  rather  than  discharging 
for  72  hours.  If  a  permanent  discharge 
is  anticipated,  however,  the  operator 
must  comply  with  Section  819.11(d). 

As  proposed,  this  Section  included 
specific  requirements  for  drainage 
from  unsealed  auger  holes  through 
the  backfill.  This  provision  has  been 
deleted  as  unduly  restrictive.  Other 
Sections  of  these  regulations  require 
stability  of  backfill  and  adequate 
drainage.  Deleting  the  proposed  re- 
quirements allows  the  operator  and 
the  regulatory  authority  to  develop 
specific  measures  for  the  site. 

A  few  commenters  requested  that 
the  words  "and  conservation"  be  de- 
leted from  Paragraph  819.11(e)(2)  on 
the  grounds  that  conservation  is  con- 
trary to  Section  102<k)  of  the  Act.  In 
fact.  Section  515(b)(9)  of  the  Act  spe- 
cifically authorizes  a  prohibition 
against  augering  "if  necessary  to  maxi- 
mize .  .  .  conservation  of  the  solid  fuel 
resources."  Accordingly.  08M  did  not 
modify  this  Section  in  response  to 
these  commenters'  requests. 

Many  commenters  recommended 
that  auger  mining  be  permitted  in  pre- 
viously mined  areas  without  imposing 
the  requirement  that  the  land  be  re- 
turned to  approximate  original  ooun- 
tour.  The  alternatives  considered  as  a 
result  of  these  commenta  included;  R«- 
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quire  total  reclamation:  allow  reclama- 
tion which  does  no  more  than  reduce 
the  highwall  angle  and  cover  and  seal 
the  holes:  and  allow  reclamation 
which  does  no  more  than  seal  and 
cover  the  holes,  cover  the  highwall  to 
the  maximum  extent  possible  with  the 
existing  spoil,  and  stabilize  the  re- 
maining highwall. 

At  many  sites  where  surface  mining 
operations  occurred  Ijcfore  the  Act 
was  i^fLssed.  pits  containing  significant 
augerable  reserves  were  left.  In  some 
of  these  pits,  the  disposal  of  overbur- 
den precludes  restoration  to  the  origi- 
nal contour.  This  can  occur  when  the 
spoil  has  been  spread  over  a  large  area 
rather  than  piled,  or  when  the  spoil 
has  stabilized  environmentally  and  is 
not  a  health  or  safety  hazard.  In  these 
cases,  the  environment  may  be  dam- 
aged more  by  the  attempts  at  restora- 
tion than  leaving  the  old  workings  in 
their  stable  condition,  since  tuiditional 
spoil  might  have  to  l>e  hauled  from 
other  sites,  thus  increasing  the  area  of 
disturbance. 

By  requiring  total  reclamation, 
auger  operations  conducted  in  pits 
that  predate  the  permanent  regula- 
tions must  meet  all  the  requirements 
of  the  Act.  including  elimination  of 
the  highwall  and  restoration  of  ap- 
proximate original  (premlning)  con- 
tour. Reducing  the  highwall  and  cov- 
ering and  sealing  holes  would  not  be 
possible  on  those  sites  where  insuffi- 
cient spoil  Is  available  for  complete 
covering  of  the  highwall,  and  would 
result  in  reclamation  short  of  approxi- 
mate original  contour.  Less  reclama- 
tion would  permit  the  most  auger 
mining  of  abandoned  pits,  but  would 
result  in  a  highwall  being  left  at  some 
sites. 

The  Act  requires  both  that  approxi- 
mate original  contour  be  restored  and 
that  all  hlghwalls  be  eliminated.  What 
few  variances  the  Act  authorizes  from 
approximate  original  contour  are  im- 
plemented in  Parts  824.  826.  or  other 
regulations  of  this  Subchapter.  Thus 
OSM  believes  that  the  Act  requires 
total  reclamation.  The  regulatory  au- 
thority must  prohibit  auger  mining  in 
areas  previously  mined.  If  insufficient 
spoil  is  available  to  reclaim  the  affect- 
ed lands  in  compliance  with  the  provi- 
sions of  this  Part.  Subchapter  K  and 
the  permanent  regulatory  program. 

Although  certain  coal  reserves  will 
be  removed  from  production,  the 
Office  has  required  total  reclamation 
because  the  Office  has  seen  no  evi- 
dence to  suggest  that  these  coal  re- 
serves are  critical  at  this  time.  Suffi- 
cient reserves  are  available  from  other 
sources  so  that  redisturbing  an  area 
which  cannot  be  reclaimed  according 
to  the  provisions  of  this  Subchapter  is 
not  necessary.  See  OSM's  regiUatory 
analysis  for  a  discussion  of  reserves 
lost  as  a  result   of  these  rules.  The 


Office  also  believes  that  additional 
spoil  may  be  created  if  future  econom- 
ics of  coal  production  improve,  there- 
by allowing  a  higher  overburden-to- 
spoil  ratio  which  would  allow  reclama- 
tion in  accordance  with  requirements 
to  restore  approximate  original  con- 
tour. The  Office  plans  to  initiate  an 
investigation  to  review  the  various 
physical  constraints  and  operational 
problems  which  prevent  mining  of 
these  presently  unminable  areas  and 
prevent  compliance  with  the  environ- 
mental protection  standards. 

The  Office  modified  the  proposed 
language  in  Section  819.11(eKl)  to  re- 
flect more  adequately  the  wording  in 
the  Act  in  reference  to  water  quality. 

PART  820— SPEQAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—ANTHRACITC  MINES  IN 
PENNSYLVANIA 

S  820.1     Scope. 

This  Section  provides  that  this  Part 
applies  exclusively  to  those  persons 
seeking  to  engage  in  anthracite  sur- 
face coal  mining  and  reclanaation  oper- 
ations in  Pennsylvania  under  a  regula- 
tory program  for  that  State,  and  it  im- 
plements Section  529  of  the  Act.  Spe- 
cific performance  standards  are  estab- 
lished by  this  Part  in  lieu  of  the  per- 
formance standards  found  in  30  CFR 
Parts  816-^17,  and  not  in  addition  to 
them. 

S  820.2    Objecthes. 

This  Section  requires  that  environ- 
mental protection  standards  for  an- 
thracite surface  coal  mining  and  recla- 
mation operations  be  adopted  through 
the  issuance  of  special  regulations. 
The  legislative  history  of  Section  529 
of  the  Act  and  the  Office's  under- 
standing are  such  that  the  special  pro- 
visions apply  only  to  those  States 
having  laws  which  existed  as  of 
August  3.  1977. 

Pennsylvania  was  the  only  State 
Imown  to  have  established  rules,  regu- 
lations, and  performance  standards  for 
anthracite  mines  in  effect  pn  August  3, 
1977.  The  language  of  Section  820.2 
luis  been  modified  from  the  proposed 
regulations  to  clarify  that  the  stand- 
ards being  adopted  are  those  that  were 
in  effect  on  the  date  the  Act  passed,  as 
required  under  Section  529  of  the  Act. 

{820.11     Performance    standards:    Antiira- 
cite  mines  in  Pennsylvania. 

In  drafting  this  Part,  several  differ- 
ent Approaches  were  considered.  The 
existing  structure  of  the  proposed 
standards  lists  legislation  which  di- 
rectly governs  the  conduct  of  anthra- 
cite surface  coal  operations.  At  least 
13  laws  and  regulations  have  been  en- 
acted in  Pennsylvania  which  govern 
mining  and  reclamation  practices  at 


anthracite  coal  mines.  These  laws  and 
regulations  are  listed  in  Section 
820.11(a).  The  citations  to  these  laws 
have  been  changed  from  the  proposed 
version  to  reflect  the  correct  legal  cita- 
tions. It  was  proposed  by  some  com- 
menters that  these  13  statutes  and 
regulations  should  be  annotated  to 
provide  a  guide  to  specific  perform- 
ance standards  instead  of  requiring  in- 
terested persons  to  be  knowledgeable 
of  all  13  laws.  Alternatively,  OSM  con- 
sidered promulgating  minimum  Feder- 
al environmental  performance  stand- 
ards incorporating  the  minimum  regu- 
lations required  by  Pennsylvania. 
OSM  elected  to  incorp>orate  by  listing 
the  laws  and  regulations  as  contained 
in  the  proposed  draft  of  this  Part. 
This  option  was  considered  the  more 
{ux;eptable  approach  rather  than  to 
develop  a  complex  set  of  provisions  of 
limited  applicability  that  would 
lengthen  the  regulations. 

Under  Section  820.11(b),  the  Secre- 
tary must  issue  additional  regulations 
as  necessary  when  the  Commonwealth 
of  Peimsylvania  amends  any  law  or 
regulation  issued  for  anthracite 
mining.  If  the  regulations  existing  as 
of  August  3,  1977  are  made  less  strin- 
gent in  any  manner,  the  Secretary 
must  elect  to  develop  specific  Federal 
performance  standards  to  supplement 
the  amended  State  regulation  or.  of 
considered  desirable,  the  Secretary 
may  apply  the  performance  standards 
for  surface  mining  and  underground 
coal  mining  of  Parts  816  and  817. 

The  Office  added  Section  820.11(c) 
to  incorporate  by  reference  the  13 
laws  and  regulations  found  in 
820.11(a)  of  this  Part.  This  additional 
language  will  ensure  that  the  provi- 
sions of  the  Pennsylvania  program  are 
enforceable  as  a  matter  of  Federal  law. 
It  also  requires  that  notice  of  any 
amendments  to  the  existing  laws  or 
regulations  or  promulgation  of  addi- 
tional laws  or  regtilations  regarding 
anthracite  surface  mining  and  recla- 
mation operations,  which  OSM  be- 
lieves should  be  adopted  under  the 
Act,  will  be  published  periodically  in 
the  Federal  Register.  The  periodic 
publishing  of  these  changes  will  pro- 
vide a  mechanism  for  keeping  the  gen- 
eral public,  operators,  and  other  inter- 
ested persons  aware  of  such  amend- 
ments or  changes  to  the  laws  and  reg- 
ulations listed  in  Section  820.11(a). 

PART  822— SPEQAL  PERMANENT 
PERFORMANCE  STANDARDS— OP- 
ERATIONS IN  ALLUVIAL  VALLEY 
FLOORS 

Introduction. 

Part  822  establishes  environmental 
protection  performance,  reclamation 
and  design  stanards  for  surface  coal 
mining  and  reclamation  operations  in 
the  arid  and  semi-arid  areas,  of  the 
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United  States  neceasary  to  Insure  the 
protection  and  re-eatablishment  of  al- 
luvial valley  noon  In  those  areas. 
Legal  authority  for  Part  822  Is  Section 
102.  201,  501,  503.  504.  506.  507.  508. 
509.  510.  515,  516.  517.  519  and  701  of 
the  Act. 

This  part  Is  organized  Into  four 
major  sections  which  will  apply  to  all 
surface  coal  mining  and  reclamation 
operations  on  which  affect  alluvial 
valley  floors  In  the  above  described 
areas.  Part  822  contains  several  terms 
which  are  specifically  defined  in  Sec- 
tion 701.5  of  the  regulations.  Part  822 
establishes  operational  requirements 
for  mines  which  must  first  be  permit- 
ted under  Section  786.19  of  Sub- 
chapter G. 

Applicability  to  Underground 
Mining  Activities 

(A)  The  Office  has  carefully  consid- 
ered whether  the  alluvial  valley  floor 
provisions  of  the  regulations.  Includ- 
ing the  definitions,  permit  require- 
ments, and  Part  822.  should  be  applied 
to  underground  mining  activities. 

Upon  careful  examination  of  the 
Act.  the  Office  has  concluded  that  un- 
derground milling  activities  are  sub- 
ject to  the  alluvial  valley  floor  provi- 
sions of  the  permanent  regulatory  pro- 
gram. 

Sections  510(a)  and  (b)  of  the  Act 
apply  without  qualification  to  both 
surface  and  underground  mining  activ- 
ities. Section  510(a)  establishes  gener- 
al criteria  for  review  of  both  surface 
and  underground  mining  permit  appli- 
cations submitted  pursuant  to  sections 
507  and  508  of  the  Act.  Section 
510(bK3)  of  the  Act  requires  the  regu- 
latory authority  to  find,  prior  to  ap- 
proval of  a  permit,  that  the  proposed 
operation  has  been  designed  to  pre- 
vent material  damage  to  the  hydrolo- 
gic  balance  outside  the  permit  area. 
Sections  510(bX5KA)  and  (B)  of  the 
Act  specify  the  prohibitions  on  mining 
on  alluvial  valley  floors  where  farming 
occurs.  All  of  these  sections  of  the  Act 
expressly  apply  to  both  surface  and 
underground  mining  activities  because 
of  the  use  of  the  terminology  "surface 
coal  mining  operations,"  which  Is  de- 
fined In  Section  701  (38)  to  Include 
•activities  conducted  on  the  stirface  of 
lands  subject  to  the  requirements  of 
Section  516  "of  the  Act.  which  ex- 
pressly covers  surface  effects  of  under- 
ground coal  mining  operations.  Thus, 
underground  mining  activities  regulat- 
ed under  Section  516  of  the  Act  are 
clearly  subject  to  the  alluvial  valley 
floor  provisions  of  Section  510  of  the 
Act.  MoreoN-er.  Section  516<bH9)  of  the 
Act  expressly  requires  the  operator  to 
minimize  disturbances  of  the  prevail- 
ing hydrologic  balance  at  the  mlnesite 
and  in  associated  offslte  areas  and  to 
the  quantity  of  water  In  surface 
ground  water  systems  both  during  and 
after  coal  mining  operations.   Under- 
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ground  mining  activities  can  result  In 
adverse  disturbances  such  as  subsi- 
dence which  can  cause  material 
damage  to  surface  and  ground  water 
systems  supporting  alluvial  valley 
floors. 

As  explained  In  greater  detail  at  43 
Fed.  Reg.  41782-41786  (Sept.  18.  1978). 
8Ul»idence  from  underground  mining 
can  cause  both  partial  or  complete 
dewaterlng  of  aquifers  and  streams 
which  overlay  underground  mine 
worlLlngs. 

Such  dewaterlng  would  be  caused  by 
fractures  in  the  strata  underlying  the 
aquifers  or  stream  beds.  Gross  surface 
disturbance  need  not  necessarily  be  a 
result  of  the  subsidence  which  might 
cause  such  fracturing.  Fracturing  and 
its  resulting  dewaterlng.  however, 
clearly  could  'materlRlly  damage  the 
quantity  of  water  In  surface  or  under- 
ground water  systems  that  supply"  al- 
luvial valley  floors.  In  addition,  sur- 
face operations  and  facilities  and  the 
surface  effects  of  underground  mining 
such  as  subsidence  could  'interrupt. 
diacontlnue.  or  preclude  farming  on  al- 
luvial valley  floors. 

The  Act  requires  the  operator  to 
prevent  subsidence  causing  "material 
damage"  to  waters  on  and  which 
supply  alluvial  valley  floors  outside 
the  permit  area.  Further,  as  required 
by  Sections  510<bK5HB)  and  516(bK9) 
subsidence  related  to  underground 
mining  activities  may  not  materially 
damage  the  quantity  or  quality  of 
water  In  surface  or  underground  water 
systems  that  supply  alluvial  valley 
floors  where  farming  exists.  See  pre- 
amble discussion  for  Section  785.19  in- 
corporated herein  by  reference. 

In  addition.  Section  516(bK9)  of  the 
Act  requires  operators  to  minimize  the 
disturbances  to  the  prevailing  hydrolo- 
gic balance  at  the  mlnesite  and  in  as- 
sociated offslte  areas  and  to  the  Quan- 
tity of  uMter  in  surface  ground  water 
systems  both  durliig  and  after  coal 
mining  operations.  This  protection  of 
surface  ground  water  systems  informs 
the  prohibitions  In  Sections  510<b)<3) 
tmd  (bK5)  of  the  Act  to  materially  not 
damage  waters. 

In  addition  to  the  authority  granted 
by  paragraphs  (1)  and  (9)  of  Section 
516(b)  to  regulate  subsidence  and  hy- 
drology, paragraph  (10)  provides  au- 
thority to  apply  the  performance 
standards  contained  In  Section  515  "to 
other  surface  Impacts  not  specified  in 
this  subsection".  To  the  extent  that 
the  surface  impacts  of  mining  Include 
the  dewaterlng  of  groundwater  sys- 
tems associated  with  allu\ial  vaRey 
floors,  the  requirements  of  Section  515 
would  apply.  Including  Section 
515(bK10KF)  which  requires  "preserv- 
ing throughout  the  mining  and  recla- 
mation process  the  essential  hydrolo- 
gic functions  of  alluvial  valley 
floors. . . 


Finally.  Section  916(d)  of  the  Act  re- 
quires the  application  of  "provisions  of 
Title  V  of  the  Act . . .  relating  to 
permits ...  to  siu^ace  operations  and 
stirface  Impacts  Incident  to  an  under- 
ground coal  mine  . . ."  The  permit  re- 
quirements of  Section  510(b)(5)  of  the 
Act  are  therefore,  applicable  to  under- 
ground mining  activities. 

III.  Technical  Literature. 

In  promulgating  Part  822.  OSM 
relied  on  the  technical  literature  relat- 
ing to  underground  mining  as  dis- 
cussed at  43  Fed.  Reg.  41782-41786  and 
in  the  final  preamble  for  Sections 
817.12-617.126.  as  well  as  the  litera- 
ture used  to  develop  both  the  defini- 
tions In  Section  701.6  which  relate  to 
alluvial  valley  floors  and  the  permit 
requirements  of  Section  785.19. 

rV.  Editorial  corrections. 

Several  changes  were  made  to  part 
822  to  Insure  internal  consistency 
within  the  Part  and  with  other  provi- 
sions of  the  Office's  final  rules. 

Section  822.11(a)  has  been  rephrased 
to  clarify  that  it  requires  continued 
protection  of  alluvial  valley  floors  out- 
side the  affected  area. 

Section  822.11(b)  has  been  rephrased 
to  clarify  that  it  requires  reestabllsh- 
ment  of  alluvial  valley  floors  within 
the  affected  area,  i.e.,  alluvial  valley 
floors  that  are  to  l>e  mined  or  which 
have  a  hydrologic  connection  with 
areas  that  are  to  be  mined. 

Section  822.11(c)  has  been  removed 
because  its  requirements  are  now  in- 
cluded In  the  other  paragraphs  of  the 
Section. 

Section  822.11(d)  has  been  renum- 
bered as  Section  822.11(c)  and  renudns 
unchanged. 

Section  822.14(a)  has  been  revised  to 
clarify  the  different  monitoring  re- 
quirements that  must  be  satisfied  In 
order  to  preserve  the  essential  hydro- 
logic  functions  of  alleuvlal  valley 
floors  In  unaffected  areas,  as  distin- 
guished from  reestablishing  essential 
hydrologic  functions  of  alluvial  valley 
floors  in  affected  areas.  In  the  latter 
case,  the  functions  can  be  disturbed 
but  must  be  reestablished.  These  revi- 
sions have  resulted  In  deletion  of  Para- 
graph (b).  because  its  requirements 
are  now  contained  in  paragraph  (a). 

In  Section  822.11(a)  (formerly 
822.11(a)  and  (b))  and  in  Sections 
822.14  (a)  and  (b).  the  term  "permit- 
tee" has  been  substituted  for 
"person,"  but  no  substantive  change  is 
Intended. 

V.  Cost  associated  with  spoil  handling 
technigues. 

Several  conunenters  alleged  that  the 
alluvial  valley  floor  regulations  would 
Increase  the  cost  of  producing  coal  due 
to  a  10  to  60  percent  Increase  In  spoil 
handling  costs.  These  cost  estimates 
were  derived  from  a  research  project 
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sponsored  by  the  Bureau  of  Mines  and 
conducted  by  the  Montana  Agricultur- 
al Experiment  Station  at  Montana 
State  University  (DoUhopf.  D.  J.  and 
others,  1977.  Selective  Placement  of 
Coal  Strip  Mine  Overburden  in  Mon- 
tana). This  project  assessed  the  occur- 
rence of  potentially  toxic  overburden 
in  mined  areas  adjacent  to  the  Elast 
Fork  of  Armels  Creek  in  southeastern 
Montana  and  was  done  outside  the 
area  mapped  as  a  subirrigated  alluvial 
valley  floor  during  a  reconnaissance 
survey  conducted  by  Hardaway  and 
others  (1977).  The  higher  estimated 
costs  resulted  from  plsicing  a  clay  cap 
over  selectively  placed  toxic  overbur- 
den, while  the  lower  estimated  cost 
was  associated  with  selective  place- 
ment only 

The  Office  has  decided  not  to 
'  modify  the  regulations  after  careful 
consideration  of  these  comments. 
First,  the  report  by  DoUhopf  and 
others  is  applicable  only  to  those  sdlu- 
vlal  valley  floors  where  selective  place- 
ment of  overburden  of  varying  chemi- 
cal quality  would  be  required  to  rees- 
tablish the  essential  hydrologic  func- 
tions. The  costs  identified  by  the  com- 
menters  are  thus  not  applicable  to  rec- 
lamation of  all  alluvial  vsJlcy  floors 
and  cannot  be  used  without  qualifica- 
tion as  to  their  applicabilKy.  Because 
aquifer  permeability  of  sandstone  and 
siltstones  is  recreated  automatically  in 
any  dragline  operation,  the  special 
handling  techniques  assumed  by  the 
report  are.  In  fact,  not  necessary  In  all 
cases  to  recreate  coal  aquifers  In  rees- 
tablishing alluvial  valley  floors  (see 
DoUhopf.  1977.  p.  49).  Second.  DoU- 
hopf assumed  that  selective  handling 
of  overburden  would  be  required  upon 
reaching  the  salinity  guideline  concen- 
trations established  by  the  State  of 
Montana  as  "suspect  levels"  for  exces- 
sive heavy  metals  concentrations.  The 
report  goes  on  to  qualify  its  findings 
as  follows: 

"The  presence  of  Inimical  materials . . . 
does  not  necessarily  Infer  that  these 
materials  be  specifically  handled.  It  is 
expected  that.  In  most  cases,  sufficient 
dilution  of  heavy  metals  wlU  occur 
during  the  normal  course  of  coal  ex- 
traction and  spoil  placement." 

Thus,  the  <»nunenter  Is  incorrect  In 
claiming  that  the  aUuvlal  vaUey  floor 
regulations  will  cause  a  10  to  50  per- 
cent cost  increase  In  spoils  handling  In 
all  cases.  However,  if  the  overburden 
in  a  mine  area  is  toxic,  the  costs  of  se- 
lective placement,  as  In  the  DoUhopf 
report,  may  accurately  reflect  those 
measures  required  to  comply  with  Sec- 
tions 516(bK3).  515(b)(10)  and 
615(b)(19)  of  the  Act.  More  specifical- 
ly. Section  516(b)(3)  requires  that 
toxic  materials  be  covered.  Section 
616(bK10)  requires  avoidance  of  toxic 
mine  drainage  and  Section  616(bK19) 
requires  revegetation,  aU  of  which  po- 


tentially involve  selective  placement  of 
toxic  spoils  or  require  planning  to 
achieve  dUution  with  non-toxic  materi- 
als. But  if  the  overburden  in  a  mine 
area  is  toxic,  then  the  above-cited  pro- 
visions of  the  Act  are  unavoidable  re- 
quirements regardless  whether  there 
is  an  aUuvlal  vaUey  floor  within  the 
permit  area. 

Section  822.11  appUes  the  require- 
ments of  Sections  510(b)(5)  and 
515(bK10KP)  of  the  Act  to  preserve 
the  essential  hydrologic  functions  of 
aUuvial  valley  floors  to  both  (1)  those 
aUuvlal  vaUey  floors  that  are  not  sup- 
posed to  be  disturbed  and  which  are 
therefore  "not  within  an  affected 
area"  and  (2)  those  aUuvial  valley 
floors  which  are  within  an  affected 
area,  including  the  surface  coal  mining 
and  reclamation  operation  itseU. 

Paragraph  822.11(a)  requires  oper- 
ations to  be  conducted  In  a  manner 
that  preserves  throughout  mining  the 
essential  hydrologic  functions  of  non- 
affected  aUuvlal  vaUey  floors.  AUuvlal 
vaUey  floors  that  are  not  thoroughly 
studied  pursuant  to  Sections  785.19(c)- 
(d).  because  they  are  found  to  be  hy- 
drologicaUy  isolated  from  the  oper- 
ations, must  not  be  affected  in  a 
manner  that  violates  either  Sections 
510(bK6)  or  615(bK10KP)  of  the  Act. 

Paragraph  822.11(b)  requires  oper- 
ations to  be  conducted  to  reestablish 
essential  hydrologic  functions  of  aUu- 
vlal valley  floors  within  an  affected 
area.  It  is  applicable  to  those  alluvial 
valley  floors  which  meet  the  test  of 
Section  610(bX6XA),  as  Implemented 
through  Section  785.19(c),  and  can  be 
mined  or  affected  only  as  long  as  there 
is  compliance  with  Section 
516(b)(10KF)  of  the  Act  and  aU  other 
applicable  performance  standards. 
These  aUuvlal  vaUey  floors  must  be 
studied  in  sufficient  detail  pursuant  to 
Section  785.19  (c)  and  (d)  to  identify 
their  essential  hydrologic  functions. 

A  comment  noted  that,  since  oper- 
ations which  are  subject  to  Section 
822.11(c)  as  proposed  are  typically  op- 
erations which  disturb  or  affect  an  al- 
luvial valley  floor,  it  would  be  appro- 
priate to  add  the  verb  "reestablish"  to 
that  paragraph,  as  preservation  of  the 
aUuvlal  vaUey  floor  throughout 
mining  operations  is  not  a  require- 
ment under  those  circumstances.  The 
Office  agrees  and  has  modified  the 
section  accordingly,  by  applying  Para- 
graph (a)  to  unaffected  aUuvial  vaUey 
floors  and  Paragraph  (b)  to  affected 
aUuvlal  valley  floors.  Thus.  Paragraph 
(a)  requires  protection  of  aUuvlal 
vaUey  floors  that  are  not  mined  and 
which  are  not  to  be  affected  under  the 
permit.  whUe  Paragraph  (b)  addresses 
affected  aUuvial  vaUey  floors  where 
essential  hydrologic  functions  must  be 
reestablished. 

For  clarity,  Paragraph  (c)  describes 
the  characteristics  supporting  the  es- 


sentia] hydrologic  functions  of  alluvial 
vaUey  floors.  These  characteristics 
must  be  evaluated  to  identify  such 
functions  and  must  be  monitored  to 
determine  compliance  with  the  Act. 

Section  822.12  principally  Imple- 
ments the  requirements  of  Sections 
510(bK3)  and  (6)  of  the  Act.  which 
forbid  Interruption,  discontinuance  or 
preclusion  of  farming  and  causing  ma- 
terial damage  to  alluvial  valley  floors, 
subject  to  provisions  of  Section 
510(bK5).  The  Office  believes  that 
these  Sections  of  the  Act  provide  au- 
thority to  require  cessation  of  oper- 
ations that  are  adversely  affecting  the 
alluvial  vaUey  floors;  this  provision  Is 
necessary  in  order  to  make  clear  the 
duty  of  the  regulatory  authority  and 
the  permittee  under  such  clrcimi- 
stances.  See  also  Sections  517.  518.  521, 
of  the  Act.  Language  in  the  Section 
has  been  clarified  to  indicate  that  the 
regulatory  authority  must  approve  re- 
medial measures  prior  to  resumption 
of  miiUng. 

A  commenter  requested  that  Section 
822.12(b)  be  limited  to  effects  outside 
the  permit  area.  The  Office  did  not 
accept  this  suggestion  because  it  could 
allow  Interruption,  discontinuance  or 
preclusion  of  farming  on  an  alluvial 
vtUley  floor,  and  the  commenter  of- 
fered no  evidence  that  the  Act  was  In- 
tended to  aUow  such  effects  on  farm- 
ing. 

One  conunenter  wished  to  exclude 
temporary  dewaterlng  from  the  mean- 
ing of  material  damage  as  used  in  this 
Section.  Another  recommended  that 
"material"  or  "materially  damage"  be 
defined  as  In  Section  786.19.  so  that  it 
would  apply  only  to  dewaterlng  which 
would  reduce  the  post-mining  amount 
of  Irrigable  land,  as  compared  to  pre- 
mlnlng  conditions.  OSM  has  accom- 
plished this  result  by  moving  the  defi- 
nition of  "material  damage"  from  Sec- 
tion 786.1  to  Section  701.5,  making  it 
applicable  to  Section  822.12.  Tempo- 
rar>-  dewaterlng  may  thus  be  allowed. 
If  It  does  not  preclude.  Interrupt  or 
discontinue  farming  on  an  aUuvlal 
vaUey  floor  which  ts  significant  to 
farming.  The  phrase  "materlaUy 
damage  the  quantity  or  quality  of 
water"  Is  defined  in  Section  701.5.  but 
examples  of  conditions  which  the  defi- 
nition is  Intended  to  Include  are  pro- 
vided In  Section  785.19(eK3). 

A  few  commenters  addressed  the  de- 
slrablUty  of  aUowlng  temporary  dewa- 
terlng or  beneficial  lowering  of  the 
water  table  In  an  aUuvlal  valley  floor 
after  mining.  These  comments  have 
been  taken  Into  account  by  the  previ- 
ously described  shift  of  the  definition 
of  "material  damage"  from  Section 
786.19  to  Section  701.6.  so  that  the 
term  appUes  only  to  significant  and 
adverse  changes,  rather  than  all 
changes.  Thus,  beneficial  dewaterlng 
that  does  not  adversely  affect  an  aUu- 
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vlaJ  valley  Ooor  might  be  allowed,  but 
temporary  dewatering  i£  alloued  only 
for  alluvial  valley  floors  located  in  af- 
fected areas  and  only  when  the  essen- 
tial hydrologic  functions  can  be  rees- 
tablished. 

In  connection  with  Section  822.13,  a 
commenter  suggested  changing  the 
term  "agricultural  activities"  to  "farm- 
ing." This  change  was  not  accepted  be- 
cause Section  515<bK10HF)  of  the  Act 
applies  to  all  alluvial  valley  floors,  not 
just  those  with  farming;  and  the  per- 
formance standards  of  Part  822  must 
likewise  apply  to  all  alluvial  valley 
floors. 

In  connection  with  Section  822.14(a), 
another  commenter  proposed  to  re- 
place the  term  "agricultural  utility"  in 
Section  822.14(a)  and  the  term  "agri- 
cultural use"  in  Section  822.14(d)  with 
the  term  "farming."  This  change  was 
not  accepted  t>ecause  monitoring  re- 
quirements of  Part  822  apply  to  allu- 
vial valley  floors  which  are  defined  in 
the  Act  to  include  "subirrigation  or 
flood  irrigation  agricultural  activities." 

Section  822.14  (a)  and  (b)  has  been 
reworded  to  avoid  conflict  with  Sec- 
tion 510<bK5KA)  of  the  Act.  In  partic- 
ular. Sections  822.14  (a)  and  (b)  have 
been  revised  to  distinguish  between 
the  objectives  of  monitoring  when  al- 
luvial valley  floors  are  within  an  af- 
fected area  and  when  they  are  not. 
Both  the  current  agricultural  use  that 
is  relying  on  the  essential  hydrologic 
function,  as  well  as  any  potential  agri- 
cultural uses,  need  to  t)e  protected 
either  by  not  disturbing  the  essential 
hydrologic  functions  if  the  alluvial 
valley  floor  is  outside  the  affected 
areas,  or  by  reestablishing  the  impor- 
tant characteristics  that  support  the 
essential  hydrologic  functions  of  the 
alluvial  valley  floors  if  these  floors  are 
within  the  affected  area. 

Some  commenters  noted  that  pro- 
posed Sections  822.13  and  822.14(a)  ap- 
peared to  require  the  operator  to 
maintain  existing  and  future  agricul- 
tural uses  and  productivity  after 
mining  and  reclamation.  In  response 
to  the  comments,  the  phrase  "and 
maintained  after  mining"  in  Section 
822.13  was  deleted.  It  was  not  the  Of- 
fice's intent  in  the  proposed  regula- 
tions to  require  long-term  mainte- 
nance, but  rather  that  agricultural 
uses  be  reestablished  in  a  permanent 
manner  that  will  continue  after  bond 
release.  In  Section  822.14(a).  the  word 

maintained"  was  deleted  for  the  same 
reasons. 

Section  822.14  has  been  reorganized 
to  distinguish  t>etween  alluvial  valley 
floors  within  and  without  the  affected 
area.  t>ecause  this  distinction  parallels 
the  combined  requirements  of  Section 
510<bK5Xa)  and  515<bK10Kf)  of  the 
Act.  This  revision  allows  disturbance 
of  alluvial  valley  floors  that  have  been 
identified  as  "affected"  due  to  their  lo- 


cation within  the  affected  area;  but  it 
prohibits  disturbance  of  alluvial  valley 
floors  that  are  either  significant  to 
farming,  and  thus  cannot  be  mined,  or 
located  outside  the  affected  area,  and 
thus  should  not  be  affected  by  mining. 
Commenters  also  recommended 
wording  changes  in  two  sections. 
These  commenters  argued  for  substi-- 
tutlng  "reestablishment  of  hydrologic 
characteristics,"  in  place  of  "reestab- 
lishing agricultural  utility"  in  Section 

822.13,  and  "land  capability,"  in  place 
of    "agricultural    utility"    in    Section 

822.14.  The  changes  would  not,  howev- 
er, adequately  account  for  the  agricul- 
tural aspects  of  alluvial  valley  floors, 
as  required  by  Section  701(1)  of  the 
Act.  Therefore,  they  were  not  adopted. 

Several  commenters  noted  that  the 
proposed  monitoring  program  of  Sec- 
tion 822.14(c)  appeared  to  require 
monitoring  of  alluvial  valley  floor 
characteristics  that  should  have  t>een 
identified  prior  to  mining.  The  Office 
notes  that  this  paragraph  was  de- 
signed to  ensure  that  monitoring  fur- 
ther descrit}e  important  characteristics 
of  alluvial  valley  floors,  or  to  identify 
ones  that  may  tuive  been  missed  in  the 
permit  application  review  phase. 

Monitoring  required  under  Section 
822.14(c)  may  not  differ  from  the 
normal  hydrologic  monitoring  re- 
quired at  most  sites,  but  should  t>e  de- 
signed to  check  periodically  that  the 
essential  hydrolciigic  functions  identi- 
fied prior  to  mining  are.  in  fact,  those 
that  should  be  reestablished.  In  a  com- 
plex system  such  as  an  alluvial  valley 
floor,  it  is  possible  that  some  impor- 
tant characteristics  may  l>e  poorly  de- 
scril)ed  during  pre-operations  investi- 
gations. The  monitoring  system  is  to 
be  designed  to  obser\'e  any  major  dif- 
ferences between  those  identified  in 
the  mine  plan  and  actual  onsite  condi- 
tions. 

A  conunenter  asked  that  monitoring 
data  be  made  routinely  av|iilable  to 
the  public  through  the  regulatory  au- 
thority (paragraph  822.14(d)).  This 
comment  was  accepted,  pursuant  to 
Sections  102(1)  and  517(f)  of  the  Act. 

A  commenter  requested  that  clarifi- 
cations be  made  to  requirements  for 
operations  that  were  excluded  from 
the  permit  approval/denial  criteria  by 
the  proviso  to  Section  S10<b)<S)  of  the 
Act.  In  part,  this  comment  also  related 
to  Section  506(dK2)  of  the  Act.  since 
the  proviso  of  that  subparagraph  ex- 
cludes from  c»mpliance  with  Section 
510(bK5KA)  and  (B)  areas  covered  by 
permit  renewal  applications  for  lands 
which  were  previously  identified  in  a 
reclamation  plan  approved  by  a  state 
in  the  year  preceding  August  3.  1077. 

The  proposed  rules  on  alluvial  valley 
floors  did  not  include  this  particular 
exclusion.  However,  the  proviso  was 
addressed  in  the  preamble  to  the  regu- 
lations (43  Fed.  Reg.  41788.  September 


18.  1978).  Proposed  Sections  785.19 
and  786.17  did  not  distinguish  t>etween 
existing  and  new  mines,  except  in  the 
case  of  applying  Section  510(bK5KA). 
as  in  proposed  paragraph  786.17(b). 
The  exclusion  for  pre-Act  mines  in 
Section  510(bK5)  is  discussed  in  the 
context  of  Section  785.19(eMl). 

In  response  to  the  commenter,  the 
Office  added  clarifying  language  to 
Section  785.19(eMl)(i)  only,  since  the 
remaining  provisions  of  Section  785.19 
apply  to  all  current  mining  operations. 
They  apply  because  those  provisions 
implement  Sections  510(b)(3)  and 
515(b)(10)(F)  of  the  Act.  Language  was 
also  added  to  Section  785.19(eKlKi).  to 
indicate  that,  if  a  valid  State  permit 
was  issued  in  the  year  preceding 
August  3.  1977.  and  that  permit  was 
based  on  a  reclamation  plan  that  spe- 
cifically addressed  the  lands  for  which 
a  new  or  renewed  permit  is  now  sought 
under  Section '510(b)  or  506(d).  then 
compliance  with  Section  785. 
19<eKIKl)  is  not  required.  The  same 
language  was  also  added  to  subpara- 
graph 822.12(d).  to  ensure  that  the 
provisions  of  Section  510(b)(5KA)  of 
the  performance  standards  are  cor- 
rectly applied. 

Two  commenters  urged  the  Office  to 
recognize  that  some  alluvial  valley 
floors  could  be  reclaimed.  One  suggest- 
ed that  reclamation  procedures  could 
improve  certain  alluvial  valley  floors. 
The  Office  recognizes  that  alluvial 
valley  floors  passing  the  tests  of  Sec- 
tion 510(bK6)(A)  of  the  Act  can  be  re- 
claimed. Thus,  it  has  implemented 
Section  515(bM10KF)  of  the  Act  in  the 
form  of  Part  822.  to  provide  en\iron- 
mental  protection  performance  stand- 
ards for  operations  in.  as  well  as  adja- 
cent to  or  under  alluvial  valley  floors. 
The  Office,  however,  has  no  evidence 
of  Improvements  occiirring  to  natural 
alluvial  valley  floors  as  a  result  of  coal 
mining.  The  Office  is  of  the  opinion 
that  flood-irrigated  alluvial  valley 
floors  could  be  widened.  If  soils  were 
available.  Whether  the  valley  becomes 
a  wider  alluvial  valley  floor  would 
depend  on  the  availability  of  water 
and  suitable  soils. 

The  Office  saw  no  need  to  change 
the  regulations  in  this  regard  and  was. 
in  fact,  not  requested  to  do  so  by  the 
commenters. 

PART  823— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS FOR  OPERAnONS  ON  PRIME 
FARMLAND 

Part  823  contains  regulations  for 
achieving  the  soil-reconstruction  re- 
quirements of  Section  515(bK7)  of  the 
Act  and  the  revegetation  provisions  of 
Sections  510<dXl)  and  51S(bX20). 
which  require  equivalent  or  higher  • 
levels  of  yield  for  long-term  Intensive 
agricultural  post-mining  land  use.  This 
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Part  requires  that  persons  conducting 
surface  coal  mining  activities  on  prime 
farmland,  as  defined  in  Section  701.5, 
must  return  such  land  to  a  level  of 
yield  equivalent  to  or  higher  than  its 
preminlng  yield.  It  sets  forth  the  pro- 
cedures for  the  systematic  removal  of 
soil  horizons,  stockpiling,  sit«  prepara- 
tion prior  to  restoration,  systematic  re- 
placement of  soil  horizons,  and  revege- 
tation of  the  disturbed  areas.  Authori- 
ty for  this  Part  is  found  in  Sections 
102.  210,  501,  503.  504.  506.  507.  508. 
510.  615.  518  and  617  of  the  Act.  Fur- 
ther discussion  of  the  authority,  basis, 
and  purpose  for  this  Part  Is  contained 
in  the  preamble  to  the  proposed  regu- 
lations (43  PR  41788-41789.  September 
18.  1978). 

Technical  literature  used  in  develop- 
ing these  regulations  included: 

Bear.  F.  E.  1953.  Soils  and  fertilizers. 
4th  edition.  John  WUey  and  Sons.  New 
York.  420  pp. 

Browning.  O.  M.  1974.  Seasonal  dis- 
tribution of  soil  moisture  under  differ- 
ent crops.  Soil  Science  Society  of 
America.  Proceedings.  1946.  VoL  11, 
sec.  VI.  pp.  671-521. 

Chapman.  A.  G.  1967.  How  strip-land 
grading  affects  tree  survival  and 
growth.  Southern  Ullnols  University 
School  of  Agriculture.  Publication  29. 
34  pp. 

Grandt,  A.  P.  1978.  Mined-land  recla- 
mation In  the  interior  coal  province. 
Journal  of  Soil  and  Water  Conserva- 
tion. VoL  33.  No.  2.  pp.  62-68. 

Jones.  R.  G.  1977.  SoU  Survey  of 
Palo  Alto  County.  Iowa.  U.S.  Soil  Con- 
servation Service.  100  pp.  and  84  maps. 
McCormack.  D.  E.  1974.  Soil  recon- 
struction: For  the  best  soil  after 
mining.  Second  research  and  applied 
technology  symposium  on  mined-land 
reclamation,  at  Coal  and  the  Environ- 
ment Technical  Conference.  October 
22-24.  1974.  Louisville.  Ky..  National 
Coal  Association.  Washington,  D.C.. 
pp.  150-162. 

McCormack.  D.  E.  1976.  SoU  recon- 
struction: Selecting  materials  for 
placement  in  mine  reclamation. 
Mining  Congress  Journal.  Vol.  62,  No. 
9,  pp.  32-36.  (Reprint.) 

Plass.  W.  T.  1978.  Reclamation  of 
coal-mined  land  in  Appalachia,  Jour- 
nal of  Soil  and  Water  Conservation. 
Vol.  33.  No.  2.  pp.  56-61. 

USDA.  1955.  The  yearbook  of  agri- 
culture. 1955.  U.S.  Government  Print- 
ing Office,  Washington.  DC.  751  pp. 

VS.  Soil  Conservation  Service.  1951. 
Soil  survey  manuaL  D.S.  Department 
of  AgriciUture,  Agriculture  Handbook 
No.  18.  503  pp. 

Wadlelgh.  C.  H.  1955.  Soil  moisture 
in  relation  to  plant  growth.  Yearbook 
of  agriculture,  water.  U.S.  Department 
of  AgriciUture.  pp.  358-361. 


H  823.1  and  823.2. 

Several  comments  were  received  on 
Sections  823.1  and  823.2.  the  introduc- 
tory Sections  of  this  Part.  A  com- 
menter suggested  amplification  of  the 
statement  of  scope  in  Section  823.1.  to 
indicate  that  the  requirements  of  Part 
823  are  in  addition  to  all  other  perfor- 
tnace  standard  requirements  In  Parts 
816  and  817.  This  change  has  not  been 
made  In  Section  823.1  but  has  been 
adopted  in  Section  810.11. 

Another  commenter  requested  that 
the  term  "productivity"  In  Section 
823.2  be  changed  to  "productive  capac- 
ity" In  order  to  clarify  that  Part  823 
covers  not  only  soil-handling  and  re- 
construction standards,  but  also  stand- 
ards for  the  success  of  revegetation  on 
prime  farmlands.  OSM  agrees  that 
this  phrase  bett«r  explains  the  scope 
of  Part  823,  and  the  final  regulation 
has  been  revised  accordingly. 

S82S.il    Prtee  Carmlanil:  Special  require- 
ments. 

Section  823.11  establishes  special  re- 
quirements for  soil  handling  and  proof 
of  revegetation  success.  Paragraph  (b) 
requires  that  soil  horizons  be  removed 
before  any  drilling,  blasting,  or  mining 
and  that  these  materials  be  protected 
from  wind  and  wat«r  erosion.  Para- 
graph (c)  requires  that  revegetation 
success  on  prime  farmland  be  deter- 
mined by  comparing  actual  crop  pro- 
duction on  the  reclaimed  mine  area  to 
a  target  level  of  crop  production  speci- 
fied In  the  permit.  The  specified  level 
will  l>e  set  by  the  regulatory  authority 
In  consul Ution  »ith  the  Secretary  of 
Agriculture,  as  required  in  paragraph 
785.17(bK8).  This  target  level  will  re- 
flect the  per-acre  production  which 
would  reasonably  be  expected  for  the 
crop(s)  specified  In  the  approved  recla- 
mation plan.  This  level  will  be  based 
upon  the  weiglited  average  production 
of  the  crop(s)  on  each  prime  farmland 
soil  present  in  the  permit  area.  Some 
changes  have  been  made  In  Section 
823.11  to  reflect  more  specific  com- 
ments on  Sections  823.12.  823.13,  and 
823.14,  as  discussed  in  the  following 
paragraphs. 

(823.12    Prime    farmland:    Soil    remoral; 
and, 

S  823.14  Prime  farmland:  Soil  replace- 
ment. 
Sections  823.12  and  823.14  deal  with 
the  removal  and  replacement  of  the 
various  soil  horizons  In  accordance 
with  Section  615(bK7)  of  the  Act.  Be- 
cause prime  farmland  soils  are  defined 
by  the  Department  of  Agriculture  as 
those  soils  having  the  best  combina- 
tion of  certain  physical  and  chemical 
properties  for  plant  growth,  there  will 
be  a  few  circumstances  where  it  will  be 
more  desirable  to  substitute  selected 
overmerge  burden  material  for  A  and 


B  horizons  in  soil  reconstruction. 
Where  substitute  material  can  be 
shown  to  be  equal  to  or  more  favora- 
ble than  the  A  and  B  horizons  for 
plant  growth,  its  use  may  result  In  less 
costly  soil  recontruction  and  p>o6sibly  a 
more  productive  soil.  Nevertheless. 
OSM  believes  that  removal  and  re- 
placement of  the  A  and  B  horizons  in 
their  original  sequence  offer  the  high- 
est potential  for  creation  of  a  final 
root  zone  of  depth  and  quality  compa- 
rable to  that  which  existed  in  the  nat- 
ural solL 

Several  (Mjmmenters  suggested  var- 
ious changes  in  Section  823.12(a)  to 
allow  mixing  or  consolidation  of  soil 
horizons  where  it  could  be  shown  that 
mixing  would  therefore,  be  beneficial 
to  the  soils  or  would  result  in  equiva- 
lent or  higher  yields.  Because  stockpil- 
ing of  other  suitable  soil  mat«rials  is 
provided  in  Section  823.13,  OSM  has 
not  made  any  change  here  in  response 
to  these  commenters'  suggestions. 

Sections  823.12(b)  and  823.14(a)  of 
the  proposed  regulations  required  that 
the  minimum  depth  of  soil  reconstruc- 
tion be  48  inches,  or  a  lesser  depth  if 
root-inhibiting  layers  are  present.  Nu- 
merous comments  dealt  with  the  48- 
Inch  depth  of  reconstruction.  Many 
commenters  opposed  the  48-lnch 
depth  on  the  grounds  that  some  prime 
farmland  soils  are  less  than  48  inches 
deep  and  that  operators  should  not  be 
responsible  for  reconstructing  such 
soil  below  the  natural  preminlng 
depth.  Other  comments  supported  the 
48-inch  depth  unless  the  regulatory 
authority  approves  a  greater  depth. 

OSM  agrees  that  there  would  be  no 
beneficial  effect  from  reconstruction 
of  bedrock  or  other  layers  in  the  upper 
48  inches  that  would  inhibit  roots  and 
have  little  or  no  beneficial  effect  on 
soil  productivity.  For  the  reasons 
stated  below.  OSM  has  revised  the 
final  regulations  as  follows:  (a)  The  re- 
quirement that  soils  be  reconstructed 
to  a  depth  of  48  Inches  Is  retained, 
except  for  a  lesser  depth  in  those  soils 
that  contain  root-lnhlblting  layers: 
and  (b)  this  requirement  is  now  locat- 
ed in  new  Sections  823.12(b)  and 
823.14(a)  which  have  been  revised  to 
cover  the  required  depth  of  soil  recon- 
struction. 

Several  properties  of  certain  soil  ho- 
rizons Inhibit  root  penetration  (U.S. 
Sou  Conservation  Service.  1951.  p. 
249).  Such  horizons  are  easUy  iden- 
tifed  by  field  examination,  and  depth 
of  root  penetration  is  readUy  observed. 
Where  the  depth  to  such  horizons  is 
less  than  48  inches.  OSM  considers  the 
lesser  depth  to  be  the  depth  of  the 
root  zone  for  the  purpose  of  the  final 
regulations.  In  soils  without  root-in- 
hibiting sou  horizons,  the  depth  of 
rooting  Is  less  apparent. 

To  carry  on  their  principal  functions 
effectively,  roots  require  soU  horizons 
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that  are  able  to  supply  adequate 
water,  air  and  nutrients  (U.S.  Soil 
Conservation  Service.  1951.  p.  249). 
The  amount  of  plant-available  water 
held  by  soils  ia  determined  largely  by 
the  size  distribution  of  soil  particles 
and  their  structural  arrangement 
(Bear.  1953.  p.  93).  Loam,  silt  loam,  or 
clay  loam  soils  may  hold  2  Inches  or 
more  of  available  water  per  foot  of  soil 
depth,  whereas  sand  or  other  coarse- 
textured  materials  hold  less  than  1 
irK;h  (UJS.  Department  of  Argricul- 
ture.  1955.  p.  120)  The  roots  of  oats, 
wheat,  barley,  and  corn  penetrate  to 
depths  greater  than  6  feet  (Bear.  1953. 
p.  192).  Alfalfa  has  been  shown  to 
remove  all  of  the  available  water  from 
soil  between  a  depth  of  3  to  8  feet  in 
Marshall  silt  loam  (Browning.  1947. 
pp.  517-521).  Com  plants  use  10  to  16 
inches  of  water  per  year  (Wadleigh. 
1955.  pp.  385-361).  and  remove  water 
to  depths  of  5  feet  or  more  (U.S.  Soil 
Conservation  Service.  1951.  p.  250).  A 
comparison  of  yields  for  similar  prime 
farmland  soils  in  Palo  Alto  County. 
Iowa  (Jones.  1977.  p.  67)  shows  yield 
reductions  of  12  percent  for  com.  25 
percent  for  8oyt>eans.  and  17  percent 
r'or  alfalfa-brome  hay.  where  available 
water  capacity  in  the  37-to-60  inch 
layer  is  only  0.7  of  an  inch  compared 
to  3.8  inches  in  the  same  zone  of  the 
higher  yielding  soils. 

Under  these  conditions,  it  is  appar 
ent  that  the  water-capacity  of  the  37- 
to  60-inch  zon»  contributes  to  crop 
>ields.  Under  favorable  conditions, 
some  plant  roots  penetrate  to  much 
greater  depths  than  Is  commonly  be- 
lieved (U.S.  Soil  Conservation  Service. 
1951.  p.  250).  Soil  reconstruction  only 
to  the  depth  of  root  penetration  of  a 
shallow-rooted  crop,  such  as  onion. 
would,  therefore,  be  Inadequate  to  re- 
•siore  the  productive  capacity  for  a 
deep-rooted  crop  such  as  com. 

Although  there  is  limited  informa- 
tion on  the  minimum  soil  depth  re- 
quired to  restore  the  productive  capac- 
ity of  prime  farmland  after  mining. 
OSM  believes  that  there  is  sufficient 
evidence,  on  the  basis  of  the  foregoing 
data  and  the  works  of  McCormack 
(1976.  p.  32-36)  and  Plass  (1978.  pp. 
56-61).  to  establish  a  minimum  depth 
of  48  inches  for  reconstruction  of 
prime  farmland  soils  where  there  is  no 
root-inhibiting  layer.  The  48-inch 
depth  should  be  a  mlnlmiim  to  restore 
an  adequate  root  aone.  provide  ade- 
quate water-holding  capacity,  and  re- 
-store  soil  productive  capacity.  Where 
there  are  root-Inhibiting  layers,  how- 
ever, reconstruction  to  a  lesser  depth 
will  be  allowed.  This  provision  of  the 
final  regulation  should  also  resolve 
the  concerns  of  several  commenters 
about  fraglpans  and/or  toxic  layers 
that  restrict  root  development;  the 
frmgipan  and/or  toxic  layers  will  not 
have  to  be  disturbed  or  mixed  into  the 


soil  of  the  root  zone  when  these  mate- 
rials will  inhibit  root  development  or 
hinder  vegetative  growth. 

A  commenter  pointed  out  that  soil 
removal  and  replacement  should  take 
place  only  when  normal  farming  prac- 
tices would  permit  tillage  of  the  soil. 
OSM  has  rejected  thanObrnment  be- 
cause this  requirement  would  be  very 
difficult  to  enforce.  Also,  the  soil-mois- 
ture content  that  permits  tillage  with- 
out damaging  soil  structure  Is  not  well 
defined  and  would  vary  between  soils; 
some  soils  have  a  more  narrow  mois- 
ture range  (that  would  permit  tillage) 
than  others,  and  some  soils  dry  more 
quickly  than  others.  Section 
785.17(bK3)  of  the  final  regxilations  re- 
quires that  prime  famland  soils  be  re- 
constructed to  a  bulk  density  compara- 
ble to  the  premlned  solL  Operators 
will  find  that,  to  meet  the  bulk -density 
requirement,  the  soil  will  have  to  t>e 
moved  only  under  optimum  moisture 
content  and  with  proper  equipment. 
Thus.  OSM  believes  that  the  final  reg- 
ulations will  satisfy  this  commenter's 
concerns. 

Another  commenter  felt  that  the 
regulatory  authority  should  specify 
the  thickness  of  A  horizon  to  be  re- 
moved and  replaced  under  Sections 
823.12(b)  and  823.14.  This  reconunend- 
ed  change  would  allow  the  regulatory 
authority  to  authorize,  for  example, 
replacement  of  less  topsoU  (A  horizon) 
than  occurred  in  the  natural  soil 
where  reconstructed  productivity  will 
not  be  affected.  The  commenter  sug- 
gested that  the  topsoil  not  replaced 
could  be  placed  on  non-prime  farm- 
land areas  where  the  original  topsoil 
was  thin  or  absent  Section 
785.17(bK5)  of  the  final  regulations 
provides  for  regulatory  authority  ap- 
proval of  the  use  of  substitute  soil  ma- 
terial when  adequately  docimsented  by 
the  applicant.  Thus,  the  burden  of 
proof  of  soil  quality  after  reconstruc- 
tion is  on  the  applicant.  OSM  has  de- 
cided not  to  change  this  requirement 
because  Section  823.14(a)  already  pro- 
vides for  minimum  and  maximum  res- 
toration depths  and  Section 
785.17(bK5)  also  provides  for  the  use 
of  other  suitable  materials  when  the 
operator  can  show,  through  documen- 
tation, that  other  materials  can  be 
used  to  achieve  the  desired  level  of 
production. 

Several  commenters  pointed  out 
that  the  need  for  scarification,  as  re- 
quired in  Section  823.14(b).  depends 
upon  site-specific  factors  such  as  soil, 
compactioii.  climate,  and  topography. 
They  argued  that  requiring  scarifica- 
tion in  all  situations  ignore*  the  fact 
that,  under  certain  site-specific  condi- 
tions, the  procedure  could  result  In  ad- 
verse conditions  for  equipment  oper- 
ation and  could  produce  accelerated 
erosion  or  excessive  compaction.  More- 
over, they  claimed  that  prime  farm- 


land is  relatively  \evcl  so  that  elimina- 
tion of  potential  slippage  is  not  a  prob- 
lem, and  that  certain  overburden 
tjri>es  probably  would  not  be  compact- 
ed sufficiently  to  warrant  the  practice. 
OSM  agrees  with  these  comments  and 
has  altered  Section  823  14<b)  accord- 
ingly. 

In  connection  with  Sections 
823.14(c)  and  (d)  of  the  proposed  regu- 
lations, several  commenters  raised 
questions  regarding  permeability  as  an 
adequate  measure  of  soil  reconstruc- 
tion and  use  of  the  phrase  excessive 
compaction;  they  suggested  that  bulk 
density  be  used  as  a  standard  for 
measuring  compaction.  Commenters 
also  pointed  out  that  permeability  Is 
difficult  to  measure  and  requires  con- 
siderable replication  to  establish  a 
norm  for  a  single  soil.  By  contrast, 
bulk  density,  as  a  direct  measurement 
related  to  compaction,  is  easier  to 
measure  than  permeability  for  deter- 
mining the  adequacy  of  soli  recon- 
struction. (3SM  has  considered  these 
comments  and  agrees  that  bulk  densi- 
ty is  a  more  suitable  standard.  There- 
fore. Sections  823.14(c)  and  (d)  have 
l)een  revised  and  relettered  to  estab- 
lish standards  for  the  moist  bulk  den- 
sity of  reconstructed  soils  and  to  speci- 
fy the  thickness  of  replaced  soils.  Sec- 
tion 823.14(e)  Ls  the  revised  version  of 
Section  823.14(d)  of  the  proposed  reg- 
ulations, and  Section  823.14(f)  is  the 
relettered  version  of  Section  823.14(e) 
of  the  proposed  regulations  but  is  oth- 
erwise unchanged. 

The  final  regulations  apply  these 
standards  to  the  entire  soil  to  be  re- 
constructed, rather  than  Just  the 
upper  20  inches,  as  set  forth  in  Section 
823.14(d)  of  the  proposed  regulations. 
OSM  has  made  this  change  because 
compressed  soils  below  this  depth  (20 
Inches)  are  out  of  reach  of  the  chief 
structure- forming  processes,  such  as 
wetting,  drying,  freezing,  thawing,  or- 
ganic residues,  and  soil  flora  and 
fauna  populations;  and  because  few 
plants  can  grow  in  such  compact  soils 
(Chapman.  1967.  pp.  17-22). 

In  deciding  to  .substitute  bulk  densi- 
ty for  permeability  as  a  measure  of 
compaction.  OSM  has  also  considered 
the  following  factors.  .Bulk  density 
data  are  used  to  compute  available 
water  capacity,  total  pore  space,  and 
other  soil  properties.  The  moist  bulk 
density  of  soil  indicates  the  pore  space 
available  for  water  and  roots.  A  bulk 
density  of  more  than  1.6  can  restrict 
water  storage  and  root  penetration. 
Moist  bulk  density  is  influenced  by  the 
texture,  kind  of  clay,  content  of  organ- 
ic matter,  and  structure  of  the  soil.  A 
great  deal  of  bulk-density  data  have 
been  collected  by  the  National  Cooper- 
athre  Soil  Survey.  These  data  have  i 
been  analyzed,  and  bulk-density  values  1 
have  been  established  for  many  soil  " 
series.  Where  established,  these  values   " 
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are  recorded  on  the  soil-survey  inter- 
pretation record  for  the  soil  series  and 
are  available  from  the  Soil  Conserva- 
tion Service.  Use  of  these  bulk  density 
data,  in  lieu  of  sample  data  from  the 
permit  area,  may  be  approved  by  the 
regulatory  authority,  as  provided  in 
Section  785. 17(b)(3). 

Some  commenters  asked  what  refer- 
ences supported  the  concept  that  all 
soils  have  a  permeability  quotient  of 
0.06  inches  per  hour.  Others  suggested 
that  the  0.06-inch  requirement  of  the 
proposed  regulations  may  result  in 
more  compact  soils  and  suggested  that 
premining  and  po.sUnining  checks  of 
permeability  be  made.  Also,  some 
stated  that  excessive  compaction 
varies  with  the  specific  crop.  OSM  has 
adopted  moist  bulk  density  as  a  meas- 
ure of  compaction  because  increasing 
bulk  density  will  reduce  soil  productiv- 
ity by  inhibiting  root  penetration,  re- 
ducing air  space,  and  influencing  soil 
permeability.  Thus,  the  final  regula- 
tions provide  that,  to  assure  postmin- 
ing  productivity  of  the  reconstructed 
prime  farmland  soils,  only  10  percent 
of  the  reclaimed  area  can  have  a  moist 
bulk  density  greater  than  0.1  gram  per 
centimeter  more  than  the  values 
stated  in  the  approved  permit. 

S  823.13     Prime  farmland:  Soil  sttockplllng. 

Section  823.13  is  designed  to  ensure 
that  steps  are  taken  to  avoid  the 
mixing  of  soil  horizons  when  stock- 
piled. Such  mixing  is  best  prevented 
by  total  and  complete  separation  of 
soil  horizons.  The  area  for  stockpiling 
needs  to  be  selected  carefully  to  assure 
that  it  is  not  in  a  drainageway  where 
water  containing  acids  and  other  toxic 
materials  may  cause  contamination  of 
the  soils. 

Several  commenters  pointed  out 
that  other  suitable  soil  materials  may 
be  used  for  prime  farmland  recon- 
struction In  addition  to  the  A.  B.  or  C 
horizons,  if  approved  by  the  regula- 
tory authority,  and  that  the  regula- 
tions should  permit  stxxrkplling  of  dif- 
ferent horizons  with  other  material. 
OSM  agrees  that  other  suitable  mate- 
rial can  be  used,  and  this  phrase  has 
been  added  to  Section  823.13.  Once 
such  other  materials  have  been  ap- 
proved by  the  regulatory  authority, 
they  may  be  stockpiled  with  the  corre- 
sponding soil  horizon.  This  provision  is 
also  discussed  in  the  preamble  to  Sec- 
tion 785.17(b)<5). 

Commenters  also  expressed  concern 
atx)ut  damage  to  micro-organisms,  or- 
ganic content,  and  fertility  from  stock- 
piling topsoil  (A  horizon)  for  long  peri- 
ods of  time  (20  to  30  years).  OSM 
agrees  that  some  damage  will  occur 
but  believes  that  this  damage  is  not  ir- 
reversible and  that  any  such  losses  can 
be  restored  or  replenished  once  the 
soil  layers  are  reconstructed  (McCor- 
mack. 1974,  p.  161). 


A  commenter  pointed  out  that  the 
regulatory  authority  does  not  have 
the  power  to  grant  or  deny  pennis.sion 
to  stockpile  soil  that  carmot  immedi- 
ately be  replaced,  as  the  proposed 
wording  of  Section^  823.13  implied. 
OSM  agrees  with  this  concern  and  has 
adopted  new  wording  to  delete  the 
need  for  approval  by  the  regulatory 
authority.  According  to  several  com- 
menters. soil  materials  may  be  re- 
moved, stock-piled,  and  replaced  with- 
out separating  the  A,  B,  or  C  horizons 
when  a  qualified  soil  scientist  certifies 
that  the  combined  materials  will  have 
equal  or  better  productivity.  The  final 
regtilations  have  been  amended  to 
clarify  this  point.  These  materials  may 
be  stockpiled  together  if  approved  by 
the  regulatory  authority,  as  provided 
in  Section  785.17<bK5). 

§  823.15    Prime  farmland;  Revegetation. 

Section  823.15  is  a  new  Section 
which  has  been  added  to  consolidate 
and  clarify  the  proposed  revegetation 
standards  for  prime  farmland.  These 
standards  are  intended  to  (1)  ensure 
that  the  level  of  productivity  of  prime 
farmland  will  be  restored  to  a  condi- 
tion capable  of  supporting  the  uses 
that  the  land  was  capable  of  support- 
ing before  mining,  and  (2)  demon- 
strate that  the  yield  from  the  prime 
farmland  has,  in  fact,  been  restored  to 
pre-mlnlng  levels. 

The  revegetation  standards  for 
prime  farmland  were  located  in  ver- 
ious  places  in  the  proposed  rules.  Sec- 
tion 816.111(a)  stated  that  for  prime 
farmland  the  reclamation  require- 
ments of  Part  823  shall  apply.  Section 
785.17(e)(5)  required  that  cropping 
and  restoration  of  adequate  soil  mois- 
ture be  achieved  durtag  the  period 
from  completion  of  final  regarding 
until  release  of  the  performance  bond. 
The  criteria  and  sciiedule  for  the  re- 
lease of  the  performance  bond  for 
prime  farmland,  set  forth  in  Sections 
807.12(a)  and  807.13(bK2).  included  re 
quirements  that  (1)  the  permittee  has 
met  the  performance  standards  of 
Part  823,  and  (2)  no  portion  of  the 
bond  may  be  released  until  equivalent 
or  higher  levels  of  yield  are  achieved. 
Section  785.17(ey6)  required  that  data 
be  presented  In  the  permit  application 
which  demonstrate  that  the  proposed 
method  of  reclamation  achieves, 
within  a  reasable  time,  equivalent  or 
higher  levels  of  yield  than  existed 
before  mining.  All  of  these  require- 
ments have  been  combined  to  make  up 
the  new  Section  823.15  of  the  final 
regulations. 

Under  Section  823.15.  the  operator 
need  not  place  the  land  Immediately 
into  cropland  but  must,  as  a  minimum, 
fulfill  the  requirements  of  the  Section 
during  the  period  that  the  land  Is  held 
out  of  crop  production.  According  to 
Orandt  (1978.  p.  66).  approximately  5 


years'  growth  of  deep-rooted  legumes, 
such  as  alfalfa  and  grasses,  on*  sites 
where  the  topsoil  has  been  replaced 
should  help  restore  the  soil  quality  for 
cropland  uses.  Nevertheless,  l>ecause 
Section  515(bM16)  of  the  Act  requires 
that  reclamation  proceed  as  contempo- 
raneously as  possible,  delay  in  the  rec- 
lamation of  disturbed  lands  is  to  be 
avoided.  To  ensure  minimum  delay  in 
restoring  the  productive  capacity  of 
prime  farmland,  a  10-year  limit  has 
been  placed  on  the  time  which  can 
elapse  between  soil  replacement  and 
the  initiation  of  the  performance  test 
for  revegetation  success. 

Crop-production  fluctuation  in  re- 
sponse to  natural  variations  in  tem- 
perature, moisture  availability,  pre- 
cipitation, and  other  factors  can  vary 
considerably  within  a  relatively  small 
area  as  a  result  of  these  factors.  To 
allow  for  these  fluctuations.  Section 
823.15(c)  requires  an  operator  to  dem 
onstrate  with  three  successive  crop 
plantings  that  the  average  yields  are 
equal  to,  or  greater  than,  the  predeter 
mined  target  yields.  Compensation  for 
weather  abnormalities  is  based  upon 
the  concept  that,  if  the  weather  de 
presses  the  crop  jields  for  the  entire 
crop-growing  area,  the  operator 
should  be  able  to  adjust  the  yields  ac 
cordingly.  In  years  where  the  average 
crop  yield  is  elevated  or  depressed,  the 
operator  should  be  able  to  adjust  the 
yield  data  for  that  growing  season  ac 
cordingly.  OSM  suggests  that,  if  the 
average  crop  growth  area  yield  is  re- 
duced by  12  percent,  the  operator 
should  be  permitted  by  the  regulatory 
authority  to  adjust  the  yield  data  ac 
cordingly  when  the  data  arc  offered  in 
support  of  the  claims  for  bond  release. 

Several  commenters  were  concerned 
with  various  aspects  of  the  revegeta- 
tion criteria.  One  commenter  stated 
that  it  was  nearly  impossible  to  re- 
store prime  farmland  to  its  highest  ca 
pabillty  on  a  short-term  basis,  wtiile 
other  commenters  suggested  that  a 
reasonable  time  should  extend  to  5  or 
10  years.  Another  commenter  wrote  an 
entire  new  revegetation  section  and 
proposed  that  it  be  adopted  in  the 
final  regulations.  In  general,  these 
conamenters  were  concerned  with  the 
revegetation  standards  for  prime  farm- 
land including  the  time  period  needed 
to  establish  equal  or  higher  levels  of 
yield.  OSM  believes  that  the  provi- 
sions of  Section  823.16  will  satisfy  the 
concerns  of  the  conmenters  because  it 
will  be  possible  for  operators  to  use 
soll-buildlng  crops  such  as  deep- 
rooted,  nitrogen-fixing  legumes  and 
grasses  (which  can  include  small 
grains  and  sorghums)  that  can  be 
tilled  Into  the  soil  to  Increase  organic 
matter  when  necessary.  These  soil- 
building  practices  can  be  used  Immedi- 
ately following  soil  replacement  and 
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before  initiation  of  the  performance 
test  for  revegetation  success. 


PART  824— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—MOUNTAINTOP  REMOVAL 

Part  824  provides  the  conditions 
with  which  persons  engaged  in  the 
surface  mining  methods  known  as 
mountaintop  removal  must  comply 
when  surface  coal  mining  and  reclama- 
tion operations  are  exempted  from  the 
requirement  to  restore  the  affected 
areas  to  their  approximate  original 
contour.  This  Part  is  designed  to  im- 
plement Section  515(c)  of  the  Act  and 
would  apply  to  persons  who  wish  to 
conduct  mining  under  regulatory  pro- 
grams Involving  deviations  from  the 
approximate  original  contour  require- 
menu  of  Section  515<bH3)  of  the  Act. 
Subchapter  K.  and  the  applicable  reg- 
ulatory program.  This  Part  must  t>e 
read  together  with  Section  785.14 
which  contains  the  permit  require- 
ments that  must  be  met  before  moun- 
taintop removal  mining  can  be  ap- 
proved. 

A  comraenter  requested  that  the  reg 
ulatlons  either  twm  mountaintop  re 
moval  or  make  it  economically  more 
difficult.  This  commenter  indicated 
that  permanent  destruction  of  the 
mountains  only  benefited  the  rich, 
and  not  the  people  of  more  modest 
means  In  the  area  where  mining  will 
occur.  GSM  has  not  modified  the  pro- 
posed mountaintop  removal  rules  in 
response  to  this  comment.  Congress 
considered  the  Issue  of  mountaintop 
removal  and  determined  that  It  should 
be  permitted,  provided  the  conditions 
of  Section  515(c)  of  the  Act  are  met. 
OSM  feels  that  the  adoption  of  this 
rommenter's  request  would  t>e  con- 
trary to  the  Congressional  mandate. 
which  t>alanced  environmental  protec- 
tion, land  use  needs  and  national 
energy  goals  In  enacting  the  moun- 
taintop removal  provisions  of  the  Act. 
Of  course,  if  State  or  local  land  use 
plans  call  for  the  retention  of  moun- 
taintop contours,  a  regulatory  authori- 
ty may  designate  an  area  unsuitaible 
for  mountaintop  removal  mining  In  ac- 
cordance with  the  provisions  of  Sub- 
chapter F. 

;$!«:!  1. 1  an4  824^    Scope  and  ObjecUvM. 

Sections  824.1  and  834.2  set  forth 
the  scope  and  objectives  of  this  Part. 
These  Sections  have  not  been  substan 
tively  changed  from  the  version  pro- 
posed September  18.  1978.  The  words 
and  this  Chapter"  have  been  added 
(o  the  end  of  Section  834.2(c)  to  em- 
Pha.siae  the  role  of  this  Part  in  the 
regulatory  scheme  Implemented  under 
the  permanent  regulatory  program. 

1 1  was  considered  appropriate  under 
Section  515(cX2)  of  the  Act  to  permit 


the  mining  of  ridges  under  the  moun 
talntop  removal  varlaiKres.  in  order  to 
promote  the  maximum  utilization  and 
conservation  of  the  solid  fuel  resource 
being  recovered  as  stipulated  by  Sec- 
tions 102(f)  and  5l5<b)<l)  of  the  Act. 
Mining  must,  however,  recover  all  coal 
resources  in  ridges  to  assure  maximum 
recovery  up  to  the  economic  limits 
avallat>le  to  the  operator,  thus  assur- 
ing the  area  will  not  be  disturbed 
again. 

The  Intent  of  OSM  is,  however,  that 
the  ridge  must  cover  a  sizable  area  in 
comparison  to  the  total  mountaintop. 
For  example,  if  a  ridge  extended  for  a 
distance  of  one  or  more  miles  away 
from  the  mountaintop.  It  would  be  ac- 
ceptable as  a  mountaintop  removal 
site,  even  if  the  coal  seam  continued 
into  a  mountain  at  one  end  of  the 
ridge  and  the  portion  of  the  seam  in 
the  mountain  is  not  removed.  Howev- 
er, the  ridge  would  hare  to  be  under 
Iain  by  a  large  block  of  coal  and  the 
variation  from  the  requirement  to 
return  to  approximate  original  con- 
tour could  be  approved  only  if  the 
entire  seam  in  the  ridge  Is  removed,  to 
insure  maximum  recovery  of  the  re- 
source. On  the  other  hand,  if  the  pro- 
posed operation  covered  a  small  parcel 
of  land  (e.g.  a  spur),  the  permit  for  a 
mountaintop  removal  variance  would 
have  to  be  denied. 

Precise  definition  of  acceptable 
versus  unacceptable  moxutalntop  re- 
moval configurations  is  difficult  to  es- 
tablish on  a  general  basis.  OSM  be- 
lieves that  the  regulatory  authortiy 
should  determine  the  merits  of  each 
mountaintop  removal  request  on  a 
case  by -case  basis.  OSM  Intends,  how- 
ever, that  the  final  cut  shall  be  t>ack 
filled  and  graded  in  accordance  with 
the  envlrormiental  protection  stand- 
ards set  forth  In  30  CPR  Part  816. 

OSM  considered  restricting  moun 
talntop  removal  to  situations  where 
the  coal  seam  was  daylighted  on  all 
sides  and  completely  removed  from  all 
ridges  and  mountains  through  which 
It  ran  without  a  break.  This  alterna- 
tive was  rejected  as  an  overly  narrow 
readily  of  the  phrase  "entire  coal 
seam"  in  Section  515(c)  of  the  Act. 
The  altemaUve  selected  wlU  facUiUte 
more  coal  recovery  than  this  more  re- 
strictive alternative. 

Another  comment  was  received 
which  stiggested  expansion  of  Section 
834.2.  The  comment  suggested  expan- 
sion of  the  Section's  objectives  to  en- 
courage mining  practicea  which  will 
result  in  an  Improved  postmlnlng  land 
uses.  This  suggestion  has  been  reject 
ed  because  the  Intent  of  the  objectives 
provision  is  to  present  an  abbre\iated 
overview  of  the  purpose  of  each  sec- 
tion or  Part  of  the  regulations.  The  In- 
sertion of  the  additional  language 
which  was  auggestcd  would  t>e  redun 
dant.  PoCentlal  postmlnlng  land  uses 


are  adequately  covered  In  other  sec- 
tions of  the  part. 

Other  comments  were  received 
which  suggested  the  banning  of  moun- 
taintop removal  operations  in  certain 
parts  of  Appalachia.  These  suggestions 
have  not  been  accepted  l)ecau.se  OSM 
feels  that  they  are  contrary  to  the 
Intent  of  the  Act.  The  Office  believes 
that  the  regulatory  authority  should 
have  the  discretion  of  determining 
when  variances  to  the  approximate 
original  (»ntour  should  be  provided. 
Of  course,  under  Section  522  of  the 
Act  and  Subchapter  F.  a  regulatory 
authority  might  elect  to  prohibit 
mountain  top  removals  in  a  particular 
area. 

§824.11     Mountaintop    rMsotal:    PerfMm- 
maet  tuuidardk. 

Most  of  the  provisions  of  Section 
824.11,  the  applicable  performance 
standards,  come  directly  from  the  Act 
and  are  substantially  as  proposed  Sep- 
tember 18,  1978.  Those  pro\'islons  are 
discussed  in  the  preamble  to  the  pro- 
posed version  of  this  Part  at  43  PR 
41789  (September  18.  1978). 

A  comment  was  received  which  re- 
quested that  Section  824.11(aK2)  be 
changed  to  allow  mountaintop  remov- 
al mining  to  recover  only  a  portion  or 
part  of  the  coal  seam  under  the  moun- 
taintop which  may  constitute  the  limit 
of  maximum  economic  recovery.  A  sl- 
miliar  alternative  for  mountaintop  re- 
moval mining  was  considered  during 
the  drafting  of  the  proposed  perma- 
nent regtilations.  See  43  FR  41789 
(September  18.  1978).  At  that  time, 
the  alternatives  considered  included 
not  permitting  mining  of  such  areas 
where  the  entire  coal  seam  could  not 
be  removed  and  p>ermitting  mining  of 
spurs  and  attached  ridge  areas  under 
variances  to  mountaintop  removal  reg- 
ulations provided  that  the  final  cut  is 
promptly  backfilled  and  the  hlghwall 
eliminated.  Except  to  the  extent  that 
the  latter  Is  allowed  as  disc\issed 
above.  OSM  believes  such  variances 
are  beyond  the  authority  of  Section 
515(c)  of  the  Act. 

A  comment  requested  denial  of  vari- 
ance from  approximate  original  con- 
tour requirements  at  mountaintop  re- 
moval operations  if  the  poetnUnlng 
land  use  was  proposed  to  be  forestry 
or  silviculture.  The  alternatives  which 
were  considered  by  OSM  Included:  Re- 
quire reclamation  of  land  to  approxi- 
mate original  c»ntour  In  compliance 
with  the  environmental  performances 
standards  of  this  Sutjchapter.  and 
Permit  a  variance  to  the  approximate 
original  contour  for  forestry  and  silvi- 
culture. 

Section  515(cK3)  spedflcaUy  states 
that  an  equal  or  better  land  use  is  re- 
quired to  permit  a  variance  from  the 
approximate  original  contour  for 
mountaintop  removal  operations.  That 
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section  lists  agriculture  as  a  land-use 
option  for  which  a  variance  may  be 
permitted.  The  definition  of  agricul- 
tural use  In  Section  701.5  Includes 
"the  prtxJuctlon  of  animal  or  vegetable 
life"  which  does  not  Include  forestry 
or  silviculture.  Silviculture  can  be  ac- 
complished on  a  wide  range  of  slopes 
and  does  not  require  flat  or  rolling  ter- 
rain. Forest  or  woodland  is  the  prima- 
ry land  use  in  many  of  those  areas  ap- 
propriate for  mountaintop  removal  op- 
erations. OSM  does  not  believe  a  vari- 
ance should  be  granted  in  cases  where 
the  premlning  contour  was  adequate 
for  the  proposed  post-mining  use  and, 
accordingly  no  variance  has  l>een  al- 
lowed for  forestry  or  silvicultiu^. 

Another  comment  was  received  re- 
questing an  expansion  of  the  land-use 
alternatives  as  an  additional  exemp- 
tion to  the  approximate  original  con- 
tour variance.  The  alternative  post- 
mining  land  uses  which  can  bejronsld- 
ered  for  permitting  a  varlanc^'lo- ap- 
proximate original  contour  oft^oun- 
taintop  removal  operations  aie  recited 
In  Section  5I5(cK3)  of  thcAct.  OSM 
has  no  authority  to  expand  this  list. 
The  Office  has  rejected  the  request  to 
use  a  broader  definition  of  post-mining 
land  use  options. 

In  the  proposed  rules.  Section 
824.11(aK4)  cross-referenced  Section 
816.33.  This  was  a  typographical  error 
and.  In  these  final  rules,  the  reference 
has  been  changed  to  Section  816.133  as 
originally  intended. 

One  commenter  suggested  that  the 
alternative  post-mining  land  use  crite- 
ria of  Section  816.133  should  only  have 
to  be  met  If  the  post-mining  land  use 
will  be  different  from  the  pre-mlnlng 
use.  The  commenter  felt  that  if  the 
criteria  of  Section  816.133  had  to  be 
met  for  all  mountaintop  removal  oper- 
ations, there  would  be  costly  delays  In 
permitting,  unwarranted  harrassment 
and  unneces-sary  shutdowns  of  oper- 
ations. OSM  has  decided  not  to  change 
the  regulations  in  response  to  this 
conunent.  Section  515(c)  of  the  Act 
clearly  requires  that,  before  mountain- 
top  removal  is  permitted,  strict  re- 
quirements must  be  met  to  ensure  the 
post-mining  land  use  will  be  appropri- 
ate to  the  area,  carefully  Implemented 
and  possible  to  achieve  and  maintain. 
The  Act  will  not  allow  for  an  excep- 
tion in  cases  where  the  post-mining 
land  use  is  the  same  as  the  pre-mlnlng 
land  use.  OSM  believes  that  these  pre- 
cautions are  required  because  of  likely 
changes  in  intensity  of  use,  new  envi- 
ronmental concerns  resulting  from  al- 
tered surface  configurations  and  the 
irreversible  nature  of  the  change  being 
allowed.  It  should  be  noted  that  com- 
pliance with  Section  816.133  should 
not  present  a  significant  burden 
where,  for  example,  agriculture  is  the 
proposed  post-mining  land  use. 


Another  comment  was  received 
which  requested  that  detailed  land  use 
plarmlng  should  be  required  to  assure 
that  post-mining  land  use  configura- 
tions at  mountaintop  removal  oper- 
ations blend  into  the  surrounding  ter- 
rain by  adequately  considering  aes- 
thetic values.  This  recommendation 
has  not  resulted  in  a  change  In  the 
language  of  the  rule.  The  Office  be- 
lieves that  land  use  needs  should  be 
left  to  the  discretion  of  a  local  or  State 
land  use  agency,  and  that  providing 
for  the  regulatory  authority  to  require 
computer  models  for  establishing  post- 
mining  land  use  and  landscapes  was 
beyond  the  Immediate  Intent  of  the 
Act  and  would  require  a  technology 
not  yet  commonly  used  in  mining  rec- 
lamation. 

Several  comments  on  Section 
824.11(a)(6)  requested  a  variance  to 
the  requirement  for  the  retention  of  a 
coal  barrier  on  the  lowest  coal  seam  at 
a  mountaintop  removal  operation.  The 
Office  considered  the  benefits  of  re- 
moving a  coal  barrier  under  certain 
specified  conditions.  After  a  thorough 
review  of  available  options,  the  Office 
has  provided  additional  language 
which  may  permit  an  exemption  to 
the  retention  of  a  coal  barrier  if  the 
following  condltioris  are  satisfied:  (a) 
The  proposed  mined  site  was  mined 
prior  to  May  3,  1978.  and  the  toe  of 
the  lowest  coal  seam  has  already  t>een 
removed;  or  (b)  a  coal  barrier  adjacent 
to  a  head-of -hollow  fill  attains  the  ele- 
vation of  the  coal  barrier,  and  if  the 
head-of-hollow  fill  provides  the  stabil- 
ity ensured  by  the  retention  of  an  un- 
disturbed coal  barrier. 

In  the  first  Instance,  the  coal  barrier 
Is  already  removed  so  stability  must  be 
achieved  by  construction  methods.  In 
the  second  instance,  the  need  for  the 
barrier  no  longer  exists  and  its  remov- 
al wlU  maximize  coal  recovery. 

Several  comments  were  received  con- 
cerning the  time  period  and  the  finan- 
cial burden  placed  on  coal  operators  at 
current  operations  to  bring  these  oper- 
ations Into  compliance  with  the  per- 
fomumce  standards.  OSM  recognizes 
that  amny  existing  structures  do  not 
comply  with  the  provisions  established 
imder  the  permanent  regiilatory  pro- 
gram. The  reader  Is  referred  to  30 
CFR  701.11(e),  780.12  and  786.21  to  as- 
certain what  criteria  and  procedures 
operators  must  follow  with  respect  to 
modifying  or  reconstructing  facilities 
constructed  or  used  prior  to  the  effec- 
tive date  of  these  regulations.  In  swldi- 
tion,  the  reader  is  reminded  that 
under  30  CFR  716.3.  existing  oper- 
ations must  comply  wrlth  the  initial 
regulatory  program,  which  has  re- 
quirements similar  to  Part  824.  This 
fact  should  minimize  problems  arising 
upon  Implementation  of  the  perma- 
nent regulatory  program. 


PART  825— SPECIAL  PERMANENT 
PROGRAM  PERFORMANa  STAND- 
ARDS—SPEQAL  BITUMINOUS 
COAL  MINES  IN  WYOMING 

Part  825  applies  to  special  bitumi- 
nous c»al  mines  that  are  located  in  the 
State  of  Wyoming.  These  regulations 
are  Intended  to  minimize,  as  far  as 
practical,  any  adverse  environmental 
or  other  effects  of  these  special  mines 
by  practicable  standards  for  onslte 
handling  of  spoil,  elimination  of  de- 
pressions capable  of  collecting  water, 
creation  of  Impoundments,  regrading, 
and  allowing  for  retention  of  certain 
hlghwalls. 

The  literature  used  to  draft  these 
regulations  includes:  Land  quality 
rules  and  regxilations.  Land  Quality 
Division.  Wyoming  Department  of  En- 
vironmental Quality.  1975. 

Two  classes  of  special  bituminous 
coal  mines  are  covered  separately  by 
these  regulations:  (1)  Those  operating 
before  January  1.  1972.  and  (2)  those 
developed  after  August  3.  1977.  Only 
those  parts  of  the  mine  within  the 
mine  pit  are  regulated  by  Part  825.  All 
other  parts  of  the  permit  area  must 
meet  the  standards  set  by  the  remain- 
der of  this  Subchapter. 

For  mines  operating  before  January 
1,  1972,  which  meet  the  conditions  of 
Section  527(a),  of  the  Act.  there  Is  no 
practicable  means  of  mining  the  coal 
or  of  reclaiming  the  lands  as  required 
by  the  Act.  Therefore,  hlghwalls  are 
allowed  to  remain  If  found  by  the  reg- 
ulatory authority  to  be  stable;  t>enches 
are  allowed;  and  the  mine  pit  floor  can 
remain  and  be  graded,  topsolled,  and 
seeded  or  be  part  of  an  approved  Im- 
poundment. Any  onslte  spoil  piles 
have  to  be  graded  and  contoured  to 
less  than  17  degrees  unless  the  regula- 
tory authority  determines  that  steeper 
slopes  will  accomplish  the  desired  rec- 
lamation. Terraces  will  be  approved  by 
the  regulatory  authority  if  It  is  dem- 
onstrated that  desired  reclamation  re- 
sults will  be  achieved  by  their  use. 

The  Office  recognizes  that  the  deep, 
open-pit  type  of  coal  mining  in  Wyo- 
ming has  specific  areas  where  adjust- 
ment to  the  general  performance 
standards  are  warranted.  These  areas 
are  bacJifilling  and  grading,  since  It  Is 
not  possible  to  backfill  completely  and 
return  to  approximate  or  original  con- 
tour or  to  blend  the  pit  with  the  to- 
pography in  these  cases. 

The  extreme  hlghwalls  involved  In 
deep-pit  mining  of  coal  cannot  be  ade- 
quately backfilled.  However,  they  can 
be  maintained  with  proper  geological 
engineering  techniques.  Part  of  the 
stabilization  may  require  benching  the 
hlghwall  to  catch  small  rockfalls,  con- 
trol runoff,  and  maintain  the  face 
heights  below  the  critical  height  for 
the  material.  Becau.se  hlghwall  sUbil- 
ity  is  a  critical  part  of  the  reclamation 
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and  this  is  a  very  nontjrpical  situation, 
the  Office  h&B  made  provision  for  spe- 
cial reviews  amd  controls  at  these  sites. 

The  pit  floor  would  probably  be  in- 
capable of  supporting  significant  plant 
gro«-th.  Backfilling,  topsoillng.  and 
grading  are  required  to  reestablish 
vegetative  cover  and  to  allow  access 
for  equipment,  people,  and  animals. 
Access  must  be  provided  to  allow  the 
revegetation  equipment  to  operate  and 
provide  for  future  productive  use  of 
the  land.  The  water  movement  in  and 
around  the  pit  must  be  controlled. 
Some  lmpoundment.<?  can  be  expected 
to  t>e  of  sufficient  size  to  necessitate 
the  use  of  riprap  to  control  water 
damage  to  impoundment  structures. 

The  slope  of  spoil  piles  should  be 
maintained  at  a  low  angle  (17  degrees 
ma.xlmum)  to  minimize  runoff  damage 
and  provide  safe  side  slopes  for  revege- 
tation equipment.  If  terraces  do  not 
Interfere  with  the  reclamation,  they 
can  t>e  used.  High  slopes  can  t>e  used 
with  adequate  reclamation  and  an  ap- 
proved postmlnlng  land  use. 

For  mines  on  lands  adjacent  to  those 
operating  before  January  1.  1972.  and 
developed  after  Augiist  3.  1977.  oper- 
ations «1thln  the  mine  pit  are  required 
to  conform  to  requirements  of  Wyo- 
ming lav/.  Slope  specifications  in  this 
Part  are  taken  from  the  Wyoming  De- 
partment of  E^\1ronmentaI  Quality 
regulations.  Chapter  II,  Section  1(a). 
except  that  the  regulatory  authority  is 
designated  as  the  deciding  authority 
rather  than  the  administrator  of  the 
Wyoming  Land  Quality  Division. 

To  blend  the  mined  site  with  its  sur- 
roundings, the  slopes  are  to  be  cut  to 
no  more  than  the  maximum  average 
slope  of  the  surrounding  topography. 
If  this  practice  would  disturb  a  signifi- 
cant amount  of  land  that  would  not 
othen*ise  be  disturbed,  the  regulatory 
authority  can  allow  steeper  ^lopes. 
The  regulatory  authority  can  Indepen- 
dently establish  the  average  slopes. 
The  operator's  determination  of  aver- 
age slope  must  be  reviewed  and  ap- 
proved or  disapproved  by  the  regula- 
tory authority. 

For  those  recently  opened  special 
mines,  the  regulatory  authority  will 
have  the  right  to  decide  how  backfill- 
ing, grading,  and  contouring  will  be 
done  to  meet  the  future  use  of  the 
land,  since  these  are  special  cases  and 
need  to  be  dealt  with  on  an  Individual 
basis.  The  method  chosen  must  be  de- 
signed to  prevent  degradation  of  the 
hydrologlc  balance,  reduce  water  pol- 
lution, prevent  adverse  effects  from 
water  buildup,  control  erosion,  and 
control  water  flow  to  the  original 
drainage  system  or  else  an  approved 
substitute  will  have  to  be  developed. 
Similar  proN-lsions  are  found  In  Section 
816.49(c)  and  the  reader  is  referred  to 
the  preamble  discussion  of  that  sec- 
tion for  an  explanation  of  Issues  relat- 


ed to  stabilization  of  slopes  in  perma- 
nent impoundments. 

Terraces  or  benches,  check  dams, 
and  other  erosion-control  techniques 
may  t>e  required  to  control  water 
damage  to  reclaimed  slopes  where  long 
unbroken  contouring  cannot  control 
the  volume  generated  or  handle  seep- 
age for  stream  flow.  These  structures 
may  need  special  engineering.  There- 
fore, the  regulatory  authority  must 
examine  and  evaluate  the  detailed 
plans  for  all  such  construction. 

The  object  of  regulating  reclamation 
is  to  produce  usable  land  after  mining. 
To  allow  indiscriminate  filling  of  de- 
pressions with  water  would  produce 
small  intermittent  ponds  and  bogs, 
and  might  create  overflow  situations 
that  could  erode  slopes  and  possible 
endanger  people.  Depressions,  there- 
fore, will  not  be  allowed  without 
proper  planning  and  design. 

Where  permanent  water  impound- 
ments are  authorized  under  these  reg- 
ulations, the  land  shall  t>e  sloped, 
graded,  and  contoured  to  blend  topo- 
graphically with  its  surroundings. 
Access  shall  be  provided  to  allow  for 
corrections  to  be  made,  revegetation. 
future  access  for  new  lands  used,  and 
maintenance  of  the  water  control 
structures.  It  may  be  very  difficult  to 
reclaim  all  of  the  pitwall  in  these  mine 
pits.  Therefore,  one-half  of  the  shore- 
line shall  be  allowed  to  remain  as  a 
stabilized  pitwall.  The  stabilization 
technique  is  to  t>e  independently  veri- 
fied and  approved  by  the  regulatory 
authority.  Since  the  pit  may  impound 
substantial  amounts  of  water,  it  will 
probably  have  approved  post-mining 
use  which  will  blend  with  the  sur- 
roundings, and  part  of  the  impound- 
ment shoreline  will  have  to  be  re- 
claimed for  these  purposes. 

Since  the  State  of  Wyoming  could 
change  its  regulations  and  programs 
on  special  bituminous  coal  mines,  leav- 
ing some  areas  without  coverage  by 
regulations,  the  Secretary  will  provide 
the  necessary  additions  to  meet  the 
Act. 

Several  comments  were  received  on 
Part  825.  One  comment  recommended 
that  th^  word  "mines"  be  changed  to 
"pits".  This  comment  was  rejected  be- 
cause the  wording  used  In  the  regiUa- 
tions  is  a  quotation  from  the  Act,  and 
the  Office  feels  that  the  narrower 
word  might  lead  to  mlslntrepretation 
of  the  scope  of  this  Part.  Readers  are 
referred  to  a  discussion  of  this  issue  in 
the  preamble  Section  785.12. 

Several  commenters  argued  that  if 
the  Wyoming  regulations  are  made 
more  stringent,  there  should  be  no 
need  for  the  Federal  regulations  to  be 
amended.  No  change  has  been  made  in 
response  to  these  comments,  since  this 
could  be  contrary  to  Section  527(b)  of 
the  Act. 


For  a  full  understanding  of  the  Of- 
fice's permanent  regulatory  program 
as  it  relates  to  special  mines  in  Wyo- 
ming, the  reader  Is  referred  to  the  pre- 
amble discussion  of  Section  785.12  and 
the  definition  of  special  bituminous 
coal  mines  in  Section  701.5. 

PAKT  826— SPEQAL  PCRMANENT 
PtOGRAM  PERFORMANCE  STAND- 
ARDS OPERATIONS  ON  STEEP 
SLOPES 

The  regulations  in  Part  826  establish 
the  minimum  envlroimiental  protec- 
tion standards  an  operator  must  meet 
to  control  the  adverse  envlrorunental 
impact  of  steep  slope  mining,  and  this 
Part  Implements  Sections  515(d)  and 
515(e)  of  the  Act.  Pages  41790-41791 
(43  P.R.  No.  181,  September  18.  1978) 
of  the  preamble  accompanying  the 
proposed  regulations  are  hereby  incor- 
porated by  reference  for  an  explana- 
tion of  the  basis  and  purposes  of  this 
Part.  This  Part  contains  special  per- 
formance standards  for  mining  on 
steep  slopes  and  allows  for  a  limited 
variance  from  the  requirements  for 
restoration  to  approximate  original 
contour.  All  operations  under  this 
Part  must  meet  the  permit  require- 
ments of  Sections  785.15  and  785.16  of 
these  regulations.  The  reader  is  re- 
ferred to  those  Sections  and  to  the 
preamble  discussion  of  them  for  an 
understanding  of  many  of  the  issues 
addressed  in  this  Part. 

Sections  826.1.  826.2  and  826.11  set 
forth  the  scope,  objectives  and  appli- 
cability of  this  Part.  Editorial  changes 
have  been  made  In  Section  826.1  of  the 
proposed  reculatlons  to  assist  the 
reader  through  additional  clarification 
and  by  using  the  terms  defined  In  30 
CFR  700.5  and  701.5.  Section  826.11(b) 
has  been  modified  by  adding  a  refer- 
ence to  mountalntop  removal  oper- 
ations, which  are  not  governed  by  this 
Part,  and  by  deleting  the  reference  to 
the  variance  granted  under  Section 
515(e)  of  the  Act  which  is,  in  fact,  sub- 
ject to  this  Part. 

Literature  used  In  writing  this  Part 
includes  the  works  cited  in  the  sec- 
tions of  this  preamble  relating  to  the 
disposal  of  excess  spoil  (Sections 
816.71-816.74). 

§  826.12    Steep  slopes:  Pcrformanee  stand- 
ards. 

1.  Paragraphs  (a)  and  (b)  of  this  Sec- 
tion Implement  Section  515(dK2)  of 
the  Act. 

2.  Several  commenters  objected  that 
the  proposed  regulations  In  Section 
826.12(a)  would  preclude  the  construc- 
tion of  access  and  haul  roads  into  the 
permit  area  t>ecause  spoil  could  not  be 
placed  on  the  downslope  and  road  fills 
could  not  be  constructed.  Haul  roads 
are  obviously  essential  for  access  to 
the  mine  area.  The  Office  agrees  with 
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these  commenters  and  the  language 
has  been  changed  accordingly. 

3.  One  commenter  requested  that 
Section  826.12(a)  be  modified  to  allow 
unmarketable  tree  materials  to  be 
placed  on  the  downslope  as  a  wind- 
row. It  was  suggested  that  such  a 
wind-row  would  act  to  control  slltatlon 
and  would  provide  valuable  wildlife 
habitat.  No  modification  has  been 
made  In  the  regulations  in  response  to 
this  comment.  Placement  of  debris  on 
the  downslope  is  explicitly  prohibited 
by  Section  515(dKl)  of  the  Act.  In  ad- 
dition. The  Office  believes  that  decom- 
position of  the  woody  material  would 
lead  to  instability  which  could  create 
long-term  sediment  problems  on  steep- 
slopes  (Kimball.  1974,  p.  35)  and. 
therefore,  the  provisions  of  the  Act 
and  the  regulation  would  not  be  satis- 
fied. 

4.  Several  commenters  suggested 
that  proposed  Sections  826.12(b)  and 
826.13(a)(1)  (which  are  now  combined 
In  Section  826.15(a)  be  modified  to  re- 
quire the  operator  to  establish  the 
minimum  static  safety  factor  would  be 
achieved  only  for  those  slopes  In 
excess  of  the  angle  of  repose  or,  alter- 
natively. In  excess  of  It.'  2fL  The  com- 
menters pointed  out  that  Section 
816.72  would  permit  valley  fills  with 
slopes  as  steep  as  26*.  which  is  obvious- 
ly greater  than  the  20°  sloi>es  that  as  a 
rule  defines  steep  slopes.  The  Office 
has  not  adopted  the  commenters'  sug- 
gestioiL  Section  515(d)(3)  of  the  Act 
specifically  requires  that  all  bacltflUed 
material  on  steep  slopes  must  main- 
tain stability.  This  special  statutory 
admonition  requires  special  precau- 
tions in  steep  slopes  area,  where  Insta- 
bility creates  serious  problems.  The 
commenters'  argument  by  analogy  to 
Section  817.72  is  not  persuasive.  While 
Section  816.72(g)  does  allow  for  slopes 
of  26",  Section  816.72(a)  requires  that 
the  entire  fill.  Including  the  steeper 
slope  areas,  must  attain  a  static  safety 
factor  of  1.5,  even  higher  than  the  1.3 
required  on  steep  slopes. 

5.  Section  826.12(c)  Implements  Sec- 
tion 815(dK3)  of  the  Act.  Regulatory 
authority  approval  is  required  for  all 
disturbance  above  the  highwall.  In  ad- 
dition to  evaluating  the  request  for  ap- 
proval In  light  of  the  requirements  of 
this  Part,  the  regulatory  authority  will 
be  responsible  for  enforcing  the  lan- 
guage of  the  Act  which  provides  in 
Section  515(dK3)  that  "the  land  dis- 
turbed above  the  highwall  shall  be 

'   limited  to  that  amount  necessary  to 
facilitate.  .  .  compliance." 

The  Office  considered  adding  that 
language  to  Section  826.12(c)  but 
thought  it  unnecessary,  since  the  lan- 
guage of  the  Act  Lb  self -executing. 

6.  Several  commenters  requested 
that  Section  826.12(e)  be  revised  to 
allow  the  burial  of  woody  material  in 
the  pit  ac^lnst  the  highwall.  It  was 
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argued  that  such  placement  might 
pose  no  threat  to  the  stability  of  the 
backfill.  The  Office  considers  the 
technical  support  for  this  contention 
inconclusive.  Woody  material  eventu- 
ally will  deteriorate  ajid  decompose, 
creating  voids,  depressions,  and  ten- 
sion cracks  that  chsuinelize  water  in 
the  fill  and  eventually  cause  mass  in- 
stability and  potential  erosion  and  sil- 
tation  problems  (Hopkins  and  others 
1975,  p.  9,  and  Weigle,  1966,  p.  73). 
Several  of  these  comments  suggested 
that  woody  materials  be  allowed  in  the 
fill  after  the  regvilatory  authority  had 
determined  that  the  minimum  static 
safety  factor  could  still  be  attained  or 
that  stability  would  not  be  Jeopard- 
ized. Most  States  have  allowed  the 
practice  in  the  past.  Stability,  erosion 
protection,  and  minimization  of  sll- 
tatlon must  be  achieved.  If  organic 
material  subject  to  decay  can  be 
buried  without  risk  of  voids  being  cre- 
ated, the  regulatory  authority  may 
permit  the  burial  of  such  material  be- 
neath the  highwall.  The  Act,  however, 
specifically  requires  that  post-reclama- 
tion stability  be  assured  on  steep 
slopes  (Section  515(dK3))  and  the 
permit  application  must  assure  the 
regulatory  authority  that  the  appli- 
cant will  comply  with  the  stability  re- 
quirements In  Section  826.12  (b). 
Pending  further  study  of  the  Issue, 
the  placement  of  woody  material  in 
steep  slope  fills  will  be  allowed  only  If 
approved  by  the  regulatory  authority. 

7.  Section  826.12(f)  has  been  promul- 
gated in  furtherance  of  the  require- 
ment for  long-term  stability  in  Section 
515(dK2)of  theAct. 

Several  commenters  argued  that  no 
impoundments,  either  temporary  or 
permanent,  should  be  permitted  on 
steep  slopes.  The  following  alterna- 
tives were  considered: 

(a)  Permit  impoundments  which 
were  constructed  In  compliance  with 
the  provisions  of  Subchapter  K,  and 

(b)  Prohibit  construction  of  im- 
poundments on  steep  slopes. 

Specific  design  and  construction  re- 
quirements have  been  developed  to 
ensure  the  stability  of  Impoundments 
in  Section  816.46.  The  regulations  fur- 
ther provide  criteria  for  sediment  stor- 
age volume,  detention  time,  dewater- 
Ing  characteristics,  and  sediment  re- 
moval. To  prohibit  the  use  of  these  im- 
pounding structures  would  eliminate  a 
major  mechanism  for  controlling 
water  runoff  from  the  mine  area  and 
slltatlon  of  streams.  In  effect,  mining 
would  be  prohibited  In  steep  slope 
areas  if  sedimentation  basins  were  not 
permitted.  The  commenters  argued 
that  slope  instability  problems  dictate 
that  these  retaining  structu-es  pose  a 
serious  hazard  to  the  safety  to  the 
general  public  and  the  environment. 
The  Office  recognizes  that  additional 
precaution  must  be  exercised  in  the 
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construction  of  impoundments.  Appro- 
priate regulations  have  been  promul- 
gated to  achieve  this  need.  This  Office 
further  determined  that  specific  pro- 
hibition of  Impoundments  In  steep 
slope  areas  was  not  the  Intention  of 
the  Act.  Consequently,  no  change  has 
been  made  in  the  regulatory  program. 

§  826.15    Steep  slopes:  Limited  variances. 

1.  Section  826.15  Implements  Section 
515(e)  of  the  Act. 

Several  comments  stated  that  Sec- 
tion 515(e)  of  the  Act  did  not  restrict 
the  variance  provisions  to  steep  slope 
mining  operations.  The  Office  has  not 
accepted  the  position  urged  by  these 
comments.  A  review  of  the  Congres- 
sional Record  (H  7583,  H  7584,  (July 
21,  1977)  indicates  that  Section  515(e) 
of  the  Act  is  restricted  to  permitting 
variances  in  the  provisions  of  Section 
515(d)  of  the  Act.  Accordingly,  no 
change  has  been  made  and  the  vari- 
ance will  be  available  only  from  the  re- 
quirements of  Section  515(d)  of  the 
Act.  The  reader  is  referred  to  the  Pre- 
amble discussion  of  30  CFR  785.16  for 
a  more  detailed  analysis  of  this  Issue. 

2.  In  reference  to  Paragraph  (a),  a 
commenter  stated  that  the  required 
backfilling  to  cover  hlghwalls  would  In 
fact  provide  no  variance  to  approxi- 
mate original  contour  requirements  in 
95  percent  of  the  terrain  involved. 

Section  515(eK2)  of  the  Act  is  Inter- 
preted by  the  Office  to  permit  a  vari- 
ance from  the  requirements  to  restore 
to  approximate  original  (»ntour  set 
forth  in  Section  515(dK2),  but  not  to 
exempt  the  operator  from  backfilling 
to  the  top  of  the  highwall  as  stated  In 
both  Sections  5I5(dK3)  and  515(eKl). 
It  Is,  thus  only  to  provide  a  variance 
from  contour  requirements.  Regard- 
less of  the  approved  postmlnlng  land 
use  and  other  requirements  of  Sec- 
tions 515(eK3)  and  (4),  hlghwalls  must 
be  backfilled  to  a  stable  condition. 

3.  Section  826.15(b)  implements  and 
elaborates  on  the  minimum  criteria 
for  measuring  watershed  control  im- 
provment  as  required  by  Section 
515(eKI)  of  the  Act.  The  criteria  set 
forth  in  30  CFR  816.41  provided  the 
basis  for  determining  the  improve- 
ment of  the  watershed  hydrology 
during  mining. 

4.  With  respect  to  Section  826.15(c). 
several  opposing  comments  were  re- 
ceived regarding  the  distrubance  of 
lands  above  the  highwall  to  provide 
additional  sp«41  to  reclaim  the  affected 
area.  The  following  three  alternatives 
were  considered  by  the  Office  when 
addressing  the  comments: 

(a)  Make  no  change  to  the  proposed 
permanent  regulations, 

(b)  Permit  no  disturbance  above  the 
highwall.  and 

(c)  Modify  the  proposed  regulation 
to  reflect  more  effectively  the  Intent 
of  the  variance. 
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Alternative  (a)  obtains  Its  authority 
from  Section  515(dK3)  of  the  Act. 
which  requires  that  disturbance  of 
land  above  the  highwall  shall  be  limit- 
ed to  the  distance  necessary  to  facili- 
tate compliance  with  the  environmen- 
tal protection  standards.  The  proposed 
regulations  provided  specific  guide- 
lines by  which  the  regulatory  authori- 
ty could  evaluate  and  monitor  the  pro- 
posed activities  of  an  operator  to 
ensure  compliance  of  the  permittee 
with  the  established  regulations. 

Alternative  (b)  would  permit  no  dis- 
turbance above  the  highwall.  It  was 
argued  that  the  area  above  the  high- 
wall  should  be  disturbed  only  in  ex- 
treme cases.  Such  disturbance  would 
displace  additional  overburden  materi- 
al which  would  be  subject  to  erosion 
and  slope  Instability. 

Under  alternative  (c).  which  the 
Office  selected,  more  flexibility  would 
be  afforded  the  operator  and  the  regu- 
latory authority  to  respond  to  site-spe- 
cific conditions.  The  regulatory  au- 
thority must  restrict  the  area  dis- 
turbed above  the  highwall  according 
to  site  conditions.  [The  denial  to  allow 
disturbance  of  the  area  above  the 
highwall  may  preclude  mining  In  some 
steep  slope  areas  unless  the  highwall 
can  be  blended  with  additional  spoil 
from  above.]  If  disturbance  above  the 
highwall  were  limited,  equipment  ma- 
neuverability might  be  Impossible  for 
a  certain  distance,  which  could  create 
hazardous  conditions  for  an  operator 
working  adjacent  to  a  highwall.  It  was 
further  considered  that  the  construc- 
tion of  highwall  diversions  during  and 
following  mining  migtit  have  been 
hampered  by  the  regulations  as  pro- 
posed, thus  reducing  the  control  of 
runoff  and  resulting  In  erosion. 

The  Office  has  reevaluated  the  pro- 
posed permanent  regulations  in  view 
of  the  comments  received  and  has  re- 
WTitten  Section  826.15(aK3)  to  permit 
a  det«rminatlon  of  appropriate  dis- 
turbance above  the  highwall  on  the 
basis  of  the  proof  presented  in  the 
permit  application  and  reviewed  by 
the  regulatory  authority. 

5.  Several  paragraphs  proposed  for 
this  Section  have  been  deleted.  A  pro- 
posed requirement  for  certification  of 
designs  by  certain  registered  profes- 
sionals could  be  overly  restrictive, 
since  other  professionals  may  be 
equally  capable  of  perltrming  the 
function.  Also,  there  may  not  be 
enough  registered  professionals  to  ful- 
fill all  their  other  functions  as  well  as 
this  one.  under  the  regulations  with- 
out causing  undue  delay  or  unwarrant- 
ed high  costs.  The  permit  review  pro- 
cedures, originally  proixtsed  In  Section 
826.13.  have  now  been  moved  to  30 
CFR  785.16.  where  the  Office  feels 
they  more  logically  belong. 
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§  826.16     Ste«p  slopes:  Multiple  warn. 

1.  Comments  were  received  which 
suggested  that  excess  spoil  from  an 
upper  bench  should  be  allowed  to  be 
deposited  on  a  preexisting  mine  bench. 
The  Office  has  accepted  these  recom- 
mendations, if  the  permittee  complies 
with  the  regulations  now  found  in  Sec- 
tion 826.16.  The  Office  believes  that  if 
the  spoil  is  transported  and  placed  to 
the  appropriate  grade  and  safety 
factor  and  according  to  Section 
515(b)(22)  of  the  Act,  that  remaining 
unreclained  mine  lands  may  be  re- 
claimed and  restored  to  more  fully 
comply  with  the  Intent  of  the  Act.  By 
allowing  for  disposal  of  excess  spoil  in 
this  manner,  lands  can  t>e  restored 
which  might  otherwise  contribute  to 
erosion  and  be  unstable,  and  can  be  re- 
stored without  use  of  public  funds.  It 
should  be  absolutely  clear,  however, 
that  It  is  not  the  Intent  of  this  Office 
to  permit  end-dumping  or  dropping  of 
overburden  over  the  downslope  from 
one  bench  to  another  unless  the  per- 
formance standards  under  30  CFR 
816.74  can  be  satisfied. 

2.  It  was  recommended  by  several 
commenters  that  multiple  seam  steep 
slope  mining  be  permitted  in  previous- 
ly mined  areas  without  Imposing  the 
requirement  to  return  the  land  to  ap- 
proximate original  contour.  The  fol- 
lowing alternatives  were  considered  in 
response  to  these  comments:  (a)  re- 
quire total  reclamation;  (b)  reduce  the 
highwall  angle,  and  grade  the  spoil  to 
an  approved  contour:  and  (c)  cover  the 
highwall  to  the  maximum  extent  pos- 
sible with  the  existing  spoil,  and  stabi- 
lize the  remaining  highwall. 

In  alternative  (a),  steep  slope  oper- 
ations conducted  in  areas  that  predate 
the  permanent  regulations  would  t>e 
required  to  meet  all  the  reclamation 
requirements  of  the  Act  Including 
elimination  of  the  highwall.  The  Act 
does  not  contemplate  a  special  vari- 
ance for  previously  mined  areas.  This 
alternative  might  severely  limit  recov- 
ery from  those  sites  where  surface 
mining  operations  prior  to  the  Act 
have  left  pits  containing  significant  re- 
serves. In  some  of  these  areas  the 
overburden  has  been  disposed  in  such 
a  manner  that  precludes  restoration  to 
the  original  contour.  This  can  occur 
when  the  spoil  has  been  spread  over  a 
large  area  rather  than  piled,  or  when 
the  spoil  has  stabilized  environmental- 
ly and  is  not  a  health  or  safety  hazard. 
In  these  cases,  the  environment  may 
be  damaged  more  by  attempts  at  resto- 
ration than  by  leaving  the  old  work- 
ings in  their  stable  conditions. 

Alternative  (b)  would  require  the  op- 
erator to  reduce  the  angle  of  the  high- 
wall  to  a  stable  angle  for  the  material 
involved.  Some  previously  mined  pits 
might  not  have  enough  available  spoil 
to  meet  even  these  standards.  The 
area  would  have  to  be  graded  and  re- 


vegetated  as  required  by  Part  816. 
This  alternative  would  not  result  In 
reclamation  to  the  high  degree  re- 
quired under  Section  515(d)  of  the 
Act. 

Alternative  (c)  would  allow  all  previ- 
ously mined  pits  to  be  mined,  but 
would  permit  a  significant  amount  of 
reclamation  that  would  not  meet  the 
standards  of  the  Act.  Some  highwalls 
might  be  permitted. 

The  Office  has  selected  alternative 
(a).  The  Office  recognizes  that  many 
abandoned  mines  may  presently  be  un- 
minable  under  this  standard.  However, 
economic  factors  may  make  more  coal 
recovery  and  deeper  cuts  feasible  in 
the  future,  and  at  that  time  sufficient 
spoil  would  t>e  available  from  the  In- 
creased cut  to  meet  the  requirements 
of  this  Act. 

The  Office  believes  that,  in  the  long 
nm,  alternative  (a)  is  the  most  envi- 
ronmentally protective.  The  Office 
has  no  Information  which  would  lead 
it  to  t)elieve  that  the  loss  of  unminable 
reserves  as  a  result  of  this  restriction 
will  be  critical  to  the  Nation's  coal 
supply  or  coal  cost.  For  a  further  dis- 
cussion of  the  requirement  to  return 
to  original  contour  the  reader  should 
refer  to  the  preamble  discussions  of  30 
CFR  816.101  and  819. 

PART  827— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS —  COAL  PROCESSING 
PLANTS  AND  SUPPORT  FACILITIES 
NOT  WITHIN  THE  PERMIT  AREA 
FOR  A  MINE 

The  reader  is  referred  to  the  pream- 
ble discussion  of  Section  785.21  of  the 
final  regulations,  which  contains  the 
requirements  for  permits  for  coal  proc- 
essing plants  or  support  facilities  that 
are  not  located  within  the  permit  area 
of  a  specified  mine,  for  a  discussion  of 
other  Issues  relevant  to  this  Part.  This 
Part  should  be  read  together  with  Sec- 
tion 785.21. 

Coal  proce.sslng  plants  are  usually 
located  at  the  mine  mouth,  but  fre- 
quently one  central  preparation  plant 
may  serve  several  mines  as  a  focal 
point  for  coal  preparation  and  ship- 
ment to  market.  The  coal  may  be 
transported  to  this  central  plant  with- 
out removal  of  the  rock  and  other  im- 
purities contained  in  the  run-of-mine 
coal.  Coal  may  also  be  shipped  by 
barge,  rail,  or  truck  to  a  site  far  re- 
moved from  the  minesite  and  proc- 
essed there  t>efore  use.  After  shipment 
to  the  point  of  use,  additional  process- 
ing may  take  place.  Associated  with 
coal  processing  plants  are  coal  wastes, 
waste  piles  and  disposal  sites,  and 
other  features  which  can  seriously 
damage  the  environment  and  proper-  ' 
ty.  In  order  to  ensure  proper  protec- 
tion  of   the   environment   and   public 
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property  in  compliance  with  Section 
102  of  the  Act,  the  same  general  re- 
quirements for  permits,  bonding,  rec- 
lamation, performance  standards,  and 
enforcement  will  apply  to  coal  process- 
ing plants  and  support  facilities  not  lo- 
cated within  the  permit  area  for  a  spe- 
cific mine  as  for  those  located  at 
mines. 

Section  827.12  contains  specific  per- 
formance standards  which  have  been 
discussed  in  previous  Sections  of  the 
preamble  for  similar  facilities  within 
the  permit  area,  and  which  OSM  feels 
are  also  applicable  to  facilities  not  lo- 
cated within  the  permit  area.  For 
more  specific  information,  the  reader 
is  referred  to  the  respective  sections  of 
the  Preamble  which  discuss  those  per- 
formance standards.  References  in 
Section  827.12(b)  to  other  regulations 
(Paragraph  (b).  roads:  (e),  impound- 
ments; (1)  underground  mining:  and 
(m)  reclamation)  have  been  modified 
since  the  proposed  version  to  reflect 
modifications  in  the  numbering 
scheme  of  Parts  816  and  817. 

1.  A  numt)er  of  commenters  ques- 
tioned OSM's  authority  to  regulate 
coal  processing  plants  and  facilities 
not  located  within  a  permit  area.  Sec- 
tion 701(28KB)  of  the  Act  defines  sur- 
face coal  mining  operations  to  Include 
areas  upon  which  such  activities 
(cleaning,  concentrating,  or  other 
physical  processing  or  preparation, 
loading  of  coal  .  .  .)  occur,  and  surface 
coal  mining  operations  are  controlled 
by  the  Act.  The  Office  believes  feels 
that  "at  or  near  the  mine  site"  in  Sec- 
tion 701(28KA)  of  the  Act  applies  only 
to  "loading  of  coal  for  interstate  com- 
merce" and  finds  It  has  the  authority 
to  control  coal  processing  plants  and 
support  facilities  not  located  at  or 
near  the  minesite  or  not  within  the 
permit  area  for  a  mine,  under  Sections 
701(28)(B)  and  701(17)  of  the  Act.  The 
reader  is  also  referred  to  30  CFR 
785.21  for  further  discussion  of  this 
issue. 

2.  In  considering  a  number  of  com- 
ments concerning  processing  plants 
built  and  operating  at  the  time  of  pro- 
mulgation of  these  regulaions,  the 
Office  considered  the  alternatives  of 
(a)  not  requiring  compliance  with  Part 
827.  and  (b)  blanket  requirements  that 
all  existing  structures  be  forced  into 
compliance.  It  is  recognized  that  while 
compliance  with  this  Section  is  re- 
quired under  the  Act.  it  could  be  very 
burdensome  and  costly  for  existing 
structures  and  facilities  to  comply. 
The  Office  has  resolved  this  matter  in 
Sections  701.11(e),  780.12  and  786.21, 
which  modify  the  application  to  exist- 
ing structures  of  design  standards,  but 
not  performance  standards.  The 
reader  is  referred  to  the  preamble  dis- 
cussion of  those  sections  for  a  discus- 
sion of  existing  structures. 


RULES  AND  REGULATIONS 

3.  One  comment  requested  deletion 
of  Section  827.12(1)  on  the  basis  that 
Section  515(bK12)  of  the  Act  and  the 
regulations  in  Section  816.79  refer  to 
"siirface  coal  raining  operations. "  the 
Office  has  rejected  this  suggestion  be- 
cause Section  515(bK12)  of  the  Act 
also  states  "in  order  to  prevent  break- 
throughs and  to  protect  the  health 
and  safety  of  the  miners."  The  Office 
believes  that  this  protection  applies 
equally  well  to  processing  "oper- 
ations" as  to  "mines."  It  is  further 
noted  that  "surface  coal  mining"  is 
not  defined  in  the  Act  to  exclude  proc- 
essing facilities. 

4.  Several  commenters  suggested 
that  different  standards  should  apply 
to  tipples  with  washing  facilities  than 
to  those  without  them,  since  tipples 
without  washing  facilities  result  in  less 
environmental  damage.  The  Office  be- 
lieves that  the  performance  standards 
in  this  Part  are  appropriate  for  all 
facilities,  and  the  rule  has  not  been 
changed  in  response  to  the  comment. 
If  one  facility  is  causing  less  environ- 
mental damage  than  another,  it  may 
require  less  corrective  action  to 
comply  with  these  rules.  However,  the 
minimum  standard  of  performance 
and  maximum  allowable  environmen- 
tal degradation  must  be  the  same  for 
both  types  of  facilities,  as  provided  In 
this  Part. 

PART  828— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—IN SITU  PROCESSING 

This  Part  provides  envirormiental 
performance  standards  for  In  situ 
processing  operations  which  use  coal 
in  place  or  recover  coal  by  means  of 
processing  fluids  injected  into  the 
coal-bearing  strata.  The  preamble  ac- 
companying the  proposed  permanent 
regulatory  program  found  in  43  P.R. 
41791-41792  (September  18,  1978)  is 
hereby  incorporated  by  reference  and 
sets  forth  the  basis,  purposes,  and  al- 
ternatives considered  in  drafting  this 
Part. 

One  commenter  recommended  that 
the  proposed  language  in  Section 
828.11(e)  be  rewritten  to  provide  the 
regulatory  authority  with  adequate 
latitude  for  restoring  the  affected 
ground  water  resource  to  a  condition 
suitable  for  supporting  the  postminlng 
land  use.  The  alternatives  considered 
based  on  this  comment  were:  (1)  re- 
quiring restoration  of  ground  water 
quality  to  approximate  pre-minlng 
levels;  and  (2)  allowing  alternative 
ground  water  quality  limitations  de- 
pendent upon  future  land  use. 

Alternative  1  reflects  the  Intent  of 
Section  515(bK10)  of  the  Act  in  that 
the  impact  of  mine  related  activities 
on  the  hydrologic  balance  and  to  the 
ground  water  shall  be  minimized.  As 
such,    the    regulations   must    provide 
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adequate  provisions  to  ensure  that 
future  land  use  not  be  prohibited  be- 
cause of  disruptions  to  the  pre-minlng 
hydrologic  conditions.  Appropriate 
flexibility  has  been  incorporated  into 
the  regulations  by  providing  that  the 
ground  water  system  shall  be  returned 
to  "approximate  preminlng  levels."  On 
the  other  hand,  it  was  argued  that  the 
proposed  language  should  be  broad- 
ened to  permit  alternative  ground 
water  conditions  other  than  the  condi- 
tions existing  prior  to  mining.  The  res- 
toration of  ground  water  conditions,  it 
was  argued,  should  primarily  refect 
the  needs  based  on  proposed  land  use 
as  determined  by  the  regulatory  au- 
thority. Alternative  2  was  rejected  be- 
cause the  Office  determined  that  suf- 
ficient latitude  was  provided  the  regu- 
latory authority  to  establish  what  "ap- 
proximate preminlng  conditions"  must 
be  achieved  following  the  processing 
activity.  The  Office  believes  that  the 
ground-water  resources  on  lands  adja- 
cent to  the  permit  area  must  also  be 
protected.  Many  of  these  adjacent 
lands  will  continue  to  support  pre- 
processing land  uses  and,  as  such,  con- 
tinued use  must  be  assured. 

One  commenter  stated  that  air  qual- 
ity monitoring  for  in  situ  processing 
activities  should  be  eliminated.  The 
Office  considered  the  following  alter- 
natives as  a  result  of  this  comment:  (1) 
delete  all  requirements  for  monitoring; 
(2)  require  monitoring  as  required  by 
applicable  Federal  and  State  regula- 
tions; and  (3)  require  periodic  monitor- 
ing for  phenols,  nitrogen  compounds, 
carbon  compounds,  windspeed,  direc- 
tion temperature  and  air  quaUty  char- 
acteristics determined  appropriate  by 
the  regulatory  authority  after  consul- 
tation with  air  quality  agencies. 

Requirements  for  the  monitoring  of 
air  quality  at  in  situ  processing  oper- 
ations were  not  specifically  addressed 
by  the  Act.  The  commenter  main- 
tained that  adequate  regulations  exist 
under  existing  Federal  and  State 
standards  and  there  is  little  necessity 
of  applying  another  level  of  regula- 
tions which  would  duplicate  existing 
requirements. 

The  second  alternative  would  estal>- 
lish  proposed  reg\ilation8  using  lan- 
guage similar  to  that  of  Section 
508(a)(9)  of  the  Act  to  ensure  that  ap- 
plicable Federal  smd  State  laws  and 
standards  would  be  achieved.  The  pro- 
posed regulations  took  into  account 
that  In  situ  processing  of  coal  would 
generate  and  release  emissions  of 
phenols,  nitrogen  compounds  and 
oxides  of  carbon  which  would  adverse- 
ly impact  the  air  quality  of  the  region 
(Edgar,  pp.  47-49).  Vegetation  found 
on  the  lands  beneath  and  adjacent  to 
the  processing  operations  may  be 
stunted  or  destroyed  by  adverse  com- 
pounds emitted.  Additional  require- 
ments were  specified  to  ensure  that 
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the  regulatory  authority  would  have 
adequate  latitude  to  require  monitor- 
ing of  air  quality  at  In  situ  processing 
operations  when  Federal  or  State  reg- 
ulations may  not  address  these  air 
quality  standards.  These  proposed  reg- 
ulations would  have  assured  evalua- 
tion of  the  impact  of  in  situ  processing 
on  the  ambient  air  qxi&Iity  during  and 
following  the  operatians. 

Alternative  1  was  rejected  because 
the  Office  has  the  responsibility  under 
the  Act  to  ensure  that  applicable  air 
quality  laws  and  standtuxls  are  met. 
(See  preamble  disctission  of  Sections 
816.95  and  780.15). 

The  Office  has  selected  alterriative 
2.  which  requires  the  regulatory  au 
thority  to  take  into  account  existing 
air  quality  standards  of  other  Federal 
or  State  agencies.  Although  the  gener- 
al types  of  pollutants  are  known,  iden- 
tification of  specific  air  quality  charac- 
teristics which  must  be  monitored  (Al 
temative  3)  has  been  deleted  at  this 
time  until  additional  data  becomes 
available  from  in  situ  activities.  As  one 
commenter  pointed  out,  there  are 
more  than  1,000,000  know  carl)on  com- 
pounds and  the  Office  believes  the 
rules  as  proposed  may  have  been  too 
sophisticated  for  effective  implemen- 
tation by  reirulatory  authorities.  The 
alt.emative  selected  provides  regula- 
tory authorities  with  maximum  flexi- 
bility to  tailor  the  monitoring  program 
to  site-specific  needs. 

Several  commenters  stated  that  the 
proposed  regulations  were  too  complex 
and  sufficient  latitude  was  not  pro- 
vided the  reirulatory  authority  to 
handle  site-specific  situations.  No 
change  has  been  made  In  this  Part  in 
response  to  these  comments  because 
the  Office  was  presented  no  rationale 
in  support  of  specific  ctianges  and  be- 
cause the  Office  believes  the  general 
requirements  of  Part  828  would  be  ap- 
propriate to  any  in  situ  operation. 

SUBCHAPTER  L— INSPECTION  AND 
ENFORCEMENT 

Subchapter  L  is  divided  Into  Part 
840  (Inspection  and  EInforcement  by 
the  State  Regulatory  Authority),  P»art 
842  (Federal  Inspections)  Part  843 
(Federal  Enforcement)  tmd  Part  845 
'Civil  Penalties).  The  structure  and 
purposes  of  Sutxhapter  L  and  its  four 
Parts  are  set  forth  in  the  Preamble  to 
the  proposed  regulations  and  are  not 
repeated  here.  The  reader  may  refer 
to  the  preamble  to  the  proposed  regu- 
lations at  43  PR  41792-41797  (Septem- 
ber 18.  1978)  for  this  Information. 

Oeneral  CommenU 

One  commenter  suggested  that  in- 
spectors should  be  required  to  l>e  li- 
censed engineers.  The  Office  decided 
against  this.  Inspectors  are  called 
upon  to  enforce  regulations  which  are 
ba.sed  on  the  teachings  of  many  scien- 


tific and  engineering  disciplines.  It 
would  be  impossible  to  find  inspectors 
who  were  licensed  in  all  of  these  disci- 
plines. In  any  event.  It  Is  not  necessary 
to  require  such  experience.  If,  while 
enforcing  the  regulations,  an  inspector 
feels  engineering  or  other  technical 
advice  is  neededL  he  can  obtain  guid- 
ance from  technical  experts  on  OSM's 
staff  or  the  State  regulatory  staff. 

The  same  comment«r  suggested  that 
inspectors  who  are  not  licensed  engi- 
neers might  be  deemed  to  violate  State 
licensing  laws  If  they  made  Interpreta- 
tions of  the  Act  or  the  regulations 
using  Judgment  involving  the  applica- 
tion of  engineering  principles.  The 
Office  doubts  this  is  an  accurate  inter- 
pretation of  the  State  licensing  laws, 
but  if  it  were,  such  a  State  law  would 
l>e  unconstitutional  if  applied  to  Fed- 
eral inspectors  carrying  out  Federal 
law. 

Throughout  8ubchapt«r  L.  refer- 
ences to  cooperative  agreements  or 
programs  were  deleted  t>ecause  they 
were  redundant.  A  cooperative  pro- 
gram is  merely  a  State  program  ap- 
plied to  Federal  lands  pursuant  to  a 
cooperative  agreement,  and  thus  refer- 
ence to  a  State  program  Is  sufficient. 
Also,  references  to  coal  exploration 
were  added  as  appropriate  throughout 
Subchapter  L. 

Many  provisions  in  Subchapter  L 
were  modified  to  clarify,  shorten,  or 
improve  the  organizatiorf  of  the  regu- 
lations. 

PART  840— STATE  REGULATORY  AU- 
THORITY INSPECTION  AND  EN- 
FORCEMENT 

Statutohy  AuTHORrrr:  102,  201. 
501(b).  503.  512.  517.  518.  521.  and  523 
of  Pub.  L.  95-«7,  91  SUt.  448.  449.  468. 
470.  483.  498.  499.  504.  510  (30  USC 
1202.  1211,  1251,  1253,  1263,  1267.  1268, 
1271,  1273). 

9  MO.  1 1     Iniip««tioiM    by    State    regulatory 
authority. 

Subsection  (a)  was  modified  to  pro- 
vide that  the  State  regulatory  authori- 
ty shall  conduct  "an  average  oV  at 
least  one  partial  lnsi)ection  per  month. 
This  conforms  with  the  language  of 
517(c)  of  the  Act.  A  similar  change  was 
made  In  Subsection  (b). 

A  new  Subsection  (c)  was  added  to 
provide  for  periodic  inspections  of  coal 
exploration  operations.  Such  Inspec- 
tions are  necessary  if  a  State  is  to  en- 
force the  coal  exploration  provisions 
of  its  State  program.  The  previous 
subsection  (c)  was  renumbered  as  (d) 
and  mcxlifled  to  Include  a  reference  to 
the  new  subsection  (c). 

Comments  were  received  requesting 
the  Office  to  delete  the  reference  In 
'840.11(cKl)  and  842.11(d)(1)  to  con- 
ducting inspections  to  monitor  compli- 
ance at  all  operations,  including  those 


which  operate  on  weekends  and  holi- 
days and  at  unusual  hours. 

Section  517(c)  of  the  Act  requires 
the  regulatory  authority  to  conduct 
inspections  "on  an  Irregular  basis." 
The  phrase  "irregular"  is  not  defined 
In  the  Act  and  could  be  taken  to  have 
a  numl)er  of  meanings.  The  com- 
menters Impllclty  interpret  the  phrase 
as  meaning  only  that  inspections 
should  not  occur  on  the  same  day  of 
the  week  or  the  month  or  some  other 
predictable  dat«. 

To  accept  this  narrow  definition 
would  be  actually  to  encourage  some 
of  the  worst  types  of  violations.  Some 
wildcatters  (persons  operating  uithout 
a  permit)  operate  only  on  nights  or 
holidays.  If  the  comments  were  ac- 
cepted and  no  inspections  were  carried 
out  at  night  or  on  holidays,  these  op- 
erators, often  among  the  most  fla- 
grant violators  of  the  Act.  could  oper- 
ate with  inu>unity.  There  axe  also 
some  operators  who  will  ol)ey  the  Act 
and  regulations  only  because  they 
expect  to  be  inspected.  If  no  night 
time  or  holiday  inspections  were  held, 
such  an  operator  might,  for  instance, 
discharge  acid  drainage  during  nights 
and  holidays,  knowing  that  no  inspec- 
tions would  be  conducted  then.  Also,  if 
a  citizen  reported  that  an  operator  was 
committing  violations  durtng  holidays 
or  evenings,  the  regulatory  authority 
would  be  unable  to  respond  effectively 
to  the  complaint  unless  its  inspectors 
make  nighttime  or  holiday  inspec- 
tions. 

Some  commenters  felt  that  inspec- 
tions during  unusual  hours  and  holi- 
days would  be  used  to  harrass  opera- 
tors. The  Office  and  the  States  do  not 
conduct  inspections  to  harrass  opera- 
tors. The  Office  and  the  States  will 
conduct  their  Inspectloivs  in  a  reason- 
able and  fair  manner  that  wUl  not  in- 
terfere with  operators  who  are  in  com- 
pliance. 

§810  12     Right  of  entry. 

Some  commenters  proposed  that  a 
State  should  not  be  required  to  have 
statutory  authority  to  enter  and  in- 
spect operations,  arguing  that  this 
would  needlessly  force  States  to  re- 
quest their  Vgislatures  for  new  laws. 
The  Office  rejected  this  proposal  be- 
cause nonstatutory  authority  Is  not 
certain  enough  for  the  Secretary  to 
Judge  accurately  the  adequacy  of  a 
State  program. 

Other  commenters  urged  that  the 
language  of  $  840.12(a)  should  clarify 
to  whom  the  "appropriate  credentials" 
should  be  present^  (such  as  the 
person  responsible  for  the  operation  of 
and  safety  at  the  mine  or  the  individu- 
al who,  based  upon  reasonable  inquiry 
by  the  authorized  representative,  ap-*' 
pears  to  be  in  charge  of  the  oper- 
ation). They  believed  that  the  Ian-' 
guage  of  Section  517(b)(3)  of  the  Act' 
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implied  that  an  attempt  should  be 
made  to  notify  the  operator  or  his  au- 
thorized representative  before  entry 
into  the  mine  area. 

To  interpret  Section  517(b)  (3)  of 
the  Act  as  suggested  would  seriously 
undermine  enforcement  of  the  law.  If 
an  inspector  were  required  to  present 
his  credentials  to  a  particular  Individu- 
al before  commencing  an  inspection, 
an  operator  could  prevent  an  inspec- 
tion by  removing  this  employee  from 
the  site  while  serious  environmental  or 
other  harm  might  be  occurring.  Fur- 
ther, with  regard  to  certain  types  of 
violations  which  are  difficult  to  prove 
unless  they  are  observed  when  occur- 
ring, an  operator  might  make  the  par- 
ticular Individual  temporarily  unavail- 
able ar.d  delay  an  inspector  long 
enough  to  cover  up  or  cease  illegal 
practices,  thus  avoiding  detection. 
OSM  interprets  Section  517(b)(3)  of 
the  Act  as  meaning  that  the  operator 
who  encounters  the  Insi>ector  on  the 
permit  area  is  entitled  to  expect  the 
inspector  to  present  appropriate  cre- 
dentials If  requested  to  do  so.  It  is  cur- 
rent practice  In  most  cases  to  seek  the 
foreman  upon  first  arriving  on  the 
mine,  present  credentials  and  invite 
the  foreman  to  accompany  the  inspec- 
tor. 

Comments  were  received  that  in- 
spections should  not  be  conducted 
without  search  warrants.  Although 
Mar^uUl  v.  Bartoic,  —  U.S.  — ,  56  L. 
Ed.  305,  98  S.  Ct.l816  (May  23,  1978). 
held  that  search  warrants  are  required 
for  certain  types  of  in8[>ectlons.  it  has 
been  ruled  that  search  warrants  are 
not  required  for  the  field  inspections 
•cdtenoplatied  under  the  Act  (In  re: 
Sitrfaoe  iHn*iig  Regulation  Litigation, 
452  F.  ewp.  327.  11  E.R.C.  2708  (D. 
D.C  Augurt  24.  1978).  However,  it  ap- 
pears that  search  warrants  are  re- 
quired to  enter  a  building  to  inspect 
records,  if  the  permittee  or  operator 
does  not  consent  to  entry.  Section 
840.12(b)  has  been  amended  according- 
ly. 

Comments  were  received  that  the 
regulatory  authority  should  not  be  re- 
quired to  have  authority  to  conduct 
Inspections  without  a  search  warrant. 
This  comment  was  not  accepted 
except  with  respect  to  entrance  into 
buildings  without  consent  of  the  per- 
mittee or  operator.  A  requirement 
that  an  inspector  obtain  a  search  war- 
rant before  making  an  inspection  has 
considerable  potential  for  impairing 
enforcement  of  the  Act  and  Is  not  re- 
quired by  law.  It  restricts  an  inspec- 
tor's ability  to  respond  quickly  to 
emergency  situations;  it  requires  in- 
spectors to  spend  time  on  the  paper- 
work involved  in  getting  the  warrant; 
and.  depending  on  the  criteria  for  ob- 
taining a  search  warrant,  it  may  pre- 
vent the  regulatory  authority  from  ac- 
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complishing  certain  Inspections  which 
are  required  under  the  Act. 

Certain  comments  regarding  Section 
842.11.  which  are  discussed  below,  are 
relevant  to  similar  provisions  con- 
tained in  Section  840.12. 

e  840.13    Enforcement  authority. 

Numerous  comments  were  received 
requesting  clarification  as  to  what  en- 
forcement authority  would  be  required 
in  a  State  program.  This  issue  was 
raised  also  with  respect  to  Part  732, 
which  is  discussed  above.  The  Office 
considered  setting  forth  minimum  cri- 
teria for  State  program  enforcement 
authority  in  the  regulations.  However, 
it  was  determined  that  this  approach 
ran  the  risk  of  being  either  unduly  re- 
strictive or  not  restrictive  enough,  if 
the  Office  faUed  to  take  into  account 
some  alternative  or  problem.  Accord- 
ingly, it  was  deemed  preferable  to 
leave  the  statutory  standard  as  the  re- 
quirement, without  further  definition 
in  the  regulations.  The  Section  was  re- 
written to  conform  with  the  statutory 
language  and  to  include  all  relevant 
references  to  the  regulations  and  the 
Act. 

Subject  to  the  foregoing,  the  Office 
believes  that  each  State  program  must 
meet  the  following  criteria  with  re- 
spect to  sanctions  and  related  proce- 
dural requirements; 

(1)  It  must  reqtilre  issuance  of  cessa- 
tion orders  by  the  inspector  immedi- 
ately upon  observing  a  violation  of  the 
State  program  or  a  condition  or  a 
practice  whicb  causes  or  can  reason- 
ably be  expected  to  cause  an  imminent 
danger  to  the  health  or  safety  of  the 
public  or  a  signiftcaDt.  imminent  envi- 
ronmental barm  tc  land,  air  or  water; 

(2)  It  must  re<juare  issuance  of  a  ces- 
sation order  Immediately  upon  failure 
to  abate  tmder  a  notice  of  violation 
within  the  abatement  period  specified; 

(3)  It  must  require  issuance  of  a 
notice  of  violation  by  the  Inspector  im- 
mediately upon  observing  a  violation 
of  the  State  program; 

(4)  The  notices  of  violation  must 
provide  for  remedial  action  and  a  rea- 
sonable time  to  at)ate  the  violation, 
but  not  longer  than  90  days  from  issu- 
ance of  the  notice  of  violation; 

(6)  The  cessation  orders  must 
impose  affirmative  obligations  to 
abate  the  violation,  condition  or  prac- 
tice as  expeditiously  as  possible  in 
cases  where  cessation  of  the  operation 
does  not  In  itself  abate  the  violation, 
condition,  or  practice  (except  that  a 
cessation  order  issued  for  failure  to 
abate  may  not  extend  the  time  for 
abatement); 

(6)  It  must  provide  for  revocation 
and  suspension  of  permits  to  mine, 
where  it  is  found  that  a  pattern  of  vio- 
lations of  any  requirement  of  the 
State  program  exists  or  has  existed 
and  that  the  violations  were  willful  or 
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were  cAused  by  the  permittee's  unwar- 
ranted failure  to  comply,  and  it  must 
provide  for  revocation  or  suspension  in 
all  circumstances  comparable  to  those 
mentioned  in  SecUon  621(aK4)  of  the 
Act  and  30  CFR  843.13; 

(7)  It  must  provide  a  formal  review 
of  notices  of  violation  and  cessation 
orders  comparable  to  that  provided  in 
30  CFR  843.16;  and; 

(8)  It  must  provide  for  injunctive 
relief  with  respect  to  the  types  of  ac 
tions  and  inactions  mentioned  in 
521(c)  of  the  Act  and  30  CFR  843.19. 

SimUarly,  the  Office  believes  that 
each  State  program  must  meet  the  fol- 
lowing minimum  criteria  with  respect 
to  penalties  and  related  procedural  re 
quirements: 

(1)  It  must  provide  for  civil  penalties 
of  up  to  at  least  $5,000  per  day  for  vio- 
lation of  the  State  program  or  of  any 
permit  issued  thereunder,  with  manda- 
tory penalties  for  cessation  orders,  and 
must  result  in  penalties  at  least  as 
high  as  those  provided  for  in  30  CFR 
Part  845; 

(2)  It  must  provide  for  a  mandatory 
daily  civil  penalty  of  at  least  $750  for 
failure  to  correct  a  violation  within 
the  abatement  period  permitted  for  its 
correction; 

(3)  It  must  provide  that  in  determin 
ing  the  amount  of  the  civil  penalty, 
consideration  will  be  given  to  the  four 
criteria  mentioned  in  Section  518<a)  of 
the  Act; 

(4)  It  must  provide  for  assessment 
and  payment  of  penalties  within  the 
time  periods  provided  for  in  Section 
518(a)-<c)  of  the  Act  and  30  CFR  Pari 
845; 

(5)  It  must  provide  that  failure  to 
make  timely  final  payment  or  pay 
ment  into  escrow  will  result  m  a 
waiver  of  all  legal  righte  to  contest  the 
violation  or  the  amount  of  the  penal- 
ty; 

(6)  It  must  provide  for  a  public  hear- 
ing on  the  record  regarding  the  viola- 
tion and  the  penalty,  with  no  opportu 
nity  for  a  trial  de  novo  after  the  hear 
ing  (whether  or  not  the  hearing  is 
waived  by  the  operator).  Payment  into 
escrow  of  the  proposed  assessment 
must  be  required  as  a  condition  to  ob- 
taining the  public  hearing  on  the  pen- 
alty; 

(7)  It  must  provide  for  criminal  pen 
alties  at  least  as  high  and  imprison- 
ment for  at  least  as  long  as  provided 
in: 

(a)  Section  618(e)  of  the  Act  for  vio- 
lations of  the  type  mentioned  in  Sec- 
tion 518(e)  which  occur  under  a  State 
program; 

(b)  Section  618(f)  of  the  Act  for  of- 
fenses on  the  part  of  corporate  direc- 
tors, officers,  and  agents,  of  the  types 
mentioned  in  Section  618(f),  which 
occur  under  the  State  program;  and 

(c)  Section  618(g)  of  the  Act  for  of- 
fenses of  the  types  mentioned  in  Sec- 
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lion    518(g)    which   occur    under    the 
State  proffram. 

Minimum  requirements  for  citizen 
participation  In  the  enforcement  of  a 
Statt-  program  are  discussed  with  re- 
spect to  Section  940.15  below. 

A  number  of  commenters  asked 
whether  a  State  must  have  a  point 
sjrstem  like  that  in  Part  845.  Some 
commenters  reacted  necatively  to  Part 
845.  stating  that  It  produces  fines  that 
are  higher  per  violation,  than  the  fines 
the  Mine  Safety  and  Health  Adminis- 
tration ("MSHA").  formerly  the 
Mining  Enforcement  and  Safety  Ad- 
miixlstratlon  ('"MESA"),  Imposes.  It  Is 
difficult  to  respond  to  this  criticism 
t>ecause  the  regulations  administered 
by  MSHA  do  not  prohibit  the  same 
types  of  conduct  as  those  administered 
by  08M.  Also,  it  is  not  clear  that 
MSHA's  fines  are  lower  when  consid- 
ered in  the  aggregate— MSHA  may 
find  more  violations  per  Inspection. 
Furthermore,  many  persons  believe 
that  MSHA's  fines  are  too  low  to  be 
effective.  Also,  there  Is  reason  to  be- 
lieve that  OSM  fines  may  be  exceeded 
by  those  imposed  by  some  States.  Por 
instance.  OSM's  average  fine  for 
mining  without  s  permit  Is  S3. 500.  its 
highest  fine  for  that  violation  to  date 
was  $5,000  and  its  lowest  was  $700. 
One  State,  however,  recently  imposed 
a  fine  of  $10,000  for  mining  without  a 
permit. 

The  point  system  used  by  the  Office 
provides  a  number  of  benefits.  If  prop 
erly  administered.  K  assures  rational 
consideration  of  the  four  statutory  cri- 
teria and  equal  treatment  of  all  viola- 
tions. Puthermore.  use  of  a  point 
system  actually  simplifies,  as  well  as 
rationalizes,  the  Imposition  of  penal- 
ties, an  important  consideration  given 
the  volume  of  violations  to  be  expect- 
ed. 

Puthermore.  use  of  a  point  system 
assures  nationally  uniform  enforce- 
ment, which  Congress  clearly  contem- 
plated. The  Act  (Section  503(aX7))  re- 
quires State  programs  to  have  rules 
and  regulations  consistent  with"  the 
Secretary's  regulations.  In  addition. 
Section  518(1)  of  the  Act  requires  that 
the  State  provisions  must  have  civil 
and  criminal  penalties  "no  less  strin- 
gent'  than  those  set  forth  in  Section 
518  and  the  "same  or  similar"  proce- 
dural requirements  relating  thereto.  A 
similar  clause  appears  In  Section 
521(d)  regarding  enforcement.  While 
there  are  obvious  reasons  for  provid- 
ing for  differences  in  performance 
standards  based  on  topographic,  cli- 
matic, and  other  regional  variations, 
there  Is  no  Justification  for  regional  or 
State-by-State  variations  In  penalties, 
and  the  "same  or  similar"  language  is 
meant  to  highlight  the  need  for  na- 
tionwide uniformity  of  enforcemenL 

While  OSM  beUeves  that  penalties 
should  not  vary  from  State  to  State 


and  that  the  point  system  assures  this 
result,  there  may  be  other  ways  to  ac- 
complish the  same  end.  For  instance,  a 
system  which  uses  a  "range"  of  peiuil- 
ties  for  different  violations  might  be 
acceptable,  depending  on  the  range. 

OSM  has  Identified  and  included  In 
the  minimum  criteria  for  penalty  as- 
sessments mentioned  abo>e  some  ele- 
ments that  are  critical,  the  most  im- 
portant of  which  are: 

(1)  Assessments  must  be  made 
within  the  time  frames  contained  in 
the  Act  and  Part  845.  This  is  essential 
for  nationally  uniform  enforcement. 
Purthermore.  it  establishes  clear 
guidelines  by  which  the  administra- 
tion of  State  programs  can  be  evaluat 
ed.  Whether  a  Judicial  system  for  as- 
sessing penalties,  as  opposed  to  an  ad- 
ministrative system,  can  accomplish 
this  is  discussed  below. 

(2)  Payment  of  the  penalty  into 
escrow  must  be  required  as  a  condition 
for  obtaining  a  formal  hearing. 

(3)  There  must  he  opportxinity  for  a 
public  hearing  with  no  subsequent 
trial  de  novo.  One  of  the  most  serious 
problems  under  the  Federal  Coal  Idlne 
Health  and  Safety  Act  of  1969  was 
that  MESA  had  to  establish  lU  right 
to  the  penalty  in  a  trial  de  noio  even 
though  the  operator  had  already  been 
given  an  opportimity  for  a  fair  hear- 
ing. With  docket  delays  of  several 
years,  this  gave  a  tremendous  incen- 
tive to  the  operator  to  delay.  In  the 
hopes  that  by  the  time  the  final  de 
novo  trial  occurred  witnesses  would  be 
gone  or  evidence  would  be  lost.  While 
the  escrow  provisloD  in  the  Act  elimi- 
nates one  incentive  to  delay,  the  other 
incentive  to  delay— the  hope  that  the 
evidence  will  be  lost  or  become  stale— 
win  still  exist  unless  the  right  to  trial 
de  novo  is  eliminated.  In  drafting  the 
Act.  Congress  clearly  Intended  to  end 
the  problem  caused  by  the  right  to  a 
trial  de  novo  in  the  1969  Mine  Safety 
Act.  for  (while  following  that  Act  in 
some  respects)  it  elimiiuited  the  right 
to  a  trial  de  novo. 

The  (juestion  was  also  raised  wheth- 
er. In  State  programs,  penalties  must 
be  administratively  assessed.  Section 
518  of  the  Act  provides  for  administra- 
tive assessment  of  penalties  by  the 
Secretary,  with  respect  to  Federally - 
Issued  notices  of  violation  and  cessa- 
tion orders.  The  penalty  Is  assessed  by 
the  Secretary,  after  an  opportunity 
for  a  formal  administrative  hearing. 
The  Secretary  must  inform  the  opera- 
tor within  30  days  after  issuance  of 
the  notice  of  violation  or  cessation 
order  of  the  proposed  amount  of  the 
penalty.  The  operator  may  contest  the 
penalty  in  a  formal  administrative 
hearing,  but  to  do  so  he  must  pay  the 
penalty  into  escrow.  Under  Section 
518(c)  of  the  Act.  the  operator  has  30 
days  after  receipt  of  the  proposed  pen- 
alty to  pay  it  in  full  or  pay  it  into 


escrow.)  This  time  limit  Is  too  short, 
because  the  abatement  period  may  be 
as  long  as  90  days.  Ln  which  case  the 
statutory  criterion  of  good  faith  in 
rapidly  complying  cannot  be  consid- 
ered before  the  penalty  is  assessed  or 
required  to  be  placed  in  escrow.  How- 
ever, the  Office  has  eliminated  this 
problem  by  giving  the  operator  an  op- 
portunity for  an  Informal  hearing 
(corvference).  At  the  conference,  the 
proposed  penalty  assessment  may  be 
adjusted.  The  formal  administrative 
hearing  is  deferred  until  conclusion  of 
the  conference,  which  prevents  the 
premature  flnalizatlon  of  the  assess- 
ment mentioned  above.) 

In  comparing  administrative  and  Ju- 
dicial assessment  of  penalties,  the  fol- 
lowing points  should  be  considered: 

1.  Administrative  agencies  which 
deal  with  surface  mining  matters  are 
probably  better  able  to  assess  appro- 
priate penalties  than  courts,  because 
of  their  greater  experience  with  and 
understanding  of  the  Act  and  its  appli- 
cation to  surface  and  underground 
mining  operations. 

2.  Court  dockets  may  be  so  crowded 
that  penalty  assessments  will  be  de- 
layed greatly  beyond  the  time  periods 
specified  In  Section  518  of  the  Act. 
This  may  be  exploited  by  operators, 
since  It  defers  payment  of  penalties.  It 
will  make  enforcement  more  difficult 
in  States  with  crowded  dockets  and 
will  give  noncomplylng  operators  in 
those  States  an  economic  advantage 
over  their  counterparts  in  other 
States.  Also,  long  delay's  in  assessing 
penalties  mean  that  witnesses  may  not 
be  available  or  evidence  may  be  lost  by 
the  time  the  case  is  finally  heard. 

3.  OGM  regulations  assure  citizen 
access  to  the  penalty  process,  while 
this  may  not  be  true  of  some  Judicial 
systems. 

4.  An  administrative  system  is  par- 
ticularly appropriate  for  assessment  of 
civil  penalties  under  the  Act.  In  such  a 
system,  unlike  the  Judicial  system,  a 
tentative  penalty  can  be  proposed 
without  a  full,  trial  type  prior  hearing, 
and  trial-type  hearings  need  be  held 
only  for  those  cases  where  the  opera- 
tor disagrees  with  the  penalty.  Thus 
administrative  assessment  is  quicker 
and  more  efficient.  This  is  particularly 
Important  where  there  are  a  large 
number  of  penalties,  requiring  many 
hearings. 

5.  An  administrative  system  of  as- 
sessing civil  penalties  is  more  apt  to 
produce  uniform  penalties  for  the 
same  violations  and  to  do  so  in  accord- 
ance with  the  requirements  of  the  Act. 

While  the  regiilations  do  not  specifi- 
cally preclude  a  Judicial  civil  penalty 
system.  OSM's  present  interpretation, 
because  of  the  above  reasons  and  Its 
understanding  of  Congressional 
intent.  Is  that  such  a  Judicial  system 
would  not  satisfy  the  requirements  of 
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the  Act  and  regulations  for  an  approv- 
able  program. 

In  a  related  comment,  one  State 
asked  whether  it  could  provide  for.  but 
not  use.  a  penalty  point  system.  This 
would  not  be  acceptable.  A  State  must 
administer  and  enforce  all  parts  of  its 
program. 

Certain  Issues  discussed  with  respect 
to  Part  843.  particularly  Section  843.11 
and  Section  843.12,  are  pertinent  to 
Part  840. 

§  84t.l4    Availability  of  recordit. 

Subsection  (b)  was  amended  to  re- 
flect the  fact  that  certain  other  provi- 
sions of  the  regulations  provide  for 
confldejitlal  treatment  of  some  kinds 
of  information. 

In  reviewing  the  comments  relating 
to  subsection  (b).  the  Office  realized 
that  the  proposed  draft  did  not  con- 
form with  the  requirements  of  Section 
517(f)  of  the  Act.  SecUon  517(f)  re- 
quires doctmients  to  be  "Immediately 
available"  at  locations  which  are  "con- 
veniently available."  The  drafters  of 
the  proposed  regulations  bad  mistak- 
enly interpreted  Section  517(f)  as  re- 
quiring that  documentt  (rather  than 
locatUm*)  be  "conveniently  available," 
and  had  defined  this  term  to  mean  5 
days.  In  the  case  of  a  county  or  multi- 
county  location,  or  24  hours  in  the 
case  of  a  State  or  central  location. 

The  revised  Subsection  (b).  which  re- 
quires docxmaents  to  be  "immediately 
available."  does  not  attempt  to  define 
further  the  meaning  of  that  term.  The 
5  day/ 24  hour  concept  used  In  the  pro- 
posed draft  was  deemed  too  stringent 
In  stxne  cases  and  not  stringent 
enough  in  others.  As  pointed  out  by 
some  commenters.  if  an  Inspector  is  in 
the  field,  it  may  take  several  days  for 
his  report  to  reach  the  place  where 
records  are  kept.  This  must  be  consid- 
ered In  determining  whether  the  State 
has  made  the  documents  "immediately 
available."  On  the  other  hand,  if  docu- 
ments are  on  file  only  In  a  central  lo- 
cation and  there  Is  a  telecopier  In  the 
field  office,  copies  could  and  should  be 
provided  in  fewer  than  24  hours.  On 
balance  it  seems  preferable  not  to  try 
to  define  "immediately  available."  but 
to  interpret  it  as  cases  come  up. 

Subsection  (c)  was  deleted  because 
its  subject  matter  is  dealt  with  In  30 
CFR  787.15.  and  subsection  (d)  was  re- 
numbered as  subsection  (c).  It  was 
questioned  whether  OSM  can  enter 
into  agreements  with  States  regarding 
procedures  for  handling  investigative 
and  enforcement  reports,  in  order  to 
prote<'t  preparation  for  hearings  and 
enforcement  proceedings,  as  pro\ided 
in  this  Subparagraph.  It  was  argued 
that  this  violated  the  mandate  of  Sec- 
tion 517(f)  of  the  Act  for  public  avail- 
ability of  documents  and  precludes 
public  access  to  (DSM-held  dociunents 
at  the  very  time  when  such  access  is 


essential  for  a  fair  resolution  of  en- 
forcement proceedings. 

The  comment  was  rejected.  Section 
840.14  Implements  517(f)  of  the  Act. 
Withholding  of  special  investigative  or 
prosecutorial  reports  i>repared  for  use 
in  particular  enforcement  proceedings 
is  Justified  by  both  the  attorney  "work 
product"  rule  of  evidence  and  the  phi- 
losophy underijring  enactment  of  5 
use  552(bK7).  which  exempta  from 
the  mandatory  disclosure  require- 
ments of  the  Freedom  of  Information 
Act  "investigative  rec<Hxls  compiled  for 
law  enforcement  purposes,  t>ut  only  to 
the  extent  that  the  tntxluctlon  of  such 
records  would  •  •  •  interfere  with  en- 
forcement proceedings." 

§  H40.15    Public  parttrlpatieo. 

Comments  were  received  concerning 
the  extent  to  which  State  programs 
must  provide  for  citizen  participation 
(these  comments  were  summarized 
above  with  respect  to  Part  732). 

Section  521  (aXl)  of  the  Act  pro- 
vides as  follows: 

"When  the  Federal  InspectioQ  results 
from  Information  provided  to  the  Secretary 
by  any  person,  the  Secretary  shall  notify 
such  person  when  the  Federal  inspection  Is 
proposed  to  be  carried  out  and  such  person 
shall  be  allowed  to  accompany  the  inspector 
during  the  inspection. " 

This  Issue  is  closely  tied  in  with  the 
general  question  of  the  extent  to 
which  State  programs  must  parallel 
the  Federal  regulations  (see  discussion 
of  30  CFR  Part  732).  The  legislative 
history  establishes  convincingly  that, 
at  least  with  respect  to  citizen  partici- 
pation, a  State  program  must  parallel 
the  Federal  scheme. 

With  respect  to  the  issue  of  citizen 
participation  in  the  administration 
and  enforcement  of  the  Act.  both  the 
House  and  Senate  Reports  stated: 

"While  it  is  confident  that  the  delegation 
of  primary  regulatory  authority  to  the 
States  will  result  in  adequate  State  enforce- 
ment, the  Committee  is  also  of  the  belief 
that  a  Hmitett  Federal  orerright  role  a*  veil 
as  increased  opportunttp  for  citizen*  to  par- 
ticipate in  the  enforceTnent  proffram  are 
necestarp  to  assurr  that  the  old  patterns  a/ 
minimal  enforcement  are  not  repeated. "  8. 
Rep.  95-128.  95th  Cong..  1st  Sess.  at  90 
(1977):  tee  H.  Rep.  M~128.  »Sth  C^ong  .  1st 
Seas,  at  13»(1977). 

This  -indicates  that  citizens'  rights 
granted  under  Federal  law  and  regula- 
tions may  not  be  abridged  by  State 
programs. 

Also,  the  Senate  Report  indicates 
t  hat  Congress  intended  that  citizen  in- 
volvement be  provided  in  aH  areas  of 
the  regulatory  process: 

"The  success  or  failure  of  a  national  coal 
mining  regulation  procram  will  depend,  to  a 
significant  extent,  on  the  role  played  by  citi- 
zens in  the  regtilatory  proceaa  The  State 
regulatory  authority  or  Department  of  the 
Interior  can  employ  only  so  many  Inspec- 
tors, only  a  limited  mmber  of  tnspectidns 


can  be  made  on  a  regular  t>asis  and  only  a 
limited  amount  of  Information  can  be  re- 
quired in  a  permit  or  bond  release  applica- 
tion or  elicited  at  a  bearing.  Moreover,  a 
number  of  decisions  to  be  made  by  the  regu- 
latory authority  in  the  designation  and  vari- 
ance processes  under  the  Act  are  contingent 
on  the  outcome  of  land  use  issues  which  re- 
quire an  analysis  of  various  local  and  region- 
al conslderationa.  While  citizen  participa- 
tion is  not  and  cannot  be  a  substitute  for 
govemmeDtai  authority,  citizen  involve- 
ment in  aU  phatct  of  the  reffuUUory  scheme 
xciQ  help  insure  that  the  decisions  and  ac- 
tions of  the  reffulatorg  authority  are  ffround- 
ed  upon  complete  and  full  infor-nuition.  In 
additioTi,  providinc  citizen  acceu  to  admin- 
istratii^  appellate  procedures  and  the  courts 
is  a  practical  and  levitimaU  method  of  as- 
suring the  revulatory  aiUhoritt's  compli- 
ance with  the  requirement  of  the  Act"  8. 
Rep.  95-128.  rupra..  at  59  (emphasis  added). 

In  light  of  the  requirement  In  Sec- 
tion 503(aK7)  that  State  programs 
contain  rules  and  regulations  consist- 
ent with  Federal  regulations,  and  con- 
sidering the  legislative  history  noted 
above,  no  State  program  can  be  ap- 
proved which  does  not  provide  at  least 
the  same  level  of  citizen  participation 
In  all  phases  of  the  State  program  as 
do  the  Federal  statute  and  regula- 
tions. The  Office  added  Section  840.15 
to  make  this  clear. 

The  Office  believes  that  a  state  pro- 
gram must  meet  the  following  mini- 
mum criteria  with  respect  to  citizen 
participation: 

(1)  It  must  provide  citizens  with  the 
right  to  request  State  inspection  and 
to  participate  In  the  resulting  Inspec- 
tions, at  least  to  the  degree  provided 
In  Section  521(aKl)  and  30  CFR  842. 

(2)  It  must  provide  a  citizen's  right 
to  informal  review  as  established  by 
517(h)  (1)  and  (2)  of  the  Act  and  30 
CFR  842.14  and  841.15. 

(3)  It  must  authorize  award  of  costs 
and  expenses  in  administrative  and  ju- 
dicial proceedings  provided  under  Sec- 
tion 520  (d)  and  (f)  and  525(e)  of  the 
Act  and  43  CFR  4. 

(4)  It  miist  authorize  at  least  the 
same  citizen  access  to  the  State  admin- 
istrative process  for  review  of  notices, 
orders,  orders  to  show  cause,  and  civil 
petudtles  as  exists  under  Section  518 
and  525  of  the  Act.  30  CFR  843.15  and 
843.16.  and  43  CFR  4. 

(5)  It  must  allow  citizens  as  much 
access  to  the  State  courts  as  H  520  and 
526  of  the  Act  allow  to  Federal  courts. 
in  afeas  such  as  citizen  suits,  damage 
actions,  review  of  enforcement  pro- 
ceedings, permit  pnxseedlngs  and  bond 
proceedings. 

PART  842— FEDERAL  INSPECTIONS 

STATTTToaY  acthobitt:  102,  301,  SOKb). 
504.  504.  517,  518.  521.  and  523  of  Pub.  L.  96- 
87.  91  StaL  448,  449.  468,  471.  474.  499.  504. 
510  (30  ITSC  1302.  1311.  13S1,  1254.  13S7. 
1267.  1268,  1271,  1273). 
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$842.11     Fedcrml  inapertions. 

One  commenter  stated  that  OSM 
should  adopt  criteria  to  limit  the  scope 
and  nature  of  Federal  inspections  and 
procedures  to  protect  the  State  from 
unjustified  intrusions  by  Federal  in- 
spectors. The  commenter  suggested  a 
procedure  requiring  the  Federal  in- 
spector to  obtain  a  "warrant"  from  the 
Regional  Director  before  making  an 
inspection  and  a  procedure  whereby  a 
State  could  file  a  grievance  to  curtail 
disruptive  intnisions  Into  the  State 
program. 

These  suggestions  were  rejected  as 
unnecessary.  Part  842  already  sets 
forth  the  criteria  for  Federal  inspec- 
tions provided  for  under  the  Act.  If  a 
State  feels  that  an  inspection  is  un- 
justified, it  should  inform  the  Office. 
No  special  grievance  procedure  is  nec- 
essary. 

The  Office  also  considered  modify- 
ing Part  842  to  indicate  that  the 
Office  will  develop  and  promulgate 
procedures  for  inspections  to  evaluate 
the  administration  and  enforcement  of 
approved  State  programs.  While  the 
Office  decided  that  a  plan  for  the  eval- 
uation of  State  administration  and  en- 
forcement of  State  programs  must  be 
developed,  there  is  no  need  for  a  regu- 
lation to  that  effect. 

A  number  of  commenters  suggested 
that  the  Office  should  commit  Itself  to 
performing  a  specified  number  of  eval- 
uative inspections  per  year.  The  Office 
decided  against  this  because  it  Is  really 
a  program  and  budget  decision,  not  a 
regulatory  decision.  Moreover,  the 
Office  has  not  yet  developed  a  plan  for 
making  evaluative  Inspections  and.  at 
this  point,  h&s  no  basis  for  determin- 
ing what  the  proper  level  of  evaluative 
inspections  would  be.  More  frequent 
inspections  may  be  necessary  in  areas 
where  there  appear  to  be  difficulties. 
The  number  and  location  of  inspec- 
tions to  be  made  would  be  determined 
in  developing  and  carrying  out  the 
plan  for  making  evaluative  inspec- 
tions. 

It  was  suggested  that  Federal  inspec- 
tors should  t>e  authorized  to  issue 
"compliance  opinions"  to  permittees. 
These  opinions  would  give  the  permit- 
tee an  interpretation  of  the  regula- 
tions as  applied  to  the  permittee's  op- 
erations, but  would  not  result  in  a  pen- 
alty. It  was  pointed  out  that  there 
may  be  aspects  of  the  regulations  that 
leave  some  question  as  to  precisely 
what  the  operator  Is  to  do.  (For  in- 
stance, at  what  intervals  do  perimeter 
markers  have  to  be  installed?)  It  was 
suggested  that  such  a  procedure  would 
give  the  permittee  a  clear,  written 
guidance  from  the  inspector  which 
would  enable  the  permittee  to  know 
what  he  needed  to  do  to  comply,  and 
would  offer  protection  against  incon- 
sistent interpretations  from  different 
inspectors. 
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The  suggestion  was  rejected,  howev- 
er, because  it  creates  another  layer  of 
rulemaking  and  could  be  abused  by  op- 
erators who  will  defer  compliance 
until  the  inspector  shows  up  and  then 
ask  for  a  "compliance  opinion."  The 
Office  will  use  other  means  to  provide 
interpretations  to  operators,  such  as 
manuals,  and  plans  to  create  a  formal 
procedure  by  which  the  Office  will 
make  and  communicate  official  inter- 
pretations of  the  Act  and  regulations. 

It  was  suggested  that  when  a  Feder- 
al inspection  Is  planned,  the  State  reg 
ulatory  authority  should  be  given  the 
opportunity  to  accompany  the  Federal 
inspectors  on  the  inspection.  It  would 
be  Inadvisable  to  put  such  a  require- 
ment in  the  regulations.  There  could 
be  instances  where  proper  evaluation 
could  not  be  performed  without  unan- 
nounced Federal  inspections.  Further- 
more, to  write  such  a  requirement  into 
the  regulations  might  give  a  permit- 
tee/operator an  unjustified  basis  for 
challenging  an  otherwise  lawful  Feder- 
al inspection.  Though  Joint  inspec- 
tions may  be  useful  in  certain  circum- 
stances, they  should  not  be  required 
by  the  regulations. 

It  was  commented  that  there  can  be 
no  Federal  enforcement  in  a  State  pro- 
gram unless  the  Office  has  taken  over 
enforcement  pursuant  to  Section 
504(b)  or  Section  521(b)  of  the  Act 
This  comment  is  based  on  an  argu- 
ment that,  under  Section  503(a).  a 
State  with  an  approved  State  program 
has  exclusive  Jurisdiction  to  enforce.  It 
was  also  suggested  that  Section  521  of 
the  Act  requires  10  days'  prior  notice 
to  the  State  before  initiation  of  any 
Federal  enforcement  action. 

These  comments  are  without  merit. 
for  they  ignore  rriMeal  language  in 
Section  503(a): 

•  Each  State  •  •  •  which  wishes  to 
assume  exclusfv**  Jurisdiction  over  the 
regulation  of  surface  coal  mining  and 
reclamation  operations,  except  as  pro- 
vided in  Sections  S21  and  S23  '  •  ' 
of  this  Act (Emphasis  added.) 

Thus.  States  with  approved  State  pro 
grams  have  "exclusive"  Jurisdiction 
except  as  provided  in  Sections  521  and 
523.  See  discussion  of  the  use  of  "pri- 
mary" in  lieu  of  "exclusive"  with  re- 
spect to  State  Jurisdiction  in  preamble 
to  30  CFR  701.4. 

The  regulations  do  not  exceed  the 
statutory  exception.  Section  843.11(a) 
provides  for  Issuance  of  cessation 
orders  in  cases  of  imminent  hazard  on 
the  basis  of  "any  Federal  Inspection. ' 
This  authority  is  clearly  conferred  by 
Section  521(a)<2).  Section  843.11(b> 
provides  for  issuance  of  a  cessation 
order  for  failure  to  abate  a  notice  of 
violation  Issued  under  843.12(aKl). 
Section  843.12(aKl)  pro\ides  for  the 
Issuance  of  notices  of  violation  based 
on  a  Federal  inspection  carried  out 
dxiring  the  enforcement  of  a  Federal 


program  or  Federal  larute  program  or 
under  Section  504(b)  and  521(b). 
These  two  Sections  (843.11(b)  and 
843.12(aKl))  are  based  on  Section 
521(a))3)  of  the  Act.  Section  843.12(c) 
provides  for  issuance  of  notices  of  vio- 
lation in  certain  cases  of  State  inac- 
tion. As  the  discussion  below  of  Sec- 
tion 843.12(c)  indicates,  that  provision 
Is  also  based  on  S  521  of  the  Act. 

Section  842.11  (a)  and  (b)  state  clear- 
ly that  the  following  types  of  Federal 
inspections  may  occur:  inspections  to 
evaluate  State  programs;  to  develop 
and  enforce  Federal  programs  and 
Federal  lands  programs;  to  enforce  a 
State  program  not  being  enforced  by  a 
State,  under  Section  504(b)  or  521(b) 
of  the  Act;  to  determine  whether  a 
notice  or  order  issued  during  an  au- 
thorized Inspection  has  been  compiled 
with;  and  certain  inspections  based  on 
citizen  complaints.  These  inspections 
are  authorized  under  Section  517(a) 
and  621  of  the  Act.  In  the  permanent 
program,  prior  notification  to  States  Is 
required  only  under  Section  521(a), 
which  provides  for  such  notice  only  in 
certain  cases.  This  is  reflected  in  Sec- 
tion 842.11(bKlKUKB). 

Subsection  (b)  was  renumbered  as 
(bKl),  Paragraph  (1)  was  renumbered 
as  (1),  and  Paragraphs  (l)-^iii)  were  re- 
numbered as  (A)-(C). 

Section  842.1I(bKlXU)  provides  that 
the  Office  must  Inspect  when  it  has 
notified  a  State  of  a  possible  violation 
but  the  State  has  failed  to  inform  the 
Office  within  10  days  that  appropriate 
action  has  been  taken.  Under  this  reg- 
ulation, if  the  person  supplying  the  in- 
formation provides  adequate  proof 
that  an  imminent  danger  to  the  public 
or  a  slgnlfloant.  immineat  environ- 
mental harm  existe  and  tliat  the  State 
has  failed  to  act,  the  10-day  notifica 
tion  period  is  waived.  This  is  based 
upon  Section  521(aKl)  of  the  Act. 

One  commenter  pointed  out  an  over- 
■sight  in  the  proposed  regtilations,  in 
tliat  citizen  complaints  for  Imminent 
hazards  as  well  as  for  violations  should 
trigger  an  Inspection  action  as  pro- 
vided in  Section  521(aKl)  of  the  Act. 
While  Section  521(aKl)  of  the  Act 
does  not  use  the  words  "imminent 
danger"  or  the  like  until  the  third  sen- 
tence. It  seems  clear  that  when  read  as 
a  whole  Section  521(aXl)  contem- 
plates reporting  Imminent  hazards  and 
harms  as  well  as  violations.  This  is  Im 
r>ortant  because  S521(aK2)  and  the 
legislative  history  make  it  clear  that 
an  inunlnent  hazard  or  harm  may 
restilt  from  a  "condition  or  practice" 
as  well  as  a  violation  per  se.  The 
Office  ha.s  modified  Sections  842.11(b) 
and  842.12  (aKl)  and  (bHl)  to  state  ex- 
pressly that  inuninent  hazards  will  be 
covered. 

Additional  commenters  sue!:,'sted 
that  Section  842.11(b)(lKiXC)  be 
amended  to  require  Federal  Inspectors 
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to  consult  with  the  State  as  to  wheth- 
er it  has  acted  and  to  give  the  State 
opportunity  to  act.  in  cases  of  Immi- 
nent danger  or  harm.  The  Office  has 
not  made  this  change.  While  the  Fed- 
eral inspector  would  naturally  try  to 
contact  the  State  to  determine  wheth- 
er the  State  had  acted,  to  require  this 
as  a  prerequisite  to  a  Federal  Inspec- 
tion would  be  contrary  to  Section 
521(aKl),  which  the  regulation  tracks. 

A  new  Subsection  (bK2).  transferred 
from  30  CFR  842.12(b).  was  added  to 
define  when  an  authorized  representa- 
tive has  "reason  to  believe"  a  viola- 
tion, condition  or  practice  exists.  This 
new  Subsection  Is  based  on  lainguage 
In  30  CFR  721.13(a),  but  was  rewritten 
to  shorten  and  clarify  the  language. 

Two  commenters  suggested  that  ad- 
ditional langtu^e  be  inserted  In 
842.11(b)(UKC)  setting  forth  what 
"adequate  proof"  is  regarding  (1)  a 
citizen's  supplying  information  that  a 
State  regulatory  authority  has  failed 
to  act  to  remedy  a  violation  and  (2)  a 
citizen's  supplying  information  about 
an  imminent  hazard.  The  cotnmenters 
felt  that  this  phrase  could  be  used  to 
impose  an  unrealistically  high  stand- 
ard of  proof,  thereby  Impairing  the  ex- 
ercise of  citizens'  rights.  The  Office 
feels  that  further  definition  of  "ade- 
quate proof"  is  not  necessary.  In  many 
instances  a  signed  statement  will  suf- 
fice. A  iiigh  standard  of  proof  should 
not  be  required.  It  would  be  tragic  if 
another  Buffalo  Creek  disaster  oc- 
curred because  an  oral  complaint  fol- 
lowed by  a  signed  statement  was  not 
accepted  as  "adequate  proof." 

It  was  also  suggested  that  citizens  be 
required  to  file  affidavits.  This  is  not 
necessary  because  the  Act  provides 
sanctions  against  persons  who  make 
false  representations  to  the  Office 
(Section  518(g)). 

Several  commenters  asked  that  Sec- 
tion 842.11(d)  be  modified  to  require 
that  Federal  Inspections  be  "coordi- 
nated" with  State  Inspections.  It  is  not 
clear  what  was  Intended  by  the  term 
"coordinated."  (Does  this  mean  that 
^the  inspections  must  be  conducted 
Jointly?  That  advance  notice  must  be 
given  to  the  States?)  The  Office  has 
rejected  this  comment  because  there 
are  certain  inspections  that  can  not  be 
carried  out  Jointly  with  States  (e.g..  In 
Federal  lands  programs)  and  others 
that  should  not  be  required  to  be  car- 
ried out  Jointly  (e.g..  evaluative  inspec- 
tions). Federal  inspections  will  be  co- 
ordinated with  State  inspections  to 
the  extent  necessary  and  appropriate 
to  carry  out  the  provisions  of  the  Act 
and  the  regulations. 

One  commenter  asked  that  inspec- 
tors not  be  allowed  to  enter  an  active 
mine  site  during  nonworking  hours 
unless  accompanied  by  a  company  rep- 
re^ntatlve.  It  was  also  suggested  that 
the  inspector,  on  arrival  at  a  mine  site. 


should  wait  a  reasonable  time  for  a 
company  representative  to  accompany 
him/her  on  the  inspection.  In  two  re- 
lated comments,  the  Office  was  asked 
to  require  the  authorized  representa- 
tive to  inquire  for.  find,  Identify  him- 
self or  herself  to  a  person  in  charge 
and  give  notice  at  the  site  prior  to  in- 
specting. 

Generally,  inspectors  make  an  effort 
to  locate  and  identify  themselves  to 
those  in  charge  of  an  operation  before 
commencing  their  inspection,  and 
company  representatives  are  encour- 
aged to  accompany  the  Inspector. 
However,  it  Is  not  always  possible  or 
practical  to  locate  the  person  in 
charge.  The  person  in  charge  may  be 
absent  from  the  permit  site,  or  may 
not  be  immediately  found. 

Comment  was  made  that  for  an  in- 
spector to  enter  a  mine  site  without  in- 
timate knowledge  of  the  operation  is 
dangerous  to  the  inspector  and  others. 
The  Office  feels  that  the  commenter 
greatly  exaggerates  the  rislt,  especially 
since  inspectors  are  very  familiar  with 
mine  sites  in  general  and.  through 
study  of  the  operator's  mine  maps  and 
other  materials,  with  the  site  they  are 
inspecting. 

For  the  foregoing  reasons,  no 
changes  in  842.11(d)  were  made  in  re- 
sponse to  these  comments. 

§842.12    Ckicem'  reqnraU  for  Federal  In- 
spections. 

Consideration  was  given  to  requiring 
all  citizens'  complaints  to  be  initiated 
in  writing.  However,  the  convenience 
of  the  public  and  the  necessity  for 
prompt  action  in  the  case  of  imminent 
hazards  seems  to  Justify  the  use  of 
oral  reports  followed  by  signed  written 
statements. 

Requests  were  received  by  the  Office 
to  amend  Section  842.12(b)  of  the  pro- 
posed regulations  to  use  the  language 
in  the  initial  regulations  (30  CFR 
721.13(a))  regarding  when  a  complaint 
gives  the  Office  a  reasonable  basis  to 
inspect.  The  language  of  the  proposed 
subsection  842.12(b)  had  not  been  in- 
tended to  change  the  test  for  "reason- 
able l>ellef."  merely  to  shorten  It.  Sec- 
tion 842.12(b)  has  been  rewritten  using 
language  of  Section  721.13(a)  of  the 
Initial  regulations,  but  shortened  and 
clarified,  and  It  has  been  transfered  to 
842.11  as  a  new  Subsection  (bK2).  Sub- 
sections (c)-<f)  of  842.11  were  relet- 
tered  (b)-(e). 

Commenters  requested  a  modifica- 
tion to  Section  842.12  to  require  a  citi- 
zen to  sign  a  release  from  damages  for 
any  injtuies  before  being  allowed  to 
accompany  the  Inspector  on  an  Inspec- 
tion. The  Office  did  not  make  this 
modification.  The  Act  gives  the  citizen 
a  right  to  accompany  the  inspector  on. 
the  inspection.  Ordinary  tort  law  prin- 
ciples can  be  used  to  determine  wheth- 
er, if  a  citizen  is  injured  on  the  site 


during  an  inspection,  he  may  hold  the 
operator  liable  for  snch  injury. 

OSM  has  no  objection  to  a  citizen 
signing  a  release  form  if  he  wishes  to 
do  so,  but  there  is  nothing  in  the  Act 
or  the  legislative  history  to  require  a 
citizen  to  sign  a  release.  However, 
OSM  will  insist  that  the  citizen  foDow 
MSHA  safety  requirements,  and 
(DSM's  regulations  require  that  the 
citizen  be  under  the  direction,  control 
and  supervision  of  the  Inspector. 

A  suggestion  was  made  that  citizen 
complaints  under  Section  842.12(b) 
should  be  made  to  the  State  flrst 
before  they  were  made  to  the  Office. 
In  other  words,  a  citizen  would  have  to 
state,  when  making  a  complaint  to 
OSM,  that  he  or  she  had  contacted 
the  State  and  the  State  had  not  taken 
appropriate  acticm. 

If  the  State  is  responsive  to  citizen 
complaints,  there  should  be  no  reason 
why  a  citizen  would  request  a  Federal 
inspection  rather  than  a  State  inspec- 
tion. Section  S42.1I(b)l)  requires  OSM 
to  notify  the  State  of  citizen  com- 
plaints and  allow  the  State  10  days  to 
take  inspection  action,  except  where 
there  Is  an  Imminent  danger  or  harm 
and  the  State  has  failed  to  take  appro- 
priate action.  In  any  event,  the  Office 
has  no  authority  under  the  Act  to  re- 
quire a  citizen  to  ask  for  a  State  in- 
spection before  asking  for  a  Federal 
inspection. 

A  number  of  comments  regarding 
citizens  accompanjing  inspectors  were 
received.  Some  commenters  felt  that  if 
the  citizen  accompanied  the  inspector 
on  the  site,  the  permittee/operator 
should  be  entitled  to  know  the  identi- 
ty of  the  citizen.  The  Office  accepted 
this  comment.  Such  a  requirement 
would  not  deter  citizen  complaints  and 
would  strike  a  fair  balance  between 
the  interests  of  citizens  and  those  of 
permittees/operators. 

One  commenter  suggested  that  citi- 
zen informants  should  be  limited  in 
their  right  to  accompany  government 
inspectors  so  as  to  view  only  the  areas 
which  were  the  subject  of  their  com- 
plaint. The  Office  believes  that  such  a 
limitation  would  substantially  inter- 
fere with  the  actual  Inspection  of  the 
mining  operation  because  the  inspec- 
tion would  be  delayed  while  the  citizen 
informant  was  brought  in  to  view  a 
particular  area  and  then  ushered  out. 

Several  commenters  discussed 
whether  State  programs  must  assure  a 
right  to  a  citizen  to  accompany  the 
State  Inspector  on  an  inspection  re- 
sulting from  his  or  her  complaint. 
This  issue  is  discussed  tn  the  preamble 
to  Section  731.14(gK4)  and  840.15 
above. 

Several  commenters  suggested  that 
Section  842.12(dK3)  be  amended  to 
strike  the  words  "if  any."  The  words 
"if  any"  refer  to  the  fact  that  a  citizen 
does  not  have  a  right  to  review  under 
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Section  842.15  unless  he  has  an  inter- 
est which  is  or  may  be  adversely  af- 
fected Section  517(h)(1)  of  the  Act. 
Therefore,  no  change  was  made. 

Section  842.12<e)  has  been  amended 
to  specify  time  limits  within  which  the 
Office  miist  give  copies  of  materials 
specified  in  Section  842.12(d)  (1)  and 
(2)  to  the  person  alleged  by  the  citizen 
to  be  in  violation. 

One  commenter  raised  the  point 
that  the  term  "person  inspected"  is 
not  appropriate  when  the  Office  de- 
cides not  to  inspect.  Therefore  the 
term  "person  alleged  to  be  in  viola- 
tion" has  been  adopted. 

It  was  suggested  that  the  person  al- 
leged to  be  In  violation  should  be  pro- 
vided with  a  copy  of  the  request 
before  the  Inspection.  The  Office  has 
not  accepted  this  suggestion.  It  is  il- 
legal under  Section  517(cK2)  of  the 
Act  to  forewarn  an  operator  of  an  im- 
pending Federal  Inspection. 

Comments  were  received  that  the 
regulatory  authority  should  not  l>e  re- 
quired to  conduct  inspections  without 
a  search  warrant.  This  comment  was 
not  luxepted  for  the  reasons  discussed 
in  the  preamble  to  Section  840.12 
above. 

One  commenter  suggested  that  Sec- 
tion 842.13(aH2)  should  specify  that 
SlU  Inspector  may  have  access  only  to 
records  required  under  Section 
517(bKl)  of  the  Act.  The  commenter 
suggested  that  such  a  change  would 
eliminate  ambiguity  as  to  what  records 
might  be  obtained.  This  suggested 
change  would,  in  fact,  create  ambigu- 
ity. The  section  as  written  specifies 
records  "under  the  Act.  this  Chapter, 
the  applicable  program,  or  any  permit 
condition."  This  covers  all  stages  of 
regulation,  including  approved  State 
programs,  and  specifies  where  to  look 
for  the  required  records.  The  suggest- 
ed change  only  refers  to  a  broad  gen- 
eral recordkeeping  section.  According- 
ly, the  Office  has  decided  to  retain  the 
language  of  the  proposed  regulation. 

{842. 11     Review    of    adequacy    and    com- 
pleteneM  of  Federal  initpef'tions. 

One  commenter  requested  that  Sec- 
tion 842.14  be  amended  to  require 
OSM  to  assure  that  adequate  and  com- 
plete Inspections  are  occurring  wheth- 
er or  not  a  citizen  complains.  As  now 
worded.  Section  842.14  does  not  pro- 
vide for  procedures  to  Insure  that  ade- 
quate and  complete  inspections  be 
made,  except  with  respect  to  citizen 
complaints. 

Section  517(hX2)  of  the  Act  can  be 
read  as  providing  for  procedures  only 
with  respect  to  citizen  complaints  re- 
garding Inadequate  or  Incomplete  in- 
spections. In  the  preamble  to  the  pro- 
posed regulations  (43  FR  41794.  Sep- 
tember 18.  1978).  OSM  stated  its  belief 
that  a  management  review  of  adequa- 
cy and  completeness  of  Inspections,  re- 


gardless of  complaints,  would  be  "in 
keeping  with  the  wording  of 
517(hK2)'  and  solicited  additional 
comments  on  criteria  for  determining 
what  constitutes  an  adequate  and  com- 
plete inspection.  No  criteria  were  sug- 
gested. 

The  Office  will  develop  and  publish 
a  plan  for  evaluating  State  administra- 
tion and  enforcement  of  State  pro- 
grams. Procedures  for  determining 
whether  SUtes  are  holding  the  re- 
quired partial  luid  complete  inspec- 
tions will  be  part  of  this  plan.  The 
Office  has  therefore  chosen  to  adopt 
{  842.14  as  proposed. 

Several  commenters  suggested  that 
the  Regional  Director  be  required  to 
Inform  the  permittee  of  the  results  of 
his  or  her  review  of  a  decision  not  to 
Inspect  or  enforce  pursuant  to  the  citi- 
zen's complaint.  The  commenters  have 
a  valid  point.  Accordingly,  the  Office 
modified  Section  842.15(b)  to  require 
the  Regional  Director  to  inform 
within  10  days  of  the  Federal  inspec- 
tion, or  within  30  days  of  the  com- 
plaint if  there  is  no  inspection. 

Another  comment  suggested  that 
Section  842.14-.15  be  amended  to 
grant  citizens,  as  a  matter  of  course, 
the  right  to  seek  formal  review  of  the 
decision  of  the  Regional  Director 
under  43  CFR  4.1280  et  seq.  The  com- 
menter pointed  out  that  this  right  to 
formal  review  is  particularly  impor- 
tant where  the  citizen  seeks  review  of 
OSM  inaction  under  Section  517(h)(1) 
and  of  inadequate  or  Incomplete  OSM 
inspections  under  Section  517(hM2), 
since  there  is  no  other  formal  proce- 
dviral  mechanism  by  which  a  citizen 
may  review  OSM's  performance  in 
these  crucla]  areas. 

While  it  is  true  that  citizens  will 
have  no  right  to  formal  administrative 
review  of  the  Office's  refusal  to  Issue  a 
notice  or  order,  a  citizen  can  still  file  a 
citizen's  suit  in  Federal  court.  Also,  a 
formal  administrative  review  of  a 
notice  or  order  is  available  to  anyone 
whoee  Interest  is  adversely  affected. 
Therefore,  the  Office  has  chosen  not 
to  amend  these  sections  as  proposed. 

9  M2.1C     Availability  of  record*. 

This  section  was  modified  to  clarify 
what  docxmients  should  be  made  avail- 
able to  the  public.  Sut}section  (b)  as 
proposed  was  deleted  because  this  ma- 
terial is  covered  in  new  clause  (a)(1).  A 
new  Sutksection  (b)  was  added  to  clari- 
fy that  the  SUte  is  entitled  to  all  doc- 
uments and  information  made  availa- 
ble to  the  public  under  subsection  (a). 
For  the  reasons  discussed  above  with 
respect  to  Section  840.14.  Subsection 
(a)  was  modified  to  delete  the  defini- 
tion of  "conveniently  available." 

PART  843— fEDERAL  ENFORCEMENT 
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and  710  of  Pub.  L.  95-87.  91  SUt.  448.  449. 
468.  470.  471.  480.  498.  499.  504,  610.  611.  and 
516  (30  D.S.C.  1202,  1211.  1281,  1233.  1254. 
1260.  1267,  1268,  1271,  1273,  1275,  and  1291). 

§  B43.5     Deflnitiona. 

This  section  was  deleted  becau.sc  the 
only  definition  listed,  "authorized  rep- 
resentative of  the  Secretary."  was  un- 
necessary. 

§  M3.1 1     CeMation  orders. 

Several  commenters  question  wheth- 
er Inspectors  should  be  allowed  to 
issue  cessation  orders  in  the  field.  The 
Office  considered  modifying  Section 
843.11(a)(1)  to  permit  closure  only  by 
inspector  supervisors  at  least  through 
June  3,  1982,  or  to  allow  a  State  to 
issue  cessation  orders  at  department 
level  rather  than  inspector  level,  as 
suggested  by  the  commenters. 

The  Office  recognizes  the  impor- 
tance of  hiring,  training,  and  jHipervis- 
Ing  inspectors  so  that  they  have 
enough  judgment  and  experience  not 
to  issue  imjustlfied  cessation  orders. 
The  Office  believes,  however,  that  this 
is  a  matter  of  good  administrative 
practice  and  management,  and  should 
not  be  dealt  with  in  regulations.  Fur- 
thermore, the  alternatives  proposed 
represent  restrictions  on  the  Office's 
ability  to  issue  cessation  orders  which 
go  far  beyond  what  is  necessary  to  ac- 
complish the  objective  of  a.ssurlng 
that  no  unjustified  cessation  order  will 
be  issued.  In  any  event,  the  Office 
feels  that  the  Act  requires  issuance  of 
cessation  orders  In  the  field,  as  men- 
tioned above  with  respect  to  Section 
840.12(b)  and  (c).  Sections  521(a)(2) 
and  (3)  provide  that  the  Secretary  or 
his  authorized  representative  sha.ll 
"Immediately"  order  a  cessation  of 
surface  coal  mining  operations  in  the 
case  of  imminent  danger  to  the  health 
or  safety  of  the  public,  significant  im- 
minent envirormiental  harm,  or  failure 
to  abate  a  violation.  These  provisions 
are  Inconsistent  with  the  issuance  of  a 
cessation  order  at  a  departmental 
level.  The  issuance  of  a  cessation  order 
by  the  Inspector  in  the  field  assures  an 
immediate  response  to  a  serious  prob- 
lem. 

The  legislative  history  states  that  "if 
the  inspector  determines  that  any  vio- 
lation of  the  Act  creates  an  imminent 
danger  .  .  .  the  inspector  must  order  a 
cessation  of  the  mining  operation  .  .  ." 
H.  Rep.  95-218.  95th  Cong..  1st  Sess. 
129  (1977);  S.  Rep.  95-128,  95th  Cong.. 
1st  Sess.  90  (1977)  (emphasis  added). 
The  Office  feels  that  properly  trained 
and  supervised  Inspectors  are  fully  ca- 
pable of  making  the  Judgments  appro- 
priate to  Issue  a  cessation  order.  The 
Office  recognizes  that  this  authority 
has  not  heretofore  t)een  given  to  In- 
spectors by  some  States  and  will  worfc 
cloeely  with  these  States  to  develop  a 
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reasonable  phase-in  of  the  authority 
where  necessary. 

One  commenter  recommended  that 
there  should  be  a  Board  of  Review 
composed  of  representatives  of  regula- 
tory agencies,  employees,  operators 
and  the  public  which  would  have  au- 
thority to  approve  or  disapprove  no- 
tices and  orders  "recommended"  by  in- 
spectors, to  recommend  timetables  for 
corrective  action  and  to  determine  re- 
sponsibility for  violations.  For  the  rea- 
sons discussed  above,  the  Office  be- 
lieves that  such  a  system  (whereby  in- 
spectors would  only  recommend  issu- 
ance of  notices  or  orders)  is  not  au- 
thorized in  the  Act.  Therefore,  the 
Office  has  chosen  to  adopt  the  regula- 
tions as  proposed. 

One  commenter  questioned  whether 
a  cessation  order  may  be  issued  by  a 
Federal  inspector  as  a  result  of  an  in- 
spection other  than  one  under  Section 
521(a)(1)  of  the  Act.  Section  521(a)(2) 
of  the  Act  provides  for  issuing  cessa- 
tion orders  "on  the  basis  of  any  Feder- 
al Inspection."  Section  517(a)  autho- 
rizes Federal  inspections  to  evaluate 
the  administration  of  State  programs 
or  to  develop  or  enforce  any  Federal 
program,  while  Section  521(a)(1)  au- 
thorizes Federal  inspections  based  on 
failure  of  the  State  to  take  appropri- 
ate action  with  respect  to  an  alleged 
violation. 

The  commenter  In  effect  reads  Sec- 
tion 521(a)(2)  as  providing  that  "any 
Federal  inspection"  does  not  mean  any 
Federal  inspection  authorized  under 
Act  but  only  an  Inspection  authorized 
under  Section  521(a)(1).  There  is  noth- 
ing in  the  Act  or  the  legislative  history 
to  justify  this  narrow  reading  of  Sec- 
tion 521(aM2).  Furthermore,  to  read 
Section  521(a)(2)  as  the  commenter 
proposes  would  mean  that  the  Office 
lacks  authority  to  Issue  cessation 
orders  during  the  Initial  regulatory 
period  and  during  a  Federal  program. 
The  Offices  does  not  believe  this  to  be 
a  reasonable  reading  of  the  Act  and 
has  not  modified  Section  843.11  In  re- 
sponse to  the  comment. 

One  commenter  urged  the  addition 
of  a  requirement  that  Inspections  re- 
sulting in  cessation  orders  must  be 
conducted  pursuant  to  the  Act  and 
Section  842.11(a).  The  commenter 
wanted  to  attempt  to  "limit  the  over- 
zealous  Federal  Inspector  in  his  ability 
to  disrupt  a  State  program."  Under 
Section  517(b).  OSM  has  the  power  to 
conduct  an  Inspection  of  any  site  to 
evaluate  the  administration  of  a  State 
program.  Disputes  between  the  Office 
and  a  State  concerning  Inspections 
which  the  State  feels  are  inappropri- 
ate or  disruptive  should  be  handled  by 
cooperative  consultation  between  the 
Office  and  the  State.  An  operator  who 
is  causing  an  imminent  danger  or 
harm  should  not  t>e  allowed  to  contin- 
ue to  do  just  because  the  State  feels 


the  OSM  Inspection  was  "disruptive." 
The  Office  chose  not  to  Incorporate 
this  requested  change  into  the  regula- 
tions. 

Several  (»mmenters  suggested  that 
the  phrase  "land.  air.  and  water  re- 
sources" (which  is  taken  from  Section 
521(a)(2)  of  the  Act)  be  changed  in 
Section  843.1  l(aKl)(ii)  and  elsewhere 
to  read  "land,  air,  water,  or  cultural 
resources."  The  Olfice  believes  that 
the  term  "land  resources"  may  be 
broad  enough  to  cover  visual  and  cul- 
tural resources  associated  with  land, 
such  as  archeologlcal  sites,  sites  of  his- 
toric significance  or  the  aesthetic 
values  of  mountain  ranges.  Therefore, 
no  change  was  made  in  this  section  of 
the  regulations. 

Two  commenters  proposed  that  the 
Office  require  a  cessation  of  only  that 
portion  of  the  operations  relevant  to 
the  violation.  The  Office  did  not 
accept  this  proposal.  The  Act  pro\'ides 
in  Section  521(a)  (2)  and  (3)  that  the 
inspector  shall  Immediately  order  a 
cessation  of  surface  coal  mining  and 
reclamation  operatioiis  or  the  portion 
thereof  relevant  to  the  violation.  If 
Congress  had  Intended  that  only  the 
portion  "relevant  to"  the  violation 
could  be  shut  down.  It  would  not  have 
provided  for  cessation  of  the  entire  op- 
eration as  an  alternative.  There  are 
case^  where  cessation  of  the  entire  op- 
eration may  be  necessary  or  where  it 
may  result  In  more  expeditious  abate- 
ment of  the  condition,  practice  or  vio- 
lation involved.  If  such  is  the  case,  ces- 
sation of  the  entire  operation  may  be 
entirely  justified.  Nevertheless,  inspec- 
tors should  not  close  dowTi  more  of  an 
operation  than  in  their  judgment  Is 
necessary  under  the  circumstances. 

The  initial  regulations  (30  CFR 
722.11(d))  provide  that  inuninent  haz- 
ards must  be  abated  In  the  most  expe- 
ditious manner  "physically"  possible. 
A  commenter  requested  that  this  word 
be  reinserted  In  Section  843.11(a)(2)  to 
show  that  cost  is  not  a  consideration 
in  determining  what  Is  "the  most  ex- 
peditious manner  possible."  By  delet- 
ing the  word  "physically"  the  Office 
did  not  Intend  to  alter  the  meaning  of 
Section  843.11(aK2)  and  (b)(2)  from 
that  of  30  CFR  722.11(d).  As  discussed 
more  fully  below.  Inspectors  are  not 
authorized  by  the  Act  to  take  (»st  Into 
account  when  determining  which  af- 
firmative obligations  to  require.  Ac- 
cordingly, the  comment  was  accepted. 

The  cost  of  compliance  with  abate- 
ment requirements  in  cessation  orders 
concerned  several  <»mmenters.  They 
questioned  whether,  in  Issuing  a  cessa- 
tion order  requiring  abatement  in  "the 
most  expeditious  manner  possible," 
the  Inspector  should  be  required  to 
consider  cost  and  effectiveness  of 
abatement  alternatives  as  well  as  ra- 
pidity of  abatement.  One  of  the  (X)m- 
menters  stated  that  Section  102(f)  of 


the  Act  authorizes  consideration  of 
costs.  This  section  provides  that  one  of 
the  purposes  of  the  Act  is  to: 

"assure  that  the  coal  supply  essential  to  the 
Nation's  energy  requirements,  and  to  its 
economic  and  social  well-being  is  provided 
and  strike  a  balance  between  protection  of 
the  environment  and  agricultural  productiv- 
ity and  the  Nation's  need  for  coal  as  an  es- 
sential source  of  energy." 

The  Office  finds  nothing  In  this  Sec- 
tion suggesting  that  cost  be  taken  into 
accotmt  in  determining  what  affirma- 
tive obligations  should  be  required  for 
cessation  orders. 

However,  an  inspector  acting  reason- 
ably would  not  knowingly  require  an 
operator  to  use  a  more  expensive  and 
less  effective  means  of  abatement  if  a 
less  expensive  and  more  effective 
method  could  accomplish  the  same 
regulatory  result  in  the  same  time.  If 
the  operator  knows  of  such  a  method, 
he  should  Inform  the  inspector  and 
ask  him  to  modify  his  order.  The  in- 
spector should  modify  his  order  if  he 
thinks  the  method  requested  would 
assure  that  the  imminent  danger  will 
be  abated  as  promptly  as  possible.  If 
the  inspector  thinks  the  method  sug- 
gested by  the  operator,  though  less  ex- 
pensive or  more  effective,  will  take  a 
longer  time  to  abate  the  violation,  he 
would  be  justified  in  not  modifying 
the  order.  Accordingly,  no  changes 
were  made. 

Comments  were  received  recom- 
mending that  Section  843.11(e)  be 
modified  to  require  an  Inspector  to 
modify  or  vacate  all  part  of  a  cessation 
order  once  the  imminent  danger  has 
been  abated.  Sections  521(a)  (2)  and 
(3)  of  the  Act  provide  that  a  cassation 
order  Issued  under  those  subsections 
shall  remain  In  effect  imtU  the  Secre- 
tary or  his  authorized  representative 
determines  that  the  condition,  prac- 
tice or  violation  has  been  abated,  or 
until  modified,  vacated  or  terminated. 

It  is  the  policy  of  the  Office  that  a 
regulatory  authority  should  terminate 
cessation  orders  or  m(xilfy  them  to 
permit  resimiption  of  operations  as 
soon  as  reasonably  possible  to  avoid 
unnecessary  economic  harm  to  an  op- 
erator. While  Section  .'>21(a)  (2)  and 
(3)  of  the  Act  provides  that  a  cessation 
order  may  be  kept  In  force  until  the 
condition,  practice  or  violation  is 
abated.  Section  843.11(e)  of  the  regula- 
tions allows  modification  of  a  cessa- 
tion order  to  permit  resumption  of  op- 
erations when  the  imminent  harm  has 
been  abated,  even  though  the  viola- 
tion may  take  longer  to  correct.  How- 
ever, use  of  this  authority  may  Involve 
complex  and  difficult  judgments.  If 
modification  of  the  cessation  order 
were  mandated,  the  permittee/opera- 
tor could  repeatedly  call  back  the  In- 
spector for  a  relnspectlon  each  time 
one  of  the  violations,  conditions  or 
practices    for   which    the    order    was 
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issued  ended,  on  the  ground  that  the 
imminent  danger  had  passed,  even 
though  abatement  had  not  been  com- 
pleted. This  would  be  unworkable 
from  an  administrative  standpoint. 
Therefore,  no  change  was  made  in 
Section  843  11(e). 

It  was  requested  that  the  circum- 
stances when  issuance  of  a  cessation 
order  would  be  appropriate  should  be 
enumerated.  The  Office  made  no 
change.  The  terms  "Imminent  danger 
to  the  health  and  safety  of  the  public" 
and  "significant  imminent  environ- 
mental harm"  have  been  defined  in  30 
CPR  701.5.  The  Office  feels  that  these 
terms  cannot  usefully  be  further  de- 
fined at  this  time. 

i  »43.12    Notkcs  of  violation. 

Section  M3. 12(b)(1)  requires  a  notice 
of  violation  to  "set  forth  with  reason-* 
able  specificity  .  .  .  the  nature  of  the 
violation."  One  commenter  called  for 
citation  in  the  notice  of  violation  to 
the  section  of  the  Act  and  the  regula- 
tions violated.  The  Office  agrees  that 
a  notice  of  violation  should  Include  a 
citation  to  the  regulations,  but  a  cita- 
tion of  the  Act  is  not  necessary  unless 
the  violation  is  contained  in  the  Act 
and  not  in  the  regulations.  However,  it 
Is  unnecessary  to  modify  Section 
843.12(b)(1)  since  a  notice  of  violation 
which  did  not  specify  the  appropriate 
section  would  not  meet  the  require- 
ments of  Section  843.12(bKl). 

Other  comments  were  received  on 
the  provision  in  Section  843.12(d) 
which  requires  an  authorized  repre- 
sentative of  the  Secretary  to  issue  a 
cessation  order  If  the  person  to  whom 
the  notice  of  violation  was  issued  fails 
to  accomplish  an  interim  step.  The 
commenters  believed  that  this  require- 
ment was  too  harsh.  The  Office  be- 
lieves that  cessation  orders  for  failure 
to  meet  interim  steps  are  authorized 
under  Section  521  of  the  Act  and  are 
necessary  for  rational  enforcement  of 
the  Act.  The  practice  provides  an  ef- 
fective enforcement  tool  to  produce 
orderly  and  efficient  abatement  of  the 
violations  underlying  the  cessation 
order.  MSHA  used  interim  steps  under 
the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (now  the  Federal 
Safety  and  Health  Amendments  Act  of 
1977)  and  these  proved  to  be  satisfac- 
tory. The  enforcement  scheme  under 
the  1969  Act.  Uke  that  in  the  Surface 
Mining  Control  and  Reclamation  Act. 
provides  for  the  issuance  of  notices  of 
violation  which,  if  not  complied  with, 
ripen  into  cessation  (closure)  orders. 
Notices  of  violation  must  give  the  op- 
erator a  reasonable  time  to  abate,  not 
to  exceed  90  days.  If  the  abatement 
period  is  long,  and  no  effort  is  made 
by  the  operator  to  abate,  the  Office 
would,  without  use  of  interim  steps, 
have  to  wait  until  the  atrntement 
period  expired  before  taking  action. 


This  would  frustrate  Congress'  intent 
to  have  rapid  abatement  of  violations, 
and  would  expose  the  operator  16  a 
very  large  fine  (mininlm  1750  per  vio- 
lation per  day),  for  each  day  the  viola- 
tion continued  after  the  time  set  for 
abatement,  as  provided  in  Section 
518<h)  of  the  Act.  Accordingly,  no 
change  was  made. 

A  major  issue  was  raised  with  re- 
spect to  the  authority  of  the  Office  to 
Issue  notices  of  violation  during  the 
permanent  program.  The  proposed 
regulation  (Section  843.12(d))  provided 
for  mere  reporting  of  a  violation  to 
the  State  and  the  operator,  rather 
than  the  issuance  of  a  notice  of  viola- 
tion, when  a  violation  Is  found  by 
OSM  in  a  State  with  an  approved 
State  program.  The  only  exception  to 
this  was  where  OSM  is  enforcing  the 
State  program  pursuant  to  Section 
504(b)  or  Section  521(b)  of  the  Act. 
The  preamble  to  the  proposed  regula- 
tions stated,  however,  that  (DSM  was 
considering  the  alternative  approach 
of  issuing  regular  notices  of  violation, 
and  Invited  comments  on  how  to  cor- 
rectly interpret  the  Act  and  the  legis- 
lative history. 

Section  521(aH3)  of  the  Act  lists 
those  instances  when  the  Secretary 
shall  issue  notices  of  violation.  Section 
521(aKl)  of  the  Act  provides  that 
OSM  is  to  notify  the  State  regulatory 
authority  when  OSM  leams  that  there 
is  a  vlolaUon.  If  the  SUte  fails  to  take 
"appropriate  action"  within  10  days 
after  notification,  then  OSM  Is  to  im- 
mediately conduct  an  inspection.  If 
OSM  cannot  issue  a  notice  of  violation 
following  the  State  regulatory  author- 
ity's refusal  or  failure  to  take  action  In 
the  first  instance,  then  the  Federal  in- 
spection under  Section  521(aKl)  may 
be  pointless.  One  answer  to  this  state- 
ment is  that  the  point  of  the  Federal 
inspection  in  such  a  situation  Is  to 
gather  information  for  a  Section 
521(b)  proceeding  (OSM  taking  over 
all  or  a  portion  of  a  State  program). 
The  difficulty  with  this  argument  is 
that,  as  a  practical  matter,  it  would 
leave  a  large  gap  in  the  enforcement 
scheme  of  the  Act. 

The  Office's  ability  to  take  over  a 
part  of  a  State  program  as  a  result  of 
the  SUte's  refusal  or  inability  to  take 
action  in  isolated  cases  may  be  limited 
and  may  require  a  great  deal  of  time. 
If  this  is  true,  then  during  the  interim 
violations  which  are  not  imminent 
hazards  could  go  totally  unpunished 
and  unabated.  It  should  be  pointed 
out  that  some  of  these  notice-of-viola- 
tion  situations  could  be  potentially  se- 
rious or  widespread,  even  though  a 
hazard  to  life  or  significant  environ- 
mental harm  was  not  "imminent"  at 
the  time  of  the  Federal  inspection. 
There  Is  no  reason  to  believe  that  Con- 
gress Intended  that  such  a  gap  exist  in 
the  permanent  program  or  that  Con- 


gress Intended  OSM  to  sit  idly  by 
while  these  violations  ripen  into  immi- 
nent hazards  so  that  OSM  can  act 
under  the  provisions  of  Section 
621(aX2)  of  the  Act.  The  Office  con- 
curs with  a  commenter  that  this  would 
be  a  "senseless  risk  to  the  environ- 
ment and  public  health  and  safety." 

The  legislative  history  of  the  Act 
does  give  conflicting  statements  on 
this  Issue.  There  Is  a  fairly  detailed 
discussion  of  this  legislative  history  in 
a  coDunent  to  this  section.  This  discus- 
sion is  contained  in  the  comments  of 
the  Council  df  the  Southern  Moun- 
tains. Inc..  page  85-97.  The  Office 
reads  the  legislative  history,  when 
considered  in  conjunction  with  the 
Act,  as  allowing  OSM  to  issue  notices 
of  violation,  at  least  in  some  circum- 
stances, during  a  State  program. 

As  a  legal  matter,  issxiance  of  notices 
of  violation  fills  a  void  or  gap  in  the 
Federal  enforcement  scheme- a  gap 
t)etween  the  existence  of  the  uncor- 
rected violation  and  the  prerequisite 
showing  for  Section  521(b)  proceed- 
ings to  take  over  enforcement  of  a 
State  program.  As  Judge  Flannery  has 
stated  in  In  re:  Surface  Mining  Regula- 
tion Litigation,  452  P.  Supp.  327,  11 
E.R.C.  2078  (D.  DC.  August  24.  1978), 
the  Secretary  has  the  authority  to  fill 
gaps  In  the  statutory  scheme  with  im- 
plementing regulations  which  are  con- 
sistent with  that  scheme. 

An  alternative  suggested  by  the 
same  commenter  was  to  allow  OSM  to 
issue  notices  of  violation  during  a  Fed- 
eral Inspection  but  with  the  following 
provision: 

(a)  If  the  State  had  10  days'  notice 
of  the  violation  prior  to  the  Federal 
inspection,  but  did  not  take  appropri- 
ate action,  then  the  Federal  notice  of 
violation  would  be  effective  immedi- 
ately: however, 

(b)  When  a  Federal  inspection  dis- 
closed a  violation,  and  the  State  had 
not  had  an  opportunity  to  act,  then 
the  notice  would  be  Issued  to  the  oper- 
ator, to  become  effective  10  days  later. 
A  copy  of  the  notice  would  go  immedi- 
ately to  the  State  and  the  notice  could 
be  vacated  If  the  State  timely  In- 
formed OSM  that  it  had  taken  appro- 
priate action.  Thus,  there  would  be  on- 
site  issuance  of  notices  of  violation  in 
all  cases. 

While  this  alternative  goes  far  In 
filling  the  gap  which  would  exist  in 
the  enforcement  scheme  if  the  Ian-, 
guage  in  the  proposed  regulation  were 
adopted,  it  seems  rather  complex  and 
unwieldy.  Practical  problems  might 
prevent  such  a  procedure  from  l)eing 
effective.  It  is  unclear  whether  a 
notice  of  violation  which  does  not 
become  effective  Immediately  is  au- 
thorized by  SecUon  521(aK3)  of  th« 
Act.  Furthermore,  there  might  he  con- 
fusion on  the  part  of  the  operator  as 
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to  whether  the  OSM  notice  was  In 
effect  or  not. 

Another  alternative  considered  was 
to  authorize  Federal  inspectors  to 
issue  notices  of  violation  only  after 
the  State  has  been  given  an  opportuni- 
ty to  take  appropriate  enforcement 
action.  In  other  words.  If  an  OSM  in- 
spector discovers  a  violation  at  a  mine, 
he  reports  the  violation  to  the  opera- 
tor and  the  State  and  gives  the  State 
10  days  to  take  appropriate  action  to 
require  the  operator  to  correct  the  vio- 
lation. If  the  State  takes  such  action, 
OSM  does  nothing  further.  If  the 
State  does  not  take  the  proper  action, 
OSM  may  return  to  the  mine  site  and 
issue  a  regular  notice  of  violation.  This 
alternative  comes  closest  to  filling  the 
gap  Identified  by  the  commenters.  If 
the  State  had  already  been  given  an 
opportunity  to  take  "appropriate 
action"  and  had  failed  to  do  so  in  10 
days,  the  OSM  inspector  could  issue 
the  notice  on  the  spot  without  re-re- 
ferring the  case  to  the  State. 

The  Office  has  Incorporated  this  last 
alternative  Into  a  new  Subsection 
(a)(2)  of  843.12.  The  previous  subsec- 
tions (a)  (2),  (b)  and  (c)  have  been  re- 
numbered as  Subsections  (b),  (c)  and 
(d).  The  previous  subsection  (d)  has 
been  deleted. 

}  843.13    Suspension  or  rerocation  of  per- 
■dts. 

As  §843.12(aK2)  and  (3)  were  pro- 
posed, the  Secretary  could  find  that  a 
pattern  of  violations  exists  after  con- 
sidering certain  factors,  Including  the 
number  of  violations  of  provisions  re- 
lating or  not  relating  to  "the  same 
general  topic."  Sections  843.12(aK2) 
and  (3)  were  modified  to  return  to  the 
language  used  in  the  interim  regula- 
tions: "the  same  or  related  require- 
ments" and  "different  requirements." 
Some  commenters  requested  a  more 
specific  definition  of  the  concept.  The 
Office  Intends  to  Issue  guidance  as  to 
which  sections  are  considered  "relat- 
ed" or  "different." 

Violations  of  any  requirements  in 
two  or  more  Federal  inspections  In  any 
12-month  period  can  lead  to  a  finding 
of  pattern  of  violations,  while  viola- 
tions of  the  same  or  related  require- 
ments in  three  or  more  Federal  inspec- 
tions in  a  12-month  period  must  result 
in  a  finding  of  pattern  of  violations. 
Several  commenters  observed  that  this 
standard  would  be  unfair  if  a  particu- 
lar mine  were  Inspected  365  times 
during  a  twelve-month  period  and 
that,  therefore,  some  provision  should 
be  made  in  the  regulation  for  taking 
into  account  the  number  of  inspection 
days  when  determining  whether  a  pat- 
tern exists. 

The  Office  believes  that  such  a  pro- 
vision would  be  inappropriate.  It 
should  not  be  a  defense  to  a  finding  of 
pattern  of  violations  that  the  operator 


has  been  inspected  too  often.  In  many 
cases,  an  operator  Is  insi>ected  more 
frequently  than  the  average  because 
previous  inspections  have  resulted  in 
notices  or  orders  t>eing  issued,  thus  ne- 
cessitating follow-up  inspections  to  de- 
termine if  abatement  has  occurred. 
Also,  more  Inspections  of  a  particular 
operator  may  occur  because  of  fre- 
quent complaints  from  citizens  in  the 
vicinity.  If  unwarranted  or  willful  vio- 
lations are^observed  on  these  inspec- 
tions, the  operator  should  not  be  per- 
mitted to  defend  them  on  the  ground 
that  he  was  inspected  too  often. 

The  Office  received  a  suggestion  to 
modify  §  843.13(a)  to  specify  that  the 
conduct  of  individuals  who  are  acting 
contrary  to  company  directions  or 
policy  should  not  be  included  In  deter- 
mining what  is  a  pattern  of  imwar- 
ranted  or  willful  violations.  For  the 
reasons  discussed  below  with  regard  to 
5845.13,  the  Office  modified 
S  843.13(a)  to  provide  that  the  actions 
or  inactions  of  any  person  conducting 
surface  coal  mining  operations  on 
behalf  of  the  permittee  will  be  attrib- 
uted to  the  permittee,  excluding  those 
actions  which  the  permittee  estab- 
lishes were  acts  of  deliberate  sabotage. 
This  would  make  the  show-cause  pro- 
visions conform  with  30  CFR 
845.13(bK3Klll)  relating  to  imposition 
of  civil  penalties.  A  mere  failure  of  the 
part  of  an  individual  to  follow  compa- 
ny directions  or  policy  would  not  be  an 
act  of  delit>erate  sabotage.  Sabotage 
necessarily  involves  an  element  of 
intent  on  the  part  of  the  person  com- 
mitting the  conduct  to  harm  the  per- 
mittee or  operator  or  his  property, 
such  as  in  the  case  of  vandalism  by 
third  parties. 

Sev«Tal  commenters  requested  that 
the  term  "willful  violation"  In 
S  843.13(a)  be  redefined.  One  com- 
menter added  that  if  the  definition 
put  forth  in  the  proposed  regulations 
were  allowed  to  stand,  any  violation 
would  be  a  willful  one,  because  intent 
of  the  party  is  not  properly  taken  into 
consideration.  This  commenter  pro- 
posed to  define  "willful  violation"  as 
one  "willfully  caused."  which  the 
Office  believes  does  not  add  to  the 
meaning  of  the  term.  However,  the 
Office  did  re-evaluate  its  proposed 
definition  of  the  term  "willful"  and 
has  redefined  It  for  clarification. 

A  new  clause  (4)  was  added  to 
9  843.13(a)  to  clarify  which '  violations 
are  to  be  considered  in  determining 
whether  or  not  a  pattern  of  violations 
exists.  For  instance,  notices  of  viola- 
tion issued  by  a  State  would  not  be 
considered  violations  issued  during  a 
Federal  inspection. 

One  commenter  suggested  deletion 
of  the  provision  in  §  843.13(b)  allowing 
the  Director  not  to  issue  a  show-cause 
order  if  he  finds  that  It  would  not  fur- 
ther the  enforcement  of  the  Act.  The 


commenter  argued  that  S521(aK4) 
mandates  issuance  of  a  show-cause 
order  up)on  a  finding  of  pattern  of  vio- 
lations. 

Section  843.13(a)  In  effect  says  that 
the  Office  must  consider  whether  a 
pattern  of  violations  exists  when  cer- 
tain events  have  occurred.  Conceiv- 
ably, this  automatic  provision  could 
result  in  unfair  issuance  of  a  show- 
cause  order.  Therefore,  a  waiver  provi- 
sion in  S  843.13(b)  is  needed. 

However,  the  Office  feels  that  the 
test  used  in  the  proposed  regulations 
for  determining  when  the  waiver 
should  be  granted  was  unworkable  and 
has  modified  the  test.  The  new  test  is 
very  stringent  and  will  apply  only  in 
exceptional  circumstances. 

Several  commenters  requested  that 
the  Office  amend  §  843.13(b)  to  require 
the  Office  to  consult  with  the  State  on 
whether  it  has  acted  and  to  give  the 
State  opportunity  to  act.  The  Office 
anticipates  that  it  will  consult  with 
the  State  if  it  appears  that  an  opera- 
tor Is  approaching  a  "pattern  of  viola- 
tions." However,  the  Office  does  not 
feel  that  it  is  necessary  to  provide  In  a 
regulation  that  the  Office  must  always 
consult  with  the  State  as  a  prerequi- 
site to  the  issuance  of  an  order  to 
show  cause. 

One  commenter  requested  that 
S  843.13(e)  be  amended  to  require" 
pension  or  revocation  of  a  permit  upon 
a  finding  of  a  pattern  of  violations, 
and  to  require  mandatory  minimum 
suspension  of  three  days  and  the  im- 
position of  preconditions  to  termina- 
tion of  suspension.  The  Interim  regula- 
tions (30  CFR  722.16(d)(2))  provide 
that  "if  the  Secretary  finds  that  a  pat- 
tern of  violations  exists  or  has  existed, 
the  permit  and  right  to  mine  under 
this  Act  shall  be  either  suspended  or 
revoked  and  the  permittee  directed  to 
complete  necessary  corrective  meas- 
ures and  reclamation  operations." 
This  provision  was  unintentionally 
omitted  from  the  proposed  regula- 
tions, and  the  Office  has  modified  the 
regulations  to  restore  the  concept.  In 
addition,  the  automatic  suspension  or 
revocation  of  a  permit  upon  a  finding 
of  a  pattern  of  violations,  the  manda- 
tory minimum  3-day  suspension,  and 
the  authority  to  Impose  preconditions 
to  lifting  the  suspension  are  provided 
for  In  the  procedural  regulations  of 
the  Office  of  Hearing  and  Appeals  re- 
lating to  formal  show-cause  hearings 
(43  CFR  4.1194).  The  wording  of 
S  521(a)(4)  of  the  Act  and  the  legisla- 
tive history  seem  to  require  automatic 
suspension  of  revocation  after  a  find- 
ing of  a  pattern  of  violations.  The 
Office  has  modified  S  843.13(e)  to  so 
provide. 

Section  843.13(f)  of  the  proposed 
regulations  provided  that  the  appro- 
priate regulatory  authority  could 
grant  attorneys'  fees  following  an  ad- 
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ministrative  proceeding.  Several  com- 
menters  pointed  out  that  authority  for 
such  an  action  Is  unclear.  The  Office 
has  decided  to  delete  this  Section  be- 
cause it  is  confusing  and  inconsistent 
with  the  procedural  hearing  regula- 
tions In  43  CFR  4.1290-4.1296.  The  au- 
thority for  such  a  provision  Is  dis- 
cussed in  the  preamble  to  those  regu- 
lations. 

Several  commenters  suggested  that 
9  843.14  be  modified  to  provide  that  a 
notice  of  violation  or  cessation  order 
must  be  mailed  to  the  person  to  whom 
it  is  issued,  when  it  has  been  served  on 
the  person  in  charge  of  the  operation. 
The  Office  does  not  agree  with  this 
suggestion.  The  permittee/operator 
should  be  able  to  rely  on  its  own  em- 
ployees/agents to  forward  copies  of 
notices  and  cessation  orders  In  some 
instances.  OSM  may  want  to  mail  no- 
tices to  the  permittee  or  operator  (for 
instance,  to  inform  corporate  officers 
of  violations  the  field  personnel  are 
not  disclosing  to  the  officers),  but  that 
should  t>e  voluntary,  not  maridatory. 

In  a  related  comment.  It  was  suggest- 
ed that  on-site  service  of  notices  of  vio- 
lation or  cessation  orders  should  be  re- 
quired unless  circumstances  prevent 
such  service.  Normally  notices  of  viola- 
tion or  cessation  orders  are  served  at 
the  site.  There  are  two  exceptions  to 
this.  First,  there  may  be  no  appropri- 
ate person  at  the  site  to  accept  service, 
and  second,  the  inspector  may  need  to 
return  to  his  office  to  obtain  technical 
or  other  assistance  to  determine 
whether  a  violation  has  occurred.  In 
either  case  it  would  not  make  sense  to 
require  the  inspector  to  travel  hun- 
dreds of  miles  to  return  to  the  site  to 
deliver  the  notice  or  order  In  person. 

A  notice  or  order  cannot  take  effect 
until  the  permittee/operator  has 
actual  or  constructive  notice  of  it.  This 
will  mean  that,  especially  in  cessation 
order  situations,  the  inspector  will 
make  every  effort  to  find  and  person- 
ally serve  the  permittee/operator  or 
one  of  his  representatives  or  employ- 
ees. Accordingly,  the  Office  adopted 
S  843.14(a)(2)  as  proposed. 

Several  commenters  suggested  that 
there  be  a  provision  in  the  regulations 
that  would  allow  the  operator  to  desig- 
nate a  corporate  agent  for  service  of 
process,  to  whom  all  cessation  orders 
and  notices  of  violation  could  be  "Im- 
mediately sent."  The  Office  has  decid- 
ed not  to  include  this  suggested  provi- 
sion. Section  843.14(c)  provides  for 
designation  of  an  agent  for  service,  but 
service  on  the  designated  agent  is  op- 
tional. The  Office  does  not  have  to 
serve  the  designated  agent  If,  for  in- 
stance, it  has  served  the  person  In 
charge  of  the  operation  as  provided  in 
S  843.14(a)(1).  It  would  be  a  burden  on 
inspectors  in  the  field  to  require  them 
to  "immediately  send"  a  copy  of  each 
notice    or    order    to    the    designated 


agent.  The  Office  believes  that  the  op- 
erator should  be  able  to  rely  on  its 
own  employees  and  agents  to  inform  It 
promptly  of  the  issuance  of  citations. 
If  requested,  the  Office  would  usually 
mail  copies,  as  a  courtesy,  to  a  central 
office  of  the  permittee.  But  this 
should  not  be  required  or  be  made 
part  of  service. 

S  843.15    Informal  public  hearing. 

Sutisection  (a)  was  modified  to  pro- 
vide that  the  informal  public  hearing 
may  be  held  at  or  near  the  mine  site 
or  at  any  other  location  acceptable  to 
the  person  to  whom  the  notice  or 
order  was  Issued.  The  Office  will  nor- 
mally hold  the  hearing  at  the  regional, 
district  or  field  office  closest  to  the 
mine  site.  However,  If  requested  by  the 
operator  or  any  other  Interested 
person,  the  Office  will  consider  hold- 
ing the  hearing  at  another  location. 

Subsection  (a)  was  also  modified  to 
clarify  that  a  notice  or  order  which  ex- 
pires under  this  Section,  like  a  notice 
or  order  which  Is  terminated,  is  valid 
for  the  period  during  which  it  was  In 
effect.  This  Is  to  be  contrasted  with  a 
notice  or  order  which  is  vacated.  A  va- 
cated notice  or  order  is  treated  as 
though  it  never  existed,  whereas  a 
notice  or  order  that  expires  or  Is  ter- 
minated counts  as  a  violation  for  pur- 
poses of  penalty  assessment  (Part 
845).  pattern  of  violations  ($843.13) 
and  history  of  previous  violations 
(§845.13(bKl)).  A  notice  or  order 
which  Is  vacated  Is  not  counted  for 
these  purposes. 

Subsections  (c)  and  (d)  were  deleted 
because,  though  the  Office  believes 
the  procedxire  set  forth  therein  is  en- 
tirely appropriate,  the  Office  has  de- 
cided to  schedule  informal  public 
hearings  in  all  cases  except  where  the 
permittee/operator  waives  the  hearing 
In  writing. 

Subsections  (eMi)  have  been  relet- 
tered  as  (c)-(g). 

New  subsection  (c)  was  revised  to 
delete  the  requirement  for  a  five-day 
notice  of  the  hearing.  Because  of  the 
economic  Impact  of  cessation  of 
mining,  the  Office  will,  if  requested, 
hold  the  hearing  as  soon  as  practicable 
after  Issuance  of  the  notice  or  order. 
This  may  mean  a  five-day  notice 
caimot  always  be  given. 

One  commenter  suggested  that  citi- 
zens should  have  a  right  to  an  infor- 
mal hearing,  particularly  where  the 
notice  of  violation  or  cessation  order 
relates  to  a  condition  or  practice  of 
which  the  citizens  had  formally  com- 
plained. The  Office  believes  that  the 
proposed  language  should  be  retained 
and  that  no  change  is  necessary.  A  fair 
reading  of  the  Act  and  the  legislative 
history  indicates  that  Informal  public 
hearings  were  Intended  to  limit  the 
time  that  mining  could  be  ceased  with- 
out  some    form   of    hearing.    Citizens 


have  other  effective  means  of  commu- 
nicating with  the  Office  regarding  no- 
tices of  violations  and  cessation  orders. 
They  can  request  an  informal  meeting 
with  the  Office  to  discuss  their  con- 
cerns or  may,  If  a  citizen's  complaint 
was  filed,  request  review  pursuant  to 
9  842.15. 

One  commenter  urged  that  informal 
review  should  be  provided  for  notices 
of  violation  not  requiring  cessation  of 
mining.  The  commenter  said  that  the 
operator  is  faced  with  the  choice  of  ac- 
cepting the  notice  without  any  chance 
to  explain  his  or  her  side  or  to  go  into 
an  Involved  and  expensive  hearing 
procedure. 

The  Office  has  retained  the  pro- 
posed language.  Section  843.15(a)  fol- 
lows the  mandate  of  S  521(aX5)  of  the 
Act,  which  only  requires  the  Office  to 
provide  such  informal  public  hearings 
for  notices  or  orders  requiring  cessa- 
tion of  mining.  Reviews  for  this  type 
of  notice  or  order  are  necessary  due  to 
the  substantial  potential  economic 
consequences  to  the  operator  caused 
by  cessation  of  operations.  The  Act 
does  not  contemplate  Imposing  upon 
the  Office  the  administrative  burden 
of  holdiiig  informal  public  hearings 
for  every  notice  of  violation  Issued. 
The  op>erator  Is  encouraged,  however, 
to  attempt  to  reach  an  Informal  reso- 
lution of  the  issue  by  contacting  the 
inspector  or  his  supervisor  to  discxias 
the  operator's  concerns.  If  persuaded 
that  the  notice  was  Issued  In  error,  the 
Inspector  may  modify  or  vacate  the 
notice  of  violation. 

One  commenter  stated  that  the  re- 
striction upon  the  later  use  of  evi- 
dence or  statements  made  at  an  Infor- 
mal public  hearing  should  be  deleted 
because  It  would  encourage  a  party  at 
such  an  informal  hearing  to  give  dis- 
honest testimony.  It  is  equally  prot>- 
able  that  operators  will  be  more 
honest  and  forthright  concerning  vio- 
lations if  they  know  that  what  they 
say  cannot  be  used  a^-alnst  them  later. 
The  principle  is  based  on  the  general 
rule  that  evidence  of  statements  made 
at  settlement  negotiations  may  not  be 
introduced  In  subsequent  court  pro- 
ceedings. The  Office  believes  that  the 
concept  in  proposed  S843.15(j)  should 
be  retained.  Language  was  added  to 
clarify  that  the  limitation  is  not  in- 
tended to  prevent  use  by  a  party.  In  a 
later  proceeding,  of  evidence  he  or  she 
furnished  in  an  Informal  hearing. 

Section  843.15<J)  in  the  proposed 
regulations  was  delete;^  in  the  final 
regiilatlons.  and  Its  contents  were 
moved  to  K  843.15(a)  and  843.15(1)  for 
an  overall  improvement  In  the  organi- 
zation of  the  section  on  Informal 
public  hearings. 
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I  H4a.l7    Failure  to  give  notice  and  lack  of 
Information. 

One  commenter  stated  that  a  notice 
or  order  should  be  vacated  if  it  is  de- 
termined that,  even  though  there  was 
a  violation,  OSM  did  not  have  suffi- 
cient information  to  conduct  an  in- 
spection. He  l>elleved  that  Federal  au- 
thorities should  be  required  to  comply 
with  their  own  regulations,  and  that  if 
his  suggestions  were  adopted,  frivolous 
proceedings  would  be  avoided  or  mini- 
mized. 

The  Office  l)elleves  that  the  pro- 
posed language  in  f  843.17  should  be 
retained.  If  a  violation  exists,  the  in- 
spection cannot  be  said  to  be  frivolous, 
and  If  there  is  no  violation,  there  is 
nothing  to  abate.  More  Importantly. 
the  purpose  of  the  procedure  outlined 
In  S  521(aKI),  upon  which  {  842.11(b)  Is 
based,  is  to  define  the  circumstances 
in  which  the  Office  will  defer  to  the 
State  regulatory  authority.  It  was  not 
intended  to  benefit  the  permittee/op- 
erator. Where  there  is  a  violation.  It 
would  violate  the  spirit  of  the  Act  to 
vacate  the  notice  or  order  simply  be- 
cause It  was  found  that  OSM  did  not 
have  sufficient  information  under  30 
CPR  842.11(bXlKl)  and  (2)  to  Justify 
an  inspection,  particularly  In  situa- 
tions where  there  Is  no  State  regula- 
tory authority  (30  CFR 
842.11(bKlKllKA»  or  where  there  Is 
an  imminent  hazard  or  harm.  The 
Office  Is  charged  with  enforcement  of 
the  Act  and  may  conduct  inspections 
under  9  842.11(d)  on  a  random  basis 
and  without  prior  notice.  Further, 
while  9  842.11(c)  requires  a  minimum 
number  of  inspections  where  OSM  is 
the  regulatory  authority.  It  places  no 
limitation  on  the  maximum  number, 
so  that  inspections  may  be  conducted 
whether  or  not  they  are  based  on  spe- 
cific information. 

The  reference  to  administrative 
review  proceedings  was  omitted  be- 
cause  the  regulation  should  apply  In 
all  proceedings,  not  Just  administra- 
tive proceedings. 

9  H43.I8     inability  to  conply 

Several  commenters  felt  an  order  to 
show  cause,  cessation  order  or  notice 
of  violation  should  be  vacated  if  there 
was  a  technological  'Inability  to 
comply."  The  Office  did  not  accept 
this  comment.  The  Act  and  the  regula- 
tioris  require  that  certain  performance 
standards  be  met.  and  there  is  no 
reason  to  l)elleve  that  these  standards 
are  technologically  impossible  to  meet. 

However,  when  an  operator  violates 
the  Art  or  the  regulations,  it  may  be 
technologically  Impossible  to  undo  the 
damage.  If  this  Is  so.  there  may  be  no 
way  to  require  "remedial  action  "  or 
"affirmative  obligations."  which  pre- 
suppose that  it  is  technologically  pos- 
sible to  ameliorate  the  situation.  How- 
ever, the  fact  that  the  damage  cannot 


be  undone  is  not  a  good  reason  for  va- 
cating the  citation.  As  discussed 
above,  when  a  citation  Is  "vacated,"  it 
Is  treated  as  though  it  has  never  been 
Issued  and  no  penalty  is  assessed.  A 
notice  or  order  is  "terminated"  when 
all  required  remedial  actions  and  af- 
firmative obligations  have  been  accom- 
plished. If  an  operator  has  caused 
damage  which  cannot  be  undone  and 
for  which  no  remedial  action  or  af- 
firmative obligation  can  be  prescribed, 
the  citation  must  be  terminated  (not 
vacated).  However,  a  penalty  will  be 
imposed  in  such  a  situation  and  the 
violation  will  remain  In  the  operator's 
file. 

One  commenter  suggested  that 
there  could  be  short-term  inability  to 
comply  due  to  weather  problems,  ma- 
terial shortages  and  so  forth.  In  such 
cases,  the  operator  may  request  an  ex- 
tension of  time  for  abatement,  subject 
to  the  90-day  limit  on  the  abatement 
period.  Force  majeure  may  provide  an 
exception  to  the  90-day  rule,  but  there 
is  nothing  in  the  Act  or  the  legislative 
history  so  indicating. 

A  comment  was  made  that  9843.18 
should  t>e  deleted  because  there  might 
be  circumstances  where  vacating  a 
notice  or  order  is  in  the  best  Interests 
of  all  parties.  As  discussed  above,  a 
notice  or  order  can  be  terminated  If  all 
possible  remedial  actions  have  been 
taken.  If  a  violation  has  occurred, 
there  would  be  no  Justification  under 
the  Act  for  vacating  it. 

A  commenter  said  that  inability  to 
comply  should  not  be  the  basis  for  sus- 
pension or  revocation  of  a  pemUt,  be- 
cause there  may  be  only  one  insub- 
stantial requirement  which  cannot  be 
met.  As  discussed  above,  the  Office 
knows  of  no  part  of  the  Act  or  the  reg- 
ulations, whether  or  not  "substantial", 
that  cannot  be  complied  with.  The 
fear  that  a  permit  might  be  revoked 
for  failure  to  do  some  Insignificant  but 
imtx>ssible  thing  is  unfounded. 

9  843.19    IiUuncUre  relief 

Commenters  questioned  whether  the 
Attorney  General  should  be  able  to 
seek  injunctive  relief  where  an  opera- 
tor violates  an  order  of  an  "authorized 
representative  of  the  Secretary"  (as 
opposed  to  an  order  of  "the  Secre- 
tary"). Section  521(c)  provides  that 
"the  Secretary"  may  request  Injunc- 
tive relief.  The  commenters  argued 
that  permitting  only  the  Secretary  to 
request  inJuiKrtive  relief  would  prevent 
the  Office  from  seeking  injunctive 
relief  to  enforce  erroneous  or  Invalid 
orders  issued  by  authorized  repre- 
sentatives of  the  Secretary  before  the 
permittee  could  avail  himself  of  his 
administrative  remedies.  AJso.  it  was 
pointed  out  that  521(a)  uses  the  word 
"Secretary"  as  well  as  "authorized  rep- 
resentative of  the  Secretary,"  and  that 


when  the  Act  says  "Secretary"  this 
should  be  taken  literally. 

"Secretary  "  and  "authorized  repre- 
sentative of  the  Secretary"  are  used 
Interchangeably  in  9  521  and  elsewhere 
in  the  Act.  To  read  "Secretary"  literal- 
ly would  cause  anomalous  and  imprac- 
tical results.  For  example,  9  521^aK2> 
of  the  Act  states  that  where  "the  .Sec- 
retory" finds  that  a  cessation  order 
will  not  completely  abate  the  Immi- 
nent danger,  "the  Secretary"  shall 
Impose  affirmative  obligations.  If  this 
were  read  literally,  the  Secretary  of 
the  Interior  would  have  to  visit  per- 
sonally the  minesite  to  make  this  de- 
termination, a  result  Congress  obvi- 
ously did  not  intend.  The  same  anoma- 
lous resiilt  would  cxxur  if  "Secretary" 
were  read  literally  in  521(c)  of  the  Act 
regarding  injunctions.  This  is  because, 
as  a  practical  matter,  the  Secretary 
does  not  personally  Issue  orders  relat- 
ing to  enforcement. 

A  permittee  cannot  ignore  any  order 
or  decision  while  appealing  it.  If  thfe 
permittee  wants  a  stay,  he  may  apply 
for  the  stay  via  the  temporary  relief 
provisions  in  the  Act  (|  525(c)  and 
9  526(c)). 

PART  845— Civil  PENALTIES 

Statutoby  ACTRORrrr:  Sees.  103.  Ml, 
501(b>.  517.  518.  531.  523  and  535  of  Pub.  L. 
95-«7.  91  SUl.  448.  449.  4«8.  498.  499.  504. 
510.  and  511  (30  V£.C.  1302,  1211.  1251, 
1287,  1268.  1271,  1273  and  1275). 

The  basis  and  purpose  of  this  part 
are  discussed  generally  in  the  pream- 
ble to  the  proposed  regulations,  43  FR 
4179^41797  (September  18.  1978). 

9  845.12     Wben  penaky  will  be  aitseMed 

One  commenter  asked  that,  regard- 
less of  whether  the  notice  of  violation 
is  assigned  30  points  or  less,  violations 
caused  by  conduct  characterized  as 
reckless,  knowing,  or  intentional 
should  automatically  trigger  a  fine.  As 
mentioned  In  9  845.12.  in  determining 
whether  to  assess  an  under-31  point 
penalty,  the  Office  takes  into  account 
the  four  statutory  criteria.  Including 
negligence  and  good  faith  In  compli- 
ance. As  a  matter  of  policy,  the  Office 
currently  assesses  discretionary  penal- 
ties In  cases  of  reckless  or  willful  mis- 
conduct or  lack  of  good  faith  In  com- 
plying. 

A  commenter  objected  to  the  use  of 
30  points  as  the  cut-off  number  above 
which  penalties  are  mandatory  for  no- 
tices of  violation,  and  requested  an  ex- 
planation of  how  the  point  system  was 
devised  and  how  the  31 -point  figure 
was  arrived  at.  The  commenter  stated 
that  the  point  system  Is  "without  any 
rational  basis". 

The  Office  beUeves  that  use  of  a 
point  system  is  the  only  adequate  way 
to  achieve  rational  and  consistent  as- 
sessments. The  point  system  was  mod- 
eled after  the  one  developed  and  suc- 
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cessfuUy  used  by  BiSHA.  The  points 
assigned  for  various  categories  of  vio- 
lations were  chosen  by  considering 
what  penalties  would  be  appropriate 
for  numerous  types  of  hypothetical 
violation  situations.  Careful  thought 
was  given  to  the  weight  that  should  be 
given  to  the  various  criteria  required 
to  be  applied  in  determining  penalties, 
and  how  these  criteria  should  be  de- 
fined. The  31 -point  threshold  for  man- 
datory penalties  was  chosen  because  a 
violation  of  that  magnitude  was 
Judged  serious  enough  to  warrant  a 
mandatory  penalty. 

The  Office  plans  to  develop  further 
guidance  regarding  the  application  of 
the  point  system  which  will  greatly  In- 
crease the  consistency  and  predictabi- 
lity of  penalty  assessments.  Further- 
more, the  Office  will  review  the  oper- 
ation of  the  point  system  as  applied  to 
particular  cases  to  determine  whether 
further  modification  should  be  made. 

A  commenter  noted  that  In  the  Ini- 
tial regulations,  the  preamble  stated 
that  the  30-polnt  number  would  be 
used  to  determine  whether  a  penalty 
would  be  assessed,  while  under  the 
proposed  regulations  the  determina- 
tion as  to  whether  to  assess  a  penalty 
for  an  under-30  point  violation  is  de- 
termined by  considering  the  four  stat- 
utory criteria— history  of  previous  vio- 
lations at  the  particular  operation,  se- 
riousness, negligence,  and  demonstrat- 
ed good  faith  In  attempting  to  comply 
after  notification  of  the  violation.  The 
initial  regulations  provide  that  In  de- 
termining "whether  to  assess"  a  penal- 
ty the  Office  will  consider  the  four  cri- 
teria (f  723.11(c)  and  {723. 12(a)).  This 
appears  to  require  the  Office  to  use 
the  criteria  in  the  point  system  to  de- 
termine not  only  how  many  points  to 
award,  but  also  whether  or  not  to 
assess  the  discretionary  penalty.  The 
preamble  to  the  initial  regulations 
contains  two  contradictory  statements 
concerning  this  question.  In  42  FR 
62670,  December  13.  1977,  Paragraph  7 
states  flatly  that  a  penalty  will  not  be 
aasesed  for  a  violation  of  27  points, 
while  Paragraph  9  on  the  same  page 
states  that  assessments  for  violations 
under  30  points  are  discretionary. 
Faced  with  this  discrepancy  and  the 
plain  language  of  the  regulations,  the 
Office  has  Interpreted  §723.11  and 
{723.12  of  the  Initial  regulations  to  re- 
quire use  of  the  statutory  criteria  in 
the  point  system  to  determine  wheth- 
er to  assess  a  penalty,  as  follows:  (1) 
the  point  system  is  used  to  determine 
whether  the  violation  exceeds  30 
points  and  (2)  If  not.  the  points  as- 
signed with  respect  to  each  of  the  four 
criteria  are  examined  to  determine 
whether  to  assess  the  discretionary 
penalty.  For  example,  if  a  violation 
was  assessed  29  points.  Including  10 
points  for  t>ad  faith  in  complying,  the 
Office  would  exercise  its  discretion  to 


assess.  The  Office  feels  that,  as  noted 
above,  penalties  should  be  assessed  In 
cases  of  reckless,  knowing,  or  willful 
violations.  Therefore  the  Office  did 
not  adopt  the  suggestion  that  there  be 
no  penalty  for  any  under-31  point  vio- 
lation. 

The  reference  In  SM5.12  (a)  and  (b) 
to  "a  violation  contained  In"  a  notice 
of  violation  or  cessation  order  was  de- 
leted. In  issuing  notices  and  orders, 
the  Office  uses  a  form  which  contains, 
on  the  first  page,  information  concern- 
ing the  operator  and  the  site  and 
giving  the  identification  numt>er  of 
the  notice  or  order.  Each  violation  for 
which  a  notice  of  violation  (or  order) 
is  to  be  issued  is  descrit>ed  in  a  sheet 
attached  to  the  first  page.  To  save  In- 
spector time,  the  first  page  Is  not  filled 
out  separately  for  each  violation: 
rather,  all  violations  are  attached  to 
one  first  page.  Nevertheless  each  viola- 
tion is  treated  as  a  separate  notice  of 
violation  or  cessation  order  and  the 
Office's  forms  so  provide.  The  term 
"violation  contained  in"  a  notice  or 
order  referred  to  this  manner  of  writ- 
ing up  violations.  The  Office  deleted 
the  term  because  it  is  not  used  else- 
where and  could  lead  to  confusion. 

One  commenter  felt  there  was  no 
provision  or  allowance  for  any  exercise 
of  discretion  by  the  regulatory  author- 
ity to  educate  the  operator.  This  is  not 
accurate.  First,  (845  does  provide  a 
"grace  period"  for  less  serious  viola- 
tions in  the  form  of  discretionary  as- 
sessment of  penalties  under  30  points. 
To  date,  for  more  than  35  percent  of 
all  notices  of  violation,  the  Office  has 
assessed  no  penalty.  Where  the  viola- 
tion is  serious  (over  30  points)  or  in- 
tentional, or  wtiere  It  results  in  a  ces- 
sation order,  it  shoold  be  assessed,  as 
the  regulations  provide.  Second,  there 
is  no  need  fen-  more  time  to  educate 
operators.  The  Act  has  been  in  effect 
since  August  3.  1977— one  year  and 
eight  months;  the  interim  regulations 
have  been  in  effect  for  one  year  and 
three  months;  and  if  the  State  pro- 
gram differs  from  the  permanent  pro- 
gram regulations,  the  State  will  have  a 
considerable  period  of  time  to  "edu- 
cate" operators  about  the  parts  of  the 
State  program  that  differ  from  the 
permanent  regulations  before  the 
State  program  goes  Into  effect.  There- 
fore, no  change  was  made  in  response 
to  this  comment. 

9  S45.1S     Point  tjwUm  for  ^nahies. 

Section  846.13(bKl)  (i)  and  (11)  were 
rewritten  as  a  new  subsection  (i)  to 
shorten  and  clarify  the  regulation. 
The  purpose  of  these  subsections, 
which  were  based  on  f  723.12(b)  of  the 
interim  regulations,  is  to  give  the  oper- 
ator a  chance  to  exhaust  his  adminis- 
trative and  Judicial  remedies  before 
having  the  violations  counted  as  "pre- 
vious history."  The  Idea  is  that  the 


violation  shouldn't  be  counted  as  long 
as  there  is  a  possibility  that  the  notice 
or  order  might  be  held  invalid.  This 
could  occur  in  a  |526  hearing,  a  $518 
hearing  or  a  court  proceeding. 

The  Office  has  interpreted  the 
phrase  "the  subject  of  pending  admin- 
istrative or  Judicial  review"  in 
$  723.12(b)  of  the  initial  regiUations  to 
cover  violations  which  are  the  subject 
of  a  conference  or  for  which  the  time 
to  request  review  or  a  conference  has 
not  expired.  The  new  language  makes 
this  interpretation  clear.  It  should  be 
noted  that  the  exception  applies  only 
with  respect  to  review  of  the  notice  or 
order,  not  thfe  penalty.  Thus,  if  a  S  525 
hearing  has  been  held,  and  the  time  to 
appeal  has  expired,  the  violation  will 
be  counted  as  previous  history  even  if 
a  §  518  hearing  has  been  requested. 

Several  commenters  requested  tliat. 
in  determining  points  for  the  history 
of  previous  violations,  violations  for 
which  the  Office  in  its  discretion  has 
decided  not  to  assess  a  penalty  should 
not  be  counted.  One  commenter  stated 
that  S  845. 13(bKl  Kill)  would  force  the 
operator  to  request  a  hearing  to  avoid 
t>eing  credited  with  a  violation  it  did 
not  conunlt  but  for  which  it  was  not 
assessed  a  penalty.  Since  only  1  point 
is  assessed  for  a  notice  of  violation  and 
5  points  for  a  cessation  order,  it  seems 
doubtful  that  this  is  a  likely  course  of 
action.  If  the  permittee /operator  feels 
there  was  no  violation,  he  can  Infor- 
mally request  the  Office  to  vacate  the 
NOV  or  CO.  If  the  Office  does  not 
agree  with  him.  he  must  decide  wheth- 
er or  not  to  contest  the  r>otice  or 
order.  In  any  event  SS16(a)  requires 
that  consideration  be  given  to  the  per- 
mittee's history  of  previous  violations 
at  the  particular  operatioo  in  deter- 
mining the  amount  of  the  penalty. 
Therefore,  the  requested  change 
would  be  unlawful,  since  the  violation 
did  occur  even  though  the  penalty  was 
not  assessed. 

One  commenter  reconunended  that 
tonnage  be  taken  into  account  in  the 
point  system  to  allow  for  fairer  treat- 
ment of  the  small  operator.  MSHA  is 
required  to  consider  production  ton- 
nage In  determining  penalties  under 
the  Mine  Safety  and  Health  Act.  How 
ever.  Congress  omitted  production  ton- 
nage from  the  criteria  to  be  considered 
in  the  Act.  Therefore,  the  Office  be- 
lieves that  Congress  did  not  wish  to 
have  different  penalties  for  small  op- 
erators. 

The  commenter  argued  that  small 
operators  produce  less  environmental 
harm.  This  fact,  if  true,  will  be  taken 
into  account  under  the  "seriousness" 
criterion  contained  in  S  845.13(bH2). 

Several  commenters  objected  to  at- 
tributing the  actions  of  all  persons  on 
the  mlnesite  to  the  permittee  or  opera- 
tor. They  argued  that  industry  cannot 
prevent  employees  from  disregarding 
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company  Instructions.  To  relieve  the 
operator  of  responsibility  for  the  ac- 
tions of  persons  working  on  the  site,  as 
suggested  by  the  commenter,  would 
prevent  effective  enforcement  of  the 
Act.  Every  operator  or  permittee  is  re- 
sponsible for  the  actions  of  its  employ- 
ees 'and  its  contractors  and  can  take 
steps  to  assure  that  they  obey  the  law 
If  this  comment  were  accepted,  compa- 
nies could  exempt  themselves  from  re- 
sporvsibility  for  compliance  by  the 
simple  expedient  of  Issuing  a  memo, 
never  Intended  to  be  enforced.  In- 
structing its  employees  or  irustructors 
to  obey  the  law. 

However,  as  some  commenters  point- 
ed out.  deliberate  employee  sabotage 
can  occur,  and  this  should  t>e  consid- 
ered In  determining  the  penalty.  Ac- 
cordingly, the  Office  has  modified 
§845.13(bK3Xlli)  so  that  deliberate 
acts  of  sabotage,  if  proven,  can  be  con- 
sidered in  calculating  the  points  to  be 
assigned  for  negligence. 

One  commenter  asked  that  rapid 
compliance  be  defined  to  mean  that 
the  permittee/operator  took  extraor- 
dinary measures  to  abate  or  that 
abatement  was  achieved  liefore  the 
time  set  for  atwtement.  The  Office  re- 
jected this  idea.  Under  the  point 
system,  up  to  10  points  are  taken  off  if 
the  operator  complies  rapidly.  There 
are  cases  where  inspectors  are  overly 
generous  in  setting  the  abatement 
period.  In  such  a  case  the  inspector  is 
in  effect  "giving"  the  operator  a  penal- 
ty reduction  of  as  much  as  $1,000  or 
more  when  the  operator  was  in  fact 
doing  nothing  unusal  to  come  into 
compliance.  Therefore,  it  is  Important 
to  include  in  the  definition  of  rapid 
compliance  the  concept  that  the  oper- 
ator must  do  something  extraordinary 
to  earn  the  reduction  in  penalty. 

In  9  84S.13(bK4),  references  to  bad 
faith  were  deleted  because,  as  dis- 
cussed t)elow.  the  mandatory  $750/day 
minimum  penalty  for  failure  to  abate 
is  sufficient,  and  to  give  points  for  bad 
faith  as  well  Is  punishing  twice  for  the 
same  office.  Also,  9  845.13(bH4)  was 
amended  to  clarify  that  the  Office 
may  modify  an  assessment  where,  be- 
cause of  the  length  of  the  abatement 
period,  it  was  not  possible  to  consider 
•good  faith." 

$845.14     Determination  of  amount  of  pen- 
alty. 

Various  comments  were  received 
concerning  the  size  of  the  penalties 
provided  for  in  the  present  system. 
One  conunenter  argued  that  as  long  as 
it  is  more  expensive  to  comply  than  to 
pay  the  fine,  the  permittee  or  oper- 
ation will  chose  U>  pay  the  fine  and 
continue  to  violate.  This  argument 
would  have  merit  except  that  the  Act 
provides  very  strong  disincentives  to 
this  tactic:  (1)  revocation  or  suspen- 
sion of  the  pennit  for  pattern  of  viola- 


tions: (2)  cessation  order  for  failure  to 
abate;  and  (3)  minimum  $750/day  fine 
for  failure  to  abate.  Also,  a  system 
tfiat  ties  the  civil  penalty  to  the  cost 
of  compliance  is  very  difficult  to 
devise  and  administer  and  would  be 
impractical  given  the  volume  of  en- 
forcement actions  under  the  Act.  For 
these  reasons,  the  Office  decided  not 
to  consider  the  cost  of  compliance  In 
determining  the  civil  penalty. 

Many  commenters  asserted  that  the 
point  sj^tem  results  In  penalties  that 
are  too  high,  or  that  do  not  reflect  the 
seriousness  of  the  \iolations.  The 
Office  knows  of  no  basis  for  this  asser- 
tion. Indeed,  it  has  been  suggested  to 
us  that  certain  States  may  assess 
higher  penalties  for  comparable  viola- 
tions. However  the  Office  plans  to 
evaluate  the  operation  of  the  system 
and  will  modify  it  In  the  future  If  ap- 
propriate. 

An  assertion  was  also  made  that 
MSHA's  penalties  are  one-quarter  as 
high.  The  Office  feels  that  the  point 
system  results  in  penalties  which  are 
appropriate  for  the  violations  in- 
volved. MSHA  assesses  penalties  for 
different  violations,  and  one  cannot 
determine  whether  OSM's  penalties 
are  appropriate  by  comparing  OSM's 
fines  with  MSHA's. 

One  commenter  asserted  that  seri- 
ousness and  good  faith  are  not  taken 
into  consideration  by  the  Office  In  as- 
sessing penalties.  There  is  no  basis  for 
this.  The  commenter  may  be  confused 
by  the  fact  that  the  Act  requires  the 
assessment  to  be  made  within  30  days 
after  lssuan(«  of  the  notice  of  viola- 
tion or  cessation  order,  even  though 
the  at>atement  period  may  extend 
beyond  that  time.  Good  faith  caimot 
be  considered  until  abatement  has 
been  accomplished.  Where  considera- 
tion of  good  faith  Is  Impractical  be- 
cause of  the  length  of  the  abatement 
period,  the  regulations  (§843.13 
(bK4Kili)  of  the  permanent  regiila- 
tions  and  8  723.13(eKlll)  of  the  Intltial 
regulations)  expressly  provide  for  a  re- 
calculation. There  have  been  numer- 
ous Instances  imder  the  Interim  regu- 
lations In  which  an  assessment  has 
been  modified  to  account  for  good 
faith  after  issuance  of  the  assessment. 

Another  commenter,  concerned  with 
what  he  felt  was  the  harshness  of  the 
Office's  dvll  penalty  assessment 
schedule,  asked  whether  the  Office 
could  give  the  State  Land  Rehabilita- 
tion Ad\isory  Board  authority  to 
assess  penalties.  It  was  not  clear 
whether  the  commenter  wanted  to 
have  the  Board  assess  penalties  under 
a  State  program  or  under  programs 
enforced  by  OSM.  If  the  latter,  the 
comment  cannot  be  accepted  because 
the  Act  requires  penalty  assessment 
by  the  Secretary  and  it  would  not  be 
lawful  to  delegate  this  authority  to  a 
State  agency  or  to  the  Board  suggest- 


ed by  the  commenter  without  statu- 
tory authorization.  The  Office  might 
be  able  to  set  up  a  committee  to  give 
nonblndlng  ad\ice  c»nceming  penal- 
ities but  has  no  present  intention  to  do 
so. 

With  regard  to  a  State  program,  the 
comment  Is,  In  effect,  a  premature  re- 
quest for  a  ruling  on  whether  a  certain 
arrangement  will  be  approved  as  part 
of  a  State  program.  The  Office  prefers 
to  consider  such  a  question  In  connec- 
tion with  a  review  of  the  entire  State 
submission. 

Accordingly,  the  Office  decided  not 
to  make  any  of  the  changes  suggested 
by  the  commenters. 

§  845.15    Assessment  of  separate  riolations 
for  each  day. 

Subsection  (c)  as  proposed  was 
transferred  to  subsection  (a).  Several 
commenters  wanted  the  Office  to  omit 
this  sutisection.  which  provides  that  a 
minimum  of  two  dajrs  be  assessed  for 
any  70-polnt  violation  existing  for  two 
days  or  longer.  The  commenters  felt 
that  this  requirement  was  unjustified, 
arbitrary  and  excessive. 

The  Office  believes,  however,  that 
this  subsection  should  be  retained  as 
proposed.  Section  518  of  the  Act  pro- 
vides that  a  daUy  penalty  may  t>e  as- 
sessed for  any  continuing  violation. 
This  regulation  is  an  exercise  of  that 
discretion.  It  is  designed  to  ensure 
that  major  violations  will  Incur  stlffer 
penalties.  A  70-point  violation  Is  ex- 
tremely serious. 

In  another  comment  on  the  same 
subsection,  a  commenter  felt  that  the 
history  of  previous  violations  should 
not  be  considered  in  cormection  with 
violations  of  greater  than  70  points 
that  continue  for  more  than  two  days. 
The  commenter  felt  that  the  daily  as- 
sessment should  be  related  solely  to 
the  particular  violation  and  that  it 
would  be  unfair  to  consider  the  record 
«of  the  violator. 

The  Office  has  decided  to  retain  the 
language  as  proposed.  If  the  history 
points  were  not  included,  the  70-polnt 
cut-off  would  be  rendered  meaning- 
less, since  the  total  of  all  other  possi- 
ble points  is  less  than  70.  History 
points  are  based  on  recent  conduct  at 
the  same  surface  coal  mining  oper- 
ation, and  Indicate  that  the  permittee/ 
operator  is  aware  of  the  Act,  regula- 
tions and  enforcement  provisions.  The 
permittee /operator  who  repeatedly 
operates  in  an  unlawful  manner  obvi- 
ously needs  more  prodding,  hence  the 
stlffer  penalty.  The  70-polnt  threshold 
was  established  specifically  so  that 
history  would  be  a  contributing  factor. 
Because  the  history  of  previous  viola- 
tions is  such  a  valuable  Indicator,  it 
would  not  make  sense  to  eliminate  it 
and  to  drop  the  cut-off  to  a  lower 
point.  Also  §  518(a)  of  the  Act  requires 
history  to  be  taken  into  account  in  de- 
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termining  the  amount  of  the  penalty, 
which  probably  means  it  must  be 
taken  into  account  In  S  845.15(0. 

Sections  845.15<bKl)  and  (2)  were 
amended  to  clarify  and  simplify  the 
language  concerning  the  mandatory 
day-by-day  penalty  pursuant  to 
S  518(h),  where  the  obligation  to  abate 
has  been  suspended  by  the  Office  of 
Hearings  and  Appeals  or  a  court  pur- 
suant to  S  525(c)  or  {  526(c)  of  the  Act. 

Two  commenters  requested  that 
S 845.15(b)  be  modified  back  to  the 
concept  of  the  initial  regulations:  that 
the  daily  penadty  for  failure  to  abate 
be  the  amount  assessed  or  $750, 
whichever  is  greater.  The  Office  decid- 
ed to  retain  S  845. 15(b)  as  proposed, 
which  returns  to  the  statutory  lan- 
guage. Section  518(h)  of  the  Act  pro- 
vides that  the  operator  shall  be  as- 
sessed a  civil  penalty  "of  not  less  than 
$750"  for  each  day  during  which  the 
failure  to  abate  continues.  This  pro- 
vides additional  flexibility  which  the 
Office  feels  is  valuable  to  prevent  un- 
justifiably high  penalties. 

A  new  subsection  (c)  was  added  to 
clarify  the  manner  in  which  both  the 
mandatory  <750/day  penalty  for  fail- 
ure to  abate  and  the  discretionary 
penalty  for  continuing  violations  will 
be  assessed,  and  to  provide  for  reas- 
sessment to  take  account  of  good  faith 
compliance  or  other  facts  not  available 
at  the  time  the  initial  assessment  was 
made.  As  in  the  case  of  g(x>d  faith 
points,  the  mandatory  $750/day  penal- 
ty and  the  discretionary  penalty  for 
continuing  violations  cannot  properly 
be  finally  assessed  until  after  the  vio- 
lation is  abated.  The  new  subsection 
(c)  provides  for  authority  for  reassess- 
ment. 

§  S45.1S    Waiver  of  um  of  fonnula  to  de- 
termine civil  penaltiea. 

One  comment  er  requested  clarifica- 
tion regarding  to  whom  a  request  for  a 
«alver  should  be  made  and  under 
A  hat  circumstances.  The  Office  be- 
lieves that  no  clarification  is  neces- 
.sary.  The  request  must  be  made  to  the 
Director,  and  anyone  may  make  it. 
The  commenter  pointed  out  that  the 
ten-day  limit  is  needlessly  short.  The 
Office  agrees  and  has  extended  the 
time  limit  to  fifteen  days. 

In  a  related  comment,  it  was  suggest- 
ed that  there  be  specific  regulations 
explaining  when  the  Director  could 
waive  the  point  system.  The  Office  de- 
cided not  to  try  to  set  more  specific 
criteria  for  when  the  formula  could  be 
waived.  While  the  point  system  gener- 
ally works  very  well,  under  the  initial 
program  the  Office  has  found  that  it 
can  generate  penalties  that  are  too 
high  or  low  under  certain  circum- 
stances. It  is  Impossible  to  foretell 
what  situations  these  might  be.  There- 
fore, a  waiver  clause  is  needed,  and 
there    should    be    a    criterion    for    a 


waiver  to  prevent  unfair  and  inconsist- 
ent waivers.  An  unrestricted  waiver  Is 
undesirable  because  it  undercuts  the 
entire  point  system  approach  and 
,  leaves  the  Office  and  the  administra- 
tive law  Judges  without  guidance  in  as- 
sessing penalties. 

The  standard  for  waiver  proposed  in 
§  845.16(a)  was  the  same  as  that  con- 
tained in  the.  Initial  regulations.  The 
Office  has  found  that  this  standard  is 
unworkable  in  practice  and  has  re- 
placed it  with  a  more  useful  standard. 
Under  the  new  standard,  the  point 
system  will  be  waived  only  where, 
taking  into  account  exceptional  fac- 
tors present  in  the  particular  case,  the 
penalty  is  demonstrably  unjust.  The 
Office  expects  waivers  to  be  rarely 
granted  under  this  standard. 

One  commenter  requested  that  the 
Offi<»  delete  the  requirement  in 
S  845.16(a)  that  prevents  the  Director 
from  waiving  the  use  of  the  formula  to 
reduce  the  proposed  assessment  on  the 
basis  that  the  penalty  could  be  used  to 
abate  the  violations.  The  commenter 
suggested  that  this  proposed  sentence 
does  not  promote  the  purposes  of  the 
Act  in  that  it  is  punitive  and  diverts 
capital  otherwise  available  for  abate- 
ment. 

Congress  established  penalties  as  a 
tool  with  which  to  achieve  the  pur- 
poses of  the  Act.  It  authorized  penal- 
ties in  addition  to  an  abatement  re- 
quirement, as  an  Incentive  for  surface 
coal  mining  operations  to  achieve  and 
maintain  compliance.  The  Office  be- 
lieves the  clause  in  S  845.16(a)  is  appro- 
priate and  did  not  accept  the  com- 
ment. 

In  another  related  comment,  a  com- 
menter asked  whether  the  Director  is 
tMund  to  consider  the  statutory  crite- 
ria of  S518va)  of  the  Act  even  though 
he  has  elected  to  waive  the  use  of  the 
formula  set  forth  in  {845.13.  The  com- 
menter noted  that  {  518(a)  of  the  Act 
requires  that  "consideration  shall  be 
given"  to  certain  specific  factors  in  de- 
termining the  amount  of  the  penalty 
assessment.  The  commenter  believed 
that  the  statutory  directive  requires 
the  Director  to  consider  those  factors 
despite  his  election  to  waive  the  use  of 
the  formula,  and  he  urged  that 
1 845.16  be  modified  to  make  this  clear. 
The  Office  agrees  with  this  comment 
and  has  modified  g  845.16(b)  accord- 
ingly. 

i  845.17     Procedure*  for  assemment  of  civil 
penalties. 

A  new  subsection  (c)  was  added  to 
clarify  how  modifications  of  assess- 
ments should  be  served. 

{ S45.18     Procedures    for    assessment    con- 
ference. 

The  entire  {845.18  was  reorganized 
and  renumt>ered.  Subsection  (a)  was 
modified  to  clarify  that"  a  conference 


can  be  held  for  a  mcxlification  of  an 
assessment  (except  a  modification  re- 
sulting from  a  conference).  The  last 
sentence  of  subsection  (a)  as  proposed 
was  deleted  as  redundant. 

A  suggestion  was  made  that  assess- 
ment conferences  not  be  open  to  "any 
person"  who  wished  to  attend,  as 
{845.18(b)(4)  provides.  This  comment 
was  rejected  because  it  would  limit  the 
right  of  citizens  to  participate  in  the 
conference.  The  Office  is  obligated 
under  {  102(1)  of  the  Act  to  assure  that 
"appropriate  procedures  are  provided 
for  the  public  participation 
in  .  .  .  enforcement  of  the  regula- 
tions." 

The  renumbered  subsection  (b)(4) 
was  modified  to  provide  that  the  ap- 
proval of  the  Director  or  his  designee 
is  needed  if  the  proposed  penalty  is 
raised,  not  only  If  it  is  lowered. 

The  renumt>ered  subsection  (d)  pro- 
vides that  if  a  settlement  agreement  is 
signed,  but  then  payment  is  not  re- 
ceived, it  may  be  rescinded  by  the 
Offl<».  in  which  case  the  conference 
officer  may  proceed  as  if  there  had 
been  no  settlement  and  determine 
whether  the  penalty  should  be  recal- 
culated. This  was  a  change  from  the 
proposed  draft,  which  provided  that 
the  originally  procKJsed  penalty  would 
be  reinstated  after  rescission  of  a  set- 
tlement agreement.  The  Office  feels 
that  it  would  be  unfair  to  Impose  that 
penalty  automatically  If  the  Office  be- 
lieves It  Is  actually  too  high  or  too  low. 

A  new  subsection  (f)  was  added  to 
provide  that  evidence  of  statements 
made  or  evidence  produced  at  a  con- 
ference shall  not  be  Introduced  as  evi- 
dence or  to  impeach  a  witness  at  a 
later  formal  review  proceeding.  The 
basis  for  this  type  of  provision  is  dis- 
cussed above  with  respect  to  30  CFR 
843.15  (informal  public  hearing). 

{  845.19     Request  for  ■  hearing. 

Several  commenters  questioned 
whether  appeal  of  the  penalty  assess- 
ment and  payment  of  the  penalty  into 
escrow  should  be  required  before  ter- 
mination of  the  assessment  confer- 
ence. The  proposed  regulations  re- 
quired payment  of  the  proposed  penal- 
ty into  escrow  within  thirty  days  after 
the  proposed  assessment  was  issued;  if 
a  conference  was  scheduled,  the  penal- 
ty hearing  would  be  deferred  pending 
completion  of  the  conference.  This 
was  a  modification  from  the  initial 
program,  which  provides  that  the 
appeal  and  payment  into  escrow  must 
occur  within  fifteen  days  after  comple- 
tion of  the  conference.  The  change 
was  made  to  conform  with  the  appar- 
ent requirements  of  {518(c)  of  the 
Act,  which  states  that  the  assessment 
must  be  made  within  thirty  days  of 
the  date  of  issuance  of  the  notice  of 
violation  or  cessatlve  order,  and  that 
the  penalty  must  be  appealed  and  paid 


into  escrow  within  thirty  days  after 
the  assessment. 

Based  on  our  experience  with  assess- 
ments, we  now  believe  {845.19  as  pro- 
posed would  cause  hardship  in  a  large 
numtier  of  cases.  This  Is  principally  be- 
cause many  assessments  are  Issued 
before  the  end  of  the  abatement 
period  ( which  may  be  as  long  as  ninety 
days)  and  therefore  must  be  proposed 
without  considering  the  good  faith  cri- 
terion required  to  be  considered  under 
5  518(a)  of  the  Act. 

The  conference  procedure  insures 
the  Office  of  correct  assessments  by 
taking  into  accoimt  good  faith  and  any 
other  relevant  information.  This  pre- 
vents the  underpayment  or  overpay- 
ment of  the  penalty  into  escrow,  and 
provides  a  much  greater  measure  of 
due  process  to  the  operator,  who  is  as- 
sured of  an  opportunity  to  be  heard 
and  to  obtain  a  correction  of  the  pen- 
alty before  having  to  put  his  money 
into  escrow. 

Further,  the  proposed  {845.18  and 
§845.19  would  have  caused  consider- 
able administrative  waste  and  inconve- 
nience by  forcing  operators  to  request 
hearings  even  though  a  conference 
might  resolve  the  dispute.  Therefore, 
to  assure  that  the  conference  proce- 
dure will  be  held  after  the  abatement 
date  and  that  the  operator  will  be 
given  an  opportunity  to  tell  his  story 
and  secure  a  correction  of  the  penalty 
t)efore  paying  it  into  escrow,  {845.18 
and  .19  have  been  modified.  They  now 
provide  that  the  conference  shall  l>e 
completed  within  sixty  days  after  the 
abatement  date,  that  the  conference 
officer  has  thirty  days  to  decide  the 


issue,  and  that  the  appeal  and  pay- 
ment into  escrow  must  be  made  thirty 
days  after  completion  of  the  confer- 
ence. 

SUBCHAPTER  M— TRAINING  PRO- 
GRAMS FOR  BLASTERS  AND  MEM- 
BERS OF  BLASTING  CREW:  CERTIFI- 
CATION PROGRAMS  FOR  BLAST- 
ERS 

The  Office  has  determined  that  the 
proposed  regulations  in  subchapter  M 
should  be  substantially  changed  for 
the  following  reasons: 

(1)  to  make  affected  portions  con- 
sistent with  the  Uniform  Guidelines 
for  Employee  Selection  Procedures,  43 
FR,  38290  (August  25.  1978): 

(2)  to  provide  an  appeals  system  for 
decisions  on  suspension  and  revocation 
of  certifications  consistent  with  43 
CFR  Part  4.  and  Section  526(a)  of  the 
Act; 

(3)  to  limit  office  requirements  for 
training,  examination,  and  certifica- 
tion so  that  only  those  requirements 
necessary  to  implement  the  Act  are 
imposed;  and 

(4)  to  eliminate  duplication  of  effort 
and  to  apportion  more  appropriately 
responsibility  In  developing  and  ad- 
ministering training  and  certification 
programs  for  persons  engaging  in  or 
directly  responsible  for  blasting  or  use 
of  explosives  in  surface  coal  mining 
operations. 

Some  of  these  changes  are  the  result 
of  public  comment;  others  are  not. 
Thus,  in  light  of  the  substantive 
changes  to  this  Subchapter,  and  in 
keeping  with  the  spirit  of  Executive 


Order  12044  (March  23,  1978)  to  pro- 
vide for  receipt  and  consideration  of 
public  comment  in  promulgating  final 
regulations,  the  Office  has  decided  to 
publish  a  revised  text  of  the  entire 
Subchapter  M  as  proposed  regulations 
and  to  request  public  comment.  States 
will  be  allowed  six  montlis  after  publi- 
cation of  final  regulations  for  Sul>- 
chapter  M  to  submit  programs  for 
training,  examining  and  certifjing 
blasters. 

YttcxTLATiott  Drafters 

The  permanent  program  regulations 
have  t>een  drafted  by  a  large  profes- 
sional staff  in  the  Office  of  Surface 
Mining  and  on  detail  from  other  Fed- 
eral agencies.  i*reparation  of  the  regu- 
lations has  been  under  the  responsibil- 
ity of  Walter  Heine.  Director,  Office 
of  Surface  Mining.  Paul  Reeves, 
Deputy  Director,  supervised  the  staff 
which  drafted  the  regulations.  OSM 
Assistant  Directors  have  been  respon- 
sible for  the  preparation  and  content 
of  the  following  individual  Sub- 
chapters: 

—David  R.  Maneval,  Assistant  Direc- 
tor, Technical  Services  and  Research— 
Subchapters  G,  J,  and  K 

—Carl  Close,  Assistant  Director, 
State  and  Federal  Programs— Sub- 
chapters C.  D,  and  F 

—Richard  Hall,  Assistant  Director. 
Inspection  and  E^nforcement— Sub- 
chapters A  and  L 

Date:  March  5,  1979. 

James  A.  Joseph, 
Acting  Secretary 
of  the  Interior. 
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[431(M)5-M] 

In  consideration  of  the  foregoing.  30 
CFR  Chapter  VII  U  amended  u  fol- 
lows:   

1.  Certain  existing  parts  of  30  CFR 
Ch.  Vn  are  recodified  into  sub- 
chapters as  follows: 

a.  Parts  700.  705.  and  706  are  recodi- 
fied as  a  new  Subchapter  A— Oeneral. 

b.  Parts  710.  715  through  718.  720 
through  723.  and  725  are  recodified  as 
a  new  Subchapter  B— Initial  Program 
Regulations. 

c  Part  890  is  recodified  as  a  new 
Subchapter  S— Mining  and  Mineral 
Research  Institutes. 

2.  The  following  existing  parts  of  30 
CPR  Ch.  VU  are  redesignated  and  re- 
codified into  subchapters  as  follows: 

a.  Part  830  Is  redesignated  as  Part 
866  and  recodified  In  a  new  Sub- 
chapter P— Protection  of  Employees. 

b.  Part  740  Is  redesignated  as  Part 
735  and  recodified  in  a  new  Chapter 
C— Permanent  Regulatory  Programs 
Instates. 

3.  Part  700  Is  revised  to  read  as  set 
forth  below. 

4.  The  following  new  parts  are  added 
to  30  CPR  Ch.  VTI  as  set  forth  below: 

a.  Parts  701  and  707  are  added  to 
Subchapter  A. 

b.  ParU  730-733  and  736  are  added 
to  Subchapter  C. 

c.  A  new  Subchapter  D  consisting  of 
Parts  740-745. 

d.  A  new  Subchapter  F  consisting  of 
Parts  780-762,  764.  766.  and  769. 

e.  A  new  Subchapter  O  consisting  of 
ParU  770.  771.  778.  778-780.  782-788. 
796. 

f.  A  new  Subchapter  J  consisting  of 
Parts  800.  805.  806-809. 

g.  A  new  Subchapter  K  consisting  of 
Parts  810.  815-820.  822-828. 

h.  A  new  Subchapter  L  consisting  of 
Parts  840.  842.  843.  and  845. 

5.  Subchapter  R— Ab«uidoned  Mine 
Lands  Reclamation  which  was  added 
October  25.  1978  (43  FR  49932)  re- 
mains In  place. 

6.  As  amended,  the  table  of  contents 
for  30  CFR  Chapter  VII  reads  as  fol- 
lows: 
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700.1  Scope.  " 

700.3  ObjecUve. 

700.3  Authority. 

700.4  Responsibility. 
700.8  Deflnltiona 
700.11  Applicability. 

700.13  Petitions  to  Initiate  rulemaking. 

700.13  NoUce  of  citizen  sulta 

700.14  AvaUablllty  of  recorda 

700.15  Computation  of  time. 

AtrrHoamr  Sections  103.  301,  304.  40S. 
407.  413.  501.  510.  513,  515,  516.  517,  530,  533. 
527.  538.  539.  701.  708.  719  Pub.  L.  95-87,  91 
SUt.  448.  449.  454.  459.  463,  466.  467.  480. 
483.  486.  495.  498.  503.  510.  513.  514.  515.  516. 
521.  536  (30  UJ3.C.  1303.  1211.  1334.  1335, 
1337.  1343.  1351.  1260.  1362,  1365.  1266.  1367, 
1370.  1373,  1377.  1378.  1279.  1391,  1398. 
1300). 

S  760.1     Scope. 

The  regulations  in  Chapter  VTI  of  30 
CFR.  consisting  of  Parts  700-899,  es- 
tablish the  procedures  through  which 
the  Secretary  of  the  Interior  will  im- 
plement the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (Pub.  L. 
95-87.  91  Stat.  445  (30  U.S.C.  section 
1201  et  sea.)).  Cfhapter  \m  is  divided 
into  13  Subchapters. 

(a)  Subchapter  A  contains  Introduc- 
tory Information  intended  to  serve  as 
a  guide  to  the  rest  of  the  Chapter  and 
to  the  regulatory  requirements  and 
definitions  generally  applicable  to  the 
programs  and  persons  covered  by  the 
Act. 

(b)  Subchapter  B  contains  regula- 
tions covering  the  initial  regiilatory 
program  which  apply  before  the  appli- 
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cablllty  of  permanent  program  regula- 
tions to  persons  conducting  surface 
coal  mining  and  reclamation  oper- 
ations and  other  persons  covered  by 
the  Act. 

(c)  Subchapter  C  sets  forth  regula- 
tions covering  applications  for  and  de- 
cisions on  permanent  State  programs; 
the  process  to  be  followed  for  substi- 
tuting a  Federal  program  for  an  ap- 
proved State  program,  if  necessary: 
the  process  for  assuming  temporary 
Federal  enforcement  of  an  approved 
State  program;  and  the  process  for  im- 
plementing a  Federal  program  in  a 
State  when  required  by  the  Act. 

(d)  Subchapter  D  Identifies  the  pro- 
cedures that  apply  to  surface  coal 
mining  and  reclamation  operations 
conducted  on  Federal  lands  rather 
than  State  or  private  lands  and  incor- 
porates by  reference  the  permit  re- 
quirements of  Subchapter  O,  the  per- 
formance bond  and  insurance  require- 
ments of  Subchapter  J.  the  perform- 
ance standards  of  Subchapter  K.  the 
Inspection  and  enforcement  require- 
ments of  Subchapter  L,  and  the  blast- 
er's certification  requirements  of  Sub- 
chapter M. 

(e)  (1)  Subchapter  F  Implements  the 
requirements  of  the  Act  for  — 

(1)  Designating  lands  which  are  un- 
suitable for  all  or  certain  types  of  sur- 
face coal  mining  operations; 

(11)  Terminating  designations  no 
longer  foimd  to  be  appropriate;  and 

(ill)  Prohibiting  surface  coal  mining 
and  reclamation  operations  on  those 
lands  or  areas  where  the  Act  states 
that  surface  coal  mining  operations 
should  not  be  permitted  or  should  be 
permitted  only  after  specified  determi- 
nations are  made. 

(2)  Subchapter  F  does  not  include 
regulations  governing  designation  of 
areas  unsuitable  for  noncoal  mining 
under  the  terms  of  Section  601  of  the 
Act  or  the  designation  of  Federal 
lands  under  the  Federal  lands  review 
provisions  of  Section  522(b)  of  the  Act. 
The  Bureau  of  Land  Management  of 
the  Department  of  the  Interior  is  re- 
sponsible for  these  provisions  which 
will  be  implemented  when  promulgat- 
ed by  regulations  in  Title  43  of  the 
Code  of  Federal  Regulations. 

(f)  Subchapter  G  governs  applica- 
tions for  and  decisions  on  i}ermlts  for 
surface  coal  mining  and  reclamation 
operations  on  non-Indian  and  non- 
Federal  lands  under  a  State  or  Federal 
program.  It  also  governs  coal  explora- 
tion and  permit  application  and  deci- 
sions on  permits  for  special  categories 
of  coal  mining  on  non-Indian  and  non- 
Federal  lands  under  a  State  or  Federal 
program.  Regulations  implementing 
the  experimental  practices  provision 
of  the  Act  are  also  Included  In  Sub- 
chapter O. 

(g)  Subchapter  J  sets  forth  require- 
ments   for    performance    bonds    and 
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public  liability  insurance  for  both  sur- 
face mining  and  underground  mining 
activities. 

(h)  Subchapter  K  sets  forth  the  en- 
vironmental and  other  performance 
standards  which  apply  to  coal  explora- 
tion and  to  surface  coal  mining  and 
reclamation  operations  during  the  per- 
manent regulatory  program.  The  regu- 
lations establish  the  mlnlmtim  require- 
ments for  operations  under  State  and 
Pederal  programs.  Performance  stand- 
ards applicable  to  special  mining  situa- 
tions such  as  anthracite  mines,  steep 
slope  mining,  alluvial  valley  floorst 
and  prime  farmlands  are  included. 

(1)  Subchapter  L  sets  forth  the  In- 
spection, enforcement,  and  civil  penal- 
ty provisions  that  apply  to  a  State, 
Federal,  or  Federal  lands  program. 

(J)  Subchapter  M  sets  forth  the  re- 
quirements for  the  training,  examina- 
tion, and  certification  of  blasters. 

(k)  Subchapter  P  sets  forth  the  pro- 
visions for  protection  of  employees 
who  initiate  proceedings  under  the  Act 
or  testify  in  any  proceedings  resulting 
from  the  administration  or  eQforoe- 
ment  of  the  Act. 

(1)  Subchapter  R  sets  forth  the  regu- 
lations for  the  abandoned  mine  land 
reclamation  program.  These  regula- 
tions include  the  fee  collection  re- 
quirements and  the  mechanisms  for 
implementing  the  State  and  Federal 
portions  of  the  abandoned  mine  land 
reclamation  program. 

(m)  Subchapter  S  sets  forth  the  reg- 
ulations that  apply  to  grants  for 
mining  and  mineral  research  institutes 
and  grants  for  mineral  research  pro- 
jects. 

S  760.2    Oiittcctive. 

The  objective  of  Chapter  VU  Is  to 

fulfill  the  purposes  of  the  Act  found  in 
Section  102  in  a  manner  which  Is  con- 
sistent with  the  language  of  the  Act, 
its  legislative  history,  other  applicable 
laws,  and  Judicial  interpretations. 

9700.3    Anthority. 

The  Secretary  is  authorized  to  ad- 
minister the  requirements  of  the  Act, 
except  the  following: 

(a)  Provisions  of  the  Act  that  au- 
thorize the  Secretary  of  Agriculture  to 
establish  programs  for  the  reclama- 
tion of  rural  lands,  identification  of 
prime  agricultural  lands,  and  other  re- 
sponsibilities described  in  the  Act. 
Regulations  promulgated  by  the  Sec- 
retary of  Agriculture  are  in  7  CFR; 

(b)  Provisions  of  the  Act  for  which 
responsibility  Is  specifically  assigned 
to  other  Federal  agencies,  including 
the  Department  of  Labor,  the  Envi- 
ronmental Protection  Agency,  the 
Corps  of  Engineers,  the  CouncO  on 
Environmental  Quality,  and  the  De- 
partment of  Energy;  and 

(c)  Authority  retained  by  the  States 
to  enforce  State  laws  or  reff\ilati(»is 
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which  are  not  Inconsistent  with  the 
Act  and  this  Chapter.  Including  the 
authority  to  enforce  more  stringent 
land  use  and  environmental  controls 
and  regiilations. 

i  700.4     Responaibility. 

(a)  The  Ettrector  of  the  Office  of 
Siirface  Mining  Reclamation  and  En- 
forcement, under  the  general  direction 
of  the  Assistant  Secretary.  Elnergy  and 
Bfinerals.  is  responsible  for  exercising 
the  authority  of  the  Secretary,  except 
for  the  following: 

'  (1)  Approval,  disapproval  or  with- 
drawal of  approval  of  a  State  program 
and  implementation  of  a  Federal  pro- 
gram. The  Director  is  responsible  for 
exercising  the  authority  of  the  Secre- 
tary to  substitute  Federal  enforcement 
of  a  State  program  under  Section 
521(b)  of  the  Act. 

(2)  E>esignation  of  lands  as  unsiiit- 
able  for  all  or  certain  types  of  svu^ace 
coal  "lining  operations  under  Section 
522  of  the  Act  and  as  unsuitable  for 
noncoal  mining  under  Section  601  of 
the  A(A;  and 

(3)  Authority  to  approve  or  disap- 
prove twining  pisjis  to  conduct  surface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands. 

(b)  The  Director  is  responsible  for 
consulting  with  Federal  land-manag- 
ing agencies  and  Federal  agencies  with 
responsibility  for  natural  and  historic 
resources  on  Federal  lands  on  actions 
which  may  have  an  effect  on  their  re- 
sponsibilities. 

(c)  The  States  are  responsible  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  under  the 
Initial  regulatory-  program  and  surface 
coal  mining  and  reclajnatlon  oper- 
ations and  coal  exploration  under  an 
approved  State  program  and  the  recla- 
mation of  abandoned  mine  lands 
under  an  approved  State  Reclamation 
Plan  on  non-Federal  and  non-Indian 
lands  in  accordance  with  procedures  in 
this  Chapter. 

(d)  The  Secretary  may  delegate  to  a 
State  through  a  cooperative  agree- 
ment certain  authority  relating  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands  In  accordance  with  30  CFR  Part 
745. 

(e)  The  Director.  Office  of  Hearings 
and  Appeals,  U.S.  Department  of  the 
Interior.  Is  responsible  for  the  lulmin- 
Istration  of  administrative  hearings 
and  appeals  required  or  authorized  by 
the  Act  pursuant  to  the  regulations  in 
43  CFR  Part  4. 

f7ii.5    DcAahloaa. 

Am  uaed  throughout  this  chapter, 
the  following  terms  have  the  specified 
meaning  except  where  otherwise  indi- 
cated— 
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Act  means  the  Surface  Mining  Con- 
trol and  Reclamation  Act  of  1977 
(Pub.  L.  »5-«7). 

Anthracite  means  coal  classified  as 
anthracite  In  ASTM  Standard  D  388- 
77.  Coal  classifications  are  published 
by  the  American  Society  of  Testing 
and  Materials  under  the  title.  Stand- 
ard Specification  /or  Clarification  of 
Coals  by  Rank,  ASTM  D  388-77.  on 
pages  220  through  224.  Table  1  which 
classifies  the  coals  by  rank  is  present- 
ed on  page  223.  This  publication  is 
hereby  Incorporated  by  reference  as  it 
exists  on  the  date  of  adoption  of  these 
regulations.  Notices  of  changes  made 
to  this  publication  will  be  periodically 
published  by  the  Office  of  Surface 
Mining  in  the  Fkdcral  Rcgistks.  This 
ASTM  Standard  is  on  file  and  availa- 
ble for  Inspection  at  the  08M  Office. 
U.S.  Department  of  the  Interior. 
South  Interior  Building.  Washington. 
D.C.  20240.  at  each  OSM  Regional 
Office.  District  Office  and  Field 
Office,  and  at  the  central  office  of  the 
applicable  State  Regulatory  Authori- 
ty, if  any.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this  publica- 
tion will  also  be  on  file  for  public  in- 
spection at  the  Federal  Register  Li- 
brary. 1100  'L'  St..  N.W..  Washington, 
D.C.  Incorporation  by  reference  provi- 
sions approved  by  the  Director  of  the 
Fkdcral  Rnismt  Febni&ry  7.  1979. 
The  Director's  approval  of  this  Incor- 
poration by  reference  expires  on  Feb- 
ruary 7.  1980. 

Coal  means  combustible  carbona- 
ceous rock,  classified  as  anthracite,  bi- 
tuminous, subbltuminous.  or  lignite  by 
ASTM  Standard  D  388-77.  referred  to 
and  Incorporated  by  reference  In  the 
definition  of  'anthracite'  Immediately 
above. 

DejHirtmfnt  means  the  Department 
of  the  Interior. 

Director  means  the  Director.  Office 
of  Surface  Mining  Reclamation  and 
E^nforcement.  or  the  Director's  repre- 
sentative. 

Federal  laruU  means  any  land,  in- 
cluding mineral  interests,  owned  by 
the  United  States,  without  regard  to 
how  the  United  States  acquired  owner- 
ship of  the  lands  or  which  agency 
manages  the  lands.  It  does  not  Include 
Indian  lands.  However,  lands  or  miner- 
al interests  east  of  the  100th  meridian 
west  longitude  owned  by  the  United 
States  and  entrusted  to  or  managed  by 
the  Tennessee  Valley  Authority  are 
not  subject  to  Sections  714  (surface 
owner  protection)  and  716  (federal 
lessee  protection)  of  the  Act. 

Federal  land*  program  means  a  pro- 
gram established  by  the  Secretary 
pursuant  to  Section  523  of  the  Act  to 
regulate  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands. 


Fund  means  the  Abandoned  Mine 
Reclamation  Fund  established  pursu- 
ant to  Section  401  of  the  Act. 

Indian  lands  means  all  lands,  includ- 
ing mineral  interests,  within  the  exte- 
rior boundaries  of  any  Federal  Indian 
reservation,  notwithstanding  the  issu- 
ance of  any  patent,  and  Including 
rights-of-way,  and  all  lands  including 
mineral  Interests  held  in  trust  for  or 
supervised  by  an  Indian  tribe. 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  or  community  having  a 
governing  txxiy  recognized  by  the  Sec- 
retary. 

Office  means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
established  under  Title  II  of  the  Act. 

Regional  Director  means  a  Reglorud 
Director  of  the  Office  or  a  Regional 
Director's  representative. 

Person  means  an  individual.  Indian 
tribe  when  conducting  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  lands,  partnership,  associ- 
ation, society,  joint  venture,  joint 
stock  company,  firm,  company,  corpo- 
ration, cooperative  or  other  business 
organization  and  any  agency,  unit,  or 
Instrumentality  of  Federal,  State  or 
local  government  including  any  public- 
ly owned  utility  or  publicly  owned  cor- 
poration of  Federal  State  or  local  gov- 
ernment. 

Person  haxring  an  interest  v>hich  is 
or  may  be  adversely  affected  or  person 
with  a  valid  legal  interest  shall  Include 
any  person— 

(a)  Who  uses  any  resource  of  eco- 
nomic, recreational,  esthetic,  or  envi- 
ronmental value  that  may  be  adverse- 
ly affected  by  coal  exploration  or  sur- 
face coal  mining  and  reclamation  oper- 
ations or  any  related  action  of  the  Sec- 
retary or  the  State  regulatory  authori- 
ty, or 

(b)  Whose  property  is  or  may  be  ad- 
versely affected  by  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations  or  any  related  action  of  the 
Secretary  or  the  State  regulatory  au- 
thority. 

Public  office  means  a  facility  under 
the  direction  and  control  of  a  govern- 
mental entity  which  Is  open  to  public 
access  on  a  regular  basis  during  rea- 
sonable business  hours. 

Regulatory  authority  means  the  de- 
partment or  agency  in  each  State 
which  has  primary  responsibility  at 
the  State  lerel  for  administering  the 
Act  in  the  initial  program,  or  the  State 
regulatory  authority  where  the  State 
is  administering  the  Act  under  a  State 
regulatory  program,  or  the  Secretary 
In  the  Initial  or  permanent  program 
where  the  Secretary  Is  administering 
the  Act,  or  the  Secretary  when  admin- 
istering a  Federal  program  or  Federal 
lands  prx>gTam  or  when  enforcing  a 
State  program  pursuant  to  Section 
531(b)  of  the  Act. 


Reffulatory  program  means  any  ap- 
proved State  or  Federal  program. 

Secretary  means  the  Secretary  of 
the  Interior  or  the  Secretary's  repre- 
sentative. 

State  regulatory  authority  means  the 
department  or  agency  in  each  State 
which  has  primary  responsibility  at 
the  State  level  for  administering  the 
initial  or  permanent  State  regulatory 
program. 

Surface  coal  mining  operations 
means— 

(a)  Activities  conducted  on  the  sur- 
face of  lands  in  connection  with  a  sur- 
face coal  mine  or,  subject  to  the  re- 
quirements of  Section  516  of  the  Act, 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine, 
the  products  of  which  enter  commerce 
or  the  operations  of  which  directly  or 
indirectly  affect  interstate  commerce. 
Such  activities  Include  excavation  for 
the  purpose  of  obtaining  coal,  includ- 
ing such  common  methods  as  contour, 
strip,  auger,  mountaintop  removal, 
box  cut,  open  pit,  and  area  mining,  the 
uses  of  explosives  and  blasting,  and  in 
situ  distillation  or  retorting,  leaching 
or  other  chemical  or  physical  process- 
ing, and  the  cleaning,  concentrating, 
or  other  processing  or  preparation, 
loading  of  coal  for  Interstate  com- 
merce at  or  near  the  mine-site,  pro- 
vided.  these  activities  do  not  Include 
the  extraction  of  coal  Incidental  to  the 
extraction  of  other  minerals,  where 
coal  does  not  exceed  16%  per  centum 
of  the  tonnage  of  minerals  removed 
for  purposes  of  commercial  use  or  sale, 
or  coal  exploration  subject  to  Section 
512  of  the  Act;  and  Provided  further. 
that  excavation  for  the  purpose  of  ob- 
taining coal  Includes  extraction  of  coal 
from  coal  refuse  piles;  and 

(b)  Areas  upon  which  the  activities 
described  in  paragraph  (a)  above  occur 
or  where  those  activities  disturb  the 
natural  land  surface.  These  areas  shall 
also  include  any  adjacent  land  the  use 
of  which  Is  incidental  to  any  such  ac- 
tivities, all  lands  affected  by  the  con- 
struction of  new  roads  or  the  improve- 
ment or  use  of  existing  roads  to  gain 
access  to  the  site  of  those  activities 
and  for  haulage  and  excavation,  work- 
ings, impoundments,  dams,  ventilation 
shafts,  entryways,  refuse  banks, 
dumps,  stockpiles,  overburden  piles, 
spoil  banks,  culm  banks,  tailings,  holes 
or  depressions,  repair  areas,  storage 
areas,  processing  areas,  shipping  areas, 
and  other  areas  upon  which  are  sited 
structures,  facilities,  or  other  property 
or  material  on  the  surface,  resulting 
from  or  Incident  to  those  activities. 

Surface  coal  mining  and  reclama- 
tion operations  means  surface  coal 
mining  operations  and  all  activities 
necessary  or  incidental  to  the  reclama- 
tion of  such  operations.  This  term  in- 
cludes the  term  surface  coal  mining 
operations. 
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Ton  means  2000  pounds  ayoirdupois 
(.90718  metric  ton). 

f70t.ll    AppUeaMUty. 

This  Chi4>ter  i4>Plies  to  all  coal  ex- 
ploration and  surface  coal  mining  and 
reclamation  operations,  except— 

(a)  The  extraction  of  coal  by  a  land- 
owner for  his  or  her  own  noncommer- 
cial use  from  land  owned  or  leased  by 
him  or  her.  Noncommercial  use  does 
not  Include  the  extraction  of  coal  by 
one  unit  of  an  integrated  company  or 
other  business  or  nonprofit  entity 
which  uses  the  coal  in  its  own  manu- 
facturing or  power  plants; 

(b)  The  extraction  of  coal  for  com- 
mercial purposes  where  the  surface 
coal  nitntng  and  reclamation  operation 
affects  two  acres  or  less,  but  not  any 
such  operation  conducted  by  a  person 
who  affects  or  intends  to  affect  more 
than  two  acres  at  physically  related 
sites,  or  any  such  operation  conducted 
by  a  person  who  affects  or  intends  to 
affect  more  than  two  acres  at  phjrs- 
ically  unrelated  sites  within  one  year, 

(c)  The  extraction  of  250  tons  of  coal 
or  less  by  a  person  conducting  a  stir- 
face  coal  mining  and  reclamation  oper- 
ation. A  person  who  intends  to  remove 
more  than  250  tons  is  not  exempted; 

(d)  The  extraction  of  coal  as  an  inci- 
dental part  of  Federal,  State  or  local 
government-financed  highway  or 
other  construction  in  accordance  with 
30  CFR  Part  707; 

(e)  The  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals 
where  coal  does  not  exceed  16%  per- 
cent of  the  mineral  tonnage  removed 
for  commercial  use  or  sale; 

(f )  The  extraction  of  coal  on  Indian 
lands  In  accordance  with  25  CFR  177, 
Subpart  B;  and 

(g)  Coal  exploration  oh  Federal 
lands  outside  a  permit  area. 

9  700.12    PetMoiui  to  Initiate  ralenaking. 

(a)  Any  person  may  petition  the  Di- 
rector to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  any 
regvUation  under  the  Act.  The  petition 
shaU  be  submitted  to  the  Office  of  the 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  De- 
partment of  the  Interior.  Washington. 
D.C.  20240. 

(b)  The  petition  shall  be  a  concise 
statement  of  the  facts,  technical  justi- 
fication, and  law  which  require  issu- 
ance, amendment,  or  repeal  of  a  regu- 
lation under  the  Act  and  shall  indicate 
whether  the  petitioner  desires  a  public 
hearing. 

(c)  Upon  receipt  of  the  petition,  the 
Director  shall  determine  if  the  peti- 
tion sets  forth  facts,  technical  justifi- 
cation and  law  which  may  provide  a 
reasonable  basis  for  issuance,  amend- 
ment or  repeal  of  a  regulation.  Facts, 
technical  justification  or  law  previous- 
ly considered  in  a  petition  or  rulemak- 
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ing  on  the  same  issue  shall  not  provide 
a  reasonable  basis.  If  the  Director  de- 
termines that  the  petition  has  a  rea- 
sonable basis,  a  notice  shall  be  pub- 
lished in  the  PsontAL  Rnism  seeking 
ccmunents  from  the  public  on  the  pro- 
posed change.  The  Director  may  hold 
a  public  hearing,  may  conduct  an  in- 
vestigation or  take  other  action  to  de- 
termine whether  the  petition  should 
be  granted. 

(d)  Within  90  days  from  receipt  of 
the  petition,  the  Director  shall  Issue  a 
written  decision  either  granting  or 
dezuing  the  petition.  The  Director's 
decision  shall  constitute  the  final  deci- 
sion for  the  Department. 

(1)  If  the  petition  Is  granted,  the  Di- 
rector shall  initiate  a  rulemaking  pro- 
ceeding. 

(2)  U  the  petition  is  denied,  the  Di- 
rector shaU  notify  the  petitioner  in 
writing,  setting  forth  the  reasons  for 
denial 

(700.13    Notkc  of  eitiaen  BBlts. 

(a)  A  person  who  intertds  to  Initiate 
a  civil  action  on  his  or  her  own  behalf 
under  Section  520  of  the  Act  shall  give 
notice  of  Intent  to  do  so,  in  accordance 
with  this  Section. 

(b)  Notice  shall  be  given  by  certified 
maU  to  the  Secretary  and  the  Director 
in  all  cases  and  to  the  head  of  the 
State  regulatory  authority,  if  a  com- 
plaint involves  or  relates  to  a  specific 
State.  A  copy  of  the  notice  shall  be 
sent  by  flrst  class  mall  to  the  Regional 
Director,  if  the  complaint  involves  or 
relates  to  surface  coal  mining  and  rec- 
lamation operations  in  a  specific 
region  of  the  Office. 

(c)  Notice  shall  be  given  by  certified 
mail  to  the  alleged  violator,  if  the 
complaint  alleges  a  violation  of  the 
Act  or  any  regulation,  order,  or  permit 
issued  under  the  Act. 

(d)  Service  of  notice  under  this  Sec- 
tion is  complete  upon  mailing  to  the 
last  known  address  of  the  person  being 
notified. 

(e)  A  person  giving  notice  regarding 
an  alleged  violation  shall  state,  to  the 
extent  known— 

(1)  Sufficient  informaticKi  to  identify 
the  provision  of  the  Act,  regulation, 
order,  or  permit  allegedly  violated; 

(2)  The  act  or  (nnlssion  alleged  to 
constitute  a  violation; 

(3)  The  name,  address,  and  tele- 
phone nimibers  of  the  person  or  per- 
sons responsible  for  the  alleged  viola- 
tion; 

(4)  The  date,  time,  and  location  of 
the  alleged  violation; 

(5)  The  name,  address,  and  tele- 
phone number  of  the  person  giving 
notice;  and 

(6)  The  name,  address,  and  tele- 
phone number  of  legal  counsel,  if  any, 
of  the  person  giving  notice. 

(f)  A  person  giving  notice  of  an  al- 
leged failure  by  the  Secretary  or  a 
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8tat«  regiilatory  authority  to  pertonn 
&  mandatory  act  or  duty  under  the  Act 
shall  state,  to  the  extent  known: 

( 1 )  The  provision  of  the  Act  contain- 
ing the  mandatory  act  or  duty  alleged- 
ly not  performed; 

(2)  Sufficient  information  to  Identify 
the  omission  alleged  to  constitute  the 
failure  to  perform  a  mandatory  act  or 
duty  under  the  Act; 

(3)  The  name,  address,  and  tele- 
phone number  of  the  person  giving 
notice:  and 

(4)  The  name,  address,  and  tele- 
phone number  of  legal  counsel,  if  any. 
of  the  person  giving  notice. 

1 7M.14    ArsilabUity  of  records. 

(a)  Records  required  by  the  Act  to 
be  made  available  locally  to  the  public 
shall  be  retained  at  the  geographically 
closest  office  of  the  SUte  or  Federal 
regulatory  authority  having  Jurisdic- 
tion over  the  area  Involved. 

(b)  Other  records  or  documents  in 
the  possession  of  the  Office  may  be  re- 
quested under  43  CPR  Part  2,  which 
Implements  the  Freedom  of  Informa- 
tion Act  and  the  Privacy  Act. 

f  7M.15    CompuUtion  of  time. 

(a)  Except  as  otherwise  provided, 
computation  of  time  under  this  Chap- 
ter is  based  on  calendar  days. 

(b)  In  computing  any  period  of  pre- 
scribed time,  the  day  on  which  the 
designated  period  of  time  begins  is  not 
included.  The  last  day  of  the  period  Is 
included  unless  it  is  a  Saturday. 
Simday.  or  legal  holiday  on  wtiich  the 
regulatory  authority  is  not  open  for 
business.  In  which  event  the  period 
runs  until  the  end  of  the  next  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday. 

(c)  Intermediate  Saturdays.  Sun- 
days, and  legal  holidays  are  excluded 
from  the  computation  when  the 
period  of  prescribed  time  Is  7  days  or 
less. 
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and  1300). 

9  7tl.l     Scope. 

(a)  This  Part  provides  general  intro- 
ductory material  for  the  permanent 
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regulatory  program  required  by  the 
Act. 

(b)  The  following  regulations  apply 
to  the  permanent  regulatory  program: 

(1)  Subchapter  C  on  SUte  program 
application,  approval,  withdrawal,  and 
grants,  and  Federal  program  imple- 
mentation: 

(2)  Subchapter  D  on  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands: 

(3)  Subchapter  F  on  criteria  for  des- 
ignating lands  unsuitable  for  surface 
coal  mining  operations  and  the  process 
for  designating  these  lands  or  with- 
drawing the  designation  by  the  regula- 
tory authority: 

(4)  Subchapter  O  on  the  process  for 
application,  approval,  denial,  revision, 
and  renewal  of  permits  for  surface 
coal  mining  and  reclamation  oper- 
ations. Including  the  small  operator 
assistance  program,  requirements  for 
special  categories  of  these  operations, 
and  requirements  for  coal  exploration: 

(5)  Subchapter  J  on  public  liability 
insurance  and  performance  bonds  or 
other  assxirances  of  performance  for 
surface  coal  mining  and  reclamation 
operations: 

(6)  Subchapter  K  on  performance 
standards  which  apply  to  coal  explora- 
tion, siu^ace  coal  mining  and  reclama- 
tion operations,  and  special  categories 
of  these  operations: 

(7)  Subchapter  L  on  inspection  and 
enforcement  responsibilities  and  civil 
penalties:  and 

(8)  Subchapter  M  on  the  training, 
examination,  and  certification  of 
blasters. 

I701J    CH]|}ectlTe. 

The  regxilations  in  this  Part  give— 

(a)  A  general  overview  of  the  regula- 
tory program  to  be  implemented  by 
the  State  or  Federal  regtilatory  au- 
thority: 

(b)  The  applicability  of  that  pro- 
gram to  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations: and 

(c)  The  definitions  that  apply  to  the 
regulation  of  coal  exploration  and  sur- 
face coal  mining  and  reclamation  oper- 
ations. 

|7flJ    Authority. 

The  Secretary  is  required  by  Sec- 
tions 501(b)  and  523  of  the  Act  to  pro- 
mulgate regulations  which  establish 
the  permanent  regulatory  program 
and  Federal  lands  program  created  by 
the  Act. 

S  701.4     Respoiuiblllty. 

(a)  A  State  regulatory  authority 
shall  assiune  primary  responsibility 
for  regulation  of  coal  exploration  sind 
surface  coal  mining  smd  reclamation 
operations  during  the  permanent  regu- 
latory program  upon  submission  to 
and  approval  by  the  Secretary  of  a 


State  program  meeting  all  applicable 
requirements  of  the  Act  and  this 
Chapter.  After  approval  of  the  SUte 
program,  the  SUte  regvilatory  authori- 
ty has  responsibility  for  review  of  and 
decisions  on  permite  and  bonding  for 
surface  coal  mining  and  reclamation 
operations,  approval  of  coal  explora- 
tion which  substantially  disturbs  the 
natural  land  surface  and  removes 
more  than  250  tons  of  coal  from  the 
earth  in  any  one  location,  inspection 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  for 
compliance  with  the  Act.  this  Chapter, 
the  SUte  program,  permits  and  explo- 
ration approvals,  and  for  enforcement 
of  the  SUte  program. 

(b)  While  a  SUte  regulatory  pro- 
gram is  in  effect,  the  Office's  responsi- 
bility Includes,  but  is  not  limited  to  — 

(1)  Evaluating  the  administration  of 
the  SUte  program  through  such 
means  as  periodic  inspections  of  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  in  the 
SUte  and  review  of  exploration  appro- 
vals, permiU,  inspection  reports,  and 
other  documents  required  to  be  made 
available  to  the  Office: 

(2)  Referring  to  the  SUte  regulatory 
authority  Information  which  creates 
reasonable  belief  that  a  person  Is  in 
violation  of  the  Act,  this  Chapter,  the 
SUte  regulatory  program,  a  permit 
condition,  or  coal  exploration  approval 
condition,  and  initiating  an  Inspection 
when  authorized  by  the  Act  or  this 
Chapter, 

(3)  Issuing  notices  of  violation  when 
a  SUte  reg\ilatory  authority  fails  to 
take  appropriate  action  to  cause  a  vio- 
lation to  be  corrected:  and 

(4)  Issuing  cessation  orders,  includ- 
ing imposing  affirmative  obligations, 
when  a  condition,  practice,  or  violation 
exists  which  creates  an  imminent 
danger  to  the  health  or  safety  of  the 
public,  or  is  causing  or  could  reason- 
ably be  expected  to  cause  significant, 
Inunlnent  environmental  harm  to 
land.  air.  or  water  resources. 

(c)  The  Office  shaU  implement  a 
Federal  program  in  a  SUte.  if  that 
SUte  does  not  have  an  approved  SUte 
program  by  Jime  3.  1980.  The  Office 
shall  not  Implement  a  Federal  pro- 
gram in  a  SUte  for  a  period  of  up  to  1 
year  following  that  date  if  the  SUte's 
failure  to  have  an  approved  program 
by  that  date  is  due  to  an  injunction 
Imposed  by  a  court  of  competent  Juris- 
diction. 

(d)  Under  a  Federal  program,  the 
Office  shall  be  the  regulatory  authori- 
ty for  all  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations in  that  SUte  and  shall  perform 
the  functions  that  a  SUte  regulatory 
authority  would  perform  under  an  ap- 
proved SUte  program. 

(e)  Eharing  the  period  in  which  a 
SUte  program  is  in  effect,  the  Office 


shall  assiune  responsibility  for  enforc- 
ing permit  conditions,  issuing  new  or 
revised  permlU,  and  issuing  necessary 
notices  and  orders,  when  required  by 
80  CFR  733. 

(f)  The  Secretary  shall  substitute  a 
Federal  program  under  30  CFR  738 
for  an  approved  SUte  program,  when 
required  by  30  CFR  733. 

(g)  The  Secretary  shall  have  the  re- 
sponsibility for  administration  of  the 
Federal  lands  program.  The  Director 
and  other  Federal  authorities  shall 
have  the  responsibilities  under  a  Fed- 
eral lands  program  as  are  provided  for 
under  Subchapter  D  of  this  Chapter. 
In  addition,  SUte  regulatory  authori- 
ties shall  have  responsibilities  to  ad- 
minister the  Federal  lands  program  as 
provided  for  under  cooperative  agree- 
ments approved  by  the  Secretary  in 
accordance  with  30  CFR  746. 

1 701.5    DefinitkHis. 

As  used  in  this  Chapter,  the  follow- 
ing terms  have  the  specified  meanings, 
except  where  otherwise  indicated: 

Acid  drainage  means  water  with  a 
pH  of  less  than  8.0  and  in  which  total 
acidity  exceeds  total  alkalinity,  dis- 
charged from  an  active,  inactive  or 
abandoned  surface  coal  mine  and  rec- 
lamation operation  or  from  an  area  af- 
fected by  surface  coal  mining  and  rec- 
lamation operations. 

Acid-forming  material*  means  earth 
materials  that  contain  sulfide  minerals 
or  other  materials  which,  if  exposed  to 
air,  water,  or  weathering  processes, 
form  acids  that  may  create  add  drain- 
age. 

Adiacent  area  means  land  located 
outside  the  affected  area,  permit  area, 
or  mine  plan  area,  depending  on  the 
context  in  which  adjacent  area\i  used, 
where  air,  surface  or  ground  water, 
flsh,  wildlife,  vegeUtion  or  other  re- 
sources protected  by  the  Act  may  be 
adversely  impacted  by  surface  coal 
mining  and  reclamation  operations. 

Affected  area  means,  with  respect  to 
surface  mining  activities,  any  land  or 
water  upon  or  in  which  those  activities 
are  conducted  or  located.  With  respect 
to  underground  mining  activities,  af- 
fected area  means:  (i)  any  water  or  sur- 
face land  upon  or  in  which  those  activ- 
ities are  conducted  or  located;  and  (U) 
land  or  water  which  is  located  above 
underground  mine  workings. 

Agricultural  activitie*  means,  with 
respect  to  alluvial  valley  floors,  the 
use  of  any  tract  of  land  for  the  pro- 
duction of  animal  or  vegetable  life, 
where  the  use  is  enhanced  or  f  acillUt- 
ed  by  subirrigation  or  flood  irrigation 
associated  with  alluvial  valley  floors. 
These  uses  include,  but  are  not  limited 
to,  the  pasturing,  grazing,  or  watering 
of  livestock,  and  the  cropping,  cultiva- 
tion, or  harvesting  of  plants  whose 
production  is  aided  by  the  availability 
of  water  from  subirrigation  or  flood  ir- 
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rigation.  Those  uses  do  not  include  ag- 
ricultural practices  which  do  not  bene- 
fit from  the  availability  of  water  from 
subirrigation  or  flood  irrigation. 

Agricultural  toe  means  the  use  of 
any  tract  of  land  for  the  production  of 
animal  or  vegeUble  life.  The  uses  in- 
clude, but  are  not  limited  to,  the  pas- 
turing, grazing,  and  watering  of  live- 
stock, and  the  cropping,  cultivation, 
and  harvesting  of  plants. 

Alluvial  valley  floort  means  the  un- 
consolidated stream-laid  deposits  hold- 
ing streams  with  water  availability 
sufficient  for  subirrigation  or  flood  ir- 
rigation agricultural  activities  but  does 
not  Include  upland  areas  which  are 
generally  overlain  by  a  thin  veneer  of 
colluvial  deposits  composed  T:hiefly  of 
debris  from  sheet  erosion,  deposits 
formed  by  unconcentrated  runoff  or 
slope  wash,  together  with  talus,  or 
other  mass-movement  accumulations, 
and  windblown  deposits. 

Applicant  means  any  person  seeking 
a  permit  from  a  reg\ilatory  authority 
to  conduct  suirface  coal  mining  and 
reclamation  operations  punruant  to  a 
State,  Federal,  or  Federal  lands  pro- 
gram. 

Approximate  original  contour  means 
that  surface  configuration  achieved  by 
backfilling  and  grading  of  the  mined 
areas  so  that  the  reclaimed  area,  in- 
cluding any  terracing  or  access  roads, 
closely  resembles  the  general  surface 
configuration  of  the  land  prior  to 
mining  and  blends  into  and  comple- 
ments the  drainage  pattern  of  the  sur- 
rounding terrain,  with  all  hlghwalls, 
spoU  piles  and  coal  refuse  piles  elimi- 
nated. Permanent  water  impoimd- 
ments  may  be  permitted  where  the 
regulatory  authority  has  determined 
tliat  they  comply  with  30  CFR  816.49 
and  816.56,  816.133  or  817,49,  817.56, 
and  817.133. 

Aquifer  means  a  zone,  stratum,  or 
group  of  straU  that  can  store  and 
transmit  water  in  sufficient  qxiantities 
for  a  specific  use. 

ilrid  and  semiarld  area  means,  in 
the  context  of  alluvial  valley  floors,  an 
area  of  the  interior  western  United 
SUtes.  west  of  the  100th  meridian 
west  longitude,  experiencing  water 
deficits,  where  water  use  by  native 
vegeUtion  equals  or  exceeds  that  sup- 
plied by  precipitation.  All  coalfields  lo- 
cated in  North  DakoU  west  of  the 
100th  meridian  west  longitude,  aU 
coalfields  in  Montana,  Wyoming. 
Utah,  Colorado,  New  Mexico,  Idaho. 
Nevada,  and  Arizona,  the  Eagle  Pass 
field  in  Texas,  and  the  Stone  Canyon 
and  the  lone  fields  in  California  are  in 
arid  and  semiarld  areas. 

Auger  mining  means  a  method  of 
mining  coal  at  a  (dlff  or  hlghwall  by 
drilling  holes  into  an  exposed  coal 
seam  from  the  hlghwall  and  transport- 
ing the  coca  along  an  auger  bit  to  the 
surface. 
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Best  technalogy  currently  available 
means  equipment,  devices,  systems, 
methods,  or  techniques  which  wUl  (a) 
prevent,  to  the  extent  possible,  addi- 
tional contributions  of  suspended 
solids  to  stream  flow  or  runoff  outside 
the  permit  area,  but  in  no  event  result 
in  contributions  of  suspended  solids  in 
excess  of  requirements  set  by  applica- 
ble SUte  or  Federal  laws;  and  (b)  mini- 
mize, to  the  extent  possible,  distur- 
bances and  adverse  impacts  on  fish, 
wildlife  and  related  environmental 
values,  and  achieve  enhancement  of 
those  resources  where  practicable.  The 
term  includes  equipment,  devices,  ssrs- 
tems.  methods,  or  techniques  which 
are  currently  available  anywhere  as 
determined  by  the  Director,  even  if 
they  are  not  in  routine  use.  The  term 
includes,  but  Is  not  limited  to,  con-, 
struction  practices,  siting  require- 
ments. vegeUtive  selection  and  plant- 
ing requirements,  animal  stocking  re- 
quirements, scheduling  of  activities 
and  design  of  sedimentation  ponds  in 
accordance  with  30  CFR  816  and  817. 
Within  the  constraints  of  the  perma- 
nent program,  the  regulatory  authori- 
ty shall  have  the  discretion  to  deter- 
mine the  best  technology  currently 
available  on  a  case-by-case  basis,  as  au- 
thorized by  the  Act  and  this  Chapter. 

Coal  exploration  means  the  field 
gathering  of:  (a)  surface  or  subsurface 
geologic,  physical,  or  chemical  daU  by 
mi4>ping.  trenching,  drilling,  geophysi- 
cal, or  other  techniques  necessary  to 
determine  the  quality  and  quantity  of 
overburden  and  coal  of  an  area;  or  (b) 
the  gathering  of  environmental  daU 
to  esUblish  the  conditions  of  an  area 
before  beginning  surface  coal  mining 
and  reclamation  operations  under  the 
requirements  of  this  Chapter. 

Coal  processing  plant  means  a  col- 
lection of  facilities  where  run-of-the- 
mine  coal  is  subjected  to  chemical  or 
physical  processing  and  separated 
from  its  impiulties.  The  processing 
plant  may  consist  of.  but  need  not  be 
limited  to,  the  following  facilities: 
loading  facilities;  storage  and  stockpile 
facilities;  sheds,  shops  and  other  build- 
ings; water  treatment  and  water  stor- 
age facilities;  settling  basins  and  im- 
poundments; coal  processing  and  other 
waste  disposal  areas;  roads,  railroads 
and  other  transport  facilities. 

Coal  processing  toaste  means  earth 
materials  which  are  combustible, 
physically  unsUble,  or  acid-forming  or 
tozlc-formlng,  which  are  wasted  or 
otherwise  separated  from  product 
coal,  and  slurried  or  otherwise  trans- 
ported from  coal  preparation  plants, 
after  physical  or  chemical  processing, 
cleaning,  or  concentrating  of  coal. 

CombustibU  material  means  organic 
material  that  is  capable  of  burning, 
either  by  fire  or  through  oxidation,  ac- 
companied by  the  evolution  of  heat 
and  a  slgnlflcant  temperature  rise. 
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Compaction  means  increaslns  the 
density  of  a  material  by  reducing  the 
voids  between  the  particles  and  Is  gen- 
erally accomplished  by  controlled 
placement  and  mechanical  effort  such 
as  from  repeated  application  of  wheel, 
track,  or  roller  loads  from  heavy 
equipment. 

Cropland  means  land  used  for  the 
production  of  adapted  crops  for  har- 
vest, alone  or  In  a  rotation  with 
grasses  and  leg\ime8,  and  Includes  row 
crops,  small  grain  crops,  hay  crops, 
nursery  crops,  orchard  crops,  and 
other  similar  specialty  crops. 
.  DUturbed  area  means  an  area  where 
vegetation.  topsoU,  or  overburden  Is 
removed  or  upon  which  topeoU.  spoil, 
coal  processing  waste,  underground  de- 
velopment waste,  or  noncoal  waste  is 
placed  by  surface  coal  mining  oper- 
ations. Those  areas  are  classified  as- 
dUturbed  until  reclamation  Is  com- 
plete and  the  performance  bond  or 
other  assurance  of  performance  re- 
quired by  Subchapter  J  of  this  Chap- 
ter is  released. 

Diversion  means  a  channel,  embank- 
ment, or  other  manmade  structure 
constructed  to  divert  water  from  one 
area  to  another. 

Downslope  means  the  land  surface 
between  the  projected  outcrop  of  the 
lowest  coal  bed  being  mined  along  each 
highwall  and  a  valley  floor. 

Embankment  means  an  artificial  de- 
posit of  material  that  Is  raised  above 
the  natural  siirface  of  the  land  and 
used  to  contain,  divert,  or  store  water, 
support  roads  or  railways,  or  for  other 
similar  purposes. 

Ephemeral  stream  means  a  stream 
which  flows  only  In  direct  response  to 
precipitation  In  the  Immediate  water- 
shed or  In  response  to  the  melting  of  a 
cover  of  snow  and  ice.  and  which  has  a 
channel  bottom  that  is  always  above 
the  local  water  table. 

Essential  hydroloQic  Jiinctions 
means  the  role  of  an  alluvial  valley 
floor  In  collecting,  storing,  regulating, 
and  making  the  natural  flow  of  sur- 
face or  ground  water,  or  both,  usefully 
available  for  agricultural  activities  by 
reason  of  the  valley  floor's  topograph- 
ic position,  the  landscape  and  the 
phsrslcal  properties  of  its  underlying 
materials.  A  combination  of  these 
functions  provides  a  water  supply 
during  extended  periods  of  low  pre- 
cipitation. 

(a)  The  role  of  the  valley  floor  In 
collecting  water  includes  accumulating 
runoff  and  discharge  from  aquifers  In 
sufficient  amounts  to  make  the  water 
available  at  the  alluvial  valley  floor 
greater  than  the  amount  available 
from  direct  precipitation. 

(b)  The  role  of  the  alluvial  valley 
floor  In  storing  water  Involves  limiting 
the  rate  of  discharge  of  surface  water, 
holding  moisture  In  soils,  and  holding 
ground  water  in  porous  materials. 
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(cKl)  The  role  of  the  alluvial  valley 
floor  tn  regulating  the  natural  flow  of 
surface  water  results  from  the  charac- 
teristic configuration  of  the  channel 
flood  plain  and  adjacent  low  terraces. 

(2)  The  role  of  alluvial  valley  floor 
in  regulating  the  natural  flow  of 
ground  water  results  from  the  proper- 
ties of  the  aquifers  which  control 
Inflow  and  outflow. 

(d)  The  role  of  the  alluvial  valley 
floor  in  making  water  usefully  availa- 
ble for  agricultural  activities  results 
from  the  existence  of  flood  plains  and 
terraces  where  surface  and  ground 
water  can  be  provided  In  sufficient 
quantities  to  support  the  growth  of  ag- 
riciilturally  useful  plants,  from  the 
presence  of  earth  materials  suitable 
for  the  growth  of  agriculturally  useful 
plants,  from  the  temporal  and  phj^l- 
cal  distribution  of  water  making  it  ac- 
cessible to  plants  throughout  the  criti- 
cal phases  of  the  growth  cycle  either 
by  flood  irrigation  or  by  subinigation. 
from  the  natural  control  of  alluvial 
valley  floors  in  limiting  destructive  ex- 
tremes of  stream  discharge,  and  from 
the  erosional  stability  of  earth  materi- 
als sxiltable  for  the  growth  of  agricul- 
turally useful  plants. 

Existing  structure  means  a  structure 
or  faculty  used  In  connection  with  or 
to  facilitate  surface  coal  mining  and 
reclamation  operations  for  which  con- 
struction begins  prior  to  the  approval 
of  a  State  program  or  implementation 
of  a  Federal  program  or  Federal  lands 
program,  whichever  occurs  first. 

Federal  proffram  means  a  program 
established  by  the  Secretar>'  pursuant 
to  Section  504  of  the  Act  to  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands 
within  a  State  In  accordance  with  the 
Act  and  thLs  Chapter. 

(a)  Complete  Federal  program  means 
a  program  established  by  the  Secre- 
tary pursuant  to  Section  504  of  the 
Act  before  June  3,  1980,  or  upon  the 
complete  withdrawal  of  a  State  pro- 
gram after  June  3.  1980.  by  which  the 
Director  regulates  all  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations. 

(b)  Partial  Federal  proffram  means  a 
program  established  by  the  Secretary 
pursuant  to  Sections  102.  201  and  504 
of  the  Act  upon  the  partial  withdrawal 
of  a  State  program,  by  which  the  Di- 
rector may  regulate  appropriate  por- 
tions of  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations. 

Flood  irrigation  means,  with  respect 
to  alluvial  valley  floors,  supplying 
water  to  plants  by  natural  overflow  or 
the  diversion  of  flows,  so  that  the  irri- 
gated surface  Is  largely  covered  by  a 
sheet  of  water. 

Fuffitive  dust  means  that  particulate 
matter  not   emitted   from   a  duct  or 


stack  which  becomes  airborne  due  to 
the  forces  of  wind  or  siirface  coal 
mining  and  reclamation  operations  or 
both.  During  surface  coal  mining  and 
reclamation  operations  it  may  include 
emissions  from  haul  roads;  wind  ero- 
sion of  expKJsed  surfaces,  storage  piles, 
and  spoil  piles;  reclamation  operations; 
and  other  activities  In  which  material 
is  either  removed,  stored,  transported, 
or  redistributed. 

around  xoater  means  subsurface 
water  that  fills  available  openings  in 
rock  or  soil  materials  to  the  extent 
that  they  are  considered  water  satu- 
rated. 

Half-shrub  means  a  perennial  plant 
with  a  woody  base  whose  annually 
produced  stems  die  back  each  year. 

Head-of-hoUow  fill  means  a  fill  struc- 
ture consisting  of  any  material,  other 
than  coal  processing  waste  and  organic 
material,  placed  in  the  uppermost 
reaches  of  a  hollow  where  side  slopes 
of  the  existing  hollow  measured  at  the 
steepest  point  are  greater  that  20"  or 
the  average  slope  of  the  profile  of  the 
hollow  from  the  toe  of  the  fill  to  the 
top  of  the  fill  is  greater  than  10*.  In 
fills  with  less  than  250,000  cubic  yards 
of  material,  associated  with  contour 
mining,  the  top  surface  of  the  fill  will 
be  at  the  elevation  of  the  coal  seam.  In 
all  other  head-of-hollow  fills,  the  top 
surface  of  the  fill,  when  completed,  is 
at  approximately  the  same  elevation 
as  the  adjacent  ridge  line,  and  no  sig- 
nificant area  of  natural  drainage 
occurs  above  the  fill  draining  into  the 
fill  area. 

HighwaU  means  the  face  of  exposed 
overburden  and  coal  in  an  open  cut  of 
a  surface  coal  mining  activity  or  for 
entry  to  underground  mining  activi- 
ties. 

Historically  used  for  cropland  means 
(1)  lands  that  have  been  used  for  crop- 
land for  any  5  years  or  more  out  of  the 
10  years  Immediately  preceding  the  ac- 
quisition. Including  purchase,  lease,  or 
option,  of  the  land  for  the  purpose  of 
conducting  or  allowing  through  resale, 
lease  or  option  the  conduct  of  surface 
coal  mining  and  reclamation  oper- 
ations; (2)  lands  that  the  regulatory 
authority  determines,  on  the  basis  of 
additional  cropland  history  of  the  sur- 
rounding lands  and  the  lands  under 
consideration,  that  the  permit  area  is 
clearly  cropland  but  falls  outside  the 
specific  5- years- in- 10  criterion,  in 
which  case  the  regulations  for  prime 
farmland  may  be  applied  to  Include 
more  years  of  cropland  history  only  to 
Increase  the  prime  farmland  acreage 
to  be  preserved;  or  (3)  lands  that 
would  likely  have  been  used  as  crop- 
land for  any  5  out  of  the  last  10  years, 
immediately  preceding  such  acquisi- 
tion but  for  the  same  fact  of  owner- 
ship or  control  of  the  land  unrelated 
to  the  productivity  of  the  land. 


Hydroloffic  balance  means  the  rela- 
tionship between  the  quality  and 
quantity  of  water  inflow  to,  water  out- 
flow from,  and  water  storage  in  a  hy- 
drologlc  unit  such  as  a  drainage  basin, 
aqiiifer,  soil  zone,  lake,  or  reservoir.  It 
encompasses  the  dynamic  relation- 
ships among  precipitation,  runoff, 
evaporation,  and  changes  in  ground 
and  surface  water  storage. 

Hydroloffic  regime  means  the  entire 
state  of  water  movement  in  a  given 
area.  It  Is  a  function  of  the  climate 
and  Includes  the  phenomena  by  which 
water  first  occurs  as  atmospheric 
water  vapor,  passes  into  a  liquid  or 
solid  form,  falls  as  precipitation, 
moves  along  or  into  the  ground  sur- 
face, and  returns  to  the  atmosphere  as 
vapor  by  means  of  evaporation  and 
transpiration. 

Imminent  danger  to  the  health  and 
safety  of  the  public  means  the  exist- 
ence of  any  condition  or  practice,  or 
any  violation  of  a  permit  or  other  re- 
quirements of  the  Act  in  a  surface  coal 
mining  and  reclamation  operation, 
which  could  reasonably  be  expected  to 
cause  substantial  physical  harm  to 
persons  outside  the  permit  area  before 
the  condition,  practice,  or  violation 
can  be  abated.  A  reasonable  expecta- 
tion of  death  or  serious  injury  before 
abatement  exists  if  a  rational  person, 
subjected  to  the  same  condition  or 
practice  giving  rise  to  the  peril,  would 
avoid  exposiire  to  the  danger  diiring 
the  time  necessary  for  abatement. 

Impoundment  means  a  closed  basin, 
naturally  formed  or  artificially  built, 
which  is  dammed  or  excavated  for  the 
retention  of  water,  sediment,  or  waste. 

In  situ  processes  means  activities 
conducted  on  the  surface  or  under- 
ground In  connection  with  In-place  dis- 
tillation, retorting,  leaching,  or  other 
chemical  or  physical  processing  of 
coal.  The  term  includes,  but  Is  not  lim- 
ited to,  in  situ  gasification.  In  situ 
leaching,  slurry  mining,  solution 
mining,  borehole  mining,  and  fluid  re- 
covery mining. 

Intermittent  stream  means  — 

(a)  A  stream  or  reach  of  a  stream 
that  drains  a  watershed  of  at  least  one 
square  mile,  or 

(b)  A  stream  or  reach  of  a  stream 
that  is  below  the  local  water  table  for 
at  least  some  part  of  the  year,  and  ob- 
tains Its  flow  from  both  surface  runoff 
and  ground  water  discharge. 

Land  use  means  specific  uses  or 
management-related  activities,  rather 
than  the  vegetation  or  cover  of  the 
land.  Land  uses  may  be  identified  in 
combination  when  Joint  or  seasonal 
uses  occur.  Changes  of  land  use  or 
uses  from  one  of  the  following  catego- 
ries to  another  shall  be  considered  as  a 
change  to  an  alternative  land  use 
which  is  subject  to  approval  by  the 
regxilatory  authority. 
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(a)  Cropland  means  land  used  for 
the  production  of  adapted  crops  for 
harvest,  alone  or  in  a  rotation  with 
grasses  and  leguuaes,  and  includes  row 
crops,  small  grain  crops,  hay  crops, 
nxirsery  crops,  orchard  crops,  and 
other  similar  specialty  crops.  Land 
used  for  facilities  in  support  of  crop- 
land farming  operations  which  is  adja- 
cent to  or  an  Integral  part  of  these  op- 
erations is  also  Included  for  purposes 
of  these  land  use  categories. 

(b)  Pastureland  or  land  occasionally 
cut  for  hay.  Land  used  primarily  for 
the  long-term  production  of  adapted, 
domesticated  forage  plants  to  be 
grazed  by  livestock  or  occasionally  cut 
and  cured  for  livestock  feed.  Land 
used  for  facilities  in  support  of  pastur- 
eland or  land  occasionally  cut  for  hay 
which  is  adjacent  to  or  an  Integral 
part  of  these  operations  is  also  Includ- 
ed. 

(c)  Qrazingland,  Includes  both 
grasslands  and  forest  lands  where  the 
Indigenous  vegetation  is  actively  man- 
aged for  grazing,  browsing,  or  hay  oc- 
casional production.  Land  used  for 
facilities  In  support  of  ranching  oper- 
ations which  are  adjacent  to  or  an  in- 
tegral part  of  these  operations  is  also 
Included. 

(d)  Forestry.  Land  used  or  managed 
for  the  long-term  production  of  wood, 
wood  fiber,  or  wood  derived  products. 
Land  used  for  facilities  in  support  of 
forest  harvest  and  management  oper- 
ations which  Is  adjacent  to  or  an  Inte- 
gral part  of  these  operations  Is  also  in- 
cluded. 

(e)  Residential  Includes  single-  and 
multiple-family  housing,  mobile  home 
pailcs,  and  other  residential  lodgings. 
Land  used  for  facilities  In  support  of 
residential  operations  which  is  adja- 
cent to  or  an  integral  part  of  these  op- 
erations is  also  Included.  Support  facil- 
ities Include,  but  are  not  limited  to,  ve- 
hicle parking  and  open  space  that  di- 
rectly relate  to  the  residential  use. 

(f)  Industrial/CommerciaL      Land 
lisedf  Or- 
el) Extraction  or  transformation  of 

materials  for  fabrication  of  products, 
wholesaling  of  products  or  for  long- 
term  storage  of  products.  This  in- 
cludes all  heavy  and  light  manufactur- 
ing facilities  such  as  lumber  and  wood 
processing,  chemical  manufacturing, 
petroleum  refining,  and  fabricated 
metal  products  manufacture.  Land 
used  for  facilities  In  support  of  thtee 
operations  which  is  adjacent  to  or  an 
Integral  part  of  that  operation  is  also 
Included.  Support  facilities  Include, 
but  are  not  limited  to,  all  rail.  road, 
and  other  transportation  facilities. 

(2)  Retail  or  trade  of  goods  or  serv- 
ices, including  hotels,  motels,  stores, 
restauirants.  and  other  commercial  es- 
tablishments. Land  used  for  facilities 
in  support  of  commercial  operations 
which  is  adjacent  to  or  an  integral 
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part  of  these  operations  is  also  includ- 
ed. Support  facilities  include,  but  are 
not  limited  to.  paiUng.  storage  or 
shipping  facilities. 

(g)  Recreation.  Land  used  for  public 
or  private  leisure-time  use,  including 
developed  recreation  facilities  such  as 
paiics.  camps,  and  amusement  areas,  as 
well  as  areas  for  less  intensive  uses 
such  as  hiking,  canoeing,  and  other 
undeveloped  recreational  uses. 

(h)  Fish  and  wildlife  habitat  Land 
dedicated  wholly  or  partially  to  the 
production,  protection  at  management 
of  species  of  fish  or  wildlife. 

(1)  Developed  v>ater  resources.  In- 
cludes land  used  for  storing  water  for 
beneficial  uses  such  as  stockponds,  ir- 
rigation, fire  protection,  flood  control, 
and  water  supply. 

(J)  Undevdxtped  land  or  no  current 
use  or  land  management  Land  that  is 
imdeveloped  or,  if  previously  devel- 
oped, land  that  has  been  allowed  to 
return  naturally  to  an  undeveloped 
state  or  has  been  allowed  to  return  to 
forest  through  natiiral  succession. 

Materially  damage  the  Quantity  or 
Quality  of  xoater  means,  with  respect  to 
alluvial  valley  floors,  changes  in  the 
quality  or  quantity  of  the  water 
supply  to  any  portion  of  an  alluvial 
valley  floor  where  such  changes  are 
caused  by  surface  coal  mining  and  rec- 
lamation operations  and  result  in 
changes  that  significantly  and  ad- 
versely affect  the  composition,  diversi- 
ty, or  productivity  of  vegetation  de- 
poident  on  subirrlgatlon,  or  which 
result  in  changes  that  would  limit  the 
adequacy  of  the  water  for  flood  irriga- 
tion of  the  irrigable  land  acreage  exist- 
ing prior  to  mining. 

Mine  plan  area  means  the  area  of 
land  and  water  within  the  botindaries 
of  all  permit  areas  during  the  entire 
life  of  the  surface  coal  mining  and  rec- 
lamation operations.  At  a  minimum,  it 
includes  all  areas  which  are  or  will  be 
affected  during  the  entire  life  of  those 
operations.  Other  terms  defined  In 
this  Section  which  relate  closely  to 
mine  plan  area  are:  (1)  permit  area, 
which  wlU  always  be  within  or  the 
same  as  the  mine  plan  area;  (2)  affect- 
ed area,  which  will  always  be  within  or 
the  same  as  the  permit  area;  and  (3) 
adjacent  area,  which  may  surround  or 
extend  beyond  the  affected  area, 
permit  area,  or  mine  plan  area. 

Moist  bulk  density  means  the  weight 
of  soil  (oven  dry)  per  unit  volume. 
Volume  is  measured  when  the  soQ  Is  at 
field  moisture  capacity  (1/3  bar  mois- 
ture tension).  Weight  Is  determined 
after  drying  the  soil  at  105'  C. 

Mulch  means  vegetation  residues  or 
other  suitable  materials  that  aid  In 
soil  stabilization  and  soil  moisture  con- 
servation, thus  providing  micro-climat- 
ic conditions  suitable  for  germination 
and  growth. 
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Soxiou*  plants  meAiu  species  that 
have  been  included  on  offlcljkl  State 
U«ts  of  noxious  pUnts  for  the  State  In 
which  the  surface  coal  mining  and  rec- 
lamation operation  occxirs. 

Operator  means  any  person  engaged 
In  coal  mining  who  removes  or  intends 
to  remove  more  than  2&0  tons  of  coal 
from  the  earth  or  from  coal  refuse 
piles  by  mining  within  12  consecutive 
calendar  months  In  any  one  location. 

OutMlope  means  the  face  of  the  8t>oll 
or  embankment  sloping  downward 
from  the  highest  elevation  to  the  toe. 

Overburden  means  material  of  any 
nature,  consolidated  or  unconsolidat- 
ed, that  overlies  a  coal  deposit,  exclud- 
ing topsoU. 

Perennial  ttream  means  a  stream  or 
part  of  a  stream  that  flows  contlnu 
oualy  during  all  of  the  calendar  year 
as  a  result  of  ground-water  discharge 
or  surface  runoff.  The  term  does  not 
Include  intermittent  itream  or  epfiem- 
eml  itreavx. 

Performance  bond  means  a  surety 
bond,  collateral  bond  or  self -bond  or  a 
combination  thereof,  by  which  a  per- 
mittee assxires  faithful  performance  of 
all  the  requirements  of  the  Act.  this 
Chapter,  a  State,  Federal  or  Federal 
lands  program,  and  the  requirements 
of  the  permit  and  reclamation  plan. 

Permanent  diversion  means  a  diver- 
sion remaining  after  sxirface  coal 
mining  and  reclamation  operations  are 
completed  which  has  been  approved 
for  retention  by  the  regulatory  au 
thorlty  and  other  appropriate  State 
and  Federal  agencies. 

Permit  means  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  Issued  by  the  State  regula- 
tory authority  pursuant  to  a  State 
program  or  by  the  Secretary  pursuant 
to  a  Federal  program.  For  purposes  of 
the  Federal  lands  program,  permit 
means  the  document  Issued  authoriz- 
ing siu^ace  coal  mining  and  reclama- 
tion operations  on  Federal  lands,  after 
approval  of  a  mining  plan  by  the  Sec- 
retary, and,  where  a  cooperative  agree- 
ment pursuant  to  Section  523  of  the 
Act  has  been  executed,  the  State  regu- 
latory authority. 

Permit  area  means  the  area  of  land 
and  water  within  the  boundaries  of 
the  permit  which  are  designated  on 
the  permit  application  maps,  as  ap- 
proved by  the  reg\ilatory  authority. 
This  area  shall  include,  at  a  minimum, 
all  areas  which  are  or  wlU  be  affected 
by  the  surface  coal  mining  and  recla- 
mation operations  during  the  term  of 
the  permit. 

Permittee  means  a  person  holding  or 
required  by  the  Act  or  this  Chapter  to 
hold  a  pennit  to  conduct  surface  coal 
mining  and  reclamation  operations 
Issued  by  a  State  regulatory  authority 
pursuant  to  a  State  program,  by  the 
Director  pursuant  to  a  Federal  pro- 
gram, by  the  Director  pursuant  to  a 
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Federal  lands  program,  or.  where  a  co- 
operative agreement  pursiiant  to  Sec- 
tion 523  of  the  Act  has  been  executed. 
by  the  Director  and  the  State  regiila- 
tory  authority. 

Precipitation  event  means  a  quanti- 
ty of  water  resulting  from  drtztle.  rain, 
snow,  sleet,  or  hail  In  a  limited  period 
of  time.  It  may  be  expressed  in  terms 
of  recurrence  interval.  As  used  In 
these  regulations,  precipitation  event 
also  Includes  that  quantity  of  water 
emanating  from  snow  cover  as  snow 
melt  in  a  limited  period  of  time. 

Prime  farmland  means  those  lands 
which  are  defined  by  the  Secretary  of 
Agriculture  in  7  CFR  857  (Federal 
Register  Vol.  4  No.  21)  and  which  have 
historically  been  used  for  cropland  as 
that  phrase  Is  defined  above 

Rangeland  means  land  on  which  the 
natural  potential  (climax)  plant  cover 
is  principally  native  grasses,  fortx.  and 
shrubs  valuable  for  forage  This  land 
Includes  natural  grasslands  and  savan- 
nahs, such  as  prairies,  and  Juniper  sa- 
vannahs, such  as  brushlands  Except 
for  brush  control,  management  is  pri- 
marily achieved  by  regulating  the  in- 
teoalty  of  grazing  and  season  of  use. 

Recharge  capacity  means  the  ability 
of  the  soils  and  underlying  materials 
to  allow  precipitation  and  runoff  to  In 
filtrate  and  reach  the  zone  of  satura- 
tion. 

Retdamation  means  those  actions 
taken  to  restore  mined  land  as  re- 
quired by  this  Chapter  to  a  postmin- 
Ing  land  use  approved  by  the  regula- 
tory authority 

Recurrence  interval  means  the  Inter- 
val of  time  in  which  a  precipitation 
event  is  expected  to  occur  once,  on  the 
average.  For  example,  the  10-year  24- 
hour  precipitation  event  would  be  that 
24-hour  precipitation  event  expected 
to  occur  on  the  average  once  in  10 
years. 

Refererux  area  means  a  land  unit 
maintained  under  appropriate  man- 
agement for  the  purpose  of  measuring 
vegetation  ground  cover,  productivity 
and  plant  species  diversity  that  are 
produced  naturally  or  by  crop  produc- 
tion methods  approved  by  the  regula- 
tory authority.  Reference  areas  must 
be  representative  of  geology,  soil, 
slope,  and  vegetation  In  the  permit 
area. 

Renexoable  resource  lands  means 
aquifers  and  areas  for  the  recharge  of 
aquifers  and  other  underground 
waters,  areas  for  agricultural  or  sflvi- 
cultural  production  of  food  and  fiber, 
and  grazlnglands. 

Road  means  a  svirface  right-of-way 
for  purposes  of  travel  by  land  vehicles 
used  in  coal  exploration  or  surface 
coal  mining  and  reclamation  oper- 
ations. A  road  consists  of  the  entire 
area  within  the  rlght-of  way.  including 
the  roadbed,  shoulders,  parking  and 
side     area,     approaches,     structures. 


ditches,  sxirface.  and  such  contiguous 
appendages  as  are  necessary  for  the 
total  structure.  The  term  includes 
access  and  haul  roads  constructed, 
used,  reconstructed,  improved,  or 
maintained  for  use  in  coal  exploration 
or  surface  coal  mining  and  reclama- ' 
tion  operations,  including  use  by  coal- 
hauling  vehicles  leading  to  transfer, 
processing,  or  storage  areas.  The  term 
does  not  include  pioneer  or  construc- 
tion roadways  used  for  part  of  the 
road  construction  procedure  and 
promptly  replaced  by  a  Class  I.  Class 
II.  or  Class  III  road  located  in  the 
identical  right-of-way  as  the  pioneer 
or  construction  roadway.  The  term 
also  excludes  any  roadway  within  the 
immediate  mining  pit  area. 

(a)  CZoM  /  Road  means  a  road  that  Is 
utilized  for  transportation  of  coal. 

(b)  Class  II  Road  means  any  road, 
other  than  a  Class  I  Road,  planned  to 
be  used  over  a  ^month  period  or 
longer. 

(c)  Class  III  Road  means  any  road, 
other  than  a  Class  I  Road,  planned  to 
be  used  over  a  period  of  less  than  0 
months. 

Sa/ety  factor  means  the  ratio  of  the 
available  shear  strength  to  the  devel- 
oped shear  stress,  or  the  ratio  of  the 
sxua  of  the  resisting  forces  to  the  sum 
of  the  loading  or  driving  forces,  as  de- 
termined by  accepted  engineering 
practices. 

Sedimentation  pond  means  a  prima- 
ry sediment  control  structure  de- 
signed, constructed  and  maintained  In 
accordance  with  30  CFR  816.40  and  In- 
cluding but  not  limited  to  a  barrier, 
dam,  or  excavated  depression  which 
slows  down  water  runoff  to  allow  sedi- 
ment to  settle  out.  A  sedimentation 
pond  shall  not  Include  secondary  sedi- 
mentation control  structures,  such  as 
straw  dikes,  riprap,  check  danu. 
mulches,  dugouts  and  other  measures 
that  reduce  overland  flow  velocity, 
reduce  ruinoff  volume  or  trap  sedi- 
ment, to  the  extent  that  such  second- 
ary sedimentation  structures  drain  to 
a  sedimentation  pond. 

Siffniflcant,  imminent  environmen- 
tal tiarm  to  land,  air  or  water  re- 
sources means— 

(a)  An  environmental  harm  Is  an  ad- 
verse Impact  on  land,  air,  or  water  re- 
sources which  resources  Include,  but 
are  not  limited  to.  plant  and  animal 
life. 

(b)  An  environmental  harm  is  immi- 
nent. If  a  condition,  practice,  or  viola- 
tion exists  which  — 

( 1 )  Is  causing  such  harm;  or, 

(2)  May  reasonably  be  expected  to 
cause  such  harm  at  any  time  before 
the  end  of  the  reasonable  abatement 
time  that  would  be  set  under  Section 
521(aXS)  of  the  Act. 

(c)  An  environmental  harm  is  signifi- 
cant If  that  harm  is  appreciable  and 
not  Immediately  reparable. 


Slope  means  average  inclination  of  a 
siirface,  measured  from  the  horizon- 
tal, generally  expressed  as  the  ratio  of 
a  unit  of  vertical  distance  to  a  given 
number  of  units  of  horizontal  distance 
(e.g.,  Iv.  5h).  It  may  also  be  expressed 
as  a  percent  or  in  degrees. 

Soil  horizons  means  contrasting 
layers  of  soil  parallel  or  nearly  parallel 
to  the  land  surface.  Soil  horizons  are 
differentiated  on  the  basis  of  field 
characteristics  and  laboratory  data. 
The  three  major  soil  horizons  are  — 

(a)  A  horizon.  The  uppermost  miner- 
al layer,  often  called  the  surface  soil. 
It  is  the  part  of  the  soil  in  which  or- 
ganic matter  is  most  abundant,  and 
leaching  of  soluble  or  suspended  parti- 
cles is  typically  the  greatest. 

(b)  B  horizon.  The  layer  that  typi- 
cally is  immediately  beneath  the  A  ho- 
rizon and  often  called  the  subsoil.  This 
middle  layer  commonly  contains  more 
clay,  iron,  or  aluminum  than  the  A  or 
C  horizons. 

(c)  C  horizon.  The  deepest  layer  of 
soil  profile.  It  consists  of  loose  materi- 
al or  weathered  rock  that  is  relatively 
unaffected  by  biologic  activity. 

Soil  survey  means  a  field  and  other 
investigation,  resulting  In  a  map  show- 
ing the  geographic  distribution  of  dif- 
ferent kinds  of  soils  and  an  accompa- 
nying report  that  describes,  classifies, 
and  interprets  such  soils  for  use.  Soil 
surveys  must  meet  the  standards  of 
the  National  Cooperative  Soil  Survey 
as  Incoriwrated  by  reference  In  30 
CFR785.17(bKl). 

Ss>ecial  bituminous  coal  mines 
means  those  mines  in  existence  on 
January  1,  1972,  or  mines  adjoining  or 
having  a  common  boundary  with  those 
mines  for  which  development  began 
after  August  3,  1977,  that  are  located 
in  the  State  of  Wyoming  and  that  are 
being  mined  or  will  be  mined  accord- 
ing to  the  following  criteria: 

(a)  Surface  mlnipg  takes  place  on  a 
relatively  limited  site  for  an  extended 
period  of  time.  The  surface  opening  of 
the  excavation  is  at  least  the  fuU  size 
of  the  excavation  and  has  a  continu- 
ous border. 

(b)  Excavation  of  the  mine  pit  fol- 
lows a  coal  seam  that  inclines  15*  or 
more  from  the  horizontal,  and  as  the 
excavation  proceeds  downward  It  ex- 
pands laterally  to  maintain  stability  of 
the  pitwall  or  as  necessary  to  accom- 
modate the  orderly  expansion  of  the 
total  mining  operation. 

(c)  The  amount  of  material  removed 
from  the  pit  Is  large  In  comparison  to 
the  surface  area  disturbed. 

(d)  There  is  no  practicable  alterna- 
tive to  the  deep  open-pit  method  of 
mining  the  coal. 

(e)  There  is  no  practicable  way  to  re- 
claim the  land  as  required  in  Sub- 
chapter K. 


RULES  AND  REGULATIONS 

Spoil  means  overburden  that  has 
been  removed  during  surface  coal 
mining  operations. 

Stabilize  means  to  control  move- 
ment of  sou.  spoil  piles,  or  areas  of  dis- 
turbed earth  by  modifying  the  geome- 
try of  the  mass,  or  by  otherwise  modi- 
fying physical  or  chemical  properties, 
such  as  by  providing  a  protective  sur- 
face coating. 

State  program  means  a  program  es- 
tablished by  a  State  and  approved  by 
the  Secretary  pursuant  to  Section  503 
of  the  Act  to  regulate  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  and  non-Federal  lands 
within  that  State,  according  to  the  re- 
quirements of  the  Act  and  this  Chap- 
ter. If  a  cooperative  agreement  under 
Part  745  has  been  entered  into,  a  State 
program  may  apply  to  Federal  lands, 
in  accordance  with  the  terms  of  the 
cooperative  agreement. 

Steep  slope  means  any  slope  of  more 
than  20'  or  such  lesser  slope  as  may  be 
designated  by  the  regulatory  authori- 
ty after  consideration  of  soU,  climate, 
and  other  characteristics  of  a  region 
or  SUte. 

Subirrigation  means,  with  respect  to 
alluvial  valley  floors,  the  supplying  of 
water  to  plants  from  underneath  or 
from  a  semi-saturated  or  saturated 
subsurface  zone  where  water  Is  availa- 
ble for  use  by  vegetation.  Subirriga- 
tion  may  be  identified  by: 

(a)  Diurnal  fluctuation  of  the  water 
table,  due  to  the  differences  in  night- 
time and  daytime  evapotranspiratlon 
rates; 

(b)  Increasing  soil  moisture  from  a 
portion  of  the  root  zone  down  to  the 
saturated  zone,  due  to  capillary  action; 

(c)  Mottling  of  the  soils  in  the  root 
zones: 

(d)  Existence  of  an  important  part 
of  the  root  zone  within  the  capillary 
fringe  or  water  table  of  an  alluvial 
aquifer  or 

(e)  An  Increase  in  streamflow  or  a 
rise  In  ground  water  levels,  shortly 
after  the  first  killing  frost  on  the 
valley  floor. 

SvhstantiaUv  disturb  means,  for  pur- 
poses of  coal  exploration,  to  Impact 
significantly  upon  land,  air  or  water 
resources  by  such  activities  as  blasting, 
mechanical  excavation,  drilling  or  al- 
tering coal  or  water  exploratory  holes 
or  wells,  construction  of  roads  and 
other  access  routes,  and  the  placement 
of  structures,  excavated  earth,  or 
other  debris  on  the  surface  of  land. 

Surface  mining  activities  means 
those  surface  coal  mining  and  recla- 
mation operations  incident  to  the  ex- 
traction of  coal  from  the  earth  by  re- 
moving the  materials  over  a  coal  seam, 
before  recovering  the  coal,  by  auger 
coal  mining,  or  by  recovery  of  coal 
from  a  deposit  that  Is  not  in  its  origi- 
nal geologic  location. 


15321 

Suspended  solids  or  nonfilterable 
residue,  expressed  as  milligrams  per 
liter,  means  organic  or  Inorganic  mate- 
rials carried  or  held  in  siisi>ension  in 
water  which  are  retained  by  a  stand- 
ard glass  fiber  filter  In  the  procedure 
outlined  by  the  Eiivlronmental  Protec- 
tion Agency's  regulations  for  waste 
water  and  analyses  (40  CFR  136). 

Tempomry  diversion  means  a  diver- 
sion of  a  stream  or  overland  flow 
which  is  used  during  coal  exploration 
or  surface  coal  mining  and  reclama- 
tion operations  and  not  approved  by 
the  regvQatory  authority  to  remain 
after  reclamation  as  part  of  the  a(>- 
proved  postmining  land  use. 

TopsoU  means  the  A  soil  horizon 
layer  of  the  three  major  soil  horizons. 

Toxic-forming  materials  means 
earth  materials  or  wastes  which,  if 
acted  upon  by  air.  water,  weathering, 
or  microbiological  processes,  are  likely 
to  produce  chemical  or  physical  condi- 
tions in  sous  or  water  that  are  detri- 
mental to  biota  or  uses  of  water. 

Toxic  mine  drainage  means  water 
that  Is  discharged  from  active  or  aban- 
doned mines  or  other  areas  affected  by 
coal  exploration  or  sxirface  coal 
mining  and  reclamation  operations, 
which  contains  a  substance  that 
through  chemical  action  or  physical 
effects  is  likely  to  kill,  injure,  or 
imiMir  biota  commonly  present  In  the 
area  that  might  be  exposed  to  it. 

Unconzoiidated  streamlaid  deposits 
holding  streams  means,  with  respect  to 
aUuvlal  valley  floors.  aU  flood  plains 
and  terraces  located  in  the  lower  por- 
tions of  topographic  valleys  which 
contain  perennial  or  other  streams 
with  channels  that  are  greater  than  3 
feet  in  bankfull  width  and  greater 
than  OJi  feet  in  bankfull  depth. 

Undergrxrund  development  waste 
means  waste  rock  mixtures  of  coal, 
shale,  dajrstone,  siltstone,  sandstone, 
limestone,  or  related  materials  that 
are  excavated,  moved,  and  disposed  of 
during  development  and  preparation 
of  areas  inc.  'mt  to  iinderground 
mining  activities. 

Underground  mining  activities 
means  a  combination  of  — 

(a)  Surface  operations  incident  to 
underground  extraction  of  coal  or  in 
situ  processing,  such  as  construction, 
use,  maintenance,  and  reclamation  of 
roads,  above-ground  repair  areas,  stor- 
age areas,  processing  areas,  shipping 
areas,  areas  upoo  which  are  sited  sup- 
port facilities  including  hoist  and  ven- 
tilating ducts,  areas  utilized  for  the 
disposal  and  storage  of  waste,  and 
areas  on  which  materials  incident  to 
underground  mining  operations  are 
placed;  and 

(b)  Underground  operations  such  as 
underground  construction,  operation, 
and  reclamation  of  shafts,  adits,  un- 
derground support   facilities,   in  situ 
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processing,  and  underground  mining, 
hauling,  storage,  and  blasting. 

Undeveloped  rangeland  means,  for 
purposes  of  alluvial  valley  floora.  lands 
where  the  use  Is  not  specifically  con- 
trolled and  managed. 

Upland  areas  means,  with  respect  to 
alluvial  valley  floors,  those  geomor- 
phic  features  located  outside  the 
floodplaln  and  terrace  complex,  such 
as  isolated  higher  terraces,  alluvial 
fans,  pediment  surfaces,  landslide  de- 
posits, and  siirfaces  covered  with  re- 
siduum, mud  flows  or  debris  flows,  as 
well  as  highland  areas  underlain  by 
bedrock  and  covered  by  residual 
weathered  material  or  debris  deposited 
by  sheetwash.  rlUwash.  or  windblown 
materiaL 

Valley  fill  means  a  fill  structure  con- 
sisting of  any  material  other  than  coal 
waste  and  organic  material  that  is 
placed  In  a  valley  where  side  slopes  of 
the  existing  valley  measured  at  the 
steepest  point  are  greater  than  20*  or 
the  average  slope  of  the  profile  of  the 
valley  from  the  toe  of  the  fill  to  the 
top  of  the  fill  is  greater  than  10*. 

Water  table  means  the  upper  surface 
of  a  zone  of  saturation,  where  the 
body  of  ground  water  is  not  confined 
by  an  overlying  impermeable  zone. 

i  791.il     Applicability. 

(a)  Any  person  who  conducts  surface 
coal  rnlning  and  reclamation  oper 
atlons  on  non-Indian  or  non-Federal 
lands  on  or  after  8  months  from  the 
date  of  approval  of  a  State  program  or 
Implementation  of  a  Federal  program 
shall  have  a  permit  issued  pursuant  to 
the  applicable  State  or  Federal  pro- 
gram. However,  under  conditions  spec- 
ified in  30  CPR  771.13(b),  a  person 
may  continue  operations  under  a  pre- 
viously issued  permit  after  8  months 
from  the  date  of  approval  of  a  State 
program  or  implementation  of  a  Fed- 
eral program. 

(b)  Any  person  who  conducts  surface 
coal  Tn<"<ng  and  reclamation  oper- 
ations on  Federal  lands  must  comply 
with  the  performance  standards  of 
Subchapter  K  of  this  Chapter  6 
months  from  the  effective  date  of  this 
Chapter,  and  must  obtain  a  new 
permit  pursuant  to  30  CFR  741  on  or 
before  8  months  from  the  date  of  ap- 
proval of  a  State  program  or  imple- 
mentation of  a  Federal  program.  How- 
ever, under  conditions  specified  in  30 
CFR  741.11(d).  a  person  may  continue 
such  operations  after  8  months  after 
the  date  of  approval  of  a  State  pro- 
gram or  implementation  of  a  Federal 
program. 

(c)  After  the  effective  date  of  Sub- 
chapter D  of  this  Chapter,  any  person 
intending  to  start  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  or  to  increase  the  acreage  to  be 
mined  beyond  that  in  a  mining  plan 
approved    pursuant    to    30    CFR    311 
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before  the  effective  date  of  Sub- 
chapter D,  shall  obtain  a  permit  pur- 
suant to  30  CFR  Subchapter  D. 

(d)  The  requirements  of  Subchapter 
K  of  this  Chapter  shall  be  effective 
and  shall  apply  to  each  surface  coal 
mining  and  reclamation  operation 
which  Is  required  to  obtain  a  permit 
under  the  Act,  on  the  earliest  date 
upon  which  the  Act  and  this  Chapter 
require  a  permit  to  be  obtained, 
except:  (1)  as  provided  in  Paragraph 
(e)  of  this  Section;  and  (2)  that  any 
surface  coal  mining  and  reclamation 
operation  on  Federal  lands  shall 
comply  with  Subchapter  K  of  this 
Chapter  as  required  In  30  CFR  741.11. 

(eXl)  Each  structure  used  In  connec- 
tion with  or  to  facilitate  a  coal  explo- 
ration or  surface  coal  mining  and  rec- 
lamation operation  shall  comply  with 
the  performance  standards  and  the 
design  requirements  of  Subchapter  K 
of  this  Chapter,  except  that— 

(1)  An  existing  structure  which 
meets  the  performance  standards  of 
Subchapter  K  of  this  Chapter  but 
does  not  meet  the  design  requirements 
of  Subchapter  K  of  this  Chapter  may 
be  exempted  from  meeting  those 
design  reqvilrements  by  the  regulatory 
authority.  The  regulatory  authority 
may  grant  this  exemption  on  non- 
Indian  and  non-Federal  lands  only  as 
part  of  the  permit  application  process 
after  obtaining  the  information  re- 
quired by  30  CFR  780.12  or  784.12  and 
after  mailing  the  findings  required  in 
30  CFR  786.21  or,  on  Federal  lands  as 
required  by  30  CFR  741.11. 

(ii)  If  the  performance  standard  of 
Subchapter  B  of  this  Chapter  is  at 
least  as  stringent  as  the  comparable 
performance  standard  of  Subchapter 
K  of  this  Chapter,  an  existing  struc- 
ture which  meets  the  performance 
standards  of  Subchapter  B  of  this 
Chapter  may  be  exempted  by  the  reg- 
ulatory authority  from  meeting  the 
design  requirements  of  Subchapter  K 
of  this  Chapter.  The  regiilatory  au- 
thority may  grant  this  exemption  on 
non-Indian  and  non-Federal  lands 
only  as  part  of  the  permit  application 
process  after  obtaining  the  informa- 
tion required  by  30  CFR  780.12  or 
784.12  and  after  making  the  findings 
required  in  30  CFR  788.21  or,  on  Fed- 
eral  lands  as  required  by  30  CFR 
741.11. 

(ill)  An  existing  structure  which 
meets  a  performance  standard  of  Sub- 
chapter B  of  this  Chapter  which  is  less 
stringent  than  the  comparable  per- 
formance standards  of  Subchapter  K 
of  this  Chapter  or  which  does  not 
meet  a  performance  standard  of  Sub- 
chapter K  of  this  Chapter  for  which 
there  was  no  equivalent  performance 
standard  in  Subchapter  B  of  this 
Chapter  shall  be  modified  or  recon- 
structed to  meet  the  design  standard 
of  Subchapter  K  of  this  Chapter  pur- 


suant to  a  compliance  plan  approved 
by  the  regulatory  authority  on  non- 
Indian  and  non-Federal  lands  only  as 
part  of  the  permit  application  as  re- 
quired In  30  CFR  780.12  or  784  12  and 
according  to  the  findings  required  by 
30  CPR  786.21  or,  on  Federal  lands  as 
required  by  30  CFR  741.11; 

(iv)  An  existing  structure  which  does 
not  meet  the  performance  standards 
of  Subchapter  B  of  this  Chapter  and 
which  the  applicant  proposes  to  use  in 
connection  with  or  to  facilitate  the 
coal  exploration  or  surface  coal 
mining  and  reclamation  operation 
shall  be  modified  or  reconstructed  to 
meet  the  design  standards  of  Sub- 
chapter K  prior  to  issuance  of  the 
permit. 

(2)  The  exemptions  provided  in 
Paragraph  (eKlKi)  and  (eKlKU)  shaU 
not  apply  to: 

(1)  The  requirements  for  existing 
and  new  waste  piles  used  either  tem- 
porarily or  permanently  as  dams  or 
embankments;  and 

(11)  The  requirements  to  restore  the 
approximate  original  contour  of  the 
land. 

(fXl)  Any  person  conducting  coal  ex- 
ploration on  non-Federal  and  non- 
Indian  lands  on  or  after  the  date  on 
which  a  State  program  is  approved  or 
a  Federal  program  implemented,  shall 
either  file  a  notice  of  intention  to  ex- 
plore or  obtain  approval  of  the  regula- 
tory authority,  as  required  by  30  CFR 
776. 

(2)  Coal  exploration  performance 
standards  in  30  CFR  815  shall  apply  to 
coal  exploration  on  non-Federal  and 
non-Indian  lands  which  substantially 
disturbs  the  natural  land  surface  2 
months  after  approval  of  a  State  pro- 
gram or  implementation  of  a  Federal 
program. 


PAIT  707  —  EXEMmON  FOt  COAL 
EXTRACTION  INCIDENT  TO  OOV- 
BtNMENT-nNANCED  HIGHWAY 
OR  OTHER  CONSTRUCTION 

Sec 

707.1  Scope. 

707.4  Responsibility. 

707.5  Definitions. 
707.11  AppUcabillty. 

707.13    Information  to  be  maintained  on 
the  site. 

AOTROUTT  :  Sec  102.  101.  501.  and  538  of 
Pub.  L.  »»-r7.  01  Stat.  44«.  449.  4«7.  and  514 
(30  U.S.C.  1303.  1311.  1351.  1378). 

f  717.1    Scope. 

(a)  This  Part  establishes  the  proce- 
dures for  determining  those  surface 
coal  mining  and  reclamation  oper- 
ations which  are  exempt  from  the  Act 
and  this  Chapter  because  the  extrac- 
tion of  coal  is  an  Incidental  part  of 
Federal.  State,  or  local  govemment-fl- 
nanced  highway  or  other  construction. 


(b)  This  Part  exempts  the  extraction 
of  coal  which  is  incidental  to  govern- 
ment-financed construction  from  the 
requlr«nents  of  the  Act  and  this 
Chiapter,  if  that  extraction  meets  spec- 
ified criteria  which  ensure  that  the 
construction  is  government-financed 
and  that  the  extraction  of  coal  is  inci- 
dental to  it. 

|7t74    ResponsibUHy. 

(a)  The  regulatory  authority  Is  re- 
sponsible for  enforcing  the  require- 
ments of  this  Part. 

(b)  Any  person  conducting  coal  ex- 
traction as  an  incidental  part  of  gov- 
ernment-financed construction  is  re- 
sponsible for  possessing,  on  the  site  of 
the  extraction  operation,  the  docu- 
mentation required  by  30  CFR  707.12. 

S  707.5    Dcnnhloiu. 

As  used  in  this  Part,  the  following 
terms  have  the  specified  meaning: 

Extraction  of  coal  as  an  incidental 
part  means  the  extraction  of  coal 
which  is  necessary  to  enable  the  con- 
struction to  be  accomplished.  For  pur- 
poses of  this  Part,  only  that  coal  ex- 
tracted from  within  the  right-of-way, 
in  the  case  of  a  road,  railroad,  utility 
line  or  other  such  construction,  or 
within  the  boundaries  of  the  area  di- 
rectly affected  by  other  types  of  gov- 
ertunent-financed  construction,  may 
be  considered  Incidental  to  that  (in- 
struction. Extraction  of  coal  outside 
the  right-of-way  or  boimdary  of  the 
area  directly  affected  by  the  construc- 
tion shall  be  subject  to  the  require- 
ments of  the  Act  and  this  Chapter. 

Government  financing  agency 
means  a  Federal.  State.  (»unty.  munic- 
ipal, or  local  unit  of  government,  or  a 
department,  bureau,  agency  or  office 
of  the  unit  which,  directly  or  through 
another  unit  of  government,  finances 
construction. 

Qovemment-financed  construction 
means  construction  funded  50  percent 
or  more  by  funds  appropriated  from  a 
government  financing  agency's  budget 
or  obtained  from  general  revenue 
bonds,  but  shall  not  mean  government 
financing  agency  guarantees,  insur- 
ance, loans,  funds  obtained  through 
industrial  revenue  bonds  or  their 
equivalent,  or  in-kind  payments. 

(707.11    Applicability. 

(a)  Coal  extraction  which  is  an  inoi- 
dental  part  of  government-financed 
constriction  is  exempt  from  the  Act 
and  this  Chapter. 

(b)  Any  person  who  conducts  or  in- 
tends to  conduct  coal  extraction  which 
does  not  satisfy  Paragraph  (a)  of  this 
Section  shall  not  proceed  until  a 
permit  has  been  obtained  from  the 
regulatory  authority  under  a  State, 
Federal  or  Federal  lands  program. 
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(707.12    InfonuitkMi  to  be  maintaine^l  on 
■itc  / 

Any  person  extracting  coal  ineldent 
to  government-financed  hi^wajr  or 
other  construction  who  extracts  more 
than  250  tons  of  coal  or  affects  more 
than  two  acres  shall  maintain,  on  the 
site  of  the  extraction  operation  and 
available  for  inspection,  documents 
which  show— 

(a)  A  description  of  the  construction 
project; 

(b)  The  exact  location  of  the  con- 
struction, right-of-way  or  the  bound- 
aries of  the  area  which  will  be  directly 
affected  by  the  construction;  and 

(c)  The  government  agency  which  is 
providing  the  financing  and  the  kind 
and  amount  of  public  financing,  in- 
cluding the  percentage  of  the  entire 
construction  costs  represented  by  the 
government  financing. 


SUKHATTBt  •— MniAL  PIOOIAM  tMUlA- 
nONS  (PAtn  710-725)  PUtUSHB)  PtfVI- 
OUUY  M  PEDOUL  UOtSTB 

HMCHArm  C— raUMANBIT  liOUlATOlY 
PtOOtAMS  KM  NON-KOBAL  AND  NON- 
MMAN  LANDS 

PART  730— GBIERAL  REQUIREMENTS 

Sec 

790.1  Scope. 

7M.3  Objectives. 

730.4  RespoDSiblllUes. 

730.5  Definitions. 

730.11  Inconsistent    and    more    stringent 
State  laws  and  regulations 

730.12  Requirement    for    regulatory    pro- 
grams in  States. 

AuTBOBiTT  :  Sections  102.  201(c),  501(b), 
503,  504.  505.  and  521  of  Pub.  U  05-87,  91 
SUt.  448.  449(c).  408(b),  470.  471,  473,  and 
504  (SO  D.S.C.  1202.  1211(e>,  1251(b),  1253, 
1254.  1255,  1371). 

(730.1    Scope. 

This  Subchapter  sets  forth  stand- 
ards and  procedures  for  the  submis- 
sion, review,  and  i^proval  or  disap- 
proval of  State  programs,  for  coal  ex- 
ploration and  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-Federal  lands.  In  addition  it 
sets  forth  criteria  and  procedures  for 
amending  approved  programs,  substi- 
tuting Federal  enforcement  for  State 
enforcement  of  State  programs,  and 
withdrawing  i^proval  of  those  pro- 
grams not  adequately  implemented  or 
maintained.  Requirements  are  also  in- 
cluded for  State  program  grants  and 
for  the  adoption  of  a  Federal  program 
in  a  State  which  does  not  have  a  State 
program  or  which  has  failed  to  imple- 
ment, enforce  or  malntAln  an  Bf>- 
proved  State  program  consistent  with 
this  Subchapter. 

(780.2    Olijcctivcs. 

This  Subchapter  establishes  criteria 
and  procedures  for  — 
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(a)  A  State  to  follow  In  preparing 
and  submitting  a  program  or  a  pro- 
gram amendment; 

(b)  The  review  and  approval  or  dis- 
approval of  programs  and  amend- 
ments; 

(c)  Substituting  Federal  enforce- 
ment of  State  programs  and  withdraw- 
ing approval  of  State  programs; 

(d)  Establishing  a  grants  program  to 
assist  States  in  developing,  administer- 
ing and  enforcing  State  programs;  and 

(e)  The  promulgation,  review,  imple- 
mentation, administration  and  with- 
drawal of  Federal  programs. 

(780.4    BcspoMlbUitica. 

(a)  A  State  that  wishes  to  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands 
within  its  boundaries  shall  submit  to 
the  Regional  Director  a  proposed 
State  program  under  30  CFR  731. 

(b)  A  State  that  wishes  to  receive  a 
program  development  grant  or  an  ad- 
ministration and  enforcement  grant 
shall  submit  its  application  to  the  Re- 
gional Director  under  30  CFR  736. 

(c)  The  Regional  Director  shaU  re- 
ceive and  review  proposed  programs 
and  recommend  i^jproval  or  disi4>prov- 
al  of  the  proposed  programs  to  the  Di- 
rector and  shall  receive,  review  and  I4>- 
prove  grant  applications. 

(d)  The  Director  shall  review  each 
proposed  State  program  and  shall  rec- 
ommend approval  or  disapproval  to 
the  Secretary. 

(e)  The  Secretary  shall  iu;>prove  or 
disapprove  a  proposed  State  program. 

(f )  The  Director  shall  review  and  ap- 
prove or  disi^prove  amendments  to  a 
State  program. 

(g)  The  Director  shall  either  substi- 
tute Federal  enforcement  for  a  State 
program  or  recommend  withdrawal  of 
approval  of  a  State  program  to  the 
Secretary  if  the  State  program  is  not 
properly  administered,  maintained  or 
enforced. 

(h)  The  Secretary  shaU  withdraw  ap- 
proval of  a  State  program  as  recom- 
mended by  the  Director  if  substituted 
Federal  enforcement  will  not  be  an  ef- 
fective remedy. 

(1)  Each  State  having  an  improved 
State  program  shall  implement,  ad- 
minister and  enforce  It  in  accord&mx 
with  the  Act,  the  provisions  of  the 
State  program  as  approved  by  the  Sec- 
retary, and  this  Chapter. 

(j)  The  Director  shall  promulgate 
and  implement  a  Federal  program 
under  Part  736  of  this  Chapter  for  a 
State  that  does  not  have  an  approved 
State  program  or  for  a  State  whose  ap- 
proved program  has  been  withdrawn 
by  the  Secretary  because  it  has  not 
been  properly  administered,  main- 
tained or  enforced. 
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|7MJ    DeAnitkMH. 

As  used  In  this  Subchapter  unless 
otherwise  Indicated  CoTisi3tent  with 
and  in  accortlance  vfiUi  mean: 

(a)  With  regard  to  the  Act,  the  SUte 
laws  and  regulations  are  no  less  strin- 
gent than,  meet  the  minimum  require- 
ments of  and  include  all  applicable 
provisions  of  the  Act. 

(b)  With  regard  to  the  Secretary's 
regulations,  the  State  laws  and  regula- 
tions are  no  less  stringent  than  and 
meet  the  applicable  provisions  of  the 
regulations  of  this  Chapter. 

9  7M.t1     Inconsistent   mod    more   ftrinfent 
Stete  laws  and  regulations. 

(a)  No  State  law  or  regulation  shall 
be  superseded  by  any  provision  of  the 
Act  or  the  regulations  of  this  Chapter, 
except  to  the  extent  that  the  State 
law  or  regulation  is  less  stringent 
than,  or  precludes  implementation  of, 
requirements  of  the  Act  or  this  Chap- 
ter. The  Director  shall  publish  in  the 
PsontAL  Racism  any  State  law  or 
regulation  determined  by  the  Director, 
with  the  concurrence  of  the  Solicitor, 
to  be  inconsistent  with  the  Act  or  this 
Chapter. 

(b)  Any  State  law  or  regtilation 
which  provides  for  more  stringent 
land  use  and  environmental  controls 
and  regulations  of  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  than  do  the  provisions 
of  the  Act  and  this  Chapter,  or  which 
provides  for  the  control  and  regulation 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  for 
which  no  provision  is  contained  In  the 
Act  or  this  Chapter,  shall  not  be  con- 
strued to  be  inconsistent  with  the  Act 
or  this  Chapter. 

S7M.12     Rc^oircnwnt  for  regulatory  pro- 
In  States. 


(a)  Not  later  than  June  3.  1980,  for 
each  State  in  which  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  are  or  may  be  conduct- 
ed on  non-Federal  and  non-Indian 
land,  either  a  State  program  or  a  Fed- 
eral program  adopted  under  this  Sub- 
chapter shall  be  in  effect.  However, 
the  Inability  of  a  State  to  take  any 
action  the  purpose  of  which  is  to  pre- 
pare, submit  or  enforce  a  State  pro- 
gram, or  any  part  thereof,  because  the 
action  is  enjoined  by  the  Issuance  of 
an  inJ\inction  by  any  court  of  compe- 
tent Jurisdiction  shall  not  result  in  the 
imposition  of  a  Federal  program  for 
regulation  of  surface  coal  mining  and 
reclamation  operations.  Regulation  of 
surface  coal  mining  and  reclamation 
operations  covered  or  to  be  covered  by 
the  State  program  subject  to  an  in- 
junction shaU  be  conducted  by  the 
State  pursuant  to  Section  502  of  the 
Act  until  such  time  as  the  Injunction 
terminates  or  for  one  year  from  Issu- 
of  the  injxinctlon.  whichever  is 
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shorter,  at  which  time  the  require- 
ments of  Sections  503  and  504  shall 
again  be  fully  applicable.  States  in 
which  no  coal  exploration  or  siirface 
coal  mining  and  reclamation  oper- 
ations are  in  existence  or  planned  on 
June  3,  1980,  on  non-Federal  and  non- 
Indian  lands  but  In  which  such  explo- 
ration or  operations  may  occur  at 
some  later  date,  shall  have  a  State  or 
Federal  program  In  effect  before  com- 
mencement of  any  such  exploration  or 
operations. 

(b)  The  SUte  shall  notify  the  Direc- 
tor of  the  issuance  of  any  Injunction 
which  prevents  or  prohibits  the  State 
from  preparing,  submitting  or  enforc- 
ing a  State  program  or  portion  there- 
of. 


PAKT  731— SUBMISSION  OF  STATE 
PtOORAAAS 

Sec 

731.1      Scope. 

781.11  Eligibility. 

731.12  Submission  of  State  procrmms. 

731.18  Standards  and  procedures  for  ap- 
proval of  alternatives  to  provlslona  of 
the  reculatlons  of  this  Chapter. 

781.14  Content  requirements  for  procram 
tubmlaslons. 

AuTHoarrr  :  SecUons  103,  301(c),  601(b) 
and  503(a),  Pub.  L.  9ft-87,  91  Stat.  448. 
449(c).  4«8(b),  470  (30  n.a.C.  1302.  1311(c). 
13Sl(b).  1253). 

f  731.1     Scope. 

This  Part  establishes  standards  and 
procedures  for  the  preparation  and 
submission  of  State  programs. 

(731.11     Eligibility. 

Any  State  in  which  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  are  being  conducted  or 
may  be  conducted  may  submit  a  pro- 
posed State  program  to  the  Regional 
Director  in  whose  region  the  State  is 
l(x^ted. 

I  731.12    Submission  of  State  programs. 

(a)  Not  later  than  August  3,  1979. 
each  State  that  wishes  to  regulate  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within 
its  boundaries  shall  submit  3  copies  of 
a  proposed  program  to  the  Regional 
Director  for  the  region  in  which  that 
State  is  located. 

(b)  States  may  submit  a  proposed 
program  at  any  time  later  than  June 
3,  1980.  if- 

(1)  Implementation  of  a  Federal  pro- 
gram under  30  CFR  736  has  been  com- 
pleted; or 

(2)  There  have  been  no  surface  coal 
mining  and  reclamation  operations 
since  Augiist  3.  1977.  but  coal  explora- 
tion or  surface  coal  mining  operations 
are  anticipated:  or 


(3)  A  State  program  has  been  en- 
Joined  by  a  court  of  competent  Juris- 
diction, in  which  case  the  require- 
ments of  30  CFR  730.12  shall  apply. 

(c)  The  State  shall  retain  stiff Icient 
copies  of  the  program  for  public  in- 
spection under  30  CFR  732.11(a)  and 
30  CFR  732.12(a). 

9  731.13  Standards  and  procedures  for  ap- 
proval of  altematiTcs  to  provisions  of 
the  regulations  of  this  Chapter. 

As  part  of  its  program  submission  or 
as  an  amendment  to  an  approved 
State  program,  a  State  may  request 
approval  for  alternatives  to  the  provi- 
sions of  the  regulations  of  this  Chap- 
ter. For  each  alternative  provision  the 
SUteshaU— 

(a)  Identify  the  provision  in  the  reg- 
ulations of  this  Chapter  for  which  the 
alternative  is  requested: 

(b)  Describe  the  alternative  pro- 
posed and  provide  statutory  or  regula- 
tory language  to  be  used  to  Implement 
the  alternative:  and. 

(c)  Explain  how  and  submit  data, 
analysis  and  Information.  Including 
identification  of  sources,  demonstrat- 
ing— 

(1)  that  the  proposed  alternative  will 
be  in  accordance  with  the  applicable 
provisions  of  the  Act  and  consistent 
with  the  regulations  of  this  Chapter 
and 

(2)  that  the  proposed  alternative  Is 
necessary  because  of  local  require- 
ments or  local  environmental  or  agri- 
cultural conditions. 

1731.14  Content  reqnireiMnts  for  pro- 
gram submissions. 

The  program  shaU  demonstrate  that 
the  State  has  the  capability  of  carry- 
ing out  the  provisions  of  the  Act  and 
this  Chapter  and  achieving  their  pur- 
poses by  providing  a  complete  descrip- 
tion of  the  system  for  implementing, 
administering  and  enforcing  a  State 
program  including,  at  a  minimum  — 

(a)  A  copy  of  the  State  laws  in  effect 
at  the  time  of  submission  of  the  pro- 
gram which  regulate  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations,  a  copy  of  any  State 
regulations  promulgated  to  Implement 
and  enforce  those  State  laws  and  any 
amendments  to  State  laws  and  regula- 
tions which  are  in  the  process  of  en- 
actment and  have  been  determined  by 
the  State  to  be  essential  to  allow  for 
program  approval: 

(b)  Copies  of  other  State  laws  and 
regulations  directly  affecting  the  regu- 
lation of  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations, and  amendments  to  such  other 
laws  or  regulations  which  affect  the 
regulation  of  coal  exploration  and  sur- 
face coal  mining  and  reclamation  oper- 
ations which  are  t>eing  considered  or 
are  pending; 


(c)  A  legal  opinion  from  the  Attor- 
ney General  of  the  State  or  the  chief 
legal  officer  of  the  State  regulatory 
authority  stating  that  the  State  has 
the  legal  authority  or  will  have  legal 
authority  through  enactment  of  new 
laws  and  regulations  or  amendments 
to  laws  and  regulations  which  are  in 
the  process  of  enactment  to  imple- 
ment, administer  and  enforce  the  pro- 
gram and  to  regulate  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  in  accordance  with  the 
Act  and  consistent  with  this  Chapter. 
The  opinion  shall  include  a  section-by- 
sectlon  comparison  of  the  State's  laws 
and  regulations  and  amendments 
which  are  in  the  process  of  enactment 
with  the  Ac;t  and  this  Chapter,  ex- 
plaining any  differences  and  their 
legal  ef  fec;t: 

(d)  A  copy  of  the  legal  dcxmment 
which  designates  one  State  agency  as 
the  regulatory  authority  and  autho- 
rizes that  agency  to  implement,  ad- 
minister and  enforce  a  State  program 
and  to  submit  grant  applications  and 
receive  and  administer  grants  under 
this  Subchapter, 

(e)  A  description,  including  appropri- 
ate charts,  of  the  existing  and  pro- 
posed structural  organization  of  the 
agency  designated  as  the  regtilatory 
authority  and  of  other  agencies  or  ap- 
plicable divisions  or  departments  of 
those  agencries  whlc^h  will  have  duties 
in  the  State  program,  indicating  the 
coordination  sjrstem  between  these 
agencies  and  lines  of  authority  and 
the  staffing  functions  within  each 
agencry  and  between  agencies; 

(f)  A  copy  of  supporting  agreements 
between  agencies  which  will  have 
duties  in  the  State  program; 

(g)  Narrative  descriptions,  flow 
charts  or  other  appropriate  docimients 
indexed  according  to  Sections  and 
Subeecrtions  of  the  Ac;t  and  Sec^ons 
and  Subsections  of  this  Chapter,  of 
the  proposed  systems  f  or— 

(1)  Receiving  notices  of  Intention  to 
explore  and  applicaitlons  for  new,  re- 
vised or  renewed  approvals  for  coai  ex- 
ploration and  permits  for  surface  coal 
mining  and  rec^lamation  operations,  re- 
viewing those  appllcattions,  approving 
or  disapproving  requests  for  explora- 
tion approvals,  permits,  permit  revi- 
sions and  renewals; 

(2)  Assessing  fees  for  permit  I4>pllc»- 
tlons; 

(3)  Implementing,  administering  and 
enforcing  a  ssrstem  of  performance 
bonds  and  liability  insurance  or  other 
equivalent  guarantees; 

(4)  Inspecrting  and  monitoring  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  including 
provisions  for  public  participation  in 
the  process; 

(5)  Enforcing  the  administrative, 
dvll  and  criminal  sanctions  of  State 
laws  and  regulations  for  violation  of 
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any  requirement  of  those  laws  relating 
to  the  regulation  of  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations; 

(6)  Administering  and  enforcing  the 
permanent  program  performaiue 
standards; 

(7)  Assessing  and  collecting  c:ivll  pen- 
alties; 

(8)  Issuing  public  notices  and  hold- 
ing public  hearings; 

(9)  Ccx>rdlnating  issuance  of  permits 
required  imder  the  Act  and  this  Chi^ 
ter  with  other  State,  Federal  and  Icxsl 
agencies; 

(10)  Consviltlng  with  State  and  Fed- 
eral agencies  having  responsibility  for 
the  protecTtlon  or  management  of  fish 
and  wildlife  and  related  environmental 
values,  and  historic,  cultural  and  ar- 
cheological  resources; 

(11)  Designating  lands  imsultable  for 
surface  cx>al  mining  operations,  includ- 
ing provisions  for  terminating  those 
designations  and  for  public  participa- 
tion In  the  designation  prcxess; 

(12)  Monitoring,  reviewing  and  en- 
forcing restrictions  against  direct  and 
indirect  financial  interests  of  State 
employees  in  surface  coal  mining  and 
reclamation  operations; 

(13)  Training,  examining  and  certify- 
ing blasters,  except  that  no  State  pro- 
gram is  required  to  Implement  this 
provision  untO  six  months  after  the 
Federal  regulations  for  the  provision 
have  been  promulgated; 

(14)  Providing  for  public  participa- 
tion In  the  development,  revision  and 
enforcement  of  State  regulations,  the 
State  program,  and  permits  under  the 
State  program; 

(15)  Providing  administrative  and  Ju- 
dicial review  of  actions  provided  for  in 
the  State  program  incUidtng  inspec- 
tion and  enforcement  actions;  and 

(16)  Providing  a  small  operator  as- 
sistance program  consistent  with  Part 
795  of  this  Chapter. 

(h)  Statistical  information  describ- 
ing coal  exploration  and  surface  coal 
mining  and  reclamation  operations  In 
the  State,  adequate  to  demonstrate 
that  the  prcjvisions  of  the  State  pro- 
gram and  the  resources  available  to  it 
are  sufficient  when  compared  to  the 
current  and  projected  coal  mining  ac- 
tivities in  the  State.  Such  Information 
may  include— 

(1)  Tonnage  of  coal  prochiced  azmu- 
ally  for  each  of  the  three  years  prior 
to  submission  of  the  proposed  pro- 
gram, for  both  tmdergrotmd  and  sur- 
face mining  activities,  according  to 
type  of  mining,  such  as  contour,  area, 
mountalntop  removal  or  undergrotmd 
with  the  source  of  the  Inf  onnatlon; 

(2)  Nimiber  of  mines  producing  coal 
during  each  of  the  three  years  prior  to 
submission  of  the  propdted  program, 
for  both  undergroiind  azKi  surface 
mining  activities.  aooonUng  to  the  type 
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of  coal  prodiKed  (bitimilnous,  anthra- 
cite or  lignite); 

(3)  Acreage  ^proved  or  permitted 
for  coal  exploration  and  underground 
and  surface  mining  acrtlvltles  during 
eacdi  of  the  three  years  prior  to  sub- 
mission of  the  proposed  program; 

(4)  A  m^  showing  the  geographic 
distribution,  by  county,  of  existing  un- 
derground and  siu^ace  mining  ac:tivl- 
ties,  for  the  period  Immediately  pre- 
ceding submission  of  the  proposed  pro- 
gram; 

(5)  Nimiber  of  applications  for  per- 
mits, revisions  and  renewals  of  permits 
for  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  re- 
ceived by  the  State  agency  annually 
for  each  of  the  three  years  preceding 
submission  of  the  proposed  program; 

(6)  Frequency  of  State  inspec;tions 
for  each  permit  during  the  interim 
regulatory  program  imder  Subc^hapter 
B  of  this  Chapter; 

(7)  Nimiber  of  coal  exploration  oper- 
ations and  underground  and  surface 
mining  activities  under  permit  and  ac- 
tively mined,  the  number  of  explora- 
tion operations  and  permits  being  ao- 
tively  reclaimed  and  the  nimiber  of 
permits  on  which  reclamation  activi- 
ties are  virtually  ccnnplete  (except  for 
the  growth  of  required  vegetation  at 
the  end  of  the  month  preceding  sub- 
mission); and 

(8)  Projections,  if  available  from  ex- 
isting studies,  of  the  annual  coal  pro- 
duction and  geographic  distribution  of 
coal  exploraticm  and  surface  coal 
mining  and  reclamation  operations, 
for  the  next  3  to  6  years  after  the  date 
of  sulnnisslon  of  the  proposed  pro- 
gram, or  the  period  encompassed  by 
exlstbig  studies,  according  to  tonnage, 
tjrpe  of  ooal  proctuoed  and  whether 
prcxluctlcm  will  be  by  imderground  or 
surface  mining  activities. 

(1)  A  simunary  table  of  the  existing 
and  proposed  State  program  staff, 
showing  Job  functions,  titles  and  re- 
quired Job  experience  and  tralnlnr. 

(J)  A  description  of  how  the  staffing 
proposed  for  the  State  program  wUl  be 
adequate  to  carry  out  the  functions, 
including  permitting,  lnq>ection  and 
legal  acrtions  for  the  proJec;ted  worit- 
load  to  ensure  that  coal  exploraticm 
and  surface  coal  mining  and  reclama- 
tion operations  will  be  regulated  in  ac- 
cordance with  the  requirements  of  the 
Act  and  this  Chi4>ter. 

(k)  An  explanation  of  projected  use 
of  professional  and  technical  person- 
nel that  are  available  to  the  regula- 
tory authority  from  other  agencies  in- 
cluding the  information  required  In 
Subsection  781.14(1); 

(1)  A  descrlpticm  of  the  actual  capital 
and  operating  budget,  including  source 
of  ftmds.  used  or  proposed  to  adminis- 
ter the  State  program  for  the  prior 
and  current  Oacal  years,  and  the  pro- 
jected annual  budget  for  each  of  the 
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next  2  fisaU  years.  aasumln«  supple- 
menUd  funding  puniuuit  to  an  ap- 
proved State  procram  and  granta 
under  30  CFR  738; 

(m)  A  description  of  the  existing  and 
proposed  physical  resources  for  use  In 
the  program,  such  as  vehicles  and 
equipment  and  office  and  laboratory 
space.  Including  office  locations; 

(n)  A  description  of  special  environ- 
mental protection  performance  stand- 
ards and  performance  bond  provisions. 
11  any.  of  the  State  for  the  purpose  of 
regulating  anthracite  siirface  coal 
mining,  as  provided  in  Section  529  of 
the  Act.  and  30  CFR  785.11.  809.  and 
820; 

(o)  A  brief  description  of  the  other 
programs  administered  by  the  regula- 
tory authority:  and, 

(p)  Such  other  information  as  the 
Director  may  require  relating  to  the 
descriptions  and  demonstrations  re- 
quired by  a  State  under  30  CFR  731.13 
and  this  Section. 


PAIT  732— PIOCEOURES  AND  CRITE- 
UA  FOt  AfflOVAL  OR  DISAP- 
PtOVAL  Of  STATE  PtOOtAM 
SUBMISSIONS 

Sec 

732.1      Scope. 

732.4      ResponsfbOlty. 

732.11    R«v1«w  by  the  Regional  Director. 

73X12  Notice  umI  public  hearing  require- 
ments. 

78X13    Decision  by  the  Secretary. 

732.14    ReBubmloBion  of  State  programs. 

73X15  Criteria  for  approval  or  disapproval 
of  programs. 

732.16  Terms  and  conditions  for  State  pro- 
grams. 

73X17    State  program  amendments. 

AoTHoarrr  :  SecUons  102.  201(c),  SOl(b). 
503.  500,  507.  508.  509.  510.  511.  51X  513.  514. 
515.  51«.  517.  518,  519.  521,  and  522.  Pub.  L. 
»»-<7.  91  Stat.  448.  449(c).  488(b).  470.  473. 
474.  478.  479.  480.  483.  484.  485.  48«.  495.  498. 
499.  501.  504.  and  507  (30  D.S.C.  120X 
1211(C).  12Sl(b).  1253  1258.  1257.  1258.  1259. 
1380.  1281.  128X  1283.  1284.  1285.  1288.  1287. 
1288.  1289.  1271.  and  1272). 

i  73X1     Scope. 

This  Part  sets  forth  criteria  and  pro- 
cedures for  decisions  to  approve  or  dis- 
approve submissions  of  State  pro- 
grams and  program  amendments.  In- 
cluding requirements  for  public  par- 
ticipation in  the  process  of  approval  or 
dlsapprovaL 

1 7SX4     ResponsibiUty. 

(a)  The  Regional  Director  and  the 
Director  shall  review  program  submis- 
sions, receive  public  comments,  hold 
public  hearings,  and  the  Director  shall 
recommend  approval  or  disapproval  of 
programs  to  the  Secretary. 

(b)  The  Secretary  shall  approve  or 
disapprove  programs. 
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(c)  The  Director  shall  review  and  ap- 
prove or  disapprove  program  amend- 
ments. 

97S2.11     Rericw  by  the  Regional  Director. 

(a)  Immediately  upon  receipt  of  a 
proposed  State  program,  the  Regional 
Director  shall  publish  in  the  Fkdkrai. 
RiciSTOt  and  in  a  newspaper  of  gener- 
al circulation  in  the  State  a  notice 
meeting  the  following  requirements: 

(1)  The  notice  shall  Include  the  date 
of  the  submission  of  the  program  and 
a  summary  of  the  program's  contents. 
It  shall  also  indicate  that  the  full  text 
of  the  program  submission  is  available 
for  review  during  regular  business 
hours  at  the  office  of  the  Regional  Di- 
rector and  at  the  central  office  and 
each  field  office  of  the  state  agency  re- 
sponsible for  the  submission,  and  that 
a  file  for  public  comments  is  available 
for  review  by  the  public  at  the  Office 
of  the  Regional  Director. 

(2)  The  notice  shall  Include  the  loca- 
tion of  each  office  within  the  State 
where  copies  of  the  program  submis- 
sion are  available  for  review. 

(3)  The  notice  shall  Indicate  that  the 
program  is  being  reviewed  by  the  Re- 
gional Director  and  shall  afford  inter- 
ested persons  30  days  from  the  date  of 
publication  of  the  notice  to  submit 
written  comments. 

(4)  The  notice  shall  set  a  date  30 
days  from  publication  of  the  notice  for 
a  public  review  meeting  to  discuss  the 
program  submission  and  its  complete- 
ness. It  shall  also  identify  the  location 
In  the  State  where  the  meeting  will  be 
held. 

(b)  Within  60  days  after  receipt  of  a 
program,  the  Regional  Director,  after 
considering  the  public  comments,  re- 
sults of  the  public  review  and  other 
relevant  information,  shall  determine 
whether  the  program  submission  con- 
tains all  of  the  elements  required  by 
Section  731.14  and  shall  publish  the 
determination  In  the  Pkdkbal  Raois- 
RR.  If  the  program  contains  the  ele- 
ments required  by  Section  731.14,  the 
submission  is  complete. 

(c)  If  one  or  more  required  elements 
are  missing,  the  Regional  Director 
shall  identify  the  missing  elements  to 
the  State  and  in  the  notice  In  the  Pn>- 
KKAL  Raoismi. 

(d)  If  missing  parts  are  identified, 
the  State  shall  make  appropriate  addi- 
tions and  may  make  m(xliflcations  and 
shall  return  the  submission  including 
enacted  laws  to  the  Regional  Director 
for  review  no  later  than  November  15. 
1979.  Program  submissions  that  do  not 
contain  all  required  and  fully  enacted 
laws  and  regulations  by  November  15. 
1979.  will  be  disapproved  pursuant  to 
the  procedures  for  the  Secretary's  ini- 
tial decision  in  Section  732.13.  Initial 
disapproval  does  not  preclude  resub- 
mission pursiiant  to  Section  732.13(f). 


9  7SX12    Notice    and    pablk    bearing    re- 
quirements. 

(a)  Following  opportunity  for  addi- 
tions and  modifications  but  no  later 
than  November  20.  1979.  the  Regional 
Director  shall  publish  in  the  Fkdksal 
Rbqistsb  and  in  a  newspaper  of  gener- 
al circulation  in  the  State  a  notice 
meeting  the  following  requirements: 

( 1 )  The  notice  shall  Include  the  date 
of  submission  of  the  program  and  any 
additions  or  modifications,  the  date  of 
the  Regional  Director's  determination 
of  completeness,  a  summary  of  its  con- 
tents and  indicate  that  it  is  available 
for  inspection  during  regular  business 
hours  at  the  office  of  the  Regional  Di- 
rector and  at  the  central  office  and 
each  field  office  of  the  State  agency 
responsible  for  the  submission.  In  ad- 
dition, the  notice  in  the  Pkdkral  Rco- 
I8TKR  shall  include  the  complete  text 
of  the  proposed  or  enacted  State  stat- 
utes and  regulations  in  the  proposed 
State  program. 

(2)  The  notice  shall  include  the  l<x»- 
tion  of  each  office  within  the  State 
where  copies  of  the  program  submis- 
sion are  available  for  review. 

(3)  The  notice  shall  afford  interested 
persons  an  opportunity  to  submit,  in 
writing  to  the  Regional  Director,  data 
and  comments  on  the  program.  The 
comment  perlcxl  shall  end  on  a  date 
following  the  public  hearing  scheduled 
to  be  held  under  Paragraph  (b)  of  this 
Section,  and  that  date  shall  be  includ- 
ed in  the  notice. 

(4)  The  notice  shall  identify  the 
time  and  Icxation  within  the  State  at 
which  the  Office  will  hold  the  public 
hearing  under  Paragraph  (b)  of  this 
Section. 

(b)  A  public  hearing  shaU  be  held  by 
the  Regional  Director  no  sooner  than 
30  days  following  the  publication  of 
the  notice  required  by  Paragraph  (a) 
of  this  Section.  The  hearing  shall  be 
Informal  and  follow  legislative  proce- 
dures. 

( 1 )  The  format  and  the  rules  of  pro- 
cedure for  each  hearing  shall  be  deter- 
mined by  the  Regional  Director  and 
published  in  the  notice  required  by 
Subsection  732.12(a). 

(2)  If  enacted  laws  and  regulations 
are  not  submitted  as  part  of  the  pro- 
gram submission  on  or  before  Novem- 
ber 15,  1979.  the  public  hearing  wUl 
still  be  held  but  the  program  shall  be 
disapproved  pursuant  to  the  proce- 
dures for  the  Secretary's  initial  deci- 
sion in  Section  732.13. 

(c)  Copies  of  written  comments  shall 
be  available  for  public  inspection  and 
copjing  at  the  offices  of  the  Regional 
Director  and  the  State  agency  respon- 
sible for  submitting  the  program. 

(d)  Upon  completion  of  the  hearing, 
the  transcript,  written  presentations, 
exhibits,  and  copies  of  aU  comments 
shall  be  transmitted  by  the  Regional 
Director  to  the  Director,  together  with 


a  recommended  decision  from  the  Re- 
gional Director. 

(e)  Upon  receipt  of  the  Regional  Di- 
rector's recommendation,  the  Director 
shall  (»n8lder  all  relevant  Information 
including  information  obtained  from 
public  hearings  and  (x>mments,  and 
shall  recommend  to  the  Secretary  that 
the  program  be  ^proved  or  dlsi^ 
proved,  in  whole  or  in  part.  The  rec- 
ommended decision  shall  specify  the 
reasons  for  the  recommendation. 

}  722.13    Decision  by  the  Secretary. 

(a)  After  consideration  of  the  infor- 
mation accompanying  the  Director's 
recommendation  and  the  Director's 
recommendation  and  findings,  the 
Secretary  shall  issue  to  the  State  in 
writing,  either  a  decision  approving  or 
an  Initial  decision  disapproving  the 
State  program.  In  whole  or  In  part. 

(b)  A  program  shall  not  be  approved 
until  the  Secretary  has— 

(1)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the 
heads  of  other  Federal  agencies  con- 
cerned with  or  having  special  exper- 
tise relevant  to  the  program  as  pro- 
posed; and 

(2)  Obtained  written  concurrence  of 
the  Administrator  of  the  Environmen- 
tal Protection  Agency  with  respect  to 
those  aspects  of  a  State  program 
which  relate  to  air  or  water  quality 
standards  promulgated  under  the  au- 
thority of  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C. 
Section  1251  et  seq.),  or  the  Clean  Air 
Act,  as  amended  (42  UwS.C.  Section 
7401  etseq.). 

(c)  The  Secretary's  decision  shall  in- 
clude the  findings  upon  which  it  is 
based  and  shall  be  mailed  to  the  State. 

(d)  The  Secretary  shall  issue  his  de- 
cision within  6  months  of  the  Regional 
Director's  receipt  of  a  program  sub- 
mission. 

(e)  All  decisions  approving  or  disap- 
proving a  program,  in  whole  or  in  part, 
shall  be  published  In  the  Fkdksal  Rbg- 
isTKR.  indicatting.  in  the  event  of  disap- 
proval, that  the  State  has  60  days  to 
submit  a  revised  program  for  consider- 
ation. 

(f)  If  the  Secretary  disapproves  a 
program.  In  whole  or  in  part,  the  State 
shaU  have  60  days  from  the  date  of 
publication  of  the  Pkdkral  Rcoistkr 
notice  to  submit  a  revised  program  to 
the  Regional  Director  for  reconsider- 
ation. The  procedures  of  Section 
732.12  will  then  apply  to  the  revised 
State  program,  except  that  the  time 
allowed  between  publication  of  notice 
and  the  public  hearing  for  public 
review  and  comment  may  be  short- 
ened to  not  less  than  15  days.  The  Sec- 
retary shall  either  approve  or  disap- 
prove the  revised  program,  within  60 
days  from  the  date  of  submission  of 
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the  revised  program  and  publish  that 
decision  and  reasons  for  the  decision 
in  the  Fkdkral  Rsgistkr.  A  decision 
disapproving  the  revised  program  con- 
stitutes the  final  decision  by  the  De- 
partment disapproving  that  program 
submission  in  its  entirety. 

(g)  If  a  revised  State  program  is  not 
submitted  by  a  State  within  sixty  days 
of  an  Initial  disapproval  under  Subsec- 
tion 732.13(a),  the  Secretary  shall  dis- 
approve the  Initial  program  submis- 
sion In  its  entirety.  This  decrision  shall 
constitute  the  final  decision  by  the 
Secretary.  This  dec^ion  and  the  basis 
for  it  shall  be  published  in  the  Fkdkr- 
al Rkgistkr. 

(h)  A  decision  by  the  Secretary  ap- 
proving a  program  submission  estab- 
lishes a  State  program  for  the  State 
which  submitted  it  and  constitutes  the 
final  decision  by  the  Department.  The 
State  program  becomes  effective  on 
the  date  of  publication  of  the  decision 
In  the  Fkdkral  Rkgistkr  as  required 
by  Paragraph  (e).  The  Secretary  shall 
not  give  his  approval  unless  the  pro- 
gram submission  can  be  approved  in 
whole. 

(1)  The  Secretary  may  conditionally 
approve  a  State  program  where  the 
program  is  found  to  have  minor  defi- 
ciencies, provided: 

(1)  The  deficiences  are  of  such  a  size 
and  nature  so  as  to  render  no  part  of  a 
proposed  State  program  incomplete; 

(2)  The  State  has  initiated  and  is  ac- 
tively proceeding  with  steps  to  correct 
the  deficiencies: 

(3)  The  State  agrees  in  writing  to 
correcrt  such  deficiencies  within  a  time 
established  by  the  Secretary  and 
stated  in  the  conditional  approval; 
and. 

(4)  The  conditionally  ^proved  State 
program  shall  terminate  If  the  defi- 
ciencies have  not  been  corrected  by 
the  date  set  forth  in  the  Seciretary's 
decision  under  Paragraph  (1X3)  above. 

9  7SX14    Resubmlsalon  of  State  programs. 

If,  by  a  final  decision,  the  program  is 
disapproved,  the  State  may  submit  an- 
other proposed  State  program  to  the 
Regional  Dlrec;tor  at  any  time  after 
implementation  of  a  Federal  program 
for  that  State  under  30  CFR  736.  Re- 
submitted State  programs  must  meet 
the  requirements  of  30  CFR  731.14 
and  win  be  ac;ted  upon  pursuant  to  30 
(TFR  732.11- 732.16. 

9  732.16    CritMia    for   approval    or   disap- 
proral  of  State 


The  Secnetary  shall  not  i4>prove  a 
State  program  unless,  on  the  basis  of 
information  contained  in  the  program 
submission,  comments,  testimony  and 
written  presentations  at  the  public 
hearings,  and  other  relevant  informa- 
tion, the  Secn^tary  finds  that— 

(a)  The  program  provides  for  the 
State  to  carry  out  the  provisions  and 
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meet  the  purposes  of  the  Act  and  this 
Chapter  within  the  State  and  that  al- 
ternative approaches  to  the  require- 
ments of  this  Chapter  which  are  pro- 
posed pursuant  to  30  CFR  731.13  will 
be  in  accordance  with  the  provisions 
of  the  Act  and  consistent  with  the  reg- 
ulations of  this  Chapter, 

(b)  The  State  regulatory  authority 
has  the  authority  under  State  laws 
and  regulations  pertaining  to  coal  ex- 
ploration and  surface  coal  mining  and 
reclamation  operations  and  the  State 
program  includes  provisions  to  — 

(1)  Implement,  administer  and  en- 
force all  i4?pllc»ble  requirements  con- 
sistent with  Subchapter  K  of  this 
(Chapter. 

(2)  Implement,  administer  and  en- 
force a  permit  system  consistent  with 
the  regulations  of  Subchapter  O  of 
this  Chapter  and  prohibit  surface  coal 
mining  and  reclamation  operations 
without  a  permit  issued  by  the  regula- 
tory authoritjr. 

(3)  Regulate  coal  exploration  con- 
sistent with  30  CFR  776  and  815  and 
prohibit  coal  exploration  that  does  not 
comply  with  30  CFR  776  and  815; 

(4)  Require  that  persons  extracting 
coal  inc:idental  to  government  fi- 
nanced construc;tion  maintain  infor- 
mation on  site  consistent  with  30  CFR 
707; 

(5)  Enter,  inspect  and  monitor  all 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  and  non-Federal  land 
within  the  State  consistent  with  the 
requirements  of  Section  517  of  the  Act 
and  Subch^>ter  L  of  this  Chapter, 

(6)  Implement,  administer  and  en- 
force a  system  of  performance  bonds 
and  liability  Insurance,  or  other  equiv- 
alent guarantees,  consistent  with  the 
requirements  of  Subchapter  J  of  this 
Chapter, 

(7)  Provide  for  dvll  and  criminal 
sanctions  for  violations  of  the  State 
law,  regulations  and  conditions  of  per- 
mits and  exploration  approvals  inc^lud- 
Ing  civil  and  criminal  penalties  in  ac- 
c»rdance  with  Section  518  of  the  Act 
and  consistent  with  30  CFR  845.  in- 
cluding the  same  or  similar  prcxedural 
requirements; 

(8)  Issue,  modify,  terminate  and  en- 
force notices  of  violation,  cessation 
orders  and  show  cause  orders  in  ac- 
cordance with  Secrtion  521  of  the  Act 
and  consistent  with  the  requirements 
of  Subchapter  L  of  this  Chapter,  in- 
cluding the  same  or  similar  procedural 
requirements; 

(9)  Designate  areas  as  unsuitable  for 
surface  coal  mining  consistent  with 
Subchapter  F  of  this  Chapt^-, 

(10)  Provide  for  public  participation 
in  the  development,  revision  and  en- 
forcement of  State  regulations  and  the 
State  program,  consistent  with  public 
participation  requirements  of  the  Act 
and  this  Chapter. 
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(11)  Monitor,  review  and  enforce  the 
prohibition  a«alnst  Indirect  or  direct 
flnAncl&l  interests  In  coal  mining  oper- 
ations, by  employees  of  the  State  regu- 
latory authority,  consistent  with  30 
CFR  705; 

(12)  Require  the  tr&inlng.  examina- 
tion and  certification  of  persons  en- 
gaged In  or  responsible  for  blasting 
and  the  use  of  explosives  consistent 
with  reg\ilatlons  Issued  by  the  Secre- 
tary, except  that  no  State  program  is 
required  to  Implement  this  provision 
until  six  months  after  Federal  regula- 
tions for  this  provision  have  been  pro- 
mulgated; 

(IS)  Provide  for  smaD  operator  as- 
sistance consistent  with  Part  795  of 
this  Chapter 

(14)  Provide  for  the  protection  of 
State  employees  of  the  regulatory  au- 
thority in  accordance  with  the  protec- 
tion afforded  Federal  employees  under 
SecUon  704  of  the  Act: 

(15)  Provide  for  administrative  and 
Judicial  review  of  State  program  ac- 
tions, in  accordance  with  Sections  525 
and  526  of  the  Act  and  Subchapter  L 
of  this  (Chapter,  and 

(16)  Cooperate  and  coordinate  with 
and  provide  dociunents  and  other  In- 
formation to  the  Office  under  the  pro- 
visions of  this  Chapter. 

(c)  The  State  laws  and  regiilations 
and  the  State  program  do  not  contain 
provisions  which  would  Interfere  with 
or  preclude  implementation  of  those 
in  the  Act  and  this  Chapter. 

(d)  The  State  regulatory  authority 
and  other  agencies  having  a  role  in  the 
State  program  have  sufficient  legal, 
technical  and  administrative  personnel 
and  sufficient  funding  to  implement, 
administer  and  enforce  the  provisions 
of  the  program,  the  requirements  of 
Paragraph  (b)  of  this  Section,  and 
other  applicable  State  and  Federal 
laws. 


I7S2.16    T( 


and   coiMiitioiu   for  State 


Terms  and  conditions  for  the  imple- 
mentation, administration  and  oper- 
ation of  a  State  program  may  be  estab- 
lished by  the  Director  as  necessary,  in- 
cluding, but  not  limited  to— 

(a)  Establishing  a  system  for  regu- 
larly reporting  to  the  Office  informa- 
tion collected  by  the  State  regulatory 
authority  in  the  conduct  of  the  State 
program;  and 

(b)  Providing  the  Office  with  aooeai 
to  books  and  records  of  the  regulatory 
authority  upon  request. 

1 7S2.17     State  prograin  uncndmenta. 

(a)  This  Section  applies  to  any  alter- 
ation of  an  approved  State  program 
whether  accomplished  on  the  initia- 
tive of  the  State  regulatory  authority 
or  the  Director.  Such  alterations  are 
referred  to  In  this  Section  as  amend- 
ments'. 


(b)  The  State  regulatory  authority 
shall  promptly  notify  the  Director.  In 
writing,  of  any  significant  events  or 
proposed  changes  which  affect  the  im- 
plementation, administration  or  en- 
forcement of  the  approved  State  pro- 
gram. At  a  minimum,  notification 
shall  be  required  for— 

(1)  Changes  in  the  provisions,  scope 
or  objectives  of  the  State  program; 

(2)  (Changes  in  the  authority  of  the 
regulatory  authority  to  Implement,  ad- 
minister or  enforce  the  approved  pro- 
gram; 

(3)  Changes  in  the  State  law  and 
regulations  from  those  contained  in 
the  approved  State  program; 

(4)  Significant  changes  in  staffing 
and  resources  of  the  regulatory  au- 
thority and  divisions  or  departments 
of  other  agencies  with  duties  In  the 
approved  program; 

(5)  Changes  in  agreements  between 
the  regulatory  authority  and  other 
agencies  which  have  duties  in  the  ap- 
proved program; 

(6)  Significant  changes  In  funding  or 
budgeting  relative  to  the  approved 
program;  and 

(7)  Significant  changes  in  the 
number  or  size  of  coal  exploration  or 
siirface  coal  mining  and  reclamation 
operations  in  the  State. 

(c)  Within  30  days  of  receipt  of  noti- 
fication. In  writing,  of  events  or  pro- 
posed changes  that  may  require  a 
State  program  amendment,  or  when- 
ever the  Director  t>ecomes  aware  of 
conditions  described  In  Paragraph  (e) 
of  this  Section,  the  Director  shall  de- 
termine whether  a  State  program 
amendment  Is  required  and  notify  the 
State  regulatory  authority  of  the  deci- 
sion. 

(d)  The  Director  shall  promptly 
notify  the  State  regulatory  authority 
of  all  changes  in  the  Act  and  the  Sec- 
retary's regulations  which  will  require 
an  amendment  to  the  State  program. 

(e)  State  program  amendments  may 
be  required  when— 

(1)  As  a  result  of  changes  in  the  Act 
or  regulations  of  this  Chapter,  the  ap- 
proved State  program  no  longer  meets 
the  requirements  of  the  Act  or  this 
Chapter,  or 

(2)  Conditions  or  events  change  the 
implementation,  administration  or  en- 
forcement of  the  State  program;  or 

(3)  Ck)ndltions  or  events  indicate 
that  the  approved  State  program  no 
longer  meets  the  requirements  of  the 
Act  or  this  Chapter. 

(f)  If  the  Director  determines  that  a 
State  program  amendment  is  required, 
the  State  regulatory  authority  shall, 
within  60  dajrs  after  notification  of 
that  decision,  submit  to  the  Director  a 
written  amendment  designed  to  rees- 
tablish a  State  program  that  meets 
the  requirements  of  the  Act  and  this 
Chapter. 


(1)  If  the  State  regulatory  authority 
does  not  propose  an  amendment 
within  60  days  from  the  receipt  of  the 
notice,  or  the  amendment  Is  not  ap- 
proved under  this  Paragraph,  the  Di- 
rector shall  begin  proceedings  under 
30  CJFR  733.  to  either  enforce  that 
part  of  the  State  program  affected  or 
withdraw  approval.  In  whole  or  in 
part,  of  the  State  program  and  imple- 
ment a  Federal  program. 

(2)  The  procedures,  time  schedules 
and  criteria  for  approval  or  disapprov- 
al of  an  amendment  shall  be  the  same 
as  required  in  Sections  732.12,  732.13 
and  732.15  for  approval  or  disapproval 
of  a  State  program,  except  that  the 
Director  may  approve  or  disapprove 
the  amendment  to  the  program  rather 
than  the  Secretary. 

(g)  Whenever  changes  to  laws  or  reg- 
ulations that  make  up  the  approved 
State  program  are  proposed  by  the 
State,  the  State  shall  Immediately 
submit  the  proposed  changes  to  the 
Director  as  an  amendment.  No  such 
change  to  laws  or  regulations  shall 
take  effect  for  purposes  of  a  State  pro- 
gram until  approved  as  an  amend- 
menL 


PART  733— MAINTENANCE  Of  STATE 
PROGRAMS  AND  PROCEDURES 
FOR  SUBSTITUTING  FEDERAL  EN- 
FORCEMENT Of  STATE  PROGRAJMS 
AND  WITHDRAWING  APPROVAL 
Of  STATE  PROGRAMS 

Sec 

7U.1      Soope. 

7U.4       R««ponsfbUltlea. 

733.11  0«n«r«J  rwiulremenU  for  maintain- 
ing SttLle  procrams. 

733.12  ProceduTM  for  substituting  Federal 
enforcement  of  State  prognuna  or  wltta- 
drawlns  approval  of  State  progrsins. 

733.13  Criteria  for  substltuUns  Federal  en- 
forcement for  State  programs  or  with- 
drawing approval  of  State  programa 

AtrrRoairr  :  Sections  103,  301.  Ml(b). 
503.  MM.  517.  and  531  of  Pub.  L.  96-87,  91 
Stat.  448.  449.  488(b).  470.  471.  498,  and  504 
(30  V&C.  1303,  1311,  1251(b).  1253.  1264. 
1367.  and  1271). 

1733.1     Scope. 

This  Part  establishes  requirements 
for  the  maintenance  of  State  pro- 
grams and  procedures  for  substituting 
Federal  enforcement  of  State  pro- 
grams and  withdrawing  approval  of 
State  programs. 

i  733.4     RcsponsibUhlca. 

(a)  The  State  regulatory  authority  is 
responsible  for  implementing,  enforc- 
ing and  maintaining  an  approved 
State  program,  except  where  the  Di- 
rector has  assumed,  by  subctitutlon. 
that  responsibility  under  this  Part. 


(b)  The  Regional  Director  is  respon- 
sible for  monitoring  the  State  pro- 
gram. The  Director  is  responsible  for 
Federally  enforcing  and  maintaining 
State  programs  and  recommending 
that  the  Secretary  withdraw  approval 
of  State  programs  not  maintained,  ad- 
ministered or  enforced,  as  provided  for 
in  the  Act  and  this  Chapter. 

(c)  The  Secretary  is  responsible  for 
withdrawing  approval  of  State  pro- 
grams as  recommended  by  the  Direc- 
tor if  substituted  Federal  enforcement 
wiU  not  be  an  effective  remedy. 

1733.11  Oneral  requiremenU  for  main- 
taining State  programs. 

States  with  an  approved  SUte  pro- 
gram shall  implement,  administer,  en- 
force and  maintain  it  in  accordance 
with  the  Act,  this  Chapter  and  the 
provisions  of  the  approved  State  pro- 
gram. 

1733.12  Procedures  for  sobsitituUng  Fed- 
eral enforcement  of  State  programs  Or 
withdrawing    approval    of    State    pro- 


(a)  Evaluation 

(1)  The  Director  shall  evaluate  the 
administration  of  each  state  program 
at  least  annually. 

(2)  Any  interested  person  may  re- 
quest the  £>irector  to  evaluate  a  State 
program.  The  request  shall  set  forth  a 
concise  statement  of  the  facts  which 
the  person  Iwlieves  establishes  the 
need  for  evaluation.  The  Director 
shall  verify  the  aUegatlons  and  deter- 
mine within  60  days  whether  or  not 
the  evaluation  shall  be  made  and  mail 
a  written  decision  to  the  requestor. 

(b)  If  the  Director  has  reason  to  be- 
lieve that  a  State  is  not  effectively  im- 
plementing, administering,  maintain- 
ing or  enforcing  any  part  of  its  i^ 
proved  State  program,  the  Director 
shall  promptly  notify  the  State  regula- 
tory authority  In  writing.  The  Direc- 
tor's notice  shall— 

(1)  Provide  sufficient  information  to 
allow  the  SUte  regulatory  authority 
to  determine  what  portions  of  the  pro- 
gram the  Director  believes  are  not 
being  effectively  Implemented,  admin- 
istered, maintained,  or  enforced; 

(2)  State  the  reasons  for  such  belief: 
and 

(3), Specify  the  time  period  for  the 
State  regulatory  authority  to  accom- 
plish necessary  remedial  actions. 

(c)  The  Director  shall  provide  the 
State  regulatory  authority  an  opportu- 
nity for  an  Informal  conference,  if  re- 
quested within  15  days  of  receipt  of  a 
notification  or  within  15  days  after  the 
expiration  of  the  time  period  specified 
in  Paragraph  (bK3)  of  this  Section. 

(d)  If  an  informal  conference  is  not 
held  under  Paragraph  (c)  of  this  Sec- 
tion, or  if,  following  such  a  conference, 
the  Director  still  has  reason  to  believe 
that  the  SUte  Is  failing  to  adequately 


implement,  administer,  maintain  or 
enforce  a  part  or  all  of  a  SUte  pro- 
gram, the  Director  shall  give  notice  to 
the  SUte  and  to  the  public,  specifying 
the  basis  for  that  belief  and  shall  hold 
a  public  hearing  in  the  SUte  within  30 
days  of  the  expiration  of  the  time 
period  specified  In  Paragraph  (bK3)  of 
this  Section. 

(e)  Upon  completion  of  the  hearing 
under  Paragraph  (d)  of  this  Section 
and  based  on  the  review  of  aU  availa- 
ble information,  including  the  hearing 
transcript,  written  presenUtions  and 
written  comments,  the  Director  shall 
continue  the  SUte  program  as  ap- 
proved, or  if  the  IMrector  finds  that 
the  SUte  has  failed  to  effectively  im- 
plement, administer,  maintain  or  en- 
force part  or  all  of  its  approved  SUte 
program,  and  that  the  SUte  has  not 
adequately  demonstrated  its  capability 
and  Intent  to  administer  the  SUte  pro- 
gram, the  Director  shall  either  - 

(1)  Substitute  for  the  SUte  regula- 
tory authority  direct  Federal  enforce- 
ment of  all  or  part  of  the  SUte  pro- 
gram in  accordance  with  Paragraph  (f ) 
of  this  Section:  or 

(2)  Recommend  to  the  Secretary 
that  he  or  she  withdraw  approval  of 
the  SUte  program,  in  whole  or  in  part, 
in  accordance  with  Paragraph  (g)  of 
this  Section.  The  recommendation 
shaU  be  accompanied  by  all  relevant 
information  and  shaU  include  the  rea- 
sons for  the  reconunendation. 

(f )  SubstitxUed  Federal  enforcement 

(1)  The  Director  shall  give  public 
notice  of  a  finding  under  Paragraph 
(e)  of  this  Section  and  specify  the 
extent  to  which  the  E>irector  is  insti- 
tuting direct  Federal  enforcement  of  a 
SUte  program. 

(2)  During  the  period  beginning  with 
the  public  notice  and  ending  when  the 
SUte  satisfies  the  Director  that  It  will 
enforce  the  SUte  program  effectively, 
the  Director  shaU  enforce  those  por- 
tions of  the  SUte  program  and  any  ad- 
ditional regulations  that  the  Office 
has  adopted  as  necessary  to  enable  the 
Director  to  perform  his  or  her  duties. 
To  the  extent  the  Director  has  as- 
sumed direct  Federal  enforcement  of 
the  SUte  program,  the  Director 
shall— 

(I)  Enforce  any  permit  condition  re- 
quired under  the  Act: 

(II)  Issue  any  new  or  revised  permit 
pursuant  to  any  additional  regulation 
that  the  Director  may  promulgate  at 
the  time  of  assumed  enforcement:  and 

(ill)  Conduct  inspections  and  issue 
notices,  orders  and  assessments  of  pen- 
alties as  may  be  necessary  for  compli- 
ance with  those  permit  conditions,  the 
Act  and  the  SUte  program  in  accord- 
ance with  Subchapter  L. 

(3)  In  the  case  of  a  SUte  permittee 
who  has  met  his  or  her  obligations 
under  an  existing  SUte  permit  and 
who  did  not  willfully  secure  the  issu- 


ance of  that  permit  throu^  fraud  or 
collusion,  the  EHrector  shall  give  the 
permittee  a  reasonable  time  to  con- 
form ongoing  surtBce  mining  and  rec- 
lamation operations  to  the  require- 
ments of  the  Act,  before  suspending  or 
revoking  the  SUte  permit 

(g)  Withdraxping  approval  of  State 
proffram. 

(1)  Upon  recommending  withdrawal 
of  approval  of  a  State  program  to  the 
Secretary,  the  Director  shall  institute 
direct  Federal  enforcement  in  accord- 
ance with  the  requirements  of  Para- 
gnph  (f )  of  this  Section. 

(2)  Upon  receipt  of  the  Director's 
recommendation  and  accompanying 
information  under  Subsection  (eX2)  of 
this  Section  the  Secretary  shall 
either— 

(1)  Withdraw  approval  of  the  State 
program  in  whole  or  in  part  if  the  Sec- 
retary finds  that  failure  by  the  State 
to  administer  or  enforce  part  <»-  all  of 
its  SUte  program  cannot  effectively  be 
remedied  by  Bubstltuticm  of  direct 
Federal  enforcement  for  all  or  part  of 
the  SUte  program,  or 

(ii)  Instruct  the  Director  to  continue 
direct  Federal  enforcement  in  accord- 
ance with  Paragraph  (f)  of  this  Sec- 
tion. 

(3)  The  Secretary  shall  give  public 
notice  of  a  finding  under  Paragraph 
(gX2Ki)  of  this  SectioQ.  and  specify 
the  extent  to  which  approval  of  a 
SUte  program  is  being  withdrawn.  Not 
later  than  the  issuance  of  the  notice, 
the  Director  shall  pn^oee  promulgar 
tion  of,  and  thereafter  prcmulgate  and 
implement  a  Federal  program  for  the 
affected  State,  in  aocordance  with  30 
C:PR736. 

I7SS.13  Oitcrla  for  sabatitntliw  Federal 
enforcemcflt  for  State  pragraaH  or 
withdrawiag   approval    at  State    pro- 


The  record  of  the  State  in  fulfilling 
the  conditions  of  the  original  approval 
or  adjusting  to  new  drcumstanoes,  in 
accordance  with  requirements  of  the 
Act  and  this  (Chapter,  the  hearings 
transcripts,  written  presentations  and 
comments  shall  be  considered  in  evalu- 
ating the  malntenanoe,  administra- 
tion, or  enforcement  of  a  State  pro- 
gram for  purposes  of  determining 
whether  to  substitute  direct  Federal 
enforcement  of  the  State  program  or 
to  withdraw  approval  of  part  or  aU  of 
the  program. 
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ITSCl  Scope. 

This  Part  establishes  standards  and 
procedures  for  the  promulgation,  im- 
plementation, maintenance,  adminis- 
tration, revision  and  termination  of  a 
Federal  program  for  a  State  for  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within 
that  State. 

fTSCJ    ObicctiTca. 

The  objectives  of  this  Part  are  to 
provide  standards  and  procedures  for 
the  Director  to  follow  in  the  promul- 
gation, implementation,  maintenance, 
revision,  administration  and  termina- 
tion of  a  Federal  program  for  coal  ex- 
ploration and  surface  coal  mining  and 
reclsmMition  operations  on  non-Federal 
and  non-Indian  lands  within  a  State 
and  for  public  participation  in  these 
processes,  to  ensure  that  the  reqtilre- 
ments  of  the  Act  and  this  Chapter  are 
met. 

f7SCJ    ReaponsibUitr. 

The  Director  lias  the  responsibility 
to  promulgate.  Implement,  enforce, 
maintain,  revise  and  terminate  Federal 
programs  on  non-Federal  and  non- 
Indian  lands,  in  accordance  with  Sec- 
tion 504  of  the  Act  (30  UJ8.C.  1254).  30 
CPR  733  and  this  Part. 

9  73C.4     Authority. 

(a)  Promulgation  and  implementa- 
tion of  a  complete  Federal  program 
for  a  State  vests  the  Office  with  exclu- 
sive jurisdiction  and  makes  the  Direc- 
tor the  regulatory  authority  for  the 
regulation  and  control  of  all  coal  ex- 
ploration and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  the  State. 

(b)  Promulgation  and  Implementa- 
tion of  a  partial  Federal  program  for  a 
State  vests  the  Director  with  exclusive 
Jurisdiction  and  makes  the  Office  the 
regulatory  authority  for  the  regula- 


tion and  control  of  those  aspects  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations 
covered  by  the  partial  Federal  pro- 
gram. 

I7SC11     General  procedural  reqolrcflWBta. 

(a)  Promtdgation. 

(1)  Not  later  than  June  3.  1980.  the 
Director  shall  promulgate  and,  subject 
to  the  provisions  of  this  Part,  imple- 
ment a  Federal  program  for  a  State  if 
the  Director  reasonably  expects  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  to  exist  on 
non-Federal  and  non-Indian  lands 
within  that  State  at  any  time  before 
June  I9S5,  and  the  State  fails  to— 

(1)  Submit  a  State  program  for  regu- 
lation of  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations on  non-Federal  and  non-Indian 
lands  within  that  State  to  the  appro- 
priate Regional  Director  within  the 
time  provided  in  30  CFR  731.12:  or 

(11)  Resubmit  an  acceptable  State 
program  within  60  days  of  a  notice  of 
disapproval  of  a  State  program  pursu- 
ant to  30  CFR  732.13(f).  The  Director 
shall  not  promulgate  a  Federal  pro- 
gram before  the  expiration  of  the  ini- 
tial period  allowed  for  submission  of  a 
State  program,  as  provided  in  30  CFR 
731.12. 

(2)  The  Director  shall  promulgate  a 
complete  Federal  program  for  a  State 
upon  the  withdrawal  of  approval  of  an 
entire  State  program  under  30  CFR 
733.12. 

(3)  The  Director  shall  promulgate  a 
partial  Federal  program  for  a  State 
upon  the  withdrawal  of  approval  of 
part  of  a  State  program  under  30  CFR 
733. 

(b)  Revision.  The  Director  may 
revise  a  Federal  program  for  a  State,  if 
necessary  to  further  the  purposes  of 
the  Act  and  the  regulations  adopted 
under  the  Act. 

(c)  Termination.  The  Director  shaU 
terminate  appropriate  portions  of  a 
Federal  program  for  a  State,  upon  ap- 
proval of  a  State  program  under  30 
CFR  Parts  731  and  732  that  replaces  a 
complete  or  partial  Federal  program 
for  that  SUte. 

S  7SC12    Public  notice  requirementa. 

Prior  to  the  promulgation  or  revi- 
sion of  a  Federal  program,  the  Direc- 
tor shall  give  public  notice  as  follows: 

(a)  Notice  shall  be  published  in  the 
FSDSRAL  RccisTKR  at  Icast  60  days 
before  the  date  of  the  hearing  re- 
quired under  Section  736.13  and  shall 
include  — 

(1)  A  statement  of  the  bases  and 
purposes  of  the  proposed  program  or 
revision: 

(2)  The  proposed  text  of  the  regula- 
tions of  the  program  or  revision: 

(3)  The  proposed  effective  date  of 
the  program  or  revision; 


(4)  The  location  of  the  Regional 
Office  and  public  office  in  the  capital 
city  of  the  State  where  the  text  of  the 
proposed  program  or  revision  and  any 
supporting  Information  may  be  re- 
viewed or  copied: 

(5)  The  date,  time,  and  location  In 
the  State  where  the  Office  will  hold  at 
least  one  public  hearing  under  the  su- 
pervision of  the  Regional  Director. 

(6)  A  summary  of  the  format  and 
the  rules  of  procedure  of  the  public 
hearing,  as  required  under  Section 
736.13:  and 

(7)  Notice  of  the  opportunity  for 
persons  to  submit,  in  writing,  data  and 
comments  on  the  proposed  promulga- 
tion of  a  Federal  program  to  the  Re- 
gional Director  prior  to  the  public 
hearing  or  at  the  public  hearing. 

(b)  The  Regional  Director  shall  pub- 
lish notice  at  least  once  a  week  for  3 
weeks  within  the  30  days  before  the 
hearing  in  at  least  one  newspaper  of 
general  circulation  in  the  coal  mining 
area  of  the  affected  State.  This  notice 
shall  be  identical  to  the  notice  re- 
quired under  Paragraph  (a)  of  this 
Section,  except  that  a  brief  description 
of  the  contents  of  the  proposed  pro- 
gram or  revision  may  be  substituted 
for  the  proposed  text  of  the  regula- 
tloDs  of  the  program  or  revision. 

9  736.13    Public  comment 

(a)  Comments  shall  be  solicited  by 
the  Director  from  the  Administrator 
of  the  EInvlrorunental  Protection 
Agency,  the  Secretary  of  Agricuilture. 
and  the  heads  of  other  Federal  agen- 
cies concerned  with  or  having  special 
expertise  relevant  to  the  proposed  pro- 
mulgation or  revision  of  the  program. 

(b)  The  Regional  Director  shall  pro- 
vide an  opportunity  for  persons  to 
submit,  in  writing,  data  and  conunents 
on  the  proposed  promulgation  or  revi- 
sion of  a  Federal  program  within  60 
dajrs  after  publication  of  the  notice  in 
the  Fkdzral  Rsgistcr. 

(c)  Before  promulgation  or  revision 
of  a  Federal  program  for  a  State,  the 
Regional  Director  shall  hold  at  least 
one  public  hearing  within  the  State 
for  the  punx»e  of  affording  interested 
persons  an  opportunity  to  submit  data 
and  comments  on  the  proposed  Feder- 
al program  or  revised  Federal  program 
for  the  State.  The  hearings  shall 
follow  legislative  procedures  and  in- 
clude a  presentation  of  the  proposed 
program  or  revision  by  the  Regional 
Director's  office  and  the  compilation 
of  an  open  record  of  the  hearing. 

(d)  Additional  hearings  or  additional 
time  for  submitting  comments  after 
the  hearing  may  be  allowed  by  the  Re- 
gional Director.  If  considered  appropri- 
ate by  the  Regional  Director. 

(e)  Upon  completion  of  the  hearings, 
the  Regional  Director  shall  transmit 
to  the  Director  the  hearing  tran- 
scripts,   exhibits    submitted,    written 


presentations  at  the  hearings,  public 
comment  and  the  Regional  Director's 
recommendation  concerning  the  pro- 
mulgation of  a  Federal  program  or  re- 
vised Federal  program  and  any  pro- 
posed regulations. 

(f)  Copies  of  all  written  comments 
received  and  the  transcripts  of  the 
public  hearing  shall  be  made  available 
for  public  inspection  and  copying  at 
the  office  of  the  appropriate  Regional 
Director  and  at  a  public  office  in  the 
capital  city  of  the  State. 

9  736.14    Director's  dedaion. 

(a)  After  considering  all  relevant  in- 
formation received  under  Section 
736.13.  the  Director  shall  decide 
whether  to  promulgate  or  revise  a 
Federal  program  for  the  State. 

(b)  The  Director  shall  publish  the 
decision  in  the  Federal  R^egistkr.  in- 
cluding a  statement  of  the  basis  and 
purpose  for  the  decision,  the  regula- 
tions of  the  Federal  program  for  the 
State  or  revision  thereof,  and  the  ef- 
fective date  of  the  program  or  revi- 
sion. 

9  7S6.1K    Implementation,  enforcement  and 
maintenance  of  a  Federal  program. 

The  Director  shall  Implement,  ad- 
minister, maintain  and  enforce  a  Fed- 
eral program  or  any  revision  not  later 
than  30  days  after  a  Federal  program 
is  promulgated  or  revised.  The  provi- 
sions of  a  Federal  program  for  desig- 
nation of  lands  as  unsuitable  for  sur- 
face coal  mining  operations  shall 
apply  at  the  time  provided  for  by  Sub- 
chapter F  of  this  Chapter. 

9  736.16    Federal  program  termination  pro- 
cednrea. 

Termination  of  a  Federal  program 
shall  be  accomplished  at  the  same 
time  and  through  the  procedures  for 
approval  of  a  State  program  under  30 
CFR  732.  No  Federal  program  shall  be 
considered  terminated  untU  a  State 
program  has  been  approved  by  the 
Secretary  in  accordance  with  30  CFR 
732. 

f  7S6.17    Consolidation  of  procedures. 

The  Director  may  consolidate  public 
notices,  hearings,  opportimlty  for 
public  comment  and  decisions  on  the 
promulgation,  revision  or  termination 
of  a  Federal  program  for  a  State  under 
this  Part,  with  public  notices,  opportu- 
nity for  public  comment  and  hearings 
on  the  approval,  disapproval  or  with- 
drawal of  a  State  program  under  30 
CPR  732-738. 

9  79L2\    General  rcqulremenU  of  a  Feder- 
al program. 

(a)  Any  complete  Federal  program 
promulgated  or  revised  by  the  Direc- 
tor shall  Include  the  contents  identi- 
fied in  30  CFR  736.22. 


(b)  Any  partial  Federal  program 
shall  include  all  of  the  contents  identi- 
fied in  30  CFR  736.22  to  the  extent 
that  those  aspects  of  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  within  the  State  are  to 
be  regulated  by  the  Director  under  the 
partial  program  and  are  not  to  be  reg- 
ulated under  the  remainder  of  the 
State  program  that  continues  in 
effect. 

9  736^    Contents  of  a  Federal  program. 

(a)  In  promulgating  or  revising  any 
Federal  program  for  a  State,  the  Di- 
rector shall  — 

(1)  Consider  the  nature  of  that 
State's  soils,  topography,  climate,  and 
biological,  chetnlcal,  geological,  hydro- 
logical,  agronomic,  and  other  relevant 
physical  conditions: 

(2)  Include  any  provisions  that  are 
necessary  to  implement  the  require- 
ments of  the  Endangered  Species  Act 
of  1973.  as  amended  (16  n.S.C.  531  et 
seq.),  the  Ftsh  and  Wildlife  Coordina- 
tion Act,' as  amended  (16  U.S.C.  661- 
666c),  the  National  Historic  and  Pres- 
ervation Act  of  1966  (16  n.S.C.  470), 
the  Archaeological  and  Historic  Pres- 
ervation Act  of  1974  (16  n.S.C.  469a), 
and  other  relevant  Federal  laws  impos- 
ing duties  upon  the  Secretary;  and 

(3)  Include,  if  required  pursuant  to 
30  CFR  736.23,  any  performance 
standards  for  the  regulation  of  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  more 
stringent  than  those  otherwise  pro- 
vided for  by  this  Chapter  and  the  Act. 

(b)  Any  Federal  program  for  a  State, 
including  appropriate  portions  of  a 
partial  Federal  program  which  is  pro- 
mulgated or  revised  by  the  Director, 
shall  provide  for  Federal  regulation  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands 
within  the  State  in  accordance  with 
the  requirements  of  the  Act  and  this 
Chapter,  including,  at  a  minimum,  the 
following  provisions:  30  CFR  700,  701. 
707.  760.  761.  762.  766.  Subchapter  O. 
Subchapter  J.  Subchapter  K.  30  CFR 
842.  843.  and  Subchapter  M. 

(c)  For  the  purpose  of  avoiding  du- 
plication, the  Federal  program  shall 
include  a  process  for  coordinating  the 
review  and  issuance  of  permits  for  sur- 
face coal  mining  and  reclamation  oper- 
ations under  the  Federal  program 
with  any  other  Federal,  State,  or  local 
planning  or  permit  process  applicable 
to  the  operations  in  the  jurisdiction 
involved.  Including,  but  not  limited 
to— 

(1)  The  Clean  Air  Act.  as  amended 
(42  U.S.C.  7401  et  $eQ.);  Clean  Water 
Act,  as  amended  (30  U.S.C.  1251  et 
Meq.);  Resource  Conservation  and  Re- 
covery Act  (42  U.S.C.  3251  et  8eq.):and 

(2)  Plans  approved  by  the  Adminis- 
trator of  the  U.S.  Environmental  Pro- 


tection Agency  under  Sections  208  or 
303(c)  of  the  Clean  Water  Act,  as 
amended  (33  U£.C.  Section  1288. 
1313(c)). 

9736.23  Federal  program  effect  on  State 
law  or  regulations. 

(a)  Whenever  a  Federal  program  is 
promulgated  or  revised  for  a  State, 
any  statutes  or  regulations  of  the 
State  regulating  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations  subject  to  the  Act  shall  be 
preempted  and  superseded  by  the  Fed- 
eral program.  Insofar  as  the  State  stat- 
utes or  regtilations  are  inconsistent, 
less  stringent  or  preclude  compliance 
with  the  purjToses  and  requirements  of 
the  Act  and  the  Federal  program.  In 
promulgating  or  revi3lng  a  Federal 
program  for  a  State,  the  Director  shall 
set  forth  in  the  Federal  Register  any 
State  statute  or  regulation  which  is 
preempted  and  superseded  by  the  Fed- 
eral program. 

(b)  The  provision  of  any  State  stat- 
ute or  regulation  which  provides  for 
more  stringent  land  use  and  environ- 
mental control  and  regulation  of  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  the  Act  or  any  regulation 
issued  imder  the  Act  shall  not  be  pre- 
onpted  and  superseded  by  the  Direc- 
tor and  shall  be  incori>on^«d  into  the 
Federal  program  for  the  State. 

9736.24  Federal  program  effect  on  State 
funding. 

(a)  After  the  withdrawal  of  a  State 
program  and  the  promulgation  and 
implementation  of  a  complete  Federal 
program  for  a  State  and  extending 
unta  i4>proval  of  a  new  State  program, 
the  Director  shall  not— 

(1)  Approve,  ftind  or  ctmtlnue  to 
ftmd  a  State  abandoned  mine  reclama- 
tion program,  under  Section  405(c)  of 
the  Act  and  30  CFR  884.14.  884.15. 
884.16  and  886.18;  or. 

(2)  Make  any  grants  to  assist  the 
State  in  administering  and  enforcing 
State  programs  under  the  Act  and  30 
CFR  735.11  and  735.12. 

(b)  After  the  withdrawal  of  a  State 
program  in  part  and  the  pnxnulgatlon 
and  implementation  of  a  partial  Fed- 
eral program  for  a  State  and  eztoKl- 
ing  imtil  the  i^proval  of  a  complete 
State  program  the  Director  shall  not— 

(1)  Approve,  fund  or  continue  to 
f imd  a  State  abandoned  mine  reclama- 
tion program,  under  Section  405(c)  of 
the  Act  and  30  CFR  884.14,  884.15, 
884.16  and  886.18.  unless  the  Director 
finds,  in  writing,  that  discontinuation 
of  funding  would  not  be  consistent 
with  achieving  the  purposes  of  the 
Act,  and 

(2)  Make  any  grants  to  assist  the 
State  in  administering  and  enforcing 
State  programs  under  the  Act  and  30 
CFR  735.12,  unless  the  Director  finds 
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tn  writing  that  discontinuation  of 
funding  would  not  be  consistent  with 
achieving  the  purposes  of  the  Act. 


SUKHArm  D— fB)atAl.  lAMOS  PtOOtAM 

PART  740— GENERAL  REQUIREMENTS 
K>R  SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
FB>ERAL  LANDS 


740.1  Scope  and  purpoce. 

740.2  Objectives. 

740.4  ResponalbUltiea. 

740.5  Definitions. 

Authoutt:  Sees.  102.  201.  512.  523.  701. 
and  711  of  Pub.  L.  9S-«7.  91  Stat  448.  449. 
483.  SIO.  516.  523  (30  VJS.C.  1202.  1211.  1262. 
im.  1291.  ISOir,  and  41  Stat.  437.  u 
amended  (SO  U3.C.  181  et  leq.). 

1 74tJ    Scope  and  purpoae. 

This  Subchapter,  to  regulate  surface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands: 

(a)  Establishes  the  procediu^s  and 
requirements  for  permits; 

(b)  Prescribes  the  environmental 
protection  performance  standards: 

(c)  Prescribes  the  requirements  for 
performance  bonds.  Federal  lessee  pro- 
tection, and  liability  insxirance; 

(d)  Establishes  the  responsibilities 
and  procedure  for  Inspection  and  en- 
forcement; 

(e)  Establishes  a  schedule  for  com- 
pliance with  permanent  regulatory 
program  requirements; 

(f)  Sets  forth  the  requirements  for 
State-Federal  cooperative  agreements 
for  regulation  by  a  State  on  Federal 
lands  within  a  State  under  Section 
523(c)  of  the  Act;  and 

(g)  Defines  the  functions  and  re- 
sponsibilities of  Federal  and  State 
agencies  in  administering  the  provi- 
sions of  the  Act  and  this  Subchapter 
with  respect  to  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

f74«J    O^iectiTea. 

The  objectives  of  this  Subchapter 
are  to  ensure  that  coal  exploration 
within  a  permit  area  and  surface  coal 
mining  and  reclamation  operations  in- 
volving Federal  lands  as  defined  In  30 
CPR  700.5.  comply  with  the  require- 
ments of  the  Act,  this  Chapter,  and  all 
other  applicable  State  and  Federal 
laws. 

S  74«.4     ReapoiuibiliUea. 

(a)  The  Secretary  is  responsible  for 
the  approval  or  dlMipproval  of  mining 
plans  on  Federal  lands. 

(b)  The  Secretary.  Is  responsible  for 
the  execution,  modification  or  termi- 
nation of  State-Federal  cooperative 
agreements  in  accordance  with  30 
CPR  746. 


(c)  The  Secretary,  acting  through 
the  Director,  is  responsible  for  the 
process  of  designating  areas  of  Federal 
lands  as  unsuitable  for  all  or  certain 
types  of  suirface  coal  mining  oper- 
ations, in  accordance  with  the  require- 
menU  of  30  CFR  769. 

(d)  The  Director  Is  responsible  for 
the  approval  or  disapproval  of  permit 
applications  for  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands.  The  Director  is  to  consult  with 
and  obtain  the  consent  of  the  author- 
ized officer  of  the  Federal  surface 
managing  agency,  with  respect  to  spe- 
cial requirements  relating  to  the  pro- 
tection of  non-mineral  resources  of  the 
areas  affected  by  those  operations, 
and  to  assure  operator  compliance 
with  such  special  requirements.  The 
Director  will  also  consult  with  and 
obtain  the  consent  of  the  Director. 
U.S.  Geological  Survey,  concerning  re- 
quirements relating  to  the  develop- 
ment, production,  and  recovery  of 
mineral  resources  in  areas  affected  by 
those  operations. 

(e)  The  Director  is  responsible  for 
approval  of  authorizations  to  conduct 
experimental  practices  on  Federal 
lands.  In  accordance  with  30  CFR 
741.14(b). 

(f)  The  Regional  Directors,  with  the 
conctirrence  of  the  authorized  repre- 
sentative of  the  surface  managing 
agency,  are  responsible  for  the  approv- 
al of  performance  bonds.  Federal 
lessee  protection  bonds,  and  liability 
Insurance  required  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands.  In  accordance  with  30 
CFR  742. 

(g)  The  Regional  Directors  are  re- 
sponsible for  Inspection  and  enforce- 
ment with  respect  to  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands,  to  ensiire  cnmpliance 
with  the  requirements  of  the  Act  and 
this  Chapter,  in  accordance  with  30 
CFR  744  and  843.  

(h)  In  accordance  with  30  CFR  211, 
the  Director.  U.S.  Geological  Survey. 
Is  responsible  for  inspection  and  en- 
forcement of  the  terms  and  conditions 
of  coal  exploration  licenses  Issued  pur- 
suant to  43  CFR  3507.  The  Director, 
D.S.  Geological  Survey,  Is  also  respon- 
sible for  receiving  and  approving  ex- 
ploration plans  on  Federal  coal  leases 
outside  a  permit  area  and  for  inspec- 
tion and  enforcement  of  the  terms  and 
conditions  of  such  exploration  plans 
pursuant  to  30  CFR  211;  and  for  in- 
spection and  enforcement  of  the  coal 
resource  requirements  of  30  CJFR  211 
within  the  permit  area. 

(1)  The  Director,  UJS.  Geological 
Survey.  Is  responsible  for  reviewing 
the  mining  and  operations  portion  of 
proposed  mine  plans  and  for  recom- 
mending approval,  disapproval  or  con- 
ditional approval  to  the  Secretary. 


9740.5    Dcflnitiona. 

As  used  in  this  Subchapter 

Authorized  officer  means  any  officer 
designated  by  a  Federal  agency  as 
having  administrative  Jurisdiction  over 
Federal  lands  or  minerals  for  the  exer- 
cise of  authority  in  matters  relating  to 
the  provisions  of  the  Act  and  this 
Chapter. 

Authorized  ttate  regulatory  authori- 
ty means  a  State  regulatory  authority 
exercising  authority  to  regulate  sur- 
face coal  mining  and  reclamation  oper- 
ations on  Federal  lands  under  a  State- 
Federal  cooperative  agreement  ap- 
proved under  30  CFR  745. 

Coal  Lease  means  a  Federal  coal 
lease  or  license  issued  by  the  U.S.  De- 
partment of  the  Interior's  Bureau  of 
Land  Management  pursuant  to  the 
Mineral  Leasing  Act  of  1920.  as 
amended  (30  U.S.C.  181  et  seq.)  and 
the  Federal  Acquired  Lands  Leasing 
Act  (30  \3B.C.  351-359).  The  name  of 
the  specific  lease  instrument  Is  used  in 
this  Subchapter  where  necessary  for 
precise  meaning  or  more  detailed  ex- 
planation. 

Lease  terms  and  conditioru  and 
stipulations  means  all  of  the  standard 
provisions  of  a  Federal  coal  lease,  in- 
cluding provisions  relating  to  lease  du- 
ration, fees,  rentals,  royalties,  lease 
bond,  production  and  record  keeping 
requirements,  and  lessee  rights  of  as- 
signment, extension,  renewal,  termina- 
tion and  expiration;  and  8lte-8i>ecific 
requirements  included  in  Federal  coal 
leases  tn  addition  to  other  terms  and 
conditions  which  relate  to  protection 
of  the  environment,  and  human,  natu- 
ral and  mineral  resources. 

Mining  Plan  means  a  complete 
mining  and  reclamation  operations 
plan  that  complies  with  the  require- 
ments of  the  Mineral  Leasing  Act  of 
1920,  as  amended  (30  U.S.C.181  et 
seq.),  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  D.S.C. 
1201;  et  seq.).  regulations  promulgated 
under  those  Acts,  and  all  other  appli- 
cable laws  and  regulations.  At  a  mini- 
mum, the  mining  plan  includes  the 
mining  and  operations  plan  required 
under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  and  the  matter  required 
under  Subchapter  D  of  this  CJhapter 
for  a  permit  for  surface  coal  mining 
and  reclamation  operations. 

Mining  SMpertnsor  means  the  area 
Mining  Supervisor.  Conservation  Divi- 
sion, D.S.  Geological  Survey,  or  Dis- 
trict Mining  Supervisor  or  other  sub- 
ordinate acting  under  their  direction. 

Surface  managing  agency  means  a 
Federal  agency  having  administrative 
Jurisdiction  over  the  surface  of  Feder- 
al lands  or  over  Federal  minerals. 


PART  741— POMITS 


Sec 

741.1      Scope. 


Sec 

741.3  ObjecUve. 

741.4  RevxmribiUUes. 
741.11    Ocneral  obUcaUona 

741.13    Relation  of  permit  to  mlnlnc  plan. 

741.13  Permit  appUcattona. 

741.14  Requirements     for     apectal     oper- 
ationa. 

741.15  Permit  terms. 

741.16  Conditlona  of  permits. 

741.17  Criteria    for    permit    approval    or 
denial. 

741.18  Public     partictpaUon     In     pennlt 
review  prooeai 

741.19  Availability  of  InformaUon. 
741.30    Permit  review  processing  for  oper- 
ation* on  National  Poreat  System  lands. 

741.21    Review  of  permit  applications. 
741.23    Issuance  of  permits. 

741.33  Renewal  of  permits. 

741.34  Review    of    approved    permits    and 
permit  revisions. 

741.35  Transfer,    aMignment.    or   sale   of 
rlghU. 

741.36  Revocation  of  permits. 

AuTBoairr:  Seea  103.  301,  506.  507.  508, 
509,  510.  511.  513,  514.  515,  616,  517,  533.  633, 
637.  701  and  711,  Pub.  L.  05-87,  91  SUt.  448. 
449.  473.  474,  478.  479.  480.  483.  484.  485,  486, 
495.  498.  507.  310.  513.  516.  533.  (30  UJS.C. 
1302.  1311.  1256.  1257.  1268.  1359,  1360,  1261, 
1363.  1364.  1365.  1366.  1367,  1373.  1373.  1377, 
1391,  1301):  and  41  Stat.  437,  as  amended  (30 
UJS.C.  181  eLseq.X 

f  741.1     Scope. 

This  Part  provides  the  requirements 
for  permits  to  condvict  surface  coal 
mining  and  reclamation  operations  oD' 
Federal  lands. 

S741J    Ot^ectlvea. 

The  objectives  of  this  Part  are  to— 

(a)  Ensure  that  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  are  conducted  only  after  the  De- 
partment has  determined  that  recla- 
mation can  be  aooompUshed  as  re- 
quired by  the  Act  and  this  Subchapter 
on  lands  disturbed  or  affected  by 
those  operations; 

(b)  Establish  regulatory  procedures 
governing  the  process  for  making  ap- 
plications for  permits  on  Federal  lands 
and  for  the  review,  approval,  and  dis- 
approval of  those  applications  by  the 
Director, 

(c)  BstabUsh  a  procedure  for  public 
partidpatlixi  in  the  permit  application 
and  review  process; 

(d)  Establish  the  criteria  and  proce- 
dures for  revision  or  renewal  of  per- 
mits and  transfer,  sale  or  asatgxmient 
of  rights  granted  under  a  permit  on 
Federal  lands;  and. 

(e)  Establish  procedures  for  the  rev- 
ocation of  permits  on  Federal  lands. 

§741.4    Bcaponalblihics. 

(a)  The  E>irector.  acting  through  the 
Regional  Directors,  has  the  sole  re- 
sponsibility to  receive  and  review  ap- 
plications for  permits  and  revisions 
and  renewals  of  permits  and  implica- 
tions for  the  transfer,  sale  or  assign- 
ment of  permits,  and  to  approve,  dis- 
approve, or  conditionally  approve  per- 


mits for  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands  in 
States  that  do  not  have  an  i4>proved 
State-Federal  cooperative  agreement 
xmder  30  CFR  745. 

(b)  In  a  State  where  there  is  an  i4>- 
proved  State-Federal  Cooperative 
Agreement  under  30  CFR  745,  the  au- 
thorized State  regulatory  authority 
and  the  Director  acting  through  the 
Regional  Directors  have  the  Joint  re- 
sponsibility to  review  applications  for 
permits  and,  revisions,  and  renewals  of 
permits,  and  approve,  di8i4>prove  or 
conditionally  approve  permits  for  sur- 
face coal  mining  and  reclamation  oper- 
ations on  Federal  lands. 

(c)  The  mining  supervisors,  author- 
ized officers  of  surface  managing  agen- 
cies, and  Regional  Directors  are  re- 
sponsible for  formulating  special  re- 
quirements relating  to  the  develop- 
ment, production  and  recovery  of  coal 
resources,  the  conservation  and  pro- 
tection of  natural  resources,  and  for 
the  postmlnlng  land  use.  Stich  require- 
ments shall  be  q>ecilled  In  approved 
mining  plans  for  surface  coal  mining 
and  redamaticm  operations  aa  Federal 


(d)  The  Secretary  is  responsible  for 
the  ^proval,  dismjproval  or  condition- 
al i4>proval  of  the  mining  plan  which 
includes  the  operation  and  reclama- 
tion plan  for  the  life  of  the  mine. 

f  741.11    GcBoal  oMigatkMu. 

(a)  On  and  after  6  months  from  the 
effective  date  of  this  Subchapter,  re- 
gardless of  lltlgatiim  contesting  the 
promulgation  of  this  Subchapter,  each 
operator  having  an  I4>pn>ved  mining 
plan,  or  having  submitted  an  improv- 
able new  or  revised  mine  plan  to  the 
Office  before  the  effective  date  of  this 
Subchapter,  for  conductixig  surface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands  shaU  comply 
with  the  permanent  performance 
standards  in  30  CFR  Subchapter  K, 
except  as  provided  in  30  CFR 
701.11(e).  A  revised  mining  plan  shall 
not  be  reqtilred  until  an  implication 
for  a  permit  Is  required  under  Para- 
graph (c)  of  this  Section  except— 

(1)  Where  the  regulatory  authority 
determines  that  the  existing  approved 
mining  plan  requires  modification  to 
assure  compliance  with  one  or  more 
performance  standards.  In  such  cases 
the  regulatory  authority  shall  estab- 
lish, in  writing,  a  time  schedule  within 
which  the  person  conducting  the  oper- 
ation shaU  modify  the  approved 
mining  plan  to  meet  the  requirements 
of  the  specified  performance  standard 
or  standards  and  to  achieve  compli- 
ance with  those  requirements.  In  no 
event  shall  the  time  for  modificaticHi 
and  compliance  be  extended  beyond  12 
months  from  the  effective  date  of  this 
Subchapter,  or  be  construed  to  mean  a 
complete  permit  application  is  not  re- 


quired pursuant  to  Paragraph  (c)  of 
this  Section. 

(2)  Where  a  mining  plan  for  a  new 
mine  or  modification  to  an  existing 
mining  plan  is  required  to  increase  the 
acreage  to  be  mined,  the  implication 
for  improval  of  the  mining  plan  shall 
comply  with  the  requirements  ofSO 
CFR  741.13.  80  CFR  742  and  30  CFR 
744. 

(b)  Where  surface  coal  mining  and 
reclamation  operations  are  conducted 
by  a  Federal  lessee  under  an  approved 
mining  plan  or  permit  which  covers  in- 
termingled Federal  and  non-Federal 
lands,  the  Secretary  shall  require  as  a 
condition  for  operations  on  Federal 
lands,  that  operations  on  intermingled 
non-Federal  lands  be  conducted  in  a 
manner  which  will  not  preclude  com- 
pliance with  the  performance  stand- 
ards  in   Subchapter    K    on    Federal 

(cKl)  Not  later  than  two  months 
after  the  effective  date  of  a  State  pro- 
gram or  a  Federal  program  for  a  State 
and  regardless  of  litigation  contesting 
the  promulgation  of  this  Subchapter 
each  person  who  conducts  or  expects 
to  conduct  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands  after  the  expiration  of  eight 
months  from  such  effective  date  shall 
file  a  complete  amplication  for  a 
permit  for  those  operations,  and 

(2)  Except  as  provided  In  Paragraph 
(d)  of  this  Section,  on  or  after  el^t 
months  from  the  effective  date  of  a 
StKte  program  or  a  Federal  program 
for  a  State,  no  person  shall  conduct 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  unless 
that  person  has  first  obtained  a  valid 
permit  issued  by  the  Director  under 
the  Act  and  this  Part. 

(d)  A  person  who  conducts  surface 
coal  mining  and  reclamation  oper- 
ations, imder  a  mining  plan  approved 
by  the  Secretary  in  accordance  with 
the  Act  and  SO  CFR  211,  may  conduct 
those  operations  beyond  the  period 
prescribed  in  Paragraph  (c)  of  this 
Section,  If  aU  of  the  following  condi- 
tions are  present: 

(1)  Timely  and  complete  application 
for  a  permit  to  conduct  those  oper- 
ations under  this  Part  has  been  made 
to  the  Regional  Director,  in  accord- 
ance with  the  provisions  of  the  Act 
and  this  Part; 

(2)  The  Director  has  not  yet  ren- 
dered a  final  decision  with  respect  to 
the  permit  application  pursuant  to  SO 
CFR  74I.21(aK4)  or  (5);  and 

(S)  Those  operations  are  conducted 
in  compliance  with  all  terms  and  con- 
ditions of  the  approved  mining  plan 
and  the  requirements  of  the  Act.  SO 
CFR  211,  and  Subchapter  K,  SUte 
laws  and  regulations  applicable 
through  tn  approved  cooperative 
agreement,  and  the  requirements  of 
the  applicable  lease  or  license. 
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(e)  After  the  iasuaace  of  a  new 
pennlt  under  this  Section,  the  permit- 
tee ahall  conduct  surface  coal  mining 
and  reclamation  operations  In  accord- 
ance with  all  requirementB  of  the 
permit.  In  addition  to  all  requirements 
of  the  lease,  license,  and  all  applicable 
State  and  Federal  regulations. 

1741.12    Rdatioa    of    permit    to    nlidiiff 

(a)  The  EMrector  shall  issue  permits 
only  In  accordance  with  an  approved 
mining  plan.  Permit  approvals  may  be 
conditioned  to  reflect  the  Secretary's 
approval  or  conditional  approval  of 
the  mining  plan. 

(b)  A  mining  plan  shall  Include: 

(1)  The  Information  required  for  a 
permit  by  30  CPR  741.13;  and 

(2)  A  mining  and  operation  plan 
which  covers  the  life  of  the  surface 
coal  mining  operations  Involved  In  ac- 
cordance with  the  Mineral  Leasing  Act 
of  1920.  as  amended  (30  U.S.C.  181  et. 
seq.)  and  30  CFR  211. 

(c)  The  applicant  shall  file  a  mining 
plan  with  the  Regional  Director. 

(d)  The  Director  shall  advise  the 
Secretary  on  mining  plan  approval  by 
Indicating  that  he  Is  prepared  to  ap- 
prove a  permit. 

I741.IS    Peraih  applications. 

(a)  Permit  fee.  An  application  for  a 
permit  to  conduct  surface  cx)al  mining 
and  reclamation  operations  on  Federal 
lands  shall  be  accompanied  by  a  fee 
not  to  exceed  the  actual  or  anticipated 
administrative  coets  of  reviewing,  ad- 
ministering, and  enforcing  the  permit. 
The  amount  of  the  fee  shall  be  deter- 
mined by  a  fee  table  published  by  the 
Director,  or  as  determined  pursuant  to 
a  State-Federal  cooperative  agree- 
ment. 

(b)  Copies  reouired.  The  applicant 
shall  file  at  least  seven  copies  of  the 
complete  permit  application  with  the 
Regional  Director. 

(c)  Contents  of  applications. 

(DA  permit  application  shall  meet 
the  requirements  of  30  CFR  771.23 
and  shaU  Include: 

(t)  The  legal,  financial,  compliance 
and  related  information  required  by  30 
CFR  778  for  surface  mining  activities 
or  by  30  CFR  782  for  underground 
mining  activities; 

(II)  The  information  on  environmen- 
tal resources  In  the  permit  and  adja- 
cent areas  required  by  30  CFR  779  for 
surface  mines  or  30  CFR  783  for  un- 
derground mining  activities; 

(III)  A  reclamation  and  operations 
plan  as  required  by  30  CFR  780  for 
surface  mining  activities,  or  as  re- 
quired by  30  CFR  784  for  underground 
mining  activities.  The  mining  and  rec- 
lamation plan  shall  Include  an  explo- 
ration plan  covering  aU  exploration  ac- 
tivities within  the  permit  area,  includ- 
ing the  requirements  of  30  CFR  776, 


except  information  already  submitted 
pursuant  to  30  CFR  779  and  780  or  30 
CFR  783  and  784  need  not  be  repeat- 
ed. E^xplo^atlon  proposed  to  be  con- 
ducted within  the  permit  area  during 
the  permit  term  in  addition  to  that  ap- 
proved In  a  permit  shaU  only  be  con- 
ducted after  it  Is  authorized  in  an  ap- 
proved permit  revision. 

(2)  An  applicant  seeking  authoriza- 
tion to  conduct  any  of  the  special  cate- 
gories of  surface  coal  mining  and  rec- 
lamation operations  Included  In  30 
CFR  741.14  shall  Include  In  the  permit 
application  in  addition  to  the  informa- 
tion required  In  this  Section  the  appli- 
cable requirements  of  30  CFR  741.14. 

(8)  Where  the  sxirface  of  the  Federal 
lands  Is  subject  to  a  lease  or  permit 
issued  by  the  Federal  government  to  a 
person  other  than  the  applicant,  the 
application  for  a  permit  shall  include 
the  written  consent  of  the  permittee 
or  lessee  to  enter  and  commence  sur- 
face coal  mining  operations  on  those 
lands.  Where  written  consent  cannot 
be  obtained  by  the  applicant,  evidence 
of  the  execution  of  a  Federal  lessee 
protection  bond  shall  be  submitted  to 
the  Regional  Director  according  to  30 
CPR  742.13. 

1741.14    Rc4|airei»enta    for    <peeial    oper- 
ation*. 

(a)  Persons  seeking  to  engage  In  spe- 
cial bituminous  surface  coal  mining  in 
Wyoming  shall  comply  with  30  CFR 
785.12. 

(b)  Persons  seeking  to  conduct  ex- 
perimental practices  as  part  of  surface 
coal  mining  and  reclamation  oper- 
ations shall  comply  with  30  CFR 
785.13. 

(c)  Persons  seeking  to  engage  in 
mountain-top  removal  surface  coal 
mining  and  reclamation  activities  shall 
comply  with  30  CFR  785.14. 

(d)  Persons  seeking  to  engage  In 
steep  slope  surface  coal  mining  and 
reclamation  operations  shall  comply 
with  30  CFR  785,15. 

(e)  Persons  seeldng  to  conduct  sur- 
face coal  mining  and  reclamation  oper- 
ations on  steep  slopes  involving  var- 
iances from  the  requirements  of  the 
Act.  Subchapter  K,  and  applicable 
state  statutes  and  regulations  which 
require  disturt>ed  areas  to  be  restored 
to  their  approximate  original  contour, 
shall  comply  with  30  CFR  785.16. 

(f)  Persons  seeking  to  engage  In  sur- 
face coal  mining  and  reclamation  oper 
atlons  on  prime  farmlands  shall 
comply  with  30  CFR  785.17. 

(g)  Persons  seeking  to  engage  in 
combined  siirface  and  underground 
mining  activities,  involving  a  delay  In 
the  requirements  of  Section  515(bK18) 
of  the  Act.  Subchapter  K  of  this 
Chapter,  and  applicable  SUte  statutes 
and  reg\ilatlons  to  conduct  reclama- 
tion operations  as  contemporaneously 


as  practicable  with  mining  operations, 
shall  comply  with  30  CFR  785.18. 

(h)  Persons  seeking  to  engage  in  sur- 
face coal  mining  and  reclamation  oper- 
ations in.  adjacent  to  or  under  an  allu- 
vial valley  floor  in  arid  or  semi-arid 
areas  west  of  the  100th  meridian  shall 
comply  with  30  CFR  785.19. 

(1)  Persons  seeking  to  engage  in 
auger  mining  shall  comply  with  30 
CFR  785.20. 

(J)  Persons  seeking  to  engage  In  the 
operation  of  coal  processing  plants 
and  support  facilities,  not  located 
within  the  permit  area  of  a  specified 
mine,  shall  comply  with  30  CPR 
785.21. 

(k)  Persons  seeking  to  engage  in  the 
operation  of  in  situ  coal  processing  ac- 
tivities shall  comply  with  30  CFR 
785.22. 

S  741.15     Pennlt  terms. 

(a)  E^ach  permit  to  conduct  siirface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands  shall  be  Issued 
for  a  fixed  term  not  to  exceed  five 
years  and  shall  be  consistent  with  the 
approved  mining  plan.  If  the  applicant 
satisfies  the  following  requirements,  a 
longer  specified  permit  term  may  be 
granted: 

(1)  Where  a  permit  term  over  five 
years  Is  reasonably  needed  to  allow 
the  applicant  to  obtain  necessary  fi- 
nancing for  equipment  or  opening  of 
the  operation  and  this  need  Is  verified, 
in  writing,  by  the  applicant's  proposed 
source  for  the  financing,  and 

(2)  The  application  Is  full  and  com- 
plete for  the  longer  term. 

(b)  (1)  A  permit  shall  terminate  if 
the  permittee  has  not  commenced  the 
s\irf  ace  coal  mining  operations  covered 
by  the  permit  within  three  years  of 
the  Issuance  of  the  permit.  The  Secre- 
tary may  grant  a  reasonable  extension 
of  time  upon  a  written  showing  by  the 
permittee  that  the  extension  is  neces- 
sary t>ecause  of  litigation  precluding 
the  commencement  of  operations  or 
threatening  substantial  economic  loss 
to  the  permittee,  or  because  of  other 
conditions  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
permittee. 

(2)  An  extension  of  time  may  not  be 
granted  if  the  effect  of  that  extension 
would  be  to  extend  the  term  of  a  Fed- 
eral coal  lease  beyond  the  period  al- 
lowed for  diligent  development  under 
the  temu  and  conditions  of  the  lease 
and  the  requirements  of  Section  7  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  USC  181  et  seq.)  and  43 
CFR  3500. 

(3)  With  respect  to  coal  to  be  mined 
for  use  in  a  synthetic  fuel  facility  or 
specific  major  electric  generating  fa- 
cility, the  permittee  shall  t>e  deemed 
to  have  commenced  surface  mining  op- 
erations at  the  time  the  construction 


of  the  synthetic  fuel  or  generating  fa- 
cility is  initiated. 

(4)  Extensions  of  time  granted  by 
the  Director  under  Paragraph  (a)  of 
this  Section  shall  be  specifically  set 
forth  in  the  permit  and  public  notice 
of  the  extension  shall  be  by  publica- 
tion in  the  Federal  Register  and  such 
other  means  as  the  Director  deter- 
mines appropriate. 

S  74I.1C    Conditions  of  permits. 

All  permits  Issued  under  this  Part 
shall  reflect  consideration  of  the  di- 
verse physical,  climatologlcal,  and 
other  unique  characteristics  of  the 
Federal  lands  in  question  and  shall  in- 
clude the  terms  and  conditions  for  per- 
mits required  by  30  CFR  786. 

S  741.17    Criteria   for   permit   approval   or 
denial. 

No  permit  or  revision  application  in- 
volving Federal  lands  shall  be  ap- 
proved, unless  the  application  affirma- 
tively demonstrates  and  the  Director 
finds,  in  writing,  on  the  basis  of  infor- 
mation in  the  application  or  from  in- 
formation otherwise  available,  which 
Is  documented  in  the  approval  and 
made  available  to  the  applicant,  that— 

(a)  The  Secretary  has  approved  the 
applicant's  proposed  mining  plan; 

(b)  The  applicant  has  satisfied  aU 
applicable  requirements  for  the  ap- 
proval of  permits  under  30  CFR  786; 

(c)  If  the  operations  are  on  Federal 
lands  in  a  State  having  an  approved 
State-Federal  cooperative  agreement, 
both  the  Director  and  the  authorized 
State  regulatory  authority  have  con- 
curred in  the  approval  of  the  permit: 
and 

(d)  The  applicant  has  complied  with 
all  other  requirements  of  applicable 
Federal  laws  Including  but  not  limited 
to.  the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  UJS.C.  181  et  seq),  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  UJS.C.  1701  et  seq.). 
and  regulations  adopted  under  those 
Acts. 

{74118    Public    participation    in    permit 
review  process. 

The  provisions  for  public  participa- 
tion in  the  permit  review  process  of  30 
CFR  786.11  through  788.15  shall  apply 
to  the  review  of  each  application  for  a 
permit  to  conduct  surface  coal  mining 
and  reclamation  operations  under  this 
Subchapter,  except  that  where  public 
hearings  were  held  and  determina- 
tions made  imder  Section  2(aK3)  (A), 
(B)  and  (C)  of  the  Mineral  Leasing 
Act,  as  amended  (30  U.S.C.  201(aK3) 
(A),  (B)  and  (O),  the  matters  covered 
by  such  hearings  and  the  determina- 
tions made  need  not  be  readdressed 
and  shall  be  made  a  part  of  the  record 
of  any  public  hearing  held  pursuant  to 
this  Subchapter. 


1741.19    AvallabiUty  of  Informatioii. 

(a)  Information  in  a  permit  implica- 
tion on  file  with  the  Office  and  any 
state  regulatory  authority  shall  be 
open  for  public  inspection  and  copying 
at  reasonable  times  upon  written  re- 
quest, subject  to  the  following— 

(1)  Information  in  a  permit  applica- 
tion which  pertains  only  to  the  analy- 
sis of  the  chemical  and  physical  prop- 
erties of  the  coal,  except  information 
on  a  mineral  or  elemental  content 
which  is  potentially  toxic  in  the  envi- 
ronment, shaU  be  kept  (»nfidential 
and  not  made  a  matter  of  public 
record;  and 

(2)  Only  information  in  mining  and 
reclamation  plan  portions  of  the  appli- 
cation, which  is  required  to  be  filed 
with  the  Regional  Director  under  Sec- 
tion 508  of  the  Act  and  which  is 
exempt  from  disclosure  by  the  Free- 
dom of  Information  Act  (5  U.S.C. 
552(b)),  shaU  be  held  in  confidence  by 
the  Regional  Director  according  to  43 
CFR  2. 

(b)  Information  in  a  permit  applica- 
tion required  to  be  kept  confidential 
under  paragraph  (a)  of  this  Section, 
shall  be  clearly  Identified  by  the  appli- 
cant by  marking  each  page  of  the  doc- 
ument with  the  words  "CONFIDEN- 
TIAL INFORMATION"  at  the  top  of 
the  page.  Failure  to  add  "CONFIDEN- 
TIAL INFORMATION"  will  be  con- 
strued as  a  waiver  of  confidentiality. 
All  pages  so  marked  shaU  be  physical- 
ly separated  by  the  vplicant  from 
other  portions  of  the  application. 

{741.20  Permit  review  processing  for  op- 
erations on  National  Forest  System 
lands. 

Upon  receipt  of  an  application  for  a 
permit,  the  RegloiukI  Director  shall, 
when  a  permit  application  or  a  pro- 
posed revision  of  an  approved  permit 
involves  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands 
within  the  boundaries  of  National 
Forest  Sjrstem  lands,  transmit  a  copy 
of  the  complete  application  or  pro- 
posed revision  to  the  Chief,  U£. 
Forest  Service,  with  a  request  for 
review  of  the  application  and  consent 
to  its  approval  by  the  Secretary  of  Ag- 
ricxilture. 

{  74U1    Review  of  permit  applications. 

(aXl)  The  Regional  Director  shall 
review  the  ^plication,  written  com- 
ments, written  objections,  and  records 
of  any  Informal  conference  held  with 
respect  to  the  application  under  Sec- 
tion 741.18  and  recommend  approval, 
disapproval,  or  conditional  approval  of 
the  application  to  the  Director.  Prior 
to  making  a  recommendation,  the  Re- 
gional EHrector  shall  consult  with  and 
obtain  the  consent  of  the  authorized 
officer  of  the  surface  managing 
agency  and  the  Director.  U.S.  Oeologl- 


cal  Survey,   as  provided  in  30  CPR 
740.4(d). 

(2)  The  Director  shaU  approve,  re- 
quire modification  of,  or  deny  all  ap- 
plications for  permits  under  the  Fed- 
eral lands  program,  on  the  basis  of — 

(I)  Complete  applications  for  permits 
and  revisions  or  renewals  thereof 
which  meet  the  requlrementa  of  tlito 
Part; 

(II)  Public  participation  as  provided 
for  in  this  Part; 

(ill)  Compliance  with  any  applicable 
provision  of  30  CPR  785; 

(iv)  Processing  and  review  of  applica- 
tions as  required  by  this  Part. 

(3)  The  Director  shaU  take  action  as 
required  by  this  Paragraph  within  a 
reasonable  time  after  receipt  of  all  of 
the  information  described  in  Parsr 
gn^h  (2),  and  such  additl<Hial  infor- 
mation as  he  or  she  mjiy  require  of  the 
Director,  U.S.  Oeological  Survey,  or 
the  permit  m?pllcant. 

(4)  Issuance  of  Decisions. 

(I)  If  an  informal  conference  is  held 
under  Section  741.18,  the  Director 
shall  give  within  60  days  of  the  confer- 
ence his  or  her  written  flndlngs  to  the 
permit  applicant  and  to  each  person 
who  is  a  party  to  the  nmferenoe, 
granting  or  denying  the  permit  in 
whole,  or  in  part,  and  stating  the  spe- 
dfic  reasons  therefore  in  the  decision. 
In  states  where  an  approved  coopera- 
Uve  agreement  exists  under  30  CFR 
745,  the  Director  shall  simultaneously 
transmit  a  copy  of  those  findings  and 
any  permit  issued  to  the  state  regular 
tory  authority. 

(II)  If  no  such  informal  conference 
has  been  held,  the  Director  shall 
transmit  his  or  her  written  findings  to 
the  permit  applicant,  granting  or 
denying  the  permit,  in  whole,  or  in 
part,  and  stating  the  spedflc  reasons 
therefore  in  the  decision. 

(ill)  Simultaneously,  the  DirecUn- 
shall  transmit  a  cxtpy  of  his  or  her  de- 
cision to  each  person  and  government 
official  who  filed  a  written  objectiCHi 
or  comment  with  respect  to  the  appli- 
cation, and  to  the  state  regulatory  au- 
thority, where  the  application  was  for 
mining  in  a  state  where  an  approved 
cooperative  agreement  under  30  CFR 
745  exists.  The  Director  shall  also  si- 
multaneously publish  a  summary  of 
his  or  her  decisicm  in  a  newspaper  or 
similar  periodical  of  general  circula- 
tion in  the  general  area  of  the  pro- 
posed operation.  Within  10  days  after 
the  granting  of  a  permit,  the  Directm- 
shall  make  the  notifications  required 
by  30  CFR  786.23. 

(5)  The  final  dedsicm  of  the  Director 
is  subject  to  an  appeal  to  the  Depart- 
ment's Office  of  Hearings  and  Appeals 
as  provided  in  30  CFR  787.11. 

(b)  If  the  Regicmal  Director  deter- 
mines from  either  the  schedule  sub- 
mitted as  part  of  the  an>Ucati(m 
under  30  CFR  778.14(c)  or  782.14(c).  or 
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from  other  available  Information,  that 
any  surface  coal  mining  operation 
owned  or  controlled  by  the  applicant 
Is  currently  In  violation  of  any  law. 
rule,  or  reirulatlon  of  the  United 
States,  of  any  State  law.  rule  or  regu- 
lation enacted  pursuant  to  Federal 
law.  rules  or  regtUatlon.  or  of  any  pro- 
vision of  the  Act  pertaining  to  air  or 
water  environmental  protection,  the 
regulatory  authority  shall  require  the 
applicant,  before  the  issuance  of  the 
permit,  to — 

( 1 )  Submit  to  the  regulatory  author- 
ity reviewing  the  application  proof 
which  is  satisfactory  to  the  regulatory 
authority,  department,  or  agency 
which  has  jurisdiction  over  such  viola- 
tion, that  the  violation— 

(1)  Has  been  corrected,  or 

(ii)  Is  in  the  process  of  being  correct- 
ed: or 

(2)  Establish  to  the  satisfaction  of 
the  regulatory  authority  reviewing  the 
application  that  the  applicant  has 
filed  and  is  presently  pursuing.  In  good 
faith,  a  direct  administrative  or  judi- 
cial appeal  to  contest  the  validity  of 
that  violation  If  the  administrative  or 
Judicial  hearing  authority  either 
denies  a  stay  applied  for  in  the  appeal 
or  affirms  the  violation,  then  any  sur 
face  coal  mining  operations  being  con- 
ducted under  a  permit  issued  accord- 
ing to  this  Paragraph  shall  be  immedi- 
ately terminated,  unless  tmd  until  the 
provision  of  Paragraph  (1)  above  are 
satisfied. 

(c)  Before  any  final  determination 
by  the  regulatory  authority  that  the 
applicant,  or  the  operator  specified  in 
the  application,  controls  or  has  con- 
trolled mining  operations  with  a  dem- 
onstrated pattern  of  willful  violation 
of  the  Act  of  such  nature,  duration. 
and  with  such  resulting  irreparable 
damage  to  the  environment  as  to  Indi- 
cate an  intent  not  to  comply  with  the 
provision  of  the  Act,  the  applicant  or 
operator  shall  be  afforded  an  opportu- 
nity for  an  adjudicatory  hearing  on 
the  determination  as  provided  for  in 
43CPR4. 

1 741.22  IsMiancc  of  pcmits. 

After  the  approval  of  an  application 
for  a  new  or  revised  permit,  or  for  re- 
newal of  an  existing  permit,  but  prior 
to  issiiance  of  such  permit,  the  appli- 
cant/permittee shall  file  with  the  reg- 
ulatory authority  a  performance  bond, 
proof  of  liability  insxirance.  and  where 
required,  evidence  of  the  execution  of 
a  Federal  lessee  protection  bond  which 
meet  the  requirements  of  30  CFR  Sub- 
chapter J  and  30  CFR  742.13. 

1741.23  Renewal  of  permits. 

Each  permit  issued  under  this  Sub- 
chapter shall  carry  with  It  the  right  of 
sixxxssive  renewal  upon  expiration. 
for  areas  within  the  boundaries  of  the 
existing   permit,   in   accordance   with 


the  requirements  of  30  CFR  788.13 
through  788.16.  Terms  of  a  permit  to 
conduct  operations  linder  a  lease 
issued  pursuant  to  the  Mineral  Leas- 
ing Act.  as  amended  (30  USC  181  et 
seq.),  may  not  be  extended  beyond  the 
period  allowed  for  diligent  develop- 
ment under  the  terms  and  conditions 
of  the  lease  as  provided  for  In  Section 
7  of  that  Act  and  43  CFR  3500. 

i  741.24     R«Ticw  of  approTcd  permita  and 
permit  rerUioat. 

(a)  The  Regional  Director  shall 
review  each  Federal  permit  Issued  and 
outstanding  in  accordance  with  30 
CFR  788.11. 

(b)  Upon  the  recommendation  of  the 
Regional  Director  following  that 
review,  the  Director,  may  require,  by 
order,  supported  by  written  findings, 
reasonable  revision  or  modification  of 
the  permit  provisions,  in  accordance 
with  the  procedures  in  30  CFR 
788.11(b). 

(c)  Where  changes  or  other  factors 
constitute  a  significant  departure  from 
the  method  of  mining  or  reclamation 
operations  approved  in  the  original 
permit,  the  permittee  shall  apply  for  a 
revised  permit.  In  accordance  with  the 
requlremenU  of  30  CFR  789.  The  per- 
mittee shall  submit  seven  copies  of  a 
permit  revision  application  to  the  Re- 
gional Director. 

(d)  Applications  for  approval  of  a 
permit  revision  which  require  modifi- 
cation of  an  approved  mining  plan 
shaU  not  be  approved  until  the  modifi- 
cation of  the  mining  plan  has  been  ap- 
proved by  the  Secretary. 

f741J6    Transfer,  aasignnMnt,  or  lalc  of 
rigkts. 

(a)  The  provisions  of  30  CFR  788.17 
through  788.19  shall  govern  the  ap- 
proval by  the  Director  of  the  transfer, 
assignment  or  sale  of  rights  granted 
under  a  permit  issued  pursuant  to  this 
Subchapter.  No  person  shall  obtain  a 
transfer,  assignment,  or  sale  of  rights 
granted  under  a  permit  Issued  under 
this  Subchapter  without  the  approval 
of  the  Director. 

(b)  Applications  for  transfer,  assign- 
ment or  sale  of  rights  granted  under 
permits  shall  be  filed  with  the  Region- 
al Director. 

(c)  The  Regional  Director,  before 
recommending  to  the  Director  approv- 
al or  disapproval  of  an  application  for 
transfer,  assignment  or  sale  of  rights, 
shall  obtain  the  concurrence  of  the  Di- 
rector, U.S.  Bureau  of  Land  Manage- 
ment, and  the  Director.  U.S.  Oeologl- 
cal  Survey. 

(d)  The  Director  shall  authorize  the 
Regional  E>irector  to  grant  the  appli- 
cation, if  he  or  she  approves  the  trans- 
fer, sale  or  assignment. 

(e)  Approval  of  a  transfer,  assign- 
ment or  sale  of  rights  granted  under  a 
permit  shall  not  be  construed  to  con- 


stitute a  transfer  or  assignment  of 
leasehold  interests.  Leasehold  inter- 
ests may  only  be  transferred  or  as- 
signed in  accordance  with  43  CFR 
3506. 

1 741.24     R«TocatSoa  of  permits. 

(a)  A  permit  to  conduct  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  may  be  suspended  or  re- 
voked by  the  Director,  in  accordance 
with  the  procedures  in  30  CFR  843.13. 

(b)  If  a  permit  to  conduct  surface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands  is  suspended 
or  revoked,  the  Regional  Director 
shall  notify  the  Director.  U.S.  Bureau 
of  Land  Management  and  reconunend 
that  action  be  taken  by  the  Bureau  to 
cancel  the  Federal  lease.  In  accordance 
with  the  procedures  in  43  CFR  Sub- 
part 3523. 
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AuTHoamr:  Sees.  lOX  301.  507,  509.  519. 
533.  715.  Pub.  U  95-S7.  91  Stat.  44S.  449.  474. 
479,  501.  510.  535  (30  VAC.  1307.  1311.  1387. 
1359.  1369.  1373.  1305);  and  41  Stat.  447.  as 
amended  (30  VJ&.C.  181  K  seo-X 

9  74X1     Scope. 

This  Part  sets  forth,  with  respect  to 
Federal  lands,  the  performance  bond. 
Federal  lessee  protection  bond  and  lia- 
bility Insurance  required  under  the 
Surface  Mining  Control  and  Reclama- 
tion Act  of  1977.  It  Includes  proce- 
dures for  setting  performance  bond 
and  liability  insurance  amounts,  and 
provides  for  the  reduction  of  perform- 
ance bond  requirements  where  dual 
bonding  exists  on  Federal  lands. 

i  742.4     RcaponstbUitics. 

(a)  The  Director  shall  prescribe  and 
furnish  the  form  for  filing  a  perform- 
ance bond.  The  Director  shall  pre- 
scribe terms  and  conditions  for  bonds 
and  insurance  in  aooordanoe  with  this 
Part. 

(b)  The  Director  is  responsible  for 
determining  the  amount  of  the  per- 
formance bond.  Federal  lessee  protec- 
tion bond,  and  liability  Insurance  re- 
quired for  each  permit  area,  including 


adjustments  to  the  initial  amount, 
from  time  to  time,  as  affected  land 
acreages  are  Increased  or  decreased  or 
where  the  cost  of  future  reclamation 
changes. 

(c)  The  Director  is  responsible  for 
the  release  of  performance  bonds. 

(d)  The  Director  shall  Initiate  pro- 
ceedings for  forfeiture  of  aU  or  part  of 
a  bond  In  accordance  with  30  CFR  808. 

1742.6    DeAnltlons. 

Federal  lease  bond  means  a  surety 
bond  payable  to  the  United  States  re- 
quired pursuant  to  43  CFR  3504  for 
compliance  with  the  terms  and  condi- 
tions of  a  Federal  coal  lease. 

Federal  leuee  protection  bond 
means  a  bond  payable  to  the  United 
States  for  use  and  benefit  of  a  permit- 
tee or  lessee  authorized  under  other 
Federal  laws  on  Federal  lands,  to 
secure  payment  of  any  damages  to 
crops  or  tangible  improvements. 

S  74X1 1     FederaJ  lease  bonds. 

(a)  All  operators  on  any  Federal 
lease  shall  have  a  Federal  lease  bond. 
Lessees  holding  a  lease  before  the  ef- 
fective date  of  these  regulations  where 
the  lease  Is  covered  by  a  bond  required 
under  43  CFR  3504,  may  apply  to  the 
authorized  officer  for  release  of  liabili- 
ty for  that  portion  of  the  Federal 
lease  bond  that  covers  reclamation  re- 
quirements. 

(b)  The  authorized  officer  may  re- 
lease the  liability  for  that  portion  of 
the  Federal  lease  bond  that  covers  rec- 
lamation requirements  if: 

( 1 )  The  Federal  lessee  has  secured  a 
suitable  performance  bond  covering 
the  permit  area  under  this  part; 

(2)  There  are  no  pending  actions  or 
imresolved  claims  against  existing 
bonds;  and 

(3)  The  authorized  officer  receives 
concurrence  from  the  Regional  Direc- 
tor and  the  Mining  Supervisor. 

(c)  Bonding  requirements  on  Federal 
leases  issued  pursuant  to  43  CFR  3500 
after  the  effective  date  of  this  Sub- 
chapter shall  not  Include  the  perform- 
ance bond  required  in  this  Part. 

S  74X12    Performance  bonds. 

(a)  Each  person  conducting  surface 
coal  mining  and  reclamation  oper- 
ations on  Federal  lands  shall  comply 
with  the  performance  bond  require- 
ments of  30  CFR  800-808. 

(b)  Performance  bonds  required  for 
operations  on  Federal  lands,  where  a 
State  regulatory  authority  has  admin- 
istration and  enforcement  responsibil- 
ities under  a  State-Federal  cooperative 
agreement,  shall  be  payable  to  both 
the  United  States  and  the  State  regu- 
latory authority. 

f  74X13     Federal  leasee  protecUon  bonds. 

(a)  In  those  instances  where  Federal- 
ly owned  coal  is  to  be  mined  and  the 


surface  of  the  land  is  subject  to  a  lease 
or  permit  issued  by  the  United  States 
and  the  applicant  for  a  mining  permit 
is  unable  to  obtain  the  written  consent 
of  the  permittee  or  lessee  of  the  s\ir- 
face  to  enter  and  commence  surface 
coal  mining  operations,  the  applicant 
shaU  submit  to  the  Regional  Director 
with  his  application  for  a  permit  evi- 
dence of  execution  of  a  bond  or  under- 
taking which  meets  the  requirements 
of  this  Section  The  Federal  lessee 
protection  bond  is  in  addition  to  the 
performance  bond  required  by  Section 
742.12. 

(b)  The  bond  shall  be  payable  to  the 
United  States  for  the  use  and  benefit 
of  the  permittee  or  lessee  of  the  sur- 
face lands  Involved. 

(c)  The  bond  shall  secure  payment 
to  the  surface  estate  for  any  damage 
which  the  surface  coal  mining  and  rec- 
lamation operation  causes  to  the  crops 
or  tangible  improvements  of  the  per- 
mittee or  lessee  of  the  surface  lands. 

(d)  The  amount  of  the  bond  shall  be 
determined  either  by  the  applicant 
and  the  Federal  lessee  or  permittee  or 
as  determined  in  an  action  brought 
against  the  person  conducting  surface 
coal  mining  and  reclamation  oper- 
ations or  upon  the  bond  In  a  court  of 
competent  Jurisdiction. 

{  742.14    Amount  and  duration  of  perform- 
ance bonds. 

The  amount  and  duration  of  the  per- 
formance bond  for  surface  mining  and 
reclamation  operations  on  Federal 
lands  shall  be  in  accordance  with  30 
CFR  806. 

'  S  742.15    Form  of  performance  bonds. 

The  form  of  the  performance  l>ond 
shall  be  established  by  the  Regional 
Director  and  shall  Include  either— 

(a)  A  surety  bond; 

(b)  A  collateral  bond,  which  meets 
the  requirements  of  30  CFR  808.11;  or, 

(c)  A  self-bond,  which  meets  the  re- 
quirements of  30  CFR  806.11(b). 

(  74X18    Terms  and  conditions  of  perform- 
ance bonds. 

(a)  The  performance  bond  shaU  be 
conditioned  upon  faithful  perform- 
ance of  all  the  requirements  of  the 
Act,  this  Chapter,  and  the  permit  and 
shall  cover  that  area  under  permit 
upon  which  the  surface  coal  mining 
and  reclamation  operations  will  be 
conducted  during  the  initial  term  of 
the  permit,  in  accordance  with  30  CFR 
806.12. 

(b)  Period  of  liability  of  the  bond 
shaU  be  determined  under  30  CFR 
805.13  and  shall  apply  to  each  incre- 
mental expansion  of  the  sxirface  coal 
mining  and  reclamation  operations. 

(c)  The  amount  of  the  bond  and  the 
requirements  for  acceptance  of  a  bond 
may  be  adjusted  by  the  Regional  Di- 


rector  in   accordance   with    30   CFR 
805.14. 


(74X17 


and  eoaditioBs  for  liability 


The  terms  and  conditions  for  liabili- 
ty insurance  in  30  CFR  806  shall  apply 
to  operations  on  Federal  lands,  except 
the  pnnrisions  for  self -insurance  equi- 
valency In  30  CFR  806.14(d)  shall 
i4>Ply  only  in  states  allowing  self-In- 
surance pursuant  to  an  approved  state 
program. 

(742.18    RdcMC  of  boBds. 

(a)  A  Federal  lease  bond  may  be  re- 
leased by  the  authorized  officer,  upon 
satisfactory  reclamation  of  a  mine 
after  cessation  of  operations  as  deter- 
mined and  approved  by  the  Regional 
Director  and  the  Mining  Supervisor  in 
accordajQce  with  30  CFR  744.13(cK2). 

(b)  A  performance  bond  shall  be  re- 
leased upon  satisfactory  reclamation 
of  a  mine  in  accordance  with  30  CFR 
807. 

(c)  When  the  surface  of  the  lands  in 
a  lease,  permit  or  license  is  not  owned 
by  the  United  States,  the  Regional  Di- 
rector shall  notify  the  surface  owner 
and  take  into  account  their  comments 
before  releasing  the  performance  bond 
in  accordance  with  the  procedures  and 
requirements  of  30  CFR  807. 

(d)  A  Federal  lessee  protection  bcxMl 
shall  l>e  released  upon  the  written  om- 
sent  of  the  permittee  or  lessee. 

S  74Xlf    PerformaBce  boad  forfcitnc  cri- 
teria and  proeedares. 

The  perfonnanoe  bond  <hi  Federal 
lands  shall  be  subject  to  foreiture  in 
accordance  with  the  procedures  and 
requirements  of  30  CFR  808. 


PART  743— MSPECnONS,  BiVORCE- 
MBIT,  AND  aVN.  PB4ALTKS- 
FDBtAL  LANDS 
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AiTTHoarrr  Sees.  lOX  301.  817,  818.  821. 
523.  535  of  Pub.  L.  »8-<7,  91  Stat  448.  449. 
498.  499.  504,  510,  and  811  (80  D.aC.  120X 
1311,  1367.  1368.  1371,  1373.  1375):  and  41 
Stat  437.  as  amended  (80  DJS.C.  181  et  seq.). 

{74X1     Scope. 

This  Part  applies  to  Inspection  of 
coal  exploration  within  the  permit 
area  and  surface  coal  mining  and  rec- 
lamation operations,  enforcement  of 
applicable  laws,  regulations,  and  per- 
mits, and  assessment  of  civfl  penalties 
on  Federal  lands. 
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I74SJ    O^lccthre. 

The  objective  of  this  Part  la  to  estab- 
lish requirements  for  inspection,  en- 
forcement, and  assessment  of  dvU 
penalties  by  the  Office  of  Surface 
Mining  and  other  agencies  with  re- 
spect to  coal  exploration  within  the 
permit  area  and  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

1743.4    Rcapoiuibllttlc*. 

(a)  The  Regional  Director  is  respon- 
sible for  the  Inspection  and  enforce- 
ment of  all  coal  exploration  within  the 
permit  area  and  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands,  to  ensure  compliance  with  all 
applicable  requirements  of  the  Act 
and  this  Chapter,  the  approved  explo- 
ration or  surface  coal  mining  and  rec- 
lamation operations  permit,  and  all 
terms,  conditions,  and  stipulations  of  a 
lease,  license,  or  permit  issued  under 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  USC  181  et  seq.)  that  are 
incorporated  Into  an  approved  explo- 
ration or  wiintng  permit,  and  require- 
ments of  the  Act.  except  as  provided 
in  Paragraphs  (b),  (c)  and  (d)  of  this 
Section. 

(b)  The  authorized  State  regulatory 
authority  shall  assume  the  Inspection 
and  enforcement  functions  of  the  Re- 
gional Director  that  are  Included  in  an 
approved  cooperative  agreement  under 
30  CFR  745. 

(c)  The  Mining  Supervisor  is  respon- 
sible for  Inspection  and  enforcement 
on  Federal  lands  with  respect  to  com- 
pliance by  persons  conducting  surface 
coal  miiUng  and  reclamation  oper- 
ations with  terms,  conditions,  and  stip- 
ulations of  leases,  licenses  and  permits 
Issued  under  the  Mineral  Leasing  Act 
of  1920,  and  with  provisions  of  an  ap- 
proved exploration  plan  or  mining 
plan  relating  solely  to  requirements 
for  development,  production,  and  re- 
covery of  coal,  Licludlng  royalty  audits 
and  other  non-field  inspections. 

(d)  The  authorized  officer  of  the 
surface  managing  agency  has  the  re- 
sponsibility to  ensure  compliance  with 
and  enforcement  of  Federal  laws  and 
regulations  relating  to  the  use  and  dis- 
posal of  non-coal  Federal  resources  in 
the  permit  area. 

S74S.11    General  obligaUoiu. 

(a)  Right  of  entry.  Persons  engaging 
In  coal  exploration  or  surface  coal 
mining  and  reclamation  operations 
shall  provide  access  for  any  authorized 
representative  of  the  Regional  Direc- 
tor, the  Mining  Supervisor  or  the  au- 
thorized officer  of  the  surface  manag- 
ing agency  to  Inspect  the  operations, 
without  advance  notice  or  a  search 
warrant,  upon  presentation  of  appro- 
priate credentials  to  determine  wheth- 
er the  operations  are  In  compliance 
with  all  applicable  laws,  regulations. 


tULES  AND  lEOULATIONS 

notices  and  orders,  terms  and  condi- 
tions of  leases,  permits  or  licenses,  and 
the    requirements    of    the    approved 

nntnlng  plan. 

(b)  Records  and  Equipment  Any  au- 
thorized representative  of  the  Region- 
al Director  or  the  Mining  Supervisor 
may,  at  reasonable  times  and  without 
delay,  have  access  to  copy  any  records 
and  to  inspect  any  monitoring  equip- 
ment or  method  of  operation  required 
imder  the  Act,  this  Chapter,  permit, 
lease,  license  or  an  approved  mining 
plan  in  accordance  with  Paragraph  (a) 
of  this  Section. 

(c)  No  search  warrant  shall  be  re- 
quired with  respect  to  any  activity 
under  Paragraph  (a)  or  (b)  except 
entry  into  a  building  without  consent 
of  the  person  in  control  of  the  build- 
ing. 

S74S.12    IiupcctkNts. 

(a)  Coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  shall  be  Inspected  under 
provisions  of  30  CFR  840  and  842  in 
accordance  with  the  responsibilities  in 
Section  743.4.  Inspections  shall  be  con- 
ducted jointly  when  practical  and 
when  more  than  one  government 
agency  Is  Involved.  The  Regional  Di- 
rector may  enlist  the  aid  of  Federal  In- 
spectors from  agencies  other  than  the 
Office  when  necessary  to  ensure  com- 
pliance with  an  approved  exploration 
or  mining  permit. 

(bKl)  The  Regional  Director  shall 
coordinate  inspections  by  Federal 
agencies.  When  the  Mining  Supervisor 
or  the  authorized  officer  of  the  siu-- 
face  managing  agency  determines  that 
an  inspection  should  be  made,  they 
shall  notify  the  Regional  Director. 
However,  royalty  audits  and  other 
non-field  inspection  by  the  Mining  Su- 
pervisor need  not  be  coordinated  with 
the  Regional  Director. 

(2)  The  Regional  Director  shall  con- 
duct at  least  one  partial  inspection  per 
month  and  one  complete  inspection 
per  calendar  quarter  of  each  surface 
coal  mining  and  reclamation  operation 
under  his  or  her  Jurisdiction. 

(c)  The  inspections  required  under 
this  Section  shall: 

(1)  Be  carried  out  on  an  Irregular 
basis: 

(2)  Occuir  without  prior  notice  to  the 
person  being  Inspected  or  any  agent  or 
employee  of  that  person,  except  as 
necessary  for  onsite  meetings:  and 

(3)  Include  the  prompt  filing  of  in- 
spection reports  adequate  to  enforce 
the  requirements  of  this  Chapter. 

S  743.13    Enforcement 

(a)  The  provisions  of  30  CFR  843 
shall  govern  actions  by  the  Regional 
Director  to  ensuire  compliance  with 
the  Act  and  this  Chapter:  an  approved 
surt^ce  coal  mining  and  reclamation 
operations  permit,  and  terms,  condi- 


tions, and  stipulations  of  a  lease,  li- 
cense, or  permit  Issued  under  the  Min- 
eral Leasing  Act  of  1920,  as  amended 
(30  USC  181  et  seq.),  that  are  incorpo- 
rated Into  the  permit. 

(b)  The  Mining  Sxipervlsor  shall  take 
necessary  action  to  ensure  compliance 
with  30  CFR  211  for  exploration  out- 
side the  permit  area  and  for  coal  de- 
velopment, production  and  recovery 
requirements. 

(c)  Civil  penalties.  Civil  penalties  for 
the  violation  of  provisions  of  the  Act. 
this  Chapter,  and  the  permit  shaU  be 
assessed  by  the  Office,  in  accordance 
with  30  CFR  846. 


PAIT  744— fEtFOtMANCZ 
STANOAIDS  FOI  FEDERAL  LANDS 

Sec 

744.1      Scope. 

744.11  Performance  ttandards:  Explora- 
tion. 

744.13  Performance  standards:  liilnlng  and 
reclamation. 

744.13  Performance  standards:  Completion 
of  operations  and  abandonment. 

Authobitt:  Sees.  102.  301,  508,  512.  515, 
510.  517.  519.  533.  701.  and  717,  of  Pub.  L. 
95-87.  91  Stat.  448.  449.  473.  478,  488,  490, 
495.  498.  501.  510.  516.  530  (30  n.S.C.  1302, 
1311.  1358.  1363.  1385.  1306.  1307.  1209.  1373, 
1291.  1301.  and  1307):  and  41  SUt.  437,  as 
amended  (30  U.8.C.  181  et  seq.). 

9  744.1     Scope. 

This  Part  establishes  environmental 
protection  performance  standards  to 
govern  the  conduct  of  all  coal  explora- 
tion within  a  permit  area  and  all  sur- 
face coal  mining  and  reclamation  oper- 
ations on  Federal  lands. 

9  744.1 1  Performance  standards:  Explora- 
tion. 

Coal  exploration  on  Federal  lands 
within  a  permit  area  shall  be  conduct- 
ed pursuant  to  the  requirements  of 
the  permit,  30  CFR  815,  and  the  fol- 
lowing— 

(a)  Surveillance  v>elU.  After  approv- 
al of  the  Regional  Director,  In  consul- 
tation with  the  Mining  Supervisor  and 
in  accordance  with  30  CFR  815.15(h) 
and  30  CFR  816.14  or  817.14  drill  or 
bore  holes  may  be  utilized  as  surveil- 
lance wells  for  the  purpose  of  monitor- 
ing the  effect  of  subsequent  oper- 
ations upon  the  quantity,  quality,  or 
pressure  of  ground  water  or  mine 
gases. 

(b)  BlotDOut  control  devices.  When 
drilling  on  lands  that  are  valuable  or 
potentially  valuable  for  oil  and  gas  or 
geothermal  resources,  the  person  con- 
ducting coal  exploration  shall,  when 
required  by  the  Regional  Director  in 
consultation  with  the  Mining  Supervi- 
sor, set  and  cement  casing  in  the  hole 
and  Install  suitable  blowout  preven- 
tion equipment. 

(c)  Use  of  wells  by  others.  Upon  re- 
ceipt of  a  written  request  from  the 


surface  owner  or  the  appropriate  au- 
thorized officer,  the  R«glonal  Direc- 
tor, in  consultation  with  the  Mining 
Supervisor,  may  approve  the  transfer 
of  an  exploratory  well  for  further  use 
as  a  water  well.  Approval  of  the  well 
transfer  shall  be  accompanied  by  a 
corresponding  transfer  of  responsibili- 
ty for  any  liability  for  compliance  with 
the  Act.  this  Chapter,  damage  from 
use  or  maintenance  of  the  well  and 
eventual  plugging.  Nothing  in  this 
paragraph  shall  supersede  or  affect 
the  applicability  of  any  State  law  with 
respect  to  that  transfer.  No  person  en- 
gaged in  exploration  shall  be  relieved 
of  responsibility  for  exploration  wells 
except  to  the  extent  set  forth  In  an  ap- 
proval granted  under  this  paragraph. 

9  744.12    Performance    standards:    Mining 
■ad  rrrtamation. 

(a)  All  surface  coal  mining  and  recla- 
mation operations  on  Federal  lands 
shall  be  conducted  in  accordance  with 
the  requirements  of  30  CFR  Sub- 
chapter K,  the  terms  and  conditions  of 
the  siirface  coal  mining  and  reclama- 
tion operations  permit,  and  the  terms, 
conditions,  and  stipulations  of  the 
lease,  license,  or  permit  issued  imder 
the  Mineral  Lea^ng  Act  of  1920,  as 
amended  (30  USC  181  et  seq.)  and  reg- 
ulations promulgated  thereunder. 

(b)  Surface  coal  mining  and  reclama- 
tion operations  shall  be  conducted  to 
maximize  the  utilization  and  conserva- 
tion of  the  solid  fuel  resources  being 
recovered,  so  that  reaf f ectlng  lands  in 
the  future  through  surface  coal 
mining  can  be  minimized.  However, 
the  requirements  of  the  Mineral  Leas- 
ing Act  of  1920.  as  amended.  (30  USC 
181  et  seq.)  and  the  regulations  adopt- 
ed thereunder,  for  maximum  economic 
recovery  and  diligent  developmoit 
shaU  not  be  diminished  by  the  require- 
ment to  mtL-rimir^  utilization  and  oon- 
servatioiL 

9744.1s    Performance  standards:  Comple- 
tion of  operations  and  abandonment 

(a)  Temporary  abandonment  E^ach 
person  who  conducts  surface  coal 
mining  and  reclamation  operations 
shall,  in  areas  in  which  there  are  no 
current  operations,  comply  with  30 
CFR  816.131  or  817.131,  as  ^propri- 
ate,  and  post  conspicuous  signs  at  the 
location  of  all  surface  openings  to  pro- 
hibit entry  of  unauthorized  persons. 

(b)  Permanent  abandonment 

(1)  Before  permanent  abandonment 
of  coal  exploration  or  surface  coal 
mining  and  reclamation  operations,  all 
affected  areas  shall  be  closed,  badt- 
fllled.  or  permanently  reclaimed  in  ac- 
cordance with  30  CFR  816.132  or 
817.132  as  appropriate.  In  addition, 
drill  holes,  trenches,  and  other  excava- 
tions for  coal  exploration,  develop- 
ment, or  prospecting  shall  be  aban- 
doned In  a  manner  that  protects  the 
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s\irface  and  does  not  endanger  any 
present  or  future  underground  mining 
activities  or  any  deposit  of  oil.  gas, 
other  mineral  resources,  or  ground 
water. 

(2)  Methods  of  permanent  abandon- 
ment shaU  be  approved  in  advance,  by 
the  Regional  Director,  under  the  mine 
plan  and  the  permit.  Abandonment 
shall  Include  backfilling,  regrading,  re- 
vegetating,  cementing,  and  cv>ped 
casing,  combinations  of  these  or  other 
methods,  in  accordance  with  the  re- 
quirements of  Subchapter  K  of  this 
Chapter.  Reclamation  and  clean-up  of 
permanently  abandoned  surface  coal 
mining  and  reclamations  operations 
shaU  commence,  without  delay,  follow- 
ing cessation  of  mining  operations. 

(c)  Notice  of  abandonment 

(1)  Not  less  than  30  days  prior  to 
permanent  cessation  or  abandonment 
of  surface  coal  mining  and  reclamation 
operations,  the  K>er8on  conducting 
those  operations  shall  submit  to  the 
Regional  I>irector,  in  duplicate,  a 
notice  of  Intention  to  cease  or  aban- 
don those  operations,  with  a  state- 
ment of  the  exact  number  of  acres  af- 
fected by  the  operations,  the  extent 
and  kind  of  reclamation  accomplished, 
and  a  statement  as  to  the  structures 
and  other  facilities  that  are  to  be  re- 
moved from  or  remain  on  the  permit 
area. 

(2)  Upon  receipt  of  this  notice,  the 
Regional  Director,  the  Mining  Super- 
visor, and  the  appropriate  authorized 
officer  shall  promptly  make  joint  in- 
q>ection8.  to  determine  whether  all  op- 
erations have  been  completed,  in  ac- 
cordance with  the  requirements  of  the 
Act:  this  Chapter,  the  surface  coal 
milling  and  reclamation  operations 
permit,  lease,  or  licenses,  and  the  re- 
quirements of  the  approved  mining 
plan.  Where  all  of  these  requirements 
have  been  complied  with,  the  Regional 
Director  shall  recommend  to  the  ap- 
propriate authorized  officer,  termina- 
tion of  the  liability  under  the  lease 
bond  of  the  person  conducting  siu^ace 
coal  mining  and  reclamation  oper- 
ations. 

(d)  Surface  ovmer  participation. 
Where  the  surface  of  lands  under  a 
lease,  permit,  or  license  is  not  owned 
by  the  United  States,  the  Regional  Di- 
rector shall  comply  with  the  provi- 
sions of  30  cm  742.18(b)  and  (c). 

(e)  PuNic  participation.  Prior  to  ap- 
proval of  final  abandonment  and  re- 
lease of  the  performance  bond  the  Re- 
gional Director  shall  comply  with  the 
requirements  of  30  CFR  807. 
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Sec. 

748.11    Application  and  agreement 

745.13    Terms. 

745.13  Authority   reserved   by   the   Secre- 
tary. 

745.14  Amendments. 

745.15  Termination. 
745.10    Rein8tat«nent. 

AxTTBOBTrr  Sees.  102.  201,  503,  507,  617, 
518,  531.  and  533  of  Pub.  L.  95-87.  91  Stat. 
44S.  449.  470.  474.  498,  499.  504.  and  510  (30 
V£.C.  1202,  1311,  1353,  1357,  1207,  1288, 
1271, 1278);  and  41  Stat.  437,  as  amended  (30 
U.S.C.  181  et  aeq.). 

9748.1     Scope. 

This  part  sets  forth  requirements  for 
the  development,  approval,  adminis- 
tration, and  enforcement  of  coopera- 
tive agreements  under  Section  523(c) 
of  the  Act.  , 

974&2    OkttectlTe 

The  objective  of  this  Part  is  to  pro- 
vide for  the  uniform  application  of  en- 
vironmental and  reclamation  stand- 
ards to  siirf ace  coal  mining  operations 
located  within  a  State.  This  is  to  be  ac- 
complished by  cooperative  agreements 
the  basic  purpose  of  which  is  to  reduce 
duality  of  administration  and  enforce- 
ment of  surface  coal  mining  reclama- 
tion requirements  by  providing  State 
regiilation  of  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands  within  the  State. 

9746.4    RcsponsiMUttoa. 

(a)  The  Secretary  is  responsible  for 
entering  into,  approving,  revising  and 
terminating  cooperative  agreements 
and  for  the  approval  of  mining  plans 
on  Federal  lands. 

(b)  The  Regional  Director  is  Ttapon- 
slble  for  recoounendlixg  approval  or 
disai^roval  of  cooperative  agreonents 
to  the  Director. 

(c)  The  Director  is  responsible  for 
recommending  approval  or  disapproval 
of  co<«)erative  agreements  to  the  Sec- 
retary. 

(d)  The  State  regulatory  authority  is 
re^wnsible  for  effectively  administer- 
ing, twtntAininf  and  enforcing  an  ap- 
proved cooperative  agreement.  This  in- 
cludes coordination  with  the  appropri- 
ate Federal  and  State  agencies. 

9746.11    AppUeatlon  and  agreeaeBt 

(a)  The  Governor  of  any  StAte  may 
request  that  the  Secretary  enter  into  a 
cooperative  agreement  with  the  State, 
if  the  State  has  an  approved  State 
program  or  has  submitted  a  program 
for  approval  under  30  CFR  731,  and 
has  or  wlU  have  within  the  State  sur- 
face coal  mining  operations  which  are 
being  conducted  tinder  the  terms  of  a 
Federal  lease. 

(b)  A  request  for  a  cooperative 
agreement  shall  be  submitted  in  writ- 
ing and,  except  to  the  extent  previous- 
ly submitted  in  the  State  program 
plan,  shall  include  the  following  infor- 
mation: 
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(DA  copy  of  the  budget  of  the  State 
regulatory  authorltr. 

(2)  A  summary  description  of  the 
State  regulatory  authority  duties 
other  than  for  surface  coal  mining  and 
reclamation  operations  and  the  pro- 
portion of  its  staff  assigned  to  these 
duties. 

(3)  The  best  available  figures  show- 
ing a  comparison  of  the  total  non-Ped- 
eral  and  Federal  acres  of  minable  coal 
within  the  State  and  the  number  and 
extent  of  non-Pederal.  Federal  and 
mixed  non-Pederal /Federal  surface 
mlntng  operations  Ln  the  State. 

(4)  An  organization  chart  and  de- 
scription of  the  staff  of  the  State  reg- 
ulatory authority  which  states  the 
number  and  tsrpes  of  technical  and 
professional  personnel  available  for 
administration  of  the  cooperative 
agreement; 

(6)  A  description  of  the  procedures 
which  the  State  proposes  to  follow  in 
enforcing  its  statutes  and  regiilatlons 
for  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  and  a  statement  of  the 
number  of  employees  listed  in  para- 
graph (bK4)  of  this  Section  and  the 
amount  of  their  time  which  will  be 
available  for  enforcement. 

(8)  A  description  of  the  administra- 
tive staff  of  the  State  regulatory  au- 
thority available  for  enforcement  on 
Federal  lands: 

(T)  Proposed  terms  of  the  agreement 
consistent  with  the  requirements  of 
this  Part;  and. 

(8)  A  certification  by  the  Attorney 
General  or  the  chief  legal  officer  of 
the  regulatory  authority  of  the  State 
that  no  State  statutory,  regulatory  or 
legal  constraint  exists  which  would 
limit  the  capability  of  the  State  regu- 
latory authority  to  fully  comply  with 
the  requirements  of  this  Part  and  of 
the  proposed  cooperative  agreement. 

(c)  The  Director  shall  publish  a 
notice  of  the  request  and  the  full  text 
of  the  terms  of  the  proposed  coopera- 
tive agreement  in  the  Pkdcral  Rcgis- 
TXR,  as  proposed  rules,  and  a  notice  of 
the  request  and  summary  of  the  terms 
of  the  proposed  agreement  in  newspa- 
pers of  general  circulation  throughout 
the  State.  Both  notices  shall  also  in- 
clude: 

(1)  The  date,  time  and  place  of  the 
public  hearlng(s)  on  the  request,  to  be 
held  according  to  Paragraph  (d)  of 
this  Section; 

(2)  The  location  of  each  office  of  the 
State  regulatory  authority  and  the 
name  of  the  person  in  that  office  from 
whom  a  complete  copy  of  the  request 
submitted  by  the  State  may  be  ob- 
tained; and, 

(3)  A  date,  not  less  than  60  days 
after  publication  of  the  notices,  within 
which  members  of  the  public  may 
submit  written  comments  on  the  re- 


quest and  the  person  to  whom  com- 
ments should  be  addressed, 

(d)  Not  less  than  30  days  after  publi- 
cation of  the  notice  required  in  para- 
graph (c)  of  this  Section,  a  public 
hearing  shall  be  held  in  a  suitable  lo- 
cation in  the  State  requesting  the  co- 
operative agreement.  This  hearing 
may  be  combined  with  public  hearings 
required  under  30  CFR  732.  for  the 
Secretary's  consideration  of  approval 
of  a  State  program  submission,  if  ap- 
propriate. 

(e)  Before  the  expiration  of  the  com- 
ment period,  the  Director  shall  consiilt 
with  the  Director  of  UJS.  Bureau  of 
Land  Management.  U.S.  Fish  and 
Wildlife  Service,  the  U.S.  Geological 
Survey,  and  other  Federal  surface 
managing  agencies  with  respect  to  the 
request. 

(f )  The  Director  shall  recommend  to 
the  Secretary  that  he  enter  into  a  co- 
operative agreement  with  a  State,  if 
the  Director  finds  that; 

(1)  The  State  has  an  approved  State 
program. 

(2)  The  State  regulatory  authority 
has  sufficient  budget,  equipment  and 
persormel  to  enforce  fully  the  State's 
statutes  and  regiilations  for  the  regu- 
lation of  surface  coal  mining  and  rec- 
lamation operations  on  Federal  lands 
in  the  SUte. 

(3)  The  State  has  the  legal  authority 
to  administer  the  cooperative  agree- 
ment. 

(g)  The  Secretary  shall  publish  in 
the  FcDERAL  Rkcistxr  his  decision 
with  respect  to  a  request  by  a  State  to 
enter  into  a  cooperative  agreement 
and  the  reasons  therefor.  If  he  or  she 
enters  into  a  cooperative  agreement, 
the  Secretary  shall  publish  the  full 
text  of  the  final  terms  of  the  agree- 
ment in  the  FoKRAL  Rcoism. 

9  74&.12    Tennt. 

Each  cooperative  agreement  shall  in- 
clude: 

(a)  Terms  obligating  the  State  regu- 
latory authority  to  inspect  operations 
and  to  enforce  the  requirements  of  the 
approved  State  program  on  Federal 
lands  and  describing  each  applicable 
provision  of  the  State's  applicable 
statutes,  regulations  and  policies; 

(b)  A  description  of  the  powers  and 
authority  reserved  by  the  Secretary, 
including  those  specified  imder  30 
CFR  745.13; 

(c)  Provisions  for  regular  reports  on 
the  results  of  the  State's  implementa- 
tion, administration,  and  enforcement 
under  the  cooperative  agreement  by 
the  State  regulatory  authority  to  the 
Regional  Director. 

(d)  Terms  obligating  the  State  regu- 
latory authority  to  maintain  sufficient 
personnel  and  faculties  to  comply  with 
the  terms  of  the  agreement,  and  to 
notify  the  Regional  Director  of  any 
substantial  change  in  State  statutes. 


regulations,  funding,  staff,  or  other 
changes  which  would  affect  the 
State's  ability  to  administer  and  en- 
force the  cooperative  agreement;  and 

(e)  Terms  for  coordination  among 
the  State  regulatory  authority,  the 
surface  managing  agencies,  the  UJS. 
Geological  Survey  and  the  Office. 

(f)  Provisions  for  establishing  the 
amount  and  collection  procedures  for 
permit  application  fees  on  Federal 
lands. 

I746.1S    Authority  rMcrred  by  the  Seerc- 
tmry. 

The  Secretary  shall  not  delegate  to 
any  State,  nor  shall  any  cooperative 
agreement  be  construed  to  delegate  to 
any  State,  authority  over  or  responsi- 
bility for— 

(a)  The  designation  of  Federal  lands 
as  unsuitable  for  surface  coal  mining 
under  Subchapter  F  of  this  Chapter  or 
the  termination  of  such  deslgiuitions; 

(b)  The  preparation  of  environmen- 
tal impact  statements  or  assessments 
as  required  by  Federal  law; 

(c)  The  development  of  land  use 
management  plans  for  Federal  lands; 

(d)  The  regxilation  of  non-coal 
mining  activities  on  Federal  lands; 

(e)  The  determination  of  when, 
where,  and  how  to  lease  Federal  coal 
and  how  much  to  lease; 

(f )  The  development  of  the  terms  for 
Federal  coal  leases,  including  special 
terms  relating  to  mining  and  reclama- 
tion procedures; 

(g)  The  evaluation  of  the  Federal 
coal  resource; 

(h)  Royalties,  rents,  and  bonuses 
charged  in  connection  with  Federal 
coal  leases; 

(1)  The  approval  or  significant  modi- 
fication of  any  mining  plans  on  Feder- 
al lands; 

(J)  The  enforcement  of  Federal  lease 
terms,  including  diligent  development 
and  maximum  economic  recovery  re- 
quirements; 

(k)  Approval  or  determination  of 
postminlng  land  use  for  Federal  lands; 
and, 

(1)  The  release  of  Federal  lease 
bonds. 

(m)  Compliance  with  the  consulta- 
tion requirements  contained  in  Section 
7(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1536). 

i  746.14    AmemliBcnU. 

A  cooperative  agreement,  which  has 
been  approved  pursiiant  to  30  CFR 
745.11,  may  be  amended  by  mutual 
agreement  of  the  Secretary  and  the 
Governor  or  State  regulatory  authori- 
ty of  a  State.  Amendments  shall  be 
adopted  by  Federal  rulemaking.  In  ac- 
cordance with  30  CFR  745.11. 

{74&.1S    TerminatkNi. 

(a)  Termination  by  the  State.  A  co- 
operative agreement  may  be  terminat- 


ed by  the  State  upon  written  notice  to 
the  Secretary,  specifying  the  date 
upon  which  the  cooperative  agreement 
shall  be  terminated.  The  date  of  termi- 
nation shall  not  be  less  than  90  days 
from  the  date  of  the  notice. 

(b)  Termination  by  the  Secretary.  A 
cooperative  agreement  may  be  termi- 
nated by  the  Secretary  after  giving 
notice  to  the  State  regtilatory  authori- 
ty and  affording  the  State  regulatory 
authority  and  the  public  an  opportuni- 
ty for  a  public  hearing,  and  conunent 
period,  in  accordance  with  the  ap- 
proved State-Federal  cooperative 
agreement,  if  the  Secretary  finds  that: 

(1)  The  State  regulatory  authority 
has  substantially  failed  to  comply  with 
the  requirements  of  this  Subchapter, 
the  approved  State  program,  or  provi- 
sions of  the  approved  cooperative 
agreement:  or 

(2)  The  State  regulatory  authority 
has  failed  to  comply  with  any  under- 
takings by  the  State  in  the  cooperative 
agreement  upon  which  approval  of  the 
State  program,  cooperative  agreement, 
or  grants  by  the  Office  for  administra- 
tion or  enforcement  of  the  State  pro- 
gram or  cooperative  agreement  were 
based. 

(c)  Termination  by  operation  of  lava. 
Any  cooperative  agreement  shall  ter- 
minate— 

(1)  When  no  longer  authorized  by 
Federal  law  or  the  applicable  State 
laws  and  regulations:  or 

(2)  Upon  termination  or  withdrawal 
of  the  Secretary's  approval  of  the  ap- 
plicable State  program. 

S  74&.K    Reinstatement 

(a)  A  State  may  apply  for  reinstate- 
ment of  the  cooperative  agreement  by 
providing  written  evidence  to  the  Di- 
rector that  the  State  has  remedied  all 
defects  for  which  the  agreement  was 
terminated  and  is  fully  capable  of 
complying  with  the  reqxilrements  of 
the  cooperative  agreement.  Any  rein- 
statement shall  be  by  Federal  rule- 
maklng  in  accordance  with  30  CFR 
746.11. 

(b)  The  Director  may  recommend 
approval  of  the  reinstatement  to  the 
Secretary,  if  he  or  she  finds  that  the 
State  meets  all  the  requirements  for 
the  initial  approval  of  a  cooperative 
agreement  under  this  Subchapter. 

(c)  The  Secretary  may  approve  rein- 
statement of  a  cooperative  agreement 
if  the  Secretary  concurs  in  findings  of 
the  Director  which  recommended  that 
approvaL 
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760.2  Objectives. 

760.3  Authority. 

760.4  Re^wnsfbOlty. 

ArTBOKiTT  :  Sections  102.  101,  Ml(b), 
503,  504.  506,  510.  517(f).  522.  and  523  of 
Pub.  L.  »6-«7,  91  Stat.  448.  449.  468.  470.  471. 
473,  480.  499.  507.  and  510  (SO  n.8.C.  1202. 
1211.  1251.  1253.  1254.  1355.  1260.  ia67(f). 
1273.  and  1273). 

9766.1    Scope. 

This  Subchapter  establishes  proce- 
dures for  implementing  the  require- 
ments of  the  Act  for  designating  lands 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations,  for  ter- 
minating such  designations,  for  identi- 
fying lands  on  which  surface  coal 
mining  operations  are  limited  or  pro- 
hibited under  SecUon  522(e)  of  the 
Act  and  for  Implementing  those  limits 
aiKl  prohibitions. 

9  766 J    CM^eetiTcs. 

The  objectives  of  this  Subchapter 
are  to  establish  — 

(a)  Procedures  for  consideration  of 
petitions  for  the  designation  of  lands 
as  unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations,  for  the 
termination  of  these  deslgiuitiona.  and 
for  public  participation  in  petition 
proceedings; 

(b)  The  minimum  standards  for  ob- 
taining, maintaining  and  analyzing  in- 
formation on  the  effects  of  coal  devel- 
opment In  areas  <x>vered  by  a  petition 
in  light  of  other  potential  uses  and  ac- 
tivities: 

(c)  Procedures  for  identifying  lands 
on  which  mining  is  prohibited  or  limit- 
ed by  Section  522(e)  of  the  Act  (30 
U.S.C.  1272(e))  and  for  implementing 
those  prohibitions  or  limitations;  and 

(d)  (Criteria  for  determining  if  an 
area  should  be  designated  as  imysuit- 
able  for  all  or  certain  types  of  surface 
coal  mining  operations. 

9  766 J    Antiiortty. 

(a)  Each  State  reg\ilatory  authority 
is  authorized,  under  Sections  522  (a) 
and  (c)  of  the  Act  (30  n.8.C.  1272  (a) 
and  (O).  to  establish  a  data  base  and 
Inventory  system  and  a  petition  proc- 
ess to  desl^iate  any  non-Federal  and 
non-Indian  land  areas  of  the  State  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations. 

(b)  The  Secretary  is  authorized, 
under  Sections  522(b)  and  (c)  of  the 
Act  (30  U.S.C.  1272  (b)  and  (O),  to: 

(1)  Conduct  a  review  of  Federal 
lands  to  determine  whether  any  area 
on  Federal  lands  is  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
operations; 

(2)  Establish  a  process  for  the  public 
to  petition  to  have  an  area  of  Federal 
lands  designated  as  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
operations:  and 


(3)  Implement,  as  part  of  a  Federal 
program  for  a  State,  a  process  for  des- 
ignation of  areas  unsuitable  for  siir- 
face  coal  mining  operations  on  non- 
Federal  lands  within  a  SUte. 

9760.4    RcsponsiUttty. 

Section  522  of  the  Act  (30  n.S.C. 
1272)  requires  that: 

(a)  The  Secretary  shall  conduct  a 
review  of  Federal  coal  iands  to  deter- 
mine whether  there  are  areas  which 
are  unsuitable  for  stirface  coal  mining 
operations: 

(b)  In  order  to  be  eligible  to  assume 
primary  regulatory  authority,  a  State 
shall  establish  a  process  that  includes 
a  data  base  and  inventory  sjrstem  for 
designating  lands  unsuitable  for  sur- 
face coal  mining  operations  which 
shall  be  available  to  the  public: 

(c)  The  regulatory  authority  shall 
integrate  as  closely  as  possible  deci- 
sions to  designate  lands  as  unsuitable 
for  surface  coal  mining  operations 
with  present  and  futxire  land-use  plan- 
ning and  regulatory  processes  at  the 
Federal,  State,  and  local  levels; 

(d)  The  regulatory  authority  shaU 
establish  a  process  that  allows  any 
person  having  an  interest  which  is  or 
may  be  adversely  affected  to  petition 
to  have  an  area  designated  as  unsuit- 
able for  all  or  certain  t]ri)es  of  surface 
coal  mining  operations,  or  to  have  a 
designation  terminated; 

(e)  The  regulatory  authority  shall 
prohibit  or  limit  surface  coal  mining 
operations  on  certain  lands  and  in  cer- 
tain locations  designated  by  Ck>ngreM 
In  Section  522(e)  of  the  Act  (30  U.S.C. 
1272  (e)). 


PART  761— AREAS  DESIONATH)  RY 
Aa  OF  CONGRESS 

See. 

761.1  Scope. 

761.2  Objective. 
761J  Authority. 

761.4  RespofMfbOlty. 

761.5  Definitions. 

761.11    Areas  where  mining  is  prohibited  or 

limited. 
761.13    Procedurea. 

Autbokitt:  Sections  102.  301.  SOl(b).  503, 
504,  510,  512.  513.  514.  522.  and  701  of  Pub. 
U  95-87.  91  Stat.  448.  449,  468,  470.  471.  480. 
483.  484.  485.  507  and  518  (30  D3.C.  1303. 
1211.  1251,  1253,  1254.  1360,  1363. 1363, 1364, 
1272  and  1391). 

9761.1    Scope 

This  Part  establishes  the  procedures 
and  standards  to  be  followed  in  deter- 
mining whether  a  proposed  surface 
coal  mining  and  reclamation  operation 
can  be  permitted  in  light  of  the  prohi- 
bitions and  limitations  in  Section 
523(e)  of  the  Act  for  those  types  of  op- 
erations on  certain  Federal,  public  and 
private  lands. 
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|7«1J     0*JcetiT«. 

The  objective  of  this  Part  is  to  Im- 
plement the  prohibitions  and  llmita- 
Uona  for  surface  coal  mining  oper- 
ations on  or  near  certain  private.  Fed- 
eral, and  other  public  lands  under  Sec- 
tion 523(e)  of  the  Act. 

fTClJ    Aathortty. 

The  State  regulatory  authority  or 
the  Secretary  is  authorized  by  Section 
522(e)  of  the  Act  (30  UAC.  1272(e))  to 
prohibit  or  limit  surface  coal  mining 
operations  on  or  near  certain  private. 
Federal,  and  other  public  lands,  except 
for  those  operations  which  existed  on 
August  3.  1977.  or  were  subject  to  valid 
existing  rights  on  that  date. 

1 7C1.4     Rcspoiuibility. 

(a)  The  Secretary  shall  — 

(1)  Determine  whether  any  applica- 
tion for  a  permit  for  surface  coal 
tnlnlng  and  reclamation  operations  on 
Federal  lands  must  be  denied,  limited 
or  conditioned  because  operations  on 
those  lands  are  prohibited  or  limited 
by  Section  522(e)  of  the  Act  (30  TJB.C. 
1272(e))  and  this  Part; 

(2)  Determine,  based  upon  a  showing 
by  an  applicant,  whether  an  applicant 
for  a  permit  covering  Federal  lands 
either  — 

(I)  Had  any  valid  existing  rights  on 
August  3.  1977:  or 

(II)  Was  conducting  an  existing  siir- 
face  coal  mining  operation  on  those 
lands  on  Augiist  3.  1977; 

(3)  Withdraw  from  leasing  all  lands 
designated  unsxiitable  for  all  or  certain 
types  of  surface  coal  mining  oper- 
ations. 

(b)  The  State  regulatory  authority 
shall- 

(1)  Comply  with  this  Part  and  Sub- 
chapter O;  and 

(2)  Determine 

(I)  Whether  an  application  for  a 
permit  must  be  denied  because  surface 
coal  mining  operations  on  those  lands 
are  prohibited  or  limited  by  Section 
522(e)  of  the  Act  (30  UAC.  1272(e)) 
and  this  Part  and 

(II)  Whether  an  applicant  for  a 
permit  covering  such  lands  either  had 
any  valid  existing  rights  on  August  3. 
1977.  or  was  conducting  a  surface  coal 
mining  operation  on  those  lands  on 
August  3.  1977. 

(c)  In  States  where  a  complete  Fed- 
eral program  or  a  partial  Federal  pro- 
gram Including  the  designation  proc- 
ess has  been  implemented,  the  Direc- 
tor shall  determine— 

(1)  Whether  any  application  for  a 
permit  for  surface  coal  mining  oper- 
ations on  non-Federal  and  non-Indian 
lands  must  be  denied  because  the  op- 
erations on  those  lands  are  prohibited 
or  limited  by  Section  522(e)  of  the  Act; 
and 

(2)  Whether  an  applicant  for  a 
permit    covering    iu>n-Pederal    lands. 
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either  had  any  valid  existing  rights  on 
August  3.  1977.  or  was  conducting  an 
existing  surface  coal  mining  operation 
on  those  lands  on  August  3.  1977. 

1 761.5    D«nnitiona. 

For  the  purposes  of  this  Part  — 
Valid  exUting  rights  means: 

(a)  Except  for  haul  roads, 

(1)  Those  property  rights  in  exist- 
ence on  August  3,  1977.  that  were  cre- 
ated by  a  legally  binding  conveyance, 
lease,  deed,  contract  or  other  docu- 
ment which  authorizes  the  applicant 
to  produce  coal  by  a  surface  coal 
mining  operation:  and 

(2)  The  person  proposing  to  conduct 
surface  coal  niining  operations  on  such 
lands  either 

(1)  Had  been  validly  issued,  on  or 
before  August  3.  1977.  all  State  and 
Federal  permits  necessary  to  conduct 
such  operations  on  those  lands,  or 

(11)  Can  demonstrate  to  the  regula- 
tory authority  that  the  coal  Is  both 
needed  for,  and  immediately  adjacent 
to,  an  on-going  surface  coal  mining  op- 
eration for  which  all  permits  were  ob- 
tained prior  to  August  3.  1977; 

(b)  For  haul  roads,  valid  existing 
rights  means: 

(DA  recorded  right  of  way.  recorded 
easement  or  a  permit  for  a  coal  haul 
road  recorded  as  of  August  3.  1977,  or 

(2)  Any  other  road  in  existence  as  of 
August  3.  1977; 

(c)  Interpretation  of  the  terms  of 
the  document  relied  upon  to  establish 
valid  existing  rights  shall  be  based 
upon  the  usage  and  custom  at  the 
time  and  place  where  it  came  Into  ex- 
istence and  upon  a  showing  by  the  ap- 
plicant that  the  parties  to  the  docu- 
ment actually  contemplated  a  right  to 
conduct  the  same  underground  or  sur- 
face mining  activities  for  which  the 
applicant  claims  a  valid  existing  ri£ht; 

(d)  "Valid  existing  rights"  does  not 
mean  mere  expectation  of  a  right  to 
conduct  surface  coal  mining  oper- 
ations or  the  right  to  conduct  under- 
ground coal  mining.  Examples  of 
rights  which  alone  do  not  constitute 
valid  existing  rtghts  Include,  but  are 
not  limited  to,  coal  exploration  per 
mits  or  licenses,  applications  or  bids 
for  leases,  or  where  a  person  has  only 
applied  for  a  State  or  Federal  permit. 

No  Hgnificant  recreational,  timber, 
economic  or  other  values  incompatible 
with  surface  coal  mining  ojxrations 
means  those  significant  values  which 
could  be  damaged  by.  and  are  not  ca- 
pable of  existing  together  with,  sur- 
face coal  mining  operations  because  of 
the  undesirable  effects  mining  would 
have  on  those  values,  either  on  the 
area  Included  Ln  the  permit  applica- 
tion or  on  off -site  areas  which  could  be 
affected  by  mining.  Those  values  to  be 
evaluated  for  their  Importance  in- 
clude: 


(a)  Recreation,  including  hiking, 
boating,  camping,  skiing  or  other  re- 
lated outdoor  activities: 

(b)  Timber  management  and  silvlctil- 
ture; 

(c)  Agriculture,  aquaculture  or  pro- 
duction of  other  natural,  processed  or 
manufactured  products  which  enter 
commerce; 

(d)  Scenic,  historic,  archeologlc,  es- 
thetic, fish,  wildlife,  plants  or  cultural 
Interests. 

Surface  operations  and  impacts  in- 
cident to  an  underground  coal  mine 
means  all  activities  involved  in  or  re- 
lated to  underground  coal  mining 
which  are  either  conducted  on  the  sur- 
face of  the  land,  produce  changes  in 
the  land  siirface  or  disturb  the  sur- 
face, air  or  water  resources  of  the 
area,  including  aU  activities  listed  in 
Section  701(28)  of  the  Act  and  the 
definition  of  surface  coal  mining  oper- 
ations appearing  In  30  CFR  700.5. 

Significant  forest  cover  means  an 
existing  plant  community  consisting 
predominantly  of  trees  and  other 
woody  vegetation.  The  Secretary  of 
Agriculture  shall  decide  on  a  case-by- 
case  basis  whether  the  forest  cover  is 
significant  within  those  national  for- 
ests west  of  the  l(X>th  meridian. 

Occupied  dwelling  means  any  build- 
ing that  is  currently  being  used  on  a 
regular  or  temporary  basis  for  human 
habitation. 

Public  building  means  any  struc- 
ture that  is  owned  by  a  public  agency 
or  used  principally  for  public  business, 
meetings  or  other  group  gatherings. 

Community  or  institutional  build- 
ing means  any  structure,  other  than  a 
public  building  or  an  occupied  dwell- 
ing, which  is  used  primarily  for  meet- 
ings, gatherings  or  functions  of  local 
civic  organizations  or  other  communi- 
ty groups;  functions  as  an  educational, 
cultural,  historic,  religious,  scientific, 
correctional,  mental-health  or  phjrsi- 
cal  health  care  facility;  or  is  used  for 
public  services.  Including,  but  not  lim- 
ited to.  water  supply,  power  genera- 
tion or  sewage  treatment. 

Surface  coal  mining  operaticms 
which  exist  on  the  date  of  enactment 
means  all  surface  coal  mining  oper- 
ations which  were  being  conducted  on 
August  3.  1977, 

Public  park  means  an  area  dedi- 
cated or  designated  by  any  Federal, 
State,  or  local  agency  for  public  recre- 
ational use.  whether  or  not  such  use  is 
limited  to  certain  times  or  days,  in- 
cluding any  land  leased,  reserved  or 
held  open  to  the  public  because  of 
that  use. 

Public  road  means  any  thorough- 
fare open  to  the  public  for  passage  of 
vehicles. 

Cemetery  means  any  area  of  land 
where  human  bodies  are  interred. 


f7<l.ll     Anas  where  miiiiiig  is  prohibited 
or  limited. 

Subject  to  valid  existing  rights,  no 
surface  coal  mining  operations  shaU  be 
conducted  after  August  3,  1977,  unless 
those  operations  existed  on  the  date  of 
enactment: 

(a)  On  any  lands  within  the  bound- 
aries of  the  National  Park  System,  the 
Natiorud  WUdlife  Refuge  System,  the 
National  System  of  Trails,  the  Nation- 
al Wilderness  Preservation  System, 
the  Wild  and  Scenic  Rivers  System,  in- 
cluding study  rivers  designated  under 
Section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1276(a)),  and  Na- 
tional Recreation  Areas  designated  by 
Act  of  Congress: 

(b)  On  any  Federal  lands  within  the 
boundaries  of  any  national  forest;  pro- 
vided, hotoever,  that  surface  coal 
mining  operations  may  be  permitted 
on  such  lands,  if  the  Secretary  finds 
that  there  are  no  significant  recre- 
ational, timber,  economic,  or  other 
values  which  may  be  Incompatible 
with  siirface  coal  mining  operations: 
and 

(1)  Surface  operations  and  impacts 
are  incident  to  an  underground  coal 
mine;  or 

(2)  The  Secretary  of  Agriculture  de- 
termines, with  respect  to  lands  which 
do  not  have  significant  forest  cover 
within  those  national  forests  west  of 
the  100th  meridian,  that  surface  coal 
mining  operations  comply  with  the 
Multiple-Use  Sustained  Yield  Act  of 
1960  (16  D.S.C.  528-531).  the  Federal 
Coal  Tif»j«lng  Amendments  Act  of  1975 
(Pub.  L.  94-377,  30  UjS.C.  201  et  seq.), 
and  the  National  Forest  Management 
Act  of  1976  (90  Stat.  2949),  and  the 
provisions  of  the  Act.  No  surface  coal 
mining  operation  may  be  permitted 
within  the  boundaries  of  the  Custer 
National  Forest: 

(c)  On  any  lands  which  will  adverse- 
ly affect  any  publicly  owned  park  or 
any  places  Included  on,  or  eligible  for 
listing  on,  the  National  Register  of 
Historic  Places.  uiUess  approved  joint- 
ly by  the  regulatory  authority  and  the 
Federal,  SUte  or  local  agency  with  ju- 
risdiction over  the  park  or  places; 

(d)  Within  100  feet  measured  hori- 
zontally of  the  ouUlde  right-of-way 
line  of  any  public  road,  except— 

(1)  Where  mine  access  roads  or  haul- 
age roads  join  such  right-of-way  line; 
or 

(2)  Where  the  regulatory  authority 
allows  the  public  road  to  be  relocated 
or  the  area  affected  to  be  within  100 
feet  of  such  road,  after— 

(1)  Public  notice  and  opportunity  for 
a  public  hearing  in  accordance  with 
Section  S  761.12(d);  and. 

(ii)  Making  a  written  finding  that 
the  interests  of  the  affected  public 
and  landowners  will  be  protected; 

(e)  Within  300  feet  measured  hori- 
zontally from  any  occupied  dwelling, 
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unless  the  owner  thereof  has  i>roTlded 
a  written  waiver  consenting  to  surface 
coal  mining  operations  closer  than  300 
feet; 

(f)  Within  300  feet  measured  hori- 
zontally of  any  public  building,  school, 
church,  community  or  institutional 
building  or  public  park;  or 

(g)  Within  100  feet  measured  hori- 
zontally of  a  cemetery. 

9761.12    Procedures. 

(a)  Upon  receipt  of  a  complete  impli- 
cation for  a  surface  coal  mining  and 
reclamation  operation  permit,  the  reg- 
ulatory authority  shall  review  the  ap- 
plication to  determine  whether  sur- 
face coal  wnining  operations  are  limited 
or  prohibited  under  Section  761.11  on 
the  lands  which  would  be  disturbed  by 
the  proposed  operation. 

(bXl)  Where  the  proposed  operation 
would  be  located  on  any  lands  listed  in 
SecUon  761.11  (a),  (f)  or  (g).  the  regu- 
latory authority  shall  reject  the  appli- 
cation if  the  applicant  had  no  valid  ex- 
isting rights  for  the  area  on  August  3, 
1977,  or  if  the  operation  did  not  exist 
on  that  date. 

(2)  If  the  regulatory  authority  Is 
unable  to  determine  whether  the  pro- 
posed operation  is  located  within  the 
boundaries  of  any  of  the  lands  in  Sec- 
tion 761.11(a)  or  closer  than  the  limits 
provided  in  Section  761.11  (f)  and  (g), 
the  regulatory  authority  shall  trans- 
mit a  copy  of  the  relevant  portions  of 
the  permit  application  to  the  appro- 
priate Federal.  SUte  or  local  govern- 
ment agency  for  a  determination  or 
clarification  of  the  relevant  bound- 
aries or  distances,  with  a  notice  to  the 
appropriate  agency  that  It  must  re- 
spond within  30  days  of  receipt  of  the 
request. 

(c)  Where  the  proposed  operation 
would  include  Federal  lands  within 
the  boundaries  of  any  national  forest, 
and  the  ^plicant  seeks  a  determina- 
tion that  mining  is  permissible  under 
Section  761.11(b)  of  this  Part,  the  k^ 
plicant  shall  submit  a  permit  applica- 
tion to  the  Regional  Director  for  proc- 
essing under  30  CFR  Subchapter  D. 
Before  acting  on  the  permit  applica- 
tion, the  Director  shall  insure  that  the 
Secretary's  determination  has  been  re- 
ceived and  the  findings  required  by 
Section  522(eK2)  of  the  Act  (30  nJ8.C. 
1272(eK2))  have  been  made. 

(d)  Where  the  proposed  mining  oper- 
ation is  to  be  conducted  within  100 
feet  measured  horizontally  of  the  out- 
side right-of-way  line  of  any  public 
road  (except  where  mine  access  roads 
or  haulage  roads  join  such  right-of- 
way  line)  or  where  the  applicant  pro- 
poses to  relocate  any  public  road,  the 
regulatory  authority  shall  — 

(1)  Require  the  applicant  to  obtain 
necessary  ^provals  of  the  authority 
with  Jiirladlction  over  the  public  road: 
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(J)  Provide  notice  in  a  newspaper  of 
general  circulation  in  the  affected 
locale  of  a  public  hearing  at  least  2 
weeks  before  the  hearing; 

(3)  Provide  an  opportunity  for  a 
public  hearing  at  which  any  member 
oi  the  public  may  participate  in  the  lo- 
cality of  the  proposed  mining  oper- 
ations for  the  purpose  of  determining 
whether  the  Interests  of  the  public 
and  affected  landowners  will  be  pro- 
tected; and 

(4)  Make  a  written  finding  based 
upon  information  received  at  the 
public  hearing  within  30  days  after 
completion  of  the  hearing  as  to  wheth- 
er the  Interests  of  the  public  and  af- 
fected landowners  will  be  protected 
fnxn  the  proposed  mining  operations. 

(e)  Where  the  proposed  sxirface  coal 
mining  operations  would  be  conducted 
within  300  feet  measxired  horizontally 
of  any  occupied  dwelling,  the  appli- 
cant shall  submit  with  the  application 
a  written  waiver  from  the  owner  of  the 
dwelling,  consenting  to  such  oper- 
ations within  a  closer  distance  of  the 
dwelling  as  specified  in  the  waiver. 
The  waiver  must  be  knowingly  made 
and  separate  from  a  lease  or  deed 
unless  the  lease  or  deed  contains  an 
explicit  waiver. 

(f)  (1)  Where  the  proposed  surface 
coal  mining  operation  may  adversely 
affect  any  public  parii  or  any  places 
included  on,  or  eligible  for  listing  on. 
the  National  Register  of  Historic 
Places,  the  regulatory  authority  shall 
trazumit  to  the  Federal.  State  or  local 
agencies  with  jurisdiction  over  or  a 
statutory  or  regulatory  responsibility 
for  the  paik  or  historic  place  a  copy  of 
the  completed  permit  application  con- 
taining the  following: 

(1)  A  request  for  that  agency's  v[>- 
proval  or  disapproval  of  the  oper- 
ations; 

(11)  A  notice  to  the  appropriate 
agency  that  it  must  reqx>nd  within  30 
dajrs  from  receipt  of  the  request. 

(2)  A  permit  for  the  operation  shall 
not  be  issued  unless  jointly  approved 
by  all  affected  agencies. 

(g)  If  the  regulatory  authority  deter- 
mines that  the  proposed  surface  coal 
mining  operation  is  not  prohibited 
under  Section  522(e)  of  the  Act  (30 
UJS.C.  1272(e))  and  this  Part,  it  may 
nevertheless,  pursuant  to  appropriate 
petitions,  designate  such  lands  as  un- 
suitable for  all  or  certain  types  of  sur- 
face coal  mining  operations  pursiiant 
to  30  CPR  762.  764.  766  or  769, 

(h)  A  determination  of  a  State  regu- 
latory authority  that  a  person  holds  or 
does  not  hold  a  valid  existing  right  or 
that  surface  coal  mining  operations 
did  or  did  not  exist  on  the  date  of  en- 
actment shaU  be  subject  to  adminis- 
trative and  judicial  review  under  30 
CPR  787.11(b)  and  12(bKl).  A  determi- 
nation of  these  issues  by  the  Director 
concerning  any  Federal  lands  or  under 
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a  Federal  program  shall  be  subject  to 
administrative  and  judicial  review 
under  30  CFR  787.11(c)  and  I2(bH2). 


PAIT  762— OlfTEIIA  FOt  DESIG- 
NATING AREAS  AS  UNSUITABLE 
FOt  SURFACE  COAL  MINING  Of- 
EKATIONS 


763.1    Scope. 
7«X4    Responsibility. 
762.S    Definitions. 

763.11  Ciitcris  (or  deslgnstinc  lands  ss  un- 
suitable. 

763.13  AddiUonsl  criterls. 

76X13  Land  exempt  from  desicnstion  ss 
UDsultsble  for  stirfsoe  coal  mining  oper- 
stk»s. 

763.14  Explormtlon  of  land  designated  ss 
unsuitable  for  surface  coal  mining  oper- 
ations. 

ADTBoaiTT.  Sections  103.  301.  601(b).  503. 
504.  513.  and  533  of  Pub.  L.  »5-<7.  01  SUt. 
444.  449.  468.  470.  471.  463.  507  (30  D.S.C. 
laOI.  1311.  1351.  1353.  1354.  1363.  and  1373). 

1762.1    Scope. 

This  Part  establishes  the  minimum 
criteria  to  be  used  In  determining 
whether  lands  should  be  designated  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations. 

|7<t^    RespoiuibiUty. 

The  regulatory  authority  shall  use 
the  criteria  in  this  part  for  the  evalua- 
tion of  each  petition  for  the  designa- 
tion of  areas  as  unsuitable  for  surface 
coal  mining  operations. 

i7«X.5    Definitions. 

For  purposes  of  this  Part: 

Froffiie  lands  means  geographic 
areas  containing  natural,  ecologlc,  sci- 
entific or  esthetic  resources  that  could 
be  damaged  or  destroyed  by  surface 
coal  mining  operations.  Elxamples  of 
fragile  lands  Include  valuable  habitats 
for  fish  or  wildlife,  critical  habiuts  for 
endangered  or  threatened  species  of 
animals  or  plants,  uncommon  geologic 
formations.  National  Natural  Land- 
mark sites,  areas  where  mining  may 
cause  flooding,  environmental  corri- 
dors containing  a  concentration  of  eco- 
loglc and  esthetic  features,  areas  of 
recreational  value  due  to  high  environ- 
mental quality,  and  buffer  sones  adja- 
cent to  the  boundaries  of  areas  where 
surface  coal  mining  operations  are 
prohibited  under  Section  522(e)  of  the 
Act  and  30  CPR  761. 

Historic  lands  means  historic  or  cul- 
tural districts,  places,  structures  or  ob- 
jects. Including  archeologlcal  and  pale- 
ontological  sites.  National  Historic 
Landmark  sites,  sites  listed  on  or  eligi- 
ble for  listing  on  a  State  or  National 
Register  of  Historic  Places,  sites 
having  religious  or  ctiltural  signifi- 
cance to  native  Americans  or  religious 
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grouiM  or  sites  for  which  historic  des- 
ignation is  pending. 

Saturai  hazard  lands  means  geo- 
graphic areas  In  which  natural  condi- 
tions exist  which  pose  or.  as  a  result  of 
surface  coal  mining  operations,  may 
pose  a  threat  to  the  health,  safety  or 
welfare  of  people,  property  or  the  en- 
vironment, including  areas  subject  to 
landslides.  cave-Ins.  large  or  encroach- 
ing sand  dimes,  severe  wind  or  soil  ero- 
sion, frequent  flooding,  avalanches 
and  areas  of  unstable  geology. 

Substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation  means  significant  Invest- 
ments that  have  been  made  on  the 
basis  of  a  long-term  coal  contract  in 
power  plants,  railroads,  coal-handling, 
preparation,  extraction  or  storage 
facilities  and  other  capital-intensive 
activities.  An  example  would  be  an  ex- 
isting mine,  not  actually  producing 
coal,  but  in  a  substantial  stage  of  de- 
velopment prior  to  production.  Costs 
of  acquiring  the  coal  in  place  or  of  the 
right  to  mine  it  without  an  existing 
mine,  as  described  in  the  above  exam- 
ple, alone  are  not  sufficient  to  consti- 
tute substantial  legal  aad  financial 
commitments. 

1762.11  Criteria  for  designating  lands  as 
BBSuhablc. 

(a)  Upon  petition  an  area  shall  be 
designated  as  unsuitable  for  all  or  cer- 
tain tjrpes  of  siirface  coal  mining  oper- 
ations. If  the  regulatory  authority  de- 
termines that  reclamation  is  not  tech- 
nologically and  economically  feasible 
under  the  Act.  this  Chapter  and  an  ap- 
proved State  program. 

(b)  Upon  petition  an  area  may  be 
(but  is  not  required  to  be)  designated 
as  unsuitable  for  certain  tTPea  of  siir- 
face  coal  mining  operations.  If  the  op- 
erations will  — 

(1)  Be  Incompatible  with  existing 
State  or  local  land  use  plans  or  pro- 
grams: 

(2)  Affect  fragile  or  historic  lands  in 
which  the  operations  could  result  in 
significant  damage  to  Important  his- 
toric, cultural,  scientific,  or  esthetic 
values  or  natural  systems: 

(3)  Affect  renewable  resource  lands 
in  which  the  operations  could  resxilt  In 
a  substantial  loss  or  reduction  of  long- 
range  productivity  of  water  supply  or 
of  food  or  fiber  products:  or 

(4)  Affect  natural  hazard  lands  In 
which  the  operations  could  substan- 
tially endanger  life  and  property,  such 
lands  to  Include  areas  subject  to  fre- 
quent flooding  and  areas  of  unstable 
geology. 

1762.12  Additional  criteria. 

(a)  A  state  regulatory  authority  may 
establish  additional  or  more  stringent 
criteria  for  determining  whether  lands 
within  the  state  should  be  designated 
as  unsuitable  for  surface  coal  mining 


operations.  Such  criteria  shall  be  ap- 
proved pursuant  to  Subchapter  C  of 
this  Chapter. 

(b)  The  Secretary  may  establish  ad- 
ditional criteria  for  determining 
whether  Federal  lands  should  be  des- 
ignated as  unsuitable  for  surface 
mining  operations. 

(c)  Additional  criteria  will  be  deter- 
mined to  be  more  stringent  on  the 
basis  of  whether  they  provide  for 
greater  protection  of  the  public 
health,  safety  and  welfare  or  the  envi- 
ronment, such  that  areas  beyond 
those  specified  in  the  criteria  of  this 
part  would  be  designated  as  unsuitable 
for  surface  coal  mining  operations. 

S  762.13  Land  exempt  from  designation  as 
unsuitable  for  surface  coal  mining  op- 
erations. 

The  requirements  of  this  Part  do  not 
apply  to  —  \^ 

(a)  Lands  on  which  surface  coal 
mining  operations  were  being  conduct- 
ed on  the  date  of  enactment; 

(b)  Lands  covered  by  a  permit  issued 
under  the  Act:  or 

(c)  Lands  where  substantial  legal 
and  financial  commitments  in  surface 
coal  mining  operations  were  in  exist- 
ence prior  to  January  4,  1977. 

I76M4  Exploration  on  land  designated 
as  unsuitable  for  surface  coal  mining 
operations. 

Designation  of  any  area  as  unsuit- 
able for  all  or  certain  types  of  surface 
coal  mining  operations  pursuant  to 
Section  522  of  the  Act  and  regulations 
of  this  Subchapter  does  not  prohibit 
coal  exploration  operations  in  the 
area,  if  conducted  In  accordance  with 
the  Act.  this  Chapter,  any  approved 
State  or  Federal  program,  and  other 
applicable  requirements.  Exploration 
operatloiis  on  any  lands  designated 
unsuitable  for  stirface  coal  mining  op- 
erations must  be  approved  by  the  reg- 
ulatory authority  under  30  CFR  776, 
to  Insxire  that  exploration  does  not  in- 
terfere with  any  value  for  which  the 
area  has  been  designated  unsuitable 
for  siu^ace  coal  mining. 


PART  764— STATC  PROCESSES  FOR 
DESIGNATING  AREAS  UNSUnABLE 
FOR  SURFAa  COAL  MINING  OP- 
ERATIONS 

794.1    Scope. 

764.3    Objective. 

764J    Authority. 

764.11  Procedures:  Oeneral  process  r«- 
qulrements. 

764.13    Procedures:  PeUUons. 

764.15  Procedures:  Initial  processing,  rec- 
ordkeeping, and  notification  require- 
ments. 

764.17    Procedures:  Hearing  reQulrements. 

764.19    Procedures:  Decision. 


Sec 

764.31  DaU  base  and  inventory  system  re- 
quirements. 

764.33    Public  information. 

764.25  Regulatory  authority  responsibility 
for  implementation. 

AnTHoarrr  :  SecUons  102,  301.  503,  510 
and  533  of  Pub.  L.  95-«7.  91  Stat.  448.  449. 
470  and  507  (SO  U.&C.  1202.  1311.  1253,  1280 
and  1272). 

9  764.1    Scope. 

This  Part  establishes  minimum  pro- 
cedures and  standards  to  be  included 
In  each  approved  State  program  for 
designating  non-Federal  and  non- 
Indian  lands  In  a  State  as  unsuitable 
for  all  or  certain  types  of  siu-face  coal 
mining  operations  and  for  terminating 
designations. 

S764J    ObjccUve. 

The  objective  of  this  Part  is  to 
Insure  that  States  administering  the 
Act  on  non-Federal  and  non-Indlan 
lands  Implement  processes  to  desig- 
nate lands  unsuitable  for  all  or  certain 
types  of  sxirface  coal  mining  oper- 
ations and  for  terminating  deslgna- 
tlona. 

|76U    Airthorlty. 

(a)  The  Secretary  has  authority  to 
approve  or  disapprove  the  procedures 
and  standards  in  State  programs  to 
designate  lands  as  unsuitable  for  aU  or 
certain  types  of  stirface  coal  mining 
operations  and  for  terminating  stich 
designations. 

(b)  The  States  have  authority  to  de- 
velop and  liKdude  in  their  State  pro- 
grams procedures  and  standards,  con- 
sistent with  this  Part,  to  designate 
lands  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  oper- 
ations and  to  terminate  such  designa- 
tions. 


I7M.11    ProcediiTsa;  GeBcral 
qulrements. 

Each  State  shall  establish  a  process 
OTiahHny  objective  decisions  to  be 
made  on  which,  if  any,  land  areas  of 
the  State  are  unsvdtable  for  all  or  cer- 
tain types  of  stirface  coal  mining  oper- 
ations. These  decisions  shall  be  based 
on  competent,  scientifically  sound 
data  and  other  relevant  information. 
This  process  shall  Include  the  require- 
ments listed  in  Sections  764.13-7M.2S. 

f  764.12    Procednrea:  Petitions. 

(a)  RU^  to  petition.  Any  person 
having  an  Interest  which  is  or  may  be 
adversely  affected  has  the  right  to  pe- 
tition the  regulatory  authority  to  have 
an  area  designated  as  unsuitable  for 
surface  coal  mining  operations,  or  to 
have  an  existing  designation  terminat- 
ed. 

(b)  Deaignation.  The  only  Informa- 
tion that  a  petitioner  need  provide  is: 

(1)  The  location  and  size  of  the  area 
covered  by  the  petition; 
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(2)  Allegations  of  facts  and  support- 
ing evidence  which  would  tend  to  es- 
tablish that  the  area  is  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining  operations; 

(3)  A  description  of  how  mining  of 
the  area  has  affected  or  may  adversely 
affect  people,  land,  air,  water  or  other 
resources; 

(4)  The  petitioner's  name,  address 
and  telephone  number  and 

(6)  Identification  of  the  petitioner's 
interest  which  is  or  may  be  adversely 
affected. 

(c)  Termination.  The  only  informa- 
tion that  a  petitioner  need  provide  to 
terminate  a  designation  is: 

(1)  The  location  and  size  of  the  area 
covered  by  the  petition; 

(2)  Allegations  of  facts,  with  sup- 
porting evidence,  not  contained  In  the 
record  of  the  proceeding  in  which  the 
area  was  designated  unsuitable,  which 
would  tend  to  establish  the  statements 
or  allegations,  and  which  statements 
or  allegations  Indicate  that  the  desig- 
nation should  be  terminated  based  on: 

(I)  The  nature  or  abundance  of  the 
protected  resource  or  condition  or 
other  basis  of  the  designation  if  the 
designation  was  based  on  criteria 
found  In  30  CFR  762.11(b);  or 

(II)  Reclamation  now  being  techno- 
logically and  economically  feasible,  if 
the  designation  was  based  on  the  crite- 
ria found  in  30  CFR  762.11(a);  or 

(ill)  The  resources  or  condition  not 
being  affected  by  surface  coal  mining 
operations,  or  in  the  case  of  land  use 
plans,  not  being  incompatible  with 
surface  coal  tnining  operations  during 
and  after  mining.  If  the  designation 
was  based  on  the  criteria  found  in  30 
CPR  762.11(b); 

(3)  The  petitioner's  name,  address 
and  telephone  number;  and 

(4)  Identification  of  the  petitioner's 
interest  which  is  or  may  be  adversely 
affected  by  the  coptlnuation  of  the 
designation. 


{764.15    Proeedons:     Iidtial 

recordkeeping,    and    notUlcatioB    re- 
qnircments. 

(a)  (1)  within  30  days  of  receipt  of  a 
petition,  the  regulatory  authority 
shall  notify  the  petitioner  by  cotified 
mall  whether  or  not  the  petition  is 
complete  under  Section  764.13  (b)  or 
(c). 

(3)  The  regulatory  authority  shall 
determine  whether  any  Identified  coal 
resources  exist  in  the  area  covered  by 
the  petition,  without  requiring  any 
showing  from  the  petitioner.  If  the 
regulatory  authority  finds  there  are 
not  any  identified  coal  resources  in 
that  area,  it  shall  return  the  petition 
to  the  petitioner  with  a  statement  of 
the  findings. 

(3)  The  regulatory  authority  may 
reject  petitions  for  deaignatiaiis  or  ter- 
ni<pf*v»»M  of  dealgnatimis  which  are 
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frivolous.  Onoe  the  requirements  of 
Section  764.13  are  met,  no  party  shall 
bear  any  burden  of  proof,  but  each  ac- 
cepted petition  shall  be  considered  and 
acted  upon  by  the  regulatory  authori- 
ty pursuant  to  the  procedures  of  this 
Part. 

(4)  When  considering  a  petition  for 
an  area  which  was  previously  and  un- 
successfully proposed  for  designation. 
the  regulatory  authority  shall  deter- 
mine If  the  new  petition  presents  new 
allegations  of  facts.  If  the  petition 
does  not  contain  new  allegations  of 
facts,  the  regulatory  authority  shall 
not  consider  the  petition  and  shall 
return  the  petition  to  the  petitioner, 
with  a  statement  of  its  findings  and  a 
reference  to  the  record  of  the  previous 
designation  proceedings  where  the 
facts  were  considered. 

(6)  If  the  regulatory  authority  deter- 
mines that  the  petition  is  incomplete 
or  frivolous,  it  shall  retiun  the  peti- 
tion to  the  petitioner,  with  a  written 
statement  of  the  reasons  for  the  deter- 
mination and  the  categories  of  infor- 
mation needed  to  make  the  petition 
complete. 

(6)  The  regulatory  authority  shaU 
notify  the  person  who  submits  a  peti- 
tion of  any  application  for  a  permit  re- 
ceived which  proposes  to  Include  any 
area  covered  by  the  petition. 

(7)  Any  petitions  received  after  the 
dose  of  the  public  comment  period  on 
a  permit  application  relating  to  the 
same  mine  plan  area  shall  not  prevent 
the  regulatory  authority  from  issuing 
a  decision  on  that  permit  application. 
The  regulatory  authority  may  return 
any  petition  received  thereafter  to  the 
petitioner  with  a  statement  why  the 
regulatory  authority  cannot  consider 
the  petition.  For  the  purposes  of  this 
Section,  close  of  the  public  comment 
period  shaU  mean  at  the  close  of  any 
informal  conference  held  under  SO 
CPR  786.14.  or,  if  no  conference  is  re- 
quested, at  the  close  of  the  period  for 
filing  written  comments  and  objec- 
tions under  30  CFR  786.12-13. 

(bXl)  Within  three  weeks  after  the 
determination  that  a  petition  is  com- 
plete, the  regulatory  authority  shall 
circulate  copies  of  the  petition  to,  and 
request  submissions  of  relevant  Inf  ot- 
mation  fnxn,  other  Interested  govern- 
mental agencies,  the  petitioner,  Inter- 
venors,  persons  with  an  ownership  in- 
terest of  record  in  the  property,  and 
other  persons  lEnown  to  the  regulatory 
authority  to  have  an  interest  in  the 
property. 

(2)  ^(Hthln  three  weeks  after  the  de- 
termination that  a  petition  is  com- 
plete, the  regulatory  authority  shaU 
notify  the  general  public  of  the  receipt 
'of  the  petition  and  request  submls- 
sloiis  of  relevant  information  by  a 
newspaper  advertisement  placed  onoe 
a  we^  for  two  consecutive  weeks  in 
the  locale  of  the  area  covered  by  the 
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petition.  In  the  newspaper  of  larvest 
drculAtlon  in  the  State,  and  In  any  of- 
ficial State  register  of  public  notices. 

(c)  DnUl  three  days  before  the  regu- 
latory authority  holds  a  hearing  under 
Section  784.17,  any  person  may  Inter- 
vene in  the  proceeding  by  filing  allega- 
tions of  facts,  supporting  evidence,  a 
short  statement  Identlfjdng  the  peti- 
tion to  which  the  allegatloBs  pertain. 
and  the  tntervenor's  name,  address 
and  telephone  number. 

(d)  Beginning  immediately  after  a 
complete  petition  is  filed,  the  regula- 
tory authority  shall  compile  and  main- 
tain a  record  consisting  of  aU  docu- 
ments relating  to  the  petition  fUed 
with  or  prepared  by  the  regulatory  au- 
thority. The  regulatory  authority 
shall  make  the  record  available  for 
public  inspection,  free  of  charge,  and 
copying,  at  reasonable  cost,  during  all 
normal  business  hours  at  a  central  lo- 
cation of  the  county  or  multi-county 
SLTtn  In  which  the  land  petitioned  is  lo- 
cated, and  at  the  main  office  of  the 
regiilatory  authority. 


97M.17    Proccdnrea: 
■wnU. 


Hearing      reqvire- 


(a)  Within  10  months  after  receipt 
of  a  complete  petition,  the  regulatory 
authority  shaU  hold  a  public  hearing 
In  the  locality  of  the  area  covered  by 
the  petition.  If  all  petitioners  and  In- 
terveners agree,  the  hearing  need  not 
be  held.  The  hearing  shall  be  legisla- 
tive and  fact-finding  in  nature,  with- 
out cross-examination  of  witnesses. 
The  regulatory  authority  shall  make  a 
verbatim  transcript  of  the  hearing. 

(bXl)  The  regulatory  authority  shall 
give  notice  of  the  date.  Ume.  and  loca- 
tion of  the  hearing  to: 

(i)  Local.  State,  and  Pederal  agencies 
which  may  have  an  interest  in  the  de- 
cision on  the  petition; 

(11)  The  petitioner  and  the  interve- 
nors;  and 

(ill)  Any  person  with  an  ownership 
or  other  Interest  known  to  the  regula- 
tory authority  In  the  area  covered  by 
the  petition. 

(2)  Notice  of  the  hearing  shall  be 
sent  by  certified  maU  and  postmarked 
not  leas  than  30  days  before  the  sched- 
uled date  of  the  hearing. 

(c)  The  regulatory  authority  shall 
notify  the  general  public  of  the  date, 
time,  and  location  of  the  hearing  by 
placing  a  newspaper  advertisement 
once  a  week  for  2  consecutive  weeks  In 
the  locale  of  the  area  covered  by  the 
petition  and  once  during  the  week 
prior  to  the  scheduled  date  of  the 
public  hearing.  The  consecutive 
weekly  advertisement  must  begin  be- 
tween 4  and  5  weeks  before  the  sched- 
uled date  of  the  public  hearing. 

(d)  The  regULlatory  authority  may 
consolidate  In  a  single  hearing  the 
hearings  required  for  each  of  several 
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petitions  which  relate  to  areas  in  the 
same  locale. 

(e)  Prior  to  dedgnating  any  land 
areas  as  unsiiltable  for  surface  coal 
mining  operations,  the  regulatory  au- 
thority shall  prepare  a  detailed  state- 
ment, using  existing  and  available  in- 
formation on  the  potential  coal  re- 
sources of  the  area,  the  demand  for 
coal  resources,  and  the  Impact  of  such 
designation  on  the  environment,  the 
economy,  and  the  supply  of  coal. 

(f)  In  the  event  that  all  petitioners 
and  interveners  stipulate  agreement 
prior  to  the  hearing,  the  petition  may 
be  withdrawn  from  consideration. 

i  7C4.1*     ProcedorcK  Dedsion. 

(a)  In  reaching  its  decision,  the  regu- 
latory authority  shall  use  — 

(1)  The  information  contained  in  the 
data  base  and  Inventory  sjrstem; 

(2)  Information  provided  by  other 
governmental  agencies: 

(3)  The  detailed  statement  prepared 
under  Section  784.17(e);  and 

(4)  Any  other  relevant  information 
submitted  during  the  comment  period. 

(b)  A  final  written  decision  shaU  be 
issued  by  the  regulatory  authority,  in- 
cluding a  statement  of  reasons,  within 
60  days  of  completion  of  the  public 
hearing,  or,  if  no  public  hearing  is 
held,  then  within  12  months  after  re- 
ceipt of  the  complete  petition.  The 
regulatory  authority  shall  simulta- 
neously send  the  decision  by  certified 
mall  to  the  petitioner,  every  other 
party  to  the  proceeding,  and  to  the 
Regional  Director  for  the  region  in 
which  the  State  is  located. 

(c)  The  decision  of  the  State  regula- 
tory authority  with  respect  to  a  peti 
tion.  or  the  failure  of  the  regulatory 
authority  to  act  within  the  time  limits 
set  forth  in  this  Section,  shall  be  sub- 
ject to  Judicial  review  by  a  court  of 
competent  jurisdiction  in  accordance 
with  SUte  law  under  Section  526<e)  of 
the  Act  and  30  CPR  787.12. 

S7M..21     DaU  base  and  Inrentory  fystcai 
requirements. 

(a)  The  regulatory  authority  shall 
develop  a  data  base  and  inventory 
system  which  will  permit  evaluation  of 
whether  reclamation  is  feasible  in 
areas  covered  by  petitions. 

(b)  The  regulatory  authdrity  shall 
Include  in  the  system  Information  rele- 
vant to  the  criteria  in  30  CFR  762.11. 
including,  but  not  limited  to,  informa- 
tion received  from  the  United  States 
Pish  and  WUdllfe  Service,  the  SUte 
Historic  Preservation  Officer,  and  the 
agency  administering  Section  127  of 
the  Clean  Air  Act.  as  amended  (42 

.DAC.  Section  7470  et  seq.). 

(c)  The  regulatory  authority  shall 
add  to  the  data  base  and  inventory 
system  information— 

(1)  On  potential  coal  resources  of 
the  State,  demand  for  those  resources. 
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the  environment,  the  economy  and  the 
supply  of  coaL,  sufficient  to  enable  the 
regulatory  authority  to  prepare  the 
statements  required  by  Section 
764.17(e):  and. 

(2)  That  becomes  available  from  pe- 
titions, publications,  experiments, 
permit  applications,  mining  aiul  recla- 
mation operations,  and  other  sources. 

f  7M.23     Public  information. 

The  regulatory  authority  shall: 

(a)  Make  the  information  and  data 
base  system  developed  under  Section 
784.21  available  to  the  pubUc  for  in- 
spection free  of  charge  and  for  copy- 
ing  at  reasonable  cost: 

(b)  Provide  information  to  the  public 
on  the  petition  procedures  necessary 
to  have  an  area  designated  as  unsuit- 
able for  all  or  certain  types  of  surface 
coal  mining  operations  or  to  have  des- 
ignations terminated  and  describe  how 
the  inventory  and  data  base  system 
can  be  used. 

S  7M.26    Regulatory  authority  mponsibiU- 
tj  for  Implementation. 

(a)  The  regulatory  authority  shaU 
not  issue  permits  which  are  inconsist- 
ent with  designations  made  pursiiant 
to  Parts  780.  781.  782,  784,  or  785. 

(b)  The  regiilatory  authority  shall 
maintain  a  map  of  areas  designated  as 
unsxiltable  for  all  or  certain  types  of 
suirface  coal  mining  operations. 

(c)  The  regxilatory  authority  shall 
make  available  to  any  person  any  in- 
formation within  its  control  regarding 
designations,  including  mineral  or  ele- 
mental content  which  is  potentially 
toxic  in  the  environment  but  except- 
ing proprietary  Information  on  the 
chemical  and  physical  properties  of 
the  coal. 


PAIT  765— OESIONAT1NO  LANDS  AS 
UNSUITABlf  FOI  SUtFAa  COAL 
MINING  OPOtATIONS  UNDEt  A 
FEDOAL  PtOOftAM  FOt  A  STATE 

Sec. 

7S6.1    Scope. 

785.11    Procedurea 

766.13    State  varlaUona 

766.13    EffecUve  date. 

AuTHoarrr.  Sections  102.  301.  501.  503. 
504.  510.  513.  517.  and  533  of  Pub.  L.  05-87. 
91  SUt.  446.  449.  468.  470.  471.  480.  463.  498. 
and  507  (SO  VAC.  130^  1311.  1351.  1353, 
1254.  1360.  1362.  1367  and  1372). 

|78ft.l     8C09C. 

This  Part  establishes  minimum  pro- 
cedures to  be  included  in  each  Pederal 
program  for  the  designation  of  lands 
in  a  State  as  unsuitable  for  all  or  cer- 
tain types  of  surface  coal  mining  oper- 
ations and  for  terminating  designa- 
tions. 


1786.11    Procedures. 

At  the  time  a  complete  Federal  pro- 
gram is  promulgated  for  a  State,  or  a 
partial  Pederal  program  covering  the 
designation  process  is  implemented, 
the  Director  shall  develop  a  process 
for  designating  lands  unsuitable  for  all 
or  certain  types  of  s\irface  coal  miiUng 
operations  and  terminating  designa- 
tions consistent  with  the  requirements 
of  Parts  761.  762  and  764  of  this  Sub- 
chapter. The  Director  shall  include  In 
that  process  the  procedures,  data  base. 
Inventory  system,  and  public  informa- 
tion requirements  of  Part  764. 


S  786.12    State  variations. 

When  developing  the  procedures 
and  criteria  for  designation  of  lands 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  under  a 
Pederal  program  for  a  State,  the  Di- 
rector shal  consider— 

(a)  The  nature  of  the  State's  terrain, 
climate,  coal  deposits,  biological, 
chemical  and  other  relevant  physical 
characteristics; 

(b)  The  structure  and  responsibil- 
ities of  the  State  government  and  local 
governments  within  the  State,  Includ- 
ing State  and  local  land-use  plans;  and 

(c)  Standards  adopted  by  a  State 
which  are  more  stringent  than  the 
standards  of  the  Act  or  the  require- 
ments of  Parts  761,  762,  and  764. 

}  766.13    Effective  date. 

(a)  Except  as  provided  in  Paragraph 
(b)  of  this  Section,  the  Director  shall 
Implement  the  procedures  and  criteria 
of  a  Pederal  program  for  a  State  for 
designating  lands  unsuitable  for  all  or 
certain  types  of  surface  coal  mining  1 
year  after  a  Pederal  program  is  made 
effective  for  a  State. 

(b)  When  a  Pederal  program  is  pro- 
mulgated because  of  a  State's  failure 
to  implement,  maintain,  or  enforce 
adequately  the  portion  of  the  State 
program  for  designating  lands  unsuit- 
able for  all  or  certain  types  of  coal 
mining,  the  designation  procedures 
and  criteria  of  a  Pederal  program  for 
the  SUte  under  this  Part  shall  be  ef- 
fective Immediately  upon  ImplemenU- 
tlon  of  the  Pederal  program. 


769.12  Procedures:  Where  to  submit  petl- 

tl(H]S. 

769.13  Procedures:  ContenU  of  petitions. 

769.14  Procedures:    Initial   processlDg,   re- 
cording, and  notification  reQuirements. 

769.15  Procedures:  Intervention. 

769.16  Procedures:  Public  information. 

769.17  Procedures:  Hearing  requirements. 

769.18  Procedures:  DecisioDS  on  petitkma 

Authositt:  SecUons  102,  301,  510,  517, 
622,  and  523  of  Pub.  L.  95-87,  91  Stat  448, 
449  488.  480.  498.  507.  510  (SO  D.S.C.  1302, 
1211. 1280. 1287. 1272  and  1373). 

1768.1    Scope. 

This  Part  esUblishes  minimum  pro- 
cedures and  standards  for  designating 
Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  and  for  terminating  desig- 
nations pursuant  to  petition. 

9  789.3    AutlMMity. 

Section  522(c)  of  the  Act  (30  UJELC. 
1272  (c))  authorizes  the  Secretary  to 
establish  a  process  for  any  person 
having  an  Interest  which  is  or  may  be 
adversely  affected,  to  petition  for  the 
designation  of  Federal  lands  as  unsuit- 
able for  aU  or  certain  types  of  surface 
coal  mining  operations  or  for  the  ter- 
mination of  those  designations. 

S  769.4    Responsibility. 

(a)  The  Regional  Director  for  the 
region  In  which  Pederal  land  is  subject 
to  a  petition  for  designation  or  termi- 
nation of  a  designation  shall  receive, 
hold  hearings  on.  act,  and  issue  deci- 
sions on  petitions  under  the  criteria  of 
30  CPR  762.  Prior  to  designation,  the 
Regional  Director  shall  consult  with 
appropriate  SUte  and  local  agencies. 

(b)  The  surface  managing  agency 
shall  make  recommendations  for  ap- 
proval or  disapproval  of  petitions 
based  on  present  and  future  land  use 
planning  and  management  of  public 
lands. 


PA«T  769— FETinON  PtOCESS  FOR 
DESIGNATION  OF  FEDERAL  LANDS 
AS  UNSUITABLE  FOR  AU  OR  CER- 
TAIN TYPES  OF  SURFACE  COAL 
MINING  OPERATIONS  AND  FOR 
TERMINATION  OF  PREVIOUS  DES- 
IGNATIONS 
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nated  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  oper- 
ations or  to  have  an  existing  designa- 
tion terminated.  This  right  does  not 
apply  to  areas  set  aside  from  surface 
coal  mining  operations  under  laws 
other  than  the  Act. 

{  76I.12    Procedures:  Where  to  submit  peti- 
tions. 

Each  petition  to  have  an  area  of 
Federal  lands  designated  as  unsuitable 
or  to  terminate  an  existing  designation 
Khftii  be  submitted  to  the  Regional  Di- 
rector of  the  region  In  which  the  Fed- 
eral lands  are  located. 

f  789.13    Procedures:  ContenU  of  petitions. 

(a)  Designation.  The  only  infonn*- 
tion  that  a  petitioner  need  provide  to 
designate  lands  is  that  required  under 
30  CFR  764.13(b). 

(b)  Termination.  The  only  informa- 
tion that  a  petitioner  need  provide  to 
terminate  a  designation  is  that  ^ 
quired  by  30  CFR  764.13(c). 


Sec 

769.1 

Scope. 

769.3 

Authority. 

769.4 

Responsibility. 

769.7 

Resulatory  policy. 

769.11 

Who  may  submit  a  petition. 

9  769.7    Regulatory  pobcy. 

(a)  The  Regional  Director  shaU 
maintain  a  map  of  areas  designated  as 
unsulUble  for  all  or  certain  types  of 
surface  coal  mining  operations. 

(b)  Once  an  area  of  Federal  lands  is 
designated  as  unsuitable  for  all  or  cer- 
tain types  of  surface  coal  mining  oper- 
ations, the  authorized  officer  shall 
condition  any  permit  or  lease  in  a 
manner  so  as  to  limit  or  prohibit  sur- 
face coal  mining  operations  on  the 
designated  area. 

(c)  Review  of  applications  for  per- 
mits on  Pederal  lands  is  subject  to  the 
provisions  of  30  CFR  741  and 
786.19(dWe). 

f  788.11    Who  may  rabmU  a  petition. 

Any  person  having  an  interest  which 
is  or  may  be  adversely  affected  by  sur- 
face coal  mining  operations  to  be  con- 
ducted on  Federal  lands  may  petition 
the  Secretary  to  have  an  area  desig- 


9788.14    Procedures:     Initial 

rccordkecplBg,    and     notification 


(a)  Within  30  days  of  receipt  of  a  pe- 
tition, the  Regional  Director  shall 
notify  the  petitioner  by  certified  mall 
whether  or  not  the  petition  is  com- 
plete under  Section  769.13. 

(b)  If  the  Regional  Director  deter- 
mines that  the  petition  is  incomplete 
or  frivolous,  he  or  she  shall  return  the 
petition  to  the  petitioner  together 
with  a  written  sUtement  of  the  rea- 
sons for  the  determination  and  the 
categories  of  Information  needed  to 
complete  the  petition. 

(c)  The  Regional  Director  shall  de- 
termine whether  any  identified  coal 
deposits  exist  in  the  area  covered  by 
the  petition,  without  requiring  any 
showing  from  the  petitioner.  If  the 
Regional  Ehrector  finds  that  there  are 
not  any  identified  coal  depodU  in  that 
area,  he  or  she  shall  return  the  peti- 
tion to  the  petitioner  with  a  sUtement 
of  the  findings. 

(d)  The  Regional  Director  may 
reject  petitions  for  designations  or  ter- 
minations of  designations  which  are 
frivolous.  Once  the  requirements  of 
Section  764.13  are  met,  no  party  shall 
bear  any  burden  of  proof,  but  each  ac- 
cepted petition  shall  be  considered  and 
acted  upon  by  the  Regional  Director 
pursuant  to  this  Part. 

(e)  (1)  Within  2  weeks  after  the  de- 
termination that  the  petition  is  com- 
plete, the  Regional  Director  shall  send 
a  copy  of  the  petition  to  the  author- 
ized officer  of  the  surface  managing 
agency  by  certified  maO  for  the  offi- 
cer's recommendation  on  the  petition. 

(2)  The  authorized  officer  shall  rec- 
ommend approval  or  disapproval  of 
the  petition  within  30  days  of  its  re- 
ceipt, if  the  area  covered  by  the  peti- 
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tlon  htLS  been  included  In  a  completed 
Federal  lands  review,  or  within  9 
monthB  if  the  area  has  not  been  In- 
cluded In  a  Federal  lands  review. 

(f>  Within  3  weeks  after  the  determi- 
nation that  a  petition  Is  complete,  the 
Regional  Director  shall  circulate 
copies  of  the  petition  to.  and  request 
submissions  of  relevant  information 
from,  other  Interested  governmental 
agencies,  the  petitioner,  Intervenors. 
any  person  with  an  ownership  Interest 
of  record  In  the  property,  and  other 
persons  known  to  the  Regional  Direc- 
tor to  have  an  Interest  in  the  property 

(g)  (1)  The  Regional  Director  shall 
forward  to  the  siirface  managing 
agency  petitions  In  areas  covered  by 
ezlfting  land  use  plans  in  which  sur- 
tmee  eoal  mining  operations  were  spe- 
cifically considered,  to  determine 
whether— 

(i)  The  petitioner  has  presented  sig- 
nificant new  evidence  not  previously 
considered  In  formulating  or  revising 
the  land  use  plan,  and 

(U)  All  of  the  criteria  set  forth  In  30 
CFR  762  were  considered. 

(2)  Where  no  new  significant  evi- 
dence is  presented  and  the  criteria  set 
forth  In  30  CFR  762  were  considered, 
the  authorized  officer  of  the  surface 
managing  agency  may  recommend 
that  the  Regional  Director  reject  the 
petition,  and  return  the  petition  to  the 
Regional  Director  with  a  statement  of 
its  findings  and  a  reference  to  the  text 
of  the  land  use  plan  where  the  evi- 
dence and  criteria  were  considered. 

(h)  Where  lands  administered  by  the 
E)epartment8  of  the  Interior  and  Agri- 
culture are  contiguous  or  intermingled 
or  where  one  Department's  resource 
management  could  affect  resources  or 
the  other  Department's  land,  the  Re- 
gional Director  shall  refer  a  copy  of 
the  petition  to  the  Department  of  Ag- 
riculture and  shall  consider  that  De- 
partment's recommendations  about 
designating  those  lands  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining,  or  terminating  such  designa- 
tions. 

(1)  Any  petitions  received  after  the 
close  of  the  public  comment  period  on 
a  permit  application  relating  to  the 
same  mine  plan  area  shall  not  prevent 
the  Director  from  Issuing  a  decision  on 
a  permit  application.  The  Regional  Di- 
rector may  return  any  petitions  re- 
ceived thereafter  to  the  petitioner 
with  a  statement  why  the  Regional  Di- 
rector cannot  consider  the  petition. 
For  the  purposes  of  this  Section,  close 
of  the  public  comment  period  shall 
mean  at  the  close  of  any  Informal  con- 
ference held  under  30  CFR  786.14  or. 
if  no  conference  Is  requested,  at  the 
close  of  the  period  for  filing  written 
comments  and  objections  under  30 
CPR  786.12-13. 


RULES  AND  REGULATIONS 

{  7M.15     ProccdurM:  InUrrentlon. 

Up  to  3  days  before  the  Regional  Di- 
rector holds  a  hearing  on  a  petition 
under  Section  769.17,  any  person  may 
Intervene  in  the  proceeding  by  filing 
allegations  of  facts,  supporting  evi- 
dence, a  short  statement  Identifying 
the  petition  to  which  the  allegations 
pertain,  and  the  Intervenor's  name,  ad- 
dren  and  telephone  number. 

f  7M.1C     ProccduTM:  Public  Information. 

(a)  Within  3  weeks  after  determining 
that  a  petition  is  complete,  the  Re- 
gional Director  shall  notify  the  gener- 
al public  of  the  receipt  of  the  petition 
and  request  submissions  of  relevant  In- 
formation by  a  newspaper  advertise- 
ment placed  once  a  week  for  2  con- 
secutive weeks  in  the  locale  of  the  area 
covered  by  the  petition.  In  the  newspa- 
per of  largest  circulation  In  the  State. 
and  In  the  Fdkrax.  Rbcisttx. 

(b)  Beginning  Immediately  after  a 
complete  petition  Is  filed,  the  Regional 
Director  shall  compile  and  maintain  a 
record  consisting  of  all  documents  re- 
lating to  the  petition  and  filed  with  or 
prepared  by  the  Regional  Director. 
The  Regional  Director  shall  make  the 
record  available  for  public  inspection 
free  of  charge  and  for  copying  at  a 
resMoable  cost,  during  all  normal 
buaineM  houn  at  a  central  location  of 
the  county  or  multi-county  area  where 
the  land  petitioned  Is  located,  and  at 
the  Regional  Office. 

1769.17     Procedures:       Hearing      reqaire- 


(a)  Within  10  months  after  receipt 
of  a  complete  petition,  the  Regional 
Director  shall  hold  a  public  hearing  in 
the  locality  of  the  area  covered  by  the 
petition.  If  all  petitioners  and  Interve- 
nors agree,  a  hearing  need  not  be  held. 
The  hearing  shall  be  legislative  and 
fact-finding  in  nature,  without  cross- 
examination  of  witnesses.  The  Region- 
al Director  shall  make  a  verbatim 
transcript  of  the  hearing. 

(b)  (1)  The  Regional  Director  shall 
give  notice  of  the  date,  time,  and  loca- 
tion of  the  hearing  to— 

(1)  The  surface  managing  agency  and 
local.  State,  and  Federal  acencles 
which  may  have  an  interest  in  the  de- 
cision on  the  petition; 

(11)  The  petitioner  and  the  interve- 
nors; and 

(iil)  Any  person  with  an  ownership 
or  other  interest  in  the  area  covered 
by  the  petition  known  to  the  Regional 
Director. 

(2)  Notice  of  the  hearing  shall  be 
sent  by  certified  mail  and  postmarked 
not  less  than  30  days  before  the  sched- 
uled date  of  the  hearing:  and 

(3)  The  Regional  Director  shall 
notify  the  general  public  of  the  date, 
time,  and  location  of  the  hearing  by 
placing  an  advertisement  once  a  week 
for  2  consecutive  weeks  In  the  locale  of 


the  area  covered  by  the  petition  and 
once  during  the  week  prior  to  the 
sciieduled  date  of  the  public  hearing. 
The  consecutive  weekly  advertise- 
ments must  begin  between  4  and  5 
weeks  prior  to  the  scheduled  date  of 
the  public  hearing. 

(c)  The  Regional  Director  may  con- 
solidate into  a  single  hearing  the  hear- 
ings required  for  each  of  several  peti- 
tions which  relate  to  areas  In  the  same 
locale. 

(d)  If  any  petition  relates  to  an  area 
of  Federal  lands  which  Lb  the  subject 
of  a  pending  surface  coal  mining  and 
reclamation  operations  permit  applica- 
tion, the  Regional  Director  may,  with 
consent  of  all  petitioners  and  Interve- 
nors. coordinate  the  hearing  on  the 
petition  required  under  Paragraph  (a) 
of  this  Section  with  any  informal  con- 
ference held  in  accordance  with  Sec- 
tion 513(b)  of  the  Act  and  30  CFR 
741.18.  Nothing  in  this  paragraph 
shall  relieve  an  applicant  for  a  permit 
from  the  burden  of  establishing  that 
his  or  her  application  Is  in  compliance 
with  the  requirements  of  the  Federal 
lands  program. 

(e)  Prior  to  designating  any  land 
areas  as  unsuitable  for  surface  coal 
mining  operations,  the  Regional  Direc- 
tor shall  Issue  a  detailed  statement  on 
the  abundance  of  coal  resources  of  the 
area,  the  demand  for  coal  resources, 
and  the  Impact  of  such  designation  on 
the  environment,  the  economy,  and 
the  supply  of  coal. 

f7M.18     Proccdores:    Decisions    on    peti- 


the  public  hearing.  If  any.  The  deci- 
sion wlU  at  the  same  time  be  referred 
to  the  Secretary  through  respective 
agency  heads  for  resolution  and  issu- 
ance of  a  final  decision  within  60  days 
after  the  hearing,  if  any. 


(a)  In  reaching  his  or  her  decision, 
the  Regional  Director  shall  use  the  In- 
formation and  recommendation  of  the 
Federal  surface  managing  agency,  in- 
formation provided  by  other  govern- 
mental agencies,  the  detailed  state- 
ment issued  under  Section  769.17(e), 
and  any  other  relevant  information 
submitted  during  the  comment  period. 

(b)  A  final  written  decision  shall  be 
Issued  by  the  Regional  Director,  in- 
cluding a  statement  of  reasons,  within 
60  days  of  completion  of  the  public 
hearing,  or  if  no  public  hearing  Is 
held,  then  within  12  months  after  re- 
ceipt of  the  complete  petition.  The  Re- 
gional Director  shall  simultaneously 
send  the  decision  and  statement  by 
certified  mail  to  the  petitioner,  the 
Secretary,  the  surface  managing 
agency,  and  to  every  other  party  to 
the  proceeding. 

(c)  If  the  Regional  Director  concxirs 
with  the  recommendation  of  the  sur- 
face managing  agency,  the  Regional 
Director's  decision  becomes  final.  If 
the  Regional  Director  does  not  concur 
with  the  recommendation  of  the  Fed- 
eral siirface  naanadng  agency,  he  or 
she  shall  notify  the  appropriate  Re- 
gional or  State  Director  of  the  surface 
managing  a^ncy  within  30  days  after 
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PART  770— GENERAL  REQUIREMENTS 
FOR  PBUMT  AND  EXPLORATION 
PROCEDURE  SYSTEMS  UNDER  REG- 
ULATORY PROGRAMS 

Sec. 

770.1    Scope. 

770.3    Objectives. 

T70.4    ResponslbUltteS. 

770.5    DeflnlUons. 

TTO.S    OrKanlzatlon. 

770.11  ApplicabUlty. 

770.12  Coordln»tlon     with     requirements 
under  other  Iswt. 


AuTHORrrr  :  Sections  102.  201.  601.  503. 
SOU,  50«,  507,  50«,  510,  513  and  522  Pub.  L. 
95-87.  91  8Ut.  445  (30  DAC.  1202.  1211, 
1251.  1253.  1254.  1256,  1257.  1258.  1260.  1262 
and  1272). 

1 770.1     Scope. 

This  Subchapter  provides  the  mini- 
mum requirements  for  the  Secretary's 
approval  of  the  permit  and  explora- 
tion procedures  system  components  of 
regulatory  programs  for  coal  explora- 
tion and  surface  coal  mining  and  recla- 
mation operations.  These  include  — 

(a)  Requirements  for  obtaining  per- 
mits: 

(b)  The  timing,  development  and 
filing  of  permit  applications; 

(c)  Regulatory  authority  review  of 
applications  and  approval  or  denial  of 
permits; 

(d)  Administrative  review  of  regula- 
tory authority  decisions  on  permits; 

(e)  The  terms  and  conditions  of  per- 
mits; 

(f)  PubUc  parUdpaUon  in  the  permit 
process; 

(g)  The  renewal  and  revision  of  per- 
mits; 

(h)  Requirements  for  permits  for 
special  categories  of  surface  coal 
mining  and  reclamation  operations; 
and 

(1)  Procedures  fqr  coal  exploration 
operations  under  regulatory  programs. 

i  770  J     Objectires. 

The  objectives  of  this  Subchapter 
are  to  ensure  that  surface  coal  mining 
and  reclamation  operations  are  con- 
ducted only  after  the  regulatory  au- 
thority has  first  determined  that  rec- 
lamation Is  feasible  and  that  all  ap- 
proved coal  explorations  and  permit- 
ted surface  coal  mining  and  reclama- 
tion-operations are  conducted  so  as  to 
fully  protect  the  environment. 
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{770.4    ResponsibUitiet. 

(a)  Persons  seeking  to  engage  in  sur- 
face coal  mining  and  reclamation  oper- 
ations must  submit  an  application  for 
and  obtain  a  permit  for  those  oper- 
ations in  accordance  with  this  Sub- 
chapter. Persons  seeking  to  conduct 
coal  exploration  must  first  file  the 
notice  of  intention  or  obtain  approval 
of  the  regulatory  authority  as  re- 
quired under  30  CFR  776. 

(b)  The  regulatory  authority  shaU 
review  each  application  for  explora- 
tion approval  and  for  a  permit,  ap- 
prove or  disapprove  each  permit  appli- 
cation or  exploration  application,  and 
issue,  condition,  suspend,  or  revoke  ex- 
ploration approval,  permits,  renewals, 
or  revised  permits  under  an  approved 
regulatory  program. 

f  n9Ji    Definitions. 

As  used  throughout  this  Subch«)ter. 
except  where  otherwise  Indicated: 

Applicant  means  a  person  who  seeks 
to  obtain  exploration  approval  or  a 
permit  under  this  Subchapter  O  and 
the  regulatory  program. 

Application  means  the  documents 
and  other  information  filed  with  the 
regulatory  authority  under  this  Sub- 
chapter and  the  regulatory  program 
for  the  Issuance  of  exploration  approv- 
al or  a  permit. 

Complete  application  means  an  ap- 
plication for  exploration  i^proval  or 
permit,  which  contains  all  information 
required  under  the  Act.  this  Sub- 
chapter, and  the  regulatory  program. 

General  area  means,  with  respect  to 
hydrology,  the  topographic  and 
ground  water  basin  siurounding  a 
mine  plan  area  which  Is  of  sufficient 
size,  including  areal  extent  and  depth, 
to  Include  one  or  more  watersheds 
containing  perennial  streams  and 
ground  water  zones  and  to  allow  as- 
sessment of  the  probable  cumulative 
impacts  on  the  quality  and  quantity  of 
surface  and  ground  water  systems  in 
the  basins. 

Principal  shareholder  means  any 
person  who  is  the  record  or  beneficial 
owner  of  10  percent  or  more  of  any 
class  of  voting  stock. 

Property  to  be  mined  means  both 
the  surface  and  mineral  estates  on  and 
underneath  lands  which  are  within 
the  permit  area. 

Violation  notice  means  any  written 
notification  from  a  governmental 
entity  of  a  violation  of  law,  whether 
by  letter,  memorandum,  legal  or  ad- 
ministrative pleading,  or  other  written 
communication. 

S  770.6    Organization. 

This  Subchapter  is  organized  accord- 
ing to  separate  parts,  as  follows: 

(a)  Parts  770  and  771  establish  intro- 
ductory, definitional,  and  other  gener- 
al provisions  applicable  for  all  Parts  of 
this  Subchapter. 
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(b)  Part  776  establishes  procedures 
regarding  coal  exploration. 

(c)  Parts  778,  779,  and  780  establish 
spccUic  requirements  for  permit  appli- 
cation contents  for  surface  coal 
mining  activltiea. 

(d)  Parts  782.  783.  and  784  establish 
specific  requirements  for  permit  appli- 
cation contents  for  underground  coal 
mining  activities. 

(e)  Part  785  establishes  requirements 
for  permits  for  certain  special  catego- 
ries of  surface  coal  mining  and  recla- 
mation operations. 

(f)  Part  786  establishes  requirements 
for  the  review,  issiiance,  or  denial  of 
permits,  and  for  public  participation  in 
that  process. 

(g)  Part  787  establishes  require- 
ments for  administrative  and  Judicial 
review  of  final  regulatory  authority 
decisions  on  permits  and  applications 
for  exploration  approval  and  permits. 

(h)  Part  788  establishes  require- 
ments for  the  review,  revision,  and  re- 
newal of  permits,  and  for  the  transfer, 
sale,  or  assignment  of  rights  granted 
under  permits. 

(1)  Part  795  establishes  requirements 
for  providing  assistance  to  small  oper- 
ators and  qualifying  laboratories  to 
perform  necessary  hydrologic  conse- 
quences determinations  and  boring  or 
core  sampling  analsrses  for  those  oper- 
ators. 

S  n0.11    AppUcabiUty. 

(a)  This  Subchapter  applies  to  each 
person  who  applies  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  or  conducts  siulace  coal 
mining  and  reclamation  operations 
pursviant  to  a  permit  under  reg\ilatory 
programs  and  to  persons  who  seek  to 
conduct  coal  exploration  under  regula- 
tory programs. 

(b)  This  Subchapter  implies  to  each 
regulatory  authority  under  a  regula- 
tory program  and.  where  specifically 
provided,  to  the  Director. 

(770.12  Coordination  with  requiremenU 
niMier  other  lawm. 
Each  regulatory  program  shall,  to 
avoid  duplication,  provide  for  the  co- 
ordination of  review  and  issuance  of 
permits  for  surface  coal  mining  and 
reclamation  operations  with— 

(a)  Any  other  Federal  or  State 
permit  process  applicable  to  those  op- 
erations including,  at  a  minimum,  per- 
mits required  under  the — 

(1)  Clean  Water  Act.  as  amended  (33 
UAC.  Sec.  1251  et  seq.); 

(2)  Clean  Air  Act,  as  amended  (43 
XJJS.C.  Sec.  7401  et  seq.); 

(3)  Resoiure  Conservation  and  Re- 
covery Act  (42  U.S.C.  Sec  3251  et 
seq.);  and 

(b)  The  requirements  of  any  water 
quality  management  plans  which  have 
been  w)proved  by  the  Administrator 
of  the  United  States  Environmental 
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Protection  A^ncy  under  Sections  208 
or  303(c).  (e)  of  the  Clean  Water  Act. 
as  amended,  (33  U.S.C.  Sections  1238. 
1313(c).  (e)). 

(c)  The  applicable  requirements  of 
the  Endangered  Species  Act  of  1973.  as 
amended.  (18  UB.C.  Sec.  1531  et  seq.); 
the  Pish  and  WUdlife  Coordination 
Act.  as  amended.  (16  UJ3.C.  Sec.  661  et 
acq.);  The  National  Historic  Preserva- 
tion Act  of  1966.  as  amended  (16 
UAC.  Sec.  470  et  seq.).  Executive 
Order  11593;  and  for  Federal  programs 
only,  the  Archeologlcal  and  Historic 
PreaervaUon  Act  of  1974  (16  UJB.C. 
Sec.  469  et  seq.). 


PAKT  771— OENERAL  REQUIREMENTS 
FOt  PERMITS  AND  PERMIT  AffU- 
CATIONS 

Sec. 

771.1    Scope. 

771.a    Objectives. 

771.11  OenenU  requirements  for  permits — 
Operators. 

771.13  Continued  operation  under  interim 
permits. 

771.15  Continued  operation  under  Federal 
procram  pennltB. 

771.17  Continued  operation  under  State 
program  permits. 

771.19    Compliance  with  permits. 

771.21    Permit  application  filing  deadlines. 

771.23  Permit  applications  —  (General  re- 
quirements for  format  and  contents. 

771.28    Permit  fees. 

771.27    Verification  of  application. 

AuTHORrrY:  Sections  102.  201.  501.  502. 
503.  504.  505.  500.  507.  508.  510.  511.  513.  514. 
515  and  516.  Pub.  L.  95-87.  91  Stat.  445  (30 
VS.C  Sections  1202.  1311.  1251.  1252.  1253. 
1254.  1355.  1350.  1357.  1358.  13«0.  1361.  12«3. 
1364.  1365  and  13M). 

{771.1     Scope. 

This  Part  establishes  minimum  gen- 
eral criteria  for  permits  and  permit  ap- 
plications requirements  which  are  ap- 
plicable to  obtaining  the  Secretary's 
approval  of  regulatory  programs. 

9  771 J    OfeticctiTes. 

The  objectives  of  this  Part  are  to 

Insure  that  all  surface  coal  mining  and 
reclamation  operations  are  conducted 
only  under  permits  Issued  in  accord- 
ance with  the  requirements  of  the  reg- 
ulatory program,  that  all  persons 
make  timely  application  for  permits, 
to  provide  general  requirements  on 
permit  fee  systems,  and  to  provide  the 
general  contents  requirements  of 
permit  applications. 

1 771.11  OneraJ  requirements  for  per- 
mits— Operators. 

Except  as  provided  for  In  Section 
771.13(b).  on  and  after  8  months  from 
the  date  on  which  a  regulatory  pro- 
gram is  approved  by  the  Secretair.  no 
person  shall  engage  in  or  carry  out 
sxirface  coal  mining  and  reclaniatlon 
operations    on    non-Federal    or    non- 
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Indian  lands  within  a  State,  unless 
that  person  has  first  obtained  a  valid 
permit  Issued  by  the  regulatory  au- 
thority under  an  approved  regulatory 
program. 

{  771.13    Continued  operation  under  inter- 
In  permits. 

(a)  Following  the  final  disapproval 
of  a  State  program  under  30  CFR  732. 
including  Judicial  review  of  the  disap- 
proval, and  prior  to  the  promulgation 
of  a  complete  Federal  program  for  a 
State  under  30  CFR  736.11(a).  existing 
surface  coal  mining  and  reclamation 
operations  may  continue  pursuant  to 
the  provisions  of  Section  502  of  the 
Act  and  Sutx:hapter  B  of  this  Chapter. 
Dxirlng  this  pericxl,  no  new  permits  for 
surface  coal  mining  and  reclamation 
operations  shall  be  Issued  by  the  State 
whose  program  has  t>een  disapproved. 
Permits  which  lapse  during  this  period 
may  continue  in  fuU  force  and  effect 
within  the  specified  permit  area,  until 
promulgation  of  a  Federal  program  for 
the  State  whose  program  has  been  dis- 
approved. 

(b)  A  person  conducting  surface  coal 
mining  operations,  under  a  permit 
issued  or  amended  by  the  regulatory 
authority  in  accordance  with  the  re- 
quirements of  Section  502  of  the  Act. 
may  conduct  these  operations  beyond 
the  period  prescribed  in  Section 
771.11.  If- 

(1)  Timely  and  complete  application 
for  a  permit  under  the  permanent  reg- 
ulatory program  has  been  made  to  the 
regulatory  authority  in  accordance 
with  the  provisions  of  the  Act,  this 
Subchapter,  and  the  regulatory  pro- 
gram; 

(2)  The  regulatory  authority  has  not 
yet  rendered  an  initial  decision  with 
respect  to  such  application;  and 

(3)  The  operations  are  conducted  In 
compliance  with  all  terms  and  condi- 
tions of  the  interim  permit,  the  re- 
quirements of  the  Act.  Subchapter  B 
of  this  Chapter,  and  the  State  statutes 
and  regulations. 

(771.15    Continued   operation   under  Fed- 
eral program  permits. 

A  permit  Issued  by  the  Regional  Di- 
rector pursuant  to  a  Federal  program 
for  a  State  shall  be  valid  under  any  su- 
perseding State  program  approved  by 
the  Secretary. 

(a)  The  Federal  permittee  shall  have 
the  right  to  apply  to  the  State  regula- 
tory authority  for  a  State  permit  to 
supersede  the  Federal  permit. 

(b)  The  regulatory  authority  may 
review  a  permit  Issued  pursuant  to  the 
superseded  Federal  program,  to  deter- 
mine that  the  requirements  of  the  Act 
and  the  approved  State  program  are 
not  violated  by  the  Federal  permit. 

(c)  To  the  extent  that  the  approved 
State  program  contains  additional  re- 
quirements not  contained  in  the  Fed- 


eral program  for  the  State,  the  State 
regtilatory  authority  shall— 

(1)  Promptly  issue  an  order  requir- 
ing the  permittee  to  comply  with  such 
additional  requirements  within  60 
days  of  the  Issuance  of  the  order, 
unless  the  permittee  demonstrates  to 
the  State  regulatory  authority  that  it 
is  physically  impossible  to  meet  those 
additional  requirements  within  60 
days,  or  unless  the  State  regulatory 
authority  agrees  to  a  longer  period 
under  an  established  time  schedule; 
and 

(2)  Notify  the  permittee,  in  writing, 
of  the  right  to  a  hearing  with  respect 
to  the  order,  in  the  manner  and  time 
provided  for  in  the  State  program. 

(771.17     Continued  operation  under  State 
profram  permits. 

Permits  issued  pursuant  to  a  previ- 
ously approved  State  program  shall  be 
valid  but  reviewable  under  a  Federal 
program.  Immediately  following  pro- 
mulgation of  a  Federal  program,  the 
Director  shall  review  these  permits  to 
determine  that  the  requirements  of 
the  Act.  this  Chapter,  and  the  Federal 
program  are  not  violated.  If  the  Direc- 
tor determines  that  any  permit  was 
granted  contrary  to  the  requirements 
of  this  Act,  he  or  she  shall— 

(a)  Inform  the  permittee: 

(b)  Provide  the  permittee  an  oppor- 
tunity for  a  hearing; 

(c)  Provide  the  permittee  a  reason- 
able opportunity  to  submit  that  por- 
tion of  the  permit  application  which 
the  Director  determines  to  be  rele- 
vant; and 

(d)  Provide  the  permittee  a  reason- 
able time  to  conform  ongoing  surface 
coal  mining  and  reclamation  oper- 
ations to  the  requirements  of  the  Fed- 
eral program,  as  prescribed  in  the  Fed- 
eral program  for  the  State. 

9  771.19    Compliance  with  permits. 

All  persons  shall  conduct  surface 
coal  mining  and  reclamation  oper- 
ations under  permits  issued  pursuant 
to  this  Subchapter  and  a  regulatory 
program  and  shall  comply  with  the 
terms  and  conditions  of  the  permit 
and  the  requirements  of  the  Act,  this 
(Chapter,  and  the  regulatory  program. 

9771.21     Permit    application    filing    dead- 
lines. 

(a)  Initial  implementation  of  perma- 
nent regulatory  programs. 

(1)  Not  later  than  2  months  follow- 
ing the  initial  approval  by  the  Secre- 
tary of  a  regulatory  program  under 
Subchapter  C  of  this  Chapter,  regard- 
less of  litigation  contesting  that  ap- 
proval, each  person  who  conducts  or 
expects  to  conduct  surface  coal  mining 
and  reclamation  operations  after  the 
expiration  of  8  months  from  that  ap- 
proval shall  file  an  application  for  a 
permit  for  those  operations. 


(2)  Applications  for  those  operations 
which  are  not  filed  within  the  time  re- 
quired by  Paragraph  (aKl)  of  this  Sec- 
tion shall  be  deemed  applications  filed 
under  Paragraph  (bKl)  of  this  Sec- 
tion. 

(b)  Filing  deadline*  after  initial  im- 
plementation of  permanent  regulatory 
programs. 

(1)  General  Each  person  who  con- 
ducts or  expects  to  conduct  new  sur- 
face coal  mining  and  reclamation  oper- 
ations shall  file  a  complete  application 
for  a  permit  for  those  operations 
within  a  time  esUblished  by  the  regu- 
latory authority  as  sufficient  to  allow 
for  review  of  the  application. 

(2)  Renewal  of  valid  permits.  An  ap- 
plication for  renewal  of  a  permit  shall 
be  filed  with  the  regulatory  authority 
at  least  120  days  before  the  expiration 
of  the  permit  involved. 

(3)  Revisions  of  permits.  Any  appli- 
cation for  revision  of  a  permit  shall  be 
filed  with  the  regulatory  authority 
before  the  date  on  which  the  permit- 
tee expects  to  revise  surface  coal 
mining  or  reclamation  operations.  The 
regulatory  authority  shall  determine 
the  time  by  which  that  application 
shall  be  filed,  based  on  the  time  re- 
quired for  review  of  the  ^plication 
and  public  participation  In  the  process 
of  review. 

(4)  Succession  to  righU  granted 
under  prior  permits.  Any  application 
for  a  new  permit  required  for  a  person 
succeeding  by  transfer,  sale,  or  assign- 
ment of  rights  granted  under  a  permit 
shall  be  filed  with  the  regulatory  au- 
thority not  later  than  30  days  after 
that  succession  is  approved  by  the  reg- 
ulatory authority. 

f  771.23    Permit  applications—  General  re- 
foirencnts  for  format  and  contents. 

(a)  Applications  for  permits  to  con- 
duct surface  coal  mining  and  reclama- 
tion operations  shall  be  filed  In  the 
format  required  by  the  regulatory  au- 
thority. The  application  shall  be  com- 
plete and  Include,  at  a  minimum:  for 
surface  mining  activities,  all  the  appli- 
cable information  required  imder  30 
CFR  778,  779,  and  780;  for  under- 
ground mining  activities,  all  the  Infor- 
mation required  under  30  CFR  782, 
783,  and  784;  and.  for  special  types  of 
surface  coal  mining  and  reclamation 
operations,  all  the  Information  re- 
quired under  30  CFR  786. 

(b)  Information  set  forth  in  the  ap- 
plication shall  be  current,  presented 
clearly  and  concisely,  and  supported 
by  appropriate  references  to  technical 
and  other  written  material  available  to 
the  regulatory  authority. 

(c)  AU  technical  data  submitted  in 
the  application  shall  be  accompanied 
by- 
CD  Names  of  persons  or  organiza- 
tions which  collected  and  analyzed 
such  data; 
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(2)  Dates  of  the  collection  and  analy- 
ses: and 

(3)  Descriptions  of  methodology 
used  to  collect  and  analyze  the  data. 

(d)  The  application  shall  state  the 
name,  address  and  position  of  officials 
of  each  private  or  academic  research 
organization  or  governmental  agency 
consulted  by  the  applicant  in  prepara- 
tion of  the  application  for  information 
on  land  uses,  soils,  geology,  vegetation, 
fish  and  wildlife,  water  qtiantlty  and 
quality,  air  quality,  and  archeologlcal. 
cultural,  and  historic  features. 

(e)  Maps  and  plans— General  re- 
quirements. 

(1)  Maps  submitted  with  applica- 
tions shall  be  presented  in  a  consoli- 
dated format,  to  the  extent  possible, 
and  shall  Include  all  the  types  of  infor- 
mation that  are  set  forth  on  topo- 
graphic maps  of  the  U.S.  Geological 
Survey  of  the  1:24,000  scale  series. 
Maps  of  the  permit  area  shall  be  at  a 
scale  of  1:6,0(X)  or  larger.  Maps  of  the 
remainder  of  the  mine  plan  area  and 
the  adjacent  areas  shaU  clearly  show 
the  lands  and  waters  within  those 
areas  and  be  in  a  scale  determined  by 
the  regulatory  authority,  but  In  no 
event  smaller  than  1:24,000. 

(2)  All  mi478  and  plans  submitted 
with  the  application  shall  distinguish 
among  each  of  the  phases  during 
which  surface  coal  mining  operations 
were  or  will  be  conducted  at  any  place 
within  the  mine  plan  area.  At  a  mini- 
mum, distinctions  shall  be  clearly 
shown  among  those  portions  of  the 
mine  plan  area  in  which  surface  coal 
mining  operations  occurred- 

(I)  Prior  to  August  3. 1977; 

(II)  After  August  3, 1977,  and  prior  to 
either— 

(A)  May  3.  1978;  or 

(B)  In  the  case  of  an  applicant  or  op- 
erator which  obtained  a  small  opera- 
tor's exemption  In  accordance  with  30 
CFR  710.12,  January  1,  1979; 

(ill)  After  May  3.  1978  (or  January  1. 
1979,  for  persons  who  received  a  small 
operator's  exemption)  and  prior  to  the 
m^proval  of  the  applicable  regulatory 
program; 

(Iv)  After  the  estimated  date  of  Imu- 
ance  of  a  permit  by  the  regulatory  au- 
thority. 

9771,25    PennUfees. 

Each  application  for  a  surface  coal 
mining  and  reclamation  permit  pursu- 
ant to  a  regulatory  program  shall  be 
accompanied  by  a  fee  determined  by 
the  regulatory  authority.  Such  fee 
may  be  less  than,  but  shall  not  exceed, 
the  actual  or  anticipated  cost  of  re- 
viewing, administering  and  enforcing 
the  permit.  The  regulatory  authority 
may  develop  procedures  to  allow  the 
fee  to  be  paid  over  the  term  of  the 
permit. 
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9  771.27    Verifkation  of  application. 

implications  for  permits  shall  be 
verified  under  oath,  by  a  responsible 
official  of  the  applicant,  that  the  In- 
formation contained  in  the  application 
Is  true  and  correct  to  the  best  of  the 
official's  Information  and  belief. 


PART  776— GENERAL  REQUIREMENTS 
FOR  COAL  EXPLORATION 

Sec. 

776.1  Scope. 

776.2  Objectives. 

776.3  Responsibilities. 

776.11  Oeneral  requirements:  Exploration 
of  less  than  250  tons. 

776.12  Oeneral  requirements:  Exploratkm 
of  more  than  250  tons. 

776.13  ApplicaUons:  Approval  or  diavjprov- 
al  of  exploration  of  more  than  250  tons. 

776.14  Applications:  Notice  and  hearing  for 
exploration  of  more  than  250  tons. 

776.15  Coal  exploiatlon  compliance  duties. 
776.17    Public  availability  of  Information. 

AuTHoarrr  Sections  102.  201.  501.  503. 
504,  512,  515.  516.  517,  518,  and  521.  Pub.  L. 
95-87.  91  Stat.  446  (30  VS.C.  1202.  1211. 
1251,  1253,  1254.  1262.  1265,  1266,  1367.  1368 
and  1371). 

9  776.1    Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  coal  ex- 
ploration procedures.  This  Part  ap- 
plies to  the  regulatory  authority  and 
to  any  person  who  conducts  or  seeks 
to  conduct  coal  exploration  outside  of 
the  permit  area. 

9  776.2    dtJccUTca. 

The  objectives  of  this  Part  are  to 
ensure  that  coal  exploration  is  con- 
ducted in  a  manner  which  protects  the 
environment  and  otherwise  meets  the 
requirements  of  the  Act,  this  ChmJter, 
and  the  regulatory  program. 

9  776J    ResponsibUltics. 

(a)  It  is  the  responsibility  of  any 
person  conducting  or  seeking  to  con- 
duct coal  exploration  under  a  regtila- 
tory  program  to  comply  with  the  re- 
quirements of  this  Part. 

(b)  It  is  the  responsibility  of  the  reg- 
ulatory authority  to  receive  notices  of 
intention  to  explore  and  applications 
for  approval  of  exploration,  approve 
or  disapprove  the  applications,  and  to 
issue,  condition,  suspend,  revoke,  and 
enforce  approvals  under  an  approved 
regulatory  program. 

9776.11     General    requireraents:    Explora- 
tion of  less  than  250  tons. 

(a)  Any  person  who  Intends  to  con- 
duct coal  exploration  during  which 
less  than  250  tons  of  coal  will  be  re- 
moved in  the  area  to  be  explored  shall, 
prior  to  conducting  the  exploration, 
file  with  the  regulatory  authority  a 
written  notice  of  intention  to  explore. 
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(b)  The  notice  shall  include— 

(1)  The  name,  address,  and  tele- 
phone number  of  the  person  seeking 
to  explore; 

(2)  The  name,  address,  and  tele- 
phone number  of  the  representative 
who  will  be  present  at  and  responsible 
for  conducting  the  exploration  activl- 
Ues; 

(S)  A  precise  description  and  map,  at 
a  scale  of  1:24.000  or  larger,  of  the  ex- 
ploration area; 

(4)  A  statement  of  the  period  of  In- 
tended exploration; 

(5)  If  the  siirface  is  owned  by  a 
person  other  than  the  person  who  in- 
tends to  explore,  a  description  of  the 
basis  upon  which  the  the  person  who 
will  explore  claims  the  right  to  enter 
such  area  for  the  purpose  of  conduct- 
ing exploration  and  reclamation;  and 

(6)  A  description  of  the  practices 
proposed  to  be  followed  to  protect  the 
environment  from  adverse  Impacts  as 
a  result  of  the  exploration  activities. 

(c)  Any  person  who  conducts  coal  ex- 
ploration activities  pursuant  to  this 
Section  which  substantially  disturb 
the  natural  land  surface  shall  comply 
with  30  CPR  815. 

(d)  The  regulatory  authority  shall, 
except  as  otherwise  provided  In  Sec- 
tion 776.17,  place  such  notices  on 
public  file  and  make  them  available 
for  public  inspection  and  copying. 

I77C.12    General    reqairvments:    Explora- 
Uon  of  more  than  250  ton*. 

Any  person  who  Intends  to  conduct 
coal  exploration  In  which  more  than 
250  tons  of  coal  are  removed  in  the 
area  to  be  explored,  shall,  prior  to  con- 
ducting the  exploration,  obtain  the 
written  approval  of  the  reg\ilatory  au- 
thority. In  accordance  with  the  follow- 
ing: 

(a)  Content*  of  application  for  ap- 
proval Each  application  for  approval 
shall  contain,  at  a  minimum  the  fol- 
lowing information— 

(1)  The  name,  address,  and  tele- 
phone nimiber  of  the  applicant; 

(2)  The  name,  address,  and  tele- 
phone number  of  the  representative  of 
the  applicant  who  will  be  present  at 
and  be  responsible  for  conducting  the 
exploration; 

(3)  An  exploration  and  reclamation 
operations  plan.  Including— 

(1)  A  narrative  description  of  the 
proposed  exploration  area,  cross-refer- 
enced to  the  map  required  under  Para- 
graph (aK5)  of  this  Section.  Including 
surface  topography;  geological,  surface 
water,  and  other  physical  features: 
vegetative  cover;  the  distribution  and 
Important  habiuts  of  fish,  wildlife, 
and  plants.  Including,  but  not  limited 
to.  any  endangered  or  threatened  spe- 
cies listed  pursuant  to  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  Sec. 
1531  et  seq  );  districts,  sites,  buildings, 
structures  or  objects  listed  on  or  eligi- 
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ble  for  listing  on  the  National  Register 
of  Historic  Places;  and  known  archeo- 
logical  resources  located  within  the 
proposed  exploration  area; 

(11)  A  narrative  description  of  the 
methods  to  be  used  to  conduct  coal  ex- 
ploration and  reclamation,  including, 
but  not  limited  to.  the  types  and  uses 
of  equipment,  drilling,  blasting,  road 
or  other  access  route  construction,  and 
excavated  earth  and  other  debris  dis- 
posal activities; 

(ill)  An  estimated  timetable  for  c^- 
ducting  and  completing  each  phase  of 
the  exploration  and  reclamation; 

(iv)  The  estimated  amounts  of  coal 
to  be  removed  and  a  description  of  the 
methods  to  be  used  to  determine  those 
amounts; 

(v)  A  description  of  the  measures  to 
be  used  to  comply  with  the  applicable 
requirements  of  30  CPR  815; 

(4)  The  name  and  address  of  the 
owner  of  record  of  the  surface  land 
and  of  the  subsurface  mineral  estate 
of  the  area  to  be  explored; 

(5)  A  map  at  a  scale  of  1:24.000  or 
larger,  showing  the  areas  of  land  to  be 
substantially  disturbed  by  the  pro- 
posed exploration  and  reclamation. 
The  map  shall  specifically  show  exist- 
ing roads,  occupied  dwellings,  and 
pipelines;  proposed  location  of  trench- 
es, roads,  and  other  access  routes  and 
structures  to  be  constructed;  the  loca- 
tion of  land  excavations  to  be  conduct- 
ed; water  or  coal  exploratory  holes 
and  wells  to  be  drilled  or  altered;  earth 
or  debris  disposal  areas;  existing 
bodies  of  surface  water;  historic,  topo- 
graphic, ctiltural  and  drainage  fea- 
tures; and  habitats  of  any  endangered 
or  threatened  species  listed  pursuant 
to  the  Eiidangered  Species  Act  of  1973 
(16  D.S.C.  1531  et  seq);  and 

(6)  If  the  surface  is  owned  by  a 
person  other  than  the  applicant,  a  de- 
scription of  the  basis  upon  which  the 
applicant  claims  the  right  to  enter 
that  land  for  the  purpose  of  conduct- 
ing exploration  and  reclamation. 

(b)  Public  notice  and  opportunity  to 
comment  Public  notice  of  the  applica- 
tion and  opportunity  to  comment  shall 
be  provided  as  follows: 

(1)  Within  such  time  as  the  regula- 
tory authority  may  designate,  public 
notice  of  the  filing  of  the  application 
with  the  reg\ilatory  authority  shall  be 
posted  by  the  applicant  at  the  court- 
house or  other  public  office  designated 
by  the  regulatory  authority  in  the  vi- 
cinity of  the  proposed  exploration 
area. 

(2)  The  public  notice  shall  sUte  the 
name  and  business  address  of  the 
person  seeking  approval,  the  date  of 
filing  of  the  application,  the  address 
of  the  reguilatory  authority  at  which 
written  conunents  on  the  application 
may  be  submitted,  the  closing  date  of 
the  comment  period,  and  a  description 
of  the  general  area  of  exploration. 


(S)  Any  person  with  an  Interest 
which  is  or  may  be  adversely  affected 
shaU  have  the  right  to  file  written 
comments  on  the  application  within 
reasonable  time  limits. 

fTTClS  AppllcatkHis:  ApproTal  or  disap- 
proral  of  exploration  of  more  than  250 
ton*. 

(a)  The  regulatory  authority  shall 
act  upon  a  completed  application  for 
approval  within  a  reasonable  period  of 
time. 

(b)  The  regulatory  authority  shall 
approve  a  complete  application  filed  in 
accordance  with  this  Part,  if  it  finds, 
in  writing,  that  the  applicant  has  dem- 
onstrated that  the  exploration  and 
reclamation  described  in  the  applica- 
tion— 

(1)  Will  be  conducted  in  accordance 
with  the  Act.  30  CPR  815.  this  Part 
an<kthe  regulatory  program; 

(2)  Will  not  Jeopardize  the  continued 
existence  of  an  endangered  or  threat- 
ened species  listed  pursuant  to  Section 
4  of  the  Endangered  Species  Act  of 
1973  (16  use  1533)  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  those  species;  and 

(3)  Will  not  adversely  affect  any  ctil- 
tural resources  or  districts,  sites,  build- 
ings, structures,  or  objects  listed  or  eli- 
gible for  listing  on  the  National  Regis- 
ter of  Historic  Places,  unless  the  pro- 
posed exploration  has  been  approved 
by  both  the  regulatory  authority  and 
the  agency  with  Jurisdiction  over  such 
matters. 

(c)  Terms  of  approval.  Each  approval 
Issued  by  the  regulatory  authority 
shall  contain  conditions  necessary  to 
ensure  that  the  exploration  and  recla- 
mation will  be  conducted  in  compli- 
ance with  the  Act,  this  Part.  30  CPR 
815,  and  the  regulatory  program. 

(776.14  Applications:  Notice  and  hearing 
for  exploration  of  more  than  250  ton*. 

(a)  The  regulatory  authority  shall 
notify  the  applicant  and  the  appropri- 
ate local  government  officials,  in  writ- 
ing, of  Its  decision  to  appro  t^e  or  disap- 
prove the  application.  If  the  applica- 
tion is  disapproved,  the  notice  to  the 
applicant  shall  include  a  statement  of 
the  reason,  for  disapproval.  The  regu- 
latory authority  shall  provide  public 
notice  of  approval  or  disapproval  of 
each  application,  by  publication  in  a 
newspaper  of  general  circulation  in 
the  general  vicinity  of  the  proposed 
operations. 

(b)  Any  person  with  interests  which 
are  or  may  be  adversely  affected  by  a 
decision  of  the  regulatory  authority 
pursuant  to  Paragraph  (a)  above,  shall 
have  the  opportunity  for  administra- 
tive and  Judicial  review  as  are  set  forth 
in  30  CPR  787. 


1776.15    Coal       exploration       compliance 
duties. 

(a)  All  coal  exploration  and  reclama- 
tion which  substantially  disturb  the 
natural  land  surface  or  which  remove 
more  than  250  tons  of  coal  shall  be 
conducted  in  accordance  with  the  coal 
exploration  requirements  of  the  Act, 
this  Part,  30  CFR  815,  and  the  regxila- 
tory  program,  and  any  conditions  on 
approval  for  exploration  and  reclama- 
tion imposed  by  the  regulatory  au- 
thority. 

(b)  Any  person  who  conducts  any 
coal  exploration  in  violation  of  Section 
512  of  the  Act.  the  provisions  of  this 
Part.  30  CPR  815.  or  the  regulatory 
program  shall  be  subject  to  the  provi- 
sions of  Section  518  of  the  Act,  Sub- 
chi^ter  L  of  this  Chapter,  and  the  ap- 
plicable inspection  and  enforcement 
provisions  of  the  regulatory  program. 

S  776.17  Public  avallabUity  of  informa- 
tion. 
(a)  Except  as  provided  in  Paragraph 
(b)  of  this  Section,  all  information 
submitted  to  the  regulatory  authority 
under  this  Part  shall  be  made  availa- 
ble for  public  inspection  and  copying 
at  the  local  offices  of  the  regulatory 
authority  closest  to  the  exploration 


(b)  (1)  The  regxilatory  authority 
shall  not  make  information  available 
for  public  inspection.  If  the  person 
submitting  it  requests  in  writing,  at 
the  time  of  submission,  that  it  not  be 
disclosed  and  the  regulatory  authority 
determines  that  the  Information  is 
confidential. 

(2)  The  regulatory  authority  shaU 
determine  that  information  is  confi- 
dential only  if  It  concerns  trade  secrets 
or  Is  privileged  commercial  or  financial 
information  which  relates  to  the  com- 
petitive rights  of  the  person  intending 
to  conduct  coal  exploration. 

(3)  Information  requested  to  be  held 
as  confidential  under  this  Section 
shall  not  be  made  publicly  available 
until  after  notice  and  opportimity  to 
be  heard  Is  afforded  both  persons 
seeking  and  opposing  disclosure  of  the 
information. 


PART  778— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM  RE- 
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OAL,  COMPLIANCE,  AND  RELATH) 
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Sec. 

778.1  Scope. 

776.2  Objective. 
778.4  Re^wnsibility. 
776.11  AppUcabUity. 

778.13  Identlfksatloti  of  tnteresta 

778.14  Compliance  information. 

778.15  Right  of  entry  and  operatiOD  infor- 
mation. 
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Sec. 

778.16  RelaUonship  to  areas  designated  un- 
suitable for  mining. 

778.17  Permit  term  information. 

778.18  Personal      injury      and      property 
damage  Insurance  information. 

778.19  Identification  of  other  Ucenaes  and 
permits. 

778.20  Identification  of  locaUon  of  public 
office  for  filing  of  application. 

778.21  Newspaper  advertisement  and  proof 
of  publication. 

AuTHoarrr:  Sees.  102.  201.  501.  503,  504. 
506,  507,  508,  509,  510,  511.  513.  514.  515,  517, 
and  522,  Pub.  L.  95-87.  91  SUt.  945  (30  USC 
1202.  1211.  1251.  1253,  1254,  1256,  1257,  1258, 
1259.  1260,  1261,  1263,  1264,  1265,  1267  and 
1272). 

9778.1    Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions regarding  the  legal,  financial, 
compliance,  and  general  information 
that  must  be  contained  in  permit  ap- 
plications for  surface  mining  activities. 

8778J    OhJeetlTfc 

The  objective  of  this  Part  is  to 
ensure  that  all  relevant  information 
on  the  ownership  and  control  of  per- 
sons who  conduct  surface  mining  ac- 
tivities, the  ownership  and  control  of 
the  property  to  be  affected  by  the  op- 
erations, the  compliance  status  and 
history  of  those  persons,  and  other  im- 
portant information  is  provided  in  the 
application  to  the  regulatory  authori- 
ty. 
9  778.4    ResponsibUity. 

It  is  the  responsibility  of  the  permit 
applicant  to  provide  to  the  regulatory 
authority  all  of  the  information  re- 
quired by  this  Part. 

9  778.11     ApplicabUlty. 

This  Part  implies  to  any  person  who 
applies  for  a  permit  to  conduct  surface 
mining  activities. 
9  778.13    identification  of  interests. 

(a)  Each  application  shall  contain 
the  names  and  addresses  of — 

(1)  The  permit  applicant,  including 
his  or  her  telephone  number. 

(2)  Every  legal  or  equitable  owner  of 
record  of  the  property  to  be  mined; 

(3)  The  holders  of  record  of  any 
leasehold  interest  in  the  property  to 
be  mined; 

(4)  Any  purchaser  of  record  under  a 
real  estate  contract  of  the  property  to 
be  mined; 

(5)  The  operator,  if  the  operator  is  a 
person  different  from  the  m^pllcant, 
including  his  or  her  telephone 
number,  and 

(6)  The  resident  agent  of  the  appli- 
cant who  will  accept  service  of  process, 
including  his  or  her  telephone 
number. 

(b)  Each  application  shall  contain  a 
statonent  of  whether  the  applicant  is 
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a  corporation,  partnership,  single  pro- 
prietorship, association  or  other  busi- 
ness entity.  For  businesses  other  than 
single  proprietorships,  the  application, 
shall  contain  the  following  informa- 
tion, where  applicable: 

(1)  Names  and  addresses  of  every  of- 
ficer, partner,  director,  or  other 
person  performing  a  function  similar 
to  a  director  of  the  applicant; 

(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
applicant;  and 

(3)  Names  under  which  the  appli- 
cant, partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date 
of  application. 

(c)  If  any  owner,  holder,  purchaser, 
or  operator,  identified  under  Para- 
graph (a)  of  this  Section,  is  a  business 
entity  other  than  a  single  proprietor, 
the  application  shaU  contain  the 
names  and  addresses  of  their  respec- 
tive principals,  officers,  and  resident 
agents. 

(d)  Each  application  shall  contain  a 
statement  of  any  current  or  previous 
coal  mining  penoits  in  the  United 
States  held  by  the  applicant  subse- 
quent to  1970  and  by  any  person  iden- 
tified in  Paragraph  (bX3)  of  this  Sec- 
tion, and  of  any  pending  permit  appli- 
cation to  conduct  surface  coal  mining 
and  reclamation  operations  in  the 
United  States.  The  Information  shall 
be  listed  by  permit  or  application 
number  and  identify  the  regulatory 
authority  for  each  of  those  coal 
mining  operations. 

(e)  Each  explication  shall  contain 
the  names  and  addresses  of  the  owners 
of  record  of  all  surface  and  subsurface 
areas  contiguous  to  any  part  of  the 
proposed  permit  area. 

(f)  Each  application  shall  contain 
the  name  of  the  proposed  mine  and 
the  Mine  Safety  and  Health  Adminis- 
tration identification  number  for  the 
mine  and  all  sections,  if  any. 

(g)  Each  application  shall  contain  a 
statement  of  all  lands,  interests  in 
lands,  options,  or  pending  bids  on  in- 
terests held  or  made  by  the  applicant 
for  lands  which  are  contiguous  to  the 
area  to  be  covered  by  the  permit. 

9  778.14    Comptiancc  Infonnatioa. 

Each  application  shall  contain— 

(a)  A  statement  of  whether  the  ap- 
plicant, any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under 
common  control  with  the  applicant 

(1)  Had  a  Federal  or  State  mining 
permit  suspended  or  revoked  in  the 
last  5  years;  or, 

(2)  Forfeited  a  mining  bond  or  simi- 
lar security  deposited  in  lieu  of  bond. 

(b)  If  any  such  suspension,  revoca- 
tion,  or   forfeiting    has   occurred,   a 
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itatement  of  the  facts  Involved,  in- 
cluding— 

(1)  Identification  number  and  date 
at  lasuance  of  the  permit  or  date  and 
amount  of  tx)nd  or  similar  secuirlty; 

(2)  Identification  of  the  authority 
that  suspended  or  revoked  a  permit  or 
forfeited  a  bond  and  the  stated  rea- 
sons for  that  action; 

(3)  The  current  status  of  the  permit, 
bond,  or  similar  secuirlty  involved; 

(4)  The  date,  location,  and  type  of 
any  administrative  or  judicial  proceed- 
ings Initiated  concerning  the  siispen- 
slon.  revocation,  or  forfeiture;  and 

(5)  The  ciurent  status  of  these  pro- 
ceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  applicant  in  connec- 
tion with  any  surface  coal  mining  op- 
eration during  the  3-year  period 
before  the  application  date,  for  viola- 
tions of  any  law.  rule,  or  regiUation  of 
the  United  States,  or  of  any  State  law. 
rule,  or  regulation  enacted  pursuant  to 
Federal  law.  rule,  or  regulation,  or  of 
any  provision  of  the  Act  pertaining  to 
air  or  water  environmental  protection. 
The  application  shall  also  contain  a 
statement  regarding  each  violation 
notice,  including— 

(1)  The  date  of  issuance  and  identity 
of  the  issuing  regulatory  authority,  de- 
partment, or  agency; 

(2)  A  brief  description  of  the  particu- 
lar violation  alleged  in  the  notice; 

(3)  The  date,  location,  and  type  of 
any  administrative  or  judicial  proceed- 
ings initiated  concerning  the  violation. 
Including,  but  not  limited  to,  proceed- 
ings initiated  by  the  applicant  to 
obtain  administrative  or  Judicial 
review  of  the  violations: 

(4)  The  current  status  of  the  pro- 
ceedings and  of  the  violation  notice; 
and 

(5)  The  actions,  if  any.  taken  by  the 
applicant  to  abate  the  violation. 

i  r78.15    Right  of  entry  and  operation  in- 
formation. 

(a)  Each  application  shall  contain  a 
description  of  the  doc\iments  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin  surface 
mining  activities  In  the  permit  area 
and  whether  that  right  is  the  subject 
of  pending  litigation.  The  description 
shall  identify  those  documents  by  type 
and  date  of  execution,  identify  the 
specific  lands  to  which  the  document 
pertains,  and  explain  the  legal  rights 
claimed  by  the  applicant. 

(b)  Where  the  private  mineral  estate 
to  be  mined  has  been  severed  from  the 
private  surface  estate,  the  application 
shall  also  provide  for  lands  within  the 
permit  area— 

(DA  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods:  or 

(2)  A  copy  of  the  docvmient  of  con- 
veyance that  expressly  grants  or  re- 
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serves  the  right  to  extract  the  coal  by 
surttux  mining  methods:  or 

(3)  If  the  conveyance  does  not  ex- 
pressly grant  the  right  to  extract  the 
coal  by  surface  mining  methods,  docu- 
mentation that  under  the  applicable 
State  law,  the  applicant  has  the  legal 
authority  to  extract  the  coal  by  those 
methods. 

(c)  Nothing  In  this  Section  shall  be 
construed  to  afford  the  regulatory  au- 
thority the  authority  to  adjudicate 
property  title  disputes. 

§778.16     Relationahip  to  *nma  designated 
onsuitable  for  niining. 

(a)  Each  application  shall  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable 
for  surface  mining  activities  under  30 
CPR  764  and  786  or  under  study  for 
designation  in  an  administrative  pro- 
ceeding under  those  Parts. 

(b)  If  an  applicant  claims  the  exemp- 
tion in  30  CFR  786.19<dX2),  the  appli- 
cant shall  contain  information  sup- 
porting the  applicant's  assertion  that 
It  made  substantial  legal  and  financial 
commitments  before  January  4.  1977. 
concerning  the  proposed  surface 
mining  activities. 

(c)  If  an  applicant  proposes  to  con- 
duct surface  mining  activities  within 
300  feet  of  an  occupied  dwelling,  the 
application  shall  contain  the  waiver  of 
the  owner  of  the  dwelling  as  required 
in  30  CFR  761.12(e). 

S  778.17     Permit  term  information. 

(a)  Each  application  shall  state  the 
anticipated  or  actual  starting  and  ter- 
mination date  of  each  phase  of  the 
surface  mining  activities  and  the  an- 
ticipated number  of  acres  of  land  to  be 
affected  for  each  phase  of  mining  and 
over  the  total  life  of  the  permit. 

(b)  If  the  applicant  proposes  to  con- 
duct the  surface  mining  activities  In 
excess  of  5  years,  the  application  shall 
contain  the  information  needed  for 
the  showing  required  under  30  CFR 
786.25(a). 

S  778.18    Pcnoaal     iatary     and     propertj 
damage  inaarmnce  information. 

Each  permit  application  shall  con- 
tain either  a  certificate  of  liability  in- 
surance or  evidence  that  the  self-In- 
surance requirements  in  30  CPR 
806.14  are  satisfied. 

S  778.19     Identification    of    other    licenM* 
and  permits. 

Each  application  shall  contain  a  list 
of  aU  other  licenses  and  permits 
needed  by  the  applicant  to  conduct 
the  proposed  surface  mining  activities. 
This  list  shall  identify  each  license 
and  permit  by— 

(a)  Type  of  iiermlt  or  license; 

(b)  Name  and  address  of  Issuing  au- 
thority; 


(c)  Identification  nimibers  of  appli- 
cations for  those  permits  or  licenses 
or,  if  issued,  the  identification  num- 
bers of  the  permits  or  licenses:  and 

(d)  If  a  decision  has  been  made,  the 
date  of  approval  or  disapproval  by 
each  Issuing  authority. 

{778^     IdentiflcaUoi*     of      location      of 
public  office  for  filing  of  application. 

Each  application  shall  identify,  by 
name  and  address,  the  public  office 
where  the  applicant  will  simultaneous- 
ly file  a  copy  of  the  application  for 
public  inspection  under  30  CFR 
786.11(d). 

{778.21     Newipaper      adrertlaement      and 
proof  of  publication. 

A  copy  of  the  newspaper  advertise- 
ment of  the  application  and  proof  of 
publication  of  the  advertisement  shall 
be  filed  with  the  regulatory  authority 
and  made  a  part  of  the  complete  appli- 
cation, not  later  than  4  weeks  after 
the  last  date  of  publication  required 
under  30  CFR  786.11(a). 
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779.1  Scope. 

779.2  Objectives. 
779.4    Responsibilities 
nV.ll    OencrsJ  requirement*. 

779.13    Oeneral  envlroiunental  resouroea  In- 
fonnatlon. 
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779.16    Ground  water  Information. 

779.16  Surf  ace  water  Information. 

779.17  Alternative   water   supply   informa- 
tion. 

779.18  Climatoloclcal  Information. 
779  19    Vegetation  information. 

779.30  Pish  and  wildlife  resources  Infonnar 
Uon. 
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779.33  Land  use  Information. 

779.34  Maps  Oeneral  requirement*. 
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AuTRoamr:  Seca  103.  301.  501.  603.  604. 
606.  507.  508.  509.  510.  511.  513.  614.  515.  and 
533.  Pub.  U  95-87.  91  Stat.  445  (30  VJB.C. 
1303.  1311.  1351.  13S3.  1354.  12S6.  1257.  1258, 
1259.  1380,  1361.  1263.  1364.  1366.  and  1373). 

|77f.l     Scoye. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions for  the  environmental  resources 
contents  of  applications  for  surface 
mining  activities. 

I  779  J     ObiectiTea. 

The  objectives  of  this  Part  are  to 
ensure  that  each  application  provides 
to  the  regvilatory  authority  a  complete 


and  accurate  description  of  the  envi- 
ronmental resources  that  may  be  Im- 
pacted or  affected  by  proposed  surface 
mining  activities. 

( TJ$A    Responsibilitiea. 

(a)  It  is  the  responsibility  of  the  aih 
pllcant  to  provide,  except  where  spe- 
cifically exempted  in  this  Part,  all  In- 
formation required  by  this  Part  In  the 
application. 

(b)  It  is  the  responsibility  of  SUte 
and  Federal  government  agencies  to 
provide  information  for  applications 
as  specifically  required  by  this  Part. 

{779.11    General  requirements. 

Each  permit  application  shaU  In- 
clude a  description  of  the  existing, 
premlnlng  environmental  resources 
within  the  proposed  mine  plan  area 
and  adjacent  areas  that  may  be  af- 
fected or  Impacted  by  the  proposed 
surface  mining  activities. 

(779.12    General  cBTironncntal  resoarecs 
Information. 

Each  application  shall  describe  and 
identify- 

(a)  The  size,  sequence,  and  timing  of 
the  subareas  of  the  mine  plan  area  for 
which  it  is  anticipated  that  Individual 
permits  for  mining  will  be  requested 
over  the  estimated  total  life  of  the 
proposed  stirf ace  mining  activities:  and 

(b)  The  natiu-e  of  cultural  and  his- 
toric resources  listed  or  eligible  for 
listing  on  the  National  Register  of  His- 
toric Places  and  known  archeological 
features  within  the  proposed  mine 
plan  and  adjacent  areas.  The  descrip- 
tion shall  be  based  on  all  available  in- 
formation, including,  but  not  limited 
to,  data  of  State  and  local  archeologi- 
cal, historical,  and  cultural  preserva- 
tion agencies. 

i  779.13    Description  of  hydrolocy  and  ge- 
ology: General  requirementa. 

(a)  E^h  application  shall  contain  a 
description  of  the  geology,  hydrology, 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  mine  plan 
area,  the  adjacent  area,  and  the  grener- 
al  area.  The  description  shall  Include 
information  on  the  characteristics  of 
all  surface  and  ground  waters  within 
the  general  area,  and  any  water  which 
will  flow  into  or  receive  discharges  of 
water  from  the  general  area.  The  de- 
scription shall  be  prepared  according 
to  Sections  779.13-779.17  and  conform 
to  the  following: 

(b)  (1)  Information  on  hydrology, 
water  quality  and  quantity,  and  geolo- 
gy related  to  hydrology  of  areas  out- 
side the  proposed  mine  plan  area  and 
within  the  general  area  shall  be  pro- 
vided by  the  regulatory  authority,  to 
the  extent  that  this  data  is  available 
from  an  appropriate  Federal  or  State 
agency. 
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(2)  If  this  information  is  not  availa- 
ble from  those  agencies,  the  wpllcant 
may  gather  and  submit  this  informa- 
tion to  the  regtilatory  authority  as 
part  of  the  permit  application. 

(3)  The  permit  shall  not  be  approved 
by  the  regulatory  authority  until  this 
information  is  made  available  in  the 
application. 

(c)  The  use  of  modeling  techniques 
may  be  Included  as  part  of  the  permit 
application,  but  the  same  surface  and 
ground  water  Information  may  be  re- 
quired for  each  site  as  when  models 
are  not  used. 

{779.14    Geology  description. 

(a)  The  description  shall  include  a 
general  statement  of  the  geology 
within  the  proposed  mine  plan  area 
down  to  and  including  the  first  aquifer 
to  be  affected  below  the  lowest  coal 
seam  to  be  mined. 

(b)  (1)  Test  borings  or  core  samples 
from  the  proposed  permit  area  shall 
be  collected  and  analyzed  down  to  and 
including  the  stratum  immediately 
below  the  lowest  coal  seam  to  be 
mined  to  provide  the  following  data  in 
the  description: 

(1)  Location  of  subsurface  water,  if 
encountered; 

(ii)  Logs  of  drlU  holes  showing  the 
lithologic  characteristics  and  thickness 
of  each  stratimi  and  each  coal  seam; 

(Hi)  Physical  properties  of  each  stra- 
timi within  the  overburden  including 
compaction  and  erodlblllty; 

(Iv)  Chemical  analyses  of  each  stra- 
timi within  the  overburden  and  the 
stratum  Inmiedlately  below  the  lowest 
coal  seam  to  be  mined  to  identify,  at  a 
miniTniim.  those  horizons  which  con- 
tain potential  acld-formlng,  toxic- 
forming,  or  alkalinity  producing  mate- 
rials; and 

(V)  Analyses  of  the  coal  seam,  includ- 
ing, but  not  limited  to,  an  analj^is  of 
the  sulfur,  pyrlte,  and  marcaslte  con- 
tent 

(2)  If  required  by  the  regulatory  au- 
thority, test  borings  or  core  samplings 
shall  be  collected  and  analyzed  to 
greater  depths  within  the  proposed 
permit  area,  or  for  areas  outside  the 
proposed  permit  area  to  provide  for 
evaluation  of  the  impact  of  the  pro- 
posed activities  on  the  hydrologlc  bal- 
ance. 

(3)  An  applicant  may  request  that 
the  requirement  for  a  statement  of  the 
results  of  the  test  borings  or  core  sam- 
plings be  waived  by  the  regulatory  au- 
thority. The  waiver  may  be  granted 
only  If  the  regulatory  authority  makes 
a  written  determination  that  the  state- 
ment is  unnecessary  because  other 
equivalent  information  is  accessible  to 
it  in  a  satisfactory  f onn. 

{  779.15    Ground  water  Infonnatioa. 

(a)  The  ^^pUcatlon  shaU  contain  a 
description  of  the  ground  water  hy- 
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drology  for  the  proposed  mine  plan 
and    adjacent   area,    including,    at   a 

TnlnlTniim — 

(1)  The  depth  below  the  surface  and 
the  horizontal  extent  of  the  water 
table  and  aquifers; 

(2)  The  llthology  and  thickness  of 
the  aquifers; 

(3)  Known  uses  of  the  water  in  the 
aquifers  and  water  table;  and 

(4)  The  quality  of  subsurface  water. 
If  encountered. 

(b)  The  i4)pllcation  shall  contain  ad- 
ditional information  which  describes 
the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
quality  and  quantity  of  ground  water, 
according  to  the  parameters  and  in 
the  detail  required  by  the  regulatory 
authority. 

{  779.16    Sorfaee  water  tnfonRation. 

(a)  Surface  water  information  shaU 
be  described,  including  the  name  of 
the  watershed  which  will  receive  water 
discharges,  the  location  of  all  surface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  springs,  the  location  of  any 
water  discharge  into  any  surface  body 
of  water,  and  descriptions  of  surface 
drainage  systems  sufficient  to  identify, 
in  detail,  the  seasonal  variations  In 
water  quantity  and  quality  within  the 
proposed  mine  plan  and  adjacent 
areas. 

(b)  Surface  water  Information  shall 
include— 

(1)  ^tnimiim,  Tn^Timiim,  and  aver- 
age discharge  conditions  which  identi- 
fy critical  low  flow  and  peak  discharge 
rates  of  streams  sufficient  to  identify 
seasonal  variations;  and 

(2)  Water  quality  data  to  identify 
the  characteristics  of  surface  waters 
in.  discharging  Into,  or  which  will  re- 
ceive flows  from  surface  or  ground 
water  from  affected  areas  within  the 
proposed  mine  plan  area,  sufficient  to 
identify  seasonal  variations,  showing— 

(I)  Total  dissolved  solids  in  milli- 
grams per  liter, 

(II)  Total  suspended  solids  in  milli- 
grams per  liter, 

(Ui)  Aciditr. 

<iT)  pH  in  standard  units; 

(V)  Total  and  dissolved  iron  in  milli- 
grams per  liter, 

(vl)  Total  manganese  in  milligrams 
per  liter,  and 

(vU)  Such  other  information  as  the 
regulatory  authority  determines  is  rel- 
evant. 

{  779.17  Alternative  water  supply  lafonaa- 
tkm. 
The  Implication  shaU  identify  the 
extent  to  which  the  proposed  surface 
mining  activities  may  proximately 
result  in  (x>ntamlnation.  diminution, 
or  interruption  of  an  underground  or 
surface  source  of  water  within  the  pro- 
posed mine  plan  or  adjacent  areas  for 
domestic,   agricultural,   industrial,  or 
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other  legitimate  lue.  If  contamliuitlon. 
diminution,  or  int^miptlon  may 
result,  then  the  deacrlptlon  shall  Iden- 
tify the  alternative  sources  of  water 
supply  that  could  be  developed  to  re- 
place the  existing  sources. 

1779.18  CUnuUoloficaJ  infonnatlon. 

(a)  When  requested  by  the  regula- 
tory authority,  the  application  shall 
contain  a  statement  of  the  cllmatologl- 
cal  factors  that  are  representative  of 
the  proposed  mine  plan  area.  Includ- 
ing: 

(1)  The  average  seasonal  precipita- 
tion; 

(2)  The  average  direction  and  veloc- 
ity of  prevailing  winds;  and 

(3)  Seasonal  temperature  ranges. 

(b)  The  regulatory-  authority  may  re- 
quest such  additional  data  as  deemed 
necessary  to  ensure  compliance  with 
the  requirements  of  this  Subchapter. 

1779.19  Vcf«Ution  information. 

(a)  The  permit  application  shall,  if 
required  by  the  regulatory  authority, 
contain  a  map  that  delineates  existing 
vegetative  types  and  a  description  of 
the  plant  communities  within  the  pro- 
posed permit  area  and  within  any  pro- 
posed reference  area.  This  description 
shall  Include  Information  adequate  to 
predict  the  potential  for  reestablishing 
vegetation. 

(b)  When  a  map  or  aerial  photo- 
graph Is  required,  sufficient  adjacent 
areas  shall  be  Included  to  allow  evalua- 
tion of  vegetation  as  Important  habi- 
tat for  fish  and  wildlife  for  those  spe- 
cies of  fish  and  wildlife  Identified 
under  30  CPR  779.20. 

f  779J9     Fish  and  wildlife  rcMurees  infor- 
■atiofi. 

(a)  E»ch  application  shall  Include  a 
study  of  fish  and  wildlife  and  their 
habitats  within  the  proposed  mine 
plan  area  and  the  portions  of  the  adja- 
cent areas  where  effects  on  such  re- 
sources may  reasonably  be  expected  to 
occur. 

(b)  Prior  to  Initiating  such  studies, 
the  applicant  shall  contact  the  regula- 
tory authority  to  determine  what  fish 
and  wildlife  resources  Information  will 
be  required. 

(c)  The  regulatory  authority.  In  con- 
sultation with  the  appropriate  State 
and  Federal  fish  and  wildlife  manage- 
ment, conservation,  or  land  manage- 
ment agencies  having  responsibilities 
for  flah  and  wildlife  or  their  habiUts. 
shall  determine  the  level  of  detail  and 
the  areas  of  such  studies,  according 
to— 

(1)  Published  data  and  other  Infor- 
mation; 

(2)  Site-specific  Information  ob- 
tained by  the  applicant;  and 

(3)  Written  guidance  obtained  from 
agencies  consulted. 
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f  779.21     Soil  reaource*  information. 

(a)  The  applicant  shall  provide  ade- 
quate soli  survey  Information  of  the 
permit  area  consisting  of  the  follow- 
ing: 

(DA  map  delineating  different  soils; 

(2)  Soil  Identification; 

(3)  Soil  description;  and 

(4)  Present  and  potential  productiv- 
ity of  existing  soils. 

(b)  Where  the  applicant  proposes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil, 
the  application  shall  provide  results  of 
the  analyses,  trials,  and  tests  required 
under  30  CFR  818.22. 

f  779.22     Land-uae  information. 

(a)  The  application  shall  contain  a 
statement  of  the  condition,  capability, 
and  productivity  of  the  land  within 
the  proposed  permit  area.  Including— 

(DA  map  and  supporting  narrative 
of  the  uses  of  the  land  existing  at  the 
time  of  the  filing  of  the  application.  If 
the  preminlng  use  of  the  land  was 
changed  within  5  years  before  the  an- 
ticipated date  of  beginning  the  pro- 
posed operations,  the  historic  use  of 
the  land  shall  also  be  described. 

(2)  A  narrative  of  land  capability 
and  productivity,  which  analyzes  the 
land-use  description  under  Paragraph 
(a)  of  this  Section  In  conjunction  with 
other  environmental  resources  Infor- 
mation required  under  this  Part.  The 
narrative  shall  provide  analyses  of: 

(I)  The  capabUity  of  the  land  before 
any  mining  to  support  a  variety  of 
uses,  giving  consideration  to  soil  and 
foundation  characteristics,  topogra- 
phy, vegetative  cover  and  the  hydrol- 
ogy of  the  proposed  permit  area;  and 

(II)  The  productivity  of  the  proposed 
permit  area  before  mining,  expressed 
as  average  yield  of  food,  fiber,  forage, 
or  wood  products  from  such  lands  ob- 
tained under  high  levels  of  manage- 
ment. The  productivity  shall  be  deter- 
mined by  yield  data  or  estimates  for 
similar  sites  based  on  current  data 
from  the  U.S.  Department  of  Agricul- 
ture, State  agricultural  universities  or 
appropriate  State  natural  resource  or 
agricultural  agencies. 

(b)  The  appUcatlon  shall  sUte 
whether  the  proposed  mine  plan  area 
has  been  previously  mined,  and.  If  so, 
the  following  Information.  If  avalla- 
ble- 

(1)  The^type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

( 3 )  The  extent  of  coal  or  other  min- 
erals removed; 

(4)  The  approximate  dates  of  past 
mining;  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  application  shall  contain  a 
description  of  the  existing  land  uses 
and  land  use  classifications  under  local 


law,  if  any,  of  the  proposed  mine  plan 
and  adjacent  areas. 

1 779.24     Maps:  Oneral  reqaireroents. 

The  permit  application  shall  Include 
maps  showing— 

(a)  All  boundaries  of  lands  and 
names  of  present  owners  of  record  of 
those  lands,  both  surface  and  subsur- 
face. Included  in  or  contiguous  to  the 
permit  area; 

(b)  The  boundaries  of  land  within 
the  proposed  permit  area  upon  which 
the  applicant  has  the  legal  right  to 
enter  and  begin  surface  mining  activi- 
ties; 

(c)  The  boundaries  of  all  areas  pro- 
posed to  be  affected  over  the  estimat- 
ed total  life  of  the  proposed  surface 
mining  activities,  with  a  description  of 
stee,  sequence,  and  timing  of  the 
mining  of  sub-areas  for  which  it  Is  an- 
Udpated  that  additional  penniU  will 
be  sought; 

(d)  The  location  of  all  buildings  on 
and  within  1,000  feet  of  the  proposed 
permit  area,  with  identification  of  the 
current  use  of  the  buildings: 

(e)  The  location  of  surface  and  sub- 
surface man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but 
not  limited  to  major  electric  transmis- 
sion lines,  pipelines,  and  agricultural 
drainage  tile  fields; 

(f)  The  location  and  boundaries  of 
any  proposed  reference  areas  for  de- 
termining the  success  of  revegetatlon; 

(g)  The  locations  of  water  supply  In- 
takes for  current  users  of  surface 
water  flowing  into,  out  of,  and  within 
a  hydrologlc  area  defined  by  the  regu- 
latory authority,  and  those  surface 
waters  which  will  receive  discharges 
from  affected  areas  In  the  proposed 
mine  plan  area; 

(h)  Each  public  road  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(1)  The  boundaries  of  any  public 
park  and  locations  of  any  cultiiral  or 
historical  resources  listed  or  eligible 
for  listing  In  the  National  Register  of 
Historic  Places  and  known  archeologl- 
cal  sites  within  the  mine  plan  or  adja- 
cent areas. 

(J)  Each  public  or  private  cemetery 
or  Indian  burial  ground  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(k)  Any  land  within  the  proposed 
mine  plan  area  and  adjacent  area 
which  is  within  the  boundaries  of  any 
units  of  the  National  System  of  Trails 
or  the  Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated 
under  Section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act;  and 

(1)  Other  relevant  Information  re- 
quired by  the  regulatory  authority. 


1 779.26    Crow  Mctiona,  maps,  and  plans. 

The  application  shall  Include  cross 
sections,  mapa,  and  plans  showing— 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings; 

(b)  Elevati(Hi8  and  locations  of  moni- 
toring stations  used  to  gather  data  for 
water  quality  and  quantity,  fish  and 
wildlife,  and  air  quality.  If  required.  In 
preparation  of  the  i4>plicatlon; 

(c)  Nature,  depth,  and  thickness  of 
the  coal  seams  to  be  mined,  any  coal 
or  rider  seams  above  the  seam  to  be 
mined,  each  stratum  of  the  overbur- 
den, and  the  stratum  Immediately 
below  the  lowest  coal  seam  to  be 
mined; 

(d)  All  coal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  mine  plan  area; 

(e)  Location  and  extent  of  known 
workings  of  active,  Inactive,  or  aban- 
doned underground  mines.  Including 
mine  openings  to  the  surface  within 
the  proposed  mine  plan  and  adjacent 
areas; 

(f)  Location  and  extent  of  sub-sur- 
face water,  if  encountered,  within  the 
proposed  mine  plan  or  adjacent  areas; 

(g)  Location  of  surface  water  bodies 
such  as  streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains,  and  Irri- 
gation ditches  within  the  proposed 
mine  plan  and  adjacent  areas; 

(h)  Location  and  extent  of  existing 
or  previously  surface-mined  areas 
within  the  proposed  mine  plan  area; 

(1)  Location  and  dimensions  of  exist- 
ing areas  of  spoil,  waste,  and  non-coal 
waste  disposal,  dams,  embankments, 
other  impoundments,  and  water  treat- 
ment and  air  pollution  control  facili- 
ties within  the  proposed  permit  atrea; 

(J)  Location,  and  depth  If  available, 
of  gas  and  oil  wells  within  the  pro- 
posed permit  area  and  water  wells  in 
the  mine  plan  area  and  adjacent  area; 

(k)  Sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configuration  of  the  proposed 
permit  area,  measured  and  recorded 
according  to  the  following: 

(1)  Each  measurement  shall  consist 
of  an  angle  of  inclination  along  the 
prevailing  slope  extending  100  linear 
feet  above  tmd  below  or  beyond  the 
coal  outcrop  or  the  area  to  be  dis- 
turbed or,  where  this  Is  Impractical,  at 
locations  specified  by  the  regulatory 
authority. 

(2)  Where  the  area  has  been  previ- 
ously mined,  the  measurements  shall 
extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  reg- 
ulatory authority  to  be  representative 
of  the  preminlng  configuration  of  the 
land. 

(3)  Slope  measurements  shall  take 
into  account  natural  variations  in 
slope,  to  provide  accurate  representa- 
tion of  the  range  of  natural  slopes  and 
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reflect  geomorphlc  differences  of  the 
area  to  be  disturbed. 

(1)  Maps,  plans,  and  cross  sections  in- 
cluded in  a  permit  application  which 
are  required  by  this  Section  shall  be 
prepared  by  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  landscape  architecture  and  shall 
be  updated  as  required  by  the  regula- 
tory,authority, 

S  779.27    Prime  farmland  Investigation. 

(a)  The  applicant  shall  conduct  a 
pre-a{>plication  investigation  of  the 
proposed  mine  plan  area  to  determine 
whether  lands  within  the  area  may  be 
prime  farmland. 

(b)  Land  shall  not  be  considered 
prime  farmland  where  the  applicant 
can  demonstrate  one  of  the  follow- 
ing- 
CD  The  land  has  not  been  historical- 
ly used  as  cropland; 

(2)  The  slope  of  the  land  is  10  per- 
cent or  greater, 

(3)  The  land  is  not  irrigated  or  natu- 
rally subirrigated.  has  no  developed 
water  supply  that  Is  dependable  or  of 
adequate  quality,  and  the  average 
annual  precipitation  is  14  Inches  or 
less; 

(4)  CHher  factors  exist,  such  as  a 
very  rocky  surface,  or  the  land  is  fre- 
quently flooded  during  the  growing 
season,  more  often  than  once  in  2 
years,  and  the  flooding  has  reduced 
crop  yields;  or 

(5)  On  the  basis  of  a  soil  survey  of 
lands  within  the  mine  plan  area,  there 
are  no  soil  map  units  that  have  been 
designated  prime  farmland  by  the  U.S. 
Sou  Conservation  Service. 

(c)  If  the  Investigation  establishes 
that  the  lands  are  not  prime  farmland, 
the  applicant  shall  submit  with  the 
permit  application  a  request  for  a  neg- 
ative determination  which  shows  that 
the  land  for  which  the  negative  deter- 
mination is  sought  meets  one  of  the 
criteria  of  I^aragraph  (b)  of  this  Sec- 
tion. 

(d)  If  the  Investigation  indicates 
that  lands  within  the  proposed  mine 
plan  area  may  be  prime  farmlands,  the 
applicant  shall  contact  the  \JB.  Soil 
Conservation  Service  to  determine  if  a 
soil  surrey  exists  for  those  lands  and 
whether  the  applicable  soU  map  units 
have  been  designated  as  prime  farm- 
lands. U  no  soil  survey  has  been  made 
for  the  lands  within  the  proposed 
mine  plan  area,  the  applicant  shall 
cause  such  a  survey  to  be  made. 

(1)  When  a  soil  survey  of  lands 
within  the  proposed  mine  plan  area 
contains  soil  map  units  which  have 
been  designated  as  prime  farmlands, 
the  ^pllcant  shall  submit  ^applica- 
tion, in  accordance  with  30  CFR  786.17 
for  svich  designated  land. 
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(2)  When  a  soO  survey  for  lands 
within  the  proposed  mine  plan  area 
contains  soil  map  units  which  have  not 
been  designated  as  prime  farmland 
after  review  by  the  UJ5.  Soil  Conserva- 
tion Service,  the  applicant  shall 
submit  a  request  for  negative  determi- 
nation for  non-designated  land  with 
the  permit  application  establishing 
compliance  with  Paragraph  (b)  of  this 
Section. 


PART  780— SURFACE  MINING  PERMIT 
APPLICATION— MINIMUM  RE- 

QUIREMENT    FOR     RECLAMATION 
AND  OPERATIONS  PLAN 

Sec. 

780.1  Scope. 

780.2  Objectives. 
780.4  ResponslbillUes. 

780.11  Operation  plan:  Oeneral  require- 
ments. 

780.12  Operation  plan:  gxlsting  structures. 

780.13  Operation  plan:  Blasting. 

780.14  Operation  plan:  Maps  and  plana 

780.15  Air  pollution  control  plan. 

780.16  Fish  and  wUdllie  plan. 

780.18  Reclamation  plan:  Oeneral  require- 
ments. 

780.21  Reclamation  plan:  Protection  of  hy- 
drologlc balance. 

780.23  Reclamation  plan:  Postmlning  land 
uses. 

780.2S  Reclamation  plan:  Ponds,  impound- 
ments, banks,  dam&,  and  embankments. 

780.27  Reclamation  plan:  Surface  mining 
near  underground  mining. 

780.29    Diversions. 

780.31  Protection  of  public  parks  and  his- 
toric places. 

780.33    Relocation  or  use  of  public  roads. 

780.35    E>isposal  of  excess  spoil. 

780.37    TransportaUon  f  acillUes. 

AuTHomrrr:  Sections  102,  201,  501,  503, 
504.  506,  507,  508,  509,  510,  511,  513,  514,  515. 
517,  and  522,  Pub.  L.  »5-87.  91  SUt  445  (30 
UJ3.C.  1202,  1211.  1251,  1253,  1254,  1256, 
1257.  1258.  1259,  1260.  1361,  1263,  1264,  12«5. 
1267.  and  1272.) 

S  780.1     Scope. 

This  Part  provides  the  mlnlmiim  re- 
quirements for  the  Secretary's  WJprov- 
al  of  regulatory  program  provisions 
for  the  mining  operations  and  recla- 
mation plan  portions  of  applications 
for  permits  for  surface  mining  activi- 
tiea.  except  to  the  extent  that  differ- 
ent requirements  for  those  plans  are 
established  under  30  CFR  785. 

9780.2    Objcctirea 

The  objectives  of  this  Part  are  to 
insure  that  the  regulatory  authority  is 
provided  with  comprehensive  and  reli- 
able information  on  proposed  surface 
mining  activities,  and  to  ensure  that 
those  activities  are  allowed  to  be  con- 
ducted only  in  compliance  with  the 
Act,  this  Chapter,  and  the  regulatory 
program. 
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9  780.4     RMpoiuibilhics. 

(a)  It  Is  the  responsibility  of  the  ap- 
plicant to  provide  to  the  regiilatory 
authority  aU  of  the  Information  re- 
quired by  this  Part,  except  where  spe- 
cifically exempted  In  thla  Part. 

(b)  It  is  the  responsibility  of  State 
and  Federal  governmental  agencies  to 
provide  information  to  the  regvilatory 
authority  where  specifically  required 
in  this  Part. 

f7M.ll     Operation  plan:  G«n«ral  require- 
ments. 

Each  application  shall  contain  a  de- 
scription of  the  mining  operations  pro- 
posed to  be  conducted  during  the  life 
of  the  mine  within  the  proposed  mine 
plan  area,  including,  at  a  minimum, 
the  following: 

(a)  A  narrative  description  of  the 
tjrpe  and  method  of  coal  mining  proce- 
dures and  proposed  engineering  tech- 
niques, anticipated  annual  and  total 
production  of  coal,  by  tonnage,  and 
the  major  equipment  to  be  used  for  all 
aspects  of  those  operations:  and 

(b)  A  narrative  explaining  the  con- 
struction, modification,  use.  mainte- 
nance, and  removal  of  the  following 
facilities  (unless  retention  of  such 
facilities  is  necessary  for  postmlnlng 
land  use  as  specified  in  Section 
816.133): 

(1)  Dams,  embankments,  and  other 
impoundments: 

(2)  Overburden  and  topeoil  handling 
and  storage  areas  and  structures: 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  transportation  areas  and 
structures: 

(4)  Spoil,  coal  processing  waste,  and 
non-coal  waste  removal,  handling, 
storage,  transportation,  and  disposal 
tireas  and  structures: 

(5)  Mine  facilities:  and 

(6)  Water  and  air  pollution  control 
facilities. 

S7M.12    Operation    plan:    Existing    stnic- 


(a)  Each  application  shall  contain  a 
description  of  each  existing  structure 
proposed  to  be  used  in  connection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation.  The  de- 
scription shall  include— 

( 1 )  Location: 

(2)  Plans  of  the  structure  which  de- 
scribe its  current  condition: 

(3)  Approximate  dates  on  which  con- 
struction of  the  existing  structure  was 
begxm  and  completed:  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the  per- 
formance standards  of  Subchapter  K 
(Permanent  Program  Standards)  of 
this  Chapter  or,  if  the  structure  does 
not  meet  the  performance  standards 
of  Subchapter  K  of  this  Chapter,  a 
showing  whether  the  structure  meets 
the    performance    standards   of   Sub- 


chapter  B   (Interim   Program   Stand- 
ards) of  this  Chapter. 

(b)  Each  application  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  use  in  connection 
with  or  to  facilitate  the  surface  coal 
mining  and  reclamation  operation. 
The  compliance  plan  shall  Include — 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and  per- 
formance standards  of  Subchapter  K 
of  this  Chapter, 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and  com- 
pleting interim  steps  and  final  recon- 
struction: 

(3)  Provisions  for  monitoring  the 
structure  during  and  after  modifica- 
tion or  reconstruction  to  ensure  that 
the  performance  standards  of  Sut>- 
chapter  K  of  this  CJhapter  are  met: 
and 

(4)  A  showing  that  the  risk  of  harm 
to  the  environment  or  to  public  health 
or  safety  is  not  significant  during  the 
period  of  modification  or  reconstruc- 
tion. 

S  780.13    Operation  plan:  Blasting. 

Each  application  shall  contain  a 
blasting  plan  for  the  proposed  permit 
area,  explaining  how  the  applicant  in- 
tends to  comply  with  the  requirements 
of  30  CFR  816.61-816.68  and  including 
the  following: 

(a)  Types  and  approximate  amounts 
of  explosives  to  be  used  for  each  type 
of  blasting  operation  to  be  conducted: 

(b)  Description  of  procedures  and 
plans  for  recording  and  retention  of 
information  on  the  following  during 
blasting— 

(1)  Drilling  patterns,  including  size, 
number,  depths,  and  spacing  of  holes: 

(2)  Charge  and  paclt^ing  of  holes: 

(3)  Types  of  fuses  and  detonation 
controls:  and 

(4)  Sequence  and  timing  of  firing 
holes. 

(c)  Description  of  blasting  warning 
and  site  access  control  equipment  and 
procedures: 

(d)  Description  of  tsrpes.  capabilities, 
sensitivities,  and  locations  of  use  of 
any  blast  monitoring  equipment  and 
procediires  proposed  to  be  used: 

(e)  Description  of  plans  for  record- 
ing and  reporting  to  the  regiilatory  au- 
thority the  results  of  preblasting  siu*- 
veys.  if  required:  and 

(f)  Description  of  unavoidable  has- 
ardous  conditions  for  which  deviations 
from  the  blasting  schedule  will  be 
needed  under  30  CFR  816.65(b). 

S  780.14     Operation  plan:  Maps  and  plans. 

Each  application  shall  contain  maps 
and  plans  of  the  proposed  mine  plan 
and  adjacent  areas  as  follows— 

(a)  The  maps  and  plans  shall  show 
the    lands    proposed    to    be    affected 


throughout  the  operation  and  any 
change  in  a  facility  or  feature  to  t>e 
caused  by  the  proposed  operations,  if 
the  facility  or  feature  was  shown 
under  30  CFR  779.24-779.25. 

(b)  The  following  shall  be  shown  for 
the  proposed  permit  area  unless  spe- 
cifically required  for  the  mine  plan 
area  or  adjacent  area  by  the  require- 
ments of  this  Section: 

(1)  BxiildingB.  utility  corridors  and 
facilities  to  be  used: 

(2)  The  area  of  land  to  be  affected 
within  the  proposed  mine  plan  area, 
according  to  the  sequence  of  mining 
and  reclamation; 

(3)  E^ach  area  of  land  for  which  a 
performance  bond  or  other  equivalent 
guarantee  will  be  posted  under  Sub- 
chapter J  of  this  Chapter 

(4)  Each  coal  storage,  cleaning  and 
loading  area: 

(5)  E^ach  topsoil,  spoil,  coal  waste, 
and  non-coal  waste  storage  area: 

(6)  E^ach  water  diversion,  collection, 
conveyance,  treatment,  storage,  and 
discharge  facility  to  be  used; 

(7)  Each  air  pollution  collection  and 
control  facility; 

(8)  E^ach  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  pollution  control: 

(9)  Each  facility  to  be  used  to  pro- 
tect and  enhance  fish  and  wildlife  and 
related  environmental  values: 

(10)  Each  explosive  storage  and  han- 
dling facility:  and 

(11)  Location  of  each  sedimentation 
pond,  permanent  water  impoundment, 
coal  processing  waste  bank,  and  coal 
procoslng  waste  dam  and  embank- 
ment, in  accordance  with  30  CFR 
780.25.  and  fill  area  for  the  disposal  of 
excess  spoil  in  accordance  30  CFR 
780.35. 

(c)  Maps,  plans,  and  cross-sections 
required  under  Paragraphs  (bK4),  (5). 
(10).  and  (11)  of  this  Section  shall  be 
prepared  by,  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer,  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  siirveying 
and  landscape  architecture,  except 
that^ 

(1)  Maps,  plans  and  cross-sections 
for  sedimentation  ponds  may  only  be 
prepared  by  a  qualified  registered  pro- 
fessional eiiglneer,  and 

(2)  Spoil  disposal  facilities,  maps, 
plans,  and  cross-sections  may  only  be 
prepared  by  a  qualified  registered  pro- 
fessional engineer. 

i  780.15    Air  poUotioa  control  plan. 

(a)  For  all  surface  mining  activities 
with  projected  production  rates  ex- 
ceeding 1,000.000  tons  of  coal  per  year 
and  located  west  of  the  100th  meridian 
west  longitude,  the  application  shall 
contain  an  air  pollution  control  plan 
which  includes  the  following: 


(1)  An  air  quality  monitoring  pro- 
gram to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi- 
tive dust  control  practices  proposed 
under  Paragraph  (aK2)  of  this  Section 
to  comply  with  Federal  and  State  air 
quality  standards:  and 

(2)  A  plan  for  fugitive  dust  control 
practices  as  required  under  30  CFR 
816.95. 

(b)  For  all  other  surface  mining  ac- 
tivities the  application  shall  contain 
an  air  pollution  control  plan  which  in- 
cludes the  following: 

(1)  An  air  quality  monitoring  pro- 
gram, if  required  by  the  regulatory  au- 
thority, to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi- 
tive dust  control  practices  under  Para- 
graph (bK2)  of  this  Section  to  comply 
with  applicable  Federal  and  State  air 
quality  standards:  and 

(2)  A  plan  for  fugitive  dust  control 
practices,  as  required  under  30  CFR 
816.95. 

{780.16    Fish  and  wildlife  plan. 

(a)  Each  application  shaU  contain  a 
fish  and  wildlife  plan,  consistent  with 
30  CFR  816.97  which  provides: 

(DA  statement  of  how  the  plan  will 
minimigp  disturbances  and  adverse  im- 
pacts on  fish  and  wildlife  and  related 
environmental  values  during  surface 
coal  mining  and  reclamation  oper- 
ations, and  how  enhancement  of  these 
resources  will  be  achieved,  where  prac- 
ticable. The  plan  shall  cover  the  mine 
plan  area  and  portions  of  adjacent 
areas  as  determined  by  the  regulatory 
authority  pursuant  to  Section 
779.20(c). 

(2)  If  the  appUcant  sUtes  that  it  will 
not  be  practicable,  in  accordance  with 
Paragraph  (1).  to  achieve  a  condition 
which  clearly  shows  a  trend  toward 
enhancement  of  fish  and  wildlife  re- 
sources at  the  time  revegetation  has 
been  sucessfully  completed  under  30 
CFR  816.111  -  816.117.  a  statement 
shall  be  provided  which  establishes,  to 
the  satisfaction  of  the  regulatory  au- 
thority, why  it  is  not  practicable  to 
achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
appUcant  will  utilize  impact  control 
measures,  management  techniques, 
and  monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to 
be  affected  by  the  proposed  activities: 

(1)  Threatened  or  endangered  spe- 
cies of  plants  or  animals  listed  by  the 
Secretary  under  the  Endangered  Spe- 
cies Act  of  1973,  as  amended  (16  U.S.C. 
Sec.  1531  et  seq.)  and  their  critical 
habiuts: 

(2)  Species  such  as  eagles,  migratory 
birds  or  other  i^nimA.iK  protected  by 
State  or  Federal  law.  and  their  habi- 
tats: or  other  species  identified 
through  the  consultation  process  pur- 
suant to  Section  779.20;  or 


(3)  Habitats  of  unusually  hl^  value 
for  fish  and  wildlife,  such  as  weUazids. 
riparian  areas,  cliffs  supporting  rap- 
tors, areas  offering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas: 

9  780.18    Reclamation    plan:    General    re- 
quirements. 

(a)  Each  application  shall  contain  a 
plan  for  reclamation  of  the  lands 
within  the  proposed  permit  area, 
showing  how  the  applicant  will  comply 
with  Section  515  of  the  Act.  Sub- 
ch^ter  K  of  this  Chapter,  and  the  en- 
viroiunental  protection  performance 
standards  of  the  regulatory  program. 
The  plan  shaU  Include,  at  a  minimum. 
aU  information  required  under  30  CFR 
780.18-780.37. 

(b)  E^ach  plan  shall  contain  the  fol- 
lowing information  for  the  proposed 
permit  area— 

(DA  detailed  timetable  for  the  ootn- 
pletlon  of  each  major  step  in  the  reda- 
mation  plan; 

(2)  A  detailed  estimate  of  the  cost  of 
reclamation  of  the  proposed  oper- 
ations required  to  be  covered  by  a  po-- 
f  ormsmce  bond  under  Subchapter  J  of 
this  Chapter,  with  supporting  calcula- 
tions for  the  estimates; 

(3)  A  plan  for  backfilling.  soU  stabili- 
zation, compacting,  and  grading,  with 
contour  maps  or  cross  sectimis  that 
show  the  anticipated  final  surface  oaa- 
figuration  of  the  proposed  permit 
area,  in  accordance  with  30  CFR 
816.101-816.106: 

(4)  A  plan  for  removal,  storage,  and 
redistribution  of  topsoil.  subsoil,  and 
other  material  to  meet  the  require- 
menU  of  30  CFR  816.21-816.25. 

(5)  A  plan  for  revegetation  as  re- 
quired in  30  CFR  816.111-816.117.  in- 
cluding, but  not  limited  to.  descrip- 
tions of  the— 

(i)  Schedule  of  revegetation; 

(il)  Species  and  amoimts  per  acre  of 
seeds  and  seedlings  to  be  used; 

(ill)  Methods  to  be  used  in  planting 
and  seeding; 

(iv)  Mulching  techniques; 

(V)  Irrigation,  if  appn^nlate.  and 
pest  and  disease  control  measures.  If 
any;  and 

(vl)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetatkn 
as  required  in  30  CFR  816.116. 

(vll)  A  soil  testing  plan  for  evalua- 
tion of  the  resiilts  of  topsoO  handling 
and. reclamation  procedures  related  to 
revegetation. 

(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and  ob- 
servation of  the  coal  resource  as  re- 
quired in  30  CFR  816.59; 

(7)  A  description  of  measures  to  be 
employed  to  ensure  that  all  debris. 
acid-forming  and  tozlc-formlng  mate- 
rials, and  materials  constituting  a  fire 
hazard  are  disposed  of  in  aootmlaooe 
with  30  CFR  816.89  and  816.103  and  a 


description  of  the  contingency  plans 
which  have  been  developed  to  pre- 
clude sustained  combustion  of  such 
materials; 

(8)  A  description,  including  appropri- 
ate cross  sections  and  maps,  of  the 
measures  to  be  used  to  seal  or  manage 
mine  (^)ening8.  and  to  plug,  case,  or 
manage  exploration  holes,  other  bore 
holes,  wells,  and  other  openings  within 
the  proposed  permit  area,  in  accord- 
ance with  30  CFR  816.13-816.15;  and 

(9)  A  description  of  steps  to  be  taken 
to  comply  with  the  requirements  of 
the  Clean  Air  Act  (42  U.S.C.  Sec.  7401 
et  seq.),  the  Clean  Water  Act  (33 
n.S.C.  Sec  1251  et  seq.).  and  other  ap- 
plicable air  and  water  quality  laws  and 
regulations  and  health  and  safety 
standards. 

I7M.21    Bwlamarton  plan:  Protection  of 
hydrolock  balance 

(a)  Each  plan  shall  contain  a  de- 
tailed description,  with  appropriate 
maps  and  cross  section  drawings,  of 
the  measures  to  be  taken  during  and 
after  the  proposed  surface  mining  ac- 
tirlties,  in  accordance  with  30  CFR 
816.  to  ensure  the  protection  of— 

(1)  The  quality  of  surface  and 
ground  water  systons,  both  within  the 
proposed  mine  plan  and  adjacent 
areas,  from  the  adverse  effects  of  the 
proposed  surface  mining  activities; 

(2)  The  rights  of  present  users  of 
surface  and  ground  water,  and 

(3)  The  quantity  of  surface  and 
ground  water  both  within  the  pro- 
posed mine  plan  area  and  adjacent 
area  from  adverse  effects  of  the  pro- 
posed stvface  mining  activities,  or  to 
provide  alternative  sources  of  water  in 
accordance  with  30  CFR  779.17  and 
816.54,  where  the  protection  of  quanti- 
ty cannot  l>e  ensured. 

(b)  The  description  shall  include— 
(DA  plan  for  the  control,  in  accord- 
ance with  30  CFR  816,  of  surface  and 
ground  water  drainage  into,  through 
and  but  of  the  proposed  mine  plan 
area; 

(2)  A  plan  for  the  treatment,  where 
required  imder  Subchapter  K  of  this 
Chapter  and  the  regulatory  program, 
of  surface  and  ground  water  drainage 
from  the  area  to  be  disturt)ed  by  the 
proposed  activities,  and  proposed 
quantitative  limits  on  pollutants  in 
discharges  subject  to  30  CFR  816.42, 
according  to  the  more  stringent  of  the 
following: 

(i)  Subchapter  K  of  this  Chapter 
and  the  regulatory  program;  or 

(U)  Other  applicable  SUte  and  Fed- 
eral laws. 

(S)  A  plan  for  the  restoration  of  the 
i^yproxlmate  recharge  capacity  of  the 
mine  plan  area  in  accordance  with  SO 
CFR  816.51;  and 

(4)  A  plan  for  the  collection,  record- 
ing, and  reporting  of  ground  and  sur- 
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face  water  quality  and  quantity  data, 
according  to  30  CFR  816.52. 

(c)  The  description  shall  include  a 
determination  of  the  probable  hydro- 
logic  consequences  of  the  proposed 
sxirface  mining  activities,  on  the  pro- 
posed mine  plan  area  and  adjacent 
area,  with  respect  to  the  hydrologlc 
regime  and  the  quantity  and  quality  of 
water  in  stirface  and  ground  water  sys- 
tems imder  all  seasonal  conditions,  in- 
cluding the  contents  of  dissolved  and 
total  sijspended  solids,  total  Iron,  pH, 
total  manganese,  and  other  param- 
eters required  by  the  regulatory  au- 
thority. 

{780^    RecianuUion      plan:      Poatmlning 
land  uacs. 

(a)  Each  plan  shall  contain  a  de- 
tailed description  of  the  proposed  use. 
following  reclamation  of  the  land 
within  the  proposed  permit  area  in- 
cluding a  discussion  of  the  utility  and 
capacity  of  the  reclaimed  land  to  sup- 
port a  variety  of  alternative  uses,  and 
the  relationship  of  the  proposed  use  to 
existing  land  use  policies  and  plans. 
This  description  shall  explain— 

(1)  How  the  proposed  postmining 
land  use  is  to  be  achieved  and  the  nec- 
essary support  activities  which  may  be 
needed  to  achieve  the  proposed  land 
use; 

(2)  Where  range  or  grazing  is  the 
proposed  postmining  use.  the  detailed 
management  plans  to  be  Implemented; 

(3)  Where  a  land  use  different  from 
the  pre-mlning  land  use  is  proposed, 
all  materials  needed  for  approval  of 
the  alternative  use  under  30  CFR 
816.133;  and 

(4)  The  consideration  which  has 
been  given  to  making  all  of  the  pro- 
posed surface  mining  activities  consist- 
ent with  surface  owner  plans  and  ap- 
plicable Sute  and  local  land  use  plans 
and  programs. 

(b)  The  description  shall  be  accom- 
panied by  a  copy  of  the  comments  con- 
cerning the  proposed  use  by  the  legal 
or  equitable  owner  of  record  of  the 
surface  of  the  proposed  permit  area 
and  the  State  and  local  government 
agencies  which  would  have  to  Initiate, 
implement,  approve,  or  authorize  the 
proposed  use  of  the  land  following  rec- 
lamation. 

S  780.25  RccUunation  plan:  Ponds,  Im- 
poundmcnU,  banks,  dams,  and  em- 
banknMnU. 

(a)  OeneroL 

Each  application  shall  include  a  gen- 
eral plan  for  each  proposed  sedimenta- 
tion pond,  water  Impoundment,  and 
coal  processing  waste  bank,  dam,  or 
embanlunent  within  the  proposed 
mine  plan  area. 

( 1 )  Each  general  plan  shall— 

(1)  Be  prepared  by.  or  under  the  di- 
rection of.  and  certified  by  a  qualified 
registered  professional  engineer,  or  by 
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a  professional  geologist  with  assist- 
ance from  experts  in  related  fields 
such  as  land  surveying  and  landscape 
architecture; 

(ii)  Contain  a  description,  map.  and 
cross  section  of  the  structure  and  its 
location; 

(ill)  Contain  preliminary  hydrologlc 
and  geologic  Information  required  to 
assess  the  hydrologlc  impact  of  the 
structure; 

(iv)  Contain  a  surrey  describing  the 
potential  effect  on  th^  structure  from 
subsidence  of  the  subsurface  strata  re- 
sulting from  past  underground  mining 
operations  If  underground  mining  has 
occurred;  and 

(V)  Contain  a  certification  statement 
which  includes  a  schedule  setting 
forth  the  dates  that  any  detailed 
design  plans  for  structures  that  are 
not  submitted  with  the  general  plan 
will  be  submitted  to  the  regulatory  au- 
thority. The  regulatory  authority 
shall  have  approved,  in  writing,  the 
detailed  design  plan  for  a  structure 
before  construction  of  the  structure 
begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the 
size  or  other  criteria  of  the  Mine 
Safety  and  Health  Administration,  30 
CFR  77.216(a).  shaU- 

(I)  Be  prepared  by,  or  under  the  di- 
rection of.  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related 
fields  such  as  geology,  land  svirveylng, 
and  landscape  architecture; 

(ii)  Include  any  geotechnical  Investi- 
gation, design,  and  construction  re- 
quirements for  the  structure; 

(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropri- 
ate. 

(3)  Each  detailed  design  plan  for  a 
structure  that  does  not  meet  the  size 
or  other  criteria  of  30  CFR  77.216(a) 
shall- 

(i)  Be  prepared  by,  or  under  the  di- 
rection of.  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that 
all  coal  processing  waste  dams  and  em- 
bankments covered  by  30  CFR  816.91- 
816.93  shall  be  certified  by  a  qualified 
registered  professional  engineer, 

(II)  Include  any  design  and  construc- 
tion requirements  for  the  structure, 
including  any  required  geotechnical 
information: 

(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  Lf  appropri- 
ate. 

(b)  Sedijnentation  ponds.  Sedimen- 
tation ponds,  whether  temporary  or 
permanent,  shall  be  designed  in  com- 


pliance with  the  requirements  of  30 
CFR  816.46.  Any  sedimentation  pond 
or  earthen  structure  which  will  remain 
on  the  proposed  mine  plan  area  as  a 
permanent  water  impoundment  shall 
also  be  designed  to  comply  with  the  re- 
quirements of  30  CFR  816.49.  Each 
plan  shall,  at  a  minimum,  comply  with 
the  requirements  of  the  Mine  Safety 
and  Health  Admlristration.  30  (7FR 
77.216-1  and  77.216-2. 

(c)  Permanent  and  Umporarif  im- 
poundments. Permanent  and  tempo- 
rary impoundments  shall  be  designed 
to  comply  with  the  requirements  of  30 
CFR  816.49.  Each  plan  shall  comply 
with  the  requirements  of  the  Mine 
Safety  and  Health  Administration,  30 
Cmi  77.216-1  and  77.216-2. 

(d)  Coal  processing  waste  banks. 
Coal  processing  waste  banks  shall  be 
designed  to  comply  with  the  require- 
ments of  30  CFR  816.81-816.85. 

(e)  Coal  pnxessing  loaste  dams  and 
embankments.  Coal  processing  waste 
dams  and  embankments  shall  be  de- 
signed to  comply  with  the  require- 
ments of  30  CYR  816.91-816.93.  E^ach 
plan  shall  comply  with  the  require- 
ments of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.216-1  and 
77.216-2,  and  shall  contain  the  results 
of  a  geotechnical  investigation  of  the 
proposed  dam  or  embankment  founda- 
tion area,  to  determine  the  structural 
competence  of  the  foundation  which 
will  support  the  proposed  dam  or  em- 
bankment structure  and  the  impound- 
ed material.  The  geotechnical  investi- 
gation shall  be  planned  and  supervised 
by  an  engineer  or  engineering  geolo- 
gist, according  to  the  following: 

(1)  The  number,  location,  and  depth 
of  borings  and  test  pits  shall  be  deter- 
mined using  current  prudent  engineer- 
ing practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to 
be  Impounded,  and  subsurface  condi- 
tions. 

(2)  The  character  of  the  overburden 
and  be<lrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnical 
conditions  which  may  affect  the  par- 
ticular dam,  embankment,  or  reservoir 
site  shall  be  considered. 

(3)  All  springs,  seepage,  uid  ground 
water  flow  otwerved  or  anticipated 
diuing  wet  periods  in  the  area  of  the 
proposed  dam  or  embankment  shall  be 
identified  on  each  plan. 

(4)  Consideration  shall  be  given  to 
the  possibility  of  mudflows,  rock- 
debris  falls,  or  other  landslides  into 
the  dam,  embankment,  or  impounded 
material. 

(f)  If  the  structure  is  20  feet  or 
higher  or  impounds  more  than  20 
acre-feet,  each  plan  under  Paragraphs 
(b).  (c).  and  (e)  of  this  Section  shall  in- 
clude a  stability  analysis  of  each  struc- 
ture. The  stability  analysis  shall  In- 
clude, but  not  be  limited  to,  strength 
parameters,  pore  pressures,  and  long- 


term  seepage  conditions.  The  plan 
shall  also  contain  a  description  of  each 
engineering  design  assumption  and 
calculation  with  a  discussion  of  each 
alternative  considered  in  selecting  the 
specific  design  parameters  and  con- 
struction methods. 

9  780.77    Reclamation  plan:  Surface  mining 
near  underground  mining. 

For  surface  mining  activities  within 
the  proposed  permit  area  to  be  con- 
ducted within  500  feet  of  an  under- 
ground mine,  the  application  shall  de- 
scribe the  measures  to  be  used  to 
comply  with  30  CFR  816.79. 

9  780.29     Direrviont. 

Each  application  shall  contain  de- 
scriptions, including  maps  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  l>e  constructed 
within  the  proposed  permit  area  to 
achieve  compliance  with  30  CFR 
816.43-816.44. 

9780JI     Protection   of  public    parks   and 
historic  places. 

For  any  public  parks  or  historic 
places  that  may  be  adversely  affected 
by  the  proposed  operations,  each  plan 
shaU  describe  the  measures  to  be  used 
to  minimize  or  prevent  these  impacts 
and  to  obtain  approval  of  the  regula- 
tory authority  and  other  agencies  as 
required  in  30  cmi  781.12(f). 

9  78043    Relocation  or  use  of  public  roads. 

Each  application  shall  describe,  with 
appropriate  maps  and  cross-sections, 
the  measures  to  be  used  to  ensure  that 
the  interests  of  the  public  and  land- 
owners affected  are  protected  if,  under 
30  CFR  761.12(d),  the  applicant  seeks 
to  have  the  regulatory  authority  ap- 
prove— 

(a)  Conducting  the  proposed  surface 
mining  activities  within  100  feet  of  the 
right-of-way  line  of  any  public  road, 
except  where  mine  access  or  haul 
roads  join  that  right-of-way;  or 

(b)  Relocating  a  public  road. 

9  780  J5    Disposal  of  excess  spoil. 

(a)  Each  application  shall  contain 
descriptions,  including  appropriate 
maps  and  cross  section  drawings,  of 
the  proposed  disposal  site  and  desl^i 
of  the  spoil  disposal  structures  accord- 
ing to  30  CFR  816.71-816.74.  These 
plans  shall  descrlt>e  the  geotechnical 
investigation,  design,  construction,  op- 
eration, maintenance,  and  removal,  if 
appropriate,  of  the  site  and  structures. 

(b)  Each  application  shall  contain 
the  results  of  a  geotechnical  investiga- 
tion of  the  proposed  disposal  site,  in- 
cluding the  following: 

(1)  The  character  of  bedrock  and 
any  adverse  geologic  conditions  In  the 
dlQxwal  area, 

(2)  A  survey  identifsing  aU  q>rlng8. 
seepage,  and  ground  water  flow  ob- 
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served  or  anticipated  during  wet  peri- 
ods in  the  area  of  the  disposal  site; 

(3)  A  survey  of  the  potential  effects 
of  subsidence  of  the  subsurface  strata 
due  to  past  and  future  mining  oper- 
ations; 

(4)  A  technical  description  of  the 
rock  materials  to  be  utilized  in  the 
construction  of  those  disposal  struc- 
tures containing  rock  chlmmey  cores 
or  underlain  by  a  rock  drainage  blan- 
ket; and 

(5)  A  stability  analysis  including,  but 
not  limited  to.  strength  parameters, 
pore  pressures  and  long-term  seepage 
conditions.  These  data  shall  be  accom- 
panied by  a  description  of  aU  engineer- 
ing design  assimiptions  and  calcula- 
tions and  the  alternatives  considered 
in  selecting  the  specific  design  q>ecifi- 
cations  and  methods. 

(c)  If.  under  30  CFR  816.71(1),  nx*- 
toe  buttresses  or  key-way  cuts  are  re- 
quired, the  application  shall  include 
the  following: 

(1)  The  number,  location,  and  depth 
of  borings  or  test  pits  which  shaU  be 
determined  with  respect  to  the  size  of 
the  spoil  disposal  structure  and  sub- 
surface conditions;  and 

(2)  Engineering  specifications  uti- 
lized to  design  the  rock-toe  buttress  or 
key-way  cuts  which  shall  be  deter- 
mined in  accordance  with  paragraph 
(bK5)  of  this  Section. 

9780J7    Transportation  faculties. 

E^h  application  shaU  contain  a  de- 
tailed description  of  each  road,  con- 
veyor, or  rail  system  to  be  constructed, 
used,  or  maintained  within  the  pro- 
posed permit  area.  The  description 
shall' include  a  map,  appropriate  cross 
sections,  and  the  following: 

(a)  Specifications  for  each  road 
width,  road  gradient,  road  surface, 
road  cut,  fill  embankment,  culvert, 
bridge,  drainage  ditch,  and  drainage 
8tru<Jture. 

(b)  A  report  of  appropriate  geotech- 
nical analysis,  where  approval  of  the 
regvilatory  authority  is  reqiiired  for  al- 
ternative specifications,  or  for  steep 
cut  slopes  under  30  CFR  816.150(d), 
816.152(c),  816.160(d)  or  816.162(c). 

(c)  A  description  of  measures  to  be 
taken  to  obtain  approval  of  the  regula- 
tory authority  for  alteration  or  reloca- 
tion of  a  natural  dralnageway  under 
30  CFR  816.153(d),  816.163(d)  or 
816.173(c). 

(d)  A  description  of  measures,  other 
than  use  of  a  rodi;  headwall.  to  be 
taken  to  protect  the  inlet  end  of  a 
ditch  relief  culvert,  for  approval  by 
the  regvilatory  authority  under  SO 
CFR  816.153(cK2Xvl)  and 
816.163(cK2Kvl). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  constructed,  used,  or 
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maintained  within  the  proposed  mine 
plan  area. 


PART  7n-4INDERGROUND  MINING 
PERMIT  APPUCATIONS— MINIMUM 
REQUIREMENTS  FOR  LEGAL,  H- 
NANQAL,  COMPUANCE,  AND  RE- 
LATED INFORMATION 

Sec 

782.1      Scope. 

782.3  ObjeeUves. 

782.4  Responsibility. 
782.11    Applicability. 

782.13  Identlf  icaUon  of  InteresU. 

782.14  Compliance  information. 

782.15  Right  of  entry  and  operation  infor- 
mation. 

782.16  Relationship  to  areas  designated  un- 
suitable for  mining. 

782.17  Permit  term  information. 

782.18  Personal      injury      and      property 
damage  insurance  Information. 

782.19  Identification  of  other  licenses  and 
permits. 

782.20  Identification  of  location  of  public 
office  for  filing  of  application. 

782.21  Newspaper  advertisement  and  proof 
of  publication. 

Authoritt:  Sees.  102,  201,  501,  503,  504, 
506,  507.  508.  509,  510,  511,  513,  514,  515,  516, 
and  522  of  Pub.  L.  95-87,  91  SUt.  445  (30 
n£.C.  Sees.  1201,  1211,  1251,  1253,  1254, 
1256,  1257,  1258,  1259.  1260,  1361,  1363,  1264, 
1365,  1266.  1273). 

9782.1  Scope. 

This  part  establishes  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regiilatory  program  provi- 
sions regarding  the  legal,  financial, 
compliance  and  general  information 
that  must  be  contained  in  permit  ap- 
plications for  imderground  mining  ac- 
tivities. 

9782.2  OhitcctiTet, 

The  objective  of  this  Part  Is  to 
ensure  that  aU  relevant  Information 
on  the  ownership  and  control  of  per- 
sons who  conduct  underground  mining 
activities,  the  ownership  and  control 
of  the  property  to  be  affected  by  the 
operations,  the  compliance  status  and 
history  of  those  persons,  and  other  im- 
portant information  is  provided  in  the 
application  to  the  regvilatory  authori- 
ty. 

9782.4    Responsibility. 

It  is  the  responsibility  of  the  permit 
applicant  to  provide  to  the  regulatory 
authority  all  of  the  information  re- 
quired by  this  Part. 

9782.11    AppUcahiltty. 

This  Part  implies  to  any  person  who 
applies  for  a  permit  to  conduct  under- 
ground mining  activities. 

9  782.13    Identmcation  of  Interesta. 

(a)  Each  application  shall  contain 
the  names  and  addresses  of — 
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(1)  The  permit  applicant,  including 
his  or  her  telephone  number. 

(2)  E>rery  legal  or  equitable  owner  of 
record  of  the  areas  to  be  affected  by 
surface  operations  and  facilities  and 
every  legal  or  equitable  owner  of 
record  of  the  coal  to  be  mined; 

(3)  The  holders  of  record  of  any 
leasehold  interest  in  areas  to  be  affect- 
ed by  stirface  operations  or  facilities 
and  the  holders  of  record  of  any  lease- 
hold interest  In  the  coal  to  be  mined: 

(4)  Any  purchaser  of  record  Under  a 
real  estate  contract  of  areas  to  be  af- 
fected by  siirface  operations  and  facili- 
ties and  any  purchaser  of  record  under 
a  real  estate  contract  of  the  coal  to  be 
mined; 

(6)  The  operator,  if  the  operator  is  a 
person  different  from  the  applicant, 
including  his  or  her  telephone 
number,  and 

(0)  The  resident  agent  of  the  appli- 
cant who  will  accept  service  of  process, 
including  his  or  her  telephone 
number. 

(b)  Each  application  shall  contain  a 
statement  of  whether  the  applicant  is 
a  corporation,  partnership,  single  pro- 
prietorship, association,  or  other  busi- 
ness entity.  For  businesses  other  than 
single  proprietorships,  the  application 
shall  contain  the  following  informa- 
tion, where  applicable; 

( 1 )  Names  and  addresses  of  every  of- 
ficer, partner,  director,  or  other 
person  performing  a  function  similar 
to  a  director  of  the  applicant; 

(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
applicant;  and 

(3)  Names  under  which  the  appli- 
cant, partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date 
of  application. 

(c)  If  any  owner,  holder,  purchaser. 
or  operator,  identified  under  para- 
graph (a)  of  this  Section,  is  a  business 
entity  other  than  a  single  proprietor, 
the  application  shall  contain  the 
names  and  addresses  of  their  respec- 
tive principals,  officers,  and  resident 
agents. 

<d)  Each  application  shall  contain  a 
statement  of  any  current  or  previous 
coal  mining  permits  In  the  United 
States  held  by  the  applicant  subse- 
quent to  1970  and  by  any  person  iden- 
tified in  paragraph  (bX3)  of  this  Sec- 
tion and  of  any  pending  permit  appli- 
cation to  conduct  surface  coal  mining 
and  reclamation  operations  In  the 
United  States.  The  Information  shall 
be  listed  by  permit  or  application 
number  and  Identify  the  regulatory 
authority  for  each  of  those  coal 
mining  operations. 

(e)  Each  application  shall  contain 
the  names  and  addresses  of  the  owners 
of  record  of  all  surface  and  subsurface 
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areas  contiguous  to  aHy  part  of  the 
proposed  permit  area 

(f)  Each  application  shall  contain 
the  name  of  the  proposed  mine  and 
the  Mine  Safety  and  Health  Adminis- 
tration Identification  number  for  the 
mine  and  all  sections,  if  any. 

(g)  Each  application  shall  contain  a 
statement  of  all  lands,  interests  in 
lands,  options,  or  pending  bids  on  in- 
terests held  or  made  by  the  applicant 
for  lands  which  are  contiguous  to  the 
area  to  be  covered  by  the  permit. 

i  782.14    ConpUancc  information. 

E»ch  application  shall  contain— 

(a)  A  statement  of  whether  the  ap- 
plicant, any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under 
common  control  with  the  applicant 
has: 

(1)  Had  a  Federal  or  State  mining 
permit  suspended  or  revoked  in  the 
last  5  years;  or. 

(2)  Forfeited  a  mining  bond  or  simi- 
lar sectuity  deposited  in  lieu  of  tx)nd. 

(b)  If  any  such  suspension,  revoca- 
tion, or  forfeiture  has  occurred,  a 
statement  of  the  facts  involved.  In- 
cluding: 

(1)  Identification  number  and  date 
of  Issuance  of  the  permit  or  date  and 
amount  of  bond  or  similar  security; 

(2)  Identification  of  the  authority 
that  suspended  or  revoked  a  permit  or 
forfeited  a  bond  and  the  stated  rea- 
sons for  that  action; 

(3)  The  current  status  of  the  permit, 
bond,  or  similar  security  Involved; 

(4)  The  date,  location,  and  type  of 
any  administrative  or  judicial  proceed- 
ings Initiated  concerning  the  suspen- 
sion, revocation,  or  forfeiture;  and 

(5)  The  current  status  of  these  pro- 
ceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  applicant  In  connec- 
tion with  any  surface  coal  mining  op- 
eration during  the  3-year  period 
before  the  application  date,  for  viola- 
tions of  any  law.  rule,  or  regulation  of 
the  United  States,  or  of  any  State  law, 
rule,  or  regulation  enacted  pursuant  to 
Federal  law,  rule,  or  regulation,  or  of 
any  provision  of  the  Act  pertaining  to 
air  or  water  environmental  protection. 
The  application  shall  also  contain  a 
statement  regarding  each  violation 
notice.  Including— 

( 1 )  The  date  of  issxiance  and  identity 
of  the  issuing  regiilatory  authority,  de- 
partment, or  agency; 

(2)  A  brief  description  of  the  particu- 
lar violation  alleged  in  the  notice; 

(3)  The  date,  location,  and  type  of 
any  administrative  or  Judicial  proceed- 
ings Initiated  concerning  the  violation. 
Including,  but  not  limited  to,  proceed- 
ings initiated  by  the  applicant  to 
obtain  administrative  or  judicial 
review  of  the  violations; 


(4)  The  current  status  of  the  pro- 
ceedings and  of  the  violation  notice: 
and 

(5)  The  actions,  if  any,  taken  by  the 
applicant  to  abate  the  violation. 

{782.16     Right  of  entry  and  operation  In- 
formation. 

(a)  Each  application  shall  contain  a 
description  of  the  documents  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin  under- 
ground mining  activities  in  the  permit 
area  and  whether  that  right  is  the 
subject  of  pending  litigation.  The  de- 
scription shall  identify  those  docu- 
ments by  type  and  date  of  execution, 
identify  the  specific  lands  to  which 
the  document  pertains,  and  explain 
the  legal  rights  claimed  by  the  appli- 
cant. 

(b)  For  underground  mining  activi- 
ties where  the  associated  surface  oper- 
ations Involve  the  surface  mining  of 
coal  and  the  private  mineral  estate  to 
be  mined  has  been  severed  from  the 
private  surface  estate,  the  application 
shall  also  provide,  for  lands  to  be  af- 
fected by  those  operations  within  the 
permit  area— 

(DA  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods;  or 

(2)  A  copy  of  the  document  of  con- 
veyance that  expressly  grants  or  re- 
serves the  right  to  extract  the  coal  by 
surface  mining  methods;  or 

(3)  If  the  conveyance  does  not  ex- 
pressly grant  the  right  to  extract  coal 
by  surface  mining  methods,  documen- 
tation that  under  the  applicable  State 
law,  the  applicant  has  the  legal  au- 
thority to  extract  the  coal  by  those 
methods. 

(c)  Nothing  In  this  Section  shall  be 
construed  to  afford  the  regulatory  au- 
thority the  authority  to  adjudicate 
property  title  disputes. 

S  782.lt    Relattonahip  to  areas  designated 
unsuitable  for  mining. 

(a)  E^ach  application  shall  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable 
for  underground  mining  activities 
under  30  CFR  764  and  785  or  under 
study  for  designation  in  an  administra- 
tive proceeding  initiated  under  those 
Parts. 

(b)  If  an  applicant  claims  the  exemp- 
tion in  30  CFR  786.1»<dK2),  the  appli- 
cation shall  contain  information  sup- 
porting the  applicant's  assertion  that 
it  made  substantial  legal  and  financial 
commitments  t)efore  January  4,  1977. 
concerning  the  proposed  underground 
mining  activities. 

(c)  If  an  applicant  proposes  to  con- 
duct or  locate  surface  operations  or 
facilities  within  300  feet  of  an  occu- 
pied dwelling,  the  application  shall  in- 
clude the  waiver  of  the  owner  of  the 


dwelling    as    required    In    SO    CFR 
761.12(e). 

S  782.17    Permit  torn  information. 

(a)  Each  application  shall  state  the 
anticipated  or  actual  starting  and  ter- 
mination date  of  each  phase  of  the  un- 
derground mining  activities  and  the 
anticipated  number  of  acres  of  surface 
lands  to  be  affected,  and  the  horizon- 
tal and  vertical  extent  of  proposed  un- 
derground mine  workings,  for  each 
phase  of  mining  and  over  the  total  life 
of  the  permit. 

(b)  If  the  applicant  proposes  to  con- 
duct the  underground  mining  activi- 
ties in  excess  of  5  years,  the  applica- 
tion shall  contain  the  information 
needed  for  the  showing  required  under 
30  CFR  786.25(a). 

9  782.18    Personal     iiOury     and     property 
damage  insurance  information. 

EAch  application  shall  contain  either 
a  certificate  of  liability  insurance  or 
evidence  that  the  self-insurance  re- 
quirements in  30  CFR  806.14  are  satis- 
fled. 

9  782.19    IdentiflcaUon    of   other    licenMs 
and  permit*. 

E^ach  application  shall  contain  a  list 
of  all  other  licenses  and  permits 
needed  by  the  applicant  to  conduct 
the  proposed  underground  mining  ac- 
tivities. This  list  shaU  identify  each  U- 
cense  and  permit  by— 

(a)  Type  of  permit  or  license; 

(b)  Name  and  address  of  issuing  au- 
thority; 

(c)  Identification  numbers  of  appli- 
cations for  those  permits  or  licenses 
or.  if  issued,  the  identification  num- 
bers of  the  permits  or  licenses;  and 

(d)  If  a  decision  has  been  made,  the 
date  of  approval  or  disapproval  by 
each  issuing  authority. 

9  782.20     IdenUflcation      oT     location      of 
public  ofHce  for  filing  of  application. 

Each  application  shall  identify,  by 
name  and  address,  the  public  office 
where  the  applicant  will  simultaneous- 
ly file  a  copy  of  the  application  for 
public  inspection  under  30  CFR 
786.11(d). 

9  782,21     Newspaper      adrertlicment      and 
proof  of  publication. 

A  copy  of  the  newsiMiper  advertise- 
ment of  the  application  and  proof  of 
publication  of  the  advertisement  shaU 
t>e  filed  with  the  regiilatory  authority 
and  made  a  part  of  the  complete  appli- 
cation not  later  than  4  weeks  after  the 
last  date  of  publication  required  under 
30  CFR  786.11(a). 
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PART  783— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  INFORMA- 
TION ON  ENVIRONMENTAL  RE- 
SOURCES 

Sec. 

783.1  Scope. 

783.2  ObjecUves. 
783.4  Responsibilities. 

753.11  General  reQulrements. 

783.12  Oeneral  environmental  resources  in- 
formation. 

783.13  Description  of  hydrology  and  geolo- 
ty:  Oeneral  requirements. 

783.14  Geology  description. 

783.15  Ground  water  Information. 

783.16  Surface  water  Information. 

783.17  Alternative   water  supply   informa- 
tion. 

783.18  Climatologlcal  information. 
783.18    Vegetation  Information. 

783.30  Pish  and  wildlife  resources  Informa- 
tion. 

783.21  Soil  resources  Information. 

783.22  Land  use  information. 
783.24  Maps:  (General  requirements. 
783.29  Ooss  sections,  maps,  and  plans. 
783.27  Prime  farmland  Investigation. 

AuTBoarrr:  Sees.  102,  201,  501,  503,  504, 
506,  507.  508,  509,  510,  511,  513,  514,  515,  516. 
517,  and  532.  Pub.  L.  95-87,  91  SUt.  445.  (30 
U.S.C.  1201.  1211.  1251,  1253.  1254,  1256, 
1257.  1258.  1259.  1260,  1261,  1263.  1264,  1265. 
1366,  1267,  and  1272). 

9  783.1     Scope. 

This  Part  establishes  the  Tninimnm 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions for  the  environmental  resources 
contents  of  applications  for  permits 
for  underground  mining  activities. 

9783,2    Objectives. 

The  objectives  of  this  Part  are  to 
ensure  that  each  application  provides 
to  the  regulatory  authority  a  complete 
and  accurate  description  of  the  envi- 
ronmental resources  that  may  be  im- 
pacted or  affected  by  proposed  under- 
ground mining  activities. 

9782,4    Responsibilities. 

(a)  It  is  the  responsibility  of  the  ap- 
plicant to  provide,  except  where  spe- 
cifically exempted  in  this  Part,  all  in- 
formation required  by  this  Part  in  the 
application. 

(b)  It  is  the  responsibility  of  SUte 
and  Federal  Government  agencies  to 
provide  information  for  i4>plications 
as  specifically  required  by  this  Part. 

9783.11    General  requirements. 

Each  permit  application  shall  In- 
clude a  description  of  the  existing, 
premlnlng  environmental  resources 
within  the  proposed  mine  plan  area 
and  adjacent  areas  that  may  be  affect- 
ed or  Impacted  by  the  proposed  under- 
ground mining  activities. 
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9783.12    General  enTironmcntal  resources 
information. 

Each  application  shaU  describe  and 
identify— 

(a)  The  size,  sequence,  and  timing  of 
the  subareas  of  the  mine  plan  area  for 
which  it  is  anticipated  that  individual 
permits  for  mining  will  be  requested 
over  the  estimated  total  life  of  the 
proposed  underground  mining  activi- 
ties; and 

(b)  The  nature  of  cultural  and  his- 
toric resources  listed  or  eligible  for 
listing  on  the  National  Register  of  His- 
toric Places  and  known  archeologlcal 
sites  within  the  proposed  mine  plan 
and  adjacent  areas.  The  description 
shall  be  based  on  all  available  informa- 
tion, including,  but  not  limited  to,  data 
of  State  and  local  archeologlcal,  his- 
toric, and  cultural  preservation  agen- 
cies. 

9  783.13    Description  of  hydrology  and  ge- 
ology: General  requirements. 

(a)  Each  application  shall  contain  a 
description  of  the  geology,  hydrology. 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  mine  plan 
area,  the  adjacent  area,  and  the  gener- 
al area.  The  description  shall  include 
information  on  the  characteristics  of 
all  surface  and  ground  waters  within 
the  general  area,  and  any  water  which 
will  flow  into  or  receive  discharges  of 
water  from  the  general  area.  The  de- 
scription shall  be  prepared  according 
to  Sections  783.13-783.16  and  conform 
to  the  following: 

(1)  Information  on  hydrology,  water 
quality  and  quantity,  and  geology  re- 
lated to  hydrology  of  areas  outside  the 
proposed  mine  plan  area  and  within 
the  general  area  shall  be  provided  by 
the  regulatory  authority,  to  the  extent 
that  this  data  is  available  from  an  ap- 
propriate Federal  or  State  agency. 

(2)  If  this  Information  is  not  availa- 
ble from  those  agencies,  the  applicant 
may  gather  and  submit  this  Informa- 
tion to  the  regulatory  authority  as 
part  of  the  permit  application. 

(3)  The  permit  shall  not  be  approved 
by  the  regulatory  authority  until  this 
information  is  made  available  in  the 
^plication. 

(b)  The  use  of  modeling  techniques 
may  be  Included  as  part  of  the  permit 
application,  but  the  same  surface  and 
ground  water  information  may  t>e  re- 
quired for  each  site  as  when  models 
are  not  used. 

9783.14    Geology  description. 

(a)  The  description  shall  include  a 
general  statement  of  the  geology 
within  the  proposed  mine  plan  area, 
down  to  and  including  the  first  aquifer 
to  be  affected  below  the  lowest  coal 
seam  to  be  mined.  The  geology  for 
areas  proposed  to  be  affected  by  stir- 
faoe  operations  and  facilities,  those 
surface    lands   overlying   coal    to   be 
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mined,  and  the  coal  to  be  mined  shall 
be  aeparstely  dewribed.  as  follows: 

(1)  0«oloc7  of  the  strata  down  to 
and  tncludins  the  stratum  Imjnediate- 
ly  below  any  coaJ  seam  to  be  mined 
shall  be  described  for  those  areas  to  be 
affected  by  suriice  operations  or  facil- 
ities. Including  the  following  data  re- 
sulting from  analyses  of  test  borings, 
core  samplings,  or  outcrop  samples— 

(I)  The  location  of  areas  where  sub- 
surface water  will  be  exposed  at  the 
face-up  area: 

(II)  The  logs  of  drill  holes  showing 
the  llthologlc  characteristics  of  the 
strata  to  be  affected; 

(ill)  The  physical  properties  of  each 
stratum  within  the  overburden.  In- 
cluding   compaction    and    erodibllity; 


(It)  Chemical  analyses  of  each  stra- 
tum to  be  affected,  including  the  stra- 
tum Immediately  below  the  lowest  coal 
seam  to  be  mined,  to  Identify,  at  a 
minimum,  those  horizons  which  con- 
tain potential  acid- forming,  toxic- 
forming,  or  ailudlnlty-producing  mate- 
rials. 

(2)  The  geology  for  those  surface 
lands  within  the  proposed  mine  plan 
area  which  are  underlain  by  the  coal 
seam  to  be  extracted  and  the  geology 
of  the  coal  seam  Itself.  Inclyding— 

(i)  Location  of  subsurface  water,  if 
encountered; 

(il)  The  depth,  classification,  and 
geologic  structure  of  the  overburden; 

(ill)  i*yritic  content  auid  potential 
alkalinity  of  the  stratum  Immediately 
above  and  below  the  coal  seam  to  be 
mined  and  the  clay  content  of  the 
stratum  immediately  below  the  coal 
seam  to  be  mined;  and 

(iv)  Pjrrlte.  marcasite.  and  sulfur 
content  of  the  coal  seam. 

(b)  An  applicant  may  request  that 
the  requirements  of  paragraph  (aKl) 
of  this  Section  be  waived  by  the  regu- 
latory authority.  The  waiver  may  be 
granted  only  If  the  regulatory  authori- 
ty makes  a  written  determination  that 
the  statement  required  is  unnecessary 
because  other  equivalent  Information 
is  accessible  to  it  in  a  satisfactory 
form. 

f  78S.15    Grooiid  water  Information. 

(a)  The  application  shall  contain  a 
description  of  the  ground  water  hy- 
drology for  the  proposed  mine  plan 
and  adjacent  area,  including,  at  a 
minimum — 

(1)  The  depth  below  the  surface  and 
the  horizontal  extent  of  the  water 
table  and  aquifers: 

(2)  The  lithology  and  thickness  of 
the  aquifers: 

(3)  The  uses  of  the  water  in  the 
aquifers  and  water  table:  and 

(4)  The  quality  of  subsurface  water, 
if  encountered. 

(b)  The  application  shall  contain  ad- 
ditional information  which  describes 
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the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
quality  and  quantity  of  ground  water, 
according  to  the  parameters  and  in 
the  detail  required  by  the  regulatory 
authority. 

1 78S.U    Swfecc  water  Information. 

(a)  Surface  water  Information  shall 
be  described.  Including  the  name  of 
the  watershed  which  will  receive  water 
discharges,  the  location  of  all  sxirface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  springs,  the  locations  of 
any  water  discharge  into  any  surface 
body  of  water,  and  descrlpMons  of  stir- 
face  drainage  systems  sufficient  to 
identify,  in  detail,  the  seasonal  vari- 
ations in  water  quantity  and  quality 
within  the  proposed  mine  plan  and  ad- 
jacent areas. 

(b)  Surface  water  Information  shall 
include. 

(I)  Minimum,  maximum,  and  aver- 
age discharge  conditions,  which  Identi- 
fy critical  low  flows  and  peak  dis- 
charge rates  of  streams  sufficient  to 
identify  seasonaJ  variations;  and 

(3)  Water  quality  daU  to  identify 
the  characteristics  of  surface  waters 
in.  discharging  into,  or  which  will  re- 
ceive flows  of  sxirface  or  ground  water 
from  the  affected  area  within  the  pro- 
posed mine  plan  area,  sufficient  to 
identify  seasonal  variations,  showing— 

(i)  Total  dissolved  solids  In  milli- 
grams per  liter, 

(II)  Total  suspended  solids  in  mllU- 
grams  per  liter. 

(ill)  Acidity; 

(iv)  pH  in  standard  units; 

(T)  Total  and  dissolved  iron  in  milli- 
grams per  liter. 

(vl)  Total  manganese  in  milligrams 
per  liter,  and 

(vii)  Such  other  information  as  the 
regulatory  authority  determines  is  rel- 
evant. 

1 785.17  AHeraattvc  water  mpplj  Informa- 
tion. 

The  application  shall  Identify  the 
extent  to  which  the  proposed  under- 
ground mining  activities  may  proxi- 
mately result  in  contamination,  dim- 
inution, or  interruption  of  an  under- 
ground or  surface  source  of  water 
within  the  proposed  mine  plan  or  adja- 
cent area  for  domestic,  agriculturml, 
industrial,  or  other  legitimate  use.  If 
contamination,  diminution,  or  inter- 
ruption may  resiilt,  then  the  descrip- 
tion shall  identify  the  alternative 
sources  of  water  supply  that  could  be 
developed  to  replace  the  existing 
sources. 

1 782.18  CUmatologlcal  lnformatk>n. 

(a)  When  requested  by  the  regula- 
tory authority,  the  application  shall 
contain  a  statement  of  the  cllmatologl- 
cal  factors  that  are  representative  of 


the  proposed  mine  plan  area,  includ- 
ing— 

(1)  The  average  seasonal  precipita- 
tion; 

(2)  The  average  direction  and  veloc- 
ity of  prevailing  winds:  and 

(3)  Seasonal  temperature  ranges. 

(b)  The  regulatory  authority  may  re- 
quest such  additional  data  as  deemed 
necessary  to  ensure  compliance  with 
the  requirements  of  this  Subchapter. 

1 783.19     Vefctatlon  InfomuUion. 

(a)  The  permit  application  shall.  If 
required  by  the  regiilatory  authority, 
contain  a  map  that  delineates  existing 
vegetative  types  and  a  description  of 
the  plant  communities  within  the  area 
affected  by  surface  operations  and 
facilities  and  within  any  proposed  ref- 
erence area.  This  description  shaU  in- 
clude information  adequate  to  predict 
the  potential  for  reestablishing  vegeta- 
tion. 

(b)  When  a  map  or  aerial  photo- 
graph is  required,  sufficient  adjacent 
areas  shall  t>e  included  to  allow  evalua- 
tion of  vegetation  as  important  habi- 
tat for  fish  and  wildlife  for  those  spe- 
cies of  fish  and  wildlife  identified 
under  30  CFR  779.20. 

f  783.20    nsh  and  wildlife  rcMurccs  infor- 
mation. 

(a)  Each  application  shall  include  a 
study  of  fish  and  wildlife  and  their 
habitats  within  the  proposed  mine 
plan  area  where  siirface  operations 
will  t>e  conducted  or  facilities  located 
and  the  portions  of  the  adjacent  areas 
where  effects  on  such  resources  may 
reasonably  be  expected  to  occur. 

(b)  Prior  to  initiating  such  studies, 
the  applicant  shall  contact  the  regiila- 
tory  authority  to  determine  what  fish 
and  wildlife  resources  information  will 
be  required. 

(c)  The  regulatory  authority.  In  con- 
sultation with  the  appropriate  State 
and  Federal  fish  and  wildlife  manage- 
ment, conservation,  or  land  manage- 
ment agenciet)  having  responsibilities 
for  fish  or  wildlife  or  their  hablUts. 
shall  determine  the  level  of  detail  and 
the  areas  of  such  studies  according  to: 

(1)  Published  data  and  other  infor- 
mation. 

(2)  Site  specific  information  ob- 
tained by  the  applicant,  and 

(3)  Written  guidance  obtained  from 
agencies  consulted. 

(  783.21     Soil  rcMNueca  information. 

(a)  The  applicant  shall  provide  ade- 
quate soil  survey  Information  on  those 
portions  of  the  permit  area  to  be  af- 
fected by  surface  operations  or  facili- 
ties consisting  of  the  following: 

(DA  map  delineating  different  soils; 

(2)  Sou  IdentlflcaUon; 

(3)  Soil  description;  and 

(4)  Present  and  potential  productiv- 
ity of  existing  soils. 


(b)  Where  the  applicant  proposes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil. 
the  application  shall  provide  results  of 
the  analyses,  trials  and  tests  required 
under  30  cm  817.22. 

i  783.22    Land-use  information. 

(a)  The  application  shall  contain  a 
statement  of  the  condition,  capability 
and  productivity  of  the  land  which 
will  be  affected  by  surface  operations 
and  facilities  within  the  proposed 
permit  area,  including— 

(DA  map  and  supporting  narrative 
of  the  uses  of  the  land  existing  at  the 
time  of  the  filing  of  the  application.  If 
the  premining  use  of  the  land  was 
changed  within  5  years  before  the  an- 
ticipated date  of  beginning  the  pro- 
posed operations,  the  historic  use  of 
the  land  shall  also  be  described. 

(2)  A  narrative  of  land  (^pability 
and  productivity,  which  analyzes  the 
land-use  description  under  paragrm^h 
(a)  of  this  Section  in  conjunction  with 
other  environmental  resources  infor- 
mation required  under  this  Part.  The 
narrative  shall  provide  analyses  of: 

(I)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of 
uses,  giving  consideration  to  soil  and 
foundation  characteristics,  topogra- 
phy, vegetative  cover,  and  the  hydrol- 
ogy of  the  area  proposed  to  be  affect- 
ed by  surface  operations  or  facilities: 
and 

(II)  The  productivity  of  the  area  pro- 
posed to  be  affected  by  surface  oper- 
ations and  facilities  before  mining,  ex- 
pressed as  average  yield  of  food,  fiber, 
forage,  or  wood  products  from  such 
lands  obtained  under  high  levels  of 
management.  The  productivity  shall 
be  determined  by  yield  data  or  esti- 
mates for  similar  sites  based  on  cur- 
rent data  from  the  U.S.  Department  of 
Agriculture.  State  agricultural  univer- 
sities or  appropriate  State  natural  re- 
sources or  agricultural  agencies. 

(b)  The  application  shall  state 
whether  the  proposed  mine  plan  area 
has  been  previously  mined,  and.  if  so, 
the  following  information,  if  availa- 
ble- 

(1)  The  type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

(3)  The  extent  of  coal  or  other  min- 
erals removed; 

(4)  The  approximate  dates  of  past 
mining;  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  application  shall  contain  a 
description  of  the  existing  land  uses 
and  land  use  classifications  under  local 
law,  if  any.  of  the  proposed  mine  plan 
and  adjacent  areas. 

S  783.24     Maps:  General  requirements. 

The  permit  application  shall  Include 
mi^w  showing: 


RULES  AND  REGULATIONS 

(a)  All  boundaries  of  lands  and 
names  of  present  owners  of  record  of 
those  lands,  both  surface  and  sub-sur- 
face. Included  in  or  contiguous  to  the 
permit  area; 

(b)  The  boundaries  of  land  within 
the  proposed  permit  area  upon  which 
the  applicant  has  the  legal  right  to 
enter  and  begin  underground  mining 
activities; 

(c)  The  boundaries  of  aU  areas  pro- 
posed to  be  affected  over  the  estimat- 
ed total  life  of  the  underground 
mining  activities,  with  a  description  of 
size,  sequence  and  timing  of  the 
mining  of  sub-areas  for  which  it  is  an- 
ticipated that  additional  permits  will 
be  sought: 

(d)  The  location  of  all  buildings  in 
and  within  1000  feet  of  the  proposed 
permit  area,  with  identification  of  the 
current  use  of  the  buildings; 

(e)  The  location  of  surface  and  sub- 
surface man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but 
not  limited  to,  major  electric  transmis- 
sion lines,  pipelines,  and  agricultural 
drainage  tile  fields; 

(f)  The  location  and  boundaries  of 
any  proposed  reference  areas  for  de- 
termining the  success  of  revegetation; 

(g)  The  locations  of  water  supply  in- 
takes for  current  users  of  surface 
waters  flowing  into,  out  of,  and,  within 
a  hydrologlc  area  defined  by  the  regu- 
latory authority,  and  those  surface 
waters  which  will  receive  discharges 
from  affected  areas  in  the  proposed 
mine  plan  area; 

(h)  Each  public  road  located  In  or 
within  100  feet  of  the  proposed  permit 
area; 

(1)  The  boundaries  of  any  public 
park  and  loc&tions  of  any  cultural  or 
historical  resources  listed  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  and  Imown  archeologl- 
cal  sites  within  the  mine  plan  or  adja- 
cent areas. 

(J)  Each  public  or  private  cemetery 
or  Indian  burial  ground  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(k)  Any  land  within  the  proposed 
mine  plan  area  and  adjacent  area 
which  is  within  the  boundaries  of  any 
units  of  the  National  System  of  Trails 
or  the  Wild  and  Scenic  Rivers  Sjrstem, 
including  study  rivers  designated 
under  Section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act;  and 

(1)  Other  relevant  Information  re- 
quired by  the  regulatory  authority. 

9  783.25    CroH  MCtiona.  maps,  and  plant. 

The  application  shall  include  cross 
sections,  maps,  and  plans  showing- 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings: 

(b)  Elevations  and  locations  of  moni- 
toring stations  used  to  gather  data  on 
water  quality  and  quantity,  fish  and 
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wildlife,  and  air  quality,  if  required.  In 
preparation  of  the  application. 

(c)  Nature,  depth,  and  thickness  of 
the  coai  seams  to  be  mined,  any  coal 
or  rider  seams  above  the  seam  to  be 
mined,  each  stratum  of  the  overbur- 
den, and  the  stratum  immediately 
below  the  lowest  coal  seam  to  be 
mined; 

(d)  All  ooal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  mine  plan  area; 

(e)  Location  and  extent  of  known 
workings  of  active,  inactive,  or  aban- 
doned underground  mines,  including 
mine  openings  to  the  surface  within 
the  proposed  mine  plan  and  adjacent 
areas: 

(f)  Location  and  extent  of  sub-sur- 
face water,  if  encountered,  within  the 
proposed  mine  plan  or  adjacent  areas, 
including,  but  not  limited  to  areal  and 
vertical  distribution  of  aquifers,  and 
portrajral  of  seasonal  differences  of 
head  in  different  aquifers  on  cross-sec- 
tions and  contoiu-  maps; 

(g)  Location  of  surface  water  bodies 
such  as  streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains,  and  irri- 
gation ditches  within  the  proposed 
mine  plan  and  adjacent  areas: 

(h)  Location  and  extent  of  existing 
or  previously  surface-mined  areas 
within  the  proposed  mine  plan  area; 

(i)  Location  and  dimeixsions  of  exist- 
ing areas  of  spoil,  waste,  coal  develop- 
ment waste,  and  non-coal  waste  dispos- 
al, dams,  embankments,  other  im- 
poundments, and  water  treatment  and 
air  pollution  control  facilities  within 
the  proposed  permit  area; 

(J)  Location,  and  depth  if  available, 
of  gas  and  oil  wells  within  the  pro- 
posed permit  area  and  water  wells  In 
the  mine  plan  area  and  adjacent  areas; 

(k)  Sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configuration  of  the  area  af- 
fected by  surface  operations  and  facili- 
ties, measiired  and  recorded  according 
to  the  foUowing: 

(1)  Each  measurement  shall  consist 
of  an  angle  of  Inclination  along  the 
prevailing  slope  extending  100  linear 
feet  above  and  below  or  beyond  the 
coal  outcrop  or  the  area  to  be  dis- 
turbed or,  where  this  is  impractical,  at 
locations  specified  by  the  regvilatory 
authority. 

(2)  Where  the  area  has  been  previ- 
ously mined,  the  measurements  shall 
extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  reg- 
ulatory authority  to  be  representative 
of  the  premining  configuration  of  the 
land. 

(3)  Slope  measurements  shall  take 
into  account  natural  variations  in 
slope,  to  provide  accurate  representa- 
tion of  the  range  of  natural  slopes  and 
reflect  geomorphlc  differences  of  the 
area  to  be  disturbed. 
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(1)  Maps,  plans  and  cross  sections  In- 
cluded In  a  permit  application  and  re- 
quired by  this  Section  shall  be  pre- 
pared by.  or  under  the  direction  of  and 
certified  by  a  qualified  registered  pro- 
fessional engineijr  or  professional  ge- 
ologist, with  assistance  from  experts  in 
related  fields  such  as  land  surveying 
and  landscape  architecture  and  shall 
be  updated  as  required  by  the  regula- 
tory authority. 

f  783.77     Prime  farmlaiMi  inTcatifatton. 

(a)  The  applicant  shall  conduct  a 
pre-appllcatlon  Investigation  of  the 
area  proposed  to  be  affected  by  sur- 
face operations  or  facilities  to  deter- 
mine whether  lands  within  the  area 
may  be  prime  farmland. 

(b)  Land  shall  not  be  considered 
prime  farmland  where  the  applicant 
can  demonstrate  one  or  more  of  the 
following: 

( 1 )  The  land  has  not  been  historical- 
ly used  as  cropland; 
.  (2)  The  slope  of  the  land  is  10  per- 
cent or  greater, 

(3)  The  land  is  not  Irrigated  or  natu- 
rally sublrrlgated.  has  no  developed 
water  supply  that  is  dependable  and  of 
adequate  quality,  and  the  average 
annual  precipitation  is  14  Inches  or 
less: 

(4)  Other  factors  exist,  such  as  a 
very  rocky  surface,  or  the  land  is  fre- 
quently flooded  during  the  growing 
season  more  often  than  once  in  2  years 
and  the  flooding  has  reduced  crop 
jrields;  or 

(5)  On  the  basis  of  a  soil  survey  of 
the  lands  within  the  mine  plan  area 
there  are  no  soil  map  units  that  have 
been  designated  prime  farmland  by 
the  U.S.  Soil  Conservation  Service. 

(c)  If  the  Investigation  establishes 
that  the  lands  are  not  prime  farmland, 
the  applicant  shall  submit  with  the 
permit  application  a  request  for  a  neg- 
ative determination  which  shows  that 
the  land  for  which  the  negative  deter- 
mination is  sought  meets  one  or  more 
of  the  criteria  In  paragraph  (b)  of  this 
Section. 

(d)  If  the  investigation  Indicates 
that  lands  within  the  proposed  area  to 
be  affected  by  surface  operations  and 
facilities  may  be  prime  farmlands,  the 
applicant  shall  contact  the  U.S.  Soil 
Conservation  Service  to  determine  if 
these  lands  have  a  soil  survey  and 
whether  the  applicable  soil  m&p  units 
have  been  designated  prime  farm- 
lands. If  no  such  soil  survey  has  been 
mjtde  for  these  lands,  the  applicant 
shall  cause  such  a  survey  to  be  made. 

( 1 )  When  a  soil  survey  as  required  In 
paragraph  (d)  of  this  Section  contains 
soil  map  units  which  have  been  desig- 
nated as  prime  farmlands,  the  appli- 
cant shall  submit  application.  In  ac- 
cordance with  30  CPR  785.17  for  such 
designated  land. 


lUUS  AND  lEOULATlONS 

(2)  When  a  soil  survey  as  required  In 
paragraph  (d)  of  this  Section  contains 
soil  map  units  which  have  not  been 
designated,  after  review  by  the  D.S. 
Soil  Conservation  Service,  as  prime 
farmland,  the  applicant  shall  submit  a 
request  for  negative  determination  for 
non-designated  land  with  the  permit 
application  establishing  compliance 
with  Paragraph  (b)  of  this  Section. 


PART  784— UNDERGROUND  MINING 
PERMIT  APPUCATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMA- 
TION AND  OPERATION  PLAN 

Sec. 

784.1  Scope. 

784.2  ObJeeUvea 
784.4  RaspotMlbfliUes. 

784.11    Operation    plan:    Oeneral    require- 

mentx. 
784.13    Operation  plan:  Existlns  structures. 

784.13  Reclamation  plan:  Oeneral  require- 
ments. 

784.14  Reclamation  plan:  Protection  of  hy- 
droloclc  balance. 

784.15  Reclamation  plan:  Postminlnc  land 


784.16  Reclamation  plan:  Ponds,  impound- 
ments, banks,  dams,  and  embankments. 

784.17  Protection  of  public  parks  and  his- 
toric place*. 

784.18  Relocation  or  use  of  public  roads. 
784.10    Under»round  development  waste. 

784.30  Subsidence  control  plan. 

784.31  PUh  and  wildlife  plan. 
784.33    Diversions. 

784.33  Maps  and  plans. 

784.34  Transportation  faclllUes. 

784.35  Return  of  coal  processing  waste  to 
abandoned  underground  workings. 

784.36  Air  pollution  control  plan. 

ADTHoarrr:  Sees.  102.  301.  501(b).  503. 
504.  506.  507.  508.  509.  510.  511.  513.  514.  515. 
516.  517.  and  533.  Pub.  U  95-87.  91  Stat  445 
(30  D.S.C.  1201.  1211.  1251.  1253.  1254.  1256. 
12S7.  1288.  1259.  1360.  1261.  1263.  1264.  1265. 
1366.  1267.  1267  and  1273). 

9  784.1     Scope. 

This  Part  provides  the  minimum  re- 
quirements for  the  Secretary  s  approv- 
al of  regulatory  program  provisions 
for  the  mining  operations  and  recla- 
mation plans  portions  of  applications 
for  permits  for  imderground  mining 
activities,  except  to  the  extent  that 
different  requirements  for  those  plans 
are  established  under  30  CFR  785. 

9784.2    O^icctlTca. 

The  objectives  of  this  Part  are  to 
ensure  that  the  regulatory  authority 
is  provided  with  comprehensive  and 
reliable  Information  on  proposed  un- 
derground mining  activities,  and  to 
ensure  that  those  activities  are  al- 
lowed to  be  conducted  only  in  compli- 
ance with  the  Act.  this  Chapter,  and 
the  regxilatory  program. 


9  784.4    Responsibilities. 

(a)  It  is  the  responsibility  of  the  ap- 
plicant to  provide  to  the  regulatory 
authority  all  of  the  Information  re- 
quired by  this  Part,  except  where  spe- 
cifically exempted  In  this  Part. 

(b)  It  is  the  responsibility  of  State 
and  Federal  governmental  agencies  to 
provide  Information  to  the  regulatory 
authority  where  specifically  required 
In  this  Part. 

9784.11     Operation  plan:  General  reqatre- 
ments. 

Each  application  shall  contain  a  de- 
scription of  the  mining  operations  pro- 
posed to  be  conducted  during  the  life 
of  the  mine  within  the  proposed  mine 
plan  area.  Including,  at  a  minimum, 
the  following: 

(a)  A  narrative  description  of  the 
type  and  method  of  coal  mining  proce- 
dures and  proposed  engineering  tech- 
niques, anticipated  aiuiual  and  total 
production  of  coal,  by  tonnage,  and 
the  major  equipment  to  be  used  for  all 
aspects  of  those  operations:  and 

(b)  A  narrative  explaining  the  con- 
struction, modification,  use,  mainte- 
nance, and  removal  of  the  following 
facilities  (unless  retention  of  such  fa- 
cility is  necessary  for  postminlng  land 
use  as  specified  in  Section  817.133)— 

(1)  Oams,  embanlunents,  and  other 
Impoundments; 

(2)  Overburden  and  topsoll  handling 
and  storage  areas  and  structures: 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  transportation  areas  and 
structures: 

(4)  Spoil,  coal  processing  waste,  mine 
development  waste,  and  non-coal 
waste  removal,  handling,  storage, 
transportation,  and  disposal  areas  and 
structures: 

(5)  Mine  facilities:  and 

(6)  Water  pollution  control  facilities. 

9  784.12    OperaUon    plan:    ExisUng    stnw- 
turcs. 

(a)  Each  application  shall  contain  a 
description  of  each  existing  structure 
proposed  to  be  used  in  coruiection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation. 

The  description  shall  Include — 

(1)  Location: 

(2)  Plans  of  the  structure  which  de- 
scribe Its  current  condition: 

(3)  Approximate  dates  on  which  con- 
struction of  the  existing  structure  was 
begim  and  completed:  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the  per- 
formance standards  of  Subchapter  K 
(Permanent  Program  Standards)  of 
this  Chapter  or,  if  the  structure  does 
not  meet  the  performance  standards 
of  Subcliapter  K  of  this  Chapter,  a 
showing  whether  the  structure  meets 
the    performance    standards   of   Sub- 


chapter B  (Interim  Program  Stand- 
ards) of  this  (Chapter. 

(b)  Each  application  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  use  in  connection 
with  or  to  facilitate  the  surface  coal 
mining  and  reclamation  operation. 
The  compliance  plan  shall  include— 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and  per- 
formance standards  of  Subchapter  K 
of  this  Chapter, 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and  com- 
pleting interim  steps  and  final  recon- 
struction: 

(3)  Provisions  for  monitoring  the 
structure  during  and  after  modifica- 
tion or  reconstruction  to  ensure  that 
the  performance  standards  of  Sub- 
chapter K  of  this  Chapter  are  met: 
and 

(4)  A  showing  that  the  risk  of  harm 
to  the  environment  or  to  public  health 
or  safety  is  not  significant  during  the 
period  of  modification  or  reconstruc- 
tion. 

9784.13    Reclamation    plan:    General    re- 
quirements. 

(a)  Each  application  shall  contain  a 
plan  for  the  reclamation  of  the  lands 
within  the  proposed  permit  area, 
showing  how  the  applicant  will  comply 
with  Sections  515  and  516  of  the  Act, 
Subchapter  K  of  this  Chapter,  and  the 
environmental  protection  performance 
standards  of  the  regulatory  program. 
The  plan  shall  include,  at  a  minimum, 
all  Information  required  under  30  CFR 
784.13-784.25. 

(b)  Each  plan  shall  contain  the  fol- 
lowing Information  for  the  proposed 
permit  area: 

(DA  detailed  timetable  for  the  com- 
pletion of  each  major  step  in  the  recla- 
mation plan: 

(2)  A  detailed  estimate  of  the  cost  of 
the  reclamation  of  the  proposed  oper- 
ations required  to  be  covered  by  a  per- 
formance bond  imder  Subchapter  J  of 
this  Chapter,  with  supporting  calcula- 
tions for  the  estimates; 

(3)  A  plan  for  backfilling.  soU  stabili- 
zation, compacting  and  grading,  with 
contour  maps  or  cross  sections  that 
show  the  anticipated  final  surface  con- 
figuration of  the  proposed  permit 
area,  in  accordance  with  30  CJFR 
817.101-817.106: 

(4)  A  plan  for  removal,  storage,  and 
redistribution  of  topsoll.  subsoil,  and 
other  material  to  meet  the  require- 
ments of  30  C¥R  817.21-817.25: 

(5)  A  plan  for  revegetatlon  as  re- 
quired in  30  CPR  817.111-817.116,  in- 
cluding, but  not  limited  to,  descrip- 
tions of  the— 

(i)  Schedule  of  revegetatlon: 
(11)  Species  and  amounts  per  acre  of 
seeds  and  seedlings  to  be  used; 
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(ill)  Methods  to  be  used  in  planting 
and  seeding: 

(iv)  Mulching  techniques; 

(V)  Irrigation,  if  appropriate,  and 
pest  and  disease  control  measures,  if 
any; 

(vi)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetatlon 
as  required  in  30  CFR  817.116;  and. 

(vll)  A  soil  testing  plan  for  evalua- 
tion of  the  results  of  topsoll  handling 
and  reclamation  procedures  related  to 
revegetatlon. 

(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and  con- 
servation of  the  coal  resource  as  re- 
quired In  30  CPR  817.59; 

(7)  A  description  of  measures  to  be 
employed  to  ensure  that  all  debris, 
acid-forming  and  toxic-forming  mate- 
rials, and  materials  constituting  a  fire 
hazard  are  disposed  of  In  accordance 
with  30  CFR  817.89  and  817.103  and  a 
description  of  the  contingency  plans 
which  have  been  developed  to  pre- 
clude sustained  combustion  of  such 
materials: 

(8)  A  description.  Including  appropri- 
ate cross  sections  and  maps,  of  the 
measures  to  be  used  to  seal  or  manage 
mine  openings,  and  to  plug,  case  or 
nutnage  exploration  holes,  other  bore 
holes,  wells  and  other  openings  within 
the  proposed  permit  area.  In  accord- 
ance with  30  CPR  817.13-817.15:  and 

(9)  A  description  of  steps  to  be  taken 
to  comply  with  the  requirements  of 
the  Clean  Air  Act  (42  U.S.C.  Sec  7401 
et  seq.).  the  Clean  Water  Act  (33 
UJ3.C.  Sec.  1251  et  seq.),  and  other  ap- 
plicable air  and  water  quality  laws  and 
regulations  and  health  and  safety 
standards. 

9784.14    Reclamation  piaa:  Protection  of 
hydrotofic  balance. 

(a)  Each  plan  shall  contain  a  de- 
tailed description,  with  appropriate 
maps  and  cross-section  drawings,  of 
the  measures  to  be  taken  during  and 
after  the  proposed  undergroimd 
mining  activities,  in  accordance  with 
30  CFR  817,  to  ensure  the  protection 
of: 

(1)  The  quality  of  surface  and 
ground  water,  both  within  the  pro- 
posed mine  plan  area  and  adjacent 
areas,  from  adverse  effects  of  the  pro- 
posed imderground  mining  activities; 

(2)  The  rights  of  present  users  to 
surface  and  ground  water, 

(3)  The  quantity  of  surface  and 
groimd  water  both  within  the  pro- 
posed mine  plan  and  adjacent  area 
from  adverse  effects  of  the  proposed 
underground  mining  activities,  or  to 
provide  alternative  sources  of  water,  in 
accordance  with  30  CFH  783.17  and 
817.54,  where  the  protection  of  quanti- 
ty cannot  be  ensured;  and 

(4)  Water  quality  by  locating  open- 
ings for  mines  in  accordance  with  30 
CPR  817.50. 
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(b)  The  description  shall  include— 
(DA  plan  for  the  control,  in  accord- 
ance with  30  CFR  817,  of  surface  and 
ground  water  drainage  into,  through, 
and  out  of  the  proposed  mine  plan 
area; 

(2)  A  plan  for  the  treatment,  where 
required  imder  Subchapter  K  of  this 
C^hapter  and  the  regulatory  program, 
and  surface  and  ground  water  drain- 
age from  the  area  to  be  affected  by 
the  proposed  activities,  and  proposed 
quantitative  limits  on  pollutants  in 
discharges  subject  to  30  CFR  817.42. 
according  to  the  more  stringent  of  the 
following: 

(1)  Subchapter  K  of  this  (Chapter 
and  the  regulatory  program;  or 

(U)  Other  appUcable  State  and  Fed- 
eral laws. 

(3)  A  plan  for  the  collection,  record- 
ing, and  reporting  of  ground  and  sur- 
face water  quality  and  quantity  data, 
according  to  30  CFR  817.52. 

(c)  The  description  shall  include  a 
determination  of  the  probable  hydro- 
logic  consequences  of  the  proposed  un- 
derground mining  activities,  on  the 
proposed  mine  plan  area  and  adjacent 
area,  with  respect  to  the  hydrologic 
regime  and  the  quantity  and  quality  of 
water  in  surface  and  ground  water  sys- 
tems under  all  seasonal  conditions.  In- 
cluding the  contents  of  dissolved  and 
total  stiq>ended  solids,  total  iron.  pH, 
total  manganese,  and  other  param- 
eters required  by  the  regulatory  au- 
thority. 

(d)  Each  plan  shall  contain  a  de- 
tailed description,  with  ainnx>priate 
drawings,  of  permanent  entry  seals 
and  down-slope  barriers  designed  to 
ensure  stability  under  anticipated  hy- 
draulic heads  developed  while  promot- 
ing mine  inimdation  after  mine  clo- 
sure for  the  proposed  mine  plan  area. 

9784.1S    Beria—tioii     pfaw:     Poatmining 
kwdMca 

(a)  Each  plan  shall  contain  a  de- 
tailed description  of  the  proposed  use, 
following  reclamation,  of  the  land  to 
be  affected  within  the  proposed 
permit  area  by  surface  operations  or 
facilities.  Including  a  discussion  of  the 
utility  and  capacity  of  the  reclaimed 
land  to  su]n>ort  a  variety  of  alternative 
uses,  and  the  relationship  of  the  pro- 
posed use  to  existing  land  use  policies 
and  plans.  This  description  shall  ex- 
plain- 

(1)  How  the  proposed  postminlng 
land  use  is  to  be  achieved  and  the  nec- 
essary support  activities  which  may  be 
needed  to  actdeve  the  proposed  land 
use; 

(2)  Where  a  land  use  different  from 
the  pre-minlng  land  use  Is  proposed, 
all  materials  needed  for  approval  of 
the  altematiTe  use  imder  30  CFR 
817.133;  and 

(S)  The  consideration  given  to 
mating  all   of  the   proposed   imder- 
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ground  mining  activities  consistent 
with  surface  owner  plans  and  applica- 
ble State  and  local  land  use  plans  and 
programs. 

(b)  The  description  shall  be  accom- 
panied by  a  copy  of  the  comments  con- 
cerning the  proposed  use  from  the 
legal  or  equitable  owner  of  record  of 
the  surface  areas  to  be  affected  by  sur- 
face operations  or  facilities  within  the 
proposed  permit  area  and  the  State 
and  local  government  agencies  which 
would  have  to  Initiate.  Implement,  ap- 
prove, or  authorize  the  proposed  use 
of  the  land  following  reclamation. 

9784.1*  Reclamation  plan:  Ponds,  im- 
poundments, banks,  dams,  and  em- 
bankments. 

<a)  General.  Each  application  shall 
include  a  general  plan  for  each  pro- 
posed sedimentation  pond,  water  im- 
poundment, and  coal  processing  waste 
bank,  dam,  or  embankment  within  the 
proposed  mine  plan  area. 

( 1 )  Each  general  plan  shall— 

(I)  Be  prepared  by,  or  under  the  di- 
rection of,  and  certified  by.  a  qualified 
reentered  professional  engineer  or  by 
a  professional  geologist  with  assist- 
ance from  experts  In  related  fields 
such  as  land  surveying  and  landscape 
architecture; 

(II)  Contain  a  description,  map.  and 
cross  section  of  the  structure  and  its 
location; 

(III)  Contain  preliminary  hydrologic 
and  geologic  information  required  to 
MMH  the  hydrologic  Impact  of  the 
structure; 

(iv)  Contain  a  survey  describing  the 
potential  effect  on  the  structure  from 
subsidence  of  the  subsurface  strata  re- 
sulting from  past  underground  mining 
operations  if  underground  mining  has 
occurred;  and 

(V)  Contain  a  certification  statement 
which  Includes  a  schedule  setting 
forth  the  dates  when  any  detailed 
design  plans  for  structures  that  are 
not  submitted  with  the  general  plan 
will  be  submitted  to  the  regxilatory  au- 
thority. The  regvilatory  authority 
shall  have  approved,  in  writing,  the 
detailed  design  plan  for  a  structure 
before  construction  of  the  structure 
begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the 
size  or  other  criteria  of  the  Bflne 
Safety  and  Health  Administration.  30 
CPR  r7.216<a)  shall- 

(I)  Be  prepared  by.  or  under  the  di- 
rection of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  In  related 
fields  such  as  geology,  land  siirveylng. 
and  landscape  architecture; 

(II)  Include  any  geotechnlcal  investi- 
gation, design,  and  construction  re- 
quirements for  the  structure; 
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(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(Iv)  Describe  the  timetable  and  plans 
to  remove  each  structure.  If  appropri- 
ate. 

(3)  Each  detailed  design  plan  for  a 
structure  that  does  not  meet  the  size 
or  other  criteria  of  30  CPR  77.216(a) 
shaU— 

(I)  Be  prepared  by,  or  under  the  di- 
rection of.  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that 
all  coal  processing  waste  dams  and  em- 
bankments covered  by  30  CFR  817.91- 
817.93  shall  be  certified  by  a  qualified 
registered  professional  engineer 

(II)  Include  any  design  amd  construc- 
tion requirements  for  the  structure. 
Including  any  required  geotechnlcal 
Information; 

(lli)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropri- 
ate. 

(b)  Sedimentation  ponds. 

(1)  SedlmenUtlon  ponds,  whether 
temporary  or  permanent,  shall  be  de- 
signed In  compliance  with  the  require- 
ments of  30  CVR  817.46.  Any  sedimen- 
tation pond  or  earthen  structure 
which  will  remain  on  the  proposed 
mine  plan  area  as  a  permanent  water 
Impoundment  shall  also  be  designed  to 
comply  with  the  requirements  of  30 
C^PR  817.49. 

(2)  Each  plan  shall,  at  a  minimum, 
comply  with  t^e  requirements  of  the 
Mine  Safety  and  Health  Administra- 
tion. 30  CFR  77.216-1  and  77.216-2. 

(c)  Permanent  and  temporary  im- 
poundmentM.  Permanent  and  tempo- 
rary Impoundments  shall  be  designed 
to  comply  with  the  requirements  of  30 
CrPR  817.49.  Each  plan  shall  comply 
with  the  requirements  of  the  Mine 
Safety  and  Health  Administration,  30 
CPR  77.216-1  and  77.216-2. 

(d)  Coal  processing  UHute  banks. 
Coal  processing  waste  banks  shall  be 
designed  to  comply  with  the  require- 
ments of  30  CFR  817.81-817  85. 

(e)  Coal  processing  waste  dams  and 
emlyankments.  Coal  processing  waste 
dams  and  embankments  shall  be'  de- 
signed to  comply  with  the  require- 
ments of  30  CFR  817.91-817.93.  Each 
plan  shall  comply  with  the  require- 
ments of  the  Mine  Safety  and  Health 
Administration.  30  CPR  77.216-1  and 
77.216-2.  and  shall  contain  the  results 
of  a  geotechnlcal  Investigation  of  the 
proposed  dam  or  embankment  founda- 
tion area,  to  determine  the  structural 
competence  of  the  foundation  which 
wUl  support  the  proposed  dam  or  em- 
bankment structure  and  the  Impound- 
ed material.  The  geotechnlcal  investi- 
gation shall  be  planned  and  supervised 


by  an  engineer  or  engineering  geolo- 
gist, according  to  the  following: 

(1)  The  number,  location,  and  depth 
of  borings  and  test  pits  shall  be  deter- 
mined using  current  prudent  engineer- 
ing practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to 
be  Impounded,  and  subsurface  condi- 
tions. 

(2)  The  character  of  the  overburden 
and  bedrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnlcal 
conditions  which  may  affect  the  par- 
ticular dam.  embankment,  or  reservoir 
site  shall  be  considered. 

(3)  All  springs,  seepage,  and  ground 
water  flow  observed  or  anticipated 
dvuing  wet  periods  in  the  area  of  the 
proposed  dam  or  embankment  shall  be 
identified  on  each  plan. 

(4)  Consideration  shall  be  given  to 
the  possibility  of  mudflows,  rock- 
debris  falls,  or  other  landslides  into 
the  dam.  embankment,  or  Impounded 
material. 

(f)  If  the  structure  Is  20  feet  or 
higher  or  Impounds  more  than  20 
acre-feet,  each  plan  under  Paragraphs 
(b).  (c),  and  (e)  of  this  Section  shall  In- 
clude a  stability  analysis  of  each  struc- 
ture. The  stability  analysis  shall  In- 
clude, but  not  be  limited  to,  strength 
parameters,  pore  pressures,  and  long- 
term  seepage  conditions.  The  plan 
shall  also  contain  a  description  of  each 
engineering  design  assumption  and 
calculation  with  a  discussion  of  each 
alternative  considered  In  selecting  the 
specific  design  parameters  and  con- 
struction methods. 

{784.17  Protection  of  public  parks  and 
historic  places. 
For  any  public  parks  or  historic 
places  that  may  be  adversely  affected 
by  the  proposed  operation,  each  plan 
shall  describe  the  measures  to  be  used 
to  minimize  or  prevent  these  impacts 
and  to  obtain  approval  of  the  regula- 
tory authority  and  other  agencies  as 
required  in  30  CPR  761.12(f). 

S  784.18     Relocation  or  use  of  public  roads. 

Each  application  shall  describe,  with 
appropriate  maps  and  cross  sections, 
the  measures  to  be  used  to  ensure  that 
the  interests  of  the  public  and  land- 
owners affected  are  protected  if.  under 
30  CFR  761.12(d).  the  applicant  seeks 
to  have  the  regulatory  authority  ap- 
prove— 

(a)  Conducting  the  proposed  under- 
ground mining  activities  within  100 
feet  of  the  right-of-way  line  of  any 
public  road,  except  where  mine  access 
or  haul  roads  Join  that  right-of-way;  or 

(b)  Relocating  a  public  road. 

S  784.19     UnderfTOund  derelopment  waste. 

Each  plan  shall  contain  descriptions. 
Including  appropriate  maps  and  cross- 
section  drawings  of  the  proposed  dis- 
posal  methods   and  sites  for  placing 


underground  development  waste  and 
excess  spoil  generated  at  surface  areas 
affected  by  surface  operations  and 
facilities,  according  to  30  CPR  817.71- 
817.74.  Each  plan  shall  describe  the 
geotechnlcal  investigation,  design,  con- 
struction, operation,  maintenance  and 
removal,  if  appropriate,  of  the  struc- 
tures and  be  prepared  according  to  30 
CPR  780.35. 

§  784.20    Subsidence  control  plan. 

The  application  shall  Include  a 
survey  which  shall  show  whether 
structures  or  renewable  resource  lands 
exist  within  the  proposed  permit  and 
adjacent  area  and  whether  subsidence 
If  it  occvirred  could  cause  material 
damage  or  diminution  of  reasonably 
foreseeable  use  of  such  structures  or 
renewable  resource  lands.  If  the 
survey  shows  that  no  such  structures 
or  renewable  resource  lands  exist,  or 
no  such  material  damage  or  diminu- 
tion could  be  caused  In  the  event  of 
mine  subsidence,  and  If  the  regulatory 
authority  agrees  with  such  conclusion, 
no  further  information  need  be  pro- 
vided in  the  application  under  this 
Section.  In  the  event  the  survey  shows 
such  structures  or  renewable  resource 
lands  exist,  and  that  subsidence  could 
cause  material  damage  or  diminution 
of  value  or  forseeable  use  of  the  land, 
or  if  the  regulatory  authority  deter- 
mines that  such  damage  or  diminution 
could  occur,  the  application  shall  in- 
clude a  subsidence  control  plan  which 
shall  contain  the  following  Informa- 
tion- 

(a)  A  detailed  description  of  the 
mining  method  and  other  measures  to 
be  taken  which  may  affect  subsidence, 
Including: 

(1)  The  technique  of  coal  removal, 
such  as  longwall  mining,  room  and 
pillar  with  pillar  removal,  hydraulic 
mining  or  other  methods:  and 

(2)  The  extent.  If  any.  to  which 
planned  and  controlled  subsidence  is 
intended. 

(b)  A  detailed  description  of  the 
measiires  to  be  taken  to  prevent  subsi- 
dence from  causing  material  damage 
or  lessening  the  value  or  reasonably 
forseeable  use  of  the  surface,  includ- 
ing- 

(1)  The  anticipated  effects  of 
planned  subsidence,  if  any; 

(2)  Measures,  if  any,  to  be  taken  in 
the  mine  to  reduce  the  likelihood  of 
subsidence.    Including   such   measures 


(i)  Backstowlng  or  hackflUIng  of 
voids; 

(II)  Leaving  support  pillars  of  coal; 
and 

(ill)  Areas  in  which  no  coal  removal 
is  planned.  Including  a  description  of 
the  overlying  area  to  be  protected  by 
leaving  coal  in  place. 

(3)  Measures  to  be  taken  on  the  sur- 
face to  prevent  material  damage  or 
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lessening  of  the  value  or  reasonably 
forseeable  use  of  the  surface  including 
such  measures  as — 

(I)  Reinforcement  of  sensitive  struc- 
tures or  features; 

(II)  Installation  of  footers  designed 
to  reduce  damage  caused  by  move- 
ment; 

(lli)  Change  of  location  of  pipelines, 
utility  lines  or  other  featvires; 

(Iv)  Relocation  of  movable  Improve- 
ments to  sites  outside  the  angle-of- 
draw;  and 

(V)  Monitoring,  If  any,  to  determine 
the  commencement  and  degree  of  sub- 
sidence so  that  other  appropriate 
measures  can  be  taken  to  prevent  or 
reduce  material  damage. 

(c)  A  detailed  description  of  the 
measures  to  be  taken  to  mitigate  the 
effects  of  any  material  damage  or  dim- 
inution of  value  or  forseeable  use  of 
lands  which  may  occur,  Including  one 
or  more  of  the  following  as  required 
by  30  CPR  817.124— 

(1)  Restoration  or  rehabilitation  of 
structures  and  features,  Including  ap- 
proximate land-surface  contours,  to 
premlnlng  condition. 

(2)  Replacement  of  structures  de- 
stroyed by  subsidence. 

(3)  Purchase  of  structures  prior  to 
mining  and  restoration  of  the  land 
after  subsidence  to  condition  capable 
of  supporting  and  suitable  for  the 
structures  and  forseeable  land  uses. 

(4)  Purchase  of  non-cancellable  in- 
surance policies  payable  to  the  surface 
owner  in  the  full  amount  of  the  possi- 
ble material  damage  or  other  compara- 
ble measures. 

(d)  A  detailed  description  of  meas- 
ures to  be  taken  to  determine  the 
degree  of  material  damage  or  diminu- 
tion of  value  or  forseeable  use  of  the 
surface.  Including  such  measures 

(1)  The  results  of  pre-subsidence  sur- 
veys of  all  structures  and  surface  fea- 
tures which  might  be  materially  dam- 
aged by  subsidence. 

(2)  Monitoring,  if  any,  proposed  to 
measure  deformations  near  specified 
structures  or  features  or  otherwise  as 
appropriate  for  the  operation. 

S  784.21     Fish  and  wildlife  plan. 

(a)  Each  application  shall  contain  a 
fish  and  wildlife  plan,  consistent  with 
the  performance  standards  of  30  CPR 
817.97  and  which  provides: 

(DA  statement  of  how  the  plan  will 
minimize  disturbances  and  adverse  im- 
pacts on  fish  and  wildlife  and  related 
environmental  values  during  s\irface 
coal  mining  and  reclamation  oper- 
ations, and  how  enliancement  of  these 
resources  will  be  achieved,  where  prac- 
ticable. The  plan  shall  cover  the  por- 
tions of  the  mine  plan  area  and  adja- 
cent areas  as  determined  by  the  regu- 
latory authority  pursuant  to  Section 
783.20. 
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(2)  If  the  i4>plicant  states  that  it  will 
not  be  practicable,  in  accordance  with 
paragraph  (1),  to  achieve  a  condition 
which  clearly  shows  a  trend  toward 
enhancement  of  fish  and  wildlife  re- 
sources at  the  time  revegetation  has 
been  successfully  completed  imder  30 
CPR  817.111-817.117.  a  statement 
shaU  be  provided  which  establishes,  to 
the  satisfaction  of  the  regulatory  au- 
thority, why  it  is  not  practicable  to 
achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
applicant  will  utilize  impact  control 
measures,  management  techniques, 
and  monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to 
be  affected  by  the  proposed  activities: 

(1)  Threatened  or  endangered  spe- 
cies of  plants  or  i^nimaig  listed  by  the 
Secretary  under  the  Endangered  Spe- 
cies Act  of  1973,  as  amended  ( 16  n.S.C. 
Sec.  1531  et  seq.  and  their  critical 
habitats); 

(2)  Species  such  as  eagles,  migratory 
birds  or  other  animals  protected  by 
State  or  Federal  law,  and  their  habi- 
tats; or  other  species  identified 
through  the  consultation  process  pur- 
suant to  783.20;  or 

(3)  Habitats  of  unusually  high  value 
for  fish  and  wildlife,  such  as  wetlands, 
riparian  areas,  cliffs  supporting  rap- 
tors, areas  offering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas. 

{784Ja     DtrenkHis. 

Each  application  shaU  contain  de- 
scriptions. Including  maps  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  be  constructed 
within  the  proposed  permit  area  to 
achieve  ccmipliance  with  30  CPR 
817.43-817.44. 

as—         {  784.23    OperatkMi  plan:  Maps  and  plans. 

Each  application  shall  contain  maps, 
plans,  and  cross-sections  of  the  pro- 
posed mine  plan  and  adjacent  areas  as 
follows- 

(a)  The  maps,  plans  and  cross-sec- 
tions shall  show  the  underground 
mining  activities  to  be  conducted,  the 
lands  to  be  affected  throughout  the 
operation,  and  any  change  In  a  facility 
or  feattire  to  be  caused  by  the  pro- 
posed operations,  if  the  facility  or  fea- 
ture was  shown  under  30  CFR  783.34- 
783.25. 

(b)  The  follfrwlng  shaU  be  shown  for 
the  proposed  permit  area  unless  spe- 
cifically required  for  the  mine  plan 
area  or  adjacent  area  by  the  require- 
ments of  this  Section: 

(1)  Buildings,  utility  corridors,  and 
facilities  to  be  used; 

(2)  The  area  of  land  to  be  affected 
within  the  proposed  mine  plan  area, 
according  to  the  sequence  of  mining 
and  reclamation; 

(3)  Each  area  of  land  for  which  a 
performance  bond  or  other  equivalent 
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guAr«nt«e  will  be  posted  under  8ub- 
ctiApter  J  of  thl«  Chapter. 

(4)  Each  coal  itormge.  cleaning  and 
loading  area; 

(5)  Each  topeoO,  spoil,  coal  prepara- 
tion waste,  underground  development 
waste,  and  non-coal  wa«te  storage 
area. 

(6)  Each  water  diversion,  collection, 
conveyance,  treatment,  storage  and 
discharge  facility  to  be  used: 

(7)  Each  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  pollution  control; 

(8)  Each  lacility  to  be  used  to  pro- 
tect and  enhance  fish  and  wildlife  re- 
lated environmental  values; 

(9)  Each  explosive  storage  and  han- 
dling faculty; 

(10)  Location  of  each  sedimentation 
pond,  permanent  water  Impoundment, 
coal  processing  waste  bank,  and  coal 
processing  waste  dam  and  embank- 
ment. In  accordance  with  30  CPR  784 
and  disposal  areas  for  underground  de- 
velopment waste  and  excess  spoil,  in 
accordance  with  30  CFR  784. 

(11)  Each  profile,  at  cross-sections 
specified  by  the  regulatory  authority, 
of  the  anticipated  final  siirface  con- 
figuration to  be  achieved  for  the  af- 
fected areas; 

(12)  Location  of  each  water  and  sub- 
sidence monitoring  point; 

(13)  Location  of  each  facility  that 
will  remain  on  the  proposed  permit 
area  as  a  permanent  feature,  after  the 
completion  of  underground  mining  ac- 
UvlUes. 

(c)  Biaps.  plans,  and  cross-sections 
required  under  Paragraphs  (bX5).  (8), 
(10).  and  (11)  shall  be  prepared  by.  or 
under  the  direction  of  and  certified  by 
a  qualified  professional  engineer,  or 
professional  geologist,  with  assistance 
from  experts  In  related  fields  such  as 
land  surveying  and  landscape  architec- 
ture, except  that— 

(1)  Maps,  plans,  and  cross-sections 
for  sedimentation  ponds  may  only  be 
prepared  by  a  qualified  registered  en- 
gineer, and. 

(2)  Excess  spoil  and  underground  de- 
velopment waste  facilities  maps,  plans, 
and  cross-sections  may  only  be  pre- 
pared by  a  qualified  registered  profes- 
sional engineer. 

S  784.24    Traiuportation  facilities. 

Each  application  shall  contain  a  de- 
tailed description  of  each  road,  con- 
veyor, and  rail  system  id  be  construct- 
ed, used,  or  maintained  within  the  pro- 
posed permit  area.  The  description 
shall  Include  a  map.  appropriate  cross 
sections,  and  the  following: 

(a)  Specifications  for  each  road 
width,  road  gradient,  road  surface, 
road  cut,  fill  embankment,  culvert, 
bridge,  drainage  ditch,  and  drainage 
structure. 

(b)  A  report  of  appropriate  geotech- 
nical  analysis,  where  approval  of  the 
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regulatory  authority  Is  required  for  al- 
ternative specifications  or  for  steep 
cut  slopes  under  30  C7R  817.150(d). 
817.153(c).  817.180(d)  or  817.182(c). 

(c)  A  description  of  each  measure  to 
be  taken  to  obtain  approval  of  the  reg- 
ulatory authority  for  alteration  or  re- 
location of  a  natural  drainageway 
under  30  CFR  817.153(d).  817.183(d). 
or  817.173(c). 

(d)  A  description  of  measiu^s.  other 
than  use  of  a  ftxk  headwall.  to  be 
taken  to  protect  the  inlet  end  of  a 
ditch  relief  cvilvert.  for  approval  by 
the  regulatory  authority  under  30 
CFR  817.153(cK2Kvl)  and 
817.183(CK2Kvi). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  constructed,  used,  or 
maintained  within  the  proposed  mine 
plan  area. 

1 784.25     Return   of  coal   proccMing  wacte 
to  abaiKloncd  uiMl«iTrt>uiMi  workings. 

(a)  Each  plan  shall  describe  the 
design,  operation  and  maintenance  of 
any  proposed  coal  processing  waste 
disposal  facility.  Including  flow  dia- 
grams and  any  other  necessary  draw- 
ings and  maps,  for  the  approval  of  the 
regulatory  authority  and  the  limine 
Safety  and  Health  Administration 
under  30  C¥7i  817.88. 

(b)  Each  plan  shall  describe  the 
source  and  quality  of  waste  to  be 
stowed,  area  to  be  backfilled,  percent 
of  the  mine  void  to  be  filled,  method 
of  constructing  underground  retaining 
walls,  influence  of  the  backfilling  op- 
eration on  active  underground  mine 
operations,  surface  area  to  be  support- 
ed by  the  backfill,  and  the  anticipated 
occxirrence  of  surface  effects  following 
backfUling. 

(c)  The  applicant  shall  describe  the 
source  of  the  hydraulic  transport  me- 
diums, method  of  dewatering  the 
placed  backfill,  retalnment  of  water 
underground,  treatment  of  water  If  re- 
leased to  surface  streams,  and  the 
effect  on  the  hydrologlc  regime. 

(d)  The  plan  shall  describe  each  per- 
manent monitoring  well  to  be  located 
In  the  backfilled  area,  the  stratum  un- 
derlying the  mined  coal,  and  gradient 
from  the  backfilled  area. 

(e)  The  requirements  of  Paragrapiis 
(a),  (b).  (c).  and  (d)  of  this  Section 
shall  also  apply  to  pneumatic  backfill- 
ing operations,  except  where  the  oper- 
ations are  exempted  by  the  regulatory 
authority  from  requirements  specify- 
ing hydrologlc  monitoring. 

9  78418    Air  poUution  control  plan. 

For  all  siirface  operations  associated 
with  underground  mining  activities, 
the  application  shall  contain  an  air 
pollutlon  control  plan  which  Includes 
the  following: 

(a)  An  air  quality  monitoring  pro- 
gram. If  required  by  the  regulatory  au- 


thority, to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi- 
tive dust  control  practices,  under  Para- 
graph (b)  of  this  Section  to  comply 
with  applicable  Federal  and  State  air 
quality  standards;  and 

(b)  A  plan  for  fugitive  dust  control 
practices,  as  required  under  30  CJFR 
817.95. 


PAtT  785— tEQUIREMENTS  FOR  PER- 
MITS FOR  SPEOAL  CATEGORIES  OF 
MINING 

Sec 

7U.1    Scope. 

786.2    ObjecUve. 

78S.11  Anthracite  surface  coal  mining  and 
reclamation  opemttons. 

786.13  Special  bitumlnoua  surface  coal 
mlnlns  and  reclamation  operations. 

786.13    Experimental  practices  mining. 

786  14    Mountalntop  removal  mining. 

796.15    Steep  slope  mining. 

786.10  PermlU  Incorporating  varianess 
from  approximate  original  contour  res- 
toration requirements  for  steep  slope 
mining. 

786.17    Prime  farmlands. 

786  18  Variance*  for  delay  In  contempora- 
neous reclamation  requirement  In  com- 
bined surface  and  underground  mining 
operations. 

786.19  Surface  coal  mining  and  reclama- 
tion operations  on  areas  or  adjacent  to 
areas  Including  alluvial  valley  floors  in 
the  arid  or  semi-arid  areas. 

786.30  Augerlng 

786.31  Coal  processing  plants  or  support 
facilities  not  located  within  the  permit 
area  of  a  specified  mine. 

786.23    In  situ  processing  activities. 

AtrrHoarrr:  Sees.  103.  301.  501(b).  509. 
604.  606.  607.  508.  609.  510.  511.  613.  614.  515. 
516.  617.  519.  537.  539.  701.  and  711.  Pub.  L. 
95-87.  91  SUt.  446  (30  U.S.C.  1302.  1311. 
1351.  1263.  1354.  125«,  1257,  1358,  13&ft,  1200. 
1261.  1263.  1284.  1265.  1268.  1287.  1^9:  1377. 
1279.  1291.  1301).  ^ 

9  786.1     8coi^ 

This  Part  establishes  the  minimum 
requirements  for  regulatory  program 
provisions  for  permits  for  certain  cate- 
gories of  surface  coal  mining  and  rec- 
lamation operations.  These  require- 
ments are  In  addition  to  the  general 
permit  requirements  contained  in  this 
Subchapter  O.  All  of  the  provisions  of 
Subchapter  O  apply  to  these  oper- 
ations, unless  otherwise  specifically 
provided  In  this  Part. 

9  7851    Objective. 

The  objective  of  this  Part  is  to 
ensure  that  permits  are  Issued  for  cer- 
tain categories  of  surface  coal  mining 
and  reclamation  operations  only  after 
the  regulatory  authority  receives  In- 
formation that  shows  that  these  oper- 
ations will  be  conduct«;d  according  to 
the  applicable  requirements  of  the 
Act.  Subchapter  K.  and  applicable  reg- 
ulatory programs. 


978&.11     Anthracite    surface    coal    raining 
and  reclamation  opcnUlona. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  anthracite  surface  coal 
mining  and  reclamation  operations  in 
Pennsylvania. 

(b)  Each  person  who  Intends  to  con- 
duct anthracite  surface  coal  mining 
and  reclamation  operations  in  Penn- 
sylvania shall  apply  for  and  obtain  a 
permit  in  accordance  with  the  require- 
ments of  this  Subch«)ter.  The  follow- 
ing standards  apply  to  applications  for 
and  Issuance  of  permits: 

( 1 )  In  lieu  of  the  requirements  of  30 
CFR  816-817,  the  requirements  of  30 
CTFR  820  shall  apply. 

(2)  All  other  requirements  of  this 
CJhapter  including  the  bonding  and  In- 
stirance  requirements  of  30  CFR  809, 
except  the  bond  limits  and  the  period 
of  revegetation  responsibility,  to  the 
extent  they  are  required  under  Sec- 
tions 509  or  510  of  the  Act,  shall 
apply. 

(c)  If  the  Petmsylvanla  anthracite 
permanent  regulatory  program  in 
effect  on  Augiist  3,  1977,  is  amended 
with  respect  to  environmental  protec- 
tion performance  standards,  the  Secre- 
tary shall  issue  additional  regulations 
necessary  to  meet  the  purposes  of  the 
Act. 

9  785.12    Special   bituminous   surface  coal 
mining  and  reclamation  operationa 

(a)  This  Section  applies  to  any 
person  who  conducts  or  Intends  to 
conduct  certain  special  bituminous 
coal  surface  mine  operations  in  Wyo- 
ming. 

(b)  Each  application  for  a  permit  for 
a  special  bituminous  coal  mine  oper- 
ation shall  Include,  as  part  of  the 
mining  operations  and  reclamation 
plan,  the  detailed  descriptions,  maps 
and  plans  needed  to  demonstrate  that 
the  operations  will  comply  with  the  re- 
quirements of  the  Act  and  30  CFR  825. 

(c)  The  regulatory  authority  may 
Issue  a  permit  for  a  special  bituminous 
coal  mine  operation  for  which  a  com- 
plete application  has  been  filed  in  ac- 
cordance with  this  Section,  if  it  finds, 
in  writing,  that  the  operation  will  be 
conducted  In  compliacice  with  the  Act 
and  30  CFR  825. 

(d)  Upon  amendment  or  revision  to 
the  Wyoming  regulatory  program,  reg- 
ulations, or  decisions  made  thereun- 
der, governing  special  bituminous  coal 
mines,  the  Secretary  shall  issue  addi- 
tional regulations  necessary  to  meet 
the  purposes  of  the  Act. 

9  786.13    Experimental  practices  sdnlng. 

(a)  Paragraphs  (b)-<l)  of  this  Section 
apply  to  any  person  who  conducts  or 
intends  to  conduct  surface  coal  twining 
and  reclamation  operations  under  a 
permit  authorizing  the  use  of  alterna- 
tive mining  practices  on  an  experlmen- 
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tal  basis  If  the  practices  require  a  vari- 
ance from  the  envlroiunental  protec- 
tion performance  standards  of  Sub- 
chapter K  and  a  regulatory  program. 

(b)  The  purp>ose  of  this  Section  Is  to 
provide  requirements  for  the  permit- 
ting of  surface  coal  mining  and  recla- 
mation operations  that  encourage  ad- 
vances in  mining  and  reclamation 
practices  or  allow  postmining  land  use 
for  industrial,  commercial,  residential 
or  public  use  (including  recreational 
facilities)  on  an  experimental  basis. 

(c)  Experimental  practice,  as  used  in 
this  Section,  means  the  use  of  altenui- 
tive  surface  coal  mining  and  reclama- 
tion operation  practices  for  experi- 
mental or  research  purposes.  Experi- 
mental practices  need  not  comply  with 
specific  envlroiunental  protection  per- 
formance standards  of  Subchapter  K 
or  a  regulatory  program,  if  approved 
pursuant  to  this  Section. 

(d)  No  person  shall  engage  in  or 
maintain  any  experimental  practice, 
unless  that  practice  is  first  approved 
In  a  permit  by  the  regulatory  authori- 
ty and  the  Director. 

(e)  Each  person  who  desires  to  con- 
duct an  experimental  practlc^e  shall 
submit  a  permit  application  for  the  ap- 
proval of  the  regulatory  authority  and 
the  Director.  The  permit  application 
shall  contain  appropriate  descriptions, 
maps  and  plans  which  show: 

(1)  The  nature  of  the  experimental 
practice; 

(2)  How  use  of  the  experimental 
practice— 

(i)  Encourages  advances  in  mining 
and  reclamation  technology,  or, 

(11)  Allows  a  postmining  land  use  for 
industrial,  commercial,  residential,  or 
public  use  (Including  recreational 
facilities),  on  an  experimental  basis, 
when  the  results  are  not  otherwise  at- 
tainable under  the  approved  regula- 
tory program. 

(3)  That  the  mining  and  reclamation 
operations  proposed  for  using  an  ex- 
perimental practice  are  not  larger  or 
more  numerous  than  necessary  to  de- 
termine the  effectiveness  and  econom- 
ic feasibility  of  the  experimental  prac- 
tice; 

(4)  That  the  experimental  practice— 

(I)  Is  potentially  more  or  at  least  as 
environmentally  protective,  during 
and  after  the  proposed  mining  and 
reclamation  operations,  as  those  re- 
quired under  Subchapter  K  of  this 
Cluster  and  the  regulatory  program; 
and 

(II)  Will  not  reduce  the  protection 
afforded  public  health  and  safety 
below  that  provided  by  the  require- 
ments of  Subchapter  K  of  this  CtULp- 
ter  and  the  regulatory  program: 

(5)  That  the  applicant  will  conduct 
special  monitoring  with  respect  to  the 
experimental  practice  during  and  after 
the  operations  involved.  The  monitor- 
ing program  shall— 
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(i)  Insure  the  collection  and  analysis 
of  sufficient  and  reliable  data  to 
enable  the  regulatory  authority  and 
the  Director  to  make  adequate  com- 
parisons with  other  stirface  coal 
mining  and  reclamation  operations 
emplo3ing  similar  experimental  prac- 
tices; and 

(11)  Include  requirements  designed  to 
Identify,  as  soon  as  possible,  potential 
risks  to  the  envlroimient  and  public 
health  and  safety  from  the  use  of  the 
experimental  practice. 

(f)  Each  application  shall  set  forth 
the  environmental  protection  perform- 
ance standards  of  Subchapter  K  which 
will  be  implemented,  In  the  event  the 
objective  of  the  experimental  practice 
Is  a  failure. 

(g)  All  experimental  practices  for 
which  variances  are  sought  shall  be 
specifically  Identified  through  newspa- 
per advertisements  by  the  applicant 
and  the  written  notifications  by  the 
regvilatory  authority  required  under 
30CPR786.il. 

(h)  No  permit  authorizing  an  experi- 
mental practice  shall  be  issued,  unless 
the  regulatory  authority  first  finds,  in 
writing,  upon  the  basis  of  both  a  com- 
plete application  filed  in  accordance 
with  the  requirements  of  this  Section 
and  the  comments  of  the  Director, 
that: 

(1)  The  experimental  practice  meets 
all  of  the  requirements  of  Paragraphs 
(eK2)  through  (eK5)  of  this  Section; 

(2)  The  experimental  practice  is 
based  on  a  clearly  defined  set  of  objec- 
tives which  can  reasonably  be  expect- 
ed to  be  achieved: 

(3)  The  experimental  practice  has 
been  specifically  approved.  In  writing, 
by  the  Director,  based  on  the  Direc- 
tor's findings  that  aU  of  the  require- 
ments of  Paragraphs  (eKl)  through 
(eX5)  of  this  Section  will  be  met;  and 

(4)  The  permit  contains  conditions 
which  specifically— 

(i)  Limit  the  experimental  practice 
authorized  to  that  granted  by  the  reg- 
ulatory authority  and  the  Director; 

(11)  Impose  enforceable  alternative 
environmental  protection  require- 
ments; and 

(ill)  Require  the  person  to  conduct 
the  periodic  monitoring,  recording  and 
reporting  program  set  forth  in  the  at>- 
plication,  with  such  additional  require- 
ments as  the  regulatory  authority  or 
the  Director  may  require. 

(1)  Each  permit  which  authorizes  the 
use  of  an  experimental  practice  shall 
be  reviewed  In  its  entirety  at  least 
every  3  years  by  the  regulatory  au- 
thority, or  at  least  once  prior  to  the 
middle  of  the  permit  term.  After 
review,  the  regulatory  authority  shall, 
with  the  consent  of  the  Director,  re- 
quire by  order,  supported  by  written 
findings,  any  reasonable  revision  or 
mcxlification  of  the  pennlt  provisions 
necessary   to   ensure   that   the   oper- 
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ations  Involved  are  conducted  to  pro- 
tect fully  the  environment  and  public 
health  and  safety.  Any  person  who  is 
or  may  be  adversely  affected  by  the 
order  shall  be  provided  with  an  oppor- 
tunity for  a  hearing  as  established  in 
the  applicable  regiilatory  program. 

}  786.14    MoanUintop  femoral  mining. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  Intends  to 
conduct  surface  mining  activities  by 
mountalntop  removal  mining. 

(b)  Mountalntop  removal  mining 
means  surface  mining  activities,  where 
the  mining  operation  removes  an 
entire  coal  seam  or  seams  numlng 
through  the  upper  fraction  of  a  moun- 
tain, ridge,  or  hill,  except  as  provided 
for  in  30  CFR  824.11(a)(6),  by  remov- 
ing substantially  all  of  the  overburden 
off  the  bench  and  creating  a  level  pla- 
teau or  a  gently  rolling  contour,  with 
no  high  walls  remaining,  and  capable 
of  supporting  postmlnlng  land  uses  in 
accordance  with  the  requirements  of 
this  Section. 

(c)  The  regulatory  authority  may 
issue  a  permit  for  mountalntop  remov- 
al mining,  without  regard  to  the  re- 
quirements of  30  CFR  816.101-816.106 
to  restore  the  lands  disturbed  by  such 
mining  to  their  approximate  original 
contour,  if  it  first  finds,  in  writing,  on 
the  basis  of  a  complete  application, 
that  the  following  requirements  ase 
met: 

(1)  The  proposed  postmlnlng  land 
use  of  the  lands  to  be  affected  wUl  be 
an  industrial,  commercial,  agricultur- 
al, residential,  or  public  facility  (in- 
cluding recreational  facilities)  lise  and. 
if- 

(1)  After  consultation  with  the  ap- 
propriate land-use  planning  agencies, 
if  any,  the  proposed  land  use  is 
deemed  by  the  regulatory  authority  to 
constitute  an  equal  or  better  economic 
or  public  use  of  the  affected  land  com- 
pared with  the  pre-mlning  use; 

(II)  The  applicant  demonstrates  com- 
pliance with  the  requirements  for  ac- 
ceptable alternative  postmlnlng  land 
uses  of  30  CFR  816.133: 

(III)  The  proposed  use  would  be  com- 
patible with  adjacent  land  uses  and  ex- 

<  Lstlng  State  and  local  land  use  plans 
and  programs;  and 

(Iv)  The  regulatory  authority  has 
provided,  in  writing,  an  opportimity  of 
not  more  than  60  days  to  review  and 
comment  on  such  proposed  use  to  the 
governing  body  of  general  purpose 
government  In  whose  Jurisdiction  the 
land  Is  located  and  any  State  or  Feder- 
al agency  which  the  regulatory  au- 
thority, in  Its  discretion,  determines  to 
have  an  Interest  In  the  proposed  use. 

(2)  The  applicant  has  demonstrated 
that.  In  place  of  restoration  of  the 
land  to  be  affected  to  the  approximate 
original  contour  under  30  CFR 
816.101-316.105.  the  operaUon  will  be 
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conducted  in  compliance  with  the  re- 
quirements of  30  CFR  824.        

(3)  The  requirements  of  30  CJFR  824 
are  made  a  specific  condition  of  the 
permit. 

(4)  All  other  requirements  of  the 
Act.  this  Chapter,  and  the  regulatory 
program  are  met  by  the  proposed  op- 
erations. 

(5)  The  permit  is  clearly  Identified 
as  being  for  mountalntop  removal 
mining. 

(dKl)  Any  permits  incorporating  a 
variance  Issued  under  this  Section 
shall  be  reviewed  by  the  regulatory  au- 
thority to  evaluate  the  progress  and 
development  of  mining  activities  to  es- 
tablish that  the  operator  is  proceeding 
in  accordance  with  the  terms  of  the 
variance— 

(1)  Within  the  sixth  month  preced- 
ing the  third  year  from  the  date  of  its 
Issuance; 

(II)  Before  each  permit  renewal:  and 

(III)  Not  later  than  the  middle  of 
each  permit  term. 

(2)  Any  review  required  under  Para- 
graph (dKl)  of  this  Section  need  not 
be  held  if  the  permittee  has  demon- 
strated and  the  reg\ilatory  authority 
finds,  in  writing,  within  three  months 
before  the  scheduled  review,  that  all 
operations  under  the  permit  are  pro- 
ceeding and  will  continue  to  be  con- 
ducted in  accordance  with  the  terms 
of  the  permit  and  requirements  of  the 
Act.  this  Chapter,  and  the  regulatory 
program. 

(3)  The  terms  and  conditions  of  a 
permit  for  moimtaintop  removal 
mining  may  be  modified  at  any  time 
by  the  regulatory  authority.  If  it  de- 
termines that  more  stringent  measures 
are  necessary  to  insure  that  the  oper- 
ation Involved  Is  conducted  In  compli- 
ance with  the  requirements  of  the  Act. 
this  Chapter,  and  the  regulatory  pro- 
gram. 

{  786.1S    Steep  slope  mining. 

(a)  This  Section  applies  to  any  per- 
sons who  conducts  or  intends  to  con- 
duct steep  slope  surface  coal  mining 
and  reclamation  operations,  except— 

(1)  Where  an  operator  proposes  to 
conduct  siirf  ace  coal  mining  and  recla- 
mation operations  on  flat  or  gently 
rolling  terrain,  leaving  a  plain  or  pre- 
dominantly flat  area,  but  on  which  an 
occasional  steep  slope  is  encountered 
as  the  mining  operation  proceeds: 

(2)  Where  a  person  obtains  a  permit 
under  the  provisions  of  Section  785.14; 
or 

(3)  To  the  extent  that  a  person  ob- 
tains a  permit  incorporating  a  variance 
under  Section  785.16. 

(b)  Any  application  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  covered  by  this  Section 
shall  contain  sufficient  information  to 
establish  that  the  operations  will  be 


conducted  in  accordance  with  the  re- 
quirements of  30  CFR  826.12. 

(c)  No  permit  shall  be  issued  for  any 
operations  covered  by  this  Section, 
unless  the  regulatory  authority  finds, 
in  writing,  that  in  addition  to  meeting 
all  other  requirements  of  this  Sub- 
chapter, the  operation  will  be  conduct- 
ed in  accordance  with  the  require- 
ments of  30  CFR  826.12. 

9  786.16  Permits  incorporating  rariancet 
from  approximate  original  contour  res- 
toration requirements  for  steep  slope 
mining. 

(a)  This  Section  applies  to  non- 
mountaintop  removal,  steep  slope  sur- 
face coal  mining  and  reclamation  oper- 
ations under  a  regulatory  program, 
where  the  operation  is  not  to  be  re- 
claimed to  achieve  the  approximate 
original  contour  required  by  30  CFR 
816.101-816.106  or  817.101-817.106  and 
826.12(b). 

(b)  The  objective  of  this  Section  Is  to 
allow  for  a  variance  from  approximate 
original  contour  restoration  require- 
ments on  steep  slopes  for  surface  coal 
mining  and  reclamation  operations 
to— 

(1)  Improve  watershed  control  of 
lands  within  the  permit  area  and  on 
adjacent  lands;  and 

(2)  Make  land  within  the  permit 
area,  after  reclamation,  suitable  for  an 
industrial,  conunercial,  residential,  or 
public  use,  including  recreational  facil- 
ities. 

(c)  The  regulatory  authority  may 
issue  a  permit  for  surface  mining  ac- 
tivities incorporating  a  variance  from 
the  requirement  for  restoration  of  the 
affected  lands  to  their  approximate 
original  contour  only  If  It  first  finds,  in 
writing,  on  the  basis  of  a  complete  ap- 
plication, that  all  of  the  following  re- 
quirements are  met: 

(1)  The  applicant  has  demonstrated 
that  the  purpose  of  the  variance  is  to 
make  the  lands  to  be  affected  within 
the  permit  area  suitable  for  an  Indiis- 
trial,  commercial,  residential,  or  public 
use  postmlnlng  land  use. 

(2)  The  proposed  use,  after  consulta- 
tion with  the  appropriate  land-use 
planning  agencies.  If  any.  constitutes 
an  equal  or  better  economic  or  public 
use. 

(3)  The  applicant  has  demonstrated 
compliance  with  the  requirements  for 
acceptable  alternative  postmlnlng  land 
uses  of  30  CFR  816.133  or  817.133. 

(4)  The  applicant  has  demonstrated 
that  the  watershed  of  lands  within  the 
proposed  permit  area  and  adjacent 
areas  will  be  Improved  by  the  oper- 
ations. The  watershed  will  only  be 
deemed  improved  if— 

(1)  There  will  be  a  reduction  in  the 
amount  of  total  suspended  solids  or 
other  pollutants  discharged  to  groimd 
or  surface  waters  from  the  permit  area 
as  compared  to  such  discharges  prior 


to  mining,  so  as  to  improve  public  or 
private  uses  or  the  ecology  of  such 
waters:  or.  there  will  be  reduced  flood 
hazards  within  the  watershed  contain- 
ing the  permit  area  by  reduction  of 
the  peak  flow  discharges  from  precipi- 
tation events  or  thaws; 

(11)  The  total  volume  of  flows  from 
the  proposed  permit  area,  during 
every  season  of  the  year,  will  not  vary 
in  a  way  that  adversely  affects  the 
ecology  of  any  surface  water  or  any 
existing  or  planned  use  of  surface  or 
ground  water,  and 

(ill)  The  appropriate  State  environ- 
mental agency  approves  the  plan. 

(5)  The  applicant  has  demonstrated 
that  the  owner  of  the  surface  of  the 
lands  within  the  permit  area  has 
knowingly  requested.  In  writing,  as 
part  of  the  application,  that  a  variance 
be  granted.  The  request  shall  be  made 
separately  from  any  surface  owner 
consent  given  for  the  operations  under 
30  CFR  778.15  or  782.15  and  shall 
show  an  understanding  that  the  vari- 
ance could  not  be  granted  without  the 
surface  owner's  request. 

(6)  The  applicant  has  demonstrated 
that  the  proposed  operations  will  be 
conducted  in  compliance  with  the  re- 
quirements of  30  CFR  826.15. 

(7)  All  other  requirements  of  the 
Act,  this  Chapter,  and  the  regulatory 
program  will  be  met  by  the  proposed 
operations. 

(d)  If  a  variance  is  granted  under 
this  Section— 

(1)  The  requirements  of  30  CJFR 
826.15  shall  be  made  a  specific  condi- 
tion of  the  permit. 

(2)  The  permit  shall  be  specifically 
marked  as  containing  a  variance  from 
approximate  original  contour. 

(e)  Any  permits  Incorporating  a  vari- 
ance issued  under  this  Section  shall  be 
reviewed  by  the  regulatory  authority 
to  evaluate  the  progress  and  develop- 
ment of  the  mining  activities,  to  estab- 
lish that  the  operator  is  proceeding  in 
accordance  with  the  terms  of  the  vari- 
ance- 

(1)  Within  the  sixth  month  preced- 
ing the  third  year  from  the  date  of  its 
Issuance; 

(2)  Before  each  permit  renewal:  and 

(3)  Not  later  than  the  middle  of  each 
permit  term. 

(f)  If  the  permittee  demonstrates  to 
the  regulatory  authority  at  any  of  the 
times  specified  in  paragraph  (e)  of  this 
Section  that  the  operations  Involved 
have  been  and  continue  to  be  conduct- 
ed in  compliance  with  the  terms  and 
conditions  of  the  permit,  the  require- 
ments of  the  Act,  this  Chapter  and  the 
regulatory  program,  the  review  re- 
quired at  that  time  need  not  be  held. 

(g)  The  terms  and  conditions  of  a 
permit  incorporating  a  variance  under 
this  Section  may  be  modified  at  any 
time  by  the  regulatory  authority,  if  it 
determines  that  more  stringent  meas- 
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ures  are  necessary  to  insure  that  the 
operations  involved  are  conducted  in 
compliance  with  the  requirements  of 
this  Act,  this  CThapter  and  the  regula- 
tory program. 

(h)  The  regulatory  authority  may 
only  grant  variances  in  accordance 
with  the  Section  If  it  has  promvQgated 
specific  regulations  to  govern  the 
granting  of  variances  in  accordance 
with  the  provisions  of  this  Section  and 
additional  and  more  stringent  require- 
ments as  it  deems  to  be  necessary. 

{785.17    Prime  farmlands. 

(a)  Scope. 

This  Section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
surface  coal  mining  and  reclamation 
operations  on  prime  farmlands  histori- 
cally used  for  cropland.  Areas  where 
mining  is  authorized  under  permits 
issued  or  mining  plans  approved  prior 
to  August  3,  1977,  are  exempt  from  the 
prime  farmland  reconstruction  stand- 
ards. 

(6)  Application  contents  for  prime 
farmland. 

If  land  within  the  proposed  permit 
area  is  identified  as  prime  farmland 
under  30  CFR  779.27  or  783.27.  the  ap- 
plicant shall  submit  a  plan  for  the 
mining  and  restoration  of  the  land. 
Each  plan  shall  contain,  at  a  mini- 
mum— 

(DA  soil  survey  of  the  permit  area 
according  to  the  standards  of  the  Na- 
tional Cooperative  Soil  Survey  and  in 
accordance  with  the  procedures  set 
forth  in  U.S.  Department  of  Agricul- 
ture Handbooks  436  (Soil  Taxonomy. 
1975)  and  18  (Soil  Survey  Manual, 
1951). 

(i)  These  publications  are  hereby  in- 
corporated by  reference  as  they  exist 
on  the  date  of  adoption  of  this  Part. 
Notices  of  changes  made  to  these  pub- 
lications will  be  periodically  published 
by  OSM  in  the  Pkdkral  Register.  Ag- 
riculture Handbdbks  436  (Soil  Taxon- 
omy) and  18  (Soil  Survey  Manual)  are 
on  file  and  available  for  inspection  at 
the  OSM  Central  Office,  U.S.  Depart- 
ment of  the  Interior,  South  Interior 
BuUdlng,  Washington.  D.C.  20240,  at 
each  OSM  Regional  Office,  District 
Office,  and  Field  Office  and  at  the 
central  office  of  the  applicable  State 
regulatory  authority,  if  eny.  Copies  of 
these  publications  may  also  be  ob- 
tained by  written  request  to  the  above 
locations.  Copies  of  these  documents 
are  also  available  from  the  Superin- 
tendent of  Documents,  UJ3.  Govern- 
ment Printing  Office,  Washington. 
D.C.  20402.  Stock  Number  001-000- 
02597-0  and  Stock  Number  10100-0688- 
6.  In  addition,  these  documents  are 
available  for  inspection  at  the  nation- 
al. State,  and  local  offices  of  the  Soil 
Conservation  Service,  U.S.  Depart- 
ment of  Agriculture  and  at  the  Feder- 
al Register  Library,   1100  L  Street, 
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N.W.,  Washington.  D.C.  Incorporation 
by  reference  provisions  approved  by 
the  Director  of  the  Federal  Register 
February  7,  1979.  The  Director's  ap- 
proval of  this  Incorporation  by  refer- 
ence expires  on  February  7,  1980. 

(11)  The  soil  survey  shall  include  a 
map  unit  and  representative  soil  pro- 
file description  for  each  prime  farm- 
land soil  within  the  permit  area  unless 
other  representative  descriptions  from 
the  locality,  prepared  in  conjunction 
with  the  National  (Cooperative  Soil 
Survey,  are  available  and  their  use  is 
approved  by  the  regulatory  authority. 

(2)  The  proposed  method  and  tjTje 
of  equipment  to  be  used  for  removal, 
storage,  and  replacement  of  the  soil  in 
accordance  with  30  CFR  823. 

(3)  The  moist  bulk  density  of  each 
major  horizon  of  each  prime  farmland 
soil  in  the  permit  area.  The  moist  bulk 
density  shall  be  determined  by  labora- 
tory tests  of  samples  taken  from 
within  the  permit  area  according  to 
procedures  set  forth  in  Soil  Survey 
Laboratory  Methods  and  Procedures 
for  Collecting  Soil  Samples  (Soil 
Survey  Investigations  Report  No.  1. 
U.S.  Department  of  Agriculture.  Soil 
Conservation  Service,  1972).  Other 
standard  on-site  methods  of  estimat- 
ing moist  bulk  density  may  be  used 
where  these  methods  correct  for  parti- 
cle size  distribution  and  moistxire  con- 
tent and  are  approved  by  the  Soil  Con- 
servation Service  or  the  regulatory  au- 
thority. In  lieu  of  laboratory  data 
from  samples  taken  within  the  permit 
area,  the  regulatory  authority  may 
permit  use  of  moist  btilk  density 
values  representing  the  soil  series 
where  such  values  have  been  estab- 
lished by  the  SoU  Conservation  Serv- 
ice. 

(4)  The  location  of  areas  to  be  used 
for  the  separate  stockpiling  of  the  soil 
and  plans  for  soil  stabilization  before 
redistribution. 

(5)  If  applicable,  doctimentatlon. 
such  as  agricultural  school  studies  or 
other  scientific  data  from  comparable 
areas,  that  supports  the  use  of  other 
suitable  material,  instead  of  the  A,  B, 
or  C  soil  horizon,  to  obtain  on  the  re- 
stored area  eqtiivalent  or  higher  levels 
of  yield  as  non-mined  prime  farmlands 
in  the  surrounding  area  under  equiva- 
lent levels  of  management. 

(6)  Plans  for  seeding  or  cropping  the 
final  graded  disturbed  land  and  the 
conservation  practices  to  be  used  to 
adequately  control  erosion  and  sedi- 
mentation and  restoration  of  an  ade- 
quate soil  moisture  regime,  during  the 
period  from  completion  of  regradlng 
until  release  of  the  performance  bond 
or  equivalent  guarantee  imder  Sub- 
chapter J  of  this  Chapter.  Proper  ad- 
justments for  seasons  must  be  pro- 
posed so  that  final  graded  land  is  not 
exposed  to  erosion  during  seasons 
when  vegetation  or  conservation  prac- 
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tlces    cannot    be    establlBhed    due   to 
weather  conditions. 

(7)  Available  agricultural  school 
studies  or  other  scientific  data  for 
areas  with  comparable  soils,  climate, 
and  management  (Including  water 
management)  that  demonstrate  that 
the  proposed  method  of  reclamation 
will  achieve,  within  a  reasonable  time, 
equivalent  or  higher  levels  of  yield 
after  mining  as  existed  before  mining. 

(8)  Current  estimated  yields  under  a 
high  level  of  management  for  each  soil 
map  unit  from  the  USDA  for  each 
crop  to  be  used  in  determining  success 
of  revegetation  (Section  823.15).  These 
jrleld  estimates  shall  be  used  by  the 
regulatory  authority  as  the  predeter- 
mined target  level  for  determining  suc- 
cess of  revegetation.  The  target  yields 
may  be  adjusted  by  the  regulatory  au- 
thority in  consultation  with  the  Secre- 
tary of  Agriculture  before  approval  of 
the  permit  application. 

(9)  In  aU  cases,  soil  productivity  for 
prime  farmlands  shall  be  returned  to 
equivalent  levels  of  yield  as  nonmined 
land  of  the  same  soil  type  in  the  sur- 
rounding area  under  equivalent  man- 
agement practices  as  determined  from 
the  soil  survey  performed  pursuant  to 
8ecUon785.17(bKl). 

(c)  Consultation  with  Secretary  of 
AffriciUture. 

Before  any  permit  is  issued  for  areas 
that  include  prime  farmlands,  the  reg- 
ulatory authority  shall  consult  with 
the  Secretary  of  Agriculture.  The  Sec- 
retary of  Agriculture  shall  provide  for 
review  and  comment  of  the  proposed 
method  of  soil  reconstruction  in  the 
plan  submitted  under  paragraph  (b)  of 
this  Section.  If  the  Secretary  considers 
those  methods  to  be  inadequate,  he  or 
she  shaU  suggest  revisions  resxilting  In 
more  complete  and  adequate  recon- 
struction. The  Secretary  of  Agricul- 
ture has  assigned  his  responsibilities 
under  this  Section  to  the  Administra- 
tor of  the  U.S.  Soil  Conservation  Serv- 
ice. The  Soil  Conservation  Service 
shall  carry  out  consultation  and 
review  through  the  State  Conserva- 
tionist located  in  each  State. 

(d)  Issuance  of  permit 

A  permit  for  the  mining  and  recla- 
mation of  prime  farmland  may  be 
granted  by  the  reg\ilatory  authority,  if 
It  first  finds.  In  writing,  upon  the  basis 
of  a  complete  application,  that — 

(1)  The  approved  proposed  postmin- 
Ing  land  use  of  these  prime  farmlands 
will  be  cropland; 

(2)  The  permit  incorporates  as  spe- 
cific conditions  the  contents  of  the 
plan  submitted  under  paragraph  (b)  of 
this  Section,  after  consideration  of 
any  revisions  to  that  plan  suggested  by 
the  Secretary  of  Agriculture  under 
paragraph  (c)  of  this  Section; 

(3)  The  applicant  has  the  technolog- 
ical capability  to  restore  the  prime 
farmland,  within  a  reasonable  time,  to 
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equivalent  or  higher  levels  of  yield  as 
non-mined  prime  farmland  in  the  svu-- 
rounding  area  under  equivalent  levels 
of  management;  and 

(4)  The  proposed  operations  will  be 
conducted  in  compliance  with  the  re- 
quirements of  30  CFR  823  and  other 
environmental  protection  performance 
and  reclamation  standards  for  mining 
and  reclamation  of  prime  farmland  of 
the  regulatory  program. 

(  786.18  Variances  for  delay  in  contempo- 
raneoas  reclamation  requirement  in 
combined  surface  and  underground 
mining  operations. 

(a)  Scope.  This  Section  applies  to 
any  person  who  conducts  or  Intends  to 
conduct  combined  surface  mining  ac- 
tivities and  underground  mining  activi- 
ties, where  contemporaneous  reclama- 
tion as  required  by  Section  816.100  is 
not  practicable  and  a  delay  is  request- 
ed to  allow  underground  mining  activi- 
ties to  be  conducted  before  the  recla- 
mation operation  for  the  surface 
mining  activities  can  be  completed. 

(b)  Objective.  This  Section  is  to 
allow  for  delay  in  reclamation  of  sur- 
face mining  activities.  If  that  delay 
will  allow  underground  mining  activi- 
ties to  he  conducted  to  ensure  both 
maximum  practical  recovery  of  coal 
resources  and  to  avoid  multiple  future 
disturbances  of  surface  lands  or 
waters. 

(c)  Application  contents  for  t>ar- 
iances.  Any  person  who  desires  to 
obtain  a  variance  under  this  Section 
shall  file  with  the  regulatory  authori- 
ty complete  applications  for  both  the 
surface  mining  activities  and  under- 
ground mining  activities  which  are  to 
be  combined.  The  mining  and  reclama- 
tion operation  plans  for  these  permits 
shall  contain  appropriate  narratives, 
maps  and  plans,  which— 

(1)  Show  why  the  proposed  under- 
ground mining  activities  are  necessary 
or  desirable  to  assure  maximum  prac- 
tical recovery  of  coal; 

(2)  Show  how  multiple  future  distur- 
bances of  surface  lands  or  waters  will 
be  avoided; 

(3)  Identify  the  specific  surface 
areas  for  which  a  variance  is  sought 
and  the  particular  Sections  of  the  Act, 
these  regulations,  and  the  regulatory 
program  from  which  a  variance  is 
being  sought; 

(4)  Show  how  the  activities  will 
comply  with  30  CFR  818  and  other  ap- 
plicable requirements  of  the  regulA- 
tory  program; 

(5)  Show  why  the  variance  sought  is 
necessary  for  the  implementation  of 
the  proposed  underground  mining  ac- 
Uvltles; 

(6)  Provide  an  assessment  of  the  ad- 
verse environmental  consequences  and 
damages.  If  any,  that  will  result  if  the 
reclamation  of  sxirface  mining  activi- 
ties is  delayed;  and. 


(7)  Show  how  off -site  storage  of 
spoil  will  be  conducted  to  comply  with 
the  requirements  of  the  Act.  30  CFR 
816.71-816.74.  and  the  regxilatory  pro- 
gram. 

(d)  Issuance  of  permit  A  permit  In- 
corporating a  variance  under  this  Sec-  . 
tion  may  be  issued  by  the  regulatory 
authority,  if  it  first  finds,  in  writing, 
upon  the  basis  of  a  complete  applica- 
tion filed  in  accordance  with  this  Sec- 
tion, that— 

(1)  The  applicant  has  presented,  as 
part  of  the  permit  application,  specif- 
ic, feasible  plans  for  the  proposed  un- 
derground mining  activities; 

(2)  The  proposed  underground 
mining  activities  are  necessary  or  de- 
sirable to  assure  maximum  practical 
recovery  of  the  mineral  resource  and 
will  avoid  multiple  future  disturbances 
of  surface  land  or  waters; 

(3)  The  applicant  has  satisfactorily 
demonstrated  that  the  applications  for 
the  surface  mining  activities  and  un- 
derground mining  activities  conform 
to  the  requirements  of  the  regulatory 
program  and  that  all  other  permits 
necessary  for  the  underground  mining 
activities  have  been  issued  by  the  ap- 
propriate authority; 

(4)  The  surface  area  of  svirface 
mining  activities  proposed  for  the  vari- 
ance have  been  shown  by  the  appli- 
cant to  be  necessary  for  implementing 
the  proposed  underground  mining  ac- 
tivities; 

(5)  No  substantial  adverse  environ- 
mental damage,  either  on-site  or  off- 
site,  will  result  from  the  delay  in  com- 
pletion of  reclamation  otherwise  re- 
quired by  Section  515(bH16)  of  the 
Act,  Part  816  of  this  Chapter,  and  the 
regulatory  program. 

(6)  The  operations  will.  Insofar  as  a 
variance  is  authorized,  be  conducted  In 
compliance  with  the  requirements  of 
30  CFR  818  and  the  regulatory  pro- 
gram; 

(7)  Provisions  for  off -site  storage  of 
spoil  will  comply  with  the  require- 
ments of  Section  515<bX22)  of  the  Act. 
30  CFR  816.71-816.74  and  the  regula- 
tory program; 

(8)  Liability  under  the  performance 
bond  required  to  be  filed  by  the  appli- 
cant with  the  regulatory  authority 
pursuant  to  Subchapter  J,  of  this 
Chapter  and  the  regulatory  program 
shall  be  for  the  duration  of  the  under- 
ground mining  activities  and  until  all 
requirements  of  Subchapter  J  and  the 
regulatory  program  have  been  com- 
plied with;  and, 

(9)  The  permit  for  the  surface 
mining  activities  contaiivs  specific  con- 
ditions: 

(I)  Delineating  the  particular  surface 
areas  for  which  a  variance  is  author- 
ized; 

(II)  Identifying  the  particular  re- 
quirements of  30  CFR  818  and  the  rec- 
ulatory  program  which  are  to  be  com- 


plied with,  in  lieu  of  the  otherwise  ap- 
plicable provisions  of  Section  515(b)  of 
the  Act.  30  CFR  816,  and  the  regula- 
tory program;  and 

(HI)  Providing  a  detailed  schedule 
for  compliance  with  the  particular  re- 
quirements of  Part  818  and  the  regula- 
tory program  identified  under  para- 
graph (dK9Hli)  of  this  Section. 

(e)  Review  of  permits  containing 
variances.  Variances  granted  under 
permits  issued  under  this  Section  shall 
be  reviewed  by  the  regulatory  authori- 
ty no  later  than  3  years  from  the  dates 
of  issuance  of  the  permit  and  any 
permit  renewals. 

9  785.19  Surface  coal  mining  and  reclama- 
tion operations  on  areas  or  a4iacent  to 
areas  including  allurial  ralley  floors  In 
the  arid  or  semi-arid  areas  west  of  the 
100th  meridian. 

(a)  Scope,  This  Section  applies  to 
each  person  who  conducts  or  Intends 
to  conduct  surface  coal  mining  and 
reclamation  operations  in.  adjacent  to 
or  under  a  valley  holding  a  stream  In 
the  arid  or  semi-arid  regions  of  the 
United  SUtes  west  of  the  100th  merid- 
ian. 

(b)  No  person  shall  engage  in  stirface 
coal  mining  and  reclamation  oper- 
ations subject  to  this  Section,  except 
under  a  permit  issued  by  the  regula- 
tory authority  in  accordance  with  this 
Section. 

(c)  Alluvial  valley  floor  determina- 
Hon. 

(1)  Before  applying  for  a  permit  to 
conduct,  or  before  conducting  surface 
coal  mining  and  reclamation  oper- 
ations within  a  valley  holding  a  stream 
or  In  a  location  where  the  adjacent 
area  Includes  any  stream  in  the  arid  or 
semi-arid  regions  of  the  United  States. 
the  applicant  shall  either  affirmative- 
ly demonstrate,  based  on  available 
data,  the  presence  of  an  alluvial  valley 
floor,  or  submit  to  the  regulatory  au- 
thority the  results  of  a  field  investiga- 
tion of  the  proposed  mine  plan  area 
and  adjacent  area.  The  field  investiga- 
tions shall  include  sufficiently  detailed 
geologic  hydrologlc  land  use.  soils, 
and  vegetation  studies  on  areas  re- 
quired to  be  Investigated  by  the  regu- 
latory authority,  after  consultation 
with  the  applicant,  to  enable  the  regu- 
latory authority  to  make  an  evalua- 
tion regarding  the  existence  of  the 
probable  alluvial  valley  floor  in  the 
proposed  mine  plan  area  or  adjacent 
area  and  to  determine  which  areas,  if 
any,  require  more  detailed  study  in 
order  to  allow  the  regulatory  authori- 
ty to  make  a  final  determination  re- 
garding the  existence  of  an  alluvial 
valley  floor.  Studies  performed  during 
the  Investigation  by  the  applicant  or 
subsequent  studies  as  required  of  the 
applicant  by  the  regulatory  authority, 
shall  include  an  appropriate  comblna- 
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tion,    adapted    to   site-specific    condi- 
tions, of — 

(1)  Mapping  of  unconsolidated 
stream-laid  deposits  holding  streams 
including,  but  not  limited  to.  geologic 
maps  of  unconsolidated  deposits,  and 
stream-laid  deposits,  maps  of  streams, 
delineation  of  siu^ace  watersheds  and 
directions  of  shallow  ground  water 
flows  through  and  into  the  unconsoli- 
dated deposits,  topography  showing 
local  and  regional  terrace  levels,  and 
topography  of  terraces,  flood  plains 
and  channels  showing  surface  drain- 
age patterns. 

(11)  Mapping  of  aU  lands  included  in 
the  area  in  accordance  with  this  para- 
graph and  subject  to  agricultural  ac- 
tivities, showing  the  area  In  which  dif- 
ferent types  of  agricultiu^  lands,  such 
as  flood  Irrigated  lands,  pasture  lands 
and  undeveloped  rangelands,  exist, 
and  accompanied  by  meastirements  of 
vegetation  in  terms  of  productivity 
and  type. 

(ill)  Mapping  of  all  lands  that  are 
currently  or  were  historically  flood  ir- 
rigated, showing  the  location  of  each 
diversion  structure,  ditch,  dam  and  re- 
lated reservoir.  Irrigated  land,  and  to- 
pography of  those  lands. 

(iv)  E>ocumentation  that  areas  iden- 
tified in  this  paragraph  are,  or  are  not, 
subirrigated,  based  on  ground  water 
monitoring  data,  representative  water 
quality,  soil  moisture  measurements, 
and  measurements  of  rooting  depth, 
soil  mottling,  and  water  requirements 
of  vegetation. 

(V)  Documentation,  based  on  repre- 
sentative sampling,  that  areas  identi- 
fied under  this  paragraph  are,  or  are 
not,  flood  Irrigable,  based  on  stream- 
flow,  water  quality,  water  yield,  soils 
measiuements,  and  topographic  char- 
acteristics. 

(vi)  Analysis  of  a  series  of  aerial  pho- 
tographs, including  color  infrared  im- 
agery flown  at  a  time  of  year  to  show 
any  late  summer  and  fall  differences 
between  upland  and  valley  floor  vege- 
tative growth  and  of  a  scale  adequate 
for  reconnaissance  identification  of 
areas  that  may  be  alluvial  valley 
floors. 

(2)  Based  on  the  Investigations  con- 
ducted under  30  CFR  785.19<cKl),  the 
regulatory  authority  shall  make  a  de- 
termination of  the  extent  of  any  allu- 
vial valley  floors  within  the  study  area 
and  whether  any  stream  in  the  study 
area  may  be  excluded  from  ftirther 
consideration  as  lying  within  an  allu- 
vial valley  floor.  The  regulatory  au- 
thority shall  determine  that  an  allu- 
vial valley  floor  exists  if  it  finds  that— 

(I)  UnconsoUdated  streamlaid  depos- 
its holding  streams  are  present;  and. 

(II)  There  is  sufficient  water  to  sup- 
port agricultural  activities  as  evi- 
denced by: 
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(A)  The  existence  of  flood  Irrigation 
In  the  area  in  question  or  its  historical 
use; 

(B)  The  capability  of  an  area  to  be 
flood  irrigated,  based  on  stream-flow 
water  yield,  soils,  water  quality,  and 
topography;  or, 

(C)  Subirrigation  of  the  lands  in 
question,  derived  from  the  ground 
water  system  of  the  valley  floor. 

(d)  Application  contents  for  oper- 
ations affecting  designated  alluvial 
valley  floors. 

(1)  If  land  within  the  proposed 
permit  area  or  adjacent  area  is  identi- 
fied as  an  alluvial  valley  floor  and  the 
proposed  mining  operation  may  affect 
an  alluvial  valley  floor  or  waters  that 
supply  alluvial  valley  floors,  the  appli- 
cant shall  submit  a  complete  applica- 
tion for  the  proposed  mining  and  rec- 
lamation operations,  to  be  used  by  the 
regulatory  authority,  together  with 
other  relevant  information,  including 
the  Information  required  by  Para- 
graph (c)  of  this  Section,  as  a  basis  for 
approval  or  denial  of  the  permit.  The 
complete  application  shall  include  de- 
tailed surveys  and  baseline  data  re- 
quired by  the  regulatory  authority  for 
a  determination  of — 

(1)  The  characteristics  of  the  alluvial 
valley  floor  which  are  necessary  to 
preserve  the  essential  hydrologlc  func- 
tions during  and  after  mining; 

(11)  The  significance  of  the  area  to  be 
affected  to  agricultural  activities; 

(ill)  Whether  the  operation  will 
cause,  or  presents  an  unacceptable  risk 
of  causing,  material  damage  to  the 
quantity  or  quality  of  surface  or 
ground  waters  that  supply  the  alluvial 
valley  floor 

(Iv)  The  effectiveness  of  proposed 
reclamation  with  respect  to  require- 
ments of  the  Act,  this  Ch«4>ter  and  the 
regulatory  program;  and 

(V)  Specific  environmental  monitor- 
ing required  to  measure  compliance 
with  SO  CFR  822  during  and  after 
mining  and  reclamation  operations. 

(2)  Information  required  under  this 
paragraph  shaU  Include,  but  not  be 
limited  to- 

(I)  Geologic  data.  Including  geologic 
structure,  and  surficial  geologic  maps, 
and  geologic  cross-sections; 

(II)  Soils  and  vegetation  data,  includ- 
ing a  detailed  soil  survey  and  chemical 
and  physical  analyses  of  soils,  a  vege- 
tation map  and  narrative  descriptions 
of  qtiantitative  and  qualitative  sur- 
veys, and  land  use  data,  including  an 
evaluation  of  crop  yields; 

(ill)  Surveys  and  data  required  under 
this  paragraph  for  areas  designated  as 
alluvial  valley  floors  because  of  their 
flood  Irrigation  characteristics  shall 
also  include,  at  a  minimum,  siu-face 
hydrologlc  data,  including  streamflow, 
runoff,  sediment  yield,  and  water  qual- 
ity ansdyses  describing  seasonal  vari- 
ati(»i8  over  at  least  1  full  year,  field 
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geomorphic  surveys  and  other  geomor- 
phlc  studies: 

(Iv)  Surveys  and  data  required  under 
this  paragraph  for  areas  designated  as 
alluvial  valley  floors  because  of  their 
sublnigatlon  characteristics,  shall  also 
Include,  at  a  minimum,  geohydrologlc 
data  Including  observation  well  estab- 
lishment for  purposes  of  water  level 
measurements,  ground  water  contour 
maps,  testing  to  determine  aquifer 
characteristics  that  affect  waters  sup- 
plying the  alluvial  valley  floors,  well 
and  spring  inventories,  and  water  qual- 
ity analyses  describing  seasonal  vari- 
ations over  at  least  1  full  year,  and 
physical  and  chemical  analysis  of  over- 
burden to  determine  the  effect  of  the 
proposed  mining  and  reclamation  op- 
erations on  water  quality  and  guantl- 

tr. 

(V)  Plans  showing  how  the  operation 
will  avoid,  during  mining  and  reclama- 
tion. Interruption,  discontinuance  or 
preclusion  of  farming  on  the  alluvial 
valley  floors  unless  the  premlning  land 
use  has  t}een  undeveloped  rangeland 
which  Is  not  significant  to  farming  and 
will  not  materially  damage  the  quanti- 
ty or  quality  of  water  In  surface  and 
ground  water  sj^stems  that  supply  al- 
luvial valley  floors; 

(vl)  Maps  showing  farms  that  could 
be  affected  by  the  mining  and.  If  any 
farm  Includes  an  alluvial  valley  floor, 
statements  of  the  type  and  quantity  of 
agricultural  activity  performed  on  the 
alluvial  valley  floor  and  Its  relation- 
ship to  the  farm's  total  agricultural 
activity  including  an  economic  analy- 
sis. 

(vU)  Such  other  data  as  the  regula- 
tory authority  may  require. 

(8)  The  surveys  required  by  this 
paragraph  should  Identify  those  geo- 
logic, hydrologlc,  and  biologic  charac- 
teristics of  the  alluvia]  valley  floor 
necessary  to  support  the  essential  hy- 
drologlc fiinctions  of  an  alluvial  valley 
floor.  Characteristics  which  support 
the  essential  hydrologlc  functions  and 
which  must  be  evaluated  In  a  complete 
application  Include,  but  are  not  limit- 
ed to: 

(i)  Characteristics  supporting  the 
function  of  collecting  water  which  in- 
clude, but  are  not  limited  to— 

(A)  The  amount  and  rate  of  runoff 
and  a  water  balance  analysis,  with  re- 
spect to  rainfall,  evapotranspiratlon. 
infiltration  and  ground  water  re- 
charge: 

(B)  The  relief,  slope,  and  density  of 
the  network  of  draliuige  channels: 

(C)  The  infiltration,  permeability, 
porosity  and  transmlsslvity  of  uncon- 
solidated deposits  of  the  valley  floor 
that  either  constitute  the  aquifer  asso- 
ciated with  the  stream  or  lie  between 
the  aquifer  and  the  stream:  and 

(D)  Other  factors  that  affect  the  In 
terchange   of   water   between   surface 
streams  and  ground  water  systems,  in- 
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eluding  the  depth  to  ground  water,  the 
direction  of  ground  water  flow,  the 
extent  to  which  the  stream  and  associ- 
ated alluvial  ground  water  aquifers 
provide  recharge  to.  or  are  recharged 
by  bedrock  aquifers. 

(11)  Characteristics  supporting  the 
function  of  storing  water  which  In- 
clude, but  are  not  limited  to— 

(A)  Surface  roughness,  slope,  and 
vegetation  of  the  channel,  flood  plain, 
and  low  terraces  that  retard  the  flow 
of  surface  waters: 

(B)  Porosity,  permeability,  water- 
holding  capacity,  saturated  thickness 
and  volume  of  aquifers  associated  with 
streams,  including  alluvial  aquifers, 
perched  aquifers,  and  other  water 
bearing  zones  found  beneath  valley 
floors,  and 

(C)  Moisture  held  In  soils  or  the 
plant  growth  medium  within  the  allu- 
vial valley  floor,  and  the  phyaical  and 
chemical  properties  of  the  subsoil  that 
provide  for  sustained  vegetation 
growth  or  cover  during  extended  peri- 
ods of  low  precipitation. 

(HI)  Characteristics  supporting  the 
ftinctlon  of  regulating  the  flow  of 
water  which  Include,  but  are  not  limit- 
ed to— 

(A)  The  geometry  and  physical  char- 
acter of  the  valley,  expressed  In  terms 
of  the  longitudinal  profile  and  slope  of 
the  valley  and  the  channel,  the  sinuo- 
sity of  the  channel,  the  cross-section. 
slopes  and  proportions  of  the  chan- 
nels, flood  plains  and  low  terraces,  the 
nature  and  stability  of  the  stream 
banks  and  the  vegetation  established 
in  the  channels  and  along  the  stream 
banks  and  flood  plains; 

(B)  The  nature  of  surface  flows  as 
shown  by  the  frequency  and  duration 
of  flows  of  representative  magnitude 
Including  low  flows  and  floods;  and 

(C)  The  nature  of  Interchange  of 
water  between  streams,  their  associat- 
ed alluvial  aquifers  and  any  bedrock 
aquifers  as  shown  by  the  rate  and 
amount  of  water  supplied  by  the 
stream  to  associated  alluvial  and  bed- 
rock aquifers  (I.e.,  recharge)  and  by 
the  rates  and  amounts  of  water  sup- 
plied by  aquifers  to  the  stream  (I.e., 
baseflow); 

(Iv)  Characteristics  which  make 
water  available  and  which  Include,  but 
are  not  limited  to — 

(A)  The  presence  of  land  forms  In- 
cluding flood  plains  and  terraces  suit- 
able foe  agricultural  activities: 

(e)  (1)  No  permit  or  permit  revision 
application  for  surface  coal  mining 
and  reclamation  operations  on  lands 
located  west  of  the  one  hundredth  me- 
ridian west  longitude,  shall  be  ap 
proved  by  the  regulatory  authority. 
unless  the  application  demonstrates 
and  the  regulatory  authority  finds  In 
writing,  on  the  basis  of  information 
set  forth  In  the  application  that— 


(I)  The  proposed  operations  would 
not  Interrupt,  discontinue,  or  preclude 
farming  on  an  alluvial  valley  floor, 
unless  the  premlning  land  use  has 
been  undeveloped  range  land  which  is 
not  significant  to  farming  on  the  allu- 
vial valley  floor,  or  unless  the  area  of 
an  affected  alluvial  valley  floor  Is 
small  and  provides,  or  may  provide, 
negllgibfr  support  for  production  of 
one  or  more  farms:  provided,  however, 
this  subparagraph  does  not  apply  to 
those  lands  which  were  Identified  In  a 
reclamation  plan  approved  by  the 
SUte  prior  to  August  3,  1977.  for  any 
surface  coal  mining  and  reclamation 
operation  that.  In  the  year  preceding 
Augtost  3,  1977- 

(A)  Produced  coal  in  commercial 
quantities  and  was  located  within  or 
adjacent  to  alluvial  valley  floors;  or 

(B)  Obtained  specific  permit  approv- 
al by  the  State  regulatory  authority  to 
conduct  surface  coal  mining  and  recla- 
mation operations  within  an  alluvial 
valley  floor. 

(II)  The  proposed  operations  would 
not  materially  damage  the  quantity 
and  quality  of  water  in  surface  and  un- 
derground water  systems  that  supply 
those  alluvial  valley  floors  or  portions 
of  alluvial  valley  floors  which  are — 

(A)  Included  in  clause  (IKl)  of  this 
paragraph  (e);  or 

(B)  Outside  the  permit  area  of  an 
existing  or  proposed  surface  coal 
mining  operation. 

(III)  The  proposed  operations  would 
be  conducted  In  accordance  with  30 
CFR  822  and  all  other  applicable  re- 
quirements of  the  Act.  this  Chapter 
and  the  regulatory  program:  and. 

(Iv)  Any  change  In  the  land  use  of 
the  lands  covered  by  the  proposed 
mine  plan  area  from  Its  premlning  use 
In  or  adjacent  to  alluvial  valley  floors 
will  not  Interfere  with  or  preclude  the 
reestabllshment  of  the  essential  hy- 
drologlc functions  of  the  alluvial 
valley  floor. 

(2)  The  significance  of  the  impact  of 
the  proposed  operations  on  farming 
will  be  based  on  the  relative  Impor- 
tance of  the  vegetation  and  water  of 
the  developed  grazed  or  hayed  alluvial 
valley  floor  area  to  the  farm's  produc- 
tion, or  any  more  stringent  criteria  es- 
tablished by  the  regulatory  authority 
as  suitable  for  site-specific  protection 
of  agricultural  activities  In  alluvial 
valley  floors.  The  effect  of  the  pro- 
posed operations  on  farming  will  be 
concluded  to  be  significant  If  they 
would  remove  from  production,  over 
the  life  of  the  mine,  a  proportion  of 
the  farm's  production  that  would  de- 
crease the  expected  annual  Income 
from  agricultural  activities  normally 
conducted  at  the  farm. 

(3)  Criteria  for  determining  whether 
a  sxirface  coal  mining  operation  will 
materially  damage  the  quantity  or 
quality  of  waters  subject  to  clauses 


(IHU)  of  this  paragraph  Include,  but 
are  not  limited  to— 

(I)  Potential  Increases  In  the  concen- 
tration of  total  dissolved  solids  of 
waters  supplied  to  an  alluvial  valley 
floor,  as  measured  by  specific  conduc- 
tance in  mllUmhos.  to  levels  above  the 
threshold  value  at  which  crop  yields 
decrease,  as  specified  In  Maas  and 
Hoffman,  "Crop  Salt  Tolerance— Cur- 
rent Assessment."  Table  1.  "Salt  Tol- 
erance of  Agricviltural  Crops."  imless 
the  applicajit  demonstrates  compli- 
ance with  paragraph  (U). 

(A)  Salt  tolerances  for  agriciiltural 
crops  have  been  published  by  BLV. 
Maas  smd  O.J.  Hoffman.  In  a  paper 
titled  "Crop  Salt  Tolerance— Current 
Assessment"  contained  In  The  Journal 
of  The  Irrigation  and  Drainage  Divi- 
sion. American  Society  of  Civil  Engi- 
neers, pages  115  through  134,  Jime, 
1977.  Table  1,  giving  threshold  salinity 
values  Is  presented  on  pages  22 
through  125. 

(B)  This  publication  Is  hereby  Inco- 
porated  by  reference  as  It  exists  on  the 
date  of  adoption  of  this  Part.  Notices 
of  changes  made  to  this  publication 
will  be  periodically  published  by  the 
Office  of  Surface  Mining  In  the  Feder- 
al Register.  The  Maas  and  Hoffman 
publication  is  on  file  and  available  for 
Inspection  at  the  OSM  Central  Office. 
D.  S.  Department  of  Interior.  South 
Interior  BuUdlng.  Washington,  D.C. 
20240.  at  each  OSM  Reglorml  Office, 
and  at  the  central  office  of  State  regu- 
latory authorities  located  west  of  the 
100th  meridian,  west  longitude.  Copies 
of  the  publication  may  also  be  ob- 
tained by  writing  to  the  above  l(x»- 
tlons.  A  copy  of  this  publication  will 
also  be  on  file  for  public  Inspection  at 
the  Federal  Register  Library,  1100  L 
Street  N.W..  Washington.  D.C.  Incor- 
poration by  reference  provisions  ap- 
proved by  the  Director  of  the  Federal 
Register  on  February  7,  1979.  The  Di- 
rector's approval  of  this  Incorporation 
by  reference  expires  on  February  7, 
1980. 

(II)  Potential  increases  in  the  con- 
centration of  total  dissolved  solids  of 
waters  supplied  to  an  alluvial  valley 
floor  in  excess  of  those  incorporated 
by  reference  in  paragraph  (i)  shall  not 
be  allowed  unless  the  applicant  dem- 
onstrates, through  testing  related  to 
the  production  of  crops  grown  In  the 
locality,  that  the  proposed  operations 
will  not  cause  increases  that  will  result 
in  crop  yield  decreases. 

(III)  For  types  of  vegetation  not 
listed  In  Maas  and  Hoffman  as  speci- 
fied by  the  regulatory  authority,  based 
upon  consideration  of  observed  corre- 
lation between  total  dissolved  solid 
concentrations  In  water  and  crop  yield 
declines,  taking  Into  account  the  accu- 
racy of  the  correlations. 

(iv)  Potential  Increases  in  the  aver- 
age depth  to  water  saturated  zones 
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(during  the  growing  season)  located 
within  the  root  zone  of  the  alluvial 
valley  fl(x>r  that  would  reduce  the 
amount  of  subirrigation  land  com- 
pared to  pre-mining  conditions; 

(V)  Potential  decreases  In  surface 
flows  that  would  reduce  the  amount  of 
Irrigable  land  compared  to  pre-mining 
conditions;  and 

(vl)  Potential  changes  In  the  surface 
or  ground  water  systems  that  reduce 
the  area  available  to  agriculture  as  a 
result  of  flooding  or  Increased  satura- 
tion of  the  root  zone. 

(4)  For  the  purposes  of  this  para- 
graph, a  farm  Is  one  or  more  land 
units  on  which  agricultural  activities 
are  conducted.  A  farm  Is  generally 
considered  to  be  the  combination  of 
land  units  with  acreage  and  bound- 
aries in  existence  prior  to  August  3, 
1977,  or,  if  established  after  August  3. 
1977,  with  those  boundaries  based  on 
enhancement  of  the  farm's  agricultur- 
al productivity  and  not  related  to  sur- 
face coal  mining  operations. 

9785.20    Augering. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  surface  coal  mining  and  recla- 
mation operations  utilizing  augering 
operations. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section 
shall  contain,  in  the  mining  and  recla- 
mation plan,  a  description  of  the  au- 
gering methods  to  be  used  and  the 
measures  to  be  used  to  (»mply  with  30 
CTR819. 

(c)  No  permit  shall  be  Issued  for  any 
operations  covered  by  this  Section 
unless  the  regulatory  authority  finds, 
in  writing,  that  In  addition  to  meeting 
all  other  applicable  requirements  of 
this  Subchapter,  the  operation  will  be 
conducted  in  compliance  with  30  CFR 
819. 

9  785.21  0>al  processing  plants  or  surrort 
faciliUes  not  located  within  the  permit 
area  of  a  Bpecified  mine. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  Intends  to 
conduct  surface  coal  mining  and  recla- 
mation operations  utilizing  coal  proc- 
essing plants  or  support  facilities  not 
within  a  permit  area  of  a  specific 
mine.  Any  person  who  operates  such  a 
processing  plant  or  support  facility 
shall  have  obtained  a  permit  from  the 
regulatory  authority  under  the  regula- 
tory program  In  accordance  with  the 
requirements  of  this  Section. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section 
shall  contain  in  the  mining  and  recla- 
mation plan,  specific  plans,  including 
descriptions,  maps  and  cross-sections 
of  the  construction,  operation,  mainte- 
nance and  removal  of  the  processing 
plants  and  associated  support  facili- 
ties. The  plan  shall  demonstrate  that 


♦16377 

those  operations  will  be  conducted  In 
compliance  with  30  CFR  827. 

(c)  No  permit  shaU  be  Issued  for  any 
operation  covered  by  this  Section, 
unless  the  regulatory  authority  finds. 
In  writing,  that,  In  addition  to  meeting 
all  other  applicable  requirements  of 
this  Subchapter,  the  operations  will  be 
conducted  in  compliance  with  the  re- 
quirements of  30  CFR  827. 

9  785.22    In  situ  processing  activitiet. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  Intends  to 
conduct  surface  coal  mining  and  recla- 
mation operations  utilizing  In  situ 
processing  activities. 

(b)  Any  application  for  a  permit  for 
operations  (»vered  by  this  Section 
shall  be  made  according  to  all  require- 
ments of  this  Subchapter  applicable  to 
underground  mining  activities.  In  ad- 
dition, the  mining  and  reclamation  op- 
erations plan  for  operations  involving 
In  situ  processing  activities  shaU  con- 
tain information  establishing  how 
those  operations  will  be  conducted  in 
compliance  with  the  requirements  of 
30  CFR  828,  including— 

(1)  Delineation  of  proposed  holes 
and  wells  and  production  zone  for  ap- 
proval of  the  regulatory  authority; 

(2)  Specifications  of  drill  holes  and 
casings  proposed  to  be  used: 

(3)  A  plan  for  treatment,  confine- 
ment or  disposal  of  all  acid-forming, 
toxic-forming  or  radioactive  gases, 
solids,  or  liquids  constituting  a  fire, 
health,  safety  or  environmental 
hazard  caused  by  the  mining  and  re- 
covery process;  and 

(4)  Plans  for  monitoring  surface  and 
ground  water  and  air  quality,  as  re- 
quired by  the  regulatory  authority. 

(c)  No  permit  shall  be  issued  for  op- 
erations covered  by  this  Section, 
unless  the  regulatory  authority  first 
finds,  in  writing,  upon  the  basis  of  a 
complete  application  made  in  accord- 
ance with  Paragraph  (b)  of  this  Sec- 
tion, that  the  operation  will  be  con- 
ducted In  compliance  with  all  require- 
ments of  this  Subchapter  relating  to 
underground  mining  activities,  and  30 
CFR  817  and  828. 


PART  786— REVIEW,  PUBUC  PARnO- 
PATION,  AND  APPROVAL  OR  DIS- 
APPROVAL OF  PERMIT  APPUCA- 
TIONS  AND  PERMIT  TERMS  AND 
CONDITIONS 

Sec. 

786.1  Scope. 

7M.2  Objectives. 

786.4  ResponsibUltles. 

786.5  E>eflnition8. 

786.11  Public  notices  of  filing  of  permit  ap- 
plications. 

786.13  Opportimlty  for  submission  of  writ- 
ten comments  on  permit  applications. 

786.13    Right  to  file  written  objections. 
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Sec. 

T86.14    Informal  conferences. 

7M.15  Public  avmllabillty  of  Informitlon  In 
permit  appltcallons  on  file  with  the  reg- 
uUtory  authority 

786.17    Revfew  of  permit  kppUcatlons. 

786.19  CrlterU  for  permit  approval  or 
denial. 

7M.21  CrlterU  for  permit  approval  or 
denial:  Existing  structures. 

7M.23    Permit  approval  or  denial  actions. 

786.35    Permit  terms. 

786.37  Conditions  of  permits:  General  and 
right  of  entry. 

786.39  Conditions  of  permits:  Environ- 
ment. pubUc  health,  and  safety. 

Authoritt:  Sees.  103.  301,  501.  503,  503. 
505.  506.  507.  508,  509.  510.  511.  513,  514,  515. 
516  517,  and  522,  Pub.  L.  95-87  (30  VS.C. 
Sections  1201,  1202.  1211,  1251.  1252.  1253, 
1254,  1255,  1256.  1257.  1358,  1259.  1280,  1281. 
1363,  1364,  1365.  1366.  1367.  and  1373). 

S  786.1     Scope. 

This  Part  establishes  the  mlnimmn 
requirements  for  the  Secretary's  ap- 
proval of  the  provisions  of  regulatory 
programs  for— 

(a)  Public  participation  in  the 
permit  process; 

(b)  The  review  of  permit  applica- 
tions and  decisions  on  these  applica- 
tions by  the  regulatory  authority;  and, 

(c)  Approval  or  disapproval  of  per- 
mits to  conduct  surface  coal  mining 
and  reclamation  operations  and  foi 
the. terms  and  conditions  of  permits 
issued. 

9  786.2    Objectives. 

The  objectives  of  this  Part  are  to— 

(a)  Provide  for  broad  and  effective 
public  participation  In  the  review  of 
applications  and  the  issuance,  or 
denial  of  permits; 

(b)  Ensure  prompt  and  effective 
review  of  each  permit  application  by 
the  reg\Uatory  authority;  and, 

(c)  Provide  the  minimum  require- 
ments for  the  tenns  and  conditions  of 
permits  issued  and  the  criteria  for  ap- 
proval or  denial  of  a  permit. 

9  786.4    ReaponsibUities. 

(a)  The  State  regulatory  authority 
has  the  responsibility  to  approve  or 
disapprove  permits  under  an  approved 
State  program.  The  Regional  Director 
has  the  responsibility  to  approve  or 
disapprove  permits  under  a  Federal 
program. 

(b)  The  regulatory  authority  and 
persons  applying  for  permits  under 
regulatory  programs  shall  involve  the 
public  throughout  the  permit  process 
of  regulatory  programs. 

(c)  The  regulatory  authority  shall 
assure  implementation  of  the  require- 
ments of  this  Part  under  regulatory 
programs. 

(d)  The  applicant  shall  provide  all 
information  in  a  complete  permit  ap- 
plication for  review  by  the  regulatory 
authority  in  accordance  with  this  Part 
and  a  regulatory  program. 


1786.5    Dcflnitioiis. 

As  used  in  30  CFR  786.17(d)  and 
786.19(1)— 

Willful  violation  means  an  act  or 
omission  which  violates  the  Act,  State, 
or  Federal  laws  or  regulations,  or  indi- 
vidual permit  conditions,  committed 
by  a  person  who  intends  the  result 
which  actually  occurs. 

Irreparable  damage  to  the  environ- 
ment means  any  damage  to  the  envi- 
ronment that  cannot  be  or  has  not 
been  corrected  by  actions  of  the  appli- 
cant. 

(786.11     Public  notices  of  filing  of  permit 
applicatioiis. 

(a)  An  applicant  for  a  permit  shall 
place  an  advertisement  in  a  local  news- 
paper of  general  dreulation  in  the  lo- 
cality of  Che  proposed  surface  coal 
mining  and  reclamation  operations  at 
least  once  a  week  for  four  consecutive 
weeks.  The  applicant  shall  place  the 
advertisement  in  the  newspaper  at  the 
same  time  the  complete  permit  appli- 
cation is  filed  with  the  regulatory  au- 
thority. The  advertisement  shall  con- 
tain, at  a  minlmimi.  the  following  in- 
formation: 

(1)  The  name  and  business  address 
of  the  applicant;  and, 

(2)  A  map  or  description  which 
shaU- 

(1)  Clearly  show  or  descrilie  towns, 
rivers,  streams,  or  other  bodies  of 
water,  local  landmarlcs,  and  any  other 
information,  including  routes,  streets, 
or  roads  and  accurate  distance  mea- 
surements, necessary  to  allow  local 
residents  to  readily  identify  the  pro- 
posed permit  area; 

(ii)  Clearly  show  or  describe  the 
exact  location  and  boundaries  of  the 
proposed  permit  area; 

(ill)  SUte  the  name  of  the  UJS.  Geo- 
logical Survey  7.5-minute  quadrangle 
map<s)  which  contains  the  area  shown 
or  described;  and 

(Iv)  If  a  map  is  used,  indicate  the 
north  point. 

(3)  The  location  where  a  copy  of  the 
application  is  available  for  public  in- 
spection luider  Paragraph  (c)  of  this 
Section;  and 

(4)  The  name  and  address  of  the  reg- 
ulatory authority  to  which  written 
comments,  objections,  or  requests  for 
informal  conferences  on  the  applica- 
tion may  be  submitted  imder  Section 
786.12-786.14. 

(5)  If  an  applicant  seeks  a  permit  to 
mine  within  100  feet  of  the  outside 
right-of-way  of  a  public  road  or  to  re- 
locate a  public  road,  a  concise  state- 
ment describing  the  public  road,  the 
particular  part  to  be  relocated,  where 
the  relocation  Is  to  occur,  and  the  du- 
ration of  the  relocation. 

(b)  Upon  receipt  of  a  complete  appli- 
cation for  a  permit,  the  regulatory  au- 
thority shall  issue  written  notification 
of- 


(1)  The  applicant's  intention  to  sur- 
face mine  a  particularly  described 
tract  of  land; 

(2)  The  application  number 

(3)  Where  a  copy  of  the  application 
may  be  Inspected:  and. 

(4)  Where  comments  on  the  applica- 
tion may  be  submitted  under  Section 
786.12  of  this  Part. 

(c)  The  written  notifications  shall  be 
sent  to—  (1)  Federal.  SUte  and  local 
government  agencies  with  Jurisdiction 
over  or  an  interest  in  the  area  of  the 
proposed  operations,  including,  but 
not  limited  to,  general  governmental 
entities  and  fish  and  wildlife  and  his- 
toric preservation  agencies; 

(2)  Governmental  planning  agencies 
with  Jurisdiction  to  act  with  regard  to 
land  use.  air,  or  water  quality  planning 
in  the  area  of  the  proposed  operations; 

(3)  Sewage  and  water  treatment  au- 
thorities and  water  companies,  either 
providing  sewage  or  water  services  to 
users  in  the  area  of  the  proposed  oper- 
ations or  having  water  sources  or  col- 
lection, treatment,  or  distribution 
facilities  located  in  these  areas;  and 

(4)  The  Federal  or  State  governmen- 
tal agencies  with  authority  to  issue  all 
other  permits  and  licenses  needed  by 
the  applicant  in  connection  with  oper- 
ations proposed  In  the  application. 

(d)  (1)  The  applicant  shall  make  a 
full  copy  of  his  or  her  complete  appli- 
cation for  a  permit  available  for  the 
public  to  inspect  and  copy.  This  shall 
be  done  by  filing  a  copy  of  the  applica- 
tion submitted  to  the  regulatory  au- 
thority with  the  recorder  at  the  court- 
house of  the  county  where  the  mining 
is  proposed  to  occur,  or  if  approved  by 
the  regulatory  authority,  at  another 
equivalent  public  office,  if  it  is  deter- 
mined that  that  office  will  be  more  ac- 
cessible to  local  residents  than  the 
coimty  courthouse. 

(2)  The  applicant  shall  file  the  copy 
of  the  complete  application  imder 
Paragraph  (dKl)  of  this  Section  by 
the  first  date  of  newspaper  advertise- 
ment of  the  application.  The  applicant 
shall  file  any  subsequent  revision  of 
the  application  with  the  public  office 
at  the  same  time  the  revision  is  sub- 
mitted to  the  regulatory  authority. 

9  786.12  Opportunity  for  submission  of 
written  comments  on  permit  applica- 
tions. 

(a)  Written  comments  on  permit  ap- 
plications may  be  submitted  to  the 
regulatory  authority  by  the  public  en- 
tities to  whom  notification  Is  provided 
under  Section  786.11(b),  (c)  with  re- 
spect to  the  effects  of  the  proposed 
mining  operations  on  the  environment 
within  their  area  of  responsibility. 

(b)  These  comments  shall  be  submit- 
ted to  the  regulatory  authority  in  the 
manner  and  within  the  reasonable 
time  provided  for  in  the  regulatory 
program. 


(c)  The  regulatory  authority  shall 
immediately  transmit  a  copy  of  all 
such  comments  for  filing  and  public 
inspection  at  the  public  office  where 
the  applicant  filed  a  copy  of  the  appli- 
cation for  permit  under  Section 
786.11(d).  A  copy  shall  also  be  trans- 
mitted to  the  applicant. 

9  786.13    Rigiit  to  file  written  objections. 

(a)  Any  person  whose  interests  are 
or  may  be  adversely  affected  or  an  of- 
ficer or  head  of  any  F*ederal,  State,  or 
local  government  agency  or  authority 
shall  have  the  right  to  file  written  ob- 
jections to  an  initial  or  revised  applica- 
tion for  a  permit  with  the  regulatory 
authority,  within  30  days  after  the  last 
publication  of  the  newspaper  notice 
required  by  Section  786.11(a). 

(b)  The  regulatory  authority  shall, 
Immediately  upon  receipt  of  any  writ- 
ten objections — 

(1)  Transmit  a  copy  of  them  to  the 
applicant;  and, 

(2)  File  a  copy  for  public  Inspection 
at  the  public  office  where  the  appli- 
cant filed  a  copy  of  the  application  for 
permit  under  Section  786.11(d). 

9  786.14    informal  conferences. 

(a)  Procedure  for  requeatt.  Any 
person,  whose  interests  are  or  may  be 
adversely  affected  by  the  issuance  of 
the  permit,  or  the  officer  or  head  of 
any  Federal,  State  or  local  govern- 
ment agency  or  authority  may,  in  writ- 
ing, request  that  the  regulatory  au- 
thority hold  an  informal  conference 
on  any  application  for  a  permit.  The 
request  shall— 

(1)  Briefly  summarize  the  issues  to 
be  raised  by  the  requestor  at  the  con- 
ference: 

(2)  State  whether  the  requestor  de- 
sires to  have  the  conference  conducted 
in  the  locality  of  the  proposed  mining 
operations; 

(3)  Be  filed  with  the  regulatory  au- 
thority not  later  than  30  days  after 
the  last  publication  of  the  newspaper 
advertisement  placed  by  the  applicant 
under  Section  786.11(a). 

(b)  Except  as  provided  in  (c)  below, 
if  an  Informal  conference  is  requested 
in  accordance  with  Paragraph  (a)  of 
this  Section,  the  regulatory  authority 
shall  hold  an  informal  conference 
within  a  reasonable  time  following  the 
receipt  of  the  request.  The  informal 
conference  shall  be  conducted  accord- 
ing to  the  following: 

(1)  If  requested  under  Paragraph 
(a)(2)  of  this  Section,  it  shall  be  held 
in  the  locality  of  the  proposed  mining. 

(2)  The  date,  time,  and  location  of 
the  Informal  confe|%nce  shall  be  ad- 
vertised by  the  regxilatory  authority  in 
a  newspaper  of  general  circulation  In 
the  locality  of  the  proposed  mine  at 
least  two  weeks  prior  to  the  scheduled 
conference. 


(3)  If  requested,  in  writing,  by  a  con- 
ference requestor  in  a  reasonable  time 
prior  to  the  conference,  the  regulatory 
authority  may  arrange  with  the  appli- 
cant to  grant  parties  to  the  conference 
access  to  the  mine  plan  area  for  the 
purpose  of  gathering  information  rele- 
vant to  the  conference. 

(4)  The  requirements  of  Section  5  of 
the  Administration  Procedtires  Act,  as 
amended  (5  UJS.C.  554).  shall  not 
apply  to  the  conduct  of  the  informal 
conference.  The  conference  shall  be 
conducted  by  a  representative  of  the 
regulatory  authority,  who  may  accept 
oral  or  written  statements  and  any 
other  relevant  Information  from  any 
party  to  the  conference.  An  electronic 
or  stenographic  record  shall  be  made 
of  the  conference  proceeding,  unless 
waived  by  all  the  parties.  The  record 
shall  be  maintained  and  shall  be  acces- 
sible to  th"  parties  of  the  conference 
until  final  release  of  the  applicant's 
performsince  bond  or  other  equivalent 
guarantee  pursuant  to  Subchapter  J. 

(c)  If  all  parties  requesting  the  infor- 
mal conference  stipulate  agreement 
before  the  requested  Informal  confer- 
ence and  withdraw  their  request,  the 
informal  conference  need  not  be  held. 

(d)  Informal  conferences  held  in  ac- 
cordance with  this  Section  may  be 
used  by  the  regulatory  authority  as 
the  public  hearing  required  under  30 
CFR  761.12(d)  on  proposed  uses  or  re- 
location of  public  roads. 

9  786.15  Public  availability  of  information 
in  permit  applications  on  file  with  the 
regulatory  authority. 

(a)  Information  contained  in  permit 
applications  on  file  with  the  regula- 
tory authority  shall  be  open,  upon 
written  request,  for  public  inspection 
and  copying  at  reasonable  times. 

(1)  Information  pertaining  to  coal 
seams,  test  borings,  core  samplings,  or 
soil  samples  in  permit  applications 
shall  be  made  available  for  inspection 
and  copying  to  any  person  with  an  in- 
terest which  Is  or  may  be  adversely  af- 
fected; and 

(2)  Information  in  permit  applica- 
tions which  pertains  only  to  the  analy- 
sis of  the  chemical  and  physical  prop- 
erties of  the  coal  to  be  mined  (except- 
ing Information  regarding  mineral  or 
elemental  contents  of  such  coal,  which 
are  potentially  toxic  In  the  environ- 
ment) shall  be  kept  confidential  and 
not  made  a  matter  of  public  record; 
and 

(3)  Information  in  the  reclamation 
plan  portions  of  the  application,  which 
is  required  to  be  filed  with  the  regula- 
tory authority  only  under  Section  508 
of  the  Act  and  which  is  not  on  public 
file  piu^uant  to  State  law,  shall  be 
held  in  confidence  by  the  regulatory 
authority  upon  the  written  request  of 
the  applicant. 


(b)  The  regulatory  authority  shall 
IH^vlde  for  procedures  to  maintain  in- 
formation required  to  lie  kept  confi- 
dential under  Paragraph  (a)  separate- 
ly from  other  portions  of  the  pennlt 
application.  This  Information  shall  be 
clearly  identified  by  the  applicant  and 
submitted  separately  from  other  por- 
tions of  the  application. 

9  786.17    Review  of  permit  applications. 

(aXl)  The  regtilatory  authority  shall 
review  the  complete  application  and 
written  comments,  written  objections 
submitted,  and  records  of  any  Infor- 
mal conference  held  under  30  CFR 
786.12-786.14. 

(2)  The  regulatory  authority  shall 
determine  the  adequacy  of  the  fish 
and  wildlife  plan  submitted  pursuant 
to  30  CFR  780.16  or  30  CFR  784.20,  in 
consultation  with  State  and  Federal 
fish  stnd  wildlife  management  and  con- 
servation agencies  having  responsibil- 
ities for  the  management  and  protec- 
tion of  fish  and  wildlife  or  their  habi- 
tats which  may  be  affected  or  impact- 
ed by  the  proposed  surface  coal 
mining  and  reclamation  operations. 

(b)  If  the  regulatory  authority  de- 
cides to  approve  the  application,  it 
shall  require  that  the  applicant  file 
the  performance  bond  or  provide 
other  equivalent  guarantee  before  the 
permit  Is  issued.  In  accordance  with 
the  provisions  of  Subchapter  J  of  this 
Chapter. 

(c)  H  the  regulatory  authority  deter- 
mines from  either  the  schedule  sub- 
mitted as  part  of  the  application 
under  30  CFR  778.14(c)  or  782.14(c),  or 
from  other  available  information,  that 
any  surface  mining  operation  owned 
or  controlled  by  the  applicant  is  cur- 
rently In  violation  of  any  law,  rule,  or 
regulation  of  the  United  States,  or  of 
any  State  law.  rule,  or  regulation  en- 
acted pursuant  to  Federal  law,  rule,  or 
regvilation  pertaining  to  air  or  water 
environmental  protection,  or  of  any 
provision  of  the  Act.  the  regulatory 
authority  shall  require  the  i^plicant. 
before  the  isstiance  of  the  permit,  to 
either— 

(1)  Submit  to  the  regulatory  author- 
ity reviewing  the  application,  proof 
which  is  satisfactory  to  the  regulatory 
authority,  department,  or  agency 
which  has  Jurisdiction  over  such  viola- 
tion, that  the  violation— 

(1)  Has  been  corrected,  or 

(11)  Is  in  the  process  of  being  correct- 
ed; or 

(2)  Establish  to  the  regulatory  au- 
thority reviewing  such  application 
that  the  a{}pllcant  has  filed  and  Is 
presently  pursuing,  in  good  faith,  a 
direct  administrative  or  Judicial  i^peal 
to  contest  the  validity  of  that  viola- 
tion. If  the  administrative  or  Judicial 
hearing  authority  either  denies  a  stay 
applied  for  In  the  appeal  or  affirms 
the  violation,  then  any  surface  coal 
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mining  operations  being  conducted 
under  a  permit  Issued  according  to 
this  paragraph  shall  be  Immediately 
terminated,  unless  and  until  the  provi- 
sions of  Paragraph  (cHl)  above  are 
satisfied. 

(d)  Before  any  final  determination 
by  the  regulatory  authority  that  the 
applicant,  or  the  operator  specified  in 
the  application,  controls  or  has  con- 
trolled mining  operations  with  a  dem- 
onstrated pattern  of  willful  violation 
of  the  Act  of  such  nature,  duration, 
and  with  such  resulting  Irreparable 
damage  to  the  environment  that  indi- 
cates an  Intent  not  to  comply  with  the 
provisions  of  the  Act,  the  applicant  or 
operator  shall  be  afforded  an  opportu- 
nity for  an  adjudicatory  hearing  on 
the  determination  as  provided  for  in 
the  regulatory  program.  Such  hearing 
shall  be  conducted  pursuant  to  Section 
787.11. 

97M.19    Criteria   for   permit   approval   or 
denial. 

No  permit  or  revision  application 
shall  be  approved,  unless  the  applica- 
tion affirmatively  demonstrates  and 
the  regulatory  authority  finds,  in  writ- 
ing, on  the  basis  of  Information  set 
forth  in  the  application  or  from  Infor- 
mation ptherwise  available,  which  is 
docvmiented  in  the  approval  and  made 
available  to  the  applicant,  that— 

(a)  The  permit  application  is  accu- 
rate and  complete  and  that  all  require- 
ments of  the  Act.  this  Chapter,  and 
the  regulatory  program  have  been 
complied  with. 

(b)  The  applicant  has  demonstrated 
that  siirface  coal  mining  and  reclama- 
tion operations,  as  required  by  the 
Act.  this  Chapter,  and  the  regulatory 
program,  can  be  feasibly  accomplished 
under  the  mining  and  reclamation  op- 
erations plan  contained  In  the  applica- 
tion. 

(c)  The  assessment  of  the  probable 
ciunulative  Impacts  of  aU  anticipated 
coal  mining  In  the  general  area  on  the 
hydrologic  balance,  as  described  in  30 
CPR  780.21(c)  or  784.14(c).  has  been 
made  by  the  regulatory  authority,  and 
the  operations  proposed  under  the  ap- 
plication have  been  designed  to  pre- 
vent damage  to  the  hydrologic  balance 
outside  the  proposed  mine  plan  area. 

(d)  The  proposed  permit  area  is: 

(1)  Not  Included  within  an  area  des- 
ignated unsuitable  for  surface  coal 
mining  operations  under  30  CFR  764. 
76S.  or  769;  or 

(2)  Not  within  an  area  under  study 
for  designation  as  imsuitable  for  sur- 
face coal  mining  operations  in  an  ad- 
ministrative proceeding  begun  under 
30  CFR  764.  765.  or  769,  unless  the  ap- 
plicant demonstrates  that,  before  Jan- 
uary 4.  1977.  he  or  she  has  made  sub- 
stantial legal  and  financial  commit- 
ments in  relation  to  the  operation  for 
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which   he  or  she  is  applying  for  a 
permit;  or, 

(3)  Not  on  any  lands  subject  to  the 
prohibitions  or  limitations  of  30  CFR 
761.11(a).  (f ).  or  (g);  or 

(4)  Not  within  100  feet  of  the  outside 
right-of-way  line  of  any  public  road. 
except  as  provided  for  in  30  CFR 
761.12(d);  or 

(5)  Not  within  300  feet  from  any  oc- 
cupied dwelling,  except  as  provided  for 
In  30  CFR  761.11(e)  and  761.12(e). 

(e)  The  proposed  operations  will  not 
adversely  affect  any  publicly-owned 
parks  or  places  included  or  eligible  for 
listing  in  the  National  Register  of  His- 
toric Places,  except  as  provided  for  in 
30  CPR  761.11(c). 

(f )  For  operations  involving  the  sur- 
face mining  of  coal  where  the  private 
mineral  estate  to  be  mined  has  been 
severed  from  the  private  surface 
estate,  the  applicant  has  submitted  to 
the  regulatory  authority  the  documen- 
tation required  under  30  CFR 
778.15(b)  or  782.15(b). 

(g)  The  applicant  has  either— 

(1)  Submitted  the  proof  required  by 
Section  786.17(cXl);  or 

(2)  Made  the  demonstration  required 
by  Section  786.17(cK2). 

(h)  The  applicant  has  submitted 
proof  that  all  reclamation  fees  re- 
quired by  Subchapter  R  of  this  Chap- 
ter have  been  paid. 

(1)  The  applicant  or  the  operator,  if 
other  than  the  applicant,  does  not 
control  and  has  not  controlled  mining 
operations  with  a  demonstrated  pat- 
tern of  willful  violations  of  the  Act  of 
such  nature,  duration,  and  with  such 
resulting  irreparable  damage  to  the 
environment  as  to  indicate  an  intent 
not  to  comply  with  the  provisions  of 
the  Act. 

(J)  S\irface  coal  mining  and  reclama- 
tion operations  to  be  performed  under 
the  permit  will  not  be  Inconsistent 
with  other  such  operations  anticipated 
to  be  performed  In  areas  adjacent  to 
the  proposed  permit  area. 

(k)  The  applicant  will  submit  the 
performance  bond  or  other  equivalent 
guarantee  required  under  Subchapter 
J  and  the  regulatory  program,  prior  to 
the  issuance  of  the  permit. 

(1)  The  applicant  has,  with  respect  to 
both  prime  farmland  and  aUuvial 
valley  floors  obtained  either  a  nega- 
tive determination  or  satisfied  the  re- 
quirements of  30  CFR  785.17  and 
785.19. 

(m)  The  proposed  postmlnlng  land 
use  of  the  permit  area  has  been  ap- 
proved by  the  regulatory  authority  in 
accordance  with  the  requirements  of 
30  CFR  816.133  or  817.133. 

(n)  The  regulatory  authority  has 
made  all  specific  approvals  required 
under  Sulxhapter  K  of  this  Chapter. 

(o)  The  regulatory  authority  has 
found  that  the  activities  would  not 
affect  the  continued  existence  of  en- 


dangered or  threatened  species  or 
result  In  the  destruction  or  adverse 
modification  of  their  critical  habitats 
as  determined  under  the  Endangered 
Species  Act  of  1973  (16  USC  Sec.  1531 
et  seq.). 

J7M.21.    Criteria  for  permit  approval  or 
denial:  Existing  •tnicture*. 

(a)  No  application  for  a  permit  or  re- 
vision which  proposes  to  use  an  exist- 
ing structure  in  connection  with  or  to 
facilitate  the  proposed  surface  coal 
mining  and  reclamation  operation 
shall  be  approved,  unless  the  applicant 
demonstrates  and  the  regulatory  au- 
thority finds,  in  writing,  on  the  basis 
of  information  set  forth  in  the  com- 
plete application  that— 

(1)  If  the  applicant  proposes  to  use 
an  existing  structure  in  accordance 
with  exemption  provided  in  30  CFR 
701.11(cMlKl)— 

(I)  The  structure  meets  the  perform- 
ance standards  of  the  act  and  Sub- 
chapter K  of  this  Chapter,  and 

(ii)  No  significant  harm  to  the  envi- 
ronment or  public  health  or  safety  will 
result  from  use  of  the  structure. 

(2Ki)  If  the  applicant  proposes  to 
use  an  existing  structure  in  accordance 
with  the  exemption  provided  in 
701.11(cKlKll). 

(A)  The  structure  meets  the  per- 
formance standards  of  the  act  and 
Subchapter  B  of  this  Chapter; 

(B)  No  significant  harm  to  the  envi- 
ronment or  public  health  or  safety  will 
result  from  use  of  the  structure;  and 

(C)  The  performance  standards  of 
Subchapter  B  of  this  Chapter  are  at 
least  as  stringent  as  the  performance 
standards  of  Subchapter  K  of  this 
Chapter. 

(II)  If  the  regulatory  authority  finds 
that  the  structure  meets  the  criteria 
of  Paragraphs  (bKlKl)  and  (11)  of  this 
Section,  but  does  not  meet  the  crite- 
rion of  Paragraph  (bKlKlli)  of  this 
Section,  the  regulatory  authority  shall 
require  the  applic^uit  to  submit  a  com- 
pliance plan  for  modification  or  recon- 
struction of  the  structure  and  shall 
find  prior  to  the  Issuance  of  the 
permit  that— 

(A)  The  modification  or  reconstruc- 
tion of  the  structure  will  bring  the 
structure  into  compliance  with  the 
design  and  performance  standards  of 
Subchapter  K  of  this  Chapter  as  soon 
as  possible,  but  not  later  than  six 
months  after  issuance  of  the  permit; 

(B)  The  risk  of  harm  to  the  environ- 
ment or  to  public  health  or  safety  is 
not  significant  during  the  period  of 
modification  or  recovwftruction;  and 

(C)  The  applicant  will  monitor  the 
structure  to  determine  compliance 
with  the  performance  standards  of 
Subchapter  K  of  this  Chapter. 

(b)  Should  the  regulatory  authority 
find  that  the  existing  structure  cannot 
be  reconstructed  without  causing  sig- 


nificant harm  to  the  environment  or 
public  health  or  safety,  the  applicant 
will  be  required  to  abandon  the  exist- 
ing structure.  The  structure  shall  not 
be  used  for  or  to  facilitate  surface  coal 
mining  operations  after  the  effective 
date  of  issuance  of  the  permanent  reg- 
ulatory program  permit.  At)andon- 
ment  of  the  structure  shall  proceed  on 
a  schedule  approved  by  the  regulatory 
authority.  In  compliance  with  30  CFR 
816.132  or  817.132. 

S  786.23    Permit    approTal    or    denial    ac- 
tions. 

(a)  The  regulatory  authority  shall 
approve,  require  modification  of.  or 
deny  all  applications  for  permits 
under  regulatory  programs  on  the 
basis  of — 

(1)  Complete  applications  for  per- 
mits and  revisions  or  renewals  thereof; 

(2)  Public  participation  as  provided 
for  in  this  Subchapter; 

(3)  Compliance  with  any  applicable 
provisions  of  30  CFR  785;  and 

(4)  Processing  and  review  of  applica- 
tions as  required  by  this  Part. 

(b)  The  regulatory  authority  shall 
take  action  as  required  imder  Para- 
graph (a)  of  this  Section,  within  the 
following  times— 

(1)  Initiation  of  regmlatory  pro- 
grama.  Except  as  provided  for  In  Para- 
graph (bK3)  of  this  Section  and  30 
CFR  771.13,  a  complete  application 
submitted  to  the  regulatory  authority 
within  the  time  required  by  30  CFR 
771.21(a)(1)  shall  be  processed  by  the 
regulatory  authority  so  that  an  appli- 
cation is  approved  or  denied— 

(1)  Within  eight  months  after  the 
date  of  approval  of  a  regulatory  pro- 
gram, unless  a  State  or  its  regulatory 
authority  Is  specifically  enjoined  from 
submitting  a  State  program,  or  the 
regulatory  authority  Is  specifically  en- 
joined from  implementing  a  regula- 
tory program  but  in  no  case  later  than 
February  3,  1981;  and, 

(11)  If  an  Informal  conference  has 
been  held  pursuant  to  30  CFR  786.14. 
within  60  days  from  the  close  of  the 
conference. 

(2)  Svbseouent  operation  of  regula- 
tory programs.  Except  as  provided  for 
in  Paragraph  (bK3)  of  this  Section,  a 
complete  application  submitted  to  the 
regulatory  authority  after  the  time  re- 
quired in  30  CTFR  771.21(aKl)  and  in 
accordance  with  30  CFR  771.21(b) 
shall  be  processed  by  the  regulatory 
authority,  so  that  an  application  is  ap- 
proved or  denied  within  the  following 
times: 

(I)  If  an  informal  conference  has 
been  held  under  Section  786.14.  within 
60  days  of  the  close  of  the  conference; 
or 

(II)  If  no  Informal  conference  has 
been  held  under  30  CFR  786.14.  thei\ 
within  a  reasonable  time  after  the  re- 
ceipt by  the  regiilatory  authority  of 
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the  complete  application.  The  regula- 
tory authority  shall  determine  the 
time  for  processing  and  shaU  establish 
provisions  for  the  processing  time  in 
the  regulatory  program,  taking  into 
account— 

(I)  The  time  needed  for  proper  inves- 
tigation of  the  proposed  permit  and 
adjacent  areas; 

(II)  The  complexity  of  the  applica- 
tion; and 

(ill)  Whether  written  objections  to 
or  comments  on  the  complete  applica- 
tion have  been  filed  with  the  regiila- 
tory  authority. 

(3)  Notwithstanding  any  of  the  fore- 
going provisions  of  this  Section,  no 
time  limit  vmder  the  Act  or  this  Sec- 
tion requiring  the  regiilatory  authori- 
ty to  act  shall  be  considered  expired 
from  the  time  the  regulatory  authori- 
ty initiates  a  proceeding  under  30  CFR 
786.17(d)  until  the  final  decision  of  the 
hearing  body. 

(c)  If  an  Informal  conference  is  held 
under  Section  786.14,  the  regulatory 
authority  shall  give  Its  written  find- 
ings to  the  permit  applicant  and  to 
each  person  who  is  a  party  to  the  con- 
ference, approving,  modifying  or  deny- 
ing the  application  in  whole,  or  in 
part,  and  stating  the  specific  reasons 
therefor  in  the  decision. 

(d)  If  no  such  Informal  conference 
has  been  held,  the  regulatory  authori- 
ty shall  give  its  written  findings  to  the 
permit  applicant,  approving,  modify- 
ing or  denjring  the  application  In 
whole,  or  in  part,  and  stating  the  spe- 
cific reasons  in  the  decision. 

(e)  Simultaneously,  the  regulatory 
authority  shall— 

(1)  Give  a  copy  of  its  decision  to: 

(1)  Each  person  and  government  offi- 
cial who  filed  a  written  objection  or 
comment  with  respect  to  the  applica- 
tion; and 

(11)  The  Regional  Director  together 
with  a  copy  of  any  permit  issued,  if 
the  regulatory  authority  is  a  state 
agency;  and 

(2)  Publish  a  summary  of  its  decision 
in  a  newspaper  or  similar  periodical  of 
general  circulation  In  the  general  area 
of  the  proposed  operation. 

(f )  Within  10  days  after  the  granting 
of  a  permit,  including  the  filing  of  the 
performance  bond  or  other  equivalent 
quarantee  which  complies  with  Sub- 
chi^ter  J  of  this  Chapter,  the  regula- 
tory authority  shall  notify  the  local 
government  officials  iB  the  local  politi- 
cal subdivision  in  which  the  area  of 
land  to  be  affected  is  located  that  a 
permit  has  been  issued  and  shall  de- 
scribe the  location  of  the  lands  within 
the  permit  area. 

9  786.25    Permit  terms. 

(a)  Each  permit  shall  be  issued  for  a 
fixed  term  not  to  exceed  5  years.  A 
longer  fixed  permit  term  may  be 
granted,  if— 
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(1)  The  application  is  full  and  com- 
plete for  the  specified  longer  term; 
and 

(2)  The  applicant  shows  that  a  speci- 
fied longer  term  Lb  reasonably  needed 
to  allow  the  applicant  to  obtain  neces- 
sary financing  of  equipment  and  the 
opening  of  the  operation,  and  this 
need  is  confirmed.  In  writing,  by  the 
applicant's  proposed  source  for  the  fi- 
nancing. 

(b)  (1)  A  permit  shall  terminate.  If 
the  permittee  has  not  begun  the  sur- 
face coal  mining  and  reclamation  oper- 
ation covered  by  the  permit  within  3 
years  of  the  issuance  of  the  permit. 

(2)  The  regulatory  authority  may 
grant  reasonable  extensions  of  time 
for  commencement  of  these  oper- 
ations, upon  receipt  of  a  written  state- 
ment showing  that  such  extensions  of 
time  are  necessary,  if— 

(I)  Litigation  precludes  the  com- 
mencement or  threatens  substantial 
economic  loss  to  the  permittee,  or 

(II)  There  are  conditions  beyond  the 
control  and  without  the  fault  or  negli- 
gence of  the  permittee. 

(3)  With  respect  to  coal  to  be  mined 
for  use  in  a  synthetic  fuel  facility  or 
specified  major  electric  generating  fa- 
cility, the  permittee  shall  be  deemed 
to  have  commenced  surface  mining  op- 
erations at  the  time  that  the  construc- 
tion of  the  synthetic  fuel  or  generat- 
ing facility  is  initiated. 

(4)  Extensions  of  time  granted  by 
the  regulatory  authority  under  this 
paragraph  shaU  be  specifically  set 
forth  In  the  permit  and  notice  of  the 
extension  shall  be  made  to  the  public. 

(c)  Permits  may  be  suspended,  re- 
voked, or  modified  by  the  regulatory 
authority,  in  accordance  with  30  CFR 
785.13,  785.15.  785.16,  785.liB.  788.11. 
and  Subchapter  L  of  this  Chapter. 

$786.27    Conditions    of    permits:    General 
and  right  of  entry. 

Each  permit  Issued  by  the  regula- 
tory authority  shall  ensure  that— 

(a)  E:xcept  to  the  extent  that  the 
regulatory  authority  otherwise  directs 
in  the  permit  that  specific  actions  be 
taken,  the  permittee  shall  conduct  all 
surface  coal  mining  and  reclamation 
operations  as  described  in  the  com- 
plete application;  and. 

(b)  The  permittee  shall  allow  the  au- 
thorized representatives  of  the  Secre- 
tary, Including,  but  not  limited  to.  in- 
spectors and  fee  compliance  officers, 
and  the  State  regulatory  authority, 
without  advance  notice  or  a  search 
warrant,  upon  presentation  of  appro- 
priate credentials,  and  without  delay. 
to— 

(1)  Have  the  rights  of  entry  provided 
for  in  30  CFR  840.12  and  842.13;  and. 

(2)  Be  accompanied  by  private  per- 
sons for  the  purpose  of  conducting  an 
inspection  in  accordance  with  30  CPR 
842.  when  the  inspection  is  In  response 
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to  an  alleged  violation  reported  to  the 
regiilatory  authority  by  the  private 
person. 

(c)  The  permittee  shall  conduct  sur- 
face coal  ttilnlng  and  reclamation  oper- 
ations only  on  those  lands  specifically 
designated  on  the  maps  submitted 
under  30  CFR  779-780  or  783-784  and 
approved  for  the  term  of  the  permit 
and  which  are  subject  to  the  perform- 
ance bond  or  other  equivalent  guaran- 
tee in  effect  pursuant  to  Subchapter  J. 

f78C29    Conditiona   of  permitK   Eniiroa- 
meat,  public  health,  and  safety. 

Each  permit  issued  by  the  regula- 
tory authority  shall  ensiire  and  con- 
tain specific  conditions  requiring  that 
the— 

(a)  Permittee  shall  take  all  possible 
steps  to  minimize  any  adverse  Impact 
to  the  environment  or  public  health 
and  safety  resulting  from  noncompli- 
ance with  any  term  or  condition  of  the 
permit,  including,  but  not  limited  to: 

(1)  Any  accelerated  or  additional 
monitoring  necessary  to  determine  the 
nature  and  extent  of  noncompliance 
and  the  resiilts  of  the  noncompliance: 

(2)  Immediate  implementation  of 
measures  necessary  to  comply:  and 

(3)  Warning,  as  soon  as  possible 
after  learning  of  such  noncompliance, 
any  person  whose  health  and  safety  Is 
In  imminent  danger  due  to  the  non- 
compliance. 

(b)  The  permittee  shaU  dispose  of 
solids,  sludge,  filter  backwash,  or  pol- 
lutants removed  in  the  course  of  treat- 
ment or  control  of  waters  or  emissions 
to  the  air  in  the  manner  required  by 
Subchapter  K  of  this  Chapter,  the 
regulatory  program,  and  which  pre- 
vents violation  of  any  other  applicable 
State  or  Federal  law. 

(c)  The  permittee  shall  conduct  its 
operations— 

( 1 )  In  accordance  with  any  measures 
specified  in  the  permit  u  necessary  to 
prevent  significant,  imminent  environ- 
mental hann  to  the  health  or  safety  of 
the  public:  and. 

(2)  Utilizing  any  methods  specified 
in  the  permit  by  the  regulatory  au- 
thority in  approving  alternative  meth- 
ods of  compliance  with  the  perform- 
ance standards  of  the  Act  and  the  reg- 
ulatory program,  in  accordance  with 
the  provisions  of  the  Act.  30  CFR 
786.19<m).  and  Subchapter  K. 
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BY  REGULATORY  AUTHORITY  ON 
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717.13  Judicial  review. 
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AuTRoamr:  Sees.  103.  301.  601.  503.  504. 
500.  511.  512.  514.  and  520.  Pub.  L.  95-«7  (30 
VB.C.  Sections  1303.  1211.  1251.  1253,  1254. 
1250.  1201.  1203.  1204  and  1370). 

( 787.1     Scope. 

This  Part  provides  the  minimum  re- 
quirements for  the  Secretary's  approv- 
al of  regulatory  program  provisions 
for  administrative  and  Judicial  review 
of  coal  exploration  approval  applica- 
tions and  permit  decisions  by  the  regu- 
latory authority,  or  the  failure  of  the 
regulatory  authority  to  act  on  applica- 
tions for  coal  exploration  approval  or 
permits. 

f  787  J     Objectives 

The  objectives  of  this  Part  are  to 
provide  for  timely  and  thorough 
review  by  administrative  and  Judicial 
bodies  under  regulatory  programs  on 
decisions  of  and  failures  to  act  by  reg- 
ulatory authorities  under  this  Sub- 
chapter. 

S  787.11     Administrative  review. 

(a)  Within  30  days  after  the  appli- 
cant or  permittee  is  notified  of  the 
final  decision  of  the  regulatory  au- 
thority concerning  the  application  for 
a  permit,  revision  or  renewal  thereof, 
permit,  application  for  transfer,  sale, 
or  assignment  of  rights,  or  concerning 
an  application  for  coal  exploration 
under  30  CFR  776.14.  the  applicant, 
permittee  or  any  person  with  an  inter- 
est which  is  or  may  be  adversely  af- 
fected may  request  a  hearing  on  the 
reasons  for  the  final  decision  in  ac- 
cordance with  this  Section. 

(b)  State  protrranu. 

(1)  The  regulatory  authority  shall 
commence  the  hearing  within  30  days 
of  such  request.  This  hearing  shall  be 
of  record,  adjudicatory  in  nature,  and 
no  person  who  presided  at  an  informal 
conference  under  30  CFR  788.14  shall 
either  preside  at  the  hearing,  or  par- 
ticipate in  the  decision  following  the 
hearing,  or  in  any  administrative 
appeal  therefrom. 

(2)  The  regxilatory  authority  may, 
under  such  conditions  as  it  may  pre- 
scribe, grant  such  temporary  relief  as 
it  deems Tipproprlate,  pending  final  de- 
termination of  the  proceeding.  If: 

(i)  All  parties  to  the  proceeding  have 
been  notified  and  given  an  opportuni- 
ty to  be  heard  on  a  request  for  tempo- 
rary relief: 

(11)  The  person  requesting  that  relief 
shows  that  there  is  a  substajitial  likeli- 
hood that  he  or  she  will  prevail  on  the 
merits  of  the  final  determination  of 
the  proceeding:  and 

(ill)  The  relief  is  not  to  affect  ad- 
versely the  public  health  or  safety,  or 
cause  significant,  imminent  environ- 
mental harm  to  land,  air,  or  water  re- 
sources: and 

(Iv)  The  relief  sought  is  not  the  issu- 
ance of  a  permit  where  a  permit  has 


been  denied,  in  whole  or  In  part,  by 
the  regulatory  authority. 

(3K1)  For  the  purpose  of  such  hear- 
ing, the  hearing  authority  may  admin- 
ister oaths  and  affirmations,  subpoena 
witnesses  written,  or  printed  materi- 
als, compel  attendance  of  witnesses  or 
production  of  those  materials,  compel 
discovery,  and  take  evidence,  includ- 
ing, but  not  limited  to,  site  inspections 
of  the  land  to  be  siffected  and  other 
surface  coal  mining  and  reclamation 
operations  carried  on  by  the  applicant 
in  the  general  vicinity  of  the  proposed 
operations. 

(11)  A  verbatim  record  of  each  public 
hearing  required  by  this  Section  shall 
be  made,  and  a  transcript  made  availa- 
ble on  the  motion  of  any  party  or  by 
order  of  the  hearing  authority. 

(ill)  Ex  parte  contacts  between  rep- 
resentatives of  the  parties  before  the 
hearing  authority  and  the  hearing  au- 
thority shall  be  prohibited. 

(4)  Within  30  days  after  the  close  of 
the  record,  the  hearing  authority  shall 
issue  and  furnish  the  applicant,  and 
each  person  who  participated  in  the 
hearing,  with  the  written  findings  of 
fact,  conclusions  of  law,  and  order  of 
the  hearing  authority  with  respect  to 
the  appeal. 

(5)  The  burden  of  proof  at  such 
hearings  shall  be  on  the  party  seeking 
to  reverse  the  decision  of  the  regula- 
tory authority. 

(c)  Federal  and  FedLeral  Lands  Pro- 
ffTXimt. 

All  hearings  on  applications  for  per- 
mits, revisions,  renewals  thereof,  per- 
mits, applications  for  transfer,  sale  or 
assignment  of  rights  granted  under 
permits,  and  applications  for  coal  ex- 
ploration approval  shall  be  of  record 
and  governed  by  5  U.S.C.  Section  654 
and  43  CFR  Part  4. 

S  787.12     Judicial  review. 

(a)  Any  applicant  or  any  person  with 
an  interest  which  is  or  may  be  adverse- 
ly affected  and  who  has  participated 
In  the  administrative  proceedings  as 
an  objector  shall  have  the  right  to 
appeal  as  provided  in  Paragraph  (b)  of 
this  Section,  if — 

(1)  The  applicant  or  person  is  ag- 
grieved by  the  decision  of  the  hearing 
authority  In  an  administrative  review 
proceeding  conducted  pursuant  to  Sec- 
tion 787.11,:  or, 

(2)  Either  the  regulatory  authority 
or  the  hearing  authority  for  adminis- 
trative review  under  Section  787.11 
falls  to  act  within  time  limits  specified 
in  the  Act,  this  Subchapter,  or  the  reg- 
ulatory program,  whichever  applies. 

(b)  (1)  State  programs.  Action  of  the 
regulatory  authority  or  hearing  au- 
thority identified  in  Paragraph  (a)  of 
this  Section  shall  be  subject  to  Judicial 
review  by  a  court  of  competent  Juris- 
diction, as  provided  for  in  the  State 
program,  but  the  availability  of  such 


review  shall  not  be  construed  to  limit 
the  operation  of  the  rights  established 
in  Section  520  of  the  Act. 

(2)  Federal  programs  and  Federal 
lands  programs.  The  action  of  the  reg- 
ulatory authority  or  hearing  authority 
Identified  in  Paragraph  (a)  of  this  Sec- 
tion is  subject  to  Judicial  review  by  the 
United  SUtes  District  Court  for  the 
district  in  which  the  coal  exploration 
or  surface  coal  mining  and  reclama- 
tion operations  is  or  would  be  located, 
in  the  time  and  manner  provided  for 
in  Section  526  (a)(2)  and  (b)  of  the 
Act.  The  availlbillty  of  such  review 
shall  not  be  considered  to  limit  the  op- 
erations of  rights  established  in  Sec- 
tion 520  of  the  Act. 


PART  788— PERMIT  REVIEWS,  REVI- 
SIONS, AND  RENEWALS,  AND 
TRANSFER,  SALE,  AND  ASSIGN- 
MENT OF  RIGHTS  GRANTED  UNDER 
PERMITS 

Sec. 

788.1     Scope. 

788  2    Objectives. 

78fi  3    Responsibilities. 

788.5    Definitions. 

788.11  Reg:ulatory  authority  review  of  out- 
standing permits. 

788.12  Permit  revisions. 

788.13  Permit  renewals:  Oeneral  require- 
ments. 

788.14  Permit  renewals:  Applications. 

788.15  Permit  renewals:  Terms. 

788.16  Permit  renewals:  Approval  or 
denial. 

788.17  Transfer,  assignment,  or  sale  of 
permit  rights:  General  requirements. 

788.18  Transfer,  assignment,  or  sale  of 
permit  rights:  Obtaining  approval. 

788.19  Requirements  for  new  permits  for 
persons  succeeding  to  rights  granted 
under  a  permit. 

AoTHORmr:  Sees.  101,  102.  201,  501,  503, 
504.  506,  507.  508.  509.  510.  511.  513,  514.  SIS, 
516.  517.  519,  521.  522(e)  and  526(f),  Pub.  L. 
95  87  (30  U.S.C.  Sees.  1202,  1211,  1251.  1253. 
1254,  1256.  1257,  1258.  1259.  1260.  1261.  1263. 
1264.  1265,  1266.  1269.  1271,  1272(e)  and 
1276(f)>. 

S  788.1     Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions f  or— 

(a)  Revisions  to  and  affirmative  peri- 
odic review  of  permits  previously 
issued  by  the  regulatory  authority: 

(b)  Renewal  of  permits  previously 
issued  by  the  regulatory  authority: 
and 

(c)  Transfer,  sale,  or  assignment  of 
rights  granted  under  permits  previous- 
ly issued  by  the  regulatory  authority. 

9  788.2    Objectives. 

The  objectives  of  this  Part  are  to— 
(a)  Provide  prcx^dures  for  the  regu- 
latory authority  to  review,  revise,  and 
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renew  permits  under  a  regulatory  pro- 
gram: and 

(b)  Provide  procedures  for  transfer, 
sale,  or  assigiunent  of  rights  granted 
in  permits  imder  a  regulatory  pro- 
gram. 

S  788.3     ResponsibiliUes. 

The  regulatory  authority  shall— 

(a)  Ensure  that  permits  are  revised 
prior  to  changes  in  surface  coal  mining 
and  reclamation  operations: 

(b)  Ensure  that  all  permits  are  regu- 
larly reviewed  to  determine  that  sur- 
face coal  mining  and  reclamation  oper- 
ations under  these  permits  are  con- 
ducted in  compliance  with  the  Act, 
this  CJhapter,  and  the  regulatory  pro- 
gram; 

(c)  Effectively  review  and  act  on  ap- 
plications to  renew  existing  permits,  in 
a  timely  maimer,  to  ensure  that  sur- 
face coal  mining  and  reclamation  oper- 
ations continue,  if  they  comply  with 
the  Act.  this  Chapter,  and  the  regula- 
tory program:  and, 

(d)  Ensure  that  no  person  conducts 
surface  coal  mining  and  reclamation 
operations,  through  the  transfer,  sale, 
or  assignment  of  rights  granted  under 
permits,  without  the  prior  approval  of 
the  regulatory  authority. 

S  788.5    DefiniUons. 

As  used  in  Sections  788.17  through 
788.19— 

Successor  in  interest  means  any 
person  who  succeeds  to  rights  granted 
under  a  permit,  by  transfer,  assign- 
ment, or  sale  of  those  rights. 

Transfer,  assignment,  or  sale  of 
rights  means  a  change  in  ownership  or 
other  effective  control  over  the  right 
to  conduct  surface  coal  mining  oper- 
ations imder  a  permit  issued  by  the 
regulatory  authority. 

S788.il     Regulatory    authority    review    of 
outstanding  permits. 

(a)  (1)  The  regulatory  authority 
shall  review  each  permit  issued  and 
outstanding  under  an  approved  regula- 
tory program  during  the  term  of  the 
permit.  This  review  shall  occur  not 
later  than  the  middle  of  the  permit 
term  and  as  required  by  30  CFR 
785.13.  785.14.  785.16.  and  785.18. 

(2)  For  permits  of  longer  than  five 
year  terms,  a  review  of  the  permit 
shall  be  no  less  frequent  than  the 
permit  midterm  or  every  five  years, 
whichever  is  more  frequent. 

(b)  After  this  review,  the  regulatory 
authority  may,  by  order,  require  rea- 
sonable revision  or  modification  of  the 
permit  provisions  to  ensure  (jompli- 
ance  with  the  Act.  this  Chapter,  and 
the  regulatory  program. 

(c)  Copies  of  the  decision  of  the  reg- 
ulatory authority  shaU  be  sent  to  the 
permittee. 

(d)  Any  order  of  the  regiilatory  au- 
thority requiring  revision  or  modif  ica- 
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tlon  of  permits  shall  be  based  upon 
written  findings  and  shall  be  subject 
to  the  provisions  for  administrative 
and  Judicial  review  of  30  CFR  787. 

S  788.12    Permit  revisions. 

(a)  A  revision  to  a  permit  shall  be 
obtained— 

(1)  For  changes  in  the  surface  coal 
mining  or  reclamation  operations  de- 
scribed in  the  original  application  and 
approved  imder  the  original  permit, 
when  such  changes  constitute  a  sig- 
nificant departure  from  the  method  of 
conduct  of  mining  or  reclamation  op- 
erations contemplated  by  the  original 
permit.  Each  regulatory  authority 
shall  provide  parameters  in  the  regula- 
tory program  to  determine  what 
changes  shall  constitute  significant  de- 
partures as  used  herein. 

(2)  When  required  by  an  order 
issued  under  30  CFR  788.11; 

(3)  In  order  to  continue  operation 
after  the  cancellation  or  material  re- 
duction of  the  liability  insurance 
policy,  capability  of  self-insurance, 
performance  Iwnd,  or  other  equivalent 
guarantee  upon  which  the  original 
permit  was  Issued;  or 

(4)  As  otherwise  required  under  the 
regulatory  program. 

(b)  The  application  for  revision  shall 
be  filed  in  accordance  with  the  foUow- 
ing: 

(1)  The  permittee  shall  submit  the 
Implication  to  the  regulatory  authori- 
ty within  the  time  provided  for  by  30 
CFR  771.21(bK3); 

(2)  The  scale  or  extent  of  permit  ap- 
plication information  requirements 
and  procedures,  including  notice  and 
hearings,  applicable  to  revision  re- 
quests shall  be  as  provided  in  the  par- 
ticular regulatory  program.  Any  appli- 
cation for  a  revision  which  proposes 
significant  alterations  in  the  oper- 
ations described  in  the  materials  sub- 
mitted in  the  application  for  the  origi- 
nal permit  under  30  CFR  778,  779,  780, 
781,  782,  783.  or  785  or  in  the  condi- 
tions of  the  original  permit,  shall,  at  a 
minimum,  be  subject  to  the  require- 
ments of  30  CFR  786  and  787. 

(c)  The  regulatory  authority  shall 
approve  or  disapprove  the  complete 
application  for  revision,  in  accordance 
with  the  requirements  of  30  CFR  786, 
within  a  reasonable  time  as  estab- 
lished in  the  particular  regulations  for 
the  regulatory  program. 

(d)  Any  extensions  to  the  area  cov- 
ered by  a  permit,  except  for  incidental 
boundary  revisions,  shall  be  made  by 
application  for  a  new  permit  and  shall 
not  be  approved  under  this  Part. 

S  788.13    Permit  renewals:  General  require- 
ments. 

(a)  Any  valid,  existing  permit  issued 
pursuant  to  a  regulatory  program 
shall  carry  with  it  the  right  of  succes- 
sive renewal  upon  expiration  of  the 
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term  of  the  permit.  In  accordance  with 
Sections  788.14-788.16.  Successive  re- 
newal shall  be  available  only  for  those 
areas  which  were  specifically  approved 
by  the  regulatory  authority  on  the  ap- 
plication for  the  existing  permit  as 
within  the  boundaries  of  the  permit. 

(b)  Permit  renewal  shall  not  be 
available  for  conducting  surface  coal 
mining  and  reclamation  operations  on 
lands  beyond  the  boundaries  of  the 
permit  area  approved  under  the  exist- 
ing permit.  Approval  of  permits  to 
conduct  operations  on  these  lands,  in- 
cluding, but  not  limited  to.  any  re- 
mainder of  the  mine  plan  area  de- 
scribed in  the  application  for  the  ex- 
isting permit,  shall  be  obtained  in  ac- 
cordance with  Section  788.14(bK2). 

9  788.14     Permit   rencwaU:    Completed   ap- 
plicatlona. 

(a)  Contents.  Complete  applications 
for  renewals  of  a  permit  shall  be  made 
within  the  time  prescribed  by  30  CFR 
771.21(b)(2).  Renewal  applications 
shall  be  in  a  form  and  with  contents 
required  by  the  regulatory  authority 
under  the  regiilatory  program  and  In 
accordance  with  Paragraph  (bK2)  of 
this  Section,  including  at  a  minimum, 
the  following: 

(DA  statement  of  the  name  and  ad- 
dress of  the  permittee,  the  term  of  the 
renewal  requested,  the  permit  number, 
and  a  description  of  any  changes  to 
the  matters  set  forth  In  the  original 
application  for  a  permit  or  prior 
permit  renewal; 

(2)  A  copy  of  the  newspaper  notice 
and  proof  of  publication  of  same 
under  30  CFR  786.11(a);  and, 

(3)  Evidence  that  liability  Insurance 
policy  or  adequate  self-insurance 
under  30  CFR  806.14  will  be  provided 
by  the  applicant  for  the  proposed 
period  of  renewal. 

(b)  Processing  and  review. 

(1)  Complete  applications  for  renew- 
al shall  be  subject  to  the  requirements 
of  public  notification  and  participation 
contained  In  30  CFR  786.11-786.14. 

(2)  If  a  complete  application  for  re- 
newal of  a  permit  Includes  a  proposal 
to  extend  the  mining  and  reclamation 
operation  beyond  the  boundaries  au- 
thorized in  the  existing  permit,  the 
portion  of  the  complete  application 
for  renewal  of  a  valid  permit  which  ad- 
dresses any  new  land  areas  shall  be 
subject  to  the  full  standards  applica- 
ble to  new  permit  applications  under 
the  Act,  30  CFR  771,  778,  779.  780,  782. 
783,  784,  785,  786,  787.  788.  and  789. 
Subchapter  J  of  this  Chapter,  and  the 
regulatory  program. 

(3)  If  the  surface  coal  mining  recla- 
mation operations  authorized  under 
the  original  permit  were  not  subject  to 
the  standards  contained  in  Sections 
510<bK5)  (A)  and  (B)  of  the  Act  and 
Section  785.19  of  this  Subchapter,  be- 
cause the  permittee  complied  with  the 
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exceptions  to  Section  510(bK5)  of  the 
Act.  the  portion  of  the  application  for 
renewal  of  the  permit  which  addresses 
any  new  land  areas  previously  identi- 
fied In  the  reclamation  plan  submitted 
pursuant  to  30  CFR  780  or  784  for  the 
original  permit  shall  not  be  subject  to 
the  standards  contained  in  Sections 
501(bK5)  (A)  and  (B)  of  the  Act  and 
Section  785.19  of  this  Subchapter. 

(4)  Before  fliudly  acting  to  grant  the 
permit  renewal,  the  regulatory  author- 
ity shall  require  any  additonal  per- 
formance bond  needed  by  the  permit- 
tee to  comply  with  the  requirements 
of  Section  788.18(aK4)  to  be  filed  with 
the  regiilatory  authority. 

S  788.15    Permit  renewals:  Terma. 

Any  permit  renewal  shall  be  for  a 
term  not  to  exceed  the  period  of  the 
original  permit  established  under  30 
CFR  786.25. 

9  788.16    Permit     rencwala:     Approval     or 
denial 

(a)  The  regulatory  authority  shall, 
upon  the  basis  of  a  complete  applica- 
tion for  renewal  and  completion  of  all 
procedures  required  under  Sections 
788.14-788.15.  issue  a  renewal  of  a 
permit,  unless  it  is  established  and 
written  findings  by  the  regulatory  au- 
thority are  made  that— 

(1)  The  terms  and  conditions  of  the 
existing  permit  are  not  being  satisfac- 
torily met; 

(2)  The  present  surface  coal  mining 
and  reclamation  operations  are  not  in 
compliance  with  the  environmental 
protection  standards  under  the  Act. 
Subchapter  K  of  this  Chapter,  and  the 
regulatory  program; 

(3)  The  requested  renewal  substan- 
tially Jeopardizes  the  operator's  con- 
tinuing responsibility  to  comply  with 
the  Act,  this  Chapter  and  the  regtila- 
tory  program  on  existing  permit  areas; 

(4)  The  operator  has  not  provided 
evidence  that  any  performance  bond 
required  to  t>e  in  effect  for  the  oper- 
ations will  continue  in  full  force  and 
effect  for  the  proposed  period  of  re- 
newal, as  well  as  any  additional  bond 
the  regulatory  authority  might  re- 
quire pursuant  to  Subchapter  J  of  this 
Chapter,  or, 

(5)  Any  additional  revised  or  updat- 
ed information  required  by  the  regula- 
tory authority  has  not  been  provided 
by  the  applicant. 

(b)  In  determining  whether  to  ap- 
prove or  deny  a  renewal,  the  burden 
shall  be  on  the  opponents  of  renewal. 

(c)  The  regulatory  authority  shall 
send  copies  of  Its  decision  to  the  appli- 
cant, any  persons  who  filed  objections 
or  comments  to  the  renewal,  and  to 
any  persons  who  were  parties  to  any 
Informal  conference  held  on  the 
permit  renewal. 

(d)  Any  person  having  an  Interest 
which  is  or  may  be  adversely  affected 


by  the  decision  of  the  regulatory  au- 
thority shall  have  the  right  to  admin- 
istrative and  Judicial  review  set  forth 
in  30  CFR  787. 

9788.17     Transfer.   BMifrnment,   or  ule  of 
permit  rights:  General  requirement*. 

No  transfer,  assignment,  or  sale  of 
the  rights  granted  under  any  permit 
Issued  pursuant  to  a  regulatory  pro- 
gram shall  be  made  without  the  prior 
written  approval  of  the  regulatory  au- 
thority. In  accordance  with  Sections 
788.17-788.19. 

9  788.18    Trannfer.   amiirnment.  or  tale  of 
permit  riKhta:  Obtaining  approTal. 

(a)  Any  person  seeking  to  sucx^eed  by 
transfer,  assignment,  or  sale  to  the 
rights  granted  by  a  permit  issued 
under  a  regulatory  program  shall, 
prior  to  the  date  of  such  transfer,  as- 
signment or  sale— 

(1)  Obtain  the  performance  bond 
coverage  of  the  original  permittee  by 

(1)  Obtaining  transfer  of  the  original 
bond; 

(11)  Obtaining  a  written  agreement 
with  the  original  permittee  and  all 
subsequent  successors  in  interest  (if 
any)  that  the  bond  posted  by  the  origi- 
nal permittee  and  all  successors  shall 
continue  in  force  on  all  areas  affected 
by  the  original  permittee  and  all  suc- 
cessors, and  supplementing  such  previ- 
ous bonding  with  such  additional  bond 
as  may  be  required  by  the  regulatory 
authority.  If  such  an  agreement  is 
reached,  the  regulatory  authority  may 
authorize  for  each  prevloiis  successor 
and  the  original  permittee  the  release 
of  any  remaining  amount  of  bond  In 
excess  of  that  required  by  the  agree- 
ment; 

(HI)  Providing  sufficient  bond  to 
cover  the  original  permit  In  Its  entire- 
ty from  Inception  to  completion  of  rec- 
lamation operations;  or 

(iv)  Such  other  methods  as  would 
provide  that  reclamation  of  all  areas 
affected  by  the  original  permittee  is 
assiu^d  under  bonding  coverage  at 
least  equal  to  that  of  the  original  per- 
mittee; and 

(2)  Provide  the  regulatory  authority 
with  an  application  for  approval  of 
such  proposed  transfer,  assignment,  or 
sale,  including— 

(i)  The  name  and  address  of  the  ex- 
isting permittee; 

(11)  The  name  and  address  of  the 
person  proposing  to  succeed  by  such 
transfer,  assignment,  or  sale  and  the 
name  and  address  of  that  person's 
resident  agent; 

(ill)  For  surface  mining  activities, 
the  same  Information  as  Is  required  by 
30  CFR  778.13,  778.14.  778.15. 
778.16(c).  778.18  and  778.19  for  appU- 
catlons  for  new  permits  for  those  ac- 
tivities; or 

(iv)  For  underground  mining  activi- 
ties, the  same  information  as  is  re- 


quired by  30  CFR  782.13.  782.14. 
782.15.  782.16(c).  782.18  and  782.19  for 
applications  for  new  permits  for  those 
activities. 

(3)  Obtain  the  written  approval  of 
the  regulatory  authority  for  transfer, 
assignment,  or  sale  of  rights,  according 
to  Paragraph  (c)  of  this  Section. 

(bKl)  The  person  applying  for  ap- 
proval of  such  transfer,  assignment  or 
sale  of  rights  granted  by  a  permit  shall 
advertise  the  filing  of  the  application 
In  a  newspaper  of  general  circulation 
In  the  locality  of  the  operations  In- 
volved, indicating  the  name  and  ad- 
dress of  the  applicant,  the  original 
permittee,  the  number  and  particular 
geographic  location  of  the  permit,  and 
the  address  to  which  written  com- 
ments may  be  sent  under  this  Para- 
graph. 

(2)  Any  person  whose  Interests  are 
or  may  be  adversely  affected,  includ- 
ing, but  not  limited  to.  the  head  of  any 
local.  State  or  Federal  government 
agency  may  submit  written  comments 
on  the  application  for  approval  to  the 
regulatory  authority,  within  the  time 
required  by  the  regulations  of  the  par- 
ticular regulatory  program. 

(c)  The  regulatory  authority  may. 
upon  the  basis  of  the  applicant's  com- 
pliance with  the  requirements  of  Para- 
graphs (a)  and  (b)  of  this  Section, 
grant  written  approval  for  the  trans- 
fer, sale,  or  assignment  of  rights  under 
a  permit.  If  it  first  finds,  in  writing, 
that— 

(1)  The  person  seeking  approval  will 
conduct  the  operations  covered  by  the 
permit  in  accordance  with  the  criteria 
specified  in  30  CFR  785  and  786.19- 
786.21  and  the  requirements  of  the 
Act,  this  Chapter,  and  the  regulatory 
program; 

(2)  The  applicant  has,  in  accordance 
with  30  CFR  788.18(aKl).  submitted  a 
performance  bond  or  other  guarantee 
as  required  by  Subchapter  J  and  at 
least  equivalent  to  the  bond  or  other 
guarantee  of  the  original  permittee; 
and 

(3)  The  applicant  will  continue  to 
conduct  the  operations  Involved  in  full 
compliance  with  the  terms  and  condi- 
tions of  the  original  permit,  unless  and 
until  it  has  obtained  a  new  permit  in 
accordance  with  this  Subchapter  as  re- 
quired in  Section  788.19. 

9  788.19  Requirements  for  new  permits  for 
persons  saceecdlng  to  rights  granted 
under  ■  permit 

(a)  A  successor  in  Interest  to  a  per- 
mittee who  is  able  to  obtain  the  bond 
coverage  of  the  original  permittee  may 
continue  surface  coal  mining  and  rec- 
lamation operations  according  to  the 
approved  mining  and  reclamation  plan 
and  permit  of  the  original  permittee. 

(b)  Pursuant  to  Section  788.18(cK3). 
any  successor  in  Interest  seeking  to 
change  the  conditions  of  mining  or 
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reclamation  OE>eratlons,  or  any  of  the 
terms  or  conditions  of  the  original 
permit  shall— 

(1)  Make  application  for  a  new 
permit  under  30  CFR  771-787.  if  the 
change  Involves  conducting  operations 
outside  the  original  permit  area;  or 

(2)  Make  application  for  a  revised 
permit  under  Section  788.12. 
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SUECHAfTER  H— (RESERVED) 
SUACHAPTER  I— (RESERVED) 

SUftCHAPTER  i—  ROND  AND  INSUtlANa  RE- 
QUIREMENTS FOR  SURFAa  COAt  MINING 
AND  RECLAMATION  OPERAHONS 

PART  800— GENERAL  REQUIREMENTS 
FOR  BONDING  OF  SURFACE  COAL 
MINING  AND  RECLAMATION  OP- 
ERATIONS UNDER  REGULATORY 
PROGRAMS 

800.1  Scope. 

800.2  Objective. 
800.5      Definitions. 

800. 1 1  Requirement  to  file  a  bond. 

800.12  Requirement  to  file  a  certificate  of 
liability  insurance. 

800.13  Regulatory    authority    responsibil- 
ities. 

Aothoritt:  Sees.  102.  201(c).  501(b).  603. 
504,  507.  509.  510.  and  519.  Pub.  L.  95-87,  91 
8Ut.  448.  440.  488,  470,  471.  474.  477.  479. 
480  and  501  (30  U.S.C.  1201,  1211,  1251. 
1253.  1254.  1257.  1259.  and  1269). 

9  800.1     Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions for  bondlfig  and  insuring  surface 
coal  mining  and  reclamation  oper- 
ations. 

9  800.2    Objective. 

The  objective  of  this  Part  Is  to  set 
forth  the  minimum  requirements  and 
responsibilities  for  filing  and  main- 
taining bonds  and  Insurance  for  sur- 
face coal  mining  and  reclamation  oper- 
ations under  regulatory  programs,  in 
accordance  with  the  Act. 

9  800.5    Definitions. 

Surety  bond  means  an  Indemnity 
agreement  in  a  sum  certain  payable  to 
the  regulatory  authority  executed  by 
the  permittee  which  is  supported  by 
the  performance  guarantee  of  a  corpo- 
ration licensed  to  do  business  as  a 
surety  in  the  State  where  the  surface 
or  imderground  coal  mining  operation 
subject  to  the  indemnity  agreement  is 
located. 

Collateral  bond  means  an  indemnity 
agreement  in  a  sum  certain  payable  to 
the  regulatory  authority  executed  by 
the  permittee  and  which  is  supported 
by  the  deposit  with  the  regulatory  au- 
thority of  cash,  ne^tiable  bonds  of 


the  United  States,  State  or  municipal- 
ities, negotiable  certificates  of  deposit 
or  an  Irrevocable  letter  of  credit  of  any 
bank  organized  or  authorized  to  trans- 
act business  In  the  UJ3. 

Self-bond  means  an  indemnity  agree- 
ment in  a  sum  certain  payable  to  the 
regulatory  authority,  executed  by  the 
permittee  and  by  each  individual  and 
business  organization  capable  of  Influ- 
encing or  controlling  the  investment 
or  financial  practices  of  the  permittee 
by  virtue  of  his  authority  as  an  officer 
or  ownership  of  all  or  a  significant 
part  of  the  permittee,  and  supported 
by  agreements  granting  the  regulatory 
authority  a  security  interest  In  real  or 
personal  property  pledged  to  secxire 
performance  by  the  permittee. 

Common-size  comparative  balance 
sheet  means  item  amounts  from  a 
nvmaber  of  the  permittee's  or  appli- 
cant's successive  yearly  balance  sheets 
arranged  side  by  side  in  a  single  state- 
ment followed  by  common-size  per- 
centages whereby:  (1)  the  asset  total  is 
assigned  a  value  of  100  percent;  (2)  the 
total  of  liabilities  and  owner  equity  is 
also  assigned  a  value  of  100  percent; 
and  (3)  each  individual  asset.  llabUity. 
and  owner  equity  Item  is  shown  as  a 
fraction  of  one  of  the  100  percent 
totals. 

Common  size  comparative  income 
statement  means  an  operator's  Income 
statement  amounts  for  a  number  of 
successive  yearly  periods  arranged  side 
by  side  in  a  single  statement  followed 
by  common-size  percentages  whereby 
net  sales  are  assigned  a  100  percent 
value,  and  then  each  statement  item  is 
shown  as  a  percentage  of  net  sales. 

Retained  earnings  means  stockhold- 
er's equity  that  has  arisen  from  re- 
tained assets  from  earnings  in  the 
business.  This  shall  include  only  earn- 
ings from  normal  operations  and  not 
gains  from  such  transactions  as  the 
sale  of  plant  assets  or  investments. 

Working  capital  means  the  excess  of 
the  operator's  current  assets  over  its 
current  liabilities. 

Cumenf  assets  means  cash  and  assets 
that  are  reasonably  expected  to  be  re- 
alized In  cash  or  sold  or  consumed 
within  one  year. 

Current  liabilities  means  debts  or 
other  obligations  that  must  be  paid  or 
liquidated  within  a  short  period  of 
time,  usually  a  year.  This  shall  also  in- 
clude dividends  payable  on  prefeired 
stock  within  one  year. 

Current  ratio  means  the  relation  of 
current  assets  to  current  liabilities. 

Acid-test  ratio  means  the  relation  of 
quick  assets  to  ciurent  liabilities. 

Quick  assets  means  cash  and  current 
assets  that  can  be  quickly  turned  into 
cash. 

Cash  means  (a)  all  cash  Items  except 
cash  (1)  restricted  by  an  agreement,  or 
(2)  described  as  earmarked  for  a  par- 
ticular purpose;  and  (b)  short-term  In- 
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vestments  such  as  stocks,  bonds,  notes, 
and  certificates  of  deposit,  where  the 
Intent  and  ability  to  sell  them  In  the 
near  future  Is  established  by  the  oper- 
ator. 

Liquidity  ratio  means  the  relation 
of  cash  to  ciurent  liabilities. 

Asset  ratio  means  the  relation  of 
total  assets  to  total  liabilities. 

Return  on  investinent  means  the  re- 
lation of- net  profit  for  the  last  yearly 
period  to  endiiig  net  worth. 

Net  xDorth  means  preferred  and 
common  stock,  all  surplus  accounts, 
and  retained  earnings. 

Net  profit  means  the  bottom  line  of 
the  Income  statement  after  taxes,  in- 
cluding taxes  based  on  Income,  adjust- 
ments, all  extra-ordinary  income  and 
expense,  but  before  preferred  and 
common  stock  dividends. 

Capital  assets  means  those  assets 
such  as  land,  buildings  and  equipment 
held  for  use  In  the  production  or  sale 
of  other  assets  or  services. 

f  800. II     Requirement  to  f1l«  a  bond. 

(a)  After  an  application  for  a  new, 
revised  or  renewed  permit  to  conduct 
stirface  coal  mining  and  reclamation 
operations  has  been  approved  under 
Subchapter  O  of  this  Chapter,  but 
before  such  permit  is  Issued,  the  appli- 
cant shall  file  with  the  regulatory  au- 
thority a  performance  bond  payable  to 
the  regulatory  authority.  The  per- 
formance bond  will  be  conditioned 
upon  the  faithful  performance  of  all 
the  requirements  of  the  Act.  this 
Chapter,  the  regulatory  program,  and 
the  provisions  of  the  reclamation  plan 
and  permit.  The  amount,  duration, 
form,  conditions  and  terms  of  the  per- 
formance bond  shall  conform  to  30 
CFR  Parts  805  and  806. 

(b)  An  operator  shall  not  disturb 
siirface  acreage  or  extend  any  under- 
ground shafts,  tunnels  or  operations 
prior  to  receipt  of  approval  from  the 
regiilatory  authority  of  a  performance 
bond  covering  the  surface  acreage  to 
be  affected. 

(1)  Liability  on  the  performance 
bond  shall  cover  all  surface  coal 
mining  and  reclamation  operations  to 
be  conducted  within  the  permit  area 
during  the  life  of  the  mine.  After  the 
amount  of  the  bond  has  been  deter- 
mined for  the  permit  area  in  accord- 
ance with  30  CFR  Parts  805,  the  per- 
mittee or  applicant  may  either  file- 
CD  The  entire  performance  bond  re- 
quired during  the  term  of  the  permit; 
or 

(11)  An  incremental  bond  schedule 
and  the  new  performance  bond  re- 
quired for  the  first  increment  In  the 
schedule. 

(2)  When  the  operator  elects  to  "In- 
crement" the  amount  of  the  perform- 
ance t>ond  during  the  term  of  the 
permit,  he  shall  identify  the  Initial 
and  successive  incremental  areas  for 
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bonding  on  the  permit  application 
map  submitted  for  approval  as  pro- 
vided In  30  CFR  780.14.  and  shall 
specify  the  proportion  of  the  total 
faiond  amount  required  for  the  term  of 
the  permit  which  will  be  filed  prior  to 
commencing  operations  on  each  Incre- 
mental area.  The  scheduled  amount  of 
each  performance  bond  Increment 
shall  be  filed  in  the  sequence  approved 
in  the  permit,  and  shall  be  filed  with 
the  regulatory  authority  at  least  30 
days  prior  to  the  commencement  of 
surface  coal  mining  and  reclamation 
operations  in  the  next  incremental 
area. 

(c)  The  amount,  duration,  form,  con- 
ditions and  terms  of  the  performance 
bond  shall  conform  to  30  CFR  Parts 
805  and  806. 

$800.12    Requirement  to  flic  a  certificate 
of  liability  Insurance. 

Each  applicant  for  a  permit  shall 
submit  to  the  regulatory  authority,  as 
part  of  the  permit  application— 

(a)  A  certificate  Issued  by  an  insur- 
ance company  authorized  to  do  busi- 
ness in  the  United  States.  The 
amount,  duration,  form,  conditions 
and  terms  of  this  insurance  shall  con- 
form to  30  CFR  806.14:  or, 

(b)  EMdence  that  it  satisfies  applica- 
ble State  or  Federal  self-Insurance  re- 
quirements and  that  self-insurance  for 
liability  is  otherwise  consistent  with  30 
CFR  806.14. 

9800.13    Regulatory  authority  reaponaibil- 
itlcs. 

(a)  The  regulatory  authority  shall 
prescribe  and  furnish  the  form  for 
filing  a  performance  bond. 

(b)  The  regulatory  authority  shall 
prescribe  terms  and  conditions  for  per- 
formance bonds  and  insurance  by  reg- 
ulations which  meet,  at  a  minimum, 
the  requirements  of  Parts  805  and  806. 

(c)  The  regulatory  authority  sl^l 
determine  the  amount  of  the  perform- 
ance bond  required  for  the  permit 
area,  including  adjustments  to  the  ini- 
tial amount  from  time-to-time  as  land 
acreages  in  the  permit  area  are  re- 
vised, or  when  other  relevant  condi- 
tions change  according  to  the  mini- 
mum requirements  of  Section 
805.11(a). 

(d)  The  regulatory  authority  may 
not  accept  a  self-tx>nd  in  lieu  of  a 
surety  or  collateral  bond,  unless  the 
permittee  meets  the  requirements  of 
Section  806.11(b)  and  any  additional 
requirements  in  the  State  or  Federal 
program. 

(e)  The  regulatory  authority  shall 
release  the  permittee  from  his  txind 
and  Insurance  requirements  consistent 
with  30  CFR  Part  807. 

(f)  The  regulatory  authority  shall 
cause  all  or  part  of  a  bond  to  be  for- 


feited consistent  with   30  CFR   Part 
808. 


PART  805— AMOUNT  AND 
DURATION  OF  PERFORMANCE  BOND 

805.1  Scope. 

805.11  Determination  of  tx>nd  amount. 

805.13  Minimum  amount. 

805.13  Period  of  ItabUity. 

805.14  Adjustment  of  amount. 

Authority:  Sees.  102.  301(c).  501(b>.  503, 
504.  507.  508.  509.  510.  515,  and  516.  Pub.  L. 
95-87,  91  SUt.  448.  449,  468.  470.  471,  474. 
478.  479.  480.  491.  and  495  (30  U.8.C.  1201. 
1311.  1251.  1253.  1254.  1257.  1258.  1299.  1280. 
1265.  and  1266). 

9  805.1     Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions for  determining  t)ie  amounts  and 
time  periods  of  liability  for  perform- 
ance bonds  for  surface  coal  mining 
and  reclamation  operations. 

9  805.11     Determination  of  bond  amount 

(a)  The  standard  applied  by  the  reg- 
ulatory authority  in  determining  the 
amount  of  performance  t>ond  shall  be 
the  estimated  cost  to  the  regulatory 
authority  if  it  had  to  perform  the  rec- 
lamation, restoration  and  abatement 
work  required  of  a  person  who  con- 
ducts surface  coal  mining  and  reclama- 
tion operations  under  the  Act,  this 
(Chapter,  the  regulatory  program,  and 
the  permit,  and  such  additional  work 
as  would  be  required  to  achieve  com- 
pliance with  the  general  standards  for 
revegeUtlon  in  Section  816.1 16(bK3) 
or  817.116<bK3)  in  the  event  the  per- 
mittee fails  to  implement  an  approved 
alternative  postmlnlng  land  use  plan 
within  the  two  years  required  by  Sec- 
tion 816.116(bH3Kll)  or 
817.116<bK3KU).  This  amount  shaU  be 
based  on,  but  not  be  limited  to— 

( 1 )  The  estimated  costs  submitted  by 
the  permittee  in  accordance  with  30 
CFR  780.18  and  784.13. 

(2)  The  additional  estimated  costs  to 
the  regulatory  authority  which  may 
arise  from  applicable  public  contract- 
ing requirements  or  the  need  to  bring 
personnel  and  equipment  to  the 
permit  area  after  its  at>andonment  by 
the  permittee  to  perform  reclamation, 
restoration,  and  abatement  work. 

(3)  All  additional  estimated  costs 
necessary,  expedient,  and  Incident  to 
the  satisfactory  completion  of  the  re- 
quirements identified  in  this  para- 
graph. 

(4)  An  additional  amount  based  on 
factors  of  cost  changes  during  the  pre- 
ceding 5  years  for  the  tyi>es  of  activi- 
ties associated  with  the  reclamation  to 
be  performed;  and 


(5)  Such  other  cost  Information  as 
may  be  required  by  or  available  to  the 
regulatory  authority. 

9  805.12    Minimum  amount. 

The  amount  of  the  bond  for  surface 
coal  mining  and  reclamation  oper- 
ations shall  be  $10,000  at  a  minimum, 
for  the  entire  area  under  one  permit 
and  be  sufficient  to  assure  perform- 
ance of  reclamation,  restoration  and 
abatement  work  required  of  a  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  under  the  Act, 
tills  Chapter,  the  regulatory  program, 
and  the  provisions  of  the  permit,  if  the 
work  had  to  be  performed  by  the  regu- 
latory authority  in  the  event  of  for- 
feiture. 

9805.13    Period  of  liablltty. 

(a)  Liability  under  performance 
bond(s)  applicable  to  a  permit  shall 
continue  until  all  reclamation,  restora- 
tion and  abatement  work  required  of 
persons  who  conduct  surface  coal 
mining  and  reclamation  operations 
under  requirements  of  the  Act,  this 
Chapter,  the  regulatory  program  and 
the  provisions  of  the  permit  has  been 
completed,  and  the  permit  terminated 
by  release  of  the  permittee  from  any 
further  liability  in  accordance  with  30 
CFR  Part  807. 

(b)  In  addition  to  the  period  neces- 
sary to  achieve  compliance  with  all  re- 
quirements of  the  Act,  this  chapter, 
the  regulatory  program  and  the 
permit  Including  the  standards  for  the 
success  of  revegetatlon  as  required  by 
30  CFR  816.116  and  817.116,  the 
period  of  liability  under  performance 
bond  shall  continue  for  a  minimum 
period  beginning  with  the  last  year  of 
augmented  seeding,  fertilizing,  irriga- 
tion or  other  work.  The  minimum 
period  of  liability  shall  continue  in 
areas  of  more  than  26.0  inches  average 
annual  precipitation,  for  not  less  than 
five  years  or  In  areas  of  26  Inches  or 
less  average  annual  precipitation,  for 
not  less  than  ten  years.  The  period  of 
liability  shall  t)egln  again  whenever 
augmented  seeding,  fertilizing,  irriga- 
tion or  other  work  is  required  or  con- 
ducted on  the  site  prior  to  bond  re- 
lease. 

(c)  If  the  regulatory  authority  ap- 
proves a  long-term  intensive  agricul- 
tural postmlnlng  land  use,  in  accord- 
ance with  30  CFR  816.133.  the  applica- 
ble 5-  or  10-year  period  of  liability 
shall  commence  at  the  date  of  initial 
planting  for  such  long-term  Inteiwive 
agricultural  land  use. 

(d)  The  regulatory  authority  may, 
upon  a  written  finding,  after  approv- 
ing a  long  term  Intensive  agricultural 
land  use,  grant  an  exception  to  the  re- 
vegetatlon  requirements  of  30  CFR 
816.  but  shall  not  grant  exception  to 
the  period  of  liability  in  this  Section. 


RULES  AND  REGULATIONS 

9  805.14    Adjustment  of  amount 

(a)  The  amount  of  the  performance 
bond  liability  applicability  to  a  permit 
shall  be  adjusted  by  the  regulatory  au- 
thority as  the  acreage  in  the  permit 
area  is  revised,  methods  of  mining  op- 
eration change,  standards  of  reclama- 
tion changes  or  when  the  cost  of 
future  reclamation,  restoration  or 
abatement  work  changes.  The  regula- 
tory authority  shall  notify  the  permit- 
tee of  any  proposed  bond  adjustment 
and  provide  the  permittee  an  opportu- 
nity for  an  Informal  conference  on  the 
adjustment.  The  regulatory  authority 
shall  review  each  outstanding  per- 
formance bond  at  the  time  that  permit 
reviews  are  conducted  under  30  CFTl 
788.11,  and  re-evaluate  those  perform- 
ance bonds  in  accordance  with  the 
standards  in  Section  805.11. 

(b)  A  permittee  may  request  reduc- 
tion of  the  required  performance  bond 
amount  upon  submission  of  evidence 
to  the  regulatory  authority  proving 
that  the  permittee's  method  of  oper- 
ation or  other  circumstances  will 
reduce  the  maximum  estimated  cost  to 
the  regulatory  authority  to  complete 
the  reclamation  responsibllltes  and 
therefore  warrant  a  reduction  of  the 
bond  amount.  The  request  shall  be 
considered  as  a  request  for  partial 
bond  release  In  accordance  with  the 
procedures  of  Part  807  of  this  (Chap- 
ter. 


PART  806— FORM,  CONDrTIONS, 
AND  TERMS  OF  PERFORMANCE 
BONDS  AND  UABILITY  INSURANCE 

Sec. 

806.1  Scope. 

806.1 1  Form  of  the  performance  bond. 

806.12  Terms  and  conditions  of  the  bond. 

806.13  Replacement  of  bonds. 

806.14  Terms  and  conditions  for  liabUity 
insurance. 

AtTTHORirr:  Sees.  102.  201(c),  501(b).  503, 
504.  507(f),  509,  510,  515,  516  and  519,  Pub. 
L.  95-87,  91  SUt  448,  449,  468,  470,  471,  477, 
479,  480.  486.  495,  and  501  (30  n.S.C.  1202, 
1211.  1251,  1253,  1254.  1257,  1259,  1260,  1265. 
1266,  and  1269). 

9806.1     Scope. 

This  Part  establishes  the  minimum 
standards  for  the  Secretary's  approval 
of  regulatory  program  provisions  for 
the  form  of  the  bond  for  surface  coal 
mining  and  reclamation  operations, 
and  the  terms  and  conditions  applica- 
ble to  bonds  and  liability  insurance. 

9  806.11     Form  of  the  performance  bond. 

(a)  The  form  for  the  performance 
bond  shall  be  prescribed  by  the  regula- 
tory authority  in  accordance  with  this 
Section.  The  regulatory  authority 
shall  allow  for  either 

(DA  surety  bond,  or 

(2)  A  collateral  bond. 
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(b)  The  regulatory  authority  may 
accept  a  self-t>ond  from  the  applicant 
under  the  following  conditions: 

(1)  The  applicant  shall  designate  the 
name  and  address  of  a  suitable  agent 
to  receive  service  of  process  in  the 
State  where  the  surface  coal  mining 
operation  Is  located. 

(2)  The  applicant,  or  the  applicant's 
parent  organization  in  the  event  the 
applicant  is  a  subsidiary  corporation. 
has  a  net  worth,  certified  by  a  certi- 
fied public  accountant,  of  no  less  than 
six  times  the  total  amount  of  self -bond 
obligations  on  all  permits  issued  to  the 
applicant  in  the  United  States  for  sur- 
face coal  mining  and  reclamation  oper- 
ations. 

(3)  The  applicant  grants  the  regula- 
tory authority  a  mortgage  or  security 
interest  in  real  or  personal  property 
located  in  the  state  which  shall  have  a 
fair  market  value  equal  to  or  greater 
than  the  obligation  created  under  the 
indenmity  agreement. 

(4)  The  Instrument  creating  such 
mortgage  or  security  interest  shall 
vest  such  interest  in  the  regulatory  au- 
thority so  as  to  secure  the  right  and 
power  in  the  regulatory  authority  to 
immediately  attach  said  property  con- 
current with  the  issuance  of  a  notice 
of  forfeiture  under  30  CFR  Part  808. 
and  to  sell  or  otherwise  dispose  of  the 
property  by  a  public  or  private  trans- 
action, and  to  establish  the  regtilatory 
authority  as  the  sole  secured  creditor 
with  respect  to  such  property,  so  as  to 
assure  the  regulatory  authority  of  a 
preferred  claim  over  all  other  creditors 
in  case  of  bankruptcy.  For  classes  of 
property  with  respect  to  which  a  pre- 
ferred claim  cannot  be  maintained 
against  subsequent  ^pno  fide  purchas- 
ers for  value  under  tine  Uniform  Com- 
mercial Code,  the  instrument  shall  re- 
quire possession  of  the  property  by 
the  regulatory  authority. 

The  property  subject  to  the  security 
interest  shall  not  be  subject  to  any 
conflicting  or  prior  security  interest. 
The  instrument  creating  the  interest 
in  real  property  shall  be  recorded  as 
authorized  for  fee  interests. 

The  instnunent  creating  the  secu- 
rity interest  in  personal  property  shall 
be  recorded  in  accordance  with  and 
otherwise  conform  to  the  require- 
ments of  the  Uniform  Conunercial 
Code  for  perfecting  a  security  interest 
in  the  State.  In  order  for  the  regula- 
tory authority  to  evaluate  the  adequa- 
cy of  the  property  offered  to  satisfy 
this  requirement,  the  applicant  shall 
submit  a  schedule  of  the  real  or  per- 
sonal property  which  will  be  pledged 
to  sectire  the  obligations  under  the  in- 
demnity agreement.  The  schedule 
shall  include— 

(DA  description  of  the  property; 

(11)  The  value  of  the  property.  The 
property  shall  be  valued  at  fair  market 
value  as  determined  by  an  appraisal 
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condiicted  by  appraisers  appointed  by 
the  regtilatory  authority.  The  apprais- 
al shall  be  expeditiously  made,  and  a 
copy  thereof  furnished  to  the  regula- 
tory authority  and  the  permittee.  The 
reasonable  expense  of  the  appraisal 
shall  be  borne  by  the  permittee;  and 

(ill)  Proof  of  the  mortgagor's  posses- 
sion of  and  title  to  the  unencumbered 
real  property  within  the  state  which  is 
offered  to  secure  the  obligations  under 
the  txjnd.  Such  proof  shall  Include— 

(A)  If  the  Interest  arises  under  a 
Federal  or  State  lease,  a  status  report 
prepared  by  an  attorney,  satisfactory 
to  the  regulatory  authority  as  disinter- 
ested and  competent  to  so  evaluate  the 
asset,  and  an  affidavit  from  the  owner 
in  fee  establishing  that  the  leasehold 
could  be  transferred  to  the  regulatory 
authority  upon  forfeiture; 

(B)  If  title  is  in  fee.  a  tiUe  certificate 
or  similar  evidence  of  title  and  encum- 
brances prepared  by  an  abstract  office 
authorized  to  transact  business  within 
the  State  and  satisfactory  to  the  regu- 
latory authority:  and 

(C)  The  property  shall  not  include 
any  lands  in  the  process  of  l>eing 
mined,  reclaimed,  or  the  subject  of 
this  application.  The  operator  may 
offer  any  lands  the  bonds  for  which 
have  t>een  released.  In  addition,  any 
land  used  as  security  shall  not  be 
mined  while  it  is  security. 

(iv)  Proof  the  person  granting  the 
security  interest  holds  possession  of 
and  title  to  personal  property  within 
the  State  which  Is  offered  to  secure 
the  obligation  of  the  permittee  under 
the  bond.  Evidence  of  such  ownership 
shall  be  submitted  in  that  form  satis- 
factory to  the  regulatory  authority. 
The  personal  property  offered  shall 
not  include— 

(A)  Property  in  which  a  security  in- 
terest is  held  by  any  person; 

(B)  Goods  which  the  operator  sells 
in  the  ordinary  course  of  his  business; 

(C)  Fixtures; 

(D)  Securities  which  are  not  negotia- 
ble bonds  of  the  U.S.  Government  or 
general  revenue  bonds  of  the  State; 

(E)  Certificates  of  deposit  which  are 
not  federally  insured  or  where  the  de- 
pository Is  unacceptable  to  the  regula- 
tory authority. 

(5)  The  applicant,  or  the  applicant's 
parent  organization  In  the  event  the 
applicant  is  a  subsidiary  corporation, 
shall  have  demonstrated  to  the  satis- 
faction of  the  regulatory  authority  a 
history  of  financial  solvency  and  con- 
tinuous operation  as  a  business  entity 
for  ten  years  prior  to  filing  the  appli- 
cation. For  purposes  of  this  para- 
graph, such  demonstration  shall  In- 
clude a  financial  statement  in  suffi- 
cient detail  to  cJlow  the  regulatory  au- 
thority to  determine  whether  it  is  rea- 
sonable to  predict  from  the  ownership 
patterns  and  financial  history  of  the 
applicant  that  it  will  be  financially  ca- 
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pable  of  completing  all  reclamation  re- 
quirements throughout  the  life  of  the 
surface  coal  mining  and  reclamation 
operations.  Such  statement  shall  In- 
clude at  the  minimum— 

(I)  Identification  of  operator  by— 

(A)  For  coriKirations.  name,  address, 
telephone  number,  state  of  incorpora- 
tion, principal  place  of  business,  prin- 
cipal office  in  the  state  where  the  op- 
eration is  located,  the  name,  title  and 
authority  of  persons  signing  the  appli- 
cation, and  a  statement  of  authority  to 
do  business  in  the  state  where  the  op- 
eration is  located;  and 

(B)  For  all  other  forms  of  business 
enterprises,  name  address  and  tele- 
phone number  and  statement  of  how 
the  enterprise  Is  organized,  law  of  the 
state  under  which  it  is  formed,  place 
of  business,  and  relationship  and  au- 
thority of  the  person  signing  the  ap- 
plication, and  principal  office  In  the 
State  where  the  operation  Is  located; 

(II)  Estimated  amount  of  bond  likely 
to  be  required  after  approval  of  the 
permit  which  will  be  determined  in  ac- 
cordance with  30  CFR  Part  805.  and 
the  estimated  maximum  liability  likely 
to  be  required  during  the  life  of  the 
mine; 

(ill)  History  of  other  bonds  procured 
by  operator  for  mining  operations  in 
any  State,  including- 

(A)  Names  of  sureties,  if  any.  for 
outstanding  bonds; 

(B)  Amounts  of  outstanding  bonds; 

(C)  Name  of  any  surety  which 
denied  any  bond;  and 

(O)  Unsatisfied  claims  against  any 
bond; 

(iv)  Brief  chronological  history  of 
business  operations  conducted  within 
the  last  10  years  including  information 
showing- 

(A)  Continuous  operations;  and 

(B)  The  Jurisdiction  within  which 
each  such  operation  has  been  conduct- 
ed; 

(V)  A  financial  statement,  includ- 
ing— 

(A)  Audited  financial  statements 
prepared  and  certified  by  a  disinterest- 
ed independent  Certified  Public  Ac- 
countant. All  statements  shall  be  pre- 
pared following  generally  accepted 
principles  of  accounting  and  shall  in- 
clude— 

(DA  common-size  comparative  bal- 
ance sheet  which  shows  assets,  liabil- 
ities, and  owner's  equity  for  ten  years. 
The  regulatory  authority  shall  have 
the  discretion  to  increase  this  length 
of  time  to  any  period  which  is  neces- 
sary to  show  financial  solvency  and 
continuous  operation.  The  common- 
sfsse  comparative  balance  sheet  must 
be  detailed  with  regard  to  owner's 
equity,  especially  retained  earnings,  so 
as  to  set  forth  a  series  of  retained 
earning  statements  showing  the 
changes    that    have    occurred    in    re- 


tained earnings  during  the  required 
period  of  time; 

(2)  A  common-size  comparative 
Income  statement  which  shows  all  rev- 
enues and  expenses  for  ten  years  or 
for  such  longer  time  as  is  required  for 
the  common  size  comparative  balance 
sheet;  and 

(3)  A  statement  of  the  operator's 
working  capital  and  an  analysis  of 
assets  and  liabilities  which  shall  in- 
clude the  following  calculated  for  each 
year  covered  by  the  common-size  com- 
parative balance  sheet  and  Income 
statement- 
CD  A  schedule  showing  the  percent- 
age of  each  classification  of  current 
assets  to  total  current  assets; 

(11)  The  current  ratio: 

(ill)  The  acid-test  ratio; 

(Iv)  The  liquidity  ratio: 

(V)  The  asset  ratio;  and 

(vi)  The  return  on  Investment. 

(4)  In  addition  to  the  above,  all 
ratios  must  be  calculated  with  the 
bond  amount  added  to  the  operator's 
current  or  total  liabilities; 

(5)  A  ratio  of  the  operator's  capital 
assets  subject  to  a  mortgage  or  secu- 
rity Interest  to  those  liabilities  to 
which  the  assets  are  subject.  If  the 
offer  of  real  property  or  collateral  for 
the  t>ond  will  alter  this  ratio,  this  must 
be  Illustrated. 

(B)  A  satisfactory  basis  to  compare 
all  ratios  submitted  pursuant  to  (A) 
above. 

(C)  The  regulatory  authority  shall 
have  the  right  to  challenge,  prohibit, 
or  prescrilw  the  inclusion  of  any  spe- 
cific item  or  the  value  thereof  within 
any  of  the  above  statements  or  ratios. 
If  the  value  is  challenged,  the  regula- 
tory authority  shall  appoint  an  ap- 
praiser or  appraisers  to  value  the  item. 
Any  such  appraisal  shall  be  expedi- 
tiously made,  and  a  copy  thereof  fur- 
nished to  the  regulatory  authority  and 
the  permittee.  The  reasonable  expense 
of  the  appraisers  shall  be  borne  by  the 
operator.  The  findings  of  the  appraisal 
shall  be  final  and  binding. 

(D)  A  final  determination  by  the  in- 
dependent Certified  Public  Account- 
ant regarding  the  operator's  ability  to 
satisfactorily  meet  all  obligations  and 
costs  under  the  proposed  reclamation 
plan  for  the  life  of  the  mine. 

(E)  If  the  regiilatory  authority 
deems  necessary,  evidence  of  financial 
responsibility  through  letters  of 
credit,  or  a  rating  of  securities  Issued 
to  the  applicant  by  a  recognized  na- 
tional securities  rating  company. 

(vi)  A  statement  listing  any  liens 
filed  on  the  assets  of  the  permittee  or 
applicant  in  any  Jurisdiction  in  the 
United  States,  actions  pending  or 
Judgments  rendered  within  the  last 
ten  years  against  the  permittee  or  ap- 
plicant but  not  satisfied,  and  petitions 
or  actions  in  bankruptcy  including  ac- 
tions  for   reorganization.    Each   such 


lien,  action,  petition,  or  Judgment 
shall  be  Identified  by  the  named  par- 
ties, the  Jurisdiction  in  which  the 
matter  was  filed,  the  case,  file  or 
docket  number,  the  date  of  filing  and 
final  disposition  or  current  status  of 
any  action  still  pending. 

(vli)  A  statement  listing  any  notices 
issued  by  the  Securities  and  Exchange 
Commission  or  proceedings  initiated 
by  any  party  alleging  a  failure  to 
comply  with  any  public  disclosure  or 
reporting  requirement  under  the  secu- 
rities laws  of  the  United  States.  Such 
statement  shall  include  a  simmiary  of 
each  such  allegation,  including  the 
date,  the  requirement  alleged  to  be 
violated,  the  party  making  the  allega- 
tion, and  the  disposition  or  current 
status  thereof. 

(6)(i)  The  indemnity  agreement  has 
been  executed  by  the  applicant,  said 
agreement  has  also  been  executed  by: 

(A)  If  a  corporation,  then  by  two 
corporate  officers  who  are  authorized 
to  sign  the  agreement  by  a  resolution 
of  the  board  of  directors,  a  copy  of 
which  shall  be  provided. 

(B)  To  the  extent  the  history  or 
assets  of  a  parent  organization  are 
relied  upon  t9  make  the  showings  of 
this  Part,  then  the  parent  organiza- 
tion and  every  parent  organization  of 
which  it  is  a  subsidiary,  whether  first- 
tier,  second-tier,  or  further  removed. 
In  the  form  of  (A)  above; 

(C)  If  the  applicant  is  a  partnership, 
all  of  its  general  partners  and  their 
parent  organization  or  principal  inves- 
tors; and 

(D)  If  the  applicant  is  a  married  in- 
dividual, the  applicant's  spouse. 

(11)  The  name  of  each  person  who 
signs  the  indemnity  agreement  shall 
be  typed  or  printed  beneath  the  signa- 
ture. Any  person  who  occupies  more 
than  one  of  the  specified  positions 
shall  Indicate  each  capacity  in  which 
he  or  she  signs  the  indemnity  agree- 
ment. 

(ill)  The  Indemnity  agreement  shall 
be  a  binding  obligation.  Jointly  and 
severally,  on  all  who  execute  it. 

(iv)  For  purposes  of  this  paragraph- 
prlncipal  investor  or  parent  organiza- 
tion means  anyone  with  a  10  percent 
or  more  beneficial  ownership  interest, 
directly  or  indirectly,  in  the  applicant. 

(7)  If  at  any  time  the  conditions 
upon  which  the  self-bond  was  ap- 
proved no  longer  prevail,  the  regula- 
tory authority  shall  require  the  post- 
ing of  a  siu-ety  or  collateral  bond 
before  mining  operations  may  contin- 
ue. 

(c)  The  Secretary  may  approve,  as 
part  of  a  State  or  Federal  program,  an 
alternative  bonding  system,  if  it  will 
achieve  the  following  objectives  and 
'purposes  of  the  bonding  program: 

( 1 )  The  alternative  must  assure  that 
the  regulatory  authority  will  have 
available  sufficient  money  to  complete 
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the  reclamation,  restoration  and 
abatement  provisions  for  all  permit 
areas  which  may  be  in  default  at  any 
time:  and 

(2)  The  alternative  must  provide  a 
substantial  economic  incentive  for  the 
permittee  to  comply  with  all  reclama- 
tion provisions. 

$806.12    Terms    and    eonditiom    of    the 
bond. 

(a)  The  performance  bond  shall  be 
in  an  amount  determined  by  the  regu- 
latory authority  as  provided  in  30  CFR 
805.11  and  805.12. 

(b)  The  performance  bond  shall  be 
payable  to  the  regulatory  authority. 

(c)  The  performance  bond  shall  be 
conditioned  upon  faithful  perform- 
ance of  all  of  the  requirements  of  the 
Act,  this  Chapter,  the  regulatory  pro- 
gram, and  the  conditions  of  the  permit 
and  shall  cover  the  entire  permit  area. 

(d)  The  duration  of  the  bond  shall 
be  for  the  time  period  provided  in  30 
CFR  805.13. 

(e)  Surety  bonds  shall  be  subject  to 
the  following  conditions: 

(1)  The  regulatory  authority  shall 
not  accept  the  bond  of  a  svirety  com- 
pany unless  the  bond  shall  not  be  can- 
cellable by  the  surety  at  any  time  for 
any  reason  Including,  but  not  limited 
to  non-pa}Tnent  of  premium  or  bank- 
ruptcy of  the  permittee  during  the 
period  of  liability.  Surety  bond  cover- 
age for  permitted  lands  not  disturbed 
may  be  cancelled  with  the  consent  of 
the  regulatory  authority;  provided, 
the  surety  gives  at  least  sixty  days 
notice  to  both  the  permittee  and  the 
regulatory  authority  of  the  Intent  to 
cancel  prior  to  cancellation.  Such 
notice  shall  be  by  certified  mall  and 
shall  not  be  effective  until  received  by 
both  the  permittee  and  regulatory  au- 
thority. Cancellation  shall  not  be  ef- 
fective for  lands  subject  to  bond  cover- 
age which  are  disturbed  after  receipt 
of  notice,  but  prior  to  approval  by  the 
regulatory  authority.  The  regulatory 
authority  may  approve  such  cancella- 
tion only  if  a  replsu^ment  bond  is  filed 
by  the  permittee  prior  to  the  cancella- 
tion date,  or  the  permit  is  amended  so 
that  the  surface  coal  mining  oper- 
ations approved  under  the  permit  are 
reduced  to  the  degree  necessary  to 
cover  all  the  costs  attributable  to  the 
completion  of  reclamation  operations 
on  the  reduced  pemut  area  in  accord- 
ance with  30  CFR  Part  805  and  the  re- 
maining performance  bond  liability. 

(2)  The  regulatory  authority  shall 
not  accept  a  surety  company's  bond  in 
excess  of  the  company's  maximum 
single  obligation  as  provided  by  State 
law  in  the  State  where  the  permit  area 
is  located,  unless  the  surety  company 
satisfies  State  law  for  exceeding  that 
limit.  In  States  where  no  maximum 
single  obligation  limit  is  established  by 
State   law.   the   regulatory   authority 
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shall  not  accept  surety  bonds  in  excess 
of  10  percent  of  the  surety  company's 
capital  surplus  account  as  shown  on  a 
balance  sheet  certified  by  a  Certified 
Public  Accountant. 

(3)  The  regulatory  authority  shall 
not  accept  surety  bonds  from  a  surety 
company  for  any  person,  on  all  per- 
mits held  by  that  person,  in  excess  of 
three  times  the  company's  maximum 
single  obligation  as  provided  by  State 
law  or.  in  the  absence  of  State  law.  as 
provided  in  paragraph  (eK2)  of  this 
Section. 

(4)  The  regulatory  authority  may 
provide  in  the  tx)nd  that  the  amount 
shall  be  confessed  to  Judgment  upon 
forfeiture,  if  this  procedure  Is  author- 
ized by  State  law. 

(6)  The  bond  shall  provide  that  the 
surety  and  the  permittee  shall  \x 
Jointly  and  severally  liable. 

(6)  The  bond  shall  provide  that— 

(1)  The  sxirety  will  give  prompt 
notice  to  the  permittee  and  the  regula- 
tory authority  of  any  notice  received 
or  action  filed  alleging  the  Insolvency 
or  bankruptcy  of  the  svirety,  or  alleg- 
ing any  violations  of  regulatory  re- 
quirements which  could  result  in  sus- 
pension or  revocation  of  the  surety's 
license  to  do  business; 

(li)  In  the  event  the  siirety  becomes 
unable  to  fulfill  Its  obligations  under 
the  bond  for  any  reason,  notice  shall 
be  given  immediately  to  the  permittee 
and  the  regulatory  authority; 

(ill)  Upon  the  incapacity  of  a  surety 
by  reason  of  bankruptcy,  insolvency  or 
suspension  or  revocation  of  its  license, 
the  permittee  shall  be  deemed  to  be 
without  l)ond  coverage  in  violation  of 
Section  800.11(b)  and  shall  discontinue 
surface  coal  mining  operations  until 
new  performance  bond  coverage  is  ap- 
proved. 

(f)  Collateral  bonds,  except  for  let- 
ters of  credit,  shall  be  subject  to  the 
following  conditions: 

(1)  The  regulatory  authority  shall 
obtain  possession  of  and  keep  In  custo- 
dy aU  collateral  deposited  by  the  ap- 
plicant, until  authorized  for  release  or 
replacement  as  provided  in  this  Sub- 
chapter. 

(2)  The  regulatory  authority  shall 
value  collateral  at  their  current 
market  value,  not  face  value. 

(3)  The  regulatory  authority  shaU 
require  that  certificates  of  deposit  be 
assigned  to  the  regulatory  authority, 
in  writing,  and  upon  the  books  of  the 
t>ank  issuing  such  certificates. 

(4)  The  regulatory  authority  shall 
not  accept  an  Individual  certificate  for 
a  denomination  In  excess  of  $40,000,  or 
maximum  Insurable  amount  as  deter- 
mined by  F.D.I.C.  and  F.S.L.I.C. 

(5)  The  regulatory  authority  shall 
require  the  banks  Issuing  these  certifi- 
cates to  waive  all  rights  of  setoff  or 
liens  which  it  has  or  might  have 
against  those  certificates. 
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(6)  The  regulatory  authority  shall 
only  accept  automatically  renewable 
certificates  of  deposit. 

(7)  The  regulatory  authority  shall 
require  the  applicant  to  deposit  suffi- 
cient amounts  of  certificates  of  depos- 
it, to  assure  that  the  regulatory  au- 
thority will  be  able  to  liquidate  those 
certificates  prior  to  maturity,  upon 
forfeiture,  for  the  amount  of  the  bond 
required  by  this  Subchapter. 

(g)  Letters  of  credit  shall  be  subject 
to  the  following  conditions — 

(1)  The  letter  may  only  be  issued  by 
a  bank  organized  or  authorized  to  do 
business  in  the  U.S.— 

(2)  The  letter  must  be  irrevocable 
prior  to  a  release  by  the  regulatory  au- 
thority In  accordance  with  30  CFR 
Part  807; 

(3)  The  letter  must  be  payable  to  the 
regulatory  authority  in  part  or  in  full 
upon  demand  and  receipt  from  the 
regulatory  authority  of  a  notice  of  for- 
feiture issued  in  accordance  with  30 
CFR  Part  808. 

(4)  The  regulatory  authority  shall 
not  accept  a  letter  of  credit  in  excess 
of  10  percent  of  the  bank's  capital  sur- 
plus account  as  shown  on  a  balance 
sheet  certified  by  a  Certified  Public 
Accotintant. 

(5)  The  regiilatory  authority  shall 
not  accept  letters  of  credit  from  a 
bank  for  any  person,  on  all  permits 
held  by  that  person,  in  excess  of  three 
times  the  company's  maximimi  single 
obligation  as  provided  by  State  law  or. 
in  the  absence  of  State  law,  as  pro- 
vided in  paragraph  (eK2)  of  this  Sec- 
tion. 

(6)  The  regulatory  authority  may 
provide  in  the  indemnity  agreement 
that  the  amount  shall  be  confessed  to 
Judgment  upon  forfeiture.  If  this  pro- 
cedure is  authorized  by  State  law. 

(7)  The  bond  shall  provide  that— 

(I)  The  bank  will  give  prompt  notice 
to  the  permittee  and  the  regvilatory 
authority  of  any  notice  received  or 
action  filed  alleging  the  insolvency  or 
bankruptcy  of  the  t>ank.  or  alleging 
any  violations  of  regulatory  require- 
ments which  could  result  in  s\jspen- 
sion  or  revocation  of  the  bank's 
charter  or  license  to  do  business; 

(II)  In  the  event  the  bank  becomes 
unable  to  fiilflll  its  obligations  under 
the  letter  of  credit  for  any  reason, 
notice  shall  be  given  Immediately  to 
the  permittee  and  the  regulatory  au- 

thorltr. 

(III)  Upon  the  Incapacity  of  a  bank 
by  reason  of  bankruptcy,  insolvency  or 
suspension  or  revocation  of  its  charter 
or  license,  the  permittee  shall  be 
deemed  to  be  without  performance 
bond  coverage  in  violation  of  Section 
800.11(b)  and  shall  discontinue  surface 
coal  mining  operations  until  new  per- 
formance bond  coverage  Is  approved. 
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i  806.13     Replacement  of  bondt. 

(a)  The  regulatory  authority  may 
allow  permittees  to  replace  existing 
surety  or  collateral  bonds  with  other 
surety  or  collateral  bonds,  if  the  liabil- 
ity which  has  accrued  against  the  per- 
mittee on  the  permit  area  is  trans- 
ferred to  such  replacement  bonds. 

(b)  The  regulatory  authority  may 
allow  the  permittee  to  replace  existing 
surety  or  collateral  bonds  with  a  self- 
bond,  provided  that  the  permittee 
meets  the  requirements  of  self- bond- 
ing as  provided  in  806.11(b). 

(c)  The  regulatory  authority  shall 
not  release  existing  performance 
bonds  until  the  permittee  has  submit- 
ted and  the  regulatory  authority  has 
approved  acceptable  replacement  per- 
formance bonds.  A  replacement  of  per- 
formance bonds  pursuant  to  this  Sec- 
tion shall  not  constitute  a  release  of 
bond  under  30  CFR  Part  807. 

S  806.14    Temu  and  conditiona  for  liability 
iiuHirance. 

(a)  The  regulatory  authority  shall 
require  the  applicant  to  submit  at  the 
time  of  permit  application,  a  certifi- 
cate certlfjrlng  that  the  applicant  has 
a  public  liability  Insurance  policy  in 
force  for  the  surface  coal  mining  and 
reclamation  operation  for  which  the 
permit  is  sought.  The  certificate  shall 
provide  for  personal  injury  and  prop- 
erty damage  protection  In  an  amount 
adequate  to  compensate  all  persons  In- 
jured or  property  damaged  as  a  result 
of  surface  ccmU  mining  and  reclamation 
operations,  including  use  of  explosives 
and  damage  to  water  wells,  and  enti- 
tled to  compensation  under  the  appli- 
cable provisions  of  State  law.  Mini- 
mum Insiuiuice  coverage  for  bodily 
injury  shall  be  $300,000  for  each  oc- 
currence and  $500,000  aggregate;  and 
minimum  Insurance  coverage  for  prop- 
erty damage  shall  be  $300,000  for  each 
occurrence  and  $500,000  siggregate. 

(b)  The  policy  shall  be  maintained  in 
full  force  during  the  life  of  the  permit 
or  any  renewal  thereof,  including  com- 
pletion of  all  reclamation  operations 
under  this  CJhapter. 

(c)  The  policy  shall  include  a  rider 
requiring  that  the  insuror  notify  the 
regulatory  authority  whenever  sub- 
stantive changes  are  made  In  the 
policy.  Including  any  termination  or 
faUure  to  renew. 

(d)  The  regulatory  authority  may 
accept  from  the  applicant,  in  lieu  of  a 
certificate  for  a  public  liability  insur- 
ance policy,  satisfactory  evidence  from 
the  applicant  that  it  satisfies  applica- 
ble State  self-Insurance  requirements 
approved  as  part  of  the  regulatory 
program  and  the  requirements  of  this 
Section. 


FART  807— PROCEDURES,  CRITERIA 
AND  SCHEDULE  FOR  RELEASE  OF 
PERFORMANCE  BOND 

Sec 

807.1      Scope. 

807.11    Procediire*   for   seeking   release   of 

performance  bond. 
807.13    Criteria  ai>d  schedule  for  release  of 

performance  bond. 

Adthoritt:  Sees.  102.  201(c),  501(b).  503, 
504,  507(b>.  508.  509.  510.  515,  518,  and  519, 
Pub.  L.  95-87.  91  SUt.  448,  449,  468,  470.  471. 
475,  478,  479.  480.  486,  495.  and  501  (30 
D.S.C  1202,  1211,  1251.  1253,  1254,  1257, 
1258,  1259.  1260.  1365,  1366.  and  1269). 

9  807.1     Scope. 

This  Part  sets  forth  the  minimum 
provisions  for  the  Secretary's  approval 
of  regulatory  program  procedures  and 
criteria  for  release  of  performance 
bonds  for  surface  coal  mining  and  rec- 
lamation operations.  This  Includes  the 
filing,  notice,  and  hearing  require- 
ments, and  the  standards  by  which  ap- 
plications for  release  shall  be  evaluat- 
ed. 

9807.11     Procedures  for  seeking  release  of 
performance  bond. 

(a)  Bond  release  application  and 
contents.  The  permittee  or  any  person 
authorized  to  act  on  his  behalf,  may 
file  an  application  with  the  regulatory 
authority  for  release  of  aH  or  part  of 
the  performance  bond  liability  appli- 
cable to  a  particular  permit  after  all 
reclamation  restoration  and  abate- 
ment work  in  a  reclamation  phase  as 
defined  in  section  807.12(e)  of  this 
Part  has  been  completed  on  the  entire 
permit  area  or  on  an  area  approved 
pursuant  to  section  8O0.11(bK2)  for 
the  Incremental  filing  and  release  of 
bond  UabUlty. 

( 1 )  Applications  may  only  be  filed  at 
times  or  seasons  that  allow  the  regula- 
tory authority  to  evaluate  properly 
the  reclamation  operations  alleged  to 
have  been  completed.  The  times  or 
seasons  appropriate  for  the  evaluation 
of  certain  t)ri>e8  of  reclamation  shall 
be  identified  In  the  mining  and  recla- 
mation operations  plan  required  in 
Sulxrhapter  O  of  this  Chapter  and  ap- 
proved by  the  regulatory  authority. 

(2)  The  application  shall  Include 
copies  of  letters  sent  to  adjoining 
property  owners,  surface  owners,  local 
government  Ixxlles,  planning  agencies, 
and  sewage  and  water  treatment  facili- 
ties or  water  companies  In  the  locality 
of  the  permit  area,  notifying  them  of 
the  permittee's  Intention  to  seek  re- 
lease of  performance  bond(s).  These 
letters  shall  be  sent  betore  the  permit- 
tee files  the  application  for  release. 

(3)  Within  30  days  after  filing  the 
application  for  release  the  permitted 
shall  submit  proof  of  publication  of 
the  advertisement  required  by  para- 
graph (b)  of  this  Section.  Such  proof 


of  publication  shall  be  considered  part 
of  the  bond  release  application. 

(b)  Newspaper  advertisement  of  ap- 
plication. At  the  time  of  filing  an  ap- 
plication under  this  Section,  the  per- 
mittee shall  advertise  the  filing  of  the 
application  In  a  newspaper  of  general 
circulation  in  the  locality  of  the 
permit  area.  The  advertisement  shall— 

(1)  Be  placed  In  the  newspaper  at 
least  once  a  week  for  four  (4)  consecu- 
tive weeks; 

(2)  Show  the  name  of  the  permittee, 
including  the  number  and  date  of  issu- 
ance or  renewal  of  the  permit; 

(3)  Show  the  precise  location  and 
the  number  of  acres  of  the  lands  sub- 
ject to  the  application; 

(4)  Show  the  total  amount  of  bond 
in  effect  for  the  permit  area  and  the 
amount  for  which  release  is  sought; 

(5)  Sumnuuize  the  reclamation,  res- 
toration or  abatement  work  done,  in- 
cluding, but  not  limited  to.  backstow- 
Ing  or  mine  sealing.  If  applicable,  and 
give  the  dates  of  completion  of  that 
work; 

(6)  Describe  the  reclamation  restilts 
achieved,  as  they  relate  to  compliance 
with  the  Act.  this  Chapter,  the  regula- 
tory program,  and  the  approved 
mining  and  reclamation  plan  and 
permit;  and 

(7)  State  that  written  comments,  ob- 
jections, and  requests  for  a  public 
hearing  or  informal  corvference  may 
be  submitted  to  the  office  of  the  regu- 
latory authority,  provide  the  address 
of  that  office,  and  the  closing  date  by 
which  comments,  objections,  and  re- 
quests must  be  received. 

(c)  ObfectiOTU  and  requests  for  hear- 
ing. Written  objections  to  the  pro- 
posed bond  release  and  requests  for  an 
informal  conference  may  be  filed  with 
the  regulatory  authority  by  any  af- 
fected person  within  thirty  (30)  days 
following  the  last  advertisement  of  the 
filing  of  the  application.  For  the  pur- 
pose of  this  Section,  an  affected 
person  i»— 

(1)  Any  person  with  a  valid  legal  in- 
terest which  might  be  adversely  af- 
fected by  bond  release;  and 

(2)  The  responsible  officer  or  head 
of  any  Federal.  State  or  local  govern- 
ment agency  which- 

(I)  Has  Jurisdiction  by  law  or  special 
expertise  with  respect  to  any  environ- 
mental, social  or  economic  impact  in- 
volved, or 

(II)  Is  authorized  to  develop  and  en- 
force environmental  standards  with 
respect  to  surface  coal  mining  and  rec- 
lamation operations. 

(d)  Inspection  by  reuutatory  authori- 
ty. The  regulatory  authority  shall  In- 
spect and  evaluate  the  reclamation 
work  Involved  within  30  days  after  re- 
ceiving a  completed  application  for 
tmnd  release,  or  as  soon  thereafter  as 
weather  conditions  permit.  The  sur- 
face owner,  or  agent,  or  lessee  shall  be 
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given  notice  of  such  inspection  and 
may  participate  with  the  regulatory 
authority  in  making  the  bond  release 
InspectloiL 

(e)  Informal  conferences. 

Under  a  regulatory  program  provid- 
ing for  an  informal  conference  on  pro- 
posed bond  releases,  the  regulatory 
authority  shall  schedule  a  conference 
If  written  objections  are  filed  and  a 
conference  is  requested.  The  confer- 
ence shall  be  held  In  the  locality  of 
the  permit  area  for  which  bond  release 
is  sought. 

(1)  Notice  of  an  informal  conference 
shall  be  published  in  the  Federal  Reg- 
ister, under  Federal  programs,  or  in 
the  official  State  publication,  where 
such  exists,  under  State  programs,  and 
in  a  newspaper  of  general  circulation 
in  the  locality  of  the  conference,  at 
least  two  weeks  before  the  date  of  the 
conference. 

(2)  The  Informal  conference  shall  be 
held  within  30  days  from  the  date  of 
the  notice. 

(3)  The  requirements  of  Section  6  of 
the  Administrative  F»rocedures  Act  (5 
U.S.C.  Sec  554)  shall  not  apply  to  the 
conduct  of  the  informal  conference. 

(4)  An  electronic  or  stenographic 
record  shall  be  made  of  the  conference 
and  the  record  maintained  for  access 
by  the  parties,  until  final  release  of 
the  botid,  unless  recording  is  waived 
by  all  of  the  parties  to  the  conference. 

(f)  Regulatory  authority  review  and 
decision. 

(1)  The  regulatory  authority  shall 
consider,  during  Inspection  evaluation, 
hearing  and  decision— 

(i)  Whether  the  permittee  has  met 
the  criteria  for  release  of  the  bond 
under  Section  807.12; 

(11)  The  degree  of  difficulty  in  com- 
pleting any  remaining  reclamation, 
restoration  or  abatement  work;  and 

(ill)  Whether  pollution  of  surface 
and  subsurface  water  is  occurring,  the 
probability  of  future  pollution  or  the 
continuance  of  any  present  pollution, 
and  the  estimated  cost  of  atiating  any 
pollution. 

(2)  If  no  informal  conference  has 
been  held  iinder  Paragn^h  (e),  the 
regulatory  authority  shall  notify  the 
permittee  and  any  other  Interested 
parties  in  writing  of  its  decision  to  re- 
lease or  not  to  release  all  or  part  of 
the  performance  bond  or  deposit 
within  sixty  (60)  days  from  the  receipt 
of  the  completed  application,  or 
within  thirty  days  from  the  close  of 
the  public  comment  period  if  com- 
ments were  received,  whichever  occurs 
last. 

(3)  If  there  has  been  an  informal 
conference  held  under  Paragrmih  (e), 
the  notification  of  the  decision  shall 
be  made  to  the  permittee  and  all  inter- 
ested parties  within  thirty  days  after 
conclusion  of  the  conference. 
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(4)  The  notice  of  the  decision  shall 
state  the  reasons  for  the  decision,  rec- 
ommend any  corrective  actions  neces- 
sary to  secure  the  release,  and  notify 
the  permittee  and  all  Interested  par- 
ties of  their  right  to  request  a  public 
hearing  in  accordance  with  Para- 
graphs (g)  and  (h)  of  this  Section. 

(5)  The  regulatory  authority  shall 
not  release  the  bond  imtil: 

(I)  The  town,  city  or  other  munici- 
pality nearest  to,  or  the  covmty  in 
which  the  surface  coal  mining  and  rec- 
lamation operation  la  located  has  re- 
ceived at  least  thirty  days  notice  of 
the  release  by  certified  mail;  and 

(II)  The  right  to  request  a  public 
hearing  pursuant  to  Paragn^^h  (g)  of 
this  Section  has  not  been  exercised,  or 
a  final  decision  by  the  hearing  author- 
ity approving  the  release  has  been 
issued  pursuant  to  Paragraph  (h)  of 
this  Section. 

(g)  Administrative  review-putUic 
hearings. 

Following  receipt  of  the  decision  of 
the  regulatory  authority  under  Para- 
graph (f ),  the  permittee  or  any  affect- 
ed person  may  request  a  public  hear- 
ing on  the  reasons  for  that  decisioiL 
Requests  for  hearings  shall  be  filed 
within  30  days  after  the  permittee  and 
other  parties  are  notified  of  the  deci- 
sion of  the  regulatory  authority  under 
Paragraph  (f). 

(h)  Public  hearings.  Public  hearings 
required  under  this  Section  shall  be 
conducted  as  follows: 

(I)  Federal  progranu  and  Federal 
lands  program. 

Public  hearings  shall  be  conducted 
in  accordance  with  5  USC  Sec  554  and 
the  rules  of  the  Departanent's  Office 
of  Hearings  and  Appeals.  43  CFR  4. 

(II)  State  programs. 

The  regulatory  authority  shall 
inform  the  permittee,  local  govern- 
ment, and  any  objecting  party  of  the 
time,  date,  and  place  of  the  hearing 
and  publish  notice  of  the  hearing  In 
the  official  State  publication,  if  any, 
and  in  a  newspiuTer  of  general  circula- 
tion in  the  locality  of  the  permit  area 
twice  a  week  for  two  consecutive  weeks 
before  the  hearing.  The  hearing  shall 
be  adjudicatory  in  nature  and  be  held 
within  30  dasrs  of  the  receipt  of  the  re- 
quest, in  the  town  or  city  nearest  the 
permit  area,  or  the  State  capital  at 
the  option  of  the  objector.  The  regula- 
tory  authority  may  subpoena  wit- 
nesses and  printed  materials  and 
compel  the  attendance  of  witnesses 
and  production  of  the  materials  at  the 
hearing.  A  verbatim  record  of  the 
hearing  shall  be  made  and  the  tran- 
script made  available  on  the  motion  of 
any  party  or  by  order  of  the  regula- 
tory authority.  The  decision  of  the 
hearing  authority  shall  be  made 
within  30  days  of  the  hearing.  Parties 
seeking  to  reverse  the  decision  or  any 
part  of  the  decision  of  the  regulatory 
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authority  which  Is  the  subject  of  the 
hearing  shall  have  the  burden  of  pre- 
senting a  preponderance  of  evidence, 
to  persuade  the  hearing  authority 
that  the  decision  cannot  be  supported 
by  the  reasons  given  in  the  notifica- 
tion of  the  regulatory  authority's  deci- 
sion. 

f  807.12    Criteria  ami  tclwdulc  for  reieaM 
of  perfomanee  bond. 

(a)  The  regulatory  authority  shall 
not  release  any  liability  under  per- 
formance bonds  until  It  finds  that  the 
permittee  has  met  the  requirements  of 
the  applicable  reclamation  phase  as 
defined  In  Paragraph  (e)  of  this  Sec- 
tion. The  regulatory  authority  may  re- 
lease portions  of  the  liability  under 
performance  bonds  applicable  to  a 
permit  following  completion  of  recla- 
mation phases  on  the  entire  permit 
area  or  on  incremental  areas  within 
the  permit  area  which  have  been  des- 
ignated in  the  approved  reclamation 
plan. 

(b)  The  maximum  liability  under 
performance  bonds  applicable  to  a 
permit  which  may  be  released  at  any 
time  prior  to  the  release  of  all  acreage 
from  the  permit  area  shall  be  caJcxilat- 
ed  by  multiplying  the  ratio  between 
the  acreage  on  which  a  reclamation 
phase  has  been  completed  and  the 
total  acreage  In  the  permit  area,  times 
the  total  liability  under  performance 
bonds  applicable  to  a  permit,  times: 

(1)  0.6  if  reclamation  phase  I  has 
been  completed,  or 

(2)  0.25  If  reclamation  phase  n  has 
been  completed. 

(c)  Acreage  may  be  released  from 
the  permit  area  only  after  reclamation 
phase  III  has  been  completed.  The 
maximum  performance  bond  liability 
applicable  to  a  permit  which  may  be 
released  at  any  time  prior  to  the  com- 
pletion of  reclamation  phase  III  on 
the  entire  permit  area  shall  be  calcu- 
lated by  multiplying  the  ratio  between 
the  acreage  on  which  reclamation 
phase  in  has  been  completed  and  the 
total  acreage  In  the  permit  area,  times 
the  total  liability  under  performance 
bonds  applicable  to  a  permit,  times 
0.15. 

(d)  The  regulatory  authority  shall 
not  release  any  liability  under  per- 
formance bonds  applicable  to  a  permit 
if  such  release  would  reduce  the  total 
remaining  liability  under  performance 
bonds  to  an  amount  less  than  that 
necessary  for  the  regulatory  authority 
to  complete  the  approved  reclamation 
plan,  achieve  compliance  with  the  re- 
quirements of  the  Act.  this  Chapter, 
the  regulatory  program  or  the  permit, 
and  abate  any  significant  environmen- 
tal harm  to  air.  water  or  land  re- 
sources or  danger  to  the  public  health 
and  safety  which  might  occur  prior  to 
the  release  of  all  lands  from  the 
permit   area.    Where   the   permit   in- 


cludes an  alternative  poetmining  land 
use  plan  approved  pursuant  to  Section 
816.133  or  817.133.  the  regulatory  au- 
thority shall  also  retain  sufficient  lia- 
bility for  the  regulatory  authority  to 
complete  any  additional  work  which 
would  be  required  to  achieve  compli- 
ance with  the  general  standards  for  re- 
vegeUtion  in  Section  816.1 16(bX3)  or 
817.116(bH3)  in  the  event  the  permit- 
tee fails  to  implement  the  approved  al- 
ternative postmining  land  use  plan 
within  the  two  years  required  by  Sec- 
tion 816.I16<bK3KU)  or 
817.116(bK3KU). 
(e)  For  the  purposes  of  this  Part— 

(1)  Reclamation  phase  I  shall  be 
deemed  to  have  been  completed  when 
the  permittee  completes  backfilling. 
topsoU  replacement,  regradlng,  and 
drainage  control  in  accordance  with 
the  approved  reclamation  plan;  and 

(2)  Reclamation  phase  II  shall  be 
deemed  to  have  been  completed 
when— 

(i)  Revegetation  has  been  estab- 
lished in  accordance  with  the  ap- 
proved reclamation  plan  and  the 
standards  for  the  success  of  revegeta- 
tion are  met; 

(11)  The  lands  are  not  contributing 
suspended  solids  to  stream  flow  or 
runoff  outside  the  permit  area  in 
excess  of  the  requirements  of  Section 
515(bK10)  of  the  Act.  Subchapter  K  of 
this  Chapter,  the  regulatory  program, 
or  the  permit;  and 

(ill)  With  respect  to  prime  farm- 
lands, soil  productivity  has  been  re- 
turned to  the  level  of  yield  as  required 
by  30  CFR  785.17  and  Part  823  when 
compared  with  non-mined  prime  farm- 
land in  the  surrounding  area  as  deter- 
mined from  the  soil  survey  performed 
under  Section  507(bX16)  of  the  Act 
and  the  plan  approved  under  30  CFR 
785.17:  and 

(Iv)  The  provisions  of  a  plan  ap- 
proved by  the  regulatory  authority  for 
the  sound  future  management  of  any 
permanent  Impoundment  by  the  per- 
mittee or  landowner  have  been  imple- 
mented to  the  satisfaction  of  the  regu- 
latory authority,  and 

(V)  The  reestabllshment  of  essential 
hydrologlc  functions  and  agricultural 
productivity  on  alluvial  valley  floors 
has  been  achieved. 

(3)  Reclamation  phase  III  will  be 
deemed  to  have  been  completed  when 
the  permittee  has  successfully  com- 
pleted all  surface  coal  mining  and  rec- 
lamation operations  in  accordance 
with  the  approved  reclamation  plan. 
Including  the  Implementation  of  any 
alternative  land  use  plan  approved 
pursuant  to  Section  816.133  or  817.133 
and  achieved  compliance  with  the  re- 
quirements of  the  Act,  this  Cliapter. 
the  regulatory  program,  the  permit, 
and  the  applicable  liability  period 
under  Section  515(bK20)  of  the  Act 


and    SecUon    805.13(b)    of    this   Sub- 
chapter has  expired. 
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Authoutt:  Sect.  102.  201(c),  501(b), 
aO»<a).  uid  519.  Pub.  L.  »»-«7,  91  Stat.  448, 
449.  4«8.  480.  uid  501  (SO  VM.C.  120X  1311. 
1251.  1259.  and  12«9). 

f  806.1     Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  regulatory  program  provi- 
sions to  be  applicable  whenever  the 
regulatory  authority  initiates  a  pro- 
ceeding for  the  forfeiture  of  all  or  any 
part  of  bond,  as  a  result  of  the  permit- 
tee's failure  to  meet  the  conditions 
upon  the  bond. 

(806.11     GcncnL 

(a)  The  regulatory  authority  shall 
forfeit  all  or  part  of  a  bond  for  any 
permit  where  required  or  authorized 
by  SecUon  808.13. 

(b)  The  regulatory  authority  may 
withhold  forfeiture,  if  the  permittee 
and  siirety,  if  applicable,  agree  to  a 
compliance  schedule  to  comply  with 
the  violations  of  the  permit  or  bond 
conditions. 

{806.12    Procedures. 

(a)  In  the  event  forfeiture  of  the 
bond  is  required  by  Sections  808.11 
and  808.13.  the  regulatory  authority 
shaU- 

(1)  Send  written  notification  by  cer- 
tified mall,  return  receipt  requested  to 
the  permittee,  and  the  surety  on  the 
bond,  if  applicable,  of  the  regulatory 
authority's  determination  to  forfeit  all 
or  part  of  the  bond  and  the  reasons 
for  the  forfeiture,  including  a  finding 
of  the  amount  to  be  forfeited; 

(2)  Advise  the  permittee  and  surety, 
if  applicable,  of  any  rights  of  appeal 
that  may  be  available  from  that  deter- 
mination under  State  law  if  the  regu- 
latory authority  is  the  State,  or  under 
Federal  law  If  the  regulatory  authori- 
ty is  the  Office;  and 

(3)  Proceed  in  an  action  for  collec- 
tion on  the  bond  as  provided  by  appli- 
cable laws  for  the  collection  of  de- 
faulted bonds  or  other  debts,  consist- 
ent with  this  section,  for  the  amount 
forfeited,  if  an  appeal  is  not  filed 
within  a  time  established  by  the  regu- 
latory authority  and  a  stay  of  collec- 
tion issued  by  the  hearing  authority  or 
such  appeal  is  unsuccessful;  and 


(4)  If  an  i^peal  is  filed,  defend  the 
action. 

(b)  The  written  determination  to 
forfeit  all  or  part  of  the  bond,  includ- 
ing the  reasons  for  forfeiture  and  the 
amount  to  be  forfeited,  shall  be  a  final 
decision  by  the  regulatory  authority. 

(c)  The  regulatory  authority  may 
forfeit  any  or  all  bond  deposited  for  an 
entire  permit  area,  in  order  to  satisfy 
Sections  808.11-808.14.  LiabUity  under 
any  bond,  including  seperate  bond  in- 
crements or  indemnity  agreements  ap- 
plicable to  a  single  operation  shaU 
extend  to  the  entire  permit  area  with 
respect  to  protection  of  the  hydrologlc 
balance. 

S  806.13    Criteria  for  forfeiture. 

(a)  A  bond  ahaU  be  forfeited,  if  the 

regulatory  authority  finds  that— 

(1)  The  permittee  has  violated  any 
of  the  terms  or  conditions  of  the  bond; 
or 

(2)  The  permittee  has  failed  to  con- 
duct the  siirface  mining  and  reclama- 
tion operations  in  accordance  with  the 
Act.  the  conditions  of  the  permit,  this 
Chapter,  and  the  regulatory  program, 
within  the  time  required  by  the  Act, 
this  (Thapter,  the  regulatory  program, 
and  the  permit;  or 

(3)  The  permit  for  the  area  under 
bond  has  been  revoked,  unless  the  op- 
erator assumes  liability  for  completion 
of  reclamation  work;  or 

(4)  The  permittee  has  failed  to 
comply  with  a  compliance  schedule  ap- 
proved pursuant  to  Section  808.11(b). 

(b)  A  bond  may  be  forfeited,  if  the 
regulatory  authority  finds  that— 

(1)  The  permittee  has  become  insol- 
vent, failed  in  business,  been  adjudi- 
cated a  bankrupt,  filed  a  petition  in 
bankruptcy  or  for  a  receiver,  or  had  a 
receiver  appointed  by  any  court;  or 

(2)  A  creditor  of  the  permittee  has 
attached  or  executed  a  Judgment 
against  the  permittee's  equipment, 
materials,  facilities  at  the  permit  area 
or  on  the  collateral  pledged  to  the  reg- 
ulatory authority:  and 

(3)  The  permittee  cannot  demon- 
strate or  prove  the  ability  to  continue 
to  operate  in  compliance  with  the  Act, 
this  Chm^ter.  the  regulatory  program, 
and  the  permit. 

$806.14     Determination        of       forfettnre 
•mount 

The  regulatory  authority  shall 
either— 

(a)  Determine  the  amount  of  the 
bond  to  be  forfeited  on  the  basis  of 
the  estimated  cost  to  the  regulatory 
authority  or  its  (X)ntractor  to  complete 
the  reclamation  plan  and  other  regula- 
tory requirements  in  accordance  with 
the  Act.  this  CJhapter,  the  regulatory 
program,  and  the  requirements  of  the 
permit:  or 

(b)  Forfeit  the  entire  amoimt  of  the 
bond  for  which  liability  la  outstanding 


and  deposit  the  proceeds  thereof  In  au 
interest-bearing  escrow  account  for 
use  in  the  payment  of  all  costs  and  ad- 
ministrative expenses  associated  with 
the  conduct  of  reclamation,  restora- 
tion or  abatement  activities  by  the 
regulatory  authority. 


PART  809— BONDING  AND  INSUR- 
ANCE REQUIREMENTS  FOR  AN- 
THRACITE SURFAa  COAL  MINING 
AND  RECLAMATION  OPERATIONS 
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809.12    Requirements. 

Autbokitt:  SecUons  102,  201(c),  501(b). 
507(f).  509.  S15<bK8)  and  (10).  516,  519  and 
529,  Pub.  L.  95-87,  91  SUt.  448,  449,  468,  477, 
479,  488.  489,  495,  501  and  514  (30  U.S.C. 
1202,  1211,  1251.  1257.  1259.  1265.  1268.  1289 
and  1279). 

S  809.1     Scope. 

This  Part  sets  forth  the  applicability 
and  general  requirements  for  bonding 
and  Insuring  anthracite  surface  coal 
mining  and  reclamation  operations 
where  those  operations  were  regulated 
by  environmental  protection  standards 
of  the  State  of  Pennsylvania  on  or 
before  August  2. 1977. 

9809.2    Okjecthre. 

The  objective  of  this  Part  is  to  pro- 
vide minifniim  standards  for  bonds 
and  insurance  for  anthracite  surface 
coal  mining  and  reclamation  oper- 
ations under  Section  529(a)  of  the  Act. 

S  809.3    Responsibility. 

All  persons  seeking  to  engage  in  or 
engaging  in  anthracite  surface  coal 
mining  and  reclamation  operations 
subject  to  this  Section  and  the  regula- 
tory authority  regiilating  those  an- 
thracite surface  coal  mining  and  recla- 
mation operations  shall  comply  with 
this  Part. 

$809.11     Applicability. 

This  Part  implies  to  any  person  seek- 
ing to  engage  in  or  engaging  in  anthra- 
cite svirface  coal  mining  and  reclama- 
tion operations  in  Pennsylvania. 

S  809.12    Beqoirements. 

(a)  All  of  the  provisions  of  this  Sub- 
chapter shall  apply  to  bonding  and  in- 
suring anthracite  surface  coal  mining 
and  reclamation  operations  in  Penn- 
sylvania, except  that: 

(1)  Specified  bond  limits  shall  be  de- 
termined by  the  regulatory  authority 
in  accordance  with  appUcable  provi- 
sions of  Pennsylvania  statutes,  rules 
and  regulations  promulgated  thereim- 
der,  and  implementing  policies  of  the 


Pennsylvania  Department  of  Environ- 
mental Resources. 

(2)  The  period  of  liability  for  respon- 
sibility imder  each  bond  shall  be  es- 
tablished for  those  operations  in  ac- 
cordance with  applicable  laws  of  the 
State  of  Pennsylvania,  rules  and  regu- 
lations promulgated  thereunder,  and 
implementing  policies  of  the  Pennsyl- 
vania Department  of  Environmental 
Resources. 

(b)  Upon  amendment  of  the  Penn- 
sylvania permanent  regulatory  pro- 
gram with  respect  to  q>ecifled  bond 
limits  and  period  of  revegetation  re- 
sponsibility for  anthracite  surface  coal 
mining  and  reclamation  operations, 
any  person  engaging  in  or  seeldng  to 
engage  in  those  operations  shall 
comply  with  additional  regulations  the 
Secretary  may  issue  as  are  necessary 
to  meet  the  purposes  of  the  Act. 

(c)  Nothing  in  this  Part  shall  exempt 
anthracite  surface  coal  mining  and 
reclamation  operations  from  the  re- 
quirements of  this  Subchapter,  except 
as  set  forth  in  this  Section. 


SUKHAPTBt     K— POtMANBfr     MOOtAM 
POtKMMANa  STANDAtDS 

PART    810— PERMANENT    PROGRAM 
PERFORMANCE  STANDARDS- 

GENERAL  PROVISIONS 

See. 

810.1  Scope. 

810.3  ObJecUve. 

810.3  Authority. 

810.4  Responsibility. 
810.11  AppUcablUty. 

Authokitt:  Sees.  102.  201.  501(b).  503,  504. 
505,  512.  515,  516  and  517  of  Pub.  L.  95-87, 
91  Stat.  448.  449,  468.  470,  471.  473.  483,  486, 
495.  and  498  (30  V£.C.  1202.  1211.  1251. 
1253,  1254,  1255,  1262,  1265.  1266,  and  1267). 

)  810.1    Scope. 

This  Subchapter  sets  forth  the  mini- 
mum performance  standards  and 
design  requirements  to  be  adopted  and 
implemented  under  a  regiilatory  pro- 
gram for  coal  exploration  and  surface 
coal  mining  and  reclamation  oper- 
ations. 

{810.2    Objccthre. 

The  objective  of  this  Subchapter  is 
to  ensure  that  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  are  conducted  in  manners 
which  are  compatible  with  the  envi- 
ronmental, social,  and  esthetic  needs 
of  the  Nation.  Accordingly,  the  per- 
formance standards  and  design  re- 
quirements in  this  Subchapter  will 
provide  f  or— 

(a)  Protection  of  the  health,  safety, 
and  general  welfare  of  mine  workers 
and  the  public; 

(b)  MaTimiitn  use  and  conservation 
of  the  solid  fuel  resource  being  recov- 
ered   so    that    reaffecting    the    land 
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through   future  surface   coal   mining 
operations  can  be  minimized: 

(c)  Prompt  reclamation  of  all  affect- 
ed areas  to  conditions  that  are  capable 
of  supporting  the  premining  land  uses 
or  higher  or  better  land  uses; 

(d)  Reclamation  of  l&nd  affected  by 
surface  coal  fninlng  operations  as  con- 
temporaneously as  practicable  with 
mining  operations: 

(e)  Minimizing,  to  the  extent  possi- 
ble using  the  best  technology  current- 
ly available,  disturbances  and  adverse 
impacts  on  fish,  wildlife,  and  other  re- 
lated environmental  values,  and  en- 
hancement of  such  resources  where 
practicable: 

(f)  Revegetatlon  which  achieves  a 
prompt  vegetative  cover  and  recovery 
of  productivity  levels  compatible  with 
approved  land  uses: 

(g)  Minimum  disturbance  to  the  pre- 
vailing hydrologlc  balance  at  the  mine- 
site  and  in  associated  off-site  areas, 
and  to  the  quality  and  quantity  of 
water  In  surface  and  ground  water  sys- 
tems: 

(h)  Protection  of  fragile  and  historic 
lands  where  siirface  coal  mining  oper- 
ations could  result  in  significant 
damage  to  important  historic,  cultural, 
scientific,  or  esthetic  values  and  natu- 
ral systems: 

(1)  Confinement  of  siirface  coal 
mining  and  reclamation  operations  in- 
cluding, but  not  limited  to.  the  loca- 
tion of  spoil  disposal  areas  to  lands 
within  the  permit  area:  and 

(J)  Striking  a  balance  between  pro- 
tection of  the  environment  and  agri- 
cultural productivity  and  the  Nation's 
need  for  coal  as  an  essential  source  of 
energy. 

it)  Protection  of  endangered  and 
threatened  species  and  their  critical 
habitats  as  determined  by  the  Endan- 
gered Species  Act  of  1973  (16  USC 
1531.  et  $eQ.). 

i  810J    Aathority. 

The  Secretary  shall  approve  and 
promulgate  minimum  coal  exploration 
and  surface  mining  and  reclamation 
operations  performance  standards  and 
design  requirements  applicable  under 
regulatory  programs  which  are  at  least 
as  stringent  as  Subchapter  K  in  ac- 
cordance with  Subchapter  C  of  this 
Chapter. 

9810.4    Responsibility. 

(a)  The  Director  shall  ensure  that 
performance  standards  and  design  re- 
quirements at  least  as  stringent  as  the 
standards  of  this  Subchapter  are  im- 
plemented and  enforced  under  every 
regxilatory  program. 

(b)  The  State  regulatory  authority 
sh&ll  ensure  that  performance  stand- 
ards and  design  requirements  at  least 
as  stringent  as  the  standards  in  this 
Subchapter  are  implemented  and  en- 
forced under  every  State  program. 
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(c)  Each  person  conducting  coal  ex- 
ploration or  surface  coal  mining  and 
reclamation  operations  is  responsible 
for  complying  with  performance 
standards  and  design  requirements 
which  are  at  least  as  stringent  as  the 
standards  in  this  Subchapter  and  the 
applicable  regulatory  program. 

(gl«.ll     AppUcabUity. 

Part  815  applies  to  aU  coal  explora- 
tion conducted  under  regulatory  pro- 
grams. Part  816  applies  to  all  surface 
mining  activities  conducted  under  reg- 
ulatory programs.  Part  817  applies  to 
all  underground  mining  activities  con- 
ducted under  regulatory  programs. 
Parts  818  through  828  apply  to  certain 
special  categories  of  surface  coal 
mining  and  reclamation  operations. 
Parts  816  and  817  apply  to  each  of 
those  special  categories  of  operations, 
except  to  the  extent  that  a  provision 
of  Part  818  through  828  specifically 
exempts  a  particular  category  from  a 
particular  requirement  of  Part  816  or 
817. 


PAKT    815— fEtMANENT    PROGltAM 
PERFORMANCE  STANDARDS- 

COAL  EXPLORATKMI 

Sec. 

8is!l      Scope. 

815.2      ObjecUves. 

815.11  General  responsibility  of  persons 
conducting  coal  exploration. 

815.13    Required  documents. 

815.15  Performance  standards  for  coal  ex- 
ploration. 

815.17    Requirement  for  a  permit. 

ATTTHoarrr:  Sees.  102.  201.  501(b).  503,  504. 
506.  512.  515,  516  and  517  of  Pub.  L.  95-87. 
01  Stat.  448.  449.  488.  470.  471.  473.  483.  488. 
495  and  498  (30  USC  1202.  1211.  1251,  1253, 
1254.  1258.  1262.  1285.  1268.  1267). 

9  815.1     Scope. 

This  Part  sets  forth  performance 
standards  and  design  requirements  re- 
quired for  coal  exploration  which  sub- 
stantially disturbs  the  natural  land 
surface.  These  performance  standards 
and  design  requirements  are  the  mini- 
mum standards  which  shall  be  re- 
quired of  such  exploration,  and  such 
exploration  may.  at  the  discretion  of 
the  regiolatory  authority,  be  further 
required  to  comply  with  the  applicable 
performance  standards  and  design  re- 
quirements of  30  CFR  816-828. 

9  gl5J    ObjectiTM. 

The  objectives  of  this  Part  are  to: 
(a)  Provide  any  person  who  conducts 
or  Intends  to  conduct  coal  exploration 
which  substantially  disturbs  the  natu- 
ral land  surface  with  minimum  envi- 
ronmental protection  performance 
standards  and  design  requirements 
under  a  regulatory  program:  and 


(b)  Prevent  degradation  of  environ- 
mental quality  during  and  following 
the  conduct  of  coal  exploration. 

9  81S.11    Geaeral  responsibility  of  persons 
conducting  coal  exploration. 

(a)  Each  person  who  conducts  coal 
exploration  which  substantially  dis- 
turbs the  natural  land  svu-f  ace  and  in 
which  250  tons  or  less  of  coal  are  re- 
moved shall  file  the  notice  of  inten- 
tion to  explore  required  under  30  CFR 
776.12  and  shall  comply  with  Section 
815.15  of  this  Part. 

(b)  Each  person  who  conducts  coal 
exploration  which  substantially  dis- 
turbs the  natural  land  surface  and  in 
which  more  than  250  tons  of  coal  are 
removed  in  the  area  described  by  the 
written  approval  from  the  regulatory 
authority,  shall  c»mply  with  the  pro- 
cedures described  in  the  exploration 
and  reclamation  operations  plan  ap- 
proved under  30  CFR  776.13  and  shall 
comply  with  Section  815.15  of  this 
Part. 

f  816.13    Required  documents. 

Each  person  who  conducts  coal  ex- 
ploration which  substantially  dlsturtM 
the  natural  land  surface  and  which  re- 
moves more  than  250  tons,  of  coal 
shall,  while  in  the  exploration  area, 
possess  written  approval  of  the  regula- 
tory authority  for  the  activities  grant- 
ed under  30  CFR  776.12.  The  written 
approval  shaU  be  available  for  review 
by  the  authorized  representative  of 
the  regulatory  authority  or  the  Office 
upon  request. 

9815.15    Performance   standards   for  coal 
explormtion. 

The  performance  standards  in  this 
Section  are  applicable  to  coal  explora- 
tion which  substantially  disturbs  land 
surface. 

(a)  Habitats  of  unique  value  for  fish, 
wildlife,  and  other  related  environ- 
mental values  and  areas  identified  In 
30  CFR  780.16(b)  shall  not  be  dis- 
turbed during  coal  exploration. 

(b)  The  person  who  conducts  coal 
exploration  shall,  to  the  extent  practi- 
cable, measure  important  environmen- 
tal characteristics  of  the  exploration 
area  during  the  operations,  to  mini- 
mize environmental  damage  to  the 
area  and  to  provide  supportive  infor- 
mation for  any  permit  application  that 
person  may  submit  under  Subchapter 
O. 

(cMl)  Vehicular  travel  on  other  than 
established  graded  and  suirfaced  roads 
shall  be  limited  by  the  person  who 
conducts  coal  exploration  to  that  abso- 
lutely necessary  to  conduct  the  explo- 
ration. Travel  shall  be  confined  to 
graded  and  surfaced  roads  during  peri- 
ods when  excessive  damage  to  vegeta- 
tion or  rutting  of  the  land  siuiace 
could  result. 


(2)  Any  new  road  In  the  exploration 
area  which  is  used  less  than  6  months 
shall  comply  with  the  provisions  of  30 
CFR  816.170-816.176.  If  the  road  will 
be  used  longer  than  6  months,  it  shall 
comply  with  the  provisions  of  30  CFR 
816.150-816.166. 

(3)  Existing  roadii  may  be  used  for 
exploration  in  accordance  with  the  fol- 
lowing: 

(i)  AU  applicable  Federal,  State,  and 
local  requirements  shall  be  met. 

(11)  If  the  road  is  significantly  al- 
tered for  exploration,  including,  but 
not  limited  to.  change  of  grade,  widen- 
ing, or  change  of  route,  or  If  use  of  the 
road  for  exploration  contributes  addi- 
tional suspended  solids  to  streamflow 
or  nmoff,  then  Paragraph  (g)  of  this 
Section  shall  apply  to  all  areas  of  the 
road  which  are  altered  or  which  result 
in  such  additional  contributions. 

(ill)  If  the  road  is  significantly  al- 
tered for  exploration  activities  and 
will  remain  as  a  permanent  road  after 
exploration  activities  are  completed, 
the  person  conducting  exploration 
shall  ensure  that  the  requirements  of 
30  CFR  816.150  -  816.166,  as  appropri- 
ate, are  met  for  the  design,  construc- 
tion, alteration,  and  maintenance  of 
the  road. 

(4)  Promptly  after  exploration  activ- 
ities are  completed,  existing  roads 
used  during  exploration  shall  be  re- 
claimed either- 

(1)  To  a  condition  equal  to  or  better 
than  their  preexploratlon  condition; 
or 

(U)  To  the  condition  required  for 
permanent  roads  under  30  CFR 
816.150  -  816.166.  as  appropriate. 

(d)  If  excavations,  artificial  flat 
areas,  or  embankments  are  created 
during  exploration,  these  areas  shall 
be  returned  to  the  approximate  origi- 
nal contour  promptly  after  such  fea- 
tures are  no  longer  needed  for  coal  ex- 
ploration. 

(e)  Topsoil  shall  be  removed,  stored, 
and  redistributed  on  disturbed  areas 
as  necessary  to  assure  successful  reve- 
getatlon or  as  required  by  the  regula- 
tory authority. 

(f)  Revegetatlon  of  areas  disturbed 
by  coal  exploration  shall  be  performed 
by  the  person  who  conducts  the  explo- 
ration, or  his  or  her  agent.  If  more 
than  250  tons  of  coal  are  removed 
from  the  exploration  area,  all  revege- 
tatlon shall  be  in  compliance  with  the 
plan  approved  by  the  regulatory  au- 
thority and  carried  out  in  a  manner 
that  encourages  prompt  vegetative 
cover  and  recovery  of  productivity 
levels  compatible  with  approved  post- 
exploration  land  use  and  in  accord- 
ance with  the  following: 

(1)  All  disturbed  lands  shall  be 
seeded  or  planted  to  the  same  seasonal 
variety  native  to  the  disturbed  area.  If 
both  the  preexploratlon  and  postex- 
ploratlon  land  uses  are  Intensive  agrl- 
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culture,  planting  of  the  crops  normally 
grown  will  meet  the  requirements  of 
this  paragraph. 

(2)  The  vegetative  cover  shall  be  ca- 
pable of  stabilizing  the  soil  surface  In 
regards  to  erosion. 

(g)  With  the  exception  of  small  and 
temporary  diversions  of  overland  flow 
of  water  aroimd  new  roads,  drill  pads, 
and  support  facilities,  no  ephemeral, 
intermittent  or  perennial  stream  shall 
be  diverted  during  coal  exploration  ac- 
tivities. Overland  flow  of  water  shall 
be  diverted  in  a  manner  that— 

(1)  Prevents  erosion; 

(2)  To  the  extent  possible  using  the 
best  technology  currently  available, 
prevents  additional  contributions  of 
suiq>ended  solids  to  streamflow  or 
runoff  outside  the  exploration  area; 
and 

(3)  Complies  with  all  other  applica- 
ble State  or  Federal  requirements. 

(h)  Eich  exploration  hole,  borehole, 
well,  or  other  exposed  underground 
opening  created  during  exploration 
must  meet  the  requirements  of  30 
CFR  816.13,  816.14.  and  816.15. 

(i)  All  facilities  and  equipment  shall 
be  removed  from  the  exploration  area 
promptly  when  they  are  no  longer 
needed  for  exploration,  except  for 
those  facilities  and  equipment  that 
the  regulatory  authority  determines 
may  remain  to— 

(1)  Provide  additional  environmental 
quality  data; 

(2)  Reduce  or  control  the  on-  and 
off -site  effects  of  the  exploration  ac- 
tivities; or 

(3)  Facilitate  future  surface  mining 
and  reclamation  operations  by  the 
person  conducting  the  exploration, 
imder  an  approved  permit. 

(J)  Coal  exploration  shall  be  con- 
ducted in  a  manner  which  mlnlml7.es 
disturbance  of  the  prevailing  hydrolo- 
glc balance,  and  shsdl  include  sediment 
control  measures  such  as  those  listed 
in  30  CFR  816.45  or  sedimentation 
ponds  which  comply  with  30  CFR 
816.46.  The  regulatory  authority  may 
specify  additional  measures  which 
shall  be  adopted  by  the  person  en- 
gaged in  coal  exploration. 

(k)  Toxic-  or  acid-forming  materials 
shaU  be  handled  and  disposed  of  in  ac- 
cordance with  30  CJFR  816.48  and 
816.103.  If  specified  by  the  regulatory 
authority,  additional  measures  shall 
be  adopted  by  the  person  engaged  in 
coal  exploration. 

9  815.17    Requirement  for  a  permit. 

Any  person  who  extracts  coal  for 
commercial  sale  during  coal  explora- 
tion operations  must  obtain  a  permit 
for  those  operations  from  the  regtila- 
tory  authority  under  Subchapter  G. 
No  permit  is  required  if  the  regulatory 
authority  makes  a  prior  determination 
that  the  sale  Is  to  test  for  coal  proper- 
ties necessary  for  the  development  of 
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surface  coal  minin?  and  reclamation 
operations  for  which  a  permit  applica- 
tion Is  to  be  submitted  at  a  later  time. 


PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— SUR- 
FACE MINING  ACTIVITIES 

Sec. 

818.1  Scope. 

818.2  Objectives. 
816.11  Signs  and  mariners. 

816.13  Ceasing  and  sealing  of  drilled  holes: 
General  requirements. 

816.14  Casing  and  sealing  of  drilled  holes: 
Temporary. 

816.15  Casing  and  sealing  of  drilled  holes: 
Permanent. 

816.21  Topsoil:  General  requirements. 

816.22  TopsoU:  RemovaL 

816.23  Topsoil:  Storage. 

816.24  TopsoU:  Redistribution. 

816.25  Topsoil:  Nutrients  and  soU  amend- 
ments. 

816.41  Hydrologlc  balance:  General  re- 
quirements. 

816.42  Hydrologlc  balance:  Water  quality 
standards  and  effluent  limitations. 

816.43  Hydrologlc  t>al&nce:  Diversion  and 
conveyance  of  overland  and  shallow 
ground  water  flows  and  eptiemeral 
streams. 

816.44  Hydrologlc  balance:  Stream  channel 
diversions. 

816.45  Hydrologlc  balance:  Sediment  con- 
trol measures. 

816.46  Hydrologlc  balance:  Sedimentation 
ponds. 

816.47  Hydrologlc  balance:  Discharge 
structures. 

816.48  Hydrologlc  balaixx:  Acid-forming 
and  toxic-forming  spoil. 

816.49  Hydrologlc  balance:  Permanent  and 
temporary  Impoundments. 

816.50  Hydrologlc  balance:  Ground  water 
protec^on. 

816.51  Hydrologlc  balance:  Protection  of 
ground  water  recharge  capacity. 

816.52  Hydrologlc  balance:  Surface  and 
ground  water  monitoring. 

816.53  Hydrologlc  balance:  Transfer  of 
wells. 

816.54  Hydrologlc  balance:  Water  rights 
and  replacement. 

816.55  Hydrologlc  iMdance:  Disct^arge  of 
water  Into  an  underground  mine. 

816.56  Hydrologlc  balance:  Postmlning  re- 
tiabilitatlon  of  sedimentation  ponds,  di- 
versions, impoundments,  and  treatment 
facilities. 

816.57  Hydrologlc  balance:  Stream  buffer 
zones. 

816.59    C:oal  recovery. 

816.61  Dse  of  explosives:  General  require- 
ments. 

816.62  Use  of  explosives:  Pre-blasting 
survey. 

816.64  Use  of  explosives:  Public  notice  of 
blasting  schedule. 

816.65  Use  of  explosives:  Siu^ace  blasting 
requirements. 

816.67  Use  of  explosives:  Seismograph  mea- 
surements. 

816.68  Use  of  explosives:  Records  of  blast- 
ing operations. 

816.71  Disposal  of  excess  spoil:  General  re- 
quirements. 

816.72  EHsposal  of  excess  spoil:  Valley  fUla 

816.73  EHsposal  of  excess  spoU:  Head-of- 
hoUov  fills. 
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See. 

816.74  DUpocal  of  excen  •poU:  Durmble  rock 

fUls. 

816.79    Protection  of  underground  mining. 

816.81  Coal  processing  waste  banks:  Oener- 
al  requirements. 

816.83  Coal  processing  waste  banks:  Site  in- 
spection. 

816.83  Coal  processing  waste  banks:  Water 
control  measures. 

816.85  Coal  processing  waste  banks:  Con- 
struction requirements. 

816.86  Coal  processing  waste:  Burning. 

816.87  Coal  processing  waste:  Burned  waste 
utilization. 

816.88  Coal  processing  waste:  Return  to 
underground  workings. 

816.89  Disp)osal  of  non-coal  wastes. 

816.91  Coal  processing  waste:  Dams  and 
embankments:  General  requirements. 

816.92  Coal  processing  waste:  Dams  and 
embankments:  Site  preparation. 

816.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  construction. 

816.95    Air  resources  protection. 
816.97    Protection  of  fish,  wildlife,  and  re- 
lated environmental  values. 

816.99  Slides  and  other  damage. 

816.100  Contemporaneous  reclamation. 

816.101  Backfillins  and  gradlnr  General 
requirements. 

816.102  Backfilling  and  gradlnr  General 
grading  requirements. 

816.103  Backfilling  and  grading:  Covering 
coal  and  acid-  and  toxic-forming  materi- 
als. 

816.104  Backfilling  and  grading:  Thin  over- 
burden. 

816.105  BackfUllng  and  gradlnr  Thick 
overburden. 

816.106  Regradlng  or  stabilizing  rills  and 
gullies. 

816.111  Revegetation:  General  require- 
ments. 

816.112  Revegetation:  Use  of  introduced 
species. 

816.113  Revegetation:  Timing. 

816.114  Revegetation:  Mulching  and  other 
•oil  stabilizing  practices. 

816.115  RevegeUtion:  Grazing 

816.116  Revegetation:    Standards   for  suc- 


816.117    Revegetation:     Tree     and     shrub 
stocking  for  forest  land. 

816.131  Ceasatlon    of   operations:    Tempo- 
rary. 

816.132  Ceasatlon    of    operations:    Perma- 
nent. 

816.133  Poatmlnlng  land  use. 

816.150  Roads:  Class  I:  General. 

816.151  Roads:  Class  I:  Location. 

816.152  Roads:  Class  I:  Design  and  cooctruc- 
tion. 

816.153  Roads:  Class  I:  Drainage. 

816. 154  Roads:  Class  I:  Surfacing. 

816.155  Roads:  Class  I:  Maintenance. 
816  156  Roads:  Class  I:  Restoration. 
816.160  Roads:  Class  II:  General. 
816  161  Roads:  Class  11:  Location. 

816.162  Roads:  Class  II:   Design  and  con- 
struction. 
816.183  Roads:  Class  II:  Drainage 
816.164  Roads:  Class  II:  Surfacing 
818.166  Roads:  Class  II:  Maintenance. 
•18.166  Roada:  Class  II:  Restoration. 

816.170  Roads:  Claa  III:  General 

816.171  Roads:  Class  III:  Location 

816.173  Roads:  Class  III:  Design  and  con- 
struction. 
816.173  Roads:  Class  ID:  Drainage. 
816  174  Roads:  Class  ni:  Surfadiw. 
816.175  Roads.  Claa  m:  Maintenance. 
816.178  Roads:  Oaa  m:  RestoraUon. 
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Sec 

816.180  Other  transportation  faculties. 

816.181  Support  faculties  and  utUity  Uistal 
lations. 

Authoritt:  Sees.  102.  301.  501.  503.  504. 
508.  515.  517.  519.  701.  717,  and  719  of  Pub. 
L.  95-87.  91  SUt.  448.  449.  467.  470.  471.  478, 
486.  498.  501.  516.  526  (30  U.8.C.  1302.  1211. 
1251.  1253.  1254.  1258,  1365,  1267.  1269.  1391. 
1307.  1309). 

S  816.1     Scope. 

This  Part  sets  forth  the  minimum 
environmental  protection  performance 
standards  to  be  adopted  and  imple- 
mented under  regulatory  programs  for 
surface  mining  activities. 

(816.1    ObJccUvea. 

This  Part  Is  Intended  to  ensure  that 
all  surface  mining  activities  are  con- 
ducted in  a  manner  which  preserves 
and  enhances  environmental  and 
other  values  in  accordance  with  the 
Act. 

S  816.11     Signs  and  markers. 

(a)  Specifications.  Signs  and  mark- 
ers required  under  this  Part  shall— 

( 1 )  Be  posted  and  maintained  by  the 
person  who  conducts  the  surface 
mining  activities; 

(2)  Be  of  a  uniform  design  through- 
out the  operation  that  can  be  easily 
seen  and  read: 

(3)  Be  made  of  durable  material:  and 

(4)  Conform  to  local  ordinances  and 
codes. 

(b)  Duration  of  maintenance.  Signs 
and  markers  shall  be  maintained 
during  the  conduct  of  all  activities  to 
which  they  pertain. 

(c)  MiTie  and  permit  identification 
sitms- 

(1)  Identification  signs  shall  be  dis- 
played at  each  point  of  acoem  to  the 
permit  area  from  public  roads. 

(2)  SiflTis  shall  show  the  name,  busi- 
nen  address,  and  telephone  number  of 
the  person  who  conducts  the  surface 
mining  activities  and  the  Identification 
number  of  the  current  permit  autho- 
rizing surface  mining  activities. 

(3)  Signs  shall  be  retained  and  main- 
tained until  after  the  release  of  all 
bonds  for  the  permit  area. 

(d)  Perimeter  markers.  The  perim- 
eter of  a  permit  area  shall  be  clearly 
marked  before  the  beginning  of  sur- 
face mining  activities. 

(e)  Buffer  zone  markers.  Btiffer 
zones  shall  be  marked  along  their 
boundaries  as  required  under  Section 
816.57 

(f)  Blasting  signs.  If  blasting  is  con- 
ducted incident  to  surface  mining  ac- 
tivitiea.  the  person  who  conducts  these 
activities  shall: 

(1)  Conspicuously  display  signs  read- 
ing Blasting  Area'  along  the  edge  of 
any  blasting  area  that  comes  within  50 
feet  of  any  road  within  the  permit 
area,  or  wlthm  100  feet  of  any  public 
road  right  of  way. 


(2)  Conspicuously  flag,  or  post 
within  the  blasting  area,  the  immedi- 
ate vicinity  of  charged  holes  as  re- 
quired by  Section  816.65(e). 

(3)  Place  at  all  entrances  to  the 
permit  area  from  public  roads  or  high- 
ways conspicuous  signs  which  state 
'Warning!  Explosives  In  Use',  which 
clearly  explain  the  blast  warning  and 
all  clear  signals  that  are  in  use  and 
which  explain  the  marking  of  blast 
areas  and  charged  holes  within  the 
permit  area. 

(g)  Topsail  markers.  Where  topsoil 
or  other  vegetation-supporting  materi- 
al is  segregated  and  stockpiled  as  re- 
quired under  Section  816.23,  the  stock- 
piled material  shall  be  clearly  marked. 

9816.13    Casing    and    sealing    of    drilled 
holes:  General  requirements. 

Each  exploration  hole,  other  drill  or 
borehole,  well,  or  other  exposed  un- 
derground opening  shall  be  cased, 
sealed,  or  otherwise  managed,  as  ap- 
proved by  the  regulatory  authority,  to 
prevent  acid  or  other  toxic  drainage 
from  entering  ground  or  surface 
waters,  to  minimize  disturbance  to  the 
prevailing  hydrologic  balance,  and  to 
ensure  the  safety  of  people,  livestock, 
fish  and  wildlife,  and  machinery  in  the 
mine  plan  and  adjacent  area.  If  these 
openings  are  uncovered  or  exposed  by 
surface  mining  activities  within  the 
permit  area  they  shall  be  permanently 
closed,  unless  approved  for  water  mon- 
itoring, or  otherwise  managed  in  a 
manner  approved  by  the  regulatory 
authority.  Use  of  a  drilled  hole  or 
borehole  or  monitorliig  well  as  a  water 
well  must  meet  the  provisions  of  Sec- 
tion 816.53  of  this  Part.  This  Section 
does  not  apply  to  holes  solely  drilled 
and  used  for  blasting. 

{816.14     C'julng     and     lealing     of    drilled 
holes:  Temporary. 

Each  exploration  hole,  other  than 
drill  or  boreholes,  wells  and  other  ex- 
posed underground  openings  which 
have  been  identified  in  the  approved 
permit  application  for  use  to  return 
coal  processing  waste  or  water  to  un- 
derground workings,  or  to  be  used  to 
monitor  ground  water  conditions,  shall 
be  temporarily  sealed  before  use  and 
protected  during  use  by  barricades,  or 
fences,  or  other  protective  devices  ap- 
proved by  the  regulatory  authority. 
These  devices  shall  be  periodically  in- 
spected and  maintained  in  good  oper- 
ating condition  by  the  person  who  con- 
ducts the  surface  mining  activities. 

(816.15     Casing     and     tcaling     of    drilled 
holes:  Permanent 

When  no  longer  needed  for  monitor- 
ing or  other  use  approved  by  the  regu- 
latory authority  upon  a  finding  of  no 
adverse  environmental  or  health  and 
safety  effect,  or  unless  approved  for 
transfer  as  a  water  well  under  Section 


816.53,  each  exploration  hole,  other 
drilled  hole  or  borehole,  well,  and 
other  exjxjsed  underground  opening 
shall  be  capped,  sealed,  backfilled,  or 
otherwise  properly  managed,  as  re- 
quired by  the  regulatory  authority, 
under  Section  816.13  and  consistent 
with  30  CFR  75.1711.  Permanent  clo- 
sure measures  shall  be  designed  to  pre- 
vent access  to  the  mine  workings  by 
people,  livestock,  fish  and  wildlife,  and 
machinery,  and  to  keep  acid  or  other 
toxic  drainage  from  entering  ground 
or  surface  waters. 

(  816.21     Topsoil:  General  requiremenU. 

(a)  Before  disturbance  of  an  area. 
toi>soil  and  subsoils  to  be  saved  under 
Section  816.22  shall  be  separately  re- 
moved and  segregated  from  other  ma- 
terial. 

(b)  After  removal,  topsoil  shall 
either  be  Immediately  redistributed  as 
required  under  Section  816.24  or  stock- 
piled pending  redistribution  as  re- 
quired under  Section  816.23. 

(  816.22    Topsoil:  Removal. 

(a)  Timing.  Topsoil  shall  be  removed 
after  vegetative  cover  that  would  in- 
terfere with  the  use  of  the  topsoil  is 
cleared  from  the  areas  to  be  disturbed, 
but  before  any  drilling,  blasting, 
mining,  or  other  surface  disturbance. 

(b)  Materials  to  be  removed.  All  top- 
soil  shall  be  removed  in  a  separate 
layer  from  the  areas  to  be  disturbed, 
unless  use  of  substitute  or  supplemen- 
tal materials  is  approved  by  the  regu- 
latory authority  in  accordance  with 
paragraph  (e)  of  this  Section.  If  use  of 
substitute  or  supplemental  materials  is 
approved,  all  materials  to  be  redistrib- 
uted shall  be  removed. 

(c)  Material  to  be  removed  in  thin 
topsoil  situations.  If  the  topsoil  is  less 
than  6  Inches,  a  6-inch  layer  that  in- 
cludes the  A  horizon  and  the  unconso- 
lidated materials  immediately  below 
the  A  horizon  or  the  A  horizon  and  all 
unconsolidated  material  if  the  total 
available  is  less  than  6  inches,  shall  be 
removed  and  the  mixture  segregated 
and  redistributed  as  the  surface  soil 
layer,  unless  topsoil  substitutes  are  ap- 
proved by  the  regulatory  authority 
pursuant  to  paragraph  (e)  of  this  Sec- 
tion. 

(d)  Subsoil  segregation.  The  B  hori- 
zon and  portions  of  the  C  horizon,  or 
other  underlying  layers  demonstrated 
to  have  qualities  for  comparable  root 
development  shall  be  segregated  and 
replaced  as  subsoil.  If  the  regulatory 
authority  determines  that  either  of 
these  is  necessary  or  desirable  to 
ensure  soil  productivity  consistent 
with  the  approved  postminlng  land 
use. 

(e)  Top$oU  $ub$titutet  and  supple- 
ments. 

(1)  Selected  overburden  materials 
may  be  substituted  for  or  used  as  a 
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supplement  to.  topsoil.  if  the  regvila- 
tory  authority  determines  that  the  re- 
sulting soil  medium  is  equal  to  or  more 
suitable  for  sustaining  revegetation 
than  is  the  available  topsoil  and  the 
sulastitute  material  is  the  best  availa- 
ble to  support  revegetation.  This  de- 
termination shall  be  based  on: 

(1)  Ttie  results  of  chemical  and  physi- 
cal analyses  of  overburden  and  topsoil 
These  analyses  shall  include  determi- 
nations of  pH.  net  acidity  or  allcalln- 
Ity.  phosphorus,  potassium,  texture 
class,  and  other  analyses  as  required 
by  the  regtilatory  authority.  The  regu- 
latory authority  may  also  require  that 
results  of  field-site  trials  or  green- 
house tests  be  used  to  demonstrate  the 
feasibility  of  using  these  overburden 
materials. 

(11)  Results  of  analyses,  trials,  and 
tests  shall  be  submitted  to  the  regula- 
tory authority.  Certification  of  trials 
and  tests  shall  be  made  by  a  labora- 
tory approved  by  the  regulatory  au- 
thority, stating  that: 

(A)  The  proposed  substitute  materi- 
al is  equal  to  or  more  suitable  for  sus- 
taining the  vegetation  than  is  the 
available  topsoil: 

(B)  The  substitute  material  is  the 
best  available  material  to  support  the 
vegetation;  and 

(C)  The  trials  and  tests  were  con- 
ducted using  standard  testing  proce- 
dures. 

(2)  Substituted  or  supplemental  ma- 
terial shall  be  removed,  segregated, 
and  replaced  In  compliance  with  the 
requirements  for  topsoil  under  this 
Section. 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative  mate- 
rial, topsoil,  or  other  materials  may 
result  In  erosion  which  may  cause  air 
or  water  pollution  — 

(1)  The  size  of  the  area  from  which 
topsoil  Is  removed  at  any  one  time 
shall  be  limited: 

(2)  The  surface  soil  layer  shall  be  re- 
distributed at  a  time  when  the  physi- 
cal and  chemical  properties  of  topsoil 
can  be  protected  and  erosion  can  be 
minimized:  and 

(3)  Such  other  measures  shall  be 
taken  as  the  regulatory  authority  may 
approve  or  require  to  control  erosion. 

(  816^    TopsoU:  Storage. 

(a)  Topeoll  and  other  materials  re- 
moved under  Section  816.22  shall  be 
stockpiled  only  when  it  is  Impractical 
to  promptly  redistribute  such  materi- 
als on  regraded  areas. 

(b)  Stockpiled  materials  shall  be  se- 
lectively placed  on  a  stable  area  within 
the  permit  area,  not  disturbed,  and 
protected  from  wind  and  water  ero- 
sion, uimecessary  compaction,  and 
contaminants  which  lessen  the  capa- 
bility of  the  materials  to  support  vege- 
tation when  redistributed. 
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(1)  Protection  measures  shall  be  ac- 
complished either  by  — 

(1)  An  effective  cover  of  nonnoxlous, 
quick-growing  annual  and  pereruilal 
plants,  seeded  or  planted  during  the 
first  normal  period  after  removal  for 
favorable  planting  conditions:  or 

(ID  Other  methods  demonstrated  to 
and  approved  by  the  regulatory  au- 
thority to  provide  equal  protection. 

(2)  Unless  approved  by  the  regula- 
tory authority,  stockpiled  topsoil  and 
other  materials  shaU  not  be  moved 
until  required  for  redistribution  on  a 
regraded  area. 

( 816.24    Topsoil:  Redistribution. 

(a)  After  final  grading  and  before 
the  replacement  of  topsoil  and  other 
materials  segregated  In  accordance 
with  Section  816.23.  regraded  land 
shall  be  scarified  or  otherwise  treated 
as  required  by  the  regulatory  authori- 
ty to  eliminate  slippage  surfaces  and 
to  promote  root  penetration.  If  the 
person  who  conducts  the  surface 
mining  activities  shows,  through  ap- 
propriate tests,  and  the  regulatory  au- 
thority approves,  that  no  harm  will  t>e 
caused  to  the  topsoil  and  vegetation, 
scarification  may  be  conducted  after 
topsoillng. 

(b)  Topsoil  and  other  materials  shall 
be  redistributed  In  a  maimer  that  — 

(1)  Achieves  an  approximate  iml- 
form,  stable  thickness  consistent  with 
the  Improved  postminlng  land  uses, 
contours,  and  surface  water  drainage 
system: 

(2)  Prevents  excess  compaction  of 
the  topsoil:  and 

(3)  Protects  the  topsoil  from  wind 
Bind  water  erosion  before  and  after  it  is 
seeded  and  planted. 

(816.25    Topsoil:      Nutrients      and      soil 
amendments. 

Nutrients  and  soil  amendments  in 
the  amounts  determined  by  soil  tests 
shall  be  applied  to  the  redistributed 
surface  soil  layer,  so  that  It  supports 
the  approved  postminlng  land  use  and 
meets  the  revegetation  requirements 
of  Sections  816.111-816.117.  All  soU 
tests  shall  be  performed  by  a  qualified 
laboratory  using  standard  methods  ap- 
proved by  the  regulatory  authority. 

(816.41     Hydrologic   balance:   General   re- 
quirements. 

(a)  Surface  mining  activities  shall  be 
planned  and  conducted  to  minimize 
changes  to  the  prevailing  hydrologic 
balance  In  both  the  mine  plan  and  ad- 
jacent areas.  In  order  to  prevent  long- 
term  adverse  changes  in  that  balance 
that  could  result  from  those  activities. 

(b)  Changes  in  water  quality  and 
quantity,  in  the  depth  to  ground 
water,  and  in  the  location  of  surface 
water  drainage  channels  shall  be  mini- 
mized so  that  the  approved  postmin- 
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ing  land  use  of  the  permit  area  Is  not 
adversely  affected. 

(c)  In  no  case  shall  Federal  and 
State  water  quality  statutes,  regula- 
tions, standards,  or  effluent  limita- 
tions be  violated. 

(d)  Operations  shall  be  conducted  to 
minimize  water  pollution  and.  where 
neceMary.  treatment  methods  shall  be 
UMd  to  control  water  pollution. 

(1)  Each  person  who  conducts  sur- 
face mining  activities  shall  emphasize 
mining  and  reclamation  practices  that 
prevent  or  minimize  water  pollution. 
Changes  in  flow  of  drainage  shall  t>e 
used  in  preference  to  the  use  of  water 
treatment  facilities. 

(2)  Acceptable  practices  to  control 
and  minimize  water  pollution  include, 
but  are  not  limited  to  — 

(1)  Stabilizing  disturbed  areas 
through  land  shaping: 

(li)  Diverting  runoff; 

(iii)  Achieving  quickly  germinating 
and  growing  stands  of  temporary  vege- 
tation; 

'  (Iv)  Regulating  channel  velocity  of 
water 

(V)  Lining  drainage  channels  with 
rock  or  vegetation: 

Cvi)  Mulchlnr. 

(vli)  Selectively  placing  and  sealing 
add-formlng  and  toxic-forming  mate- 
rials; and 

(vill)  Selectively  placing  waste  mate- 
rials in  backfill  areas. 

(3)  If  the  practices  listed  at  Para- 
graph (d)<2)  of  this  Section  are  not 
adequate  to  meet  the  requirements  of 
this  Part,  the  person  who  conducts 
surface  mining  activities  shall  operate 
and  maintain  the  necessary  water 
treatment  facilities  for  as  long  as 
treatment  is  required  under  this  Part. 

S81C42     Hydrolofic  balance:   Wster  qual- 
ity ttaiMlardt  and  efnucnt  limiutioiu. 

(aKl)  All  surface  drainage  from  the 
disturt>ed  area,  including  disturbed 
areas  that  have  been  graded,  seeded, 
or  planted,  shall  be  passed  through  a 
sedimentation  pond  or  a  series  of  sedi- 
mentation ponds  before  leaving  the 
permit  area. 

(2)  Sedimentation  ponds  and  other 
treatment  facilities  shall  be  main- 
tained until  the  disturbed  area  has 
been  restored  and  the  vegetation  re- 
quirements of  Sections  816.111  818.117 
are  met  and  the  quality  of  the  un- 
treated drainage  from  the  dlsturt>ed 
area  meets  the  applicable  State  and 
Federal  water  quality  standards  re- 
quirements for  the  receiving  stream. 

<S)  The  regulatory  authority  may 
grant  exemptions  from  these  require- 
ments only  when: 

(A)  The  disturt>ed  drainage  area 
within  the  total  disturbed  area  is 
small;  and 

(B)  The  person  who  conducts  the 
s\irface  mining  activities  demonstrates 
that  sedimentation  ponds  and  treat- 
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ment  facilities  are  not  necessary  for 
drainage  from  the  dLsturt>ed  drainage 
areas  to  meet  the  effluent  limitations 
in  the  table  below  and  the  applicable 
State  and  Federal  water  quality  stand- 
ards for  downstream  receiving  waters. 

(4)  For  the  purposes  of  this  Section 
only,  disturbed  area  shall  not  include 
those  areas  in  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordance  with  this 
Part  and  the  upstream  area  Is  not  oth- 
erwise dlsturt>ed  by  the  person  who 
conducts  the  surface  mining  activities. 

(5)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in  ac- 
cordance with  Section  816.46.  In  ap- 
propriate locations  t>efore  t)eglnning 
any  surface  mining  activities  in  the 
drainage  area  to  be  affected. 

(6)  Where  the  sedimentation  pond 
or  series  of  sedimentation  ponds  Is 
uaed  so  as  to  result  in  the  mixing  of 
drainage  from  the  disturt>ed  areas 
with  drainage  from  other  areas  not 
disturbed  by  current  surface  coal 
mining  and  reclamation  operations, 
the  permittee  shall  achieve  the  efflu- 
ent limitations  set  forth  below  for  all 
of  the  mixed  drainage  when  it  leaves 
the  permit  area. 

(7)  Discharges  of  water  from  areas 
disturbed  by  surface  mining  activities 
shall  be  made  in  compliance  with  all 
Federal  and  State  laws  and  regula- 
tions and.  at  a  minimum,  the  following 
numerical  effluent  limitations: 

K/fluent  limitatUmt,  in  miUiffrtimt  per  liter 
(wa/I)  except  for  pH 
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(b)  A  discharge  from  the  disturbed 
areas  is  not  subject  to  the  effluent 
llmlUtlons  of  this  Section.  If— 

(1)  The  discharge  is  demonstrated 
by  the  discharger  to  have  resulted 
from  a  precipitation  event  equal  to  or 
larger  than  a  10-year  24-hour  precipi- 
tation event;  and 

(2)  The  discharge  Is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  requirements 
of  tills  Part. 

(c)  Adequate  facilities  shall  t>e  in- 
stalled, operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturt>ed  area  so  that  it  complies  with 
all  Federal  and  State  laws  and  regula- 
tions and  the  limitations  of  this  Sec- 
tion. If  the  pH  of  water  to  be  dis- 
charged from  the  dlsturt>ed  area  is  less 
than  6.0.  an  automatic  lime  feeder  or 
other  automatic  neutralization  process 
approved  by  the  regulatory  authority 
shall  be  Installed,  operated,  and  main- 
tained. The  regulatory  authority  may 
authorize  the  use  of  a  manual  system. 
If  it  finds  that— 

(1)  Flow  Is  Infrequent  and  presents 
small  and  infrequent  treatment  re- 
quirements to  meet  applleable  stand- 
ards which  do  not  require  use  of  an 
automatic  neutralization  process;  and 

(2)  Timely  and  consistent  treatment 
is  ensured. 

S81C43  Hydroiofic  balanre:  DlTmiona 
and  roflvryanre  of  overland  flow  and 
shallow  ground  water  flow,  and  ephem- 
eral streams 

Overland  flow.  Including  flow 
through  litter,  and  shallow  ground 
water  flow  from  undlsturt>ed  areas, 
and  flow  in  ephemeral  streams,  may 
be  diverted  away  from  disturbed  areas 
by  means  of  temporary  or  permanent 
diversions,  if  required  or  approved  by 
the  regulatory  authority  as  necessary 
to  minimize  erosion,  to  reduce  the 
volume  of  water  to  be  treated,  and  to 
prevent  or  remove  water  from  contact 
with  acid-forming  or  toxic-forming 
materials.  The  following  requirements 
shall  be  met  for  all  diversions  and  for 
all  collection  drains  that  are  used  to 
transport  water  into  water  treatment 
facilities  and  for  all  diversions  of  over- 
land and  shallow  ground  water  flow 
and  ephemeral  streams— 

(a)  Temporary  diversions  shall  l>e 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with 
a  2-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula- 
tory authority. 

(b)  To  protect  fills  and  property  and 
to  avoid  danger  to  public  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
nmoff  from  a  precipitation  event  with 
a  10-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula- 
tory authority.  Permanent  diversions 


shall  t>e  constructed  with  gently  slop- 
ing banlis  that  are  stabilized  by  vege- 
tation. Asphalt,  concrete,  or  other  sim- 
ilar linings  shall  be  used  only  when  ap- 
proved by  the  regulatory  authority  to 
prevent  seepage  or  to  provide  stability. 

(c)  Diversions  shall  l)e  designed,  con- 
structed, and  maintained  in  a  manner 
which  prevents  additional  contribu- 
tions of  suspended  solids  to  stream- 
flow  and  to  nmoff  outside  the  permit 
area,  to  the  extent  possible  using  the 
best  technology  currently  available. 
Appropriate  sediment  control  meas- 
ures for  these  diversions  may  include, 
but  not  be  limited  to.  maintenance  of 
appropriate  gradients,  channel  lining, 
revegetatlon.  roughness  structures, 
and  detention  basins. 

(d)  No  diversion  shall  be  located  so 
as  to  Increase  the  potential  for  land 
slides.  No  diversion  shall  be  construct- 
ed on  existing  land  slides,  unless  ap- 
proved by  the  regulatory  authority. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shall  be  removed 
and  the  affected  land  regraded,  top- 
soiled,  and  revegetated  in  accordance 
with  Sections  816.24.  816.25,  816.101- 
816.106,  and  816.111-816.117. 

(f)  Diversion  design  shall  incorpo- 
rate the  following: 

(1)  Channel  lining  shall  be  designed 
using  standard  engineering  practices 
to  pass  safely  the  design  velocities. 
Riprap  shall  comply  with  the  require- 
ments of  Section  816.72(b)(5),  except 
for  sand  and  gravel. 

(2)  Freeboard  shall  be  no  less  than 
0.3  feet.  Protection  shall  be  provided 
for  transition  of  flows  and  for  critical 
areas  such  as  swales  and  curves. 
Where  the  area  protected  is  a  critical 
area  as  determined  by  the  regulatory 
authority,  the  design  freeboard  may 
be  Increased. 

(3)  Energy  dissipators  shall  be  in- 
stalled when  necessary  at  discharge 
points,  where  diversions  Intersect  with 
natural  streams  and  exit  velocity  of 
the  diversion  ditch  flow  is  greater 
than  that  of  the  receiving  stream. 

(4)  Excess  excavated  material  not 
necessary  for  diversion  channel  geom- 
etry or  regrading  of  the  charmel  shall 
be  disposed  of  in  accordance  with  30 
CFR  816.71-816.74. 

(5)  Topsoil  shall  t>e  handled  in  com- 
pliance with  30  CFR  816.21-816.25. 

(g)  Diversions  shall  not  be  construct- 
ed or  operated  to  divert  water  Into  un- 
derground mines  without  the  approval 
of  the  regulatory  authority  under  Sec- 
tion 816.55. 

S  816.44     Hydrologic  balance:  Stream  chan- 
nel diversions. 

(a)  Plow  from  perennial  and  inter- 
mittent streams  within  the  permit 
area  may  be  diverted,  if  the  diver- 
sions- 


RUI£S  AND  REGULATIONS 

(1)  Are  approved  by  the  regulatory 
authority  after  making  the  findings 
called  for  in  Section  816.57(a). 

(2)  Comply  with  other  requirements 
of  this  Subchapter;  and 

(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regulations. 

(b)  When  streamflow  is  allowed  to 
be  diverted,  the  stream  channel  diver- 
sion shall  be  designed,  constructed, 
and  removed.  In  accordance  with  the 
foUowlng: 

(1)  The  longitudinal  profile  of  the 
stream,  the  channel,  and  the  flood- 
plain  shall  be  designed  and  construct- 
ed to  remain  stable  and  to  prevent,  to 
the  extent  possible  using  the  best 
technology  currently  available,  addi- 
tional contributions  of  suspended 
solids  to  streamflow  or  lo  runoff  out- 
side the  F>ermlt  area.  These  contribu- 
tions shall  not  be  in  excess  of  require- 
ments of  State  or  Federal  law.  Erosion 
control  structures  such  as  channel 
lining  structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  In  diversions  only  when 
approved  by  the  regulatory  authority 
as  being  necessary  to  control  erosion. 
These  structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  Infrequent 
maintenance. 

(2)  The  combination  of  channel, 
bank,  and  flood-plain  configurations 
shall  be  adequate  to  pass  safely  the 
peak  runoff  of  a  10-year,  24-hour  pre- 
cipitation event  for  temporary  diver- 
sions, a  100-year,  24-hour  precipitation 
event  for  permanent  diversions,  or 
larger  events  specified  by  the  regula- 
tory authority.  However,  the  capacity 
of  the  channel  itself  should  be  at  least 
equal  to  the  capacity  of  the  unmodi- 
fied stream  channel  Immediately  up- 
stream and  downstream  of  the  diver- 
sion. 

(c)  When  no  longer  needed  to 
achieve  the  purpose  for  which  they 
were  authorized,  all  temporary  stream 
channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and  re- 
vegetated,  in  accordance  Sections 
816.24,  816.25,  816.101-816.105.  and 
816.111-816.117.  At  the  time  diversions 
are  removed,  downstream  water  treat- 
ment facilities  previously  protected  by 
the  diversion  shall  be  modified  or  re- 
moved to  prevent  overtopping  or  fail- 
ure of  the  facilities.  This  requirement 
shall  not  relieve  the  person  who  con- 
ducts the  surface  mining  activities 
from  maintenance  of  a  water  treat- 
ment facility  otherwise  required  under 
this  Part  or  the  permit. 

(d)  When  permanent  diversions  are 
constructed  or  stream  channels  re- 
stored, after  temporary  divisions,  the 
operator  shall: 

(1)  Restore,  enhance  where  practica- 
ble, or  maintain  natural  riparian  vege- 
tation on  the  banks  of  the  stream: 
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(2)  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an  en- 
vironmentally acceptable  gradient,  as 
determined  by  the  regulatory  authori- 
ty: 

(3)  Establish  or  restore  the  stream  to 
a  longitudinal  profile  and  cross-sec- 
tion. Including  aquatic  habitats  (usual- 
ly a  pattern  of  riffles,  pools,  and  drops 
rather  than  uniform  depth)  that  ap- 
proximate preminlng  stream  chaimel 
characteristics. 

$816.45    Hydrologic      balance:      Sediment 
control  measures. 

(a)  Appropriate  sediment  control 
measures  shall  be  designed,  construct- 
ed, and  maintained  using  the  best 
technology  currently  available  to: 

(1)  prevent,  to  the  extent  possible, 
additional  contributions  of  sediment 
to  streamflow  or  to  nmoff  outside  the 
permit  area, 

(2)  meet  the  more  stringent  of  appli- 
cable State  or  Federal  effluent  limita- 
tions, 

(3)  minimize  erosion  to  the  extent 
possible. 

(b)  Sediment  control  measures  in- 
clude practices  carried  out  within  and 
adjacent  to  the  disturbed  area.  The 
sedimentation  storage  capacity  of 
practices  in  and  downstream  from  the 
disturbed  area  shall  reflect  the  degree 
to  which  successful  mining  and  recla- 
mation techniques  are  applied  to 
reduce  erosion  and  control  sediment. 
Sediment  control  measures  consist  of 
the  utilization  of  proper  mining  and 
reclamation  methods  and  sediment 
control  practices,  singly  or  In  combina- 
tion. Sediment  control  methods  in- 
clude but  are  not  limited  to  — 

(1)  EHsturbing  the  smallest  practica- 
ble area  at  any  one  time  during  the 
mining  operation  through  progressive 
backfilling,  grading,  and  prompt  reve- 
getatlon as  required  in  Section 
816.111(b): 

(2)  Stabilizing  the  backfill  material 
to  promote  a  reduction  in  the  rate  and 
volume  of  runoff,  in  accordance  with 
the  requirements  of  Section  816.101; 

(3)  Retaining  sediment  within  dis- 
turbed areas: 

(4)  Diverting  runoff  away  from  dis- 
turbed areas: 

(5)  Diverting  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional  ero- 
sion; 

(6)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  sediment 
filters,  dugout  ponds,  and  other  meas- 
ures that  reduce  overland  flow  vel(x:- 
ity,  reduce  runoff  volume,  or  trap  sedi- 
ment: and 

(7)  Treating  with  chemicals. 
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|81«.4<    Hrdrolofic    iMlancc:    SedlmcnU- 
tlon  ponda. 

(a)  General  rtquiremenU.  Sedimen- 
tation ponds  shall  be  used  individually 
or  in  series  and  shall  — 

(1)  Be  constructed  before  any  dis- 
turbance of  the  undisturbed  area  to  be 
drained  into  the  pond: 

(3)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  peren- 
nial streams;  unless  approved  by  the^ 
regulatory  authority. 

(3)  Meet  all  the  criteria  of  this  Sec- 
tion. 

(b)  Sediment  storage  volume.  Sedi- 
mentation ponds  shall  provide  a  mini- 
mum sediment  storage  volume  equal 
to- 

(1)  The  accumulated  sediment 
volume  from  the  drainage  area  to  the 
pond  for  a  minitniitri  of  3  years.  Sedi- 
ment storage  volume  shall  be  deter- 
mined using  the  Universal  Soil  Loss 
Equation,  gully  erosion  rates,  and  the 
sediment  delivery  ratio  converted  to 
sediment  volume,  using  either  the 
sediment  density  or  other  empirical 
methods  derived  from  regional  sedi- 
ment pond  studies  If  approved  by  the 
regulatory  authority;  or 

(2)  0.1  acre- foot  for  each  acre  of  dis- 
turbed area  within  the  upstream 
drainage  area  or  a  greater  amount  If 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the 
pond.  The  regulatory  authority  may 
approve  a  sediment  storage  volume  of 
not  less  than  0.035  acre-foot  for  each 
acre  of  disturbed  area  within  the  up- 
stream drainage  area,  if  the  person 
who  conducts  the  surface  mining  ac- 
tivities demonstrates  that  sediment  re- 
moved by  other  sediment  control 
measures  is  equal  to  the  reduction  in 
sediment  storage  volume. 

(c)  Detention  time.  Sedimentation 
ponds  shall  provide  the  required  theo- 
retical detention  time  for  the  water 
Inflow  or  nmoff  entering  the  pond 
from  a  10-year.  24-hour  precipitation 
event  (design  event).  Theoretical  de- 
tention time  is  defined  as  the  average 
time  that  the  design  flow  is  detained 
In  the  pond:  and  is  further  defined  as 
the  time  difference  between  the  cen- 
troid  of  the  inflow  hydrograph  and 
the  centrold  of  the  outflow  hydro- 
graph  for  the  design  event.  Runoff  di- 
verted under  Sections  816.43  and 
816.44,  away  from  the  disturt>ed  drain- 
age areas  and  not  passed  through  the 
sedimentation  pond  need  not  be  con- 
sidered in  sedimentation  pond  design. 
In  determining  the  runoff  volume,  the 
characteristics  of  the  mine  site,  recla- 
mation procedures,  and  onsite  sedi- 
ment control  practices  shall  be  consid- 
ered. Sedimentation  ponds  shall  pro- 
vide a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or 
any  higher  amount  required  by  the 
regulatory  authority,  except  as  pro- 


RULES  and  REOULATfONS 

vided  under  subparagraphs  (1),  (3),  or 
(3)  of  this  paragraph. 

(1)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours,  when  the 
person  who  conducts  the  surface 
mining  activities  demonstrates  that  — 

(i)  The  improvement  in  sediment  re- 
moval efficiency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result 
of  pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  p«nd  configuration,  in- flow  and  out- 
flow fAoUlty  locations,  baffles  to  de- 
crease in-flow  velocity  and  short-cir- 
cuiting, and  surface  areas;  and 

Cil)  The  pond  effluent  Is  shown  to 
achieve  and  maintain  applicable  efflu- 
ent limitations. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours  when  the 
person  who  conducts  the  surface 
mining  activities  demonstrates  that 
the  size  distribution  or  the  specific 
gravity  of  the  suspended  matter  is 
such  that  applicable  effluent  limita- 
tions are  achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  to  the  regulatory  au- 
thority that  the  chemical  treatment 
process  to  be  used  — 

(I)  Will  achieve  and  maintain  the  ef- 
fluent limitations;  and 

(II)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values. 

(4)  The  calculated  theoretical  deten- 
tion time  and  all  supporting  documen- 
tation and  drawings  used  to  establish 
the  required  detention  times  under 
subparagraphs  (c  )<!)-(  3)  of  this  Sec- 
tion shall  be  included  in  the  permit 
application. 

(d)  Dewatering.  The  water  storage 
resulting  from  inflow  shall  be  removed 
by  a  nonclogglng  dewaterlng  device  or 
a  conduit  spillway  approved  by  the 
regulatory  authority,  and  shall  have  a 
discharge  rate  to  achieve  and  maintain 
the  required  theoretical  detention 
time.  The  dewaterlng  device  shall  not 
be  located  at  a  lower  elevation  than 
the  maximum  elevation  of  the  sedi- 
mentation storage  volume. 

(e)  Each  person  who  conducts  stir- 
face  mining  activities  shall  design,  con- 
struct, and  maintain  sedimentation 
ponds  to  prevent  short-circuiting  to 
the  extent  possible. 

(f)  The  design,  construction,  and 
maintenance  of  a  sedimentation  pond 
or  other  sediment  control  measures  in 
accordance  with  this  Section  shall  not 
relieve  the  person  from  compliance 
with  applicable  effluent  limitations  as 
contained  in  30  CFR  816.42. 

(g)  There  shall  be  no  out-flow 
through  the  emergency  spillway 
during  the  passage  of  the  runoff  re- 


sulting from  the  10-year.  24-hour  pre- 
cipitation event  or  lesser  events 
through  the  sedimentation  pond. 

(h)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volimie 
of  sediment  accimiulates  to  60  percent 
of  the  design  sediment  storage  volume. 
With  the  approval  of  the  regulatory 
authority,  additional  permanent  stor- 
age may  be  provided  .for  sediment 
and /or  water  above  that  required  for 
the  design  sediment  storage.  Upon  the 
approval  of  the  regulatory  authority 
for  those  cases  where  additional  per- 
manent storage  is  provided  above  that 
required  for  sediment  under  Para- 
graph (b)  of  this  Section,  sediment  re- 
moval may  be  delayed  until  the  re- 
maining volume  of  permanent  storage 
has  decreased  to  40  percent  of  the 
total  sediment  storage  volume  pro- 
vided the  theoretical  detention  time  is 
maintained. 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  safely  discharge 
the  nmoff  from  a  25-year,  24-hour 
precipitation  event,  or  larger  event 
specified  by  the  regulatory  authority. 
The  elevation  of  the  crest  of  the  emer- 
gency spillway  shall  be  a  minimum  of 
1.0  foot  above  the  crest  of  the  princi- 
pal spillway.  Emergency  spillway 
grades  and  allowable  velocities  shall  be 
approved  by  the  regulatory  authority. 

(J)  The  minimum  elevation  at  the 
top  of  the  settled  embankment  shall 
be  1.0  foot  above  the  water  surface  in 
the  pond  with  the  emergency  spillway 
flowing  at  design  depth.  For  embank- 
ments subject  to  settlement,  this  1.0 
foot  minimum  elevation  requirement 
shall  apply  at  all  times.  Including  the 
period  after  settlement. 

(k)  The  constructed  height  of  the 
dam  shall  be  increased  a  minimum  of  5 
percent  over  the  design  height  to 
allow  for  settlement,  unless  it  has 
been  demonstrated  to  the  regulatory 
authority  that  the  material  used  and 
the  design  will  ensure  against  all  set- 
tlement. 

(1)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (H-t-35)/5,  where  H  is  the 
height,  in  feet,  of  the  embankment  as 
measured  from  the  upstream  toe  of 
the  embankment. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embankment  shall  not  be  less  than 
lc:5  h,  with  neither  slope  steeper  than 
lv:2h.  Slopes  shall  be  designed  to  be 
stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  embankment  foundation 
area  shall  be  cleared  of  all  organic 
matter,  all  surfaces  sloped  to  no  steep- 
er than  Iv.lh,  and  the  entire  founda- 
tion surface  scarified. 

(o)  The  fill  material  shaU  be  free  of 
sod,  large  roots,  other  large  vegetative 


matter,  and  frozen  soli,  and  In  no  case 
shall  coal-processing  waste  be  used. 

(p)  The  placing  and  spreading  of  fill 
material  shall  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  shall 
be  brought  up  in  horizontal  layers  of 
such  thickness  as  is  required  to  facili- 
tate compaction  and  meet  the  design 
requirements  of  this  Section.  Compac- 
tion shall  be  conducted  as  specified  in 
the  design  approved  by  the  regulatory 
authority. 

(q)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet 
in  height,  as  measured  from  the  up- 
stream toe  of  the  embankment  to  the 
crest  of  the  emergency  spillway,  or  has 
a  storage  volume  of  20  acre- feet  or 
more,  the  following  additional  require- 
ments shall  be  met: 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  discharge  safely 
the  runoff  resulting  from  a  100-year, 
24-hour  precipitation  event,  or  a  larger 
event  specified  by  the  regulatory  au- 
thority. 

(2)  The  embankment  shall  be  de- 
signed and  constructed  with  a  static 
safety  factor  of  at  least  1.5,  or  a 
higher  safety  factor  as  designated  by 
the  regulatory  authority  to  ensure  sta- 
bility. 

(3)  Appropriate  barriers  shall  be  pro- 
vided to  control  seepage  along  con- 
duits that  extend  through  the  em- 
bankment. 

(4)  The  criteria  of  the  Mine  Safety 
and  Health  Administration  as  pub- 
lished in  30  CFR  77.216  shall  be  met. 

(r)  Each  pond  shall  be  designed  and 
Inspected  during  construction  under 
the  supervision  of,  and  certified  after 
construction  by,  a  registered  profes- 
sional engineer. 

(s)  The  entire  embankment  includ- 
ing the  svuTOunding  areas  disturbed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative 
cover  or  other  means  Immediately 
after  the  embankment  is  completed. 
The  active  upstream  face  of  the  em- 
bankment where  water  will  be  Im- 
pounded may  be  riprapped  or  other- 
wise stabilized.  Areas  in  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be  re- 
paired and  revegetated  in  accordance 
with  Section  816.106. 

(t)  All  i>onds,  including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  shall  be  examined  for 
structural  weakness,  erosion,  and 
other  hazardous  conditions,  and  re- 
ports and  modifications  shall  be  made 
to  the  regulatory  authority,  in  accord- 
ance with  30  CFR  77.216-3.  With  the 
approval  of  the  regulatory  authority, 
dams  not  meeting  these  criteria  (30 
CFR  77.216(a))  shall  be  examined  four 
times  per  year. 

(u)  Sedimentation  ponds  shall  not  be 
removed  until  the  disturbed  area  has 
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been  restored,  and  the  vegetation  re- 
quirements of  Section  816.111-816.117 
are  met  and  the  drainage  entering  the 
pond  has  met  the  applicable  State  and 
Federal  water  quality  requirements 
for  the  receiving  stream.  When  the 
sedimentation  pond  is  removed,  the  af- 
fected land  shall  be  regraded  and  reve- 
getated in  accordance  with  Sections 
816.100-816.106,  and  816.111-816.117, 
unless  the  pond  has  been  approved  by 
the  regulatory  authority  for  retention 
as  being  compatible  with  the  approved 
postmlning  land  use  under  Section 
816.133.  If  the  regulatory  authority 
approves  retention,  the  sedimentation 
pond  shall  meet  all  the  requirements 
for  permanent  impoundments  of  Sec- 
tions 816.49  and  816.56. 

{816.47    Hydrolofic     balance:     Diacharge 
■tnictures. 

Discharge  from  sedimentation 
ponds,  permanent  and  temporary  im- 
poiuidiments,  coal  processing  waste 
dams  and  embankments,  and  diver- 
sions shall  be  controlled,  by  energy 
disslpators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or  en- 
largement of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrolo- 
glc  balance.  Discharge  structures  shall 
be  designed  according  to  standard  en- 
gineering-design procedures. 

$816.48    Hydrologic  balance:  Add-fonning 
and  toxic-forming  tpoiL 
Drainage    from    add-formlng    and 
toxic-forming  spoil   Into  ground  and 
surface  water  shall  be  avoided  by  — 

(a)  Identifying,  burying,  and  treat- 
ing where  necessary,  spoil  which.  In 
the  Judgment  of  the  regulatory  au- 
thority, may  be  detrimental  to  vegeU- 
tlon  or  may  adversely  affect  water 
quality  if  not  treated  or  buried; 

(b)  Preventing  water  from  coming 
Into  contact  with  acid-forming  and 
toxic-forming  spoil  In  accordance  with 
Section  816.103,  and  other  measures  as 
required  by  the  regulatory  authority; 
and 

(c)  Burying  or  otherwise  treating  all 
acid-forming  or  toxic-forming  spoil 
within  30  days  after  it  is  first  exposed 
on  the  mine  site,  or  within  a  lesser 
period  required  by  the  regulatory  au- 
thority. Temporary  storage  of  the 
spoil  may  be  approved  by  the  regula- 
tory authority  upon  a  finding  that 
burial  or  treatment  within  30  days  is 
not  feasible  and  will  not  resvQt  in  any 
material  risk  of  water  pollution  or 
other  environmental  damage.  Storage 
shall  be  limited  to  the  period  until 
burial  or  treatment  first  becomes  fea- 
sible. Acid-forming  or  toxic-forming 
spoil  to  be  stored  shall  be  placed  on 
impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water. 
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{816.49    Hydrologic    balance:    Permanent 
and  temporary  impoundments. 

(a)  Permanent  Impoundments  are 
prohibited  unless  authorized  by  the 
regulatory  authority,  upon  the  basis 
of  the  following  demonstration: 

(1)  The  quality  of  the  impounded 
water  shall  be  suitable  on  a  permanent 
basis  for  its  intended  use,  and  dis- 
charge of  water  from  the  impoimd- 
ment  shall  not  degrade  the  quality  of 
receiving  waters  to  less  than  the 
water-quality  standards  established 
pursuant  to  applicable  State  and  Fed- 
eral laws. 

(2)  The  level  of  water  shall  be  suffi- 
ciently stable  to  support  the  intended 
use. 

(3)  Adequate  safety  and  access  to 
the  impounded  water  shall  be  pro- 
vided for  proposed  water  users. 

(4)  Water  impoundments  shall  not 
result  in  the  diminution  of  the  quality 
or  quantity  of  water  used  by  adjacent 
or  surrounding  landovt-ners  for  agrictil- 
tund.  Industrial,  recreational,  or  do- 
mestic uses. 

(6)   The   design,    construction,    and 
maintenance      of      structures      shall 
achieve  the  minimum  design  require- 
ments  applicable   to   structures   con- 
structed   and    maintained    under    the 
Watershed  Protection  and  Flood  Pre- 
vention Act,  Pub.  L.  83-566  (16  UJS.C. 
1006).    Requirements    for    Impound- 
ments that  meet  the  size  or  other  cri- 
teria of  the  Mine  Safety  and  Health 
Administration.  30  CFR  77-126(a)  are 
contained   in   U.S.   Soil   Conservation 
Service    Technical    Release    No.    60. 
'Earth    Dams    and    Reservoirs,'    June 
1976.  Requirements  for  Impoundments 
that  do  not  meet  the  size  or  other  cri- 
teria contained  in  30  CFR  77.216(a) 
are  contained  In  XJB.  Soil  Conserva- 
tion  Service    Practice    Standard    378. 
Ponds."  October   1978.  The  technical 
release    and    practice    standard    are 
hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of 
this  Part.  Notices  of  changes  made  In 
these  publications  will  be  periodically 
published  by  OSM  in  the  Federal  Reg- 
ister. Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  Inspection  at  the  (DSM 
Central   Office.   U.S.   Department  of 
the    Interior,    South    Interior    Bldg., 
1951   Constitution  Ave.,  N.W.,  Wash- 
ington. D.C.  20240.  at  each  OSM  Re- 
gional   Offlce,    District    Offlce.    and 
Field  Office  and  at  the  Central  Office 
of  the  applicable  State  regulatory  au- 
thority. If  any.  Copies  of  these  publi- 
cations may  also  be  obtained  by  writ- 
ing to  the  above  locations.  Copies  of 
these  publications  will  also  be  on  file 
for  public  inspection  at  the  Federal 
Register  Ubrary,  1100  L  Street  N.W.. 
Washington.     D.C.     Incorporation-by- 
reference    provisions    have    been    ap- 
proved by  the  Director  of  the  Federal 
Register.  February  7,  1979.  The  EHrec- 
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tor's  approval  of  this  incorporation  by 
reference  expires  on  February  7.  1980. 

(6)  The  size  of  the  Impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  Impoundment  will  be  suit- 
able for  the  approved  postminlng  land 
use. 

(b)  Temporary  Impoundments  of 
water  in  which  the  water  is  impound- 
ed by  a  dam  shaU  meet  the  require- 
ments of  30  CFR  818.46<e>-<u). 

(c)  Excavations  that  will  impound 
water  during  or  after  the  mining  oper- 
ation shall  have  perimeter  slopes  that 
are  stable  and  shall  not  be  steeper 
than  2t7:lA.  Where  surface  runoff 
enters  the  impoundment  area,  the  side 
slope  shall  be  protected  against  ero- 
sion. 

(d)  Slope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site  and  sediment  control  meas- 
ures shall  be  required  where  necessary 
to  reduce  the  sediment  leaving  the 
site. 

(e)  All  embankments  of  temporary 
and  permanent  impoundments,  and 
the  surrounding  areas  and  diversion 
ditches  disturbed  or  created  by  con- 
struction, shall  be  graded,  fertilized, 
seeded,  and  mulched  to  comply  with 
the  requirements  of  30  CFR  816.111- 
816.117  Immediately  after  the  embank- 
ment is  completed,  provided  that  the 
active,  upstream  face  of  the  embank- 
ment where  water  will  be  impounded 
may  be  riprapped  or  otherwise  stabi- 
lized. Areas  In  which  the  vegetation  is 
not  successful  or  where  rills  and  gul- 
lies develop  shall  be  repaired  and  reve- 
getated  to  comply  with  the  require- 
ments of  30  CFR  816.106  and  30  CFR 
816.111-816.117. 

(f)  All  dams  and  embankments  meet- 
ing the  size  or  other  criteria  of  30  CFR 
77.216(a)  shall  be  routinely  Inspected 
by  a  qualified  registered  professional 
engineer,  or  by  someone  under  the  su- 
pervision of  a  qualified  registered  pro- 
fessional engineer,  in  accordance  with 
30  CFR  77.216-3. 

(g)  All  dams  and  embankments  shall 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 
shall  be  cut  where  necessary  to  facili- 
tate Inspection  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  material  present  on  the 
surftkce,  other  than  material  such  as 
mulch  or  dry  vegetation  used  for  sur- 
face stability,  shall  be  removed  and  all 
other  appropriate  maintenance  proce- 
dures followed. 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  crite- 
ria of  30  CFR  77.216(a)  shaU  be  certi- 
fied to  the  regulatory  authority  by  a 
qualified  registered  professional  engi- 
neer, Inunediately  after  construction 
and  annually  thereafter,  as  having 
been  constructed  and/or  maintained 
to  comply  with  the  requirements  of 
this  Section.  All  dams  and  embank- 
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ments  that  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that 
all  coal  processing  waste  dams  and  em- 
bankments covered  by  30  CFR  816.91- 
816.93  shall  be  certified  by  a  qualified 
registered  professional  engineer.  Certi- 
fication reports  shall  Include  state- 
ments on— 

( 1 )  Existing  and  required  monitoring 
procedures  and  instrumentation; 

(2)  The  design  depth  and  elevation 
of  any  impounded  waters  at  the  time 
of  the  initial  certification  report  or 
the  average  and  maximum  depths  and 
elevations  of  any  impounded  waters 
over  the  past  year  for  the  annual  cer- 
tification reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occuLrring  In  the  con- 
struction material  up  to  the  date  of 
the  Initial  certification  or  over  the 
past  year  for  the  annual  certification 
reports;  and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(1)  Plans  for  any  enlargement,  reduc- 
tion in  size,  reconstruction,  or  other 
modification  of  dams  or  impound- 
ments shall  be  submitted  to  the  regu- 
latory authority  and  shall  comply  with 
the  requirements  of  this  Section. 
Except  where  a  modification  is  re- 
quired to  eliminate  an  emergency  con- 
dition constituting  a  hazard  to  public 
health,  safety,  or  the  environment, 
the  regulatory  authority  shall  approve 
the  plans  before  modification  begins. 

}81«.50     Hydroiofic        bidaiice:       Ground 
water  protection. 

(a)  Backfilled  materials  shall  be 
placed  so  as  to  minimize  contamina- 
tion of  ground  water  systems  with 
au;ld.  toxic,  or  otherwise  harmful  mine 
drainage,  to  minimize  adverse  effects 
of  mining  on  ground  water  systems 
outside  the  permit  area,  and  to  sup- 
port approved  postminlng  land  uses. 

(b)  To  control  the  effects  of  mine 
drainage,  pits,  cuts,  and  other  mine  ex- 
cavation or  disturbances  shall  be  locat- 
ed, designed,  construcrted,  and  utilized 
in  such  manner  as  to  prevent  or  con- 
trol discharge  of  acid,  toxic,  or  other- 
wise harmful  mine  drainage  waters 
Into  ground  water  systems  and  to  pre- 
vent adverse  Impacts  on  such  ground 
water  systems  or  on  approved  post- 
mining  land  uses. 

9  816.51     Hjdrologic  balance:  Protection  of 
ground  water  recharge  capacity. 

Surface  mining  activities  shall  be 
conducted  in  a  manner  that  facilitates 
reclamation  which  will  restore  ap- 
proximate pre-mlnlng  recharge  capac- 
ity, through  restoration  of  the  capabil- 
ity of  the  reclaimed  areas  as  a  whole, 
excluding  coal   processing   waste  and 


underground  development  waste  dis- 
posal areas  and  fills,  to  transmit  water 
to  the  ground  water  system.  The  re- 
charge capacity  shall  be  restored  to  a 
condition  which  — 

(a)  Supports  the  approved  postmin- 
lng land  use; 

(b)  Minimizes  disturbances  to  the 
prevailing  hydrologrlc  balance  in  the 
mine  plan  area  and  in  adjacent  areas: 
and 

(c)  Provides  a  rate  of  recharge  that 
approximates  the  pre-mlnlng  recharge 
rate. 

}  816.52    HydroloKic  balance:  Surface  and 
ground  water  monitoring. 

(a)  Oround  water. 

(1)  Oround  water  levels.  Infiltration 
rates,  subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored  in  a 
manner  approved  by  the  regulatory 
authority,  to  determine  the  effects  of 
surface  mining  activities  on  the  re- 
charge capacity  of  reclaimed  lands  and 
on  the  quantity  and  quality  of  water 
In  ground  water  systems  in  the  mine 
plan  and  adjacent  areas. 

(2)  When  surface  mining  activities 
may  affect  the  ground  water  systems 
which  serve  as  aquifers  which  signifi- 
cantly ensure  the  hydrologic  balance 
of  water  use  on  or  off  the  mine  plan 
area,  ground  water  levels  and  ground 
water  quality  shall  be  periodically 
monitored.  Monitoring  shall  Include 
measurements  from  a  sufficient 
number  of  wells  and  mineralogical  and 
chemical  analyses  of  aquifer,  overbur- 
den, and  spoil  that  are  adequate  to  re- 
flect changes  in  ground  water  quantity 
and  quality  resulting  from  those  activ- 
ities. Monitoring  shall  be  adequate  to 
plan  for  modification  of  surface 
mining  activities,  if  necessary,  to  mini- 
mize disturbance  of  the  prevailing  hy- 
drologic balance. 

(3)  As  specified  and  approved  by  the 
regulatory  authority,  the  person  who 
conducts  surface  mining  activities 
shall  conduct  additional  hydrologic 
tests,  including  drilling,  infiltration 
tests,  and  aquifer  tests  and  shall 
submit  the  results  to  the  regulatory 
authority,  to  demonstrate  compliance 
with  Sections  816.50-816.52. 

(b)  Surface  water. 

(I)  Surface  water  monitoring  shall 
be  conducted  in  accordance  with  the 
monitoring  program  submitted  under 
30  CFK  780.21  (bK4)  and  approved  by 
the  regulatory  authority.  The  regula- 
tory authority  shall  determine  the 
nature  of  data,  frequency  of  collection, 
and  reporting  requirements.  Monitor- 
ing shall  — 

(i)  Be  adequate  to  measure  accurate- 
ly and  record  water  quantity  and  qual- 
ity of  the  discharges  from  the  permit 
area; 

(II)  In  all  cases  in  which  analytical 
results  of  the  sample  collections  indi- 


cate noncompliance  with  a  permit  con- 
dition or  applicable  standard  has  (x;- 
curred,  shall  result  in  the  person  who 
(»nducts  the  surface  mining  activities 
notifying  the  regulatory  authority 
within  5  days.  Where  a  National  Pol- 
lutant Discharge  Elimination  System 
(NPDE»)  permit  effluent  limitation 
noncompliance  has  (xxnirred,  the 
person  who  conducts  surface  mining 
activities  shall  forward  the  analytic  re- 
sults concurrently  with  the  written 
notice  of  noncompliance. 

(ill)  Result  in  quarterly  reports  to 
the  regulatory  authority,  to  Include 
analytical  results  from  each  sample 
taken  during  the  quarter.  Any  sample 
results  which  indicate  a  permit  viola- 
tion will  be  reported  immediately  to 
the  regulatory  authority.  In  those 
cases  where  the  discharge  for  which 
water  monitoring  reports  are  required 
is  also  subject  to  regulation  by  a 
NPDES  permit  issued  under  the  CHean 
Water  Act  of  1977  (30  U.S.C.  Sec.  1251- 
1378)  and  where  such  permit  includes 
provisions  for  equivalent  reporting  re- 
quirements and  requires  filing  of  the 
water  monitoring  reports  within  90 
days  or  less  of  sample  collection,  the 
following  alternative  prcxjedure  shall 
be  used.  The  person  who  conducts  the 
surface  mining  activities  shall  submit 
to  the  regulatory  authority  on  the 
same  time  schedule  as  required  by  the 
NPDES  permit  or  within  90  days  fol- 
lowing sample  collection,  whichever  is 
earlier,  either— 

(A)  A  copy  of  the  completed  report- 
ing form  filed  to  meet  NPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  SUte  or 
Federal  government  official  with 
whom  the  reporting  form  was  filed  to 
meet  NPDES  permit  requirements  and 
the  date  of  filing. 

(2)  After  disturbed  areas  have  been 
regraded  and  stabilized  according  to 
this  Part,  the  person  who  conducts 
surface  mining  activities  shall  monitor 
surface  water  flow  and  quality.  E>ata 
from  this  monitoring  may  be  used  to 
demonstrate  that  the  quality  and 
quantity  of  runoff  without  treatment 
is  consistent  with  the  requirements  of 
this  Part  to  minimize  disturbance  to 
the  prevailing  hydrologic  balance  and 
attain  the  approved  postminlng  land 
use.  These  data  may  also  provide  a 
basis  for  approval  by  the  regulatory 
authority  for  removal  of  water  quality 
or  flow  control  systems. 

(3)  Equipment,  structures,  and  other 
devices  necessary  to  measure  and 
sample  accurately  the  quality  and 
quantity  of  surface  water  discharges 
from  the  disturbed  area  shall  be  prop- 
erly Installed,  maintained,  and  operat- 
ed and  shall  be  removed  when  no 
longer  required. 
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9  816.53    Hydrologic  balance:  Transfer  of 
wells. 

(a)  An  exploratory  or  monitoring 
well  may  only  be  transferred  by  the 
person  who  conducts  surface  mining 
activities  for  further  use  as  a  water 
well  with  the  prior  approval  of  the 
regulatory  authority.  That  person  and 
the  surface  owner  of  the  lands  where 
the  well  is  located  shall  Jointly  submit 
a  written  request  to  the  regulatory  au- 
thority for  that  approval. 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall— 

(1)  Assume  primary  liability  for 
damages  to  persons  or  property  from 
the  well; 

(2)  Plug  the  well  when  necessary, 
but  in  no  case  later  than  abandonment 
of  the  well;  and 

(3)  Assume  primary  responsibility 
for  compliance  with  Sections  816.13- 
816.15  with  respect  to  the  well. 

(c)  Upon  an  approved  transfer  of  a 
well,  the  transferor  shaU  be  secondar- 
ily liable  for  the  transferee's  obliga- 
tions under  Paragraph  (b)  of  this  Sec- 
tion, until  release  of  the  bond  or  other 
equivalent  guarantee  required  by  Sub- 
chapter J  for  the  area  in  which  the 
well  is  located. 

9  816.54     Hydrologic  balance:  Water  rights 
and  replacement 

Any  person  who  conducts  surface 
mining  activities  shall  replace  the 
water  supply  of  an  owner  of  interest  in 
real  property  who  obtains  all  or  part 
of  his  or  her  supply  of  water  for  do- 
mestic, agricultural.  Industrial,  or 
other  legitimate  use  from  an  under- 
ground or  siu^ace  source,  where  the 
water  supply  has  been  affected  by  con- 
tamination, diminution,  or  interrup- 
tion proximately  resulting  from  the 
surface  mining  acrtivlties. 

9  816.55    Hydrologic  balance:  Discharge  of 
water  into  an  underground  mine. 

Surface  water  shall  not  be  diverted 
or  otherwise  discharged  Into  under- 
ground mine  workings,  unless  the 
person  who  conducts  the  surface 
mining  activities  demonstrates  to  the 
regulatory  authority  that  this  will  — 

(a)  Abate  water  pollution  or  other- 
wise eliminate  public  hazards  resulting 
from  surface  mining  activities;  and 

(b)  Be  discharged  as  a  controlled 
flow,  meeting  the  effluent  limitations 
of  Section  816.42  for  pH  and  total  sus- 
pended solids,  except  that  the  pH  and 
total  suspended  solid  limitations  may 
be  exceeded,  if  approved  by  the  regu- 
latory authority,  and  Is  limited  to  — 

( 1 )  Coal  processing  waste; 

(2)  Fly  ash  from  a  coal-fired  facility; 

(3)  Sludge  from  an  acid  mine  drain- 
age treatment  facility; 

(4)  Flue  gas  desulfurizatlon  sludge; 

(5)  Inert  materials  used  for  stabiliz- 
ing underground  mines  or, 
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(6)  Underground  mine  development 
wastes; 

(c)  In  any  event,  the  discharge  from 
underground  mines  to  surface  waters 
will  not  cause,  result  in  or  contribute 
to  a  violation  of  applicable  water  qual- 
ity standards  or  effluent  limitations; 

(d)  Minimizes  disturbance  to  the  hy- 
drologic balance;  and 

(e)  Meets  with  the  approval  of  the 
Mine  Safety  and  Health  Administra- 
tion. 

9816i»6  Hydrologic  balance:  Postminlng 
rehabilitation  of  sedimentation  ponds, 
dirersions,  impoundments,  and  treat- 
ment facilities. 

Before  abandoning  the  permit  aresi. 
the  person  who  conducts  the  surface 
mining  activities  shall  renovate  all  per- 
manent sedimentation  ponds,  diver- 
sions, impoundments,  and  treatment 
facilities  to  meet  criteria  specified  in 
the  detailed  design  plan  for  the  per- 
manent structures  and  impoundments. 

9816.57  Hydrologic  balance:  Stream 
buffer  cones. 

(a)  No  land  within  100  feet  of  a  pe- 
rennial stream  or  a  stream  with  a  bio- 
logicad  community  determined  acxord- 
ing  to  Paragraph  (c)  below  shall  be 
disturbed  by  surface  mining  activities, 
except  in  accordance  with  Section 
816.43-816.44,  unless  the  regulatory 
authority  specifically  authorizes  sur- 
face mining  activities  closer  to  or 
through  such  a  stream  upon  finding  — 

(1)  That  the  original  stream  channel 
will  be  restored;  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 
surface  mining  activities  shall  not  be 
adversely  affected. 

(b)  The  area  not  to  be  disturbed 
shall  be  designated  a  buffer  zone  and 
marked  as  specified  in  Section  816.11. 

(c)  A  stream  with  a  biological  com- 
mimity  shall  be  determined  by  the  ex- 
istence in  the  stream  at  any  time  of  an 
assemblage  of  two  or  more  species  of 
arthropods  or  mulluscan  animals 
which  are- 

(1)  Adapted  to  flowing  water  for  all 
or  part  of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
hablUt; 

(3)  Reproducing  or  can  reasonable 
be  expected  to  reproduce  In  the  water 
body  where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at 
some  stage  of  the  part  of  their  life 
cycle  spent  in  the  flowing  water  habi- 
tat. 

9  816.59    Coal  recorery. 

Surface  mining  activities  shall  be 
conducted  so  as  to  maximize  the  utili- 
zation and  conservation  of  the  coal, 
while  utilizing  the  best  appropriate 
technology  cnirrently  available  to 
maintain  environmental  integrity,  so 
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that  reaf fecting  the  land  In  the  future 
through  surface  coal  mining  oper- 
ations U  minimized. 

fSlMl    Um    vi   czHmWck    G«Mnl    rc- 
^airenicnts. 

(a)  Each  person  who  conducts  sxir- 
face  mining  activities  shall  comply 
with  all  applicable  Sute  and  Federal 
laws  In  the  use  of  explosives. 

<b)  Blasts  that  use  more  than  5 
pounds  of  explosive  or  blasting  agent 
shall  be  conducted  according  to  the 
schedule  required  by  Section  816.64. 

(c)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained, 
and  competent  persons  who  under- 
stand the  hazards  Involved.  Each 
person  responsible  for  blasting  oper- 
ations shall  possess  a  valid  certifica- 
tion as  required  by  30  CPR  850. 

f81«.t2    Uw    of    cxpkMlTcs:    Prv-Masting 
mrrey. 

(a)  On  the  request  to  the  regulatory 
authority  by  a  resident  or  owner  of  a 
dwelling  or  structure  that  is  located 
within  one-half  mile  of  any  part  of  the 
permit  area,  the  person  who  conducts 
the  surface  mining  activities  shall 
promptly  conduct  a  pre-blastlng 
survey  of  the  dwelling  or  structure 
and  promptly  submit  a  report  of  the 
survey  to  the  regulatory  authority  and 
to  the  person  requesting  the  survey.  If 
a  structure  is  renovated  or  added  to, 
subsequent  to  a  pre-blast  survey,  then 
upon  request  to  the  regulatory  author- 
ity a  survey  of  such  additions  and  ren- 
ovations shall  be  performed  in  accord- 
ance with  this  Section. 

<b)  The  survey  shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  pre-blasting 
damage  and  other  physical  factors 
that  could  reasonably  be  affected  by 
the  blasting.  Assessments  of  structures 
such  as  pipes,  cables,  transmission 
lines,  and  wells  and  other  water  sys- 
tems shall  be  limited  to  surface  condi- 
tion and  readily  available  data., Special 
attention  shall  be  given  to  the  pre- 
blastlng  condition  of  wells  and  other 
water  systems  used  for  human, 
animal,  or  agricultural  purposes  and 
to  the  quantity  and  quality  of  the 
water. 

(c)  A  written  report  of  the  survey 
aiutll  be  prepared  and  signed  by  the 
person  who  conducted  the  survey.  The 
report  may  include  recommendations 
of  any  special  conditions  or  proposed 
adjustments  to  the  blasting  procedure 
which  should  be  incorporated  into  the 
blasting  plan  to  prevent  damage. 
Copies  of  the  report  shall  be  provided 
to  the  person  requesting  the  survey 
and  to  the  regulatory  authority.  If  the 
person  requesting  the  survey  disagrees 
with  the  results  of  the  survey,  he  or 
she  may  notify,  in  writing,  both  the 
permittee  and  the  regulatory  authori- 
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t7  of  the  specific  areas  of  disagree- 
ment. 

I  %\%M    Um  of  npioaiTca:  Pnblk  notke  of 
blasting  •ch«dulc. 

(a)  Blasting  schedule  publication. 

(1)  Each  person  who  conducts  sur- 
face mining  activities  shall  publish  a 
blasting  schedule  at  least  10  days,  but 
not  more  than  20  days,  before  begin- 
ning a  blasting  program  in  which 
blasts  that  use  more  than  5  pounds  of 
explosive  or  blasting  agent  are  deto- 
nated. The  blasting  schedule  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  locality  of  the  blast- 
ing site. 

(2)  Copies  of  the  schedule  shall  be 
distributed  by  mail  to  local  govern- 
ments and  public  utilities  and  by  mail 
or  delivered  to  each  residence  within 
one-half  mile  of  the  permit  area  de- 
scribed in  the  schedule.  For  the  pur- 
poses of  this  Section,  the  permit  area 
does  not  include  haul  or  access  roads, 
coal  preparation  and  loading  faculties, 
and  transportation  facilities  between 
coal  excavation  areas  and  coal  prepa- 
ration or  loading  facilities.  If  blasting 
is  not  conducted  in  these  areas.  Copies 
sent  to  residences  shall  be  accompa- 
nied by  infonnatlon  advising  the 
owner  or  resident  how  to  request  a 
pre-blasting  survey. 

(3)  The  person  who  conducts  the 
surface  mining  activities  shall  repub- 
lish and  redistribute  the  schedule  by 
mail  at  least  every  12  months. 

(b)  Blasting  schedule  contents, 
(DA  blasting  schedule  shall  not  be 

so  general  as  to  cover  the  entire 
permit  area  or  all  working  hours,  but 
shall  Identify  as  accurately  as  possible 
the  location  of  the  blasting  sites  and 
the  time  periods  when  blasting  will 
occur. 

(2)  The  blasting  schedule  shall  con- 
tain at  a  minimum  — 

(I)  Identification  of  the  specific 
areas  in  which  blasting  will  take  place. 
Each  specific  blasting  area  described 
shall  be  reasonably  compact  and  not 
larger  than  300  acres; 

(II)  Dates  and  time  periods  when  ex- 
plosives are  to  be  detonated.  These  pe- 
riods shall  not  exceed  an  aggregate  of 
4  hours  in  any  one  day; 

(III)  Methods  to  t>e  used  to  control 
access  to  the  blasting  area: 

(iv)  Types  of  audible  warnings  and 
all-clear  signals  to  be  used  before  and 
after  blasting;  and 

(V)  A  description  of  unavoidable  haz- 
ardous situations  referred  to  in  Sec- 
tion 816.65(b)  which  have  been  ap- 
proved by  the  regulatory  authority  for 
blasting  at  times  other  than  those  de- 
scribed in  the  schedule. 

(c)  Public  notice  of  changes  to  blast- 
ing schedules. 

(1)  Before  blasting  in  areas  or  at 
times  not  in  a  previous  schedule,  the 
person    who    conducts    the    siu^ace 


mining  activities  shall  prepare  a  re- 
vised blasting  schedule  according  to 
the  procedures  in  Paragraphs  (a)  and 
(b)  of  this  Section.  Where  notice  has 
previously  t>een  mailed  to  the  owner  or 
residents  under  Paragraph  (aK2)  of 
this  Section  with  advice  on  requesting 
a  pre-blast  survey,  the  notice  of 
change  need  not  include  information 
regarding  pre-blast  surveys. 

(2)  If  there  is  a  substantial  pattern 
of  non-adheren<%  to  the  published 
blasting  schedule  as  evidenced  by  the 
absence  of  blasting  during  scheduled 
periods,  the  regulatory  authority  may 
require  that  the  person  who  conducts 
the  surface  mining  activities  prepare  a 
revised  blasting  schedule  according  to 
the  procedures  In  Paragraph  (cMl)  of 
this  Section. 

S  81«.«5    Um  of  cxploaivM:  Sarfae*  blast- 
ing rc<|air«ineiits. 

(a)  All  blasting  shall  be  conducted 
between  sunrise  and  siuiset. 

(1)  The  regulatory  authority  may 
specify  more  restrictive  time  periods, 
based  on  public  requests  or  other  rele- 
vant Iniormation.  according  to  the 
need  to  adequately  protect  the  public 
from  adverse  n<$Ue. 

(2)  Blasting  may,  however,  be  con- 
ducted between  sunset  and  sunrise  if: 

(I)  a  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoid- 
able hazardous  condition  and  cannot 
be  delayed  until  the  next  day  because 
a  potential  safety  hazard  could  result 
that  cannot  be  adequately  mitigated. 

(II)  In  addition  to  the  required  warn- 
ing signals,  oral  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(ill)  a  complete  written  report  of 
blasting  at  night  is  filed  by  the  person 
conducting  the  surface  mining  activi- 
ties with  the  regulatory  authority  not 
later  than  3  days  after  the  night  blast- 
ing. The  report  shall  include  a  descrip- 
tion in  detail  of  the  reasons  for  the 
delay  in  blasting  including  why  the 
blast  could  not  be  held  over  to  the 
next  day.  when  the  blast  was  actually 
conducted,  the  warning  notices  given, 
and  a  copy  of  the  blast  report  required 
by  SecUon  816.68. 

(b)  Blasting  shall  be  conducted  at 
times  announced  in  the  blasting  sched- 
ule, except  in  those  unavoidable  haz- 
ardous situations,  previously  approved 
by  the  regulatory  authority  In  the 
permit  application,  where  operator  or 
public  safety  require  unscheduled  det- 
onation. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from 
the  point  of  the  blast  shall  be  given. 
Each  person  within  the  permit  area 
and  each  person  who  resides  or  regu- 
larly works  within  one-half  mile  of  the 
permit  area  shall  be  notified  of  the 


meaning  of  the  signals  through  appro- 
priate instructions.  These  instructions 
shall  be  periodically  delivered  or  oth- 
erwise communicated  in  a  manner 
which  can  be  reasonably  expected  to 
Inform  such  persons  of  the  meaning  of 
the  signals.  Each  person  who  conducts 
surface  mining  activities  siiall  main- 
tain signs  in  accordance  with  Section 
816.11(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shall  be  regu- 
lated to  protect  the  public  and  live- 
stock. Access  to  the  area  shall  be  con- 
trolled to  prevent  the  presence  of  live- 
stock or  unauthorized  personnel 
during  blasting  and  until  an  author- 
ized representative  of  the  person  who 
conducts  the  surface  mining  activities 
has  reasonably  determined— 

(1)  That  no  unusual  circumstances, 
such  as  imminent  slides  or  undetonat- 
ed  charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  re- 
sumed 

(eXl)  Airblast  shall  be  controlled  so 
that  it  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school,  church,  or  commer- 
cial or  institutional  structure,  unless 
such  structure  is  owned  by  the  person 
who  conducts  the  surface  mining  ac- 
tivities and  Is  not  leased  to  any  other 
person.  If  a  biiilding  owned  by  the 
person  conducting  surface  mining  ac- 
tivities is  leased  to  another  person,  the 
lessee  may  sign  a  waiver  relieving  the 
operator  from  meeting  the  airblast 
limitations  of  this  paragraph. 


Lover  frequencry  Umlt  of 
meamiinc  i  ystem.  Hz 


level  In  dB 


0.1  Hs  or  lover  —  flat  reapooae ISSpesk. 

3  Hz  or  lover  -  flat  reaponae 1S3  peak. 

6Hz  or  lover  -  flat  reapooaa IJO  peak. 

C-velchted.  ilov  responae IM  C. 

(2)  In  all  cases  except  the  C-weight- 
ed.  slow-response,  the  measuring  sys- 
tems used  shall  have  a  flat  frequency 
response  of  at  least  200  Hz  at  the 
upper  end.  The  C-welghted  shall  be 
measured  with  a  Type  1  sound  level 
meter  that  meets  the  standard  Ameri- 
can National  Standards  Institute 
(ANSI)  Sl.4-1971  specifications.  The 
ANSI  Sl.4-1971  is  hereby  Incorporated 
by  reference  as  it  exists  on  the  date  of 
adoption  of  tills  Part.  Notices  of 
changes  made  to  this  publication  will 
be  periodically  published  by  OSM  in 
the  Federal  Register.  ANSI  Sl.4-1971 
is  on  file  and  available  for  inspection 
at  the  OSM  Central  Office,  U£.  De- 
partment of  the  Interior.  South  Interi- 
or Building,  Washington.  D.C.  20240. 
at  each  OSM  Regional  Office,  District 
Office,  and  Field  Office  and  at  the 
central  office  of  any  applicable  State 
regulatory  authority.  Copies  of  this 
publication  may  also  be  obtained  by 
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writing  to  the  above  locations.  A  copy 
of  this  publication  will  also  be  on  fUe 
for  public  inspection  at  the  Federal 
Register  Library,  100  L  Street  N.W., 
Washington,  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register  Feb- 
ruary 7.  1979.  The  Director's  approval 
of  this  Incorporation  by  reference  ex- 
pires on  February  7,  1980. 

(3)  The  person  who  conducts  blast- 
ing may  satisfy  the  provisions  of  this 
Section  by  meeting  any  of  the  four 
specifications  in  the  chart  in  para- 
graph (e)(1)  of  this  Section. 

(4)  The  regulatory  authority  may  re- 
quire an  airblast  measurement  of  any 
or  all  blasts,  and  may  specify  the  loca- 
tion of  such  measiirements, 

(f)  Except  where  lesser  distances  are 
approved  by  the  regulatory  authority, 
based  upon  a  pre-blasting  survey,  seis- 
mic investigation,  or  other  appropriate 
investigation,  blasting  shall  not  be 
conducted  within— 

(1)  1,000  feet  of  any  building  used  as 
a  dwelling,  school,  church,  hospital,  or 
niu^lng  facility;  and 

(2)  500  feet  of  facilities  including, 
but  not  limited  to,  disposal  wells,  pe- 
troleum or  gas-storage  facilities,  mu- 
nicipal water-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  oil-col- 
lection lines,  or  water  and  sewage 
lines. 

(g)  Flyrock,  including  blasted  mate- 
rial traveling  along  the  ground,  shall 
not  be  cast  from  the  blasting  vicinity 
more  than  half  the  distance  to  the 
nearest  dwelling  or  other  occupied 
structure  and  in  no  case  beyond  the 
line  of  property  owned  or  leased  by 
the  permittee,  or  beyond  the  area  of 
regulated  access  required  under  para- 
graph (d)  of  this  Section. 

(h)  Blasting  shall  be  conducted  to 
prevent  injury  to  persons,  damage  to 
public  or  private  property  outside  the 
permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
ground  or  surface  waters  outside  the 
permit  area. 

(1)  In  all  blasting  operations,  except 
as  otherwise  authorized  in  this  Sec- 
tion, the  maximum  peak  particle  ve- 
locity shall  not  exceed  1  inch  per 
second  at  the  location  of  any  dwelling, 
public  building,  school,  church,  or 
commercial  or  institutional  building. 
Peak  particle  velocities  shall  be  re- 
corded in  3  mutually  perpendicular  di- 
rections. The  maximum  peak  particle 
velocity  shall  be  the  largest  of  any  of 
the  three  measurements.  The  regula- 
tory authority  may  reduce  the  maxi- 
mum peak  particle  velocity  allowed,  if 
It  determines  that  a  lower  standard  is 
required  because  of  density  of  popula- 
tion or  land  use,  age  or  type  of  struc- 
ture, geology  or  hydrology  of  the  area, 
frequency  of  blasts,  or  other  factors. 
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(J)  If  blasting  is  conducted  to  pre- 
vent adverse  impacts  on  any  under- 
ground mine  and  changes  in  the 
course,  channel,  or  availability  of 
ground  or  surface  water  outside  the 
permit  area,  then  the  maximum  peak 
particle  velocity  limitation  of  para- 
graph (i)  of  this  Section  shall  not 
apply  at  the  following  locations: 

(1)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  not  leased  to  another  party;  and 

(2)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  leased  to  another  party,  if  a  writ- 
ten waiver  by  the  lessee  is  submitted 
to  the  regulatory  authority  prior  to 
blasting. 

(k)  An  equation  for  determining  the 
mitTiTniim  weight  of  explosives  that 
can  be  detonated  within  any  8-milllsec- 
ond  period  is  in  Paragraph  (1)  of  this 
Section.  If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the 
peak  particle  velocity  shall  be  deemed 
to  be  within  the  1-inch-per-second 
limit. 

(1)  (1)  The  maximum  weight  of  ex- 
plosives to  be  detonated  within  any  8- 
mlllisecond  period  may  be  determined 
by  the  formula  W  =  (  D  /60)  '  where 
W  =  the  maximum  weight  of  explo- 
sives. In  pounds,  that  can  be  detonated 
in  any  8-milllsecond  p>eriod.  and  D  = 
the  distance.  In  feet,  from  the  blast  to 
the  nearest  dwelling,  school,  church, 
or  commercial  or  Institutional  build- 
ing. 

(2)  For  distances  between  300  and 
5.000  feet,  solution  of  the  equation  re- 
sults in  the  following  maximum 
weight: 


Dtatanee.  In  f eet 

Maximum  welsfat 

(D) 

In  pounds  (W) 

SM 

» 

SM 

M 

400 

M 

SCO 

m 

600 

100 

700 

lae 

SOO 

17t 

900 

t» 

1.000 

m 

1,100 

SM 

1.900 

400 

1400 

4«» 

1.400 

»44 

i,Me 

038 

1.000 

711 

1,700 

•03 

1,«00 

•00 

1.900 

1,003 

2.000 

1,111 

2JO0 

1.7J0 

1,000 

3.800 

1.600 

1,403 

4.000 

4.444 

4.800 

•.•38 

•.000 

*M4 

S  81fi.67    Use  of  expioaivct:  Seismographic 
measurements. 

(a)  Where  a  seismograph  is  used  to 
monitor  the  vel(xrfty  of  ground  motion 
and  the  peak  particle  velocity  limit  of 
1  inch  per  second  is  not  exceeded,  the 
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equation  In  Section  816.65(1)  need  not 
be  used.  If  that  equation  \a  not  used 
by  the  person  conducting  the  surface 
mining  activities,  a  seismograph  record 
shall  be  obtained  for  each  shot. 

<b)  The  use  of  a  modified  equation 
to  determine  m^^rimnnn  weight  of  ex- 
plosives per  delay  for  blasting  oper- 
ations at  a  particular  site,  may  be  ap- 
proved by  the  regulatory  authority,  on 
receipt  of  a  petition  accompanied  by 
reports  including  seismograph  records 
of  test  blasting  on  the  site.  In  no  case 
shall  the  regulatory-  authority  approve 
the  use  of  a  modified  equation  where 
the  peak  particle  velocity  of  1  Inch  per 
second  required  in  Section  816.65(1) 
would  be  exceeded. 

(c)  The  regulatory  authority  may  re- 
quire a  seismograph  record  of  any  or 
all  blasts  and  may  specify  the  location 
at  which  such  measurements  are 
taken. 

S81«lM    Um    of    expkwiTes:    Records    of 
Uaating  operations. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be  availa- 
ble for  inspection  by  the  regulatory 
authority  smd  the  public  on  request. 
The  record  shall  contain  the  following 
data: 

(a)  Name  of  the  operator  conducting 
the  blast. 

<b)  Location,  date,  and  time  of  blast. 

(c)  Name,  signature,  and  license 
nimiber  of  blaster-ln-charge. 

(d)  Direction  and  distance.  In  feet,  to 
the  nearest  dwelling,  school,  church, 
or  commercial  or  insitutlonal  building 
either  — 

(1)  Not  located  in  the  permit  area:  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  surface 
mining  activities. 

(e)  Weather  conditions.  Including 
temperature,  wind  direction,  and  ap- 
proximate velocity. 

(f)  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(1)  Types  of  explosives  used. 

(J)  Total  weight  of  explosives  used. 

(k)  Maximum  weight  of  explosives 
detonated  within  any  S-mlllisecond 
period. 

(1)  Maximum  number  of  holes  deto- 
nated within  any  8-millisecond  period. 

<m)  Initiation  system. 

<n)  Type  and  length  of  stemming. 

(o)  Mats  or  other  protections  used. 

(p)  T]^pe  of  delay  detonator  and 
delay  periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blast- 
ing crew. 

(8)  Seismographlc  records,  where  re- 
quired, including  the  calibration  signal 
of  the  gain  setting  and  — 
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(1)  Seismographlc  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast: 

(2)  Name  of  the  person  taking  the 
seismograph  reading;  and 

(3)  Name  of  the  person  and  firm 
analyzing  the  seismographlc  record. 

S  8K.71     Dlspoud  of  excess  spolL  General 
requirements. 

(a)  Spoil  not  required  to  achieve  the 
approximate  original  contour  within 
the  area  where  overburden  has  t>een 
removed  shall  t>e  hauled  or  conveyed 
to  and  placed  in  designated  disposal 
areas  within  a  permit  area,  if  the  dis- 
posal areas  are  authorized  for  such 
purposes  in  the  approved  permit  appli- 
cation in  a(Xordance  with  Sections 
816.71-816.74.  The  spoil  shaU  be  placed 
in  a  controlled  manner  to  ensiu^— 

(1)  That  leachate  and  surface  ninoff 
from  the  fill  will  not  degrade  surface 
or  ground  waters  or  exceed  the  efflu- 
ent limitations  of  Section  816.42: 

(2)  SUbUlty  of  the  fUl;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for  recla- 
mation and  revegetation  compatible 
with  the  natural  surroundings. 

(b)  The  fill  shall  be  designed  using 
recognized  professional  standards,  cer- 
tified by  a  registered  professional  engi- 
neer, and  approved  by  the  regulatory 
authority. 

(c)  All  vegetative  and  organic  materi- 
als shall  be  removed  from  the  disposal 
area  and  the  topsoil  shall  be  removed, 
segregated,  and  stored  or  replaced 
under  Sections  816.21-816.25.  If  ap- 
proved by  the  regiilatory  authority, 
organic  material  may  be  used  as  mulch 
or  may  be  Included  in  the  topsoil  to 
control  erosion,  promote  growth  of 
vegetation,  or  Increase  the  moisture 
retention  of  the  soil. 

(d)  Slope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site.  Diversion  design  shall  con- 
form with  the  requirements  of  Section 
816.43.  All  disturbed  areas.  Including 
diversion  ditches  that  are  not  rlp- 
rapped.  shall  be  vegetated  upon  com- 
pletion of  construction. 

(e)  The  disposal  areas  shall  be  locat- 
ed on  the  most  moderately  sloping  and 
naturally  stable  areas  available  as  ap- 
proved by  the  regulatory  authority.  If 
such  placement  provides  addltloiud 
stability  and  prevents  mass  movement, 
fill  materials  suitable  for  disposal  shall 
be  placed  upon  or  above  a  natural  ter- 
race, bench,  or  berm. 

(f)  The  spoil  shall  be  hauled  or  con- 
veyed and  placed  in  horizontal  lifts  In 
a  controlled  manner,  conciurently 
compacted  as  necessary  to  ensure  mass 
stability  and  prevent  mass  movement, 
covered,  and  graded  to  allow  surface 
and  subsurface  drainage  to  be  com- 
patible with  the  natural  surroundings 
and  ensure  a  long-term  static  safety 
factor  of  1.5. 


(g)  The  final  configuration  of  the  fill 
must  be  suitable  for  postminlng  land 
uses  approved  in  accordance  with  Sec- 
tion 816.133.  except  that  no  depres- 
sions or  impoundments  shall  be  al- 
lowed on  the  completed  fill. 

(h)  Terraces  may  be  utilized  to  con- 
trol erosion  and  enhance  stability  if 
approved  by  the  regulatory  authority 
and  consistent  with  Section  816.102(b). 

(1)  Where  the  slope  in  the  disposal 
area  exceeds  lr:2.8/i  (36  percent),  or 
such  lesser  slope  as  may  be  designated 
by  the  regulatory  authority  based  on 
local  conditions,  keyway  cuts  (excava- 
tions to  stable  bedrock)  or  rock  toe 
buttresses  shall  be  constructed  to  sta- 
bilize the  fill.  Where  the  toe  of  the 
spoil  rests  on  a  downslope,  stability 
analyses  shall  be  performed  in  accord- 
ance with  Section  780.35(c)  to  deter- 
mine the  size  of  rock  toe  buttresses 
and  key  way  cuts. 

(J)  The  fill  shall  be  Inspected  for  sU- 
bUlty  by  a  registered  engineer  or  other 
qualified  professional  specialist  experi- 
enced In  the  construction  of  earth  and 
rockflll  embankments  at  least  quarter- 
ly throughout  construction  and  during 
the  following  critical  construction  pe- 
riods: (1)  removal  of  all  organic  mate- 
rial and  topsoil.  (2)  placement  of  un- 
derdralnage  systems,  (3)  Installation  of 
surface  drainage  systems.  (4)  place- 
ment and  compaction  of  fill  materials, 
and  (5)  revegetation.  The  registered 
engineer  or  other  qualified  profession- 
al specialist  shall  provide  to  the  regu- 
latory authority  a  certified  report 
within  2  weeks  after  each  Inspection 
that  the  fill  has  been  constructed  as 
specified  in  the  design  approved  by 
the  regulatory  authority.  A  copy  of 
the  report  shall  be  retained  at  the 
minesite. 

(k)  Coal  processing  wastes  shall  not 
be  disposed  of  In  head-of-hollow  or 
valley  fills,  and  may  only  be  disposed 
of  In  other  excess  spoil  fills.  If  such 
waste  Is  — 

(1)  Placed  in  accordance  with  Sec- 
tion 816.85: 

(2)  Demonstrated  to  be  nontoxic  and 
nonacid  forming;  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  fiU. 

(1)  If  the  disposal  area  contains 
springs,  natural  or  manmade  water- 
courses, or  wet-weather  seeps,  an  un- 
derdrain  system  consisting  of  durable 
rock  shall  be  constructed  from  the  wet 
areas  In  a  manner  that  prevents  infil- 
tration of  the  water  into  the  spoil  ma- 
terial. The  underdraln  system  shall  be 
protected  by  an  adequate  filter  and 
-shall  be  designed  and  constructed 
using  standard  geotechnlcal  engineer- 
ing methods. 

(m)  The  foundation  and  abutments 
of  the  fill  shall  be  stable  under  all  con- 
ditions of  construction  and  operation. 
Sufficient  foundation  investigation 
and  laboratory  testing  of  foundation 


materials  shaU  be  performed  in  order 
to  determine  the  design  requirements 
for  stability  of  the  foundation.  Analy- 
ses of  foundation  conditions  shall  In- 
clude the  effect  of  underground  mine 
workings.  If  any,  upon  the  stability  of 
the  structure. 

(n)  Excess  spoil  may  be  returned  to 
underground  mine  workings,  but  only 
in  accordance  with  a  disposal  program 
approved  by  the  regulatory  authority 
and  MSHA  upon  the  tMsis  of  a  plan 
submitted  under  30  CFR  784.25. 

$816.72     Dtepoul    of  exceM   spoiL    VaDey 
fills. 

Valley  fills  shaU  meet  all  of  the  re- 
quirements of  Section  816.71  and  the 
additional  requirements  of  this  Sec- 
tion. 

(a)  The  fill  shall  be  designed  to 
attain  a  long-term  static  safety  factor 
of  1.5  ttased  upon  data  obtained  from 
subsurface  exploration,  geotechnlcal 
testing,  foundation  design,  and  accept- 
ed engineering  analyses. 

(b)  A  subdralnage  system  for  the  fill 
shall  be  constructed  In  accordance 
with  the  following: 

(1)  A  system  of  underdralns  con- 
structed of  durable  rock  shall  meet 
the  requirements  of  Paragraph  (bK4) 
of  this  Section  and: 

(1)  Be  Installed  along  the  natural 
drainage  system; 

(II)  Extend  from  the  toe  to  the  head 
of  the  fill:  and 

(III)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  ss^stem  to  Insure  the 
proper  fiuictioning  of  the  rock  under- 
draln system  shall  be  designed  and 
constructed  using  standard  geotechnl- 
cal engineering  methods. 

(3)  In  constructing  the  underdralns. 
no  more  than  10  percent  of  the  rock 
may  be  less  than  12  Inches  In  size  and 
no  single  rock  may  be  larger  than  25 
percent  of  the  width  of  the  drain. 
Rock  used  In  underdralns  shall  meet 
the  requirements  of  Paragraph  (bK4) 
of  this  Section.  The  minimum  size  of 
the  main  underdraln  shall  l>e: 
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(4)  Underdralns  shall  consist  of  non- 
degradable,  non-acid  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  durable 
rock  that  will  not  slake  in  water  and 
will  be  free  of  coal,  clay  or  shale. 

(c)  Spoil  shall  be  hauled  or  conveyed 
and  placed  in  a  controlled  manner  and 
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concurrently  compacted  as  specified 
by  the  regulatory  authority,  in  lifts  no 
greater  than  4  feet  or  less  if  required 
by  the  regulatory  authority  to— 

(1)  Ai^eve  the  densities  designed  to 
ensure  mass  stabilitr. 

(2)  Prevent  mass  movement; 

(3)  Avoid  contamination  of  the  rodi 
underdraln  or  rock  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the 
area  above  the  fill  shall  be  diverted 
away  from  the  fiU  and  into  stabilized 
diversion  channels  designed  to  pass 
safely  the  nmoff  from  a  lOO-jrear,  24- 
hour  precipitation  event  or  larger 
event  specified  by  the  regulatory  au- 
thority. Surface  runoff  from  the  fill 
surface  shall  be  diverted  to  stabilized 
channels  off  the  fill  which  will  safely 
pass  the  runoff  from  a  100-year,  24- 
hour  precipitation  event.  Diversion 
design  shall  comply  with  the  require- 
ments of  Section  816.43(f). 

(e)  The  tops  of  the  fUl  and  any  ter- 
race constructed  to  stabilize  the  face 
shall  be  graded  no  steeper  than  \v.20h 
(5  percent).  The  vertical  distance  be- 
tween terraces  shall  not  exceed  50 
feet. 

(f)  Drainage  shall  not  be  directed 
over  the  outslope  of  the  fill. 

(g)  The  outslope  of  the  fill  shall  not 
exceed  lv:2h  (50  percent).  The  regula- 
tory authority  may  require  a  flatter 
slope. 

1 816.73    Disposal  of  execas  spoil:  Hcad-of- 
bollow  fUls. 

Disposal  of  spoil  In  the  head-of- 
hollow  fill  shall  meet  all  standards  set 
forth  In  Sections  816.71  and  816.72  and 
the  additional  requirements  of  this 
Section. 

(a)  The  fill  shall  be  designed  to  com- 
pletely fill  the  disposal  site  to  the  ap- 
proximate elevatfon  of  the  ridgeline.  A 
rock-core  chimney  drain  may  be  uti- 
lized Instead  of  the  subdrain  and  sur- 
face diversion  system  required  for 
valley  fills.  If  the  crest  of  the  fill  is  not 
approximately  at  the  same  elevation 
as  the  low  point  of  the  adjacent  ridge- 
line, the  fill  must  be  designed  as  speci- 
fied in  Section  816.72,  with  diversion 
of  runoff  around  the  fill.  A  fill  associ- 
ated with  contour  mining  and  placed 
at  or  near  the  coal  seam,  and  which 
does  not  exceed  250,000  cubic  yards 
may  use  the  rock-core  chimney  drain. 

(b)  The  alternative  rock-core  chim- 
ney drain  system  shall  be  designed  and 
Incorporated  into  the  construction  of 
head-of-hollow  fills  as  follows: 

( 1 )  The  fill  shall  have,  along  the  ver- 
tical projection  of  the  main  burled 
stream  channel  or  rill  a  vertical  core 
of  durable  rode  at  least  16  feet  thick 
which  shall  extend  from  the  toe  of  the 
flU  to  the  head  of  the  fill,  and  from 
the  base  of  the  fill  to  the  surface  of 
the  fill.  A  system  of  lateral  rock  un- 
derdralns shall  connect  this  rock  core 
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to  each  area  of  potential  drainage  or 
seepage  in  the  diqMsal  area.  Rocks 
used  in  the  nx^  core  and  underdralns 
shall  meet  the  requirements  of  Section 
816.72(b). 

(2)  A  filter  system  to  ensure  the 
proper  functioning  of  the  rock  core 
shall  be  designed  and  constructed 
using  standard  geotechnlcal  engineer- 
ing methods. 

(3)  The  grading  may  drain  surface 
water  away  from  the  outslope  of  the 
fill  and  toward  the  rock  core.  The 
maximum  slope  of  the  top  of  the  fill 
shall  be  Iv.SZh  (3  percent).  Instead  of 
the  requirements  of  Section  816.71(g). 
a  drainage  pocket  may  be  maintained 
at  the  head  of  the  fill  during  and  after 
construction,  to  intercept  surface 
runoff  and  discharge  the  runoff 
through  or  over  the  rock  drain,  if  sta- 
bility of  the  fill  is  not  impaired.  In  no 
case  shall  this  pocket  or  sump  have  a 
potential  for  impounding  more  than 
10.000  cubic  feet  of  water.  Terraces  on 
the  fill  ShaU  be  graded  with  a  3-  to  5- 
percent  grade  toward  the  fill  and  a  1- 
percent  slope  toward  the  rock  core. 

(c)  The  drainage  control  system 
shall  be  capable  of  passing  safely  the 
runoff  from  a  100-year.  24-hour  pre- 
cipitation event,  or  larger  event  speci- 
fied by  the  regulatory  authority. 

§  816.74     Disposal  of  execas  spolL  Durable 
n>ek  fills. 

In  lieu  of  the  requirements  of  816.72 
and  816.73.  the  regulatory  authority 
may  approve  alternate  methods  for 
disposal  of  tiard  rock  spoil,  including 
fill  placement  by  dumping  in  a  single 
lift,  on  a  site  specific  basis,  provided 
the  services  of  a  registered  profession- 
al engineer  experienced  In  the  design 
and  construction  of  earth  and  rockfiU 
embanlunents  are  utilized  and  pro- 
vided the  requirements  of  this  Section 
and  Section  816.71  are  met.  Fy>r  this 
Section,  hard  rock  spoil  shall  be  de- 
fined as  rockflll  consisting  of  at  least 
80  percent  by  volume  of  sandstone, 
limestone,  or  other  rocks  that  do  not 
slake  in  water.  Resistance  of  the  hard 
rock  spoil  to  slaking  shall  be  deter- 
mined by  using  the  slake  index  and 
slake  durability  tests  in  accordance 
with  guidelines  and  criteria  estatv 
lished  by  the  regulatory  authority. 

(a)  Spoil  is  to  be  transported  and 
placed  in  a  specified  and  controlled 
manner  which  will  ensure  stability  of 
thefilL 

(1)  The  method  of  spoil  placement 
shall  be  designed  to  ensure  mass  sta- 
bility and  prevent  mass  movement  in 
accordance  with  the  additional  re- 
quirements of  this  Section. 

(2)  Loads  of  noncemented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  spoil  in  a  con- 
trolled manner  to  limit  on  a  unit  basis 
concentrations  of  noncemented  clay 
shale  and  clay  in  the  fill.  Such  materi- 
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al£  shall  comprise  no  more  than  20 
percent  of  the  fill  volume  as  deter- 
mined by  tests  performed  by  a  re^- 
tered  engineer  and  approved  by  the 
regulatory  authority. 

(bXl)  Stability  analyses  shaU  be 
made  by  the  registered  professional 
engineer.  Parameters  used  in  the  sta- 
bility analyses  shall  be  based  on  ade- 
quate field  reconnaissance,  subsurface 
investigations,  including  borings,  and 
laboratory  tests. 

(2)  The  embankment  which  consti- 
tutes the  valley  fill  or  head-of-hollow 
fill  shall  be  designed  with  the  follow- 
ing factors  of  safety: 
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(c)  The  desisn  of  a  head-of  hollow 
fill  shall  Include  an  Internal  drainage 
system  which  will  ensure  continued 
free  drainage  of  anticipated  seepage 
from  precipitation  and  from  springs  or 
wet  weather  seeps. 

(1)  Anticipated  discharge  from 
springs  and  seeps  and  due  to  precipita- 
tion shall  be  based  on  records  and/or 
field  Investigations  to  determine  sea- 
sonal variation.  The  design  of  the  In- 
ternal drainage  system  shall  be  based 
on  the  maximum  anticipated  dis- 
charge. 

(2)  All  granular  material  used  for 
the  drainage  system  shall  be  free  of 
clay  and  consist  of  durable  particles 
such  as  natural  sands  and  gravels, 
sandstone.  limestone  or  other  durable 
rock  which  will  not  slake  In  water. 

(3)  The  Internal  drain  shall  be  pro- 
tected by  a  properly  designed  filter 
system. 

(d)  Surface  water  runoff  from  the 
areas  adjacent  to  and  above  the  fill 
shall  not  be  allowed  to  flow  onto  the 
fill  and  shaU  be  diverted  Into  stabi- 
lized channels  which  are  designed  to 
pass  safely  the  r\ux>ff  from  a  100- year. 
24-hour  precipitation  event.  Diversion 
design  shall  comply  with  the  require- 
ments of  Section  816.43(f). 

(e)  The  top  surface  of  the  completed 
fUl  shaU  be  graded  such  that  the  final 
slope  after  settlement  will  be  no  steep- 
er than  lv:20h  (5  percent)  toward 
properly  designed  drainage  channels 
in  natural  ground  along  the  periphery 
of  the  fill.  Surface  runoff  from  the  top 
siirface  of  the  fill  shaU  not  be  allowed 
to  flow  over  the  outslope  of  the  fill. 

(f )  Surface  runoff  from  the  outslope 
of  the  fill  ShaU  be  diverted  off  the  fUl 
to  properly  designed  channels  which 
will  pass  safely  a  100-year.  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
816.43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 


lULES  AND  tEGULATIONS 

erosion  or  for  roads  Included  In  the  ap- 
proved postmlning  land  use  plan.  Ter- 
races shall  meet  the  following  require- 
ments: 

(1)  The  slope  of  the  outslope  be- 
tween terrace  benches  shall  not 
exceed  lr:2A  (50  percent). 

(2)  To  control  surface  runoff,  each 
terrace  bench  shall  be  graded  to  a 
slope  of  lv:20^  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collect- 
ed by  a  ditch  along  the  Intersection  of 
each  terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5- 
percent  slope  toward  the  channels 
specified  In  paragraph  (f)  above, 
unless  steeper  slopes  are  necessary  In 
conjunction  with  approved  roads. 
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i  816.79     Protection 
Mining. 

(a)  No  surface  coal  mining  activities 
shall  be  conducted  closer  than  500  feet 
to  any  point  of  either  an  active  or 
abandoned  underground  mine,  except 
to  the  extent  that  — 

( 1 )  The  nature,  timing,  and  sequence 
of  the  operations  are  Jointly  approved 
by  the  regulatory  authority,  the  Mine 
Safety  and  Health  Administration, 
and  the  State  agency,  if  any,  responsi- 
ble for  the  safety  of  mine  workers;  and 

(2)  The  activities  result  In  Improved 
resource  recovery,  abatement  of  water 
pollution,  or  elimination  of  hazards  to 
the  health  and  safety  of  the  public. 

(b)  Surface  mining  activities  shall  be 
designed  to  protect  disturbed  surface 
areas.  Including  spoil  disposal  sites,  so 
as  not  to  endanger  any  present  or 
future  operations  of  either  surface  or 
underground  mining  activities. 

i  816.81     Coal     proceMing     waate     banks: 
General  requirement*. 

(a)  All  coal  processing  waste  shall  be 
hauled  or  conveyed  and  placed  In  new 
and  existing  disposal  areas  approved 
by  the  regulatory  authority  for  this 
purpose.  These  areas  sh&ll  be  within  a 
permit  area.  The  disposal  area  shall  be 
designed,  constructed,  and  main- 
tained— 

(1)  In  accordance  with  Sections 
816.71  and  816.72,  this  Section,  and 
Sections  816.82-816.88;  and 

(2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a 
permit  area,  such  as  those  activities  at 
other  mines  or  abandoned  mine  waste 
piles  may  be  disposed  of  In  the  permit 
area  only  If  approved  by  the  regula- 
tory authority.  Approval  shall  be 
based  on  a  showing  by  the  person  who 
conducts  surface  mining  activities  In 
the  permit  area,  using  hydrologlc,  geo- 
technlcal.  physical,  and  chemical  anal- 
ysis, that  disposal  of  these  materials 
does  not— 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation: 

(2)  Create  public  health  hazards;  or 


(3)  Cause  Instability  in  the  disposal 
areas. 

S  816.82    Coal  proceMing  waate  banks:  Site 
inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  Inspected,  on  behalf  of  the 
person  conducting  surface  mining  ac- 
tivities, by  a  qualified  registered  engi- 
neer or  other  person  approved  by  the 
regulatory  authority. 

(1)  Inspection  shall  occur  at  least 
quarterly,  beginning  within  7  days 
after  preparation  of  the  dis[>osal  area 
begins.  The  regulatory  authority  may 
require  more  frequent  inspection 
based  upon  an  evaluation  of  the  po- 
tential danger  to  the  health  or  safety 
of  the  public  and  the  potential  harm 
to  land,  air  and  water  resources.  In- 
spections may  terminate  when  the 
coal  processing  waste  t>ank  has  been 
graded,  covered  in  accordance  with 
Section  816.85.  topsoll  has  been  dis- 
tributed on  the  bank  In  accordance 
with  Section  816.24.  or  at  such  a  later 
time  as  the  regulatory  authority  may 
require. 

(2)  Inspections  shall  include  such  ob- 
servations and  tests  as  may  be  neces- 
sary to  evaluate  the  potential  hazard 
to  human  life  and  property,  to  ensure 
that  all  organic  material  and  topsoil 
have  been  removed  and  that  proper 
construction  and  maintenance  are  oc- 
curring in  accordance  with  the  plan 
submitted  under  30  CFR  780.25  and 
approved  by  the  regulatory  authority. 

(3)  The  engineer  or  other  approved 
Inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible  fac- 
tors which  could  Indicate  potential 
failure,  and  the  results  of  failure  with 
respect  to  the  threat  to  human  life 
and  property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  Inspection  discloses  that  a 
potential  hazard  exists,  the  regulatory 
authority  shall  be  Informed  promptly 
of  the  finding  and  of  the  emergency 
procedures  formulated  for  public  pro- 
tection and  remedial  action.  If  ade- 
quate procedures  cannot  be  formulat- 
ed or  Implemented,  the  regulatory  au- 
thority shall  be  notified  immediately. 
The  regulatory  authority  shall  then 
notify  the  appropriate  emergency 
agencies  that  other  emergency  prcx*- 
dures  are  required  to  protect  the 
public  from  the  coal  processing  waste 
area. 

9  816.83    Coal     proreBiiing     waste     banks: 
Water  control  measures. 

(a)  A  properly  designed  subdrainage 
system  shall  be  provided,  which 
shall- 

(1)  Intercept  all  ground  water 
sources; 

(2)  Be  protected  by  an  adeqtiate 
fUter,  and 


(3)  Be  covered  so  as  to  protect 
against  the  entrance  of  surface  water 
or  leachate  from  the  coal  processing 
waste. 

(b)  All  surface  drainage  from  the 
area  above  the  coal  processing  waste 
bank  and  from  the  crest  and  face  of 
the  waste  disposal  area  shall  be  divert- 
ed, in  accordance  with  Section 
816.72(d). 

(c)  Slope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site.  All  disturbed  areas,  including 
diversion  ditches  that  are  not  ri- 
prapped.  shall  be  vegetated  upon  com- 
pletion of  construction. 

(d)  All  water  discharged  from  a  coal 
processing  waste  bank  shall  comply 
with  30  CFR  816.41.  816.42.  816.45- 
816.46.  816.52.  and  816.55. 

9  816.8S    Coal     proccMing     waate     banks: 
Cooatmctlon  requirement*. 

(a)  Coal  processing  waste  banks  shall 
be  constructed  in  compliance  with  Sec- 
tions 816.71  and  816.72.  except  to  the 
extent  that  the  requirements  of  those 
Sections  are  varied  in  this  Section. 

(b)  Coal  processing  waste  banks 
shall  have  a  minimum  static  safety 
factor  of  1.5. 

(c)  Compaction  requirements  during 
construction  or  modification  of  all  coal 
processing  waste  banks  shall  meet  the 
requirements  of  this  paragraph,  in- 
stead of  those  specified  in  Section 
816.72(c).  The  coal  processing  waste 
ShaU  be— 

( 1 )  Spread  in  layers  no  more  than  24 
Inches  In  thickness;  and 

(2)  Compacted  to  attain  90  percent 
of  the  maximum  dry  density  to  pre- 
vent spontaneous  combustion  and  to 
provide  the  strength  required  for  sta- 
biUty  of  the  coal  processing  waste 
bank.  £>ry  densities  shaU  be  deter- 
mined in  accordance  with  the  Ameri- 
can Asscxriation  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Specification  T9»-74  (Twelfth  Edition) 
(July  1978)  or  an  equivalent  method. 
AASHTO  T99-74  is  hereby  Incorporat- 
ed-by-reference  as  it  exists  on  the  date 
of  adoption  of  this  Part.  Notices  of 
changes  made  to  this  publication  wiU 
be  periodically  published  by  GSM  in 
the  Pkderal  Rkistkb.  AASHTO  T99- 
74  Is  on  fUe  and  available  for  inspec- 
tion at  the  OSM  Central  Office,  UA 
Department  of  the  Interior,  South  In- 
terior BuUding.  Washington.  D.C. 
20240,  at  each  OSM  Regional  Office. 
District  Office,  and  Pleld  Office,  and 
at  the  central  office  of  the  applicable 
State  regulatory  authority,  if  any. 
Copies  of  this  pubUcation  may  also  be 
obtained  by  writing  to  the  above  loca- 
tions. A  copy  of  this  pubUcation  will 
aJbo  be  on  file  for  public  inspection  at 
the  Pkdbhal  Rbgistks  Library.  1100  L 
Street.  N.W..  Washington.  D.C.  Incor- 
poration by  reference  provisions  ap- 
proved by  the  DirectxM-  of  the  Pkdebal 
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Rbgister  February  7.  1979.  The  Direc- 
tor's approval  of  this  incorporation  by 
reference  expires  on  February  7.  1980. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  disposal  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  regula- 
tory authority. 

(d)  FoUowing  grading  of  the  coal 
processing  waste  bank,  the  site  shaU 
be  covered  with  a  minimum  of  4  feet 
of  the  best  available  non-toxic  and 
ntm-combttstible  material,  in  accord- 
ance with  30  CFR  816.22(e).  and  in  a 
manner  that  does  not  impede  flow 
from  subdrainage  systems.  The  coal 
processing  waste  bank  shaU  be  revege- 
ta4ed  in  accordance  with  816.111- 
816.117.  The  regulatory  authority  may 
aUow  less  than  4  feet  of  cover  material 
based  on  phjrsical  and  chemical  analy- 
ses which  show  that  the  requirements 
of  Sections  816.111-816.117  wUl  be 
met. 


9816.86    Coal  proccMing  waste:  Bvning. 

Coal  processing  waste  fires  shaU  be 
extinguished  by  the  person  who  con- 
ducts the  surface  mining  activities,  in 
accordance  with  a  plan  approved  by 
the  regulatory  authority  and  the 
Mines  Safety  and  Health  Administra- 
ti<m.  The  plan  shaU  omtain.  at  a  mini- 
mum, provisions  to  ensure  that  only 
those  persons  authorised  by  the  opera- 
tor, and  who  have  an  understanding  of 
the  procedures  to  be  used,  shaU  be  in- 
volved in  the  extinguishing  operatkms. 


981CJ7 


CmI 
utiiizatioiL 


Before  any  burned  coal  tgoceasing 
waste,  other  materials,  or  refuse  is  re- 
moved from  a  disposal  area,  approval 
shaU  be  obtained  from  the  regulat<»7 
authority.  A  plan  for  the  method  of 
removal,  with  maps  and  appropriate 
drawings  to  Ulustrate  the  proposed  se- 
quence of  the  operation  and  method 
of  compliance  with  this  Part,  shaU  be 
submitted  to  the  regulatory  authority. 
Consideration  shaU  be  given  in  the 
plan  to  potential  hazards  which  may 
be  created  by  removal  to  persons 
working  or  Uvlng  In  the  vicinity  of  the 
structure.  The  plan  shaU  be  certified 
by  a  qualified  engineer. 
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during  surface  mining  activities  shall 
be  placed  and  stored  In  a  controUed 
manner  In  a  deslgiuited  portion  of  the 
permit  area.  Placement  and  storage 
shall  ensxire  that  leachate  and  surface 
runoff  do  not  degrade  surface  or 
ground  water,  fires  are  prevented,  and 
that  the  area  remains  stable  and  suit- 
able for  reclamation  and  revegetation 
compatible  with  the  natural  surround- 
ings. 

(b)  Final  disposal  of  noncoal  wastes 
ShaU  be  in  a  designated  dtapaail  site  in 
the  permit  area.  Disposal  sites  staaU  be 
designed  and  constructed  with  appro- 
priate water  barriers  on  the  bottom 
and  sides  of  the  designated  site. 
Wastes  shaU  be  routinely  compacted 
and  covered  to  prevent  combustion 
and  wind-bom  waste.  When  the  dis- 
posal is  completed  a  minimum  of  2 
feet  of  SOU  cover  shaU  he  placed  over 
the  site,  slopes  stabilized,  and  revege- 
tation accomplished  in  accordance 
with  30  CFR  816.111-816.117.  Oper- 
ation of  the  disposal  site  shall  be  con- 
ducted in  accordance  with  aU  local. 
State,  and  Federal  requirements. 

(c)  At  no  time  shaU  any  soUd  waste 
m^«rial  be  deposited  at  refuse  em- 
bankments or  impoimdment  sites,  nor 
shaU  any  excavation  for  soUd  waste 
disposal  be  located  within  8  feet  of  any 
coal  outcrop  or  coal  storage  area. 


9  816.91    Caal 


9816.88    Coal 


to 


Coal  processing  waste  may  be  re- 
turned to.  undovround  mine  workings 
only  in  accordance  with  the  waste  dis- 
posal program  approved  by  the  regula- 
tory authority  and  MSHA  undo-  30 
CFR  784.2S. 


Bts:  General  reqnireawiita. 


(a)  Sections  816.91-816.93  apply  to 
dams  and  anbankments,  constructed 
of  coal  processing  waste  or  intended  to 
impound  coal  processing  waste,  wheth- 
er they  were  completed  before  adop- 
tion of  the  regulatory  program  or  are 
intended  to  be  ccnnpleted  thereaft«-. 

(b)  Waste  shaU  not  be  used  in  the 
construction  of  dams  and  embank- 
ments unless  it  has  been  d«nonstrated 
to  the  regulatory  authority  that  the 
stabiUty  of  such  a  structure  conforms 
with  the  requirements  of  30  CFR 
816.93(a).  It  ShaU  also  be  demonstrat- 
ed that  the  use  of  waste  material  shaU 
not  have  a  detrimental  effect  on  down- 
stream water  quality  or  the  environ- 
ment due  to  acid  seepage  through  the 
dam  or  embankment.  AU  dunonstra- 
tions  shaU  be  submitted  to  and  ap- 
proved by  the  regulatory  authority. 


9816.8*    D>a»oaalof  I 

(a)  N<»coal  wastes  including,  but 
not  limited  to.  grease,  lubricants, 
paints,  flammable  Uquids,  garbage. 
aband(»ied  mining  mariiinery.  lumber 
and    other    onnbustibles     generated 


9  816.92    Coal  proccaalng  waate  Dmmm  and 
enboaknentK  Site  preparation. 

Before  coal  processing  waste  is 
placed  at  a  dam  or  embankment  site— 

(a)  AU  trees,  shrubs,  grasses,  and 
other  organic  material  shaU  be  cleared 
and  grubbed  from  the  site,  and  aU 
combustibles  shaU  be  removed  and 
stockpUed  in  accordance  with  the  re- 
quirements of  this  Part:  and 

(b)  Surface  drainage  that  may  cause 
erosion  to  the  embankment  area  or 
the  embankment  features,  whether 
during  construction  or  after  comple- 
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tlon.  shall  be  diverted  away  from  the 
embankment  by  diversion  ditches  that 
comply  with  the  re<juirementfi  of  30 
CFR  816.43.  Adequate  outleU  for  dis- 
charge from  these  diversions  shall  be 
In  accordance  with  30  CFR  81(1.47.  Di- 
versions that  are  designed  to  divert 
drainage  from  the  upstream  area  away 
from  the  Impoundment  area  shall  be 
designed  to  carry  the  peak  rxinoff 
from  a  100-year.  24-hour  precipitation 
event.  The  diversion  shall  be  main- 
tained to  prevent  blockage,  and  the 
discharge  shall  be  In  accordance  with 
30  CFR  816.47.  Sediment  control 
measures  shall  be  provided  at  the  dis- 
charge of  each  diversion  ditch  before 
entry  into  natural  watercourses  in  ac- 
cordance with  30  CFR  816.41-816.46. 

9  81C.93  CoaJ  froeemimf  mmte:  Dmmu  and 
einbankni«nU:  Design  mkI  construc- 
tion. 

(a)  The  design  of  each  dam  and  em- 
bankment constructed  of  coal  process- 
ing waste  or  intended  to  impound  such 
waste  shall  comply  with  the  require- 
ments of  30  CFR  816.49  (aH5).  (e).  (f). 
(g).  (h).  and  (i).  modified  as  follows: 

(1)  The  design  freeboard  between 
the  lowest  point  on  the  embankment 
crest  and  the  maximum  water  eleva- 
tion shall  be  at  least  3  feet.  The  maxi- 
mum water  elevation  shall  be  that  de- 
termined by  the  freeboard  hydrograph 
criteria  contained  in  the  U^.  Soil  Con- 
servation Service  criteria  referenced  in 
30  CFR  816.49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5 
for  the  partial  pool  with  steady  seep- 
age saturation  oonditions.  and  the  seis- 
mic safety  factor  shall  be  at  least  1.2. 

(3)  The  dam  or  embankment  founda- 
tion and  abutments  shall  be  designed 
to  be  stable  under  all  conditions  of 
construction  and  operation  of  the  im- 
poundment. Sufficient  foundation  in- 
vestigations and  laboratory  testing 
shall  be  performed  to  determine  the 
safety  factors  of  the  dam  or  embank- 
ment for  all  loading  conditions  appear- 
ing in  paragraph  (aK2)  of  this  Section 
or  the  publications  referred  to  in  30 
CFR  816.49  and  for  all  incremenU  of 
construction. 

<b)  Spillways  and  outlet  works  shall 
be  designed  to  provide  adequate  pro- 
tection against  erosion  and  corrosion. 
Inlets  shall  be  protected  against  block- 
age. 

(c)  Dams  or  embankments  construct- 
ed of  or  impounding  waste  materials 
shall  be  deMigatd  ao  that  at  least  90 
percent  of  the  water  stored  during  the 
design  precipitation  event  shall  be  re- 
moved within  a  10-day  period. 

S81S.95     Air  resources  protection. 

(a)  Fugitive  dusL  Each  person  who 
conducts  surface  mining  activities 
shall  plan  and  employ  fugitive  dust 
control  measures  as  an  integral  part  of 
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site  preparation,  coal  mining,  and  rec- 
lamation operations.  The  regulatory 
authority  shall  approve  the  control 
measures  appropriate  for  use  in  plan- 
ning, according  to  applicable  Federal 
and  State  air  quality  standards,  cli- 
mate, existing  air  quality  In  the  area 
affected  by  mining,  and  the  available 
control  technology. 

(b)  Control  measurts.  The  fugitive 
dust  control  measures  to  be  used,  de- 
pending on  applicable  Federal  and 
State  air  quality  standards,  climate, 
existing  air  quality,  size  of  the  oper- 
ation, and  type  of  operation,  shall  In- 
clude, as  necessary,  but  not  be  limited, 
to— 

(1)  Periodic  watering  of  unpaved 
roads,  with  the  minimum  frequency  of 
watering  approved  by  the  regulatory 
authority; 

(2)  Chemical  stabilization  of  un- 
paved roads  with  proper  application  of 
nontoxic  soil  cement  or  dust  pallia- 
tives; 

(3)  Paving  of  roads; 

(4)  Prompt  removal  of  coal.  rock, 
soil,  and  other  dust-forming  debris 
from  roads  and  frequent  scraping  and 
compaction  of  unpaved  roads  to  stabi- 
lize the  road  surface; 

(5)  Restricting  the  speed  of  vehicles 
to  reduce  fugitive  dust  caused  by 
travel; 

(6)  Revegetatlng.  mulching,  or  oth- 
erwise stabilizing  the  surface  of  all 
areas  adjoining  roads  that  are  sources 
of  fugitive  dust; 

(7)  Restricting  the  travel  fit  unau- 
thorized vehicles  on  other  than  estab- 
lished roads; 

(8)  Enclosing,  covering,  watering,  or 
otherwise  treating  loaded  haul  trucks 
and  railroad  cars,  to  reduce  loss  of  ma- 
terial to  wind  and  spillage; 

(9)  Substituting  of  conveyor  systems 
for  haul  trucks  and  covering  of  con- 
veyor systettis  when  oooTeyed  loads 
are  subjected  to  wind  erosion; 

(10)  Minimizing  the  area  of  dis- 
turbed land; 

(11)  Prompt  revegetatlon  of  regrad- 
ed  lands; 

(12)  Use  of  alternatives  for  coal-han- 
dling methods,  restriction  of  dumping 
procedures,  wetting  of  disturbed  mate- 
rials during  handling,  and  compaction 
of  disturbed  areas; 

(13)  Planting  of  special  windbreak 
vegetation  at  critical  points  in  the 
permit  area; 

(14)  Control  of  dust  from  drilling, 
using  water  sprays,  hoods,  dust  collect 
tors,  or  other  controls; 

(15)  Restricting  the  areas  to  be 
blasted  at  any  one  time  to  reduce  fugi- 
tive dust; 

(16)  Restricting  activities  causing  fu 
gitlve  dust  during  periods  of  air  stag- 
nation; 

(17)  Extinguishing  any  areas  of 
burning  or  smoldering  coal  and  peri- 
odically inspecting  for  burning  lu-eas 


whenever  the  potential  for  spontane- 
ous combustion  is  high; 

(18)  Reducing  the  period  of  time  be- 
tween initially  disturbing  the  soil  and 
revegetatlng  or  other  surf  ace  .stabiliza- 
tion; and 

(19)  Restricting  fugitive  dust  at  spoil 
and  coal  transfer  and  loading  points 
with  water  sprays,  negative  pressure 
systems  and  baghouse  filters,  chemi- 
cals, or  other  practices. 

(c)  Additional  meatures.  Where  the 
regulatory  authority  determines  that 
application  of  fugitive  dust  control 
measures  listed  in  paragraph  (b)  of 
this  Section  is  inadequate,  the  regula- 
tory authority  may  require  additional 
measures  and  practices  as  necessary. 

(d)  Monitoring.  Air  monitoring 
equipment  shall  be  Installed  and  moni- 
toring shall  be  conducted  in  accord- 
ance with  the  air  monitoring  plan  re- 
quired under  30  CFR  780.15  and  ap- 
proved by  the  regulatory  authority. 

{8I«.»7     Protection    of   fUli.    wildlife,    mnd 
related  environmenlal  values. 

(a)  Any  person  conducting  surface 
mining  activities  shall,  to  the  extent 
possible  using  the  best  technology  cur- 
rently available,  minimize  distur- 
bances and  adverse  Impacts  of  the  ac- 
tivities on  fish,  wildlife,  and  related 
environmental  values,  and  achieve  en- 
hancement of  such  resources  where 
practicable. 

(b)  A  person  who  conducts  stirface 
mining  activities  shall  promptly  report 
to  the  regulatory  authority  the  pres- 
ence in  the  permit  area  of  any  critical 
habitat  of  a  threatened  or  endangered 
species  listed  by  the  Secretary,  any 
plant  or  animal  listed  as  threatened  or 
endangered  by  the  State,  or  any  bald 
or  golden  eagle,  of  which  that  person 
becomes  aware  and  which  was  not  pre- 
viously reported  to  the  regulatory  au- 
thority by  that  person. 

(c)  A  person  who  conducts  surface 
mining  activities  shall  ensure  that  the 
design  and  construction  of  electric 
power  lines  and  other  transmission 
facilities  used  for  or  Incidental  to  the 
surface  mining  activities  on  the  permit 
area  are  in  accordance  with  the  guide- 
lines set  forth  in  Environmental  Crite- 
ria for  Electric  Transmission  System 
(USDI.  USDA  (1970)).  or  in  alternative 
guidance  manuals  approved  by  the 
regulatory  authority.  Distribution 
lines  shall  be  designed  and  constructed 
in  accordance  with  REA  Bulletin  61- 
10.  Powerllne  Contacts  by  Eagles  and 
Other  Large  Birds,  or  in  alternative 
guidance  manuals  approved  by  the 
regulatory  authority.  For  information- 
al purposes,  these  two  documents  are 
available  at  the  OSM  Office.  U.S.  De- 
partment of  the  Interior,  South  Interi- 
or Building.  Washington,  D.C.  20240. 
at  each  OSM  Regional  Office,  District 
Office  and  Field  Office,  and  at  the 


Central  Office  of  the  applicable  State 
regulatory  authority.  If  any. 

(d)  Each  person  who  conducts  sur- 
face mining  activities  shall,  to  the 
extent  possible  using  the  best  technol- 
ogy currently  available— 

(1)  Locate  and  operate  haul  and 
access  roads  so  as  to  avoid  or  minimize 
impacts  to  important  fish  and  wildlife 
species  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadways  where  specified 
by  the  regulatory  authority  to  gxiide 
locally  important  wildlife  to  roadway 
underpasses.  No  new  barrier  shall  be 
created  in  known  and  important  wild- 
life migration  routes; 

(3)  Fence,  cover,  or  use  other  appro- 
priate methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  toxic-forming  mate- 
rials; 

(4)  Restore,  enhance  where  practica- 
ble or  avoid  disturbance  to  habitats  of 
unusually  high  value  for  fish  and  wild- 
life; 

(5)  Restore,  enhance  where  practica- 
ble, or  maintain  natural  riparian  vege- 
tation on  the  banks  of  streams,  lakes, 
and  other  wetland  areas; 

(6)  Afford  protection  to  aquatic  com- 
munities by  avoiding  stream  channels 
as  required  in  Section  816.57  or  restor- 
ing stream  channels  as  required  In 
Section  816.44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  surface  mining  and 
reclamation  activities,  unless  approved 
by  the  regulatory  authority. 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range,  forest, 
and  coal  fires  which  are  not  approved 
by  the  regulatory  authority  as  part  of 
a  management  plan. 

(9)  If  fish  and  wildlife  hablUt  is  to 
be  a  primary  or  secondary  postmlnlng 
land  use,  the  operator  shall  in  addition 
to  the  requirements  of  30  CFR 
816.111-816.117- 

(i)  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  follow- 
ing criteria— 

(A)  Their  proven  nutritional  value 
for  fish  and  wildlife, 

(B)  Their  uses  as  cover  for  fish  and 
wildlife,  and 

(C)  Their  ability  to  support  and  en- 
hance fish  and  wildlife  habitat  after 
release  of  bonds;  and 

(11)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and  distrib- 
uted in  a  manner  which  optimizes 
edge  effect,  cover,  and  other  benefits 
for  fish  and  wildlife; 

(10)  Where  cropland  is  to  be  the  al- 
ternative postmining  land  use  on  lands 
diverted  from  a  fish  and  wildlife  pre- 
mlning  land  use  and  where  appropri- 
ate for  wildlife  and  crop  management 
practices,  intersperse  the  fields  with 
trees,  hedges,  or  fence  rows  through- 
out the  harvested  area  to  break  up 
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large  blocks  of  monoculture  and  to  di- 
versify habitat  types  for  birds  and 
other  animals.  Wetlands  shall  be  pre- 
served or  created  rather  than  drained 
or  otherwise  permanently  abolished; 
and 

(11)  Where  the  primary  land  use  is 
to  be  residential,  public  service,  or  In- 
dustrial land  use.  Intersperse  re- 
claimed lands  with  greenbelts  utilizing 
species  of  grass,  shrubs  and  trees 
useful  as  food  and  cover  for  birds  and 
small  animals,  unless  such  green  belts 
are  inconslstant  with  the  approved 
postmlnlng  land  use. 

S  816.99    Slides  and  other  damage. 

(a)  An  undisturbed  natural  barrier 
shall  be  provided  beginning  at  the  ele- 
vation of  the  lowest  coal  seam  to  be 
mined  and  extending  from  the  outs- 
lope  for  such  distance  as  may  be  deter- 
mined by  the  regulatory  authority  as 
Is  needed  to  assure  stability.  The  bar- 
rier shall  be  retained  in  place  to  pre- 
vent slides  and  erosion. 

(b)  At  any  time  a  slide  occurs  which 
may  have  a  potential  adverse  affect  on 
public  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  surface  mining  activities  shall 
notify  the  regulatory  authority  by  the 
fastest  available  means  and  comply 
with  any  remedial  measures  required 
by  the  regulatory  authority. 

9  816.100    Contemporaneous  reclamation. 

Reclamation  efforts,  including,  but 
not  limited  to,  backfilling,  grading, 
topsoil  replacement  and  revegetatlon. 
of  all  land  that  is  disturbed  by  surface 
mining  activities  shall  occur  as  con- 
temporaneously as  practicable  with 
mining  operations. 

9  816101     Backfilling  and  gradinr  General 
requirements. 

(a)  Timing  of  backfilling  and  grad- 
ing.      ' 

(1)  Contour  mining.  Rough  backfill- 
ing and  grading  shall  follow  coal  re- 
moval by  not  more  than  60  days  or 
1,500  linear  feet.  The  regulatory  au- 
thority may  grant  additional  time  for 
rough  backfilling  and  grading  if  the 
permittee  can  demonstrate,  through  a 
detailed  written  analysis  under  30 
CFR  780.18(b)(3),  that  additional  time 
Is  necessary. 

(2)  Open  pit  mining  vHth  thin  over- 
burden. Rough  backfilling  and  grading 
shall  occur  in  accordance  with  the 
time  schedule  approved  by  the  regula- 
tory authority,  on  the  basis  of  the  ma- 
terials submitted  under  30  CFR 
780.18(bK3),  which  shall  specifically 
establish  In  stated  Increments  the 
period  between  removal  of  coal  and 
completion  of  backfilling  and  grading. 

(3)  i4rea  strip  mining.  Rough  back- 
filling and  grading  shall  be  completed 
within  180  days  following  coal  removal 
and  shall  not  be  more  than  four  spoil 
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ridges  behind  the  pit  being  worked, 
the  spoil  from  the  active  pit  being  con- 
sidered the  first  ridge.  The  regulatory 
authority  may  grant  additional  time 
for  rough  backfilling  and  grading  if 
the  permittee  can  demonstrate, 
through  a  detailed  written  analysis 
undei;  30  CFR  780.18(bK3),  that  addi- 
tional time  is  necessary. 

(b)  Method  for  backfUling  and  grad- 
ing. 

(1)  Except  as  specifically  exempted 
In  this  Subchapter,  all  disturbed  areas 
shall  be  returned  to  their  approximate 
original  contour.  All  spoil  shall  be 
transported,  backfilled,  compacted 
(where  advisable  to  Insure  stability  or 
to  prevent  leaching)  and  graded  to 
eliminate  all  highwalls,  SF>oil  piles,  and 
depressions. 

(2)  Backfilled  material  shall  be 
placed  to  minimize  adverse  effects  on 
ground  water,  minimize  off-site  ef- 
fects, and  to  support  the  approved 
postmining  land  use. 

(3)  The  postmining  graded  slopes 
need  not  be  of  uniform  slope. 

(4)  Cut-and-flll  terraces  may  be  used 
only  in  those  situations  expressly  iden- 
tified In  Section  816.102. 

9  816.102    BackflllinK  and  rradinr  General 
grading  requirements. 

(a)  The  final  graded  slopes  shall  not 
exceed  in  grade  either  the  approxi- 
mate premining  slopes,  or  any  lesser 
slopes  approved  by  the  regulatory  au- 
thority based  on  consideration  of  soil, 
climate,  or  other  characteristics  of  the 
surrounding  area.  Postmining  final 
graded  slopes  need  not  be  uniform  but 
shall  approximate  the  general  nature 
of  the  premining  topography.  The  re- 
quirements of  this  Section  may  be 
modified  by  the  regulatory  authority 
where  the  surface  mining  activities  are 
reaffectlng  previously  mined  lands 
that  have  not  been  restored  to  the 
standards  of  this  Part  and  sufficient 
spoil  Is  not  available  to  otherwise 
comply  with  this  Section.  The  person 
who  conducts  surface  mining  activities 
shall,  at  a  mlnimimi— 

(1)  Retain  all  overburden  and  spoil 
on  the  solid  portion  of  existing  or  new 
benches;  and 

(2)  Backfill  and  grade  to  the  most 
moderate  slope  possible,  to  eliminate 
the  hlghwall  which  does  not  exceed 
either  the  angle  of  repose  or  such 
lesser  slope  as  is  necessary  to  achieve  a 
minimum  static  safety  factor  of  1.3.  In 
all  cases  the  hlghwall  shall  be  elimi- 
nated. 

(b)  On  approval  by  the  regulatory 
authority  In  order  to  conserve  soil 
moisture,  ensure  stability,  and  control 
erosion  on  final  graded  slopes,  cut- 
and-flll  terraces  may  be  allowed.  If  the 
terraces  are  compatible  with  the  ap- 
proved postmining  land  use  and  are 
appropriate  substitutes  for  construc- 
tion of  lower  grades  on  the  reclaimed 
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lands.  The  terraces  shall  meet  the  fol- 
lowing requirements: 

(1)  The  width  of  the  Individual  ter- 
race bench  shall  not  exceed  20  feet, 
unless  specifically  approved  by  the 
regulatory  authority  m  necessary  for 
stability,  erosion  control,  or  roads  In- 
cluded In  the  approved  postmlnlng 
land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  u  specified  by  the 
regulatory  authority,  to  prevent  exces- 
sive erosion  and  to  provide  long-term 
sUblllty. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  lv:2h  (SO  percent). 
Outslopes  which  exceed  Iv :  2A  (50  per- 
cent) may  be  approved,  if  they  have  a 
minimum  static  safety  factor  of  more 
than  1.3.  provide  adequate  control 
over  erosion,  and  closely  resemble  the 
surface  configuration  of  the  land  prior 
to  mining.  In  no  case  may  hlghwalls  be 
left  as  part  of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace 
only  when  approved  by  the  reg\ilatory 
authority. 

(c)  Small  depressions  may  be  con- 
structed. If  they— 

(1)  Are  approved  by  the  regulatory 
authority  to  minimize  erosion,  con- 
serve soil  moisture,  or  promote  vegeta- 
tion; 

(2)  Do  not  restrict  normal  access; 
and 

(3)  Are  not  Inappropriate  substitutes 
for  lower  grades  on  the  reclaimed 
lands. 

(d)  All  surface  mining  activities  on 
slopes  above  20  degrees,  or  on  leaser 
slopes  that  the  regulatory  authority 
defines  as  steep  slopes  shall  meet  the 
provisions  of  30  CFR  Part  826. 

(e)  All  final  grading,  preparation  of 
overburden  before  replacement  of  top- 
soil,  and  placement  of  topsoU.  shall  be 
done  along  the  contour  to  minimize 
subsequent  erosion  and  Instability.  If 
such  grading,  preparation,  or  place- 
ment along  the  contour  Is  hazardous 
to  equipment  operators,  then  grading, 
preparation,  or  placement  in  a  direc- 
tion other  than  generally  parallel  to 
the  contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement 
shall  be  conducted  In  a  manner  which 
minimizes  erosion  and  provides  a  sur- 
face for  replacement  of  topaoil  which 
will  minimize  slippage 

9  81*-103  Backfilling  and  Kradinr  Cover- 
ing coal  and  acid-  and  toxic-forming 
natcriak. 

(a)  Cover.  (DA  person  who  conducts 
surface  mining  activities  shall  cover, 
with  a  minimum  of  4  feet  of  the  best 
available  nontoxic  and  noncombustl- 
ble  material,  all  exixMed  coal  seams  re- 
maining after  mining,  and  all  add- 
forming  materials,  toxic- forming  mate- 
rials, combustible  materials,  or  any 
other  materials  Identified  by  the  regu- 
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latory  authority,  as  exposed,  used,  or 
produced  during  mining. 

(2)  If  necessary,  these  materials 
shall  be  treated  to  neutralize  toxicity. 
In  order  to  prevent  water  pollution 
and  sustained  combustion  and  mini- 
mize adverse  effects  on  plant  growth 
and  land  uses. 

(3)  Where  necessary  to  protect 
against  upward  migration  of  salts,  ex- 
posure by  erosion,  formation  of  acid  or 
toxic  seeps,  to  provide  an  adequate 
depth  for  plant  growth,  or  otherwise 
to  meet  local  conditions,  the  regula- 
tory authority  shall  specify  thicker 
amounts  of  cover  using  non-toxic  ma- 
terial, or  special  compaction  and  Isola- 
tion from  ground  water  contact. 

(4)  Acid- forming  or  toxic- forming 
material  shall  not  be  burled  or  stored 
In  proximity  to  a  drainage  course  so  as 
to  cause  or  poee  a  threat  of  water  pol- 
lution. 

(b)  StabUUation.  Backfilled  materi- 
als shall  be  selectively  hauled  or  con- 
veyed, and  compacted,  wherever  neces- 
sary to  prevent  leaching  of  acid-form- 
ing and  toxic-forming  materials  Into 
surface  or  ground  waters  and  wherev- 
er necessary  to  Insure  stability  of  the 
backfilled  materials.  The  method  and 
design  specifications  of  compacting 
material  shall  be  approved  by  the  reg- 
ulatory authority  before  acid-forming 
or  toxlc-formlng  materials  are  covered. 

|81«.1(M     Backftlling    and    gradlnr    Thin 
overburden. 

(a)  The  provisions  of  this  Section 
apply  only  where  the  final  thickness  is 
less  than  0.8  of  the  Initial  thickness 
Initial  thickness  Is  the  sum  of  the 
overburden  thickness  and  coal  thick- 
ness prior  to  removal  of  coal.  Pinal 
thickness  is  the  product  of  the  over- 
burden thickness  prior  to  removal  of 
coal,  times  the  bulking  factor  to  be  de- 
termined for  each  mine  plan  area.  The 
provisions  of  this  Section  apply  only 
when  surface  mining  activities  cannot 
be  carried  out  to  comply  with  Section 
816.101  to  achieve  the  approximate 
original  contour. 

(b)  In  surface  mining  activities  car- 
ried out  continuously  in  the  same  lim- 
ited pit  area  for  more  than  1  year 
from  the  day  coal-removal  operations 
begin  and  where  the  volume  of  all 
available  spoil  and  suitable  waste  ma- 
terials over  the  mine  plan  area  Is  dem- 
onstrated to  be  Insufficient  to  achieve 
the  approximate  original  contour  of 
the  lands  disturbed,  surface  mining  ac- 
tivities shall  be  conducted  to  meet,  at 
a  minimum,  the  following  standards— 

(1)  Haul  or  convey,  backfill,  and 
grade,  using  all  available  spoil  and 
suitable  waste  materials  from  the 
entire  mine  area,  to  attain  the  lowest 
practicable  stable  grade,  to  achieve  a 
static  safety  factor  of  1.3,  and  to  pro- 
vide adequate  drainage  and  long-term 
stability   of   the   regraded   areas   and 


cover  all  acid-forming  and  toxlc-form- 
lng materials. 

(2)  Eliminate  hlghwalls  by  grading 
or  backfilling  to  stable  slopes  not  ex- 
ceeding Iv  :2h  (50  percent),  or  such 
lesser  slopes  as  the  regulatory  authori- 
ty may  specify  to  reduce  erosion, 
maintain  the  hydrologic  balance,  or 
allow  the  approved  postmlning  land 
use. 

(3)  Haul  or  convey,  backfill,  grade, 
and  revegetate  in  accordance  with  Sec- 
tions 8I6.111-«1«.117,  to  achieve  an 
ecologically  sound  land  use  compatible 
with  the  prevailing  use  In  unmined 
areas  surrounding  the  mine  plan  area; 
and 

(4)  Haul  or  convey,  backfill,  and 
grade,  to  ensure  Impoundments  are 
constructed  only  where  — 

(I)  It  has  been  demonstrated  to  the 
regulatory  authority's  satisfaction 
that  all  requirements  of  Sections 
816.41-816.56  have  been  met;  and 

(II)  The  Impoundments  have  been 
approved  by  the  regulatory  authority 
as  suitable  for  the  approved  postmln- 
ing land  use  and  as  meeting  the  re- 
quirements of  this  Part  and  ail  other 
applicable  Federal  and  State  laws  and 
regulations. 

S81«.105    Backfilling   and   gradlnr  Thick 
OTerfourdcn. 

(a)  The  provisions  of  this  Section 
apply  only  where  the  final  thickness  Is 
greater  than  1.2  of  the  initial  thick- 
ness. Initial  thickness  is  the  simi  of 
the  overburden  thickness  and  coal 
thickness  prior  to  removal  of  coal. 
Final  thickness  la  the  product  of  the 
overburden  thickness  prior  to  removal 
of  coal,  times  the  bulking  factor  to  be 
determined  for  each  mine  plan  area. 
The  provisions  of  this  Section  apply 
only  when  surface  mining  activities 
cannot  be  carried  out  to  comply  with 
Section  816.101  to  achieve  the  approxi- 
mate original  contour. 

(b)  In  surface  mining  activities 
where  the  volume  of  spoil  over  the 
mine  plan  area  Is  demonstrated  to  be 
more  than  sufficient  to  achieve  the  ap- 
proximate original  contour,  surface 
mining  activities  shall  be  conducted  to 
meet,  at  a  minimum,  the  following 
standards  — 

(1)  Haul  or  convey,  backfill,  and 
grade  all  spoU  and  wastes,  not  re- 
quired to  achieve  the  approximate 
original  contour  of  the  mine  plan  area, 
to  the  lowest  practicable  grade,  to 
achieve  a  static  factor  of  safety  of  1.3 
and  cover  all  acld-formlng  and  other 
toxlc-formlng  materials; 

(2)  Haul  or  convey,  backfill,  and 
grade  excess  spoil  and  wastes  only 
within  the  permit  area  and  dispose  of 
such  materials  In  accordance  with  Sec- 
Uons  816.71-816.74; 

(3)  Haul  or  convey,  backfill,  and 
grade  excess  spoil  and  wastes  to  main- 
tain the  hydrologic  balance,  in  accord- 


ance with  Sections  816.41-816.57  and 
to  provide  long-term  stability  by  pre- 
venting slides,  erosion  and  water  pollu- 
tion. 

(4)  Haul  or  convey,  backfill,  grade, 
and  revegetate  wastes  and  excess  spoil 
to  achieve  an  ecologically  sound  land 
use  approved  by  the  regulatory  au- 
thority as  compatible  with  the  prevail- 
ing land  uses  In  unmined  areas  sur- 
rounding the  mine  plan  area. 

(5)  Eliminate  all  hlghwalls  and  de- 
pressions by  backfilling  with  spoil  and 
suitable  waste  materials;  and 

(6)  Meet  the  revegetation  require- 
ments of  Sections  816.111-816.117  for 
all  disturbed  areas. 

S  8 1 6. 1 06    Regradlng  or  stabilizing  rilb  and 
gulUcs. 

When  rills  or  gullies  deeper  than  9 
Inches  form  in  areas  that  have  been 
regraded  and  topsoUed.  the  rills  and 
gullies  shall  be  filled,  graded,  or  other- 
wise stabilized  and  the  area  reseeded 
or  replanted  according  to  Sections 
816.111-816.117.  The  regulatory  au- 
thority shall  specify  that  rills  or  gul- 
lies of  lesser  size  be  stabilized  and  the 
area  reseeded  or  replanted  If  the  rills 
or  gullies  are  disruptive  to  the  ap- 
proved postmlning  land  use  or  may 
result  In  additional  erosion  and  sedi- 
mentation. 

9  81fi.lll     Revegetation:    General    requlre- 


(a)  Each  person  who  conducts  sur- 
face mining  activities  shall  establish 
on  all  affected  land  a  diverse,  effec- 
tive, and  permanent  vegetative  cover 
of  the  same  seasonal  variety  native  to 
the  area  of  disturbed  land  or  species 
that  supports  the  approved  postmln- 
ing land  use.  For  areas  designated  as 
prime  farmland,  the  requirements  of 
30  CFR  823  shall  apply. 

(b)  All  revegetation  shall  be  in  com- 
pliance with  the  plans  submitted 
under  30  CJFR  780.18  and  780.23.  as  ap- 
proved by  the  regulatory  authority  In 
the  permit,  and  carried  out  in  a 
manner  that  encourages  a  prompt 
vegetative  cover  and  recovery  of  pro- 
ductivity levels  compatible  with  the 
approved  postmlning  land  use. 

(1)  All  disturbed  land,  except  water 
areas  and  surface  areas  of  roads  that 
are  approved  as  a  part  of  the  postmln- 
ing land  use.  shall  be  seeded  or  plant- 
ed to  achieve  a  permanent  vegetative 
cover  of ..  the  same  seasonal  variety 
native  to  the  area  of  disturbed  land. 

(2)  The  vegetative  cover  shall  be  ca- 
pable of  stabilizing  the  soil  surface 
from  erosion. 

(3)  Vegetative  cover  shall  be  consid- 
ered of  the  same  seasonal  variety 
when  It  consists  of  a  mixture  of  spe- 
cies of  equal  or  superior  utility  for  the 
approved  postmlning  land  use,  when 
compared  with  the  utility  of  naturally- 
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occurring     vegetation     during     each 
season  of  the  year. 

(4)  If  both  the  preminlng  and  post- 
mining  land  uses  are  cropland,  plant- 
ing of  the  crops  normally  grown  will 
meet  the  requirements  of  Paragraph 
(b)(1)  of  this  Section. 

S81S.112    Revegetation:  Uae  of  introduced 
■pedes. 

Introduced  species,  may  be  substitut- 
ed for  native  species  only  If  approved 
by  the  regulatory  authority  under  the 
following  conditions: 

(a)  After  appropriate  field  trials 
have  demonstrated  that  the  Intro- 
duced species  are  desirable  and  neces- 
sary to  achieve  the  approved  postmln- 
ing land  use; 

(b)  The  species  are  necessary  to 
achieve  a  quick,  temporary,  and  stabi- 
lizing cover  that  aids  in  controlling 
erosion;  and  measures  to  establish  per- 
manent vegetation  are  Included  in  the 
approved  plan  submitted  under  Sec- 
tions 780.18(bK3)  and  780.23. 

(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region; 

(d)  The  species  meet  the  require- 
ments of  applicable  State  and  Federal 
seed  or  Introduced  species  statutes  and 
are  not  poisonous  or  noxious.  . 

9  81 6. 1 1 3    RevegeUtlon:  Timing. 

Seeding  and  planting  of  disturbed 
areas  shall  be  conducted  diu-ing  the 
first  normal  period  for  favorable 
planting  conditions  after  final  prepa- 
ration. The  normal  period  for  favora- 
ble planting  shaU  be  that  planting 
time  generally  accepted  locally  for  the 
type  of  plant  materials  selected.  When 
necessary  to  effectively  control  ero- 
sion, any  disturbed  area  shall  be 
seeded  and  planted,  as  contemporane- 
ously as  practicable  with  the  comple- 
tion of  backfilling  and  grading,  with  a 
temporary  cover  of  small  grains, 
grasses,  or  legimies  until  a  permanent 
cover  is  established. 

9  816.114    RevegeUUon:      Mulching      and 
other  soil  stabilizing  practices. 

(a)  Suitable  mulch  and  other  soil 
stabilizing  practices  shall  be  used  on 
all  regraded  and  topsolled  areas  to 
control  erosion,  promote  germination 
of  seeds,  or  increase  the  moisture-re- 
tention capacity  of  the  soiL  The  regu- 
latory authority  may,  on  a  case-by- 
case  basis,  suspend  the  requirement 
for  mulch.  If  the  permittee  can  demon- 
strate that  alternative  procedures  will 
achieve  the  requirements  of  816.116 
and  do  not  cause  or  contribute  to  air 
or  water  pollution. 

(b)  When  required  by  the  regulatory 
authority,  mulches  shall  be  mechani- 
cally or  chemically  anchored  to  the 
soil  surface  to  assure  effective  protec- 
tion of  the  soil  and  vegetation. 
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(c)  Annual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  in  con- 
Junction  with  another  mulch,  when 
the  regulatory  authority  determines 
that  they  will  provide  adequate  soil 
erosion  control  and  will  later  be  re- 
placed by  perennial  species  approved 
for  the  postmlning  land  use. 

(d)  Chemical  soil  stabilizers  alone,  or 
in  combination  with  appropriate 
mulches,  may  be  used  in  conjunction 
with  vegetative  covers  approved  for 
the  postmlning  land  use. 

9  8ie.ll5    Revegetation:  Grazing. 

When  the  approved  postmlning  land 
use  Is  range  or  pasture  land,  the  re- 
claimed land  shall  be  used  for  live- 
stock grazing  at  a  grazing  capacity  ap- 
proved by  the  regulatory  authority  ap- 
proximately equal  to  that  for  similar 
non-mined  lands,  for  at  least  the  last 
two  full  years  of  liability  required 
under  Section  816.116(b). 

9  816.116    Revegetation:  Standards  for  sue- 


(a)  Success  of  revegetation  shall  be 
measured  by  techniques  approved  by 
the  regulatory  authority  after  consul- 
tation with  appropriate  State  and  Fed- 
eral agencies.  Comparison  of  ground 
cover  and  productivity  may  be  made 
on  the  basis  of  reference  areas  or 
through  the  use  of  technical  guidance 
procedures  published  by  USDA  or 
USDI  for  assessing  ground  cover  and 
productivity.  Management  of  the  ref- 
erence area,  if  applicable,  shall  be 
comparable  to  that  which  is  required 
for  the  approved  postmlning  land  use 
of  the  permit  area. 

(b)  (1)  Oroimd  cover  and  produ(;tiv- 
ity  of  living  plants  on  the  revegetated 
area  within  the  permit  area  shall  be 
equal  to  the  ground  cover  and  produc- 
tivity of  living  plants  on  the  approved 
reference  area  or  to  the  standards  in 
other  technical  guides  approved  toy 
the  Director  for  use  in  the  regulatory 
program.  The  period  of  extended  re- 
sponsibility under  the  performance 
bond  requirements  of  Subchapter  J 
initiates  when  ground  cover  equals  the 
approved  standard  after  the  last  year 
of  augmented  seeding,  fertilizing,  irri- 
gation or  other  work  which  ensures 
success  in— 

(i)  Areas  of  more  than  26.0  Inches 
average  annual  precipitation;  and  con- 
tinues for  not  less  than  five  years. 
Oround  cover  and  productivity  shall 
equal  the  approved  standard  for  the 
last  two  consecutive  years  of  the  re- 
sponsibility period:  or  in 

(11)  Areas  of  less  than  or  equal  to 
26.0  Inches  average  annual  precipita- 
tion; and  continues  for  not  less  than 
10  years.  Oround  cover  and  productiv- 
ity shall  equal  the  approved  standard 
for  the  last  two  consecutive  years  of 
the  responsibility  period. 
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(2)  For  purposes  of  paragraph  (bXl) 
of  this  Section,  the  average  annual 
precipitation  can  be  determined 
either— 

(I)  By  Interpolation,  using  standard 
techniques,  from  'Mean  Annual  Pre- 
cipitations,' Map,  p.  97.  The  National 
AUas  of  the  United  SUtes.  U.S.  De- 
partment of  the  Interior,  Geological 
Survey,  1970;  or  from  'Climatic  Atlas 
of  the  United  States.'  US.  Etept.  of 
Commerce,  National  Oceanic  and  At- 
mospheric Administration.  1974;  or 
from  long-term  precipitation  averages 
from  'Climatologlcal  Data,'  U.S.  Dept. 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration;  or  from 
other  official  records;  or 

(II)  Based  on  10  years  of  continuous 
and  reliable  precipitation  records  from 
stations  located  in  or  adjacent  to  the 
mine  plan  area. 

(3)  The  groimd  cover  and  productiv- 
ity of  the  revegetated  area  shall  be 
considered  equal  if  they  are  at  least  90 
percent  of  the  ground  cover  and  pro- 
ductivity of  the  reference  area  with  90 
percent  statistical  confidence,  or  with 
80  percent  statistical  confidence  on 
shrublands.  or  ground  cover  and  pro- 
ductively are  at  least  90  percent  of  the 
standards  in  a  technical  guide  ap- 
proved pursuant  to  30  C¥li 
816.116<bKl).  Exceptions  may  be  au- 
thorized by  the  regulatory  authority 
under  the  following  standards: 

(I)  For  previously  mined  areas  that 
were  not  reclaimed  to  the  require- 
ments of  this  Subchapter,  as  a  mini- 
mum the  ground  cover  of  living  plants 
shall  not  be  less  than  can  be  supported 
by  the  best  available  topsoil  or  other 
suitable  material  in  the  reaffected 
area,  shall  not  be  less  than  the  ground 
cover  existing  before  redlsturbance, 
and  shall  be  adequate  to  control  ero- 
sion; 

(II)  For  areas  to  be  developed  for  in- 
dustrial or  residential  use  less  than  2 
years  after  regradlng  is  completed,  the 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  ero- 
sion; and 

(III)  For  areas  to  be  used  for  crop- 
land, success  Ln  revegetatlon  of  crop- 
land shall  be  determined  on  the  basis 
of  crop  production  from  the  mined 
area  as  compared  to  approved  refer- 
ence areas  or  other  technical  guidance 
procedures.  Crop  production  from  the 
mined  area  shall  be  equal  to  or  greater 
than  that  of  the  approved  standard 
for  the  last  two  consecutive  growing 
seasons  of  the  5  or  10  year  liability 
period  established  in  (bXl)  of  this  Sec- 
tion. The  applicable  5  or  10  year 
period  of  responsibility  for  revegeta- 
tlon shall  commence  at  the  date  of  Ini- 
tial planting  of  the  crop  being  grown. 
Production  shall  not  be  considered 
equal  if  it  is  less  than  90  percent  of 
the  production  of  the  approved  stand- 
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ard  with  90  percent  statistical  confi- 
dence. 

(iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forest- 
land,  success  of  vegetation  shall  be  de- 
termined on  the  basis  of  tree,  shrub  or 
half-shrub  stocking  and  ground  cover. 
The  tree,  shrub,  or  half -shrub  stocking 
shall  meet  the  standards  described  in 
Section  816.117.  The  area  seeded  to  a 
ground  cover  shall  be  considered  ac- 
ceptable if  it  is  at  least  70  percent  of 
the  ground  cover  of  the  reference 
areas  with  90  percent  statistical  confi- 
dence or  If  the  ground  cover  is  deter- 
mined to  be  adequate  to  control  ero- 
sion by  the  regulatory  authority.  Sec- 
tion 816.116(b)  shall  determine  the  re- 
sponsibility period  and  the  frequency 
of  ground  cover  measurement. 

(c)  The  person  who  conducts  surface 
mining  activities  shall— 

(1)  Maintain  any  necessary  fences 
and  proper  management  practices;  and 

(2)  C^onduct  periodic  measurements 
of  vegetation,  soils,  and  water  pre- 
scribed or  approved  by  the  regulatory 
authority,  to  identify  conditions 
during  the  applicable  period  of  liabili- 
ty specified  in  Paragraph  (b)  of  this 
Section. 

(d)  For  permit  areas  40  acres  or  less 
in  size,  in  locations  with  an  average 
annual  precipitation  of  more  than  26 
inches,  the  following  performance 
standards,  if  approved  by  the  regula- 
tory authority,  may  be  used  Instead  of 
reference  areas  to  measure  success  of 
revegetatlon  on  sites  that  are  dis- 
turbed. These  standards  shall  be  met 
for  a  minimum  of  5  full  consecutive 
years. 

( 1 )  Areas  planted  only  in  herbaceous 
species  shaU  sustain  a  vegetative 
ground  cover  of  70  percent  for  5  full 
consecutive  years. 

(2)  Areas  planted  with  a  mixture  of 
herbaceous  and  woody  species  shall 
sxistain  a  herbaceous  vegetative 
ground  cover  of  70  percent  for  5  full 
consecutive  years  and  400  woody 
plants  per  acre  after  5  years.  On  steep 
slopes,  the  minimum  number  of  woody 
plants  shall  be  600  per  acre. 

(3)  For  purposes  of  this  Section,  her- 
baceous species  means  grasses,  le- 
gumes,  and  nonlegumlnous  forbs; 
woody  plants  means  woody  shrubs, 
trees  and  vines;  and  ground  cover 
means  the  area  of  ground  covered  by 
the  combined  aerial  parts  of  vegeta- 
tion and  the  litter  that  is  produced 
naturally  onsite.  expressed  as  a  per- 
centage of  the  total  area  of  measure- 
ment. 

$816,117     RerefcUUon:    Tree    and    •hnib 
stocking  for  forest  land. 

This  Section  sets  forth  forest  re- 
source conservation  standards  for  re- 
forestation operations  to  ensure  that  a 
cover  of  conunercial  tree  species,  non- 
commercial tree  species,  shrubs  or  half 


shrubs,  sufficient  for  adequate  use  of 
the  available  growing  space,  is  estab- 
lished after  surface  mining  activities. 

(a)  Stocking,  i.e.  the  number  of 
stems  per  unit  area,  will  be  used  to  de- 
termine the  degree  to  which  space  is 
occupied  by  well-distributed,  countable 
trees,  shrubs  or  half-shrubs. 

( 1 )  Root  crown  or  root  sprouts  over  1 
foot  in  height  shall  count  as  one 
toward  meeting  the  stocking  require- 
ments. Where  multiple  stems  occur 
only  the  tallest  stem  will  be  counted. 

(2)  A  countable  tree  or  shrub  means 
a  tree  that  can  be  used  in  calctilating 
the  degree  of  stocking  under  the  fol- 
lowing criteria; 

(I)  the  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons, 

(II)  the  tree  or  shrub  shall  be  alive 
and  healthy,  and 

(ill)  the  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  in  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the  re- 
vegetated  area  shall  not  require  stock- 
ing. 

(b)  The  following  are  the  minimum 
performance  standards  for  areas 
where  commercial  forest  land  is  the 
approved  postmlnlng  land  use: 

(1)  The  area  shall  have  a  minimum 
stocking  of  450  trees  or  shrubs  per 
acre, 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species, 

(3)  The  number  of  trees  or  shrubs 
and  the  groimd  cover  shall  be  deter- 
mined using  procedures  described  in 
Sections  816.116(bK3Kiv)  and 
816.117(a)  aiKl  the  sampling  method 
approved  by  the  regulatory  authority; 
when  the  stocking  is  equal  to  or  great- 
er than  450  trees  or  shrubs  per  acre 
and  there  is  acceptable  groundcover. 
the  5  or  10  year  responsibility  period 
required  in  Section  816.116(b)  shall 
begin; 

(4)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release,  each 
permittee  shall  provide  docimientation 
showing  that  the  stocking  of  trees  and 
shrubs  and  the  groundcover  on  the  re- 
vegetated  area  satisfy  Sections 
816.116(bK3Klv)  and  816.117(cKl). 

(c)  The  following  are  the  minimum 
performance  standards  for  areas 
where  woody  plants  are  used  for  wild- 
life management,  recreation,  shelter 
belts,  or  forest  uses  other  than  com- 
mercial forest  land: 

(1)  An  Inventory  of  trees,  half- 
shrubs  and  shrubs  shall  be  conducted 
on  established  reference  areas  accord- 
ing to  methods  approved  by  the  regu- 
latory authority;  this  Inventory  shaU 
contain  but  not  be  limited  to— 

(I)  site  quality. 

(II)  stand  size, 

(ill)  stand  condition. 


(iv)  site  and  species  relations,  and 
(V)  appropriate  forest  land  utiliza- 
tion considerations. 

(2)  The  stocking  of  trees,  shrubs, 
half-shrubs  and  the  groundcover  es- 
tablished on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  on  the  reference  area  and  shall 
utilize  local  and  regional  reconunenda- 
tions  regarding  species  composition, 
spacing  and  planting  arrangement. 
The  stocking  of  live  woody  plants 
shall  be  equal  to  or  greater  than  90 
percent  of  the  stocking  of  woody 
plants  of  the  same  life  form  <m  the 
reference  area.  When  this  requirement 
is  met  and  acceptable  ground  cover  is 
achieved,  the  5  or  10  year  responsibili- 
ty period  required  in  Section 
816.116(b)  shall  begin. 

(3)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release,  each 
permittee  shall  provide  documentation 
showing  that: 

(I)  the  woody  plants  established  on 
the  revegetated  site  are  equal  to  or 
greater  than  90  percent  of  the  stock- 
ing of  live  woody  plants  of  the  same 
life  form  of  the  approved  reference 
areas  with  80  percent  statistical  confi- 
dence and 

(II)  the  groundcover  on  the  revege- 
tated area  satisfies  Section 
816.116(bK3Klv).  Species  diversity,  sea- 
sonal variety  and  regenerative  capac- 
ity of  the  vegetation  of  the  revegetat- 
ed area  shall  be  evaluated  on  the  bcuis 
of  the  results  which  could  reasonably 
be  expected  using  the  revegetatlon 
methods  described  in  the  mining  and 
reclamation  plan. 

S  81&.I31    Cessation  of  operations:  Tempo- 
rary. 

(a)  Each  person  who  conducts  sur- 
face mining  activities  shall  effectively 
secure  surface  facilities  in  areas  in 
which  there  are  no  current  operations, 
but  in  which  operations  are  to  be  re- 
sumed under  an  approved  permit. 
Temporary  abandonment  shall  not  re- 
lieve a  person  of  their  obligation  to 
comply  with  any  provisions  of  the  ap- 
proved permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for 
a  period  of  thirty  days  or  more,  or  as 
soon  as  It  is  known  that  a  temporary 
cessation  will  extend  beyond  30  days, 
persons  who  conduct  siirface  mining 
activities  shall  submit  to  the  regula- 
tory authority  a  notice  of  intention  to 
cease  or  abandon  mining  and  reclama- 
tion operations.  This  notice  shall  in- 
clude a  statement  of  the  exact  number 

\of  acres  which  will  have  been  affected 
in  the  permit  area,  prior  to  such  tem- 
porary cessation,  the  extent  and  kind 
of  reclamation  of  those  areas  which 
will  have  been  accomplished,  and  iden- 
tification of  the  backfilling,  regradlng, 
revegetatlon.  environmental  monitor- 
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ing.  and  water  treatment  activities 
that  will  continue  during  the  tempo- 
rary cessation. 

f  81C1S2    CcsMtktn  ot  opovtkMu:  F 


(a)  Persons  who  cease  surface 
mining  activities  permanently  shall 
close  or  backfill  or  otherwise  perma- 
nently reclaim  all  affected  areas,  in  ac- 
cordance with  this  Chapter  and  the 
permit  ^proved  by  the  regtilatory  au- 
thority. 

(b)  All  underground  openings,  equip- 
ment, structures,  or  other  facilities  not 
required  for  monitoring,  unless  ap- 
proved by  the  regvilatory  authority  as 
sviitable  for  the  postmln^  land  use  or 
environmental  monitoring,  shall  be  re- 
moved and  the  affected  land  re- 
claimed. 

§  81C.133    PostmininK  land  use. 

(a)  GeneraL  All  affected  areas  shall 
be  restored  in  a  timely  manner  — 

(1)  To  conditions  that  are  capable  of 
supporting  the  uses  which  they  were 
capable  of  supporting  before  any 
mining;  or 

(2)  To  higher  or  better  uses  achiev- 
able under  criteria  and  procedures  of 
this  Section. 

(b)  Determining  pre-mining  use  of 
land.  The  pre-mining  uses  of  land  to 
which  the  postmlnlng  land  use  is  com- 
pared shall  be  those  uses  which  the 
land  previously  supported,  if  the  land 
had  not  been  previously  mined  and 
had  been  properly  managed. 

(1)  The  postmlnlng  land  use  for  land 
that  has  been  previously  mined  and 
not  reclaimed  shall  be  Judged  on  the 
basis  of  the  highest  and  best  use  that 
can  be  achieved  and  is  compatible  with 
surrounding  areas. 

(2)  The  postmlnlng  land  use  for  land 
that  has  received  improper  manage- 
ment shall  be  Judged  on  the  basis  of 
the  pre-mining  use  of  surrounding 
lands  that  have  received  proper  man- 
agement. 

(3)  If  the  premlnlng  use  of  the  land 
was  changed  within  5  years  of  the  be- 
ginning of  mining,  the  comparison  of 
postmlnlng  use  to  premlnlng  use  shall 
Include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use  imme- 
diately preceding  mining. 

(c)  Prior  to  the  release  of  lands  from 
the  permit  area  in  accordance  with 
807.12(c)  the  permit  area  shall  be  re- 
stored, in  a  timely  manner,  either  to 
conditions  capable  of  supporting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions  ca- 
pable of  supporting  approved  alterna- 
tive land  uses.  Alternative  land  uses 
may  be  approved  by  the  regulatory  au- 
thority after  consultation  with  the 
landowner  or  the  land-management 
agency  having  Jurisdiction  over  the 
lands,  if  the  following  criteria  are  met; 
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(1)  The  proposed  postmlnlng  land 
use  is  compatible  with  adjacent  land 
use  and,  where  applicable,  with  exist- 
ing local.  State,  or  Federal  land  use 
policies  and  plans:  A  written  state- 
ment of  the  views  of  the  authorities 
with  statutory  responsibilities  for  land 
use  policies  and  plans  is  submitted  to 
the  regulatory  authority  within  60 
days  of  notice  by  the  regulatory  au- 
thority and  before  surface  mining  ac- 
tivities begin.  Any  required  approval, 
including  any  necessary  zoning  or 
other  changes  reqtiired  for  land  use  by 
local.  State,  or  Federal  land  manage- 
ment agencies,  is  obtained  and  re- 
mains valid  throtighout  the  surface 
mining  activities. 

(2)  Specific  plans  are  prepared  and 
submitted  to  the  regulatory  authority 
which  show  the  feasibility  of  the  post- 
mining  land  use  as  related  to  projected 
land  use  trends  and  markets  and  that 
include  a  schedule  showing  how  the 
proposed  use  will  be  developed  and 
achieved  within  a  reasonable  time 
after  mining  and  will  be  sustained. 
The  regulatory  authority  may  require 
appropriate  demonstrations  to  show 
that  the  plaiuied  procedures  are  feasi- 
ble, reasonable,  and  integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful  reclama- 
tion. 

(3)  Provision  of  any  necessary  public 
facilities  is  ensured  as  evidenced  by 
letters  of  commitment  from  parties 
other  than  the  person  who  conducts 
surface  mining  activities,  as  appropri- 
ate, to  provide  the  public  facilities  in  a 
maimer  compatible  with  the  plans 
submitted  imder  30  CFR  780.23.  The 
letters  shall  be  submitted  to  the  regu- 
latory authority  before  surface  mining 
activities  begin. 

(4)  Specific  and  feasible  plans  are 
submitted  to  the  regulatory  authority 
which  show  that  financing,  attain- 
ment and  maintenance  of  the  postmln- 
lng land  use  are  feasible  and.  if  appro- 
priate, are  supported  by  letters  of 
commitment  from  parties  other  than 
the  person  who  conducts  the  siurface 
mining  activities. 

(5)  Plans  for  the  postmlnlng  land 
use  are  designed  under  the  general  su- 
pervision of  a  registered  professional 
engineer,  or  other  appropriate  profes- 
sional, who  will  ensure  that  the  plans 
conform  to  applicable  accepted  stand- 
ards for  adequate  land  stability,  drain- 
age, vegetative  cover,  and  esthetic 
design  appropriate  for  the  postmlnlng 
use  of  the  site. 

(6)  The  proposed  use  will  neither 
present  actual  or  probable  hazard  to 
public  health  or  safety  nor  will  it  pose 
any  actual  or  probable  threat  of  water 
flow  diminution  or  pollution. 

(7)  The  use  will  not  involve  unrea- 
sonable delays  in  reclamation. 

(8)  Necessary  approval  of  measures 
to  prevent  or  mitigate  adverse  effects 
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on  fish,  wildlife,  and  related  environ- 
mental values  and  threatened  or  en- 
dangered plants  is  obtained  from  the 
regulatory  authority  and  appropriate 
State  and  Federal  fish  and  wildlife 
management  agencies  have  been  pro- 
vided a  60  day  period  in  which  to 
review  the  plan  before  surface  mining 
activities  begin. 

(9)  Proposals  to  change  pre-mlning 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland.  or  pas- 
ture to  a  postmlning  cropland  use. 
where  the  -cropland  would  require  con- 
tinuous maintenance  such  as  seeding, 
plowing,  cultivation,  fertilization,  or 
other  similar  practices  to  be  practica- 
ble or  to  comply  with  applicable  Fed- 
eral, State,  and  local  laws,  are  re- 
viewed by  the  regulatory  authority  to 
ensure  that  — 

(i)  There  is  a  firm  written  commit- 
ment by  the  person  who  conducts  sur- 
face mining  activities  or  by  the  land- 
owner or  land  manager  to  provide  suf- 
ficient crop  management  after  release 
of  applicable  performance  bonds 
under  Subchapter  J  and  Sections 
816.111-816.117.  to  assure  that  the  pro- 
posed postmlning  cropland  use  re- 
mains practical  and  reasonable: 

(ii)  There  Is  sufficient  water  availa- 
ble and  committed  to  maintain  crop 
production;  and 

(ill)  Topsoil  quality  and  depth  are 
sufficient  to  support  the  proposed  use. 

S  816.150    Roada:  Clau  I:  General. 

(a)  Each  person  who  conducts  siu*- 
face  mining  activities  shall  design,  con- 
struct or  reconstruct,  utilize,  and 
maintain  Class  I  Roads  smd  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.151-816.156  and  to  control 
or  minimize  erosion  and  siltation.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  cxirrently  available. 
Class  I  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ- 
mental values  and  shall  not  cause  ad- 
ditional contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out- 
side the  permit  area.  Any  such  contri- 
butions shall  not  be  In  excess  of  limi- 
tations of  State  or  Federal  law. 

(c)  All  Class  I  Roads  shall  be  re- 
moved and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  816.156 
unless— 

(1)  Retention  of  the  road  is  ap- 
proved as  part  of  the  approved  post- 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately: 

(2)  The  necessary  maintenance  is  as- 
sured: and 

(3)  All  drainage  is  controlled  accord- 
ing to  30  CFR  816.153. 

(dKl)  The  design  and  construction 
or  reconstruction  of  Class  I  Roads 
shall  be  certified  by  a  registered  quall- 


lUlES  AMD  lEGULATIONS 

fled  professional  engineer  in  accord- 
ance with  30  CFR  816.151-816.154. 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  be  used  only  after 
approval  by  the  regulatory  authority 
upon  a  demonstration  by  a  registered 
qualified  professional  engineer  that 
they  will  result  in  performance  equal 
to  or  better  than  that  resulting  from 
Class  I  Roads  complying  with  30  CFR 
816.151-816.156. 

(2)  The  design  shall  Incorporate  the 
demand  for  mobility  and  travel  effi- 
ciency, based  on  geometric  criteria, 
both  horizontal  and  vertical,  appropri- 
ate for  the  anticipated  volume  of  traf- 
fic and  weight  and  speed  of  vehicles  to 
be  used. 

i  81C151     RoMds:  CUm  I:  hoemOon. 

(a)  Class  I  Roads  shall  be  located,  in- 
sofar as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini- 
mize erosion. 

(b)  No  part  of  any  Class  I  Road  shall 
be  located  in  the  channel  of  an  inter 
mlttent    or    perennial    stream    unless 
specifically   approved   by   the   regula- 
tory authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo- 
rary routes  during  periods  of  construc- 
tion. The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require- 
ments of  30  CFR  816.153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

9  81«.I52     RoMb:  C1«M  I:  DeaigH  mmi  com- 
■truction. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com- 
pliance with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal- 
ance: 

(a)  Vertical  olinemenL  Kxcept  where 
lesser  grades  are  necessary  to  ccmtrol 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  lr:10/i  (10  percent). 

(2)  The  maTiniiim  pitch  grade  shall 
not  exceed  lr:6.5/i  (15  percent). 

(3)  There  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  per- 
cent within  any  consecutive  1.000  feet 
of  Class  I  Roads,  but  in  no  case  shall 
there  be  any  pitch  grade  over  15  per 
cent. 

(b)  Horizontal  olinemenL  Class  I 
Roads  shall  have  horizontal  allnement 
as  consistent  with  the  existing  topog- 
raphy as  possible,  and  shall  provide 
the  allnement  required  to  meet  the 


performance  standards  of  30  CFR 
816.150-816  156.  The  allnement  shall 
be  determined  In  accordance  with  the 
anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  allne- 
ment shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts. 

(1)  Cut  slopes  shall  not  be  steeper 
than  specifically  authorized  by  the 
regulatory  authority  which  shall  not 
authorize  slopes  steeper  than  Iv.l.Sh 
in  unconsolidated  materials  or 
Iv.O.lSh  in  rock,  except  that  steeper 
slopes  may  be  specificailly  authorized 
by  the  regulatory  authority  if  geotech- 
nlcal  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained. 

(2)  Topsoil  or  other  materials  suit- 
able under  30  CFR  816.22  shall  be 
placed  on  all  cut  slopes  of  lv:1.5/t  or 
flatter  to  aid  in  establishing  vegeta- 
tion and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  control  ero- 
sion. 

(3)  Temporary  erosion-control  meas- 
ures shall  be  Implemented  during  con- 
struction to  minimize  sedimentation 
and  erosion  until  permanent  control 
measiires  can  be  established. 

(d)  Road  embankments.  Elmbank- 
ment  sections  shall  be  constructed  in 
accordance  with  the  following  provi- 
sions: 

(1)  All  vegetative  material  and  top- 
soil  shall  be  removed  from  the  em- 
bankment foundation  during  construc- 
tion to  increase  stability,  and  no  vege- 
tative material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  I  Road 
embankment. 

(2)  Where  an  embankment  Is  to  be 
placed  on  side  slopes  exceeding  \v.5h 
(30  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or.  If  in  t)edrock. 
keyed  In  a  manner  which  Increases  the 
stability  of  the  fill.  The  keyway  shall 
be  a  minimum  of  10  feet  In  width  and 
shall  extend  a  minimum  of  2  feet 
below  the  toe  of  the  fill. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  inches  in  greatest  dimension 
shall  be  spread  In  successive  uniform 
layers  not  exceeding  12  Inches  In 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em- 
bankment consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  It  In  12-lnch  layers 
Impossible  under  paragraph  (dHS)  of 
this  Section,  the  embankment  shall  lie 
constructed  in  uniform  layers  not  ex- 
ceeding in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
In  final  position,  but  shall  be  distribut- 


ed by  blading  or  dozing  in  a  manner 
that  will  ensure  proper  placement  in 
the  embankment,  so  that  voids,  pock- 
ets, and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em- 
bankment shall  meet  the  requirements 
of  paragraph  (dK3)  of  this  Section. 

(5)  E^h  layer  of  the  embankment 
shall  be  completed.  leveled,  and  com- 
pacted before  the  succeeding  layo*  is 
placed.  Loads  of  material  shall  be  lev- 
eled as  placed  and  kept  smooth.  The 
successive  layers  shaU  be  compacted 
evenly  by  routing  the  hauling  and  lev- 
eling equipment  over  the  entire  width 
of  the  embankment.  This  procedure 
shall  be  continued  untU  no  viable 
horizontal  movement  of  the  embank  - 
ment  material  is  apparent. 

(6)  Embankment  layers  shall  be 
compacted  as  necessary  to  ensure  that 
the  emt>ankment  is  adeqiiate  to  sup- 
port the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used.  In  selecting  the  method  to  t>e 
used  for  placing  embankment  materi- 
al, consideration  shall  be  given  in  the 
design  to  such  factors  as  the  founda- 
tion, geological  structure,  soils,  type  of 
construction,  and  equipment  to  be 
used.  A  structural  and  foundation 
analysis  shall  be  performed  to  estab- 
lish design  standards  for  embankment 
stability  appropriate  to  the  site.  Publi- 
cations of  the  American  Association  of 
State  Highway  and  Traffic  Officers 
(AASHTO).  including  AASHTO  T-99. 
T-180.  T-91.  and  the  modified 
AASHTO  test,  or  other  specifications 
generally  recognized  by  transportation 
engineers  as  adequate  for  design  of 
highway  embankments,  shall  be  used 
to  determine  the  degree  of  compaction 
required,on  the  basis  of  soil  type  and 
the  anticipated  volume  of  traffic  and 
weight  and  speed  vehicles  to  be  used. 
Compaction  effort  shall  be  adequate 
to  achieve  the  degree  of  compaction 
required.  No  lift  shall  be  placed  on  a 
layer  until  the  design  density  is 
achieved  throughout  the  layer. 
AASHTO  specifications  such  as  T-99. 
T  180.  the  modified  AASHTO  test,  or 
other  comparable  specifications  ap- 
proved by  the  regulatory  authority 
shall  be  used  as  guidelines  for  the  de- 
termination of  the  maximum  dry  den- 
sity for  granular  materials. 

(7)  Material  shall  be  placed  in  an 
embankment  only  when  its  moisture 
content  Is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  slopes  shaU  not  be 
steeper  than  \v:2h,  except  that  where 
the  embankment  material  is  a  mini- 
mum of  85  percent  rock,  slopes  shall 
not  be  steeper  than  lt7:1.35A  if  it  has 
been  demonstrated  to  the  regulatory 
authority  that  embankment  stability 
will  result.  Where  rock  embankments 
are  constructed,  they  shall  meet  the 
requirements  of  Paragraph  (dX4)  of 
this  Section. 


tULES  AND  REOULATIONS 

(9)  The  tninimnm  safety  factor  for 
all  embankments  shall  be  1.25.  or  such 
higher  factor  as  the  regulatory  au- 
thority may  specify. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  minimum 
rate  of  one-quarter  inch  per  foot  of 
surface  width,  or  crowned  at  a  mini- 
mum rate  of  one-quarter  inch  per  foot 
of  surface  width  as  measured  from  the 
centerilne  of  the  road. 

(11)  All  material  used  in  embank- 
ments shall  be  suitable  for  use  under 
Paragraphs  (dXlM8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos- 
som, f  n»en  materials,  wet  or  peat  ma- 
terial, natural  soils  containing  organic 
matter,  or  any  other  material  consid- 
ered unsuitable  by  the  regulatory  au- 
thority for  use  in  embankment  con- 
struction. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in  Para- 
graph (dXll)  of  this  Section,  shall  be 
disposed  of  in  accordance  with  30  CFR 
816.71.  Add-  and  toxic-forming  materi- 
al shall  t>e  disposed  of  in  accordance 
with  30  CFR  816.48.  816.81.  and 
816.103. 

(13)  Acid-producing  materials  shall 
be  permitted  for  constructing  onbank- 
ments  for  only  those  Class  I  Roads 
constructed  or  reconstructed  on  coal 
processing  waste  banks  and  only  if  it 
has  been  demonstrated  to  the  regula- 
tory authority  that  no  additional  acid 
will  leave  the  confines  of  the  coal 
processing  waste  bank.  In  no  case  shall 
acid-bearing  refuse  material  be  used 
outside  the  confines  of  the  coal  proc- 
essing waste  bank.  Restoration  of  the 
road  shall  be  in  accordance  with  the 
requirements  of  30  CFR  816.103- 
816.117. 

(14)  Topsoil  or  other  material  suit- 
able under  30  CFR  816.22  shall  be 
placed  on  all  embankment  slopes  of 
Id:  1.5^  or  flatter  to  aid  in  establishing 
vegetation  and  to  miniint««»  erosion. 
Topsoil  material  depth  shaU  be  ade- 
quate to  support  vegetation  and  to 
prevent  erosion. 

(15)  Tonporary  »osion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  mtniinta^  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal  Before  initi- 
ation of  construction  or  reconstruction 
of  a  Class  I  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  816.22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  sur- 
faces where  associated  structures  will 
be  placed,  and  shall  be  stored  in  ac- 
cordance with  30  CFR  816.23. 

S  816.153    Boads:  CIsM  L  Drainage. 

(a)GenemZ. 

(1)  Each  Class  I  Road  shall  be  de- 
signed, constructed  or  reconstructed, 
and    maintained    to    have    adequate 
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drainage,  using  structures  such  as.  but 
not  limited  to,  ditches,  cross  drains, 
and  ditch  relief  drains.  The  water-con- 
trol system  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year. 
24-hour  precipitation  event  or  a  great- 
er event  if  required  by  the  regulatory 
authority. 

(2)  Sediment  control  shall  comply 
with  30  CFR  816.42  and  816.45. 

(3)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  constric- 
tion, to  serve  traffic  needs  and  for  util- 
iUes. 

ib)DUdteM. 

(1)  A  diUA  shall  be  provided  on  both 
sides  of  a  through-cut  and  on  the 
inside  shoulder  of  a  cut-and-fill  sec- 
tion, with  ditch  relief  cross  drains 
spaced  according  to  grade.  Water  shall 
be  intercepted  before  reaching  a 
switchback  or  large  fill  and  drained 
safely  away  in  accordance  with  this 
Section.  Water  tram  a  fill  or  switch- 
back shall  be  released  below  the  fill. 
through  conduits  or  in  ri[H«pped 
channels,  and  shall  not  be  discharged 
onto  the  f  IIL  Drainage  ditches  shall  be 
placed  at  the  toe  of  all  cut  slopes 
formed  by  the  construction  of  roads. 

(2)  On  Oat  Bectioas  of  Class  I  Roads 
where  rolling  topography  is  insuffi- 
cient to  provide  natural  ditch  drain- 
age, the  road  grade  shall  be  undulated 
to  provide  for  free  flow  of  water  in  the 
ditch  section.  Road  sections  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
facilitate  drainage. 

(c)  CidverU  and  bridoez.  (IKi)  Cul- 
v«^  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
paas  the  10-year.  24-hour  precipitation 
event  without  a  head  of  water  at  the 
entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and 
bridges  with  spans  of  30  feet  or  less, 
shall  be  designed  to  safely  pass  the  20- 
year,  24-hoiu-  precipitation  evmt. 
Kidges  with  spans  of  more  than  30 
feet  shall  be  designed  to  safely  pass 
the  100-year.  24-hour  precipitation 
event  or  a  larger  event  as  specified  by 
the  regulatory  authority. 

(11)  E>rainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  ot 
collapse  and  erosion  at  inlets  and  out- 
lets. 

(ill)  Trash  racks  and  debris  basins 
shall  be  installed  in  the  drainage  area 
wherever  debris  from  the  drainage 
area  could  impair  the  functions  of 
drainage  and  sediment-control  struc- 
tures. 

(iv)  All  culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
Ifoot. 

(v)  Culverts  shall  be  designed,  con- 
structed, and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  fouiuiation.  and  the 
w^^t  of  vehicles  to  be  used. 
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(2)  Culverts  for  road-surface  drain- 
age only  shall  be  constructed  in  ac- 
cordance with  the  following: 

(1)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (ii)  or  (ill), 
culverts  shall  be  siMced  as  follows: 

(A)  Spacing  shall  not  exceed  1.000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  &00  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  maximum  in  Paragraph  (cK2Ki)  of 
this  Section  shall  be  installed  If  re- 
quired by  the  regulatory  authority  as 
appropriate  for  the  eroalve  properties 
of  the  soil  or  to  accommodate  flow 
from  small  Intersecting  drainages. 

(iii)  Culverts  may  be  constructed  at 
greater  Intervals  than  the  maximum 
indicated  in  Paragraph  (cK2Ki)  of  this 
Section  if  authorized  by  the  regiila- 
tory  authority  upon  a  finding  that 
greater  spacing  will  not  increase  ero- 
sion. 

(iv)  Culverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down- 
grade. 

(V)  Culverts  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
10-year.  24-hour  precipitation  event  if 
the  ditch  wlU  not  overtop  and  will 
remain  stable. 

(vl)  The  inlet  end  shall  be  protected 
by  a  rock  headwall  or  other  material 
approved  by  the  regulatory  authority 
as  adequate  protection  against  erosion 
of  the  headwall.  The  water  shall  be 
discharged  below  the  toe  of  the  fill 
through  conduits  or  in  rlprapped 
channels  and  shall  not  be  discharged 
onto  the  fill. 

(d)  Natural  drainage.  Natural  chan- 
nel drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap- 
proval of  the  regulatory  authority  in 
accordance  with  30  (JFR  816.43  and 
816.44.  The  regulatory  authority  may 
approve  alterations  and  relocations 
only  if — 

(1)  The  natural-channel  drainage  is 
not  blocked: 

(2)  No  significant  damage  (xxnirs  to 
the  hydrologic  balance;  and 

(3)  There  is  no  adverse  Impact  on  ad- 
joining landowners. 

(e)  Stream  crossings.  Drainage  struc- 
tures are  required  for  stream  channel 
crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  and  aquatic  habitat  or  relat- 
ed environmental  values. 

f  SICIM     RomU:  Claaa  I.  Surfacing.  ! 

(a)  Class  I  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula- 
tory authority  as  sufficiently  durable 


for  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Add-  or  tozlo-  forming  sub- 
stances shall  not  be  used  in  road  sur- 
facing. 

I  gl«.156     RomdK  CbM  I:  Maint«nMcc 

(a)  Class  I  Roads  shall  be  main- 
tained in  such  a  manner  that  the  re- 
quired or  approved  design  standards 
are  met  throughout  the  life  of  the 
entire  transportation  facility  including 
surface,  shoulders,  parking  and  side 
areas,  approach  structures,  erosion 
control  devices,  cut-and-fill  sections, 
and  such  traffic-control  devices  as  are 
necessary  for  safe  and  efficient  utiliza- 
tion of  the  road. 

(b)  Class  I  Road  maintenance  shall 
Include  repairs  to  the  road  surface, 
blading,  filling  of  potholes,  and  re 
placement  of  gravel  or  asphalt.  It  shall 
Include  revegetating.  brush  removal, 
watering  for  dust  control,  and  minor 
reconstniction  of  road  segments  as 
neoeasary. 

(c)  Class  I  Roads  damaged  by  cata- 
strophic events  such  as  floods  or 
earthquakes  shall  not  be  used  until  re- 
construction of  damaged  road  ele- 
ments. The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occurred. 

f  SICIM     RomIk  Osm  I:  RcstoratkM. 

(a)  Unless  the  regulatory  authority 
approves  retention  of  a  Class  I  Road 
as  suitable  for  the  approved  postmin 
tng  land  use.  Inunedlately  after  the 
road  is  no  longer  needed  for  oper- 
ations, reclamation,  or  monitorliur— 

(1)  The  road  shall  be  closed  to  ve- 
hicular traffic; 

(2)  The  natural -<lralnage  patterns 
shall  be  restored; 

(3)  All  bridges  and  ciilverts  shall  be 
removed; 

(4)  Roadbeds  shaU  be  ripped, 
plowed,  and  scarified; 

(5)  Pill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu- 
ral-drainage restoration  standards; 

(6)  Cut  slopes  shall  t>e  shaped  to 
blend  with  the  natural  contour, 

(7)  CTX36S  drains,  dikes,  and  water 
bars  shall  be  constructed  to  mlnlmfaif 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with    topsoil    in    accordance    with    30 
CFH  816.24(b)  and  revegetated  in  ac 
cordance  with  30  CFR  816.111^16.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road-«ur 
facing    materials    shall    be    removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CPR  816.89. 


S  814.1M     RomIb:  CUm  II:  General. 

(a)  Each  person  who  conducts  sur- 
face mining  activities  shall  design,  con- 
struct or  reconstruct,  utilize,  and 
maintain  Class  II  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.161-816.166  and  to  control 
or  minimize  erosion  and  slltation,  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  II  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ- 
mental values  and  shall  not  cause  ad- 
ditional contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out- 
side the  permit  area.  Any  such  contri- 
butions shall  not  be  in  excess  of  limi- 
tations of  State  or  Federal  law. 

(c)  All  Class  II  Roads  shall  be  re- 
moved and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  816.166. 
unless— 

(1)  Retention  of  the  road  is  ap- 
proved as  part  of  the  approved  post- 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  Is  as- 
sured; and 

(3)  All  drainage  is  controlled  accord- 
ing to  30  CFR  816.163. 

(dXl)  Class  II  Roads  shall  be  de- 
signed and  constructed  in  accordance 
with  30  CFR  816  161-816.164.  except  to 
the  extent  that  alternative  specifica- 
tions are  used.  Alternative  specifica- 
tions may  only  be  used  after  approval 
by  the  regulatory  authority  upon  a 
demonstration  by  a  qualified  profes- 
sional engineer  that  they  will  result  in 
performance  equal  to  or  better  than 
that  resulting  from  Class  II  Roads 
complying  with  30  CFR  816.161- 
816.166. 

(2)  The  design  shall  incorporate  con- 
sideration of  the  needs  of  the  specific 
uses  of  the  road  in  addition  to  travel 
efficiency.  To  the  extent  that  the  an- 
ticipated volume  of  traffic  or  weight 
or  speed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth 
in  30  CFR  816.161-816.166.  such  higher 
standards  shall  Ije  Incorporated  in  the 
design,  construction  or  reconstruction, 
and  maintenance  of  Class  II  Roads. 

I  8I«.1C1     Romtkm:  ClaM  II:  LocaUon. 

(a)  Class  II  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini- 
mize erosion. 

(b)  No  part  of  any  Class  II  Road 
shall  be  located  in  the  chatuiel  of  an 
intermittent  or  perermlal  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo- 
rary routes  during  periods  of  construc- 
tion.  The   fords   shall    not   adversely 


affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures,  designed,  construct- 
ed, and  maintained  to  meet  the  re- 
quirements of  30  CFR  816.163. 

(d)  CJlass  II  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

S  816.162     Roads:  Clasa  II:  Design  and  con- 
•tniction. 

(Tlass  II  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com- 
pliance with  the  following  standards 
in  order  to  control  sut>sequerit  erosion 
and  disturbance  of  the  hydrologic  bal- 
ance: 

(a)  Vertical  alinement  A  continuous 
grade  with  excessive  cuts  or  embank- 
ments shall  be  avoided.  Changes  of 
grade  shall  be  made  to  conform  as 
closely  as  possible  to  the  existing  ter- 
rain, and  maximum  road  grades  shall 
t>e  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  lt;:107i  (10  percent). 

(2)  The  pitch  grade  shall  not  exceed 
lo:6.5/i  (15  percent),  for  any  (X>n8ecu- 
tive  1.000  feet. 

(3)  The  pitch  grade  exceeding  15 
percent  shall  not  be  longer  than  300 
feet  within  any  consecutive  1,000  feet 
of  Class  II  Roads. 

(b)  Horizontal  alinemenL  Class  II 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  natural 
topography  as  possible,  and  shall  pro- 
vide the  alinement  required  for  the 
performance  standards  of  30  CFR 
816.160-816.166.  The  alinement  shall 
be  determined  in  accordance  with  the 
anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline- 
ment shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts.  Cut  slopes  shall  not  be 
steeper  than  specifically  authorized  by 
the  regulatory  authority,  which  shall 
not  authorize  slopes  steeper  than 
Iv.l.Sh  in  unconsolidated  materials  or 
lr:0.25/i  in  rock,  except  that  steeper 
slopes  may  be  specifically  authorized 
by  the  regulatory  authority  if  geotech- 
nlcal  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained. 

(1)  Topsoil  or  other  materials  suit- 
able under  30  CFR  816.22  shall  be 
placed  on  all  cut  slopes  of  Iv.l.bh  or 
flatter  to  aid  In  establishing  vegeta- 
tion and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  minimize  ero- 
sion. 

(2)  Temporary  erosion-control  meas- 
ures shall  be  implemented  during  con- 
struction  to  minimize  sedimentation 


and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embank- 
ment sections  shall  be  constructed  in 
accordance  with  the  following  provi- 
sions: 

(1)  All  vegetative  material  and  top- 
soil  shall  be  removed  from  the  em- 
bankment foundation  to  increase  sta- 
bility, and  no  vegetative  material  or 
topsoil  shall  be  placed  beneath  or  in 
any  Class  II  Road  embanlcment. 

(2)  Where  an  embanlonent  is  to  be 
placed  on  side  slopes  exceeding  l:Zh  (33 
percent),  the  existing  ground  shall  be 
plowed,  stepped,  or  if  in  rock,  keyed  in 
a  manner  which  Increases  the  stability 
of  the  fill.  The  keyway  shall  be  a  mini- 
mum of  10  feet  in  width  and  shall 
begin  at  the  toe  of  fill.  No  material 
shall  be  placed  below  the  toe  or  be  al- 
lowed to  slide  below  the  toe.  For 
slopes  of  less  than  Iv.ih  (33  percent), 
the  slopes  shall  be  scarified  to  ensure 
bonding  of  the  embankment  and  natu- 
ral material. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  Inches  in  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  Inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em- 
bankment consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  in  12-lnch  layers 
Impossible  under  Paragraph  (dK3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex- 
ceeding In  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut- 
ed by  blading  or  dozing  in  a  manner 
that  will  ensure  proper  placement  in 
the  embanlunent.  so  that  voids.  po(dt- 
ets,  and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em- 
bankment shall  meet  the  requirements 
of  Paragraph  (d)(3)  of  this  Section. 

(5)  Each  layer  of  the  embanlunent 
shall  be  completed,  leveled,  and  com- 
pacted before  the  succeeding  layer  is 
placed.  Embankment  material  shall  be 
leveled  as  placed  and  kept  smooth. 
The  successive  layers  shall  be  com- 
pacted evenly  by  routing  the  hauling 
and  leveling  equipment  over  the  entire 
width  of  the  embankment.  This  proce- 
dure shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank- 
ment material  is  apparent. 

(6)  Compaction  greater  than  that 
specified  in  Paragraph  (d)(5)  of  this 
Section  shall  be  performed  to  the 
extent  necessary  to  ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  under  moisture  (»ntent 
conditions  which  will  permit  compac- 
tion and  ensure  proper  soil  cohesion. 

(8)  Embanlunent  slopes  shall  not  be 
steeper  than  ltr.l.5/i,  except  that  if  the 


embanlunent  material  is  a  minimum  of 
85  percent  rock,  slopes  shall  not  be 
steeper  than  lv:1.35/i  if  it  has  been 
demonstrated  to  the  regulatory  au- 
thority that  embankment  stability  will 
result.  Where  rock  embankments  are 
constructed,  they  shall  meet  the  re- 
quirements of  Paragn4>h  (dK4)  of  this 
SectioiL 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  regulatory  au- 
thority may  specify. 

(10)  The  road  surface  shall  be  sloped 
sufficiently  to  prevent  ponding  of 
water  on  the  surface. 

(11)  All  material  used  in  embank- 
ments shall  be  suitable  for  use  under 
Paragraphs  (dKl)-<8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos- 
som, frozen  materials,  wet  or  peat  ma- 
terial or  natural  soils  containing  or- 
ganic matter,  or  any  other  material 
considered  unsuitable  for  use  in  em- 
banlunent construction  by  the  regula- 
tory authority. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in  Para- 
graph (d)(ll)  of  this  Section,  shall  be 
disposed  of  in  accordance  with  30  CFR 
816.71.  Acid-  and  toxic-forming  materi- 
al shall  be  disposed  of  in  accordance 
with  30  CFR  816.48,  816.81,  and 
816.103. 

(13)  Topsoil  or  other  material  suit- 
able under  30  CFR  816.22  shaU  be 
placed  on  all  embankment  slopes  of 
Iv:  1.5/1  or  flatter,  to  aid  in  establishing 
vegetation  to  minimize  erosion.  Top- 
soil  material  depth  shall  be  adequate 
to  support  vegetation  and  to  minimize 
erosion. 

(14)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  meastires  can  be  established. 

(e)  Topsoil  removal  Before  initi- 
ation of  construction  or  reconstruction 
of  a  Class  II  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  816.22.  shall  l>e  removed  from  the 
design  roadbed,  shoulders,  and  sur- 
faces where  associated  structures  will 
be  placed,  and  shall  be  stored  in  ac- 
cordance with  30  CFR  816.23. 

S  816.163    Roads:  Class  II:  Drainage. 

(a)  QeneraL 

(1)  Each  Class  II  road  shall  be  de- 
signed, constructed  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures  such  as 
ditches  in  wet  areas,  cross  drains  in 
natural  drainageways.  surface  dips, 
and  stream  crossings.  The  water-con- 
trol system  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year. 
24-hour  precipitation  event  or  a  great- 
er event  if  required  by  the  regulatory 
authority. 
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(2)  Sediment  control  sh&ll  comply 
with  30  CFR  816.42  and  816.49. 

(b)  Ditches  and  altemativr  measures 
for  roadbed  erosion  control  Where  re- 
quired to  minimize  eroclon  on  the 
roadbed,  ditches  shall  be  designed  and 
constructed  In  accordance  with  30 
CFR  816.153(b).  In  wet  areas  or  where 
there  Is  free  water,  such  ditch  sections 
shall  be  required.  For  every  segment 
of  a  Class  II  Road  with  out  drainage 
ditches  which  comply  with  30  CPR 
816.153(b).  drainage  shall  be  provided 
by  siirface  dips.  These  drainage  dips 
shall  be  constructed  as  undulations  in 
the  roadway  of  sufficient  height  from 
the  hydraulic  bottom  to  the  top  of  the 
dip  to  prevent  water  from  running 
down  the  surface  of  the  road.  Insloped 
dips  shall  discharge  into  a  culvert  or 
drop  inlet.  Oitsloped  dips  shall  dis- 
charge either  onto  the  natural  ground 
or  onto  embaniunents  if  a  drain  is  pro- 
vided. The  bottom  of  the  dip  shall  be 
rock  surfaced  to  prevent  erosion.  Dip 
spacing  shall  be  sufficient  to  minimize 
erosion  of  the  road  surface. 

(c)  Culverts  and  bridges. 

(iKi)  Culverts  with  an  end  area  of  35 
square  feet  or  less  shall  be  designed  to 
safely  pass  the  10-year.  24-hour  pre- 
cipitation event  without  a  head  of 
water  at  the  entrance.  Culverts  with 
an  end  area  of  greater  than  35  square 
feet,  and  bridges  with  spans  of  30  feet 
or  less,  shall  be  designed  to  safely  pass 
the  20-year.  24-hour  precipitation 
event.  Bridges  with  spans  of  more 
than  30  feet  shall  be  designed  to  safely 
pass  the  100-year,  24-hour  precipita- 
tion event  or  larger  event  as  specified 
by  the  regulatory  authority. 

(II)  Drainage  pipes  and  culverts  sh&ll 
be  constructed  to  avoid  plugging  or 
collapse,  and  erosion  at  Inlets  and  out- 
lets. 

(III)  Culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
1  foot. 

(iv)  Culverts  shall  be  designed,  con- 
structed, and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  Culverts  or  dips  for  road-siu^ace 
drainage  only,  shall  be  constructed  in 
a<  cordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (11)  or  (ill) 
of  this  Section,  culverts  and  dips  shall 
be  spaced  as  follows: 

(A)  Spacing  shall  not  exc«ed  1.000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(11)  Surface  dips  or  culverts  at  closer 
Intervals  than  the  maximum  Indicated 
in  Paragraph  (cX2Ml)  of  this  Section 
shall  be  installed  if  required  by  the 
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regulatory  authority  as  appropriate 
for  the  erosive  properties  of  the  soil  or 
to  accommodate  flow  from  small  inter- 
secting drainages. 

(ill)  Surface  dips  or  culverts  may  be 
constructed  at  greater  Intervals  than 
the  maximum  indicated  in  Paragraph 
(cK2Xi)  of  this  Section  if  authorized 
by  the  regulatory  authority  upon  a 
finding  that  greater  spacing  will  not 
increase  erosion. 

(Iv.)  Culverts  and  the  bottoms^ of 
drainage  dips  shall  cross  the  road  at 
not  leas  than  a  30  degree  angle  down- 
grade. 

(V)  A  culvert  may  be  designed  to 
carry  leas  than  the  peak  runoff  from  a 
10-year.  24-hour  precipitation  event  if 
the  ditch  win  not  overtop  and  will 
remain  stable. 

(vi)  The  inlet  end  of  all  c\il verts 
shall  be  protected  by  a  rock  headwall 
or  other  material  approved  by  the  reg- 
ulatory authority  as  adequate  protec- 
tion against  erosion  of  the  headwall. 
The  water  shall  be  discharged  below 
the  toe  of  the  fill  through  conduits  or 
in  rlprapped  channels  and  shall  not  be 
discharged  onto  the  fill. 

(d)  Natural  drainage.  Natural-chan- 
nel drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap- 
proval of  the  regulatory  authority  in 
accordance  with  30  CFR  816.43  and 
816.44.  The  regiilatory  authority  may 
approve  alterations  and  relocations 
only  if— 

(i)  The  natural-channel  drainage  is 
not  blocked; 

(11)  No  significant  degradation  (occurs 
to  the  hydrologic  balance:  and 

(ill)  There  is  no  adverse  Impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage  struc- 
tures are  required  for  stream-channel 
crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  or  aquatic  habitat  or  related 
environmental  values. 


9  gl«.lM     UomdM:  ClaM  II:  Surfacing. 

(a)  Class  II  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula- 
tory authority  as  sufficiently  durable 
for  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehidea  to  be 
used. 

(b)  Add-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc- 
tion, to  serve  traffic  needs  and  for  util- 
ities. 

S  81S.I66     RoMis:  ClsM  II.  Maintenance 

(a)  Class  II  Roads  shall  be  main- 
tained in  such  a  manner  that  the  re- 
quired or  approved  design  criteria  are 
met  throughout  the  life  of  the  facility 


including  surface  and  shoulders,  park- 
ing, side  afeas.  approach  stnictures. 
ero6ion-<:»ntrol  devices,  and  such  traf- 
fic-control devices  as  are  necessary  for 
safe  and  effldent  utilization. 

(b)  Class  II  Road  maintenance  shall 
Include  t>asic  custodial  care  as  required 
to  protect  the  road  investment  md  to 
prevent  damage  to  adjacent  resources. 
This  Includes  maintenance  to  control 
erosion,  repair  of  structures  and  drain- 
age ssrstems.  removal  of  rocks  and 
debris,  replacement  of  sin^ace.  and 
restoration  of  the  road  prism. 

I  glClM     Ro*^  Claaa  II:  RMtoratfem. 

(a)  Unless  the  regulatory  authority 
approves  retention  of  a  Class  II  Road 
as  suitable  for  the  approved  postmln- 
ing  land  use.  immediately  after  the 
road  is  no  longer  needed  for  oper- 
ations, reclamation,  or  monitoring  — 

(1)  The  road  shall  be  closed  to  ve- 
hicular traffic: 

(2)  The  natural  drainage  patterns 
shall  be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(5)  Pill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu- 
ral-drainage restoration  standards; 

(6)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour. 

(7)  Cross  drains,  dikes,  and  water 
hars  shall  be  constnicted  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excxaalve  erosion 
and  to  provide  long-term  stability  in 
cut-and-fUl  slopes:  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  816.24(b)  ai^d  revegetated  in  ac- 
cordance with  30  CFR  816.111-«16.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road  sur- 
facing materials  shall  be  removed, 
hauled  or  conyeyed.  and  disposed  of 
under  30  CFR  816.89. 

|8I«.17«     RoMls:  ClM«  IIL  GcMraL 

(a)  Each  person  who  conducts  sur- 
face mining  activities  shall  design,  con- 
struct or  reconstruct,  utilize,  and 
maintain  Class  III  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CPR  816.171  816.176  and  to  con- 
trol or  minimiae  erosion  and  slltation, 
tdr  and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Claaa  ni  Roads  shall  ix>t  cause 
damage  to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of  svis- 
pended  solids  to  streamflow  or  to 
runoff  outside  the  permit  area.  Any 
such    ctmtributlons   shall    not    be    in 


excess  of  limitations  of  State  or  Feder- 
al law. 

(c)  All  Class  III  Roads  shall  be  com- 
pletely removed  and  the  land  affected 
regraded  to  the  approximate  original 
contour  and  revegetated  in  accordance 
with  the  requirements  of  30  CFR 
816.176  except  where  30  CFR 
816.171(g)  shall  apply. 

(d)  To  the  extent  that  the  anticipat- 
ed volume  or  weight  or  speed  of  vehi- 
cles to  be  used  requires  higher  stand- 
ards than  those  set  forth  in  30  CFR 
816.171-816.175,  such  higher  standards 
shall  be  incorporated  in  the  design, 
construction,  and  reconstruction  or 
maintenance  of  Class  III  Roads. 

9  816.171     Roads:  ClaM  III:  Location. 

(a)  Class  III  Roads  shall  be  located 
on  ridges  or  on  the  most  stable  availa- 
ble slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road 
shall  be  located  in  the  channel  of  an 
Intermittent  or  perennial  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  approved  by  the  regu- 
latory authority  as  temporary  routes 
across  ephemeral  or  intermittent 
streams  that  will  not  adversely  affect 
stream  sedimentation  or  fish,  wildlife, 
and  related  environmental  values.  All 
other  stream  crossings  shall  be  made 
using  temporary  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require- 
ments of  30  CPR  816.173. 

(d)  Class  III  Roads  shall  be  located 
to  minimize  downstream  sedimenta- 
tion and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  regula- 
tory authority  for  surface  mining  ac- 
tivities for  which  a  Class  III  Road  is 
proposed,  the  Icx^tion  of  the  proposed 
road  shall  be  clearly  marked  in  the 
field  by  flags  or  stakes  to  enable  the 
regulatory  authority  to  perform  onsite 
review. 

(f )  Class  III  Roads  shall  not  be  locat- 
ed in  wet,  steep,  or  unstable  areas 
where  complete  restoration  under  30 
CFR  816.176  cannot  be  accomplished. 

(g)  A  Class  III  Road  may  be  con- 
structed In  the  same  allnement  as  a 
Class  I  or  Class  II  Road  that  is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  t>e  permitted  if 
the  requirements  for  the  location  of 
the  Class  I  or  Class  II  Road  are  met, 
and  the  construction  begins  within  6 
months  from  the  time  the  Class  III 
Road  is  constructed. 

9  816.172    Roads:    Class    III:    Design    and 
construction. 

Field-design  methods  shall  be  uti- 
lized for  Class  III  Roads. 

(a)  Vertical  alinement  Except  where 
lesser  grades  are  necessary  to  control 
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site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(i)  The  overall  grade  shall  not 
exceed  \v\\Oh  (10  percent). 

(li)  The  pitch  grade  shall  not  exceed 
\v.bh  (20  percent). 

(Ill)  There  shall  not  be  more  than 
1,000  consecutive  feet  of  maximum 
pitch  grade. 

(b)  Horizontal  alinement  Class  III 
Roads  may  meander  so  as  to  avoid 
large  growths  of  vegetation  and  other 
natural  obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Road  embankments.  Compaction 
on  embankments  shall  be  required 
only  to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal  Topsoil  shall  be 
removed  and  stockpiled  only  where  ex- 
cavation would  require  replacement  of 
material  and  redistribution  of  topsoil 
for  proper  revegetation. 

9  816.173    Roads:  Class  IH:  Drainage. 

(a)  General  (1)  Class  III  Road  drain- 
age shall  consist  of  temporary  culverts 
In  flowing  streams,  wet  areas,  and  In 
ephemeral  channels  as  necessary  to. 
protect  the  facility  during  Its  life  and 
to  minimize  disturbance  of  the  hydro- 
logic  balance. 

(2)  Sediment  control  shaU  comply 
with  30  CFR  816.42  and  816.45. 

(b)  Culverts  and  bridoes.  Temporary 
culverts  shall  be  Installed  for  all  flow- 
ing drainages  and  stream  crossings. 
Temporary  ciilverts  and  bridges  shall 
be  sized  to  safely  pass  the  1-year,  6- 
hour  precipitation  event. 

(c)  Natural  drainage.  Natural  chan- 
nel drainageways  shall  not  be  altered 
or  relocated  for  the  purposes  of  Class 
III  Road  construction. 

(d)  Stream  crossings.  Temporary 
drainage  structures  are  required  for 
crossing  p>ermanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  ad- 
versely affect  fish  migration  and 
aquatic  habitat  or  related  environmen- 
tal values. 

9  816.174    Roads:  Class  III:  Surfacing. 

(a)  Class  III  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Acid-  or  toxIc-formIng  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  to 
serve  traffic  needs  and  for  utilities. 

9  816.175    Roads:  Class  III:  Maintenance. 

(a)  Class  III  Road  maintenance  shaU 
be  sufficient  to  ensure  minimization  of 
erosion  for  the  life  of  the  road. 

(b)  Class  III  Roads  shaU  not  be  used 
If  climatic  conditions  are  such  that 
usage  may  (»use  degradation  of  water 
quality. 
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9  816.176    Roads:  Class  III:  Restoration. 

Immediately  after  a  Class  III  Road 
is  no  longer  needed  for  operations,  rec- 
lamation, or  monitoring— 

(a)  The  road  shaU  be  closed  to  ve- 
hicular traffic: 

(b)  The  natural  drainage  patterns 
shall  be  restored, 

(c)  All  bridges  and  culverts  shall  be 
removed; 

(d)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(e)  Fill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  meet  natural- 
drainage  restoration  standards; 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour 

(g)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  control 
erosion;  and 

(h)  Road  surfaces  from  which  top- 
soil  has  been  removed  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  816.24(b),  and  the  surface  shall 
be  revegetated  In  accordance  with  30 
CFR  816.111-816.116. 

9  816.180    Other  transportation  facilities. 

Railroad  l<x>ps,  spurs,  sidings,  siu-- 
face  conveyor  systems,  chutes,  aerial 
tramways,  or  other  transportation 
facilities  shall  be  designed,  construct- 
ed or  reconstructed,  and  maintained, 
and  the  area  restored,  to  — 

(a)  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available— 

(1)  Damage  to  fish,  wildlife,  and  re- 
lated environmental  values;  and 

(2)  Additional  contributions  of  sus- 
pended solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con- 
tributions shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law; 

(b)  Control  and  minimize  diminution 
or  degradation  of  water  quality  and 
quantity; 

(c)  Control  and  minimize  erosion 
and  siltation; 

(d)  Control  and  minimize  air  pollu- 
tion; and 

(e)  I>revent  damage  to  public  or  pri- 
vate property. 

9  816.181     Support  facilities  and  utility  In- 
stallations. 

(a)  Support  facilities  required  for.  or 
used  Incidentally  to,  the  operation  of 
the  mine,  including,  but  not  limited  to, 
mine  buildings,  coal  loading  facilities 
at  or  near  the  minesite,  coal  storage 
facilities,  equipment-storage  facilities. 
fan  buildings,  hoist  buildings,  prepara- 
tion plants,  sheds,  shops,  and  other 
buildings,  shall  be  designed,  construct- 
ed or  reconstructed,  and  located  to 
prevent  or  control  erosion  and  sllt- 
ation, water  pollution,  and  damage  to 
public  or  private  property.  Support 
facilities  shall  be  designed,  construct- 
ed or  reconstructed,  maintained,  and 
used  In  a  manner  which  prevents,  to 
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the   extent   possible    using    the    best 
teehnoloffy  currently  available— 

(1)  Oamaffe  to  fish,  wildlife,  and  re- 
lated environoKntal  values;  and 

(2)  Additional  contributions  of  sus- 
pended solids  to  atreamflow  or  r\inoff 
outside  the  permit  area.  Any  siich  con- 
tributions shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(b)  All  surface  mining  activities  shall 
be  conducted  in  a  manner  which  mini- 
mizes damage,  destruction,  or  disrup- 
tion of  services  provided  by  oil.  gas. 
and  water  wells:  oil.  gas.  and  coal- 
slurry  pipelines;  railroads;  electric  and 
telephone  lines;  and  water  and  sewage 
lines  which  pass  over,  under,  or 
through  the  permit  area,  unless  other- 
wise approved  by  the  owner  of  those 
facilities  and  the  regulatory  authority. 


PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS—  UN- 
DERGROUND MINING  ACTIVITIES 

Sec 

817.1  8cop«. 

817.2  Objectives. 
817.11  Stgiu  And  markers. 

817.13  Cmaing  and  seallnc  of  exposed  un- 
derground openinsx:  Oeneral  require- 
ments. 

817.14  Casing  and  aealins  of  undergroiuu) 
openinss:  Temporary. 

817.15  Casing  and  sealing  of  underground 
openings:  Permanent. 

817.31  TopaoU:  Oeneral  requirements. 

817.23  TopaoU:  Removal. 

817.33  TopsoU:  Storage. 

817.34  TopaoU:  RedistribuUon. 

817.39  TopaoU:  Nutrients  tmd  soil  amend- 
ments. 

817.41  Hydrologlc  balance:  Oeneral  re- 
quirements. 

817.42  Hydrologlc  balance:  Water  quality 
standards  and  effluent  limitations. 

817.43  Hydrologlc  balance:  Divenions  and 
conveyance  of  overland  flow  and  shallow 
ground  water  flow. 

817.44  Hydrologlc  balance:  Stream  channel 
diversions. 

817.45  Hydrologlc  balance:  Sediment  con- 
trol measures. 

817.46  Hydrologlc  balance:  Sedimentation 
ponds. 

817.47  Hydrologlc  balance:  Discharge 
structures. 

817.48  Hydrologlc  balance:  Acid- forming 
and  toxic- forming  materials. 

817.49  Hydrologlc  balance:  Permanent  and 
temporary  impoundments. 

817.50  Hydrologlc  balance;  Underground 
Mine  Entry  and  Access  Discharges 

817.53  Hydrologlc  balance:  Surface  and 
ground  water  monitoring. 

817.53  Hydrologlc  tMUance:  Transfer  of 
wells. 

817.54  Hydrologlc  balance:  Water  rlghU 
and  replacement. 

817.55  Hydrologlc  balance:  Discharge  -of 
water  into  an  underground  mine. 

817.56  Hydrologlc  balance;  Postminlng  re- 
habilitation of  sedimentation  ponds,  di- 
varslons.  Impoundments,  and  treatment 
facilities. 

817.57  Hydrologlc  balance:  Stream  buffer 
Bonea. 

817.50    Coal  recovery. 
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Sec. 

817.61  Use  of  exploalvea:  Oeneral  require- 
ments. 

117.63  Use  of  ezplostrcs:  Preblasting 
survey. 

•17.68  Dae  of  ezploaivea:  Surface  blasting 
requirements. 

817.67  Dae  of  explosives:  Setsmographlc 
measurements. 

817.68  Uae  of  exploslvec  Records  of  blast- 
ing operations. 

817.71  Disposal  of  underground  develop- 
ment waste  and  exceaa  spoU:  Oeneral  re- 
quirements. 

817.73  Disposal  of  underground  develop- 
ment waste  and  excess  spoil:  Valley  fills. 

817.73  Disposal  of  underground  develop- 
ment waste  and  excess  spoil:  Head-of- 
hoUow  fills. 

817.74  Disposal  of  underground  develop- 
ment waste  and  excess  spoil:  Durable 
rock  fills. 

817.81  Coal  processing  waste:  Oeneral  re- 
quirements. 

817.83  Coal  processing  waste  banks:  Site  In- 
spection. 

817.83  Coal  proceasing  waste  banlu:  Water 
control  measures. 

817.85  Coal  proceasing  waste  banks:  Con- 
struction requirement*. 

817.86  Coal  proceasing  waste:  Burning. 

817.87  Coal  processing  waste:  Burned  waste 
utilization. 

817.88  Coal  proceasing  waste:  Return  to 
underground  workings. 

817.89  Disposal  of  non-coal  wastes. 

817.91  Coal  proceasing  waste:  Dams  and 
embankments;  Oeneral  requirements. 

817.93  Coal  proceasing  waste:  dams  and 
emhankments.  Site  preparation. 

817.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  Constnictlon. 

817.95    Air  resources  protection. 

817.97  Protection  of  fish,  wildlife  and  relat- 
ed envtroiunental  values. 

817.99  Slides  and  other  damage. 

817.100  Contemporaneous  reclamation. 

817.101  Bark  filling  and  gradlnr  Oeneral 
requirements. 

817.103  Backfilling  and  grading:  Oeneral 
grading  requirements. 

817.103  Backfilling  and  grading:  Covering 
coal  and  acid-  and  toxic-forming  materi- 
als. 

817.106  Regrading  or  stahlllrlng  rills  and 
gullies. 

817.111  Revegetatlon:  Oeneral  require- 
ments. 

817.113  RevegeUtion:  Use  of  introduced 
species. 

817.113  Revegetatlon:  Timing. 

817.114  Revegetatlon:  Mulching  and  other 
soil  stabilizing  practices. 

817.115  RevegeUtion:  Orazlng. 

817.116  Revegetatlon:  Standards  for  suc- 
cess. 

817.117  Revegetatlon:  Tree  and  shrub 
stocking  for  Torest  land. 

817.131  Subsidence  control:  Oeneral  re- 
quirements. 

817.133  Subsidence  control:  Public  notice. 

817.134  Subsidence  control:  Surface  owner 
protection. 

817.136    Subsidence  control:  Buffer  sones. 

817.131  Cessation  of  operations:  Tempo- 
rary. 

817.132  Cessation  of  operations:  Perma- 
nent. 

817.133  Postminlng  land  use. 

817.150  Roads:  Class  I;  Oeneral. 

817.151  Roads:  Class  I:  Location. 

817.153  Roadc  Class  I:  Design  and  cod- 
structlon. 


Sec. 

817.153  Roads:  Class  I:  Drainage. 

817.154  Roads:  Class  I:  Surfadng. 

817.155  Roads:  Class  I:  Maintenance. 

817.156  RoadK    Class  I:  Restoiatlon. 

817.160  Roads:  Class  n:  OeneraL 

817.161  Roads:  Class  U:  Location. 

817.163  Roads:    Class  n:  I>sicn  and  con- 
struction. 

817.163  Roadr  Class  U:  DnUnage. 

817.164  Roads:  Class  II:  Surfacing. 
817.166    RomOMi  Class  n:  l<alntenance. 
817.166    Roads:  Class  II:  RestoraUon. 

817.170  Roads:  Class  OL  General. 

817.171  Roads:  Class  ni:  Location. 

817.172  Roadc  Class  HI:  Design  and  con- 
struction. 

817.173  Roads:  Class  IIL  Drainage. 

817.174  Roads:  Class  III:  Surfacing. 

817.175  Roads:  Class  III:  Maintenance. 

817.176  Roads:  Class  III:  RestoraUon. 

817.180  Other  transportation  faciiitlea. 

817.181  Support  facilities  and  utility  instal- 
lations. 

AuTHoarrr  :  Sections  102.  301.  501.  503. 
504.  507.  508.  515.  516.  517.  519.  701.  717  and 
719.  Pub.  L.  95-87.  91  SUt.  448.  449.  467.  470, 
471.  474.  478.  495.  498.  501.  516.  526  (30 
U.S.C.  1302.  1311.  1351.  1353.  1354.  1357, 
1358.  1366.  1367.  1369.  1391.  1307.  1309). 

(817.1     Scoyc. 

This  Part  sets  forth  the  minimum 
environmental  protection  performance 
standards  to  be  adopted  and  imple- 
mented under  regulatory  programs  for 
underground  mining  activities. 

9817.2    Objectives. 

This  Part  is  Intended  to  ensure  that 
all  underground  mining  activities  are 
conducted  in  a  manner  which  pre- 
serves and  enhances  environmental 
and  other  values  in  accordance  with 
the  Act. 

9  817.11     Signs  and  markers. 

(a)  Specifications.  Signs  and  mark- 
ers required  imder  this  Part  shall  — 

(1)  Be  posted,  maintained,  and  re- 
moved by  the  person  who  conducts  the 
underground  mining  activities; 

(2)  Be  of  a  uniform  design  through- 
out the  activities  that  can  be  easily 
seen  and  read; 

(3)  Be  made  of  durable  material;  and 

(4)  Conform  to  local  laws  and  regula- 
tions. 

(b)  Dumtion  of  maintenance.  Signs 
and  markers  shall  be  maintained 
during  all  activities  to  which  they  per- 
tain. 

(c)  Mine  and  permit  identification 
tiffns. 

(1)  Identification  signs  shall  be  dis- 
played at  each  point  of  access  from 
public  roads  to  areas  of  surface  oper- 
ations and  facilities  on  permit  areas 
for  underground  mining  activities. 

(2)  Signs  will  show  the  name,  busi- 
ness address,  and  telephone  number  of 
the  person  who  conducts  underground 
mln^  activities  and  the  identification 
number  of  the  current  regulatory  pro- 
gram permit  authorizing  underground 
mining  activities. 


(3)  Signs  shall  be  retained  and  main- 
tained until  after  the  release  of  aU 
bonds  for  the  permit  area. 

(d)  Perimeter  markers.  Each  person 
who  conducts  underground  mining  ac- 
tivities shall  clearly  mark  the  perim- 
eter of  all  areas  affected  by  surface 
operations  or  facilities  before  begin- 
ning mining  activities. 

(e)  Buffer  zone  markers.  Buffer 
zones  required  by  Section  817.57  shall 
be  clearly  marked  to  prevent  disturb- 
ance by  surface  operations  and  facili- 
ties. 

(f)  Blasting  sign*-  Persons  who  con- 
duct surface  blasting  incidental  to  un- 
derground mining  activities  shall, 

(1)  Conspicuously  flag  or  post, 
within  the  immediate  vicinity  of  blast- 
ing activities,  as  'required  by  Section 
817.65(e); 

(2)  Place  at  all  entrances  to  areas  of 
surface  operations  and  facilities  in  the 
permit  area,  from  public  roads  or 
highways,  conspicuous  signs  which 
state  'Warning:  Explosives  in  Use.' 

(g)  TopsoU  markers.  Where  topsoll 
or  other  vegetation-supporting  materi- 
al is  segregated  and  stockpiled  as  re- 
quired under  Section  817.23,  the  stock- 
piled material  shall  be  clearly  marked. 

9  817.13  Casing  and  aealing  of  expoacd  un- 
derground openings:  General  require- 
ments. 

Each  exploration  hole,  other  drill- 
hole or  borehole,  shaft,  well,  or  other 
exposed  underground  opening  shall  be 
cased,  lined,  or  otherwise  managed  as 
approved  by  the  regulatory  authority 
to  prevent  acid  or  other  toxic  drainage 
from  entering  ground  and  surface 
waters,  to  minimize  disturbance  to  the 
prevailing  hydrologlc  balance  and  to 
ensure  the  safety  of  people,  livestock, 
fish  and  wildlife,  and  machinery  In  the 
mine  plan  and  adjacent  area.  Each  ex- 
ploration hole,  drill  hole  or  borehole 
or  well  that  is  uncovered  or  exposed 
by  mining  activities  within  the  permit 
area  shall  be  pennanently  closed, 
unless  approved  for  water  monitoring 
or  otherwise  managed  In  a  manner  ap- 
proved by  the  regulatory  authority. 
Use  of  a  drilled  hole  or  monitoring 
well  as  a  water  well  must  meet  the 
provisions  of  Section  817.53  of  this 
Part.  This  Section  does  not  apply  to 
holes  drilled  and  used  for  blasting,  in 
the  area  affected  by  surface  oper- 
ations. 

9817.14  Casing  and  scaling  of  undo-- 
ground  openings:  Temporary. 

(a)  Efjch  mine  entry  which  Is  tempo- 
rarily Inactive,  but  has  a  further  pro- 
jected useful  service  under  the  ap- 
proved permit  application,  shall  be 
protected  by  barricades  or  other  cover- 
ing devices,  fenced,  and  posted  with 
signs,  to  prevent  access  into  the  entry 
and  to  identify  the  hazardous  nature 
of  the  opening.  These  devices  shall  be 
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periodically  inspected  and  maintained 
in  good  operating  condition  by  the 
person  who  conducts  the  underground 
mining  activities. 

(b)  Each  exploration  hole,  other 
drill  hole  or  borehole,  shaft,  well,  and 
other  exposed  underground  opening 
which  has  been  identified  in  the  ap- 
proved permit  application  fbr  use  to 
return  underground  development 
waste,  coal  processing  waste  or  water 
to  underground  workings,  or  to  be 
used  to  monitor  ground  water  condi- 
tions, shall  be  temporarily  sealed  until 
actual  use. 

9817.15    Casing    and    sealing    of    under- 
ground openings:  Permanent. 

When  no  longer  needed  for  monitor- 
ing or  other  use  approved  by  the  regu- 
latory authority  upon  a  finding  of  no 
adverse  environmental  or  health  and 
safety  effects,  or  unless  approved  for 
transfer  as  a  water  well  utider  Section 
817.53,  each  shaft,  drift,  adit,  tunnel, 
exploratory  hole,  entryway  or  other 
opening  to  the  surface  from  under- 
ground shaU  be  capped,  sealed,  back- 
filled, or  otherwise  properly  managed, 
as  required  by  the  regulatory  authori- 
ty in  accordance  with  Sections  817.13 
and  817.50  and  consistent  with  30  CFR 
75.1771.  Permanent  closure  measures 
shall  be  designed  to  prevent  access  to 
the  mine  workings  by  people,  live- 
stock, fish  and  wildlife,  machinery  and 
to  keep  acid  or  other  toxic  drainage 
from  entering  ground  or  surface 
waters. 

9  817.21    TopsoU:  General  requirements. 

(a)  Before  disturbance  of  areas  af- 
fected by  surface  operations,  topsoll 
and  subsoils  to  be  saved  under  Section 
817.22  shall  be  separately  removed  aiul 
segregated  from  other  material. 

(b)  After  removal,  topsoll  shall  be 
immediately  redistributed  In  accord- 
ance with  Section  817.24.  stockpiled 
pending  redistribution  under  Section 
817.23.  or  if  the  permittee  can  demon- 
strate that  an  alternative  procedure 
will  provide  equal  or  more  protection 
for  the  topsoll.  the  regulatory  authori- 
ty, may.  on  a  case  by  case  basis,  ap- 
prove an  alternative. 

9817.22    TopsoU:  RcroovaL 

(a)  Timing.  Topsoll  shall  be  removed 
from  areas  to  be  affected  by  surface 
operations  or  major  structures,  after 
vegetative  cover  that  would  interfere 
with  the  use  of  the  topsoU  is  cleared 
from  portions  of  those  areas  that  will 
be  disturbed,  but  before  any  drilling 
for  blasting,  mining,  or  other  surface 
disturbance  of  surface  lands. 

(b)  MaUriaU  to  be  removed.  TopsoU 
shaU  be  removed  In  a  separate  layer 
from  the  areas  to  be  disturbed.  uiUess 
use  of  substitute  or  supplemental  ma- 
terials is  ^proved  by  the  regulatory 
authority   in   accordance   with   Para- 
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graph  (e)  of  this  Section.  If  use  of  sub- 
stitute or  supplemental  materials  is 
approved,  aU  materials  to  be  redistrib- 
uted shall  be  removed. 

(c)  Material  to  be  removed  in  thin 
topsoU  situations.  If  the  topsoll  is  less 
than  6  inches,  a  6-lnch  layer  that  in- 
cludes the  A  horizon  and  the  unconso- 
Udated  materials  immediately  below 
the  A  horizon  or  the  A  horizon  and  aU 
unconsolidated  material  If  the  total 
available  is  less  than  6  inches,  shall  be 
removed  and  the  mixture  segregated 
and  redistributed  as  the  surface  soU 
layer,  unless  topsoU  substitutes  are  ap- 
proved by  the  regulatory  authority 
pursuant  to  Paragraph  (e)  of  this  Sec- 
tion. 

(d)  SubsoU  segregation.  The  B  hori- 
zon and  portions  of  the  C  horizon,  or 
other  imderlying  layers  demonstrated 
to  have  qualities  for  comparable  root 
development  shaU  be  segregated  and 
replaced  as  subsoU,  if  the  regulatory 
authority  determines  that  either  of 
these  is  necessary  or  desirable  to 
ensure  soU  productivity  consistent 
with  the  approved  postminlng  land 
use. 

(e)  TopsoU  substitutes  and  supple- 
ment*. 

(1)  Selected  overburden  materials 
may  be  substituted  for.  or  used  as  a 
supplement  to.  topsoll.  If  the  regula- 
tory authority  determines  that  the  re- 
sulting soU  medium  is  equal  to  or  more 
suitable  for  sustaining  the  vegetation 
than  Is  the  available  topsoU  and  the 
substitute  material  is  the  best  availa- 
ble to  support  the  vegetation.  This  de- 
termination shall  be  based  on: 

(i)  The  results  of  chemical  aiid  physi- 
ctU  analyses  of  overburden  and  topsoiL 
These  analyses  shaU  include  determi- 
nations of  pH.  net  acidity  or  alkalin- 
ity, phosphorus,  potassium,  texture 
class,  and  other  analyses  as  required 
by  the  regulatory  authority.  The  regu- 
latory authority  may  also  require  that 
results  of  field-site  trials  or  green- 
house tests  be  used  to  demonstrate  the 
feasibiUty  of  using  these  overburden 
materials. 

(U)  Results  of  analyses,  trials,  and 
tests  ShaU  be  submitted  to  the  regula- 
tory authority.  Certification  of  trials 
and  tests  shall  be  made  by  a  labora- 
tory approved  by  the  regulatory  au- 
thority stating  that* 

(A)  The  proposed  substitute  materi- 
al Is  equal  to  or  more  suitable  for  sus- 
taining the  vegetation  than  is  the 
available  topsoU; 

(B)  The  substitute  material  is  the 
best  avaUable  material  to  support  the 
vegetation;  and 

(C)  The  trials  and  tests  were  con- 
ducted using  standard  testing  proce- 
dures. 

(2)  Substituted  or  supplemented  mA- 
terial  shaU  be  removed,  segregated, 
and  replaced  in  compliance  uith  the 
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requirements  for  topsoil  under  this 
Section. 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative  mate- 
rial, topsoil,  or  other  materials  may 
result  In  erosion  which  may  cause  air 
or  water  pollution— 

(1)  The  size  of  the  area  from  which 
topsoil  Is  removed  at  any  one  time 
shall  be  limited: 

(2)  The  surface  soil  layer  shall  be  re- 
distributed at  a  time  when  the  physi- 
cal and  chemical  properties  of  topsoil 
can  be  protected  and  erosion  can  be 
minimized;  and 

(3)  Such  other  measures  shall  be 
taken  as  the  regulatory  authority  may 
approve  or  require  to  control  erosion. 

S  817.23    TopMil:  Storafc. 

(a)  Topsoil  and  other  materials  re- 
moved under  Section  817.22  shall  be 
stockpiled  only  when  It  Is  Impractical 
to  promptly  redistribute  such  materi- 
als on  regraded  areas. 

(b)  Stockpiled  materials  shall  be  se- 
lectively placed  on  a  stable  surface 
area  within  the  permit  area,  not  dls- 
turt>ed,  and  protected  from  wind  and 
water  erosion,  unnecessary  compac- 
tion, and  contaminants  which  lessen 
the  capability  of  the  materials  to  sup- 
port vegetation  when  redistributed. 

(1)  Protection  measures  shall  be  ac- 
complished either  by- 
CD  An  effective  cover  of  nonnoxious, 

quick-growing  annual  and  perennial 
plants,  seeded  ^r  planted  during  the 
first  noima»  iferiod  after  removal  for 
favorable  planting  conditions;  or 

(11)  Other  methods  demonstrated  to 
and  approved  by  the  regulatory  au- 
thority to  provide  equal  protection. 

(2)  Unless  approved  by  the  regtila- 
tory  authority,  stockpiled  topsoil  and 
other  materials  shall  not  be  moved 
until  required  for  redistribution  on  a 
disturbed  area. 

i  817.24    TofMoil:  Redistribution. 

(a)  After  final  grading  and  before 
the  replacement  of  topsoil  and  other 
materials  segregated  in  accordance 
with  Section  817.23.  regraded  land 
shall  be  scarified  or  otherwise  treated 
as  required  by  the  regulatory  authori- 
ty to  eliminate  slippage  surfaces  and 
to  promote  root  penetration.  If  the 
person  who  conducts  underground 
mining  activities  shows,  through  ap- 
propriate tests,  and  the  regulatory  au- 
thority approves,  that  no  harm  will  be 
caused  to  the  topsoU  and  vegetation, 
scarification  may  be  conducted  after 
topeoUlng. 

(b)  Topsoil  and  other  materials  shaU 
be  redistributed  in  a  manner  that  — 

(1)  Achieves  an  approximate  uni- 
form, stable  thickness  consistent  with 
the  postminlng  land  uses,  slopes,  and 
surface  drainage  system; 

(2)  Prevents  excess  compaction  of 
the  topeoll;  and 


RULES  AND  REGULATIONS 

(3)  Protects  the  topsoil  from  wind 
and  water  erosion  before  and  after  It  is 
seeded  and  planted. 

$817,25    TopMil:      NutrienU      and      toil 
amendments. 

Nutrients  and  soil  amendments  in 
the  amounts  determined  by  soil  tests 
shall  be  applied  to  the  redistributed 
surface  soil  layer  so  that  it  supports 
the  postmlnlng  land  use  approved  by 
the  regulatory  authority  and  meets 
the  revegetatlon  requirements  of  Sec- 
tions 817.111-817.117.  All  SOU  tests 
shall  be  performed  by  a  qualified  labo- 
ratory using  standard  methods  ap- 
proved by  the  regulatory  authority. 

9817.41     Hydrolofic   balance   General   re- 
quirements. 

(a)  Underground  mining  activities 
shall  be  planned  and  conducted  to 
minimize  changes  to  the  prevailing  hy- 
drologlc  balance  in  both  the  mine  plan 
and  adjacent  areas,  in  order  to  prevent 
long-term  adverse  changes  in  that  bal- 
ance that  could  result  from  those  ac- 
tivities. 

(b)  Changes  In  water  quality  and 
quantity.  In  the  depth  to  groimd 
water,  and  in  the  location  of  surface 
water  drainage  channels  shall  be  mini- 
mized so  that  the  approved  postmln- 
lng land  use  of  the  permit  area  is  not 
adversely  affected. 

(c)  In  no  case  sh&H  Federal  and 
State  water  quality  statutes,  regula- 
tions, standards  or  effluent  limitations 
be  violated. 

(d)  Operations  shall  t>e  conducted  to 
minimize  water  pollution  and,  where 
necessary,  treatment  methods  shall  be 
used  to  control  water  pollution. 

( 1 )  Each  person  who  conducts  under- 
ground mining  activities  shall  empha- 
size mining  and  reclamation  practices 
that  prevent  or  minimize  water  pollu- 
tion. Changes  In  flow  shall  be  used  in 
preference  to  the  use  of  water  treat- 
ment facilities. 

(2)  Acceptable  practices  to  control 
and  minimize  water  pollution  Include, 
but  are  not  limited  to  — 

(I)  Stabilizing  dlsturt>ed  areas 
through  land  shaplnr. 

(II)  Diverting  runoff: 

(ill)  Achieving  quickly  germinating 
and  growing  stands  of  temporary  vege- 
tation: 

(Iv)  Regulating  channel  velocity  of 
water. 

(v)  Lining  drainage  channels  with 
rock  or  vegetation; 

(vl)  Mulchinr. 

(vU)  Selectively  placing  and  sealing 
acid-forming  and  toxic-forming  mate- 
rials; 

(vlll)  Designing  mines  to  prevent 
gravity  drainage  of  acid  waters; 

(Ix)  Sealing: 

(x)  Controlling  subsidence;  and 

(xl)  Preventing  acid  mine  drainage. 


(3)  If  the  practices  listed  at  Para- 
graph (dK2)  of  this  Section  are  not 
adequate  to  meet  the  requirements  of 
this  Part,  the  person  who  conducts  un- 
derground mining  activities  shall  oper- 
ate and  maintain  the  necessary  water 
treatment  facilities  for  as  long  as 
treatment  is  required  under  this  Part., 

$817.42     Hydrologic   balance:   Water  qual- 
ity standards  and  effluent  limitations. 

(aKl)  All  surface  drainage  from  the 
disturbed  area,  including  disturbed 
areas  that  have  been  graded,  seeded, 
or  planted,  shall  be  passed  through  a 
sedimentation  pond,  a  series  of  sedi- 
mentation ponds,  or  a  treatment  facili- 
ty l)efore  leaving  the  permit  area.  Any 
discharge  of  water  from  underground 
workings  to  surface  waters  which  does 
not  meet  the  effluent  limitations  of 
this  Section  shall  also  be  passed 
through  a  sedimentation  pond,  a  series 
of  sedimentation  ponds,  or  a  treat- 
ment facility  l>efore  leaving  the  permit 
area. 

(2)  Sedimentation  ponds  and  treat- 
ment facilities  for  surface  drainage 
from  the  dl8turt>ed  area  shall  be  main- 
tained until  the  dlsturl>ed  area  has 
been  restored  and  the  vegetation  re- 
quirements of  Sections  817.111-817.117 
are  met  and  the  quality  of  the  un- 
treated drainage  from  the  disturbed 
area  meets  the  applicable  State  and 
Federal  water  quality  standards  re- 
quirements for  the  receiving  stream. 
Sedimentation  ponds  and  treatment 
facilities  for  discharges  from  under- 
ground workings  shall  be  maintained 
until  either  the  discharge  continuous- 
ly meets  the  effluent  limitations  of 
this  Section  without  treatment  or 
until  the  discharge  has  permanently 
ceased. 

(3)  The  regulatory  authority  may 
grant  exemptions  from  these  require- 
ments only  in  accordance  with  the  fol- 
lowing— 

(i)  The  person  who  conducts  the  un- 
derground mining  activities  demon- 
strates that  sedimentation  ponds  and 
treatment  facilities  are  not  necessary 
for  the  drainage  to  be  exempted  to 
meet  the  effluent  limitations  of  this 
Section  or  the  applicable  State  and 
Federal  water  quality  requirements 
for  downstream  receiving  waters:  and 

(UK A)  For  drainage  from  areas  af- 
fected by  surface  operations  and  facili- 
ties, an  exemption  may  be  authorized 
only  If  the  disturbed  surface  drainage 
area  within  the  total  disturbed  surface 
area  is  sm&U  and  there  Is  no  mixture 
of  surface  drainage  with  a  discharge 
from  underground  mine  workings;  or, 

(B)  For  drainage  from  underground 
mine  workings,  exemption  may  be  au- 
thorized only  if  there  is  no  mlxtur;  of 
that  drainage  with  drainage  from  sur- 
face areas. 

(4)  For  the  purposes  of  this  Section 
only,  disturbed  area  shail  not  Include 


those  areas  affected  by  surface  oper- 
ations In  which  orUy  diversion  ditches, 
sedimentation  ponds,  or  roads  are  in- 
stalled in  accordance  with  this  Part 
and  the  upstream  area  Is  not  other- 
wise disturbed  by  the  person  who  con- 
ducts the  undergrotmd  mining  activi- 
ties. 

(6)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in  ac- 
cordance with  Section  817.46.  in  ap- 
propriate locations  before  beginning 
any  underground  mining  activities  In 
the  affected  drainage  area. 

(6)  Where  the  sedimentation  ponds 
or  series  of  sedimentation  ponds  is 
used  so  as  to  result  in  the  mixing  of 
drainage  from  the  disturbed  areas 
with  drainage  from  other  areas  not 
disturbed  by  current  surface  coal 
mining  and  reclamation  operations, 
the  permittee  shall  achieve  the  efflu- 
ent limitations  below  for  all  of  the 
mixed  drainage  when  it  leaves  the 
permit  area. 

(7)  Discharges  of  water  from  areas 
dlsturt>ed  by  underground  mining  ac- 
tivities shaU  be  made  in  compliance 
with  aU  Federal  and  State  laws  and 
regulations  and.  at  a  minimum,  the 
following  numerical  effluent  limita- 
tions: 

KfflMeni  MmitoMoiu.  <«  mOligmmt  per  Hter  Img/O, 
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■To  be  determined  acoordlns  to  coUecUon  and 
analjrtlcal  procedures  adoiited  by  the  United  State* 
Environmental  Protection  Acency'i  reculaUom  (or 
waste  water  analjies  (40  CFR  IM>. 

■Baaed  on  representative  sampling. 

'The  mansanese  limitation  shall  not  apply  to  un- 
treated dlscharces  which  are  alkaline  as  deflned  by 
the  bivtronmental  ProtecUon  Agency  (40  CPR 
4S4). 

'In  Colorado.  Montana.  North  Dakota.  South 
Dakota.  Dtah.  and  Wyoming,  total  suspended  solids 
UmltaUons  will  be  determined  on  a  case-by-caae 
basis,  but  they  must  not  l>e  greater  than  45  mg/1 
(maximum  allowable)  and  M  mg/1  (average  o(  daily 
value  (or  10  conaecuUve  discharge  days)  baaed  on  a 
representative  sampling 

•Where  the  application  o(  netnralizatiOD  and 
aedlmentaUon  treatment  technology  results  In  In- 
ability to  comply  with  the  manganese  llmltatlotis 
set  (orth  above,  the  regulatory  authority  may  allow 
the  pH  level  In  the  dlacharge  to  exceed  to  a  small 
extent  the  upper  Umtt  o(  B.O  In  order  that  the  man- 
ganear  Umitatloni  wUl  be  achieved. 

THarharge*  of  Iron  from  new  sources,  as  dedned 
under  40  CFR  SecUon  414  IKl).  shall  be  limited  to 
0.0  nag. /I— maximum  allowable:  SO  mg/1— average 
o(  dally  values  (or  M  consecutive  discharge  days. 

(b)  A  discharge  from  the  surface  dis- 
turbed area  is  not  subject  to  the  efflu- 
ent limitations  of  this  Section,  if  — 

(1)  The  discharge  Ls  demonstrated 
by   the   discharger   to   have   resulted 
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from  a  precipitation  event  equal  to  or 
larger  than  a  10-year  24-hour  precipi- 
tation event:  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  applicable  re- 
quirements of  this  Part. 

(c)  Adequate  faculties  shall  be  In- 
stalled, operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturbed  area  or  discharged  from  the 
underground  mine,  so  that  it  complies 
with  all  Federal  and  State  laws  and 
regiUations  and  the  limitations  of  this 
Section.  If  the  pH  of  water  to  be  dis- 
charged from  the  disturbed  area  or 
mine  Is  less  than  6.0,  an  automatic 
lime  feeder  or  other  automatic  neu- 
tralization process  approved  by  the 
regulatory  authority  shaU  be  Installed, 
operated,  and  maintained.  The  regula- 
tory authority  may  authorize  the  use 
of  a  manual  system,  if  it  finds  that  — 

(1)  Flow  is  Infrequent  and  presents 
small  and  Infrequent  treatment  re- 
quirements to  meet  applicable  stand- 
ards which  do  not  require  use  of  an 
automatic  neutralization  process:  and 

(2)  Timely  and  consistent  treatment 
Is  ensiired. 

(817.43  Hydrologic  balance:  Diversions 
and  conveyance  of  overland  flow,  shal- 
low ground  water  flow,  and  ephemeral 
streams. 

Overland  flow,  including  flow 
through  Utter,  and  shallow  ground 
water  flow  from  undisturbed  areas, 
and  flow  in  ephemeral  streams  may  be 
diverted  away  from  disturbed  areas  by 
means  of  temporary  or  permanent  di- 
versions. If  required  or  approved  by 
the  regulatory  authority  as  necessary 
to  minimize  erosion,  to  reduce  volume 
of  water  to  be  treated,  and  to  prevent 
or  remove  water  from  contact  with 
add-formlng  and  toxic-forming  mate- 
rials. The  foUowing  requirements  shaU 
be  met  for  all  diversions  and  aU  collec- 
tion drains  that  are  used  to  transport 
waters  Into  water-treatment  faculties 
and  all  diversions  of  overland  and 
shallow  ground  water  flow  and  ephem- 
eral streams. 

(a)  Temporary  diversions  shaU  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with 
a  2-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula- 
tory authority. 

(b)  To  protect,  fills  and  property  and 
to  avoid  danger  to  pubUc  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with 
a  10-year  recurrence  Interval,  or  a 
larger  event  as  specified  by  the  regula- 
tory authority.  Permanent  diversions 
shaU  be  constructed  with  gently  slop- 
ing banks  that  are  stabilized  by  vege- 
tation. Asphalt,  concrete,  or  other  sim- 
ilar linings  shaU  be  used,  only  when 
approved  by  the  regulatory  authority 
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to  prevent  seepage  or  to  provide  stabU- 
ity. 

(c)  Diversions  shall  be  designed,  con- 
structed, and  maintained  in  a  manner 
which  prevents  additional  contribu- 
tions of  siispended  solids  to  stream- 
flow  and  to  runoff  outside  the  permit 
area,  to  the  extent  possible  using  the 
best  technology  currently  available. 
Appropriate  sediment  control  meas- 
ures for  these  diversions  may  include, 
but  not  be  limited  to.  maintenance  of 
appropriate  gradients,  channel  lining, 
revegetatlon,  roughness  structures, 
and  detention  basins. 

(d)  No  diversion  shaU  be  located  so 
as  to  increase  the  potential  for  land 
slides  and  no  diversion  shaU  be  con- 
structed on  existing  slides  unless  ap- 
proved by  the  regulatory  authority. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shaU  be  removed 
and  the  affected  land  regraded.  top- 
soUed,  and  revegetated  in  accordance 
with  Sections  817.24,  817.25,  817.101- 
817.106  and  817.111-817.117. 

(f)  EHversion  design  shall  incorpo- 
rate the  f  oUowlng: 

(1)  Channel  linings  shaU  be  designed 
using  standard  engineering  practices 
to  safely  pass  the  design  velocities. 
Riprap  shaU  comply  v-lth  the  require- 
ments of  Paragraph  817.72(bK5), 
except  for  sand  and  gravel. 

(2)  Freeboard  shaU  be  no  less  than 
0.3  feet.  Protection  shaU  be  provided 
for  transition  of  flows  and  for  critical 
areas  such  as  swales  and  ctirves. 
Where  the  area  protected  is  a  critical 
area  as  determined  by  the  regulatory 
authority,  the  design  freeboard  may 
be  increased. 

(3)  Energy  dlssipators  shall  be  in- 
stalled, when  necessary,  at  discharge 
points,  where  dlverrfons  intersect  with 
natural  streams  and  exit  velocity  of 
the  diversion  ditch  flow  Is  greater 
than  that  of  the  receiving  stream. 

(4)  Excess  excavated  material  not 
necessary  for  diversion  channel  geom- 
etry or  regrading  of  the  channel  shaU 
be  disposed  of  In  accordance  with  30 
CFR  817.71-817.74. 

(5)  TopsoU  removed  from  the  diver- 
sion excavations  shaU  be  handled  in 
accordance  with  30  CFR  817.21-817.25. 

(g)  Diversions  shall  not  be  construct- 
ed or  operated  to  divert  water  into  un- 
derground mines  without  the  apprt)val 
of  the  regulatory  authority  under  Sec- 
tion 817.55. 

(  817.44    Hydroloflc  balance  Stream  chan- 
nel diversions. 

(a)  Flow  from  perennial  and  inter- 
mittent streams  within  the  permit 
area  may  be  diverted  if  the 
diversions— 

(1)  Are  approved  by  the  regulatory 
authority  after  mak^  the  findings 
caUed  for  In  Section  817.57; 

(2)  Comply  with  other  requirements 
of  this  Subchapter,  and 
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(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regiilatlona. 

(b)  When  streamnow  is  allowed  to 
be  diverted,  the  stream  channel  diver- 
sion shall  be  designed,  constructed, 
and  removed,  in  accordance  with  the 
following: 

(1)  The  longitudinal  profile  of  the 
stream,  the  channel,  and  the  flood 
plain  shall  be  designed  and  construct- 
ed to  remain  stable  and  to  prevent,  to 
the  extent  possible  using  the  best 
technology  currently  available,  addi- 
tional contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out- 
side the  permit  area.  These  contribu- 
tions shall  not  be  In  excess  of  require- 
ments of  State  or  Federal  law.  Erosion 
control  structures  such  as  channel 
lining  structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  in  diversions  only  when 
approved  by  the  regulatory  authority 
as  being  necessary  to  control  erosion. 
These  structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  Infrequent 
maintenance. 

(2)  The  combination  of  channel, 
bank,  and  flood-plain  configurations 
shall  be  adequate  to  pass  safely  the 
peak  runoff  of  a  10-year.  24-hour  pre- 
cipitation event  for  temporary  diver- 
sions, a  100-year.  24-hour  precipitation 
event  for  permanent  diversions,  or 
larger  events,  as  specified  by  the  regu- 
latory authority.  However,  the  capac- 
ity of  the  channel  Itself  should  be  at 
least  equal  to  the  capacity  of  the  un- 
modified stream  channel  immediately 
upstream  and  downstream  of  the  di- 
version. 

(c)  When  no  longer  needed  to 
achieve  the  purpose  for  which  they 
are  authorized,  all  temporary  stream 
channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and  re- 
vegetated.  In  accordance  with  the  Sec- 
tions 817.24.  817.25.  817.101-817.106, 
and  817.111-817.117.  At  the  time  diver- 
sions are  removed,  downstream  water 
treatment  facilities  previously  protect- 
ed by  the  diversion  shall  be  modified 
or  removed  to  prevent  overtopping  or 
failure  of  the  facilities.  This  require- 
ment shall  not  relieve  the  person  who 
conducts  the  underground  mining  ac- 
tivities from  maintenance  of  a  water 
treatment  facility  otherwise  required 
under  this  Part  or  the  permit. 

(d)  When  permanent  diversions  are 
constructed  or  stream  channels  re- 
stored after  temporary  diversions,  the 
operator  shall; 

1.  Restore,  enhance  where  practica- 
ble, or  maintain  natural  reparian  vege- 
tation on  the  banks  of  the  stream; 

2.  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an  en- 
vironmentally acceptable  gradient;  as 
determined  by  the  regulatory  authori- 
ty; and 
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3.  E^stabllsh  or  restore  the  stream  to 
a  longitudinal  profile  and  cross-sec- 
tion, including  aquatic  habitats  (usual- 
ly a  pattern  of  riffles,  pools,  and  drops 
rather  than  uniform  depth)  that  ap- 
proximate premining  stream  channel 
characteristics. 

(817.45     Hjdrolofic      balance:      Sediment 
control  m«a«urv«. 


Appropriate  sediment  control  mc 
ures  shall  be  designed,  constructed, 
and  maintained  using  the  best  tech- 
nology currently  available  to: 

(I)  prevent,  to  the  extent  possible, 
additional  contributions  of  sediment 
to  stream  flow  or  to  runoff  outside  the 
permit  area, 

(II)  meet  the  more  stringent  of  appli- 
cable SUte  or  Federal  effluent  limita- 
tions, 

(ill)  Minimize  erosion  to  the  extent 
possible. 

Sediment  control  measures  include 
practices  carried  out  within  and  adja- 
cent to  the  disturbed  area.  The  sedi- 
mentation storage  capacity  of  prac- 
tices in  and  downstream  from  the  dis- 
turbed areas  shall  reflect  the  degree  to 
which  successful  mining  and  reclama- 
tion techniques  are  applied  to  reduce 
erosion  and  control  sediment.  Sedi- 
ment control  measures  consist  of  the 
utilization  of  proper  mining  and  recla- 
mation methods  and  sediment  control 
practices,  singly  or  in  combination. 
Sediment  control  methods  Include  but 
are  not  limited  to  — 

(a)  Disturbing  the  smallest  practica- 
ble area  at  any  one  time  during  the 
mining  operation  through  progressive 
backfilling,  grading,  and  prompt  reve- 
getatlon  as  required  in  Section 
817.111(b); 

(b)  SUbilizlng  the  backfUled  materi- 
al to  promote  a  reduction  of  the  rate 
and  volume  of  runoff  in  accordance 
with  the  requirements  df  Section 
817.101; 

(c)  Retaining  sediment  within  dis- 
turbed areas; 

(d)  Diverting  runoff  away  from  dis- 
turbed areas; 

(e)  Diverting  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional  ero- 
sion; 

(f)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  sediment 
filters,  dugout  ponds,  and  other  meas- 
ures that  reduce  overland  flow  veloc- 
ity, reduce  runoff  volume,  or  trap  sedi- 
ment; 

(g)  Treating  with  chemicals;  and 

(h)  Treating  mine  drainage  In  under- 
ground sumps. 

9  817.46     Hydroiogic    balance    ScdimenU- 
tion  ponda. 

(a)  General  reijuiremenU.  Sedimen- 
tation ponds  shall  be  used  individually 
or  In  series  and  shall  — 


(1)  Be  constructed  before  any  dis- 
turbance of  the  undisturbed  area  to  be 
drained  into  the  pond  and  prior  to  any 
discharge  of  water  to  surface  waters 
from  underground  mine  workings; 

(2)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  peren- 
nial streams,  unless  approved  by  the 
regulatory  authority. 

(3)  Meet  aU  the  criteria  of  this  Sec- 
tion. 

(b)  SetHment  ttoraoe  voluvne.  Sedi- 
mentation ponds  shall  provide  a  mini- 
mum sediment  storage  volume  equal 
to- 

(1)  The  accumulated  sediment 
volume  from  the  drainage  area  to  the 
pond  for  a  minimum  of  3  years  or  the 
life  of  the  pond,  whichever  is  greater. 
Sediment  storage  volume  shall  be  de- 
termined using  the  Universal  Soil  Loss 
Equation,  gully  erosion  rates,  and  the 
sediment  delivery  ratio  converted  to 
sediment  volume.  Conversions  shall 
use  either  the  sediment  density  or 
other  empirical  methods  derived  from 
regional  sediment  pond  studies  may  be 
used  if  approved  by  the  regulatory  au- 
thority; or 

(2)  0.1  acre- foot  for  each  acre  of  dis- 
turbed area  within  the  upstream 
drainage  area  or  a  greater  amount  if 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the 
pond.  The  regulatory  authority  may 
approve  a  sediment  storage  volume  of 
not  less  than  0.035  acre-foot  for  each 
acre  of  disturbed  area  within  the  up- 
stream drainage  area,  if  the  person 
who  conducts  the  underground  mining 
activities  has  demonstrated  that  sedi- 
ment removed  by  other  sediment  con- 
trol measures  Is  equal  to  the  reduction 
in  sediment  storage  volume;  and 

(3)  The  accumulated  sediment 
volume  necessary  to  retain  sediment 
for  1  year  in  any  discharge  from  the 
underground  mine  passing  through 
the  pond. 

(c)  Detention  time.  Sedimentation 
ponds  shall  provide  the  required  theo- 
retical detention  time  for  the  water 
Inflow  or  runoff  entering  the  pond 
from  a  10-year.  24-hour  precipitation 
event  (design  event),  plus  the  average 
Inflow  from  the  underground  mine. 
Theoretical  detention  time  is  defined 
as  the  average  time  that  the  design 
How  Is  detained  In  the  pond;  and  Is 
further  defined  as  the  time  difference 
between  the  centroid  of  the  inflow  hy- 
drograph  and  the  centroid  of  the  out- 
flow hydrograph  for  the  design  event. 
Runoff  diverted  under  Sections  817.43 
and  817.44  away  from  the  disturbed 
drainage  areas  and  not  passed  through 
the  sedimentation  pond,  need  not  be 
considered  in  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the 
mine  site,  reclamation  procedures,  and 
onsite  sediment  control  practices  shall 
be   considered.    Sedimentation    ponds 


shall  provide  a  theoretical  detention 
time  of  not  less  than  twenty-foui- 
hours,  or  any  higher  amount  required 
by  the  regulatory  authority,  except  as 
provided  under  I^aragraptis  (1),  (2),  or 
(S)  of  this  Subsection. 

(1)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours,  when  the 
person  who  conducts  the  underground 
mining  activities  demonstrates  that— 

(1)  The  improvement  in  sediment  re- 
moval efflciency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result 
of  pond  design.  Improvements  in  pond 
design  may  Include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out- 
flow facility  locations,  baffles  to  de- 
crease In-flow  velocity  and  short-cir- 
cuiting, and  surface  areas;  and 

(11)  The  pond  effluent  is  shown  to 
achieve  and  maintain  applicable  efflu- 
ent limitations. 

(2)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours  when  the 
person  who  conducts  the  underground 
mining  activities  demonstrates  that 
the  size  distribution  or  the  specific 
gravity  of  the  suspended  matter  is 
such  that  applicable  effluent  limita- 
tions are  achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  underground  mining  ac- 
tivities demonstrates  to  the  regulatory 
authority  that  the  chemical  treatment 
process  to  be  used— 

(I)  WUl  achieve  and  maintain  the  ef- 
fluent limitations; 

(II)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values; 

(4)  The  calculated  theoretical  deten- 
tion time  and  all  supporting  documen- 
tation and  drawings  used  to  establish 
the  required  detention  times  under 
Subparagraphs  (c)  (l)-(3)  of  this  Sec- 
tion shall  be  included  irt  the  permit 
application. 

(d)  Dewatering.  The  water  storage 
resulting  from  Inflow  shall  be  removed 
by  a  nonclogging  dewatering  device  or 
a  conduit  spillway  approved  by  the 
regulatory  authority,  and  slmll  have  a 
discharge  rate  to  achieve  and  maintain 
the  required  theoretical  detention 
time.  The  dewatering  device  shall  not 
be  located  at  a  lower  elevation  than 
the  maximum  elevation  of  the  sedi- 
mentation storage  volume. 

(e)  Each  person  who  conducts  under- 
ground mining  activities  shall  design, 
construct,  and  maintain  sedimentation 
ponds  to  prevent  short-circuiting  to 
the  extent  possible. 

(f)  The  design,  construction,  and 
maintenance  of  a  sedimentation  pond 
or  other  sediment  control  measures  in 
accordance  with  this  Section  shall  not 
relieve   the   person  from   compliance 
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with  applicable  effluent  limitations  as 
contained  in  30  CFR  816.42. 

(g)  There  shall  be  no  out-flow 
through  the  emergency  spillway 
during  the  passage  of  the  runoff  re- 
sulting from  the  10-year,  24-hour  pre- 
cipitation events  and  lesser  events 
through  the  sedimentation  pond,  re- 
gardless of  the  volume  of  water  and 
sediment  present  from  the  under- 
ground mine  during  the  runoff. 

(h)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volume 
of  sediment  acciunulates  to  60  percent 
of  the  design  sediment  storage  volume. 
With  the  approval  of  the  regulatory 
authority,  additional  permanent  stor- 
age may  be  provided  for  sediment 
and /or  water  above  that  required  for 
the  design  sediment  storage.  Upon  the 
approval  of  the  regulatory  authority 
for  those  cases  where  additional  per- 
manent storage  is  provided  above  that 
required  for  sediment  under  Para- 
graph (b)  of  this  Section,  sediment  re- 
moval may  be  delayed  until  the  re- 
maining volume  of  permanent  storage 
has  decreased  to  40  percent  of  the 
total  sediment  storage  volume  pro- 
vided the  theoretical  detention  time  is 
maintained. 

(I)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  discharge  safely 
the  runoff  from  a  25-year,  24-hour 
precipitation  event,  or  larger  event 
specified  by  the  regulatory  authority, 
plus  any  inflow  from  the  underground 
mine.  The  elevation  of  the  crest  of  the 
emergency  spillway  shall  be  a  mini- 
mum of  1.0  foot  above  the  crest  of  the 
principal  spillway.  Emergency  spillway 
grades  and  allowable  velocities  shall  be 
approved  by  the  regulatory  authority. 

(j)  The  minimum  elevation  of  the 
top  of  the  settled  embankment  shall 
be  1.0  foot  above  the  water  surface  in 
the  reservoir  with  the  emergency  spill- 
way flowing  at  design  depth.  For  em- 
bankments subject  to  settlement,  this 
1.0  foot  minimum  elevation  require- 
ment shall  apply  at  all  times,  includ- 
ing the  period  after  settlement. 

(k)  The  constructed  height  of  the 
dam  shall  be  Increased  a  minimum  of  5 
percent  over  the  design  height  to 
allow  for  settlement,  unless  It  has 
been  demonstrated  to  the  regulatory 
authority  that  the  material  used  and 
the  design  will  ensure  against  all  set- 
tlement. 

(1)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (H-(-35)/5.  where  H,  in 
feet,  is  the  height  of  the  embankment 
as  measured  from  the  upstream  toe  of 
the  emiranlunent. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embanlunent  shall  not  be  less  than 
Iv.^h,  with  neither  slope  steeper  than 
\v.2h.  Slopes  shall  be  designed  to  be 
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stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  emttankment  foundation 
area  shall  be  cleared  of  all  organic 
matter,  all  surfaces  sloped  to  no  steep- 
er than  lv:i;i,  and  the  entire  founda- 
tion surface  scarified. 

(0)  The  fill  material  shall  be  free  of 
sod,  large  roots,  other  large  vegetative 
matter,  and  frozen  soil,  and  in  no  case 
shall  coal-processing  waste  be  used. 

(p)  The  placing  and  spreading  of  fill 
material  shall  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  shall 
be  brought  up  in  horizontal  layers  of 
such  thickness  as  is  required  to  facili- 
tate compaction  and  meet  the  design 
requirements  of  this  Section.  Compac- 
tion shall  be  conducted  as  specified  in 
the  design  approved  by  the  regulatory 
authority. 

(q)  If  a  sedimentation  pond  has  an 
embanlunent  that  is  more  than  20  feet 
in  height,  as  measured  from  the  up- 
stream toe  of  the  embanlunent  to  the 
crest  of  the  emergency  spillway,  or  has 
a  storage  volume  of  20  acre-feet  or 
more,  the  following  additional  require- 
ments shall  be  met: 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillwajrs 
shall  be  provided  to  safely  discharge 
the  runoff  resulting  from  a  100-year, 
24-hour  precipitation  event,  or  a  larger 
event  specified  by  the  regulatory  au- 
thority, plus  any  in-flow  from  the  un- 
derground mine. 

(2)  The  embankment  shall  be  de- 
signed and  constructed  with  an  accept- 
able static  safety  factor  of  at  least  1.5. 
or  a  higher  safety  factor  as  designated 
by  the  regulatory  authority  to  ensure 
stability. 

(3)  Appropriate  barriers  shall  be  pro- 
vided to  control  seepage  along  con- 
duits that  extend  through  the  em- 
bankment. 

(4)  The  criteria  of  the  Mine  Safety 
and  Health  Administration  as  pub- 
lished in  30  CFR  77.216  shaU  be  met. 

(r)  Each  pond  shall  be  designed  and 
inspected  during  construction  under 
the  supervision  of,  and  certified  after 
construction  by,  a  registered  profes- 
sional engineer. 

(s)  The  entire  embankment  Includ- 
ing the  surroimding  areas  disturbed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative 
cover  or  other  means  Immediately 
after  the  embankment  Is  completed. 
The  active  upstream  face  of  the  em- 
bankment where  water  Is  being  Im- 
pounded may  be  riprapped  or  other- 
wise stabilized  Areas  In  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be  re- 
paired and  revegetated.  In  accordance 
with  Section  817.106. 

(t)  All  ponds.  Including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  shaU  be  examined  for 
structural     weakness,     erosion,     and 
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other  hazardous  con<1itiona  and  re- 
ports and  notifications  shall  be  made 
to  the  regiilatory  authority.  In  accord- 
ance with  30  CPR  77.218-3.  With  the 
approval  of  the  regulatory  authority, 
dams  not  meeting  these  criteria  (30 
CFR  77.216<a))  shall  be  examined  four 
times  per  year. 

(u)  Sedimentation  ponds  shall  not  be 
removed  untU  the  disturbed  area  has 
been  restored  and  the  vegetation  re- 
quirements of  Sections  816.111-«ia.ll7 
are  met  and  the  drainace  entering  the 
pond  ha*  met  the  applicable  State  and 
Federal  water  quality  requirements 
for  the  receiving  stream.  When  the 
sedimentation  pond  is  removed,  the  af- 
fected land  shall  be  regraded  and  reve- 
getated  in  accordance  with  Sections 
817.101-817.106.  and  817.111-817.117. 
unless  the  pond  has  been  approved  by 
the  regulatory  authority  for  retention 
as  compatible  with  the  approved  post- 
mining  land  use  under  Section  817.133. 
If  the  regulatory  authority  approves 
retention,  the  sedimentation  pond 
shaU  meet  all  the  requirements  for 
permanent  Impoundments  of  Sections 
817.49  and  817.56. 

9817.47     Hydrologic     bslaKc:     Dtednrgc 


the  regulatory  authority  upon  a  find- 
ing that  burial  or  treatment  within  30 
days  is  not  feasible  and  will  not  result 
in  any  material  risk  of  water  pollution 
or  other  environmental  damage.  Stor- 
age shall  be  limited  to  the  period  until 
burial  or  treatment  first  becomes  fea- 
sible. Acid-forming  and  toxic- forming 
underground  development  waste  and 
spoil  to  be  stored  shall  be  placed  on 
Impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water. 


Discharge  from  sedimentation 
ponds,  permanent  and  temporary  im- 
poundments, coal  processing  waste 
dams  and  embankments,  and  diver 
sions  shall  be  controlled,  by  energy 
disslpators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or  en- 
largement of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrolo- 
glc  balance.  Discharge  structures  shall 
be  designed  according  to  standard  en- 
gineering design  procedures. 

{  817.48     Mydrotofic  balance:  Acid-fonniiMr 
and  toxic-fonnin(  materinla. 

Drainage  from  acid-forming  and 
toxic- forming  underground  develop- 
ment waste  and  spoil,  if  any.  into 
ground  and  surface  water  shall  be 
avoided  by— 

(a)  Identifying,  burying,  and  treat- 
ing, where  necessary,  waste  and  spoil 
which,  in  the  Judgment  of  the  regula- 
tory authority,  may  be  detrimental  to 
vegetation  or  may  adversely  affect 
water  quality,  if  not  treated  or  buried; 

(b)  Preventing  water  from  coming 
into  contact  with  acid- forming  and 
toxic- forming  materials  in  accordance 
with  Section  817.103,  and  other  meas- 
ures required  by  the  regulatory  au- 
thority; and 

(c)  Burying  or  otherwise  treating  all 
add-formlng  or  toxic-forming  under 
ground  development  waste  and  spoil 
within  30  days  after  they  are  first  ex- 
posed on  the  mine  site,  or  within  a 
lesser  period  required  by  the  regula- 
tory authority.  Temporary  storage  of 
such   materials   may  be  approved  by 


S  817.49    Hydrologir    balance:    Permanent 
and  temporary  imponndmenU. 

(a)  Permanent  impoundments  are 
prohibited  unless  authorized  by  the 
regulatory  authority,  upon  the  basis 
of  the  following  demonstration: 

(1)  The  quAllty  of  the  impounded 
water  shall  be  suitable,  on  a  perma- 
nent basis,  for  its  intended  use.  and 
discharge  of  water  from  the  impound- 
ment shall  not  degrade  the  quality  of 
receiving  waters  to  less  than  the 
water-quality  standards  established 
pursuant  to  applicable  State  and  Fed- 
eral laws. 

(2)  The  level  of  water  shall  be  suffi- 
dently  stable  to  support  the  intended 
uae. 

(3)  Adequate  safety  and  access  to 
the  impounded  water  shall  be  pro- 
vided for  proposed  water  users. 

(4)  Water  impoundments  will  not 
reaiilt  in  the  diminution  of  the  quality 
or  quantity  of  water  used  by  adjacent 
or  surrounding  landowners  for  agricul- 
tural, industrial,  recreational,  or  do- 
mestic uses. 

(5)  The  design,  construction,  and 
mainteiuknce  of  structures  shall 
achieve  the  minimum  design  require- 
ments applicable  to  structures  con- 
structed and  maintained  under  the 
Watershed  Protection  and  Flood  Pre- 
vention Act.  Pub.  L.  83-566  (18  D.S.C 
1006).  Requirements  for  impound- 
ments that  meet  the  size  or  other  cri- 
teria of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.218(a)  are 
contained  in  D.S.  Soil  Conservation 
Service    Technical     Release     No.     60. 

Earth  Dams  and  Reservoirs.'  June 
1978.  Requirements  for  impoundments 
that  do  not  meet  the  size  or  other  cri- 
teria contained  in  30  CFR  77.216(a) 
are  contained  in  D.S.  Soil  Conserva- 
tion Service  Practice  Standard  378. 
Ponds.  Ortober  1978.  The  technical 
release  and  practice  standard  are 
hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of 
this  Part.  Notice*  of  changes  made  in 
these  publications  will  be  periodically 
published  by  (D8M  In  the  Pokral  Rbo- 
iSTxa.  Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  inspection  at  the  08M 
Central  Office.  DA  Department  of 
the  Interior.  South  Interior  Bldg.  1951 
Constitution  Ave..  NW..   Washington. 


D.C.  20240.  at  each  08M  Regional 
Office.  District  Office,  and  Field 
Office  and  at  the  Central  Office  of  the 
applicable  State  regtilatory  authority, 
if  any.  Copies  of  the  publications  may 
also  be  obtained  by  writing  to  the 
above  locations.  Copies  of  these  publi- 
cations will  also  be  on  file  for  public 
Inspection  at  the  Pbwkal  Rbcistcs  Li- 
brary, 1100  L'  St..  N.W.  Washington. 
D.C.  Incorporation-by-reference  provi- 
sions have  been  approved  by  the  EM- 
rector  of  the  Pbdbbal  Rsgistsb  Febru- 
ary 7,  1979.  The  Director's  approval  of 
this  Incorporation  by  reference  ex- 
pires on  Feb.  7.  1980. 

(6)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  impoundment  will  be  suit- 
able for  the  approved  poetminlng  land 
uae. 

(b)  Temporary  impoundments  of 
water  in  which  the  water  is  Impound- 
ed in  a  dajn  shall  meet  the  require- 
menU  of  30  CFR  817.46<eHu). 

(cY  Excavations  that  will  impound 
water  during  or  after  the  mining  oper- 
ation shall  have  perimeter  slopes  that 
are  stable  and  shall  not  be  steeper 
than  Ixr.lh.  Where  surface  runoff 
enters  the  Impoundedment  area,  the 
side  slope  shall  be  protected  against 
erosion. 

(d)  Sope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site  and  sediment  control  meas- 
ures shall  be  required  where  necessary 
to  reduce  the  sediment  leaving  the 
site. 

(e)  All  embankments  of  temporary 
and  permanent  impoundments,  and 
the  sixrroundlng  areas  and  diversion 
ditches  disturbed  or  created  by  con- 
struction, shall  be  graded,  fertilised, 
seeded,  and  mulched  to  comply  withv^ 
the  requiremenU  of  30  CFR  017.111-  \ 
817.117  immediately  after  the  embank-  j^ 
ment  is  completed,  provided  that  the 
active,  upstream  face  of  the  embank- 
ment where  water  will  be  impounded 
may  be  riprapped  or  otherwise  stabi- 
lized. Areas  in  which  the  vegetation  is 
not  successful  or  where  rills  and  gul- 
lies develop  shall  be  repaired  and  reve- 
getated  to  comply  with  the  require- 
ments of  30  CFR  817.106  and  30  CFR 
817.111-817.117. 

(f)  AU  dams  and  embankments  meet- 
ing the  size  or  other  criteria  of  30  CPR 
77.2 16< a)  shall  be  routinely  inspected 
by  a  qualified  registered  professional 
engineer,  or  by  someone  under  the  su- 
pervision of  a  qxialified  registered  pro- 
fessional engineer,  in  accordance  with 
30  CFR  77.216-3. 

(g)  All  dams  and  embankments  shall 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 
shall  be  cut  where  necessary  to  facili- 
tate inspection  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  materials  present  on  the 
surface,  other  than  material  such  as 


mulch  or  dry  vegetation  used  for  sur- 
face stability,  shall  be  removed  and  all 
other  appropriate  maintenance  proce- 
dures followed. 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  crite- 
ria of  30  CPR  77.216(a)  shall  be  certi- 
fied to  the  regulatory  authority  by  a 
qualified  registered  professional  engi- 
neer, inunediately  after  construction 
and  annually  thereafter,  as  having 
been  constructed  and/or  maintained 
to  comply  with  the  requirements  of 
this  Section.  All  dams  and  embank- 
ments that  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that 
all  cotil  pnxsesslng  waste  dams  and  em- 
banlunents  covered  by  30  CPR  817.91- 
817.93  shaU  be  certified  by  a  qualified 
registered  professional  engineer.  Certi- 
fication reports  shall  include  state- 
ments on— 

( 1 )  Existing  and  required  monitoring 
procedures  and  Instnrnientation; 

(2)  The  design  depth  and  elevation 
of  any  Impounded  waters  at  the  time 
of  the  Initial  certification  report  or 
the  average  and  maximum  depths  and 
elevations  of  any  Impounded  waters 
over  the  past  year  for  the  annual  cer- 
tification reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occurring  in  the  con- 
struction material  up  to  the  date  of 
the  initial  certification  or  over  the 
past  year  for  the  annual  certification 
reports:  and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(i)  Plans  for  any  enlargement,  reduc- 
tion In  size,  reconstruction,  or  other 
modification  of  dams  or  impound- 
ments shall  be  submitted  to  the  regu- 
latory authority  and  shall  comply  with 
the  requirements  of  this  Section. 
Elxcept  where  a  modification  is  re- 
qulreid  to  eliminate  an  emergency  con- 
dition constituting  a  hazard  to  public 
health,  safety,  or  the  environment, 
the  regulatory  authority  shall  approve 
the  plans  before  modification  begins. 

J  817.50    Hydrologic  balance:  Underground 
Mine  Entry  and  Acceu  Discharges. 

(a)  Surface  entries  and  accesses  to 
underground  workings.  Including  adits 
and  slopes,  shall  be  located,  designed, 
constructed,  and  utilized  to  prevent  or 
control  gravity  discharge  of  water 
from  the  mine. 

(b)  Gravity  discharge  of  water  from 
an  underground  mine,  other  than  a 
drift  mine  subject  to  Paragraph  (c)  of 
this  Section,  may  be  allowed  by  the 
regulatory  authority.  If  it  is  demon- 
strated that— 

(IKi)  The  discharge,  without  treat- 
ment, satisfies  the  water  effluent  limi- 
tations of  30  CPR  817.42  and  all  appli- 


cable State  and  Federal  water  quality 
standards;  and 

(11)  That  discharge  will  result  in 
changes  in  the  prevailing  hydroiogic 
balance  that  are  minimal  and  ap- 
proved postminlng  land  uses  will  not 
be  adversely  affected;  or, 

(2Ki)  The  discharge  is  conveyed  to  a 
treatment  facility  in  the  permit  area 
In  accordance  with  Section  817.42(a); 

(11)  All  water  from  the  underground 
mine  discharged  from  the  treatment 
facility  meets  the  effluent  limitations 
of  Section  817.42  and  all  other  applica- 
ble State  and  Federal  statutes  and  reg- 
ulations: and 

(ill)  Consistent  maintenance  of  the 
treatment  facility  wiU  oociu-  through- 
out the  the  anticipated  period  of  grav- 
ity discharge. 

(c)  Notwithstanding  anything  to  the 
contrary  in  Paragraphs  (a)  and  (b)  of 
this  Section,  for  a  drift  mine  first  used 
after  the  Implementation  of  a  State, 
Federal,  or  Federal  lands  program  and 
located  in  acid-producing  or  iron-pro- 
ducing coal  seams,  surface  entries  and 
accesses  shall  be  located  In  such  a 
manner  as  to  prevent  any  gravity  dis- 
charge from  the  mine. 

S817.U    Hydroiogic  balance:  Surface  and 
ground  wmter  monitoring. 

(a)  Ground  u>ater. 

(1)  Ground  water  levels,  infiltration 
rates,  subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored  in  a 
manner  approved  by  the  regulatory 
authority,  to  determine  the  effects  of 
underground  mining  activities  on  the 
recharge  capacity  of  reclaimed  lands 
and  on  the  quantity  and  quality  of 
water  In  ground  water  systems  in  the 
mine  plan  and  adjacent  areas. 

(2)  When  underground  mining  activ- 
ities may  affect  ground  water  systems 
which  serve  as  aquifers  which  signifi- 
cantly ensiire  the  hydroiogic  balance 
of  water  use  either  on  or  off  the  mine 
plan  area,  ground  levels  and  ground 
water  quality  shall  be  periodically 
monitored.  Monitoring  shall  Include 
measurements  from  a  sufficient 
nimiber  of  wells  and  mineralogies  and 
chemical  analyses  of  aquifer,  overbur- 
den, and  spoil  that  are  adequate  to  re- 
flect changes  In  ground  water  quantity 
and  quality  resulting  from  those  activ- 
ities. Monitoring  shall  be  adequate  to 
plan  for  modification  of  the  under- 
ground mining  activities  if  necessary 
to  minimize  disturbance  to  the  prevail- 
ing hydroiogic  balance. 

(3)  As  specified  and  approved  by  the 
regulatory  authority,  the  person  who 
conducts  the  underground  mining  ac- 
tivities shall  conduct  additional  hydro- 
logic  tests,  including  drilling,  infiltra- 
tion tests  and  aquifer  tests,  and  the  re- 
sults shall  be  submitted  to  the  regula- 
tory authority  to  demonstrate  compli- 


ance with  Section  817.50  and  this  Sec- 
tion, 
(b)  Surface  water. 

(1)  Surface  water  monitoring  shall 
be  conducted  in  accordance  with  the 
monitoring  program  submitted  under 
30  CPR  784.14(bM3)  and  approved  by 
the  regulatory  authority.  The  regula- 
tory authority  shall  determine  the 
nature  of  data,  frequency  of  collection, 
and  reporting  requirements.  Monitor- 
ing shall— 

(i)  Be  adequate  to  measure  accurate- 
ly and  record  water  quantity  and  qual- 
ity of  discharges  from  the  permit  area: 

(11)  All  cases  In  which  analytical  re- 
sults of  the  sample  collections  indicate 
noncompliance  with  a  permit  condi- 
tion or  applicable  standard  has  oc- 
curred shaU  result  In  the  person  who 
conducts  underground  mining  activi- 
ties notifying  the  regulatory  authority 
within  5  days.  Where  a  National  Pol- 
lutant Discharge  EH^imlnation  System 
(NPDES)  permit  effluent  limitation 
noncompliance  has  (xxnirred,  the 
person  who  conducts  the  undergroimd 
mining  activities  shall  forward  the 
analytic  results  concurrently  with  the 
written  notice  of  non-compliance. 

(ill)  Result  In  quarterly  reports  to 
the  regulatory  authority,  to  Include 
analsrtical  results  from  each  sample 
taken  during  the  quarter.  Any  sample 
results  which  indicate  a  permit  viola- 
tion will  be  reported  Immediately  to 
the  regtilatory  authority.  In  those 
cases  where  the  discharge  for  which 
water  monitoring  reports  are  required 
is  also  subject  to  regulation  by  a 
NPDES  permit  issued  under  the  Clean 
Water  Act  of  1977  (30  U.S.C.  Sec.  1251- 
1378)  and  where  such  permit  includes 
provisions  for  equivalent  reporting  re- 
quirements and  requires  filing  of  the 
water  monitoring  reports  within  90 
days  or  less  of  sample  collection,  the 
following  alternative  procedure  shall 
be  used.  The  person  who  conducts  the 
underground  mining  activities  shall 
submit  to  the  regulatory  authority  on 
the  same  time  schedule  as  required  by 
the  NPDES  permit,  or  within  90  days 
following  sample  collection,  whichever 
is  earlier,  either— 

(A)  A  copy  of  the  completed  report- 
ing form  filed  to  meet  NPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  State  or 
Federal  government  official  with 
whom  the  reporting  form  was  filed  to 
meet  NPDES  permit  requirements  and 
the  date  of  filing. 

(2)  Surface  water  flow  and  quality. 
Including  discharges  to  surface  waters 
from  the  permit  area,  and  receiving 
waters,  shall  continue  to  be  monitored 
after  both  the  cessation  of  use  of  un- 
derground mine  workings  and  after 
surface  disturbed  areas  have  been  re- 
graded  and  stabilized  according  to  this 
Part.  Data  from  this  monitoring  may 
be  used  to  demonstrate  that  the  qual- 
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Ity  and  quantity  of  runoff  without 
treatment  U  oonslstent  with  the  re- 
quirement of  thix  Part  to  minimize  dis- 
turbance to  the  prevallins  hydroloek; 
balance  and  to  attain  the  approved 
postmlnlng  land  uae.  These  data  may 
also  provide  a  baals  for  approval  by 
the  regulatory  authority  for  removal 
of  water  quality  or  flow  control  aya- 
tenu. 

(3)  Equipment,  structures,  and  other 
devices  necessary  to  measure  and 
sample  accurately  the  quality  and 
quantity  of  surface  water  discharges 
from  the  surface  disturbed  area  and 
from  underground  mine  workings 
shall  be  properly  installed,  main- 
tained, and  operated  and  shall  be  re- 
moved when  no  longer  required. 

9  817^    Hydrologic   balaMc:  Traufer  at 
wdla. 

(a)  An  exploratory  or  monitoring* 
well  may  only  be  transferred  by  the 
person  who  conducts  underground 
mining  turtivltles  for  further  use  as  a 
water  well  with  the  prior  approval  of 
the  regulatory  authority.  That  penoo 
and  the  sxirface  owner  of  the  landi 
where  the  well  is  located  shall  Jointly 
submit  a  written  request  to  the  reg\il&- 
tory  authority  for  that  approvaL 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall— 

(1)  Asstmie  primary  liability  for 
damages  to  persons  or  property  from 
the  weU: 

(2)  Plug  the  well  when  necessary, 
but  In  no  case  later  than  abandonment 
of  the  well;  and 

(3)  Assume  primary  responsibility 
for  compliance  with  Sections  817.13- 
817.15  with  respect  to  the  well. 

(c)  Upon  an  approved  transfer  of  a 
well,  the  transferor  shall  be  secondar- 
ily liable  for  the  transferee's  obliga- 
tions imder  Paragraph  (b)  of  this  Sec- 
tion, until  release  of  the  bond  or  other 
equivalent  guarantee  required  by  Sub- 
chapter J  for  the  area  in  which  the 
well  is  located. 

9  817.54     Hydrologic  balance:  Water  righU 
and  replacement. 

Any  person  who  conducts  under- 
ground mining  activities  shall  replace 
the  water  supply  of  an  owner  of  inter- 
est in  real  property  who  obtains  all  or 
part  of  his  or  her  supply  of  water  for 
domestic,  agricultural,  industrial,  or 
other  legitimate  use  from  an  under- 
ground or  surface  source,  where  the 
water  supply  has  been  affected  by  con- 
tamination, diminution,  or  interrup- 
tion proximately  resulting  from  the 
underground  mining  activities. 

9  817.55     Hydrologic  bnlance:  ENwIuugc  of 
water  into  an  underfround  mine 

Water  from  the  surface  or  from  an 
underground  mine  shall  not  be  divert- 
ed or  discharged  into  other  under- 
ground   mine    workings,    unless    the 
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person  who  conducts  the  underground 
mining  activities  demonstrates  to  the 
regulatory  authority  that  the  dis- 
charge will— 

(a)  Abate  water  pollution  or  other- 
wise eliminate  public  hazards  resulting 
from  underground  mining  activities: 

(b>  Be  discharged  as  a  controlled 
flow. 

(c)  MeeU  the  effluent  limitations  of 
Section  817.42  for  pH  and  total  sus- 
pended solids,  except  that  the  pH  and 
total  suspended  solid  limitations  may 
be  exceeded,  if  approved  by  the  regu- 
latory authority  and  Is  limited  to  — 

(1)  Coal  processing  waste: 

(2)  Underground  mine  development 


(3)  Ply  ash  from  a  coal-fired  facility: 

(4)  Sludge  from  an  acid  mine  drain- 
age treatment  facility: 

(5)  Flue  gas  desulfurlzatlon  sludge: 
or 

(6)  Inert  materials  used  for  stabiliz- 
ing underground  mines: 

(d)  Continue  as  a  controlled  and 
identifiable  flow  and  is  ultimately 
treated  by  an  existing  treatment  faclli- 

tr. 

(e)  In  any  event,  the  discharge  from 
tmderground  mines  to  surface  waters 
will  not  cause,  result  in.  or  contribute 
to  a  violation  of  applicable  water  qual- 
ity standards  or  effluent  llmitatloiu; 

(f)  Minimizes  disturbance  to  the  hy- 
drologic balance:  and 

(g)  Meets  with  the  approval  of  the 
Mine  Safety  and  Health  Administra- 
tion. 

9  817.5<  Hydrologic  balmnce:  Poatminlng 
rehabilitation  of  tedlmentation  ponds, 
dlTeraiona.  impoundments,  and  treat- 
ment facilities. 

Before  abandoning  the  permit  area, 
the  person  who  conducts  the  under- 
ground mining  activities  shall  ren- 
ovate all  permanent  sedimentation 
ponds,  diversions,  impoundments  and 
treatment  facilities  to  meet  criteria 
specified  In  the  detailed  design  plan 
for  the  permanent  structures  and  Im- 
poundments. 


balance:       Stream 


9  817.57     Hydrologic 
buffer  xones. 

(a)  No  surface  area  within  100  feet 
of  a  perennial  stream  or  a  stream  with 
a  biological  community  determined  ac- 
cording to  Paragraph  (o  below  shall 
be  disturbed  by  surface  operations  and 
facUiUes,  except  in  accordance  with 
Sectlooa  817.43-A17.44.  unless  the  reg- 
ulatory authority  specifically  autho- 
rizes underground  mining  activities 
closer  to  or  through  such  a  stream 
upon  finding  — 

( 1 )  That  the  original  stream  channel 
will  be  restored;  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 


underground    mining    activities    shall 
not  be  adversely  affected. 

(b)  The  area  not  to  be  disturbed 
shall  be  designated  a  tnif fer  zone  and 
marked  as  specified  In  Section  817.11. 

(c)  A  stream  with  a  btological  com- 
munity shall  be  determined  by  the  ex- 
istence in  the  stream  at  any  time  of  an 
assemblage  of  two  or  more  species  of 
arthropods  or  muiluscan  animals 
which  are- 

( 1 )  Adapted  to  flowing  water  for  aO 
or  part  of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
habitat; 

(3)  Reproducing  or  can  reasonable 
be  expected  to  reprodvice  in  the  water 
body  where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at 
some  stage  or  part  of  their  life  cycle 
spent  In  the  flowing  water  habitat. 

9  817.59    Coal  recorery 

Underground  mining  activities  shall 
be  conducted  so  as  to  maximize  the 
utilization  and  conservation  of  the 
coal,  while  utilizing  the  best  technol- 
ogy currently  available  to  maintain  en- 
vironmental integrlly.  so  that  reaffect- 
ing  the  land  In  the  future  through  sur- 
face coal  mining  operations  Is  mini- 
mized. 

9  81741     Use    of    explodTes:    General    re- 
^nlrements. 

(a)  Sections  817.61  through  817.68 
apply  only  to  surface  blasting  activi- 
ties Incident  to  underground  mining, 
including,  but  not  limited  to.  initial 
rounds  of  slopes  and  shafts. 

(b)  Each   person  who  cotKlucts  un- 
derground    mining     activities     shall    v 
comply  with  all  applicable  State  and 
Federal  laws  and  in  the  use  of  explo- 
sives. 

(c)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained, 
and  competent  persons  who  under- 
stand the  hazards  involved.  Each 
person  responsible  for  blasting  oper- 
ations shall  possess  a  valid  certifica- 
tion as  required  by  30  CPR  860. 

I817.S2     Uae     of    exploeiTes:     Preblasting 
MU-rey. 

(a)  On  the  request  to  the  regulatory 
authority  by  a  resident  or  owner  of  a 
dwelling  or  structure  that  is  located 
within  one-half  mile  of  any  surface 
blasting  activity  covered  by  Sections 
817.61-817  68.  the  person  who  conducts 
the  underground  mining  activities 
shall  promptly  conduct  a  pre-blastlng 
survey  of  the  dwelling  or  structure 
and  promptly  submit  a  report  of  the 
survey  to  the  regulatory  authority  and 
to  the  person  requesting  the  survey.  If 
a  structure  Is  renovated  or  added  to. 
subsequent  to  a  preblast  survey,  then 
upon  request  to  the  regulatory  author- 
ity a  survey  of  such  additions  and  ren- 
ovations shall  be  performed  in  accord- 
ance with  this  Section. 


(b)  The  survey  shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  preblasting  damage 
and  other  physical  factors  that  could 
reasonably  be  affected  by  the  blasting. 
Assessments  of  structures  such  as 
pipes,  cables,  transmission  lines,  and 
wells  and  other  water  systems  shall  be 
limited  to  surface  condition  and  readi- 
ly available  data.  Special  attention 
shall  be  given  to  the  preblasting  condi- 
tion of  wells  and  other  water  systems 
used  for  human,  animal,  or  agricultur- 
al purposes  and  to  the  quantity  and 
quality  of  the  water. 

(c)  A  written  report  of  the  stirvey 
shall  be  prepared  and  signed  by  the 
person  who  conducted  the  survey.  The 
report  may  Include  recommendations 
of  any  special  conditions  or  proposed 
adjustments  to  the  blasting  pnx;edure 
which  should  be  Incorporated  Into  the 
blasting  plan  to  prevent  damage. 
Copies  of  the  report  shall  be  provided 
to  the  person  requesting  the  survey 
and  to  the  regulatory  authority.  If  the 
person  requesting  the  survey  disagrees 
with  the  results  of  the  survey,  he  or 
she  may  notify.  In  writing,  both  the 
permittee  and  the  regulatory  authori- 
ty of  the  specific  areas  of  disagree- 
ment. 

9817.(5    Use  of  exploaires:  Surface  Mast- 
ing requirements. 

(a)  A  resident  or  owner  of  a  dwelling 
or  structure  that  is  located  within  one- 
half  mile  of  any  area  affected  by  sur- 
face blasting  activities  shall  be  noti- 
fied approximatAy  24  hours  prior  to 
any  surface  blasting  event. 

(b)  All  blasting  shall  be  conducted 
between  stinrise  and  sunset. 

(1)  The  regulatory  authority  may 
specify  more  restrictive  time  periods, 
based  on  public  requests  or  other  rele- 
vant information  according  to  the 
need  to  adequately  protect  the  public 
from  adverse  noise. 

(2)  Blasting  may.  however,  be  con- 
ducted between  svmset  and  sunrise  If: 

(1)  a  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoid- 
able hazardous  condition  and  cannot 
be  delayed  until  the  next  day  because 
a  potential  safety  hazard  would  result 
that  cannot  be  adequately  mitigated: 

(ii)  In  addition  to  the  required  warn- 
ing signals,  oral  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(Hi)  a  complete  written  report  of 
blasting  at  night  Is  filed  by  the  person 
conducting  the  surface  blasting  activi- 
ties with  the  regulatory  authority  not 
later  than  3  days  after  the  night  blast- 
ing. The  report  shall  include  a  descrip- 
tion in  detail  of  the  reason  for  the 
delay  in  blasting  including  why  the 
blasting  could  not  be  held  over  to  the 
next  day,  when  the  blast  was  actually 
conducted,  the  warning  notices  given. 


RULES  AND  REOULATIONS 

and  a  copy  of  the  blast  report  required 
by  Section  817.68. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from 
the  point  of  the  blast  shall  be  given. 
Each  person  within  the  permit  area 
and  each  person  who  resides  or  regu- 
larly works  within  one-half  mile  of  the 
permit  area  shall  be  notified  of  the 
meaning  of  the  signals  through  appro- 
priate Instructions.  These  instructions 
shall  be  periodically  delivered  or  oth- 
erwise communicated  in  a  manner 
which  can  reasonably  be  expected  to 
inform  such  persons  of  the  meaning  of 
the  signals.  Each  person  who  conducts 
surface  blasting  Incident  to  under- 
ground mining  activities  shall  main- 
tain signs  In  accordance  with  Section 
817.11(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shaU  be  regu- 
lated to  protect  the  public  and  live- 
stock. Access  to  the  area  shall  be  con- 
trolled to  prevent  the  presence  of  live- 
stock or  unauthorized  personnel 
during  blasting  until  an  authorized 
representative  of  the  person  who  con- 
ducts the  underground  mining  activi- 
ties has  reasonably  determined  — 

(1)  That  no  unusual  circumstances, 
such  as  imminent  slides  or  undetonat- 
ed  charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  re- 
sumed. 

(e)  (1)  Airblast  shall  be  controlled  so 
that  It  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school,  church,  or  commer- 
cial or  institutional  building,  unless 
such  structure  is  owned  or  leased  by 
the  person  who  conducts  the  under- 
ground mining  activities  and  is  not 
leased  to  any  other  person.  If  a  build- 
ing owned  by  the  person  conducting 
the  underground  mining  activities  is 
leased  to  another  person,  the  lessee 
may  sign  a  waiver  relieving  the  opera- 
tor from  meeting  the  alrblast  limita- 
tions of  this  paragr^h. 


Lower  nvqueacy  Limtt  of  MsThniim 

Measurtnc  System.  Hs  <   ±  I  dB)      Level  tn  dB 


0.1  Hs  or  lower  —  fUt  response 
3  Hz  or  lower  —  Oat  response, 
0  Hz  or  lower  —  flat  respoose 
C-welshied,  slow  respooie . 


(2)  In  aU  cases  except  the  C-weight- 
ed.  slow  response,  the  measuring  sys- 
tems used  must  have  a  flat  frequency 
response  of  at  least  200  Hz  at  the 
upper  end.  The  C-weighted  shall  be 
measured  with  a  Type  1  sound  level 
meter  that  meets  the  standard  ANSI 
81.4-1971  specifications. 

The  ANSI  81.4-1971  is  hereby  incor- 
porated by  reference  as  It  exists  on  the 
date  of  adoption  of  this  Part.  Notices 
of  changes  made  to  this  pulication  wiU 
be  periodically  published  by  06M  in 
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the  FcDERAi.  Register.  ANSI  Sl.4-1971 
is  on  file  and  available  for  Inspection 
at  the  OSM  Central  Office,  UJS.  De- 
partment of  the  Interior,  South  Interi- 
or Building,  Washington,  D.C.  20240. 
at  each  OSM  Regional  Office,  District 
Office,  and  Field  Office  and  at  the 
central  office  of  any  applicable  State 
regulatory  authority.  Copies  of  this 
publication  may  also  be  obtained  by 
writing  to  the  above  locations.  A  copy 
of  this  publication  will  also  be  on  file 
for  public  Inspection  at  the  Federal 
Register  Library,  1100  'L'  St..  N.W., 
Washington.  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Federal  Register  February  7.  1979. 
The  Director's  approval  of  this  incor- 
poration by  reference  expires  on  Feb- 
ruary 7,  1980. 

(3)  The  person  who  conducts  blast- 
ing may  satisfy  the  provisions  of  this 
Section  by  meeting  any  one  of  the 
four  specifications  in  the  chart  in 
paragraph  (e)(1)  of  this  Section. 

(4)  The  regulatory  authority  may  re- 
quire an  alrblast  measurement  of  any 
or  all  blasts,  and  may  specify  the  loca- 
tion of  such  measurements. 

(f )  Except  where  lesser  distances  are 
approved  by  the  regulatory  authority 
based  upon  a  preblasting  survey,  seis- 
mic investigations,  or  other  appropri- 
ate investigations,  blasting  shall  not  be 
conducted  within  — 

(1)  1.000  feet  of  any  building  used  as 
a  dwelling,  school,  church,  hospital,  or 
nursing  facility;  and 

(2)  500  feet  of  facilities  including, 
but  not  limited  to,  disposal  weUs,  pe- 
troleum or  gas-8torage  facilities,  mu- 
nicipal wat^-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  oil-col- 
lection lines,  or  water  and  sewage 
lines. 

(g)  Flyrock,  including  blasted  mate- 
rial traveling  along  the  ground,  shall 
not  be  cast  from  the  blasting  vicinity 
more  than  half  the  distance  to  the 
nearest  dwelling  or  other  occupied 
structure  and  in  no  case  t>eyond  the 
line  of  property  owned  or  leased  by 
the  permittee,  or  beyond  the  area  of 
regulated  access  required  under  para- 
graph (d)  of  this  Section. 

(h)  Blasting  shall  be  conducted  to 
prevent  Injury  to  persons,  damage  to 
public  or  private  proi>erty  outside  the 
permit  area,  adverse  Impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
ground  or  surface  waters  outside  the 
permit  area. 

(1)  In  all  blasting  operations,  except 
as  otherwise  authorized  In  this  Sec- 
tion, the  maximum  peak  particle  ve- 
locity shall  not  exceed  1  inch  per 
second  at  the  location  of  any  dwelling, 
public  building,  school,  church,  or 
commercial  or  Institutional  building. 
Peak  particle  velocities  shall  be  re- 
corded in  3  mutually  perpendicular  di- 
rections. The  maximum  peak  particle 
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velocity  shAll  be  the  l&rgest  of  any  of 
the  three  measurements.  The  reinUa- 
tory  authority  may  reduce  the  maxi- 
mum peak  particle  velocity  allowed.  If 
it  determines  that  a  lower  standard  is 
required  because  of  density  of  popula- 
tion or  land  use.  age  or  type  of  struc- 
ture, geology  or  hydrology  of  the  area, 
frequency  of  blasts,  or  other  factors. 

(J)  If  blasting  is  conducted  to  pre- 
vent adverse  impacts  on  any  under- 
ground mine  and  changes  In  the 
course,  channel,  or  availability  of 
ground  or  surface  water  outside  the 
permit  area,  then  the  maximum  peak 
particle  velocity  limitation  of  Para- 
graph (1)  of  this  Section  shall  not 
apply  at  the  following  locations. 

(1)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  not  leased  to  another  party. 

(2)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  leased  to  another  party.  If  a  writ- 
ten waiver  by  the  leasee  i«  submitted 
to  the  regiilatory  authority  prior  to 
blasting. 

(k)  An  equation  for  determining  the 
maximum  weight  of  explosives  that 
can  be  detonated  within  any  8-mllllsec- 
ond  period  is  In  Paragraph  (1)  of  this 
Section.  If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the 
peak  particle  velocity  shall  be  deemed 
to  be  within  the  l-lnch-per-second 
limit. 

(IKI)  The  maxlmiim  weight  of  explo- 
sives to  be  detonated  within  any  S-mll- 
llsecond  period  may  be  determined  by 
the  formula  W^=(D/«0)'  wha«1F  -  the 
maximum  weight  of  exploatves.  In 
pounds,  that  can  be  detonated  In  any 
8-mllllsecond  period,  and  D  -  the  dis- 
tance. In  feet,  from  the  blast  to  the 
nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building. 

(2)  For  distances  between  300  and 
5.000  feet,  solution  of  the  equation  re- 
sults In  the  following  maximum 
weight: 
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9  817.67     I'm  of  explootres:  S«i*mofr«phic 
meaaurenicnts. 

(a)  Where  a  seismograph  is  used  to 
monitor  the  velocity  of  ground  motion 
and  the  peak  particle  velocity  limit  of 
1  Inch  per  second  is  not  exceeded,  the 
equation  in  Section  817.65(1)  need  not 
be  used.  If  that  equation  Is  not  used 
by  the  person  conducting  underground 
mining  activities,  a  seiamographlc 
record  shall  be  obtained  for  each  shot. 

(b)  The  use  of  a  modified  equation 
from  that  specified  In  Section 
817.85<1),  to  determine  maximum 
weight  of  explosives  per  delay  for 
blasting  operations  at  a  particular  site, 
may  be  approved  by  the  regulatory  au- 
thority, on  receipt  of  a  petition  accom- 
panied by  reports  including  seismo- 
graph records  of  test  blasting  on  the 
site.  In  no  case  shall  the  regulatory 
authority  approve  the  use  of  a  modl- 
fled  equation  where  the  peak  particle 
velocity  of  1  inch  per  second  required 
In  Section  817.65(1)  would  be  exceeded. 

(c)  The  regulatory  authority  may  re- 
quire a  seismograph  record  of  any  or 
all  blasts  and  may  specify  the  location 
at  which  such  measurements  are 
taken. 

{817.M    Dae    of    exptocives:     R«corda    of 
Masting  opcnUiofM. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be  availa- 
ble for  Inspection  by  the  regulatory 
authority  and  the  public  on  request. 
The  record  shall  contain  the  following 
data: 

(a)  Name  of  the  operator  conducting 
the  blast. 

(b)  Location,  date,  and  time  of  blast. 

(c)  Name,  signature,  and  license 
number  of  blaster-ln-charge. 

(d)  Direction  and  distance,  in  feet,  to 
the  nearest  dwelling,  school,  church, 
or  conunerclal  or  Insltutlonal  building 
either— 

(1)  Not  located  in  the  permit  area:  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  underground 
mining  activities. 

(e)  Weather  conditions.  Including 
temperature,  wind  direction,  and  ap- 
proximate velocity. 

(f)  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(1)  Types  of  explosives  used. 

(J)  Total  weight  of  explosives  used. 


(k)  Maximum  weight  of  explosives 
detonated  within  any  8-mllllsecond 
period. 

(1)  Maximum  number  of  holes  deto- 
nated within  any  8-mllll8econd  period. 

(m)  Initiation  system. 

(n)  Type  and  length  of  stemming. 

(0)  Mats  or  other  protections  used, 
(p)   Type   of   delay    detonator   and 

delay  periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blast- 
ing crew. 

(8)  Selsmographic  records,  where  re- 
quired. Including  the  calibration  signal 
of  the  gain  setting  and  — 

(1)  Seismograph  reading.  Including 
exact  location  of  seismograph  and  Its 
distance  from  the  blast; 

(2)  Name  of  the  person  taking  the 
seismograph  reading;  and 

(3)  Name  of  person  and  firm  analyz- 
ing the  seismograph  record. 

\  817.71  Diapocal  of  underground  develop- 
ment waste  and  exccaa  ■poll:  General 
requirement*. 

(a)  Underground  development  waste 
and  spoil  not  required  to  achieve  the 
approximate  original  contour  and 
which  is  not  used  as  backfill  shall  be 
hauled  or  conveyed  to  and  placed  in 
designated  disposal  areas  within  a 
permit  area  if  the  disposal  areas  are 
authorized  for  such  purposes  In  the 
approved  permit  application  in  accord- 
ance with  Sections  817.71-817.74.  The 
material  shall  be  placed  in  a  controlled 
manner  to  ensure— 

( 1 )  That  leachate  and  surface  runoff 
from  the  fill  will  not  degrade  surface 
or  ground  waters  or  exceed  the  efflu- 
ent limitations  of  Section  817.42; 

(2)  StabUlty  of  the  fill;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for  recla- 
mation and  revegetation  compatible 
with  the  natural  surroundings. 

(b)  The  fill  shall  he  designed  using 
recognized  professional  standards,  cer- 
tif led  by  a  registered  professional  engi- 
neer, and  approved  by  the  regulatory 
authority. 

(c)  All  vegetative  and  organic  materi- 
als shall  be  removed  from  the  disposal 
area  and  the  topsoil  shall  be  removed, 
segregated  and  stored  or  replaced  in 
accordance  with  Sections  817.21- 
817.25.  If  approved  by  the  regulatory 
authority,  organic  material  may  be 
used  as  mulch  or  may  be  Included  in 
the  topsoil  to  control  erosion,  promote 
growth  of  vegetation,  or  Increase  the 
moisture  retention  of  the  soil. 

(d)  Slope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site.  Diversion  design  shall  con- 
form with  the  requirements  of  Section 
816.43.  All  disturbed  areas,  including 
diversion  ditches  that  are  not  rip- 
rapped,  shall  be  vegetated  upon  com- 
pletion of  construction. 


(e)  The  disposal  areas  shall  be  locat- 
ed on  the  most  moderately  sloping  and 
naturally  stable  areas  available  as  ap- 
proved by  the  regulatory  authority.  U 
such  placement  provides  additional 
stability  and  prevents  mass  movement, 
fill  materials  suitable  for  disposal  shall 
be  placed  upon  or  above  a  natural  ter- 
race, bench,  or  berm. 

(f )  The  fill  materials  shall  be  hauled 
or  conveyed  and  placed  in  horizontal 
lifts  in  a  controlled  manner,  concur- 
rently compacted  as  necessary  to 
ensure  mass  stability  and  prevent 
mass  movement,  covered,  and  graded 
to  allow  surface  and  sub-s\irf ace  drain- 
age to  be  compatible  with  the  natural 
surroundings  and  ensure  a  long  term 
static  safety  factor  of  1.5. 

(g)  The  final  configtiratlon  of  the  fill 
must  be  suitable  for  postmlnlng  land 
uses  approved  in  accordance  with  Sec- 
tion 817.133.  except  that  no  depres- 
sions or  impoundments  shall  be  al- 
lowed on  the  completed  fill. 

(h)  Terraces  may  be  utilized  to  con- 
trol erosion  and  enhance  stability  if 
approved  by  the  regulatory  authority 
and  consistent  with  Section  817.102(b). 

(1)  Where  the  slope  in  the  disposal 
area  exceeds  lr:2.8A  (36  percent),  or 
such  lesser  slope  as  may  be  designated 
by  the  regulatory  authority  based  on 
\ocaA  conditions,  keyway  cuts  (excava- 
tions to  stable  bedrock)  or  rock  toe 
buttresses  shall  be  constructed  to  sta- 
bUlze  the  fill.  Where  the  toe  of  the 
spoil  rests  on  a  downslope,  stability 
analyses  shall  be  performed  in  accord- 
ance with  Section  784.19  to  determine 
the  size  of  the  rock  toe  buttresses  or 
keyway  cuts. 

(J)  The  fill  shall  be  Inspected  for  sU- 
Wllty  by  a  registered  engineer  or  other 
qualified  professional  specialist  experi- 
enced in  the  construction  of  earth  and 
rockfiU  embankments  at  least  quarter- 
ly throughout  construction,  and 
during  the  following  critical  construc- 
tion periods:  (1)  removal  of  all  organic 
material  and  topsoil.  (2)  placement  of 
underdrainage  systems,  (3)  installation 
of  surface  drainage  systenu.  (4)  place- 
ment and  compaction  of  fill  materials, 
and  (5)  revegetation.  The  registered 
engineer  or  other  qualified  profession- 
al specialist  shall  provide  to  the  regu- 
latory authority  a  certified  report 
within  2  weeks  after  each  inspection 
that  the  fill  has  been  constructed  as 
specified  in  the  design  approved  by 
the  regulatory  authority.  A  copy  of 
the  report  shall  be  retained  at  the 
minesite. 

(k)  Coal  processing  waste  shall  not 
be  disposed  of  in  valley  or  head-of- 
hoUow  fills  and  may  only  be  disposed 
of  with  underground  development 
waste,  or  in  other  excess  spoil  fills,  if 
such  waste  Is— 

(1)  Placed  in  accordance  with  Sec- 
Uon  817.85: 
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(2)  Demonstrated  to  be  non-toxic 
and  non-acid  forming;  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  fill. 

(1)  If  the  disposal  area  contains 
springs,  natural  or  manmade  water- 
courses, or  wet  weather  seeps,  an  un- 
derdrain  system  consisting  of  durable 
rock  shall  be  constructed  from  the  wet 
areas  In  a  manner  that  prevents  infil- 
tration of  the  water  into  the  spoil  ma- 
terial. The  underdrain  system  shall  be 
protected  by  an  adequate  filter  and 
shall  be  designed  and  constructed 
using  standard  geotechnlcal  engineer- 
ing methods. 

(m)  The  foundation  and  abutments 
of  the  fill  shall  be  stable  under  all  con- 
ditions of  construction  and  operation. 
Sufficient  foundation  investigations 
and  laborator}'  testing  of  foimdation 
materials  shall  be  performed  in  order 
to  determine  the  design  requirements 
for  stability  of  the  foundation.  Analy- 
ses of  foundation  conditions  shall  in- 
clude the  effect  of  underground  mine 
workings,  if  any,  upon  the  stability  of 
the  structure. 

(n)  Underground  development  waste 
and  excess  spoil  may  be  returned  to 
underground  workings  only  in  accord- 
ance with  the  disposal  plans  submitted 
under  80  CPR  784.25  and  approved  by 
the  regulatory  authority  and  MSHA. 

S  817.72  DIspouJ  of  underground  derelop- 
■WBt  waste  and  excoo  spoil:  Valley 
fllla 

Valley  fills  shall  meet  all  of  the  re- 
quirements of  Section  817.71  and  the 
additional  requirements  of  this  Sec- 
tion. 

(a)  The  fill  shaU  be  designed  to 
attain  a  long  term  static  factor  of 
safety  of  1.5,  based  upon  data  obtained 
from  subsvirface  exploration,  geotech- 
nlcal testing,  foundation  design,  and 
accepted  engineering  analyses. 

(b)  A  sub-drainage  system  for  the  fUl 
shall  be  constructed  in  accordance 
with  the  following: 

(1)  A  system  of  underdralns  con- 
structed of  durable  rock  shall  meet 
the  requirements  of  Paragraph  (b)(4) 
of  this  Section  and: 

(i)  Be  installed  along  the  natural 
drainage  system; 

(ii)  Extend  from  the  toe  to  the  head 
of  the  f  iU;  and 

(ill)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  system  to  ensure  the 
proper  functioning  of  the  rock  under- 
drain system  shall  be  designed  and 
constructed  using  standard  geotechnl- 
cal engineering  methods. 

(3)  In  constructing  the  tmderdrains, 
no  more  than  10  percent  of  the  rock 
may  be  less  than  12  inches  in  size  and 
no  single  rock  may  be  larger  than  25 
percent  of  the  width  of  the  drain. 
Rock  used  in  underdralns  shall  meet 
the  requirements  of  Paragraph  (bK4) 
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of  this  Section.  The  minimum  size  of 
the  main  underdrain  shall  be: 
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(4)  Underdralns  shall  consist  of  non- 
degradable,  non-acid  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  durable 
rock  that  will  not  slake  in  water  and 
will  be  free  of  coal,  clay,  or  shale. 

(c)  Underground  development  waste 
and  excess  spoil  shall  be  hauled  or 
(x>nveyed  and  placed  in  a  controlled 
manner  and  concurrently  compacted 
as  specified  by  the  regulatory  authori- 
ty, in  lifts  no  greater  than  four  feet  or 
less  if  required  by  the  regulatory  au- 
thority, to— 

(1)  Achieve  the  densities  designed  to 
ensvire  mass  stability; 

(2)  Prevent  mass  movement; 

(3)  Avoid  contamination  of  the  rock 
underdrain  or  rock  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the 
area  above  the  fill  shall  be  diverted 
away  from  the  fill  and  into  stabilized 
diversion  channels  designed  to  pass 
safely  the  runoff  from  the  100-year, 
24-hour  precipitation  event  or  larger 
event  specified  by  the  regulat(H7  au- 
thority. Surface  runoff  from  the  fill 
surface  shall  be  diverted  to  stabilized 
channels  off  the  fill  which  will  safely 
pass  nmoff  from  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
Section  817.43(f). 

(e)  The  tops  of  the  fill  and  any  ter- 
race constructed  to  stabilize  the  face 
shaU  be  graded  no  steeper  than  \vMh 
(5  percent).  The  vertical  distance  be- 
tween terraces  shall  not  exceed  50 
feet 

(f)  Drainage  shall  not  be  directed 
over  the  outslope  of  the  filL 

(g)  The  outslope  of  the  fill  chaU  not 
exceed  lr:2;t  (50  percent).  The  regula- 
tory authority  may  require  a  flatter 
slope. 

S  817.73  Disposal  of  underground  derelo^ 
ment  waste  and  exccM  spolL-  Head-oiT- 
hoUowfUls. 

EMsposal  of  underground  develop- 
ment waste  and  excess  spoil  in  the 
head-of-hoUow  fiU  shall  meet  all 
standards  set  forth  in  Sections  817.71 
and  817.72  and  the  additional  require- 
ments of  this  Section. 

(a)  The  fill  shall  be  designed  to  com- 
pletely fill  the  disposal  site  to  the  ap- 
proximate elevation  of  the  ridgellne.  A 


nOOUU,  UOISTft.  vol.  44,  Ma  9»-TUfS0AY,  MMUICN   19,  )«7« 


ROetAL  RMISTBt,  VOL.  44,  Na 


-nmOAY.  MARCH  m  ItTf 


UMI 


15434 

rock-core  chimney  drain  may  be  uti- 
lized Instead  of  the  subdraln  and  sur- 
face diversion  system  required  for 
vaUey  fills.  If  the  crest  of  the  flU  is  not 
approximately  at  the  same  elevation 
as  the  low  point  of  the  adjacent  ridge- 
llne,  the  fill  must  be  designed  as  speci- 
fied in  Section  817.72,  with  diversion 
of  runoff  around  the  fill. 

(b)  The  alternative  rock-core  chim- 
ney drain  system  shall  be  designed  and 
incorporated  into  the  construction  of 
head-of-hollow  fills  as  follows: 

( 1 )  The  fill  shall  have,  along  the  ver- 
tical projection  of  the  main  buried 
stream  channel  or  rill,  a  vertical  core 
of  durable  rock  at  least  16  feet  thick 
which  shall  extend  from  the  toe  of  the 
fill  to  the  head  of  the  fill,  and  from 
the  base  of  the  fill  to  the  surface  of 
the  fill.  A  system  of  lateral  rock  un- 
derdralns  shall  connect  this  rock  core 
to  each  area  of  potential  drainage  or 
seepage  In  the  disposal  area.  Rocks 
used  In  the  rock  core  and  underdralns 
shall  meet  the  requirements  of  Section 
817.72(b). 

(2)  A  filter  system  to  ensure  the 
proper  functioning  of  the  rock  core 
shall  be  designed  and  constructed 
using  standard  geotechnlcal  engineer- 
ing methods. 

(3)  The  grading  may  drain  surface 
water  away  from  the  outslope  of  the 
fill  and  toward  the  rock  core.  The 
maximum  slope  of  the  top  of  the  fill 
shall  be  lv:33/i  (3  percent).  Instead  of 
the  requirements  of  Section  817.71(g). 
a  drainage  pocket  may  be  maintained 
at  the  head  of  the  fill  during  and  after 
construction,  to  intercept  surface 
runoff  and  discharge  the  riinoff 
through  or  over  the  rock  drain.  If  sta- 
bility of  the  fill  is  not  impaired.  In  no 
case  shall  this  pocket  or  siunp  have  a 
potential  for  impounding  more  than 
10,000  cubic  feet  of  water.  Terraces  on 
the  fill  shall  be  graded  with  a  3-  to  5- 
percent  grade  toward  the  fill  and  a  1- 
percent  slope  toward  the  rock  core. 

(c)  The  drainage  control  system 
shall  be  capable  of  safely  passing  the 
runoff  from  a  100-year.  24-hour  pre- 
cipitation event  or  larger  event  speci- 
fied by  the  regulatory  authority. 

9  817.74  Disposal  of  underground  develop- 
ment waste  and  excess  spoil:  Durable 
rock  Alls. 

In  lieu  of  the  requirements  of  817.72 
and  817.73,  the  regulatory  authority 
may  approve  alternate  methods  for 
disposal  of  hard  rock  spoil.  Including 
fill  placement  by  dumping  in  a  single 
lift,  on  a  site  specific  basis,  provided 
the  services  of  a  registered  profession- 
al engineer  experienced  In  the  design 
and  construction  of  earth  and  rockfill 
embankments  are  utilized  and  pro- 
vided the  requirements  of  this  Section 
and  Section  817.71  are  met.  For  this 
Section,  hard  rock  spoil  shall  be  de- 
fined as  rockfill  consisting  of  at  least 
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80  percent  by  volume  of  sandstone, 
limestone,  or  other  rocks  that  do  not 
slake  In  water.  Resistance  of  the  hard 
rock  waste  or  spoil  to  slaking  shall  be 
determined  by  using  the  slake  Index 
and  slake  durability  tests  in  accord- 
ance with  guidelines  and  criteria  es- 
tablished by  the  regulatory  authority, 
(a)  Waste  or  spoil  Is  to  be  transport- 
ed and  placed  In  a  specified  and  con- 
trolled manner  which  will  ensure  sta- 
bility of  the  fill. 

(1)  The  method  of  waste  spoil  place- 
ment shall  be  designed  to  ensure  mass 
stability  and  prevent  mass  movement 
In  accordance  with  the  additional  re- 
quirements of  this  Section. 

(2)  Loads  of  noncemented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  waste  spoil  In  a 
controlled  manner  to  limit  on  a  unit 
basis  concentrations  of  noncemented 
clay  shale  and  clay  In  the  fill.  Such 
materials  wUl  comprise  no  more  than 
20%  of  the  fill  volume  as  determined 
by  tests  performed  by  a  registered  en- 
gineer and  approved  by  the  regulatory 
authority. 

(b)(1)  SUbllity  analyses  shall  be 
made  by  the  registered  professional 
engineer.  Parameters  used  in  the  sta- 
bility analyses  shall  be  based  on  ade- 
quate field  reconnaissance,  subsurface 
investigations,  including  t>orlngs.  and 
laboratory  tests. 

(2)  The  embankment  which  consti- 
tutes the  valley  fill  or  head-of-hollow 
fill  shall  be  designed  with  the  follow- 
ing factors  of  safety: 
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(c)  The  design  of  a  head-of  hollow 
fill  shall  Include  an  Internal  drainage 
system  which  will  ensure  continued 
free  drainage  of  anticipated  seepage 
from  precipitation  and  from  springs  or 
wet  weather  seeps. 

(1)  Anticipated  discharge  from 
springs  and  seeps  and  due  to  precipita- 
tion shall  be  based  on  records  and/or 
field  investigations  to  determine  sea- 
sonal variation.  The  design  of  the  In- 
ternal drainage  system  shall  be  based 
on  the  maximum  anticipated  dis- 
charge. 

(2)  All  granular  material  used  for 
the  drainage  system  shall  be  free  of 
clay  and  consist  of  durable  particles 
such  as  natural  sands  and  gravels, 
sandstone,  limestone  or  other  durable 
rock  which  will  not  slake  in  water. 

(3)  The  internal  drain  shall  be  pro- 
tected by  a  properly  designed  filter 
system. 

(d)  Surface  water  runoff  from  the 
areas  adjacent  to  and  above  the  fill 
shall  not  be  allowed  to  flow  onto  the 
fill  and  shall  be  diverted  Into  stabi- 


lized channels  which  are  designed  to 
safely  pass  the  runoff  from  a  100- year, 
24-hour  precipitation  event.  Diversion 
design  shall  comply  with  the  require- 
ments of  Section  817.43(f). 

(e)  The  top  surface  of  the  completed 
fill  shall  be  graded  such  that  the  final 
slope  after  settlement  will  be  no  steep- 
er than  lv:20h  (5  percent)  toward 
properly  designed  drainage  channels 
In  natural  ground  along  the  periphery 
of  the  fill.  Surface  runoff  from  the  top 
surface  of  the  fill  shall  not  be  allowed 
to  flow  over  the  outslope  of  the  fill. 

(f)  Surface  ninoff  from  the  outslope 
of  the  fill  shall  be  diverted  off  the  fill 
to  properly  designed  charmels  which 
will  safely  pass  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
Section  817.43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 
erosion  or  for  roads  included  in  the  ap- 
proved postmlnlng  land  use  plan.  Ter- 
races shall  meet  the  following  require- 
ments: 

(1)  The  slope  of  the  outslope  be- 
tween terrace  benches  shall  not 
exceed  li;:2^  (50  percent). 

(2)  To  control  surface  runoff,  each 
terrace  bench  shall  be  graded  to  a 
slope  of  lv.20h  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collect- 
ed by  a  ditch  along  the  intersection  of 
each  terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5 
percent  slope  toward  the  channels 
specified  in  Paragraph  (f)  above, 
unless  steeper  slopes  are  necessary  In 
conjunction  with  approved  roads. 

9  817.81     Coal     processing     waste     Itanks: 
General  requirements. 

(a)  All  coal  processing  waste  shall  be 
hauled  or  conveyed  and  placed  In  new 
and  existing  disposal  areas  approved 
by  the  regulatory  authority  for  this 
purpose.  These  areas  shall  be  within  a 
permit  area.  The  disposal  area  shall  be 
designed,  constructed  and  main- 
tained— 

(1)  In  accordance  with  Sections 
817.71  and  817.72.  this  Section,  and 
Sections  817.82-817.88;  and 

(2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a 
permit  area,  such  as  those  activities  at 
other  mines  or  abandoned  mine  waste 
piles,  may  be  disposed  of  In  the  permit 
area  only  if  approved  by  the  regula- 
tory authority.  Approval  shall  be 
based  on  a  showing  by  the  person  who 
conducts  underground  mining  activi- 
ties in  the  permit  area,  using  hydrolo- 
glc.  geologic,  geotechnlcal,  physical, 
and  chemical  analyses,  that  disposal  of 
these  materials  does  not  — 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation; 

(2)  Create  public  health  hazards:  or 


(3)  Cause  instability  in  the  disposal 
areas. 

9  817.82    Coal  processing  waste  banks:  Site 
inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  Inspected,  on  behalf  of  the 
person  conducting  underground 
mining  activities,  by  a  qualified  regis- 
tered engineer  or  other  person  ap- 
proved by  the  regulatory  authority. 

(1)  Inspections  shall  occur  at  least 
quairterly.  beginning  within  7  days 
after  preparation  of  the  disposal  area 
begins.  The  regulatory  authority  may 
require  more  frequent  Inspections 
based  upon  an  evaluation  of  the  po- 
tential danger  to  the  health  or  safety 
of  the  public  and  the  potential  harm 
to  land,  air  and  water  resources.  In- 
spections may  terminate  when  the 
coal  processing  waste  bank  has  been 
graded,  covered  In  accordance  with 
Section  817.85,  topsoll  has  been  dis- 
tributed on  the  bank  In  accordance 
with  Section  817.24,  or  at  such  a  later 
time  as  the  regulatory  authority  may 
require. 

(2)  Inspections  shall  Include  such  ob- 
servations and  tests  as  may  l>e  neces- 
sary to  evaluate  the  potential  hazard 
to  human  life  and  property,  ensure 
that  all  organic  material  and  toi>soil 
have  been  removed  and  that  proper 
construction  and  maintenance  are  oc- 
curring in  accordance  with  the  plan 
submitted  under  30  CFR  784.16-784.19 
and  approved  by  the  regulatory  au- 
thority. 

(3)  The  engineer  or  other  approved 
inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible  fac- 
tors which  could  indicate  potential 
failure,  and  the  results  of  failure  with 
respect  to  the  threat  to  human  life 
and  property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  inspection  discloses  that  a 
potential  hazard  exists,  the  regulatory 
authority  shall  be  informed  promptly 
of  the  finding  and  of  the  emergency 
procedures  formulated  for  public  pro- 
tection and  remedial  action.  If  ade- 
quate procedures  caimot  be  formulat- 
ed or  Implemented,  the  regulatory  au- 
thority shall  be  notified  Immediately. 
The  regulatory  authority  shall  then 
notify  the  appropriate  emergency 
agencies  that  other  emergency  proce- 
dures are  required  to  protect  the 
public  from  the  coal  processing  waste 
area. 

9  817.83    Coal     processing     waste     banks: 
Water  control  measures. 

(a)  A  properly  designed  sub-drainage 
system  shall  be  provided,  which 
shall- 

(1)  Intercept  all  ground  water 
sources; 

(2)  Be  protected  by  an  adequate 
filter;  and 
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(3)  Be  covered  so  as  to  protect 
against  the  entrance  of  surface  water 
or  leachate  from  the  coal  processing 
waste. 

(b)  All  stirface  drainage  from  the 
area  above  the  coal  processing  waste 
bank  and  from  the  crest  and  face  of 
the  waste  disposal  area  shall  l>e  divert- 
ed. In  accordance  with  Section 
817.72(d).      • 

(c)  Slope  protection  shall  be  pro- 
vided to  minimize  surface  erosion  at 
the  site.  All  disturbed  sireas.  including 
diversion  ditches  that  are  not  rl- 
prapped,  shall  be  vegetated  upon  com- 
pletion of  construction. 

(d)  Discharges  of  all  water  from  a 
coal  processing  waste  bank  shaU 
comply  with  the  30  CFR  817.41, 
817.42.  817.45-817.46,  817.52,  and 
817.55. 

9  817.85    Coal     processing     waste     banks: 
Construction  requirements. 

(a)  Coal  processing  waste  banlu  shall 
be  constructed  In  compliance  with  30 
CFR  817.71  and  817.72,  except  to  the 
extent  the  requirements  of  those  Sec- 
tions are  specifically  varied  in  this  Sec- 
tion. 

(b)  Coal  processing  waste  banks 
shall  have  a  minimum  static  factor  of 
safety  of  1.5. 

(c)  Compaction  requirements  during 
construction  or  modification  of  all  coal 
processing  waste  baiiks  shall  meet  the 
requirements  of  this  paragraph.  In- 
stead of  those  specified  In  Section 
817.72(c).  The  coal  processing  waste 
shall  be  — 

( 1 )  Spread  in  layers  no  more  than  24 
Inches  In  thlcluiess;  and 

(2)  Compacted  to  attain  90  percent 
of  the  maximum  dry  density  In  order 
to  prevent  spontaneous  combustion 
and  to  provide  the  strength  required 
for  stability  of  the  coal  processing 
waste  bank.  Dry  densities  shall  be  de- 
termined In  accordance  with  the 
American  Association  of  State  High- 
way and  Transportation  Officials 
(AASHTO)  Specification  T99-74 
(Twelfth  Edition)  (July  1978)  or  an 
equivalent  method.  AASHTO  T99-74  is 
hereby  Incorporated  by  reference  as  It 
exists  on  the  date  of  adoption  of  this 
Part.  Notices  of  changes  made  to  this 
publication  will  be  periodically  pub- 
lished by  OSM  in  the  Federal  Regis- 
ter. AASHTO  T99-74  Is  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S.  Department  of 
the  Interior,  South  Interior  Building. 
Washington.  D.C.  20240,  at  each  OSM 
Regional  Office.  District  Office,  and 
Field  Office,  and  at  the  central  office 
of  the  applicable  state  regulatory  Au- 
thority. If  any.  Copies  of  this  publica- 
tion may  also  be  obtained  by  writing 
to  the  above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for 
public  inspection  at  the  Fkdkral  Reg- 
ister   Library,    1100     L'    St..    N.W., 
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Washington,  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register  Feb- 
ruary 7,  1979.  The  Director's  approval 
of  this  incorporation  by  reference  ex- 
pires on  February  7,  1980. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  disposal  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  regula- 
tory authority. 

(d)  Followhig  grading  of  the  coal 
processing  waste  bank,  the  site  shall 
be  covered  with  a  minimum  of  4  feet 
of  the  best  available  non-toxic  and 
non-combustible  material,  in  accord- 
ance with  30  CFR  817.22(e),  and  in  a 
manner  that  does  not  Impede  flow 
from  subdralnage  systems.  The  coal 
processing  waste  bank  shall  be  revege- 
tated  In  accordance  with  817.111- 
817.117.  The  regulatory  authority  may 
allow  less  than  4  feet  of  cover  material 
based  on  physical  and  chemical  analy- 
ses which  show  that  the  requirements 
of  Section  817.111-817.117  will  be  met. 

9817.8C    Coal  processing  waste:  Burning. 

Coal  processing  waste  fires  shall  be 
extinguished  by  the  person  who  con- 
ducts the  underground  mining  activi- 
ties. In  accordance  with  a  plan  ap- 
proved by  the  regulatory  authority 
and  the  Mine  Safety  and  Health  Ad- 
ministration. The  plan  shall  contain, 
as  a  minimum,  provisions  to  ensure 
that  only  those  persons  authorized  by 
the  operator,  and  who  have  an  under- 
standing of  the  procedure  to  be  used, 
shall  be  Involved  In  the  extinguishing 
operations. 

9817.87    Coal    processing    waste:    Burned 
waste  utilization. 

Before  any  burned  coal  processing 
waste  or  other  materials  or  refuse  is 
removed  from  a  disposal  area,  approv- 
al shall  be  obtained  from  the  regula- 
tory authority.  A  plan  for  the  method 
of  removal,  with  maps  and  appropriate 
drawings  to  Illustrate  the  proposed  se- 
quence of  the  operation  and  methods 
of  compliance  with  this  Part,  shall  be 
submitted  to  the  regulatory  authority. 
Consideration  shall  be  given  In  the 
plan  to  potential  hazards  which  may 
be  created  by  removal  to  persons 
working  or  living  In  the  vicinity  of  the 
structure.  The  plan  shall  be  certified 
by  a  qualified  engineer. 

9  817.88    Coal  processing  waste:  Return  to 
underground  workings. 

Coal  processing  waste  may  be  re- 
turned to  undergroimd  mine  workings 
only  In  accordance  with  the  waste  dis- 
posal program  approved  by  the  regula- 
tory authority  and  MSHA  under  30 
CFR  784.19  and  784.25. 

9  817.89    Disposal  of  non-coal  wastes. 

(a)  Noncoal  wastes  including,  but 
not    limited    to,    grease,    lubricants. 
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paints,  flammable  liquids.  garbAge. 
abandoned  mining  machinery,  timber 
and  other  combustables  generated 
during  underground  mining  activities 
shall  be  placed  and  stored  In  a  con- 
trolled manner  in  a  designated  portion 
of  the  permit  area.  Placement  and 
storage  shall  ensure  that  leachate  and 
surface  runoff  do  not  degrade  surface 
or  ground  water,  fires  are  prevented, 
and  that  the  area  remains  stable  and 
suitable  for  reclamation  and  revegeta- 
tion  compatible  with  the  natural  sur- 
roundings. 

(b)  Pinal  disposal  of  noncoal  wastes 
shall  be  in  a  designated  disposal  site  in 
the  permit  area.  Disposal  sites  shall  be 
designed  and  constructed  with  appro- 
priate water  barriers  on  the  bottom 
and  sides  of  the  designated  site. 
Wastes  shall  be  routinely  compacted 
and  covered  to  prevent  combustion 
and  wlnd-txjm  waste.  When  disposal  Is 
completed,  a  minimum  of  2  feet  of  soil 
cover  shall  be  placed  over  the  site, 
slopes  stabilized,  and  revegetationac- 
complished  in  accordance  with  30  CFR 
817.i:i-ai7.1l7.  Operation  of  the  dis- 
posal site  shall  be  conducted  in  accord- 
ance with  all  local.  State,  and  Federal 
requirements. 

(c)  At  no  time  shall  any  solid  waste 
material  be  deposited  at  refuse  em- 
bankments or  impoundment  sites,  nor 
shall  any  solid  waste  disposal  excava- 
tion be  placed  within  8  feet  of  any  coal 
outcrop  or  coal  storage  area.  | 

{817.91     Coal  proccMinx  wmU:  Dams  and 
embanknwnU:  General  rcquiremenU. 

(a)  Sections  817.91-817.93  apply  to 
dams  and  embanJunents.  constructed 
of  coal  processing  waste  or  intended  to 
impound  coal  processing  waste,  wheth- 
er they  were  completed  before  adop- 
tion of  the  regulatory  program  or  are 
intended  to  be  completed  thereafter. 

(b)  Waste  shall  not  be  used  In  the 
construction  of  dams  and  embank- 
ments unless  it  has  been  demonstrated 
to  the  regulatory  authority  that  the 
stability  of  such  a  structure  conforms 
with  the  requirements  of  30  CFR 
817.93(a).  It  shall  also  be  demonstrat- 
ed that  the  use  of  waste  material  shall 
not  have  a  detrimental  effect  on  down- 
stream water  quality  or  the  environ- 
ment due  to  acid  seepage  through  the 
dam  or  embankment.  AU  demonstra- 
tions shall  be  submitted  to  and  ap- 
proved by  the  regiilatory  authority. 

S  817.92     Co«l  proceaaing  waate:  Dams  and 
enbankmenta:  Site  preparation. 

Before  coal  processing  waste  is 
placed  at  a  dam  or  embankment  site — 

(a)  All  trees,  shrubs,  grasses,  and 
other  organic  material  shall  be  cleared 
and  grubbed  from  the  site,  and  all 
combustibles  shall  be  removed  and 
stockpiled  in  accordance  with  the  re- 
quirements of  this  Part;  and 
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(b)  Surface  drainage  that  may  cause 
erosion  to  the  embankment  area  or 
the  embankment  features,  whether 
during  construction  or  after  comple- 
tion, shall  be  diverted  away  from  the 
embanlunent  by  diversion  ditches  that 
comply  with  the  requirements  of  30 
CFR  817.43.  Adequate  outlets  for  dis- 
charge from  these  diversions  shall  be 
in  accordance  with  30  CFR  817.47.  In- 
versions that  are  designed  to  divert 
drainage  from  the  upstream  area  away 
from  the  tjnpoundment  area  shall  be 
designed  to  carry  the  peak  runoff 
from  a  100-year,  24-hour  precipitation 
event.  The  diversion  shall  be  main- 
tained to  prevent  blockage,  and  the 
discharges  shall  be  in  accordance  with 
30  CFR  817.47.  Sediment  control 
measures  shall  be  provided  at  the  dis- 
charge of  each  diversion  ditch  before 
entry  into  natural  watercourses  in  ac- 
cordance with  30  CFR  817.41-817.46. 

9  817.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  construc- 
tion. 

(a)  The  design  of  each  dam  and  em- 
bankment constructed  of  coal  process- 
ing waste  or  Intended  to  impound  such 
waste  shall  comply  with  the  require- 
ments of  30  CFR  817.49<aK5),  (e).  (f). 
(g),  (h).  and  (i)  modified  as  follows. 

(1)  The  design  freeboard  between 
the  lowest  point  on  the  embankment 
crest  and  the  maximum  water  eleva- 
tion shall  be  at  least  3  feet.  The  maxi- 
mum water  elevation  shall  be  that  de- 
termined by  the  freeboard  hydrograph 
criteria  contained  in  the  U.S.  Soil  Con- 
servation Service  criteria  referenced  in 
30  CFR  817.49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5 
for  the  partial  pool  with  steady  seep- 
age saturation  conditions,  and  the  seis- 
mic safety  factor  shall  be  at  least  1.2. 

(3)  The  dam  or  embankment  founda- 
tion and  abutments  shall  be  designed 
to  be  stable  under  all  conditions  of 
construction  and  operation  of  the  Im- 
poundment. Sufficient  foundation  in- 
vestigations and  laboratory  testing 
shall  be  performed  to  determine  the 
safety  factors  of  the  dam  or  embank- 
ment for  all  loading  conditions  appear- 
ing In  Paragraph  (aX2)  of  this  Section 
or  the  publications  referred  to  in  30 
CFR  817.49.  and  for  ail  increments  of 
construction. 

(b)  Spillways  and  outlet  works  shall 
be  designed  to  provide  adequate  pro- 
tection against  erosion  and  corrosion. 
Inlets  shall  be  protected  against  block- 
age. 

(c)  Dams  or  embankments  construct- 
ed of  or  impounding  waste  materials 
shall  be  designed  so  that  at  least  90 
percent  of  the  water  stored  during  the 
design  precipitation  event  shall  be  re- 
moved within  a  10-day  period. 


9  817.95    Air  resources  protection. 

(a)  Fitffitive  d%iaL  Each  person  who 
conducts  underground  mining  activi- 
ties shall  plan  and  employ  fugitive 
dust  control  measures  as  an  integral 
part  of  site  preparation,  coal  mining, 
and  reclamation  operations.  The  regu- 
latory authority  shall  approve  the 
control  measures  appropriate  for  use 
in  planning,  according  to  applicable 
Federal  and  State  air  quality  stand- 
ards, climate,  existing  air  quality  in 
the  area  affected  by  mining,  and  the 
available  control  technology. 

(b)  Control  measures.  The  fugitive 
dust  control  measures  to  be  used,  de- 
pending on  applicable  Federal  and 
State  air  quality  standards,  climate, 
existing  air  quality,  size  of  the  oper- 
ation, and  type  of  operation,  shall  in- 
clude, as  necessary,  but  not  be  limited, 
to- 

(1)  Periodic  watering  of  unpaved 
roads,  with  the  minimum  frequency  of 
watering  approved  by  the  regulatory 
authority; 

(2)  Chemical  stabilization  of  un- 
paved roads  with  proper  application  of 
non-toxic  soil  cements  or  dust  pallia- 
tives; 

(3)  Paving  of  roads; 

(4)  Prompt  removal  of  coal,  rock, 
soil,  and  other  dust-forming  debris 
from  roads  and  frequent  scraping  and 
compaction  of  unpaved  roads  to  stabi- 
lize the  road  surface; 

(5)  Restricting  the  speed  of  vehicles 
to  reduce  fugitive  dust  caused  by 
travel; 

(6)  Revegetating.  mulching,  or  oth- 
erwise stabilizing  all  areas  adjoining 
roads  that  are  sources  of  fugitive  dust; 

(7)  Restricting  the  travel  of  unau- 
thorized vehicles  on  other  than  estab- 
lished roads; 

(8)  Enclosing,  covering,  watering,  or 
otherwise  treating  loaded  haul  trucks 
and  railroad  cars,  to  reduce  loss  of  ma- 
terial to  wind  and  spillage; 

(9)  Substituting  of  conveyor  systems 
for  haul  trucks  and  covering  of  con- 
veyor systems  when  conveyed  loads 
are  subjected  to  wind  erosion; 

(10)  Minimizing  the  area  of  dis- 
turbed land; 

(11)  Prompt  revegetation  of  regrad- 
ed  lands: 

(12)  Use  of  alternatives  for  coal-han- 
dling methods,  restriction  of  dumping 
procedures,  wetting  of  disturbed  mate- 
rials during  handling,  and  compaction 
of  disturbed  areas; 

(13)  Planting  of  special  windbreak 
vegetation  at  critical  points  in  the 
permit  area. 

(14)  Control  of  dust  from  drilling, 
using  water  sprays,  hoods,  dust  collec- 
tors, or  other  controls; 

(15)  Restricting  *  the  areas  to  be 
blasted  at  any  one  time  to  reduce  fugi- 
tive dxist; 


(16)  Restricting  activities  causing  fu- 
gitive diist  during  periods  of  air  stag- 
nation: 

(17)  Extinguishing  any  areas  of 
burning  or  smoldering  coal  and  peri- 
odically inspecting  for  burning  areas 
whenever  the  potential  for  spontane- 
ous combustion  is  high; 

(18)  Reducing  the  period  of  time  be- 
tween initially  disturbing  the  soil  and 
revegetating  or  other  surface  stabiliza- 
tion: and 

(19)  Restricting  fugitive  dust  at  spoil 
and  coal  transfer  and  loading  points 
with  water  sprays,  negative  pressvire 
systems  and  baghouse  filters,  chemi- 
cals, or  other  practices. 

(c)  Additional  measures.  Where  the 
regiilatory  authority  determines  the 
application  of  fugitive  dust  control 
measures  listed  in  Paragraph  (b)  of 
this  Section  is  inadequate,  the  regula- 
tory authority  may  require  additional 
measures  and  practices  as  necessary. 

(d)  Monitoring.  Air  mbnitorlng 
equipment  shall  be  installed  and  moni- 
toring shall  be  conducted  in  accord- 
ance with  the  air  quality  monitoring 
plan  required  under  30  CFR  784.26 
and  approved  by  the  regulatory  au- 
thority. 

9.817.97     ProtecUon   of  flsh.  wildlife,  and 
related  enrlronmental  ralnes. 

(a)  Any  person  conducting  under- 
ground mining  activities  shall,  to  the 
extent  possible  using  the  best  technol- 
ogy currently  available,  minimize  dis- 
turbances and  adverse  impacts  of  the 
activities  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve  en- 
hancement of  such  resources  where 
practicable. 

(b)  A  person  who  conducts  under- 
ground mining  activities  shaU  prompt- 
ly report  to  the  regulatory  authority 
the  presence  in  the  permit  area  of  any 
critical  habitat  of  a  threatened  or  en- 
dangered species  listed  by  the  Secre- 
tary, any  plant  or  animal  listed  as 
threatened  or  endangered  by  the 
State,  or  any  bald  or  golden  eagle,  of 
which  that  person  becomes  aware  and 
which  was  not  previously  reported  to 
the  regulatory  authority  by  that 
person. 

(c)  A  person  who  conducts  under- 
ground mining  activities  shall  ensure 
that  the  design  and  construction  of 
electric  power  lines  and  other  trans- 
mission facilities  used  for  or  incidental 
to  the  underground  mining  activities 
on  the  permit  area  shall  be  designed 
and  constructed  in  accordance  with 
the  guidelines  set  forth  in  'E^nvlron- 
mental  Oiteria  for  Electric  Transmis- 
sion System'  (USDI.  USDA  (1970)).  or 
in  alternative  guidance  manuals  ap- 
proved by  the  regulatory  authority. 
Distribution  lines  shall  be  designed 
and  constructed  in  accordance  with 
REA  BuUetin  61-10  'Powerllne  Con- 
tacts by  Eagles  and  Other  Large  Birds' 
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or  in  alternative  gxiidance  manuals  ap- 
proved by  the  regulatory  authority. 
For  informational  purposes,  these  two 
documents  are  available  at  the  OSM 
Office,  U.S.  Department  of  the  Interi- 
or, South  Interior  Building,  Washing- 
ton, D.C.  20240.  at  each  OSM  Regional 
Office.  District  Office  and  Field 
Office,  and  at  the  central  office  of  the 
i^plicable  state  regulatory  authority, 
if  any. 

(d)  Each  person  who  conducts  un- 
derground mining  activities  shall  to 
the  extent  possible  using  the  best 
technology  currently  available— 

(1)  Locate  and  operate  haul  and 
access  roads  so  as  to  avoid  or  minimize 
impacts  to  Important  fish  and  wildlife 
species  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadways  where  specified 
by  the  regulatory  authority  to  guide 
locally  important  wildlife  to  roadway 
underpasses  or  overpasses  and  con- 
struct the  necessary  passages.  No  new 
barrier  shaU  be  located  in  known  and 
important  wildlife  migration  routes. 

(3)  Fence,  cover,  or  use  other  appro- 
priate methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  tozlc-formlng  mate- 
rials; 

(4)  Restore,  enhance  where  practica- 
ble, or  avoid  disturbances  to  habitats 
of  unusually  high  value  for  fish  and 
wildlife; 

(5)  Restore,  enhance  where  practica- 
ble, or  maintain  natural  riparian  vege- 
tation on  the  banks  of  streams,  lakes, 
and  other  wetland  areas; 

(6)  Afford  protection  to  aquatic  com- 
munities by  avoiding  stream  channels 
as  required  in  Sections  817.57  and 
817.126  or  restoring  stream  channels 
as  required  in  Section  817.44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  imderground  mining 
and  reclamation  activities  unless  ap- 
proved by  the  regulatory  authoritr. 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range  forest  and 
coal  fires  which  are  not  approved  by 
the  regulatory  authority  as  part  of  a 
management  plan. 

(9)  If  fish  and  wildlife  habiUt  is  to 
be  a  primary  or  secondary  postminlng 
land  use,  the  operator  shall,  in  addi- 
tion to  the  requirements  of  30  CFR 
816.111-816.117- 

(i)  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  follow- 
ing criteria— 

(A)  Their  proven  nutritional  value 
for  fish  and  wildlife; 

(B)  Their  uses  as  cover  for  fish  and 
wildlife:  and 

(C)  Their  ability  to  support  and  en- 
hance fish  and  wildlife  habitat  after 
release  of  bonds;  and 

(11)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and  distrib- 
uted  in   a  manner  which   optimizes 


15437 

edge  effect,  cover,  and  other  benefits 
for  fish  and  wildlife; 

(10)  Where  cropland  is  to  be  the  al- 
ternative postminlng  land  use  on  lands 
diverted  from  a  fish  and  wildlife  pre- 
mining  land  use.  and  crop  manage- 
ment practices,  intersperse  the  fields 
with  trees,  hedges  of  fence  rows 
throughout  the  harvested  area  to 
break  up  large  blocks  of  monoculture 
and  to  diversify  habitat  types  for  birds 
and  other  animals;  and 

(11)  Where  the  primary  land  use  is 
to  be  residential,  public  service,  or  in- 
dustrial land  use.  intersperse  re- 
claimed lands  with  greenbelts,  utiliz- 
ing species  of  grass,  shrubs  and  trees 
useful  as  food  and  cover  for  birds  and 
small  *ritTT>«.iK 

9817.99    Slides  and  other  damage. 

At  any  time  a  slide  occurs  which 
may  have  a  potential  adverse  effect  on 
public,  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  underground  mining  activities 
shall  notify  the  regulatory  authority 
by  the  fastest  available  means  and 
comply  with  any  remedial  measures 
required  by  the  regulatory  authority. 

9  817.100    Contenporaneooa  reclamation. 

Reclamation  efforts,  including,  but 
not  limited  to,  backfilling,  grading, 
topsoil  replacement  and  revegetation, 
of  all  areas  affected  by  surface  oper- 
ations shall  occur  as  contemporane- 
ously as  practicable  with  mining  oper- 
ations. 

9  817.101    BackfUUng  and  grading:  General 
reqalremeBts. 

(a)  Surface  areas  disturbed  incident 
to  imderground  mining  activities  shall 
be  backfilled  and  graded  in  accordance 
with  the  time  schedule  approved  by 
the  regulatory  authority  as  a  condi- 
tion of  the  permit. 

(b)  Backfilling  and  grading.  (1)  All 
areas  affected  by  surface  oF>eratlon8 
shall  be  returned  to  approximate  origi- 
nal contour.  All  spoil  shall  be  trans- 
ported, backfilled,  and  compacted 
(where  advisable  to  ensure  stability  or 
to  prevent  leaching)  and  graded  to 
eliminate  all  hlghwalls.  spoil  piles,  and 
depressions. 

(2)  Backfilled  material  shaU  be 
placed  to  minimize  adverse  effects  on 
ground  water,  minimize  off-site  ef- 
fects, and  support  the  approved  post- 
mbilng  land  use. 

(3)  The  postminlng  graded  slopes 
need  not  be  uniform. 

(4)  Cut-and-fill  terraces  may  be  used 
only  in  those  situations  expressly  iden- 
tified in  Section  817.102. 

9  817.102    BaekfUling  and  gradinr  General 
grading  requiremeats. 

(a)  The  final  graded  slopes  shall  not 
exceed  in  grade  either  the  approxi- 
mate premining  slopes,  or  any  leaser 
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slopes  approved  by  the  regulatory  au- 
thority based  oq  consideration  of  soil, 
climate,  or  other  characteristics  of  the 
surrounding  area.  Postmlning  finai 
graded  slopes  need  not  be  uniform  but 
shall  approxlmAte  the  general  nature 
of  the  premining  topography.  The  re- 
quirements of  this  Section  may  be 
modified  by  the  regulatory  authority 
where  the  underground  mining  activi- 
ties are  reaffecting  previously  mined 
lands  that  have  not  been  restored  to 
the  standards  of  this  Part  and  suffi- 
cient spoil  is  not  available  to  otherwise 
comply  with  this  Section.  The  person 
who  conducts  underground  mining  ac- 
tivities shall,  at  a  minimum— 

(1)  Retain  all  overburden  and  spoil 
on  the  solid  portion  of  existing  or  new 
benches;  and 

(2)  Backfill  and  grade  to  the  most 
moderate  slope  possible,  to  eliminate 
the  highwall  which  does  not  exceed 
either  the  angle  of  repose  or  such 
lesser  slope  as  is  necessary  to  achieve  a 
minimum  static  safety  factor  of  1.3.  In 
all  cases  the  highwall  shall  be  elimi- 
nated. 

(b)  On  approval  by  the  regulatory 
authority  and  in  order  to  conserve  soU 
moisture,  ensure  stability,  and  control 
erosion  on  final  graded  slopes,  cut- 
and-fill  terraces  may  be  allowed.  If  the 
terraces  are  compatible  with  the  ap- 
proved postmlning  land  use  and  are 
appropriate  substitutes  for  construc- 
tion of  lower  grades  on  the  reclaimed 
lands.  The  terraces  shall  meet  the  fol- 
lowing requirements: 

(1)  The  width  of  the  Individual  ter- 
race bench  shall  not  exceed  20  feet, 
unless  specifically  approved  by  the 
regulatory  authority,  as  necessary  for 
stability,  erosion  control,  or  roads  In- 
cluded in  the  approved  postmlning 
land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  as  specified  by  the 
regulatory  authority,  to  prevent  exces- 
sive erosion  and  to  provide  long-term 
stability. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  \v:2h  (50  percent). 
Outslopes  which  exceed  \v:2h  (SO  per- 
cent) may  be  approved.  If  they  have  a 
minimum  static  safety  factor  of  more 
than  1.3  provide  adequate  control  over 
erosion,  and  closely  resemble  the  sur- 
face configuration  of  the  land  prior  to 
mining.  In  no  case  may  hlghwalls  be 
left  as  part  of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace 
only  when  approved  by  the  regulatory 
authority. 

(c)  Small  (iepreaslons  may  be  con- 
structed. If  they— 

(1)  Are  approved  by  the  regulatory 
authority  to  minimise  erosion,  cm- 
serve  soil  moisture  or  promote  vegeta- 
tion; 

(2)  Do  not  rertiict  normal 
and 


(3)  Are  not  inappropriate  substitutes 
for  lower  grades  on  the  reclaimed 
lands. 

(d)  All  underground  mining  activi- 
ties on  slopes  above  20  degrees,  or  on 
leaKT  slopes  that  the  regulatory  au- 
thority defines  as  steep  slope,  shall 
meet  the  provisions  of  30  CPR  Part 
826. 

(e)  All  final  grading,  preparation  of 
overburden  before  replacement  of  top- 
soil,  and  placement  of  topsoU  shall  be 
done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparation  or  place- 
ment along  the  contour  is  hazardous 
to  equipment  operators,  then  grading, 
preparation  or  placement  In  a  direc- 
tion other  than  generally  parallel  to 
the  contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement 
shall  be  conducted  In  a  manner  which 
minimizes  erosion  and  provides  a  sur- 
face for  replacement  of  topsoil  which 
will  minimize  slippage. 

(817.103  Baclinilinx  and  cradinr  Cover- 
ing coal  and  acid-  and  toxK-fomiing 
Material*. 

(a)  Covfr.  (DA  person  who  conducts 
underground  mining  activities  shall 
cover,  with  a  minimum  of  4  feet  of  the 
best  available  non-toxic  and  non-com- 
bustible material,  all  exposed  coal 
seams  remaining  after  mining  and  all 
acid- forming  materials,  toxic- forming 
materials,  combustible  materials,  or 
any  other  materials  Identified  by  the 
regulatory  authority  as  exposed,  used, 
or  produced  during  mining. 

(2)  If  necessary,  these  materials 
shall  pe  treated  to  neutralize  toxicity, 
in  order  to  prevent  water  pollution 
and  siistalned  combustion  and  mini- 
mize adverse  effects  on  plant  growth 
and  land  uses. 

(3)  Where  necessary  to  protect 
against  upward  migration  of  salts,  ex- 
posure by  erosion,  to  provide  an  ade- 
quate depth  for  plant  growth,  or  to 
otherwise  meet  local  conditions,  the 
regulatory  authority  shall  specify 
thicker  amounts  of  cover  using  non- 
toxic material. 

(4)  Acid-forming  or  toxic-forming 
material  shall  not  be  buried  or  stored 
in  proximity  to  a  drainage  course  so  as 
to  cause  or  pose  a  threat  of  water  pol- 
lution. 

(b)  StoMlization.  BackfiUed  materi- 
als shall  be  selectively  hauled  or  con- 
veyed, and  compacted,  wherever  neces- 
sary to  prevent  leaching  of  acid-form- 
ing and  toxic-forming  materials  into 
surface  or  ground  waters  and  wherev- 
er neoenary  to  ensure  the  stability  of 
backflUed  materials.  The  method  and 
design  specifications  of  compacting 
material  shall  be  approved  by  the  reg- 
ulatory authority  before  acid-forming 
and  toxic-forming  materials  are  cov- 
ered. 


i  8I7.10C     Regradlng  or  •tabilising  rilk  and 
gullica. 

When  rills  or  gullies  deeper  than  9 
inches  form  In  areas  that  have  been 
regraded  and  toosoiled,  the  rills  and 
gullies  shall  be  filled,  graded,  or  other- 
wise stabilized  and  the  area  reseeded 
or  replanted  according  to  Sections 
817.111-817.117.  The  regulatory  au- 
thority shall  specify  that  rlUs  or  gul- 
lies of  lesser  size  be  stabilized,  and  the 
area  reseeded  or  replanted  If  the  rills 
or  gullies  are  disruptive  to  the  ap- 
proved postmlning  land  use  or  may 
result  In  additional  erosion  and  sedi- 
mentation. 

9  817.111     Reregrtation:    General    require- 
menta. 

(a)  Elach  person  who  conducts  under- 
ground mining  activities  shall  estab- 
lish on  all  areas  dl8turt>ed  by  surface 
operations  and  facilities  diverse  effec- 
tive and  permanent  vegetative  cover. 
For  areas  designated  as  prime  farm- 
land, the  requirements  of  30  CFR  Part 
823  shall  apply. 

(b)  All  revegetatton  shall  be  In  com- 
pliance with  the  plan  submitted  under 
30  CPR  784  13  and  784.15.  as  approved 
by  the  regulatory  authority  in  the 
permit,  and  carried  out  In  a  manner 
that  encourages  a  prompt  vegetative 
cover  and  recovery  of  productivity 
levels  compatible  with  the  approved 
postmlning  land  use. 

(1)  All  disturbed  lands,  except  water 
areas  and  surface  areas  of  roads  that 
are  approved  as  a  part  of  the  postmln- 
ing land  use,  shall  t>e  seeded  or  plant- 
ed to  achieve  a  permanent  vegetative 
cover  of  the  same  seasonal  variety 
native  to  the  area  of  disturbed  land. 

(2)  The  vegetative  cover  shall  be  ca- 
pable of  self-regeneration  and  plant 
succession. 

(3)  Vegetative  cover  shall  be  at  least 
equal  in  extent  of  cover  to  the  natural 
vegetation  of  the  area. 

(4)  If  both  the  premining  and  the 
postmlning  land  uses  are  cropland, 
planting  of  the  crops  normally  grown 
will  meet  the  requirements  of  Para- 
graph (bHl)  of  this  Section. 

$817,112     RevegeUtion:  Uac  of  introdured 
•pccies. 

Introduced  species  may  be  used  if 
approved  by  the  regulatory  authority 
under  the  following  conditions: 

(a)  After  appropriate  field  trails 
have  demonstrated  that  the  intro- 
duced species  can  establish  a  diverse, 
effective,  and  permanent  cover  capa- 
ble of  achieving  the  approved  postmln- 
ing land  use;  or 

(b)  The  species  are  necessary  to 
achieve  a  quick,  temporary,  and  stabi- 
lizing cover  that  aids  in  controlling 
erosion;  and  measures  to  establish  per- 
manent vegetation  are  included  in  the 
approved  plan. 


(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region;  and 

(d)  The  species  meet  the  require- 
ments of  applicable  State  and  Federal 
seed  or  Introduced  species  statutes, 
and  are  not  poisonous  or  noxious. 

i  817.113     RevcgeUtion:  Timing. 

Seeding  and  planting  of  disturbed 
areas  shall  be  conducted  during  the 
first  normal  period  for  favorable 
planting  conditions  after  final  prepa- 
ration. The  normal  period  for  favora- 
ble planting  shall  be  that  planting 
time  generally  accepted  locally  for  the 
type  of  plant  materials  selected.  When 
necessary  to  effectively  control  ero- 
sion, any  disturbed  area  shall  be 
seeded,  as  contemporaneously  as  prac- 
ticable, with  a  temporary  cover  of 
small  grains,  grasses,  or  legumes  until 
a  permanent  cover  is  established. 

S  817.114    Reregetation:       Mulching      and 
other  Mil  ■tabilizing  practicea. 

(a)  Suitable  mulch  or  other  soil  sta- 
bilizing practices  shall  be  used  on  all 
regraded  and  topsoiled  areas  to  con- 
trol erosion,  to  promote  germination 
of  seeds,  or  to  Increase  the  moisture 
retention  of  the  soil.  The  regulatory 
authority  may,  on  a  case-by-case  basis, 
suspend  the  requirement  for  mulch  if 
the  permittee  can  demonstrate  that  al- 
ternative procedures  will  achieve  the 
requirements  of  817.116  and  do  not 
cause  or  contribute  to  air  or  water  pol- 
lution. 

(b)  Mulches  shall  be  mechanically  or 
chemically  anchored  to  the  soil  sur- 
face to  assure  effective  protection  of 
the  soil  and  vegetation  when  required 
by  the  regulatory  authority. 

(c>  Annual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  In  con- 
Junction  with  another  mulch  when  the 
regulatory  authority  determines  they 
will  provide  adequate  soil  erosion  con- 
trol and  will  later  be  replaced  by  pe- 
rennial species  approved  for  the  post- 
mining  land  use. 

(d)  Chemical  soil  stabilizers  alone  or 
In  combination  with  appropriate 
mulches  may  be  used  In  conjunction 
with  vegetative  covers  approved  for 
the  postmlning  land  use. 

{817.115     Revegrtation:  Grazing. 

When  the  approved  postmlning  land 
use  Is  range  or  pasture  land,  the  re- 
claimed land  shall  be  used  for  live- 
stock grazing  at  a  grazing  capacity  ap- 
proved by  the  regulatory  authority  ap- 
proximately equal  to  that  for  similar 
non-mined  lands,  for  at  least  the  last 
two  full  years  of  liability  required 
under  Section  817.116(b). 

f  817.IK     ReregeUtton:  SUndanli  for  suc- 


(a)  Success  of  re  vegetation  shall  be 
measured  by  techniques  approved  by 


the  regulatory  authority  after  consul- 
tation with  appropriate  State  and  Fed- 
eral agencies.  Comparison  of  ground 
cover  and  productivity  may  be  made 
on  the  basis  of  reference  areas  or 
through  the  lise  of  technical  guidance 
procedures  published  by  USDA  or 
USDI  for  assessing  ground  cover  and 
productivity.  Management  of  the  ref- 
erence area.  If  applicable,  shall  be 
comparable  to  that  which  is  required 
for  the  approved  postmlning  land  use 
of  the  mine  plan  area. 

(bKl)  The  ground  cover  and  produc- 
tivity of  living  plants  on  the  revegetat- 
ed  area  shall  be  equal  to  the  ground 
cover  and  productivity  of  living  plants 
on  the  approved  reference  area  or  to 
the  standards  in  other  technical 
guides  approved  by  the  Director  for 
use  in  the  regulatory  program.  The 
perlCMl  of  extended  responsibility 
under  the  performance  bond  require- 
ments of  Subchapter  J  Initiates  when 
ground  cover  equals  the  approved 
standard  after  the  last  year  of  aug- 
mented seeding,  fertilizing,  irrigation 
or  other  work  which  enstute  success 
In- 

(i)  Areas  of  more  than  26.0  inches 
average  annual  precipitation;  and  con- 
tinues for  not  less  than  five  years. 
Ground  cover  and  productivity  shall 
equal  the  approved  standard  for  the 
last  two  consecutive  years  of  the  re- 
sponsibility period;  or 

(U)  Areas  of  less  than  or  equal  to 
26.0  inches  average  annual  precipita- 
tion: and  continues  for  not  less  than 
ten  years.  Ground  cover  and  produc- 
tivity shall  equal  the  approved  stand 
ard  for  the  last  two  consecutive  years 
of  the  responsibility  period. 

(2)  For  purposes  of  Paragraph  (bKl) 
of  this  Section,  the  avnage  annual 
precipitation  can  be  determined 
either— 

(i)  By  interpolation,  using  standard 
techniques,  from  'Mean  Annual  Pre- 
cipitations," Map,  p.  97,  The  National 
Atlas  of  the  United  States,  UJS.  De- 
partment of  the  Interior,  Geological 
Survey,  1970;  or  from  'Climatic  Atlas 
of  the  United  States,'  U.S.  Dept.  of 
Commerce,  National  Oceanic  and  At- 
mospheric Administration.  1974;  or 
from  long-term  precipitation  averages 
from  'Climatological  I>ata,'  U.S.  Dept. 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration;  or  from 
official  records;  or 

(II)  Based  on  10  years  of  continuous 
and  reliable  precipitation  records  from 
stations  located  in  or  adjacent  to  the 
mine  plan  area. 

(3)  The  ground  cover  and  productiv- 
ity of  the  revegetated  area  shall  be 
considered  equal.  If  they  are  at  least 
90  percent  of  the  ground  cover  and 
productivity  of  the  reference  area  with 
90  percent  statistical  confidence,  or 
with  80  percent  statistical  confidence 
on  shrublands  or  ground  cover  and 


productivity  are  at  least  90  percent  of 
the  technical  gviide  approved  pursuant 
to  30  CFR  817.116(bHl).  Exceptions 
may  be  authorized  by  the  regulatory 
authority  under  the  following  stand- 
ards: 

(I)  For  previously  mined  areas  that 
were  not  reclaimed,  to  the  require- 
ments of  this  Subchapter,  as  a  mini- 
mum the  ground  cover  of  living  plants 
shall  not  be  less  than  can  be  supported 
by  the  best  available  topsoU  or  other 
suitable  material  in  the  reaffected 
area.  shaU  not  be  less  than  the  ground 
cover  existing  before  redisturbance 
and  shall  be  adequate  to  control  ero- 
sion; 

(II)  For  areas  to  be  developed  for  in- 
dustrial or  residential  use  less  than  2 
years  after  regradlng  Is  completed,  the 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  ero- 
sion; and 

(III)  For  areas  to  be  used  for  crop- 
land, success  In  revegetatlon  of  crop- 
land shall  be  determined  on  the  basis 
of  crop  production  from  the  mined 
area  as  compared  to  the  approved  ref- 
erence areas  or  other  technical  guid- 
ance procedures.  Crop  production 
from  the  mined  area  shall  be  equal  to 
or  greater  than  that  of  the  approved 
standard  for  the  last  two  consecutive 
growing  seasons  of  the  5  or  10  ye<>x  lia- 
bility period  established  in  (bKl)  of 
this  Section.  The  applicable  5  or  10 
year  period  of  responsibility  for  reve- 
getatlon shall  commence  at  the  date  of 
Initial  planting  of  the  crop  being 
grown.  Production  shall  not  be  consid- 
ered equal  if  It  is  less  than  90  percent 
of  the  production  of  the  approved 
standard  with  90  percent  statistical 
confidence. 

(Iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forest- 
land,  successful  vegetation  shall  be  de- 
termined on  the  basis  of  tree,  shrub  or 
half -shrub  stocking  and  ground  cover. 
The  tree,  shrub  or  half -shrub,  stocking 
shall  meet  the  standards  descrit>ed  in 
Section  817.117.  The  area  seeded  to  a 
ground  cover  shall  be  considered  ac- 
ceptable if  It  is  at  least  70  percent  of 
the  ground  cover  of  the  reference 
areas  with  90  percent  statistical  confi- 
dence or  If  the  ground  cover  Is  deter- 
mined to  be  adequate  to  control  ero- 
sion by  the  regulatory  authority.  Sec- 
tion 817.116(b)  shall  determine  the  re- 
sponsibility period  and  the  frequency 
of  ground  cover  measurement. 

(c)  The  person  who  conducts  under- 
ground mining  activities  shall: 

(1)  Maintain  any  necessary  fences 
and  proper  management  practices;  and 

(2)  Conduct  periodic  measurements 
of  vegetation,  soils,  and  water  pre- 
scribed or  approved  by  the  regulatory 
authority,  to  identify  conditions 
during  the  applicable  period  of  liabili- 
ty specified  In  Paragraph  (b)  of  this 
Section. 
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1817.117    RertfHatkm:    Tree    ltd    shrub 
itockinK  for  forest  land. 

This  Section  sets  forth  forest  re- 
source conservation  standards  for  re- 
forestation operations  to  ensure  that  a 
cover  of  commercial  tree  species,  non- 
commercial tree  species,  shrubs  or  half 
shrubs,  sufficient  for  adequate  use  of 
available  growing  space,  is  established 
after  underground  mining  activities. 

(a)  Stocking,  i.e.  the  number  of 
stems  per  unit  area,  will  be  used  to  de- 
termine the  degree  to  which  space  is 
occupied  by  well  distributed  countable 
trees,  shrubs  or  half  shrubs. 

( 1 )  Root  crown  or  root  sprouts  over  1 
foot  In  height  shall  count  as  one 
toward  meeting  the  stocking  require- 
ments. Where  multiple  stems  occur 
only  the  t&Uest  stem  will  be  counted. 

(2)  A  countable  tree  or  shrub  means 
a  tree  that  can  be  used  In  calculating 
the  degree  of  stocking  under  the  fol- 
lowing criteria: 

(I)  the  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons, 

(II)  the  tree  or  shrub  shall  be  alive 
and  healthy,  and 

(ill)  the  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  In  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the  re- 
vegetated  area  shall  not  require  stock- 
ing. 

(b)  The  following  are  the  minimum 
performance  standards  for  areas 
where  commercial  forest  land  is  the 
approved  postmlnlng  land  use: 

(1)  The  area  shall  have  a  minimum 
stocking  of  450  trees  or  shrubs  per 
acre. 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species. 

(3)  The  number  of  trees  or  shrubs 
and  the  ground  cover  shall  be  deter- 
mined using  procedures  described  in 
Section  817.1 16<bK3Kiv)  and 
817.117(a)  and  the  sampling  method 
approved  by  the  regulatory  authority; 
when  the  stocking  is  equal  to  or  great- 
er than  450  trees  or  shrubs  per  acre 
and  there  is  acceptable  groundcover, 
the  5  or  10  year  responsibility  period 
required  in  Section  816.116(b)  shall 
begin. 

(4)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release  each 
permittee  shall  provide  documentation 
showing  that  the  stocking  of  trees  and 
shrubs  and  the  groundcover  on  the  re- 
vegetated  area  satisfy  Sections 
817.116(bX3Klv)  and  817.1I7(cKl). 

(c)  The  following  are  the  minitniim 
performance  standards  for  areas 
where  woody  plants  are  used  for  wild- 
life management,  recreation,  shelter 
belts,  or  forest  uses  other  than  com- 
mercial forest  land: 

(1)  An  inventory  of  trees,  half- 
shrubs  and  shrubs  shall  be  conducted 
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on  established  reference  areas  accord- 
ing to  methods  approved  by  the  regu- 
latory authority.  This  inventory  shall 
contain  but  not  be  limited  to— 

(a)  site  quality. 

(b)  stand  size, 

(c)  stand  condition. 

(d)  site  and  species  relations,  and 

(e)  appropriate  forest  land  utiliza- 
tion considerations: 

(2)  The  stocking  of  frees,  shrubs, 
half-shrubs,  and  the  ground  cover  es- 
tablished on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  on  the  reference  area  and  shall 
utilize  local  and  regional  recommenda- 
tions regarding  species  composition, 
spacing  and  planting  arrangement. 
The  stocking  of  live  woody  plants 
shall  be  equal  to  or  greater  than  90 
percent  of  the  stocking  of  wood  plants 
of  the  same  life  form  on  the  reference 
area.  When  this  requirement  is  met 
and  acceptable  ground  cover  is 
achieved,  the  5  or  10  year  responsibili- 
ty period  required  in  Section 
817.116(b)  shaU  begin. 

(3)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release  each 
permittee  shall  provide  documentation 
showing  that  (1)  the  woody  plants  es- 
tablished on  the  revegetated  site  are 
equal  to  or  greater  than  90  percent  of 
the  stocking  of  live  woody  plants  of 
the  same  life  form  of  the  approved 
reference  areas  with  80  percent  statis- 
tical confidence  and  (11)  the  ground - 
cover  on  the  revegetated  area  satisfies 
Section  817.116(b)(3Kiv).  Species  di- 
versity, seasonal  variety  and  regenera- 
tive capacity  of  the  vegetation  of  the 
revegetated  area  shall  be  evaluated  on 
the  basis  of  the  results  which  could 
reasonably  be  expected  using  the  reve- 
getatlon  methods  described  In  the 
mining  and  reclamation  plan. 

S  817.121     Subsidence  control:  General  re- 
quirements. 

(a)  Underground  mining  activities 
shall  be  planned  and  conducted  so  as 
to  prevent  subsidence  from  causing 
material  damage  to  the  surface,  to  the 
extent  technologically  and  economi- 
cally feasible,  and  so  as  to  maintain 
the  value  and  reasonably  foreseeable 
use  of  surface  lands.  This  may  be  ac- 
complished by  leaving  adequate  coal  in 
place,  backfilling,  or  other  measures  to 
support  the  surface,  or  by  conducting 
underground  mining  in  a  manner  that 
provides  for  planned  and  controlled 
subsidence.  Nothing  In  this  Chapter 
shall  be  construed  to  prohibit  the 
standard  method  of  room  and  pillar 
mining. 

(b)  The  person  engaged  in  under- 
ground mining  activities  shall  comply 
with  all  provisions  of  the  subsidence 
control  plan  prepared  pursuant  to  30 
CFR  784.20  and  approved  by  the  regu- 
latory authority. 


9  817122    Subsidence        control:        Public 
notice. 

The  mining  schedule  shall  be  distrib- 
uted by  mall  to  all  owners  of  property 
and  residents  within  the  area  above 
the  underground  workings  and  adja- 
cent areas.  Each  such  person  shall  be 
notified  by  mail  at  least  six  months 
prior  to  mining  beneath  his  or  her 
property  or  residence.  The  notification 
shall  contain,  as  a  minimum: 

(a)  Identification  of  specific  areas  in 
which  mining  will  take  place: 

(b)  Dates  of  mining  activities  that 
could  cause  subsidence  suid  affect  spe- 
cific structures;  and 

(c)  Measures  to  be  taken  to  prevent 
or  control  adverse  surface  effects. 

9817.124    Subsidence      control:       Surface 
owner  protection. 

(a)  Each  person  who  conducts  under- 
ground mining  activities  shall  adopt 
all  measures  approved  by  the  regula- 
tory authority  under  30  CVR  784.20  to 
reduce  the  likelihood  of  subsidence,  to 
prevent  subsidence  causing  material 
damage  or  reducing  the  value  or  rea- 
sonably forseeable  use  of  surface 
lands,  and  to  mitigate  the  effects  of 
any  such  damage  or  reduction  which 
may  occur. 

(b)  Each  person  who  conducts  un- 
derground mining  which  results  in 
subsidence  that  causes  material 
damage  or  reduces  the  value  or  rea- 
sonably forseeable  use  of  the  surface 
lands  shall,  with  respect  to  each  siir- 
face  area  affected  by  subsidence— 

(1)  Restore,  rehabilitate,  or  remove 
and  replace  each  damaged  structure, 
feature  or  value,  promptly  after  the 
damage  is  suffered,  to  the  condition  It 
would  be  in  If  no  subsidence  had  oc- 
curred and  restore  the  land  to  a  condi- 
tion capable  of  supporting  reasonably 
forseeable  uses  it  was  capable  of  sup- 
porting before  subsidence; 

(2)  Purchase  the  damaged  structure 
or  feature  for  its  fair  market,  pre-sub- 
sldence  value  and  shall  promptly  after 
subsidence  occurs,  to  the  extent  tech- 
nologically and  economically  feasible, 
restore  the  land  surface  to  a  condition 
capable  and  appropriate  of  supporting 
the  purchased  structure,  and  other 
forseeable  uses  it  was  capable  of  sup- 
porting before  mining.  Nothing  In  this 
paragraph  shall  be  deemed  to  grant  or 
authorize  an  exercise  of  the  power  of 
condensation  or  the  right  of  eminent 
domain  by  any  person  engaged  in  un- 
derground mining  activities;  or 

(c)  Each  person  who  conducts  under- 
ground mining  activities  will  compen- 
sate the  owner  of  any  surface  struc- 
ture in  the  full  amount  of  the  diminu- 
tion in  value  resulting  from  subsi- 
dence, by  purchase  prior  to  mining  of 
a  noncancellable,  premium  prepaid  in- 
siirance  policy  or  other  means  ap- 
proved by  the  regulatory  authority  as 
assuring    before    mining   begins   that 


payment  will  occxir;  Indemnify  every 
person  with  an  Interest  in  the  surface 
for  all  damages  suffered  as  a  result  of 
the  subsidence;  and.  to  the  extent 
technologically  and  economically  fea- 
sible, fully  restore  the  land  to  a  condi- 
tion capable  of  maintaining  reason- 
ably forseeable  uses  which  It  could 
support  before  subsidence. 

9817.12C    Subsidence       control:        Buffer 


(a)  Underground  mining  activities 
shall  not  be  conducted  beneath  or  ad- 

'  Jacent  to  any  perennial  stream,  or  im- 
poundment having  a  storage  volume  of 
20  acre-feet  or  more,  unless  the  regula- 
tory authority,  on  the  basis  of  detailed 
subsurface  Information,  determines 
that  subsidence  will  not  cause  material 
damage  to  streams,  water  bodies  and 
associated  structures.  If  subsidence 
causes  material  damage,  then  meas- 
ures will  be  taken  to  the  extent  tech- 
nologically and  economically  feasible 
to  correct  the  damage  and  to  prevent 
additional  subsidence  from  occurring. 

(b)  Underground  mining  activities 
beneath  any  aquifer  that  serves  as  a 
significant  source  of  water  supply  to 
any  public  water  system  shall  be  con- 
ducted so  as  to  avoid  disruption  of  the 
aquifer  and  consequent  exchange  of 
ground  water  between  the  aquifer  and 
other  strata.  The  regulatory  authority 
may  prohibit  mining  in  the  vicinity  of 
the  aquifer  or  may  limit  the  percent- 
age of  coal  extraction  to  protect  the 
aquifer  and  water  supply. 

(c)  Underground  mining  activities 
shall  not  be  conducted  beneath  or  in 
close  proximity  to  any  public  build- 
ings, including  but  not  limited  to 
churches,  schools,  hospitals,  court- 
houses and  government  offices,  unless 
the  regulatory  authority,  on  the  basis 
of  detailed  subsurface  information,  de- 
termines that  subsidence  from  those 
activities  will  not  cause  material 
damage  to  these  structures  and  spe- 
cifically authorizes  the  mining  activi- 
ties. 

(d)  The  regulatory  authority  shall 
suspend  underground  coal  mining 
under  urbanized  areas,  cities,  towns, 
and  communities,  and  adjacent  to  in- 
dustrial or  commercial  buildings, 
major  impoundments  or  permanent 
streams,  if  imminent  danger  is  found 
to  Inhabitants  of  the  urbanized  areas, 
cities,  towns,  or  conununlties. 

9  817.131    Cessation  of  operations:  Tempo- 
rary. 

(a)  Each  person  who  conducts  under- 
ground mining  activities  shall  effec- 
tively support  and  maintain  all  surface 
access  openings  to  underground  oper- 
ations, and  secure  surface  facilities  in 
areas  In  which  there  are  no  current 
operations,  but  operations  are  to  be  re- 
sumed under  an  approved  permit. 
Temporary  abandonment  shall  not  re- 
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lleve  a  person  of  his  or  her  obligation 
to  comply  with  any  provisions  of  the 
approved  permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for 
a  period  of  thirty  daj^  or  more,  or  as 
soon  as  it  is  known  that  a  temporary 
cessation  will  extend  beyond  30  days, 
each  person  who  conducts  under- 
ground mining  activities  shall  submit 
to  the  regulatory  authority  a  notice  of 
Intention  to  cease  or  abandon  oper- 
ations. This  notice  shall  Include  a 
statement  of  the  exact  number  of  sur- 
face acres  and  the  horizontal  and  ver- 
tical extent  of  sub-surface  strata 
which  have  been  in  the  permit  area 
prior  to  cessation  or  abandonment,  the 
extent  and  Idnd  of  reclamation  of  sur- 
face area  which  will  have  been  accom- 
plished, and  identification  of  the  back- 
filling, regrading,  revegetatlon.  envl- 
roiunental  monitoring,  underground 
opening  closures  and  water  treatment 
activities  that  will  continue  during  the 
temporary  cessation. 

9  817.132    Ossatlon  of  operations:  Penna- 
ncnL 

(a)  The  person  who  conducts  under- 
ground mining  activities  shall  close  or 
backfill  or  otherwise  permanently  re- 
claim all  affected  areas.  In  accordance 
with  this  Chapter  and  according  to 
the  permit  approved  by  the  regulatory 
authority. 

(b)  All  stirface  equipment,  struc- 
tures, or  other  facilities  not  required 
for  continued  underground  mining  ac- 
tivities and  monitoring,  unless  ap- 
proved as  suitable  for  the  postmlnlng 
land  use  or  environmental  monitoring, 
shaU  be  removed  and  the  affected 
lands  reclaimed. 

9  817.133    Postmlnlng  land  use. 

(a)  General  Surface  land  areas  af- 
fected by  mining  activities  shall  be  re- 
stored in  a  timely  manner— 

(1)  To  conditions  that  are  capable  of 
supporting  the  use  which  they  were 
capable  of  supporting  before  any 
mining; 

(2)  To  higher  or  better  uses  achiev- 
able under  criteria  and  procedures  of 
this  Section. 

(b)  Determining  pre-mining  use  of 
land.  The  premlnlng  uses  of  land  to 
which  the  postmlnlng  land  use  Is  com- 
pared shall  be  those  uses  which  the 
land  previously  supjxjrted.  If  the  land 
had  not  been  previously  mined  and 
had  been  properly  managed. 

(1)  The  postmlnlng  land  use  for  land 
that  has  been  previously  mined  and 
not  reclaimed  shall  be  judged  on  the 
basis  of  the  highest  and  best  use  that 
can  be  achieved  and  is  compatible  with 
surrounding  areas. 

(2)  The  postmlnlng  land  use  for  land 
that  has  received  Improper  manage- 
ment shall  be  Judged  on  the  basis  of 
the    preinining    use    of    surrounding 
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lands  that  have  received  iHt>per  man- 
agement. 

(3)  If  the  premlning  use  of  the  land 
was  changed  within  5  years  of  the  be- 
ginning of  mining,  the  ccHnpaiison  of 
poetmining  use  to  premlnlng  use  shall 
include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use  imme- 
diately preceding  mining. 

(c)  Prior  to  the  release  of  lands  from 
the  permit  area  In  accordance  with  30 
CFR  807.12(c)  the  permit  area  shaU  be 
restored,  in  a  timely  manner,  either  to 
conditions  capable  of  supporting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions  ca- 
pable of  supporting  approved  alterna- 
tive land  uses.  Alternative  land  uses 
may  be  approved  by  the  regulatory  au- 
thority after  consultation  with  the 
landowner  or  the  land  management 
agency  having  Jurisdiction  over  the 
lands.  If  the  following  criteria  are  met: 

(1)  The  proposed  postmlnlng  land 
use  Is  compatible  with  adjacent  land 
use  and,  where  applicable,  with  exist- 
ing local.  State,  or  Federal  land  use 
policies  and  plans;  a  written  statement 
of  the  views  of  the  authorities  with 
statutory  responsibilities  for  land  use 
policies  and  plans  shall  have  been  sub- 
mitted to  the  regiilatory  authority 
within  60  days  of  notice  by  the  regula- 
tory authority  before  undergroimd 
mining  activities  begin.  Any  required 
approval  of  local.  State,  or  Federal 
land  management  agencies,  including 
any  necessary  zoning  or  other  changes 
required  for  the  land  use.  shall  have 
been  obtained  and  shall  remain  valid 
throughout  the  underground  mining 
activities. 

(2)  Specific  plans  shall  be  prepared 
and  submitted  to  the  regulatory  au- 
thority which  show  the  feasibility  of 
the  postmlnlng  land  use  as  related  to 
projected  land  use  trends  and  markets 
and  that  Include  a  schedule  showing 
how  the  proposed  use  will  be  devel- 
oped and  achieved  within  a  reasonable 
time  after  mining  and  be  sustained. 
The  regulatory  authority  may  require 
i^^proprlate  demonstrations  to  show 
that  the  planned  procedures  are  feasi- 
ble, reasonable,  and  Integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful  reclama- 
tion. 

(3)  Provision  of  any  necessary  public 
facilities  shaU  be  ensured  as  evidenced 
by  letters  of  conunltment  from  parties 
other  than  the  person  who  conducts 
underground  mining  activities,  as  ap- 
propriate, to  provide  them  in  a 
manner  compatible  with  the  plans 
submitted  under  30  CFR  784.15.  The 
letters  shall  be  submitted  to  the  regu- 
latory authority  before  underground 
mining  activities  begin. 

(4)  Specific  and  feasible  plans  are 
submitted  to  the  regulatory  authority 
which  show  that  financing  and  attain- 
ment and  maintenance  of  the  postmin- 
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Ing  land  use  are  feasible  and.  If  appro- 
priate, are  supported  by  letters  of 
commitment  from  parties  other  than 
the  person  who  conducts  the  under- 
ground mining  activities. 

(5)  Plans  for  the  postmining  land 
use  shall  have  been  designed  under 
the  general  supervision  of  a  registered 
professional  engineer,  or  other  appro- 
priate professional,  who  will  ensure 
that  the  plans  conform  to  applicable 
accepted  standards  for  adequate  land 
stability,  drainage,  vegetative  cover, 
and  esthetic  design  appropriate  for 
the  postmining  use  of  the  site. 

(6)  The  proposed  use  or  uses  will  nei- 
ther present  actual  or  probable  hazard 
to  public  health  or  safety  nor  will  they 
pose  any  actual  or  probable  threat  of 
water  flow  diminution  or  pollution. 

(7)  The  use  or  uses  wUl  not  involve 
unreasonable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures 
to  prevent  or  mitigate  adverse  effects 
on  fish,  wildlife,  and  related  environ- 
mental values  and  threatened  or  en- 
dangered plants  shall  have  been  ob- 
tained from  the  regulatory  authority 
and  appropriate  State  and  Federal 
fish  and  wildlife  management  agencies 
have  been  provided  a  60-day  period  in 
which  to  review  the  plan  before  under- 
ground mining  activities  begin. 

(9)  Proposals  to  change  premining 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland,  or  pas- 
ture to  a  postmining  cropland  use, 
where  the  cropland  would  require  con- 
tinuous maintenance  such  as  seeding, 
plowing,  cultivation,  fertilization,  or 
other  similar  practices  to  be  practica- 
ble or  to  comply  with  applicable  Fed- 
eral. State,  and  local  laws,  have  been 
reviewed  by  the  regulatory  authority 
to  ensure  that— 

(i)  There  is  a  firm  written  commit- 
ment by  the  person  who  conducts  un- 
derground mining  activities  or  by  the 
landowner  or  land  manager  to  provide 
sufficient  crop  management  after  re- 
lease of  applicable  performance  bonds 
under  Subchapter  J  and  Sections 
817.111-817.117,  to  assure  that  the  pro- 
posed postmining  cropland  use  re- 
mains practical  and  reasonable; 

(11)  There  is  sufficient  water  availa- 
ble and  committed  to  maintain  crop 
production;  and 

(ill)  Topsoil  quality  and  depth  are 
sufficient  to  support  the  proposed  use. 

S  817.150     R4MMU:  Claaa  I:  GeneraL 

(a)  Each  person  who  conducts  under- 
ground miniDg  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Class  I  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.151-816.156  and  to  control 
or  minimize  erosion  and  siltation.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best    technology    currently    available, 
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Class  I  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ- 
mental values  and  shall  not  cause  ad- 
ditional contributions  of  susi>ended 
solids  to  streamflow  or  to  runoff  out- 
side the  permit  area.  Any  such  contri- 
butions shall  not  be  in  excess  of  limi- 
tations of  State  or  Federal  law. 

(c)  All  Class  I  Roads  shall  be  re- 
moved and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  817.156 
unless— 

(1)  Retention  of  the  road  is  ap- 
proved as  part  of  the  approved  post- 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  is  as- 
sured; and 

(3)  All  drainage  Is  controlled  accord- 
ing to  30  CFR  817.153. 

(d)  (1)  The  design  and  construction 
or  reconstruction  of  Class  I  Roads 
shall  be  certified  by  a  registered  quali- 
fied professional  engineer  in  accord- 
ance with  30  CFR  817.151-817.154, 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  be  used  only  after 
approval  by  the  regulatory  authority 
upon  a  demonstration  by  a  registered 
qualified  professional  engineer  that 
they  will  result  In  performance  equal 
to  or  better  than  that  resulting  from 
Class  I  Roads  complying  with  30  CFR 
817.151-817.156. 

(2)  The  design  shall  incorporate  the 
demand  for  mobility  and  travel  effi- 
ciency, based  on  geometric  criteria, 
both  horizontal  and  vertical,  appropri- 
ate for  the  anticipated  volume  of  traf- 
fic and  weight  and  speed  of  vehicles  to 
be  used. 

S  817.151     Road*:  ClaM  I:  Location. 

(a)  Class  I  Roads  shall  be  located,  in- 
sofar as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini- 
mize erosion. 

(b)  No  part  of  any  Class  I  Road  shall 
be  located  in  the  channel  of  an  inter- 
mittent or  perennial  stream  unless 
specifically  approved  by  the  regula- 
tory authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo- 
rary routes  during  periods  of  construc- 
tion. The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require- 
ments of  30  CFR  817.153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 


1:  Design  and  con- 


9  817.152    Roadt:  Oi 
(truction. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com- 
pliance with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal- 
ance: 

(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  Iv.lOh  (10  percent). 

(2)  The  maximum  pitch  grade  shall 
not  exceed  lv.6.5h  (15  percent). 

(3)  There  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  per- 
cent within  any  consecutive  1,000  feet 
of  Class  I  Roads,  but  In  no  case  shall 
there  be  any  pitch  grade  over  15  per- 
cent. 

(b)  Horizontal  alinement.  Class  I 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  topog- 
raphy as  possible,  and  shall  provide 
the  alinement  required  to  meet  the 
performance  standards  of  30  CFR 
817.150-817.156.  The  alinement  shaU 
be  determined  In  accordance  with  the 
anticipated  volimie  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline- 
ment shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts. 

(l)'Cut  slopes  shall  not  be  steeper 
than  specifically  authorized  by  the 
regulatory  authority  which  shall  not 
authorize  slopes  steeper  than  Iv.l.bh 
in  unconsolidated  materials  or  lv:0.2Sh 
in  rock,  except  that  steeper  slopes  may 
be  specifically  authorized  by  the  regu- 
latory authority  if  geotechnical  analy- 
sis demonstrates  that  a  minimum 
safety  factor  of  1.5  can  be  maintained. 

(2)  Topsoil  or  other  materials  suit- 
able under  30  CFR  817.22  shall  be 
placed  on  all  cut  slopes  of  Iv.l.bh  or 
flatter  to  aid  In  establishing  vegeta- 
tion and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  control  ero- 
sion. 

(3)  Temporary  erosion-control  meas- 
ures shall  be  Implemented  during  con- 
struction to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  eTnbankments.  Embank- 
ment sections  shall  be  constructed  in 
accordance  with  the  following  provi- 
sions: 

(1)  All  vegetative  material  and  top- 
soil  shall  be  removed  from  the  em- 
bankment foundation  during  construc- 
tion to  increase  stability,  and  no  vege- 
tative material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  I  Road 
embanlunent. 


(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  Iv.bh 
(20  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or.  If  In  bedrock, 
keyed  in  a  manner  which  increases  the 
stability  of  the  fill.  The  keyway  shall 
be  a  minimum  of  10  feet  In  width  and 
shall  extend  a  minimum  of  2  feet 
below  the  toe  of  the  fill. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  Inches  In  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em- 
bankment consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  it  in  12-lnch  layers 
impossible  under  Paragraph  (dK3)  of 
this  Section,  the  embanlunent  shall  be 
constructed  in  uniform  layers  not  ex- 
ceeding in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut- 
ed by  blading  or  dozing  in  a  manner 
that  will  ensure  proper  placement  In 
the  embankment,  so  that  voids,  pock- 
ets, and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em- 
bankment shall  meet  the  requirements 
of  Paragraph  (dK3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and  com- 
pacted before  the  succeeding  layer  is 
placed.  Loads  of  material  shall  be  lev- 
eled as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and  lev- 
eling equipment  over  the  entire  width 
of  the  embanlunent.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank- 
ment material  is  apparent. 

(6)  Embankment  layers  shall  be 
compacted  as  necessary  to  ensure  that 
the  embanlunent  is  adequate  to  sup- 
port the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used.  In  selecting  the  method  to  be 
used  for  placing  embankment  materi- 
al, consideration  shall  be  given  in  the 
design  to  such  factors  as  the  founda- 
tion, geological  structure,  soils,  type  of 
construction,  and  equipment  to  he 
used.  A  structural  and  foundation 
analysis  shall  be  performed  to  estab- 
lish design  standards  for  embankment 
stability  appropriate  to  the  site.  Publi- 
cations of  The  American  Association 
of  State  Highway  and  Traffic  Officers 
(AASHTO).  including  AASHTO  T-99. 
T-180.  T-91.  and  the  modified 
AASHTO  test,  or  other  specifications 
generally  recognized  by  transportation 
engineers  as  adequate  for  design  of 
highway  embankments,  shall  be  used 
to  determine  the  degree  of  compaction 
required,  on  the  basis  of  soil  type  and 
the  anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
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used.  Compaction  effort  shall  be  ade- 
quate to  achieve  the  degree  of  compac- 
tion required.  No  lift  shall  be  placed 
on  a  layer  until  the  design  density  is 
achieved  throughout  the  layer. 
AASHTO  specifications  such  as  T-99, 
T-180.  the  modified  AASHTO  test,  or 
other  comparable  specifications  ap- 
proved by  the  regulatory  authority 
shall  be  used  as  guidelines  for  the  de- 
termination of  the  maximum  dry  den- 
sity for  granular  materials. 

(7)  Material  shall  be  placed  In  an 
embankment  only  when  its  moisture 
content  is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  lv:2h,  except  that  where 
the  embankment  material  is  a  mini- 
mum of  85  percent  rock,  slopes  shall 
not  be  steeper  than  lv:1.3&h  If  it  has 
been  demonstrated  to  the  regtilatory 
authority  that  embankment  stability 
will  result.  Where  rock  embankments 
are  constructed  they  shall  meet  the  re- 
quirements of  Paragraph  (d)(4)  of  this 
Section. 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  regvQatory  au- 
thority may  specify. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  mlnlmimi 
rate  of  one-quarter  inch  per  foot  of 
surface  width,  or  crowned  at  a  mini- 
mum rate  of  one-quarter  inch  per  foot 
of  surface  width  as  measured  from  the 
centerllne  of  the  road. 

(11)  All  material  used  In  embank- 
ments shall  be  suitable  for  use  under 
Paragraphs  (dXl)-<8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos- 
som, frozen  materials,  wet  or  peat  ma- 
terial, natural  soils  containing  organic 
matter,  or  any  other  material  consid- 
ered unsuitable  by  the  regulatory  au- 
thority for  use  In  embankment  con- 
struction. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in  Para- 
graph (dXll)  of  this  Section,  shall  be 
dis[x>sed  of  In  accordance  with  30  CFR 
817.71.  Acid-  and  toxlc-formlng  materi- 
als shall  be  disposed  of  In  accordance 
with  30  CFR  817.48.  817.81.  and 
817.103. 

(13)  Acid-producing  materials  shall 
be  permitted  for  constructing  embank- 
ments for,  only  those  Class  I  Roads 
constructed  or  reconstructed  on  coal 
processing  waste  banks  and  only  If  It 
has  been  demonstrated  to  the  regula- 
tory authority  that  no  additional  acid 
will  leave  the  confines  of  the  coal 
processing  waste  bank.  In  no  case  shall 
acid-bearing  refuse  material  be  used 
outside  the  confines  of  the  coal  proc- 
essing waste  bank.  Restoration  of  the 
road  shall  be  in  accordance  with  the 
requirements  of  30  CFR  817.103- 
817.117. 
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(14)  Topsoil  or  other  materials  suit- 
able under  30  CFR  817.22  shall  be 
placed  on  all  embankment  slopes  of 
Iv:  1.5/1  or  flatter  to  aid  in  establishing 
vegetation  and  to  minimize  erosion. 
Topsoil  material  depth  shall  be  ade- 
quate to  support  vegetation  and  to 
prevent  erosion. 

(15)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initi- 
ation of  construction  or  reconstruction 
of  a  Class  I  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  817.22.  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surface 
where  associated  structures  will  be 
placed,  and  shall  be  stored  In  accord- 
ance with  30  CFR  817.23. 

§  817.153    Roads:  Class  I:  Drainage. 

(a)  Qeneral. 

(1)  Each  Class  I  Road  shall  be  de- 
signed, constructed,  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures,  such  as.  but 
not  limited  to.  ditches,  cross  drains, 
and  ditch  relief  drains.  The  water-con- 
trol system  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year. 
24-hour  precipitation  event  or  a  great- 
er event  if  required  by  the  regulatory 
authority. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(3)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc- 
tion, to  serve  traffic  needs  and  for  util- 
ities. 

(b)  Ditches. 

(DA  ditch  shall  be  provided  on  both 
sides  of  a  through-cut  and  on  the 
inside  shoulder  of  a  cut-and-fill  sec- 
tion, with  ditch  relief  cross-drains 
spaced  according  to  grade.  Water  shall 
be  intercepted  before  reaching  a 
switchback  or  large  fill  and  drained 
safely  away  In  accordance  with  this 
Section.  Water  from  a  fill  or  switch- 
back shall  be  released  below  the  fill, 
through  conduits  or  in  riprapped 
channels,  and  shall  not  be  discharged 
onto  the  fill.  Drainage  ditches  shall  be 
placed  at  the  toe  of  all  cut  slopes 
formed  by  the  construction  of  roads. 

(2)  On  flat  sections  of  Class  I  Roads 
where  rolling  topography  Is  insuffi- 
cient to  provide  natural  ditch  drain- 
age, the  road  grade  shall  be  undulated 
to  provide  for  free  flow  of  water  In  the 
ditch  section.  Road  sections  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
facilitate  drainage. 

(c)  Culverts  and  bridges.  (IKi)  Cul- 
verts with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year,  24-hour  precipitation 
event  without  a  head  of  water  at  the 
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entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and 
bridges  with  spans  of  30  feet  or  less. 
shall  be  designed  to  safely  pass  the  20- 
year.  24-hour  precipitation  event. 
Bridges  with  spans  of  more  than  30 
feet  shall  be  designed  to  safely  pass 
the  100-year.  24-hour  precipitation 
event,  or  a  larger  event  as  specified  by 
the  regulatory  authority. 

(11)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse  and  erosion  at  Inlets  and  out- 
leU. 

(ill)  Trash  racks  and  debris  basins 
shall  be  installed  in  the  drainage  area 
wherever  debris  from  the  drainage 
area  could  impair  the  functions  of 
drainage  and  sediment-control  struc- 
tures. 

(iv)  All  culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
1  foot. 

(V)  Culverts  shall  be  designed,  con- 
structed, and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  foundation,  and  the 
weight  of  vehicles  to  be  used. 

(2)  Culverts  for  road  surface  drain- 
age only,  shall  be  constructed  in  ac- 
cordance with  the  following: 

(1)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (11)  or  (ill) 
of  this  Section,  culverts  shall  be 
spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1.000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  S  percent. 

(C)  Spacing  shall  not  exceed  500  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  maximum  in  Paragraph  (cK2Kl)  of 
this  Section  shall  be  installed  if  re- 
quired by  the  regvilatory  authority  as 
appropriate  for  the  erosive  properties 
of  the  soil  or  to  accommodate  flow 
from  small  Intersecting  drainages. 

(ill)  C^ilverts  may  be  constructed  at 
greater  intervals  than  the  maximum 
Indicated  in  Paragraph  (cK2Xi)  of  this 
Section  if  authorized  by  the  regula- 
tory authority  upon  a  finding  that 
greater  spacing  will  not  Increase  ero- 
sion. 

(iv)  Culverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down- 
grade. 

(V)  Culverts  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
10-year.  24-hour  precipitation  event  Lf 
the  ditch  will  not  overtop  and  will 
remain  stable. 

(vl)  The  inlet  end  shall  be  protected 
by  a  rock  headwall  or  other  material 
approved  by  the  regulatory  authority 
as  adequate  protection  against  erosion 
of  the  headwall.  The  water  shall  be 
discharged  below  the  toe  of  the  fill 
through    conduits    or '  in    riprapped 
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channels  and  shall  not  be  discharged 
onto  the  fill. 

(d)  Natural  drainage.  Natural-chan- 
nel dralnageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap- 
proval of  the  regulatory  authority,  in 
accordance  with  30  CFR  817.43  and 
817.44.  The  regulatory  authority  may 
approve  alterations  and  relocations 
only  If— 

(1)  The  natural-channel  drainage  is 
not  blocked; 

(2)  No  significant  damage  occurs  to 
the  hydrologic  balance:  and 

(3)  There  Is  no  adverse  impact  on  ad- 
Joining  landowners. 

(e)  Stream  crosrlnga.  Drainage  struc- 
tures are  required  for  stream  channel 
crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  and  aquatic  habitat  or  relat- 
ed environmental  values. 

9  817.154    RoMis:  Class  I:  Surfacing. 

(a)  Class  I  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula- 
tory authority  as  sufficiently  durable 
for  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  In  road  surfacing. 

$  817.156     RomIs:  Class  I:  Maintenance. 

(a)  Cnass  I  Roads  shall  be  main- 
tained in  such  a  manner  that  the  re- 
quired or  approved  design  standards 
are  met  throughout  the  life  of  the 
entire  transportation  facility  Including 
surface,  shoulders,  parking  and  side 
areas,  approach  structures,  erosion 
control  devices,  cut-and-fill  sections, 
and  such  traffic-control  devices  as  are 
necessary  for  safe  and  efficient  utiliza- 
tion of  the  road. 

(b)  C\9UBS  I  Road  maintenance  shall 
include  repairs  to  the  road  surface, 
blading,  filling  of  potholes,  and  re- 
placement of  gravel  or  asphalt.  It  shall 
include  revegetatlng.  bnish  removal, 
watering  for  dust  control,  and  minor 
reconstruction  of  road  segments  as 
necessary. 

(c)  Class  I  Roads  damaged  by  cata- 
strophic events  such  as  floods  or 
earthquakes  shall  not  be  used  until  re- 
construction of  damaged  road  ele- 
ments. The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occurred. 

S  817.156    Roads:  Class  I:  Restoration. 

(a)  Unless  the  regulatory  authority 
approves  retention*  of  a  (Tlass  I  Road 
as  suitable  for  the  approved  postmln- 
Ing  land  use.  inunedlately  after  the 
road  is  no  longer  needed  for  oper- 
ations, reclamation,  or  monitoring— 

(1)  The  road  shall  be  closed  to  ve- 
hicular traffic; 


(2)  The  natural-drainage  patterns 
shall  be  restored: 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified: 

(5)  Pill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu- 
ral-drainage restoration  standards: 

(6)  Cut  slopes  shall  be  shaped  to 
blend  with  the  natural  contour. 

(7)  Ooss  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimize 
erosion: 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes:  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  817.24(b)  and  revegetated  in  ac- 
cordance with  30  CFR  817.111-817.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road-sur- 
facing materials  shall  be  removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CFR  817.89. 

9  817.160     Roads:  Class  II:  GeneraL 

(a)  Each  person  who  conducts  under- 
ground mining  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Class  II  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  817.161-817.166  and  to  control 
or  minimize  erosion  and  slltatlon.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  II  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ- 
mental values  and  shall  not  cause  ad- 
ditional contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out- 
side the  permit  area.  Any  such  contri- 
butions shall  not  be  in  excess  of  limi- 
tations of  State  or  Federal  law. 

(c)  All  Class  II  Roads  shall  be  re- 
moved and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  817.166. 
unless— 

(1)  Retention  of  the  road  is  ap- 
proved as  part  of  the  approved  post- 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately: 

(2)  The  necessary  maintenance  is  as- 
sured; and 

(3)  AH  drainage  is  controlled  accord- 
ing to  30  Cn?R  817.163. 

(d)  (1)  Class  II  Roads  shall  be  de- 
signed and  constructed  in  accordance 
with  30  CTFR  817.161-817.164  except  to 
the  extent  that  alternative  specifica- 
tions are  used.  Alternative  specifica- 
tions may  be  used  only  after  approval 
by  the  regulatory  authority  upon  a 
demonstration  by  a  qualified  profes- 
sional engineer  that  they  will  resxilt  In 
performance  equal  or  better  than  that 


resulting  from  Class  II  Roads  comply- 
ing with  30  CFR  817.161-817.166. 

(2)  The  design  shall  Incorporate  con- 
sideration of  the  needs  of  the  specific 
uses  of  the  road  in  addition  to  travel 
efficiency.  To  the  extent  that  the  an- 
ticipated volume  of  traffic  or  weight 
or  speed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth 
in  30  CFR  817.161-817.166,  such  higher 
standards  shall  be  incorporated  in  the 
design,  construction  or  reconstruction, 
and  maintenance  of  CHass  II  Roads. 

S  817.161     Roads:  Qaas  II:  Location. 

(a)  Class  II  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini- 
mize erosion. 

(b)  No  part  of  any  Class  II  Road 
shall  be  located  in  the  channel  of  an 
intermittent     or     perennial     stream 

ninless   specifically    approved   by   the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo- 
rary routes  during  periods  of  construc- 
tion. The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  ctilverts.  or 
other  structures,  designed,  construct- 
ed, and  maintained  to  meet  the  re- 
quirements of  30  CFR  817.163. 

(d)  C^ass  II  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

J  817.162    Roads:  Oaas  II:  Design  and  con- 
struction. 

Cnass  II  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com- 
pliance with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal- 
ance; 

(a)  Vertical  alinement.  A  continuous 
grade  with  excessive  cuts  or  embank- 
ments shall  be  avoided.  CJhanges  of 
grade  shall  be  made  to  conform  as 
closely  as  possible  to  the  existing  ter- 
rain, and  maximum  road  grades  shall 
be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  Ixr.lOh  (10  percent). 

(2)  The  pitch  grade  shall  not  exceed 
19:6.5/1  (15  percent),  for  any  consecu- 
tive I.OOO  feet. 

(3)  The  pitch  grade  exceeding  16 
percent  shall  not  be  longer  than  300 
feet  within  any  consecutive  1.000  feet 
of  Class  II  Road. 

(b)  Horizontal  alinement.  Class  II 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  natural 
topography  as  possible,  and  shall  pro- 
vide the  alinement  required  for  the 
performance  standards  of  30  CFR 
817.160-817.166.  The  alinement  shall 
t>e  determined  In  accordance  with  the 
anticipated    volume    of    traffic    and 
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weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline- 
ment shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts.  Cut  slopes  shall  not  be 
steeper  than  specifically  authorized  by 
the  regulatory  authority,  which  shall 
not  authorize  slopes  steeper  than 
lv:l.5h  in  unconsolidated  materials  or 
lt7:0.25/i  In  rock,  except  that  steeper 
slopes  may  be  specifically  authorized 
by  the  regulatory  authority  if  geotech- 
nical  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained. 

(1)  Topsoil  or  other  materials  suit- 
able under  30  CFR  817.22  shall  be 
placed  on  all  cut  slopes  of  lv:l.bh  or 
flatter  to  aid  in  establishing  vegeta- 
tion and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  minimize  ero- 
sion. 

(2)  Temporary  erosion-control  meas- 
ures shall  be  implemented  during  con- 
struction to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embank- 
ment sections  shall  be  constructed  in 
accordance  with  the  following  provi- 
sions: 

(1)  All  vegetative  material  and  top- 
soil  shall  be  removed  from  the  em- 
t>ankment  foundation  to  increase  sta- 
bility, and  no  vegetative  material  or 
topsoil  shall  be  placed  beneath  or  in 
any  Class  II  Road  embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  Iv.Zh 
(33  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or  If  In  rock,  keyed 
In  a  manner  which  Increases  the  sta- 
bility of  the  f IIL  The  keyway  shall  be  a 
mlnlmiun  of  10  feet  In  width  and  shall 
begin  at  the  toe  of  the  fill.  No  material 
shall  be  placed  below  the  toe  or  be  al- 
lowed to  slide  below  the  toe.  For 
slopes  of  less  than  lr:3A  (33  percent), 
the  slopes  shall  be  scarified  to  ensure 
bonding  of  the  embankment  and  natu- 
ral material. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  inches  in  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em- 
bankment consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  in  12-lnch  layers 
Impossible  under  Paragraph  (dK3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex- 
ceeding in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut- 
ed by  blading  or  dostng  in  a  manner 
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that  will  ensure  proper  placement  In 
the  embankment,  so  that  voids,  pock- 
ets, and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em- 
bankment shall  meet  the  requirements 
of  Paragraph  (dK3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and  com- 
pacted before  the  succeeding  layer  is 
placed.  Embankment  material  shall  be 
leveled  as  placed  and  kept  smooth. 
The  successive  layers  shaJl  be  com- 
pacted evenly  by  routing  the  hauling 
and  leveling  equipment  over  the  entire 
width  of  the  embankment.  This  proce- 
dure shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank- 
ment material  is  apparent. 

(6)  Compaction  greater  than  that 
specified  in  Paragraph  (dK5)  shaU  be 
performed  to  the  extent  necessary  to 
ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  under  moisture  content 
conditions  which  will  permit  compac- 
tion and  ensiu^  proper  soil  cohesion. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  Ir:  1.5/1,  except  that  if  the 
embankment  material  is  a  minimum  of 
85  percent  rock,  slopes  shall  not  be 
steeper  than  lv:l.3bh  if  it  has  been 
demonstrated  to  the  regulatory  au- 
thority that  embankment  stability  will 
result.  Where  rock  embankments  are 
constructed  they  shall  meet  the  re- 
quirements of  Paragraph  (dK4)  of  this 
Section. 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  regulatory  au- 
thority may  specify. 

(10)  The  road  surface  shall  be  sloped 
sufficiently  to  prevent  ponding  of 
water  on  the  surface. 

(11)  All  material  used  in  embank- 
ments shall  be  suitable  for  use  under 
Paragraphs  (dKlH8)  of  this  Sect4otL 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos- 
som, frozen  materials,  wet  or  peat  ma- 
terial or  natural  soils  containing  or- 
ganic matter,  or  any  other  material 
considered  unsuitable  for  use  in  em- 
bankment construction  by  the  regula- 
tory authority. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  In  Para- 
graph (dKU)  of  this  Section,  shall  be 
disposed  of  In  accordance  with  30  CTFR 
817.71.  Acid-  and  toxic-forming  materi- 
al shall  be  disposed  of  in  accordance 
with  30  CFR  817.48,  817.81  and 
817.103. 

(13)  Topsoil  or  other  material  suit- 
able under  30  (TFR  817.22  shall  be 
placed  on  all  embankment  slopes  of 
lv:1.5h  or  flatter,  to  aid  in  establishing 
vegetation  and  to  minimize  erosion. 
Topsoil  material  depth  shall  be  ade- 
quate to  support  vegetation  and  to 
minimize  erodon. 

(14)  Temporary  erosion-control 
meastu-es  shall  be  Incorporated  during 
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construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  establiahed. 

(e)  Topsoil  removal.  Before  Initi- 
ation of  construction  or  reconstruction 
of  a  Class  II  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  817.22.  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  sur- 
faces where  associated  structures  will 
be  placed,  and  shall  be  stored  In  ac- 
cordance with  30  CFR  817.23. 

9  gl7.1<3    Roads:  Class  II:  Dralnafc. 

(a) OeneroL 

(1)  Each  Class  II  Road  shall  be  de- 
signed, constructed  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures  such  as 
ditches  In  wet  areas,  cross  drains  In 
natural  drainageways.  surface  dips, 
and  stream  crossings.  The  water-con- 
trol system  shall  be  designed  to  safely 
pass  the  peak  nmoff  from  a  lO-year. 
24  hour  precipitation  event  or  a  great- 
er event  If  required  by  the  reg\ilatory 
authority. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(b)  Ditches  and  alternative  measure* 
for  roadbed  erosion  control.  Where  re- 
quired to  minimize  erosion  on  the 
roadbed,  ditches  shall  be  designed  and 
constructed  in  accordance  with  30 
CFR  817.153(b).  In  wet  areas  or  where 
there  is  fre«  water  such  ditch  sections 
shall  be  required.  For  every  segment 
of  a  Clan  II  Road  without  drainage 
ditches  which  comply  with  30  CFR 
817.153(b).  drainage  shall  be  provided 
by  surface  dips.  These  drainage  dips 
shall  be  constructed  as  undulations  In 
the  roadway  of  sufficient  height  from 
the  hydraulic  bottom  to  the  top  of  the 
dip  to  prevent  water  from  running 
down  the  surface  of  the  road.  Insloped 
dips  shall  discharge  into  a  culvert  or 
drop  Inlet.  Outsloped  dips  shall  dis- 
charge either  onto  the  natural  ground 
or.  onto  embankments  If  a  drain  is 
provided.  The  bottom  of  the  dip  shall 
be  rock  surfaced  to  prevent  erosion. 
Dip  spiuring  shall  be  sufficient  to  mini- 
mize erosion  of  the  road  surface. 

(c)  Culverts  and  bridges. 

(1X1)  Culverts  with  an  end  area  of  35 
square  feet  or  less  shall  be  designed  to 
safely  pass  the  10-year.  24-hour  pre- 
cipitation event  without  a  head  of 
water  at  the  entrance.  Culverts  with 
an  end  area  of  greater  than  35  square 
feet,  and  bridges  with  spans  of  30  feet 
or  less,  shall  be  designed  to  safely  pass 
the  20-year.  24-hour  precipitation 
event.  Bridges  with  spans  of  more 
than  30  feet  shall  be  designed  to  safely 
pass  the  100-year.  24-hour  precipita- 
tion event  or  larger  event  as  specified 
by  the  regulatory  authority. 

(11)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse,  and  erosion  at  inlets  and  out- 
lets. 
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(ill)  (Adverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
I  foot.  

(Iv)  Culverts  shall  be  deslfned.  con- 
structed, and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  (Culverts  or  dips  for  road  surface 
drainage  only,  shall  be  constructed  In 
accordance  with  the  following: 

(1)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (11)  or  (ill) 
of  this  Section,  culverts  and  dips  shall 
be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1.000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(U)  Surface  dips  or  ctil verts  at  closer 
intervals  than  the  maximum  indicated 
in  Paragraph  (cK2)(i)  of  this  Section 
shall  be  Installed  if  required  by  the 
regulatory  authority  as  appropriate 
for  the  erosive  properties  of  the  soil  or 
to  accommodate  flow  from  small  Inter- 
secting drainages. 

(til)  Surface  dips  or  culverts  may  be 
constructed  at  greater  Intervals  than 
the  maximum  indicated  in  Paragraph 
(CK2K1)  of  this  Section  if  authorized 
by  the  regulatory  authority  upon  a 
finding  that  greater  spacing  will  not 
Increase  erosion. 

(Iv)  Culverts  and  the  bottoms  of 
drainage  dips  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down- 
grade. 

(V)  A  culvert  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
10-year.  24-hour  precipitation  event  If 
the  ditch  will  not  overtop  and  will 
remain  stable. 

(vt)  The  inlet  end  of  all  oilverts 
shall  be  protected  by  a  rock  headwall 
or  other  material  approved  by  the  reg- 
ulatory authority  as  adequate  protec- 
tion against  erosion  of  the  headwall. 
The  water  shall  be  discharged  below 
the  toe  of  the  fill,  through  conduits  or 
In  riprapped  channels  and  shall  not  be 
discharged  onto  the  fill. 

(d)  Satural  drainage.  Natural-chan- 
nel drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap- 
proval of  the  regtilatory  authority  In 
accordance  with  30  (TFR  817.43  and 
817.44.  The  regulatory  authority  may 
approve  alterations  and  relocations 
qnly  if — 

(I)  The  natural -channel  drainage  Is 
not  blocked; 

(II)  No  significant  degradation  occurs 
to  the  hydrologic  balance;  and 

(ill)  There  is  no  adverse  Impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage  struc- 
tures are  required  for  stream -channel 


crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  or  aquatic  habitat  or  related 
environmental  values. 

S  817.1(4     RomU:  Clan  II:  Surfacing. 

(a)  criass  II  Roads  shall  be  surfaced 
with  r(x;k,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula- 
tory authority  as  sufficiently  durable 
for  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc- 
tion, to  serve  traffic  needs  and  for  util- 
ities. 

9  817.I6S    Roadr  Oau  II:  Maintenance.       ' 

(a)  Class  II  Roads  shall  be  main- 
tained in  such  a  manner  that  the  re- 
quired or  approved  design  criteria  are 
met  throughout  the  life  of  the  facility 
including  surface  and  shoulders,  park- 
ing, side  areas,  approach  structures, 
erosion-control  devices,  and  such  traf- 
fic-control devices  as  are  necessary  for 
safe  and  efficient  utilization. 

(b)  Class  II  Road  maintenance  shall 
include  basic  custodial  care  as  required 
to  protect  the  road  investment  imd  to 
prevent  damage  to  adjacent  resources. 
This  Includes  maintenance  to  control 
erosion,  repair  of  structures  and  drain- 
age systems,  removal  of  rocks  and 
debris,  replacement  of  surface  and  res- 
toration of  the  road  prism. 

9  817.1M     RoMla:  CUm  II:  Restoration. 

(a)  Unless  the  regulatory  authority 
approves  retention  of  a  Class  II  Road 
as  suitable  for  the  approved  postmln- 
Ing  land  use.  immediately  after  a  road 
Is  no  longer  needed  for  operations,  rec- 
lamation, or  monitoring— 

(1)  The  road  shall  be  closed  to  ve- 
hicular traffic: 

(2)  The  natural  drainage  patterns 
shall  be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

( 5 )  Fill  slopes  shall  be  rounded  or  re- 
duced and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu- 
ral drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour, 

(7)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with   topsoil    in   accordance    with   ZO 


C:PR  817.24(b)  and  revegetated  in  ac- 
cordance with  30  CFR  817.111-817.116. 
(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road  sur- 
facing materials  shall  be  removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CFR  817.89. 

817.170    RomU:  Claas  III:  General 

(a)  Each  person  who  conducts  under- 
ground mining  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Class  III  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  817.171-817.176  and  to  control 
or  minimise  erosion  and  siltatlon.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  ciurently  available. 
Class  III  Roads  shall  not  cause 
damage  to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of  sus- 
pended solids  to  streamflow  or  to 
runoff  outside  the  permit  area.  Any 
such  contributions  shall  not  be  in 
excess  of  limitations  of  State  or  Feder- 
al law. 

(c)  All  Class  III  Roads  shall  be  com- 
pletely removed  and  the  land  affected 
regraded  to  the  approximate  original 
contour  and  revegetated  in  accordance 
with  the  requirements  of  30  CFR 
817.176  except  where  30  CFR 
817.171(g)  shall  apply. 

(d)  To  the  extent  the  anticipated 
volume  of  traffic  or  weight  or  speed  of 
vehicles  to  be  used  requires  higher 
standards  than  those  set  forth  in  30 
CFR  817.171-817.175,  such  higher 
standards  shall  be  incorporated  In  the 
design,  construction,  reconstruction  or 
maintenance  of  Class  III  Roads. 

9  817.171     Roads:  Clan  III:  Location. 

(a)  Class  III  Roads  shall  be  located 
on  ridges  or  on  the  most  stable  availa- 
ble slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road 
shall  be  located  In  the  channel  of  an 
Intermittent  or  perennial  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  approved  by  the  regu- 
latory authority  as  temporary  routes 
across  ephemeral  or  Intermittent 
streams  that  will  not  adversely  affect 
stream  sedimentation  or  fish,  wildlife, 
and  related  environmental  values.  All 
other  stream  crossings  shall  be  made 
using  temporary  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require- 
ments of  30  CFR  817.173. 

(d)  Class  III  Roads  shall  be  con- 
structed to  minimize  downstream  sedi- 
mentation and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  regula- 
tory authority  for  imderground 
mining  activities  for  which  a  Class  III 
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Road  Is  proposed,  the  location  of  the 
proposed  road  shall  be  clearly  marked 
in  the  field  by  flags  or  stakes  to  enable 
the  regulatory  authority  to  perform 
onsite  review. 

(f )  Class  III  Roads  shall  not  be  locat- 
ed in  wet,  steep,  or  unstable  areas 
where  complete  restoration  under  30 
CFR  817.176  cannot  be  accomplished. 

(g)  A  Class  III  Road  may  be  con- 
structed in  the  same  allnement  as  a 
Class  I  or  Class  II  Road  that  Is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  be  permitted  if 
the  requirements  for  the  Icxatlon  of 
the  Class  I  or  Class  II  Road  are  met, 
and  the  construction  begins  within  6 
months  from  the  time  the  Class  III 
Road  Is  constructed. 

9817.172  Roads:    Clan    III:    Design    and 
conatructJon. 

Field-design  methods  shall  be  uti- 
lized for  Class  in  Roads. 

(a)  Vertical  alinement.  Ebccept  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  muTitnum  road 
grades  shall  be  as  follows: 

(I)  The  overall  grade  shall  not 
exceed  Iv.lOh  (10  percent). 

(II)  The  maximum  pitch  grade  shall 
not  exceed  Iv.bh  (20  percent). 

(ill)  There  shall  not  be  more  than 
1,000  consecutive  feet  of  maximum 
pitch  grade. 

(b)  Horizontal  alinement.  Class  in 
Roads  may  meander  so  as  to  avoid 
large  growths  of  vegetation  and  other 
natural  obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Road  embankments.  Compaction 
on  embankments  shall  be  required 
only  to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal.  TopsoU  shaU  be 
removed  and  stockpiled  only  where  ex- 
cavation would  require  replacement  of 
material  and  redistribution  of  topsoU 
for  proper  revegetatlon. 

9817.173  RoMis:  Clan  III:  Drainage. 

(a)  General. 

(1)  Class  m  Road  drainage  shall 
consist  of  temporary  culverts  In  flow- 
ing streams,  wet  areas,  and  In  ephem- 
eral channels  as  necessary  to  protect 
the  facility  during  Its  life  and  to  mini- 
mize disturbance  of  the  hydrologic 
balance. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(b)  Culverts  and  bridges.  Temporary 
culverts  shall  be  Installed  for  all  flow- 
ing drainages  and  stream  crossings. 
Temporary  culverts  and  bridges  shall 
be  sized  to  safely  pass  the  1-year.  6- 
hour  precipitation  event. 

(c)  Natural  drainage.  Natural  chan- 
nel drainageways  shall  not  be  altered 
or  relocated  for  the  purposes  of  Class 
III  Road  construction. 
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(d)  Stream  crotsings.  Temporary 
drainage  structures  are  required  tar 
crossing  permanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  ad- 
versely affect  fish  migration  and 
aquatic  habitat  or  related  environmen- 
tal values. 

9  817.174     Roads:  Clau  III:  Surfacing. 

(a)  Class  III  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  to 
serve  traffic  needs  and  for  utilities. 

9817.175    RoadK  Class  UL  Maintenance. 

(a)  CTlass  in  Road  maintenance  shall 
be  sufficient  to  ensure  minimization  of 
erosion  for  the  life  of  the  road. 

(b)  Class  in  Roads  shall  not  be  used 
if  climatic  conditions  are  such  that 
usage  may  cause  degradation  of  water 
quality. 

9  817.176    RoMls:  ClaM  IIL  Restoration. 

Immediately  after  a  Class  ni  Road 
is  no  longer  needed  for  operations,  rec- 
lamation, or  monitoring— 

(a)  The  road  shall  be  closed  to  ve- 
hicular traffic; 

(b)  The  natural  drainage  patterns 
shall  be  restored: 

(c)  All  bridges  and  culverts  shall  be 
removed: 

(d)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(e)  FiU  slopes  shall  be  rounded  or  re- 
duced and  shM>ed  to  conform  the  site 
to  adjacent  terrain  and  meet  natural 
drainage  restoration  standards: 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(g)  Cross  drains,  dikes,  and  water 
bars  shaU  be  constructed  to  control 
erosion:  and 

(h)  Road  surfaces  from  which  top- 
soil  has  been  removed  shaU  be  covered 
with  topsoil  in  accordance  with  30 
CFR  817.24(b).  and  the  surface  shall 
be  revegetated  in  accordance  with  SO 
CFR  817.111-817.116. 

9  817.189  Other  transportation  facilities. 

Railroad  loops,  spurs,  sidings,  sur- 
face conveyor  systems,  chutes,  aerial 
tramways,  or  other  transport  facilities 
shall  be  designed,  constructed  or  re- 
constructed, and  maintained,  and  the 
area  restored  to— 

(a)  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available— 

(1)  Damage  to  fish,  wildlife  and  re- 
lated environmental  values;  and 

(2)  Additional  contributions  of  sus- 
pended solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con- 
tributions shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law:     . 


NOttAl  tCOISTBt.  VOi.  44,  NO.  SO— TUfSOAY,  NIAICH  11,  IfTV 


KDOUU.  UGOTBt,  VOL  44,  NO.  SO— TUfSOAY,  MAtCH  IS,  lf79 


UMI 


15448 

(b)  Control  and  minimize  diminution 
or  desrmdation  of  w»ter  quAllty  and 
quantity. 

(c)  Control  and  minimize  erosion 
and  siltation; 

(d)  Control  and  minimize  air  pollu- 
tion; and 

(e)  Prevent  damage  to  public  or  pri- 
vate property. 

i  817.181     Sap^ort  fadUtics  and  uUlity  in- 
■Ullatioiis. 

(a)  Support  facilities  required  for,  or 
used  inddent&lly  to,  the  operation  of 
the  underground  mine,  including,  but 
not  limited  to,  i^ine  buildings,  coal- 
loading  facilities  at  or  near  the  mine- 
site,  coal  storage  facilities,  equipment- 
storage  facilities,  fan  buildings,  hoist 
buildings,  preparation  plants,  sheds, 
shops,  and  other  buildings,  shall  be  de- 
signed, constructed  or  reconstructed, 
and  located  to  prevent  or  control  ero- 
sion and  siltation.  water  pollution,  and 
damage  to  public  or  private  property. 
Support  facilities  shall  be  designed. 
constructed  or  reconstructed,  main- 
tained, and  used  in  a  manner  which 
prevents,  to  the  extent  possible  using 
the  best  technology  ciirrently  availa- 
ble— 

(1)  C>amage  to  fish,  wildlife,  and  re- 
lated environmental  values;  and 

(2)  Additional  contributions  of  sus- 
pended solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con- 
tributions shall  not  be  In  excess  of 
limitations  of  State  or  Federal  law. 

(b)  All  underground  mining  activi- 
ties shall  be  conducted  In  a  maimer 
which  minimJCTK  damage,  destruction. 
or  disruption  of  services  provided  by 
oil.  gas,  and  water  wells:  oil.  gas.  and 
coal-slurry  pipelines;  railroads;  electric 
and  telephone  lines;  and  water  and 
sewages  lines  which  pass  over,  under. 
or  through  the  permit  area,  unless 
otherwise  approved  by  the  owner  of 
those  facilities  and  the  regulatory  au- 
thority. 


PAIT  SIS— SKOAL  PCRMANENT 
PtOGtAM  PBtFOtMANCE  STAND- 
AIDS— CONCUttENT  SURFACE 
AND  UNDBKGIOUNO  MINING 

Sec 

818.1  8ooi>e. 

818.2  Objective. 
818.4  Re^ooslbilities. 
818.11  AppUcabillty. 

818.13    Compliance  with  wiaonl 
818.15    Additional  perf  omiAnoe  I 

Authoutt:  Sees.  lOZ  301,  501.  503,  504, 
SOS,  SOS.  510,  SIS.  516.  517,  Pub.  U  95-87.  01 
SUt.  448.  449.  4«7.  470,  471,  473.  478.  48«. 
495  (30  D.&C.  1302.  1211.  1281.  1253.  1254. 
12S4.  12S8.  15«5.  1286). 


f  818.1 

This  Part  sets  forth  the  minimum 
performanoe    standards    with    which 
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each  person  who  combines  surface 
mining  activities  with  underground 
mining  activities  must  comply  under  a 
variance  from  the  requirement  that 
reclamation  efforts  proceed  as  contem- 
poraneously as  practicable  for  specific 
areas  within  the  permit  area. 

i  818^     CM^tcetl^e- 

The  objective  of  this  Part  is  to 
ensure  the  maximum  practicable  re- 
covery of  coal  resources  and  to  avoid 
multiple  disturbances  of  surface  lands 
or  waters. 

§  818.4    ResponsibiiiUea. 

(a)  The  regulatory  authority  shall 
review  and  grant  or  deny  requests  for 
variances  from  the  requirement  that 
reclamation  efforts  proceed  as  contem- 
poraneously as  practicable,  in  accord- 
ance with  30  CPR  785.18  and  this  Part. 

(b)  The  person  who  conducts  com- 
bined surface  and  underground  mining 
activltes  shall  comply  with  the  provi- 
sions of  this  Part. 

9  818.11     Applkability. 

A  variance  under  this  Part  applies 
only  to  those  specific  areas  within  the 
permit  area  that  the  person  conduct- 
ing combined  surface  and  under- 
ground mining  activltes  has  shown  to 
be  necessary  for  implementing  the 
proposed  concurrent  operations  and 
that  the  regulatory  authority  has  ap- 
proved  in  the  permit  under  30  CPR 
785.18.  The  variance  is  effective  for 
any  particular  portion  of  the  permit 
area  only  for  the  time  necessary  to  fa- 
cilitate the  authorized  underground 
mining  activities. 

9  818.13    Compliance  with  Tariance  terau. 

(a)  Elach  person  who  conducts  oper- 
ations under  a  variance  issued  under 
30  CFR  785.18  shall  comply  with  all 
applicable  requirements  of  this  Sub- 
chapter and  the  regulatory  program, 
except  to  the  extent  that— 

(DA  delay  In  compliance  with  these 
requirements  is  specifically  authorized 
by  the  variance  issued  under  the 
permit;  and 

(2)  The  delay  in  compliance  is  neces- 
sary to  achieve  the  purposes  for  which 
the  variance  was  granted. 

(b)  Each  person  who  conducts  activi- 
ties under  a  variance  issued  under  30 
CPR  785.18  shall  comply  with  each  re- 
quirement of  the  variance  as  set  forth 
in  the  permit. 

1 818.15     Additional     performance     stmnd- 
ards. 

In  addition  to  the  requirements  of 
30  CFR  816  and  817,  each  person  who 
conducts  combined  surface  and  under- 
ground mining  activltes  shall  comply 
with  the  following: 

(a)  A  500-foot  barrier  pillar  of  coal 
shall  be  maintained  between  the  sur- 
face and  tmderground  mining  activi- 


ties In  any  one  seam.  The  regulatory 
authority  and  the  Mine  Safety  and 
Health  Administration,  and  the  State 
agency  with  authority  for  the  safety 
of  mine  workers,  if  any.  may.  however, 
approve  a  lesser  distance,  after  a  find- 
ing by  the  regulatory  authority  that 
mining  at  a  lesser  distance  will  result 
in— 

(1)  Improved  coal  resources  recov- 
ery; 

(2)  Abatement  of  water  pollution:  or 

(3)  Elimination  of  hazards  to  the 
health  and  safety  of  the  public. 

(b)  The  vertical  distance  between 
combined  surface  and  underground 
mining  activities  working  separate 
seams  shall  be  sufficient  to  provide  for 
the  health  and  safety  of  the  workers 
and  to  prevent  surface  water  from  en- 
tering the  underground  workings. 

(c)  No  combined  activities  shall 
reduce  the  protection  provided  public 
health  and  safety  below  the  level  of 
protection  required  for  those  activities 
if  conducted  without  a  variance. 


PART  819— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS— AUGER  MINING 

Sec. 

819.1  Scope. 

819.2  Objectives. 

819.11    Auger  minlnr  Additional  perform- 
ance standards. 

AoTHORmr  ;  Sees.  102,  201,  501,  503,  504, 
510.  615.  617,  701,  Pub.  L.  95-87,  91  Stat,  448, 
449.  467.  470.  471,  480,  486,  498,  516  (30 
UB.C.  1202.  1211.  1251,  1363,  1254,  1260. 
1265,  1267,  1291). 

9  819.1     Scope. 

This  Part  sets  forth  environmental 
protection  performance  standards  in 
addition  to  those  of  Part  816  for  sur- 
face mining  activities  involving  auger 
mining. 

9  819.2    Objectlvem. 

The  objectives  of  this  Part  are  to— 

(a)  Prevent  adverse  environmental 
effects  from  auger  mining;  and 

(b)  Prevent  any  unnecessary  loss  of 
coal  reserves. 

9  819.11     Auger    mining:     Additional     per- 
formance itandarda. 

(a)  Any  auger  mining  associated 
with  surface  mining  activities  shall  be 
conducted  to  maximize  recoverabllity 
of  mineral  reserves  remaining  after 
the  mining  activities  are  completed. 
EsLCh  person  who  conducts  auger 
mining  operations  shall  leave  areas  of 
undisturbed  coal  to  provide  access  for 
removal  of  those  reserves  by  future 
underground  mining  activities,  unless 
the  regulatory  authority  determines 
that  the  coal  reserves  have  been  de- 
pleted or  are  limited  in  thickness  or 
extent  to  the  point  that  it  will  not  be 


practicable  to  recover  the  remaining 
coal  reserves.  The  regulatory  authori- 
ty shall  make  such  determination  only 
upon  presentation  of  appropriate  tech- 
nical evidence  by  the  operator. 

Undisturbed  areas  of  coal  shall  be 
left  in  unmlned  sections  which— 

(1)  Are  a  minimum  of  260  feet  wide 
at  any  point  between  each  group  of 
auger  openings  to  the  full  depth  of  the 
auger  hole; 

(2)  Are  no  more  than  2.500  feet 
apart,  measured  from  the  center  of 
one  section  to  the  center  of  the  next 
section,  unless  a  greater  distance  Is  set 
forth  in  the  permit  application  under 
30  CFR  785.20  and  approved  by  the 
regulatory  authority:  and 

(3)  For  multiple  seam  mining,  shall 
have  a  width  of  at  least  250  feet  plus 
50  feet  for  each  subjacent  workable 
coal  seam.  The  centers  of  all  unmlned 
sections  shall  be  aligned  vertically. 

(b)  No  auger  hole  shall  be  made 
closer  than  500  feet  in  horizontal  dis- 
tance to  any  abandoned  or  active  un- 
derground mine  workings,  except  as 
approved  In  accordance  with  30  CPR 
816.79. 

(c)  In  order  to  prevent  pollution  of 
surface  and  ground  water  and  to 
reduce  fire  hazards,  each  auger  hole, 
except  as  provided  In  Paragraph  (d)  of 
this  Section,  shall  be  plugged  so  as  to 
prevent  the  discharge  of  water  from 
the  hole  and  access  of  air  to  the  coal, 
as  follows: 

(1)  Each  auger  hole  discharging 
water  containing  toxic-forming  or 
acid-forming  material  shall  be  plugged 
within  72  hours  after  completion  by 
backfilling  and  compacting  noncom- 
bustlble  and  Impervious  material  into 
the  hole  to  a  depth  sufficient  to  form 
a  water-tight  seal  or  the  discharge 
shall  be  treated  commencing  within  72 
hours  after  completion  to  meet  appli- 
cable effluent  limitations  and  water 
quality  standards  under  30  CFR 
816.42.  until  the  hole  is  properly 
sealed;  and 

(2)  Each  auger  hole  not  discharging 
water  shall  be  sealed  as  In  Paragraph 
(cKl)  of  this  Section,  to  close  the 
opening  within  30  days  following  com- 
pletion. 

(d)  An    auger    hole    need    not    be 
plugged,  if  the  regulatory  authority 
finds- 
CD     Impoundment    of    the    water 

which  would  result  from  plugging  the 
hole  may  create  a  hazard  to  the  envi- 
ronment or  public  health  or  safety; 
and 

(2)  Drainage  from  the  auger  hole 
will  not  pose  a  threat  of  pollution  to 
surface  water  and  will  comply  with  the 
requirements  of  30  CFR  816.41-816.42. 

(e)  The  regulatory  authority  shall 
prohibit  auger  mining,  if  it  determines 
that- 

(1)  Adverse  water  quality  impacts 
cannot  be  prevented  or  corrected; 
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(2)  Fill  stability  cannot  be  achieved; 

(3)  The  prohibition  is  necessary  to 
m^Timtgio  the  utilization,  recoverabl- 
lity or  conservation  of  the  solid  fuel 
resources;  or 

(4)  Subsidence  resulting  from  auger 
mining  may  disturb  or  damage  power- 
lines,  pipelines,  buildings,  or  other 
facilities. 


PART  820— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—ANTHRACTTE  MINES  IN 
PENNSYLVANIA 

Sec 

830.1  Scope.      ' 

820.2  ObJecUve. 

820.11    Performance  standards:  Anthracite 
mines  in  Pennsylvania. 

AnTHORmr  :  Sees.  102.  301.  501,  503,  504, 
529,  Pub.  Lc  95-97.  91  Stat  448.  449.  467.  470, 
471,  514  30  (UJ8.C.  1302.  1211.  1351.  1353, 
1364,  1279). 

9  820.1     Scope. 

This  Part  sets  forth  environmental 
protection  performance  standards  for 
anthracite  surface  coal  mining  and 
reclamation  operations  in  Pennsylva- 
nia. 

9  820.2    ObJccUvc 

This  Part  implements  Subsection 
529(a)  of  the  Act,  which  requires  the 
Secretary  to  adopt  special  perform- 
ance standards  for  anthracite  mines 
regulated  by  special  environmental 
protection  performance  standards  of  a 
State  as  of  the  date  of  enactment  of 
the  Act. 

9  820.11     Performance   standards:    Anthra- 
cite mines  In  Pennaylvania. 

(a)  Anthracite  surface  coal  mining 
and  reclamation  operations  in  Penn- 
sylvania shall  comply  with  all  the  en- 
vironmental protection  provisions  for 
anthracite  coal  mining  contained  In 
the  Pennsylvania  statutes  in  effect  on 
August  3,  1977,  instead  of  the  other 
provisions  of  this  Subchapter.  These 
Pennsylvania  statutory  provisions  are: 

(1)  The  Pennsylvania  Anthracite 
Strip  Mining  and  Conservation  Act, 
June  27,  1947.  P.L.  1095.  as  amended 
through  August  3,  1977,  52  P.S.  Sec- 
tion 681.1  et  sea.  (Purdons  1966,  1978 
Supp.); 

(2)  The  Pennsylvania  C^al  Refuse 
Disposal  Control  Act.  September  24, 
1968.  P.L.  1040,  No.  318.  as  amended 
through  August  3.  1977,  52  P.S.  Sec- 
tion 30.51  et  seq.  (Purdons  1966,  1978 
Supp.) 

(3)  The  Pennsylvania  Surface 
Mining  Conservation  and  Reclamation 
Act,  May  31,  1945.  PX.  1198,  as  amend- 
ed through  August  3,  1977.  52  P£. 
1396.1  et  seq.  (Purdons  1966.  1978 
Supp.) 
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(4)  The  Pennsylvania  Anthracite 
Coal  Mine  Act  of  19«5,  PJi.  No  346.  as 
amended  through  August  3.  1977,  52 
P.S.  Section  70.101  et  seq.  (Purdons 
1966,  1978  Supp.) 

(5)  The  Pennsylvania  CHean  Streams 
Law,  as  amended  through  August  3. 
1977,  35  P.S.  SecUons  691.1  et  seq. 
(Purdons  1977) 

(6)  The  Pennsylvania  CJas  Oper- 
ations. Well-Drilling,  Petroleum  and 
Coal  Mining  Act,  PX-  756,  Nov.   30, 

1965.  as  amended  through  August  3. 
1977,  52  PJS.  Section  2101  et  seq.  (Pur- 
dons 1966.  1978  Supp.) 

(7)  Provisions  regulating  the  dis- 
charge of  coal,  culm  or  refuse  Into 
streams  under  P.L.  640.  June  27,  1913. 
as  amended  through  Augiist  3,  1977  52 
PJS.  Section  631  et  seq.  (Purdons  1966. 
1978  Supp.) 

(8)  Regulation  of  coal  stripping 
under  P.L.  133,  June  18,  1941,  as 
amended  through  August  3,  1978,  52 
PB.    Section    1471    et   seq.    (Purdons 

1966.  1978  Supp.) 

(9)  Regvilation  of  subsidence  under 
PXk  1198,  May  22,  1921,  as  amended 
through  August  3,  1977,  52  P.S.  Sec- 
tion 661  et  seq.  (Purdons  1966,  1978 
Supp.) 

(10)  Regulation  of  subsidence  under 
P.  L.  1538.  Sept  20,  1961.  as  amended 
through  August  3,  1977  (52  P.S.  Sec- 

"tlon  et  seq.  (Purdons  1966,  1978  Supp.) 

(11)  The  establishment  of  mine 
safety  zones  under  P.L.  1994.  Dec.  22. 
1959,  as  amended  through  August  3. 
1977.  52  P.S.  SecUon  3101  et  seq.  (Pur- 
dons 1966,  1978  Supp.) 

(12)  Pennsylvania  Air  Pollution  Con- 
trol Act  of  January  8,  1960,  P.L.  as 
amended  through  August  3,  1977,  35 
P.S.  Section  4001  et  seq.  (Purdons 
1977)  and. 

(13)  Pennsylvania  Solid  Waste  Man- 
agement Act.  July  31,  1968.  P.L.  788,  as 
amended  through  August  3,  1977,  35 
P.S.  Section  691.1  et  seq.  (Purdons 
1977). 

(b)  Anthracite  surface  coal  mining 
and  reclamation  operations  In  Penn- 
sylvania shall  also  comply  with  envl- 
roqmental  protection  regulations  for 
anthracite  coal  mining  contained  in 
Title  25  of  the  Pennsylvania  CTode.- 
These  Pennsylvania  regidatlons  are: 

Chapters  75,  77.  91.  92.  93,  94.  95,  97. 
99,  100,  101,  102,  105,  121,  123.  124,  125. 
127.  129,  131,  138,  135,  137,  139,  141, 
143.  209,  210.  211,  241,  243  and  401. 

Each  of  the  above  regulations  Is  in- 
cluded in  its  entirety. 

(c)  If  Pennsylvania's  regulatory  pro- 
gram, including  statutes  and  regula- 
tions In  effect  on  Augiist  3,  1977,  for 
anthracite  surface  coal  mining  and 
reclamation  operations  are  amended, 
the  Secretary,  upon  receipt  of  a  notice 
of  amendment,  shall  issue  additional 
regulations  as  necessary  to  meet  the 
purposes  of  this  Act. 
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(d)  The  acts,  statutes,  regulations 
and  their  amendments  identified  in 
SecUon  820.11(a)  and  (b)  of  this  Part 
are  hereby  incorporated  by  reference 
as  they  exist  on  the  date  of  adoption 
of  this  Part.  Notices  of  changes  made 
to  these  publications  will  be  periodi- 
cally published  by  OSM  in  the  Feder- 
al Rbcistkr.  These  materials  are  on 
file  and  available  for  inspection  at  the 
OSM  Central  Office.  VS.  Department 
of  the  Interior.  South  Interior  Build- 
ing. Washington.  D.C.  20240.  at  each 
OSM  Regional  Office.  District  Office, 
and  Field  Office,  and  the  central 
office  of  the  applicable  State  regula- 
tory authority,  if  any.  Copies  of  these 
publications  may  also  be  obtained  by 
writing  to  the  above  locations.  Copies 
of  these  publications  will  also  be  on 
file  for  public  inspection  at  the  Feder- 
al Rbgutkk  Library.  1100  L'  St..  N.W.. 
Washington.  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register  Feb- 
ruary 7,  1979.  The  Director's  approval 
of  this  incorporation  by  reference  ex- 
pires on  February  7.  1980. 


PART  •22— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—OPERATIONS IN  ALLUVIAL 
VALLEY  HOORS 

Sec 

832  1       Scope. 

822.2      Objectlvea. 

822.11  Alluvial  valley  noors:  Esaential  hy- 
drokwic  functions. 

822.12  Alluvial  valley  floors:  Protection  of 
faxmlnc  and  water  supplies. 

822.13  Alluvial  vaUey  floors:  Protection  of 
acricuUural  uses. 

822.14  Alluvial  valley  noors:  Monitoring. 

Adtho«itt  :  Sections  102.  201.  601.  503. 
504.  506.  507.  508.  509.  510.  515.  516.  517.  519 
and  701.  Pub.  L.  95-87.  91  SUl.  448.  449.  467. 
470.  471.  473.  478.  4M.  486.  495.  498.  516  (30 
US.C.  1202.  1211.  1251.  1253.  1254.  1256. 
1257.  1258.  1259.  1260.  1265.  1266.  1267. 
1291). 

S  822.1     Scope. 

This  Part  seta  forth  additional  re- 
quirements for  surface  coal  mining 
and  reclamation  operations  on  or 
which  affect  alluvial  valley  floors  in 
the  arid  and  semi-arid  regions  of  the 
country. 

§822^    Objcctlvea 

This  Part  establishes  the  minimum 
environmental  protection  perform- 
ance, reclamation  and  design  stand- 
ards, to  preserve  either  the  existing  or 
potential  agricultural  uses  and  the 
productivity  of  alluvial  valley  floors 
during  and  after  surface  coal  mining 
and  reclamation  operations. 


9  822.11     AlluviaJ    valley    noon:    Essentia] 
hydrolofic  functions. 

(a)  Surface  coal  mining  and  reclama- 
tion operations  shall  be  conducted  to 
preserve,  throughout  the  mining  and 
reclamation  process,  the  essential  hy- 
drologic  functions  of  alluvial  valley 
floors  not  within  an  affected  area. 
These  functions  shall  be  preserved  by 
maintaining  those  geologic,  hydrologlc 
and  biologic  characteristics  that  sup- 
port those  functions. 

(b)  Surface  coal  mining  and  reclama- 
tion operations  shall  be  conducted  to 
reestablish,  throughout  the  mining 
and  reclamation  process,  the  essential 
hydrologlc  functions  of  alluvial  valley 
floors  within  an  affected  area.  These 
functions  shall  be  reestablished  by  re- 
constructing those  geologic,  hydrolo- 
glc and  biologic  characteristics  that 
support  those  functions. 

(c)  The  characteristics  that  support 
the  essential  hydrologlc  functions  of 
alluvial  valley  floors  are  those  in  30 
CFR  785.19(dK3)  and  those  other  geo- 
logic, hydrologlc.  or  biologic  character- 
istics identified  during  preminlng  in- 
vestigations or  monitoring  conducted 
during  the  surface  coal  mining  and 
reclamation  operation. 

9822.12    Alluvial  valley  floors:  Protection 
of  fanning  and  water  supplies. 

*'  (a)  Surface  coal  mining  and  reclama- 
tion operations  shall  not  interrupt, 
discontinue,  or  preclude  farming  on  al- 
luvial valley  floors,  unless— 

(i)  The  preminlng  land  use  is  unde- 
veloped rangeland  which  is  not  signifi- 
cant to  farming:  or 

(11)  The  area  of  affected  alluvial 
valley  floor  is  small  and  provides  or 
may  provide  negligible  support  for 
production  from  one  or  more  farms. 

(b)  If  environmental  monitoring 
shows  that  a  surface  coal  mining  oper- 
ation is  interrupting,  discontinuing,  or 
precluding  farming  on  alluvial  valley 
floors,  the  operation  shall  cease  until 
remedial  measures  are  taken  by  the 
person  who  conducts  the  operation. 
The  remedial  measures  shall  be  ap- 
proved by  the  regulatory  authority 
prior  to  the  resumption  of  mining. 

(c)  Surface  coal  mining  and  reclama- 
tion operations  shall  not  cause  materi- 
al damage  to  the  quality  or  quantity 
of  water  in  surface  or  underground 
water  systems  that  supply  alluvial 
valley  floors.  If  environmental  moni- 
toring shows  that  the  surface  coal 
mining  operation  is  causing  material 
damage  to  water  that  supplies  alluvial 
vsdley  floors,  the  mining  operations 
shall  cease  until  remedial  measures 
are  taken  by  the  person  who  conducts 
the  operation.  The  remedial  measures 
shall  be  approved  by  the  regulatory 
authority  prior  to  the  resumption  of 
mining  operations. 

(d)  Paragraphs  (a)  and  (b)  of  this 
Section  do  not  apply  to  those  lands 


which  were  identified  in  a  reclamation 
plan  approved  by  the  State  prior  to 
August  3.  1977  for  any  surface  coal 
mining  and  reclamation  operation 
that,  in  the  year  preceding  August  3. 
1977: 

(1)  Produced  coal  in  commercial 
quantities  and  was  located  within  or 
adjacent  to  an  alluvial  valley  floor,  or 

(2)  Obtained  specific  permit  approv- 
al by  the  State  regulatory  authority  to 
conduct  surface  coal  mining  and  recla- 
mation operations  within  an  alluvial 
valley  floor. 

9  822.13     Alluvial  valley  floors:  Protection 
of  agricultural  uses. 

Surface  coal  mining  and  reclamation 
operations  shall  be  conducted  to 
ensure  that  the  agricultural  utility 
and  the  level  of  productivity  of  allu- 
vial valley  floors  in  affected  areas  are 
reestablished. 

9  822.14    Alluvial  valley  floors:  Monitoring. 

(a)  An  environmental  monitoring 
system  shall  be  installed,  maintained 
and  operated  by  the  permittee  on  all 
alluvial  valley  floors  during  surface 
coal  mining  and  reclamation  oper- 
ations and  continued  until  all  bonds 
are  released  in  accordance  with  30 
CFR  807.  The  monitoring  system  shall 
provide  sufficient  information  to  allow 
the  regulatory  authority  to  determine 
that: 

(I)  The  agricultural  utility  and  pro- 
duction of  the  alluvial  valley  floor  not 
within  the  affected  area  is  being  pre- 
served; 

(II)  The  potential  agricultural  utility 
and  production  on  the  alluvial  valley 
floor  within  the  affected  area  has 
been  reestablished: 

(ill)  The  important  characteristics 
supporting  the  essential  hydrologlc 
functions  of  the  alluvial  valley  floor  in 
the  affected  area  have  been  reestab- 
lished after  mining:  and 

(Iv)  the  important  characteristics 
supporting  the  essential  hydrologlc 
functions  of  an  alluvial  valley  floor  in 
areas  not  affected  are  preserved 
during  and  after  mining. 

(b)  Monitoring  shall  be  performed  at 
adequate  frequencies,  to  indicate  long 
term  trends  that  could  affect  agricul- 
tural use  of  the  alluvial  valley  floors. 

(c)  Monitoring  shall  be  performed 
during  operations,  to  identify  charac- 
teristics of  the  alluvial  valley  floor  not 
identified  in  the  permit  application 
and  to  evaluate  the  Importance  of  all 
characteristics. 

(d)  All  monitoring  data  collected  and 
analyses  thereof  shall  routinely  be 
made  available  to  the  regulatory  au- 
thority. 


PART  823— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—OPERATIONS ON  PRIME 
FARMLAND 

Sec. 

823.1  Scope. 

823.2  Objective. 

823.11  Prime    farmland:    Special    require- 
ments. 

823.12  Prime  farmland:  Soil  removal. 

823.13  Prime  farmland:  Soil  stockpiling. 

823.14  Prime  farmland:  Soil  replacement. 

823.15  Prime  farmland:  Revegetatlon. 

Authority:  Sections  102.  201.  501.  503. 
504.  506.  507.  508.  510.  515.  516.  517.  701  of 
Pub.  L.  95-87.  91  SUt.  448.  449.  467,  470.  471. 
473.  478.  480.  486.  495.  498.  516  (30  U.8.C. 
1202.  1211,  1251.  1253.  1254.  1256.  1257.  1258. 
1260.  1266.  1267.  1291). 

9  823.1     Scope. 

This  Part  sets  forth  special  environ- 
mental protection  performance,  recla- 
mation, and  design  standards  for  sur- 
face coal  mining  and  reclamation  oper- 
ations on  prime  farmland. 

9  823.2    Objective. 

The  objective  of  this  Part  is  to  set 
forth  those  soil  removal,  stockpiling, 
and  replacement  operational  require- 
ments and  revegetatlon  and  other  rec- 
lamation standards  for  prime  farm- 
lands to  ensure  both  that  the  land  will 
have  agricultural  productive  capacity 
which  is  equal  after  mining  to  pre- 
minlng levels  and  the  land  Is  not  lost 
as  an  important  national  resource. 

9  823.11     Prime  farmland:  Special  require- 
ments. 

SurfEu;e  coal  mining  and  reclamation 
operations  conducted  on  prime  farm- 
land shall  meet  the  following  require- 
ments: 

(a)  A  permit  shall  be  obtained  for 
those  operations  under  30  CFR  785.17. 

(b)  Soil  materials  to  be  used  in  the 
reconstruction  of  the  prime  farmland 
soil  shall  be  removed  before  drilling, 
blasting,  or  mining,  in  accordance  with 
Section  823.12  and  in  a  maimer  that 
prevents  mixing  or  contaminating 
these  materials  with  undesirable  mate- 
rial. Where  removal  of  soil  materials 
results  in  erosion  that  may  (»use  air 
and  water  pollution,  the  regulatory 
authority  shall  specify  methods  to 
control  erosion  of  exposed  overburden. 

(c)  Revegetatlon  success  on  prime 
farmlands  shall  be  measured  upon  the 
basis  of  a  comparison  of  actual  crop 
production  from  the  disturbed  area, 
compared  to  the  predetermined  target 
level  of  crop  production  approved  by 
the  regulatory  authority  in  the  permit 
in  accordance  with  30  CFR 
785.17(dK3). 


9  823.12    Prime  farmland:  Soil  removaL 

(a)  Surface  coal  mining  and  reclama- 
tion operations  on  prime  farmland 
shall  be  conducted  to  — 

(1)  Separately  remove  the  entire  A 
horizon  or  other  suitable  soil  materials 
which  will  create  a  final  soil  having  an 
equal  or  greater  prcxluctive  capacity 
than  that  which  existed  prior  to 
mining. 

(2)  Separately  remove  the  B  horizon 
of  the  soil,  a  combination  of  B  horizon 
and  underlying  C  horizon,  or  other 
suitable  soil  material  that  will  create  a 
reconstructed  soil  of  equal  or  greater 
pr(xluctive  capacity  than  that  which 
existed  before  mining. 

(3)  Separately  remove  the  underly- 
ing C  horizons,  other  strata,  or  a  com- 
bination of  horizons  or  other  strata,  to 
he  used  instead  of  the  B  horizon. 
When  replaced,  these  combinations 
shall  be  equal  to,  or  more  favorable 
for  plant  growth  than,  the  B  horizon. 

(b)  The  minimum  depth  of  soil  and 
soil  materia]  to  be  removed  for  use  in 
reconstruction  of  prime  farmland  soils 
shall  be  sufficient  to  meet  the  soil  re- 
placement requirements  of  Section 
823.14(a). 

9  823.13    Prime  farmland:  Soil  stockpiling. 

If  not  utilized  immediately,  the  A 
horizon  or  other  suitable  soil  materials 
specified  in  Section  823.12(a)(1)  and 
the  B  horizon  or  other  suitable  soil 
materials  specified  in  Sections 
823.12(a)(2)  and  823.12(a)(3)  shall  be 
stored  separately  from  each  other  and 
from  spoil.  These  stockpiles  shall  be 
placed  within  the  permit  area  where 
they  are  not  disturbed  or  exposed  to 
excessive  water  or  wind  erosion  before 
the  stockpiled  horizons  can  be  redis- 
tributed. Stockpiles  in  place  for  more 
than  30  days  shall  meet  the  require- 
ments of  30  CFR  816.23  or  817.23. 

9  823.14    Prime     farmland:    Soil     replace- 
ment 

Surface  coal  mining  and  reclamation 
operations  on  prime  farmland  shall  be 
conducted  according  to  the  following: 

(a)  The  minimum  depth  of  soil  and 
soil  material  to  be  reconstructed  for 
prime  farmland  shall  be  48  Inches,  or  a 
depth  equal  to  the  depth  of  a  subsur- 
face horizon  in  the  natural  soil  that 
inhibits  root  penetration,  whichever  is 
shallower.  The  regulatory  authority 
shall  specify  a  depth  greater  than  48 
inches,  wherever  necessary  to  restore 
productive  capacity  due  to  uniquely 
favorable  soil  horizons  at  greater 
depths.  Soil  horizons  shall  be  consid- 
ered as  Inhibiting  root  penetration  if 
their  densities,  chemical  properties,  or 
water  supplying  capacities  restrict  or 
prevent  penetration  by  roots  of  plants 
common  to  the  vicinity  of  the  permit 
area  and  have  little  or  no  l>eneflclal 
effect  on  soil  productive  capacity. 


(b)  Replace  soil  material  only  on 
land  which  has  been  first  returned  to 
fkial  grade  and  scarified  according  to 
30  CFR  816.101-816.105  or  817.101- 
817.105,  unless  site-specific  evidence  is 
provided  and  approved  by  the  regula- 
tory authority  showing  that  scarifica- 
tion will  not  enhance  the  capability  of 
the  reconstructed  soil  to  achieve 
equivalent  or  higher  levels  of  yield. 

(c)  Replace  the  soil  horizons  or 
other  suitable  soil  material  in  a 
manner  that  avoids  excessive  compac- 
tion. Compaction  shall  be  considered 
excessive  if,  on  more  than  10  percent 
of  the  replacement  area,  any  layer  of 
reconstructed  soil  has  a  moist  bulk 
density  of  0.1  gram  per  cubic  centi- 
meter more  than  the  values  stated  In 
the  approved  permit  application  under 
30  CFR  785.17(b)(3)  for  the  equivalent 
layer  of  the  undisturbed  soil. 

(d)  Replace  the  B  horizon  or  other 
suitable  material  specified  in  Section 
823.12  (a)(2)  and  (aK3)  to  the  thick- 
ness needed  to  meet  the  requirements 
of  paragraph  (a)  of  this  Section. 

(e)  Replace  the  A  horizon  or  other 
suitable  soil  materials  specified  In  Sec- 
tion 823.12(aKl)  as  the  final  surface 
soil  layer.  This  surface  soil  layer  shall 
equal  or  exceed  the  thlcltness  of  the 
original  soil,  as  determined  in  30  CFR 
785.17(b)(iKll).  and  be  replaced  in  a 
manner  that  protects  the  surface  layer 
from  wind  and  water  erosion  before  it 
Is  seeded  or  planted. 

(f)  Apply  nutrients  and  soil  amend- 
ments as  needed  to  quickly  establish 
vegetative  growth. 

9  823.15    Prime  farmland:  Revegetatlon. 

Each  person  who  conducts  surface 
coal  milling  and  reclamation  oper- 
ations on  prime  farmland  shall  meet 
the  following  revegetatlon  require- 
ments during  reclamation: 

(a)  Following  soil  replacement,  that 
person  shall  establish  a  vegetative 
cover  capable  of  stabilizing  the  soil 
surface  with  respect  to  erosion.  All 
vegetation  shall  be  In  compliance  with 
the  plan  approved  by  the  regulatory 
authority  under  30  CFR  785.17  and 
carried  out  in  a  manner  that  encour- 
ages prompt  vegetative  cover  and  re- 
covery of  productive  capacity.  The 
timing  and  mulching  provisions  of  Sec- 
tions 816.113-816.114  or  817.113- 
817.114  shall  be  met. 

(b)  Within  a  time  period  specified  In 
the  permit,  but  not  to  exceed  10  years 
after  completion  of  backfilling  and 
rough  grading,  any  portion  of  the 
permit  area  which  is  prime  farmland 
must  l>e  used  for  crops  commonly 
grown,  such  as  com,  soybeans,  cotton, 
grain,  hay.  sorghum,  wheat,  oats, 
barley,  or  other  crops  on  surroimdlng 
prime  farmland.  The  crops  may  be 
grown  In  rotation  with  hay  or  pasture 
crops  as  defined  for  cropland.  The  reg- 
ulatory authority  may  approve  a  crop 
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use  of  perennial  planta  for  hay,  where 
this  la  a  common  long  term  lue  of 
prime  farmland  •oils  In  the  surround- 
tog  area.  The  level  of  mana<emeift 
■hall  be  eqiiivalent  to  that  on  which 
the  target  yields  are  based. 

(c)  Measurement  of  success  In  prime 
farmland  revegetatlon  will  be  deter- 
mined based  upon  the  techniques  ap- 
proved In  the  permit  by  the  regulatory 
authority  under  30  CPR  785.17.  As  a 
minimum,  the  following  standards 
shall  be  met: 

(I)  Average  annual  crop  production 
shall  be  determined  based  upon  a 
minimum  of  3  years  data.  Crop  pro- 
duction shall  be  measured  for  the 
three  years  Immediately  prior  to  re- 
lease of  bond  according  to  30  CFR  807. 

(II)  Adjustment  for  weather  induced 
variability  In  the  annual  mean  crop 
production  may  be  permitted  by  the 
regulatory  authority. 

(Hi)  Revegetation  on  prime  farmland 
shall  be  considered  a  success  when  the 
adjusted  3  year  average  annual  crop 
production  Is  equivalent  to.  or  higher 
than,  the  predetermined  target  level 
of  crop  production  specified  in  the 
permit  in  accordance  with  30  CFR 
786.17(dX3). 


PART  824— SPCOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—MOUNTAINTOP  REMOVAL 

Sec. 

824.1      Scope. 
834.3      Objectives. 

834.11    Mountaintop  removal:  Performance 
standarda 

AuTHoamr  :  Sections  103.  301.  501.  503. 
504.  50«.  508.  510.  515.  517.  701  Pub.  L.  95-87. 
91  SUt.  448.  449.  467.  470.  471.  474.  478.  480. 
488.  498.  516  (30  U.S.C.  1303.  1311.  1351. 
1353.  1354.  1256.  1258.  1260.  1385.  1367. 
1391). 

S  824.1     Scope. 

This  Part  sets  forth  special  environ- 
mental protection  performance,  recla- 
mation, and  design  standards  for  sur- 
face coal  mining  activities  constituting 
mountaintop  removal  mining. 

9  824  J    Objectives. 

The  objectives  of  this  Part  are  to  — 

(a)  E^nhance  coal  recovery; 

(b)  Reclaim  the  land  to  equal  or 
higher  postmlnlng  use:  and 

(c)  Protect  and  enhance  environmen- 
tal and  other  values  protected  under 
the  Act  and  this  Chapter. 

1824.11     Mountaintop    removal:    Perform- 
ance itandanU. 

(a)  Under  an  approved  regulatory 
program.  s\irface  coal  mining  activities 
may  be  conducted  under  a  variance 
from  the  requirement  of  this  Sub- 
chapter for  restoring  affected  areas  to 
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their    approximate    original    contour, 
if- 

(1)  The  regulatory  authority  grants 
the  variance  uiKier  a  permit,  in  accord- 
ance with  30  CFR  786.14: 

(2)  The  activities  Involve  the  mining 
of  an  entire  coal  seam  numlng 
through  the  upper  fraction  of  a  moun- 
tain, ridge,  or  hill,  by  removing  all  of 
the  overburden  and  creating  a  level 
plateau  or  gently  rolling  contour  with 
no  higiiwalls  remaining: 

(3)  An  Industrial,  commercial,  agri- 
cultural, residential,  or  public  facility 
(Including  recreational  facilities)  use  is 
proposed  and  approved  for  the  affect- 
ed land: 

(4)  The  alternative  land-use  require- 
ments of  30  CFR  816.133  are  met: 

(9)  All  applicable  requirements  of 
this  Subchapter  and  the  regulatory 
program,  other  than  the  requirement 
to  restore  affected  areas  to  their  ap- 
proximate original  contour,  are  met: 

(6)  An  outcrop  barrier  of  sufficient 
width,  consisting  of  the  toe  of  the 
lowest  coal  seam,  and  its  associated 
overburden,  are  retained  to  prevent 
slides  and  erosion,  except  that  the  reg- 
ulatory authority  may  permit  an  ex- 
emption to  the  retention  of  the  coal 
barrier  requirement  if  the  following 
conditions  are  satisfied: 

(1)  The  proposed  mine  site  was 
mined  prior  to  May  3.  1978.  and  the 
toe  of  the  lowest  seam  has  been  re- 
moved: or 

(U)  A  coal  barrier  adjacent  to  a  head- 
of-hollow  fill  may  be  removed  after 
the  elevation  of  a  head-of-hoUow  fill 
attains  the  elevation  of  the  coal  bar- 
rier if  the  head-of-hollow  fill  provides 
the  stability  otherwise  ensured  by  the 
retention  of  a  coal  barrier 

(7)  The  final  graded  slopes  on  the 
mined  area  are  less  than  lv:5h,  so  as  to 
create  a  level  plateau  or  gently  rolling 
configuration,  and  the  outslopes  of 
the  plateau  do  not  exceed  lv.2h  except 
where  engineering  data  substantiates, 
and  the  regulatory  authority  finds,  in 
writing,  and  includes  in  the  permit 
under  30  CFR  785.14.  that  a  minimum 
static  safety  factor  of  1.5  will  be  at- 
tained: 

(8)  The  resulting  level  or  gently  roll- 
ing contour  Is  graded  to  drain  inward 
from  the  outslope.  except  at  specified 
points  where  it  drains  over  .the  outs- 
lope In  stable  and  protected  channels. 
The  drainage  shall  not  be  through  or 
over  a  valley  or  head-of-hollow  fill. 

(9)  Natural  watercourses  below  the 
lowest  coal  seam  mined  are  not  dam- 
aged: 

(10)  All  waste  and  acid- forming  or 
toxic-forming  materials,  including  the 
strata  immediately  below  the  coal 
seam,  are  covered  with  non-toxic  spoil 
to  prevent  pollution  and  achieve  the 
approved  postmlnlng  land  use;  and 

(11)  Spoil  is  placed  on  the  mountain- 
top  bench  as  necessary  to  achieve  the 


postmlnlng  land  use  approved  under 
paragraphs  (aX3)  and  (aX4)  of  this 
Section.  All  excess  spoil  material  not 
retained  on  the  mountaintop  shall  be 
placed  In  accordance  with  30  CFR 
816.52  and  816.71-816.74. 


PART  825— SPEaAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS— SPEQAL  BITUMINOUS 

COAL  MINES  IN  WYOMING 

Sec. 

825.1  Scope. 

838.2  Objective. 

838.11  Mines  operating  before  January  1. 
1973. 

835.12  Mines    developed    after    August    3, 
1977. 

825.13  Changes  In  Wyoming  program. 

AuTHoarrr  :  SecUons  102.  201.  501.  503. 
504.  508.  510.  515.  527.  701  Pub.  L.  95-87.  91 
Stat.  448.  449.  467.  470.  471.  478.  480.  488, 
513.  516  (30  U.S.C.  1202.  1211.  1251.  1253, 
1284.  1358,  1380.  1377.  1291). 

9  825.1     Scope. 

(a)  This  Part  sets  forth  special  re- 
quirements for  certain  bituminous  sur- 
face coal  mining  activities  located  west 
of  the  l(X)th  meridian  west  longitude 
in  Wyoming  which  existed  on  January 
1,  1972.  and  for  surface  coal  mining  ac- 
tivities Immediately  adjacent  thereto 
which  began  development  after 
August  3,  1977,  in  accordance  with 
Section  527  of  the  Act. 

(b)  Unless  specifically  modified  by 
this  Part,  each  performance  standard 
of  this  Subchapter  applies  to  these 
mines. 

9  825.2    Objective. 

The  objective  of  this  Part  Is  to  mini- 
mize any  adverse  environmental  effect 
of  certain  special  bituminous  coal 
mines  located  west  of  the  100th  merid- 
ian west  longitude  In  Wyoming,  by— 

(a)  Providing  special  standards  for 
onslte  handling  of  spoil: 

(b)  Eliminattng  depressions  capable 
of  collecting  water. 

(c)  Improving  and  regrading  certain 
spoils  outside  the  mine  pit  to  approxi- 
mate original  contour,  and 

(d)  Retention  of  certain  stable  high- 
walls. 

9  825.11     Mines   operating  before  January 

1,  ir72. 

(a)  This  Section  applies  to  those  por- 
tions of  special  bituminous  coal  mines, 
as  defined  in  30  CFR  701.5.  which  — 

(1)  Were  approved  for  operation 
before  January  1.  1972.  including  the 
orderly  expansion  of  the  mine  pit  to 
the  extent  authorized  by  State  law: 

(2)  Have  actually  been  producing 
coal  since  January  1.  1972: 

(3)  Are  committed  to  a  mode  of  oper- 
ation that  warrants  an  exception  to 
aoaxe  of  the  provisions  of  this  Sub- 


chapter because  of  past  duration  of 
mining:  and 

(4)  Involve  the  mining  of  more  than 
one  seam,  and  mining  was  initiated 
before  August  3,  1977,  on  the  deepest 
coal  seam  contemplated  to  be  mined  in 
the  current  operation. 

(b)  Operations  subject  to  this  Sec- 
tion shall,  at  a  minimum,  meet  the 
general  performance  standairds  of  this 
Subchapter  for  all  operations  conduct- 
ed on  the  permit  area  outside  the  mine 
pit  and  for  those  operations  associated 
with  spoil  storage  areas.  All  the  stand- 
ards of  this  Subchapter  apply  to  the 
mine  pit  except  for  requirements  for 
backfilling  and  grading.  Special  re- 
quirements for  backfilling  and  grading 
the  mine  pit  area  are  as  follows: 

(1)  In  the  final  mine  area,  high  walls 
shall  be  allowed  to  remain  if  found  to 
be  stable  by  the  regulatory  authority. 

(2)  Benches  may  be  constructed  If 
approved  by  the  regulatory  authority 
In  the  approved  mining  plan. 

(3)  The  exposed  pit  floors  shall  be 
sloped  and  graded  to  provide  access  to 
the  areir-^ 

(4)  TopsoU,  shall  be  replaced  in  ac- 
cordance wltn  30  CFR  816.24. 

(5)  The  flo^r  of  the  pit  shall  be  re- 
graded  and  seleded  according  to  the  re- 
quirements of  30  CFR  816.102  and 
816.111-816.11^: 

(6)  Where  water  Impoundments  are 
included  as  part  of  the  mine  plan, 
riprap  shall '  be  used  if  necessary  to 
prevent  erosion. 

(7)  Spoil  iiUea  shall  be  graded  and 
contoured,  ttrith  no  more  than  an  over- 
all slope  at  n  degrees,  and  terraces 
may  be  u^ed  to  break  the  slope  when 
it  can  be  shown  that  terraces  will 
comply  with  all  applicable  reclamation 
requirements.  Steeper  slopes  may  be 
permitted  upon  approval  of  the  regu- 
latory authority,  if  it  has  been  demon- 
strated that  such  slopes  will  comply 
with  all  applicable  reclamation  re- 
quirements and  are  consistent  with 
the  approved  post-mining  land  use. 

9  825.12    Mines  developed  after  August  3. 
1977. 

(a)  This  Section  applies  to  those  spe- 
cial bituminous  coal  mines,  as  defined 
in  30  CFR  701.5.  which  are  developed 
after  August  3,  1977.  on  lands  immedi- 
ately adjacent  to  portions  of  mines 
subject  to  30  CFR  825.11. 

(b)  Operations  subject  to  this  Sec- 
tion shall  comply  with  all  require- 
ments of  Wyoming  law. 

(c)  Operations  subject  to  this  Sec- 
tion shall,  at  a  minimum,  meet  the 
general  requirements  of  this  Sub- 
chapter for  all  operations  conducted 
in  the  permit  area  outside  the  mine  pit 
and  for  the  operations  associated  with 
spoil  storage  areas.  30  CFR  816  applies 
to  the  mine  pit,  except  for  the  require- 
ments for  backfilling  and  grading.  Spe- 
cial requirements  for  backfilling  and 
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grading  the  mine  pit  area  are  as  fol- 
lows: 

(IKi)  Slope  specifications  for  the 
postmlnlng  land  use  shall  not  exceed 
the  average  of  the  natural  slopes 
measured  in  the  immediate  area  of  the 
mineslte  except  in  accordaoice  with 
Paragraph  (cK2)  of  this  Section. 

(ii)  Slopes  steeper  than  the  average 
of  the  natural  slopes  may  be  approved 
by  the  regulatory  authority,  if  it  can 
be  demonstrated  that  returning  the 
affected  area  to  a  slope  equal  to  or  less 
than  the  average  natural  slope  would 
greatly  Increase  the  amount  of  dis- 
turbed land. 

(ill)  Measurements  of  Individual 
slopes,  locations  at  which  measure- 
ments are  made,  and  the  average  natu- 
ral slope  as  determined  from  the  indi- 
vidual slope  measurements  shall  be 
submitted  for  approval  to  the  regula- 
tory authority  in  the  permit  applica- 
tion required  under  30  CFR  785.12. 

(2)  For  post-mining  land  uses  which 
do  not  Include  permanent  water  im- 
poundments— 

(i)  The  final  mine  area  shall  be  back- 
filled, graded,  and  contoured  to  the 
extent  necessary  to  return  the  land  to 
the  use  approved  by  the  regulatory  au- 
thority in  accordance  with  30  CFR 
816.133. 

(11)  All  backfilling,  grading,  and  con- 
touring shall  preserve  the  original 
drainage  system  or  provide  substitute 
drainage  systems  approved  by  the  reg- 
ulatory authority. 

(ill)  Terraces  or  benches  may  be 
used  onl^  if  it  has  been  demonstrated 
to  the  regulatory  authority  that  con- 
touring methods  do  not  provide  the  re- 
quired results.  Detailed  plans  of  di- 
mensions and  design  of  the  terraces  or 
benches,  check  dams,  erosion-preven- 
tion techniques,  and  slopes  of  the  ter- 
races or  benches,  and  their  intervals, 
shall  have  been  approved  by  the  regu- 
latory authority  before  construction 
commences. 

(Iv)  I>epresslons  that  will  accumulate 
water  shall  not  be  allowed,  unless  they 
are  approved  under  Paragraph  (cK3) 
of  this  Section. 

(3)  For  post-mining  land  uses  that 
include  permanent  water  impound- 
ments— 

(I)  The  exposed  mine  pit  area  shall 
be  sloped,  graded,  and  contoured  to 
blend  with  the  topography  of  the  svu-- 
rounding  terrain  and  to  provide  access 
to  the  area.  Where  necessary  to  pre- 
vent erosion,  riprap  shall  be  used. 

(II)  If  the  person  who  conducts  the 
surface  mining  activities  demonstrates 
that  the  pitwall  can  be  stabilized  by 
terracing  or  other  techniques,  the  reg- 
ulatory authority  may  approve  leaving 
the  stabilized  pltwsill  along  one-half  of 
the  proposed  impoundment  shoreline, 
as  measured  along  the  circumference. 
The  remaining  part  of  the  shoreline 
shall    be    graded    and    contoured    to 
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blend  with  the  topography  of  the  sur- 
rounding terrain  and  to  provide  access 
to  the  area.  Detailed  explanations  of 
the  techniques  to  be  used  to  stabilize 
the  pitwall  shall  have  been  approved 
by  the  regulatory  authority  before  the 
Impoundment  is  created. 

9  826.13    Changes  in  Wyoming  program. 

In  the  event  of  an  amendment  or  re- 
vision to  the  State  of  Wyoming  regula- 
tory program,  regulations,  or  decisions 
made  thereunder,  governing  special  bi- 
tuminous coal  mines,  the  Secretary 
shall  issue  additional  regulations  as 
necessary  to  meet  the  purposes  of  the 
Act. 


PART  826— SPEQAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—OPERATIONS ON  STEEP 
SLOPES 

Sec. 

826.1  Scope. 

826.2  Objective. 

826.11  AppUcabUity. 

826.12  Steep    slopes:    Performance    stand- 
ards. 

826.15  Steep  slopes:  Limited  variances. 

836.16  Steep  slopes:  Multiple  seam. 

AuTRORrrr  :  Sees.  102.  201.  501,  503.  504, 
508.  510.  515,  701  Pub.  L.  95-87,  91  Stat.  448. 
449.  467,  470,  471,  478.  480.  486.  516  (n.S.C. 
1303.  1211.  1351,  1253,  1354,  1258,  1260.  1365, 
1391). 

9  828.1     Scope. 

This  Part  sets  forth  special,  addi- 
tional environmental  protection  per- 
formance, reclamation,  and  design 
standards  for  surface  coal  mining  and 
reclamation  operations  conducted  on 
steep  slopes  meaning  any  slope  of  20 
degrees  or  more  or  as  defined  In  Sec- 
tion 701.5. 

9828.2    Objective. 

The  objective  of  this  Part  Is  to 
ensure  adequate  envlrotunental  pro- 
tection during  surface  coal  mining  and 
reclamation  operations  on  steep 
slopes. 

9826.11     AppUcabiUty. 

(a)  Any  surface  coal  mining  and  rec- 
lamation operations  on  steep  slopes 
shall  meet  the  requirements  of  this 
Part. 

(b)  The  standards  of  this  Part  do  not 
apply  to  mining  conducted  on  a  flat  or 
gently  rolling  terrain  with  an  occasion- 
al steep  slope  through  which  the 
mining  proceeds  and  leaves  a  plain  or 
predomhiatly  flat  area,  or  to  oper- 
ations covered  by  30  CFR  824. 
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f  S2t.l2     Steep  flopes:  PerfomuuKC  fUiHl- 

Surface  coal  mining  and  reclamation 
operations  subject  to  this  Part  sh&ll 
comply  with  requirements  of  Sub- 
chapter O  and  the  following,  except  to 
the  extent  a  variance  la  approved 
under  Section  826.15: 

(aXl)  The  person  engaged  in  surface 
co«l  mining  tmd  reclamation  oper- 
ations shall  prevent  the  following  ma- 
terials from  being  placed  or  allowed  to 
remain  on  the  downalope: 

(A)  Spoil; 

(B)  Waate  materials,  including  waste 
mineral  matter 

(C)  Debris,  including  that  from 
clearing  and  grubbing  of  haul  road 
construction;  and 

(D)  Abandoned  or  disabled  equip- 
ment; 

(11)  Nothing  in  this  subsection  shall 
prohibit  the  placement  of  material  In 
road  embankments  located  on  the 
downslope,  so  long  as  the  material 
used  and  embankment  design  comply 
with  the  requirements  of  30  CPR 
816.1S0-819.180  or  817.150-817.180  and 
the  material  is  moved  and  placed  In  a 
controlled  manner. 

(b)  The  high  wall  shall  be  completely 
covered  with  compacted  spoil  and  the 
disturbed  area  graded  to  comply  with 
the  provisions  of  30  CPR  816.101- 
818.106  and  30  CFR  817.101-817.106. 
including,  but  not  limited  to.  the 
return  of  the  site  to  the  approximate 
original  contour.  The  person  who  con- 
ducts the  sxirface  coal  mining  and  rec- 
lamation operation  must  demonstrate 
to  the  regulatory  authority,  using 
standard  geotechnlcal  analysis,  that 
the  minimum  static  factor  of  safety 
for  the  stability  of  all  portions  of  the 
reclaimed  land  is  at  least  1.3. 

(c)  Land  above  the  high  wall  shall 
not  be  disturbed,  unless  the  regulatory 
authority  finds  that  the  disturbance 
facilitates  compliance  with  the  re- 
quirements of  this  Part. 

(d)  Material  in  excess  of  that  re- 
quired by  the  grading  and  backfilling 
provisions  of  paragraph  (b)  of  this 
Section  shall  be  disposed  of  In  accord- 
ance with  the  requirements  of  30  CFR 
816.71-816.74  or  817.71-817.74. 

(e)  Woody  materials  shall  not  be 
burled  in  the  backfilled  area  unless 
the  reg\ilatory  authority  determines 
that  the  proposed  method  for  placing 
woody  material  beneath  the  hlghwall 
will  not  deteriorate  the  stable  condi- 
tion of  the  backfilled  area  as  required 
in  Section  826.12(b).  Woody  materials 
may  be  chipped  and  distributed  over 
the  surface  of  the  backfill  as  mulch,  if 
special  provision  Is  made  for  their  use 
and  approved  by  the  regulatory  au- 
thority. 

(f)  Unllned  or  unprotected  drainage 
channels  shall  not  be  constructed  on 
backfills  unless  approved  by  the  regu- 


latory authority  as  stable  and  not  sub- 
ject to  erosion. 

I  826.1S    Steep  tlopc*:  Limited  vaHances. 

Under  every  Federal  program  or  any 
approved  State  program  which  in- 
cludes appropriate  procedures,  persons 
may  be  granted  variances  from  the  ap- 
proximate original  contour  require- 
ments of  Section  826.12(b)  for  steep 
slope  surface  coal  mining  and  reclama- 
tion operations,  if  the  following  stand- 
ards are  met  and  a  permit  incorporat- 
ing the  variance  is  approved  uiuler  30 
CPR  785.18: 

(a)  The  hlghwall  shall  be  completely 
backfilled  with  spoil  material,  in  a 
manner  which  results  In  a  static  factor 
of  safety  of  at  least  1.3  using  standard 
geotechnlcal  analyses. 

(b)  The  watershed  control  of  the 
area  within  which  the  mining  occurs 
shall  be  improved  by  reducing  the 
peak  flow  from  precipitation  or  thaw 
and  reducing  the  total  suspended 
solids  or  other  pollutants  in  the  sur- 
face water  discharge  during  precipita- 
tion or  thaw.  The  total  volume  of  flow 
during  every  season  of  the  year  shall 
not  vary  in  a  way  that  adversely  af- 
fects the  ecology  of  any  surface  water 
or  any  existing  or  planned  public  or 
private  use  of  surface  or  ground  water. 

(c)  Land  above  the  hlghwall  may  be 
disturbed  only  to  the  extent  that  the 
regulatory  authority  deems  appropri- 
ate and  approves  as  necessary  to  facili- 
tate compliance  with  the  provisions  of 
this  Part  and  if  the  regidatory  author- 
ity finds  that  the  disturbance  is  neces- 
sary to — 

( 1 )  Blend  the  solid  hlghwall  and  the 
backfilled  material; 

(2)  Control  surfiu^  riinoff;  or 

(3)  P^vide  access  to  the  area  above 
the  hlghwall. 

(d)  The  landowner  of  the  permit 
area  has  requested.  In  writing,  as  part 
of  the  permit  application  under  30 
CPR  785.16.  that  the  variance  be 
granted. 

(e)  The  operations  are  c»nducted  In 
full  compliance  with  a  permit  issued  in 
accordance  with  30  CFR  785.16. 

(f)  Only  the  amount  of  spoil  as  is 
necessary  to  achieve  the  postminlng 
land  use.  ensure  the  stability  of  spoil 
retained  on  the  bench,  and  meet  all 
other  requirements  of  the  Act  and  this 
Chapter  shall  be  placed  off  the  mine 
bench.  All  spoil  not  retained  on  the 
bench  shall  be  placed  in  accordance 
with  30  CFR  816.71-816.74.  or  817.71- 
817.74  and  30  CPR  816.101-102  or 
817.101-817.102. 

S  826.IC    Steep  slopes:  MulUpie  leun. 

In  multiple-seam  steep  slope  affect- 
ed areas,  spoil  not  required  to  reclaim 
and  restore  the  permit  area  may  be 
placed  on  a  pre-existing  bench,  if  ap- 
proved  by   the   regulatory   authority 


and  If  the  following  requirements  are 
met: 

(a)  AU  excess  spoil  must  be  hauled, 
placed,  and  retained  on  the  solid 
bench. 

(b)  The  spoil  must  be  graded  to  the 
most  moderate  slope  so  as  to  eliminate 
the  existing  hlghwall  to  the  extent 
possible  with  the  available  spoU. 

(c)  The  fill  must  comply  with  30 
CPR  816.71  or  817  73  and  the  other  re- 
quirements of  this  Subchapter. 

(d)  The  bench  on  which  the  spoil  is 
to  be  placed  must  have  been  created 
and  abandoned  due  to  coal  mining 
prior  to  August  3,  1977. 


PART  827— SfEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—COAL PROCESSING 
PLANTS  AND  SUPPORT  FAQLITIES 
NOT  LOCATED  AT  OR  NEAR  THE 
MINESITE  OR  NOT  WITHIN  THE 
PERMH  AREA  FOR  A  MINE 

Sec. 

S27.1    Scope. 
827.11    Applicability 

827.13    Coal  processing  plants:  PerfonnaDoe 
standards. 

Authomtt:  Sees.  102.  201.  501.  SOS.  604. 
508.  510.  515.  517.  701  Pub.  L.  95-«7.  91  Stat. 
448.  449.  467.  470.  471.  479.  480.  488.  498.  516 
(30  VS.C.  1202.  1211.  1261.  126a.  1254.  1258. 
1260.  1265.  1267.  1291). 

S  827.1     Scope. 

This  Part  sets  forth  requirements 
for  coal  processing  plants  and  thelr 
support  facilities  not  located  within 
the  permit  area  for  a  mine,  to  ensure 
the  protection  of  public  property  and 
the  environment,  in  accordance  with 
the  Act. 

SSr.ll     Applicability. 

Elach  person  who  conducts  surface 
coal  mining  and  reclamation  oper- 
ations, which  includes  the  operation  of 
a  coal  processing  plant  or  support  fa- 
cility which  is  not  located  within  the 
permit  area  for  a  specific  mine,  shall 
obtain  a  permit  in  accordance  with  30 
CPR  785.21  to  conduct  those  oper- 
ations and  comply  with  Section  827.12. 

$877.12    Coal  processing  plants:  Perform- 
ance standards. 

Construction,  operation,  mainte- 
nance, mcxlificatlon.  reclamation,  and 
removal  activities  at  operations  cov- 
ered by  this  Part  shall  comply  with 
the  following: 

(a)  Signs  and  markers  for  the  coal 
processing  plant,  coal  processing  waste 
disposal  area,  and  water  treatment 
facilities  shall  comply  with  30  CPR 
816.11. 

(b)  Roads,  transport,  and  associated 
structures  shaU  be  constructed,  main- 


tained, and  reclaimed  In  accordance 
with  30  CPR  816.150-816.181. 

(c)  Any  stream  or  channel  realign- 
ment shall  comply  with  30  CPR 
816.44. 

(d)  If  required  by  the  regulatory  au- 
thority, any  disturbed  area  related  to 
the  coal  processing  plant  or  associated 
facilities  shall  have  sediment  control 
structures.  In  compliance  with  30  CFR 
816.45  and  816.ii8.  and  all  discharges 
from  these  areas  shall  meet  the  re- 
quirements of  30  CFR  816.41-816.42 
and  any  other  applicable  State  or  Fed- 
eral law. 

(e)  Permanent  impoundments  asscx:!- 
ated  with  coal  processing  plants  shall 
meet  the  requirements  of  30  CFR 
816.49  and  816.56.  Dams  constructed 
of  or  impounding  coal  prcx^ssing 
waste  shall  comply  with  30  CFR 
816.91-816.93. 

(f)  Use  of  water  wells  shall  comply 
with  30  CFR  816.53  and  water  rights 
shall  be  protected  in  accordance  with 
30  CFR  816.54. 

(g)  Disposal  of  coal  processing  waste, 
solid  waste,  and  any  excavated  materi- 
als shall  comply  with  30  CFR  816.81- 
816.88.  816.89.  and  816.71-816.74.  re- 
spectively. 

(h)  Discharge  structures  for  diver- 
sions and  sediment  control  structures 
shall  comply  with  30  CPR  816.47. 

(I)  Air  pollution  control  measures  as- 
sociated with  fugitive  dust  emissions 
shall  comply  with  30  CFR  816.95. 

(j)  Fish,  wildlife  and  related  environ- 
mental values  shall  tie  protected  in  ac- 
cordance with  30  CPR  816.97. 

(k)  Slide  areas  and  other  surface 
areas  shall  comply  with  30  CPR 
816.99. 

(1)  Adverse  effects  upon  or  resulting 
from  nearby  underground  coal  mining 
activities  shall  be  minimized  by  appro- 
priate measures  Including,  but  not  lim- 
ited to  compliance  with  30  CFR  816.55 
and  816.79. 

(m)  Reclamation  shall  Include 
proper  topsoll  handling  procedures,  re- 
vegetation,  and  abandonment,  in  ac- 
cordance with  30  CFR  816.56,  816.100- 
816.106.  816.111-816.117.  and  816.131- 
816.133. 

(n)  Conveyors,  buildings,  storage 
bins  or  stockpiles,  water  treatment 
facilities,  water  storage  facilities,  and 
any  structure  or  system  related  to  the 
coal  processing  plant  shall  comply 
with  30  CFR  816. 

(o)  Any  coal  processing  plant  or  as- 
sociated structures  located  on  prime 
farmland  shall  meet  the  requirements 
of  30  CFR  823. 


PART  828— SPECIAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND- 
ARDS—IN SITU  PROCESSING 

Sec. 

828.1  Scope. 

828.2  Objectives. 

828.11  In    situ    processing:    Performance 
standards. 

828.12  In  situ  processing:  Monitoring. 

Authoutt:  Sees.  102.  201.  601.  603,  604, 
610.  616.  616.  617.  701:  Pub.  L.  96-87.  91  Stat. 
448.  449.  467,  470,  471.  480.  486.  498.  616  (30 
U.S.C.  1202.  1211.  1251.  1263.  1264.  1260. 
1265.  1266.  1267,  1291). 

S  828.1     Scope. 

This  Part  sets  forth  special  environ- 
mental protection  performance,  recla- 
mation and  design  standards  for  In 
situ  processing  activities. 

$828.2    ObjecUves. 

This  I*art  is  intended  to  ensure  that 
all  in  situ  processing  activities  are  con- 
ducted in  a  manner  which  preserves 
and  enhances  environmental  values  in 
accordance  with  the  Act.  This  Part 
provides  additional  performance,  rec- 
lamation and  design  standtu-ds  to  re- 
flect the  nature  of  in  situ  processing. 

9  828.11     In   situ   processinr-   Performance 
standards. 

(a)  The  person  who  conducts  in  situ 
processing  activities  shall  comply  with 
30  CFR  817  and  this  Section. 

(b)  In  situ  pr(x;essing  activities  shall 
be  plaimed  and  conducted  to  minimize 
disturbance  to  the  prevailing  hydrolo- 
gic  balance  by: 

(1)  Avoiding  discharge  of  fluids  into 
holes  or  wells,  other  than  as  approved 
by  the  regulatory  authority; 

(2)  Injecting  process  recovery  fluids 
only  into  geologic  zones  or  Intervals 
approved  as  production  zones  by  the 
regulatory  authority; 

(3)  Avoiding  annular  injection  be- 
tween the  wall  of  the  drill  hole  and 
the  casing;  and 

(4)  Preventing  discharge  of  process 
fluid  into  surface  waters. 

(c)  Each  person  who  conducts  in  situ 
processing  activities  shall  submit  for 
approval  as  part  of  the  application  for 
permit  under  30  CFR  785.22,  and 
follow  after  approval,  a  plan  that  en- 
sures that  all  acid-forming,  toxic-form- 
ing, or  radioactive  gases,  solids,  or  liq- 
uids constituting  a  fire,  health,  safety. 
or  environmental  hazard  and  caused 
by  the  mining  and  recovery  process 
are  promptly  treated,  confined,  or  dis- 
posed of.  In  a  manner  that  prevents 
contamination  of  ground  and  surface 
waters,  damage  to  fish,  wildlife  and  re- 
lated environmental  values,  and 
threats  to  the  public  health  and 
safety. 

(d)  Each  person  who  conducts  in  situ 
processing  activities  shall  prevent  flow 
of  the  process  recovery  fluid: 


(1)  Horizontally  beyond  the  affected 
area  identified  in  the  permit;  and 

(2)  Vertically  Into  overlying  or  un- 
derlying aquifers. 

(e)  Each  person  who  conducts  In  situ 
processing  activities  shall  restore  the 
quality  of  affected  ground  water  in 
the  mine  plan  and  adjacent  area,  in- 
cluding ground  water  above  and  below 
the  production  zone,  to  the  approxi- 
mate premlnlng  levels  or  better,  to 
ensure  that  the  potential  for  use  of 
the  ground  water  is  not  diminished. 

S  828.12    In  situ  processinp  Monitoring. 

(a)  Each  person  who  conducts  In  situ 
processing  activities  shall  monitor  the 
quality  and  quantity  of  surface  and 
ground  water  and  the  subsurface  flow 
and  storage  characteristics,  in  a 
manner  approved  by  the  regtilatory 
authority  under  30  CPR  817.52,  to 
measure  changes  in  the  quantity  and 
quality  of  water  in  surface  and  ground 
water  systems  In  the  mine  plan  and  in 
adjacent  areas. 

(b)  Air  and  water  quality  monitoring 
shall  be  conducted  in  accordance  with 
monitoring  programs  approved  by  the 
regulatory  authority  as  necessary  ac- 
cording to  appropriate  Federal  and 
State  air  and  water  quality  standards. 


PART  840— STATE  REGULATORY  AU- 
THORITY INSPECTION  AND  EN- 
FORCEMENT 

Sec. 

840.1    Scope. 

840.11  Inspections  by  State  regulatory  au- 
thority. 

840.12  Right  of  entry. 

840.13  E^orcement  authority. 

840.14  AvailabUlty  of  records. 

840.15  Public  participation. 

Authority:  Sees.  102.  201.  601(b).  503. 
612.  617.  518.  and  521.  of  Pub.  L.  95-87,  91 
SUt.  448.  449,  468,  470,  483,  498,  499,  (30 
VS.C.  1202,  1211.  1251,  1253.  1262.  1267. 
1268). 

S  840.1     Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary's  ap- 
proval of  provisions  for  Inspection  and 
enforcement  by  a  State  of  surface  coal 
mining  and  reclamation  operations 
and  of  coal  explorations  which  sub- 
stantially disturb  the  natural  land  sur- 
face, where  a  State  is  the  regulatory 
authority  under  a  State  program. 

§840.11     Inspections    by    State    refulatory 
authority. 

(a)  The  State  regulatory  authority 
shall  conduct  an  average  of  at  least 
one  partial  Inspection  per  month  of 
each  surface  coal  mining  and  reclama- 
tion operation  under  its  jurisdiction.  A 
partial  inspection  is  an  onslte  review 
of  a  person's  compliance  with  some  of 
the    permit    conditions    and    require- 
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mentB  Imposed  under  the  State  pro- 
gram. The  Inspector  shall  collect  evi- 
dence of  any  violation  of  those  condi- 
tions or  requirements  observed. 

(b)  The  State  regulatory  authority 
shall  conduct  an  average  of  at  least 
one  complete  inspection  per  calendar 
quarter  of  each  surface  coal  mining 
and  reclamation  operation  under  its 
Jurisdiction.  A  complete  Inspection  is 
an  onsite  review  of  a  person's  compli- 
ance with  all  permit  conditions  and  re- 
quirements Imposed  under  the  State 
program,  within  the  entire  area  dis- 
turbed or  affected  by  surface  coal 
mining  and  reclamation  operations. 
This  includes  collection  of  evidence 
with  respect  to  every  violation  of 
those  conditions  or  requirements. 

(c)  The  State  regulatory  authority 
shall  conduct  periodic  inspections  of 
all  coal  exploration  operations  re- 
quired to  comply  in  whole  or  in  part 
with  the  Act.  this  Chapter,  or  the 
State  program.  Such  inspections  shall 
include  the  collection  of  evidence  with 
respect  to  every  violation  of  any  condi- 
tion of  the  exploration  approval  or 
any  requirement  of  the  State  program, 
the  Act.  or  this  Chapter. 

(d)  The  inspections  required  under 
paragraphs  (a),  (b)  and  (c)  of  this  Sec- 
tion shall: 

(1)  Be  carried  out  on  an  irregvilar 
basis,  so  as  to  monitor  compliance  at 
all  operations.  Including  those  which 
operate  nights.  weelLends.  or  holidays; 

(2)  Occxu-  without  prior  notice  to  the 
person  being  inspected  or  any  agent  or 
employee  of  such  person,  except  for 
necessary  on-site  meetings:  and 

(3)  Include  the  prompt  filing  of  in- 
spection reports  adequate  to  enforce 
the  requirements  of  and  to  carry  out 
the  terms  and  purposes  of  the  State 
program,  the  Act.  tliis  Chapter,  the 
exploration  approval  and  the  permit. 

S  840.12    Right  of  entry. 

(a)  Within  its  Jurisdiction,  the  State 
regulatory  authority  shall  have  statu- 
tory authority  that  grants  its  repre- 
sentatives a  right  of  entry  to,  upon, 
and  through  any  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  without  suivance  notice  or 
search  warrant,  upon  presentation  of 
appropriate  credentials. 

(b)  The  State  regulatory  authority 
shall  have  statutory  authority  that  au- 
thorizes its  representatives  to  Inspect 
any  monitoring  equipment  or  method 
of  exploration  or  operation  auid  to 
have  access  to  and  copy  any  records 
required  under  the  Act.  this  Chapter, 
the  State  program,  the  exploration  ap- 
proval, or  the  permit.  This  statutory 
authority  shall  provide  that  the  repre- 
sentatives may  exercise  such  rights  at 
reasonable  times,  without  advance 
notice,  upon  presentation  of  appropri- 
ate credentials.  No  search  warrant 
shall  be  required,  except  that  a  State 


tULES  AND  REGULATIONS 

may  provide  for  its  use  with  respect  to 
entry  into  a  buUdlng. 

9  840.13    Enforcement  authority. 

(a)  The  civil  and  crimiiuil  penalty 
provisions  of  each  State  program  shall 
contain  penalties  which  are  no  less 
stringent  than  those  set  forth  in  Sec- 
tion 518  of  the  Act  and  shall  be  con- 
sistent with  30  CFR  Part  845. 

(b)  The  enforcement  provisions  of 
each  State  program  shall  contain  sanc- 
tions no  less  stringent  than  those  set 
forth  in  Section  521  of  the  Act  and 
shall  be  consistent  with  30  CFR  Part 
808.  and  Sections  843.11,  843.12. 
843.13.  843.19,  and  Subchapter  O  of 
this  Chapter. 

(c)  The  procedural  requirements  of 
each  State  program  relating  to  the 
penalties  and  sanctions  mentioned  in 
Paragraphs  (a)  and  (b)  of  this  Section 
shall  be  the  same  bls  or  similar  to  those 
provided  in  Sections  518  and  521  of 
the  Act,  respectively,  and  shall  be  con- 
sistent with  those  provided  in  30  CFR 
Parts  808.  843,  845,  and  Sutx:hapter  O 
of  this  Chapter. 

(d)  Nothing  in  the  Act  or  this  Part 
shall  be  construed  as  eliminating  any 
additional  enforcement  rights  or  pro- 
cedures which  are  available  under 
State  law  to  a  State  regulatory  author- 
ity, but  which  are  not  specifically  enu- 
merated In  Sections  518  and  521  of  the 
Act. 

}  840.14    ATailabUity  of  reconis. 

(a)  Each  State  regulatory  authority 
shall  make  available  to  the  Director 
and  the  Regional  Director,  upon  re- 
quest, copies  of  all  documents  relating 
to  applications  for  and  approvals  of 
existing,  new,  or  revised  coal  explora- 
tion approvals  or  surface  coal  mining 
and  reclamation  operations  permits 
and  all  documents  relating  to  inspec- 
tion and  enforcement  actions. 

(b)  Except  as  provided  In  30  CFR 
776.17  and  786.15  and  paragraph  (c)  of 
this  Section,  copies  of  all  records,  re- 
ports. Inspection  materials,  or  infor- 
mation obtained  by  the  State  under  a 
State  program  shaU  be  made  immedi- 
ately available  to  the  public  in  the 
area  of  mining  so  that  they  are  conve- 
niently available  to  residents  of  that 
area. 

(c)  In  order  to  protect  preparation 
for  hearings  and  enforcement  proceed- 
ings, the  Director  and  the  State  regu- 
latory authority  may  enter  into  agree- 
ments regarding  procedures  for  the 
special  handling  of  investigative  and 
enforcement  reporta  and  other  such 
materials. 

840.15    PaMk  pwticipaUon. 

Each  State  program  shall  provide 
for  public  participation  in  enforce- 
ment of  the  State  program  consistent 


with  30  CFR  842,  843  and  845  and  43 
CFR  4. 


PAtT  842— FEDERAL  INSPECTIONS 

Sec. 

842.1    Scope. 

842. 1 1  Federal  Inspections. 

842.12  atisens'    requests   for   Federal    In- 
spections. 

842.13  Rlgtit  of  entry. 

842.14  Review  of  adequacy  and  complete- 
ness of  Inspections. 

842.15  Review  of  decision  not  to  inspect  or 
enforce. 

842.10    AvaUablllty  of  records. 

Authority:  Sees.  102,  201,  501(b),  504, 
507.  512.  517.  518.  521  and  523  of  Pub.  L.  95- 
87.  01  SUt.  448.  449,  408,  471,  474,  483.  498, 
499.  504,  510  (30  VS.C.  1202,  1211,  1251, 
1254.  1257,  1262,  1267.  1268.  1271,  1273). 

( 842.1     Scope. 

This  Part  sets  forth  general  proce- 
dures governing  Federal  inspections 
under  the  permanent  regulatory  pro- 
gram. 

9  842.11     Fc4leraJ  inspections. 

(a)  Authorized  representatives  of  the 
Secretary  shall  conduct  inspections  of 
siu^ace  coal  mining  and  reclamation 
operations  as  necessary: 

(1)  To  evaluate  the  administration 
of  approved  State  programs; 

(2)  To  develop  or  enforce  Federal 
programs  and  Federal  lands  programs; 

(3)  To  enforce  those  requirements 
and  permit  conditions  Imposed  under  a 
State  program  not  being  enforced  by  a 
State,  under  Section  504(b)  or  Section 
521(b)  of  the  Act.  30  CFR  Part  733.  or 
as  provided  in  this  Section;  and 

(4)  To  determine  whether  any  notice 
of  violation  or  cessation  order  issued 
dxiring  an  inspection  authorized  under 
this  Section  has  been  complied  with. 

(bKl)  An  authorized  representative 
of  the  Secretary  shall  Immediately 
conduct  a  Federal  Inspection  to  en- 
force any  requirement  of  the  Act.  this 
Chapter,  any  State.  Federal,  or  Feder- 
al lands  program,  or  any  condition  of  a 
permit  or  an  exploration  approval  im- 
posed under  the  Act,  this  Chapter,  or 
such  program: 

(i)  When  the  authorized  representa- 
tive has  reason  to  believe,  on  the  basis 
of  Information  available  to  him  or  her 
(other  than  information  resulting 
from  a  previous  Federal  inspection), 
that  there  exists  a  violation  of  the  Act, 
this  Chapter,  the  applicable  program, 
or  any  condition  of  a  permit  or  an  ex- 
ploration approval,  or  that  there 
exists  any  condition,  practice  or  viola- 
tion which  creates  an  imminent 
danger  to  the  health  or  safety  of  the 
public  or  is  causing  or  can  reasonably 
be  expected  to  cause  a  significant,  im- 
minent envirorunental  harm  to  land, 
air  or  water  resources  and— 

(UHA)  There  is  no  State  regulatory 
authority  or  the  Office  is  enforcing 


the  State  program  under  Section 
504(b)  or  Section  521(b)  of  the  Act  and 
30  CFR  Part  733:  or 

(B)  The  authorized  representative 
has  notified  the  State  regulatory  au- 
thority of  the  possible  violation  and 
within  10  days  after  notification  the 
State  regulatory  authority  has  failed 
to  take  appropriate  action  to  have  the 
violation  abated  and  to  inform  the  au- 
thorized representative  that  It  has 
taken  such  action  or  has  a  valid  reason 
for  its  inaction;  or 

(C)  The  person  supplying  the  infor- 
mation provides  adequate  proof  that 
an  imminent  danger  to  the  public 
health  and  safety  or  a  significant,  im- 
minent environmental  harm  to  land, 
air  or  water  resources  exists  and  that 
the  State  regulatory  authority  has 
failed  to  take  appropriate  action. 

(2)  An  authorized  representative 
shall  have  reason  to  believe  that  a  vio- 
lation, condition  or  practice  exists  if 
the  facts  alleged  by  the  informant 
would,  if  true,  constitute  a  condition, 
practice  or  violation  referred  to  in 
Paragraph  (IKl). 

(c)  The  Office,  when  acting  as  the 
regulatory  authority  under  a  Federal 
program  or  a  Federal  lands  program 
and  when  enforcing  a  State  program, 
in  whole  or  in  part,  pursuant  to  Sec- 
tion 504(b)  or  Section  521(b)  of  the 
Act  and  30  CFR  Part  733,  shall  con- 
duct inspections  of  all  coal  exploration 
and  surface  coal  mining  and  reclama- 
tion operations  under  its  Jurisdiction. 
These  inspections  shall  average  at 
least: 

( 1 )  One  partial  inspection  per  month 
of  each  surface  coal  mining  and  recla- 
mation operation.  A  partial  inspection 
is  an  onsite  review  of  a  person's  com- 
pliance with  some  of  the  permit  condi- 
tions and  requirements  imposed  under 
the  applicable  program,  during  which 
the  inspector  collects  evidence  with  re- 
spect to  every  violation  of  any  such 
condition  or  requirement  observed; 

(2)  One  complete  inspection  per  cal- 
endar quarter  of  each  surface  coal 
mining  and  reclamation  operation.  A 
complete  inspection  Is  an  onsite  review 
of  a  person's  compliance  with  all 
permit  conditions  and  requirements 
imposed  under  the  applicable  program 
within  the  entire  area  disturbed  or  af- 
fected by  surface  coal  mining  and  rec- 
lamation operations,  including  the  col- 
lection of  evidence  with  respect  to 
every  violation  of  any  such  condition 
or  requirement;  and 

(3)  Periodic  inspections  of  all  coal 
exploration  operations  required  to 
comply  in  whole  or  part  with  the  Act, 
this  Chapter,  or  the  applicable  pro- 
gram, including  the  collection  of  evi- 
dence with  respect  to  every  violation 
of  any  condition  of  the  exploration  ap- 
proval or  requirement  of  the  applica- 
ble program,  the  Act,  or  this  Chapter. 
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(d)  The  inspections  required  under 
paragraph  (c)  shall  — 

(1)  Be  carried  out  on  an  Irregular 
iMLsis  so  as  to  monitor  compliance  at 
all  operations,  including  those  which 
operate  nights,  weekends,  or  holidays; 

(2)  Occur  without  prior  notice  to  the 
person  being  inspected  or  any  of  his 
agents  or  employees,  except  for  neces- 
sary onsite  meetings;  and 

(3)  Include  the  prompt  filing  of  In- 
spection reports  adequate  to  enforce 
the  requirements  of  and  to  carry  out 
the  terms  and  purposes  of  the  applica- 
ble program,  any  condition  of  an  ex- 
ploration approval  or  permit  imposed 
under  such  program,  this  Chapter  and 
the  Act. 

9  842.12    Citizens'  re<|oesU  for  Federal  in- 
spections. 

(a)  A  citizen  may  request  a  Federal 
inspection  under  30  CFR  842.11(b),  by 
furnishing  to  an  authorized  repre- 
sentative of  the  Secretary  a  signed, 
written  statement  (or  an  oral  report 
followed  by  a  signed,  written  state- 
ment) giving  the  authorized  repre- 
sentative reason  to  believe  that  a  vio- 
lation, condition,  or  practice  referred 
to  in  30  CFR  842.1  l(b)(l)(i)  exists  and 
setting  forth  a  phone  number  and  ad- 
dress where  the  citizen  <jan  be  contact- 
ed. 

(b)  The  identity  of  any  person  sup- 
plying information  to  the  Office  relat- 
ing to  a  possible  violation  or  imminent 
danger  or  harm  shall  remain  confiden- 
tial with  the  Office,  if  requested  by 
that  person,  unless  that  person  elects 
to  accompany  the  inspector  on  the  in- 
spection, or  unless  dlsclosiu-e  Is  re- 
quired under  the  Freedom  of  Informa- 
tion Act  (5  U.S.C.  Section  552)  or 
other  Federal  law; 

(c)  If  a  Federal  inspection  Is  con- 
ducted as  a  result  of  Information  pro- 
vided to  the  Office  by  a  citizen  as  de- 
scribed in  Paragraph  (a)  of  this  Sec- 
tion, the  citizen  shall  be  notified  as  far 
in  advance  as  practicable  when  the  in- 
spection is  to  (xx;ur  and  shall  be  al- 
lowed to  accompany  the  authorized 
representative  of  the  Secretary  during 
the  inspection.  Such  person  has  a 
right  of  entry  to,  upon  and  through 
the  coal  exploration  or  surface  coal 
mining  and  reclamation  operation 
about  which  he  or  she  supplied  infor- 
mation, but  only  if  he  or  she  is  in  the 
presence  of  and  is  under  the  control, 
direction  and  supervision  of  the  au- 
thorized representative  while  on  the 
mine  property.  Such  right  of  entry 
does  not  include  a  right  to  enter  build- 
ings without  consent  of  the  person  in 
control  of  the  building  or  without  a 
search  warrant. 

(d)  Within  10  days  of  the  Federal  in- 
spection or,  if  there  is  no  inspection, 
within  15  days  of  receipt  of  the  citi- 
zen's written  statement,  the  Office 
shall  send  the  citizen  the  following: 
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(1)  If  an  inspection  was  made,  a  de- 
scription of  the  enforcement  action 
taken,  which  may  consist  of  copies  of 
the  Federal  inspection  report  and  all 
notices  of  violation  and  cessation 
orders  issued  as  a  result  of  the  inspec- 
tion or  an  explanation  of  why  no  en- 
forcement action  was  taken; 

(2)  If  no  Federal  inspection  was  con- 
ducted, an  explanation  of  the  reason 
why;  and 

(3)  An  explanation  of  the  citizen's 
right,  if  any,  to  informal  review  of  the 
action  or  inaction  of  the  Office  under 
30  CFR  842.15. 

(e)  The  Office  shall  give  copies  of  all 
materials  in  Paragraphs  (d)(1)  and  (2) 
of  this  Section  within  the  time  limits 
specified  in  those  paragraplis  to  the 
person  alleged  to  be  in  violation, 
except  that  the  name  of  the  citizen 
shall  be  removed  unless  disclosure  of 
the  citizen's  identity  is  permitted 
under  Paragraph  (b)  of  this  Section. 

9  842.13    Right  of  entry. 

(a)  Each  authorized  representative 
of  the  Secretary  conducting  a  Federal 
inspection  under  30  CFR  842.11: 

(1)  Shall  have  a  right  of  entry  to, 
upon,  and  through  any  coal  explora- 
tion or  siu-face  coal  mining  and  recla- 
mation operation,  without  advance 
notice  or  a  search  warrant,  upon  pres- 
entation of  appropriate  credentials; 
and 

(2)  May,  at  reasonable  times  and 
without  delay,  have  access  to  and  copy 
any  records,  and  inspect  any  monitor- 
ing equipment  or  method  of  operation, 
required  under  the  Act.  this  Chapter, 
the  applicable  program  or  any  condi- 
tion of  an  exploration  approval  or 
permit  imposed  under  the  Act,  this 
Chapter,  or  the  applicable  program. 

(b)  No  search  warrant  shall  be  re- 
quired with  respect  to  any  activity 
under  paragraph  (a)  except  that  a 
search  warrant  may  be  required  for 
entry  Into  a  building. 

9  842.14    Review    of    mdequacy    and    com- 
pleteness of  inspections. 

Any  person  who  is  or  may  be  ad- 
versely affected  by  a  surface  coal 
mining  and  reclamation  operation  or  a 
coal  exploration  operation  may  notify 
the  Regional  Director  in  writing  of 
any  alleged  failure  on  the  part  of  the 
Office  to  make  adequate  and  complete 
or  periodic  Federal  inspections  as  pro- 
vided in  30  CFR  842.11(bKlKi).  (O  and 
(d).  The  notification  shall  include  suf- 
ficient information  to  create  a  reason- 
able belief  that  30  CFR  842.11(bHl>(l), 
(c)  and  (d)  are  not  being  complied  with 
and  to  demonstrate  that  the  person  is 
or  may  be  adversely  affected.  The  Re- 
gional Director  shall  within  15  days  of 
receipt  of  the  notification  determine 
whether  30  CFR  842.1  KbMlKl).  (c) 
and  (d)  are  being  complied  with,  and  if 
not,  shall  immediately  order  a  Federal 
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Inspection  to  remedy  the  noncompli- 
ance. The  Regional  Director  shall  also 
furnish  the  complainant  with  a  writ- 
ten statement  of  the  reasons  for  such 
determination  and  the  actions,  if  any. 
taken  to  remedy  the  noncompliance. 

9  842.15     Review  of  decision  not  to  inspect 
or  enforce. 

(a)  Any  person  who  is  or  may  be  ad- 
versely affected  by  a  coal  exploration 
or  surface  coal  mining  and  reclama- 
tion operation  may  ask  the  Regional 
Director  to  review  Informally  an  au- 
thorized representative's  decision  not 
to  inspect  or  take  appropriate  enforce- 
ment action  with  respect  to  any  viola- 
tion alleged  by  that  person  in  a  re- 
quest for  Federal  Inspection  under  30 
CPR  842.12.  The  request  for  review 
shall  be  in  writing  and  include  a  state- 
ment of  how  the  person  is  or  may  be 
adversely  sJfected  and  why  the  deci- 
sion merits  review. 

(b)  The  Regional  Director  shall  con- 
duct the  review  and  inform  the 
person,  in  writing,  of  the  results  of  the 
review  within  30  days  of  his  or  her  re- 
ceipt of  the  request.  The  person  al- 
leged to  be  in  violation  shall  also  be 
given  a  copy  of  the  results  of  the 
review,  except  that  the  name  of  the 
citizen  shall  not  be  disclosed  unless 
confidentiality  has  been  waived  or  dis- 
closure is  required  under  the  Freedom 
of  Information  Act  or  other  Federal 
law. 

(c)  Informal  review  under  this  Sec- 
tion shall  not  affect  any  right  to 
formal  review  under  Section  525  of  the 
Act  or  to  a  citizen's  siiit  under  Section 
520  of  the  Act. 

9  842.1«    ATailabillty  of  records. 

(a)  Copies  of  all  records,  reports,  in- 
spection materials,  or  Information  ob- 
tained by  the  Office  under  Title  V  of 
the  Act.  this  Chapter,  a  Federal  pro- 
gram or  Federal  lands  program,  a 
State  program  being  enforced  by  the 
Office  under  Sections  504(b)  or  521(b) 
of  the  Act  and  30  CFR  Part  733,  or  30 
CFR  842.11  or  842.12  shaU  be  made 
immediately  available  to  the  public  in 
the  area  of  mining  so  that  they  are 
conveniently  available  to  residents  of 
that  area,  except  that  the  Offic«  may 
refuse  to  make  available— 

(1)  Investigatory  records  compiled 
for  law  enforcement  purposes  to  the 
extent  provided  in  the  Freedom  of  In- 
formation Act  (5  use.  Section 
552(b))  and 

(2)  Information  not  required  to  be 
made  availably  under  30  CFR  776.17, 
780.15  or  840.14(c). 

(b)  Copies  of  documents  and  infor- 
mation required  to  be  made  available 
under  Pmragraph  (a)  shall  be  provided 
to  the  State  reg\ilatory  authority,  if 
any. 


PART  843— FEDERAL  ENFORCEMENT 

Sec. 

843.1      Scope. 

843.11  Cessation  orders. 

843. 1 2  Notices  of  violation. 

843.13  Suspension  or  revocation  of  permits. 

843.14  Service  of  notices  of  violation  and 
cessation  orders. 

843.15  Informal  public  hearlnc. 

843.16  Formal  review  of  citations. 

843.17  Failure  to  give  notice  and  lack  of  in- 
formation. 

843.18  InabUity  to  comply. 
843.10    Injunctive  reUef. 

AnTHoamr:  Sees.  102.  201.  50Kb).  503. 
504.  510.  517.  518.  520.  521.  523.  525,  526  and 
701  Of  Pub.  L.  95-87.  91  SUt.  448.  440.  468. 
470.  471.  480.  408.  490.  504.  510.  511.  and  516 
(30  use.  1202,  1211.  1251,  1253.  1254.  1260, 
1267,  1268.  1271.  1273,  1275.  and  1201). 

9  843.1     Scope. 

This  Part  sets  forth  general  rules  re- 
gskrdlng  enforcement  by  the  Office  of 
the  Act.  this  Chapter,  any  Federal 
program,  the  Federal  lands  program. 
State  programs  t>elng  enforced  by  the 
Office  under  Section  504(b)  or  521(b) 
of  the  Act  and  30  CFR  Part  733  and 
(In  limited  circumstances)  under  30 
C:FR  842.11  or  842.12.  and  aU  condi- 
tions of  permits  and  coal  exploration 
approvals  imposed  under  any  of  these 
programs,  the  Act,  or  this  Chapter, 
C^vU  penalties  in  connection  with  no- 
tices of  violation  and  cessation  orders 
iMued  under  this  Part  are  set  forth  in 
30  CFR  845. 

9  843. 1 1     Cessation  orders. 

(aKl)  An  authorized  representative 
of  the  Secretary  shall  immediately 
order  a  cessation  of  surface  coal 
mining  and  reclamation  operations  or 
of  the  relevant  portion  thereof,  if  he 
finds,  on  the  basis  of  any  Federal  in- 
spection, any  condition  or  practice,  or 
any  violation  of  the  Act.  this  Chapter, 
any  applicable  program,  or  any  condi- 
tion of  an  exploration  approval  or 
permit  imposed  under  any  such  pro- 
gram, the  Act,  or  this  Chapter,  which: 

(1)  Creates  an  imminent  danger  to 
the  health  or  safety  of  the  public:  or 

(11)  Is  causing  or  can  reasonably  be 
expected  to  cause  significant,  immi- 
nent environmental  harm  to  land,  air, 
or  water  resources. 

(2)  If  the  cessation  ordered  under 
Paragraph  (aXl)  of  this  Section  will 
not  completely  abate  the  Inunlnent 
danger  or  harm  in  the  most  expedi- 
tious manner  physically  possible,  the 
authorized  representative  of  the  Sec- 
retary shall  impose  affirmative  obliga- 
tions on  the  person  to  whom  it  is 
iMUed  to  abate  the  condition,  practice, 
or  violation.  The  order  shall  specify 
the  time  by  which  abatement  shall  be 
accomplished  and  may  require,  among 
other  things,  the  use  of  existing  or  ad- 
ditional personnel  and  equipment 

(bXI)  An  authorized  repreaentatlve 
of   the   Secretary   shall    Immediately 


order  a  cessation  of  coal  exploration 
or  surface  coal  mining  and  reclama- 
tion operations,  or  of  the  relevant  por- 
tion thereof,  when  a  notice  of  viola- 
tion has  been  issued  under  30  CFR 
843.12(a)  and  the  person  to  whom  it 
was  issued  fails  to  abate  the  violation 
within  the  abatement  period  fixed  or 
subsequently  extended  by  the  author- 
ized representative. 

(2)  A  cessation  order  Issued  under 
this  Paragraph  shall  require  the 
person  to  whom  it  is  issued  to  take  all 
steps  the  authorized  representative  of 
the  Secretary  deems  necessary  to 
abate  the  violations  covered  by  the 
order  In  the  most  expeditious  manner 
physically  possible. 

(c)  A  cessation  order  issued  under 
Paragraphs  (a)  or  (b)  of  this  Section 
shall  be  in  writing,  signed  by  the  au- 
thorized representative  who  issues  it, 
and  shall  set  forth  with  reasonable 
specificity:  ( 1 )  the  nature  of  the  viola- 
tion: (2)  the  remedial  action  or  affirm- 
ative obligation  required,  if  any,  in- 
cluding Interim  steps,  if  appropriate; 
(3)  the  time  established  for  abate- 
ment, if  appropriate,  including  the 
time  for  meeting  any  interim  steps; 
and  (4)  a  reasonable  description  of  the 
portion  of  the  coal  exploration  or  sur- 
face coal  mining  and  reclamation  oper- 
ation to  which  it  applies.  The  order 
shall  remain  in  effect  until  the  condi- 
tion, practice  or  violation  has  t>een 
abated  or  until  vacated,  modified  or 
terminated  in  writing  by  an  authorized 
representative  of  the  Secretary. 

(d)  Reclamation  operations  and 
other  activities  Intended  to  protect 
public  health  and  safety  and  the  envi- 
ronment shall  continue  durliig  the 
period  of  any  order  unless  otherwise 
provided  in  the  order. 

(e)  An  authorized  representative  of 
the  Secretary  may  modify,  terminate 
QT  vacate  a  cessation  order  for  good 
cause,  and  may  extend  the  time  for 
abatement  if  the  failure  to  abate 
within  the  time  pre^ously  set  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  person  to  whom  it  was  Issued. 

(f)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  cessa- 
tion order,  by  written  notice  to  the 
person  to  whom  the  order  was  issued, 
when  he  determines  that  all  condi- 
tions, practices  or  violations  listed  In 
the  order  have  been  abated.  Termina- 
tion shall  not  affect  the  right  of  the 
Office  to  assess  civil  penalties  for 
thoM  violations  under  30  CFR  Part 
845. 

9  843.12     Notices  of  violatloii. 

(aHl)  An  authorized  reprcMntatlve 
of  the  Secretary  shall  isstie  a  notice  of 
violation  if.  on  the  basis  of  a  Federal 
inspection  carried  out  during  the  en- 
forcement of  a  Federal  program  or 
Federal  lands  program  or  during  Fed- 
eral enforcement  of  a  State  program 


under  Sections  504(b)  or  521(b)  of  the 
Act  and  30  CFR  Part  733.  he  finds  a 
violation  of  the  Act,  this  Chapter,  the 
applicable  program,  or  any  condition 
of  a  permit  or  an  exploration  approval 
imposed  under  such  program,  the  Act, 
or  this  Chapter,  which  does  not  create 
an  imminent  danger  or  harm  for 
which  a  cessation  order  must  be  Issued 
under  30  CFR  843.11. 

(aX2)  When,  on  the  basis  of  any 
Federal  Inspection  other  than  one  de- 
scribed in  Paragraph  (aKl),  an  author- 
ized representative  of  the  Secretary 
determines  that  there  exists  a  viola- 
tion of  the  Act,  the  State  program,  or 
any  condition  of  a  permit  or  an  explo- 
ration approval  required  by  the  Act  or 
the  State  program  which  does  not 
create  an  imminent  danger  or  harm 
for  which  a  cessation  order  must  be 
issued  under  30  CVR  843.11,  the  au- 
thorized representative  may  give  a 
written  report  of  the  violation  to  the 
State  and  the  person  responsible  for 
the  violation,  so  that  appropriate  en- 
forcement action  can  be  taken  by  the 
SUte.  Where  the  State  fails  within  ten 
days  after  notification  to  take  appro- 
priate action  to  cause  the  violation  to 
t>e  corrected,  or  to  show  good  cause  for 
such  failure,  the  authorized  repre- 
sentative may  relnspect  and.  If  the  vio- 
lation continues  to  exist,  shall  issue  a 
notice  of  violation  or  cessation  order, 
as  appropriate.  No  additional  notifica- 
tion to  the  State  by  the  Office  is  re- 
quired before  the  issuance  of  a  noti(% 
of  violation.  If  previous  notification 
was  given  under  30  CFR 
842.11(bXlKiiKB). 

(b)  A  notice  of  violation  issued  under 
this  Section  shall  be  in  writing,  signed 
by  the  authorized  representative  who 
issues  it,  and  shall  set  forth  with  rea- 
sonable specificity: 

( 1 )  The  ruiture  of  the  violation; 

(2)  The  remedial  action  required, 
which  may  include  interim  steps: 

(3)  A  reasonable  time  for  abatement, 
which  may  Include  time  for  accom- 
plishment of  Interim  steps:  and 

(4)  A  reasonable  description  of  the 
portion  of  the  coal  exploration  or  sur- 
face coal  mining  and  reclamation  oper- 
ation to  which  it  applies. 

(c)  An  authorized  representative  of 
the  Secretary  may  extend  the  time  set 
for  abatement  or  for  accomplishment 
of  an  interim  step,  if  the  failure  to 
meet  the  time  previously  set  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  person  to  whom  It  was  issued. 
The  total  time  for  abatement  under  a 
notice  of  violation.  Including  all  exten- 
sions, shall  not  exceed  90  days  from 
the  date  of  issuance. 

(d)  If  the  person  to  whom  the  notice 
was  issued  fails  to  meet  any  time  set 
for  abatement  or  for  accomplishment 
of  an  interim  step,  the  authorized  rep- 
resentative shall  issue  a  cessation 
order  under  30  CFR  843.11(b). 


(e)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  notice 
of  violation  by  written  notice  to  the 
person  to  whom  it  was  issued,  when  he 
determines  that  all  violations  listed  in 
the  notice  of  violation  have  been 
abated.  Termination  shall  not  affect 
the  right  of  the  Office  to  assess  civil 
penalties  for  those  violations  under  30 
CFR  Part  845  (civil  penalties). 

9  843.13    Suspension  or  revocation  of  per- 
miU. 

(aXl)  Except  as  provided  In  para- 
graph (b)  of  this  Section,  the  Director 
shall  Issue  an  order  to  a  permittee  re- 
quiring him  to  show  cause  why  his 
permit  and  right  to  mine  under  the 
Act  should  not  be  suspended  or  re- 
voked, if  the  Director  determines  that 
a  pattern  of  violations  of  any  require- 
ments of  the  Act,  this  Chapter,  the  ap- 
plicable program,  or  any  permit  condi- 
tion required  by  the  Act  exists  or  has 
existed,  and  that  the  violations  were 
caused  by  the  permittee  willfully  or 
through  unwarranted  failure  to 
comply  with  those  requirements  or 
con(lltions.  Willful  violation  means  an 
act  or  omission  which  violates  the  Act, 
this  Chapter,  the  applicable  program, 
or  any  permit  condition  required  by 
the  Act,  this  Chapter,  or  the  applica- 
ble program,  committed  by  a  person 
who  intends  the  result  which  actually 
(xxjurs.  Unwarranted  failure  to  comply 
means  the  failure  of  the  permittee  to 
prevent  the  occurrence  of  any  viola- 
tion of  the  permit  or  any  requirement 
of  the  Act,  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care,  or 
the  failure  to  abate  any  violation  of 
such  permit  or  the  Act,  due  to  indif- 
ference, lack  of  diligence,  or  lack  of 
reasonable  care.  Violations  by  any 
person  conducting  surface  coal  mining 
operations  on  behalf  of  the  permittee 
shall  be  attributed  to  the  permittee. 
unless  the  permittee  establishes  that 
they  were  acts  of  deliberate  sabotage. 

(2)  The  Director  may  determine  that 
a  pattern  of  violations  exists  or  has  ex- 
isted, based  on  two  or  more  Federal  in- 
spections of  the  permit  area  within 
any  12-month  period,  after  considering 
the  circumstances,  including: 

(I)  The  number  of  violations,  cited 
on  more  than  one  o<x»slon,  of  the 
same  or  related  requirements  of  the 
Act,  this  Chapter,  the  applicable  pro- 
gram or  the  permit: 

(II)  The  number  of  violations,  cited 
on  more  than  one  occasion,  of  differ- 
ent requirements  of  the  Act,  this 
Chapter,  the  applicable  program,  or 
the  permit:  and 

(ill)  The  extent  to  which  the  viola- 
tions were  isolated  departures  from 
lawful  conduct. 

(3)  The  Director  shall  determine 
that  a  pattern  of  violations  exists,  if 
he  finds  that  there  were  violations  of 
the  same  or  related  requirements  of 


the  Act,  this  Chapter,  the  applicable 
program,  or  the  permit  during  three 
or  more  Federal  Inspections  of  the 
permit  area  within  any  12-month 
period. 

(4X1)  In  determining  the  number  of 
violations  within  any  12-month  period, 
the  Director  shall  consider  only  viola- 
tions issued  as  a  result  of  a  Federal  in- 
spection carried  out— 

(A)  During  enforcement  of  a  Federal 
program  or  a  Federal  lands  program; 

(B)  During  the  interim  program  and 
before  the  applicable  State  program 
was  approved,  pursuant  to  Section  502 
or  504  of  the  Act:  or 

(C)  During  Federal  enforcement  of  a 
State  program  In  accordance  with  Sec- 
tion 504(b)  or  Section  521(b)  of  the 
Act; 

(11)  The  Director  may  consider  viola- 
tions Issued  as  a  result  of  Inspections 
other  than  those  mentioned  In  clause 
(i)  in  determining  whether  to  exercise 
his  discretion  under  paragraph  (2). 

(b)  The  Director  may  decline  to 
Issue  a  show  cause  order,  or  may 
vacate  an  outstanding  show  cause 
order,  If  he  finds  that,  taking  into  ac- 
count exceptional  factors  present  in 
the  parti<nilar  case,  it  would  be  demon- 
strably unjust  to  issue  or  to  fail  to 
vacate  the  show  cause  order.  The  basis 
for  this  finding  shall  be  fully  ex- 
plained and  documented  in  the  records 
of  case. 

(c)  At  the  same  time  as  the  issuance 
of  the  order,  the  Director  shall: 

(1)  File  a  copy  of  the  order  to  show 
cause  with  the  Office  of  Hearings  and 
Appeals  and  the  State  regulatory  au- 
thority, if  any: 

(2)  If  practicable,  publish  notice  of 
the  order,  including  a  brief  statement 
of  the  prtx^dure  for  intervention  in 
the  proceeding.  In  a  newspaper  of  gen- 
eral circulation  in  the  area  of  the  sur- 
face coal  mining  and  reclamation  oper- 
ations: and 

(3)  Post  the  notice  at  the  regional, 
district  or  field  office  closest  to  the 
area  of  the  surface  (x>al  mining  and 
reclamation  operations. 

(d)  If  the  permittee  files  an  answer 
to  the  show  cause  order  and  requests  a 
hearing  under  43  CFR  Part  4.  a  public 
hearing  shall  be  provided  as  set  forth 
In  that  Part.  The  Office  of  Hearings 
and  Appeals  shall  give  thirty  days' 
written  notice  of  the  date,  time  and 
place  of  the  hearing  to  the  Director, 
the  permittee,  the  State  regulatory 
authority.  If  any,  and  any  intervenor. 
Upon  receipt  of  the  notice,  the  Direc- 
tor shall  publish  it,  if  practicable,  in  a 
newspaper  of  general  circulation  in 
the  area  of  the  surface  coal  mining 
and  reclamation  operations,  and  shall 
post  It  at  the  regional,  district  or  field 
office  closest  to  those  operations. 

(e)  Within  sixty  days  after  the  hear- 
ing, and  within  the  time  limits  set 
forth  in  43  CFR  Part  4.  the  Office  of 
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HMurliici  and  Appods  shall  teue  » 
written  determination  m  to  whether  a 
pattern  of  violations  exists  and.  IX  ap- 
propriate, an  order.  li  the  Office  of 
Hearings  and  Appeals  revokes  or  sus- 
pends the  permit  and  the  permittee's 
right  to  mine  under  the  Act.  the  per- 
mittee shall  Immediately  cease  surface 
coal  mining  operations  on  the  permit 
area  and  shall: 

(1)  If  the  permit  and  the  right  to 
mine  under  the  Act  are  revoked,  com- 
plete reclamation  within  the  time 
specified  in  the  order,  or 

(2)  If  the  permit  and  the  right  to 
mine  under  the  Act  are  suspended, 
complete  all  affirmative  obligations  to 
abate  all  conditions,  practices  or  viola- 
tions, as  specified  in  the  order. 

(943.14    Serrice    of    notlcca    of    vloUtlon 
snd  etwtion  order*. 

(a)  A  notice  of  violation  or  cessation 
order  shall  be  served  on  the  person  to 
whom  it  is  directed  or  his  designated 
agent  promptly  after  Issuance,  as  fol- 
lows: 

(1)  By  tendering  a  copy  at  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  to  the  designat- 
ed agent  or  to  the  individual  who. 
based  upon  reasonable  Inquiry  by  the 
authorized  representative,  appears  to 
be  in  charge  of  the  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  referred  to  in  the  notice  or 
order.  If  no  such  individual  can  be  lo- 
cated at  the  site,  a  copy  may  be  ten- 
dered to  any  Individual  at  the  site  who 
appears  to  be  an  employee  or  agent  of 
the  person  to  whom  the  notice  or 
order  is  issued.  Service  shall  be  com- 
plete upon  tender  of  the  notice  or 
order  and  shall  not  be  deemed  incom- 
plete because  of  refusal  to  accept. 

(2)  As  an  alternative  to  paragraph 
(aKl)  of  this  Section,  service  may  be 
made  by  sending  a  copy  of  the  notice 
or  order  by  certified  mall  or  by  hand 
to  the  person  to  whom  it  is  Issued  or 
his  designated  agent.  Service  shall  be 
complete  upon  tender  of  the  notice  or 
order  or  of  the  mall  and  shall  not  be 
deemed  incomplete  because  of  refusal 
to  accept. 

(b)  A  show  cause  order  may  be 
served  on  the  person  to  whom  it  is 
Issued  in  either  manner  provided  in 
paragraph  (aK2)  of  this  Section. 

(c)  Designation  by  any  person  of  an 
agent  for  service  of  notices  and  orders 
shall  be  made  in  writing  to  the  appro- 
priate regional,  district  or  field  office 
of  the  Office. 

(d)  The  Office  shall  furnish  copies 
of  notices  and  orders  to  the  State  reg- 
ulatory authority.  If  any.  promptly 
after  their  issuance.  The  Office  may 
fiunlsh  copies  to  any  person  having  an 
interest  in  the  coal  exploration,  sur- 
face coal  mining  and  reclamation  oper- 
ation, or  the  permit  area,  such  as  the 
owner  of  the  fee,  a  corporate  officer  of 


the  permittee  or  entity  oondurtlng 
coAl  explormtioo.  or  the  bomUnt  eom- 
psny. 

I  MS.1S     in/ormai  puMk  KcAring. 

(a)  Except  as  provided  in  Paragrmpha 
(b)  and  (O.  a  notice  of  violation  or  cea- 
sation  order  which  requires  oeasatlon 
of  mining,  expressly  or  by  necessary 
Implication,  shall  expire  within  30 
days  after  it  is  served  unless  an  Infor 
mal  public  hearing  has  been  held 
within  that  time.  The  hearing  shall  be 
held  at  or  reasonably  close  to  the  mine 
site  so  that  it  may  be  viewed  during 
the  hearing  or  at  any  other  location 
aooepUble    to    the    Office    and    the 

to  whom  the  notice  or  order 
issued.  The  Office  of  Surface 
Mining  office  nearest  to  the  mlnesite 
shall  be  deemed  to  be  reasonably  close 
to  the  mlnesite  unless  a  closer  location 
is  requested  and  agreed  to  by  the 
Office.  Expiration  of  a  notice  or  order 
shall  not  affect  the  Director's  right  to 
assess  civil  penalties  for  the  violations 
mentioned  In  the  notice  or  order 
under  30  CFR  Part  845  (civil  penal- 
tlca).  For  purposes  of  this  Section, 
mining  means  extracting  coal  from  the 
earth  or  coal  waste  piles  and  trans- 
porting It  within  or  from  the  permit 
area. 

(b)  A  notice  of  violation  or  cessation 
order  shall  not  expire  as  provided  in 
Paragraph  (a)  of  this  Section,  if  the 
condition,  practice  or  violation  in  ques- 
tion has  been  abated  or  If  the  informal 
public  hearing  has  been  waived. 

(c)  The  Office  shall  give  as  much  ad- 
vance notice  as  is  practicable  of  the 
time,  place,  and  subject  matter  of  the 
Informal  public  hearing  to: 

(1)  The  person  to  whom  the  notice 
or  order  was  Issued: 

(2)  Any  person  who  filed  a  report 
which  led  to  that  notice  or  order,  and 

(3)  The  State  regulatory  authority, 
if  any. 

(d)  The  Office  shall  also  post  notice 
of  the  hearing  at  the  regloiud.  district 
or  field  office  closest  to  the  mine  site, 
and  publish  it.  where  practicable,  in  a 
newspaper  of  general  circulation  in 
the  area  of  the  mine. 

(e)  Section  554  of  Title  5  of  the 
United  States  Code,  regarding  require- 
ments for  formal  adjudicatory  hear- 
ings, shall  not  govern  Informal  public 
hearings.  An  Informal  public  hearing 
shall  be  conducted  by  a  representative 
of  the  Office,  who  may  accept  oral  or 
written  arguments  and  any  other  rele- 
vant information  from  any  person  at- 
tending. 

(f)  Within  five  days  after  the  close 
of  the  Informal  public  hearing,  the 
Office  shall  affirm,  modify,  or  vacate 
the  notice  or  order  in  writing.  The  de- 
cision shall  be  sent  to  — 

(1)  The  person  to  whom  the  notice 
or  order  was  issued; 


(2)  Any  person  who  filed  a  report 
which  led  to  the  notice  or  order,  and 

(3)  The  State  regulatory  authority, 
if  any. 

(g>  The  granting  or  waiver  of  an  in- 
formal public  hearing  shall  not  affect 
the  right  of  any  person  to  formal 
review  under  Sectloiu  518(b). 
521(a)<4).  or  525.  of  the  Act.  At  such 
formal  review  proceedings,  no  evidence 
as  to  statements  made  or  evidence  pro- 
duced at  an  Informal  public  hearing 
shall  be  Introduced  as  evidence  or  to 
Impeach  a  witnc 


f  843. 1<     Formal  nriem  of  dtatloiu. 

(a)  A  person  Issued  a  notice  of  viola- 
tion or  cessation  order  under  30  CFR 
843.11  or  843.12.  or  a  person  having  an 
interest  which  Is  or  may  be  adversely 
affected  by  the  issuance,  modification, 
vacation  or  termination  of  a  notice  or 
order,  may  request  review  of  that 
action  by  filing  an  application  for 
review  and  request  for  hearing,  under 
43  CFR  Part  4.  within  30  days  after  re- 
ceiving notice  of  the  action. 

(b)  The  filing  of  an  application  for 
review  and  request  for  a  hearing  under 
this  Section  shall  not  operate  as  a  stay 
of  any  notice  or  order,  or  of  any  modi- 
fication, termination  or  vacation  of 
either. 

S  M3.17     Failure  to  girt  notice  ami  lack  of 
Information. 

No  notice  of  violation,  cessation 
order,  show  cause  order,  or  order  re- 
voking or  suspending  a  permit  may  be 
vacated  for  failure  to  give  the  notice 
to  the  State  regulatory  authority  re- 
quired under  30  CFR 
842.11(bHl)<UKB)  or  beciuse  It  is  sub- 
sequently determined  that  the  Office 
did  not  have  information  sufficient, 
under  30  CFR  842.1  KbKl)  and 
842.1  l(bK2).  to  Justify  an  Inspection. 

}  M3.18     Inability  to  comply. 

(a)  No  cessation  order  or  notice  of 
violation  issued  under  this  Part  may 
be  vacated  because  of  inability  to 
comply. 

(b)  Inability  to  comply  may  not  be 
considered  in  determining  whether  a 
pattern  of  violatioiu  exists. 

(c)  Unless  caused  by  lack  of  dili- 
gence, inability  to  comply  may  be  con- 
sidered only  in  mitigation  of  the 
amount  of  civil  perudty  under  30  CFR 
Part  845  and  of  the  duration  of  the 
suspension  of  a  permit  under  30  CFR 
843.13(e). 

1 843.19    IiOunclire  relief. 

The  Office  may  request  the  Attor- 
ney General  of  the  United  States  to 
institute  a  civil  action  for  relief,  in- 
cluding a  permanent  or  temporary  in- 
junction, restraining  order  or  any 
other  order,  in  the  district  court  of  the 
United  States  for  the  district  in  which 
the  coal  exploration  or  surface  coal 


mining  and  reclamation  operation  is 
located  or  in  which  the  person  to 
whom  the  notice  of  violation  or  order 
has  been  Issued  has  his  principal 
office,  whenever  that  person  or  his  or 
her  agent,  in  violation  of  the  Act,  this 
Chapter,  any  applicable  program,  or 
any  condition  of  an  exploration  ap- 
proval or  permit  imposed  under  the 
Act,  this  Chapter,  or  that  program: 

(a)  Violates  or  falls  or  refuses  to 
comply  with  any  order  or  decision  of 
the  Secretary  or  an  authorized  repre- 
sentative of  the  Secretary  under  the 
Act.  this  Chapter  or  any  applicable 
program; 

(b)  Interferes  with,  hinders  or  delays 
the  Secretary  or  an  authorized  repre- 
sentative of  the  Secretary  in  carrying 
out  the  provisions  of  the  Act,  this 
Chapter  or  any  applicable  program; 

(c)  Refuses  to  admit  an  authorized 
representative  of  the  Secretary  to  a 
mine; 

(d)  Refuses  to  permit  inspection  of  a 
mine  by  an  authorized  representative 
of  the  Secretary; 

(e)  Refuses  to  furnish  any  required 
Information  or  report; 

(f)  Refuses  to  permit  access  to  or 
copying  of  any  required  records;  or 

(g)  Refuses  to  permit  inspection  of 
monitoring  equipment. 
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845.17  Procedure*  for  ■wii  ■iiiiii  iil    of  dvU 
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AuTHoamr:  Sees.  102.  201.  501(b).  517, 
518.  521.  523  and  525  of  Pub.  L.  »&-«7,  91 
Stat  448.  449.  4«8.  498.  499.  504.  510,  and 
511  (30  X3JS.C.  1302.  1311.  13SI.  1367,  1368. 
1271.  1273  and  1376.) 

9  845.1     Scope. 

This  Part  covers  the  assessment  of 
civil  penalties  under  Section  518  of  the 
Act  with  respect  to  cessation  orders 
and  notices  of  violation  issued  under 
Part  843  (Federal  enforcement). 

9  845.2    Objective. 

Civil  penalties  are  assessed  under 
Section  518  of  the  Act  and  this  Part  to 
deter  violations  and  to  enstire  maxi- 
mum compliance  with  the  terms  and 
purposes  of  the  Act  on  the  part  of  the 
coal  mining  Industry. 


9  845.11     How  assessments  are  made. 

The  Office  shall  review  each  notice 
of  violation  and  cessation  order  in  ac- 
cordance with  the  assessment  proce- 
dures described  in  30  CFR  845.12, 
845.13,  845.14.  845.15,  and  845.16  to  de- 
termine whether  a  civil  penalty  will  be 
assessed,  the  amount  of  the  penalty, 
and  whether  each  day  of  a  continuing 
violation  will  be  deemed  a  separate 
violation  for  purposes  of  the  total  pen- 
alty assessed. 

9  845.12    When  penalty  will  be  assessed. 

(a)  The  Office  shall  assess  a  penalty 
for  each  cessation  order. 

(b)  The  Office  shall  assess  a  penalty 
for  each  notice  of  violation.  If  the  vio- 
lation Is  assigned  31  points  or  more 
under  the  point  system  described  in  30 
CFR  845.13. 

(c)  The  Office  may  assess  a  peiudty 
for  each  notice  of  violation  assigned  30 
points  or  less  under  the  point  system 
described  In  30  CFR  845.13.  In  deter- 
mining whether  to  assess  a  penalty, 
the  Office  shall  consider  the  factors 
listed  in  30  CFR  845.13(b). 

9  845.13    Point  lystem  for  penalties. 

(a)  The  Office  shall  use  the  point 
system  described  in  this  section  to  de- 
termine the  amount  of  the  penalty 
and.  in  the  case  of  notices  of  violation, 
whether  a  mandatory  penalty  should 
be  assessed  as  provided  in  30  CFR 
845.12(b). 

(b)  Points  shall  be  assigned  as  fol- 
lows: 

(1)  History  of  previous  violations. 
The  Office  shall  assign  up  to  30  points 
based  on  the  history  of  previous  viola- 
tions. One  point  shall  be  assigned  for 
each  past  violation  contained  in  a 
notice  of  violation.  PMve  points  shall  be 
assigned  for  each  violation  (but  not  a 
condition  or  practice)  contained  in  a 
cessation  order.  The  history  of  previ- 
ous violations,  for  the  purpose  of  as- 
signing points,  shall  be  determined 
and  the  points  assigned  with  respect 
to  a  particular  coal  exploration  or  sur- 
face coal  mining  operation.  Points 
shall  be  assigned  as  follows: 

(i)  A  violation  shall  not  be  coimted. 
If  the  notice  or  order  is  the  subject  of 
pending  administrative  or  judicial 
review  or  If  the  time  to  request  such 
review  or  to  appeal  any  administrative 
or  Judicial  decision  has  not  expired, 
and  thereafter  it  shall  be  counted  for 
only  one  year, 

(11)  No  violation  for  which  the  notice 
or  order  has  been  vacated  shall  be 
coimted;  and 

(ill)  E^ach  violation  shall  be  counted 
without  regard  to  whether  it  led  to  a 
civil  penalty  assessment. 

(2)  Seriousness.  The  Office  shall 
assign  up  to  30  points  based  on  the  se- 
riousness of  the  \iolation,  as  follows: 

(1)  Probability  of  occurrence.  The 
Office  shall   assign  up  to   15  points 


based  on  the  probability  of  the  occur- 
rence of  the  event  which  a  violated 
standard  is  designed  to  prevent.  Points 
shall  be  assessed  according  to  the  fol- 
lowing schedule: 


ProbabUitt  of  oeeumuee 

None _ 

Insignificant.. 
Unlikely  ..„ 

Likely 

Occurred. 


PDinu 

0 

1-4 

•4 

lS-14 
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(11)  Extent  of  potential  or  actual 
damage.  The  Office  shall  assign  up  to 
IS  points,  based  on  the  extent  of  the 
potential  or  actual  damage.  In  terms  of 
area  and  impact  on  the  public  or  envi- 
rormient,  as  follows: 

(A)  If  the  damage  or  impact  which 
the  violated  standard  is  designed  to 
prevent  would  remain  within  the  coal 
exploration  or  permit  area,  the  Office 
shall  assign  zero  to  seven  points,  de- 
pending on  the  duration  and  extent  of 
the  damage  or  impact. 

(B)  If  the  damage  or  impact  which 
the  violated  standard  is  designed  to 
prevent  would  extend  outside  the  coal 
exploration  or  permit  area,  the  Office 
shall  assign  eight  to  fifteen  points,  de- 
pending on  the  duration  and  extent  of 
the  damage  or  impact. 

(ill)  Alternative.  In  the  case  of  a  vio- 
lation of  an  administrative  require- 
ment, such  as  a  requirement  to  keep 
records,  the  Office  shall,  in  lieu  of 
paragraphs  (i)  and  (11),  as^gn  up  to  15 
points  for  seriousness,  based  upon  the 
extent  to  which  enforcement  is  ob- 
structed by  the  violation. 

(3)  Negligence.  (1)  The  Office  shaU 
assign  up  to  25  points  based  on  the 
degree  of  fault  of  the  person  to  whom 
the  notice  or  order  was  issued  in  caus- 
ing or  failing  to  correct  the  violation, 
condition,  or  practice  which  led  to  the 
notice  or  order,  either  through  act  or 
omission.  Points  shall  be  assessed  as 
follows: 

(A)  A  violation  which  occurs 
through  no  negligence  shall  be  as- 
signed no  penalty  points  for  negli- 
gence; 

(B)  A  violation  which  is  caused  by 
negligence  shall  be  assigned  12  points 
or  less,  depending  on  the  degree  of 
negligence; 

(C)  A  violation  which  ooctin 
through  a  greater  degree  of  fault  than 
negligence  shall  be  assigned  13  to  25 
points,  depending  on  the  degree  of 
fault. 

(11)  In  determining  the  degree  of 
negligence  involved  in  a  violation  and 
the  nimiber  of  points  to  be  assigned, 
the  following  definitions  apply: 

(A)  No  negligence  means  an  Inadver- 
tent violation  which  was  unavoidable 
by  the  exercise  of  reasonable  care. 

(B)  Negligence  means  the  failure  of 
a  permittee  to  prevent  the  occurrence 
of  any  violation  of  his  or  her  permit  or 
any  requirement  of  the  Act  or  this 
Chapter  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care,  or 
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the  faUiire  to  abate  any  violation  of 
such  permit  or  the  Act  due  to  Indiffer- 
ence, lack  of  diligence,  or  lack  or  rea- 
sonable care. 

(C)  A  greater  degree  of  fault  than 
negligence  means  reckless,  knowing,  or 
intentional  conduct. 

(ill)  In  calculating  points  to  be  as- 
signed for  negligence,  the  acts  of  all 
persons  working  on  the  coal  explora- 
tion or  siirf  ace  coal  mining  and  recla- 
mation site  shall  be  attributed  to  the 
person  to  whom  the  notice  or  order 
was  Issued,  unless  that  person  estab- 
lishes that  they  were  acts  of  deliberate 
sabotage. 

(4)  Oood  faith  in  attemvting  to 
achieve  compliance. 

(i)  The  Office  shall  add  points  based 
on  the  degree  of  good  faith  of  the 
person  to  whom  the  notice  or  order 
was  Issued  In  attempting  to  achieve 
rapid  compliance  after  notification  of 
the  violation.  Points  shall  be  assigned 
as  follows: 


RULfS  AND  REOULATIONS 


Dtgrm  of  good  faith 
Rmpid  oomplltuioe 

Nomul  fn«np]lMrw»  


PoinU 

— lto-10 

0 

(11)  The  following  definitions  shall 
apply  under  paragraph  (b)<4Ki)  of  this 
Section: 

(A)  Rapid  compliance  means  that 
the  person  to  whom  the  notice  or 
order  was  Issued  took  extraordinary 
measures  to  abate  the  violation  Ln  the 
shortest  possible  time  and  that  abate- 
ment was  achieved  before  the  time  set 
for  abatement. 

(B)  Normal  compliance  means  the 
person  to  whom  the  notice  or  order 
was  issued  abated  the  violation  within 
the  time  given  for  abatement. 

(ill)  If  the  consideration  of  this  crite- 
rion is  impractical  because  of  the 
length  of  the  abatement  period,  the 
assessment  may  be  made  without  con- 
sidering this  criterion  and  may  be  re- 
assessed after  the  violation  has  been 
abated. 

S  845.14    DetermiiiaUon  at  unount  of  pen- 
alty. 

The  Office  shall  determine  the 
amount  of  any  civil  penalty  by  con- 
verting the  total  number  of  points  as- 
signed under  30  CFR  845.13  to  a  dollar 
amount,  according  to  the  following 
schedule: 
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9  845.15    Aaaesament  of  aeparate  Tiolation* 
for  each  day. 

(a)  The  Office  may  assess  separately 
a  civil  penalty  for  each  day  from  the 
date  of  issuance  of  the  notice  of  viola- 
tion or  cessation  order  to  the  date  set 
for  abatement  of  the  violation.  In  de- 
termining whether  to  make  such  an 
assessment,  the  Office  shall  consider 
the  factors  listed  in  30  CFR  845.13  and 
may  consider  the  extent  to  which  the 
person  to  whom  the  notice  or  order 
was  issued  gained  any  economic  bene- 
fit as  a  result  of  a  failure  to  comply. 
For  any  violation  which  continues  for 
two  or  more  days  and  which  is  as- 
signed more  than  70  points  under  30 
CFR  845. 13(b).  the  Office  shall  assess 
a  civil  penalty  for  a  minimum  of  two 
separate  days. 

(b)  Whenever  a  violation  contained 
In  a  notice  of  violation  or  cessation 
order  has  not  been  abated  within  the 
abatement  period  set  in  the  notice  or 
order,  a  civil  penalty  of  not  less  than 
$750  shall  be  assessed  for  each  day 
during  which  such  failure  continues, 
except  that.  If  the  person  to  whom  the 
notice  or  order  was  Issued  Initiates 
review  proceedings  with  respect  to  the 
violation,  the  abatement  period  shall 
be  extended  as  follows: 

(1)  If  suspension  of  the  abatement 
requirements  of  the  notice  or  order  is 
ordered  in  a  temporary  relief  proceed- 
ing under  Section  525(c)  of  the  Act, 
after  a  determination  that  the  person 
to  whom  the  notice  or  order  was 
issued  will  suffer  irreparable  loss  or 
damage  from  the  application  of  the  re- 
quirements, the  period  permitted  for 
abatement  shall  not  end  until  the  date 
on  which  the  Office  of  Hearings  and 
Appeals  Issues  a  final  order  with  re- 
spect to  the  violation  in  question:  and 

(2)  If  the  person  to  whom  the  notice 
or  order  was  issued  initiates  review 
proceedings  under  Section  526  of  the 
Act  with  respect  to  the  violation.  In 
which  the  obligations  to  abate  are  sus- 
pended by  the  court  pursuant  to  Sec- 


tion 526(c)  of  the  Act.  the  daily 
ment  of  a  penalty  shall  not  be  made 
for  any  period  before  entry  of  a  final 
order  by  the  court. 

{845.16    WaiTer  of  ua«  of  formula  to  de- 
termine dTil  penalty. 

(a)  The  Director,  upon  his  own  ini- 
tiative or  upon  written  request  re- 
ceived within  15  days  of  issuance  of  a 
notice  of  violation  or  a  cessation  order, 
may  waive  the  use  of  the  formula  con- 
tained in  30  CFR  845.13  to  set  the  civil 
penalty,  if  he  or  she  determines  that, 
taking  into  account  exceptional  fac- 
tors present  in  the  particular  case,  the 
penalty  is  demonstrably  unjust.  How- 
ever, the  Director  shall  not  waive  the 
use  of  the  formula  or  reduce  the  pro- 
posed assessment  on  the  basis  of  an  ar- 
gument that  a  reduction  in  the  pro- 
posed penalty  could  be  used  to  abate 
violations  of  the  Act,  this  Chapter, 
any  applicable  program,  or  any  condi- 
tion of  any  permit  or  exploration  ap- 
proval. The  basis  for  every  waiver 
shall  be  fully  explained  and  document- 
ed in  the  records  of  the  case. 

Cb)  If  the  Director  waives  the  use  of 
the  formula,  he  or  she  shall  use  the 
criteria  set  forth  in  30  CFR  845.13(b) 
to  determine  the  appropriate  penalty. 
When  the  Director  has  elected  to 
waive  the  use  of  the  formula,  he  or 
she  shall  give  a  written  explanation  of 
the  basis  for  the  assessment  made  to 
the  person  to  whom  the  notice  or 
order  was  issued. 

9  845.17     Procedurea  for  aaaeaamcnt  of  dTil 
penaltica. 

(a)  Within  15  days  of  service  of  a 
notice  or  order,  the  person  to  whom  It 
was  issued  may  submit  written  infor- 
mation about  the  violation  to  the 
Office  and  to  the  inspector  who  issued 
the  notice  of  violation  or  cessation 
order.  The  Office  shall  consider  any 
information  so  submitted  in  determin- 
ing the  facts  surrounding  the  violation 
and  the  amount  of  the  penalty. 

(b)  The  Office  shall  serve  a  copy  of 
the  proposed  assessment  and  of  the 
worksheet  showing  the  computation  of 
the  proposed  assessment  on  the 
person  to  whom  the  notice  or  order 
was  issued,  by  certified  mall,  within  30 
days  of  the  issuance  of  the  notice  or 
order.  If  the  mall  is  tendered  at  the 
address  of  that  person  set  forth  in  the 
sign  required  under  30  CFR  816.11.  or 
at  any  address  at  which  that  person  is 
in  fact  located,  and  he  or  she  refuses 
to  accept  delivery  of  or  to  collect  such 
mall,  the  requirements  of  this  Para- 
graph shall  be  deemed  to  have  been 
complied  with  upon  such  tender. 

(c)  Unless  a  conference  has  been  re- 
quested, the  Office  shall  review  and 
reassess  any  penalty  if  necessary  to 
consider  facts  which  were  not  reason- 
ably available  on  the  date  of  IssuaiKX 
of  the  proposed  assessment  because  of 


the  length  of  the  abatement  period. 
The  Office  shall  serve  a  copy  of  any 
such  reassessment  axiA  oi  the  work- 
sheet showing  the  computation  of  the 
reassessment  in  the  manner  provided 
in  Paragraph  (b).  within  30  days  after 
the  date  the  violation  is  abated. 

9  845.18    Procedures   for   asaesament   con- 
ference. 

(a)  The  Office  shall  arrange  for  a 
conference  to  review  the  proposed  as- 
sessment or  reassessment,  upon  writ- 
ten request  of  the  person  to  whom  the 
notice  or  order  was  issued,  if  the  re- 
quest is  received  within  15  days  from 
the  date  the  proposed  assessment  or 
reassessment  is  mailed. 

(b)(1)  The  Office  shall  assign  a  con- 
ference officer  to  hold  the  assessment 
conference.  The  assessment  confer- 
ence shall  not  be  governed  by  Section 
554  of  Title  5  of  the  United  SUtes 
Code,  regarding  requirements  for 
formal  adjudicatory  hearings.  The  as- 
sessment conference  shall  be  held 
within  60  days  from  the  date  of  issu- 
ance of  the  proposed  assessment  or 
the  end  of  the  abatement  period, 
whichever  is  later. 

(2)  The  Office  shall  post  notice  of 
the  time  and  place  of  the  conference 
at  the  regional,  district  or  field  office 
closest  to  the  mine  at  least  5  days 
before  the  conference.  Any  person 
shall  have  a  right  to  attend  and  par- 
ticipate in  the  conference. 

(3)  The  conference  officer  shall  con- 
sider all  relevant  information  on  the 
violation.  Within  30  days  after  the 
conference  is  held,  the  conference  offi- 
cer shall  either 

(i)  Settle  the  Issues,  in  which  case  a 
settlement  agreement  shall  be  pre- 
pared and  signed  by  the  conference  of- 
ficer on  behalf  of  the  Office  and  by 
the  person  assessed:  or 

(11)  Affirm,  raise,  lower,  or  vacate  the 
penalty. 

(4)  An  Increase  or  reduction  of  a  pro- 
posed civil  penalty  assessment  of  more 
than  25  percent  and  more  than  $500 
shall  not  be  final  and  binding  on  the 
Secretary,  until  approved  by  the  Di- 
rector or  his  designee. 

(c)  The  conference  officer  shall 
promptly  serve  the  person  assessed 
with  a  notice  of  his  or  her  action  in 
the    manner    provided    in    30    CFR 
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845.17(b)  and  shall  include  a  work- 
sheet if  the  penalty  has  been  raised  or 
lowered.  The  reasons  for  the  confer- 
ence officer's  action  shall  be  fully  do- 
cumented in  the  file. 

(dKl)  If  a  settlement  agreement  is 
entered  into,  the  person  assessed  will 
be  deemed  to  have  waived  all  rights  to 
further  review  of  the  violation  or  pen- 
alty in  question,  except  as  otherwise 
expressly  provided  for  in  the  settle- 
ment agreement.  The  settlement 
agreement  shall  contain  a  clause  to 
this  effect. 

(2)  If  full  payment  of  the  amount 
specified  in  the  settlement  agreement 
is  not  received  by  the  Office  within  30 
days  after  the  date  of  signing,  the 
Office  may  enforce  the  agreement  or 
rescind  It  and  proceed  according  to 
Paragraph  (b)(3)(ii)  within  30  days 
from  the  date  of  the  rescission. 

(e)  The  conference  officer  may  ter- 
minate the  conference  when  he  deter- 
mines that  the  issues  cannot  be  re- 
solved or  that  the  person  assessed  is 
not  diligently  working  toward  resolu- 
tion of  the  Issues. 

(f)  At  formal  review  proceedings 
imder  Sections  518,  521(a)(4),  and  525 
of  the  Act.  no  evidence  as  to  state- 
ments made  or  evidence  produced  by 
one  party  at  a  conference  shall  be  in- 
troduced as  evidence  by  another  party 
or  to  impeach  a  witness. 

9  845.19    Request  for  hearing. 

(a)  The  person  charged  with  the  vio- 
lation may  contest  the  proposed  penal- 
ty or  the  fact  of  the  violation  by  sub- 
mitting a  petition  and  an  amount 
equal  to  the  proposed  penalty  or.  if  a 
conference  has  been  held,  the  reas- 
sessed or  affirmed  penalty  to  the 
Office  of  Hearings  and  Appeals  (to  be 
held  in  escrow  as  provided  in  Para- 
graph (b))  within  30  days  from  receipt 
of  the  proposed  assessment  or  reas- 
sessment or  15  days  from  the  date  of 
service  of  the  conference  officer's 
action,  whichever  is  later.  The  fact  of 
the  violation  may  not  be  contested,  if 
it  has  been  decided  in  a  review  pro- 
ceeding  commenced  under  30  CFR 
843.16. 

(b)  The  Office  of  Hearings  and  Ap- 
peals shall  transfer  all  funds  submit- 
ted under  Paragraph  (a)  to  the  Office, 
which  shall  hold  them  in  escrow  pend- 
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ing  completion  of  the  administrative 
and  judicial  review  process,  at  which 
t^me  it  shall  disburse  them  as  provided 
in  30  CFR  845.20. 

9  845.20    Final  aaaeaament  and  payment  of 
penalty. 

(a)  If  the  person  to  whom  a  notice  of 
violation  or  cessation  order  Is  issued 
falls  to  request  a  hearing  as  provided 
in  30  CFR  845.19,  the  proposed  assess- 
ment shall  become  a  final  order  of  the 
Secretary  and  the  penalty  assessed 
shall  become  due  and  payable  upon 
expiration  of  the  time  allowed  to  re- 
quest a  hearing. 

(b)  If  any  party  requests  Judicial 
review  of  a  final  order  of  the  Secre- 
tary, the  proposed  penalty  shall  con- 
tinue to  be  held  in  escrow  imtil  com- 
pletion of  the  review.  Otherwise,  sub- 
ject to  Paragraph  (c)  of  this  Section, 
the  escrowed  funds  shall  be  trans- 
ferred to  the  Office  In  payment  of  the 
penalty,  and  the  escrow  shall  end. 

(c)  If  the  final  decision  in  the  admin- 
istrative and  judicial  review  results  in 
an  order  reducing  or  eliminating  the 
proposed  penalty  assessed  under  this 
Part,  the  Office  shall  within  30  days  of 
receipt  of  the  order  refund  to  the 
person  assessed  all  or  part  qf  the 
escrowed  amount,  with  Interest  from 
the  date  of  payment  into  escrow  to  the 
date  of  the  refund  at  the  rate  of  6  per- 
cent or  at  the  prevailing  Department 
of  the  Treasury  rate,  whichever  is 
greater. 

(d)  If  the  review  results  in  an  order 
Increasing  the  penalty,  the  person  to 
whom  the  notice  or  order  was  issued 
shall  pay  the  difference  to  the  Office 
within  15  days  after  the  order  is 
mailed  to  such  person. 
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highlights 

QASOUNE  RATIONING 

DOE/ERA  issues  final  rules  on  standby  regulations;  comments 

by  &-1-79  (Part  II  of  this  issue) '**•• 

NATURAL  GAS  DELIVERIES 

DOE/FERC  publishes  analysts  and  recommendations  of  cur- 
tailment  priorities  for  essential  agricultural  uses I**' • 

PETROLEUM  PRICES 

DOE/ERA  permits  refiners  to  allocate  Increaaed  costs  to 
gasoline  on  a  greater  than  pro  rata  volumetric  basis;  effective     ^^ 
3-1-79;  (Part  III  ol  this  Issue) ''*'" 

FEDERAL  SAVINGS  AND  LOAN 
ASSOCIATIONS 

FHLBB  adopts  rule  stipulating  control  solely  by  Federal  fair 
lending  laws  and  regulations;  effective  3-14-79 1S47» 

FEDERAL  MUTUAL  SAVINGS  BANKS 

FHLBB  proposes  regulations  regarding  application  for  and 
issue  ice  of  federal  charters  and  bank  organization  and  re- 
quirements  upon  receipt;  comments  by  4-13-79 iSW® 

INSURED  NONMEMBER  BANKS 

FDIC  adopts  njles  establishing  maximum  rates  of  interest 
payable  on  time  deposits;  effective  3-15-79 154'» 

MONEY  MARKET  CERTIFICATES 

FHLBB  amends  regulations  regarding  maximum  rates  payable 

by  member  institutions;  effective  3-15-79 ^^f9 

TRUTH  IN  LENDING 

FRS  issues  official  staff  interpretations  on  credH  sale  dtedo- 
sures  and  methods  of  satisfying  evidence  of  compliance  re- 
quirements;  effective  3-14  and  4-13-79  (2  documents) 15474 

SECURITIES 

SEC  relaxes  certain  restrictions  on  resale;  effective  3-12-79 

(Part  IV  of  this  issue) lP»i« 

RIDESHARING 

DOT/FHWA.  Secy,  and  UtWITA  solicits  participants  for  rtal6otwi 
demonstration  proyam;  letters  of  interest  by  5-14-79  (Part  VII  ^^^^ 

of  this  Issue) 

MOTOR  VEHICLES 

DOT/FHWA  proposes  revision  of  current  requirements  for 
certification  of  size  and  weight  enforcement  by  States;  com- 
mems  by  6-12-79  (Part  VIII  of  this  issue) !»»*• 

EMPLOYMENT  TAXES 

Treasury/IRS  issues  final  regulations  regarding  defWtion  of 
compensation  for  purposes  of  Railroad  Retrement  Tax  Act;     ^^ 
effective  for  compensation  paid  after  12-31-54 !»*•« 
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The  following  agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  tt>e  week  (Monday/ 
Thursday  or  Tuesday/Fnday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914.  August  6,  1976.) 
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DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA//FSOS 

DOT/OHMO 

USOA/FSOS 

DOT/OPSO 

USOA/REA 

DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

LABO;) 

HEW/FDA 

HEW/ FDA 
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of  the  Federal  Register,  National  Archives  and  Records  Service,  C^neral  Services  Administration,  Washington,  DC.  20408. 

*NOTL  As  of  January  1. 1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  the  Office  of  Personnel  Management  (0PM) 
will  publish  on  the  Tuesday /Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Civil  Service  Commission.) 


» 


u 


Published  dmlly.  Monday  through  Friday  (no  publication  on  Saturdays.  Sundays,  or  on  offlctal  Federal 
holldayii.  by  the  Omce  of  the  Federal  Register.  National  Archtve>  and  Records  Service  General  Services 
Admlnlstrauon.  Washington.  DC  20408.  under  the  Federal  Register  Act  i49  Stat  500.  as  amended:  44  USC. 
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VETERANS 

VA  amends  regulation  to  strengttien  and  broaden  due  process 
afforded  scfxxjis  potentially  liable  for  overpayrnents  of  educa- 
tional assistance;  effective  3-8-79 15491 

MIGRANT  FARMWORKER  PROGRAMS 

LSC  issues  general  statement  of  policy  for  grants;  effective 
3-1-79.  applications  by  4-1-79 15543 

POSTAGE  METERS 

PS  proposes  njles  governing  computerized  remote  resetting 
systems;  comments  by  3-26-79 15514 

SMALL  COAL  MINING  FIRMS 

SBA  proposes  establishrT>ent  of  size  standard  for  purposes  of 
small  business  set-aside  leases  on  Federal  coal  land;  com- 
nfients  by  4-13-79 15513 

URBAN  PARK  AND  RECREATION  RECOVERY 

Interior/HCnS  adopts  interim  mie  announcing  eligible  jurisdic- 
tions and  criteria  in  determining  grant  eligibility;  effective 
3-14-79;  comments  by  5-20-79 15486 

BUDGET  RESCISSIONS  AND  DEFERRALS 

OMB  issues  cumulative  report  for  March.  1979  (Part  V  of  this 

issue) 15616 

FEDERAL  GOVERNMENT 
DECENTRALIZATION 

OMB  solicits  public  views  on  possibilities  of  distributing  certain 
fuTKtions  cofKentrated  in  Washington,  D.C.  to  field  offices; 
comments  by  4-1 5-79 


HIGHUGHTS— Continued 

FEES  FOR  GOVERNMENT  SERVICES 

FMC  proposes  rules  updating  and  establishing  fees  to  recover 


15546 


costs  for  services  to  individual  citizens;  comments  by  4-27-79.. 

FEDERAL  CREDIT  UNIONS 

NCUA  amends  regulations  regarding  maximum  dividend  rates 
payable  on  26  week  share  certificate  accounts;  effective 

3-15-79 

FEDERALLY  INSURED  CREDIT  UNIONS 
NCUA  proposes  rule  to  lift  certain  advertisement  and  identifi- 
cation requirements;  comments  by  5-7-79 

ALASKA  NATIONAL  WILDLIFE  MONUMENTS 

Interior/ FWS  issues  final  interim  rule  governing  access  for 
mining  purposes  in  Yukon  Flats  and  Becharof  National  Monu- 
ments; effective  3-14-79 

TANNER  CRAB  OFF  ALASKA 

Commerce/NOAA  increases  optimum  yieW  and  expands  area 
for  foreign  fishing;  effective  3-9-79 

CONTROLLED  SUBSTANCES 

Justice/DEA  exempts  certain  cherrwcal  preparations  and  mix- 
tures from  drug  enforcement  law  and  regulations;  effective 
3-14-79;  comments  by  5-14-79  

RETRANSFER  OF  U.S.-ORIGINATED 
URANIUM 

DOE/Office  of  Assistant  Secretary  for  International  Affairs 
issues  notice  of  proposed  subsequent  arrangement  urxier 
agreeements  between  U.S.  and  European  Atomic  Energy 
Community  and  governments  of  Austria.  Japan,  and  Sweden; 
effective  3-29-79 
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15503 
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15528 
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HIGHLIGHTS— Continued 


TEXTILES  FROM  THE  DOMINICAN  REPUBLIC 

Committee  for  the  Implementation  of  Textile  Agreements  an- 
rxxjnces  import  restraint  level  for  certain  man-made  fiber 
products.  eHective  3-15-79 15525 

MEETINGS- 

Commerce/NOAA:  Gulf  of  Mexico  Fishery  Management 

Council.  4-3  through  4-5-79 15521 

Pacific  Fishery  Management  Courxai  and  Scientific  and 

Statistical  Committee.  4-11  through  4-13-79 15522 

South  Atlantic  Fishery  Management  Courx:il,  3-27  through 

3-29-79 15521 

DOO/Army:  Shoreline  Erosion  Advisory  Panel,  4-4  and 

4-5-79 15526 

Secy:  Defense  ScierKe  Board  Task  Force  on  Enduring 
Strategic  Command  Control  and  Communications,  4-10 

and  4-1 1-79 15526 

DOT/FHWA:  Ecor)omic  hardships  regardirig  highway  beauti- 
fication  program,  5-15-79;  requests  to  participate  by 

4-15-79  (Part  VI  of  this  issue) 15630 

SLS:  Advisory  Board.  4-6-79 15555 

EPA:  Particulate  regulations  for  light-duty  dwsel  vehide, 

3-ie-79 15517 

ScierKe  Advisory  Board.  Houston  Air  Quality  Subcommit- 
tee. 3-30-79  15553 

Federal  Prevailing  Rate  Advisory  Committee:  Federal  Wage 

System  pay  matters.  4-19  and  4-26-79 15537 

GSA:  Regional  Public  Advisory  Panel  on  Architectural  and 

Engineering  Services.  3-30-79  15540 

HEW /Office  of  Assistant  Secretary  for  Health:  President's 

Council  on  Physical  Fitness  and  Sports.  4-19-79 15540 

OE:  National  Advisory  Council  on  Extension  arxl  ContirHi- 
ing  Education,  4-4  ttvough  4-6-79 15540 


NASA:  NASA  Advisory  Council.  Space  arxl  Terrestrial  Appli- 
cations Advisory  Committee,  Ad  Hoc  Informal  Advisory 
Subcommittee    on    TechrK)logy    Transfer,    4-3    and 

4-4-79 

Space  ScierKe  Steering  Committee,  Venus  Ort)rting  Imag- 
ing   Radar    Advisory    SutKommittee,    4-9    through 

4-12-79 

NRC:  Advisory  Committee  on  Reactor  Safeguards.  Subconv 
mittee  on  the  Palo  Verde  Nuclear  Generating  Station, 

3-29-79 _ 

SBA:  Region  IV  Advisory  Counci,  3-22-79 

Region  VI  Advisory  CourKil.  3-30-79 

Region  VII  Advisory  CourKil.  4-2-79 _ 

Regkxi  VIII  Advisory  CouncH,  4-12  and  4-26-79  (2  docu- 
ments  

Region  IX  Advisory  Counci,  3-28-79 

Region  X  Advisory  CourKil.  4-12-79 

State/AID:  Board  for  Interrutional  Food  arxl  Agricultural 

Development,  3-29-79 

Tre^sury/IRS:  Art  Advisory  Parcel,  4-18  and  4-19-79  ~ 

RESCHEDULED  MEETING— 

National  Commission  on  Air  Quality: 
Effects  and  prevention  of  air  pollution,  4-9-79 

SUNSHINE  ACT  MEETINGS 


15544 


15544 


15545 
15553 
15553 
15553 

15553 
15553 
15553 

15554 
15555 


15545 
15561 


SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II.  DOE/ERA 

Part  III.  DOE /ERA 

Part  IV,  SEC 

Part  V.  0MB 

Part  VI.  DOT/FHWA 

Part  VII,  DOT/FHWA,  Secy,  and  UMTA 
Part  VIII,  DOT/FHWA 


15568 

15600 
15610 
15616 
15630 
15634 
15636 


AQENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notlcea 

Meetings: 
International    Pood     and 
Agricultural    Development 
Board 15554 

AGRICULTURE  DEPARTMENT 

See  Commodity  Credit  Corpora- 
tion; Forest  Service. 

AIR  QUALITY  NATIONAL  COMMISSION 

NotlCM 

Meeting 15545 

ARMY  DEPARTMENT 
Notice* 

Meetings: 
Shoreline    Erosion    Advisory 
Panel  15526 

CIVIL  AERONAUTICS  BOARD 
NotlCM 

Hearings,  etc.: 
Air  Transport  Association 15520 

Meetings;  Sunshine  Act  (6  docu- 
ments)    15561-15663 

COMMERCE  DEPARTMENT 

See  also  Economic  Development 
Administration;  National  Oce- 
anic and  Atmospheric  Admin- 
istration. 

NotlCM 

Organization  and  functions: 

Deputy  Under  Secretary 15523 

National  Oceanic  and  Atmos- 
pheric Administration 15522 

U,S.  Fire  Administration 15523 

COMMODITY  CREDIT  CORPORATION 

RulM 

Loan  and  purchase  programs: 
Wheat;  correction 15465 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Notices 

p\itures    contracts,     proposed; 

availability: 
Amex  Commodities  Exchange 

and  Chicago  Board  of  Trade; 

correction 15526 

DEFENSE  DEPARTMENT 

See  also  Army  Department. 
Notices 

Meetings: 
Science  Board  Task  Forces 15526 

DRUG  ENFORCEMENT  ADMINISTRATION 

Rule* 

Schedules    of    controlled    sub- 
stances: 
Exempt     chemical     prepara- 
tions     15480 


contents 


ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

NotiCM 

Import  determination  petitions: 
Cabot  Knitting  Mills.  Inc..  et 
al 15521 

ECONOMIC  REGULATORY 
ADMINISTRATION 

Rutes 

Gasoline     rationing;     standby 

plan 15568 

Petrolevim  allocation  and  price 
regulations: 
Motor  gasoline;  refiners  recov- 
ery of  Increased  costs 
through  sales  ("gasoline 
tilt") 15600 

NotiCM 

Natural  gas  importation;  peti- 
tions: 
Great  Lakes  Gas  Transmis- 
sion Co 15526 

EDUCATION  OFFICE 

NotlCM 

Meetings: 
Extension     and     Continuing 
Education  Natloiud  Adviso- 
ry CouncU 15540 

ENERGY  DEPARTMENT 

See  also  Economic  Regulatory 
Administration;  Federal  Ener- 
gy Regtilatory  Commission; 
Western  Area  Power  Adminis- 
tration. 

Notices 

Advisory  committees,  review 15533 

International     atomic     energy 
agreements;  civil  tises;  subse- 
quent arrangements: 
Austria  et  al 15528 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Air     quality      implementation 
plans;    delayed    compliance 
orders: 
Indiana 15493 

Proposed  Rules 

Air  pollution  control,  new  motor 
vehicles  and  engines: 
Trucks  and  vehicles,  light 
duty,  dlesel;  partlctilates 
emission  standards;  meet- 
ing   -   15517 

NotiCM 

Meetings: 

Science  Advisory  Board 15533 

Pesticide  registration,  cancella- 
tion, etc.: 

Roundup 15534 

2.4,5-T  and  Silvex;  prehearing 
conference 15536 


Pesticides;    emergency    exemp- 
tion applications: 

Benomyl 15535 

Permethrin 15533 

Pesticides;     experimental     use 
permit  applications: 

Forest  Service  et  al 15534 

Pesticides;  temporary  tolerance 
exemption: 

Hlrsutella  thompsonll 15535 

Pesticides;  tolerances  In  animal 
feeds  and  human  food: 
Chlorphyrlfos 15535 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Proposed  RuiM 

Radio  broadcasting: 
Minority     groups,     part-time 
programming     of     existing 
stations;  petition  by  NTIA; 
Inquiry;  extension  of  time....   15519 

NotiCM 

Meetings;  Sunshine  Act  (2  docu- 
ments)    15563,  15564 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

RulM 

Interest  on  deposits: 
Money    market    certificates; 
limitations  on  rate  of  re- 
turn     15476 

NotiCM 

Meetings;  Simshlne  Act 15564 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

RulM 

Natural  gas: 
Priority  for  essential  agricul- 
tural     uses;      curtailment; 
analysis   and   recommenda- 
tions     15471 

NotlCM 

Hearings,  etc.: 
Transcontinental    Gas    Pipe 
Line  Corp 15528 

FEDERAL  HIGHWAY  ADMINISTRATION 

Proposed  Rutes 

Engineering   and  traffic  oper- 
ations: 
Motor   vehicles;   certification 
of  size  and  weight  enforce- 
ment     15638 

NotiCM 

Highway  beautlfication  pro- 
gram; workshop  and  meeting  .   15630 

National  rldesharlng  demon- 
stration program;  participant 
solicitation 15634 

FEDERAL  HOME  LOAN  BANK  BOARD 

RulM 

Federal  home  loan  bank  system: 
Money     market    certificates; 
limitations  on  rate  of  re- 
turn     15478 
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Federal  savings  and  loan  sys- 
tem: 
Fair  lending  requi-ement 15479 

Proposed  Rule* 

Federal  mutual  savings  banks: 
charter  provisions  15506 

FEDERAL  MARITIME  COMMISSION 
Proposed  Rules 
Practice  and  procedure: 
Public  information:  fees  for 
certain  services 15517 

Notices 

Agreements  filed,  etc.;  correc- 
tion      15537 

Freight  forwarder  licenses: 
Cargo  Systems  International..    15536 

Meetings;  Sunshine  Act  (2  docu- 
ments)    15564.  15565 

FEDERAL  PREVAILING  RATE  ADVISORY 
COMMITTEE  . 

Notices  I 

Meetings 15537 

FEDERAL  RESERVE  SYSTEM 
Rxiles 

Truth  in  lending  (Regulatioh  Z): 
Compliance  evidence;  official 

staff  interpretation 15474 

Disclosures;  official  staff  in- 
terpretation      15474 

Notices 

Applications,  etc.: 

Caneyville  Bancshares.  Inc  ....  15538 

Crocker  National  Corp 15538 

F.N.B.  Corp 15538 

Independent  Bank  Corp 15539 

Manufacturers     Hanover 

Corp 15539 

Peoples  of  Indianola,  Inc 15539 

FEDERAL  TRADE  COMMISSION 

Proposed  Rules 

Hearing  aid  industry,  staff  re- 
port; reopening  of  comment 
period 15514 

FISH  AND  WILDUFE  SERVICE 

Rules 

Alaska  national  wildlife  monu- 
ments; interim 15500 

Public  entry  and  use: 
Cabeza  PrieU  National  Wild- 
life Refuge.  Ariz.,  et  al 15495 

FOREST  SERVICE 

Notices 

Grazing  fees  review.  National 
Grasslands 15520 

GENERAL  SERVICES  ADMINISTRATION 
Notices 

Meetings:  . 

Architectural    and    Engineer-  I 

ing  Services  Regional  Public 
Advisory  Panel  15540 

HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  also  Education  Office; 
Health  Care  Financing  Ad- 
ministration. 


Notices 

Meetings: 
Physical  Fitness  and  Sports, 
Presidents  Council 15540 

HEALTH  CARE  FINANCING 
ADMINISTRATION 

Rules 

Medical  assistance  programs 
(medicaid): 
Fiscal  disallowance  for  eron- 
eous  payments  and  Federal 
fiscal  liability;  policy  state- 
ment: correction 15494 

HERITAGE  CONSERVATION  AND 
RECREATION  SERVICE 

Rules 

Urban  park  and  recreation  re- 
covery: criteria  for  eligibility 
and  list  of  eligible  Jurisdic- 
tions     15486 

INDIAN  AFFAIRS  BUREAU 

Notices 

Indian  tribes,  acknowledgment 

of  existence;  petitions 15542 

Judgment  funds;  plan  for  use 
and  distribution: 
Lake  Superior  and  Mississippi 
Bands  of  Chippewa  Indians.   15541 

INTERIOR  DEPARTMENT 

See  Fish  and  Wildlife  Service; 
Heritage  Conservation  and 
Recreation  Service;  Indian  Af- 
fairs Bureau;  Land  Manage- 
ment Bureau;  National  Park 
Service;  Surface  Mining  Rec- 
lamation and  Enforcement 
Office. 

INTERNAL  REVENUE  SERVICE 

Rules 

Employment  taxes: 

Railroad  Retirement  Tax  Act, 

Compensation;  definition 15484 

Notices 
Meetings: 

Art  Advisory  Panel 15555 


INTERNATIONAL  TRADE  COMMISSION 

Notices 

Meetings;  Sunshine  Act 15565 

Meetings;  Sunshine  Act.  correc- 
tion      15565 

INTERSTATE  COMMERCE  COMMISSION 

Rules 

Railroad  car  service  orders;  var- 
ious companies: 
Consolidated  Rail  Corp 15494 

Notices 

Hearing  assignments 15557 

Motor  carriers: 

Agricultural  cooperative 
transportation;  filing  no- 
tices      15556 

Irregular  route  property  carri- 
ers; gateway  elimination 15557 

Permanent  authority  applica- 
tions; correction  15556 

Transfer  proceedings ^.   15559 


Railroad  services  abandonment: 
Wabash  Railroad  Co.  et  al 15560 

JUSTICE  DEPARTMEffT 

See  Drug  Enforcement  Adminis- 
tration. 

LAND  MANAGEaiENT  BUREAU 

Notices 

Applications,  etc.: 

Colorado „    15542 

Environmental  statements: 

availability,  etc.: 
Missouri  Breaks  of  Montana; 

grazing  management  plan....   15542 
Outer      Continental      Shelf; 
northeastern  Gulf  of  Alas- 
ka; oil  and  gas  lease  sale  No. 
55 15543 

LEGAL  SERVICES  CORPORATION 

Notices 

Migrant  farm  workers  program: 
applications;  policy  state- 
ment   15543 

MANAGEMENT  AND  BUDGET  OFFICE 

Notices 

Budget  rescissions  and  deferrals    15616 

Federal  Government  functions, 
decentralization;  study  and  in- 
quiry      15546 

MINE  SAFETY  AND  HEALTH  FEDERAL 
REVIEW  COMMISSION 

Notices 

Meetings;  Sunshine  Act 15565 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Notices 

Meetings: 

NASA  Advisory  Council 15544 

Space  Science  Steering  Com- 
mittee  ...„ 15544 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Rules 

Federal  Credit  Unions:  Organi- 
zation and  operations: 
Share  accounts  and  share  cer- 
tificate accounts;  money 
market  certificates;  limita- 
tions on  rate  of  return 15479 

Proposed  Rules 

Federal  Credit  Unions: 
Account   Insurance   coverage, 
clarification  and  definition: 
insured     status,     advertise- 
ment      15512 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Rules 

Fishery  conservation  and  man- 
agement: 
Tanner  crab  off  Alaska 15503 

Notices 
Meetings: 
Gulf  of  Mexico  Fishery  Man- 
agement Council 15521 


Pacific  Fishery  Management 
Council 15522 

South  Atlantic  Fishery  Man- 
agement Council  15521' 

NATIONAL  PARK  SERVICE 

Notices 

Environmental          statements: 
availability,  etc.: 
Harpers  Ferry  National  His- 
torical Park,  W.  Va 15543 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

Notices 

Meetings:  Sunshine  Act 15565 

NUCLEAR  REGULATORY  COMMISSION 

Notices 

Applications,  etc.: 

General  Atomic  Co.  et  al 15546 

Meetings: 

Reactor  Safeguards  Advisory 

Committee 15545 

Meetings;  Sunshine  Act 15565 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Notice* 

Meetings:  Sunshine  Act 15566 

POSTAL  RATE  COMMISSION 

Notices 

Carrier-route  presorted  mail: 
minimum  height;  hearing 
E  "hedule 15552 

Post  office  closing:  petitions  for 
appeal: 

CraigsvUle,  Pa 15550 

Gulf,  N.  C 15551 

POSTAL  SERVICE 

Proposed  Rules 

Postal  service  manual: 
Postage     meter    and    meter 
stamps;     computerized     re- 
mote resetting  system 15514 


REGULATORY  COUNCIL 
Notices 

Regulatory  calendar  for  Federal 
agencies:  correction 15552 

SAINT  LAWRENCE  SEAWAY 
DEVELOPMENT  CORPORATION 

Noticet 

Meetings: 
Advisory  Board 15555 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Rules 

Resales  of  securities 15610 

SMALL  BUSINESS  ADMINISTRATION 
Proposed  Rules 

Small  business  size  standards: 
Federal    coal    land    set-aside 
leases:  firm  size  standard 15513 

Notices 

Disaster  areas: 

Alabama 15552 

California 15552 

New  Mexico 16552 

Pennsylvania 15552 

Texas 15554 

Washington 15554 

Wisconsin 15554 

Meetings,  advisory  councils: 

Boise 15553 

Denver 15553 

Fargo 15653 

Lubbock 15553 

Jackson 15553 

St.  Louis 15553 

San  Francisco 15553 

SURFACE  MINING  RECLAMATION  AND 
ENFORCEMENT  OFFICE 

Rules 

Surface  coal  mining  and  recla- 
mation opr^rations;  permanent 
regulatory  program,  correc- 
tion     15485 

STATE  DEPARTMENT 

See  also  Agency  for  Internation- 
al Development. 


Notices 

Privacy  Act;  system  of  records  ..    15554 

TEXTILE  AGREEMENTS  IMPLEMENTATION 
COMMITTEE 

Notices 

Export  visas  and  certifications 
for  exempt  textile  products 
from  Philippines;  authoriza- 
tion of  officials ; 15525 

Man-made  textiles: 
Dominican  Republic 15525 

TRANSPORTATION  DEPARTMENT 

See  also  Federal  Highway  Ad- 
ministration; Saint  Lawrence 
Seaway  Development  Corpo- 
ration; Urban  Mass  Transpor- 
tation Administration. 

Notlcw 

National  rldesharing  demon- 
stration program;  participant 
soUcitotion 15633 

TREASURY  DEPARTMENT 

See  Internal  Revenue  Service. 

URBAN  MASS  TRANSPORTATION 
ADMINISTRATION 

NotlCM 

National  rldesharing  demon- 
stration program:  participant 
solicitation 15633 

VETERANS  ADMINISTRATION 

Rules 

Vocational    rehabilitation    and 
education: 
Overpayments;  waiver  or  re- 
covery     15491 

WESTERN  AREA  POWER 
ADMINISTRATION 

Notices 

Peaking  power  allocation:  gen- 
eral marketing  criteria: 
Colorado  River  Storage  Proj- 
ect     15528 


VI 
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7  CFR 

1421 

10  CFR 


15465 


212 15600 

570 15568 

580 _ 15471 

12  CFR 

226  (2  documents) 15474 

329 15476 

526 15478 

545 15479 

701 15479 

Proposed  Rules: 

675 15507 

577 15508 

578 15511 
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13  CFR 

Proposed  Rules: 

121 „ 15513 


16  CFR 
Proposed  Routs: 

440 15518 

17  CFR 

230 15610 

21  CFR 

1308 „ „ „.   15480 

23  CFR* 
Proposed  Rules: 

658 15638 

26  CFR 

31 , „ 15484 

30  CFR 

Ch.  VII „ 15485 

36  CFR 

1228  - 15486 

38  CFR 

21 „ 15491 


39  CFR 
Proposed  Rules: 

111 15514 

40  CFR 

65 15493 

Proposed  Rules: 

86 15517 

42  CFR  ^ 

431 15494 

46CFR 

Proposed  Rules: 

502 15517 

503 ^ „ 15517 

47  CFR 
Proposed  Rules: 

73 15519 

49  CFR 

1033 15494 

50  CFR 

26 „ _ ^ 15495 

•6 1 5500 

611 _^ 15503 

871 15503 
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The  following  numerical  guide  is  a  list  of  parts  of  each  title  of  the  Code 
of  Federal  Regulations  affected  by  documents  published  to  date  during 
March. 


1CFR 

Ch.  1 11517 

475 1 2 155 

Proposed  Rules 

Ch.  Ill ^, 


12198. 14562 


3  CFR 

AOM INISTBATIVE  OROERS: 

Presidential  E>eterminations: 
No.  79-4  of  January  31,  1979...   12151 
No.  79-5  of  February  6,  1979...   12153 
No.  73-10  of  January  2.  1973 
(Amended    by    Presidential 
Determination  No.  79-5  of 
Feb.  6.  1979) 12153 

Executive  Orders: 

11888  (Amended  by  EO  12124) ..   11729 

12124 11729 

6002  (Revoked  by  PLO  5658) 14559 

Proclamations: 

4643 12601 

4644 12603 

5  CFR 

Ch.  1 14533 

536 11741 

7CFH 

25 12156 

25a 12156 

795 14533 

905 1 2605 

907 11745. 12606.  14533 

910 11746.  12953 

916 12156 

917 12166 

928 12606 

959 ^ ~.  1 1746 

971 11617 

1421 15466 

1980 12607 

2863 12953 

2880 12954 

2900 - 11518 

Proposed  Rules: 

800 11923 

802 11982 

803 11984 

929 11785 

1062 13033 

1078 14591.  14604 

1097 14592.  14604 

1102  14593,  14604 

1104  14595.  14604 

1106 14596,  14605 

1108  14597,  14605 

1120 14599.  14606 

1126 14589.  14603 

1132  14600,  14606 

1138  14602.  14607 

1402 11555 

1438 12199 


7  CFR— ConthHiMl 

Proposed  Rules— Continued 

1701 14607 

1948 12936 

2900 12428 

6CFR 

235 12157 

238 12399 

Proposed  Rules: 

100 14562 

242 12199 

9  CFR 

82 11748,  12159,  12957 

85 12159 

92 12958 

10  CFR 

35 1 1749 

206 12160 

210 12634 

211 12634.  12959 

212 12399,  12634.  14534.  15600 

570 16668 

580 16471 

600 12920 

1022 12594 

Proposed  Rules: 

2 12428 

211 12431 

212 12431 

450 13564 

455 13564 

475 12685 

501 12227 

502 12227 

503 12227 

505 12227 

12  CFR 

215 ~ 12959 

219 12968 

225 12019 

226 11749, 12970.  15474 

250 12968 

26  lb 1 1750 

329 16476 

526 15478 

645 16479 

701 12401,  16479 

Proposed  Rules: 

215 13035 

304 13035 

349 13035 

575 15507 

576 15507 

577 15508 

578  ^ „ 155 1 1 

701 11785 

720 12431 

740 15512 

745 15512 


13  CFR 

120 


11750 


Proposed  Rules: 

Ch.  V 12562 

108 11787 

121 12200.  15513 

14  CFR 

39 11527, 

11628,  12019-12024,  12635-12637 

71 11530-11534,  12026,  12639 

73 11532,  11535.  12640 

97 11536,  12640 

296 14536 

380 12971 

Proposed  Rules: 

1 12042 

21  12042.  12044.  12045 

27 12685 

29 12685 

39  12686.  12687 

43 12685 

61 12686 

65 12042 

71 11555- 

11568.  12042.  12688.  12689 

73 11559 

91  12042.  12685 

105 12042 

121 12686 

127 12685 

133 12686 

136 12686 

15  CFR 

7a 12982 

7b ~ 12982 

8 12642 

370 12406 

373 12406,  12642 

879 12406 

385 12405 

399 12405 

Proposed  Rules: 

Ch.  I 12562 

Ch.  II 12562 

Cn.  III.>«****e**e***e***M««***e***»«e>***><    1  ^OO/ 

Ch.  IV . 12562 

Ch,  VIII 12562 

Ch.  IX 12662 

Ch.  XII 12662 

601 12690 

2301 ~.  13262 


16  CFR 
1700 


12990 


Proposed  Rules: 

13  11560,  13493 

436 11566 

440 16518 

1208 13040 

1209  12864,  12872 
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17CFR 

1 13439 

1 2 1 2027 

140 13458 

145 1 3458 

147 13458 

211 12163 

230 15610 

240 . 1 1751 

24 1 1 1 537 

250 1 154 1 

256 1 1541 

Proposed  Rules: 

Ch.  1 13494 

210 12201 

270  12202.  12204 

18  CFR 

154 13460 

280 12409 

281 12409,  13464 

282 12409 

283 12409 

284 12409 

285 12409 

286 ^ 12409.  13473 

708 14537 

803 13473 

Proposed  Rules: 

4 12432 

16 12432 

131 12432 

290  12438.  14562 

19  CFR 

6 1 2028 

101 12029 

1 4 1 1 24 1 1 

153 12417 

20  CFR 

404 12418.  13473 

410 12164 

416 12578.  12579 

653 13244 

680 12394 

901 11751 

Proposed  Rules: 

404 12205 

680 13188 

21  CFR 

7 12164 

16 13234 

81 12169 

103 12169 

^  29 12173 

131 1 1752 

184 1 2991 

193 13473 

310 11753.  14540 

520 12991.  12992 

522 11754.  12992 

561 12030.  13473 

610 1 1754 

620 14541 

800 13234 

1 308 15480 

1310 12993 
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Proposed  Rules: 

81 12205 

207 12208 

210 12208 

225 12208 

226 12208 

333 13041 

436 11788 

455 11789 

501 12208 

510 12208 

514 12208 

522 :...  12208 

555 ^ 11789 

558 12208 

870 13284 

22  CFR 

Proposed  Rules: 

17 12457 

22 „  12209 

23  CFR 

630 11541.  11754 

655 11543.  12646 

661 11542 

771 12995 

924 11543 

Proposed  Rules: 

645 12209 

658 15638 

24  CFR 

300 11755 

811 12358 

1914 ;. 12175-12179.  13475 

1915 12995.  13477 

1917 11755- 

11758. 12180-12190. 12427. 12646- 

12668.  12996-13006 
1931 12668 

Proposed  Rules: 

880 11566 

881 11566 

883 1 1 566 

1917 13501- 

13527.  14563.  14564.  14566- 

14576 

25  CFR 

221 12191.  12192 

700 13007 

Proposed  Rules: 

55 12210 

120a 12458 

273 13042 

26  CFR 

1 12418.  14548 

31 14552.  15484 

Proposed  Rules: 

1  11789.  12459 

20  11791,  12459 

25 11791 

26 13043 

31 12213 


FEDERAL  REGISTER 


27  CFR 

Proposed  Rules: 

4 14577 

5 14577 

7 ^ 14577 

47 11795 

178 11795 

179 11795 

28  CFR 

20 1203 1 

47 14553 

50 1 1996 

301 11759.  13008 

Proposed  Rules: 

Ch.  1 11804 

2 12692 

29  CFR 

X4v4  ••■••••••••••••••••••••••••••••••••••••••••••••••  X«jI/Uo 

1604 13278 

1607 1 1996 

1910 14554 

1952 11760.  13013 

2510 1 1761 

Proposed  Rules: 

Ch.  XII 14577 

30  CFR 

Ch.  VII 17795.  14902.  15485 

Proposed  Rules: 

211  12046.  12052.  12058 

250 13527 

31  CFR 

51 „..  11996 

103 .- 13478 

500 1 1764 

515 ;.. 11768 

32  CFR 

159 1 2669 

246 11774 

575 11781 

Proposed  Rules: 

988 12064 

32ACFR 
Proposed  Rules: 

Ch.  VI 12562 

33  CFR 

117 ^ 12031.  12670.  13478 

165 1 1546 

207 12192 

Proposed  Rules: 

117  11566.  13543 

126 12693 

157 1 1 567 

401 12065 

36  CFR 

3 1 3 1 267 1 

322 1 267 1 

327 12672 

1 228 15486 


37  CFR 
Proposed  Rules: 

Ch.  1 12562 

38  CFR 

21 15491 

Proposed  Rules: 

3 12694.  13544 

39  CFR 

955 13013 

Proposed  Rul£s: 

1 1 1 .' 15514 

40  CFR 

52 12420-12422,  13478-13480.  14555 

60  ..„ 13480 

65 „ 12192. 

12423.  13015-13081,  13481-13489, 

14558,  15493 

162 13019 

180 „ 13490 

440 1 1546 

Proposed  Rules: 

52 11798,  12459,  13545 

56 „„ „ _...  13043 

65  12461.  12463.  13546 

86 11802,  15517 
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41  CFR 


45  CFR 


Ch.  101 . 
60-3 


12031.  13024 

>•••••••••■      A  A  v«70 


42  CFR 

52 13025 

91 12034 

431 12578.  12585,  15494 

Proposed  Rules: 
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43  CFR 

3200 12037 

3220 12037 

Proposed  Rules: 

4 11803 

3500 12464 

Public  Land  Orders: 

5658 14559 


205 12578,  12579 

233 12424 

Proposed  Rules: 

Ch.  XX 12562 

87 .,,.  14582 

119 11567 

120 11567 

134 „ 11567 

166 .M............. 11567 

233 12214 

234 11803 

1061 12708 

46  CFR 

50 13492 

91 13491 

176 13492 

189 13492 

502 14560 

53 1 1 1547 

536 11547 

Proposed  Rules: 

Ch.  II 12562 

30 12717 

32 12717 

502 14582.  15517 

47CFn 

1 12425 

81 12194 

97 12679.  12681 

Proposed  Rules: 

Ch.  1 12466 

31 13051 

33 13051 

42 13051 

43 13051 

73 _  11568.  15519 

94  12220,  12221 

97 12473 


48  CFR 
P*roposed  Rules: 

Ch.  1 12225 

3 13053 

4 13053 

5 ... . ..  13053 

20 13053 

25 13053 

28 13053 

49  CFR 

171 14195 

173 14195 
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2 1 1 13028 

230 1 1547 
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573 11551 

1001 13029 

101 1 12426 

JQ33  11783- 

1124 11783 

1125 13030 

1245 1 1 55 1 

1246 ._ .,  1 1551 

Proposed  Rules: 

Ch  I- VI 11674 

171  11569,  12826 

172 11569,  12826 

173  11569,  12826 

174  _  11569,  12826 

175 11569 

176 11569,  12826 

177  11569,  12826 

178 12826 

179 12826 

395 12717 

581 11569 

1082 12473 

1331  12074,  12718 

50  CFR 

26 13031,  15495 

o«5  ..■•••■••••••■•••••••••••••••••••••••«••«•   XmOOX~X^OO(5 
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61 1 1 5503 

671 15503 

Proposed  Rules: 

Ch.  II 12562 

Ch.  VI 12562 

17  12382,  12386,  12390 

651 11571 
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reminders 


(The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


USDA/AMS — Grapefruit  grown  in  the  Interiof 
Distnct  in  Florida;  order  amerxJing 
order 8863;  2-12-79 


Next  Week's  Deadlines  for  Comments 
On  Proposed  Rules 


ADMINISTRATIVE  CONFERENCE  OF  THE 
UNITED  STATES 

Cost-benefit  and  similar  analytical  methods 
of  regulation;  draft  recommendation;  com- 
ments by  3-23-79 _...  12198;  3-6-79 

AGRICULTURE  DEPARTMENT 

Farmers  Home  Administration — 
Chattel  Servicing  Regulations;  redesigna- 
tion     and     revision;     comments     by 
3-23-79 4436;  1-22-79 

CENTRAL  INTELLIGENCE  AGENCY 

Privacy  Act  of  1 974;  new  and  amended  rec- 
ords systems;  comments  by  3-19-79. 

4518;  1-22-79 

CIVIL  AERONAUTICS  BOARD 

Airline  deregulation,  expedited  procedures 
for  licensing  and  rates  cases;  comments 
by  3-19-79 11364;  2-28-79 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Commodity  futures  transactions;  change  In 
records;  comments  by  3-22-79 10392; 

DEFENSE  DEPARTMENT  2-20-79 

Air  Force  Department- 
Privacy    Act     Program;     comments    by 
3-21-79 6944;  2-5-79 

ENERGY  DEPARTMENT 

Electric  and  Hybrid  Vehicles;  Research.  De- 
velopment. Demonstration,  and  Production 
Loan        Guaranties;        comments        by 

3-20-79 4418;  1-19-79 

Economic  Regulatory  Administration — 
Price-controlled      domestic      crude      o»l. 
amendments  to  impose  the  entitlement 
obligation  on  the  first  purchase:  com- 
ments by  3-23-79 5296;  1-25-79 

Energy  Research  Office — 
University    Coal    Research    Laboratories 
Program,  policies  and  procedures;  com- 
ments by  3-19-79 4632;  1-22-79 

Federal  Energy  Regulatory  Administration — 
Powerplant  design;  procedurcj  for  deter- 
mining capacity;  interim  rule;  comments 

by  3-19-79 10367;  2-20-79 

Regulations  implementing  section  401  of 
the  Natural  Gas  Policy  Act  of  1 978;  conv 
ments  by  3-20-79 10517;  2-21-79 

ENVIRONMENTAL  PROTECTION  AGENCY 

Air  pollution;  proposed  approval  of  adminis- 
trative order  issued  by  Ohio  Environmental 
Protection  Agency  to  Dayton  Power  and 

Light;  comments  by  3-22-79 10401; 

2-20-79 


Air  pollution;  proposed  approval  of  adminis- 
trative order  issued  by  Ohio  Environmental 
Protection  Agency  to  American  Materials 

Corp.;  comments  by  3-22-79 10403; 

2-20-79 

Air  pollution  control,  recommendation  for  al- 
ternative emission  reduction  option  plans 
within  State  implementation  plans;  com- 
ments by  3-1 9-79 3740;  1-18-79 

Preconstniction  review  for  large  new  or 
modified  air  pollution  sources;  emission 
offset  interpretative  ruling;  comments  by 
3-19-79 _ 3298;  1-16-79 

FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  monitonng  stations;  protection  from  ra- 
dio interference,  comments  by  3-22-79. 

4744;  1-23-79 

FEDERAL  RESERVE  SYSTEM 

Board  of  Governors  of  the  Federal  Reserve 

System;  rules  of  procedure;  comments  by 

3-20-79 3957;  1-19-79 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

Food  and  Drug  Administration — 
Cefoxitin;     certification;     comments     t>y 

3-22-79 10372;  2-20-79 

Cheeses  and  related  cheese  products; 
proposal  based  on  International  stand- 
ards; comments  by  3-19-79 59093; 

12-19-78 
Pasteurized  process  cheese  and  cheese 
products;  proposed  revision  of  defini- 
tions   and    starxlards;    comments    by 

3-19-79 59095;  12-19-78 

Sutjstitutes  for  milk,  cream,  and  cheese; 
proposal  to  establish  standards  of  identi- 
ty; comments  by  3-19-79 59093; 

JUSTICE  DEPARTMENT  12-19-78 

Prisons  Bureau — 

Control,  custody,  care,  treatment,  and  irv 

struction    of    inmates;    comments    by 

3-22-79 2978;  1-V2-79 

MANAGEMENT  AND  BUDGET  OFFICE 

Federal  Procurement  Policy  Office — 
Federal    acquisition    regulation    project; 
comments  by  3-22-79 5164; 

PENSION  BENEFIT  GUARANTY         ^  "25-79 
CORPORATION 

Rules  for  administrative  review  of  agency 
decisions;  comments  by  3-23-79  ...  7178; 

2-6-79 

Valuation  of  plan  benefits;  proposed  amend- 
ment to  interim  regulation;  comments  by 
3-22-79 10398;  2-20-79 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 
Ught  transport  airplane  airworthiness  re- 
view; comments  by  3-19-80 60846; 

TREASURY  DEPARTMENT  12-28-78 

Alcohol.  Tobacco,  and  Firearms  Bureau — 

Advertising  regulations  under  the  Federal 

Alcohol  Administration  Act;  comments 

by  3-23-79 2603;  1-12-79 


Internal  Revenue  Service — 
Empkiyment  taxes;  employees  of  related 
corporations;  comments  by  3-22-79. 

12213;  3-6-79 

IrKome  tax;  certain  provisions  for  TRA- 

SOP's;  comments  by  3-20-79  ....  4146; 

1-19-79 


Next  Week's  Meetings 


ADMINISTRATIVE  CONFERENCE  OF  THE 
UNITED  STATES 

Committee  on  Rulemaking  and  Public  Infor- 
mation. Washington,  DC.  (open), 
3-23-79 6167;  1-31-79 

AIR  QUALITY,  NATIONAL  COMMISSION  ON 

Washington.  DC.  Washington  DC.  (partially 
open),  rescheduled  for  3-19-79  ...  11869; 

3-2-79 
(First  published  at  43  FR  10646.  Feb.  22. 
1979) 

ARTS  AND  HUMANITIES,  NATIONAL 
FOUNDATION 

Architecture.  P1annir>g.  ar>d  Design  Panel 
(Communk:ation  and  Research  and  -Ser- 
vices  to   the   Fiekf),   Washington,    D.C. 

(ctosed).  3-19  and  3-20-79 11134; 

2-27-79 

Architecture.  Plannir>g.  arxj  Design  Panel 
(Cultural  Facilities  Research  and  Design), 
Washington.  DC.  (partially  open),  3-22 
and  3-23-79 11134;  2-27-79 

Expanskxi  Arts  Panel.  Washington,  D.C. 
(partially  open).  3-20  and  3-21-79. 

11134;  2-27-79 

Humanities      Panel,      Washington,      D.C. 

(ckjsed).  3-21  and  3-22-79 12301; 

3-6-79 

Visual  Arts  (Arts  In  Public  Places).  Washing- 
ton. DC.  (ctosed).  3-21  through 
3-23-79 12120;  3-5-79 

CIVIL  RIGHTS  COMMISSION 

Advisory  committees,  various  states — 
Illinois;  Chicago.  III.  (open).  3-21  -79. 

11817;  3-2-79 
Iowa;      Des      Moines,      Iowa      (open), 

3-20-79 11817;  3-2-79 

New  Hampshire;  Manchester,  N.H.  (open), 

3-20-79 11818;  3-2-79 

Ohio;      Reynoklstxirg.      Ohio      (open). 

3-24-79 11818;  3-2-79 

South  Dakota;  Pierre,  S.  Dakota  (open). 

3-23-79 11818;  3-2-79 

COAL,  PRESIDENTS  COMMISSION 

Collective  bargaining  in  coal  industry  semi- 
nar, Washington.  D.C.  (open).  3-21-79. 


COMMERCE  DEPARTMENT 


12124;  3-5-79 


IrKlustry  arxJ  Trade  Administratkxi — 
Management-Lat)or  Textile  Advisory  Com- 
mittee.     Washir>gton,      D.C.      (open), 

3-21-79 11267;  2-28-79 

Numerically  Controlled  Machine  Tool 
Technical  Advisory  Committee,  Wash- 
ington. DC.  (closed).  3-19-79  ..  11572; 

3-1-79 
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Semiconductor  Technfcal  Advisory  Com- 
mittee,    Washington,     D.C.     (partialty 

open),  3-20  and  3-21-79 12076; 

3-5-79 
Nattonal  Oceank:  and  Atmospheric  Adminis- 
tration— 
GuM  of  Mexwo  Fishery  Management  Coun- 
cil. Sharks  Advisory  Subpanel.  and  Reef 
Fishes   Advisory    Panel.    Tampa,    Fla. 

(open).  3-19  and  3-22-79 10529; 

Office  of  the  Secretary—  2-21-79 

Commerce    Technical    Advisory    Board, 

Washington,    D.C.    (open).    3-22    and 

3-23-79 11268;  2-28-79 

DEFENSE  DEPARTMENT 

Air  Force  Departnf>ent— 

Aeronautk^al   Systems   Diviskxi   Advisory 

Group  of  the  USAF  Scientifk;  Advisory 

Board.  Wright-Patterson  Air  Force  Base, 

Ohk)  (ctosed).  3-23-79 11104; 

2-27-79 
Army  Department- 
National  Board  for  ttie  Promotton  of  Rifle 
Practk;e.  Livermore.  Ca.  (closed).  3-22 

and  3-23-79 11821;  3-2-79 

Navy  Department— 
Academk;  Advisory  Board  to  the  Superin- 
tendent, United  States  Naval  Academy, 
Subcommittee  of  the  Secretary  of  the 
Navy's  Advisory  Board  on  Educatkxi 
and      Training.      Washington,      D.C, 

3-23-79x 12727;  3-8-79 

Offtoe  of  the  Secretary- 
Defense  Science  Board  Task  Force  on 
ICBMs/MX,  Washington.  D.C.  (ctosed), 

3-22-79 12082;  3-5-79 

Electton  Devices  Advisory  Group,  Albu- 
querque. N.  Mex.  (ctosed),  3-21  and 
3-22-79 7194;  2-6-79 

ENERGY  DEPARTMENT 

Nattonal  Petroleum  Council;  Refinery  Capa- 
bility Task  Group  of  the  Committee  on 
Refinery  Flexibility.  Washington,  D.C. 
(open).  3-21-79 10413;  2-20-79 

Natk>nal  Petroleum  Council.  Task  Group  of 
the  Committee  on  Unconventional  Gas 
Sources.  Pittstxirgh,  Pa.  (open), 
3-23-79 11575;  3-1-79 

Energy  Research  Office- 
High    Energy    Physics    Advisory    Panel. 
Washington,  DC.  (open),  3-23-79. 

12485;  3-7-79 
Study  Group  of  the  Energy  Research  Advi- 
sory Board,  Los  Alamos.  N.M.  (open), 

3-20-79 12096;  3-5-79 

ENVIRONMENTAL  PROTECTION  AGENCY 

Federal  InsectickJe.  FungkikJe.  and  Rodenti- 
ckje  Act.  Scientifk:  Advisory  Panel;  Arling- 
ton. Va.  (open),  3-22-79..  12492;  3-7-79 

Mobile  Sources  Science  Advisory  Board 
Subcommittee.  Washington.  D.C.  (open) 
3-22  and  3-23-79 12494;  3-7-79 

Science  Advisory  Board  Environmental 
Health  Advisory  Committee.  Study  Group 
on  Pesticide  Tolerances.  Arlington,  Va. 
(open).  3-21-79 11829;  3-2-79 

Sdence  Advisory  Board  Ecotogy  Committee, 
Washington,  D.C.  (open),  3-19  and 
3-20-79 11828;  3-2-79 

KOERAl 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

UHF-TV  Receiver  Noise  Figure  Measure- 
ment Standards  Advisory  Committee,  Guil- 
ford. Md.  (open).  3-19-79 12103; 

3-15-79 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 
Disease  Control  Center- 
Laboratory   Investigations   of   Effects   of 
Spray  Paint  Agents,  CJindnnati,  Ohio 

(open).  3-23-79 12763;  3-8-79 

Federal  Council  on  the  Aging- 
Committee  on  Long  Term  Care.  Washing- 
ton, D.C.  (open).  3-20-79 12107; 


National  Institutes  of  Health— 


3-5-79 


Maternal  and  Child  Health  Research  Com- 
mittee. Bethesda,  Md.  (open)  3-22  and 
3-23-79 6786;  2-2-79 

Population  Research  Committee.  Bethes- 
da, Md.  (open).  3-21-79 6786; 

Office  of  the  Secretary—  2-2-79 

Secretary's  Advisory  Committee  on  the 
Rights  and  Responsibilities  of  Women, 
Washington.  D.C.  (open),  3-30-79. 

12109;  3-5-79 

HISTORIC  PRESERVATION,  ADVISORY 
COUNCIL  014 

Publk:    information    meeting,    Kauai.    Hi., 
3-22-79 12229;  3-6-79 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 
Initial  wilderness  inventory  of  public  lands, 
Casper,  Wyo.  (open),  3-20-79  ....  7820; 

2-7-79 

Initial  wikJemess  inventory  of  public  lands. 

Lander,  Wyo.  (open).  3-21-79  ....  7820; 

2-7-79 
Initial  wilderness  inventory  of  put>lk:  lands. 
Rock  Springs,  Wyo.  (open).  3-22-79. 

7820;  2-7-79 

Initial  wilderness  inventory  of  public  lands. 

Sheridan.  Wyo.  (open).  3-22-79  .  7820; 

2-7-79 

Initial  wilderness  inventory  of  public  lands, 

Worland,  Wyo.  (open).  3-22-79...  7820; 

2-7-79 

Rock    Springs    District   Advisory    Board, 

Rock  Springs.  Wyo.  (open).  3-21-79. 

National  Park  Servfce-         ^^^''  2-1  ^^9 

Cape  Cod   Nattonal   Seashore  Advisory 

Commission.  S.  Wellfleet,  Mass.  (open), 

3-23-79 12777;  3-8-79 

Cuyahoga  Valley  National  Recreation  Area 
Advisory    Commisston,    Hudson.    Ohio 

(open).  3-22-79 11276;  2-28-79 

Gateway  National  Recreation  Area  Adviso- 
ry Commisston.  New  York,  N.Y.,  (open), 
3-19-79 11854;  3-2-79 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

NASA  Advisory  Council  (NAC)  Space  Sys- 
tems and  Technology  Advisory  Committee 

(open).  3-21  and  3-22-79 11869; 

3—2  79 
NATIONAL  COMMISSION  ON  THE 

INTERNATIONAL  YEAR  OF  THE  CHILD 

Needs  of  chitoren,  Detroit,  Mtoh.  (open), 
3-23-79 12783;  3-8-79 


NATIONAL  SCIENCE  FOUNDATION 

Subcommittee  on  Metallurgy  and  Materials 
of  the  Materials  Research  Advisory  Com- 
mittee. Washington.  DC.  (open).  3-22  and 

3-23-79 11278;  2-28-79 

NUCLEAR  REGULATORY  COMMISSION 

Advisory  Committee  on  Reactor  Safeguards, 
Sut>committee  on  Evaluation  of  Licensee 
Event  Reports.  Washington.  DC,  3-23 
and  3-24-79  (2  documents). 

11279;  2-28-79;— 12783;  3-8-79 

Advisory  Committee  on  Reactor  Safeguards, 
Subcommittee  on  Emergency  Core  Cool- 
ing Systems  (ECCS),  Los  Angeles.  Calif., 
3-19  and  3-20-79 11279;  2-28-79 

Advisory  Committee  on  Reactor  Safeguards; 
San  Onofre  Nuclear  Generating  Station. 
Units  2  and  3.  Los  Angeles.  California 
(partialty  open).  3-22-79  ..  4056;  1-19-79 

Subcommittee  on  Emergency  Care  Cooling 
Systems  of  the  Advisory  Committee  on 
Reactor  Safeguards.  Los  Angeles.  Calif, 
(partially  open).  3-19  and  3-20-79. 

11870;  3-2-79 

PENSION  POUCY,  PRESIDENTS 
COMMISSION  ON 

Washington.  DC  (open).  3-23-79 12789; 

3-8-79 

SMALL  BUSINESS  ADMINISTRATION 

Regton  IV  Advisory  Council.  Columbia.  S.C. 
(open),  3-23-79 12311,  3-6-79 

STATE  DEPARTMENT 

Office  of  the  Seaetary— 
Shipping   Coordinating   Committee;   Sut)- 
committee  on  Safety  on  Life  at  Sea, 
Washington.  DC  (open).  3-20-79. 

12312;  3-6-79 

U.S.  Organization  for  the  International  Ra- 

dto    Consultative    Committee.     Study 

Group    5,    Washington.    DC    (open). 

3-19-79 12125;  3-5-79 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administi^atoon— 
Radto  Techntoal  Commission  for  Aeronau- 
tics   (RTCA).     Executive    Committee. 
Washington.  D.C.  (open),  3-22-79. 

12125;  3-5-79 

VETERANS  ADMINISTRATION 

Veterans  Administration  Wage  (Committee. 
Washington.  D.C.  (ck>sed),  3-22-79. 

54838;  12-14-78 
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COMMERCE  DEPARTMENT 

National  Oceank:  and  Atmospheric  Adminis- 
ti'ation- 
Precious  coral  fisheries  of  the  Western 
Pacifk:     Regton,     Honolulu,      Hawaii, 

3-21-79 11573;  3-1-79 

Prectous  coral  fisheries  of  the  Western 
Pacifk;  Region,  Maui,  Hawaii,  3-23-79. 
_  11573;  3-1-79 

ENERGY  DEPARTMENT 

Economk;  Regulatory  Administi-ation— 
Mandatory  peti'oleum   price   regulations, 
amendment  to  altocated  crude  oil  pricing 
mle  effective  February  1,  1979,  Wash- 
ington, D.C.  3-20-79....  9373;  2-13-79 


UMI 


REMINDERS— Continued 


15465 


Mandatory  petroleum  price  regulations,  re- 
tailers— deletion  of  DOE  octane  post 
ing    requirements.    Washington.    DC, 

3-21-79 11237.  2-28-79 

Natural  gas  tor  out  door  lighting,  sale  and 
direct  irxlustrial  use.  Washington,  DC , 

3-22-79 9570;  2-13-79 

Updating  of  motor  gasoline  allocation  base 
penod,  Washington.  DC  ,  3-21-79 

12959;  3-9-79 
lOrtginaUy    published    at    44    FR    11202. 
2-28-791 
Federal  Energy  Regulatory  Commission- 
Regulations  implementing  section  401  of 
the  Natural  Gas  Policy  Act  of  1978.  Little 
Rock.  Ark.,  3-19-79...  10517;  2-21-79 

ENVIRONMENTAL  PROTECTION  AGENCY 

Particulate  regulations  for  light-duty  dtesel 
vehicles.  Arlington,  Va..  3-19  and 
3-20-79 11802;  3-2-79 

IFirst  published  at  44  FR  6650,  Feb.  1,  1979| 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

Universal  Social  Security  Coverage  Study, 
Miami,  Fla.  3-20-79 54698.  11-22-78 

INTERIOR  DEPARTMENT 

Land  Management  Bureau- 
Public  lands  and  resources,  planning,  pro- 
gramming, and  budgeting,  Washif>gton. 
DC,  3-13-79 58764;  12-15-78 

NATIONAL  COMMISSION  ON  THE 

INTERNATIONAL  YEAR  OF  THE  CHILD 

Needs  of  Children,  Detroit,  Mich ,  3-22  and 
3-23-79 12783;  3-8-79 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

Tank  vessels,  design,  equipment,  operat 
ing  and  personnel  starxJards.  Washing 

ton.  DC,  3-21-79 8984;  2-12-79 

Tank    vessels;    improved    steenng    gear 
standards  Washington.  DC.  3-21-79 
9035;  2-12-79 


Materials  Transportation  Bureau- 
Harmful    characteristics    of    substances 
threatening  public  health  and  safety  or 
property.  Washington.  DC.  3-22-79. 

11569;  3-1-79 
National  Highway  Traffic  Safety  Administra- 
tion— 
Motor  vehtde  defect  proceedings;  Fiat  Mo- 
tors.   Washington.    DC.    rescheduled 

from  2-21-79  to  3-21-79  8948; 

2-12-79 


List  of  Public  Laws 


NoTK  No  public  laws  have  been  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  law  numbers  and  inclusion  In 
today's  listing 

(Last  Listing  Jan.  24.  1979] 


Documents  Relating  to  Federal  Grant 
Programs 


This  is  a  list  of  documents  relating  to  Fed- 
eral grants  programs  which  were  published 
in  the  Federal  Register  during  the  previous 
week. 

Rules  Going  Into  Effect: 

HUD/PHS — Grants  for  the  detection,  treat 

ment  arxl  prevention  of  lead-based  pamt 

pcxsonmg,  effectn^e  3-5-79 12034, 

3-5-79 
Applications  Deadlines: 

HEW- HRA— Graduate   programs   in   health 
administration  grants  apply  by  3-23-79 

12511;  3-7-79 
Jusf'ce/LEAA — Competitive  research  grant 
to  examine  the  positive  and  negative  impli- 
cations of  efforts  to  redefine  and  restruc- 
ture traditional  police  activities  and  ser- 
vices, proposals  by  4-30-79 12512. 

3-7-79 


Meetings: 

HEW/NIH— Bladder  and  Prostatic  Cancer 
Review  Committee  (Prostatic  Subcom- 
fTxttee).  Bethesda.  Md  (partially  open), 
2-20-79;  relocated  to  Buffalo,  NY.  and 

rescheduled  to  3-19-79 12107; 

3-5-79 
Vision  Research  Program  Committee,  Be- 
thesda. Md  (partialiy  open),  3-15-79. 

12108;  3-5-79 
Secy— Board  of  Advisors  to  the  Fund  for 
the  Improvemer^t  of  Postsecondary  Edu- 
cation.   San   Francisco,    Calif,    (open), 

3-25  and  3-26-79 12109;  3-5-79 

Ethics  Advisory  Board.  Washington,  DC. 

(open),  3-16  and  3-17-79 12109; 

3-5-79 

NFAH — ArcNtecture,  Planning,  and  Design 

Panel   (Communication   and   Research 

arvl  Services  to  the  Field).  Washington, 

DC  (closed),  3-19  and  3-20-79. 

11134;  2-27-79 
Architecture,  Planning,  and  Design  Panel 
(Cultural   Facilities   Research  and   De- 
sign), Washington,  DC.  (partially  open). 

3-22  and  3-23-79 1 1 134;  2-27-79 

Visual  Arts  (Art  in  Public  Places).  Washi(ig- 
ton.  DC  (ctosed).  3-21  through 
3-23-79 12120;  3-5-79 

Otner  Items  of  Intsrvst 

LSC— East  River  Legal  Services,  considera- 
tion of  grant  application.  Comments  re- 
quested    12780;  3-8-79 

Grants  and  contracts;  solicitation  of  written 
comments  or  recommendations  (2  docu- 
ments)    12512,  12513;  3-7-79 

South  Dakota  Legal  Services;  considera- 
tion of  grant  application,  comments  re- 
quested   12780;  3-8-79 

EPA— Public  participation  grants;  availabiiity 

of  funds;  effective  3-7-79 12488, 

3-7-79 
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TitI*  7 — Agriculture 

CHAPTER  XIV— COMMODITY  CREDIT 
CORPORATION,  DEPARTMENT  OF 
AGRICULTURE 

SUBCHAPTH  ft— LOANS,  PURCHASES,  AND 
OTHER  OPERATIONS 

[CCC  Grain  Price  Support  Regulations, 
1978  Crop  Wheat  Supplement] 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Subpart — 1978  Crop  Wheat  Loan  and 
Purchase  Program;  Corrections 

AGENCY:  Commodity  Credit  Corpo- 
ration. USDA. 

ACTION:  Correction  of  final  rule. 

SUMMARY:  This  action  corrects  a 
previous  P'ederal  Register  document 
(PR  Doc.  79-1652),  beginning  at  page 
3673  of  the  Issue  for  Thursday,  Janu- 
ary 18.  1979.  which  provided  the 
county  loan  rates  for  wheat  for  the 
1978  crop.  Subparagraph  (a)  of 
{ 1421.489  appeared  incorrectly  which 
necessitates  this  correction. 

EFFECTIVE  DATE:  Janiiary  18,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Merle  Strawderman.  Price  Support 
and  Loan  Division,  ASCS,  U.S.  De- 
partment of  Agriculture,  Washing- 
ton. D.C.  20250,  (202)  447-7973. 

SUPPLEMENTARY  INFORMATION: 
The  Commodity  Credit  Corporation 
issued  a  final  rule  with  an  effective 
date  of  January  18.  1979.  The  final 
rule  appearing  incorrectly  in  Section 
(  1421.489(a)  is  corrected  as  follows: 

(  1421.489    Loan  and  purchase  rates  premi- 
um* and  discounts. 

(a)  Basic  loan  and  purchase  rates. 
Basic  rates  per  bushel  for  loan  and  set- 
tlement purposes  for  wheat  grading 
U.8.  No.  1  are  as  follows: 


1978-Crop  Wheat  Loam  Ain>  Pdrcrasc  Rates 


County 


Rate 

per 

bushel 


Alabama 

MobUe 

All  other  counties ...................... 

Weighted  avg.  for  State 

Akizoma 

All  counties 

AUCAMSAS 


All  counties .. 


CAUrORKIA 


Alameda 

Alplne..._.. 

Amador .. 

Butte 

Calaveras... 
Colusa 


Contra  Costa« 

El  Dorado 

Fresno „. 

Olenn _. 

Humboldt 

Imperial «« 

Inyo 

Kern 

Kings 

Lake 


Lsssen  

Los  Angeles . 

Madera 

Marin 

Mariposa 


Mendocino..... 
Merced. 

Modoc 

Monterey.. 
Napa. 


Orange. 
Placer- 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino.. 
San  Diego. 
San  Francisco. 

San  Joaquin 

San  Luis  Obifpo  .„ 

San  Maleo ™. 

Sanu  Barbara.. 
SanU  Clara.. 
Santa  Cruz ... 

Shasu 

Sierra  

Siskiyou « 

Solano 

Sonoma.. 


Stanislaus 

Sutter _.. 

Tehama 

Tulare 

Tuolumne.. 
Ventura 


Yolo.. 
Tuba.. 
Weighted  avg.  for  State.- 


COUMUDO 


Adams 

Alamosa. 


Arapahoe.. 
Archuleta  .„ 


$2.46 
2.27 
2.27 


2.37 


2.28 


2.SS 
2J5 
2.48 
2.42 
2.48 
2.47 
2.48 
2.47 
2.43 
2.41 
2.30 
2.46 
2.41 
2.48 
2.45 
2.41 
2.30 
2.53 
2.48 
2.48 
2.48 
2.36 
2.49 
2.30 
2.43 
147 
2.63 
2.47 
2.30 
2.46 
2.63 
2.48 
2.64 
2.63 
2.63 
2.63 
2.42 
2.63 
2.43 
2.47 
2.48 
2.31 
2.32 
2.30 
2.48 
2.46 
2.60 
2.47 
2.37 
2.46 
2.48 
2.60 
2.48 
2.47 
2.48 


2.17 
2.14 
2.17 
2.11 


CoLOKADO— Continued 


Baca... 


Bent 

Boulder.. 


Chaffee — 
Cheyenne . 

Conejos 

Costilla 

Crowley 

Custer 

DelU 

Denver 

Dolores 

Douglas., 

Eagle 

Elbert 

E3Paso 

Fremont 

Oarfield 

Orand 

Huerfano ... 
Jackson  .._.„ 
Jefferson ..™ 

Kiowa _ 

Kit  Carson... 

La  Plate 

Larimer „ 

Las  Animas.. 


Lincoln.. 
Logan..., 
Mesa.. 

Moffat „.. 

Montesuma.. 

Montrose 

Morgan 

Otero 

Ouray __ 

PhlUlps. 


PiUin. 


Prowers...... 

Pueblo „ 

Rio  Blanco.. 


Rio  Orande . 

RouU __ 

Saguache  ..„. 
San  Miguel- 

Sedgwick 

Summit....— 
TeUer 


Washington.. 


Weld. 
Yuma.. 


Weighted  avg.  (or  State., 


ComiKTICOT 


AllcounUes. 


All  counties.. 
All  counties- 
All  counties.. 


DiLAWAa* 
FLORIDA 

OaoaciA 


Ada 

Adams 

Bannock — 
Bear  Lake.. 
Benewah — 

Bingham 

Blaine 

Boise 

Bonner 

Bonneville. 
Boundary... 

Butte 

Camas 


2.21 

2.17 

2.18 

2.14 

2.18 

2.14 

2.14 

2.17 

3.18 

2.08 

XI7 

2.08 

3.17 

2.11 

2.17 

2.17 

2.18 

2.11 

2.14 

2.18 

2.14 

2.18' 

2.18 

X18 

2.08 

2.17 

2.20 

2.17 

2.17 

2.08 

2.14 

2.08 

IM 

2.17 

2.17 

3.08 

3.17 

2.08 

2.18 

XII 

2.11 

2.14 

2.14 

2.14 

2.08 

2.17 

2.U 

2.18 

2.17 

2.17 

2.18 

2.17 


2.39 
2J3 
2.28 

2.38 


2.29 
2.29 

2.27 
2.26 
2.40 
2.28 
M» 
2.39 
2J2 
2.34 
2J0 
2.34 
2J8 
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Cmnyon.- 
Cmiibou.. 
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Idaho — Continued 


Caula . 

CUrk 

Cle«r«-mter_ 

Cust«r 

Elmore  .....^ 

Pnnklln 

Frfmont 

Ocffi 

Oooding 

Idaho „.. 

Jf  fff rson  .... 

Jerome 

Kootenai 

Latah 

Lemhi 

Le»l« __ 

Lincoln..... 
MadLsun  __~ 

Minidoka 

Nei  Perce 

Oneida....^ 

Owyhee 

Payelle. 
Pomer. 
Shonhone.. 
Teton 


Twin  Palla. 

Valley _. 

WaahlnKton 

WeiKhlrd  av(.  for  State. 


Ilukois 


Adams. 

Alexander... 

Bond. 


Boone 

Brown... 

Bureau . 

Calhoun.. 

Carroll...„ 

Cam. 

Champaicn.. 

Chrut  lan 

Clark 

Clay „... 

Clinton.. 
Coles.. 

Cook 

Crawford 

Cumberland . 

De  Kalb 

DrWitl. 

DotiKlax 

DnHaKr 

Edtiar 

Edmarda 

Effinicham... 
ra>eltr 


Pranklln„ 

Pulioii 

Oalliitln- 

Orerne 

Onindy . 

Hamilton 

Hanrork 

Hardin 

Hfiidrison.-^ 

Henry ™. 

troqiiota. „. 

Jarluon 

Ja&iMT 

Jefferson 

Jersey 

Jo  Oavirsa. 

Johruon 

Kane  

Kankakee ..... 
Kendall. 

Knox 

Lake... 
LaSalle..„ 

LaM  rence 

Lee 

LiVinKslon 

LiOican 

UcOonouch . 

MrHenry „ 

Mclean 

Uarnn . 
Maroupin 


iE 


139 
1.M 

2.28 
2.23 
3.3« 
3.34 

3.3a 

3.3S 
3.23 
2.U 
339 
3.31 
3.34 
3.39 
3.M 
3.40 
3.34 
3.39 
139 
3.24 
338 
343 
3.38 
3.38 
3.39 
2.28 
2  38 
2.23 
3.39 
3.38 
8.39 
3.S1 


3.30 
3.33 
3.30 
3.38 
3.30 
3.36 
3.37 
3.3S 
3.33 
330 
334 
3.33 
3.33 
3.30 
3.33 
3.38 
3.31 

xn 

3J8 

333 
3.33 
338 
334 
3.33 
3J4 
3JS 
3.30 
3.30 
3.34 
339 
3.3« 
3.38 
3.30 
330 
3.39 
3.32 
2  3S 
2.38 
2.35 
131 
130 
3.37 
3.3S 
3.33 
138 
138 
138 
134 
138 
138 
3.3 1 
2.37 
137 
3.33 
133 
138 
3.34 
132 
3.30 


IixjMois— Continued 


Madlaon. 
Martoo- 


Marshall. 
MaMML 


Mercer 

Monroe 

Montcomery ... 
MorgMt— — — 


Moultrie..-.. 
Otie 


Ptott 

Pike 

Pope 

Pulaaki. 
Putnam 
Randolph........ 

Richland 

Rock  Island.... 

Saint  Clair 

Saitne 

Sancamon 

Schuyler 

Scott 

Shelby.. 

Stark 

Stephenaoo— _ 

Taaewell 

Union 

VermUlon 

Wabash.. 

Warren 

Washlnirtoo 

Wayne _.™_ 

White ... 
Whiteside.. 

Will 

Williamson 
Wlnnebace 

Woodford 

Weighted  arg.  for  Stale 

INOIAII* 

Adams __.....„.. 

Allen 

Bartholomew 

Benton _ 

Blackford. 

Boone... 
Brown... 
Carroll.. 

Cam 

aark  _. 

Clay — 

Clinton... 
Craaford 
Daviess... 
Dearborn 
Deeatur... 

De  Kalb 

Delaware 

Dubois „. 

Elkhart „ 

Payette 

Ployd _ 

^Mintaln 

Prmnklin 

Pulton „.. 

Otbson 

Orant 

Oreene 

Hamilton .... 

Hancock 

Harrison 

Hendricks ... 

Henry 

Howard 

Huntinrton 
Jackson  ..„. 

J».^per 

Jay 

Jefferson . 
Jmninr« .- 
Johnson ... 

Knox 

Koaclusko 
Lasrance.. 

Lake 

La  Porte... 
Law  rence . 


3.37 
3.30 
135 
130 
133 
330 
334 
2J7 
130 
134 
133 
330 
134 
130 
133 
3.31 
330 
333 
3.35 
137 
131 
133 
137 
2.30 
2.34 
330 
3.33 
334 
334 
137 
2.33 
133 
231 
131 
134 
130 
132 
139 


2.31 
131 
131 
130 
231 
130 
131 
134 
234 
230 
333 
330 
130 
333 
131 
131 
331 
131 
133 
2  33 
131 
130 
134 
131 
2.34 
131 
ISO 
3.33 
231 
231 
330 
330 
2  31 
230 
130 
2.33 
337 
131 
234 
333 
2.90 
131 
134 
330 
338 
138 
333 


iNDiAMA— Continued 


MadlMMi. 

Marlon. 

MarshaU. 

Martin 

Miami 


Monroe 

Montfomery . 
Morcan 


Newton 

Noble.. 


Ohio 

Orange. 

Owen 

Parke.-. 


Pike™ 


Porter 

Posey 

PuiaaU... 


Randolph. 

Ripley 

Ruah ™ 

Saint  Joaeph . 

Scott 

Shelby 

Spencer  .._..„. 

Starke  

Steuben 

Sullivan 


Switzerland . 
Tippecanoe.. 

Tipton 

Unloo. 


Vanderburgh . 
Vermillion  ...._ 

Vigo 

Wabash. 
Warren.. 
Warrick - 

Washington 

Wayne.. 
WelU  .. 
White.. 


Whitley . 

Weighted  arg.  for  State.. 


Iowa 


Pottawattamie.. 
All  other  oountic«._ 
Weighted  avg  for  State.. 


Allen 

Anderson. 
Atchison .... 

Barber 

Barton 

BourtMMi- 

Brown 

Butler.... 

Chase 

Chautauqua . 

Cherokee 

Cheyenne ...» 
CUrk.. 
Clay  .... 
C1ood.. 


131 
131 
134 
133 
130 
2.31 
3.33 
3.30 
131 
131 
3J1 
2J4 
131 
IM 
3.33 
133 
3.38 
139 
3.31 
130 
131 

m 

131 
3.38 

3.34 
2.31 
133 
131 
3.31 
133 
133 
133 
130 
131 
3.31 
3.34 
2.33 
2J0 
130 
133 
134 
3JI 
131 
138 
3.30 
133 


141 
180 

3J0 


138 
139 


Cof/ey 

Comanche .. 
Cowley 

Crawford 

Decatur 

Dickinson ... 
Doniphan ... 
Douglas - 


Edwards.. 
Elk 


EUis 

Ellsworth.... 

Plnney 

Pord 

Pranklln.. 
Geary 
Oowe. 
Graham. 


Grant _. 

Gray 

Greeley 

Greenwood., 
Hamlltoil 


Harper.-. 
Harvey . 


8.41 
135 
13S 
131 
139 
13* 
133 
3.33 
134 

lis 

131 
130 
8.30 
131 
133 
129 
135 
3.33 
139 
IJ9 
140 
13S 
t.83 
185 
138 
8.18 

lis 

3.40 
3.33 

1S3 
114 

130 
123 

lis 

131 

119 
2J1 
138 


Haskell 

Hodgeman. 

Jackson. 

JefferaoB. 

JeweU..„ 

iohnson. 

Kearny.- 

Kingman—..... 

Klowa.-. 

lAbette.. 

iMoe 

Leavenworth.. 
Lincoln  .- 

Linn -. 

Lovan 

Lyon 

McPhenon. 
Marlon ..- 
Marshall. 
Meade- 

Mlami 

MItcheU . 
Montgomery . 
Morris.-. 
Morton  .- 
Memaha. 
Neosho. 


Norton. - 

Onge 

Oabome. 
OUawa  — 
Pawnee— 
Phflllp 
Pottawatomie. 

Pratt 

Rawlins 

Reno. 

Republic 

Rice 

Riley... 
Rooks. 
Rush.- 
RusaeU. 

Saline 

Scott - 

Sedgwick 

Seward 

Shawnee . 

Sheridan 

Sherman 

Smith  ....- 
Staff  ord  „ 
Stanton  .- 
8tevens..„ 

Sumner . 

Thomas 

Tre^o 

WaAaunsee.- 

Wallace 

Washington.. 

Wichita 

Wilson -. 

Woodson _._ 

Wyandotte 

Weighted  avg.  for  State.. 


Jefferson 

All  other  counties 

Weighted  avg.  for  State.. 


LomsiAJiA 


East  Baton  Rouge.. 
Jefferson . 
Orleans .... 


Saint  Charles.. 
West  Baton  Rouge- 
All  other  counties... 


Wt^hted  a\g.  lor  State- 


Mann 


An  counties . 


MAaruum 


Baltimore — 

All  other  counties ~~- 

Weighted  avg.  for  State 

Maaasciiusnis 
All  counties - 


1.21 
134 
188 
140 
119 
1.41 
130' 
8.38 
136 
134 
123 
141 
128 
139 
119 
134 
138 
138 
134 
122 
140 
138 
134 
133 
131 
130 
135 
134 
134 
131 
138 
139 
125 
3.35 
130 
135 
190 
3.38 
130 
3.38 
134 
128 
125 
2.20 
129 
120 
128 
121 
138 
123 
118 
138 
135 
119 
121 
138 
130 
134 
135 
118 
133 
119 
134 
135 
141 
138 


131 
139 
129 


141 
147 
147 
S.4T 
147 
132 
SJ3 


126 


145 
2J3 
132 


2.28 


MicRiaa* 


Aloona. 


Alser- 


Allegan- 


Alpena.. 


Antrim . 


Arenac- 


Baraga- 


Barry  ._„ 

Bay 

Benzie 

Berrien-. 
Branch-. 
Calhoun. 


Charlevoix- 
Cheboygan  . 
Chippewa.. 
Clare....— 

Clinton 

Crawford- 
DeOa 


rwrttlnann. 
Baton -.__ 
Emmet 


Genesee      ,    ,, 

Gladwin 

Goceblc 

Grand  Traverse. 

Gratiot 

HUladsJe 


Houghton. 
Huron..—- 
Ingham  — 


Ionia. 


losoo.... 

Iron 

laabelU. 
Jackson  — 
Kalamaaoo. 


Kalkaska. 


Kent ..... 
Keweenaw. 


Lapeer  — 
Leelanau. 


Lenawee.. 
Livingston.. 

Luce 

Mackinac  _ 


Macomb- 
Manistee. 


Marquette. 

Mason 

Mecosta- 
Menominee  . 

Midland 

Miaaaukee 


Monroe 

Montcalm. 


Montmorency . 
Miakegon. 
Newaygo  -. 
Oakland  — 

Oceana 

Ogemaw. 
Ontonagon. 


Oaoeola . 
Oscoda.-. 
Otaego — 
Ottawa ... 
Preaque  Isle . 
Roacommon. 
Saginaw. 
Saint  Clair- 


Salnt  Joseph 

Sanilac. 
SdioolcraXt . 
Stilawassee- 
Tuscola  . 
Van  Buren— 
Washtenaw . 
Wayne.. 


Wexford.. 

Weighted  avg.  iorState- 


MiinrasoTA 


AlUin. 
Anoka. 


Becker.. 
Beltrami. 

Benton 

Big  Stone - 
BhK  Earth. 
Brown.. 


181 

m 

188 

lU 
lU 

111 

183 
189 
198 

121 
184 

131 
ISO 

131 
111 
117 
2.22 
2.34 
127 
121 
3.38 

in 

129 

lis 

119 
134 

133 
3.31 
3J7 
131 
113 
138 
139 
181 
133 
3.33 
3.38 
130 
130 
3.31 
121 
122 
1.23 
3.29 
3.30 
3J3 
3J0 
3.23 
133 
133 
2.33 
122 
125 
120 
121 
138 
111 
SJS 
131 
118 
121 
125 
132 
2.25 
133 
133 
123 
3.21 
118 
131 
111 
121 
129 
3.33 
2.31 
2.29 
123 
139 
139 
3.80 
IM 
133 
121 
129 


153 
153 

143 
140 

152 
144 
151 

151 


Carlton- 
Carver— 


Ctalppewa. 
CMsago. 

Clay 

Clearwater- 


Cottonwood- 
Cr»w  Wing- 

DakoU 

Dodge 

Dooglas- 


Faribault. 

Fillmore-. 

Preebom. 

Goodhue 

Grant 


laanU. 

Itasca. 

Jackson—. 

Kanabec. 

Kandiyohi 

Kittson 


Koochiching. 
Lac  Qui  Parle- 
Lake  of  the  W«>oda. 
Le  Sueur. 
Uncoln- 
Ljroo. 
McLeod. 


Mahnomen. 
MarshaU. 


MarUn.- 


Meeker 

ICUleLaes. 
Morrison-. 
Mower 


Murray - 
Nicollet . 
Nobles ...... 

Norman.. 

Olmsted 

Otter  TaU 

Pennington 

Pine 

Pipestone 

Polk. 

Pope — . 

Ramsey 

Red  Lake. 

Redwood 

RenvlUe 

Rice 

Rock ._ 

Roseau 

Saint  Louis. 
Scott.. 
Sherburne . 
Sibley . 
Steams... 

Steele 

Stevens— 
Swift.. 

Todd 

Traverse 

Wabasha.-. 

Wadena.. 

Waseca.. 


Washington.. 
Watonwan .... 

Wilkin 

Winona. 

Wright 

TeUow  Medicine.. 
Weighted  avg.  for  State.- 


MiasissifFi 


Harrison - _ 

Jackson _. 

All  other  counties 

Weighted  avg.  for  Statc- 


Miasoinu 


Adair 

Andrew 

Atchison. 
Audrain- 


Barry 

Barton 

Bates 


188 
IM 

1.09 
141 
188 

141 

la 
la 

161 
1.68 
153 

la 

168 
1.49 
148 
1.68 
1.40 
153 
8.48 
1.40 
153 
1.51 
1.41 
151 
1.51 
181 
1.41 
1.45 
141 
163 
1.43 
1.48 
tM 
143 
3.40 
1^9 
153 
153 
151 
151 
148 
158 
145 
8.41 
1.51 
140 
141 
151 
14S 
141 
149 
153 
142 
149 
151 
153 
lU 
138 
153 
1S3 
153 
1.53 
151 
151 
141 
141 
14* 
lU 
153 
141 
153 
153 
ISO 
lU 
ISO 
3.53 
141 
144 


3.41 
141 
3.18 
138 


131 
139 
184 
131 
119 
1.38 
3.31 
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Missouiu  —Continued 


Benton 

BoUlnxer.. 
Boone. 
Buchanan . 

Butler 

Caldwell.... 

Callaway.... 

Camden.. 

Cape  Olrardeau.. 

CarroU.. 

Carter.. 

CaM.... 

cedar 

Charlton .. 

Christian. 

Ctark. 

Civ- 

Clinton.. 

Cole. 

Cooper.. 

Crawford . 

Dade 

Dallas 

Daviess 

De  Kalb ... 

Dent 

Douglas 

Dunklin 

Franklin 

Gasconade.. 

Gentry. 

Greene. 

Grundy 

Harrison 

Henry.... 
Hickory. 
Holt. 
Howard . 
Howell... 

Iron 

Jackson . 
Jasper.. 
J>'fferson  . 
Johnson. 

Knox 

Laclede.. 
Lafayette .. 
Lawrence .. 

Lewis 

Lincoln.. 
Linn. 

Livingston.. 
McDonald.. 
Macon . 

Madison 

Marios 

Marion 

Mercer 

Miller 

M  issiaslppi .. 
Moniteau .... 
Monroe 


Montgomery 

Morgan 

New  Madrid 

Newton 

Nodaway „._ 

Oregon ___„ 

Osage 

Ozark 

Pemiscot 

Perry. 

Pettis 

Phelps  ...„. 

Pllte 

Platte 

Polli 

Pulaski 

Putnam 


Ralls 

Randolph.. 

Ray 

Reynolds... 

Ripley.. 


Saint  Charles 

Saint  Clair 

Saint  Francois 

Sainte  Genevieve . 

Saint  Louis 

Saline 

Schuyler       

•Scotland 

Scott 


3.33 
3.33 
3.29 
3.41 
3.31 
3.38 
3.33 
3.30 
3.33 
3.36 
3.2» 
3.3» 
3.33 
3.33 
3.2« 
2.3S 
3.3« 
3.39 
3.30 
3.30 
3.33 
3.31 
3.3a 
3.3« 
3.38 
3.30 
3.25 
3.33 
3.36 
3.34 
3.3S 
3.28 
3.33 
3.35 
3.36 
3.33 
2.37 
3.33 
3.33 
3.33 
3.41 
3.33 
3.35 
137 
3.27 
3.27 
3.39 
3.29 
3.29 
2.36 
3.33 
3.35 
3.29 
3.30 
3.33 
3.33 
3.31 
3.33 
3.29 
3.34 
3.30 
3.31 
3.34 
3.31 
3.34 
3.39 
3.37 
3.37 
3.31 
3.24 
X32 
2.33 
2.33 
3.30 
2J4 

rs» 

3.31 
3.28 
2.29 
2.33 
3.30 
3.39 
3.30 
3.29 
3.37 
3.34 
3.33 
3.34 
3.37 
3.34 
3.26 
3.35 
3.34 


Mzsaotnu  —Continued 


Shannon.- 

Shelby 

Stoddard 

Stone 

Sullivan 

Taney. 


Texas 

Vernon 

Warren 

Washington... 

Wajme 

Webster . 
Worth... 
Wright . 


Weighted  avg.  (or  Sute.. 


MoirtAMA 


Beaverhead . 
Big  Horn.. 

Blaine 

Broadwater . 

Carbon 

Carter 

Cascade.. 


Chouteau 

Custer 

Daniels.. 
Dawson. 
Deer  Lodge.... 

FaUon 

Fergus 

Flathead  .„...- 
Gallatin  .„ 
Garfield  .„ 

Glacier 

Golden  VaUey.. 

Granite 

Hill 

Jefferson „. . 

Judith  Basin 

Lake.. 

Lewis  and  Clark . 

Uberty 

Lincoln.. 
McCone... 
Madison  _ 
Meagher . 
Mineral ... 
Missoula.. 

Musselshell 

Park.. 
Petroleum.. 

PhUllps.. 

Pondera. 

Powder  River 

Powell 

Prairie 

Ravalli 

Richland 

Roosevelt 

Rosebud — 

Sanders  ..„ 
Sheridan.. 

Silver  Bow 

StlU  water 

Sweet  Grass . 

Teton _ 

Toole 


Treasure 

VaUey. 
Wheatland . 

Wibaux „.. 

Yellowstone 

Weighted  avg.  (or  Sute.. 


Adams 

Antelope  „. 

Arthur 

Banner 

_„_...._... 

Blaine 

Boone 

Box  Butte.. 

Boyd 

Brown ,....,., , 

Buffalo 

Burt 

Butler..    ... 



Cass 

Cedar .  

Chase 

Cherry 

Cheyenne „„          .           

2.37 
3.30 
3.33 
3.39 
2.30 
3.26 
3.36 
3.38 
3.36 
3.33 
3.31 
8.37 
2.15 
2.37 
2J4 


3.23 
2.24 
2.3S 
3.39 

3.3S 
3.38 
3.28 
3.38 
3.34 
3.23 
3.25 
3.30 
3.36 
3.37 
3.31 
3.30 
3.33 
3.38 
3.37 
3.30 
i.M 
2.30 
2.37 
3.30 
2.28 
2.37 
3.31 
3.34 
3.30 
3.38 
3.30 
3.30 
2.3S 
2.39 
2.28 
X34 
2.28 
2.34 
3.30 
3.25 
2.38 
2.25 
3.24 
2.23 
2.30 
2.24 
2.30 
2.27 
2.28 
3.38 
3.37 
3.34 
3.33 
2.38 
3.36 
3.35 
2.36 


2.38 
3.36 
3.19 
3.16 
3.36 
L36 
2.16 
2.33 
2.26 
2.29 
2.41 
2.M 
2.40 
2.37 
3.18 
3.33 
3.16 


Na«As«A  —Continued 


Clay 

Colfax ... 
Cuming. 
Custer. 
DakoU.. 

Dawes 

Dawson. 
Deuel . 

Dixon 

Dodge 

Douglas.. 
Dundy. 

Fillmore . 

Franklin.. 


Frontier.. 
Furnas..... 


Gage 

Garden.. 

Garfield  ...„ 

Gosper. 

Grant. 

Greeley . 

HaU.. 

Hamilton. 

Harlan 

Hayes 

Hitchcock . 

Holt. 

Hooker.. 

Howard. 

Jefferson . 

Johnson . 

Kearney.. 

Keith 

Keya  Paha . 
Kimball.. 
Knox. 
Lancaster.. 

Lincoln 

Logan ._ _, 

Loup 

McPherson.. 
Madison. 
Merrick. 
MorrlU.. 
Nance ... 

Nemaha 

Nuckolls 

Otoe 

Pawnee.. 
Perkins.. 
Phelps .. 
Pierce. 

Platte 

Polk _. 

Red  Willow.. 
Richardson.. 
Rock  .„.. 
Saline... 
Sarpy - 


Saunders 

ScotU  Bluff.. 

Seward 

Sheridan... 
Sherman... 
Sioux. 
Stanton. 

Thayer _. 

Thomas „ 

Thurston 

Valley 

Washington.. 

Wayne 

Webster 

Wheeler . 

York. 

Weighted  avg.  for  State.. 


Nbvaba 


All  coimtles.- 


All  cotin  ties... 


New  Hampsriri 


Niw  JcBsrr 
All  counties .„ 

New  Mexico 


AH  counties .. 


NbwYou 


Albany „ 

New  York  City „.. 

All  other  counties .. 
Weighted  avg.  (or  State.. 


3.39 
3.38 

8.40 
2.26 
L40 
2.16 
2.28 
2.17 
2.37 
2.40 
2.41 
2.18 
2J1 
2.36 
2.21 
X24 
2M 
2.17 
2.90 
2.24 
2.19 
8.38 
8J0 
8.88 
8.85 
8.20 
2.30 
2.38 
2.20 
2.30 
2.33 
2.84 
2.86 
8.19 
8.88 
3.16 
8.36 
3.37 
3.33 
8.23 
2.26 
2.22 
2J6 
2J3 
2.16 
8.34 
2J4 
2.28 
2J7 
2J6 
XIS 
2.25 
2J6 
8Ji 
8J5 
3.31 
8J7 
3.29 
2.38 
2.41 
2.40 
2.16 
2.36 
2.17 
2.89 
8.14 
8J8 

ni 

8.23 
8.40 
X29 
2.41 
X37 
2.88 
3.33 
3.33 
8.34 


3.39 

ran 

3.33 
3J4 


8.45 

8.45 
8.30 
8.30 


Nomn  Caholhia 


All  counties . 


Norm  Dakota 


Adams 

Barnes 

Benson 

BitUrigs 

Bottineau  . 
Bowman.... 

Burfce 

Burleigh 

Cass _.. 

Cavalier 

Diokey  .„.. 
Divide.... 

Dunn 

Eddy 

Emmons.. 
Poster 


Golden  Valley.. 
Grand  Porks ._, 

Grant 

Griggs „ 

Hettinger 

Kidder 

La  Moure 

Logan 

McHenry 

Mcintosh 

McKenzie. 
McLean. 
Mercer... 
Morton .. 
Mountrail . 

Nelson 

Oliver 

n«iblna_ 
Pierce ..__ 

Ramsey 

Rantora 

Renville ._ 
Richland- 
Rolette 

Sargent 

Sheridan  — 


Sioux 

Slope 

Stark  

Steele 

Stutsman. 

Towner 

Traill 

Walsh 

Ward  ...„ 

Wells 

Williams ~ 

Weighted  avg.  for  State.. 


Ohio 


Adams . 
Alien.. 

Ashland 

Ashtabula 

Athens 

Auglaize 

Belmont 

Brown 

BuUer 

CarroU 

Champaign- 
Clark  


Clermont 

Clinton 

Columbiana- 


Coshocton  

Crawford 

Cuyahoga  — . 

Darke 

Defiance 

Delaware 

Erie - 

Fairfield -_ 


Payette 

Franklin 

Fulton 

GallU 

Geauga.... 

Greene _. 

Guernsey . — , 

Hamilton 

Hancock 

Hardin -_.— 


2.26 


3.25 
3.38 
2.31 
2.24 
2.25 
2.25 
2.23 
2.29 
2.40 
2.32 
2.38 
2.23 
2.25 
3J4 
2J3 
2.35 
2.34 
2M 
2.27 
2.38 
2.25 
2.32 
2.3« 
2.34 
3.36 
2M 
2.23 
2.35 
2.25 
2.28 
234 
2J7 
2.36 
3.3« 
2.28 
3.83 
2.41 
3.25 
243 
3.38 
2.41 
2.38 
3.27 
3.35 
2.25 
2.38 
2.36 
2.39 
2.39 
3.38 
3.24 
3.33 
2.23 
2.31 


2.32 
2.33 
2.86 
2.38 

2.35 
ZJ2 
3.36 
3.33 
3.33 
3J« 
3.33 
2J3 
2J3 
3.33 
2.37 
2J6 
IM 
2.36 
2.32 
2.32 
2.35 
2.35 
2.35 
2.33 
2.35 
3.34 
3.32 
238 
232 
2.36 
2.32 
2.35 


Ohio— Continued 


Harrison  . 

Henry.. 

Highland.. 


Hocking  ..— 
Holmes.. .._„ 

Huron 

Jackson 

Jefferson . 

Knox 

Lake 

Lawrence - 

Ucking 

Logan .- 

Lorain 

Lucas.. 

Madison 

Mahoning 

Marion 

Medina 

Meigs.. 

Mercer ™ — „— 

Miami 

Monroe ___.- 

Montgomery . 

Morgan 

Morrow 

Muskingum - 

Noble. 

OtUwa 

Paulding  .— 

Perry 

Pickaway 

Pike 

Portage „ 

Preble _. 

Putnam „ 

Richland - 

Ross -. 


Sandusky.—. 

Scioto 

Seneca. — 

Shelby 

Stark - 

Summit 

Trumbull 

Ttiscarawas. 

Union - 

Van  Wert 

Vinton 

Warren 


Washington —.—..... 

Wayne 

WiUiams 

Wood - - 

Wyandot 

Weighted  avg.  for  State- 


Qgi  Aiinm 


Adair .- 
Alfalfa.. 
Atoka.... 
Beaver.. 
Bediham... 

Blaine _ 

Bryan  

Caddo — 

Canadian ... 

Carter 

Cheroliee ... 


Choctaw 

Cimarron .. 

Cleveland 

Coal 

Comanche 

Cotton 

Craig 

Creek 

Custer 

Delaware.- 
Dewey . 

Ellis 

Garfield ... 

Garvin .. 

Grady 

Grant 

Greer 

Harmon..- 

Harper 

HaskeU 

Hughes. 

Jackson .... 


Jefferson 

Johnston — . — 


2.36 
2.34 
2.32 
Z35 
2.M 
2.35 
2.33 
3.36 
3.36 
2.38 
2.32 
2.36 
2.33 
2.36 
2.35 
3.32 
r38 
2.35 
2.36 
2.32 
2.32 
2.32 
2.36 
2.32 
2.36 
2.36 
2.36 
2.36 
2.35 
2.32 
2.35 
2.35 
2.33 
2.36 
2.32 
2.34 
2J6 
2.35 
3.35 
2.32 
3.35 
2.32 
2.36 
2.36 
2.38 
2.36 
2.35 
3J2 
2.35 
2.32 
2.36 
2.36 
2J2 
3.35 
2.35 
3.34 


2.35 
2.33 
2.37 
2.27 
2.36 
2.36 
2.37 
2.37 
3.37 
2.37 
2.35 
2.37 
2.27 
237 
2.37 
2.37 
2.37 
2.34 
2.36 
2.36 
2.35 
2.35 
2.30 
2.34 
1.37 
2.37 
2.32 
2.37 
237 
227 
2J7 

i.n 

2J7 
2J7 
i37 


Oklahoma— Continued 


Kay 

Kingfisher- 
Kiowa 

Latimer 

Le  Flore 

Ltneoln 

Logan 

Love 

MoClain . ... 
McCurtain.. 
Mcintosh .... 

Major 

Marshan 
Mayes 

Murray 

Muskogee. 

Noble -. 

Nowata 

Okfuskee. 
Oklahoma. 


tst 

tM 

8J7 
SJ7 
8.87 
2.87 
8J6 
2J7 
8J7 


Okmulgee. 
Osage.. 

Ottawa 

Pawnee.- 


Payne 

Pittsburg- 


Pontotoc. 


Pottawatomie . 
Pushmataha 


Roger  Mills 

Rogers „. 

Seminole - 

6e<)uoyah 

Stephens 

Texas 

Tillman 

Tulsa — 

Wagoner 

Washington 

WashiU 

Woods — . 

Woodward 

Weighted  avg.  Tor  State.. 


Baker.. 

Benton 

Clackamas  .- 

Clatsop 

Columbia . 

Coos 

Crook 

Curry — 

Deschutes 

Douglas 

Gflliam — 

Grant 

Hamey 

Hood  River - 

Jackson 

Jefferson 

Josephine  ..- 

Klamath 

Lake..- 

Lane.. 

Lincoln.. 

lirai - 

Malheur 

Marion 

Morrow 

Multnomah . 

Polk __ 

Sherman  — 


Tillamook . 
Umatilla-.. 


Union. 

WaUowa.. 

Wasco.. 


Washington- 
Wheeler  

Yamhill 


Weighted  avg.  for  Bute.. 


PcmtSYLvaiiiA 


Philadelphia ...- 

All  other  counties -. 

Weighted  avg.  for  State.. 


RHOog  Isuum 


All  counties 


Soom  Cabouma 


CharlestMi ._ 

All  other  counties 

Weighted  avg.  tor  State- 


2.37 
2.37 
2.34 
2.34 
2.37 
2.37 
2.37 
2.34 
2.84 
7M 
IM 
2J7 
2J7 
2.37 
2.37 
2.34 
2J5 
2J7 
2.37 
2.37 
2.27 
2J7 
2.35 
2.35 
2J4 
IM 
2J3 
3.33 
2.34 


3.40 
3.46 
2.53 
2.60 
3.60 
2.26 
2.44 
2.25 
3.44 
3.30 
8.49 
3.44 
3.30 
3.55 
8J0 
2.47 
8  JO 
S.S8 
8.35 
2.44 
2.36 
2.47 
2.30 
8.51 
2.47 
3.60 
3.49 
2.49 
2.58 
2.47 
2.42 
2.40 
2.51 
2.53 
2.46 
2.51 
2.47 


2.45 

2.80 
2.90 


i29 


2.45 

2.26 
2.28 
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RULES  AND  REGULATIONS 


South  Daxot* 


Texas— Continued 


Texas— Continued 


WASiflMOTOII 


Aurora 

Bemdle 

Bennett 

Bon  Homme... 
Brookings ....... 

Bro»Ti 

Brule 

Buffalo „ 

Buite. 

Campbell 

Charles  MU . 

Clark  

Clay . 

Codington- 
Corson „ 

Custer 

Davison 

Day 

Deuel ™_ 

Dewey 

Douglas 

EdmundK... 
Fall  River . 

Faulk 

Grant 

Gregory  — 

Haakon 

Hamlin 

Hand 

Hanson 

Harding 

Hughes 

Hutchinson. 

Hyde 

Jackson 

Jerauld 

Jones 

Kingsbury . 
Lake.. 

Lawrence 

Lincoln 

L>'man „ 

McCook _ 

McPherson „ 

MarshaU ... 
Mi-ade.. 
Mellette . 

Miner 

Minnehaha.. 

Moody 

Pennington  .„ 

Perkins _.. 

Potter 

Roberts 

Sanborn _„ 

Shannon 

Spink .: 

Stanley „ 

Sully 

Todd 


Trtpp  — 

Turner- ^.. 

Union 

Walworth 


Washabaugh 

Yankton „ 

Ziebach 

Weighted  avg.  for  Stal«.. 


Tsmnssis 

Shelby 

All  other  counties 

Weighted  avg.  for  Sute 


Tkxas 


Anderson . 
Andrews.. 

Archer 

Armstror^g.. 

Atascosa 

Bailey .. 
Bandera .. 
Bastrop ... 

Baylor 

Bee „ 

Bell ™. 

Bexar 

Blanco 

Borden > 
Boeque. 


Bowie.. 
Brazoa. 


2.38 

2.37 
2.2S 
2.39 
2.41 
2.37 
2.3S 
2.3S 
2.23 
2.30 
2.3S 
2.37 
2.41 
2.41 
2.27 
2.17 
2.41 
2.41 
2.44 
2.27 
2.37 
2.34 
2.15 
2.3a 
2.44 
2.32 
2.30 
2.40 
2.37 
2.38 
2.24 
2.33 
2.40 
2.35 
2.29 
2.38 
2.31 
2.38 
2.40 
2.23 
2.43 
2.32 
2.41 
2.34 
2.41 
2.24 
2.30 
2.39 
2.42 
2.42 
2.24 
2.24 
2.32 
2.43 
2.38 
2.22 
2.37 
2.31 
2.32 
2.27 
2.30 
2.42 
2.41 
2.33 
2.29 
2.39 
2.25 
2.33 


2.38 

2.27 
2.27 


X49 
2.35 
2.40 
2.35 
2.49 
2.35 
2.45 
2.49 
2.39 
2.57 
2.49 
2.49 
2.47 
2.35 
2.4« 
2.42 
2.54 


Briscoe 

Brown 

Burleson .. 

Bumet 

CaldweU.. 
Calhoun ... 
Callahan .. 

Carson 

Castro 


Chambers 

Cherokee 

Childress. 

Clay 

Cochran 

Coke 


Coleman.. 
Collin.. 

Collingsworth  .- 
Comal. 

Comanche „.„ 

Concho 

Cooke 

Coryell 

Cottle 

Crosby „...»-- 

Culberson  „..„.„„„ 

Dallam 

Dallas „„ 

Dawson 

Deaf  Smith.. 

DelU 

Denton  ...„ 
DeWitt ..... 
Dickens .... 
Dlnunlt...« 

Donley 

Eastland... 
Edwards... 

Ellis 

El  Paso 

Erath.. 

Palls.. 

Fannin . 

Flaher... 

Floyd. 

Foard.. 

Frio 

Gaines 

Galveston . 
Garza... 

Gillespie 

Glasscock.. 


OoUad. 


Gonzales.. 

Gray 

Grayson... 

Grimes 

Guadalui 


pe.. 


Hale.. 
Hall.. 
Hamilton . 
Hansford.. 

Hardeman 

Harris 

Hartley „. 

HaskeU.. 

Hays 

Hemphill  .„ 

Henderson.. 

HUl 

Hockley.. 
Hood.. 

Houston 

Howard  ..„. 
Hudspeth.. 
Hunt. 
Hutchinson . 
bion . 

Jack 

Jackson 

Jeff  DavU. 
Jefferson  _ 

Johnson 

Jones 

Kamea. 
Kaufman. 
Kendall . 

Kent 

Ken- 

Kimble.. 
King. 
Kinney ... 
Knox. 


2.35 
2.43 
2.54 
2.47 
2.49 
2.53 
2.39 
2.35 
2.35 
2.59 
2.51 
2.37 
241 
2.35 
2.38 
2.40 
2.44 
2.35 
2.49 
2.44 
2.41 
2.42 
2.48 
2.35 
2.35 
2.35 
2.32 
3.48 
2.35 
2.35 
2.45 
2.44 
2.51 
2.35 
2.43 
2.35 
2.39 
2.39 
2.48 
2.35 
2.44 
2.48 
2.42 
2.38 
3.35 
2.37 
2.47 
2.35 
2.59 
2.35 
2.43 
2.35 
2.53 
2.51 
2.35 
2.42 
2.54 
2.49 
2.35 
2.35 
3.48 
2  32 
2.37 
2.59 
2.32 
2.37 
2.49 
2.32 
2.47 
2.48 
2.35 
2.43 
2.51 
2.35 
3.35 
2.45 
2.33 
2.37 
2.41 
2.49 
2.35 
2.55 
2.45 
2.37 
2.53 
2.47 
2.47 
2.35 
3.43 
2.41 
2.35 
2.39 
2.37 


Lamar 

Lamb 

Lampasas.., 
Limestone.. 
Lipscomb ... 
Uve  Oak .... 
Llano  — 
Loving .... 
Lubbock. 
Lynn. 
Mcculloch.. 
McLennan .. 

Martin 

Mason.. 

Maverick 

Medina.. 
Menard . 
Midland. 


Mills 

MitcheU .... 
Montague. 


Moore  .„ 
Motley.. 
Navarro.. 

Nolan 

Nueces 

Ochiltree ... 

Oldham 

Palo  Pinto. 

Parker 

Parmer - 
Peoos ... 
Potter.. 
Presidio.. 
JUndaU. 
Real. 
Red  River .. 

Reeves 

Refugio. 
Roberts. 

Robertson 

Rockwall 

Runnels 

San  Patricio. 

San  Saba 

Schleicher . 
Scurry ... 
Shackelford.. 
Sherman.. 
Somervell . 
Stephens... 

Sterling 

StonewaU.. 
Sutton.. 
Swisher . 
Tarrant. 
Taylor... 

Terry 

Throckmorton . 

Tom  Green 

Travis. 
Uvalde. 
VanZandt. 
Victoria. 

Waller 

Ward 

Wharton.- 
Wheeler .... 

WIchlU 

Wilbarger . 

Williamson. 

Wilson.- 

WIM.. 

Yoakum. 


Young  — 

Zavala. 

Weighted  avg.  (or  State.. 


Utah 


All  counties.- 


Vcaiioirr 


All  counties. 


VnMixu 


Chesapeake  (Norfolk). 

All  other  counties . 

Weighted  avg.  for  State 

WssKmoTOH 

Adams. 
Asotin-. 
Benton . 


2.43 
2.3S 
2.48 

2.48 
3.33 
3.55 
3.45 
3.35 
3.S5 
IM 
3.43 
3.48 
3.35 
3.4> 
3.3* 
3.45 
3.41 
3.35 
3.53 
3.44 
3.M 
t.41 
3.33 
3.36 
3.47 
3.M 
3.5* 
3.33 
3J6 
3.41 
3.4S 
3.35 
3JS 
3.38 
3JS 
3.38 
141 
2.43 
3.J8 

m 

3.51 
3.45 

3.39 
3.5» 
3.44 
8.37 

rat 

>.3t 
3.33 
3.43 

3.40 
3.38 
3.38 
2J7 
2.38 
3.48 
3.37 
3.35 
3.39 
3.38 
3.4* 
X43 
147 
3.53 
3.54 
3JS 
3.54 
3.38 
3.3t 
3J9 
3.48 
3.51 
3.43 
3.38 
3.40 
3.U 
3.37 


3.39 
3.38 


S.4S 

3.30 
3.30 


3.45 

3.44 
3.47 


Chelan  .. 
Clallam. 
Clark. 

Columbia 

Cowlitz 

Douglas 

Perry 

Pranklui 

Garfield 

Grant — 


Grays  Harbor. 

Island _. 

Jefferson . 

Klitf _ 

Kitsap. 


KitUtas .- 
Klickitat. 


Lewis 

Lincoln. 

Mason.. 

Okanogan. 

Pacific 


Pend  OreUle.. 

Pierce  

San  Juan 


Skagit 

Skamania.... 
Snohomish . 

Spokane 

Stevens... . 


Thurston 

Wahkiakum . 
Walla  WaUa. 

Whatcom - 

Whitman 

Yakima 


WssT  VnaimA 


All  counties .; _. 

Weighted  avg.  for  SUte.. 

Wiacomni 

Douglas -.. 

All  other  counties ... 


Weighted  avg.  for  SUte- 


WTomm 


All  counties . 


2.47 
2.39 
2.60 
246 
2.60 
2.45 
3.37 
2.47 
2.46 
2  45 
2.52 
2.41 
3.41 
2.60 
2.42 
2.49 
2.51 
2.55 
2.43 
2.49 
243 
2.52 
2.32 
3.60 
2.41 
249 
2.55 
2.54 
2.42 
2.37 
3.54 
3.54 
3.47 
3.46 
3.4S 
3.47 


3.31 
3.45 

3.48 
2.26 
2.26 

2.18 


Dated:  March  2. 1979. 

Ray  Fttzgeralo, 
Executive  Vice  President. 
Commodity  Credit  Corporation. 

[FR  Doc.  79-7745  FUed  3-13-79:  8:45  am] 
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Titl*  10 — Energy 

CHAPTER  II— FEDERAL  ENERGY  REGU- 
LATORY COMMISSION 

SUBCHAPm  O— MATUtAL  GAS  (ECONOMIC 
tEGULATOlY  ADMINISTtATION) 

[Docket  No.  RM79-5} 

PART  580— CURTAILMENT  PRIORITIES 

FOR     ESSENTIAL     AGRICULTURAL 

USES 

Analysis  and  Recommendations 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Publication  of  Analysis  and 
Recommendations  as  required  by  sec- 
tion 404(b)  of  the  Department  of 
Energy  Organization  Act. 
SUMMARY:  On  November  22.  1978. 
the  Federal  Energy  Regulatory  Com- 
mission (Commission)  took  referral 
pursuant  to  section  404(a)  of  the  De- 
partment of  Energy  Organization  Act 
(DOE  Act)  of  the  Economic  Regula- 
tory Administration's  (ERA)  proposed 
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rule  relating  to  the  protection  of  es- 
sential agricultural  uses  from  curtail- 
ment of  natural  gas  deliveries  by  Inter- 
state pipelines  (Docliet  No.  ERA-R- 
78-22).  As  required  by  section  404(b) 
of  the  DOE  Act,  the  Commission  is 
now  publishing  its  recommendations 
along  with  an  explanation  of  the 
reason  for  its  actions  and  an  analysis 
of  the  major  comments,  criticisms  and 
alternatives  offered  during  the  com- 
ment period.  The  Commission  concurs 
In  the  adoption  of  the  rule  with  the 
changes  incorporated  into  the  draft 
which-  was  attached  to  the  March  2, 
1979,  letter  from  the  ERA  to  the  Com- 
mission. 

iNTRODUCrriOIl 

On  November  16.  1978.  the  Econom- 
ic Regulatory  Administration  (ERA) 
issued  a  notice  of  proposed  rulemaking 
and  public  hearing.  43  FR  54660.  No- 
vember 22,  1978,  entitled  "Priority  for 
E^ssential  Agricultural  Uses  of  Natural 
Gas."  The  proposed  rule  would  protect 
essential  agricultural  uses,'  as  required 
by  section  401  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  by  restrict- 
ing interstate  pipelines  from  curtailing 
natural  gas  deliveries  for  such  uses 
unless:  (1)  The  curtailment  does  not 
reduce  deliveries  below  the  use  re- 
quirement certified  by  the  Secretary 
of  Agriculture  as  necessary  for  full 
food  and  fiber  production;  (2)  such 
curtailment  is  necessary  to  meet  the 
.requirements  of  high-priority  users;  or 
(3)  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  consulta- 
tion with  the  Secretary  of  Agriculture 
finds  that  other  alternative  fuels  are 
economically  practicable  and  reason- 
ably available  for  those  uses. 

On  November  22,  1978,  the  Federal 
Energy  Regulatory  Commission,  in  the 
exercise  of  its  discretion  under  section 
404  of  the  Department  of  Energy  Or- 
ganization Act  (DOE  Act),  determined 
that  ERA'S  proposed  rule  may  signifi- 
cantly affect  the  function  within  the 
Commission's  Jurisdiction  pursuant  to 
section  402(a)(1)(E)  of  the  DOE  Act. 
Section  402(a)(1)(E)  concerns  the  es- 
tablishment, review  and  enforcement 
of  curtailments  of  natural  gas  under 
the  Natural  Gas  Act.  On  November  29. 
1978.  the  Commission  issued  a  Notice 
of  Public  Hearing  and  Opportunity  for 
Comment,  setting  a  hearing  date  of 
January  10.  1979.  and  requesting  com- 
ments no  later  than  January  19,  1979. 
A  hearing  was  held  on  January  10  and 
January  11.  1979.  This  summary  re- 
flects the  views  expressed  in  response 
to  the  Commission's  notice. 


•"Essential  agricultural  use"  Is  defined  in 
section  401(f)(1)  of  the  NGPA  as  the  use  of 
natural  gas  found  by  the  Secretary  of  Agri- 
culture under  section  401(c)  of  the  Natural 
Oas  Policy  Act  to  be  necessary  for  full  food 
and  fiber  production. 
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Summary  of  Comments 

The  comments  on  the  proposed  rule, 
both  oral  and  written,  focused  primar- 
ily on:  (1)  The  provisions  affecting  the 
priority  classification  of  essential  agri- 
cultural uses  (proposed  10  CFR 
580.2(b)(iil))  and  high-priority  uses 
(proposed  10  CFR  580.2(c)(2)(i))  in 
terms  of  alternative  fuel  capabilities; 

(2)  the  creation  of  a  new  priority  cur- 
tailment plan,  seen  by  some  as  con- 
trary to  Congressional  Intent  and  dis- 
ruptive to  existing  curtailment  plans; 

(3)  the  treatment  of  storage  gas:  and 

(4)  the  method  by  which  essential  ag- 
ricultural and  high-priority  gas  re- 
quirements are  computed. 

Secondary  concerns  Included:  (1) 
Conunerical  uses  related  to  agriculture 
which  some  comments  argued  should 
be  classified  as  an  essential  agricultur- 
al use  and  accorded  protection  from 
curtailment  imder  section  401(a):  (2) 
the  priority  of  boiler  fuel  uses  related 
to  agriculture;  (3)  the  possible  use  of 
propane  as  an  alternative  fuel  for  pur- 
poses of  classifying  various  end-uses; 
and  (4)  the  rule's  lack  of  specificity  In 
establishing  subcategories  of  priority 
end-uses  within  the  categories  set  for 
the  In  section  401  of  the  NGP. 

Comments  were  made  by  pipelines 
and  distributors,  agricultural  end-uses 
within  the  categories  set  forth  In  sec- 
tion 401  of  the  NGPA. 

Comments  were  made  by  pipelines 
and  distributors,  agricultural  end- 
users  or  their  associations,  trade  asso- 
ciations whose  constituents  manufac- 
ture agriculture-related  or  health-re- 
lated products,  and  state  energy  agen- 
cies. The  level  of  support  for  the  reor- 
ganization of  the  priority  classification 
of  natural  gas  end-uses  varied  accord- 
ing to  its  anticipated  effect  on  existing 
curtailment  plans  developed  by  the  In- 
terstate pipeline  companies  and  the 
extent  to  which  the  commentor's  In- 
terests were  allied  with  agriculture. 

The  higher  priority  given  essential 
ttgricultural  uses  met  with  universal 
approval.  However,  the  alternative 
fuel  capability  test  was  attacked  by 
some  agricultural  users  as  Impractical. 
They  based  that  position  on  the  pre- 
sumption that  only  natural  gas  is  fea- 
sible for  such  uses  as  Irrigation,  fertil- 
izer production  and  agriculture-related 
packaging  and  pharmaceutical  produc- 
tion. Manufacturers  of  disposable  ta- 
bleware and  flexibile  packaging 
claimed  high-priority  status  for  their 
production  for  public  health  reasons 
and  asserted  that  only  gas  sufficed  to 
nm  their  plants.  The  statutory  lan- 
guage of  the  alternative  fuel  capabili- 
ty test,  as  adopted  in  the  regulation, 
(whether  another  fuel  is  "economical- 
ly practicable"  and  "reasonably  availa- 
ble") was  viewed  as  overly  inclusive  by 
users  and  as  a  probable  source  of  In- 
creased food  costs  If  widely  applied. 
Such  application,  it  was  argued,  was 
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contrary  to  Congressional  intent.  I*ipe- 
lines  and  commercial  Interests  general- 
ly asserted  that  application  of  the  test 
to  high-priority  uses  is  inconsistent 
with  Commission  policy,  the  require- 
ments of  the  NGPA  (which  does  not 
apply  the  test  to  this  category),  and 
the  Commission's  proposed  interim 
regulation.  However,  agricultural  users 
welcomed  application  of  the  test  to 
high-priority  users.  Concern  was  ex- 
pressed about  the  burden  thereby  im- 
posed on  the  Commission  to  determine 
precisely  who.  especially  among  Innu- 
merable small  users,  has  an  alternative 
fuel  capability.  One  state  agency  pro- 
posed five  criteria  for  determining 
when  another  fuel  is  economically 
practicable  and  reasonably  available: 
(1)  Price  of  fuels:  (2)  stability  of 
supply:  (3)  alternative  fuel  capability; 
(4)  cost  of  conversation:  and  (5)  impact 
on  other  industries.  Finally,  depriving 
high-priority  users  of  access  to  natural 
gas  who  voluntarily  develop  alterna- 
tive energy  systems  and  subsequently 
lose  their  preferential  status  was  fre- 
quently called  an  unjust  penalty. 

Gas  suppliers  generally  favored 
minimum  changes  to  curtailment 
plans  now  in  place.  For  this  reason, 
they  preferred  a  general  rule  with  suf- 
ficient latitude  for  pipeline-by-pipeline 
adjustments  in  the  overall  scheme.  On 
the  other  hand,  users  generally  re- 
quested more  specificity  in  the  rule, 
including  a  specific  standard  of  both 
technical  and  financial  feasibility  for 
conversion  to  and  use  of  alternative 
fuels,  and  incorporation  into  the  rule 
of  a  list  of  priority  uses  similar  to 
those  contained  in  the  preamble  to 
ERA'S  proposal.  Both  sides  appeared 
to  want  a  minimal  amount  of  Commis- 
sion decision-making  regarding  which 
users  qualify  for  the  first-  and  second- 
priority  positions,  the  utilities  desiring 
continued  reliance  on  the  basic  design 
of  existing  curtailment  plans. 

Storage  gas  received  attention  from 
utility  companies.  It  was  universally 
argued  that  gas  injected  into  storage 
for  later  distribution  should  not  he  re- 
duced to  fifth-priority  status  because 
storage  is  not  an  end-use.  Since  this 
gas  if  often  withheld  until  periods  of 
peak  demand  le.g.,  residential  uses  In 
winter)  and  then  "sprinkled"  among 
high-priority  users,  the  low-priority 
classif  ation  for  storage  gas  could 
hurt  those  users  the  curtailment  plans 
are  designed  to  protect.  Whether  such 
gas  deserves  higher  priority  treatment 
should  depend  on  case-by-case  evalua- 
tions of  the  end-uses,  as  is  currently 
the  practice. 

Essential  agricultural  and  related 
users  desired  that  their  gas  require- 
ments be  determined  according  to 
100%  of  current  need,  in  one  case  In- 
cluding demand  generated  by  new  and 
expanded  facilities.  States,  pipelines 
and  distributors  favored  the  present 
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fixed  base  period  approach,  pointing 
to  the  Congressional  intent  that  re- 
opening of  curtailment  plans  should 
not  result  in  new  base  years.  The  Com- 
mission believes  that  Congress  intend- 
ed to  minimize  administrative  determi- 
nations, presumably  meaning  less  liti- 
gation over  how  agricultural  require- 
ments are  computed  and  less  extensive 
data  gathering  and  verification.  On  a 
related  issue,  gas  suppliers  supported 
computing  requirements  In  terms  of 
individual  contract  limitations  while 
users  maintained  that  contracts 
should  not  be  a  factor  with  respect  to 
section  401  protection. 

Agricultural  users,  primarily  manu- 
facturers or  processors  of  related  prod- 
ucts, favored  giving  boiler  fuel  em- 
ployed in  their  processes  a  priority 
status.  Pipeline  companies  maintained 
that  all  boiler  fuel  should  retain  a  low- 
priority  status  regardless  of  the  social 
value  which  the  rule  places  on  the  par- 
ticular agricultural  end  product. 

Those  conunentors  addressing  the 
issue,  with  the  exception  of  one  utility 
company,  stated  that  propane  should 
not  be  considered  to  be  an  alternative 
fuel  within  the  meaning  of  the  rule. 

Miscellaneous  Suggestions 

One  state  regiilator  maintained  that 
since  the  Commission  has  Jurisdiction 
over  wholesale  gas  transactions,  the 
states  should  set  priorities  for  retail 
gas  allocation  and  pricing. 

Suppliers  showed  some  insecurity 
about  the  division  of  decision-making 
functions  among  DOE,  the  Commis- 
sion and  the  Secretary  of  Agriculture. 
In  order  that  "essential  agricultural 
uses"  not  be  interpreted  too  broadly,  it 
was  requested  that  products  for 
export,  overproduced  agricultural 
products  such  as  fertilizer,  agricultural 
processes  not  now  using  gas  and  any 
production  leading  to  unusual  stock- 
piling should  not  enjoy  priority  treat- 
ment. Basically,  non-essential  agricul- 
tural uses  should  not  pre-empt  gas 
supplies  for  essential  commeric&l  uses, 
according  to  the  utilities. 

Commission  Findings  and 
Recommendations 

The  Commission  had  examined  the 
proposed  rule  with  a  view  toward  the 
administrative  feasibility  of  its  imple- 
mentation and  has  examined  the  com- 
ments received  in  order  to  determine 
whether  any  formal  recommendations 
should  be  made  to  the  Secretary  of 
Energy.  Based  upon  such  an  analysis 
the  Commission  by  a  letter  dated  Feb- 
ruary 7,  1979,  made  several  comments 
to  the  Secretary,  pursuant  to  section 
404(b)  of  the  DOE  Act.  First  the  Com- 
mission discussed  the  alternative  fuel 
capability  test  for  high-priority  users 
(Priority  I).  The  Conunission  took  no 
position  but  noted  that  this  provision 


of  the  rule  was  a  point  of  sharp  con- 
troversy. 

Second,  the  Commission  agreed  with 
the  suggestion  of  Brooklyn  Union  Gas 
Company  and  the  Public  Service  Com- 
mission of  New  York  that  storage  gas 
should  be  given  a  priority  treatment 
different  from  that  afforded  under  the 
ERA  rule. 

The  Commission  also  suggested  to 
the  Secretary  that  any  requests  for 
modifications  to  a  plan  established 
pursuant  to  the  proposed  regulations 
and  section  401  of  the  NGPA  should 
l>e  made  to  the  Conunission.  The  Com- 
mission also  noted  that  many  persons 
had  requested  further  specificity  re- 
garding the  priority  categories. 

The  Commission  has  received  two 
letters  from  ERA  dated  February  27, 
1979.  and  March  2.  1979.  wherein  the 
Commission's  suggestions  were  dis- 
cussed. The  alternative  fuel  test  for 
certain  high-priority  users  was 
dropped.  ERA  has  revised  its  rule  re- 
garding storage  gas  to  the  satisfaction 
of  the  Commission. 

The  Commission  concurs  in  the 
adoption  of  the  ERA  rule  with  the 
changes  that  were  incorporated  in  the 
draft  which  was  attached  to  ERA'S 
letter  to  the  Commission  of  March  2. 
1979.  The  following  correspondence 
sets  forth  the  Commission's  formal  re- 
sponse to  ERA. 

By  the  Commission. 

Lois  D.  Cashell. 

Acting  Secretary. 

PcDmAL  Energy  Reculatory 
CoMMUSioif,  Waskircton.  D.C. 
March  7.  1979. 

Mr.  Douglas  G.  Robinson, 

Assistant   Administrator,    Regvlationt   and 

Emergency  Planning. 
Economic  Regulatory  Administration, 
Washington,  D.C 

Dear  Mr.  Robinson:  This  Iett«r  is  in  re- 
sponse to  your  letter  dRted  February  27, 
1979.  and  M&rch  2,  1979.  concerning  the 
Economic  Re^latory  Administration's 
(ERA)  revised  rule  on  Curtailment  Prior- 
ities for  Easential  A^cultural  Uses  of  Natu- 
ral Gas.  This  letter  Is  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
formal  response  to  the  rule  as  required  by 
section  404  of  the  Department  of  Energy 
Organization  Act  (DOE  Act). 

Members  of  the  Commission  Staff  and 
members  of  your  staff  have  consulted  infor- 
mally as  well  as  through  an  exchange  of  let- 
ters. The  Commission  first  notified  you  of 
its  proposed  suggestions  to  the  proposed 
rule  by  a  letter  dated  February  7,  1979.  The 
Commission  expressed  concern  about  the 
treatment  of  certain  storage  Injection  gas, 
and  the  alternative  fuel  exclusion  for  cer- 
tain high-priority  uses.  Likewise,  the  Com- 
mission discussed,  but  did  not  recommend 
any  action  regarding,  the  establishment  of 
priorities  within  the  category  of  high-prior- 
ity users,  and  the  suggestion  that  applica- 
tions for  modifications  to  ciirtailment  plans 
be  made  to  the  Commission. 

The  question  that  is  of  greatest  concern  to 
the  Commission  Is  the  treatment  of  storage 


gas.  We  note  that  your  letter  of  March  2, 
1979,  which  transmitted  EStA's  modified 
rule,  satisfactorily  addresses  the  Commis- 
sion's concerns  regarding  storage  gar. 

The  Commission,  by  this  letter,  concurs  In 
the  adoption  of  the  ERA  rule  with  the 
changes  which  have  been  incorporated  in 
the  draft  which  was  attached  to  your  letter 
of  March  2,  1979. 

Very  truly  yours. 


Secretary. 


Attachments. 


1.  Letter  dated  March  2,  1979  from  Doug- 
las G.  Robinson 

2.  ERA'S  revised  rule  on  Curtailment  Pri- 
orities for  Essential  Agricultural  Uses  of 
Natural  Gas 

Department  of  Eherot. 
Washington,  D.C. 
March  2,  1979. 

Mr.  Kenntth  F.  Plumb. 

Secretary, 

Federal  Energy  Regulatory  Commission, 

Washington,  D.C. 

Dear  Mr.  Plumb:  On  February  27.  1979  I 
sent  you  a  letter  transmitting  our  revised 
Rule  on  Curtailment  Priorities  for  E:ssential 
Agricultural  Uses  of  Natural  Gas.  The  letter 
also  requested  the  Commission's  comments 
on  the  revised  rule  in  fulfillment  of  our 
mutual  coiuultatlon  responsibilities  under 
Section  404  of  the  DOE  Organization  Act. 

Based  on  informal  consultation  between 
members  of  the  EMDE  and  FERC  staffs,  we 
have  made  additional  revisions  to  the  lan- 
guage in  Section  580.03(3)(d)  of  our  rule 
which  concerns  the  priority  treatment  of 
storage  injection  volumes.  Enclosed  is  a 
copy  of  the  rule  with  thlf  additional  revi- 
sion. 

Our  February  27  letter  explained  that  we 
were  exploring  with  our  legal  staff  the 
drafting  of  administrative  procedures  to  be 
included  In  the  rule.  We  have  subsequently 
decided,  however,  to  issue  the  administra- 
tive procedures  as  a  proposed  rule  at  the 
same  time  as  our  final  agricultural  rule  is 
Issued. 

We  would  appreciate  knowing  as  soon  as 
possible  the  Commissions  views  on  the  re- 
vised rule  so  that  we  can  issue  it  by  March 
9. 

Sincerely, 

Douglas  G.  Robinson. 
Assistant  Administrator,  Regulations 
A  Emergency  Planning,  Economic 
Regulalory  Administration. 

Enclosure. 

Chapter  II  of  Title  10.  Code  of  Fed- 
eral Regulations,  is  amended  by  estab- 
lishing a  Subchapter  G  and  adding  a 
Part  580  k)  read  as  follows: 

SUKHArm  G— NATUtAl  GAS  (ECONOMIC 
REGULATOIY  ADMINISTRATION) 

PART  580— CURTAILMENT  PRIORITIES 
FOR  ESSENTIAL  AGRICULTURAL 
USES 

Sec. 

580.01  Purpose. 

580.02  Definitions. 

580.03  Curtailment  Priorities. 

580.04  Administrative      Procedures      [Re- 
served] 
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AuTHORmr  Sees.  401,  403,  Pub.  L.  95-621. 
92  Stat.  3394-3395.  3396;  Sees.  301(b).  402(a). 
Pub.  L.  95-91.  91  Stat.  578,  594  (42  V&C. 
7115(b).  7117(a)):  E.O.  12009.  42  FR  46267. 

S  580.01    Purpose. 

The  purpose  of  this  Part  580  is  to 
implement  the  authority  granted  to 
the  Secretary  of  Energy  in  section  401 
of  the  Natiu^  Gas  PoUcy  Act  of  1978. 
Pub.  li.  95-621,  92  Stat.  3394-3395 
(1978). 

S  580.02    Definitions. 

(a)  Terms  defined  in  section  2  of  the 
Natural  Gas  Policy  Act  of  1978  shall 
have  the  same  meaning,  as  applicable, 
for  purposes  of  this  Part  580.  unless 
further  defined  in  paragraph  (b)  of 
this  section. 

(b)  The  following  definitions  are  ap- 
pUcable  to  this  Part  580: 

(1)  Commercial  establishment- 
means  any  establishment,  (including 
institutions  and  local,  state  and  feder- 
al government  agencies)  engaged  pri- 
marily in  the  sale  of  goods  or  services, 
where  natural  gas  is  used  for  purposes 
other  than  those  involving  manufac- 
turing or  electric  power  generation. 

(2)  Essential  agricultural  use- 
means  any  use  of  natural  gas: 

(i)  For  agricultural  production,  nat- 
ural fiber  production,  natural  titoer 
processing,  food  processing,  food  qual- 
ity maintenance,  irrigation  pumping, 
crop  drying;  or 

(11)  As  a  process  fuel  or  feedstock  in 
the  production  of  fertilizer,  agricultur- 
al chemicals,  animal  feed,  or  food 

which  the  Secretary  of  Agriculture  de- 
termines is  necessary  for  full  food  and 
fiber  production. 

(3)  Essential  agricultural  user- 
means  any  person  who  uses  natural 
gas  for  an  essential  agricultural  use  as 
defined  in  paragraph  (bK2)  of  this  sec- 
tion. 

(4)  Hospital— means  a  facility  whose 
primary  fimction  is  delivering  medical 
care  to  patients  who  remain  at  the  fa- 
cility, including  nursing  and  convales- 
cent homes.  Outpatient  clinics  or  d(x;- 
tors'  offices  are  not  included  in  this 
definition. 

(5)  High-priority  use— means  any 
use  of  natural  gas  by  a  high-priority 
user  as  defined  in  paragraph  (aK6)  of 
this  section. 

(6)  High-priority  user— means,  in  no 
specific  order,  any  person  who  uses 
natural  gas: 

(i)  In  a  residence,  or 

(11)  In  a  commercial  establislunent  in 
amounts  of  less  than  50  Mcf  on  a  peak 
day:  or 

(ill)  In  any  school  or  hospital:  or 

(iv)  For  minimum  plant  protection 
when  operations  are  shut  down,  for 
police  protection,  for  fire  protection, 
in  a  sanitation  facility.  In  a  correction- 
al facility,  or  for  emergency  situations 
pursuant  to  18  CFR  2.78<aK4) 
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(7)  Interstate  pipeline— means  any 
person  engaged  in  natural  gas  trans- 
portation subject  to  the  jurisdiction  of 
the  Federal  Energy  Regulatory  Com- 
mission under  the  Natural  Gas  Act. 

(8)  Residence— means  a  dwelling 
using  natural  gas  predominately  for 
residential  purposes  such  as  space 
heating,  air  conditioning,  hot  water 
heating,  cooking,  clothes  drying,  and 
other  residential  uses,  and  includes 
apartment  buildings  and  other  multi- 
unit  residential  buildings. 

(9)  School— means  a  facility,  the  pri- 
mary function  of  which  Is  to  deliver 
Instruction  to  regularly  enrolled  stu- 
dents in  attendance  at  such  facility. 
Facilities  used  for  both  educational 
and  non-educational  activities  are  not 
included  under  this  definition  unless 
the  latter  are  merely  incidental  to  the 
delivery  of  instruction. 

S  580.03    Curtailment  priorities. 

(a)  Notwithstanding  any  provision  of 
law  other  than  section  401(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  or  any 
other  rule,  regulation,  or  order  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or 
their  predecessor  agencies,  and  to  the 
maximum  extent  practicable,  no  cur- 
tailment plan  of  an  interstate  pipeline 
may  provide  for  curtailment  of  deliv- 
eries of  natural  gas  for  any  essential 
agricultural  use.  unless: 

(1)  Such  curtailment  does  not  reduce 
the  quantity  of  natural  gas  delivered 
for  such  use  below  the  use  require- 
ment certified  by  the  Secretary  of  Ag- 
riculture under  section  401(c)  of  the 
Natural  Gas  Policy  Act  of  1978  in 
order  to  meet  the  requirements  of  full 
food  and  fiber  production;  or 

(2:  Such  curtailment  is  necessary  in 
order  to  meet  the  requirements  of 
high-priority  users;  or 

(3)  The  Federal  Energy  Regulatory 
Commission,  in  consultation  with  the 
Secretary  of  Agriculture,  determines, 
by  rule  or  order  issued  pursuant  to 
section  401(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  that  use  of  a  fuel 
(other  than  natural  gas)  is  economical- 
ly practicable  and  that  the  fuel  is  rea- 
sonably available  as  an  alternative  for 
such  essential  agricultural  use. 

(b)  Any  essential  agricultural  user 
who  also  qualifies  as  a  high-priority 
user  shall  be  a  high-priority  user  for 
purposes  of  paragraph  (a)  of  this  sec- 
tion. 

(c)  The  specific  relative  order  of  pri- 
ority for  all  uses  and  users  of  natural 
gas.  including  high-priority  and  essen- 
tial agricultural  uses  and  users,  shall 
remain  as  reflected  In  effective  curtail- 
ment plans  of  interstate  pipelines  fifed 
with  the  Federal  Energy  Regulatory 
Commission  to  the  extent  that  the  rel- 
ative order  of  priorities  does  not  con- 
flict with  paragraph  (a)  of  this  section. 


PfOCRAL  RiiSISTER,  VOL  44.  NO.  51— WEDNESDAY.  MARCH  14,  1979 


FB>BtAL  REGISTER.  VOL  44.  NO.  51— WB>NESOAY,  MARCH  14, 1979 


UMI 


15474 


lULES  AND  REGULATIONS 


tULES  AND  REGULATIONS 


15475 


(d)  Nothing  in  this  rule  shall  prohib- 
it the  injection  of  natural  gas  into 
storage  by  interstate  pipelines  or  deliv- 
eries to  its  customers  for  their  Injec- 
tion into  storage  unless  it  is  demon- 
strated to  the  Federal  Energy  Regula- 
tory Commission  that  these  injections 
or  deliveries  are  not  reasonably  neces- 
sary to  meet  the  requirements  of  high- 
priority  users  or  essential  agricultural 
uses. 

J.VHO.OI     Administrative     Procedure)*    I  Re- 
He  rved) 

fFR  Doc.  79  7748  Filed  3  13  79:  8  45  am) 
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Title  12 — Bonks  and  Bonking 

CHAPTER  ri— FEDERAL  RESERVE 
SYSTEM 

SUBCHAPTER  A— BOARD  OF  GOVERNORS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

(Reg  Z;  PC  01551 
PART  226— TRUTH  IN  LENDING 

Finol  Officio!  Stoff  Interpretation 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  office  staff  interpreta- 
tion. 

SUMMARY:  The  Board  Is  publishing 
in  final  form  official  staff  interpreta- 
tion PC-0155  of  Regulation  Z  regard- 
ing §  226.8(c)  disclosures.  The  agency 
us  taking  this  action  after  reviewing 
the  comments  received  upon  republi- 
cation of  the  interpretation. 

DATE:  Effective  March  14.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Glenn  E.  Loney.  Section  Chief.  Divi- 
sion of  Consumer  Affairs.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551. 
(202)452-3867. 

SUPPLEMENTARY  INFORMATION: 
(1)  In  FC-0155.  the  Board  .staff  stated 
that  where  various  of  the  credit  sale 
disclosures  are  repetitive  or  inapplica- 
ble, certain  of  the  terms  may  be  com- 
bined or  omitted. 

(2)  FC-0155  was  published  on  Octo- 
ber 17.  1978.  with  an  effective  date  of 
November  16.  1978.  In  response  to  a 
request  for  public  comment  .submitted 
in  accordance  with  $  226.1(d)(3)  of 
Regulation  Z.  the  effective  date  was 
suspended  and  the  interpretation  was 
republished  for  public  comment  on 
November  29.  1978. 

(3)  The  request  for  republication 
raised  three  objections  to  FC-0155:  (1) 
that     it     would     permit      the     term 

amount  financed"  to  be  omitted;  (2) 
that  it  was  substantive  rather  than  in- 


terpretive in  nature:  and  (3)  that  its 
position  is  contrary  to  several  court 
cases. 

Regarding  the  first  objection,  the 
original  interpretation  did  not  approve 
omission  of  the  term  "amount  fi- 
nanced." Rather,  it  approved  two 
methods  of  disclosure  for  credit  sales 
involving  no  §  226.8(c)  (4)  or  (6) 
charges:  (1)  combining  the  "unpaid 
balance  of  cash  price."  'unpaid  bal- 
ance." and  "amount  financed."  and  (2) 
combining  the  unpaid  balance  of  cash 
price"  with  the  "amount  financed" 
and  omitting  the  "unpaid  balance." 
However,  the  letter  did  contain  some 
general  language  that  could  be  read  to 
suggest  that  the  term  "amount  fi- 
nanced" could  be  deleted.  Therefore, 
the  interpretation  has  l)een  amended 
to  emphasize  that  the  terms  "cash 
price"  and  "amount  financed"  may 
never  be  omitted  from  the  credit  sale 
disclosures. 

With  regard  to  the  second  objection, 
the  staff  does  not  believe  PC-0155  Is 
substantive  in  nature.  Rather,  it  Inter- 
prets the  provision  in  5  226.8(c)  that 
the  items  specified  therein  are  to  be 
disclosed  "as  applicable." 

With  regard  to  the  final  objection, 
although  there  are  courts  which  ap- 
parently have  reached  decisions  con- 
trary to  the  opinion  expressed  in  FC- 
0155.  the  staff  does  not  believe  this 
prevents  It  from  stating  its  Interpreta- 
tion of  the  regulatory  language.  The 
meaning  of  the  requirement  that  dis- 
closures be  made  "as  applicable"  ap- 
pears to  be  the  type  of  question  for 
which  an  official  staff  interpretation 
is  appropriate. 

(4)  Official  staff  interpretation  FC- 
0155.  as  revised.  Ls  effective  immediate- 
ly. 

(5)  Authority:  15  U.S.C.  1640(f) 

12  CFR  Part  226.  PC-0155 

§  226.8(c)  Whore  di.sclasure.s  required  by 
S  226.8<c>  are  repetitive  or  inapplicable, 
the  disclosure  of  such  terms  may  be 
combined  or  certain  of  the  terms  may  t>e 
omitted. 

PURUARY  28.  1979. 

This  is  in  response  to  your  letter  of  *  *  *. 
requesting  an  ofricial  staff  interpretation  of 
S  226.8(c)  of  ReRulation  Z. 

You  state  that  your  client,  a  publicly-held 
corporation  owning  and  operating  health 
spa  facilities,  offers  spa  memberships  to  the 
public  on  credit.  You  indicate  that  your 
client  Impases  a  charge  for  credit  and  makes 
credit  sale  disclosures  pursuant  to  }  226.8(c). 

Although  disclo.sure  of  the  "unpaid  t>al- 
ance"  is  required  by  §  226.8(cM5).  your  client 
omits  this  disclosure  l>ecause  no  other 
charges,  within  the  meaning  of  $226.8(CK4>. 
are  added  to  the  "unpaid  balance  of  cash 
price"  and.  consequently,  the  "unpaid  bal- 
ance" would  be  indentical  to  the  "unpaid 
balance  of  ca.sh  price."  You  state  that  your 
client  relies  on  the  wording  of  §  226.8(c)  that 
only  applicable  items  need  be  disclo.sed  to 
justify  omitting  the  disclosure  of  unpaid 
balance."  In  addition,  you  note  that  Public 
Information  Letters  213.  536.  and  740  sup- 


port this  position.  These  letters  reason  that, 
where  certain  charges  are  omitted  and  re- 
quired terms  are  identical  in  amount,  the 
disclosure  of  one  or  more  such  terms  (such 
as  "unpaid  balance")  may  t>e  inapplicable 
and  may  be  combined  or  omitted  as  appro- 
priate. In  fact.  Letter  536  specifically  ap- 
proved omitting  the  term  "unpaid  l>alance" 
where  there  are  no  other  charges  to  be  dia- 
clo.sed  pursuant  to  S226.8(cM4)  and  no  pre- 
paid finance  charges  or  required  deposit  bal- 
ance's to  tx*  disclosed  pursuant  to 
$226.8)  CM  6). 

«you  request  that  the  staff  Issue  an  official 
interpretation  reiterating  these  informal  po- 
sitions talcen  previously  concerning  omission 
of  the  term  "unpaid  tialance."  In  particular, 
you  ask  whether  it  would  t>e  pro(>er  to  make 
a  single  disclosure  either  (a)  combining  the 

unpaid  balance  of  cash  price"  and  the 
"amount     financed"     and     omitting     the 

unpaid  balance"  or  (b)  combining  the 
"unpaid  balance  of  cash  price."  the  "unpaid 
balance."  and  the  "amount  financed"  where 
there  are  no  {226.8(0  (4)  or  (6)  charges. 
The  staff  l)elleves  that  the  positions  taken 
in  the  letters  previously  cited  are  correct 
and  that  either  of  the  combined  dlsclasurra 
which  you  suggest  would  be  permissible. 
Puthermore.  we  t>elieve  either  of  these  dis- 
closures Is  appropriate,  whether  or  not 
there  is  a  downpayment  Involved  in  the 
transaction.  The  staff  would  stress,  howev- 
er, that  "ca.sh  price"  and  "amount  flnanc«'d" 
are  terms  which  may  never  be  omitted  from 
the  credit  sale  disclosures. 

However,  as  you  note,  there  are  at  least 
two  Fo<ieral  District  Courts  which  apparent- 
ly have  reached  decisions  contrary  to  the 
opinion  expressed  in  this  letter.  The  effect 
of  an  official  staff  interpretation  that  is 
contrary  to  such  decisions  is  uncertain. 
Therefore,  the  staff  believes  that  the  mast 
prudent  course  is  to  follow  the  court  deci- 
sions in  tho.se  Jurisdictions  in  which  a  court 
has  addressed  the  issue. 

This  Is  an  official  staff  interpretation  of 
5  226.8(c)  of  Regulation  Z.  ls.sued  after  re- 
publication for  comment  in  accordance  with 
S226.1(dM2)  of  the  regulation.  It  will 
Income  effective  March  14.  1979. 

Although  you  enclosed  a  copy  of  your  cli- 
ent's disclosure  form  with  your  letter,  noth- 
ing herein  should  be  construed  as  either  a 
review  or  approval  of  any  portion  of  that 
form. 

I  trust  this  is  responsive  to  your  inquiry. 
Sincerely. 

NATHANIEt  E.  BUTLfSt. 

Auociale  Director. 

Board  of  Governors  of  the  Federal 
Resene  System,  March  6.  1979. 

GRirriTH  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

(PR  Doc.  79-7666  filed  3  13-79;  8:45  ami 
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(Rog.  Z:  PC -0160-0161.  and    0162] 
PART  226— TRUTH  IN  LENDING 

Officiol  Stoff  Interpretotions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:     Official    sUff    interpreta- 
tions. 


SUMMARY:  The  Board  is  publlshins 
the  following  official  staff  interpreta- 
tions of  Regulation  Z;  FC-0160.  re- 
garding methods  of  satisfying 
|lX6.«(i)  (evidence  of  compliance)  re- 
quirements; FC-0161,  regarding  proper 
disclosures  for  a  credit  sale  transaction 
in  which  the  downpayment  Is  sepa- 
rately financed:  and  FC-0162,  regard- 
ing applica.tion  of  footnotes  10  and  11 
of  the  regulation  to  interim  student 
credit  transactions  requiring  credit 
sale  disclosures.  The  agency  is  taking 
this  action  in  response  to  requests  for 
Interpretation  of\his  regulation. 

EFFECTIVE  DATE:  On  or  after  April 
IS.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glenn  E.  Loney.  Section  Chief.  Divi- 
sion of  Consumer  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551 
(202-452-3867). 

SUPPLEMENTARY  INFORMATION: 
(1»  Identifying  details  have  been  de- 
leted to  the  extent  required  to  prevent 
a  clearly  unwarranted  Invasion  of  per- 
sonal privacy.  The  Board  maintains 
and  makes  available  for  public  inspec- 
tion and  copying  a  current  index  pro- 
viding identifying  information  for  the 
public  subject  to  certain  limitations 
stated  in  12  CFR  Part  261.6. 

<S)  An  opportunity  for  public  com- 
ment on  an  official  staff  interpreta- 
tioB  amy  be  provided  upon  request  of 
Interested  parties  and  in  accordance 
with  12  CFR  Part  226.1(d>(2>(U).  As 
provided  by  12  CFR  Part  226.1(d)<3) 
every  request  for  public  comment 
must  be  in  writing,  should  clearly 
identify  the  nimiber  of  the  official 
staff  interpretation  in  question, 
should  be  addressed  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re- 
ser\e  System,  Washington.  D.C.  20551 
and  must  be  post  marked  or  received 
by  the  Secretary's  office  before  the  ef- 
fective date  of  the  interpretation.  The 
request  miist  also  state  the  reasons 
why  an  opportiuiity  for  public  com- 
ment would  be  appropriate. 

(3>  Authority:  15  U.S.C.  164(Kf ). 

fS36.9(l)  Requirements  of  S  226.6(1)  are  sat- 
lined  by  preserving  copies  of  required 
diKlamires  on  mtcrofUm.  microfische  or 
by  any  method  designed  to  accurately 
reproduce  buslneaa  records. 

Jakvsmy  29.  1979. 

On  *  •  •.  you  requested  an  official  staff 
tnterpretatton  of  Regulation  Z  regarding 
the  requlremenU  of  f  226.6(1). 

Bpedfic&Ily  you  asked  whether  the  regula- 
tion requires  a  creditor  to  retain  actual 
copies  of  disclosure  statementa  or  whether 
photocopies  made  from  microfilm  or  mlcro- 
Wsche  would  be  satisfactory  evidence  of 
ocwnpllance. 

As  previously  Indicated  In  Publk  Informa- 
UoD  LKtera  99.  188  and  745.  the  staff  Is  of 
tbe    opinion     that    the    requirements    of 


f  236.6(1  >  may  be  met  by  preserving  copies  of 
reqiuired  disciosures  t«i  microfilm,  micro- 
flache  or  tn'  any  method  designed  to  accu- 
rately reprooluce  business  records. 

This  ia  an  official  staff  interpretation  of 
Reffulation  Z.  issued  in  accordance  with 
S  226.1(d>(2)  of  the  regtilation  and  limited  tn 
its  applicability  to  the  facts  and  issues  dis- 
cussed herein.  It  will  become  effective  on 
April  IS.  1979  unless  a  request  for  public 
comment,  made  in  accordance  with  the 
Board's  procedures,  is  received  and  granted. 
We  wlU  notify  you  If  the  effective  date  of 
the  Interpretation  ia  suspended  t>ecau8e 
such  a  request  is  received  If  you  have  addi- 
tional questions,  please  contact  this  office 
or  Mr.  Walker  Gordon  Smith,  Credit  and 
Consumer  Affairs  Officer,  Federal  Reserve 
Bank  of  San  Francisco,  San  Francisco,  Cali- 
fornia 94102. 
Sincerely, 

NaTKAVIXL  E.  BUTLBt. 

Associate  Director. 

S  226.8(c)  Where  the  downpayment  Is  sepa- 
rately financed,  it  may  be  disclosed  as  a 
"cash  downpayment"  on  the  credit  sale 
disclosure  for  the  tmderlying  credit 
tiansactian. 

Pebrdart  28, 1979. 

This  will  reply  to  your  letter  of  *  *  *,  and 
is  In  substitution  of  our  letter  to  you  dated 
February  5.  1979.  Your  inquiry  concerns  the 
proper  disclosures  under  Regulation  Z  for  a 
credit  sale  transaction  In  which  the  douTi- 
payment  is  separately  financed.  You  posit 
the  following  situation:  a  dealer  sells  an 
Item  to  a  customer  punnant  to  an  Instal- 
meet  sale  contract  pro\iding  for  an  immedi- 
ate downpayment  and  instalment  payments 
over  a  period  of  several  months.  Since  the 
customer  does  not  have  sufficient  cash  to 
make  the  full  dtjwnpayment.  he  or  she  is  re- 
ferred by  the  dealer  to  a  finance  company. 
The  customer  obtaiiu  financing  of  the 
downpayment  and  receives  a  set  of  Truth  in 
Lending  disclosures  for  that  transaction 
(hereafter  referred  to  as  the  "downpayment 
transaction"),  then  gives  the  downpayment 
to  the  dealer  in  cash,  receives  a  set  of  Truth 
In  Lending  disclosures  for  the  underlying 
credit  sale  transaction  (hereinafter  referred 
to  as  the  "primary  transaction"),  and  signs 
the  retail  Instalment  contract.  The  dealer 
then  assigns  the  inst&lment  sale  ccxitract  to 
another  financial  institutions. 

You  ask  whether,  tn  the  disclosures  for 
the  primary  transaction,  the  separately-fi- 
nanced do«Tipa>-ment  may  be  disclosed  as  a 
"cash  downpayment"  pursuant  to 
|Z26.B(cK2).  That  section  reqtiires  disclo- 
sure of: 

The  amount  of  the  downpayment  Item- 
ized, as  applicable,  as  downpayment  in 
money,  using  the  term  "cash  downpay- 
ment," downpayment  In  prox)erty,  using  the 
terra  "trade-in."  and  the  sum.  using  the 
term  "total  dovnipayment." 

It  is  staff's  opinion  that  since  the  dealer 
receives  the  downpayment  in  money  it  is  ap- 
propriate for  that  amount  to  be  Included  In 
the  "cash  dou-npayment"  on  the  disclosures 
for  the  primary  transaction. 

Although  there  is  a  single  sale  of  goods  In 
the  situaticm  you  poee.  there  are  two  credit 
transactiona  Involved  In  this  sale,  and  two 
sets  of  Truth  in  Lending  disclosures  are 
being  given.  The  fact  that  the  dealer  may  be 
a  creditor  aith  regard  to  lx>th  of  these 
credit  traanctions  (for  example,  as  either 
the  extender  or  arranger  for  the  extension 
of  credit  with  regard  to  the  primary  trans- 


action, and  as  an  arraofrer  with  regard  to 
ttie  downpayment  transaction)  does  not 
affect  the  designation  of  the  amount  of  the 
downpayment  as  a  cash  downpayment  on 
the  disclosures  provided  in  connectlcm  with 
the  primary  trannotion.  The  downpayment 
transaction  is  a  separate  credit  transaction. 
for  which  full  Truth  in  Lending  t^sclosures 
have  been  given:  the  fact  that  the  downpay- 
ment amount  is  Itself  the  subject  of  a  credit 
transaction  does  not  affect  its  status  as  a 
cash  downpayment  ai  to  the  primary  trans- 
action. It  is  still  a  downpayment  that  the 
creditor  receivei  in  TRoney  (as  opposed  to 
proxMTty)  even  though  payment  of  that 
money  by  the  customer  is  deferred. 

This  is  an  official  staff  interpretatioa  of 
Regulaticm  Z  Issued  in  accordance  with 
{226.1(dK2)  of  Uie  regulation  and  limited  in 
its  applicability  to  the  facts  and  issues  dis- 
cosaed  above.  It  will  become  effective  on 
April  IS.  1979  unless  a  request  for  public 
comment,  made  in  accordance  with  the 
Board's  prooedurea.  is  received  and  granted. 
We  will  notify  you  if  the  effective  date  of 
the  interpretation  is  susi>eDded  liecause 
such  a  request  Is  received. 
Sincerely. 

Naxhavixl  K  B0Ti.au 
Associate  Director. 

5226.8(bK8)  Application  of  footnotes  10 
and  1 1  to  interim  student  credit  transac- 
tions requiring  credit  sale  disclosures. 
(Applies  PC-0151.) 

S  226.8(c)  Application  of  footnotes  10  and 
11  to  interim  student  credit  transactions 
requiring  credit  sale  disclosures.  (Ap- 
plies PC-0151.) 

Fbroakt  28.  1979. 

This  Is  In  response  to  your  letter  of  •  •  *. 
tn  which  you  request  an  official  staff  Inter- 
pretation of  Regulation  Z  regarding  the  ap- 
plication of  footnotes  10  and  11  of  the  regu- 
lation to  credit  sales  of  goods  and  services 
by  educational  institutions  to  their  stu- 
dents. Your  request  is  prompted  by  our 
recent  Official  Staff  InterpreUtlon  PC- 
0151.  PC-0151  Indicated  that,  in  connection 
with  a  federally  lr«ured  program  under 
which  schools  provide  credit  to  students  for 
educational  purposes,  if  students  do  not 
have  the  option  of  directly  receiving  funds 
to  use  as  they  choose  but.  rather,  simply  re- 
ceive goods  and  services  (e.g.  tuition,  room, 
board,  boolcs)  from  the  school  on  credit, 
credit  sale  disclosures  under  ff  226.8(b)  and 
(c)  of  Regulation  Z  are  required. 

Pootnote  10  pnnides  that  creditors  need 
not  make  certain  of  the  disclosures  other- 
wise required  by  S228.8(bKS)  of  Regulation 
Z  (Le.  the  number,  amount,  and  due  dates  or 
periods  of  payments  scheduled  to  repay  the 
indebtedness  and  the  siun  of  such  p&>-ments 
using  the  term  "total  of  payments")  in  con- 
nection «ith  "interim  student  loans  made 
pursuant  to  federally  Insured  student  loan 
programs  under  PubUc  Law  89-329.  "ntle  IV 
Part  B  of  the  Higher  Education  Act  of  1965. 
as  amended"  Pootnote  11.  lilLewise.  exempts 
such  creditors  from  making  the  thscloBures 
required  by  (226.8(dK3)  of  RegulaUon  Z 
(Le..  the  total  amount  of  the  finance  charge, 
using  the  term  "finance  charge."  and  where 
the  total  charge  conslsU  two  or  more  types 
of  charges,  a  descrlpticm  of  the  amount  of 
each  type)  in  connection  with  the  tame  kind 
of  loans.  In  InterpreUtlon  {  226.809  of  Reg- 
ulatioD  Z,  the  Board  stated  that  footnotes 
10  and  11  are  also  "applicable  to  other  stu- 
dent loans  of  the  same  type,  including  thoae 
made  to  students  under  federally  supported 
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loan  proKrams  of  loan  guarantee,  adminis- 
tered by  or  under  agreement  with  the  U.S. 
Department  of  Health,  Education,  and  Wel- 
fare." Additionally,  the  staff  has  indicated 
that  "a  student  loan  program  under  which  a 
State  agency  guarantees  repayment  of  loans 
to  lenders  in  the  event  of  default"  is  the 
"same  type"  of  loan  within  the  meaning  of 
I  226.809. 

You  assert  that  the  exemptions  provided 
by  footnotes  10  and  11  for  interim  student 
loans  should  also  apply  to  interim  student 
credit  transactions  which,  under  the  ration- 
ale of  PC-0151.  require  credit  sale  disclo- 
sures. The  staff  agrees  with  your  position 
and  is  of  the  opinion  that  in  connection 
with  interim  student  credit  sale  transactions 
under  the  type  of  program  specified  in  foot- 
notes 10  and  11,  the  creditor  need  not  dis- 
close the  schedule  and  total  of  payments 
under  {226.8<bK3).  Similarly,  the  creditor 
need  not  make  the  disclosures  required 
under  i226.8<cK8)(i)  (i.e..  the  total  amount 
of  the  finance  charge,  and  where  the  total 
consists  of  two  or  more  types  of  charges,  a 
description  of  the  amount  of  each  type).  It 
follows  from  this  conclusion  that  the  disclo- 
Bixre  of  the  "deferred  payment  price,"  pur- 
suant to  S226.8<cK8Kii).  is  not  required 
since  its  calculation  is  dependent  upon  the 
computation  of  the  finance  charge  imder 
f  226.8<c)(8Ki). 

The  reason  for  footnotes  10  and  11  was 
enunciated,  as  follows,  in  Public  Informa- 
tion Letter  49: 

Under  the  federally  supported  programs  a 
student  signs  an  interim  note  which  pro- 
vides that  upon  graduation  or  the  conclu- 
sion of  his  school  attendance  he  will  execute 
a  payout  note  or  otherwise  agree  to  a  repay- 
ment schedule.  Several  such  interim  notes 
may  be  consolidated  in  the  ultimate  repay- 
ment agreement. 

Since  the  period  between  the  execution  of 
the  interim  note  and  the  point  at  which  re- 
pasrment  terms  are  finalized  is  not  known 
when  the  initial  note  is  signed  the  total 
amount  of  the  finance  charge  cannot  be  de- 
termined at  that  time.  Likewise,  since  the 
repayment  terms  may  depend  on  the 
amount  of  consolidated  indebtedness  result- 
ing from  the  execution  of  several  Interim 
notes,  not  only  the  total  amount  of  finance 
charge  but  the  number,  amount  as  well  due 
dates  or  periods  of  payments  may  not  be 
known.  The  inability  to  determine  these 
items  of  disclosure  at  the  time  of  the  inter- 
im note  caused  the  Board  to  provide  the  ex- 
ceptions from  disclosure  found  in  footnotes 
10  and  11,  as  clarified  by  Section  226.809. 

The  staff  believes  that  this  rationale  ap- 
plies with  equal  force  to  Interim  student 
credit  sale  transactions  made  under  pro- 
grams of  the  same  type  as  that  specified  in 
footnotes  10  and  11.  In  such  credit  sale 
transactions,  the  creditor  is  no  more  able  to 
determine  the  schedule  of  payments,  total 
of  payments,  and  finance  charge  than  it 
would  be  in  the  typical  Interim  student 
loan.  The  determination  of  whether  a  par- 
ticular program  Is  of  the  same  type  de- 
scribed In  footnotes  10  and  1 1  and  therefore 
eligible  for  the  exceptions  provided  by  the 
footnotes  Is,  however,  one  that  must  be 
made  by  each  creditor  In  light  of  the  partic- 
ular features  of  Its  program.  (See  Public  In- 
formation Letter  1309.  a  copy  of  which  is 
enclosed. ) 

In  accordance  aith  your  request,  this  Is  an 
official  staff  interpretation  of  Regulation  Z, 
issued  pursuant  to  S226.1(dM2)  of  the  regu- 
lation and  limited  to  the  facts  and  issues 
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discussed  above.  It  will  become  effective  on 
April  13,  1979  unless  a  request  for  public 
comment,  made  in  accordance  with  the 
Board's  procedures,  is  received  and  granted. 
We  will  notify  you  If  the  effective  date  of 
the  interpretation  is  suspended  because 
such  a  request  is  received. 
Sincerely, 

Nathaniel  E.  Butler, 
Associate  Director. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  6. 1979. 

ORirFTTH  L.  Garwood. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  79-7669  Filed  3-13-79:  8:45  am] 
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CHAPTER  III— FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

sutCHArrcR  b— regulations  and 

STATEMENTS  OF  GENERAL  fOUCY 
PART  329— INTEREST  ON  DEPOSITS 

Maximum  Rates  of  Interatt  Payable 
on  Tim*  Deposits 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Deposit  In- 
surance Corporation  (FDIC)  has 
amended  its  regulations  to  prohibit 
the  compounding  of  interest  by  in- 
sured nonmember  banks  on  time  de- 
posits of  $10,000  or  more  with  maturi- 
ties of  26  weelu  whose  ceiling  rate  of 
interest  is  keyed  to  the  discount  rate 
on  the  most  recently  issued  six-month 
United  States  Treasury  bills  (auction 
average).  Insured  nonmember  banks' 
advertisements  will  be  required  to  con- 
tain a  statement  that  Federal  regula- 
tions prohibit  compounding  of  Interest 
during  the  term  of  this  time  deposit 
category.  In  addition,  the  FDIC  has 
reduced  the  interest  rate  differential 
which  is  normally  available  to  mutual 
savings  banks  on  these  instruments. 
This  reduction  begins  when  the  aver- 
age auction  discount  rate  Is  greater 
than  8V4  percent  and  the  differential  is 
eliminated  when  the  average  auction 
rate  is  9  percent  or  greater. 

EFFECTIVE  DATE:  March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Daniel  Wm.  Persinger.  Assistant 
General  Coimsel.  (202)  389-4324.  or 
Douglas  H.  Jones.  Attorney  (202) 
389-4433.  Bank  Regulation  Section, 
Legal  Division,  Federal  Deposit  In- 
surance Corporation,  550  I7th 
Street,  NW..  Washington.  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION: 
Effective  June  1.  1978.  the  FDIC's 
Board  of  Directors  adopted  an  amend- 


ment to  the  FDIC  regulations  which 
authorized  insured  nonmember  banks 
to  offer  a  new  type  of  six-month 
money  market  certificate  of  deposit. 
The  maximum  rate  of  Interest  payable 
on  money  market  certificates  by  com- 
mercial banks  is  the  equivalent  of  the 
average  auction  discount  rate  payable 
on  United  States  Treasury  bills  of  six 
months'  (26  weeks)  maturity  ("Treas- 
ury bills").  Savings  banks  were  permit- 
ted to  pay  a  rate  of  interest  set  at  V*  of 
one  percent  higher  than  the  discount 
rate. 

At  the  time  the  new  money  market 
time  deposit  category  was  created,  the 
FDIC  indicated  that  compounding  of 
interest  on  the  new  category  would  be 
permitted.  The  FDIC  has  now  deter- 
mined that  effective  March  15  insured 
nonmember  banks  may  not  compound 
interest  on  such  time  deposit  received 
on  or  after  that  date  during  the  26 
weeks  that  the  time  deposit  is  out- 
standing. 

The  FDIC  also  has  determined  that 
the  interest  rate  differential  which  is 
available  to  Insured  nonmember 
mutual  savings  banks  must  be  re- 
duced. The  FDIC  has  determined  that 
where  the  discount  rate  for  six-month 
Treasury  bills  is  not  less  than  8%  per- 
cent and  not  more  than  9  percent,  the 
maximum  rate  of  return  which  an  in- 
sured nonmember  mutual  savings 
bank  may  pay  shall  be  9  percent.  If 
the  dlscoimt  rate  exceeds  9  percent, 
the  maximum  rate  an  Insured  non- 
member  mutual  savings  bank  shall  be 
permitted  to  pay  is  the  discount  rate 
of  the  Treasury  bill.  Where  the  dis- 
coimt  rate  of  Treasury  bills  is  less 
than  8V*  percent.  Insured  nonmember 
mutual  savings  banks  may  continue  to 
pay  a  maximum  rate  of  V^  of  one  per- 
cent higher  than  the  dlscoimt  rate. 

Similar  action  Is  being  taken  by  the 
Board  of  Governors  of  the  Federal  Re- 
serve System,  the  Federal  Home  Loan 
Bank  Board,  and  the  Administrator  of 
the  National  Oedlt  Union  Administra- 
tion for  depository  Institutions  subject 
to  their  respective  Jurisdictions.  The 
actions  are  being  taken  at  this  time  in 
support  of  general  governmental  poli- 
cies to  restrain  inflation.  The  changes 
are  designed  to  reduce  somewhat  the 
attractiveness  and  costs  of  money 
market  time  deposits.  While  this  will 
affect  the  savings  flow  to  mutual  sav- 
ings banks.  It  will  permit  them  to  con- 
tinue to  remain  competitive  In  attract- 
ing fimds  for  housing.  As  a  result, 
these  actions  will  reduce  cost  pres- 
sures on  mutual  savings  banks  and 
over  the  long  run  assure  the  continued 
availability  of  mortgage  credit.  Fur- 
ther, these  actions  will  reduce  the  like- 
lihood of  an  excessive  concentration  of 
short-term  liabilities  in  mutual  savings 
banks.  The  FDIC  intends  to  continue 
to  review  the  development  of  new  sav- 
ings Instruments  or  the  modification 


of    existing    in.siruments    to    provide 
equity  for  small  savers. 

Because  compounding  of  interest 
during  the  term  of  the  money  market 
time  deposit  is  permitted  for  all  other 
categories  of  deposits,  the  FDIC  be- 
lieves it  appropriate  for  all  insured 
nonmember  bank  advertisements,  an- 
nouncements, and  solicitations,  includ- 
ing deposit  account  brochures  and 
other  literature,  concerning  this  de- 
posit category  to  indicate  clearly  and 
conspicuously  that  Federal  regulations 
prohibit  the  compounding  of  interest 
during  the  term  of  this  deposit.  Such 
notice  would  ser\-e  to  inform  prospec- 
tive depositors  of  a  material  difference 
between  the  money  market  tin>e  de- 
posit category  and  other  time  deposits 
on  which  compounding  is  permitted. 
Insured  nonmember  banks  may,  how- 
ever, advertise  an  annual  effective  rate 
of  interest  for  money  market  time  de- 
posits based  upon  reinvestment  at  ma- 
turity of  principal  and  interest  esjTied 
if  such  advertisements  fully  comply 
with  the  FDlCs  guidelines  issued 
August  11,  1978.  concerning  the  adver- 
tising for  money  market  time  deposits. 
The  guidelines  provide  that  If  a 
member  bank  advertises  an  annual  ef- 
fective rate  that  assumes  reinvestment 
of  principal  and  interest  at  maturity, 
the  advertisement,  announcement,  or 
solicitation  must  contain  a  clear  and 
conspicuous  statement  such  as  the  fol- 
lowing: 

This  is  an  annual  rate;  however,  the  matu- 
rity of  the  certificate  is  26  weeks,  and  the 
rate  is  subject  to  change  at  renewal. 

In  addition,  the  guidelines  indicate 
that  any  reference  to  United  States 
TreasiuT  blll^  in  a  money  market  time 
deposit  advertisement,  announcement, 
or  solicitation  requires  the  disclosure 
that  the  rate  of  interest  paid  on  Treas- 
ury bills  Ls  the  discount  rate.  Any  ma- 
terial that  makes  reference  to  the  In- 
sured nonmember  bank's  annual  effec- 
tive yield  and  to  Treasury  bills  re- 
quires the  disclosure  of  the  coupon 
equivalent  yield  on  Treasury  bills  com- 
puted on  a  comparable  basts.  Re\ised 
guidelines  to  take  into  account  the 
FDIC's  present  action  will  be  distrib- 
uted in  the  near  future. 

Although  compounding  of  interest 
during  the  term  of  this  deposit  catego- 
ry is  not  permitted,  the  FDIC  has  de- 
termined that  insured  nonmember 
banks  will  continue  to  be  permitted  to 
compute  simple  daily  Interest  on  a 
360  ,  365-.  or.  in  a  leap  year.  366-day 
basis  in  accordance  with  the  provisions 
of  §  329.3(e)  of  the  FDIC's  regulations. 

Insured  nonmember  banks  may  con- 
tinue to  compound  interest  and  In- 
sured nonmember  mutual  savings 
banks  may  continue  to  pay  the  Inter- 
est at  the  rate  of  V*  of  one  percent 
higher  on  money  market  time  deposits 
Issued  or  renewed  prior  to  the  March 
15.  1979  effective  date  of  this  action. 
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However,  upon  renewal  at  maturity, 
insured  nonmember  banks  may  not 
compound  interest  on  such  deposits 
and  insured  nonmember  mutual  sav- 
ings banks  may  not  offer  an  interest 
rate  higher  than  that  permitted  by 
these  amendments.  (In  this  regard,  in- 
sured nonmember  banks  may  not 
extend  the  maturity  of  money  market 
time  deposits  since  such  obligations 
must  have  a  maturity  of  precisely  26 
weeks. ) 

The  FDIC's  action  was  taken  after 
consultation  with  the  Board  of  Gover- 
nors of  the  Federal  Reserve  System, 
the  Federal  Home  Loan  Bank  Board, 
the  National  Credit  Union  Administra- 
tion, and  the  United  States  Depart- 
ment of  the  Treasury.  In  order  to  fa- 
cilitate the  achievement  of  the  previ- 
ously mentioned  objectives  as  rapidly 
as  possible,  the  FDIC  finds  that  appli- 
cation of  the  notice  and  public  partici- 
pation provisions  of  5  U.S.C.  553  to 
these  actions  would  be  contrary  to  the 
public  Interest  and  that  good  cause 
exists  for  making  the  amendments  ef- 
fective In  less  than  30  days. 

Pursuant  to  its  authority  under  sec- 
tions 9  and  18(g)  of  the  Federal  Depos- 
it Insurance  Act  (12  UJS.C.  1819  and 
1828(g)).  effective  March  15.  1979, 
§S  329.6  and  329.7  are  amended  by 
adding  a  new  last  line  to  §  329.6(b)(5) 
and  by  revising  5329.7(b)(7),  and 
(329.8  is  amended  by  adding  a  new 
S  329.8(k>,  as  follows: 

§  329.6  Maximum  rates  of  interetit  payable 
(HI  time  and  Kavinga  deposits  by  in- 
fiured  nonmember  banlis  other  than  in- 
•ored  nonmember  mutual  saving?) 
banks." 

(»)••• 

(b>  Deposits  of  less  than  $100,000. 
(1>**' 


(5)  Variable  rate  time  deposits  of  less 
than  $100,000.  *  *  *  Nonmember  banks 
may  not  compotind  interest  during  the 
term  of  this  deposit. 


S  329J  Maximum  rates  of  interest  or  divi- 
dends payable  on  deposits  of  insured 
nonmember  mutual  savinga  banks.'* 

(a)»»» 

(b)  Maxtmum  rate*  payable,  (i)  *  *  * 


(7»  Variable  rate  time  deposits  of  less 
than  tlOO.OOO.  Nonmember  mutual 
savings  banks  may  pay  Interest  on  any 
nonnegotiable  time  deposit  of  $10,000 
or  more,  with  a  maturity  of  six 
months  (26  weeks),  at  rates  not  to 
exceed  those  set  forth  below.  Round- 
ing tmy  rate  to  the  next  higher  rate  is 
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not  permitted.  Nonmember  mutual 
savings  banks  may  not  comi>ound  in- 
terest during  the  term  of  any  such  de- 
posit. 

(i)  If  the  rate  (auction  average  on  a 
discount  basis)  for  the  most  recently 
issued  six-inonth  United  States  Treas- 
ury Inlls  is  less  than  W*  percent,  the 
applicable  maximum  rate  for  the  time 
deposit  shall  be  the  dlscoimt  rate  on 
the  Treasury  bill  pliis  one  quarter  of 
one  percent. 

(11)  If  the  discount  rate  on  the  most 
recently  issued  six-month  United 
States  Treasury  bills  is  not  less  than 
8^  percent  and  not  more  than  9  po-- 
cent,  the  maximum  rate  for  the  time 
deposit  shall  be  9  percent. 

(ill)  If  the  discount  rate  on  the  most 
recently  issued  six-month  United 
States  Treasury  bills  is  greater  than  9 
percent,  the  maximimi  rate  for  the 
time  deposit  shall  be  the  discount  rate 
for  the  Treasury  bUl. 


$329.8    Advertising    of    interest    or    divi- 
dends on  deposits. 


(k)  Any  advertisement,  announce- 
ment, or  solicitation  relating  to  inter- 
est paid  by  an  insuired  nonmember 
bank  on  a  time  deposit  of  $10,000  or 
more  «ith  a  maturity  of  26  weelis  at  a 
rate  tied  to  the  rate  established  (auc- 
tion average  on  a  dlscoimt  basis)  for 
United  States  Treasury  bills  with  ma- 
turities of  six  months,  as  authorized 
by  §5  329.6(b)(5)  and  329.7(bX7).  shall 
include  a  clear  and  conspicuous  notice 
that  Federal  regulations  prohibit  the 
compounding  of  interest  during  the 
term  of  the  deposit. 

By  order  of  the  Board  of  Directors 
dated  March  8.  1979. 

Federal  Deposit  Insurance 

Corporation. 
HoYLE  L.  Robinson. 
Acting  Executive  Secretary. 
(FR  Doc.  79-7747  PHed  S- 18-79:  8:45  ami 
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Title  12 — ^Bonks  and  Banking 

CHAPTER  V— FEDERAL  HOME  LOAN 
BANK  BOARD 

SUSCHATTEI  •— KOBtAL  HOME  LOAN  tANK 
SYSTfM 


ROERM  REGISTEt,  VOL  44,  NO.  51— WEDNESDAY,  MAKCH  14,  1979 


fCDEtAL  KOinElt  VOL  *«,  NO.  51— WWNESOAY,  MA«CH  14,  »f7» 


UMI 


15478 


RULES  AND  REGULATIONS 


RULES  AND  REGULATIONS 


15479 


[No.  79-1711 

PART  526— UMITATIONS  ON  RATE 
OF  RETURN 

Six  Month  Cartificat*  Accounts 


AGENCY: 
Board. 


March  8,  1979. 
Federal  Home  Loan  Bank 


ACTION.  Pinal  rule. 

SXJMMARY:  The  Bank  Board  has 
amended  Its  regulations  with  respect 
to  maximum  rates  payable  by  member 
institutions  on  six  month  certificates, 
commonly  known  as  money  market 
certificates.  The  amendments  continue 
the  maximum  rate  of  annual  return 
on  non-negotiable  certificates  with 
minimum  deposits  of  $10,000  and  ma- 
turities of  six  months  (26  weeks)  at 
one-quarter  of  1  percent  above  the 
auction  average  on  a  discount  basis  on 
the  most  recently  issued  six-month 
United  States  Treasury  bills,  provided 
such  auction  average  is  less  than  8% 
percent.  However,  the  annual  rate  of 
return  on  such  certificates  is  limited 
to  the  auction  average  where  such 
auction  average  exceeds  9  percent. 
The  annual  rate  of  return  is  limited  to 
9  percent  when  such  auction  average 
is  8%  percent  or  more  up  to  9  percent. 
The  rates  of  return  on  such  certifi- 
cates shall  not  be  compounded.  Addi- 
tionally, the  regulations  require  that 
any  advertisement  of  the  rates  of 
return  on  such  certificates  must  con- 
tain a  clear  and  conspicuous  notice 
that  compounding  of  Interest  is  pro- 
hibited during  their  term. 

EFFECTIVE  DATE:  March  15.  1979. 

FOR  FURTHER  INFORMATION. 
CONTACT: 

Harry  W.  Quillian.  Associate  Gener- 
al Counsel.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  N.W.. 
Washington,  DC.  20552  (202-377- 
6440) 

SUPPLEMENTARY  INFORMATION: 
Effective  June  1,  1978.  the  Bank 
Board  created  a  new  category  of  certif- 
icate accounts  whose  ceiling  rate  is 
tied  to  the  discount  rate  on  six-month 
U.S.  Treasury  bills.  The  Bank  Boards 
action  authorized  member  institutions 
to  pay  interest  on  such  accounts  of 
$10,000  or  more  with  maturities  of  ex- 
actly 26  weeks  at  a  rate  of  up  to  one- 
quarter  of  one  percent  alx)ve  the  dis- 
count rate  (auction  average)  estab- 
lished for  U.S.  Treasury  bills  with  ma- 
turities of  six  months  that  are  issued 
on  or  immediately  prior  to  the  date  of 
deposit.  Rounding  the  rate  to  the  next 
higher  rate  is  not  permitted  on  this 
category  of  deposit. 

At  the  time  the  new  money  market 
certificate  category  was  created,  the 


Board  indicated  that  compounding  of 
interest  on  the  new  category  would  be 
permitted.  The  Bank  Board  has  now 
determined  that  effective  March  15 
member  institutions  may  not  com- 
pound Interest  on  such  accounts. 

Similar  action  is  being  taken  by  the 
Board  of  Governors  of  the  Federal  Re- 
serve System,  the  Federal  Deposit  In- 
surance Corporation,  and  the  Adminis- 
trator of  the  National  Credit  Union 
Administration  for  depository  institu- 
tions subject  to  their  respective  Juris- 
dictions. The  actions  are  being  taken 
by  these  agencies  at  this  time  in  order 
to  reduce  the  costs  being  incurred  by 
thrift  institutions  offering  this  catego- 
ry of  account  while  at  the  same  time 
maintaining  the  flow  of  mortgage 
credit  available  to  the  housing  market. 

Because  compounding  is  permitted 
for  all  other  categories  of  certificate 
accounts,  the  Bank  Board  believes  it 
appropriate  for  all  member  Institu- 
tions' advertisements,  announcements, 
and  solicitations,  including  certificate 
account  brochures  and  other  litera- 
ture, concerning  this  category  of  cer- 
tificate account  to  indicate  clearly  and 
conspicuously  that  Federal  regulations 
prohibit  compounding  of  interest 
during  the  term  of  the  account.  Such 
notice  will  serve  to  inform  prospective 
account  holders  of  a  material  differ- 
ence l)etween  the  money  market  cer- 
tificate account  and  other  certificate 
accounts  on  which  compounding  is 
permitted. 

Memt>er  institutions  may,  however, 
advertise  an  annual  effective  rate  of 
interest  for  money  market  certificate 
accounts  based  upon  reinvestment  at 
maturity  of  principal  and  Interest,  if 
such  advertisements  fully  comply  with 
the  Bank  Board's  guidelines  issued 
August  8,  1978.  concerning  the  adver- 
tising for  such  accounts.  Those  guide- 
lines provide  that  If  a  member  institu- 
tion advertises  an  annual  effective 
yield  that  assumes  reinvestment  of 
principal  and  interest  at  maturity,  the 
advertisement,  announcement,  or  so- 
licitation must  contain  a  clear  and 
conspicuous  statement  such  as  the  fol- 
lowing: This  Is  an  annual  effective 
yield.  However,  it  is  subject  to  change 
at  renewal. 

In  addition,  the  guidelines  indicate 
that  any  reference  to  U.S.  Treasury 
bills  In  a  money  market  certificate  ad- 
vertisement, announcement,  or  solici- 
tation requires  disclosure  that  the  rate 
of  interest  paid  on  Treasury  bills  is 
the  discount  rate.  Any  material  that 
makes  reference  to  the  member  Insti- 
tution's annual  effective  yield  and  to 
Treasury  bills  requires  disclosure  of 
the  coupon  equivalent  yield  on  Treas- 
ury bills  computed  on  a  comparable 
basis. 

Member   institutions   may   contlr 


renewed  prior  to  the  March  15.  1979. 
effective  date  of  these  amendments. 
However,  upon  renewal  at  maturity, 
member  institutions  may  not  com- 
pound interest  on  those  accounts.  (In 
this  regard  member  institutions  may 
not  extend  the  maturity  of  money 
market  certificate  accounts  since  such 
accounts  must  have  a  maturity  of  pre- 
cisely 26  weeks.) 

The  Bank  Board's  action  was  taken 
at  this  time  after  consultation  with 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  National 
Credit  Union  Administration,  and  the 
United  States  Department  of  the 
Treasury.  In  order  to  facilitate 
achievement  of  the  objectives  of  these 
amendments  as  rapidly  as  possible, 
and  because  it  Is  In  the  public  interest 
that  they  become  effective  without 
delay,  the  Bank  Board  hereby  finds 
that  notice  and  public  procedure  with 
respect  to  such  amendments  Is  con- 
trary to  the  public  Interest  and  uxmec- 
essary  under  the  provisions  of  12  CFR 
508.11  and  5  U.S.C.  553(b):  and  since 
publication  of  such  amendments  for 
the  period  of  time  specified  in  12  CFR 
508.14  and  5  U.S.C.  553(d)  prior  to  the 
effective  date  of  such  amendment 
would,  in  the  opinion  of  the  Bank 
Board,  likewise  be  unnecessary  for  the 
same  reasons,  the  Bank  Board  hereby 
provides  that  such  amendment  shall 
become  effective  as  stated  t>elow. 

Accordingly,  the  Bank  Board  hereby 
amends  Part  526  of  the  Regulations 
for  the  Federal  Home  Loan  Bank 
System  (12  CFR  Part  526)  by  revising 
paragraph  (b)(2)  of  §  526.2  and  para- 
graph (a)(8)  of  §  526.3.  and  by  adding  a 
new  paragraph  (J)  to  9  526.6.  to  read  as 
set  forth  Ijelow. 

S  526.2    Maximum  rate  of  return. 


(b)  Exceptions.  Notwithstanding  any 
reduction  in  such  maximum  prescribed 
rates,  a  member  may  pay  a  return  on 
any  savings  account  outstanding  on 
the  date  of  such  reduction,  as  follows: 


(2)  Certificate  account  At  the  rate 
specified  in  the  certificate,  for  such 
period.  Including  any  renewal  period, 
as  the  account  remains  outstanding 
(except  that  six  month  (26  weeks)  cer- 
tificate accounts  may  not  be  renewed 
at  any  rate  in  excess  of  the  applicable 
maximum  rate  provided  for  under 
§  526.3(a)(8)). 


S  52C.3    Maximum  rates  of  return  payable 
by  members  on  savings  accounts. 


itlnuo — s^     - 

to     compound     interest     on     m^ey        xa)  Elxcept  as  provided  in  S  526.3-1 

market  certificate  accounts  issu^  or     for  certificate  accounts  of  $100,000  or 


more,  no  member  may  pay  an  annual 
rate  of  return  on  a  savings  account  ex- 
ceeding the  applicable  maximum  per- 
centage, as  follows: 


(8Ki)  If  the  discount  rate  (auction 
average  on  a  discount  basis)  for  six 
month  United  States  Treasury  bills 
issued  on  or  immediately  prior  to  the 
date  of  deposit  is  less  than  8^4  percent, 
the  applicable  maximum  percentage 
shall  be  one-quarter  of  one  percent 
above  such  discount  rate  on  certificate 
accounts  of  $10,000  or  more  having  a 
term  of  six  months  (26  weeks).  Such 
applicable  maximum  rate,  which  shall 
not  be  compounded  during  the  term  of 
deposit,  may  be  rounded  off  only  by 
rounding  down. 

(ID  If  such  discount  rate  Is  not  less 
than  8%  percent  and  not  more  than  9 
percent,  the  applicable  maximum 
return  shall  be  9  percent,  which  shall 
not  be  compounded  during  the  term  of 
the  deposit. 

(ill)  If  such  discount  rate  exceeds  9 
percent,  such  discount  rate  shall  be 
the  applicable  maximum  percentage 
rate,  shall  not  be  compounded  during 
the  term  of  the  deposit,  and  may  be 
rounded  off  only  by  rounding  down. 

9  526.6    Advertising   interest   or   dividends 
on  savings  accounts. 

The  following  rules  apply  to  adver- 
tisements, announcements,  or  solicita- 
tions relating  to  interest  or  dividends 
paid  on  a  member's  savings  accounts: 


(j)  any  advertisement,  announce- 
ment, or  solicitation  relating  to  inter- 
est paid  by  a  member  on  a  certificate 
account  of  $10,000  or  more  having  a 
term  of  six  months  (26  weeks)  at  the 
rates  prescribed  in  9  526.3(aK8)(i).  (11) 
or  (ill)  shall  include  a  clear  and  con- 
spicuous notice  that  Federal  regula- 
tions prohibit  the  compounding  of  in- 
terest during  the  term  of  the  account. 

(Sec.  4.  80  Stat.  824  (12  VJB.C.  1425b): 
Reorg.  Plan  No.  3  of  1947.  12  FR  4981.  3 
CFR.  1943-48  Comp..  p.  1071) 

By  the  Federal  Home  Loan  Bank 
Board. 

Ronald  A.  Snider, 
Assistant  Secretary. 

[PR  Doc  79-7668  FUed  3-13-79;  8:45  am] 
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SUSCHAFTER  C— FEDERAL  SAVINCS  AND 
LOAN  SYSTEM 

[No.  79-164] 
PART  545— OPERATIONS 

Fair  Lending  Roquiromentt 

March  8,  1979. 
AGE:NCY:  Federal  Home  Loan  Bank 
Board  ("Bank  Board"). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  does  not 
impose  any  new  obligations.  Its  pur- 
pose Is  to  make  clear  the  Bank  Board's 
intent  that  Federally-chartered  sav- 
ings and  loan  associations  are  to  be 
governed  solely  by  Federal  fair  lend- 
ing laws  and  regulations,  notwith- 
standing any  State  law  to  the  con- 
trary. 

EFFECTIVE  DATE:  March  14.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harry  W.  Quillian,  Associate  Gener- 
al Counsel.  Telephone  (202)  377- 
6440. 

SUPPLEMENTARY  INFORMATION: 
The  Bank  Board's  fair  lending  regula- 
tions and  guidelines  In  12  CFR  Part 
528  and  9  531.8  were  amended  on  May 
18.  1978,  by  Board  Resolution  No.  78- 
302.  In  the  preamble  explaining  the 
changes  made,  the  Bank  Board  ex- 
pressed its  Intent  that  Federally-char- 
tered savings  and  loans  were  to  be  gov- 
erned solely  by  such  regulations  and 
guidelines.  In  order  to  further  clarify 
Its  regulations,  the  Bank  Board  has 
decided  that  this  intent  should  be  ex- 
pressly set  forth  in  the  Code  of  Feder- 
al Regulations.  The  Bank  Board  be- 
lieves that  this  regulatory  amendment 
wlU  provide  a  readily  accessible  answer 
to  Federal-State  Jurisdictional  ques- 
tions regarding  authority  to  monitor 
compliance  by  Federal  associations 
with  fair  lending  laws  and  regulations. 
Accordingly,  the  Bank  Board  hereby 
amends  12  CFR  Part  545  by  adding 
new  9  545.6a.  effective  March  14,  1979, 
to  read  as  follows: 

9  545.6a    Fair  Lending  Requirements. 

Notwithstanding  any  state  law  to 
the  contrary.  Federal  associations  are 
governed  solely  by  the  fair  lending 
provisions  of  Part  528  and  9  531.8  of 
the  Rules  and  Regulations  for  the 
Federal  Home  Loan  Bank  System  and 
other  applicable  Federal  laws  and  reg- 
ulations. 

(Sec.  5.  48  Stat.  132.  as  amended  (12  n.S.C. 
1454).  Reorg.  Plan  No.  3  of  1947.  12  FR 
4931:  3  CFR  1943-48  Comp.  1071) 


By  the  Federal  Home  Loan  Bank 
Board. 

J.  J.  Pink. 
Secretary. 

(FR  Doc.  79-7691  FUed  3-13-79: 8:45  ami 
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CHAPTER  VII— NATIONAL  CREDIT 
UNION  ADMINISTRATION 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

SHARE  ACCOUNTS  AND  SHARE 
CERTIFICATE  ACCOUNTS 

AGENCY:  National  Credit  Union  Ad- 
ministration. 

ACTION:  Pinal  rule. 

SUMMARY:  The  National  Credit 
Union  Administration  has  amended  its 
regulations  with  respect  to  the  maxi- 
mum dividend  rates  payable  by  Feder- 
al credit  unions  on  26  week  share  cer- 
tificate accounts.  The  amendments 
continue  the  maximum  dividend  rate 
on  nonnegotiable  share  certificates 
with  minimum  deposits  of  $10,000  and 
maturities  of  26  weeks  at  one-quarter 
of  one  percent  al)ove  the  discount  rate 
(auction  average  on  a  discount  basis) 
on  the  most  recently  Issued  26  week 
United  States  Treasury  bills,  provided 
the  discount  rate  is  less  than  8%%. 
The  amendments  provide  that  when 
the  discount  rate  exceeds  9%.  the 
maximum  dividend  rate  carmot  exceed 
the  discount  rate;  and  when  the  dis- 
count rate  is  between  8^4%  and  9%, 
the  maximum  dividend  rate  is  9%.  The 
amendments  also  provide  that  the 
dividends  on  these  share  certificate  ac- 
counts cannot  be  compounded  during 
their  term  and  notice  of  this  prohibi- 
tion must  be  set  forth  In  any  adver- 
tisements and  disclosures  relating  to 
these  share  certificates. 

EFFECTIVE  DATE:  March  30,  1979. 

ADDRESS:  National  Credit  Union  Ad- 
ministration. 2025  M  Street  NW., 
Washington,  D.C.,  20456. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  L.  Skiles,  Deputy  General 
Counsel,  or  James  J.  Engel.  Assist- 
ant General  Counsel,  at  the  above 
address.  Telephone:  (202)  632-4870. 

SUPPLEMENTARY  INFORMATION: 
Effective  Novemt>er  20,  1978,  the  Na- 
tional Credit  Union  Administration 
created  a  new  category  of  share  certif- 
icate accounts  whose  ceiling  rate  is 
tied  to  the  discount  rate  on  26  week 
United  States  Treasury  bills.  The  Na- 
tional Credit  Union  Administration's 
action     authorized     Federal     credit 
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unions  to  pay  dlrfdendB  on  such  ac- 
counts of  110,000  or  more  with  maturi- 
ties of  exactly  26  weeks  at  a  rate  of  up 
to  one-quarter  of  one  percent  above 
the  discount  rate  (auction  average  on 
a  discount  basis)  established  for 
United  States  Treasury  bills  with  ma- 
turities of  26  weeks  that  are  issued  on 
or  immediately  prior  to  the  date  of  the 
purchase  of  the  share  certificate. 
Rounding  off  of  the  rate  may  be  done 
only  by  rounding  down. 

The  National  Credit  Union  Adminis- 
tration has  now  amended  its  regula- 
tions to  adjust  the  maximum  dividend 
rate  that  may  be  paid  on  money 
market  share  certificate  accounts 
when  the  26  week  United  States  Treas- 
ury bill  discount  rate  exceeds  8%%. 
When  the  discount  rate  is  l>etween 
8%%  and  9%,  the  maximum  dividend 
rate  that  may  be  paid  caruiot  exceed 
9%.  When  the  discount  rate  exceeds 
9%,  the  maximum  dividend  rate 
cannot  exceed  the  discount  rate.  As  in 
the  past.  Federal  credit  unions  may 
continue  to  pay  dividends  at  one-quar- 
ter of  one  percent  above  the  discount 
rate,  but  this  now  applies  only  if  the 
discount  rate  is  8%%  or  less. 

At  the  time  the  new  money  market 
share  certificate  account  category  was 
created,  the  National  Credit  Union  Ad- 
ministration did  not  preclude  the  com- 
pounding of  dividends  on  the  new  cat- 
egory. The  National  Credit  Union  Ad- 
ministration has  now  determined  that 
effective  March  30,  1979.  Federal 
credit  unions  may  not  compound  divi- 
dends on  such  an  account  purchased 
on  or  after  that  date  and  during  the  26 
weeks  that  the  account  remains  out- 
standing. 

Because  compounding  is  permitted 
for  all  other  categories  of  share  certifi- 
cate accounts,  the  National  Credit 
Union  Administration  believes  it  ap- 
propriate for  all  Federal  credit  unions' 
advertisements,  announcements,  solici- 
tations and  disclosure  statements  con- 
cerning this  category  of  certificate  ac- 
count to  indicate  clearly  and  conspicu- 
ously that  Federal  regulations  prohib- 
it compounding  of  interest  during  the 
term  of  the  account.  Such  notice  will 
serve  to  inform  prospective  account 
holders  of  a  material  difference  be- 
tween money  market  share  certificate 
accounts  and  other  share  certificate 
accounts  on  which  compounding  is 
permitted. 

Federal  credit  unions  may  continue 
to  compound  interest  on  money 
market  share  certificate  accounts 
issued  or  renewed  prior  to  the  March 
30.  1979.  effective  date  of  these 
amendments.  However,  upon  renewal 
at  maturity  after  that  date.  Federal 
credit  unions  may  not  compound  divi- 
dends on  those  accounts  during  the  26 
week  qualifying  period.  (In  this 
regard.  Federal  credit  unions  may  not 
extend  the  maturity  of  money  market 
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share  certificate  accounts  because 
such  accounts  must  have  a  maturity  of 
precisely  26  weeks.) 

Similar  action  is  being  taken  by  the 
Board  of  Governors  of  the  Federal  Re- 
serve System,  the  Federal  Deposit  In- 
surance Corporation,  and  the  Federal 
Home  Loan  Bank  Board  for  depository 
institutions  subject  to  their  respective 
jurisdictions.  The  actions  are  being 
taken  by  these  agencies  at  this  time  in 
an  effort  to  further  restrain  inflation. 
The  amendments  are  designed  to 
somewhat  reduce  the  cost  of  money 
market  certificates  and  to  moderate 
the  flow  of  funds  into  thrift  institu- 
tions in  the  current  inflationary  envi- 
ronment. While  this  action  will  effect 
the  savings  flows  of  thrifts,  it  will 
permit  them  to  continue  to  remain 
competitive  In  attracting  funds  for 
housing. 

The  National  Credit  Union  Adminis- 
tration's action  was  taken  at  this  time 
after  consultation  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  Federal  Home  Loan 
Bank  Board,  and  the  United  States 
Department  of  the  Treasury.  In  order 
to  facilitate  achievement  of  these  pre- 
viously mentioned  objectives  as  rapid- 
ly as  possible,  and  because  it  is  in  the 
public  interest  that  they  become  effec- 
tive without  delay,  the  National  Credit 
Administration  hereby  finds  that  the 
notice  and  public  participation  provi- 
sions of  5  U.S.C.  553  would  be  contrary 
to  the  public  interest  and  that  good 
cause  exists  for  making  the  amend- 
ments effective  in  less  than  30  days. 

Accordingly.  12  CFR  701.35  is 
amended  as  set  forth  below. 

LORXNA  MATTHXWS. 

Acting  AdminUtrator. 

March  9.  1979. 

AnTHORrrY:  Sec.  107.  91  Stat.  49  (12  U.S.C. 
1757),  Sec.  120.  73  Stat.  835  (12  U.S.C.  17M) 
and  Sec.  309,  84  Stat.  1104  (12  U.S.C.  1789). 

S  701.35    Share  accounts  uid  share  certifi- 
cate  accounts. 

(1)  Paragraph  (gK5)  is  amended  to 
read  as  follows: 

"(5)  In  the  case  of  a  share  certificate 
account  of  $10,000  or  more  having  a 
fixed  or  minimum  term  or  qualifying 
period  of  26  weeks,  the  maximum  divi- 
dend rate,  which  shall  not  be  com- 
pounded during  the  term  or  qualifying 
period  and  may  be  rounded  off  only  by 
rounding  down,  shall  be: 

(i)  One  quarter  of  one  percent  above 
the  discount  rate  (auction  average  on 
a  discount  basis)  for  26  weeks  United 
States  Treasury  bills  Issued  on  or  im- 
mediately prior  to  the  date  of  the  pur- 
chase of  the  share  certificate  if  such 
discount  rate  is  less  than  8%%;  or 

(ii)  9%  if  such  discount  rate  is  not 
less  than  S%%  and  not  more  than  9%: 
or 
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(lU)  Equal  to  the  discount  rate  if 
such  discount  rate  exceeds  9%." 

(2)  Paracniph  (JKl)  is  amended  by  de- 
leting the  word  "and"  at  the  end  of 
subparagraph  (11);  by  deleting  the  "." 
at  the  end  of  subparagraph  (ill)  and  by 
inserting  ";  and"  In  lieu  thereof;  and 
by  adding  a  new  subparagraph  to  read 
as  follows: 

"(iv)  A  clear  and  conspicuous  notice 
stating  that  Federal  regulations  pro- 
hibit the  compounding  of  dividends 
during  the  qualifying  period  shall  be 
included  In  the  case  of  share  certifi- 
cates issued  pursuant  to  paragraph 
(gK5)." 

(3)  Subparagraph  (kXlXiil)  is  amended 
to  read  as  follows: 

"(iii)  That  Federal  regulations  pro- 
hibit payment  of  dividends  in  excess  of 
available  earnings,  and  in  the  case  of 
share  certificates  issued  pursuant  to 
paragraph  (gK5),  that  Federal  regula- 
tions prohibit  the  compounding  of  divi- 
dends during  the  qualifying  period:". 

(FR  Doc.  79-7746  Filed  3-13-79;  8:45  ami 
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Titi*  21 — Food  and  Druys 

CHAPTER  n— DRUG  ENFORCEMENT 
ADMINISTRATION,  DEPARTMENT 
Of  JUSTICE 

PART  1308— SCHEDULES  OF 
CONTROUED  SUBSTANCES 

Exompt  Chomical  Proparotions 

AGENCY:  Drug  Enforcement  Admin- 
istration. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  exempts  the 
below  listed  chemical  preparations  and 
mixtures  which  contain  controlled 
substances  from  the  application  of 
various  provisions  of  the  Comprehen- 
sive Drug  Abuse  Prevention  and  Con- 
trol Act  of  1970.  and  from  certain 
Drug  Enforcement  Administration 
regulations.  This  action  is  in  response 
to  applications  for  exemptions  filed 
with  the  DEA  and  is  consistent  with 
the  needs  of  researchers,  chemical  an- 
alysts, and  suppliers  of  these  products. 

DATES:  This  rule  is  effective  March 
14,  1979,  subject  to  being  suspended, 
reinstated,  revoked  or  amended  by  the 
Administrator  upon  consideration  of 
any  comments  or  objections  which 
raise  significant  Issues  on  any  findings 
of  fact  or  conclusion  of  law  supporting 
this  order,  received  on  or  about  May  10. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Howard  McClain.  Chief.  Regulatory 

Control  Division,  telephone  202-633- 
1366. 


SUPPLEMENTARY  INFORMATION: 
The  Administrator  of  the  Drug  En- 
forcement Administration  has  received 
applications  pursuant  to  $  1308.23  of 
Title  21  of  the  Code  of  Federal  Regu- 
lations requesting  that  several  chemi- 
cal preparations  containing  controlled 
substances  be  granted  the  exemptions 
provided  for  in  §  1308.24  of  Title  21  of 
the  Code  of  Federal  Regulations. 

The  Administrator  hereby  finds  that 
each  of  the  following  chemical  prep- 
arations and  mixtures  is  intended  for 
laboratory,  industrial,  education,  or 
special  research  purposes,  is  not  in- 
tended for  general  administration  to  a 
human  being  or  other  animal,  and 
either  (a)  contains  no  narcotic  con- 
trolled sutistances  and  is  packaged  in 
such  a  form  or  concentration  that  the 
package  quantity  does  not  present  any 
significant  potential  for  abuse,  (b)  con- 
tains either  a  narcotic  or  non-narcotic 
controlled  substance  and  one  or  more 
adulterating  or  denaturing  agents  in 
such  a  manner,  combination,  quantity, 
proportion  or  concentration,  that  the 
preparation  or  mixture  does  not  pre- 


sent any  potential  for  abuse,  or  (c)  the 
formulation  of  such  preparation  or 
mixture  incorporates  methods  of  dena- 
turing or  other  means  so  that  the  con- 
trolled substance  cannot  in  practice  be 
removed,  and  therefore  the  prepara- 
tion or  mixture  does  not  present  any 
significant  potential  for  abuse.  The 
Administrator  further  finds  that  ex- 
emption of  the  following  chemical 
preparations  and  mixtures  is  consist- 
ent with  the  public  health  and  safety 
as  well  as  the  needs  of  researchers, 
chemical  analysts,  and  suppliers  of 
these  products. 

Therefore,  pursuant  to  the  Act.  and 
regulations  of  the  Department  of  Jus- 
tice and  the  Drug  Enforcement  Ad- 
ministration, the  Administrator  of  the 
Drug  Enforcement  Administration 
hereby  orders  that  Part  1308  of  Title 
21  of  the  Code  of  Federal  Regulations 
be  amended  as  hereinafter  appears. 

Dated:  March  5,  1979. 

Peter  B.  Bensinger. 
Administrator. 


91308.24    [Amended] 

a.  Section  1308.24(1)  is  amended  by  deleting  the  following: 


Manufacturer  or  supplier 


Product  name  and  supplier's  cataloc 
No. 


Form  of  product 


Date  of 
application 


PlasUc  bar  16.24  g. 
per  bag. 


03-S4-7S. 


Plastic  bottle:  ISO  mL.    09-21-77. 
100  mL 

Pillow:  10  mc.  each 00-23-71. 


Vtal:  8  ml. 

VlaL  50  ml 

Vial:  30  ml 

do 

. do 

Vial:  SO  ml 


Vial:  20  ml.. 

do  „......» 

4to „ 

for  this 


company   from 


09-10-T3. 
01-18-77. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do 
Do. 
Da 
Do. 
Do. 
Do. 
21   CPR 


Abbott  laboratories Barbital-Acetate  Buffer  Powder  with 

1  f.  Sodium  Azlde,  NDO  0074-7S01- 
12. 
Abbott  Laboratories Polyethylene  Glycol  6000,  16%  solu- 
tion In  0.00  M  barbital  buffer.  No. 
7541. 

Chemed  Corp.  (Dearborn         Zinc  Reacent  No.  2.  No.  704 

Chemical  Dlv.). 

CurtU  Nuclear  Corp FeRRONEX  Kit  No.  00250 

Hy land-Dtvlslon  Travenol      T-1  ..„ 

Laboratories,  Inc. 

Do , T-S 

Do T-» 

Do T-» 

Dor"Z!!!!!!!!Z!Z!Z!Z!Z  T-7' 

Do T-8 

Do T-10 

Do T-U 

Do T-18 

Do T-ie 

Do T-17 

Do T-18 

Lrderle  Laboratories,  (Delete  this  company  and  all  entries 

Division  of  American  130a.34(i>.) 

Cyanamld  Co. 

trederle  Laboratories (Delete  this  company  and  all  entries  for  this  company  from  21   CrPR 

1308.24(1).) 

LKB  Instruments.  Inc Barbital   Buffer  PH  8.6   No.   LKB-      Vial:  290  mL 01-03-74. 

5104-180. 
Microbiological  Aaaoclates,       Veronal  Buffer  (S  x  concentrated  for      Glass  bottle:  500  ml.,      10-18-76. 
Division  of  Whittaker  LBCF  test)  Product  No.  17-744.  100  mL 

Corp. 
New  Encland  Nuclear Dlhydromorphlne  [7,8-3H(N)l  Cata- 
log No.  NET-«ia 

Do 5-Bthyl-5-phenylbarfolturic  Acid 

(3H<0)).  Catalog  No.  NET-401. 

Do 6-Ethyl-6-phenyIbarblturic  Acid 

(rinx-2-14C)  Catalog  No.  NEC-337. 

Do 5-Ethyl-5-(l  methylbutyl)  barbituric 

Acid     (rin(-2-14C)     Cataloc     No. 
NEC-389. 
S-Cyclohexenyl-3.  5.-dlmethyl  barbi- 
turic   Acid    (2-14C>,    catalog    No. 

NEC-6S3.  

Nichols  Institute  Dtacnostlcs  Parathyroid    Hormone    (PTH)    Ra- 
dioimmunoassay. 
Reacent  A 

Reagent  B 

Reagent  Blank 


Do— 


Do. 
Do.„ 
Do- 


Combi-vlaL'  250  uCl.  1 

08-2S-7S 

mCL 

Combi-vial:  250  uCl.  S 

Da 

men.  1  mCi. 

Screwcap  botUe:  250 

Da 

uCt.  SO  uCL 

Screwcap  bottle:  500 

Da 

uCL  100  uCl.  1  mCL 

Screwcap  bottle:  250 

Da 

uCiSOuCL 

Klt:IOOtesU 

10-18-77. 

Glass  bottle:  SO  ml 

Da 

Glass  bottle:  16  ml 

Do. 

Glass  bottle:  5.0  ml 

Do. 
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Manti/mcturer  or  (upplier      Product  nAmc  aiid  ■uppllcr'i  cmUloc 

No. 


Porm  (A  product 


D«t«or 

ippUcaUoo 


Do 

Do 

Mnclemr  DlugaatticM,  Inc. 

Srarle  DUixixMtlcs  Inc. 
Subsldimry  of  G.  O.  Searle 
*Co. 

Do 

Do 

Do 

Da 


PTH  Standardi. 


PTH  Controls 

TTTRIA  P CO.  Keacent  Cataloff  No. 

18100. 
T-3    RIA    rcMcnt   let    CaUloc    No. 

61113. 


..do. 


Da 

do ..._ — „.         Da 

Puttlifvvyienf  bottle:     tn-M-TI. 

in  ad. 
KJt:  100  tcMa 0-14-77. 


T-3  RIA  liotope  reacent  composftlon .      Amber  (lau  bottle:  4 


T-3  antibody  reacent  compoalUon 

T-4    RIA    reacent    let    Cataloc    No. 

6I11I4. 
X'4  RIA  Isotope  mc^nt  composKton . 


..do. 


Da 

Da 
Da 


Kit:  300  tcsU 

Amber  (laai  bottle:  4  Da 


D* , 

_  T-4  RIA  anUbody  reacmt  compoal- 
tlon. 

<tn 

Da 

Do 

..  T-3  Uptake  Reacent  Catalog  Na 
•1133. 

KItiSOteaU 

.  n-u-n. 

K  R.  aquibb  &  .Sona.  Inc. ._. 

..  Thryoatat-4  Ktt  Cataloc  No.  M13S  t« 
Indude: 

(a)   Thyrartat-4   Standard   Solu- 

Ttal: 7  ml 

.  OS-M-TX. 

tion. 
<b)  Thyrortat  4  Buffer  Solution.... 

Bottle:  60  ml _.. 

..  ANS  buffer  pH  •.«  Cataloc  J-S144 

Plastic  bottle:  100  ml.. 

-  05-I4-7S. 

Do 

..  Diluent  Buffer  pH  8.3  Cataloc  Na  D- 
1313. 

Bottle  7S0  Ml — 

.  «-34-7S. 

Do_ 

-  Diluent  Buffer  pH  8.3  Cataloc  Na  U- 
1313a 

BoUlc:  3.000  ail. 

-  03-34-75. 

D» 

.  DUuent  Buffer  pH  8.6 

Vial;  19  ml 

Do. 

b.  Section  1308.24(1)  is  amended  by  adding  the  following: 


Manufacturer  or  suppHer      Product  name  and  luppiler'i  cataloc 

No. 


Porm  of  product 


Date  of 
application 


Abbott  Laboratories 


Do.. 


Polyethylene  Glycol  6000.  16%  Solu- 
tion In  0.09  '  Barbital  Buffer.  No. 
7MI. 

SLCO  RIA  Dtacnostic  Kit  Na  97M.... 


Plastic  bottle:  300  ml..    09-31-77. 
ISO  ml. 


0«- 


CO  RIA  Dlacnostlc  Kit  No.  7819 

■^-Cholyltlycyltyromne        Reacent 

Solution.  No.  7816. 

Cbolylglycine     AntiwruBi     <RabMt> 

Rea«pnt  Solution  No.  7817. 
BarbttaJ  Buffer.  0.80  M  Reacent  So- 
lution No.  7834. 

AmerahamCorp T8H   RIA  Test   Kit   Code   IM.IOOO. 

Code  1M.1001. 

D* I  135-TSU 

Da 


Do.. 


Do- 


KiC  300  mta.  100 
tesU. 

Kit: do 

PlasUcbotUe:30ml. 


Plastic  bottle:  2.5  ml.... 


04-07-78. 

Da 
Da 

Da 

Do. 


Kit:  50  testj.  100  tesU  .  03-09-78. 


Da- 


Do- 


Do„ 


Becton.  Dickinson  4t  Ca_ 


Anti  TSU  Serum.. 
Second  Antibody  Reacent.. 

T  3  Uptake  (Sorbenl)  Kit 

1  125  Triiodothyronine  Solution...- 

T.    Tracer    Solution     Cataloc     No. 
333611. 

AnUbody  Coated  Tubes  Cataloc  No. 

333718. 
Solid   Phase   T.   Radioimmunoassay 

KU    /135I/    Cataloc    No.    333613. 

Cataloc   No.    233930.   Cataloc   No. 

332531. 
Blo-Rad  Laboratories Quantimune  T-4  RIA  Test  Kit 


Do- 


De.. 


Do.. 


Quantimune  T-3  RIA  Test  Kit 

Quantimune  Neot\atal  T-4  RIA  Test 

Kit. 
Quantimune  Barbital  Buffer 

Sodium  BartMtal  Buffer  PH3 

Radio-  Immunoassay 


Vial:  16  mL 

„....do. 

..do 

Kit:  100  tesU 

Bottlf :  290  ml 

White  NALOENB 

polypropylene 

bottle:  13Sml. 
Cardboard  box: 

3S  x3V,\  100  tubes. 
Kit:  100  tests.  300 

tesU.  400  testa. 


Kit:  5000  testa.  100 

tests, 
nt:  500  tesU.  100 

tMla. 
Kit:  250  tests 


I2SI-CorttooI 

Kit. 
Wellcomtrol*  Assayed  ONE  Chtaloc 

No.  BCOl. 


Burrouchs  Wellcome  Ca, 
Wellcome  Reacents  DIv. 

Do Weilcomtrol*  Assayed  TWO  Cataloc 

No.  BC03. 

Do _.. Wellcomtrol*  Assayed  THREE  Cata- 
loc No.  BC03. 

Do WellcomtroP  Unassayed  ONB  Cata- 
log No.  BCll. 

Do WellcomtroP  Unassayed  TWO  Cata- 
loc No.  BC12. 

Da Wellcomtrol*      Unassayed      THREE 

Cataloc  No.  BC13. 


Plastic  bottle:  1000 
ml..  250  ml .  300  ml. 

Glass  vial:  100  ml..  50 
ml. 

Kit:  300  tests.  100 
tests. 

Glass  bottle:  30  ml 


...do.„ 
„A)... 
_.do... 
...do  .„ 
...do.„ 


Da 
Oa 
Da 

03-15-78. 
Do. 

03-13-79. 


08-09-78. 

68-9I-TI. 
Da 
Do. 
Do. 

69-16-78. 
Do. 

03-01-78. 
Da 
Da 
Da 
Da 
Da 
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Manufacturer  or  supplier 


Product  name  and  supplier's  cataloc 
No. 


Porm  of  product 


Date  of 
appUcatkn 


Diagnostics  Dtv.  PIsher 
Scientific  Co- 
Do . 

Do 


Serum  Toxlcolocy  Control  No.  2940-      ViaL  10  ml 


04-06-78. 


Urine   Chemistry   Control   (Human) 

L«vel  II  No.  2935-80. 
Urine  Toxlcolocy  Control  No.  2050- 

61. 

aca-  PHNO  Analytical  test  pack 

Abuscreen     Radioimmunoassay     for 

PhencycUdine. 
T- 1 


Do 

LKB  Instruments.  Inc.. 


Therapeutic  Drue  Monitoring  Con- 
trol. Normal.  Unassayed  (Human). 

Therapeutic  Drue  Monitoring  Con- 
trol. Elevated  Unassayed  (Human}. 

Tris-barbiturate  Buffer  pH  84 


I^yne  Laboratories UquiSol  T.  125,  Mini-Pak  Catalog  No. 

9032. 

Do LiqulSol  T.  125,  Kit  CaUlog  No.  9009. 

Do UqulSoi  T.  US,  Bulk  Pak  Catalog 

No.  9031,  Catalog  No.  9010. 
Do «__ UquiSol    T.    125,    Reagent    Buffer 

CaUiog  No.  9032.  CaUlog  No.  9009. 

Catalog  No.  9031.  Catalog  No.  9010. 
Da LiqulSol  T.  125,  Wash  Solution  Cata- 
log   No.    9C32.    Otalog    No.    9009. 

Catalog  No.  9031. 
Da LiqulSol  T.   125,  Wash  Concentrate 

C^atalog  No.  9010. 
MlUiiiore  Corp.  AIpha-l-Antitrypski     Electroimmun- 

(Worthlngton  Diagnostics        oa.ssay    Reagent]  Set   Catalog   No. 
DiV).  DRCKM7307.        ' 

Da_— C3  Electroimmonoaasay  Reagent  Set 

Catalog  No.  DH0047307. 
Do __ Transferrin         Electroimmunoassay 

Reagent        Set        Catalog        No. 

DR0047306. 

Da - Haptoglobin        Electroinummoaasay 

'  Reagent       Set       Catalog       No. 

DR0047306. 
Do.— -» IgA     EJectrolmmunoassay     Reagent 

Set  C:aUloc  No  DR004730I. 

Da ».. .«_...  Eiectroimmunoassay  Buffer 

Oa_«-_.» „._„.....„. ElectroagarosHde _..„_ — 


Monobind... 


T3  Uptake  Tracer  Reagent.. 


Do „ T3  Adsorbent  Reagent.. 


NichoU  Institute . 


(PTH)    Ra- 


Do... 
Do.. 
Do.~ 
Do... 


™...„...  Parathyroid    Hormone 
dioimmunoassay. 

Reagent  A -„ 

.„ Reagent  B ™_...™. 

Reagent  blank.—......... 

PTH  standards .. 

Do PTH  controls , 

Nuclear  Diagnostics,  Inc. TETRIA*    P.E.G. 

No.  16100R. 

Do TETRA  ■    P.E.O.  Antiserum  Catalog 

No.  I6100A. 

Do. „ SPINSEP-T4    Reagent   Catalog   No. 

14100. 

Do TIBC  Buffer  Solution  Catalog  No. 

3S0B. 
E.  R.  Squibb  &  Sons.  Inc Thyrostat-4/FTI  Diagnostic  Test  Kit. 


Reagent  Catalog 


Vial:  25  ml Do. 

......do Do. 

Carton:  40  tests  packs  .  08-25-7T. 
Kit:  2500  tesU.  100  08-29-78. 

tesU. 
Vial:  50  mL ™.  01-13-78. 

Vial:  20  ml Do. 

— -do Do. 

— .do Da 

Vial:  SO  ml Da 

Viat  20  mL Da 

— do Da 

do .._ Da 

— do _  Da 

— do Da 

VlaL  60  mL Da 

Vlat  30  ml Da 

do Do. 

_.J>0 Da 

Vlat  16  ml 05-19-78. 

— do - -_„  Da 

ViaL  20  mL Da 

.„...do Da 

do Da 

— do Da 

Vlat  10  ml Do. 

~~.do  .______..„..„  Do. 

do „  Do. 

Amber  bottle:  20  ml..      08-28-78 

40  bottles  per  box. 
do Do. 

Packet:  each  6.788  8.       05-15-78. 

29  packets  per  box. 
Klt:25tesU „ 01-26-78. 

Kit:  100  tests Do 

Kit:  250  tests.  500  Do 

testa. 
Amber  Wheaton  glass  Da 

vial:  12.5  ml.,  50  mL, 

85  ml.,  85  ml. 
Clear  Wheaton  glass  Da 

vial:  12.5  ml..  SO  ml.. 

65  mL 
Clear  Wheaton  glass  Da 

vial:  65  mL 
Kit:  60  ml 01-27-78. 


<v> 

Da 

......do _. 

_  /lo  „     .. _..    _. 

Da 
Da 

Foil  poucta  10.2  gm. — 
Plate:  3V'4-x2V4 

■xH.'x. 
Glass  bottle;  55  ml..  30 

ml..  Plastic  bottle: 

125  mL 
Glass  bottle:  110  ml., 

50  nil.  Plastic  bottle: 

260  ml. 
Kit:  100  tests 

Da 
Do. 

05-15-78. 

Do. 
10-17-77. 

Glass  bottle:  50  ml 

Glass  bottle:  15  ml 

Glass  bottle:  5.0  ml 

do 

Do. 
Do. 
Do. 
Do. 

Do. 

Polypropylene  bottle: 
55  ml. 

do       

03-10-78. 
Do. 

Polyethylene  bottle: 

105  ml.. 
Plastic  bottle:  60  ml....; 

Kit:  25  tests 

04-13-78. 
06-09-78. 
01-30-78. 
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Manufacturer  or  supplier 

Product  name  and  supplier's  cataloc 

Date  of 

No. 

Do - 

.  Thyrostat-4  Standard  Solution  18  ^c . 

Olaas  vlal-1.2  ml  „. 

Da 

Da  ___„ 

.  Thyro8tat-4  Standard  Solution  12m<  - 

do 

Da 

Do 

.  Thyrostat-t  Standard  Solution  tpt 

do 

Do. 

Supelco.  Inc ____— 

.  Mescaline . 

Glass  Ampul:  1000 
micrograms. 

0»-0S-7a. 

Warner-Lambert  Reaearch 

AntlepUeptlc    Dni«    Level    Quality 

Amber  glass  serum 

04-13-78. 

Institute.. 

Control  Procram. 

botUe:  10  ml. 

Wlen  Laboratories.  Inc 

.  ANS  Buffer  pH  ».»  Catalog  No.  T- 
St44. 

Plastic  botUe:  100  ml. 

09-I4-7S. 

Da 

.  T.  Buffer  Reagent  CaUloc  No.  T- 
S1S«. 

Plastic  vial:  20  ml 

0»-13-7a. 

[FR  Doc.  79-7306  PUed  3-13-79;  8:45  am] 

[4830-01-] 

TitI*  26— Internal  Ravanu* 

CHAPTER  I— INTERNAL  REVENUE 
SERVICE,  DEPARTMENT  OF  THE 
TREASURY 

SUBCHAPTER  C— EMPLOYMENT 
TAXES 

'  [T.D.  76001 

PART  31— EMPLOYMENT  TAXES;  AP- 
PLICABLE ON  OR  AFTER  JANUARY 
1,  1955 

Dafinition  of  CompanMition  for  Pur- 
posos  of  tho  Railroad  RoNromont 
Tax  Act 

AGEINCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides 
final  regulations  relating  to  the  defini- 
tion of  compensation  for  purposes  of 
the  Railroad  Retirement  Tax  Act. 
Changes  to  the  applicable  tax  law 
were  made  by  the  Act  of  October  18. 
1976.  These  regulatiorts  provide  neces- 
sary guidance  to  comply  with  that  Act 
and  would  affect  employees,  employee 
representatives,  and  employers  to 
whom  the  Railroad  Retirement  Tax 
Act  applies. 


DATE  The  regulations  are  effective 
for  compensation  paid  after  December 
31.  1954,  with  respect  to  services  per- 
formed after  that  date. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Leonard  T.  Marclnko  of  the  Legisla- 
tion and  Regulations  Division.  Office 
of  the  Chief  Counsel,  Internal  Reve- 
nue Service.  1111  Constitution 
Avenue.  N.W..  Washington.  D.C. 
20224  (Attention:  CC:LR:T.  202-566- 
3459). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  1.  1978,  the  Federal 
Register  published  proposed  amend- 
ments to  the  Employment  Tax  Regu- 
lations (26  Cl^ll  Part  31)  under  section 
3231  (e)  of  the  Internal  Revenue  Code 
of  1954  (43  FR  39149).  These  amend- 
ments were  proposed  to  conform  the 
regulations  to  section  4  (b)  and  (c)  (2) 
of  the  Act  of  October  18.  1976  (90  SUt. 
2526).  No  comments  were  received 
with  respect  to  the  proposed  amend- 
ments, and  no  public  hearing  was  re- 
quested or  held.  The  proposed  amend- 
ments are  adopted  by  this  Treasury 
decision  without  change. 

Explanation 

Public  Law  94-547  amends  section 
3231  (e)  of  the  Internal  Revenue  Code 
by  excluding  two  types  of  pa>'ments 
from  the  definition  of  compensation 
for  purposes  of  the  Railroad  Retire- 
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ment  Tax  Act.  First,  the  statute  ex- 
cludes from  compensation  payments 
(including  amounts  paid  for  insurance) 
to  an  employee  or  his  dependents  be- 
cause of  sickness  or  accident  disability, 
or  for  medical  and  hospital  expenses 
in  connection  with  sickness  or  accident 
disability.  Second,  Pub.  L.  94-547  also 
excludes  from  the  definition  of  com- 
pensation amounts  paid  specifically, 
either  as  advances  or  reimbursements 
or  allowances,  for  traveling  or  other 
bona  fide  and  necessary  expenses  in- 
curred in  the  business  of  the  employ- 
er. The  regulations  provide  several 
rules  for  applying  these  amendments 
made  to  the  definition  of  compensa- 
tion by  the  statute. 

The  regulations  adopted  by  this 
Treasury  decision  impose  no  new  re- 
porting burdens  or  recordkeeping  re- 
quirements. The  "principal  effect  of 
the  final  regulations  is  to  conform  ex- 
isting regulations  under  section  3231 
(e)  of  the  Code  to  changes  made  by 
the  Act  of  October  18.  1976.  Evalua- 
tion of  the  effectiveness  of  these  regu- 
lations after  issuance  will  be  based 
upon  comments  received  from  offices 
within  Treasury  and  the  Internal  Rev- 
enue Service,  other  governmental 
agencies,  and  the  public 

Drafting  Information 

The  principal  author  of  these  regu- 
lations is  Leonard  T.  Marclnko  of  the 
Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Inter- 
nal Revenue  Service.  However,  person- 
nel from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury  Depart- 
ment participated  in  developing  the 
regulations,  both  on  matters  of  sub- 
stance and  style. 

ADOPTION  OF  AMENDMfSrrS  TO  THE 
REGULATIONS 

Accordingly,  the  amendments  to  26 
CFR  Part  31  published  as  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  for  September  1,  1978  (43  FR 
39149),  are  hereby  adopted  as  pro- 
posed. 

This  Treasury  decision  is  issued 
under  the  authority  contained  in  sec- 
tion 7805  of  the  Internal  Revenue 
Code  of  1954  (68A  SUt.  917:  26  U.S.C. 
7805). 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

Approved:  March  7. 1979. 

Donald  C.  Lubick. 
Assistant  Secretary 
of  the  Treasury. 

Paragraph  1.  Section  31.3231(e)  and 
the  historical  note  thereto  are  deleted. 

Par.  2.  Section  31.3231(e)-l  is 
amended  by  revising  subparagraph  (3) 
of  paragraph  (a),  by  revising  subparar 
graph  (2)  of  paragraph  (b).  by  deletiilg 
subparagraph  (3)  of  paragraph  (b)  and 
redesignating  subparagraphs  (4).  (5). 
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(6),  and  (7).  and  (8)  of  paragraph  (b) 
as  subparagraphs  (3),  (4).  (5).  (6),  and 
(7),  respectively,  and  by  revising  redes- 
ignated subparagraph  (4)  of  para- 
graph (b).  These  revised  provisions 
read  as  follows: 

§  31.3231(e)-l    Compensation. 

(a)  Definitions.  •  •  • 

(3)  The  term  "compensation"  does 
not  include  the  following  items: 

(1)  The  amount  of  any  pasnnent  (in- 
cluding any  amount  paid  by  an  em- 
ployer for  Insurance  or  annuities,  or 
into  a  fund,  to  provide  for  any  such 
payment)  made  to,  or  on  behalf  of.  an 
employee  or  any  of  his  dependents 
under  a  plan  or  system  established  by 
an  employer  which  makes  provision 
for  his  employees  generally  (or  for  his 
employees  generally  and  their  depend- 
ents) or  for  a  class  or  classes  of  his  em- 
ployees (or  for  a  class  or  classes  of  his 
employees  and  their  dependents),  on 
account  of  sickness  or  accident  disabil- 
ity or  medical  or  hospitalization  ex- 
penses in  connection  with  sickness  or 
accident  disability.  Payments  under  a 
plan  or  system  established  by  an  em- 
ployer solely  for  the  dependents  of  his 
employees  are  not  within  this  exclu- 
sion from  compensation.  Dependents 
of  an  employee  include  the  employee's 
husband  or  wife,  children,  and  any 
other  members  of  the  employee's  im- 
mediate family.  It  is  inunaterial  for 
purposesof  this  exclusion  whether  the 
amount  or  possibility  of  such  benefit 
payments  is  taken  into  consideration 
in  fixing  the  amount  of  an  employeees 
remuneration  or  whether  such  pay- 
ments are  required,  expressly  or  im- 
pliedly by  the  contract  of  service. 

(ii)  Tips,  except  as  provided  in  sec- 
tion 3231(e)(3)  of  the  Code. 

(ill)  The  voluntary  payment  by  an 
employer,  without  deduction  from  the 
remuneration  of  the  employee,  of  the 
tax  imposed  on  such  employee  by  sec- 
tion 3201. 

(Iv)  An  amount  paid  specifically— 
either  as  an  advance  as  reimbursement 
or  allowance— for  traveling  or  other 
bona  fide  and  necessary  expenses  in- 
curred or  reasonably  expected  in  be  in- 
curred in  the  business  of  the  employ- 
er, provided  any  such  payment  is  iden- 
tified by  the  employer  either  by  a  sep- 
arate payment  or  by  specifically  indi- 
cating the  separate  amoiuits  where 
both  wages  and  expense  reimburse- 
ment or  allowance  are  combined  in  a 
single  payment.  In  determining 
whether  any  taxes  paid  under  the 
Railroad  Retirement  Tax  Act  are  to  be 
adjusted  by  reason  of  sul>division  (i)  or 
(iv)  of  this  subparagraph,  if  the  appli- 
cable period  of  limitation  of  the  filing 
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of  a  claim  for  credit  or  refund  of  such 
taxes  expires  after  October  18,  1976, 
and  before  April  18,  1977.  such  period 
of  limitation  is  considered  to  expire  on 
April  18,  1977. 


(b)  Items  included  as  compensation. 

•  •  • 

(2)  Vacation  allowances  or  back  pay 
upon  reinstatement  after  wrongful  dis- 
charge. 


(4)  Amounts  paid  as  allowance  or  re- 
imbursement for  traveling  or  other  ex- 
penses incurred  in  the  business  of  the 
employer  if  such  amounts  are  not 
identified  by  the  employer  by  a  sepa- 
rate payment  or  by  specifically  indi- 
cating the  separate  amounts  where 
both  wages  and  expense  reimburse- 
ment or  allowance  are  combined  in  a 
single  payment. 
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THIo  30 — Minorol  Reteurcos 

CHAPTER  VII— OFFICE  OF  SURFACE 
MINING  RECLAMATION  AND  EN- 
FORCEMENT, DEPARTMENT  OF  THE 
INTERIOR 

SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS 

Pormonont  Rogulatery  Program 

Correction 

In  FR  Doc,  79-7547  appearing  at 
page  14902  In  the  issue  for  Tuesday. 
March  13.  1979.  the  following  correc- 
tion should  be  made.  The  effective 
date  paragraph  which  reads: 

EFFECTIVE  DATE:  April  12.  1977, 
except  as  stated  below  in  Paragraph  8 
under  discussion  of  "Approval  of 
Other  Agencies." 

is  corrected  to  read  as  follows: 

EFFECTIVE  DATE:  April  12,  1979. 
except  as  stated  below  in  Paragraph  8 
under  discussion  of  "Approval  of 
Other  Agencies." 


m>EtAL  REOISTEK,  VOL.  44.  NO.  SI— WEDNESDAY,  MAtCH  14.  1979 


15486 
[4310-03-M] 


TitI*  36— Parks,  Forests,  and  Public 
Property 

CHAPTER  XII— HERITAGE  CONSER- 
VATION AND  RECREATION  SERV- 
ICE, DEPARTMENT  OF  THE  INTERI- 
OR 

PART  1228— URBAN  PARK  AND 

RECREATION  RECOVERY  AO  OF 

1978 

Appendix  A — Criteria  for  Eligibility 

Appendix  B — List  of  Eligible 

Jurisdictions 

AGENCY:  Heritage  Conservation  and 
Recreatloa  Service.  U.S.  Department 
of  the  Interior. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  prepared  by 
the  Heritage  Conser\'ation  and  Recre- 
ation Service  is  published  to  announce 
eligible  jurisdictions,  and  the  criteria 
used  in  determining  eligibility  for 
grants  under  the  Urban  Park  and  Rec- 
reation Recovery  Prog'-am.  which  is 
Title  X  of  the  National  Parks  and  Rec- 
reation Act  of  1978.  PL.  95-625.  Sec- 
tion 1005(a)  of  Title  X  states  that 
"Within  120  days  after  the  effective 
date  of  this  title,  the  Secretary  shall 
publish  in  the  Federal  Register,  a  list 
of  the  local  governments  eligible  to 
participate  in  'his  program,  to  be  ac- 
companied by  a  discussion  of  criteria 
used  in  determining  eligibility.  'Such 
criteria  shall  t>e  based  upon  factors 
which  the  Secretary  determines  are 
related  to  deteriorated  recreational 
facilities  or  systems,  and  physical  and 
economic  distress."  "  This  interim  rule 
meets  that  reQuirement 

DATES:  These  regulations  are  effec- 
tive March  14.  1979.  Comments  on  this 
interim  rule  will  be  accepted  and  con- 
sidered. Comments  must  be  received  in 
writing  on  or  before  May  20.  1979. 

ADDRESSES:  Written  comments 
should  be  addressed  to  the  Chief. 
Urban  Programs  Task  Force.  Heritage 
Conservation  and  Recreation  Service. 
440  G  Street.  N.W..  Box  A.  Room  205. 
Washington.  DC.  20243. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Sam  Hall,  or  Sandy  Rives. 
Urban  Programs  Task  Force.  Heri- 
tage Conservation  and  Recreation 
Service.  440  G  Street.  N.W..  Box  A. 
Room  205.  Washington.  DC.  20243. 
202/343-5971. 

SUPPLEMENTARY  INFORMATION: 
In  his  policy  message  of  March  27. 
1978.  President  Carter  proposed  a  new 
federal  grant  program  for  urban  com- 
munities   to    compete    for    funds    to 
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revive  and  rebuild  parks  and  recrea- 
tion facilities.  On  October  13,  1978. 
the  National  Parks  and  Recreation  Act 
of  1978.  P.L.  95-625.  was  passed  by  the 
Congress,  and  on  November  10,  1978. 
the  President  signed  the  bill  into  law. 
Title  X.  the  Urban  Park  and  Recrea- 
tion Recovery  Act  (UPARR)  of  1978. 
authorized  the  Secretary  of  the  Interi- 
or to  establish  a  five-year  program  to 
provide  Federal  grants  to  economically 
hard-pressed  communities  specifically 
for  the  rehabilitation  of  critically 
needed  recreation  areas  and  facilities, 
and  the  development  of  improved  rec- 
reation programs.  The  Secretary  of 
the  Interior  has  delegated  the  respon- 
sibility for  developing  the  Urban  Park 
and  Recreation  Recovery  Program  to 
the  Director,  Heritage  Conservation 
and  Recreation  Service. 

Within  120  days  after  the  effective 
date  of  this  Act.  the  Secretary  of  the 
Interior  was  directed  to  publish  in  the 
Federal  Register  a  list  of  those  cities 
eligible  to  participate  in  the  program, 
together  with  a  discussion  of  the  crite- 
ria used  in  their  selection.  To  meet  the 
statutory  requirement,  the  Secretary 
has  determined  that  it  is  impracticable 
to  publish  this  list  and  criteria  as  a 
notice  of  proposed  rulemaking,  and 
that  it  is  necessary  to  except  this  pub- 
lication from  the  procedures  for  devel- 
opment of  significant  rules  established 
by  the  Department  of  the  Interior. 
Therefore,  pursuant  to  the  exceptions 
provided  for  in  the  Administrative 
Procedure  Act  in  5  U.S.C.  Sec. 
553(bHB)  and  the  E>epartmental  regu- 
lations on  rulemaking  in  43  CFR 
14.3(f).  this  list  and  eligibility  criteria 
are  published  as  interim  rules  effective 
immediately.  The  Director  has  deter- 
mined that  it  is  in  the  public  interest 
to  allow  interested  persons  to  submit 
written  comments  pertaining  to  these 
regulations.  All  relevant  materials  re- 
ceived on  or  before  May  20.  1979.  will 
be  considered.  Following  the  close  of 
the  comment  period,  the  regulations 
will  be  revised,  as  warranted  by  public 
comments  received.  It  is  intended  that 
any  revision  of  the  regulations  arising 
from  these  comments  will  be  pub- 
lished as  a  final  rule  30  days  after  the 
close  of  the  comment  period. 

The  Heritage  Conservation  and  Rec- 
reation Service  is  committed  to  review 
the  eligibility  factors  and  jurisdiction 
list  one  year  after  the  issuance  of  the 
first  grants.  The  Department  will  be 
publishing  regulations  relating  to  pro- 
gram administration,  the  application 
process  and  project  requirements, 
within  approximately  90  days  from 
the  date  of  this  interim  rule. 

Program  iNroRMATiON 

Program  regulations  will  be  pub- 
lished 90  days  from  the  date  of  this  in- 
terim rule.  A  total  of  $730  million  is 
authorized  for  five  years;  $151  million 


for  FY  1979  through  1982  and  $126 
million  for  1983.  Grants  for  all  pro- 
jects in  any  one  State  shall  not  exceed 
15  percent  of  the  total  funds  author- 
ized to  be  appropriated  in  any  fiscal 
year.  There  are  three  types  of  grants 
available  under  this  program:  each  has 
its  own  matching  requirements. 

I— Recovery  Action  Program  Grants. 
As  a  requirement  for  project  approval, 
a  local  government  must  submit  a  Re- 
covery Action  Program  which  demon- 
strates its  commitment  to  overall  im- 
provements in  its  recreation  system. 
The  Secretary  of  the  Interior  is  au- 
thorized to  provide  up  to  50  percent 
matching  grants  for  the  preparation 
of  Recovery  Action  Programs.  These 
Action  Programs  should  not  require 
lengthy  and  expensive  planning  ef- 
forts, but  are  Intended  to  be  vehicles 
for  documentation  of  local  objectives 
and  priorities  for  recreation  system  re- 
covery, and  for  citizen  participation 
and  interagency  coordination  in  devel- 
opment of  a  recovery  program  and 
projects.  Their  primary  purpose  will 
be  the  formal  expression  of  local  com- 
mitments to  ongoing  programs,  includ- 
ing necessary  planning,  staffing  and 
budgeting  to  insure  continued  recov- 
ery. Up  to  3  percent  of  the  total  funds 
authorized  in  any  fiscal  year  may  t>e 
used  for  Recovery  Action  Program 
grants. 

2— Innovation  Grants.  Seventy  per- 
cent matching  grants  are  authorized 
to  local  governments  for  projects 
which  will  address  widespread  coordi- 
nation, management  and  access  prob- 
lems through  innovative  and  cost-ef- 
fective approaches  such  as  Joint  use  of 
facilities,  recycling  of  non-recreation 
facilities,  contracting  for  services  with 
other  public  or  private  recreation  pro- 
viders, and  mobile  recreation  to  service 
neighlx>rhoods  lacking  adequate  facili- 
ties. The  intent  of  Innovation  grants  is 
to  demonstrate,  to  communitift 
throughout  the  country,  cost-effective 
ways  of  translating  physical  recreation 
resources,  such  as  land  and  buildings, 
into  actual  recreation  opportunities 
for  neighborhood  residents.  Annual  re- 
ports from  the  Department  of  the  In- 
terior on  Innovative  program  achieve- 
ments are  also  required  to  ensure 
widespread  dissemination  of  the  re- 
sults of  successful  projects,  so  that 
they  may  be  adapted  to  similar  situa- 
tions in  other  localities. 

Up  to  10  percent  of  the  total  funds 
authorized  in  any  fiscal  year  may  be 
used  for  innovation  grants.  As  an  in- 
centive to  State  involvement  in  the  re- 
covery of  urban  recreation  systems, 
the  FWeral  Government  will  provide  a 
doUar-for-dollar  match  to  State  contri- 
butions to  the  local  share  of  the  cost 
of  any  innovation  project,  up  to  15 
percent  of  the  total  cost  of  the  proj- 
ect. The  total  Federal  share,  however, 


is  limited  to  85  percent  of  the  project 
costs. 

3— Rehabilitation  Grants.  The  pro- 
gram provides  for  a  70  percent  Federal 
match  for  rehabilitating  existing  rec- 
reation facilities  and  areas.  Rehabilita- 
tion grants  will  be  used  for  rebuilding, 
remodeling,  expanding,  or  developing 
existing  outdoor  or  indoor  recreation 
areas  and  facilities.  Projects  may  In- 
clude improvements  in  park  land- 
scapes, building,  and  support  facilities. 
but  exclude  routine  maintenance  and 
upkeep  activities. 

Up  to  100  percent  of  the  total  funds 
authorized  in  any  fiscal  year  may  be 
used  for  rehabilitation  grants.  As  an 
incentive  to  State  involvement  in  the 
recovery  of  urban  recreation  systems. 
the  Federal  Government  will  provide  a 
doUar-for-dollar  match  to  State  contri- 
butions to  the  local  share  of  the  cost 
of  any  rehabilitation  project,  up  to  15 
percent  of  the  total  cost  of  the  proj- 
ect. The  total  Federal  share,  however, 
is  limited  to  85  percent  of  the  project 
costs. 

ti— Pass-through  Funding.  At  the  dis- 
cretion of  the  eligible  general  purpose 
local  governments,  and  if  consistent 
with  an  approved  application,  rehabili- 
tation and  innovation  grants  may  be 
transferred  In  whole  or  In  part  to  Inde- 
pendent special  purpose  local  govern- 
ments, private  nonprofit  agencies  or 
county  or  regional  park  authorities. 

b— Insular  Areas.  Insular  areas- 
Guam,  the  Virgin  Islands.  American 
Samoa  and  the  Northern  Mariana  Is- 
lands—are each  authorized  the  sum  of 
$250,000  for  each  of  the  fiscal  years 
1979  through  1983.  These  sums  will 
not  be  subject  to  the  matching  provi- 
sions of  the  other  grants,  and  may 
only  be  subject  to  such  conditions,  re- 
ports, plans,  and  agreements,  if  any,  as 
determined  by  the  Secretary. 

Action  Program  Requirement 

To  apply  for  a  grant,  an  eligible  local 
government  or  discretionary  applicant 
must  submit  evidence  of  its  ongoing 
commitment  to  planning,  rehabilita- 
tion, and  operation  of  Its  urban  park 
and  recreation  system.  The  submission 
is  to  be  in  the  form  of  a  Recovery 
Action  Program.  Local  governments 
may  satisfy  this  requirement  initially 
by  submitting  preliminary  plans  which 
briefly  define  park  and  recreation 
system  priorities,  and  commit  the  ap- 
plicant to  a  schedule  of  further  Action 
Program  development.  The  Heritage 
Conservation  and  Recreation  Service 
will  Issue  plarming  guidelines  in  the 
Spring  of  1979  for  preliminary  Action 
Programs  and  for  five-year  Action  Pro- 
grams required  under  the  Act. 

A  five-year  Action  Program  should 
demonstrate:  (a)  objectives,  priorities, 
and  strategies  for  implementing  the 
local  park  and  recreation  recovery  pro- 
gram: (b)  plans  for  rehabUitatlng  spe- 
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cific  areas  and  facilities,  along  with 
projected  costs;  (c)  plans  for  the  ade- 
quate maintenance  of  any  facilities 
provided  or  improved  under  the  Urban 
Park  and  Recreation  Recovery  Pro- 
gram; (d)  intent  to  maintain  local  ap- 
propriations for  parks  and  recreation 
at  previous  year's  level  (except  where 
reductions  are  proportionate  to  overall 
spending  reductions);  and  (e)  relation- 
ship of  the  local  park  and  recreation 
recovery  program  to  overall  communi- 
ty development  and  urban  revitallza- 
tlon  efforts. 

The  action  program  should  Identify 
specific  needs  for  park  and  recreation 
facilities  and  programs  throughout 
the  system,  with  special  emphasis  on 
areas  of  high  population  and  economic 
distress.  It  should  identify  public  and 
private  resources  actually  or  potential- 
ly available  to  meet  identified  needs, 
and  define  approaches  to  coordinating 
these  resources. 

Action  programs  should  also  pin- 
point ongoing  or  planned  local  com- 
mitments to  Innovative  and  cost-effec- 
tive programs  such  as:  (a)  recycling 
abandoned  schools  for  recreation  pur- 
poses; (b)  using  transportation  vehi- 
cles or  other  methods  to  improve 
neighborhood  access  to  park  and  rec- 
reation facilities;  (c)  integrating  local 
park  and  recreation  programs  with 
other  federally-assisted  local  projects; 
(d)  converting  available  land  for 
neighborhood  recreation  use;  and  (e) 
encouraging  the  private  sector  to  pro- 
vide park  and  recreation  facilities  and 
programs. 

Project  Selection 

The  selection  of  proposals  for  grant 
awards  will  be  based  on  national  merit 
and  need  with  the  best  selected.  Fac- 
tors to  be  considered  include  but  are 
not  limited  to:  (1)  population;  (2)  con- 
dition of  existing  park  and  recreation 
facilities;  (3)  deficiencies  in  recreation 
opportunities  at  the  neighborhood 
level,  particularly  for  minority  and 
lower  income  residents;  (4)  public  par- 
ticipation in  determining  park  and  rec- 
reation rehabilitation  and  develop- 
ment needs;  (5)  extent  to  which  the 
project  complements  overall  local  com- 
munity development  and  urban  revi- 
talization  programs;  (6)  extent  to 
which  the  project  provides  employ- 
ment opportunities  for  youth,  minor- 
ity, and  lower  Income  residents;  (7) 
extent  to  which  the  project  provides 
for  tjie  Involvement  of  neighborhood 
organizations  and  community  groups; 
and  (8)  amount  of  State  and  private 
support  for  the  project, 

.     Local.  State  and  Federal 
Coordination 

The  Urban  Park  and  Recreation  Re- 
covery Program  will  contribute  to  the 
Nation's  total  urban  recovery  effort  by 
working  with  other  Federal  and  State 
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agencies  that  administer  programs  af- 
fecting urban  areas.  These  programs 
are  in  a  variety  of  fields  including 
housing,  urban  development,  employ- 
ment, transportation,  community  serv- 
ices, voluntary  action,  and  natural  re- 
sources management. 

It  is  anticipated  that  state  govern- 
ments will  coordinate  with  local  appli- 
cants on  related  state  assistance  pro- 
grams, including  Land  and  Water  Con- 
servation Fund.  Historic  Preservation 
Fund  Grants.  State  Comprehensive 
Outdoor  Recreation  Plans,  and  other 
State  assistance  programs  to  local  gov- 
ernments. The  role  of  State  govern- 
ments in  providing  financial  and  tech- 
nical assistance  will  vary  depending  on 
their  level  of  interest  in,  and  commit- 
ment to.  cities.  The  Heritage  Conser- 
vation and  Recreation  Service  will 
work  with  State  governments  to  help 
ensure  maximum  coordination  be- 
tween the  Urban  Park  and  Recreation 
Recovery  Program  and  State  urban 
and  recreation  assistance  efforts. 

Statement  on  Significance 

The  Department  of  the  Interior  ha* 
determined  that  this  document  Is  a 
significant  rule  but  that  It  does  not  re- 
quire a  regulatory  analysis  under  Ex- 
ecutive Order  12044  and  43  CFR  Part 
14. 

Authorship  Statement 

The  primary  writers  of  these  regula- 
tions were  Mr.  Sandy  Rives  and  Mr. 
Sam  Hall  of  the  Heritage  Conserva- 
tion and  Recreation  Service. 

Dated:  March  8. 1979. 

Bob  Herbst. 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

In  consideration  of  the  foregoing. 
Part  1228  is  added,  consisting  at  this 
time  of  Appendix  A  and  Appendix  B, 
to  36  CFR  Chapter  12,  to  read  as  fol- 
lows: 

PART  1228— URBAN  PARK  AND  REC- 
REATION RECOVERY  Aa  OF  1978 

Sec 


Appendix  A-Crlteria  for  Eligibility. 
Appendix  B— List  of  Eligible  Jurisdictions. 

Authority:  Section  1005(a)  of  title  X.  Na- 
tional Parks  and  Recreation  Act  of  1978. 
Pub.  L.  95-«25,  1«  U.S.C.  2504. 

PART  1228— URBAN  PARK  AND 
RECREATION  RECOVERY  PROGRAM 

Appendix  A— Criteria  for  Eugibility 

Jurisdictions  were  considered  for  eli- 
gibility if  they  were  functioning  gener- 
al purpose  local  governments  in  one  of 
three  categories: 
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I  Central  cities  of  Standard  Metro- 
politan Statistical  Areas  in  either  1970 
or  1976  (1970  data  derived  from  U.S. 
Bureau  of  the  Census.  Census  of  Pop- 
ulation: 1970.  1976  data  derived  from 
U.S.  Bureau  of  the  Census.  1976  Reve- 
nue Sharing  Estimates  Pile). 

2.  Cities  and  townships  with  popula- 
tions of  40.000  or  more  Iri  either  1970 
or  1976  (1970  data  derived  from  US. 
Bureau  of  the  Census.  Census  of  Pop- 
ulation: 1970.  1976  data  derived  from 
US.  Bureau  of  the  Census.  1976  Reve- 
nue Sharing  Estimates  Fnie). 

3.  Counties  with  populations  of 
250.000  or  more  in  either  1970  or  1976 
(1970  data  derived  from  U.S.  Bureau 
of  the  Census.  Census  of  Population: 
1970;  1976  data  derived  from  1976  Rev 
enue  Sharing  Estimates  Pile). 

Indicators  (variables)  of  distress  and 
need  were  selected  to  determine  eligi- 
bility for  the  program,  and  were 
chosen  for  timeliness,  reliability,  and 
relevance  to  the  Act.  Certain  variables 
were  not  used  due  to  duplication, 
others  t>ecause  they  were  not  available 
for  all  Jurisdictions,  and  some  because 
they  were  unrelated  to  the  purposes  of 
the  Act.  (Section  1002  of  the  Act 
states  that  the  Congress  finds  that  (a) 
the  quality  of  life  in  urban  areas  is 
closely  related  to  the  availability  of 
fully  functional  park  and  recreation 
systems  including  land,  facilities,  and 
service  programs;  (b)  residents  of  cities 
need  close-to-home  recreational  oppor- 
tunities that  are  adequate  to  special 
Ized  urban  demands,  with  parks  and 
facilities  properly  located,  developed, 
and  well  maintained:  (c)  the  greatest 
recreational  deficiencies  with  respect 
to  land,  facilities,  tmd  programs  are 
found  in  many  large  cities,  especially 
at  the  neighborhood  level;  (d)  Inad- 
equate financing  of  urban  recreation 
programs  due  to  fiscal  difficulties  in 
many  large  cities  has  led  to  the  dete- 
rioration of  facilities,  nonavailability 
of  recreation  services,  and  an  Inability 
to  adapt  recreational  programs  to 
changing  circumstances;  and  (e)  there 
Is  no  existing  Federal  assistance  pro- 
gram which  fully  addresses  the  needs 
for  physical  rehabilitation  and  revital- 
ization  of  these  park  and  recreation 
systems. ) 

The  Heritage  Conservation  and  Rec- 
reation Service  asked  the  Bureau  of 
the  Census  to  assist  in  the  analysis  of 
national  data  In  order  to  ensure  that 
reliable,  timely  and  applicable  Indica- 
tors of  distress  were  used  in  determin- 
ing eligibility  for  the  program.  HCRS 
received  comments  from  a  numt)er  of 
Interested  Individuals  on  what  they 
considered.  In  their  best  Judgment,  to 
be  the  criteria  that  should  be  used  In 
the  program.  HCRS  also  received  nu- 
merous position  papers  from  national 
Interest  groups  on  what  they  thought 
were  suitable  Indicators  for  the  pro- 
gram. HCRS  then  began  a  narrowing 
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process  intended  to  select  the  most  ap- 
propriate criteria  for  eligibility  in  the 
program. 

Listed  below  are  the  six  variables  se- 
lected for  eligibility  criteria: 

POPULATION  PER  SQUARE  MILE 

This  variable  Is  commonly  termed 
population  density,  and  it  Is  defined  as 
the  numl)er  of  persons  per  square  mile 
of  land.  It  provides  an  Indication  of 
the  extent  to  which  an  area  is  urban- 
ized. Highly  urbanized  areas  are  most 
lacking  in  land  set  aside  for  recreation 
and  park  facilities  and  are  experienc- 
ing difficulty  In  maintaining  existing 
facilities.  Highly  dense  areas  tend  to 
have  the  greatest  need  for  assistance 
In  revltallzation  of  their  neighborhood 
park  and  recreation  facilities.  There- 
fore. Jurisdictions  having  high  values 
for  den.slty  would  be  favored  by  this 
variable,  based  on  1975  data  of  the 
U.S.  Bureau  of  the  Census. 

NET  CHANCE  IN  PER  CAPITA  INCOME. 
1»8B-1»7S 

Per  capita  Income  Is  the  estimated 
average  amount  of  total  money 
Income  per  person.  It  Is  derived  by  di- 
viding the  total  Income  of  a  particular 
group  by  the  total  population  in  that 
group.  Comparison  of  change  In  per 
capita  Income  between  urban  Jurisdic- 
tions provides  an  Indication  of  each  Ju- 
risdiction's economic  growth.  If  the 
Income  of  a  city  Is  growing  more 
slowly  than  another  city,  the  city  with 
slower  growth  Is  in  a  relatively  weaker 
economic  position.  As  cited  in  the 
"Report  on  the  Plsc&l  Impact  of  the 
Economic  Stimulus  Package  on  48 
Large  Urban  Governments  (1978)." 
Income  growth  is  a  determinant  of 
taxable  wealth  and  level  of  economic 
activity,  and  Indicates  a  Jurisdictions 
capability  to  finance  Its  own  recrea- 
tion and  other  projects.  This  measure 
of  financial  capacity  is  related  to  the 
Act  which  stipulates  that  the  Secre- 
tary of  the  Interior  consider  factors 
related  to  economic  distress.  There- 
fore, Jurisdictions  with  either  negative 
or  low  relative  growth  In  per  capita 
Income  would  be  favored  by  this  vari- 
able, based  on  1976  daU  of  the  U.S. 
Bureau  of  the  Census. 

PERCENT  UNEMPLOYED.  1977 

Percent  unemployed,  commonly 
termed  the  unemployment  rate,  is  de- 
fined as  the  number  of  people  unem- 
ployed as  a  percent  of  the  civilian 
labor  force.  The  unemployment  data 
are  the  product  of  a  Federal /State  co- 
operative program  In  which  State  Em- 
ployment Security  agencies  prepare 
labor  force  and  unemployment  esti- 
mates using  concepts,  definitions,  and 
technical  procedures  established  by 
the  Bureau  of  Labor  Statistics.  The 
National  Urban  Recreation  Study 
found  that  recreation  and  leisure  time 
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opportunities  are  most  limited  for  the 
economically  disadvantaged,  including 
the  unemployed.  The  17  field  studies 
of  the  National  Urban  Recreation 
Study  reveal  that  low-Income  neigh- 
t>orhoods  have  less  program  diversity, 
little.  If  any.  commercial  recreation 
opportunities,  and  fewer  year-round 
programs  than  higher  Income  neigh- 
borhoods. Consideration  of  this  vari- 
able is  consistent  with  the  mandate  of 
the  Act  which  requires  that  criteria  be 
considered  related  to  physical  and  eco- 
nomic distress.  Therefore,  this  vari- 
able would  tend  to  favor  Jurisdictions 
having  high  unemployment  rates. 

PERCENT  or  HOUSEHOLDS  WITHOITT 
AUTOMOBILES  AVAILABLE.  1970 

Automobile  availability,  as  defined 
by  the  Bureau  of  the  Census,  repre- 
sents the  number  of  passenger  auto- 
mobiles, including  station  wagons, 
which  are  owned  or  regularly  used  by 
any  memt>er  of  the  household  and 
which  are  ordinarily  kept  at  home. 
TaxicatJs.  pickups,  or  larger  trucks 
were  not  counted.  Lack  of  automobile 
availability  is  closely  related  to  lack  of 
recreation  opportunity.  The  Recrea- 
tion Access  Study  (U.S.  Department  of 
Trarusportation.  1975)  found  that 
access  to  a  diversity  of  recreation  op- 
portunities is  generally  assured  for 
those  who  have  automobiles  and  are 
willing  to  travel  reasonable  distances, 
but  such  opportunities  are  often  se- 
verely limited  for  people  without  cars. 
In  addition,  the  17  field  studies  of  the 
National  Urban  Recreation  Study  con- 
cluded that  most  recreation  opportuni- 
ties for  those  without  access  to  a  per- 
sonal auto  Is  limited  to  immediate 
neighborhoods  or  place  of  residence. 
This  variable  Is  relevant  to  the  Act  in 
that  the  transportation  disadvantaged 
households  are  the  group  that  has  the 
greatest  need  for  expanded  opportuni- 
ties to  enjoy  their  close  to  home  re- 
sources. 

Therefore.  Jurisdictions  having  a 
high  proportion  of  households  with- 
out automobiles  would  be  favored  by 
this  variable,  based  on  1970  data  of 
the  U.S.  Bureau  of  the  Census. 

TOTAL  POPULATION  tmOER  1 8  YEARS  Of 
ACE,  AND  60  TEARS  AND  OVER.  1970 

This  variable  identifies  th.ose  people 
most  likely  to  be  the  most  frequent 
users  of  public  park  and  recreation 
facilities.  While  many  senior  citizens 
have  adequate  Incomes,  they  tend  to 
be  considerably  less  affluent  and  less 
mobile  than  the  general  population. 
Younger  and  older  children  also  need 
public  recreation  facilities,  especially 
In  highly  urbanized  areas,  where  rec- 
reation facUltes  are  most  lacking.  This 
variable  was  selected  to  favor  areas 
with  greater  concentrations  of  the  de- 
pendent population  where  need  for 
recreation  would  be  the  greatest,  and 


where  rehabilitation  of  existing  faci- 
lltes  the  most  pressing.  In  accordance 
with  the  Act.  The  variable  was  used  In 
its  absolute  rate  to  give  an  indication 
of  the  size  of  the  client  populations  in 
each  Jurisdiction,  based  on  1970  data 
of  the  U.S.  Bureau  of  the  Census. 

PERCENT  PERSONS  WITH  INCOME  BELOW 
135  PERCENT  POVERTY  LEVEL,  1970 

In  1970,  percent  of  population  below 
poverty  level  was  calculated  by  the 
Bureau  of  the  Census  as  the  propor- 
tion of  the  total  population  which  re- 
ported Income  below  the  poverty  level. 
This  variable  is  the  most  current  avail- 
able Indicator  of  poverty  status  for  the 
Jurisdictions  In  question.  To  accommo- 
date the  needs  of  economically  disad- 
vantaged people  whose  Incomes  are 
somewhat  above  the  poverty  level, 
such  as  those  employed  part-time,  or 
those  In  very  low-paid  Jobs,  persons 
with  incomes  up  to  125%  of  poverty 
are  Included  in  this  variable.  The  poor 
and  near-poor  have  the  greatest  need 
for  public  recreation  opportunities  and 
services  In  proximity  to  their  homes. 
This  variable  is  also  related  to  that 
part  of  the  Act  which  stipulates  that 
the  Secretary  of  the  Interior  consider 
"deficiencies  in  access  to  neighbor- 
hood recreation  facilities,  particularly 
for  .  .  .  low-  and  moderate-Income  resi- 
dents." and  the  extent  to  which  park 
and  recreation  recovery  efforts  would 
provide  employment  opportunities  for 
low-  and  moderate-income  residents. 
Rehabilitation  of  parks  is  a  relatively 
labor  Intensive  activity  having  the  po- 
tential for  providing  short-term  Jobs 
with  low-skill  requirements.  Persons 
with  poverty  level  incomes  tend  to 
lack  skills  and  Jobs.  Therefore,  this 
variable  was  selected  to  favor  Jurisdic- 
tions having  a  large  percentage  of  its 
population  In  poverty.  The  poverty 
level  of  income  Is  based  on  an  index 
developed  by  the  Social  Security  Ad- 
ministration in  1964  and  subsequently 
modified  by  a  Federal  Interagency 
Committee.  In  1969,  the  poverty 
thresholds  ranged  from  $1,487  for  a 
female  unrelated  Individual  65  years 
old  and  over  living  on  a  farm  to  $6,116 
for  a  nonfarm  family  with  a  male  head 
and  with  seven  or  more  persons.  The 
average  poverty  threshold  for  a  non- 
farm  family  of  four  headed  by  a  male 
was  $3,745. 

Determination  of  Eligibility 

The  method  used  to  combine  the 
variables  had  four  steps.  First,  all 
values  for  each  of  the  six  variables 
were  expressed  in  common  or  standard 
units.  Second,  for  each  Jurisdiction, 
the  standardized  values  for  the  six 
variables  were  added  to  produce  a 
score.  Third,  the  scores  were  ranked 
from  high  values  (most  eligible)  to  low 
values  (least  eligible).  Fourth,  Jurisdic- 
tions having  scores  above  the  median 
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score  for  all  Jurisdictions  were  desig- 
nated "eUgible." 

County  Eligibility 

The  Administration  stated  before 
the  Senate  Subcommittee  on  Parks 
and  Recreation  on  June  27,  1978,  that 
It  would  ensure  fair  consideration  of 
urban  counties  for  eligibility  under 
the  Urban  Park  and  Rec-eatlon  Recov- 
ery Program.  The  Adir.i  ilstration  has 
kept  this  commitment  by  subjecting 
urban  county  data  to  the  same  eligibil- 
ity standards  as  cities  and  including 
urban  counties  which  meet  those 
standards  on  the  eligibility  list.  All 
urban  counties  with  a  population  over 
250,000  were  considered  under  the 
same  criteria  (Indicators  of  distress 
and  need)  as  the  city  counterparts. 
Counties  within  an  SMSA  not  on  the 
eligibility  list  may  compete  for  assist- 
ance as  discretionary  applicants. 

The  history  of  the  Administration's 
UPARR  proposal  clearly  Indicates 
that  this  program  is  part  of  an  overall 
national  urban  policy.  Therefore,  In 
accordance  with  the  legislative  man- 
date, project  selection  criteria  will  re- 
quire that  county  projects  be  Justified 
in  terms  of  direct  service  to  Identifi- 
able urban  neighborhoods  (residential 
areas),  and  that  there  must  be  evi- 
dence of  cooperation  between  a  county 
and  Its  major  city.  Specific  project  se- 
lection and  approval  requirements  will 
be  published  in  the  Federal  Register 
as  part  of  overall  program  regulations. 

Discretionary  Grants 

Section  1005(b)  of  the  BUI  states 
that  at  the  Secretary's  discretion,  up 
to  15  percent  of  the  program  funds  an- 
nually may  be  granted  to  local  govern- 
ments which  do  not  meet  eligibility 
criteria,  but  are  located  in  Standard 
Metropolitan  Statistical  Areas,  pro- 
vided that  these  grants  to  general  pur- 
pose governments  are  in  accord  with 
the  Intent  of  the  program.  These  gov- 
ernments may  apply  for  grants  under 
the  program  regardless  of  whether  or 
not  they  are  Included  on  the  list  of  eli- 
gible Jurisdictions.  Specific  procedures 
on  discretionary  applications  and 
funding  will  be  published  in  the  Fed- 
eral Register  when  the  program  regu- 
lations are  published. 

notice  to  townships  in  the  united 

states  and  MTJNICIPIOS  in  PUERTO  RI{» 

The  law  states  that  eligibility  of  gen- 
eral purpose  local  governments  under 
Pub.  L.  95-625  shall  be  considered. 
The  Department  made  every  effort  to 
consider  these  Jurisdictions,  but  found 
that  all  the  variables  used  in  the  for- 
mula were  not  available  for  townships 
in  the  United  States  and  municipios  in 
the  Commonwealth  of  Puerto  Rico. 
We  will  consider  townships  and  muni- 
cipios, but  the  120  day  statutory  limi- 
tation did  not  allow  for  special  tabula- 
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tions  of  the  data  and  the  development 
of  estimation  procedures  to  enable  the 
computation  on  a  similar  basis  as  all 
other  considered  Jurisdictions  In  the 
United    States.    The    Secretary    will, 
therefore,  determine  on  an  individual 
application   basis   those   Jurisdictions 
eligible   for   funding   under  the   Pro- 
gram. Those  general  purpose  urban  ju- 
risdictions over  40,000  population  size 
for  townships  in  the  U.S.  and  munici- 
pios in  the  Commonwealth  of  Puerto 
Rico   that  request  eligibility  will   be 
analyzed  on  a  similar  basis  as  all  Juris- 
dictions in  the  Program.  This  will  re- 
quire   special    tabulations    and^  esti- 
mates, but  the  Intent  is  to  be  equitable 
and  fair  in  meeting  the  Intent  of  the 
law.  This  procedure  Is  not  meant  to 
favor   or   discriminate   against   town- 
ships and  municipios,  but  the  data  are 
not  readily  available  and  a  special  pro- 
cedure had  to  be  developed.  In  consid- 
ering townships,  as  prescribed  in  the 
law,  only  those  townships  having  gen- 
eral purpose  governmental  functions 
will  be  considered.  We  do  know  that  a 
number  of  townships  in  the  U.S.  are 
not  governmental  units  having  a  park 
and  recreation  function  or  police  or 
fire   protection   authority.    It    Is    not 
within  the  Intent  of  the  law  to  place  a 
Jurisdiction  on  a  listing  of  eligibility 
where  no  general  purpose  governmen- 
tal  authority   exists.   These   jurisdic- 
tions would,  however,  be  eligible  for 
the    pass-through    funding    authority 
outlined  in  Section  1006(a)l  of  Pub.  L. 
95-625.  Townships  requesting  consid- 
eration   should    submit    evidence    of 
their  governmental  authority.  Letters 
requesting    consideration    should    be 
sent  to  Chief,  Urban  Programs.  Heri- 
tage    Conservation     and     Recreation 
Service,     Pension     Building,     440     G 
Street,  N.W.,  Room  205,  Box  S.  Wash- 
ington, D.C.  20243. 

Appendix  B— List  of  Eligible 

JtnilSDICTIONS 

The  following  are  those  Jurisdictions 
eligible  for  the  Urban  Park  and  Recre- 
ation Recovery  Program: 

CITIES  EUGIBLE  FOR  THE  URBAR  PARKS  AND 
RECREATION  RECOVERY  PROGRAM 

Akron.  Ohio 
Albany.  Georgia 
Albany,  New  York 
Alexandria.  Louisiana 
Alhambra,  California 
Allentown,  Pennsylvania 
Altoona.  Pennsylvania 
Anniston.  Alabama 
Asbury  Park,  New  Jersey 
Ashevllle.  North  Carolina 
Athens,  Georgia 
Atlanta,  Georgia 
Atlantic  City,  New  Jersey 
Auburn.  Maine 
Augusta.  Georgria 
Baldwin  Park.  California 
Baltimore,  Maryland 
Baton  Rouge.  Louisiana 
Battle  Creek.  Michigan 
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Bay  City.  Michigan 
Bayonne.  New  Jersey 
Beliriower.  California 
Bellingham.  Washington 
Berkeley.  California 
Biloxi.  Mississippi 
Binghamton.  New  York 
Birmingham.  Alabama 
Bloomfield.  New  Jersey 
Bloomington.  Indiana 
Boston.  Massachusetts 
Bradenton.  Florida 
Bridgeport.  Connecticut 
Bridgeton.  New  Jersey 
Bristol.  Tennessee 
Brockton.  Massachusetts 
Brownsville,  Texas 
Buffalo.  New  York 
Cambridge.  Massachusetts 
Camden.  New  Jersey 
Canton.  Ohio 
Carson.  California 
Charleston.  South  Carolina 
Charlottesville.  Virginia 
Chattanooga.  Tennessee 
Chester,  Pennsylvania 
Chicago,  niinois 
Chicopee.  Massachusetts 
Chula  Vista.  California 
Cicero.  Illinois 
Cincinnati,  Ohio 
Ciarksville.  Teruiessee 
Cleveland.  Ohio 
Cocoa.  Florida 
Columbia,  South  Carolina 
Columbus.  Georgia  , 

Columbus.  Ohio  ' 

Compton,  California 
Corpus  Chrlsti.  Texas 
Covington,  Kentucky 
Oanville,  Illinois 
Danville,  Virginia 
Dayton,  Ohio 
Daytona  Beach.  Florida 
Denison.  Texas 
Denver.  Colorado 
Detroit.  Michigan 
District  of  Columbia 
Dothan.  Alabama 
Duluth.  Minnesota 
Durham.  North  Carolina 
E^ast  Chicago.  Indiana 
East  Lansing.  Michigan 
East  Orange,  New  Jersey 
East  Providence.  Rhode  Island 
East  St.  Louis.  Illinois 
Easton.  Pennsylvania 
Edinburg.  Texas 
El  Monte.  California 
El  Paso.  Texas 
Elizabeth.  New  Jersey 
Elmira.  New  York 
Erie.  Pennsylvania 
Evanston.  Illinois 
Evansville.  Indiana 
Everett.  Washington 
Fall  River.  Massachusetts 
Fayetieville.  North  Carolina 
Flint.  Michigan 
Florence.  Alabama 
Ft.  Myers.  Florida 
Fresno.  California 
Gadsden.  Alabama 
Gainesville.  Florida 
Galveston.  Texas 
Gary.  Indiana 
Gastonia.  North  Caro'ina 
Grand  Rapids.  Michigan 
Greenville.  Mississippi 
Greenville.  South  Carolina 
Gulfport,  Mississippi 
I  Hamilton.  Ohio 


Harlingen.  Texas 
Harrisburg.  Pennsylvania 
Hartford,  Connecticut 
Hattiesburg.  Mississippi 
Haverhill.  Massachusetts 
Hawthorne.  California 
Hazelton.  Pennsylvania 
Hialeah.  Florida 
High  Point.  North  Carolina 
Holyoke.  Massachusetts 
Hopkinsville.  Kentucky 
Huntington.  West  Virginia 
Indianapolis.  Indiana 
Inglcwood.  California 
Irvlngton.  New  Jersey 
Jackson,  Michigan 
Jackson.  Mississippi 
Jackson.  Tennessee 
Jacksonville.  Florida 
Jersey  City.  New  Jersey 
Johnson  City.  Tennessee 
Joplin.  Missouri 
Kalamazoo.  Michigan 
Kankakee.  Illinois 
Kansas  City.  Kansas 
Kansas  City.  Missouri 
Kenner.  Louisiana 
Kenosha.  Wisconsin 
Killeen.  Texas 
Knoxvllle,  Tennessee 
Kokomo.  Indiana 
La  Creese.  Wisconsin 
Lafayette.  Louisiana 
Lake  Charles.  Louisiana 
Lakeland.  Florida 
Lakewood.  Ohio 
Lancaster.  Pennsylvania 
Lansing.  Michigan 
Laredo.  Texas 
Las  Cruces.  New  Mexico 
Lawrence.  Massachusetts 
Lawton.  Oklahoma 
Lewiston.  Maine 
Lima.  Ohio 
Lompoc,  California 
Long  Beach,  California 
Long  Branch.  New  Jersey 
Los  Angeles.  California 
Louisville,  Kentucky 
Lowell.  Massachusetts 
Lynchburg.  Virginia 
Lynn.  Massachusetts 
Macon.  Georgia 
Maiden.  Massachusetts 
Manchester.  New  Hampshire 
Mansfield.  Ohio 
Marietta.  Ohio 
Marion.  Indiana 
Marshall.  Texas 
McAllen.  Texas 
Medford.  Masaachusetta 
Memphis,  Tennessee 
Meriden.  Connecticut 
Meridian.  Mississippi 
Miami.  Florida 
Miami  Beach.  Florida 
Middletown.  Ohio 
Millville.  New  Jersey 
Milwaukee.  Wisconsin 
Minneapolis.  Minnesota 
Mobile.  Alabama 
Modesto.  California 
Monroe.  Louisiana 
Montgomery.  Alabama 
Moss  Point.  Mississippi 
Mount  Vernon.  New  York 
Muncie.  Indiana 
Muskegon.  Michigan 
Muskegon  Heights.  Michigan 
Muskogee.  Oklahoma 
National  City.  California 
New  Bedford.'Massachusetts 


New  Britain.  Connecticut 
New  Brunswick.  New  Jersey 
New  Haven.  Coruiectlcut 
New  London.  Connecticut 
New  Orleans,  Louisiana 
New  Rochelle.  New  York 
New  York,  New  York 
Newar%i  New  Jersey 
Newport  News.  Virginia 
Niagara  Falls.  New  York 
Norfolk.  Virginia 
North  Chicago.  Illinois 
Norwalk.  California 
Norwich.  Connecticut 
Oak  Park.  lUinoU 
Oakland.  California 
Oceanside.  California 
Ogden.  Utah 
Omaha.  Nebraska 
Ontario.  California 
Orange.  Texas 
Orlando.  Florida 
Oshkosh.  Wisconsin 
Oxnard,  California 
Panama  City.  Florida 
Pasco.  Washington 
Passaic,  New  Jersey 
Paterson.  New  Jersey 
Pawtucket.  Rhode  Island 
Pensacola,  Florida 
Perth  Amt>oy.  New  Jersey 
Petersburg.  Vlrgliila 
Pharr.  Texas 

Philadelphia.  Pennsylvania 
Phoenix.  Arizona 
Pico  Rivera.  California 
Pine  Bluff.  Arkansas 
Pittsburgh.  Pennsylvania 
Pittsfield,  Massachusetts 
Plalnfield.  New  Jersey 
Pomona.  California 
Pontiac,  Michigan 
Port  Arthur.  Texas 
Portland,  Maine 
Portland,  Oregon 
Portsmouth,  Virginia 
Poughkeepsie.  New  York 
Providence.  Rhode  Island 
Provo.  Utah 
Pueblo,  Colorado 
Qulncy,  Illinois 
Qulncy.  Massachusetts 
Rantoul.  Illinois 
Reading.  Pennsylvania 
Revere,  Massachusetts 
Richmond,  California 
Richmond,  Indiana 
Richmond.  Virginia 
Roanoke.  Virginia 
Rochester,  New  York 
Rome.  New  York 
Rosemead.  California 
Sacramento,  California 
Saginaw.  Michigan 
St.  Joseph,  Missouri 
St.  Louis,  Missouri 
St.  Paul,  Miiuiesota 
St.  Petersburg.  Florida 
Salinas.  California 
San  Antonio.  Texas 
San  Benito.  Texas 
San  Bernardino.  California 
San  Diego.  California 
San  Francisco.  California 
Santa  Ana,  California 
Santa  Cruz,  California 
Santa  Fe.  New  Mexico 
Santa  Maria,  California 
Santa  Monica.  California 
Sarasota.  Florida 
Savannah.  Georgia 
Schenectady.  New  York 
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Scranton.  Pennsylvania 

Seaside.  California 

Seattle,  Washington 

Bhreveport.  Louisiana 

Somerville.  Massachusetts 

South  Gate,  California 

Spartanburg.  South  Carolina 

Spokane.  Washington 

Springfield,  Massachusetts 

Springfield.  Ohio 

Springfield,  Oregon 

Steubenville.  Ohio 

Stockton.  California 

Suffolk.  Virginia 

Superior,  Wisconsin 

Syracuse,  New  York 

Tacoma,  Washington 

Tampa.  Florida 

Taunton.  Massachusetts 

Terre  Haute,  Indiana 

Texarkana.  Arkansas 

Texarkana.  Texas 

Titusville.  Florida 

Toledo,  Ohio 

Trenton.  New  Jersey 

Troy.  New  York 

Tucson.  Arizona 

Tuscaloosa.  Alabama 

Union  City.  New  Jersey 

Urbana.  Illinois 

Utica.  New  York 

Vtneland.  New  Jersey  , 

Waco,  Texas 

Waltham.  Massachusetts 

Warren.  Ohio 

Waterbury.  Connecticut 

West  Haven.  Connecticut 

West  Palm  Beach.  Florida 

Wheeling.  West  Virginia 

Wilkes-Barre.  Permsylvania 

Williamsport.  Pennsylvania 

Wilmington.  Delaware 

Wilmington,  North  Carolina 

Winston-Salem.  North  Carolina 

Winter  Haven,  Florida 

Woonsocket,  Rhode  Island 

Worcester.  Massachusetts 

Yakima,  Washington 

Yonkers.  New  York 

York,  Pennsylvania 

Youngstown.  Ohio 

COUNTIES  EUGIBLE  FOR  THE  CRBAM  PAHKS  AITD 
RECREATION  RECOVERY  PROGRAM 

Alameda  Co.,  California 
Allegheny  Co.,  Pennsylvania 
Bernalillo  Co..  New  Mexico 
Bexar  Co.,  Texas 
Bristol  Co.,  Massachusetts 
Camden  Co.,  New  Jersey 
Charleston  Co..  South  Carolina 
Cook  Co..  Illinois 
Cuyahoga  Co.,  Ohio 
Dade  Co..  Florida 
El  Paso  Co.,  Texas 
Erie  Co.,  New  York 
Essex  Co..  Massachusetts 
Essex  Co.,  New  Jersey 
Pranklin  Co.,  Ohio 
Fresno  Co..  California 
Pulton  Co.,  Georgia 
Hamilton  Co.,  Ohio 
Hamilton  Co.,  Tennessee 
Hampden  Co..  Massachusetts 
Hillsborough  Co.,  Florida 
Hudson  Co.,  New  Jersey 
Jadcson  Co..  Missouri 
Jefferson  Co..  Alabama 
Kern  Co..  California 
Los  Angeles  Co.,  California 
Lucas  Co..  Ohio 
Luzerne  Co.,  Pennsylvania 


Mahoning  Co.,  Ohio 
Maricopa  Co.,  Arizona 
Middlesex  Co.,  Massachusetts 
Milwaukee  Co.,  Wisconsin 
Mobile  Co.,  Alabama 
Nassau  Co.,  New  York 
Nueces  Co..  Texas 
Oneida  Co.,  New  York 
Onondaga  Co.,  New  York 
Orange  Co.,  Florida 
Passaic  Co.,  New  Jersey 
Pinellas  Co.,  Florida 
Plymouth  Co..  Massachusetts 
Polk  Co.,  Florida 
Riverside  Co.,  California 
St  Clair  Co.,  Illinois 
San  Bernardino  Co.,  California 
San  Diego  Co.,  California 
San  Joaquin  Co.,  California 
Shelby  Co.,  Tennessee 
Sonoma  Co..  California 
Suffolk  Co.,  New  York 
Wayne  Co.,  Michigan 
Worchester  Co.,  Massachusetts 

(FR  Doc.  79-7897  Filed  3-13-79;  8:45  ami 


[8320-01-M] 

THU  38 — Pensions,  Bonuses,  and 
Veterans'  Relief 

CHAPTER  I— VETERANS 
ADMINISTRATION 

PART  21— VOCATIONAL 
REHABIUTATION  AND  EDUCATION 

Subpart  D — Administration  of  Educes 
tional  Benefits;  38  U^.C  Chapters 
34,  35,  and  36 

OVEBPAYHENTS;  WAIVEB  OB  RSCOVEBY 

AGENCY:  Veterans  Administration. 

ACTION:  Final  regtilation. 

SUMMARY:  Although  the  law  states 
that  a  school  may  be  held  liable  in  cer- 
tain instances  for  overpayments  of 
educational  assistance  made  to  veter- 
ans and  eligible  persons,  it  is  essential 
that  the  school  not  be  held  liable 
without  adequate  due  process  of  law. 
The  regulation  dealing  with  this 
matter  has  been  amended  to  strength- 
en and  broaden  due  process. 

Specifically,  the  concept  of  prima 
facie  evidence  of  school  liability,  re- 
quiring rebutal  by  a  school,  has  been 
eliminated  and  replsiced  by  the  con- 
cept that  a  school  may  be  foimd  po- 
tentially liable  for  an  overpajrment.  A 
Committee  on  School  Liability  is  es- 
tablished in  each  VA  field  station 
having  jurisdiction  over  schools  with 
approved  courses.  Schools  are  entitled 
to  hearingrs  before  these  committees  as 
well  as  prehearing  conferences. 
Schools  are  given  the  right  to  appeal 
the  decisions  made  by  these  commit- 
tees. A  School  Liability  Appeals  Board 
is  established  in  the  VA  (Veterans  Ad- 
ministration) Central  Office  for  the 
purpose  of  considering  these  appeals. 


This  Board  replaces  the  Central  Office 
School  Liability  Review  Board. 

This  regulation  strengthens  and 
broadens  due  process  to  a  school  when 
the  VA  finds  potential  liability  for 
overpayments  of  educational  assist- 
ance made  to  veterans  and  other  eligi- 
ble persons. 

EFFECTIVE  DATE:  March  8. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

June  C.  Schaeffer,  Assistant  Direc- 
tor for  Policy  and  Program  Adminis- 
tration, Education  and  Rehabilita- 
tion Service.  Department  of  Veter- 
ans Benefits.  Veterans  Administra- 
Uon,  Washington.  DC  20420.  (202- 
389-2092) 

SUPPLEMENTARY  INFORMATION: 
On  pages  45399  and  45400  of  the  Fed- 
eral Register  of  October  2,  1978  there 
was  published  a  notice  of  proposed 
regulatory  development  to  amend  Part 
21  relative  to  school  liability  for  over- 
payments of  educational  assistance 
made  to  veterans  and  eligible  persons. 
Interested  persons  were  given  until 
November  28,  1978  to  submit  com- 
ments, suggestions,  or  objections  re- 
garding the  proposed  regulation.  Nine- 
teen persons  submitted  comments. 

Several  comments  apparently 
stemmed  from  the  mistaken  notion, 
expressed  by  one  conmienter,  that  the 
purpose  of  this  regulation  is  to  super- 
sede the  recommended  procedures  in 
school  liability  cases  which  were  pub- 
lished on  pages  2635  through  2637  of 
the  Federal  Register  of  January  18. 
1978.  Instead  this  regulation  wUl  pro- 
vide the  framework  in  the  Code  of 
Federal  Regulations  which  will  sup- 
port similar  procedures  which  will  be 
published  in  the  Federal  Register 
shortly. 

Three  persons,  for  example,  suggest- 
ed that  the  regulation  state  that  a 
school  has  the  right  to  present  its  case 
and  to  cross-examine  witnesses  at  the 
hearing  before  the  station  Committee 
on  School  Liability.  The  recommended 
procedures,  to  be  published  separately, 
allow  for  this.  The  VA  does  not  beMeve 
that  the  regulation  needs  to  include 
all  the  details  of  the  recommended 
procedures.  Two  people  suggested  that 
the  regulation  state  that  the  burden 
of  proof  in  liability  cases  rests  with 
the  VA.  The  recommended  procedures 
will  require  the  VA  to  establish  a  case, 
and  to  present  it  before  the  hearing 
paneL  Since  the  regulation  is  intended 
only  to  provide  a  framework  for  this 
procedure,  the  VA  does  not  believe 
that  this  should  be  made  part  of  the 
regulation. 

Thirteen  comments  included  sugges- 
tions that  an  educator  or  other  person 
be  placed  on  either  the  Committees  on 
School  Liability,  the  School  Liability 
Appeals  Board,  or  both.  The  VA  has 
chosen  not   to  adopt   this  proposal 
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These  committees  are  making  Internal 
administrative  decisions.  The  recom- 
mended procedures  eliminate  from  the 
hearing  panel  any  person  from  the  Fi- 
nance activity  of  a  field  station  as  well 
as  anyone  who  was  involved  in  the  de- 
cision-making regarding  the  determi- 
nation of  potential  liability.  Further- 
more, under  these  procedures  schools 
will  be  allowed  to  challenge  the  quali- 
fications of  panel  members.  This  is 
sufficient  to  ensure  that  impartial  de- 
cisions are  made. 

Three  persons  suggested  that  the 
regulation  provide  for  Judicial  review. 
The  purpose  of  this  regulation  is  to 
provide  for  administrative  proceedings 
within  the  VA  concerning  school  lia- 
bility. It  would  not  be  appropriate  for 
the  VA  to  go  beyond  this  and  regulate 
In  the  area  of  Judical  review. 

Eleven  persons  suggested  that  the 
regulations  be  amended  to  provide 
that  a  school's  liability  for  an  overpay- 
ment be  waived  if  the  liability  of  the 
veteran  or  eligible  person  for  the  debt 
is  also  waived.  A  veteran  or  eligible 
person  Is  assumed  to  be  liable  for  his 
or  her  Indebtedness  to  the  United 
States,  and  must  submit  evidence 
which  establishes  that  the  indebted- 
ness should  be  waived  before  he  or  she 
can  receive  a  waiver.  Under  certain  cir- 
cumstances this  may  t>e  done  without 
affecting  whether  a  school  Is  liable  for 
the  overpayment.  For  example,  an 
overpayment  of  educational  assistance 
may  result  from  a  school's  submission 
of  a  false  certification.  The  affected 
veteran  may  establish,  pursuant  to  38 
U.S.C.  3102  and  the  regulations  con- 
tained in  Part  1.  Title  38.  Code  of  Fed- 
eral Regulations  that  the  debt  was  in- 
curred without  fraud,  misrepresenta- 
tion of  material  fact,  material  fault  or 
lack  of  good  faith  on  his  or  her  part 
and  that  recovery  of  the  debt  would 
creat«  an  undue  hardship  on  the  vet- 
eran. Consequently,  the  veteran  would 
be  entitled  to  a  waiver.  The  fact  these 
circumstances  exist  for  the  veteran 
has  no  bearing  on  whether  the  school 
submitted  a  false  certification  and 
should  be  held  liable  for  the  overpay- 
ment. Furthermore,  38  U.S.C.  3102 
allows  for  waiver  of  debts  oiUy  for 
payees  or  individual  persons.  There- 
fore, the  VA  has  decided  not  to  make 
the  suggested  amendment. 

It  was  the  opinion  of  three  persons 
that  paragraph  (b)  of  the  section  is 
worded  too  loosely.  They  suggested 
that  tiefore  a  school  could  be  held 
liable  for  negligent  failure  to  make  re- 
ports, the  terms  used  in  that  para- 
graph would  have  to  be  defined  fur- 
ther. The  VA  believes  that  no  simple 
error  rate  can  be  given  which  would 
define  negligent  reporting.  Instead.  It 
must  be  determined  If  a  school  has 
failed  to  exercise  reasonable  care  in 
making  timely  and  accurate  certifica- 
tions   to    the   VA.    Paragraph   (b)    Is 
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structured  so  as  to  allow  for  this. 
Therefore,  the  VA  has  decided  not  to 
accept  this  suggestion.  However,  the 
VA  will  provide  guidelines  to  Its  field 
stations  which  they  may  consider 
when  they  apply  this  paragraph. 

Two  persons  suggested  that  the  reg- 
ulation provide  a  discovery  procedure. 
The  recommended  procedures  to  be 
published  shortly  will  Include  an  ad- 
ministrative discovery  procedure  In 
the  prehearing  phase.  Since  this  regu- 
lation Is  providing  the  framework  for 
these  procedures,  the  VA  does  not  be- 
lieve that  this  detail  needs  to  be  In- 
cluded in  the  regulation. 

Another  person  commenting  object- 
ed to  the  time  limits  Included  In  the 
regulation.  The  VA  believes,  however, 
that  the  time  limits  set  forth  in  the 
regulation  are  long  enough  to  allow 
the  school  to  prepare  Itself  for  partici- 
pation In  the  procedure,  while  at  the 
same  time  they  are  short  enough  to 
assure  that  school  liability  matters  are 
handled  expeditiously. 

One  person  suggested  that  the  VA 
do  more  research  before  making  this 
regulation  final.  The  VA  has  been  de- 
veloping this  regulation  for  nearly  2 
years.  While  the  VA  is  always  ready  to 
adjust  Its  regulations  on  the  basis  of 
administrative  experience,  when  the 
law  allows  this,  the  VA  believes  that 
this  is  sufficient  time  to  enable  the 
agency  to  make  the  regulation  final 
now. 

Several  school  officials  in  conunent- 
Ing  on  the  regulation  stated  that  their 
school  Is  a  nonprofit  school,  and  does 
not  gain  when  a  veteran  Is  overpaid. 
They  thought  that  this  exempts  their 
school  from  the  possibility  of  being 
held  liable  for  an  overpayment. 

The  culpability  of  a  sghool  for  ac- 
tions which  result  in  overpayments  is 
not  affected  by  whether  the  school 
profits  from  those  actions.  All  schools 
are  subject,  therefore,  to  this  regula- 
tion. 

The  proposed  changes  to  9  21.4009 
are  deemed  proper  and  are  hereby 
adopted. 

Approved;  March  8.  1979. 

By  direction  of  the  Administrator. 

Rurus  H.  Wilson. 
Deputy  Administrator. 

1.  In  921.4009,  paragraphs  (b) 
through  (1)  are  revised  and  paragraph 
(J)  Is  added  so  that  the  revised  and 
added  material  reads  as  follows: 

9  21.4009    OverpaymenU;  waiver  or  recov- 
ery. 


(b)  Reporting.  If  a  school  is  required 
to  make  periodic  or  other  certifica- 
tions, failure  to  report,  or  to  report 
timely,  facts  which  resulted  in  an  over- 
payment may  be  considered  In  deter- 
mining whether  a  school  is  potentially 


liable  for  the  overpayment.  Similarly 
the  submission  of  an  incorrect  certifi- 
cation as  to  fact  may  be  considered  In 
determining  whether  a  school  is  po- 
tentially liable  for  the  overpayment. 
In  either  Instance  consideration  will 
be  given  to  other  pertinent  factors 
such  as  allowing  for  occasional  clerical 
error  or  occasional  administrative 
error,  the  school's  past  reliability  In 
reporting:  the  adequacy  of  the  school's 
reporting  system:  and  the  extent  of 
noncompliance  with  reporting  require- 
ments. 

(c)  Committee  on  School  Liability. 
Each  Veterans  Administration  field 
station  having  Jurisdiction  over 
schools  with  courses  approved  under 
chapters  32.  34.  35  and/or  36.  title  38. 
United  States  Code  shall  establish  a 
Committee  on  School  Liability.  The 
Committee  or  a  panel  designated  by 
the  Committee  chairperson  and  drawn 
from  the  Committee,  is  authorized  to 
find  whether  a  school  is  liable  for  an 
overpayment. 

(d)  Initial  determination.  The  Adju- 
dication Officer  of  the  Veterans  Ad- 
ministration field  station  of  Jurisdic- 
tion will  determine  whether  there  Is 
evidence  that  would  warrant  a  finding 
that  the  school  Is  potentially  liable  for 
an  overpayment.  When  the  decision  is 
In  the  affirmative,  the  Finance  Officer 
of  the  Veterans  Administration  field 
station  of  jurisdiction  will  notify  the 
school  In  writing  of  the  Veterans  Ad- 
ministration's Intent  to  apply  the  lia- 
bility provisions  of  paragraph  (a)  of 
this  section.  The  notice  will  identify 
the  students  overpaid  and  will  set  out 
In  each  student's  case  the  actions  or 
omissions  by  the  school  which  resulted 
In  the  finding  that  the  school  was  po- 
tentially liable  for  the  overpayment. 
The  notice  will  also  state  that  a  deter- 
mination of  liability  will  be  made  on 
the  basis  of  the  evidence  of  record, 
unless  additional  evidence  or  a  request 
for  a  hearing  is  received  within  30 
days  of  the  date  of  receipt  of  such 
notice  by  the  school. 

(e)  Hearings.  A  school  is  entitled  to 
ft  hearing  before  a  panel  drawn  from 
the  Committee  on  School  Liability 
before  a  decision  is  made  as  to  wheth- 
er it  is  liable  for  an  overpayment. 
E^rery  hearing  will  be  preceded  by  a 
prehearing  conference  unless  the  con- 
ference is  waived  by  the  school.  The 
Committee  on  School  Liability  will 
consider  all  evidence  and  testimony 
presented  at  the  hearing. 

(f)  Extent  of  liability.  Waiver  of  col- 
lection of  an  overpayment  as  to  a  vet- 
eran or  eligible  person  will  not  relieve 
the  school  of  liability  for  the  overpay- 
ment. Recovery  in  whole  or  in  part 
from  the  veteran  or  eligible  person 
will  limit  such  liability  accordingly.  If 
an  overpayment  has  been  recovered 
from  the  school  and  the  veteran  or  eli- 
gible person  subsequently  repays  the 


amount  In  whole  or  in  part,  the 
amount  repaid  will  be  reimbursed  to 
the  schooL 

(g)  Notice  to  schooL  The  school 
shaU  be  notified  in  writing  of  the  deci- 
sion of  the  Committee  on  School  Lia- 
bility. If  the  school  is  found  liable  for 
an  overpayment,  the  school  also  will 
be  notified  of  the  right  to  appeal  the 
decision  to  the  Central  Office  School 
Liability  Appeals  Board  within  60  days 
from  the  date  of  the  letter  to  the 
school  containing  notice  of  the  deci- 
sion. The  60-day  time  limit  may  be  ex- 
tended to  90  days  at  the  discretion  of 
the  chairperson  of  the  Committee  on 
School  Liability,  The  appeal  must  be 
in  writing  setting  forth  fully  the  al- 
leged errors  of  fact  and  law.  If  an 
appeal  is  not  received  within  the  60- 
day  time  limit,  the  Committee  decision 
IsfinaL 

(h)  Appeals.  An  appeal  will  be  for- 
warded to  Central  Office  where  It  will 
be  considered  by  the  School  LiabUity 
Appeals  Board.  The  Board's  decision 
will  serve  as  authority  for  instituting 
collection  proceedings,  if  appropriate, 
or  for  discontinuing  collection  pro- 
ceedings instituted  on  the  basis  of  the 
original  decision  of  the  Committee  on 
School  Liability  in  any  case  where  the 
Board  reverses  a  decision  made  by  the 
Committee  that  the  school  is  liable. 

(i)  Review.  Review  by  the  School  Li- 
ability Appeals  Board  is  limited  to  the 
Issues  raised  by  the  school  and  shall 
be  on  the  record  and  not  de  novo  In 
character.  The  Board  may  affirm, 
modify  or  reverse  a  decision  of  the 
Committee  on  School  Liability  or  may 
remand  an  appeal  for  further  consid- 
eration by  the  appropriate  Committee 
on  School  Liability.  If  new  and  materi- 
al evidence  is  discovered  whUe  the 
School  Liability  Appeals  Board  is  con- 
sidering a  case,  the  Board  may  remand 
the  case  to  the  appropriate  Committee 
on  School  Liability. 

(j)  Finality  of  decisions.  The  School 
Liability  Appeals  Board  has  authority 
to  act  for  the  Administrator  in  decid- 
ing appeals  concerning  a  school's  lia- 
bility for  an  overpayment.  There  is  no 
right  of  additional  administrative 
appeal  of  a  decision  of  the  School  Lia- 
bility Appeals  Board. 

921.40M    (Amended] 

2.  The  cross-reference  following 
9  21.4009  is  deleted. 

[FR  Doc.  70-7690  FUed  8-18-79;  8:48  am] 
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[6560-01-M] 

THI*  40— Protection  of  tho 
Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

CFRL  1063-41 

PART  65— DELAYED  COMPUANa 
ORDERS 

Delayed  Compliance  Order  for 
Guardian  Industries  Corporation, 
Huntington,  Ind. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  By  this  rule,  the  Admin- 
istrator of  UJS.  EPA  «)prove8  a  De- 
layed Compliance  Order  to  Guardian 
industries.  The  Order  requires  the 
Company  to  bring  air  emissions  from 
its  mineral  wool  insulation  plant  at 
Himtington,  Indiana,  into  compliance 
with  certain  regulations  contained  in 
the  federally  approved  Indiana  State 
Implementation  Plan  (SIP).  Guardian 
Industries  Corporation's  compliance 
with  the  Order  will  preclude  suits 
under  the  Federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violations  of  the  SIP  regular 
tions  covered  in  the  Order. 

DATES:  This  Rule  takes  effect  March 
14. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Anne  Swofford,  Attorney,  United 
States  Environmental  Protection 
Agency,  Region  V,  230  South  Dear- 
bom  Street,  Chicago,  Illinois  60604, 
Telephone  (312)  353-2082. 

SUPPLEMENTARY  INFORMATION: 
On  September  7,  1978,  the  Acting  Re- 
gional Administrator  of  UJS.  EPA's 
Region  V  Office  published  in  the  Fed- 
eral Register  (43  FR  39834)  a  notice 
setting  out  the  provisions  of  a  pro- 
posed State  Delayed  Compliance 
Order  for  Guardian  Industries.  The 
notice  asked  for  public  comments  and 
offered  the  opportunity  to  request  a 
public  hearing  on  the  proposed  Order. 
No  public  comments  and  no  request 
for  a  public  hearing  were  received  in 
response  to  the  notice. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  approved 
to  Guardian  Industries  Corporation  by 
the  Administrator  of  VS.  EPA.  pursu- 
ant to  the  authority  of  section 
lI3(dK2)  of  the  Clean  Air  Act.  42 
UAC.  7413(dX2).  The  Order  places 
Guardian  Industries  on  a  schedule  to 
bring  Its  mineral  wool  tnsiilation  plant 
at  Huntington,  Indiana,  into  compli- 
ance as  expeditiously  as  practicable 
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with  Regulations  APC-3  and  APC-5.  a 
part  of  the  federally  approved  Indiana 
State  Implementation  Plan.  Guardian 
Industries  Corporation  is  unable  to  im- 
mediately comply  with  these  regula- 
tions. The  Order  also  Imposes  Interim 
requirements  which  meet  Sections 
113(d)(lKc)  and  113(dK7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  Guardian 
Industries  Corporation  to  delay  com- 
pliance with  the  SIP  regulations  cov- 
ered by  the  Order  until  June  30,  1979. 

Compliance  with  the  Order  by 
Guardian  Industries  Corporation  will 
preclude  Federal  enforcement  action 
under  Section  113  of  the  Act  for  viola- 
tions of  the  SIP  regulations  covered 
by  the  Order.  Citizen  suits  under  Sec- 
tion 304  of  the  Act  to  enforce  against 
the  source  are  similarly  precluded.  En- 
forcement may  be  initiated,  however, 
for  violations  of  the  terms  of  the 
Order,  and  for  violations  of  the  regula- 
tions covered  by  the  Order  which  oc- 
curred before  the  Order  was  Issued  by 
U.S.  EPA  or  after  the  Order  is  termi- 
nated. If  the  Administrator  deter- 
mines that  Guardian  Industries  Cor- 
poration is  in  violation  of  a  require- 
ment contained  In  the  Order,  one  or 
more  of  the  actions  required  by  Sec- 
tion 113(dK9)  of  the  Act  will  be  initiat- 
ed. Publication  of  this  noUce  of  final 
rulemaking  constitutes  final  Agency 
action  for  the  purpose  of  judicial 
review  under  section  307(b)  of  the  Act. 

UJS.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  immediately  place  Guardian  Indus- 
tries Corporation  on  a  schedule  for 
compliance  with  the  Indiana  State  Im- 
plementation Plan. 

(43  Di3.a  7413(d),  7601). 
Dated:  February  28, 1979. 

DOUGIAS  M.  COSTLE, 

Adm.inistrator. 

In  consideration  of  the  foregoing, 
(Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  Is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  By  amending  965.191  to  read  as 
follows: 

9  65.191  \5A.  EPA  Approval  of  State  De- 
layed CompUaace  Order  issued  to 
iiia}or  statlonaiy  MMirccs. 

The  State  Order  identified  below 
has  been  approved  by  the  Administra- 
tor in  accordance  with  Section 
113(dK2)  of  the  Act  and  with  this 
Part.  With  regard  to  this  Order,  the 
Administrator  has  made  all  the  deter- 
minations and  findings  which  are  nec- 
essary for  approval  of  the  Order  under 
Section  113(d)  of  the  Act. 
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Source:  Guardian  Industries  Corporation. 

Location:  Huntington.  Indiana. 

Date  of  Federal  Register  Proposal:  Septem- 
ber 7,  1978. 

SIP  regulation  Involved:  APC-3.  APC-5. 

Pinal  compliance  date:  July  1.  1»7». 
In  the  matter  of  Air  Pollution  Control 

Board  of  the  SUte  of  Indiana  (Plaintiff)  vs. 

Guardian    Industries    Corp.    (Respondent). 

Cause  No.  A- 120. 

PnrDiMcs  or  Pact 

1.  That  the  Air  Pollution  Control  Board  of 
the  State  of  Indiana  ("the  Board")  Is  an 
agency  of  the  State  of  Indiana  duly  empow- 
ered pursuant  to  IC  13-1-1  and  IC  13-7  to 
promulgate  regulations  related  to  the  con- 
trol of  air  pollution,  to  act  on  complaints  of 
alleged  air  pollution,  and  to  enter  such 
orders  and  determinations  as  may  be  neces- 
sary to  prevent  or  abate  air  pollution. 

2.  Respondent.  Guardian  Industries  Cor- 
poration, has  exercised  an  option  to  pur- 
chase a  mineral  wool  Insulation  manufactur- 
ing plant  In  Huntington.  Indiana,  formally 
operated  by  Keene  Corporation. 

3.  Respondent  is.  with  respect  to  the  oper- 
ation of  the  insulation  plant,  subject  to  the 
Jurisdiction  of  the  Indiana  Air  Pollution 
Control  Board. 

4.  The  Board  issued  an  Agreed  Order  on 
E)ecember  15.  1972.  wherein  Keene  Corpora- 
tion was  ordered  to  reduce  particulate  emis- 
sions from  the  subject  plant  to  comply  with 
Indiana  Regulation  APC-5. 

5.  Before  the  completion  of  the  particu- 
late emission  reduction  measures  required 
by  the  Agreed  Order,  as  amended.  Keene 
Corporation  ceased  operating  the  subject 
plant  on  or  about  January  31.  1978.  and  the 
plant  did  not  operate  again  until  April  3. 
1978. 

6.  Respondent,  as  a  prospective  purchaser 
of  the  subject  plant  from  Keene  Corpora- 
tion, applied  for  and  was  granted  on  April  3, 
1978.  a  one-year  variance  by  the  Board  aa 
authorized  by  IC  13-7-7-8  to  operate  the 
plant  in  excess  of  the  particulate  emission 
limiUtlon  of  Regulations  APC-3  and  APC-5 
while  respondent  Installs  a  baghouse  on 
lines  1  and  2.  to  control  the  cupola  emis- 
sions which  are  part  of  the  manufacturing 
process  and  were  Improperly  controlled  as 
formally  operated  by  Keene  Corporation. 

7.  If  Respondent  elects  to  Install  a  third 
line  equipped  with  electric  melting  equip- 
ment, such  installation  shall  comply  with  all 
applicable  State  and  Federal  air  pollution 
laws. 

8.  The  Board  and  respondent  agree  that 
electric  melting  equipment  represents  Inno- 
vative technology  for  the  manufacturer  of 
mineral  wool  Insulation. 

9.  On  March  1.  1978,  Respondent  submit- 
ted plans  and  specifications  for  construction 
of  a  baghouse.  On  July  1,  1978,  Respondent 
placed  purchase  orders. 

10.  In  the  interim  respondent  will  be  al- 
lowed to  operate  the  existing  lines  with  a 
one- year  variance  from  the  particulate  emis- 
sions limitations  of  Regulations  APC-3  and 
APC-5  commencing  April  3,  1978.  and  expir- 
ing April  2.  1979.  as  there  are  no  interim 
control  measures  practicable  for  respond- 
ent. 

11.  Monitoring  of  fly  wool  emissions  is  not 
technologically  feasible. 

12.  On  January  25.  1978.  the  Board  adopt- 
ed a  valid  Order  between  the  respondent 
and  the  Board.  That  Order  represents  the 
best  efforts  of  both  the  respondent  and  the 
Board  to  comply  with  the  requirements  for 
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drafting  a  Delayed  Compliance  Order  as  set 
forth  In  the  August  7.  1977,  Clean  Air  Act 
Amendments. 

13.  Despite  these  best  efforts  the  Order 
may  have  been  deficient  in  some  areas  with 
respect  to  the  Clean  Air  Act  Amendment 
Requirements. 

14.  In  order  to  comply  with  the  Delayed 
Compliance  Order  requirements  set  forth  In 
the  August  7,  1977  Clean  Air  act  Amend- 
ments both  respondent  and  the  Board 
desire  that  these  Findings  of  Fact  and  Rec- 
ommended Order  supersede  the  Order 
i»ued  January  25,  1978,  and  that  this  docu- 
ment be  the  sole  document  controlling  all 
matters  between  the  respondent  and  the 
Board  with  respect  to  the  facilities  set  forth 
herein. 

15.  After  a  through  investigation  of  all  rel- 
evant facts,  including  public  comment,  it  Is 
determined  that  respondent  is  presently 
unable  to  comply  with  Indiana  Regulations 
APC-3  and  APC-5.  that  the  schedules  for 
compliance  set  forth  in  this  Order  is  as  ex- 
peditious as  practicable  and  that  this  Order 
complies  with  the  requirements  in  Section 
113(d)  of  the  Clean  Air  Act. 

RCCOMMXlfBKD  OltOCII 

The  Board  having  Jurisdiction  over  the 
subject  matter  of  this  action  and  the  parties 
hereto,  IT  IS  HEREBY  ORDERED: 

1.  That  respondent.  Guardian  Industries 
Corporation,  shall  Install  a  baghouse  on  tu 
mineral  wool  insulation  lines  at  the  Hunt- 
ington. Indiana  plant  In  accordance  with 
the  following  schedule. 

a.  Commence  construction  of  the  bag- 
house by  December  1.  1978. 

b.  Complete  Installation  of  the  baghouse 
by  April  1.  1979. 

c.  Achieve  Final  Compliance  with  Regula- 
Uons  APC-3  and  APC-6  by  May  1.  1979. 

d.  Start  up  and  submit  test  results  demon- 
strating final  compliance  with  Indiana  Reg- 
ulations APC-3  and  APC-5  by  June  30.  1979. 

3.  That  respondent  shall  eliminate  all  fly 
wool  emissions  from  the  plant  by  the  use  of 
fly  wool  screens  or  recirculation  ducting  of 
exhaust  fans  before  the  commencement  of 
operations  of  the  existing  mineral  wool  pro- 
ducing process  and  at  all  times  during  the 
operations  of  said  process. 

3.  That  respondent  shall  install  and  utilize 
an  In-stack  continuous  monitor  on  the  bag- 
house  by  April  1.  1979. 

4.  That  beginning  August  1,  1978,  respond- 
ent shall  malce  quarterly  aritten  progress 
reports  to  the  Indiana  Air  Pollution  Control 
Division.  Beginning  August  1,  1979,  Re- 
spondent shall  also  report  on  a  quarterly 
basis,  any  excursions  about  the  40  percent 
opacity  limlUtlon  of  Indiana  Regulation 
APC-3.  All  submittals  and  notification  pur- 
suant to  this  Order  shall  be  made  to  the  Di- 
rector of  the  Indiana  Air  Pollution  Control 
Division,  SUte  Board  of  Health,  1330  West 
Michigan  Street,  Indianapolis,  Indiana 
46208. 

5.  That  failure  to  meet  the  dates  specified 
In  this  Order  including  interim  dates  consti- 
tutes a  violation  of  this  Order.  Failure  of 
the  facility  subject  to  this  Order  to  achieve 
Final  Compliance  with  Indiana  Regulations 
APC-3  and  APC-5.  the  applicable  portion  of 
the  Indiana  Implementation  Plan,  by  July 
I.  1979.  will  subject  respondent  to  a  claim 
for  a  noncompliance  penalty  In  accordance 
with  Section  120  of  the  Clean  Air  Act,  42 
use  7420  and  any  state  regulations  that 
may  be  submitted  to  and  approved  by  the 
Administrator  in  accordance  with  that  Sec- 


tion unless  exempted  under  Section  130(a) 
(3Kd)or  (C). 

6.  That  the  Board  hereby  vacates  the 
Order  issued  to  Keene  Corporation  in  Cause 
No.  A- 17  and  all  subsequent  amendmenU  to 
that  Order  with  respect  to  operation  of  the 
mineral  wool  insulation  plant  at  Hunting- 
ton. Indiana. 

I  have  reviewed  the  above  Findings  of 
Fact  and  Recommended  Order  and  hereby 
recommend  that  the  Air  Pollution  Control 
Board  adopt  this  as  iU  Final  Order. 

Dated:  July  31, 1978. 

Haut  D.  WnxiAm. 
Director, 
Air  Pollution  Control  Division. 

I  am  duly  authorized  to  legally  bind 
Guardian  Industries  Corporation  in  this 
matter  and  have  reviewed  the  above  Find- 
ings of  Fact  and  Recommended  Order  and 
agree  to  be  bound  by  said  Order  when 
issued  by  the  Indiana  Air  Pollution  Control 
Board. 

Dated:  July  17. 1978. 

Guardian  Industries  Corporation  by: 

OLoni  A.  PATaicK. 
IFR  Doc.  79-7417  PUed  3-13-79;  8:45  am] 
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THI*  42— Public  H«alth 

CHAPTER  IV— HEALTH  CARE  Fl- 
NANONG  ADMINISTRATION,  DE- 
PARTMENT OF  HEALTH,  EDUCA- 
TION, AND  WELFARE 

PART  431— ST  AH  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

Medicaid;  HscqI  Ditollowanc*  for 
Erron«ou*  Paymont 

Correction 

In  FR  Doc.  79-6788.  appearing  in  the 
issue  of  Wednesday.  March  7.  1979.  on 
page  12585.  the  following  correction 
should  be  made  to  the  preamble: 

DATE:  Effective  on  March  7.  1979. 


[7035-01 -M] 

THI*  49 — Transportation 

CHAPHR  X— INTERSTATE 
COMMERCE  COMMISSION 

(S.O.  No.  1366] 
PART  1033— CAR  SERVICE 

Contolidotod  Roil  Corp.  ot  ol. 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:    Emergency   Order,   Service 
Order  No.  1366. 

SUMMARY:  Because  of  severe  short- 
ages of  50-ft.  plain  boxcars  for  loading 


by  shippers  served  by  -the  Maine  Cen- 
tral Railroad,  the  Consolidated  Rail 
Corporation  is  ordered  to  deliver  one 
hundred  fifty  (150)  fifty-ft.  plain  box- 
cars per  week  to  the  Boston  and  Maine 
Corporation  and  the  Boston  and 
Maine  Corporation  is  ordered  to  deliv- 
er one  hundred  fifty  (150)  fifty-ft. 
plain  boxcars  per  week  to  the  Maine 
Central  Railroad.  The  cars  to  be  deliv- 
ered are  to  be  suitable  for  transporting 
newsprint  paper. 

DATES:  Effective  11:59  p.m.,  March  9, 
1979.  Expires  11:59  p.m.,  April  1.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

J.  Ketmeth  Carter.  Chief,  Utilization 
and  Distribution  Branch,  Interstate 
Commerce  Commission,  Washing- 
ton. D.C.  20423.  Telephone  (202) 
275-7840. 

SUPPLEMENTARY  INFORMATION: 
The  order  is  printed  in  full  below. 

I>ecided  March  8,  1979. 

An  acute  shortage  of  boxcars  for 
transporiing  shipments  of  paper  exists 
on  the  Maine  Central  Railroad  Com- 
pany (MeC),  in  spite  of  efforts  of  the 
Car  Service  Division  of  the  Association 
of  American  Railroads  to  expedite  the 
return  of  MeC  boxcars  to  that  line. 
The  Consolidated  Rail  Corporation 
((TR).  by  reason  of  its  location  and 
traffic  flows,  has  a  large  number  of  50- 
ft.  plain  boxcars  of  railroad  ownership 
and  similar  cars  owned  by  private  car 
companies  of  railroad  ownership  and 
control  on  its  line.  Its  use  of  cars 
owned  by  other  railroads  and  of  rail- 
road controlled  private  cars  exceeds 
CR's  ownership  of  50-ft.  cars. 

In  the  opinion  of  the  Commission  an 
emergency  exists  requiring  redistribu- 
tion of  a  poriion  of  the  boxcars  locat- 
ed on  CR  in  the  interest  of  the  public 
and  the  commerce  of  the  people.  Ac- 
cordingly, the  Commission  finds  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the 
public  interest,  and  that  good  cause 
exists  for  making  this  order  effective 
upon  less  than  thirty  days'  notice. 

It  is  ordered, 

9  1033.1366    Service  Order  No.  1366. 

(a)  Consolidated  Rail  Corporation 
ordered  to  deliver  empty  boxcars  to 
Boston  and  Maine  Corporation, 
Ro1>ert  W.  Meserve  and  Benjamin  H. 
Lacy,  trustees  IBM):  BM  ordered  to  de- 
liver empty  boxcars  to  Maine  Central 
Railroad  Company.  Each  common  car- 
rier by  raiload  subject  to  the  Inter- 
state Commerce  Act  shall  observe,  en- 
force, and  obey  the  following  rules, 
regulations,  and  practices  with  respect 
to  its  car  service: 

(1)  The  Consolidated  Rail  Corpora- 
tion iCR)  shall  deliver  to  the  Boston 
and  Maine  Corporation,  Robert  W. 
Meserve  and  Benjamin  H.  Lacy,  Trust- 
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ees  (BM).  a  weekly  total  of  one  hum- 
dred  fifty  (150)  empty  plain  boxcars 
listed  in  the  Official  Railway  Equip- 
ment Register.  I.C.C.-RJ:.R.  No,  410, 
issued  by  W.  J.  Trezise,  or  successive 
issues  thereof,  as  having  mechanical 
designation  "XM"  and  having  inside 
length  49-ft.  8-in.  and  less  than  59-ft. 
8-in.,  and  bearing  reporting  marks  as- 
signed to  a  railroad  other  than  the 
Maine  Central  Railroad  Company,  or 
to  a  railroad  controlled  private  car 
company.  The  cars  delivered  by  CR  to 
the  BM  must  be  suitable  for  loading 
with  newsprint  paper,  the  BM  to  be 
the  Judge. 

(2)  The  BM  shalL  deliver  to  the 
Maine  Central  Railroad  Company 
(MeC)  a  weekly  total  of  one  hundred 
fifty  (150)  empty  plain  boxcars  of  the 
type  described  in  paragraph  (1)  of  this 
section.  The  cars  delivered  by  the  BM 
to  the  MeC  must  be  suitable  for  load- 
ing with  newsprint  paper,  the  MeC  to 
be  the  judge. 

(3)  Cars  furnished  and  loaded  under 
the  provisions  of  this  order  must  be 
routed  to  destination  entirely  over  do- 
mestic routes.  All  loaded  movements 
must  comply  with  Car  Service  Rules  1 
and  2. 

(b)  This  order  shall  not  apply  to  cars 
of  Mexican  and  Canadian  ownership 
or  to  cars  subject  to  interstate  Com- 
merce Commission  or  Association  of 
American  Railroads'  Orders  requiring 
return  of  cars  to  owners. 

(c)  The  rate  of  delivery  specified  in 
this  direction  shall  be  maintained 
within  weekly  periods  ending  each 
Sunday  at  11:59  p.m.,  so  that  at  the 
end  of  each  seven  days  the  full  deliv- 
ery required  for  that  period  shall  have 
been  made. 

(d)  Cars  applied  under  this  direction 
shall  be  so  identified  on  empty  car 
cards,  movement  slips,  and  inter- 
change records  as  moving  under  the 
provisions  of  this  direction. 

(e)  The  carriers  delivering  the  empty 
boxcars  as  described  above  must  advise 
Joel  E.  Bums.  Director,  Bureau  of  Op- 
erations, Interstate  Commerce  Com- 
mission. Washington,  D.C.  20423  each 
Wednesday  as  to  the  number  of  cars, 
covered  by  this  direction,  delivered 
diuing  the  preceding  week,  ending 
each  Sunday  at  11:59  p.m. 

(f)  The  carriers  receiving  the  cars 
described  above  must  advise  Joel  E. 
Bums,  Director,  Bureau  of  Oper- 
ations. Interstate  Commerce  Commis- 
sion, Washington,  D.C.  20423  each 
Wednesday  as  to  the  number  of  cars 
received  during  the  preceding  week, 
ending  each  Sunday  at  11:59  p.m. 

(g)  Regulations  suspended.  The  op- 
eration of  all  rules  and  regulations,  in- 
sofar as  they  conflict  with  the  provi- 
sions of  this  direction,  is  hereby  sus- 
pended. 


15495 

(h)  Effective  date.  This  order  and  di- 
rection shall  become  effective  at  11:59 
p.m..  March  9,  1979. 

(i)  Expiration  date.  This  order  and 
direction  shall  expire  at  11:59  p.m., 
April  1.  1979,  unless  otherwise  modi- 
fied, changed,  or  suspended  by  order 
of  this  Commission. 

(49  U.S.C.  (103(M-10305  and  11121-11126)) 

This  order  and  direction  shall  be 
served  upon  the  Association  of  Ameri- 
can Railroads.  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to 
the  car  service  and  car  hire  agreement 
imder  the  terms  of  that  agreement. 
Notice  of  this  order  and  direction  shall 
be  given  to  the  general  public  by  de- 
positing a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at  Wash- 
ington. D.C.  and  by  filing  a  copy  with 
the  Director,  Office  of  the  Federal 
Recister. 

By  the  Commission,  Railroad  Serv- 
ice Board,  members  Joel  E.  Bums, 
Robert  S.  Turkington  and  John  R.  Mi- 
chaeL 

H.  O.  Hoiaas,  Jr.. 
Secretary. 

[FR  Doc.  79-7743  Filed  3-13-79;  8:45  am] 
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ritio  50— Wildlifo  and  Fisheriot 

CHAPTER  I— UNITCD  STATES  FISH 
AND  WILDLIFE  SERVICE,  DEPART- 
MENT  OF  THE  INTERIOR 

PART  26— PUBLIC  ENTRY  AND  USE 

Oponing  of  Certain  National  Wildlifo 
Rofugos  to  Public  Accost,  U»o,  and 
Rocroation  in  Arizona,  Colifomia, 
Now  Moxico,  Olclahoma,  and  Texas 

AGENCY:  U.S,  Fish  and  Wildlife  Serv- 
ice, Department  of  the  Interior. 

ACmON:  Special  regulations. 

SUMMARY:  The  Director  has  deter- 
mined that  the  opening  to  public 
access,  use,  and  recreation  of  certain 
national  wildlife  refuges  in  Arizona, 
California.  New  Mexico,  Oklahoma, 
and  Texas  is  compatible  with  the  ob- 
jectives for  which  the  areas  were  es- 
tablished, and  will  provide  additional 
recreational  opportunity  to  the  public 
through  a  nonconsumptlve  use.  This 
docimient  establishes  special  regula- 
tions effective  for  the  upcoming  public 
entry  and  use  season. 

DATES:  January  1,  1979  through  De- 
cember 31,  1979. 

FOR  FURTHER  INFORMA^nON 
CONTACrr: 

The  Refuge  Manager  at  the  address 
and/or  telephone  number  listed  below 
in  the  body  of  Special  Regulations. 
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General 


Public  access,  use,  and  recreation  is 
permitted  on  the  National  Wildlife 
Refuges  indicated  below  in  accordance 
with  50  CPR  26  and  the  following  Spe- 
cial Regulations.  Portions  of  refuges 
which  are  open  to  public  access,  use 
and  recreation  are  designated  by  signs 
and/or  delineated  on  maps  available 
from  addresses  indicated  below. 

No  vehicle  travel  is  permitted  except 
on  designated,  maintained  roads  and 
trails.  Special  conditions  applying  to 
individual  refuges  are  listed  on  leaflets 
available  at  refuge  headquarters  and 
from  the  office  of  the  Regional  Direc- 
tor. U.S.  Pish  and  Wildlife  Service, 
P.O.  Box  1306,  Albuquerque,  N.  Mex. 
87103. 

The  Refuge  Recreation  Act  of  1962 
(16  U.S.C.  460k)  authorizes  the  Secre- 
tary of  the  Interior  to  administer  such 
areas  for  public  recreation  as  an  ap- 
propriate incidental  or  secondary  use 
only  to  the  extent  that  it  is  practicable 
and  inconsistent  with  the  primary  ob- 
jectives for  which  the  area  was  estab- 
lished. In  addition,  the  Refuge  Recrea- 
tion Act  requires  (1)  that  such  recre- 
ational use  will  not  interfere  with  the 
primary  purpose  for  which  the  areas 
were  established,  and  (2)  that  funds 
are  available  for  the  development,  op- 
eration, and  maintenance  of  the  per- 
mitted forms  of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere 
with  the  primary  purposes  for  which 
these-  National  Wildlife  Refuges  were 
established.  This  determination  is 
ba.sed  upon  consideration  of,  among 
other  things,  the  Service's  Final  Envi- 
ronmental Statement  on  the  Oper- 
ation of  the  National  Wildlife  Refuge 
System  published  in  November  1976. 
Funds  are  available  for  the  adminis- 
tration of  the  recreational  activities 
permitted  by  these  regulations. 

Public  entry  shall  be  in  accordance 
with  all  applicable  Federal  and  State 
laws  and  regulations  subject  to  the  fol- 
lowing conditions: 

§  26..34  Special  reirulations;  public  accesi*, 
IMC.  and  recreation;  for  individual  wild- 
life refuge  areaa. 

Public  access,  use.  and  recreation  is 
permitted  on  the  following  areas: 

Arizona 

Cabeza  Prieta  National  Wildlife 
Refuge.  P.O.  Box  418.  Ajo.  Ariz.  85321. 
Contract  Roger  C.  DiRosa.  Acting 
Refuge  Manager  at  602-387-6483.  Spe- 
cial condition: 

(1)  For  purposes  of  protecting 
human  safety  as  well  as  the  fragile  en- 
vironment of  the  860.000-acre  refuge, 
all  entry,  vehicular  or  otherwise  Into 
the  refuge.  Is  subject  to  the  possession 
of  a  valid  permit.  Permits  must  be  ob- 
tained in  person  at  the  refuge  office  at 
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1611  2nd  Avenue,  Ajo  between  the 
hours  of  8  a.m.  and  5  p.m.,  Mondays 
through  Fridays  (except  holidays). 
Permits  may  also  be  obtained  at  the 
Yuma,  Ariz,  office  at  356  First  Street 
during  the  same  office  hours. 

Kofa  National  Wildlife  Refuge,  P.O. 
Box  1032.  Yuma,  Ariz.  85364.  Contact 
Milton  K.  Haderlie,  Refuge  Manager 
at  602-726-2619.  Special  conditions: 

(1)  For  purposes  of  protecting  wild- 
life habitat  and  the  fragile  environ- 
ment of  the  660,000-acre  refuge,  camp- 
ing is  limited  for  each  person  to  14 
days  during  any  12-month  period. 

(2)  Recreational  (non-commercial) 
rockhoundlng.  including  digging  with 
simple  hand  tools,  is  permitted  only  in 
the  designated  area  know  as  Crystal 
Hill,  described  as  follows: 

Gila  and  Salt  River  Meridian 

T.  2  N..  R.  18  W., 
Sec.  2.  lotj  S  and  4.  SV^NWV,  and  8WV«: 
Sec.  3.  loU  1  to  4.  inclusive.  SSNv^  and 

Sec.  4.  loU  1  to  4.  inclusive.  SHNW  and 

Sw: 
Sees.  9  and  10: 
Sec.  11.  WVi; 
Sec.  14.  NWV4; 
Sec.  15.  NVi. 

The  areas  described  aggregate  3. 
684.39  acres. 

(3)  On  the  remainder  of  the  Kofa 
National  Wildlife  Refuge  outside  the 
designated  Oystal  Hill  area,  collecting 
of  rocks  or  minerals,  or  both,  is  re- 
stricted to  materials  that  are  exposed 
and  collectible  without  the  use  of 
tools.  Digging,  including  the  use  of 
simple  hand  tools.  Is  prohibited  except 
in  the  designated  area  known  as  Crys- 
tal Hill. 

(4)  Pets  are  permitted  only  if  they 
are  confined  or  kept  on  a  leash,  not  to 
exceed  10  feet  In  length,  one  end  of 
which  is  secured  so  as  to  restrict  the 
movement  of  the  animal. 

(5)  No  hunting  is  permitted  inside 
the  area  designated  as  the  Crystal  Hill 
campground. 

Arizona  and  California 

Cibola  National  Wildlife  Refuge. 
Box  AP.  Blythe.  Calif.  92225.  Contact 
Wesley  V.  Martin.  Refuge  Manager  at 
714-922-4433.  Special  conditions: 

(1)  The  minimum  altitude  for  air- 
craft flying  over  the  Cibola  National 
Wildlife  Refuge  shaU  be  2.000  feet 
above  ground  elevation  This  regula- 
tion is  meant  to  prevent  harassment  of 
wildlife  and  to  promote  quality  recre- 
ational experiences  for  the  visiting 
public. 

(2)  Wildlife  observation,  photogra- 
phy, and  hiking  are  permitted. 

(3)  Possession  of  all  handguns  and 
all  .22  calit>er  rimflre  firearms  is  pro- 
hibited. Rifled  firearms  of  legal  caliber 
are  permitted  on  refuge  lands  during 
the  State  deer  hunting  season. 


(4)  Carrying,  possessing,  or  discharg- 
ing firearms  on  the  refuge  Is  prohibit- 
ed, except  that  firearms  legal  for  a 
particular  refuge  hunt  may  be  used 
during  that  open  hunting  season  in 
designated  areas. 

(5)  Open  campfires  are  permitted 
only  on  the  ends  of  unvegetated  jet- 
ties. Charcoal  fires  are  permitted  only 
if  contained  in  grills  or  similar  equip- 
ment and  all  vegetation  is  cleared 
within  an  area  scribed  by  a  10-foot 
radius  of  the  fire.  Fires  must  be  close- 
ly attended  and  extinguished  before 
leaving  the  site. 

(6)  Waterskiing  is  prohibited  in  the 
Old  River  Charmel  section  of  the  Colo- 
rado River  north  of  Walter's  Camp. 
This  closure  is  due  to  submersed  haz- 
ards to  skiers  and  for  the  protection  of 
wildlife  values.  The  above-described 
waters  lie  north  of  the  common  line 
between  Sees.  13  and  14,  T.  2  S.,  R.  24 
W. 

(7)  Waterskiing  is  permitted  in  the 
Cibola  Dry  Cut  section  of  the  Colora- 
do River. 

(8)  Motorized  vehicles,  including  mo- 
torcycles, are  permitted  only  on  desig- 
nated developed  roads.  Motorized  ve- 
hicles must  be  licensed  and  registered 
and  In  compliance  with  State  vehicle 
codes,  and  vehicle  operators  must  pos- 
sess a  valid  State  driver's  license.  Driv- 
ing off  roads,  or  on  roads  closed  by 
signs  or  barrier,  or  across  farmlands  is 
prohibited. 

The  degree  of  public  access,  use,  and 
recreational  activities  permitted  on 
Cibola  National  Wildlife  Refuge  is  de- 
scribed below  for  the  three  refuge 
public  use  zones. 

Zone  I.  This  area  is  designated  on 
the  refuge  recreation  leaflet  map  and 
is  marked  by  signs  and  described  as  in- 
cluding all  lands  bordered  on  the 
north  by  Baseline  Road,  on  the  east 
by  the  refuge  boundary,  on  the  south 
by  an  unimproved  dirt  road  one-fourth 
mile  above  the  Bishop  Ranch,  and  on 
the  west  by  the  centerllne  of  the  Colo- 
rado River.  The  above-described  lands 
include  all  refuge  lands  east  of  the 
Cibola  Dry  Cut  section  of  the  Colora- 
do River  lying  within  Sees.  1.  2.  11.  12. 
13,  14,  23  and  24.  T.  1  S..  R.  24  W..  and 
Sees.  6.  7,  18  and  19.  T.  1  S..  R.  23  W. 
Zone  I  is  closed  to  hunting.  Also  closed 
to  public  entry  and  use  in  Zone  I  is 
that  area  within  the  above-described 
zone  that  lies  east  of  the  Bureau  of 
Reclamation  tie-back  levee  as  marked 
by  signs  and  as  designated  on  the 
refuge  recreational  leaflet  map. 

Zone  II.  This  area  is  marked  by  signs 
and  descril>ed  as  all  refuge  lands  west 
of  the  CitMla  Dry  Cut  section  of  the 
Colorado  River  and  north  of  Zone  III. 
and  all  refuge  lands  east  of  the  Dry 
Cut,  south  of  Zone  I  and  north  of 
2jOne  III.  Zone  II  is  open  to  public  rec- 
reation throughout  the  year  under 
provisions  and  special  conditions  listed 


above  in  Special  Conditions  1  through 
9. 

Zone  III.  This  area  is  marked  by 
signs  and  described  as  including  all 
lands  bordered  by  the  refuge  bound- 
ary on  the  east  and  south,  the  center- 
line  of  the  New  River  Channel  and 
Old  River  Channel  sections  of  the 
Colorado  River  in  the  west,  and  the 
Hartmine  Wash  Levee  which  follows 
the  east-west  quarter  section  line  that 
bisects  Sees.  7  and  8.  T.  2  S..  R.  23  W. 
The  above-described  lands  Include  all 
refuge  lands  east  of  the  center  of  the 
Cibola  Dry  Cut  section  of  the  Colora- 
do River  lying  within  Sees.  7.  13.  19. 
24.  30  and  31.  T.  2  S..  R.  23  W.  Zone  III 
is  closed  to  hunting.  It  is  also  closed  to 
fishing,  boating,  and  hiking  from  Jan- 
uary 1  through  March  14.  1979.  and 
from  September  6  through  December 
31,  1979.  Wildlife  observation  and  pho- 
tography are  permitted  from  vehicles 
traveling  on  established  roads  and 
from  boats  traveling  on  the  Colorado 
River  channel  during  this  period.  Zone 
III  is  open  to  fishing,  boating,  hiking, 
wildlife  observation,  and  photography 
from  March  15  through  September  5, 
1979. 

Havasu  National  Wildlife  Refuge, 
P.O.  Box  A.  Needles,  Calif.  92363.  Con- 
tact Tyrus  W.  Berry,  Refuge  Manager 
at  714-326-3853.  Special  conditions: 

(1)  The  minimum  altitude  for  air- 
craft flying  over  the  Havasu  National 
Wildlife  Refuge  shall  be  2.000  feet 
above  ground  elevation.  This  regula- 
tion is  meant  to  prevent  harassment  of 
wildlife  and  to  promote  quality  recre- 
ational '  experiences  for  the  visiting 
public. 

(2)  Waterskiing  is  permitted  only  on 
the  channelized  segment  of  the  Colo- 
rado River  except  for  that  portion  of 
the  river  called  "Topock  Gorge", 
which  is  designated  by  buoys  and  signs 
as  being  "Closed  to  Waterskiing."  The 
north  buoy  line  is  located  between  the 
1-40  highway  bridge  and  the  A.T.  & 
S.F.  Railroad  bridge.  The  south  buoy 
line  is  located  on  an  imaginary  line  be- 
tween a  point  one-fourth  mile  south  of 
the  southern  entrance  to  Jops  Landing 
on  the  Arizona  shoreline  and  a  point 
one-fourth  mile  south  of  the  southern 
entrance  to  Clear  Bay  on  the  Califor- 
nia shoreline. 

(3)  The  ot)server  of  a  person(s)  In 
tow  behind  a  boat  shall  continuously 
observe  the  person(s)  being  towed  and 
shall  display  a  flag  immediately  after 
the  towed  person(s)  falls  into  the 
water  and  during  the  time  preparatory 
to  skiing  while  the  personCs)  is  still  in 
the  water.  Such  flag  shall  be  a  bright 
or  brilliant  orange  or  red  color,  meas- 
uring no  less  than  twelve  inches  on 
each  side,  mounted  on  a  handle,  and 
displayed  as  to  be  visible  in  every  di- 
rection. 

(4)  Camping  is  restricted  to  tent  and 
boat  camping  along  the  Arizona  shore- 
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line  below  the  buoy  line  designating 
the  southern  entrance  to  Topock 
Gorge.  Camping  is  also  prohibited  at 
Mesquite  Bay.  located  within  this 
stretch  of  shoreline. 

(5)  Boating  is  permitted  in  all  waters 
of  the  refuge  except  where  restricted 
by  appropriate  signs.  Wakeless  speed 
only  Is  permitted  east  of  the  buoys  on 
the  Bill  Williams  River  and  within  the 
harbors  of  Five  Mile  Landing  and  Cat- 
fish Paradise.  In  these  "No  Wake" 
areas  the  boat  speed  may  not  exceed  5 
mph  and  the  wake  must  be  held  to  a 
low,  -non-cresting  roll. 

(6)  All  wheeled  vehicles,  Including 
motorbikes,  are  permitted  on  devel- 
oped roads  and  parking  areas  only. 
Driving  off  roads  or  on  roads  closed  by 
sign  or  barrier  is  prohibited. 

(7)  Swimming,  wading,  scuba  diving 
and  skin  diving  are  permitted  except 
where  restricted  by  signs. 

(8)  Fires  may  be  built  only  In  areas 
where  camping  is  allowed. 

(9)  Litter  facilities  are  provided  only 
for  recreational  users  who  are  swim- 
ming, boating,  picnicking,  fishing, 
hunting,  hiking  or  camping. 

(10)  Additional  attachments  to 
mobile  homes  and  travel  trailers  locat- 
ed at  refuge  concessions  must  be  limit- 
ed to  cabanas,  awnings,  or  similar 
types  of  shades  that  are  easily  remov- 
able, portable  and  not  permanently 
fixed  to  the  ground.  They  may  be 
equipped  with  windbreaks  of  a  similar 
portable  nature  that  do  not  complete- 
ly enclose  the  sides,  but  may  not  be 
utilized  for  regular  living  or  sleeping 
space  or  to  house  household  equip- 
ment other  than  lounge  furniture. 

(11)  Residents  are  required  to  main- 
tain their  lots  and  trailers  in  a  neat, 
orderly  and  hazard-free  condition. 
Trailer  slatw,  porches,  and  cabanas  are 
not  to  be  used  for  permanent  living 
space,  storage  of  household  goods  or 
other  miscellaneous  items  with  the  ex- 
ception of  lounge  furniture.  No  stor- 
age will  be  allowed  under  the  mobile 
home,  travel  trailer  or  porch  area.  The 
interior  of  the  mobile  home,  travel 
trailer,  storage  shed  or  storage  yard 
are  the  only  authorized  storage  areas. 

(12)  Concession  operators  and  ten- 
ants will  maintain  their  facilities  and 
residences  In  accordance  with  Title  25, 
Housing  and  Community  Develop- 
ment; Chapter  5.  Mobile  Home  Parks. 
Special  Occupancy  Trailer  Parks  and 
Campgrounds;  California  Administra- 
tion Code;  State  of  California. 

(13)  All  trailers,  attachments,  and 
other  structures  on  the  lots  must  be 
capable  of  being  removed  within  24 
hours  of  notice.  All  tires  must  remain 
on  the  mobile  home  or  travel  trailer  at 
all  times. 

(14)  The  mooring  of  unattended 
boats  Is  allowed  only  at  designated 
boat  slips  at  Five  Mile  Landing  and 
Catfish  Paradise  concessions. 
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(15)  Concession  residents  who  re- 
peatedly violate  refuge  regulations  can 
and  will  be  barred  from  living  on  or 
using  refuge  lands  and  facilities. 

Imperial  National  Wildlife  Refuge. 
P.O.  Box  2217.  Martinez  Lake.  Ariz. 
85304.  Contact  Gerald  E.  Duncan. 
Refuge  Manager  at  802-783-3400.  Spe- 
cial conditions: 

(1)  An  area  on  the  west  end  of  Mar- 
tinez Lake,  consisting  of  approximate- 
ly 175  acres  and  an  area  of  approxi- 
mately 1.400  acres  In  the  north  end  of 
Ferguson  Lake,  shall  be  closed  to 
public  entry  during  the  periods  from 
January  1  through  March  1.  1979.  and 
from  October  1  through  December  31. 
1979. 

(2)  Waterskiing  and  towing  of  any 
device  with  a  person(s)  aboard,  for  rec- 
reational purposes,  is  prohibited  on 
certain  sections  of  the  main  stream 
(channel)  of  the  Colorado  River  where 
designated  by  signs.  Backwaters  are 
closed  to  waterskiing. 

(3)  Boating  Is  permitted  in  all  waters 
of  the  refuge  except  where  prohibited 
by  appropriate  signs  and  in  those 
areas  closed  to  public  entry. 

(4)  Blocking  of  boat  ramps  or  routes 
of  public  access  is  prohibited. 

(5)  Hiking,  sightseeing,  and  photog- 
raphy are  permitted  except  In  those 
areas  closed  to  public  entry. 

(6)  The  removal  or  disturbance  of 
sand,  gravel  or  rock  is  prohibited.         ►-, 

(7)  Camping;  I.e.,  overnight  camping 
Is  prohibited.  It  has  been  determined 
that  camping  is  detrimental  to  the  ac- 
complishment of  refuge  wildlife  eco- 
logical objectives. 

(8)  The  removal  or  disturbance  of 
deadwcxxi  Is  prohibited. 

(9)  Pets  are  permitted  only  if  they 
are  confined  or  kept  on  a  leash  not  to 
exceed  10  feet  In  length,  one  end  of 
which  is  secured  so  as  to  restrict  the 
movement  of  the  animal. 

(10)  The  minimum  altitude  for  air- 
craft flying  over  the  Imperial  National 
Wildlife  Refuge  shall  be  2.000  feet 
above  ground  elevation.  This  regula- 
tion Is  meant  to  prevent  harassment  of 
wildlife  and  to  promote  quality  recre- 
ational experiences  for  the  visiting 
public. 

New  Mexico 

Bitter  Lake  National  Wildlife 
Refuge.  P.O.  Box  7.  Roswell.  N.  Mex. 
88201.  Contact  LeMoyne  B.  Marlatt. 
Refuge  Manager  at  505-622-6755.  Spe- 
cial conditions: 

(1)  All  visitors  are  required  to  regis- 
ter before  entry  into  the  South  Unit 
public  use  area. 

(2)  Sightseeing,  nature  observation, 
photography  and  hiking  are  permitted 
year-round  within  designated  su-eas. 

(3)  The  refuge  public  use  areas  are 
open  from  one  hour  before  sunrise  to 
one  hour  after  sunset  only,  unless  oth- 
erwise posted. 
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(4)  Picnicking  Is  permitted  In  con- 
junction with  the  above-listed  recre- 
ational activities  at  designated  sites. 

(5)  Fires  are  permitted  in  the  picnic 
grills  only.  Only  dead  and  fallen  brush 
and  trees  may  be  taken  for  firewood. 

(6)  Boating  is  permitted  only  within 
designated  waterfowl  hunting  areas 
and  designated  seasons. 

The  following  special  conditions 
apply  to  the  Salt  Creek  Wilderness 
portion  of  the  refuge: 

(1)  Entry  is  limited  to  foot  travel 
and  horseback  riding. 

(2)  Overnight  camping  is  permitted, 
but  only  after  obtaining  written  per- 
mission from  the  Refuge  Manager. 

(.3)  Camping  is  limited  to  3  consecu- 
tive nights,  after  which  the  Refuge 
Manager  must  be  notified  of  depar- 
ture. 

(4)  Open  campfires  are  permitted, 
but  must  be  left  cold  and  completely 
buried  in  the  ground  after  use  so  as  to 
leave  no  evidence. 

(5)  All  trash  must  be  hauled  out  of 
the  wilderness  area,  not  buried  or  oth- 
erwi.se  left  behind. 

Bosque  del  Apache  National  Wildlife 
Rrfuge.  P.O.  Box  1246,  Socorro,  N. 
M<-x.  87801.  Contact  Ronald  L.  Perry. 
Refuge  Manager  at  505-835-1828.  Spe- 
cial conditions: 

(1)  Sightseeing,  nature  study,  pho- 
tography, and  wildlife  observation  is 
permitted  year-round. 

(2)  Vehicular  access  to  refuge  roads 
open  to  the  public  is  permitted 
through  the  headquarters  entrance 
only.  The  refuge  is  open  to  public 
access  and  use  from  7  a.m.  to  one-half 
hour  after  sunset  only. 

<3)  In  the  wilderness  areas,  entry  is 
limited  to  foot  travel  only.  Fires  will 
be  limited  to  self-contained  camp 
stoves;  open  fires  are  not  permitted. 
Only  backpack-type  camping  is  per- 
mitted. Horses  are  not  permitted.  Dogs 
may  be  used  while  hunting  quail  and 
doves:  at  all  other  times  dogs  and 
other  pets  must  be  on  a  leash  and 
under  the  owner's  physical  control. 

Oklahoma 

Salt  Plains  National  Wildlife 
Refuge.  Route  1.  Box  76.  Jet.  Okla. 
73749.  Contact  Ronald  S.  Sullivan. 
Refuge  Manager  at  405-626-4794.  Spe- 
cial conditions: 

(1)  Tlie  public  is  permitted  to  enter 
upon  the  Great  Salt  Plains  from  the 
west  along  designated  routes  of  travel 
to  collect  gypsum  (selenite)  crystals 
from  April  1  through  October  15,  1979, 
and  only  on  Saturdays.  Sundays,  and 
holidays. 

(2)  For  the  purpose  of  collecting  se- 
lenite crystals,  vehicles  will  be  allowed 
only  along  such  travel  lands  and  park- 
ing areas  as  are  posted  for  such  activi- 
ty. 

(3)  Each  individual  may  collect  for 
his/her  personal  use  up  to  a  maximum 


RULES  ANO  tEGULATIONS 

of  10  pounds  plus  one  selenite  crj'stal 
or  selenite  crystal  cluster  per  day. 

(4)  Digging  for  selenite  crystals  will 
be  confined  to  areas  posted  for  such 
activity. 

Sequoyah  National  Wildlife  Refuge, 
P.O.  Box  695.  Vian.  Okla.  74962.  Con- 
tact John  R.  Akin,  Refuge  Manager  at 
918-773-5251.  Special  conditions: 

(1)  An  area  of  approximately  2,200 
acres,  south  of  Vian  Creek  and  east  of 
the  refuge  tour  road  shall  be  closed,  as 
posted,  to  all  public  access  during  the 
periods  Januar>'  1  through  March  15. 
1979,  and  October  1  through  Decem- 
ber 31.  1979.  This  land  is  set  aside  to 
provide  an  area  of  minimum  disturb- 
ance for  waterfowl  and  other  wildlife 
during  the  winter  months. 

(2)  Some  refuge  roads  may  be  closed 
to  vehicle  entry  from  January  1 
through  March  15.  1979,  and  from  Oc- 
tober 1  through  December  31,  1979,  as 
posted,  to  prevent  disturbance  of  win- 
tering and  migrating  waterfowl. 

(3)  Sightseeing,  nature  observation, 
photography  and  hiking  are  permit- 
ted. 

(4)  Picnicking  Is  permitted  only  at 
the  Vian  Creek  Recreation  Area. 
Picnic  fires  may  be  built  at  the  recrea- 
tion area  only  in  fire  grills  provided  or 
in  camp  stoves  or  charcoal  grills. 

(5)  Overnight  camping  Is  not  permit- 
ted except  for  youth  conservation 
groups  supervised  by  adults.  Permits 
must  be  obtained  in  advance  from  the 
Refuge  Manager  at  the  refuge  head- 
quarters. 4  miles  south  of  Vian.  Okla. 
All  other  recreational  uses  are  restrict- 
ed to  the  period  5  a.ra.  to  9  p.m.  dally. 

(6)  Firearms  are  prohibited  except 
during  authorized  hunting  seasons 
when  only  shotguns  are  permitted. 
Firearms  being  transported  in  a  motor 
vehicle  must  be  unloaded  and  disman- 
tled or  cased.  Possession  of  any  fire- 
arm on  the  refuge  at  night  or  In 
refuge  areas  closed  to  hunting  Is  pro- 
hibited. Long  bows  and  arrows  are  per- 
mitted only  as  authorized  in  current 
refuge  hunting  and  State  fishing  regu- 
lations. 

(7)  Boating  Is  permitted  in  accord- 
ance with  Federal  and  State  regula- 
tions. 

(8)  Waterskiing  Is  prohibited  In  all 
refuge  waters. 

(9)  Pets  must  be  kept  in  a  vehicle  or 
on  a  leash.  Dogs  may  be  used  for  hunt-/ 
Ing  In  accordance  with  refuge  hunting 
regulations. 

(10)  Pecan  picking  Is  limited  to  one 
gallon  per  person  per  day. 

Tishomingo  National  Wildlife 
Refuge.  P.O.  Box  248.  Tishomingo. 
Okla.  73480.  Contact  Joshua  J. 
Harman.  Refuge  Manager  at  405-371- 
2402.  Special  conditions: 

(1)  Wildlife  observation,  photogra- 
phy. Mghteelng,  tx)atlng,  and  picnick- 
ing and  oamplng  incidental  to  wildlife- 
oriented  activities,  as  posted  and/or 


indicated  on  the  refuge  leaflet  and 
map,  are  permitted. 

(2)  Boating  is  permitted  on  waters  of 
the  refuge  and  the  Tishomingo  Wild- 
life Management  Unit,  other  than 
Lake  Texoma  and  the  Washita  River, 
and  otherwise  open  to  boating  is  limit- 
ed to  no-wake  sE>eeds. 

(3)  Dogs,  cats  and  other  pets  must  be 
leashed  or  otherwise  confined.  Pets 
must  be  prevented  from  harassing  or 
disturbing  wild  life  or  the  visiting 
public. 

(4)  The  Tishomingo  National  Wild- 
life Refuge  and  the  Tishomingo  Wild- 
life Management  Unit  will  be  closed  to 
all  general  recreational  uses  during 
the  fall  si>eclal  controlled  deer  hunts, 
as  posted. 

.Washita  National  Wildlife  Refuge. 
Route  2,  Box  100.  Butler.  Okla.  73625. 
Contact  Evan  V.  Klett.  Refuge  Man- 
ager at  405-473-2205.  Special  condi- 
tions: 

(1)  WUdlife/wildland  observation 
and  photography  are  permitted  from 
the  observation  platform  located  In 
Owi  Cove  Recreation  Area  and  from 
vehicles  using  established  routes  of 
travel.  Visitors  may  walk  Into  other 
areas  of  the  refuge  during  the  public 
use  season,  from  April  1  through  Octo- 
ber 14.  1979. 

(2)  Parking  Is  permitted  only  In  loca- 
tions designated  by  signs  In  hunter 
access  and  recreation  areas. 

(3)  Boating  is  permitted  from  April  1 
through  October  14.  1979. 

(4)  Swimming,  waterskiing  and  over- 
night camping  are  prohibited. 

(5)  Overnight  stasrs  for  organized 
youth  and  education  groups,  with 
adult  supervision.  Involved  In  wildlife/ 
»ildland-as.soclated  activities  are  per- 
mitted. 

(6)  Camp  stoves,  charcoal  burners 
and  portable  heaters  may  be  used  in 
recreation  areas.  Open  fires  are  pro- 
hibited. 

(7)  Dogs,  cats  and  other  pets  must  be 
leashed  or  otherwise  confined. 

Wichita  Mountains  Wildlife  Refuge, 
P.O.  Box  448.  Cache,  Okla.  73527.  Con- 
tact Rot>ert  A.  Karges.  Refuge  Man- 
ager at  405-429-3222.  Special  condi- 
tions: 

(1)  Sightseeing,  nature  observation, 
and  piiotography  are  permitted  only 
during  daylight  hours. 

(2)  Hiking  and  backpacking  are  per- 
mitted only  during  daylight  hours. 

(3)  Camping  Is  permitted  only  In  rec- 
reational areas  designated  for  that 
use.  at  the  entrance,  by  sign.  Exceed- 
ing posted  capacities  Is  prohibited.  A 
written  permit  Is  required  for  stays  ex- 
ceeding 7  days.  No  ^jerson  other  than 
campers  shall  enter  or  remain  in  a 
camping  area  between  the  hours  of  10 
p.m.  and  6  a.m. 

(4)  Back-country  camping  is  permit- 
ted In  the  Charons  Gardens  Wilder- 
ness Area  by  permit  only.  The  length 


of  stay  is  limited  to  three  days,  with  a 
maximum  of  10  people  camping  In  the 
area  at  any  one  time. 

(5)  Picnicking  with  food  and  drink  Is 
permitted  only  In  recreation  areas  des- 
ignated for  that  use.  at  the  entrance, 
by  sign.  Exceeding  posted  visiting 
hours  or  posted  unit  capacities  is  pro- 
hibited. 

(6)  Fires  are  permitted  only  in  recre- 
ation areas  where  camping  or  picnick- 
ing is  allowed  and  only  at  such  times 
or  hours  that  the  areas  are  open  to 
these  uses.  Dead  fallen  timber  may  be 
used  and  only  In  the  campfire  grills  or 
rings  provided  at  each  site  for  this 
purpose. 

(7)  Gasoline,  electric,  oar.  or  hand- 
powered  boating  is  permitted  only  on 
Elmer  Thomas  Lake;  hand-powered 
boats  only  on  Jed  JohnsoriJ  Rush. 
Quanah  Parker  and  French  Lakes. 
Boating  Is  prohibited  In  marked  scuba 
diving  and  swimming  areas. 

(8)  Swimming,  wading,  snorkellng, 
and  skin  diving  are  permitted  only  at 
swimming  beaches  designated  by  sign, 
and  only  when  these  beaches  are 
manned  by  refuge  supervised  life- 
guards. Lifejackets  and  buoyant  vests 
may  be  worn  while  swimming.  Food, 
beverages  and  pets  are  prohibited  on 
swimming  beaches.  Beach  users  must 
comply  with  all  official  beach  signs 
posted  on  the  area  and  with  the  direc- 
tions of  authorized  lifeguards.  The  use 
of  any  alcoholic  beverage  by  anyone  at 
a  designated  swimming  beach  or  beach 
parking  aiea  is  prohibited. 

(9)  Scuba  diving  Is  permitted  only  on 
Elmer  Thomas  Lake  and  only  during 
daylight  hours.  Diving  areas  must  be 
marked  by  appropriate  warning  flags 
when  outside  marked  swimming  areas. 
Flags  must  be  removed  before  leaving 
the  area.  Inflatable  vests  may  be  worn 
while  diving. 

(10)  Pets  are  permitted  only  If  they 
are  confined  or  kept  on  a  leash  not  to 
exceed  10  feet  In  length,  one  end  of 
which  is  secured  so  as  to  restrict  the 
movements  of  the  animal. 

(11)  Parking  or  leaving  unattended 
any  vehicle  is  permitted  only  in  areas 
designated  for  that  purpose  by  sign  or 
on  refuge  maps  available  to  the  public 
and  only  for  the  purpose  of  authorized 
activities.  Vehicles  found  parked  In 
any  closed  areas,  or  any  area  not  des- 
ignated as  a  parking  area  or  in  any 
area  after  the  hours  of  authorized  ac- 
tivities, may  be  removed  from  the 
refuge.  Any  charges  or  expenses  in- 
curred by  such  removal,  including 
storage  fees,  shall  be  borne  by  the 
owner  of  the  vehicle. 

(12)  Possession  or  use  of  any  alcohol- 
ic beverage,  including  beer  containing 
3.2%  (or  less)  alcoholic  content  by 
weight,  by  persons  under  18  years  of 
age  is  prohibited. 

(13)  The  laws  and  regulations  of  the 
State  of  Oklahoma  pertaining  to  the 
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transportation  of  any  alcoholic  bever- 
age, including  t>eer  containing  3.2%  (or 
less)  alcoholic  content  by  weight.  In 
any  moving  vehicle  shall  govern  traf- 
fic and  the  operation  and  use  of  vehi- 
cles within  the  boundary  of  the 
refuge.  Such  State  laws  and  regula- 
tions which  are  now  or  may  hereafter 
be  in  effect  are  hereby  adopted  and 
made  a  part  of  the  regulations  in  this 
part. 

(14)  The  open  display  or  consump- 
tion of  alcoholic  beverages,  Including 
beer  containing  3.2%  (or  less)  alcoholic 
content  by  weight,  is  prohibited  be- 
tween the  hours  of  10  p.m.  and  8  a.m. 

(15)  Any  activity  that  emits  sound 
beyond  the  immediate  campsite  be- 
tween the  hours  of  10  p.m.  to  8  a.m.  Is 
prohibited.  No  person  shall  use  electri- 
cal speakers  at  a  volume  which  emits 
sound  beyond  the  Individual  camp  or 
picnic  site  without  the  permission  of 
the  refuge  manager. 

Texas 

Anahuac  National  Wildlife  Refuge. 
P.  O.  Box  278.  Anahuac.  Tex.  77514. 
Contact  Russel  W.  Clapper,  Refuge 
Manager  at  713-267-3337.  Special  con- 
ditions: 

(1)  Overnight  camping  Is  permitted 
only  adjacent  to  the  shoreline  of  East 
Bay.  Camping  is  limited  to  3  days  and 
3  nights. 

(2)  Campfires  are  permitted  only  ad- 
jacent to  the  shoreline  of  East  Bay. 

(3)  Boats  may  be  launched  from  the 
refuge  into  East  Bay. 

Aransas  National  Wildlife  Refuge,  P. 
O.  Box  100.  Austwell.  Tex.  77950.  Con- 
tact Prank  Johnson.  Refuge  Manager 
at  512-286-3559.  Special  conditions: 

(1)  Camping  is  permitted  only  for  or- 
ganized youth  groups  that  have  ob- 
tained a  special  permit. 

(2)  Touring,  sightseeing,  hiking, 
nature  observation,  photography,  and 
sound  recording  of  wildlife  are  permit- 
ted along  designated  routes  of  travel 
except  where  restricted  by  appropriate 
signs. 

(3)  Dogs  and  other  pets  are  permit- 
ted only  If  they  are  confined  or  kept 
on  ;i  leash  not  to  exceed  10  feet  in 
length,  one  end  of  which  is  secured  so 
as  to  restrict  the  movements  of  the 
animal. 

(4)  The  refuge  Is  open  for  public  use 
from  sunrise  to  sunset. 

(5)  Visitors  must  register  upon  arriv- 
al. 

(6)  Special  conditions  for  the  Mata- 
gorda Island  Unit  of  the  Aransas  Na- 
tional Wildlife  Refuge  are  (a)  sightsee- 
ing, hiking,  nature  observation,  beach- 
combing, camping,  photography  and 
sound  recording  of  wildlife  are  permit- 
ted In  arests  so  designated;  (b)  visitors 
have  access  to  surf  fishing  and  swim- 
ming; (c)  dogs  and  other  pets  are  per- 
mitted only  If  they  are  confined  or 
kept  on  a  leash  not  to  exceed  10  feet 
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In  length,  one  end  of  which  is  secured 
so  as  to  restrict  the  movements  of  the 
animal;  and  (d)  visitors  must  register 
upon  arrival. 

Buffalo  Lake  National  Wildlife 
Refuge.  P.O.  Box  228.  Umbarger,  Tex. 
79091.  Contact  Allen  C.  Jones.  Refuge 
Manager,  Muleshoe  National  Wildlife 
Refuge.  P.O.  Box  549,  Muleshoe,  Tex. 
79347;  telephone  number  806-946- 
3341.  Special  conditions: 

(1)  Touring,  sightseeing,  hiking, 
nature  observation,  photography  and 
sound  recording  of  wildlife  are  permit- 
ted along  designated  routes  of  travel 
except  where  restricted  by  appropriate 
signs. 

(2)  Camping  Is  not  permitted. 

(3)  Dogs  and  other  pets  are  permit- 
ted only  if  they  are  confined  or  kept 
on  a  leash  not  to  exceed  10  feet  in 
length,  one  end  of  which  is  secured  so 
as  to  restrict  the  movement  of  the 
animal. 

Hagerman  National  Wildlife  Refuge. 
Route  3,  Box  123.  Sherman.  Tex. 
75090.  Contact  Bert  E.  Blair.  Jr.. 
Refuge  Manager  at  214-786-2826.  Spe- 
cial conditions: 

(1)  Touring,  sightseeing,  nature 
study,  photography  and  sound  record- 
ing of  wildlife  are  permitted  along  des- 
ignated routes  of  travel  except  where 
restricted  by  appropriate  signs. 

(2)  Picnicking  is  permitted  and  fires 
may  be  built  In  access  area  fireplaces 
only  and  must  be  extinguished  before 
leaving  the  area. 

(3)  Pecan  picking  is  permitted  in 
areas  not  closed  to  access  and  is  limit- 
ed to  one  gallon  per  person  per  day. 

(4)  Overnight  camping  is  prohibited. 

(5)  Dogs  and  pets  are  permitted  only 
if  they  are  confined  or  kept  on  a  leash 
not  to  exceed  10  feet  in  length,  one 
end  of  which  Is  secured  so  as  to  re- 
strict the  movements  of  the  animal. 

Laguna  Atascosa  National  Wildlife 
Refuge.  P.O.  Box  2683.  Harlingen. 
Tix.  78550.  Contact  Robert  H.  Strat- 
ton.  Jr.,  Refuge  Manager  at  512-748- 
2426.  Special  conditions: 

(1)  Touring,  sightseeing,  hiking, 
nature  observation,  photography  and 
sound  recording  of  wildlife  are  permit- 
ted along  designated  routes  of  travel, 
except  where  restricted  by  appropriate 
signs. 

(2)  Camping  Is  not  permitted. 

(3)  Dogs  and  other  pets  are  permit- 
ted only  If  they  are  confined  or  kept 
on  a  leash  not  to  exceed  10  feet  In 
length,  one  end  of  which  is  secured  so 
as  to  restrict  the  movements  of  the 
animal. 

Muleshoe  National  Wildlife  Refuge. 
P.O.  Box  549,  Muleshoe.  Tex.  79347. 
Contact  Allen  C.  Jones.  Refuge  Man- 
ager at  806-946-3341.  Special  condi- 
tions: 

(1)  Access  for  wildlife  observation, 
nature  study  and  photography  Is  per- 
mitted   by    motor    vehicle,    foot,    or 
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horseback  along  designated  routes  of 
travel  except  where  restricted  by  ap- 
propriate signs. 

(2)  Groups  of  10  or  more  people 
must  register  in  advance  to  use  the 
refuge. 

(3)  Camping  is  permitted  in  desig- 
nated sites  only. 

(4)  Dogs  and  other  pets  are  permit- 
ted only  if  they  are  confined  or  kept 
on  a  leash  not  to  exceed  10  feet  in 
length,  one  end  of  which  is  secured  so 
as  to  restrict  the  movements  of  the 
animal. 

Santa  Ana  National  Wildlife  Refuge. 
Route  1.  Box  202A.  Alamo.  Tex.  78516. 
Contact  Arthur  R.  Rauch.  Refuge 
Manager  at  512-787-3079.  Special  con- 
ditons: 

(1)  The  refuge  is  open  to  visitation 
daily  from  sunrise  to  sunset. 

(2)  Vehicular  access  is  restricted  to 
the  scenic  drive  during  the  hours  of  8 
a.m.  to  6  p.m. 

(3)  Motorcycles  are  prohibited  on 
the  refuge  except  that  portion  of  the 
scenic  drive  from  the  north  entrance 
to  the  headquarters  parking  lot. 

(4)  Camping  is  permitted  only  by 
groups  participating  In  environmental 
education  or  educational  field  trip  ac- 
tivities on  a  reservation  basis.  Applica- 
tions for  reservations  should  be  sent  to 
the  above  address. 

(5)  Pets  are  permitted  only  if  they 
are  confined  or  kept  on  a  leash  not  to 
exceed  10  feet  In  length,  one  end  of 
which  Is  secured  so  as  to  restrict  the 
movements  of  the  animal. 

The  provisions  of  this  special  regula- 
tion supplement  the  regulations  which 
govern  public  access,  use  and  recrea- 
tion on  vkildllfe  refuge  areas  generally 
which  are  set  forth  In  Title  50,  Code  of 
Federal  Regulations.  Part  26.  The 
public  Is  Invited  to  offer  suggestions 
and  comments  at  any  time. 


Note. -The  U.S.  Fish  and  Wildlife  Service 
has  determined  that  this  document  does  not 
contain  a  mator  proposal  requiring  prepara- 
tion of  an  Economic  Impact  Statement 
under  Executive  Order  11949  and  OMB  Cir- 
cular A- 107. 

W.  O.  Nflson.  Jr.. 
Regional  Director, 
Albuquerq-ue.  New  Mexico. 

March  7.  1979. 
IFR  Doc.  79-7672  Piled  3-13-79:  8:45  ami 
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TitI*  50— Wildlife  and  Fisheries 

CHAPTER  I— UNITED  STATES  FISH 
AND  WILDLIFE  SERVICE,  DEPART- 
MENT OF  THE  INTERIOR 


RULES  AND  REGULATIONS 

SUtCMATTH  H— NATIONAL  WILOUFf 
MONUMCNTS 

PART  96— ALASKA  NATIONAL 
WILDLIFE  MONUMENTS 


Finol  Interim  Rule 

AGENCY:  United  States  Pish  and 
Wildlife  Service,  Department  of  the 
Interior. 

ACTION:  Pinal  Interim  rule. 

SUMMARY:  By  this  emergency  rule- 
making, the  United  States  PlsK  and 
Wildlife  Service  establishes  Interim 
procedures  governing  access  for 
mining  purposes  in  the  Yukon  Plats 
and  Becharof  National  Wildlife  Moun- 
ments  in  Alaska.  This  rulemaking  cre- 
ates an  exception  to  the  general  access 
provisions  published  on  December  26. 
1978.  In  the  emergency  management 
regulations  established  for  these  two 
National  Wildlife  Monuments.  43  PR 
60255.  Under  this  revision  of  the  gen- 
eral access  regulations,  persons  seek- 
ing to  continue  mining  operations  that 
require  access  through  a  National 
Wildlife  Mounment  must  apply  for 
and  obtain  a  special  minlrig  access 
permit  from  the  Alaska  Area  Director 
for  the  United  States  Pish  and  Wild- 
life Service.  Based  upon  the  minimal 
information  requested  on  the  pro- 
posed mining  operations  and  routes 
and  methods  of  access,  the  Area  Direc- 
tor win  decide  whether  to  issue  a 
mining  access  permit,  and  If  so.  under 
what  reasonable  restrictions  or  condi- 
tions. It  is  necessary  to  implement  this 
abbreviated  procedure  on  an  emergen- 
cy basis,  effective  inmiediately.  be- 
cause of  the  rapidly  approaching,  but 
brief,  field  season  for  mining. 

EPPECnVE  DATE:  March  14.  1979. 

POR      FURTHER      INFORMATION 
CONTACT: 

Mr.  Keith  Schrelner.  Area  Director, 
United  SUtes  Pish  and  Wildlife 
Service.  1011  E.  Tudor  Road.  An- 
chorage. Alaska  99503  (907)  276- 
3800;  or  Mr.  Donald  Barry.  Room 
6551.  Office  of  the  Solicitor.  United 
States  Department  of  the  Interior. 
18th  and  C  Streets.  N.W.  Washing- 
ton. D.C.  20240  (202)  343-2172. 

SUPPLEMENTARY  INFORMATION: 
.  On  December  1,  1978.  President  Carter 
established  seventeen  new  National 
Monument  areas  in  Alaska  and.  sub- 
ject to  valid  existing  rights,  withdrew 
them  from  further  appropriation 
under  the  public  land  laws.  Including 
the  Mining  Law  of  1872.  30  U.S.C.  22 
et  seq.  Two  of  these  areas,  the  Be- 
charof and  Yukon  Plats  National 
Monuments,  were  subsequently  placed 


under  the  Jurisdiction  of  the  United 
States  Pish  and  Wildlife  Service  and 
have  come  to  be  called  National  Wild- 
life Monuments.  On  December  26, 
1978.  the  Pish  and  Wildlife  Service 
published  emergency  Interim  manage- 
ment regulations  for  these  two  areas. 
(43  PR  60255)  These  interim  regula- 
tions will  govern  the  management  of 
the  two  Wildlife  Monuments  pending 
the  development  of  permanent  final 
regulations. 

Section  96.5  of  the  Interim  manage- 
ment regulations  set  forth  the  general 
provisions  governing  access  within  and 
across  National  Wildlife  Monuments. 
Basically,  that  Section  provides  that 
public  access  would  be  allowed  to  con- 
tinue without  a  permit  where  It  could 
be  established  that  such  access  was 
traditional  and  established  or  reason- 
able and  appropriate  In  exercise  of  a 
valid  property  right.  Access  for  mining 
purposes  was  not  specifically  ad- 
dressed In  the  interim  emergency  reg- 
ulations. 

It  soon  became  apparent,  however, 
that  permanent  management  regula- 
tions could  not  be  developed  and  pub- 
lished prior  to  the  t)eglnnlng  of  the 
next  field  season  for  mining.  Because 
of  the  potential  adverse  Impacts  upon 
the  Monument  from  uncontrolled 
access  for  mining  purposes,  the  Pish 
and  Wildlife  Service  concluded  that 
emergency  mining  access  regulations 
should  be  added  to  the  existing  set  of 
interim  management  regulations  for 
the  two  National  Wildlife  Monuments. 
These  emergency  mining  access  regu- 
lations ultimately  will  be  replaced  by 
permanent  management  regulations 
which  are  expected  to  be  published  In 
final  form  by  early  fall  of  this  year. 

It  should  be  noted  that  on  February 
28.  1979.  the  Pish  and  Wildlife  Service 
undertook  the  first  step  In  developing 
these  permanent  management  regula- 
tions with  the  publication  of  a  "Notice 
of  Intent  to  Propose  Rules"  In  the 
Federal  Register.  (44  PR  11247).  This 
Notice  of  Intent  solicited  public  advice 
on  a  number  of  management  Issues  In- 
cludljig  the  control  of  access  and  de- 
velopment for  mining  purposes.  Public 
comment  on  the  Notice  of  Intent  will 
be  taken  into  account  In  the  prepara- 
tion of  proposed  management  regula- 
tions which  will  also  be  published  for 
public  comment.  The  general  public 
will  thus  have  two  opportunities  to 
participate  in  the  development  of  per- 
manent management  regulations  on 
mining  which  will  replace  the  interim 
regulations  published  today. 

Scope  of  Interim  Regulations— The 
interim  regulations  prohibit  a  person 
without  a  mining  access  permit  from 
crossing  by  methods  of  surface  trans- 
portation, or  from  landing  aircraft 
upon,  lands,  waters,  or  interests  there- 
in owned  or  controlled  by  the  Federal 
Government  within  a  Wildlife  Monu- 


ment, for  purposes  of  conducting 
mining  operations.  Any  form  of  access 
for  mining  operations  on  unpatented 
claims  within  the  monuments  would 
be  subject  to  this  permit  requirement 
regardless  of  whether  aircraft  or  sur- 
face forms  of  transportation  were  to 
be  employed.  An  access  permit  would 
also  be  required  If  a  person  wanted  to 
cross  Federal  property  within  a  Wild- 
life Monument  by  means  of  surface 
transportation  to  conduct  mining  op- 
erations either  outside  of  the  Monu- 
ment or  on  patented  claims  or  private 
or  state  property  within  the  Monu- 
ment. An  access  permit  would  not  be 
required  for  the  use  of  aircraft  on  pat- 
ented claims  or  private  or  state  prop- 
erty within  a  Wildlife  Monument,  nor 
would  it  be  required  to  authorize 
flights  over  a  Monument  for  purposes 
of  conducting  mining  operations  out- 
side of  the  Monument.  Thus,  with  re- 
spect to  methods  of  transportation, 
the  new  access  permit  requirements 
can  be  summarized  as  follows:  the  use 
of  surface  means  of  transportation 
over  unpatented  claims  or  other  Fed- 
eral property  Interests  within  a  Wild- 
life Monument  will  always  require  an 
access  permit,  as  will  the  landing  of 
aircraft  on  such  claims  or  interests 
within  a  Monument. 

Mining  access  permit  applications 
shall  be  sent  to  the  Alaska  Area  Direc- 
tor of  the  United  SUtes  Pish  and 
Wildlife  Service.  In  order  to  expedite 
the  review  of  access  permit  requests 
for  the  upcoming  field  season,  the 
Pish  and  Wildlife  Service  Is  requiring 
the  submission  of  a  minimal  amount 
of  mining  information  and  data  with 
the  permit  application.  It  Is  the  posi- 
tion of  the  Service  that  this  procedure 
will  facilitate  the  exercise  of  valid  ex- 
isting rights  by  those  claimants  who 
hold  them. 

It  has  previously  been  noted  that 
subject  to  valid  existing  rights,  the 
public  lands  within  the  Wildlife  Monu- 
ments have  been  withdrawn  from  fur- 
ther location  and  appropriation  under 
the  Mining  Law  of  1872.  As  regards 
unpatented  claims  within  the  Monu- 
ment, a  person  must  have  both  located 
and  discovered  a  valuable  mineral  de- 
posit prior  to  the  date  of  the  with- 
drawal, in  order  to  have  established  a 
valid  existing  right.  See  Cameron  v. 
United  States,  252  U.S.  540  (1920). 
Claimants  who  have  failed  to  satisfy 
both  tests  are  now  precluded  from 
conducting  further  mining  operations 
on  unpatented  claims,  including  pro- 
specting and  exploration. 

Based  upon  the  information  con- 
tained In  the  mining  access  permit  ap- 
plication, the  Area  Director  will  make 
a  preliminary  determination  as  to 
whether  it  is  likely  that  the  holder  of 
an  unpatented  mining  claim  has  estab- 
lished rights  against  the  Federal  Gov- 
ernment which  were  preserved  under 
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the  terms  of  the  withdrawal.  Mining 
access  permits  will  only  be  issued  for 
mining  operations  on  unpatented 
claims  If  It  Is  determined  to  be  likely 
that  the  applicant  made  a  valuable 
discovery  prior  to  the  date  of  with- 
drawal. By  conforming  the  grant  of 
access  to  the  withdrawal  language  of 
the  Proclamations,  the  Service  will 
have  a  rational  basis  for  avoiding  the 
adverse  Impacts  of  unregulated  access 
for  mining  while  recognizing  plausible, 
valid  existing  rights  through  the  expe- 
dited process  of  making  preliminary 
determinations  of  validity. 

Since  the  claimant  is'In  the  ^)est  po- 
sition to  provide  the  necessary  mining 
Information,  It  Is  obvious  that  he  has  a 
significant  role  to  play  in  the  prelimi- 
nary determination  of  the  validity  of 
his  rights  against  the  Federal  Govern- 
ment. It  is  thus  in  the  claimant's  best 
interest  to  provide  as  much  of  the  re- 
quested information  as  possible  with 
the  Initial  permit  application.  Recog- 
nizing the  potential  commercial  value 
of  some  of  the  requested  mineral  in- 
formation, the  Pish  and  Wildlife  Serv- 
ice Intends  to  maintain  the  confiden- 
tiality of  such  data  pursuant  to  appli- 
cable law.  See,  e.g..  Department's  regu- 
lations implementing  the  Freedom  of 
Information  Act  at  43  CFR  Part  2. 

Finally,  It  should  be  noted  that  the 
issuance  of  a  mining  access  permit 
does  not  preclude  the  Secretary  from 
examining,  and  where  appropriate^ 
contesting  the  validity  of  an  unpatent- 
ed claim  at  some  later  date.  The  mere 
issuance  of  an  access  permit  cannot 
render  valid  any  right  In  a  claim  which 
Is  not  otherwise  valid  under  applicable 
law.  All  permits  are  to  be  Issued  sub- 
ject to  this  proviso. 

This  amendment  to  50  CFR  Part  96 
is  promulgated  as  an  emergency  final 
rule  without  notice  and  public  com- 
ment pursuant  to  5  UJ5.C.  553.  Be- 
cause of  the  pressing  need  to  have 
final  procedures  In  effect  Immediately 
to  allow  claimants  to  begin  seeking 
compliance,  and  In  recognition  of  the 
practice  of  moving  equipment  into  the 
field  before  the  spring  thaw,  it  is 
found  to  be  impractical  and  contrary 
to  the  public  Interest  to  delay  the  pub- 
lication of  this  rule.  For  the  same  rea- 
sons it  was  determined  that  good 
cause  existed  for  making  these  interim 
regulations  effective  immediately 
upon  publication. 

AuTHORrry 

The  Antiquities  Act  of  1906.  16 
U5.C.  432;  16  U.8.C.  742(f);  Presiden- 
tial Proclamations  of  December  1. 
1978  (43  PR  57009). 

DRArriNG  IifroRMATioir 

The  primary  author  of  this  docu- 
ment was  Donald  Barry.  Office  of  the 
Solicitor.  Department  of  the  Interior. 
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Impact  Analysis 


Because  of  the  emergency  need  to 
establish  access  regulations  governing 
mining  operations  within  the  National 
Wildlife  Monuments  in  Alaska,  the 
Department  has  determined  that  com- 
pliance with  the  procedures  for  devel- 
oping regulations  under  Executive 
Order  12044.  Including  a  determina- 
tion of  significance  and  the  need  for  a 
regulatory  analysis,  is  impractical  and 
contrary  to  the  public  interest.  This 
determination  was  made  pursuant  to 
Section  6  of  Executive  Order  12044. 

An  Environmental  Impact  State- 
ment covering  proposed  Federal  ac- 
tions in  Alaska  was  prepared  in  1974 
and  supplemented  on  November  28. 
1978  by  an  analysis  covering  alterna- 
tive Administrative  actions. 

Dated:  March  9, 1979. 

LYifif  A.  Greenwalt. 
Director,  United  States 
Fish  and  Wildlife  Service. 

Therefore,  effective  immediately.  50 
CFR  Part  96  is  amended  by  adding  the 
following: 

1.  Amend  50  CFR  {  96.2  by  adding  al- 
phabetically the  following  words  to 
the  existing  list  of  definitions: 

S  96.2    Definitiona. 

Claim.  Any  valid  patented  or  unpat- 
ented mining  claim,  mill  or  tunnel  site, 
or  other  site  of  mining  operations, 
whether  on  Federal.  State  or  Private 
lands. 

Mining  operations— All  functions, 
work  and  activities  in  connection  with 
mining  on  claims,  including:  prospect- 
ing, exploration,  surveying,  develop- 
ment and  extraction;  dumping  mine 
waste  and  stockpiling  ore;  transport  or 
processing  of  mineral  commodities: 
reclamation  of  the  surface  disturbed 
by  such  activities;  and  all  activities 
and  uses  reasonably  incident  thereto 
regardless  of  whether  such  activities 
and  uses  take  place  on  Federal,  State 
or  private  land; 
.  Person— Any  Individual,  partnership, 
corporation,  association  or  other 
entity.  

2.  Amend  50  CFR  Part  96  by  estab- 
lishing a  new  S  96.9  which  reads  as  fol- 
lows: 

S  96.9    Mining  acceu  permits. 

(a)  General  rule— Notwithstanding 
the  provisions  of  Section  96.5.  no 
person  shall  enter,  cross  by  surface 
transportation,  or  land  aircraft  upon, 
lands,  waters  or  interests  therein 
owrned  or  controlled  by  the  United 
SUtes  within  a  NaUonal  WUdlife 
Monument  for  purposes  of  conducting 
mining  operations,  except  in  accord- 
ance with  the  provisions  of  a  mining 
access  permit  issued  by  the  Area  Di- 
rector. The  issuance  of  a  mining  access 
permit  shall  not  be  Interpreted  as  ex- 
cusing the  permittee  from  compliance 
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with  other  existing  State  or  Federal 
laws  applicable  to  mining  operations, 
and  shall  not  be  deemed  to  render 
valid  any  claim  which  is  not  otherwise 
valid  under  applicable  law.  According- 
ly, the  issuance  of  a  mining  access 
permit  for  mining  operations  on  the 
claim  shall  not  l>e  deemed  a  waiver  of 
the  Secretary's  authority  to  examine, 
and  where  appropriate,  to  contest  the 
validity  of  unpatented  claims. 

(b)  Permit  Application— In  applying 
for  a  mining  access  permit,  each  appli- 
cant shall  set  forth  the  following  in- 
formation concerning  the  proposed 
mining  operations  in  a  sworn  state- 
ment which  acknowledges  that  provid- 
ing false  information  in  support  of  the 
permit  application  is  a  violation  of  sec- 
tion 1001  of  Title  18  of  the  United 
States  Criminal  Code: 

(1)  The  name,  mailing  address  and 
phone  number  of  the  permit  appli- 
cant; 

(2)  The  claim(s)  name  and  descrip- 
tion of  type  of  claim  (e.g.  patented 
claim,  mill  site,  unpatented  claim  etc.); 

(3)  A  map  with  a  scale  of  not  less 
than  -2  inch  to  a  mile  (1:125.000) 
showing  the  survey  or  protraction 
grids  on  which  there  will  be  depicted 
the  location  of  the  claim(s).  Contigu- 
ous claims  and  groups  of  claims  in  the 
same  general  area  may  be  depicted  on 
a  single  map  so  long  as  the  individual 
claims  are  clearly  identified; 

(4)  The  date(s)  of  location  along 
with  a  copy  of  location  notice(s); 

(5)  The  date  and  place  of  recorda- 
tion and  Ijook  and  page  number  of  re- 
cordation; 

(6)  The  kind  of  mine  and  minerals 
produced  (e.g.  placer,  lode,  copper, 
gold); 

(7)  A  description  of  the  proposed 
mining  operations,  the  proposed 
routes  and  methods  of  access,  period 
of  intended  occupancy  and  operation 
at  claim  site,  and  major  equipment  to 
be  used  in  the  operations. 

(8)  A  brief  environmental  summary 
which:  (i)  analyzes  the  environmental 
impacts  of  the  proposed  mining  oper- 
ations and  routes  and  methods  of 
access  and  the  environmental  impacts 
of  any  alternative  routes  and  methods 
of  access;  and  (ii)  describes  those 
measures  which  will  be  incorporated 
into  the  proposed  mining  operations 
and  the  construction  and  use  of  access 
routes  to  minimize  the  anticipated  ad- 
verse impacts  upon  the  Wildlife  Monu- 
ment and  its  related  values. 

(9)  For  unpatented  claims  within  the 
Wildlife  Monument  the  additional  in- 
formation shall  be  provided: 

(i)  The  last  year  in  which  there  was 
production  from  this  claim  or  claim 
group  and  the  amount  of  production 
(e.g.  pounds,  tons,  market  value  etc.); 

(ii)  The  person  or  company  to  whom 
the  ore  or  concentrates  were  shipped: 
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(Hi)  The  quantity  of  known  reserves 
on  the  claim  remaining  to  be  mined 
(e.g.  cubic  yards,  tons  etc.)  plus  a  de- 
scription of  the  tests  conducted  and 
documents  which  support  this  estima- 
tion of  quantity; 

(Iv)  The  grade  or  quality  of  the 
known  reserves  on  the  claim  remain- 
ing to  be  mined  (e.g.  ounces  per  cubic 
yard,  assay  etc.)  plus  a  description  of 
the  tests  conducted  and  documents 
which  support  this  estimation  of  grade 
or  quality. 

If  the  permit  applicant  requests  a 
single  mining  access  permit  for  contig- 
uous unpatented  claims  or  a  group  of 
unpatented  claims  in  the  same  general 
area,  it  shall  be  stated  to  what  extent 
the  mineral  data  requested  in  question 
9  of  this  Subsection  exists  for  each 
separate  claim  to  be  covered  by  the 
permit.  Permit  applications  shall  be 
sent  to  the  Area  Director.  United 
States  Fish  and  Wildlife  Service.  1011 
E.  Tudor  Road.  Anchorage.  Alaska. 
99503. 

(c)  Issuance  criteria— (I)  Within  45 
days  of  receiving  a  mining  access 
permit  application  containing  the  in- 
formation required  In  Subsection  (b) 
of  this  Section,  the  Area  Director  shall 
consider  the  following  factors  and 
decide  whether  to  grant  the  permit, 
and  If  so  under  what  conditions  or  re- 
strictions: 

(I)  For  unpatented  claims  within  the 
Wildlife  Monument  whether  the  sup- 
plied mineral  data  supports  a  prelimi- 
nary determination  that  the  permit 
applicant  Is  the  holder  of  a  valid  exist- 
ing right  In  the  specified  mining 
clalm(s); 

(ID  The  anticipated  environmental 
Impact  of  the  proposed  mining  oper- 
ations and  routes  and  methods  of 
access  upon  the  Wildlife  Monument 
and  Its  related  values; 

(III)  The  existence  of  reasonable  and 
prudent  alternatives  to  the  proposed 
routes  and  methods  of  access  which 
could  minimize  or  avoid  the  adverse 
Impacts  of  such  access  upon  the  Wild- 
life Monument  and  its  related  values; 

(iv)  The  existence  of  other  proposed 
mining  operations  on  valid  mining 
claims  In  the  same  general  area  and 
the  possibility  of  consolidating  routes 
and  methods  of  access  among  such 
claims; 

(v)  Whether  an  Eiivironmental 
Impact  Statement  must  be  prepared 
prior  to  the  issuance  of  the  access 
permit. 

If  the  review  of  the  permit  application 
cannot  be  completed  within  45  days 
after  its  receipt,  the  Area  Director 
shall  notify  the  applicant  and  set 
forth  the  reasons  why  an  additional 
period  of  time,  not  to  exceed  30  days, 
is  required  to  complete  the  review. 

(2)  A  mining  access  permit  shall  not 
be  granted  if: 


(i)  In  the  case  of  unpatented  mining 
claims  within  the  Wildlife  Monument, 
it  Is  the  preliminary  determination  of 
the  Area  Director  that  the  permit  ap- 
plicant is  not  the  holder  of  valid  exist- 
ing rights  In  the  claims;  or 

(II)  the  Area  Director  concludes  that 
the  proposed  routes  and  methods  of 
access  would  constitute  a  nuisance  or 
would  significantly  injure  or  adversely 
affect  the  Wildlife  Monument  and  its 
related  values,  and  that  such  nuisance, 
injury  or  effect  could  not  be  adequate- 
ly mitigated  through  the  Imposition  of 
reasonable  conditions  or  restrictions  In 
the  mining  access  permit: 

(III)  a  reasonable  and  prudent  alter- 
native exists  to  the  proposed  routes 
and  methods  of  access  which  could 
minimize  or  avoid  the  adverse  Impacts 
upon  the  National  Wildlife  Monument 
and  its  related  values;  or 

(Iv)  It  is  determined  that  an  Environ- 
mental Impact  Statement  must  be  pre- 
pared prior  to  the  issuance  of  a  mining 
access  permit. 

(d)  Appeals  process— (I)  Any  permit 
applicant  aggrieved  by  a  decision  of 
the  Area  Director  In  connection  with 
the  issuance  or  denial  of  a  mining 
access  permit  may  file  with  the  Area 
Director  a  written  statement  setting 
forth  In  detail  the  respects  In  which 
the  decision  Is  contrary  to,  or  In  con- 
flict with,  the  facts,  the  law,  these  reg- 
ulations, or  Is  otherwise  In  error.  No 
such  appeal  will  be  considered  unless 
It  Ls  filed  with  the  Area  Director 
within  thirty  (30)  days  after  the  date 
of  notification  to  the  permit  applicant 
of  the  action  or  decision  complained 
of.  Upon  receipt  of  the  written  state- 
ment from  the  permit  applicant,  the 
Area  Director  shall  promptly  review 
the  action  or  decision  and  either  re- 
verse or  reaffirm  the  original  decision. 
If  the  Area  Director  reaffirms  his 
original  decision,  he  shall  set  forth  the 
reasons  therefor  and  forward  his  deci- 
sion and  the  record  on  appeal  to  the 
Director,  United  States  Pish  and  Wild- 
life Service,  for  review  and  final  deci- 
sion. Copies  of  the  Area  Director's  de- 
cision on  appeal  shall  be  furnished  to 
the  permit  applicant  who  shall  have 
20  days  within  which  to  file  exceptions 
to  the  Area  Director's  decision.  The 
Fish  and  Wildlife  Service  retains  the 
discretion  lo  initiate  a  hearing  before 
the  Office  of  Hearing  and  Appeals  In  a 
particular  case.  (See  43  CFR  4.700.) 

(2)  The  Official  files  of  the  Pish  and 
Wildlife  Service  on  the  proposed 
mining  operations  and  routes  and 
methods  of  access,  and  any  testimony 
and  documents  submitted  by  the  par- 
ties on  which  the  decision  of  the  Area 
Director  was  based,  shall  constitute 
the  record  on  appeal.  The  Area  Direc- 
tor shall  maintain  the  record  under 
separate  cover  and  shall  certify  at  the 
time  it  Is  forwarded  to  the  Director  of 
the  Fish  and  Wildlife  Service  that  it  is 


the  record  on  which  his  decision  was 
based.  The  Fish  and  Wildlife  Service 
shall  make  the  record  available  to  the 
permit  applicant  upon  request. 

(3)  If  the  Director  considers  the 
record  inadequate  to  support  the  deci- 
sion on  appeal,  he  may  request  the 
production  of  such  additional  evidence 
or  information  as  may  be  appropriate, 
or  may  remand  the  case  to  the  Area 
Director,  with  appropriate  instructions 
for  further  action. 

(4)  Within  forty-five  (45)  days  of  re- 
ceipt of  the  permit  applicant's  excep- 
tions to  the  Area  Director's  decision. 
the  Director  shall  make  his  finsd  deci- 
sion in  writing;  Provided,  however. 
That  If  more  than  forty-five  (45)  days 
are  required  for  a  decision  after  the 
exceptions  are  received,  the  Director 
shall  notify  the  parties  to  the  appeal 
and  specify  the  reasons  for  delay.  The 
decision  of  the  Director  shall  Include 
(Da  statement  of  facts,  (2)  conclu- 
sions, and  (3)  reasons  upon  which  the 
conclusions  are  based.  The  decision  of 
the  Director  shall  be  the  final  admin- 
istrative action  on  the  mining  access 
permit  application. 

(5)  A  decision  of  the  Area  Director 
from  which  an  appeal  is  taken  shall 
not  be  automatically  stayed  by  the 
filing  of  a  statement  of  appeal.  A  re- 
quest for  a  stay  may  accompany  the 
statement  of  appeal  or  may  be  filed 
with  the  Director.  The  Director  shall 
promptly  rule  on  requests  for  stays.  A 
decision  of  the  Director  on  request  for 
a  stay  shall  constitute  a  final  adminis- 
trative decision. 

(e)  Public  irupection  of  documents— 
Any  permit  application  and  accompa- 
nying d(x:umentatlon  submitted  pursu- 
ant to  the  regulations  of  this  Section 
shall  be  made  available  for  public  in- 
spection at  the  Office  of  the  Area  Di- 
rector. The  availability  of  such  records 
shall  be  governed  by  the  rules  and  reg- 
ulations found  at  43  CFR  Part  2.  in- 
cluding the  provisions  therein  regard- 
ing the  confidentiality  of  commercial 
and  financial  information. 

(f)  Pena^iea— Undertaking  any  pro- 
posed mining  operation  in  violation  of 
the  provisions  of  this  Section  shall  be 
deemed  a  trespass  against  the  United 
States  and  the  enforcement  provisions 
of  S  98.8  of  this  Part  shall  not  apply. 

[FR  Doc.  79-7667  Piled  3-13-79;  8:46  am]  . 
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ALASKA 


Fishery  Management  Plan 
Amendments  and  Final  Regulation* 

AGENCY:  National  Oceanic  and  At- 
mospheric Administration/Commerce. 

ACTION:  Fishery  Management  Plan 
Amendments  and  F'inal  Regulations. 

SUMMARY:  On  January  25,  1979,  two 
amiendments  to  the  fishery  manage- 
ment plan  for  Tanner  crab  off  Alaska 
(FMP)  were  given  preliminary  approv- 
al under  section  304  of  the  Fishery 
Conservation  and  Management  Act,  as 
amended  (see  44  FR  5168,  January  25, 
1979).  The  amendments  increase  the 
optimum  yield  (OY)  for  Tanner  crab 
and  expand  the  area  in  which  foreign 
vessels  may  fish  for  Tanner  crab  off 
Alaska.  Comments  on  the  amend- 
ments and  proposed  implementing  reg- 
ulations were  solicited  until  March  7. 
1979.  No  adverse  comments  were  re- 
ceived. 

EFFECTTIVE  DATE:  These  regula- 
tions are  effective  March  9,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Harry  Rietze.  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service,  Box  1168,  Juneau,  Alaska 
99802.  Telephone:  907-586-7221. 

SUPPLEMENTARY  INFORMATION: 
The  FMP  for  Tanner  crab  off  Alaska 
was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  ap- 
proved by  the  Assistant  Administrator 
for  Fisheries  on  behalf  of  the  Secre- 
tary of  Commerce,  on  April  18,  1978 
(see  43  FR  21170,  May  16,  1978)  under 
authority  of  the  Fishery  Conservation 
and  Management  Act.  as  amended 
(the  Act)  (16  U.S.C.  1801  et  seq).  Final 
regulations  applicable  to  vessels  of  the 
United  States  were  promulgated  on 
December  6,  1978  (43  FR  57149).  and 
final  regulations  applicable  to  vessels 
of  foreign  nations  for  the  remainder  of 
1978  were  promulgated  on  December 
19,  1978  (43  FR  59075).  Regulations 
governing  foreign  vessels  for  1979  were 
published  on  December  19,  1978  (41 
FR  79292,  and  59320).  An  approved 
plan  amendment  extending  the  FMP 
through  October  31.  1979,  was  ap- 
proved by  the  Secretary  and  published 
for  public  comment  on  November  3, 

1978  (43  FR  52034).  No  comments  were 
received,  and  a  notice  of  extension  of 
effective  date  of  the  regulations  was 
published  in  final  form  on  January  4, 

1979  (44  FR  1115). 
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On  November  27,  1978,  the  Council 
submitted  two  amendments  to  the 
FMP  to  the  Assistant  Administrator 
for  Fisheries  for  review  under  section 
304  of  the  Act.  The  first  amendment 
increases  the  OY  for  the  Kodiak  dis- 
trict from  25  million  pounds  to  35  mil- 
lion pounds  for  1979.  This  amendment 
is  based  on  current  information  which 
indicates  that  earlier  stock  assess- 
ments underestimated  the  amount  of 
Tanner  crab  available  for  harvest  in 
the  Kodiak  district. 

The  second  amendment  extends  the 
area  in  which  foreign  crab  fishing  in 
the  Bering  Sea  Is  permitted  by  allow- 
ing foreign  vessels  to  fish  in  the  area 
between  54'  N  latitude  and  58'  N  lati- 
tude, west  of  173'  W  longtltude.  The 
purpose  of  the  amendment  Is  to  allow 
full  utilization  of  available  Tanner 
crab  resourtes  by  providing  access  to 
fishing  grounds  which  are  ice-free 
early  in  the  season.  The  amendment 
allows  foreign  vessels  to  retain  only  C. 
opilio  Tanner  crab,  and  restricts  har- 
vest between  54'  N  latitude  and  58'  N 
latitude  west  of  173'  W  longitude  to 
2,500  metric  tons  (mt)  of  the  total  al- 
lowable level  of  foreign  fishing 
(TALFF)  of  15.000  mt. 

The  amendment  also  facilitates  en- 
forcement of  the  2,500  mt  limitation. 
No  foreign  pr(x;esslng  vessel  when 
north  of  58°  N  latitude  may  receive 
crabs  caught  south  of  58'  N  latitude. 
Conversely,  no  foreign  processing 
vessel  when  south  of  58'  N  latitude 
may  receive  crabs  caught  north  of  58' 
N  latitude. 

These  amendments  and  proposed 
implementing  regulations  were  pub- 
lished for  public  comment  on  January 
25,  1979  (44  FR  5168).  No  comments 
were  received. 

An  envirotunental  impact  statement 
for  the  FMP,  and  a  negative  assess- 
ment of  environmental  Impact  of 
these  amendments,  are  on  file  with 
the  Environmental  Protection  Agency. 

The  Assistant  Administrator  for 
Fisheries  has  determined  under  sec- 
tions 304  and  305(c)  of  the  Act  that 
the  amendments  are  consistent  with 
the  National  Standards,  the  Act  and 
other  applicable  law.  The  Administra- 
tor, NOAA,  has  concurred  in  an  initial 
determination  made  by  the  Assistant 
Administrator  that  these  proposed 
regulations  are  not  significant  regula- 
tions under  Executive  Order  12044. 

A  30  day  "cooling  off  period  is  not 
required  for  the  regulations  Imple- 
menting these  amendments.  The  Ad- 
ministrative Procedures  Act  does  not 
require  this  period  for  regulations 
which  "•  •  •  relieve  a  restriction"  (5 
UJ5.C.  553).  Each  of  these  amend- 
m'fents  relieves  restrictions  on  some 
vessels  fishing  for  Tanner  crab  and  im- 
poses no   additional   restraints   upon 
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other  persons  subject  to  the  regula- 
tions. 

Signed  at  Washington,  D.C.,  this  8th 
day  of  March,  1979. 

Jack  W.  Gehringer, 
Deputy  Assistant  Administrator 
for  Fisheries,  National  Marine 
Fisheries  Service. 

Amendment  to  the  FMP 

The  FMP  for  the  Tanner  Crab  Fish- 
ery off  the  Coast  of  Alaska  (43  FR 
21174)  is  amended  as  follows: 

1.  Section  I.C  (43  FR  21176)— Man- 
agement Measures  and  Rationale  for 
Foreign  Fishing— Detete  the  last  three 
sentences  and  substitute: 

Crab  fishing  by  foreign  nations  is  prohib- 
ited south  of  58*N  latitude  except  west  of 
173'W  longitude.  (>ab  fishing  is  prohibited 
east  of  164  W  longitude  north  of  58  S  lati- 
tude. The  allocation  to  foreign  pot  fisheries 
directed  at  Tanner  crab  will  be  set  at  15.000 
mt  (33,096.000  lbs.)  •  •  •; 

2.  Section  8.3.2  Foreign  (43  FR 
21200)— Delete  the  first  paragraph  and 
substitute: 

That  portion  of  the  Preliminary  Manage- 
ment Plan  for  King  and  Tanner  Crab  of  the 
Eastern  Bering  Sea  which  deals  with  the 
Tanner  crab  fishery  will  remain  in  force 
except  that:  <1)  the  area  of  legal  fishing 
shall  be  north  of  S8'N  latitude  and  west  of 
164*W  longitude,  and  south  of  58°N  laUtude 
west  of  173'W  longitude  in  the  Bering  Sea; 
and  (2)  for  the  Bering  Sea  management 
area,  see  section  P.8.3.2  of  this  Plan.  (The 
referenced  Preliminary  Management  Plan 
appeared  in  the  Federal  Register  on  Febru- 
ary 11.  1977.  See  Appendix  11.6.)  •  •  •; 

3.  Section  D.3.2.1.3  Catch  Trends  (43 
FR  21229)— DeZete  the  last  two  sen- 
tences and  substitute: 

In  1978  a  harvest  guidelines  range  of  15- 
25  million  pounds  was  set.  The  actual  har- 
vest was  33.1  million  pounds.  A  mid-season 
adjustment  of  the  harvest  range  was  made 
by  ADF&G  based  on  a  high  CPUE  and  the 
stock  assessments  during  the  fishery.  The 
data  indicates  the  harvest  range  should  be 
set  at  20-35  million  pounds  with  the  expec- 
tation that  the  resource  can  sustain  a  catch 
in  the  upper  end  of  that  range.  The  catch 
history  thru  1977  Is  documented  in  Table 
Dl • • • : 

(4)  Section  D.3.3.2  Guideline  harvest 
levels  (43  FR  21231)— ildd  the  follow- 
ing after  the  last  sentence  of  the  3rd 
paragraph: 

High  CPUE  during  the  1978  season  (Janu- 
ary-April) and  high  stock  levels  as  indicated 
by  stock  indexing  studies  led  to  a  midseason 
change  in  harvest  range  with  the  catch  ulti- 
mately  totaling  33.1  million  pounds.  The 
guideline  harvest  level  is  therefore  set  at  20- 
35  million  pounds  with  the  expectation  that 
catches  can  be  safely  taken  near  the  top  of 
that  range  ' '  •; 

(5)  Section   D.4.7.1    Maximum   Sus- 
tainable Yield  (MSY)  (43  PR  21232)—. 
Delete  the  first  paragraph  and  substi- 
tute: 


Because  of  insufficient  research  data,  no 
estimate  of  a  MSY  can  be  developed  using 
generally  accepted  population  dynamics 
models.  However,  an  estimate  of  MSY  of  25 
million  pounds  (11,333  mt)  has  been  derived 
by  using  the  average  catch  of  25.1  million 
pounds  (11,385  mt)  for  the  seasons  1972/73 
through  1975/76. 

Analysis  of  commercial  catch  and  assess- 
ment data  obtained  during  4  years  of  inten- 
sive fishing  prior  to  the  1977  season  when 
the  average  catch  was  25.1  million  pounds 
(11.385  mt)  Indicates  that  the  current  ex- 
ploitation level  has  not  significantly  affect- 
ed brood  stock  capacity  or  caused  a  decline 
In  crab  abundance  *  •  •  ; 

(6)  Section  D.4.7.3  Acceptable  Bio- 
logical Catch  (ABO  (43  FR  21232)— 
Delete  the  paragraph  and  substitute: 

Based  upon  the  average  catch  since  the 
1972/73  season  and  current  biological  infor- 
mation, an  acceptable  biological  catch  of  20 
to  35  million  pounds  (9,066  to  15.865  mt)  has 
been  established  •  •  •; 

(7)  Section  D.5.3  Expected  Domestic 
Annual  Harvest  iDAHl  (43  FR 
21232)— Delete  both  paragraphs  and 
substitute: 

The  DAH  is  approximately  1.8  times  the 
1977  harvest  of  20.7  million  pounds  (9,399 
mt).  The  low  price  received  per  pound  and 
increased  handling  and  sorting  costs  limited 
participation  in  the  1977  fishery. 

With  an  increase  In  the  ex-vessel  price  to 
approximately  40  cents  per  pound,  110  to 
120  vessels  harvested  33.1  million  pounds 
(15,005  mt)  in  1978.  It  is  expected  that 
catches  near  the  upper  end  of  the  harvest 
range  (20-35  million  pounds)  will  t>e  sus- 
tained •  •  •: 

(8)  Section  D.6.3  Optimum  Yield 
lOY).  (43  FR  21232)— Delete  the  para- 
graph and  substitue: 

Optimum  yield  for  the  Kodiak  manage- 
ment area  is  set  at  35  million  pounds  ( 15,865 
mt).  •  •  •; 

(9)  Section  P.3.2.1.3  Catch  Trends 
(43  FR  2123S)— Delete  the  paragraph 
and  substitute: 

n.S.  fishermen  caught  18.000  pounds  (8.2 
mt)  of  Tanner  crab  In  1968.  22.3  million 
pounds  (10.115  mt)  in  1978,  51.5  mUllon 
pounds  (23.400  mt)  in  1977  and  68  million 
pounds  in  1978.  Annual  Harvests  are  shown 
in  Table  !.•••; 

(10)  Section  F.7.0.  Total  AUowable 
Level  of  Foreign  Fishery  (43  PR 
21250)— (a)  Delete  the  last  sentence  of 
the  first  paragraph  and  substitute: 

For  this  reason  and  In  order  to  prevent 
gear  conflicts  and  a  foreign  by  catch  of  C. 
bairdi  crab,  any  foreign  harvest  of  Tanner 
crab  has  been  restricted  to  two  areas:  (1) 
north  of  58*N  Utitude  and  west  of  164  W 
longitude  and  (2)  south  of  58*N  latitude  and 
west  of  173*W  longitude  •  •  •; 

(b)  Add  at  the  end  of  the  third  para- 
graph: 

Not  more  than  2.500  mt  (5,515.000 
pounds)  of  the  TALFF  can  be  taken  from 
area  (2).  south  of  58*N  latitude  and  west  of 
173'W  longitude  and  no.  C.  bairdi  crab  can 
be  retained  in  that  area.  Foreign  fishing  has 


been  allowed  in  that  area  primarily  to  pro- 
vide ice  free  fishing  grounds  early  in  the 
season  *  •  •; 

(11)  Section  F.8.3.2  Foreign  (43  FR 
21250)— Delete  the  entire  text  of  the 
section  and  substitute: 

See  statewide  Section  8J.2  Management 
measures  governing  foreign  fishing  are  as 
follows: 

(1)  The  total  allowable  foreign  catch  shall 
not  exceed  15.000  mt  of  snow  (Tanner)  crab 
from  that  portion  of  the  Bering  Sea  over 
which  the  United  States  exercises  fishing 
Jurisdiction.  Of  that  amount  not  more  than 
2.500  mt  may  be  taken  in  the  areas  south  of 
S8'N  latitude  and  west  of  173'W  longitude. 

(2)  It  shall  be  unlawful  for  any  foreign 
fishing  vessel  to  fish  for  crab  at  any  time 
east  of  164'W  longitude  and  south  of  58  N 
latitude  except  that  they  may  fish  for 
Tanner  crab  C.  opilio  species  in  the  area 
south  of  58"N  laUtude  and  west  of  173'W 
longitude.  No  Tanner  crab  species  C.  bairdi 
may  be  retained  in  that  area. 

(3)  When  south  of  58'N  latitude  and  west 
of  173°W  longitude  no  foreign  processing 
ship  may  receive  crabs  from  any  catcher 
boat  that  are  caught  north  of  S8*N  latitude. 
No  foreign  processing  ship  when  north  of 
58'N  latitude  may  receive  crabs  caught 
south  of  58'N  latitude. 

Final  Regulations 

50  CFR  671  and  611  (see  43  FR 
59320,  December  19.  1978)  are  amend- 
ed as  follows: 

$611.91     [Amended] 

1.  Section  611.91(b)(2)  is  amended  as 
follows:  Add  the  following  sentence: 
"No  more  than  2,500  metric  tons  of 
the  TALFF  set  forth  in  that  table  may 
be  talcen  south  of  58°N  latitude." 

2.  Section  611.91  Is  further  amended 
by  revising  paragraphs  (d)  and  (fKl) 
and  by  adding  a  new  paragraph(fK5) 
to  read  as  follows: 

§  61 1.91    Tanner  crab  fishery. 


(d)  Closed  areas.  No  foreign  vessel 
may  engage  in  fishing  for  Tanner 
crab: 

(1)  Within  12  nautical  miles  of  the 
baseline  used  to  measure  the  VS.  ter- 
ritorial sea; 

(2)  South  of  58-N  latitude,  except 
west  of  173'W  longitude: 

(3)  South  of  54'N  latitude:  or 

(4)  East  of  164'W  longitude. 


(f)  Other  Restrictions.  (1)  Non-reten- 
tioTu  No  foreign  vessel  may  retain: 

(i)  Any  female  or  soft  shell  Tanner 
crab: 

(ii)  Any  Tanner  crab  of  the  species 
C.  bairdi  caught  south  of  58*N  lati- 
tude: or 

(ill)  Any  species  of  crab  other  than 
the  genus  Chionoecetes.  All  crabs 
whose  retention  Is  prohibited  by  this 
paragraph  (f)(1)  shall  be  returned  im- 


mediately to  the  sea  in  a  manner 
which:  (A)  minimizes  handling  mortal- 
ity, and  (B)  is  in  accordance  with  sec- 
tion 611.13  of  this  Part. 


(5)  Fishing  Location,  (i)  A  foreign 
pr(x:essing  vessel  located  south  of  58°N 
latitude  and  west  of  173'W  longitude  is 
prohibited  from  receiving  from  any 
foreign  (»tcher  vessel  Tanner  crab 
caught  north  of  58*N  latitude. 

(ii)  A  foreign  pnxsessing  vessel  locat- 
ed north  of  58°N  latitude  is  prohibited 
from  receiving  from  any  foreign  catch- 
er vessel  Tanner  crab  caught  south  of 
58°N  latitude. 


{611.20    [Amended]' 

3.  Section  611.20(c),  Table  I.  Is 
amended  as  follows: 

a.  In  the  line  beginning  "Crab  •  •  • 
Crab.  Tanner."  add  footnote  "6"  after 
footnote  "3"  and  before  "15.000."  to 
read  "•  15.000." 

b.  Add  a  new  footnote  "6"  to  read: 
*Of  this  TALFF,  not  more  than  2,500 
mt  may  be  taken  south  of  58*N  lati- 
tude. 

{671.21    [Amended] 

4.  Section  671.21(a).  Table  I,  is 
amended  as  follows: 

In  line  8  ("Kodiak  district")  delete 
"11,340"  and  substitute  "15.876". 

(Fishery  Ck>nservation  and  Management  Act 
of  1976,  as  amended.  16  U.S.C.  1801  et  seg) 
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This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuonce  of  rules  ond  regulotions.  The  purpose  of  tt>ese  notices  is  to 
give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  fiiHil  rules. 


[6702-01 -M]  I 

FEDERAL  HOME  LOAN  BANK  BOARD 

[12  CFR  Ports  575,  576,  577  and  5781 

INo.  79-162] 

RULES  AND  REGULATIONS  FOR  FEDERAL 
MUTUAL  SAVINGS  BANKS 

Proposod  Rulo 

March  8.  1979. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 

SUMMARY:  Title  XII  of  the  Finan- 
cial Institutions  Regulatory  and  Inter- 
est Rate  Control  Act  of  1978  (Act  of 
November  10.  1978.  Pub.  L.  No.  95-630. 
92  Stat.  3641).  which  becomes  effective 
on  March  10.  1979.^  authorized  the 
Bank  Board  to  issue,'  if  not  in  contra- 
vention of  State  law.  Federal  charters 
to  existing  State-chartered  mutual 
savings  banks,  and  to  provide  for  the 
examination,  operation,  and  regula- 
tion of  such  banks  which  convert  to 
Federal  charter.  Accordingly,  the 
Board  proposes  to  adopt  regulations 
covering  applications  for  Federal 
mutual  savings  bank  charters,  the  is- 
suance of  such  chargers  and  accompa- 
nying bylaws,  the  organization  of 
mutual  savings  banks  upon  receipt  of 
a  Federal  charger,  and  certain  general 
requirements  to  which  such  converted 
institutions  will  be  subject. 

Proposed  forms  of  a  Federal  mutual 
savings  bank  charter  and  accompany- 
ing bylaws,  of  an  application  for  issu- 
ance of  a  Federal  mutual  savings  bank 
charter,  of  a  notice  of  the  filing  of 
such  an  application,  and  of  an  Outline 
of  Information  to  be  submitted  in  sup- 
port of  applications  for  such  charters, 
are  also  included  in  this  proposal. 

DATE:  Comments  must  be  received  on 
or  before  April  13.  1979. 

ADDRESS:  Send  comments  to  the 
Office  of  the  Secretary.  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW. 
Washington,  D.C.  20552.  Comments 
will  be  available  for  public  inspection 
at  this  address. 

FOR      FURTHER      INFORMATION. 

CONTACT: 
Loren  J.  Friesen.  Attorney.  Federal 
Home   Loan   Bank    Board   202-377- 
6454,  at  the  above  address. 


SUPPLEMENTARY  INFORMATION: 
Title  XII  authorizes  the  Board  to 
charter  existing  State-chartered 
mutual  savings  banks  and  to  provide 
for  their  examination,  operation  and 
regulation,  provided  that  the  conver- 
sion of  any  such  bank  to  Federal 
charter  may  not  be  in  contravention  of 
State  law,  and  that  a  bank  may  not 
convert  to  a  stock  form  of  ownership. 
In  issuing  such  charters  the  Board  is 
under  a  mandate  to  give  primary  con- 
sideration to  the  best  practices  of  local 
mutual  thrift  and  home-financing  in- 
stitutions in  the  United  States.  More 
specifically.  Title  XII  provides  that,  to 
the  extent  authorized  by  the  Board,  a 
converted  savings  bank  may  continue 
to  carry  on  any  activities  It  was  en- 
gaged in  on  December  31,  1977.  and 
retain  or  make  any  investment  of  a 
type  held  on  that  date,  except  that  its 
equity,  corporate  t>ond.  and  consumer 
loan  investments  may  not  exceed  the 
average  ratio  of  such  investments  to 
total  assets  for  the  five-year  period  im- 
mediately preceding  the  filing  of  the 
conversion  application.  Moreover,  a 
converted  savings  bank  may  only  be 
permitted  to  establish  branch  offices 
and  other  facilities  In  accordance  with 
the  limitations,  other  than  numerical, 
of  State  law,  except  that  It  may.  in 
any  event,  if  authorized  by  the  Bank 
Board,  establish  branch  offices  and 
other  facilities  in  its  own  SMSA. 
county,  or  within  35  miles  of  its  home 
office,  but  only  if  any  such  office  or 
facility  will  also  be  located  within  the 
bank's  State  of  domicile.  Finally,  Title 
XII  provides  that  converted  savings 
banks  will  be  subject  to  the  require- 
ments of  State  law.  In  effect  at  the 
time  of  the  conversion,  which  pertain 
to  discrimination  in  the  extension  of 
home  mortgage  loans  or  adjustment  in 
terms  of  mortgage  instruments  based 
on  neighborhood  or  geographical  area, 
or  which  pertain  to  the  Consumer 
Credit  Protection  Act,  if  the  Board  de- 
termines that  the  State  law  (including 
regulations)  imposes  more  stringent 
requirements  than  Federal  law  and 
regulations. 

By  notice  published  in  the  Federal 
Register  (see  43  FR  60999  (1978))  the 
Board  announced  that  hearings  would 
be  held  on  January  26,  1979,  to  solicit 
the  views  and  comments  of  all  inter- 
ested parties  on  the  manner  in  which 
the  board  should  exercise  the  authori- 
ty and  responsibility  conferred  by 
Title  XII.  That  notice  also  solicited 


written  views  and  comments  on  the 
same  subject. 

Dicu-ssed  below  are  the  key  questions 
which  emerged  from  the  Board's  study 
of  the  Federal  chartering  of  mutual 
savings  banks,  including  consideration 
of  testimony  at  the  January  26  hear- 
ings. 

A.  What  criteria  should  apply  to  ap- 
plicants for  Federal  mutual  savings 
bank  charters? 

The  criteria  by  which  the  Board  pro- 
poses to  evaluate  mutual  savings  bank 
applications  are  set  forth  in  Section 
576.1(b)  of  the  proposed  regulations. 
That  paragraph  generally  provides 
that  the  Board,  when  acting  on  such 
applications,  will  look  into  the  finan- 
cial soundness,  housing  investment 
commitment,  and  character  of  man- 
agement of  the  respective  applicants. 

What  appears  to  be  the  chief  con- 
cern of  at  least  most  of  the  nonsavings 
bank  industry  representatives  who  tes- 
tified at  the  hearings  or  who  submit- 
ted written  comments,  is  that  Federal 
mutual  savings  banks  have  a  sufficient 
commitment  to  the  financing  of 
homes.  A  repeated  recommendation 
was  that  the  Board  require  some  kind 
of  quantitative  home-financing  test.  In 
view  of  Title  XII's  legislative  history, 
however,  the  Board  does  not  believe 
that  it  has  the  authority  to  impose 
such  a  test  and,  in  any  event,  a  rigid 
quantitative  home-financing  test 
would  prevent  the  Board  from  taking 
into  account  local  circunstances  and 
conditions. 

In  effect,  what  the  Board  has  decid- 
ed to  propose  is  that  it  will  determine 
on  a  case-by-case  basis  whether  an  ap- 
plicant's home-financing  record, 
policy,  and  commitment  is  adequate 
under  the  circumstances  that  exist 
within  the  community  or  communities 
wherein  It  operates.  Exhibit  E  of  the 
"Outline  of  Information  to  be  submit- 
ted in  Support  of  an  Application  for 
Issuance  of  a  Federal  Mutual  Savings 
Bank  Charter"  requires  the  submis- 
sion of  information  l)earing  on  the 
above. 

B.  Should  Federal  mutual  savings 
banks  be  required  to  permit  depositor 
and  borrower  voting  privileges  and 
participation  in  membership  meet- 
ings? 

The  general  pattern  is  that  mutual 
savings  banks  are  directed  by  a  board 
(frequently  by  what  is  called  a  board 
of  trustees)  which  elects  their  own 
meml>ers  or  who  are  elected  by  a  sepa- 
rate   group    of    corporators.    Section 


5<bKl)  of  the  Home  Owners'  Loan  Act 
(H  D.S.C.  1464<bKl))  provides  that 
"fhlolders  of  savings  accounts  and  ob- 
ligors of  an  association  t  redefined  by 
Title  XII.  Section  1201,  to  include 
mutual  savings  banks]  shall,  to  such 
extent  as  nuiy  be  provided  by  its 
charter  or  by  regulation  of  the  Board, 
be  members  of  the  association,  and 
shall  have  such  voting  rights  and  such 
other  rights  as  are  thereby  provided". 
In  view  thereof,  and  in  light  of 
modem  concepts  calling  for  broadened 
participation  in.  and  accountability  by, 
both  public  and  private  institutions, 
the  form  of  charter  proposed  for  Fed- 
eral mutual  saving  banks  would  pro- 
vide for  voting  rights  as  enjoyed  by  de- 
positor-borrower members  of  Federal 
mutual  savings  and  loan  associations. 

The  Board  recognizes,  however,  that 
since  charters  will  be  Issued  only  to 
operating  and  established  institutions. 
It  could  t>e  unnecessarily  disruptive  of 
management  if  the  entire  board  of 
trustees  of  a  converted  Federal  mutual 
savings  bank  were  required  to  stand 
immediately  for  reelection  by  vote  of 
the  members.  Therefore,  although  sec- 
tion 6  of  the  proposed  charter  provides 
for  depositor  and  borrower  voting,  the 
Board  is  proposing  a  phase-in  period 
for  the  election  of  members  of  the 
board  of  trustees  by  the  voting  mem- 
bership. Specifically.  under 
|576.4(aK2KI)  of  the  proposed  regula- 
tions, applicants  will  be  permitted  to 
submit  a  plan  which  provides  that 
members  of  thcfr  existing  governing 
boards  may  continue  to  serve,  pro- 
vided that  within  two  years  of  the  is- 
suance of  a  Federal  charter  at  least 
one-fifth  of  the  board  will  be  elected 
by  vote,  either  in  person  or  by  proxy, 
of  the  applicant's  membership  as  pro- 
vided fn  its  Federal  charter,  and  that 
within  three  years  of  the  issuance  of 
its  Federal  charter  at  least  two-fifths, 
within  four  years  at  least  three-fifths, 
within  five  years,  at  least  four-fifths, 
and  within  six  years  the  entire  board 
of  trustees  of  the  bank  shall  have  been 
so  elected.  In  deciding  whether  to  ap- 
prove any  such  plan  5  576.4(a>{2)<ii)  of 
the  proposed  regulations  provides  that 
the  Board  will  take  into  account 
whether  the  applicant's  governing 
board  is  broadly  based  and  representa- 
tive of  the  community  or  communities 
tn  which  the  applicant  operates. 

C.  In  general  what  rulei,  and  regula- 
tions should  apply  to  Federal  mutual 
savings  banks? 

Savings  banks  who  are  Bank  mem- 
l)ers  are  already  subject  to  the  Regula- 
tions for  the  Federal  Home  Loan  Bank 
System  (12  CFR  Part  521  ef  setj.)  and 
such  regulations  will  also  apply  to 
Federal  mutual  savings  banks  as  they 
will  be  required  under  section  5(f)  of 
the  Home  Owners'  Loan  Act  (12  U.S.C. 
1464(f))  as  amended  by  Title  XII,  to  be 
Bank  memt>ers.  In  addition,  however, 


the  Board  has  decided  to  propose  that, 
except  as  otherwise  provided.  Federal 
mutual  savings  banks  would  generally 
also  be  subject  to  the  Rules  and  Regu- 
lations for  the  Federal  Savings  and 
Loan  System  ( 12  CFR  Part  541  et  seq. ), 
and  the  Rules  and  Regulations  for  In- 
surance of  Accounts  (12  CFR  Part  561 
etseqX 

Section  S78.1  of  the  proposed  regula- 
tions sets  forth  the  above,  while 
§578.2  provides  for  the  Board's  au- 
thority, under  Title  XII.  to  grandfa- 
ther certain  activities  and  investments 
engaged  in  and  held  by  mutual  savings 
banks  prior  to  conversion  to  Federal 
charter.  Because  such  activities  and 
investments  may  not  all  be  of  a  kind 
permitted  for  Federal  savings  and  loan 
associations.  Board  approvals  of  appli- 
cations for  Federal  mutual  savings 
bank  charters  may  be  subject,  in  indi- 
vidual cases,  to  an  applicant's  agree- 
ment to  comply  with  special  pre- 
scribed conditions. 

Specifically  with  respect  to  branch 
offices  and  other  facilities  for  Federal 
mutual  savings  banks.  Section  578.3  of 
the  proposed  regulations  provides 
that,  except  for  those  restrictions  set 
forth  in  Title  XIL  applications  for 
branch  offices  and  other  facilities  and 
the  operation  of  such  shall  be  subject 
to  the  rules  and  regulations  which 
apply  to  applications  for  branch  of- 
fices and  other  facilities  by  Federal 
savings  and  loan  associations.  Section 
578.4  sets  forth  circumstances  where 
Federal  mutual  savings  banks  may  be 
subject,  as  required  by  Title  XII.  to 
the  requirements  of  certain  State  laws 
and  regulations. 

Accordingly,  the  Board  proposes  to 
adopt  the  following  rules  and  regula- 
tions: 

SUMCMAP1B  E— «UUS  AND  REGULATIONS  FOR 
ROCRAL  MUTUAL  SAVINOS  RANKS 

PAKT  57S— DEFINITIONS 

Sec. 

575.1  General 

575.2  Act. 

575.3  Pe<leral  mutual  savings  bank. 

AnTHORTTT:  Section  5,  48  SUt.  132,  as 
amended.  (12  UJS.C.  1464).  Reorg.  Plan  No. 
3  of  1M7.  12  FR  4981:  3  CFR,  1943-48 
Comp.,  p.  1071.) 

S  S75.1     General 

Unless  the  context  indicates  other- 
wise, and  except  as  provided  in  this 
Part,  definitions  that  appear  else- 
where in  this  Chapter  shall  be  applica- 
ble to  this  Subchapter. 

5  575.2  Act 

The  Home  Owners'  Loan  Act  of 
1933.  as  ameikted. 


S  S7» J  Federal  mutual  savings  bank. 

A  mutual  savings  bank  chartered  by 
the  Board  under  section  5  of  the  Act. 


PART      57fr— APPUCATION.      ISSUANCE      OF 
CHARTER  AND  RYIAWS,  ORGANIZATION 

576.1  Application  for  conversion  to  Federal 
charter. 

576.2  Issuance  of  charter  and  bylaws,  in- 
corporation. 

576.3  Membership   in  Federal   home  loan 
bank  and  insurance  of  accounts. 

576.4  Organization. 

AnTHORiTY:  Section  5.  48  SUt.  132.  as 
amended.  (12  D.S.C.  1484).  Reorg.  Plan  No. 
3  of  1947,  12  FR  4981;  3  CFR,  1943-48 
Comp..  p.  1071.) 

S  57S.1     ApiilicaUon  for  conversion  to  Fed- 
eral charter. 

(a)  GeneraL  Questions  regarding 
this  section  shall  be  directed  to  the 
Board's  Supervisorj-  Agent  of  the  dis- 
trict in  which  the  applicant  is  located. 
Recommendations  by  Supervisory 
Agents  and  officers  and  employees  of 
the  Board  regarding  applications  for 
issuance  of  P"ederal  mutual  savings 
bank  charters  are  privileged,  confiden- 
tial, and  subject  to  $505.6  of  this 
Chapter. 

(b)  Eligibility  and  criteria  by  which 
applicant  institutions  urill  be  evaluat- 
ed. Federal  mutual  savings  bank 
charters  may  be  issued  only  to  existing 
State-chartered  mutual  savings  banks 
located  in  States  where  conversion  to 
Federal  charter  would  not  be  in  con- 
travention of  State  law.  In  acting  on 
applications  for  conversion  to  such 
Federal  charters  the  Board  will  give 
primary  consideration  to  the  best 
practices  of  local  mutual  thrift  and 
home-financing  institutions  in  the 
United  States.  In  particular,  the  board 
will  consider  the  financial  history  and 
condition  of  the  applicant  banks,  the 
adequacy  of  their  capital  structure, 
their  future  earnings  prosi>ects,  the 
general  character  of  their  manage- 
ment, their  home-financing  record  and 
policy,  their  indicated  commitment  to 
home-financing  and  their  performance 
in  helping  to  meet  the  credit  needs  of 
their  local  communities. 

(c)  Form;  supporting  information. 
State<hartered  mutual  savings  banks 
applying  for  Federal  charter  shall 
obtain  Board-approved  application 
and  notice  forms  vad  any  related 
instructions  from  the  Supervisory 
Agent.  Completed  applications  along 
with  all  required  supporting  Informa- 
tion shall  be  submitted,  together  with 
evidence  of  appropriate  corporate  au- 
thorization, to  the  supervisory  Agent. 
An  application  shall  be  deemed  filed 
when  four  copies  of  all  required  mate- 
rials are  delivered  to  the  Supervisory 
Agent,  and  shall  be  deemed  complete 
when    the   Supervisory   Agent   deter- 
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mines  that  all  required  Information 
has  been  submitted.  Additional  infor- 
mation may  be  requested  at  any  time 
by  the  Board  or  its  staff. 

(d)  Procedure  on  applications.  Proc- 
essing of  an  application  under  this 
Section  shall  follow  the  procedures  set 
forth  in  §  543.2(c).  (d).  (e).  and  (f)  of 
this  Chapter,  except  that  (1)  notice  of 
the  filing  of  an  application  required 
under  §  543.2(d)(3)  shall  be  given  to 
the  State  official  who  supervises 
mutual  savings  banlcs.  (2)  the  term 
"new  association"  as  used  in 
§  543.2(d)(3)  shall  be  deemed  to  in- 
clude a  "Federal  mutual  savings 
banit".  and  (3)  the  requirement  in  said 
paragraph  (d)(3)  that  notice  of  the  ap- 
plication shall  be  given  to  persons  who 
have  made  timely  requests  for  an- 
nouncements under  §  563e.6  of  this 
Chapter  shall  be  deemed  to  refer  to 
any  such  requests  made  pursuant  to 
public  notice  requirements  of  the  Fed- 
eral Deposit  Insurance  Corporation. 

(e)  Approi'aL  Decisions  on  all  appli- 
cations for  issuance  of  Federal  mutual 
savings  bank  charters  will  be  made  by 
the  board.  Approvals  may  be  condi- 
tioned upon  any  requirements  the 
Board  may  impose. 

§  -^76.2     liisuance  of  charter  and  b>'law!i,  in- 
rorporati«in. 

Upon  submission  of  evidence  of  com- 
pliance with  any  conditions  prescribed 
by  the  Board,  a  charter  and  bylaws 
will  be  issued  in  the  forms  provided  in 
§577.1  and  §577.2  of  this  Subchapter, 
or  as  otherwise  approved  by  the 
Board. 

Issuance  of  a  charter  to  a  Federal 
mutual  savings  bank  constitutes  its  in- 
corporation by  the  Board. 

§  57A.3     Membership  in  Federal  home  loan 
bank  and  insurance  of  accounts. 

Upon  issuance  of  a  Federal  charter, 
the  applicant  bank  shall  have  quali- 
fied as  a  member  of  a  Federal  home 
loan  bank,  and  shall  have  met  all  re- 
quirements necessary  to  obtain  insur- 
ance of  its  accounts  by  the  Federal 
Savings  and  Loan  Insurance  Corpora- 
tion. 

S  576.4     Organization. 

(a)  Organization  meeting.  (1)  Except 
as  provided  in  subparagraph  (2)  below, 
promptly  upon  receipt  of  a  charter  the 
officers  of  the  Federal  mutual  savings 
bank  shall  call  a  meeting  of  the  mem- 
bers. Notice  for.  and  conduct  of,  such 
meeting  shall  be  in  accordance  with 
the  bank's  Federal  charter  and  bylaws. 
Business  to  be  transacted  at  the  orga- 
nization meeting  shall  include  the 
election  of  trustees  and  any  other  mat- 
ters permitted  by  the  charter  and 
bylaws.  Any  action  taken  at  such 
meeting  shall  be  deemed  an  accept- 
ance of  the  charter  and  bylr.ws  issued 
pursuant  to  §  576.2  above. 
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(2)(i)  An  applicant  for  a  Federal 
mutual  savings  bank  charter  may 
submit  a  plan  which  provides  that 
each  member  of  its  governing  Iward, 
te.,  board  of  trustees,  managers,  or  di- 
rectors, may  continue  to  serve,  pro- 
vided that  within  two  years  of  the  is- 
suance of  a  Federal  charter  at  least 
one-fifth  of  the  members  of  such 
board  shall  have  been  elected  by  vote, 
either  in  person  or  by  proxy,  of  the 
bank's  membership  as  provided  in  its 
Federal  charter,  that  within  three 
years  of  the  issuance  of  its  Federal 
charter  at  least  two-fifths  of  the  mem- 
bers of  such  board  shall  have  t>een 
elected  by  such  a  membership  vote, 
that  within  four  years  of  the  issuance 
of  its  Federal  charter  at  least  three- 
fifths  of  the  members  of  such  board 
shall  have  been  elected  by  such  a 
membership  vote,  that  within  five 
years  of  the  issuance  of  its  Federal 
charter  at  least  four-fifths  of  the 
members  of  such  board  shall  have 
been  elected  by  such  a  meml)ership 
vote,  and  that  within  six  years  of  the 
issuance  of  its  Federal  charter  all  of 
the  members  of  such  board  shall  have 
been  elected  by  such  a  membership 
vote.  The  plan  shall  provide  that  after 
receipt  of  a  Federal  charter  the  bank's 
trustees  will  be  elected  to  terms  of  no 
more  than  three  years,  and  the  plan 
may  provide  that  the  bank  be  orga- 
nized by  its  existing  governing  board 
which  is  to  be  known  as  the  board  of 
trxistees. 

(ii)  In  considering  whether  to  ap- 
prove a  plan  submitted  pursuant  to 
this  subparagraph  (2),  the  Board  will 
take  into  account  whether  the  appli- 
cant's governing  board  is  broadly 
based  and  representative  of  the  com- 
munity or  communities  In  which  the 
applicant  operates. 

(ill)  Except  to  the  extent  that  the 
Board  approves  a  plan  under  this  sub- 
paragraph which  is  inconsistent  with 
other  provisions  of  this  §  576.4,  a  Fed- 
eral mutual  savings  bank  shall  in  all 
respects  comply  with  those  other  pro- 
visions. 

(b)  First  meeting  of  trustees.  Upon 
election,  the  board  of  trustees  shall 
hold  a  meeting  to  elect  the  officers  of 
the  bank  in  accordance  with  its  Feder- 
al charter  and  bylaws,  and  to  take 
other  action  necessary  to  permit  the 
operation  of  the  bank  in  accordance 
with  section  5  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended,  the 
bank's  charter  and  bylaws,  these  rules 
and  regulations,  and  orders  of  the 
Board. 

PAIT  577— CHARTER  AND  BYLAWS 

Sec. 

577.1  Prescribed  form. 

Bylaws  ' 

577.2  Prescribed  form. 
577.2-1  Amendment  to  bylaws. 


AirmoRiTY:  Section  5.  48  SUt.  132.  as 
amended,  (12  U.S.C.  1464).  Reorg.  Plan  No. 
3  of  1947.  12  FR  4981;  CFR.  1943-48  Comp., 
p.  1071.) 

S  377.1     Preacribcd  form. 

A  Federal  mutual  savings  bank  shall 
operate  under  the  following  charter 
(language  in  brackets,  however,  shall 
be  applicable  to  individual  institutions 
only  as  specifically  approved  by  the 
Board)  until  such  charter  has  been 
amended  under  the  procedure  therein 
prescribed: 

Chartek  B 

Section  1.  Corporate  Title.  The  full  corpo- 
rate title  of  the  bank  is . 

Section  2.  Office.  The  home  office  of  the 
bank  shall  be  located  in  the  County 
of ,  State  (Territory,  Posses- 
sion or  District)  of . 

Section  3.  General  Objects  and  Power*. 
The  bank  Is  a  mutual  thrift  institution  es- 
tablished for  the  primary  purpose  of  provid- 
ing people  with  a  convenient  and  safe  place 
to  invest  their  funds  and  to  provide  for  the 
financing  of  homes,  and  Is  chartered  under 
Section  5  of  the  Home  Owners'  Loan  Act  of 
1933,  as  amended,  and  has  and  may  exercise 
all  the  express,  implied  and  Incidental 
powers  conferred  thereby  and  by  all  acts 
amendatory  thereof  and  supplemental 
thereto,  subject  to  the  Constitution  and 
laws  of  the  United  States  as  they  are  now  In 
effect,  or  as  they  may  hereafter  bie  amend- 
ed, and  subject  to  all  lawful  and  applicable 
rules,  regulations,  and  orders  of  the  Federal 
Home  Loan  Bank  Board  ("Bank  Board"). 

Section  4.  Duration.  The  duration  of  the 
Bank  Is  perpetual. 

Section  5.  Capital  The  bank  may  raise 
capital  by  accepting  payments  on  deposit 
savings  accounts  [and  on  deposit  checking 
accounts]  and  by  any  other  means  (except 
capital  stock)  as  may  be  authorized  by  the 
Bank  Board. 

Section  6.  Memtfert.  All  holders  of  the 
bank's  savings  accounts  and  all  borrowers 
therefrom  are  members.  In  the  considera- 
tion of  all  questions  requiring  action  by  the 
members  of  the  bank  each  holder  of  a  sav- 
ings account  shall  be  permitted  to  cast  one 
vote  for  each  SlOO  or  fraction  thereof,  of 
the  withdrawal  value  of  his  or  her  account. 
A  borrowing  meml>er  shall  be  permitted,  as 
a  borrower,  to  cast  one  vote,  and  to  cast  the 
numt)er  of  votes  to  which  he  or  she  may  t>e 
entitled  as  the  holder  of  a  savings  account. 
No  memt>er.  however,  shall  cast  more  than 
400  votes.  Voting  may  be  by  proxy.  Any 
number  of  members  present  at  a  regular  or 
special  meeting  of  the  memt>ers  shall  consti- 
tute a  quorum.  Except  as  otherwise  pro- 
vided by  this  charter  or  required  by  the 
Bank  Board,  a  majority  of  all  votes  cast  at 
any  meeting  of  memt>ers  shall  determine 
any  question. 

"The  members  who  shall  be  entltl»>d  to  vote 
at  any  meeting  of  the  members  shall  be 
those  owning  savings  accounts  and  borrow- 
ing members  of  record  on  the  books  of  the 
bank  at  a  date  set  by  the  t>oard  of  trustees 
not  less  than  20  days  and  not  more  than  50 
days  prior  to  the  date  of  such  meeting.  The 
numbers  of  votes  which  each  member  shall 
be  entitled  to  cast  at  any  meeting  of  the 
memt>ers  shall  be  determined  from  the 
books  of  the  bank  as  of  such  record  date. 
Any  member  at  such  record  date  who  ceases 


to  be  a  member  prior  to  such  meeting  shall 
not  t>e  entitled  to  vote  thereat. 

Section  7.  Trustees.  The  bank  shall  be 
under  the  direction  of  a  board  of  trustees  of 
not  less  than  7.  as  fixed  in  the  bank's  bylaws 
or.  in  the  absence  of  any  such  bylaw  provi- 
sion, as  from  time  to  time  expressly  deter- 
mined by  resolution  of  the  banks  members 
Each  trustee  of  the  k>ank  shall  be  a  member 
of  the  bank,  and  a  trustee  shall  cease  to  be  a 
trustee  when  he  ceases  to  t>e  a  memlxT. 
Trustees  of  the  t>ank  shall  be  elected  by  Its 
memtjors  by  ballot:  Provided,  That  in  the 
eient  of  a  vacancy  In  the  t>oard  of  trustees. 
Including  vacancies  created  by  an  increase 
in  the  numt>er  of  trustees,  the  board  of 
trustees  may  fill  such  vacancy  by  electing  a 
trustee  to  serve  until  the  next  annual  meet- 
ing of  the  members.  Trustees  shall  be  elect- 
ed for  periods  of  3  years  and  until  their  suc- 
ct'ssors  are  elected  and  qualified,  but  provi- 
sion shall  t>e  made  for  the  election  of  ap- 
proximately one-third  of  the  board  of  trust- 
ees each  year. 

Section  8.  Withdrawals.  Each  withdrawal 
from  a  savings  account  shall  be  go\'emed  by 
this  section  except  to  the  extent  that  a 
member's  account  book  or  other  written  evi- 
dence of  the  members  savings  account  con- 
talru  additional  requirements  In  accordance 
with  regulations  made  by  the  Bank  Board. 
The  bank  shall  have  the  right  to  pay  the 
withdrawal  value  of  its  savings  accounU  at 
any  time  upon  application  therefor  and  to 
pay  the  holders  thereof  the  withdrawal 
value  thereof.  Upon  receipt  of  a  written  re- 
quest from  any  holder  of  a  savings  account 
of  the  liank  for  the  withdrawal  value  there- 
of, the  bank  shall  within  30  days  pay  the 
amount  requested:  Provided,  That  If  the 
bank  is  unable  to  pay  all  withdrawals  re- 
quested at  the  end  of  30  days  from  the  date 
of  such  requests,  it  shall  then  proceed  in  the 
following  manner  while  any  withdrawal  re- 
quest remains  unpaid  for  more  than  30 
days: 

Withdrawal  requesU  shall  be  paid  in  the 
order  received  and  if  any  holder  of  a  savings 
account  or  accounts  has  requested  the  with- 
drawal of  more  than  $1,000.  he  or  she  shall 
t>e  paid  $1,000  in  order  when  reached  and 
his  or  her  withdrawal  request  shall  i>e 
charged  with  such  amount  as  paid  and  shall 
be  renuml»ered  and  placed  at  the  end  of  the 
list  of  withdrawal  requests,  and  thereafter. 
upon  again  being  reached,  shall  t>e  paid  a 
like  amount,  but  not  exceeding  the  with- 
drawal value  of  his  or  her  savings  account, 
and  until  such  withdrawal  request  shall 
have  been  paid  in  full,  shall  continue  to  be 
so  paid,  renumbered,  and  replaced  at  the 
end  of  the  withdrawal  requests  of  file:  Pro- 
vided. That  when  any  such  request  is 
reached  for  payment,  the  bank  shall  so 
ad\  ise  the  holder  of  such  savings  account  by 
rcRLslered  or  certified  mail  to  his  or  her  last 
address  as  recorded  on  the  books  of  the 
bank  and  unless  such  holder  shall  apply  in 
person  or  in  writing  for  the  payment  of 
such  withdrawal  request  within  30  days 
from  the  date  of  the  mailing  of  such  notice, 
no  payment  on  account  of  such  withdrawal 
request  shall  be  R\ade  and  such  request 
shall  be  cancelled:  And  provided  further. 
That  the  board  of  trustees  shall  have  the 
absolute  right  to  pay  on  an  equitable  Imsts 
an  amount  not  exceeding  $200  to  any  holder 
of  a  savings  account  or  accounts  in  any  cal- 
endar month  and  without  regard  to  any 
other  provision  of  this  section. 

When  the  bank  is  unable  to  pay  all  with- 
drawal requesU  within  a  period  not  exceed- 
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ing  30  days  from  the  date  of  receipt  of  writ- 
ten request  therefor  it  shall  allot  to  the  pay- 
ment of  such  requests  the  remainder  of  the 
bank's  receipts  from  all  sources  after  de- 
ducting from  total  receipts  appropriate 
amounts  for  expenses,  required  payments 
on  indebtedness,  earnings  distributable  in 
cash  to  hqlders  of  savings  accounts,  and  a 
fund  for  general  corporate  purposes  equiva- 
lent to  not  more  than  20  percent  of  the 
bank's  receipts  from  holders  of  its  savings 
[and  of  its  checking  accounts]  and  from  Its 
borrowers. 

Section  9.  Redemption.  At  any  time  suffi- 
cient funds  are  on  hand,  the  bank  shall 
have  the  right  to  redeem,  by  lot  or  other 
non-discriminatory  manner  as  the  board  of 
trustees  may  determine,  all  or  any  part  of 
any  of  its  savings  accounts,  except  fixed 
rate-fixed  term  certificates  fo  deposit,  by 
giving  30  days'  notice  of  such  redemption  by 
registered  mall  addressed  to  the  holder  of 
each  such  savings  account  at  his  or  her  last 
address  as  recorded  on  the  books  of  the 
bank.  The  bank  may  not  redeem  any  of  its 
savings  accounts  when  there  is  an  impair- 
ment of  Ite  capital  or  when  it  has  any  re- 
quest for  withdrawal  which  has  been  on  file 
and  unpaid  for  more  than  30  days.  The  re- 
demption price  of  each  savings  account  re-  ■ 
deemed  shall  be  the  full  value  thereof,  as 
determined  by  the  t>oard  of  trustees,  but  in 
no  event  shall  the  redemption  price  be  less 
than  the  withdrawal  amount  of  such  sav- 
ings account.  If  a  savings  account  which  is 
redeemed  is  entitled  to  participate  in  any  re- 
serve for  bonus,  the  amount  in  such  reserve 
for  iMnus  which  is  properly  allocable  to 
such  savings  account  shall  be  paid  as  part  of 
the  redemption  price  thereof.  If  any  notice 
of  redemption  shall  have  been  duly  given, 
and  if  the  funds  necessary  for  such  redemp- 
tion shall  have  been  set  aside  so  as  to  t>e^Lnd 
to  continue  to  be  available  for  that  purpose, 
earnings  upon  such  account  shall  cease  to 
axxrue  from  and  after  the  date  specified  as 
the  redemption  date  and  all  rights  with  re- 
spect to  each  such  account  shall  forthwith, 
after  such  redemption  date,  terminate, 
except  only  the  right  of  the  holder  of 
record  of  such  savings  account  to  receive 
the  redemption  price  thereof  without  earn- 
ings. 

Section  10.  Loans.  Invettments,  other  Ac- 
tirnties.  The  bank  may  make  any  loan  or  in- 
vestment and  engage  in  such  other  activities 
(.including  offering  savings  bank  life  insur- 
ance,] authorized  by  the  Bank  Board  pro- 
vided, that  the  bank's  equity,  corporate 
bond,  and  consumer  loan  investments  may 

in  no  event  exceed percent  of  its  total 

assets. 

Section  11.  Reserves.  Distribution  of  Earn- 
ing, and  LiQuidation.  The  bank  shall  main- 
tain general  resenes  for  the  sole  purpose  of 
meeting  losses  in  at  least  such  amounts  as 
may  be  required  by  the  Bank  Board:  such 
reserves  shall  include  the  reser\e  required 
for  insurance  of  accounts.  Any  losses  may 
be  charged  against  general  reserves. 

The  bank  shall  distribute  net  earnings  on 
its  savings  deposit  on  such  basis  and  in  ac- 
cordance with  such  terms  and  conditions  as 
may  from  time  to  time  be  authorized  by  the 
Bank  Board,  provided,  however,  that  the 
bank  shall  not  be  required  to  distribute 
earnings  on  short-term  savings  accounts  or 
on  accounts  of  ten  dollars  or  less. 

All  holders  of  savings  [and  checking]  ac- 
counts of  the  bank  shall  be  entitled  to  equal 
distribution  of  assete,  pro  rata  to  the  value 
of  their  accounts.  In  the  event  of  voluntary 
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or  involuntary  liquidation,  dissolution,  or 
winding  up  of  the  bank.  Moreover,  in  any 
such  event  or  in  any  other  situation  in 
which  the  priority  of  such  savings  [and 
checking]  accounU  Is  in  controversy,  all 
such  accounts  shall,  to  the  extent  of  their 
withdrawal  value,  be  debu  of  the  bank 
having  the  same  priority  as  the  claims  of 
general  creditors  of  the  bank  not  having  pri- 
ority (other  than  any  priority  arising  or  re- 
sulting from  consensual  suk>ordination)  over 
other  general  creditors  of  the  association. 

Section  12.  Amendment  of  Charter.  No 
amendment,  addition,  alteration,  change,  or 
repeal  of  this  charter  shall  be  made,  unless 
such  is  first  proposed  by  the  board  of  trust- 
ees of  the  bank,  approved  by  the  Bank 
Board,  and  thereafter  approved  by  the  mem- 
bers by  a  majority  of  the  voles  cast  at  a  legal 
meeting.  Any  amendment,  addition,  alter- 
ation, change,  or  repeal  so  acted  upon  shall 
be  filed  with  the  Bank  Board  and  shall  be 
effective  as  of  the  date  approved  by  the 
bank's  membership. 

Federal  Home  Loan  Bank  Board. 

By 

Attest: 


^Chairman). 


(Secretary). 
Bylaws 

§  577.2    Prescribed  form. 

A  Federal  mutual  savings  bank  shall 
operate  under  the  following  bylaws, 
luitil  such  bylaws  are  amended  under 
the  procedure  therein  prescribed: 

Section  i.  Annual  and  special  meetings  of 
memt>ert. 

(a)  Date,  purpose.  (1)  The  annual  meeting 
of  the  members  of  the  bank  for  the  election 
of  trustees  and  for  the  transaction  of  any 
other  business  of  the  bank  shall  be  held  at 

its  home  office  on (insert  a 

date  no  earlier  than  15  days  after  the 
annual  closing  of  the  bank's  lKX)ks  and  not 
later  than  3  months  and  15  days  after  such 
closing  of  the  bank's  books)  of  each  year  if 
not  a  Sunday  or  legal  holiday,  or.  if  a 
Sunday  or  a  legal  holiday,  then  on  the  next 
succeeding  day  not  a  Sunday  or  a  legal  holi- 
day. The  annual  meeting  may  be  held  at 
such  other  place  in  the  same  community  as 
the  Ijoard  of  trustees  may  determine.  In  lieu 
of  the  dale  specified  In  the  first  sentence  of 
this  subparagraph,  such  annual  meeting  in 
any  year  may  t>e  held  on  another  date 
which  is  not  a  Sunday  or  a  legal  holiday  and 
which  is  not  earlier  than  15  days  after  the 
annual  closing  of  the  bank's  l>oolcs  and  not 
later  than  3  months  and  15  days  after  such 
closing  of  the  bank's  boolts.  if  the  following 
requirements  are  met: 

(1)  The  board  of  trustees  determines  the 
date  by  resolution  adopted  at  least  2  months 
before  the  annual  closing  of  the  t>ooks  for 
the  year  preceding  the  year  In  which  the 
annual  meeting  is  to  be  held;  and 

(2)  Notice  of  said  date  is  continuously 
posted  in  a  conspicuous  place  In  each  of  the 
offices  of  the  bank  during  the  50  days  Im- 
mediately preceding  the  date  so  determined. 
At  each  aiuiual  meeting,  the  officers  shall 
make  a  f uU  report  of  the  financial  condition 
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of  the  bank  and  of  Its  progress  for  the  pre- 
ceding year,  and  shall  outline  a  program  for 
the  succeeding  year. 

(ii)  Special  meetings  of  the  members  of  the 
bank  may  be  called  at  any  time  by  the  presi- 
dent or  the  t>oard  of  trustees,  and  shall  be 
called  by  the  president,  a  vice  president,  or 
the  secretary  upon  the  written  request  of 
members  holding  of  record  in  the  aggregate 
at  least  one-tenth  of  the  votes  eligible  to  be 
cast.  Such  written  request  shall  state  the 
purposes  of  the  meeting  and  shall  be  deliv- 
ered at  the  home  office  of  the  bank  ad- 
dressed to  the  president. 

(b)  Notice  of  meetings  of  memben.  Notice 
of  each  annual  or  special  meeting  shall  be 
either  published  once  a  week  for  the  two 
consecutive  calendar  weeks  (in  each  in- 
stance on  any  day  of  the  week)  immediately 
prior  to  the  week  in  which  any  such  meet- 
ing shall  convene,  in  a  newspaper  printed  in 
the  English  language  and  of  general  circula- 
tion in  the  city  or  county  in  which  the  home 
office  of  the  bank  is  located,  or  mailed  post- 
age prepaid  at  least  (Insert  number  not  less 
than  15)  days  and  not  more  than  (insert 
number  not  more  than  45)  days  prior  to  the 
date  on  which  any  such  meeting  shall  con- 
vene to  each  of  its  meml)ers  of  record  at  his 
or  her  last  address  appearing  on  the  t>ooks 
of  the  bank.  Such  notice  shall  state  the 
name  of  the  bank,  the  place  of  the  annual 
meeting,  the  time  when  it  shall  convene, 
and.  in  the  case  of  special  meetings,  shall 
state  the  purpose  or  purposes  for  which  the 
meeting  has  been  called.  A  similar  notice 
shall  be  posted  in  a  conspicuous  place  in 
each  of  the  offices  of  the  bank  during  the 
14  days,  except  as  otherwise  provided  in 
Section  1  of  these  bylaws,  immediately  pre- 
ceding the  date  on  which  any  such  meeting 
shall  convene.  If  any  member,  in  person  or 
by  attorney  thereunto  authorized,  shall 
waive  in  writing  notice  of  any  annual  meet- 
ing of  members,  notice  thereof  need  not  be 
given  to  such  member. 

(c)  Rules  Qoveming  conduct  of  meetings. 
Annual  and  special  meetings  of  members 
shall  be  conducted  in  accordance  with  the 
most  current  edition  of  Roberts'  Rules  of 
Order. 

(d)  Nominating  committee.  The  president, 
at  least  30  days  prior  to  the  date  of  each 
annual  meeting,  shall  appoint  a  nominating 
committee  of  three  persons  who  are  mem- 
bers of  the  banks.  Such  committee  shall 
make  nominations  of  trustees  in  writing, 
and  deliver  to  the  secretary  such  written 
nominations  at  least  15  days  prior  to  the 
date  of  the  annual  meeting,  which  nomina- 
tions shall  forthwith  be  posted  in  a  promi- 
nent place  in  the  home  office  for  the  15 
days'  period  prior  to  the  date  of  the  annual 
meeting.  Provided  such  committee  is  ap- 
pointed and  makes  such  nominations,  no 
nominations  for  trustees  except  those  made 
by  the  nominating  committee  shall  be  voted 
upon  at  the  annual  meeting  unless  other 
nominations  by  members  are  made  in  writ- 
ing and  delivered  to  the  secretary  of  the 
bank  at  least  10  days  prior  to  the  date  of 
the  annual  meeting,  which  nominations 
shall  forthwith  be  posted  in  a  prominent 
place  in  the  home  office  for  the  10  days' 
period  prior  to  the  date  of  the  annual  meet- 
ing. Ballots  bearing  the  names  of  all  persons 
nominated  by  the  nominating  committee 
and  by  other  memt>ers  prior  to  the  annual 
meeting  shall  be  provided  for  use  by  the 
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members  at  the  annual  meeting.  If  at  any 
time  the  president  shall  fail  to  appoint  such 
nominating  committee,  or  the  nominating 
committee  shall  fail  or  refuse  to  act  at  least 
15  days  prior  to  the  annual  meeting,  nomi- 
nations for  trustees  may  be  made  at  the 
annual  meeting  by  any  member  and  shi^ll  t>e 
voted  upon. 

(e)  New  business.  Any  new  business  to  be 
taken  up  at  the  annual  meeting.  Including 
any  proposal  to  increase  or  decrease  the 
number  of  trustees  of  the  bank,  shall  be 
stated  in  writing  and  filed  with  the  secre- 
tary of  the  bank  on  or  before  30  days  before 
the  date  of  the  annual  meeting,  and  all  busi- 
ness so  stated,  proposed  and  filed  shall  be 
considered  at  the  annual  meeting,  but  no 
other  proposal  shall  be  acted  upon  at  the 
annual  meeting.  Any  memt>er  may  make 
any  other  proposal  at  the  annual  meeting 
and  the  same  may  t>e  discussed  and  consid- 
ered, but  unless  stated  in  writing  and  filed 
with  the  secretary  30  days  l)efore  the  meet- 
ing such  proposal  shall  be  laid  over  for 
action  at  an  adjourned,  special  or  regular 
meeting  of  the  members  taking  place  30 
days  or  more  thereafter.  This  provision 
shall  not  prevent  the  consideration  and  ap- 
proval or  disapproval  at  the  annual  meeting 
of  the  reports  of  officers  and  committees, 
but  in  connection  with  such  reports  no  new 
business  shall  be  acted  upon  at  such  annual 
meeting  unless  stated  and  filed  as  herein 
provided. 

(f)  Voting  by  proxy.  Voting  at  any  annual 
or  special  meeting  of  the  members  may  be 
made  by  proxy,  it  being  provided  that  no 
proxies  shall  be  voted  at  any  meeting  unless 
such  proxies  shall  have  been  placed  on  file 
with  the  secretary  of  the  bank  for  verifica- 
tion, at  least  5  days  prior  to  the  date  on 
which  such  meeting  shall  convene. 

Section  2.  Communication  between  Imnk 
memt)ers.  The  right  and  manner  of  commu- 
nications between  bank  members  shall  be 
subject  to  any  Bank  Board  rules  or  regula- 
tions applicable  to  any  such  communica- 
tions. 

Section  3.  Board  of  trustees. 

(a)  Number.  The  number  of  trustees  of 
the  bank  shall  be  No. 

(b)  Meetings.  The  board  of  trustees  shall 
meet  regularly  without  notice  at  the  home 
office  of  the  bank  at  least  once  each  month 
at  the  hour  and  date  fixed  by  resolution  of 
the  tward  of  trustees,  provided  that  the 
place  of  meeting  may  be  changed  by  the 
trustees.  Special  meetings  of  the  board  of 
trustees  may  l>e  held  at  any  place  in  the  ter- 
ritory in  which  the  bank  may  make  loans 
specified  in  a  notice  of  such  meeting  and 
shall  be  called  by  the  secretary  upon  the 
written  request  of  the  president,  or  of  three 
trustees.  All  special  meetings  shall  be  held 
upon  at  least  3  days'  written  notice  to  each 
trustee  unless  notice  be  waived  in  writing 
t>efore  or  after  such  meeting.  Such  notice 
shall  state  the  place,  time,  and  purposes  of 
such  meeting.  A  majority  of  the  trustees 
shall  constitute  a  quorum  for  the  transac- 
tion of  business.  The  act  of  a  majority  of 
the  trustees  present  at  any  meeting  at 
which  there  is  a  quorum,  unless  governing 
law,  rules  or  regulations  require  otherwise, 
shall  be  the  act  of  the  tward  of  trustees.  All 
meetings  of  the  tward  of  trustees  shall  be 
conducted  in  accordance  with  the  most  cur- 
rent edition  of  Roberts'  Rules  of  Order. 

<c)  Resignations.  Any  tnistee  may  resign 
at  any  time  by  sending  a  written  notice  of 
such  resignation  to  the  office  of  the  bank 
delivered  to  the  secretary.  Unless  otherwise 


specified  therein  such  resignation  shall  take 
effect  upon  receipt  thereof  by  the  secretary. 
More  than  three  consecutive  absences  from 
regular  meetings  of  the  board  of  trustees, 
unless  excused  by  resolution  of  the  board  of 
trustees,  shall  automatically  constitute  a 
resignation,  effective  when  such  resignation 
if  accepted  by  the  board  of  trustees. 

(d)  Powers.  The  board  of  trustees  shall 
have  power 

(1)  To  appoint  and  remove  by  resolution 
the  members  of  an  executive  committee,  the 
members  of  which  shall  be  trustees,  which 
committee  shall  have  and  exercise  the 
powers  of  the  board  of  trustees  between  the 
meetings  of  the  t>oard  of  trustees; 

(2)  To  appoint  and  remove  by  resolution 
the  memtiers  of  such  other  committees  as 
may  t>e  deemed  necessary  and  prescribe  the 
duties  thereof; 

(3)  To  fix  the  reasonable  compensation  of 
trustees,  including  advisory  trustees  and 
trustees  emeriti,  officers,  and  employees: 
and  to  remove  any  officer  or  employee  at 
any  time  with  or  without  cause; 

(4)  To  extend  leniency  and  indulgence  to 
borrowing  members  who  are  in  distress  and 
generally  to  compromise  and  settle  any 
debts  and  claims; 

(5)  To  limit  payments  on  capital  which 
may  be  accepted; 

(6)  To  reject  any  application  for  savings 
[or  checking]  accounts  or  membership:  and 

(7)  To  exercise  any  and  all  of  the  powers 
of  the  bank  not  expressly  reserved  by  the 
charter  to  the  members. 

Section  4.  Officers,  employees  and  agents. 
Annually  at  the  meeting  of  the  tward  of 
trustees  of  the  bank  next  following  the 
annual  meeting  of  the  members  of  the  bank, 
the  t>oard  of  trustees  shall  elect  a  president, 
one  or  more  vice  presidents,  a  secretary,  and 
a  treasurer.  The  offices  of  secretary  and 
treasurer  may  be  held  by  the  same  person, 
and  a  vice  president  may  also  be  either  the 
secretary  or  the  treasurer.  The  board  of 
trustees  may  appoint  such  additional  offi- 
cers and  such  employees  and  agents  as  it 
may  from  time  to  time  determine.  The  term 
of  office  of  all  officers  shall  be  one  year  or 
until  their  respective  successors  are  elected 
(or  appointed)  and  qualified.  However,  the 
Imard  of  tr\istees  may  authorize  the  bank  to 
enter  into  an  employment  contract  with  any 
officer  in  accordance  with  regulations  of  the 
Federal  Home  Loan  Bank  Board  ( 'Bank 
Board"):  but  no  such  contract  shall  impair 
the  right  of  the  tward  of  trustees  to  remove 
any  officer  at  any  time.  In  the  at>sence  of 
designation  from  time  to  time  of  powers  and 
duties  by  the  tward  of  trustees,  officers 
shall  have  such  powers  and  duties  as  gener- 
ally pertain  to  their  respective  offices. 

Any  indemnification  by  the  bank  of  the 
bank's  personnel  is  subject  to  any  applicable 
Bank  Board  rules  or  regulations. 

Section  5.  Execution  of  instruments,  gen- 
erally. All  documents  and  instruments  or 
writings  of  any  nature  shall  t>e  signed,  ex- 
ecuted, verified,  acknowledged,  and  deliv- 
ered by  such  officers,  agents,  or  employees 
of  the  l>ank  or  any  one  of  them  and  in  such 
manner  as  from  time  to  time  may  be  deter- 
mined by  resolution  of  the  board  of  trust- 
ees. All  notes,  drafts,  acceptances,  checks, 
endorsements,  and  all  evidences  of  indebted- 
ness of  the  bank  whatsoever  shall  be  signed 
by  such  officer  or  officers  or  such  agent  or 
agents  of  the  bank  and  in  such  manner  as 
the  board  of  trustees  may  from  time  to  time 
determine.  Endorsements  for  deposit  to  the 
credit  of  the  bank  in  any  of  its  duly  author- 


ized depositaries  shall  be  made  In  such 
manner  as  the  board  of  trustees  may  from 
time  to  time  determine.  Proxies  to  vote  with 
respect  to  shares  or  accounts  of  other  banlcs 
or  associations  or  stock  of  other  corpora- 
tions owned  by  or  standing  in  the  name  of 
the  bank  may  be  executed  and  delivered 
from  time  to  time  on  behalf  of  the  bank  by 
the  president  or  a  vice  president  and  the 
secretary  or  an  assistant  secretary  of  the 
bank  or  by  any  other  person  or  persons 
thereunto  authorized  by  the  board  of  trust- 
ees. 

Section  6.  Amendment  These  bylaws  may 
be  amended  at  any  time  by  a  two-thirds  af- 
firmative vote  of  the  entire  board  of  trust- 
ees, or  by  a  vote  of  the  members  of  the 
bank.  Each  and  every  amendment  shall, 
however,  be  subject  to  the  approval  of  the 
Bank  Board,  and  shall  be  ineffective  until 
such  approval  has  been  given. 

9  577.2-1     Amendment  to  bylaws. 

This  section  constitutes  approval  by 
the  Board  of  the  following  amend- 
ments to  the  bylaws  of  a  Federal 
mutual  savings  bank  provided  that 
they,  or  any  one  of  them,  are  sulopted 
by  a  two-thirds  affirmative^  board  of 
trustees  vote,  of  by  a  vote  of  the 
bank's  membership,  and  that  any 
bylaw  so  adopted  is  properly  filed  with 
the  Board, 

(a)  Age  limitation  on  trustee*.  No 
person  shall  be  eligible  for  election, 
reelection.  ap[>ointment,  or  reappoint- 
ment to  the  board  of  trustees  of  the 
bank  if  such  person  is  then  more  than 
(fill  in  any  age  from  70  or  above)  years 
of  age.  No  trustee  shall  serve  beyond 
the  annual  meeting  of  the  bank  imme- 
diately following  his  attainment  of 
(fill  in  the  same  age  from  70  or  above 
as  used  above)  years  of  age;  except 
that  any  such  trustee  serving  on  (fill 
in  date  of  adoption  of  bylaw)  may 
complete  the  unexpired  portion  of  his 
or  her  term  being  served  on  such  date. 
This  age  limitation  shall  not  apply  to 
a  person  serving  as  an  advisory  trustre 
or  trvistee  emeritus  of  the  bank. 

(b)  Age  limitation  on  officers.  No 
person  shall  be  eligible  for  election, 
reelection,  appointment  or  reappoint- 
ment as  an  officer  of  the  bank  if  such 
person  is  then  more  than  (fill  in  any 
age  from  70  or  above)  years  of  age.  No 
officer  shall  serve  beyond  the  annual 
meeting  of  the  bank  imrnediately  fol- 
lowing his  attainment  of  (fill  in  the 
same  age  from  70  or  above  used  above) 
years  of  age;  except  that  any  such  offi- 
cer serving  on  (fill  in  date  of  adoption 
of  bylaw)  may  complete  the  unexpired 
portion  of  his  or  her  term  being  served 
on  such  date. 

f  A«T  57$— OfSRATIOMS 

Sec. 

578.1  General. 

578.2  Investments  and  activities. 

578.3  Branch  offices  and  other  facilities. 

578.4  Applicability  of  State  laws  and  regu- 
lations. 

AtrrHORiTY:  Section  5.  48  Stat.  132,  as 
amended  (12  U.S.C.  1464).  Reorg.  Plan  No.  3 
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of  1947.  12  FR  4981;  3  CPR.  1943-48  Comp.. 
p.  1071.) 

S  578.1    General. 

Except  as  otherwise  provided  In  this 
Subchapter  or  by  specific  Board 
orders,  or  exc«pt  to  the  extent  as  may 
be  otherwise  inconsistent  with  this 
Subchapter  or  with  the  Act.  as  deter- 
mined by  the  Board's  Office  of  the 
General  Coimsel.  a  Federal  mutual 
savings  bank  shall  be  subject  to  the 
Rules  and  Regulations  for  the  Federal 
Savings  and  Loan  System  (Part  541  et 
seg.  of  this  Chapter)  and  to  the  Rules 
and  Regulations  for  Insurance  of  Ac- 
coimts  (Part  561  et  seg.  of  this  Chap- 
ter). Just  as  if  it  were  a  Federal  savings 
and  loan  association.  The  trustees  of 
each  mutual  savings  bank  shall  be  sub- 
ject to  all  of  the  above  rules  and  regu- 
lations that  pertain  to  directors  of 
Federal  savings  and  loan  associations 
Just  as  if  they  were  directors. 

As  a  member  of  a  Federal  Home 
Loan  Bank,  a  Federal  mutual  savings 
bank  shall  also  be  subject  to  the  Regu- 
lations for  the  Federal  Home  Loan 
Bank  System  (Part  521  et  seg.  of  this 
Chapter). 

5  578.2    InvestAients  and  activities. 

To  the  extent  authorized  by  Board 
rules,  regulations,  or  orders,  a  Federal 
mutual  savings  bank  will  be  permitted 
to  continue  to  carry  on  any  activities  it 
was  engaged  in  on  December  31.  1977. 
as  a  State-chartered  savings  bank,  and 
to  retain  or  make  any  investment  of  a 
type  it  held- on  that  date,  except  that 
its  equity,  corporate  bond,  and  con- 
sumer loan  investments  will  not  be 
permitted  to  exceed  the  average  ratio 
of  "uch  investments  to  total  assets  for 
the  five-year  period  Immediately  pre- 
ceding the  filing  of  the  conversion  ap- 
plication. 

§  '178.3    Branch  offices  and  other  facilities. 

(a)  Federal  mutual  savings  banks 
will  be  permitted  to  establish  branch 
offices  and  other  facilities  only  in  ac- 
cordance with  the  limitations  of  State 
law,  except  that  (1)  such  banks  shall 
be  exempt  from  any  numberical  limi- 
tations of  State  law  on  the  establish- 
ment of  such  offices  and  other  facili- 
ties, and  (2)  the  Board  may,  in  any 
case,  authorize  such  banks  to  establish 
branch  offices  and  other  facilities  in 
their  own  Standard  Metropolitan  Sta- 
tistical Area,  county,  or  within  35 
miles  of  their  home  office,  but  only  if 
any  such  office  or  facility  also  will  be 
located  within  the  bank's  State  of  do- 
micile. 

(b)  Subject  to  the  restrictions  In 
paragraph  (a)  above,  applications  for 
branch  offices  and  other  facilities  and 
the  operation  of  such  shall  be  subject 
to  the  rules  and  regulations  which 
apply  to  applications  for  such  branch 
offices  and  other  facilities  by  Federal 
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savings  and  loan  associations,  and  to 
any  rules  and  regulations  which  apply 
to  the  operation  of  branch  offices  and 
other  facilities  by  such  associations. 

S  578.4    Applicability  of  State  laws  and  reg- 
ulations. 

Mutual  savings  banks  permitted  to 
convert  to  Federal  charter  will  be  sub- 
ject, as  enforced  and  supervised  by  the 
Board,  to  the  requirements  of  State 
law  (including  any  regulations  promul- 
gated thereunder  and  any  sanction  for 
the  violation  of  any  such  law  or  regu- 
lation) in  effect  at  the  time  of  conver- 
sion, pertaining  to  discrimination  in 
the  extension  of  home  mortgage  loans 
or  adjustment  In  terms  of  mortgage  in- 
struments based  on  neighborhood  or 
geographical  area,  or  to  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1601 
et  seg.),  if  the  Board  determines  that 
the  State  law  imposes  more  stringent 
requirements  than  Federal  law  and 
regtilations. 

Appucatioii  for  a  Federal  Mutual  Savincs 
Baitk  Chapter 


Date 


To:  Federal  Home  Loan  Bank  Board.  Wash- 
ington, D.C. 
The   undersigned   hereby   applied   for   a 
Federal  Mutual  savings  bank  charter  to  be 
issued  with  the  full  corporate  title  of 
or  such  other  name  as  the  Bank  board  may 
deem  appropriate,  to  be  located  at 
and  in  support  of  which  the  applicant  states 
and  represents  that: 

(1)  It  will  pay  the  cost  of  all  examinations 
ordered  by  the  Bank  Board,  including  any 
required  eligibility  examination,  audits,  ap- 
praisals, and  character-credit-financl&l  re- 
ports, whether  or  not  it  withdraws  the  ap- 
plication, or  whether  or  not  the  application 
is  approved; 

(2)  It  will  permit  the  Bank  Board  to  have 
access  to  any  Information  or  report  with  re- 
sttect  to  any  examination  made  by  any  regu- 
latory authorities  and  will  furnish  any  addi- 
tional information  with  respect  thereto  as 
the  Bank  Board  may  require,  and  will  fur- 
nish such  additional  information  with  re- 
spect to  its  operations  as  requested  by  the 
Bank  Board;  and 

(3)  All  of  the  information  submitted  in 
support  of  this  application,  and  which  is  at- 
tained hereto,  is  in  all  respects  accurate  and 
consistent  with  the  facts. 


(Applicant) 


(Street) 


(City  and  SUte) 


By 


(President) 


Attest:  [SEALl 


{Secretary.) 

iHSTRUCnOICS 

(1)  Applicant's  proposed   corporate  title 
following  Issuance  of  a  Federal  charter  shall 
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include  the  words  "Feder&l  mutual  savings 
bank",  or  a  suitable  abbreviation  thereof. 

(2)  Attached  to  this  amplication  shall  be: 

(a)  A  copy  of  a  resolution,  duly  certified 
by  the  applicant's  secretary,  of  the  appli- 
cant's board  of  tnostees.  managers,  or  direc- 
tors, authorizing  the  execution  of  the  appli- 
cation and  its  submission,  along  with  all  re- 
quired supporting  information,  to  the  Bank 
Board.  In  the  case  of  corporator  savings 
banlu,  evidence  of  action  of  the  corporators 
authorizing  this  application  shall  also  be  at- 
tached. 

(b)  All  of  the  information  required  by  the 
Bank  Board's  "Outline  of  Information  to  t>e 
Submitted  in  Support  of  an  Application  for 
Issuance  of  a  Federal  Mutual  Savings  Bank 
Charter". 

(3)  Pour  copies  of  this  application,  proper- 
ly executed,  aiKl  of  all  required  supporting 
information,  shall  be  filed  with  the  appro- 
priate F^eral  Home  Loan  Bank. 

Notice  or  Filing  or  Applicatio?!  poh  a 
Federal  Mutual  Savinos  Bark  Chapter 

This  is  to  inform  the  public  that  under 
$567.1  of  the  Rules  and  Regulations  for 
Federal   Mutual  Savings  Banks.  (fill 

In  the  name  of  applicant),  of (street 

address).  (city),  (state),  has 

filed  an  application  for  a  Federal  mutual 
savings  bank  charter. 

Any  person  may  file  a  written  communica- 
tion in  favor  or  protest  of  the  application. 
Communications  may  be  t>ased  on  but  are 
not  limited  to  a  discussion  of  local  communi- 
ty credit  needs.  Four  copies  must  be  submit- 
ted to  the  Supervisory  Agent,  located  at  the 
Federal  Home  Loan  Bank  of  (city), 

(address),  (state),  by 

(insert  appropriate  date).  An  additional  20 
days  to  submit  comments  may  be  obtained 
by  filing  a  written  request  with  the  Supervi- 
sory Agent  by  (same  date  as  atx)ve). 
The  application  and  all  communications  so 
filed  will  be  available  for  inspection  by  any 
person  at  the  Federal  Home  Loan  Bank  of 
(city),  unless  application  informa- 
tion is  excepted  by  law  from  public  disclo- 
sure. 

Federal  Horn  Loaii  Bahk  Board, 
Washiiktoii,  D.C. 

outume  of  imformation  to  be  submitted  in 
support  of  an  application  for  issuance 
of  a  federal  mutual  savinos  bank  charter 

Applications  for  Issuance  of  a  Federal 
mutal  savings  bank  charter,  in  the  form  of 
FHLBB  ,  shall  be  supported  by  the  infor- 
mation outlined  below  and,  when  complet- 
ed, four  copies  of  all  of  the  required  materi- 
al shall  be  filed  with  the  Supervisory  Agent 
at  the  Federal  Home  Loan  Bank  of  the  Dis- 
trict wherein  the  applicant  mutual  savings 
bank  is  located. 

All  of  the  information  should  be  bound, 
and  organized  and  lat>eled  in  the  same 
manner  as  the  outline.  Copies  of  documents 
making  up  Exhibits  A.  FI.  and  F2,  shall  be 
duly  certified  as  true  by  the  applicant's  Sec- 
retary. 

The  application  form,  aiul  all  information 
submitted  in  support  thereof  will  be  availa- 
ble for  public  inspectimi.  uiUess  a  request  is 
received  and  granted  for  confidential  treat- 
ment of  any  information  excepted  by  law 
from  public  disclosure. 

EXHUIT  A 

Applicant  shall  submit,  as  applicable, 
copies  of  Its: 


PtOPOSEO  RULES 

(1)  Charter  or  articles  of  incorporation, 
and  bylaws  or  constitution,  together  with 
any  outstanding  amendments  thereof: 

(2)  Savings  and  demand  account  forms  of 
all  types,  and  of  any  such  forms  which  the 
applicant  proposes  to  issue  following  conver- 
sion to  Federal  charter, 

(3)  Proposed  raeml>ership  (if  not  con- 
tained in  such  fonaa  above),  and  proxy 
forms: 

(4)  Borrower  security  forms  of  all  types: 

(5)  Latest  State  examination  report  to- 
gether with  copies  of  all  the  State  supervi- 
sor's correspondence  in  reference  thereto; 

(6)  Latest  examination  report  of  the  Fed- 
eral Deposit  Insurance  Corporation  togeth- 
er with  copies  of  all  correspondence  from 
such  Ck>rporatk>n  In  reference  thereto; 

(7)  Financial  reports  filed  within  the  past 
year  with  State  and  Federal  regulatory  au- 
thorities; 

(8)  Latest  audit  report  by  Independent 
public  accountants;  and 

(9)  Latest  published  financial  report. 

Exhibit  B 

Applicant  shall  supply  a  list  of  the  ad- 
dresses of  all  of  its  branch  offices  and  other 
facilities. 

Exhibit  C 

A  confidential  biographical  and  financial 
report,  in  the  form  of  FHLBB  Form  139, 
Rev.  March  1977,  shall  be  submitted  for 
each  member  of  the  applicant's  governing 
board,  le.,t>oard  of  trustees,  managers,  or  di- 
rectors, and  for  each  of  its  senior  managing 
officers. 

Exhibit  O 

Applicant  shall  submit  copies  of  all  State 
laws  and  regulations  which  pertain  to  dis- 
crimination in  the  extension  of  home  mort- 
gage instruments  based  on  neighborhood  or 
geographical  area,  or  which  pertain  to  the 
Consumer  Credit  Protection  Act  (15  U.S.C, 
1601  etaeq.). 

ExHurrE 

Applicant  shall  submit  a  copy  of  Its  latest 
Community  Reinvestment  Act  Statement, 
amended  as  may  be  necessary  to  comply 
with  this  paragraph.  Those  applicants  who 
have  not  been  required  to  prepare  such  a 
statement  should  prepare  one  in  a  form  con- 
sistent with  {  5S3e.4  of  the  Rules  and  Regu- 
lations for  Insurance  of  Accounts  (12  CFR 
S63e.4).  All  applicants  should  ensure  that 
the  statements  they  submit  clearly  show 
their  specific  intention  and  commitment  to 
be  home-financing  institutions,  and  they 
should  verify  that  the  statements  have  been 
adopted  by  their  governing  t>oards.  Also,  as 
part  of  this  Exhibit,  applicants  should  indi- 
cate how  their  ratio  of  home-financing  in- 
vestments to  total  assests  compares  with 
such  ratio  of  other  thrift  institutions  in  the 
community  or  communities  within  which 
they  operate,  should  comment  on  the  char- 
acter oi  the  local  home-financing  markeUs), 
and  should  describe  titeir  loan  underwriting 
standards. 

Exhibit  P 

Applicant  shall  specifically  set  forth:  1. 
Those  activities  that  it  was  engaged  in  on 
December  Jl.  1977.  the  types  of  Investments 
it  held  on  that  date,  and  the  statutory  and/ 
or  regulatory  basis  for  each  of  such,  and 
shall  indicate  which  of  such  activities  and 
types  oi   investments  that  tt  proposes  to 


engage  in  and  to  make  following  conversion 
to  Federal  charter.  In  this  connection  appli- 
cant should  document  the  extent  to  which 
it  was  engaged  in  such  activities  on  Decem- 
ber 31.  1977.  and/or  the  amount  of  such  in- 
vestments it  held  on  that  date.  Any  activi- 
ties or  Investments  not  specifically  author- 
ized by  applicalile  Bank  Board  regulations, 
rules,  or  orders,  may  not  be  continued  or 
held  following  conversion  to  Federal 
charter. 

2.  Its  average  ratio  of  equity,  corporate 
bond,  and  consumer  loan  Investments  to  its 
total  assets  for  the  five-year  period  immedi- 
ately preceding  the  filing  of  the  application. 
In  this  connection  the  applicant  should  doc- 
ument how  tt  computed  the  ratio,  and 
should  supply  copies  of  the  applicable  parts 
of  its  financial  reports  from  which  the  fig- 
ures making  up  the  ratio  were  taken. 

Exhibit  O 

Applicant  shall  set  forth  the  manner  in 
which  it  proposes  to  provide  for  depositor 
and  borrower  voting  privileges  consistent 
with  the  prescribed  Federal  mutual  savings 
bank  charter  form  (12  CFR  577.1),  or  meet- 
ing at  least  those  minimum  requirements 
set  forth  in  12  CFR  576.4(aK2).  In  thexase 
of  the  latter,  the  applicant  shall  provide  in- 
fonnation  showing  how  broadly  based  and 
representative  of  the  community  or  commu- 
nities in  which  tt  operates  is  its  governing 
t>oard,  t.e,  lx>ard  of  trustees,  managers  or  di- 
rectors. 

Exrtbtt  H 

Applicant  shall  set  forth  any  require- 
ments of  State  law  applicable  to  its  pro- 
posed conversion  to  Federal  charter,  and 
shall  indicate  what  steps  it  has  taken  to 
comply  with  such  requirements.  Applicant 
shall  also  indicate  what  effect.  If  any,  its 
conversion  to  Federal  charter  will  have 
upon  creditor,  borrower,  or  accountable 
rights. 

Evidence  of  any  State  action  on  appli- 
cant's proposal  to  convert  to  Federal 
charter  shall  be  stibmitted.  A  Federal 
charter  will  not  be  issued  if  such  action 
would  be  in  contravention  of  State  law. 

(Section  5.  48  Stat.  132.  as  amended,  (12 
use.  1464).  Reorg.  Plan  No.  3  of  1947,  12 
PR  4981;  3  CFR,  1943-48  Comp..  p.  107L) 

By  the  Federal  Home  Loan  Bank 
Board. 

J.  J.  Pinw, 
Secretary. 
[PR  Doc.  79-7742  Piled  3- 13-79:  8:45  am] 


[7535-01-M] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

(12  Cnt  Part*  740,  7451 

AOVEITISEMENT  OF  INSURED  STATIC;  ClAKI- 
FKATION  AMO  DCfWITIOM  OF  ACCOUNT 
INSUKANCC  COVERAGE 

Pf  p»»sd  RuUwkiitf 

AGENCY:  NaUonal  Credit  Union  Ad- 
ministration. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  Parts  740  and  745  of  the  NCUA 
Rules  and  Regrulatlons  to  state  that 
Federally  Insured  credit  unions  need 
not  display  the  official  "Advertise- 
ment of  Insured  States"  sign,  or  malce 
available  a  brochure  of  questions  and 
answers  on  insurance  of  member  share 
accounts  or  deposits  at  locations 
where  members  conduct  business  with 
the  credit  union  through  the  use  of 
shared  or  unshared  automated  teller 
machines  or  point  of  sale  terminals. 

DATES:  Comments  must  be  received 
on  or  before  May  7.  1979, 

ADDRESS:  Send  comments  to  Robert 
S.  Monheit.  Senior  Attorney,  Office  of 
General  Counsel,  National  Credit 
Union  Administration.  Room  4202. 
2025  M  Street,  NW..  Washington.  D.C. 
20456. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Layne  L.  Bumgardner.  Office  of  Ex- 
amination and  Insurance,  at  the 
above  address.  Telephone:  (202)  254- 
8760. 

SUPPLEMENTAL  INFORMATION: 
The  National  Credit  Union  Adminis- 
tration has  required  display  of  the  of- 
ficial sign  for  all  insured  credit  unions 
at  l(x»tion8  where  members  obtained 
credit  union  service  through  the  use  of 
automated  teller  machines  and/or 
point  of  sale  terminals.  This  require- 
ment was  imposed  because  of  the  lan- 
guage in  Section  740.3(a)  of  the  NCUA 
Rules  and  Regulations.  "Elach  insured 
credit  union  shall  continuously  display 
an  official  sign  as  hereinafter  pre- 
scribed at  each  station  or  window 
where  insured  shares  or  deposits  are 
usually  and  normally  received  in  its 
principal  place  of  btisiness  and  in  all 
its  branches." 

Section  740.3(c)  of  the  NCUA  Rules 
and  Regulations  also  specifically  im- 
posed additional  requirements  con- 
cerning identification  of  insured  and 
uninsured  financial  institutions  in 
service  centers  or  branches. 

After  conducting  a  number  of  pilot 
programs,  the  Administration  believes 
that  the  advertising  requirement  for 
display  of  an  official  insurance  sign 
should  not  apply  to  automated  teller 
machines  or  point  of  sale  terminals, 
because  of  the  confusion  caused  in  sit- 
uations where  several  insured  institu- 
tions share  equipment,  and  each  is  In- 
sured by  several  different  State  and 
Federal  agencies.  Furthermore,  the 
Administration  finds  no  need  to  re- 
quire display  of  the  official  sign  in 
proprietary  automated  teller  machine 
and  point  of  sale  terminal  operations. 

Section  745.13  of  the  NCUA  Rules 
and  Regulations  requires  that  a  bro- 
chure of  questions  and  answers  on  in- 
surance of  deposits  be  made  available 
at  each  teller's  station  or  window  to 
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credit  union  members  whose  accounts 
are  Insured  by  the  National  Credit 
Union  Share  Insurance  Fimd.  For  the 
same  reasons  expressed  concerning  re- 
quiring display  of  the  official  sign,  the 
Administration  believes  this  require- 
ment should  be  eliminated. 

Lawrence  Connel, 
Administrator. 

March  7. 1979. 

Authority:  Sec.  120.  73  SUt  635  (12 
U.S.C.  1766)  and  Sec.  209,  84  Stat.  1104  (12 
UJ3.C.  1789), 

Accordingly,  it  is  proposed  that  12 
CFR  740  be  amended  by  adding  the 
following  paragraph  after  the  end  of 
S  740.3(d): 

9740.3  Mandatory  requirements  with 
regard  to  the  ofHcisI  sign  and  its  dis- 
play. 


(e)  Automated  teller  machine  and 
point  of  sale  terminal  exception.  For 
purposes  of  this  section  the  terms 
"branch."  "station,"  "teller  station." 
and  "w^indow"  do  not  Include  automat- 
ed teller  machines  or  point  of  sale  ter- 
minals. 

And  it  is  proposed  that  12  CFR  745 
be  amended  by  adding  the  following 
sentence  at  the  end  of  5  745.13: 

(745.13    Notification  of  depositors/share- 
holders. 

*  •  •  For  purposes  of  this  section  the 
terms  "teller  station"  and  "window" 
do  not  include  automated  teller  ma- 
chines or  point  of  sale  terminals. 

[PR  Doc.  79-7752  FUed  3-13-79;  8:45  ami 


[8025-01-Ml 

SMAU  BUSINESS  ADMINISTRATION 

(13  CFR  Port  1211 

SMAU  BUSINESS  SIZE  STANDARDS 

PropoMd  Ruto  To  EstoMhli  •  Six*  Stondord  for 
a  Small  Co«l  Mining  Firm  fof  fvrpott  sf 
Sm«ll  BusinMt  S«t-A*id«  L*at«t  en  fedfol 
C««l  Lond 

AGENCY:  Small  Business  Administra- 
tion. 

ACTION:  Proposed  rtile. 

SUMMARY:  On  December  8,  1978,  the 
SBA  published  in  the  Federal  Regis- 
ter (43  FR  57611)  an  advance  notice  of 
proposed  rulemalcing  to  determine  the 
maximum  allowable  firm  size  for  bid- 
ders to  be  eligible  as  small  businesses 
for  set-asides  of  Government-owned 
land  containing  coal.  The  notice  in- 
cluded an  extensive  description  of  the 
coal  mining  industry,  considerations 
for  making  a  size  standard,  and  a  pro- 
posal of  from  50  to  250  employees  per 
firm  as  the  range  from  within  which  a 
size  standard  might  be  chosen.  This 
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present  action  is  intended  to  indicate  a 
specific  proposed  size  standard  of  250 
employees  and  to  solicit  any  further 
public  comment. 

DATE:  All  comments  must  be  re<»ived 
on  or  before  April  13,  1979. 

ADDRESS:  Send  all  comments  to: 

Kaleel  C.  Skeirilc  Director,  Size 
Sttmdards  Division.  Small  Business 
Administration.  1441  L  Street.  NW.. 
Washington.  D.C.  20416. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harvey  D.  Bronstein.  (202)  653-6373. 

SUPPLEMENTARY  INFORMATION: 
The  advance  notice  of  proposed  rule- 
making (December  8.  1978)  stimulated 
little  public  response.  The  Agency  re- 
ceived only  one  comment,  and  it  sug- 
gested 1  million  tons  of  coal  output 
per  year  rather  than  numl>er  of  em- 
ployees as  a  size  standard.  We  believe 
that  the  employee  measure  of  firm 
size  is  preferable  t>ecause  it  can  ac- 
count for  all  activities  of  a  firm,  not 
Just  its  coal  production. 

The  Agency's  concern  in  establishing 
this  size  standard  is  to  make  it  low 
enough  so  that  it  excludes  large  firms, 
yet  high  enough  so  that  the  firms  des- 
ignated as  small  are  capable  of  mining 
a  sizeable  tract  of  land.  For  this 
reason  and  the  reasons  described  in 
our  December  8.  1978,  submission  to 
the  Federal  Register,  we  propose  a 
small  business  size  standard  of  250  em- 
ployees for  firms  to  be  eligible  to  bid 
for  leases  on  set-asides  of  Government 
land. 

Accordingly,  pursuant  to  authority 
contained  in  section  5(bK6)  of  the 
Small  Business  Act.  as  amended,  15 
U.S.C.  634  et  seq..  Section  3  of  Part 
121.  Chapter  I  of  Title  13,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  by  changing  the  title  of  Sec- 
tion 121.3-9  and  adding  a  new  para- 
graph (d)  as  follows: 

9  121,3-9    Definition  of  small  business  for 
sales  or  lease  of  Government  property. 


(d)  Any  firm  bidding  to  lease  Gov- 
ernment land  for  purposes  of  coal 
mining  is  classified  as  small  if: 

(i)  It  is  independently  owned  and  op- 
erated: 

(ii)  It  is  not  dominant  in  its  field  of 
operation; 

(ill)  Together  with  its  affiliates,  its 
numl>er  of  employees  does  not  exceed 
250  persons  during  any  pay  period  for 
the  last  12  months:  and 

(iv)  Any  transfer  of  the  lease  from 
the  holder  of  the  original  set-aside 
must  be  to  another  small  business 
within  the  meaning  of  this  paragraph. 
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Dated:  March  7. 1979. 

A.  Vernow  Weaver. 
Administrator. 

IFR  Doc.  79-7737  Filed  3-13-79.  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

jUCFR  PeH440| 

HEARING  AID  INDUSTRY 

Tro^a  R*9ul«tion  Iwl* 

AGENCY:  Federal  Trade  Commi.s.sion. 

ACTION:  Reopening  the  post-record 
comment  period. 

SUMMARY:  On  March  6,  1979  the 
Federal  Trade  Commission  voted  to 
reopen  for  fifteen  days  the  period 
during  which  comments  concerning 
the  Staff  Report  and  the  Report  of 
the  Presiding  Officer  on  the  Hearing 
Aid  Industry  may  be  filed.  Post -record 
comments  will,  therefore,  be  accepted 
for  the  public  record  if  received  within 
fifteen  days  after  the  date  of  publica- 
tion of  thi.s  notice;  that  is.  on  or  before 
March  29.  1979. 

DATEIS:  Comments  on  or  before 
March  29.  1979. 

ADDRESSES:  Comments  should  be 
■ent  to:  Se<-retary.  Federal  Trade  Com- 
mission. Sixth  Street  and  Pennsylva- 
nia Avenue  NW.,  Washington.  D.C. 
20580. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  Skiles.  202-724-1511,  Deputy 
A.s.si.stant  Director  for  Food  and 
Drug  Advertising.  Federal  Trade 
CommLssion/PF.  Washington.  DC. 
20580.  or  Robert  L.  Patterson.  202- 
724-1497.  Attorney.  Division  of  Food 
and  Drug  AdverlisinK.  Federal  Trade 
Commi-ssion/PF.  Washington.  D.C. 
20580. 

SUPPLEMENTARY  INFORMATION: 
On  November  20.  1978  the  Director  of 
the  Bureau  of  Consumer  Protection 
published  a  notice  of  the  issuance  of 
the  Staff  Report  on  the  Hearing  Aid 
Industry  in  the  Federal  Register,  at 
43  FR  54103.  Pursuant  to  §  1.13(h)  of 
the  Commi.ssions  rules  of  practice,  the 
issuance  of  this  repon  commenced  the 
final  sixty-day  period  within  which 
comments  on  both  the  Staff  Report 
and  the  Report  of  the  Presiding  Offi- 
cer (see  42  FR  43867.  August  31.  1977) 
could  l>e  filed.  Therefore,  the  notice 
Indicated  that  public  comments  would 
be  accepted  if  received  on  or  before 
January  19.  1979. 

In  response  to  two  requests  for  ex- 
tensions of  the  lime  within  which  to 
file  post-record  comments,  on  Decem- 
ber 28.  1978  the  Comini.-..sion  ^-x'-.-nded 
the  comment  perKvl  b>  ihiriv  days. 
through  February  19.  197t>.  Inadvert- 
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ently,  a  notice  to  this  effect  was  not 
published  in  the  Fxoerai.  Register.  It 
is  consequently  possible  that  some  in- 
terested persons  may  not  have  been 
aware  that  the  comment  period  had 
been  extended.  In  order  to  insure  that 
all  interested  persons  have  an  ade- 
quate opportunity  to  present  their 
comments  on  the  Staff  Report  and  the 
Report  of  the  Pre.sidini;  Officer,  the 
Commi.s.sion  has  determined  thai  the 
post -record  comment  perij»d  should  be 
reopened  for  an  additional  fifteen 
days.  Therefore,  comments  on  these 
reports  win  now  be  accepted  if  re- 
ceived on  or  before  march  29.  1979. 
Comments  should  be  Identified  as 
"Comments  on  Staff  and  Presiding  Of- 
ficer Reports,  Hearing  Aid  Industry 
TRR."  and  addressed  to  the  Secretary. 
Federal  Trade  Commission.  Sixth 
Street  and  Pennsylvania  Avenue  NW.. 
Washington.  D.C.  20580.  When  feasi- 
ble, five  copies  should  be  submitted. 

The  following  documents  can  be  re- 
quested from  the  Commission:  The 
Report  of  the  Presiding  Officer;  the 
Rule  recommended  by  the  Staff,  to- 
gether with  a  brief  .summary  of  the 
Staff  Report:  and  the  Staff  Repwrt.  to- 
gether with  Appendices  A  through  F 
thereto.  Requests  for  copies  of  these 
documents  should  be  sent  to  the  Dis- 
tribution Branch.  Room  720.  Federal 
Trade  Commission /SSD.  Sixth  Street 
and  Pennsylvania  Avenue  NW..  Wash- 
ington, D.C.  20580. 

The  Commission  cautions  all  con- 
cerned that  the  Staff  Report  has  not 
been  reviewed  or  adopted  by  the  Com- 
mission, and  that  its  publication 
should  not  be  Interpreted  as  reflecting 
the  present  views  of  the  Commission, 
or  of  any  Individual  member  thereof. 

By  direction  of  the  Commission. 

Carol  M.  Thomas. 
Secretary. 

IFR  Doc.  7»-773»  PUed  >-l»-79:  t:i5  ami 

[7710-11-Ml 

POSTAi  SERVICE 
09aRP«H  nil 

POSTACf  MCTftS  AND  KHFTIR  STAMPS 

CoMpulcriiad  R*m«*«  Patlog*  M»t«r  R«*«Hiaf 
Sytt*«ii 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
permit  the  user  of  a  specially  equipped 
postage  meter  to  reset  the  meter  at  his 
place  of  business,  thereby  eliminating 
the  need  for  the  meter  user  to  take  his 
meter  to  the  licensing  post  office  to 
have  additional  postage  set  in  it.  This 
would  re.sull  in  greater  customer  con- 
V(  nience  and  poasibly  encourage  in- 
creased lise  of  CKKtage  meters. 


DATE:  Comments  must  be  received  on 
or  before  March  26,  1979. 

ADDRESS:  Written  comments  should 
be  directed  to  the  Director,  Office  of 
Mail  Classification,  Rates  and  Classifi- 
cation Department,  U.S.  Postal  Serv- 
ice, Room  1610,  475  LEnfant  Plaza 
SW,  Washington,  D.C.  20260.  Copies 
of  all  written  comments  received  will 
be  available  for  public  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  in  the 
Office  of  Mail  Classification,  Room 
1810,  475  L  Enfant  Plaza.  SW,  Wash- 
ington. D.C.  20260. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  F.  E.  Gardner.  (202)  245-4529. 

SUPPLEMENTARY  INFORMATION: 
On  December  12,  1978  the  Postal  Serv- 
ice issued  the  following  press  release 
explaining  the  proposed  Computerized 
Remote  .Postage  Meter  Resetting 
System: 

U,S.  Postal  Scrvice  IirrBooocES  Com- 
puterized Postage  Meter  Resetttnc 

Washington,  DC.  December  12— 
The  V£.  Postal  Ser\ice  and  Pitney 
Bowes  today  unveiled  a  new  system 
which  enables  companies  to  reset  their 
postage  meters  by  a  telephone-to-com- 
puter link-up. 

Pitney  Bowes  calls  the  new  system, 
which  It  developed,  the  Remote  Meter 
Resetting  System.  It  will  be  Intro- 
duced in  early  1979. 

Customers  wiU  be  able  to  reset  post- 
age meters  In  their  own  offices  by 
means  of  a  telephone  call  to  a  comput- 
er center,  eliminating  trips  to  the  post 
office  for  meter  resetting.  Funds  for 
resetting  additional  postage  are  prede- 
posited  In  a  trustee  bank  account. 

Postmaster  General  William  P. 
Bolger  .said  that  computerized  meter 
resetting  systems  offer  distinct  t)ene- 
flta  for  the  postal  customer  and  the 
Postal  Service. 

"This  computerized  meter  resetting 
system  will  provide  added  convenience 
to  the  mailer,  who  no  longer  will  have 
to  take  his  meter  to  the  post  office  pe- 
riodically for  resetting.  It  will  allow 
the  Postal  Service  to  reduce  Its  cost  as- 
sociated with  meter  setting,"  Mr. 
Bolger  said. 

The  system  Is  expected  to  accelerate 
the  collection  of  payments  for  meter 
postage.  In  1977.  (6.1  billion  of  Postal 
Serv  ice  revenue  vas  collected  through 
pokstage  meter  settings. 

Pitney  Bowes  said  its  RMRS  s>-stem 
represents  the  most  dramatic  break- 
through In  postage  meter  technology 
since  It  pioneered  the  metered  mail 
system  in  1920. 

"Postal  Service  approval  was  grant- 
ed on  the  tiasis  of  two  years  of  field 
tests  at  customer  sites,  laboratory 
analysis  of  the  RMRS  meter,  aiul  a 


review  of  our  funds-transfer  proce- 
dures." Fred  T.  Allen,  chairman  and 
president  of  the  business  systems  and 
equipment  company,  said.  He  ex- 
plained that  before  postage  meters  are 
approved  by  the  Postal  Service,  they 
must  meet  stringent  requirements  for 
reliability  and  fool-proof  operation  to 
protect  postal  revenues. 

"The  RMRS  system  represents  the 
first  successful  attempt  to  link  the  fa- 
miliar postage  meter  with  computer 
technology,"  Mr.  Allen  said. 

To  reset  a  meter  under  the  RMRS 
system,  the  meter  user  telephones  the 
Pitney  Bowes  computer  center  and 
enters  the  required  code  Information 
as  requested  by  a  voice  response  acti- 
vated by  the  computer.  If  the  data  is 
accurate  and  acceptable,  the  user  is 
then  issued  a  unique  resetting  number 
which  activates  a  special  unlocking 
mechanism  and  permits  crediting  of 
the  meter  with  a  specified  amount  of 
postage. 

Postage  continues  to  be  paid  to  the 
Postal  Service  as  it  has  in  the  past. 
fVnds  deposited  by  customers  in  the 
trustee  accounts  will  be  transferred  to 
the  Postal  Service  Federal  Reserve  ac- 
count on  a  daily  basis  to  cover  meter 
resettings.  Postage  meters  for  the  new 
system  have  been  designed  for  single 
and  multiple  increments  of  $200  and 
$2,000. 

Pitney  Bowes  plans  to  Introduce  its 
RMRt:  system  in  other  countries  when 
post  office  approvals  are  obtained  and 
the  necessary  equipment  manufac- 
tured. A  field  test  of  the  system  is 
being  planned  for  1979  In  the  United 
Kingdom. 


Because  of  the  wide  and  favorable 
publicity  given  this  release,  and  the 
desire  to  put  the  new  system  into  oper- 
ation as  soon  as  possible,  the  Postal 
Service  is  publishing  the  following  im- 
plementing regulations  with  a  period 
for  public  comment  shorter  than  Is 
usually  provided.  However,  comments 
received  after  the  comment  deadline 
or  after  the  expected  adoption  of  the 
final  rules  will  l>e  considered  and  acted 
upon  as  appropriate  in  any  future  revi- 
sions of  the  rules. 

Although  exempt  from  the  require- 
ments of  the  Administrative  Proce- 
dure Act  (5  use  553(b).  (O)  regarding 
proposed  rulemaking  by  39  USC 
410(a).  the  Postal  Service  Invites 
public  comments  on  the  following  pro- 
posed amendments  of  the  Postal  Serv- 
ice Manual: 

Part  144— Postage  Meters  and  Meter 
Stamps 

i.  In  144.3  add  new  .39  reading  as 
follows: 


PROPOSED  RULES 

144.3    Setting  Meters 


.39  COMPUTERIZED  REMOTE 
POSTAGE  METERS  RESETTING. 

The  computerized  remote  postage 
meter  resetting  system  permits  the 
users  of  certain  postage  meters  with 
specially  designed  locking  mechanisms 
to  have  such  meters  electronically 
reset  at  their  places  of  business.  The 
system  employs  a  postage  meter 
equipped  with  a  resetting  mechanism 
which  contaixis  a  lock  that  operates 
with  unique  one-time  use  combina- 
tions. The  customer  obtains  the  cor- 
rect combination  from  the  manufac- 
turer's data  center,  keys  It  Into  the 
lock,  and  then  is  able  to  add  an 
amount  of  postage  to  the  meter  after 
he  has  made  an  advance  deposit  for 
the  payment  of  postage  at  a  designat- 
ed trustee  bank.  To  obtain  the  combi- 
nation, the  customer  communicates 
with  the  manufacturer's  data  center 
and  provides  identifying  data  and 
meter  register  readings.  The  data 
center  verifies  the  data  and  checks  the 
status  of  the  customer's  advance  de- 
posit account  balance  at  a  trustee 
bank,  before  providing  the  customer 
with  the  combination.  The  customer's 
advance  deposit  account  at  the  trustee 
bank  is  charged  following  notification 
of  the  transaction  by  the  manufactur- 
er. The  bank  wires  payment  for  the 
postage  to  the  Postal  Service  Federal 
Reserve  Bank  Account.  The  manufac- 
turer provides  required  information  to 
the  customer  for  each  meter  resetting 
and  is  responsible  for  ensuring  that 
funds  are  transferred  to  the  Postal 
Service's  account  during  the  morning 
of  the  following  banking  day. 

.391    CHECK  IN  PROCEDURES. 

a.  A  customer  shall  not  have  a  meter 
equipped  with  this  electronic  device  In 
his  possession  until  it  has  been 
checked  into  service  by  the  licensing 
post  office.  However,  no  postage  Is  to 
be  set  In  these  meters  by  the  licensing 
post  office.  The  manufacturer  will 
bring  the  meter  to  the  post  office 
where  it  is  to  be  examined  prior  to  de- 
livery to  the  customer  unless  It  Is  ini- 
tially checked  Into  service  in  accord- 
ance with  144.381b. 

b.  When  th';  manufacturer  brings  a 
meter  to  the  licensing  post  office  for 
the  initial  check-In.  the  postal  employ- 
ee shall: 

(1)  Perform  the  physical  Inspection 
In  accordance  with  144.341c; 

(2)  Enter  the  date,  the  ascending 
and  descending  register  readings  and 
control  total  on  a  Form  3610; 

(3)  Not  make  any  adjustments  to  the 
meter  registers.  (Settings  will  be  done 
by  the  customer  using  the  computer- 
provided  combinations);  and 

(4)  Retain  the  Form  3610  in  a  sepa- 
rate section  of  the  file  from  other 
meter  records. 
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,392  VERIFICATION  AND  EXAM- 
INATION, 

a.  Customers  shall  bring  meters  to 
the  licensing  post  office  every  six 
months  for  examination.  The  manu- 
facturer shall  notify  customers  of  the 
dates  on  which  meter  examinations 
are  due.  Combinations  for  resetting 
shall  not  be  provided  by  the  manufac- 
turer if  the  meters  are  not  brought  In 
for  examination  within  two  weeks 
after  the  due  date.  The  manufacturer 
may  call  the  licensing  post  office  to  re- 
quest confirmation  that  a  meter  has 
not  been  submitted  for  examination  as 
required  by  this  section. 

b.  The  manufacturer  shall  send  a 
current  machine  generated  Form  3610 
to  the  licensing  post  office  for  each 
customer  every  six  months  (see 
144.976e).  In  addition  to  the  required 
data,  the  date  of  each  phone  call  re- 
ceived from  the  licensing  post  office 
under  144.392c(3),  as  well  as  the  con- 
trol total  which  was  given  to  the 
postal  clerk  on  that  call  shall  be  re- 
corded and  kept  on  file  by  the  manu- 
facturer to  allow  for  a  cross  check  of 
the  physical  examination  records  of 
the  post  office  with  those  of  the  man- 
ufacturer. 

c.  When  the  customer  brings  a  meter 
Into  the  licensing  post  office  for  the 
six-month  examination,  an  authorized 
postal  employee  shall: 

(1)  Perform  the  physical  Inspection 
in  accordance  with  144.341; 

(2)  Enter  the  date,  the  ascending 
and  descending  register  readings  and 
the  control  total  in  the  post  office 
copy  of  the  Form  3610; 

(3)  Verify  the  control  total  of  the 
meter  by: 

(a)  Telephoning  the  manufacturer's 
data  center  on  the  manufacturer's  toll- 
free  number; 

(b)  Identifying  his  post  office  branch 
or  station  finance  number  and  re- 
questing the  register  total  of  the 
meter,  which  he  shall  Identify  by  its 
serial  number; 

(c)  Entering  the  control  total  given 
by  the  manufacturer's  data  center  on 
the  Form  3610.  below  the  control  total 
which  he  has  taken  in  accordance  with 
144.392c(2).  The  customers  Form 
3602A.  Record  of  Meter  Settings,  will 
also  be  updated  to  show  the  verifica- 
tion. 

d.  If  there  Is  any  difference  between 
the  totals  which  cannot  be  immediate- 
ly resolved,  the  meter  shall  be  checked 
out  of  service  in  accordance  with 
144.352. 

.393  CUSTOMER  ADVANCE  DE- 
POSITS. 

An  advance  deposit  of  funds  cover- 
ing the  desired  postage  Increments 
must  be  on  deposit  In  the  customer's 
account  at  the  trustee  bank  prior  to 
each  resetting  transaction  call.  The 
trustee  bank  shall  notify  the  manufac- 
turer of  the  amounts  received  from 
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each  customer  each  day.  The  manu- 
facturer shall  ensure  that  its  data 
center  computer  will  be  updated  to  re- 
flect each  new  customer  deposit. 

.394    SETTING  AND  PAYMENT. 

For  each  request  for  a  postage  meter 
resetting,  the  customer  shall  provide 
the  manufacturer  with  the  meter 
serial  number,  the  customer  account 
number,  and  the  meter's  ascending 
and  descending  register  readings.  The 
manufacturer  shall  verify  that  the  In- 
formation provided  the  customer  is 
consi-stent  with  its  records,  and  that 
there  are  adequate  funds  in  the  cus- 
tomer's account  to  cover  the  postage 
setting  requested  before  providing  an 
appropriate  lock  combination.  If  the 
customer  desires  additional  pre-deter- 
mined  increments  of  postage,  he  may 
request  and  receive  additional  lock 
combinations,  provided  sufficient 
funds  are  on  deposit.  Immediately  fol- 
•lowing  each  resetting,  the  manufactur- 
er shall  direct  the  trustee  bank  to 
charge  the  customer's  account  for  the 
amount  of  the  postage  reset.  After  the 
compk'tion  of  each  transaction,  the 
manufacturer  shall  promptly  provide 
the  customer  with  a  .statement  of  ac- 
count documenting  the  transaction 
and  the  balance  remaining  in  the  cus- 
tomer's trust  account. 

2.  In  144.9  redesignate  .97  as  .98  and 
add  new  .97  reading  as  follows: 

144.9  Manufacture  and  Distribu- 
tion of  Postage  Meters. 


.97  COMPUTERIZED  REMOTE 
POSTAGE  METER  RESETTING. 

.971  DEPOSIT  WITH  POSTAL 
SERVICE. 

Each  manufacturer  leasing  meters 
equipped  with  computerized  resetting 
equipment  shall  maintain  on  deposit 
an  amount,  to  be  held  in  a  Postal  Serv- 
ice account,  which  represents  the  aver- 
age daily  postage  set  on  these  meters 
during  the  most  recently  concluded 
Postal  Service  accounting  quarter.  The 
amount  of  this  deposit  shall  be  calcu- 
lated by  dividing  the  total  value  of  the 
manufacturer's  computerized  settings 
during  the  last  quarter  by  the  number 
of  Postal  Service  working  days  in  that 
quarter.  The  deposit  shall  be  adjusted 
to  reflect  each  such  calculation  within 
thirty  days  after  the  close  of  each 
Postal  Service  quarter. 

.972    BOND. 

The  manufacturer  shall  provide  an 
indemnity  bond  equal  to  an  average 
day's  computerized  resettings  as  deter- 
mined for  the  calculation  of  the  ad- 
vance deposit  pursuant  to  144.971.  pro- 
vided, however,  that  this  bond  shall 
not  be  less  than  $10,000.  The  purpose 
of  this  bond  is  to  indemnify  the  Postal 
Service  for  loss  of  postal  revenues  re- 
sulting from  erroneous  or  unauthor- 
ized meter  settings. 

.973    REVENUE  PROTECTION. 


PtOPOSEO  RUj.ES 

The  Postal  Service  and  the  manufac- 
turer will  conduct  periodic  assess- 
ments of  the  revenue  protection  fea- 
tures in  the  system.  If  the  results  of 
such  reviews  Indicate  either  a  loss  of 
postal  revenue  or  non-prepayment  of 
postage,  resulting  from  the  use  of  the 
system,  the  manufacturer  shall  take 
appropriate  corrective  measures. 

.974    EQUIPMENT. 

The  postage  meters,  used  in  the 
computerized  resetting  system  must 
conform  to  the  specifications  in  144.92, 
be  tested  In  accordance  with  144.93, 
and  conform  to  the  safeguards,  distri- 
bution, and  maintenance  requirements 
of  144.94,  144.95  and  144.96  so  as  to 
protect  the  Postal  Service  against  loss 
of  revenue  from  fraud,  manipulation, 
misoperation,  or  breakdown. 

.975    OPERATION. 

a.  The  manufacturer  shall  establish 
a  trustee  account  at  a  bank  or  banks 
approved  by  the  Postal  Service  to 
handle  the  deposits  of  customers.  The 
manufacturer  shall  make  arrange- 
ments with  such  banks  under  which 
the  banks  will  inform  the  manufactur- 
er of  the  amounts  of  customer  funds 
received  each  banking  day. 

b.  The  manufacturer  shall  require 
each  customer  to  deposit  and  maintain 
funds  in  his  account  which  are  ade- 
quate to  cover  the  desired  postage  in- 
crement prior  to  each  resetting  trans- 
action call.  The  manufacturer  shall  re- 
quire each  trustee  bank  to  notify  the 
manufacturer  daily  of  the  amounts  re- 
ceived from  each  customer.  The  manu- 
facturer shall  ensure  that  its  data 
center  computer  is  programmed  to  re- 
flect each  customer  deposit. 

c.  The  manufacturer  shall  require 
each  customer  requesting  that  his 
meter  be  reset  to  provide  the  meter 
serial  numt>er,  the  customer  account 
number,  and  the  meter's  ascending 
and  descending  register  readings. 
Before  providing  an  appropriate  lock 
combination,  the  manufacturer  shall 
verify  that  the  information  provided 
by  the  customer  is  consistent  with  its 
records,  and  that  there  are  adequate 
funds  In  the  customer's  account  to  pay 
the  postage  setting  requested.  Immedi- 
ately following  each  such  resetting, 
the  manufacturer  shall  direct  the 
trustee  bank  to  charge  the  customer's 
account  for  the  amount  of  the  postage 
reset.  After  the  completion  of  each 
transaction,  the  manufacturer  shall 
promptly  provide  the  customer  with  a 
statement  of  account  documenting  the 
transaction  and  stating  the  balance  re- 
maining in  the  customer's  account. 

d.  The  manufacturer  shall  make  ap- 
propriate arrangements  with  the 
trustee  banks  for  the  daily  transfer  of 
funds  from  customer  deposit  accounts 
to  the  Postal  Service's  account  in  a 
Federal  Reserve  Bank.  The  manufac- 
turer shall  not  have  access  to  funds  on 
deposit   at   trustee   banks  except   for 


purposes  of  refunding  trust  account 
deposits  to  customers  and  transferring 
payments  for  postage  to  Postal  Service 
accounts. 

e.  The  manufacturer  shall  ensure 
that  each  customer  transaction  is  reg- 
istered as  a  computer  ^try  transfer- 
ring an  appropriate  dollar  amount 
from  the  customer's  deposit  account  to 
a  postal  payment  due  account.  The 
manufacturer  shall  make  a  payment 
from  its  own  funds  to  the  appropriate 
Postal  Service  account  for  each  trans- 
action not  fully  covered  by  an  advance 
deposit  In  the  customer's  account. 

f.  Each  banking  day,  the  manufac- 
turer shall  request  the  trustee  banks 
to  transfer,  by  1000  hours  local  trustee 
bank  time,  amounts  payable  to  the 
Postal  Service  as  a  result  of  the  trans- 
actions during  the  previous  day  to  a 
designated  Postal  Service  account  at  a 
designated  Federal  Reserve  Bank. 

.976    REPORTS. 

The  manufacturer  shall  provide  the 
following  reports.  The  licensing  post 
office,  branch  or  station  shall  be  iden- 
tified in  such  reports  by  finance 
number  and  station  branch  code.  The 
information  that  shall  be  provided  In 
each  report  is  specified  below: 

a.  The  daily  Funds  Transfer  Report 
shall  provide  a  summary  of  the  total 
reset  activity  for  each  business  day.  It 
will  be  used  to  confirm  the  dally  funds 
authorized  for  transfer  from  the  trust- 
ee bank  to  the  designated  Federal  Re- 
serve Bank. 

The  report  shall  Include  the  follow- 
ing Information: 

(1)  The  Identification  of  the  report 
and  the  date  of  the  activity  being  re- 
ported; 

(2)  The  time  the  funds  were  author- 
ized for  transfer;  and. 

(3)  The  amount  of  the  funds  author- 
ized for  transfer  to  the  Postal  Service 
Federal  Reserve  Bank  account. 

b.  The  dally  Detail  Transaction  Log, 
available  to  the  Postal  Service  on  re- 
quest, will  detail  the  total  activity  for 
a  given  business  day,  and  miist  in- 
clude: 

(1)  The  identification  of  the  report 
and  the  date  of  the  activity  being  re- 
ported; 

<2)  The  Identification  of  Individual 
transactions;  Each  entry  must  show 
the  following  Information: 

(a)  The  transaction  number— A  se- 
quential number  which  identifies  each 
item  entered  into  the  traiisaction  log; 

(b)  The  customer's  name; 

(c)  The  meter  serial  number; 

(d)  The  post  office  branch  or  station 
finance  number  and  station/branch 
code; 

(e)  The  control  totals— both  for 
before  and  after  transaction,  the  dif- 
ference being  the  amount  of  the  reset 
Increment;  and, 

(f)  The  transaction  amount— The 
value  of  postage  set  into  each  custom- 


er's meter  for  each  transaction  using 
the  combinatlon(s)  issued. 

(3)  A  report  of  the  meters  checked 
into  and  out  of  service;  and, 

(4)  The  clearing  transaction— This 
total  will  be  the  amount  of  money  au- 
thorized for  transfer  from  the  trustee 
bank  to  the  Postal  Service  for  the 
period  being  reported. 

c.  The  Accounting  Period,  Revenue 
by  Accountable  Post  Office/Meter 
Report  File  shall  be  submitted  at  the 
end  of  each  accounting  period  to  each 
accountable  post  office.  It  shall  in- 
clude post  office  finance  account  num- 
bers, meter  serial  numbers,  customer 
names,  and  the  amount  of  resettings 
that  have  taken  place  for  each  meter 
during  the  accounting  period  being  re- 
ported. Total  postage  set  into  CMR 
meters  during  that  period  for  that 
post  office  shall  also  be  shown  In  the 
report  file. 

d.  The  Commerical  Meter  Resetting 
System  Revenue  Summary  by  Account- 
able Post  Office  Report  File  shall  be 
submitted  to  the  designated  Postal 
Data  Center  at  the  end  of  each  ac- 
counting period.  The  manufacturer 
shall  incorporate  all  resetting  transac- 
tion data  Into  one  accounting  period 
summary  report  file  identifying  the 
revenue  for  each  accountable  post 
office,  by  finance  number. 

e.  A  Form  3610.  Record  of  Postage 
Meter  Settings,  for  each  meter.  This 
report  will  be  forwarded  to  each  li- 
censing post  office  approximately 
three  weeks  prior  to.  and  in  conjunc- 
tion with,  each  meter's  scheduled  six 
month  examination  due  date.  It  will 
serve  in  part  as  notification  to  the  li- 
censing post  office  that  a  physical  ex- 
amination is  due  for  a  given  meter 
within  the  subsequent  three  week 
period  and  will  contain  a  record  of  the 
last  physical  examination  if  any.  It 
will  also  contain  the  same  information 
which  is  kept  by  the  post  office  meter 
clerk  for  all  meters  and  summarizes 
customer  meter  activity  during  the 
quarter. 

.977  INSPECTION  OF  RECORDS 
AND  FACILITIES. 

The  manufacturer  shall  make  its 
facilities  involved  in  the  operation  of 
the  computerized  resetting  system  and 
all  records  concerning  the  operation  of 
the  system  available  for  Inspection  by 
representatives  of  the  Postal  Service 
at  all  reasonable  times. 

3.  Amendments  to  make  the  non- 
computerized meter  resetting  regula- 
tions of  the  Postal  Service  consistent 
with  those  proposed  here  will  be  pub- 
lished at  the  time  of  adoption  of  this 
proposal. 

An  appropriate  amendment  to  39 
CFR  111.3  to  reflect  these  changes  will 
be  published  if  the  proposal  is  adopt- 
ed. 
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(39  U.S.C.  401(2).  404  (aK2),  (4)). 

W.  Allen  Sanders, 
Acting  Deputy 
General  Counsel 
(FR  Doc.  79-7699  Filed  3-9-79;  3:48  pm] 

[6560-01 -M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(40  CFR  Port  86] 

[PRL-1076-5  Docket  No.  OMSAPC- 78-31 

PARTICULATE  REGULATIONS  FOR  LIGHT-DUTY 
DIESEL  VEHICLES 

Public  M«*Hng 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  General  Motors  Corpora- 
tion (GM)  has  asked  for  an  opportuni- 
ty to  make  a  presentation  to  EPA  con- 
cerning a  proposed  concept  for  (944 
FR  6650,  February  1.  1979)  for  light- 
duty  diesel  vehicle  particulate  emis- 
sion control  in  which  a  manufacturer 
would  be  allocated  a  total  allowable 
tonnage  of  particulate  emissions  for 
his  light-duty  diesel  fleet.  EPA  has 
ageed  to  GM's  request  on  the  condi- 
tion that  its  presentation  be  open  to 
the  public  and  be  transcribed  for  in- 
clusion in  the  record  of  the  rulemak- 
ing described  below.  This  notice  an- 
nounces the  time  8ind  place  for  that 
meeting. 

DATE:  Friday.  March  16,  1979. 

ADDRESS:  The  meeting  will  be  held 
In  the  conference  room  of  the  EPA 
Motor  Vehicle  Emissions  Laboratory, 
2565  Plymouth  Road.  Ann  Arbor, 
Michigan.  It  will  start  at  1:00  p.m.  and 
will  last  approximately  two  hours. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Paul  A.  J.  Wilson. 
Regulatory  Management  Staff, 
Office  of  Mobile  Source  Air  Pollu- 
tion Control 

Environmental  Protection  Agency, 
401  M  Street,  SW.. 
Washington.  D.C.  20460. 
Telephone:  202-755-0596. 

SUPPLEMENTARY  INFORMATION: 
On  February  1,  1979.  EPA  published  a 
notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register 
{44FR  6650)  which  proposed  standards 
for  particulate  emissions  from  diesel- 
fueled  light-duty  vehicles  and  light- 
duty  trucks.  In  the  preamble  to  that 
NPRM,  EPA  invited  public  comments 
on  an  alternative  to  the  proposed 
emission  standards  which  was  suggest- 
ed by  a  manufacturer  of  light-duty 
diesel  vehicles.  That  alternative, 
which  was  recommended  for  consider- 
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atlon  by  GM,  proposes  that  EPA  allo- 
cate each  light-duty  diesel  manufac- 
turer a  fixed  total  of  permissible  par- 
ticulate emissions  for  a  given  model 
year  rather  than  setting  a  single  emis- 
sion standard  which  all  vehicles  would 
be  required  to  meet.  Within  that  cor- 
porate emissions  allotment,  a  manu- 
facturer would  be  able  to  vary  his 
product  mix  in  response  to  marketing 
or  other  demands. 

GM  has  asked  EPA  to  provide  an  op- 
portunity for  the  company  to  present 
a  discussion  of  this  alternative  particu- 
late control  concept  prior  to  the  public 
hearing  on  the  proposed  regulation 
[which  is  scheduled  for  March  19, 
1979,  see  44  FR  11802  (March  2, 
1979)1.  EPA  has  agreed  to  provide  an 
opportunity  for  GM's  presentation  In 
a  public  meeting.  This  meeting  will  be 
recorded,  and  a  transcript,  as  well  as 
copies  of  any  exhibits  presented  by 
GM,  will  be  entered  into  the  record  of 
this  rulemaking  and  will  be  available 
in  the  public  docket  (OMSAPC-78-3). 

Dated:  March  9.  1979. 

David  G.  Hawkins. 
Assistant  Administrator  for 
Air,  Noise,  and  RadiatioTu 
CFR  Doc  79-7799  Filed  3-13-79;  8:45  am) 


16730-01 -M] 
FEDERAL  MARITIME  COMMISSION 

[46  CFR  Port  502.  503] 

IDocket  No.  79-13] 

FEES  FOR  SERVICES 
Prepe**d  Rulemaking 

AGENCY:  Federal  Maritime  Commis- 
sion. 

ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with 
guidelines  of  the  Office  of  Manage- 
ment and  Budget,  the  Federal  Mari- 
time Commission  is  updating  existing 
fees  and  charges  and  establishing  new 
fees  to  recover  the  costs  Incurred  by 
the  Federal  government  for  specific 
services  rendered  to  Identifiable  indi- 
viduals that  are  not  offered  to  the 
public  as  a  whole.  Periodical  reassess- 
ment of  fees  is  called  for  by  these 
guidelines. 

DATES:  Comments  on  or  before  April 
27,  1979. 

ADDRESSES:  Comments  to:  Secre- 
tary, Federal  Maritime  Commission, 
1 100  L  Street,  NW.,  Washington.  D.C. 
20573. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Francis  C.  Humey,  Secretary.  1100  L 
Street,  NW.,  Washington,  D.C. 
20573,  (202)  523-5725. 
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SUPPLEMENTARY  INFORMATION: 
In  the  provisions  of  Title  V  of  the  In- 
dependent Offices  Appropriations  Act 
of  1952  (31  U.S.C.  483(a)).  hereinafter 
referred  to  as  "Title  V."  Congress  has 
stated  that  "any  work,  services,  publi- 
cation, report,  document,  benefit, 
privilege,  authority,  use.  franchise,  li- 
cense, permit,  certificate,  registration, 
or  similar  thing  of  value  or  utility  per- 
formed, furnished,  provided,  granted, 
prepared,  or  issued  by  any  Federal 
agency  •  •  •  to  or  for  any  person  •  •  • 
shall  be  self-sustaining  to  the  full 
extent  possible."  In  order  to  bring 
about  the  accomplishment  of  this  ob- 
jective. Title  V  authorizes  the  head  of 
each  agency  to  prescribe  by  regulation 
such  fees  and  charges  as  he  shall  de- 
termine •  •  •  "to  be  fair  and  equitable 
taking  into  consideration  direct  and 
indirect  cost  to  the  government,  value 
to  the  recipient,  public  policy  or  inter- 
est served  and  other  pertinent  facts." 

This  enabling  legislation  also  pro- 
vides that  the  fees  and  charges  shall 
be  as  uniform  as  practicable  and  sub- 
ject to  such  policies  as  the  President 
may  prescribe.  On  September  23.  1959. 
the  Bureau  of  the  Budget,  now  the 
Office  of  Management  and  Budget, 
issued  Circular  No.  A-25,  which  sets 
forth  general  policies  for  developing  a 
fair,  equitable  and  uniform  system  of 
charges  for  certain  government  serv- 
ices and  property  so  as  to  implement 
the  applicable  provisions  of  Title  V. 
Essentially,  Circular  No.  A-25  requires 
that  a  reasonable  charge  be  made  to 
each  recipient  for  a  measurable  unit  or 
amount  of  Federal  Government  serv- 
ice from  which  hf  derives  a  benefit  in 
ortlor  that  the  Government  recover 
the  full  cost  of  rendering  that  .service. 
The  Circular  further  calls  for  a  period- 
ical rta-ssessment  of  costs,  with  related 
adjustment  of  fees,  if  necessary,  and 
the  establishment  of  new  fees  where 
none  exists. 

Pursuant  to  these  guidelines,  the 
Commission  proposes  to  adopt  a 
schedule  which  will  prescribe  new  fees 
for  certain  services  and  also  to  update 
existing  fees  and  charges,  adjusted  to 
reflect  the  increased  costs  to  the  Com- 
mission. In  considering  the  amount  of 
the  individual  fees,  the  Commission 
has  endeavored,  by  determining  the 
cost  to  the  Commission  in  providing 
the  service,  the  value  of  the  service  to 
the  recipient,  and  the  public  interest 
served,  to  determine  the  fair  and  equi- 
table share  of  costs,  which  in  the  judg- 
ment of  the  Commission,  should  be 
borne  by  those  who  request  the  serv- 
ices and  l)enefit  from  them.  The  costs 
of  labor,  supplies,  and  printing  over- 
head were  included  in  order  to  project 
the  costs  to  the  Commission. 

Therefore,  pursuant  to  the  provi- 
sions of  section  4  of  the  Administra- 
tive Procedure  Act  (5  U.S.C.  553)  and 
Title  V  of  the  Independent  Offices  Ap- 
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propriationa  Act  of  1952  (31  U.S.C. 
483(a)).  as  Implemented  by  Budget 
Circular  No.  A-25.  dated  September 
23.  1959.  and  Rule  52  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure, 
46  CFR  502.52.  notice  is  hereby  given 
that  the  Federal  Maritime  Commis- 
sion proposes: 

§.'>02.27    (Amended! 

I.  To  amend  the  second  sentence  of 
46  CFR  502.27  to  read  as  follows:  "Ap- 
plications by  persons  not  attorneys  at 
law  for  admission  to  practice  before 
the  Commission  shall  be  made  on  the 
forms  prescribed  therefor,  which  may 
be  obtained  from  the  Secretary  of  the 
Commission,  shall  be  addressed  to  the 
Federal  Maritime  Commission.  Wash- 
ington. D.C.  20573.  and  shall  be  accom- 
panied by  a  fee  as  required  by 
§  503.43(h)  of  this  Chapter." 

II.  To  revise  Subpart  E  of  Part  503. 
Title  46  of  the  Code  of  Federal  Regu- 
lations to  read  as  follows: 

Subpart  E — F*«« 

5i>0.1.41     Policy  and  Services  Available. 

Pursuant  to  policies  established  by 
the  Congress,  the  Government's  costs 
for  special  services  furnished  to  indi- 
viduals or  firms  who  request  such  serv- 
ice are  to  be  recovered  liy  the  payment 
of  fees  (Act  of  Aug.  31,  1951-5  U.S.C. 
140). 

(a)  Upon  request  the  following  serv- 
ices are  available  upon  the  payment  of 
the  fees  hereinafter  prescribed: 

(1)  Copying  records/documents. 

(2)  Certification  of  copies  of  docu- 
ments. 

(3)  Records  search. 

(b)  Fees  shall  also  be  assessed  for 
the  following  services  provided  by  the 
Commission: 

(1)  Subscriptions  to  Commission 
publications. 

(2)  Placing  one's  name,  as  an  inter- 
ested pariy.  on  the  mailing  list  of  a 
docketed  proceeding. 

(3)  Processing  nonattomey  applica- 
tions to  practice  before  the  Commis- 
sion. 

§  .503.  t2     Payment  of  fees  and  charKes. 

The  fees  charged  for  special  services 
may  be  paid  through  the  mail  by 
check,  draft,  or  postal  money  order, 
payable  to  the  Federal  Maritime  Com- 
mission, except  for  charges  for  tran- 
scripts of  hearings.  Transcripts  of 
hearings,  testimony,  and  oral  argu- 
ment are  furnished  by  a  nongovern- 
mental contractor,  and  may  be  pur- 
chased directly  from  the  reporting 
firm. 

§  503.1.3    Fee*  for  nervlces. 

The  basic  fees  set  forth  below  pro- 
vide for  documents  to  t>e  mailed  with 
postage  prepaid.  If  copy  is  to  be  trans- 
mitted by  registered,  certified,  air,  or 


special  delivery  mail,  postage  therefor 
will  be  added  to  this  basic  fee.  Also,  if 
special  handling  or  packaging  is  re- 
quired, costs  thereof  will  be  added  to 
the  basic  fee. 

(a)  Photo-copying  of  records  and 
documents  performed  by  requesting 
party  will  be  available  at  the  rate  of  5 
cents  per  page  (one  side),  limited  to 
size  8''4"  X  14"  or  smaller. 

(b)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$3.00  for  each  such  certification. 

(c)  To  the  extent  that  time  can  be 
made  available,  records  and  informa- 
tion search  and/or  copying  will  be  per- 
formed by  Commission  personnel  for 
reimbursement  at  the  following  rates: 

(1)  By  clerical  personnel  at  a  rate  of 
$5.00  per  person  per  hour. 

(2)  By  professional  personnel  at  an 
actual  hourly  cost  basis  to  be  estab- 
lished prior  to  search. 

(3)  Minimum  charge  for  record  and 
information  search.  $5.00. 

(4)  Minimum  charge  for  copying 
services  performed  by  Commission 
personnel.  $1.00. 

(5)  Exceptions.  No  charge  for  copy- 
ing or  searching  will  be  made  for  pro- 
viding a  single  copy  of  a  tariff  page  on 
file  with  the  Commission. 

(d)  Annual  subscriptions  to  Commis- 
sion publications  for  which  there  are 
regular  mailing  lists  are  available  at 
the  charges  indicated  below  for  calen- 
dar year  terms.  Subscriptions  for  peri- 
ods of  less  than  a  full  calendar  year 
will  be  prorated  on  a  quarterly  basis. 
No  provision  is  made  for  refund  upon 
cancellation  of  subscription  by  a  pur- 
chaser. 

( 1 )  Orders,  notices,  rulings,  and  deci- 
sions (initial  and  final)  issued  by  Ad- 
ministrative Law  Judges  and  by  the 
Commission  in  all  formal  docketed 
proceedings  before  the  Federal  Mari- 
time Commission  are  available  at  an 
annual  subscription  rate  of  $175. 

(2)  Final  decisions  (only)  issued  by 
the  Commission  in  all  formal  docketed 
proceedings  before  the  Commission 
are  available  at  an  annual  subscription 
rate  of  $50. 

(3)  General  Orders  of  the  Commis- 
sion are  available  at  the  following 
rates:  1)  initial  set  including  all  cur- 
rent General  Orders  for  a  fee  of 
$12.50.  and  2i  an  annual  subscription 
rate  of  $2  for  all  amendments  to  exist- 
ing Geneal  Orders  and  any  new  Gen- 
eral Orders  issued. 

(4)  Exceptions.  No  charge  will  be 
made  by  the  Commission  for  notices, 
decisions,  orders,  etc..  required  by  law 
to  l>e  served  on  a  party  to  any  proceed- 
ing or  matter  before  the  Commission. 
No  charge  will  be  made  for  single 
copies  of  the  above  Commission  publi- 
cations individually  requested  in 
person  or  by  mail.  In  addition,  a  sub- 


scription to  Commission  mailing  lists 
will  be  entered  without  charge  when 
one  of  the  following  conditions  is  pres- 
ent: 

(i)  The  furnishing  of  the  service 
without  charge  is  an  appropriate  cour- 
tesy to  a  foreign  country  or  interna- 
tional organization. 

(ii)  The  recipient  is  another  govern- 
mental agency.  Federal,  State,  or  local, 
concerned  with  the  domestic  or  for- 
eign commerce  by  water  of  the  United 
States  or,  having  a  legitimate  interest 
in  the  proceedings  and  activities  of  the 
Commission. 

(iii)  The  recipient  is  a  college  or  uni- 
versity. 

(iv)  The  recipient  does  not  fall  into 
paragraphs  (d)(4)(i).  (ii),  or  (iii)  of  this 
section  but  is  determined  by  the  Com- 
mission to  be  appropriate  in  the  inter- 
est of  its  program. 

(e)  To  have  one's  name  and  address 
placed  on  the  mailing  list  of  a  specific 
docket  as  an  interested  party  to  re- 
ceive all  issuances  pertaining  to  that 
docket,  costs  $3.00  per  proceeding. 

(f)  The  Commission  publication  enti- 
tled "Automobile  Manufacturers'  Mea- 
surements" is  available  on  a  fiscal  year 
sut)scription  basis,  including  any  sup- 
plements issued  during  the  fiscal  year 
in  which  purchased,  for  a  fee  of  $5.00. 

(g)  Loose-leaf  reprint  of  the  Com- 
mission's complete,  current  Rules  of 
Practice  and  Procedure  for  an  initial 
fee  of  $2.50.  Future  amendments  to 
the  reprint  are  available  at  an  annual 
subscription  rate  of  $1.50. 

(h)  Applications  for  admission  to 
practice  before  the  Commission  for 
persons  not  attorneys  at  law  must  be 
accompanied  by  a  fee  of  $10.00  pursu- 
ant to  §  502.27  of  this  Chapter. 

(i)  Upon  a  determination  by  the 
Commission  that  waiver  or  reduction 
of  the  fees  prescribed  in  this  section  is 
In  the  public  Interest  because  the  in- 
formation furnished  has  been  deter- 
mined to  be  of  primary  benefit  to  the 
general  public,  such  Information  shall 
be  furnished  without  charge  or  at  a  re- 
duced charge  in  the  discretion  of  the 
Commission. 

(j)  Additional  issuances,  publications 
and  services  of  the  Commission  may 
be  made  available  for  fees  to  be  deter- 
mined by  the  Managing  Director, 
which  fees  shall  not  exceed  the  cost  to 
the  Commission  for  providing  them. 

Interested  persons  may  participate 
In  this  rulemaking  proceeding  by  filing 
with  the  Secretary,  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 
on  or  before  April  27,  1979  an  original 
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and  15  copies  of  their  views  or  argu- 
ments pertaining  to  the  proposed 
rules.  All  suggestions  for  changes  in 
text  should  be  accompanied  by  drafts 
of  the  language  thought  necessary  to 
accomplish  the  desired  change. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.  79-7738  Piled  3-13-79;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[47  CFR  Part  73] 

[BC  Docket  No.  78-355;  RM-3055) 

INQUIRY  ON  PART-TIME  PROGRAMMING 

Order  Extending  Tim*  far  Filing  Reply 
Comments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Order. 

SUMMARY:  Radio  Foundation  ,  Inc., 
which  proposed  brokered  part-time 
programming  on  a  nonprofit  basis, 
sought  a  month's  extension  of  the 
deadline  for  reply  comments  Imposed 
by  the  Notice  of  Inquiry  in  the  pro- 
ceeding in  BC  Docket  78-355.  This 
action  extends  the  deadline  from  Feb- 
ruary 23.  1979.  to  March  12.  1979. 

DATE:  Reply  Comments  must  be  re- 
ceived on  or  before  March  12,  1979. 

ADDRESSES:  Federal  Communica- 
tions Commission,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Stanley  Wiggins,  Broadcast  Bureau 
(202-632-7792). 

SUPPLEMENTARY  INFORMATION: 
Federal  Communications  Commission 

ORDER  extending  TIME  FOR  FILING 
REPLY  COMJIENTS 

Adopted:  February  28,  1979. 

Released:  March  7,  1979. 

By  the  Chief,  Broadcast  Bureau: 

In  the  Matter  of  Notice  of  Inquiry 
on  Part-Time  Programming;  BC 
Docket  No.  78-355;  RM-3055. 

On  October  31,  1978,  the  Commis- 
sion issued  a  Notice  of  Inquiry  on 
Part-Time  Programming.  43  FR  55804. 
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November  29,  1978.  In  this  proceeding. 
The  Inquiry  Is  directed  to  possible 
Commission  action  to  encourage  part- 
time  programming  of  broadcast  facili- 
ties by  parties  other  than  the  licensee, 
as  well  as  the  gathering  of  Information 
on  the  experience  of  licensees  current- 
ly involved  in  such  activities.  The  date 
for  filing  comments  has  expired  and 
the  date  for  filing  reply  comments  was 
February  23,  1979. 

2.  On  February  16.  the  Radio  Foun- 
dation, Inc.,  a  not-for-profit  New  York 
corporation,  petitioned  for  an  exten- 
sion of  the  reply  comment  deadline 
until  March  26.  The  Foundation  has 
informally  explained  that  the  filing  of 
its  request  was  delayed  by  severe  in- 
clement weather  which  has  also  de- 
layed staff  consideration  of  this  re- 
quest. In  any  event,  the  request  is 
timely  filed  under  Section  1.46  of  our 
Rules.  Foundation  states  in  support  of 
its  request  that  its  president  has  been 
engaged  in  visits  to  public  radio  sta- 
tions and  conferences,  and  has  been 
unable  to  review  initial  comments  in 
this  Inquiry  at  the  Commission's  of- 
fices In  Washington.  Foundation  fur- 
ther states  that  it  intends  to  engage  in 
brokered  programming  on  either  a 
commercial  or  public  station,  and  that 
the  complex  issues  involved  in  such 
use  of  radio  for  part-time  program- 
ming require  it  to  conduct  substantial 
legal  and  economic  research  studies. 

3.  We  believe  that  good  cause  for  an 
extension  has  been  demonstrated  by 
the  Foundation,  and  that  their  pro- 
posed submission  should  be  considered 
as  part  of  this  proceeding  to  ensure 
the  fullest  consideration  of  various  as- 
pects of  part-time  programming.  How- 
ever, we  consider  that  a  15-day  exten- 
sion should  be  adequate  for  prepara- 
tion of  reply  comments,  where  the 
party  Involved  is  clearly  conversant 
with  the  radio  industry.  Absent  ex- 
traordinary circumstances,  we  contem- 
plate no  further  extensions  of  time  for 
filings  in  this  proceeding. 

4.  Accordingly,  It  is  ordered.  That 
the  date  for  filing  reply  comments  in 
BC  Docket  78-335  (RM-3055)  IS  EX- 
TENDED to  and  including  March  12, 
1979. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(1), 
5(d)(1)  and  303(r)  of  the  Communica- 
tions Act  of  1934.  as  amended,  and 
Section  0.281  of  the  Commission's 
Rules. 

Federal  Communications 

Commission, 
Wallace  E.  Johnson, 
Chief,  Broadcast  Bureau. 
[FR  Doc.  79-7692  Filed  3-13-79;  8:45  am) 
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[3410-n-M] 

DEPARTMENT  OF  AGRICULTURE 

Fotvtf  S«rvic« 

NATIONAL  6IASSLAN0S  CRAZING  FEES 

Notice 

Noticf  is  hereby  given  that  the 
Forest  Senice.  Department  of  AkhcuI- 
ture.  has  developed  a  National  Grass- 
lands grazing  fee  system  which  will  be 
effective  on  March  1.  1979. 

The  grazing  fee  system  establishes 
an  economic  value  (EC)  for  grazing 
itsing  a  formula  containing  adjustment 
indexes  for  Forage  Value,  Betf  Cattle 
Prices,  and  Prices  Paid.  The  grazing 
fee  system  uses  a  1966  base  of  $1.33 
per  animal  month  for  the  17  National 
Gras.slands  in  the  9  Plains  States  and 
$1.23  for  the  2  National  Grasslands  in 
Oregon  and  Idaho.  The  1979  economic 
value  for  17  of  the  National  Grass- 
lands is  $2.85  per  animal  month,  and 
for  the  other  2  National  Grasslands, 
the  economic  value  is  $2.03. 

Annual  increases  or  decreases  in  the 
grazing  fee  for  any  given  year  are  lim- 
ited to  plus  or  minus  25  percent  of  the 
previous  year's  fee. 

The  formula  use  is  similar  to  the  for- 
mula e.stablished  by  the  I*ublic  Range- 
lands  Improvement  Act  of  1978  (Pub. 
L.  95-514)  for  the  National  Forests 
and  the  Bureau  of  Land  Management 
administered  lands  in  the  16  contigu- 
ous western  States.  The  data  used  In 
the  formula  for  the  Forage  Value  and 
Beef  Cattle  Price  Indexes,  however, 
are  specific  to  the  National  Grassland 
areas. 

For  the  17  National  Grasslands  in 
the  9  Plains  States  of  Wyoming.  Colo- 
rado. New  Mexico,  North  Dakota. 
South  Dakota.  Nebraska.  Kansas. 
Oklahoma  and  Texas,  the  Forage 
Value  and  Beef  Cattle  Prices  Indexes 
are  compiled  using  data  from  the  same 
9  Stales.  For  the  two  National  Grass- 
lands in  Oregon  and  Idaho,  data  from 
the  11  western  States  are  used  to  de- 
velop the  Forage  Value  and  Beef 
Cattle  Prices  Indexes.  A  single  Prices 
Paid  Index  is  used  for  all  National 
Grasslands.  For  1979,  the  adjustment 
indexes  in  the  9  Plains  State.s  are: 
Forage  Value  Index  ^241,  Beef  Cattle 
Prices  Index  =  219,  Prices  Paid 
Index  246.  The  1979  adjustment  in- 
dexes from  the  National  Gra.sslands  in 
Oregon  and  Idaho  are:  Forage  Value 


Index  =  195.       Beef       Cattle       Prices 
Index  =  216.  Prices  Paid  Index  =  246. 

The  formula  used  in  computing  the 
National  Grasslands  fee  follows: 

EC-BasexPVI+(BCPI  PPI) 

100 
EC  ^  Economtc  Value 
FVI  -  Foratte  Value  Index 
BCPI  =  Beef  Cattle  Prices  Index 
PPI  -  Prices  Paid  Indrx 

Grazing  fees  for  1978  and  1979.  and 
the  1979  economic  value  per  animal 
month  are  shown  below. 


Dollan  per  animal  mootli 


National  mmnland 


1978 

■razinc 

fee 


1979 

economtc 

value 


1979 

craztnn 

fee 


BUrk  Krttir 

299 

Riiffalo  Oap 

3.44 

Cnddo 

2.37 

Ci-diir  RK-IT  .„ ™ 

2SI 

Cimarron 

144 

Coinanche _ 

S.X 

-2M 

Fort  Pirrre 

3*4 

Grand  Rls'rr 

261 

3.M 

-3.00 

Littlr  Mi.vioun 

1  94 

Lyndon  B.  Johnson 

237 

MrClrllan  Creek. 

299 

OKl.\la 

1.61 

Pawner „. 

2.80 

Kita  Blanca - 

323 

3  11 

Thunder  Ba.'iin 

225 

Crooked  River 

lOrreoni 

157 

Ciirirvi  (Idaho) 

1.SS 

-1.6« 

2.85 

2.85 

2.BS 

2.85 

285 

2  85 

285 

IBS 

2.85 

285 

285 

285 

285 

285 

285 

285 

285 

285 

285 

2  42 

285 

285 

285 

285 

285 

2  85 

285 

285 

285 

285 

2.85 

284 

2.B.S 

281 

203 

1  96 

203 

1  98  2  03 

The  National  Grasslands  grazing  fee 
system  is  the  result  of  a  review  started 
in  early  1978.  The  review  included  an 
initial  information  collection  and 
public  participation  period  during 
June  and  July.  A  proposal  was  devel- 
oped and  made  available  for  public 
review  on  No\'ember  9.  1978.  The 
adopted  procedures  are  a  modification 
of  the  November  9.  1978.  propasal. 

An  information  package  containing 
evaluation  of  alternatives  and  expla 
nation  of  the  fee  system  may  be  ob- 
tained by  writing  to: 

Forest  Super\isor.  Custer  National   FHirest. 

Box  2556.  Billincs.  Mont.  59103. 
Forest  Supervi.sor.  Cibola  National   Forest. 

10308    Candelaria    NE..    Albuquerque.   N. 

Mexico  87112. 
Fore.sl  Supervisor.  Ochoro  National  Fore.st. 

Federal  Building.  Prineville.  Oreg.  97754. 
Reeional  Forester.  11177  West  Eighth  Ave.. 

Box  25127.  Lakewood.  Colo.  80225. 
Fore.st  Supcr\'isor.  CaritMU  National  Forest. 

250    S.    4th    Avenue..    Pocatello.    Idaho 

83201. 


Forest  Supervisor.  National  Forests  in 
Texas.  Federal  Building.  Box  960.  Lufkin. 
Tex.  75901 

Dated:  March  7.  1979. 

John  R.  McGuir::, 
Chief.  Forest  Service, 
U.S.  Department  of  Agriculture. 
(FR  Doc  79  7651  Piled  3-1S-79:  8  45  am) 


( 6320-01 -M] 

aVIL  AERONAUTICS  BOARD 

(Order  No.  79  3-421 
EXCHANGC  OF  INSHONOtEO  CHECK  DATA 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order  79-3-42. 

SUMMARY:  The  Board  adopted 
Order  79-3-42  which  approved,  with 
conditions  an  amendatory  agreement 
for  the  exchange  of  dishonored  check 
data  among  certain  airlines.  This 
action  is  in  response  to  an  application 
of  the  Air  Transport  Association 
(ATA)  for  prior  approval  of  the  Agree- 
ment CAB  26159-Al,  Docket  29836. 
The  parties  have  designed  the  agree- 
ment to  stem  their  losses  for  the  ac- 
ceptance of  "bad"  checks.  We  have 
conditioned  the  acreement  to  protect 
consumers.  We  intend  that  these 
measures  will  provide  airline  custom- 
ers with  the  ability  to  correct  check 
data  errors  and  minimize  the  possibil- 
ity of  their  occurrence. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Bernard  F.  Diederich.  Bureau  of 
Pricing  and  Domestic  Aviation.  Civil 
Aeronautics  Board.  Washington. 
DC.  (202)673-5327. 

SUPPLEMENTARY  INFORMATION: 
We  have  .ipproved  Agreement  CAB 
26159-Al.  signed  by  Allegheny  Air- 
lines. Branii'f  Airways.  Delta  Air  Lines. 
Eastern  Air  Un«s,  Hughes  Airwest. 
National  Airlines.  Northwest  Airlines, 
Ozark  Air  Lines.  Trans  World  Airlines, 
United  Air  Lines,  and  Western  Air 
Lines,  subject  to  the  following  condi- 
tions: 

(a)  The  carrier  transmitting  infor- 
mation about  a  dishonored  check  shall 
furnish  that  information  to  the  cus- 
tomer and.  at  that  time,  clearly  inform 
the  customer  of  his  right  to  make  a 
statement  disputing  the  dishonored 
check  data: 


(b)  any  carrier  using  dishonored 
check  data  in  refusing  to  accept  a 
check  shall  notify  the  customer,  at 
that  time,  that  the  refusal  was  based 
on  that  data  and  shall  also,  at  that 
time,  clearly  inform  the  customer  of 
his  right  to  make  a  statement  disput- 
ing the  data: 

(c)  unless  the  carrier  has  reasonable 
grounds  to  believe  that  a  dispute  by  a 
customer  is  frivolous,  it  shall  promptly 
Investigate  and  correct  or  delete  any 
data  found  to  be  inaccurate  or  which 
cannot  be  verified  and  delete  any  in- 
formation whose  transmission  is  found 
not  to  be  justified;  the  carrier  shall 
transmit  deletions,  corrections,  and 
customers'  explanatory  statements  to 
all  other  parties  in  the  system,  to  be 
recorded  and  used  with  the  underlying 
data: 

(d)  The  carrier  shall  delete  adverse 
check  data  on  transactions  more  than 
seven  years  old.  except  for  data  con- 
cerning checks  in  amounts  of  $50,000 
or  more; 

(e)  As  additional  carriers  signify 
their  intent  to  participate  in  the 
agreement,  they  shall  advise  the 
Board  by  filing  with  it  two  copies  of  a 
signed  counterpart. 

The  complete  text  of  Order  79-3-42 
is  available  from  our  Distribution  Sec- 
tion. Room  516,  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 
Persons  outside  the  Washington  met- 
ropolitan area  may  send  a  postcard  re- 
quest for  Order  79-3-42  to  the  Distri- 
bution Section. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.  79-7703  Piled  3-13-79:  8:45  am] 


[3510-24-M] 

DEPARTMENT  OF  COMMERCE 

Economic  Dcvolepmonf  Administration 
CABOT  KNtniNG  MILLS,  INC,  H  AL 

Notice  of  Pctitiont  by  Eight  Producing  Firms  for 
Dotorminotions  of  Eligibility  To  Apply  for 
Trod*  Adjuttmont  Attistonco 

Petitions  have  been  accepted  for 
filing  from  eight  firms:  (1)  Cabot  Knit- 
ting Mills,  Inc..  1410  Broadway.  New 
York.  New  York  10018.  a  producer  of 
women's  sweaters,  pants,  blouses  and 
dresses  (accepted  March  1,  1979):  (2) 
Jacobs  Brothers  Industries,  Inc.,  230 
Moonachie  Avenue.  Moonachie,  New 
Jersey  07074,  a  producer  of  women's 
and  children's  coats  and  jackets  (ac- 
cepted March  2,  1979);  (3)  Brade 
Sportswear,  Inc.,  161  Market  Street, 
Perth  Am  boy.  New  Jersey  08861,  a 
producer  of  women's  coats  and  sports- 
wear (accepted  March  2,  1979);  (4)  Da- 
venshlre.  Inc..  930  South  Rolff  Street. 
Davenport,  Iowa  52802.  a  producer  of 


NOTICES 

women's  pants,  skirts,  shorts  and 
other  apparel  (accepted  March  S, 
1979);  (5)  Middletown  Leather  Compa- 
ny, Inc.,  200  Valentine  Street,  P.O. 
Box  30,  Hackettstown,  New  Jersey 
07840,  a  producer  of  finished  leather 
(accepted  March  5,  1979);  (6)  Western 
Trails.  Inc.,  61331  South  Highway  97, 
Bend,  Oregon  97701,  a  producer  of  in- 
sulated outerwear,  sleeping  bags  and 
rainwear  (accepted  March  6.  1979);  (7) 
Shindana  Toys,  Inc.,  6107  South  Cen- 
tral Avenue,  Los  Angeles,  California 
90001,  a  producer  of  dolls  (accepted 
March  6,  1979);  and  (8)  Corporate 
Leasing,  Inc.,  345  Eldert  Street,  Brook- 
lyn, New  York  11227,  a  producer  of 
women's  sweaters  (accepted  March  7, 
1979).  The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade 
Act  of  1974  (P.L.  93-618)  and  Section 
315.23  of  the  Adjustment  Assistance 
Regulations  for  Firms  and  Communi- 
ties (13  CFR  Part  315). 

Consequently,  the  United  States  De- 
partment of  Commerce  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  direct- 
ly competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the 
firm's  workers,  or  threat  thereof,  and 
to  a  decrease  in  sales  or  production  of 
each  petitioning  firm. 

Any  party  having  a  substantial  inter- 
est in  the  proceeding  may  request  a 
public  hearing  on  the  matter.  A  re- 
quest for  a  hearing  must  be  received 
by  the  Chief.  Trade  Act  Certification 
Division,  Economic  Development  Ad- 
ministration. U.S.  Department  of 
Commerce.  Washington,  D.C.  20230, 
no  later  than  the  close  of  business  of 
March  24,  1979. 

Charles  L.  Smith, 
Acting  Chief,  Trade  Act  Certifi- 
cation Division,  Office  of  Eli- 
gibility and  Industry  Studies. 

[PR  Doc.  79-7664  Filed  3-13-79;  8:45  am] 


[3510-22-M] 

Notional  Oceanic  and  Atmospharic 
Adminittrotion 

SOUTH  ATLANTIC  FISHERY  MANAGEMENT 
COUNai 

Public  Moating 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA. 

SUMMARY:  The  South  Atlantic  Fish- 
ery Management  Council,  established 
by  section  302  of  the  Fishery  Conser- 
vation and  Management  Act  of  1976 
(Pub.  L.  94-265).  will  meet  to  discuss: 
(1)  E>eclston  elements  for  snapper/ 
grouper  fishery  management  plan 
(FMP):  (2)  king  and  Spanish  mackeral/ 
spiny  lobster  FMP's;  (3)  National 
Marine  Fisheries  Service  vessel  enu- 


15521 

meration/trip  ticket  system;  (4)  review 
foreign  fishing  permits,  if  any,  and  (5) 
other  management  business. 

DATES:  The  meeting  will  convene  on 
Tuesday.  March  27,  1979,  at  1:30  p.m. 
and  win  adjourn  on  Thursday,  March 
29,  1979,  at  approximately  12:00  noon. 
The  meeting  Is  open  to  the  public. 

ADDRESS:  The  meeting  will  take 
place  at  Council  Headquarters  1 
Southpark  Circle,  Suite  306,  Charles- 
ton, South  Carolina. 

FOR  FURTHER  INFORMATION 
CONTACT: 

South  Atlantic  Fishery  Management 
Council.  Council  Headquarters.  1 
Southpark  Circle,  Suite  306, 
Charleston,  South  Carolina,  Tele- 
phone: (803) 571-4366. 

Dated:  March  8.  1979. 

Jack  W.  Gehringer, 
Deputy  Assistant  Adminis- 
trator for  Fisheries. 
[FR  Doc.  79-7631  Filed  3-13-79;  8:45  am] 


[3510-22-M] 

GULF  OF  MEXICO  FISHERY  MANAGEMENT 
COUNCIL 

Public  Moating 

AGENCY:  National  Marine  Fisheries, 
NOAA. 

SUMAMRY:  The  Gulf  of  Mexico  Fish- 
ery Management  Council  was  estab- 
lished by  section  302  of  the  Fishery 
Conservation  and  Management  Act  of 
1976  (Pub.  L.  94-265)  and  will  meet  to 
review  status  reports  on  development 
of  fishery  management  plans;  consider 
foreign  fishing  applications,  if  any; 
and  conduct  other  fishery  manage- 
ment business. 

DATES:  The  meeting  will  convene  on 
Tuesday,  April  3,  1979,  at  1:30  p.m. 
and  will  adjourn  at  5  p.m.;  on  Wednes- 
day, April  4,  1979.  convene  at  8:30  a.m. 
and  will  adjourn  at  5  p.m.;  and  on 
Thursday,  April  5,  1979,  convene  at 
8:30  a.m.  and  will  adjourn  at  approxi- 
mately 12:00  noon.  The  meeting  Is 
open  to  the  public. 

ADDRESS:  The  meeting  will  take 
place  will  take  place  in  Gulf  Rooms 
C&D  of  the  Sheraton-Blloxl  Motor 
Inn,  3634  West  Beach,  Blloxl,  Missis- 
sippi. 

FOR  FURTHER  INFORMATION 
CONTACT:  I 

Gulf  of  Mexico  Fishery  Manage- 
ment Council,  Lincoln  Center,  Suite 
881,  5401  West  Kennedy  Boulevard. 
Tampa,  Florida  33609,  Telephone; 
(813)  228-2815. 
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Dated  March  8.  1979. 

Jack  W.  Gehrincer. 
Deputy  Assistant  Adminis- 
trator for  Fisheries. 
[FR  Doc  79-7635  Filed  3-13-79:  8:45  am] 


[3510-M-Ml 

PACIFIC  FtSHCRY  MANAGEMENT  COUNCIL 
ANO  SCIEN;iFIC  and  STATISilCAl  COMMITTfE 

fublic  Meeting  with  Partially  Closed  Settion 

AGENCY:  National  Marine  Fisheries 
Stnice.  NOAA. 

SUMMARY:  The  Pacific  Fishery  Man- 
agement Council  and  its  Scientific  and 
Statistical  Committee  will  conduct  a 
series  of  meetings. 

DATES:  April  11-13.  1979. 

ADDRESS;  The  meetings  will  take 
place  at  the  Cosmopolitan  Hotel.  1030 
N.E.  Union.  Portland.  Oregon. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Pacific  Fishery  Management  Coun- 
cil. 526  S.W.  Mill  Street.  Second 
Floor.  Portland.  Oregon  97201.  Tele- 
phone: (503)  221-6352. 

SUPPLEMENTARY  INFORMATION: 
The  Pacific  Fishery  Management 
Council  was  established  by  Section  302 
of  the  Fishery  Conservation  and  Man- 
agement Act  of  1976  (Pub.  L.  94-265). 
and  the  Council  has  established  a  Sci- 
entific and  Statistical  Committee  to 
assist  in  carrying  out  its  responsibil- 
ities. 

Meeting  Agendas  follow: 

Scientific  and  Statistical  Committee 
(open  meeting)  April  11-12.  1979.  (1:30 
p.m.  to  5  p.m.  on  April  11;  10  a.m.  to  5 
p.m.  on  April  12). 

Agenda:  Discu-ssion  of  development 
of  fishery  management  plans,  includ 
ing  comprehensive*'  salmon,  .squid, 
ground fi.sh,  billfish.  dungene.ss  crab, 
jack  mackerel,  pink  shrimp  and  ancho- 
vy; conduct  a  public  comment  period 
beginning  at  3:30  p.m.  on  April  11, 
1979,  and  conduct  other  committee 
business.  Council  (open  meeting)  April 
12  13,  1979,  (10  a.m.  to  5  p.m.  on  April 
12:  8  a.m.  to  5  p.m.  on  April  13). 

Agenda:  Open  Session— Re\iew  of 
FMPS;  conduct  other  fishery  manage- 
ment business,  and  conduct  a  public 
comment  period  beginning  at  4  p.m. 
on  April  12.  Council  (partially  closed 
meeting)  on  April  12.  (8  a.m.  to  10 
a.m.). 

Agenda:  Closed  Session— Discu.ss 
classified  material  on  the  status  of 
current  maritime  boundary  and  re- 
source negotiations  between  the  U.S. 
and  Canada  and  to  discuss  pesonnel 
matters  concerning  appointments  to 
vacancies  on  subpanels  and  teams. 
Only  those  Council  members  and  re- 
lated staff  having  security  clearance 


«ill  be  allowed  to  attend  this  closed 
session. 

The  Assistant  Secretary  for  Admin- 
istration of  the  Department  of  Com- 
merce with  the  concurrence  of  its 
General  Counsel,  formally  determined 
on  February  23.  1979,  pursuant  to  Sec- 
tion 10(d)  of  the  Federal  Advisory 
Committee  Act.  that  the  agenda  items 
covered  in  the  closed  session  may  be 
exempt  from  the  provisions  of  the  Act 
relating  to  open  meetings  and  public 
transportation  therein,  because  items 
will  be  concerned  with  matters  that 
are  within  the  puniew  of  5  U.S.C. 
552b<c)  (1)  and  (6).  as  information 
which  is  properly  classified  pursuant 
to  Executive  Order.  (A  copy  of  the  de- 
termination is  available  for  public  in- 
spection and  copying  In  the  Public 
Reading  Room.  Central  Reference  and 
Record  Inspection  Facility.  Room 
5317.  Department  of  Commerce). 

Dated;  March  8.  1979. 

Jack  W.  Gehrincer. 
Deputy  Assistant  Adminis- 
trator/or Fisheries. 
(FR  Doc  79-7636  Filed  3-13-79;  8:45  am] 
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Office  of  fh«  S«<r«tary 

(Dt'partmont  OrKanization  order  2S-SB: 
Anidt.  2:  Transmittal  442] 

NATIOMAl  OCEANIC  ANO  ATMOSPHEIIC 
AOMINISTKATION 

This  order  effective  January  28.  1979 
further  amends  the  materials  appear- 
ing at  43  FR  51438  of  November  3. 
1978  and  44  FR  3303  of  January  16. 
1979. 

Effective  date:  January  28.  1979. 

Department  Organization  Order  25- 
5B.  dated  October  16.  1978.  is  hereby 
further  amended  as  shown«below.  The 
purpose  of  this  amendment  is  to  (1) 
abolish  the  Office  of  Ocean  Manage- 
ment and  transfer  its  functions  to  the 
Assistant  Administrator  for  Coastal 
Zone  Management,  and  (2)  to  a.ssign 
functions  authorized  by  the  Outer 
Continental  Shelf  Lands  Act  Amend- 
ments of  1978  (Pub.  L.  95-372). 

1.  Section  7.  Office  of  Ocean  Man- 
agement. Section  7.  is  deleted.  In  pen 
and  ink.  renumber  the  existing  Sec- 
tions 8.  through  15.  as  Sections  7. 
through  14..  respectively. 

2.  Section  9.  Assistant  Administrator 
for  Fisheries.  Paragraph  .02  is  amend- 
ed by  inserting  the  following  before 
the  word  "and"  in  the  fourth  line  on 
page  5;  "shall  manage  the  Fishermen's 
Contingency  Fund;". 

3.  Section  10.  is  revised  to  read  as 
follows: 

"Section  10.  Assistant  Administrator 
for  Coastal  Zone  Management 


•The  Assistant  Administrator  for 
Coastal  Zone  Management  shall  ad- 
minister and  establish  policy  for 
NCAA's  Coastal  Zone  Management  ac- 
tivity which  includes  the  following 
programs:  State  Programs  of  Coastal 
Zone  Management;  Marine  and  Es- 
tuarine  Sanctuary  Programs;  Coastal 
Energy  Impact  Program;  and  closely 
related  programs.  The  Assistant  Ad- 
ministrator for  Coastal  Zone  Manage- 
ment shall  serve  as  the  primary  pro- 
gram policy  officer  with  authority  and 
responsibility  for  implementing  the 
programs  authorized  in  the  Coastal 
Zone  Management  Act  of  1972.  as 
amended;  the  Marine  Sanctuaries  Pro- 
grams of  the  Marine  Protection.  Re- 
search and  Sanctuaries  Act  of  1972; 
and  NOAA's  responsibilities  pursuant 
to  the  Deep  Water  Ports  Act  of  1974. 
To  carry  out  these  responsibilities,  the 
Assistant  Administrator  shall  have 
and  direct  the  follow  units: 

".01  The  Office  of  the  Assistant  Ad- 
ministrator for  Coastal  Zone  Manage- 
ment shall  manage  and  direct  the 
Office  of  Coastal  Zone  Management; 
formulate,  recommend,  and  execute 
basic  policies  relative  to  Coastal  Zone 
and  Ocean  Management;  and  provide 
advice  to  the  Administrator  on 
NOAA's  coastal  zone  and  ocean  area 
management  effort.  The  Office  shall 
develop  NOAA  policy,  promulgate  reg- 
ulations, and  implement  procedures 
necesssLTy  tor  Federal  review  and  ap- 
proval of  state  coastal  management 
programs  and  the  execution  of  Federal 
consistency  provisions  which  then 
come  into  force.  It  shall  serve  as  the 
focal  point  for  Federal  interagency  co- 
ordination and  Federal-State  consulta- 
tion efforts  on  all  matters  relating  to 
the  management  of  the  Nation's  coast- 
al and  ocean  areas.  The  Office  shall 
serve  as  the  Federal  Government  focal 
point  regarding  the  operation  of  the 
Federal  programs  affecting  the  Na- 
tion's coastal  zones  and  the  consisten- 
cy of  these  programs  with  the  policies 
contained  in  the  Coastal  Zone  Acts  of 
1972  and  1976.  The  Office  shall  devel- 
op policies  and  guidelines,  and  admin- 
ister the  Marine  and  Eistuarine  Sanc- 
tuary and  Shorefront  Access  pro- 
grams, and  shall  administer  and  moni- 
tor grants  to  states  in  support  of  these 
programs,  it  shall  serve  as  NOAA's 
focal  point,  direct  and  coordinate  as- 
sessments of  the  impact  of  alternative 
uses  for  intensely  used  ocean  and  adja- 
cent areas,  and  develop  and  recom- 
mend policies  on  actions  which  will 
result  in  maximum  benefit  for  the 
Nation. 

".02  The  Office  of  Coastal  Zone 
Management  Programs  shall  develop 
policies  and  guidelines  on  a  continuing 
basis  to  assist  state  and  local  govern- 
ments in  the  effective  management 
and.  where  possible,  the  restoration 
and    enhancement    of   the    land    and 


water  resources  of  the  coastal  zone  of 
the  Nation.  The  Office  shaU  adminis- 
ter and  monitor  grants  to  states  in 
support  of  the  development  and  ad- 
ministration of  coastal  zone  manage- 
ment programs. 

".03  The  Office  of  Coastal  Energy 
Impact  Programs  shall  develop  poli- 
cies and  guidelines  on  a  continuing 
basis  to  assist  State  and  local  govern- 
ments in  planning  for  the  conse- 
quences of.  and  impacts  on,  the  Na- 
tion's coastal  zones  due  to  accelerated 
energy  development  activities.  The 
Office  shall  administer  and  monitor 
an  energy  impact  financial  assistance 
program  consisting  of  loans,  twnd 
guarantees,  planning  grants,  environ- 
mental grants,  and  formula  grants, 
each  subject  to  specified  conditions, 
for  the  purpose  of  meeting  needs  of 
state  and  local  governments  resulting 
from  new  or  expanded  energy  activity 
in,  or  affecting,  the  coastal  zone. 

".04  The  Office  of  Sanctuary  Pro- 
grams shall  develop  policies  and  guide- 
lines on  a  continuing  basis  to  assist 
states  and  other  governmental  entities 
in  the  effective  acquisition,  conserva- 
tion and  protection  of  marine  and  es- 
tuarine  sanctuary,  wetlands,  and  wa- 
terfront areas.  The  Office  shall  admin- 
ister and  monitor  grants  to  states  in 
support  of  the  development  of  and  ad- 
ministration of  sanctuary  and  water- 
front access  programs. 

".05  The  Office  of  Resource  Use  As- 
sessment and  Coordination  shall  iden- 
tify and  assess  impacts  of  present  or 
proposed  uses  of  critical  ocean  and  ad- 
jacent areas,  and  develop  and  recom- 
mend policies  or  proposals  which  will 
result  in  optimum  benefit  for  the 
Nation.  It  directs  and  coordinates  as- 
sessment of  potential  impacts  of  pro- 
posed human  activity  including  outer 
continental  shelf  use.  deep  water  ports 
offshore  oil  and  gas  development, 
power  generation,  ocean  dumping  and 
recreation." 

4.  Section  12.  Assistant  Administra- 
tor for  Research  and  Development. 
Subparagraph  .03a.  is  amended  by  in- 
serting the  following  after  the  semi- 
colon and  before  the  word  "and"  in 
the  seventh  line  of  the  subparagraph: 
"conducts  studies  of  underwater  diving 
techniques  and  equipment  suitable  for 
protection  of  human  safety  and  im- 
provement of  diver  performance;". 

5.  The  organization  chart.  Exhibit  1. 
attached  to  this  amendment,  super- 
sedes the  organization  chart  dated  No- 
vember 14.  1978.  A  copy  of  the  organi- 
zation chart  is  on  file  with  the  original 
of  this  document  in  the  Office  of  the 
Federal  Register. 

Jahes  p.  Wells, 
Acting  Administrator,   National 
Oceanic  and  Atmospheric  Ad- 
ministration. 

Approved: 


Gut  W.  Chamberun,  Jr., 
Acting  Assistant  Secretary 
for  AdministratiOTL 
[PR  Doc.  79-7610  Filed  3-13-79:  8:45  am] 


[3510-17-M] 

[IDepartment  Organization  Order  5-1;  Amdt. 
1;  TransmitUl  444] 

UNDER  SECRETARY  OF  COMMERCE 

This  order  effective  February  23, 
1979  amends  the  material  appearing  at 
34  FR  6707  of  April  19,  1969. 

Effective  Date:  February  23,  1979. 

Department  Organization  Order  5-1 
of  April  3,  1969,  is  hereby  amended  as 
shown  below.  The  purpose  of  this 
amendment  is  to  remove  the  position 
of  Deputy  Under  Secretary  of  Com- 
merce from  this  Order.  (This  position 
is  continued  under  DOO  10-11.) 

In  pen  and  ink,  delete  Section  3.  Sec- 
tion 3.  Deputy  Under  Secretary  of 
Commerce.,  and  renumber  Section  4. 
as  Section  3.. 

JUANITA  M.  Kreps, 
Secretary  of  Commerce. 

Guy  W.  Chamberlin,  Jr., 
Acting  Assistant  Secretary 
for  Administration. 
(FR  Doc  79-7639  Filed  3-13-79;  8:45  am] 


[3510-17-M] 

[Department  Organization  Order  25-6B; 
Transmittal  439] 

UNITED  STATCS  FIRE  ADMINISTRATION 

This  order  effective  February  6.  1979 
supersedes  the  material  appearing  at 
41  FR  8520  of  February  27,  1976. 

Effective  Date:  February  6,  1979. 

Section  1.  Purpose. 

.01  This  Order  prescribes  the  organi- 
zation and  assignment  of  functions 
within  the  United  States  Fire  Adminis- 
tration (USFA).  The  Scope  of  authori- 
ty and  functions  of  the  USFA  are  set 
forth  in  Department  Organization 
Order  25-6A. 

.02  This  revision  reflects  the  change 
of  the  name  of  the  National  Fire  Pre- 
vention and  Control  Administration  to 
the  United  States  Fire  Administration, 
as  provided  in  the  Federal  Fire  Pre- 
vention and  Control  Act  of  1974.  as 
amended.  15  U.S.C.  15  U.S.C.  2201.  92 
Stat.  932;  clarifies  the  functions  of  the 
Office  of  the  Chief  Counsel  (para- 
graph 3.03);  establishes  the  Office  of 
Program  Planning  and  Evaluation, 
and  assigns  responsibility  for  the  NBS 
consultation  and  coordination  func- 
tions in  that  Office  (paragraph  3.06); 
establishes  the  Office  of  Technology 
Utilization  (paragraph  3.07);  clarifies 
the  functions  of  the  National  Acade- 
my for  Fire  Prevention  and  Control  in 
regard  to  arson  prevention,  detection 


and  control  training  (section  4.);  reti- 
ties  the  Public  Education  Office  as  the 
Office  of  Planning  and  Eklucation  and 
gives  the  Associate  Administrator  re- 
sponsibility for  encouraging  and  assist- 
ing local  jurisdictions  in  the  develop- 
ment of  master  plans  for  fire  preven- 
tion and  control,  and  developing  and 
administering  an  arson  prevention  and 
control  program  (Section  5.);  gives  the 
Associate  Administrator  of  the  Nation- 
al Fire  Data  Center  added  responsibili- 
ty for  development  of  equipment  for 
use  by  the  fire  services,  fire  and  build- 
ing code  review,  administration  of  the 
F^e  Safety  Effectiveness  Statement 
Program,  assisting  the  Consumer 
Product  Safety  Commission  upon  re- 
quest, conducting  research  on  manage- 
ment studies  for  the  fire  service,  pro- 
viding assistance  to  the  National  Insti- 
tutes of  Health  on  bum  research,  for- 
mulating methods  for  collection  of 
arson  data  to  be  compatible  with 
methods  of  collection  used  for  the  uni- 
form crime  statistics  of  the  Federal 
Bureau  of  Investigation,  and  develop- 
ing programs  for  improved  collection 
of  nationwide  arson  statistics  (Section 
6.):  and  abolishes  the  National  Fire 
Safety  and  Research  Office. 

Section  2.  Organization  structure. 

The  principal  organization  structure 
and  line  of  authority  shall  be  as  de- 
picted in  the  attached  organization 
chart.  A  copy  of  the  organization 
chart  is  on  file  with  the  original  of 
this  document  in  the  Office  of  the 
Federal  Register. 

Section  3.  Office  of  the  Administra- 
tor. 

.01  The  Administrator,  USFA.  for- 
mulates policies  and  programs  for 
achieving  the  objectives  of  USFA.  dir- 
ects the  execution  of  these  programs, 
and  assigns  other  responsibilities  as  re- 
quired. 

.02  The  Deputy  Administrator  assists 
the  Administrator  in  formulating  poli- 
cies and  programs  and  in  managing 
the  USFA.  and  shall  act  as  Adminis- 
trator during  the  absence  or  disability 
of  the  Administrator  or  in  the  event  of 
a  vacancy  in  the  Office  of  the  Admin- 
istrator. 

.03  The  Office  of  the  Chief  Counsel 
shall  provide  legal  services  to  all  com- 
ponents of  USFA.  to  include  consulta- 
tion on  policy  matters,  subject  to  the 
overall  authority  of  the  Department's 
General  Counsel  as  provided  in  De- 
partment Organization  Order  10-6. 
The  Chief  Counsel  shall  administer 
the  claims  program  prsecribed  by  Sec- 
tion 11  of  the  Federal  Fire  Prevention 
and  Control  Act  of  1974  (15  U.S.C. 
2201  et  seq.,  278f.)  (the  "Act"),  review 
and  give  clearance  within  USFA  to 
contracts,  grants,  agreements,  deeds, 
leases,  administrative  orders,  regula- 
tions, executive  orders,  codes,  stand- 
ards, and  related  documents;  be  re- 
sponsible for  the  preparation  of  all 
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legislative  proposals  emanating  from 
any  component  of  USPA.  for  the  ex- 
pression of  USFA's  views  as  to  the 
merits  of  proposed  or  pending  legisla- 
tion, and  for  statements  concerning 
pending  legislation  to  be  made  before 
committees  of  Congress,  and  perform 
such  other  functions  as  may  be  as- 
signed. 

.04  The  Office  of  Administration 
shall  develop  and  maintain  the  inter- 
nal administrative  management  con- 
trol systems  of  the  USFA;  perform 
budget  formulation  and  management 
functions;  perform  evaluative,  analyt- 
ic, and  developmental  work  on  admin- 
istrative systems  and  procedures;  ar- 
range for  and  facilitate  the  provision 
of  administrative  services  from  the  De- 
partment as  required;  and  perform 
such  other  administrative  manage- 
ment functions  as  the  Administrator 
shall  assign. 

.05  The  Office  of  Information  Serv- 
ices shall  coordinate  nonprogrammatic 
information  activities  within  oSFA; 
maintain  liaison  with  the  communica- 
tions media;  advise  the  Administrator 
and  other  USFA  officials  on  all  news 
media,  public  communication  and  in- 
formation policies  and  techniques;  and 
perform  such  other  functions  as  the 
Administrator  shall  assign.  These  in- 
formation activities  will  be  carried  out 
in  collaboration  with  the  Department- 
al Office  of  Public  Affairs. 

.06  The  Office  of  Program  Planning 
and  Evaluation  shall,  under  the  direc- 
tion of  the  Deputy  Administrator,  con- 
duct studies  to  evaluate  the  effective- 
ness of  operating  programs  in  accom- 
plishing established  objectives;  devel- 
op and  maintain  the  USFA  program 
management  system  including  multi- 
year  program  analysis  and  evaluation; 
direct  and  coordinate  the  development 
and  operation  of  a  system  of  manage- 
ment by  objectives,  including  identifi- 
cation of  program  objectives  and  mea- 
surement of  accomplishments  against 
these  objectives;  formulate,  recom- 
mend, and  operate  a  management  in- 
formation system;  analyze  fiscal  and 
program  plans  and  reprogramming 
proposals  for  conformance  with  estab- 
lished policies;  in  coordination  with 
the  National  Fire  Data  Center,  deter- 
mine intervention  strategies  based  on 
national  fire  data  and  advise  the  Ad- 
ministrator on  the  integration  of  these 
strategies  into  the  USFA  programs; 
consult  and  coordinate  with  the  Na- 
tional Bureau  of  Standards  Center  for 
Fire  Research  on  the  conduct  of  basic 
and  applied  research  as  prescribed  in 
the  Act;  maintain  a  continuous  review 
of  the  status  of  resource  investments 
and  program  performance  in  relation 
to  fiscal  plans;  and  perform  such  other 
functions  as  the  Administrator  shall 
assign. 

.07  The  Office  of  Technology  Utiliza- 
tion shall  provide  assistance  to  the  Ad- 
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ministrator  and  all  components  of 
USFA  in  technology  transfer  and  utili- 
zation, and  provide  a  central  point  of 
contact  within  USFA  for  users  of  fire 
prevention  and  control  technology; 
formulate,  recommend  and  maintain  a 
national  policy  for  fire  research  and 
technology,  and  ensure  coordination 
with  fire-related  national  policies  such 
as  science  and  technology  policy  and 
standards  policy;  and  perform  such 
other  functions  as  the  Administrator 
shall  assign. 

Section  4.  National  Academy  for  Fire 
Prevention  and  Control. 

.01  The  National  Academy  for  Fire 
Prevention  and  Control  (the  "Acade- 
my"), shall  be  headed  by  a  Superin- 
tendent (appointed  by  the  Secretary 
of  Commerce)  who  shall  report  and  be 
subject  to  the  direction  of  the  Admin- 
istrator. 

.02  The  Academy  shall: 

a.  Advance  the  professional  develop- 
ment of  fire  service  personnel  and  of 
other  persons  engaged  in  fire  preven- 
tion and  control  activities; 

b.  Encourage  new  programs  and  rec- 
ommend strengthening  of  existing 
programs  of  education  and  training  at 
State  and  local  levels  and  through  pri- 
vate institutions  by  providing  assist- 
ance as  prescribed  by  the  Act; 

c.  Provide  training  and  instructional 
materials  in  the  skills  and  knowledge 
necessary  to  assist  Federal,  State,  and 
local  fire  service  and  law  enforcement 
personnel  in  arson  prevention,  detec- 
tion, and  control,  and 

d.  Perform  other  functions  as  pre- 
scribed by  the  Act  or  as  the  Adminis- 
trator shall  assign. 

Section  5.  Office  of  Planning  and 
Education. 

The  Office  of  Planning  and  Educa- 
tion, headed  by  an  Associate  Adminis- 
trator who  shall  report  and  be  respon- 
sible to  the  Administrator,  shall: 

a.  Educate  the  public  and  overcome 
public  indifference  to  fire  and  fire  pre- 
vention; 

b.  Provide  specialized  fire  education 
information  to  those  groups  particu- 
larly vulnerable  to  fire  hazards; 

c.  Conduct  research,  testing,  and  ex- 
perimentation to  determine  the  most 
effective  means  of  public  education; 

d.  Encourage  and  assist  local  juris- 
dictions in  the  development  of  master 
plans  for  fire  prevention  and  control; 

e.  Develop  arson  detection  tech- 
niques to  assist  Federal  agencies  and 
State  and  local  jurisdictions  in  improv- 
ing arson  prevention,  detection,  and 
control; 

f.  Develop  programs  for  public  educ- 
tion on  the  extent,  causes,  and  preven- 
tion of  arson; 

g.  Develop  handbooks  to  assist  Fed- 
eral. State,  and  local  fire  service  law 
enforcement  personnel  in  arson  pre- 
vention and  detection:  and 


h.  Perform  such  other  functions  as 
the  Administrator  shall  assign. 

Section  6.  National  Fire  Data 
Center. 

The  National  Fire  Data  Center, 
headed  by  an  Associate  Administrator 
who  shall  report  and  be  responsible  to 
the  Administrator,  shall: 

a.  Operate  directly,  or  through  con- 
tracts or  grants,  a  comprehensive 
system  for  the  selection,  analysis,  pub- 
lication, and  dissemination  of  informa- 
tion related  to  the  prevention,  occur- 
rence, control,  and  results  of  fires  of 
all  types; 

b.  Encourage  and  assist  State,  lo^al. 
and  other  agencies,  public  and  private, 
in  developing  and  reporting  informa- 
tion; 

c.  Develop  standardized  data  report- 
ing methods; 

d.  Make  full  use  of  existing  data 
sources; 

e.  Effect  maximum  dissemination  of 
the  data  collected  and  developed  by 
the  Center  in  appropriate  forms  to 
Federal  agencies.  State  and  local  gov- 
ernments, private  organizations,  indus- 
try, business,  and  other  interested  par- 
ties; 

f.  Plan  and  direct  a  continuous  pro- 
gram of  development,  testing,  and 
evaluation  of  equipment  for  use  by  the 
Nation's  fire,  rescue,  and  civil  defense 
services; 

g.  Review,  evaluate,  and  suggest  im- 
provements in  State  and  local  fire  pre- 
vention codes,  building;  codes  and  regu- 
lations; 

h.  Administer  the  Fire  Safety  Effec- 
tiveness Statement  Program  as  de- 
scribed in  the  Act; 

i.  Upon  request,  assist  the  Consumer 
Product  Safety  Commission  in  the  de- 
velopment of  fire  safety  standards  or 
codes  for  consumer  products; 

j.  Directly,  or  through  contracts  or 
grants,  conduct  research  as  author- 
ized; conduct  studies  of  the  operations 
and  management  aspects  of  fire  serv- 
ices and  of  the  productivity  and  effi- 
ciency of  fire  service  personnel;  spon- 
sor demonstration  projects  to  intro- 
duce and  encourage  acceptance  of  new- 
technology,  standards.  operating 
methods,  command  techniques,  and 
management  systems  by  fire  services; 
and  measure  and  evaluate,  on  a  cost- 
benefit  basis,  the  effectiveness  of  the 
programs  of  individual  fire  services; 

k.  Provide  assistance  to  the  National 
Institutes  of  Health  in  establishing  an 
expanded  program  of  research  on 
burns,  treatment  of  burn  injuries,  and 
rehabilitation  of  victims  of  fires; 

1.  Formulate  methods  for  collection 
of  arson  data  which  would  be  compati- 
ble with  methods  of  collection  used  for 
the  uniform  crime  statistics  of  the 
Federal  Bureau  of  Investigation; 

m.  Develop  and  Implement  programs 
for  improved  collection  of  nationwide 


arson   statistics   within   the   National 
Fire  Incident  Reporting  System;  and 

n.  Perform  other  functions  as  the 
Administrator  shall  assign. 

Joseph  A.  Moreland. 
Administrator,  United  States 
Fire  Administration. 

Approved: 

Guy  W.  Chamberlin,  Jr., 
Acting  Assistant  Secretary 
for  Administration. 

(FR  Doc.  79-7641  Filed  3-13-79:  8:45  ani) 
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COMMITTEE  FOR  THE  IMPLEMENTA- 
TION OF  TEXTILE  AGREEMENTS 

CHANGES  IN  OFFiaALS  OF  THE  GOVERN- 
MENT OF  THE  REPUBLIC  OF  THE  PHILIPPINES 
AUTHORIZED  TO  ISSUE  EXPORT  VISAS  AND 
CERTIFICATIONS  FOR  EXEMPT  TEXTILE 
PRODUCTS  FROM  THE  PHILIPPINES 

March  9.  1979. 
AGENCY:  Committee  for  the  Imple- 
mentation of  Textile  Agreements. 

ACTION:  Four  officials  of  the  Govern- 
ment of  the  Republic  of  the  Philip- 
pines have  been  authorized  to  issue 
export  visas  and  certifications  for 
exempt  cotton,  wool  and  man-made 
fiber  textile  products  from  the  Philip- 
pines. 

SUMMARY:  The  Government  of  the 
Republic  of  the  Philippines  has  noti- 
fied the  United  States  Government 
that,  effective  on  January  3.  1979.  the 
following  officials  are  authorized  to 
issue  export  visias  and  certifications 
for  exempt  textile  products  exported 
to  the  United  States: 

Troadio  T.  Quiazon.  Jr. 
Conrado  Sanchez.  Jr. 
Eduardo  G.  Sanchez 
Alicia  L.  de  la  Cruz 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT:  Judith  L.  McConahy,  In- 
ternational Trade  Specialist,  Office  of 
Textiles.  U.  S.  Department  of  Com- 
merce. Washington,  D.  C.  20230  (202/ 
377-5423). 

SUPPLEMENTARY  INFORMATION: 
On  September  9.  1976.  a  letter  to  the 
Commissioner  of  Customs  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agree- 
ments was  published  in  the  Federal 
Register  (41  FR  38205).  which  estab- 
lished an  export  visa  requirement  and 
certification  for  exemption  of  cotton, 
wool  and  man-made  fiber  textile  prod- 
ucts, produced  or  manufactured  in  the 
Philippines  and  exported  to  the 
United   States.   One   of   the    require- 
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ments  is  that  the  visas  and  certifica- 
tions for  exemption  must  be  signed  by 
an  official  authorized  by  the  Govern- 
ment of  the  Republic  of  the  Philip- 
pines. The  Government  of  the  Repub- 
lic of  the  Philippines  has  requested 
that  four  officials  be  recognized  as  au- 
thorized to  issue  export  visas  and  cer- 
tifications for  exemption. 

Robert  E.  Shepherd. 
Chairman,  Committee  for  the 
Implementation  of  Textile 
Agreements,  and  Deputy  As- 
sistant Secretary  for  Domestic 
Business  Development 
[PR  Doc.  79-7770  Filed  3-13-79;  8:45  am) 
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TEXTILE  PRODUCTS  FROM  THE  DOMINICAN 
REPUBUC 

Announcing  Import  Restraint  Level  for  Certain 
Mon-Mode  Fiber 

March  12.  1979. 

On  December  7,  1978,  there  was  pub- 
lished in  the  Federal  Register  (43  FH 
57327)  a  notice  dated  November  30. 
1978,  announcing  forthcoming  consul- 
tations concerning  exports  to  the 
United  States  of  man-made  fiber  bras- 
sieres in  Category  649,  produced  or 
manufactured  in  the  Dominican  Re- 
public. 

During  the  period  February  23- 
March  1.  1979,  the  United  States  Gov- 
ernment held  consultations  with  the 
Government  of  the  Dominican  Repub- 
lic concerning  a  bilateral  agreement. 
Including  an  import  restraint  level  for 
Category  649.  No  agreement  was 
reached  on  a  solution  to  this  problem. 
Recent  data  confirm  that  imports 
have  continued  to  cause  disruption  to 
the  U.S.  market. 

Under  the  terms  of  Article  3  and 
Annex  B  of  the  Arrangement  Regard- 
ing International  Trade  in  Textiles, 
the  Committee  for  the  Implementa- 
tion of  Textile  Agreements  has  in- 
formed the  Government  of  the  Domi- 
nican Republic  that,  beginning  on  No- 
vember 1.  1978.  and  extending  through 
October  31.  1979.  imports  of  man- 
made  fiber  textile  products  in  Catego- 
ry 649  will  be  limited  to  1.134,636 
dozen. 

Accordingly,  there  is  published 
l)elow  a  letter  of  March  12,  1979.  from 
the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile  Agree- 
ments to  the  Commissioner  of  Cus- 
toms directing  that,  effective  on 
March  15,  1979,  and  for  the  twelve- 
month period  beginning  on  November 
1,  1978,  and  extending  through  Octo- 
ber 31,  1979,  the  amounts  of  man- 
made  fiber  textile  products  in  Catego- 
ry 649,  produced  or  manufactured  in 
the  Dominican  Republic  that  may  be 
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entered  into  the  United  States  for  con- 
sumption or  withdrawn  from  ware- 
house for  consumption  shall  be  limit- 
ed to  the  designated  level. 

Arthur  Garel. 
Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

March  12.  1979. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  D.C.  20229 

Dear  Mr.  Commissioner:  Under  the  terms 
of  the  Arrangement  Regarding  Internation- 
al Trade  in  Textiles  done  at  Geneva  on  De- 
cember 20.  1973,  as  extended  on  December 
14.  1977  and  in  accordance  with  the  provi- 
sions of  Executive  Order  11651  of  March  3. 
1972.  as  amended  by  Executive  Order  11951 
of  January  6.  1977.  you  are  directed,  effec- 
tive on  March  15.  1979.  and  for  the  twelve- 
month  period   beginning   on    November    1. 

1978  and   extending   through   October   31. 

1979  to  prohibit  entry  into  the  United 
States  for  con.sumption  and  withdrawal 
from  warehouse  for  consumption  of  man- 
made  fiber  textile  products  in  Category  649. 
produced  or  manufactured  in  the  Domini- 
can Republic,  in  excess  of  1.134.636  dozen." 

Man-made  fiber  textile  products  in  Cate- 
gory 649  which  have  been  relea.sed  from  the 
custody  of  the  U.S.  Customs  Ser\ice  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(aKlKA)  prior  to  the  effective  dale  of 
this  directive  shall  not  be  denied  entry 
under  this  directive. 

A  detailed  description  of  the  textile  cate- 
gories In  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Rbcister  on  Janu- 
ary 4.  1978  (43  FR  884).  as  amended  on  Jan- 
uary 25.  1978  (43  FR  3421).  March  3.  1978 
(43  FR  8828).  June  22.  1978  (43  FR  26773). 
September  5.  1978  (43  FR  39408).  and  Janu- 
ary 2.  1979  (44  FR  94). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  Include  entry  for  con- 
sumption into  the  Commonwealth  of  Puerto 
Rico. 

The  actions  taken  with  respect  to  the 
Government  of  the  Dominican  Republic 
and  with  respect  to  imports  of  man-made 
fiber  textile  products  from  the  Dominican 
Republic  have  been  determined  by  the  Com- 
mittee for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs  func- 
tions of  the  United  States.  Therefore,  the 
directions  to  the  Commissioner  of  Customs, 
being  necessary  to  the  implementation  of 
such  actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  publi-shed  in 
the  Federal  Register. 

Sincerely. 

Arthur  Garel. 
Acting  Chairman.  Committee  for  the 
implementation    of   Textile  Agree- 
ments. 

(FR  Doc.  79-7899  Filed  3-13-79;  8:45  am) 


'The  level  of  restraint  has  not  been  ad- 
justed to  reflect  any  imports  after  Ociober 
31.  1978. 
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[6351-01-M] 

COMMODITY  FUTURES  TRADING 
COMMISSION 

PROPOSED  FUTURES  CONTRACTS 

Availability 

In  the  two  documents  appearing  on 
page  12477  in  the  Federal  Register  of 
March  7.  1979,  the  telephone  number 
for  the  Executive  Secretariat  is  incor- 
rect. The  correct  telephone  number  is 
(202)  254-6314. 

Dated:  March  9,  1979. 

Gary  L.  Seevers. 
Acting  Chairman. 

(FR  Doc.  79-7684  Filed  3-13-79:  8:45  ami 


[3710-92-M] 

DEPARTMENT  OF  DEFENSE 

Departm«nl  of  the  Army 

SHORELINE  EROSION  ADVISORY  PANEL 

Notice  of  Open  Mooting 

In  accordance  with  Section  10(a)(2) 
of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby- 
given  of  a  meeting  of  the  Shoreline 
Erosion  Advisory  Panel  on  4-5  April 
1979. 

The  meeting  will  be  held  in  the 
Howard  Johnson  Hotel.  314  Miracle 
Strip  Parkway,  SW,  Fort  Walton 
Beach,  Florida,  from  0830  hours  to 
1600  hours  on  4  April  1979  and  from 
0830  hours  to  1600  hours  on  5  April 
1979. 

The  4  April  session  will  be  devoted 
to  briefing  and  field  trip  to  the  Basin 
Bayou.  Florida,  demonstration  site  to 
view  and  discuss  the  erosion  control 
devices  installed  at  this  site;  the  5 
April  session  will  be  devoted  to  discus- 
sions and  presentations  from  the  var- 
ious Districts  and  the  Office  Chief  of 
EJngineers  personnel  on  the  status  of 
the  other  demonstration  projects  with 
individual  reports  on  the  Roanoke 
Island.  NC  site;  the  Fontainebleau,  LA 
site;  the  Ninilchik,  Alaska  site,  and  the 
Stuart  Jensen  Causeways.  Florida, 
site.  There  will  also  be  a  report  by  the 
Coastal  Engineering  Research  Center 
on  the  status  of  the  contract  for  anal- 
ysis of  monitoring  data  for  the  pro- 
gram. 

Participation  by  the  public  is  sched- 
uled for  1100  hours  on  5  April  1979. 

The  meeting  will  be  open  to  the 
public  subject  to  the  following: 

1.  Since  seating  capacity  of  the 
meeting  room  at  the  Howard  Johnson 
Hotel  is  limited,  advance  notice  of 
intent  to  attend,  although  not  re- 
quired, is  requested  in  order  to  assure 
adequate  arrangements  for  those  wish- 
ing to  attend. 

2.  Oral  participation  by  public  atten- 
dees is  encouraged  during   the   time 
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scheduled  on  the  agenda:  written 
statements  may  be  submitted  prior  to 
the  meeting  or  up  to  30  days  after  the 
meeting. 

Inquiries  and  notice  of  intent  to 
attend  the  meeting  may  be  addressed 
to  Colonel  John  H.  Cousins,  Executive 
Secretary,  Shoreline  Erosion  Advisory 
Panel.  Kingman  Building,  Fort  Bel- 
voir.  VA  22060;  Telephone  (202)  325- 
7000. 

By  authority  of  the  Secretary  of  the 
Army. 

Dated:  February  28.  1979. 

Rome  D.  Smyth. 
Colonel,  U.S.  Army,  Director,  Ad- 
ministrative Management, 
TAGCEN. 
[PR  Doc.  79-7674  Filed  3-13-79,  8:45  am) 


[3810-70-M] 

Office  of  the  Secretary 

DEFENSE  SCIENCE  BOARD  TASK  FORCE  ON 
ENDURING  STRATEGIC  COMMAND  CON- 
TROL AND  COMMUNICATIONS 

Mooting 

The  Defense  Science  Board  Task 
Force  on  Enduring  Strategic  Com- 
mand Control  and  Communications 
will  meet  in  closed  session  on  April  10- 
11,  1979  in  Washington.  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of  De- 
fense and  the  Under  Secretary  of  De- 
fense for  Research  and  Engineering  on 
scientific  and  technical  matters  as 
they  affect  the  perceived  needs  to  the 
Department  of  Defense. 

A  meeting  of  the  Task  Force  on  En- 
during Strategic  Command  Control 
and  Communications  has  been  sched- 
uled for  April  10-11,  1979  to  develop 
solution  sets  and  draft  report  to  the 
Secretary  of  Defense. 

In  accordance  with  5  U.S.C.  App.  I 
510(d)  (1976),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1976),  and  that 
accordingly,  this  meeting  will  be 
closed  to  the  public. 

March  9,  1979. 

h.  e.  lofdahl. 
Deputy     Director,     Correspond- 
ence and  Directives,  Washing- 
ton Headquarters  Services.  De- 
partment of  Defense. 

[FR  Doc.  79-7702  Filed  3-13-79;  8:45  ami 


[6450-01 -M] 

DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  79-05-NG] 

GREAT  LAKES  TRANSMISSION  CO.  FOR  EMER- 
GENCY AUTHORIZATION  TO  IMPORT  CA- 
NADIAN NATURAL  GAS  INTO  THE  UNITED 
STATES 

Order  Granting  Roqwett 

On  February  12.  1979.  the  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  filed  with  the  Economic 
Regulatory  Administration  (ERA)  of 
the  Department  of  Energy  (DOE)  an 
application  for  emergency  authoriza- 
tion to  Import  to  3  billion  cubic  feet 
(Bcf)  (84.951  Mm')  of  natural  gas  from 
its  Canadian  supplier,  TransCanada 
Pipelines  Limited  (TransCanada). 

Great  Lakes  states  that  the  natural 
gas  is  needed  to  meet  an  emergency 
situation  which  has  developed  in  natu- 
ral gas  markets  served  by  Peoples  Nat- 
ural Gas  Division  (Peoples)  of  North- 
ern Natural  Gas  Company  (Northern). 
Northern  is  a  customer  of  Great 
Lakes. 

On  February  22,  1979,  ERA  issued  a 
notice  of  receipt  of  Great  Lakes'  appli- 
cation, intent  to  issue  an  expedited 
order,  and  invitation  to  submit  peti- 
tions to  intervene  and  briefs  on  the 
merits  of  the  request  (44  FR  10863, 
February  23,  1979).  In  response  to  that 
notice.  ERA  received  written  com- 
ments from  certain  industrial  custom- 
ers of  Peoples  which  confirmed  the 
emergency  situation  described  by 
Great  Lakes  and  supported  the  appli- 
cation of  Great  Lakes.  ERA  received 
no  request  for  a  hearing  and  no  com- 
ments in  opposition  to  Great  Lakes' 
application. 

Great  Lakes  states  that  the  3  Bcf 
(84.951  Mm')  of  natural  gas: 

Would  t>e  in  addition  to  its  existing  imp>ort 
authorization. 

Would  be  required  only  during  the  cur- 
rent contract  year  to  meet  the  emergency. 

Would  use  existing  pipelines  and  intercon- 
nections and  would  not  require  additional  or 
new  facilities. 

Would  not  interfere  with  Great  Lakes' 
ability  to  supply  natural  gas  to  any  of  its 
customers. 

Would  be  purchased  at  the  current  import 
price  of  $2.16  per  million  British  thermal 
units  (MMBtu)  ($2,047  per  Gigajoule)  as  au- 
thorized by  the  Canadian  National  Energy 
Board  (NEB)  and  previously  approved  by 
the  Federal  Energy  Regulatory  Administra- 
tion (FERC). 

Great  Lakes  states  that  it  has  been 
informed  by  TransCanada  that  Trans- 
Canada has  sufficient  additional  gas 
supply  and  capacity,  and  can  promptly 
obtain  approval  from  the  NEB,  to 
make  the  additional  volumes  available 
for  export  to  the  United  States. 


The  emergency  Great  Lakes  de- 
scribes results  from  the  colder-than- 
normal  temperatures  which  Peoples' 
service  area  has  experienced  during 
the  1978-1979  winter  heating  season. 
In  a  letter  from  Peoples  to  Great 
Lakes  dated  February  13,  1979,  and 
submitted  to  ERA  by  Great  Lakes  on 
that  date.  Peoples  states  that  the  serv- 
ice of  its  supplier.  Northern,  experi- 
enced temperatures  18.8  percent  below 
normal  from  October  1978  to  January 
1979.  The  month  of  January  1979  was 
25.7  percent  colder  than  normal. 

During  the  first  part  of  January, 
Peoples  was  advised  by  some  of  its  cus- 
tomers of  a  need  for  emergency  gas  to 
offset  curtailed  volumes  of  natural 
gas.  Those  customers  included  firm  in- 
dustrial plants  In  Minnesota  and 
Michigan  which  use  natural  gas  in  the 
processing  of  taconite  ore  for  the  steel 
industry.  Without  this  gas,  the  appli- 
cant and  commenters  have  stated  that 
there  exists  the  possibility  of  plant 
shutdowns  with  a  resulting  increase  in 
unemployment.  The  total  work  force 
of  the  taconite  plants  In  question,  ac- 
cording to  Peoples,  is  approximately 
10.500.  Peoples  accordingly  requested 
Great  Lakes  to  supply  60-day  emer- 
gency volumes  of  gas  under  the  provi- 
sions of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  Volumes  requested  were 
up  to  60,000  Mcf  per  day,  which  began 
flowing  into  Northern's  system  for  re- 
delivery to  Peoples  on  January  26, 
1979.  These  were  provided  under 
Great  Lakes'  existing  import  license. 
Great  Lakes  advised  Peoples  that  no 
additional  volumes  would  be  available 
after  February  20,  1979.  without  the 
relief  requested  in  this  application. 
Consequently,  applicant  has  stated 
that  it  will  only  need  to  import  the  gas 
requested  in  the  instant  application 
through  March  27,  1979. 

The  letter  from  Peoples  includes  de- 
tails on  the  fuel  needs  of  various  in- 
dustrial customers.  The  substance  of 
the  account  Is  that,  due  to  natural  gas 
curtailments,  the  industrial  firms  have 
had  to  bring  in  fuel  oil  by  truck,  some- 
times over  considerable  distances  and 
under  hazardous  driving  conditions.  A 
portion  of  the  fuel  oil  Is  of  Canadian 
origin  with  substantial  quantities  of 
domestic  Number  2  fuel  oil  also  being 
used. 

Peoples  states  that,  with  the  emer- 
gency supply  of  natural  gas  through 
March  27,  1979,  It  will  also  be  able  to 
serve  Its  presently  curtailed  lower-pri- 
ority (Priorties  7  through  10)  boiler 
fuel  customers  and  thereby  further 
offset  oil  Imports  and  draw  down  of 
middle  distillate  stocks.  The  following 
is  Peoples'  estimate  of  the  volumes  of 
Number  2  fuel  oil  which  could  be 
offset  based  upon  favorable  action  on 
Great  Lakes  requests: 
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Priority  3  taconite  processor  requirements 
in  Minnesota  and  Michigan— 208.570  bar- 
rels (of  which  32.476  barrels  is  Canadian). 

Other  industrial  requirements  in  Minnesota. 
Iowa  and  Nebraska  supplied  by  U.S.  refin- 
eries—260.714  barrels. 

Total  potential  offset— 469,284  barrels. 

On  January  3,  1979,  ERA  Issued  a 
"Proposed  Special  Rule  for  Tempo- 
rary Public  Interest:  Exemption  for 
Use  of  Natural  Gas  by  Existing  Power- 
plants  under  the  Powerplant  and  In- 
dustrial Fuel  Use  Act  of  1978"  (44  FR 
1694-1696,  January  5,  1979).  The 
intent  of  the  Special  Rule  was  to  en- 
courage short-term  switching  to  natu- 
ral gas  and  propane  by  Industrial  and 
utility  powerplants  which  are  burning 
fuel  oil.  The  purpose  was  to  take  ad- 
vantage of  the  current  surplus  of  do- 
mestic natural  gas  and  propane  to 
help  reduce  Imports  of  oil  and  deple- 
tion of  stocks  of  middle  distillate. 

The  request  of  Great  Lakes  is  In 
some  respects  consistent  with  the  ob- 
jectives of  the  Special  Rule.  While  the 
gas  to  be  used  would  be  foreign  rather 
than  domestic,  a  portion  of  the  oil 
which  would  be  offset  by  use  of  the 
gas  Is  also  Imported.  What  portion  of 
the  gas  which  would  offset  use  of  do- 
mestic distillate  would  also  have  the 
effect  of  offsetting  oil  Imports,  though 
not  as  directly.  It  would,  however, 
help  ease  the  pressure  on  domestic 
stocks  of  distillate  available  for  home 
heating  and  other  high  priority  uses. 

Because  the  policy  embodied  in  the 
Special  Rule  contemplates  the  substi- 
tution of  domestic  rather  than  Import- 
ed gas  for  fuel  oil,  ERA  has  Investigat- 
ed the  extent  to  which  domestic 
rather  than  Canadian  gas  would  be 
available  in  the  present  case.  In  that 
regard.  Great  Lakes  submitted  to  ERA 
a  letter  from  Peoples  on  February  15, 
1979,  which  stated: 

•  •  •  Peoples  *  •  •  asked  Its  supplier.  North- 
em  Natural  Gas  Company,  to  act  as  agent 
to  invistigate  available  supplies  of  emergen- 
cy volumes.  Northern's  investigation  encom- 
passed traditional  domestic  gas  supply  areas 
in  the  United  States,  such  as  Oklahoma 
Natural  Gas.  Producers  Gas,  Houston  Natu- 
ral Gas,  and  others.  Peoples  was  advised  by 
Northern,  that  after  a  thorough  canvas  of 
potential  sources,  taking  into  account  inter- 
connections of  facilities,  transportation  ar- 
rangements, compatibility  of  those  arrange- 
ments and  avaialble  volumes,  with  North- 
em's  existing  system  conditions,  that  none 
was  available  this  late  in  the  heating  season. 

On  February  23,  1979.  Great  Lakes 
submitted  additional  Information  to 
ERA  Indicating  that  two  potential 
sources  of  domestic  gas  close  to  Peo- 
ples' service  area  also  were  unable  to 
supply  gas  during  the  period  in  ques- 
tion In  lieu  of  the  Canadian  gas  re- 
quested. The  two  sources  were  Michi- 
gan Consolidated  Gas  Company  and 
Michigan  Wisconsin  Pipe  Line  Compa- 
ny. In  addition  to  Information  sup- 
plied by  Great  Lakes.  Peoples,  and  In- 
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dustrlal  customers  of  Peoples  In  Min- 
nesota, ERA  has  received  independent 
information  from  the  Minnesota 
Energy  Agency  that  there  Is  a  serious 
shortage  of  Ntmiber  1  and  Number  2 
fuel  oil  in  the  state.  (Telephone  com- 
munication to  ERA  on  Februray  22, 
1979.) 

In  view  of  these  assertions,  and  In 
light  of  the  apparent  emergency  situa- 
tion which  exists.  ERA  finds  that  In 
this  instance  the  importation  of  limit- 
ed quantities  of  Canadian  gas  for  a 
short  period  Is  consistent  with  DOE's 
efforts  to  reduce  the  use  of  oil  by  sub- 
stituting natural  gas  and  is  "not  incon- 
sistent with  the  public  interest." 

The  present  application  presents 
ERA  with  an  emergency  situation  in 
which  prompt  regulatory  action  is  re- 
quired. Great  Lakes  has  requested.  In 
view  of  the  emergency,  that  ERA 
waive  the  procedural  requirements  for 
Import  applications  prescribed  in  Part 
153  of  the  Regulations  under  the  Nat- 
ural Gas  Act  (Title  18  CFR).  In  the  ab- 
sence of  any  objections  on  the  record 
in  response  to  ERA'S  notice  in  the  Fed- 
eral Register,  ERA  finds  it  in  the 
public  Interest  to  waive  those  require- 
ments. Including  18  CFR  153.2,  which 
provides  that  applications  must  t>e 
filed  thirty  days  prior  to  the  date  of 
importation.  Although  ERA  hereby 
waives  the  procedural  requirements 
for  good  cause  shown,  ERA  conditions 
this  authorization  to  Import  upon 
Great  Lakes'  complying  with  the 
terms  of  Part  153  as  set  forth  below.  It 
should  also  be  noted  that  the  emer- 
gency application  has  been  Judged 
solely  on  its  merits  and  that  ERA'S 
order  in  this  case  will  have  no  bearing 
on  any  other  proceedings  In  which 
Great  Lakes,  Northern.  TransCanada, 
or  Peoples  may  be  involved  before 
ERA.     , 

Order 

1.  Great  Lakes  Is  hereby  authorized 
to  commence  Immediately  the  impor- 
tation of  up  to  3  Bcf  (84.951  Mm  ')  of 
natural  gas  from  Canada  for  a  period 
to  end  no  later  than  March  27.  1979. 
upon  the  terms  and  conditions  out- 
lined below. 

2.  The  applicant  shall  file  within 
fourteen  (14)  days  of  the  Issuance  of 
this  order  an  application  complying 
with  the  terms  of  Part  153  of  Title  18 
CFR  Including  the  submission  of  all 
relevant  contracts  pertaining  to  the 
importation  of  this  natural  gas. 

3.  DOE  shall  cause  prompt  notice  of 
the  Issuance  of  this  order  to  be  pub- 
lished In  the  Federal  Register  and 
may  rescind  the  Import  authority 
granted  herein  if  further  proceedings 
appear  warranted  and  result  In  a  de- 
termination that  this  authorization  Is 
Inconsistent  with  tne  public  Interest. 
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Issued     in     Washington.     D.C..     on 
March  5.  1979. 

Barton  R.  House. 
Assistant    Administrator.    Fuels 
Regulation.  Economic  Regula- 
tory Administration. 

(PR  Doc.  79-7713  Piled  3  13  79:  HAS  ami 
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Federal  Energy  Regulatory  Committien 

(Docket  No.  CP78  4531 

TRANSCONTINENTAL  GAS  PIPE  LINE  CORP. 
Natic*  of  Tariff  Filing 

March  8.  1979. 
Take  notice  that  on  February  16. 
1979.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  following  sheets  of  its  FERC 
Ga.s  Tariff.  OriRinal  Volume  No.  2: 

Original  Sheet  Nos.  1632  throuKlJ  1643 
coast  1  111  ting  Rate  S<-heduIe  X-177.  a  tran.s 
portation  agreement  dated  June  21.  1978. 
between  Trarvsco  and  Tenne.sjwe  Ga.s  Pipe 
line  Company,  a  Divtsion  o(  Tenneco  Inr 
(Tenne.s.sec). 

Transco  states  that  the  subject 
transportation  arrangement  was  au 
Ihorized  by  the  Commission  in  a  cer- 
tificate issued  in  Transco  Docket  No 
CP78-453  by  order  dated  November  22. 
1978.  and  that  copy  of  the  instant 
filing  has  been  .served  upon  Tennessee. 

The   tariff  sheets  are   propcsed   to 
become  effective  November  22.  1978. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis 
sion.  825  North  Capitol  Street.  N.E.. 
Washington,  DC.  20426.  in  accordance 
with  sections  1.8  and  1.10  of  the  Com 
mission's  Rules  of  Practice  and  Proce- 
dure (18  CFR  18.  1.10).  All  such  peti 
tions  or  protests  should  be  filed  on  or 
before  March  14.  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testanls  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

lx)is  D.  Cashell. 
Acting  Secretary. 

(PR  Doc.  79-7694  Piled  3-13-79;  8:45  am) 


Offic*  of  Attittant  Socratory  for  Intemational 
Affair* 

PCACEFUl  USES  OF  ATOMIC  ENERGY 

Proposed  Sub«e<)wocH  Arrangement 

Pursuant  to  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed ^2  U.S.C.  2160)  notice  is  hereby 
given  of  a  proposed  "subsequent  ar- 
rangement" under  the  Additional 
Agreement  Between  the  Government 
of  the  United  States  of  America  and 
the  European  Atomic  Energy  Commu- 
nity (EURATOM)  Concerning  the 
Peaceful  Uses  of  Atomic  Energy  and 
the  Agreement  for  Cooperation  Be- 
tween the  Government  of  the  United 
States  of  America  and  the  Govern- 
ments of  the  Republic  of  Au.stria. 
Japan,  and  Sweden. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  the  following  re- 
transfers  of  U.S  origin  material: 

(1)  RTD/AT(EU)-50  Retransfer 
from  West  Germany  to  Austria  of  20g 
Uranium,  containing  4g  U-235.  for 
analysis  at  Seit>ersdorf.  Austria. 

(2)  RTD/EU(SW)-42  Retransfer 
from  Sweden  to  West  Germany  of 
412g  Uranium,  containing  8g  U-235 
and  2g  produced  Plutonium  for  po.st- 
irradiation  examination  and  then  to 
waste  disposal. 

(3)  RTD/SW(JA)-1  Retrarisfer  from 
Sweden  to  Japan  of  1.920g  Uranium, 
containing  61. 5g  U-235  for  irradiation 
experiment  to  examine  the  pellet-clad 
interaction  failure  of  pressurized  reac- 
tor fuel  at  various  bum-up  levels. 

(4)  RTD/SW(EU)-95  Retransfer 
from  West  Germany  to  Sweden  of 
17.390  kgs  Uranium.  containing 
556.480  kgs  U-235.  for  fuel  elemenUs 
for  the  Ringhals  II  reactor. 

In  accordance  with  section  131  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  it  has  been  determined  that 
approvals  of  these  relransfers  of  nu- 
clear material  will  not  be  inimical  to 
the  common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  March  8.  1979. 

Harold  D.  Bencelsdorp. 
Director  for  Nuclear  A/fairs, 
International  Programs. 
(FR  Doc.  79-7637  Piled  3-13-79;  8:45  am) 
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Weftem  Ar*m  Powor  Administration 

COLORADO  RIVCR  STORAGE  PROJECT  (CRSP) 

Allocation  of  Pootiing  Power 

AGENCY:  Western  Area  Power  Ad- 
ministration (WAPA»,  Department  of 
Energy. 

ACTION:  Allocation  of  Peaking 
Power. 

SUMMARY:  Notice  of  a  Proposed  Al- 
location of  Peaking  Power  was  pub- 
lished in  the  Federal  Register. 
Volume  43.  No.  121.  Thursday.  June 
22.  1978,  pp.  26793-26796.  After  receipt 
and  analysis  of  comments  from  inter- 
ested parties  as  well  as  acceptances,  re- 
jections, and  requests  for  additional 
power  from  allottees  and  reallocation 
of  rejected  amounts,  the  Western  Area 
Power  Administration  presents  herein 
the  final  allocation  of  Colorado  River 
Storage  Project  long-term  peaking 
power. 

DATE:  This  allocation  will  become  ef- 
fective at  the  beginning  of  the  April 
1979  billing  period. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  A.  M.  Gabiola.  Area  Manager, 
Western  Area  Power  Administration. 
Salt  Lake  City  Area  Office,  175 
North  2400  West.  Salt  Lake  City. 
Utah  84147,  (801)  524  5493. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  Pub.  L.  84-485,  April  11, 
1956  (70  Stat.  105),  the  Reclamation 
Project  Act  of  1939  (53  Stat.  1187, 
1194.  1198).  and  Pub.  L.  95-91.  August 
4.  1977  (91  Stat.  565).  the  Administra- 
tor of  WAPA  hereby  allocates  addi- 
tional power  from  CRSP  to  be  market- 
ed as  peaking  power  (without  energy). 
As  indicated  in  the  Federal  Register 
Notice  dated  June  22.  1978.  allottees 
may  place  their  allocations  of  long- 
term  peaking  power  under  contract  in 
time  for  delivery  at  the  beginning  of 
the  1979  summer  season.  Where  possi- 
ble, this  will  be  done  by  means  of  a 
long-term  contract:  otherwi.se  for  an 
Interim  Period,  from  the  .start  of  the 
April  1979  billing  period  to  the  effec- 
tive date  of  each  allottee  s  long-term 
contract  for  peaking  powr.  this  will 
be  done  by  means  of  a  letter  of  agree- 
ment. 

Allottees  may  elect  to  defer  their 
purchase  of  long-term  peaking  capac- 
ity (during  the  Interim  Period)  until 
the  effective  date  set  forth  in  the 
long-term  power  sales  contracts  for 
peaking  power  to  be  provided  each  al- 
lottee in  accordance  with  the  provi- 
sions of  the  Federal  Register  Notice 
dated  February  9.  1978.  Allottees  so 
electing  may  request,  and  upon  re- 
quest, will  receive  permission  in  the 


form  of  a  temporary  waiver  to  delay 
the  purchase  of  this  power. 

Long-term  power  sales  contracts  will 
be  sent  to  all  allottees  as  soon  as  possi- 
ble and  will  terminate  concurrently 
with  the  customer's  firm  power  sales 
contract,  but  not  later  than  the  end  of 
the  1989  summer  season. 

Introduction 

The  purpose  of  this  allocation  of 
peaking  power  is  to  establish  the 
amounts  of  CRSP  peaking  power  the 
preference  customers  listed  herein  can 
place  under  long-term  contract,  there- 
by enabling  the  CRSP  power  market- 
ing program  to  go  forward  in  an  order- 
ly manner. 

BACKGROtTND 

Power  produced  at  CRSP  power- 
plants  has  been  marketed  as  long-term 
firm  power  with  energy  since  1963. 
Certain  additional  amounts  have  been 
offered  for  sale  in  the  past  on  a 
season-by-season  basis  as  excess  capac- 
ity. Additional  amounts  of  power  are 
now  available  on  a  long-term  basis  due 
in  part  to  the  completion  of  the  Crys- 
tal Dam  and  Powerplant  on  the  Gun- 
nison River  in  Western  Colorado, 
which  also  has  the  effect  of  increasing 
the  marketable  capacity  produced  at 
the  Morrow  Point  Powerplant.  Be- 
cause of  hydrologlcal  conditions,  the 
power  available  from  these  sources  can 
only  he  offered  as  long— term  i>eaking 
capacity  without  energy.  This  alloca- 
tion is  based  on  the  principles  which 
were  negotiated  with  the  Basin-Wide 
Preference  Customer  Group  and  su- 
persedes and  replaces  the  allocations 
previously  proposed  in  the  Federal 
Register  Notices  of  December  23, 
1975.  August  25.  1976.  and  June  22. 
1978. 

Discussion  op  Public  Cobiments 

Comments  on  the  allocation  and/or 
the  power  marketing  plan  for  the  sale 
of  peaking  power  were  received  from 
seven  entities,  two  of  which,  although 
entitled  to  preference  customer  status, 
are  not  purchasing  long-term  firm 
power  from  the  Storage  Project.  A 
synopsis  of  the  major  points  raised  by 
the  entitles,  followed  in  each  instance 
by  our  response  is  set  forth  below: 

1.  One  entity  wished  to  transfer  cer- 
tain amounts  of  its  entitlement  to 
peaking  power  from  one  season  to  an- 
other. Such  deviation  cannot  be  ac- 
commodated since  all  available  power 
in  each  season  will  be  placed  under 
contract  and  such  a  step  would  leave 
the  Storage  Project  short  of  capacity 
in  one  season. 

2.  One  of  the  entities  not  presently 
purchasing  long-term  firm  power  com- 
mented that  the  basis  of  the  allocation 
(existing  customer's  firm  contract 
rates  of  delivery)  denied  it  the  oppor- 
tunity to  purchase  peaking  power  and 
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is,  therefore,  inequitable.  Initially,  it 
was  anticipated  that  the  power  being 
offered  as  peaking  capacity  would  be 
available  at  an  earlier  time  to  be  of- 
fered on  a  continuing  basis  to  custom- 
ers in  significant  amounts  sufficient  to 
effect  a  meaningful  contribution  to 
the  customers'  purchase  power  re- 
quirements. It  was  not  felt  then,  and  it 
is  not  presently  deemed  prudent,  to 
enter  into  an  allocation  of  power  to  all 
entities  entitled  to  preference  in  the 
market  area.  Such  an  allocation  would 
necessarily  be  related  to  an  entity's 
load  with  a  few  large  entities  predict- 
ably obtaining  the  right  to  purchase  a 
major  share  of  the  available  peaking 
capacity,  while  leaving  a  considerably 
smaller  amount  for  allocation  to  a 
large  number  of  smaller  entitles.  In 
this  matter,  which  has  been  studied  at 
great  length,  it  was  determined  to  allo- 
cate peaking  power  first  to  existing 
customers  since  we  believe  this  to  be 
the  most  equitable  method  of  allocat- 
ing the  relatively  small  amounts  of 
peaking  power  available  for  sale. 

3.  The  other  entity  not  presently 
purchasing  long-term  firm  power  from 
the  Storage  Project  related  its  com- 
ments on  not  receiving  an  allocation  of 
CRSP  peaking  power  to  need  and  to 
certain  historical  conditions.  The  re- 
sponse to  Comment  No.  2  above  is  ger- 
mane to  this  comment  also.  We  regret 
that  sufficient  power  was  not  available 
to  grant  all  interested  parties  their  de- 
sired {unounts  of  peaking  power.  An  al- 
location was  required  and.  necessarily, 
guidelines  were  established  to  proceed 
with  such  an  allocation,  and  were  pub- 
lished in  the  Federal  Register  Notice 
of  February  9,  1978,  regarding  the  an- 
nouncement of  the  General  Power 
Marketing  Criteria.  Item  4C  of  the 
February  9.  1978.  Notice  provides  that 
"Long  term  peaking  .  .  .  will  be  of- 
fered first  to  preference  customers 
having  long-term  firm  power  contract 
commitments." 

4.  One  entity  was  interesting  in 
reaching  an  understanding  on  the 
manner  in  which  energy  associated 
with  peaking  capacity  could  be  re- 
turned, as  a  condition  of  purchasing 
peaking  capacity.  The  Storage  Project 
is  presently  purchasing  large  amounts 
of  firming  energy  to  honor  its  firm 
contract  commitments.  It  has  been 
deemed  unwise,  therefore,  to  obligate 
the  Storage  Project  to  deliver  addi- 
tional amounts  of  energy,  which  would 
increase  the  already  large  purchase  of 
energy  by  the  Storage  Project.  For 
this  reason,  the  capacity  allocated 
herein  has  been  offered  as  peaking  ca- 
pacity without  energy.  It  is  contem- 
plated that  the  customer  will  reduce 
its  load  factor  on  its  firm  purchases 
from  the  Storage  Project  sufficient  to 
accept  peaking  power  and  remain 
within  the  energy  obligation  associat- 
ed with  its  firm  capacity. 
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5.  One  customer  wished  to  have  a  6- 
year  prior  notice  should  WAPA  intend 
to  terminate  or  extend  firm  power  and 
long-term  peaking  power  deliveries. 
Article  8D  of  the  Criteria  provides  for 
a  5-year  notice,  which  was  arrived  at 
in  discussions  with  a  Basin-wide  cus- 
tomer group.  Discussions  regarding 
the  future  sale  of  CRSP  power  will 
begin  by  January  1979,  and  we  believe 
that  discussions  In  the  ensuing  5  years 
win  probably  provide  a  substantial 
awareness  of  change  that  may  be  an- 
ticipated to  occur  during  the  next  con- 
tracting period  (beyond  1989). 

6.  One  customer  sent  a  letter  which 
commented  as  follows: 

a.  Objection  was  raised  as  to  the 
maimer  In  which  amounts  of  peaking 
power  allocated  to  Principals  (In  a 
principal-agency  relationship)  were 
presented  in  the  June  22.  1978,  Feder- 
al Register  Notice.  The  letter  also  ref- 
erenced four  prior  letters,  requesting 
they  be  made  a  part  of  the  record 
While  those  referenced  letters  (and  an 
accompanying  statement)  Include 
many  observations  and  suggestions  In 
certain  instances  about  prior  alloca- 
tion and  policies,  the  major  additional 
comments  regarding  this  matter 
seemed  to  be  as  follows: 

b.  Long-term  peaking  power  should 
be  sold  with  energy. 

c.  Sale  of  peaking  power  to  privately- 
owned  utilities  should  be  on  a  tempo- 
rary basis. 

d.  It  is  difficult  to  blend  firm  and 
peaking  power. 

These  comments  are  responded  to  in 
the  order  presented: 

a.  The  presentation  of  the  Princi- 
pal's entitlement  to  long-term  peaking 
power  as  a  lump  sum  amount  for  the 
designated  agent  was  deemed  to  be 
satisfactory.  However,  It  is  anticipated 
that  the  United  States-Agent  contract 
will  contain  in  an  exhibit  an  indication 
as  to  the  derivation  of  the  amount  of 
peaking  power  each  Principal  is  enti- 
tled to. 

b.  The  response  to  Comment  No.  4 
above  is  germane  to  this  comment 
also. 

c.  As  the  allocation  indicates,  all 
available  long-term  peaking  power  has 
been  all(x;ated  to  preference  customers 
so  that  arrangements  for  sale  to  pri- 
vately-owned utilities  need  not  be  dis- 
cussed. 

d.  We  recognize  that  certain  com- 
plexities exist  regarding  the  commin- 
gling of  firm  and  peaking  power.  How- 
ever, in  almost  every  instance,  prefer- 
ence customers  will  be  scheduling  the 
load  patterned  amounts  of  both  firm 
and  peaking  power  they  are  entitled 
to.  which  considerably  simplifies  the 
matter  and  removes  most  of  the  eco- 
nomic hazards  that  may  have  arisen  if 
a  different  set  of  circumstances  exist- 
ed. 
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Nonas 


7.  One  entity  expressed  concern  that 
provisions  in  its  firm  power  sales  con- 
tract may  be  altered  as  a  condition  of 
placing  long-term  peaking  power 
under  contract. 

When  power  sales  contracts  for  Stor- 
age Project  power  are  "opened"  for 
purposes  of  placing  additional  power 
under  contract  or  to  extend  the  term 
of  contract  or  for  other  reasons,  cer- 
tain other  changes  will  be  required. 
Such  changes  are  generally  designed 
to  recognize  changes  in  conditions 
that  have  taken  place  duri.ng  the 
period  from  the  time  the  contract  was 
last  "opened"  to  the  present  time  and 
are  necessary  to  the  prudent  operation 
of  the  project. 

A  tabulation  of  the  allocations  is  re- 


produced below  and  is  also  available  at 
the  following  WAPA  offices: 

Area  Manager.  Western  Area  Power  Ad- 
mlni.stratlon.  Department  of  Energy,  P.O. 
Box  200,  Boulder  City,  NV  89005  (702) 
293-8475. 

Area  Manager.  Western  Area  Power  Ad- 
ministration. Department  of  Energy.  175 
North  2400  West.  Salt  Lake  City.  UT 
84147(801)524-5493. 

Area  Manager.  Western  Area  Power  Ad- 
ministration. Department  of  Energy.  P.O. 
Box  3403.  Golden.  CO  80401  (303)  231- 
1628. 

Dated;  February  14.  1979. 

Robert  L.  McPhail. 
Administrator. 
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rira             PijputrJ        I'ltcul                                                              Flni 
r»OD  Alljc«tlori      Aco.gt.J AJaitlonjl_  Total  CROO 


NoctJwm   [>lvl.tii>n 


_  S^^^.^Pi-  Pt^wnr   Allo^at  Ion 
InltUl         Aac.   01 
Pro|>o«ad        Inlctjl 
All.M-ai  ton     Ac^  «-^c « <i     AddltLoaui        Total 


Art tor a 

1 

_ 

lUvajo  Tribal  L't  lUty 

Authi<riCx 

la.ooo 

1,350 

1,350 

58 

1.408 

18,000 

4,840 

4,840 

1.528 

8.36d 

'**• 

»,  100 

i70 

i70 

.1 

470 

6,400 

1.720 

I. ■'20 

0 

lj720 

Subtotal 

24,  WO 

1.820 

1.820 

58 

1.878 

r4.4i;0 

6.56i) 

»,5oO 

1.5^8 

10.088 

Colara4o                  1 

, 

Ccntvr                1 

1.000 

80 

0 

0 

0 

1,500 

400 

0 

0 

0 

Colorido  Spring* 

IS. 000 

1,130 

1.130 

«9 

1.179 

50.000 

13.440 

11,440 

*,S*0 

20.000 

Delta 

1.000 

ao 

0 

0 

0 

1,000 

270 

-       0 

0 

d 

Flcalni 

so 

10 

10 

0 

10 

50 

10 

10 

10 

23 

Fort   Morgan 

7.»00 

590 

590 

0 

390 

0.900 

1.864 

1,860 

0 

1.860 

Frederick 

40 

10 

10 

a 

10 

40 

10 

10 

8 

18 

Ctinnlson 

4,S}0 

340 

0 

0 

0 

6.000 

1,610 

0 

0 

0 

Haxtun 

S20 

40 

40 

0 

40 

400 

110 

110 

0 

110 

Hclyoke 

1,470 

110 

UO 

s 

115 

1.500 

400 

400 

200 

600 

IntcrBouncala  REA 

17, ISO 

1. 100 

0 

0 

0 

20.900 

5,620 

0 

0 

0 

La«ar 

z.ooo 

150 

ISO 

7 

157 

2.000 

540 

540 

0 

5*0 

Cak  Crcxk 

wo 

20 

20 

1 

21 

360 

100 

100 

50 

ISO 

Flattc   River   Power   Authority 

116.S00 

8.770 

8.770 

17( 

9,148 

114.900 

36.;ro 

16.270 

26.44} 

62.713 

Pueblo  Aray  Depot 

9.000 

680 

0 

0 

0 

9,000 

2.420 

0 

n 

i 

Silt  Water  Conservancy 

District 

700 

50 

50 

0 

SO 

0 

0 

0 

0 

0 

Wray 

470 

40 

40 

0 

40 

840 

2-'0 

210 

0 

210 

Tuaa 

1.125 

80 

80 

0 

80 

1.070 

290 

290 

0 

290 

Subtotal 

179.305 

13.480 

11.000 

440 

1  ..440 

236. 4o0 

63.58J 

53.260 

33.271 

80.531 

VyoBlnt 

Cody 

2.750 

200 

200 

• 

209 

2,650 

710 

710 

0 

710 

Ca->suacr  Light   4   Power 

Assn. 

20 

10 

10 

0 

10 

60 

20 

20 

0 

20 

Fort  Laraale 

40 

10 

10 

0 

10 

70 

20 

20 

14 

34 

Cvernaey 

1*0 

30 

:o 

0 

30 

400 

110 

lie 

0 

110 

Llaglc 

80 

10 

13 

n 

10 

100 

30 

30 

20 

50 

Lu-ik 

320 

20 

20 

0 

20 

1.000 

270 

270 

0 

270 

Pine  Bluffa 

85 

10 

10 

0 

10 

180 

50 

50 

16 

86 

Torrln;con 

1.760 

130 

130 

« 

116 

935 

250 

250 

183 

433 

Wheatland 

960 

70 

70 

1 

71 

900 

240 

2-0 

176 

416 

Wlllwood  Light  4  Power 

Coop, 

50 

10 

10 

0 

10 

JO 

10 

10 

o 

16 

Subtotal 

6.425 

500 

500 

18 

518 

6.325 

1.710 

1.7;o 

43S 

2.145 

Colorado  i  Wyomir.g 

Trl-State  C.4  T.    Asm. 

252.000 

H_^«10 

1S.«30 

BIT 

19.747 

1-9^0^0 

48.120 

4a. 123 

0 

0 

0 
0 

0 

Subtotal 

252.000 

IS.'yJO 

18.9J0 

817 

=     19,747 

179.;.jO 

0 

Ccah 

Itlghaa  City 

7.700 

580 

580 

0 

580 

11. COO 

2.960 

1.000 

0 

1.000 

Defense  Oepot-Ogdcn 

3.900 

290 

29" 

0 

290 

3.700 

1. 000 

600 

0 

600 

lateraountaln  Consuaer 

Power 

^'6.695 

Ann.    1/ 

196.15: 

:4.761 

14.760 

416 

15,396 

212.420 

57.0S0 

57.080 

61.77$ 

l.evan 

405 

30 

:o 

1 

11 

405 

110 

110 

0 

llO 

Hantl 

1.120 

lOU 

100 

0 

100 

1.620 

4  30 

43C 

0 

43C 

Naphl 

3.400 

260 

260 

11 

271 

2.700 

7  30 

7-,0 

500 

1.230 

Prevo 

45. SCO 

4.923 

4.920 

0 

4,920 

65.600 

17.640 

17.640 

0 

17.640 

St.   George 

11. 00.1 

1.350 

1.550 

0 

1,150 

24.000 

«.450 

'•.453 

0 

»<.450 

Strawberry  Uarer  Iser^ 

i-in. 

U,520 

l.')90 

l.QlO 

47 

1,117 

18.770 

S.oiO 

0 

0 

3 

Weber   Easin  Water   Ccnft. 

But. 

19T 

10 

r> 

0 

0 

0 

0 

0 

0 

3 

Subtotal 

311,  is; 

2J,il0 

23,380 

695 

24.075 

240.215 

•^1.450, 

84.Q40 

7.195 

91.235 

New  MoUo 

• 

Artec 

1,920 

140 

140 

t 

146 

2.225 

*00 

600 

100 

900 

AlHequerque  Opn.    Offlcr 

. 

DOE     2/ 

i4,6.)a 

15.0Q0 

15. O"! 

47 

15.047 

14.600 

li.OOO 

15.000 

2.862 

17. 81,2 

Faratngton 

15.000 

i.:30 

1,1 -0 

•9 

1,179 

15.000 

..040 

4.340 

2,941 

6.  981 

?lalna  C.i   T.    Cocptraf. 

Vfc 

113, '.OS 

;.5;? 

t.'.^l 

168 

8.1P9 

113. O^T 

■>^,"|0 

15.740 

I'.,  240 

50.1)00 

Truth  or  Con  .equenr<.-a 

Ion 

Tig.  52.) 

27T 
2->,(lt>'l 

.'70 

1? 

2(12 

5.>no 
170, 3; 5 

So.odu 

1.4l0 

56.=.i0 

i,u;a 
2;.4:\ 

2^:5« 

Subtotal 

;;..xo 

-32 

^5.5-2 

78.3Vl 

TOTAL   Northtrn  Clvli 

"wi.TiT" 

«372M~ 

•IC.fcyO 

2.510 

H3.2'>0 

"~V  56777  5 

2 So. 300 

~2"oT.450" 

>i:,sJO 

"ImTToo 

1/    ICrA  -    IncluLra  -.urray 

- 

2/   Fotaerly   rn.i,;v  c^ 

»*ar-n  and  Ui  .-rl-.i^- 

-•nt    Adllnl- 

trat  tor . 

)/    •ountldil   Llty    la 

only    ICfA 

pr  ir.r  f  p.,1 

requiring 

•(dtl;t  I'.na^  wlnt'> 

r  capac 

Itv.     Aaount 

la  based  on 

tountlful 

CP09  only. 
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WCSTCItN   AfEA   rOUU   AOHtNtSTKATIOII 
SOITHCMI   DIVISION 


U/21//1 


Colorado 

River  storane  PtoJeeC 

feaklng  Pooer  .vllocatlon   (KUowjtts) 

S 

\inaer   Srator 

Ulatar  Season 

1 

MailKia 

Initial 

Pr.iklng   Power   Alio 

at  ion 

Haxtaua 

Initial 

l>  (raking 

Power   Alloc 

at  Ion 

~ 

Aat.   OI 

Aat.    of 

rira 

Proposed 

Initial 

Firs 

Propo:icd 

In 

Itlal 

CROO 

Allocation 

Accepted 

Additional 

Total 

CROD 

Allocat  ton 

Ac 

crpted 

Additional 

Total 

Sout)iern 

Division 

Attiona 

*K-Chln   Indian  Coaauntcy 

4.500 

460 

460 

0 

460 

3.300 

340 

0 

0 

0 

Arlxjna   Elec.    Pow«r   Corp. 

i3.aso 

1,410 

1,430 

1.112 

4,542 

1.650 

170 

170 

0 

170 

Chandler   Hrlnho  Citrus    t.O. 

no 

50 

50 

0 

50 

200 

20 

20 

0 

20 

Colorado  River    Indian  Agency 

753 

80 

SO 

0 

SO 

400 

40 

40 

0 

40 

tlcccrUal   Dl.trlct    •   2    (Pinal) 

11.150 

1,170 

1.170 

2.551 

J. 721 

4,500 

470 

470 

0 

470 

lUccrlcal  District   *  3 

«,*50 

980 

0 

0 

0 

1,650 

170 

0 

0 

0 

tlactrUal  District  #  k 

5.750 

590 

590 

1.292 

1,882 

2,450 

:50 

0 

0 

0 

tlaccrtcal  District   «  5   (Pinal) 

3.550 

370 

0 

0 

0 

1.750 

180 

0 

0 

0 

tlactrlcal   District    •   S    (Maricopa)    1,8)0 

190 

0 

0 

0 

soo 

80 

0 

0 

0 

CUctrlcal   District    •   » 

6.450 

710 

710 

1,539 

2.249 

0 

0 

0 

0 

0 

tlactrlcal   District   *    7 

5.400 

560 

0 

0 

0 

soo 

SO 

0 

0 

0 

Llttlaflcld  Elect.    Corp. 

250 

10 

30 

M 

S« 

150 

20 

20 

42 

»2 

Haricopa  County  .M.W.C.O. 

6,150 

650 

0 

0 

0 

1,500 

160 

0 

0 

0 

Naaa 

5.250 

540 

S40 

1,180 

1,720 

2.100 

240 

240 

0 

240 

Kavaje  Tribal  Utility  Auttiorlty 

2,700 

283 

280 

606 

S86 

1.150 

120 

120 

327 

447 

Oeoctllo  Water  Cons.   Olit. 

1,300 

130 

0 

0 

0 

600 

60 

0 

0 

0 

(^icaa  Crceli   Imitation  Dist. 

2.000 

210 

210 

449 

659 

0 

0 

0 

0 

0 

Sooscvelc   IrrlA'tlon  Dlst. 

5.650 

580 

sao 

520 

1.100 

1.150 

120 

0 

0 

0 

lootcvclt  Water  Cons.   Disc. 

2.700 

280 

280 

606 

886 

1.100 

110 

0 

0 

0 

Safford 

1.300 

130 

130 

150 

280 

400 

40 

40 

so 

90 

Salt  River  Project 

in. 250 

n,?oo 

0 

0 

0 

IS, 250 

3,960 

0 

0 

0 

San  Carlos  IrrKatloa  Project 

1,900 

200 

0 

0 

0 

1.000 

IbO 

0 

0 

0 

San  Tan   Irrigation  Dist. 

950 

lOC 

100 

0 

100 

0 

0 

0 

0 

0 

Thatclier 

too 

M 

60 

0 

60 

250 

30 

30 

0 

10 

Wlllton-Mohawk   I.D.D. 

100 

M 

30 

68 

98 

150 

20 

20 

0 

20 

Uilliaas  Air   Force   Baiic 

2,400 

250 

250 

540 

790 

•50 

70 

70 

1S4 

256 

Tuaa  Proving  Ground 

450 

"■n 

50 

101 

151 

250 

10 

30 

0 

30 

Subtotal 

20», 100 

21,61J 

7,030 

12.770 

19.S00 

66.400 

6,880 

1 

,270 

605 

1,875 

■avada 

Olvlaion  of  Colo.   River  Res. 

30.«00 

1.199 

3.190 

1.810 

5.000 

17,600 

1,820 

1 

j:2 

5 

J)05 

6.825 

Subtotal 

30.900 

3.190 

3.190 

1.810 

5.000 

17.600 

1,820 

1 

,820 

5 

005 

6,8:5 

TOTAL  Southern  Division 

240. COO 

24.800 

10.220 

K.StO 

26.S0O 

84.000 

S.700 

1 

.090 

5 

610 

•  .700 

TOTAL  Custoaer   CR03                       1 

161,935 

1.040.725 

(long-tcra  (m) 

TOTAL  Cuatoaer 

Pcalilng  Allocation                   ^. 
Priority  uses                         -  _ 

lOS.OOO 

277.000 

55.000 

6.000 

TOTAL                                       t 

2U.935 

108.000 

90.910 

17,090 

108.000 

l.Oi*  725 

277,000 

205 

,540 

71 

460 

277.000 

4/  Navajo  Agricultural  Products   Indus:ry  Contract   signed  Scpteabcr  6.    1977,    for  12000-87000*1^  throuifh  1989. 

IFR  Doc.  79-6928  Filed  3-8-79:  3:39  am] 
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[645<M>1-M] 

MTCRGOVEINMENTAL  AND  INSTITUTIONAL 

RELATIONS  REVIEW  OF  ADVISORY 

COMMITTEES 

The  Department  of  Energy  (DOE)  is 
conducting  a  comprehensive  review  of 
its  advisory  committees  in  accordance 
with  Office  of  Management  and 
Budget  Circular  No.  A-63,  Transmittal 
Memorandum  No.  5.  Public  comment 
is  invited. 

All  agencies  have  been  directed  to 
conduct  this  review  for  each  commit- 
tee to  determine  (a)  whether  such 
committee  is  carrying  out  its  purpose; 
(b)  whether  consistent  with  the  provi- 
sions of  applicable  statutes,  the  re- 
sponsibilities assigned  to  it  should  be 
revi.sed;  (c)  whether  it  should  be 
merged  with  other  advisory  commit- 
tees; or  (d)  whether  it  should  be  abol- 
ished. 

DOE  is  now  in  the  process  of  con- 
ducting this  review  for  the  following 
advisory  committees: 

Consumer  Affairs  Advi.sory  Committee 
Energy  Re.search  Advisory  Board 
Environmental  Advisory  Committee 
Food  Industry  AdvLsory  Committee 
Fo.ssil  Enemy  Advi-sory  Committee 
Fuel  Oil  Marketing  Advisory  Committee 
Ga.solii)c  Marketing  Advi.sory  Committee 
High  Energy  Physics  Advi.sory  Panel 
Inertial  Fusion  Advi.sory  Committee 
National  Energy  Extension  Service  Advisory 

Board 
National  Industrial  Energy  Council 
National  Petroleum  Council 
Personnel  Security  Review  Board  Panel 
Study  Group  on  Global  Effects  of  Carbon 

Dioxide 

DOE  is  required  to  complete  its 
review  and  submit  its  determination  to 
the  Committee  Management  Secretar- 
iat. GSA,  not  later  than  April  16,  1979. 
Therefore,  any  public  comments  and 
recommendations  should  be  provided 
to  DOE  not  later  than  March  28.  1979. 
Interested  persons  should  direct  their 
comments  to  Georgia  M.  Hildreth.  Di- 
rector. Advisory  Committee  Manage- 
ment, Department  of  Energy.  Room 
8G-031.  Forrestal  Building.  1000  Inde 
pendonce  Avenue.  SW..  Washington, 
DC.  20585. 

Issued  at  Washington.  D.C.  on 
March  9.  1979. 

Phillip  S.  Hughes, 
Assistant  Secretary,  Intergovern- 
mental and  Institutional  Rela- 
tions. 
IFR  Doc.  79-7714  Filed  3-13-79:  8:45  am) 


[  6560-0 1-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL  1075-1] 

SCIENCE  ADVISORY  BOARD;  HOUSTON  AIR 
QUALITY  SUBCOMMITTEE 

Open  Meeting 

As  required  by  Pub.  L.  92-463,  notice 
is  hereby  given  that  a  meeting  of  the 
Houston  Air  Quality  Subcommittee  of 
the  Science  Advisory  Board  will  be 
held  beginning  at  9:00  a.m..  March  30, 
1979,  in  Tanglewood  Room  of  Holiday 
Inn-Medical  Center,  6701  S.  Main  St.. 
Houston,  Texas  77430. 

This  is  the  first  meeting  of  the 
Houston  Air  Quality  Subcommittee. 
The  agenda  includes  review  and  dis- 
cussion of  the  proposed  Environmen- 
tal Protection  Agency/Office  of  Re- 
search and  Development  Research 
plan  for  Air  Quality  and  Health  Ef- 
fects Studies. 

The  meeting  is  open  to  the  public. 
Any  member  of  the  public  wishing  to 
attend,  participate,  or  obtain  informa- 
tion should  contact  Dr.  Douglas  Seba, 
Executive  Secretary  or  Ms.  Sarah 
Mills.  Staff  Assistant.  Houston  Air 
Quality  Subcommittee  (703)  557-7720 
by  March  23.  1979. 

Dated:  March  7,  1979. 

Richard  M.  Dowd. 
Staff  Director. 
Science  Advisory  Board. 

(FR  Doc.  79-7693  Filed  3-13-79:  8:45  am) 
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(FRL  1075-3:  OPP-180264A1 

CALIFORNIA  DEPARTMENT  OF  FOOD  AND 
AGIICUITURE 

Specific  Exemption  To  U»e  Permethrin  To 
Control  "Heliothis"  Species 

The  Environmental  Protection 
Agency  (EPA)  has  granted  a  specific 
exemption  to  the  California  Depart- 
ment of  Food  and  Agriculture  (hereaf- 
ter referred  to  as  the  "Applicant')  to 
use  permethrin  to  control  Heliothis 
species  (budworm)  on  a  maximum  of 
42,000  acres  of  winter  lettuce  in  two 
California  counties.  This  exemption 
was  granted  in  accordance  with,  and  is 
subject  to,  the  provisions  of  40  CFR 
Part  166,  which  prescribes  require- 
ments of  Federal  and  State  agencies 
for  use  of  pesticides  under  emergency 
conditions. 

This  notice  contains  a  summary  of 
certain  information  required  by  regu- 
lation to  be  included  in  the  notice.  For 
more  detailed  information,  interested 
parties  are  referred  to  the  application 


on  file  with  the  Registration  Division 
(TS-767).  Office  of  Pesticide  Pro- 
grams. EPA,  401  M  Street.  S.W.,  Room 
E-315.  Washington.  D.C.  20460. 

According  to  the  Applicant,  approxi- 
mately 42.000  acres  of  winter  lettuce 
are  grown  in  Riverside  and  Imperial 
counties  with  an  estimated  value  of 
$63,500,000;  all  of  this  acreage  is  in- 
fested with  budworm,  a  serious  pest  of 
lettuce.  Without  some  type  of  effec- 
tive controls,  Heliothis  species  can  be 
expected  to  cause  total  loss  of  some 
fields,  the  Applicant  stated.  Currently 
registered  materials,  including  metho- 
myl,  parathion.  and  acephate.  have 
not  provided  adequate  control  of  this 
pest,  even  at  maximum  application 
rates  and  frequencies. 

The  Applicant  availed  itself  of  a 
crisis  exemption  and  so  notified  the 
Administrator  on  November  17.  1978. 
Notification  of  this  crisis  exemption 
was  published  in  the  Federal  Register 
on  February  14,  1979  (44  FR  9623). 
The  Applicant  also  requested  a  specif- 
ic exemption  since  treatment  was 
needed  beyond  the  fifteen  days  of  the 
crisis  exemption.  The  Applicant  pro- 
posed to  continue  to  use  permethrin  in 
the  same  manner  as  it  did  under  the 
crisLs  exemption. 

After  reviewing  the  application  and 
other  available  information.  EPA  has 
determined  that  (a)  a  pe.st  outbreak  of 
budworm  has  occurred:  (b)  there  is  no 
effective  pesticide  presently  registered 
and  available  for  use  to  control  the 
budworm  in  California;  (c)  there  are 
no  alternative  means  of  control,  taking 
into  account  the  efficacy  and  hazard: 
(d)  significant  economic  problems  may 
result  if  the  budworra  is  not  con- 
trolled; and  (e)  the  time  available  for 
action  to  mitigate  the  problems  po.sed 
is  insufficient  for  a  pesticide  to  be  reg- 
istered for  this  use.  Accordingly,  the 
Applicant  has  been  granted  a  specific 
exemption  to  use  the  pesticide  noted 
above  until  December  31.  1979.  to  the 
extent  and  in  the  manner  set  forth  in 
the  application.  The  specific  exemp- 
tion is  also  subject  to  the  following 
conditions: 

1.  The  permethrin  products  Ambush 
and  Pounce  may  be  used  at  a  do.sage 
rate  of  0.2  pound  active  ingredient  per 
acre: 

2.  Applications  are  limited  to  42.000 
acres  of  lettuce  in  the  eounties  named 
abo.ve; 

3.  A  maximum  of  five  applications 
may  be  made  per  sea.son  at  5-  to  7-day 
intervals  with  a  7-day  pre-harvest  in- 
terval: 

4.  Applications  may  be  made  by 
either  air  or  ground  equipment; 

5.  The  feeding  of  lettuce  trimmings 
from  treated  fields  to  livestock  is  pro- 
hibited; 

6.  All  applicable  directions,  restric- 
tions, and  precautions  on  the  product 
label  must  be  followed; 
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7.  This  pesticide  is  extremely  toxic 
to  fish  and  aquatic  invertebrates.  Care 
must  be  used  when  applying  it  in  areas 
adjacent  to  any  body  of  water.  It  may 
not  be  applied  when  weather  condi- 
tions favor  run-off  or  drift.  It  must  be 
kept  out  of  lakes,  streams,  and  ponds. 
Care  must  be  taken  to  prevent  con- 
tamination of  water  by  cleaning  of 
equipment  or  disposal  of  wastes; 

8.  Permethrin  is  highly  toxic  to  bees\ 
exposed  to  direct  treatment  or  resi- 
dues on  crops  or  weeds.  It  may  not  be 
applied  or  allowed  to  drift  to  weeds  in 
bloom  on  which  an  economically  sig- 
nificant number  of  bees  are  actively 
foraging.  Protective  information  may 
be  obtained  from  the  California  Coop- 
erative Extension  Service; 

9.  Laboratory  and  field  testing  with 
permethrin  indicate  that  permethrin 
is  highly  toxic  to  acquatic  organisms. 
Due  to  the  proximity  of  lettuce-grow- 
ing areas  to  aquatic  habitats,  contami- 
nation of  and  disturbance  to  aquatic 
ecosystems  is  likely  to  occur.  For  this 
reason,  environmental  monitoring 
must  be  conducted  to  provide  quanti- 
tative data  on  fish  and  aquatic  inverte- 
brate survival  in  treated  and  control 
areas.  These  data  may  be  required  to 
support  full  registration  for  use  of  per- 
methrin on  lettuce; 

10.  A  60-day  crop  rotation  period  is 
imposed; 

11.  Only  fields  where  registered  al- 
ternatives have  been  applied  and  a 
knowledgeable  expert  has  determined 
that  control  has  not  been  achieved 
may  be  treated  under  this  exemption; 

12.  The  EPA  shall  be  immediately 
informed  of  any  adverse  effects  result- 
ing from  the  use  of  permethrin  in  con- 
nection with  this  exemption; 

13.  Lettuce  with  residue  levels  of 
permethrin  not  exceeding  10  parts  per 
million  may  enter  interstate  com- 
merce. The  Food  and  Drug  Adminis- 
tration. U.S.  Department  of  Health. 
Education,  and  Welfare,  has  been  ad- 
vised of  this  action; 

14.  The  Applicant  must  coordinate 
this  exemption  with  the  California  De- 
partment of  Fish  and  Game  to  provide 
the  Department  of  Fish  and  Game 
with  an  opportunity  to  monitor  the  ef- 
fects of  permethrin  on  fish  and  wild- 
life; and 

15.  The  Applicant  is  responsible  for 
insuring  that  all  the  provisions  of  this 
specific  exemption  are  met  and  must 
submit  a  report  summarizing  the  re- 
sults of  the  program  by  January  1. 
1980. 

(Soclion  18  of  the  Federal  Insecticide.  Fun- 
gicide, and  Rodent icide  Act  (FIFRA).  as 
amended  in  1972.  1975.  and  1978  (92  Stat. 
819;  7  U.S.C.  136).) 


Dated:  March  7,  1979. 

Edwin  L.  Johnson. 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 
[FR  Doc.  79-7719  Piled  3-13-79:  8:45  am] 


[  6560-0 1-M] 

(FRL  1075-6  OPP-504061 
Utuanc*  of  Exp«rim«ntal  lit*  Pcrmitt 

The  Environmental  Protection 
Agency  (EPA)  has  issued  experimental 
use  permits  to  the  following  appli- 
cants. Such  permits  are  in  accordance 
with,  and  subject  to.  the  provisions  of 
40  CFR  Part  172,  which  defines  EPA 
procedures  with  respect  to  the  use  of 
pesticides  for  experimental  purposes. 

No.  42627-EUP-l.  Forest  Service, 
U.S.  Department  of  Agriculture,  Cor- 
vallis.  Oregon  97331.  This  experimen- 
tal use  permit  allows  the  use  of  37.4 
pounds  of  the  insecticide  Z  and  E-9-do- 
decenyl  acetate  on  national  forests  to 
evaluate  control  of  the  western  pine 
shoot  borer.  A  total  of  3.000  acres  is 
involved;  the  program  is  authorized 
only  in  the  States  of  California. 
Oregon,  and  Washington.  The  experi- 
mental use  permit  is  effective  from 
February  27.  1979  to  February  27, 
1980.  (PM-17;  Room:  E-229,  Tele- 
phone: 202/426-9425) 

No.  41326-EUP-l.  Texas  A&I  'Uni- 
versity Citrus  Center,  Weslaco,  Texas 
78596.  This  experimental  use  permit 
allows  the  use  of  675  pounds  of  the  in- 
secticide/nematocide  aldicarb  on 
grapefruit  to  evaluate  control  of  cer- 
tain insect  pests.  A  total  of  90  acres  is 
involved;  the  program  is  authorized 
only  in  the  States  of  California,  Flor- 
ida, and  Texas.  The  experimental  u.se 
permit  is  effective  from  February  6, 
1979  to  February  6,  1980.  A  temporary 
tolerance  for  residues  of  the  active  In- 
gredient In  or  on  grapefruit  has  been 
established.  (PM-12;  Room:  E-229; 
Telephone:  202/426-9425) 

No.  10065-EUP-13.  Fisons  Corp., 
Bedford,  Massachusetts  01730.  This 
experimental  use  permit  allows  the 
use  of  3.200  pounds  of  the  insecticide 
bcndiocarb  on  corn  to  evaluate  control 
of  the  northern,  western,  and  south- 
ern com  rootworms.  A  total  of  3.200 
acres  is  involved;  the  program  is  au- 
thorized only  in  the  States  of  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas,  Ken- 
tucky, Michigan.  Minnesota.  Missouri. 
Nebraska.  New  York,  North  Carolina, 
Ohio,  Pennsylvania,  South  Dakota, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  February  22, 
1979  to  February  22.  1980.  This  permit 
Is  being  issued  with  the  limitation  that 
all  treated  crops  are  destroyed  or  used 
for  research  purposes  only.  (PM-12: 
Room:  E-229;  telephone:  202/426- 
9425) 


Interested  parties  wishing  to  review 
the  experimental  use  permits  are  re- 
ferred to  the  designated  Product  Man- 
ager (PM).  Registration  Division  (TS- 
767).  Office  of  Pesticide  Programs. 
EPA.  401  M  Street.  S.W.,  Washington. 
D.C.  20460.  The  descriptive  paragraph 
for  each  permit  contains  a  telephone 
number  and  room  number  for  infor- 
mation purposes.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  Headquarters  Office,  so  that 
the  appropriate  permits  may  be  made 
conveniently  available  for  review  pur- 
poses. The  files  will  be  available  for  in- 
spection from  8:30  a.m.  to  4:00  p.m. 
Monday  through  Friday. 

(Section  5  of  the  Federal  Insecticide,  Fungi- 
cide, and  Rodenticide  Act.  as  amended  in 
1972.  1975.  and  1978  (92  Stat.  819;  7  U.S.C. 
136).) 

Dated:  March  7.  1979. 

Douglas  D.  Campt. 

Acting  Director, 
Registration  Division. 
[FR  Doc.  79-7720  Filed  3-13-79:  8:45  am] 


[6560-01 -M] 

IFRL  1076-1.  OPP-310241 

ff STICIOE  PIOGRAMS 

Rccaipl  of  Application  le  Rcgitlar  P««licid« 
PredtKl  Entailing  a  Changed  U(«  Pattern 

Monsanto  Company.  Agricultural 
Products.  St.  Louis,  MO  63166.  has 
submitted  to  the  Environmental  Pro- 
tection Agency  (EPA)  an  application 
to  amend  the  registration  of  the  pesti- 
cide product  ROUNDUP  (EPA  Reg. 
No.  524-308)  which  contains  41.0%  of 
the  active  ingredient  isopropylamine 
salt  of  glyphosate  (A/phosphono- 
methyl  glycine).  The  application  re- 
ceived proposes  that  the  use  pattern 
of  this  pesticide  be  changed  to  include 
use  in  aquatic  sites.  The  application 
also  proposes  that  the  product  be  clas- 
sified for  general  use. 

Notice  of  receipt  of  this  application 
does  not  indicate  a  decision  by  the 
Agency  on  the  application.  Interested 
persons  are  invited  to  submit  written 
comments  on  this  application  to  the 
Federal  Register  Section.  Program 
Support  Division  (TS-757),  Office  of 
Pesticide  Programs,  EPA.  Rm.  401. 
East  Tower.  401  M  St..  SW.  Washing- 
ton DC  20460.  The  comments  must  be 
received  within  30  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  and  should  bear  a 
notation  indicating  the  EPA  Registra- 
tion Number  ■524-308".  Comments  re- 
ceived within  the  specified  time  period 
will  l>e  considered  before  a  final  deci- 
sion is  made;  comments  received  after 
the  specified  time  period  will  be  con- 
sidered only  to  the  extent  possible 
without  delaying  processing  of  the  ap- 
plication. Specific  questions  concern- 


ing this  application  and  the  data  sub- 
mitted should  be  directed  to  Product 
Manager  (PM)  25.  Registration  Divi- 
sion (TS-767).  Office  of  Pesticide  Pro- 
grams, at  the  above  address  or  by  tele- 
phone at  202/755-2196.  The  label  fur- 
nished by  Monsanto  Co..  as  well  as  all 
written  comments  filed  pursuant  to 
this  notice,  will  be  available  for  public 
Inspection  In  the  office  of  the  Federal 
Register  Section  from  8:30  a.m.  to  4:00 
p.m.  Monday  through  FYiday. 

Notice  of  approval  or  denial  of  this 
application  to  register  ROUNDUP  will 
be  announced  in  the  P'ederal  Regis- 
ter. Except  for  such  material  protect- 
ed by  Section  10  of  the  Federal  Insec- 
ticide, Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended  in  1972,  1975, 
and  1978  (92  Stat.  819;  7  U.S.C.  136), 
the  test  data  and  other  information 
submitted  in  support  of  registration  as 
well  as  other  scientific  Information 
deemed  relevant  to  the  registration  de- 
cision may  be  made  available  after  ap- 
proval under  the  provisions  of  the 
Freedom  of  Information  Act.  The  pro- 
cedures for  requesting  such  data  will 
be  given  in  the  Federal  Register  If  an 
application  is  approved. 

Dated:  March  7,  1979. 

Douglas  D.  Campt. 

Acting  Director, 
Registration  Division. 
(FR  Doc.  79-7717  FUed  3-13-79;  8:45  am] 


[6560-01 -M] 

[FRL  1075-8;  PF-122] 

PESTiaOE  PROGRAMS 

Filing  of  Food  Additivo  Potitien 

Dow  Chemical  USA  PO  Box  1706. 
Midland,  MI  48640,  has  submitted  a 
petition  (FAP  9H5205)  to  the  Environ- 
mental Protection  Agency  (EPA) 
which  proposes  that  21  CFR  561  be 
amended  by  establishing  a  regulation 
permitting  residues  of  the  insecticide 
chlorpyrifos  [0,0-diethyl  0  (3.5.6-trich- 
loro-2-pyridyl  )phosphorothioate]  and 
Its  metabolite  3,5,6-tricholoro-2-pyri- 
dinol  In  or  on  the  animal  feed  dried 
citrus  pulp  with  a  tolerance  limitation 
of  15.0  parts  per  million  (ppm).  Notice 
of  this  submission  Is  given  pursuant  to 
the  provisions  of  Section  409(b)(5)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act. 

Interested  persons  are  Invited  to 
submit  written  comments  on  this  peti- 
tion to  the  Federal  Register  Section, 
Program  Support  Division  (TS-757). 
Office  of  Pesticide  Programs.  EPA. 
Rm.  401.  East  Tower.  401  M  St.,  SW, 
Washington  DC  20460.  Inquiries  con- 
cerning this  petition  may  be  directed 
to  Product  Manager  (PM)  12.  Regis- 
tration Division  (TS-767).  Office  of 
Pesticide  Programs,  at  the  above  ad- 
dress, or  by  telephone  at  202/426-9425. 


Written  comments  should  bear  a  nota- 
tion Indicating  the  petition  number. 
Comments  may  be  made  at  any  time 
while  a  petition  Is  pending  before  the 
Agency.  All  written  comments  filed 
pursuant  to  this  notice  will  be  availa- 
ble for  public  Inspection  In  the  office 
of  the  Federal  Register  Section  from 
8:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

Dated:  March  7.  1979. 

Douglas  D.  Campt. 

Acting  Director, 
Registration  Division. 

[FR  Doc.  79-7721  Piled  3-13-79;  8:45  am] 
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£FRL  1057-7.  PP  7G1998/T187] 
PESTICIDE  PROGRAMS 

Extontion  of  a  Tomperory  Exomption  from  tho 
Roqulromont  of  a  Toloranco;  Hirtutotlo 
thomptonii 

On  April  18.  1978.  the  Envirormien- 
tal  Protection  Agency  (EPA)  gave 
notice  (43  PR  16404)  that  In  response 
to  a  pesticide  petition  (PP  7G1998) 
submitted  to  the  Agency  by  Abbott 
Laboratories.  14th  Street  and  Sheri- 
dan Road,  North  Chicago.  XL  60064.  a 
temporary  exemption  from  the  re- 
quirement of  a  tolerance  was  estab- 
lished for  residues  of  the  mycocara- 
cide  Hirsutella  thompsonii  In  or  on 
the  raw  agricultural  commodities 
citrus  and  small  fruits.  This  temporary 
exemption  expired  February  24.  1979. 

Abbott  Laboratories  requested  a  one- 
year  extension  of  this  exemption  from 
the  requirement  of  a  temporary  toler- 
ance both  to  permit  continued  testing 
to  obtain  additional  data  and  to 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
an  experimental  use  permit  (275-EUP- 
20)  that  has  been  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
in  1972.  1975.  and  1978  (92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluat- 
ed, and  It  was  determined  that  an  ex- 
tension of  the  temporary  exemption 
from  the  requirement  of  a  tolerance 
would  protect  the  public  health. 
Therefore,  the  temporary  exemption 
has  been  extended  on  condition  that 
the  pesticide  Is  used  in  accordance 
with  the  experimental  use  permit  with 
the  following  provisions: 

1.  The  total  amount  of  the  pesticide 
to  be  used  must  not  exceed  the  quanti- 
ty authorized  by  the  experimental  use 
permit. 


2.  Abbott  Laboratories  must  immedi- 
ately notify  the  EPA  of  any  findings 
from  the  experimental  use  that  have  a 
bearing  on  safety.  The  firm  must  also 
keep  records  of  production,  distribu- 
tion, and  performance  and  on  request 
make  the  records  available  to  an  au- 
thorized officer  of  employee  of  the 
EPA  or  the  Food  and  Drug  Adminis- 
tration. yA 

This  temporary  exemj^jioir^xpires 
February  24,  1980.  This  temporary  ex- 
emption may  be  revoked  if  the  experi- 
mental use  permit  Is  revoked  or  if  any 
scientific  data  or  experience  with  this 
pesticide  indicate  such  revocation  Is 
necessary  to  protect  the  public  health. 
Inquiries  concerning  this  notice  may 
be  directed  to  Mr.  Franklin  D.  R.  Gee, 
Product  Manager  17,  Registration  Di- 
vision (TS-767),  Office  of  Pesticide 
Programs,  401  M  St..  SW,  Washington. 
D.C.  20460  (202/426-9425). 

(Section  408(j)  of  the  Federal  Pood,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(j).) 

Dated:  March  7,  1979. 

Douglas  D.  Campt, 
Acting  Director, 
Registration  Division. 

[PR  Doc.  79-7722  Piled  3-13-79;  8:45  am] 
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[PRL  1075-4;  OPP-180268) 

WASHINGTON  STATE  DEPARTMENT  OF 
AGRICULTURE 

If tuanco  of  Spocific  Exomption  To  U»o  Benemyl 
To  Control  Fungu*  on  Cobbogo,  Cauliflewor, 
Broccoli,  and  Brutsolt  Sprout  Soodt 

The  Environmental  Protection 
Agency  (EPA)  has  granted  a  specific 
exemption  to  the  Washington  State 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
benomyl  on  commercial  cabbage,  cauli- 
flower, broccoli,  and  brussels  sprout 
seeds  In  western  Washington  to  con- 
trol infestations  of  the  fungus  Phoma 
lingam,  which  causes  the  plant  disease 
called  "blackleg".  This  exemption  was 
granted  in  accordance  with,  and  is  sub- 
ject to,  the  provisions  of  40  CFR  Part 
166,  which  prescribes  requirements  for 
exemption  of  Federal  and  State  agen- 
cies for  use  of  ];>esticldes  under  emer- 
gency conditions. 

This  notice  contains  a  summary  of 
certain  Information  required  by  regu- 
lation to  be  included  in  the  notice.  For 
more  detailed  information.  Interested 
parties  are  referred  to  the  application 
on  file  with  the  Registration  Division 
(TS-767),  Office  of  Pesticide  Pro- 
grams. EPA,  401  M  Street,  S.W.,  Room 
E-315.  Washington,  D.C.  20460. 

According  to  the  Applicant,  Phovna 
lingam,  the  causal  agent  of  blackleg 
disease  In  these  cruclfers  (plants  of 
the  family  Cruci/erae),  Is  frequently 
present   on  seed,   but   epidemic   out- 
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breaks  depend  on  the  weather  condi- 
tions In  seed  growing,  transplant  and 
food  production  areas.  The  organism, 
which  may  remain  viable  on  plant 
debris  for  up  to  four  years,  can  be  in- 
troduced into  new  fields  by  seed  trans- 
mission. The  Applicant  stated  that  a 
disa.strous  outbreak  of  cabbage  black- 
leg occurred  in  the  eastern  cabbage 
growing  States  in  19T3  as  a  result  of 
seed  transmission  of  Phoma  lingam.  In 
that  year,  cabbage  growers  suffered  a 
ten  percent  loss  of  the  nation's  cab- 
bage crop  to  blackleg  and  blackrot;  the 
cabbage  seed  growing  industry  of 
Washington  State  was  threatened  by 
lawsuits  and  the  potential  loss  of  in- 
surance coverage. 

About  1.000  acres  of  cabbage  are 
grown  for  seed  in  the  Skagit  Valley 
region  in  western  Washington.  The 
Applicant  estimated  that  80  percent  of 
the  nation's  and  30  percent  of  the 
worlds  cabbage  supply  is  produced  in 
this  area.  Moreover,  about  100  acres  of 
cauliflower,  broccoli,  and  brussels 
sprouts  are  grown  for  seed  in  the  area. 
This  specific  exemption  requested 
treatment  of  up  to  1.000.000  pounds  of 
seed;  treatment  will  be  dependent  on 
confirming  the  presence  of  the  orga- 
nism. Disease  control  requires  both 
the  treatment  of  seed  used  for  seed 
production  and  of  commercial  seed 
lots.  Benomyl  (Benlate  50%  Wettable 
Powder.  EPA  Reg.  No.  3S2-354)  will  be 
applied  at  the  rate  of  eight  ounces 
Benlate  formulation  in  sufficient 
water  for  seed  coverage  per  hundred 
pounds  of  seed.  The  Applicant  stated 
that  other  pesticides  and  cultural 
practices  have  been  unsucce.ssful  in 
controlling  the  disease.  A  single  Ben- 
late application  will  t>e  made  on  seed 
produced  in  1978  for  the  1979  commer- 
cial acreage;  personnel  of  seed  compa- 
nies or  seed  contractors  will  make  the 
applications. 

It  should  be  noted  that  a  rebuttable 
presumption  against  registration  of 
pesticide  products  containing  l)enomyl 
was  published  on  December  6.  1977  (42 
FR  61788);  however,  no  decision  has 
yet  been  made  by  EPA  as  to  appropri- 
ate regulatory  action  in  this  matter. 

After  reviewing  the  application  and 
other  available  information.  EPA  has 
determined  that  (a)  a  pest  outbreak  of 
the  fungus  Phoma  lingam  has  oc- 
curred; (b)  there  is  no  pesticide  pres- 
ently registered  and  available  for  use 
to  control  the  fungus  in  Washington 
State;  (c)  there  are  no  alternative 
means  of  control,  taking  into  account 
the  efficacy  and  hazard;  (d)  significant 
economic  problems  may  result  if  the 
fungus  is  not  controlled;  and  (e)  the 
time  available  for  action  to  mitigate 
the  problems  posed  is  insufficient  for 
a  pesticide  to  be  registered  for  this 
use.  Accordingly,  the  Applicant  has 
been  granted  a  specific  exemption  to 
use   the   pesticide  noted   above   until 


April  30,  1979,  to  the  extent  and  in  the 
manner  set  forth  in  the  application. 
The  specific  exemption  is  also  subject 
to  the  following  conditions: 

1.  A  benomyl  product,  Benlate  50% 
Wettable  Powder  (EPA  Reg.  352-354). 
will  be  used; 

2.  Benomyl  will  be  applied  at  a  maxi- 
mum rate  of  eight  ounces  of  the  prod- 
uct (four  ounces  active  ingredient)  in 
sufficient  water  to  treat  one  hundred 
pounds  of  seeds: 

3.  Each  seed  lot  may  receive  no  more 
than  a  single  application  of  benomyl; 

4.  Application  of  benomyl  will  be  re- 
stricted to  seeds  which  are  determined 
to  be  infected  or  to  seeds  from  areas 
where  Phoma  lingam  is  known  to  be 
present: 

5.  A  maximum  of  one  million  pounds 
of  seeds  may  be  treated: 

6.  Treated  seeds  will  not  be  used  for 
food,  feed,  or  any  other  use  except 
planting,  and  all  shipments  of  seed 
must  be  so  labeled: 

7.  EPA  has  determined  that  residues 
of  k>enomyl  resulting  from  this  use  are 
not  likely  to  exceed  0.20  part  per  mil- 
lion (ppm)  in  cabbage  and  cauliflower 
and  0.40  ppm  in  broccoli  and  brussels 
sprouts,  cabbage,  cauliflower,  broccoli, 
and  brussels  sprouts  with  residues  not 
exceeding  these  levels  may  be  shipped 
in  interstate  commerce.  The  Food  and 
Drug  Administration.  U.S.  E)ep€irt- 
ment  of  Health.  Eklucation.  and  Wel- 
fare, has  been  advised  of  this  action; 

8.  Only  seeds  intended  for  commer- 
cial planting  may  be  treated  with  ben- 
omyl. Benomyl-treated  seed  will  be 
clearly  labeled  as  such; 

9.  The  Applicant  is  responsible  for 
insuring  that  the  restrictions  of  this 
specific  exemption  are  met.  and  must 
submit  a  report  summarizing  the  re- 
sults of  this  program  by  August  30, 
1979; 

10.  The  Applicant  will  insure  that 
residue  data  will  be  obtained  to  sup- 
port tolerances  for  residues  of  beno- 
myl in  or  on  broccoli  and  brussels 
sprouts: 

11.  All  applicable  directions,  restric- 
tions, and  precautions  on  the  EPA-reg- 
istered  label  must  be  followed; 

12.  The  EPA  shall  be  inunediately 
informed  of  any  adverse  effects  result- 
ing from  use  of  l)enomyl  in  connection 
with  this  exemption;  and 

13.  All  applications  will  be  made  by 
seed  treating  personnel  of  the  seed 
companies  or  seed  contractors.  Person- 
nel of  these  companies  must  be  certi- 
fied and  must  wear  dust  masks  when 
treating  crucifer  seeds  with  benomyl. 

(Section  18  of  tiie  Federal  Insecticide.  Fun- 
gicide, and  Rodenticide  Act  (FIFRA).  as 
amended  in  1972.  1975.  and  1978  (92  Stat. 
819;7U.S.C.  136  etseq).) 


Dated:  March  7,  1979. 

EOWIIf  L.  JOHWSON, 

Deputy  Assistant  Administrator 
for  Pesticide  Programs. 
(FR  Doc.  79-7718  FUed  3-13-79;  8:45  am] 
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IFRL  107ft-4;  FIFRA  Docket  Nos.  409  and 
410] 

SUSPENSION  OF  REGISTRATIONS 

FOR  CERTAIN  USES  OF  2,4^-T  AND 

SILVEX 

frchvoring  Conf«r«nc« 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Prehearing  Con- 
ference. 

SUMMARY:  On  February  28,  1979. 
the  Administrator  of  the  Environmen- 
tal Protection  Agency  signed  orders 
and  decisions  suspending  the  registra- 
tion for  (jertaln  uses  of  2.4.5-T  and 
Silvex.  A  prehearing  conference  will 
be  held  on  Thursday,  March  15,  1979. 
at  10  a.m.  in  Washington.  EXT  or  in  the 
nearby  Washington  area.  For  Informa- 
tion as  to  the  place  in  which  the  con- 
ference will  take  place,  telephone  the 
Hearing  Clerk  202-755-5476.  Only 
those  persons  who  have  submitted  re- 
quests for  a  hearing  as  provided  for  in 
the  Administrator's  orders  will  be  al- 
lowed to  participate  in  the  prehearing 
conference. 

For  the  Hearing  Panel. 

Charixs  N.  Gregg. 
CTiairperson. 
March  9.  1979. 

[FR  Doc.  79-7751  Filed  3-13-79:  8:45  am) 


16730-01 -Ml 
FEDERAL  MARITIME  COMMISSION 

(Docket  No.  78  14] 

CARGO  SYSTEMS  INTERNATIONAL  (CSI)— IN- 
OEPCNOENT  OCEAN  FREIGHT  FORWARDER 
APPUCATION  AND  POSSIBLE  VIOLATIONS 
OF  SECTION  44,  SHIPPING  ACT,  191ft. 

Ord«r  of  lnv*«ti9«tion  and  Hearing 

Cargo  Systems  International  (CSI) 
filed  an  application  with  the  Commis- 
sion for  a  license  as  an  independent 
ocean  freight  forwarder.  During  the 
course  of  the  Commission's  investiga- 
tion of  CSI.  it  was  disclosed  that  CSI 
appeared  to  violate  Section  44(a), 
Shipping  Act,  1916,  on  between  80  and 
120  occasions  t>e  engaging  in  unli- 
censed forwarding  activities  using  the 
revoked  license  number  of  Sada  Trad- 
ing Company.  Inc.  (ex-FMC  210)  al- 
though a  warning  about  unlicensed 
forwarding  activities  had  been  sent  to 
CSI  from  the  Commission  on  July  13, 
1978  and  had  been  repeated  by  staff 


mem"bers  of  the  Atlantic  District 
Office  on  September  11,  1978. 

Section  44(b)  of  the  Shipping  Act, 
1916.  requires  that  applicants  be  found 
to  be  fit,  willing  and  able  to  carry  on 
properly  the  business  of  forwarding 
and  to  conform  to  the  provisions  of 
the  Shipping  Act,  1916,  as  amended, 
and  the  requirements,  rules  and  regu- 
lations of  the  Commission  issued 
thereunder.  Otherwise  such  applica- 
tion shall  be  denied.  The  applicant's 
alleged  unlicensed  ocean  freight  for- 
warding activities  reflect  upon  the 
managerial  responsibility  and  fitness 
of  the  applicant.  These  alleged  viola- 
tions apparently  occurred  while  the 
forwarder's  application  was  being 
processed  and  after  warning  in  regard 
to  carrying  on  the  business  of  forward- 
ing without  a  license. 

The  conduct  of  CSI  appears  to  be  in 
violation  of  the  Shipping  Act,  1916, 
and  this  conduct,  on  the  part  of  CSI 
and  its  corporate  officers,  may  result 
in  a  lack  of  the  fitness  required  for  li- 
censing as  an  independent  ocean 
freight  forwarder,  under  section  44  of 
the  Shipping  Act,  1916. 

Pursuant  to  §  510.8  of  the  Commis- 
sion's General  Order  4.  (46  CFR  510.8) 
the  Commi.ssioo,  on  December  19, 
1978,  advi.sed  CSI  of  its  intent  to  deny 
its  application  for  reasons  set  out 
hereinabove.  In  accordance  with  Gen- 
eral Order  4,  any  applicant  may  re- 
quest a  hearing  on  the  intended 
denial. 

By  letter  dated  January  2,  1979,  CSI, 
through  its  counsel,  requested  the  op- 
portunity to  show  at  an  expedited 
hearing  that  the  denial  of  CSI's  appli- 
cation is  unwarranted.  In  this  reqard, 
CSI  has  offered  to  present  its  case  in 
the  form  of  affidavits  describing  the 
circumstances  under  which  the  alleged 
violations  occurred  and  explain  the 
changes  which  have  recently  taken 
within  the  firm. 

Now,  therefore,  it  is  ordered,  That 
pursuant  to  sections  22  and  44  (46 
U.S.C.  821  and  841(b))  of  the  Shipping 
Act,  1916.  and  §  510.8  of  the  Commis- 
sion's General  Order  4  (46  CFR  510.8) 
a  proceeding  hereby  instituted  to  de- 
termine: 

1.  Whether  Cargo  Systems  Interna- 
tional has  violated  section  44  (a),  Ship- 
ping Act,  1916,  by  engaging  in  unli- 
censed forwarding  activities; 

2.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing 
issue,  together  with  any  other  evi- 
dence adduced.  Cargo  Systems  Inter- 
national and  its  corporate  officers, 
possess  the  requisite  fitness,  within 
the  meaning  of  section  44(b),  Shipping 
Act,  1916,  to  be  licensed  as  an  inde- 
pendent ocean  freight  forwarder. 

It  is  further  ordered.  That  this  pro- 
ceeding be  assigned  for  public  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of  Adminis- 


trative Law  Judges  and  that  the  pro- 
ceeding shall  initially  be  limited  to  the 
submission  of  affidavits  of  fact  and 
memoranda  of  law. 

It  is  further  ordered.  That  the  follow- 
ing schedule  be  adhered  to: 

April  9,  1979— Opening  memoran- 
dum of  law  and  affidavits  of  fact  from 
Respondent: 

March  23.  1979— Petitions  to  Inter- 
vene: 

May  7,  1979— Memorandum  of  law 
and  affidavits  of  fact  from  Hearing 
Counsel  and  any  intervenors: 

It  is  further  ordered.  That  within  two 
weeks  following  the  submission  of  the 
affidavits  of  fact  and  memorandum  of 
law  the  parties  will  submit  to  the  Ad- 
ministrative Law  Judge  written  state- 
ments identifying  the  issues  of  fact 
and  law  and  specifying  the  type  of 
procedure  they  feel  is  best  suited  to 
resolve  them.  After  consideration  of 
these  recommendations,  the  Adminis- 
trative Law  Judge  will  issue  an  appro- 
priate order  establishing  the  proce- 
dure for  their  resolution.  However, 
any  additional  procedure  shall  include 
oral  testimony  and  cross-examination 
in  the  discretion  of  the  Presiding  Offi- 
cer only  upon  a  showing  that  there  are 
issues  of  material  fact  that  cannot  be 
resolved  on  the  basis  of  sworn  state- 
ments, affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered.  That  Cargo  Sys- 
tems International  be  designated  Re- 
spondent and  that  Hearing  Counsel 
also  be  a  party  to  this  proceeding; 

It  is  further  ordered.  That  any  per- 
sons other  than  Respondent  and  Hear- 
ing Counsel  who  desire  to  become  par- 
ties to  this  proceeding  and  to  partici- 
pate therein  shall  file  a  Petition  to  In- 
tervene pursuant  to  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502,  72): 

It  is  further  ordered.  That  a  notice  of 
this  Order  be  published  in  the  Federal 
Register  and  that  a  copy  thereof  be 
served  upon  Respondent  and  Hearing 
Counsel; 

It  is  further  ordered.  That  all  docu- 
ments submitted  by  any  party  of 
record  in  this  proceeding  shall  be  di- 
rected to  the  Secretary,  Federal  Mari- 
time Commission.  Washington,  D.C. 
20573  in  an  original  and  15  copies  as 
well  as  being  mailed  directly  to  all  par- 
ties of  record. 

By  the  Commission. 

F'rakcis  C.  Hurney, 
Secretart/. 

IFR  Doc.  79-7715  Filed  3-13-79;  8:45  am] 


[6730-01 -M] 

AGREEMENT  FILED 

Cerroctien 

The  notice  of  the  filing  Agreement 
No.  10109-2.  appearing  in  the  Federal 
Register.  Tuesday.  March  6,  1979,  Vol. 
44,  No.  45,  Page  12261,  which  purports 
to  extend  the  duration  of  the  agree- 
ment beyond  May  2,  1979,  until  termi- 
nated by  agreement  of  the  parties  or 
by  operation  of  law,  was  assigned  an 
incorrect  number.  The  correct  number 
is  10109-3. 

Dated:  March  9,  1979. 

Francis  C.  Hurney, 
Secretary. 
(FR  Doc.  79-7701  Filed  3-13-79:  8:45  am) 


[6325-01 -M] 

FEDERAL  PREVAILING  RATE 
ADVISORY  COMMITTEE 

OPEN  COMMIHEE  MEETINGS 

Pursuant  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 

Thursday.  April  19.  1979 
Thursday.  April  26.  1979 

The  meetings  will  convene  at  10 
a.m.,  and  will  be  held  in  Room  5A06A, 
Office  of  Personnel  Management 
Building,  1900  E  Street,  NW.,  Wash- 
ington, D.C. 

The  Federal  F»revailing  Rate  Adviso- 
ry Committee  is  composed  of  a  Chair- 
man, representatives  of  five  labor 
unions  holding  exclusive  bargaining 
rights  for  Federal  blue-collar  employ- 
ees, and  representatives  of  five  Feder- 
al agencies.  Entitlement  to  member- 
ship on  the  Committee  is  provided  for 
in  5  U.S.C.  5347. 

The  Committee's  primary  responsi- 
bility is  to  review  the  prevailing  rate 
system  and  other  matters  pertinent  to 
the  establishment  of  prevailing  rates 
under  subchapter  IV.  chapter  53,  5 
U.S.C,  as  amended,  and  from  time  to 
time  advise  the  Office  of  Personnel 
Management  thereon. 

The.se  scheduled  meetings  will  con- 
vene in  open  session  with  both  labor 
and  management  representatives  at- 
tending. During  the  meeting  either 
the  labor  members  or  the  manage- 
ment members  may  caucus  separately 
with  the  Chairman  to  devise  strategy 
and  formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  impair  to  an  un- 
acceptable degree  the  ability  of  the 
Committee  to  reach  a  consensus  on 
the  matters  being  considered  and  dis- 
rupt substantially  the  disposition  of 
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its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  on  the 
basis  of  a  determination  made  by  the 
Director  of  the  Office  of  Personnel 
Management  under  the  provisions  of 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and  5 
U.S.C.  section  552b(c)(9)(B).  These 
caucuses  may,  depending  on  the  issues 
involved,  constitute  a  substantial  por- 
tion of  the  meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Manage- 
ment, the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations 
thereon,  and  related  activities.  These 
reports  are  also  available  to  the  public, 
upon  written  request  to  the  Commit- 
tee Secretary. 

Members  of  the  public  are  invited  to 
submit  material  in  writing  to  the 
Chairman  concerning  Federal  Wage 
System  pay  matters  felt  to  be  deserv- 
ing of  the  Committee's  attention.  Ad- 
ditional information  concerning  these 
meetings  may  be  obtained  by  contact- 
ing the  Secretary,  Federal  Prevailing 
Rate  Advisory  Committee.  Room  1340. 
1900  E  Street.  NW.,  Washington.  D.C. 
20415(202-632-9710). 

Jerome  H.  Ross. 
Chairman.  Federal  Prevailing 
Rate  Advisory  Committee. 

March  9.  1979. 

[FR  Doc.  79-7683  Filed  3-13-79;  8;45  am] 


[6210-01-M1 

FEDERAL  RESERVE  SYSTEM 

CANEYVILLE  BANCSHARES,  INC 

Formation  of  Bonk  Holding  Compony 

Caneyville  Bancshares.  Inc..  Caney- 
ville,  Kentucky,  has  applied  for  the 
Board's  approval  under  section  3(a)(1) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  99.1  per 
cent  or  more  of  the  voting  shares  of 
Bank  of  Caneyville.  Caneyville.  Ken- 
tucky. The  factors  that  are  considered 
in  acting  on  the  application  are  set 
forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  St. 
Louis.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Sectretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  to  be 
received  no  later  than  April  12,  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 


NOTICES 

and  summarizing   the   evidence   that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  7.  1979. 

Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
[PR  Doc.  79-7657  Filed  3-13-79;  8:45  am) 


[6210-01-M] 

CROCKER  NATIONAL  CORP. 

Prepotod  Acqui*itien  of  BUhep  Invottinonl 
Corp. 

Crocker  National  Corporation.  San 
Francisco.  California,  has  applied,  pur- 
suant to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(2)).  for  permission  to  acquire 
voting  shares  of  Bishop  Investment 
Company.  Honolulu,  Hawaii  ("BIC"). 
and  certain  of  BIC's  subsidiaries,  in- 
cluding Bishop  Trust  Company.  Ltd.; 
and  Hawaii  Finance  Company,  Limit- 
ed. 

Applicant  states  that  Bishop  Trust 
Company  would  engage  in  the  activi- 
ties of  operating  a  trust  company  pro- 
viding Investment  management  and 
advisory  activities,  and  providing  data 
processing  of  financially  related  infor- 
mation to  such  trust  offices  and 
others,  and  that  Hawaii  Finance  Com- 
pany would  engage  in  operation  of  an 
industrial  loan  company.  Such  activi- 
ties have  been  specified  by  the  Board 
in  §  225.4(a)  of  Regulation  Y  as  per- 
missible for  bank  holding  companies, 
subject  to  Board  approval  of  individu- 
al proposals  in  accordance  with  tM 
procedures  of  §  225.4(b). 

Bishop  Trust  Company  would  utilize 
offices  in  Honolulu.  Hawaii  and  New 
Agana.  Guam,  serving  the  geographic 
areas  of  Hawaii,  and  Guam,  respective- 
ly. Hawaii  Finance  Company  would 
operate  offices  in  Hilo.  and  Honolulu. 
Hawaii,  and  such  offices  would  serve 
the  geographic  area  of  Hawaii. 

Interested  persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proposal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public  such  as  greater  con- 
venience, increased  competition  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terests, or  unsound  banking  practices." 
Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  In  dis- 
pute, summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 


would  be  aggrieved  by  approval  of  the 
proposal. 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
^  or  at  the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary.  Board  of  Gov- 
ernors of  the  Federal  Reserve  System. 
Washington,  DC.  20551,  not  later 
than  April  6.  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  6,  1979. 

Edward  T.  Mulrenin. 
Assistant  Secretary  of  the  Board. 
IFR  Doc.  79-7658  Filed  3-13-79;  8:45  am] 


[6210-01-M] 

F.N.B.  CORP. 

Propo*od  Acquitition  of  TRY-M  Consumer 
Discount  Co. 

P.N.B.  Corporation.  Sharon,  Penn- 
sylvania, has  applied,  pursuant  to  sec- 
tion 4(cK8)  of  the  Bank  Holding  Com- 
pany Act  (12  U.S.C.  1843(c)(8))  and 
225.4(b)(2)  of  the  Board's  Regulation 
Y  (12  CFR  225.4(b)(2)),  for  permission 
to  acquire  voting  shares  of  TRY-M 
Consumer  Discount  Company,  War- 
ren, Pennsylvania. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activi- 
ties of  a  consumer  finance  company. 
Including  soliciting  and  making  cash 
loans  and  engaging  in  sales  finance  ac- 
tivites.  In  addition,  the  proposed  sub- 
sidiary would  make  available  to  its  cus- 
tomers credit  life,  and  accident  and 
health  insurance  in  connection  with 
extensions  of  credit.  These  activities 
would  be  performed  from  offices  of 
Applicant's  subsidiary  in  the  cities  of 
Warren,  Titusville,  Meadville.  Corry, 
Greenville,  Brookville,  and  Bradford. 
Pennsylvania,  and  the  geographic 
areas  to  be  served  are  portions  of  ten 
counties  in  northwestern  Pennsylvania 
and  small  portions  of  Chautauqua, 
Cattaraugus  and  Allegany  Counties  in 
New  York.  Such  activities  have  been 
specified  by  the  Board  in  section 
225.4(a)  of  Regulation  Y  as  permissi- 
ble for  bank  holding  companies,  sub- 
ject to  Board  approval  of  individual 
proposals  in  accordance  with  the  pro- 
cedures of  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proposal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public,  such  as  greater  con- 
venience, increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terests, or  unsound  banking  practices." 
Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 


statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, sununarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of  the 
proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Cleveland. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary.  Board  of  Gov- 
ernors of  the  Federal  Reserve  System. 
Washington.  D.C.  20551.  not  later 
than  April  6,  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  7,  1979. 

Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
(FR  Doc.  79-7659  Filed  3-13-79;  8:45  am] 


I6210-01-M] 

INDEPENDENT  BANK  CORP. 
Acquisition  of  Bonk 

Independent  Bank  Corporation. 
Ionia.  Michigan,  has  applied  for  the 
Board  °s  approval  under  section  3(a)(3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  100  per 
cent  of  the  voting  shares  of  the  succes- 
sor by  consolidation  to  The  Old  State 
Bank  of  Fremont.  Fremont,  Michigan. 
The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  to  be 
received  not  later  than  April  6.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  7,  1979. 

Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-7660  Filed  3-13-79;  8:45  am) 


[6210-01-M] 

PEOPLES  OF  INDUNOLA,  INC 

Fennation  of  Bank  Holding  Company 

Peoples  of  Indianola,  Inc.,  Indianola, 
Mississippi,  has  applied  for  the 
Board's  approval  under  section  3(aKl) 
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of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80  per 
cent  or  more  of  the  voting  shares  of 
Peoples  Bank  of  Indianola.  Indianola. 
Mississippi.  The  factors  that  are  con- 
sidered in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12U.S.C.  1842(c)). 

Peoples  of  Indianola.  Inc..  Indianola. 
Mississippi,  has  also  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
and  225.4(b)(2)  of  the  Boards  Regula- 
tion Y  (12  CFR  225.4(b)(2)).  for  per- 
mission to  engage  de  novo  pursuant  to 
§225.4(a)(9)(Ii)(a)  (12  CFR 

225.4(a)(9)(ii)(a)  in  the  sale  of  credit 
life  and  credit  accident  and  health  in- 
surance related  to  extensions  of  credit 
by  its  Bank.  These  activities  would  be 
performed  from  offices  of  Bank  in  In- 
dianola, Mississippi,  and  the  geograph- 
ic area  to  be  sen'ed  is  Indianola,  Mis- 
sissippi. Such  activities  have  been 
specified  by  the  Board  in  §  225.4(a)  of 
Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
Approval  of  individual  proposals  in  ac- 
cordance with  the  procedures  of  sec- 
tion 225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proposal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public,  such  as  greater  con- 
venience, increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terests, or  unsound  banking  practices." 
Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of  the 
proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  St. 
Louis. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary,  Board  of  Gov- 
ernors of  the  Federal  Reserve  System. 
Washington.  D.C.  20551.  not  later 
than  April  6,  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  7,  1979. 

^      Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-7661  PUed  3-13-79;  8:45  am] 
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[6210-01-M] 

FEDERAL  RESERVE  BANK  OF  NEW 
YORK,  ET  AL 

Bank  Holding  Cempanios;  Notico  of  Proposed 
De  Novo  Nonbank  Activities 

The  bank  holding  companies  listed 
in  this  notice  have  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
and  §  225.4(b)(1)  of  the  Board's  Regu- 
lation Y  (12  CFR  225.4(b)(1)),  for  per- 
mission to  engage  de  novo  or  continue 
to  engage  in  an  activity  earlier  com- 
merced de  novo),  directly  determined 
by  the  Board  of  Governors  to  be  close- 
ly related  to  banking. 

With  respect  to  each  application,  in- 
terested persons  may  express  their 
views  on  the  question  whether  con- 
summation of  the  proiK>sal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public,  such  as  greater  con- 
venience, increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
terest, or  unsound  banking  practices." 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrived  by  approval  of  that 
proposal. 

Each  application  may  be  inspected 
at  the  offices  of  the  Board  of  Gover- 
nors or  at  the  Federal  Reserve  Bank 
indicated  for  that  application.  Com- 
ments and  requests  for  hearings 
should  identify  clearly  the  specific  ap- 
plication to  which  they  relate,  and 
should  be  submitted  in  writing  and, 
except  as  noted,  received  by  the  appro- 
priate Federal  Reserve  Bank  not  later 
than  April  4,  1979. 

A.  Federal  Reserve  Bank  of  New 
York,  33  Liberty  Street,  New  York. 
New  York  10045: 

MANUFACTURERS  HANOVER 
CORPORATION.  New  York.  New 
York  (consumer  lending  and  insurance 
activities;  Indiana):  to  engage  through 
its  subsidiary,  the  Financial  Source, 
Inc..  of  Indiana,  in  arranging,  making, 
or  acquiring  loans  and  other  exten- 
sions of  credit  such  as  would  be  made 
by  a  consumer  finance  company; 
making  or  acquiring  loans  and  other 
extensions  of  credit  such  as  would  be 
made  by  a  sales  finance  company  in- 
cluding purchasing  installment  sales 
finance  contracts;  servicing  such  loans 
and  extensions  of  credit;  acting  as 
agent  of  broker  for  a  sale  of  life  and 
accident  and  health  insurance  directly 
related  to  its  extensions  of  credit  and 
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property  damage  and  liability  insur- 
ance insuring  collateral  securing  its 
loan  and  other  extensions  of  credit  or 
securing  sales  finance  contracts  en- 
tered into  by  it  directly  or  secrring 
loans  and  other  extensions  of  credit 
(including  sales  finance  contracts)  ac- 
quired by  the  subsidiary  in  trarvsac- 
tions  that  are  equivalent  to  direct  ex- 
tensions of  credit  by  it.  These  activi- 
ties would  be  conducted  from  an  office 
in  Greensburg.  Indiana,  and  the  geo- 
graphic areas  to  be  served  are  Decatur 
County.  Indiana,  and  portions  of  three 
adjacent  counties. 

B.  Federal  Reserve  Bank  of  Cleve- 
land, 1455  East  Sixth  Street,  Cleve- 
land. Ohio  44101: 

MONTGOMERY  BANCORPORA- 
TION.  INC..  Mt.  Sterling.  Kentucky 
(insurance  activities.  Kentucky):  to  act 
as  agent  or  broker  for  the  sale  of  life, 
accident  and  health,  and  property  and 
casualty  insurance  directly  related  to 
extensions  of  credit  by  Applicant's 
subsidiary  bank.  Montgomery  Bank 
and  Trust  Company;  and  in  the  sale  of 
any  insurance  to  that  bank.  These  ac- 
tivities would  be  conducted  from  the 
bank's  premises  in  Mt.Sterling.  Ken- 
tucky, and  the  geographic  areas  to  be 
served  are  Montgomery,  Bath,  and 
Menifee  Counties.  Kentucky. 

C.  Federal  Reserve  Bank  of  Rich- 
mond, 701  East  Byrd  Street.  Rich- 
mond. Virginia  23261: 

UNITED  VIRGINIA  BANK- 

SHARES,  INCORPORATED,  Rich- 
mond, Virginia  (financing  and  insur- 
ance activities;  Maryland):  to  engage, 
through  its  subsidiary.  United  Virginia 
Mortgage  Corporation,  in  originating 
loans  as  principal;  originating  loans  as 
agent;  servicing  loans  for  nonaffiliated 
individuals,  partnerships,  and  corpora- 
tions and  for  Applicant's  affiliates; 
sale  as  agent  of  life,  disability,  mort- 
gage redemption,  and  mortgage  can- 
cellation Insurance  directly  related  to 
its  extensions  of  credit;  and  such  other 
activities  as  may  be  incidental  to  the 
business  of  a  mortgage  corporation. 
These  activities  would  be  conducted 
from  an  office  in  Beltsville,  Maryland, 
and  the  geographic  area  to  be  served  is 
Maryland.  This  application  is  for  the 
relocation  of  an  existing  office  from 
Langley  Park.  Maryland. 

D.  Federal  Reserve  Bank  of  San 
Francisco,  400  Sansome  Street.  San 
Francisco.  California  94120: 

BANKAMERICA  CORPORATION 
San  Francisco.  California  (leasing  ac- 
tivities; national):  to  engage,  through 
its  subsidiary.  Western  America  Finan- 
cial, Inc.,  C'WAFI")  in  leasing  real  and 
personal  property,  and  acquiring 
whole  or  partial  Interests  in  special 
purpose  leasing  corporations  to  facili- 
tate such  transactions.  WAFI  will  also 
acquire  BA  Facilities  Leasing.  Inc.. 
which  will  engage  In  the  same  activi- 
ties as  WAFI.  These  activities  will  be 
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conducted  from  an  office  in  San  Fran- 
cisco. California  and  the  geographic 
area  to  be  served  is  national.  This  is  a 
correction  of  a  notice  published  earlier 
(44  Fed.  Reg.  11.120).  and  comments 
must  be  received  by  the  Reserve  Bank 
by  March  26,  1979. 

E.    Other    Federal    Reserve    Banks: 
None: 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  6.  1979. 

Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
(FR  Doc.  79-7656  Filed  3-13-79;  8:45  am] 


[6820-23-M] 

GENERAL  SERVICES 
ADMINISTRATION 

REGIONAL  PUBLIC  ADVISORY  PANEL  ON 
ARCHITECTURAL  AND  ENGINEERING  SERVICES 

MMting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the  Re- 
gional Public  Advisory  Panel  on  Archi- 
tectural and  Engineering  Services. 
Region  10.  March  30,  1979.  from  9:00 
a.m.  to  3:00  p.m..  Public  Buildings 
Service  Conference  Room,  GSA 
Center.  15th  and  C  Streets.  S.W., 
Auburn,  WA.  The  meeting  will  be  de- 
voted to  the  initial  step  of  the  proce- 
dures for  screening  and  evaluating  the 
qualifications  of  architect-engineers 
under  consideration  for  selection  to 
furnish  professional  services  for  the 
proposed  alterations  of  the  first  floor 
space,  for  the  Food  and  Drug  Adminis- 
tration offices  and  laboratory  at  Fed- 
eral Center  South.  4735  East  Marginal 
Way  South.  Seattle,  WA.  The  meeting 
will  be  open  to  the  public. 

Dated:  March  2,  1979. 

R.  C.  Casad, 
Regional  Administrator. 

tPR  Doc.  79-7698  Filed  3-13-79;  8:45  am] 


[4110-85-Ml 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  AtiUtont  S«<r«tary  f«r  H*olth 

PRESIDENTS  COUNQL  ON  PHYSICAL  RTNESS 
AND  SPORTS 

M*«tin9 

The  Presidents  Council  on  Physical 
Fitness  and  Sports  (PCPFS)  will  hold 
its  quarterly  meeting  on  April  19.  1979. 
The  meeting  will  be  held  from  10:00 
a.m.  to  4:00  p.m.,  Thursday.  April  19. 
1979,  In  the  New  Executive  Office 
Building,  17th  and  Pennsylvania 
Avenue,  N.W..  Washington.  D.C. 


The  purpose  of  the  meeting  Is  to 
report  on  ongoing  projects  and  to  dis- 
cuss future  directions  of  the  PCPF^. 

A  list  of  Council  members  and  the 
Executive  Order,  dated  September  25. 
1970.  amended  October  25.  1976.  estab- 
lishing their  responsibilities,  may  be 
obtained  from: 

C.  Carson  Conrad,  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  Washington,  D.C.  20201.  Tele- 
phone: 202/755-7947. 

The  meeting  will  be  open  to  the 
public. 

Dated:  March  8,  1979. 

C.  Carson  Conrad, 
Executive   Director,    President's 
Council   on   Physical   Fitness 
and  Sports. 

[FR  Doc.  79-7665  FUed  3-13-79:  8:45  am] 


[411(H)2-M] 

Offic*  of  EdtKotion 

NATIONAL  ADVISORY  COUNCIL  ON 
EXTENSION  AND  CONTINUING  EDLfCATION 

MMting 

AGENCY:  National  Advisory  Council 
on  Extension  and  Continuing  Educa- 
tion. 

ACTTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Extension  and 
Continuing  Education.  It  also  de- 
scribes the  fimctlons  of  the  Council. 
Notice  of  the  meeting  Is  required 
under  the  Federal  Advisory  Commit- 
tee Act  (5  U.S.C,  Appendix  1,  10(a)(2), 
This  document  is  Intended  to  notify 
the  general  public  of  their  opportuni- 
ty to  attend  the  meeting. 

DATE:  April  4.  5,  and  6,  1979. 

ADDRESS:  The  Hotel  Washington. 
Pennsylvania  Avenue  at  Fifteenth 
Street.  NW..  Washington,  D.C. 

FOR  FURTHER  INFORMATION: 

William  G.  Shannon,  Executive  Di- 
rector National  Advisory  Council  on 
Extension  and  Continuing  Education 
425  13th  Street,  NW.;  Suite  529 
Washington,  D.C.  20004,  Telephone: 
(202)  376-8888. 

The  National  Advisory  Council  on 
Extension  and  Continuing  Eklucation 
Is  authorized  imder  Pub.  L.  89-329. 
The  Council  is  required  to  report  an- 
nually to  the  President,  the  Congress, 
the  Secretary  of  HEW,  and  the  Com- 
missioner of  Education  In  the  prepara- 
tion of  general  regulations  and  with 
respect  to  policy  matters  arising  In  the 
administration  of  Part  A  of  Title  I 


(HEA)  including  policies  and  proce- 
dures governing  the  approval  of  State 
plans  under  Section  105;  and  to  advise 
the  Assistant  Secretary  of  HEW  on 
Part  B  (Lifelong  Learning  activities) 
of  the  title.  The  Council  is  required  to 
review  the  administration  and  effec- 
tiveness of  all  Federally  supported  ex- 
tension and  continuing  education  pro- 
grams. 

The  meetings  of  the  Council  are 
open  to  the  public.  However,  because 
of  limited  space,  those  interested  in  at- 
tending any  meeting  are  a.sked  to  call 
the  Councils  office  beforehand.  Avail- 
able seats  will  be  assigned  on  a  first- 
come  basis.  The  Council's  meeting  will 
begin  on  April  4,  1979  at  6:30  p.m.,  re- 
cessing at  9:00  p.m.  It  will  resume  on 
April  5  at  9:00  a.m.  rece.ssing  at  5:00 
p.m..  and  on  April  6  at  9:00  a.m.  and 
adjourn  at  12:30  p.m. 

The  agenda  for  the  meeting  will  in- 
clude the  following  items: 

1.  Report  of  the  Chairperson 

2.  Report  of  the  Executive  Director 

3.  Approval  of  Minutes  of  Previous 
Council  Meeting 

4.  Report  of  Meeting  of  Executive 
Committee 

5.  Report  on  Activities  of  Ad-Hoc 
Committees  on  Title  I.  Title  IV,  and 
International  Dimensions 

6.  Discu.ssion  of  Outline  of  Council's 
Special  Report 

7.  Future  Activities  of  the  Counil 

All  records  of  the  Council  proceedings 
are  available  for  public  inspection  at 
the  Council's  staff  office,  located  in 
Suite  529,  425  Thirteenth  Street,  NW., 
Washington,  D.C. 

Dated:  March  7,  1979. 

William  G.  Shannon, 
Executive  Director. 

[FR  Doc.  79-7632  Piled  313-79;  8:45  ami 


[4310-02-M] 

DEPARTMENT  OF  THE  INTERIOR 

Buf*aw  of  Indian  Affair* 

LAKE  SUPERIOR  AND  MISSISSIPPI  BANDS  OF 
CHIPPEWA  INDIANS 

Plan  for  tft*  Ut«  and  Dittribution  of  lak*  Supo- 
rior  and  Mististippi  Bands  of  Chippewa  Indi- 
an* Jwdgmont  Fund*  Awarded  in  Dockot* 
IS-C  and  18-T  Boforo  th«  Indian  Qaim* 
Ce<nmi**ion 

March  6,  1979. 

This  notice  is  published  In  exercise 
of  authority  delegated  by  the  Secre- 
tary of  the  Interior  to  the  Assistant 
Secretary  for  Indian  Affairs  by  210 
DM  1.2. 

The  Act  of  October  19,  1973  (Pub.  L. 
93-134,  87  Stat.  466),  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  or  distribution  of 
funds  appropriated  to  pay  a  judgment 
of  any  Indian  tribe.  Funds  were  appro- 
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prlated  by  the  Acts  of  June  8,  1974,  88 
Stat.  195,  and  October  31,  1972,  86 
Stat.  1498,  in  satisfaction  of  the 
awards  granted  to  the  Lake  Superior 
and  Mississippi  Bands  of  Chippewa  In- 
dians in  Indian  Claims  Commission 
Dockets  18-C  and  18-T.  The  plan  for 
the  use  and  distribution  of  the  funds 
was  submitted  to  the  Congress  with  a 
letter  dated  August  11,  1978,  and  was 
received  (as  recorded  In  the  Congres- 
sional Record)  by  the  House  of  Repre- 
sentatives on  August  14,  1978,  and  by 
the  Senate  on  August  15,  1978.  Con- 
gress not  having  adopted  a  resolution 
disapproving  it,  the  plan  became  effec- 
tive on  February  1,  1979,  as  provided 
by  Section  5  of  the  1973  Act,  supra. 

The  plan  reads  as  follows: 

"The  funds  appropriated  by  the  Act 
of  June  8,  1974,  88  Stat.  195,  and  the 
Act  of  October  31,  1972,  86  Stat.  1498, 
In  satisfaction  of  awards  granted  re- 
spectively in  Dockets  18-C  and  18-T 
before  the  Indian  Claims  Commission, 
including  all  interest  and  investment 
income  accrued,  less  attorney  fees  and 
litigation  expenses,  shall  be  used  and 
distributed  as  herein  provided. 

(1).  The  Secretary  of  the  Interior 
(hereinafter  'Secretary')  shall  divide 
such  funds  in  the  amounts  specified  in 
Section  2  and  on  the  basis  of  the  popu- 
lation and  reservation  community 
groups  as  reflected  in  census  and  an- 
nuity rolls  for  the  period  1937-1941,  to 
the  total  population  of  16.061.  The 
participating  federally  recognized 
tribal  entities,  by  historic  band  and 
reservation  affiliation  designations, 
and  their  respective  shares  are: 

(a).  LAKE  SUPERIOR  CHIPPEWA 
BANDS:  In  the  State  of  Wisconsin— 
Bad  River  Reservation  1259/16061; 
Lac  Courte  Oreilles  Reservation  1691/ 
16061;  Lac  du  Flambeau  Reser\'ation 
832/16061;  Mole  Lake  or  Sokaogon 
Reservation  187/16061;  Red  Cliff  Res- 
er\'ation  645/16061;  St.  Croix  Reser\a- 
tion  299/16061.  In  the  State  of  Michi- 
gan—KeiKeenaw  Bay  Community 
(L'Anse,  Lac  Vieux  Desert  and  Onton- 
agon Bands)  939/16061.  In  the  State  of 
Minnesota— enroUed  with  the  Minne- 
sota Chippewa  Tribe  and  reser\'ation 
affiliations.  Fond  du  Lac  Reservation 
1346/16061;  Grand  Portage  Reserva- 
tion 387/16061;  Nett  Lake  Reservation, 
including  Vermillion  Lake  and  Deer 
Creek  (Bois  Forte  Band)  704/16061; 
White  Earth  Reser\ation  148/16061. 

(b).  MISSISSIPPI  CHIPPEWA 
BANDS:  In  the  State  of  Minnesota— 
enrolled  with  the  Minnesota  Chippewa 
Tribe  and  reservation  affiliations 
Mille  Lac  Reservation  569/16061 
White  Earth  Reservation  6431/16061 
Leech  Lake  Reservation  624/16061. 

(2).  Docket  18-C  funds  shall  be  divid- 
ed two-thirds  among  the  tribal  groups 
of  the  Lake  Superior  Chippewa  Band 
named  in  section  1(a)  of  this  plan  on 
the  ratio  of  the  population  of  each  to 
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the  total  of  8,437  and  one-third  among 
the  tribal  groups  of  the  Mississippi 
Band  named  In  section  Kb)  of  this 
plan  on  the  ratio  of  the  population  of 
each  to  the  total  of  7,624.  Docket  18-T 
funds  shall  be  divided  among  the  14 
groups  named  in  section  1(a)  and  (b) 
on  the  ratio  of  the  population  of  each 
to  the  total  enumeration  of  16,061. 

(3).  The  apportioned  shares  of  the 
funds  of  the  Lake  Superior  Chippewa 
Bands  on  the  reservatons  Bad  River, 
Lac  Courte  Oreilles,  Lac  du  Flambeau, 
St.  Croix.  Mole  Lake  or  Sokaogon.  and 
the  Keeweenaw  Bay  Community 
(L'Anse.  Lac  Vieux  Desert  and  Onton- 
agon bands)  shall  be  held  In  separate 
accounts  and  Invested  by  the  Secre- 
tary under  25  USCA  162a  until  such 
time  the  respective  groups  prepare 
proposals  for  the  use  and  distribution 
of  their  respectve  funds  In  accordance 
with  the  provisions  of  the  act  of  Octo- 
ber 19,-  1973.  87  Stat.  466.  Where  a 
tribal  proposal  contemplates  a  per 
capita  distribution  of  any  part  of  its 
apportion  funds,  all  eru-ollees  of  the 
tribal  organization  born  on  or  prior  to 
and  living  on  the  effective  date  of  plan 
shall  be  eligible  to  to  receive  per 
capita  shares. 

(4).  The  apportioned  share  of  the 
funds  of  the  groups  named  in  section  5 
of  this  plan  shall  be  further  divided 
and  utilized  in  the  manner  specified  in 
sections  5  and  6  of  this  plan. 

Per  Capita  Aspect 

(5).  The  Secretary  shall  make  a  per 
capita  distribution  of  eighty  percent 
(80%)  of  the  apportioned  share  of  the 
funds  In  a  sum  as  equal  as  possible  to 
each  enrollee  of  the  Red  Cliff  Reser- 
vation and  of  the  Minnesota  Chippewa 
Tribe  who  is  designated  as  a  Lake  Su- 
perior Chippewa  Band  member  and  af- 
filiated with  the  reservation  Fond  du 
Lac.  Grand  Portage,  White  Earth,  or 
Nett  Lake  (including  Vermillion  Lake 
and  Deer  Lake)  or  as  a  Mississippi 
Chippewa  Band  member  and  affiliated 
with  the  reservation  Mille  Lac.  Leech 
Lake,  or  White  Earth,  and  who  was 
bom  on  or  prior  to  and  living  on  the 
effective  date  of  this  plan.  The  mem- 
bership roll  of  the  Red  Cliff  Chippewa 
organization  and  the  Lake  Superior 
and  Mississppi  Chippewa  Band  rolls  of 
the  Minnesota  Chippewa  Tribe  shall 
be  brought  current  under  procedures 
enacted  by  the  tribes  and  approved  by 
the  Secretary. 

Programing  Aspect 

(6).  The  twenty  percent  (20%)  pro- 
gram portion  of  the  funds,  including 
interest  and  investment  income  ac- 
crued, of  the  groups  named  in  section 
5  of  this  plan  shall  be  deposited  in  sep- 
arate accounts  and  shall  be  invested 
by  the  Secretary  under  25  USCA  162a 
until  such  time  as  a  further  plan  for 
the  use  of  the  program  funds  Is  ap- 
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proved  by  the  Secretary.  The  Secre- 
tary shall  approve  no  plan  for  the  use 
of  the  program  funds  of  the  respective 
groups  until  at  least  thirty  days  after 
the  plan  has  been  submitted  to  the 
Congress.  The  Reservation  Business 
Committees  of  the  Minnesota  Chippe- 
wa Tribe  and  their  respective  band 
members  represented  on  the  reserva- 
tions shall  develop  program  plans, 
which  may  include  a  joint  investment 
and  use  program  of  the  funds  for  the 
bands  represented  on  a  reservation. 

General  Provisions 

(7).  No  person  shall  be  entitled  to 
more  than  one  capital  share  of  the 
funds. 

The  per  capita  shares  of  living  com- 
petent adults  shall  be  paid  directly  to 
them.  The  per  capital  shares  of  minors 
shall  be  handled  pursuant  to  25  CFR 
60.10(a)  and  (b)(1)  and  104.4.  The  per 
capita  shares  of  legal  incompetents 
shall  be  placed  in  individual  Indian 
money  (IIM)  accounts  and  handled 
under  25  CFR  104.5.  The  per  capita 
shares  of  deceased  individual  benefi- 
ciaries shall  be  determined  and  distrib- 
uted in  accordance  with  43  CFR,  Part 
4.  Subpart  D." 

Rick  Lavis. 
Deputy  Assistant  Secretary, 
Indian  Affairs. 
CFR  Doc.  79-7675  Filed  3-13-79.  8;45  am] 


[4310-02-Ml 

CHEROKEE  INDIANS  OF  ROBESON  AND 
ADJOINING  COUNTIES,  NORTH  CAROLINA 

Notice  of  Receipt  of  Petition  for  Federal  Ac- 
knowledgment of  Exiitence  as  on  Indian 
Tribe 

March  6.  1979. 

This  notice  is  published  in  the  exer- 
cise of  authority  delegated  by  the  Sec- 
retary of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  230  DM 
2. 

Pursu?nt  to  25  CFR  54.8(a)  notice  is 
hereby  given  that  the  Cherokee  Indi- 
ans of  Robeson  and  Adjoining  Coun- 
ties, c/o  Mr.  Herbert  Locklear,  Post 
Office  Box  25.  Shannon.  North  Caroli- 
na 28386,  has  filed  a  petition  for  ac- 
knowledgment by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  on 
February  1  1979.  The  petition  was  for- 
warded and  signed  by  Mr.  Herbert 
Locklear*  spokesman  of  the  petilion- 
ing  group. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
by  mail  to  the  petitioner  and  other  in- 
terested parties  at  the  appropriate 
time. 


NOTICES 

Under  Section  54.8(d)  of  the  Federal 
regulations,  interested  parties  may 
submit  factual  or  legal  arguments  in 
support  of  or  In  opposition  to  the 
group's  petition.  Any  information  sub- 
mitted will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services.  Bureau  of 
Indian  Affairs,  Department  of  the  In- 
terior, 18th  and  C  Streets,  N.W., 
Washington,  DC.  20245. 

Forrest  J.  Gerard. 
Assistant  Secretary, 
Indian  Affairs. 

[FR  Doc.  7^676  Filed  3-13-79;  8:45  am] 


of  Adjudication,  Bureau  of  Land  Man- 
agement. Colorado  State  Office.  Room 
700.  Colorado  State  Bank  Building, 
1600  Broadway.  Denver.  Colorado 
80202.  as  promptly  as  possible  after 
publication  of  this  notice. 

Andrew  W.  Heard.  Jr.. 
Leader,  Craig  Team. 
Branch  of  Adjudication. 
(FR  Doc.  79-7633  Filed  3-13-79;  8:451 


[4310-84-Ml 

Bureau  of  Land  Management 

l/W  APPLICATION  FOR  PIPELINE  NORTHWEST 
PIPELINE  CORP. 

(Colorado  35123  m] 

Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (41  Stat.  449).  as 
amended  (30  USC  185).  Northwest 
Pipeline  Corporation.  P.O.  Box  1526. 
Salt  Lake  City.  Utah  84110.  has  ap- 
plied for  right-of-way  additions  78645 
and  78726  for  the  Foundation  Creek 
Gathering  System  of  approximately 
1.958  miles  of  pipeline  on  the  follow- 
ing Public  Lands: 

Sixth  Principal  Meridian.  Rio  Blanco 
County.  Colorado 

T.  4  S..  R.  102  W. 
Section  11:  S':iSE''4 
Section  14:  ESW',.  NWWNEU 
Section  23:  SWUNE'*.  E'jNW% 

The  above-named  gathering  system 
will  enable  the  applicant  to  collect 
natural  gas  in  the  area  through  which 
the  pipeline  will  pass  and  to  convey  it 
to  the  applicants"  customers. 

The  purposes  for  this  notice  are:  (1) 
To  inform  the  public  that  the  Bureau 
of  Land  Management  is  proceeding 
with  the  preparation  of  environmental 
and  other  analytic  reports,  necessary 
for  determining  whether  or  not  the 
application  should  be  approved  and  if 
approved,  under  what  terms  and  con- 
ditions. (2)  to  give  all  interested  par- 
ties the  opportunity  to  comment  on 
the  application.  (3)  to  allow  any  party 
asserting  a  claim  to  the  lands  involved 
or  having  bona  fide  objections  to  the 
proposed  natural  gas  gathering  system 
to  file  its  claim  or  objections  in  the 
Colorado  State  Office.  Any  party  so 
filing  must  include  evidence  that  a 
copy  thereof  has  been  served  on 
Northwest  Pipeline  Corporation. 

Any  comment,  claim  or  objections 
must  be  filed  with  the  Chief.  Branch 


[4310-84-M] 

(INT  DES  79-101 

CRAZING  MANAGEMENT  PROGRAM  FOR  THE 
MISSOURI  BREAKS  OF  MONTANA 

Availability  of  Draft  Environmental  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Department  of  the  Interior 
has  prepared  a  draft  environmental 
statement  for  the  Missouri  Breaks 
area  of  Montana.  The  proposal  in- 
cludes implementing  an  improved 
grazing  management  program  on  por- 
tions of  the  public  lands  within  the 
Lewistown  and  Miles  City  Districts  in 
central  Montana.  Implementation  of 
266  new  grazing  plans  or  Allotment 
Management  Plans  (AMPs).  revision 
of  10  AMPs.  and  continued  operation 
of  42  AMPs  is  proposed.  The  plans  in- 
clude provisions  for  construction  of 
additional  fences,  livestock  watering 
facilities,  and  vegetation  treatments. 
Overall  a  reduction  of  1  percent  in 
livestock  use  is  suggested;  however,  on 
an  individual  allotment  basis,  the 
changes  range  from  +158  percent  to  a 
-58  percent.  The  proposal  is  sched- 
uled to  be  implemented  over  a  four 
year  perfbd. 

Public  meetings  on  the  draft  state- 
met  have  been  scheduled  as  follows: 

April  2,  1979—7:30  p.m..  Math  and  Science 
Bu;iding  Auditorium.  Northern  Montana 
College.  Havre.  Montana. 

April  3.  1979—7:30  p.m..  Ba.sement  Meeting 
Room.  GN  Motel.  Malta.  Montana. 

April  4.  1979—7:30  p.m..  BLM  District 
Office,  Airport  Road.  Lewi.stown.  Mon- 
tana. 

April  5.  1979-7:30  p.m..  V.F.W.  Hall. 
Jordan.  Montana. 

April  6.  1979-7:30  p.m..  City-County  Li- 
brary. «~'asgow.  Montana. 

The  Department  of  the  Interior  in- 
vites written  comments  on  the  draft 
statement  to  be  submitted  by  April  30. 
1979  to  the  State  Director,  Bureau  of 
Land  Management,  222  North  32nd 
Street,  P.O.  Box  30157,  Billings,  Mon- 
tana 59107. 

A  limited  number  of  copies  are  avail- 
able upon  request  to  the  State  Direc- 
tor at  the  above  address. 

Public  reading  copies  will  be  availa- 
ble for  review  at  the  following  loca- 
tions: 

Office  of  Public  Affairs,  Bureau  of  Land 
Management,  Interior  Building.  18th  and 


C  Streets.  NW..  Washington,  D.C.  20240, 

Telephone:  (202)  343-5717. 
Montana  State  Office.  Bureau  of  Land  Man- 
agement, 222  North  32nd  Street,  Billings. 

Montana  59101. 
Lewistown  District  Office.  Bureau  of  Land 

Management.  Drawer  1160.  Airport  Road. 

Lewistown,  Montana  59457. 
Miles  City  District  Office,  Bureau  of  Land 

Management.   P.O.  Box  940.  Miles  City. 

Montana  59301. 

Dated:  March  9.  1979. 

Larry  E.  Meierotto. 
Deputy  Assistant  Secretary. 

IFR  Doc.  79-7663  Filed  3-13-79:  8:45  am] 


[4310-84-M] 

PROPOSED  OUTER  CONTINENTAL  SHELF  SALE 
NO.  55 

Notice  of  Intent  To  Prepare  an  Environmental 
Impact  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Department  of  the  Interior's 
Bureau  of  Land  Management  (BLM) 
intends  to  prepare  an  environmental 
impact  statement  for  the  purpose  of 
considering  the  effects  of  the  proposed 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  lease  Sale  #55  offshore  the  north- 
eastern Gulf  of  Alaska,  scheduled  for 
June  1980.  A  list  of  350  tracts  on  the 
OCS.  totalling  792,085  hectares  (1.957 
million  acres),  has  been  selected  for 
further  environmental  study  In  this 
environmental  impact  statement. 

Possible  alternatives  to  this  pro- 
po.sed  sale  Include  but  are  not  limited 
to:  (1)  cancellation:  (2)  proceeding;  (3) 
delaying;  and  (4)  modifying  the  pro- 
posed sale. 

The  Alaska  Outer  Continental  Shelf 
Office  of  BLM  has  Invited  affected 
Federal  and  State  agencies,  local  com- 
munities. Native  groups,  and  other 
special  interest  groups  to  participate 
in  the  process  of  scoping  the  signifi- 
cant actions,  alternatives  and  impacts 
which  should  be  considered  in  the  en- 
vironmental impact  statement. 

A  scoping  meeting  for  affected  Fed- 
eral agencies  was  held  February  26, 
1979.  at  the  Alaska  OCS  Office.  A 
second  scoping  meeting  for  State  of 
Alaska  agencies  was  held  on  March  2, 
1979,  at  the  same  location.  Remote 
local  communities.  Native  corporations 
and  numerous  special  interest  groups 
will  be  contacted  by  letter  inviting 
their  written  comments  on  significant 
actions,  alternatives,  and  impacts. 
These  written  reponses  should  be  re- 
ceived on  or  before  March  23,  1979, 
and  addressed  to  the  Manager.  Alaska 
OCS  Office.  P.O.  Box  1159.  Anchor- 
age. Alaska  99510. 

Any  questions  concerning  the  pro- 
posed action  and  environmental 
impact  statement  may  be  directed  to 


NOTICES 

the  Manager.  Alaska  OCS  Office,  at 
901-276-2955. 

Arnold  E.  Petty, 
Acting  Associate  Director, 
Bureau  of  Land  Management. 
March  6,  1979. 
Approved: 

Guy  R.  Martin. 
Assistant  Secretary 
of  the  Interior. 
March  8.  1979. 
(FR  Doc.  79-7673  Filed  3-13-79;  8:45  ami 


[4310-70-M] 

National  ParV  Service 

HARPERS  FERRY  NATIONAL  HISTORICAL 
PARK,  W.  VA. 

Negative  Declaration 

In  compliance  with  the  National  En- 
vironmental Policy  Act  of  1969,  the 
National  Park  Service  has  prepared  an 
environmental  review  of  the  assess- 
ment of  alternatives  for  the  Develop- 
ment Concept  Plan  for  Harpers  Ferry 
National  Historical  Park.  The  Nation- 
al Park  Service  has  concluded  that  an 
environmental  impact  statement  is  not 
needed  based  on  the  alternative  pro- 
posed as  the  Development  Concept 
Plan. 

The  environmental  review  considers 
the  significant  problems  confronting 
the  management  of  Lower  Town  and 
the  Camp  Hill  areas  of  the  park  and 
the  impact  of  the  park  and  its  pro- 
posed developments  on  the  adjacent 
communities  as  discussed  in  the  assess- 
ment of  alternatives.  Public  involve- 
ment assisted  in  the  preparation  of 
this  proposed  alternative. 

The  environmental  review  and  the 
assessment  of  alternatives  are  on  file 
and  available  for  inspection  until  April 
16,  1979.  at  the  following  locations: 

Harpers  Ferry  National  Historical  Park 

Superintendent's  Office 

P.O.  Box  65 

Harpers  Ferry,  West  Virginia  25425 

Harpers  Ferry  Design  Center 
Manager's  Office 

Harpers  Ferry,  West  Virginia  25425 
Bolivar  Public  Library 
Harpers  Ferry,  West  Virginia  25426 
Charles  Town  Public  Library 
Charles  Town.  West  Virginia  25414 
Frederick  Public  Library 
Frederick,  Maryland  21701 
Martinsburg  Public  Library 
Martin-sburg,  West  Virginia  25401 
Washington  County  Public  Library 
Hagenstown,  Maryland  21740 

Shepherdstown  Public  Library 
Shepherdstown,  West  Virginia  25443 
National  Capital  Region  Headquarters 
Room  352,  1100  Ohio  Drive,  SW. 
Washington,  D.C.  20242 

Anyone  desiring  to  comment  on  the 
proposed  action,  the  environmental 
review  or  the  assessment  of  altema- 
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lives,  may  put  them  in  writing  and 
send  their  comments  to  the  Superin- 
tendent, Harpers  Ferry  National  His- 
torical Park,  P.O.  Box  65,  Harpers 
Ferry,  West  Virginia.  25425  prior  to 
the  expiration  of  the  review  period. 

At  the  completion  of  this  review,  the 
National  Park  Service  intends  to  pub- 
lish a  final  Development  Concept  Plan 
for  the  Harpers  Ferry  National  His- 
torical Park  In  West  Virginia  and  pro- 
ceed to  implement  the  plan. 

Dated:  March  8,  1979. 

Robert  Stantion, 
Regional  Director, 
National  Capital  Region. 
(FR  Doc.  79-7750  Filed  3-13-79:  8:40  am] 


[6820-35-M] 

LEGAL  SERVICES  CORPORATION 

FUNDS  FOR  GRANTS  TO  PROGRAMS  SERVING 
„  MIGRANT  FARM  WORKERS 

General  Statement  of  Policy 

AGENCY:  Legal  Services  Corporation. 

ACTION:  General  statement  of  policy. 

SUMMARY:  The  Legal  Services  Cor- 
poration has  available  a  limited 
amount  of  funds  for  grants  to  pro- 
grams serving  migrant  farmworkers. 
The  Corporation  has  developed  a  gen- 
eral policy  to  guide  its  staff  In  consid- 
ering applications  for  those  funds, 
which  must  be  received  by  April  1, 
1979.  That  policy  is  being  published 
for  the  information  of  the  public,  as 
required  by  the  Freedom  of  Informa- 
tion Act.  5  U.S.C.  552. 

EFFECTIVE  DATE:  March  1,  1979. 

ADDRESS:  Legal  Services  Corpora- 
tion. 733  Fifteenth  Street.  N.W..  Suite 
700.  Washington.  D.C.  20005. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Hulett  Askew,  (202)  376-5119. 

SUPPLEMENTARY  INFORMATION: 
The  Legal  Services  Corporation  is  a 
private,  non-profit  corporation  estab- 
lished by  the  Congress  to  provide  fi- 
nancial assistance  to  programs  offer- 
ing free  legal  services  to  poor  people. 
The  Corporation  currently  funds  more 
than  300  independent  programs  for 
that  purpose  in  each  of  the  fifty 
states,  the  District  of  Columbia,  the 
Virgin  Islands,  Puerto  Rico  and  the 
Trust  Territory  of  the  Pacific  Islands 
(Micfonesia).  The  grant  levels  of  pro- 
grams funded  by  the  Corporation  are 
determined  by  a  formula,  which  pro- 
vides a  minimum  of  $7.39  for  each 
poor  person  in  a  particular  state  or 
region  as  reflected  by  the  1970  census. 
Many  persons  urged  that  this  ap- 
proach does  not  adequately  take  into 
account  the  large  number  of  migrant 
farmworkers  employed  in  this  country 
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each  year.  The  Corporation  commis- 
sioned a  study  of  this  issue  in  January 
1977,  and  concluded  that  migrant 
farmworkers  were  virtually  excluded 
from  the  1970  census.  Accordingly,  the 
Corporations  Board  of  Directors  allo- 
cated a  special  category  of  funds  to 
extend  its  basic  funding  formula  to  mi- 
grant farmworkers.  Funds  from  that 
category  were  available  for  the  first 
time  in  calendar  year  1978. 

This  publication  describes  the  gener- 
al policy  promulgated  for  the  guidance 
of  Corporation  staff  in  considering  ap- 
plications for  migrant  funds  in  1979. 
With  one  minor  variation  de.scribed 
below,  the  policy  is  identical  to  that 
followed  last  year. 

1.  Definitions.  There  is  general 
agreement  that  the  mobility  of  mi- 
grant farmworkers  is  the  major  reason 
they  are  excluded  from  the  census 
count.  In  attempting  to  determine  the 
number  of  migrant  farmworkers  in 
each  state  for  the  purposes  of  allocat- 
ing funds,  therefore,  the  Corporation 
distinguished  between  farmworkers 
who  move  from  place-to-place  follow- 
ing the  crops  (migrants),  and  those 
who  reside  in  a  single  place  and  com- 
mute to  the  fields  on  a  daily  basis  (sea- 
sonals).  The  Corporation  also  attempt- 
ed to  eliminate  double  counting  of  mi- 
grant farmworkers,  which  results  from 
the  fact  that  growing  seasons  differ 
and  .some  persons  may  be  employed  in 
several  places  over  the  course  of  a 
year. 

The  following  definitions  were  devel- 
oped for  the.se  purposes,  and  to  reflect 
the  fact  that  migrant  funds  will  be  dis- 
tributed according  to  the  Corpora- 
tions basic  funding  formula: 

a.  "Seasonal  farmworker"  is  a  person 
who  is  employed  less  than  250  days 
per  year  in  field  or  food  processing 
work  and  who  is  not  a  migrant  farm- 
worker. 

b.  "Migrant  farmworker"  is  a  person 
who  left  home  temporarily  overnight 
to  do  hired  field  or  food  processing 
work  with  the  expectation  of  eventual- 
ly returning  home. 

c.  The  "adjusted  number  of  migrant 
farmworkers"  is  the  number  of  mi- 
grant farmworkers  in  a  state  during 
the  growing  season  multiplied  by  a 
fraction,  the  numerator  of  which  is 
the  number  of  months  in  a  growing 
sea.son  and  the  denominator  of  which 
is  12.  If.  for  example,  there  are  20.000 
migrant  farmworkers  employed  in  a 
state  during  its  six-month  growing 
season,  the  adjusted  number  of  mi- 
grant farm.workers  Is:  20.000  x  6/12  = 
10.000. 

d.  "Ba-sic'grant  level '  is  the  adjusted 
number  of  migrants  in  a  program's 
service  area,  multiplied  by  $7.39. 

2.  Eligibility  for  migrant  funds.  The 
Corporation  has  concluded  that,  to  be 
effective,  a  unit  providing  legal  serv- 
ices to  migrant  farmworkers  must  in- 


clude at  least  two  attorneys.  A  mini- 
mum basic  grant  level  of  $73,900  is  re- 
quired to  support  such  a  unit.  In  order 
to  be  considered  for  migrant  funds, 
therefore,  a  program  must  propose  to 
serve  a  state  with  an  adju.sted  number 
of  migrant  farmworkers  totaling  at 
least  10.000. 

Two  narrow  variations  are  recog- 
nized: 

a.  Regional  programs  may  be  created 
to  scr^'e  migrant  farmworkers  in  sever- 
al states.  If  the  aggregate  adjusted 
number  of  migrant  farmworkers  for 
such  a  regional  program  is  greater 
than  10.000.  the  regional  program  will 
be  considered  for  funding  from  the  mi- 
grant category. 

b.  In  R»nt«»s  whpre  the  adjusted 
number  of  migrant  farmworkers  is 
greater  than  3.500  but  less  than 
10.000.  programs  will  be  considered  for 
funding  from  the  migrant  category  if 
they  secure  additional  resources  suffi- 
cient to  create  a  two-attorney  unit  to 
serve  migrant  farmworkers.  This  vari- 
ation was  established  for  the  first  time 
in  1979. 

3.  Procedure  for  allocating  funds. 
The  funds  available  for  the  migrant 
category  in  1979  are  not  sufficient  to 
permit  funding  of  all  eligible  programs 
at  their  basic  grant  level.  If  all  eligible 
programs  are  funded,  a  decision  that 
cannot  be  made  until  proposals  are  re- 
ceived and  considered,  the  Corpora- 
tion will  distribute  the  funds  in  the 
following  manner 

a.  Programs  eligible  for  funding 
under  subparagraph  2b.  will  receive 
911:  of  their  basic  grant  levels; 

b.  Programs  with  an  adjusted 
number  of  migrant  farmworkers  that 
is  greater  than  10.000.  but  less  than 
20.000.  will  receive  their  basic  grant 
levels; 

c.  Programs  with  an  adjusted 
number  of  migrant  farmworkers  that 
is  greater  than  20.000  will  receive  88% 
of  their  basic  grant  levels. 

Proposals  for  funding  from  the  mi- 
grant category  must  be  received  by  the 
Corporation's  regional  offices  no  later 
than  April  1,  1979. 

Stephen  S.  Walters, 

Acting  General  Counsel. 

Legal  Services  Corporation. 

IFR  Doc.  79  7754  Filrd  3-13  79;  8;45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  79-291 

NASA  ADVISORY  COUNCIL  (NAC),  SPACC 
AND  TERRESTRIAL  APPLICATIONS  ADVISO- 
RY COMMITTEE  (STAAC) 

M*«ting  . 

The  Ad  Hoc  Informal  AdvLsory  Sub- 
committee on  Technology  Transfer  of 
the  NAC-STAAC  will  meet  on  April  3. 
1979  from  8:30  am  to  4:30  pm  and  on 
April  4.  1979  from  8:30  am  to  noon  at 
NASA  Headquarters.  Room  226A.  Fed- 
eral Office  Building  lOB.  600  Indepen- 
dence Avenue.  S.W..  Washington.  D.C. 
20546.  Memt>ers  of  the  public  will  be 
admitted  to  the  meeting  on  both  days 
at  the  times  noted  above  on  a  first- 
come,  first-served  basis  and  will  be  re- 
quired to  sign  a  visitors'  register.  The 
seating  capacity  of  the  meeting  room 
is  for  about  35  persons. 

This  Subcommittee,  chaired  by  Dr. 
Robert  P.  Morgan,  is  comprised  of  8 
members  of  the  NAC-STAAC.  The 
functions  of  this  Subcommittee  are  to 
review  and  assess  NASA's  accomplish- 
ments and  on-going  and  planned  activ- 
ities in  technology  transfer  In  all  of 
the  applications  disciplines. 

The  approved  agenda  for  the  meet- 
ing is  a.s  follows: 

April  3.  1979 
Time  and  Topic 
8:30  am— Chairperson's  Remarks 
8:45  am— Resource  Observation  Division 
9:45   am— Materials   Processing   in   bpaie 

Division 
10:45  am— Communications  Division 
11:15  am— Environmental  Observation  Di- 
vision 
1:30  pm— Working  Group  Sessions' 
3:30  pm— Working  Group  Reports 
4:30  pm— Adjourn 

April  4.  1979 
8:30  am— General  Discussion 
1000    am— Conclusions    &    Recommenda- 
tions 
12:00  pm— Adjourn 

For  further  information  regarding 
the  meeting,  please  contact  Louis  B.  C. 
Fong,  Executive  Secretary  of  the  Sub- 
committee, Washington,  D.C.  (202) 
755-7450. 

Arnold  W.  Frutkin, 
Associate  Administrator 
for  External  Relations. 
March  7.  1979. 
IFR  Doc.  79-7653  Filed  3-13  79;  8:45  ami 
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[Notice  79-301 

SPACE  SCIENCE  STEERING  COMMITTEE,  VENUS 
ORBITING  IMAGING  RADAR  ADVISORY 
SUBCOMMITTEE 

Meeting 

The  Venus  Orbiting  Imaging  Radar 
Ad  Hoc  Advisory  Subcommittee  of  the 
Space  Science  Steering  Committee  will 


meet  at  NASA  Headquarters.  Wash- 
ington, DC  on  April  9-12,  1979.  On 
April  9  the  meeting  will  be  held  in 
Room  5135,  and  on  April  10-12,  in 
Room  5092,  Federal  Building  6,  from 
8:30  a.m.  to  4:30  p.m.  on  each  day.  The 
Subcommittee  will  discuss,  evaluate, 
and  categorize  Synthetic  Aperture 
Radar  and  Altimetry  proposals  sub- 
mitted to  NASA  in  response  to  the  An- 
nouncement of  Opportunity  for  the 
Venus  Orbiting  Imaging  Radar  mis- 
sion. Public  discussion  of  the  profes- 
sional qualifications  of  the  proposers 
and  their  potential  scientific  contribu- 
tions to  Space  Science  would  invade 
the  privacy  of  the  proposers  and  the 
other  individuals  Involved.  Since  the 
Subcommittee  sessions  will  be  con- 
cerned throughout  with  matters  listed 
in  5  U.S.C.  552b  (c)(6).  as  described 
above.  It  has  been  determined  that  the 
sessions  should  be  closed  to  the  public. 
For  further  information,  please  con- 
tact Dr.  W.  L.  Quaide,  NASA  Head- 
quarters. Code  SLr-4,  Washington,  DC 
20546,  (202/755-1602). 

Arnold  W.  PRtrrKnt, 
Associate  Adm.inistrator 
for  External  Affairs. 

March  8.  1979. 

[FR  Doc.  79-7652  Filed  3-13-79:  8:45  am) 

[6820-98-M] 

NATIONAL  COMMISSION  ON  AIR 
QUALITY 

MEETINGS 

The  National  Commission  on  Air 
Quality  hereby  gives  notice  that  Its 
meeting  scheduled  for  March  19  has 
been  postponed  until  April  9.  The 
meeting  will  be  held  In  Room  5110  of 
the  DIrksen  Senate  Office  Building  lo- 
cated on  the  comer  of  1st  and  Consti- 
tution Avenues  and  will  begin  af 
10:00  a.m. 

The  agenda  will  include  the  follow- 
ing Items: 

1.  Approval  of  minutes  of  the  January  8 
and  February  12,  1979  meetings. 

2.  Seminar  presentation  on  the  general 
economic  impact  of  air  pollution  and  air  pol- 
lution controls. 

3.  Report  regarding  acquisition  of  office 
space. 

4.  Report  regarding  staff  structure. 

5.  Public  hearing  to  receive  testimony  on 
issues  that  should  be  given  a  high  priority 
during  the  course  of  the  Commission's 
study. 

The  public  hearing  section  of  the 
meeting  will  begin  in  the  early  after- 
noon: It  will  provide  an  opportunity 
for  a  number  of  persons  who  request- 
ed to  testify  at  the  Commission's  Jan- 
uary 8  or  February  12  public  hearings, 
but  were  unable  to  do  so  because  of 
scheduling  difficulties,  to  present  oral 
testimony.  Testimony  should  focus  on 
research  needs,  techniques  and  prior- 
ities related  to  the  following  issues: 


Effects  of  air  pollution  on  health  and 
health  care  costs; 

Impact  of  air  pollution  and  air  pollution 
controls  on  regional  economic  develop- 
ment: 

Costs  of  compliance  with  the  requirements 
of  the  Clean  Air  Act  as  interpreted  by  the 
Environmental  Protection  Agency; 

Effectiveness  of  present  statutory  require- 
ments and  success  of  current  regulatory 
efforts  in  accomplishing  the  general  pur- 
poses set  forth  In  the  Clean  Air  Act; 

Appropriate  automobile  emission  standards 
and  best  available  technologies  needed  to 
meet  them; 

Most  appropriate  and  practical  means  of 
preserving  air  quality  in  areas  in  which 
the  air  is  now  cleaner  than  the  national 
ambient  air  quality  standards; 

Most  appropriate  and  practical  means  of  en- 
hancing air  quality  in  those  areas  In 
which  established  air  quality  standards 
are  not  met; 

Special  problems  of  small  business  and  gov- 
enunental  agencies  In  obtaining  reduc- 
tions of  emissions  from  existing  sources  to 
offset  increased  emissions  from  new 
sources; 

Alternatives  to  regulation  as  a  means  of  re- 
ducing pollution; 

Inherent  problems  In  efforts  to  diminish 
pollution  in  high  altitude  areas;  and 

Relationship  of  established  environmental 
regulations  to  national  energy  policies. 

Those  wishing  to  testify  at  the 
public  hearing  should  notify  Paul 
Freeman  at  (202)  634-7139  by  March 
26  in  order  to  schedule  a  time  for  sub- 
mission of  prepared  oral  testimony, 
and  should  send  at  least  50  copies  of 
such  testimony  no  later  than  April  5 
to  the  attention  of  Paul  Freeman  at 
the  Office  of  the  National  Commission 
on  Air  Quality,  1730  K  Street  NW., 
Suite  207,  Washington,  D.C.  20006. 

March  12,  1979. 

National  Commission  on 

Air  Quality, 
William  H.  Lewis,  Jr., 

Director. 

[FR  Doc.  79-7901  Piled  3-13-79;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

ADVISORY  COMMITTEE  ON  REAOOR  SAFE- 
GUARDS SUBCOMMITTEE  ON  THE  PALO 
VERDE  NUCLEAR  GENERATING  STATION 

M**ting 

The  ACRS  Subcommittee  on  the 
Palo  Verde  Nuclear  Generating  Sta- 
tion, Units  4  and  5.  will  hold  an  open 
meeting  on  March  29,  1979  at  the 
Aloha  Inn,  3901  E.  Van  Buren  St., 
Phoenix,  AZ  85008  to  review  the  appli- 
cation of  the  Arizona  Public  Service 
Company  to  construct  Units  4  and  5  of 
this  station.  Notice  of  this  meeting 
was  published  on  February  28.  1979 
(44  FR  11279). 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 


October  4,  1978,  (43  FR  45926),  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran- 
script is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub- 
committee, its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state- 
ments should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar- 
rangements can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows: 

Thursday,  March  29, 1979 

i:00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  may  meet  in  Ex- 
ecutive Session,  with  any  of  its  consul- 
tants who  may  be  present,  to  explore 
and  exchange  their  preliminary  opin- 
ions regarding  matters  which  should 
be  considered  during  the  meeting  to 
formulate  a  report  and  recommenda- 
tions to  the  full  Committee. 

At  the  conclusion  of  the  Executive 
Session,  the  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
the  Arizona  Public  Service  Company, 
and  their  consultants,  pertinent  to 
this  review.  The  Subcommittee  may 
then  caucus  to  determine  whether  the 
matters  identified  in  the  initial  session 
have  been  adequately  covered  and 
whether  the  project  is  ready  for 
review  by  the  full  Committee. 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed- 
eral Employee  for  this  meeting,  Mr. 
Gary  Quittschreiber,  (telephone  202/ 
634-3267)  between  8:15  a.m.  and  5:00 
p.m.,  EST. 

B£u;kground  information  concerning 
items  to  be  considered  at  this  meeting 
can  be  found  in  documents  on  file  and 
available  for  public  inspection  at  the 
NRC  Public  Document  Room,  1717  H 
Street,  N.W..  Washington,  DC  20555 
and  at  the  Phoenix  Public  Library, 
Science  and  Industry  Section,  12  East 
McDowell  Road,  Phoenix,  AZ  85004. 

Dated:  March  8,  1979. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 
[FR  Doc  79-7572  Piled  3-13-79;  8:45  am] 
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UCENSES  TO  EXPORT/IMPORT  NUCLEAR 

FACILITIES  OR  MATERIALS 

Application* 

Pursuant  to  10  CFR  110.70.  "Public 
Notice  of  Receipt  of  an  Application." 


? 


NOTICE: 


please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received 
the  following  applications  for  export/ 
import  licenses.  A  copy  of  each  appli- 
cation is  on  file  in  the  Nuclear  Regula- 
tory Commission's  Public  Document 
Room  located  at  1717  H  Street.  N.W., 
Washington.  D.C. 


Dated  this  day  March  6.  1979,  at  Be- 
thesda.  Maryland. 

For  the  Nuclear  Regulatory  Com- 
mission. 

James  R.  Shea. 
Director,  Office  of 
International  Programs. 


Export  License  Applications  Source  and  Special  Ndclear  Material  in  Kilograms 


Name  of  applicant,  date  of  application, 
date  received,  application  number 


Material  type 


Total  element    Total  Isotope 


End-use 


Country  of  desUnatlon 


General  Atomic  Company.  05/24/77.      TRIGA  Mark  II  pool- 

05/31/77.  XR126'.  type  research  reactor 

with  a  thermal  power 
level  of  1000  kilowatts. 
WestlnBhou.se   Electric.   2  8-79.   2  12-      3.3  Enriched  Uranium  .... 

79.  XSNM0M58. 
Trinsnuclear.   Inc..   J-14-79.   2-15-79.      93.3  Enriched  Uranium  .. 

XSNM01459. 
Edlo*    International    Co..    02/16/79.      2  S5  Enriched  Uranium .. 

02  22  79.  XSNM01482. 
Edlow    International    Co..    02/16/79.      4  52  Enriched 

02,22/79.  XSNM01463. 
Edlow    International    Co..    02/21/79.      Natural  Uranium 

02/26  79.  XU08451. 


2.119.531 

6.817 

17.115 

13.125 

Bangladesh. 


68.609  Fuel  for  KNU  5  and  6 ..._ Republic  of  Korea. 

6.360  Fuel  for  BER- II _.  West  Germany. 

454  Reload  fuel  for  Mihama  Unit  2..  Japan. 

593  Reload  fuel  for  TRINO  Reactor  luly. 


129.243    Material   will   l>e  stored,   after  W.  Germany. 

conversion  In  U.K.  or  FYance, 
and  then  returned  to  U.S.  for 
enrichment  for  eventual  use 
as  fuel  for  SLade  reactor. 


'This  application  was  received  In  May  1977  but  no  record  of  publication  In  the  PraotAL  Racis-m. 

[FR  Doc  79-7599  Piled  3-13-79;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

aVIL  SERVICE  REFORM  ACT  Of  197R 

Notice  of  Study  of  Docenlralizotion  of  Fodorol 
Govornmontol  Function* 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  Study  of  IDecen- 
tralization  of  Federal  Government 
Functions. 

SUMMARY:  Section  901  of  the  Civil 
Service  Reform  Act  of  1978  requires 
the  Director  of  the  Office  of  Manage- 
ment and  Budget  to  conduct  a  detailed 
study  on  decentralization  of  Federal 
governmental  functions,  reviewing  the 
possibilities  of  distributing  some  func- 
tions currently  concentrated  in  Wa-sh- 
ington.  D.C.  to  field  offices  through- 
out the  United  States.  This  notice  is  to 
elicit  written  views  related  to  this 
study  from  all  interested  parties. 

DUE  DATE;  All  comments  should  be 
submitted  by  April  15.  1979. 


SUBMIT  WRITTEN  COMMENTS 
TO:  Howard  M.  Messner.  Assitant  Di- 
rector for  Management  Improvement 
and  Evaluation.  Office  of  Management 
and  Budget.  Washington.  D.C.  20503. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gary  M.  Katz,  Management  Im- 
provement and  Evaluation  Division, 
on  Area  Code  202.  395-4866. 

SUPPLEMENTARY  INFORMATION: 
The  work  plan  upon  which  the  study 
is  being  conducted  follows; 

Issued     in     Washington.     D.C.     on 
March  9.  1979. 

Velma  N.  Baldwin. 
Assistant  to  the  Director 
for  Administration. 

Study  of  Decentralization  or 
Federal  Governmental  Functions 

work  plan 

JANUARY  1979 

MANAGEMENT  IMPROVEMENT  AND  EVALUA- 
TION DIVISION.  OFFICE  OF  MANAGEMENT 
AND  BUDGET 


Contents 

Introduction. 

General  Approach  to  the  Study. 

Organization  and  Conduct  of  the 
Study. 

Appendix  A.  Background  Data. 

Appendix  B.  Major  Milestone  Dates. 

Appendix  C.  OMB  Circular  A-60. 
Introduction 

Study  ReguiremenL— Section  901  of 
the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454)  requires  the  Director 
of  the  Office  of  Management  and 
Budget  to  conduct  a  detailed  study  on 
the  decentralization  of  Federal  Gov- 
ernmental functions.  It  further  directs 
that  the  study  is  to: 

•  Review  the  existing  geographical 
distribution  of  Federal  Governmental 
functions  throughout  the  United 
Slates,  including  the  extent  to  which 
they  are  concentrated  In  the  District 
of  Columbia. 

•  Review  the  possibilities  of  distrib- 
uting some  of  the  functions  of  the  var- 
ious Federal  agencies  currently  con- 
centrated in  the  District  of  Columbia 
to  field  offices  located  at  points 
throughout  the  United  States. 

Within  one  year  after  the  effective 
date  of  the  Act.  the  Director  must 


submit  a  report  and  recommendations, 
including  draft  legislation  if  the  rec- 
ommendations would  require  amend- 
ing existing  statutes,  to  the  President 
for  transmittal  to  the  Congress. 

Current  Situation— A  Summary.— As 
of  the  end  of  December  1976— the 
most  current  date  for  which  complete 
figures  are  available— the  overall  Fed- 
eral civilian  and  military  work  force  in 
Washington,  D.C.  excluding  the  sur- 
rounding suburbs,  numbered  220.885, 
approximately  5.4  percent  of  the  total 
Federal  work  force  in  the  United 
States.  The  parallel  figures  for  the 
entire  National  Capital  area  were 
388,418.  representing  about  9.5  percent 
of  the  nationwide  Federal  employment 
total.  Federal  civilian  employment  in 
the  total  National  Capital  area  has  in- 
creased from  10.6  percent  of  the 
United  States  total  in  1955  to  12.2  per- 
cent at  the  end  of  1976.  National  Capi- 
tal military  employment  has  decreased 
from  4.7  percent  in  1970  to  4.3  percent 
in  1977. 

General  Approach  to  the  Study 

This  study  is  designed  to  develop 
meaningful  and  practical  recommen- 
dations which  the  President  can  con- 
sider and  transmit  to  the  Congress  to 
fulfill  the  statutory  mandate.  Since 
Federal  agency  headquarters  activities 
are  often  divided  among  various  loca- 
tions in  Washington.  D.C.  and  the 
surrounding  area,  this  study  will  deal 
with  the  entire  area  for  purposes  of 
analysis. 

The  general  approach  to  the  study  is 
to  review  and  consider  three  major  ele- 
ments: 

•  The  existing  geographical  distri- 
bution of  Federal  Governmental  func- 
tions throughout  the  United  States. 

•  The  extent  to  which  such  func- 
tions are  concentrated  in  Washington, 
D.C,  and  the  surrounding  area. 

•  The  possibilities  of  distributing 
.some  of  the  functions  of  various  Fed- 
eral agencies  currently  concentrated 
in  Washington.  D.C.  and  the  sur- 
rounding area  to  field  offices  located 
at  points  throughout  the  United 
Slates  based  on  specific  criteria. 

The  review  of  the  existing  geograph- 
ical distribution  of  functions  will  be  a 
general  survey  which  can  be  complet- 
ed primarily  with  data  currently  avail- 
able from  the  Office  of  Personnel 
Management,  the  Public  Buildings 
Service  of  the  General  Services  Ad- 
ministration, the  National  Capital 
Park  and  Planning  Commission,  and 
other     standard     reference     sources. 
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Findings  will  be  confirmed  with  the 
appropriate  Federal  agencies.  Identify- 
ing the  extent  to  which  Federal  func- 
tions are  concentrated  in  Washington, 
D.C,  and  the  surrounding  area  will  be 
accomplished  in  the  same  manner. 

The  third  element,  reviewing  possi- 
bilities of  decentralizing  some  activi- 
ties and  functions,  will  be  the  major 
analytical  part  of  the  study.  Each  Fed- 
eral agency  in  Washington.  D.C.  and 
the  surrounding  area  will  be  asked  to: 
(1)  identify  those  of  its  functions  or 
activities  that  might  be  considered  for 
decentralization  based  on"  the  criteria 
in  OMB  Circular  A-60  (see  Appendix 
C);  (2)  describe  the  factors  involved  in 
each  decentralization;  and  (3)  suggest 
logical  geographical  locations  to  re- 
'beive  each  decentralized  function  or 
activity.  The  analysis  of  agency  pro- 
posals will  consider  Circular  A-60  cri- 
teria, associated  costs  and  benefits, 
urban  and  community  impacts  as  re- 
quested by  Circular  A- 116.  and  other 
considerations  that  may  surface 
during  the  study.  Agencies  will  also  be 
asked  to  suggest  improvements  to  Cir- 
cular A-60  so  that  any  needed  updat- 
ing of  Executive  Branch  policy  can  be 
accomplished  as  a  result  of  the  study. 

Opportunities  will  be  provided 
during  the  study  for  Federal  agency 
managers.  employees.  employee 
unions.  State  and  local  officials,  and 
other  interested  parties  to  offer  com- 
ments and  suggestions. 

All  relevant  factors  will  be  consid- 
ered in  the  development  of  any  recom- 
mendations. Such  factors  include,  but 
are  not  limited  to; 

•  Implications  of  recommendations 
for  affected  employees,  including 
family  stability  and  personal  finances. 

•  Implications  of  recommendations 
for  agency  management  and  programs. 
Including  productivity,  direct  costs  to 
the  Federal  Government  (e.g..  moving 
costs,  office  space,  etc.).  and  getting 
agency  work  accomplished. 

•  Implications  of  recommendations 
for  local  economies  and  tax  bases,  re- 
quirements for  local  services,  and  fed- 
eral policies  on  urban  core  areas. 

Organization  and  Conduct  of  the 
Study 

Since  the  study  will  involve  working 
with  Federal  agencies  to  identify  func- 
tions which  might  be  considered  for 
decentralization,  each  agency  will  be 
asked  to  designate  an  individual  to 
serve  as  principal  contact  for  the 
study.  As  central  staff  agencies,  the 
Office  of  Personnel  Management  and 
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the  General  Services  Administration 
(Public  Buildings  Service)  play  key 
roles  in  dealing  with  decentralization 
issues.  Accordingly,  a  steering  group 
composed  of  senior  officials  from 
OMB,  OPM.  and  PBS-GSA  will  be 
constituted  to  provide  guidance  to  the 
conduct  of  the  study. 

Initial  comments  on  the  study  will 
be  invited  from  principal  public  inter- 
est groups  and  views  will  be  sought 
from  all  interested  parties  through 
publication  of  this  study  plan  in  the 
Federal  Register.  As  indicated  earlier, 
the  views  of  all  interested  parties  will 
be  considered  thoughout  the  course  of 
the  study. 

The  specific  study  approach  will 
begin  with  the  two  general  surveys 
noted  earlier:  the  review  of  the  cur- 
rent geographical  distribution  of  func- 
tions throughout  the  Nation  and  those 
concentrated  in  Washington,  D.C.  and 
the  surrounding  area.  These  should 
provide  a  sound  framework  for  the 
rest  of  the  study  by  relating  Washing- 
ton. D.C-based  functions  to  the  total 
Federal  work  force.  The  major  part  of 
the  study  will  be  the  examination  of 
the  possibilities  for  decentralizing 
some  functions  in  terms  of  cpecific  cri- 
teria presented  previously  as  well  as 
others  considered  relevant.  Specific 
recommendations  will  then  be  devel- 
oped, including  any  necessary  legisla- 
tive proposals. 

A  suggested  schedule  of  major  miles- 
tone dates  is  outlined  in  Appendix  B. 
The  schedule  encompasses  approxi- 
mately nine  months,  with  a  final 
report  available  for  transmittal  by  the 
President  to  the  Congress  by  mid-Oc- 
tober 1979. 

Appendix  A 

BACKGROUND  DATA 

Tables  1  and  2  display  Individually 
both  Federal  civilian  and  military  em- 
ployment totals  for  the  District  of  Co- 
lumbia, the  National  Capital  area 
(which  in  addition  to  the  District  of 
Columbia  includes  Montgomery  and 
Prince  George's  counties  in  Maryland 
and  Arlington  and  Fairfax  counties 
and  the  cities  of  Alexandria.  Fairfax, 
and  Palls  Church  in  Virginia),  and  the 
United  Stales.  They  show  that  the 
percentage  of  Federal  employees  locat- 
ed in  the  District  of  Columbia  has 
been  fairly  consistent  over  time.  Since 
1955,  Federal  civilian  employment  in 
the  District  of  Columbia  has  been 
about  7.5  percent  of  the  National 
total.  Military  employment  In  the  Dis- 
trict of  Columbia  has  actually  de- 
creased from  3.5  percent  in  1970  to  1.2 
percent  in  1977. 
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Table  3  indicates  that  while  Federal 
civilian  employment  in  the  National 
Capital  area  has  l>een  Increasing  so 
has  the  average  grade  of  employees  in 
the  Washington.  D.C,  Standard  Me- 
tropolitian  Statistical  Area  (Washing- 
ton SMS  A).  It  has  increased  from  6.2 
in  1950  to  9.4  in  1978.  The  comparable 
total  United  States  average  grade  fig- 
ures are  5.5  in  1950  and  8.1  in  1978. 
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Rounding  out  a  view  of  the  current 
employment  situation,  tables  4  and  S 
display  Federal  civilian  and  military 
employment  payrolls  over  time.  In 
1976  the  Federal  civilian  employment 
payroll  in  the  Washington  SMS  A  was 
approximately  $6.3  billion.  14.9  per- 
cent of  the  United  States  total.  Mili- 
tary payroll  in  the  National  Capital 
area  for  the  same  year  was  $700  mil- 
lion, about  4.8  percent  of  the  total 
military  payroll  in  the  United  States. 
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Table  6  contains  the  Consumer  Price 
Index  for  the  Washington  SMSA  and 
those  of  the  ten  Federal  regional  cities 
for  August /September  1978.  During 
this  period  the  CPI  range  for  the  ten 
Federal  regional  cities  ranged  from 
193.8  to  207.0.  The  average  for  the 
total  United  States  was  199.3;  for  the 
Washington  SMSA  it  was  200.8. 


SKA 

111  i/rMft  Coftsiffwri 
[1H7-H»1 

WtXnttoo.  K-'W->a 

200  •  ' 

•tiou 

)»5  1  ' 

•MtM 

iHa> 

Cii<c««a 

)*].■  t 

DtHM 

U7.?  « 

Of*r 

JOT  O' 

«J>n<>  Cltjr 

IM.3  t 

RM    VOfk 

!«.»  ' 

»»ill«St'»«1« 

U7  e  ' 

1*1  Francttco 

?[)4.7  ' 

SMttIt 

K11.C  ' 

A»«r«9«--Teu1    U  S. 

IN  ] 

HetOT   ■:  Sowrct"S«fM«t  of  L<tor  SU'.*ttlci 
c   (wtutt  f<9jrn 

Appendix  B 
major  milestone  dates 

1.  Announce  study  to  agencies  and 
Public  Interest  Groups  and  request 
Initial  assistance— February  15. 

2.  Announce  study  in  Federal  Regis- 
ter and  solicit  comments— March  10. 

3.  Complete  review  of  Federal  func- 
tions in  Washington,  D.C,  area  and  of 
all  functions  distributed  nationally  by 
organization— March  30. 

4.  Complete  preliminary  identifica- 
tion of  functions  to  be  considered  for 
decentralization— March  30. 

5.  Complete  analysis  and  a.ssessment 
of  functions  for  decentralization- 
June  15. 

6.  Complete  draft  report— July  27. 

7.  Submit  report  to  Director  of 
OMB— September  28. 

8.  Submit  report  to  the  President 
for  transmittal  to  the  Congress— Octo- 
ber 12. 

Appendix  C 

EXECirriVE  OFFICE  OF  THE  PRESIDENT 
BUREAU  OF  THE  BUDGET 

[Circular  No.  A-60] 

July  18.  1963. 
To:  The  Head-s  of  Executive  Departments 

and  Establishments 
Subject:  Criteria  for  decentralizing  Federal 
activities    from    the    National    Capital 
region 

1.  Purpose.  Section  3(d)  of  Executive 
Order  11035  of  July  9.  1962,  directs 
agencies  to  "review  continuously  their 
needs  for  space  in  and  near  the  Dis- 
trict of  Columbia,  taking  into  account 
the  feasibility  of  decentralizing  serv- 
ices or  activities  which  can  be  carried 
on  elsewhere  without  excessive  costs 
or  significant  loss  of  efficiency."  This 
Circular  establishes  general  criteria  to 
assist  Federal  departments  and  agen- 
cies in  determining  the  desirability  of 
decentralizing  agencies  or  agency  ac- 
tivities from  the  National  Capital 
region. 

2.  Background.  In  a  memorandum  of 
Novemeber  27.  1962.  to  the  heads  of 
executive  departments  and  establish- 
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ments  and  to  the  Commissioners  of 
the  District  of  Columbia,  the  Presi- 
dent set  forth  development  policies  to 
serve  as  guidelines  for  the  agencies  of 
the  executive  branch  in  fulfilling  the 
objectives  of  the  Year  2000  Plan  devel- 
oped by  the  National  Capital  Planning 
Commission  and  the  National  Capital 
Regional  Planning  Council.  The  plan 
projected  a  total  regional  population 
of  five  million  by  the  year  2000. 
Among  the  assuptions  on  which  that 
projection  was  based  were  that  Feder- 
al employment  in  the  region  would  not 
exceed  450,000  and,  secondly,  that  Fe- 
dreal  activities  not  essential  to  the 
seat  of  government  would  be  located 
outside  of  the  National  Capital  region. 

The  President's  ad  hoc  Committee 
on  Federal  Office  Space  initially  pro- 
posed criteria  for  decentralization  of 
activities  from  the  National  Capital 
region.  These  criteria  are  refined  and 
clarified  in  this  Circular. 

The  criteria  are  designed  to  provide 
practical  tests  for  determining  wheth- 
er agencies,  new  or  expanding  activi- 
ties, or  existing  activities  should  be  lo- 
cated in  the  National  Capital  region  or 
located  outside  of  the  region  through 
decentralization  or  delegation  of  re- 
sponsibility to  existing  field  facilities. 
The  National  Capital  region  includes 
the  District  of  Columbia,  Montgomery 
and  Prince  Georges  Counties  in  Mary- 
land, and  Arlington,  Fairfax,  Loudoun 
and  Prince  William  Counties  in  Virgin- 
ia; the  cities  of  Alexandria  and  Falls 
Church  in  Virginia;  and  all  cities  now 
or  hereafter  existing  in  Maryland  or 
Virgina  with  the  geographic  area 
bounded  by  the  out«r  boundaries  of 
the  combined  area  of  aforesaid  coun- 
ties. 

Development  of  a  well-informed 
judgment  on  the  most  desirable  loca- 
tion of  an  agency  or  activity  under 
review  will  require  balanced  considera- 
tion of  all  applicable  criteria;  no  one 
criterion  can  be  condsidered  conclu- 
sive. In  such  an  evaluation,  considera- 
tion must  be  given  to  the  needs  of  the 
Government  as  a  whole,  the  relation 
of  the  work  of  the  agency  to  other 
agency  headquarters,  and  the  needs  of 
persons  served  or  affected  by  the 
agency  or  activity. 

3.  Criteria  for  location  of  agencies 
or  activities.  In  formulating  and  ap- 
plying criteria  regarding  the  proper  lo- 
cation of  an  agency  or  an  activity,  con- 
sideration must  be  given  to  its  major 
purpose,  its  principal  working  relation- 
ships with  other  governmental  and 
nongovernmental  activities,  and  to 
costs  and  special  requirements. 

a.  An  agency  or  an  agency  activity  is 
generally  susceptible  to  location  out- 
side of  the  National  Capital  region 
when: 

( 1 )  It  performs  functions  or  provides 
services  to  clientele   in  a  particular 
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region    of    the    country    other    than 
Washington. 

(2)  It  is  engaged  in  operations  to 
carry  out  well-defined  policies  and  pro- 
grams which  require  only  limited  day- 
to-day  headquarters  supervision. 

(3)  It  is  a  regional,  district  or  other 
field  office  (unless  it  can  be  demon- 
strated that  the  workload  of  the  office 
is  predominantly  concerned  with  the 
National  Capital  region). 

(4)  It  provides  large-scale  supporting 
services  of  a  relatively  repetitive  or 
routine  nature,  such  as  records  main- 
tenance; procurement  and  inventory 
control;  training,  including  the  oper- 
ation of  schools;  administration  of  real 
property  and  related  engineering  serv- 
ices; manufacturing;  financial  account- 
ing and  disbursing  activities;  or  statis- 
tics and  data  collection  and  related 
fact-gathering  and  processing  oper- 
ations. 

(5)  It  Is  a  review  function  or  admin- 
istrative service  activity  which  could 
be  performed  equally  well  by  field  of- 
fices exercising  general  supervision 
over  operating  offices. 

(6)  It  operates  in  a  relatively  self- 
sufficient  manner,  which  does  not  re- 
quire it  to  have  close  intra-agency  or 
interagency  working  relationships. 

(7)  It  requires  close  coordination 
with  other  governmental  (Federal, 
State  and  local)  and  non-governmental 
activities  or  individuals  within  a  given 
geographical  area  other  than  the  Na- 
tional Capital  region. 

(8)  It  requires  close  coordination  or 
working  relationships  with  other  Fed- 
eral activities  which  are  also  suscepti- 
ble to  decentralization  or  delegation  to 
a  common  new  location  or  to  existing 
field  offices  in  a  common  location  out- 
side the  National  Capital  region. 

(9)  Small  liaison  offices  in  Washing- 
ton could  effectively  meet  headquar- 
ters needs. 

(10)  Increased  administrative  econo- 
mies, such  as  in  travel,  communica- 
tions, rental,  and  recruiting,  and  im- 
proved efficiency,  as  in  speed  of  deci- 
sion-making or  better  service  to  the 
public,  can  be  achieved  through  relo- 
cation and  its  initial  costs  can  be  justi- 
fied accordingly. 

b.  An  agency  or  agency  activity  is 
generally  not  susceptible  to  location 
outside  the  National  Capital  region 
when: 

(1)  It  is  directed  to  meeting  the 
needs  of  the  President,  the  Congress, 
or  agency  heads  for  continuing  consul- 
tation, direction,  and  fixing  of  respon- 
sibility for  governmental  action. 

(2)  It  is  concerned  with  establishing 
national  policies  or  developing  broad 
principles  and  programs  for  nation- 
wide application. 

(3)  It  involves  exercising  general  su- 
pervision over  agency  operations 
throughout  the  country  to  assure  that 
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those  operations  are  In  accord  with 
general  national  policies. 

(4)  It  is  an  activity  conducted  by  per- 
sons who  require  close  working  rela- 
tionships with  those  who  make  or 
direct  major  agency  policy  and  who 
themselves  must  be  located  in  the  Na- 
tional Capital  region. 

(5)  It  requires  close  coordination  or 
working  relationships  or  continual 
communication  with  other  headquar- 
ters agencies,  the  Congress,  or  non- 
governmental organizations  or  individ- 
uals located  in  the  National  Capital 
region. 

(6)  The  costs  decentralization  (in- 
cluding replacement  of  specialized 
physical  facilities,  loss  of  personnel 
with  specialized  skills,  special  training, 
relocation,  travel,  communications, 
and  disruption  of  current  operations) 
would  outweigh  benefits  to  be  gained. 

(7)  Workload  would  not  justify  de- 
velopment of  additional  specialized 
staffs  solely  in  order  to  achieve  decen- 
tralization or  delegation. 

4.  Responsibility  for  implementa- 
tion. Responsibility  for  Implementing 
the  provisions  of  this  Circular  Is  as- 
signed as  follows: 

a.  Department  and  agency  heads.  De- 
partmenl  and  agency  heads  will  utilize 
the  criteria  contained  in  paragraph  3 
in  continuously  reviewing  their  needs 
for  space  in  and  near  the  District  of 
Columbia,  as  required  by  section  3(d) 
of  Executive  Order  11035.  and  in  de- 
termining and  justifying  requests  for 
additional  space. 

Whenever  it  is  determined  that  de- 
centralization of  an  agency  or  seg- 
ments of  an  agency  is  desirable,  but 
not  permissible  under  existing  laws, 
the  department  or  agency  head  will  re- 
quest such  amendments  to  these  laws 
as  may  be  required  to  carry  out  this 
objective.  Department  and  agency 
heads  (in  coordination  with  the  Gen- 
eral Services  Administration  when  ap- 
propriate) will  also  take  such  steps  as 
may  be  required  by  applicable  statutes 
and  regulations  to  secure  authoriza- 
tions and  appropriations  for  land  ac- 
quisition, construction,  alteration,  or 
leasing  of  facilities. 

b.  The  General  Services  Administra- 
tion. The  General  Services  Adminis- 
tration will  utilize  the  criteria  con- 
tained in  paragraph  3  in  its  continuing 
investigation  and  survey  of  public 
building  needs  in  the  National  Capital 
region  under  the  Public  Building  Act 
of  1959  and  Executive  Order  11035  and 
in  reviewing  the  requests  of  each 
agency  for  new  space  or  facilities  in 
the  region. 

Whenever  decentralization  of  an 
agency  or  activity  has  been  deter- 
mined to  be  desirable,  the  General 
Services  Administration,  in  coordina- 
tion with  the  agency  concerned,  will 
take  such  steps  as  may  be  required  by 
applicable  statutes  and  regulations  to 
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secure  authorizations  and  appropri- 
ations for  land  acquisitions,  construc- 
tion, alteration,  or  leasing  of  facilities. 

c.  77ie  Bureau  of  the  Budget  The 
Bureau  of  the  Budget  will  provide  as- 
sistance  to  agencies,  upon  request,  in 
utilizing  the  criteria  established  by 
this  Circular  and  will  further  refine 
and  clarify  these  criteria  as  necessary. 
It  will  take  into  account  these  criteria 
in  reviewing  agency  reorganization 
proposals  and  in  reviewing  agency  re- 
quests for  funds  for  new  space  or  facil- 
ities in  the  National  Capital  region. 

d.  Consultation  with  other  agencies. 
Agencies  considering  decentralization 
of  one  or  more  of  their  activities  will 
consult  with  the  Area  Redevelopment 
Administration  (Department  of  Com- 
merce), the  Civil  Service  Commission 
and  the  Officer  of  Emergency  Plan- 
ning, on  matters  affecting  the  respon- 
sibilities of  these  agencies.  Agencies 
considering  relocation  of  existing  ac- 
tivities involving  the  construction  of 
public  works  or  the  location  of  new  ac- 
tivities in  the  National  Capital  region 
will  consult  with  the  National  Capital 
Planning  Commission  on  matters  af- 
fecting its  responsibilities.  The  Bureau 
of  the  Budget  and  the  General  Serv- 
ices Administration  will  similarly  con- 
sult with  these  agencies  in  reviewing 
agency  proposals  for  decentralization. 

5.  Report  to  the  Bureau  of  the 
Budget.  Elach  department  and  agency 
head  will  advise  the  Bureau  of  the 
Budget  not  later  than  Septeml>er  9. 
1963.  of  the  procedural  arrangements 
(including  assignments  of  responsibili- 
ty) that  he  has  made  for  the  systemat- 
ic utilization  of  these  criteria  In  re- 
viewing and  determining  his  organiza- 
tion's space  requirements  in  the  Na- 
tional Capital  region. 

I  Kermit  Gordon, 

Director. 

(FR  Doc.  79-7654  Filed  3-13-79;  8:45  am] 


(7715-01-M] 

POSTAL  RATE  COMMISSION 

(Order  No.  244;  Docket  No.  A79  71 

WILLIAM  ftlEHl,  n  AL. 
Notice  and  Ord*r  of  Filing  of  App«al 

March  6,  1979. 

In  the  matter  of:  CraigsvlUl.  Penn- 
sylvania 16219  (William  Biehl  and 
others.  Petitioners. 

On  March  1.  1979.  the  Commission 
received  a  handwTitten  letter  from 
William  Biehl  on  behalf  of  himself 
and  others  similarly  situated  (herein- 
after •Petitioners"*)  concerning  alleged 
U.S.  Postal  Service  plans  to  close  the 
Craigsville.  Pennsylvania  post  office.' 


Although  the  letter  makes  no  explicit 
reference  to  the  Postal  Reorganization 
Act.  we  believe  It  should  be  liberally 
construed  as  a  petition  for  review  pur- 
suant to  section  404(b)  of  the  Act  [39 
U.S.C.  404(b)l.  so  as  to  preserve  peti- 
tioners" right  to  appeal  which  is  sub- 
ject to  a  30-day  time  limit.'  Since  the 
petition  was  apparently  written  by  a 
layman  rather  than  an  attorney,  it 
does  not  conform  perfectly  with  the 
Commission's  rules  of  practice  which 
also  require  a  petitioner  to  attach  a 
copy  of  the  Postal  Service's  final  de- 
termination to  the  petition.'  However, 
section  1  of  the  Commission's  rules  of 
practice  calls  for  a  lll>eral  construction 
of  the  rules  to  secure  just  and  speedy 
determination  of  issues.' 

The  Act  requires  that  the  Postal  ♦ 
Service  provide  the  affected  communi- 
ty with  at  least  60  days'  notice  of  a 
proposed  post  office  closing  so  as  to 
"■•  •  •  insure  that  such  persons  will 
have  an  opportunity  to  present  their 
views."'  '  The  petition  requests  that 
the  decision  to  close  the  Craigsville 
post  office  l>e  reversed.  FYom  the  face 
of  the  petition  it  is  unclear  whether 
the  Postal  Service  provided  60  days' 
notice  whether  any  hearings  were 
held,  and  whether  a  determination  has 
been  made  under  39  U.S.C.  403(b)(3). 
(Petitioners  failed  to  supply  a  copy  of 
the  Postal  Service"s  final  determina- 
tion, if  one  is  in  existence.)  The  Com- 
mission"s  rules  of  practice  require  the 
Postal  Service  to  file  the  administra- 
tive record  of  the  case  within  15  days 
after  the  date  on  which  the  petition 
for  review  Is  filed  with  the  Commis- 
sion.* 

The  Postal  Reorganization  Act 
states: 

The  Postal  Service  shall  provide  a  maxi- 
mum degree  of  effective  and  regular  postal 
8er\'iccs  to  rural  areas,  communities,  and 
small  towns  where  post  offices  are  not  self- 
sustaining.  No  small  post  office,  shiall  t>e 
closed  solely  for  operating  at  a  deficit,  it 
being  the  specific  intent  of  the  Congress 
that  effective  postal  servi^s  be  Insured  to 
residents  of  both  urban  and  rural  communi- 
ties.' 

Section  404(bM2)(C)  of  the  Act  spe- 
cifically includes  consideration  of  this 
goal  in  determinations  by  the  Postal 


'On  the  same  day.  we  received  five  (5) 
other  appeal  letters  from  resident*  of 
Craigsville  and  on  March   2.   1979,  we  re- 


ceived six  (6)  letters  of  appeal  and  a  petition 
with  fifty-six  (56)  purported  signatures  by 
Craigsville  residents.  These  are  all  being 
consolidated  under  Docket  No.  A79-7. 

'39  use.  404(b)(5).  39  U.S.C.  §  404(b)  was 
added  to  title  39  by  Pub.  L.  94-421  (Septem- 
ber 24.  1976).  90  Stat.  1310-1311.  Our  rules 
of  practice  governing  these  cases  appear  at 
39  C.P.R.  3001.110  e/ 4«j. 

'39C.F.R.  3001. Ul(a). 

'39C.FR.  3001.1. 

'39  U.S.C.  404(bHl). 

•39  C.F.R.  3001.113(a).  The  Postal  Rate 
Commission  informs  the  Postal  Ser\'lce  of 
its  receipt  of  such  an  appeal  by  is.suing  PRC 
Form  No.  56  to  the  Postal  Ser\ice  upon  re- 
ceipt of  each  appeal. 

'39U.S.C.  101(b). 


Service  to  close  post  offices.  Petition- 
ers assert  that  the  Craigsville  commu- 
nity has  a  large  population  of  elderly 
citizens  who  would  find  it  difficult  to 
get  their  mail,  during  inclement 
weather,  if  they  had  to  rely  on  an- 
other post  office.  Additionally,  peti- 
tioners claim  that  the  Craigsville  post 
office  is  the  identity  of  the  town  and 
that  they  depend  on  it  for  a  variety  of 
postal  services.  The  effect  "on  the 
community"  of  a  post  office  closing  is 
made  a  mandatory  subject  for  consid- 
eration by  section  404(b)(2)(A)  of  the 
Act.  The  petition  appears  to  set  forth 
the  Postal  Service  action  complained 
of  in  sufficient  detail  to  warrant  fur- 
ther inquiry  to  determine  whether  the 
Postal  Service  complied  with  Its  regu- 
lations for  the  discontinuance  of  post 
offices.* 

The  Act  does  not  contemplate  ap- 
pointment of  an  Officer  of  the  Com- 
mission in  Section  404(b)  cases,  and 
none  is  being  appointed.* 

The  Commission  Orders:  (A)  The 
letter  of  March  1,  1979,  from  William 
Biehl  shall  be  construed  as  a  petition 
for  review  pursuant  to  section  40(b)  of 
the  Act  [39  U.S.C.  404(b)].  The  letters 
of  March  1.  1979.  and  the  letters  and 
petitions  of  March  2.  1979,  will  be  con- 
solidated with  the  Biehl  petition. 

(B)  The  Secretary  of  the  Commis- 
sion shall  publish  this  Notice  and 
Order  in  the  Federal  Register. 

(C)  The  Postal  Service  shall  file  the 
administrative  record  in  this  case  on 
or  before  March  16,  1979,  pursuant  to 
the  Commission's  rules  of  practice  [39 
CFR  3001.113(a)]. 

By  the  Commission. 

David  F.  Harris, 
Secretary. 

Appendix 

March  1.  1979-Flllng  of  Petition. 

March  6.  1979— Notice  and  Order  of  Piling 
of  Appeal. 

March  16,  1979— Piling  of  record  by  Postal 
Service  (see  39  CFR  8  3001.113(a)]. 

March  21,  1979— Last  day  for  filing  of  peti- 
tions to  Intervene  [see  39  CFR 
§  3001.111(b)]. 

April  2.  1979— Petitioners"  Initial  brief  Isee 
39  CFR  S  3001.115(a)]. 

April  17,  1979— Postal  Service  answering 
brief  [see  39  CFR  {  3001.115(b)]. 

May  2.  1979— (1)  Petitioners"  reply  brief.  If 
petitioners  choose  to  file  such  brief  [see  39 
CFR  8  3001.115(c).].  (2)  Deadline  for  mo- 
tions by  any  party  requesting  ond  argu- 
ment. The  Commission  will  exercise  its 
discretion,  as  the  interests  of  prompt  and 
Just  decision  may  require,  in  scheduling  or 
dispensing  with  oral  argument. 

June  29,  1979— Expiration  of  120-day  deci- 
sional schedule  [see  39  U.S.C.  8  404(bK5). 
[FR  Doc.  79-7678  Piled  3-13-79;  8:45  ami 


•42  FR  59079-59085  (11/17/77);  the  Com- 
mission's standard  of  review  is  set  forth  at 
39  U  AC.  404(b)(5). 

•In  the  Matter  of  Gresham.  S.C,  Route 
#1.  Docket  No.  A78-1  (May  11. 1978). 


NOTICES 

[7715-01-M] 

[Order  No.  243;  Docket  No.  A79-6] 

MAIGAIET  EUlS 
Notice  and  Ord«r  ef  Filing  of  Appeal 

March  6,  1979. 

In  the  Matter  of:  Gulf,  North  Caroli- 
na 27256  (Margaret  Ellis,  Petitioner). 

On  February  27,  1979,  the  Commis- 
sion received  a  handwritten  letter 
from  Margaret  Ellis  (hereinafter  "Pe- 
titioner") on  behalf  of  herself  and 
others  similarly  situated  concerning 
alleged  U.S.  Postal  Service  plans  to 
close  the  Gulf.  North  Carolina  post 
office.  On  February  28,  1979  and 
March  2,  1979  the  Commission  re- 
ceived several  other  letters  of  appeal 
from  Gulf  residents  which  are  being 
consolidated  with  that  of  Margaret 
Ellis  for  convenience.  Although  the 
letter  makes  no  explicit  reference  to 
the  Postal  Reorganization  Act,  we  be- 
lieve it  should  be  liberally  construed 
as  a  petition  for  review  pursuant  to 
section  404(b)  of  the  Act  [39  U.S.C. 
404(b)],  so  as  to  preserve  petitioners' 
right  to  appeal  which  is  subject  to  a 
30-day  time  limit.'  Since  the  petition 
was  apparently  written  by  a  layman 
rather  than  an  attorney,  it  does  not 
conform  perfectly  with  the  Commis- 
sion's rules  of  practice  which  also  re- 
quire a  petitioner  to  attach  a  copy  of 
the  Postal  Service's  final  determina- 
tion to  the  petition.'  However,  section 
1  of  the  Commission's  rules  of  practice 
calls  for  a  liberal  construction  of  the 
rules  to  secure  just  and  speedy  deter- 
mination of  issues.' 

The  Act  requires  that  the  Postal 
Service  provide  the  affected  communi- 
ty with  at  least  60  days'  notice  of  a 
proposed  post  office  closing  so  as  to 
"•  •  •  insure  that  such  persons  will 
have  an  opportunity  to  present  their 
views."  *  The  petition  requests  that 
the  decision  to  close  the  Gulf  post 
office  be  reversed.  From  the  face  of 
the  petition  it  is  unclear  whether  the 
Postal  Service  provided  60  days' 
notice,  whether  any  hearings  were 
held,  and  whether  a  determination  has 
been  made  under  39  U.S.C.  403(b)(3). 
(Petitioners  failed  to  supply  a  copy  of 
the  Postal  Service's  final  determina- 
tion If  one  is  in  existence.)  The  Com- 
mission's rules  of  practice  require  the 
Postal  Service  to  file  the  administra- 
tive record  of  the  case  within  15  days 
after  the  date  on  which  the  petition 
for  review  is  filed  with  the  Commis- 
sion.* 

'39  U.S.C.  404(b)(5C^9  U.S.C.  404(b)  was 
added  to  title  39  by  F'uB.  L.  94-421  (Septem- 
ber 24.  1976),  90  Stat.  1310-1311.  Our  rules 
of  practice  governing  these  cases  appear  at 
39  C.F.R.  3001.110  et  seq. 

»39  C.F.R.  3001.111(a). 

•39C.F.R.  3001.1. 

•39U.S.C.  404(bKl). 

•39  C.F.R.  3001.113(a).  The  Postal  Rate 
Commission  informs  the  Postal  Service  of 
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The  Postal  Reorganization  Act 
states: 

The  Postal  Service  shall  provide  a  maxi- 
mum degree  of  effective  and  regular  postal 
services  to  rural  areas,  communities,  and 
smaU  towns  where  post  offices  are  not  self- 
sustaining.  No  small  post  office  shall  be 
closed  solely  for  operating  at  a  deficit,  it 
t)eing  the  specific  intent  of  the  Congress 
that  effective  c>ostal  services  be  insured  to 
residents  of  t>oth  urban  and  rural  communi- 
ties.' 

Section  404(b)(2)(C)  of  the  Act  spe- 
cifically includes  consideration  of  this 
goal  in  determinations  by  the  Postal 
Service  to  close  post  offices.  Petition- 
ers assert  that  the  Gulf  post  office  Is 
the  identity  of  the  town  and  that  they 
depend  on  its  existence.  The  effect 
"on  the  community"  of  a  post  office 
closing  is  made  a  mandatory  subject 
for  consideration  by  section 
404(b)(2)(A)  of  the  Act.  The  petition 
appears  to  set  forth  the  Postal  Service 
action  complained  of  in  sufficient 
detail  to  warrant  further  Inquiry  bo 
determine  whether  the  Postal  Service 
complied  with  its  regulations  for  the 
discontinuance  of  post  offices.' 

The  Act  does  not  contemplate  ap- 
pointment of  an  Officer  of  the  Com- 
mission in  section  404(b)  cases,  and 
none  is  being  appointed.* 

The  Commission  Orders:  (A)  The 
letter  of  February  27.  1979.  from  Mar- 
garet Ellis  shall  be  construed  as  a  peti- 
tion for  review  pursuant  to  section 
40(b)  of  the  Act  [39  U.S.C.  404(b)]. 
The  letters  of  February  28.  1979.  and 
March  2,  1979,  will  be  consolidated 
with  the  Ellis  petition. 

(B)  The  Secretary  of  the  Commis- 
sion shall  publish  this  Notice  and 
Order  in  the  Federal  Register. 

(C)  The  Postal  Service  shall  file  the 
administrative  record  in  this  case  on 
or  before  March  14,  1979,  pursuant  to 
the  Commission's  rules  of  practice  [39 
CFR  3001.113(a)]. 

By  the  Commission. 

David  F.  Harris. 
Secretary. 

Appendix 

February  27,  1979— Filing  of  Petition. 

March  6.  1979— Notice  and  Order  of  Filing 
of  Appeal. 

March  14.  1979— Filing  of  record  by  Postal 
Service  Isee  39  CFR  8  3001.113(a)]. 

March  19,  1979— Last  day  for  filing  of  peti- 
tions to  intervene  [see  39  CFR 
83001.111(b)]. 

March  29,  1979— Petitioners'  initial  brief 
Isee  39  CFR  8  3001.1 15(a)]. 

April  13,  1979— Postal  Service  answering 
brief  Isee  39  CFR  8  3001.115(b)]. 


its  receipt  of  such  an  appeal  by  issuing  PRC 
Form  No.  56  to  the  Postal  Service  upon  re- 
ceipt of  each  appeal. 

•39  U.S.C.  101(b). 

'42  FR  59079-59085  (11/17/77);  the  Com- 
mission's standard  of  review  is  set  forth  at 
39  U.S.C.  404(b)(5). 

•In  the  Matter  of  Gresham.  S.C,  Route 
#1,  Docket  No.  A78-1  (May  11.  1978). 
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April  30.  1979-<1)  Petitioners"  reply  brief,  if 
ptUiliotuTs  choose  to  file  such  brief  Isee  39 
CFR  §3001.115(0).  <2)  Deadline  for  mo- 
tions by  any  party  requesting  oral  argu- 
ment. Tlie  Commission  will  exercise  its 
di.screlion.  as  the  interests  of  prompt  and 
just  deci.sion  may  require,  in  scheduling  or 
di.spen.sing  with  oral  argument. 

June  27.  1979-Expiration  of  120-day  deci- 
sional schedule  isee  39  U.S.C.  §404(b>(5)l. 

IFR  Doc  79-7679  Filed  3-13-79;  8;45  ami 


(7715-01-Ml 

(Docket  No.  MC79-11 

MINIMUM  HEIGHT  FOK  CARRIER-ROUTE 
PRESORTED  MAIL 

March  7.  1979. 

Notice  is  hereby  given  that  pursuant 
to  the  Presiding  Officers  Notice  Of 
F'inal  Procedural  Schedule",  dated 
March  7.  1979.  the  attached  Procedur- 
al Schedule,  has  been  adopted  as  the 
final  hearing  schedule  in  this  proceed- 
ing. This  schedule  supersedes  all  other 
Tentative  or  Revised  Procedural 
Schedules  for  this  proceeding. 

Hearings  will  commence  on  April  11. 
1979.  at  the  Postal  Rate  Commission. 
Hearing  Room.  2000  L  Street.  NW.. 
Suite  500.  Washington.  D.C.  The  hear- 
ing will  begin  at  11:00  a.m..  rather 
than  9:30  a.m..  as  formerly  indicated. 

A  copy  of  the  Presiding  Officers 
Notice  is  available  to  all  interested 
parties  in  the  Commission's  Docket 
Room  at  the  Postal  Rate  Commi.ssion. 
or  by  calling  the  Docket  Room  at  Area 
Code  202-254-3800. 

David  F.  Harris. 
Secretary. 

Final  Phoczdural  Schedule 
[Docket  No.  MC79-1) 

Pmirdiml  Step  Datid 
FiliHK  of  Dtrcrt  Testimony  by  pro- 

IKim-iit.-.  ol  Cln.-Nsification  clianRf  ...  3-26  '79 
CompUlion    ol     discovery     against 

proponents *  06/79 

HcithnK  on  proponents'  direct  ca.ses.  4,  1 1/79 

Rt  buttal  ra.s4-»  tiled 4/25/79 

Completion  of  di.srover>-  agaiiLst  re- 
buttal ca.s«-.s 4/30/79 

Hi'.irinKs  on  rebuttal  cases. 5/02 '79 

Siirrebuttal  Ca-ses  (If  any) 5/03/79 

RiTord  cloM!- — -  5/03/79 

Initial  Brief.N  of  all  parlies  due 5/24/79 

Reply  brnf.s  of  ail  parties  due _ 6/01/79 

[FR  Doc.  79-7677  Filed  3-13-79:  8:45  ami 


NOTIdS 

on  11461  in  the  third  column,  in  the 
first  paragraph,  please  make  the  fol- 
lowing corrections:  (1)  In  the  second 
line,  change  •"surchange"  to  "sur- 
charge" and  (2)  in  the  fourth  line 
change  "78-8"  to  "78-1". 

Dated:  March  9.  1979. 

Mark  G.  ScHOEitBERC. 
Calendar  Coordinator, 
The  Regulatory  Council. 
(FR  Doc.  79-7744  Filed  3-13-79:  8:45  ami 


(8025-01 -M] 
SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  No. 
15881 

ALAIAMA 

Dcdorofien  of  Disaster  Loon  Area 

Clay  and  Cleburne  Counties  and  ad- 
jacent counties  within  the  State  of  Al- 
abama constitute  a  disaster  area  as  a 
result  of  damage  caused  by  ice  and 
snow  storm  which  occurred  on  Febru- 
ary 18.  1979.  Applications  will  be  proc- 
essed under  the  provisions  of  Pub.  L. 
94-305.  Interest  rate  is  7%  percent.  Eli- 
gible persons,  firms  and  organizations 
may  file  applications  for  loans  for 
physical  damage  until  close  of  busi- 
ness on  May  3.  1979.  and  for  economic 
injury  until  close  of  business  on  De- 
cember 3.  1979.  at: 

Small  Business  Administration.  District 
Office.  908  South  20lh  Street.  Birming 
ham.  Alabama  35205. 

or  other  locally  announced  locations. 

(Catalog    of    Federal    Domestic    Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  2,  1979. 

A.  Vernon  Weaver, 
Adrninistrator. 

(FR  Doc.  79-7730  Filed  3-13-79;  8:45  am) 


[6560-24-M] 

THE  REGULATORY  COUNCIL 

CALENDAR  OF  FEDERAL  REGULATIONS 

Corroction 

AGENCY:  The  Regulatory  Council. 

ACTION:  Correction  of  Calendar  of 
Federal  Regulations. 

SUMMARY:  In  FR  Doc  79-5969,  ap- 
pearing at  11388  in  the  Federal  Regis- 
ter for  Wednesday.  February  28.  1979. 


[8025-01-M] 

[Declaration  of  Disaster  Loan  Area  No. 
15831 

CAUKMMA 

Da<laration  of  Oisatlar  Loon  Aroo 

San  Diego  County  and  adjacent 
counties  within  the  State  of  California 
constitute  a  disaster  area  as  a  result  of 
damage  caused  by  Heavy  rains  and 
flooding  which  occurred  on  January 
30.  1979.  through  February  2,  1979. 
Applications  will  be  processed  under 
the  provisions  of  Pub.  L.  94-305.  Inter- 
est rate  Is  7%  percent.  Eligible  per- 
sons, firms  and  organizations  may  file 
applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
April  30.  1979,  and  for  economic  injury 
until  the  close  of  business  on  Novem- 
ber 30,  1979.  at: 


Small  Business  Administration.  District 
Office.  880  Front  Street.  Federal  Building. 
Suite  4-S-33.  San  Diego.  California  92188. 

or  other  locally  announced  locations. 

(Catalog    of    Federal    Domestic    Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  1.  1979. 

William  H.  Mauk.  Jr.. 
Acting  Administrator. 

(FR  Doc.  79-7731  Piled  3-13-79;  8.45  am) 


[8025-01-M] 

(Declaration  of  Disaster  liOan  Area  No. 
1585) 

NEW  MEXKX) 

Dadaratien  of  Ditostar  Leon  Ar*a 

Rio  Arriba  County  and  adjacent 
counties  within  the  State  of  New 
Mexico  constitute  a  disaster  area  as  a 
result  of  damage  resulting  froin  heavy 
snowfall  and  Ice  which  occurred  on 
January  18.  1979  through  January  31. 
1979.  Applications  will  be  processed 
under  the  provisions  of  Pub.  L.  94-305. 
Interest  rate  is  7%  percent.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
May  3.  1979.  and  for  economic  injury 
until  the  close  of  business  on  Decem- 
ber 3.  1979.  at: 

Small  Business  Administration.  District 
Office.  5000  Marble  Avenue  N  E..  Patio 
Plaza  Building.  Albuquerque.  New  Mexico 
87110. 

or  other  locally  announced  Jocations. 

(Catalog    of    Federal    Domestic    A.ssi.stance 
Program  Nos.  59002  and  59008.) 

Dated:  March  2.  1979. 

A.  Vernon  Weaver, 
Administrator. 

(FR  Doc.  79-7732  Filed  3-13-79:  8:45  am) 


[8025-01-Ml 

[Declaration  of  Disaster  Loan  Area  No. 
1584] 

KNNSnVANU 

Daclaiation  of  Di*«««*r  Loan  Aroa 

The  area  of  the  East  side  of  Main 
Street  between  Buckingham  and 
Green  Streets  in  the  City  of  Tidioute. 
Warren  County  In  the  State  of  Penn- 
sylvania constitues  a  disaster  area  as  a 
result  of  a  fire  which  occurred  on  Feb- 
ruary 2,  1979.  Applications  will  be 
processed  under  the  provisions  of  Pub. 
L.  94-305.  Interest  rate  is  7%  percent. 
Eligible  persons,  firms  and  organiza- 
tions may  file  applications  for  loans 
for  physical  damage  until  the  close  of 
business  on  May  3,  1979.  and  for  eco- 
nomic Injury  until  the  close  of  busi- 
ness on  E>ecember  3.  1979.  at: 


Small  Business  Administration.  District 
Office.  1000  Liberty  Avenue,  Pittsburgh. 
Pennsylvania  15222. 

or  Other  locally  announced  locations. 

(Catalog    of    Federal    Domestic    Assistance 
Program  Nos.  59002  and  59008). 

Dated:  March  2,  1979. 

A.  Vernon  Weaver. 
Administrator. 
[FR  Doc.  79-7733  Filed  3-13-79;  8:45  am) 


[8025-01-M] 

lEGION  IV— ADVISORY  COUNOL 
Public  Moating 

The  Small  Business  Administration 
Region  IV  Advisory  Council,  located  in 
the  geographical  area  of  Jackson,  Mis- 
sissippi, will  hold  a  public  meeting  at 
8:30  a.m.  (CST)  on  Thursday,  March 
22,  1979,  at  the  Research  and  Develop- 
ment Tower  Building,  7th  Floor  Con- 
ference Room,  3825  Ridgewood  Road. 
Jackson.  Mississippi,  to  discuss  such 
business  as  may  be  presented  by  mem- 
bers, the  staff  of  the  U.S.  Small  Busi- 
ness Administration,  and  others  at- 
tending. 

For  further  Information,  write  or 
call  Ardis  Jones,  District  Director,  U.S. 
Small  Business  Administration,  Provi- 
dence Capitol  Building,  200  East  Pas- 
cagoula,  Jackson.  Mississippi  39201— 
(601)969-4363. 

Dated:  March  6.  1979. 

K  Drew, 
Deputy  Advocate  for 
Advisory  Councils. 

[FR  Doc.  78-7723  Filed  3-13-79;  8:45  am) 


[8025-01-M] 

REGION  VI— ADVISORY  COUNCIL 
Public  Mooting 

The  Small  Business  Administration 
Region  VI  Advisory  Council,  located  in 
the  geographical  area  of  Lubbock, 
Texas,  will  hold  a  public  meeting  on 
Friday,  March  30.  1979,  in  the  Genghis 
Khan  Room,  First  National  Bank. 
1500  Broadway,  Lubbock.  Texas,  to 
discuss  such  matters  as  may  be  pre- 
sented by  members,  staff  of  the  Small 
Business  Administration,  or  others 
present.  Registration  will  begin  at 
10:00  a.m.  and  end  at  4:30  p.m. 

For  further  Information,  write  or 
call  Philip  J.  O'Jibway,  District  Direc- 
tor, U.S.  Small  Business  Administra- 
tion. 712  Federal  Office  Building  & 
Courthouse,  1205  Texas  Avenue,  Lub- 
bock. Texas  79401— (806)  762-7462. 


NOTICES 

Dated:  March  6. 1979. 

KDrew. 
Deputy  Advocate  for 
Advisory  Councils. 
[FR  Doc.  79-7724  Piled  3-13-79;  8:45  am) 


[8025-01-M] 

REGION  VII— ADVISORY  COUNOL 
Public  Mooting 

The  Small  Business  Administration 
Region  VII  Advisory  Council,  located 
in  the  geographical  area  of  St.  Louis, 
Missouri,  will  hold  a  public  meeting  at 
9:30  a.m.,  on  Monday,  April  2,  1979,  in 
the  Davos  Room  of  the  Sheraton  West 
Port  Inn.  191  West  Port  Plaza.  St. 
Louis.  Missouri,  to  discuss  such  mat- 
ters as  may  be  presented  by  members, 
staff  of  the  Small  Business  Adminis- 
tration, or  others  present. 

For  further  information,  write  or 
call  Thomas  L.  Holling.  District  Direc- 
tor. U.S.  Small  Bu^ess  Administra- 
tion. One  Mercantile  Center.  St.  Louis. 
Missouri  630101  (314)425-4191. 

Dated:  March  6. 1979. 

KDrew. 

"  Deputy  Advocate  for 

Advisory  Councils. 
[FR  Doc.  79-7725  Filed  3-13-79;  8:45  am) 


[8025-01-M] 

REGION  VIII— ADVISORY  COUNCIL 
Public  Mooting 

The  Small  Business  Administration 
Region  VIII  Advisory  Council.  lo<»ted 
in  the  geographical  area  of  F^rgo. 
North  Dakota,  will  hold  a  public  meet- 
ing at  9:30  a.m.,  on  Thursday.  April  26, 
1979.  at  the  Federal  Building.  653 
Second  Avenue  North,  Fargo.  North 
Dakota,  to  discuss  such  business  as 
may  be  presented  by  members  and  the 
staff  of  the  Small  Business  Adminis- 
tration, and  others  present. 

For  further  Information,  write  or 
call  E.  Maine  Shafer,  District  Director, 
U.S.  Small  Business  Administration. 
Federal  Office  Building.  Room  218, 
653  Second  Avenue  North,  Fargo, 
North  Dakota  58102— (701)783-5131. 

Dated:  March  6,  1979. 

K  Drew, 
Deputy  Advocate  for 
Advisory  Councils. 
[FR  Doc.  79-7726  Filed  3-13-79;  8:45  am) 


[8025-01-M] 

REGION  VIII— ADVISORY  COUNOL 

Public  Mooting 

The  Small  Business  Administration 
Region  VIII  Advisory  Council,  located 
in  the  geographical  area  of  Denver, 


'      15553 

Colorado,  will  hold  a  public  meeting  at 
9:00  a.m.,  on  Thursday,  April  12.  1979, 
in  the  Federal  Office  Building.  Room 
139,  1961  Stout  Street,  Denver.  Colora- 
do, to  discuss  such  business  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or 
call  Douglas  P.  Graves,  District  Direc- 
tor, U.S.  Small  Business  Administra- 
tion, 721  19th  Street,  Room  426, 
Denver.  Colorado  80202— (303)837- 
3673. 

Dated  March  6.  1979. 

K  Drew. 
Deputy  Advocate  for 
Advisory  Councils. 
[FR  Doc.  79-7727  Filed  3-13-79;  8:45  am) 


[8025-01-M] 

REGION  IX— ADVISORY  COUNCIL 
Public  Mooting 

The  Small  Business  Administration 
Region  IX  Advisory  Council,  located 
in  the  geographical  area  of  San  Fran- 
cisco, California,  will  hold  a  public 
meeting  on  Wednesday,  March  28, 
1979,  at  211  Main  Street,  5th  Floor, 
Conference  Room  542,  San  Francisco, 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or 
call  Donald  J.  Marvin,  District  Direc- 
tor, U.S.  Small  Business  Administra- 
tion, 211  Main  Street— 4th  Floor,  San 
Francisco,  California  94105— (415)  556- 
7490. 


Dated  March  6,  1979. 


K  Drew. 


Deputy  Advocate  for        \ 
Advisory  Councils. 
[FR  Doc.  79-7728  Piled  3-13-79;  8:45  am) 


[8025-01-M]  ; 

REGION  X  ADVISORY  COUNOL 

Public  Mooting 

The  Small  Business  Administration 
Region  X  Advisory  Council,  located  In 
the  geographical  area  of  Boise,  Idaho, 
will  hold  a  public  meeting  on  Thurs- 
day, April  12,  1979,  at  9:30  a.m.,  at  the 
Owyhee  Plaza  Motel  "Green  Room," 
11th  and  Main,  Boise.  Idaho,  to  discuss 
such  business  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  and  others  present. 

For  further  information,  write  or 
call  V.  A.  Leighton,  District  Director. 
U.S.  Small  Business  Administration. 
1005  Main  Street.  Boise,  Idaho  83702— 
(208)  554-1096. 
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Dated:  March  6.  1979. 

K  Drew. 
Deputy  Advocate  for 
Advisory  Councils. 

IFR  Doc.  79-7729  PUcd  3-13-79;  8:45  am) 


NOTICES 


[8025-01 -M] 


1 8025-01 -M] 

[Declaration  of  Disaster  Loan  Ar<a  No. 
1521:  Amdt.  No.  5) 

TEXAS 

Declaration  of  DUottor  Leon  Area 

The  above  numbered  Declaration 
(see  43  FR  40583).  Amendment  No.  1 
(see  43  FR  43593),  Amendment  No.  2 
(sec  43  FR  48750).  Amendment  No.  3 
(see  43  FR  59453).  Amendment  No.  4 
(see  44  FR  140).  are  amended  by  ex- 
tending the  filing  date  for  physical 
damage  until  the  close  of  business  on 
April  5.  1979.  and  for  economic  injury 
until  the  close  of  business  on  July  6. 
1979. 

(CatatOK    of    Federal    Domestic    A-ssistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  5.  1979. 

A.  Vernon  Weaver, 
Administrator. 

(FR  Do<    79-7734  Filed  3-13-79:  8:45  am) 


(8025-01 -M] 

(Declaration  of  Disa-ster  Loan  Area  No 
1586) 

WASHINGTON 

Ovdoration  of  Diiottor  Lean  Area 

Franklin  County  and  adjacent  coun- 
ties within  the  State  of  Washington 
constitute  a  disaster  area  as  a  result  of 
damage  caused  by  flooding  which  oc- 
curred on  February  11,  12  and  13. 
1979.  Applications  will  be  processed 
under  the  provisions  of  Pub.  L.  94-305. 
Interest  rate  is  7S  percent.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damape  until  close  oi  business  on  May 
3.  1979.  and  for  economic  injury  until 
close  of  business  on  December  3.  1979, 
at: 

Smalt  Bii.sinrs.'s  Admini.stmtion.  Di.stnrt 
Officf.  651  U.S.  Courlhousc.  Spokane. 
Washington  99210.  ^ 

or  other  locally  announced  locations. 

(Catalog    of    Federal    Domestic    A<ststance 
Pro»:rani  Nos.  59002  and  59008.) 

Dated:  March  2.  1979. 

A.  Vernon  Weaver. 
Administrator. 

(FR  Doc  79  7735  Filed  3-13-79:  8  45  am) 


(Declaration  of  Disaster  Loan  Area  No. 
1587) 

WISCOHSIN 

Oocloration  of  Ditatlor  Lean  Area 

Jefferson,  Racine,  Walworth  Coun- 
ties and  adjacent  counties  within  the 
State  of  Wisconsin  constitute  a  disas- 
ter area  as  a  result  of  damage  caused 
by  heavy  snow  which  occurred  on  De- 
cember 15.  1979  through  February  5, 
1979.  Applications  will  be  processed 
under  the  provisions  of  Pub.  L.  94-305. 
Interest  rate  is  7%  percent.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
May  3.  1979.  and  for  economic  injury 
until  the  close  of  business  on  Decem- 
ber 3.  1979,  at: 

Small  Business  Administration.  District 
Office,  122  West  Washington  Avenue, 
Room  700.  Madison;  Wisconsin  53703. 

or  other  locally  announced  locations. 

(Catalog    of    Federal    Domestic    Assistance 
Program  Nas.  59002  and  59008.  > 

Dated:  March  2,  1979. 

A.  Vernon  Weaver. 
Administrator. 

(FR  Doc.  79  7736  Filed  3  13-79:  8:45  am) 


[4710-02-Ml 

DEPARTMENT  OF  STATE 

Agency  for  International  Development 

BOARD  FOB  INTEtNATIONAL  FOOD  AND 
AGRICULTURAL  OEVELOTMENT 

Pursuant  to  Executive  Order  11769 
and  the  provisions  of  section  10(a).  (2), 
Pub.  L.  92-463.  Federal  Advisory  Com- 
mittee Act,  notice  is  hereby  given  of 
the  twenty-seventh  meeting  of  the 
Board  for  International  Food  and  Ag- 
ricultural Development  (BIFAD)  on 
March  29.  1979. 

The  purpo.se  of  this  meeting  is  to:  re- 
ceive and  discuss  the  progress  reports 
of  the  Joint  Research  Committee 
(JRC)  aind  the  Joint  Committee  for 
Agricultural  Development  (JCAD); 
discuss  recommendations  on  Title  XII 
University  Strengthening  Grants;  dis- 
cuss Annual  Report  to  Congress  -draft 
review;  discuss  briefing  on  Hunger 
Commi.'ision  Activities  (provisional); 
di.scuss  BIFAD  policies  on  Joint  Com- 
mittees; and  discuss  alternative  fature 
roles  for  BIFAD. 

The  meeting  will  begin  at  900  a.m. 
and  adjourn  at  4:00  p.m.;  and  will  be 
held  in  Room  1107,  SUte  Department 
Building,  22nd  and  C  Streets  NW., 
Washington,  D.C.  The  meeting  is  open 
to  the  public.  Any  interested  person 
may   attend,   may   file   written   state- 


ments with  the  Board  before  or  after 
the  meeting,  or  may  present  oral  state- 
ments in  accordance  with  procedures 
established  by  the  Board,  and  to  the 
extent  the  time  available  for  the  meet- 
ing permits.  An  escort  from  the  "C" 
Street  Information  Desk  (Diplomatic 
Entrance)  will  conduct  you  to  the 
meeting  room. 

Dr.  Erven  J.  Long,  Director.  Office 
of  Title  XII  Coordination  and  Univer- 
sity Relations,  Development  Support 
Bureau.  A.I.D.,  is  designated  as  A.I.D. 
Advisory  Committee  Representative  at 
the  meeting.  It  is  suggested  that  those 
desiring  further  information  write  to 
him  in  care  of  the  Agency  for  Interna- 
tional Development,  State  Depart- 
ment. Washington,  DC.  20523.  or  tele- 
phone him  at  (703)  235-8929. 

Dated:  March  5,  1979. 

Erven  J.  Long, 
A.I.D.  Advisory  Committee  Rep- 
resentative, Board  for  Interna- 
tional  Food  and  Agricultural 
Development 
(FR  Doc.  79-7680  Filed  3  13-79:  8:45  am) 


[4710-05-M] 

Office  of  IHe  Secretary 

(Public  Notice  650) 

PRIVACY  AO  Of  1974 

Propeied  New  Sytteei  of  Record* 

Notice  is  hereby  given  that  the  De- 
partment of  State  proposes  to  create  a 
system  of  records  pursuant  to  the  pro- 
visions of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a(o))  and  the  Office  of  Man- 
agement and  Budget  Circular  No.  A- 
108.  Transmittal  Memorandum  No.  1. 
dated  September  30.  1975  (40  FR 
45877,  October  3,  1975). 

In  order  to  better  serve  the  public's 
right  of  access  to  government  informa- 
tion, the  Department  of  State  is  reor- 
ganizing its  administrative  processing 
of  information  requests.  This  will  in- 
clude the  following  reforms:  (1)  The 
centralization  of  all  information  re- 
quest processing  and  (2)  the  creation 
of  a  centralized  declassification  review- 
unit.  The  centralized  processing  and 
review  staffs  will  l}etter  facilitate  the 
Department's  compliance  with  public 
acce.ss  laws  and  will  provide  informa- 
tion to  the  public  in  a  more  efficient 
and  timely  manner. 

The  newly  created  Classification/ 
Declassification  Center  (CDC)  is  the 
unit  responsible  for  the  review  for  de- 
classification of  Department  of  State 
documents  under  Executive  Order 
12065.  the  Privacy  Act.  the  Freedom  of 
Information  Act.  and  other  relevant 
legislation. 

The  CDC  unit  will  consist  of  120  or 
more  part-time  employees  and  experts 
to  fulfill  the  40  man  years  anticipated 


to  perform  this  service.  To  properly 
staff  the  unit,  it  will  be  necessary  for 
the  Director  of  the  Office  of  Manda- 
tory Review  of  the  Classifi<»tion/De- 
classification  Center  to  schedule  these 
part-time  employees  based  on  their 
availability  and  field  of  expertise. 

To  assist  the  CDC  is  this  task,  the 
Department  of  State  plans  to  establish 
a  New  System  of  Records,  the  Classif i- 
cation/E)eclassification  Center  (CDC) 
Part-Time  Employee  Records 

(STATE-51).  The  Information  In  this 
record  system  will  include  the  name, 
address,  identification  number,  tele- 
phone numt)er,  work  and  pay  sched- 
ules, and  area  of  expertise  of  candi- 
dates for  positions  on  the  CDC  Staff. 
This  computerized  record  system 
should  facilitate  the  timely  staffing  of 
the  Center  with  the  most  qualified  in- 
dividuals. 

Any  person  Interested  In  comment- 
ing on  the  proposed  Classification/De- 
classification  Center  Part-Time  Em- 
ployee Records  may  do  so  by  submit- 
ting comments  in  writing  to  the  Direc- 
tor of  the  Foreign  Affairs  Document 
and  Reference  Center,  Room  1239.  De- 
partment of  State,  2201  C  Street.  NW., 
Washington.  DC.  20520.  If  no  com- 
ments are  received  by  April  13,  1979, 
the  proposed  change  will  go  into 
effect. 

For  the  Secretary  of  State. 

Dated:  February  22.  1979. 

Ben  H.  Read. 

Under  Secretary  for  Management 

STATE-51 

System  name: 

Classlfication/Declasslflcatlon 
Center  Part-Time  Employee  Records. 

System  location: 

Department  of  State.  2201  C  Street 
NW..  Washington.  D.C.  20520. 

Categories  of  individuals  covered  by  the 
system: 

Retired  Foreign  Service  Officers 
who  are  part-time  employees  and  pros- 
pective employees  of  the  Classlflca- 
tion/DecIassification  Center. 

Categories  of  records  in  the  system: 

Individual's  name;  address;  identifi- 
cation numl)er;  telephone  number; 
area  of  expertise;  pay  schedule;  work 
schedule. 

Authority  for  maintenance  of  the  system: 

22  U.S.C.  811a. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

The  Information  In  this  file  is  used 
for  scheduling  the  work  of  part-time 
employees  and  Is  u.sed  solely  by  the 
Classificatlon/Declassification    Center 


NOTICES 

Staff  for  such  scheduling  and  deter- 
mining work  availability.  Also  see 
'Routine  Uses'  paragraphs  of  I*refato- 
ry  Statement. 

Policies  and  practices  for  storing,  retriev- 
ing, accessing,  retaining,  and  disposing  of 
records  in  the  system: 

Storage: 

Computer  media. 

Retrievability: 
By  individual  name. 

Safeguards. 

All  employees  of  the  Department  of 
State  have  undergone  a  background 
security  investigation.  All  records  con- 
taining personal  information  on  a 
computerized  data  base  are  accessible 
only  through  cathode  ray  tubes  placed 
in  restricted  areas  to  which  access  is 
limited  to  authorized  personnel. 
Access  to  computerized  files  is  pass- 
word protected  and  under  the  direct 
supervision  of  the  system  manager. 

Retention  and  disposal: 

Retention  of  these  records  is  indefi- 
nite because  of  a  need  to  maintain  a 
record  of  work  availability  over  on  ex- 
tended period  of  time.  The  record  is 
destroyed  when  the  part-time  employ- 
ee who  is  the  subject  of  the  record  is 
no  longer  employed  by  the  Classifica- 
tion/Declassificatlon  Center. 

System  managerts)  and  address: 

Director.  Office  of  Manadatory 
Review.  Classlflcatlon/Declassification 
Center,  Room  1239.  Department  of 
State.  2201  C  Street  NW..  Washington. 
D.C.  20520. 

Notification  procedure: 

'  Individuals  who  have  cause  to  be- 
lieve that  the  Classif ication/Declassl- 
ficatlon  Center  might  have  records 
pertaining  to  them  should  write  to  the 
Director.  Foreign  Affairs  Document 
and  Reference  Center.  Room  1239.  De- 
partment of  State.  2201  C  Street  NW.. 
Washington.  D.C.  20520.  The  Individu- 
al must  specify  that  he/she  wishes  the 
records  of  the  Office  of  Press  Rela- 
tions to  be  checked.  At  a  minimum, 
the  individual  must  include:  name; 
date  and  place  of  birth;  current  mail- 
ing address  and  zip  code;  signature; 
media  organization  with  which  he/she 
was  accredited  and  the  approximate 
dates  of  this  association  with  the  De- 
partment of  State. 

Record  access  procedures: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Direc- 
tor, Foreign  Affairs  Document  and 
Reference  Center  (address  above). 
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Contesting  record  procedures: 
(See  above). 

Record  source  categories: 

The  individual.  Department  of  State 
Retirement  Records. 
[PR  Doc.  79-7749  Filed  3-13-79:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Soint  Lawrence  Seaway  DevelepmeiH 
Corporation 

ADVISORY  BOARD 

Meeting 

Pursuant  to  section  10(AM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Advi- 
sory Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to 
be  held  at  10:00  a.m.,  April  6.  1979,  in 
the  Seaway  offices  of  the  Seaway  Cor- 
poration. 800  Independence  Avenue. 
S,W..  Washington.  D.C.  The  agenda 
for  this  meeting  is  as  follows:  Opening 
Remarks;  Approval  of  Minutes;  Ad- 
ministrator's Report;  Review  of  Pro- 
grams and  Operations;  and  Closing 
Remarks. 

Attendance  is  open  to  the  Interested 
public  but  limited  to  the  space  availa- 
ble. With  the  approval  of  the  Adminis- 
trator, members  of  the  public  may 
present  oral  statements  at  the  hear- 
ing. Persons  wishing  to  attend  and 
persons  wishing  to  present  oral  state- 
ments should  notify,  not  later  than 
April  4.  1979.  and  Information  may  be 
be  obtained  from  Robert  D.  Kraft, 
Deputy  General  Counsel,  Saint  Law 
rence  Seaway  Development  Corpora 
tion,  800  Independence  Avenue,  S.W. 
Washington,  D.C.  20591;  202-426-3574 

Any  member  of  the  public  may  pre 
sent  a  written  statement  to  the  Advl 
sory  Board  at  any  time. 

Issued  in  Washington,  D.C.  on 
March  9,  1979. 

D.  W.  Oberlin, 
Administrator. 
[FR  Doc.  79-7665  Filed  3-13-79;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

ART  ADVISORY  PANEL 

Oeted  Meeting 

AGENCry;  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Closed  Meeting  of 
Art  Advisory  Panel. 
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SUMMARY:  A  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  in 
Washington.  D.C. 

DATE:  The  meeting  will  be  held  April 

18  and  19.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 

Tom  Hartnett.  T:C:E:V.  1111  Consti- 
tution Avenue.  N.W,.  Room  5547. 
Washington.  D.C.  20224.  Telephone 
No.  202-566-4427.  (not  a  toll  free 
number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Adviso- 
ry Committee  Act.  5  U.S.C.  App.  I 
(1976).  that  a  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
April  18  and  19.  1979.  beginning  at 
10:00  a.m.  in  Room  3411.  Internal  Rev 
enue  Building.  1111  Constitution 
Avenue.  N.W..  Washington.  D.C 
20224. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
marlcet  value  appraisals  of  works  of 
art  involved  in  Federal  Income.  Estate, 
or  Gift  tax  returns.  This  will  involve 
the  discussion  of  material  in  individual 
tax  returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26 
of  the  United  States  Code. 

A  determination  as  required  by  sec- 
tion 10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that 
these  meetings  are  concerned  with 
matters  listed  in  section  552b(c)(3). 
(4).  (6).  and  (7)  of  Title  5  of  the  United 
States  Code,  and  that  the  meetings 
will  not  be  open  to  the  public. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  In  the  Fedrerai. 
Register  for  Wednesday.  Novemlier  8. 
1978.  (43  FR  52122). 

Jerome  Kurtz. 
Commissioner. 

iVR  Doc.  79-7704  FiJed  3-13-7B:  8;45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

(Permanent  Aulhorily  Decisions  Volume 
No.  611 

PCRMANENT  AUTHOtlTY  Aff IICATIONS 

Corrections 

In  FR  Doc.  79-379.  published  Janu- 
ary 4.  1979.  at  page  1251.  on  page  1258. 
in  the  section  "MC  123255  (Sub- 
185F)'  the  following  corrections 
should  be  made: 

1.  In  the  second  column,  the  elev- 
enth line  "NM"  should  be  changed  to 
read  "MN"; 

2.  In  the  second  column,  the  twelfth 
line  •  BT"  should  be  changed  to  read 
•VT"; 


NOTICES 

3.  In  the  second  column,  the  twelfth 
line  •BA"  should  be  changed  to  read 
•VA'. 


[7035-01 -Ml 

AGRICULTURAL  COOfCRATIVE 

Intent  to  fvrfann  Intartlot*  Trontporlotion  f«f 
Certain  Nonmambar* 

March  9.  1979. 
The  following  Notices  were  filed  in 
accordance  with  section  10526(aM5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural  cooper- 
atives intending  to  perform  non- 
meml)er.  nonexempt,  interstate  trans- 
portation must  file  the  Notice.  Form 
BOP  102.  with  the  Commission  within 
30  days  of  its  annual  meetings  each 
year.  Any  subsequent  change  concern- 
ing officers,  directors,  and  location  of 
transportation  records  shall  require 
the  filing  of  a  supplemental  Notice 
within  30  days  of  such  change.  The 
name  and  address  of  the  agricultural 
cooperative,  the  location  of  the  rec- 
ords, and  the  name  and  address  of  the 
person  to  whom  Inquiries  and  corre- 
spondence should  be  addressed,  are 
published  here  for  interested  persons. 
Submission  of  information  that  could 
have  bearing  upon  the  propriety  of  a 
filing  should  be  directed  to  the  Com- 
mission's Bureau  of  Investigations  and 
Enforcement.  Washington.  D.C.  20423. 
The  Notices  are  in  a  central  file,  and 
can  be  examined  at  the  Office  of  the 
Secretary.  Interstate  Commerce  Com- 
mission. Washington.  D.C. 

(1)  Pacific  West  Marketing  Associ- 
ation (Complete  Legal  Name  Of  Coop- 
erative Association  Or  Federation  Of 
Cooperative  Associations);  1501  Sheri- 
dan Road.  San  Bernardino.  California 
92405  (Principal  Mailing  Address 
(Street  No..  City.  State,  and  Zip 
Code));  1501  Sheridan  Road.  San  Ber- 
nardino. California  92405  (Where  Are 
Records  Of  Your  Motor  Transporta- 
tion Maintained  (Street  No..  City. 
State  and  Zip  Code));  Carl  Brooks. 
1501  Sheridan  Road.  San  Bernardino. 
California  92405  (Person  To  Whom  In- 
quiries and  Correspondence  Should  Be 
Addres,sed  (Name  and  Mailing  Ad- 
dress)). 

(2)  Sun  Land  Sales.  Inc.  (Complete 
Legal  Name  Of  Cooperative  Associ- 
ation Or  Federation  Of  Cooperative 
Associations);  2051  Geneva  Street,  No. 
43.  Oceanside.  California  92054  (Prin- 
cipal Mailing  Address  (Street  No.. 
City.  Slate,  and  Zip  Code));  2051 
Geneva  Street.  No.  43.  Oceanside.  Cali- 
fornia 92054  (Where  Are  Records  Of 
Your  Motor  Transportation  Main- 
tained (Street  No..  City.  State  and  Zip 
Code)):  Richard  Jones.  2051  Geneva 
Street.  No.  43,  Oceanside.  California 
92054  (Person  To  Whom  Inquiries  And 


Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address)). 

(3)  Farmers  Union  Central  Ex- 
change. Inc.  (CENEX)  (Complete 
Legal  Name  Of  Cooperative  Associ- 
ation Or  Federation  Of  Cooperative 
Associations);  P.O.  Box  43089.  St. 
Paul.  MN  55164  (Principal  Mailing  Ad- 
dress (Street  No..  City,  State,  and  Zip 
Code));  1185  N.  Concord  Street.  South 
St.  Paul.  MN  55075  (Where  Are  Rec- 
ords Of  Your  Motor  Transportation 
Maintained  (Street  No..  City.  State 
and  Zip  Code));  Hugo  I.  Oja.  P.O.  Box 
43089.  St.  Paul.  MN  55164  (Person  To 
Whom  Inquiries  And  Correspondence 
Should  Be  Addressed  (Name  and  Mail- 
ing Address)). 

(4)  Tri- Valley  Agricultural  Coopera- 
tive (Complete  Legal  Name  Of  Cooper- 
ate Association  Or  Federation  Of  Co- 
operative Associations);  182  No.  200  E.. 
Smithfield.  Utah  84335  (Principal 
Mailing  Address  (Street  No..  City. 
State  and  Zip  Code));  182  No.  200  E., 
Smithfield,  Utah  84335  (Where  Are 
Records  Of  Your  Motor  Transporta- 
tion Maintained  (Street  No..  City. 
State,  and  Zip  Code));  Cherie  Odd  Lea- 
vitt,  182  N.  200  E..  Smithfield.  Utah 
84335  (Person  To  Whom  Inquiries  And 
Corre.spondence  Should  Be  Ad- 
dressed ). 

(5)  Concord  Farm  Lines  (Coopera- 
tive) (Complete  Legal  Name  Of  Coop- 
erative Association  Or  Federation  Of 
Cooperative  Associations);  P.O.  Box 
82856.  Oklahoma  City.  Oklahoma 
73148  (Principal  Mailing  Address 
(Street  No..  City.  State  and  Zip 
Code));  Suite  215,  4411  Highline  Bou- 
levard. Oklahoma  City.  Oklahoma 
73108  (Where  Are  Records  Of  Your 
Motor  Transportation  Maintained 
(Street  No..  City.  State  and  Zip 
Code));  David  C.  Lindsey.  Jr..  P.O.  Box 
82856.  Oklahoma  City.  Oklahoma 
73148  (Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Ad- 
dressed ). 

(6)  Dairy  lea  Cooperative,  Inc.  (Com- 
plete Legal  Name  Of  Cooperative  As- 
sociation Or  Federation  Of  Coopera- 
tive Associations);  One  Blue  Hill  Plaza, 
Pearl  River,  N.Y.  10965  (Principal 
Mailing  Address  (Street  No..  City. 
State  and  Zip  Code));  P.O.  Box  395. 
Vernon.  N.Y.  13476  (Where  Are  Rec- 
ords Of  Your  Motor  Transportation 
Maintained  (Street  No..  City.  State 
and  Zip  Code));  Richard  Poorman. 
Transportation  Mgr..  P.O.  Box  395. 
Vernon.  New  York  13476  (Person  To 
Whom  Inquiries  And  Correspondence 
Should  Be  Addressed). 

H.  G  HoMME,  Jr.. 
Secretary. 

[FR  Doc.  79-7710  Filed  3-13-79:  8:45  ami 
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[Notice  No.  43) 

ASSIGNMENT  OF  HEARINGS 

March  9.  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  Issues  as  presently  reflected  in  the 
Official  Docket  of  the  Conunission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
in  which  they  are  interested. 

MC-114211  (Sub-No.  380P).  Warren 
Transport.  Inc..  now  assigned  for  hearing  on 
^  March  21.  1979.  (1  day),  in  Room  No.  349, 
230  South  Dearborn  Street,  Chicago.  Illi- 
nois. 

No.  MC  101134  (Sub  No.  8P).  Arco 
Coaches.  Inc..  now  assigned  for  hearing  on 
April  18.  1979.  at  New  York.  NY  Is  advanced 
to  April  9.  1979  (3  days),  at  New  York.  N.Y. 
In  a  hearing  room  to  be  later  designated. 

No.  MC  5227  (Sub- No.  4 IF).  Eckley  Truck- 
ing. Inc.,  now  assigned  for  hearing  on  March 
22.  1979,  at  Chicago.  Illinois  and  will  be  held 
in  Room  1319.  Everett  McKinley  Dirksen 
Building.  219  South  Dearborn  Street. 

No.  MC  113678  (Sub-No.  750F).  Curtis. 
Inc..  now  aligned  for  hearing  on  March  26. 
1979.  at  Chicago.  Illinois  and  will  be  held  in 
Room  1319.  Everett  McKinley  Dirksen 
Building.  219  South  Dearborn  Street. 

No.  MC  123407  (Sub-No.  482F).  Sawyer 
Transport.  Inc..  now  assigned  for  hearing 
March  22.  1979.  at  Chicago.  Illinois  and  will 
be  held  in  Room  1319.  Everett  McKinley 
Dirksen  Building. 

No.  MC  115905  (Sub-No.  116F).  Grover 
Trucking  Co.  now  assigned  for  hearing  on 
March  22,  1979.  at  Chicago.  Illinois  and  will 
be  held  in  Room  1319.  E\erett  McKinley 
Dirksen  Building. 

H.  G.  HoMME.  Jr.. 
Secretary. 

[FR  Doc.  79-7707  Piled  3-13-79:  8:45  am) 
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IRREGULAR  ROUTE  MOTOR  COMMON 
CARRIERS  OF  PROPERTY 

Elimination  of  Getaway  Lattar  Noticei 
March  7,  1979. 
The  following  letter-notices  of  pro- 
posals to  eliminate  gateways  for  the 
purpose  of  reducing  highway  conges- 
tion, alleviating  siir  and  noise  pollu- 
tion, minimizing  safety  hazards,  and 
conserving  fuel  have  been  filed  with 
the  Interstate  Commerce  Commission 
under  the  Commission's  Gateway 
Elimination  Rides  (49  CFR  1065).  and 
notice  thereof  to  all  Interested  persons 


NOTICES 

is  hereby  given  as  provided  in  such 
rules. 

An  original  and  two  copies  of  pro- 
tests against  the  proposed  elimination 
of  any  gateway  herein  described  may 
be  filed  with  the  Interstate  Commerce 
Commission  on  or  before  March  26, 
1979.  A  copy  must  also  be  served  upon 
applicant  or  its  representative.  Pro- 
tests against  the  elimination  of  a  gate- 
way will  not  operate  to  stay  com- 
mencement of  the  proposed  operation. 

Successively  filed  letter-notices  of 
the  same  carrier  under  these  rules  will 
be  numbered  consecutively  for  conven- 
ience in  identification.  Protests,  if  any, 
must  refer  to  such  letter-notices  by 
number. 

The  following  applicants  seek  to  op- 
erate as  a  common  carrier,  by  motor 
vehicles,  over  irregular  routes. 

MC  15558  (Sub-E7)  (correction), 
filed  May  16,  1974,  published  in  Feder- 
al Register  issue  of  October  21.  1975. 
Applicant:  WARWOOD  TRANSFER 
CO.,  2231-41  Warwood  Avenue, 
Wheeling.  WV  26003.  Representative: 
A.  Charles  Tell,  110  East  Broad  St., 
Columbus,  OH  43215.  •  •  •  (2)  from 
points  in  OH  on,  south,  and  west  of  a 
line  beginning  at  the  OH-WV  State 
line  extending  along  US  Hwy  250  to 
Jet.  US  Hwy  30,  then  along  US  Hwy  30 
to  Jet.  OH  Hwy  13.  then  along  OH 
Hwy  13  to  Lake  Elrie,  to  points  in  NY 
on.  south  and  east  of  a  line  beginning 
at  the  NY-PA  State  line  extending 
along  US  Hwy  20  to  Jet.  NY  Hwy  17, 
then  along  NY  Hwy  17  to  Jet.  NY  Hwy 
30,  then  along  NY  Hwy  30  to  Jet.  US 
Hwy  20,  then  along  US  Hwy  20  to  Jet. 
I  Hwy  87.  then  along  I  Hwy  87  to  junc- 
tion NY  Hwy  7.  then  along  NY  Hwy  7 
to  the  NY-VT  State  line  •  •  •  (Gate- 
way eliminated:  Wellsburg,  WV).  Pur- 
pose of  this  partial  correction  is  to 
clarify  destination  territory. 

MC  114019  (Sub-E450),  filed  Decem- 
ber 20.  1976.  Applicant:  MIDWEST 
EMERY  FREIGHT  SYSTEM.  INC.. 
7000  South  Pulaski  Road.  Chicago,  IL 
60629.  Representative:  Arthur  J.  Sibik 
(same  as  al)ove).  Such  merchandise  as 
is  dealt  in  by  wholesale  and  retail  food 
business  houses,  except  commodities 
in  bulk.  (1)  l)etween  Cincinnati,  OH  on 
the  one  hand,  and,  on  the  other, 
points  in  WI.  (2)  from  Cincinnati.  OH 
to  points  in  MN.  (Gateways  eliminated 
(1)  O'Hare  and  Barrington.  IL,  (2) 
Muscatini,  lA). 

MC  114019  (Sub-E451).  filed  Decem- 
ber 20.  1976.  Applicant:  MIDWEST 
EMERY  FREIGHT  SYSTEM,  INC., 
7000  South  Pulaski  Road,  Chicago,  IL 
60629.  Representative:  Arthur  J.  Sibik 
(same  as  above).  Meats  and  packing- 
house products,  as  described  In  Sec- 
tions A.  B  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates,  61  M.C.C.  209  and  766. 
(A)  from  points  in  lA  on  and  south  of 
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US  Hwy  20  and  on  and  north  of  US 
Hwy  34  to  points  in  NH.  ME.  DE.  MD. 
and  the  DC,  (B)  from  O'Hare  Field. 
IL.  to  points  in  NH,  DE.  MD,  DC,  and 
NJ.  (3)  from  O'Hare  Field.  IL  to  points 
in  ME,  (Gateways  eliminated:  (A«&B) 
O'Hare,  IL.  (C)  Barrington,  IL  and 
Madison.  WI). 

MC  114019  (Sub-No.  E452).  filed  De- 
cember 20.  1976.  Applicant:  MID- 
WEST EMERY  FREIGHT  SYSTEM, 
INC..  7000  South  Pulaski  Road,  Chica- 
go, IL  60629.  Representative:  Arthur  J. 
Sibik  (same  as  above).  Svx:h  merchan- 
dise as  is  dealt  in  by  wholesale  or 
retail  food  business  houses,  and  in  con- 
nection therewith,  equipment,  materi- 
als and  supplies  used  in  the  conduct  of 
such  business,  except  commodities  in 
bulk.  (1)  from  points  in  MI,  to  points 
in  WI,  I A  and  St.  Louis.  MO;  (2)  be- 
tween points  in  WI  on  the  one  hand, 
and  on  the  other,  Cincinnati.  OH.  and 
Louisville,  KY,  (3)  from  points  in  WI 
and  lA,  to  points  in  St.  Joseph.  Benton 
Harbor,  Niles,  Buchanan,  Sturgis. 
Three  Rivers,  Flint,  Grand  Rapids, 
and  Detroit,  MI.  (Gateways  eliminat- 
ed: Gary,  IN  and  Chicago,  IL). 

MC  114019  (Sub-No.  478).  (correc- 
tion) filed  December  20.  1976.  pub- 
lished in  the  Federal  Register  of  Feb- 
ruary 2,  1978,  and  republished,  as  cor- 
rected, this  issue.  Applicant:  MID- 
WEST EMERY  FREIGHT  SYSTEM, 
INC..  7000  South  Pulaski  Road,  Chica- 
go, IL  60629.  Representative:  Arthur  J. 
Sibik  (same  as  above).  Insulating  ma- 
terials, except  in  bulk,  (l)(a)  from  Chi- 
cago, IL,  to  points  in  LA.  MO.  points  in 
that  part  of  WI.  on,  north  and  west  of 
a  line  beginning  at  the  IL-WI  State 
line  and  extending  north  along  WI 
Hwy  69  to  Jet.  U.S.  Hwy  151.  then 
north  along  US  Hwy  151  to  Jet.  WI 
Hwy  26,  then  along  WI  Hwy  26  to  Jet. 
US  Hwy  41,  then  along  US  Hwy  41  to 
Green  Bay;  points  in  that  part  of  IN 
on  and  south  of  US  Hwy  50.  points  in 
KY;  points  in  that  part  of  OH,  on, 
south  and  east  of  a  line  beginning  at 
the  IN-OH  State  line  and  extending 
east  along  US  Hwy  50  to  Jet.  US  Hwy 
71.  then  north  along  US  Hwy  71  to 
junction  OH  Hwy  13,  then  north  along 
OH  Hwy  13  to  Lake  Erie,  then  Spar- 
rows Point  and  Baltimore,  MD;  NY. 
NY;  and  points  within  30  miles  of  NY, 
NY;  points  in  that  part  of  NJ.  DE.  and 
MD,  which  are  located  within  30  miles 
of  Philadelphia,  PA;  points  in  that 
part  of  NY,  on  and  west  of  a  line  be- 
ginning at  Windsor  Beach,  NY;  and 
extending  to  Rochester,  NY,  then 
along  US  Hwy  15  to  Wayland,  NY, 
then  along  NY  Hwy  245  to  Dansville, 
NY,  then  along  NY  Hwy  36  to  Jet  NY 
Hwy  21,  then  along  NY  Hwy  21  to  An- 
dover,  NY;  then  along  NY  Hwy  17  to 
the  NY-PA  State  line,  and  points  in 
WV  and  PA  (b)  from  Sparrows  Point 
and  Baltimore,  MD:  NY,  NY;  and 
points  within  30  miles  of  NY,  NY; 
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points  in  that  part  of  NJ.  DE.  and  MD. 
which  are  located  within  30  miles  of 
Philadelphia.  PA;  points  in  that  part 
of  NY  on  and  west  of  a  line  beginning 
at  Windsor  Beach.  NY;  and  extending 
to  Rochester.  NY;  then  along  US  Hwy 
15  to  Wayland.  NY;  then  along  NY 
Hwy  245  to  Dansville.  ;  then  along  NY 
Hwy  36  to  Jet.  NY  Hwy  21,  then  along 
NY  Hwy  21  to  Andover.  NY  and  then 
along  NY  Hwy  17  to  the  NY-PA  State 
line,  and  points  in  WV  on  and  north  of 
US  Hwy  50.  and  PA;  to  points  in  WI. 
lA.  MO  and  points  In  IN  In  the  Chica- 
go. XL  Commercial  Zone,  (2)  Chemicals 
and  Chemical  Compound  Insulating 
Materials,  except  In  bulk,  from  points 
in  the  origin  described  In  part  (a)  and 
(b)  above,  to  points  In  WY.  CO.  ND. 
SD,  NE.  KS.  and  MN.  (Gateways 
eliminated:  Aurora,  XL  or  Richmond, 
XN).  The  purpose  of  this  republication 
Is  to  correct  part  1(a)  and  add  part  (b) 
and  part  (2)  previously  omitted. 

MC  114019  (Sub-E459).  filed  Decem- 
ber 20.  1976.  Applicant:  MIDWEST 
EMERY  FREIGHT  SYSTEM.  INC.. 
7000  South  Pulaski  Road,  Chicago,  IL 
60629.  Representative:  Arthur  J.  Slbik 
(same  as  above).  Frozen  Foods.  In  vehi- 
cles equipped  with  mechanical  refrig- 
eration, except  commodities  In  bulk, 
from  points  In  the  States  of  WI  and 
lA,  to  points  In  CT,  MA,  NH,  RI.  VT, 
ME.  NJ,  DE.  MD.  VA.  WV,  NY,  PA. 
DC,  and  points  In  KY  on  and  east  of 
US  Hwy  41.  (Gateways  eliminated: 
Chicago.  IL  and  Chatauque  County, 
NY;  Erie.  PA  or  Lafayette.  IN). 

MC  114019  (Sub-E479).  filed  Decem- 
ber 20,  1976.  Applicant:  MIDWEST 
EMERY  FREIGHT  SYSTEM,  INC.. 
7000  South  Pulaski  Road.  Chicago.  IL 
60629.  Representative:  Arthur  J.  Siblk 
(same  as  above).  (1)  Heavy  Industrial 
Chemicals  (not  Including  drugs,  medi- 
cine, and  toilet  preparations)  except 
commodities  in  bulk,  in  containers,  (a) 
from  Sparrows  Point  and  Baltimore. 
MD;  NY,  NY;  and  points  within  30 
miles  of  NY.  NY;  points  in  that  part  of 
NJ.  DE,  and  MD.  which  are  located 
within  30  miles  of  Philadelphia.  PA; 
points  In  that  part  of  NY  on  and  west 
of  a  line  beginning  at  Windsor  Beach, 
NY;  and  extending  to  Rochester,  NY. 
then  along  U.S.  Hwy  15  to  Wayland. 
NY;  then  along  NY  Hwy  245  to  Dans- 
ville. NY.  then  along  NY  Hwy  36  to 
Jet.  NY  Hwy  21.  then  along  NY  Hwy 
21  to  Andover.  NY.  and  then  along  NY 
Hwy  17  to  the  NY-PA  State  line,  and 
points  In  PA.  points  in  WV  on  and 
north  of  US  Hwy  70  to  points  in  lA 
and  WI;  Chicago.  IL;  and  points  in  IL 
within  40  miles  thereof.  Cape  Girar- 
deau, Portesque,  St.  Charles,  LA,  Han- 
nibal and  St.  Louis.  MO.  (b)  from  Chi- 
cago, IL  and  points  in  IL  within  40 
miles  thereof  to  points  in  OH.  IN.  WI. 
lA.  the  lower  peninsula  of  MI.  and  Pa- 
ducah,  Henderson.  Owensboro.  Louis- 
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ville.  Carlton.  Covington.  Newport  and 
Maysvllle,      KY;      Cape      Girardeau. 
Fortesque.  St.  Charles.  LA.  Hannibal 
and   St.   Louis.   MO;   Sparrows   Point 
and    Baltimore.    MD;    NY.    NY;    and 
points   within   30   miles   of   NY,   NY; 
points  in  that  part  of  NJ.  DE.  and  MD. 
which  are  located  within  30  miles  of 
Philadelphia.  PA;  points  In  that  part 
of  NY  on  and  west  of  a  line  beginning 
at  Windsor  Beach.  NY;  and  extending 
to  Rochester.  NY;  then  along  US  Hwy 
15  to  Wayland,  NY;  then  along  NY 
Hwy  245  to  Dansville,  NY;  then  along 
NY  Hwy  36  to  jet.  NY  Hwy  21.  then 
along  NY  Hwy  21  to  Andover.  NY;  and 
then  along  NY  Hwy  17  to  the  NY-PA 
State  line,  and  points  In  WV  and  PA, 
(2)  Such  Chemicals  and  Chemical  Sup- 
plies as  are  used  in  the  manufacture 
and  distribution  of  Heavy  Industrial 
Chemicals  (not  Including  drugs,  medi- 
cine, and  toilet  preparations),  except 
commodities  In  bulk,  (a)  from  Spar- 
rows  Point   and   Baltimore.   Md;   NY. 
NY;  and  points  within  30  miles  of  NY, 
NY;  points  in  that  part  of  NJ,  DE,  and 
MD,  which  are  located  within  30  miles 
of   Philadelphia,   PA;   points   In   that 
part  of  NY  on  and  west  of  a  line  begin- 
ning at  Windsor  Beach,  NY;  and  ex- 
tending to  Rochester,  NY.,  then  along 
US    Hwy    15    to    Wayland,    NY;    then 
along  NY  Hwy  245  to  Dansville.  NY; 
then  along  NY  Hwy  36  to  Jet.  NY  Hwy 
21,  then  along  NY  Hwy  21  to  Andover. 
NY;  and  then  along  NY  Hwy  17  to  the 
NY-PA  State  line,  and  points  in  WV 
and  PA.  to  points  In  WI.  lA,  Cape  Gir- 
ardeau,   Fortesque,    St.    Charles.    LA. 
Hannibal  and  St.  Louis.  MO.  (b)  from 
points  In  the  lower  peninsula  of  MI  to 
points   in   lA   and   WI.   points   in   IL 
within  40  miles  of  Chicago.  IL;  Cape 
Girardeau.  Fortesque,  St.  Charles,  LA. 
Hannibal  and  St.  Louis.  MO;  and  Pa- 
ducah,  KY  (c)  points  In  WI  to  points 
In    IN,    the    lower    peninsula   of   MI, 
points  in  IL  within  40  miles  of  Chica- 
go, points  in  OH.  Sparrows  Point  & 
Baltimore,  MD.  NY.  NY;  and  points 
within  30  miles  of  NY.  NY;  points  In 
that  part  of  NJ,  DE.  and  MD.  which 
are  located  within  30  miles  of  Phall- 
delphia.  PA.  points  in  that  part  of  NY 
on  and  west  of  a  line  beginning  at 
Windsor  Beach.  NY;  and  extending  to 
Rochester.  NY;  then  along  US  Hwy  15 
to  Wayland,  NY;  then  along  NY  Hwy 
245  to  Dansville.  NY;  then  along  NY 
Hwy  36  to  Jet.  NY  Hwy  21,  then  along 
NY  Hwy  21  to  Andover,  NY;  and  then 
along  NY  Hwy  17  to  the  NY-PA  State 
line,  and  points  In  WV  and  PA.  Padu- 
cah.  Henderson,  Owensboro.  LA.  Carl- 
ton, Covington,  Newport,  and  Mays- 
vllle. KY;  and  Cape  Girardeau.  Portes- 
que, St.  Charles,  LA,  Hannibal,  and  St. 
Louis.  MO;  (d)  from  points  in  lA  to 
points  In  OH.  Sparrows  Point  and  Bal- 
timore.   MD:    NY.    NY;    and    points 
within  30  miles  of  NY.  NY;  points  in 
that  part  of  NJ.  DE.  and  MD.  which 


are  located  within  30  miles  of  Phila- 
delphia. PA;  points  In  that  part  of  NY 
on  and  west  of  a  line  beginning  at 
Windsor  Beach,  NY;  and  extending  to 
Rochester,  NY,  then  along  US  Hwy  15 
to  Wayland.  NY.  then  along  NY  Hwy 
245  to  Dansville.  NY.  then  along  NY 
Hwy  36  to  Jet.  NY  Hwy  21.  then  along 
NY  Hwy  17  to  the  NY-PA  SUte  line, 
and  points  in  WV  and  PA.  the  lower 
peninsula  of  MI.  points  in  IL  within  40 
miles   of    Chicago,    points    In    IN    on 
north  and  east  of  a  line  beginning  at 
the  IL-IN  State  line,  and  extending 
east  along  US  Hwy  30  to  Jet.  US  Hwy 
65  then  south  along  US  Hwy  65  to  the 
INKY  State  line,  Carlton,  Covington, 
Newport,  and  Maysville.  KY,  (e)  from 
points  In  OH  to  points  in  lA,  WI  and 
points  In  IL  within  40  miles  of  Chica- 
go, (f)  from  points  in  OH  on  and  north 
of   US   Hwy   80   to   Cape   Girardeau. 
Portesque.  St.  Charles.  LA.  Hannibal, 
and  St.  Louis.  MO;  (g)  from  points  In 
IN  to  points  in  WI.  and  points  In  IL 
within  40  miles  of  Chicago,  (h)  from 
points  In  IN  on  and  north  of  US  Hwy 
30  to  Cape  Girardeau.  Fortesque.  St. 
Charles.  LA.  Hannibal,  and  St.  Louis, 
MO:   (i)   from   points   in   IN   on   and 
north  of  US  Hwy  24  to  points  in  lA.  (j) 
from    Paducah,    Henderson.    Owens- 
boro.   Louisville.   Carlton.   Covington, 
Newport,  <k  Maysville,  KY;  to  points 
in  WI  and  points  in  IL  within  40  miles 
of  Chicago,   (k)   from   Portesque.   St. 
Charles.  LA.  Hannibal,  and  St.  Louis. 
MO;   to   points   In   WI.   points   In   IL 
within  40  miles  of  Chicago,  points  in 
OH  on  and  north  of  US  Hwy  80,  Spar- 
rows Point  &  Baltimore,  MD,  NY,  NY; 
and  points  within  30  mllesof  NY,  NY; 
points  In  that  part  of  NJ,  DE,  &  MD, 
which  are  located  within  30  miles  of 
Philadelphia.  PA;  points  in  that  part 
of  NY  on  and  west  of  a  line  beginning 
at  Windsor  Beach,  NY:  and  extending 
to  Rochester.  NY,  then  along  US  Hwy 
15  to  Wayland,  NY;  then  along  NY 
Hwy  245  to  Dansville,  NY;  then  along 
NY  Hwy  36  to  Jet.  NY  Hwy  21,  then 
along  NY  Hwy  21  to  Andover,  NY.  and 
then  along  NY  Hwy  17  to  the  NY-PA 
State    line,    and    points    in    PA.    and 
points  In  WV  on  and  north  of  US  Hwy 
70.  (3)  Such  materials,  chemicals.  Sup- 
plies and  Machinery,  as  are  used  In 
the  manufacture  and  distribution  of 
Heavy   Industrial  Chemicals  (not   in- 
cluding   drugs,    medicine,    and    toilet 
preparations),  except  commodities  In 
bulk,  from  Sparrows  Point  and  Balti- 
more, MD;  NY,  NY;  &  points  within  30 
miles  of  NY.  NY;  points  In  that  part  of 
NJ.  DE.  and  MD.  which  are  located 
within  30  miles  of  Philadelphia.  PA., 
points  in  that  part  of  NY  on  and  west 
of  a  line  beginning  at  Windsor  Beach, 
NY;  and  extending  to  Rochester  NY; 
then  along  US  Hwy  15  to  Wayland, 
NY.  then  along  NY  Hwy  245  to  Dans- 
vUle.  NY  then  along  NY  Hwy  36  to 
Jet.  NY  Hwy  21.  then  along  NY  Hwy 
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21  to  Andover.  NY.  and  then  along  NY 
Hwy  17  to  the  NY-PA  State  line,  and 
points  in  WV.  PA.  OH.  IN.  WI,  lA,  the 
lower  peninsula  of  MI,  and  Paducah, 
Henderson,  Owensboro,  Louisville. 
Carlton.  Covington.  Newport,  and 
Maysville.  KY;  and  Cape  Girardeau. 
Fortesque,  St.  Charles,  LA,  Hannibal, 
and  St.  Louis,  MO;  to  points  in  IL 
within  40  miles  of  Chicago.  RE^STRIC- 
TION:  The  authority  described  In  PaH 
2  of  section  (c)  Is  restricted  to  the 
transportation  of  the  commodities  de- 
scribed therein  when  moving  from,  to, 
or  between  heavy  Industrial  chemical 
manufacturing  plants  (except  drug, 
medicine  and  toilet  preparation 
plants),  or  warehouse  or  other  facili- 
ties of  such  plants.  (Gateway  eliminat- 
ed: Jollet,  IL). 

MC  118831  (Sub-E117),  filed  May  19. 
1976.  Applicant:  CENTRAL  TRANS- 
PORT. INC..  P.O.  Box  5388.  Uwharrle 
Road.  High  Point.  NC  27263.  Repre- 
sentative: E.  Stephen  Heisley.  Suite 
805,  666  Eleventh  St.,  NW.,  Washing- 
ton, DC  20001.  Liquid  petrochemicals, 
(except  anhydrous  ammonia.  Di- 
methyl Terephthalate.  fertilizer  and 
fertilizer  material.)  in  bulk;  from 
points  In  NC,  excluding  Ashcboro,  on 
and  east  of  a  line  beginning  at  the  NC- 
SC  state  line  running  northward  on 
NC  Hwy  9  to  unnumbered  Hwy  to 
Splndale,  NC,  then  along  US  Hwy  74 
to  unnumbered  Hwy  northward  to  NC 
Hwy  226;  then  eastward  on  NC  Hwy 
226  to  unnumbered  Hwy  to  NC  Hwy  10 
near  Casar  NC,  then,  to  NC  Hwy  18; 
then,  northward  to  unnumbered  Hwy 
to  Connelly  Springs;  then  northward 
on  unnumbered  Hwy  through  Baton 
and  Whltnel  to  Lenoir;  then  over  NC 
Hwy  18  to  NC  Hwy  268  to  US  Hwy  601 
to  US  Hwy  52  to  NC-VA  State  line;  to 
points  In  MO  on  and  east  and  south  of 
a  line  beginning  at  the  lA-MO  State 
line,  extending  southwest  over  unnum- 
bered reoad  to  the  junction  of  MO 
Hwy  46  and  MO  Hwy  246.  then  along 
MO  Hwy  46  to  Jet.  MO  Hwy  113.  then 
along  MO  Hwy  113  to  Jet.  MO  Hwy 
118,  then  along  MO  Hwy  118  to  Jet  US 
Hwy  159,  then  over  US  Hwy  159  to  the 
MO-NE  state  line,  (except  points  in 
the  St.  Louis,  MO  Commercial  Zone). 
(Gateway  eliminated:  points  In  SC  and 
Charlotte.  NC). 

MC  118831  (Sub-EllS),  filed  April 
19.  1976.  Applicant:  CENTRAL 
TRANSPORT.  INC..  PO  Box  5388. 
Uwharrle  Road.  High  Point.  NC  27263. 
Representative:  E.  Stephen  Heisley. 
Suite  805,  666  Eleventh  St..  NW., 
Washington.  DC  20001.  Liquid  petro- 
chemicals, (except  anhydrous  ammo- 
nia, fertilizer  and  fertilizer  materials). 
In  bulk,  from  points  in  NC.  (except 
Asheboro)  on  and  east  of  a  line  begin- 
ning at  the  NC-SC  State  line  extend- 
ing along  NC  Hwy  150  through  Shelby 
and  Lincolnton.  NC  to  junction  I  Hwy 
77.  then  along  I  Hwy  77  to  junction 
US  Hwy  21.  then  along  US  Hwy  21  to 
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StatesvlUe.  then  along  I  Hwy  40  to 
junction  US  Hwy  601.  then  along  US 
Hwy  601  to  junction  US  Hwy  64,  then 
along  US  "Hwy  64  to  junction  US  Hwy 
29,  then  along  US  Hwy  29  through 
Lexington  and  High  Point  to  junction 
I  Hwy  85,  then  along  I  Hwy  85  to  the 
NC-VA  State  line,  to  points  In  IN. 
(Gateway  eliminated:  points  In  SC. 
and  Charlotte.  NC). 

MC  118831  (Sub-E123).  filed  April 
19.  1976.  Applicant:  CENTRAL 
TRANSPORT,  INC.,  PO  Box  5388. 
Uwharrle  Road,  High  Point,  NC  27263. 
Representative:  E.  Stephen  Heisley. 
Suite  805.  666  Eleventh  St..  NW.. 
Washington.  DC  20001.  Liquid  petro- 
chemicals, (except  anhydrous  ammo- 
nia, fertilizer  and  fertilizer  materials), 
in  bulk,  in  tank  vehicles,  from  New 
Bern,  NC  to  points  In  MO  (except  the 
St.  Louis,  MO,  contunerclal  zone);  IL 
(except  the  East  St.  Louis,  IL,  com- 
mercial zone);  WI;  MI;  IN;  KY;  TN; 
and  to  points  in  OH  on  and  west  of  a 
line  beginning  at  Belpre  extending 
along  OH  Hwy  7  to  junction  I  Hwy  77. 
then  along  I  Hwy  77  to  junction  OH 
Hwy  21.  then  along  OH  Hwy  21  to 
junction  US  Hwy  30.  then  along  US 
Hwy  30  to  junction  OH  Hwy  94.  then 
along  OH  Hwy  94  to  junction  OH  Hwy 
585.  then  along  OH  Hwy  585  to  junc- 
tion OH  Hwy  57.  then  along  OH  Hwy 
57  to  Lorain.  OH.  (Gateway  eliminat- 
ed: Charlotte.  NC,  and  points  In  SC). 

MC  118831  (Sub-E125).  filed  April 
19.  1976.  Applicant:  CENTRAL 
TRANSPORT.  INC..  P.  O.  Box  5388. 
Uwharrle  Road.  High  Point.  NC  27263. 
Representative:  E.  Stephen  Heisley, 
Suite  805,  666  Eleventh  St.,  NW.. 
Washington.  DC  20001.  Liquid  petro- 
chemicals, (except  anhydrous  ammo- 
nia, fertilizer  and  fertilizer  materials), 
in  bulk,  in  tank  vehicles,  from  San- 
ford.  NC  to  points  in  MO  (except  St. 
Louis  Commercial  Zone).  IL.  (except 
East  St.  Louis  Commercial  Zone).  WI, 
MI.  IN.  TN  and  portions  of  KY  and 
OH  described  as  follows:  1 )  to  points  In 
KY,  on  and  west  of  a  line  beginning  at 
the  KY-VA  state  line  extending  along 
US  Hwy  23  to  Jenkins,  KY:  then  along 
US  Hwy  119  to  Jet.  KY  Hwy  317  to 
Jet.  KY  Hwy  7  north  on  KY  Hwy  7  to 
Jet.  KY  Hwy  40  to  Jet.  of  US  Hwy  23 
at  Staffordville  on  US  Hwy  23  to 
Louisa,  KY  &  WV  state  line,  2)  to 
points  in  OH  on  &  west  of  a  line  begin- 
ning at  OH  &  KY  state  lines  at  US 
Hwy  62  to  Maysvllle  to  OH  Hwy  41. 
then  to  Jet.  US  Hwy  50  on  to  Jet.  OH 
Hwy  28  extending  east  on  OH  Hwy  28 
to  Chillicothe  north  on  US  Hwy  23 
then  to  Jet.  OH  Hwy  159  to  Jet.  US 
Hwy  22  to  Lancaster,  OH,  north  east 
on  US  Hwy  22  to  ZanesvlUe,  US  Hwy 
40  east  to  Cambridge,  I  Hwy  77  north 
to  Canton,  to  US  Hwy  62  east  to  Jet. 
OH  Hwy  44  north  to  Ravenna,  OH: 
then  5  east  to  Warren,  OH  to  Jet.  OH 
Hwy  11  to  Ashtabula,  OH;  then  north 
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to  Lake  Erie.  (Gateway  eliminated:  SC 
«&  Charlotte,  NC). 

MC  124174  (Sub-E66)  (Correction), 
filed  November  2,  1976,  published  in 
the  Federal  Register  issue  of  January 
10,  1979.  Applicant:  MOMSEN 
TRUCKING  COMPANY,  P.  O.  BOX 
37490,  Omaha,  NE  68137.  Representa- 
tive: Karl  E.  Momsen  (same  as  above). 
Hides,  skins,  and  pieces  thereof,  tan- 
nery products,  tannery  by-products, 
and  supplies  (except  commodities  In 
bulk.  In  tank  vehicles),  from  all  points 
in  MS,  to  points  in  TN  on  and  east  of  a 
line  from  I  Hwy  24  at  the  GA-TN 
State  line  to  Nashville,  to  US  Hwy 
3  IE,  to  TN  Hwy  25,  to  TN  Hwy  53  to 
the  TN-KY  State  line;  points  in  GA  on 
and  east  of  a  line  from  I  Hwy  24  at  the 
GA-TN  State  line  along  said  State  line 
to  US  Hwy  41  &  76.  to  US  Hwy  41,  to 
GA  Hwy  92,  to  US  Hwy  19,  to  GA  Hwy 
20,  to  I  Hwy  85;  points  In  IL  on  and 
east  of  a  line  from  US  Hwy  41  at  Chi- 
cago, to  US  Hwy  14  to  the  IL-WI  State 
line;  points  in  WI  on  and  east  of  a  line 
from  US  Hwy  14  at  the  IL-WI  State 
line  to  WI  Hwy  15  to  WI  Hwy  67,  to 
WI  Hwy  33,  to  WI  Hwy  26,  to  US  Hwy 
45,  to  US  Hwy  8,  to  WI  Hwy  47,  to  US 
Hwy  51.  to  US  Hwy  2,  to  WI  Hwy  122 
at  the  WI-Lake  Superior  border: 
points  In  VA,  KY,  WV,  MD,  NJ,  MA, 
VT.  NH,  ME,  NY,  PA,  OH,  IN,  MI,  and 
Hazelwood,  NC.  (Gateway  eliminated: 
points  of  Chicago,  IL;  Nashville,  TN; 
New  Albany,  IN;  and  St.  Louis,  MO). 

H.  G.  Homme.  Jr.. 
Secretary. 
[PR  Doc.  79-7709  Piled  3-13-79;  8:45  ami 


[7035-01 -M] 

[Notice  No.  164] 

MOTOR  CARRIER  TRANSFER  FROaEDINGS 

March  14.  1979. 
Application  filed  for  temporary  au- 
thority under  section  210a(b)  in  con- 
nection with  transfer  application 
under  section  212(b)  and  Transfer 
Rules.  49  CFR  Part  1132: 

MC-FC  78037.  By  application  filed 
March  1.  1979.  KAY  LEASE  SERV- 
ICE. INC..  443  Liberty  Road.  P.O.  Box 
EE.  Natchez.  MS  39120,  seeks  tempo- 
rary authority  to  transfer  the  operat- 
ing rights  of  J.  C.  BOWMAN  TRUCK- 
ING COMPANY,  Highway  61  North, 
P.O.  Box  824,  Natchez,  MS  39120, 
under  section  210a(b).  The  transfer  to 
KAY  LEASE  SERVICE,  INC.,  of  the 
operating  rights  of  J.  C.  BOWMAN 
TRUCKING  COMPANY,  Is  presently 
pending. 

MC-FC  78050.  By  application  filed 
February  28,  1979,  LEONARD  EX- 
PRESS. INC..  P.O.  Box  23.  13  Third 
St..  Charleroi.  PA  15022.  seeks  tempo- 
rary authority  to  transfer  the  operat- 
ing rights  of  C.  E.  LIZZA.  INC..  P.O. 
Box  308.  Llgonler.  PA  15658.  under 
section     210a(b).     The     transfer     to 
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LEONARD  EXPRESS.  INC..  of  the 
operating  rights  of  C.  E.  LIZZA.  INC.. 
is  presently  pending. 

MC-FC  78051.  By  application  filed 
March  1.  1979.  AARON  SMITH 
TRUCKING  COMPANY.  INC..  P.O. 
Bo.\  153.  Dudley.  NC  28333.  seeks  tem 
porary  authority  to  transfer  the  oper- 
ating rights  of  GEORGE  FOSTER,  an 
individual.  Kenly,  NC  27542.  under 
section  210a(b).  The  transfer  to 
AARON  SMITH  TRUCKING  COM 
PANY.  INC..  of  the  operating  rights  of 
GEORGE  FOSTER,  an  individual.  i.s 
presently  pending. 

MC-FC  78052.  By  application   filed 
February    28,    1979,    CLAVINS    EX 
PRESS.  INC..  3  Florence  Street.  Riv 
erside.  RI  02895.  seeks  temporary  au 
thority     to     transfer     the     operating 
rights  of  J.   N.   MULDOON   CO.,    133 
Oliver     Street,     Boston,     MA     02110. 
under  section  210a(b).  The  transfer  to 
CLAVIN  S  EXPRESS.  INC..  of  the  op 
crating    rights    of   J.    N.    MULEKDON 
CO..  is  presently  pending. 

By  the  Commission. 

H.  O.  Homme.  Jr.. 
Secretary. 

{KR  Doc.  79-7708  filed  3-13-79:  8:45  am) 


(7035-01-M] 

(Docket  No.  AB-10  (Sub-No.  6)1' 

WABASH  RAILROAD  COMPANY  AND  NOR- 
FOLK AND  WESTERN  RAILWAY  CO.  ABAN- 
DONMENT BETWEEN  FAIRBURY  AND  CLAY 
IN  LIVINGSTON  COUNTY,  IL 

Notic*  •<  Findingt 

Notice  is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com- 


Tliis  proceeding  is  pendiiie  tn-forf  the 
Commi.s.sioii  on  a  petition  for  Adniini.strative 
Review  on  the  grounds  thai  the  proceeding 
involves  matters  of  general  tran.sportation 
imporiance. 


NOTICES 

merce  Act  (49  U.S.C.  10903)  that  by  a 
decision    entered    on    September    27. 

1978.  and  the  decision  of  the  Commis- 
sion.  Division   2.  served  January   18. 

1979,  as  modified,  adopted  the  decision 
of  the  Administrative  Law  Judge  en- 
tered on  September  27.  1978.  which  is 
administratively  final,  stating  that, 
subject  to  the  conditions  for  the  pro- 
tection of  railway  employees  pre- 
scribed by  the  Commission  in  Oresron 
Short  Line  R.  Co.— Abandonment 
Goshen.  354  I.C.C.  584  <1978),  the 
present  and  future  public  convenience 
and  necessity  permit  abandonment  by 
the  Wabash  Railroad  Company  and 
Norfolk  and  Western  Railway  Compa- 
ny of  a  line  of  railroad  and  operation 
thereof  of  the  so-called  Streator 
Branch  extending  from  milepost  7.25 
approximately  1.65  miles  north  of 
Fair  bury.  IL  (at  or  near  Honegger)  in 
a  northerly  direction  through  Pontiac. 
IL  to  milepost  34.38  near  Clay.  IL. 
which  in  turn  is  some  2.62  miles  south 
of  Streator.  IL.  a  total  distance  of 
some  27.13  miles  all  in  Livingston 
County.  IL. 

A  certificate  of  abandonment  will 
not  be  issued  to  the  Wabash  Railroad 
Company  and  Norfolk  and  Western 
Railway  Company  based  on  the  above- 
described  finding  of  abandonment 
until  final  determination  of  the  pend- 
ing petition.  During  the  interim,  how- 
ever, the  procedures  specified  in  Sec- 
tion 10905  of  the  Act  will  otherwise  be 
followed.  Thus,  the  Commission  will 
be  in  a  pKisition  to  issue  a  certificate  of 
abandonment  on  or  before  April  13. 
1979.  unless  within  30  days  from  the 
date  of  publication,  the  Commission 
further  finds  that: 

(Da  financially  responsible  person 
(including  a  government  entity)  has 
offered  financial  assistance  (in  the 
form  of  a  rail  service  continuation 
payment),  to  enable  the  rail  ser\ice  in- 
volved to  be  continued:  and 

(2)  it  is  likely  that  such  proffered  as- 
sistance would: 
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(a)  Cover  the  difference  between  the 
revenues  which  are  attributable  to 
such  line  of  railroad  and  the  avoidable 
cost  of  providing  rail  freight  service  on 
such  line,  together  with  a  reasonable 
return  on  the  value  of  such  line,  or 

(b)  Cover  the  acquisition  cost  of  all 
or  any  portion  of  such  line  of  railroad. 

If  the  Commission  so  finds,  the  issu- 
ance of  a  certificate  of  abandonment 
will  be  postponed  for  such  reasonable 
time,  not  to  exceed  6  months,  as  is 
necessary  to  enable  such  perswn  or 
entity  to  enter  into  a  binding  agree- 
ment, with  the  carrier  seeking  such 
abandorunent.  to  provide  such  assist- 
ance or  to  purchase  such  line  and  to 
provide  for  the  continued  operation  of 
rail  services  over  such  line.  Upon  noti- 
fication to  the  Commission  of  the  ex- 
ecution of  such  an  assistance  or  acqui- 
sition and  operating  agreement,  the 
Commission  shall  postpone  the  issu- 
ance of  such  a  certificate  for  such 
period  of  time  as  such  an  agreement 
(including  any  extensions  or  modifica- 
tion) is  in  effect. 

However,  as  previously  indicated  no 
such  certificate  will  be  issued  until  the 
pending  petition  has  been  finally  re- 
solved. Information  and  procedures  re- 
garding the  financial  asistance  for 
continued  rail  service  or  the  acquisi- 
tion of  the  involved  rail  line  are  con- 
tained in  the  Notice  of  the  Commis- 
sion entitled  "Procedures  for  Pending 
Rail  Abandonment  Cases"  published 
in  the  Federal  Register  on  March  31. 
1976.  at  41  FR  13691.  as  amended  by 
publication  of  May  10.  1978.  at  43  FR 
20072.  All  interested  persons  are  ad- 
vised to  follow  the  instructions  con- 
tained therein  as  well  as  the  instruc- 
tions contained  in  the  above-refer- 
enced decision. 

H.  G.  Homme.  Jr.. 
Secretary 

(FR  Doc.  79-7706  FlU-d  3-13-79;  8:45  am) 
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(M-200.Amdt.  3:  Mar.  8.  1979] 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  deletion  of  item  from  the 
March  8,  1979,  Meeting  agenda. 

TIME  AND  DATE:  10  a.m.,  March  8. 
1979. 

PLACE:  Room  1027  (1011-Closed), 
1825  Connecticut  Avenue,  NW..  Wash- 
ington. D.C.  20428. 

SUBJECT: 

2.  Docket  32090.  Mark  Kodish  v.  United 
Air  Lines,  Inc.  The  third-party  complainant 
has  requested  review  of  BCP's  dismissal  of 
third-party  complaint  alleging  discriminato- 
ry refusal  to  hire  as  a  pilot,  on  grounds  of 
age  (Memo  8551.0GC). 

STATUS:  Open  (Items  14  and  15 
closed). 

PERSON  TO  CONTACrr: 

Phyllis   T.    Kaylor.    the   Secretary, 
(202) 673-5068. 

SUPPLEMENTARY  INFORMATION: 
Item  2  is  being  deleted  from  the 
March  8,  1979  calendar  in  order  that 
additional  legal  research  can  be  done, 
including  the  examination  of  a  recent 
Federal  District  Court  case  addressing 
the  legal  issues  involved  in  this  item. 
Accordingly,  the  following  Members 
have  voted  that  agency  business  re- 
quires the  deletion  of  Item  2  from  the 
March  8.  1979  agenda  and  that  no  ear- 
lier announcement  of  this  deletion  was 
possible: 

Chairman.  Mar\in  S.  Cohen 
Memt)er.  Elizabeth  E.  Bailey 


Member.  Gloria  Schaffer. 
Member  Richard  J.  O'Melia  was  not  pres- 
ent. 

(S-489-79  Piled  3-12-79;  10:54  am] 


[6320-01 -M] 

2 

[M-203;  Mar.  8.  1979] 

CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  10  a.m..  March  15, 
1979. 

PLACE:  Room  1027.  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 

SUBJECT: 

1.  Ratification  of  items  adopted  by  nota- 
tion. 

2.  H.R.  349— Amendments  to  the  Privacy 
Act  of  1979  (Memo  8576.  OGC). 

3.  Docket  29044:  Part  252  of  the  Board's 
Economic  Regulations— Notice  of  Proposed 
Rulemaking  on  smoking  aboard  aircraft. 
(OGC). 

4.  Dockets  33112  and  33283:  Texas  Inter- 
national-National Acquisition  Case  and 
Pan  American- National  Acquisition  Case. 
National  Airlines  application  to  take  the 
testimony  of  Dr.  Robert  H.  Prank  (CXJC). 

5.  Policy  Statement  on  Price  Discrimina- 
tion (OGC.  BPDA.  OEA.  BCP). 

'6.  E>ocket  26368.  et  aL:  (Eastern  Air  Lines, 
Inc.,  Enforcement  Proceeding),  motion  of 
Action  on  Smoking  and  Health  to  lift  stay 
of  review  proceedings  on  initial  decision  ap- 
proving settlement  of  alleged  "no-smoking" 
regulation  violations  (Memo  7357-B,  OGC). 

7.  Docket  32942:  (.Third-Party  Complaint 
of  Delta  Air  Lines,  Inc.  against  Braniff  Air- 
ways, Inc.),  Delta's  petition  for  review  of 
BCP's  dismissal  of  complaint  alleging  that 
Braniff  advertised  and  accepted  reserva- 
tions for  Dallas/Fort  Worth-Las  Vegas 
flights  before  receiving  Board  authority  for 
the  Route  (Memo  8577.  OGC). 

8.  Docket  28115:  Midwest-Atlanta  Nonstop 
Service  Investigation— Dr&ft  order  (Memo 
8084-B.  OGC). 

9.  Dockets  33607.  33914.  and  33996:  Con- 
tinental's Application  for  Albuquerque-Los 
Angeles/Ontario/Burbank.  Las  Vegas  and 
Salt  Lake  City  and  l>etween  Salt  Lake  City 
and  San  Antonio  Nonstop  Authority,  and 
Motion  to  Consolidate;  American's  Applica- 
tion for  Albuquerque-Las  Vegas  Nonstop 
Authority,  and  Motion  to  Consolidate; 
Ozark's  Application  for  Albuquerque-Los 
Angeles/Ontario/Burbank.  Las  Vegas  and 
Salt  Lake  City  Non.stop  Authority,  and 
Motion  to  Consolidate.  (Memo  8412-B, 
BPDA). 

10.  Dockets  33115.  33298.  33315.  33524. 
33562.  33581.  33671.  33674.  33876.  34019. 
34570.  and  34067:  Applications  for  various 
Salt  Lake  City  markets  (Memo  8412-C. 
BPDA.  OGC.  BLJ). 

11.  Docket  34537:  Continental's  Applica- 
tion for  Lubt>ock-Austin,  Denver,  Houston 


and     Austin-Denver     nonstop     authority 
(Memo  8581,  BPDA.  OGC.  BLJ). 

12.  Dockets  33377.  33256.  33531.  33584. 
33643.  and  33706:  Applications  of  TWA. 
American,  Northwest,  Southern,  and  West- 
em  for  St.  Louis-Orlando-Ft.  Lauderdale/ 
Miami  authority,  and  Ozark  for  St.  Louis- 
Tampa-Orlando  authority  (Memo  8567, 
BPDA,  OGC,  BLJ). 

13.  Dockets  33350,  32720,  32964,  33438.  and 
34686:  Applications  of  Northwest,  Eastern. 
Western,  Southern  and  Ozark,  respectively, 
requesting  Atlanta-San  Pranclsco/Oakland/ 
San  Jose  authority  (Memo  8437-B,  BPDA). 

14.  Docket  33073,  Air  Midwest's  certificate 
amendment  application  to  provide  service  to 
various  points  in  New  Mexico,  Texas  and 
Kansas  and  petition  for  reconsideration  of 
Order  78-12-151  (Memo  835 1-E.  BPDA. 
OCCR). 

15.  Docket  34321:  Piedmont's  request  for 
an  exemption  to  operate  three  one-stop 
round  trips  in  the  Nashville-Washington 
market  (BPDA). 

16.  Docket  34499:  North  Central's  Petition 
for  review  of  staff  action  denying  its  appli- 
cation for  Chicago-Pt.  Lauderdale  exemp- 
tion (BPDA). 

17.  Dockets  33306.  33560.  33994.  33665. 
33366.  34012.  33527.  32291.  33541.  33600.  and 
33633:  Dallas/Ft.  Worth-Los  Angeles  Show- 
Cause  Proceeding;  Braniff.  Northwest. 
Ozark  and  Western  have  applied  for  Dallas/ 
Ft.  Worth-Los  Angeles  authority.  Continen- 
tal has  applied  for  removal  of  a  restriction 
which  prevents  it  from  serving  Hawaii  on 
Dallas/Ft.  Worth-Los  Angeles  flights.  TXI 
requests  removal  of  a  one-stop  restriction  in 
the  Dallas-Los  Angeles  market.  Western  re- 
quests consolidation  of  its  and  Frontier's  ap- 
plications for  Denver-Los  Angeles  authority 
into  the  present  action  (Memo  8582.  BPDA. 
OGC.  BLJ). 

18.  Docket  34336:  Application  of  Air  New 
England  to  add  Intermediate  point  Provi- 
dence. RI.  to  Route  172  (Memo  8579.  BPDA. 
OGC,  BLJ). 

19.  Docket  33862:  Texas  International's 
on-segment  Subpart  M  application  for  non- 
stop Dallas/Ft.  Worth-Lubbock  authority 
(BPDA). 

20.  Docket  34555:  Braniff's  petition  for 
review  of  Order  79-2-8  (Memo  8568,  BPDA). 

21.  Dockets  28874.  33328.  33324.  33325. 
33326.  33327,  33328.  33329.  33330.  33331. 
33332.  33333.  and  33334:  American  Airlines 
route  realignment  and  Amendments  to  cer- 
tificates of  other  carriers  to  grant  unres- 
tricted authority  in  certain  minor  markets 
(Memo  8146- A.  BPDA). 

22.  Docket  34556:  Piedmont's  notice  of 
intent  to  suspend  all  services  at  London- 
Corbin.  Kentucky  (Memo  8573.  BPDA. 
OCCR). 

23.  Dockets  34416  and  34461:  Piedmont's 
notice  of  intent  to  suspend  ser\ice  at  Co- 
lumbus. Ohio,  and  the  portion  of  dealing 
with  Piedmont's  401(J)(2)  notice  to  suspend 
single-plane  service  in  several  Columbus 
markets  (Memo  8574.  BPDA  OCCR). 
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24.  Docket  34751:  Piedmont's  notice  of 
Intent  to  suspend  all  senice  at  Danville.  Vir- 
ginia (Memo  8575.  BPDA.  OCCR). 

25.  DockeU  26174.  34348,  34715.  and  34768: 
Eastern  Air  Unes  and  Allegheny  Airlines 
notices  of  intent  to  sinpend  service  at  New 
Haven.  CT:  Allegheny's  notice  of  intent  to 
suspend  service  at  Bridgeport,  CT:  Alleghe- 
ny's request  for  exemption  from  section 
401(j)(BPDA,  OCCR). 

26.  Docket  34404:  Nationals  notice  of 
intent  to  suspend  service  at  Daytona  Beach. 
Florida,  under  section  401(jKl)  (BPDA. 
OCCR  ^ 

27.  Docket  32020:  Trans-Pacific  Trading 
Co..  Ltd.  (Canada)  d.b.a.  Trans-Pacific  Air 
Courier  Inc.  for  indirect  foreign  air  carrier 
permit  (BIA,  OGO. 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor.    the    Secretary. 
(202)673-5068. 

tS-490-79  Filed  3-12-79;  10:54  am) 
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[M-200.  Amdt.  3:  Mar.  8.  1979) 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  deletion  of  Item  from  the 
March  8.  1979.  meeting  agenda. 

TIME  AND  DATE:  10  a.m  .  March  8. 
1979 

PLACE:  Room  1027  (lOU-Closcd), 
1825  Connecticut  Avenue  NW..  Wash- 
ington. DC.  20428. 

SUBJECT: 

2.  Docket  32090:  Mark  Kodish  v  United 
Air  Lines.  Inc.  The  third-party  complainant 
ha-s  reque.sted  review  of  BCPs  dismUsal  of 
third  party  complaint  alleging  di^icriminaio 
ry  r«fu.sal  to  hire  as  a  pUol.  on  grounds  of 
aKe  <Momo  8551.CXJC). 

STATUS:  Open  (Items  14  and  I.t 
closed' 

PERSON  TO  CONTACT: 

Phyllis   T.    Kaylor.    the    Secretary. 
(202)673-5068. 

SUPPLEMENTARY  INFORMATION: 
Item  2  i.<=  being  deleted  from  the 
March  8.  1979  calendar  in  order  that 
additional  legal  research  can  be  done, 
including  the  examination  of  a  recent 
Federal  Di-strict  Court  case  addressing 
the  legal  issues  involved  in  thi.s  item. 
Accordingly,  the  following  Members 
have  voted  that  agency  business  re- 
quires the  deletion  of  Item  2  from  the 
March  8,  1979  agenda  and  that  no  ear- 
lier announcement  of  thus  deletion  wa.s 
possible: 

Chairman.  Marvin  S.  Cohen 
M«mt)er.  Elivabt  ih  E.  Bailey 
M»  mh(  r.  Gloria  Schaffer 
Memlx-r  Richard  J.  O'Melia  wa.s  not  pres- 
ent. 

US  500-79  Filed  3-12-79.  351  pml 
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tM-200.  Amdt.  4:  Mar.  9.  1979J 

CIVIL  AERONAUTICS  BOARD. 

Notice   of  addition  of  item   to   the 
March  8.  1979.  meeting  agenda. 

TIME  AND  DATE:  9:55  a.m.  (Jamai 
ca).  2:45  p.m.  (Peru),  March  8.  1979. 

PLACE:  Room  1011.  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT: 

A.  Bilateral  Aviation  Matters  with  Jamai- 
ca. 
16.  Bilateral  Aviation  Matters  with  Peru. 

STATUS:  Closed. 

PERSON  TO  CONTACT 

Phyllis    T.    Kaylor.    the    Secretary 
(202)673-5068. 

SUPPLEMENTARY  INFORMATION; 
Board  guidance  and  decision  on  avi- 
ation matters  to  be  discussed  March  8. 
1979  with  Jamaica  and  Peruvian  Gov- 
ernment authorities  in  Washington, 
requires  a  meeting.  Public  disclosure, 
particularly  to  foreign  governments,  of 
opinions,  evaluations  and  strategies  in 
the  discussions  could  seriously  com- 
promise the  ability  of  the  United 
States  Delesations  to  achieve  agree- 
ments which  would  be  in  the  best  in 
lercsts  of  the  United  States.  Accord- 
ingly, agency  business  requires  that 
these  discussions  would  involve  mat- 
ters the  premature  disclosure  of  which 
would  be  likely  to  significantly  frus- 
trate implementation  of  proposed 
agency  action  within  the  meaning  of 
the  exemption  provided  under  5  U.S.C. 
552<9HB)  and  14  CFR  section  310b.5 
(9  KB)  and  thai  any  such  meeting 
should  therefore  be  closed: 

.  Chairman.  Marvin  S.  Cohen 
Mt  mlHT.  Richard  J.  O'Melia 
Mrmber.  Elizabeth  E.  Bailey 
Membvr.  Gloria  Schaffer 

Persons  ExrECTED  to  Attend 

B<iard  Mcmt)er5.— Chairman.  Marvin  s. 
Colun;  Member.  Richard  J.  O  Melia; 
Member.  Elizatt  ih  E.  Bailey;  and 
M-?mbcr.  Gloria  5?chaffer. 

A.s.sistant.s  to  Board  Memtx-rs.  — Mr.  Da\id 
M.  Kirstein.  Mr.  Elia.s  Rodriguez,  and  Mr. 
Stephon  H.  Larhter. 

Acfins  Managing  Director. -Mr.  Sanford 
RoJenr. 

Executive  .\ssi.stant  to  the  Managinc  Dir«c 
tor  -  Mr.  John  R.  Hancock. 

Burenu  of  International  Affairs.  -Mr. 
Dor.ald  A.  Farm«r.  Jr..  Mr.  Ro.sario  J  Sri 
bilia.  M.S.  SanrJra  W.  Gerson.  Mr.  Francis 
S.  Murphy.  Mr.  Donald  L.  Litton.  M.s. 
Mary  I.  Petl.  Mr.  James  S.  Homeman.  Mr 
Ivars  V.  Mclliips,  Mr.  Richard  M.  Lough 
lin.  Mr.  Wlllard  L.  Denaory,  and  Mr.  Rich- 
ard Stair. 

Office  of  the  General  Counsel.- Mr.  Philip 
J.  B-ikes.  Jr..  Mr.  Gary  J.  Edles.  Mr.  Peter 


B.  Schwarzkopf,  Mr.  Michael  Schapf.  and 

Ms.  Carol  Light. 
Bureau  of  Pricing  and  Domestic  Aviation.— 

Mr.   Michael   E.   Levine.   Ms.   Barbara  A. 

Clark.  Mr.  James  L.  Deegan.  Mr.  Herbert 

P.  Aswan,  and  Mr.  Douglas  V.  Leister. 
Office  of  Economic  Analysis.— Mr.   Robert 

Frank  and  Mr.  Richard  Klem. 
Bureau      of      Consumer      Protection.— Mr. 

Reul>en  Rol)ertson  and  Mr.  John  Golden. 
Office  of  the  SecreUry.-Mrs.   Phyllis  T. 

Kaylor  and  Ms.  Linda  Senese. 

General  Counsel  CER-nncATiON 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552(9)(B)  and  14  CFR  310b.5  (9)(B) 
and  that  the  meeting  may  be  closed  to 
public  observation. 

Gary  J.  Edi.es. 
Deputy  General  Counsel 
(S-501-79  Piled  3-12-79;  3:51  pml 
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IM-204:Mar..9.  1979) 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  closure  and  short  notice  of 
March  9.  1979.  meeting. 

TIME  AND  DATE:  9:30  a.m.,  March  9. 
1979. 

PLACE:  Room  1011,  1825  Connecticut 
Avenue  NW.,  Washington,  DC.  20428. 

SUBJECT: 

Bilateral  Aviation  Matters  with  Peru. 

STATUS:  Closed. 

PERSON  TO  CONTACT 

Phyllis    T.    Kaylor.    the    Secretary. 
(202) 673-5068. 

SUPPLEMENTARY  INFORMATION: 
To  brief  the  Board  on  the  develop- 
ments in  the  U.S.-Peruvian  negotia- 
tions and  to  secure  their  guidance  re- 
quires a  Board  meeting.  Public  disclo-_ 
sures.  particularly  to  foreign  govern-" 
ments.  of  opinions,  evaluations,  and 
strategies  in  the  dLscussions  could  seri- 
ously compromise  the  ability  of  the 
United  States  Delegation  to  achieve  an 
agreement  which  would  be  in  the  best 
interests  of  the  United  States.  Accord- 
ingly, the  staff  l)elieves  that  the  meet- 
ing on  this  subject  would  involve  mat- 
ters In  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fru.strate  implementation  of  prop>o.sed 
agency  action  within  the  meaning  of 
the  exemption  provided  under  5  U.S.C. 
552(9)(B)  and  14  CP'R  section 
310b.5(9)(B)  and  that  any  such  meet- 
ing should  therefore  be  clo.sed: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member  Schaffer  was  not  present. 


Pebsons  Expected  To  Attemd 

Board     Members.— Chairman.     Marvin     S. 

Cohen;  Memt)er.  Richard  J.  O  Melia;  and 

Member.  Elizabeth  E.  Bailey. 
Assistants  to  Board  Members.— Mr.  David 

M.  Kirstein. 
Acting    Managing    Director.— Mr.    Sanford 

Rederer. 
Executive  Assistant  to  Managing  Director.— 

Mr.  John  Hancock. 
Bureau      of      International      Affairs.— Mr. 

Donald    A.   Parmer   Jr..    Mr.    Francis   S. 

Murphy.  Ms.  Carolyn  Coldren.  and  Mr. 

David  Levitt. 
Office  of  the  General  Counsel.— Ms.  Carol 

Light  and  Mr.  Peter  B.  Schwarzkopf. 
Bureau  of  Pricing  and  Domestic  Aviation — 

Mr.    Michael    Levine    and    Ms.    Barbara 

Clark. 
Bureau     of     Consumer     Protection.— Mr. 

Reuben  Robertson  and  Ms.  Patricia  Ken- 
nedy. 
Office  of   the  SecreUry.— Mrs.   Phyllis  T. 

Kaylor.  Ms.  Linda  Senese.  and  Ms.  Louise 

Patrick. 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552(9)(B)  and  14  CFR  310b.5(9)(B)  and 
that  the  meeting  may  be  closed  to 
public  observation.  » 

Gary  J.  Edles, 
Deputy  General  Counsel 
(S-502-79  Filed  3-12-79;  3:51  pm) 
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tM-202,  Amdt.  1;  Mar.  9.  19791 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  addition  of  items  to  the 
March  12.  1979,  meeting  agenda. 

TIME  AND  4DATE:  9:30  a.m.,  March 
12.  1979. 

PLACE:  Room  1011,  1825  Connecticut 
Avenue,  NW.,  Washington,  DC.  20428. 

SUBJECT: 

3.  For  Information  Memorandum  on 
Japan,  dated  March  8.  1979  with  attach- 
ments (Confidential).  Docket  32660.  lATA 
Agreements  proposing  a  15  percent  discount 
on  round  trip  normal  fares  from  Japan  to 
the  Western  Hemisphere;  and  a  new  U.S.- 
Japan fare  structure. 

4.  Docket  28213:  Application  of  Seven  Jap- 
anese Air  Freight  Forwarders  (OEA.  BIA. 
OGO. 

STATUS:  Closed. 

PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor,    the    Secretary. 
(202)673-5068. 

SUPPLEMENTARY  INFORMATION: 
The  Embassy  of  Japan  on  March  7  re- 
quested prompt  Board  action  on  the 
pending  lATA  Agreement  which 
would  reduce  Japan-Originating  fares 
to  the  United  SUtes  by  15  percent. 
The  Department  of  State  has  request- 


SUNSMNE  ACT  MOTINGS 

ed  that  the  Board  consider  the  LATA 
proposal  expeditiously.  Accordingly, 
the  following  Members  have  voted 
that  agency  business  requires  that  the 
Board  meet  on  this  item  on  less  than 
seven  days'  notice  and  that  no  earlier 
announcement  of  the  meeting  was  pos- 
sible: 

Chairman.  Marvin  S.  Cohen 
Memt)er.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

There  is  presently  pending  an  lATA 
Agreement  to  reduce  fares  from  Japan 
to  the  United  States  by  15  percent  be- 
cause of  currency  changes.  The  United 
States  carrier^  have  proposed  new 
lower  fares  which,  although  accepted 
by  the  Board,  have  not  been  approved 
by  Japan.  In  view  of  the  nature  of  our 
aviation  negotiations  with  Japan  and 
the  impact  that  lower  fares  will  have 
on  other  United  States-Japan  aviation 
issues,  we  recommend  that  the  meet- 
ing be  closed.  Premature  public  disclo- 
sure of  options,  plans  and  opinions  of 
the  Board  could  seriously  compromise 
the  United  States  ability  to  successful- 
ly resolve  this  issue  in  the  best  inter- 
ests of  the  United  States.  Accordingly, 
the  following  Members  have  voted 
that  public  observation  of  this  meet- 
ing would  involve  matters  the  prema- 
ture disclosure  of  which  would  be 
likely  to  significantly  frustrate  imple- 
mentation of  proposed  agency  action 
within  the  meaning  of  exemption  pro- 
vided under  5  U.S.C.  552b(c)(9)(B)  and 
14  CFR  Section  310b.5(9)(B)  and  that 
the  meeting  will  be  closed: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member.  Gloria  Schaffer 

Because  the  Board  is  scheduling  a 
closed  meeting  to  discuss  U.S.-Japa- 
nese  negotiations  and  the  internation- 
al negotiations  aspects  of  this  item  (4) 
are  related  to  the  other  issues,  the  fol- 
lowing Members  have  voted  that 
agency  biisiness  requires  that  the 
Board  meet  on  this  item  on  less  than 
seven  days'  notice  and  that  no  earlier 
aruiouncement  of  the  meeting  was  pos- 
sible: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 

Premature  public  disclosure  of  the 
optiotis,  plans  and  opinions  of  the 
Board  could  seriously  compromise  the 
United  States  ability  to  successfully 
resolve  this  issue  in  the  bes',  interests 
of  the  United  States.  Accordingly,  the 
following  Members  have  voted  that 
public  observation  of  this  meeting 
would  involve  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation 
of  proposed  agency  action  within  the 
meaning  of  the  exemption  pro\'ided 
under  5  U.S.C.  552b(c>(9)(B)  and   14 
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CFR  Section  310b.5<9KB)  and  that  the 
meeting  will  be  closed: 

Chairman.  Marvin  S.  Cohen 
Member  Richard  J.  O'Melia 
Member,  EUizabeth  E.  Bailey 
Member  Gloria  Schaffer  was  not  present. 

Persons  Expected  To  Attend 

Board  Members.— Chairman.  Marvin  S. 
Cohen;  Member.  Richard  J.  O'Melia; 
Member,  Elizabeth  E.  Bailey;  and 
Member.  Gloria  Schaffer. 

Assistants  to  Board  Members.— Mr.  David 
M.  Kirstein.  Mr.  Elias  Rodriguez,  and  Mr. 
Stephen  H.  Lachter. 

Acting  Managing  Director.— Mr.  Sanford 
Rederer. 

Executive  Assistant  to  the  Managing  Direc- 
tor.—Mr.  John  R.  Hancock. 

Bureau  of  International  Affairs.— Mr. 
Donald  A.  Parmer.  Jr..  Mr.  Rosario  J.  Sci- 
bilia.  Ms.  Sandra  W.  Gerson.  Mr.  Francis 
S.  Murphy.  Mr.  Donald  L.  Litton.  Ms. 
Mary  I.  Pett.  Mr.  James  S.  Horneman.  Mr. 
Ivars  V.  Mellups.  Mr.  Richard  M.  Lough- 
lin.  Mr.  Willard  L.  Demory,  and  Mr.  Rich- 
ard Stair. 

Office  of  the  General  Counsel —Mr.  Philip 
J.  Bakes.  Jr..  Mr.  Gary  J.  Edles.  Mr.  Peter 
B.  Schwarzkopf.  Mr.  Michael  Scbopf.  and 
Ms.  Carol  Light. 

Bureau  of  Pricing  and  Domestic  Aviation.— 
Mr.  Michael  E.  Irvine.  Ms.  Barbara  A. 
Clark,  Mr.  James  L.  Deegan,  Mr.  Herbert 
P.  Aswall.  and  Mr.  Douglas  V.  Leister. 

Office  of  Ek»nomic  Analysis.— Mr.  Robert 
Frank  and  Mr.  Richard  Klem. 

Bureau  of  Consumer  Protection.— Mr. 
Reuben  Robertson  and  Mr.  John  Golden. 

Office  of  the  Secretary.— Mrs.  Phyllis  T. 
Kaylor  and  Ms.  Linda  Senese. 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552b(c)(9)(B)  and  14  CFR  310b.5(9)(B) 
and  that  the  meeting  may  be  closed  to 
public  observation. 

Gary  J.  EIdles, 
Deputy  General  Counsel 
[S-503-79  Piled  3-12-79;  3:51  pml 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

TIME  AND  DATE:  9:30  a.m..  Thurs- 
day, March  15.  1979. 

PLACE:  Room  856,  1919  M  Street 
NW.,  Washington,  D.C. 

STATUS:  Closed  Commission  meeting 
following  open  meeting  which  is 
scheduled  to  commence  at  9:30  a.m. 

MATTERS  TO  BE  CONSIDERED: 

Agenda,  Item  No.,  and  Subject 

Hearing— 1— Appeal  of  an  interlocutory 
order  denying  a  protective  order  in  the 
Joplin.  Missouri/Pittaburg.  Kansas  TV  re- 
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newal  proceeding  (BC  Docket  Nos.  78-81, 
78-82  and  78-83). 
Complaints  and  compliance— 1— Inquiry 
into  the  operation  of  television  station 
KBSA.  Guasti.  California,  licensed  to 
Broadcasting  Service  of  America.  Inc;  Ap- 
plication for  the  voluntary  assignment  of 
license  of  TV  Station  KBSA.  from  Broad- 
casting Service  of  America,  Inc.  to  Metro- 
politan Broadcasting  Company  (BALCT- 
647);  and  Application  for  renewal  of  li- 
cense of  Station  KBSA(TV),  Guasti.  Cali- 
fornia. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
the  FCC  Public  Affairs  Office,  tele- 
phone number  (202)  632-7260. 

Issued:  March  9,  1979. 

[S-492-79  Piled  3-12-79:  1:13  pm) 
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FEDERAL  COMMUNICATIONS 

COMMISSION. 

TIME  AND  DATE:  9:30  a.m..  Thurs- 
day, March  15.  1979. 

PLACE:    Room    856.    1919    M    Street 
NW.,  Washington,  D.C. 

STATUS:  Open  Commission  meeting. 

MATTERS  TO  BE  CONSIDERED: 

Agenda.  Item  No.,  and  Subject 

General— 1— Establishment  of  a  Joint  Tacti- 
cal Information  Distribution  System  in 
the  aeronautical  radionavigation  band 
(RM-3095.  GEN  Docket  No.  78-231). 

General— 2— Appeal  of  staff  ruling  which 
partially  denied  the  Freedom  of  Informa- 
tion Act  request  filed  by  the  Council  on 
Children.  Media,  and  Merchandising  for 
inspection  of  certain  documents  relating 
to  children  and  television. 

General— 3— Application  for  Review  of 
Common  Carrier  Bureau  ruling  granting 
and  denying  in  part  the  Freedom  of  Infor- 
mation Act  request  filed  by  the  Ad  Hoc 
Telecommunications  Users  Committee  for 
inspection  of  intra-agency  memoranda. 

General— 4— Application  for  Review  of 
Broadcast  Bureau  ruling  denying  in  part 
the  Freedom  of  Information  Act  request 
filed  by  the  New  Jersey  Coalition  for  Fair 
Broadcasting  for  Inspection  of  Intra- 
Agency  Memoranda. 

General— 5— Contractor's  Report  on  Evalua- 
tion of  Operation  of  Pre-Designation  Pro- 
cedures in  Processing  of  Broadcast  Appli- 
cations. 

Private  Radio  Services— 1— Amendment  of 
Parts  83  and  91  to  aid  pollution  preven- 
tion, to  broaden  permissible  communica- 
tions aboard  vessels  involved  In  large  oil 
transfer  operations,  <SS  Docket  No.  78- 
324). 

General— 2— Petition  for  reconsideration  of 
action  taken  in  Docket  No.  21318  relative 
to  the  extension  of  permissible  directional 
antenna  height  as  contained  in  C.B.  Rule 
18. 

General— 3— Petition  for  Reconsideration  In 
Docket  21033  concerning  the  use  by  Ama- 
teur Television  repeater  stations  of  fre- 
quencies 431-433  MHz. 


SUNSHINE  Aa  MEETINGS 

General— 4— Amendment  of  Part  83  to  Im- 
plement an  Inter-Governmental  Maritime 
Consultative  Organization's  Resolution 
pertaining  to  the  Safety  of  Life  at  Sea 
Convention,  and  Petition  for  the  Contin- 
ued use  of  A3  emission  In  the  Maritime 
Services. 

Common  Carrier— I— Application  by  AT&T 
for  authority  to  purchase  IRU  interests  in 
the  SAT-1  submarine  telephone  cable 
system. 

Common  Carrier— 2— Petition  for  Declara- 
tory Rulings  re  Interconnection  with  pri- 
vate interstate  communications  systems. 

Cable  Television— 1— Petition  for  waiver 
filed  by  Warner  Cable  Corporation,  opera- 
tor of  a  technically  integrated  cable  televi- 
sion system  serving  seven  communities,  in- 
cluding Chelsea  and  Melrose,  Massachu- 
setts. 

Assignment  and  Transfer— 1— Application 
for  assignment  of  license  of  station 
KMUV-TV  from  Channel  31.  Inc..  Debtor- 
in-possession  to  Sacramento  Television. 
Inc.  (BALCT-691). 

Renewal— 1— Petition  to  deny  application  of 
Malrlte  of  New  'York.  Inc.  for  renewal  of 
license  of  Station  WEZO(FM).  Rochester, 
New  York,  filed  by  Metro-Act  of  Roches- 
ter, Inc. 

Aural— 1— Petition  for  Review  filed  by  Mid- 
land Broadcasters.  Inc..  Station  KSWT, 
Topeka,  Kansas  directed  against  the 
Bureau  action  which  dismissed  an  infor- 
mal objection  to  the  license  application 
for  FM  Station  KTPK,  Topeka.  Kansas. 

Television— 1 -Application  (BPET-564)  of 
Arkansas  ETV  Commission  for  CP  for  new 
non-commercial  educational  TV  station  on 
Channel  *6,  Mountain  View,  Arkansas,  et 
al. 

Broadcast— 1— Petition  for  rule  making 
(RM-2830)  filed  by  the  National  Associ- 
ation of  Broadcasters,  to  permit  rebroad- 
cast  of  CB  and  amateur  transmissions  of 
emergency  information. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
the  FCC  Public  Affairs  Office,  tele- 
phone number  (202)  632-7260. 

Issued:  March  9.  1979. 

[S-493-79  Filed  3-12-79;  1:13  pm] 
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FEDERAL    DEPOSIT     INSURANCE 
CORPORATION. 

Pursuant  to  the  provisions  of  subsec- 
tion (e)(2)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552(e)(2)). 
notice  is  hereby  given  that  at  5:00  p.m. 
on  Thursday.  March  8.  1979.  the 
Board  of  Directors  of  the  Federal  De- 
posit Insurance  Corporation  met  in 
closed  session,  by  telephone  confer- 
ence call,  to  adopt  a  resolution  amend- 
ing Part  329  of  the  Corporation's  rules 
and  regulations,  entitled  "Interest  on 
Deposits."  to  (1)  prohibit  insured 
State  nonmember  banks  from  com- 
pounding interest  on  money  market 
certificates  of  deposit,  and  (2)  elimi- 
nate the  interest-rate  differential 
available    to    mutual    savings    banks 


when    Treasury    bill    discount    rates 
reach  9  percent. 

In  calling  the  meeting,  the  Board  de- 
termined, on  motion  of  Chairman 
Irvine  H.  Sprague,  seconded  by  Direc- 
tor William  M.  Isaac  (Appointive),  con- 
curred in  by  Mr.  Lewis  G.  Odom,  Jr., 
acting  in  the  place  an  stead  of  Direc- 
tor John  G.  Heimann  (Comptroller  of 
the  Currency),  that— 

(A)  Corporation  business  required  its 
adoption  of  the  resolution  on  less  than 
seven  days'  notice  to  the  public,  in 
support  of  general  governmental  poli- 
cies to  restrain  inflation  and  in  order 
to  coordinate  its  action  with  similar 
action  taken  by  the  Board  of  Gover- 
nors of  the  Federal  Reserve  System, 
the  Federal  Home  Loan  Bank  Board, 
and  the  National  Credit  Union  Admin- 
istration: 

(B)  that  no  earlier  notice  of  the 
meeting  was  practicable: 

(C)  that  the  public  interest  did  not 
require  consideration  of  the  matter  in 
a  meeting  open  to  public  observation: 
and 

(D)  that  the  matter  was  eligible  for 
consideration  in  a  meeting  closed  to 
public  observation  by  authority  of  sub- 
section (c)(9)(A)(i)  of  the  "Govern- 
ment in  the  Sunshine  Act"  (5  U.S.C. 
552b(c)(9)(A)(i)),  since  public  discus- 
sion would  have  been  likely  to  "dis- 
close information  the  premature  dis- 
closure of  which  would  •  •  •  in  the 
case  of  an  agency  which  regulates  cur- 
rencies, securities,  commodities,  or  fi- 
nancial institutions,  [have  been]  likely 
to  •  •  •  lead  to  significant  financial 
speculation  in  •  •  *  securities." 

Dated:  March  9.  1979. 

Federal  Deposit  Insurance 

Corporation. 
HoYLE  L.  Robinson, 
Acting  Executive  Secretary. 
tS-488-79  Filed  3-12-79;  3:27  pmj 
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FEDERAL  MARITIME  COMMIS- 
SION. 

"FEDERAL  REGISTER'  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
March  9.  1979,  44  FR  13124. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  MEETING:  10. 
a.m..  March  14.  1979. 

CHANGE  IN  THE  MEETING:  Addi- 
tion of  the  following  item  to  the  open 
session: 

5.  Special  permission  application  of 
Matson  Navigation  Company  to  advance  ef- 
fective date  of  proposed  bunker  surcharge. 

[S-497-79  Piled  3-12-79;  3:27  pm) 
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FEDERAL  MARITIME  COMMIS- 
SION. 

TIME  AND  DATE:  10  a.m..  March  20. 
1979. 

PLACE:  Room  12126.  1100  L  Street 
NW..  Washington.  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  open  to  the  public: 

1.  Report  of  the  Secretary  on  Notation 
Items  disposed  of  during  February.  1979. 

2.  Report  of  the  Secretary  on  times  short 
encd  for  submitting  comments  on  section  15 
agreements  pursuant  to  delegated  authority 
during  February.  1979. 

3.  Report  of  the  Secretary  on  Applications 
for  Admission  to  Practice  approved  during 
February.  1979,  pursuant  to  delegated  au- 
thority. 

4.  Assignment  of  Informal  Dockets  by  the 
Secretary  during  February.  1979. 

5.  Neutral  Body  Policing  of  Independent 
Liner  Operators  in  the  United  States  For- 
eign Commerce:  Advance  Notice  of  Pro- 
po.sed  Rulemaking. 

6.  Agreement  No.  10332:  Consideration  of 
petition  for  limited  reconsideration. 

7.  Status  Report  on  activities  of  Office  of 
Freight  Forwarders. 

Portions  closed  to  the  public: 

1.  Docket  No.  77-7:  Agreement  Nos.  9929- 
2.  9929-3.  and  9929-4  (Modifications  to  the 
Combi  Line  Joint  Ser\ice  Agreement)  and 
Apreement  Nos.  10266  and  10266-1  (Joint 
Marketing  Agreement  Between  Interconti- 
nental Transport.  B.V.  and  Compagnie  Oen- 
eralf  Maritime)— Consideration  of  the 
record. 

2.  Docket  No.  76-11:  In  Re  Agreements  150 
DR-7  and  3103  DR-7— Discussion  of  the 
record. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Francis  C.  Humey.  Secretary.  (202) 

523-5725. 

(S-498-79  Filed  3-12-79:  3:27  pm] 


SUNSHINE  AO  MEETINGS 

MATTER  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

3.  Secretary  of  Labor.  Mine  Safety  and 
Health  Administration,  on  behalf  of  John 
Koerner.  Applicant  v.  Arch  Mineral  Coal 
Company.  DENV  78-564. 

It  was  determined  by  unanimous 
vote  of  the  Commissioners  that  Com- 
mission business  required  that  this 
item  be  added  to  the  March  9  agenda 
and  that  no  earlier  announcement  of 
the  change  was  possible.  The  matter 
was  directed  for  review  pursuant  to 
section  113(d)(1)  of  the  1977  Act. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Joanne  KeUey.  202-653-5632. 
March  9.  1979. 

(S-499-79  Filed  3-12-79:  3:35  pml 


15565 


[4910-58-M] 


[6735-01 -M] 


n 


FEDERAL      MINE      SAFETY      AND 
HEALTH  REVIEW  COMMISSION. 

TIME  AND  DATE:  10  a.m..  March  9. 

1979. 

PLACE:    Room    600.    1730    K    Street 

NW..  Washington.  D.C. 

STATUS:  Open. 
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INTERNATIONAL  TRADE  COM- 
MISSION. 

TIME  AND  DATE:  10:30  a.m..  Thurs- 
day. March  22.  1979. 

PLACE:  Room  117.  701  E  Street  NW., 
Washington.  D.C.  20436. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
Portions  open  to  the  puWic: 

1.  (Part)   Bicycle   tires   and   tubes   (Inv. 
AA1921-193)— vote. 

2.  Agenda. 

3.  Minutes. 

4.  Ratifications. 

i.  Petitions  and  complaints,  if  necessary. 
8.    Any    items    left    over    from    previous 
agenda. 

Portions  closed  to  the  public: 

1.  (Part)   Bicycle   tires   and   tubes   from 
Korea  (Inv.  AA1921-193)— briefing. 

2.  Status  report  on  Investigation  332-101 
(MTN  Study),  if  necessary. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Kenneth  R.  Mason,  Secretary,  (202) 
523-0161. 

(S-494-79  Filed  3-12-79:  2:32  pml 


NATIONAL  TRANSPORTATION 

SAFETY  BOARD. 

TIME  AND  DATE:  11:15  a.m..  Tues- 
day, March  13,  1979  tNM-79-10]. 

PLACE:  NTSB  Board  Room.  National 
Transportation  Safety  Board,  800  In- 
dependence Avenue  SW.,  Washington, 
D.C.  20594. 

STATUS:  The  first  item  on  the 
agenda  will  be  open  to  the  public:  the 
second  item  will  be  closed  to  the 
public  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act.  A 
majority  of  the  Board  has  determined 
by  recorded  vote  that  the  business  of 
the  Board  requires  that  these  items  be 
discussed  on  this  date  and  that  no 
early  announcement  was  possible. 

MATTERS  TO  BE  CONSIDERED: 

1.  Letter  to  the  Federal  Railroad  Adminis- 
tration re  Notice  of  Proposed  Rulemaking 
Dkt.  RSFC-6.  Freight  Car  Safety  Stand- 
ards. 

2.  Opinion  and  Ondrr- Administrator  v. 
Interair  Ser\ices.  Inc..  Dkt.  SE-4097;  dispo- 
sition of  the  appeals  of  both  parties.  - 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Sharon  Flemming.  202-472-6022. 
(S-496-79  Filed  3-12-79:  3:14  pm) 
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NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  March  15.  1979. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  St..  N.W..  Washington. 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Thursday.  March  IS.  9:30  a.m. 

1.  Discussion  of  Selection  and  Training 
Process  for  ASLBP  Members.  (Approxi- 
mately 1  hour— public  meeting.) 

2.  Discussion  of  Staff  Communications 
with  the  Commission.  (Approximately  1 
hour— public  meeting.) 

Thursday,  March  15. 1:30  p.m. 

1.  Discussion  of  NRC  Legislative  Propos- 
als. (Approximately  3  hours*— public  meet- 
ing.) 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 
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Walter  Magee.  (202)  634-1410. 

Walter  Magee. 
Office  of  the  Secretary. 
March  8.  1979. 

IS-495-79  Filed  3-12-79;  2:32  pm] 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION. 

TIME  AND  DATE:  1  p.m.  on  March 
22.  1979 

PLACE:  Room  1101.  1825  K  Street. 
NW..  Washington.  D.C. 

STATUS:  Because  of  the  subject 
matter,  it  is  likely  that  this  meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
Discussion  of  specific  cases  in  the 
Commission  adjudicative  process. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Mrs.  Patricia  Bauscll.  (202)  634-4015. 

Dated:  March  12.  1979. 

[S-491-79  Filed  3-12-79;  10:54  am] 
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Correction 

INTERNATIONAL  TRADE  COM- 
MISSION. 

"FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
S-439-79  published  at  page  12331  in 
the  issue  of  Tuesday,  March  6.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  MEETING:  10:00  a.m., 
Thursday.  March  25.  1979. 

CORRECTION:  The  date  of  the  meet- 
ing was  incorrectly  printed.  The  cor- 
rect time  and  date  are  as  follows:  10:00 
a.m.,  Thursday.  March  15.  1979. 
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Title  10 — Energy 

CHAPTER  II— DEPARTMENT  OF 
ENERGY 

(Docket  No.  ERA  R-78-14) 

PART  570— STANDBY  GASOLINE 
RATIONING  REGULATIONS 

Publication  of  Standby  Gasoline 
Rationing  Regulation* 

AGENCY:  Departmrnt  of  Energy, 
Economic  Regulatory  Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regula- 
tory Administration  (ERA)  of  the  De- 
partment of  Energy  (DOE),  pursuant 
to  diredion  from  the  President  of  the 
United  States.  is.sues  final  rules  with 
respect  to  standby  gasoline  rationing. 
This  plan  is  designed  for  and  would  be 
used  only  in  the  event  of  a  severe  ga.so- 
line  shortage.  Under  sections  201  and 
20.3  of  the  Energy  Policy  and  Conser- 
vation Act  (Pub.  L.  94-163)  (EPCA). 
this  plan  is  being  submitted  to  Con- 
gress for  approval  as  a  standby  plan 
pursuant  to  the  procedures  specified 
therein. 

This  plan  provides  that  eligibility 
f(jr  ration  allotments  will  be  primarily 
on  the  ba.'is  of  motor  vehicle  registra- 
tions. DOE  will  mail  Government 
ration  checks  to  the  parties  named 
(whether  individuals  or  fi.ms)  in  a  na- 
tional vehicle  registration  file  to  be 
maintained  by  DOE.  Ration  recipients 
may  "cash"  these  checks  for  ration 
coupons  at  various  designated  coupon 
i.ssuance  points. 

Retail  outlets  and  other  suppliers 
will  be  required  to  "redeem"  the 
ration  coupons  received  in  exchange 
for  ga.soline  .sold.  In  order  to  be  resup- 
plied.  retail  outlets  and  other  suppliers 
will  be  required  to  remit  redeemed 
ration  rights  to  their  suppliers. 

DOE  will  issue  supplemental  allot- 
ments to  a  limited  number  of  priority 
activities,  such  as  police  and  fire  pro- 
tection. In  addition,  firms  with  signifi- 
cant gasoline  requirements  for  unreg- 
istered, off-highway  vehicles  and 
equipment  (e.g..  construction  equip- 
ment operators  and  fishermen)  will  re- 
ceive equitable  allotments  for  such  ve- 
hicles and  equipment.  Off-highway  ve- 
hicles and  equipment  used  by  farmers 
in  the  production  of  food  and  fiber 
will  be  provided  allotments  sufficient 
to  meet  fully  the  national  food  and 
fiber  production  goals  approved  by  the 
President. 

A  ration  banking  system  will  be  es- 
tablished with  two  separate  and  dis- 
tinct types  of  ration  accounts:  (1) 
Retail  outlets  and  other  suppliers  will 
open  "redemption  accounts"  for  the 
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deposit  of  redeemed  ration  rights;  (2) 
Individuals  or  firms  may  open  ration 
rights  accounts,  which  will  operate  in 
much  the  same  manner  as  monetary 
checking  accounts,  i.e..  account  hold- 
ers may  deposit  ration  coupons  and 
ration  checks  in  their  accounts  and 
may  write  ration  checks  against  their 
accounts. 

A  "white  market"  will  be  permitted 
for  the  sale  or  transfer  of  ration 
rights.  A  percentage  of  the  total  ration 
rights  to  be  Lssued  will  be  reserved  for 
distribution  to  the  States  as  a  State 
Ration  Rescr\e,  to  be  used  by  the 
States  primarily  for  the  relief  of  hard- 
ship. A  National  Ration  Reserve  will 
also  be  established,  to  be  used  by  the 
DOE  for  national  emergency  needs, 
and  for  such  other  purposes  as  DOE 
finds  necessary.  DOE  may  auction,  or 
may  authorize  the  States  to  auction, 
to  the  public  some  ration  rights  from 
the  National  or  State  Ration  Reserves?. 

DATES:  Effective  Date  is  subject  to 
the  approval  by  a  resolution  by  each 
House  of  Congre.ss  in  accordance  with 
the  procedures  specified  in  section  552 
of  the  Energy  Policy  and  Conservation 
Act  (Pub.  L.  94-163),  said  Part  570  to 
become  effective  only  as  provided  in 
section  201(b)  of  that  Act. 
Comments  by  May  1,  1979,  4:30  p.m. 

ADDRESSES:  All  comments  to:  Public 
Hearing  Management.  Room  2313, 
ERA  Docket  No.  ERA-R-14,  2000  M 
Street,  NW..  Washington.  DC.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Webb  (Office  of  Public 
Information),  Department  of 
Energy.  2000  M  Street.  NW..  Wash- 
ington. DC.  20461.  (202)  634-2170. 
Arthur  Heringman  (Division  of 
Major  Emergency  Programs).  Eco- 
nomic Regulatory  Administration. 
2000  M  Street.  NW..  Room  8212. 
Washington.  D.C.  20461.  (202)  632- 
6580. 

Fred  A.  Wolgel  (Office  of  General 
Counsel).  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Room  6A-I27.  Washington.  D.C. 
20461.(202)252-6754. 
SUPPLEMENTAL  INFORMATION: 

I.  Barkr?round  and  General  Approach 

II.  Brief  Description  of  the  Contingency 
Ga.solme  Rationing  Plan 

III.  Section  by  Section  Analysis  of  the 
Standby  Ga.soline  Rationing  Regulations 

A.  General  Provisions 
1.  $570.1    Scope. 

2  5  570  2    General  Dt  f inition-s. 

3  5  570.3    Penalties. 

4.  §  570.4    Reporting  requirements. 

5.  5  570.5    User  fees. 

6.  S  570.6  Authority  to  contract  or  dele- 
gale. 

7.  §  570.7    Authority  to  Issue  orders. 

B.  Rationing  of  Gasoline 

1.  5  570.11    Determination  of  allotments. 

2.  S  570.12    Distribution  of  ration  rights. 


3.  §570.13  Disposition  of  Government 
ration  checks. 

4.  §  570.14  Validity  of  Government  ration 
checks. 

5.  1570.15    Ration  coupons. 

6.  {570.16  Mandatory  transfers  of  ration 
allotments. 

C.  Computation  of  Reserves  and  Allot- 
ments 

1.  S  570  21  and  §570  22  Definitions;  Cal- 
culations. 

a.  Vehicle  registrations  as  the  basis  for 
ration  allotments. 

b.  National  vehicle  registration  file. 

c.  Allotment  indices. 

d.  Calculations. 

D.  Supplemental  Allotments  to  Desicnat- 
ed  Ptrm.s.  Farming,  and  Priority  Class  Activ- 
ities. 

l.{  570.31     Designated  Firms. 

2.  §  570.32    Farming. 

3.  §570.33    Priority  class  activities. 

4.  §  570.34    Precedence  of  delivery. 

E.  Purrha.se  of  Ga.soline  (§  570.41-§  570.47) 

1.  Section  570  41  570  44. 

2.  §570.45    Redemption  account  advances. 

3.  §  570.46    Inventory  changes. 

4.  §  570.47    Blends. 

F.  §  570.51-54    Allocation  of  Gasoline 

1.  §570.51  Relation.ship  to  Parts  210  and 
211. 

2.  §  570.52  Supplier/purchaser  relation- 
ships. 

3.  §  570.53  Allocation  by  suppliers  to 
wholej^ale  purchasers  and  bulk  purcha-sers. 

4.  §  570.54  Allocation  of  unleaded  gaso- 
line. 

5.  §  570  55  Propo.sed  §  570.55  Normal  busi- 
ness practices  (deleted). 

G.  Ration  Banking 

1.  §570.61  Coupon  issuance  points  and 
participating  banks. 

2.  §  570.62    Ration  rights  accounts. 

3.  5  570.63    Redemption  accounts. 

4.  §  570.64    Restriction  on  endorsements. 
H.  The  National  Ration  Re.ser\c  (§570.71) 
I.    State    Ration    Reserves    (§570.81    and 

§570.82) 

IV.  Di.scussion  of  Other  Comments 

A.  Ga.soline  Rationing  as  a  Contingency 
Measure  only 

B.  Determination  Not  to  Adopt  a  State 
Adjustment  Factor 

C.  Impact  on  Tourism 

V.  Diesel  Fuel  Rationing 

VI.  Regulatory  Analysis 

VII.  Environmental  Report 

VIII.  Comment  Procedures 

I.  Background  and  General  Approach 

On  June  22.  1978.  we  Issued  a  notice 
of  proposed  rulemaking  and  public 
hearing  (43  FR  28134,  June  28.  1978)' 
to  amend  Chapter  II,  Title  10  of  the 
Code  of  Federal  Regulations,  to  estab- 
lish a  new  part'  setting  forth  regula- 
tions with  respect  to  a  standby  gaso- 
line rationing  plan.  Written  comments 
were  invited,  and  public  hearings  were 
held  in   Washington.  D.C;  Hartford. 


'  For  purpKJsos  of  simplicity,  hereinafter 
all  references  are  to  the  June  28  date  of 
publication  in  the  Fkdcral  Register. 

'Initially  proposed  as  Part  500.  these  reg- 
ulations are  being  issued  as  Part  570.  With 
this  exception,  and  with  the  exception  of 
the  sutjstantive  changes  that  have  t>een 
made  to  the  proposed  regulations,  the  num- 
bering of  the  regulations  is  otherwise  identi- 
cal to  the  proposed  regulations. 


Connecticut;  Detroit,  Michigan; 
Dallas,  Texas;  Kansas  City,  Missouri; 
Denver,  Colorado;  Los  Angeles,  Cali- 
fornia; Atlanta,  Georgia;  Spokane. 
Washington;  Newark,  New  Jersey,  An- 
chorage. Alaska;  and  Portland, 
Oregon.  Over  800  written  comments 
were  received,  and  over  300  oral  pre- 
sentations were  made  at  the  twelve 
public  hearings.  Commenters  included 
private  citizens  from  every  section  of 
the  country  and  representatives  of  an 
extremely  broad  range  of  business  ac- 
tivities, interest  groups  and  Federal, 
State,  and  local  governmental  units. 
We  are  satisfied  that  virtually  every 
interest  that  would  be  affected  by  this 
plan  is  represented  in  the  comments 
and  statements  that  were  submitted. 
The  comments  submitted  have  been 
carefully  considered,  and  several 
changes  to  the  proposed  plan  have 
been  made  in  response  to  the  public 
comments. 

This  standby  rationing  plan  is  re- 
quired by  sections  201  and  203  of  the 
Energy  Policy  and  Conservation  Act 
(Pub.  L.  94-163)(EPCA).  If  approved 
by  the  Congress,  it  would  remain  in 
standby  status  unless  the  President 
finds  that  putting  the  plan  into  effect 
is  required  by  a  severe  energy  supply 
interruption  or  in  order  to  fulfill  obli- 
gations of  the  United  States  under  the 
International  Energy  Program,  and 
the  President  transmits  such  finding 
to  the  Congress,  together  with  a  state- 
ment of  the  effective  date  and  manner 
for  exercise  of  such  plan.  Pursuant  to 
section  203(b)  of  EPCA.  the  President 
would  also  be  required  to  find  that 
putting  such  plan  into  effect  is  neces- 
sary to  attain,  to  the  maximum  extent 
practicable,  the  objectives  specified  in 
section  4(b)(1)  of  the  Emergency  Pe- 
troleum Allocation  Act  of  1973  (Pub. 
L.  93-159  (EPAA)).  as  amended,  and 
the  purposes  of  the  EPCA.  The  EPCA 
also  explicitly  provides  that  for  the  ra- 
tioning contingency  plan  to  become  ef- 
fective and  be  converted  from  standby 
status,  the  President's  decision  to  put 
the  plan  into  effect  must  not  be  disap- 
proved by  either  House  of  Congress. 
After  these  steps  are  completed,  the 
rationing  contingency  plan  would  be 
implemented  for  a  period  not  to 
exceed  nine  months. 

Because  the  regulations  themselves 
require  affirmative  Congressional  ap- 
proval before  they  would  become  ef- 
fective, and  because  they  may  be  in  a 
standby  status  for  a  substantial  period 
before  they  would  have  to  be  imple- 
mented, the  regulations  are  general  in 
their  terms  in  order  to  provide  some 
flexibility  to  meet  changing  circum- 
stances. It  Is  contemplated  that  fur- 
ther rules,  orders  and  guidelines  would 
have  to  be  Issued,  consistent  with  the 
present  regulations,  at  the  time  ration- 
ing is  implemented  In  order  to  "fine- 
tune"  the  rationing  system  to  the  level 
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of  gasoline  supply  shortfall  and  other 
circumstances  as  may  exist  at  the 
time.  The  instances  in  which  details  of 
the  program  would  have  to  be  pro- 
vided at  the  time  of  implementation 
are  clearly  indicated  and  authorized  in 
the  present  regulations.  In  order  to 
provide  guidance  as  to  our  present 
contemplation  of  how  these  regula- 
tions would  be  implemented,  we  are 
publishing  as  an  appendix  to  this  rule 
a  "Standby  Gasoline  Rationing  Plan 
Narrative."  In  addition,  several  of  the 
implementation  details  will  be  re- 
solved in  the  near  term,  prior  to  the 
time  that  this  rationing  plan  might  be 
Implemented.  In  Section  III  below,  we 
invite  further  comments  as  to  several 
of  these  issues. 

Any  gasoline  rationing  plan  must 
make  difficult  trade-offs  between  equi- 
tably meeting  the  diverse  needs  of  mil- 
lions of  gasoline  users  and  limiting  the 
administrative  complexity  of  the  plan, 
its  cost  and  the  bureaucracy  needed  to 
direct  it.  This  plan  attempts,  where 
possible,  to  maximize  admininstrative 
simplicity,  and  to  reduce  the  cost,  im- 
plementation time,  and  complexity  of 
the  program  without  sacrificing  equity 
considerations.  However,  any  gasoline 
rationing  plan  necessarily  will  be 
costly  and  administratively  complex, 
will  cause  hardships  to  many  users, 
and  will  inconvenience  large  numbers 
of  gasoline  consumers.  Nonetheless,  in 
a  period  of  serious  shortage,  gasoline 
rationing  could  assure  access  to  some 
gasoline  by  all  motorists  at  a  reason- 
able, controlled  price,  reduce  or  elimi- 
nate long  waiting  lines,  stabilize  the 
market  for  gasoline,  and  would  signifi- 
cantly mitigate  the  economic  disloca- 
tions caused  by  a  severe  energy  supply 
interruption. 

II.  Brief  Description  of  the  Standby 
Gasoline  Rationing  Regulations 

a.  entitlements  for  ration 
allotments 

1.  Eligibility  for  ration  allotments 
will  be  primarily  on  the  basis  of  motor 
vehicle  registration.  Parties  named 
(whether  individuals  or  firms)  in  a  na- 
tional vehicle  registration  file  to  be 
maintained  by  DOE  will  be  eligible  for 
ration  allotments  as  follows: 

a.  An  allotment  index  will  be  estab- 
lished to  compute  the  allotment  size 
for  each  class  of  vehicle. 

b.  Provisions  will  be  made  to  trans- 
fer eligibility  for  ration  allotments 
when  a  vehicle  is  transferred. 

c.  Provisions  will  be  made  to  enable 
purchasers  of .  new  cars  to  obtain 
ration  rights  on  an  expedited  basis. 

2.  DOE  win  issued  supplemental  al- 
lotments for  certain  priority  activities. 
such  as  police,  fire  fighting.  United 
States  Postal  Service,  emergency  medi- 
cal services,  certain  Department  of  De- 
fense activities,  public  passenger  trans- 
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portation,  sanitation  services  and  snow 
removal. 

3.  Firms  with  significant  gasoline  re- 
quirements for  off-highway  vehicles, 
e.g.,  construction  equipment  operators 
and  fishermen,  will  be  eligible  to  apply 
for  supplemental  allotments  as  desig- 
nated firms. 

4.  Supplemental  allotments  for  off- 
highway  vehicles  and  equipment  used 
in  the  agricultural  production  of  food 
and  fiber  will  be  provided  in  a  timely 
manner  in  amounts  adequate  to  meet 
fully  food  and  fiber  production  goals 
approved  by  the  President. 

B.  ISSUANCE  AND  DISTRIBUTION  OF 
RATION  RIGHTS 

1.  DOE  will  print  and  mail  Govern- 
ment ration  checks  to  eligible  ration 
recipients. 

2.  Ration  recipients  could  exchange 
Government  ration  checks  for  ration 
coupons  at  designated  coupon  issuance 
points,  endorse  them  for  deposit  in  a 
ration  rights  account,  endorse  them 
for  transfer  or  sale  to  any  individual 
or  firm,  or  exchange  them  for  gasoline 
to  a  willing  supplier. 

C.  GASOLINE  SALES 

1.  DOE  will  control  the  sale  of  gaso- 
line by  requiring  (except  in  limited  cir- 
cvmnstances  spelled  out  In  the  regula- 
tion) that  each  purchaser  of  gasoline 
present  ration  rights  (coupons  or 
checks)  to  the  seller  equal  on  a  gallon 
basis  to  the  amoimt  of  gasoline  to  be 
purchased. 

2.  Retail  outlets  and  other  suppliers 
will  be  required  to  "redeem"  the 
ration  rights  received  in  exchange  for 
gasoline  sold.  Most  gasoline  suppliers 
will  be  required  to  open  "redemption 
accoimts"  for  the  deposit  of  redeemed 
ration  rights. 

3.  Suppliers  will  be  required  to  remit 
to  their  suppliers  redeemed  ration 
rights  or  a  redemption  check  drawn  on 
its  redemption  account  equal  on  a 
gallon  basis  to  the  amount  of  gasoline 
received. 

4.  Principal  suppliers,  Ic,  refiners 
and  importers,  will  be  required  peri- 
odically to  write  a  redemption  check 
to  DOE  equal  on  a  gallon  basis  to  the 
volume  of  gasoline  sold  during  a  given 
reporting  period. 

D.  RELATIONSHIP  OF  ALLOCATION 
PROGRAM  TO  RATIONING 

1.  DOE'S  petroleum  product  alloca- 
tion program  would  automatically  be 
modified  at  the  time  rationing  is  im- 
plemented to  be  compatible  with  ra- 
tioning. Supplier/purchaser  relation- 
ships would  be  maintained,  according 
to  a  recent  base  period. 

2.  A  base  period  purchaser,  such  as  a 
retail  sales  outlet,  would  be  assured  of 
receiving  gasoline  from  its  base  period 
suppliers  in  an  amount  equal  to  its  re- 
deemed ration  rights,  but  no  greater 
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than  Its  allocation  entitlement.  A  base 
period  purchaser  with  redeemed 
ration  rights  in  excess  of  its  allocation 
entitlement  would  be  eligible  to  pur- 
chase surplus  product. ' 

E.  It'^TION  BANKING 

1.  Subject  to  conditions  to  be  estab- 
lished by  DOE.  any  firm  or  individual 
may  open  a  ration  rights  account  at  a 
participating  bank.  Ration  rights  ac- 
counts are  intended  to  operate  in 
much  the  same  manner  as  monetary 
checking  accounts,  i.e.,  account  hold- 
ers may  deposit  ration  coupons  and 
ration  checks  in  their  accounts  and 
may  write  ration  checks  against  their 
accounts. 

2.  With  the  exception  of  small  gaso- 
line retail  outlets,  gasoline  suppliers 
will  bo  required  to  open  "redemption 
accounts  ■  for  the  deposit  of  redeemed 
ration  coupons  and  ration  checks.  Re- 
demption checks  may  be  written 
against  these  accounts,  payable  to 
other  suppliers  for  resupply  of  gaso- 
line. Suppliers  will  receive  an  initial 
redemption  account  advance  in  order 
to  permit  them  to  be  resupplied  until 
they  have  accumulated  sufficient  re- 
deemed ration  rights. 

r.  THE  RATION  RIGHTS  EXCllANCE  MARKET 
("WHITE  MARKET") 

1.  Ration  coupons  that  have  not 
been  redeemed  will  be  freely  transfer- 
rable  on  a  "white  market".  The  DOE 
does  not  intend  to  regulate  the  white 
market,  but  the  plan  reserves  the 
right  to  do  so.  if  in  its  Judgment  such 
regulation  becomes  necessary  to  pre- 
vent anti-competitive  behavior  or 
other  abuses. 

2.  In  order  to  facilitate  the  establish- 
ment of  a  white  market  for  ration  cou- 
pons. DOE  may  auction  some  ration 
rights  to  the  public.  These  ration 
rights  would  be  obtained  from  the  Na- 
tional Ration  Reserve.  In  addition,  the 
DOE  may  authorize  the  States  to  auc- 
tion ration  rights  from  the  State 
Ration  Reserves  (see  below). 

G.  NATIONAL  RATION  RESERVE 

I.  A  percentage  of  the  total  ration 
rights  issued  will  be  reserved  for  the 
establishment  of  a  National  Ration 
Reserve.  The  National  Ration  Reserve 
will  be  used  to  meet  national  disaster 
relief  needs,  to  provide  ration  rights 
for  auctioning  to  the  public,  to  provide 
allotments  to  the  Governments  of 
Canada  and  Mexico  to  meet  the  needs 
on  a  reciprocal  basis  of  foreign  firms 
that  conduct  business  in  the  United 
States,  and  for  such  other  purposes  as 
DOE  finds  necessary. 


*  "Surplus"  product  would  be  created  as  a 
result  of  some  retail  outlets  being  unable  to 
purchase  their  full  allocation  entitlement 
due  in  part  to  sharply  changed  driving  pat- 
terns that  might  occur  as  a  result  of  a  gaso- 
line shortage  (whether  or  not  gasoline  ra- 
tioning is  imposed). 
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H.  states'  role  in  GASOLINE  RATIONING 

1.  A  percentage  of  the  total  ration 
rights  to  be  Issued  shall  be  reserved 
for  distribution  to  the  States  as  a 
State  Ration  Reserve,  to  be  used  by 
the  States  primarily  fcr  the  relief  of 
hardship.  The  States  will  have  broad 
discretion  and  flexibility  in  the  admin- 
istration of  the  State  Ration  Reser\'es. 
DOE  may  authorize  the  States  to  auc- 
tion to  the  public  a  portion  of  the 
State  Ration  Reser\es.  In  order  to  fa- 
cilitate the  establishment  of  a  white 
market  for  ration  coupons. 

III.  Section  by  Section  Analysis  or 
THE  Standby  Gasoline  Rationing 
Regulations 

A.  general  provisions 

1.  Section  570.1  Scope.  Sictlon  570.1 
is  essentially  the  same  as  proposed, 
with  the  exception  that  all  references 
to  the  "Economic  Regulatory  Adminis- 
tration" (ERA)  have  been  deleted  and 
substitutid  with  the  "Department  of 
Energy"  (DOE).  While  It  is  anticipated 
that  the  Secretary  would  delegate  the 
administration  of  the  rationing  pro- 
gram to  the  ERA.  in  some  circum- 
stances it  may  be  necessary  to  utilize  a 
component  of  DOE  other  than  the 
EIRA  in  some  aspect  of  the  rationing 
program. 

Section  570.1  provides  that  gasoline 
rationing  would  be  effective  in  all  or 
such  parts  of  the  United  States  as 
specified  by  the  DOE.  Citing  several 
factors  E>eculiar  to  the  State  of  Alaska, 
several  commenters  urged  that  Alaska 
be  exempted  from  gasoline  rationing. 
Based  on  the  circumstances  existing  at 
the  time  rationing  would  be  imple- 
mented. $570.1'  would  permit  us  to 
exempt  any  State,  territory,  or  posses- 
sion from  the  gasoline  rationing  pro- 
gram, if  we  determine  that  such  an  ex- 
emption is  necessary  and  appropriate. 

The  regulation  provides  that  10  CFR 
Part  205  (Administrative  Procedures 
and  Sanctions)  and  the  EPAA-based 
petroleum  price  regulations  found  In 
10  CFR  Part  212  would  be  applicable 
to  gasoline  rationing.  Thus,  all  re- 
quests for  interpretations,  rulings,  ap- 
plications for  exception  relief  (other 
than  those  applications  for  hardship 
relief  filed  with  the  States),  or  modifi- 
cation of  a  cla.ssifiration  shall  be  gov- 
erned by  the  administrative  proce- 
dures contained  in  Part  205. 

2.  Section  570.2  General  definitions. 
Most  of  the  definitions  which  were 
proposed  in  the  June  28  notice  have 
been  adopted  as  proposed.  Several 
definitions  have  been  adopted  with 
minor  modifications.  The  definition  of 
"ERA"  has  been  deleted,  and  defini- 
tions for  "DOE"  and  the  "United 
States"  have  been  added. 

The  definition  of  "base  year"  has 
been  modified  so  that  in  the  event 
that    the   standby    allocation    regula- 


tions are  lmpo.sed  prior  to  rationing, 
the  base  year  for  gasoline  rationing 
will  be  the  same  12  month  period  as  in 
the  standby  product  allocation  regula- 
tions. 

The  definition  of  "registrant"  has 
been  modified  to  take  Into  account  the 
concept  of  a  national  vehicle  registra- 
tion file  which  DOE  will  develop. 

3.  Section  570.3  Penalties.  Section 
570.3  provides  that  any  person  who 
violates  any  provision  of  these  regula- 
tions or  any  further  regulations  or 
orders  issued  under  them  would  be 
subject  to  the  penalties  set  forth  In 
section  5  of  the  EPAA.  sections  524 
and  525  of  the  EPCA.  and  Subpart  P 
of  10  CFR  Part  205.  Section  570.3  also 
impcses  an  obligation  upon  all  firms 
having  custody,  care  or  control  of 
ration  coupons  or  Government  ration 
checks  to  take  all  necessary  precau- 
tions against  the  tise  of  counterfeit 
and  altered  ration  coupons  or  Govern- 
ment ration  checks,  as  well  as  a  duty 
to  safeguard  ration  coupons  and  Gov- 
ernment ration  checks  from  embezzle- 
ment, loss,  theft,  damage  or  unauthor- 
ized destruction. 

New  subparagraphs  (c).  (d)  and  (e) 
have  been  added  to  specifically  pro- 
scribe counterfeiting  and  related  activ- 
ity with  respect  to  ration  checks, 
ration  coupons  and  redemption 
checks. 

4.  Section  570.4  Reporting  require- 
ments. Section  570.4  of  the  regulations 
permits  the  DOE  to  require  such  re- 
ports as  it  deems  necessary  to  adminis- 
ter the  Standby  Gasoline  Rationing 
Program. 

5.  Section  570.5  User  fees.  Section 
570.5  permits  the  DOE  to  Impose  a 
uniform  fee  on  each  gallon  sold  during 
the  period  for  which  rationing  Is  In 
effect.  Under  the  EPCA  such  a  fee 
could  be  Imposed  only  to  the  extent 
necessary  to  defray  administrative 
costs  or  to  provide  for  Initial  distribu- 
tion of  end-user  rights. 

6.  Section  570.6  Authority  to  con- 
tract or  delegate.  Section  570.6  pro- 
vides the  DOE  with  the  authority  to 
contract  for  or  delegate  any  of  the 
functions  contained  in  these  regula- 
tions. The  authority  to  delegate  In- 
cludes the  authority  to  delegate  to  any 
other  governmental  agency  at  the 
Federal.  Stale  or  local  level. 

7.  Section  570.7  Authority  to  issue 
orders.  Because  these  regulations  may 
be  In  a  standby  status  for  a  substantial 
period  before  they  would  have  to  be 
implemented,  there  are  many  in- 
stances In  the  regulations  where  fur- 
ther orders,  rules  or  guidelines  are  spe- 
cifically anticipated.  Section  570.7  pro- 
vides clear  authority  to  issue  such 
orders  and  directives  in  order  to  imple- 
ment these  regulations. 
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1.  Section  570.11  Determination  of 
allotments.  Under  5  57011,  the  DOE 
will  issue  ration  rights  approximately 
equal  to  the  estimated  total  available 
supply  as  determined  by  DOE  for  a 
given  period.  Ration  rights  will  be 
issued  as  follows: 

(DA  percentage  will  be  reserved  for 
the  National  Ration  Reserve. 

(2)  A  percentage  will  be  reserved  for 
the  State  Ration  Reserves. 

(3)  The  EHDE  will  issue  ration  rights 
to  designated  firms,  farming  and  prior- 
ity class  activities. 

(4)  The  IX)E  will  issue  ration  rights 
to  all  registrants  and  eligible  individ- 
uals. 

Comments  submitted  by  the  United 
States  Environmental  Protection 
Agency  urged  that  we  provide  for  the 
separate  rationing  of  unleaded  gaso- 
line. This  plan  gives  to  DOE  in 
§  570.11(b)  the  authority  to  provide  for 
such  separate  rationing,  but  a  decision 
as  to  whether  to  do  so  will  be  made 
during  the  prelmplementation  period. 
Comments  are  requested  on  this  issue, 
particularly  on  whether  such  separate 
rationing  would  be  feasible  and  would 
further  or  frustrate  the  objective  of 
preventing  the  use  of  leaded  gasoline 
in  automobiles  equipped  with  catalytic 
converters  during  a  period  in  which 
gasoline  rationing  is  in  effect. 

2.  Section  570.12  Distribution  of 
ration  rights.  As  proposed,  ration 
rights  will  be  issued  in  the  form  of 
Government  ration  checks  mailed  to 
ration  recipients  on  approximately  a 
quarterly  basis,  with  the  appropriate 
allotment  amount  printed  on  each 
check.  Additionally,  the  DOE  could 
deposit  ration  rights  directly  into 
ration  rights  accounts. 

3.  Section  570.13  Disposition  of  Gov- 
ernment ration  checks.  In  addition  to 
exchanging  Government  ration  checks 
for  ration  coupons  at  designated  issu- 
ance points  (see  discussion  in  section 
G-1  below),  a  Government  ration 
check  could  be  transferred  by  endorse- 
ment to  any  individual  or  firm,  or  de- 
posited in  a  ration  rights  account,  or 
endorsed  to  a  supplier  in  exchange  for 
gasoline,  provided  the  supplier  is  will- 
ing to  accept  the  check  rather  than 
coupons. 

4.  Section  570.14  Validity  of  Govern- 
ment ration  checks.  Unless  we  specify 
otherwise.  Government  ration  checks 
will  be  valid  for  a  60  day  period. 

5.  Section  570.15  Ration  coupons. 
Ration  coupons  will  be  redeemable  for 
the  face  value  of  gasoline  shown.  We 
anticipate  Issuing  ration  coupons  In  5 
gallon  amounts.  Several  comments, 
particularly  from  motorcyclists  and 
motorcycle  associations,  recommended 
that  we  also  issue  coupons  in  one 
gallon  amounts.  Section  570.14  would 
not  preclude  the  issuance  of  coupons 
In  1  gallon  amounts,  and  such  coupons 
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or  an  alternative  thereto  may  be  pro- 
vided if  warranted. 

Ration  co".pons  will  have  a  series 
designation,  and  the  DOE  will  publish 
an  advance  notice  of  the  effective  date 
for  each  coupon  series  designation.  A 
coupon  of  a  certain  series  would  not  be 
valid  until  the  effective  date  for  such 
series.  Although  several  comments 
urged  that  ration  coupons  be  valid  for 
only  a  specified  period  In  order  to  dis- 
courage hoarding,  we  have  determined 
that  once  a  coupon  becomes  valid,  it  is 
appropriate  that  it  remain  valid  for 
the  duration  of  gasoline  rationing. 
Section  570.15  would  permit  us  to  es- 
tablish an  expiration  date  for  a  series 
of  ration  coupons,  but  we  do  not  an- 
ticipate doing  so  except  perhaps  to 
counteract  counterfeiting  activities,  or 
to  require  old  coupons  to  be  redeemed 
for  newer  ones  to  avoid  having  too 
many  series  valid  at  one  time  if  ration- 
ing continues  for  several  months. 

6.  Section  570.16  Mandatory  trans- 
fers of  ration  allotments.  In  the  June 
28  notice,  we  proposed  a  provision  that 
would  permit  us  to  require  the  lessor 
of  a  registered  vehicle  receiving  ration 
allotments  to  transfer  such  ration  al- 
lotments to  the  lessee  of  such  vehicle 
whenever  the  terms  of  the  lease  ex- 
tended beyond  a  minimum  period,  or 
a(x;ordin£  to  other  terms  and  condi- 
tions to  be  established  by  DOE.  One 
commented  on  this  issue  proposed  that 
ration  rights  should  go  directly  to  the 
lessees  as  "eligible  individuals."  An- 
other commenter  proposed  that  we  re- 
quire mandatory  transfers  for  leases 
of  one  year's  length  or  greater.  We  are 
adopting  $570.16  essentially  as  pro- 
posed. We  have  deleted  the  reference 
in  the  regulation  to  the  length  of  time 
of  the  lease,  in  order  to  make  clear 
that  the  regulation  would  not  preclude 
the  mandatory  transfer  of  ration 
rights  for  short  term  rental  vehicles  if 
DOE  should  determine  that  is  neces- 
sary. However,  we  believe  that  compet- 
itive pressures  will  require  most  rental 
companies  to  transfer  ration  rights  to 
their  customers.  Section  570.16  would 
enable  us  to  mandate  transfers  in  the 
event  that  such  transfers  generally  do 
not  take  place,  or  in  order  to  prevent 
windfalls  to  a  particular  company. 

c.  computation  or  reserves  and 

ALLOTMENTS 

1.  Section  570.21  and  %  570.22  Defini- 
tions: Calculations— A.  Vehicle  regis- 
trations as  the  basis  for  ration  allot- 
ments. In  the  June  28  notice,  we  pro- 
posed that  the  eligibility  for  ration  al- 
lotments be  based  on  vehicle  registra- 
tions. Noting  that  the  two  practical  al- 
ternatives for  distributing  ration 
rights  to  individuals  were  on  the  basis 
of  drivers'  licenses  or  vehicle  registra- 
tions, and  noting  the  significant  disad- 
vantages accompanying  either  alterna- 
tive,    we     requested     comments     on 
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whether  a  drivers'  license  system 
would  be  preferable  to  a  per-vehicle  al- 
lotment system. 

The  comments  we  received  on  this 
issue  were  divided.  A  majority  of  pri- 
vate individuals  commenting  favored  a 
system  based  on  drivers'  licenses, 
pointing  out  that  a  per-vehicle  system 
would  discriminate  against  one-car, 
multi-driver  families  in  favor  of 
wealthier,  multi-car  families.  The 
United  States  Office  of  Consumer  Af- 
fairs submitted  statistical  evidence  on 
the  regressive  income  effects  of  a  per- 
vehicle  rationing  system.  On  the  other 
hand,  the  majority  of  State  govern- 
ments commenting  on  the  issue  fa- 
vored a  per-vehicle  system.  While  sub- 
stantial work  would  be  required  to 
update  and  adapt  either  a  license  or 
registration  file  to  a  rationing  system, 
several  State  governments  felt  that 
this  task  would  be  more  easily  accom- 
plished using  vehicle  registration  files. 
Some  States  argued  that  the  possibili- 
ties for  fraud  would  be  much  less 
under  a  vehicle  registration  system, 
since  it  would  be  difficult  to  detect  in- 
dividuals with  multiple  drivers'  li- 
censes. One  State  pointed  out  that  du- 
plicate vehicle  registrations  are  less 
frequent,  and  are  less  likely  to  (x«ur, 
than  duplicate  driver's  licenses. 

Other  commenters  observed  that  a 
per-vehicle  approach  would  avoid  pro- 
viding ration  rights  to  people  who 
maintain  drivers'  licenses  solely  for 
identification  purposes.  One  com- 
menter claimed  that  under  a  drivers' 
license  system,  it  could  be  anticipated 
that  a  substantial  number  of  the  26 
million  adults  currently  without  driv- 
ers' licenses  would  apply  for  them,  in 
order  to  be  eligible  to  receive  ration  al- 
lotments. 

Because  drivers'  licenses  are  issued 
to  individuals,  and  not  to  firms,  a  per 
vehicle  rationing  system  has  a  signifi- 
(;ant  advantage  in  that  it  gives  ration 
allotments  to  firms  with  respect  to 
their  registered  vehicles,  A  drivers'  li- 
cense system  would  require  all  firms  to 
apply  to  the  DOE  for  ration  allot- 
ments. This  would  significantly  in- 
crease the  administrative  costs,  <»m- 
plexlty,  and  implementation  time  for 
rationing  (measured  from  the  date  ra- 
tioning is  announced  to  the  effective 
date  of  rationing). 

For  the  reasons  discussed  above,  we 
have  determined  to  adopt  a  rationing 
system  based  on  registered  vehicles 
rather  than  drivers'  licenses. 

B.  NATIONAL  VEHICLE  REGISTRATION  PILE 

Prior  to  any  decision  to  implement 
gasoline  rationing.  DOE  will  develop 
and  maintain  a  national  vehicle  regis- 
tration file.  This  file  will  contain  all  of 
the  vehicle  registration  records  pro- 
vided by  the  States  from  their  own 
motor  vehicle  registration  files,  but  re- 
vised and  in  the  ijroper  format  to  meet 
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ihe  requirements  of  the  rationing 
plan. 

The  national  vehicle  registration  file 
will  be  updated  periodically  from  in- 
formation provided  by  the  States  and 
other  sources  as  appropriate.  Where 
duplicate  registrations  are  found  for  a 
single  vehicle,  such  as  will  commonly 
occur  when  a  used  vehicle  is  sold.  DOE 
will  use  only  the  most  current  registra- 
tion. 

Records  in  the  file  will  be  grouped 
according  to  vehicle  type.  Each  record 
will  contain  a  vehicle  category  identifi- 
er from  which  DOE  can  establish  the 
correct  allotment  index.  Registered  ve- 
hicles which  are  not  eligible  for  ration 
rights,  such  as  trailers,  will  be  ex- 
cluded from  the  file. 

The  individual  or  firm  named  on  the 
registration  record  (the  registrant) 
maintained  in  the  national  vehicle  reg- 
istration file  will  be  eligible  for  an  al- 
lotment of  ration  rights  if  the  corre- 
sponding registered  vehicle  is  gasoline- 
powered,  and  was  either  already  regis- 
tered on  a  specified  date  prior  to  the 
effective  date  of  the  rationing  pro- 
gram or  is  a  new  car  purchased  during 
the  rationing  program.  The  actual  cut- 
off date  for  vehicle  registration  will  be 
determined  by  the  DOE  when  ration- 
ing is  implemented.  By  imposing  a  ve- 
hicle registration  cut-off  date  for  all 
but  newly  purchased  vehicles,  the 
chances  for  fraudulent  registrations  of 
"junked"  or  fictitious  vehicles  would 
be  significantly  reduced.  Under  certain 
circumstances,  DOE  may  permit  vehi- 
cles with  lapsed  registrations  to 
become  eligible  for  ration  allotments, 
if  it  can  be  demonstrated  that  these 
vehicles  were  not  previously  scrapped 
or  abandoned,  or  if  it  can  be  otherwise 
shown  that  these  vehicles  are  not 
being  registered  for  the  principal  pur- 
pose of  receiving  ration  rights. 

C.  ALLOTMENT  INDICES 

Based  on  an  analysis  of  average 
annual  fuel  consumption  by  vehicles 
in  various  categories,  we  will  establish 
allotment  indices  to  compute  the  size 
of  the  allotment  for  each  type  of  vehi- 
cle. The  indices  are  keyed  to  the  single 
passenger  automobile  allotment, 
which  is  assigned  an  index  value  of 
1.0. 

All  vehicles  within  a  given  category 
(e.g.,  all  passenger  cars)  will  have  the 
same  index  number  and  therefore  will 
receive  the  same  ration  allotment,  re- 
gardless of  fuel  efficiency.  This  will 
give  a  significant  advantage  to  fuel  ef- 
ficient vehicles  and  should  provide  an 
incentive  for  their  use  during  a  period 
of  rationing. 

The  figures  shown  below  illustrate 
the  approximate  magnitudes  of  the  al- 
lotment indices  for  the  vehicle  catego- 
ries shown,  based  on  data  currently 
available.  The  actual  allotment  indices 
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would  be  computed  at  the  time  ration- 
ing is  implemented. 

Representative  Examples  of  ALLOTME^fT 
Indices  for  Highway  Vehicles 

Vehicle  category  Allotment 

Index' 

Motortoooters  and  Mopeds  '. 0.1 

Motorcycles „  0.2 

Passpnger    automobiles,    buses,    trucks 
under  10.000  ll>s.*  and  all  recreational 

vehicles  ' 1.0 

Trucks  between  10.000  and  20.000  lbs 2.2 

Trucks  between  20.000  and  26.000  Iba 2.4 

Trucks  between  26.000  and  33.000  lbs 4.2 

Trucks  over  33.000  lbs 7.0 

'Figures  shown  are  examples  only:  actual  figures 
would  be  computed  by  DOE  using  the  latest  vehicle 
statistics  available  when  rationing  is  announced. 

>  Motorscooters  and  mopeds  will  t>e  assigned  an 
index  o(  0.1.  provided  they  are  separately  registered 
In  the  States'  files  used  to  compile  the  national  file. 

'All  weights  given  are  gross  vehicle  weights 
(OVW). 

'DOE  intends  to  limit  the  definition  of  recre- 
tional  vehicles  to  mean  recreational  vehicles  with 
at  least  four  wheels  and  registered  for  highway  use. 

No  allotment  index  will  be  provided 
for  "dealer  plate"  registrations  since 
these  registrations  are  not  issued  to 
specific  vehicles.  Trailers  and  other 
non-powered  vehicles  registered  with 
State  DMV's  will  not  receive  an  allot- 
ment index.  Diesel  powered  vehicles 
will  not  receive  an  allotment  index. 

Because  most  Federal  Government 
vehicles  are  not  included  in  state 
motor  vehicles  registration  files,  these 
vehicles  would  not  become  part  of 
DOE'S  national  vehicle  registration 
file  assembled  from  State  records.  For 
this  reason,  and  because  available  data 
suggest  that  most  Federal  vehicles  are 
typically  used  less  Intensively  than 
average,  DOE  would  make  special  ar- 
rangements with  Federal  agencies  to 
provide  allotments  for  their  use.  These 
allotments  would  lie  determined  on 
the  basic  of  an  appropriate  percentage 
of  the  agencies'  base  period  use. 

In  the  June  28  notice,  we  stated  that 
recreational  vehicles  would  receive  no 
allotment  index.  A  large  number  of 
comments  were  received  on  this  issue, 
particularly  from  owners  of  recre- 
ational vehicles,  as  well  as  representa- 
tives of  the  travel  and  tourist  industry 
and  motor  vehicle  manufacturers.  The 
comments  were  nearly  unanimous  in 
opposition  to  our  proposed  exclusion 
of  recreational  vehicles.  Many  com- 
ments criticized  our  failure  to  provide 
a  definition  for  the  term,  and  some 
comments  felt  that  it  would  be  very 
difficult  to  establish  a  satisfactory 
definition  of  "recreational  vehicle." 
Several  commenters  submitted  that 
they  used  recreational  vehicles  for 
business  or  commuting  purposes.  It 
was  also  contended  that  some  recre- 
ational vehicle  owners  did  not  possess 
other  vehicles  and  thus  would  not  re- 
ceive any  ration  rights.  Based  on  the 
differential  treatment  of  recreational 
vehicles  in  the  various  State  vehicle 
registration  files,  we  have  determined 
that  it  would  be  impracticable  to  ex- 


clude recreational  vehicles  from  eligib- 
lity  to  receive  ration  allotments.  Ac- 
cordingly, recreational  vehicles  with  at 
least  four  wheels  and  registered  for 
highway  use  will  receive  ration  allot- 
ments. The  size  of  the  allotment  will 
not  exceed  the  allotments  for  passen- 
ger automobiles  (i.e.,  an  allotment 
index  of  1.0)  regardless  of  the  size  of 
the  recreational  vehicle. 

D. CALCULATIONS 

Based  on  reports  submitted  by  refin- 
ers and  importers,  and  upon  other  in- 
formation available  to  the  DOE,  the 
DOE  will  estimate  the  total  available 
supply  (TAS)  of  gasoline  for  a  prede- 
termined computation  period.  We  cur- 
rently anticipate  that  the  DOE  will 
issue  ration  rights  and  estimate  the 
total  available  supply  on  the  basis  of  a 
90-day  computation  period. 

A  net  available  supply  (NAS)  will  be 
determined  by  subtracting  the  amount 
of  ration  rights  to  be  allotted  to  the 
State  Ration  Reserves  (SRR)  and  the 
National  Ration  Reserve  (NRR): 

TAS - NRR - SRR  =  NAS 

From  this  figure,  the  total  supple- 
mental allotments  (SA)  to  designated 
firms,  farming  and  priority  class  activ- 
ities will  be  subtracted  to  yield  a  basic 
allotment  supply  (BAS): 

NAS-SA  =  BAS 

The  sum  of  all  vehicles  in  a  given  ve- 
hicle classification  (VC)  will  be  multi- 
plied by  the  allotment  index  (AI)  for 
that  classification  to  yield  a  classifica- 
tion vehicle  point  (CVP). 

VCxAI  =  CVP 

The  sum  of  the  CVP's  for  all  vehicle 
classifications  equals  the  total  vehicle 
points  (TVP). 

CVP,  +  CVP,  +  .  .  .  =  TVP 

A  basic  allotment  (BA)  will  be  com- 
puted, by  dividing  the  basic  allotment 
supply  (BAS)  by  the  total  vehicle 
points  (TVP). 


BAS 
TVP 


BA 


For  example,  assume  the  total  vehi- 
cle points  in  the  United  States  equals 
150  million,  and  the  basic  allotment 
.supply  for  a  90-day  computation 
period  totals  18  billion  gallons,  then 
the  basic  allotment  is  determined  as 
follows: 


18,000, coo, 000       (BAS) 

15fl,C4fi,6i6      TtvpT  -   120  gallons    (BA)' 


Because  ration  rights  will  be  distrib- 
uted to  registrants  prior  to  the  begin- 
ning of  a  ration  period,  and  because 
the  actual  supply  will  not  be  known  in 
advance,  the  total  amount  of  ration 
rights  to  be  distributed  will  be  based 


on  a  projection  of  gasoline  supplies  for 
the  ration  period.  Based  on  this  com- 
putation, the  DOE  will  also  compute 
the  value  of  ration  rights  to  be  distrib- 
uted per  vehicle  point,  or  the  distrib- 
uted basic  allotment  (DBA). 

It  is  possible  that  the  actual  gasoline 
supply  will  either  exceed  or  fall  short 
of  the  projected  supply  by  a  wide 
margin.  In  such  a  case,  to  reconcile 
the  actual  supply  of  gasoline  with  the 
number  of  ration  rights  already  dis- 
tributed, it  will  be  necessary  to  vary 
the  length  of  the  ration  period.  If  the 
number  of  ration  rights  that  had  al- 
ready been  distributed  significantly 
exceeds  the  actual  supply  of  gasoline 
for  the  period,  it  will  be  necessary  to 
lengthen  the  ration  period  so  that  the 
given  number  of  distributed  coupons 
are  "stretched"  over  a  longer  period 
and  thereby  over  a  greater  supply. 
Conversely,  if  the  actual  supply  of  gas- 
oline substantially  exceeds  the 
amount  of  distributed  ration  rights, 
the  ration  period  would  be  shortened. 
A  change  in  the  length  of  the  ration 
period  could  be  accomplished  by  de- 
laying or  moving  up  the  validity  date 
of  the  ration  coupons  issued  for  the 
following  ration  period. 

To  illustrate,  assume  that  on  the 
basis  of  the  projected  available  supply, 
the  DOE  had  on  average  distributed 
ration  rights  worth  110  gallons  to  reg- 
istrants of  private  automobUes 
(DBA=  110).  Assume  that  the  basic  al- 
lotment (BA)  is  120  gallons,  as  in  the 
above  example.  The  length  of  the 
ration  period  will  be  computed  by  di- 
viding the  distributed  basic  allotment 
(DBA)  by  the  basic  allotment  (BA). 
This  quotient  will  be  multiplied  by  the 
length  of  the  computation  period 
(CP),  which  in  this  example  is  90  days. 


DBA 
BA      X 


CP    =    RP 


In  this  example,  the  length  of  the 
ration  period  would  be  as  follows: 


1 : f  q«:ior«   (db;.i 
Ii\;  j«:;cri   'PA' 


X  90  «   82.50  days 


In  this  example,  the  ration  period 
would  be  rounded  up  to  83  days,  and  a 
rounding  adjustment  would  be  made 
in  the  computation  of  the  following 
ration  period.  In  other  words.  In  this 
example  the  DOE  had  distributed  on 
average  110  gallons  of  ration  rights  to 
registrants  of  private  automobiles  on 
the  basis  of  estimated  supplies  for  a  90 
day  period.  Subsequently,  the  DOE  de- 
termined on  the  basis  of  updated  data 
that  the  actual  supply  for  the  90  day 
period  would  yield  a  basic  allotment  of 
120  gallons.  Accordingly,  the  DOE 
would  announce  that  the  length  of  the 
ration  period  would  be  shortened  to  83 
days. 
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The  registrant  of  any  given  vehicle 
could  determine  its  actual  distributed 
allotment  (ADA)  by  multiplying  the 
distributed  basic  allotment  (DBA) 
times  the  allotment  index  (AI)  for 
that  vehicle  and  rounding  down  to  the 
nearest  five  gallons: 

DBA  y  AI  =  ADA  (rounded) 

For  example,  assuming  the  DBA  was 
110  gallons  as  in  the  above  examples, 
the  registrant  of  a  truck  with  an  allot- 
ment index  of  2.4  would  receive  an  al- 
lotment for  a  given  ration  period  as 
follows: 

110  gallons  (DBA)  x  2.4  (AI)  =  264  gallons 

rounded  down  to  the  nearest  five 
gallons  ^^  260  gallons 

In  this  example,  the  registrant  of  a 
truck  with  an  allotment  index  of  2.4 
would  receive  ration  rights  worth  260 
gallons  for  an  83  day  ration  period. 

D.  SUPPLEMENTAL  ALLOTMENTS  TO  DESIG- 
NATED FIRMS,  FARMING  AND  PRIORITY 
CLASS  ACTIVITIES 

1.  Section  S70.31  Designated  firms. 
As  proposed.  §570.31  would  have  cre- 
ated a  limited  class  of  "off-highway" 
designated  firms,  intended  primarily 
for  farmers  and  those  firms  that  con- 
sume a  significant  percentage  of  their 
total  gasoline  consumption  in  vehicles 
or  equipment  that  are  not  registered 
with  a  State  DMV.  It  was  our  stated 
intention  that  all  other  firms  would 
receive  ration  allotments  on  the  basis 
of  possession  of  registered  vehicles, 
and  would  have  to  rely  on  the  ration 
rights  exchange  market  ("white 
market")  for  their  additional  needs. 

The  overwhelming  majority  of  the 
comments  received  on  this  issue  from 
businesses  opposed  this  approach,  fa- 
voring allotments  to  businesses  on  the 
tMisis  of  historical  (base  period)  usa«e. 
Several  commenters  observed  that  it 
would  make  little  sense  to  provide  citi- 
zens with  sufficient  gasoline  to  com- 
mute to  their  jobs  if  some  businesses 
were  forced  to  shut  down  or  substan- 
tially reduce  their  operations  as  a 
result  of  inadequate  or  uncertain  gaso- 
line supplies.  Commenters  also  strong- 
ly favored  the  establishment  of  a  spe- 
cific formula  in  the  regulations  for  the 
computation  of  supplemental  allot- 
ments, in  order  to  provide  firms  with  a 
level  of  certainty  to  facilitate  planning 
in  the  event  of  a  shortage. 

These  comments  have  been  carefully 
considered,  but  the  final  plan  adopts 
§570.31  essentially  as  proposed.  As 
noted  in  the  June  28  notice,  we  consid- 
ered a  historical  (base  period)  ap- 
proach for  businesses  prior  to  the  issu- 
ance of  the  June  28  notice,  but  decided 
not  to  propose  It  primarily  l)ecause  we 
believed  the  enormous  additional  cost 
and  complexity  entailed  by  such  an 
approach  would  be  unwarranted  by 
any  beneficial  economic  impacts.  The 
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comments  were  not  persuasive  that 
this  rationale  should  l>e  discarded.  As 
noted  in  our  Draft  Ekionomic  and  Reg- 
ulatory Analysis "  a  base  period  apn 
proach  would  provide  no  measurable 
GNP  impacts  and  no  anticipated  na- 
tional employment  impacts,  although 
it  could  possibly  reduce  the  annual 
rate  of  inflation  by  up  to  seven-tenths 
of  a  percentage  point  during  the  ra- 
tioning program.*  Balanced  against 
this  advantage  is  the  fact  that  a  vehi- 
cle-based ration  allotment  mechanism 
for  firms  would  be  far  more  simple 
and  cheaper  to  administer  than  a  base 
period  mechanism. 

Under  a  base  period  approach,  DOE 
would  receive  approximately  10  iriil- 
lion  applications  from  firms  at  the  be- 
ginning of  or  immediately  prior  to  the 
start  of  rationing.  Within  a  short  time 
period,  a  large  staff  would  have  to  be 
established  and  trained  to  process 
these  applications.  Failure  to  effec- 
tively process  these  applications 
within  the  required  time  would  jeopar- 
dize the  entire  gasoline  rationing  pro- 
gram. EX^en  if  this  task  were  success- 
fully accomplished,  it  would  signifi- 
cantly increase  the  implementation 
time  for  rationing,  as  well  as  the  costs 
and  administrative  complexity  of  the 
plan. 

We  believe  that  firms  with  insuffi- 
cient ration  rights  could  purchase  the 
necessary  additional  ration  rights  in 
the  white  market.  As  noted  in  the 
Draft  Economic  and  Regulatory  Anal- 
ysis, for  most  industrial  sectors,  the 
cost  of  gasoline  is  less  than  one  per- 
cent of  tile  value  of  the  sectors 
output.  "Even  substantial  increases  in 
the  cost  of  acquiring  gasoline,  there- 
fore, would  have  little  effect  on  most 
of  these  sectors,  and  the  competitive 
effects  would  be  virtually  insignifi- 
cant." '"  However,  to  the  extent  that  it 
should  become  necessary  in  order  to 
offset  severe  adverse  economic  impacts 
if  any  should  develop,  we  are  adopting 
§  570.31(b)  as  proposed,  which  would 
permit  us  to  designate  any  class  of 
firm  or  any  individual  firm  as  a  desig- 
nated firm. 

2.  Section  570.32  Farming.  Section 
570.32  provides  that  supplemental 
ration  allotments  for  off-highway  ve- 
hicles and  equipment  used  in  the  agri- 
cultural production  of  food  and  fiber 
will  be  provided  in  a  timely  manner  so 
as  to  ensure  that  these  allotments  are 
in  anaounts  adequate  to  meet  fully 


"Availability  of  the  "Draft  Economic  and 
Regulatory  Analysis  of  the  Proposed  Stand- 
by Gasoline  Rationing  Plan "  was  an- 
nounced in  the  June  28  notice  at  page 
'28145.  A  final  'Regulatory  Analysis  of  the 
Standby  Gasoline  Rationing  Plan "  Is  being 
made  available  concurrently  with  the  publi- 
cation of  this  rule.  See  section  VI,  infra. 

•■■Draft  Economic  and  Regulatory  Analy- 
sis of  the  Proposed  Standby  Gasoline  Ra- 
tioning Plan",  p.  186-187. 

'•/(tat  p.  189. 
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food  and  fiber  production  goals  ap- 
proved by  the  President.  The  Secre- 
tary of  Agriculture,  In  consultation 
with  several  other  government  agen- 
cies, is  ordinarily  responsible  for  devel- 
oping the  production  goals  for  agricul- 
tural commodities  that  are  approved 
by  the  President,  and  that  will  contin- 
ue to  be  the  case  during  a  period  of  ra- 
tioning. The  DOE  will  be  responsible 
during  rationing  for  determining  the 
amount  of  ration  allotments  for  farm- 
ers' off-highway  vehicles  necessary  to 
meet  fully  the  approved  food  and  fiber 
production  goals. 

3.  Section  570.33  Priority  class  ac- 
tivities. Section  570.33  provides  that 
certain  Department  of  Defense  activi- 
ties, emergency  ser\'ices,  sanitation 
services  and  public  passenger  transpor- 
tation services  would  receive  supple- 
mental allotments  as  priority  class 
firms.  Emergency  services  are  defined 
as  police,  fire  fighting.  United  States 
Postal  Service,  snow  removal,  and 
emergency  medical  services.  Public 
passenger  transportation  has  been 
broadly  defined  as  (a)  facilities  and 
services  for  surface  public  transporta- 
tion whether  publicly  or  privately 
owned,  including  water,  rail,  bus  and 
van  transportation,  but  excluding  taxi- 
cabs;  and  (b)  bus  and  van  transporta- 
tion of  pupils  to  and  from  school. 

The  'United  States  Postal  Service" 
has  been  added  to  the  definition  of 
"emergency  services".  As  proposed  by 
the  United  States  Postal  Service,  it  is 
our  intention  that  the  gasoline  usage 
of  vehicles  under  delivery  contracts 
with  the  Post  Office  will  be  included 
in  the  base  period  consumption  of  the 
Post  Office. 

We  had  initially  proposed  that  the 
National  Ration  Reserve  would  be 
used  to  provide  the  Department  of  De- 
fense with  whatever  allotments  are  re- 
quired for  activities  directly  related  to 
the  maintenance  of  national  security. 
The  plan  as  adopted  accords  a  priority 
class  status  for  such  activities.  This 
change  is  not  intended  to  affect  the 
size  of  the  ration  allotments  that 
would  be  issued  to  the  Department  of 
Defense. 

Many  comments  were  received 
urging  various  categories  for  inclusion 
as  a  priority  activity.  If  such  additions 
prove  necessary  at  the  time  or  after 
rationing  is  implemented,  §  570.32(b) 
would  permit  us  to  include  other  es- 
sential public  services  as  priority  class 
activities. 

Several  commenters  urged  that  the 
plan  provide  more  than  100%  of  base 
period  usage  to  mass  public  transpor- 
tation, because  of  anticipated  in- 
creased demand  during  rationing.  In 
this  regard,  we  note  that  §  570.33(a) 
would  permit  DOE  to  provide  for 
greater  than  100%  of  base  period 
usage  for  any  priority  class  activity  if 
such  an  adjustment  proves  necessary. 
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Section  570.33  has  been  modified  so 
as  to  make  clear  that  a  firm  would  re- 
ceive priority  class  treatment  only 
with  respect  to  Its  activities  attributa- 
ble to  a  priority  classification.  In  ap- 
plying for  supplemental  allotments  for 
priority  class  activities,  firms  engaged 
in  priority  and  non-priority  activities 
would  be  required  to  report  total  gaso- 
line consumption  for  the  base  period, 
as  well  as  that  portion  of  total  base 
period  consumption  attributable  to  a 
priority  class  activity,  and  the  number 
and  types  of  vehicles  engaged  in  a  pri- 
ority class  activity. 

The  majority  of  comments  received 
on  the  issue  opposed  the  exclusion  of 
taxicabs  from  the  defintlon  of  "public 
passenger  transportation."  pointing  to 
their  role  in  providing  for  the  trans- 
portation needs  of  the  elderly  and  the 
handicapped,  and  disputing  our  tenta- 
tive conclusion  that  taxis  could 
achieve  significant  gasoline  savings 
through  reduced  cruising,  shared 
riding  or  other  conservation  measures. 
The  final  plan  adopts  our  proposal 
and  does  not  provide  taxicabs  with  pri- 
ority class  status.  It  Is  our  Intention 
that  taxicabs  would  rely  on  the  white 
market  to  purchase  the  additional 
ration  rights  needed,  as  would  any 
other  firm.  We  anticipate  that  it 
would  be  necessary  for  public  rate 
commissions  to  grant  Increases  In  taxi 
fares  In  order  to  permit  the  pass- 
through  of  these  increased  costs. 

4.  i  570.34  Precedence  of  delivery. 
Section  570.34  establishes  the  right  of 
precedence  of  delivery  for  priority 
class  firms.  In  accordance  with  section 
203(a)(1)  of  the  EPCA  which  requires 
"the  assignment  of  rights,  and  evi- 
dence of  such  rights,  to  end-users  of 
gasoline  •  •  •  entitling  such  end-users 
to  obtain  gasoline  •  •  •  In  precedence 
to  other  classes  of  end-users  not  simi- 
larly entitled." 

E.  PURCHASE  OF  GASOLINE  (§  570.41- 
5  570.47) 

1.  Sections  570.41-500.44  Section 
§  570.41(a)  provides  that  no  supplier, 
including  a  retail  sales  outlet,  may  sell 
gasoline  to  a  customer  without  secur- 
ing ration  rights  from  the  purchaser 
at  the  time  of  sale.  We  have  made  two 
exceptions  to  this  rule.  First,  a  retail 
sales  outlet  may  choose  to  make  sales 
to  customers  without  ration  rights  on 
the  assumption  that  the  retail  sales 
outlet  will  be  able,  through  purchases 
of  ration  rights  on  the  ration  rights 
exchange  market  ("white  market"),  to 
cover  those  transactions.  The  retail 
sales  outlet  will  be  required  to  obtain 
the  additional  ration  rights  within  a 
time  period  to  be  designated  by  DOE. 

The  second  exception  has  been  made 
In  response  to  those  comments  which 
pointed  out  that  deliveries  are  fre- 
quently made  at  night  to  wholesalers, 
using  a  key  or  IcKk-card  system.  Under 


such  circumstances,  commenters  as- 
serted that  It  would  be  difficult  to  give 
ration  rights  or  redeemed  ration 
rights,  as  appropriate,  to  their  suppli- 
ers at  the  time  of  delivery.  According- 
ly, we  have  modified  §570.41,  5  570.43, 
and  the  pertinent  provisions  in  Sub- 
part F  to  permit  wholesale  purchaser- 
resellers,  wholesale  purchaser-consum- 
ers, and  bulk  purchasers  to  give  their 
suppliers  by  close  of  the  first  business 
day  following  the  date  of  delivery  the 
appropriate  amount  of  ration  rights  or 
redeemed  ration  rights.  As  modified, 
§  570.41(c)  requires  a  supplier  (i.e., 
wholesale  purchaser-reseller)  to  give 
Its  supplier  a  redemption  check  or  re- 
deemed ration  rights  equal  to  the 
amount  of  gasoline  transferred  by  the 
close  of  the  first  business  day  follow- 
ing the  date  of  sale  or  transfer. 

Section  570.41(d)  specifies  that 
ration  coupons  of  a  given  series  desig- 
nation cannot  be  used  for  the  pur- 
chase of  gasoline  prior  to  their  effec- 
tive date.  Section  570.41(e)  provides 
that  unredeemed  ration  rights  are 
freely  transferable.  This  provision  for 
a  ration  rights  exchange  market 
("white  market")  should  promote  a 
more  efficient  use  of  all  available  gaso- 
line. 

Many  commenters  proposed  that  we 
prohibit  petroleum  refiners  and  mar- 
keters from  engaging  in  white  market 
transactions,  fearing  that  the  major 
oil  companies  would  obtain  ration  cou- 
pons on  the  white  market,  sell  them  to 
customers,  and  thereby  Increase  their 
market  shares  or  otherwise  negate  the 
surplus  product  rules.  Other  com- 
menters proposed  that  we  establish 
price  controls  on  white  market  trans- 
actions. 

We  do  not  anticipate  regulating 
white  market  transactions.  However, 
in  order  to  prevent  competitive  or 
other  abuses  in  the  white  market  that 
might  arise,  the  plan  gives  the  DOE 
authority  to  regulate  the  white 
market  If  necessary. 

Section  570.41(f)  and  (g)  are  Intend- 
ed to  protect  the  rights  of  purchasers 
and  sellers  of  gasoline.  Section 
570.41(f)  prohibits  any  supplier  from 
requiring  any  purchaser  to  purchase 
ration  rights  from  any  firm  Including 
Itself  as  a  condition  of  transferring 
gasoline.  Section  570.41(g)  prohibits 
any  seller  of  gasoline  from  refusing  to 
accept  valid  ration  coupons  at  the  time 
of  sale.  A  supplier  may  accept  a  Gov- 
ernment ration  check  for  the  purchase 
of  gasoline,  but  will  not  be  required  to 
do  so.  A  supplier  may  also  accept  a 
ration  check  drawn  on  a  ration  rights 
account,  but,  as  in  ordinary  conuner- 
clal  transactions,  the  supplier/payee 
would  incur  the  risk  that  such  a  check 
is  invalid,  and,  if  it  is,  his  only  re- 
course would  be  against  the  purchas- 
er/payor. 


Section  570.42  requires  suppliers  (in- 
cluding retail  sales  outlets)  which  re- 
ceive ration  coupons  in  exchange  for 
the  sale  of  gasoline  to  "redeem"  such 
coupons  by  indelibly  marking  them 
with  the  supplier's  name,  its  redemp- 
tion account  number,  if  any.  and  the 
legend  "redeemed."  Similarly,  suppli- 
ers are  required  to  redeem  all  ration 
checks  received.  In  order  to  be  resup- 
plied,  §  570.43  requires  a  supplier  to 
deliver  to  its  supplier  by  the  close  of 
the  first  business  day  following  the 
date  of  delivery  a  redemption  check  or 
redeemed  ration  rights  equal  to  the 
amount  of  gasoline  received.  In  this 
manner  redeemed  ration  rights  would 
move  up  the  gasoline  supply  distribu- 
tion chain  in  an  amount  equal  to  the 
volume  of  gasoline  moved  down  the 
chain.  Under  §  570.44,  refiners  and  im- 
porters, defined  as  principal  suppliers, 
are  required  to  submit  periodically  a 
report  to  the  DOE  certifying  the 
volume  of  gasoline  sold  during  the  re- 
porting period  and  to  submit  a  re- 
demption check  equal  on  a  gallon  basis 
to  the  volume  of  gasoline  sold  during 
the  reporting  period.  In  this  manner, 
the  distribution  system  would  be 
"cleared,"  and  the  DOE  would  be  able 
to  ensure  that  the  volume  of  gasoline 
sold  Ls  in  balance  with  the  number  of 
ration  rights  that  have  been  issued. 

2.  Section  570.45  Redemption  ac- 
count advances.  Adopted  as  proposed. 
§570.45  provides  that  each  supplier 
other  than  a  principal  supplier  will  re- 
ceive an  initial  redemption  account 
under  a  formula  that  will  be  estab- 
lished by  the  DOE  and  published  prior 
to  the  implementation  of  rationing. 
This  provision  will  enable  suppliers  to 
obtain  Initial  deliveries  at  the  com- 
mencement of  rationing  before  they 
have  accumulated  sufficient  ration 
rights.  While  we  requested  specific 
comments  as  to  the  formula  we  should 
adopt  to  assure  suppliers  adequate  ini- 
tial deliveries,  the  comments  did  not 
provide  sufficient  Information  on 
which  to  establish  a  satisfactory  for- 
mula at  this  time. 

We  request  further  comments  on 
this  Important  Issue,  in  order  that  an 
appropriate  formula  can  be  developed 
during  the  prelmplementation  period. 
The  comments  previously  received  on 
the  Issue  generally  agreed  with  the 
need  to  establish  a  relatively  large  ad- 
vance, and  generally  opposed  the  con- 
cept of  providing  a  uniform  advance 
for  all  suppliers  at  a  given  level  in  the 
distribution  system.  We  are  consider- 
ing the  adoption  of  an  initial  redemp- 
tion account  advance  equal  to  half  of 
the  first  month's  allocation  entitle- 
ment of  a  base  period  purchaser,  or  al- 
ternatively, 150  percent  of  a  purchas- 
er's average  single  delivery.  We  re- 
quest specific  comments  on  these  two 
proposals. 
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3.  Section  570.46  Inventory  changes. 
Section  570.46  enables  DOE  to  require 
suppliers  to  repay  their  initial  redemp- 
tion account  advance.  Many  comments 
proposed  that  we  make  adjustments 
for  evaporation,  spillage  and  shrink- 
age. While  no  specific  formula  is  pro- 
vided herein,  §  570.46  would  permit  us 
to  make  such  adjustments.  We  request 
further  comments  on  establishing  a 
formula  that  would  make  adjustments 
for  evaporation,  taking  into  account 
regional  differences  in  climate. 

4.  Section  570.47  Blends.  Several 
comments  suggested  that  the  ration- 
ing program  should  avoid  penalizing 
the  development  of  alcohol  fuels 
("gasohol"),  or  alternatively,  should 
encourage  its  development.  Section 
570.47  of  the  plan  as  adopted  in  effect 
reserves  Judgment  on  this  issue  by  per- 
mitting-DOE  to  exclude  the  percent- 
age of  alcohol  or  other  substance  con- 
tained in  such  blends.  For  example,  if 
a  blend  of  gasohol  contained  90%  gaso- 
line and  10%  alcohol,  under  §570.47 
we  could  provide  that  a  ration  coupon 
worth  5  gallons  would  be  valid  for  5.55 
gallons  of  gasohol.  if  we  deemed  such 
adjustment  to  t>e  appropriate. 

r.  SECTION  670.51-56  ALLOCATION  OF 
GASOLINE 

The  provisions  of  Subpart  F.  relat- 
ing to  the  relationship  of  allocation  to 
gasoline  rationing,  are  adopted  sub- 
stantially as  proposed.  The  majority 
of  the  comments  received  on  the  issue 
agreed  with  our  tentative  determina- 
tion to  retain  supplier/purchaser  rela- 
tionships and  update  the  base  period. 
Several  commenters,  however,  favored 
the  retention  of  the  allocation  pro- 
gram down  to  the  retail  level,  with  ra- 
tioning In  effect  only  below  the  retail 
level.  However,  there  are  significant 
problems  associated  with  such  an  ap- 
proach. If  rationing  existed  only  on 
the  retail  level.  DOE  would  have  to 
collect  redeemed  ration  rights  directly 
from  retail  outlets.  In  addition,  whole- 
sale purchaser-consumers  and  bulk 
purchasers  would  have  different  enti- 
tlements under  the  allocation  program 
than  as  end-users  under  the  rationing 
program.  Determining  which  program 
would  take  precedence  and  determin- 
ing how  the  two  programs  would  be  ef- 
fectively Integrated  for  wholesale  pur- 
chaser-consumers and  bulk  purchasers 
posed  substantial  difficulties  in  devel- 
oping such  an  approach.  The  plan 
adopts  the  modifications  to  the  alloca- 
tion regulations  substantially  as  pro- 
posed, which  would  assure  suppliers, 
wholesale  purchaser-consumers  and 
other  bulk  purchasers  of  their  histori- 
cal share  (on  a  pro-rata  basis)  of  the 
available  supplies  if  they  possess  suffi- 
cient ration  rights. 

1.  Section  570.51  Relationship  to 
Parts  210  and  211.  Section  570.51  pro- 
vides that  Parts  210  and  211  (the  allo- 
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cation  regulations)  apply  except  where 
inconsistent  with  the  provisions  of  the 
Standby  Gasoline  Rationing  Regula- 
tions. 

In  the  June  28  notice,  we  proposed 
that  the  State  set-aside  system  would 
not  be  in  effect  for  the  duration  of  the 
rationing  program.  A  few  comments 
were  received  on  this  issue,  favoring 
retention  of  the  State  set-aside 
system.  While  there  would  be  in- 
stances where  the  retention  of  a  State 
set-aside  would  be  useful  in  addition  to 
a  State  Ration  Reserve  system,  the 
two  systems  essentially  serve  thie  same 
purpose.  In  addition,  it  would  be  diffi- 
cult to  conform  the  State  set-aside 
system  to  the  requirements  of  a  ra- 
tioning plan  which  requires  the  pre- 
sentment of  ration  rights  or  redeemed 
ration  rights  for  supplies  of  gasoline. 
Accordingly,  the  plan  provides  that 
the  State  set-aside  system  will  not  t>e 
in  effect  for  the  duration  of  the  ra- 
tioning program. 

2.  Section  570.52  Supplier/purchaser 
relationships.  Section  570.52  provides 
that  supplier/purchaser  relationships 
would  be  reimposed  or  continued,  as 
the  case  may  be,  so  that  each  supplier 
of  gasoline  will  be  required  to  supply 
all  wholesale  purchaser-resellers, 
wholesale  purchaser-consumers,  and 
bulk  purchasers  which  purchased  or 
obtained  gasoline  from  that  supplier 
during  the  base  period.  Because  the 
standby  product  allocation  regulations 
recently  adopted  (44  FR  3928,  January 
18,  1979)  would  probably  be  imple- 
mented at  the  time  of  or  prior  to  the 
implementation  of  rationing,  the  base 
year  for  gasoline  rationing  would  cor- 
respond either  to  the  12  month  period 
designated  under  the  standby  regula- 
tions, or  the  base  period  specified  in 
§211.102  if  the  base  period  Is  not  des- 
ignated under  the  standby  regulations. 
Thus,  suppliers  would  not  have  to  re- 
compute their  allocation  fraction  to 
give  effect  to  a  different  base  period  if 
rationing  were  implemented,  nor 
would  supplier/purchaser  relation- 
ships be  altered  as  a  result  of  Imple- 
menting the  rationing  regulations.  If 
allocation  controls  are  not  in  effect, 
the  base  year  would  be  defined  as  the 
12  calendar  month  period  designated 
by  DOE. 

3.  Section  570.53  Allocation  by  sup- 
pliers to  wholesale  purchasers  and 
bulk  purchasers.  As  proposed  under 
§  570.53.  suppliers  will  calculate  an  al- 
location fraction  in  the  same  manner 
that  they  would  under  the  standby 
product  allocation  regulations;  that  is. 
each  month  each  supplier  would  pro- 
vide each  of  its  customers  with  a  pro- 
rata share  of  the  supplier's  gasoline 
supplies.  Suppliers  would  have  an  obli- 
gation to  make  supplies  available  only 
to  those  wholesale  purchasers  and 
bulk  purchiasers  which  they  supplied 
in  the  base  F>eriod.  However,  as  a  con- 
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dition  to  receiving  all  or  any  portion  of 
its  allocation,  a  wholesale  purchaser- 
reseller  would  be  required  to  account 
for  supplies  It  receives  by  giving  its 
supplier  by  the  close  of  the  first  busi- 
ness day  following  the  date  of  delivery 
redeemed  ration  rights  equal  to  the 
amount  of  gasoline  received,  or  by  Is- 
suing a  redemption  check  drawn  on  its 
redemption  account.  The  redemption 
check  would  be  drawn  to  the  order  of 
the  wholesale  purchaser-reseller's  sup- 
plier for  redeemed  ration  rights  equal 
to  the  amount  of  gasoline  received 
from  the  supplier.  Wholesale  purchas- 
er-consumers and  bulk  purchasers 
would  be  required  to  transfer  by  the 
close  of  the  first  business  day  follow- 
ing the  date  of  delivery  ration  rights 
equal  on  a  gallon  basis  to  the  volume 
of  gasoline  purchased  or  obtained.  In 
this  regard  it  is  important  to  note  that 
ration  rights  (ration  coupons  or  ration 
check.s)  are  not  identical  to  redemp- 
tion chicks:  redemption  checks  are 
checks  drawn  against  deposits  of  re- 
deemed ration  rights.  Wholesale  pur- 
chaser-consumers and  bulk  purchasers 
would  not  have  redemption  accounts 
because  they  consume  rather  than 
resell  gasoline. 

With  one  significant  modification, 
the  plan  adopts  the  rules  governing 
the  di.sposition  of  surplus  gasoline 
under  §  570.53(e)  essentially  as  pro- 
posed. In  the  June  28  notice,  we  re- 
quested comments  a.s  to  whether  we 
should  establish  time  periods  by  which 
base  period  customers  must  declare 
the  volume  of  gasoline  they  wish  to 
"lift '  or  whether  we  should  impose  a 
time  period  within  which  base  period 
purchasers  must  respond  to  offers  to 
purchase  surplus  gasoline.  The  major- 
ity of  the  comments  received  on  these 
issues  favored  the  establishment  of 
deadlines  for  declaring  the  volumes  to 
be  lifted  and  for  surplus  declarations. 
Section  570.53(e)(3>  will  require  pur- 
chasers to  declare  their  Intention  to 
purchase  surplus  gasoline  within  5 
business  days  of  receipt  of  an  offer  to 
purchase  surplus  gasoline. 

Under  5  570.53(e),  a  supplier  must 
treat  as  surplus  the  volumes  of  gaso- 
line which  are  "  underlifted"  by  its 
ba.se  period  customers.  Suppliers  with 
allocation  fractions  greater  than  1.0. 
must  allocate  on  a  basis  of  an  alloca- 
tion fraction  of  1.0.  and  treat  any  addi- 
tional volumes  as  surplus  gasoline.  A 
supplier  must  first  offer  any  surplus 
gasoline  on  a  pro-rata  basis  to  its  base 
period  customers  who  have  not  yet  re- 
ceived their  full  ba.se  period  volume  or 
other  allocation  entitlement  from  that 
supplier.  The  amount  offered  to  each 
base  period  customer  (on  a  pro-rata 
basis)  would  be  the  difference  between 
the  allocation  entitlement  of  that  base 
period  customer  and  the  amount  actu- 
ally sold  to  that  purchaser  for  that 
month.  However,  as  is  the  case  for  all 
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purchasers  of  gasoline,  base  period 
customers  must  give  their  supplier  the 
appropriate  amount  of  ration  rights  (if 
the  base  period  purchaser  is  a  bulk 
purchaser  or  a  wholesale  purchaser- 
consumer)  or  a  redemption  check  or 
redeemed  ration  rights  (if  the  iMise 
period  purchaser  is  a  wholesale  pur- 
chaser-reseller) equal  to  the  volume  of 
gasoline  so  transferred.  If  a  supplier 
still  has  supplus  gasoline,  it  must  next 
offer  it  to  each  its  base  period  custom- 
ers on  a  pro-rata  basis,  provided  they 
give  the  supplier  ration  rights  or  re- 
deemed ration  rights,  ao  appropriate. 
If  a  supplier  still  has  surplus  gasoline 
after  offering  it  to  all  its  base  period 
customers,  it  could  sell  surplus  sup- 
plies to  any  holder  of  ration  rights  or 
redeemed  ration  rights,  as  appropri- 
ate. 

Principal  suppliers  and  prime  suppli- 
ers (as  defined  in  {211.51  of  the  cur- 
rent allocation  regulations)  will  be  re- 
quired to  submit  reports  on  their  dis- 
position of  surplus  gasoline.  The  DOE 
will  have  the  authority  contained  in 
Part  211  to  redirect  surplus  product. 

4.  Section  S70.S4  Allocation  o/  un- 
leaded gasoline.  Under  9  570.54(a). 
each  supplier  must  make  available  to 
each  of  its  base  period  purchasers  a 
volume  of  unleaded  ga.soline  that 
bears  the  same  ratio  to  that  purchas- 
er's allocation  entitlement  as  the  ratio 
of  that  supplier's  supply  of  unleaded 
gasoline  to  its  total  supply  of  gasoline 
(leaded  and  unleaded).  Section 
570.54(a)  should  ensure  that  each  base 
period  purchaser  receives  Its  pro-rata 
share  of  the  available  unleaded  gaso- 
line supply.  The  current  allocation 
regulations  permit  automobile  manu- 
facuturers.  new  car  dealers  and  fleet 
owners  and  operators  to  receive  their 
entire  allocation  entitlement  as  un- 
leaded gasoline.  The  final  plan  retains 
this  pro\ision.  Such  users  will  of 
course  be  required  to  remit  with  their 
purchases  of  unleaded  gasoline  the  ap- 
propriate amount  of  ration  rights 
under  $570  41. 

5.  Proposed  {  570.55  Normal  business 
practices  (deletedy  Proposed  (570.55. 
requiring  the  continuation  of  normal 
business  practices,  was  duplicative  of 
§210.62  of  the  allocation  regulations. 
Accordingly,  proposed  8  570.55  has  not 
been  adopted. 

C.  KATION  BAKKING 

1.  Section  570.61  Coupon  issuance 
points  and  participatino  banks.  In  the 
June  28  notice,  we  proposed  to  author- 
ize a  variety  of  firumcial  Institutions 
and  firms  to  act  as  coupon  Issuance 
points  or  participating  banks.  Coupon 
issuance  points  would  serve  to  ex- 
change ration  coupons  for  Govern- 
ment ration  checks.  Participating 
banks  (which  may  or  may  not  also  be 
coupon  issuance  points)  would  accept 
applications  for  and  establish  ration 


rights  accounts  and  redemption  ac- 
counts. Holders  of  Government  ration 
checks  could  exchange  such  checks  for 
ration  coupons  at  coupon  issuance 
points.  Ration  recipients  would  receive 
quarterly  Government  ration  checks 
through  the  mail.  The  ration  coupons 
received  for  each  Government  ration 
check  would  bear  a  separate  series  des- 
ignator that  would  not  become  effec- 
tive until  the  first  day  of  the  ration 
period  or  periods  applicable  to  that 
Government  ration  check.  Subject  to 
terms  and  conditions  to  be  established 
by  the  OOE.  coupon  issuance  points 
would  be  required  to  accept  Govern- 
ment ration  checks  presented  by  the 
payee  in  exchange  for  ration  coupons. 

Many  comments,  particularly  com- 
ments received  from  the  banking  in- 
dustry, urged  that  we  develop  some  al- 
ternative means  of  distributing  ration 
rights  to  the  public,  pointing  to  the  in- 
convenience in  requiring  millions  of 
Americans  to  exchange  Government 
ration  checks  for  ration  coupons  at 
designated  coupon  Issuance  points. 
Several  commenters  urged  that  cou- 
pons be  mailed  directly  to  ration  recip- 
ients. Alternatives  to  a  system  of  Gov- 
ernment ration  checks,  including  the 
direct  mailing  of  ration  coupons,  have 
been  thoroughly  examined,  but  it  has 
been  determined  that,  despite  the  in- 
conveniences that  may  occur,  a  system 
of  Government  ration  checks  is  re- 
quired. Even  with  an  endorsement  re- 
quirement, the  direct  mailing  of  ration 
coupons  would  be  the  equivalent  of 
mailing  cash.  The  attendant  risk  of 
mail  thefts  under  such  a  system, 
would  be  too  great.  However,  in  light 
of  the  comments  received,  we  are  ex- 
amining the  possibility  of  expanding 
the  number  of  coupon  issuance  points 
to  Include  In  addition  to  commercial 
banks  and  savings  and  loan  associ- 
ations, major  employers,  credit  unions. 
Post  Offices.  State  and  local  govern- 
mental agency  offices,  and  major 
retail  establishments,  such  as  super- 
markets, and  department  stores,  and 
the  plan  provides  us  with  discretion  to 
do  so.  By  expanding  the  number  of 
coupon  issuance  points  to  as  large  a 
number  as  possible,  we  believe  that  we 
could  significantly  reduce  the  poten- 
tial for  long  lines  and  would  help 
assure  that  registrants  at  all  economic 
levels  and  socal  backgrounds  would  be 
able  to  cash  their  ration  checks  at  es- 
tabllshmt-nts  at  which  they  are  accus- 
tomed to  doing  business.  Further,  we 
may  issue  Government  ration  checks 
on  a  staggered  basis,  as  several  com- 
ments have  suggested. 

2.  Section  % 570.62  Ration  rights  ac- 
counts. As  proposed.  $  570.62  provides 
that  any  firm  or  individual  may  open  a 
ration  rights  account  at  a  participat- 
ing bank.  We  may  establish  a  mini- 
mum initial  deposit  requirement,  as 
well   as  other   terms  and  conditions. 


governing  the  operation  and  mainte- 
nance of  ration  rights  accounts  as  are 
deemed  to  be  necessary.  We  may  also 
establish  a  schedule  of  allowable  fees 
which  may  be  collected  by  ration 
banks  to  defray  their  costs  of  provid- 
ing services  in  connection  with  the  ra- 
tioning program.  We  may  also  issue 
forms  and  instructions  for  the  opening 
of  such  accounts. 

Ration  rights  accounts  are  intended 
to  operate  in  much  the  same  manner 
as,  monetary  checking  accounts.  Hold- 
ers of  ration  rights  accounts  may  de- 
posit ration  coupons  and  ration  checks 
in  their  account  and  write  ration 
checks  drawn  against  their  accounts. 
Proposed  §  570.62(b)  provides  that  no 
individual  or  firm  shall  Issued  a  ration 
check  drawn  upon  a  ration  rights  ac- 
count in  which  there  are  insufficient 
ration  rights  to  cover  that  ration 
check  and  other  outstanding  ration 
checks  drawn  on  that  account.  It  is  in- 
tended that  rules  analagous  to  those 
governing  normal  commercial  prac- 
tices would  govern  in  determining 
which  party  bears  the  burden  of  loss 
with  respect  to  overdrawn  ration 
checks.  Fraud  or  forgery  In  the  issu- 
ance of  a  ration  check  will.  In  addition 
to  being  a  violation  of  other  applicable 
Federal  or  State  law,  be  a  violation  of 
the  rationing  regulations  and  subject 
to  the  penalties  for  willful  violation. 

3.  Section  570.63  Redemption  Ac- 
counts. Section  570.63  requires  suppli- 
ers, including  retail  sales  outlets,  to 
open  a  redemption  account  at  any  par- 
ticipating bank.  An  exception  to  this 
requirement  will  be  made  for  small 
retail  outlets  with  sales  volumes  below 
a  threshold  level  to  be  established  by 
DOE. 

Redemption  accounts  will  be  used  by 
suppliers  for  the  deposit  of  ration 
rights  they  have  received  and  re- 
deemed for  gasoline  sales  to  end-users, 
and  for  the  deposit  of  redemption 
checks  they  have  received  for  gasoline 
sales,  if  any,  to  other  suppliers.  Suppli- 
ers would  also  deposit  initial  redemp- 
tion account  advances  in  their  redemp- 
tion accounts. 

Participating  banks  would  service  re- 
demption accounts  in  the  same 
manner  as  ration  rights  accounts. 
DOE  will  establish  forms  and  iristruc- 
tions  for  the  opening  of  such  accounts. 
Redemption  account  holders  are  pro- 
hibited under  §570.63(0  from  writing 
a  redemption  check  upon  which  there 
are  Insufficient  deposits  to  cover  that 
redemption  check  and  other  outstand- 
ing redemption  checks  drawn  on  that 
account.  Because  redemption  checks 
represent  deposits  of  redeemed  ration 
rights.  §  570.63(d)  provides  that  re- 
demption checlts  shall  not  be  valid  for 
deposit  In  a  ration  rights  account. 
Since  redemption  accounts  and  re- 
demption checks  are  intended  for  use 
solely  by  suppliers,  as  a  further  safe- 
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guard  against  misuse.  §  570.63(d)  pro- 
vides that  redemption  checks  shall  not 
be  valid  for  the  purchase  of  gasoline 
by  wholesale  purchaser-consumers, 
bulk  purchasers  and  other  ultimate 
consumers. 

4.  Section  570.64  Restrictions  on  en- 
dorsements. As  proposed,  §  570.64 
would  permit  DOE  to  establish  restric- 
tions on  endorsements  of  ration 
checks  (including  Government  ration 
checks)  and  redemption  checlts. 

H.  THE  NATIONAL  RATION  RESERVE 
(§  670.71) 

Section  570.71  provides  for  a  Nation- 
al Ration  Reserve  to  meet  national 
disaster  relief  needs  or  for  any  other 
purpose  which  the  DOE  may  deem 
necessary. 

In  order  to  establish  a  "white 
market"  for  the  sale  of  ration  rights, 
§570.71  provides  that  DOE  may  auc- 
tion some  ration  rights  from  the  Na- 
tional Ration  Reserve  to  the  public. 

DOE  will  provide  allotments  from 
the  National  Ration  Reserve  to  the 
Governments  of  Canada  and  Mexico 
for  distribution  to  Canadian  and  Mexi- 
can firms  that  do  business  in  the 
United  States.  The  size  of  these  allot- 
ments will  be  sufficient  to  provide 
such  firms  with  approximately  the 
same  percentage  of  their  base  period 
consumption  within  the  United  States 
as  Is  provided  by  vehicle  allotments  to 
comparable  U.S.  firms. 

I.  STATE  RATION  RESERVES  (§  570.81  AND 
§  570.82). 

In  the  June  28  notice,  we  proposed 
the  adoption  of  a  State  Ration  Re- 
serve, under  which  a  percentage  of  the 
total  available  supply  would  be  distrib- 
uted to  the  States  for  meeting  the 
hardship  needs  of  approved  appli- 
cants. We  proposed  to  give  the  States 
broad  discretion  and  flexibility  In  the 
disposition  of  the  State  Ration  Re- 
serves, In  recognition  of  the  varying 
needs  and  Interests  of  the  different 
States.  It  was  our  stated  Intention 
that  the  State  Ration  Reserve  would 
be  approximately  3%  of  the  total  gaso- 
line supply,  but  requested  specific 
comments  as  to  the  appropriate  size  of 
the  State  Ration  Reserves.  The  States 
generally  agreed  that  a  3%  State 
Ration  Reserve  would  be  appropriate, 
and  generally  agreed  that  the  regula- 
tion should  not  specify  the  percentage 
to  be  allotted.  With  respect  to  wheth- 
er the  State  Ration  Reserve  should  be 
set  at  a  much  higher  level  than  3%, 
one  State  asserted  that  a  State  Ration 
Reserve  in  excess  of  7%  would  uneces- 
sarlly  complicate  State_adminlstratlve 
respKjnsibilities,  adding  paperwork  and 
administrative  costs,  and  would  consti- 
tute an  unnecessary  redirection  of  gas- 
oline supplies.  In  light  of  the  com- 
ments received,  no  specific  percentage 
Is  specified  In  the  plan,  but  is  left  to 
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the  determination  of  the  DOE.  We  an- 
ticipate that  we  would  consult  with 
the  States  at  the  time  rationing  is  im- 
plemented to  establish  an  appropriate 
percentage  for  the  State  Ration  Re- 
serves. 

Under  §570.81.  upon  approval  of  an 
application  by  a  State  to  establish  a 
State  Ration  Reserve,  the  Reserve 
would  be  administered  by  a  State  Ra- 
tioning Office.  This  office  could,  at 
the  State's  option,  be  the  same  as  the 
State  Energy  Office.  The  State  Ra- 
tioning offices  may  redelegate  the  au- 
thority* given  to  them. 

As  proposed,  the  States  would  be 
given  broad  flexibility  and  discretion 
in  the  disposition  of  the  State  Ration 
Reserves.  With  the  exception  of  hard- 
ship applications  by  the  handicapped . 
(under  the  EPCA,  consideration  of  the 
mobility  meeds  of  the  handicapped  are 
required  to  be  taken  into  account  in 
providing  hardship  allotments)  the 
States  would  be  free  to  consider  the 
hardships  needs  of  other  individuals 
and  firms.  The  regulation  suggests, 
but  does  not  mandate,  consideration  of 
the  hardship  needs  of  low-income  per- 
sons, long-distance  commuters,  mi- 
grant workers,  persons  engaged  in 
household  moves,  and  other  persons 
having  special  recurring  or  one-time 
needs.  Several  States  proposed  that 
ration  rights  be  Issued  to  foreign  visi- 
tors. The  States  could  use  the  State 
Ration  Reserve  for  this  purpose.  In 
addition,  as  noted  above,  DOE  Is  au- 
thorized by  the  plan  to  provide  allot- 
ments from  the  National  Ration  Re- 
serve on  a  reciprocal  basis  to  the  Gov- 
ernments of  Canada  and  Mexico  to 
meet  the  needs  of  foreign  firms  doing 
business  In  the  United  States. 

Section  570.81  also  permits  DOE  to 
authorize  the  States  to  auction  a  por- 
tion of  the  ration  rights  from  the 
State  Ration  Reserves  to  the  public,  in 
order  to  facilitate  the  establishment  of 
a  white  market  for  the  sale  of  ration 
rights. 

The  EPCA  requires  that  within  30 
days  of  the  date  the  rationing  contin- 
gency plan  is  approved  by  Congress, 
the  DOE  must  propose  a  rule  estab- 
lishing the  criteria  for  delegation  of 
the  DOE'S  functions  under  the  EPCA, 
in  whole  or  In  part,  with  respect  to  the 
rationing  plan  to  offices  or  local 
boards  (of  balanced  composition  re- 
flecting the  community  as  a  whole)  of 
States  or  political  subdivisions  of 
States.  The  proposed  rule  must  also 
prescribe  procedures  for  petitioning 
for  the  receipt  of  such  delegated  au- 
thority. The  specific  criteria  for  dele- 
gation of  authority  to  the  States  for 
the  administration  of  the  State  Ration 
Reserves  will  l>e  addressed  In  that  pro- 
posed rule.  In  anticipation  of  prepar- 
ing such  a  proposed  rule  we  again  re- 
quest specific  suggestions  as  to  the  crl- 
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teria  we  should  adopt  in  providing  for 
such  delegations. 

IV.  Discussion  or  Other  Cototam 

A.  GASOLINE  RATIONING  AS  A 
CONTINGENCY  MEASURE  ONLY 

Many  comments  were  received  from 
private  citizens  expressing  opposition 
to  gasoline  rationing  in  any  form.  It  is 
important  to  stress  to  the  public  that 
this  plan  is  a  contingency  measure,  de- 
veloped pursuant  to  a  specific  statu- 
tory mandate,  the  terms  of  which  pre- 
scribe that  gasoline  rationing  could 
become  effective  only  in  the  event 
that  the  President  has  found  that  put- 
ting gasoline  rationing  into  effect  is 
required  by  a  severe  energy  supply  in- 
terruption or  in  order  to  fulfill  obliga- 
tions of  the  United  States  under  ine 
International  Einergy  program.  In  ad- 
dition. EPCA  prescribes  specific  proce- 
dures which  must  be  undertaken 
before  rationing  could  be  implement- 
ed, including  a  request,  transmitted  by 
the  President  to  Congress,  to  impose 
gasoline  rationing.  Further,  it  is  prob- 
able that  mandatory  rationing  would 
be  implemented  only  if  all  other  avail- 
able options  for  managing  a  petroleum 
shortfall  appeared  to  be  inadequate. 

B.  DETERMINATION  NOT  TO  ADOPT  A  STATE 
ADJUSTMENT  FACTOR 

In  the  June  28  notice,  we  requested 
comments  on  whether  the  final  plan 
should  Include  an  alternative  proposal 
to  provide  for  a  State  Adjustment 
Factor  which  would  vary  for  each 
State  according  to  its  historical  gaso- 
line consumption.  The  majority  of  the 
comments  that  we  received  on  this 
issue  favored  in  concept  the  adoption 
of  a  State  Adjustment  Factor.  Notwith- 
standing these  comments,  the  final 
plan  does  not  not  Include  a  State  Ad- 
justment Factor. 

It  has  been  determined  that  a  State 
Adjustment  Factor  would  reduce  one 
set  of  inequities  by  creating  another, 
since  it  would  widen  the  differential 
between  a  light  user  of  gasoline  in  a 
State  that  is  above  the  average  and 
the  heavy  user  in  a  State  having  below 
average  usage.  In  the  June  28  notice 
we  cited  the  example  of  two  motorists 
in  different  States,  with  identical  base 
period  usages  and  presumably  nearly 
identical  gasoline  needs: 

If  one  lived  in  a  State  that,  on  the  averacre 
consumed  20  percent  more  gasoline  per  ve- 
hicle that  the  national  average  and  the 
other  lived  in  a  State  that  consumed  20  per- 
cent less,  the  first  motorist  would  receive  a 
raiion  allotment  that  was  50  percent  greater 
then  the  second  motorist's.  In  addition,  a 
State  adjustment  factor  could  not  take  Into 
account  differences  within  a  State.  Thus, 
for  example,  the  motorist  in  New  York  City 
who  seldom  drives  his  or  her  car  would  re- 
ceive the  same  allotment  as  the  rural  resi- 
dent of  up-State  New  York  who  drives  an 
automobile  every  day.  43  FR  28134  at  28143. 


In  short,  within  a  State  there  is  as 
much  or  more  disparity  among  motor- 
ists in  miles  driven  than  there  is 
among  States.  A  plan  that  would  at- 
tempt to  differentiate  between  aver- 
age miles  driven  in  more  localized  re- 
gions would  greatly  increase  the  cost 
and  the  administrative  complexity  of 
the  plan  and  the  size  of  the  Federal 
bureaucracy  needed  to  administer  it. 
Even  then  not  all  inequity  would  be 
eliminated. 

C.  IMPACT  ON  TOURISM. 

Representatives  of  the  tourist  indus- 
try were  concerned  that  the  rationing 
plan  would  have  a  severe  and  adverse 
impact  upon  their  businesses.  During  a 
period  in  which  rationing  is  in  effect. 
it  is  likely  that  there  would  be  sub- 
stantial impact  on  the  tourist  Indus- 
try. However,  the  cau.se  for  the  disrup- 
tion would  not  be  the  rationing  pro- 
gram, but  rather  would  t>e  the  short- 
age of  gasoline  generally.  Rationing  is 
simply  a  means  of  assuring  that  the 
available  supply  is  equitably  distribut- 
ed. Rationing  itself  is  not  expected  to 
have  an  adverse  impact  on  the  tourist 
Industry. 

Implementation  of  rationing  during 
a  period  of  shortage  is  in  fact  likely  to 
be  of  value  to  the  tourist  industry.  Be- 
cause the  Issuance  of  ration  rights  is 
determined  by  the  actual  supply  of 
gasoline,  holders  of  ration  rights  will 
be  reasonably  certain  of  finding  avail- 
able supplies  as  they  travel  through- 
out the  United  States.  Thus,  the  fear 
of  being  unable  to  locate  supplies 
during  a  trip  to  another  section  of  the 
country  will  be  greatly  reduced  since, 
if  one  has  ration  rights,  there  should 
he  available  product  wherever  one 
travels.  In  addition,  the  allotment  of 
ration  rights  to  owners  of  recreational 
vehicles  will  permit  substantial  travel 
in  such  vehicles. 

The  rationing  program  cannot  over- 
come the  probable  psychological 
impact  of  the  shortage  on  many  driv- 
ers, who  will  likely  reduce  their  vaca- 
tion travel  by  automobile  in  order  to 
conserve  their  ration  rights  for  periods 
of  emergency  or  other  unexpected 
needs.  We  emphasize  that  this  would 
be  a  consequence  of  a  gasoline  short- 
age and  not  of  the  rationing  plan. 

V.  Diesel  Fuel  Rationing 

Sections  201  and  203  of  the  EPCA 
require  the  submission  to  Congress  of 
a  rationing  plan  not  just  for  gasoline 
but  also  for  "diesel  fuel  used  in  motor 
vehicles."  In  the  June  28  notice,  we  re- 
quested comment  on  the  problems  of 
Implementing  a  diesel  fuel  rationing 
plan,  and  particularly  on  the  problem 
of  the  interchangeability  of  diesel  fuel 
with  home  heating  oil.  Commenters 
generally  agreed  that  fuel  Inter- 
changeability was  a  serious  problem. 
However,     one     commenter     asserted 


that  the  allocation  of  heating  oil  to 
priority  uses  (i.e.,  homes)  would  mini- 
mize its  transfer  to  use  as  highway 
diesel  fuel.  Some  commenters  suggest- 
ed that  the  allocation  program  would 
be  sufficient  to  control  diesel  usage, 
while  other  commenters  asserted  that 
It  would  be  necessary  to  ration  diesel 
fuel  in  the  event  motor  gasoline  is  ra- 
tioned. 

We  are  currently  evaluating  the 
comments  received,  and  request  fur- 
ther comment  on  the  issues  concern- 
ing diesel  fuel  rationing.  We  currently 
anticipate  that  we  will  address  further 
the  issue  of  a  diesel  fuel  rationing  plan 
following  submission  of  this  gasoline 
rationing  plan  to  Congress. 

VI.  Regulatory  Analysis 

Section  201(f)  of  EPCA  requires  that 
any  rationing  contingency  plan  sut>- 
mitted  to  Congress  be  based  upon  a 
consideration  of  the  potential  econom- 
ic impacts  of  such  plan,  including  an 
analysis  of— 

(1)  Any  effects  of  such  plan  on— <A) 
vital  Industrial  sectors  of  the  economy. 
(B)  employment  (on  a  national  and  re- 
gional t>asis):  (C)  the  economic  vitality 
of  States  and  regional  areas:  (D)  the 
availability  and  price  of  consumer 
goods  and  services:  and  (E)  the  gross 
national  product:  and 

(2)  Any  potential  anticompetitive  ef- 
fects. 

In  addition.  Executive  Order  12044 
on  Improving  Government  Regula- 
tions (42  FR  12661.  March  24,  1978)  re- 
quires that  a  "regulatory  analysis"  be 
prepared  on  all  significant  regulations 
expected  to  have  "major  economic 
consequences  for  the  general  economy, 
for  individual  industries,  geographical 
regions  or  levels  of  government."  A 
draft  regulatory  analysis  of  the  ration- 
ing plan  was  made  available  in  coh- 
junction  with  the  issuance  of  the  June 
28  proposed  rationing  plan.  The  De- 
partment of  Energy  has  prepared  for 
the  President's  consideration  a  final 
"Regulatory  Analysis  of  the  Standby 
Gasoline  Rationing  Plan"  which  meets 
the  requirements  of  both  section 
201(f)  of  EPCA  and  Executive  Order 
12044. 

Copies  of  this  document  will  be 
available  for  public  review  in  the  EXDE 
Freedom  of  Informaiton  Reading 
Room.  Room  GA-152.  Forrestal  Build- 
ing, 1000  Independance  Avenue.  SW.. 
Washington.  DC. 

VII.  Environmental  Report 

An  environmental  report  has  been 
completed  and  is  available  for  public 
review  in  the  DOE  Freedom  of  Infor- 
mation Reading  Room,  Room  GA-152. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  D.C. 


VIII.  Comment  Procldvres 

Written  comments  on  the  issues 
identified  in  this  preamble  or  on  any 
other  a.spect  of  this  rationing  plan 
should  be  s'libmitted  by  4:30  p.m.  on 
May  1,  1979  to  the  addret.s  indicated  in 
the  "Addresses"  section  of  this  pream- 
ble and  should  be  identified  on  the 
outside  envelope  and  on  the  document 
with  the  designation:  'ContiiiKcncy 
Gasoline  Rationing  Plan."  Fifteen 
copies  should  be  submitted. 

Any  Information  submittod  which 
you  consider  to  be  confidential  must 
be  so  identified  and  submitted  in  writ- 
ing, one  copy  only.  We  reserve  the 
right  to  determine  the  confidential 
status  of  the  information  and  to  treat 
it  according  to  our  determination. 

(Emergency  Petroleum  Allocaliun  Act  of 
1973.  Pub.  L.  93-159.  as  amended.  Pub.  L. 
93-511.  Pub.  L.  94-99.  Pub.  L.  94-133.  Pub.  L. 
94  163.  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974.  Pub.  L.  93-275. 
a.s  amended.  Pub.  L.  94-332.  Pub.  L.  94-385. 
Pub.  L.  95-70.  and  I»ub.  L.  95-91;  Energy 
Policy  and  Con.servation  Act,  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385.  and  Pub.  L.  95- 
70;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91;  E  O.  11790.  39  FR  23185;  E.O. 
12009.  42  FR  46267;  E.O.  11912). 

In  consideration  of  the  foregoing. 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  to 
add  a  new  Part  570,  as  set  forth  below, 
subject  to  the  approval  by  a  resolution 
by  each  House  of  Congress  in  accord- 
ance with  the  procedures  specified  in 
.section  552  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  said 
Part  570  to  become  effective  only  as 
provided  in  section  201(b)  of  that  Act. 

Issued  pursuant  to  the  express  direc- 
tion of  the  President  of  the  United 
■States,  in  Washington,  D.C.  March  1, 
1979. 

David  J.  Rakdin, 
Administrator,  Economic 
Regulatory  Administration. 

10  CFR  Chapter  II  is  amended  by 
adding  Part  570,  to  read  as  follows: 

PART  570— STANDBY  GASOLINE 
RATIONING  REGULATIONS 

Subpart  A — Ct^nerol  Ptovitiens 

Sec. 

570.1  Scope 

570.2  General  definitions. 

570.3  Penalties. 

570.4  Reporting  requirements. 

570.5  User  fees. 

570.6  Authority  to  contract  or  ddecatc. 

570.7  Authority  to  issiiPtjrders. 

Subpart  ft— Rationing  of  Gotolina 

570  11    Determination  of  allotments. 
.'570  12    Distribution  of  ration  rights. 

570.13  Di.spof!tion   of   Government    ration 
checks. 

570.14  ValkMtj     of     Government      ration 
c)>rcki>. 

570.15  Katioi  etnvKins. 


Sec. 

570.16    Mandatory  transfers  of  ration  allot- 
ments. 

Subpart  C — Computation  of  Re»*ive«  and 
Allotments 


570.21 
570.22 


Definitions. 
Calculations. 


i 


Subpart  D — Supplemental  Attotm«ntt  to  Oeiig- 
nat*<}  firms,  Farming,  ond  Priority  Class  Ac- 
tivities 

570.31  Designated  firms. 

570.32  Farming. 

570.33  Supplemental  Kllotuients  to  priority 
cla>sc-s. 

570.34  Precedence  of  delivery. 

Subpart  E — Purchase  of  Gasoline 

570.41  General. 

570.42  Supplier  dispo.sition  of  ration  cou- 
pons and  ration  checks. 

570.43  Supplier's  obligation  to  Its  supplier. 

570.44  Principal   supplier's   obligations   to 
the  ERA. 

570.45  Redemption  account  advances. 

570.46  Inventory  changes. 

570.47  Blends. 

Subpart  F — AHocetion  of  Gasoline 

570.51  Relationship  to  Parts  210  and  211. 

570.52  Supplicr/purcha.scr  relatloruships. 

570.53  Allocation  by  suppliers  to  wholesale 
purchasers  and  bulk  purchasers. 

570.54  Allocation  of  unleaded  gasoline. 

Subpart  C — Ration  Ranking 

870.61  Coupon  Issuance  points  and  partici- 
pating banks. 

570.62  Ration  rights  accounts. 

570.63  Redemption  accounts. 

570  64    Restrictioas  on  endorsements. 

Subport  H — Notionol  Ration  Reserve 
570.71    National  Ration  Reser\'e. 

Subpart  I — State  Ration  Reserves 

570.81  Establishment  of  State  Ration  Re- 
serves. 

570.82  Hardship    applications    and    guide- 
lines. 

AtriHORiTY:  Emergency  Petroleum  Ailoca 
tion  Act  of  1973.  Pub  L.  93-159.  as  amended. 
Pub.  L.  93-511.  Pub  L.  94-99,  Pub.  L.  94-133. 
Pub.  L.  94-163.  and  Pub.  L.  94-385;  Federal 
Energy  Administration  Act  of  1974.  Pub.  I.. 
93-275.  as  amended.  Pub.  L.  94-332,  Pub.  L. 
94-385,  Pub.  L.  95-70.  and  Pub.  L.  95-91; 
Energy  Policy  and  Conservation  Act.  Pub.  L. 
94-163,  as  amended.  Pub.  L.  94-385.  and 
Pub.  L.  95-70;  Department  of  Energy  Orga- 
nization Act.  Pub.  1^  95-91;  E.O.  11790.  39 
FR  23185;  E.O.  12009,  42  FR  46267;  E.O. 
11912. 

Subpart  A — General  Provisions 

§370.1     Scope. 

(a)  This  part  applies  in  all  or  such 
parts  of  the  United  States  as  specified 
by  DOE  to  the  end-u.se  rationing  of 
gasoline  refined  in  or  imported  into 
the  United  Slates. 

(b)  Effective  date.  These  regulations 
shall  become  cffeciiTe  severally  or  in 
toto  on  a  date  or  dateK  to  be  specified 
and  published  by  the  DOE,  subject  to 


the  provisions  of  section  201(b)  and  (c) 
of  the  Energy  Policy  and  Conservation 
Act  (Pub.  L.  94-163)  (EPCA). 

(c)  Relationship  to  other  parts. 
Unless  otherwise  specified,  the  provi- 
sions of  Parts  205,  210,  211,  and  212  of 
this  chapter  shall  apply  to  this  part. 

§  370.2    General  definitions. 

For  purposes  of  this  part— 

"Allocation  entitlement"  means  the 
product  of  a  supplier's  allocation  frac- 
tion multiplied  by  an  amount  equal  to 
that  part  of  the  purchaser's  base 
period  use  obtained  from  that  suppli- 
er. 

"Allotment"  means  the  value,  in  gal- 
lons of  gasoline,  of  the  ration  rights 
issued  to  a  ration  recipient. 

"Base  period"  means  a  period  in  the 
base  year  corresponding  to  the  current 
calendar  month  or  quarter,  or  current 
ration  period,  as  appropriate. 

"Base  year"  means  in  the  event  that 
Special  Rule  No.  1  of  10  CFR  Part  211 
is  implemented,  the  same  12  month 
period  as  specified  in  or  designated 
pursuant  to  the  definition  of  "base 
period"  in  10  CFR  211.102.  or  in  the 
event  Special  Rule  No.  1  is  not  imple- 
mented, the  twelve  (12)  calendar 
month  period  provided  in  the  defini- 
tion of  "base  period"  in  10  CFR 
211.102  or,  in  the  event  Subpart  F  of 
Part  211  is  not  in  effect,  the  twelve 
(12)  calendar  month  period  designated 
by  DOE. 

"Bulk  purchaser"  means  any  firm 
which  is  an  ultimate  consumer  and 
which,  as  part  of  its  normal  business 
practice,  purchases  or  obtains  motor 
gasoline  from  a  supplier  and  either  (a) 
receives  delivery  of  that  product  into  a 
storage  tank  substantially  under  the 
control  of  that  firm  at  a  fixed  loca- 
tion, (b)  with  respect  to  use  in  agricul- 
tural production,  receives  delivery  into 
a  storage  tank  with  a  capacity  not  less 
than  50  gallons  substantially  under 
the  control  of  that  firm,  or  (c)  receives 
delivery  of  that  product  for  use  in 
cargo,  freight  and  mail  hauling  by 
truck. 

"Designated  firm"  means  designated 
firm  as  defined  in  §  570.31  of  Subpart 
D  of  this  part. 

"DOE"  means  the  Department  of 
Energy  or  its  delegate. 

"Eligible  individual"  means  a  natu- 
ral person  designated  by  the  DOE  as 
eligible  to  receive  ration  rights  on  the 
same  basis  as  a  registrant  of  a  speci- 
fied vehicle  classification. 

Emergency  ser\'ices"  means  police, 
fire  fighting.  United  States  Postal 
Senice,  snow  removal,  and  emergency 
medical  services. 

"Firm"  means  any  as-^ociation,  com- 
pany, corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro- 
prietorship, or  any  other  entity  how- 
ever organized,  including  charitable, 
educational,  or  o<her  eleeinoeynary  in- 
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stituUons.  and  the  Federal  Govern- 
ment including  corporations,  depart- 
ments. Federal  agencies,  and  other  in- 
strumentalities, and  State  and  local 
povernrnents.  The  DOE  may,  in  regu- 
lations and  forms  i.ssued  in  this  part. 
tr<  at  as  a  firm: 

(a)  A  parent  and  the  consolidated 
and  unconsolidated  entities  (if  any) 
which  it  directly  or  indirectly  controls, 
(b)  a  parent  and  its  consolidated  enti 
ties,  (c)  an  unconsolidated  entity,  or 
.  (d)  any  part  of  a  firm. 

■Gasoline'  means  motor  pasohne  as 
defined  in  §211.51  of  Part  211  of  this 
cliapter  excluding,  however.  a\iation 
fuels  as  defined  in  §211.142  of  Part 
211  of  this  chapter. 

•Government  ration  check"  means  a 
ration  check  i.ssued  by  the  DOE  or  its 
d<  U  gate  to  a  ration  recipient. 

"National  Ration  Reserve"  means 
the  ration  rights  reserved  by  the  DOE 
each  month  pursuant  to  Subpart  H  of 
this  part. 

"Principal  supplier"  means  a  .suppli- 
er which  refines  ga.solipe  in  or  imports 
gasoline  into  the  United  States. 

"Public  pas.senger  transportation" 
means  (a)  facilities  and  services  for 
surface  public  transportation  whether 
publicly  or  privately  owned,  inchiding 
water,  rail,  bus  and  van  tran.sporta- 
tion.  but  excluding  ta.xicnbs;  and  (b) 
bus  and  van  transportation  of  pupils 
to  and  from  school. 

"Ration  check"  means  a  negotiable 
document  other  than  a  ration  coupon 
evidencing  the  right  to  purchase  .speci- 
fied volumes  of  gasoline. 

"Ration  coupon"  means  a  coupon 
i.ssued  by  the  DOE  entitling  the  bearer 
to  purchase  a  specified  volume  of  gaso- 
line. 

"Ration  recipient"  means  a  regis- 
trant, an  eligible  individual,  a  desig- 
nated firm,  farming,  or  a  priority  class 
firm. 

•Ration  right-s"  means  ration  cou- 
pons and  ration  checks  which  shall  be 
evidence  of  a  ration  recipient  s  right  to 
purchase  specified  volumes  of  gaso- 
line. 

•Ration  rights  account"  meaiAS  an 
account  opened  pursuant  to  the  provi- 
sions of  §  570.62  for  the  deposit  and 
withdrawal  of  ration  rights. 

•Redeemed  ration  rights"  mean* 
ration  coupons  or  ration  checks  ac- 
cepted by  a  supplier  in  exchange  for 
the  sale  of  gasoline,  and  cancelled  or 
endorsed  by  that  supplier  pursuant  to 
§  570.42. 

•Redemption  account"  means  an  ac- 
count opened  by  a  supplier  pursuant 
to  the  provisions  of  «f  570.63  for  the  de- 
posit of  ration  rights  received  and  re- 
deemed in  exchange  for  the  sale  of 
ga.soline.  and  for  the  deposit  of  re- 
demption checks  received  from  other 
suppliers  in  exchange  for  the  sale  of 
gasoline. 


RULES  AND  REGULATIONS 

•  Redemption  check"  means  a  chtxk 
drawn  on  a  redemption  account  by  a 
supplier  who  is  the  holder  of  that  ac- 
count. 

•Registrant"  means  the  party 
named  in  the  most  recent  vehicle  reg- 
istration record  maintained  at  a  na- 
tional vehicle  registration  file  or,  in 
the  event  that  a  national  vehicle  regis- 
tration file  is  not  available,  the  most 
recent  vehicle  registration  file  main- 
tained at  a  State  Departmf^nt  of  Motor 
Veiiicle  Office  Cor  in  case  of  Federal 
vehicles,  maintained  with  the  appro- 
priate Federal  agency),  and  which  va- 
hirle  has  been  determined  by  the  DOE 
as  eligible  for  an  allotment. 

•Retail  sales  outlet"  means  a  site  on 
which  a  supplier  maintains  an  on- 
going business  of  selling  gasoline  to  ul- 
timate consumers,  provided  that  the 
major  gasoline  sales  activity  of  that 
supplier  is  to  supply  ga^joline  to  vehi- 
cles for  consumption  in  such  vehicles 
as  fuel. 

"Sanitation  services"'  means  the  col- 
lection and  disposal  for  the  general 
public  of  solid  wastes,  whether  by 
public  or  private  entities,  and  the 
maintenance,  operation  and  repair  of 
liquid  purification  and  waste  facilities. 
Sanitation  services  also  includes  the 
provision  of  water  supply  services  by 
public  utilities,  whether  privately  or 
publicly  owned  or  operated. 

•State"  means  any  one  of  the  fifty 
States,  the  District  of  Columbia, 
Puerto  Rico  or  any  territory  or  posses- 
sion of  the  United  States. 

•State  Rationing  Office"  means  the 
office  established  or  designated  by 
each  State  to  carry  out  the  authorities 
delegated  to  that  office  by  the  DOE 
pursuant  to  Subpart  I  of  this  part. 

•State  Ration  Reserves"  means  the 
ration  rights  provided  to  the  State  Ra- 
tioning Offices  by  the  DOE  for  distri- 
bution within  the  States  to  meet  the 
needs  of  approved  hardship  appli- 
cants. 

■Supplemental  allotment"  means 
the  allotment  distributed  to  a  desig- 
nated firm,  farming  or  priority  cla.ss 
activity  pursuant  to  Subpart  D  of  this 
part. 

•Supplier"  means  any  firm  or  any 
part  or  subsidiary  of  any  firm  other 
than  the  Department  of  Defense 
which  currently,  during  the  base 
period,  or  during  any  period  between 
the  base  period  and  the  present  sup- 
plies, sells,  transfers  or  otherwise  fur- 
nishes (a.s  by  consignment)  gasoline  to 
wholesale  purchasers  or  end  users,  in- 
cluding, but  not  limited  to  refiners,  im- 
porters, resellers,  jobbers,  and  retail- 
ers. 

■Total  available  supply"  means  the 
total  available  supply  of  gasoline  de- 
termined pursuant  to  Subpart  C  of 
this  part  to  t>e  rationed  during  a  ration 
period. 


"United  Slates"'  means  the  fifty 
States,  the  District  of  Columbia, 
Puerto  Rico,  and  the  territories  and 
pos.se.s.sions  of  the  United  States. 

•■Wholesale  purchaser"  means  a 
wholesale  purchaser-reseller  or  whole- 
sale purchaser -consumer,  or  both, 

"Wholesale  purchaser-consumer" 
means  any  firm  that  is  an  ultimate 
consumer  whicli,  as  part  of  its  normal 
busine.ss  practices,  purchases  or  ob- 
tains gasoline  from  a  supplier  and  re- 
ceives delivery  of  that  product  into  a 
storage  tank  substantially  under  the 
control  of  that  firm  at  a  fixed  location 
and  which  either  (a)  purchased  or  ob- 
tained more  than  20,000  gallons  of  gas- 
oline for  its  own  use  in  agricultural 
production  in  the  base  year,  or  (b)  pur- 
chased or  obtained  more  than  84,000 
gallons  of  gasoline  in  the  base  year. 

"Wholesale  purchaser-reseller" 

means  any  firm  which  purchases,  re- 
ceives through  transfer,  or  otherwise 
obtains  (as  by  consignment)  gasoline 
and  resells  or  otherwise  transfers  it  to 
other  purchasers  without  substantial- 
ly changing  its  form. 

§  TiinM     Penalties. 

(a)  Any  person  who  violates  any  pro- 
vision of  the.se  regulations  or  any 
order  or  rule  issued  pursuant  thereto 
shall  be  subject  to  the  penalties  as  set 
forth  in  .section  5  of  the  Emergency 
Petroleum  Allocation  Act  of  1973.  in 
sections  524  and  525  of  the  Energy 
Policy  and  Conservation  Act  (Pub.  L. 
74-163).  and  in  Subpart  P  of  Part  205 
of  this  chapter. 

(b)  Any  firm  having  custody,  care  or 
control  of  ration  coupons  or  Govern- 
ment ration  checks  shall  at  all  times, 
in  receiving,  storing,  transmitting,  or 
otherwise  handling  ration  coupons, 
take  all  precautions  necessary  to  avoid 
acceptance,  transfer,  negotiation,  or 
use  of  spurious,  altered,  or  counterfeit 
ration  coupons  and  Government 
ration  checks,  and  to  avoid  any  unau- 
thorized transfer,  negotiation,  or  use 
of  ration  coupons  and  Government 
ration  checks.  Such  firms  shall  also 
safeguard  ration  coupons  and  Govern- 
ment ration  checks  from  theft.  emt)ez- 
zlement.  loss,  damage,  or  unauthorized 
destruction. 

(c)  No  person  shall,  with  intent  to 
defraud,  falsely  make,  forge,  counter- 
feit, or  alter  any  ration  check,  ration 
coupon  or  redemption  check. 

(d)  No  person  shall,  with  Intent  to 
defraud,  pa.^s,  utter,  publish,  or  sell,  or 
attempt  to  pass,  utter,  publish,  or  sell, 
or  bring  into  the  United  States  or  keep 
in  possession  or  conceal  any  faLsely 
made,  forged,  counterfeited,  or  altered 
ration  check,  ration  coupon  or  re- 
demption check. 

(e)  No  person  shall  buy.  sell,  ex- 
change, transfer,  receive,  or  deliver 
any  faLse.  forged,  counterfeit,  or  al- 
tered ration  check,  ration  coupon  or 


redemption  check,  with  the  intent 
that  the  same  be  passed,  published,  or 
used  as  true  and  genuine. 

§  570.4     Reporting  re<|uirements. 

The  DOE  shall  require  the  filing  of 
such  information  or  reports  as  it 
deems  necessary  to  administer  the 
Standby  Gasoline  Rationing  Program. 

§  .i70..'>    I'ser  fees. 

The  DOE  may  impose  a  uniform  fee 
on  each  gallon  of  ga.soline  sold  during 
the  period  for  which  those  regulations 
are  in  effect:  Provided,  That  the  total 
frcs  collected  shall  not  exceed  the  cost 
of  administering  the  Standby  Gasoline 
Rationing  Prctjram  by  the  DOE  or  its 
delegates  and  the  cost  of  initial  distri- 
bution of  end-user  rights. 

§  .'iTO.G    Authority  to  runtrart  or  delegate. 

The  DOF  may  delegate  or  contract 
for  the  carrying  out  of  all  or  any  part 
of  its  functions  ujider  this  part. 

§  570.7     Atif  bitrhy     In     'iK».ue     rrgulationii. 
rules,  orderx.  and  iruidrlinefi. 

The  DOE  may  i.ssup  such  additional 
rcgul-itions.  rules,  orders,  and  gulde- 
line!?.  and  may  make  such  sdjust- 
ments,  a.s  are  necessary  to  administer 
and  Implement  the  provlsion.'5  of  these 
reguJat.ion.s. 

Subpart  !n — Rotioning  of  CasoUnc 

§  .'S70.ll     DeterminatHin  uf  allotments. 

(a)  The  DOE  shall  issue  ration 
rights  for  each  ration  period  equal  to 
the  estimated  total  available  supply  of 
gaiioline  as  follow.s: 

(DA  percentage  shall  be  reserved 
for  distribution  punsuant  to  Subpart  H 
of  this  part  for  a  National  Ration  Re- 
ser\e. 

(2)  A  percentage  shall  be  reserved 
for  distribution  to  the  States  as  a 
State  Ration  Reserve  pursuant  to  Sub- 
part I  of  this  part. 

(3)  The  DOE  .shall  Ls.sue  ration 
rights  to  designated  firms,  farming 
and  priority  clais  activities  punsuant 
to  Subpart  D  of  this  part. 

(4)  The  DOE  shall  issue  ration 
rit^hts  to  all  registrants  and  eligible  in- 
dividuals pursuant  to  Subpart  C  of 
this  part. 

(b)  Notwithstandinp  any  other  pro- 
vision of  this  part.  DOE  may  provide 
for  the  separate  rationing  of  leaded 
and  unlt-adtd  ga.soline. 

§  570.12    DUlrihulinn  of  ration  riKht.s. 

Ration  rights  will  be  issued  in  the 
form  of  Government  ration  cliecks  dis- 
tributed to  ration  recipients.  In  addi- 
tion, ration  rights  may  at  the  discre- 
tion of  the  DOE  be  directly  deposited 
into  ration  rights  accounts. 
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§570.13    Disposition  of  Government  ration 
checks. 

Government  ration  checks  may  be 
disposed  of  as  follows: 

(a)  Government  ration  checks  may 
be  exchanged  for  ration  coupons  at 
coupon  issuance  points  pursuant  to 
Subpart  G  of  this  part. 

(b)  Government  ration  checks  may 
be  deposited  in  a  ration  rights  ac- 
count, and  may  be  subsequently  with- 
drawn as  ration  rights  pursuant  to 
§570.62. 

(c)  Govermnent  ration  checks  may 
be  surrendered  to  a  supplier  for  gaso- 
line. 

(d)  Government  ration  checks  may 
be  transferred  or  sold  to  any  individu- 
al or  firm. 

§.i70.1f    Validity    of    Government    ration 
checks. 

Unless  otherwise  s|>ecified  by  DOE, 
Government  ration  checks  shall  not  be 
valid  after  60  days  from  the  date  of  is- 
suance. 

§570.15    Ration  coupons. 

(a)  Value  of  raiion  coupon*.  A 
ration  coupon  shall  be  redeemable  for 
the  number  of  gallons  indicated  on  the 
face  of  the  coupon,  or  for  such  other 
amount  as  shall  be  determined  and  an- 
nounced by  the  DOE. 

(b)  Validity  of  ration  coupon*. 
Unless  declared  invalid  by  the  DOE  or 
redeemed  pursuant  to  §570.42,  ration 
coupons  of  a  given  series  designation 
shall  be  valid  from  a  date  specified  in 
an  Order  published  by  the  DOE 
through  the  end  of  the  Standby  Gaso- 
line Rationing  Program. 

§57U.lli    .Mandatory  transfers  uf  ration  al- 
lotment.s. 

The  DOE  may  require  the  les.sor  of  a 
registered  vehicle  receiving  ration  al- 
lotments to  transfer  such  ration  allot- 
ments to  the  lessee  of  such  vehicle  ac- 
cording to  such  terms  and  conditions 
to  be  established  by  the  DOE. 

Subchapter  C — Computation  of 
Reserves  and  Allotments 

§.'>70.2I     Dennilions. 

The  following  symbols  have  the  fol- 
lowing meanings: 
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Symbol      Units 


Meaning 


Symbol      Dnlta 


Meaning 


CP Days The  computaUon  period,  the 

lenuth  ol  which  will  bt- 
dfK-nnincd  b.v  the  DOE  ar.d 
wi'l  bo  iised  10  rompiile  the 
length  of  the  raiion  period. 

REP Gallons  ....  Projected  refinery  output  of 

gasoline  during  the 
co.T.putation  peri<jd 

IMP Gallons  ....  Protected  li'ir^orl.s  of  ga.solint 

during  ihc  computation 
period. 

EXP Gallons  ....  Projected  eyports  of  gasolint- 

during  the  computation 
period. 


LOS Gallons ....  Projected  losses  of  gasoline 

from  spillage,  evaporation, 
and  casualty  losso!>  during 
the  computation  period. 

INV Gallons  ....  Amount  of  desin-d  gasoline 

inventory  drawdown  or 
buildup  during  the 
computation  pericK)  from 
industry. 

ADJ Gallons  ....  An  adjusting  term 

representing  errors, 
roundings.  and  unclaimed 
allotments  in  previous  ration 
periods. 

TAS Gallons ....  The  total  available  iuppl.v  of 

gasoline  to  t>e  rationed 
during  a  ration  period. 

NRR GalloiLS  ....  Ration  rights  to  b'.  r«^serv»d 

for  use  in  the  National 
Ration  Reser^'c  for  the 
ration  period. 

SRR Gallons  ....  Ration  rights  distributed  to 

the  Slates  for  the  Statf 
Ration  Reserves  for  the 
ration  period. 

NAS Gallons  ....  The  net  available-  supph  r.f 

gasoline  during  a 
computation  period,  iqual  to 
the  TAS  minus  amounis 
neceitsary  for  the  National 
Ration  Re.servc  and  the 
State  Ration  R«<nes. 

8A Clallons  ...  The  suppleracnta!  allotrntnt? 

to  designated  ftrms.  fa.'-minK 
and  priority  clas4  aiu-.  ities 
for  th^cotnputaaoti  parkHl. 

BAS Oalloas  .1..  The  basic  allotment  .'•u;)pl> 

available  for  dLv.rlbulion  to 
registrants. 

VC Vehicle  clasrification(^>  to  be 

est«blished  by  the  ERA  for 
all  vehicles  desiKnnl«d  bv 
the  ERA  ae  eligible  to 
receive  allotmirto. 

Al „ The  aliotmeLl  Indi-x.  wh>'h 

expresses  tht  value  of  the 
allotment  for  any  vehicle  in 
a  given  vehicle  cla.«.sific  ation 
in  relation  to  the  allotment 
for  private  automobilrs  uhe 
allotment  index  for  pri\  ale 
automobiles  will  be  l.Oi 

CVP Gallons  ....  7he  classifiiation  vehiclf 

point,  which  i.s  the  sum  of 
all  vehicles  m  a  given  vehi<  le 
classification,  multiplii'd  by 
the  allotment  index  (or  that 
vehicle  classification. 

TVP Gallons  ...  The  total  vehicle  point.s. 

which  is  the  .sum  of  th< 
classification  vehicle  poinLs 
(CVPs)  for  all  v<  hide 
classifications. 

BA Gallons ...  The  basic  allotment  for 

private  automobil<-s. 

DBA Gallons  ....  The  distributed  baj>ic 

allotment,  which  i.s  equal  to 
the  value  of  ration  right.s  in 
gallons  allotted  for  private 
automobiles. 

RP Days The  length  of  a  ration  pi  nod 

In  days. 

ADA Gallons  ....  The  actual  distributed 

allotment,  which  for  an.v 
given  vehicle  is  equal  to  the 
distributed  basic  allotment 
(DBA)  multiplied  by  the 
allotment  indi  x  lAli  for 
that  vehicle. 


§  .570.22    Calculation*!. 

(a)  Total  available  supply  (TAS). 
The  total  available  supply  (TAS)  of 
gasoline  for  a  computation  period  is 
determined  from  data  available  on  the 
refining  and  importing  of  gasoline,  ad- 
justed  for  exports,   losses,   inventory 
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changes  and  other  adjustments  as  de- 
terniiiiPd  by  DOE. 
RLF  .  IMP    EXP    LOS  £  INV  '  ADJ    TAS 

(b)  Set  available  supply  (.\'ASk  The 
net  available  supply  is  computed  by 
subtracting  from  the  TAS  the  Nation- 
al Ration  Resenc  and  the  State 
Ration  Reserves. 

TAS    NRR    SRR    N.^S 

(c)  Basic  allotment  supply  <BAS). 
The  basic  allotment  supply  (BAS>  is 
computed  by  deducting  the  sum  of  the 
supplemental  allotments  (SA)  to  desig- 
nated firm.s.  and  the  priority  cl:t.ss  al- 
lotments, from  the  NAS. 

NAS    SA    BAS 

(d)  Basic  allotvirnt  (BA\.  Tlu  bxsic 
allotment  (BA)  is  computed  a.-,  tollows: 

( 1)  The  sum  of  all  vehicles  in  a  given 
vehicle  classification  is  multiplied  by 
the  allotment  index  (AI)  for  that  clas- 
sification to  yield  a  classification  vehi 
cle  point  (CVP). 

VC    AI     CVP 

(2)  The  sum  of  the  CVP's  lor  all  ve- 
hicle classifications  equals  the  total 
vehicle  points  (T\^P). 

CVP, .  CVP: »  .         TVP 

(3)  The  basic  allotment  (BAi  equals 
the  basic  allotment  supply  (HAS)  di- 
vided by  the  total  vehicle  points 
<TVP>. 


BAS 

TVP 


BA 


(e)  Length  of  the  Ration  Period.  The 
length  of  the  ration  period  is  deter- 
mined as  follows: 

( 1 )  The  ERA  will  determine  a  dis- 
tributed  basic  allotment  (DBAt  which 
is  the  value  of  ration  rights  in  gallons 
allotted  for  private  automobiles. 

tU)  The  length  of  the  ration  p«'riod 
equals  the  distributed  basic  allotment 
(DBA)  divided  by  the  basic  allotment 
«BA>.  the  quotient  multiplied  by  the 
computation  period  'CPt.  and  rounded 
to  a  full  day. 


DBA 
BA 


CP    =    RT 


(f)  Actual  di.stribuird  allot  ment 
(ADA).  The  value  of  ration  rights  in 
gallons  distributed  to  the  registrant  of 
a  given  vehicle  for  a  ration  period 
equals  the  distributed  basic  allotment 
(DBA)  multiplied  by  the  allotment 
index  (AI)  for  that  vehicle,  such  prod- 
uct to  bv  rounded  by  the  DOE. 
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ADA     DBA     AI 

Subpart  D — Supplemental  Allotments 
to  Designated  Firms,  Farming,  and 
Priority  Class  Activities 

$  .'t7().:tl     DeMigniitrd  rirm.s. 

(a)  A  firm  may  apply  to  the  DOE  for 
a  supplemental  allotment  as  a  desig- 
nated firm,  if  in  the  base*  year  such 
firm  consumed  gasoline  in  vehicles  or 
equipment  determined  by  the  DOE  to 
qualify  as  off-highway  vehicles  and 
equipment  and  such  firm  meets  such 
additional  eligibility  requirements  to 
be  established  by  the  DOE. 

(b)  The  DOE  may  designate  other 
cla-sses  of  firms  or  any  individual  firm 
as  a  designated  firm(s)  to  receive  sup- 
plemental allotments  on  a  basis  to  be 
established  by  the  DOE. 

(c)  A  designated  firm  applying  for  a 
supplemental  allotment  shall  submit 
an  application  to  the  DOE  according 
to  forms  and  procedures  to  be  estab 
lished  by  the  DOE. 

g  .170.:i2     Karniing. 

Supplemental  ration  allotments  for 
off-highway  vehicle*  and  equipment 
used  in  the  agricultural  production  of 
food  and  fiber  will  be  provided  in  a 
timely  manner  so  as  to  ensure  that 
these  allotments  are  in  amounts  ade- 
quate to  meet  fully  fond  and  fiber  pro- 
duction goaLs  approved  by  the  Pre.si- 
dent. 

§  .'i70.:m    Supplemt-nlal  alliMmi'nts  lit  prior- 
ity class  activitieo. 

(a)  A  firm  with  respect  to  its  activi- 
ties in  any  of  the  following  classifica- 
tions may  apply  to  the  DOE  for  a  sup- 
plemental allotment  equal  to  a  per- 
centage of  such  firms  consumption  of 
gasoline  attributable  to  its  priority  ac- 
tivities during  the  base  period,  such 
percentage  to  be  determined  by  the 
DOE  for  each  firm  or  classification  of 
priority  activity,  le.ss  all  other  allot- 
ments attributable  to  its  priority  activ- 
ity provided  to  such  firm: 

(1)  The  Department  of  Defense, 
with  respect  to  its  activities  directly 
related  to  the  maintenance  of  national 
.security: 

(2)  Emergency  .services; 

(3)  Sanitation  services;  and 

(4)  Public  passenger  transportation. 

(b)  The  DOE  may  designate  other 
activities  as  priority  cla.ss  activities, 
and  firms  engaged  in  such  activities 
shall  be  eligible  to  apply  for  a  supple- 
mental allotment  pursuant  to  para- 
graphs (a)  and  (c)  of  this  section. 

(c)  Any  firm  applying  for  a  .supple- 
mental allotment  as  a  priority  class  ac- 
tivity shall  submit  an  application  to 
the  DOE  according  to  forms  and  pro- 
cedures to  be  established  by  the  DOE. 
In  addition  to  reporting  its  total  gaso- 
line consumption  for  the  base  period. 


a  firm  applying  for  a  supplemental  al- 
lotment for  a  priority  class  activity 
shall  report  that  portion  of  its  total 
base  period  gasoline  consumption  at- 
tributable to  a  priority  class  activity, 
and  the  number  and  types  of  vehicles 
engaged  in  a  priority  class  activity, 
and  such  other  information  as  the 
DOE  may  require. 

§  .*i70..'ti     Precedence  of  delivery. 

Prior  to  arranging  delivery  schedules 
for  any  other  purchasers,  suppliers 
shall  first  establish  mutually  satisfac- 
tory delivery  schedules  with  all  their 
base  period  purcha.sers  which  qualify 
as  priority  class  firms  pursuant  to 
§570.33. 

Subpart  E — Purchase  of  Gasoline 

$570.11     (ienerul. 

(a)  Except  as  other\i-ise  provided  in 
paragraphs  (b)  and  (c)  of  this  section, 
no  supplier  may  sell  or  otherwise 
transfer  gasoline  without  securing 
from  the  purcliaser  at  the  time  of  sale 
or  transfer  ration  rights  equal  on  a 
gallon  basis  to  the  amount  of  gasoline 
transferred. 

(b)  A  retail  sales  outlet  may  transfer 
gasoline  to  a  purchaser  without  first 
obtaining  ration  rights  from  that  pur- 
chaser, if  the  retail  sales  outlet  ob- 
tains the  appropriate  amount  of  ration 
rights  from  any  source  within  a  time 
period  to  l>e  designated  by  DOE. 

(c)  No  supplier  may  sell  or  otherwise 
transfer  gasoline  to  a  wholesale  pur- 
chaser-reseller without  securing  from 
the  wholesale  purchaser-reseller  by 
the  clo.se  of  the  first  business  day  fol- 
lowing the  date  of  sale  or  transfer  a 
redemption  check  or  redeemed  ration 
rights  equal  on  a  gallon  basis  to  the 
amount  of  gasoline  transferred.  No 
supplier  may  sell  or  otherwise  transfer 
gasoline  to  a  wholesale  purchaser-con- 
sumer or  bulk  purchaser  without  se- 
curing from  the  wholesale  purchaser- 
consumer  or  bulk  purchaser  by  the 
close  of  the  first  business  day  follow- 
ing the  date  of  sale  or  transfer  ration 
rights  equal  on  a  gallon  basis  to  the 
amount  of  gasoline  transferred. 

(d)  No  purchaser  may  tender,  and  no 
supplier  may  accept  ration  coupons  of 
a  given  series  designation  in  exchange 
for  gasoline  prior  to  the  date  for 
which  such  series  designation  has  been 
declared  valid  by  the  DOE  pursuant  to 
§570.15. 

(e)  Subject  to  the  provisions  of 
§  570.64  of  Subpart  G  of  this  part,  and 
subject  to  such  regulations  as  the 
DOE  may  develop,  unredeemed  ration 
rights  may  be  freely  transferred  for  or 
without  consideration. 

(f>  No  supplier  (including  a  retail 
sales  outlet)  shall  require  any  purchas- 
er to  purchase  ration  rights  from  any 
firm  (including  itself)  as  a  condition  of 
transferring  gasoline. 


(g)  No  supplier  (including  a  retail 
sales  outlet)  may  refuse  to  accept  valid 
ration  coupons  offered  as  evidence  of 
entitlement  to  purchase  gasoline  if 
such  coupons  are  tendered  by  a  cus- 
tomer at  the  time  of  sale.  A  supplier 
may  accept  ration  checks  other  than 
Government  ration  checks  from  a  cus- 
tomer as  evidence  of  entitlement  to 
purchase  gasoline,  but  if  there  are  in- 
sufficient ration  rights  in  the  ration 
rights  account  on  which  the  ration 
check  is  drawn,  the  payee  shall  l>e 
liable  for  the  deficiency,  with  recourse 
again.st  the  payor. 

§  .570.12     Supplier     diNposition     of     ration 
righto  and  ration  rheeks. 

(a)  A  supplier  (including  a  retail 
sales  outleh)  which  accepts  ration  cou- 
pons in  exchange  for  gasoline  shall 
redeem  ail  such  coupons  by  indelibly 
marking  them  with  the  supplier's 
name,  its  redemption  account  number. 
If  any.  and  the  legend  "redeemed."  No 
supplier  shall  sell  or  otherwise  trans- 
fer gasoline  for  consumption  to  a  pur- 
chaser in  exchange  for  ration  coupons 
that  have  previously  been  redeemed. 

(b)  A  supplier  (including  a  retail 
sales  outlet)  which  accepts  ration 
checks  in  exchange  for  gasoline  shall 
redeem  all  such  checks  by  indelibly 
marking  them  with  the  supplier's 
name,  its  redemption  account  number. 
If  any,  and  the  legend  "redeemed." 

fi  570.43    Supplier *K  wbligatioB  to  itn  suppli- 
er. 

(a)  A  supplier  shall  deliver  to  its  sup- 
plier by  the  close  of  the  first  business 
day  following  the  dat«  of  delivery  a  re- 
demption check  or  redeemed  ration 
rights  equal  on  a  gallon  basis  to  the 
volume  of  gasoline  received. 

(b)  A  supplier  that  has  a  redemption 
account  shall  promptly  deposit  aJl  re- 
demption checks  and  redeemed  ration 
rights  received  in  its  redemption  ac- 
count. 

S  570.44     Print-ipal  supplier's  ubIigationK  to 
the  DOR. 

Each  principal  supplier  shall  file 
with  DOE  in  such  form  and  for  such 
period  as  shall  be  designated  by  the 
DOE,  a  report  certifying  the  volume 
of  gasoline  sold  during  the  reporting 
period,  and  shall  submit  with  such 
report  a  redemption  check  equal  on  a 
gallon  basis  to  the  volume  of  gasoline 
sold  during  the  reporting  period. 

{570.45     Redemption  account  advances. 

(a)  Every  supplier  shall  be  entitled 
to  receive  an  initial  redemption  ac- 
count advance  for  deposit  in  its  re- 
demption account  according  to  a  for- 
mula to  be  established  and  published 
by  the  DOE.  Such  formula  shall  take 
into  account  the  needs,  if  any,  of  sup- 
pliers located  in  remote  areas  subject 
to    infrequent    or    irregular    delivery 
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schedules  and  suppliers  in  areas  sub- 
ject to  highly  seasonal  demand. 

(b)  The  DOE  may  provide  for  such 
additional  redemption  account  ad- 
vances as  it  deems  necessary. 

(c)  The  DOE  shall  require  suppliers 
receiving  redemption  account  ad- 
vances to  repay  such  advances  to  the 
DOE  according  to  terms  and  condi- 
tions establi.shed  and  published  by  the 
DOE. 

§  570.46     Inventory  changes. 

(a)  Each  supplier  (including  a  retail 
sales  outlet),  shall  report  according  to 
forms  and  Instructions  to  be  issued  by 
the  DOE  its  inventory  of  gasoline, 
measured  on  the  first  day  of  rationing 
before  any  sales  of  gasoline  are  made, 
measured  at  the  end  of  the  rationing 
program,  and  measured  at  intervals  to 
be  specified  by  the  DOE. 

(b)  any  supplier  (including  a  retail 
sales  outlet),  whose  inventory  at  the 
close  of  the  rationing  program  is  less 
than  its  inventory  measured  on  the 
first  day  of  rationing  shall  be  required 
to  submit  a  redemption  check  or  re- 
deemed ration  rights  to  the  DOE  or  its 
delegate  equal  on  a  gallon  basis  to  the 
amount  of  inventory  drawdown,  less 
an  amount  to  be  specified  by  the  DOE 
for  losses  due  1o  spillage,  evaporation 
and  shrii\kaee. 

§  507.47     Ble«Ml8. 

For  fuels  which  are  a  blend  of  motor 
gasoline  and  other  substances,  DOE 
may  make  such  volumetric  adjust- 
ments as  it  deems  appropriate. 

Subpart  F — Allocation  of  Gasoline 

§  570.51     Relatii»n«4hip  to  Parts  210  and  211 

(a)  Except  where  inconsistent  with 
the  provisions  of  this  part,  the  provi- 
sions of  Parts  210  and  211  of  this 
chapter  shall  continue  to  apply  when 
this  part  Is  in  effect. 

(b)  The  allocation  levels  as  provided 
in  §211.102  and  the  provisions  of 
§211.17  establishing  a  State  set-aside 
program  shall  not  apply  when  this 
part  is  in  effect. 

§  570.52    Supplier/purchaser  relationNhipn. 

Unless  otherwise  directed  by  DOE, 
each  supplier  of  gasoline  shall  supply 
all  wholesale  purchaser-resellers, 
wholesale  purchaser-consumers,  and 
bulk  purchasers  which  purchased  or 
obtained  gasoline  from  that  supplier 
during  the  base  period. 

§  570.53    Alloration  by  Nupplierh  to  whole- 
Rale  purchasers  and  bulk  purchasers. 

(a)  Supply  obligation.  A  supplier's 
supply  obligation  of  gasoline  for  a 
month  which  corresponds  to  the  base 
period  is  the  sum  of  (1)  the  amounts 
of  its  wholesale  purchaser-resellers' 
base  period  volumes  which  were  sup- 
plied by  the  supplier  during  the  base 


15583 

period:  Provided,  That  the  wholesale 
purchaser-reseller  is  still  in  business; 
(2)  the  amounts  of  its  wholesale  pur- 
chaser-consumers' base  period  volumes 
which  were  supplied  by  the  supplier 
during  the  base  period,  provided  that 
the  wholesale  purchaser-consumer  is 
still  in  business;  (3)  the  amounts  of  its 
bulk  purchasers'  base  period  volumes 
which  were  supplied  by  the  supplier 
during  the  base  period:  Provided,  That 
the  bulk  purchaser  is  still  in  business; 
and  (4)  the  amounts  of  base  period 
uses  of  new  wholesale  purchasers  and 
bulk  purchasers  assigned  by  the  DOE. 

(b)  Allocation  by  suppliers  to  whole- 
sale purchasers  and  bulk  purchasers. 
Each  supplier  shall  allocate  to  each 
wholesale  purcha.ser  and  bulk  pur- 
chaser a  volimie  of  gasoline  equal  to 
the  product  of  that  suppliers  alloca- 
tion fraction  (as  defined  in  Part  211  of 
this  chapter)  multiplied  by  the 
amount  equal  to  that  wholesale  pur- 
chaser's or  bulk  purchaser's  ba.sc 
period  use:  Provided,  That.  (1)  a 
wholesale  purchaser-reseller  transfers 
to  its  supplier  by  the  close  of  the  first 
business  day  following  the  date  of  de- 
livery a  redemption  check  or  redeemed 
ration  rights  equal  on  a  gallon  basis  to 
the  volume  of  gasoline  purchased  or 
obtained:  and  (2)  a  wholesale  purchas- 
er-consumer or  bulk  purchaser  trans- 
fers to  it3  supplier  by  the  close  of  the 
first  business  day  following  the  date  of 
delivery  ration  rights  equal  on  a  gaUon 
basis  to  the  voluem  of  gasoline  pur- 
chased or  obtained. 

(c)  Allocation  fractions  equal  to  or 
less  than  one.  (1)  When  a  supplier's  al- 
location fraction  is  less  than  one  (1.0). 
a  supplier  shall  reduce,  on  a  pro-rata 
basis,  the  amoiuits  of  gasoline  to  be 
supplied  its  wholesale  purchasers  and 
bulk  purchasers. 

(2)  Any  supplier  whose  allocation 
fraction  is  equal  to  or  less  than  one 
(1.0)  and  whose  wholesale  purchasers 
or  bulk  purchasers  entitled  to  receive 
an  allocation  from  that  supplier  either 
have  not  purchased  or  have  notified 
the  supplier  of  their  intent  not  to  pur- 
chase their  allocation  entitlement  by 
the  end  of  the  all(x»ition  period  must 
dispose  of  such  additional  volumes  as 
surplus  gasoline  in  accordance  with 
the  provisions  of  paragraph  (e)(1)  of 
this  section. 

(d)  Allocation  fractions  greater  than 
one.  Any  supplier  whose  allocation 
fraction  is  greater  than  one  (1.0)  shall 
make  allocations  based  on  an  alloca- 
tion fraction  of  one  (1.0),  unless  other- 
wise directed  by  the  DOE,  and  shall 
dispose  of  any  volumes  of  gasoline  in 
excess  of  the  allocation  entitlements 
of  its  customers  in  ac<:ordance  with 
the  provisions  of  paragraph  (e)(1)  of 
this  section. 

(e)  Distribution  of  surplus  gasoline. 
(1)  Subject  to  the  provisions  of  para- 
graphs (e)  (2).  (3),  (4).  and  (5)  below,  a 
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supplier  which  has  additional  volumes 
of  gasoline  as  a  result  of  the  applica- 
tion of  paragraphs  (c)<2)  or  (d)  of  this 
section  shall  dispose  of  such  additional 
volumes  as  follows:  (i)  The  supplier 
shall  first  offer  to  sell,  on  a  pro-rata 
basis  to  wholesale  purchasers  and  bulk 
purchasers  which  are  entitled  to  re- 
ceive an  allocation  from  that  supplier 
and  which  have  not  received  100  per 
cent  of  their  allocation  entitlement 
from  that  supplier,  am  amount  equal 
to  the  difference  between  the  alloca- 
tion entitlement  of  that  wholesale 
purchaser  or  bulk  purchaser  minus 
the  amount  actually  sold  to  that  pur- 
chaser for  the  month;  (ii)  the  supplier 
shall  next  offer  to  sell  on  a  pro-rata 
basis  such  additional  volumes  remain- 
ing to  tiie  wholesale  purchasers  and 
bulk  purchasers  to  whom  it  has  a 
supply  obligation;  and  (iii)  a  supplier 
may  next  dispose  of  any  remaining 
volumes  of  gasoline  to  any  holder  of 
ration  rights  or  redeemed  ration 
rights. 

(2)  Transfer  requirements.  In  all 
sales  or  trnnsfcrs  made  pursuant  to 
the  provisions  of  paragraph  (e)(1)  of 
this  section,  a  wholesale  purchaser- 
consumer  or  bulk  purchaser  shall 
transfer  to  the  supplier  by  the  close  of 
the  fir>.t  business  day  following  the 
date  of  delivery  ration  rights  equal  on 
a  gallon  baais  to  the  volume  of  gaso- 
line purchased  or  obtained,  and  a 
wholesale  purchaser-reseller  shall 
transfer  to  the  supplier  by  the  close  of 
the  first  business  day  following  the 
date  of  deli\'ery  a  redemption  check  or 
r<-deemcd  ration  rights  equal  on  a 
gallon  basis  to  the  volume  of  gasoline 
purchased  or  obtained  and  all  other 
purchas'^rs  shall  transfer  to  the  sup- 
plier at  the  time  of  delivery  ration 
rights  equal  on  a  gallon  basts  to  the 
volume  of  gasoline  sold  or  otherwise 
iransferreu. 

(3>  Time  period  for  commitments  to 
purchcise  surplus  product.  Any  pur- 
chaser which  has  been  offered  surplus 
gasoline  pursuant  to  the  provisions  of 
paragraph  <e)(l)  of  this  section,  shall 
notify  the  supplier  of  its  commitment 
to  purchase  a  specified  vohime  of  sur- 
plus gasoline  within  5  business  days  of 
tlie  receipt  of  such  offer.  A  supplier 
shall  hold  open  such  offer  until  the 
expiration  of  this  period,  unless  previ- 
ously notified  by  a  purchaser  of  its 
intent  not  to  purchase  a  volume  of 
surplus  gasoline. 

(4)  Surplu.'i  product  reports.  A  princi- 
pal supplier  or  prime  supplier  that  has 
additional  volumes  of  gasoline  as  a 
result  of  the  application  of  paragraphs 
(CM 2)  or  (d)  of  this  section  shall  file  a 
surplus  product  report  specified  in 
§211.10  of  this  chapter. 

(5)  Redirection  of  surplus  product. 
Notwithstanding  the  provisions  of 
paragraphs  (e)  (1).  (2),  and  (3)  of  this 
section,  the  DOE  may  direct  that  sur- 
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plus  gasoline  be  held  in  inventory  or 
distributed  in  a  manner  designated  by 
the  DOE. 

§  ^TO..)-!     .MIocation  of  unleaded  ira.Holine. 

For  a  month  which  corresponds  to 
the  base  period,  each  supplier  shall 
make  available  to  each  of  its  purchas- 
ers which  is  entitled  to  receive  motor 
gasoline  from  that  supplier  a  volume 
of  unleaded  gasoline  which  bears  the 
same  ratio  to  the  purchaser's  alloca- 
tion entitlement  (as  described  in 
S  570.53)  as  the  ratio  of  the  supplier's 
supply  of  unleaded  gasoline  (net  of 
volumes  allocated  under 

§211.108(0(1X1))  to  its  total  supply  of 
gasoline  (leaded  and  unleaded)  to  be 
allocated  pursuant  to  §  570.53. 

Subpart  G — Ration  Banking 

§  370.61     Coupon  i.snuance  poinU  and  par- 
ticipating banks. 

(a)  Payees  or  endorsees  of  Govern- 
ment ration  checks  may  exchange 
such  checks  for  ration  coupons  of 
equal  value  at  coupon  Issuance  points. 

(b)  Subject  to  terms  and  procedures 
to  be  established  by  DOE.  the  DOE 
may  authorize  certain  firms  f nd  insti- 
tutions to  act  as  (1)  coupon  issuance 
points  to  issue  ration  coupons  in  ex- 
change for  Government  ration  checks, 
and  (2)  participating  banks  to  provide 
ration  rights  accounts  and  redemption 
accounts. 

(c)  Coupon  issuance  points  and  par- 
ticipating banks  shall  maintain  such 
records  and  issue  such  reports  as  may 
be  required  from  time  to  time  by  DOE. 

§  Tt^\^.62    Ration  rightit  account*. 

(a)  Any  firm  or  Individual  may  es- 
tablish a  ration  rights  account  in  ac- 
cordance with  forms  and  procedures  to 
be  established  by  the  DOE.  The  DOE 
may  by  Order  and  Notice  establish  a 
minimum  initial  deposit,  allowable 
fees,  and  other  terms  and  conditions 
governing  the  operation  and  mainte- 
nance of  ration  rights  accounts. 

(b)  No  individual  or  firm  shall  issue 
a  ration  check  for  which  no  ration 
rights  account  has  been  established  or 
drawn  upon  a  ration  rights  account  in 
which  there  are  insufficient  ration 
rights  to  cover  that  ration  check  and 
other  outstanding  ration  checks  drawn 
on  that  account. 

§  370.63    K«dempti<in  arrounts. 

(a)  Each  supplier,  including  a  retail 
sales  outlet,  shall  open  a  redemption 
account  at  any  participating  bank  for 
the  deposit  of  an  initial  redemption 
account  advance.  If  any.  redeemed 
ration  rights,  and  redemption  checks. 
Retail  sales  outlets  with  gasoline  sales 
volumes  below  a  threshold  level  to  be 
determined  by  DOE,  will  be  exempted 
from  this  requirement. 


(b)  The  opening  of  a  redemption  ac- 
count and  the  receipt  of  deposits 
therefor  shall  be  made  at  participating 
banks  according  to  forms  and  proce- 
dures to  be  established  by  the  DOE. 

(c)  No  individual  or  firm  shall  issue  a 
redemption  check  for  which  no  re- 
demption account  has  been  estab- 
lished or  drawn  upon  a  redemption  ac- 
count in  which  there  are  insufficient 
deposits  to  cover  that  redemption 
check  and  other  outstanding  redemp- 
tion checks  drawn  on  that  account. 

(d)  Redemption  checks  shall  not  be 
valid  for  deposit  in  a  ration  rights  ac- 
count, nor  shall  redemption  checks  be 
valid  for  the  purchase  of  gasoline  by  a 
wholesale  purchaser-consumer,  bulk 
purchaser  or  other  ultimate  consumer. 

9  570.64     Rentrictionii  on  endorsementH. 

The  DOE  may  establish  limitations 
on  the  endorsements  of  ration  checks 
jmd  redemption  checks. 

Subport  H — National  Ration  Reserve 

§  370.71     .National  Ration  Re»erve. 

(a)  The  National  Ration  Reserve 
shall  be  u.sed  by  the  DOE  to  meet  na- 
tional disaster  relief  needs,  or  to  pro- 
vide ration  rights  for  auctioning  to  the 
public  in  order  to  establish  a  "white 
market"  for  the  sale  of  ration  rights, 
or  to  provide  allotments  to  the  Gov- 
ernments of  Canada  and  Mexico  to 
meet  the  needs  of  foreign  firms,  or  for 
any  other  purpose  at  the  discretion  of 
the  DOE. 

(b)  For  each  ration  period,  the  DOE 
shall  determine  a  percentage  of  the 
total  available  supply  for  which  ration 
rights  shall  be  reserved  by  the  DOE 
for  the  National  Ration  Reser\e. 

Subpart  I — State  Ration  Reserves 

§  370.81     R<<tabli«hment  of  .St.tte  Ration  Re- 
senes. 

(a)  For  each  ration  period,  the  DOE 
shall  determine  a  percentage  of  the 
total  available  supply  for  which  ration 
rights  shall  be  reserved  by  the  DOE 
for  distribution  to  the  States  as  a 
State  Ration  Reserve,  to  meet  the 
needs  of  approved  hardship  appli- 
cants. In  addition.  DOE  may  authorize 
the  States  to  auction  to  the  public  a 
portion  of  the  ration  rights  from  the 
State  Ration  Reserves,  In  order  to  es- 
tablish a  "white  market"  for  the  sale 
of  ration  rights. 

(b)  Any  State  may  apply  to  the  DOE 
to  create  a  State  Rationing  Office  to 
adminisier  the  State  Ration  Reserve 
according  to  criteria  for  the  delegation 
of  such  authority  to  be  prescribed  by 
the  DOE  by  rule.  Such  application 
may  provide  for  the  distribution  of 
ration  rights  from  the  State  Ration 
Reserve  through  local  boards:  Pro- 
vided, Such  boards  are  of  balanced 
composition  reflecting  the  community 
as  a  whole.  After  DOE  review  of  a 


Slates  application  and  upon  certifica- 
tion by  the  DOE  siirli  £tafr  Rationins 
Oiilre  will  bi  d»  If  gated  appropriate 
wutbontv  io  admin!.ster  the  State 
R-ition  Reserve  allotted  by  thr  IX)E 
lo  that  St.ite. 

<c)  The  Stall  Ration  Rf.sfr\rs  will 
be  dislribufed  by  the  DOE  to  the 
Stale  R'ttioning  Offices  by  transmit- 
ting a  Go'/frnmcnl  ration  check  to 
»ach  Slat*.  The  i=i/e  of  the  Stat*- 
Ration  Re.sfTVf  for  each  State-  sliall  be 
determir:*  d  according  to  that  State's 
^rtsoi.ni'  snU-:-  di;ring  thf  ba.so  j>eriod 
!ind  arcording  to  other  reltvaiit  crite- 
ria dt'trrmint'd  and  published  by  thf 
EX)E. 

<d)  Each  month  llu-  Stale  Ralionint; 
Office  .shall  rtport  lo  the  DOE  with 
nsperl  to  the  preccdinK  mon!  lid'  the 
numoer  of  hard.-^hip  pt-tilions  received 
by  cp.tau'ory  uf  hard>-hip  alleged.  (2) 
the  di>po.s;tion  made  of  Iiard.-iiip  ap- 
plication.t.  <3)  thf  amount  of  ration 
lights  i&s.nd  Irom  the  Staie'.s  Raiion 
Re.serve.  and  «4)  such  other  informa- 
tion a.*;  th-   DOE  .^liall  require. 

(e>  Thi  Stati-  Rationin?  Office  may 
r*  d<  U'va'e  the  aulhorit.\  given  to  it  by 
th*'  DOE  to  local  rationing  board."^. 
providf-d  ih«y  mt-et  thf  balanced  com- 
position criteria  .s»»t  forth  in  para^rapii 
<b)  of  this.sfction. 

(f)  No  State  .sliall  i.si>ue  a  ration 
cheek  drawn  upon  a  ration  riglits  ac- 
count li  ih«-rr  ar»  insufficient  ration 
ri>;hts  to  cover  that  rati'in  check  and 
oth»  r  outt-tandiriK  ration  checks  drawn 
on  that  ration  richf.s  account. 

>  't'U.s2     Hardship  :ippli(-atiitn>.  and  gu>(K>- 
lint-^. 

<a;  H^.rd.'^hip  .Tppliration  will  be  re- 
ceived by  the  State  Rationing  Office 
or  Its  delfgat*'  for  review  and  determi- 
nation. In  its  administration  of  the 
State  Ration  R»'S«'ne.  a  State  Ration 
ini:  Offic.f  or  its  delegate  shall  consid- 
er tfif  h.obility  needs  of  liandi<apped 
p«  rson.-.  In  addition,  thf  State  Ration- 
inn  Office  or  its  df legatf  may  consider 
the  haril.>-hip  needs  of  other  Individ- 
uals and  firm.s.  .sucii  a,s  low-income, 
lon^-di.stance  commutfrs.  migrant 
worker^,  pf  r.soiis  en^'aged  m  liousehold 
moves,  and  other  recurring  or  one- 
time hard.ship  needs. 

(b)  For  purposes  of  lhi.s  section,  the 
term  'hand'capped  person  "  means  any 
individual  *lio.  by  rra.son  of  di.sease. 
injurj.  age.  congenital  malfunction,  or 
other  incapacity  or  dLsabiliiy.  is 
unable  without  special  facilities,  plan- 
ning or  de.sipn  to  utilize  mass  transpor- 
tation vehicles,  facilities  and  services 
and  who  has  a  .sub.st^ntial  impediment 
to  mobility. 
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•  Eiipibiliiy  for  ration  allotments 
will  be  ba.sed  prin  ipally  on  motor  ve- 
hicle reeis'irstion  rerord.s.  maintained 
in  a  national  veh'cle  reti.stration  fiie. 

•  Supplemental  allotments  will  l)e 
granted  for  cert.ain  priority  activities 
to  ensure  the  maantenanre  of  e.s.sential 
public  .services. 
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•  Supplemental  allotments  will  also 
be  gr?nted  to  busire.s.'ips  and  govern- 
ment organisations  with  s)?:nif;cant 
off-highway  ea^soline  re^quiretient.'^. 

•  Local- rat ioniny  board.s  or  other  of- 
fices will  b"  established  by  States,  lo 
provide  spe<ja)  allot menls  to  hard.-hip 
applicants,  Within  DOE  guideline.v 

VEHJiOi-BAStD  ALLOTMENTS 

•  Vehir:le-br;>-ed  ration  lUlotment.s 
will  be  provided  lo  individuals,  busi- 
nesses, and  other  organizations  that 
have  motor  vehicles  registered  in  their 
name.s.  provided  that  thfse  vK^hicles 
are  gasoline  powered,  are  reKistcred 
for  highv\2y  opeiaiiun.  ere  in  opf rat- 
ing condition,  and  have  not  b'.»en 
transferred  to  any  other  party  .subse- 
quent to  iheij  registr;ition. 

•  The  national  v»>hicle  regi.slralion 
file  will  be  maintained  by  the  Depart- 
ment of  energy  (DOEi  from  record,? 
submitted  penodicalJy  by  State.s  and 
otlur  sources  a.s  appropriate,  incorpo- 
rating acidiiions.  deltiion;..  and 
changes  of  vehicle  registration  or  op- 
eration status. 

•  Vehicle  tran.sfers  will  be  rt  c-orded 
on  the  national  regj.siralion  file  to 
permit  only  the  mo.st  recent  regi.'-^lrant 
to  receive  a  ration  alloln<»nt  for  any 
vehicle. 

•  Purchasers  of  new  vehicles  during 
the  rationing  program  will  receiv«- 
ration  allotmt-iits  for  these  vehicles. 

•  Vehicle  allotments  may  vary  ae- 
c'ordinp  to  vehicle  type.  It  is  exptnled 
that  motorcycles  will  receive  lower  al- 
lotments than  siand.ird  pa.ssehcer  cars 
and  .some  trucks  will  recejvfr  highf  r  al 
lotments. 

PBJORrry  activitifs 

•  Supplemental  allotjnems  will  be 
provided  to  bu.sines.se.s.  unit.s  of  gov- 
••rnment.  and  oMier  organizations  that 
merit  priority  status  by  providing  e.s- 
.s'-ntial  public  .Si^rviceE.  including  cer- 
tain Department  of  Defense  acUvities. 
fire  protection,  police  services,  emer- 
gency medicsl  services,  the  U.S.  Po.-tal 
Service,  m.i^s.  public  trrtn.sportation." 
.sanitation  services  and  snow  removal. 

OFF-HIGHWAY  GASO:  INF  NF£»S. 

•  Busir.e.s.s« s  and  governmtntaJ  crga- 
nization.s  that  use  sigriili;ant  amount.s 
of  gasoline  in  off-highway  vehicles  and 
equipment  will  be  eli^'ble  for  supple- 
mental allotments.  Farms  will  be  pro 
vided  with  allotments  adequate  lo 
fully  meet  food  and  fib<=T  prorJuciion 
goals  approvf  d  by  the  Pre.sidenl. 

P.ESEPVES 

•  State  Ration  Rf^ervt.*;  will  be  e.s- 
tablished  in  ea'h  Slate  for  u.st-  by  iocal 
rationing  board.s  or  other  Slate  offices 
in  is.suing  hardship  alJotment-s  States 
will  have  considerable  discretion  in 
the  u.se  of  their  ration  re.serve.s.  sub- 
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ject   to  limited  DOE  standards  and 
guidelines. 

•  DOE  will  establish  and  maintain  a 
National  Ration  Reserve  for  use  in 
meeting  special  national  emergency 
needs,  and  for  such  othtr  purposes  as 
DOE  finds  necessary. 

FOREIGN  BUSINESSES  AND  TOURISTS 

•  DOE  will  provide  allotments  to 
the  Governments  of  Canada  and 
Mexico  to  meet  the  needs  of  Canadian 
and  Me.xican  firms  doing  business  in 
Hie  United  States. 

•  DOE  will  make  arrangements  to 
ensure  the  availability  of  ration  rights 
for  sale  to  foreign  tourists  at  locations 
convenient  to  major  Iwrder  points  of 
entry. 

ISSUANCE  OF  R.\TION  ALLOTMENTS 

•  Ration  allotments  will  be  issued  in 
the  form  of  ration  checks,  which  will 
be  exchangeable  for  ration  coupons  at 
designated  coupon  Ls.suance  points. 

•  DOE  will  prmt  and  mail  vehicle 
ba-sed  ration  checks  in  advance  of  eacli 
ration  period,  with  the  allotment 
amount  appropriate  for  each  vehicle 
type  printed  on  the  check. 

•  DOE  will  issue  .supplemental  allot 
ment    check.s    for    priority    activities, 
fanns.  and  de.signated  firms. 

•  Checks  will  also  be  i.s.sui'd  to 
States  for  their  ration  reserves. 

•  Special  procedures  will  be  instil ut 
ed   for   individuals   and   organizations 
I  hat  fail  to  receive  their  checks  in  the 
mail 

COUPONS 

•  DOE  will  solicit  the  participation 
of  a  variety  of  financial  institutions 
and  other  organizations  as  coupon  is 
suance  points.  These  entities  will  be 
supplied  with  coupons  by  DOE  and 
will  .serve  as  ration  check  cashing" 
points  for  recipients  of  Government 
ration  checks. 

•  Different  .series  of  coupons  will  be 
distributed.  DOE  will  establish  for 
each  series  the  date  at  which  it  be- 
comes valid.  Coupons  will  be  valid 
until  u.sed.  or  until  the  termination  of 
the  rationing  program,  unless  DOE 
finds  that  an  earlier  expiration  date 
for  any  series  is  nece.s,sary  to  prevent 
hoarding  or  other  practices  disruptive 
of  the  program.  , 

RATION  BANKINC. 

•  Individuals  and  organi/^aiions  that 
handle  large  numbers  of  coupons  may 
open  ration  banking  accounts  at  par- 
ticipating ration  bank.s.  subject  to 
DOE  regulations  concerning  lhe.se  ac 
counts. 

•  Account  holders  may  deposit  valid 
coupons  or  ration  checks  to  their  ac- 
counts and  may  write  ration  checks 
against  their  accounts.  i 
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•  Gasoline  suppliers  may  open  re- 
demption accounts  at  ration  banks  for 
the  deposit  of  redeemed  ration  cou- 
pons and  ration  checks.  These  suppli- 
ers may  write  redemption  checks  on 
their  redemption  accounts  to  pay  their 
suppliers  for  resupply  of  gasoline. 

RATION  RIGHTS  EXCHANGE  MARKET 

•  DOE  will  permit  the  sale  or  traixs- 
fer  of  ration  rights  on  a  voluntary 
basis.  DOE  will  impose  no  price  con- 
trols or  other  controls  on  this  "white 
market"  except  as  may  be  necessary  to 
prevent  excessive  coupon  hoarding, 
anticompetitive  practices,  or  other  ac- 
tivities disruptive  of  the  rationing  pro- 
gram. 

•  Recognizing  the  beneficial  role  of 
the  white  market  in  meeting  needl" 
that  cannot  be  met  by  Federal  and 
State  allotment  mechanisms,  and  in 
promoting  the  most  efficient  use  of 
gasoline  in  a  supply  shortage,  DOE 
will  encourage  the  dissemination  of  in- 
formation in  local  media  on  the  prices 
and  availability  of  white  market  ration 
rights. 

•  DOE  may  withhold  a  small  per- 
centage of  the  total  number  of  ration 
rights  and  offer  them  for  sale  to  the 
public,  in  order  to  assure  the  stable 
operation  and  wide.spread  availability 
of  the  white  market. 

GASOLINE  SALES 

•  For  gasoline  .sold  at  retail,  retail- 
ers must: 

—accept  valid  coupons  offered  by 
retail  purchasers  for  gasoline:  and 

—provide  their  Suppliers  with  re 
deemed  ration  rights  for  every  gallon 
resupplied. 

•  In  addition,  retailers  may  at  their 
discretion: 

—accept  ration  checks: 

— i.ssue  scrip  for  any  unused  value  of 
a  coupon  or  check  received  from  a  cus- 
tomer. 

•  Whole.sale  suppliers  must: 
-receive  ration  rights  (or  redemp- 
tion checks)  for  all  gasoline  delivered: 
and 

—remit  to  their  suppliers  redeemed 
ration  rights  (or  redemption  checks) 
for  all  ga.soline  received. 

•  A  redemption  account  advance 
will  be  provided  to  enable  suppliers  to 
write  redemption  checks  for  their  ini- 
tial gasoline  resupply  at  the  t)eginning 
of  the  rationing  program. 

•  Refiners  and  importers  must  re- 
ceive and  deposit  redemption  checks 
from  their  customers,  and  must  remit 
their  own  redemption  checks  to  DOE 
to  mn'.ch  all  ga.soline  sales  or  deliveries 
for  the  period  in  question. 

INTERFACE  WITH  THE  ALLOCATION 
PROGRAM 

•  Certain  allocation  regulations  will 
be  in  effect  during  rationing  to: 


—maintain  supplier-purchaser  rela- 
tionships: 

—ensure  that  each  wholesale  cus- 
tomer receives,  at  a  minimum,  a  quan- 
tity of  gasoline  equal  to  the  lesser  of 
his  allocation  entitlement  or  his  ration 
rights  from  his  base  period  suppliers: 

—provide  an  equitable  mechanLsm 
for  the  transfer  of  gasoline  from  areas 
of  relatively  low  demand  to  areas  of 
relatively  higher  demand  during  a 
supply  .shortage. 

I.  Rationing  Objectives,  Background. 
AND  History 

l.I      PLAN  objectives 

The  objectives  of  this  rationing  plan 
are: 

•  To  provide  a  mechanism  capable 
of  maintaining  an  orderly  and  equita- 
ble market  for  gasoline  in  a  severe 
supply  shortfall,  and  capable  of  rapid 
implementation. 

•  To  comply  with  requirements  of 
the  Energy  Policy  and  Coruservatlon 
Act  of  1975  (EPCA),  which  mandates 
the  development  of  a  contingency  ra- 
tioning plan. 

EPCA  prescribes  that  a  rationing 
contingency  plan  can  become  effective 
only  when  "required  by  a  severe 
supply  interruption  or  in  order  to  ful- 
fill obligations  of  the  United  States 
under  the  international  energy  pro- 
gram." Accordingly,  thLs  plan  is  de- 
signed for  use  only  in  an  extreme  gaso- 
line shortage. 

1.2      equity  CONSIDERATIONS 

Rationing  Is  a  .severe  measure  to  deal 
with  a  serious  emergency.  No  gasoline 
rationing  program  can  perfectly  meet 
the  diverse  needs  of  millions  of  gaso- 
line u.sers  and  still  be  capable  of  rapid 
implementation  in  an  emergency. 
Some  difficult  tradeoffs  must  be  made 
among  the  needs  of  different  segments 
of  the  economy,  and  between  equity 
considerations  as  a  whole  and  adminis- 
trative workability. 

The  problem  is  twofold.  First,  there 
Is  no  universally  accepted  notion  of 
equity.  Given  the  total  amount  of  gas- 
oline available,  providing  concessions 
to  one  group  neces.sarily  implies  less 
for  other  groups.  Second,  there  is  a 
limit  to  how  much  fine  tuning  can  be 
achieved  without  greatly  increasing 
the  admini.strative  complexity  of  the 
plan,  its  co.st.  and  the  Federal  bureauc- 
racy needed  to  direct  it. 

After  considering  many  alternatives. 
DOE  has  developed  a  plan  that  at- 
tempts to  strike  a  reasonable  balance 
l)etween  equity  and  administrative 
feasibility.  The  proposed  plan  is  based 
on  the  premise  that  all-  segments  of 
the  economy  should  share  equitably  in 
the  shortage,  with  no  group  receiving 
undue  advantage  and  no  group  suffer- 
ing severe  hardship. 


DOE  recognizes  that  its  proposed  ra- 
tioning plan  does  not  achieve  perfect 
equity— no  system  can.  But  it  does  pro- 
vide the  means  for  achieving  substan- 
tial equity,  and  it  does  it  in  a  way  that 
involves  a  minimum  of  administrative 
complexity,  government  bureaucracy 
and  delfiy  in  implementation.  Al- 
though additional  procedures  could  be 
developed  to  provide  a  closer  match 
between  allotments  and  needs,  it  is 
DOE'S  conclusion  that  such  proce- 
dures would  cost  more  in  terms  of 
added  complexity,  greater  expense, 
and  increased  Government  interven- 
tion than  they  would  be  worth  in 
terms  of  enhanced  equity. 

1.3     A  BRIEF  HISTORY  OF  GASOLINE 
RATIONING  PLANNING 

1.3.1     Gasoline  Rationitig  During 
World  War  II 

Gasoline  rationing  In  the  United 
States  during  World  War  II  began  in 
1942  as  an  attempt  to  reduce  the 
demand  for  nibber  for  vehicle  tires, 
since  the  sources  of  most  natural 
rubber  imports  to  the  United  States 
had  been  captured  by  Japan.  It  was 
not  until  later  in  the  war  that  ga.soline 
itself  was  in  short  supply. 

Five  clas.ses  of  gasoline  ration  cards 
were  created,  ba.sed  on  individual  mile- 
age needs.  The  Lssuance  of  ration  clas- 
sifications and  allotments  was  the  re- 
.sponsibility  of  local  boards  set  up  the 
Office  of  Price  Administration  (OPA). 
The  exact  total  number  of  ga.soline 
coupons  i.s.sued  was  not  centrally  con- 
trolled nor  accurately  measured.  The 
primary  emphasis  of  the  program  was 
on  conserving  fuel  and  rubber,  not  on 
the  equitable  distribution  and  efficient 
u.se  of  a  given  total  fuel  supply. 

The  ga.soline  .savings  achieved  by  the 
program  were  attributed  in  large  part 
to  the  public's  patriotic  cooperation 
with  the  wartime  needs  of  the  nation. 
Enforcement  mechanisms  were  not 
generally  considered  effective,  howev- 
er. Individuals  who  violated  the  rules 
by  misrepre.senting  their  needs,  and 
gasoline  dealers  who  failed  to  deposit 
promptly  the  coupons  they  received 
from  the  public,  stood  little  chance  of 
detection  and  apprehension. 

13.2    The  1973-1974  Embargo  Period 

In  the  fall  of  1973.  Federal  planning 
for  ga.soline  rationing  was  undertaken 
as  one  of  several  po.ssible  respon.ses  to 
declining  domestic  petroleum  produc- 
tion and  to  the  growing  dependence  of 
the  United  States  on  foreign  sources 
of  supply.  The  oil  embargo  that  began 
in  October  1973  accelerated  these  ef- 
forts, and  the  decision  was  made  to  im- 
plement gasoline  rationing.  Coupons 
were  printed  by  early  1974.  and  an 
Office  of  Gasoline  Rationing  was  set 
up  within  the  newly  formed  Federal 
Energy  Office  (FEO). 
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When  the  embargo  ended  in  late 
March  1974,  FEO  halted  all  rationing 
planning  and  program  implementation 
activities.  The  considerable  program 
design  and  development  work  done  up 
to  that  date  was  saved,  and  the  4.8  bil- 
lion coupons  that  had  been  printed 
were  put  into  secure  storage. 

1.3.3    Continued  Planning  Work  in 
1975 

After  the  Federal  Energy  Adminis- 
tration was  established  to  succeed 
FEO.  it  was  decided  in  early  1975  to 
assemble  a  task  force  to  complete  the 
rationing  plarming  begun  during  the 
embargo. 

A  draft  plan  was  prepared  in  late 
1975.  providing  a  fixed  ration  allot- 
ment for  individuals  holding  driver's 
licenses,  and  providing  variable  allot- 
ments to  businesses  and  non-profit  or- 
ganizations equal  to  a  percentage  of 
their  documented  base  period  gasoline 
consumption. 

1.3.4    Revisions  RcQuired  by  the 

Energy  Policy  and  Conservation  Act  of 

1975 

In  December  1975,  Congress  pas.sed 
and  the  President  signed  the  energy 
Policy  and  Conservation  Act  (EPCA), 
which  provides,  among  other  things, 
for  the  development  of  a  gasoline  and 
diesel  fuel  rationing  contingency  plan. 

EPCA  requires  the  rationing  plan  to 
include,  to  the  extent  practicable: 

•  the  ordering  of  priorities  among 
classes  of  end  users  of  gasoline  and 
diejel  fuel  used  in  motor  vehicles: 

•  the  assignment  of  rights,  and  evi- 
dence of  these  rights,  entitling  end 
u.sers  to  precedence  in  obtaining  ga.so- 
line  and  diesel  fuel  according  to  their 
respective  priorities:  and 

•  the  establishment  of  local  boards 
to  receive  end  user  petitions  and  to  re- 
classify and  modify  end  users'  prior- 
ities or  rights  to  obtain  gasoline  or 
diesel  fuel. 

The  law  states  that  the  rationing 
plan  may  not: 

•  impose  any  tax, 

•  provide  for  a  credit  or  deduction  in 
computing  any  tax,  or 

•  impose  any  user  fee.  except  to  the 
extent  necessary  to  defray  the  cost  of 
administering  the  plan  or  to  provide 
for  Initial  di.stribution  of  end  u.ser 
rights. 

EPCA  provides  that  the  ga.soline  ra- 
tioning program  may  liot  become  ef- 
fective unless  submitted  to  Congress 
and  approved  by  both  houses  within 
sixty  days  of  submission.  Procedures 
are  provided  for  expedited  congres- 
sional consideration  of  such  a  submis- 
sion. 

In  early  1976.  the  neces.sary  changes 
were  made  to  the  rationing  plan  to 
meet  the  requirementa  of  EPCA.  The 
Federal  Energy  Administration  pub- 
lished a  »et  of  proposed  rationing  reg- 
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ulations  In  the  Fedeal  Register  on 
May  28,  1976,  and  hearings  were  held 
in  several  cities.  Written  comments  re- 
ceived in  response  to  the  Federal  Reg- 
ister notice  were  analyzed,  and  final 
changes  based  on  public  comments 
were  made  to  the  rationing  plan. 

In  January  ,1977,  the  rationing  plan 
was  prepared  for  submission  to  Con- 
gress, in  accordance  with  the  require- 
ments of  EPCA.  After  the  current  Ad- 
ministration assumed  office  on  Janu- 
ary 20.  1977,  however,  it  was  decided 
to  withdraw  the  plan  from  the  con- 
gressional submission  process  to 
permit  a  re-evaluation  of  the  plan's 
provisions. 

1.3.5    Subsequent  Plan 
Improvements— 1977-79 

The  nation's  Increasing  dependence 
on  foreign  petroleum,  and  the  uncer- 
tain political  situation  regarding  many 
of  the  countries  that  supply  U.S.  pe- 
troleum imports,  prompted  senior 
energy  officials  to  re-examine  the  ade- 
quacy of  the  rationing  plan  in  1977.  As 
part  of  this  re-evaluation,  it  was  decid- 
ed to  introduce  some  important 
changes  Into  the  rationing  plan, 
making  it  more  quickly  implementable 
and  more  effective.  The  most  signifi- 
cant changes  incorporated  In  this 
latest  plan,  compared  to  earlier  ef- 
forts. Include: 

•  the  use  of  registered  vehicles 
rather  than  driver's  licenses  as  the 
basis  for  most  ration  allotments: 

•  the  use  of  Government  ration 
checks  in  place  of  self-executed  forms 
at  the  beginning  of  the  rationing  pro- 
gram, to  reduce  the  program  s  vulner- 
ability to  fraud; 

•  the  development  of  streamlined 
coupon  distribution  and  Issuance  pro- 
cedures; 

•  The  elimination  of  the  need  for  all 
firms  to  submit  base  period  applica- 
tion forms  for  their  allotments  (only 
priority  and  designated  firms  will  need 
to  file  applications  for  supplemental 
allotments);  and 

•  the  reduction  In  plan  implementa- 
tion time,  making  the  plan  more 
useful  as  a  quick  response  to  a  serious 
supply  interruption. 

1.4      separate  APPROACH  FOR  DIESEL 
FUEL 

Although  EPCA  includes  diesel  fuel 
In  its  requirement  for  the  development 
of  a  rationing  plan,  DOE  has  conclud- 
ed that  major  differences  between  the 
supply  characlerLstics  of  diesel  fuel 
and  gasoline  require  that  the  two  fuels 
be  rationed  by  separate  and  independ- 
ent mechanisms.  Accordingly,  this 
plan  Is  applicable  to  gr^oline  only: 
DOE  is  addresRJng  dk«el  t\i*\  »rparale- 
ly. 
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1.5      fONDlTIONS  LEADING  TO  RATIONING 

Con.sidtrin?  the  restictions  ii'.  FPCA 
concerning  rationing  implen.entation. 
the  expense  and  complexity  of  ration- 
ing, and  the  experience  gainf-d  during 
llic  1973-74  oil  embargo.  DOE  has  ten 
talivt'Iy  concluded  that  only  a  severe 
ga.sohne  shortfall  would  justify  the 
implerrif  nfation  of  rationing;.  For  less 
.severe  gasoline  shortfall  levels,  or  if  a 
sliorttall  were  not  expected  to  be  Ion;;- 
lastuig,  rationing  would  not  be  xisid. 

It  should  bo  noted  that  the  shortfall 
level  for  gasoline  would  not  nec(v>sar- 
ily  br  the  .same  as  the  shortfall  for 
cri.de  petroleum.  It  is  DOE  s  judgment 
th;it  the  U.S.  economy  is  better  able  to 
tolerate  a  given  percentage  sliorttall 
of  gasoline  than  a  comparable  percent- 
age shortfall  of  other  petroleum  prod 
ucts  such  as  middle  di.stillate.  becaus«- 
a  significant  proportion  of  gasolipe  is 
u~;od  for  discretionary  (non-e.s.sei»tial» 
piirpo.'^es.  During  an  oil  shortage.  DOE 
mii-'ht  encourage  or  direct  U.S.  refiner- 
ies to  alter  their  product  output  mix 
to  increase  .supplies  of  heating  oil. 
dir.sel  fuel,  and  other  products  at  the 
expen.se  of  gasoline.  As  a  result,  the 
n-lative  paiioline  shortfall  is  liki  iy  to 
be  somewhat  greater  than  the  (orre- 
spotiding  shortage  of  crude  pf  iroU-um 

1.6      ALTERNATIVE  CONTINGENCY 
.MEASURES  FOR  GASOLINE 

At  the  on.set  of  a  major  oil  supply  in- 
terruption. DOE  could  begin  immedi 
ately  to  implement  ga.soline  rationing. 
However,  in  the  event  of  a  less  severe 
sliortage.  other  measures  less  complex 
and  less  expensive  than  rationing 
could  initially  be  Implemented.  If 
th-«-se  other  mesLsures  were  successful 
in  distributing  supplies  equitably  with- 
out severe  economic  dislocations,  rri 
tioniug  could  be  delayed  or  avoided. 

The  measures  shown  below  are  ex- 
amples of  actions  which  DOE  could 
lake  either  instead  of  rationing,  or  iis 
interim  measures  before  the  impastion 
of  rationing.  Some  of  these  measures 
might  nl.so  operate  concurrently  with 
the  rationing  program. 

•  /1/ioca/Jon  and  Price  Controls— 
DOE  could  reimplement  or  continue 
(if  then  in  force)  both  allocation  and 
price  controls  on  crude  oil  and  refined 
products,  according  to  standby  regula- 
tions developed  for  a  new  shortage. 
For  gasoline,  allocatior  would  extend 
down  to  wholesale  purcha.sers  and 
bulk  pruchasers  but  not  to  retail  pur- 
chasers. These  controls  would  mini- 
mi7.e  the  initial  impacts  of  oil  short 
ages  on  any  single  group  or  region  by 
ensuring  shared  supplies  among  all  re- 
fining and  distribution  systems  at  con- 
trolled prices. 

•  Public  Awareness  and  Volvntaru 
Conservation— DOE  could: 

Publicize  the  nature  and  extent  of 
the  petroleum  shortage; 
Urge  the  public  to  conserve  energy; 


Provide  suggestions  on  specific  ways 
of  cotiser\ing  fuel  of  all  kincLs  to 
reduce  consumer  demand  for  oil  prod- 
ucts, especially  gasoline:  and 

Encourage  employers  to  provide  em- 
ployees with  or  inform  employees 
about  alternative  commuter  transpor- 
tation to  and  from  work. 

•  Strict  Enforcement  of  Speed 
Limits—Since  gasoline  savings  are 
achieved  by  lowered  highway  speeds. 
DOE  could  actively  encourage  States 
to  inrrea.se  their  enforcement  of  55 
mph  speed  limil.s.  especially  on  Feder- 
ally supported  highways.  Increased 
fines  for  speed  limit  violations  could 
be  encouraged  as  a  means  of  paying 
for  I  lie  additional  enforcement  costs. 

•  Mnnilalory  Conservation  Pro- 
gravis— DOE  could  implement  one  or 
more  st.indby  mandatory  fuel  conser- 
vation measures  aimed  at  reducing 
nones.sential  travel  during  a  gasoline 
shortage. 

•  Stralrqic  Storaor  Drawdown  — 
Strategic  re.serves  of  crude  oil  could  be 
drawn  down  in  accordance  with  the 
procedural  requirements  of  EPCA. 
These  re.serves  could  play  a  role  in  off- 
set ling  oil  shortages  cau.sed  by  an  oil 
import  inierruption. 

•  Reducing  Long  Lines  at  Retail 
Gai<oline  Stations.— To  ease  the  hard- 
ships caused  by  long  lines  at  .service 
stations.  DOE  could  require,  or  could 
encourage  the  Stales  to  require,  mini- 
mum gasoline  purchase  levels  for  auto- 
mobiles, to  prevent  drivers  from  get- 
ting in  line  for  gasoline  until  their 
tanks  were  at  least  half  empty.  An- 
other policy  that  might  reduce  gaso- 
line station  lines  is  th.e  prohibition  of 
sales  to  vehicles  with  odd-numbered  li- 
cen.^e  plates  on  even-numbered  dates 
and  vice  vensa.  Neither  of  these  meas- 
ures would  affect  the  total  supply  of 
or  demand  for  gasoline,  but  they  could 
reduce  waiting  lines  by  eliminating 
"tank-topping." 

2.  Gasoline  Rationing  Plan 
Operations 

This  part  describes  the  ga.soline  ra- 
tioning plan  as  DOE  envisages  it  in  op- 
eration. As  mentioned  in  the  introduc- 
tion, diesel  fuel  rationing  is  not  de- 
.scribed  in  this  plan,  but  is  being  ad 
dre.s.sed  separately  by  DOE. 

2.1      BACKGROUND 

Gasoline  rationing  is  a  system  thai 
controls  the  sale  of  gasoline  by  requir- 
ing that  each  gasoline  supplier  collect 
ration  rights,  issued  by  the  Federal 
Government,  for  all  gasoline  sold.  The 
Federal  Government  will  periodically 
distribute  the.se  ration  rights  in  the 
form  of  ration  checks,  which  can  be 
exchanged  for  coupons  at  issuance 
points. 


2.2     KEY  definitions  I 

The  following  definitions  apply  to 
this  rationing  plan  narrative.  A  more 
complete  list  of  definitions  may  be 
found  in  the  rationing  regulations. 

Allotment.  The  value  in  gallons  of 
the  ration  rights  i.s.«!ued  by  DOE  to  a 
ration  recipient. 

Based  Period.  A  period  in  the  base 
year  corresponding  to  the  current  cal- 
endar month  or  quarter,  or  current 
ration  period,  as  appropriate. 

Base  Year.  A  twelve-month  period 
designated  by  DOE  and  used  in  com- 
puting supplemental  allotments. 

Firm.  Any  association,  company,  cor- 
poration, estate,  joint-venture,  part- 
nership, or  .sole  proprietorship,  or  any 
other  entity  however  organized  includ- 
ing charitable,  educationnl.  or  other 
eleemosynary  institution.s.  and  the 
Federal  Government  including  corpo- 
rations, departments.  Federal  agen- 
cies, and  other  instrumentalities,  and 
State  and  local  governmenLs.  Farmers 
and  .self-employed  individuals  are  con- 
sidered firms  for  the  purposes  of  this 
rationing  plan. 

Gasoline.  Motor  gasoline,  excluding 
aviation  gasoline. 

Handicapped  Person.  Any  individual 
who.  by  reason  of  disease,  injury,  age. 
congenital  malfunction,  or  other  inca- 
pacity or  disability,  is  unable  without 
special  facilities,  platming  or  design  to 
utilize  ma-ss  transportation  vehicles, 
facilities  and  services  and  who  has  a 
substantial,  permanent  Impediment  to 
mobility. 

National  Ration  Reserve.  A  reserve 
of  ration  riglits  retained  by  DOE  to 
meet  .special  national  disaster  relief 
needs  during  the  rationing  program  or 
lor  such  other  purposes  as  DOE  finds 
neces-sary. 

Ration  Period.  The  titne  span  be- 
tween the  dale  one  coupon  series  be- 
comes valid  and  the  date  the  immedi- 
ately following  coupon  series  becomes 
valid. 

Ration  Recipient.  A  registrant,  or 
any  other  firm  or  individual  designat- 
ed by  DOE  as  eligible  to  receive  ration 
rights  allotments. 

Ration  Rights.  Ration  checks  and 
ration  coupons  evidencing  the  right  of 
a  ration  recipient  to  buy  specified  vol- 
umes of  gasoline. 

Registrant.  The  party  named  in  the 
most  recent  motor  vehicle  registration 
record  maintained  in  DOEs  national 
vehicle  registration  file. 

State.  Any  one  of  the  fifty  States, 
the  District  of  Columbia.  Puerto  Rico, 
or  any  territory  or  possession  of  the 
United  States  determined  by  DOE  to 
be  subject  to  the  terms  of  this  ration- 
ing plan. 

State  Ration  Reserve.  The  ration 
rights  provided  by  DOE  to  a  State  to 
meet  the  needs  of  hardship  applicants 
and  others  within  that  State  according 


to  eligibility  criteria  established  by  the 
State  within  DOE  guidelines. 

State  Rationing  Office.-  The  office 
established  or  designated  by  each 
State  to  administer  the  State  Ration 
Reserve,  local  rationing  boards,  and 
other  rationing  activities  in  the  State. 


2.3     entitlements  AND  RESERVES 

2.3.1  Eligibility  for  Ration 
Allotments 

2.3.1.1    Registrants 

The  basic  eligibility  for  ration  allot- 
ments is  determined  by  motor  \'ehirle 
registration  records  maintaired  in 
DOE's  national  vehicle  registration 
file.  Any  Individual  or  firm  named  on 
a  registration  record  (the  "regLstrant") 
is  eligible  for  an  allotment  of  ration 
rights  if  the  corresponding  registered 
vehicle  is  gasoline  powered  and  is  of  a 
type  for  which  DOE  has  assigned  an 
allotment  index.  Vehicles  for  which 
multiple  registration  records  have 
been  submitted  to  DOE  will  be  enti- 
tled to  only  a  single  allotment,  based 
on  the  most  recent  registration  date. 

Once  rationing  begins,  DOE  will  use 
special  procedures  to  exclude  from  its 
national  vehicle  registration  file  regis- 
tration records  for  inoperable  \  ehlcles, 
and  registration  records  fraudulently 
applied  for  In  order  to  obtain  ration  al- 
lotments, such  as  for  Junked  vehicles. 
Vehicles  transferred  during  rationing 
will  have  their  subsequent  ration  all- 
lotments  mailed  to  the  new  owners. 

Formerly  registered  vehicles  that 
have  inactive  or  lapsed  registrations 
when  rationing  is  announced  will  gen- 
erally not  be  eligible  for  ration  allot- 
ments. However,  under  certain  circum- 
stances, DOE  may  at  its  dl.scretion 
permit  vehicles  with  lapsed  registra- 
tions to  become  eligible  for  ration  al- 
lotments if  it  can  be  demonstrated 
that  these  vehicles  were  not  previously 
scrapped  or  abandoned,  or  if  it  can  be 
otherwise  shown  that  these  vehicles 
are  not  being  registered  for  the  princi- 
pal purpose  of  receiving  ration  rights. 

Retail  purchasers  of  newiy  manufac- 
tured vehicles  will  receive  pro  rata 
ration  allotments  for  the  remainder  of 
the  current  ration  period  at  the  time 
these  new  vehicles  are  purchased,  and 
these  vehicles  will  be  added  to  the  na- 
tional vehicle  registration  file  for  the 
i.ssuance  of  normal  allotments  for  .sub- 
sequent periods. 

Vehicles  for  which  registration  ap- 
plications have  been  submitted  and 
are  'in  process"  on  a  given  cut  off  date 
specified  by  DOE  will  be  considered  to 
be  registered  at  the  beginning  of  the 
rationing  program. 

2.3.1.2    Priority  Firms 

A  second  category  of  ration  recipi- 
ents Is  the  group  of  firms  whose  essen- 
tial public  service  activities  are  offi- 


cially recognized  as  requiring  priority 
status.  These  firms  may  file  special  ap- 
plications showing  their  base  period 
fuel  consumption  for  use  in  computing 
their  supplemental  allotments.  DOE 
will  issue  ration  rights  to  these  prior- 
ity firms  such  that  their  allotments 
will  equal  a  high  percentage  of  their 
base  period  gasoline  consumption.  The 
percentage  levels  to  be  granted  to  pri- 
ority firms  will  be  determined  by  DOE 
when  rationing  is  announced.  These 
levels  may  differ  for  different  classes 
of  priority  firms.  With  the  exception 
of  mass  public  tran-iportation,  which 
may  be  provided  with  alllotments  at  or 
above  100  percents  of  base  period  con- 
sumption, DOE  anticipates  that  the 
appropriate  level  for  most  other  prior- 
ity services  will  be  at  or  near  90  per- 
cents of  base  period  consumption.  This 
level  is  consistent  with  DOE"s  belief 
that  even  priority  firms  can  achieve 
.some  conservation  in  a  serious  fuel 
shortage. 

Certain  Department  of  Defense  ac- 
tivities, fire  protection,  police  services, 
emergency  medical  services,  the  U.S. 
Postal  Service,  mass  public  trannporta- 
tion  (including  school  buses),  sanita- 
tion services,  and  snow  removal  are 
the  principal  services  for  which  DOE 
envisions  priority  statu*.  DOE  may 
add  other  services  or  entitles  to  this 
list  If  it  finds  that  such  additioiis  are 
neces-sary  to  prevent  severe  social  or 
economic  impacts  or  to  avoid  cutbacks 
of  essential  public  services. 

2.3.1.3    Off-Highway  Gnsoline  Needs 

Firms  that  use  significant  amounts 
of  gasoline  for  business  or  governmen- 
tal purposes  in  off-highway  vehicles 
and  equipment  not  contained  in  the 
national  vehicle  registration  file  may 
be  eligible  for  supplemental  allot- 
ments. 

a.  Farming 

Ration  allotments  for  off-highway 
vehicles  and  equipment  used  in  the  ag- 
ricultural production  of  food  and 
fibers  will  be  provided  in  a  timely 
manner,  and  in  amounts  adequate  to 
fully  meet  food  and  fiber  production 
goals  approved  by  the  President.  The 
Secretary  of  Agricultur»»  will  be  re- 
sponsible for  assuring  that  production 
goals  for  agricultural  commodities  are 
established. 

b.  "Designated  Firms" 

Supplemental  allotments  for  other 
firms  with  off-highway  gasoline  needs 
("designated  firms")  will  be  computed 
as  a  percentage  of  base  period  gasoline 
volumes  used  in  qualifying  off-high- 
way equipment.  DOE  may  apply  dif- 
ferent percentages  in  computing  the 
supplemental  allotments  for  different 
classes  of  designated  firms.  In  general. 
the  percentages  used  in  these  compu- 


tations are  not  expected  to  be  as  high 
as  for  priority  activities. 

Excavation,  construction,  drilling, 
mine  operations,  and  the  use  of  gaso- 
line-powered boats  in  business  or  gov- 
ernmental work  are  examples  of  the 
types  of  activities  that  will  qualify  for 
supplemental  allotments  to  designated 
firms. 

2.1.4    Other  Supplemental  Allotments 

DOE  may  at  its  discretion  designate 
other  activities  or  entities  as  eligible 
for  supplemental  allotments. 

2.3.1.5    Federal  Coxemment  Vehicles 

Because  most  Federal  Government 
vehicles  are  not  included  in  State 
motor  vehicle  registration  files,  these 
vehicles  would  not  become  part  of 
DOE'S  national  vehicle  registration 
file  assembled  from  State  records.  For 
this  reason,  and  because  available  data 
suggest  that  most  Federal  vehicles  are 
typically  used  less  intensively  than 
average,  DOE  would  make  special  ar- 
rangements with  Federal  agencies  to 
provide  allotments  for  their  use.  These 
allotments  would  be  equivalent  to  a 
percentage  of  the  agencies'  base 
period  use.  comparable  to  the  psixent- 
age  granted  to  other  organisations 
through  vehicle-based  allotments. 

2.3.1.6    Foreign  Businesses 

DOE  will  provide  allotments  from 
the  National  Ration  Reserve  to  the 
Governments  of  Canada  and  Mexico 
for  distribution  to  Canadian  and  Mexi- 
can firms  that  do  business  in  the 
United  States.  The  size  of  these  allot- 
ments will  be  sufficient  to  provide 
such  firms  with  approximately  the 
same  percentage  of  their  base  period 
consumption  within  the  United  States 
as  is  provided  by  vehicle  allotments  to 
comparable  U.S.  firms. 

In  addition,  DOE  will  assist  foreign 
motorists— including  tourists  as  well  as 
business  travelers— in  locating  white 
market  points  convenient  to  principal 
border  crossings  for  the  purchase  of 
any  additional  ration  rights  these  mo- 
torists may  need. 

2.3.7    Special  Eligible  Individuals 

In  a  few  special  cases,  at  the  discre- 
tion of  DOE,  individuals  may  be  con- 
sidered as  eligible  for  ration  allot- 
ments even  though  their  vehicles  are 
not  registered  with  any  State  depart- 
ment of  motor  vehicles.  An  example  of 
such  a  group  would  be  Indians  living 
on  Federal  reser\'ations  where  the  op- 
eration of  vehicles  is  permitted  with- 
out State  vehicle  registrations. 

DOE  will  identify  these  special 
groups  on  a  ca.se-by-case  basis  l>efore 
or  during  the  rationing  implementa- 
tion period. 
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2.3.1.8    Availability  of  the  White 
Market  for  Additional  Ration  Rights 

DOE  has  designed  its  rationing  pro- 
gram on  a  per-vehicle  basis  becau.se  in 
a  severe  gasoline  supply  emergency 
such  a  system  can  be  implemented  rel- 
atively quickly  compared  to  alterna- 
tive rationing  systems.  Eligibility  for 
supplemental  allotments  has  gent-rally 
been  limited  to  priority  firms,  farms, 
and  designated  firms.  All  individuals 
and  firms,  however,  "ftith  gasoline 
needs  above  the  amounts  granted 
them  by  DOE  will  have  recourse  to 
the  ration  rights  exchange  market 
(■•white  market"),  where  ration  rights 
will  be  available  for  sale  by  individuals 
or  firms  with  rights  in  excess  of  their 
needs. 

DOE  may  set  aside  a  percentage  of 
total  ration  rights  to  be  offered  for 
sale  to  the  public  as  a  way  of  ensuring 
the  stability  and  effectiveness  of  the 
white  market.  Revenues  received  from 
such  sales  would  be  used  to  defray 
program  operating  costs. 

2.3.1.9    Leased  and  Rented  Vehicles 

DOE  may  require  vehicle  rental  or 
leasing  firms  to  transfer  to  their  cus- 
tomers all  or  an  equitable  portion  of 
tlie  ration  rights  issued  for  leased  and 
rented  vehicles. 

2.3.2     Allotment  Variations  by  Vehicle 
Type 

DOE  will  vary  allotments  by  vehicle 
typo,  reflecting  differences  in  average 
annual  gasoline  use  by  certain  broad 
vehicle  classes.  To  provide  examples  of 
how  these  allotment  variations  might 
be  handled.  DOE  has  anal.vzed  fuel 
consumption  and  average  annual  miles 
traveled  by  vehicles  in  various  catego- 
ries according  to  statistics  provided  by 
the  U.S.  Department  of  Transporta- 
tion and  by  a  number  of  other  govern- 
mental agencies  and  private  groups. 
The  result  of  this  analysis  is  a  set  of  il- 
lustrative allotment  indices  of  the 
type  that  DOE  could  use  to  compute 
the  size  of  the  allotment  for  each  type 
of  vehicle.  The  indices  are  keyed  to 
the  passenger  automobile  allotment, 
which  is  assigned  an  index  value  of 
1.0. 

The  following  example  illustrates 
iiow  the  sample  allotment  indices  were 
computed.  To  liegin  with,  pa.sser.ger 
cars  were  found  to  have  an  average 
annual  gasoline  consumption  of  748 
gallons.  This  amount  was  assigned  a 
reference  index  of  1.0.  All  other  vehi- 
cle classes  are  compared  to  this  pas- 
senger automobile  reference  index. 
For  example,  trucks  between  26.000 
pounds  and  33.000  pounds  (gross  vehi- 
cle weight)  were  found  to  have  an 
average  annual  gasoline  consumption 
of  3.132  gallons.  When  this  figure  is  di- 
vided by  the  passenger  car  gallons-per- 
year  figure  of  748.  the  allotment  index 
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for  these  trucks  is  found  to  be  4.2.  Al- 
lotment indices  for  other  vehicles  were 
similarly  determined,  all  keyed  to  the 
reference  index  of  l.O  for  passenger 
cars. 

It  should  be  noted  that  estimates  of 
average  annual  gasoline  consumption 
vary  considerably  among  different 
sources.  As  new  data  become  available. 
DOE  will  periodically  revise  vehicle  al- 
lotment indices  to  reflect  the  latest 
and  most  accurate  statistics.  The  fig- 
ures shown  below  are  therefore  only 
illustrative  of  the  approximate  magni- 
tudes of  the  allotment  indices  for  the 
vehicle  categories  shown,  based  on 
data  currently  available. 

Exhibit  2-1.  Representative  Exam- 
ples OF  Allotmfnt  Indices  for 
Highway  Vehicles 


VchlciF  Category 


Allotment 
Index' 


Motorsoooters  and  Mopeds  ' 

Motorcycles 

Passenger  automobiles,  buses,  trucks 
under  10.000  lbs.. '  and  all  recreational 
vehicles  ' 

Trucks  between  10.000  and  20.000  lbs 

Trucks  between  20.000  and  26.000  lbs ..._. 

Trucks  bt'tween  26.000  and  31.000  lbs 

Trucks  over  33.000  lbs _».-..~...™— .... 


0.1 

0.2 


10 
2.3 
2.4 
«.2 

T.0 


'PItriires  .sho«-n  are  ecamples  only:  actual  figures 
would  be  computed  by  IX>E  using  Itie  latest  vehicle 
statistics  available  «lien  rationing  is  aiuiounced. 

'Motorscootcrs  and  moped;!  aill  be  assigned  an 
index  of  O.I.  provided  they  are  separately  regtatered 
in  the  States'  files  ased  to  compile  (he  natlonxl  file. 

'All  weights  gut-n  are  gross  vehicle  weight 
iOVW). 

•DOE  Intendb  to  limit  the  definition  of  recre- 
ational vehicles  to  mean  recreational  vehicles  with 
at  lea.^t  (our  wheels  and  registered  for  highway  use. 

No  vehicle  allotments  will  be  pro- 
vided for: 

•  -dealer-plate"  registrations,  since 
these  registrations  are  not  issued  to 
specific  vehicles; 

•  trailers  and  other  nonpowered  ve- 
hicles; 

•  vehicles  that  do  not  require  gaso- 
line for  their  operation  (such  as  diesel. 
propane  and  electric-powered  vehi- 
cles); and 

•  vehicles  not  registered  for  high- 
way use.  such  as  power  boats,  snowmo- 
biles, and  vehicles  operated  principally 
on  trails  or  race  tracks. 

It  should  be  noted  that  in  many 
States  the  weight  used  for  classifying 
vehicles  Is  not  gross  vehicle  weight. 
DOE  will  convert  the  weight  figures 
provided  by  these  States  to  gross  vehi- 
cle weight  for  use  in  the  national  vehi- 
cle registration  file. 

2.3.3    Special  Reserves 

Doe  will  establish  two  t>-pes  of  re- 
serves, the  State  Ration  Reser\es  and 
the  National  Ration  Resene.  to  ac- 
commodate special  hardships  and 
emergencies  that  require  gasoline 
ration  rights  in  excess  of  other  allot- 
ments. 


2.3.3.1    State  Ration  Reserves 

Each  State  will  be  given  an  allot- 
ment each  ration  period,  called  the 
State  Ration  Reserve,  for  use  by  the 
State  at  its  discretion,  the  size  of  the 
State  Ration  Reserves  will  be  equal  to 
a  percentage  of  the  projected  total 
available  supply  of  gasoline,  appor- 
tioned among  the  States  according  to 
base  period  gasoline  sales  in  each 
State  and  other  factors  to  be  deter- 
mined by  DOE.  The  actual  percentage 
to  be  used  in  computing  the  State 
Ration  Reserves  will  be  announced  by 
DOE  when  the  rationing  program  is 
implemented;  it  is  expected  to  t>e  ap- 
proximately 3  percent  of  the  total 
volume  of  gasoline  available. 

The  State  Ration  Reserve  will  be 
controlled  by  a  State  Rationing  Office 
in  each  State.  Each  State  Rationing 
Office  will  be  enouraged  by  DOE  to  es- 
tablish a  system  of  local  rationing 
boards  or  similar  offices  throughout 
the  State  to  receive  and  review  hard- 
ship applications  and  to  issue  hardship 
allotments  to  qualified  applicants  In 
each  community. 

Applicants  for  hardship  allotments 
must  file  applications  according  to  the 
eligibility  criteria  established  by  each 
State  (within  DOE  guidelines),  de- 
scribing the  nature  of  their  hardship 
and  the  amount  of  the  hardship  allot- 
ment requested. 

Hardship  allotments  will  be  issued  to 
eligible  applicants  in  the  form  of 
ration  checks,  drawn  on  ration  rights 
accounts  established  at  ration  banks 
for  this  purpose.  State  ration  accounts 
will  be  replenished  by  periodic  checks 
from  DOE  to  the  States. 

States  will  have  certain  discretion  in 
the  use  of  their  Ration  Reserves,  sub- 
ject to  DOE  guidelines  and  require- 
ments, including  the  EPCA  require- 
ment that  consideration  be  given  to 
the  mobility  needs  of  the  handi- 
capped. DOE  will  provide  assistance  to 
the  States  for  the  administration  of 
their  Ration  Reser\es. 

2.3.3.2.    77ie  National  Ration  Reserve 

The  National  Ration  Reserve  (NRR) 
will  be  established  as  a  special  contin- 
gency reserve,  to  be  used  by  DOE  for 
the  following  purposes: 

•  national  disaster  relief; 

•  allotments  to  Canada  and  Mexico 
for  foreign  firms  doing  business  in  the 
United  States; 

•  allotments  to  special  eligible  indi- 
viduals: 

•  sales  (if  any)  of  ration  rights  to 
the  public  to  improve  the  operation  of 
the  white  market:  and 

•  any  other  purpose  that  DOE  may 
deem  necessary. 

The  NRR  will  be  initially  computed 
as  a  percentage  (to  l>e  determined  by 
DOE)  of  the  projected  total  available 
supply  of  gasoline  for  each  ration 
period.   This   percentage   may  be   in- 


creased or  reduced   from  one  ration 
period  to  the  next  as  necessary. 

The  NRR  will  be  maintained  in  a 
ration  rights  account,  against  which 
checks  may  be  written  by  DOE  to  ful- 
fill the  purposes  of  the  resene. 

2.3.4    Computation  of  Reserves  and 
Allotments 

2.3.4.1    Definition  of  Terms 

In  the  formulas  provided  below,  the 
following  lerms  have  the  following 
meanings: 

Trrm  •  Drfintlion 

CP  The    computation    period,    equal    to    90 

days,  which  is  used  to  d(  termiiie  the 
lencth  01  iht-  ration  period. 

REF  Projti.l*>d    refinery    output    of    gasoline 

during  the  computation  period. 

IMP  Pro.kTtf-d  imports  of  ga-solinc  during  the 

computation  period. 

EXP  Proj«'Cl«'d  exijorts  of  gaKOlinr  during  the 

compulation  period. 

lOS  Projected  )Obrj-s  of   utu^ollne   from   spill- 

agt'.  evaporation,  and  casualty  losses 
during  the  computation  period. 

INV  Amount   of    desinnl    gasoline    inventory 

drawdown  or  buildup  during  the  com- 
pulation period. 

ADJ  An  adjurtiiiR  term   representing  errors 

ard  unclalmrd  allotmentK  in  prevous 
ralion  periods. 

TAS  The  total  available  supply  of  gasoline  to 

be  rationed  during  a  compulation 
period. 

NRR  The  gallon  »aliie  of  ration  rights  to  be 

reserved  for  use  in  the  National  Ration 
R«««'rve  for  the  romputallon  period. 

SRR  The  gallon  valm*  of  ration  right.s  dLstril>- 

uted  to  the  Sl>ai«w  for  the  State  Ralion 
Re?erv«*  for  the  computation  period. 

NAS  The    ael    available    .supply    ol    ga.so!ine 

during  a  computation  period,  equal  to 
the  TAS  minus  amounts  nj-cessary  for 
tile  National  Ration  Rr«er^■e  and  the 
State  Ration  Reserves. 

8A  The  sum  of  all  supplemental  allotments 

to  priority  firm.";,  farm-s.  and  designated 
firms  for  the  computation  period. 

BAS  The  l>asir  allotment  supply  available  for 

distribution  to  n-gi.si rants. 

VC  Vehicle  classlfii-atiorxs)  to  be  established 

by  DOE  for  all  vehicles  desiiinated  by 
DOE  a*  eligible  to  receive  allotments. 

AI  Th<    allotoient    index,    which    expresses 

the  value  of  the  allotment  for  any  ve- 
hicle in  a  given  vehicle  classification  in 
relation  to  the  allotment  for  private 
automobiles  (the  allotment  index  for 
private  automobiles  will  lie  1.0). 

CVP  The  classification  vehicle  point,  which  is 

the  sum  of  all  vehicles  in  a  given  vehi- 
cle classification,  multiplied  by  the  al- 
lotment index  for  that  vehicle  classifi- 
cation. 

TVP  The  total   vehicle  points,   which   Is  the 

sum  of  the  clas.sification  vehicle  points 
"CVPsi  for  all  vehicle  classifications. 

BA  The   l>asic   allotmint    for   private   auto- 

mobiles in  the  computation  period. 

DBA  The  distributed  tsa.sic  allotment,  equal  to 

the  allotment  di.Mributed  to  a  private 
automobile. 

IIP  The  length  of  a  ration  period  in  days. 

ADA  The  actual  distributed  allotment,  equal 

to  the  distributed  basic  allotment 
(DB.A>  multiplied  by  the  allotment 
Index  <AI) 


2.3.4.2    Calculations 

This  section  establishes  the  formu- 
las for  calculating  all  allotments  and 
the  length  of  each  ration  period.  A  90- 
day  computation  period  (CP)  is  used  in 
these  calculations  initially,  since  the 
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precise  length  of  the  ration  period  is 
not  known  until  the  final  calculation 
is  made. 

a.  Total  Aiailable  Supply  (TAS).  The 
total  available  supply  (TAS)  of  gaso- 
line that  can  be  sold  during  the  com- 
putation period  is  determined  from 
data  available  on  the  refining  and  im- 
porting of  gasoline,  adjusted  for  ex- 
ports. los.ses.  inventory  changes,  and 
other  adjustments  determined  by 
DOE. 

TAS-  REF 4  IMP-EXP-LOS t  INV  +  ADJ 

b.  Net  Available  Supply  (NAS).  The 
net  available  supply  is  computed  by 
subtracting  from  the  TAS  the  gallon 
values  of  the  National  Ration  Reserve 
and  the  State  Ration  Re.serves. 

NSA=  TAS-NRR-SRR 

c.  Basic  Allotment  Supply  (BAS). 
The  basic  allotment  supply  (BAS)  is 
computed  by  deducting  the  sum  of 
supplemental  allotments  (SA)  from 
the  NAS.  Since  supplemental  allot- 
ments to  priority  and  designated  firms 
are  computed  from  base  period  con- 
sumption data  provided  on  a  calendar 
month  basis,  the  term  SA  will  require 
a  pro  rata  adjustment  to  a  computa- 
tion period  basis  before  being  used  in 
this  calculation. 

BAS=NAS-SA 

d.  Basic  Allotment  (BA).  The  basic 
allotment  (BA)  is  computed  as  follows: 

(1)  The  sum  of  all  vehicles  in  a  given 
vehicle  classification  is  multiplied  by 
the  allotment  index  (AI)  for  that  clas- 
sification to  yield  the  numl)er  of  classi- 
fication vehicle  points  (CVP). 

CVP=VCx  AI 

(2)  The  sum  of  the  CVPs  for  all  vehi- 
cle classifications  equals  the  total  ve- 
hicle points  (TVP). 

TVP=CVP,-(CVPs-f  -  .  . 

(3)  The  basic  allotment  (BA)  equals 
the  basic  allotment  supply  (BAS)  di- 
vided by  the  total  vehicle  points 
(TVP). 


BA    = 


BAS 


e.  Length  of  the  Ration  Period.  If 
gasoline  supply  levels  during  a  short- 
age could  be  accurately  projected, 
then  DOE  could  determine  in  advance 
both  the  total  amount  of  allotments  to 
be  distributed  and  the  period  for 
which  these  allotments  would  be  valid. 
However,  because  coupons  must  be  dis- 
tributed before  supply  levels  are 
known,  and  because  these  supply 
levels  may  vary  substantially  from  the 
projected  values,  DOE  needs  a  mecha- 
nism for  matching  actual  available 
gasoline  supplies  with  the  number  of 
ration    coupons    already    distributed. 
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Varying  the  length  of  the  ration 
period  is  one  such  mechanism. 

For  example,  if  coupons  have  been 
distributed  for  a  90-day  period  on  the 
basis  of  a  projected  gasoline  supply, 
and  if  the  supply  subsequently  turns 
out  to  be  below  the  projected  level, 
the  ration  period  can  be  extended 
l)eyond  90  days  to  balance  the  coupons 
with  the  lower  level  of  supply. 

The  length  of  the  ration  period  is 
computed  from  the  basic  allotment 
(BA),  determined  above,  divided  into 
the  distributed  basic  allotment  (DBA), 
which  represents  the  average  gallon 
value  of  coupons  already  dLstributed 
for  automobiles,  multiplied  by  the 
computation  period  (CP). 


RP    = 


DBA 
BA 


X    CP 


f.  Actual  Distributed  Allotments.  The 
actual  distributed  allotment  (ADA)  for 
each  vehicle  Is  determined  by  multi- 
plying the  distributed  basic  allotment 
(DBA)  by  the  allotment  index  (AI>  for 
the  appropriate  vehicle  class. 

ADA=DBAxAI 
2.4      ISSUANCE  PROCEDURES 

This  section  describes  how  the  allot- 
ments computed  above  are  distributed 
to  individuals  and  firms. 

2.4.1    National  Vehicle  Registration 
File 

As  an  advance  preparedness  meas- 
ure, prior  to  any  decision  to  imple- 
ment gasoline  rationing,  EKDE  will  de- 
velop a  national  vehicle  registration 
file  (NVRF).  This  file  will  contain  all 
the  vehicle  registration  records  pro- 
vided by  the  States  from  their  own 
motor  vehicle  registration  files,  edited 
and  in  the  proper  format  to  meet  the 
requirements  of  the  rationing  plan. 

The  NVRF  will  be  updated  periodi- 
cally from  information  provided  by 
States  and  other  appropriate  sources. 
When  duplicate  registrations  are 
found  for  a  single  vehicle,  as  will  com- 
monly occur  when  a  used  vehicle  is 
sold,  DOE  will  use  only  the  most 
recent  registration  in  the  NVRF. 

Records  in  the  file  will  be  grouped 
according  to  vehicle  type.  Each  record 
will  contain  a  vehicle  category  identifi- 
er from  which  DOE  can  establish  the 
correct  allotment  index.  Registered  ve- 
hicles not  eligible  for  ration  rights, 
such  as  nonpowered  vehicles,  will  be 
excluded  from  the  file. 

2.4.2    Distribution  of  Ration 
Allotments 

2.4.2.1.    Registrants  of  Eligible 
Vehicles 

When  rationing  is  announced,  the 
national  vehicle  registration  file  will 
be  distributed  among  designat«l  com- 
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puter  centers  for  the  production  of 
Government  ration  checks. 

DOE  will  print  and  mail  ration 
check-s  in  advance  of  each  ration 
period,  with  the  apt)ropriate  allotment 
amount  printed  on  each  check. 

Government  ration  checks  will  nor- 
mally be  valid  for  60  days  from  the 
date  of  issue.  Exceptions  may  be 
granted  to  extend  this  validity  period 
on  a  ease-by-case  basi?. 

In  the  case  of  transfer  of  vehicle 
ownership  after  the  rationing  program 
has  begun,  DOE  will  remove  or  make 
inactive  the  previous  owner's  registra- 
tion record  in  the  NVRP  to  avoid  the 
issuance  of  multiple  allotments  for  a 
single  vehicle. 

2.4.2.2    Sujrplemental  Allotments 

If  a  firm  is  a  priorUy  or  designated 
firm  it  may  submit  an  application,  in  a 
form  and  with  supporting  documenta- 
tion to  be  designated  by  DOE,  to  a 
DOE  Rationing  Field  Office.  Each  ap 
plication  should  provide  information 
on  the  applicant's  base  period  gasoline 
consumption,  the  number  and  type  of 
vehicles  registered  to  the  applicant, 
and  ottier  information  required  by 
DOE.  Upon  review  and  approval  of 
each  application,  DOE  will  authorize 
the  issuance  of  a  supplemental  Gov 
emment  ration  check  to  the  applicant. 

Procedures  for  determining  supple- 
mental allotments  for  farming  activi- 
ties will  be  developed  to  ensure  that 
allotments  are  provided  in  a  timely 
manner,  and  in  amounts  adequate  to 
fully  meet  food  and  fiber  production 
goals  approved  by  the  President.  To 
the  extent  possible,  allotments  to  indi- 
vidual farmers  will  be  made  on  the 
basis  of  data  maintained  by  the  De- 
partments of  Energy  and  Agriculture 
regarding  the  gasoline  necessary  to 
produce  each  farmer's  share  of  these 
food  and  fiber  production  goals. 

2.5      COUPON  ISSUANCE 

2.5.1    Coupon  Issuance  Points  (ClPs) 

DOE  will  solicit  the  participation  of 
a  variety  of  financial  institutions  and 
other  organi2ations  as  coupon  issuance 
points.  An  effort  will  be  made  to  di.^ 
tribute  coupons  through  many  differ- 
ent types  of  business  establishments 
so  that  all  ration  recipients  can  obtain 
coupons  at  establishments  where  they 
are  used  to  doing  business.  Coupon  Is- 
suance points  will  be  supplied  with 
coupons  by  DOE,  and  will  serve  as 
check  cashing"  points  for  recipients 
of  Government  ration  checks. 

2.5.2    Coupon  Issuance  Procedures 

Coupons  will  be  distributed  by  DOE 
to  coupon  Issuance  points  (CIPs) 
through  a  network  of  inventory  con- 
trol points,  established  by  DOE  to 
manage  coupon  supply  operations  r.nd 
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to  prevent  stockouts  at  any  issuance 
point. 

A  ration  rights  recipient  may  pres- 
ent a  Government  ration  check  to  any 
coupon  Issuance  point  and  request 
that  it  be  exchanged  for  coupons  in 
the  amount  shown  on  the  check. 

When  accepting  a  Government 
ration  check  in  exchange  for  coupons, 
the  coupon  issuance  point  will  be  re- 
sponsible for  exercising  precautions 
similar  to  those  used  when  monetary 
checks  are  cashed  for  currency.  These 
precautions  include  inspecting  checks 
for  validity  and  for  proper  endorse- 
ment, and  requesting  appropriate 
identification  from  all  individuals  pre- 
senting checks  for  coupons. 

Government  ration  checks  will  ulti- 
mately be  forwarded  to  DOE  cr  its 
acent  for  reconciliation  agaiiist  issu- 
ance records. 

2.6      RATION  BANKING 

2.6.1  Introduction 

The  gasoline  rationing  program  will 
be  supported  by  a  ration  banking 
system  consisting  of  ration  banks;  re- 
gional processing  centers;  and  trans- 
fer, verification,  and  destruction 
agents.  These  entities  and  their  func- 
tions are  described  below. 

2.6.2  Ration  Banks 

Ration  banks  will  be  designated  by 
DOE  to  receive  ration  rights  and  re- 
demption account  applications  and  de- 
posits. Ration  banks  will  normally  be 
commercial  banks  with  teller  services 
suitable  for  carrying  out  these  func- 
tions securely  and  properly. 

The  administrative  responsibilities 
of  ration  banks  with  respect  to  ration 
rights  afid  redemption  accounts  will  be 
limited  to  manual  processing  of  new- 
account  applications  and  account  de- 
posits. The  actual  account  bookkeep- 
ing and  computer  processing  will  bo 
handled  by  regional  processing  cen- 
ters, described  below.  Ration  banks 
will  forward  account  applications  and 
deposited  ration  and  redemption 
checks  to  their  corresponding  regional 
processing  centers;  deposits  of  coupons 
will  be  given  to  a  transfer,  verification, 
and  destruction  agent  for  further 
processing. 

DOE  will  establish  a  schedule  of  al- 
lowable fees  that  may  be  collected  by 
ration  banks  from  account  holders  for 
the  banks'  services  in  connection  with 
the  rationing  program. 

2.6.3    Regional  Processing  Centers 

Regional  processing  centers  (RPCs) 
will  be  large  bank  computer  centers 
capable  of  maintaining  a  large  number 
of  ration  rights  and  redemption  ac- 
counts for  the  areas  in  which  they  are 
located.  DOE  envisions  that  approxi- 
mately 15  such  centers  will  be  needed 


to  handle  accounts  for  the  entire 
country. 

RPCs  will  maintain  computerized  ac- 
count records  and  will  post  daily  de- 
posits and  withdrawals  to  accounts  ac- 
cording to  the  checks  and  deposit  in- 
formation forwarded  to  them.  RPCs 
will  handle  the  clearing  of  all  ration 
checks  other  than  Government  ration 
checks  among  themselves,  and  will  for- 
ward Government  ration  checks  to 
DOE  or  its  agent  for  reconciliation. 

RPCs  will  reject  and  return  checks 
for  which  there  are  insufficient  ration 
rights  in  the  corresponding  account. 

RPCs  will  be  responsible  for  provid- 
ing bank  stationers  with  the  names  of 
new  applicants  for  ration  rights  ac- 
counts and  redemption  accounts,  for 
the  mailing  of  blank  checks  and  depos- 
it forms. 

RPCs  will  print  and  mail  account 
statements  monthly  to  all  account 
holders,  and  will  provide  a  variety  of 
management  reports  for  DOE. 

2.6.4    Transfer.  Verification,  and 
Destruction  Agents 

Transfer,  verification,  and  destruc- 
tion (TVD)  agents  will  process  cou- 
pons received  at  ration  banks  for  de- 
posit into  ration  rights  accounts  and 
redemption  accounts.  TVD  agents  will 
sort,  count,  bundle,  and  store  deposit- 
ed coupons,  and  will  eventually  de- 
stroy them  when  authorized  by  DOE. 
As  part  of  their  work.  TVD  agents  will 
verify  the  accuracy  of  amounts  shown 
on  coupon  deposit  slips,  and  will  in- 
spect coupons  for  counterfeits  and  for 
invalid  series  designators. 

If  any  discrepancies  or  invalid  cou- 
pons are  identified  in  the  processing  of 
deposited  coupons.  TVD  agents  will 
prepare  debit  or  credit  memoranda, 
and  will  forward  them  to  regional 
processing  centers  for  posting  to  the 
appropriate  accounts. 

2  6.5    Establishing  and  Servicing 
Ration  Rights  Accounts 

Any  individual  or  firm  may  open  a 
ration  rights  account  at  a  ration  bank 
by  complying  with  the  terms  and  con- 
ditions established  by  DOE  for  the  op- 
eration and  maintenance  of  such  ac- 
counts. 

Ration  banks  will  be  responsible  for 
accepting  account  applications,  receiv- 
ing tl.  ■  initial  ration  rights  deposits  as- 
sociate i  Aith  the  applications,  and  for- 
wardiiib  the  applications  to  designated 
regional  processing  centers  for  the  es- 
tablishment of  the  appropriate  ration 
rights  account  records. 

Account  holders  may  deposit  valid 
coupons  or  ration  checks  to  their  ac- 
counts and  may  write  ration  checks 
against  their  accounts. 

The  cost  of  handling  ration  rights 
accounts  may  be  recovered  by  ration 
banks  from  the  account  holders,  sub- 
ject to  maximum  fee  limits  established 


by  DOE.  Other  ration  banking  costs 
will  be  reimbursed  to  ration  banks  and 
RPCs  and  DOE. 

DOE  may  establish  a  minimum  ini- 
tial deposit  requirement  for  the  open- 
ing of  ration  rights  accounts. 

2.6.6    Establishing  and  Servicing 
Redemption  Accounts 

Most  gasoline  suppliers  will  be  re- 
quired to  open  redemption  accounts  at 
ration  banks  for  the  deposit  of  initial 
redemption  account  advances,  re- 
deemed ration  rights,  and  redemption 
checks.  An  e.xception  will  be  made  to 
this  requirement  for  small  gasoline  re- 
tailers with  sales  volumes  below  a 
threshold  level  to  be  established  by 
DOE. 

Redemption  accounts  may  be  used 
by  suppliers  (o  deposit  ration  rights 
they  have  received  for  gasoline  sales 
and  to  write  redemption  checks  to 
their  suppliers  of  gasoline.  Ultimately, 
all  ration  rights  redeemed  for  gasoline 
should  flow  through  refiners  and  im- 
porters to  DOE. 

Ration  banks.  RPCs  and  TVD 
agents  will  ser\ice  redemption  ac- 
counts in  the  same  manner  as  ration 
rights  accounts. 

The  cost  of  handling  redemption  ac- 
counts may  be  recovered  through  fees 
collected  directly  from  account  hold- 
ers, subject  to  maximum  fee  limits  es- 
tablished by  DOE.  Other  costs  associ- 
ated with  redemption  accounts  will  be 
reimbursed  to  ration  banks  and  RPCs 
by  DOE. 

2.6.7  Redemption  Account  Advances 

DOE  will  provide  a  redemption  ac- 
count advance  to  each  supplier  at  the 
beginning  of  the  rationing  program,  to 
facilitate  the  initial  resupply  of  gaso- 
line. 

The  precise  amounts  of  these  ad- 
vances and  the  procedurf^s  for  their  is- 
suance will  be  established  by  DOE. 

2.7  DOE  ROLE  IN  THE  RATION  RIGHTS 
EXCHANGE  MARKET 

The  ration  rights  exchange  market 
(white  market)  is  the  name  applied  to 
all  sales  o/  ration  rights,  whether  or 
not  through  brokers  or  other  third 
parties.  DOE  will  permit  the  sale  or 
transfer  of  ration  rights  from  those 
who  are  willing  to  sell  such  rights  to 
tho.se  willing  to  purchase  them.  DOE 
will  monitor  the  prices  at  which  ration 
rights  are  sold,  and  will  encourage  the 
publif-ation  of  these  prices  in  local 
newspapers  to  help  facilitate  and  sta- 
bilize the  white  market.  Although 
DOE  does  not  intend  to  regulate  the 
white  market,  it  reserves  the  right  to 
do  so  if  nece.ssary  to  prevent  activities 
harmful  to  the  stable  operation  of  the 
market  or  harmful  to  competition. 
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2.7.1  DOE  Sales  ofRatidn  Rights 

DOE  may  enter  the  white  market  as 
a  seller  of  ration  rights,  if  necessary, 
to  ensure  the  availability  of  ration 
rights  to  prospective  purchasers.  The 
proceeds  of  these  sales  would  be  used 
to  defray  co.sts  of  the  rationing  pro- 
gram. If  these  proceeds  exceed  pro- 
gram cost.s,  the  surplus  would  be  re- 
tained by  the  U.S.  Treasury  Depart- 
ment. 

2.7.2  Salri.  of  Ration  Rights  at  Coupon 

Issuance  Points 

Subject  to  existing  Federal  and 
State  laws,  coupon  issuance  points  will 
be  permitted,  at  their  option,  to  buy 
and  sell  ration  rights  as  white-market 
traders,  in  addition  to  the  rights  they 
distribute  or  sell  on  behalf  of  DOE. 
Coupon  issuance  pqints  may  not,  how- 
ever, collect  any  fee  or  ser\ice  charge 
from  the  holders  of  Government- 
issued  ration  checks  for  exchanging 
such  checks  for  coupons.  Coupon  issu- 
ance points  will  be  required  to  main- 
tain separate  inveiitories  of  coupons 
they  purchase  for  resale,  apart  from 
inventories  of  coupons  supplied  to 
them  by  DOE  lor  issuance  to  holders 
of  Government  ration  checks  or  for 
sale  as  agents  of  DOE. 

2.7.3  Sales  of  Ration  Rights  to  Foreign 

Motorists 

DOE  will  assist  foreign  visitors  in  lo- 
cating white-market  points  convenient 
to  major  U.S  border  points  of  entry. 
DOE  itself  may  offer  rights  for  sale  to 
such  visitors  or  may  arrange  for  other 
entities  to  make  white-market  ration 
rights  available  as  a  .service  to  foreign 
visitors. 

2.8  PURCHASES  OF  GASOLINE 

2.8.1  Transfer  Of  Ration  Rights  for 
Gasoline 

This  section  describes  the  ways  in 
which  gasoline  may  be  sold  at  each 
level  of  the  gasoline  distribution 
system,  and  the  means  by  which  all 
gasoline  sales  are  balanced  by  the  col- 
lection of  appropriate  ration  docu- 
ments (coupons,  checks,  or  redemption 
checks). 

2.8.1.1  Scle3  of  Gasoline  by  Retail 
Sales  Outlets 

Retail  sales  outlets  may  sell  gasoline 
to  a  purchaser  in  any  of  the  following 
ways  with  regard  to  the  exchange  of 
ration  rights: 

•  They  must  accept  valid  ration  cou- 
pons offered  by  a  customer,  in 
amounts  equal  in  gallonage  value  to 
the  gallons  of  gasoline  sold. 

•  They  may,  at  their  option,  accept 
ration  checks  for  the  amount  of  gaso- 
line sold. 

•  They  may,  at  their  discretion, 
accept  ration  coupons  or  ration  checks 
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trflexcess  of  the  gallons  pumped  and 
give  the  purchaser  cash,  scrip,  or 
credit  equal  to  the  excess  amount. 

•  They  may  accept  cash  in  lieu  of 
ration  rights  £is  a  convenience  to  mo- 
torists, provided  the  retailers  secure 
ration  rights  within  a  time  period  to 
be  designated  by  DOE  '  for  all  gasoline 
they  sell.  This  service  will  be  e.specia.1- 
ly  useful  to  purchasers  of  gasoline  in 
small  quantities. 

DOE  intends  to  permit  retail  sales 
outlets,  like  other  firms  or  individuals, 
to  buy  and  sell  ration  coupons  in  the 
white  market.  DOE  reserves  the  right 
to  impose  restrictions  on  white-market 
transactions  by  gasoline  suppliers, 
however,  if  these  transactions  appear 
to  have  adverse  effects  on  the  oper- 
ation of  the  white  market  or  on  the 
supply  of  gasoline. 

In  no  case  may  the  sale  of  gasoline 
to  any  customer  offering  valid  coupons 
be  made  contingent  on  that  customers 
purchase  of  ration  rights  from  the  re- 
tailer. 

2.8.1 .2  Sales  of  Gasoline  by  Wholesale 

Suppliers 

Wholesale  suppliers  who  sell  gaso- 
line to  retail  sales  outlets  or  to  other 
wholesale  customers  must  receive,  by 
the  close  of  the  following  business 
day.  redeemed  ration  rights  or  re- 
demption checks  for  the  full  amount 
of  gasoline  delivered. 

Wholesale  suppliers  must  remit  re- 
deemed ration  righto  or  redemption 
checks  to  their  suppliers  by  the  close 
of  the  business  day  following  the  date 
that  the  gasoline  is  received. 

2.8.1.3  Sales  of  Gasoline  by  Principal 

Suppliers 

Principal  suppliers  (refiners  and  gas- 
oline importers)  will  be  required  to  re- 
ceive redeemed  ration  rights  or  re- 
demption checks  for  all  gasoline  they 
refine  or  import  and  seU  to  others. 
Principal  suppliers  will  lie  required  to 
transmit  redemption  checks  to  DOE 
every  month  in  an  amount  equal  to 
the  prior  month's  total  sales  or  deliv- 
eries of  such  ga.so!ine.  E>OE  will  audit 
principal  suppliers'  records  and  ration 
bank  account  statements  to  verify  that 
the  ration  rights  remitted  to  DOE 
match  all  such  gasoline  sales  or  deliv- 
eries for  the  period  in  question. 

2.8.2    Shrinkage.  Spillage,  and 
Evaporation  Losses 

DOE  may  permit  gasoline  suppliers 
to  adjust  their  payments  of  redeemed 
ration  rights  to  account  for  tempera- 
ture-induced volumetric  changes,  and 
for  normal  and  reasonable  spillage  and 
evaporation  losses.  The  permissible 
level  of  these  adjustments  and  the 
method  for  their  accounting  will  be  es- 
tablished by  DOE. 


'This  time  period  is  enviKJuned  lo  t>t  48 
hours. 
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2.8.3    Fuel  Blends 


Fuels  that  contain  blends  of  motor 
gasoline  and  other  substances  (such  as 
alcohol)  will  be  included  in  the  ration- 
ing program,  but  only  to  the  extent  of 
the  volume  of  gasoline  used  in  the 
blend.  For  example,  for  'gasohol"  con- 
taining 90  percent  gasoline  by  volume, 
only  90  gallons  of  ration  rights  would 
need  to  be  collected  for  every  100  gal- 
lons of  gasohol  sold. 

2.9  INTERFACE  OF  THE  RATIONING  PLAN 
AND  THE  ALLOCATION  PROGRAM 


2.9.1    Introduction  \ 

Both   the   rationing  and   allocation 
programs  will  affect  the  distribution 
of  gasoline.  This  section  describes  the 
proposed  interface  t)etween  these  pro-   : 
grams.  ! 

2.9.2    Comparison  of  the  Allocation 
and  Rationing  Programs 

It  is  assumed  that  in  a  petroleum 
supply  shortfall  situation  an  alloca- 
tion program  will  be  in  effect  during 
the  implementation  period  for  ration 
ing.  An  allocation  program  would  pro- 
vide for  distribution  of  the  available 
supply  of  fuel  down  to  the  wholesale 
or  bulk  purchaser  level.  Under  DOES 
standby  gasoline  allocation  program, 
the  gasoline  allocated  to  a  wholesale 
purchaser  or  a  bulk  purchaser  is  a 
function  of: 

•  Historical  deliveries— the  amount 
of  gasoline  purchased  during  the  es- 
tablished base  period; 

•  Customer  priority— the  classifica- 
tion assigned  by  DOE  to  the  customers 
of  the  supplier  on  the  ba.sis  of  speci- 
fied allocation  levels;  and 

•  The  allocation  fraction— the  ratio 
of  the  supplier's  total  available  supply 
to  his  total  supply  obligation. 

The  allocation  program  is  designed 
to  ensure  that  the  supplier-purchaser 
relationship  is  maintained  for  all 
wholesale  purchasers,  as  well  as  to 
provide  for  the  equitable  distribution 
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of  refined  petroleimi  products  among 
all  regions  and  areas  of  the  United 
States,  among  all  sectors  of  the  petro- 
leum industry,  and  among  all  users. 

If  the  gasoline  shortage  is  sufficient- 
ly severe,  the  allocation  program  may 
be  inadequate.  Confusion  at  the  gaso- 
line pump,  inequitable  distribution  of 
fuel,  lost  productive  time,  and  public 
discontent  could  grow  to  unacceptable 
levels.  If  this  situation  occurs,  gasoline 
rationing  may  be  implemented. 

2.9.3    Interface  of  the  Allocation 
Program  and  Rationing  Plan 

1     Because  the  two  programs  use  dif- 
;  ferent  bases  for  entitlement  and  for 
gasoline  replenishment,  some  of  the 
provisions  of  the  allocation  program 
and  the  rationing  program  are  incom- 
patible. Therefore,  when  the  decision 
is  made  to  implement  rationing,  a  por- 
tion of  the  allocation  regulations  will 
be  revised  or  suspended,  while  other 
parts  of  the  allocation  program  that 
do  not  conflict  with  rationing  will  be 
retained  to  prevent  discrimination  in 
the  marketplace. 

When  gasoline  rationing  is  put  into 
effect,  DOE  will  maintain  supplier- 
purchaser  relationships  in  accordance 
with  the  allocation  program  to  ensure 
that  all  wholesale  purchasers  of  gaso- 
line have  one  of  more  assured  sources 
of  supply. 

The  volume  of  gasoline  to  be  sup- 
plied during  the  rationing  program 
will  be  as  follows: 

•  If  the  purchaser  has  fewer  ration 
rights  (including  redemption  checks) 
than  his  allocation  entitlement,  then 
he  receives  the  smaller  amount,  equal 
to  his  ration  rights.  In  allocation 
term.s,  this  purchaser  has  'underlift- 
ed"  his  allocation  entitlement.  The 
supplier  may  offer  the  "unlifted"  bal- 
ance of  gasoline  first  to  his  other  cus- 
tomers with  ration  rights,  pro  rata, 
and  second  to  any  other  willing 
buyer(s)  with  ration  rights. 
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•  If  the  purchaser  has  ration  rights 
equal  to  his  allocation  entitlement,  he 
receives  this  exact  amount. 

•  If  the  purchaser  has  more  ration 
rights  than  allocation  entitlement,  he 
receives  his  full  allocation  entitlement 
from  his  base  period  suppliers,  and  is 
given  the  opportunity  to  purchase  a 
pro  rata  share  of  any  product  unlifted 
by  other  customers  of  the  same  suppli- 
ers. If  this  still  does  not  equal  his 
volume  of  ration  rights,  the  customer 
may  seek  any  other  suppliers  with  un- 
lifted product.  (DOE  or  private  enti- 
ties may  develop  information  systems 
to  help  purcha-sers  locate  suppliers 
with  unlifted  product.) 

In  summary,  each  wholesale  custom- 
ers will  initially  receive  gasoline  equal 
to  the  lesser  at  his  allocation  entitle- 
ment or  his  ration  rights  from  his  base 
period  suppliers.  If  he  has  more  ration 
rights  than  allocation  entitlement  he 
may  seek  unlifted  product  from  his 
base  period  suppliers(s)  or  turn  to  the 
open  market  to  find  any  supplier  able 
to  meet  his  needs. 

By  keeping  the  number  of  ration 
rights  issued  approximately  equal  to 
the  estimated  total  supply  of  gasoline, 
and  by  maintaining  the  ability  to  vary 
ration  period  length  as  supply  esti- 
mates are  changed.  DOE  will  attempt 
to  ensure  that  any  gasoline  user  with 
valid  ration  rights  will  have  access  to 
ga.solinc. 

This  combination  of  rationing  and 
allocation  will  minimize  market  dis- 
ruptions and  will  prevent  discrimina- 
tion against  any  class  of  wholesale 
purchasers  in  the  gasoline  market. 

2.10    Diagram  of  Major  Rationing 
Program  Document  Flows 

Exhibit  2  2  provides  a  simplified 
schematic  diagram  of  the  major  flows 
of  coupons,  ration  checks,  and  redemp- 
tion checks  in  the  rationing  program. 
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EXHIBIT  2-2. 


SCHEMATIC  DIAGRAM  OF  MAJOR  GASOLINE  AND 
DOCUMENT  FLOWS  DURING  RATIONING 
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3.  GovKBNMrsT  Opfratio?:s 

3. 1       5NTHOD.KTION 

Tnj-^  tart   pn  .srnls  an   overview  of 

the  Fedtral  and  Stale  Kovcrnmental 

r«-;.i<n!7-ntior.^   recjuirod    to   administer 

p.-^oJ'.n-'    ratiorjng.    and    britflv    dc- 

«:ibKs  thf  roJ-^-s  of  ihesf.  orgrinizations 

bt-fort-  rationing  is  needed,  during  lh.» 

ru^jonin;;  JinpI>'mentalion  period:  and 

riur.nt:  ration  np  opt  rat  ions. 

The  Federal  an<i  State  rationing  or- 

mizaiK.ns  will  evolve  thro;:j.'!i  three 

^rete  (in^r  pha  es  prior  to  actual  ra- 

-•nin,;  cperations.  These  are: 

•  Tne  preii;)plerr.fntation"  phase— 
UiT  ihf-  affitifsiiirn  or  development  of 
'i'.«rt .j.sarr  data,  materials,  and  sy.siems. 
Tl.'is  }ha.-e  \vo\ild  b«gir.  a.s  soon  a.s 
'"Dn^Tiss  approves  tl»c  proposed  ra- 
tioning plan. 

•  The     '  rerdintsi     mainienance" 
■•—a  viai:inp  period  of  inclcimi* 
)..  befAeen  the  (cmpli'ion  of  liie 

priviouii  preparatory  piiase  and  the 
unpiemfiitaiion  of  rationing  in  the 
♦  .ent  of  a  ca^ioiiiie  supply  emerKenry. 

•  Tin  "inTpienn'iitarion  ph.^i.se— the 
nn'bilization  period  following  the 
order  to  b«^gin  ratioTiiir^.  Durintr  tbi.s 
.-'tup  period  coupons  will  be  dis  ribut- 
ed.  ration  banii  accounts  will  be  estab- 
lished. State  Ration  Re.serve  oper- 
ations will  begin,  and  informal  ion  on 
rationing  will  be  di.s.seminated  to  the 
public.  It  is  DOE'S  objective  to  mak^ 
the  rationini;  plan  capable  of  imple- 
mejilation  within  45  day.s. 

Finally,  full-scale  operations  begin  in 
the  '  operations',  phase.  During  this 
I  »^nod  no  pa.soline  sales  may  be  made 
without  the  transfer  of  ration  rights. 
This  pha.se  may  last  up  to  nine 
months,  or  longer  if  Congress  renews 
Its  approval  of  the  rationing  plan. 

3.2      DFVEIOPMENT  OF  THF  FtOER.^L 
ORGANLZ.*TION 

3.2  J     Prr'tmphmenta'ior.  Phase 

Immediately  after  congres-sional  ap- 
pro'a":  of  the  rationing  regulation*.. 
DOF  \\\\\  begin  liie  detailed  desi>;n.  de- 
velopment, and  testini.'  ol  key  ration- 
jnv  sy  '.'m-::  \\w  preparation  of  public 
mformation  material.';,  and  the  per- 
forinarue  of  othf  r  long-iead  time  tasks 
ref;;!!  .  d  to  achieve  the  goal  of  a  45- 
d.iy  readmeias. 

3.2.2    Thf  Rciidincss  Mnintenance 
Phai.e 

Poilowing  the  completion  of  preim- 
^♦-ntation  ta.<ks.  DOE  will  main- 
.  the  sy.>»ems  and  procedures  devel- 
op* d  foi  raMoning.  m.odifying  the  plan 
AS  required  by  changing  gasoline  sales 
practices,  and  updating  the  rational 
vehicle  registration  file  with  additions, 
changes,  and  deletions  reported  by 
Slates  and  other  ."«curces. 
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3.2  3    RoiWT.irig  ]))ipierunta(iou  and 
Operctiortt  Pha.-^es 

In  the  event  that  the  JPresident  de- 
termines that  rationing  is  needed  to 
d»  iTwith  a  petroleum  supply  interrup- 
tion, and  provided  that  neither  hou.se 
of  Congress ^i-approves  the  Presi- 
dent s  requ^st^'^r  rationing.  DOE 
would  immediately  begin  to  imple- 
ment the  ratjonsng  plan. 

An  Office  of  Gasoline  Rationing 
(OGR<  v., 13  be  eslabli.sh.d.  with  the 
following  suhd!'  jsions: 

•  Of  nee  ci  the  Director— responsible 
for  ovrra]]  program  supervision  and 
roordin.t.on  of  the  other  functions 
listed  lelo-.v. 

•  Pi-lity  and  Evaluation— responsible 
for  poiicv  dtvflopment.  special  stud- 
ies, enM;iement.s  administration,  man 
agement  of  the  National  Ration  Re- 
serve, and  revisions  to  rationing  proce- 
dure.-. 

•  Rationing  Operations— respoastble 
for  managir.i?  the  dTs'ribution  of  cou- 
pons end  allotment  checks,  including 
supplement r.l  aMotment  checks,  and 
the  ration  ba:ik!ng  system  This  office 
will  also  be  responsible  for  implement- 
ing gasoline  allocation  and  resupply 
regulation?,  for  overseeing  the  oper- 
ation of  the  white  market,  and  for 
overseeing  the  administration  of  the 
State  Ration  Re.ser.es. 

•  Audit  and  Enforcement— responsi- 
ble for  managmg  Federal  audit  and 
enforcement  activities. 

•  Public  Information— responsible 
for  Federal  information  programs  and 
the  coordination  of  State  information 
programs 

•  Information  Systems— responsible 
for  ,  imp^emt-nting  and  administering 
tWe  several  information  systems  re- 
quired for  rationi.-^g.  including  the  na- 
tional vehicle  registration  file. 

These  functions  will  be  caiTied  out 
both  in  the  national  office  of  OGR 
and  in  a  network  of  Federal  field  of- 
fices. Field  offire.«  will  be  principally 
responsible  for  the  preparation  of  sup- 
plemental allotment  cheeks  for  firms, 
and  for  most  audit.-. 

3.3      DEVHOPVENT  OK  STATE 
03»CA!«IZ\T70NS 

3.3.1    Prnmplementatxon  Phase 

As  the  Ftdera?  Government  develops 
its  detaikd  rationing  plan  during  the 
prejmpleiner;laUon  period.  States  will 
begin  planning  their  rationing  roles  as 
well. 

An  ».<rly  task  facinc  States  will  be 
the  transmittal  to  DOE  of  a  copy  of 
the  State  motor  vehicle  registration 
files,  to  be  Incorporated  in  DOE  s  na- 
tional vehicle  registration  file.  DOE 
win  work  with  each  State  to  develop 
format  requirements  and  any  .special 
data  conversion  iDutines  necessary  to 
provide  E>OE  with  uniform  vehicle  reg- 
i.stration  re*ord&  for  the  creation  and 
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periodic  updating  of  the  national  vehi- 
cle registration  file. 

An  addiiion.aJ  ta.sk  for  Stales  during 
the  pre;mpler-!'-ntation  phase  will  be 
t!ie  de\e)opment  of  detailed  operating 
procedures  for  the  administration  of 
the  State  ration  reserves,  including 
the  location  of  the  local  rationing 
boards  that  the  State  will  operate 
durin?  rationing.  S'ste  working  groups 
established  to  prepare  these  proce- 
dures should  also  develop  plans  for 
public  information  and  certain  audit 
and  enforcement  arlivities  that  will  be 
the  States'  responsibility  during  ra- 
tioning. 

DOE  will  woik  cloEcly  with  States  in 
this  period  to  coordinate  and  provide 
suggested  giiideimes  for  State  plan- 
ning. 

3.3.2    Readiness  Maintenance  Phase 

Following  tiie  develcpmenl  of  de- 
tailed State  pr<x;t<Jures,  State  plan- 
ning groups  would  evolve  into  interim 
plan  maintenance  offices.  k»*eping  in 
contact  with  DOE  regarding  any  plan 
changes  or  refinements  proposed  by 
DOE  or  by  the  States  them.>elvcs. 
States  would  provide  DOE  with  peri 
odic  updates  to  their  motor  vehicle 
registration  records  to  keep  DOE's  na- 
tional vehicle  registration  file  current. 

3.3.3    Implementcttcv.  and  OpcratioJis 
Phaser 

When  DOE  begins  its  program  im- 
plementation activities  in  a  gasoline 
supply  shortage.  States  will  simulta- 
neously set  up  State  Rationing  Offices 
responsible  for  putting  detailed  state 
procedures  into  effect.  Local  boards 
will  be  established,  public  information 
will  be  oistributed.  and  other  State 
functions  will  be  established  according 
to  detailed  DOE  pJicie lines  and  previ- 
oxisly  developed  State  procedures. 

4.  Progr;»m  Costs.  STAmNC.  and 

FUNDIWG 
4.1      COST  ESTlJtATES 

Exhibit  4-1  presents  an  estimate  of 
the  cost  to  the  Federal  Government  of 
the  gasoline  rationing  proiiram.  ac- 
cording to  specific  program  functions 
for  the  three  principal  time  phases 
discussed  in  the  preceding  section. 

The  dtvelopment  of  the  cost  esti- 
mafs  in  Exhibit  4-1  was  based  upon 
aiiaiys'^s  of  functions  to  be  performed 
and  upon  contacts  with  private  and 
public  0,-ganizations  that  perform  sim- 
ilar aci.vitles.  In  a  numbtr  of  cases, 
the  lack  of  activities  directly  compara- 
ble to  rationing  functions  has  made  it 
difficult  for  the  organizations  contact- 
ed to  provide  precise  cost  estimates  In 
such  cases,  fairly  wide  ranges  of  cost.-^ 
were  often  given,  and  reasonsonable 
estimates  were  selected  within  the 
range  provided. 
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It  is  anticipated  that  the  standby  ra- 
tioning plan  will  be  maintained  in  a 
state  of  readiness  between  the  preim- 
plementation      and      implementation 


phases.  These  readiness-maintenance 
costs  are  estimated  to  be  approximate- 
ly $6  million  to  $7  million  per  year. 


Exhibit  i-l.— Federal '  Cost  Estimates 
(In  millions  of  dollars] 


Prelmple-      Imple- 
mentation mentation 


Per 

rationine 
period  = 


( 


a.  Coupon  Production ~._ -.- '. -~—- 

b.  Government  Check  Production 

c.  Government  Ration  Check  Issuance  and  Reconciliation 

d.  Coupon  Bulk  Distribution  and  Issuance  (cast  of  cashing  private  ration 
checks  Ls  included  in  ration  banking  immediately  below) 

e.  Ration  Banking  (partial) ' - 

f.  Federal  Adjustments  and  Appeals - - 

g.  Federal  Audit  and  Enforcement : _ 

h.  Public  Information - 

1  National  Vehicle  Registration  Pile ~ 

j.  Program  Management  and  AdminLstration _ - 

k.  Administration  of  Stale  Ration  Reserves „ — - 

I.  Other  State  Activities 

Total ;. _ — . 


17.1 
3.6 

1.2 

10 
7.5 
1.1 
0.3 
0.1 
8.9 
3.9 
7.4 
H< 

S3.4 


16.4 
1.7 

209 

66.5 
84 

690 
7.4 
6.8 
08 
3.8 

1352 
9^ 

346.4 


32.* 
3.3 

26.9 

81.0 

65.0 

18.9 

14.7 

6.0 

17 

S.7 

1396 

177 

415.4 


'These  are  costs  that  would  be.  either  borne  direttly  or  reimbursed  by  the  Federal  Government. 

'Each  ration  period  will  last  approximately  three  months. 

"Some  ration  banking  costs  would  be  recovered  through  fees  and  are  therefore  not  included  lie«- 


4.2      STAFFING 

Approximately  4.600  full-time-equiv- 
alent Federal  personnel  will  be  needed 
to  operate  the  rationing  program.  Fed- 
eral staffing  will  be  accomplished 
mainly  through  the  reassignment  of 
existing  pensonnel.  with  few  new  hires. 

States,  coupon  issuance  points,  and 
other  program  participants  will  re- 
quire the  efforts  of  many  thousands  of 
people  in  both  part-time  and  full-time 
capacities.  The  cost  of  these  partici- 
pants is  included  in  Exhibit  4-1 

4.3     FUNDING  AND  FEE  COLLECTION 

The  preimplemcnlalion  and  readi- 
ness maintenance  costs  of  the  ration- 
ing program  will  be  funded  through 
normal  Federal  Government  budge- 
tary processes. 

Implementation  and  operating  costs 
will  also  need  budgetary  authorization 
and  appropriation  through  normal 
procedures  when  rationing  implemen- 
tation begins,  but   there  will   be  rev- 


enues from  two  sources  to  offset  oper- 
ating costs. 

First,  if  the  Federal  Govermnent 
sells  ration  rights  to  facilitate  the  de- 
velopment of  a  white  market,  the  pro- 
ceeds from  such  sales  will  provide  rev- 
enue to  defray  rationing  program 
costs.  Any  surplus  of  revenue  over 
costs  will  be  retained  by  the  U.S. 
Treasury. 

Second,  if  ration  rights  are  not  sold 
by  the  Government,  or  if  the  proceeds 
from  such  sales  are  insufficient  to 
cover  program  expen.ses,  a  fee  will  be 
collected  on  all  gasoline  sold.  This  fee. 
which  will  be  added  to  the  Federal 
excise  tax  on  gasoline,  will  be  set  at  a 
level  estimated  to  cover  program  co.sts 
without  generating  a  deficit  or  a  sur- 
plus. 

[Note.  This  appendi.x  wa.s  filed  at  the 
Office  of  the  Federal  Register  on  March  7. 
1979  at  3:20  p.m.  The  remainder  of  the  doc- 
ument was  filed  on  March  6.  1979  at  8:45 
a.m.] 
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An.endmenf  To  Allow  Refiners  To  Al- 
locate Increased  Cs^ts  to  Gasoline 
on  a  Greater  Than  Pro  Rata  Volu- 
metric Basis 

AGENCY:   Econoniic   Rej:ulalory   Ad- 
nuniiit ration,  Deparlmt  nt  of  Energy. 

AC!  ION:  Final  rule. 

SUMM.-iRY:  Tho  Eroncmic  Rfgula 
torv  A-iminisiration  'hRA)  of  Ihf  De- 
piitmfnt  of  Energy  (DOE)  »u  reby 
adopi.s  anicmlmn.ts  to  the  Mandatory 
Petroleum  Prirc-  Regulations  vhlch 
will  p<Tmit  refiners  to  recover  an  &(.UIi- 
tionai  amoujit  of  their  total  iiicrea.sed 
ro.>-»s  through  gJVsoMne  sale*.  The«.e 
amcrdnn  n's  will  eliminate  tho  impedi- 
ments that  have  existed  in  th*'  rcfciila- 
tion.s  since  1976  and  that  have  pre- 
vented refiners  from  recoveririg  In  gas- 
oline prices  the  full  amoiinl  of  cost* 
a5.so?ialed  with  producinK  pa«oline. 
Till  V  will  help  encourage  increased  In- 
vestments in  rtfini'ig  capacity  and  pre- 
vent .shortapes  of  gasoline,  particular- 
ly unleaded  ga.soline.  We  are  also 
adopting  amendments  to  include 
within  refiners'  banks  the  additional 
infreasci!  cosus  that  would  have  bern 
allocable  to  gasoline  if  tlii;  rule  had 
become  effective  on  January  1.  1979. 
In  addition  to  issuing  thesi'  amend- 
ments, we  are  also  conlinuint;  this 
rulemalving  to  consider  what  actions 
would  be  appiopriate  if  the  price  dif- 
ferential between  leaded  and  unleaded 
ga.soline  increases  to  an  extent  that  re- 
sults in  significant  adverse  environ- 
mental consccjaences. 

DATES:  Effecti\i  March  1.  1979. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Amendments  Adopted 

III.  Effective  Dates 

IV.  Otfier  Matters 

1.  Backcp.ovno 

The  pricing  regulations  applicable  to 
refiners  generally  provide  that  the 
maximum  allowable  price  for  a  prod- 
uct is  the  sum  of  the  weighted  average 
price  at  which  the  product  was  lawful- 
ly priced  in  transactions  with  the  class 
of  purcha.ser  concerned  on  May  15. 
1973.  plus  allowable  increased  costs  in- 
curred between  the  month  of  measure- 
ment and  the  month  of  May  1973.  The 
regulations  specify  the  method  of  cal- 
culation of  such  increa.sed  costs,  both 
product  and  non-product,  and  the 
method  of  their  allocation  to  the 
prices  of  all  products  (or  product  cate- 
gories) in  a  rei'iner's  product  mix. 

Under  the  regulations,  a  refiner's 
total  increased  costs  of  crude  oil  and 
increased  non-product  costs  are  allo- 
cated among  gasoline  and  other  prod- 
ucts based  on  the  relative  volumes  of 
such  products  refined  from  crude  oil 
In  the  month  of  mi  asurement.  Hower- 
er.  because  of  the  relatively  more  so- 
phisticated refining  processes  neces- 
sary to  produce  ga.soline.  the  portions 
of  increased  crude  oU  and  non-product 
costs  associated  with  refining  kmoUhc 
are  for  most  refiners  actvially  greater 
than  the  percentage  of  a  refiner's 
volumetric  output  of  ga.sollne.  In  order 
to  increase  the  yield  of  ga.soline.  refin- 
ers may  purcha.se  and  r«:fine  higher- 
priced  light  gravity  crude  oil.  thereby 
incurring  higher  increased  product 
co-sts  that  are  not  attributable  to  prod- 
ucts other  than  gasoline.  Moreover,  re- 
fining non-product  costs  and  the  cost 
of  facilities  for  production  of  gasoline, 
particularly  unleaded  gasoline,  are 
generally  higher  than  for  production 
of  other  heavier  products.  Indeed,  in 
order  to  meet  the  lead  phasedown  and 
other  Clean  Air  Act  requirements  with 
respect  to  the  ga.soline  pool,  refiners 
are  incurring  substantial  increased 
costs.  For  example.  increa.sed  .severity 
of  reforming  and  use  of  new  catalysts 
to  improve  octane  add  substantially  to 
refiner  costs. 

Prior  to  the  decontrol  of  residual 
fuel  oil  on  June  1.  1976  (41  FR  13896. 
April  1.  1976).  of  middle  di..tillates  on 
July  1.  1976  (41  FR  24516.  June  16. 
1976).  and  certain  other  products  on 
September  1.  1976  (41  FR  30096.  July 
22,  1976),  the  regulations  permitted 
the  reallocation  to  ga.soline  of  in- 
creased costs  initially  allocated  to 
the.se  other  controlled  products  but 
not  recovered  in  the  prii^es  charged  for 
these  products.  The  ability  to  reallo- 
cate increa.sed  costs  from  other  con- 
trolled products  to  gasoline  permitted 
prices  that  corresponded  with  the  his- 
torical pattern  of  higher  prices  for 
ga.soline   relative   to  other   petroleum 


products  to  reflect  the  generally 
higher  costs  of  refining  gasoline.  Data 
obtained  from  the  thirty  largest  refin- 
ers for  the  period  March  1975  through 
May  1976.  during  which  time  all  major 
refined  products  were  controlled,  indi 
cate  that  refiners  utilized,  to  a  sitrnifi- 
cant  degree,  the  ability  to  reallocate 
costs  from  other  products  to  gasoline. 
Present  regulations  continue  to  allow 
costs  to  be  reallocated  from  other  con- 
trolled products  to  ga-soline,  but  since 
most  products  other  than  gasoline  are 
now  deregulated,  the  opportunity  to 
allocate  more  than  a  pro  rata  volumet- 
ric share  of  costs  to  gasoline  Is  severe- 
ly limited. 

On  February  11.  1977.  the  Federal 
Energy  Administration  a  predecessor 
of  DOE.  proposed  a  regulation  that 
would  have  permitted  refiners  to  allo- 
cate their  increased  costs  to  gasolirie 
on  a  greater  than  pro  rata  volumetri'* 
basis  (  gasoline  tilt  ■)  (42  FR  9675. 
February  17,  1977)  Public  hearings  on 
the  proposal  were  held  on  March  8, 
ltt77.  This  rulemaking  was  among 
those  that  was  pending  when  tho  DOE 
was  activated  on  October  1.  1977.  and 
was  continued  under  the  jurisdiction 
of  the  ERA. 

On  October  22,  1978,  we  issued  a 
final  rule  providing  for  the  allocation 
of  increa-sed  costs  to  ga.V)llne  on  a 
grester  than  pro  rata  volumetric  basi.s 
(43  FR  &0386.  October  27.  1978).  The 
rule  was  to  have  become  effective  De- 
cember 1.  1978.  Prior  to  the  effective 
date,  however,  we  discovered  that  tl\e 
PERC  had  inadvertently  not  been  pro- 
vided adequate  opportunity  to  review 
the  rule  under  Section  404(a)  of  the 
DOE  Organization  Act  to  determine 
whether  it  might  significantly  affect  a 
function  of  the  Commission  under 
Section  402  (a),  (b)  or  (c)(1)  of  the 
DOE  Organization  Act.  (Section  404. 
which  applies  to,  among  other  things. 
all  proposed  rules  promulgated  by  the 
ERA  under  the  EPAA,  provides  that  if 
the  Commi-ssion  does  determine  that 
such  a  function  mi^t  be  significantly 
affected,  it  shall  receive  public  com- 
ment on  the  proposal  and  may  make 
recomm.endations  to  the  ERA  on 
modificr.tion  of  the  proposal.)  There- 
fore, on  .N'ovember  24.  1978,  we  Lssued 
a  notice  (4.";  FR  55744.  November  29. 
1978)  indicating  our  suspension  of  the 
effective  date  of  the  rule  with  the 
intent  to  make  it  effective  on  January 
1.  1979  in  order  m  allow  the  FERC  an 
opportunity  to  make  the  threshold  de- 
termination under  section  404(a)  as  to 
whether  the  rule  might  significantly 
affect  one  of  its  functions.  On  Decem- 
ber 14,  1978.  the  Commission  notified 
us  by  letter  that  it  had  decided  not  to 
make  such  a  determination. 

While  the  rule  was  pending  before 
the  FERC.  we  also  decided  that  we 
would  complete  am  environmental 
impact  statement  (EIS)  on  the  ga.so- 


line tilt  before  making  a  final  decision 
on  whether  to  put  it  into  effect,  and 
on  December  5,  1978.  a  notice  to  that 
effect  was  issued  (43  FR  57609.  Decem- 
ber 8.  1978).  In  the  notice  we  Indicated 
that  the  environmental  effect  of  the 
gasoline  tilt  rule  had  already  been 
thoroughly  condsidered  In  the  draft 
environmental  impact  statement 
(DEIS)  on  motor  gasoline  deregulation 
(as  an  alternative  to  deregulation)  and 
that  the  final  EIS  would  consider  both 
deregulation  and  the  tilt.  On  January 
29.  1979,  we  issued  a  final  EIS  on 
motor  gasoline  degregulation  and  the 
gasoline  tilt  which  contains  a  compre- 
hensive evaluation  of  the  environmen- 
tal impacts,  including  social  and  eco- 
nomic impacts,  that  might  result  from 
the  allocation  of  increased  costs  to 
gasoline  on  a  greater  than  pro  rata 
volumetric  basis. 

In  the  December  5  notice,  we  also 
asked  that  additional  comments  on 
the  formulae  in  the  October  22,  1978 
tilt  rule  for  the  maximum  amount  of 
increased  product  and  non-product 
costs  allocable  to  gasoline  and  on  the 
need  for  further  investment  incentives 
for  refiners  be  submitted  to  us  by  Jan- 
uary 12,  1979.  We  also  requested  com- 
ments as  to  whether  if  a  tilt  rule  were 
finally  adopted,  it  should  allow  refin- 
ers' banked  costs  to  be  adjusted  to  re- 
flect the  additional  increased  costs 
that  would  have  been  allocable  to  gas- 
oline if  the  gasoline  tilt  rule  had 
become  effective  December  1,  1978,  as 
originally  scheduled. 

The  majority  of  the  comments  re- 
ceived subsequent  to  November  1,  1978 
on  the  rule  to  allocate  increased  costs 
to  gasoline  on  a  greater  than  pro  rata 
volumetric  basis  viewed  the  rule  as  a 
necessary  incentive,  in  the  absence  of 
gasoline  deregulation,  for  the  In- 
creased investment  in  refining  capac- 
ity needed  to  prevent  shortages  of  gas- 
oline, especially  unleaded  gasoline.  A 
few  of  the  comments,  notably  those  of 
'the  Center  for  Auto  Safety,  asserted 
that  the  rule  would  permit  an  increase 
in  the  price  differential  between 
leaded  and  unleaded  gasoline  and.  con- 
sequently, cause  an  increase  in  the  use 
of  leaded  gasoline  in  motor  vehicles 
with  emission  control  systems  requir- 
ing unleaded  gasoline,  with  a  resultant 
increase  in  the  levels  of  auto  emis- 
sions. Otherwise,  there  were  no  criti- 
cism of  the  substance  of  the  rule,  in- 
cluding the  formulae  for  the  maxi- 
mum amounts  of  increased  costs  that 
could  be  allocated  to  gasoline.  Four  of 
the  five  comments  that  addressed  the 
issue  favored  a  December  1,  1978  effec- 
tive date  for  the  rule. 

The  final  EIS  on  the  gasoline  tilt  ex- 
amined the  fuel  switching  issue  in 
great  detail  and  found  that  while 
there  is  some  possibility  that  the  allo- 
cation of  increased  costs  to  gasoline  on 
a  greater  than  pro   rata  volumetric 
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basis  would  result  in  an  increase  in  the 
average  price  differential  between 
leaded  and  unleaded  gasoline,  the  re- 
sultant increase  in  fuel  switching 
would  not  be  so  great  as  to  delay  sig- 
nificantly the  achievement  of  the  Na- 
tional Ambient  Air  Quality  Standards 
in  problem  cities.  In  addition,  the  final 
EIS  foresaw  a  dampening  effect  on 
demand  due  to  expected  price  in- 
creases permitted  by  the  rule  which 
should  reduce  vehicular  emissions  by 
considerably  more  than  the  expected 
increase  due  to  fuel  switching.  The 
final  EIS  also  examined  the  potential 
for  fuel  switching  if  the  existing  regu- 
lations were  continued  without  change 
and  found  that  continuing  the  existing 
regulations  could  have  greater  adverse 
environmental  consequences  than  allo- 
cating increased  costs  to  gasoline  on  a 
greater  than  pro  rata  volumetric  basis 
since  the  existing  regulations  would 
inhibit  needed  investment  by  refiners 
in  production  facilities  for  unleaded 
gasoline.  The  resulting  shortages  in 
unleaded  gasoline  would  cause  motor- 
ists to  switch  to  leaded  gasoline  in 
order  to  obtain  adequate  supplies. 

II.  Amendments  Adopted 

We  believe  that  fair  regulation  must 
recognize  the  need  of  refiners  to  recov- 
er their  increased  product  and  non- 
product  costs  for  producing  gasoline. 
Restoration  to  refiners  of  the  flexibil- 
ity to  allocate  increased  costs  to  gaso- 
line on  a  greater  than  pro  rata  volu- 
metric basis,  up  to  the  maximum 
amounts  permitted  by  the  formulae 
set  forth  in  the  rule,  will  achieve  this 


Maxiir.ur.   percentage 
allocable  to 
gasoline 


=    1- 


The  following  are  examples  of  the 
maximum  fractions  of  increased  non- 
product  costs  which  may  be  allocated 
to  gasoline  under  this  formula: 


Rialo  of  volume  of 

Fraction  of  total 

easolinr  to  total  volume 

incTfased  non-product 

of  all  products 

costs  which  mav  be 

allocated  to  sasoline 

0 

0 

.10 

.19 

.ao 

.3S 

JO 

.51 
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regulatory  goal  of  fairness.  The  final 
EIS  on  the  gasoline  tilt  has  reinforced 
our  original  determination  that,  pend- 
ing the  deregulation  of  gasoline,  the 
allocation  of  increased  costs  to  gaso- 
line on  a  greater  than  pro  rata  volu- 
metric basis  is  an  acceptable  and  nec- 
essary action  to  improve  the  invest- 
ment climate  for  expansion  or  modifi- 
cation of  refineries  and,  thus,  to  pre- 
vent shortages  of  gasoline,  particular- 
ly unleaded  gasoline.  Therefore,  we 
are  hereby  amending  sections 
212.83(c)(2Kiii)  (C)  and  (E)  of  the  re- 
finer pricing  regulations,  effective 
March  1,  1979,  to  permit  the  allocation 
of  increased  costs  to  gasoline  on  a 
greater  than  pro  rata  volumetric  basis. 

The  amendments  adopted  today 
change  the  definition  of  the  "A'" 
factor  in  §  212.83(c)(2)(iiiKC)  to  permit 
a  refiner  to  allocate  to  gasoline  as 
much  as  110  percent  of  the  increased 
crude  oil  costs  attributable  to  gasoline 
on  a  pro  rata  volumetric  basis.  In- 
creased crude  oil  costs  may  still  be  al- 
located to  other  controlled  products 
on  a  pro  rata  volumetric  basis. 

The  amendments  also  change  the 
definition  of  the  "N,'"  factor  in 
§  212.83(c)(2)(iii)(E)  to  permit  a  refiner 
to  allocate  increased  non-product  costs 
to  gasoline  on  a  greater  than  pro  rata 
volumetric  basis  by  using  the  "•U" 
factor.  A  refiner  may  designate  the 
"U"  factor  to  be  any  fraction  not  less 
than  the  ratio  of  the  volume  of  gaso- 
line refined  to  the  volume  of  all  prod- 
ucts refined  but  not  greater  than  the 
fraction  determined  in  accordance 
with  the  formula: 


Volume  of  gasolincij 
refined 


Volume  of  all 
products  refinei 


Ratio  of  volume  of 
Kasollne  to  total  volume 
of  all  products 


Fraction  of  total 

increased  non-product 

costs  which  may  tie 

allocated  to  vasoUne 


.40 

.64 

M 

.75 

M 

.84 

.70 

.91 

.00 

IM 

For  other  controlled  products,  in- 
creased non-product  costs  will  be  allo- 
cated on  the  basis  of  the  following 
fraction: 


1  -  J  Allocatio."!  perce.-.ta'Jo) /vol'-rio  of  contjrollod 

jl  prol-ict  refingj 

'  I  Voliiric  of  all  '  V 


yused  for  gasoli.ne 


Volun 

prodicts  refinoi 


Vclune  ol 
refined 


gasoli.ne 


This  fraction  provides  that  any  allo- 
cation of  total  increased  non-product 
costs  to  gasoline  on  a  greater  than  pro 


rata  volumetric  basis  will  result  in  the 
aUocation  of  total  increased  non-prod- 
uct costs  to  other  controlled  products 
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on   a    less   Ui.in   pro    rata    vohimctiic 
basis. 

III.  Efvfctive  Datfs 

This  rule  will  bo  ffffvtive  immrdi- 
rii«.iy  upon  is.suar.:*'  in  orckr  to  ailov 
rcfinT?  an  m-mcdiatt'  opportunity  to 
ntJj-.i.st  prices  to  reflect  rf>a!ittic.illy  tht 
rosts  of  ri^finir.!:^  gr.;oii;;;\  In  n-.nkinn 
fhi:,  rule  rfft;rtivi-  itumrdiai'Mv.  we  ■\rv 
sp-'cifioallv  wai\<iig  tlio  roquirt  mrnt  in 
tJ'c  Aclmi-.is'r.itjvf  Pror<^J'.ins  A-'t  lb 
U.S.C.  §533)  which  rtquircs  a  .?0-''.ay 
V.  utira:  p<'riod  bclwfrn  the  piiLlica 
ti  >n  of  a  final  r<>pu>nl;  .n  and  its  offec- 
li\T  datf  unlrss  Kood  rau.'^o  is  found  to 
v.aivo  this  waitiii^^  period. 

Ground.^  exist  for  tnakiiitj  this  ruie 
immediately  pffective  becau:;c  of  the 
fi.irent  tiKhtnf^PS  of  supply  of  motor 
gasoline  S«  vera!  major  refir.'TS  of  pxs- 
oline  h?\:-  annavinced  Hint  ifkctive 
March  1,  1979.  lh»  v  wili  ha\e  to  bei^in 
allocating-  gasoline  to  their  (U<;forirs. 
in  .some  crises  in  amounts  less  than 
their  cusiomi ts"  ba.se  period  .supplies, 
becau.-e  tliey  ha\c  been  expcrienciny 
rtdured  crude  oil  runs  due  directly  or 
indirte'ily  to  the  ee.ss:>l!on  of  Iranian 
crude  oil  production.  We  anli'-ipated 
the  pos.sibil:tv  of  surh  allocation  on 
March  1  by  is.;uiri^'  on  February  22  an 
ord'.-r  act'vating  those  provisions  of 
F.RAs  Standby  Petroleum  Product 
Price  and  All'>ca'ion  Regulations  (Spe- 
cial Rule  No.  1  to  10  CFR  Part  211) 
th.it  fi.r.ow  the  updating  of  ih"  base 
period  for  t,a.sai:ne  ailfH-ation  to  the 
ri-month  period  from  July  1.  1977 
llirough  June  30.  H'18.  (44  FR  11202, 
Ftbrunry  28.  1979.)  That  order  de- 
scribes in  detail  tin-  supply  shortage 
(onditioiis  that  cumntly  evist  and 
that  jii.iitied  tlie  artivation  of  por- 
tions of  l!u'  standby  i<  gulatio^;-.  and 
the  findings  in  that  order  are  incorpo- 
rated hi  rein  by  reference. 

Allouins  the  ^a.;oline  till  rejnilation 
to  go  into  effect  immediatt  ly  will  l.elp 
lo  alleviate  .some  of  the  curreru  supply 
problems  caused  by  distort  icps  in  gas- 
oline prices.  Several  nin.ior  r( f.isfrs  of 
ea-joiiie  have  exhausted  thi  ir  g.isoline 
b^nks  iVMi  are  iherefoie  recjuired  to 
price  their  I'ri.^ol'n  below  their  ci'inpe 
fit  ion.  This  h:l.^  landed  to  iticn-a-se  the 
demand  for  th»'ir  products,  thus  tend- 
in^'  to  e^aterhite  an  already  tight 
s'lpplj  sifuaiion  for  these  ^uivplier.s 
and  their  customers.  By  allc.vir.g  tht 
tilt  to  go  into  effetl  imm'dialely. 
ilu\se  nfiners  wM  be  able  to  adjust 
their  "prices  to  rrflec!  tho.se  of  th.eir 
c'lmp*  ti'ion. 

In  addition,  the  conlirujation  of  the 
curr«  in  woild-wuie  crude  oil  .--liortfall 
must  b'  a.s.-;um<  d  lor  |  luden',.  plauning 
purposes  and  could  eau^e  .sijrnificmt 

iTorlfalls  of  ga.soline  duriue  the 
coming  .sunviner  drivin;^  seM.son  ii  cur- 
rent stocks  are  drawn  down  prpcpi- 
tously  and  ga.'vjline  production  is  not 
maintai:i«Hl     at      rraximuin      possible 
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levels.  Reinstating  this^rule  immedi- 
ately will  provide  refiners  with  incv-n- 
tives  to  purchase  light,  high  gasoline- 
yield  crude  oils,  which  are  currently 
.selling  for  substantial  premiums  in  the 
wdrld  crude  oil  market.  In  order  to 
maximize  their  gn.solire  yields. 

FiPiUiy.  Vvaiving  the  30-day  waiting 
period  is  not  likely  to  cause  signi.ncant 
inconvenience  to  any  interested  party 
given  the  circumstances  in  which  this 
rule  is  being  reinstated.  One  of  the 
purpcs's  of  the  wailiut:  period  is  lo 
give  affected  parties  an  opportitnlty  lo 
adjust  their  business  practices  to  ac- 
commodate the  effect  of  the  nil(».  In 
ihis  ca.se  refiners  and  other  prrties 
have  had  .substantial  advance  notice 
that  we  have  had  reinstatement  of  the 
fe'a.solinp  tilt  rule  under  considerntion 
and  that  the  first  date  it  could  be 
adopted  and  miuht  be  effective  is 
March  1,  1979.  The  s»ihstance  of  the 
rule  has  been  well  known  since  the  is- 
suance ot  the  October  22,  1978  notice. 
Therefore,  in  thi.5  case  refiners  and 
other  affected  parties  have  had  much 
more  than  the  asiMl  30  da,vs  to  antici- 
pate the  effectiveness  of  this  regula- 
tio;i. 

We  are  also  amending  th.e  defini- 
tions of  "A,'"  and  •  N,  ■  for  t;a.soline  to 
include  the  additional  increased  co':ts 
tiiat  wo\ild  have  b'^en  allocable  to  gas- 
oline if  thi.s  rule  had  become  effective 
on  January  1,  1979.  We  believe  that 
such  action  is  necessary  and  appropri- 
ate to  grant  refiners  future  flexibility 
to  charge  prices  reflective  of  market 
conditions,  parti"  ularly  in  vifw  of  the 
fact]  that  when  a  final  tilt  rule  was 
adopted  on  October  22,  1978.  .some  re- 
finers may  have  drav.n  down  their 
banks  in  November  in  expoctaliun  of 
the  December  1  effective  date  and 
therefore  lo.st  some  pricing  flexibility 
during  the  winter  nion'hs  that  they 
othe;wi,sc  would  have  had.  Ti.e  limit  a 
tions  of  sections  212.83fe)  (G>  and  (7) 
on  the  passthrough  of  amounts  from 
•'A;"  and  '  N/',  resp4ctivcly.  will  pre- 
vent a  rcfuier  from  recoupin;^  more 
than  ten  percent  of  these  ircreascd 
cost  in  any  one  month.  We  h;^u>  decid- 
ed, hpwevi  r.  that  it  would  be  inappro- 
priate to  go  back  as  ftir  as  December  1. 
1978  in  allowinfi  ihe.s**  adjusimcnts,  as 
suggested  in  the  December  5  notice, 
becau.se  our  failure  to  give  the  FERC 
an  oproiiunity  to  ccrsider  the  !hr'>h- 
o:d  question  ur>..!  r  .s'>ction  404  of  t!ie 
DOE  Act  would  have  previntid  us 
froiu  making  tnc  lilt  rule  effictive  on 
December  1,  1978  in  any  event. 

We  have  al.so  decided  that  grounds 
do  n*jt  exist  for  waiving  th.e  30  day 
waiting  period  mider  the  Adn\i:>.i.'tra- 
live  Proeeduifs  Aci  in.sofar  as  it  ap- 
pliis  to  this  aspect  u^  tlu  ruUinaking. 
Thtrdore.  any  a.ljustmenis  to  Ijfluked 
co.st."?  for  the  months  of  Janunry  and 
February  1979  will  r^oi  be  available  for 
pasfithrough    in   gajioline   prlct-K    until 


May  1979,  the  first  full  month  follow- 
ing the  expiration  of  30  days  after 
publicfttion  of  this  notice. 

IV.  Other  Matthis 

In  adept ing  thi.s  rule,  we  h.a\e  con- 
.sidered.  in  accordatice  with  DOE- 
Order  2C30.  the  economic  impact  of 
our  action  and  have  prepared  a  regula- 
tory analysis.  Copies  of  the  regulatory 
analysi.s.  a.s  well  as  the  EIS.  may  be  ob- 
tained from  the  ERA,  Office  of  Public 
Information.  2000  M  Street.  N.W.. 
Room  B-110.  Washingtcn.  D.C..  20461. 
(202) C34-2170. 

'Emci^^f  .icy  pi'trolenm  A!locaiii>n  A<  i  of 
1973,  Pub.  L.  93-1.59.  a.«;  aniendtd.  Ptib.  L. 
93  .511.  Pub.  U  94  99.  Pub.  L.  94  133,  Pub.  L 
94-163,  and  Pub.  L.  94  385.  Federal  E'lUiKy 
Afiniiiiist ration  Act  of  1971.  Pub.  L.  93  275. 
as  amercli'd.  Pub.  L.  94-385;  Erit  rny  Policy 
arA  Con;.t  rvation  A<l,  P'Jb.  L.  91  IG.l.  a.s 
amcf.dfd.  Pub.  L.  94  385;  E.O.  11790.  39  VH 
23165:  Department  of  EnerKV  Organ!7..-Uion 
Act,  Pub.  L.  95-91;  E.O.  12009.  42  FR  4t;207.) 

In  consideration  of  the  foregoing. 
Part  212  of  Chapter  II  of  Title  10  of 
the  Code  of  Federal  Regulatioivs  Is 
amended  as  Sf-X  forth  below,  effective 
March  1.  1979, 

I.'^surd  in  Wfishington.  D.C.  March  1. 
1979. 

David  J.  Bahdin. 
Administrator.  Ei.on(,r>iic 
Regulatory  Administration. 

1.  Section  212.83(C)(2)(iii)(C»  is 
n mended  by  inserting  a  new  .sentence 
immediatt  ly  before  subparagraph  I 
and  at  end  of  the  subparagraph  <C). 
For  clarity,  the  entire  'A"  factor  is  set 
out  for  the  benefit  of  the  riad«T.  As 
amended,  the  provi.sions  read  as  fol 
lows: 

?:!2.s:i     Price  rule. 


(c)  All  oca  t  ion  o/  incrcoM'd  costs. 


<2)  Formulae. 


(iii)  Dvjinitions. 


tC)  TTjc  -a  "factor. 

A,    A.'  •  A,-  -  A,' 

A.  is.'  for  i  1,  i-2.  i  3.  and  i  4, 
the  SI  m  of  the  increa.sed  costs  of  crude 
oil  Rtt-ibufable  to  thr-  specific  cov«  red 
produci  or  products  of  the  type  *  i " 
pun  hasf  d  or  landed  on  or  after  Janu 
ary  1,  11)76  and  prior  to  or  during  the 
period  's"  and  not  reco\er«<i  in  .sales 
of  that  product  through  the  period  ■f 
and  The  Increased  co^ts  of  crude  oil  at- 
tr. but  able  to  the  .specific  cohered  prod- 
uct or  pioducls  of  the  type  "i"  pur- 


chaiied  or  landed  on  or  after  January 
1.  1976  in  the  period  "t".  "A,"  also  in- 
cludes the  increased  costs  of  crude  oil 
and  purchased  products  attributable 
to  the  covered  product  or  products  of 
the  type  "i"  incurred  through  Decem- 
ber 31,  1975  and  not  pa.ssed  through  as 
of  January  31,  1976,  and  not  recovered 
in  sales  of  that  product  through  the 
period  "t".  Notwithstanding  the  fore- 
going provisions  of  this  paragraph,  be- 
ginning March  1.  1979.  for  the  product 
i  3.  A."  shall  be  at  lea.st  100%  (one 
hundred  percent)  of  "A,'",  plus  the 
sum  of  -A,'"  and  "A/";  but  may.  at  the 
option  of  the  refiner  concerned,  be  up 
to  110<^c  (one  hundred  ten  percent)  of 
"A,'",  plus  the  sum  of  "A,'"  and  "A,"". 
(I)  Until  March  1.  1977  but  not 
thereafter 


A.        -.    C 


,.    u 


and 

(II)  Beginning  not  later  than  March 
1.  1977  or.  at  the  option  of  each  refin- 
er, beginning  as  of  any  month  prior 
thereto  but  not  before  June  1,  1976: 


'-    -    r,t 


provided  that  the  formula  elected  to 
be  used,  once  elected,  shall  continue  to 
tx>  lised. 

"A"'  is  the  total  increased  costs  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
tjTK*  "i"  purchased  or  landed  or  re- 
ceived In  exchanges  in  the  period  "t" 
for  refining  by  that  refiner.  The  cost 
and  quantity  of  crude  oil  that  is  con- 
sumed as  refinery  fuel  or  that  is  other- 
wise consumed  or  disposed  of  (other 
than  by  exchanges)  In  the  period  "t" 
so  as  not  to  be  available  for  that  refin- 
er's input  to  crude  oil  distillation  units 
shall  be  excluded  from  this  amount 
(except  lo  the  extent  permitted  with 
respect  to  crude  oil  sold  under  §  211.65 
of  this  Chapter  pursuant  to  the  defini- 
tions of  ■Q'"  and  "C"). 

Where: 

Q'"  The  total  quantity  or  volume  of  crude 
oil  purrhased  or  landed  for  refining  or 
for  resale  under  $  211.65  plus  the  volume 
of  crude  oil  received  less  the  volume  of 
crude  oil  given  up  pursuant  to  ex- 
changes in  the  period  "t."  provided  how- 
ever that  this  amount  shall  be  reduced 
by  the  quantity  of  crude  oil  sold  under 
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S  211.65  in  the  period  "t."  "The  quantity 
or  volume  of  crude  oU"  includes  quanti- 
ties or  volumes  of  unfinished  oils  which 
were  covered  products  as  of  May  31. 
1976  and  of  synthetic  fuels  (crude  oil 
substitutes)  processed  from  oil  shale,  tar 
.sands,  coal,  and  other  natural  deposits 
that  must  be  mined  before  the  crude  oil 
substitute  can  t>e  extracted,  provided 
that  such  oils  or  fuels  are  used  in  refin- 
ing and  are  further  refined. 

■•Q°"=The  total  quantity  or  volume  of  crude 
oil  purchased  or  landed  for  refining  or 
for  resale  under  §  211.63  plus  the  rolumr 
of  crude  oil  received  less  the  volume  of 
crude  oil  given  up  pursuant  to  ex- 
changes in  the  period  "o,"  provided  how- 
ever that  this  amount  shall  be  reduced 
by  the  quantity  of  crude  oil  sold  under 
5  211.65  in  the  period  "o."  "The  quantity 
or  volume  of  crude  oil"  includes  quan- 
tites  or  volumes  of  unfinished  oils  which 
were  covered  products  as  of  May  31, 
1976  and  of  s>-nthetlc  fuels  (crude  oil 
sul>stitutes)  processed  from  oil  shale,  tar 
sands,  coal,  and  other  natural  deposits 
that  must  be  mined  before  the  crude  oil 
substitute  can  be  extracted,  provided 
that  such  oils  or  fuels  are  used  in  refin- 
ing and  are  further  refined. 

••C''"-Tlie  total  cost  of  crude  oil  purchased 
or  landed  in  the  period  "o"  for  refining 
plus  the  total  amount  paid  in  cash  in 
the  period  "o"  less  the  total  amount  re- 
ceived in  cash  pursuant  to  exchanges  In 
such  period. 

•  C  ■  The  total  cost  of  crude  oil  purchased 
or  landed  in  the  period  "t"  for  refining 
or  for  resale  under  $211.65.  plus  the 
total  amount  paid  in  cash  in  the  period 
t"  less  the  total  amount  receivcHl  in 
cash  pursuant  to  exchanges  in  such 
period,  provided,  however,  that  this 
amount  shall  be  reduced  by  the  rev- 
enues from  sales  of  crude  oil  under 
§211.65  made  in  the  period  "t,"  except 
for  any  transportation  adjustment  or 
the  handling  fee  provided  for  by 
S  212.94(b). 

"V""  The  total  volume  of  all  covered  prod- 
ucts (other  than  propane,  which  shall  be 
included  to  the  extent  that  it  was  re- 
fined by  the  refiner  from  crude  oil)  and 
all  products  refined  from  crude  oil  other 
than  covered  products  estimated  to  be 
sold  in  the  period  "u." 
V.'"  The  total  volume  of  a  specific  cov- 
ered product  or  products  of  the  type  "i" 
(other  than  propane,  which  shall  be  in- 
cluded to  the  extent  that  it  was  refined 
by  the  refiner  from  crude  oil)  estimated 
to  be  sold  in  the  period  "u." 

■  R' '    The  total  volume  of  all  products  re- 

fined by  the  refiner  from  crude  oil  (In- 
cluding product  attributable  to  unfin- 
ished oils  and  additives)  in  the  period 
•t." 

■  R,'"  =  The  total  volume  of  a  specific  cov- 

ered product  of  the  type  "i"  refined  by 
the  refiner  from  crude  oil  (including 
product  attributable  to  unfinished  oils 
and  to  additives)  and  the  net  volume  of 
a  specific  covered  product  of  the  type 
"i"  given  up  and  received  pursuant  to 
exchanges  in  the  period  "t."  provided 
that  In  no  event  shall  R,'  be  less  than 
zero. 

"The  quantity  or  volume  of  crude 
oil"  includes  quantities  or  voltunes  of 
unfinished  oils  which  were  covered 
products  as  of  May  31.  1976  and  of 
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synthetic  fuels  (crude  oil  substitutes) 
processed  from  oil  shale,  tar  sands, 
coal,  and  other  natural  deposits  that 
must  be  mined  before  the  crude  oil 
substitute  can  be  extracted,  provided 
that  such  oils  or  fuels  are  used  in  re- 
fining and  are  further  refined. 

"A,'"  is  the  total  increased  cost  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
type  "i"  computed  under  "A,»"  for  the 
month  preceding  the  month  of  mea- 
surement ("s")  beginning  on  or  after 
January  1,  1976  but  not  recovered  in 
sales  of  that  product  during  the  period 
"t." 

"A/"  is  the  total  increased  cost  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
type  "i"  computed  under  ^" A,'"  for  all 
months  through  the  month  two 
months  before  the  month  of  measure- 
ment ("r")  beginning  on  or  after  Janu- 
ary 1,  1976  but  not  recovered  in  sales 
of  that  product  tlirough  the  period 
"t."  "A/"  also  includes  the  increased 
costs  of  crude  oil  and  purchased  prod- 
ucts attributable  to  the  covered  prod- 
uct or  products  of  the  type  "I"  In- 
curred through  December  31,  1975  and 
not  passed  through  as  of  January  31, 
1976,  and  not  recovered  in  sales  of 
that  product  through  the  period  "t." 
Effective  May  1,  1979.  for  i  =  3,  a  refin- 
er may  increase  "A,'"  by  ten  percent  of 
the  sum  of  the  amounts  computed 
under  'A,'"  for  that  refiner  for  the 
months  of  January  and  February 
1979. 

2.  Section  212.83iC)(2)(iii)(E)  is 
amended  by  revising  the  first  subpara- 
graph II  and  by  adding  subparagraph 
III  immediately  thereafter;  by  adding 
definitions  "R",  ^3"  and  "U,'"  and  by 
adding  two  sentences  at  the  end  of  the 
definition  of  "N,'".  For  clarity,  the 
entire  •'N"  factor  Is  set  out  for  the 
benefit  of  the  reader.  As  amended,  the 
provisions  read  as  follows: 

§212.83     Price  rule. 


(c)  Allocation  of  increased  costs. 


(2)  Formulae. 


(iii)  Definitions. 


(E)  77ie  -N" factor. 

"N,"  is.  for  1  =  1.  1  =  2.  1=3.  and  i=-4. 
the  Increased  non-product  costs  attrib- 
utable to  the  specific  covered  product 
or  products  of  the  type  "I"  incurred  on 
or  after  January  1,  1976  and  prior  to 
or  during  the  period  "s"  and  not  recov- 
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ered  in  sales  of  that  product  through 
th*»  pt^riod  •f  p.nd  the  increased  non- 
pi  odjrt  costs  atlhhulable  to  the  spf- 
cifjc  covered  product  or  products  of 
the  type  i"  incurred  on  or  after  Janu- 
ary 1.  1976  m  Ihf  period  •l." 

<1)    Until    March    1.    1977    but    not 
thereafter: 


=    L 


+  r 


i-'U 


.•»nd 

(111  Bt tinning  not  later  than  Mar^h 
1.  J977  or.  ?i  thf  option  cl  each  refin- 
er, tjtdnni;!?  as  vf  any  month  prior 
lher»!o  bui  n-M  b«"fiirr  June  1.  1976. 
and  untiJ  March  1.  1579  bul  not  there- 
after: 


K. 


=    r 


+    F 


♦  111' Be^mninn:  March  1.  1979: 
( aa  •  For  i     3: 

.  N      K'l  n ' )  .  K 

(bb>  For  i     1.  i    2.  and  i    4: 


'N"  !s  the  total  uureased  tion-protl- 
uct  c<sf*  ititribntable  to  the  .s'pi'cific 
CO'. t-red    product    or   prod\ict:v  of   the 
tvp«-    i    incurred  in  the  p«Tiod  't.' 
Where: 

fc.  'I  fit-  to'it)  in(rf.tst-<t  Hou  produn  iojil.«; 
'<>  ..iJirK  n!:i:'k)-tii)):  co.N-t  iinTca.v.'. 
Ah.-.i  i>  ii»ilu«l»-d  in  •?'.">  incurred 
,j,  ..,.^.  ,j„.  p,.rio<l  I":  providf'd  thai 
s<j<;"i  cp>?.s  art  inchidfd  onI\>-  fo  thr 
rxtrnl  tliai  such  costs  are  al'rihutable 
1o  rtfininir  op«Ta' ioils  during  the  ptTiod 
"f  und«'r  ihf  ijfiifrall.v  a<T<>pti'd  ar- 
counting  proc.«-<li!r«-s  his'orically  and 
torsi.sttTtly  appiicd  b\.ihf  firm  ron- 
Ctriv  d.  and  ar»'  not  im  liided  in  compiit- 
>r.c  May  15.  1973  pricis  or  in  oontpuiinii 
ircr«'a.std  product  tost.s.  Cost.s  paid  or  in 
curr»-d  pt-riodKally  but  Ifss  frequfntly 
than  montlily  niu.st  b*-  charged  a;;  in 
ciirrfd  o\fr  th»-  entire  period  lo  which 
they  apply  m  romputlnR  non-product 
ra^t.s  for  May  19T3  and  nni.st  be  charged 
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according  to  the  Renerally  accepted  ac- 
counting practices  histoncally  and  con- 
si.stenily  applied  by  the  firm  concerned 
in  computing  month  of  measurem'^nt  in- 
crra-sed  co.sts  Cost-s  paid  or  incurred 
each  month  biit  m  sijrnificantly  dlifer 
em  amo'ints  indtpcndf nt  of  output  vart- 
a'ion.>i  m,isi  be  charped  over  the  entire 
perioo  to  whH.h  they  apply  in  computing 
non-product  ct>st.s  for  May  1973  and 
rrsisi  l>-  charc-d  accordinc  to  the  cencr- 
ally  atTt-pteij  a<couTiiinK  practices 
h!.stor.oa!ly  and  ct)n.sisfntly  applied  by 

,  the  firr.i  conr»  rned  in  rompuiine  month 
of  m«*a.<;-,J7>Tri»>ni  cohls  Except  for  cusU 
Khirn  itxe  deU'rmined  by  ER.A  to  typi- 
(•ally  oitur  at  int4  rvals  of  greater  than 
oiif  yp.ir.  tn«  «\';is  treated  as  iiuurred 
during;  a  firm'.s  fiscal  ypar  .shall  not 
eyc»*<d  ih«*  amount.s  of  su'  h  co-s'-s  ariual- 
)v  or'id  or  incurred  durlnp  that  fi.scal 
year 

V.'  The  lut.il  volume  of  a  specifir  covered 
product  or  products  ol  the  type  i  ' 
<oi}]>  V  tnan  propani*.  which  .shall  be  in 
eluded  to  the  »>i<nt  ihjtl  it  was  refined 
by  il)-  refiner  from  rrudi-  oil)  estimated 
to  be  sold  in  the  period  "u  " 

V'  Tin  totjil  volurtie  of  all  co\erei)  prod 
ucLs  oih«T  than  piopane  which  .shall  he 
tm»ii*a  to  the  I  xieni  that  it  was  re 
fined  by  th>'  refiner  irom  crude  oil)  and 
all  produol.^  r«  fined  from  crude  oil  ot  her 
than  covered  prodi;et.s  e.siinialed  to  be 
sold  In  the  period  'u.  ' 

R,'  The  total  volume  of  a  .speiific  product 
ot  the  lyp*  "i  ■  refund  bv  the  refiner 
from  crude  oil  <mchidinp  uniuiishcd  oils 
which  were  covered  products  as  of  May 
31  1976  and  synthetic  fuels),  and  in<  hid- 
inK  volumes  attributable  to  addilives.  In 
lh«'  p«  rifjd    l  '■ 

R'  The  t.itr.!  volume  of  all  prodiut.*  refined 
bv  tile  f 'ner  from  <  riidt  i»il  'iiicludim' 
uni.r.isned  Oils  whii  h  w<T"  covered  prod- 
ucts as  of  May  :}l.  1976  and  syn'hetic 
fuel.s'  and  including  \olumes  attributa- 
ble to  additivi-s  m  the  p«riod    t.  ' 

R',  .  The  total  volume  ot  £a.soline  d  3)  re- 
fined by  th«  reliner  from  crude  oil  <in 
cludrnu  unfinished  oiln  which  were  cov 
ered  produces  as  ol  May  31.  1976  and 
synthetic  fml.s).  and  includniK  volumes 
attributable  to  addi;nes.  in  the  period 
"t." 

U;-  The  fraction  of  the  total  increased  non- 
product  eo.st*,  (cxcludiris  market  inK  cost 
Increase)  allora;<-d  to  gasoline  by  the  re 
fin*  r  in  the  period  '  t '  '  U.'"  shall  b4»  no 
le.s.->  ".iia;) 


a-.d   no    .)r».'.»t«»»    trian    i-£-     ? 


1  -  ^ 


As  ol  January  1,  1977  refiners  shall 
compute  ■  E**'  tfor  cosIjs  incurred 
during  January  1977  and  thereafter 
and  used  in  caJculatir.R  maximum  al- 
lowable prices  during  February  1977 
and      thereafter)      by      adding      the 


amounts  calculated  by  applying  the 

following      formula  separately  lo 

§212.83<c)<2Mili)<E)  paraRrapns  •!) 
through  (X)  below. 


n 


E,;  is  the  tol&J  Inereascd  non- product 
costs  (exeliidlng  marketine  c^st  in- 
crease, which  is  included  in  ■?','■)  of 
the  type  "n"  IncurreJ  durinp  the 
period  'i';  provided  that  such  costs 
are  inciuded  only  la  the  extent  ihat 
sucn  co^ts  are  ailributable  to  r-  fminK 
operations  during  the  period  i"  under 
the  eenerally  accepted  accountinc 
practices  historically  and  consisieiitly 
applied  by  the  firm  conwrned  or  as 
otherwise  provided  in  th.is 
^' 212.83<c)(2><iii)<E)  and  are  not  in- 
cluded in  computing  May  15  1973 
prices  or  in  compuiiiu'.  uicreas*  d  prtid- 
uct  costs. 

Where: 

11  Ref*>rence8  the  particular  typ<s  of  m- 
crisj^ed  non-product  cor.t.s.  and  f«ir  par- 
pos»\s  of  paragr^.phs  il)  through  'X'  is 
respectively  refinery  fuel,  labor,  addi 
live,  utility,  ml*  rest,  container,  tax. 
maintenance,  depreeialion,  and  over- 
head cost  lIMTeaM. 

R;  The  total  volume  ol  a  specific  covered 
product  of  the  type  "i "  refln<-d  by  the 
refiner  from  crud«-  oil  (including:  unfin 
ished  oils  which  were  covered  prodiift.s 
as  of  May  31  1J»76  and  synthetic  fuels), 
includinir  volumes  aliribuiabU-  to  addi- 
tives, and  the  net  volume  of  a  specific 
cover»-d  product  c>f  the  lyp«^  '  i"  pren  up 
and  received  puisuant  to  exchances  in 
the  p«ricxl    l 

R  The  total  volume  ol  all  products  refined 
by  the  refiner  f.wm  crude  oil  (includmR 
unfinished  oiU  which  were  co'.  tred  prod 
nets  a«  ol  May  3),  1976  sjid  .synthetic 
fuels)  and  includinp  volumes  attributa 
ble  to  additives  in  the  pencxJ '  o 

r,'  The  total  dollar  amount  ol  tht  pariicu 
lar  non  product  cost  of  the  type  n  '  in 
curn-d  in  the  peric»d  "l  " 

C"  The  total  dollar  amount  of  the  particu- 
lar non-prodoct  cost  cl  ihe  typ«-  n'  in 
curred  •!!  the  p<  nod  '  o  " 

cl»  Re/incry  ,tv.el  cost  increase.  As  ol 
Janiiarv  1.  1977  <for  costs  incurred 
durinj.  January  1977  and  thereafter 
and  u.si  vl  in  calculating:  maximum  al 
lowable  prices  di>rinK  February  1977 
and  thereafter)  each  refiner  shall  elect 
to  compute  the  refinery  fuel  cost  in- 
crease acc;>rding  to  para+'raph  dxaa) 
tielow  and  depreciation  cost  increase 
according  to  paragraph  dXxaa)  below 
or  to  compute  refinery  fuel  co.st  in- 
crease according  to  paragraph  <I)*bb) 
below  and  depreciation  cost  inrreasc- 
according      to      paragraph      (lX><bb) 


below,  provided  that  once  such  elec- 
tion of  a  computation  method  is  made, 
such  method  shall  continue  to  be  used. 

(aa)  Refinery  fuel  cost  increase  for 
refiners  that  elect  to  include  in  the 
computation'  of  total  increased  non- 
product  costs  the  depreciation  costs 
associated  with  capital  investments 
which  effect  fuel  conser\ation  Is  com- 
puted by  applying  the  formula  for 
'•E„'"  above.  For  purposes  of  this  com- 
putation "C"  refers  to  the  dollar 
amount  of  costs  incurred  for  refinery 
fuel. 

(bb)  Refinery  fuel  cost  increase  for 
refiners  that  elect  to  exclude  from  the 
computation  of  total  increased  non- 
product  costs  the  depreciation  costs 
associated  with  capital  Investments 
which  effect  fuel  conser\'ation  is  the 
base  refinery  fuel  usage  multiplied  by 
the  throughput  for  the  month  of  mea- 
surement, and  multiplied  by  the 
amount  which  represents  the  differ- 
ence between  the  average  refinery  fuel 
cost  rate  in  the  month  of  measure- 
ment and  the  average  refinery  fuel 
co.st  rate  in  the  month  of  May  1973. 
where: 

"Average  refinery  fuel  cost  rate" 
means  the  weighted  average  cost  of  re- 
finery fuel  per  unit  of  energy  (e.g., 
dollars  per  million  British  Thermal 
Units  (B.  T.  U.)).  If  the  calculation  of 
refinery  fuel  costs  is  not  feasible  in 
enerpy  units,  a  refiner  may  substitute 
a  method  that  Is  more  reasonably  con- 
sistent with  the  data  available.  In  such 
case,  however,  the  refiner  must  pre- 
pare a  schedule  justifying  the  alterna- 
tive method  of  calculation  and  ex- 
plaining why  the  results  represent  the 
average  refinery  fuel  cost  rate; 

■'Base  refinery  fuel  usage"  means 
the  amount  of  refinery  fuel,  in  units 
of  energy  (e.g.,  million  B.  T.  U.'s)  used 
per  barrel  of  refinery  throughput 
during  the  month  of  May  1973.  If  the 
calculation  of  refinery  fuel  costs  is  not 
feasible  in  energy  units,  the  refiner 
may  substitute  a  method  that  is  more 
reasonably  consistent  with  the  data 
available.  In  such  cases,  however,  the 
refiner  must  prepare  a  .schedule  justi- 
fying the  alternative  method  of  calcu- 
lation and  explaining  why  the  results 
represent  the  base  refinery  fuel  u.sage: 
and 

"Throughput"  means  the  volume  of 
crude  oil,  unfinished  oils,  synthetic 
fuels  and  natural  gas  liquids  refined 
during  the  time  p^od  specified. 

Refiners  shall  maintain  records  of 
the  volume  and  cost  of  products  pur- 
chased or  landed  that  are  consumed  as 
refinery  fuel. 

(II)  Labor  cost  increase.  Labor  cost 
increase  Is  computed  by  applying  the 
formula  for  "EJ"  above.  For  purpo.ses 
of  this  computation  "C"  refers  to  the 
total  dollar  amount  of  direct  and  indi- 
rect remuneration  or  inducement  for 
personal  ser\'ices  which  are  reasonably 
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subject  to  valuation  for  those  person- 
nel employed  at  the  refinery  or  those 
persormel  directly  involved  In  refinery 
operatlor\s.  including  that  portion  of 
the  costs  of  any  contract  between  a  re- 
finer and  an  outside  entity  attributa- 
ble to  personnel  other  than  employees 
that  perform  such  ser\'lces.  No  amount 
included  in  maintenance  cost  increase 
may  be  included  in  labor  cost  increase. 
The  calculation  must  be  based  on  the 
historical  accoimting  practices  em- 
ployed by  the  refiner  and  must  be  sub- 
stantiated by  a  supporting  document 
which  summarizes  the  personnel  con- 
sidered in  the  calculation  and  the  date 
of  any  remuneration  increases. 

(III)  Additive  cost  increase.  Additive 
cost  increase  is  computed  by  applying 
the  formula  for  "£„•"  above,  for  pur- 
poses of  this  computation  "C"  refers 
to  the  total  dollar  amount  of  costs  In- 
curred for  materials  and  compounds. 
Including  catalyst  and  process  chemi- 
cals which  were  not  covered  products 
as  of  May  31,  1976  and  which  are 
added  to  or  blended  with  crude  oil  or 
covered  products  during  the  refining 
process. 

(IV)  Utility  cost  increase.  Utility 
cost  Increase  Is  computed  by  applying 
the  formula  for  "E„'"  above.  For  pur- 
poses of  this  computation  "C"  refers 
to  the  dollar  amount  of  costs  incurred 
for  utilities. 

(V)  Interest  cost  increase.  Interest 
cost  Increase  Is  computed  by  applying 
the  formula  for  "E„'"  above.  For  pur- 
poses of  this  computation  "C"  refers 
to  the  dollar  amount  of  costs  Incurred 
for  Interest. 

(VI)  Container  cost  increase.  Con- 
tainer cost  Increase  is  computed  by  ap- 
plying the  formula  for  "E„'"  above. 
For  purposes  of  this  computation  "C" 
refers  to  the  dollar  amount  of  costs  in- 
curred for  containers,  such  as  barrels, 
drums,  tubes,  cans,  jars,  or  bottles, 
used  by  the  refiner  for  storing  or  pack- 
aging products  which  were  covered 
products  as  of  May  31,  1976. 

(VII)  Federal,  state  and  local  tax 
cost  increase. 

(aa)  Federal,  state  and  local  tax  cost 
increase  is  computed  by  applying  the 
formula  for  "E„*"  above.  For  purposes 
of  this  computation  "C"  refers  to  the 
dollar  anicur.t  of  federal,  state,  and 
local  propeily,  excise,  franchise  and 
other  similar  taxes  incurred.  Federal, 
state,  and  local  income  taxes  are  not 
includable  in  this  amount. 

(bb)  The  tax  cost  increase  ("E„»")  for 
taxes  that  are  paid  or  incurred  at 
great?r  than  monthly  intervals  shall 
be  computed  as  follows: 

(AA)  Taxes  that  are  paid  or  Incurred 
at  greater  than  monthly  lnter\'als  and 
are  treated,  pursuant  to  generally  ac- 
cepted accounting  practices  historical- 
ly and  consistently  applied  by  the  firm 
concerned,  on  an  accrual  basis  and  are 
prorated  shall  be  accrued  and  prorated 
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for  purposes  of  calculating  per  unit 
non-product  costs  for  the  month  of 
May  1973.  ("C'/R'"  and  the  month  of 
measurement  ("C.VR'"). 

(BB)  Taxes  that  are  paid  or  incurred 
at  greater  than  monthly  Intervals  and 
are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period 
shall  be  computed  for  purposes  of  cal- 
culating per  unit  non-product  costs  for 
the  month  of  May  1973  VC^'/R'")  by 
adding  all  such  taxes  paid  or  incurred 
during  the  firm's  fiscal  year  which  in- 
cludes May  1973  and  dividing  by  the 
firm's  output  during  that  period. 
Taxes  that  are  paid  or  incurred  at 
greater  than  monthly  inter%'als  and 
are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period 
shall  be  computed  for  purposes  of  cal- 
culating per  unit  non-product  costs  for 
the  month  of  measurement  ("C,'/R'") 
according  to  the  generally  accepted  ac- 
counting practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned. 

(cc)  The  Commonwealth  of  Puerto 
Rico  supplemental  $2  tax  shall  be 
treated  as  a  cost  of  crude  oil  or  petro- 
leum products  imder  5§  212.82  and 
212.83  from  December  21,  1975 
through  December  31.  1976. 

(VIII)  Maintenance  cost  increase. 
Maintenance  cost  Increase  is  computed 
by  applying  the  formula  for  "E,'" 
above.  For  purposes  of  this  computa- 
tion "C"  is  the  dollar  amount  of  oper- 
ating cost  attributable  to  refinery 
maintenance  operations.  Maintenance 
cost  increase  includes  the  cost  of  con- 
tract maintenance.  The  maintenance 
cost  increase  for  maintenance  ex- 
penses that  are  paid  or  incurred  at 
greater  than  monthly  inter\'als  shall 
be  computed  as  follows: 

(aa)  Maintenance  expenses  that  are 
paid  or  Incurred  at  greater  than 
monthly  intervals  and  are  treated, 
pursuant  to  generally  accepted  ac- 
counting practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned, on  an  accrual  basis  and  are 
prorated  over  an  appropriate  period 
shall  be  accrued  and  prorated  for  pur- 
poses of  calculating  per  unit  non-prod- 
uct co.sts  for  the  month  of  May  1973 
("Cb^/R"")  and  the  month  of  measure- 
ment ("C.VR""). 

(bb)  Maintenance  expenses  that  are 
paid  or  incurred  at  greater  than 
monthly  intervals  and  are  not  treated 
on  an  accrual  basis  and  prorated  over 
an  appropriate  period  shall  be  comput- 
ed for  purposes  of  calculating  per  imit 
non-product  costs  for  the  month  of 
May  1973  ( "C^VR"")  by  adding  all 
maintenance  expenses  paid  or  in- 
curred during  the  appropriate  period, 
as  permitted  or  required  in  writing  by 
the  director  of  compliance  for  the 
DOE  region  in  which  each  firm  is  lo- 
cated, and  dividing  by  output  during 
that    period.    Maintenance    expenses 
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that  are  paid  or  incurred  at  greater 
than  monthly  intervals  and  are  not 
treated  on  an  accrual  basis  and  prorat- 
ed over  an  appropriate  period  shall  be 
computed  for  purposes  of  calculating 
per  unit  non-product  costs  for  the 
month  of  measurement  cCnVR'")  ac- 
cording to  the  generally  accepted  ac- 
counting practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned. 

(IX)  Depreciation  cost  increase,  (aa) 
Depreciation  cost  increase  is  computed 
by  applying  the  formula  for  "E„'" 
above.  For  purposes  of  this  computa- 
tion "C"  is  the  cost  attributable  to  the 
depreciation  of  refinery  and  storage 
capacity  and  equipment  installed;  pro- 
vided that  such  costs  are  computed  ac- 
cording to  the  generally  accepted  ac- 
counting practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned and  are  included  only  to  the 
extent  that  such  costs  are  not  other- 
wise covered  by  this  section.  If  Form 
10-K  is  filed  with  the  Securities  and 
Exchange  Commission  or  an  analo- 
gous report  is  filed  with  a  state  regula- 
tory agency,  the  amount  computed  for 
depreciation  cost  increase  must  be  con- 
sistent with  the  figures  used  in  prepar- 
ing Form  10-K  or  such  analogous 
report.  Accounting  procedures  used  to 
compute  depreciation  cost  increase  by 
refiners  which  do  not  file  such  form  or 
report,  or  on  whose  behalf  such  form 
or  report  is  not  filed,  must  be  calculat- 
ed according  to  generally  accepted  ac- 
counting practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned for  certified  annual  financial 
reports  prepared  by  an  independent 
accounting  firm.  No  capital  invest- 
ments may  be  included  in  non-product 
costs  as  expenses:  all  such  Investments 
must  be  capitalized  and  depreciated 
and  included  in  the  computation  of 
"En"'"  for  depreciation  cost  increase. 

(bb)  Refiners  that  elect  to  compute 
the  refinery  fuel  cost  increa.se  accord- 
ing to  paragraph  (I)(bb)  above  shall 
compute  depreciation  cost  increase  ac- 
cording to  paragraph  (IXKaa)  above 
but  must  exclude  from  "C„"'  the  de- 
preciation cost  associated  with  capital 
investments  which  effect  fuel  conser- 
vation. 

(X)  Oicrhfcd  cost  increase.  Over- 
head ccst  increase  is  computed  by  ap- 
plying the  formula  for  '£„'"  above. 
For  purposes  of  this  computation  "C" 
is  the  dollar  amount  of  costs  of  insur- 
ance, outside  legal  and  accounting 
fees,  and  inter-refinery  transportation 
costs  directly  attributable  to  refinery 
operations,  provided  that  such  costs 
are  computed  according  to  the  gener- 
ally accepted  accounting  practices 
historically  and  consistently  applied 
by  the  firm  for  certified  annual  re- 
ports. 

F,'=the  marketing  cost  increase  and 
is  the  difference  between  the  cost  of 
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marketing  covered  products  in  the 
month  of  measurement  and  the  cost  of 
marketing  covered  products  In  the 
month  of  May  1973.  "Cost  of  market- 
ing covered  products"  means  the  costs 
attributable  to  marketing  operations 
with  respect  to  covered  products  pro- 
vided that  such  costs  are  included  only 
to  the  extent  that  they  are  so  attribut- 
able under  the  customary  accounting 
procedures  generally  accepted  and 
historically  and  consistently  applied 
by  the  firm  concerned  and  are  not  In- 
cluded in  computing  May  15.  1973 
prices,  in  computing  increased  product 
costs,  or  in  computing  other  increased 
non-product  costs. 

The  marketing  cost  increase  shall  be 
adjusted  to  add  or  subtract  the  net 
cash  reimbursements  attributable  to 
the  product  to  the  type  "i"  paid  and 
received  in  the  period  "t"  in  product- 
for-product  exchanges  in  which  a  spe- 
cific covered  product  is  received. 
Where  the  cash  reimbursement  por- 
tion of  a  cash  payment  made  pursuant 
to  an  exchange  is  not  expressly  pre- 
scribed in  a  written  document  signed 
by  both  parties  to  the  exchange,  no 
part  of  a  cash  payment  shall  be  treat- 
ed as  a  reimbursement.  However, 
where  a  firm  gives  up  an  exempt  prod- 
uct for  a  covered  product  in  an  ex- 
chajige  and  receives  a  cash  payment, 
the  payment  must  be  treated  as  a  re- 
imbursement unless  the  written  ex- 
change agreement  signed  by  both  par- 
ties substantiates  that  the  payment  re- 
flects the  market  value  differences  In 
the  products  exchanged  on  the  date 
the  covered  product  is  received.  Also, 
where  a  firm  gives  up  an  exempt  prod- 
uct for  a  covered  product  in  an  ex- 
change and  makes  a  cash  payment, 
the  payment  will  constitute  a  differen- 
tial and  will  not  adjust  increased  mar- 
keting costs  unless  the  parties  to  the 
exchange  specify  in  writing  the  service 
rendered  by  the  exchange  partner  to 
which  the  payment  is  made. 

For  purposes  of  calculating  market- 
ing cost  increases,  a  reimbursement  is 
the  dollar  amount  of  a  cash  payment, 
expressly  prescribed  in  a  written  docu- 
ment signed  by  both  parties  to  the  ex- 
change, that  is  made  or  received  by  a 
firm  as  compensation  for  costs  in- 
curred to  transport,  store,  or  perform 
other  services  pursuant  to  the  ex- 
change. A  differential  is  the  cash  pay- 
ment made  pursuant  to  an  exchange 
agreement  less  any  reimbursement. 

Marketing  costs  for  the  period  "t" 
and  the  period  "o"  shall  be  adjusted  to 
add  fees  attributable  to  the  marketing 
costs  for  the  product  of  the  type  i" 
paid  pursuant  to  a  service  agreement 
in  that  period. 

A  refiner  shall  prepare  a  schedule 
itemizing  the  principal  costs  included 
in  marketing  cost  increases  and  de- 
scribing the  accounting  procedures  by 
which     they     are     calculated.     The 


amount  of  marketing  cost  increases 
which  may  be  applied  to  compute 
maximum  allowable  prices  for  covered 
products  Is,  however,  limited  to  the 
extent  that  such  marketing  cost  in- 
creases may: 

(I)  Allow  an  increase  in  the  prices  of 
No.  2  heating  oil  and  No.  2-D  diesel 
fuel  above  the  prices  otherwise  permit- 
ted to  be  charged  for  such  products 
pursuant  to  the  provisions  of  this  part 
by  an  amount  not  in  excess  of  one  cent 
per  gallon  with  respect  to  retail  sales 
and  one-half  cent  per  gallon  with  re- 
spect to  all  other  sales:  and 

(IIKaa)  Allow  an  increase  in  the 
price  of  gasoline  above  the  prices  oth- 
erwise permitted  to  be  charged  for  gas- 
oline pursuant  to  this  part  by  an 
amount  equal  to  increased  rental  cost 
(as  defined  in  §212.92)  plus  vapor  re- 
covery system  cost  (as  set  forth  In 
§212.92)  plus  an  amount  not  in  excess 
of  three  cents  per  gallon  (for  market- 
ing costs  not  otherwise  recoverable 
under  this  subpart)  with  respect  to  all 
retail  sales:  and 

(bb)  Allow  an  Increase  In  the  price  of 
gasoline,  during  the  360-day  period 
commencing  November  19,  1975,  above 
the  prices  otherwise  permitted  to  be 
charged  for  gasoline  pursuant  to  this 
part  (Including  paragraphs  (I)  and 
(II)(aa)  of  this  definition)  by  an 
amount  not  in  excess  of  two  cents  per 
gallon  in  retail  sales  In  Alaska:  and 

(III)  Allow  an  Increase  In  the  prices 
of  gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  gasoline 
pursuant  to  the  provisions  of  this  part 
by  an  amount  not  in  excess  of  three- 
quarter  cent  per  gallon  with  respect  to 
all  sales  other  than  retail  sales:  and 

(IV)  Allow  an  increase  in  the  prices 
of  middle  distillates  above  the  prices 
otherwise  permitted  to  be  charged  for 
middle  distillates  pursuant  to  the  pro- 
visions of  this  part  (including  the  fore- 
going paragraph  (I)  of  this  definition) 
by  an  amount  not  In  excess  of  one  cent 
per  gallon  with  respect  to  retail  sales 
and  not  in  excess  of  one-quarter  cent 
per  gallon  with  respect  to  all  other 
sales,  except  that,  with  respect  to 
retail  sales  of  aviation  fuels  by  fixed 
base  operators  after  November  30. 
1975.  allow  an  Increase  In  the  amount 
otherwise  permitted  to  be  charged  for 
that  Item  pursuant  to  the  provisions 
of  this  part  by  an  amount  not  to 
exceed  four  cents  per  gallon;  and 

(V)  Allow  an  increase  in  the  prices  of 
residual  fuel  oil  above  the  prices  oth- 
erwise permitted  to  he  charged  for  re- 
sidual fuel  oil  pursuant  to  the  provi- 
sions of  this  part  by  an  amount  not  in 
excess  of  three-fourths  cent  per  gallon 
with  respect  to  retail  sales  and  one- 
fourth  cent  per  gallon  with  respect  to 
all  other  sales;  and 

(VI)  Allow  an  Increase  In  the  price  of 
propane.  In  sales  after  September  30. 
1975.  above  the  prices  otherwise  per- 
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mitted  to  be  charged  for  propane  pur- 
suant to  the  provisions  of  this  part  by 
an  amount  not  in  excess  of  three  cents 
per  gallon  with  respect  to  all  retail 
sales  except  those  to  the  petrochemi- 
cals Industry,  to  public  utilities,  and  to 
synthetic  natural  gas  plants;  one  cent 
per  gallon  with  respect  to  retail  sales 
to  the  petrochemicals  industry,  to 
public  utilities,  and  to  natural  gas 
plants  and  one-half  cent  per  gallon 
with  respect  to  all  other  sales;  and 

(VII)  Reflect  the  total  dollar  amount 
of  non-product  costs  attributable  to  in- 
cludable amounts  of  commissions  in- 
curred during  the  period  "t"  begirming 
with  January  1.  1976  with  respect  to 
sales  through  consignee-agents  of  the 
covered  product  or  products  of  the 
type  "i."  The  Includable  amount  of 
commission  Incurred  with  respect  to 
each  Item  sold  through  each  con- 
signee-agent is  the  dollar  amount  per 
unit  of  volume  by  which  the  commis- 
sion in  the  period  "t"  exceeds  the  com- 
mission in  effect  on  May  15.  1973,  pro- 
vided that  the  Includable  amount  shall 
be  an  amount  reasonably  intended  to 
cover  increa.sed  non-product  costs  of 
the  consignee-agent,  and  that  it  shall 
not  exceed  the  amount  of  the  non- 
product  cost  price  Increase  that  would 
be  permitted  If  the  consignee-agent 
took  title  to  the  product  It  distributes 
and  were  a  seller  subject  to  §  212.93(b). 

N,*=the  total  increased  non-product 
costs  attributable  to  the  specific  cov- 
ered product  or  products  of  the  type 
"l"  computed  under  '"Ni'"  for  the 
month  preceding  the  month  of  mea- 
surement ("s")  beginning  on  or  after 
January  1,  1976  but  not  recovered  In 
sales  of  that  product  during  the  period 
-t." 

Ni'=the  total  Increased  non-product 
costs  attributable  to  the  specific  cov- 
ered product  or  products  of  the  type 
"i"  computed  under  "N,'"  for  all 
months  through  the  month  two 
months  before  the  pionth  of  measure- 
ment ("r")  beginning  on  or  after  Janu- 
ary 1.  1976  but  not  recovered  in  sales 
of  that  product  through  the  period 
"t".  Effective  May  1,  1979.  for  1  =  3.  a 
refiner  may  increa-i^e  "N,'"  by  the 
amounts  computed  under  "N,'"  for  all 
covered  products  for  that  refiner  for 
the  months  of  January  and  February 
1979  applying  the  definition  of  "N,'" 
effective  March  1,  1979  less  the 
amounts  actually  computed  under 
"N,'"  for  all  covered  products  for  that 
refiner  for  the  months  of  January  and 
February  1979.  For  purposes  of  these 
computations,  a  refiner  shall  use  the 
largest  permissible  fraction  for  "U". 

[FR  Doc.  79-6932  Filed  3-8-79;  11:52  amj 
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Title  17 — Ccmmodity  and  Seeuritits 
Exchanges 

CHAPTER  ll-SECURITIES  AND 
EXCHANGE  COMMISSION 

lH«l.:ivr  No.  33  C032J 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

Resoles  of  Securities 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is 
amending  two  rules  and  rescinding  a 
third  for  the  purpose  of  relaxing  cer- 
tain restrictions  relating  to  the  resale 
of  securities  that  may  be  more  burden- 
some than  necessary.  The  amend- 
ments to  the  two  rules  will  permit  per- 
sons who  have  held  securities  covered 
by  the  rules  for  a  specified  period  of 
time  to  sell  such  securities  without 
any  amount  limitation,  provided  they 
are  not  affiliates  of  the  issuer  of  the 
securities  The  rescission  of  the  third 
rule  will  enablf  persons  who  hold  cer- 
tain convertible  securities  to  resell 
them  without  the  restrictions  former- 
ly imposed  by  the  rule  in  question. 

EFFECTIVE  DATE:  March  12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  J.  Romeo.  Division  of  Corpora- 
lion  P'inance.  Securities  and  E.x- 
change  Commission.  Wasliington. 
D.C.  20549.  (202) 755-1240. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  today  announced  the 
adoption  of  various  amendments  to 
R\ile  144  (17  CFR  230.1441  and  Rule 
148  117  CFR  230.148)  under  the  Secu- 
nli.s  Act  of  1933  ClQSa  Act")  [15 
U.S.C.  77a  et  .seq.l  and  the  rescission 
ol  Ru!'.  155  [17  CFR  230.1551  under 
the  1933  Act.  Each  of  these  actions 
will  be  di.-.cussed  in  detail  in  this  re- 
lease. 

BACKCROrND 

Rule  144  provides  a  .safe  harbor  for 

the  resale  without  resistration  under 

-«4lie   1933  Act  of  re.stncted  .securities  ' 

and  securities  held  by  affiliat-s. '  Rule 
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148  similarly  provides  n  .safe  harbor 
for  the  resale  of  securities  acquired  in 
bankruptcy  proceedings.  In  Release 
No.  33-5979  (September  19.  1978)  [43 
m  437091  the  Commission  substan- 
tially relaxed  the  volume  limitation 
and  manner  of  sale  requirements  of 
both  rules.'  In  a  companion  release 
(No.  33  5980  dated  September  20,  1978 
[43  FR  437261)  the  Commisoion  .solicit- 
ed public  comments  on  the  proposed 
adoption  of  additional  amendments  to 
Rules  144  and  148  designed  to  further 
relax  the  volume  limits  of  those  rules 
as  they  apply  to  non-affiliates.  The 
comments  received  from  the  public  In 
response  to  the  relea.se  were  very  help- 
ful to  the  Commission  and  have  result- 
ed in  some  modifications  to  the  pro- 
posed amendments  and  some  other 
changes  as  well. 

Rule  144 

1.  RemovrJ  of  Volume  Restrictions. 
The  amendments  proposed  In  Release 
No.  33-5980  would  have  permitted 
non-affiliates  to  sell  unlimited 
amounts  of  restricted  .securities  after 
the  securities  had  been  held  for  a 
minimum  of  five  years.  The  Commis- 
sion also  invited  comments  on  whether 
it  would  l>e  appropriate  to  reduce  the 
five-year  holding  period,  depending  on 
whether  the  issuer  files  periodic  re- 
ports under  the  1934  Act  (in  which 
case  the  holding  period  might  be  re- 
duced to  four  years)  or  whether  the  is- 
suer's securities  are  listed  on  a  nation- 
al securities  exchange  (in  which  case 
the  holding  period  might  be  reduced 
to  three  years). 

The  amendments  described  aljove 
were  proposed  primarily  becau.se  Rule 
144  does  not  permit  holders  of  restrict- 
ed securities  to  cumulate  unsold 
amounts  for  later  sale.  Thus,  a  person 
who  has  held  his  securities  for  five 
years  or  more  cannot  sell  any  greater 
number  of  securities  during  a  three- 
month  period  than  a  person  who  has 
held  similar  securities  for  only  two 
years.  The  proposal  attempted  to  pro- 
vide some  relief  in  circumstances  such 
as  the  above  by  giving  recognition  to 
the  fact  that  a  nonaffiliate  who  has 
held  his  securities  for  a  considerable 
length  of  time  has  provided  a  substan- 
tial indication  that  he  did  not  acquire 
his  securities  with  a  view  to  distribu- 
tion and  therefore  is  not  an  underwrit- 


Tlic  t*rni  Tesiricted  st-cui  iiies"  Includes 
securities  aiquineJ  in  inun  public  offcrinK.*. 
»u«li  a<  those  uiijrr  St-rt'on  {■2>  '>f  th'"  1933 
Act.  as  wt  11  as  .M-ruriiles  acciuirtil  in  off»T- 
mys  ivw^de  in  rili.Tice  upon  R'slr  S-tO  [17 
CFR  2:«)  240)  under  tlie  Art 

'An  af(.!ia;e'  of  an  eiuitjr  is  dr*ln«^  In 
Rule  405  tlT  CFH  330  4l>5]  under  th«  1933 
A.'f  •«  a  ^)iT*iii  t>-at  direc'ly.  or  iiuUreclly 
Ihruuv^i  w*  or   m<iri»  lntrrmft'!'»rl'»«.  pon- 


er*  who  must  regLster  his  securities  for 
resale. 

After  consideration  of  the  public 
comments,  the  Commission  has  deter- 
mined to  adopt  the  proposed  amend- 
ments in  a  somewhat  modified  form. 
As  amended.  Rule  144  will  now  permit 
nonaffiliates  in  certain  circumstances 
to  disregard  the  volume  limitations  of 
the  rule  after  a  holding  period  of 
either  three  or  four  years.  The  three- 
year  holding  period  will  apply  if  the 
securities  to  be  sold  are  those  of  a 
class  which  is  listed  on  a  national  secu- 
rities exchange  or  quoted  on 
NASDAQ.  *  The  four-year  holding 
period  will  apply  if  the  securities  are 
not  exchange- listed  or  NASDAQ- 
quoted,  but  the  issuer  thereof  never- 
theless files  periodic  reports  under 
Sections  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  (-1934  Act  )  [15 
U.S.C.  78a  et  seq.]  in  accordance  with 
paragraph  (c)(1)  of  Rule  144.* 

There  arc  three  major  differences 
between  the  amendments  announced 
above  and  those  which  were  proposed 
for  comment  in  Release  No.  33-5980. 
First,  the  originally  proposed  holding 
period  requirement  of  five  years  has 
been  reduced  to  four  or  three  years, 
depending  on  certain  conditions  being 
met.  Second,  unlike  the  proposed  ver- 
sion, the  securities  of  issuers  which  do 
not  file  periodic  reports  under  the 
1934  Act  will  not  be  able  to  be  resold 
under  the  new  provision.  Finally,  the 
adopted  amendments  contain  a  new- 
condition  that  persons  must  have  b€^n 
nonaffiliates  for  at  least  the  three 
months  preceding  the  .sale  of  their  se- 
curities. 

The  holding  period  requirement  was 
reduced  largely  because  all  of  the  com- 
mentators who  expressed  a  view  on 
this  issue  thought  that  five  years  was 
a  longer  period  than  necessary  to  indi- 
cate investment  Intent  under  the  1933 
Act.  Although  the  Commission  gener- 
ally agrees  with  the  commentators,  it 
believes  a  distinction  should  be  made, 
from  a  holding  period  standpoint,  be- 
tween securities  which  are  exchange- 
listed  or  NASDAQ  quoted  and  securi- 
ties not  so  listed  or  quoted  that  are 
Issued  by  entities  which  file  periodic 
reports  with  the  Commission  pursuant 
to  Sections  13  or  15(d)  of  the  1934  Act. 
There    are   .several    rea.soris    for    this. 


trols.    or    i5    corktroUed    by.    or    is    under 
co'iinicn  control  «iili.  the  lentiiyl  ' 

"  k'he  revifions  to  the  volume  limitation 
provisions  more  ih^in  doubled  the  amount 
of  securities  that  formerly  could  be  sold 
under  the  ru!e>  The  ar.ienJnuiits  to  the 
manner  of  sale  rrquiremcr.t.s  p«-rmlUfd  sales 
under  the  rule*  to  iK  made  direttly  to  a 
markei  makvr  In  lieu  of  aeilln?  through  a 
broker.  In  aduitijn.  estate*  and  b«-nefi(MU-t«a 
thereof  i\>A  afMiaitd  with  the  ianMtr  *«r» 
relieved  of  ton,pii»r.'-e  with  the  miiiij«r  oC 
sale  requueni«i*U  ol  Rule  144. 


•The  term  "ui.  !?r»ritcr"  is  broadly  de 
fined  in  Section  ;!<  11 )  of  the  1933  Act  and 
includes    p<rsons     who    acquire    securities 
with  a  view  to  *  •  •  di-slributions." 

•NASDAQ  is  an  electronic  Inlerdraler 
quotation  system  wt.ich  Is  owned  and  oper- 
ated by  the  National  Association  of  Securl- 
iHS  Dealers.  Inc. 

•Par&eraph  (c)<l»  statts  that  the  Ls-suer 
must  have  been  subject  to  the  rerortinn  re 
qulrements  of  the  1934  Art  for  at  lea.t  90 
days  and  mu.il  have  Med  all  reporU  re- 
quired to  l(«v(  been  filed  wilhm  the  pa»l  13 
months,  or  such  shorter  period  that  ths 
Isjiuer  wa*  subjec!  to  the  rwfxjnmt  reqiurt 
menu. 


First,  issuers  which  have  securities 
listed  on  an  exchange,  and,  to  a  lesser 
degree,  quoted  in  NASDAQ,  are  sub- 
ject to  controls  by  self-regulatory  au- 
thorities that  are  inapplicable  to  other 
reporting  issuers.  Second,  there  is  a 
significant  difference  in  the  amount 
and  quality  of  information  available 
concerning  both  exchange-listed  and 
NASDAQ-quoted  securities.  For  exam- 
ple, with  respect  to  exchange  listed  se- 
curities, last-sale  price  and  volume 
data  are  readily  available,  and  with  re- 
spect to  NASDAQ-quoted  securities, 
current  quotations  and  end-of-the-day 
volume  figures  are  available.  No  com- 
parable information  is  available  for 
the  securities  of  other  reporting  issu- 
ers. Finally,  the  surveillance  which  the 
relevant  self-regulatory  organizations 
exercise  over  the  trading  on  exchanges 
and  the  activity  in  NASDAQ  securities 
is  significant  and  not  present  » ith  re- 
spect to  other  reporting  issuers.  Under 
the  circumstances,  the  Commission  be- 
lieves it  is  appropriate  to  adopt  the 
type  of  stratified  holding  period  re- 
quirement mentioned  above. 

The  second  major  change  from  the 
proposed  version,  as  previously  indi- 
cated, will  have  the  effect  of  excluding 
the  securities  of  non-reporting  issuers 
from  the  new  provision.  In  this  regard. 
the  Commission  notes  that  such  issu- 
ers generally  do  not  make  available  in- 
formation about  themselves  and  their 
activities  that  Is  as  complete  or  as 
timely  as  that  provided  by  reporting 
issuers.  Thus,  prospective  investors  in 
the  securities  of  such  Issuer*  are  at 
somewhat  of  a  disadvantage  from  an 
informational  standpoint  in  making 
Investment  decisions  regarding  8iKh 
.securities.  In  light  of  this  fact,  the 
Commission  believes  It  would  be  l>e6t 
from  an  invec tor  protection  standpoint 
to  proceed  cautiousy  In  regard  to  per- 
mitting unlimited  resales  of  such  secu- 
rities under  Rule  144.  Accordingly,  it 
has  determined  not  to  make  the  new 
provision  available  for  resales  of  the 
securities  of  non-reporting  issuers  at 
this  time. 

Notwithstanding  the  above,  the 
Commission  is  not  foreclosing  t)ie  pos- 
sibility of  extending  the  new  provision 
to  the  securities  of  non-reporting  issu- 
ers at  some  future  date.  In  this  regard, 
it  Invites  comments  from  the  public  on 
the  feasibility  of  making  the  provision 
available  for  the  securities  of  non-re- 
porting Issuers  and  on  whether  the 
continued  non-availability  of  the  pro- 
vision for  the  securities  ol  such  issuers 
can  be  expected  to  have  a  serious  ad- 
verse impact  on  their  ability  to  raise 
capital.  It  Is  anticipated  that  such 
Comments,  together  with  the  Commis- 
sion's experience  with  the  new  provi- 
sion as  it  applies  to  the  securities  of 
reporting  Issuers,  will  provide  the 
Commission  with  a  basts  for  reconsid- 
ering this  Issue  In  the  future. 
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Although  the  new  provision  will  not 
be  available  for  the  securities  of  non- 
reporting  issuers,  such  securities  may. 
of  course,  be  resold  under  the  oiher 
provisions  of  the  rule  if  all  applicable 
requirements  are  satisfied.  Moreover, 
since  Rule  144  Is  not  the  exclu^ve 
means  for  reselling  restricted  securi- 
ties, the  holder  of  such  securities 
could  sell  unlimited  amounts  thereof 
in  reliance  upon  any  exemption  from 
registration  that  may  be  available  to 
him. 

The  third  major  change  from  the 
amendments  proposed  in  Release  No. 
33-5980  will  require  persons  who  for- 
merly were  affiliates  of  an  issuer  to 
wait  three  months  after  their  status  as 
affiliates  has  terminated  before  utiliz- 
ing the  new  provision.  The  purpose  of 
this  change  Is  to  minimize  the  possibil- 
ity that  the  new  provision  will  be  used 
by  such  persons  to  effect  distributions 
on  behalf  of  the  issuer.  During  the 
three-month  waiting  period,  however, 
former  affiliates  will  be  able  to  sell  se- 
curities under  the  rule  in  amounts  per- 
mitted by  its  volume  limitations.  Thus, 
the  waiting  period  should  not  work  an 
undue  hardship  on  such  persons,  since 
they  will  be  permitted  to  utilize  the 
rule  during  the  period  for  resales  in 
the  manner  customarily  allowed  in  the 
past. 

2.  Notice  of  Sale  Requirement  The 
Commission  also  requested  conjments 
in  Release  33-5980  on  whether  the 
notice  of  sale  requirement  in  para- 
graph (h)  of  the  rule  should  continue 
to  apply  to  non-affiliates  utilizing  the 
new  provision  for  reaal'js.  Of  the  com- 
mentators who  addressed  this  isaue, 
only  one  thought  the  form  require- 
ment should  remain  in  force  In  such 
circumstances. 

Notwithstanding  the  public  com- 
ments, the  Commission  is  of  the  view 
that  the  notice  of  sale  requirement 
should  continue  to  t>e  applicable  to  re- 
sales under  the  new  provision.  The 
reaison  Is  that  the  provision  Is  experi- 
mental in  nature  and  therefore  will 
have  to  be  monitored  in  order  to  assess 
its  impact.  Once  its  effect  on  the 
market  place  has  been  observed 
through  the  examination  of  filings  on 
Form  144  and  other  available  sources, 
consideration  can  then  be  given  to  de- 
leting the  requirement  that  the  form 
be  filed. 

On  a  separate  but  somewhat  related 
matter,  two  commentators  expressed 
the  view  that  the  threshold  limits  for 
filing  Form  144  should  be  raised.  (Cur- 
rently, the  form  must  be  filed  if  the 
securities  to  be  sold  during  any  three- 
month  period  will  exceed  500  shares  or 
other  units  or  have  a  market  value  in 
excess  of  $10,000.)  The  basis  for  this 
view  lies  in  the  fact  that  the  threshold 
limits  were  Initially  established  in  1972 
at  a  time  when  the  value  of  the  dollar 
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was  considerably  greater  than  at  pres- 
ent. 

While  the  view  described  above  has 
some  surface  appeal,  certain  facts  to 
the  contrary  should  l)e  noted.  First, 
the  threshold  limits  recently  were 
amended  to  apply  to  sales  within  a 
Wiree-month  period,  rather  than  the 
six-month  period  to  which  they  orig- 
nally  were  applicable.'  As  a  result  of 
this  change,  it  seems  likely  that  many 
sales  under  the  rule  which  formerly 
would  have  been  subject  to  the  notice 
requirement  will  not  be  so  subject 
now.  Second,  information  provided  by 
the  Commission's  Directorate  of  Eco- 
nomic and  Policy  Research  suggests 
that  a  significant  percentage  of  the 
transactions  under  Rule  144  were  not 
required  to  be  reported  even  when  the 
threshold  limits  were  applied  to  a  six- 
month  measuring  period.'  Finally,  the 
Commission  again  notes  that  the 
changes  in  the  volume  limits  of  Rule 
144  are  experimental  and  need  to  be 
monitored  closely,  and  Form  144  is  the 
best  available  means  for  doing  this. 
Accordingly,  on  the  basis  of  the  fore- 
going, the  Commission  does  not  be- 
lieve it  would  be  appropriate  to  change 
the  threshold  limits  for  filing  Form 
144  at  this  time,  although  this  may  be 
a  matter  for  future  consideration. 

3.  Other  Changes.  In  addition  to  the 
revisions  previously  mentioned,  some 
commentators  suggested  that  certain 
amendments  of  a  clarifying  nature  be 
made  to  Rule  144.  One  felt  that  the 
rule  should  clearly  state  that  it  Is  non- 
exclusive In  nature.  Although  the 
Commission  has  expressly  stated  in 
several  releases  in  the  past  few  years 
that  the  rule  is  non-exclusive  and  that 
It  does  not  affect  the  availability  of 
any  exemption  for  resales  under  the 
1933  Act  that  a  person  may  be  able  to 
rely  upon,*  it  nevertheless  has  Iriserted 
a  new  paragraph  (j)  in  the  rule  for  the 
purpose  of  removing  any  doubt  that 
may  exist  on  this  issue. 

Some  other  commentators  thought 
that  the  rule  should  be  revised  to  spe- 
cifically state  that  the  provisions  of 
paragraph  (d)(4)  thereof,  which 
permit  the  taking  of  holding  periods 
under  certain  circumstances,  are  appli- 
cable to  the  computation  of  holding 
periods  under  the  new  provision. 
Again,  to  remove  any  doubt  regarding 
the  application  of  paragraph  (d)(4), 
the  Commission  has  inserted  the  re- 
quested statement  in  the  rule. 

Finally,  the  Commission  wishes  to 
take   note   of   the   many   suggestions 


'  See  Release  No.  33-5995  (November  8. 
1978). 

"  The  information  Indicates  that  during 
the  years  1975-1977  proposed  sales  under 
Rule  144  of  500  or  fewer  shares  were  lO'vi  of 
all  sales,  and  sales  of  $10,000  or  less  were 
26%  of  all  sales. 

'See.  e.g.,  Release  No.  33-5980  (September 
20,  1978)  and  Release  No.  33-5918  (March 
29.  1978)  [43  FR  14445]. 
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that  were  made  by  the  commentators 
for  further  relaxing  the  unlimited 
resale  provision  proposed  in  Release 
33-5980.  Some  of  the  more  frequent  of 
these  were:  (1)  make  the  provision 
available  to  affiliates  as  wtU  as  non  af- 
filiates; (2)  revise  it  to  permit  solicita- 
tions of  orders  to  buy  the  securities 
tjelng  sold;  and  (3)  expand  it  so  that 
all  restrictions  in  the  rule  (rather  than 
just  the  volume  restrictions)  are  inap- 
plicable after  the  requisite  holding 
period. 

Although  the  Commission  welcomes 
suggestions  for  improving  its  rules,  it 
does  not  believe  it  would  be  appropri- 
ate at  this  time  to  relax  the  new  resale 
provision  in  the  respects  mentioned 
above.  With  regard  to  the  suggestion 
that  affiliates  should  l>e  able  to  avail 
themselves  of  the  new  provision,  the 
Commission  is  not  inclined  to  do  this, 
primarily  because  the  control  relation- 
ship which  affiliates  have  with  an 
i.ssuer  increases  the  likelihood  that 
such  persons  might  attempt  to  utilize 
the  provision  for  distributions  on  the 
issuer's  behalf  rather  than  routine 
trading  transactions.  As  for  the  second 
and  third  suggestions,  which  involve 
eliminating  .some  or  all  of  the  other  re- 
strictions of  the  rule,  the  Commission 
believes  that  experience  with  the  re- 
moval of  the  volume  restrictions 
should  first  be  gained  before  proceed- 
ing to  the  possible  removal  of  .some  or 
all  of  the  other  restrictions.  The  elimi- 
nation of  the  volume  limitations  after 
a  specified  holding  period  is  a  signifi- 
cant change  by  itself,  and  its  effects 
should  first  be  assessed  before  other 
methods  of  relaxing  the  rule  can  be 
considered. 

Rule  148 

Rule  148  is  the  counterpart  to  Rule 
144  with  respect  to  resales  of  bank- 
ruptcy-related securities.'"  The  Com- 
mi.ssion  has  stated  in  the  past  that  to 
the  extent  it  amends  the  volume  limi- 
tittion  provision  of  Rule  144.  it  will 
make  corresponding  changes  in  Rule 
148.''  As  a  consequence,  it  ha.s  amend- 
ed the  volume  limitation  provisions  of 
Rule  148  in  essentially  the  same 
manner  as  it  tias  amended  Rule  144. 

Rule  155 

Rule  155  under  the  1933  Act  relates 
to  convertible  securities.  It  provides  in 
eSvSi  rice  that  a  person  who  acquires 
such   securities    in   a    private   offering 


•It  should  be  noted  that  in  late  1978  Con 
t;ros.s  enacted  legislation  wliich  d»-al.->  in  part 
lAHh  son-.e  of  the  matters  covered  by  Rule 
148.  See  in  this  regard  Section  1145  of  the 
Bankruptcy    Reform    Act    of    1978    [Public 
Lrtw   No.   95-598  dated  November  6.   19781 
l!ie  hew  legislation  will  not  go  into  effect 
unti!  October  1.  1979.  and  the  Comnussion 
expects    to    consider    prior    to    that    date 
whether  to  modify  or  rescind  Rule  148  in 
liKht  of  the  existence  of  Section  1145. 
Release  No.  33-5918  (March  29.  1978". 
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under  Section  4(2)  of  the  Act  becomes 
an  underwriter,  and  the  issuer  loses  its 
private  offering  exemption,  if  the  se- 
curities are  reoffered  to  the  public,  or 
if  conversion  occurs  without  invest- 
ment intent  and  the  underlying  securi 
ties  are  then  reoffered  to  the  public. 

Tiie  rule  was  partially  rescinded  in 
1972  at  the  time  Rule  144  was  adopt- 
ed.'^  It  has  remained  in  effect  only 
with  respect  to  securities  acquired 
prior  to  the  effective  date  of  Rule  144 
and  not  .sold  thereafter  in  accordance 
with  all  of  the  provisions  of  that  rule. 
At  this  point  In  time,  the  rule  applies 
only  to  securities  that  have  been  held 
a  minimum  of  6'^  years.  Such  a 
lengthy  holding  period  belies  the 
notion  that  the  holder  of  such  securi- 
ties did  not  have  an  investment  intent 
at  the  time  he  acquired  them,  particu- 
larly considering  the  fact  that  the  new 
amendments  to  Rule  144  previously 
discu.ssed  herein  would  permit  certain 
restricted  securities  to  be  sold  after  a 
holding  period  of  3  or  4  years.  Under 
the  circumstances,  the  Commission 
has  determined  to  terminate  the  par- 
tial status  of  Rule  155  and  rescind  it 
completely. 

Text  or  the  Amendments 

1.  17  CFR  230.144  is  amended  to  read 
as  follows: 

§230.141  Penton.H  <l«em«d  nut  to  be  en- 
gaged  in  a  distribution  and  therefunr 
not  underwriter*. 


(e)'  •  • 

(2)  Sales  by  persons  other  than  affili- 
ates. The  amount  of  restricted  securi- 
ties sold  for  the  account  of  any  person 
other  than  an  affiliate  of  the  Issuer, 
together  with  all  other  sales  of  re- 
stricted securities  of  the  same  class  for 
the  account  of  such  person  within  the 
preceding  three  months,  shall  not 
exceed  the  amount  specified  in  para- 
graphs (e)  (ixi),  (IKli).  or  (iMiil)  of 
this  section,  whichever  is  applicable. 
The  limitation  in  this  paragraph 
(e)(2).  however,  shall  not  apply  to  re- 
stricted securities  sold  for  the  account 
of  a  person  who  is  not  an  affiliate  of 
the  issuer  at  the  time  of  the  sale  and 
has  not  been  an  affiliate  during  the 
preceding  three  months.  Provided:  (i) 
The  securities  have  been  beneficially 
owned  by  the  person  for  a  period  of  at 
least  three  years  prior  to  their  sale 
and  are  part  of  a  class  that  is  either 
listed  on  a  national  securities  ex- 
change or  quoted  in  the  National  Asso- 
ciation of  Securities  Dealers.  Inc.'s 
electronic  interdoaler  quotation 
.system  known  as  NASDAQ,  or  (ii)  the 
securities  have  been  beneficially 
owned  by  the  person  for  a  period  of  at 
least  four  years  prior  to  their  sale  and 


'-Release  No.  33-5223  (January   11.  1972) 
(37  FR  5961. 


the  issuer  thereof  is  in  compliance 
with  the  requirements  of  paragraph 
(cMl)  of  this  section  regarding  the 
filing  of  reports  under  sections  13  or 
15(d)  of  the  Securities  Exchange  Act 
of  1934.  In  computing  the  holding 
period  for  purposes  of  this  provision, 
reference  should  be  made  to  para- 
graph (d)(4)  of  this  section.  Further, 
in  regard  to  securities  that  were  pur- 
chased, the  full  purchase  price  or 
other  consideration  shall  have  been 
paid  or  given  at  least  three  or  four 
years,  respectively,  prior  to  their  sale 
in  order  to  satisfy  the  beneficial  owti- 
ershlp  requirements  of  (e)(2)  (i)  or  (il) 
of  this  section. 


(j)  Non-exclusive  rule.  Although  this 
rule  pro\-ides  a  means  for  reselling  re- 
stricted securities  and  securities  held 
by  affiliates  without  regLstration.  it  is 
not  the  exclusive  means  for  reselling 
such  securities  in  that  manner.  There- 
fore, it  does  not  eliminate  or  otherwise 
affect  the  availability  of  any  exemp- 
tion for  resales  under  the  Securities 
Act  that  a  person  or  entity  may  be 
able  to  rely  upon. 

II.  17  CFR  230.148  is  amended  to 
read  as  follows: 

§  2.30.t  18  Pemons  deemed  not  to  be  under- 
writen<  of  seeuritieii  ixnued  or  ttold  in 
connection  with  bankruptcy  proreed- 
inn*. 


(b)«  *  • 

(I)"' 

(A)  Exception.  The  limitations  in 
paragraph  (b)(1)  of  this  section  on  the 
amount  of  securities  that  may  he  sold 
shall  not  apply  to  securities  sold  for 
the  account  of  a  person  who  is  not  an 
affiliate  of  the  issuer  at  the  time  of 
the  sale  and  has  not  l>een  an  affiliate 
during  the  preceding  three  months. 
Provided:  ( ; )  The  securities  have  been 
beneficially  owned  by  the  person  for  a 
period  of  at  least  three  years  prior  to 
their  sale  and  are  part  of  a  class  that 
is  either  listed  on  a  national  securities 
exchange  or  quoted  in  the  National 
Association  of  Securities  Dealers. 
Inc.'s  electronic  interdealer  quotation 
system  known  as  NASDAQ,  or  {2)  The 
securities  have  Ijeen  beneficially 
owned  by  the  person  for  a  period  of  at 
least  four  years  prior  to  their  sale  and 
the  issuer  tliereof  is  in  compliance 
with  the  requirements  of 

§230.144(0(1)  rf'garding  the  filing  of 
reports  under  sections  13  or  15(d)  of 
the  Securities  Exchange  Act  of  1934. 
In  computing  the  holding  period  for 
purposes  of  this  provision,  reference 
should  be  made  to  §  230.144(d)(4).  Fur- 
ther. In  regard  to  securities  that  were 
purchased,  the  full  purchase  price  or 
other  consideration  shall   have   been 
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paid  or  given  at  least  three  or  four 
years,  respectively,  prior  to  their  sale 
in  order  to  satisfy  the  beneficial  own- 
ership requirements  of  (b)(1)(A)  (i)  or 
(2)  of  this  section. 


(Sees.  2(11).  4(1).  4(4).  19(a),  48  Slat.  74.  77. 
85;  .sees.  201.  203.  209,  210.  48  Stat.  904.  906. 
908;  sees.  1-4,  6,  68  Stat.  683.  684;  sec.  12.  78 
Stat.  580;  sec.  308(a)(2).  90  Stat.  58  (15 
U.S.C.  77b(ll).  77d(l),  77d(4).  77s(a)).) 

§230.1.53    [Removed] 

III.  17  CFR  230.155  is  rescinded  in 
its  entirety. 

(Sec.  19(a),  48  Stat.  85:  sec.  209.  48  Stat.  908; 
sec.  308(a)(2).  90  Stat.  48  (15  U.S.C.  77s(a)).) 

Statutory  Basis 

The  amendments  to  Rule  144  and 
Rule  148  have  been  adopted  by  the 
Commission  pursuant  to  the  Securities 
Act  of  1933,  particularly  Sections 
2(11),  4(1).  4(4)  and  19(a)  thereof.  Rule 
155  has  been  rescinded  by  the  Com- 
mission pursuant  to  the  Securities  Act 
of  1933,  particularly  section  19(a) 
thereof. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

March  5.  1979. 

(FR  Doc.  79-7575  Filed  3-13-79;  8:45  am] 
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NOTICES 


[3110-01-M] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

MARCH  1979  RESCISSIONS  AND  DEFERRALS 
Cumulativ*  Report 

This  report  is  submitted  in  fulfill- 
ment of  the  requirements  of  Section 
1014(e)  of  the  Impoundment  Control 
Act  of  1974  (Public  Law -93-344).  Sec- 
tion 1014(e)  provides  for  a  monthly 
report  listing  all  budget  authority  for 
this  fiscal  year  with  respect  to  which, 
as  of  the  first  day  of  the  month,  a  spe- 
cial message  has  been  transmitted  to 
the  Congress. 

This  month's  report  gives  the  status 
as  of  March  1.  1979.  of  11  rescissions 
and  52  deferrals  contained  in  the  first 
six  special  messages  of  FY  1979.  These 
messages  were  transmitted  to  the  Con- 
gress on  Ocotober  2,  Novermber  30, 
December  7.  December  12.  1978.  Janu- 
ary 31.  and  February  14,  1979. 

Rescissions  (Table  A  and  Attachment 

A)       -l 

Eleven  rescission  proposals  totalling 
$914.7  million  in  budget  authority  are 
presently  before  the  Congress.  Table 
A  summarizes  the  status  of  rescissions 
proposed  by  the  President  as  of  March 
1.  1979.  while  Attachment  A  shows  the 
history  and  status  of  each  rescission 
proposed  during  FY  1979. 

Deferrals  (Table  B  and  Attachment 
B) 

As  of  March  1.  1979.  $2,906  million 
in  1979  budget  authority  was  being  de- 
ferred from  obligation  and  another 
$2.1  million  in  1979  obligations  was 
being  deferred  from  expenditure. 
Table  B  summarizs  the  status  of  defer- 
rals reported  by  the  President,  and  At- 
tachment B  shows  the  history  and 
status  of  each  deferral  reported  during 
FY  1979. 


Information  from  Special  Messages 

The  special  messages  containing  in- 
formation on  each  of  the  rescissions 
and  deferrals  covered  by  the  cumula- 
tive report  are  contained  in  the  Feder- 
al Registers  of: 

Wednesday.  October  11,  1978  (Vol.  43. 

No.  197,  Part  III) 
Wednesday,  December  6,  1978  (Vol.  43, 

No.  235,  Part  III) 
Wednesday,  December  13.  1978  (Vol. 

43,  No.  240,  Part  VI) 

Monday,  December  18,  1978  (Vol.  43, 

No.  243.  Part  VI) 
Monday.  February  5.  1979  (Vol.  44.  No. 

25.  Part  VI) 

Wednesday,  February  21,   1979  (Vol. 

44,  No.  36.  Part  VII) 

James  T.  McIntyre.  Jr.. 
Director. 

Table  A..— Status  of  1979  Rescission 
Proposals 

(In  millions  of  doll&rs] 

Amount 

Rescissions  proposed  by  the  President 914.7 

Rescinded  by  the  Congrea »_.. _— . 

Rejected  by  the  Congress „__„._„  _. 

Total  pendinK  l>efore  the  Congress.  914.7 


Table  B.— Status  of  1979  Deferrals 
(In  millions  of  dollars] 


Amount 


Deferrals  proposed  by  the  President $4,099.0 

Routine  Executive  releases 

(    $1,182.2    mUUon)    and    adjust- 
ments   (-$8.0    million)    through 

March  I.  1979 „      -  1.190.8 

Overturned  by  the  Congress ...__ 

Total   currently   before  the  Con- 
gress  •$2,908.2 

■This  amount  includes  $2.1  million  in  outlays  for 
two  Department  of  the  Treasury  deferrals  (D79- 
2SB  and  D79  40A). 
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[4910-22-M] 
DEPARTMENT  OF  TRANSPORTATION 

F*4eial  Ml«hwoy  Adminitfroflon 

HWMWAY  StAUTIWCATION  PtOGtAM 

23  U.$.C-  §  I31(*);  WoHi»hop/Op«»i  M««t4n9 

AGENCY:  Federal  Highway  Adminis- 
tration. DOT. 

ACTION.  Notice  of  meeting  and  work- 
shop. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  will  hold  a 
workshop  on  May  15,  1979.  for  the 
purpose  of  explaining  and  discussing 
23  U.S.C  §  131(o)  (the  economic  hard- 
ship section  of  the  Highway  Beautifi- 
cation  Act),  which  allows  for  the  ex- 
emption from  removal  of  certain  non- 
conforming outdoor  advertising  signs 
In  defir.r'd  areas  where  their  removal 
would  cause  substantial  economic 
impact  throughout  the  defined  area. 
Interested  individuals  and  groups  are 
invited  to  attend  and  "participate  in 
the  workshop. 

DATES:  Workshop  will  be  held  May 
15.  1979,  at  9  a.m.  Eastern  Time. 

Requests  to  participate  by  April  15, 
1979. 

ADDRESSES:  Workshop:  Federal 
Highway  Administration.  U.S.  Depart- 
ment of  Transportation.  Room  2230. 
400  Seventh  Street,  SW..  Washington. 
D.C.  20590.  Send  requests  to  partici- 
pate to  Mr  Richard  W.  Moeller  at  ad- 
dress given  below.  i 
FOR  FURTHER  INFORMATION 
CONTACT. 


Mr.  Richard  W.  MoellPr,  Chief.  Jun- 
kyard    and     Outdoor     Advertising 
Branch.     (202)     245-0021.     or     Mr. 
Edward  Kussy.  Attorney,  (202)  426- 
0792:  Federal  Highway  Administra- 
tion, Washington.  DC.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.s.t..  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 
Section  131(o).  Title  23.  United  States 
Code,  commonly   referred  to  as  the 
economic  hardship  section,  was  adopt- 
ed by  the  Congress  as  a  part  of  the 
Federal-Aid    Highway    Act    of     1976. 
Public  Law  94-280.  May  5.  1976.  The 
amendment  was  passed  in  recognition 
of  the  fact  that  some  areas  may  suffer 
substantial  economic  hardship  if  signs 
providing       directional       information 
atwut  goods  and  services  in  the  inter- 
est of  the  traveling  public  were  re- 
moved. Since  the  adoption  of  this  sec- 
tion, at  least  12  SUtes  have  amended 
their  outdoor  advertising  control  laws 
to  provide  for  submission  of  exemp- 
tion requests. 

Section  131(o),  its  1976  legislative 
history,  and  regulations  issued  there- 
under are  attached  to  this  Notice  for 
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information.  Briefly,  these  regulations 
require,  in  part,  that  States  demon- 
strate that  the  removal  of  noncon- 
forming signs  in  a  defined  area  for 
which  exemption  from  acquisition  is 
requested  will  cause  a  substantial  eco- 
nomic hardship  throughout  the  de- 
fined area. 

The  managerial  language  in  the  con- 
ference, report  for  the  Surface  Trans- 
portation Assistance  Act  of  1978. 
Public  Law  95-599.  92  Stat.  2689. 
states: 

"The  conferees  agreed  not  to  amend 
subsection  (o)  of  section  131  in  the  ab- 
sence of  experience  that  can  be  gained 
through  its  adequate  implementation. 
When  enacting  subsection  (o)  in  1976. 
the  Congress  intended  that  it  be  ad- 
ministered by  the  Secretary  in  a  mean- 
ingful way  and  that  he  approve  the  re- 
quests of  States  for  the  retention  of 
signs,  displays,  and  devices  whenever 
the  requests  meet  the  requirements 
set  forth  in  the  subsection.  The  con- 
ferees emphasize  that  we  expect  the 
Secretary  to  expedite  the  implemenU- 
tion  of  subsection  (o)  to  carry  out  this 
Congressional  intent  and  to  assist 
those  States  which  desire  to  utilise  its 
provisions  in  doing  so."  (H.R.  Rep.  No. 
95-1797,  95th  Cong..  2d  Sess.  91  (Octo- 
ber 14.  1978)1. 

The  States  are  to  develop  a  method- 
ology to  determine  economic  hardship, 
define  the  geographic  boundaries  of 
the  impacted  areas,  and  establish  cri- 
teria for  selection  of  exempt  signs. 
The  workshop  discussed  in  this  Notice 
will  address  ways  of  dealing  with  these 
issues  as  well  as  focusing  on  proce- 
dures for  State  applications  and  the 
compatibility  and  consideration  of  al- 
ternate information  systems  in  rela- 
tion to  Section  131(o). 

Each  subject  area  will  be  introduced 
by  a  panel  composed  of  individuals 
representing  the  public  and  private 
sectors  involved  in  the  Section  131(o) 
process  and  will  be  followed  by  a  gen- 
eral discussion  in  which  those  present 
will  be  invited  to  participate. 

Those  wishing  to  participate  are 
asked  to  notify  the  FHWA  at  the 
above  address  by  April  15.  1979.  It 
would  also  be  appreciated  if  prospec- 
tive participants  indicate  subject  areas 
of  particular  interest  to  them  so  that 
the  workshop  program  can  be  made  as 
useful  as  possible. 

Although  it  is  presently  planned 
that  the  workshop  be  a  1-day  program, 
it  could  be  expanded  to  a  2-day  pro- 
gram if  there  is  a  sufficient  justifica- 
tion. Those  who  cannot  attend  or  who 
may  not  have  time  to  fully  state  their 
views  during  the  workshop  meetings 
are  asked  to  make  written  submission 
to  the  above  address  by  June  11,  1979. 
It  should  be  emphasized  that  this 
workshop  is  designed  to  provide  Infor- 
mation to  SUte  officials  considering 
whether  or  not  to  apply  for  exemp- 


tions and  to  local  officials  and  other 
individuals  who  might  participate  in 
the  State  application  process.  The 
FHWA  neither  discourages  nor  en- 
courages applications  under  Section 
131(0).  since  this  is  not  a  mandatory 
provision  of  Federal  law  and  its  utili- 
zation is  wholly  an  option  of  the  State. 
It  is  the  policy  of  the  FHWA  to  facili- 
Ute  procedural  compliance  with  the 
law  for  those  wishing  to  make  valid 
exemption  requests.  This  workshop  is 
an  effort  undertaken  pursuant  to  that 
policy. 

Attachmemt 

CHRONOUXiY  OF  23  C.8.C.  1S1<0) 

1.  Federal-Aid  Highu^y  Act  of  1976,  tec- 
tion  12Z{b}  stales: 

■•(b)  Section  131  of  title  23.  Unitf-d  StAles 
Code.  Is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection.^: 

(o)  The  Secretary  may  approve  the  re- 
quest of  a  State  to  permit  retention  In  spe- 
cific arca-s  defined  by  such  State  of  direc- 
tional signs,  displays,  and  devires  lawfully 
erected  under  SUte  law  in  force  at  the  time 
of  their  erection  which  do  not  conform  to 
the  requirements  of  subsection  (o).  where 
such  signs,  displays,  and  devices  are  In  exist- 
ence on  the  date  of  enactment  of  this  sut>- 
sectlon  and  where  the  SUte  d«-mon.strates 
that  such  signs,  displays,  and  devices  (1) 
provide  directional  Information  about  goods 
and  services  in  the  interest  of  the  traveling 
public,  and  (2)  are  such  that  remo\al  would 
work  a  sul>stantlal  economic  hardship  in 
such  defined  area." " 

2.  Conference  Report  to  Accompany  H.R. 
8235: 

(a)  House  Bill 

"At  the  end  of  section  131.  the  bill  would 
add  three  new  subsections.  Sutjsection  <o) 
would  provide  that  any  sign  providing  the 
public  with  specific  information  in  the 
public  Interest,  which  was  In  existence  on 
June  1.  1972.  shall  not  be  required  to  be  re- 
moved until  the  end  of  1975  or  until  the 
State  certifies  that  there  are  other  means  of 
obUining  the  Information  whichever  first 
occurs.  Suies  are  directed  to  give  prefer- 
ence in  removal  to  signs  voluntarily  offered 
by  their  owners."  IH.R.  Rep.  No.  94-1017. 
94th  Cong..  2d  Sess.  48  (April  7.  1976)1. 

(b)  Senate  Amendment  None 

(c)  Conference  Substitute: 

"(2)  The  Secretary  may  appro-,  e  the  re- 
quest of  a  SUte  to  permit  retention  in  sp«'- 
clfic  areas  defined  by  the  State  of  direction- 
al signs,  displays,  and  devices  lawfully  erect- 
ed under  SUte  law  In  force  at  the  time  of 
their  erectlpn  which  do  not  conform  to  the 
requirements  of  section  131(c)  if  these  signs, 
displays,  and  devices  are  In  existence  on  the 
date  of  enactment  of  this  provision  and 
where  the  Slate  demonstrates  that  these 
signs,  displays,  and  devices  provide  direc- 
tional information  alwut  goods  and  services 
in  the  interest  of  the  traveling  public  and 
are  such  that  removal  would  work  sutwtan- 
tlal  economic  hardship  In  the  defined  area. 

The  conferees  emphasize  that  the  SUte 
will  make  the  determination  of  economic 
hardship  throughout  the  defined  area.  Nei- 
ther the  SUtes  nor  the  Secretary  are  to  rely 
on  Individual  claims  of  economic  hardship." 
(H.R.  Rep.  No.  94-1017.  94th  Cong..  2d  Sess. 
48-49  (AprU  7.  1976)1. 


3.  Interim  Regulation  Implementing  the 
Statute:  23  CFR  Part  750,  Subpart  E.  pub- 
lUhed  at  41  FR  45827 (October  18.  1976). 

Si*p»r«  E — Signs  Eiiampt  Fram  Imnoval  bi  Dafincd 
Ai«at 

Sec. 

750.501  Purpose. 

750.502  Applicability. 

750.503  Exemptions. 

AirrHORiTY:  23  U.S.C.  131  and  315.  49  CFR 
1.48.  23  CFR  1.32. 

Subpori  E — Signt  EiiempI  From  Reineval  in  Defined 
Areas 

$  750..'i«I     Purpose. 

This  subpart  sets  forth  the  procedures 
pursuant  to  w  hich  a  State  may.  if  It  desires, 
seek  an  exemption  from  the  acquisition  re- 
quiremenU  of  23  U.S.C.  131  for  signs  giving 
directional  information  about  goods  and 
ser\ices  in  the  interest  of  the  traveling 
public  in  defined  areas  which  would  suffer 
substantial  economic  hardship  if  such  sign.s 
were  removed.  This  exemption  may  be 
granted  pursuant  to  the  provisions  of  23 
U.S.C.  131(0). 

S  7.?0..''>02    Applicabilit). 

The  provisions  of  this  subpart  apply  to 
signs  adjacent  to  the  Interstate  and  primary 
systems  which  are  required  to  be  controlled 
under  23  U.S.C.  131. 

S  7!iO..'>0.1     KxrmpciunK. 

(a)  Tlie  Federal  Highway  Administration 
(FHWA)  may  approve  a  States  request  to 
exempt  certain  nonconforming  signs,  dis- 
plays, and  devices  (hereinafter  called  signs) 
within  a  defined  area  from  being  acquired 
under  the  provisions  of  23  U.S.C.  131  upon  a 
showing  that  removal  would  work  a  sub- 
sUntial  economic  hardship  throughout  that 
area.  A  defined  area  is  an  area  with  clearly 
established  geographical  Iwundaries  defined 
by  the  State  which  the  SUte  can  evaluate 
as  an  economic  entity.  Neither  the  Stales 
nor  FHWA  shall  rely  on  individual  claims  of 
economic  hardship.  Exempted  signs  must: 

(1)  Have  been  lawfully  erected  prior  to 
May  5.  1976.  and  must  continue  to  be  law- 
fully maintained. 

(2)  Continue  to  provide  the  directional  in 
formation  to  goods  and  services  offered  at 
the  same  enterprise  in  the  defined  area  in 
the  interest  of  the  traveling  public  that  wa.s 


provided  on  May  5.  1976.  Repair  and  main- 
tenance of  these  signs  shall  conform  with 
the  State's  approved  maintenance  standards 
as  required  by  Subpart  G  of  this  part. 

(b)  To  obtain  the  exemption  permitted  by 
23  U.S.C.  131(o),  the  State  shall  establish: 

(1)  Its  requirements  for  the  directional 
content  of  signs  to  qualify  the  signs  as  direc- 
tional signs  to  goods  and  ser\'ices  in  the  de- 
fined area. 

(2)  A  method  of  economic  analysis  clearly 
showing  that  the  removal  of  signs  would 
work  a  subsuntial  economic  hardship 
throughout  the  defined  area. 

(c)  In  support  of  its  request  for  exemp- 
tion, the  State  shall  submit  to  the  FHWA: 

(1)  Its  requirements  and  method  (see 
§  750.503(b)). 

(2)  The  limits  of  the  defined  areas(s)  re- 
quested for  exemption,  a  listing  of  signs  to 
t>e  exempted,  their  Icx^tion.  and  the  name 
of  the  enterprise  advertised  on  May  5.  1976. 

(3)  The  application  of  the  requirements 
and  method  to  the  defined  areas,  demon- 
strating that  the  sign  provide  directional  in- 
formation to  goods  and  services  of  interest 
to  the  traveling  public  in  the  defined  area, 
and  that  removal  would  work  a  subsUntial 
economic  hardship  in  the  defined  area(s). 

(4)  A  sUtement  that  signs  in  the  defined 
area(s)  not  meeting  the  exemption  require- 
ments will  be  removed  in  accordance  with 
State  law. 

(5)  A  sUtement  that  the  defined  area  will 
be  reviewed  and  evaluated  at  least  every 
three  (3)  years  to  determine  if  an  exemption 
is  still  warranted. 

(d)  The  FHWA.  upon  receipt  of  a  State's 
request  for  exemption,  shall  prior  to  ap- 
proval: 

(1)  Review  the  SUte's  requirements  and 
methods  for  compliance  with  the  provisions 
of  23  U.S.C.  131  and  this  subpart. 

(2)  Review  the  State's  request  and  the 
proposed  exempted  area  for  compliance 
with  State  requirements  and  methods. 

(e)  Nothing  herein  shall  prohibit  the 
State  from  acquiring  signs  in  the'  defined 
area  at  the  request  of  the  sign  owner. 

(1)  Nothing  herein  shall  prohibit  the  State 
from  imposing  or  maintaining  stricter  re- 
quirements. 

Is.sued  on:  March  5.  1979. 

Karl  S.  Bowers. 
Federal  Highway  Administrator.   , 

[FR  Doc.  79-7662  Filed  3-13-79;  8:45  am] 
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(4910-22-Ml 
DEPARTMENT  OF  TKAMSFOSTATION 

Offiti'     of     the     Secretory     of  Tronipcrtaticn 

(OSt),      fecetai      ►;.gh«*oy  AJ.'   :iis'rot;on 

(fHV/A),     Old     Urbon    Mot*  Trar.iportoticn 
A<;  nmstrot.oi  (UMTA) 

NATIONAl  RiCCSKASlNG  DEMCNSTRATtON 
PBOOBAM 

SoliciToi'on  of  lntere»t 

l,F\D  AGKNCY.  Frdcral  Hit-'hway 
A  !niJni.st;ation.  DOT. 
ACTION:  Not  ic.  '^ 
FUMMAPY:  T'.if  rvdrial  H'kMv  ay 
Admuii^";'.'i '.n  in  conjiinolif^n  with 
th.'  Offifo  uf  thP  SfcrtHary  and  the 
UrbJiP  M;t;-is  Ti an.-- porta'. ion  Adininir.- 
tr^tjon  is.iin'.-  this  information  noticf 
tor  ary  pjutit^';  thrit  mr.y  bf  interested 
i:-  partiiiPAtin^i  in  a  rides.h<irir!f;  dt-m- 
c;i<tni.lion  prot'rttm.  The  prorram  will 
b  Jild  upon  the  information  b^ise  de- 
rived frc-ni  otfit;  nde.sliari'ij;  projects 
fopd^-d  b>  UMTA  ar.d  FHWA  and  will 
Uirther  test  innovative  approaches. 
Knouledt;e  fcained  llirout-h  this  effort 
will  be  made  available  to  State  and 
local  go\ernirienl.s  and  other  anrnrie.s 
to  improve  the  general 
rideshanng  program.s. 

FOR      FURTHER 

CONTACT: 
Barbara  Heicharl.  (bhicf.  Rideshar- 
ing  Branch.  Office  of  Highway  Plan- 
ning;. 202-426  0210;  or  Edward  Mul- 
lanov.  Attorney.  Office  of  Chief 
Coun.-el.  2C2  426-082r» 

lilTHODlX  riON 

Tht  United  Slit'cs  coa^umcs  7.37 
niiliicn  barre'..'^  «jf  motor  gasohni  each 
day.  Rideshannu.  e.«;pecla!ly  tor  the 
journey  to  runa  from  wo:k.  is  one  effec- 
tive wa;.  to  cunservt  ga-soline. 

EiccoKnition  of  ride.^horinK  :us  an 
enerpy  conservation  measure  dates 
back  to  World  War  II  and  today  over 
15  miliir>n  .A.nuTican.s.  ;iboul  2i  perct-nt 
of  all  '.\ho  coinmutc  to  work  by  vi  lii- 
cle  use  some  form  of  pooling  as  their 
principal  travel  mode.  Over  70  percent 
of  all  work  trips  occur  in  metropolitan 
areas  where  conge- lion  a-'.d  environ- 
mental factors  may  make  ntilom.obile 
operation  especially  inffficu-nt  and 
undesirable. 

Tlie  energy  sa-.  ings  a!  current  pool- 
ing leve?.>  amount  to  appioximafely 
3' J  billion  gaHois  of  Rasoline  each 
year.  Part  of  this  sa.intis  can  be  attrib- 
uted to  the  ridcsharing  prosrams  de- 
veloped by  Federal.  State,  and  local 
povernmenlci  in  response  to  the  1974 
Eme-^g*  ncy  Hifjhway  Energy  Conser- 
vation Act.  as  amended.  An  evaluation 
of  a  selection  of  rideshariii^  demon- 
.st  rat  ion  programs  usinp  Federal-aid 
hiphwav  and  UMTA  funds  fouii<l  that 
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effective  ridesharing  efforts  ne*  d  to 
involve  more  than  promotion  cam- 
paigns and  pooler-matchiuK  services. 
Strong  involvement  by  employers. 
neiehboii»ood  associations,  or  business 
communitits  seem<:  to  be  a  requisite 
for  succes.s.  as  are  taig-ted  matching 
and  promotion  efforts  and  an  effective 
combination  of  ircentivt-s. 

The  U.S.  Department  of  Tra-.sporta- 
tion  is  interested  in  n.vcortaitung  the 
most  effective  ways  to  incj'.vse  ride- 
sharint'.  particularly  in  metropolitan 
areas  and.  through  its  authority  to  use 
(und.s  av.<»ilable  to  the  Depart tnent  and 
its  modal  agencies  for  research  pur- 
po.ses.  hzxs  established   a  Ridesharing 
Dtmonstration  Program.  It  will  build 
on  the  information  developed  to  date 
in  related  ongoing  dmnnst  rat  ions  in 
the  UMT.A  Service  f.nd  Mtihod.s  Dem- 
on.stration  Progrsm  tSMDi.  The  objec- 
tive of  this  2  year  demorustraticn  pro- 
gram Is  to  gain  broader  application  of 
the  positive  ridesharuig  techniques  de- 
veloped by  previous  FHWA.  UMTA.  or 
independent  efforts,  and  to  implement 
I  and  evaluate  different  combinations  of 
I  techniques  and  innovative  approaches. 
Innovative    approaches    may    include, 
but  should  not  be  limited  to,  such  ac- 
tivities  as    preferential    pat  king    pro- 
gram.c.  priority  high  occupancy  vehicle 
(HOV)  facilities,  brok.  ring  of  rid<-shar 
ing    .services,    .subscription    commuter 
buspools.    variable    work     hour    pro- 
grams, and  pricing  of  facilities  .so  as  to 
encourage  ridesharing. 

It  is  anticipated  thnt  the  2year  pro- 
gram will  fund  up  to  10  demon-strallon 
projects,  representative  of  VRrious  geo- 
graph.ic  areas  and  populrition  fc!7^ 
(e.g..  .small  area.*;  1 100.000),  midsize 
area}!  (750  0<:>0>.  and  !arge  area« 
(  t  1,000,000))  Preftre.ice  will  be  given 
to  areas  with  crilicAl  mobile  source 
pollution  problems,  a-s  identified  on 
the  Environmental  IVotection  Agency 
list  of  nonaliainment  areas. 

ELICIBI-K  PAHT1CIP.^NT 

Any  public  agency  with  authority  to 
administer  ridesharing  projects  involv- 
ing the  expenditure  of  Federal-aid 
highway  funds  and/or  Urban  Mass 
Transportation  transit  assi.stancc 
funds  is  invited  to  expie.ss  its  intere.st 
in  the  program:  | 

FINANCING  AND  ELIGIBLE  EXPiNDITl'HFS 

Tne  [)rogram  will  provid.-  a  financial 
incentive  to  State  and  local  agencies  to 
explore  eomprehen^i  .e  approaches  or 
new  techniques  to  inciej'..>e  the  per- 
centage of  ridesharing  among  local 
commuters.  Project  spon.sors  will  be 
required  to  commit  Federal-aid  trans- 
portation funda  (apportioned  Federal- 
aid  Urban.  Primary,  and  Secondary 
Sy.stcm  funds  or  apportioned  UMTA 
Section  5  funds)  to  the  propo.sed  proj- 
ect. For  every  $2  (i.e..  a  combination  of 
Fedoralaid    funds    and    the    required 
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local  match)  conunilted  by  the  inter- 
ested party  to  the  project.  Jl  in  .special 
Fed<  rai  d^-monstration  fund.^  will  be 
add*  d.  The  special  Federal  demon.-t,ra- 
tion  funds  are  anticipated  not  to 
exceed  $250,000  per  project,  depending 
upon  urbi-.n  area  population  r,!7,e  and 
demon.s* ration  potential. 

All  project-related  activiii'S  eligible 
for  F'  deral-aid  funding  under  the  Fed- 
eral-aid carpool  and  vanpool  pro.irani 
are  eligible  exp':'n.ses  under  the  demon- 
stration program.  It  i;^  anticipated  tiiat 
the  pi.'i"Ct  spon.-;or  .shall  u.se  i!>  com- 
mitted Federal-aid  funds  for  tho.se 
project  item.s  normally  eligible  under 
existing  funding  categories  and  that  a 
significant  portion  of  the  demon.'! ra- 
tion funds  being  requested  will  be  u.sed 
m  the  development  of  a  compiehen- 
sive  ridesharing  program,  including 
marketing  aiid  appropriate  imentives, 
and  project  monitoring  and  flat  a  col- 
lection activities. 

EVAIUATION 

The    evaluation    of    demomtration 
projects  will  be  a  coop'rative  and  co- 
ordinated effort  involving  the  U.S.  De- 
partment  of  Transportation   and   the 
interested  parties.  The  Transportation 
Sy.stems  Center  (TSC),  a  research  and 
development   organization   within   the 
U.S.    Department    of    Tran.sportai  ion, 
will  have  responsibility  for  the  evalua- 
tion, including  the  planning  and  tech- 
nical  direction   of    individual    demon- 
,strafion  evaluations  and  comparative 
studies  ba.sed  on  findings  from  the  in- 
dividual   evaluations.    The    evaluation 
approach  used  will  b*-  similar  to  that 
now  used  b>   the  SMD  progrkin:  data 
collection   will   be   performed   by    the 
purty  in  accordance  with  an  evah.iat^nn 
plan  prepared  by  TSC  and  adapted  in 
corusrJtation  with  part.es  to  me<t  the 
nepd.<  of  individual  pniect.s  Th"  inter- 
ested  parties   'houlri   prepare   a   dkta 
colleeticn    budget    based    upon    their 
perception  of  the  effort  required   'I  his 
will  be  modified  during  project  devel 
opment   brtsed  upon  available  evalua- 
tion re.source.s,  the  .scope  of  the  ii>di- 
vidual  project,  and  the  needs  of  the 
party    and    the    U.S.    Department    of 
Transportation. 

Selection  Criteria 

The  following  criteria,  not  nece.s.sar- 
liy  i,i  order  of  importance,  will  be  u.sed 
to  cJ-  ermine  which  of  the  interested 
parti  will  be  invited  to  participate  in 
the  program: 

(a)  Innovative  features  ngarding 
marketing,  incentives,  financing,  regu- 
lations, insurance,  matching,  manage- 
ment, and  other  aspects  that  have  the 
potential  to  increa-se  the  level  of  ride- 
sharing activity  nationally  a-s  well  as 
locally. 

(b)  Extent  and  effectiveness  of  previ- 
ous and  current  ridesharing  activities 


including  comprehensiveness  of  area 
coverage  and  public  needs  met. 

(c)  Past  and  projected  commitment 
of  financial  resources,  particularly 
Federal-aid  Urban  and/or  Primary 
System  funds,  to  implement  rideshar- 
ing programs  and  incentives. 

(d)  Commitment  of  personnel  from 
local  agencies  such  as  ridesharing  of- 
fices, traffic  and  planning  depart- 
ments, transit  operators,  and  employ- 
ers, to  participate  In  the  implementa- 
tion of  a  comprehensive  ridesharing 
program. 

(e)  Degree  of  management  capability 
to  develop  and  adequately  evaluate  a 
comprehensive  ridesharing  program. 

(f)  Level  of  anticipated  increase  in 
number  of  ridesharers  per  dollar  of 
public  funds  spent. 

(g)  Endorsement  and  willingness  of 
State  and  local  officials  to  cooperate 
in  the  development  and  implementa- 
tion of  a  comprehensive  ridesharing 
program. 

(h)  Degree  of  community  involve- 
ment and  support  from  public  offi- 
cials, public  and  private  bus  operators, 
employers  and  other  relevant  groups 
as  evidenced  by  letters  of  endorse- 
ment. 

To  the  extent  possible,  projects  will 
be  selected  to  meet  the  geographic, 
population  sizes,  and  air  quality  fea- 
tures di.scu.ssed  above. 

Contents  of  Letters  of  Interest 

Letters  of  interest  should  not  exceed 
20  pages  and  should  include,  in  the 
following  order; 

(a)  A  concise  statement  of  the  pro- 
posed project  goals  and  objectives. 
Goals  should  be  quantified  to  the 
extent  po.ssible.  For  large  urban  areas 
the  project  may  encompass  only  a  seg- 
ment of  the  urban  area, 

<b)  A  narrative  description  of  the  ac- 
tivities to  be  carried  out  during  the 
project.  The  narrative  should  state 
how  the  project  will  build  on  previous 
activities,  what  approaches  will  be 
u.sed  to  match  potential  poolers,  incen- 
tives to  be  developed  for  pooling,  in- 
volvement of  employers  or  groups  of 
employers  or  employees,  involvement 
of  public  and  private  bus  operators  In 
forming  buspools.  and  identification  of 
legal,  regulatory,  or  institutional  bar- 
riers to  the  formation  of  carpools.  van- 
pools,  and  buspools. 

(c)  A  statement  of  previous  and  cur- 
rent ride-sharing  activities,  specifically 
identifying  annual  financial  level  of 
effort  and  funding  sources,  size  of 
staff,  number  of  requested  matches, 
number  of  carpools/vanpools  formed, 
evaluation  results,  marketing  and  pro- 
motional activities,  and  legal  or  regu- 
latory actions  taken  to  encourage  ride- 
sharing. 

(d)  Summary  of  proposed  project 
costs  and  breakdown  of  funding 
sources.  Each  budget  line  item  should 


be  justified  in  a  short  narrative  follow-  sharing  workshops  with  other  project 

ing  the  summary.  The  budget  sheet  sponsors  and  agency  representatives, 
should   clearly   differentiate   between 

the  funds  (Federal  and  local)  to  be  Time  Schedule 

committed  by  the  party  and  the  spe-  Letters  of  interest  should  be  submit- 

cial     Federal     demonstration     funds  ted  to  the  State  transportation  agency 

bemg    requested.    A    sample    budget  no  later  than  May  14,  1979.  They  will 

format  follows  below  identifymg  cate-  then   be   forwarded   through   Federal 

^"/Jw     H^ii^w           .          .  .u  Highway   Administration   division   of- 

,nH  oVor.°?f.?f h".''  «r..°^  ',^»  ^■''^.  ^'''^^  »"  ^^ch  State  to  the  Department 

cH     ?H^^     ,  H  ,?  V°  ^.u     ""  "V'^^  °f  Transportation  in  Washington.  D,C. 

should  be  included  To  the  extent  pos-  Preliminary  selection  of  the  projects 

sible,    major   employrnent   concentra-  from  the  letters  of  interest   will   be 

tions  should  be  identified  on  the  map  ^ade   by  FHWA,   UMTA,   and   OST, 

by  type  and  number  of  employees.  The    announcement    of    preliminarily 

(f )  A  copy  of  the  followmg  mforma-  selected  demonstration  projects  will  be 
tion  should  be  included:  ^^de  as  soon  thereafter  as  possible. 

(1)  A   resolution   by   the   governing 

body  of  the  party  authorizing  submit-  Issued  on  March  6,  1979. 

tal  of  the  letter  of  interest,  Richard  S.  Page 

(2)  Identification  of  the  urbanized  Urban  Mass  Transportation 
area  and  endorsement  of  the  proposed  Administrator. 
project  by  the  metropolitan  planning  «-       o  t» 
organization  (MPO).  ^  _,                  Karl  S,  Bowers, 

(3)  Where    the    MPO    is    not    the  Federal  Highway  Administrator 
areawide  A-95  clearinghouse  agency,  a  John  J.  Pearnsides, 
record  of  A-95  review.  Deputy  Under  Secretary. 

(g)  Letters    of    endorsement    from 

public      and      private      organizations  Appendix 

should  be  included  as  an  attachment  As  the  following  bibliography  illustrates,  a 

and  will  not  be  considered  part  of  the  substantial  amount  of  work  has  been  done 

letter    of    interest.    No    other   attach-  '"  various  a.specLs  of  ridesharing.  The  publi- 

ments  should  be  included.  fh '^"fn.irJci  TfJ!  P^.^l^e  information  to 

those  interested  in  participating  In  the  cities 

National  RiDtsMARiNC  Demonstration  demonstration    program.    The    reports    are 

Program  Sample  Summary  Budget  Sheet  available    tlirough    Transportation    System 

Center  (TSC).  National  Technical  Informa- 

1  Employee  salaries  profp.ssional t tion  Service  (NTIS).  Government  Printing 

I  PmnInt;T  '^nnjf,^^'"'"' ^fficc.  thc  Federal  Highway  Administration 

I  ?ravl"  . ..      *.;::;;i:::;:::::::;:::i:::::: :::::::::::;:;;:  o*-  °^fi"  ^o"'-*^''-  ^  identified  tor  each  entry. 

6  ^"X^l^'''''^'^'^' ■■■"■"                  "■•"""""""  Ridesharing  Bibi.dcraphv 

7.  Consultant  contracu J.. „  ..„ i.  Beeson.  John  D.  et  al.   Tfie  Knoxville 

8  Other  coniracu '.specify. Transporlalion  Brokerage  Project.  Volumne 

lo:  ^^^h^^i^is^:::::::::;;;;;;::;:  zz:::;;::;  "^f^^r^^^^'jt^  ^^2'^'«^:if"'-^'''«'^'  ^''■ 

U.  other  proj.^1  cosU  (sperily) UMTA-TN  06-0006-77-2.      October.       1977. 

12  Coniingincies _ Available  from  TSC.  Code  243. 

Total $ 2.  Cambridge  Syslematics.  Inc..  The  Min- 
neapolis Ridesharing  Communt^r  Services 

BinxiET  Summary  Demonstration:   Interim    Report,    prepared 

Fedirai  aid  funds $  .,„  ^°^    ^^^    Transportation    Systems    Center, 

Loral  match ,!"  .!....!!.!ZZ"Z!  ..ZZ!!!Z!!  draft,  October,  1978.  Available  from  TSC. 

National  Demonstration  Funds „ Code  243. 

Total _ $ 3.  Cambridge  Systtmatics.   Inc.,    Vanpool 

„  Research  Statcof-thcArt  Relieve,  prepared 

Interested  Parties  Responsibilities  for    the   Transportation    Systems   Center 

Nine  copies  of  the  letter  of  interest  c^liAz"^'''  '^'*    ^-ailable  from  TSC, 

should  be  sent  to  the  State  transporta-  4.  Davis.  Frank  W..  and  David  A.  Burk- 

tion  agency  if  the  interested  party  is  halter.    Vanpooling  institutional  Barriers," 

other   than   the  State  transportation  prepared  for  U.S.  Department  of  Energy, 

agency,  with  a  certification  that  the  December    31.    1977.    Available    from    Lew 

propo.sed  project,  if  preliminarily  se-  Pratsch.  Department  of  Energy.  Office  of 

lected  for  funding  will  be  included  in  Transportation   Programs.   Room   .-^214.   20 

the  Transportation  Improvement  Pro-  n  c^oomT^'''  ^''""'"'  ^'^  '  ^'^^*"^'°"- 

gram  for  the  local  area  and  the  State  5    p^^,,^,   Energy   Administration   Eco- 

105  program.  Eight  copies  of  all  letters  nomic  Fcasibihtv  of  independent  Vanpool 

of  interest  should  be  forwarded  by  the  Operations.  Report  FEA/D-99/014,  Septem- 

State    transportation    agency    to    the  ber.  1976.  Available  from  NTiS,  PB  266  577/ 

Federal  Highway  Administration  divl-  6:  cost  $6.00. 

sion  office.  If  selected  for  funding  con-  6-  Federal  Energy  Administration.  Carpool 

sideration.   the  project  sponsor  must  incentives:  Analysis  of  Transportation  and 

plan,  implement,  collect  data,  and  doc-  f  "7^"  /"'Pa^-^s.   prepared  by  Cambridge 

ument  orolect  activities  under  aeree-  Systematica.  Inc.,  June.  1976.  Available  from 

umeni  Project  aciiviues  unaer  agree-  jj-j-jg  pg  jea  969/8WT;  cost  $9.00. 

ment    with    the   State    transportation  7.  Federal  Energy  Administration,  Carpoo/ 

agency  and  the  Federal  Highway  Ad-  incentives:  Evaluation  of  Operational  Eipe- 

minist  ration,  and  participate  in  ride-  rtence.  Conservation  Papur  Number  44,  pre- 
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pared  by  Cambridge  Syslematics,  Inc..  and 
Alan  M.  Voorhcfs  &  Associates.  March. 
1976.  Available  from  NTIS,  BP  623  050/ 
7WT;  cost  $9.00. 

8.  Gr«y  Advertising.  Vanpool  Devionstra 
tion  Project.  Final  Report,  prepared  for  Jhe 
Federal  Eneruy  Administration.  February. 
1Q77  Available  from  Lew  Pratsch.  Depart 
meni  of  EnerKV  Office  of  Transportation 
ProBrams.  Room  3214.  20  Mas.sachsi.s.-tt« 
Avenue  N.W..  Wa.shington,  D.C.  20545 

9.  Heaton.  Carla.  et  al.  Comparison  o)  Or 
(jani^ational  and  Operational  AspteU  oi 
Four  Vaitpool  Demonstration  Projects,  Staff 
Study  SS  24  U.3-167.  Transportation  Sys. 
terns  Center.  January  1979.  Available  from 
TSC  Cod*'  243. 

10  Ja(ob.son.  James  Oscar.  Employer  Van- 
pool  Program:i:  Factors  in  Then  Success  or 
Failure.  Re.search  Report  No.  77  2.  Urban 
Traasportat  ion  Program.  University  of 
Wa-shintiton  (S«-attle).  June.  1977.  Available 
from  NTIS.  PB  276  955  2WT:  cast  $6.00. 

11.  John-son.  Chris  et  al.  Ridcshantig  OMd 
Park  and  Ride:  An  Assessment  of  Past  Expe- 
riences and  Planning  Methods  fur  the 
Future.  University  of  Illinois  at  Chicago 
Circle.  1977 

Available  from  NTIS 

Volume  1-Carpool  Planning  Manual.  PB 
282  408  4WT;  cost  $8.00. 

Volume  II  Vanpool  Planning  Manual.  PB 
282  409  2\VT;  cost  $7.:S5. 

Volume  III -Park  and  Ride  Planning 
Manual.  PB  282  410/OWT:  cost  $5.25 

Volume  IV-A  Service  Area  Ideniificauon 
Methodology.  PB  282  411,  8WT:  cost  $6.00. 

H<t  of  4  volumes- PB  282  707. 

12.  Margolin.  Joseph  B..  and  Marion  R 
Mi.sch.  Iticentivcs  and  Disincentives  For  Rt 
dt.'shanng:  A  Behavioral  Study,  prepared  for 
the  Federal  Highway  Administration.  1978 
Available  from;  U.S.  Govemmeni  Printing 
Office,  )r050  003  00327  1. 

13.  Miller.  Gtrald  K.  and  Melinda  A. 
Green.  Guide/wics/or  Organization  of  Com- 
muter Van  Programs.  February.  1976  Ata:)- 
able  from  U.S.  Government  Printing  Off5«t 

14. .  An  Analysis  oj  Commult'r 

Van  Experience.  February.  1976  Av.-ulab)« 
from  NTIS.  PB  252  302. 

15  Prat.sch.  Lew.  Ruby  Starling,  and 
Robert  Gray.  Vanpooling  *  *  *  /In  VpdaU\ 
US.  Department  of  Energy.  VS.  Eniiron- 
inental  Protection  Agency.  March,  J978 
Available  from:  ^TlS.  DOT  CS  0031:  oco/ 
$3.00  ( microfiche  only>. 

16.  Regional  Planning  Council.  Vanpool 
mg:  A  Neur  Lov  Capital  Altcmativf,  TechnJ- 


February.  1977 

Transportation. 
Opportunities, 


eaJ  Memorandum  TS-29.  November.  1975. 
Available  from  Maryland  D«partmenl  of 
Tran.sportalion.  Box  8755,  Baltimore.  Mary- 
land 21240, 

17.  SRI  International.  Evalua:tion  of  the 
Federal  Energy  Adininist  ration  Vanpool 
Marketing  and  Implementation  Program, 
final  report  prepared  for  the  U.S.  Depart- 
ment of  Energy.  April.  1978.  Available  from 
U.S.  Government  Printing  Office  #061-000- 
00059  3 

18.  Alan  M.  Voorhees  &  As.sociates,  Inc., 
and  Skidmore.  Owings  &  Merrill.  VciipooJ 
Implementation  Handbook,  prepared  as 
part  of  a  Vanpool  Workshop  Kit  "  prepared 
for  the  Federal  Energy  Admini.siration. 
Contract  No.  CR  04-60623, 
•  out  of  print), 

19.  US.  Department  of 
Carpool  Incentives  and 
report  of  the  Secretary  of  Transportation  to 
the  United  Slates  Congress  Pursuant  to  Sec- 
tion 3ie).  Public  Law  93  239,  Emergency 
Highway  Energy  Conservation  Act.  Febru- 
arv.  1975.  Available  from  FHWA.  Rideshar- 
ing  Branch.  HHP-33.  400  Seventh  Street 
S  W..  Washington.  D.C.  20590. 

20.  Voorhees.  Alan  M.  &  Associates  and 
Skidmore.  Owings  &  Merrill.  Ridesharing 
Program  Evaluation  Report,  prepared  for 
the  Massachusetts  Department  of  Public 
Works  and  the  Executive  Office  of  Trans- 
portation and  Construction.  February.  1978. 
Available  from  the  Executive  Office  of 
Tran.sportation  and  Construction.  1  Ashbur- 
ton  Place.  Boston.  Ma.ssachu.setts  01208.  no 
cost. 

21.  Wagner  Frederick  A.,  Evaluation  oj 
Carpool  Demonstration  Projects.  Phase  1 
Report,  prepared  for  the  Federal  Highway 
Admini-st  ration.  August.  1978.  Available 
from  FHWA.  Ridesharing  Branch  HHP-33. 
400  Si-venih  Street  S.W.  Washington.  D.C. 
20590. 

22  Womack.  Jim  -Paratransit  and  the 
Joumej  to  Work:  A  Status  Report."  paper 
prest-nled  at  San  Diego  Paratransit  Confer- 
ence. December,  1977.  Forthcoming  in 
Transportation  Re.search  Board  Special 
Report  No,  184.  Washington.  D.C,  30418. 

TransporUtion  Systems  Center  (TSC).  K«wi- 
diill  Square  Cambridge.  Mas9echus»ftt« 
02142. 

National  Technical  Information  Serrloe 
<  NTIS  I,  5285  Port  Royal  Road.  Spring- 
fH.Jd.  Virginia  22161. 

Oovemmenl  Printing  Office  <GPO).  Super- 
intendent   of    Documents.     Washington, 
DC.  20402. 
IFR  Doc  79  7681  Piled  3-13-79;  8:45  am] 
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14910-M-M) 
DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adm»ni*tralion 
123  CFR  Port  658 i 

IFHWA  DookH  No-  77  21,  Nolio«'  21 

CEUTIFICATION  OF  SIZI  AND  WEIGHT 
ENFORCEMENT  OF  MOTOR  VEHICLES 

AGENCY    Ffdt-ral  Highway  Adminis- 
tration. DOr. 
ACTION:  PropoMd  rulr. 
SUMMARY;    Thr    Fpd<ra!    Hijjhway 
Administration  tFH\VA>  is  issuing  this 
notice  to  solirit  coinm«nts  on  a  pro- 
posed revision  of  the  current  require- 
ments for  the  certification  of  size  and 
weight  enforcement  of  motor  vehicles 
by    the   States.    The    proposj-ls    have 
been  drafted  following  earlier  solicita- 
tion of  pomments  on  the  general  sub- 
ject. Coi-.imenls  may  treat  the  revision 
in  its  totality  or  in  terms  of  .specific 
items  in  the  propo.sal. 
DATES.  Comments  must  be  received 
ni  or  before  June  12.  1979. 
ADDRESS:  Submit  comment.s.  prefer- 
ably   in   triplicate,   to   FHWA   Docket 
rJo.  77  21.  Noti'-e  2.  Fideral  Highway 
Administration.  Room  4205.  HCC-10. 
sOO  Seventh  Street.  SW..  Washington. 
;VC.  20590   All  comments  and  sugges- 
tions received  will  b«'  available  for  ex- 
i^mination   at    the    above    address   be- 
tween  7:45   a.m.   and   4:15   p.m.    ET.. 
Monday  through  Friday. 
FOR      FURTHER       INFORMATION 
CONTACT: 

Mr.  William  Bauch.  Office  of  Traffic 
Operation.^.     202  426  1993:     or     Mr. 
David    C     01iv»t.    Office    of    Chief 
Counsel.        202-4  3(f-0824.        Federal 
Highway    Admini.stration.    400    Sev- 
enth Street.  SW..  Wa.shington.  D.C. 
20590.    Office    hours    are    Monday 
through  Friday  from  7:45  am  to  4:15 
p.m..  ET. 
.SUPPLEMENTARY  INFORMATION: 
Pirsuant    to   the   requirements  of   23 
U.S.C.  141.  each  of  the  States  ha.s  sub- 
mitted certifications  of  enforcement  of 
vehicle  si7e  and  weight  laws  prior  to 
January   1.  1976.   1977.  and  1978.  re- 
.spiHTtively. 

The  data  that  the  States  are  re- 
quired to  .submit  with  their  certifica- 
tions are  li.sted  in  23  CFR  658.9(b). 
The  accumulation  of  data  from  three 
certification  years  is  considerable. 
Review  and  analysis  of  these  data  has 
led  the  Federal  Highway  Administra- 
tion to  conclude  that  the  vehicle  size 
and  weight  certification  format  should 
be  modified.  Given  the  wide  range  of 
State  laws  and  enforcement  programs, 
it  is  unlikely  that  expansion  of  the  col- 
lection of  purely  quantitative  data  of 
the  kind  called  for  by  the  exLsting  reg- 


PROPOSED  RULES 


ulation  can  provide  the  broader  view 
of  the  adequacy  of  a  State  enforce- 
ment program  that  is  needed. 

At  the  same  time,  the  FHWA  recog- 
nizes that  given  the  diversity  of  State 
laws,  programs,  and  resources,  the  de- 
velopment of  uniform  n-itional  en- 
forcement criteria  is  not  a  realistic 
possibility.  Therefore^  the  FHWA  has 
concluded  that  criteria  must  be  set  on 
a  State-by -State  basis. 

The   Federal    Highway   Admini.stra- 
tion believes  that   the  purpose  of  23 
U.S.C.  141  can  best  be  carried  out  by 
modifying    the    certification    require- 
ment to  one  in  which  each  State  will 
be  required  to  submit  for  review  and 
acceptance  a  size  and  weight  enforce- 
ment program  for  the  next  year.  The 
propram  would  set  staffing  levels  that 
would  be  devoted  to  size  and  weight 
enforcement,    the    proposed    use    of 
fixed  and  portable  scales,  the  manner 
In  which  exce.sslve  loads  would  be  han- 
dled in  order  to  make  them  legal,  the 
manner  in  which  second,   third,  and 
greater  offenders  would   be   handled, 
and  so  forth.  Guidelines  for  program 
preparation     will     be     prepared     by 
FHWA    and    made    available    to    the 
States.  Upon  acceptance  of  the  States 
program     by     FHWA.     the     program 
would  then  be  the  norm  by  which  the 
States  activity  for  that  year  would  be 
measured  and  a  determination  made 
as  to  whether  or  not  the  vehicle  size 
and  weight  laws  were  being  enforced 
adequately  in  that  State. 

In    this    connection,    it    should    be 
pointed  out  that  the  Congress  recently 
modified    and    strengthened    Section 
141.  Section  123  of  the  Surface  Trans- 
portation    As.si.stance     Act     of     1978 
amended  Section  141  to  provide  explic- 
itly for  the  collection  of  data  by  the 
Secretary   to  support   State  certifica- 
tions of  enforcement  of  vehicle  size 
and  weight  laws.  The  amendment  also 
provid.s  a  penalty  of  10  percent  of  a 
States  highway  apportionments  if  the 
State  fails  to  enforce  size  and  weight 
laws  adequately  or  fails  to  make  the 
required    certification.    The    proposed 
rules  include  a  procedure  for  the  im- 
position of  this  penalty.  The  FHWA 
will    advi.se    Stales    of    any    proposed 
findings.  Generally,  a  State  will  have 
30   days   within   which   to   request   a 
hearing  on  that  finding.  The  penalty 
procedure   allows  the  State  and   the 
FHWA    the    opportunity    to    resolve 
problems  informally  before  the  formal 
penalty  proceeding  begins.  The  FHWA 
Administrator  may  give  the  State  up 
to  a  total  of  60  days  from  a  proposed 
determination  of  nonconformity  to  re- 
quest a  hearing  if  informal  resolution 
attempts  begin  before  the  original  30- 
day    limit    for    hearing    requests    Is 
reached. 

On  January  18.  1978.  the  Federal 
Highway  Administration  (FHWA) 
Issued  an  advance  notice  of  proposed 


rulemaking  published  at  43  FR  2634. 
FHWA  Docket  No.  77-21.  The  advance 
notice  outlined  in  general  tenns  the 
concept  of  the  "action  plan"  as  briefly 
described  in  the  preceding  paragraphs. 
Comments  were  received  from  30 
Stale  and  local  agencies,  associations, 
and  organizations.  These  comments 
have  been  taken  into  account  in  the 
formulation  of  the  proposed  rules. 

Of  the  30  comments  received.  15 
"«rt»te  from  State  highway  or  transpor- 
tation agencies.  Of  this  number,  eight 
urged  no  change  or  very  minor 
changes  in  the  current  regulations. 
The  other  seven  suggested  various  im- 
provements, such  as  increased  report 
ing  or  more  intensive  State  activities. 

Of  the  remaining  15  responses.  3 
were  from  railroads  or  associated 
groups,  2  were  from  motor  clubs.  2 
were  from  county  departments.  2  were 
from  truckers  or  trucking  &ssociation.s. 
2  were  from  State  enforcement  agen- 
ices.  and  4  from  other  categories. 

Of  these  15  responses,  mo.st  encour- 
aged regulations  which  would  result  in 
better  enforcement.  Many  propo-sed 
specific  requirements,  either  in  terms 
of  State  actions  or  as  reporting  re- 
quirements in  connection  with  the 
annual  certification  process. 

The  FHWA  directive  counterpart  to 
this  proposed  rule  is  located  in  the 
Federal-aid  Highway  Program 

Manual,  Volume  6.  Chapter  8.  Section 
5.' 


Note.— The  Federal  Highway  Administra- 
tion lias  determined  that  this  doeumenf 
contains  a  .significant  proposal  acrordinj!  lo 
the  criteria  established  by  the  I>partment 
of  Tran.sportallon  pursuant  to  E.O  12044. 
An  evaluation  of  this  propasal  is  cont&iiied 
In  the  public  docket  and  Is  available  for  in 
speclion. 

This  notice  of  proposed  rulemaking 
is  issued  under  the  authority  of  23 
U.S.C.  127.  141.  315.  and  the  delega- 
tion of  authority  by  the  Secretary  of 
Transportation  at  49  CFR  1.48(b). 

Issued  on  March  9.  1979. 

John  S.  Hassell.  Jr.. 
Deputy  Administrator, 

It  is.  therefore,  proposed  to  amend 
§658.9  of  Part  658,  Chapter  I  of  Title 
23,  Code  of  Federal  Regulations,  lo 
read  as  follows: 

§R5K.9    Vehkl*   fire   and   weight   enforie- 
ment— State  certification. 

(a)  Purpose.  The  purpose  of  this  reg- 
ulation is  to  prescribe  requirements 
for  administering  a  program  of  vehicle 
size  and  weight  enforcement  on  Feder- 
al-aid highways.  Including  the  annual 
certification  by  the  State  required  by 
the  statute. 

(b)  Definition.  "Enforcing"  or  "en- 
forcement" means  all  actions  by  the 


•This  document  is  available  for  inspection 
and  copying  as  prescribed  in  49  CFR  Part  7. 
Appendix  D. 


State  to  obtain  compliance  with  size 
and  weight  requirements  by  all  vehi- 
cles operating  on  the  Federal-aid  In- 
terstate, primary,  urban,  and  second- 
ary systems. 

(c)  Policy.  Federal  Highway  Admin- 
istration policy  is  that  each  State  en- 
force vehicle  size  and  weight  laws  to 
assure  that  violations  are  discouraged 
and  that  vehicles  traversing  the  high- 
way systems  do  not  exceed  the  limits 
specified  by  law.  These  size  and  weight 
limits  are  based  u[>on  design  specifica- 
tions and  safety  considerations,  and 
enforcement  shall  be  developed  and 
maintained  both  to  prevent  premature 
deterioration  of  the  highway  and 
structures  and  to  provide  a  safe  driv- 
ing environment. 

(d)  Objective,  The  objective  of  the 
program  is  the  development  and  oper- 
ation by  each  State  of  an  enforcement 
process  which  identifies  vehicles  of  ex- 
cessive size  and  weight  and  provides  a 
systematic  approach  to  eliminate  vio- 
lations and  thus  to  improve  condi- 
tions. The  enforcement  process  shall 
be  an  integral  part  of  the  total  State 
enforcement  program. 

(e)  Formulation  of  a  plan  for  en- 
forcement. (1)  Each  State  shall  devel- 
op an  enforcement  plan  which  will 
result  in  the  maintenance  of  an  effec- 
tive enforcement  process.  The  plan 
shall  describe  the  procedures,  re- 
sources, and  facilities  which  the  State 
intends  to  devote  to  the  enforcement 
of  its  vehicle  size  and  weight  laws. 
Each  State  plan  will  be  reviewed  for 
acceptance  by  the  Federal  Highway 
Administration  and  will  then  serve  as 
a  basis  by  which  the  annual  certifica- 
tion of  enforcement  will  be  judged  for 
adequacy. 

(2)  The  plan  shall  discuss  the  follow- 
ing subjects: 
(i)  Facilities  and  resources. 

(A)  Equipment  and  looiitions  suffi- 
cient to  cover  the  Federal--Aid  S.vstems 
and  to  deter  evasion  of  size  and  weight 
measurement. 

(B)  Staff  assigned  to  the  program, 
identified  by  specific  agency  and  work 
hours  on  the  program. 

(ii)  Practices  and  procedures. 

(A)  Proposed  plan  of  operation,  (e.g., 
rotating  shifts,  changeable  locations, 
etc.) 

(B)  Policy  and  practices  with  respect 
to  overweight  violators  (including  off- 
loading requirements  for  divisible 
loads). 

(C)  Policy  and  practices  with  respect 
to  penalties,  including  those  for  re- 
peated violations. 

(D)  Policy  and  practices  with  respect 
to  special  permits  for  overweight  vehi- 
cles. 

(E)  Policy  and  practices  with  respect 
to  mobile  homes  and  other  oversize  ve- 
hicles. 

(iii)  Coverage. 
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(A)  Proposed  level  of  vehicle  weigh- 
ing and  measuring  by  class  of  high- 
ways and  by  type  of  scale  facilities. 

(B)  Proposed  level  of  vehicle  weigh- 
ing and  measuring  by  time  of  day  and 
day  of  week. 

(Iv)  Updating.  Modifications  and/or 
additions  to  the  plan  based  on  experi- 
ence and  new  developments  in  the  en- 
forcement program.  It  is  recognized 
that  the  plan  is  not  static  and  that 
changes  may  be  required  to  meet 
changing  needs. 

(f)  Guidelines  and  evaluations  of  op- 
erations. (1)  The  State  shall  submit  its 
initial  plan  to  the  FHWA  Division  Ad- 
ministrator within  60  days  following 
the  effective  date  of  this  regulation. 
The  plan  shall  be  updated  annually 
thereafter  on  or  before  July  1.  Imple- 
mentation of  the  initial  plan  or  annual 
updates  are  effective  on  the  following 
October  1  in  order  to  coincide  with  the 
annual  certification  year.  Failure  of  a 
State  to  submit  or  update  a  plan  will 
be  deemed  as  a  failure  to  certify  In  ac- 
cordance with  §  658.9(g). 

(2)  At  least  semiannually  the  FHWA 
field  office  shall  evaluate  the  State's 
operations  under  the  accepted  plan. 
Evaluation  reports  shall  be  prepared 
and  the  State  shall  be  advised  of  the 
results  of  the  evaluation,  together 
with  any  need  to  make  changes  either 
in  the  plan  itself  or  in  its  implementa- 
tion. 

(g)  Certification  Requirement.  Each 
State  shall  certify  to  the  Federal 
Highway  Administrator  before  Janu- 
ary 1  of  each  year  that  it  is  enforcing 
all  State  laws  respecting  maximum  ve- 
hicle sizes  and  weights  permitted  on 
the  Federal-aid  primary,  secondary, 
and  urban  systems,  including  the  In- 
terstate System  in  accordance  with  23 
U.S.C.  127.  The  certification  shall  be 
supported  by  information  on  activities 
and  results  achieved  during  the  12- 
month  period  ending  on  September  30 
preceding  the  January  1  date  by  which 
certification  is  required. 

(h)  Certification  Content  The  certi- 
fication shall  consist  of  the  following 
elements: 

(DA  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  size  and  weight 
laws  and  regulations  in  the  State  gov- 
erning use  of  the  Interstate  System 
conform  to  23  U.S.C.  127. 

(2)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  all  State  size  and 
weight  limits  are  being  enforced  on 
the  Federal-aid  Interstate,  primary, 
urban,  and  secondary  systems. 

( 3 )  A  copy  of  any  state  law  or  regula- 
tion pertaining  to  vehicle  sizes  and 
weights  adopted  since  the  State's  last 
certification  and  an  analysis  of  the 
changes  made. 

(4)  A  report  of  State  enforcement  ef- 
forts in  the  area  of  sizes  and  weights 
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during  the  period  covered  by  the  certi- 
fication which  addresses  the  following: 

(i)  Operations  as  compared  with 
those  forecast  by  the  plan  submitted 
earlier,  with  particular  attention  to 
changes  in  or  deviations  from  the  op- 
erations proposed. 

(ii)  Impacts  of  the  process  as  actual- 
ly applied,  in  terms  of  changes  in  the 
number  of  oversize  and/or  overweight 
vehicles. 

(ill)  Measures  of  activity  in  terms  of 
weighings.  violations.  penalties 
(number  and  dollar  levels),  and  other 
steps. 

(i)  Certification  Submittal.  (1)  The 
Governor,  or  an  official  designated  by 
the  Governor,  shall  each  year  submit 
the  original  and  three  copies  of  the 
certification  to  the  FHWA  Division 
Administrator. 

(2)  Field  offices  and  the  FHWA  shaU 
provide  copies  of  appropriate  evalua- 
tions or  comments  when  forwarding 
the  original  and  one  copy  to  the  Office 
of  Traffic  Operations.  FHWA  Head- 
quarters. 

(j)  Effect  of  Failure  to  Certify  or  to 
Enforce  State  Laws  Adequately.  Begin- 
ning January  1.  1980.  if  a  State  fails  to 
certify  as  required  by  this  section  or  if 
the  Secretary  determines  that  a  State 
IS  not  adequately  enforcing  all  State 
laws  respecting  maximimfi  vehicle  sizes 
and  weights  on  Federal-aid  highways, 
notwithstanding  the  State's  certifica- 
tion, then  the  Federal-aid  highway 
funds  apportioned  to  the  State  for  the 
next  fiscal  year  shall  be  reduced  by 
amounts  equal  to  10  percentum  of  the 
amount  which  would  otherwise  be  ap- 
portioned to  the  State  under  23  U.S.C. 
104. 

(k)  Procedure  for  Reduction  of 
Funds.  (1)  If  it  appears  to  the  Federal 
Highway  Administrator  that  a  State 
has  not  submitted  a  certification  con- 
forming to  the  requirements  of  this 
section,  or  that  the  State  is  not  ade- 
quately enforcing  State  laws  respect- 
ing maximum  vehicle  sizes  and 
weights,  the  Federal  Highway  Admin- 
istrator shall  make  in  writing  a  pro- 
posed determination  of  nonconformi- 
ty, and  shall  notify  the  Governor  of 
the  State  of  the  proposed  determina- 
tion by  certified  mail.  The  notice  shall 
state  the  reasons  for  the  proposed  de- 
termination and  inform  the  State  that 
it  may  within  30  days  from  the  date  of 
the  note  request  a  hearing  to  show 
cause  why  it  should  not  be  found  in 
nonconformity.  If  the  State  informs 
the  Administrator  before  the  end  of 
this  30-day  period  that  it  wishes  to  at- 
tempt to  resolve  the  matter  informal- 
ly, the  Administrator  may  extend  the 
time  for  requesting  a  hearing  by  an 
additional  30  days.  In  the  event  of  a 
request  for  Informal  resolution,  the 
State  and  the  Administrator  or  his 
designee  shall  promptly  schedule  a 
meeting  to  resolve  the  matter. 
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MOPOSEO  RULES 

(2)  If  the  State  dors  not  request  a 
hearing  in  a  timely  fa-shion  as  pro- 
vided in  paragraph  (1).  the  Federal 
Highway  Administrator  shall  forward 
the  proposed  determination  to  the 
Secretary.  Upon  approval  of  the  pro- 
posed determination  by  the  Secretary, 
the  fund  reduction  specified  by  para- 
graph (j)  of  this  section  shall  be  ef- 
fected. 

(3)  If  the  State  requests  a  hearinc. 
the  Secretary  shall  expeditiously  con- 
vene a  hearing  on  the  record,  which 
shall  be  conducted  according  to  the 
provisions  of  the  Administrative  Pro- 
cedure Act.  5  U.S.C.  551  et  scq.  Ba-sed 
on  the  record  of  the  proceeding,  the 
Secretary  shall  determine  whether  the 
State  is  in  nonconformity  with  this 
section.  If  the  Secretary  determines 
that  the  State  is  in  nonconformity, 
the  fund  reduction  .specified  by  para- 
graph ( j)  shall  be  effected. 

(4)  The  Secretary  may  re.serve  10 
percent  of  a  State's  apporiionnunt  of 
fund.s  under  23  U.S.C.  104  pending  a 
final  administrative  determination 
under  tiii.s  section  in  order  to  prevent 
the  apportionment  to  the  State  of 
funds  which  would  be  alfected  by  a  de- 
termination of  nonconformity. 

(5)  Funds  withheld  pursuant  to  a 
final  administrative  determination 
under  this  section  shall  be  reappor- 
tioned to  all  other  eligible  Slates  1 
year  from  the  date  of  this  determina- 
tion, unless  before  this  time  the  S<cre- 
tary  determines,  on  the  basis  of  infor- 
mation submitted  by  tlie  State  and  the 
Federal  Highway  Administration,  that 
the  Slate  has  come  into  conformity 
with  this  section.  If  the  Secretary  de- 
termines that  the  Slate  has  come  into 
conformity,  the  withheld  funds  shall 
be  released  to  the  State. 

(6)  The  reapportionment  of  funds 
under  paragraph  (k)<95>  of  this  sec- 
tion shall  be  stayed  during  the  pend- 
ency of  any  proceeding  for  judicial 
review  of  a  final  admini.-trative  deter- 
mination of  nonconformity  made  by 
the  Secretary. 

(23  U.S.C.  127.  Hl». 
(FK  Dor.  79  7771  Fil>  U  3  13  79.  8  4.')  ninl 
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Title  45- 
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Titlo  46- 
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Title  46 
(Parts 

Title  46 
(Parts 


(Revised  as  of  October  1,  1978) 


-Public  Welfare 
1  to  99) 

-Public  Welfare 
100  to  149) 
-Shipping 
30  to  40) 
-Shipping 
41  to  69) 
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$4.75      $ 

5.75 

3.25 

4.50 

3.25 
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PLEASE  DO  SOT  DETACH 


MAIL  ORDER   PO>lM  To: 

Si'.pcrintendent  of  Documents,  Government  Pnnting  Ofiice,  \\'a>luni;t(ni.  DC.     20102 


hndond  find  i 
PicJSf  fitul  nit 


.  (cluik  or  money  orJer)  or  th^rgc  lo  my  Dcputit  Aaount  So. 

cop'u  «  of: 


N.imc    

PLtASE  mr    IN  MAII.ING  tABlL 

BtLOW  Street  sdJrcss 


City  ,nd  St...  ZIP  Code 


FOR  USE  Of  SJPT.  DOCS. 

Fncloif  J 

T'-,  be  mi.'.ti 
latcf-.- 

Sjh.wnpti^n 

Rtfjr.J 

P'-iSta::? 

F   re  ;n  )}jr.,;;-,c    ,     . 


FOR  FROMPT  SHIPMENT.   PLEASE  PRINT  OR  TYPE  APDRESS  ON  LABEL  BELOW.   INCLUDING  YOUR  ZIP  CODE 


s;  prmMiNursv  or  i><<rvrsTS 

I- <:    GOVIRV.MtNT  IFIMINC.  omcr 

*  AMiiNCioN   :  t .     -0  'in- 
official BISINESS 


I'OST.^f.F  ANn  1  LCS  I'AID 
r.S.  GOVERNMENT  VBINTINO  OFFICE 

375 

SPECIAL    FO^RTH-CL^fS  R.^IL- 
BOOK 


Name 


Suecc  addrcfi — 

Cirr  ana  State ~ — -   ^ff  Code 


UMI 


Vol 
3-15-79 

PAGES 
15641-15985 


52 


THURSDAY,  MARCH  15,  1979 


highlights 


CLEAN  WATER 

EPA  announces  the  availability  for  public  comment  of  water 
quality  criteria  for  27  of  the  65  pollutants  listed  as  toxic; 
comments  by  5-14-79  (Part  V  of  this  issue) 15926 

NATURAL  GAS 

DOE  promulgates  mie  on  curtailment  priorities  for  essential 
i^ricuttural  uses;  effective  3-9-79 15642 

SUPPLEMENTAL  SECURITY  INCOME 

HEW/SSA  promulgates  mle  on  replacement  of  excluded  r«- 
sources  which  are  lost,  damaged  or  stolen  from  ttie  aged. 
Wind,  and  dtoabled;  effective  3-15-79;  comments  by  5-14-79 
(2  documents) »~. 15661, 15663 

CRIME  CONTROL  STRATEGY 

Justice/LEAA  announces  a  solicitation  for  research  proposals 

on  incapacitation,  proposals  by  5-1-79 15803 

CRIMINAL  JUSTICE  GRANT 

Justice/LEAA  announces  a  competitive  research  grant  aimed 
at  improving  knowledge  regarding  investigative  information 
and  behavior,  proposals  by  5-30-79 15803 

AIRPORT  SECURITY 

DOT/FAA  proposes  to  amend  regulations  pertaining  to  sur- 
veys of  baggage  x-ray  inspection  cabinets  by  extending  the 
time  required  for  such  surveys  from  six  months  to  one  year, 
comments  by  5-14-79 - 15732 

MEDICARE  PROGRAM 

HEW/HCFA  issues  proposal  on  direct  apportionment  of  mal- 
practice costs;  comments  by  4-30-79 15744 

HEW/HCFA  proposes  to  revise  existing  regulations  for  setting 
Imits  on  reimbursable  costs  of  needed  health  sennces;  com- 
ments by  5-14-79 15745 

UNIFORM  TIRE  QUALITY  GRADING 

DOT/NHTSA  announces  effective  dates  for  application  ot 
regulations  to  radial  tires  vtti  discusses  comments  on  pre- 
vkxjsiy  announced  testing;  effective  4-1-80 —  15721 

2.4,5-T  AND  SILVEX  (PESTICIDES) 

EPA  announces  emergency  orders  suspending  registratiorw 
for  certain  uses  and  notices  of  Intent  to  cancel  those  suspend- 
ed uses;  effective  2-2S-79;  requests  for  hearing  by  4-16-79 

(Part  III  of  this  issue)  (7  documents) -  16874, 

15892. 15895, 15914, 16915 

SCIENTIRC  REVIEW  GROUPS 

HEW/NIH  invites  nominations  for  membership  In  groups  which 
provide  technical  and  scientific  merit  review  of  grant  appSca- 
tions  and  contract  proposals  (Part  II  of  this  Issue) 15666 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/ Friday).  This  is  a  voluntary  program.  (See  OFR  rrotice  41  FR  32914,  August  6,  1976.) 
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DOT/OPSO 
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USDA/REA 

CSA 
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CSA 
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LABOR 

LABOR 

HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
followmg  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator  Office 
of  the  Federal  Register,  National  Archives  and  Records  Service.  General  Services  Administration,  Washington,  D.C.  20408. 

*NOTE:  As  of  January  1. 1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  tlie  Office  of  Personnel  IManagement  (0PM) 
will  publish  on  the  Tuesday /Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Civil  Service  Commission.) 
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Subscription  orders  (GPO) 202-783-3238 

Subscription  problems  (GPO) 202-275-3054 

"Dial  -  a  -  Reg"  (recorded  sum- 
noary  of  hiighlighted  documents 
appearing  in  next  day's  issue). 

Washington.  D.C 202-523-5022 

Chicago.  Ill 312-663-0884 

Los  Angeles.  Calif 213-688-6694 

Scheduling     of     documents     for       202-523-3187 

publication. 
Photo  copies  of  documents  appear- 
ing in  the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weel^ly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents 

Index 

PUBLIC  LAWS: 

Public  Law  numbers  and  dates 


523-5240 

523-5237 
523-5215 
523-5227 
523-5235 


Finding  Aids . 


523-3419 
523-3517 
523-5227 


Slip  Law  orders  (GPO) 
U.S.  Statutes  at  Large. 
Index 


U.S.  Government  Manual 

Automation 

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 


HIGHLIGHTS— Continued 


AGENCY  FORMS 

0MB  reviews  current  forms  and  recordkeeping  requirements 
utilized  by  executive  departments  and  agencies  that  will  affect 
the  public 

FEDERAL  BRANCHES  AND  AGENCIES  OF 
FOREIGN  BANKS 

Treasury/Comptroilef  issues  proposed  policy  statement  on  the 
appficatility  of  National  Banking  Laws;  comments  by  5-14-79.. 

GREAT  LAKES  PILOTAGE  RATES 

DOT/CG  proposes  to  increase  basic  rates  by  ten  percent  in  all 
three  Pitotage  Districts;  comments  by  4-16-79  (Part  VI  of  this 
issue) 

HAZARDOUS  SUBSTANCES 

EPA  extends  period  for  public  comments  to  4-3-79 

SULFURIC  ACID  PLANTS 

EPA  proposes  to  review  standards  of  performance  for  new 
stationary  sources;  comn>ents  by  5-14-79 

EQUAL  EMPLOYMENT 

EEOC  amerxls  regulations  on  designation  of  certain  State  and 
local  fair  emptoyment  practices  agencies  so  that  they  may 
handle  emptoyrDent  discrimination  charges  wittiin  their  jurisdic- 
tions; effective  3-15-79 

HAZARDOUS  MATERIALS 

DOT/MTB  proposes  exemption  renewal  on  air  transportation 
of  limited  quantities  of  tow-level  radioactive  materials;  com- 
ments by  4-16-79 


15818 
15728 

15984 
15744 

15742 


15701 


15748 


MEETINGS— 

Administrative  Conference  of  the  United  States:  Committee 

on  Agency  Decisional  Processes.  4-3-79 

Committee  on  Grants,  Benefrts,  and  Contracts,  3-21-79.. 

Commerce/ Secy:  National  Laboratory  Accreditation  Criteria 

Committee  for  Freshly  Mixed  FieW  Concrete,  4-3  and 

4-4-79 

DOD/Navy:  Academic  Advisory  Board  to  the  Superintend- 
ent United  States  Naval  Academy,  a  Subcommittee  of 
the  Secretary  of  the  Navy's  Advisory  Board  on  Educa- 
tion and  Training,  4-9-79 

Secy:  DOD  Advisory  Group  on  Electron  Devices;  Woricing 

Group  A  (Mainly  Microwave  Devrces),  4-4-79 

DOE:  National  Petroleum  Council,  Task  Group  of  the  Cottj- 

mittee  on  Unconventional  Gas  Sources,  3-22-79 

DOT/FAA:  High  Altitude  Pollution  Program  Scientific  Adviso- 
ry Committee,  3-28  through  3-30-79 

NHTSA:  Calendar  of  Meetings  Open  to  the  PuWic.  March- 

1979  through  November  1980 

HEW/HDS:  Model  Adoption  Legislation  and  Procedures 

Advisory  Panel.  4-9  through  4-11-79 

HRA:  National  Advisory  Council  on  Health  Professions 

Education,  4-2  through  4-5-79 

National  Transportation  Policy  Study  Commisston:  Review  of 
Draft  Chapters,  Special  Reports,  and  Staff  Working  Pa- 
pers, 3-28  and  3-29-79 

NF/UH:    Special    Projects    Advisory    Panel,    4-5   through 

4-7-79 

State:  Shipping  Coordinating  Committee,  4-3-79 

Shipping  Coordinating  Committee,  5-2-79 

Shipping    Coordinating    Committee;    Subcommittee    on 
Safety  of  Life  at  Sea,  4-4-79 
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15753 
15753 


15755 

15757 
15757 
15757 
15822 
15822 
15774 
15773 

15814 

15803 
15822 
15821 

15821 
HI 


UMI 


HIGHUGHTS— Continued 


Shipping  Coordinating  Committee;  Subcommittee  on 
Safety  of  Life  at  Sea.  4-5-79 15821 

Study  Group  1  of  the  U.S.  Organization  for  the  Intemation- 
aJ  Telegraph  and  Telephorw  Consuttative  Committee. 
4-5-79 15820 

Study  Group  4  of  the  U.S.  Organization  for  the  Internation- 
al Telegraph  and  Telephone  Consuttative  Committee, 

4-6-79 15820 

USDA/FS:   Nezperce   National   Forest   Grazing   Advisory 

Board.  4-4-79 15753 

VA:  Career  Development  Committee.  4-4  through  4-6-79  ..  15827 

Station  Committee  on  Educational  Allowances.  4-10-79..  15827 

CHANGED  MEETINGS— 

Interior/BLM:  Winnemucca  District  Grazing  Advisory  Board. 
5-1-79 15791 


NRC:  Advisory  Committee  on  Reactor  Safeguards;  Subcom- 
mittee on  Evaluation  of  Licensee  Event  Reports.  3-22 
through  3-24-79 15807 

HEARINGS— 

CRC:  PMadefphia.  4-16-79 15755 

DOD/Navy:  Naval  Discharge  Review  System;  various  loca- 
tions, 4-79  through  8-79 15756 

SUNSHINE  ACT  MEETINGS _ _  15862 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II.  HEW/NIH  „. 15866 

Pan  III.  EPA 15874 

Part  IV.  DOT/CG _ 15923 

Part  V.  EPA _„ 15926 

Part  VI.  DOT/CG  .„ ^  15984 


reminders 


(The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal  Recisteh  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


CAB — Ecorxjmic  Regulation;  general  rules  for 
all  cargo  carriers 9590;  2-14-79 

CAB— Terms,  conditions  and  limitatiorw  of  cer- 
tificates to  engage  in  supplemental  air  trans- 
portation; prohitxted  advertstng.  dele- 
tion   9376;  2-13-79 

SEC— Forms  Prescribed  under  ttie  Securities 
Act  of  1933;  short  form  for  the  registration  of 
securities 8245;  2-9-79 

Treasury/Customs — Customs  bonds,  change 
of  policy  relating  to  foreign  landing  certifi- 
cates   59288;  12-19-78 


List  of  Public  Laws 


Note:  No  public  laws  have  l)een  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  law  numl>ers  and  inclusion  in 
today's  listing. 

[Last  Lasting  March  9.  19791 


AOMMSTRATIVE  CONFERENCE  OF 
UMTED  STATES 


Meetings 
Agency  Decisional  Processes 

Committee 16753 

Grants,    Benefits    and    Con- 

tnu;ts  C<Hnmlttee 15753 

AGRICULTURAL  MARKETING  SERVICE 

RulM 

Oranges  (navel)  grown  in  Ariz, 
and  Calif 15641 

Notices 

Warehouse  and  warehousemen 
licensed  and  bonded  under 
UJS.  Warehouse  Act;  list; 
avaUabUity 15753 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing 
Service;  Commodity  Credit 
Cori>oration;  Farmers  Home 
Administration;  Forest  Serv- 
ice. 

AIR  FORCE  DEPARTMENT 

NotiCM 

Active  military  service  and  dis- 
charge determinations;  civil- 
Ian  or  contractual  personnel...  15756 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU 

RulM 

Distilled  spirits;  disaster  or  dam- 
age losses;  claims 15697 

ANTTFRUST  DIVISION 


Competitive  impact  statements 
and  proposed  consent  ju(ig- 
ments;  United  States  versus 
listed  companies: 

Armco  Steel  Corp.  et  al 15793 

Brink's  Inc.  et  al 15798 

ARMY  DEPARTMENT 

See  Engineers  Corps. 

ARTS  AND  HUMANITIES.  NATIONAL 
FOUNDATION 

NotiCM 

Meetings: 
Special     Projects     Advisory 
Panel 15803 

CIVIL  AERONAUTICS  BOARD 


Organizations  and  functions: 
Pricing  and  Domestic  Aviation 
Bureau,  Director,  et  al.;  ap- 
plications for  substitute  ser- 
vices during  strikes;  authori- 
ty delegation ~   16659 


contents 


PropoMd  RwM 

Organization  and  functions: 
Pricing  and  Domestic  Aviation 
Bureavu  Director,  et  al.;  ap- 
plications for  substitute  ser- 
vices (hiring  strikes;  authori- 
ty delegation 16733 

NotiCM 

Hearings,  etc.: 
United  Air  Lines.  Inc 15756 

CIVIL  RIGHTS  COMMISSION 

NotiCM 

Police  practices,  administration 
of  justice,   etc.;   denial   of 
equal    protection    of    law; 
hearings: 
Philadelphia 15755 

COASTGUARD 

Rui«a 

Drawbridge  operations: 

Massachusetts 15702 

Safety  zones: 

Mount  Hope  Bay  and  Narra- 
gansett  Bay,  Rhode  Island; 
Buzzard's  Bay,  Cape  Cod  Ca- 
nal sind  Bay,  Massachusetts; 
and  Hampton  Harbor,  New 
Hampshire 15703 

Upper  Mississippi  River,  mile 
0  to  126 16702 

PropoMdRulM 

Great  Lakes  pilotage  rates;  in- 
crease     15984 

Llf  esavlng  equipment: 
Inflatable  personal  flotation 
devices;  advance  notice 15923 

COMMERCE  DEPARTMENT 

See  also  National  Oceanic  and 
Atmospheric  Administration. 

NotiCM 

Meetings: 
National  Laboratory  Accredi- 
tation  Criteria   Committee 
for    Freshly    Mixed    Field 
Concrete 15755 

COMMODITY  CREDIT  CORPORATION 

NOtlCM 

Meetings;  Sunshine  Act 15862 

COMMODITY  FUTURES  TRADING 
COMMISSION 

NotiCM 

Meetings;  Sunshine  Act 15862 

COMPTROLLER  OF  CURRENCY 

PropoMd  Rums 

Foreign  banks  at  Federal 
branches  and  agencies;  nation- 
al banking  law  applicability; 
policy  statements 15728 

Privacy  Act;  implementation 15734 


Privacy  Act;  system  of  records ..   15824 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 


Meetings;  Sunshine  Act  (3  docu- 
ments)    15862, 15863 

CUSTOMS  SERVICE 


Countervailing   duty   petitions 
and  preliminary  determina- 
tions: J 
Tomato  products  from  Euro- 
pean Community 15825 

Privacy  Act;  systems  of  records..   15825 

DEFENSE  DEPARTMENT 

See  also  Air  Force  Department;  , 
Engineers  Corps;  Navy  De-  I 
partment. 

NotiCM 

Meetings: 
Electron     Devices     Advisory 
Group 16757 

ECONOMIC  REGULATORY 
ADMINISTRATION 

RulM 

Natural  gas: 
Priority  for  essential  agricul- 
tural uses;  curtailment 16642 

ENERGY  DEPARTMENT 

See  also  Economic  Regulatory 
Administration;  Federal  Ener- 
gy Regulatory  Commission. 

NotiCM 

Meetings: 

International  Energy  Pro- 
gram; Volimtary  Agreement 
and  Plan  of  Action 16767 

National  Petroleum  Coimcil ...   15757 

ENGINEERS  CORPS 
NotiCM 

Environmental         statements; 
availability,  etc.: 
Long  Island  Sound.  N.Y.,  etc.; 
•       disi>osal  of  dredged  materi- 
als; meetings 15756 

ENVIRONMENTAL  PROTECTION  AGENCY 

RulM 

Air  quality  Implementation 
plans;  approval  and  promul- 
gation; various  States,  etc.: 

Louisiana 15704 

Massachusetts 15703 

Air  quality  implementation 
plans;  delayed  compliance 
orders: 

Iowa  (2  documents) 15712 

jCflpgft*  ........................~~~— — ••••   15708 


iv 


FfO€«Af  RfOISTEIL  VOL  44.  NO.  52— THUtSOAY,  MAtCH  15,  l»7» 


mOAL  REOISTBL  VOL  44,  Na  5»-THUt$0AY,  MARCH  15.  1»7» 


UMI 


Minnesota 15713 

Ohio 15710 

Washington  (4  documents) ....  15705- 

Propo»«J  RuiM  ^5'^®* 

Air  pollution:  standards  of  per- 
formance for  new  stationary 
sources: 

Sulfuric  acid  plants 15742 

Air  quality  control  regions:  cri- 
teria    and     control     tech- 
niques: 
Attainment    status    designa- 
tions     15743 

Air  quality  implementation 
plans:  approval  and  promul- 
gation: various  States,  etc.: 

Alabama 15741 

Massachusetts „ 15738 

Nevada 15735 

Air      quality      implementation 
plans:  preparation  adoption, 
and  submittal: 
Tall  stacks:  extension  of  time..   15735 
Water  pollution  control: 
Hazardous  substances:  deter- 
mination   of    reportable 
quantities;    extension    of 
time ^ 15744 

Noticos 

Pisticlde  registration,  cancella-' 
tion.  etc.: 
Coal  tar,  creosote,  and  coal  tar 

neutral  oils:  correction 15771 

Silvex  (3  documents) 15895. 

15914.  15915 

2.4.5-T  (3  documents)  15874. 

15892 

2.4.5-T  and  Silvex 15874 

Pesticide  use  and  production  by 
veterinarians;  policy  state- 
ment and  inquiry 15768 

Pesticides:      temporary      toler- 
ances: 
4-Amino-6-(l,l-dimethyl- 
ethyl)-3-(methylthio)-1.2.4- 

triazin-5(4//)-one 15770 

Ethanedial  dioxime 15770 

Water  pollution: 
Toxic  substances:  water  qual- 
ity criteria:  inquiry 15926 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Rules 

Procedural  regulations: 
Charges  deferred  to  appropri- 
ate State  and  local  agencies: 
designated  706  agencies 15701 

Proposed  Rules 

Procedural  regulations: 
Charges  deferred  to  appropri- 
ate State  and  local  agencies; 
designated  706  agencies 15733 

FARMERS  HOME  ADMINISTRATION 

Rules 

Appeals  procedure 15841 


CONTENTS 

FEDERAL  AVUTION  ADMINISTRATION 

Ruiss 

Air  traffic  operating  and  flight 
rules: 
Operations  review  program  ....   15654 
Aircraft  products  and  parts;  cer- 
tification: 
Parts  manufacturer  and  ex- 
port   airworthiness    appro- 
vals, etc 15648 

Airworthiness  directives: 
Consolidated    Aeronautics, 

Inc 

Control  zones 

IPR  altitudes 

Standard  instrument  approach 

procedures 

Transition  areas  (5  documents).. 


15650 
15652 
15656 

15659 

15651- 

15653 


15732 
15730. 
15731 


Proposed  Rul«s 

Airport  security: 
Airport  x-ray  inspection  cabi- 
nets: radiation  surveys 

Transition  areas  (3  documents).. 

Notices 
Meeting: 
High  Altitude  Pollution  Pro- 
gram    Scientific     Advisory 
Committee 15822 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notices 

Rulemaking  proceedings  filed, 
granted,  denied,  etc.;  petitions 
by  various  companies 15771 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notices 

Hearings,  etc: 

Arkansas  Louisiana  Gas  Co  ....   15758 

Association  of  Oil  Pipelines  et 
al _   15759 

Central  Vermont  Public  Serv- 
ice Corp 15760 

Colorado  Interstate  Gras  Co.  (2 
documents) 15760.  15761 

Distrigas  Corp.  et  al 15761 

Eastern  Shore  Natural  Gas 
Co 15762 

Mountain  Fuel  Supply  Co 15762 

Texas    Deepwater    Port    Au- 
thority      15763 

Transcontinental     Gas    Pipe 

Line  Corp.  (2  documents) 15766 

Natural  Gas  Policy  Act: 

Determination  process  report 

receipts  (3  documents) 15758, 

15759,  15762 

FEDERAL  HIGHWAY  ADMINISTRATION 
Rules 

Engineering   and   traffic   oper- 
ations: 
Bridges,  structures,  and   hy- 
draulics: bridge  replacement 
and  rehabilitation  program..   15665 


FEDERAL  HOME  LOAN  BANK  BOARD 

Rules 

Federal  Savings  and  Loan  Insur- 
ance Conwration: 
Liquidity  and  investment;  op- 
erations    15647 

FEDERAL  INSURANCE  ADMINISTRATION 

Rules 

Flood  elevation  determinations: 

Connecticut  (2  documents) 15666. 

15667 

Illinois ^ „ ............   15668 

Idaho 15668 

Iowa  (2  documents) 15669.  15670 

Kansas 15670 

Maryland  (2  documents)  15671.15675 
Massachusetts  (5  documents)..  15671- 

15674 

Michigan „..,    1 5675 

Minnesota 15676 

Missouri  (3  documents)    15677,  15678 
Nebraska  (3  documents)  15679,15680 

New  York 15681 

Oregon 15681 

Pennsylvania  (16  documents)..  15682- 

15691 

Rhode  Island 15692 

Texas  (2  documents) 15692.  15693 

Vermont 15694 

Washington  (2  documents) 15694. 

15695 

West  Virginia 15695 

Wisconsin  (3  documents) 15696, 

15697 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Notices 

Meetings;  Sunshine  Act 15863 

FEDERAL  TRADE  COMMISSION 
Rules 

Prohibited  trade  practices: 
Federal  Signal  Corp 15660 

Notices 

Meetings:  Sunshine  Act 15863 

FISH  AND  WILDLIFE  SERVICE 
Rule* 
Fishing: 
Cibola  National  WUdlife  Ref- 
uge. Calif,  et  al 15724 

Notices 

Endangered  and  threatened  spe- 
cies permits:  applications  (9 
documents) 15791-15793 

FOREST  SERVICE 

Notices 

Environmental  statements; 

availability,  etc.: 

Humbolt  National  Forest.  Jer- 
ritt  Canyon  gold  mine  and 
mill  project:  Nev 15753 

Ochoco  National  Forest,  tree 
seedling  management:  Oreg    15754 

Willamette  National  Forest, 
control  of  undesirable  spe- 
cies: Oreg 15754 


Meetings: 
Nezperce      National      Forest 
Grazing  Advisory  Board 15753 

GENERAL  SERVICES  ADMINISTRATION 

See  National  Archives  and  Rec- 
ords Service. 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  Health  Care  Financing  Ad- 
ministration; Health  Re- 
sources Administration; 
Health  Services  Administra- 
tion; Human  Development 
Services  Office:  National  In- 
stitutes of  Health;  Social  Se- 
curity Administration. 

HEALTH  CARE  RNANCIMG 
ADMINISTRATION 

Proposed  Rules 

Aged  and  disabled,  health  insur- 
ance for  (Medicare): 
Malpractice    cost    apportion- 
ment, direct 15744 

Reimbursable    cost    limita- 
tions     16'^45 

HEALTH  RESOURCES  ADMINISTRATION 

Notices 

Meetings: 
Advisory  committees:  April 15773 

HEALTH  SERVICES  ADMINISTRATION 

Notices 

Authority  delegations: 
Assistant        Secretary        for 
Health:  appointment  of  uni- 
form guards  as  special  po- 
licemen      15774 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Insurance  Ad- 
mlnistxation. 

Proposed  Rules 

Low-income  housing: 
Existing  housing;  program  ad- 
minislration;  transmittal  to 
OoHKress  15733 

Notices 

Authority  delegations: 
New     Community      Develop- 
ment   Corporation     Acting 
General  Manager;  order  of 
succession 15774 

HUMAN  DEVELOPMENT  SERVICES  OFFICE 

Notices 

Meetings: 
Model    Adoption    IjCgislation 
and     Procedures     Advisory 
Panel 15^74 

INDIAN  AFFAIRS  BUREAU 
y         Notices 

\/) Indian  tribes,  acknowledgment 
^^    of  existence;  petitions;  correc- 
tion     18775 

Indian  trit)es.  acknowledgment 
of  existence;  petitions 15774 


CONTENTS 

INTERIOR  DEPARTMENT 

See  Fish  and  Wildlife  Service: 
Indian  Affairs  Bureau:  Land 
Management  Bureau. 

INTERSTATE  COMMERCE  COMMISSION 

Notices 

Hearing  assignments 15859 

Motor  carriers: 
Permanent  authority  applica- 
tions      15828 

Transfer  proceedings 15860 

Petitions,  applications,  finance 
matters  (Including  temporary 
authorities),  railroad  aban- 
donments, alternate  route  de- 
viations, and  intrastate 
applications 15847 

Railroad  operation,  acquisition, 
construction,  etc.: 
Auto-Train  Corp 15860 

Railroad  services  abandonment: 
Pittsburgh,     Chartlers    & 
Youghiogheny  Railway  Co..    15861 

JUSTICE  DEPARTMENT 

See  Antitrust  Division:  Law  En- 
forcement Assistance  Admin- 
istration; Parole  Commission. 

LAND  MANAGEMENT  BUREAU 

Rules 

Public  land  orders: 
Utah 15720 

Notices 

Alaska  native  selections;  appli- 
cations, etc.: 

Manokotak  NaUves  Ltd 15777 

Togiak  Natives  Ltd 15780 

Applications,  etc.: 

New  Mexico  (6  documents) 15788- 

15790 

Wyoming - 15791 

Wyoming;  correction 15791 

Coal  leases: 
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Investigative  Information  and 
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Notices 
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Commonwealth  Edison  Co 15808 

Consumers  Power  Co 15808 
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ments)   15809.  15810 
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etal 15811 
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Public  Service  Electric  &  Gas 
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Meetings: 
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[3410-02-M] 

THI*  7— Agricultur* 

CHAPTER  IX— AORICUITURAI  MAR- 
KETING SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE- 
PARTMENT OF  AGRICULTURE 

[Navel  Orange  Reg.  457;  Navel  Orange  Reg. 
456.  Amdt.  11 

PART  907— NAVEL  ORANGES 
GROWN  IN  ARIZONA  AND  DESIG- 
NATED PART  OF  CALIFORNIA 

Limitation  of  Handling 

AGENCY:  Agricultural  Marketing 
Service.  USDA. 
ACTION:  Pinal  rule. 
SUMMARY:  This  action  establishes 
the  quantity  of  fresh  California-Arizo- 
na navel  oranges  that  may  be  shipped 
to  market  during  the  period  March  16- 
22,  1979.  and  increases  the  quantity  of 
such  oranges  that  may  be  so  shipped 
during  the  period  March  9-15.  1979. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  navel  or- 
anges for  the  periods  specified  due  to 
the  marketing  situation  confronting 
the  orange  industry. 
DATES:  The  regulation  becomes  ef- 
fective March  16,  1979.  and  the 
amendment  is  effective  for  the  period 
March  9-15.  1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Charles  R.  Brader.  (202)  447-6393. 
SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
907,  as  amended  (7  CFR  Part  907).  reg- 
ulating the  handling  of  navel  oranges 
groxTO  in  Arizona  and  designated  part 
of  Cahfomia.  effective  under  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937.  as  amended  (7  U.S.C.  601-674). 
and  upon  the  basis  of  the  recommen- 
dations and  information  submitted  by 
the  Navel  Orange  Administrative 
Committee,  established  imder  this 
marketing  order,  and  upon  other  in- 
formation, it  is  found  that  the  limita- 
tion of  handling  of  navel  oranges,  as 
hereafter  provided,  will  tend  to  effec- 
tuate the  declared  policy  of  the  act  by 


tending  to  establish  and  maintain  such 
orderly  marketing  conditions  for  such 
oranges  as  will  provide,  in  the  inter- 
ests of  producers  and  consimiers.  an 
orderly  flow  of  the  supply  thereof  to 
market  throughout  the  normal  mar- 
keting season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices, 
and  is  not  for  the  purpose  of  maintain- 
ing prices  to  farmers  above  the  level 
which  it  is  declared  to  be  the  policy  of 
Congress  to  establish  under  the  act. 
This  regulation  has  not  been  deter- 
mined significant  under  the  USDA  cri- 
teria for  implementing  Executive 
Order  12044. 

The  Committee  met  on  March  12 
and  13.  1979.  to  consider  supply  and 
market  conditions  and  other  factors 
affecting  the  need  for  regulation,  and 
recommended  quantities  of  navel  or- 
anges deemed  advisable  to  be  handled 
diu-lng  the  specified  weeks.  The  com- 
mittee reports  the  demand  for  navel 
oranges  remains  reasonably  firm. 

It  is  further  found  that  it  is  imprac- 
ticable and  contrary  to  the  public  in- 
terest to  give  preliminary  notice, 
engage  in  public  rulemaking,  and  post- 
pone the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg- 
ister (5  U.S.C.  553),  because  of  insuffi- 
cient time  between  the  date  when  in- 
formation became  available  upon 
which  this  regulation  and  amendment 
are  based  and  Itoe  effective  date  neces- 
sary to  effectuat*  the  declared  policy 
of  the  act.  Interested  persons  were 
given  an  opportunity  to  submit  infor- 
mation and  Ticws  on  the  regulation  at 
an  open  meeting,  and  the  amendment 
relieves  restrictions  on  the  handling  of 
navel  oranges.  It  is  necessary  to  effec- 
tuate the  declared  purposes  of  the  act 
to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers 
have  been  apprised  of  such  provisions 
and  the  effective  time. 

§  907.757    Navel  Orange  Regulation  457. 

Order,  (a)  The  quantities  of  navel  or- 
anges grown  in  Arizona  and  California 
which  may  be  handled  during  the 
period  March  16.  1979,  through  March 
22,  1979,  are  established  as  follows: 

(1)  District  1:  850,000  cartons; 

(2)  District  2:  150,000  cartons; 

(3)  District  3:  Unlimited. 

(b)  As  used  in  this  section,  "han- 
dled". 'District  1".  "District  2",  "Dis- 
trict 3",  and  "carton"  mean  the  same 
as  defined  in  the  marketing  order. 


2.  Paragraph  (aHl)  and  (a)(2)  in 
§907.756  Navel  Orange  Regulation  456 
(44  F.R.  12606),  is  hereby  amended  to 
read: 

(1)  District  1:  978.000  cartons 

(2)  District  2:  172.000  cartons 

(Sees.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 


Dated:  March  14, 1979 


Director.  Fruit  and  Vegetable  Di- 
vision. Agricultural  Marketing 
Service. 
(PR  Doc.  7»-«114  Piled  3-14-79: 11:37  am) 


(3410-07-M] 

Titio  7— Agriculturo 

CHAPTER  XVIII— FARMERS  HOME 
ADMINISTRATION.  DEPARTMENT 
OF  AGRICULTURE 

SUKHAPTEt  H-PtOOtAM  UGULATIONS 
PART  1900-GENERAL 

Subpart  B— Farmors  Homo 
Administration  Appool  Procedure 

Miscellaneous  Amoiduents 

AGENCY:  Farmers  Boom  Adminlstra 
Uon,USDA, 

ACTION:  Pinal  rule. 

SUMMARY:  The  Farmers  Home  Ad- 
ministration (FmHA)  amends  its 
appeal  regulations  goTeming  its  in- 
sured program.  The  intended  effect  of 
this  action  is  to  clarify  and  simplify 
existing  regulations.  This  action  re 
suits  from  a  review  of  the  regulation. 

EFFECTIVE  DATE:  March  15,  1979. 
FOR      FURTHER      INFORMATION 
CONTACT: 

James  E.  Lee  (202)-447-6257. 
SUPPLEMENTARY  INFORMATION: 
Various  sections  of  Subpart  B  of  Part 
1900  of  Chapter  XVIII.  Title  7,  Code 
of  Federal  Regulations  are  amended  to 
rescind  the  District  EMrectors"  authori- 
ty to  uphold,  modify  or  reverse 
County  Committee  decisions  at  the 
conclusion  of  the  first  {4>peal  action 
and  to  establish  the  State  Director  or 
Acting  State  Director  the  hearing  offi- 
cer In  these  cases.  The  change  also 
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clarifies  that  appeals  involving  FmHA 
guaranteed  programs  are  not  proc- 
essed by  the  provisions  of  FmHA  In- 
struction 1900-B. 

It  is  the  policy  of  this  Department 
that  rules  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts 
shall  be  published  for  comment  not- 
withstanding the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
This  amendment,  however,  is  being 
published  as  a  final  rule.  Publication 
for  comment  is  unnecessary  because 
the  change  Involving  Guaranteed 
loans  Ls  editiorial  In  nature,  being 
made  to  clarify  the  existing  regula- 
tions and  the  change  involving  the 
District  Director's  review  is  a  matter 
concerning  Agency  management.  This 
detennination  was  made  by  James  E. 
Lee.  Assistant  Administrator.  Farmer 
Programs.  Farmers  Home  Administra- 
tion. U.S.  Department  of  Agriculture. 
Room  5019.  Washington.  D.C.  20250. 

7  CFR  Chapter  XVIII  is  amended  as 
follows: 

1.  Section  1900.51  is  revised  as  fol- 
lows: 

$  I900..''il     Purpose. 

This  subpart  provides  a  uniform  pro- 
cedure whereby  a  person  may  appeal 
any  Farmers  Home  Administration 
(FmHA)  program  administrative 
action  directly  affecting  such  person. 
This  procedure  does  not  apply  to 
Guaranteed  loans.  Freedom  of  Infor- 
mation Act.  or  Privacy  Act  appeals 
and  is  not  intended  to  affect  the  Sus- 
pension and  Debarment  procedure 
found  at  Subpart  E  of  Part  1924  of 
this  Chapter.  This  procedure  takes 
precedence  over  all  other  FmHA  ap- 
peaLs  procedures  affecting  applicants, 
borrowers  or  grantees,  including  that 
found  at  §  1955.15<d)(3)  of  this  chap- 
ter. This  procedure  is  applicable  to  ad- 
ministrative decisions  made  after  No- 
vember 13.  1978. 

2.  In  §  1900.52.  (d)(1)  through  (5)  are 
revised  as  follows: 

flSOO-.'-.Z     Dennitions. 


(d)  Hearing  Officer.  •  •  • 

(1)  In  the  case  of  an  appeal  of  an  ini- 
tial decision  by  a  County  Supervisor, 
the  District  Director  having  jurisdic- 
tion over  that  County  Office.  If  that 
District  Director  had  a  significant  role 
in  the  initial  determiiiation.  the  Dis- 
trict Director  from  a  nearby  geograph- 
ical district  office  will  be  designated  by 
the  State  Director.  For  purposes  of 
this  subpart,  the  decision  to  accelerate 
an  account  will  be  deemed  to  have 
been  made  by  the  County  Supervisor 
initiating  such  action. 

(2)  In  the  case  of  appeal  of  an  initial 
decision  by  the  County  Committee, 
the  State  Director  or  Acting  State  Di- 
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rector.  However,  the  District  Director 
will  conduct  the  hearing  in  behalf  of 
the  State  Director  and  forward  all  ma- 
terial related  to  the  hearing  along 
with  a  recommendation  to  the  State 
Director  for  final  determination.  If 
the  District  Director  having  Jurisdic- 
tion over  the  County  Office  had  a  sig 
nificant  role  in  the  initial  determina- 
tion, the  District  Director  from  a 
nearby  geographical  District  Office 
will  be  designated  by  the  State  Direc- 
tor to  conduct  the  hearing  in  behalf  of 
the  State  Director  as  described  above. 

(3)  In  the  case  of  an  appeal  of  an  ini- 
tial decision  by  a  District  Director,  the 
State  Director,  who  may  designate  a 
program  chief  or  other  State  Office 
official  to  be  the  hearing  officer. 

(4)  In  the  case  of  an  appeal  of  an  ini- 
tial decision  by  a  State  Director,  the 
appropriate  Program  Assistant  Admin- 
istrator or  designee. 

(5)  In  the  case  of  an  appeal  of  an  ini- 
tial decision  by  an  Assistant  Adminis- 
trator, the  appropriate  Deputy  Admln- 
i.strator. 


3.  Paragraph  (dK7KI)  of  5  1900.53  is 
revised  as  follows: 

S  I900..'>3    Appeal   from  an   initial   FmHA 
dei'ision. 


(d)*  •  •  j 

(7).  .  .  I 

(i)  If  the  Initial  decision  is  reversed, 
will  inform  the  appellant  and  original 
decision-making  official  by  letter  of 
the  decision,  the  reason  for  It.  and 
what  action  will  be  taken.  Only  the 
State  Director  or  Acting  State  Direc- 
tor will  execute  the  letter  on  County 
Committee  decision  reversals. 


This  regulation  has  not  been  deter- 
mined significant  under  the  USDA  cri- 
teria implementing  Executive  Order 
12044.  A  copy  of  the  Impact  State- 
ment prepared  by  FmHA  is  available 
at  the  Office  of  the  Chief.  Directives 
Management  Branch.  Farmers  Home 
Administration.  U.S.  Department  of 
Agriculture.  Room  6346,  Washington. 
D.C.  20250. 

This  document  has  been  revised  in 
accordance  with  FmHA  Instruction 
1901-G.  "Environmental  Impact  State- 
ment". It  is  the  determination  of 
FmHA  that  the  proposed  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment  and  In  ac- 
cordance with  the  National  Environ- 
mental Policy  Act  of  1969.  Pub.  L.  91- 
190  an  E^nvlronmental  Impact  State- 
ment is  not  required. 

(7   U.S.C.    1989:  42  VS.C.    1480;   42   U.S.C. 
2942:  5  U.S.C.  301;  Sec  10  P.L.  93-357,  88 


Stat.  392:  delegation  of  authority  by  the 
Secretary  of  Agriculture.  7  CFR  2.23;  dele- 
Kation  of  authority  by  the  Assistant  Secre- 
tary for  Rural  Development.  7  CFR  2.70: 
delegations  of  authority  by  Director.  OEO. 
29  FR  14764.  33  FR  9850.) 

Dated:  March  9.  1979. 

Gordon  Cavanauch. 
Administrator, 
Fanners  Home  Administration. 
(FR  Doc.  79-7964  Filed  3-14-79:  8:45  am) 
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Title  10 — Enerfy 

CHAPTER  II— DEPARTMENT  OF 
ENERGY 

SUBCHAFTH  6— MATUKAl  GAS  (ECOMOMIC 
REGULATORY  ADMINISTRATION) 

[Docket  No.  ERA-R  78-22J 

PART  580— CURTAILMENT  PRIORITIES 
FOR  ESSENTIAL  AGRICULTURAL 
USES 

Curtailment    Priorities    for    Essential 
Agriculturol  Uses 

AGENCY:  Economic  Regulatory  Ad- 
ministration, Department  of  Energy. 

ACTION:  Final  Rule. 

SUMMARY:  The  Economic  Regula- 
tory Administration  of  the  Depart- 
ment of  Energy  hereby  adopts  a  new- 
rule  governing  curtailment  priorities 
for  es.sential  agricultural  uses  as  re- 
quired by  Section  401  of  the  Natural 
Gas  Policy  Act  of  1978.  The  rule  pro- 
vides that  no  curtailment  plan  for  an 
interstate  pipeline  may  provide  for  the 
curtailment  of  doliveries  of  natural  gas 
for  any  essential  agricultural  use. 
unless: 

( 1 )  Such  curtailment  does  not  reduce 
deliveries  below  the  essential  use  re- 
quirements certified  by  the  Secretary 
of  Agriculture. 

(2)  Such  curtailment  is  necessarj*  to 
meet  the  needs  of  higher  priority 
users  or, 

(3)  The  Federal  Energy  Regulatory 
Commission  has  determined,  in  consul- 
tation with  the  Secretary  of  Agricul- 
ture, that  use  of  another  fuel  is  eco- 
nomically practicable  and  that  the 
other  fuel  is  reasonably  available. 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Webb  (Office  of  Public 
Information)  Economic  Regulatory 
Administration,  2000  M  Street,  NW.. 
Room  B-110.  Washington,  D.C. 
20461.(202)634-2170. 

Albert  F.  Bass  (Division  of  Natural 


Gas  Regulations),  Economic  Regula- 
tory Administration.  2000  M  Street, 
NW.,  Room  3308,  Washington,  D.C. 
20461.  (202)  632-4721. 

James  K.  White  (Office  of  General 
Counsel).  Department  of  Energy. 
12th  and  Pennsylvania  Avenue.  NW., 
Room  7134.  Washington.  D.C.  20461. 
(202)  633-8814. 

SUPPLEMia«TARY  INFORMATION: 

I.  Backgroun'l 

II.  Pinal  Rule. 

III.  Description  of  Comments  and  Actions 
Taken  in  Response. 

A.  Alternate  Fuel  E  -elusion  for  Certain 
High  Priority  Users. 

B.  Ranking  of  Priorities. 

C.  Storage  Iijections. 

D.  Definitions. 

E.  Misc^laneoiis  Issues. 

I.  Background 

Section  401(a)  of  the  Natural  Gas 
Policy  Act  of  1978  (Pub.  L.  95-621) 
(NGPA).  which  became  law  on  Novem- 
ber 9.  1978,  directs  the  Secretary  of 
Energy  to  prescribe  and  make  effec- 
tive within  120  days  after  enactment 
(that  is.  by  March  9.  1979)  a  rule  to 
protect  essential  agricultural  uses 
from  curtailment  of  natural  gas  deliv- 
eries by  interstate  pipelines.  Current- 
ly, curtailment  priorities  for  Individual 
pipelines  are  established  in  curtail- 
ment plans  which  are  part  of  each 
pipeline's  tariff  approved  by  the  Fed- 
eral E:nergy  Regulatory  Commission 
(PERC).  These  plans  differ  In  their 
details  from  pipeline  to  pipeline.  How- 
ever. In  general  they  follow  the  type  of 
end-use  plan  set  forth  by  the  Federal 
Power  Commission  In  Order  No.  467-B 
(18  CTR  2.78)  which  is  a  statement  of 
policy  establishing  nine  general  cur- 
tailment categories  and  their  relative 
priority. 

The  NGPA  requires  that  this  rule 
provide  that  interstate  pipeline  com- 
panies may  curtail  natural  gas  for  es- 
sential agricultural  uses  only  In  the 
event  that  such  gas  is  needed  to  pro- 
tect high  priority  users  as  defined  by 
the  NGPA  or  If  it  is  determined  that 
an  alternate  fuel  is  economically  prac- 
tical and  reasonably  available  for  that 
use.  The  Implementation  of  the 
NGPA's  requirements  Involves  action 
not  only  by  the  Secretary  of  Ehiergy 
but  also  by  the  Secretary  of  Agricul- 
ture and  the  FERC.  Section  401(c)  dir- 
ects the  Secretary  of  Agriculture  to 
certify  to  the  Secretary  of  Energy  and 
the  FERC  the  natural  gas  require- 
ments for  essential  agricultural  uses. 
The  FERC  will,  pursuant  to  Section 
401(b).  determine  whether  or  not  It  Is 
"economically  practicable"  to  use  an- 
other fuel  for  an  essential  agricultural 
use  and  whether  such  alternative  fuels 
are  "reasonably  available."  The  PERC 
is  also  charged  under  Section  403(b) 
with  general  responsibility  to  Imple- 
ment the  provisions  of  the  Secretary's 
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rule,  through  its  authority  under  Sec- 
tion 402(aKlXE)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91)  (DOE  Act)  to  establish,  review  and 
enforce  curtailments  under  the  Natu- 
ral Gas  Act.  Both  the  Department  of 
Agriculture  and  the  FERC  have  Issued 
their  rules  under  the  NGPA. 

A  proposed  rule  on  essential  agricul- 
tural uses  of  natural  gas  was  published 
by  ERA  on  November  22.  1978  (43  FR 
54660).  Since  the  NGPA  pro\ides  ex- 
plicitly tiuit  this  rule  is  to  be  Issued 
pursuant  to  DOE'S  authority  under 
the  DOE  Act  to  establish  and  review 
priorities  for  curtailments  under  the 
Natural  Gas  Act,  rather  than  any  new- 
authority  given  by  the  NGPA.  the  pro- 
posed rule  was  referred  to  the  FERC 
under  the  procedures  established  by 
section^  404  of  the  DOE  Act.  The 
FERC  subsequently  asserted  jurisdic- 
tion over  the  rule.  Since  both  w-e  and 
the  FERC  were  required  to  hold  hear- 
ings on  this  same  rule.  Joint  hearings 
were  held  on  January  10th  and  11th  In 
Washington.  D.C.  to  both  lessen  the 
burden  on  the  public  and  expedite  pas- 
sage of  the  rule. 

In  addition  to  consideration  of  the 
curtailment  priority  of  essential  agri- 
cultural uses,  we  have  begun  an  over- 
all review  of  the  existing  priority 
system  pursuant  to  the  Secretary's  au- 
thority to  "review  and  establish  oir- 
tallment  priorities"  under  Sections 
310(b)  and  402(aMl)(E)  of  the  DOE 
Act,  and  we  expect  to  complete  our 
analyses  by  the  end  of  the  year.  How- 
ever, because  of  the  statutory  dead- 
line, the  essential  agricultural  use  rule 
must  be  issued  now.  We  will  issue  a 
rule  concerning  essential  industrial 
process  and  feedstock  use  as  required 
by  Section  402  of  the  NGPA  (which 
does  not  contain  a  statutory  deadline) 
after  we  have  had  the  benefit  of  the 
economic,  regulatory  and  envirormien- 
tal  analyses  t>eing  conducted.  We  will 
also  then  determine  whether,  and  to 
what  extent,  other  changes  to  the  nat- 
ural gas  curtailment  system  should  be 
made. 

* 

II.  Final  Rule 

We  are  prescribing  this  final  rule 
after  consideration  of  all  written  and 
oral  comments,  the  principal  ones  of 
which  are  discussed  below,  and  consul- 
tation with  the  PE:rC  pursuant  to  the 
procedures  of  Section  404  of  the  DOE 
Act. 

This  is  a  general  rule,  binding  on  all 
interstate  pipeline  companies.  The 
rule  provides  that,  "to  the  maximum 
extent  practicable,  no  curtailment 
plan  of  an  Interstate  pipeline  may  pro- 
vide for  curtailment  of  natural  gas  for 
any  essential  agricultural  use."  unless 
at  least  one  of  three  conditions  exists. 
The  circumstances  permitting  curtail- 
ment of  essential  agricultural  uses  are 
as  follows:  (1)  "Curtailment  does  not 
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reduce  the  quantity  of  natural  gas  de- 
livered for  such  use  below  the  use  re- 
quirement certified  by  the  Secretary 
of  Agriculture;"  (2)  "such  curtailment 
is  necessary  to  meet  the  requirements 
of  high-priority  users;"  or  (3)  "the 
Federal  Energy  Regulatory  Commis- 
sion. In  consultation  with  the  Secre- 
tary of  Agriculture,  determines"  that  a 
fuel  (other  than  natural  gas)  "is  eco- 
nomically practical"  and  "reasonably 
available"  for  that  use. 

The  rule  defines  "essential  agricul- 
tural use"  as  that  use  of  natural  gas 
which  the  Secretary  of  Agriculture  de- 
termines is  necessary  for  full  food  and 
.  fiber  productioru  "High  priority  user" 
Is  also  defined,  and  includes  persons 
who  use  natural  gas  in  residences, 
small  commercial  establishments, 
schools,  and  hospitals  and  similar  In- 
stitutions. In  keeping  with  the  policy 
illuminated  in  the  Joint  Explanatory 
Statement  of  the  Committee  on  con- 
ference on  the  NGPA.  the  definition 
of  "residence"  in  the  highest  priority 
category,  which  is  defined  In  FPC 
Order  467-B  only  as  single  family  and 
small  multi-family  units,  has  been  ex- 
panded to  Include  apartment  buildings 
and  other  multi-unit  buildings  used 
predominately  for  residential  pur- 
poses. 

The  NGPA  leaves  to  the  discretion 
of  the  Secretary  the  determination  of 
high  priority  uses  other  than  those 
enimierated  in  the  NGPA.  provided 
they  are  uses  the  curtailment  of  which 
would  endanger  life,  health,  or  main- 
tenance of  physical  property.  We  are 
using  this  discretion  to  include  in  the 
definition  of  high  priority  users  those 
users  who  use  natural  gas  for  mini- 
mum plant  protection  at  times  when 
operations  are  shut  down,  correctional 
and  sanitation  facilities,  and  police 
and  fire  protection.  In  the  implemen- 
tation of  this  proposed  rule,  the  FERC 
will  continue  to  exercise  Its  authority 
on  a  case-by-case  basis  pursuant  to  18 
CFR  2.78(a)(4)  to  provide  for  gas  deliv- 
eries for  other  essential  uses  in  an 
emergency,  the  curtailment  of  which 
deliveries  would  endanger  life,  health, 
or  maintenance  of  physical  property. 
Section  580.03(b)  expressly  provides 
that  where  an  essential  agricultural 
use  as  defined  by  this  rule  also  quali- 
fies as  a  high  priority  user  under  this 
rule,  it  shall  be  considered  a  high  pri- 
ority rather  than  an  essential  agricul- 
tural use. 

As  discussed  below,  nimierous  com- 
ments in  response  to  the  proposed  rule 
pointed  out  that  our  rule  was  deficient 
in  that  It  did  not  refer  to  the  curtail- 
ment priority  for  the  Injection  of  stor- 
age volumes.  Because  of  the  impor- 
tance of  filling  gas  storage  fields  prior 
to  the  beginning  of  the  period  of  high- 
est demand  (Le..  the  gas  heating 
season),  we  did  not  intend  the  propos- 
al to  Impede  the  prudent  storage  of 
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natural  gas.  To  clarify  our  intention, 
we  have  added  §  580.03(d)  to  the  final 
rule  which  explicitly  permits  storage 
injections  by  interstate  pipelines  and 
deliveries  to  their  customers  for  stor- 
age injection,  unless  it  is  demonstrated 
to  the  FERC  that  these  injections  or 
deliveries  are  not  reasonable  necessary 
to  meet  the  requirements  of  high  pri- 
ority users  or  e.ssential  agricultural 
uses. 

This  rule  does  not  mandate  any  spe- 
cific order  of  priority  among  the  high 
priority  users  defined  in  the  Act  (as 
further  defined  by  the  Secretary)  or 
among  other  uses.  Instead,  it  contem- 
plates as  the  conference  committee  did 
that  the  relative  order  of  priorities  in 
current  curtailment  plans  shall  remain 
in  efftct  except  to  the  extent  they  are 
lncon.si.stent  with  the  rule.  Section 
580.03(c)  has  been  added  to  the  rule  to 
clarify  this  intent. 

In  general,  therefore,  those  users  de- 
fined as  high  priority  users  should  be 
moved  ahead  of  essential  agricultural 
users  in  an  interstate  pipeline  compa- 
ny's currently  effective  curtailment 
plan  (to  the  extent  they  are  not  al- 
ready there),  and  those  not  within  the 
definitions  of  high  priority  users  or  es- 
sential agricultural  uses  will  be  placed 
below  the  latter.  Otherwise,  the  rela- 
tive order  of  ranking  among  the  high 
priority  users  and  among  the  non-high 
priority  users  should  remain  as  they 
are  in  the  firm's  present  curtailment 
plan.  With  regard  to  storage  Injec- 
tions. §  580.03(c)  and  (d)  together 
permit  a  curtailment  plan  which  cur- 
rently lists  storage  Injections  to  con- 
tinue to  rank  such  use  In  the  same  rel- 
ative position,  unless  it  Is  demonstrat- 
ed to  the  FERC  that  the  injection  is 
not  reasonably  neces.sary  to  serve  high 
priority  users  or  essential  agricultural 
uses. 

An  illustration  of  the  meaning  of 
Section  580.03(c)  is  provided  t)elow. 
Mindful  of  the  comments  received 
about  the  confu.sion  raised  by  a  similar 
example  In  the  preamble  to  our  pro- 
posed rule,  we  emphasize  that  this  ex- 
ample is  just  that— an  example. 

EXAMPLE  OF  A  PRESENTLY  zrvfXniVt  PLAM 

Priority  1:  Rosidoniial  and  small  commer- 
cial ( including  hospital)  rrquirements  of  less 
than  SO  Mcf  per  peak  day. 

Priority  2:  Commcrrial  (including  hospi- 
tal) requirements  of  more  than  50  Mcf  per 
peak  day.  indu.strial  requirements  for  plant 
protection,  feedstock,  and  process  needs  and 
other  industrial  requirements  of  up  to  300 
Mcf  per  day;  and  .storage  injection  require- 
ments. 

Priority  3:  School  requirements. 

Pnorilu  4:  Industrial  requirements  In 
excess  of  300  Mcf  per  p«>ak  day  for  other 
than  plant  protection,  feedstock,  and  proc- 
ess use  or  for  Ixjller  fuel  uses. 

To  conform  thl.s  hypothetical  cur- 
tailment plan  with  the  rule,  those 
users  falling  within  the  rules  defini- 
tion of  high  priority  users  should  be 
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reordered  in  the  same  relative  ranking 
as  in  the  existing  plan.  In  the  illustra- 
tion, this  would  result  In  Priority  I  re- 
maining the  same  and  the  addition  of 
new  priority  categories  two  and  three. 
A  new  Priority  4  for  essential  agricul- 
ture uses  (certified  by  the  Secretary  of 
Agriculture)  would  be  created  to 
follow  Priority  3.  Those  commercial 
requirements  In  Priority  2  of  the  pros 
ent  plan  which  cannot  be  properly  re- 
defined as  high  priority  under  the  rule 
would  be  moved  out  of  Priority  2  to  a 
new  Priority  5  In  the  hypothetical 
plan,  along  with  feedstock  and  process 
needs  and  other  industrial  require 
ments  of  up  to  300  Mcf  per  day.  Prior- 
ity 4  In  the  present  plan  would  be  re- 
numbered Priority  6.  The  restructured 
curtailment  plan  would  be  a.s  follows: 

KXAMnX  OF  REVISED  PLAN 

Priority  1:  Residential  and  small  commer 
cial  (including  hospital)  requlremenU  of  le.ss 
than  50  Mcf  per  peak  day. 

Priority  2:  Residential  and  hospital  re- 
quirements of  more  than  50  Mcf  per  peak 
day.  requirements  for  plant  protection,  and 
storage  Injection  requirements  (unless  it  can 
be  demonstrated  to  the  FERC  that  the  in- 
jection is  not  reasonably  necessary  to  serve 
high  priority  users  or  essential  agricultural 
uses). 

Priority  3:  School  requirements. 

Priority  4:  Essj'ntlal  agricultural  usis. 

Priority  S:  Industrial  requirements  for 
feedstock  and  process  needs  and  other  In- 
dustrial requirements  of  up  to  300  Mcf  per 
day.  and  non-high  priority  commercial  re 
quirements. 

Priority  6:  Industrial  requirements  in 
exce.ss  of  300  Mcf  per  peak  day  for  other 
than  plant  protection,  feedstock,  and  proc- 
ess use  or  for  boiler  fuel  uses. 

As  can  be  seen  from  the  example,  it 
is  possible  for  non-agricultural  uses 
that  previously  had  the  same  priority 
level  to  have  different  rankings  under 
this  rule.  For  example,  plant  protec- 
tion and  feedstock  ubos  previously  had 
the  same  priority  tn  the  example,  but 
under  this  rule  they  have  significantly 
different  priorities.  It  Is  even  possible 
for  the  relative  priorities  of  non-agri- 
cultural uses  to  be  reversed,  such  as  in 
the  example  where  school  require- 
ments now  qualify  as  high  priority 
uses,  while  industrial  feedstock  uses 
have  dropped  to  a  lower  priority  level. 
Such  shifts  may  toe  unavoidable  in 
order  to  implement  the  NGPA  and  to 
keep  changes  in  present  curtailnn-nt 
plans  to  a  minlmiun.  which  is  the  ex- 
pressed intent  of  Congress. 

Because  the  order  of  priorities  in  re- 
structured curtailment  plans  will 
depend  on  the  relative  order  In  cur- 
rently established  plans,  there  could 
be  many  variations.  The  FERC  has 
the  responsibility  for  implementing 
our  rule  and  monitoring  the  restruc- 
turing of  the  interstate  pipeline  com- 
panys'  curtailment  plans.  Nothing  in 
this  rule  imposes  any  particular  imple- 
mentation scheme  on  the  FERC.  as 


long  as  its  procedures  protect  high-pri- 
ority users  and  essential  agricultural 
uses. 

Section  580.04  of  the  rule  has  been 
reserved  for  administrative  procedures 
which  are  required  by  the  NGPA.  Be- 
cause procedures  were  not  i.s.sued  as 
part  of  the  proposed  rule,  we  are  pub- 
lishing them  in  proposed  form  in  the 
near  future.  After  an  appropriate  com- 
ment period,  a  final  procedural  rule 
will  be  Issued  and  Incorporated  into 
this  rule. 

III.  Descriptiow  or  Comments  and 
Actions  Taken  in  Response 

Over  115  written  and  oral  com- 
menters  were  received  In  response  to 
our  proposed  rulemaking.  While  the 
number  of  comments  makes  It  Imprac- 
tical to  address  each  one  Individually 
and  requires  us  to  summarize  the  dif- 
ferent positions  taken  on  specific 
issues,  each  comment  was  considered 
In  the  drafting  of  the  final  rule.  The 
major  issues  raised  are  discus.sed 
below. 

A.  ALTERNATE  TOEL  EXCLUSION  FOR 
CERTAIN  HIGH-PRIORITY  USERS 

The  proposed  rule  contained  an  al- 
ternate fuel  test  for  schools,  hospitals 
and  multi-unit  residential  buildings, 
which  are  high-priority  users.  Becaus*' 
the  NGPA  had  not  explicitly  included 
this  exclusion,  we  asked  for  comments. 
A  few  responses  supported  the  exclu- 
sion as  being  In  the  Interests  of  conser- 
vation and  In  keeping  with  past  prac 
tlces.  However,  the  majority  of  the 
conunenters.  including  two  Members 
of  the  Senate,  stated  that  the  Con 
gress  would  have  specifically  estab- 
lished such  a  test,  as  they  had  for  es 
sential  agricultural  uses,  if  they  had  so 
int^'nded. 

Some  of  those  opposing  the  exclu- 
sion staled  that  it  would  both  unfairly 
penalize  those  who  had  already  In- 
stalled alternate  fuel  capability  and 
contribute  to  Increased  apartment 
rental  and  hospital  costs.  Most  ex 
pressed  the  opinion  that  a  blanket  ex- 
clusion would  be  administratively  dif- 
ficult to  manage  and  suggested  that  if 
any  exclusion  were  retained,  a  volu- 
metric cut-off  of  between  50  mcf  and 
300  mcf  per  day  be  established.  After 
considering  all  the  comments  on  this 
issue,  we  conclude  that  in  the  ab.srncc 
of  more  explicit  statutory  support  for 
an  alternate  fuel  test  for  high  priority 
u-sers.  it  should  be  eliminated  from  the 
final  rule. 

B.  RANKING  OF  PRIORITIES 

The  preamble  to  the  proposid  rule 
expressed  our  Intention  not  to  change 
relative  priority  levels  at  this  time 
except  as  necessary  to  Implemi-n'  the 
requirements  of  Section  401  uf  the 
NGPA.  However.  It  Is  apparent  fiom 
the  comments  received  that  our  pre- 


amble was  not  clear  in  this  regard. 
Several  commenters  suggested  that 
the  example  of  priorities  given  in  the 
preamble  into  the  proposal  should  be 
adopted  by  ERA  and  new  tariff  filings 
required,  essentially  limiting  the  way 
the  FERC  could  implement  the  rule. 

As  noted  above,  we  are  currently 
conducting  a  general  review  of  curtail- 
ment priorities.  However,  the  issues  in- 
volved in  such  a  review  are  far  too 
complex  to  be  dealt  with  adequately  in 
the  time  allowed  by  Section  401  for 
completion  of  a  rule  dealing  with  es- 
sential agricultural  use  priorities. 
Therefore,  for  the  time  being,  the  spe- 
cific relative  order  of  priorities  reflect- 
ed in  effective  curtailment  plans  filed 
with  the  FERC  shall  govern,  to  the 
extent  they  do  not  conflict  with  pro- 
tection of  essential  agricultural  uses. 
(Sec  §  580.03(c)  of  the  rule.) 

C.   STORAGE  INJECTIONS 

As  the  FERC  and  other  commenters 
pointed  out,  oiu-  proposed  rule  did  not 
address  explicitly  the  manner  in  which 
storage  injections  should  be  treated  in 
interstate  pipeline  curtailment  plans. 
The  problem  is  further  complicated 
because  the  NGPA  is  silent  on  this 
issue.  During  the  consultation  process, 
the  FERC  recommended  that  gas  in- 
jected into  storage  be  given  the  same 
treatment  under  this  rule  as  it  is  given 
in  interstate  pipelines'  currently  effec- 
tive curtailment  plans,  to  the  extent 
practicable. 

Several  distribution  companies 
argued  that  since  storage  is  not  an  end 
use  but  an  interim  delivery  for  an  end 
use.  the  rule  should  require  that  the 
allocations  given  distributors  for  stor- 
age be  in  proportion  to  the  actual  de- 
liveries made  during  the  storage  with- 
drawal season  (winter)  to  a  distribu- 
tor's customers,  an  approach  referred 
to  as  "storage  sprinkling".  Pipeline 
companies  and  others  using  "block 
storage"  oppo-sed  any  imposition  of 
"storage  sprinkling"  where  it  Is  not 
currently  included  in  existing  curtail- 
ment plans. 

The  proper  priority  treatment  of 
storage  Injection  volumes  Is  an  Issue  in 
our  long  term  review  of  natural  gas 
curtailment  priorities.  We  do  not 
intend  at  this  time  to  make  a  final  de- 
termination on  the  treatment  of  such 
gas.  Yet.  because  of  the  importance  of 
filling  storage  during  the  summer  and 
protecting  gas  service  to  high-priority 
users  and  essential  agricultural  uses, 
we  have  added  Section  580.03(d)  to  the 
final  rule.  This  will  aLso  fulfill  the 
FERC's  desire  to  maintain  some  flexi- 
bility to  deal  with  this  problem  on  an 
operational  level. 

D.  DEFINITIONS 

There  were  a  number  of  definitional 
questions  raised  in  the  comments. 
Some   commenters   noted   differences 
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between  definitions  in  the  proposed 
ERA  rule  and  the  proposed  FERC  im- 
plementing rules.  Others  wanted  spe- 
cific definitions  expanded  to  include 
their  operations.  For  instance,  small 
irrigation  pumping  and  crop  drying 
operations  asked  that  they  be  specifi- 
cally designated  as  high-priority  users, 
either  as  small  commercial  establish- 
ments or  under  the  protection  of  life, 
health  and  property  category.  Several 
drug  manufacturers  also  requested 
that  certain  of  their  operations  be  des- 
ignated as  high-priority. 

Definitions  of  "schools,"  "hospitals" 
and  "commercial  establishments"  have 
been  added.  These  definitions  are  in 
accord  with  those  issued  by  the  former 
Federal  Power  Commission  and  now 
administered  by  the  FERC. 

We  do  not  agree  that  users  of  gas  for 
irrigation  pumping  and  crop  drying 
operations  should  be  specifictally  desig- 
nated as  high-priority  users.  However, 
the  FERC  may  decide  that  in  the  con- 
text of  a  particular  curtailment  plan, 
such  operations  meet  the  definition  of 
small  commercial  establishments.  Fur- 
ther, we  do  not  have  sufficient  infor- 
mation at  this  time  to  warrant  ex- 
panding the  definition  of  protection  of 
life,  health  and  property  to  include 
the  manufacturing  of  specific  end 
products,  such  as  pharmaceuticals. 

Several  commenters  raised  questions 
concerning  the  lack  of  a  definition  of 
curtailment,  and  one  suggested  that 
ERA  should  provide  a  standard  defini- 
tion. Other  commenters  also  referred 
to  this  as  a  problem,  either  because 
they  do  not  now  define  the  interrup- 
tion of  service  to  customers  with  inter- 
ruptible-type  contracts  as  curtailment 
or  because  they  presently  compute 
curtHllment  volumes  differently  from 
the  way  the  proposed  PERC  imple- 
mentation rules  would  require  th  jm  to 
do  for  essential  agricultural  uses.  In  a 
related  area,  another  commenter  sug- 
gested the  curtailment  of  "essential 
agricultural  uses"  be  limited  to  the 
service  area  of  a  pipeline  company  and 
that  the  needs  of  its  Immediate  cus- 
tomers be  considered  before  its  pipe- 
line customers  who  have  other  sourt;es 
of  supplies. 

We  believe,  however,  that  it  would 
be  premature  to  establish  a  definition 
of  curtailment  prior  to  completion  of 
our  broad  review,  since  It  raises  issues 
that  go  to  the  very  heart  of  the  Feder- 
al curtailment  system.  Furthermore,  it 
is  not  necessary  for  us  to  provide  a 
standard  definition  of  curtailment  in 
order  to  protect  high-priority  and  es- 
sential agricultural  uses. 

Additionally,  many  commenters 
stated  that  the  term  "alternate  fuel" 
should  be  more  clearly  defined  and, 
with  one  exception,  that  propane 
should  not  be  considered  as  an  alter- 
native to  natural  gas.  Further,  it  was 
recommended   that   the   terms   "eco- 
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nomically  practicable"  and  "reason- 
ably available"  be  defined.  Others 
either  wanted  the  definition  of  "essen- 
tial agricultural  use"  broadened  or 
narrowed,  depending  on  their  perspec- 
tive. 

These  definitional  issues  lie  outside 
the  scope  of  our  rulemaking.  The  stat- 
utory authority  to  define  the  scope  of 
"essential  agricultural  use"  clearly  lies 
with  the  Secretary  of  Agriculture. 
Likewise,  the  FERC  is  given  the  au- 
thority under  Section  401  of  the 
NGPA  to  determine  the  definition  of 
alternate  fuel.  We,  have  not,  there- 
fore, adopted  these  recommendations 
and  have  deleted  the  pro\ision  in  our 
proposed  rule  which  excluded  solar 
energy  from  the  category  of  alternate 
fuels. 

E.  BUSCELLANEOUS  ISSUES 

Several  commenters  raised  questions 
concerning  our  authority  to  bind  in- 
terstate pipelines  and  to  assert  juris- 
diction over  intrastate  pipelines  and 
distribution  companies.  ERA  does  not 
either  in  the  proposed  rule  nor  in  this 
final  rule  assert  any  jurisdiction  over 
the  intrastate  market.  However,  under 
the  DOE  Act,  the  NGA.  and  the 
NGPA,  we  do  have  the  authority  tq  es- 
tablish curtailment  priorities  for  inter- 
state pit>ellne  companies.  Since  some 
of  the  confusion  over  whether  or  not 
we  were  asserting  jurisdiction  over  the 
intrastate  market  was  related  to  our 
proposed  definition  of  "interstate 
pipeline,"  we  have  adopted  the  defini- 
tion used  in  section  2(15)  of  the 
NGPA. 

A  few  commenters  objected  to  the 
designation  of  minimum  plant  protec- 
tion requirements  as  "high  priority 
users"  only  when  plant  operations  are 
shutdown.  They  argued  that  these  re- 
quirements for  gsis  are  continual  and 
not  limited  to  shutdown  perl(xls.  How- 
ever, natural  gas  requirements  for  in- 
dustrial plant  operations  may  properly 
be  considered  as  process  and  feedstock 
use.  which  Congress  has  determined 
will  be  protected  after  essential  agri- 
cultural uses.  The  high-priority  desig- 
nation of  plant-protection  gas  is  in- 
tended to  provide  gas  not  for  plant  op- 
erations, but  only  when  operations  are 
shut  down  and  gas  is  required  to  pre- 
vent damage  to  the  physical  plant. 
However,  pipelines  may  continue  to 
make  use  of  the  emergency  authority 
contained  in  18  CFR  2.78(aK4)  to  de- 
liver gas  for  customers  who  are  able  to 
continue  plant  operations  by  using  al- 
ternate fuels,  but  who  also  can  sup- 
port the  need  for  gas  to  protect  their 
property.  (Customers  may  also  request 
exceptions  or  exemptions  pursuant  to 
applicable  FERC  procedures,  includ- 
ing relief  under  18  CFR  2.78(aK2)  and 
(b).  Further,  it  should  be  noted  that 
the  qualification  of  plant-protection 
gas  as  a  high-priority  use  is  not  limited 
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to  industrial  uses,  but  also  Includes 
other  types  of  facilities,  such  as  com- 
mercial, which  may  need  gas  to  pre- 
vent damage. 

One  commenter  questioned  the  need 
for  an  environmental  review.  We  have 
not  prepared  an  environmental  review 
document  in  conjunction  with  this 
rule.  The  principal  discretionary  func- 
tion under  Section  401  is  the  Secretary 
of  Agricultures  authority  to  certify  es- 
sential agricultural  uses.  The  Depart- 
ment of  Agriculture  has  Issued  a  draft 
environmental  impact  statement 
(EIS).  DOE  is  reviewing  that  docu- 
ment and  will  pro\.Sde  comments  to 
insure  that  the  final  EIS  considers 
possible  environmerital  impacts  that 
may  be  caused  by  the  regulatory  ac- 
tions under  Section  401.  Furthermore. 
DOE  is  currently  reviewing  existing 
natural  gas  curtailment  priorities.  In- 
cluding those  reflected  in  the  rule 
issued  today.  A  programmatic  EIS  re- 
lated to  that  review  is  currently  being 
prepartd.  and  it  will  be  considered 
prior  lo  issuance  of  any  resulting  rules 
or  modifications. 

A  number  of  other  issues  were  ad- 
dressed concerning  implementation  of 
the  rules  proposed  by  the  FERC  and 
how  alternate  fuel  determinations 
would  be  made.  The.se  issues  are  being 
addressed  by  the  FERC  in  its  proceed- 
ings on  regulations  to  implement 
ERA'S  rule,  and  are  outside  the  scope. 
of  our  rulemaking.  Likewise,  com- 
ments concerning  other  areas  of  natu- 
ral gas  policy,  such  as  incremental 
pricing,  are  not  at  Lssue  here. 

Upon  issuance  (November  16.  1978) 
of  a  notice  of  proposed  rulemaking 
and  public  hearing  concerning  our 
proposed  rule  to  protect  essential  agri- 
cultural use  from  curtailment,  a  copy 
was  sent  to  the  FERC  for  review  pur- 
suant to  the  requirements  of  Section 
404(a)  of  the  DOE  Act  (Pub.  L.  95-91). 
The  Commission  responded  in  a  letter 
to  the  Secretary  of  Energy  on  Febru- 
ary 7.  1979  which  included  suggested 
revisions  to  our  rule.  After  informal 
consultation  with  members  of  the 
Commission's  staff,  a  letter  was  sent 
to  the  Commission  on  February  27, 
1979  transmitting  a  revised  rule.  A  fur- 
ther revised  rule  was  sent  by  ERA  on 
March  2.  1979.  and  concurred  with  by 
the  Commission  at  a  meeting  on 
March  7.  1979.  The  final  rule  being 
issued  today  is  the  revised  rule  trans- 
mitted to  the  Commission  on  March  2. 
1979. 

We  have  determined  that  this  pro- 
posal will  not  have  a  major  impact 
within  the  meaning  of  DOE's  proce- 
dures to  implement  Executive  Order 
No.  12044  on  "Improving  Government 
Regulations."  (DOE  Order  No.  2030.1. 
December  18.  1979).  Therefore,  no  reg- 
ulatory analysis  required. 

(Department  of  Energy  Organization  Act. 
Pub.  L.  95-91.  91  Stat.  S65  (43  U.S.C..  7101): 


RULES  AND  REGULATIONS 

E.O.  1J009.  42  FR  4e2«7:  Natural  Oas  Policy 
Act  of  1978.  Pub.  L.  95-«21.  92  Slat.  3351.) 

In  consideration  of  the  foregoing. 
Chapter  II  of  TlUe  10.  Code  of  Federal 
Regulations,  is  amended  by  establish- 
ing a  Subchapter  G  and  adding  a  Part 
680.  as  set  forth  below. 

Issued  In  Washington.  D.C..  March 
9.  1979. 

David  J.  Baroin. 
Administrator,  Economic 
Regtdatory  Administration. 

Chapter  II  of  TlUe  10,  Code  of  Fed- 
eral Regulations.  Is  amended  by  esUb- 
llshing  a  Subchapter  G  and  adding  a 
Part  580  to  read  as  follows: 

$ub<hap**r  G — Natural  Oa*  (Icenamk 
l*9uiotory  Adminl«tration) 

Part  580 — Curfoilmcnt  Priorities  for 
Etssntial  Agricultural  Us«s 

Sec. 

580.01  Purpose. 

580.02  Definitions. 

580.03  Curtailment  Priorities. 

580.04  Administration      Procedures      IRe- 
8cr\edl. 

AirrHORrrr:  Sees.  401.  403.  Pub.  L.  95-621. 
92  Stat.  3394-3395.  3396:  Sees.  301(b).  402(a). 
Pub.  L.  95-91.  91  Stat.  578.  594.  (42  U.S.C. 
Sees.  7115(b).  7117(a));  E.O.  12009.  42  FR 
46267. 

§  580.01     PurpoM. 

The  purpose  of  this  Part  580  is  to 
implement  the  authority  granted  to 
the  Secretary  of  Energy  In  section  401 
of  the  Natiu^  Gas  Policy  Act  of  1978. 
Pub.  L.  95-621.  92  SUt.  3394-3395 
(1978). 

§  580.02     Dt-nnition-s. 

(a)  Terms  defined  in  section  2  of  the 
Natural  Gas  Policy  Act  of  1978  shall 
have  the  same  meaning,  as  applicable, 
for  purposes  of  this  Part  580.  unless 
further  defined  in  paragraph  (b)  of 
this  section. 

(b)  The  following  definitions  are  ap- 
plicable to  Part  580: 

(1)  Commercial  establi.shment— 
means  any  establishment,  (including 
institutions  and  local,  state  and  feder- 
al government  agencies)  engaged  pri- 
marily In  the  sale  of  goods  or  services, 
where  natural  gas  Is  used  for  purposes 
other  than  those  involving  manufac- 
turing or  electric  power  generation. 

(2)  Essential  agricultural  use— means 
any  use  of  natural  gas: 

(I)  For  agricultural  production,  natu- 
ral fiber  production,  natural  fiber 
processing,  food  processing,  food  qual- 
ity maintenance,  irrigation  pumping, 
crop  drying;  or 

(ID  As  a  process  fuel  or  feedstock  In 
the  production  of  fertilizer,  agricultur- 
al chemicals,  animal  feed,  or  food, 

which  the  Secretary  of  Agriculture  de- 
termines Is  necessary  for  full  food  and 
fiber  production. 


(3)  Essential  agricultural  user- 
means  any  person  who  uses  natural 
gas  for  an  essential  agricultural  use  as 
defined  In  paragraph  (b)(2)  of  this  sec- 
tion. 

(4)  Hospital— means  a  facility  whose 
primary  function  is  delivering  medical 
care  to  patients  who  remain  at  the  fa- 
cility, including  nursing  and  convales- 
cent homes.  Outpatient  clinics  or  doc- 
tors' offices  are  not'  Included  in  this 
definition. 

(5)  High-priority  use— means  any  use 
of  natural  gas  by  a  high-priority  user 
as  defined  in  paragraph  (aK6)  of  this 
section. 

(6)  High-priority  user— means.  In  no 
specific  order,  any  person  who  uses 
natural  gas: 

(I)  In  a  residence;  or 

(ID  In  a  commercial  establishment  in 
amdunts  of  less  than  50  Mcf  on  a  peak 
day;  or 

(ill)  In  any  school  or  hospital:  or 

(iv)  For  minimum  plant  protection 
when  operations  are  shut  down,  for 
police  protection,  for  fire  protection, 
in  a  sanitation  facility.  In  a  correclion- 
al  facility,  or  for  emergency  situations 
pursuant  to  18  CFR  2.78(a)(4). 

(7)  Interstate   pipeline— means   any 
person  engaged  In  natural  gas  trans- 
portation subject  to  the  jurisdiction  of 
the  Federal  Energy  Regulatory  Com 
mission  under  the  Natural  Gas  Act. 

(8)  Residence— means  a  dwelling 
using  natural  gas  predominately  for 
residential  purposes  such  as  .space 
heating,  air  conditioning,  hot  water 
heating,  cooking,  clothes  drying,  and 
other  residential  uses,  and  includes 
apartment  buildings  and  other  multi- 
unit  residential  buildings. 

(9)  School— means  a  facility,  the  pri- 
mary function  of  which  is  to  deliver 
instruction  to  regularly  enrolled  stu- 
dents in  attendance  at  such  facility. 
Facilities  used  for  both  educational 
and  non-educational  activities  are  not 
included  under  this  definition  unless 
the  latter  are  merely  Incidental  to  the 
delivery  of  instruction. 

S  580.03     CurUilment  Priorities. 

(a)  Notwithstanding  any  provLsion  of 
law  other  than  section  401(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  or  any 
other  rule,  regulation,  or  order  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or 
their  predecessor  agencies,  and  to  the 
maximum  extent  practicable,  no  cur- 
tailment plan  of  an  interstate  pipeline 
may  provide  for  curtailment  of  deliv- 
eries of  natural  gas  for  any  essential 
agricultural  use.  unless: 

(1)  Such  curtailment  does  not  reduce 
the  quantity  of  natural  gas  delivered 
for  such  use  below  the  use  require- 
ment certified  by  the  Secretary  of  Ag- 
riculture under  section  401(c)  of  the 
Natural  Gas  Policy  Act  of   1978   in 


order  tp  meet  the  requirements  of  full 
food  and  fiber  production;  or 

(2)  such  curtailment  Is  necessary  in 
order  to  meet  the  requirements  of 
high-priority  users;  or 

(3)  the  Federal  Energy  Regulatory 
Commission,  in  consultation  with  the 
Secretary  of  Agriculture,  determines, 
by  rule  or  order  issued  pursuant  to 
section  401(b)  of  the  Natural  Gas 
Policy  Act  of  1978,  that  use  of  a  fuel 
(other  than  natural  gas)  Is  economical- 
ly practicable  and  that  the  fuel  is  rea- 
sonably available  as  an  alternative  for 
such  essential  agricultural  use. 

(b)  Any  essential  agricultural  user 
who  also  qualifies  as  a  high-priority 
user  shall  be  a  high-priority  user  for 
purposes  of  paragraph  (a)  of  this  sec- 
tion. 

(c)  The  specific  relative  order  of  pri- 
ority for  all  uses  and  users  of  natural 
gas.  including  high-priority  and  essen- 
tial agricultural  uses  and  users,  shall 
remain  as  reflected  In  effective  curtail- 
ment plans  of  interstate  pipelines  filed 
with  the  Federal  Energy  Regulatory 
Commission  to  the  extent  that  the  rel- 
ative order  of  priorities  does  not  con- 
flict with  paragraph  (a)  of  this  section. 

(d)  Nothing  in  this  rule  shall  prohib- 
it the  injection  of  natural  gas  into 
storage  by  interstate  pipelines  or  deliv- 
eries to  its  customers  for  their  Injec- 
tion into  storage  unless  it  is  demon- 
strated to  the  Federal  Energy  Regula- 
tory Commission  that  these  injections 
or  deliveries  are  not  reasonably  neces- 
sary to  meet  the  requirements  of  high- 
priority  users  or  essential  agricultural 
uses. 

§580.04     Administrative    Procedures    (Re- 
8er>edJ. 

(FR  Doc.  79-7923  Piled  3-14-79;  8:45  am) 
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(No.  79-161] 
TitI*  12 — Banks  and  Banking 

CHAPTER  V— FEDERAL  HOME  LOAN 
BANK  BOARD 

SUBCHAPTf R  ft— FEDERAL  HOME  LOAN  RANK 
SYSTEM 

PART  523— MEMBERS  OF  BANKS 

SUKHAriER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANa  CORP. 

PART  563— OPERATIONS 

Liquidity  and  lnv«stm«nt  Provisions 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Pinal  rule. 

SUMMARY:   These   amendments   (1) 
limit  the  amount  of  an  FSLIC-lnsured 
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institution's  time  and  savings  deposits 
in  one  commercial  bank;  (2)  revise  the 
Bank  System  liquidity  provision  to 
coimt  as  liquidity  all  such  deposits 
within  the  limit;  and  (3)  revise  the 
Bank  Board's  regulation  pertaining  to 
liquidity  deficiency  penalties  by  (a) 
giving  the  Principal  Super\isory  Agent 
greater  authority  to  mitigate  penalties 
and  (b)  limiting  Bank  Board  involve- 
ment to  cases  where  an  applicant  ap- 
peals the  I»rlncip8d  Supervisory 
Agent's  refusal  to  approve  mitigation 
of  a  penalty,  or  where  the  Principal 
Supervisory  Agent  requests  a  Bank 
Board  decision.  The  amendments  are 
needed  to  simplify  and  Improve  the 
Bank  Board's  regulations  in  these 
matters. 

EFFECTIVE  DATE:  AprU  13.  1979. 

FOR  FURTHER  INFORMATION, 
CONTACT: 

Harry  W.  Quillian,  Associate  Gener- 
al Counsel,  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  N.W., 
Washington,  D.C.  20552.  Telephone 
number  (202)  377-6440. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Home  Loan  Bank  Board 
by  Resolution  No.  78-249,  dated  April 
18,  1978  (43  FR  17479),  proposed  to 
amend  Part  523  of  the  Regulations  of 
the  Federal  Home  Loan  Bank  System 
and  Part  563  of  the  Rules  and  Regula- 
tions of  the  Federal  Savings  and  Loan 
Insurance  Corporation  (12  C!FR  Parts 
523  and  563)  as  described  below.  The 
Bank  Board  requested  submission  of 
comments  on  the  pt-oposal  by  May  26, 
1978.  Comments  were  received  from  5 
state-chartered  and  15  Federal  savings 
and  loans,  1  bank  and  1  trade  associ- 
ation, and  are  summarized  under  ap- 
propriate subheadings  below. 

Liquidity  Deficiency  Penalties 

The  amendment  to  §  523.12  proposed 
to  delegate  authority  to  mitigate  li- 
quidity deficiency  penalties  to  the 
Bank  Board's  Principal  Supenisory 
Agents  and  to  limit  the  grounds  for 
appeal  from  that  decision  to  error  or 
abuse  of  discretion.  Comments  on  this 
provision  were  received  from  7  savings 
and  loans  (1  state,  6  Federal).  While 
all  respondents  commented  favorably 
on  the  proposal,  concern  was  ex- 
pressed that  the  limited  grounds  for 
appeal  provided  were  insufficient  to 
support  such  a  broad  delegation  of  au- 
thority to  the  Principal  Supervisory 
Agent.  The  Bank  Board  has,  there- 
fore, modified  the  original  proposal  to 
provide  that  applications  not  approved 
by  the  Principal  Supervisory  Agent 
may  be  appealed  by  the  applicant  to 
the  Bank  Board  for  final  decision.  Ap- 
plications which  the  Principal  Super- 
visory Agent  believes  require  Bank 
Board  consideration  may  be  forwarded 
to  the  Bank  Board  for  decision. 
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The  language  of  proposed  §  523.12(c) 
has  been  clarified  to  read  "  •  •  •  the 
deficiency  resulted  from  (1)  •  •  "or 
(2)  temporary  disruption  of  normal  op- 
erations because  of  a  merger  or  similar 
transaction."  This  language,  which  es- 
sentially parallels  the  language  of  the 
present  regulation,  more  clearly  focus- 
es on  the  cause  of  the  deficiency  as 
the  unanticipated  disruption  of 
normal  operations  and  not  the  merger 
Itself. 

The  proposal  specifically  requested 
comments  on  the  retention  of  "good 
cause  shown"  as  the  determining 
factor  in  the  Principal  Supervisory 
Agent's  decision.  The  four  savings  and 
loans  who  addressed  the  request  re- 
sponded favorably.  One  suggested  that 
the  enumerated  factors  stand  only  as 
examples  of  what  constitutes  good 
cause.  The  Bank  Board  believes  that 
the  amendment  as  originally  proposed 
clearly  Indicates  that  the  enumerated 
factors  are  not  exclusive  but  intended 
as  examples  only. 

Investments  in  Bank  Deposits 

The  amendment  to  §S23.10(g)(4)(i) 
proposed  to  limit  an  Insured  Institu- 
tion's investment  in  a  commercial 
bank  counted  as  required  liquidity  to 
the  greater  of  (a)  the  insured  institu- 
tion's net  worth  or  V*  of  1%  of  bank 
deposits,  whichever  is  less,  or  (b)  the 
timount  of  the  deposit  Insurance  cover- 
age. The  amendment  proposed  to  add 
§  563.9-6  to  the  Insurance  Regulations 
to  restrict  directly  such  investment  by 
institutions  whose  deposits  are  Insured 
by  the  PSUC. 

Seventeen  comments  on  these  provi- 
sions were  received  from  15  savings 
and  loans  (12  Federal.  3  state).  1  bank 
and  1  trade  association.  Twelve  re- 
spondents strenuously  objected  to  In- 
clusion of  a  net  worth  limitation  on 
grounds  that  the  limitation  would  add 
no  greater  investment  security;  Impose 
a  substantial  burden  on  small  and  re- 
cently organized  savings  and  loans: 
force  spreading  of  investments  over  a 
large  number  of  commercial  banks,  re- 
sulting in  heavier  administrative  costs 
and  injury  to  the  strong  conununity 
ties  between  a  local  savings  and  loan 
and  its  community  bank;  and  effective- 
ly restrict  savings  and  loans  from  par- 
ticipation in  the  Federal  funds 
market.  Five  Federals  expressed  gen- 
eral agreement  with  the  amendment 
as  proposed. 

After  careful  consideration  of  the 
objections  raised  by  the  commenters, 
the  Bank  Board  has  decided  to  retain 
the  net  worth  limitation  but  to  delete 
"(b)  the  amotmt  of  the  deposit  insur- 
ance coverage"  from  the  regulation, 
substituting  In  its  place  a  one  hundred 
thousand  dollar  limitation.  This  new 
limitation  should  serve  to  eliminate 
the  commenters*  objections  while  re- 
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taining  a  reasonable  limit  on  invest- 
ment In  one  bank. 

Under  5  523.10(g)(4)<i)  as  Interpreted 
by  the  Bank  Board,  excess  investment 
in  time  and  savings  deposits  by  a 
member  institution  in  an  insured  bank 
renders  all  such  deposits  of  the 
member  in  that  bank  ineligible  as 
countable  liquidity.  Included  in  the 
proposal  was  an  amendment  to 
§523.lO<gM4Ml)  which  would  allow  In- 
vestments up  to  the  permitted  amount 
to  count  toward  liquidity,  even  in  ca.ses 
where  there  are  additional  invest- 
ments beyond  the  regulatory  limit. 
Comments  on  this  provision  were  re- 
ceived from  9  savings  and  loans  (2 
state,  7  Federal)  and  1  trade  associ- 
ation, all  favorable.  With  the  excep- 
tion of  a  minor  language  modification, 
the  amendment  is  adopted  as  pro- 
posed. 

Accordingly,  the  Bank  Board  hereby 
amends  55  523.10  and  523.12  of  the 
Ri^gulations  for  the  Federal  Home 
Loan  Bank  System  (12  CFR  523.10  and 
523.12)  and  adds  §  563.9-6  to  the  Rules 
and  Regulations  of  the  Federal  Sav- 
ings and  Loan  Insurance  Corporation 
(12  CFR  563.9-6).  to  read  as  set  forth 
below. 

1.  Amend  8  523.10(g)(4)  by  revoking 
subdivision  (I)  thereof,  redesignating 
.subdivisions  (ii),  (iii).  (iv),  and  (v)  as 
subdivisions  (i),  (li),  (iii).  and  (iv),  re- 
spectively, and  revising  the  introduc- 
tory clause  to  read  as  follows: 

§.'>2.ri0    [K>rinitions. 


(g)  •  •  • 

(4)  Time  and  .savings  deposits  In  an 
insured  bank,  including  time  deposits 
held  subject  to  a  repurchase  agree- 
ment and  loans  of  unsecured  day(s) 
funds  to  an  Insured  bank  (Federal 
funds  or  similar  unsecured  loans  to  in- 
.sured  bank.s).  up  to  an  amount  not  to 
exceed  the  maximum  permissible  in- 
vestment In  such  deposits  allowed 
under  §  563.9-6  of  this  chapter,  if; 


2.  Amend  $523.12  by  revising  para- 
graph (c)  thereof  to  read  as  follows: 

§  .sn.lZ     IVfV-i^nfiw  and  Penalli«»i. 


(c)  Assessment  of  penalty:  compro- 
mise, remission,  or  reduction.  Except 
as  otherwise  provided  below,  penalties 
are  hereby  assessed  when  deficiencies 
arise.  Upon  application  and  subject  to 
such  conditions  as  may  be  imposed, 
the  Principal  Supervisory  Agent  or 
his/her  delegate  may,  before  collec- 
tion of  a  penalty,  compromise,  remit, 
or  reduce  It  for  good  cause  shown;  e.g., 
that  the  penalty  would  cause  a  serious 
adverse  effect  on  the  member,  or  the 
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deficiency  resulted  from  (1)  unexpect- 
edly heavy  withdrawals  or  other  situa- 
tions beyond  the  control  of  an  Institu- 
tions  management,  or  (2)  temporary 
disruption  of  normal  operations  be- 
cause of  a  merger  or  similar  transac- 
tion. Applications  which  the  Principal 
Supervisory  Agent  l)elieves  require 
Board  consideration  shall  be  forward- 
ed to  the  Board  for  decision.  Applica- 
tions not  approved  by  the  Principal 
Supervisory  Agent  may  be  appealed  by 
the  applicant  to  the  Board  for  final 
decison.  No  relief  will  be  granted  if  the 
meml)er  has  failed  to  observe  any  con- 
dition imposed  In  connection  with 
prior  relief  from  a  liquidity  deficiency 
penalty. 

3.  Delete  the  designation  "[Re- 
served]" at  S  563.9-6  and  substitute  the 
following: 

§  56.3.9-(i     Inve-ftmcnl        in        Commercial 
Banks. 

An  insured  institution  may  invest  in 
time  and  savings  deposits  in  an  in- 
sured bank,  including  time  deposits 
held  subject  to  a  repurchase  agree- 
ment and  loans  of  unsecured  day(s) 
funds  to  an  Insured  bank  (Federal 
funds  or  similar  unsecured  loans),  in 
an  amount  not  exceeding  the  greater 
of  (a)  one-fourth  of  one  percent  of  the 
bank's  deposits  (as  shown  In  Its  mo.st 
recent  published  statement  of  condi- 
tion prior  to  the  Investment)  or  the  In- 
stitution's net  worth,  whichever  Is  less; 
or  (b)  one  hundred  thousand  dollars. 

(Sec.  n.  47  SUt.  739.  as  amended:  sees.  402. 
403,  407,  48  Stat.  1256.  1259,  1260.  as  amend- 
ed; 12  D.S.C.  1437.  1725,  1726,  1730.  Reorg. 
Plan  No.  3  of  1947.  12  F.R.  4981.  3  CFR. 
1947  Supp.,  1943-48  Comp..  p.  1071) 

Dated:  March  8,  1979. 

By  the  Federal  Home  Loan  Bank 
Board. 

Ronald  A.  Snider. 
Assistant  Secretary. 

CFR  Doc.  79-7917  PlU-d  3-14-79;  8:45  am) 
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Titl«  14 — Aeronautics  and  Spac* 

CHAPTER  I— FEDERAL  AVIATION  AD- 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

(Docket  No.  17147;  Amdt.  21-481 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
.      PARTS 

Export  Airworthinoss  Approval* 

AGENCY:  Federal  Aviation  Adminis- 
tration (PAA),  DOT. 

ACTION:  Final  rule 


SUMMARY:  This  amendment  pro- 
vides for  the  issuance  of  export  certifi- 
cates of  airworthiness  for  unassembled 
normal  category  rotorcraft  and  export 
airworthiness  approvals  for  aeronauti- 
cal products  that  do  not  meet  certain 
procedural  requirements  in  cases 
where  the  Importing  country  agrees  to 
accept  the  product*  in  such  condition. 
This  amendment  will  relieve  appli- 
cants for  export  airworthiness  appro- 
vals from  unnecessary  burdens  with 
no  adverse  effect  on  safety.  The 
amendment  also  updates  certain  form 
number  references. 

EFFECTIVE  DATE:  April  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Raymond  E.  Ramakis.  Regulatory 
Projects  Branch.  Safety  Regulations 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  S.W..  Wash- 
ington, D.C.  20591;  telephone  (202) 
755-8718. 

SUPPLEMENTARY  INFORMATION: 
This  amendment  Is  based  on  a  notice 
of  proposed  rule  making  issued  as 
Notice  77-19  and  published  in  the  Fed- 
eral Register  on  September  1.  1977, 
(42  FR  43985). 

Notice  77-19.  in  addition  to  propas- 
Ing  to  amend  the  export  airworthiness 
approval  requirements,  also  proposed 
certain  changes  to  the  Parts  Manufac- 
turer Approval  (PMA)  requirementa. 
Notice  77-19A  (42  FR  61048;  December 
1.  1977)  reopened  the  comment  period 
for  the  PMA  proposals  until  January 
4.  1978.  and  Notice  77-19B  (43  FR 
15432;  April  13.  1978)  reopened  the 
comment  period  for  the  PMA  propos- 
als until  May  15.  1978.  This  amend- 
ment excludes  any  consideration  of 
the  PMA  proposals  contained  in 
Notice  77-19.  As  indicated  in  Notice 
77-19B,  PMA  will  be  the  subject  of  a 
separate  rulemaking  action. 

Interested  persona  have  been  afford- 
ed an  opportunity  to  participate  In  the 
making  of  this  amendment  and  due 
consideration  has  been  given  to  all 
matter  presented.  Three  comments 
pertaining  to  the  proposals  to  amend 
the  export  airworthiness  approval  re- 
quirements were  received  and  they  are 
discussed  below. 

Background  and  Discussion  op 
Comairrs 

The  primary  purpose  of  an  export 
airworthiness  approval  Is  to  notify  the 
importing  country  as  to  the  airworthi- 
ness status  of  the  product  involved. 
Such  notification  serves  the  needs  of 
both  the  foreign  airworthiness  author- 
ity approving  a  product  for  Import  and 
the  purchaser  of  the  product  who  In- 
tends to  place  it  in  operation. 

Under  regulations  In  effect  since 
1965,  the  requirements  and  procedures 


for  export  airworthiness  approvals 
have  helped  to  assure  the  export  of 
quality  products  that  meet  safety 
standards  at  least  as  high  as  those  ap- 
plicable to  products  for  domestic  use. 
Moreover,  even  though  an  importing 
country  has  its  own  airworthiness  au- 
thority capable  of  determining  the  air- 
worthiness status  of  a  product.  U.S. 
regulations  have  required  essentially 
full  compliance  with  the  PAA  stand- 
ards as  a  condition  for  Issuance  of  a 
U.S.  export  airworthiness  approval.  In 
this  connection,  the  regulations  have 
provided  only  limited  exceptions 
under  which  an  importing  country 
may  elect  to  receive  U.S.-manufac- 
tured  products  that  are  not  in  full 
compliance  with  FAA  standards. 

Section  ?  1.325(b),  In  part,  requires 
that  new  aircraft  be  assembled  and 
flight-tested  in  order  to  qualify  for 
export  airworthiness  approvals.  By 
rule  to  date,  only  small  airplanes  and 
gliders  manufactured  under  produc- 
tion certificates  have  been  excepted 
from  these  requirements,  subject  to  in- 
dividual approvals  by  the  importing 
countries.  However,  one  U.S.  rotor- 
craft  naanufacturer  has  been  granted 
an  exemption  to  allow  similar  treat- 
ment of  its  unassembled  normal  cate- 
gory rotorcraft. 

Sections  21.329.  21.331.  and  21.333 
specify  the  standards  and  mainte- 
nance requirements  which  must  be 
met  by  the  various  classes  of  aeronau- 
tical products  In  order  to  qualify  for 
export  airworthiness  approvals.  These 
regulations  to  date  have  contained  no 
provision  for  allowing  importing  coun- 
tries to  waive  any  of  these  require- 
ments. However,  the  FAA  has  issued  a 
number  of  exemptions  from  §  21.329(e) 
to  allow  issuance  of  export  certificates 
of  airworthiness  for  used  engines  that 
have  not  been  newly  overhauled,  sub- 
ject to  approval  of  the  importing  coun- 
try. 

Based  on  satisfactory  experience 
with  the  limited  regulatory  exception 
pertaining  to  unassembled  aircraft, 
and  with  the  exemptions  granted  to 
date,  the  PAA  has  concluded  that  the 
export  airworthiness  regulations  may 
be  amended  with  no  derogation  of 
safety.  Under  this  amendment,  the 
primary  purpose  of  export  airworthi- 
ness approvals  continues  to  be 
achieved  and  the  same  high  standards 
for  issuance  of  export  airworthiness 
approvals  remain  in  effecl.  However, 
the  amendment  recognizes  the  ability 
of  knowledgeable  foreign  airworthi- 
ness authorities  to  determine  when 
strict  compliance  with  FAA  standards 
is  not  necessary  or  not  desired  by  their 
respective  countries  in  specific  cases. 

The  procedures  adopted  by  this 
amendment  will  relieve  U.S.  manufac- 
turers and  exporters  of  a  number  of 
burdens  heretofore  associated  with  ob- 
taining  export    airworthiness    appro- 


RULES  AND  REGULATIONS 

vals.  The  manufactures  of  normal  cat- 
egory rotorcraft  will  be  able  to  realize 
cost  and  time  savings  by  eliminating 
assembly  and  flight  test.  Moreover, 
the  export  of  unassembled  aircraft 
will  eliminate  the  burden  of  an  actual 
weighing  and  will  facilitate  air  freight 
shipments.  Provisions  for  non-compli- 
ance with  requirements  of  the  various 
classes  of  products  subject  to  accept- 
ance by  the  importing  country,  for  ex- 
ample the  requirement  that  used  en- 
gines be  newly  overhauled,  make  possi- 
ble substantial  savings  without  dero- 
gating safety.  Such  savings  increase 
the  export  potential  of  U.S.-manufac- 
tured  aeronautical  products  and  are 
therefore  in  the  public  Interest.  Final- 
ly, all  persons  subject  to  the  regula- 
tions will  have  the  benefits  heretofore 
accorded  only  be  exemption  but  with- 
out the  administrative  burden  and 
cost  and  time  delays  associated  with 
seeking  exemptions. 

This  amendment  Is  in  furtherance  of 
the  PAA's  policy  to  avoid  regulations 
which  are  unnecessary  to  its  aviation 
safety  mission. 

Contrary  to  the  expressed  concern 
of  one  commentator,  the  revised  pro- 
cedures will  not  adversely  affect 
safety.  In  this  connection,  it  should  be 
noted  that  issuance  of  export  airwor- 
thiness approvals  will  be  conditioned 
on  full  disclosure  to  the  foreign  air- 
worthiness authority,  and  the  written 
acquiescence  of  that  authority  to  PAA 
requirements  that  are  not  met  in  any 
given  situation.  In  this  manner,  the 
decision  to  accept  products  that  do  not 
meet  all  the  U.S.  export  requirements 
will  properly  rest  with  the  airworthi- 
ness authority  of  the  importing  comi- 
try.  Without  approval  of  the  import- 
ing country,  a  product  not  meeting  the 
regulatory  standards  will  not  be  issued 
an  export  airworthiness  approval. 

Another  commentator  expressed 
general  agreement  with  the  proposals. 
However,  he  suggested  that  proposed 
9  21.325  be  changed  to  allow  the 
export  of  unassembled  rotorcraft  of 
12,500  pounds  or  less,  maximum  certi- 
ficated takeoff  weight,  rather  than 
limiting  such  exports  to  normal  cate- 
gory rotorcraft.  The  commentator 
pointed  to  the  export  of  unassembled 
fixed-wing  aircraft  of  12,500  pounds  or 
less,  and  asserted  that  the  assembly  of 
any  aircraft  of  that  weight  Involves 
the  same  degree  of  complexity.  The 
PAA  disagrees.  Current  standards  pro- 
vide that  normal  category  rotorcraft 
must  weigh  6,000  pounds  or  less  while 
normal  category  airplanes  may  weigh 
up  to  12,500  pounds.  The  complexity 
of  an  aircraft,  and  of  Its  assembly.  Is 
dependent  on  more  than  weight  alone. 
More  important  are  the  airworthiness 
requirements  It  must  meet,  a  matter 
which  is  determined  by  the  category 
into  which  the  aircraft  falls. 
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Finally,  one  commentator  agreed 
with  the  proposals  but  suggested  that 
§  21.339(a)  also  be  amended  to  permit 
a  special  export  certificate  to  be  issued 
for  the  export  of  an  aircraft  with  a  re- 
stricted U.S.  certificate  of  airworthi- 
ness. This  comment  is  not  directly  re- 
lated to  any  of  the  proposals  con- 
tained in  Notice  77-19;  however,  the 
FAA  is  currently  evaluating  a  petition 
for  rule  making  which  makes  a  similar 
proposal.  Accordingly,  action  on  this 
matter  is  not  being  taken  in  conjucn- 
tion  with  this  rulemaking  action. 

Adoption  of  the  Amendment 

Accordingly,  Subpart  L  of  Part  21  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  21)  is  amended,  effective 
April  16.  1979.  as  follows: 

1.  By  revising  §21.321(bKl)  to  read 
as  follows: 

§  21.321     Applicability. 


(b) •  •  • 

(DA  Class  I  product  Is  a  complete 
aircraft,  aircraft  engine,  or  propeller, 
which— 

(i)  Has  been  type  certificated  in  ac- 
cordance with  the  applicable  Federal 
Aviation  Regulations  and  for  which 
Federal  Aviation  Specifications  or 
type  certificate  data  sheets  have  been 
Issued;  or 

(ID  Is  Identical  to  a  type  certificated 
product  specified  in  paragraph 
(b)(l)(i)  of  this  section  in  all  respects 
except  as  Is  otherwise  acceptable  to 
the  civil  aviation  authority  of  the  im- 
porting state. 


§21.32.5    (Amended] 

2.  By  replacing  the  word  "either"  In 
the  lead-in  of  §  21.325(b)(1)  with  the 
word  "any",  by  deleting  the  word  "or" 
from  the  end  of  §  21.325(b)(l)(i),  by  de- 
leting the  period  and  adding  a  semi- 
colon and  the  word  "or"  at  the  end  of 
§21.325(b)(l)(ii).  and  by  adding  new 
§§21.325  (b)(l)(iii)  and  (c)  to  read  as 
follows: 

§  21.325    Export  ainturthineits  approvals. 


(b) •  •  • 

CD*  •  • 

(iii)  A  normal  category  rotorcraft 
type  certificated  under  Part  6  of  the 
Civil  Air  Regulations  or  Part  27  of  the 
Federal  Aviation  Regulations  and 
manufactured  imder  a  production  cer- 
tificate. 


(c)  Export  airworthiness  approval 
exceptions.  If  the  export  airworthiness 
approval  is  issued  on  the  basis  of  a 
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written  statement  by  the  importing 
sUte  as  provided  for  in  5  21.327(e)(4). 
the  requirements  that  are  not  met  and 
the  differences  in  configuration,  if 
any.  l)etween  the  product  to  be  export- 
ed and  the  related  type  certificated 
product,  are  listed  on  the  export  air- 
worthiness approval  as  exceptions. 

§21.327     (.\niendedl 

3.  By  deleting  the  word  "or"  from 
the  end  of  §  21.327(e)(2).  by  deleting 
the  period  and  adding  a  semicolon  and 
the  word  "or"  at  the  end  of 
§  21.327(e)(3).  and  by  adding  a  new 
§  21.327(e)(4)  to  read  as  follows: 

§21.327     .\pplication.        « 


(e)*  •  • 

(4)  A  product  that  does  not  meet  a 
requirement  .specified  in  §§  21.329, 
21.331.  or  21.333.  as  applicable,  for  the 
issuance  of  an  export  airworthiness 
approval.  The  written  statement  must 
list  the  requirements  not  met. 


§21.327    I. Amended] 

4.  By  replacing  the  words  "FAA 
Form  317"  in  §  21.327(f)<l)  with  the 
words  "FAA  Form  8130-9 '.  by  deleting 
the  words  "and  all  rotorcraft  '  in  the 
second  sentence  of  §  21.327(f)(2).  by  in- 
serting a  comma  and  the  words 
"normal  category  rotorcraft.  and 
gliders"  between  the  words  "category 
airplanes"  and  "may"  In  the  fourth 
sentence  of  §  21.327(f)(2).  and  by  re- 
placing the  last  word  in  the  fourth 
sentence  of  §  21.327(f)(2)  with  the 
word  "aircraft". 

§21.329    (.Amended  I 

5.  By  revising  the  lead-in  of  §  21.329. 
by  deleting  the  phrase  "subject  to  the 
special  requirements  of  the  importing 
country"  from  the  end  of  §  21.329(a). 
and  by  adding  a  new  §  21.329(g)  to 
read  as  follows: 

§  21. .329     ls.sue  of  Export  certirualos  of  air- 
worthiness for  ('las>  I  products. 

An  applicant  is  entitled  to  an  export 
certificate  of  airworthiness  for  a  Class 
I  product  if  that  applicant  shows  at 
the  time  the  product  is  subtr.jtted  to 
the  Administrator  for  export  airwor- 
thiness approval  that  it  meets  the  re- 
quirements of  paragraphs  (a)  through 
(f)  of  this  section,  as  applicable,  except 
as  provided  in  paragraph  (g)  of  this 
section: 


(g)  A  product  need  not  meet  a  re- 
quirement specified  in  paragraphs  (a) 
through  (f)  of  this  section,  as  applica- 
ble, if  w;ceptable  to  the  importing 
country  and  the  importing  country  in- 
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dlcates  that  acceptability  in  accord- 
ance with  §  21.327(e)(4)  of  this  part. 

6.  By  revising  the  lead-in  of  §  21.331. 
by  redesignating  the  lead-in  of  §  21.331 
as  §  21.331(a)  and  §§  21.331  (a)  through 
(d)  as  §5  21.331(aKl)  through  (a)(4), 
respectively,  and  by  adding  a  new 
§  21.331(b)  to  read  as  follows: 

§  21.331     iMue    of   airworthinetw    appmval 
tags  for  C\nn»  II  producU. 

(a)  An  applicant  Is  entitled  to  an 
export  airworthiness  approval  tag  for 
Class  II  products  if  that  applicant 
shows,  except  as  provided  in  para- 
graph (b)  of  this  section,  that— 


(b)  A  product  need  not  meet  a  re- 
quirement speclfiea  in  paragraph  (a) 
of  this  Section  if  acceptable  to  the  im- 
porting country  and  the  importing 
country  indicates  that  acceptability  in 
accordance  with  §  21.327(e)(4)  of  this 
part. 

§21.333    (Amended) 

7.  By  revising  the  lead-in  of  §21.333, 
by  redesignating  the  lead-in  of  §  21.333 
as  §  21.333(a)  and  §§  21.333  (a)  through 
(c)  as  §§21.333  (a)(1)  through  (a)(3). 
respectively,  and  by  adding  a  new 
§  21.333(b)  to  read  as  follows: 

§21.3.33     Issue  of  export  airwurthinestt  ap- 
proval lags  for  CUuts  III  products. 

(a)  An  applicant  is  entitled  to  an 
export  airworthiness  approval  tag  for 
Class  III  products  if  that  applicant 
shows,  except  as  provided  in  para- 
graph (b)  of  this  section,  that— 


(b)  A  product  need  not  meet  a  re- 
quirement specified  In  paragraph  (a) 
of  this  section  if  acceptable  to  the  im- 
porting country  and  the  importing 
country  indicates  that  acceptability  In 
accordance  with  §  21.327(e)(4)  of  this 
part. 

§21.333    (Amended] 

8.  By  amending  §  21.335(e)(2)  by  re- 
placing the  words  "FAA  Form  500  and 
Form  1362"  with  the  words  "AC  Form 
8050.3  and  FAA  Form  8100  2." 

(Sees.  313(a).  601.  603.  and  608.  Federal  Avi- 
ation Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421.  1423.  and  1428);  Sec.  6<c)  of 
the  D<-partment  of  Transportation  Act  (49 
U.S.C.  1655<c))). 

Issued  in  Washington.  D.C..  on 
March  6.  1979. 

Lanchcrne  Bond. 
Administrator. 

[FR  Doc.  79-7484  Filed  3-14-79.  8  45  am] 
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(Docket  No.  79-NE-05;  Admt.  39-3435] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Consolidated  Aoronautict,  Inc.  Loko 
Modol  LA-4-200  Airplonot,  Soriol 
No*.  927,  931,  933  through  941  in- 
clusive, 944  through  947  inclusive, 
949  through  953  inclusive,  955,  and 
957 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  On  February  17.  1979. 
during  a  routine  inspection,  a  crack 
was  found  in  the  left  and  right  U- 
shaped  riveted  alumlniun  straps  that 
attach  the  lower  engine  mount  fittings 
to  the  mount  rings.  On  February  23. 
1979,  an  emergency  telegraphic  air- 
worthiness directive  was  issued  requir- 
ing visual  inspection  of  these  straps 
prior  to  further  flight  and  thereafter 
prior  to  each  flight.  The  airworthiness 
directive  also  required  replacement  of 
the  riveted  aluminum  engine  mount 
straps  with  bolted  steel  engine  mount 
straps  prior  to  further  flight,  if 
cracked,  and  within  the  next  15  hours 
flight  time,  if  not  cracked.  The  airwor- 
thiness directive  is  hereby  published 
in  the  Federal  Register  as  an  amend- 
ment to  Section  39  13  of  Part  39  of  the 
Federal  Aviation  Regulations. 

DATES:  Effective  date— March  15. 
1979.  Compliance  schedule— as  pre- 
scribed in  the  k)ody  of  the  airworthi- 
ness directive. 

ADDRESSES-  The  applicable  service 
bulletin  may  be  obtained  from  Lake  4 
Sales  Corporaii.'n.  P.  O.  Box  399. 
Tomball.  Texas  77375.  A  copy  of  the 
service  bulletin  i!>  contained  in  the 
Rules  Docket.  Room  311.  12  New  Eng- 
land Executive  Park,  Burlington.  Mas- 
sachusetts 01803 

FOR  FURTHER  INFORMATION 
CONTACT: 

Cheryl  L.  McC  aoe.  Airframe  Section 
(ANE:-212).  FlHK.neering  and  Manu- 
facturing Braj'ti.  Flight  SUndards 
Division.  Ft-dfrral  Aviation  Adminis- 
tration. Np\a  LnKland  Region,  12 
New  Englar.vi  E;<»H:utive  Park.  Bur- 
lington. Ma.^.saL  i^  usetts  01803;  tele- 
phone: (617 1  2. J  7338. 

SUPPLEMENTARY  INFORMATION: 
The  telegraph '•  airworthiness  direc- 
tive adopted  airt  made  effective  to  all 
known  U.S.  op' rr.tors  of  Consolidated 
Aeronautics.  In<  .  Lake  Model  LA-4- 
200  airplanes.  .S»  rial  Nos.  927,  931,  933 
through  941  inclusive,  944  through  947 
Inclusive,  949  through  953  inclusive, 
955.  and  957  on  February  23.  1979. 
was  required  as  a  n^sult  of  cracked  left 


and  right  U-shaped  riveted  aluminum 
straps  that  attach  the  lower  engine 
mount  fittings  to  the  mount  rings, 
found  during  a  routine  inspection. 

The  telegraphic  airworthiness  direc- 
tive required  certain  serial  numl>ered 
airplanes  riveted  aluminum  engine 
mount  straps  be  inspected  for  cracks 
prior  to  further  flight  and  thereafter 
prior  to  each  flight,  be  replaced  prior 
to  further  flight  if  cracked,  and  be  re- 
placed within  the  next  15  hours  flight 
time  if  not  cracked. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were  Im- 
practicable and  contrary  to  the  public 
interest,  and  gCKxl  cause  existed  for 
making  the  airworthiness  directive  ef- 
fective Immediately  to  all  known  U.S. 
operators  of  Consolidated  Aeronautics 
Inc..  Lake  Model  LA-4— 200  airplanes. 
Serial  Nos.  927.  931.  933  through  941 
inclusive.  944  through  947  inclusive. 
949  through  953  inclusive,  955.  and 
957,  by  individual  telegrams  dated 
February  23,  1979.  These  conditions 
still  exist  and  the  airworthiness  direc- 
tive is  hereby  published  in  the  Feder- 
al Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Avi- 
ation Regulations. 

ADOmOW  OF  THE  AMENDMENT 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. §39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

CoNsoiiDATii)  AEROifAtrncs.  Applies  to 
Lake  Model  LA-4-200  airplanes,  serial  num- 
bers 927.  931.  933  through  941  Inclusive.  944 
through  947  inclusive.  949  through  953  in- 
clusive. 955.  and  957.  Compliance  is  required 
as  indicated,  unless  already  accomplished. 
To  prevent  operation  of  riveted  aluminum 
engine  mounts  with  cracked  straps,  accom- 
plish the  following: 

1.  Prior  to  further  flight  and  thereafter 
prior  to  each  flight  until  paragraph  2  is  ac- 
complished, visually  Inspect  the  left  and 
right  U-shaped  straps,  P/N  2-5400-245.  that 
attach  the  lower  engine  mount  fittings  to 
the  mount  rings  for  cracks  In  accordance 
with  Lake  Aircraft.  Division  of  Conjiolidated 
Aeronautics.  Inc..  Service  Bulletin  B61, 
dated  February  23.  1979.  Replace  cracked 
aluminum  straps,  P/N  3-5400-245.  with 
.sU-el  .straps.  P/N  2-5400-275,  In  accordance 
with  the  above-mentioned  ser\'ice  bulletin 
prior  to  further  flight. 

2.  Within  the  next  15  hours  flight  time, 
replace  the  aluminum  straps.  P/N  2-5400- 
245.  in.stalled  on  riveted  aluminum  engine 
mounts,  with  tleel  straps.  P/N  2-5400  275, 
in  arcordance  with  Lake  Aircraft.  Division 
of  Consolidated  Aeronautics.  Inc..  Service 
Bullrtm  B61.  dated  February  23.  1979. 

3.  The  manufacturer's  specifications  and 
procedures  identified  and  described  In  this 
directive  are  incorporated  herein  and  made 
a  p.irt  hereof  pursuant  to  5  U£.C.  553(aKl). 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
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upon  request  to  Lake  4  Sales  Corporation. 
P.O.  Box  399.  Tomball.  Texas  77375. 

This  amendment  is  effective  to  all 
operators  March  15.  1979,  and  was  ef- 
fective upon  receipt  for  all  recipients 
of  the  telegraphic  airworthiness  direc- 
tive dated  February  23.  1979. 

(Sees.  313(a).  601.  603.  Federal  A\1ation  Act 
of  1958.  as  amended  (49  UJS.C.  1354(a),  1421. 
1423);  sec.  6(c).  Department  of  Transporta- 
tion Act  (49  U.S.C.  1655(c));  14  CFR  11.89.) 

Issued  in  Burlington.  Massachusetts, 
on  March  6,  1979. 

Robert  E.  Whittington, 
Director. 

Note.— The  Incorporation  by  reference 
provisions  In  this  document  was  approved 
by  the  Director  of  the  Federal  Register  on 
June  19. 1967. 

(FR  Doc.  79  7950  PUed  3-14-79;  8:45  am] 
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[Airspace  Docket  No.  7ft-ASW-57] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

Designation  of  Transition  Area: 
Oniver,  Tex. 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  The  nature  of  the  action 
being  taken  is  to  designate  a  transition 
area  at  Gruver,  Tex.  The  Intended 
effect  of  the  action  is  to  provide  con- 
trolled airspace  for  aircraft  executing 
a  proposed  instrument  procedure  to 
the  Gruver  Mimicipal  Airport.  The  cir- 
cumstance which  created  the  need  for 
the  action  is  the  establishment  of  a 
navigational  aid  (NDB)  at  the  airport 
to  provide  capability  for  flight  under 
instrument  weather  conditions  to  the 
airport. 

EFFECTIVE  DATE:  June  14,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  L.  Stephenson.  Airspace 
and  Procedures  Branch  (ASW-535). 
Air  Traffic  Division.  Southwest 
Region.  Federal  Aviation  Adminis- 
tration. P.O.  Box  1689.  Fort  Worth. 
Texas  76101;  telephone  817-624- 
4911.  extension  302. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  4,  1979.  a  notice  of  pro- 
posed rule  making  was  published  In 
the  Federal  Register  (44  FR  1122) 
stating  that  the  Federal  Aviation  Ad- 
ministration proposed  to  designate  the 
Gruver.  Tex.,  transition  area.  Interest- 
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ed  persons  were  invited  to  participate 
in  this  rule  making  proceeding  by  sub- 
mitting written  comments  on  the  pro- 
posal to  the  Federal  Aviation  Adminis- 
tration. Comments  were  received  and 
one  commentor  objected  to  the  pro- 
posal. 

Discussion  of  CoMBiEirrs 

The  Department  of  Air  Force  repre- 
sentative objected  to  the  proposed 
rule.  The  commentor  expressed  con- 
cern because  the  proposed  transition 
area  overlapped  Strategic  Air  Com- 
mand (SAC)  Instniment  Routes  (IRs) 
181  and  526.  IR-526  will  be  used  for 
training  through  June  15.  1979.  IR-181 
win  be  used  for  training  through  Jan- 
uary 10.  1980.  These  two  routes  pass  In 
the  northern  portion  of  the  proposed 
transition  area.  The  projected  activity 
for  aircraft  operating  under  instru- 
ment flight  (IFR)  from  the  Gruver 
Municipal  Airport  is  rary  low.  As  of 
August  11,  1978,  there  were  only  five 
aircraft  equipped  for  Instrument  flight 
based  at  the  Gruver  Municipal  Air- 
port. IFR  traffic  In  controlled  airspace 
will  be  separated  by  the  Albuquerque 
Air  Route  Traffic  Control  Center 
(ARTCC).  There  are  adequate  commu- 
nications available  with  t>oth  civilian 
and  military  aircraft.  The  Federal  Avi- 
ation Administration  has  determined 
that  since  a  low  volume  of  dvil  IFR 
flights  will  exist  any  effect  on  the 
military  would  be  minimal.  This  notice 
was  circularized  under  Airspace 
Docket  No.  78-ASW-55  which  was  a 
typographical  error.  Except  for  edito- 
rial changes,  this  amendment  Is  that 
proposed  in  the  notice. 

TheRitle 

This  amendment  to  Subpart  G  of 
Part  71  of  the  Federal  Aviation  Regu- 
lations (14  CFR  71)  designates  the 
Gruver.  Tex.,  transition  area.  This 
action  provides  controlled  airspace 
from  700  feet  al)ove  the  ground  for  the 
protection  of  aircraft  executing  instru- 
m^t  approaw;h  procedures  to  the 
Gruver  Municipal  Airport. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. Subpart  G  of  Part  71  of  the  Feder- 
al Aviation  Regrulations  (14  CFR  Part 
71)  as  republished  (44  FR  442)  is 
amended,  effective  0901  GMT.  June 
14,  1979,  as  follows: 

In  Subpart  G  71.181  (44  PR  442).  the 
following  transition  area  is  added: 

Ordvex.  Tex. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.5-mlle 
radius  of  the  Gruver  Municipal  Airport 
(UUtude  36  14  12"  N..  longitude  101*25  56' 
W.);  within  3.5  mUes  each  side  of  the  NDB 
(latitude  36*1401  N.,  longitude  101  25  42 
W.)  019'  bearing  extending  from  the  5.5- 
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mile  radius  area  to  11.5  miles  north  of  the 
NDB 

(Sec.  307<a).  Federal  Aviation  Act  of  1958 
(49  U.S.C.  1348(a):  and  Sec.  6<c).  Depart- 
ment of  Transportation  Act  '49  U.S.C. 
1655«c)).) 

NoTE.-The  FA  A  ha-s  determimd  that  thus 
document  involve.s  a  proposed  ntjulation 
which  is  not  ron.sidered  to  be  .siKnificani 
under  the  procedures  and  criteria  prescrilx'd 
by  Executive  Order  12044  and  as  imple- 
mented by  interim  Department  of  Transpor- 
Ution  guidelin»>s  (43  FR  9582.  March  3. 
1978) 

Issued  in  Port  Worth.  Tex  ,  on  Feb- 
ruary 26.  1979. 

Paul  J.  Bakeh. 
Acting  Director.  Southwest  Region. 
IFR  Doc.  79  7486  Filed  3-14-79:  8:45  am) 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

AHeration  of  Transition  Area 

AGENCY;  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  natiiif  of  this  feder- 
al action  is  to  alter  the  controlled  air- 
space near  Black  River  Palls.  Wiscon- 
sin to  arcomniodalo  a  new  NDB  ap- 
proach procedure  into  the  Black  River 
Palls  Area  Airport.  The  new  Instru- 
ment approach  procedure  will  be  es- 
tablished to  Runway  8  and  will  replace 
the  existing  NDB  Runway  26  ap- 
proach procedure. 

EFFECTIVE  DATE:  June  14.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Doyle  W.  Hegland,  Airspace  and 
Procedurffi  Branch.  Air  Traffic  Divi- 
sion, AGL-530.  FAA.  Great  Lakes 
Region.  2300  Ea.st  Devon  Avenue. 
Dt^s  Plaines.  Illinois  60018.  Tele- 
phone (312)  694-4500.  Extension  456. 

SUPPLEMENTARY  INFORMATION: 
The  intended  affect  of  this  action  is  to 
insure  segregation  of  the  aircraft 
using  thi.s  approach  procedure  in  in- 
strument weather  conditions,  and 
other  aircraft  operating  under  visual 
conditions.  The  floor  of  the  controlled 
airspace  in  the  new  area  to  be  affected 
will  be  lowered  from  1200  above 
ground  to  700  above  ground.  The  de- 
velopment of  the  proposed  instrument 
approach  procedure  necessitates  the 
FAA  to  lower  the  floor  of  the  con- 
trolled airspace.  The  minimum  descent 
altitude  for  this  procedure  may  be  es- 
tablished below  the  floor  of  the  700 
foot  controlled  airspace.  The  floor  of 
the  controlled  airspace,  that  will  no 
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longer  be  needed  after  cancellation  of 
the  NDB  Runway  26  approach  proce- 
dure, will  be  raised  from  700  above 
ground  to  1200  alxjve  ground.  In  addi- 
tion, aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument  pro- 
cedure which  will  enable  other  aircraft 
to  circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rule  requirements. 

Discussion  or  Comments 

On  page  58827  of  the  Federal  Regis- 
ter dated  December  18.  1978.  the  Fed 
eral  Aviation  Administration  pub- 
lished a  Notice  of  Proposed  Rule 
Making  which  would  amend  Section 
71.181  of  Part  71  of  the  Federal  Avi- 
ation Regulations  so  as  to  alter  the 
transition  area  at  Black  River  Falls. 
Wisconsin.  Interested  persons  were  in- 
vited to  participate  in  this  rulemaking 
proceeding  by  submitting  written  com- 
ments on  the  proposal  to  the  FAA.  No 
objections  were  received  as  a  result  of 
the  Notice  of  Proposed  Rule  Making. 

Adoption  or  the  Amendment 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  Is 
amended,  effective  June  14.  1979.  as 
follows: 

In  §71.181  <44  PR  442),  the  following 
transition  area  is  amended  to  read: 

Black  Rivn  Falls.  Wisconsin 

Ttiat  airspace  extendtng  upward  from  700 
feet  above  the  mirlt*  viLhln  a  7-mlle  radius 
of  tlM  Black  Rlvor  rails  Are*  Airport  (tali- 
tude  44  15  06  N.  longitude  90  5100  W)  and 
within  three  statute  milen  each  «lde  of  the 
253  beturtng  from  the  Black  River  PaiU 
Area  Airport,  fxteodiag  from  the  7-mil« 
radtiw  to  S'l  mlks  southwest  of  the  airport. 

(Sec.  307(a).  Federal  Aviation  Act  of  1958 
(49  U  S.C.  1348(a));  sec.  fro.  Department  of 
Transportation  Art  (49  U.S.C.  1655(c));  Sec. 
11.61  of  the  Federal  Aviation  Regulations 
(14  CFR  11.61)) 

Non.— The  Federal  Aviation  AdminLstra 
tion  has  determined  that  thla  document  In- 
volves a  proposed  regulation  which  is  not 
considered  to  be  significant  under  the  proce 
dures  and  criteria  prescribed  by  Executive 
Order  12044  and  as  implemented  by  interim 
Department  of  Transportation  guidelines 
(43  FR  9582:  March  8.  1978). 

Issued  in  Des  Plaines,  111.,  on  March 
9.  1979. 

Wayne  J.  Barlow. 
Acting  Director. 
Great  LaJcea  Region. 
IFR  Doc.  79-7940  Filed  3  14-79;  8  45  am) 
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(Airspace  Docket  No.  79-NE  021 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

AHeration  of  the  South  Weymouth, 
Matiochusetts,  Control  Zone 

AGENCY;  Federal  Aviation  Adminis 
tration  (FAA).  DOT. 

ACTION;  Final  rule. 

SUMMARY:  This  amendment  alters 
the  South  Weymouth,  Massachu.sett.s. 
(NAS)  control  zone  by  changing  th( 
effective  hours  to  coincide  with  the 
control  tower  hours  of  op>eratlon. 

EFFECTIVE  DATE:  March  15.  1979 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  G.  Carlson.  Operations  Pro 
cedures  and  Airspace  Branch.  ANE- 
536.  Air  Traffic  Division,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  telephone 
<617) 273-7385. 

SUPPLEMENTARY  INFORMATION 
The  purpose  of  this  amendment  to 
Subpart  P  of  Part  71  of  the  Federal 
Aviation  Regulations  <  14  CFR  Part  71 ) 
is  to  reduce  the  effective  hours  of  the 
South  Weymouth,  Massachusetts,  con 
Lrol  zone. 

As  the  reduction  is  leas  restrictive 
and  will  impose  no  additional  burden 
on  any  person,  notice  or  public  proce- 
dure hereon  are  unnecessary,  and  the 
amendment  may  be  made  effective  in 
leas  than  30  days. 

Adoption  or  tub  Ambmdmpit 

Accordingly,  pursuant  to  the  author 
ity  delegated  to  me  by  the  Administra 
tor.  Subpart  F  of  Part  71  of  the  Feder 
ml  Aviation  Regulations  (14  CFR  Part 
71)  is  amended,  effective  0901  G.m.I.. 
March  15.  1979  as  follows:. 

1.  Amend  5  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  by  delct 
ing  from  the  description  of  the  South 
Weymouth.     Massachusetts,     control 
zone: 

This  control  Eone  is  effective  from  0700 
2300   hours.    Icxral    time.    Monday    through 
Thursday;     0700  2400     hours,    local     time. 
Friday;  0001-2400  hours,  local  time.  Satur 
day;  0001-2400  hours,  local  time.  Sunday. 

and  sutxstltutlng  In  lieu  thereof: 

This  control  zone  is  effective  from  0700 
2300   hours,   local    time.   Tuesday   through 
Sunday. 

(Sec.  307(a).  Federal  Aviation  Act  of  1958 
(72  Stat.  749:  49  US C.  1348(a);  sec.  6(c).  De- 
partment of  Transportation  Act  (49  U.S.C. 
l«5S<c))«. 


Issued  in  Burlington,  Massachusetts, 
on  March  6.  1979. 

Robert  E.  WHrrriNGTON, 
Director,  New  England  Region. 
[FR  Doc.  79-7941  Piled  3-14-79;  8:45  am] 
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[Airspace  Docket  No.  78-SO-48] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

Alteration  of  Transition  Area,  Union 
Cty,  Tennesseo 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  alters  the 
Union  City.  Tennessee,  transition  area 
by  lowering  the  base  of  controlled  air- 
space south  of  Everett-Stewart  Airport 
from  1200  to  700  feet  and  eliminating 
the  existing  north  transition  area  ex- 
tension. This  action  provides  necessary 
additional  airspace  for  accommodation 
of  the  proposed  SDF  Runway  36 
Standard  Instrument  Approach  Proce- 
dure and  deletes  airspace  no  longer  re- 
quired due  to  relocation  of  the  Union 
City  Nondlrectlonal  Radio  Beacon. 

EFFECTIVE  DATE:  April  1.  1979. 

ADDRESS:  Federal  Aviation  Adminis- 
tration. Chief,  Air  Traffic  Division, 
P.O.  Box  20636.  Atlanta,  Geopgia 
30320. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ronald  T.  Niklasson.  Airspace  and 
Procedures  Branch.  Federal  Aviation 
Administration.  P.O.  Box  20636.  At- 
lanU.  Georgia  30320:  telephone:  404- 
763-7646. 

SUPPLEMENTARY  INFORMATION: 
A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
Thursday.  July  20.  1978  (43  FR  31161), 
which  proposed  the  alteration  of  the 
Union  City,  Tennessee,  transition 
area.  No  objections  were  received  from 
this  Notice. 

Adoption  or  the  Amendment 

Accordingly,  Subpart  G,  5  71.181  (44 
FR  442)  of  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  GMT.  March 
15.  1979.  as  follows: 

Union  Cttv.  Tennessee 

•■•  •  •  within  3  miles  each  side  of  the 
186'  and  347  bearings  from  the  Union 
City  RBN  (latitude  36  23  06  N..  longi- 
tude 88  58  50  W.).  extending  from  the 
5.5-mile  radius  area  to  8.5  miles  north 
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and  south  of  the  RNB  •  •  •"  is  de- 
leted, and within  3  miles  each 

side  of  the  186°  bearing  from  the 
Obion  RBN  (latitude  36°17'51  N..  lon- 
gitude 885940  W.).  extending  from 
the  5.5-mile  radius  area  to  8.5  miles 
south  of  the  RBN  •  •  •"  Is  substituted 
therefor. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1348(a))  and 
sec.  6(c)  of  the  Department  of  Transporta- 
tion Act  (49  U.S.C.  1655(c)).) 

Note.— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  in- 
volves a  regulation  which  is  not  considered 
to  be  significant  under  the  procedures  and 
criteria  prescribed  on  Executive  Order  12044 
and  as  Implemented  by  Interim  Department 
of  Transportation  guidelines  (43  FR  9582: 
March  8.  1978). 

Issued  in  East  Point.  Georgia,  on 
February  28.  1979. 

Phillip  M.  Swatek. 
Director,  Southern  Region. 
CFR  Doc.  79  7944  Filed  3-14-79;  8:45  am] 
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[Airspace  Docket  No.  79-SO-4] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING  POINTS 

Alteration  of  Transition  Area,  Paris, 
Tennesseo 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Pinal  rule. 

SUMMARY:  This  rule  alters  the 
Paris.  Tennessee,  transition  area  to  ac- 
commodate a  new  SDP/Localizer  and 
NDB  Standard  Instrument  Approach 
Procedure.  The  existing  NDB  is  being 
relocated  approximately  5  miles  south 
of  the  Henry  County  Airport  and  will 
serve  as  the  final  approach  fix  for 
both  approaches. 

EFFECTIVE  DATE:  March  15.  1979. 

ADDRESS:  Federal  Aviation  Adminis- 
tration. Chief.  Air  Traffic  Division, 
P.O.  Box  20636.  Atlanta,  Georgia 
30320. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ronald  T.  Niklasson.  Airspace  and 
Procedures  Branch,  Federal  Aviation 
Administration.  P.O.  Box  20636.  At- 
lanta. Georgia  30320;  telephone:  404- 
763-7646. 

SUPPLEMENTARY  INFORMATION: 
The  Paris,  Tennessee,  transition  area 
is  t>eing  altered  to  provide  controlled 
airspace  for  IFR  operations  at  the 
Henry  County  Airport  predicated  on 
the  new  SDP/Localizer  and  NDB  pro- 
cedures. The  existing  transition  area 
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extensions,  described  in  Subpart  G. 
§  71.181  (44  FR  442)  of  Part  71  of  the 
Federal  Aviation  Regulations  ( 14  CFR 
Part  71)  will  be  deleted  and  a  new  ex- 
tension, of  lesser  dimension,  will  be  es- 
tablished. Since  this  alteration  lessens 
the  burden  on  the  public,  notice  and 
public  procedure  hereon  are  unneces- 
sary. 

Adoption  or  the  Amendment 

Accordingly.  Subpart  G,  5  71.181  (44 
FR  442)  of  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  G.m.t..  March 
15.  1979,  as  follows: 

Paris,  Tennessee 

"•  •  •  within  3  miles  each  side  of  the 
213*  and  353°  bearings  from  the  Paris 
RBN  (lat.  36''20'28  N.,  long. 
88'22'46"W.),  extending  from  the  5- 
mile  radius  area  to  8.5  miles  southwest 
and  north  of  the  RBN  •  •  •'  Is  de- 
leted, and  "•  •  •  within  2  miles  each 
side  of  the  015°  bearing  from  the 
Trainer  RBN  (lat.  36°14'57"N..  long. 
88°2452"W.).  extending  from  the  5- 
mile  radius  area  to  the  RBN  •  •  •"  is 
substituted  therefor. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1348(a))  and 
sec.  6(c)  of  the  Department  of  Transporta- 
tion Act  (49  U.S.C.  1655(C)).) 

Note.— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  in- 
volves a  regulation  which  is  not  considered 
to  be  significant  under  the  procedures  and 
criteria  prescribed  by  Executive  Order  12044 
and  as  implemented  by  Interim  Department 
of  Transportation  guidelines  (43  FR  9582; 
March  8.  1978). 

Issued  in  East  Point.  Georgia,  on 
February  28.  1979.  • 

,  Phillip  M.  Swatek. 

Director,  Southern  Region. 
(FR  Doc.  79-7945  PUed  3-14-79;  8:45  am] 
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(Airspace  Docket  No.  78-SO-68] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING  POINTS 

Designation  of  Transition  Area,  Cairo, 
Go.;  Correction 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACTION:  Correction  of  final  rule. 

SUMMARY:  This  rule  designates  the 
Cairo,  Georgia,  transition  area.  The 
Final  Rule  published  on  January  22, 
1979.  contained  an  erroneous  bearing 
from  the  Caidy  RBN  on  which  an  ex- 
tension was  designated.  This  correc- 
tion will  reflect  the  correct  bearing. 
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EFFECTIVE  DATE:  March  15.  1979. 

ADDRESS:  Federal  Aviation  Adminis- 
tration. Chief.  Air  Traffic  Division. 
P.O.  Box  20636.  Atlanta,  Georgia 
30320. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Harlen  D.  Phillips.  Airspace  and  Pro- 
cedures   Branch.    Federal    Aviation 
Administration.  P.O.  Box  20636.  At- 
lanta. Georgia  30320;  telephone:  404- 
763-7646. 
SUPPLEMENTARY  INFORMATION: 
The  Final  Rule  publi.shed  in  the  Fed- 
eral Register  on  Monday.  January  22, 
1979  (44  FR  4462).  contained  an  incor- 
rect  bearing.  This  correction  to  the 
Final  Rule  contains  the  correct  bear- 
ing on  which  an  extension  is  designat- 
ed in  the  Cairo.  Georgia.  Transition 
Area  description.  Since  this  action  is 
editorial  in  nature,  notice  and  public 
procedure  hereon  are  not  necessary. 

Adoption  of  the  Amendment 

Accordingly,  Subpart  G,  §71.181  (44 
FR  442)  of  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CPR  Part  71)  is 
pmended.  effective  immediately,  as 
hrreinaf ter  set  fort  h: 

Cairo.  Georgia 

•  *  •  the  137  bearing  *  •  *  is  deleted 
ond  •  •  •  the  317  bearing  •  •  •  is  sub- 
stituted therefor. 

(.Seo.  307(a).  FtHlorai  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  1348(a))  sec.  6(c).  De- 
partment of  Tran.sportation  Act  (49  U.S.C. 
I(i55«c)).> 

NoTE.-The  Federal  Aviation  Admtnistra- 

•  on  ha.s  determined  that  tlii.s  dortimcnt  in- 
V'>lves  a  regulation  winch  i.s  not  con.sidered 
to  be  siKnificant  under  the  procedures  and 
criteria  prescrit)ed  by  Exwutive  Order  12044 
a'ld  as  implementtd  by  interim  Department 
t>i  Tran.'^portation  (tuidelines  (43  PR  9582: 
M.irch  8.  1978). 

Issued    in   East    Point.    Georgia,   on 
I'  'bruary  28.  1979. 

Phillip  M.  Swatek, 
Director,  Southern  Region. 

IFR  Doc  79-7946  Filed  3-14-79:  8:45  am) 
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(Docket  No.  16220:  Amdt.  No.  91-1551 

PART  91— GENERAL  OPERATING 
AND  FLIGHT  RULES 

Operations  Review  Program;  Amend- 
ment No.  3:  Airspace,  Air  Traffic 
and  General  Operating  Rule 
Amendments 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Pinal  rule. 


RULES  AND  REGULATIONS 

SUMMARY:  This  amendment  updates 
regulations  concerning  terminal  con- 
trol areas  (TCAs),  use  of  noise  abate- 
ment preferential  runways,  and  flight 
plan  information  regarding  the 
numt)er  of  persons  aboard  aircraft.  It 
is  part  of  the  Operations  Review  Pro- 
gram and  affects  regulations  Involving 
airspace,  air  traffic,  and  related  gener- 
al operating  rules  considered  under 
that  Program- 
EFFECTIVE  DATE:  April  16.  1979.       — 

FOR      FURTHER      INFORMATION 
CONTACT. 

William  E.  Broadwater,  Airspace  and 
Air  Traffic  Rules  Division,  Air  Traf- 
fic Service,  Federal  Aviation  Admin- 
istration, 800  Independence  Avenue, 
SW.,  Washmgton,  DC.  20591;  tele- 
phone (202)  426-3128. 

SUPPLEMENTARY  INFORMATION: 

Background  of  Operations  Review 
Program 

These  amendments  are  a  part  of  the 
1975-1976  Operations  Review  Pro- 
gram. The  FAA  initiated  an  Oper- 
ations Review  Program  because  of 
technological  advances  in  aviation, 
growth  In  aeronautical  activity,  and 
the  favorable  reception  of  an  analo- 
gous Airworthiness  Review  Program. 
The  Operations  Review  Program  is 
part  of  FAAs  efforts  to  respond  to  the 
safety  needs  of  the  general  public  and 
the  aviation  community. 

Although  the  changes  In  this 
amendment  pertain  only  to  airspace, 
air  traffic,  and  related  general  operat- 
ing rules,  the  1975-1976  Operations 
Review  P»rogram  included  other  rules, 
which  are  the  subject  of  other  amend- 
ments involving  maintenance,  airmen 
certification,  air  carrier  certification, 
air  travel  clubs  and  operators  for  com- 
pensation or  hire,  and  schools  and 
other  certificated  agencies. 

On  February  28,  1975,  the  FAA  pub- 
lished Notice  No.  75-9  In  the  Federal 
Register  (40  FR  8685)  announcing  the 
1975-1976  Operations  Review  Program 
and  requested  all  interested  persons  to 
submit  proposals  for  amending  Parts 
43.  63.  65.  91.  101.  105.  121.  123.  127 
and  129  of  the  FARs.  In  response,  the 
FAA  received  more  than  900  proposals 
from  the  public  and  various  FAA  com- 
ponents. On  June  4.  1975.  the  FAA 
published  Notice  No.  75-9A,  in  the 
Federal  Register  (40  FR  24041).  stat- 
ing that  each  proposal  received  in  re- 
sponse to  Notice  No.  75-9  had  been 
evaluated  and  compiled  into  a  docu- 
ment entitled  '•Compilation  of  Propos- 
als." That  notice  also  stated  that  the 
proposals  contained  in  that  document 
would  be  considered  as  possible  agenda 
Items  for  the  1975-1976  Operations 
Review  Conference,  scheduled  to  be 
held  on  December  1-5,  1975.  Copies  of 
the  "Compilation  of  Proposals"  were 


sent  to  each  person  and  organization 
submitting  a  proposal.  Copies  were 
also  made  available  to  any  person  re- 
questing a  copy.  As  scheduled,  the  Op- 
erations Review  Conference  was  held 
in  Arlington.  Virginia,  on  December  1- 
5.  1975. 

After  evaluating  the  comments  sub- 
mitted in  response  to  Notice  No.  75-9A 
and  those  made  by  the  participants  at 
the  1975-1976  Operations  Review  Con- 
ference, the  FAA  determined  that  a 
numl)er  of  the  proposals  were  ade- 
quately justified  to  serve  as  the  basi.s 
for  a  notice  of  proposed  rule  making. 

BACKGROtJND  OF  THIS  AMENDMENT 

On  October  26.  1976.  the  FAA  pub 
lished  Notice  No.  76-20  (41  FR  46875). 
proposing  to  amend  Parts  71  and  91  of 
the  FARs  to  revoke  all  provisions  for 
Group  III  terminal  control  areas 
(TCAs)  and  the  200-knot  (230  m.p.h.) 
Indicated  airspeed  restriction  for  all 
TCAs.  and  to  make  certain  editorial 
and  clarifying  changes  to  require- 
ments regarding  flight  plan  Informa 
tlon  and  a  pilot's  request  of  a  runway 
other  than  the  one  assigned  by  ATC 
for  noise  abatement  purposes.  Inter- 
ested persons  have  been  afforded  an 
opportunity  to  participate  In  the 
making  of  this  amendment  and  due 
consideration  has  been  given  to  all 
matters  presented. 

Twenty-seven  commenters  respond- 
ed to  Notice  No.  76-20.  Of  those,  five 
concurred  with  all  of  the  proposed 
changes,  without  offering  any  accom- 
panying comments.  The  following  dl.s- 
cusslon  of  the  comments  from  the  re- 
maining twenty-two  commenters  Is  ar- 
ranged according  to  the  particular  pro- 
posal to  which  they  relate. 

5  91.24— ATC  Transponder  and  Airro- 
uatic  Pressure  Altitude  Reporting 
Equipment 

COMMENTS:  Five  commenters  ad- 
dressed the  proposed  changes  to 
§  91.24  to  delete  the  obsolete  dates  for 
complying  with  the  required  iLse  of 
ATC  transponder  and  automatic  pres- 
sure altitude  reporting  equipment,  and 
to  revoke  the  provisions  Involving 
Group  III  TCAs.  Of  those  five,  one  op- 
posed deleting  the  obsolete  compliance 
dates  on  the  grounds  that  the  FAA 
would  be  "mandating  that  all  aircraft 
be  equipped  with  automatic  pressure 
altitude  reporting  equipment."  A 
second  opposed  the  proposal,  believing 
It  would  establish  a  requirement  that 
the  equipment  be  used  for  entry  Into 
any  TCA.  A  third  expressed  concern 
that  the  proposal  would  require  use  of 
the  equipment  in  all  controlled  air- 
space. 

RESPONSE:  Pinal  action  on  the 
proposal  to  revoke  the  provisions  in- 
volving Group  III  TCAs  Is  being  with- 
held to  ensure  consistency  with  addi- 
tional    proposals     concerning     "con- 


trolled visual  flight"  that  are  being 
separately  developed  by  the  FAA.  See 
Notice  78-19  "Proposed  Controlled 
Visual  Flight  Rules.'  published  In  the 
Federal  Register  (44  PR  1322)  on 
January  4.  1979. 

In  response  to  the  comments  con- 
cerning compliance  dates.  It  should  be 
noted  that  the  proposed  change  to 
§91.24  did  not  Include  any  of  the  re- 
quirements as  underst(x>d  and  ex- 
pressed by  the  commenters.  The  pro- 
posal concerned  amending  §  91.24  only 
to  delete  the  obsolete  compliance 
dates. 

The  current  specifications,  perform- 
ance standards,  and  requirements  for 
the  use  of  transponder  equipment  for 
U.S.  Registered  Civil  Aircraft  in  all 
airspace  and  for  all  aircraft  in  con- 
trolled airspace  were  promulgated 
through  a  series  of  amendments  to  the 
FARs  (Amdt.  91-116)  (38  FR  14672. 
June  4.  1973);  as  amended  by  Amdt. 
91-123  (39  FR  23253,  June  27  1974); 
Amdt.  91-127  (40  FR  16652.  April  14, 
1975);  and  Amdt.  91-128  (40  PR  27015. 
June  26.  1975).  This  amendment  does 
not  alter  any  requirement  concerning 
transponders  or  affect  their  use  in  any 
airspace;  it  merely  deletes  references 
to  compliance  dates  that  have  already 
passed,  and  is  thus  an  editorial 
change.  The  section  heading  Is  also 
changed,  from  'ATC  transponder 
equipment"  to  "ATC  transponder  and 
altitude  reporting  equipment  and 
use."  This  editorial  change  reflects  the 
fact  that  §  91.24  is  not  limited  to  tran- 
sponder equipment  standards,  but  in- 
cludes requirements  for  the  use  of 
that  equipment  and  the  use  of  auto- 
matic pressure  altitude  reporting 
equipment.  No  substantive  change  re- 
sults. 

§  91.70(c)— Elimination  of  the  200- 
Knot  Speed  Restriction 

COMMENTS:  Six  comments  were 
received  on  the  proposal  to  revoke 
(91.70(0  and  to  make  a  related 
change  to  S  91.1(b)(1).  Section  91.70(c) 
Imposes  a  200-knot  (230  m.p.h.)  indi- 
cated airspeed  restriction  on  oper- 
ations in  airspace  underlying  a  TCA  or 
in  a  VFR  corridor  designated  through 
a  TCA.  As  a  result  of  revoking 
§91.70(0.  the  250-knot  (288  m.p.h.) 
speed  restriction  of  §  91.70(a)  would 
have  applied  to  these  areas.  Three 
commenters  agreed  with  the  proposed 
change  on  the  basis  of  reduction  of 
cockpit  workload  and  increased  ability 
of  pilots  to  observe  other  traffic,  as 
stated  in  Notice  No.  76-20. 

One  commenter  expressed  disbelief 
with  the  position  that  an  Increase  of 
50  knots  In  TCAs  would  improve  the 
deck  angle  and  consequently  would 
have  a  favorable  Impact  on  the  "see 
and  avoid"  principle.  Another  com- 
menter stated  that  the  elimination  of 
the      200-knot     airspeed      restriction 
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would  be  unwise  and  unsafe,  even 
though  aircraft  operating  in  TCAs  are 
under  positive  control.  One  com- 
menter disputed  the  anticipated  effect 
of  increasing  the  speed  restriction  to 
250  knots  when  he  stated  that  a  slower 
speed  would  allow  more  time  for  a 
crew  to  see  and  avoid  other  air  traffic. 
RESPONSE:  The  FAA  has  deter- 
mined that  this  provision  should  not 
be  adopted  at  this  time,  in  order  to 
permit  further  review  of  the  safety  ob- 
jections raised  by  the  commenters. 
This  proposal  in  Notice  No.  76-20  may 
be  adopted  at  a  later  date. 

§  91.83(a)— Plight  Plan  Information: 
Number  of  Persons  in  Aircraft 

COMMENTS:  Nine  commenters 
agreed  with  the  proposal  that,  imless  a 
passenger  manifest  is  readily  available, 
the  flight  plan  should  include  the 
number  of  persons  in  the  aircraft.  One 
commenter  objected,  stating  thatr  any 
requirement  that  the  number  of  per- 
sons in  an  airline  aircraft  be  included 
in  either  computer-stored  or  nonstored 
flight  plans  would  impose  an  unneces- 
sary and  unjustified  burden  on  the  air- 
lines. No  commenter  objected  to  the 
effect  of  the  proposal,  which  is  to 
extend  the  requirement  to  list  the 
number  of  persons  in  the  aircraft 
beyond  international  flights. 

RESPONSE:  The  FAA  agrees  that 
to  require  passenger  information  on 
airline  stored  and  nonstored  flight 
plans  would  be  burdensome  and  un- 
necessary. There  are  times  when  the 
actual  number  of  passengers  boarded 
is  not  known  until  departure  time  or 
beyond.  At  that  point,  the  flight  plan 
has  usually  been  filed  or  computer 
stored.  If  a  passenger  manifest  is  not 
available  in  the  latter  situation,  com- 
pliance with  the  proposal  would  re- 
quire the  filing  of  an  amended  flight 
plan  for  each  departure.  This  was  not 
the  intended  effect  of  the  proposed 
change.  This  amendment  makes  It 
clear  that  the  number  of  persons  in 
the  aircraft  need  not  be  furnished 
'"where  that  information  is  otherwise 
readily  available  to  the  FAA." 

§  91.87— Operation  at  Airports  With 
Operating  Control  Towers 

COMMENTS:  Ten  persons  com- 
mented on  the  proposal  to  amend  the 
second  sentence  of  §  91.87(g).  Under 
the  proposal,  the  parenthetical  phrase 
""(air  traffic  and  other  conditions  per- 
mitting)" would  be  removed  and  a  pro- 
vision would  be  added  to  clarify  that  a 
pilot  may  request  ATC  approval  to  use 
a  runway  other  than  the  one  designat- 
ed for  noise  abatement  purposes  if  he 
determines  its  use  is  required  in  the 
interest  of  safety.  Only  one  com- 
menter disagreed  with  the  proposal. 
That  commenter  expressed  the  belief 
that  the  safe  and  efficient  operation 
of  all  aircraft  is  best  served  by  the 
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present  §  91.87(g)  where  the  safety  In- 
terest is  not  expressly  the  only  justifi- 
cation for  requesting  the  use  of  a 
runway  other  than  the  one  assigned. 
The  commenter  felt  that  many  other 
considerations  are  involved  in  the  se- 
lection of  the  desired  runway,  such  as 
economics,  operational  necessities, 
time,  and  fuel  consumption. 

RESPONSE:  The  FAA  does  not 
agree  with  the  commenter's  view  of 
what  is  permitted  under  the  current 
rule.  Section  91.87(g)  reflects  the 
formal  noise  abatement  runway  use 
system.  Under  this  system,  the  FAA 
insures  that  the  runway  program  in 
use  is  in  consonance  with  noise  abate- 
ment procedures,  unless  inconsistent 
with  safety.  Under  the  regulation, 
only  safety  considerations  permit  ATC 
to  assign  a  runway  other  than  the  one 
designated  for  noise  abatement  pur- 
poses. This  amendment  is  adopted  to 
clarify  that  aspect  of  the  current  rule. 
No  substantive  change  results.  Like 
the  current  rule.  §  91.87(g),  as  amend- 
ed herein,  does  not  authorize  ATC  to 
assign  a  runway,  deviating  from  a 
formal  runway  use  program,  for  rea- 
sons of  <»st.  time,  or  fuel  conservation. 
Aircraft  operators  desiring,  for  reasons 
other  than  safety,  to  use  runways  not 
Included  in  a  formal  runway  use  pro- 
gram, should  direct  their  requests  to 
the  airport  proprietor. 

§  91.90(c)— Revocation  of  Regulation 
Concerning  GROtn»  III  Terminal 
Control  Areas 

COMMENTS:  Sixteen  commenUi 
were  received  on  the  proposal  to 
revoke  §91.90(0.  which  establishes 
rules  for  operating  In  Group  III 
TCA's,  and  to  delete  the  reference  in 
§ 71.12  to  Group  III  TCAs.  As  already 
mentioned,  the  FAA  is  withholding 
final  action  on  this  and  other  changes 
dealing  with  Group  III  TCA's  to 
Insure  consistency  with  proposals  con- 
cerning "'Controlled  Visual  Flight" 
which  are  being  separately  developed. 

Adoption  of  the  Amendment 

Accordingly.  Part  91  of  the  Federal 
Aviation  Regulations  (14  CPR  Part  91) 
is  amended,  effective  April  16.  1979,  as 
follows: 

1.  By  amending  §  91.24  by  amending 
the  section  heading  and  paragraphs 
(b)  (l)-(4)  to  read  as  follows: 

§91.24    ATC  transponder  and  altitude  re- 
porting equipment  and  us«. 


(b)  •  •  • 

(1)  In  Group  I  Terminal  Control 
Areas  governed  by  §  91.90(a); 

(2)  In  Group  II  Terminal  Control 
Areas  governed  by  §  91.90(b).  except  as 
provided  therein; 
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(3)  In  Group  III  Terminal  Control 
Areas  governed  by  §91.90(0.  except  as 
provided  therein;  and 

(4)  In  all  controlled  airspace  of  the 
48  contiguous  States  and  the  District 
of  Columbia,  above  12,500  feet  MSL. 
excluding  the  airspace  at  and  below 
2.500  feet  AGL. 

2.  By  amending  §91.83  by  revising 
paragraph  (aXlO)  to  read  as  follows: 

§91.8.3     Kliicht  plan:  Infnrmution  rei^uired. 

(a)  •  •  • 

(10)  The  number  of  persons  m  the 
aircraft,  except  where  that  informa- 
tion is  otherwi.se  readily  available  to 
the  FAA. 


3.  By  amending  §91.87  by  revising 
the  last  .sentence  in  paragraph  (g)  to 
read  as  follows: 


§9I.K7     Operation  at  airport)*  with  operat- 
inic  control  liiwers. 


(g)  •  •  •  However,  consistent  with 
the  final  authority  of  the  pilot  in  com- 
mand concerning  the  .safe  operation  of 
the  aircraft  as  prescribed  in  §  91.3(a), 
ATC  may  a-s-sign  a  different  runway  if 
requested  by  the  pilot  in  the  interest 
of  safety. 


<S»Ts.  307.  313(a»,  aj»d  601.  Ft'dt-ral  Aviation 
Act  of  1958,  a.s  amondrd  (49  USC  1348. 
1.3&4(a).  and  1421V.  st-c.  6<c).  D«-partment  of 
Tran-sponalion  Act  (49  U.S.C.  1655(c)).) 

Note. -The  Fed«  ral  Aviation  AdminLstra- 
Lion  ha.s  dcU>rmined  lliat  Ihis  document  is 
not  .siKnificant  under  the  criteria  in  Execu- 
tive Order  12044  and  s«>l  forth  in  Interim 
Department  of  Traasportation  Guidelines. 

Issued  in  Washington,  DC,  on 
March  6.  1979. 

Langhorne  Bond. 
Admini3trator. 

(FR  Doc.  79  7943  MIed  3  14  79;  8:45  am) 
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(Docliet  No.  18886;  Amdt.  No.  95  284) 

SUKCHAPTEI  F— AM  TRAFFIC  AND  GENERAL 
OfERATING  RULES 

PART  95— IFR  ALTITUDES 

Miscellaneous  Amendments 

AGENCY:  Federal  Aviation  Adminis 
t  rat  ion  (FAA),  DOT, 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the  re- 
quired IFR  (instrument  flight  rule)  al- 
titudes and  changeover  points  for  cer- 
tain Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR  al- 
titude is  prescribed.  These  regulatory 
actions  are  needed  l)ecause  of  changes 
occurring  in  the  National  Airspace 
System,  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use 
of  the  navigable  airspace  under  Instru- 
ment conditions  In  the  affected  areas. 

EFFECTIVE  DATE:  April  19,  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Lewis  O.  Ola,  Flight  Procedures  and 
Airspace  Branch  (AFS-730).  Aircraft 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation  Adminis- 
tration. 800  Independence  Avenue, 
SW,.  Washington.  DC.  20591:  tele- 
phone: (202)426-8277. 

SUPPLEMENTARY  INFORMATION: 
This  amendment  to  Part  95  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  95)  prescribes  new.  amended,  sus- 
pended, or  revoked  IFR  altitudes  gov- 
erning the  operation  of  all  aircraft  in 
IFR  flight  over  a  specified  route  or 
any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for  Fed- 
eral airways.  Jet  routes,  or  direct 
routes  as  prescrilied  In  Part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
cliangeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  Is 
adequate  for  safe  flight  operations 
and  free  of  frequency  interference. 
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The  reasons  and  circumstances 
which  create  the  need  for  this  amend- 
ment involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provides  for 
the  safe  and  efficient  use  of  the  navi- 
gable airspace.  In  addition,  tho.se  var- 
ious rea.sons  or  circumstances  require 
making  this  amendment  effective 
before  the  next  scheduled  charting 
and  publication  date  of  the  flight  in- 
formation to  assure  Its  timely  avail 
ability  to  the  user.  The  effective  date 
of  this  amendment  reflects  those  con- 
siderations. In  view  of  the  close  and 
Immediate  relationship  between  these 
regulatory  changes  and  safety  In  air 
commerce,  I  find  that  notice  and 
public  procedure  before  adopting  this 
amendment  is  unnecessary.  Impracti- 
cable, or  contrary  to  the  public  Inter- 
est and  that  good  cause  exists  for 
making  the  amendment  effective  In 
less  than  30  days. 

Adoption  or  the  Amendment 
Accordingly  and  pursuant  to  the  au- 
thority delegated  to  me  by  the  Admin- 
istrator. Part  95  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t, 

(Sees.  307  and  1110,  Federal  Aviation  Art  of 
1958  (49  U.S.C.  1348  and  1510);  sec.  «(c),  De 
partment  of  Tnmaportatlon  Act  (49  V£C 
1655(c)):  and  14  CFR  11.49<bM3).) 

NoTi::  The  FAA  has  determined  that  this 
document  involves  a  regulation  which  Is  not 
significant  under  Executive  Order  12044,  as 
Implemented  DOT  Regulatory  Policiv's  and 
Procedures  (44  FR  11034:  February  26. 
1979).  Since  this  regulatory  action  Involves 
an  established  body  of  technical  require- 
menu  for  which  frequent  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current  and  promote  safe 
flight  operations,  the  anticipated  Impact  is 
so  minimal  that  this  action  does  not  war 
rant  preparation  of  a  regulatory  evaluation. 

Issued     In     Washington,     D.C.     on 
March  9.  1979. 

James  M.  Vines. 

Chief.  Aircrajl 
Programs  Division. 


[4910-13-C]  itS.IOOl  OI«ECT  ROUTES-U.S. 

il  MmtmM  ky  tUimf. 
FROM  TO 

Bcllort,  Ohio  von  Ucky  INT,  W.V.. 


MEA 
3S00 


tW.IOOl  DIRECT  l»00TE$-U.$. 

it  MMa4*4 1*  MtU: 

FROM  TO  MEA 

Monhi  INT,  C»l.f.  („,.  16J  M  ni  Von  Nvyi  VQR         4000 

&  323  M  ro^  Let  An«el«t  VOR 


SnI  Beach.  Col.l.  VOR 


Monio  INT.  Col.l. 
Bohoao  Raoloi 


I  Lia*  it  MwoM  I*  rood  ia  pti: 
•Swje  INT,  Bh.  Oo«(  BohoM.  Bh.  NOB 

•nSOO-MCA  Siogt  INT.  $E  .bound 

§M.»002  VOR  FEDERAL  AIRWAY  2 
•  t  oaooM  to  road  io  fit: 


FROM 
Minwopolit.  MiiM.  VOR 
Fes«>  INT.  Minn. 
Rcfie»  INT.  M<mt. 
Vio  N  oliet. 

*2iOO-MOCA 
Elpot  INT.  M.nn. 
Vm  N  olior. 

'2800  MOC A 


TO 

R*Nt  INT.  M.m. 
Nod.no.  M.nn.  VOR 
Elpot  INT.  M.M>. 
V>e  N  alter. 

Dodie  INT,  M.n«. 
Via  N  ollof . 


?W.60O4  VOR  FEDERAL  AIRWAY  4 

it  oaoodod  la  rood  Io  put: 

FROM  TO 

ln..0MMfodEII»ntbu-»VOR  N.olt  INT.  Woih. 
*210MrodMot»t.  Loko  VOR 

^•«Nolt...  V.oN  altar. 

N.olt  INT.  Woth.  p,,£o_  «f„|,   von 

Via  N  alter.  y.o  N  oltat. 

ifS.»OOS  VOR  FEDERAL  AIRWAY  S 

it  OMadad  *>  read  ia  ft>: 

FROM  TO 

Mitoi.  INT.  Oh.o  Henna  INT.  Okie 

Henna  INT.  Oh.a  Sh.ii  INT   Gh.o 

'2400-MOCA 

Sh.rt  INT.  Oh.e  Appleton.  Ohio  VOR 

iKAW  VOR  FEDERAL  AIRWAY  I 

it  aaaadod  H  toed  ia  pmt: 
FROM  TO 

Seol  Beech.  Col.l.  VOR  Ahe.ai  INT,  Calif. 

•2400-MOCA 
Ahe.ai  INT,  Col.1.  •Ol..e  INT.  Calil. 

•4100-MCA  01. ve  INT,  NE-bovnd 

IVS.MOI  VOR  FEDERAL  AIRWAY  I 


FROM 

Seal  Beach.  CaM.  VOR 
Via  N  alter. 

'2400-MOCA 


TO 

Ahe.m  INT.  Calif. 
Via  N  altar. 


2S00 


16000 


MEA 
3400 
3000 

■3400 


*3500 
MEA 
3S00 


MEA 
3000 
'4000 

3000 


MEA 
*3000 

3000 


MEA 
*3000 


H$.Mn  VOR  FEDERAL  AIRWAY  11 
it  aoiaadad  la  lead  ia  patt: 
FROM  TO 

*Ranliin  INT.  Mitt.  Jacltoa.  Milt.  VOR 

'3400-MRA 
'MSOO-MOCA 

ifiMM  VOR  FEDERAL  AIRWAY  13 

it  aoiaadad  to  road  ia  ^it: 


FROM 

Moton  City.  lo»o  VOR 

Via  W  altar. 

Freed  INT,  M.nn. 

Via  Walter. 

'4600-MRA 

••2600-MOCA 

Alowr  INT,  Minn. 

Via  W  olter. 

'2400-MOCA 


TO 

Freed  INT.  Mina. 

Vio  W  alter. 
-AtoMr  INT,  Mia*. 

Via  W  oltor 


Pratt  INT.  Minn. 
Via  W  oltor. 


■EA 
••2300 


MEA 


mM\t  VOR  FEDERAL  AIRWAY  M 
it  OBoadod  to  rood  ia  part; 
FROM  TO 

Saml  INT,  Tenn.  Hinch  Mountain,  Tana.  VOR 

StSiOtf  VOR  FEDERAL  AIRWAY  I* 

it  aaooded  Io  leod  ia  pait: 
FROM  TO 

Woanif  INT,  Colo.  Nunnt  INT,  Calo. 

'7000-MOCA 

§fS.M2l  VOR  FEDERAL  AIRWAY  21 
it  oaoaded  to  dolete: 
FROM  TO 

Carp  INT,  Cal.l.  Soot  Beech,  Cal.l.  VOR 

§«S.602I  VOR  FEDERAL  AIRWAY  21 
it  aoieoded  h)r  oddiof : 
FROM  TO 

Santa  Catolino.  Colil.  VOR  Seol  Beech,  Calif.  VOR 

$*S,602I  VOR  FEDERAL  AIRWAY  21 
it  oaeadod  to  rood  in  part: 
FROM  TO 

Ahoiw  INT.  Calif.  'OLve  INT.  CaM. 

'4100-MCA  Ot.rt  INT.  NE -bound 

»K,«02S  VOR  FEDERAL  AIRWAY  2S 
it  oaonded  (e  delete: 
FROM  TO 

Albocore  INT,  Col.l.  $,ol  Beech,  Colif.  VOR 

Via  E  alter.  y.o  E  oiler. 

Seal  Booch,  Colil.  VOR  Her«o  INT,  Calif. 

Via  E  alter.  y.o  E  oiler. 

KMii  VOR  FEDERAL  AIRWAY   «S 
it  ooeaded  to  read  ia  port: 
FROM  TO 

Ne»  Market  INT,  Mo.  St.  Joteph,  Me.  VOR 

^9S.M67  VOR  FEDERAL  AIRWAY  (7 
it  oaeoded  to  rood  in  port: 
FROM  TO 

Chattanooga.  Tenn.  VOR  Shelbyv.lle.  Tonn.  VOR 

»»5.*0«l   VOR  FEDERAL  AIRWAY  I) 

it  aaoaded  to  rood  ia  part: 
FROM  TO 

Colorado  Springt,  Colo.  VOR  Folet  INT.  Cola. 


MEA 
5000 


MEA 


MEA 
3S00 


MEA 
4000 


3000 


MEA 
2000 
2S00 


MEA 
2900 


MEA 


MEA 
10000 
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in.Vm  VM  FEOCRAL  AlKWAY  M 

it  tmndti  f  n*i  ia  fit: 
FROM  TO  •«* 

Vtmiy  INT.  C««».  Niwni  INT,  Colo.  *•• 

•7000-MOCA 

,K.M14  V0«  FEDERAL  AIRWAY  f4 

l>  tm—itd  10  roo^  ia  fort: 

FROM  TO                                                 MA 

Gro«o<»ll«.  M>».  VOR  Kocho  INT.  Mot. 

VioNolw.  V.oNoltof.                                  Mi 

Kocho  INT.  Mitt.  Voloi  INT.  Mitt. 

VioNaliof  VioNollOf.                               *SMS 
-IIOO-MOCA 

!  «tS40f7  VOR  FEDERAL  AIRWAY  tl 
it  oai*o4a4  to  roo^  ia  fHt: 
FROM  TO  ** 

NoJ-n*.  M.iin   VOR  Ptggi  INT.  VOR  3000 

Ptg9>  INT.  Mion.     I  M.nntapoli t.  Minn.  VOR 


KA 


iW.«l34  '/OR 

FEDERAL 

AIRWAY  134 

It  ••inJt^  M  4olo*o: 

FROM 

TO 

1 

Horli  INT.  Colo. 

FunJi  INT.  Colo. 

M 

■16300- MOCA 

Fm^  int.  Colo. 

CoWo  INT.  Colo. 

M 

•1630O-MOCA 

*GoM«  INT.  Colo. 

D<n«o>,  Colo.  VOR 

11 

■Mil 


lOO-MCA  ^Mo  INT,  SM-boM«4 


(KSttO  VOR  FEDERAL  AIRWAY  UO 

II  oatn^W  to  f«o4  in  ^rt: 


FROM 

OonMf .  Colo.  VOR 
•700O-MOCA 


TO 

Roym*  INT.  Colo. 


FROM 

Rono.  No.   VOR 

•8600- MOCA 


4«i«ltS  VOR  FEDERAL  AIRWAY  l«$ 

it  os«*4«4  to  '004  lo  ptrt: 
TO 
Py>o«  INT.  No«. 


■,*SJ)«  VOR  FEDERAL  AIRWAY  IN 

it  oa«o4*4  lo  ioo4  in  port: 


FROM 

Wocco  INT.  Mo. 


TO 

S»»n«f.«W,  Mo.  VOR 


iHjtn\   VOR  FEDERAL  AIRWAY  201 
it  os«n4o4  ta  4oloto: 
FROM  TO 

Car*  WT,  Cal.1.  Lot  An9ol«,  Colil.  VOR 

iKtW  VOR  FEDERAL  AIRWAY  207 

I  to  nmt  10  yatf: 


FROM 

Wonnv  INT,  Cola. 

Vio  W  oltor. 

•7000- MOC^ 
Int.  271  to4  CM  VOR 
1352  M  rod  0«nt*'  VOR 
Vio  W  allot. 


TO 

Ini   221  M'o4C<ll  VOR 

&  352  M  >o4  Donvof  VOR 

V'O  Woliai. 

Cill.  Cola.  VOR 


Via  W  aliof. 
S«-kovn4 
NE-<io<in4 


MCA 
•11000 


MCA 


2S00 


MCA 


ii9i.6200  VOR  FEDERAL  AIRWAY  200 

it  osto4o4  to  4oioto: 

FROM  TO  MCA 

LaiA««.lot.CaM.VOR  Bonn  INT.  Col.l.  3000 

Boait  INT.  Colli.  Saato  Cotalina,  CaM.  VOR  4000 

(tS.42U  VOR  FEDERAL  AIRWAY  214 

It  oa>*n4>4  kf  o44int: 

FROM  TO  ••£* 

Mart.ntW«a.  ••  Va.  VOR  Waaly  IMT,  M.  3«)0 

Waair  INT,  M4.  Bolt,-a™,  M4   VOR  J4« 

95.6211  VOR  FEDERAL  AIRWAY  210 
11  aao«4o4  la  ioa4  in  part: 
FROM  TO  "f* 

CanlalNT.M.™..  .      CKaWioM  INT,  M«ia.  '4500 

'2800-MOCA 

if 5.6270  VOR  FEDERAL  AIR»AY  220 
It  aai*o4«4  lo  i*o4  in  part 
FROM  TO  •«f* 

Ooflrt..  Colo.  VOR  Fi.i»  INT.  Colo.  7500 

Flott  INT,  Colo.  Kronn  INT.  Colo.  0000 

Doom  INT.  C^lo.  «  »*■  iNT.  Colo.  -WOO 

•  ;000-MOCA 

95  6328  VOR  FEDERAL  AIRoAY  371 

It  o>w>4*4  to  im4  in  fart: 
FROM  TO  «* 

•B»to«  INT   Coir  Tio.flNT.Colo.  WOOD 

•13900  MCA  B,%"<i  iNT.  S«-bo»nd 
"10(00  MCA  T'cx  INI.  SW-ko»i4 

9i  6t06  NA»AII  VOR  FEDERAL  AIRWAY  t 

It  oa«n4*4  10  'rod  in  fart. 
FROM  10  •*£* 

Blvth  INT.  Ma.o.i  Nop..  INT,  Ma-a.i  5000 

•7000  MBA 
Ma„,  INT.  M.-o  Mo..    Ho.o.VOR  5000 

95  6411  HA»AII  VOR  FEDERAL  AIRWAY  U 
It  aai«ii4r4  la  'Oo4  in  fart: 
FROM  10  «* 

Ma...  Ho.o    VOR  •Nof.i  INT,  Hawaii  5000 

'7000  Mi) A 

«5.643i    VOR  FEDERAL  AlRWAT  43) 

11  aaiM4<4  to  i*o4  m  fort 

FROM  TO  «* 

Boilw.,  M.^^.VOR  Uobb,  INT,  Moil  2000 

LobW  INT    Moti.  Oo.a-.».    Mom    VOR  MOO 

954442  VOR  FEDERAL  AIRWAY  442 

It  oa»«4o4  ky  o44inf 

FROM  TO  •** 

Onioi.o.  C.I.I   VOR  A»».i  INT.  Col.l  7700 

Aploi  INT.Col  I  M«io..  Colli.  VOR  0000 

9564(9  VOR  FEDERAL  AIRWAY  4R» 
It  a<ooo4o4  ta  ioa4  w  fart: 
FROM  TO  MCA 

Olont  Folli,  N  Y.  VOR  -Kio-nlNT,  N.Y.  MOO 

6000  mRA 


7000 


)9S.70I0  JET  ROUTE  NO.  10  it  •■tudwd  to  read  m  part: 
FROM  TO  MEA  MAA 

Acree  iNT,  Colo.  Shrew  INT,  Colo.  25000  45000 

2.      By  amending   Sub-part   D  as    follows: 

95  8003  VOR  FEDERAL  AIRWAY  CHANGEOVER  POINTS 
AIRWAY  SEGMENT  CHANGEOVER  POINT 

FROM  TO  DISTANCE  FROM 

V-Zll  is  oaendcd  to  tcod  in  port: 
Grand  Rapids,  Mmn.  VOR  Minneapolis,  Minn.  VOR 

(FR  Doc.  7»-7951  FUed  3-14-79.  8:45  am] 
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[Docket.  No.  17538:  Amdt  No  97-1133) 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

Aircraft  Approach  Categories 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  eliminates  the 
use  of  maximum  certificated  landing 
weight  as  a  criierion  for  grouping  air- 
craft in  approach  categories.  It  wiil  fa- 
cilitate aircraft  categorization  and  sim- 
plify the  determination  of  landing 
minimums.  As  a  result,  this  amend- 
ment furthers  the  intent  of  Executive 
Order  12044. 

EFFECTIVE  DATE:  March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Raymond  E.  Ramakis.  Safety 
Regulations  Division.  Flight  Stand- 
ards Service,  Federal  Aviation  Ad- 
ministration, 800  Independence 
Avenue.  SW.,  Washington.  D.C. 
20591;  telephone  (202)  755-8716. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  97.3  of  the  Federal  Aviation 
Regulations  sets  forth  aircraft  ap- 
proach categories.  The  principal 
reason  for  categorizing  aircraft  is  to 
assure  their  ability  to  maneuver  to  a 
safe  landing,  staying  within  the  ob- 
struction consideration  area,  primarily 
during  circling  approaches.  Landing 
minimums  set  by  the  FAA  vary  with 
respect  to  Minimum  Descent  Altitude 
(MDA)  and  visibility  requirements  de- 
pending on  the  category  in  which  an 
aircraft  is  grouped.  Currently,  the  cat- 
egory determination  is  based  on  two 
factors:  The  aircraft's  speed  of  1.3  Vso 
(at  maximum  certificated  landing 
weight)  and  the  maximum  certificated 
landing  weight.  If  an  aircraft  falls  into 
two  categories,  it  is  placed  In  the 
higher  one. 

The  FAA  believes  that  use  of  the 
maximum  certificated  landing  weight 
criterion  is  unnecessary  for  two  rea- 
sons: aircraft  weight  alone  does  not  de- 
termine aircraft  maneuverability  and 
the  weight  factor  is  already  considered 
in  the  speed  calculation. 

The  key  element  in  assuring  a  safe 
landing  is  the  assignment  of  landing 
minimums  based  on  aircraft  maneu- 
verability. The  present  regulation  re- 
quires that  two  of  the  same  type  air- 
craft which  have  essentially  the  same 
maneuverability,  but  belong  to  differ- 
ent model  series,  adhere  to  different 
landing  minimums  becaase  a  slight 
weight  difference  pUtcee  them  in  dif- 
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ferent  categories.  Accordingly,  the  de- 
letion of  the  weight  factor  would  fa- 
cilitate and  simplify  the  determination 
of  landing  minimums  based  on  catego- 
ries. 

This  amendment  is  based  on  Notice 
of  Proposed  Rule  Making  No.  78-1 
published  in  the  Federal  Register  on 
January  12.  1978  (43  FR  1803).  That 
notice  invited  comments  by  all  persons 
interested  in  the  making  of  the  pro- 
posed rule.  All  interested  persons  have 
been  afforded  an  opportunity  to  par- 
ticipate in  the  making  of  this  amend- 
ment. 

Twelve  comments  were  received  in 
response  to  Notice  No.  78-1.  Most  of 
the  comments  were  in  favor  of  the 
proposed  amendment  and  indicated 
that  simplification  of  the  present 
weight/speed  categories  is  desirable. 

The  Air  Line  F»ilots  Association 
(ALPA)  objected  to  the  proposal  on 
the  grounds  that  aircraft  are  not 
flown  on  final  approach  at  1.3  Vso  and 
believes  an  approach  speed  computed 
at  1.45  Vso  is  operationally  valid  for 
transport  category  aircraft.  ALPA 
points  out  that  the  proposed  categori- 
zation of  B-727-200  and  B-70T  aircraft 
would  qualify  them  as  Category  C  air- 
craft in.  lieu  of  their  present  Category 
D  status.  ALPA  states  that  it  would 
concur  with  the  proposal  if  the  ap- 
proach speeds  utilized  for  aircraft  cat- 
egorization are  based  on  a  stall  margin 
of  1.45  Vso  and  existing  TERPS  crite- 
ria are  amended  to  limit  straight-in 
minimums  to  non-precision  ap- 
proaches that  are  aligned  within  10-12 
degrees  of  runway  centerline. 

The  FAA  considers  the  ALPA  recom- 
mendation to  categorize  aircraft  in  ac- 
cordance with  1.45  Vso  and  revise 
TERPS  criteria  to  be  outside  the  scope 
of  this  notice.  However,  it  may  be  con- 
sidered in  future  rulemaking  action. - 

One  commenter  opposed  the  propos- 
al on  the  basis  that  eliminating  the 
maximum  landing  gross  weight  factor 
will  lower  B-707  landing  minimums 
from  Category  D  to  Category  C  there- 
by lov.'ering  the  precision  approach 
minimums  for  that  aircraft.  The  FAA 
recognizes  that  some  aircraft  are  re- 
quired to  observe  higher  minimums  at 
times  by  virtue  of  higher  gross 
weights;  however,  gross  weight  alone 
does  not  determine  aircraft  maneuver- 
ability, and  gross  weight  is  an  integral 
factor  In  speed  calculation.  Further, 
this  amendment  does  not  compromi.se 
safety  in  operating  the  affected  air- 
craft in  the  lower  category,  since  air- 
craft maneuverability  Is  not  adversely 
affected. 

Another  commenter  recommended 
that  aircraft  Category  be  based  on  the 
speed  and  configuration  for  a  circling 
approach.  However,  this  recommenda- 
tion Is  not  within  the  scope  of  the 
notice  and  cannot,  therefore,  be  adopt- 
ed In  this  proceeding. 
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The  Amendment 


In  consideration  of  the  foregoing. 
Part  97  of  the  Federal  Aviation  Regu- 
lations is  amended,  effective  March  15, 
1979,  by  revising  §  97.3(b)  of  the  Feder- 
al Aviation  Regulations  (14  CFR  Part 
97)  to  read  as  follows: 

§  97..3    Symbols  and  terms  used  in  proce- 
dure. 

(a)*»** 

(b)  "Aircraft  approach  category" 
means  a  grouping  of  aircraft  based  on 
a  speed  of  1.3  Vso  (at  maximum  certi- 
ficated landing  weight).  Vso  and  the 
maximum  certificated  landing  weight 
are  those  values  as  established  for  the 
aircraft  by  the  certificating  authority 
of  the  country  of  registry.  The  catego- 
ries are  as  follows: 

(1)  Category  A:  Speed  less  than  91 
knots. 

(2)  Category  B:  Speed  91  knots  or 
more  but  less  than  121  knots. 

(3)  Category  C:  Speed  121  knots  or 
more  but  less  than  141  knots. 

(4)  Category  D:  Speed  141  knots  or 
more  but  less  than  166  knots. 

(5)  Category  E:  Speed  166  knots  or 
more. 

(Sees.  307(c).  313(a),  601.  Federal  Aviation 
Act  of  1958,  as  amended  (49  VJS.C.  1348(c), 
1354(a).  1421);  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)).) 

Note:  The  FAA  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821.  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Issued  in  Washington,  D.C.  on 
March  8.  1979. 

Lanchorne  Bond. 
Administrator. 

[FR  Doc.  79-7942  Filed  3-14-79;  8:45  am) 
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CHAPTER  II— CIVIL  AERONAUTICS 
BOARD 

Subchapter  E — Orgonization  Regulation* 

[Regulation  OR-148;  Amendment  No.  81; 
Docket  349691 

PART  385— DELEGATION  AND 
REVIEW  OF  ACTION  UNDER  DELE- 
GATION: NONHEARING  MAHERS 

Grant  of  Delegated  Authority  to  ttte 
Director,  Bureau  of  Pricing  and  Do- 
mestic Aviation  and  to  the  Director, 
Bureau  of  International  Affairs 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
March  13.  1979. 


/ 


/ 
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AGENCY:  CfvU  Aeroiiautics  Board. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  delegates  au- 
thority to  the  Directors  of  the  Bureau 
of  Pricing  and  Domestic  Aviation 
(BPDA)  and  the  Bureau  of  Interna- 
tional Aviation  (BIA)  to  grant  or  deny 
applications  of  air  carriers,  intrastate 
air  carriers,  and  foreigm  air  carriers  for 
temporary  authority  to  provide  substi- 
tute service  during  any  work  stoppage 
in  the  domestic  and  foreign  markets 
normally  served  by  the  struck  carrier. 
The  rule  is  being  adopted  at  the  initia- 
tive of  the  Board  in  order  to  expedite 
action  on  these  matters.  Comments 
are  being  requested  by  ODR-16  issued 
today. 

DATES:  Effective:  March  13.  1979. 
Adopted:  March  13,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Judith  E.  Retchin.  Bureau  of  Pricing 
and  Domestic  Aviation.  Civil  Aero- 
nautics Board.  1825  Connecticut 
Avenue,  N.W..  Washington,  D.C. 
20428  (202-673-5009). 

SUPPLEMENTARY  INFORMATION: 

DELfXlATION  TO  DIRECTOR,  BPDA 

On  several  occasions  '  when  airline 
personnel  have  threatened  to  strike, 
the  Board  has  delegated  authority  to 
the  Director.  Bureau  of  Pricing  and 
Domestic  Aviation  (BPDA),  to  act  for 
the  Board  on  requests  under  sections 
416(b)  and  417  of  the  Federal  Aviation 
Act  of  1958.  as  amended,  for  tempo- 
rary authority  to  provide  service 
during  any  work  stoppage.  The 
Board's  most  recent  delegating  order. 
Order  78-4-83,  is  consistent  with  previ- 
ous orders  and  summarizes  the 
Board's  policy  on  emergency  air  trans- 
portation requirements.  That  policy  is 
clear  and  relatively  noncontrovorsial.' 
Therefore,  the  authority  to  grant  ex- 
emption requests  may  l>e  delegated  to 
the  Director,  BPDA. 

By  adding  the  present  grant  of  dele- 
gation to  14  CFR  Part  385.  the  Board 
will  avoid  hav|ng  to  issue  a  delegation 
order  each  time  there  is  a  threatened 
strike,  thus  eliminating  the  regulatory 
lag  between  the  start  of  the  strike  and 
the  commencement  of  substituted 
service.  Disruptions,  loss  of  service  and 
great  public  inconvenience  can  be  alle- 
viated. In  short,  the  delegation  will 
enable  the  staff  to  deal  effectively 
with  emergency  situations  requiring 
prompt  action. 


'Order  75-12-18.  dated  December  17.  1975; 
Order  77-5-26.  dated  May  6.  1977:  and  Order 
78  4-83.  dated  April  14.  1978. 

•We  note  that  the  Airline  Deregulation 
Art  of  1978.  P.L.  95-504.  modifies  the  crite- 
ria for  granting  exemptions.  An  exemption 
may  now  be  granted  if  it  is  consistent  with 
the  public  interest. 
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'  Director.  BIA 

When  Northwest  Airlines  was  hit  by 
a  strike  last  Spring,  the  Board  In 
Order  78-4-83  delegated  authority  to 
the  Director.  Bureau  of  Pricing  and 
Domestic  Aviation,  to  grant  or  deny 
applications  for  emergency  exemption 
authority  to  temporarily  serve  domes- 
tic markets  affected  by  the  Northwest 
strike.  Since  no  such  delegation  was 
made  to  the  Director,  Bureau  of  Inter- 
national Aviation,  several  foreign  mar- 
kets were  left  inadequately  served 
during  the  strike. 

To  alleviate  the  public  hardship 
which  results  from  a  strike,  we  are  in- 
stituting a  rulemaking  to  delegate  au- 
thority to  the  Director,  Bureau  of  In- 
ternational Aviation,  to  act  on  exemp- 
tion requests  to  provide  sut)stitute 
service  in  foreign  markets. 

The  Board  finds  that  the  public  in- 
terest requires  that  this  amendment 
take  effect  immediately,  since  it  will 
enable  the  Board  to  better  carry  out 
its  responsibilities.  Furthermore,  this 
amendment  essentially  concerns  mat- 
ters of  agency  organization  and  proce- 
dure; therefore  notice  and  public  pro- 
cedure are  unnecessary  and  the  rule 
may  be  effective  Immediately.  While 
we  have  found  a  need  to  make  this 
amendment  effective  immediately,  we 
do  wish  to  give  the  public  an  opportu- 
nity to  comment  on  this  rule.  We  are 
therefore  issuing  simultaneously  a 
notice  of  proposed  rulemaking  In  order 
to  provide  the  public  that  opportunity. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Part  385  of  Its  Organi- 
zation Regulations,  Delegations  and 
Review  of  Action  Under  Delegation: 
Nonhearlng  Matters  (14  CFR  Part 
385)  as  follows: 

1.  In  §385.13.  a  new  paragraph  (qq> 
is  added,  to  read: 

§.3S.*).I3  Dcleinition  to  the  Director. 
Kureau  of  Pricing  and  Domestic  Avi- 
ation. 

The  Board  delegates  to  the  Director, 
Bureau  of  Pricing  and  Domestic  Avi- 
ation, the  authority  to: 


(qq)  When  a  work  stoppage  appears 
imminent  and  during  an  actual  work 
stoppage,  approve  or  deny  applications 
to  provide  substitute  service  In  domes- 
tic markets  during  the  work  stoppage, 
made  under  section  416(b)  of  the  Act 
for  temporary  exemptions  from  sec- 
tions 401  403  and  under  section  417  for 
temporary  operating  authorizations. 
The  exemption  or  authorization  shall 
impose  conditions  as  necessary  to  com- 
port with  Board  precedent  on  emer- 
gency air  transportation  requirements. 
Such  applications  may  be  approved  if 
it  is  shown  that  the  proposed  service 
will  neither  interfere  with  scheduled 
or  charter  service  nor  inconvenience 


passengers  holding  reservations,  and 
that  the  proposed  service  is  consistent 
with  the  policies  set  forth  In  Order  78- 
4-83  dated  April  14,  1978.  Exemptions 
and  authorizations  granted  under  this 
delegation  shall  be  contingent  upon 
the  actual  occurrence  of  a  work  stop- 
page and  shall  expire  not  later  than 
five  days  after  the  affected  carrier  re- 
sumes normal  service. 

2.  In  S  385.26,  a  new  paragraph  (u)  is 
added,  to  read: 

$3K5.26     Delegation       to      the       Director. 
Bureau  of  International  Aviation. 

The  Board  delegates  to  the  Director, 
Bureau  of  International  Aviation,  the 
authority  to: 


(u)  When  a  work  stoppage  appears 
imminent  and  during  an  actual  work 
stoppage,  approve  or  deny  applications 
of  air  carriers  or  foreign  air  carriers  to 
provide  substitute  service  In  foreign 
air  transportation  during  the  work 
stoppage,  made  under  section  416(b)  of 
the  Act  for  temporary  exemptions 
from  sections  401,  402  or  403.  The  ex- 
emption shall  impose  conditions  as 
necessary  to  comport  with  Board  prec 
edent  on  emergency  air  transportation 
requirements.  Such  applications  may 
be  approved  If  it  is  shown  that  the 
proposed  service  will  neither  interfere 
with  scheduled  or  charter  service  nor 
inconvenience  passsengers  holding  res- 
ervations, and  the  proposed  service  is 
consistent  with  the  policies  set  forth 
in  Order  78-4-83,  dated  April  14,  1978. 
Exemptions  granted  under  this  delega- 
tion shall  be  contingent  upon  the 
actual  occurrence  of  a  work  stoppage 
and  shall  expire  not  later  than  five 
days  after  the  affected  carrier  resumes 
normal  service. 

(Sees.  102,  204.  401.  402.  403  and  416  of  the 
Federal  Aviation  Act  of  1958.  as  amended; 
92  Stat.  1706.  72  SUt.  743.  758,  49  U.S.C. 
1302,  1324.  1371.  1372,  1373,  1386.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 
[FR  Doc.  79-7928  Piled  3-14-79;  8:45  am] 
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Title  16 — Commercial  PracticM 

(Docket  C-29S3] 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

PART  13— PROHIBITED  TRADE  PRAC- 
TICES AND  AFFIRMATIVE  CORREC- 
TIVE ACTIONS 

^•darol  Signal  Corp. 
AGENCY:  Federal  Trade  Commission. 


ACTION:  Pinal  order. 

SUMMARY:  In  setUement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  among  other  things,  re- 
quires a  Chicago,  111.  manufacturer 
and  seller  of  public  safety  and  commu- 
nication equipment  to  cease,  in  con- 
nection with  the  sale  of  such  products 
to  governmental  entities,  from  ex- 
changing bidding  information  with  Its 
distributors  prior  to  submission  of 
competitive  bids,  submitting  or  solicit- 
ing the  submission  of  collusive  bids,  or 
otherwise  engaging  in  any  practice 
that  may  hinder  or  prevent  competi- 
tors from  bidalng  successfully.  The 
firm  Ls  also  required  to  cease  furnish- 
ing governmental  t)odies  seeking  to 
purchase  civil  defense  warning  sys- 
tems with  advertisements  or  specifica- 
tions that  might  induce  these  entitles 
to  limit  distribution  of  invitations  to 
bid;  incorporate  the  name  or  model 
number  of  firms-  products  Into  adver- 
tisements for  bids  or  specifications;  or 
draft  specifications  that  would  re- 
strain, lessen,  or  prevent  the  sale  of 
such  devlcres  by  others. 

DATES:  Complaint  aikl  order  isBued 

February  1.  1979.' 

FOR      FURTHER      INFORMATION 

CONTACT. 

Paul  C.  Daw.  Director.  6R.  Denver 
Regional  Office,  Federal  Trade  Com- 
mission, Suite  2900.  1405  Curtis  St., 
Denver,  Colo.  80202,  (303)  837-2271. 

SUPPLEMENTARY  INFORMATION: 
On  Tuesday,  Oct.  24.  1978,  there  was 
published  in  the  Pedekal  Register,  43 
FR  49543,  a  propo.sed  consent  agree- 
ment with  analysis  In  the  Matter  of 
Federal  Signal  Corporation,  a  corpora- 
tion, for  the  purpose  of  soliciting 
public  comment.  Interested  parties 
were  given  sixty  (60)  days  in  which  to 
submit  comments,  suggestions,  or  ob- 
jections regarding  the  proposed  form 
of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the  com- 
plaint in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of 
this  proceeding. 

The  prohibited  trade  practices  and/ 
or  corrective  actions,  as  codified  under 
16  CFR  13.  are  as  follows:  Subpart- 
Combining  or  Conspiring:  §  13.388  To 
control  allocations  and  solicitation  of 
customers;  §  13.470  To  restrain  or  mo- 
nopolize trade;  8 13.475  To  restrain 
competition  in  buying;  §  13.493  To 
submit  coUusive  bids;  §13.495  To 
submit  sham  or  fictitious  bids  or  price 
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quotations.  Subpart-Correctlve  Ac- 
tions and/or  Requirements:  §  13.533 
Corrective  actions  and/or  require- 
ments; §  13.533-20  Disclosures; 
5  13.533-45  Maintain  records.  Subpartr 
Cuttlng  Off  Access  To  Customers  or 
Market:  §  13.545  Government  specifi- 
cations; §  13.570  Interfering  with  com- 
petitors' bids  or  price  quotations.  Sub- 
part-Submlttlng  Sham  or  Fictitious 
Bids  or  Price  Quotations:  §  13.2255 
Submitting  sham  or  fictitious  bids  or 
price  quotations. 

(Sec.  6,  38  SUt.  721;  16  UJ5.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended: 
15  US.C.  45) 

Carol  M.  Thomas, 
Secreta  ry. 

[FR  Doc.  79-7790  PUed  3-14-79;  8:45  ami 


'Coplfs  of  the  Complaint  and  Decision 
and  Order  filed  with  the  original  document. 
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Title  20 — Employees'  Benefits 

CHAPTER  III— SOCIAL  SECURITY  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION.  AND  WEL- 
FARE 

(Regulations  No.  161 

PART  416— SUPPLEMENTAL  SECURITY 
INCOME  FOR  THE  AGED,  BLIND, 
AND  DISABLED 

Subport  K—  biccin*  ami  Exdutiont 
Subpart  L — R«*eurc*t  and  Exdutians 

Replacement  of  Excluded  Resources 
Which  Are  Lost,  Damaged  or  Stolen 

AGENCY:  Social  Security  Adminlstra 
tion.  HEW. 

ACTION:  Final  Rules. 

SUMMARY:  Certain  resources  (e.g.. 
the  home,  automobile,  household 
goods  and  personal  effects)  are  wholly 
.or  partially  excluded  from  being 
counted  as  a  resource  for  the  purpose 
of  determining  eligibility  for  Supple- 
mental Security  Income  (SSI)  bene- 
fits. These  are  called  excluded  re- 
sources. These  amendments  exclude 
from  income  and  resources  any  cash  or 
in-kind  item  received  from  any  source 
to  repair  or  replace  a  damaged,  lost  or 
stolen  excluded  resource  under  the 
SSI  program.  Any  interest  earned  on 
the  cash  received  for  the.sc  purposes  is 
also  excluded  from  countable  income 
and  resources.  The  exclusions  apply 
for  specified  temporary  periods.  Cur- 
rent regulations  have  proved  to  be  In- 
adequate and  program  experience  has 
shown  the  need  for  expanded  policy. 
These  amendments  will  alleviate  the 
inequities  of  existing  policy, 

EFFECTIVE  DATE:  These  amend- 
ments shall  be  effective  on  March  15, 
1979.  However,  interested  parties  are 
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Invited  to  submit  data,  comments,  or 
arguments  on  or  before  May  14.  1979. 

ADDRESSES:  Consideration  will  be 
.  given  to  any  data,  views,  or  arguments 
which  are  submitted  in  writing  to  the 
Commissioner  of  Social  Security,  De- 
partment of  Health,  Education,  and 
Welfare.  P.O.  Box  1585.  Baltimore. 
Maryland  21203. 

Copies  of  all  comments  received  in 
response  to  these  amendments  to  the 
regulations  will  be  available  for  public 
Inspection  during  regular  business 
hours  at  the  Washington  Inquiries 
Section,  Office  of  Information,  Social 
Security  Administration,  Department 
of  Health,  Education,  and  Welfare, 
North  Building,  Room  5131,  330  Inde- 
pendence Avenue,  S.W..  Washington. 
D.C. 20201. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Henry   D.   Lemer.   Legal   Assistant. 

Office   of   PoUcy   and   Regulations. 

Social  Security  Administration,  6401 

Security       Boulevard.       Baltimore, 

Maryland    21235,    telephone    (301) 

594-7338. 
SUPPLEMENTARY  INFORMATION: 
Present  regulations  provide  that  cash 
received  from  an  insurance  company 
to  repair  or  replace  an  excluded  re- 
source Is  not  counted  as  Income.  Also, 
the  cash  Is  not  counted  as  a  resource 
provided  the  total  amount  is  used  to 
repair  or  replace  the  lost,  damaged,  of^ 
stolen  excluded  resource  within  3 
months  If  the  resource  is  personal 
property  and  6  months  If  the  resource 
is  real  property.  Any  cash  not  used 
within  these  time  periods  is  an  includ- 
able resource  for  SSI  purposes. 

In  addition.  Pub.  L.  94-331  and  Pub. 
L.  95-171  provide  for  exclusion  from 
Income  or  resources  of  Federal  assist- 
ance received  as  a  result  of  a  presiden- 
tially  declared  disaster. 

Our  review  of  the  types  of  assistance 
excluded  from  Income  and  resources 
under  current  regulations  as  well  as 
our  recent  field  experience  with  casu- 
alty losses  indicates  that  the  present 
policy  should  be  expanded  to  Include 
the  exclusion  from  Income  and  re- 
sources of  reimbursement  for  a  casual- 
ty loss  by  a  governmental  agency  or 
private  sources  in  addition  to  an  Insur- 
ance company,  regardless  of  whether  a 
presidentlally  declared  disaster  has  oc- 
curred. 

Also,  the  3  and  6  month  periods  have 
proved  to  be  Inadequate  In  situations 
where  the  repair  or  replacement  is 
necessary  because  of  damage,  loss,  or 
theft  caused  by  a  disaster.  Without  an 
extension  of  the  3  and  6  month  time 
periods  and  a  "good  cause"  provision, 
the  restrictive  time  limits  on  use  of  re- 
sources can  result  in  SSI  Ineligibility 
through  no  fault  of  the  recipient. 
There  are  situations  where,  because  of 
contracting  difficulties  or  other  un- 
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controllable  factors,  an  individual  is 
unable  to  use  assistance  received  in 
connection  with  the  damage  to  or  loss 
of  an  excluded  resource  to  repair  or  re- 
place the  resource.  This  is  especially 
true  in  those  areas  where  a  disaster 
(even  though  not  presldentially  de- 
clared) occurs  or  other  circumstances 
result  in  extensive  damage,  loss,  or 
theft  to  personal  and  real  property.  In 
these  cases,  it  is  extremely  difficult  for 
everyone  who  has  suffered  property 
loss  to  make  replacement  or  to  engage 
the  appropriate  contractors  within 
time  limits  provided  by  the  existing 
regulations.  Accordingly,  some  SSI  re- 
cipients would  retain  eligibility  while 
others  would  lose  it.  Extension  of  the 
basic  time  period  plus  a  "good  cause" 
provision  would  alleviate  such  inequi- 
ties. 

The  amendments  exclude  from 
income  and  resources,  cash  or  in-kind 
assistance  received  from  any  source 
for  purposes  of  repairing  or  replacing 
an  excluded  resource  that  is  lost,  dam- 
aged, or  stolen  and  provide  that  inter- 
est earned  on  that  cash  assistance  is 
also  excluded  from  income  and  re- 
sources. 

The  initial  time  period  for  replace- 
ment or  repair  of  a  damaged,  lost  or 
stolen  excluded  resource  will  be  9 
months  and  an  additional  time  period 
(up  to  9  months)  will  be  allowed  where 
"good  cause"  is  established.  An  indi- 
vidual will  be  found  to  have  good 
cause  when  it  is  shown  that  circum- 
stances beyond  his  or  her  control  pre- 
vented the  repair  or  replacement  or 
contracting  for  the  repair  or  replace- 
ment of  the  excluded  resource  within 
the  initial  9-month  time  period.  These 
are  the  situations  where  our  experi- 
ence has  shown  that  there  is  a  need 
for  extending  the  period. 

A  few  examples  of  situations  that 
would  justify  a  finding  of  "good 
cause"  are  as  follows:  (1)  The  assist- 
ance is  not  used  because  bad  weather 
condition.s  delay  contractors  from  re- 
pairing an  individual's  home  within 
tlie  9-month  period.  (2)  An  illness  pre- 
vents the  individual  from  handling  his 
or  her  affairs  and  using  the  replace- 
ment funds  within  the  9-month 
period.  (3)  The  unavailability  of  con- 
tractor services  in  an  area  hard  hit  by 
a  calamity  does  not  permit  an  individ- 
ual to  have  the  necessary  repairs  com- 
pleted within  the  9-month  period. 

We  have  adopted  a  9-month  exten- 
sion for  good  cause  for  the  following 
reasons: 

(a)  It  is  similiar  to  the  extension 
period  we  have  provided  in  carrying 
out  Pub.  L.  95-171; 

(b)  Our  experience  in  the  Grand 
Teton  Dam  disaster  shows  that  a  total 
of  18  months  is  sufficient  to  repair 
homes,  etc.;  and 

(c)  The  support  and  maintenance  ex- 
clusion for  disaster  situations  in  the 
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Social  Security  Act  provides  for  18 
months. 

Under  these  regulations,  temporary 
housing  furnished  to  an  individual 
who  owned  an  excluded  home  which  Ls 
t>eing  repaired  or  replaced  Is  not 
counted  as  income  since  temporary 
housing  is  intended  to  replace  the 
home  until  the  individual's  home  is  re- 
paired or  replaced. 

These  amendments  to  the  regula- 
tions do  not  cover  assistance  subject  to 
Pub.  L.  95-171  and  Pub.  L.  94-331  be- 
cause the  provisions  of  those  statutes 
are  covered  in  other  regulations. 

These  amendments  to  the  regula- 
tions are  being  published  as  final  rules 
l)ecause  they  are  substantive  rules 
which  exclude  cash  or  in-kind  items 
from  any  source,  and  provide  an  ex- 
tension of  time,  for  replacing  or  re- 
pairing an  excluded  resource  that  is 
lost,  damaged,  or  stolen.  Under  cur- 
rent regulations.  SSI  recipients  may 
lose  eligibility  due  to  excess  resources 
and  excess  income.  Thus,  the  Notice  of 
Proposed  Rule  Making  is  being  dis- 
pensed with  because  a  delay  in  imple- 
menting these  amendments  would  be 
contrary  to  the  public  interest  (5 
U.S.C.  553(b)(B)). 

(Sees.  1102.  1611.  1612.  1613,  and  1631  of  the 
Social  Security  Act.  49  Stat.  647,  as  amend- 
ed. 86  SUt.  1466.  1468.  1470.  and  1475:  42 
U.S.C.  1302.  1382.  1383a.  1382b,  and  1383.) 

(Catalog  of  Federal  IDotnestic  Assistance 
Program  No.  13.807.  Supplemental  Security 
Income  Program.) 

Dated:  December  22,  1978. 

Stanford  G.  Ross. 
I  Commissioner  of 

'  Social  Security. 

Approved:  February  10,  1979. 

Joseph  A.  Califano.  Jr., 

Secretary  of  Health. 
<       Education,  and  Welfare. 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Section  416.1105  is  amended  by  re- 
vising paragraph  (b)  to  read  a.s  follows: 

§416.110.^     Receipts    from    the    conversion 
or  replacement  of  resource  not  income. 


(b)  Cash  and  in-kind  replacement  re- 
ceived for  casualty  losses  of  excluded 
resources. 

(1)  Cash  (including  any  Interest 
earned  on  the  cash  within  9  months  of 
the  date  of  receipt  of  the  cash)  or  in- 
kind  replacement  received  from  any 
source  for  purposes  of  repairing  or  re- 
placing an  excluded  resource  that  is 
lost,  damaged,  or  stolen  is  not  income 
but  retains  the  character  of  the  ex- 
cluded resource.  See  §416.1127  for  the 
rule  on  temporary  housing:  see 
§416.1232  for  the  rule  on  treatment  of 


the  cash  (and  interest)  or  in-kind  re- 
placement as  an  excluded  resource. 

(2)  The  Initial  9-month  time  period 
for  not  counting  in^rest  on  the  cash 
as  income  will  be  extended  for  a  rea- 
sonable period  up  to  an  additional  9 
months  where  we  find  the  individual 
had  good  cause  for  not  replacing  or  re- 
pairing the  resource.  An  individual 
will  be  found  to  have  good  cause  when 
circumstances  beyond  his  or  her  con- 
trol prevented  the  repair  or  replace- 
ment or  the  contracting  for  the  repair 
or  replacement  of  the  resource. 

2.  Section  416.1127  is  added  to  read 
as  follows: 

§416.1127  Unearned  income:  temporary 
replacement  of  a  damaged  or  destroyed 
home. 

As  indicated  in  §416.1125,  in-kind 
support  and  maintenance  (which  in- 
cludes temporary  housing)  is  counted 
as  income.  However,  when  an  excluded 
home  (see  §416.1212)  is  damaged  or 
destroyed  and  temporary  housing  is 
furnished  to  an  individual  who  owned 
an  excluded  home,  the  in-kind  support 
and  maintenance  Is  not  counted  as 
income  since  temporary  housing  is  in- 
tended to  replace  the  home  until  the 
individual's  home  is  repaired  or  more 
permanently  replaced. 

3.  Section  416.1232  is  amended  to 
read  as  follows: 

§416.1232  Replacement  of  lo8t.  damaged, 
or  Htolen  excluded  resources. 

(a)'  Cash  (including  any  interest 
earned  on  the  cash)  or  in-kind  replace- 
ment received  from  any  source  for 
purposes  of  repairing  or  replacing  an 
excluded  resource  (as  defined  in 
§416.1210)  that  is  lost,  damaged,  or 
stolen  is  excluded  as  a  resource.  This 
exclusion  applies  if  the  cash  (and  the 
interest)  is  used  to  repair  or  replace 
the  excluded  resource  within  9  months 
of  the  date  the  individual  received  the 
cash.  Any  of  the  cash  (and  interest) 
that  is  not  used  to  repair  or  replace 
the  excluded  resource  will  be  counted 
as  a  resource  beginning  with  the  quar- 
ter after  the  9-month  period  expires. 

(b)  The  initial  9-month  time  period 
will  be  extended  for  a  reasonable 
period  up  to  an  additional  9  months 
whore  we  find  the  individual  had  good 
cau.se  for  not  replacing  or  repairing 
the  resource.  An  individual  will  be 
found  to  have  good  cause  when  cir- 
cumstances beyond  his  or  her  control 
prevented  the  repair  or  replacement 
or  the  contracting  for  the  repair  or  re- 
placement of  the  resource.  If  good 
cause  is  found  for  an  indi\idual,  any 
unused  cash  (and  interest)  is  counted 
as  a  resource  beginning  with  the  quar- 
ter after  the  good  cause  extension 
period  expires. 

(c)  Where  an  extension  of  the  time 
period  is  made  for  good  cause  and  the 


individual  changes  his  or  her  intent  to 
repair  or  replace  the  excluded  re- 
source, funds  previously  held  for  re- 
placement or  repair  will  be  counted  as 
a  resource  effective  with  the  month 
that  the  individual  reports  this  change 
of  intent. 

(FR  Doc.  79-7628  PUed  3-14-79;  8:45  am] 
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(Regulation  No.  16] 

PART  416— SUPPLEMENTAL  SECURITY 
INCOME  FOR  THE  AGED,  BLIND, 
AND  DISABLED 

Subpart  K — Incem*  and  Exdutient 
Subpart  L — I«t0urc*t  and  Exclusions 

Exception  to  the  One-Third  Reduction 
Provision  and  Income  and  Re- 
sources Exclusions  When  an  Indi- 
vidual Is  Affected  by  a  Major  Dis- 
aster 

AGEINCY:  Social  Security  Administra- 
tion, HEW. 

ACTION:  Pinal  Rule. 

SUMMARY:  The  amendments  to  the 
regulations  reflect  recent  amendments 
to  the  Social  Security  Act.  These  rules 
provide  additional  exclusions  in  deter- 
mining countable  Income  and  re- 
sources in  the  Supplemental  Security 
Income  (SSI)  program  when  an  indi- 
vidual receives  certain  assistance  as  a 
result  of  a  presldentially  declared 
major  disaster.  The  amendments  will 
remedy  those  situations  where  SSI  re- 
cipients are  victims  of  disasters  and 
have  their  benefits  suspended  due  to 
excess  Income  or  resources  resulting 
from  the  a.ssistance  they  received  as  a 
result  of  the  disaster. 

EFFECTIVE  DATE:  The  amendments 
shall  be  effective  on  March  15,  1979. 
However,  interested  parties  are  invited 
to  submit  data,  comments,  or  argu- 
ments on  or  before  May  14.  1979. 

ADDRESSES:  Consideration  will  be 
given  to  any  data,  views,  or  arguments 
which  arp  submitted  in  writing  to  the 
Commissioner  of  Social  Security,  De- 
partment of  Health,  Education,  and 
Welfare.  P.O.  Box  1585.  Baltimore, 
Maryland  21203. 

Copies  of  all  comments  received  in 
response  to  these  amendments  to  the 
regulations  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  Washington  Inquiries 
Section.  Office  of  Information.  Social 
Security  Administration.  Department 
of  Health.  Education,  and  Welfare. 
North  Building,  Room  5131,  330  Inde- 
pendence Avenue.  S.W..  Washington, 
D.C.  20201. 
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FOR      FURTHER      INFORMATION 
CONTACT: 

Henry  D.  Lemer,  Legal  Assistant, 
Office  of  Policy  and  Regulations. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  (301) 
594-7336. 

SUPPLEMENTARY  INFORMATION: 
Prior  Publication 

On  April  1,  1977.  there  was  pub- 
lished in  the  Federal  Register  (42  FR 
17440)  Interim  Regulations  to  Subpart 
K,  Regulations  No.  16,  of  the  Social 
Security  Administration.  The  Interim 
Regulations  provided  for  exclusion  of 
assistauice  received  under  the  Disaster 
Relief  Act  of  1974  or  other  Federal 
statutes.  They  also  pro\1ded  that  the 
value  of  support  and  maintenance  re- 
ceived by  SSI  applicants  or  recipients 
when  forced  from  their  own  house- 
holds as  the  result  of  a  catastrophe  de- 
clared by  the  President  to  be  a  major 
disaster  for  purposes  of  the  Disaster 
Relief  Act  of  1974  (Pub.  L.  93-288)  will 
not  be  considered  as  unearned  income. 
The  amendments  implemented  Sees. 
1612(a)(2)(AMiii)  and  1612(b)(ll)  of 
the  Social  Security  Act  as  added  by 
Sees.  2  and  4  of  Pub.  K  94-331  and 
amended  by  Sec.  2125  of  Pub.  L.  94- 
455.  respectively.  Both  of  these 
amendments  to  the  statute  were  effec- 
tive only  with  respect  to  presldentially 
declared  disasters  occurring  on  or 
after  June  1,  1976.  and  before  Decem- 
ber 31.  1976. 

New  Legislation 

On  November  12.  1977.  Pub.  L.  95- 
171  was  enacted.  The  provisions  of 
Sees.  6,  7,  8  and  9  of  that  statute  make 
it  necessary  to  expand  the  existing  In- 
terim Regulations  and  revise  other 
current  regulations. 

Pub.  L.  95-171  extended  the  income 
exclusions  reflected  in  the  Interim 
Regulations.  The  new  law  excludes  be- 
ginning January  1,  1978.  Federal  as- 
sistance received  for  all  presidentially 
declared  disasters  occurring  on  or 
after  December  31.  1976.  Federal  as- 
sistance (including  interest  received  on 
any  cash  assistance)  is  excluded  from 
income  and  resources  for  a  period  of  9 
months.  Further,  the  Secretary  is  re- 
quired to  promulgate  regulations  to 
extend  the  9-month  period  for  good 
cause.  In  addition.  Pub.  L.  95-171 
makes  the  one-third  reduction  in  the 
standard  payment  amount  normally 
imposed  as  a  result  of  receiving  sup- 
port and  maintenance  while  living  in 
another's  household  inapplicable  to 
victims  of  these  disasters  beginning 
January  1.  1978. 

Finally,  beginning  July  1,  1976,  the 
Federal  assistance  received  under  F»ub. 
L.  94-331  is  excluded  from  resources, 
and  interest  on  this  assistance  is  ex- 
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eluded  from  Income  and  resources. 
These  exclusions  are  also  limited  to  a 
9-month  period  which  is  to  be  ex- 
tended for  good  cause. 

Nine-Month  E^xtension  for  Good 
Cause 

The  regulations  provide  for  extend- 
ing the  period  of  exclusion  for  up  to 
an  additional  9  months  for  good  cause. 
The  Social  Security  Administration 
adopted  a  9-month  extension  for  good 
cause  for  the  following  reasons: 

(a)  It  Is  similar  to  the  initial  period 
in  Pub.  L.  95-171  which  excludes  Fed- 
eral assistance  from  resources  for  9 
months; 

(b)  Our  experience  in  the  Grand 
Teton  Dam  disaster  shows  that  a  total 
of  18  months  is  sufficient  to  repair 
homes,  etc.;  and 

<c)  The  support  and  maintenance  ex- 
clusion for  disaster  situations  in  the 
Social  Security  Act  provides  for  18 
months. 

An  individual  will  be  found  to  have 
good  cause  when  it  Is  shown  that  cir- 
cumstances beyond  his  or  her  control 
prevented  the  repair  or  replacement 
or  contracting  for  the  repair  or  re- 
placement of  a  home  or  other  kinds  of 
property  within  the  Initial  9-month 
time  period.  A  few  examples  of  situa- 
tions that  would  justify  a  finding  of 
good  cause  are  as  follows: 

(a)  The  assistance  is  not  used  be- 
cause bad  weather  conditions  delay 
contractors  from  repairing  an  individ- 
ual's home  within  the  9-month  period. 

(b)  An  illness  of  the  Individual  pre- 
vents him  or  her  from  handling  his  or 
her  affairs  and  using  the  disaster  as- 
sistance funds  within  the  9-month 
period. 

(c)  The  unavailability  of  contractor 
services  in  an  area  hard  hit  by  a  ca- 
lamity does  not  permit  an  individual 
to  have  the  necessary  repairs  complet- 
ed within  the  9-month  period. 

These  are  the  situations  where  expe- 
rience has  shown  that  there  is  a  need 
for  extending  the  Initial  9-month 
period. 

Comments  to  Prior  Pubucation 

Views  were  expressed  by  a  State 
social  and  health  services  agency  re- 
garding the  exclusion  of  support  and 
maintenance  which  is  applicable  only 
where  the  recipient  begins  to  receive 
in-kind  support  and  maintenance 
within  30  days  of  the  disaster.  The 
State  agency  suggests  a  60  day  period 
rather  than  30  days,  and  that  a  defi- 
nite beginning  date  be  established 
from  the  date  of  Presidential  declara- 
tion of  a  major  disaster.  Under  Sec. 
1612(a)(2)(A)(iii)  of  the  Act.  the  recipi- 
ent must  move  from  his  home  and 
begin  receiving  support  and  mainte- 
nance within  30  days  from  the  date  of 
the  catastrophe.  Since  the  legislation 
is  specific  as  to  the  30  day  period  and 
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that  this  30  day  period  must  run  from 
the  date  of  the  catastrophe,  amend- 
ments to  the  regulation  cannot  Include 
these  suggestions. 

The  agency  also  suggests  that  exclu- 
sions be  provided  when  relief  assist- 
ance is  made  available  by  voluntary 
relief  agencies.  Since  there  is  no  spe- 
cific authority  in  this  legislation  for 
exclusion  solely  on  the  basis  that  the 
assistance  was  provided  by  voluntary 
agencies,  we  are  unable  to  adopt  this 
sut:gestion.  However,  if  any  assistance 
provided  by  a  voluntary  agency  meets 
the  criteria  for  exclusions  from  income 
under  title  XVI  of  the  Social  Security 
Act  and  implementing  regulations,  or 
any  other  applicable  Federal  statutes. 
the  assistance  would  not  be  counted  as 
income.  For  example,  under  Sec. 
416.1109<a)  of  Regulations  No.  16.  the 
lalue  of  any  third  party  pajTnent  for 
medical  care  or  medical  services  fur- 
nished to  a  recipient  is  not  counted  as 
income.  Al.so.  under  Sec.  1612(b)(3)  of 
the  Act.  infrequent  or  irregular 
income  that  does  not  exceed  a  certain 
amount  is  excluded  as  income. 

The  same  agency  further  comment- 
ed on  Sec.  416.1232  of  Regulations  No. 
16.  which  Is  not  part  of  the  regulation 
being  revised  by  these  amendments. 
The  suggestion  concerns  extending 
the  time  period  for  the  replacement  of 
real  property  used  as  a  home  when  ex- 
cluding resources  under  the  Supple- 
mental Security  Income  program.  We 
are  adopting  this  suggestion  and.  con- 
currently with  these  regulations,  we 
are  revising  Section  1232  to  reflect  the 
extension  of  the  time  period  together 
with  other  changes. 

FiN,\L  Rules  Implementing  New 

LCCISLATIOH  AND  PRIOR  INTERIM  RULES 

The  purpose  of  these  amendments  is 
to  publish  in  final  form  the  Interim 
Regulations  published  April  1.  1977. 
and  to  implement  the  provisions  of 
Pub.  L.  95-171  regarding  major  disast- 
ers. A  Notice  of  Proposed  Rule  Making 
or  Interim  Regulations  regarding  the 
new  legislation  is  being  dispensed  with 
t)ecause  the  new  law  is  already  effec- 
tive and  rules  are  necessary  for  on- 
going administration  of  the  law.  How- 
ever, interested  parties  are  invited  to 
submit  comments. 

(.Sections  1102.  1611.  1612.  1613.  and  1631  ol 
the  Social  Security  Act.  49  Stat.  647.  as 
Rmended.  86  Stat.  1466,  1468.  1470.  and 
1475:  42  VSC.  1J02.  1382.  1382a,  1382b.  and 
1383:  Sees.  2  and  4  of  Pub.  L.  »4  331.  90 
SUt.  781  and  782:  Sees.  6.  7.  8  and  9  of  Pub. 
L.  95-171.  91  Stat.  IMS.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  1S.B07.  Supplemental  Security 
Income  Program. ) 
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Dated:  December  22.  1978, 

Stanford  G,  Ross. 
Commissioner  of  Social  Security. 
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Approved:  February  7.  1979. 

Joseph  A.  Califano.  Jr.. 
Secretary  of  Health, 
Education,  and  Welfare. 

Part  416  of  Chapter  III  of  Title  20  of 
the  C(Xle  of  Federal  Regulations  is 
amended  as  follows: 

1.  Section  416.1126  is  added  to  read 
as  follows: 

§  II6.I1:;6    rnearned    income:    individuals 
affected  hy  a  major  disaster. 

The  value  of  support  and  mainte- 
nance (in  cash  or  in  kind)  received  by 
an  eligible  individual  (and  eligible 
spouse,  if  any)  is  not  counted  as 
income  and  the  one-third  reduction  in 
the  payment  standard  for  living  in  the 
household  of  another  shall  not  apply 
if: 

(a)  the  eligible  individual  (and  eligi- 
ble spouse,  if  any)  was  residing  in  a 
household  maintained  by  the  eligible 
individual  (or  by  the  individual  and 
another  person)  as  a  home  when  a  ca- 
tastrophe occurred  in  the  area  in 
which  the  home  was  located; 

(b)  the  castastrophe  was  declared  by 
the  President  to  be  a  major  disaster 
for  purposes  of  the  Disaster  Relief  Act 
of  1974: 

(c)  the  eligible  Individual  (and  eligi- 
ble spouse,  if  any)  stopped  living  in 
the  home  because  of  the  castastrophe 
and.  within  30  days  after  the  castas- 
trophe. began  to  receive  support  and 
maintenance;  and 

(d)  the  eligible  individual  (and  eligi- 
ble spouse,  if  any)  received  the  sup- 
port and  maintenance  while  living  in  a 
residential  facility  (including  a  private 
household)  maintained  by  another 
person. 

This  section  only  applies  to  support 
and  maintenance  received  during  the 
18  month  period  beglmiing  with  the 
month  that  the  eligible  individual 
(and  eligible  spouse,  if  any)  began  to 
receive  the  support  and  maintenance. 

2.  Section  418.1145  ts  amended  by 
adding  paragraph  (bK4-a)  to  read  as 
fol  low's: 

§416.1113     Kxcliuion   from   income:  order 
of  application. 


(b)  For  the  purpose  of  determining 
countable  Income  in  accordance  aith 
(416  Ills,  the  following  income  shall 
be  excluded  after  income  described  in 
paragraph  (a)  of  this  section: 


(4-a)  Disaster  relief  assistance  under 
the  provisions  of  9  416.1156. 


3.  Section  416.11S6  ts  added  to  read 
as  follows: 


S  116.11  ■'>6    AM-iistance  received  un  account 
of  ma|or  disaster. 

(a)  Assistance  received  under  the 
Disaster  Relief  Act  of  1974  (Pub.  L. 
93-288)  or  other  assistance  provided 
under  a  Federal  statute  t)ecause  of  a 
catastrophe  which  is  declared  to  be  a 
major  disaster  by  the  President  of  the 
United  States,  is  excluded  In  determin- 
ing countable  income  under  $416iil5- 

(b)  Interest  earned  on  the  assistance 
payments  is  excluded  from  income  for 
a  period  of  9  months  begirming  on  the 
date  the  assistance  is  received. 

(c)  The  initial  9-month  period  will  be 
extended  for  a  reasonable  period  up  to 
an  additional  9  months  where  we  find 
the  individual  had  good  cause  for  not 
having  necessary  repairs  or  replace- 
ment of  the  damaged  or  destroyed 
property  completed.  An  individual  will 
be  found  to  have  good  cause  when  cir- 
cumstances beyond  his  or  her  control 
prevented  the  repair  or  replacement 
or  contracting  for  the  repair  or  re- 
placement of  a  home  or  other  kinds  of 
property  within  the  intital  9-month 
time  period. 

4.  Section  416,1210  Is  amended  by 
adding  paragraph  (k)  to  read  as  fol- 
lows: 

$416,1210    EkclMkionji  fVom  rcMourccs;  geiH 

eral. 

In  determining  the  resources  of  an 
individual  (and  spouse,  if  any)  the  fol- 
lowing items  shall  be  excluded: 


(k)  Disaster  relief  assistance  as  pro- 
vided in  $416.1237, 

5.  Section  416.1237  is  added  to  read 
as  follows: 

S  116.1237    Assistance  received  on  account 
of  maior  disaster, 

(a)  Assistance  received  under  the 
Disaster  Relief  Act  of  1974  (Pub.  L. 
93-288)  or  other  assistance  provided 
under  a  Federal  statute  because  of  a 
catastrophe  which  ts  declared  to  be  a 
major  disaster  by  the  President  of  the 
United  States  is  excluded  in  determin- 
ing countable  resources  under 
S  416.1210  for  a  period  of  9  months 
from  the  date  of  receipt. 

(b)  Interest  earned  on  the  assistance 
is  excluded  from  resources  for  a  pericxl 
of  9  months  beginning  on  the  date  the 
assistance  is  received. 

(c)  The  initial  9-month  period  in 
paragraphs  (a)  and  (b)  will  be  ex- 
tended for  a  reasonable  period  up  to 
an  additional  9  months  where  we  find 
the  individual  had  good  cause  for  not 
having  necessary  repairs  or  replace- 
ment of  damaged  or  destroyed  proper- 
ty completed.  An  individual  will  be 
found  to  have  good  cause  when  cir- 
cumstances beyond  his  or  her  control 
prevented  the  repair  or  replacement 
or  contracting   for  the  reiMUr  or  re- 


placement of  a  home  or  other  kinds  of 
property    within    the    9-month    time 
period. 
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CHAPTER  I— FEDERAL  HIGHWAY  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

SUtCHAPTER  G— CNCINEERING  AND  TRAFFIC 
OPERATIONS 

IPHWA  Docket  No.  78-39) 

PART  650— BRIDGES,  STRUCTURES 
AND  HYDRAULICS 

Highway  Bridge  Replacement  and 
Rehabilitation  Program;  Revision 

AGEINCY:  Federal  Highway  Adminis- 
tration. DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
document  In  order  to  provide  guidance 
and  establish  procedures  for  adminis- 
tering the  highway  bridge  replace- 
ment and  rehabilitation  program  in 
accordance  with  5  124  of  the  Surface 
Transportation  Assistance  Act  of  1978. 

DATES:  The  effective  date  of  this  reg- 
ulation Is  March  15,  1979,  Comments 
must  t)e  received  on  or  before  June  13. 
1979. 

ADDRESS:  Anyone  wishing  to  submit 
written  comments  may  do  so.  prefer- 
ably in  triplicate,  to  FHWA  Docket 
No.  78-39.  Federal  Highway  Adminis- 
tration. Room  4205.  HCC-10.  400  Sev- 
enth Street.  SW..  Washington.  D.C. 
20590.  All  comments  and  suggestions 
received  will  be  available  for  examina- 
tion at  the  above  address  between  7:45 
a.m.  and  4:15  p.m.  ET,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Stanley  Gordon,  Bridge  Division 
(?02/472-7697).  or  Mrs.  Kathleen  S. 
Markman.  Office  of  the  Chief  Coun- 
sel. (202/426-0346).  Federal  Highway 
Administration.  United  States  De- 
partment of  Transportation.  Wash- 
ington. D.C.  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET. 
Monday-Friday. 

SUPPLEMENTARY  INFORMATION: 
On  November  6,  1978,  the  President 
signed  into  law  the  Surface  Transpor- 
tation Assistance  Act  of  1978.  Pub.  L. 
95-599.  (92  Stat.  2689,  Section  124  of 
the  Act  amended  23  U.S.C.  144  which 
necessitates  a  revision  of  the  regula- 
tions Implementing  the  bridge  replace- 
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ment  program.  The  revisions  provide  a 
bridge  replacement  and  rehabilitation 
program  both  on  and  off  Federal-aid 
systems.  Inventories  and  priorities  for 
replacement  and  rehabilitation  of 
both  on  and  off  system  bridges  shall . 
be  made  by  the  Secretary  of  Transpor- 
tation in  consultation  with  the  States. 
The  Secretary  shall  determine  the  eli- 
gibility of  a  bridge  for  funds  under 
this  program. 

The  Federal  share  payable  for  any 
project  under  this  program  Is  now  80 
percent;  formerly  it  was  75  percent. 

In  consideration  of  the  foregoing, 
the  Federal  Highway  Administration 
hereby  revLses  Subpart  D  of  Part  650, 
Chapter  I  of  Title  23.  Code  of  Federal 
Regulations  as  set  forth  below. 

Note:  The  Federal  Highway  Administra- 
tion has  determined  that  this  documenl 
does  not  contain  a  significant  proposal  ac- 
cording to  the  criteria  established  by  the 
Department  of  Transportation  pursuant  to 
E.O.  12044. 

Issued  on:  March  7,  1979. 

Karl  S.  Bowers, 
Federal  Highway  Administrator. 

Subpart  D — Highwoy  Bridg*  R«plac«m«nt  and 
RvhabiiHotion  Pregrom 

Sec. 

650.401  Purpose. 

650.403  Definitions  of  terms. 

650.405  Eligible  projects. 

650.407  Application  for  bridge  replacement 

or  rehabilitation. 
650.409  Evaluation  of  bridge  inventory. 
650.411  Procedures  for  bridge  replacement 

and  rehabilitation  projects. 
650.413  Funding. 
650.415  Reports. 

AUTHORiTi-:  23  V£.C.  144.U6<d).  315:  49 
CFR  1.48(b). 

Subpart  D — Highway  Bridge  Replace- 
ment and  Rehobiiitation  Program 

§  650.401     Purpose. 

The  purpose  of  this  regulation  is  to 
prescribe  policies  and  outline  proce- 
dures for  administering  the  Highway 
Bridge  Replacement  and  Rehabilita- 
tion Program  in  accordance  with  23 
U.S,C,  144, 

§  6.>0,403    Dennitions  of  terms, 

(a)  Bridge.  A  structure,  including 
supports,  erected  over  a  depression  or 
an  obstruction,  such  as  water,  a  high- 
way, or  a  railway,  having  a  track  or 
pa.ssageway  for  carrying  traffic  or 
other  moving  loads,  and  having  an 
opening  measured  along  the  center  of 
the  roadway  of  more  than  20  feet  be- 
tween undercoping  of  abutments  or 
spring  lines  of  arches,  or  extreme  ends 
of  the  openings  for  multiple  boxes:  it 
may  Include  multiple  pipes  where  the 
clear  distance  between  openings  is  less 
than  half  of  the  smaller  contiguous 
opening. 
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(b)  Sufficiency  rating.  The  numeri- 
cal rating  of  a  bridge  based  on  its 
structural  adequacy  and  safety,  essen- 
tiality for  public  use,  and  its  servicea- 
bility and  functional  oljsolescence. 

(c)  Rehabilitation.  The  major  work 
required  to  restore  the  structural  in- 
tegrity of  a  bridge  as  well  as  work  nec- 
essary to  correct  major  safety  defects. 

§  6.50.403    Eligible  projects. 

(a)  General.  Deficient  highway 
bridges  on  all  public  roads  may  be  eli- 
gible for  replacement  or  rehabilita- 
tion, 

(b)  Types  of  projects  which  are  eligi- 
ble. The  following  types  of  work  are 
eligible  for  participation  in  the  High- 
way Bridge  Replacement  and  Reha- 
bilitation Program  (HBRRP),  herein- 
after Itnown  as  the  bridge  program. 

(1)  Replacement  Total  replacement 
of  a  structurally  deficient  or  function- 
ally obsolete  bridge  with  a  new  facility 
constructed  in  the  same  general  traffic 
corridor.  A  nominal  amount  of  ap- 
proach work,  sufficient  to  connect  the 
new  facility  to  the  existing  roadway  or 
to  return  the  gradeline  to  an  attain- 
able touchdown  point  in  accordance 
with  good  design  practice  is  also  eligi- 
ble. The  replacement  structure  must 
meet  the  current  geometric,  construc- 
tion and  structural  standards  required 
for  the  types  and  volume  of  projected 
traffic  on  the  facility  over  its  design 
life. 

(2)  Rehabilitation.  The  project  re- 
quirements necessary  to  perform  the 
major  work  required  to  restore  the 
structural  integrity  of  a  bridge  as  well 
as  work  necessary  to  correct  major 
safety  defects  are  eligible  except  as 
noted  under  ineligible  work.  Bridges  to 
be  rehabilitated  both  on  or  off  the  F- 
A  System  shall,  as  a  minimum,  con 
form  with  the  provisions  of  23  CFR 
Part  625,  Design  Standards  for  Feder- 
al-aid Highways,  for  the  class  of  high- 
way on  which  the  bridge  is  a  part. 

(c)  Ineligible  work.  Except  as  other- 
wise prescribed  by  the  Administrator, 
the  costs  of  long  approach  fills,  cause- 
ways, connecting  roadways,  inter- 
changes, ramps,  and  other  extensive 
earth  structures,  when  constructed 
beyond  the  attainable  touchdown 
point,  are  not  eligible  under  the  bridg( 
program. 

§6.'>0.407     .Application   for   bridge   replace- 
ment or  rehabilitation. 

(a)  A  State  or  local  government  par 
ticipates  In  the  bridge  program  by  con- 
ducting bridge  Inspections  and  submit- 
ting the  six  computer  card  format  or 
tapes  containing  the  information 
called  for  on  the  Structure  Inventory 
and  Appraisal  (SI&A)  sheet  for 
bridges  on  all  public  roads  through 
the  Division  Administrator  of  the  Fed- 
eral Highway  Administration  (FHWA) 
for  processing.  These  requirements  are 
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prescribed  In  23  CFR  650.307  and 
650.311.  the  National  Bridge  laspec- 
tion  Standards. 

(b)  Inventory-  data  may  be  submitted 
a.s  available  and  shall  be  submitted  at 
such  additional  times  as  the  FHWA 
may  request. 

(c)  Inventory  data  on  bridges  that 
have  been  strengthened  or  repaired  to 
eliminate  deficiencies,  or  those  that 
have  been  replaced  or  rehabilitated 
using  bridge  replacement  and/or  other 
funds,  must  be  revised  in  the  inven- 
tory through  data  submission. 

(d)  The  Secretary  may,  at  the  re- 
quest of  a  State,  inventory  bridges,  on 
and  off  the  Federal-aid  system,  for 
historic  significance. 

S  KM  AW    Evaluation  of  bridge  inventory. 

(a)  Sufficiency  rating  of  bridges. 
Upon  receipt  and  evaluation  of  the 
bridge  inventory,  a  sufficiency  rating 
will  be  a.ssigned  to  each  bridge  by  the 
Secretary  in  accordance  with  the  ap- 
proved AASHTO  '  sufficiency  rating 
formula.  The  sufficiency  rating  will  be 
u.sed  as  a  basis  for  establishing  eligibil- 
ity and  priority  for  replacement  or  re 
habilitation  of  bridges;  in  general  the 
lower  the  rating,  the  higher  the  prior 
ity. 

(b)  Selection  of  bridges  for  inclusion 
in  State  program.  After  evahiation  of 
the  Inventory  and  assignment  of  suffi- 
ciency ratings,  the  Secretary  will  pro- 
\ide  the  State  with  a  selection  list  of 
bridges  within  the  State  that  are  eligi- 
ble for  the  bridge  program.  From  that 
list  or  from  previously  furnished  selec- 
tion lists,  the  State  may  select  bridge 
projects 

$6.^.411     Procedures    for   hr'il)fe    rt-placf- 
ment  lutd  rehabilitatio  l^.ojects. 

<a)  Coasideratlon  shall  be  given  to 
projects  which  will  remove  from  serv- 
ice highway  bridges  most  in  danger  of 
failure. 

(b)  Submission  and  approval  of  pro- 
jects. (I)  Bridge  replacement  or  reha- 
bilitation projects  shall  be  submitted 
by  the  State  to  the  Secretary  In  ac- 
cordance with  23  CFTl  Part  630  Sub- 
part A  Federal-Aid  Programs,  Approv- 
al and  Authorization. 

(2)  Funds  apportioned  to  a  State 
shall  be  made  available  throughout 
each  Stale  on  a  fair  and  equitable 
basis. 

(c)  Completion  of  projects.  (1)  Each 
approved  project  will  be  designed,  con- 
structed. Inspected  for  acceptance  and 
maintained  in  the  same  manner  as 
other  projects  on  the  system  on  w  hich 
the  project  Is  located. 

(2)  Whenever  a  deficient  bridge  is  re- 
placed by  a  new  bridge  under  the 
bridge  program,  the  deficient   bridge 
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shall  be  closed  to  vehicular  traffic  at 
the  earliest  date  possible  following  the 
opening  of  the  replacement  bridge.  If 
the  only  deficiency  of  the  existing 
structure  is  Inadequate  roadway  width 
and  the  combination  of  the  new  and 
existing  structure  can  be  made  to  meet 
current  standards  for  the  volume  of 
traffic  the  facility  will  carry  over  Its 
design  life,  the  existing  bridge  may 
remain  In  place  and  be  incorporated 
Into  the  system. 

§650.413     Funding. 

(a)  Funds  authorized  for  carrying 
out  the  Highway  Bridge  Replacement 
and  Rehabilitation  Program  are  avail- 
able for  obligation  at  the  t)eginning  of 
the  fiscal  year  for  which  authorized 
and  remain  available  for  expenditure 
for  the  same  period  as  funds  appor- 
tioned for  projects  on  the  Federal-aid 
primary  system. 

(b)  The  Federal  share  payable  on  ac- 
count of  any  project  carried  out  under 
23  U.S.C.  144  shall  be  80  percent  of 
the  eligible  cost. 

(c)  Not  less  than  15  percent  nor 
more  than  35  percent  of  the  appor- 
tioned funds  shall  be  expended  for 
projects  located  on  public  roads,  other 
than  those  on  a  Federal-aid  system. 
The  Secretary  after  consultation  with 
State  and  local  officials  may,  with  re- 
spect to  a  State,  reduce  the  require- 
ment for  expenditure  for  bridges  not 
on  a  Federal-aid  sj-stem  when  he  de- 
termines that  such  State  has  inad- 
equate needs  to  Justify  such  expendi- 
ture. 

§)ir>0.415    K«porUi. 

The  Secretary  miLst  report  annually 
to  the  Congress  on  projects  approved 
and  current  inventories  together  with 
recommendations  for  further  improve- 
ments. 
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Title  24 — Housing  and  Urban 
D«v«lopm«nt 

CHAPTER  X— FEDERAL  INSURANCE 
ADMINISTRATION 

SUBCHAPTER    E— NATIONAL    FLOOD 
INSURANCE  PROGRAM 

fDorkPt  No  FI  43651 

PART  1917— APfEALS  FROM  FLOOD 
ELEVATION  DETERAUNATION  ANO 
JUDICIAL  REVIEW 

Final  Flood  EUvotten  Dotormination 
for  the  Borough  of  Nougotuck, 
Now  Haven  County,  Conn. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 
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ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Borough  of 
Naugatuclc.  New  Haven  County,  Con- 
necticut. These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  Is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

EFFECTIVE  DATE:  Tiie  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Nauga- 
tuclc, New  Haven  County,  Connecticut. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Nauga- 
t\ick  are  available  for  review  at  the 
Mayor's  Office.  Naugatuck.  Connecti- 
cut. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimin.  A.<»Lstant  Ad- 
ministrator. Office  of  Flood  Insur 
ance.  Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  Une  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina 
tions  of  flood  elevations  for  the  Bor- 
ough of  Naugatuclc.  New  Haven 
County.  Connecticut. 

This  final  rule  is  issued  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  FHood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  commtmity  for  a 
period  of  ninety  (90)  days  ttas  been 
provldt  d.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  noodins 


Location 


Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Source  of  floodlns 


LocaUon 


Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Naucatuck  River...  Confluence  of  Spruce  153 

Brook. 
Just  Downstream  of  166 

confluence  of  Beacon 
Hill  Brook. 
Confluence  of  Mulberry         174 

Brook. 
Just  Upstream  of  Dam  185 

located  400  feet 
Downstream  of  State 
Rout«  63. 
Just  Upstream  of  State  186 

Route  63. 
Just  Upstream  of  Maple        I8S 

Street. 
Confluence  of  Hop  196 

Brook. 
Just  Up^itream  of  202 

Prospect  Street. 
At  Northern  Corporate  214 

Limits. 
Beacon  HiU  Brook    Mouth  at  Naugatark  167 

River. 
Just  Upstream  of  171 

Andnuko  Road. 
Just  Upstream  of  183 

Cotton  Hollow  Road. 
1760  feet  Upstream  of  200 

Cotton  Hollow  Road. 
3400  feet  Upstream  of  225 

Cotton  Hollow  Road. 
Just  Upstream  of  253 

Private  Crossing 
Located  1400  feet 
Do»"nstream  of 
Beacon  Valley  Road. 
"*  Ju»t  Upstream  of  271 

Beanon  Valley  road. 
Just  Upstream  of  323 

SchmlLz  Avenue. 
Just  Upstream  of  351 

Bowman  Drive, 
Just  Upstream  of  New  366 

Haven  Road. 
Southeastern  Corporate        373 

LlmiU. 
Just  Upstream  of  Elm  189 

Street. 
Just  Upstream  of  192 

Cherrj-  Street. 
Just  Upelream  of  218 

Andrews  Avenue. 
Just  Upstream  of  Ice  274 

House  Dam. 
Just  Upstream  of  283 

Brookslde  Avenue. 
Just  Upstream  of  297 

National  Guard  Access 
Road. 
Just  Upstream  of  King  313 

Access  Road. 
Just  Upstream  of  Dam,  349 

1100  feet  Upstream  of 
Webb  Avenue. 
Just  Upstream  of  380 

Rullbei  Avenue 
Crossing,  1700  feet 
Upstream  of  Dam. 
Just  Upstream  of  402 

Rubber  Avenue 
Crossing.  5600  feet 
Upstream  of  Dam. 

Webb  Brook Just  Upstream  of  320 

Newman  Avenue. 
250  feet  Upstream  of  330 

Field  Street. 
Just  Upstream  of  Webb         348 

Avenue. 
Just  Upstream  of  878 

Ounnto«-n  Road. 
Just  Upstream  of  Bridge        197 
Street  (StaU  Highway 
68). 
Juat  Upstream  of  Dam.  205 

400  fMt  Upstraam  at 


Long  Meadow 
Pond  Brook. 


Hop  Brook. 


Just  Upstream  of  Porter       211 

Avenue. 
At  a  point  2100  feet  237 

Upstream  of  Porter 

Avenue. 
Fulling  MIU  Brook  Just  Upstream  of  North         202 

Main  Street. 
Just  Upstream  of  Union         209 

Street. 
Just  Upstream  of  230 

confluence  of  Cold 

Spring  Brook. 
Just  Upstream  of  275 

Prospect  Street  (State 

Highway  68). 
Confluence  with  327 

Schlldgen  Brook. 
At  a  point  1825  feet  400 

Upstream  of 

Schlldgen  Brook. 
Just  Upstream  of  Maple        471 

Street  Culvert. 
At  a  point  380  feet  476 

Upstream  of  Maple 

Street  Culvert. 
Cold  Spring  Brook  Confluence  with  FuUing        230 

Mill  Brook. 
Just  Upstream  of  305 

Wooster  Street. 
Just  Upstream  of  Brook        325 

Street. 
Just  Upstream  of  Cold  348 

Spring  Circle. 
Just  Upstream  of  447 

'  Donovan  Road. 

At  Unnamed  Tributary.         476 

810  feet  Upstream  of 

Donovan  Road. 
Just  Upstream  of  Pond  536 

Hill  Road. 
At  a  point  960  feet  593 

Upstream  of  Pond  Hill 

Road. 
Just  Downstream  of  328 

Access  Road  90  feet 

Upstream  of 

Confluence  with 

PuUlng  MUl  Brook. 
Just  Upstream  of  847 

driveway.  360  feet 

Upstream  of  Access 

Road. 
Just  Downstream  of  373 

Union  City  Road. 
Just  Upstream  of  E>am.  393 

500  feet  Upstream  of 

Union  City  Road. 
Just  Upstream  of  415 

Cemetary  Road. 
At  a  point  1210  feet  415 

Upstream  of  Cemetary 

Road. 


Schlldgen  Pond 
Brook. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804,  Noveml)er  28,  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719,) 

Issued:  December  8,  1978. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

r 

[FR  Doc.  79-7491  PUod  J-14-79:  8:45  ami 
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[Docket  No.  FI-4604] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Suffield,  Hartford 
County,  Conn. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Suf- 
field, Hartford  County,  Cormecticut. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Suffield, 
Connecticut. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Suffield, 
are  available  for  review  at  Town  Hall, 
97  Mountain  Road,  Suffield,  Connecti- 
cut. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION; 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Suffield,  Connecticut. 

This  final  rule  is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
ual! within  the  community. 
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The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation. 

feet 

Sourer  of  nooding 

Location              national 

lieodrtlr 

vertical 

datum 

Connecticut  River 

Conrall-lOO  feet  ' 

36 

Old  Bridge  Street 

44 

Bridge  Plers-SO  feet  '. 

Enfield  Dam-lOO  feet  '.. 

SO 

Old  State  Route  190 

S3 

BrMce  Piers-SO  teel  '. 

Canal  Bridge— 30  feet  '... 

38 

lat  Creasing  Pipe 

39 

CroKlng-50  feet '. 

1st  Crossing  Pipe 

49 

Croaiing- 100  feet  '. 

Znd  Croailnc  Pipe 

S9 

Cros8lng-50  feet '. 

Boston  Neck  Road 

88 

Bridge- lOO  feet'. 

Boston  Neck  Road 

lOS 

Bridge- 100  feet  ', 

Suffleld  Street  Bridge- 

113 

100  feet  '. 

SUte  Route  TS  Bridge— 

116 

100  feet  '. 

Dam  Upstream  Conrail 

118 

Bridge— too  feet  '. 

Dam  Upstream  Conrail 

123 

Bridge— 100  feet  '. 

2nd  Crossing  Farm 

130 

Bridge— 100  feet  '. 

Mudd>  Brook 

State  Route  190 

119 

" 

Bridge-M)  feet  '. 

Stiles  Road  BrIdge-M 

122 

feet  '. 

Philo  Brook 

Russell  Avenue— SO 

124 

feet  '. 

Halladay  Avenue 

130 

Brid(e-50  feet '. 

'  Upstream  of  centerllne. 
-Downstream  of  centerllne. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  Noveml>er  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requircmenU  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 


Issued:  January  31.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
IFR  Doc.  79-7492  Piled  3-14-79:  8:45  am) 


RULES  AND  REGULATIONS 

Final  Flood  Elevation  Dotormination 
for  tho  Villago  of  Montgomory, 
Kan*  County,  ill. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  t>elow  for  se- 
lected l(x-ations  in  in  the  Village  of 
Montgomery,  Kane  Coimty.  Illinois. 

These  base  (100-year)  flood  elefa- 
tiotis  are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  iiisurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Mont- 
gomery. Kane  County.  Illinois. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Village  of  Montgom- 
ery, Kane  County.  Illinois,  are  availa- 
ble for  review  at  the  Montgomery  Vil- 
lage Hall,  1300  South  Broadway. 
Montgomery.  Illinois. 


The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


INFORMATION 


FOR      FURTHER 
CONTACT. 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Vil- 
lage of  Montgomery.  Kane  County.  Il- 
linois. 


[4210-01-M] 


(Docket  No.  FI-39401 


PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 


This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
■X  brovided,  and  the  Administrator  has 
Nresolved  the  appeals  presented  by  the 
community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 


■  s 

jnevaUon 

in  feet. 

Source  of  flooding          Location 

national 

geodetic 

vertical 

datura 

PoK  River O.8.  Route  30.                          618 

Pox  River 
Tributary. 


Pox  River 
TTibutar>-  (Ea<( 
Branch). 


Waubaniee  Creek 


Downstream. 

Corporate  Limits 616 

Montgomery  Striret 619 

Montgomery  Dam 622 

Ashland  Street 622 

Upstream  Corporate  622 

Umlta. 
Downstream  Corporate         633 

UmlU. 

nilnoU  Route  31 634 

Confluence  of  East  636 

Branch  Pox  River 

Tributary. 

Aucolt  Road 641 

Doa-rutream  Corporate         636 

Limits  (Confluence 

with  Pox  River 

Tributary). 

Aurott  Road 636 

By  Pass  US  Route  30...        664 
County  Boundary  Line  666 

l>etween  Kendall  and 

Kane  County. 
E.  J.  and  E.  Railroad.  e6S 

Downstream. 

Upstream 667 

BusineM  Route  U.8.  30...       667 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o>(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557;  92  SUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  tlfe  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7493  Filed  3-14-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  FI-46071 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovotion  Dotorminofion 
for  tho  City  of  Abordoon,  Bingham 
County,  Idaho 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 
ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Aber- 
deen. Bingham  County.  Idaho.  These 


base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Aberdeen, 
Idaho. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detaUed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Aberdeen, 
are  available  for  review  at  City  Hall, 
Aberdeen.  Idaho. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
give*  notice  of  the  flnal  determina- 
tions of  flood  elevationfi  for  the  City 
of  Aberdeen.  Idaho. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  StaL  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100-year)  flood  eleva- 
tions for  selected  locations  are: 


Ele\-ation 

in  feet. 

Source  of  flooding 

Location              national 

geodetic 

vertical 

datum 

Aberdeen 

Central  Avenue  Road—        4387 

Wastc«ay. 

60  feet.'. 

Bingham  Avenue-40           4390 

feeC'. 

Main  Street- 60  feet' 43M 

County  Road  2800                 4393 

We«t— Mfeet.'. 

■  Dpttnam  of  centertlDe. 
'Oowmtream  of  centerllne. 


RULES  AND  REGULATIONS 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557,  92  STAT.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[PR  Doc  79-7494  PUed  3-14-79;  8:46  am] 
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[Docket  No.  Pl-4e»6] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovoffon  Doformination 
for  tho  Gty  of  Audubon,  Audubon 
County,  lo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Audu- 
bon. Audubon  County.  Iowa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Audubon. 
Audubon  County.  Iowa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Audubon  are 
available  for  review  at  the  City  Hall. 
Audubon,  Iowa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 
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SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Audubon.  Audubon  County.  Iowa. 

This  final  rule  is  issued  in  accord- 
ance vplth  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  wtth 
24  CFR  Part  1910. 

The  final  base  (100- year)  flood  eleva- 
tions for  selected  locations  arr 


Source  of  flooding 


LocaUoa 


Bluefraos 
Creek 


1800  feet  downstream 

from  Soutlistde 

Avenue. 
Just  downstream  from 

Southstde  Avenue. 
100  feet  upstream  from 

Southside  Avenue. 
Just  upstream  from 

Market  Street. 
Just  upstream  from 

Chicago.  Rock  Island 

and  Pacific  Railroad 
Just  downstream  from 

South  Street. 
Just  upstream  from 

West  Broadway  Street. 
Northwestern  corporate 

Umlts. 


1.286 


1.289 
1.290 
1.291 
1.292 


1.296 
1.299 
1. 305 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804.  November  28,  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  the  SecreUry's 
delegation  of  authority  to  Federal  •  Insur 
ance  Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(0X4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
rexlew  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  6. 1979. 

Gloria  M.  Jimenez,       i 
Federal  Insurance  Administrator. 
[PR  Doc.  79-7495  Piled  3-14-79;  8:46  ami 


FfOeUl  RfOISTEft.  VOL  44,  NO.  S2— THUKSOAY,  MAICM  IS,  1979 


FHWtAl  REOISTEt,  VOt.  44.  NO.  M— TMWtSOAY.  MARCH  15,  1979 


UMI 


15670 

[4210-01-M] 

(Docket  No.  FI-47501 

PART  T917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Humboldt,  Humboldt 
County,  Iowa 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Hum- 
boldt/ Humboldt  County,  Iowa.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Humboldt. 
Humboldt  County,  Iowa. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Humboldt 
are  available  for  review  at  the  City 
Hall.  Humboldt,  Iowa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202-^ 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Humboldt.  Humboldt  County.  Iowa. 
This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 


RULES  AND  REGULATIONS 

The  Administrator  has  de\'eloped 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  floodlns 


Elevation 

In  reel. 

Location  Elevation  In 

feet 

National 

geodetic 

vertical 

datum 


West  Des  Molnrsi      Southern  Corporate  1.062 

River.  Limits. 

3.900  feet  do«-nstream         1,066 

from  Lewis  Street. 
Up-stream  side  of  Lewts        1.071 

Street. 
Upstream  side  of  1.073 

Sumner  Avenue. 
SOO  feet  upstream  of  1.076 

US.  HlRhnay  169. 
Upstream  side  of  dam  1.082 

2.250  feet  above  US 

HiKhttay  169. 
Western  Corporate  1.084 

Limits. 
Tributary  A At  confluence  with  We.st     1.064 

Des  Moines  River. 
Downstream  side  of  Sth      1.066 

Street. 
Upstream  side  of  Sth  1,068 

Street. 
Downstream  side  of  3rd       1.070 

Avenue  South. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Admini.strator.  43  FR  7719.) 

In  accordance  with  Section  7(o)<4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  AmendmenU  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  6.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

IFR  Doc.  79-7496  Piled  3-14  79;  8:45  am) 
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[Docket  No.  FI-  4026] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Newton,  Harvey 
County,  Kans. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:     Final     base     (100-year) 
flood  elevations  are  listed  below  for  se- 


lected locations  in  the  City  of  Newton. 
Harvey  County,  Kansas. 

These  base  (100-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Newton, 
Harvey  County,  Kansas. 

ADDRESSES:  Maps  and  other  infor- 
mation showing  the  detailed  outlines 
of  the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Newton  are 
available  for  review  at  the  City  Hall. 
Newton.  Kansas 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Newton.  Harvey  County.  Kansas. 

This  final  rule  Ls  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  fropn  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


EHevation 

in  feel. 

Source  of  floodlni! 

Location 

national 
geodttic 
vertical 
datum 

Sand  Creek Just  Upstream  of 

County  Road  576 
(extraterritorial!. 
Just  Upstream  of 
AtrhLson.  Toptka  and 
Sania  Fe  Railway 
(extraterritorial). 


1402 


1408 


EHevatlon 

in  feet. 

Soufce  of  floodlns 

Location             national 

geodetic 

vertical 

datum 

Just  Downstream  of 

1413 

8.W.  14th  Street 

(extraterritorial). 

Just  Downstream  of 

1417 

Dam  at  Downstream 

Corporate  limits. 

Just  Downstream  of 

1422 

West  10th  Street. 

Just  Upstream  of 

142S 

Missouri  Pacific 

Railroad 

^ 

(extraterritorial). 

Slate  Creek  — 

Just  Upstream  of 
Confluence  with  Sand 
Creek. 

1415 

Just  Upstream  of 

1416 

Atchison.  Topeka  and 

Sanu  Fe  Railway. 

Just  Upstream  of  South 

1422 

Plum  Street. 

Just  Upstream  of 

1430 

Washintrton  Road. 

Just  Upstream  of  S.E. 

1437 

4th  Street. 

Just  Upstream  of  South 

1439 

Kansas  Street. 

Just  Upstream  of  East 

1444 

1st  Street. 

• 

Just  Upstream  of  East 

1451 

4th  Street. 

Just  Upstream  of 

1465 

Interstate  135  West. 

Just  Upstream  of 

1473 

Spencer  Avenue. 

South  Branch 

Just  Upstream  of 

1433 

Slate  Creek. 

Confluence  with  Slate 
Creek 

Just  upstream  of  South 

1443 

Kan-sas  Street. 

Just  Upstream  of 

1450 

Missouri  Pacific 

' 

Railroad. 

Just  Upstream  of 

1454 

Rolling  HIIU  Drive. 

Just  Upstream  of 

1463 

Interstate  135. 

Just  Upstream  of 

1468 

Spencer  Avenue. 

Country  Club 

Just  Upstream  of 

1444 

Branch  Slate 

Confluence  with 

Creek.                 ] 

South  Branch  Slate 
Creek 

1 

Ju.st  Downstream  of 

1451 

Dam.  0  42  Miles 

Upstream  of 

Confluence  with 

South  Branch  Slate 

Creek. 

Mud  Crwh _. 

.  Jufct  Upstream  of  U.S. 
Route  50 
(extraterritorial). 

1421 

Just  Upstream  of  West 

1431 

1st  Street 

(extraterritorial). 

Just  Upstream  of  West 

1440 

I2th  Street. 

Jiist  Upstream  of  West 

1450 

- 

a4th  Street 
(extraUrritorial). 

Just  Dottiutream  of 

14.55 

UwS.  Route  81 

(extraterritorial). 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  »ith  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 


RULES  AND  REGULATIONS 

1978.  Pub.  L.  95-657.  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  6,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
IFR  Doc.  79-  7497  Filed  3-14-79:  8:45  am) 
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[Docket  No.  FI-4552J 

PART  1917— APPEALS  FROM  PRO- 
POSED  FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Loch  Lynn  Heights, 
Garrett  County,  Md. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Loch 
Lynn  Heights,  Garrett  County.  Mary- 
land. These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

EFPTCnVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Loch  Lynn 
Heights,  Garrett  County,  Maryland. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Loch  Lynn 
Heights.  Garrett  County.  Maryland, 
are  available  for  review  at  the  Loch 
Lynn  Heights  Town  Hall,  Loch  Lynn 
Heights,  Maryland. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Loch  Lynn  Heights.  Garrett 
County,  Maryland. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 


15671 

ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
td  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  commimity. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  Hooding 


Elevation 
in  feet. 
Location  national 

eeodetir 
vertical 
datum 


Uttle 

Upstream  Corporate 

2.392 

Youghlogheny 

Limits. 

River. 

Downstream  Corporate 

2.391 

Limits. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968).  as  amended 
(42  U.8.C.  4001-4128);  and  Secretary's  dele 
gation  of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7«o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  95-557.  92  Stat.  2080,  this  rule  ha.*; 
been  granted  waiver  of  Congres-sional  review 
requirements  in  order  to  permit  it  to  taki 
effect  on  the  date  Indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7498  Filed  3-14-79:  8:45  ami 
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[Docket  No.  Fl -4751] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Avon,  Norfolk 
County,  Mass. 

AGENCY:  Federal  Insurance  Adminis 
tration.  HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Avon. 
Norfolk  County,  Massachusetts.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
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dence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  <10O-year)  flood 
elevations,  for  the  Town  of  Avon.  Mas- 
s&chuselts. 

ADDRESS:  Maps  and  other  informa 
lion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Towti  of  Avon,  are 
available  for  review  at  Towti  Hall. 
Buckley  Center.  Avon,  Massachusetts. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  DC.  20410.  202- 
755  5581  or  toll-free  line  800-424- 
8872. 

SUPPLfJMENTARY  INFORMATION: 
Tlie  Federal  Insurance  Admini.strator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Avon.  Massachusetts. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
a.ster  Protection  Act  of  1973  (Pub.  L. 
93  234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  tlirough  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


RUL£S  AND  REGULATIONS 


■Oet-Btion 
InfM-t. 

Source  of  Hoodiw 

crodetir 

v<>nkml 

■ 

datum 

8>-!«v<-r  Brook.. 


Tributary  A  to 

Bi  Bvrc  Brood. 


Brockton  Resenolr  at 

Orm»el  Path— 50  Peet ' 

Pond  Street —60  feet' 

Bute  Hlchway  34  Exit 

Ramp— 50  feet '. 
Harrtaon  Boulevard— 60 

feet'. 
State  Hictawmr  M 

Entrance  Ramp— 50 

feet'. 
Bute  Hlchvay  M-50 

Old  Railroad  Orade-SO 

feet'. 
StrafeUo  EMve— 100 

feet- 


209 


310 
210 


211 


312 


213 


236 


313 


Source  of  Hoodlnc 


Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Trout  Brook.. 


StrafeUo  Dnve-300 

frt-t'. 
Lrdln  A\enue— 50  feet'... 
Old  RaUroad  Orade-SO 

feet'. 
Connelly  Road— 200 

feel' 
Ladge  Drive- 100  feet".... 


319 


221 
221 


116 


133 


'  UpHtr««iB  from  oenterUiM. 
''Do»-ii<itrfam  from  ceoterUne. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  HoLLslng  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele 
gallon  of  authority  to  Fedrral  Insurance 
Adniini-stralor.  43  FR  7719.) 

In  ac(x>rdAnce  with  Section  7(oK4)  of  the 
Dtparlmtnt  of  HUD  Act.  Section  324  of  the 
Hou.sinK  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  rule 
ha.s  tieen  granted  waiver  of  Congressional 
review  re(]uirement«  in  order  to  pennil  it  to 
take  effect  on  the  date  indicated. 

Issued:  Febriiary  23,  1979. 

Gloria  M.  Jimtnez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7499  PUed  »-14-79:  8:45  am] 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elovotion  Dotorminotion 
for  th«  Town  of  Eosthampton, 
Hompshiro  County,  Matt. 

AGENCY:  F^ederal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Pinal  bue  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  In  the  Town  of  Elasth- 
ampton.  Hampshire  County.  Massa- 
chusetU.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  In  the  na- 
tiotml  flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100- year)  flood 
elevations,  for  the  Town  of  Easthamp- 
ton.  Hampshire  County.  Massachu- 
setts. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 


the  flbod-prone  areas  and  the  final 
elevations  for  the  Town  of  Easthamp- 
ton  are  available  for  review  at  the 
Town  Hall.  43  Main  Street.  Easthamp- 
ton.  Massachusetts. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  DC.  20410.  202- 
755-5581  or  toll  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Easthampton.  Hampshire  County. 
Massachusetts. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  FlcKxl  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  floodlns 


BevatiMi 
infect, 
national 
Keodetic 
vertical 
datum 


Connretleut  River.  Opstream  corporate 
limit. 
Downstream  corporate 
-    thnlt. 
Connecticut  River    At  confluence  ailh 
Oxbow.  Connecticut  River. 

Upstream  corporate 
Hfnit. 

Manhan  Rlvi-r At  the  confluence  with 

Cumectlcut  River 


ikwmimately  132  feet 
dowTMtream  of  Mill 
Street  Dam. 

Approximately  60  feet 
upstream  of  Mill 
Street  Dam. 

ApproKimataUr  2.640 
feet  downstream  of 
Olentfale  Street. 

^itM  #DwiMtream  ov 


lOf 

^Streec 
I  oorporat* 
ItBlit. 
Loa«r  MiU  Pood  ..   At  the  coanueoec  wttli 
ManiuB  Rl««r. 
Just  doaiutream  at 
Perrj-  Street  Dam. 


133 
133 
133 
133 
133 

v  123 

134 

137 

140 
143 
144 
133 
lt3 


Elevation 

infect 

,, 

Source  of  flooding 

Location              naUonal 

geodetic 

vertical 

datum 

Just  upstream  of  Ferry 
Stml  Dam. 

133 

Ju.st  do«ii.stroam  of 

133 

Uberty  Slrcot. 

Just  dowivslrt-am  of 

138 

ColtatJP  .SI reel. 

Just  upstream  of 

157 

Coluttse  Street  Dam. 

Nashawannuck 

Just  upstream  of 

157 

Pond. 

Cotta«c  Street  Dam. 

At  the  confliiencj-  with 

157 

Broad  Brook. 

Broad  Brook 

Approximately  2.165 

157 

feel  up-stri-am  from 

the  conf1ii<  nco  with 

Nashawaiinuck  Pond. 

Approximately  3.221 

161 

feet  downstream  of 

Hondrirk  Street. 

Approximately  530  feet 

172 

doa-nstream  of 

Hendrick  Street. 

t 

Approximately  1.056 
feet  upstream  of 

176 

• 

Hendrick  Street. 

Approximately  1.320 

178 

feet  upstream  of 

Hendrirk  Street. 

Approximately  2.745 

183 

feet  upstream  of 

Hendrick  Street. 

Hannum  Brook 

.  At  confluence  with 
Mantian  River. 

138 

Approximately  422  feet 

139 

. 

downstream  of  West 
8tre<'t. 

Just  downstream  of 

141 

West  Street. 

Just  upstream  of  West 

144 

Street. 

North  Branch 

At  the  confluence  with 

142 

Manhan  Riv>-r. 

Manhan  River. 

Approximau-iy  3.168 

144 

feet  upstream  of 

Pomeroy  Meadow 

Road. 

Approximately  2.376 

158 

feet  downstream  of 

Tom-y  Road. 

Just  do«n.strcam  of 

183 

Torrey  Road. 

Just  upstream  of  Torrey 

185 

Road. 

Basaet'K  Brook 

.  At  the  confluence  with 
Manhan  River. 

135 

Just  downstream  of 

135 

West  Street  Dam. 

Just  upstream  of  West 

145 

Street  Dam. 

Approximately  1.526 

145 

feel  upstream  from 

West  Street  Dam. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17S04.  November  28.  1968).  as  amended 
(42  VS.C.  4001-4128):  and  Secretarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  arrordance  with  Section  7(oM4)  of  the 
Department  of  HUD  Act.  section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 


lULES  AND  REGULATIONS 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7500  Filed  3-14-79:  8:45  am] 


[4210-01-M] 

[Docket  No.  FI-4696) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Holyoke,  Hampden 
County,  Mats. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Ho- 
lyolce,  Hampden  County,  Mas.sachu- 
setts.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
commimity  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  In  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Holyoke. 
Massachusetts. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Holyoke,  are 
available  for  review  at  City  Hall. 
Mayor's  Office,  Holyoke,  Ma.ssachu- 
setts. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Holyoke.  Massachusetts. 

This  finail  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
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dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flooding 


LocaUon 


Elevation 
In  feet, 
national 
geodetic 
vertical 


Connecticut  River.  Boston  and  Maine 

Rallroad-lOOfeet  ' 
SUte  Route  116 

Bridge-lOOfeet  ' 
VS.  Route  202  Bridge- 
100  feet  '. 

Tannery  Brook Meadowbrook  Road— 70 

feet'. 
Meadowbrook  Road -20 

feet  '. 
Access  Road— 20  feet ' .... 

Kane  Road— 70  feel  ' 

Broad  Brook  Rock  Valley  Road— 20 

c  Lower).  feet  '. 

Southampton  Road— 

100  feet  >. 
Southampton  Road- 20 
feet  ■. 

Ross  Road-20  feet  ' 

Keys  Road-20  feet  ' 

Broad  Brook Ftetbridge— M  feet ' 


68 

73 

112 

28« 

292 

295 
313 

227 

232 

236 

238 
244 
474 


'  Upstream  of  Centerline.  / 

■DowTtstream  of  Centerline. 

(National  Flood  Insurance  Act  of  1968  (Title 
XllI  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary  s  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23,  1978. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7501  Piled  3-14-79:  8:45  am) 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 
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Finol  Flood  Elovotion  Dotorminations 
for  th«  Town  of  Monto9u«,  Franklin 
County,  Moss. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Monta- 
gue. Pranklin  County.  Massachusetts. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty Ls  required  to  either  adopt  or  show- 
evidence  of  t>eing  alreadi'  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu 
ance  of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  To«-n  of  Montague. 
M  as-sa  r  h  iLse  t  ts. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Montague, 
are  available  for  review  at  Town  Clerk. 
One  Avenue  A.  Turner's  Falls.  Mii-ssa- 
rhusetts.  i 


RULES  AND  REGULATIONS 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


FOR      FURTHER 
CONTACTS 


INFORMATION 


Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Wa.>hington.  DC.  20410.  202- 
755  5581  or  toll  free  line  800  424 
8872 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
give.*;  notice  of  the  final  determina- 
liOM.s  of  flood  elevations  for  the  Town 
nf  Montague.  Massachusetts. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  DLs- 
a.sier  Protection  Act  of  1973  (Pub.  L. 
93  234).  87  Stat.  980.  which  added  sec 
lion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448>.  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
ptriod  of  ninety  (90)  days  has  boon 
provided.  No  appeals  of  the  proposed 
bast'  flood  elevations  were  received 
from  the  community  or  from  indi\id- 
uals  u  ithin  the  community. 

Tlie  Administrator  has  developfd 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 


i3e\aUoa 

Inffwt. 

Source  uf  rioodtnt: 

U>r«tion              national  , 

teodrtir 

1 

vertical 

datuaa 

Oonnvct  icist  Rlwr. 

BoMoa  and  Maine 
RaUroad  Brld«r  -  too 
feet'. 

14« 

ruth  street  Bridge    lOO 

153 

feet. 

Turner*  Pall*  Brtdv*— 

160 

aoffrt'. 

Turner'*  Falls  Brtdxr  - 

J07 

M(Mt'. 

Millrrs  KiMir  

Eaat  Mineral  Road 
Brtdcv-Mfeet'. 

192 

Brtdite  StrrM  BrldB*- 

210 

150  fwf. 

Brtdcr  Street  Brldc»- 

U4 

60  feet' 

Main  Stn-rt  BrMne^lOO 

238 

f«*t. 

290 

let*.'. 

Breached  Dam -SO  feet ' 

2«t 

Sammill  Rivrr 

Rtfm  Bridire  -50  feiH'.... 

138 

Meadow  Road  BrldKe- 

ISS 

100  feet' 
f)am  locau-d  1000  feet 
upelrcam  Meadou 
Road  Bridce 

lUOfeet'..„ _ 

ISO 

100  feet'..- 

171 

1>UB  k>catcd  IM  fwt 

dowaslream  Depot 

Street  Bridie 

M  feet'.- 

175 

••ftet' _. 

192 

Ctntral  Street  Bridge— 

212 

SO  feel  . 

South  Main  Street 

230 

Brkhre-lOOfeef. 

Bnd«e-SO  liet  

290 

Vtm  located  900  feet 

up^<t^eam  Cent  ral  Ver- 

niont  Railroad  Bridcn: 

50fe«t' 

305 

too  feet' 

313 

Cliestnut  Hill  RoMi-  SO 

192 

feet  . 

North  Le\entt  Road 

405 

Brldge-50  feet 

HBtrhi  ry  RrooK 

Oara  and  PooitiTidKe  -  SO 
feet*. 

139 

Dam  and  Fool  bridge    10 

148 

feel' 

BiaubienB  Road 

ISO 

Bridge- 20  feet'. 

Pond  Bruok 

Swamp  Road— 80  feef... 

209 

Saiunp  Road  -SO  feet  ■ 

214 

D^m  located  104S  feet 

upslreaai  Smnmp 

ROMl: 

aOfeet' 

214 

30  feet'.. 

333 

Issued:  January  31.  1979. 

Gloria  M.  Jimenez. 

Federal  Insurance  Administrator. 

[FR  Doc.  79  7502  FUi-d  3  14-79:  8:45  am] 


UpsUeam  uf  otulerllue. 
Downstream  of  renlertlne. 

(National  Flood  I(\surance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  Janiuu-y  28.  1969  (33 
FR  17804.  November  28,  19«8).  as  amended 
(42  U.SC.  4001-4128);  and  Secretarys  dole 
gation  of  authority  to  Pederal  Insurance 
Administrator.  43  PR  7719.) 

In  accordance  with  Section  7(0X4)  of  tlie 
Department  of  HUD  Act.  Section  324  of  the 
Hou.sing  and  Community  Amendments  of 
1978.  Pub.  L.  96-S5T.  92  Stat  3080.  this  rule 
has  been  granted  waiver  of  ConRressional 
review  requirements  in  order  to  permii  it  to 
lake  effect  on  the  dale  indicated. 


[4210-01 -M] 

I  Docket  No  PI  4753) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Detorminotion 
for  The  Town  of  South  Hadley, 
Hampshire  County,  Mast. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  .se- 
lected locations  In  the  town  of  South. 
Hadley.  Hampshire  Coiuity,  Massa- 
chusetts. These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  cither  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  in.surance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  town  of  South 
Hadley,  Massachu.setts. 

ADDRF^SS:  Maps  and  other  informa- 
tion showing  the  detailed  outliru^s  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  town  of  South 
Hadley.  are  available  for  review  at 
Town  Clerks  Office.  Town  Hall.  116 
Main  Street.  South  Hadley.  Massachu- 
setts. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  lasurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  town 
of  South  Hadhy,  Massachusetts. 

This  final  rule  is  Issued  in  accord- 
ance with  section  1 10  of  the  Hood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  SUt.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 


opportiuilty  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
protided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Adniinlstrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet 

Source  of  noodiiu; 

Location             national 

geodetic 

vertical 

datum 

Connecticut  River. 

State  Highway  116 
Bridge. 

74 

Holroke  Dam- 160  feet  ' 

78 

Holyoke  Dam-80  feet  '.. 

112 

Conlluence  with 

122 

Bachelor  Brook-160 

feet'. 

Bachelor  Btxtuk.  — 

Bute  Hiehaa>  47 
Bridge. 

122 

Woodridge  Road 

125 

Bridge— at  centerlini- 

State  Highway  116 

176 

Brtdge-70  feet  ". 

State  Higba-ay  1 16 

181 

Bridge- 160 ». 

Stony  Hrook _. 

Morgan  Street  Bridge- 
ateenterllne. 

162 

Lower  Pond  Dam  and 

177 

Pedestrian  BndKe-40 

feet". 

Stone  Archbridse 

186 

Wood  Bridge -40  feet  '.. 

202 

Morgan  Street  Culvert - 

213 

at  centerllne.     « 

Hutl«r>  Brook  -..- 

State  Hiehvay  116 

74 

Oajrlord  Street 

74 

'  Downvtream  of  centerline. 

llp.strean>  of  centerllne. 
(National  Flood  Insurance  Act  of  1968  (Title 
XI II  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
sat  ion  of  authority  to  Federal  In.surance 
AdminLstrator.  43  FR  7719.) 

Ill  accordance  with  Section  7(oH4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Hou-sing  and  Community  Amendments  of 
1978.  Pub.  L-  95-557,  92  Stat.  2080.  this  rule 
lias  been  granted  waiver  of  Congressional 
review  requiretnent*  in  order  to  permit  it  to 
lake  effect  on  the  date  indicated. 

Issued:  Februan'  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

IFR  Doc.  79-7503  Piled  3  14  79:  8:45  am) 
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[Docket  No.  Fl  4693] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 


RULES  AND  REGULATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Midland,  Allegany 
County,  Md. 

AGENCY:  Federal  Insurance  Admhiis- 
tratlon,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  town  of  Mid- 
land. Allegany  Coimty,  Maryland. 
These  base  (100- year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  In  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  town  of  Midland, 
Allegany  Coimty.  Maryland. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  town  of  Midland.  Al- 
legany County.  Maryland,  are  availa- 
ble for  review  at  the  Midland  Post 
Office.  Midland.  Mar>'land. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  loll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  town 
of  Midland.  Allegany  County,  Mary- 
land,    t 

This  final  rule  is  issued  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat,  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  coraraimity  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 
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The  A(Lainistrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Eteration 

in  feet. 

Source  of  floodine           location              national 

geodetic 

vertical 

datura 

Oeorges  Creek Corporate  Ltonlt*— 

1.663 

downstream. 

250  feet  upstream  of 

1.667 

Corporate  Limits. 

990  feet  uiistream  of 

1.673 

Corporate  Umlts. 

2.300  feet  upstream  ol 

1.685 

Corporate  Limits. 

Union  Street— 

1.688 

dottTVitream. 

Union  Street— upstream 

1.691 

Conrail— upstream 

1.699 

Confluence  of  Neff  Run 

1.699 

Church  Slreet- 

1.699 

down-stn-am. 

Church  Slreet- 

1.702 

up.stream. 

Neff  Run Confluence  with 

1.699 

Oeorges  Rim. 

Main  Street  (culvert) 

1.708 

Ne»  Road  (culvert) 

1.709 

400  ft«t  upstream  of 

1.717 

New  Road  ( culvert  >. 

800  foet  upstream  of 

1.724 

New  Road  (culvert). 

1.300  feet  upstream  of 

1.734 

New  Road  (culvert  i  at 

the  Corporate  Limttc. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stal.  2080,  this  rule 
has  been  granted  wai\er  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indic^ted- 

I.ssued:  February  23.  1978. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7504  Piled  3  14  79;  8:45  am] 
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ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
nood  flf vatJons  are  listed  below  for  se- 
lected locations  in  the  City  of  Pontiac. 
Oakland  County.  Michigan.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  mana^re- 
ment  measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NPIP). 

EFFECnVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Pontiac. 
Oakland  County.  Michigan. 

ADDRE^SS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Pontiac  are 
available  for  review  at  the  Community 
Development  Department,  91  North 
SaKinaw.  Street,  Pontiac.  Michigan. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Pontiac.  Oakland  County,  Michi- 
gan. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001  4128,  and  24  CPR  1917.4(a)),  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100-yeftr)  flood  eleva- 
tions for  selected  locations  are: 
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EIrvation 

in  fert. 

Sourn-  or  flooding' 

I/xation              national 

Keoflrtir 

vertical 

datum 

Clinton  River 

EMt  Corporate  limit 

87a 

Drain  No  2 

At  8t.ur  Highway  59 

871 

At  transition  structure 

874 

Juat  upstream  ol  Ea.st 

888 

Boulevard. 

Just  downstream 

889 

Paddocli  Street 

Just  upstream  Paddock 

894 

Street. 

Culvert  for  Clinton 

8»5 

River  Drain  No.  1. 

Clinton  R)\  er 

Inli't  to  Cll.nion  River 

911 

Drain  No.  3. 

Drain  No.  1. 

Just  downstream  Grand 

914 

Trunk  Western 

Railroad. 

Just  upstream  Grand 

915 

Trunk  Western 

Railroad. 

Just  down.stream 

917 

Gillespie  Avenue. 

Just  upstream  Crystal 

919 

Lake  Dam. 

Clinton  River 

Approximately  280  feet 
downstream  Grand 
Trunk  Western. 

922 

Just  upstream  Thomas 

925 

Rotid. 

Just  downstream 

926 

Orchard  Lakt  Koad. 

Just  upstream  Daw.son's 

931 

Mill  Pond  Dam 

Just  dowaslriam 

931 

Teleicraph  Road 

•  North  Boundary) 

Just  upstream 

931 

Teletnaph  Road 

■  South  Boundary  i. 

Galloway  Cr^tk.... 

.  East  corporate  limits  ai 
Galloway  Lake. 

910 

Just  downistrcam  Perry 

914 

Street. 

Just  upstream  Perry 

916 

Street. 

Just  downstream 

921 

Walton  Boulevard. 

Just  upstream  Walton 

923 

Boulevard. 

At  FootbridKC.  1.100  feel 

926 

upstream  Stirlins 

Avenue. 

Just  upstream  of 

927 

Private  Drive.  1.100 

feet  downstream 

Collier  Road. 

Just  down.stream  Collier 

935 

Road. 

Just  upstream  Collier 

938 

Road. 

West  Pontiac  City/ 

940 

Township  corporate 

limit. 

Just  downstream  Road 

941 

to  Woodchipper. 

Just  upstream  Road  to 

944 

Woodchipper. 

West  corporate  limits 

944 

Gallo«ay  Diirh .... 

.  Confluence  with 
Galloway  Creek. 

923 

1.000  feet  upstream 

924 

confluence  with 

Galloway  Creek 

1,550  feet  upstream 

927 

confluence  with 

Galloway  Creek. 

Just  dowTistream 

929 

Giddings  Road. 

Just  upstream  GiddinRs 

932 

Road. 

Just  upstream  of 

933 

Private  Drive  1.500 

feet  upstream 

Giddiiuts  Road. 

Northeast  corporate 

933 

limit. 

(National  Flood  Insurance  Act  of  1968  (Tlllf 
XIII  of  Housing  and  Urban  Devilopmcnt 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  ann-ndod 
(42  U.S.C.  4001-4128);  and  Secretary  s  dele 
Kation  of  authority  to  Federal  IiiKurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  thf 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080.  this  ruli- 
has  kjeen  granted  waiver  of  ConBres,sioiial 
review  requirements  in  order  to  pormil  it  lo 
take  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenkz, 
Federal  Insurance  Administrator. 

[PR  Doc.  79-7505  Piled  3-14-79;  8:45  am) 
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[Docket  No.  FI-4703] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Dotorminotion 
for  tho  City  of  Adams,  Mower 
County,  Minn. 

AGENCY:  Federal  Insurance  Admini.s- 
tration.  HUD, 

ACTION:  Final  rule, 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  city  of  Adams. 
Mower  County.  Minnesota.  The.se  base 
<  100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP), 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  city  of  Adams. 
Mower  County.  Minnesota. 

ADDREiSS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Adams  are 
available  for  review  at  the  City  Hall. 
Adams.  Minnesota. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 


SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  city  of 
Adams.  Mower  County,  Minnesota. 

This  final  rule  is  issued  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat,  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917,4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
ba.se  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910, 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Soum-  of  floodinc 


Elevation 

in  feet. 

Location  national 

(teodetkc 

vertical 

datum 


tJttip  Cedar  Rtrer. 


Little  C.ilar  River 
MlMk  BrmiKb, 


At  western  corporate  1.271 

limit. 
Just  downstream  of  1.276 

County  Highway  7. 
Just  upstream  of  1,278 

County  Highway  7. 
Just  dou-nstream  of  1,261 

Chicago,  Milwaukee, 

8t.  Paul,  and  Pacific 

RMSlnuA. 
At  eaatem  corporate  1.283 

limit. 
At  confluence  with  1.273 

UtUe  Cedar  River. 
Just  dovuatream  of  1,274 

Chicago,  Milwaukee. 

8t  Paul,  and  Paciflc 

Railroad. 
Just  upstream  of  1,27S 

Chicago.  Milwaukee, 

St.  Paul  and  Pacific 

Railroad. 
1S7S  feet  upstream  of  1,278 

Chicago.  Milwaukee. 

St.  Paul  and  Pacific 

RaUroad. 
At  Dorthem  corporate        1.383 

UmlL 


(National  Flood  Iisurance  Act  of  1968  (Title 
XIII  of  Houstng  and  Urban  Development 
Act  of  1W8).  effective  January  28,  1969  (33 
FR  17804,  Novemlter  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  the  SecreUry's 
delegatloo  of  authority  to  Federal  Insur- 
ance Administrator.  43  FR  7719).) 

In  accordaDce  with  Section  7(oK4)  of  the 
Departtnent  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  P.L.  W-SS7.  92  Stat.  2080.  this  rule  has 
been  granted  waKer  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 
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Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7506  Piled  S-14-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  FI-4708) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MlflATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Groin  Valley,  Jock- 
ton  County,  Mo. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Grain 
Valley.  Jackson  County,  Missouri. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Grain 
Valley,  Jackson  County.  MlssourL 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood -prone  areas  and  the  final 
elevations  for  the  City  of  Grain  Valley 
are  available  for  review  at  the  City 
Hall.  Grain  Valley.  Missouri. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Grain  Valley.  Jackson  County.  Mis- 
souri 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  <Pub.  L. 
93-234),  87  SUL  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (TlUe  XIH  of  the 
Housing  and  Urban  Developmerit  Act 
of  1968  (Pub,  L.  90-448),  42  VS.C. 
4001^128.  and  24  CFR  1917.4(1)).  An 
opportunity  for  the  community  or  in- 
dividuals to  aptaeal  tliJs  determination 
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to  or  tlirough  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  floodinc 


ESevation 

In  feet. 

liOcaUoa  national 

Keodetlc 

vertical 

datum 


Tennie  Avenue 
Drain. 


Blue  Branch Just  upstream  of  Main  778 

Street. 
Just  upstream  of  State  792 

Route  AA. 
Just  doa-natream  of  794 

BarrRoad. 
Downstream  Corporate         774 

Untits. 
Approximateiy  1.900  780 

feet  ujjstream  of 

Illinois  Central  Gulf 

RaUroad. 
Juat  uiMtreara  of  Main  782 

Street. 
Just  upstream  of  OresB         789 

Street. 
Just  upstream  of  788 

Capelle  Street 
Just  upstream  of  Yennle       792 

Avenue. 
Sni-a-Bar  Creek Do«-natre«un  Corporate         772 

LimlU. 
Just  upstream  of  minota       T7S 

Central  Oulf  Railroad. 
Just  downstream  of  775 

BarrU  Street. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  Noveml>er  28,  1968).  as  amended 
(42  U.8.C.  4001-4128):  and  Secretary'*  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7<oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  9S-5S7,  92  Stat,  30M,  this  rule  has 
been  granted  waiver  of  CongressioDal  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  February  23. 1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7S07  FUed  S-14-79:  t:45  am] 
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Final  Flood  Elevation  Determination 
for  the  City  of  Missouri  City,  Cloy 
County,  Mo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 
ACTION:  Pinal  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Missouri 
City.  Clay  County.  Missouri.  These 
base  (100-year)  flood  elevalions  are 
the  ba.=;i5  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  dale  of  i.ssu- 
anre  of  the  flood  insurance  rale  map 
(FIRM*,  .showing  base  (100-year)  flood 
elevations,  for  the  City  of  Missouri 
City.  Clay  County.  Missouri. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Mi.ssouri 
City  aie  available  for  review  at  the 
Mayors  home.  Missouri  City.  Missou- 
ri. 

FOR  FURTHER  INI-XDRMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assisiant  Ad- 
mini.<5trator.  Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Mi.s.souri  City,  Clay  County.  Missou- 
ri. ( 

This  final  rule  is  issutKJ  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Slat.  980.  which  added  sec- 
tion 13(J3  to  the  National  Flood  Insur- 
ance Art  of  19o8  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90  448).  42  U.S,C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  ol  ninety  '90)  days  has  bsen 
provided.  No  appeals  ol  the  proposed 
ba.se  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 


RULES  AND  REGULATIONS 

flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva 
lions  for  selected  locations  are: 


Source  of  flooding 


Location 


EI<-\»<ion 
in  fi«'t. 
national 
Itrod'tir 
vrrl  iral 
datum 


Mlsiourt  River.. 


Downstream  corpora tt- 

limit. 
Intersection  of 

Broadway  and  Wnter 

Street  e.vtindfd 
0.5  mile  upt>treani  from 

River  Mile  Marker 

345.0 
At  Rher  Mile  Marker 

346.0. 


725 
7:fl 

727 

728 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Devtlopnnnt 
Act  of  1908).  effective  January  28.  1969  (33 
FR  17804.  Novcmtier  28.  1968 1.  a.s  .imcnd- d 
(42  U.S.C.  4001-41281:  and  Secretary  s  d(  le- 
gation of  authority  to  Ftd«ral  Iii.surnnre 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)<4>  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub  L.  95-557,  92  Stal.  2080.  this  ritU 
has  been  granted  waiver  of  ConKrcs.sioi]al 
revitw  requirements  In  ordtr  to  permit  it  to 
take  effect  on  iiu  date  indicaied. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

tFR  Doc.  79  7508  Filed  3  14  79;  8:45  ami 
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fDocket  No.  Fl  4712) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevotion  Determination 
for  the  City  of  Willow  Springs, 
Howell  County,  Mo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  bare  (100  year) 
flood  elevations  are  listed  bi  low  for  se- 
lected locations  in  the  City  of  Willow- 
Springs,  Howell  County.  Missouri. 
These  ba.se  (100-year)  flood  elevatiotis 
are  the  basis  for  the  flood  plain  man- 
aeement  measures  that  the  communi 
ty  is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualifitd 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  is.su- 
anoe  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 


elevations,  for  the  City  of  Willow 
Springs,  Howell  County,  Missouri. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Willow 
Springs  are  available  for  review  at  the 
City  Hall,  123  East  2nd  Street.  Willow 
Springs,  Missouri. 

FOR  FURTHEH  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW.,  Washington.  D.C.  20410.  202 
755-5581  or  loll  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  ttu-  final  determina- 
tions of  flood  elev.itions  for  the  City 
of  Willow  Springs.  Howell  County. 
Missouri. 

This  final  rule  's  issued  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Art  of  1973  (Pub.  L. 
93-234),  87  Stal.  98t;  which  added  sec 
lion  1363  to  the  N  iiional  Flood  Insur- 
ance Act  of  1968  « Title  XIII  of  the 
Housing  and  Urb..ii  Development  Art 
of  1968  (Pub.  L  f")  448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a))  An 
opportunity  for  tin  (ommunity  or  in- 
dividuals to  appeal  this  determination 
to  or  through  yi»-  community  for  a 
period  of  ninelv  (90)  days  has  been 
provid(.'d.  No  appeals  of  the  proposed 
base  flood  elevalions  were  n-ceived 
from  the  community  or  from  Individ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  manaR*  menl  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva 
lions  for  selected  locations  are: 


Source  of  flooding 


Location 


Ell  vat  Ion 
IP  fei'l. 
national 
rindt  lie 
vertical  , 
dHl  urn 


Eleven  Point  Soatheaat  corporate  1222 

River.  limit. 

100  feet  downstream  111        1.227 

St  Louis-San 

Francl.sco  Rall«a> 

bridge. 
100  feet  UDStream  of  Si        1.235 

Louis-San  Fraj.<-.>ro 

Railway  bridst 
Just  upstream  cl  ^^^Tr:,     I  23fi 

Street. 
Juxt  upstream  of  Harrix      1.241 

Street. 
Ju-st  downstream  of  1  2!>l 

Pine  Orove  Road. 
Just  upstream  of  Ki  1.25H 

Louis- San  Pranri-vrn 

Railway  bridge  north 

ol  Pine  Grove  Road 
20<)  feet  up&tream  01  SI.       1.263 

Loui-i  -San  PraiieUco 
•  Railway  bridce. 


Elevation 

Infect. 

Source  of  flooding 

Location              national 

. 

£                                geodetic 

vertical 

datum 

Just  downstream  of  Old 

1.265 

Springfield  Road 

bridge. 

1.100  feet  upstream  of 

1.269 

Old  Springfield  Road 

bridge. 

Norih  corporate  limits ... 

1.286 

Drainage  Ditch 

Mouth  at  Eleven  Point 

1.238 

No.  1. 

River. 

Just  downstream  of  Fisk 

1.243 

Street. 

West  corporate  limit 

1.255 

Drainage  Ditch 

100  feet  upstream  of 

1.238 

No.  2. 

•   mouth  at  Drainage 
Ditch  No.  1. 

50  feet  upstream  of  Hill 

1.242 

Street  bridge. 

Just  downstream  of 

1.242 

SUte  Highway  137. 

Drainage  Ditch 

Southeast  corporate 

1.230 

No.  3. 

limit  (dowTistream). 

. 

Southeast  corporate . 

1.252 

limit  (upstream). 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  PR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Hou.sing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  6,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(PR  Doc.  79-7509  Piled  3-14-79:  8:45  am] 
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[Docket  No.  FI-47151 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Central  City,  Merrick 
County,  Nebr. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Central 
City,  Merricic  County,  Nebraska. 
These  base  (100-year)  flood  elevalions 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 


RULES  AND  REGULATIONS 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  fl&od 
elevations,  for  the  City  of  Central 
City.  Merrick  County,  Nebraska. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Central  City 
are  available  for  review  at  the  City 
Hall,  1608  16th  Street,  Central  City. 
Nebraska. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Central  City,  Merrick  County.  Ne- 
braska. 

This  final  rule  Is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flooding 


Location 


Source  of  flooding 


Location 


Elevation 
In  feet, 
national 
geodetic 
verilcal 
datum 


Warm  Slough 4.000  feet  downstream         1.685 

of  US.  Highway  30. 
Upstream  side  of  i;.S.  1.690 

Highway  30. 
Upstream  side  of  Union 

Pacific  Railroad. 
Upstream  side  of  1.694 

Burlngton  Northern 

Railroad. 
Upstream  side  of  19th  1.697 

Avenue. 
1.500  feet  upstream  of         1.700 

13th  Street. 
'    Up.stream  side  of  1.702 

Fairground  Road. 
3.500  feet  upstream  of         1,705 

Fairground  Road. 
5.800  feet  upstream  of         1.707 

Fairground  Road. 


15679 

Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Trouble  Creek . 


Platte  River . 


Upstream  side  of  Union 

Pacific  Railroad. 
Upstream  side  of 

Burlington  Northern 

Railroad. 
Upstream  side  of  A 

Avenue. 
Upstream  side  of  P 

Avenue. 
800  feet  downstream  of 

Fairground  Road. 
2.000  feet  upstream  of 

Fairground  Road. 
Upstream  side  of 

County  Road. 
2.500  feet  upstream  of 

County  Road. 
2.500  feet  upstream  of 

Union  Pacific  Railroad. 
4.000  feet  downstream 

of  Burlington 

Nonhern  Railroad. 
1.500  feet  downstream 

of  Burlington 

Northern  Railroad. 


1.690 
1.694 

1.697 
1.700 
1.702 
1.706 
1.709 
1.709 
1.691 
1.69S 

1.698 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23. .1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7510  Filed  3-14-79:  8:45  am] 
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{Docket  No.  FI-47161 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Elkhorn,  Douglat 
County,  Nebr. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

1.692      ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Elk- 
horn.  Douglas  County.  Nebraska. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 


FEOCtAl  tEOISTER,  VOL  44,  NO.  »— THURSDAY,  MARCH  IS,  1979 


FEDERAL  REGISTER,  VOL.  44,  NO.  53— THURSDAY,  MARCH  IS,  1979 


UMI 


15680 

for  participation  in  the  national  flood 
insurance  program  (KFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (lOO-yrar)  flood 
elevations,  for  the  City  of  Elkhorn, 
Douglas  County.  Nebra.ska. 

ADDREiSS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevatiorvs  for  the  C^ty  of  Elkhorn  are 
available  for  review  at  the  City  Hall, 
401  Glenn  Street,  Elkhorn.  Nebraska. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  A.ssistanl  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Elkhorn,  Douglas  County.  Nebras- 
ka. 

This  final  rule  is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  19«8  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  19«8  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  commiuiily  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  api>eals  of  the  proposed 
ba<se  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFTl  Part  1910. 

The  final  base  (100  year)  flood  eleva- 
tions for  selected  locations  are:    . 


RULES  AND  REGULATIONS 


Sourit'  of  nooduu; 


Location 


Elcvktion 
Infect. 

nat  ioiuU 

Itrodftic 

wrtlcal 

datum 


Wrst  Papillton 
CmK. 


About  100  frrt  t.l3S 

donnstrpain  of  192nd 

8tr<vt. 
J;u(l  upstn  am  of  Park         1.140 

Road  and  Union 

Partfic  R.-ulrond. 
Just  downktn^m  of  1.1S2 

Cnion  Pacific  RaiIro.-»d 

(atmut  800  ft-t't 

do-vnstroam  of  Stnte 

8tr«-t). 
Jtist  upstream  of  Slatr        1.181 

Just  upHlrram  of  Main        1.16S 

Street. 
Aliout  740  f()-t  tipsln-am      I.IM 

Of  M.iin  Stntt. 


Source  of  floodlnc 


LoraUon 


Bevktion 

In  fpct. 
national 
Kcodetic 
vertical 
datum 


Elkhorn  River.. 


Just  upstream  of  Union      1.170 

Pacific  Railroad. 
At  western  corporate 

llmlU. 
Just  up.sueam  of  Mapit'       1.183 

Stri-et. 
About  l.JOO  feet 

up.stream  of  County 

KoadRO 
About  4.900  feet 

do«'n.strram  of  Union 

Pacific  RaUroad. 
Just  downstream  of 

Union  PaiMflc  Rjiliroad. 
Just  upstrt-ajn  of  Union       1  124 

Pacift<-  Railroad. 
l.tOO  feet  duwmtrearn         1.124 

oi  StjMc  Highway  M. 


.172 


I.IM 


I.ISI 


.122 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  HousiHR  and  Urban  tX-vrlopment 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  tm  amended 
(42  U.S.C.  4001-4128);  and  B.-crctarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  6««tton  7(oM4)  of  the 
Department  of  HUD  Art.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-657.  92  6Ut.  2080.  tliU  rule 
has  been  granted  waiver  of  Coni:re«.<;ional 
review  requirement*  In  onler  to  permit  It  to 
taXe  effect  on  the  date  indicated 

Issued;  February  6,  1979. 

Gloria  M.  Jimxkez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79  7511  Filed  3-14  79;  8  45  ami 
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tDocket  No.  Fl  47171 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  South  Sioux  City, 
Dakota  County,  Nebr. 

AGENCY:  Federal  Insurance  Adminis 
tration.  HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  btMow  for  se- 
lected locations  in  the  City  of  South 
Sioux  City.  Dakota  County.  Nebraska. 
These  base  (100- year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  t>eing  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  TTie  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 


elevations,  for  the  Cn  v  of  South  Sioux 
City.  Dakota  Counts .  Nebraska. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  ar«-a.s  and  the  final 
elevations  lor  the  City  of  South  Sioux 
City  are  available  for  review  at  the 
City  Hall.  South  Sioux  City.  Nebra.ska. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  DC.  20410.  202- 
755-5581  or  toll-free  line  800-424 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Irisurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  South  Sioux  City.  Dakota  County. 
Nebraska. 

This  final  rule  is  issued  in  accord 
ance  with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
83-234).  87  SUt.  980,  which  added  sec- 
tion 1363  to  the  Natiorud  Flood  Irvnir- 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Url>an  Developmtmt  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a>).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
pericxl  of  ninety  (90)  days  h&a  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100- year)  flood  eleva 
tions  for  selected  IcKations  are: 


Elevation 

in  fct. 

Source  of  flooding 

Location 

naUonal 
Rfodelic 
vertical 

dat 

um 

Missouri  River 

Southern 

1.08.^ 

extraterritorial  Wmtt.'s 

" 

3.700  fet^t  upstream  of 

lOfl-l 

southern 

exlralerniorlal  limiln 

Eastern  corporate  limit 

I.08H 

1.500  feet  upstream  of 

1,090 

Dakou  Avenue. 

Northwestern 

1092 

extraterritorial  limits 

(National  Flood  Insurance  Act  of  1968  (Tiilt- 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  <33 
FR  17804.  Noveml)er  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  lh«- 
CH'partment  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUL  2080.  this  rule 


has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  6.  1979. 

Gloria  M.  Jimknez. 
Federal  Insurance  Administrator. 
f  FR  Doc.  79-7512  Filed  3-14-79;  8:45  am] 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Wales,  Erie 
County,  N.Y. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Wales. 
Erie  County.  N.Y.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Wales. 
Erie  County,  N.Y. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Wales,  Erie 
County.  New  York,  are  available  for 
review  at  the  Office  of  Mr.  Edward 
Holt.  Building  Inspector  of  Wales, 
12327  Big  Tree  Road,  East  Aurora. 
New  York. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Wales.  Erie  County,  N.Y. 

This  final  rule  is  Issued  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 


RULES  AND  REGULATIONS 

93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

Source  of  flooding 

Location              national 

geodetic 

vertical 

datum 

Buffalo  Creek 

Big  Tree  Road  (SUle 
Route  20A). 

889 

Confluence  of  Hunter 

898 

Creek. 

Strykers^'lUe  Road 

901 

Confluence  of  Stony 

903 

Bottom  Creek. 

Merlau  Road  (State 

918 

Route  386). 

East  Creek  Road  (State 

931 

Route  387). 

Wales  Creek  Road 

938 

(SUte  Route  540). 

Hunter  Creek 

Confluence  »1th  Buffalo 
Creek. 

R9R 

StrykersvlUe  Road 

903 

-  (Upstream  side).. 

Holland  Road 

911 

Ea£t  Branch 

Do«-nstream  Town 

923 

Cazrnovia  Creek. 

Boundary. 
Slate  Route  16 

Upstream  To»-n 

944 

Boundary. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7513  Filed  3-14-79;  8:45  ami 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determinations 
for  Marion  County,  Oreg. 

AGENCY:  Federal  Irvsurance  Adminis- 
tration. HUD. 

ACrriON;  Final  rule. 
SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  Marion  County. 
Oregon.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  In 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance'of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  Marlon  County, 
Oregon. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  Marion  County,  are 
available  for  review  at  Marion  County 
Courthouse,  Salem,  Oregon. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Irisurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  Marion 
County,  Oregon. 

This  final  rule  is  issued  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 
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The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flootf  prone  areas  in  arror<lanci'  with 
24  CFIl  Pari  1910 

The  final  bnse  (100-year)  flood  eleva- 
tions for  seltcled  locations  are: 


RULES  AND  REGULATIONS 


So'irce  of  flooding 


Pour"'  ol  floodin; 


LorAtiun 


f:ir\ation 
In  fvfi . 
nanonal 
grodrl  ic 
vrrtlLal 
(Saturn 


Tumf  r  BypaAY 


WilIuiK'ttf  Hi-.cr. 


Saptam  Rivrr  . 


North  SamlijTi 
River. 


PuditinK  Rivf  r . 


MilICrivkiN.'ar 
WooJbum ). 


S>  nt'sal  CriM'lt . 


Buttr  Crf^k  . 


Silver  Crn'k  . 


Butte\lllrH.aU  -20  9«    . 

ft^i  '. 
City  of  Kal>-m  Coryr..aU'        1J7    : 

LImtis-  1st 

Do«Tistream  Cr«>sinK- 
City  of  Sali-nu  Corporate        145    j 

limits -41  h  CrosAirn!.  , 

Inter^t.-ile  Hiic>-way  S-  202    ; 

20  ie*\.  '.  I 

Jiflrr^on  Corix>ru'i  218    , 

Limit.s--50  f»Tl 

downs) ream  from 

dowrwtrt-iim  crovsinK 
JiIli'r'.oii  Cnrporair 

Limits     50"fn-t 

upstream  from 

ui>.str>>am  rrossinn 
Corifluencr  wlili  Nortli 

Santiam  River. 
Green  BridKe  Road  -  1 00 

f*rl  '. 
F^'jth  First  Avi'nue    SO 

{.It 
City  of  Mill  City 

Corporate  Umiis-  100 

feel  down-stream  from 

downstream  rroksinK. 
City  of  Mill  City 

Corporate  Limits     100 

feet  upstream  from 

upstream  rras,,inK. 
Citv  of  Gales  Corporale  894 

Liniii.s     20  feel 

down.stream  from 

downstream  rroiksing. 
City  of  Gates  Corporate         907 

Limits- 100  feet 

upstream  from 

upstream  crossing 
Soutliem  Parifir  100 

Railroad-  20  leei  '. 
Pacific  Hinlivi  ay- 20  102 

feet  '. 
Hub^ard  Booneti  Perry  138 

Road- 20  feet  '. 
Broadncres  Road     50  141 

fe.  I  '. 
Croiibv  Road-  20  feet    ...         ISO 
Belle  Pa  si  Road-20  173 

feel  '. 
City  of  Woodbiirn  160 

Corporale  Limit-i  -25 

(e<-t  do»n.slream  from 

dtin  list  ream  crassin*; 
C\\s  of  Woo.lburn  lfi7 

Cortjorate  Limits    25 

teet  iipstrea."!  from 

up.stream  rrossiiifi 
Hll'.sboroSlIverton  167 

Hmhway  214  -50  f.il  ' 
.  Si-on*i  Mills  Corporate  379 

Limits- 25  feet 

dovinstream  from 

dowastream  crossini! 
Srulu  Miils  Corporate  460 

LimiLs-25  feet 

upstream  from 

upstream  crussiPK. 
.   Bush  Creek  Road  -50  170 

fret  '. 
Sll'  erton  Corporate  219 

Limits    50  fe<l 

dc^Tistream  from 
downstn-am  rroMSiiii:. 
Silverton  Corporate  2S8 

Limlla— SO  fe<'t 
opetretun  from 
uiMtrvam  cpmsuik 


Beaver  Creek . 


^•*       Mill  Creek. 

231 
25«    j 
439 
787 

824 


Elevation 
in  feet. 
Looitlnn  national 

Heodet  Ic 
vertical 
dKtum 

Contra!  Rtrrrt  40  feet  '.  2«7 
Pearh  .Sir.et-50  fiH-i  ■■...  27S 
Peach  Street-50  fei  t  .  280 
Privar*  Hoad  2nd  317 

cnwslnc    50  f.-et  '. 
Confluence  with  Mill  2"8 

Creek. 
Turner  Clovrrdale  232  ^ 

Road- 25  feel  '. 
ConfiiM-ni-"  wiih  Mill  304 

Creek  -100  f  I  et  ' 
75' h  Place  Southeast  -  324 

50  feel  '. 
OIney  Street  335 

S<jiifhea.sf  - 100  feet  • 
Aumsvlllt  Highway  341 

So'Jthea.-.*— 50  feel  ' 
Southern  P:'.cific  351 

Railroa»l-7.^  feel  '. 
Shaw  Autitsv  iUe  RoaJ  -  354 

100  feel  . 

Interstate  &-50  feel  ' 221 

Bailie  Cre<k  Koad-20  277 

feel  '. 
Confluence  with  Turner         278 

Turner  Marion  Road  2«5 

20  ft  el  '. 
Confluence  with  Beaver         303 

Creek. 
75th  Pl.aer  Snuthea.M  -  .''24 

50  feel  '. 
West  Stayton  Aumxvllle         356 

Road    50  feet  '. 
Southern  pacific  362 

Railroad- 20  fi-*! 
Bishop  Road    10  feet  •  373 

Private  Road  l.M  383 

crossiiig-   50  feel  ' 
Golf  Club  Ro<id    20  409 

feel  •. 
First  Avenue— 75  fj-et  '  ..        445 
North  Santiam  HiKhway        448 

23-100  leet  '. 


Upstream  of  centerline. 

'Down.stream  of  centerline. 
(National  Flood  lasurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urbap  D»-volopmrnt 
Act  of  1968).  effective  Janiiary  28.  1969  <33 
FR  17804.  November  28.  1968>.  as  amended 
(42  U.SC.  4001-4128):  and  S- cniarys  dtle- 
RPtion  of  authority  to  Federal  Insurance 
Adm:nl.strator.  43  FR  7719  ) 

In  accordance  witli  Station  7(o)(4)  of  the 
Dt-partmtnt  of  HUD  Act,.  St-ction  324  of  the 
Housing  and  Coinrmnity  Amendmonfs  of 
1978.  Pub.  L.  95-557.  92  STAT.  2080.  this 
rule  has  been  granttd  waiver  of  Congres- 
sional review  requirements  in  order  to 
permit  It  to  taKe  effect  on  the  date  Indicat- 
ed. 

Issued:  January  25.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Advimistrator. 
IFR  Doc.  79-7514  Piled  3-13-79.  8:45  ami 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 


Final  Flood  Elevation  Determination 
for  the  Borough  of  Briar  Creek,  Co- 
lumbia County,  Pa. 

AGENCY;  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Fin.il  rule. 

SUMMARY:  Final  bi^e  (100  year) 
flood  elevations  are  listed  below  for  se- 
lected loraticns  in  the  Borough  of 
Briar  Creek.  Columbia  County.  Penn- 
sylvania. These  base  (100-year)  flood 
elevations  are  the  ba.si.s  for  the  flood 
plain  mnnagemenl  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DAI  E:  The  date  of  issu 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  ba.<^e  (100- year)  flood 
elevations,  for  the  Borough  of  Briar 
Creek.  Columbia  County.  Pennsylva- 
nia. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Briar 
Creek.  Columbia  County.  Pennsylva- 
nia, are  available  for  review  at  the 
Residence  of  Mayor  Oscar  Welsh.  2606 
West  Front  Street.  Berwick.  Pennsyl- 
vania. 

FOR      FURTHER      INFORMATION 
CONTACT: 
Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..   Washington.   D.C.   20410.   202 
755-5581    or   toll-free   line   800-424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives   notice   of   the    final   determina- 
tions of  flood  elevations  for  the  Bor- 
ough     of      Briar      Creek.      Columbia 
County.  Pennsylvania 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Hovusing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001  41?8.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1 9 10. 


The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 
In  feet. 

aounx  at  (kxtOUng 

LocatM>n 

national 
Beo<ktlc 
vrrtlcal 

datum 

S'l'^iie  hatma 

Connuenre  with  Briar           492 

Kiiif. 

Creek. 

Br.w  rrt*-k 

ConraU  (I7p.stream) 

495 

Rittenhouse  Road 

506 

(Upatream). 

('.ah!  Brutch  Briar 

SUte  Rout«  93 

507 

«,->-tji 

(I7pstreftm>. 

(Narioftal  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Hotisins  and  Urban  Development 
Act  oi  1968).  effective  January  28,  1969  (33 
VH  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128).  and  Secretary's  delc- 
f;atioii  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

Ill  accordance  with  Section  7(o)(4)  of  the 
IXpartment  of  HUD  Act.  Section  324  of  the 
HoiLsLiig  and  Community  Amendments  of 
1978.  Pub.  L.  95  557.  92  Stat.  2080,  this  rule 
ha:-,  bt-en  granted  waiver  of  Congres-sional 
rtvlt  w  requirements  in  order  to  permit  it  to 
takv  effect  on  the  date  indicated. 

I.>wued:  February  23.  1979 

Qlori\  M.  Jimenez. 
Ffderal  Insurance  Ad-niinistrator. 

IFR  Doc  79-7S15PUed  3-14-79;  8:45  ami 
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PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Borough  of  Coudersport, 
Potter  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

• 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Borough  of 
Coudersport,  Potter  County.  Pennsyl- 
vania. These  base  (lOO-jnear)  flood  ele- 
vation.s  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  i>hi>w  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu 
ancf  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (106-year)  flood 
elevations,      for      the      Borough      of 


«ULES  AND  REGULATIONS 

Coudersport.  Potter  County.  Pennsyl- 
vania. 

ADDRESS:  Maps  and  other  Informa 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of 
Coudersport.  Potter  County.  Permsyl- 
vania.  are  available  for  review  at  the 
Coudersport  Building,  201  South  West 
Street,  Coudersport.  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  FederaJ  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Coudersport.  Potter  Coimty, 
Pennsylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93  234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  commimity  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 
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Source  of  riooditu: 


Location 


EleTaUon 

In  feet. 
national 
geodeUc 
vertical 

dktiun 


OinRman  Run Abaodoited  Railroad 

Bridge  411  feet 

mistreant  from  UJS. 

Route  6  (Upstream). 
AtMAdoned  Railroad 

Bridge  l«7(oet 

upstream  from  VA. 

Routtr  6  ( Upstream  I. 
VS  Rout*-  6  (Upstream) 
ConOueticeof 

Allegheny  River. 
North  Hollow  Run   UjB.  Route  6  (Upelream) 
Connuence  of  Mill 

Creek. 
AllcRhi-ti)  River ...    Upstream  Corporate 

UmiU 
Reese  Holloa  Ran 

(Upctrtami. 


1.634 


1.632 


1.631 

i.e-ti 

1.7M 
1.709 

1.700 

1.686 


Elr\-aUoa 

In  feet. 

Sourre  of  noodin« 

eeodetic 

vertical 

datum 

Abandoned  Railroad 

1.678 

3.696  feet  downstrcfun 

from  Reev  Hollow 

Road  (Upstream). 

Seventh  Street 

1.660 

(Upstream). 

Fourth  Street 

1.6S7 

(Upstream). 

Secotid  Street 
(UpstreamJ. 

1.663 

ConHuence  aith  Mifl 

1.646 

Creek. 

Main  Street  (UpMrt-am). 

1.644 

Chestnut  Street 

1.640 

(Upstream). 

Connuencc  aith 

1.631 

Dineman  Run. 

Toles  Holloa  Road 

1.628 

(Upstream). 

Mill  Creek 

Buffalo  Street 

1.710 

(Upstream) 

Drit-eaay  5.000  feet 

1.682 

downstream  from 

Buffalo  Street 

(Upstream). 

Drivca-ay  1 JIO  feet 

1.665 

upstream  from  Mill 

Street  (UpMreaml. 

Footbridge  336  feet 

1.664 

upstream  from  Mill 

Street  (Upstream). 

Mill  Street  (Upstream)... 

1.652 

Borie  Street  (Upstream) 

1.647 

(National  Flood  Insurance  Art  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
KEtion  of  authority  to  Pedtral  Ir,s-ur:inre 
Admini-strator.  43  FR  7719.) 

In  accordance  with  Section  7(oH4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[FR  Doc.  79  7516  Piled  3-14  79;  8:45  ami 
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IDorket  No.  FI-4722J 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  DeterminoKon 
for  the  Township  of  East  Hanover, 
Lebanon  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected  locations   in  the  Township  of 
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East  Hanove: .  Lebanon  County.  Penn- 
sylvania. These  ba.se  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rale  map 
(FIRM),  showing  ba.se  (100-ycar)  flood 
elevations,  for  the  Township  of  East 
Hanover.  Ltbanon  County.  Pennsylva- 
nia. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  East 
Hanover.  Lebanon  County,  Pennsylva- 
nia, are  available  for  review  at  the 
Township  Building.  Old  Route  22. 
East  Hanover.  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  A.s.sistant   Ad- 
mmistrator.  Office  of  Flood   Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.   20410.   202- 
755-5581    or    toll  free    line    800  424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives   notice   of   the)   final   determina- 
tions of  flood  elevations  for  the  Town- 
ship    of     East     Hanover.     Lebanon 
County.  Pennsylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Alt  of  1968  (Title  XIII  of  the 
Housing;  and  Urban  Development  Act 
of  1968  (F»ub.  L.  90-448),  42  U.S.C. 
4001  4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividAtals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100  year)  flood  eleva 
tions  for  selected  locations  are: 


lULES  AND  REGULATIONS 


Sourit  ul  noodinit 


Location 


Elevation 
In  (rot. 
national 
geodrtic 
vprtlcal 
datum 


S»ataraCr«rk.~ 


Oravel  Hill  Road 

lupAtrrami. 
Do»n.strram  Limit  ol 

DrtaiU-d  Study  <3.4SO 

fift  do»nslr»-ani  of 

Lei;l.-,latlv.-  Route 

3a004  Bridge). 
LenUL-itive  Route  38IKI4 

(upstrtam). 
U-«>*lat>V(  Route  38060 

(upstream). 
Opfc'ream  Corporate 

Limits. 


363 
39S 


397 
399 
401 


(National  Flood  Insiiirance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Devcloptni-nt 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  Novpmber  28.  1968).  as  amrndid 
(42  U.S.C.  4001-4128i:  and  Secretary's  dele- 
gation  of  authority  to  Federal  In.surancf 
Administrator,  43  FR  1719.) 

In  accordant^  with  Seeiion  7(oW4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
ha.s  l>een  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
lake  effect  on  the  date  Indirated. 

Lssued:  February  27.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7517  Filed  3-14  79:  8:43  am) 
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IDorket  No.  Fl  47251 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Dotermination 
for  the  Township  of  Howe,  Perry 
County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (lOO-year) 
flood  elevations  are  listed  below  for  .se- 
lected locations  in  the  Township  of 
Howe,  Perry  County,  Pennsylvania. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Howe. 
Perry  County.  Pennsylvania. 


ADDRESS:  Maps  and  other  informa 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Howe. 
Perry  County.  Pennsylvania,  arc  avail- 
able for  review  at  the  Township  Mu 
nicipal  Building.  Howe.  Pennsylvania. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant    Ad- 
ministrator.  Office  of  Flood   ln.sur 
ance.  Room  5270.  451  Seventh  Street 
SW..   Washington.   D.C.    20410.   202- 
755-5581    or    toll-free    line   800  424 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Admini.stralor 
gives  notice   of   the   final   determina 
tions  of  flood  elevations  for  the  Town- 
ship of  Howe.  Perry  County.  Penn.syl- 
vania.  j 

This  final,  rule  Is  issued  in  accord- 
ance with  section  110  of  thf  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  .sec- 
tion 1363  to  the  National  Flood  Insur 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  propased 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva 
tions  for  selected  locations  are: 


Eleval  ion 

in  r.-«-t. 

.Sourc.  of  noodinx 

Locatton 

nat  lonal 
Ki-odetir 
verliral 

datum 

JuniaU  River 

Dowstream  Corpon»i«-            379 

Umiu 

Confluencr  of  Ho*i 

381 

Run. 

State  Route  34 

39S 

Upstream. 

Upstream  Corporal. 

399 

Limits. 

(National  Flood  Innunince  Act  of  1968  tTltle 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  '33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128;;  and  Secretary  s  dele 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(0X4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub,  L.  95-557,  92  Slat.  2080.  this  rule 
has  Ix-en  granted  waiver  of  Congre.ssi^nal 
review  requirements  in  order  to  p«Tmit  it  to 
take  effect  on  the  date  Indicated. 


Lssued:  February  23.  1979. 

GlX>RIA  M.  JiUENEZ, 

Federal  Insurance  Administrator. 
f  FR  Doc,  79-7518  Filed  3-14-79;  8:45  ami 
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[Docket  No.  PI-46431 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Jackson, 
Northumberland  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  township  of 
Jack.son.  Northumberland  County, 
Pennsylvania.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  township  of  Jack- 
.son, Northumberland  County,  Penn- 
sylvania. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  ^township  of  Jack- 
son. Northumberland  County.  Penn- 
sylvania, are  available  for  review  at 
the  International  Order  of  Oddfellows 
Lodge  (lOOF).  Route  225.  Dornsife. 
Pennsylvania. 


INFORMATION 


FOR      FURTHER 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
minLstrator.  Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755  5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  town- 
ship of  Jackson.  Northumberland 
County.  Pennsylvania. 

This  final  rule  is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  SUt.  980.  which  added  sec- 
Uoo  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIU  of  the 


RULES  AND  REGULATIONS 

Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C, 
4001-4128,  and  24  CFR  1917.4(a)),  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
t>eriod  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100- year)  flood  eleva- 
tions for  selected  locations  are: 
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ACrriON:  Final  rule. 


Eaevatioo 

in  feet. 

Source  of  floodlni 

Location             national 

seodetlr 

verUcal 

datum 

Siuquchanna 

Downstream  Corporate 

422 

Riv.r 

Limits. 

Conflttence  of  Mahanoy 

426 

CrMk. 

l/patream  Corporate 

429 

Limits. 

Mah.vioy  Creek 

Bute  Route  I*J 

42A 

Tcxmsltip  Route  m 

457 

LedsiaUve  Route  4M30 . 

468 

LeftlslaUve  Route  40019- 

483 

Upstre&xn  Corporate 

493 

Umita, 

Schwaben  Creek. .- 

State  Ro«tte  22S  ... 

470 

Connuence  o(  Mo<ue 

474 

Creek. 

t;pirtr««m  Corporate 

461 

UaiU. 

(National  Flood  In.<iur&nc«  Act  of  1968  (Title 
XIII  of  Housing  and  UrtMui  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  Novemtier  28.  1968).  as  amended 
(42  use.  4001-4128):  and  Secretar>-°s  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
HoiLsing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  Stat.  2080,  this  rule 
has  l)een  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  It  to 
take  ef fct  on  the  date  indicated. 

Lssued:  February  23,  1979. 

Olokia  M.  Jibienez. 
Federal  Insvrance  Administrator. 
[FR  Doc  79-7&19  FUed  3-14-79;  8:48  ami 
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(Docket  No.  FT -4644] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Finol  Flood  BovoMon  Dotormination 
for  tho  Borough  of  Uvorpool,  Porry 
County,  Pa. 

AGENCry:  Federal  Insurance  Adminis- 
tration. HUD. 


SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Borough  of 
Liverpool.  Perry  County.  Pennsylva- 
nia. These  base  (l()0-year)  flood  eleva- 
tions are  the  basis  |f or  the  flood  plain 
management  mea.siy;es_that  the  com- 
munity is  required  to^eitfitr  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Liver- 
pool. Perry  County.  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Liver- 
pool, Perry  County.  Pennsylvania,  are 
available  for  I'eview  at  the  residence  of 
Ms,  Rebecca  Hotzapple,  304  South 
Front  Street.  Liverpool,  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr,  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW,.  Washington.  D.C.  20410,  202- 
755-5581  or  toU  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Liverpool.  Perry  County. 
Pennsylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  SUt.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  De^'elopment  Act 
of  1968  (Pub,  L.  90-448).  42  VS.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
di\iduals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  lias  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 
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Source  of  noodln* 

Elrvktlon 

infect. 

I.ncmth>n              natlonml 

ceodetlc 

verlittU 

datum 

Suaquehann* 
River. 

Srvi-agr  DlsposaJ  Plant            390 

1.500  feet  downstream 

of  Barger  Run. 
Confluence  of  Barger             392 

Run. 
Confluence  of  TrlbuUry        393 

No.  37  to 

Susquehanna  River. 

(National  Flood  Insurance  Act  of  1968  (Title 
XllI  o(  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128).  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Hou-sing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congres-sional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  data  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenkz. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7520  Piled  3-14-79:  8:45  am) 


[4210-01-M] 

[Docket  No.  Fl  4728) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Manheim,  Lan- 
caster County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  nlile.  ' 

SUMMARY:  Final  base  (lOO-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Manheim.  Lancaster  County,  Ptnnsyl- 
vania.  These  base  (100-year)  flood  ele- 
vations are  the  basis  for  the  flood 
plain  management  measures  that  the 
commiiiiiiy  is  required  to  either  adopt 
or  shew  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIPi. 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  r.ood  insurance  rate  map 
(FIRMi,  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Man- 
heim. Lancaster  County.  Pennsylva- 
nia. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the   flood-prone  areas  and   the   final 


RULES  AND  REGULATIONS 

elevations  for  the  Township  of  Man- 
helm.  Lancaster  County.  Pennsylva- 
nia, are  available  for  review  at  the  Mu- 
nicipal Building.  1821  Municipal  Drive. 
Lancaster,  Pennsylvania. 

FOR      FURTHER      INFORMATION 
CONTACT: 
Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.   20410,  202- 
755-5581    or   toll-free   line   800-424- 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the   final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Manheim.  Lancaster  County. 
Pennsylvania. 

This  final  rule  is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100- year)  flood  eleva- 
tions for  selected  locations  are: 
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Source  of  flooding 


LocaUon 


E3evaUon 

In  fee 

. 

Source  of  nouding 

Location              national 

geodetic 

vertical 

datum 

Little  Conestoffa 

rarnungdale  Road 

SM 

Creeli. 

(UpFtream). 

Hanisburs  Pike 

300 

<  Upstream ). 

Shrekner  Station  Road 

303 

(Upstream). 

Flor>  Brolhi-rs  Mill 

310 

Road  ( Upstream). 

Manhflm  Pike 

319 

(UpMream). 

Bur^  Avenue 

324 

•  Upstream). 

Petersburg  Road 

329 

•  Upstream  1. 

Quarry  Road 

344 

(UpEiream> 

Tributary  No.  1 .... 

Coonuenceillh  Little 
Coneatoga  Creek. 

296 

Barrlsburs  Pike 

307 

<  Upstream). 

Tributary  No.  3 .... 

Connuence  with  Utile 
Conextoca  Creek. 

301 

Route  73  (Upstream) 

314 

Route  2S3  <l)p6tream>    .. 

318 

ConestOfta  River... 

.  Water  Treatment  Plant 
Service  Bridce. 

212 

Route  30  (Upstream) 

374 

Pine  Drive  <  Upstream )    . 

278 

Ne«  Holland  Pike 

3S0 

(Upstream). 

Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Confluence  of  Lititx  290 

Run. 
Bushong  Road  2«& 

(Upstream). 
Tributary  No.  ) Downstream  Corporate  271 

UmlU. 
Sunnybrook  Drive  287 

(Upstream). 
New  Holland  Pike  289 

(Upstream). 
Landis  Run Confluence  with  279 

Conesioga  River. 
Butter  Road  1.000  feet  294 

above  New  Holland 

Pike  (Upstream). 
Route  222  ( Upstream) ....        31 1 
OreKon  Pike  (Upstream)        828 
Utitz  Run..... Old  Route  222  290 

(Upstream). 
Route  723  (Upstream) ....       389 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
Kation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  U  95-557.  92  SUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7521  Filed  3-14-79;  8:45  am) 


[421(M)1-M] 

[Docket  No.  Fl  47291 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Detorminotion 
for  the  Township  of  Middle  Paxton, 
Dauphin  County,  Pa. 

AGENCY:  Federal  Insurance  Adminis 
tration.  HUD. 

ACTION:  Final  rule. 

STJMMARY:  Final  base  (100  year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Town.ship  of 
Middle  Paxton.  Dauphin  County. 
Pennsylvania.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  In  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NPIP). 


EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (lOO-year)  flood 
elevations,  for  the  Township  of  Middle 
Paxton.  Dauphin  County,  Pennsylva- 
nia. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Middle 
Paxton.  Dauphin  County.  Permsylva- 
nia.  are  available  for  review  at  the 
Township  Office.  Middle  Paxton, 
Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Officie  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Middle  Paxton.  Dauphin 
County,  Pennsylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flotxl  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (1 00-year)  flood  eleva- 
tions for  selected  locations  are: 


Sounx  of  flooding 


Elevation 

Infect. 

Source  of  flooding 

Location              national 

geodetic 

vertical 

datum 

Susquehanna 

Confluence  of  Clark 

839 

River. 

Creek 

Confluence  of  Cove 

348 

Creek. 

Pishing  Creek 

n.8.  Route  32/133 

338 

BmL 

Conrmll 

345 

Bute  Route  443 

389 

(FUhing  Creek  Road). 

Plney  T.«ne             

394 

SUU  Route  443 

400 

(Pishing  Creek  Road) 

300  feet  upstream  of 

Pine>  Lane. 

Oetcel  Drivewajr 

406 

MobUe  Home  Park  RomI 

434 

Back  Hoe  Road _ 

438 

Elevation 
in  feet. 
LocaUon  national 

geodetk: 
vertical 
datum 


Glen  Hills  Swim  aub  446 

Road. 
Footbridge  1.800  feet  493 

douTistream  of 

W(x>den  Bridge. 
Bute  Route  443  462 

(Fishing  Creek  Road) 

400  feet  upstream  of 

Wooden  Bridge. 

Moore  Road „„ 469 

Dirt  Road  2.200  feet  478 

upstream  of  Moore 

Road. 

Snyder's  Acres  Road 494 

Upper  Creek  Dirt  Road  600 

2.400  feet  upstream  of 

Snyders  Acres  Road. 

Ttee  Farm  Road 615 

Ramsey  Road 623 

Hedrick  Road 539 

Clark  Creek Confluence  with  339 

Susquehanna  River. 

Red  HUI  Road 339 

E:xtension  of  Private  362 

Road  off  of  TS37— 800 

yards  upstream  of 

TS37  IntersecUon  with 

McKelvey  Road. 

T437  Extended 372 

Way  Road 392 

Pa.  Route  225 393 

Access  Road «...       398 

Pine  Road 407 

Old  Pa.  Route  325 415 

/   Pa.  Route  325.  2.300  feet       422 
/        upstream  of  Old  Pa. 
/  Route  325. 

Dirt  Road  off  of  Route  425 

325.  1.200  feet 

upstream  of  Pa.  Route 

325. 
Dirt  Road  off  Route  449 

325.  800  yards 

downstream  of  Safety 

Road. 

Safely  Road 454 

Stony  Creek Confluence  with  333 

Susquehanna  River. 

Bute  Route  22/322 342 

Stony  Creek  Reservoir  346 

Dam. 
Private  Road,  2.200  feet         356 

downstream  of  Singer 

lane. 

Singer  Lane 366 

Wynr  Road „ 374 

House  Road 374 

Down  Creek  Footbridge         383 

1.100  feet  upsteam  of 

House  Road. 
Dangerous  Bridge  Road .        391 
Upper  Creek  Dtri  Road:        403 

100  feet  upstream  of 

Lower  Creek  Dirt 

Road  and  2,500  feet 

downstream  from 

Posted  Road. 
Posted  Road „       412 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urbaii  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Commimity  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
retiew  requirements  in  order  to  permit  It  to 
take  effect  on  the  date  indicated. 


15687 

Issued:  February  27, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7522  PUed  3-14-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  PI-4645] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Dotorminatien 
for  the  Township  of  Mifflin,  Colum- 
bia County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Mifflin,  Columbia  County,  Pennsylva- 
nia. These  base  (lOO-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity Is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (lOO-year)  flood 
elevations,  for  the  Township  of  Miff- 
lin, Columbia  Coimty,  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Mifflin, 
Columbia  County,  Pennsylvania,  are 
available  for  review  at  the  Mifflin 
Township  Municipal  Building,  First 
Street.  Mifflinville,  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Mifflin,  Columbia  County, 
Pennsylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of    1968   (Pub.   L.   90-448),   42   U.S.C. 
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4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elev«Uon 
Infett, 

Sourrr  of  noodinie 

Loration 

natlona] 

geodelic 

vfrUcal 

datum 

Susqurhanns 

Connurnre  with 

487 

River. 

Tenmile  Run. 

LrgislalKe  Route  19013 

489 

(UpRtrpim). 

State  Route  93 

»00 

tUp'.txeara). 

TrtbutwrRaSto 

Conrkit  ( Upstream  > 

49S 

■oKiaakaniM 

Waat  8<rr«t  (UpatrMm) 

III 

lUvw. 

ra^  aunH.  (UpMtTMUn). 

»M 

Tovnhtup  Rout«  42< 

»6S 

lUpstrwun). 

(National  Flood  Insurance  Act  of  1W8  (Tltlf 
XIII  of  Housing  and  Urban  DoMlopmcnt 
Act  of  19M).  effect ivr  January  28.  1  SOT  (33 
rR  178(M.  Norcmbt-r  28.  19«8).  as  amend«l 
(42  U.S.C.  4001-4128):  and  S«TCtaryi  dele- 
gation of  autbority  to  Fwderal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  S«rtion  7(oH4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendment-s  of 
1978.  Pub.  L.  95-557.  92  Sut.  2080.  this  rule 
ha:>  been  granted  waiver  of  Congressional 
review  requirements  in  ord«T  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Adininistrator. 

(FR  Doc.  79-7S23  Piled  3-14-79:  8.45  am] 


(4210-01-M] 

[Docket  No.  PI  4646) 

PART  ]  91 7— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevotion  Determination 
for  the  Town&hip  of  Moon,  Alle- 
gheny County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  1 100  year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Moon.  Allegheny  County.  Pennsylva- 
nia. These  base  (100-year)  flood  eleva- 


RULES  AND  REGULATIONS 

tions  are  the  basis  for  the  flood  plain 
nuinagement  measures  that  the  com- 
munity is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  Insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Moon. 
Allegheny  County.  Pennsylvania. 

ADDRESS;  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Moon. 
Allegheny  County.  Pennsylvania,  are 
available  for  review  at  the  Moon 
Township  Municipal  BulldinB.  Moon. 
Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krinun.  As.sistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  DC.  20410.  202- 
755-5581  or  toll  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  dtlcrmina 
tlons  of  flood  ele\aLionB  for  the  Town- 
ship of  Moon.  Allegheny  County. 
Pennsylvania. 

This  final  rule  Is  issued  in  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  .sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  ba.se  (100-year)  flood  eleva- 
tions for  selected  ICKations  arc: 


Elevation 

in  fe^l. 

Sourr«  of  floodtnc 

Lucauon 

national 
((eodelic 
vrrtlral 
datum 

Ohio  River _. 

North wcstrm  Corporate        712 

UmitA. 

Dashlelds  Lock  and 

714 

Dam 

Sralckley  Bridcv  ..„ 

715 

Northeactrm  Corporate        717 

Uinita. 

(National  Flood  Insurance  Act  of  1968  (TlUe 
XIII  of  Housing  and  UrtMUi  Development 
Act  of  1968).  effective  Januarj-  28.  1969  (33 
FR  17804,  November  28,  1988),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretarys  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  PR  7719). 

In  accordance  with  Section  7(oH4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  rule, 
has  t>een  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  if  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7524  FUed  3-14-79:  8:46  am) 


[4210-01-M] 

[Docket  No.  PI-4847) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determinations 
for  the  Rorough  of  Newport,  Perry 
County,  Po. 

AGENCY:  Federal  Ii»urance  Admlnis 
tration,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  ( 100-year' 
flood  elevations  are  listed  below  for  se- 
lected locations  In  the  Borough  of 
Newport.  Perry  County.  Pennsylvania. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
e\idence  of  being  already  In  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu 
ance  of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  New- 
port. Perry  County,  Pennsylvania. 

ADDRESS:  Maps  and  other  Informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  New- 
port. Perry  County.  Pennsylvania,  are 
available  for  review  at  the  Newport 
Borough  Building.  Newport.  Pennsyl- 
vania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 


gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Newport,  Perry  County,  Penn- 
sylvania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  E>evelopment  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

in  feet. 

Source  of  flooding 

Location             national 

Beod<>tic 

vertical 

datum 

Uttle  Buffalo 

Downstream  of  ConraU 

M3 

Creek. 

Route  34. 

Pennayvanla  Route  34.... 

3#3 

Dirt  Road  &003S 

405 

Dirt  Road  500  feet 

406 

upstream  of  Road 

5003S. 

Juniata  River 

Confluence  of  Little 
Buffalo  Creek. 

3»4 

State  Route  34 

395 

- 

Connuence  of  Buffalo 
Creek: 

3»7 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effecUve  Januarj-  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretao's  dele- 
gation of  authority  to  Federal  Insurance 
AdminUtrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  thU  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  It  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23, 1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

[PR  Doc.  79-7525  Filed  3-14-79:  8:45  am] 


RULES  AND  REGULATIONS 

[4210-01-M] 

[Docket  No.  FI-46481 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Oliver,  Perry 
County,  Po. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Oliver.  Perry  County.  Pennsylvania. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Oliver, 
Perry  County.  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Oliver, 
Perry  County.  Pennsylvania,  are  avail- 
able for  review  at  the  Township  Mu- 
nicipal Building,  Oliver,  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Oliver.  Perry  County,  Pennsyl- 
vania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- . 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  E>evelopment  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base   flood   elevations   were   received 
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from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

Source  of  Hooding 

Location             national 

geodeUc 

datum 

UtUe  Buffalo 

Confluence  with  Junlau 

3»4 

Creek. 

River. 

Pennsylvania  State 

S»4 

Route  34. 

Road  50035 

405 

Dirt  Road  500  feet 

4oe 

upstream  of  Road 

50035. 

Upstream  Corporate 

425 

limits  of  the  TouTiship 

of  Oliver. 

Buffalo  Creek 

Confluence  with  Juniata 
River. 

397 

Prom  Street „. 

397 

Tributary  No.  1  to 

400 

Buffalo  Creek. 

Covered  Bridge 

418 

Juniata  River 

Confluence  of  Uttle 
Buffalo  Creek. 

394 

Confluence  of  Buffalo 

397 

Creek. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  UJS.C.  400I-4I28):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Commuitity  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  data  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7526  FUed  3-14-79:  8:45  am] 


[4210-01-Ml 

[Docket  No.  FI-4649] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Rye,  Perry 
County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flocxl  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Rye,  Perry  County,  Pennsylvania. 
These  base  (100-year)  flood  elevations 
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are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
.(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Rye. 
Perry  County.  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Rye, 
Perry  County,  Pennsylvania,  are  avail- 
able for  review  at  the  residence  of  Ms. 
Jean  Snyder,  Township  Secretary. 
P.O  Box  45,  Marysville.  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410.  202- 
755  5581  or  toll-free  line  800  424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Rye.  Perry  County.  Pennsylva- 
nia. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


RULES  ANP  REGULATIONS 


Sourcf  of  rioodlnc 


Locatioa 


ElevkUon 
In  feet. 
naUonal 
geodetic 
vertical 
datum 


Plahinc  Cre«k  rootbiidcp  2.400  feet  393 

West.  downstream  of  Nrv 

Valley  Road. 
Footbridge  1.400  feet  305 

dowTMtrvam  of  New 
Valley  road. 
New  Valley  Road.  403 


Ele\-ation 

in  feet. 

Source  of  floodinc 

Location              national 

geodetic 

vertical 

datiun 

NfW  Valliy  Road. 

419 

Upstream. 

Footbridge  2.000  feet 

427 

urstream  of  Ne". 

Vailey  Road 

Footbridge  160  feel 

445 

downstream  of 

Belkview  Road 

(EMended) 

Pennsvlvania  Route  850. 

462 

Downstream. 

Ppnn.<ylvanla  Route  850. 

477 

U(«tream. 

Dirt  Ro*d  1.700  fett 

480 

UDs'.ream  of 

Perinsylvarja  Route 

850. 

Footbridge  2.300  feet 

495 

downstream  of  Idle 

Koad. 

Idle  Road     

505 

Dirt  Road  4.000  feet 

516 

upstream  of  Idle  Road. 

Footbrldin-  along 

545 

extension  of  Dirt 

Road  off  of 

Pennsylvania  Route 

850. 

Fishing  Run _.... 

Farm  Road 

MM 

Pennsylvania  Route  SSO. 

518 

522 

Dirt  Road  2.400  feet 

535 

upatream  of  Pine  Hill 

Road. 

Dirt  Road  1. 000  feet 

543 

downstream  of 

Copenhaver  Road. 

Copendhaver  Road. 

547 

555 

Klem  Road _ 

564 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Url>an  Development 
Act  of  1968),  effective  January  28.  1969  (33 
PR  17804,  November  28.  1968),  as  amended 
(42  U.S.C.  4001  4128).  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  »ith  Section  7(oH4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  sUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  It  to 
take  effect  on  the  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
fFR  Doc.  79-7527  Piled  3-14-79:  8:45  ami 


[4210-01 -M] 

[Docket  No.  FI-47321 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Borough  of  Sharon  Hill, 
Delaware  Co«inty,  Po. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 


ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected l(x;ations  in  the  Borough  of 
Sharon  Hill.  Delaware  County,  Penn- 
sylvania. These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt 
or  show  evidence  of  being  already  In 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  In  the  na- 
tional flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  dPate  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Borough  of  Sharon 
Hill.  Delaware  County,  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Borough  of  Sharon 
Hill.  Delaware  County.  Pennsylvania, 
are  available  for  review  at  the  Bor- 
ough Hall,  Sharon  Hill,  Pennsylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insiu-ance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Bor- 
ough of  Sharon  Hill,  Delaware 
County.  Pennsylvania. 

This  final  rule  is  issued  In  accord- 
ance with  section  1 10  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  propased 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100  year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  floodlhe 


I^ocalion 


E'.evalion 
in  feet. 
n.i'ional 
eeodrtic 
vf  rtical 
datum 


Darby  Creek . 


Hrrmesprofa 
Creek. 


Upstream  of  Amtrak  22 

Bridge.  800 

do«Ttstr<  am  of 

Corporate  Limits. 
Upstream  of  Conrail  20 

Bridge  for  Trark  from 

S  S  Krcsgp  Plant. 
At  confluence  of  Cobbs  19 

Croelc. 
Upstream  Corporate  56 

Limits. 
Upstream  of  Conrail  50 

Bridge. 
Upstream  of  Flmwood  44 

Avenue. 
Downstream  Corporate  40 

Umils. 


(National  Flood  Insurance  Act  of  1968  (Tilie 
XIII  of  Housing  and  Urban  Development 
Art  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
lake  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7528  Filed  3-14-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  Pl-47341 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Turbot,  North- 
umberland County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-ycar) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Turbot.  Northumberland  County. 
Pennsylvania.  These  base  (100-year) 
flood  elevations  are  the  basis  for  the 
flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

EFFECTIVE  DATE:  The  dale  of  issu- 
ance of  the  flood  insurance  rate  map 


RULES  AND  REGULATIONS 

(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of 
Turbot.  Northumberland  County. 
Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Turbot, 
Northumberla.id  County,  Pennsylva- 
nia, are  available  for  review  at  the 
Turbot  Towriship  Building.  Broadway 
Road.  R.D.  3.  Milton.  Peruisylvania. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives^notice  of  the  final  determina- 
tions^f  flood  elevations  for  the  Town- 
ship of  Turbot,  Northumberland 
County.  Permsylvania. 

This  final  rule  is  issued  In  accord- 
ance with  section  110  of  the  Piood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  ba.se  (100- year)  flood  eleva- 
tions for  selected  locations  are: 
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Elevation 

in  feet. 

Source  of  flooding 

LocaUon             national 

geodetic 

vertical 

datum 

West  Branch 

Interstate  Route  80                473 

Susquehanna 

(Upstream). 

River. 

Limestone  Run 

SUte  Route  147                        478 

(Downstream). 

Township  Route  583               490 

(Upstream). 

Hoy  Road  (Upstream)....        502 

Legislative  Route  49056         508 

(Up:;trcam). 

Township  Route  594               516 

(Upstream). 

Tributary  No.  1  to 

Townsliip  Route  577               482 

Limestone  Run. 

(Upstream).                           484 

Upstream  of  State 

Route  254. 

Muddy  Run 

State  Route  405                        472 

(Upstream). 

State  Route  147                       472 

(Upstream). 

Elevation 

in  feet. 

Source  of  nooding 

Location 

national 
geodetic 
vertical 

datum 

L.R.  49059  (Upstream)....       486 

Township  Road  591 

493 

(Upstream). 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Hotising  and  Urban  Development 
Act  of  1368).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-412E);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719). 

In  accordance  with  Section  7{o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  gra.nted  waiver  of  Congressional 
review  requirements  in  oicitr  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7529  Filed  3-14-79:  8:45  am] 


[4210-01-M] 

[Docket  No.  FI-4628] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Township  of  Watts,  Perry 
County,  Pa. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Township  of 
Watts.  Perry  County.  Pa.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  Is  re- 
quired to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFTECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Township  of  Watts, 
Perry  County.  Pennsylvania. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Township  of  Watts, 
Perry  County,  Pennsylvania,  are  avail- 
able for  review  at  the  residence  of  R. 
Pauline  Huggins.  R.D.  2,  Duncannon. 
Pennsylvania. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington.  DC.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town- 
ship of  Watts,  Perry  County.  Pennsyl- 
vania. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Hou-sing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Ete\-atton 

in  fwt. 

Source  of  (loodlns 

Location              national 

Keodetic 

vertical 

datum 

Juniata  River 

DowTutrcam  corporate           363 

limits  of  the  Township 

of  Watts. 

Confluence  of  Losh  Run        370 

Opstream  corporate               375 

limits  of  the  Township 

of  Watts. 

Sii.<^iic-hanna 

Downstream  corporate           364 

River. 

limits  of  the  Township 

of  Watts. 

Connuence  of  Buffalo           367 

Creek. 

Notch  Road  (extended)..        37S 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urtum  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Itisurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  the  date  indicated. 


RULES  AND  REGULATIONS 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7530  Filed  3-14-79:  8:45  am] 


[4210-01-M] 

(Docket  No.  FI  4630) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER. 
MINATIONS 

Final  Flood  Elevation  Determinationt 
for  the  Town  of  Giocetter,  Provi* 
dence  County,  R.I. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:     Final     base     (100  year) 
flood  elevations  are  listed  below  for  se 
lected  locations  in  the  Town  of  GlcKes 
ter.  Providence  County.  Rhode  Island 
The.se  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man 
agement  measures  that  the  communi 
ty  is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Glocester. 
Providence  County.  Rhode  Island. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Glocester. 
Rhode  Island,  are  available  for  review 
at  Town  Hall.  Maine  Street.  Chepa- 
chet.  Rhode' Island. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  finil  determina- 
tions of  flood  elevations  for  the  Town 
of  Glocester.  Rhode  Island. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 


to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tioris  for  selected  locations  are: 


Source  of  floodlni 


Location 


Ele\-ation 
In  feet, 
national 
geodetic 
vertical 
datum 


Chepachet  River...  Steera  Lower  Pond  JS7 

Dam -50  feet  '. 
U.S  Route  40  (Putnam  405 

Plke>-30  fret  '. 
Dam  located  325  feet 
upstream  IVS  Route 
44  (Putnam  Pike) 

50  feet  ' 407 

»0  feet  • 4I« 

'  Opctream  of  centerllne. 
'Downstream  of  centerllne. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  NovemlKT  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Ituurance 
Administrator.  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Slat.  2080.  IhU  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31.  1979. 

Gloria  M.  Jimeniz. 
Federal  Insurance  Administrator. 

fPR  Doc.  79-7531  Piled  3-14-79:  8:45  am) 


[4210-01-M] 

(Docket  No.  FI-3092] 

FART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER. 
MINATIONS 

Final  Flood  Elevation  Dotorminatlon 
for  tho  City  of  Mission,  Hidalgo 
County,  Tox. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Mission, 
Hidalgo  County.  Texas.  These  base 
(100-year)  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  re- 
quired to  either  adopt  or  show  evi- 


dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Mission,  Hi- 
dalgo County.  Texas. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Mission,  Hi- 
dalgo County,  Texas,  are  available  for 
review  on  the  bulletin  board  in  the 
main  entrance  lobby.  City  Hall.  900 
Doherty  Avenue,  Mission,  Texas. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW..  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  dctermina- 
tioiis  of  flood  elevations  for  the  City 
of  Mission.  Hidalgo  County.  Texas. 

This  final  rule  is  issued  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-^448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided,  and  the  Administrator  has 
resolved  the  appeals  pre.sented  by  the 
community.  No  appeals  of  the  pro- 
posed base  flood  elevations  were  re- 
ceived from  the  community  or  from  in- 
dividuals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

In  feet. 

Sourer  of  floodinti 

Location           alx)ve  mean 

sea  le\rl 

Pondinic  Area 

Between  the  Miiln                   117 

Canal.  West  First 

Street  and  NiclioUon 

Avenue. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Admintstrator.  43  FR  7719). 


RUUS  AND  REGULATIONS 

In  accordance  with  Section  7(0X4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review-  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
IFR  Doc.  79-7532  Filed  3-14-79:  8:45  am) 


[4210-01-Ml 

[Docket  No.  PI-4766] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  The  City  of  Parker,  Collin 
County,  Tex. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  Isase  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Parker, 
Collin  County.  Texas.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to 
either  adopt  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in 
the  national  flood  insurance  program 
(NFIP). 

e:FTECTIVE  date:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Parlier. 
Collin  County,  Texas. 

ADDREISS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Parker. 
Collin  County,  Texas  are  available  for 
review  at  the  City  Offlces,  Route  1. 
Box  36,  Allen,  Texas. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  As.sistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance, Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Parker,  Collin  County,  Texas. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
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lion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flooding 


LocaUon 


Elevation 
In  feet, 
national 
geodetic 
TcrUcal 
datum 


Maxwell  Creek Approximately  100  fpei 

upstream  of  Cray 

Lane. 
Approximately  100  ff-et 

downstream  of  Parker 

Road. 
Approximately  100  {nl 

downstream  of 

Gre'gory  Road. 
Just  upstream  of  Elisa 

Lane. 
Cottonwood  Creek   Approximately  200  feet 

downstream  of  Btt.sy 

Lane. 
Approximately  100  f<i-l 

upstream  of  Parlier 

Road. 
Dublin  Creek Just  upstream  of  Dublin 

Road. 


592 


601 


611 


625 


S36 


560 


545 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  accordance  with  Section  7(o>(4)  of  the 
Department  of  Housing  and  Urban  Develop- 
ment Act.  Section  324  of  the  Housing  and 
Community  Amendments  of  1978.  Pub.  L. 
95-557.  92  Stat.  2080.  this  proposed  rule  has 
been  tsranted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  February  9.  1979.  ■ 

Gloria  M.  Jimenez, 
Federal  InsuraTice  Administrator. 

[FR  Doc.  79-7533  FUed  3-14-79;  8:45  am) 


PiOflAl  tfGISTEl,  VOL  44,  NO.  52— THUKSOAY.  MARCH  IS,  1979 


FEDERAL  REGISTER,  VOL  44,  NO.  S2— TMUtSOAY,  MARCH  IS,  1979 


UMI 


15694 

[4310-01 -M] 

[Docket  No.  PI-4857) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Finol  Flood  Elevation  Dotormination 
for  the  Town  of  Bridport,  Addison 
County,  Vt. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  flcvations  are  listed  below  for  se- 
lected locations  in  the  Town  of  Brid- 
port. Addison  County.  Vermont.  These 
ba.se  (100-year)  flood  elevations  are 
the  ba.sis  for  the  flood  plain  manage- 
ment measures  that  the  community  is 
required  to  either  adopt  or  show  evi- 
dence of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  is.su- 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Bridport. 
Addi.son  County,  Vermont. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Bridport 
are  available  for  review  at  the  Town 
Office.  Bridport.  Vermont. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
mini.strator.  Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SVV..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Admini.strator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Town 
of  Bridport.  Addison  County.  Ver- 
mont. 

This  final  rule  is  issued  In  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Piotection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
ba.se  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 


RULES  AND  REGULATIONS 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  .selected  locations  are: 


Elevation 
in  feet. 

SoiiiTtr  of  nnodlna 

Location 

national 
geodetic 
vertical 

datum 

tjikp  Champlain.... 

Prom  Northern 
rorpormtp  limit  to 

103 

Southern  curporatr 

Hmit. 

"National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housinc  and  Urban  Development 
Act  of  1968).  effective  Januar>-  28.  1969  (33 
FR  17804.  Novrmber  28,  1968),  as  amended 
(42  U.S.C.  4001  4128);  and  Secretary's  dele- 
Kation  of  authority  to  Federal  Insurance 
Admini.strator.  43  FR  7719.) 

In  accordance  with  Section  7(o><4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
HoujinK  and  Community  Amendments  of 
1978.  Pub.  L.  95  557.  92  Stat.  2080.  this  rule 
ha.s  been  granted  waiver  of  ConKtessional 
review  requirements  In  order  to  permit  it  to 
take  eff<'Ct  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

(PR  Doc.  79-7534  Piled  3-14-79:  8:45  am] 


[4210-01 -M] 

(Docket  No.  Fl -43831 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  City  of  Bremerton,  Kitsap 
County,  Wash. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of  Bremer- 
ton. Kitsap  County.  Washington. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show- 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  Insurance  rate  map 
(FIRM),  showing  base  ( 100-year)  flood 
elevations,  for  the  City  of  Bremerton, 
Washington. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 


the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Bremerton, 
are  available  for  review  at  City  Hall. 
Bremerton,  Washington. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Bremerton,  Washington. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Sourre  ol  floodins 


Location 


Elevation 
In  feet, 
national 
geodetic 
vertical 
datum 


Oorst  Creek . 


Pari.sh  Creek . 


Ostrich  Bay 

(Sinclair  Inlet) 
Oyster  Bay 

(Sinclair  Inlel ). 
Port  Wa&hinftlon 

NarroKx 

(Sinclair  Inlet). 


Kit.sap  Lake. 


Old  Navy  Tard 

Hiiih«ay-3S  feet  '. 
Confluence  with  Parish 

Creek. 
Dirt  Road  Bridge— 20 

feel  ". 
Old  Navy  Yard 

Hifthnay— 60  feet  '. 
Ana-s  adjacent  to  the 

shore. 
Areas  adjacent  to  the 

.shore. 
Hi-fnt r  Street -500  feet 

south  of  Intersection 

»ith  Vcbo  Boulr\ard. 
Warren  A\enuc  Bridge... 

Manette  Bridge 

All  other  area.s  adjacent 

to  the  shore. 
Areas  adjacent  to  the 

shore. 


3« 


S3 


59 


10 


10 


10 


10 
10 
10 

159 


'Upstri-am  of  centerline 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  HousihK  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Admini.strator.  43  FR  7719.) 


In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  January  25.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
(FR  Doc.  79-7535  Filed  3-14-79;  8:45  ami 
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C Docket  No.  Fl-4625) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determinations 
for  the  City  of  Kennewick,  Benton 
County,  Wash* 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  City  of 
Kennewick,  Benton  County,  Washing- 
ton. These  base  (100-year)  flood  eleva- 
tions are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
munity Is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na- 
tional flood  insurance  program 
(NFIP). 

EFI-T-'CTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Kennewick. 
Washington. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Kennewick. 
are  available  for  review  at  City  Hall, 
210  West  6th  Avenue.  Kennewick, 
Washington. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
mini.strator, Oflice  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  City 
of  Kennewick.  Washington. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 


RULES  AND  REGULATIONS 

93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Source  of  flooding 


Elevation 

in  feel. 

Location  national 

geodetic 

vertical 

datum 


ZIntel  Canyon..;.. 


Tacoma  Street— 60  feet  •       433 
Vancouver  Street— 60  443 

ft*t  '. 
Upstream  Corporate  472 

Limits. 


Source  of  nooding 


Location 


Depth,  feet 


Zintel  Canyon Intf-r.'ecUon  of  West 

Kennewick  Avenue 
and  South  Quincy 
Stre<'l  (Shallow 
Flooding). 
Intersection  of  West  6th 
Avenue  and  South 
Raipier  Street 
(Siiailow  Flooding). 


'Upistream  of  cent,  rline. 

(National  Flood  ln.sii ranee  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  use.  4001-4128):  and  Secretary  s  dele- 
gation of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719). 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  January  25,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

IPR  Doc.  79-7536  Piled  3-14-79:  8:45  am] 
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[Docket  No.  FI-46261 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Parsons,  Tucker 
County,  W.  Vo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Towti  of  Par- 
sons. Tucker  County,  West  Virginia. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Parsons. 
Tucker  County.  West  Virginia. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Parsons. 
Tucker  County.  West  Virginia,  are 
available  for  review  at  the  Parsons 
Mayor's  Office,  222  Water  Street,  Par- 
sons. West  Virginia. 
FOR  FURTHER  INFORMATION 
CONTACJT: 

Mr.  Richard  Krimm.  A.ssistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance, Room  5270.  451  Seventh  Strf-t^t 
SW..  Washington,  D.C.  20410,  202- 
755-5581    or   toll-free   line   800-424 
8872. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives   notice   of   the   iinal   determina- 
tions of  flood  elevations  for  the  Town 
of  Parsons.  Tucker  County.  West  Vir 
ginia. 

This  final  rule  is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec 
tion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base    flood   elevations   were    received 
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from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 
m  fett. 

Soiirrf  of  Hooding 

LocaUon 

nation.il 
Kiodrllc 
vertical 

datum 

Shuvers  Fork  of 
Th^  Choat  River. 


MiUKacp 


BUrk  Fork  of  Uie 
Cheat  Rivrr. 


Do»-nstTcam  Corporate 

UmlU. 

Flrat  Street 

Whltmer  Street 

Upelream  Corporate 

Limits. 
Downstream  Corporate 

Limits. 

Masnollan  Street 

Upstream  Corporate 

UmlU. 
Oounstreani  Corporate 

Limits. 
MaKnolla  Street 

(extended), 
ftnnsylvania  Avenue 

(US  219). 
Upstream  Corporate 


1.640 

1.848 
1.652 
1.660 

1.641 

1.646 
1.6S4 

1.642 

1.646 

1.854 

1.654 


(National  F1<xxl  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Art  of  1968).  effective  January  28.  1969  (33 
FR  17804  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary  s  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

in  accordance  with  Section  lioMATot  the 
I>partmtni  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  pranted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  the  data  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 

Federal  Insurance  Administrator. 

(FR  Doc.  79-7537  Filed  3- 14-79-.  8:45  ami 
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[Docket  No.  FI-4677] 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevafion  Determination 
for  the  Village  of  Argyle,  La- 
fayette County,  Wit. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  In  the  Village  of 
Argyle.  Lafayette  County.  Wisconsin. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 


RULES  AND  REGULATIONS 

agemenl  measures  that  the  communi- 
ty is  required  to  either  adopt  or  show- 
evidence  of  t>einK  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Argyle, 
Lafayette  County,  Wisconsin. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Village  of  Argyle  are 
available,  for  review  at  the  Village 
Clerk's  Office.  Argyle.  Wisconsin. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU  free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Irvsurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Vil- 
lage of  Argyle.  Lafayette  County.  Wis- 
consin. 

This  final  rule  is  Issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980.  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  In- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  l)een 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  In 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100- year)  flood  eleva- 
tions for  selected  locmtions  are: 


Source  of  floodinc 


Elevation 
in  feet, 
national 
geodetic 
vertical 
datum 


Cast  Branch  About  cao  (eet  7M 

Pecatonica  Rlrer.     downatreaaa  of 

•outbem  corporate 
limits. 
250  feet  upstream  of  SOO 

Milwaukee  Street. 
100  feet  upstream  of  801 

■reatem  corporate 
lUnita. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 


Act  of  1968).  effective  Januwy  28.  1969  (33 
FR  17804.  November  28.  1988).  as  amended 
(42  use.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(o>(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  iiKlicated. 

Issued:  February  6.  1979. 

Gloria  M.  Jimenez. 

Federal  Insurance  Administrator. 

(FR  Doc.  79-7538  Plied  3-14-79;  8:45  ami 
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(Docket  No.  PI  46791 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Village  of  Blonchardvilie, 
lowo  County,  Wi». 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  t)elow  for  se- 
lected locations  In  the  Village  of  Blan- 
chardville.  Iowa  County.  Wisconsin. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty Is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
Insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Blan- 
chardville.  Iowa  County,  Wisconsin. 

ADDRESS:  Maps  and  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Village  of  Blan- 
chardvllle  are  available  for  review  at 
the  Village  Hall.  Bianchardville.  Wis- 
consin. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toU-Iree  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Vil- 


lage of  Bianchardville.  Iowa  County, 
Wiscon.sin. 

Thu-i  final  rule  is  is.sued  in  accord- 
ajicc  with  section  110  of  the  Flood  Dis- 
a.:.Ler  Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
lion  1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448).  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  dcttormination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  Hood  plain  management  in 
flood-prone  areas  In  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva- 
tions for  selected  locations  are: 


Elevation 

in  feet. 

Source  of  f  loodina 

Uication              national 

geodetic 

vertical 

datum 

Ea«t  Branch 

Ea.stem  corporate-  limit ..        821 

Fecalonira  River. 

Downstream  side  ol                821 

Main  Street  Bridge. 

t}pKtream  side  of  Dam....        824 

Western  corporate  limit.        825 

Bliir  Mound!^ 

Water  Street 820 

Branrh. 

Northern  corporate                820 

limit. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
PR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  acrorfl.ince  with  Section  7(o)(4)  of  the 
Depart nu  lit  of  HUD  Act.  Section  324  of  the 
Hotisii.i;  .ind  Community  Amendments  of 
1978.  Pub.  L.  95  557.  92  Slat.  2080.  this  rule 
ha-s  bei^n  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7539  Filed  3-14-79:  8:i5  ami 
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[Docket  No.  PI-4680) 

PART  1917— APPEALS  FROM  PRO- 
POSED FLOOD  ELEVATION  DETER- 
MINATIONS 


RULES  AND  REGULATIONS 

Final  Flood  Elevation  Determination 
for  the  Village  of  Casco,  Kewau- 
nee County,  Wis. 


AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Final  rule. 

SUMMARY:  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se- 
lected locations  in  the  Village  of 
Casco,  Kewaunee  County.  Wisconsin. 
These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man- 
agement measures  that  the  communi- 
ty is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issu- 
ance of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Village  of  Casco. 
Kewaunee  County,  Wisconsin. 

ADDRESS:  Maps  aind  other  informa- 
tion showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Village  of  Casco  are 
available  for  review  at  the  Village 
Hall,  Casco,  Wisconsin. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270,  451  Seventh  Street 
SW..  Washington.  D.C.  20410.  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina- 
tions of  flood  elevations  for  the  Vil- 
lage of  Casco,  Kewaunee  County.  Wis- 
consin. 

This  final  rule  Is  issued  in  accord- 
ance with  section  110  of  the  Flood  Dis- 
aster Protection  Act  of  1973  (Pub.  L. 
93-234).  87  Stat.  980,  which  added  sec- 
tion 1363  to  the  National  Flood  Insur- 
ance Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in- 
dividuals to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ- 
uals within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 
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The  final  base  (100-year)  flood  eleva- 
tions for  selected  loc^ations  are: 


Sourw  of  flooding 


Location 


Elevation 
in  fool, 
national 
ccodolic 
vertical 
datum 


Casco  Creek . 


Western  corporate  limit 
Just  downstream  from 

Church  Avenue. 
Just  dounstream  from 

Church  Avenue. 
Just  upstream  from 

Ahnapee  and  Western 

Railroad. 
Northern  corporate 

limit. 


706 
710 


713 


714 


719 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  PR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080,  this  rule 
has  l)een  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  the  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator.' 
(FR  Doc.  79-7540  Piled  3-14-79:  8:45  am) 


[4810-31-M] 

Title  27 — Alcohol,  Tobocco  Products 
and  Firearms 

CHAPTER  I— BUREAU  OF  ALCOHOL, 
TOBACCO  AND  FIREARMS.  DE- 
PARTMENT OF  THE  TREASURY 

SUBCHAPTER  M— ALCOHOL,  TOBACCO  AND 
OTHER  EXaSE  TAXES 

[T.D.  ATP-56) 

PART  170— MISCELLANEOUS 
REGULATIONS  RELATING  TO  LIQUOR 

Disaster  Ooims 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Treasury. 

ACTION:   Final   rule;  Treasury   deci- 
sion. 

SUMMARY:  This  rule  amends  Sub- 
part O  of  27  CFR  Part  170  (Miscella 
neous  Regulations  Relating  to  Liquor) 
to  implement  Public  Law  95-423. 
signed  October  6.  1978.  Pub.  L.  95-423 
extends  the  provisions  in  26  U.S.C. 
5064  for  refund  of  internal  revenue 
tax  and  customs  duties  on  distilled 
spirits,  wines,  rectified  products,  and 
beer  to  include  losses  due  to  (1)  fire, 
flood,  casualty,  or  other  disaster,  or  (2) 
damage  (excluding  theft)  from  vandal- 
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ism  or  malicious  mischief.  Previously, 
claims  for  refund  were  limited  to  prod- 
ucts damaged  only  as  the  result  of  a 
President  lally  declared  major  disaster. 

EFFECTIVE  DATE:  February  1.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dorene  F.  Erhard.  Research  and 
Regulations  Branch.  Bureau  of  Alco- 
hol. Tobacco  and  Firearms,  Wash- 
ington. D.C.  20226  (202-566-7626). 

SUPPLEMENTARY  INFORMATION: 
Public  Law  95-423.  dated  October  6. 
1978  and  effective  February  1.  1979. 
amends  26  U.S.C.  5064  to  provide  for 
refund  of  internal  revenue  taxes  Earli- 
er paid  or  determined  and  customs 
duties  paid  on  distilled  spirits,  wines, 
rectified  products,  and  beer  which  are 
lost,  made  unmarketable,  or  con- 
demned due  to— 

(1)  F'ire,  flood,  casualty,  or  other  dis- 
aster; or 

(2)  Breakage,  destruction,  or  other 
damage  (but  not  theft)  resulting  from 
vandalism  or  malicious  mischief. 

Background 

The  excise  taxes  tmd  customs  duties 
on  distilled  spirits,  wines,  rectified 
products,  and  becT  are  paid  or  deter- 
mined before  these  products  enter 
marketing  channels.  Prepaid  excise 
taxes  constitute  a  high  proportion  of 
the  cost  of  alcoholic  beverages  as  com- 
pared with  excise  taxes  on  other  prod- 
ucts. Thus,  if  alcoholic  products  held 
for  sale  are  destroyed  after  taxes  and 
duties  have  been  paid,  a  large  portion 
of  the  lo.ss  will  be  attributable  to  pre- 
paid taxes  which  cannot  be  pa.ssed  on 
to  consumers. 

Previously.  26  U.S.C.  5064  allowed 
n  fund  of  these  taxes  and  duties  earli- 
er paid  only  if  the  loss  was  the  result 
of  a  Presidentially  declared  major  di.s- 
aster.  Congress  felt  that  certain  other 
circumstances,  although  not  consid- 
ered "major  disasters',  could  result  in 
subslant  ial  losses  of  alcoholic  products 
and  concluded  that  these  losses  .should 
be  treated  in  the  same  manner  as 
lo.sses  caused  by  Presidentially  dc 
clared  major  disasters.  Thus.  Public 
IhIw  95  423  extends  the  law  to  also 
allow  refund  of  taxes  and  duties  on  al- 
coholic products  that  are  lost  or 
ruined  as  ihe  result  of  other  types  of 
disasters  or  as  the  result  of  damage  or 
destruction  (except  theft)  from  van 
dalism  or  malicious  mischief. 

$250  Minimum  Claim 

Before  the  change  in  the  law.  no 
minimum  amount  was  prescribed  for  a 
claim  for  refund  of  taxes,  or  taxes  and 
duties,  allov.-able  under  the  Presiden- 
tially declared  major  disaster  provi- 
sion. Public  Law  95-423  makes  no 
change  on  this  point  and  claims  aris- 
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ing  from  "major  disasters"  are  not  af- 
fected. 

However,  the  new  law  does  impo.se  a 
minimum  amount  of  $250  on  a  claim 
resulting  from  a  disaster  or  damage 
other  than  a  major  disaster  declared 
by  the  President.  The  $250  minimum 
applies  to  each  single  disaster  or 
damage  event.  In  other  words,  the 
taxes  or  duties  lost  from  a  series  of 
events  cannot  be  totaled  or  averaged. 
Furthermore,  any  loss  other  than  the 
amount  for  taxes  and  duties  cannot  be 
attributed  to  the  $250  minimum,  even 
if  that  loss  is  the  result  of  the  same 
event. 

Additional  Provisions  of  Law 

In  order  for  a  claim  to  be  allowable 
under  26  U.S.C.  5064,  the  disaster  or 
damage  must  have  occurred  In  the 
United  States  and  the  distilled  spirits, 
wines,  rectified  products,  or  beer  must 
have  been  damaged  while  being  held 
for  sale  at  the  wholesale  or  retail  level. 
Refund  is  not  available  for  losses  of 
taxes  or  duties  which  were  indemni- 
fied by  insurance  or  otherwise.  The 
law  also  disallows  refund  on  Puerto 
Rican  products  brought  into  the 
United  States. 

Claims  for  refund  under  this  law 
must  be  filed  within  6  months  after 
the  date  of  the  loss,  except  that  in  the 
case  of  claims  filed  under  the  F*resi- 
dentially  declared  major  disaster  pro- 
vision, the  claim  period  is  not  to  expire 
before  the  day  which  is  6  months  after 
the  date  on  which  the  President  deter- 
mir^ed  the  disaster  occurred.  Thus,  in 
some  cases,  a  longer  claim  period  is 
provided  than  was  available  under  the 
previous  law. 

Other  Changes  to  the  Regulations 

In  addition  to  implementing  the  new 
law.  several  miscellaneous  amend- 
ments are  being  made  to  Subpart  O  of 
Part  170. 

(1)  Three  public  use  forms  (a)  Form 
2606.  Inventory  of  Spirits  Lost  by  Dis- 
aster, (b)  Form  2606 A,  Inventory  of 
Wine  Lost  by  Disaster,  and  (c)  Form 
2606B,  Inventory  of  Beer  Lost  by  Dis- 
aster, are  t>eing  eliminated.  The  pur- 
po.se  of  these  forms  is  to  support  disas- 
ter claims  for  taxes  and  duties  on  alco- 
holic products  that  were  lost,  became 
unmerchantable,  or  were  condemned 
by  an  authorized  official. 

In  most  cases,  claimants  are  required 
to  submit  the  same  documentation  to 
state  and  local  governments  for  refund 
of  excise  taxes.  This  documentation  is 
prepared  in  the  form  of  commercial 
records  and  may  not  be  kept  in  the 
.same  format  as  the  inventory  forms 
required  by  ATP.  Since  commercial 
records  are  sufficient  for  Bureau  au- 
diting purposes,  as  long  as  certain 
minimum  information  is  recorded,  we 
are  eliminating  the  burden  of  dupli- 
cate   reporting    on    ATP    forms    and 


simply  allowing  commercial  records  to 
be  submitted  in  support  of  disaster 
claims. 

(2)  A  number  of  title  and  definition 
changes  are  made  to  reflect  reorgani- 
zation changes  that  have  affected  the 
Bureau  over  the  past  several  years  and 
to  update  statutory  citations  and  ref- 
erences to  other  agencies. 

(3)  This  Treasury  decision  also  clari- 
fies and  simplifies  the  regulatory  lan- 
guage in  Subpart  O,  in  keeping  with 
our  aim  of  writing  improved  regula- 
tions for  easy  public  understanding. 

Drafting  Information 

The  principal  author  of  this  regula- 
tion is  Dorene  F.  Erhard.  Research 
and  Regulations  Branch,  Bureau  of 
Alcohol.  Tobacco  and  PMrearms.  How- 
ever, personnel  from  other  offices  in 
the  Bureau  and  from  the  Treasury  De- 
partment participated  in  developing 
the  regulation  in  matters  of  substance 
.and  style. 

Authority  and  Issuance 

Since  this  Treasury  decision  is  liber- 
alizing in  nature  and  implements 
Public  Law  95-423.  effective  February 
1,  1979,  it  is  found  unnecessary  and 
contrary  to  public  interest  to  Lssue  this 
regulation  according  to  public  rule- 
making and  effective  date  require- 
ments in  5  U.S.C.  553(b)  and  (d). 

This  Treasury  d^ision  is  issued 
under  the  authority  contained  in  26 
U.S.C.  7805  (68A  Stat.  917). 

Specific  Changes  to  the  Regulations 

In  consideration  of  the  foregoing,  we 
are  amending  Subpart  O  of  27  CFR 
Part  170  to  read  as  follows: 

Subporl    O — Loitci    R*Mihing    from    Di»o«t«r, 
Vandolitm,  or  Maliciout  Mi»clii«f 

General 

Sec. 

170.301  Scope  of  subpart. 

170.302  Forms  prescribed. 

DcriNiTions 

170.303  Meaning  of  terms. 

PAYMEirrs 

170.304  Circunvstances   under   which    pay- 
ment may  be  made. 

Claims  Procedures 

170.3>)5    Execution  and  filing  of  claim. 
170.303a    Record   of   inventory  to  support 
claims. 

170.306  Claims   relating   to   imported,   do- 
mestic and  Virgin  Islands  liquors. 

170.307  Claimant  to  furnish  proof. 

170.308  Supporting  evidence. 

170.309  Action  on  claims. 

Destruction  op  Lionoss 

170.310  Supenision. 


Penalties 

170.311    Penalties. 

Authority:  Tlte  provisions  of  this  Sub- 
part O  contained  In  Sec.  201,  Pub.  L.  85-859, 
72  Stat.  1337,  as  amended  by  Pub.  L.  95-423, 
92  Stat.  935;  26  U.S.C.  5064.  unless  other- 
wise noted. 

Subpart  O — Losses  Resulting  from 
Disaster,  Vandalism,  or  Malicious 
Mischief 

General 

§  170.301     Scope  of  subpart. 

(a)  This  subpart  implements  26 
U.S.C.  5064,  which  permits  payments 
to  be  made  by  the  United  States  for 
amounts  equal  to  the  internal  revenue 
taxes  paid  or  determined  and  customs 
duties  paid  on  distilled  spirits,  wines, 
rectified  products,  and  beer,  previously 
withdrawn,  that  were  lost,  made  un- 
marketable, or  condemned  by  a  duly 
authorized  official  as  the  result  of  dis- 
aster, vandalism,  or  malicious  mis- 
chief. 

(b)  This  subpart  applies  to  disasters 
or  other  specified  causes  of  loss.  (Kcur- 
ing  on  or  after  February  1,  1979. 

(c)  This  subpart  does  not  apply  to 
distilled  spirits,  wines,  rectified  prod- 
ucts, and  beer  manufactured  in  Puerto 
Rico  and  brought  into  the  United 
States. 

§  170.302    Forms  prescribed. 

The  Director  is  authorized  to  pre- 
scribe all  forms  required  by  this  part, 
including  applications,  claims,  records, 
and  reports.  Information  called  for 
shall  be  furnished  in  accordance  with 
the  instructions  on  the  forms. 

Definitions 

§  170.303     Meaning  of  term». 

When  used  in  this  subpart,  terms  are 
defined  as  follows  in  this  section. 
Words  in  the  plural  shall  include  the 
singular,  and  vice  versa,  and  words  in- 
dicating the  masculine  gender  shall  in- 
clude the  feminine.  The  terms  "in- 
cludes" and  "including"  do  not  ex- 
clude other  things  not  named  which 
are  in  the  same  general  class  or  are 
otherwise  within  the  scope  of  the  term 
defined. 

Alcoholic  liQUors,  or  liQUors.  Dis- 
tilled spirits,  wines,  rectified  products, 
and  beer,  lost,  made  unmarketable,  or 
condemned,  as  provided  in  this  sub- 
part. 

Beer.  Beer.  ale.  porter,  stout,  and 
other  similar  fermented  beverages  (in- 
cluding sake  or  other  similar  products) 
of  any  name  or  description  containing 
one-half  of  1  percent  or  more  of  alco- 
hol by  volume  on  which  the  internal 
revenue  tax  has  t)een  paid  or  deter- 
mined, and,  if  imported,  on  which 
duties  have  been  paid. 
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Claimant  The  person  who  held  the 
liquors  for  sale  at  the  time  of  the  dis- 
aster or  other  specified  cause  of  loss 
and  who  files  a  claim  under  this  sub- 
part. 

Commissioner  of  Customs.  The  Com- 
missioner of  Customs,  U.S.  Customs 
Service,  the  Department  of  the  Treas- 
ury. Washington.  D.C. 

Director.  The  Director.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury,  Wash- 
ington, D.C. 

Distilled  spirits,  or  spirits.  Ethyl  al- 
cohol and  other  distillates,  such  as 
whisky,  brandy,  rum,  gin,  and  vodka, 
on  which  the  internal  revenue  tax  has 
been  paid  or  determined,  and.  if  im- 
ported, on  which  duties  have  been 
paid. 

Duly  authorized  official  Any  Feder- 
al, State,  or  local  government  official 
who  is  authorized  to  condemn  liquors 
on  which  a  claim  is  filed  under  this 
subpart. 

Duty  or  duties.  Any  duty  or  duties 
paid  under  the  customs  laws  of  the 
United  States. 

Major  disaster.  A  flood,  fire,  hurri- 
cane, earthquake,  storm,  or  other  ca- 
tastrophe defined  as  a  "major  disas- 
ter" under  the  Disaster  Relief  Act  (42 
U.S.C.  5122(2)),  which  occurs  in  any 
part  of  the  United  States  and  which 
the  President  has  determined  causes 
sufficient  damage  to  warrant  "major 
disaster"  assistance  under  that  Act. 

Rectified  products.  Liquors  manufac- 
tured by  rectifying,  purifying,  refin- 
ing, mixing,  or  blending  distilled  spir- 
its or  wines  and  on  which  tax  has  been 
paid  or  determined,  and,  if  imported, 
on  which  duty  has  been  paid. 

Region.  A  Bureau  of  Alcohol,  Tobac- 
co and  Firearms  region. 

Regional  regulatory  administrator. 
The  principal  ATF  regional  official  re- 
sponsible for  administering  regula- 
tions in  this  part. 

Tax.  (a)  With  respect  to  unrectified 
dLstilled  spirits,  "tax"  means  the  inter- 
nal revenue  distilled  spirits  tax  that  is 
paid  or  determined  on  the  spirits. 

(b)  With  respect  to  wines,  "tax" 
means  the  internal  revenue  wine  tax 
that  is  paid  or  determined  on  the  wine. 

(c)  With  respect  to  rectified  prod- 
ucts, "tax"  means  the  internal  revenue 
distilled  spirits  tax.  the  rectified  tax 
(if  any),  the  cordial  tax  (if  any),  and 
the  wine  tax  (if  any),  that  is  paid  or 
determined  on  the  products. 

(d)  With  respect  to  beer,  "tax" 
means  the  internal  revenue  beer  tax 
that  is  paid  or  determined  on  the  beer. 

United  States.  When  used  in  a  geo- 
graphical sense  includes  only  the 
States  and  the  District  of  Columbia. 

Wines.  All  still  wines,  effervescent 
wines,  and  flavored  wines,  on  which  in- 
ternal revenue  wine  tax  has  t>een  paid 
or  determined,  and,  if  imported,  on 
which  duty  has  been  paid. 


15699 


Payments 


§  170.304    Circumstances  under  which  pay- 
ment may  be  made. 

(a)  Major  disasters.  Regional  regula- 
tory administrators  shall  allow  pay- 
ment (without  interest)  of  an  amount 
equal  to  the  tax  paid  or  determined, 
and  the  Commissioner  of  Customs 
shall  allow  payment  (without  interest) 
of  an  amount  equal  to  the  duty  paid, 
on  distilled  spirits,  wines,  rectified 
products,  and  beer  previously  with- 
drawn, if  the  liquors  are  lost,  made  un- 
marketable, or  condemned  by  a  duly 
authorized  official  as  the  result  of  a 
major  disaster  (as  defined  in 
§  170.303). 

(b)  Other  causes  of  loss.  (1)  Payment 
Regional  regulatory  administrators 
shall  allow  payment  (without  interest) 
of  an  amount  equal  to  the  tax  paid  or 
determined,  and  the  Commissioner  of 
Customs  shall  allow  payment  (without 
interest)  of  an  amount  equal  to  the 
duty  paid,  on  distilled  spirits,  wines, 
rectified  products,  and  beer  previously 
withdrawn,  if  the  liquors  are  lost, 
made  unmarketable,  or  condemned  by 
a  duly  authorized  official  as  the  result 
of  (i)  fire,  flood,  casualty,  or  other  dis- 
aster, or  (ii)  breakage,  destruction,  or 
other  damage  (excluding  theft)  result- 
ing from  vandalism  or  malicious  mis- 
chief. 

(2)  Mimimum  claim.  No  claim  of  less 
than  $250  will  be  allowed  for  losses  re- 
sulting from  any  disaster  or  damage 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  General.  Payment  under  this  sec- 
tion may  be  made  only  if— 

(1)  The  disaster  or  other  specified 
cause  of  loss  occurred  in  the  United 
States; 

(2)  At  the  time  of  the  disaster  or 
other  specified  cause  of  loss,  the  liq- 
uors were  being  held  for  sale  by  the 
claimant; 

(3)  Refund  or  credit  of  the  amount 
claimed,  or  any  part  of  the  amount 
claimed,  has  not  or  will  not  be  claimed 
for  the  same  liquors  under  any  other 
law  or  regulations;  and 

(4)  The  claimant  was  not  indemni- 
fied by  any  valid  claim  of  insurance  or 
otherwise  for  the  tax,  or  tax  and  duty, 
on  the  liquors  covered  by  the  claim. 


Claibis  Procedures 


§  170.30.5 


Execution  and  Hling  or  claim. 

(a)  General.  (1)  Claims  under  this 
subpart  shall  be  filed  on  IRS  Form 
843,  in  original  only,  with  the  regional 
regulatory  administrator  of  the  region 
in  which  the  liquors  were  lost,  became 
unmarketable,  or  were  condemned. 

(2)  The  claim  shall  include  all  the 
facts  on  which  the  claim  is  based,  and 
be  accompanied  by  a  record  of  Inven- 
tory of  the  liquors  lost,  made  unmar- 
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kttable.  or  condemned.  (See 
§  170.305a.) 

^3>  The  claim  shall  contain  a  state- 
ment that  no  other  claim  for  refund  or 
credit  of  the  amount  claimed,  or  for 
any  part  of  the  amount  claimed,  has 
been  or  will  be  filed  under  any  other 
law  or  regulations. 

(b)  Major  disasters.  Claims  for 
refund  of  tax.  or  tax  and  duty,  on  liq- 
uors which  were  lost,  became  unmar- 
ketable, or  were  condemned  as  the 
result  of  a.major  disaster  must  be  filed 
not  later  than  6  months  from  the  day 
on  which  the  President  determines 
that  a  major  disaster  has  occurred. 

(c)  Other  causes  of  loss.  Claims  for 
amounts  of  $250  or  more  for  refund  of 
tax,  or  tax  and  duty,  on  liquors  which 
were  lost,  became  unmarketable,  or 
were  condemned  as  the  result  of  (1) 
fire,  flood,  casualty,  or  other  disa.ster, 
or  (2)  damage  (excluding  theft)  result- 
ing; from  vandalism  or  malicious  mis- 
chief, must  be  filed  within  6  months 
after  the  date  on  which  the  disaster  or 
damage  occurred.  Claims  for  amounts 
les.s  than  $250  will  not  be  allowed. 

§  ITO.iO.'ia     Record  of  inventor>'  to  suppiirt 
claims. 

(a)  Claims  relating  to  distilled  spir- 
its. The  record  of  inventory  of  distilled 
spirits  lost,  made  unmarketable,  or 
condemned,  which  is  required  to  sup- 
port claims  filed  under  §  170.305.  shall 
show  the  following  information: 

(1)  Name  and  business  address  of 
claimant  (as  shown  on  claim.  IRS 
Form  843). 

(2)  Address  where  the  spirits  were 
lost,  became  unmarketable,  or  were 
condemned,  if  different  from  the  busi- 
ness address.  i 

(3)  Kind  of  spirits. 

( 4 )  Brand  name. 

(5)  For  full  cases,  s/ioir— (i)  Number 
of  cases:  (ii)  Serial  numbers;  (iii)  Bot- 
tles per  case:  (iv)  Size  of  bottles:  (v) 
Wine  gallons  per  case;  (vi)  Proof;  and 

(vii)  Proof  gallons. 

(6)  For  bottles  not  in  cases,  s/ioic— (i) 
Total  number;  (ii)  Size  of  bottles;  (iii) 
Wine  gallons;  (iv)  Proof;  and  (v)  Total 
proof  gallons. 

(7)  Total  proof  gallons  for  all  items, 
fb)    Claims    relating   to   wines.    The 

record  of  inventory  of  wines  lost,  made 
unmarketable,  or  condemned,  which  is 
required  to  support  claims  filed  under 
§  170.305,  shall  show  the  following  in- 
formation: 

(1)  Name  and  business  address  of 
claimant  (as  shown  on  claim,  IRS 
Form  843). 

(2)  Address  where  the  wines  were 
lost,  became  unmarketable,  or  were 
condemned,  if  different  from  the  busi- 
ness address. 

(3)  Kind  of  wine. 

(4)  Percent  of  alcohol  by  volume. 

(5)  Number  of  barrels  or  kegs. 


(6)  Kind  and  number  of  other  bulk 
containers. 

(7)  Number  of  full  cases  and  bottles 
per  case. 

(8)  Size  of  bottles. 

(9)  Number  of  bottles  not  in  cases 
and  wme  gallons. 

( 10)  Total  wine  gallons. 

(c)  Claims  relating  to  beer.  The 
record  of  inventory  of  beer  lost,  made 
unmarketable,  or  condemned,  which  is 
required  to  support  claims  filed  under 
§  170.305,  shall  show  the  following  In- 
formation: 

(1)  Name  and  business  address  of 
claimant  (as  shown  on  claim.  IRS 
Form  843). 

(2)  Addre.ss  where  the  beer  was  lost, 
became  unmarketable,  or  was  con- 
demned, if  different  from  the  business 
address. 

(3)  Number  and  size  of  barrels. 

(4)  For  full  cases,  show— (I)  Number 
of  cases;  (ii)  Bottles  or  cans  per  case; 
and  (iii)  Size  (in  ounces)  of  bottles  or 
cans. 

(5)  Number  and  size  of  bottles  and 
cans  not  in  cases. 

(6)  Quantity  in  terms  of  31-gallon 
barrels. 

(7)  Total  quantity. 

(d)  Special  instructions.  (1)  Inven- 
tories of  domestic  liquors,  imported 
liquors,  and  liquors  manufactured  in 
the  Virgin  Islands  shall  be  reported 
separately. 

(2)  Liquors  manufactured  in  Puerto 
Rico  may  not  be  included  in  claims 
filed  under  this  subpart.  Claims  for 
losses  of  Puerto  Rican  liquors  shall  be 
filed  with  the  Secretary  of  the  Treas- 
ury of  Puerto  Rico  under  the  laws  of 
Puerto  Rico. 

§  l7n..1IK>     ClaimM  relating  to  imported,  do- 
mestic, and  Virgin  Inlands  liquoni. 

(a)  Claims  involving  taxes  on  domes- 
tic liquors,  imported  liquors,  and  liq- 
uors manufactured  in  the  Virgin  Is- 
lands must  show  the  quantities  of 
each  separately  in  the  claim. 

(b)  A  separate  claim  on  IRS  Form 
843  must  be  filed  for  customs  duties. 

§  170.307     Claimant  to  fumiah  proof. 

The  claimant  shall  furnish  proof  to 
the  satisfaction  of  the  regional  regula- 
tory administrator  regarding  the  fol- 
lowing: 

(a)  That  the  tax  on  the  liquors,  or 
the  tax  and  duty  if  imported,  was  fully 
paid;  or  the  tax,  if  not  paid,  was  fully 
determined. 

(b)  That  the  liquors  were  lost,  made 
unmarketable,  or  condemned  by  a 
duly  authorized  official,  by  reason  of 
damage  sustained  as  a  result  of  a  dis- 
aster or  other  cause  of  loss  specified  in 
this  subpart. 

(c)  The  type  and  date  of  occurrence 
of  the  disaster  or  other  specified  cause 
of  loss,  and  the  location  of  the  liquors 
at  the  time. 


(d)  That  the  claimant  was  not  in- 
demnified by  a  valid  claim  of  insur- 
ance or  otherwise  for  the  tax,  or  tax 
and  duty,  on  the  liquors  covered  by 
the  claim. 

(e)  That  the  claimant  is  entitled  to 
payment  under  this  subpart. 

§  1T0..308     Supporting  evidence. 

(a)  The  claimant  shall  support  his 
claim  with  any  evidence  (such  as  in- 
ventories, statements,  invoices,  bills, 
records,  labels,  formulas,  stamps)  that 
he  is  able  to  submit,  relating  to  the 
quantities  and  identities  of  the  liquors, 
on  which  duty  has  been  paid  or  tax 
has  been  paid  or  determined,  that 
were  on-hand  at  the  time  of  the  disas- 
ter or  other  specified  cause  of  less  and 
alleged  to  have  been  lost,  made  un- 
marketable, or  condemned  as  a  result 
of  it. 

(b)  If  the  claim  is  for  refund  of  duty, 
the  claimant  shall  furnish,  if  possi- 
ble—(1)  The  customs  number;  (2)  The 
date  of  entry;  and  (3)  The  name  of  the 
port  of  entry. 

§  170..309     Action  on  claim.<<. 

The  regional  regulatory  administra- 
tor shall  date  stamp  and  examine  each 
claim  filed  under  this  subpart  and  will 
determine  the  validity  of  the  claim. 
Claims  and  supporting  data  involving 
customs  duties  will  be  forwarded  to 
the  Commissioner  of  Customs  with  a 
summary  statement  by  the  regional 
regulatory  administrator  regarding  his 
findings. 

Destruction  op  Liquors 

9  170.310    SuperviHion. 

When  allowance  has  been  made 
under  this  subpart  for  the  tax,  or  tax 
and  duty,  on  liquors  condemned  by  a 
duly  authorized  official  or  made  un- 
marketable, the  liquors  shall  be  de- 
stroyed by  suitable  means  under  su- 
pervision satisfactory  to  the  regional 
regulatory  administrator,  unless  the 
liquors  were  previously  destroyed 
under  supervision  satisfactory  to  the 
regional  regulatory  administrator.  The 
Commissioner  of  Customs  will  notify 
the  regional  regulatory  administrator 
as  to  allowance  under  this  subpart  of 
claims  for  duty  on  unmarketable  or 
condemned  liquors. 

Penalties 

§170.311     Penalties. 

(a)  Penalties  are  provided  in  26 
U.S.C.  7206  for  making  any  false  or 
fraudulent  statement  under  the  penal- 
ties of  perjury  in  support  of  any  claim. 

(b)  Penalties  are  provided  in  26 
U.S.C.  7207  for  filing  any  false  or 
fraudulent  document  under  this  sub- 
part. 

(c)  All  laws  and  regulations,  includ- 
ing penalties,  which  apply  to  internal 
revenue  taxes  on  liquors  shall,  when 


appropriate,  apply  to  payments  made 
under  this  subpart  the  same  as  if  the 
payments  were  actual  refunds  of  Inter- 
nal taxes  on  liquors. 

(Pub.  L.  83-591.  68A  Stat.  852.  853:  26  U.S.C. 
7206,7207) 

Signed:  February  23,  1979. 

G.  R.  DiCKERSON, 

Director. 
Approved:  March  2,  1979. 

Richard  J.  Davis. 
Assistant  Secretary 
(.Enforcement  and  Operations). 

(PR  Doc.  79-7983  Filed  3-14-79;  8:45  am] 
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Title  29— Labor 

CHAPTER  XIV— EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

PART  1601— PROCEDURAL 
REGULATIONS 

706  Designation 

AGENCY:  Equal  Employment  Oppor- 
tunity Commission. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  on  designation  of  certain 
State  and  local  fair  employment  prac- 
tices agencies  so  that  they  may  handle 
employment  discrimination  charges 
within  their  jurisdiction,  filed  with  the 
Commission.  Additionally,  a  change  in 
nomenclature  is  made  with  regard  to  a 
previously  designated  agency. 

DATE:  Effective  March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Boyce  Nolan.  Equal  Employment 
Opportunity  Commission.  Office  of 
Field  Services.  State  and  Local  Divi- 
sion. 2401  E  Street.  N.W..  Washing- 
ton. D.C.  20506.  telephone  202/634- 
6040. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  amendment  to 
§  1601.74(a)  effectuates  the  designa- 
tion of  the  following  agencies  as  706 
Agencies: 

AnchoniKe  (Alaska)  Equal  Rights  Commis- 
sion 

Broward  County  (Florida)  Human  Relations 
Division 

Corpus  Christ!  (Texas)  Human  Relations 
Commission  ' 

Tennessee  Commi.'ssion  for  Human  Develop- 
ment 

Notice  of  the  proposed  designation 
of    the    Anchorage    (Alaska)    Equal 


•The  Corpus  Christi  (Texas)  Human  Rela- 
tions Commission  has  t>een  designated  as  a 
706  Agency  with  authority  extending  only 
to  employees  with  the  city's  Jurisdiction  and 
does  not  cover  State  employees. 


Rights  Commission  and  the  Broward 
County  (Florida)  Human  Relations  Di- 
vision was  published  in  the  January 
17,  1979  issue  of  the  Federal  Register, 
44  FR  3513.  with  notice  that  written 
comments  must  have  been  filed  with 
the  Commission  on  or  before  February 
1.  1979.  Notice  of  the  proposed  desig- 
nation of  the  Corpus  Christi  (Texas) 
Human  Relations  Commission  tuid  the 
Tennessee  Commission  for  Human  De- 
velopment was  published  in  the  Janu- 
ary 23,  1979  issue  of  the  Federal  Reg- 
ister. 44  FR  4733.  with  notice  that 
WTitten  comments  must  have  been 
filed  with  the  Commission  on  or 
before  February  7.  1979.  The  Commis- 
sion received  no  comments  within  the 
prescribed  period  for  filing  written 
comments  regarding  the  proposed  des- 
ignation of  the  above  agencies. 

In  addition  to  the  new  designations, 
correction  is  being  made  regarding  one 
previously  designated  Agency.  The 
name  'Charlestown  (West  Virgi.iia) 
Human  Rights  Commission"  is  cor- 
rected to  read  "Charleston  (West  'ir- 
ginia)  Human  Rights  Commission." 

With  the  addition  of  the  above  men- 
tioned agencies  and  noted  correction. 
§  1601.74(a)  and  (b)  are  amended  and 
published  as  follows: 

§1601.74     Designated  and  notke  agencies. 
(a)  The  designated  706  Agencies  are: 

Alaska  Commission  for  Human  Rights 

Alexandria  (Virginia)  Human  Rights  Office 

Allentown  (Pennsylvania)  Human  Relations 
Commission 

Anchorage  (Ala&ka)  Equal  Rights  Commis- 
sion 

Arizona  Civil  Rights  Division 

Augusta/Richmond  County  (Georgia) 
Human  Relations  Commission 

Austin  (Texas)  Human  Relations  Commis- 
sion 

Baltimore  (Maryland)  Community  Rela- 
tions Commission 

Bloomington  (Indiana)  Human  Rights  Com- 
mission 

Broward  County  (Florida)  Human  Relations 
Division 

California  Fair  Employment  Practices  Com- 
mission 

Charleston  (West  Virginia)  Human  Rights 
Commission 

Colorado  Civil  Rights  Commission 

Commonwealth  of  Puerto  Rico  Department 
of  Labor 

Connecticut  Commission  on  Human  Rights 
and  Opportunities 

Corpus  Christi  (Texas)  Human  Relations 
Commission 

Dade  County  (Florida)  Pair  Housing  and 
Employment  Appeals  Board 

Delaware  Department  of  Labor 

District  of  Columbia  Office  of  Human 
Rights 

East  Chicago  (Indiana)  Human  Relations 
Commission 

Evansvtlle  (Indiana)  Human  Relations  Com- 
mission 

Fairfax  County  (Virginia)  Human  Rights 
Commission 

Florida  Commission  on  Human  Relations 

Fort  Wayne  (Indiana)  Metropolitan  Human 
Relations  Commission 


Fort  Worth  (Texas)  Himian  Relations  Com> 

mission 
Gary  (Indiana)  Himian  Relations  Commis- 
sion 
Georgia  Office  of  Fair  Emploj-ment  Prac- 
tices 
Howard  County  (Idaryland)  Human  Rights 

Commission 
Hawaii  E>epartment  of  Labor  and  Industrial 

Relations 
Idaho  Commission  on  Human  Rights 
lUinoU  Fair  Employment  Practices  Commis- 
sion 
Indiana  Civil  Rights  Commission 
Iowa  Commission  on  Civil  Rights 
Kansas  Commission  on  Civil  Rights 
Kentucky  Commission  on  Human  Rights 
Lexington-Fayette       (Kentucky)       Urban 

County  Human  Rights  Commission 
Lincoln  (Nebraska)  Commission  on  Human 

Rights 
Madison   (Wisconsin)   Equal   Opportunities 

Commission 
Maine  Human  Rights  Commission 
Maryland  Commission  on  Human  Relations 
Massachusetts  Commission  Against  Discrim- 
ination 
Michigan  Civil  Rights  Commission 
Minneapolis    (Minnesota)    Department    of 

Civil  Rights 
Minnesota  Department  of  Human  RighU 
Missouri  Commission  on  Human  Riphts 
Montana  Commission  for  Human  Rights 
Montgomery    County    (Maryland)    Human 

Relations  Commission 
Nebraska  Equal  Opportunity  Commission 
Nevada   Commission    on   Equal    Rights   of 

Citizens 
New    Hampshire    Commission    for    Human 

Rights 
New  Jersey  Division  on  Civil  Rights.  De- 
partment of  Law  and  Public  Safety 
New  Mexico  Human  Rights  Commission 
New  York  City  (New  York)  Commission  on 

Human  Rights 
New  York  State  Division  on  Human  Rights 
Ohio  Civil  Rights  Commission 
Oklahoma  Human  Rights  Commission 
Omaha  (Nebraska)  Human  Relations  De- 
partment 
Oregon  Bureau  of  Labor 
Orlando  (Florida)  Human  Relations  Depart- 
ment 
Pennsylvania  Human  Relations  Commission 
Philadelphia  (Pennsylvania)  Commission  on 

Human  Relations 
Pittsburgh  (Pennsylvania)  Conmiission  on 

Human  Relations 
Prince  Georges  County  (Maryland)  Human 

Relations  Commission 
Rhode     Island     Commission     for     Human 

Rights 
RockviUe  (Maryland)  Human  Rights  Com- 
mission 
St.  Paul  (Minnesota)  Department  of  Human 

Rights 
Seattle  (Washington)  Human  Rights  Com- 
mission 
Sioux  Falls  (South  Dakota)  Human  Rela- 
tions Commission 
South  Bend  (Indiana)  Human  Rights  Com- 
mission 
South  Carolina  Human  Affairs  Commis.sion 
South  Dakota  Division  of  Human  Rights 
Springfield   (Ohio)   Human   Relations   De- 
partment 
Tacoma  (Washington)  Human  RighU  Com- 
mission 
Tennessee  Commission  for  Human  Develop- 
ment 
Utah  Industrial  Commission 
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Vermont  Attorney  Oeneral's  Office.  Civil 
Rights  Division 

Virgin  Islands  Department  of  Labor 

Washington  State  Human  Rights  Commis- 
sion 1 

West  Virginia  Human  Rights  Commission 

Wheeling  (West  Virginia)  Human  Rights 
Commission 

Wichita  (Kansas)  Civil  Rights  and  Equal 
Employment  Opportunity  Commission 

Wisconsin  Equal  Rights  Division.  Depart- 
ment of  Industry.  Labor,  and  Human  Re- 
lations 

Wyoming  Pair  Employment  Practices  Com- 
miiksion 

(b)  The  designated  notice  agencies 
are: 

Arlcansas  Governor's  Committee  on  Human 

Resources 
North  Dalcota  Commission  on  Labor 
Ohio  Director  of  Industrial  Relations 
Ralpigh  (North  Carolina)  Human  Resources 

Department.  Civil  Rights  Unit 

(Sec.  713(a).  78  SUt.  265  (42  U.S.C.  2000e- 

12(a)).) 

Signed  at  Washington.  D.C.  this  6th 
day  of  March  1979. 

For  the  Commission. 

Eleanor  Holmes  Norton. 
Chair,  Equal  Employment 
Opportunity  Commission. 
(PR  Doc.  79-7822  Piled  3-U-79:  8:45  ami 
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Title  33 — Navigation  and  Novigabl* 
Waters 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[COD  77-215) 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Maiden  River,  Dorchester  Bay  Basin, 
and  Broad  Canal,  Mass. 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Final  rule.  I 

SUMMARY:  At  the  request  of  the 
Ma.s.sachusetts  Metropolitan  District 
Commission,  the  Coast  Guard  is  pro- 
viding more  restrictive  regulations 
governing  the  First  Street  bridge. 
Broad  Canal:  William  T.  Morrisscy 
Boulevard  bridge,  Dorchester  Bay 
Basin;  and  Woods  Memorial.  Revere 
Beach  Parlcway  bridge.  Maiden  River, 
to  reflect  the  present  needs  of  naviga- 
tion. These  changes  are  made  because 
of  a  steady  decrease  in  navigation. 
This  action  will  allow  further  reduc- 
tions of  the  requirements  for  the  pres- 
ence of  drawtenders  at  these  bridges 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  April  16.  1979. 


RULES  AND  REGULATIONS 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  L.  Teuton.  Jr..  Chief.  Draw- 
bridge Regulations  Branch  (G- 
WBR/73).  Room  7300.  Nassif  Build- 
ing. 400  Seventh  Street.  SW..  Wash- 
ington. D.C.  20590  (202-426-0942). 

SUPPLEMENTARY  INFORMATION: 
On  March  9.  1978.  the  Coast  Guard 
published  a  proposed  rule  (43  FR 
9625)  concerning  this  amendment.  The 
Commander.  First  Coast  Guard  Dis- 
trict. al.so  published  these  proposals  as 
a  Public  Notice  dated  May  11.  1978.  In- 
terested persons  were  given  until  April 
10.  1978  and  June  22,  1978.  respective- 
ly, to  submit  comments. 

DRAFTING  INFORMATION:  The 
principal  persons  involved  in  drafting 
this  rule  are:  Prank  L.  Teuton,  Jr.. 
Project  Manager.  Office  of  Marine  En- 
vironment and  Systems,  and  Mary 
Ann  McCabe.  Project  Attorney.  Office 
of  the  Chief  Counsel. 

Discussion  of  Comments 

Three  comments  were  received  and 
each  objected  to  the  proposal.  Two  ob- 
jected on  the  grounds  that  (1)  vandal- 
ism may  occur  without  a  drawtendcr 
to  protect  the  bridges:  (2)  this  change 
would  be  contrary  to  the  public  inter- 
est; (3)  this  would  result  in  long  delays 
due  to  the  telephone  location;  (4) 
money  spent  to  modernize  the  oper- 
ation of  two  of  these  bridges  would  l>e 
wasted  if  this  proposal  is  implemented; 
and  (5)  this  would  be  administratively 
indefensible  and  economically  unfeasi- 
ble. Each  of  these  objections  have  va- 
lidity and  each  was  carefully  consid- 
ered. It  is  the  responsibility  of  the 
Metropolitan  District  Commission  or 
its  appointed  agent  to  assure  that  the 
drawbridges  in  question  are  protected 
from  vandalism.  The  method  which 
the  Metropolitan  District  Commission 
uses  to  achieve  this  goal  is  up  to  that 
agency. 

The  third  objector  recommended 
that  the  opening  dates  for  the  (Wil- 
liam T.  MorrLssey  Boulevard)  Dorches- 
ter Bay  Basin  bridge  be  extended  from 
April  15  through  October  15  to  April  1 
through  November  1  and  that  a  tender 
be  on  duty  from  2  p.m.  to  11  p.m.  to 
protect  against  vandalism.  The  bridge 
logs  for  1974.  1975.  and  1976  do  not 
bear  out  tiie  need  for  extending  the 
dates  at  this  time. 

However,  the  Coast  Guard's  position 
in  this  matter  is  that  the  regulations, 
as  proposed,  will  provide  for  the  rea- 
sonable needs  of  navigation.  The  ef- 
fects of  these  changes  will  be  closely 
monitored  and  if  additional  amend- 
ments appear  needed,  action  will  be 
taken  to  make  the  necessary  change. 

In  consideration  of  the  foregoing. 
§  117.75  of  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  is  amend- 
ed by  adding  a  new  paragraph  (h)(5). 


revising  paragraph  (k).  and  adding  a 
new  paragraph  (m)  to  read  as  follows: 

S  117.75     Boston  Hartmr.  Mass..  and  aiUa- 
cent  watem;  bridge*. 


(h)* •  • 

(5)  Broad  Canal  Cambridge,  First 
Street  Bridge.  From  October  1  through 
May  31,  the  draw  shall  open  on  signal, 
except  that  the  draw  need  not  open 
for  the  passage  of  vessels  from  7:30 
a.m.  to  9  a.m..  and  from  4:30  p.m.  to  6 
p.m.  except  on  Saturdays.  Sundays,  or 
legal  holidays  observed  in  the  locality. 
From  June  1  through  Septemljer  30 
the  draw  shall  open  on  signal  if  at 
least  12  hours  notice  is  given. 


(k)  Dorchester  Bay  (William  T.  Mor- 
rissey  Boulevard)  Bridge.  From  April 
16  through  October  14,  the  draw  shall 
open  on  signal,  except  that  the  draw 
need  not  open  for  the  passage  of  ves- 
sels from  7:30  a.m.  to  9  a.m.,  and  from 
4:30  p.m.  to  6  p.m.  except  on  Satur- 
days, Sundays,  or  legal  holidays  ob- 
served in  the  locality.  From  October 
15  through  April  15,  the  draw  shall 
open  on  signal  if  at  least  24  hours 
notice  is  given. 


(m)  Maiden  River  ( I^ood5  Memorial, 
Revere  Beach  Parkway)  Bridge.  The 
draw  need  not  be  opened  for  the  pas- 
sage of  vessels.  Paragraphs  (b) 
through  (e)  of  this  section  do  not 
apply  to  this  bridge. 

(Sec.  5.  28  Stat.  362.  as  amended,  see. 
6(g)(2).  80  Stat.  937:  (33  U.S.C.  499.  49 
use.  I655(gH2)):  49  CFR  1.46(c)(5)). 

Dated:  March  9.  1979. 

J.  B.  Hayes, 
Admiral,  U.S.  Coast  Guard 
Commandant. 
[PR  Doc.  79-7957  Filed  3-14-79;  8:45  am] 
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ICGD2-79-I-R2) 
PART  165— SAFETY  ZONES 

Safety  Zones-Upper  Mississippi 
River,  Mile  0  to  126 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  (Final  Rule  Safety  Zone- 
Termination). 

SUMMARY:  This  amendment  to  the 
Coast  Guard's  Safety  Zone  Regula- 
tions terminates  the  safety  zone  on 
the  Upper  Mississippi  River.  Mile  0  to 
Mile  126  (published  in  the  January  29, 
1979  issue  of  the  Federal  Register  (44 
FR  5659)).  This  safety  zone  is  termi- 


nated as  Ice  conditions  requiring  the 
safety  zone  have  abated. 

DATES:  This  amendment  is  effective 
on  February  26,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

CAPT  GLENN  F.  YOUNG,  USCG, 
c/0  Commander,  Second  Coast 
Guard  District,  1430  Olive  Street,  St. 
Louis.  MO  63103,  TEL:  314-425-4614. 

DRAFTING  INFORMATION:  The 
principal  persons  involved  in  the  draft- 
ing of  this  rule  are  CAPT  R.  W.  H. 
BARTELS,  USCG,  Project  Officer  and 
LCDR  K.  J.  BARRY,  USCG,  Project 
Attorney,  c/o  Commander  Second 
Coast  Guard  District.  1430  Olive 
Street,  St.  Louis,  MO  63103.  Tel:  314- 
425-4614.  In  consideration  of  the 
above.  Part  165  of  Title  33  of  the  Code 
of  Federal  Regulations  is  amended  by 
deleting  §  165.203. 

(86  Slat.  427  (33  U.S.C.  1224).  as  amended 
by  Pub.  L.  95-474.  92  Slat.  1475;  49  CFR  1.46 
<n)(4)). 

Dated:  February  26,  1979. 

W.  E.  Caldwell, 
Rear  Admiral,  U.S.  Coast  Guard 
Commander,  Second  Coast  Guard 

District 

IFR  Doc.  79-7958  Piled  3-14-79;  8:45  am] 
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[CGD1-79-2R) 
PART  165— SAFETY  ZONE 

Establishment  of  a  Safety  Zone  in 
Mount  Hope  Boy  and  Norragansett 
Boy,  R.I.;  Buzzard's  Boy,  Cape  Cod 
Canal,  Cope  Cod  Bay,  Massachu- 
setts Boy,  Mass.;  and  Hampton 
Harbor,  N.H. 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Coast  Guard's  Safety  Zone  Regula- 
tions establishes  a  water  Safety  Zone 
1500  yards  long  and  1000  yards  wide 
around  a  S.  C.  Loveland  Company  tow- 
boat  and  barge,  with  said  barge  at  its 
center,  tls  it  proceeds  through  Mount 
Hope  Bay,  Narragansett  Bay,  Buz- 
zards Bay.  Cape  Code  Canal.  Cape  Cod 
Bay,  Massachusetts  Bay.  Hampton 
Harbor.  New  Hampshire  and  connect- 
ing U.S.  territorial  waters.  This 
amendment  also  establishes  land  and 
water  Safety  Zones;  one  of  150  yard 
radius  around  the  towboat  and  barge, 
while  moored  at  the  Brayton  Point 
Barge  Landing  Facility  at  the  head  of 
Mount  Hope  Bay,  Somerset,  Massa- 
chusetts, and  another  of  300  yard 
radius  around  the  towboat  and  barge, 
while  moored  at  the  Seabrook  Station 
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Barge  Facility  at  Hampton  Harbor, 
Hampton.  New  Hampshire.  These 
Safety  Zones  are  established  to  insure 
the  unimpeded  loading  and  movement 
of  the  barge  carrying  a  nuclear  reactor 
containment  vessel  bound  for  the  nu- 
clear power  plant  construction  site  at 
Seabrook.  New  Hampshire:  for  the 
tug,  barge,  and  cargo's  safety;  and,  for 
the  safety  of  all  persons  who  might  be 
interested  In  the  movement  of  the 
vessel.  The  movement  by  barge  of  the 
nuclear  reactor  containment  vessel  is 
expected  to  commence  on  or  after 
March  10,  1979. 

EFFECTIVE  DATE:  This  amendment 
is  effective  on  March  10,  1979,  and  will 
remain  in  effect  until  the  off-loading 
of  said  containment  vessel  is  complet- 
ed at  Seabrook,  New  Hampshire  or 
until  April  30.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Lieutenant  Commander  P.  P.  Hop- 
kins, USCG,  Chief,  Port  Safety 
Branch,  Marine  Safety  Division,  150 
Causeway  Street,  Boston,  Massachu- 
setts, 02114.  Phone:  (617)  223-6915. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  the  establishment  of  this 
Safety  Zone  and  specific  identity  of 
the  tug  and  barge  will  be  transmitted 
as  a  First  Coast  Guard  District  Broad- 
cast Notice  to  Mariners,  commencing 
on  or  after  March  10,  1979.  Pursuant 
to  5  U.S.C.  553.  and  due  to  the  expect- 
ed commencement  date  of  March  10, 
1979,  for  this  vessel  movement,  publi- 
cation of  a  notice  of  proposed  rule- 
making and  public  procedures  thereon 
are  impractical  and  contrary  to  the 
public  Interest. 

DRAFTING  INFORMATION:  The 
principal  persons  involved  in  the  draft- 
ing of  this  rule  are  Lieutenant  Junior 
Grade  N.  C.  SMITH,  USCG,  Port  Op- 
erations Officer.  Marine  Safety  Office, 
Providence.  Rhode  Island  and  Ensign 
D.  T.  BOUCHER,  USCGR.  Vessel 
Movement  Officer.  Marine  Safety 
Office,  Boston.  Massachusetts. 

In  consideration  of  the  above.  Part 
165  of  Title  33  Code  of  Federal  Regu- 
lations is  amended  to  read  as  follows: 

§  16.5.101     Mount  Hope  Bay,  NarragunKett 
Bay. 

(a)  The  land  and  water  area  within  a 
150  yard  radius  of  the  S.  C.  Loveland 
Company's  barge  and  towboat  with 
the  barge  as  its  center  while  moored  at 
the  Brayton  Point  Barge  Landing  Fa- 
cility at  approximate  position  latitude 
4r42'42"N,  longitude  71°ir21"W  is  a 
Safety  Zone. 

(b)  The  water  area  within  a  zone 
1500  yards  long  and  1000  yards  wide 
moving  with  the  S.  C.  Loveland  Com- 
pany's barge  at  its  center  commencing 
at  the  Brayton  Point  Barge  Landing 
Facility,  encompassing  the  dredged 
channel  to  the  New  England  Power 
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Company  Plant;  then  southbound  in 
Mount  Hope  Bay  Channel  through 
East  Passage  of  Narragansett  Bay  to 
the  sea,  is  a  Safety  Zone. 

§  16.').102    Buzzards  Bay,  Cape  Cod  Canal. 
Cape  Cod  Bay. 

The  water  area  within  a  zone  1500 
yards  long  and  1000  yards  wide  moving 
with  the  S.C.  Loveland  Company 
barge  at  its  center  north  through  Buz- 
zards Bay,  Cape  Cod  Canal,  and  Mas- 
sachusetts Bay  to  the  sea  is  a  Safety 
Zone. 

§  165.10.3    Hampton  Harbor  and  Vicinity. 

(a)  The  water  area  within  a  zone 
1500  yar(Js  long  and  1000  yards  wide 
moving  with  the  S.  C.  Loveland  Com- 
pany barge  at  its  center,  beginning  at 
the  territorial  sea  off  Hampton,  New 
Hamsphire  through  Hampton  Harbor 
is  a  Safety  Zone. 

(b)  The  waters  of  Hampton  Harbor. 
Hampton,  New  Hampshire  and  the  ad- 
jacent land  area  within  a  300  yard 
radius  of  the  S.  C.  Loveland  Company 
barge,  approximate  position  of  lati- 
tude 42°53  28'N,  longitude  70"49  13"W, 
and  not  to  extend  beyond  the  fenced 
in  dock  area  owned  by  Yankee  Power 
Company,  are  designated  as  a  Safety 
Zone. 

(92  Stat.  1475  (33  U.S.C.  1225);  49  CFR 
I.46(n)(4)) 

Dated:  February  28,  1979. 

W.  S.  SCHWOB. 

Rear  Admiral,  U.S.  Coast  Guard, 
Commander,       First       Coast 
Guard  District. 
[FR  Doc.  79-7956  Piled  3-14-79;  8:45  ami 
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Title  40 — Protection  of  Environment 

tFRL  1063-61 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  C— AIR  PROGRAMS 

PART  52— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS  ^ 

Massachusetts  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule, 

SUMMARY:  The  Massachusetts  State 
Implementation  Plan  (SIP)  is  revised 
by  adding  a  particulate  emission  limi- 
tation for  sewage  sludge  incinerators. 
Sewage  sludge  incinerators  were  jiot 
previously  included  in  this  regulation. 
This  revision  is  consistent  with  EPA 
guidelines  for  emission  limitations, 
and  will  help  assure  the  attainment 
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and  maintenance  of  national  ambient 
air  quality  standards.  No  action  is 
being  taken  at  this  time  on  an  amend- 
ment pertaining  to  a  requirement  for 
submerged  fill  tanks  for  certain  sizes 
of  stationary  tanks. 

EFFECTIVE  DATE:  April  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

David    H.    Stonefield,    Air    Branch. 
EPA  Region  I.  Room  1903.  JFK  Fed 
eral  Building,  Boston.  Massachusetts 
02203.  (617) 223-5609. 

SUPPLEMENTARY  INFORMATION: 
EPA  published  a  Notice  of  Proposed 
Rulemaking  published  on  December 
13.  1978  (43  FR  58203)  for  a  revision  to 
the  Massachusetts  SIP.  which  was 
I  submitted  by  the  Commissioner  of  the 
Massachusetts  Department  of  Envi- 
ronmentaJ  Quality  Engineerinp  (the 
Department)  on  February  1,  1978 

The  revision  amends  Regulation 
7.02(11)  (formerly  Regulation  2.5.3). 
"Emission  Limitations  from  Inciner- 
ators", of  the  Regulation  for.  the  Con- 
trol of  Air  Pollution  in  the  six  Massa- 
chusetts Air  Pollution  Control  Dis- 
tricts by  adding  a  particulate  emission 
limitation  for  sewage  sludge  inciner- 
ators. Sewage  sludge  incinerators  were 
not  previously  included  in  this  regula- 
tion. The  revised  emission  limitation 
and  the  testing  method  specified  is 
consistent  with  EPA  Standards  of  Per- 
formance for  New  Stationary  Sources 
as  set  forth  in  Subpart  O  of  40  CFR 
Part  60  (published  in  the  March  8. 
1974.  Federal  Register,  39  FR  9308). 

This  revision  is  consistent  with  EPA 
guidelines  for  emission  limitations. 
and  will  help  assure  the  attainment 
and  maintenance  of  National  Ambient 
Air  Quality  Standards. 

No  action  is  being  taken  at  this  time 
on  an  amendment  to  Regulation 
7.02(12Hd)  (formerly  Regulation 
2.5.4.4)  pertaining  to  a  requirement  for 
submerged  fill  tubes  for  certain  sizes 
of  stationary  tanks.  Amendments  to 
this  regulation  are  to  be  resubmitted 
as  part  of  the  SIP  revision  require- 
ments for  volatile  organic  compound 
control  measures  under  the  Clean  Air 
Act  Amendments  of  1977. 

No  letters  of  comment  were  received. 

After  evaluation  of  the  State's  sub- 
mittal, the  Administrator  has  deter- 
mined that  the  Massachusetts  revision 
meets  the  requirements  of  the  Clean 
Air  Act  and  40  CFR  Part  51.  Accord- 
ingly, this  revision  is  approved  as  a  re- 
vision to  the  Massachusetts  State  Im- 
plementation Plan. 

ADTMOimr:  Section  ll(Ka>  of  the  Clean 
Air  Act.  as  amended.  42  U.S.C.  (7401  and 
7601). 


Dated:  March  5,  1979. 

Douglas  M.  Costle. 
Administrator. 

Part  52  of  Chapter  I.  Title  40.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

Subpart  W — Mattachusettt 

1.  A  new  subparagraph  (18)  Is  added 
in  §  52.1120(0  to  read  as  follows: 

§  32.1 120     Identincation  of  plan. 


(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 


(18)  Revision  to  Regulation  7.02(11) 
(formerly  Regulation  2.5.3)— Emission 
Limitation  to  Incinerators,  submitted 
February  1.  1978  by  the  Commissioner 
of  the  Massachusetts  Department  of 
Environmental  Quality  Engineering. 

IFR  Doc.  79-7791  Piled  3-14-79;  8:45  am) 
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PART  52— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  approves  the 
State  submitted  revision  to  the  Louisi- 
ana State  Implementation  Plan  (SIP) 
which  was  submitted  for  the  purpose 
of  allowing  the  construction  of  a  Gen- 
eral Motors  Corporation  (GMC)  truck 
and  van  assembly  plant  in  Shreveport. 
Louisiana  by  implementing  the  Inter- 
pretative Ruling  (emission  offset 
policy).  Orders  were  adopted  by  the 
Louisiana  Air  Control  Commission  for 
emission  reductions  from  specific  ex- 
isting sources  to  offset  new  emissions 
from  the  GMC  plant. 


Effective     on 


EFFECTIVE     DATE: 
March  15,  »79. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jerry  M.  Stubberfleld,  Chief.  Imple- 
mentation Plan  Section.  Air  and 
Hazardous  Materials  Division.  Envi- 
ronmental Protection  Agency. 
Region  6.  Dallas.  Texas  75270,  (214) 
767-2742. 

SUPPLEMENTARY  INFORMATION: 
The  State  of  Louisiana  determined 
that  the  OMC  plant,  using  technology 
which  would  result  In  the  lowest 
achievable     hydrocarbon     emissions. 


would  emit  an  estimated  3650  tons  per 
year  of  hydrocarbons.  Offsetting  hy- 
drocarbon emissions  totaling  an  esti- 
mated 3726  tons  per  year  were  found. 
Letters  of  consent  were  obtained  by 
the  State  from  the  existing  sources  to 
reduce  their  hydrocarbon  emissions. 
These  letters  of  consent  were  adopted 
by  the  Louisiana  Air  Control  Commis- 
sion as  Commission  orders  so  as  to  sat- 
isfy the  EPA's  requirements  under  the 
Interpretative  Ruling  published  De- 
cember 21.  1978.  at  41  FR  55524  and  as 
amended  by  the  Clean  Air  Act  Amend- 
ments of  August  7,  1977,  which  speci- 
fied the  conditions  under  which  a 
major  new  source  may  locate  In  an 
area  with  air  quality  worse  thait  a  na- 
tional standard.  The  Commission 
orders  require  the  existing  sources  to 
install  control  equipment,  discontinue 
ase  of  existing  tanks  or  discontinue 
use  of  residue  gas  in  pneumatic  instru- 
mentation and  control  systems.  On 
January  25.  1978,  the  Governor  of 
Louisiana  submitted  the  Commission 
orders  to  the  EPA.  for  Incorporation 
into  the  Louisiana  SIP.  The  State  met 
all  requirements  of  40  CFR  51.4  and 
51.6  for  notice  and  public  hearings  on 
State  Implementation  Plan  revisions. 

The  EPA  published  notice  of  pro- 
posed approval  of  the  State  submitted 
revision  to  the  Louisiana  SIP  in  the 
Federal  Register  on  Augvist  15.  1978. 
Comments  were  requested  by  Septem- 
ber 14.  1978.  One  comment  was  re- 
ceived In  regard  to  proposed 
5  52.987(n)  which  identified  the  hydro- 
carbon emission  offsets  being  provided 
by  the  Texas  Eastern  Products  Pipe- 
line Company.  The  proposed  section 
incorrectly  Identifies  tank  No.  415  as 
being  removed  from  service  whereas 
the  tank  being  removed  from  service  Is 
No.  450.  This  correction  has  been  In- 
con>orated  in  the  revision  promulga^ 
ed  below. 

Current  Action 

The  EPA  is  approving  revisions  to 
the  Louisiana  State  Implementation 
Plan  which  consist  of  Commission 
orders  for  existing  hydrocarbon 
sources  to  reduce  their  emissions. 
None  of  the  existing  sources  providing 
offsets  require  control  under  the  cur- 
rently approved  SIP  and  the  emission 
reductions  are  creditable  as  hydrocar- 
bon offsets  under  the  EIPA's  Interpre- 
tative Ruling  for  GMC's  truck  and  van 
assembly  plant  in  Shreveport,  Louisi- 
ana. 

The  revisions  are  promulgated  as 
proposed  with  the  exception  that  tank 
No.  450  is  Identified  as  the  tank  being 
removed  from  service  for  the  hydro- 
carbon emission  offsets  provided  by 
the  Texas  Eastern  Products  Pipeline 
Company. 

This  final  rulemaking  is  Issued 
under  the  authority  of  Section  110(a) 


of  the  Clean  Air  Act,  as  amended,  42 
U.S.C.  7410-(a). 

Dated:  March  9,  1979. 

Douglas  M.  Costle. 
Administrator. 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  Is  amend- 
ed as  follows: 

Subpart  T — Louisiana 

1.  In  $52,970.  paragraph  (c)  is 
amended  by  adding  paragraph  (8)  as 
follows: 

§  32.970.     Identiriration  uf  Plan. 


(O*  •  • 

(8)  Commission  Orders  creditable  as 
emission  offsets  for  the  GM  Plant  in 
Shreveport  were  submitted  by  the 
Governor  on  January  25.  1978  as 
amendments  to  the  Louisiana  State 
Implementation  Plan. 

2.  Subpart  T  Is  amended  by  adding 
§  52.987  as  follows: 

5.52.9«7     Control     of     hydrocarbon     emis- 
aions. 

(a)  Notwithstanding  any  provisions 
to  the  contrary  in  the  Louisiana  Im- 
plementation Plan,  the  control  meas- 
ures listed  in  paragraphs  (b)  through 
(n)  of  this  section  shall  be  Implement- 
ed In  accordance  with  the  schedule  set 
forth  below. 

(b)  Removal  from  service  of  a  10,000 
barrel  capacity  crude  oil  storage  tank 
at  the  Belcher  Station  of  the  Exxon 
Pipeline  Company,  Belcher,  Louisiana, 
with  a  final  compliance  date  of  Janu- 
ary 1,  1980.  This  shall  result  in  an  esti- 
mated hydrocarbon  emission  reduc- 
tion of  at  least  208  tons  per  year. 

(c)  Removal  from  service  of  a  55,000 
barrel  capacity  crude  oil  storage  tank 
at  the  Weller  Station  of  the  Exxon 
Pipeline  Company,  near  Mlnden,  Lou- 
isiana, with  a  final  compliance  date  of 
January  1.  1980.  This  shall  result  in  an 
estimated  hydrocarbon  emission  re- 
duction of  at  least  263  tons  per  year. 

(d)  Installation  of  emi^ion  control 
systems  on  three  3.000  barrel  capacity 
distillate  storage  tanks,  at  the  Jones 
O'Brien  Inc..  Keatchie.  Louisiana, 
with  a  final  compliance  date  of  Janu- 
ary 1,  1978.  This  shall  result  in  an  esti- 
mated hydrocarbon  emission  reduc- 
tion of  at  lea.st  23  tons  per  year. 

(e)  Installation  of  emission  control 
systems  on  crude  oil  storage  tanks 
TK-43.  TK-44.  T-45  and  T-49.  and  dis- 
tillate tanks  T-46  and  T-50  at  the 
Atlas  Processing  Company.  Shreve- 
port. Louisiana  with  a  final  compli- 
ance date  of  January  2.  1980.  This 
shall  result  in  an  estimated  hydrocar- 
bon emission  reduction  of  at  least  881 
tons  per  year. 


(f)  Installation  of  emission  control 
systems  on  crude  oil  storage  tanks 
TK-19-74.  TK-HC-74.  TK-^571-74  and 
TK-15-74  and  agreement  to  store  only 
nonvolatile  organic  solvent  In  tanks 
TK-F2-74,  TK-41-74  and  TK-40-74  at 
the  Cotton  Valley  Solvents  Company, 
Cotton  Valley.  Louisiana  with  a  final 
compliance  date  of  January  2,  1980. 
This  shall  result  in  an  estimated  hy- 
drocarbon emission  reduction  of  at 
least  934  tons  per  year. 

(g)  Discontinue  use  of  residue  gas  in 
pneumatic  instrumentation  and  con- 
trol systems  at  the  Kerr-McGee  Cor- 
poration, Devon  Corporation,  and 
Ea-son  Oil  Company,  Calhoun  Plant, 
Calhoun,  Louisiana  with  a  final  com- 
pliance date  of  July  1,  1978.  This  shall 
result  in  an  estimated  hydrocarbon 
emission  reduction  of  at  least  21  tons 
per  year. 

(h)  Discontinue  use  of  residue  gas  in 
pneumatic  instrumentation  and  con- 
trol systems  with  a  final  compliance 
date  of  July  1,  1978,  and  install  emis- 
sion control  systems  on  distillate  stor- 
age tanks  2-7  and  2-13  with  a  final 
compliance  date  of  January  2,  1980,  at 
the  Kerr-McGee  Corp.,  Devon  Corp.. 
and  Elason  Oil  Co..  Dubach  Plant. 
Dubach.  Louisiana.  This  shall  result  In 
an  estimated  hydrocarbon  reduction 
of  at  least  367  tons  per  year. 

(I)  Installation  of  emission  control 
systems  on  a  37.500  barrel  capacity 
crude  oil  storage  tank  at  Cities  Service 
Pipeline  Company,  Oil  City,  Louisiana 
with  a  final  compliance  date  of  Febru- 
ary 1.  1980.  This  shall  result  In  an  esti- 
mated hydrocarbon  emission  reduc- 
tion of  at  least  208  tons  per  year. 

(j)  Installation  of  emission  control 
systems  on  a  25.000  barrel  capacity 
crude  oil  storage  tank  at  Cities  Service 
Pipeline  Company,  Haynesvllle,  Lou- 
isiana with  a  final  compliance  date  of 
February  1,  1980.  This  shall  result  in 
an  estimated  hydrocarbon  emission  re- 
duction of  at  least  28  tons  per  year. 

(k)  Installation  of  emission  control 
systems  on  a  10.000  barrel  capacity 
crude  oil  storage  tank  at  Cities  Service 
Pipeline  Company,  Summer  field,  Lou- 
isiana with  final  compliance  achieved 
in  August  1977.  This  shall  result  in  an 
estimated  hydrocarbon  emission  re- 
duction of  at  least  162  tons  per  year. 

(1)  Installation  of  emission  control 
systems  on  a  30,000  barrel  capacity 
crude  oil  storage  tank  at  the  Scurlock 
Oil  Company.  Lake  End,  Louisiana, 
with  a  final  compliance  date  of  Janu- 
ary 15,  1980.  This  shall  result  In  an  es- 
timated hydrocarbon  emission  reduc- 
tion of  at  least  90  tons  per  year. 

(m)  Installation  of  emission  control 
systems  on  a  55,000  barrel  capacity 
crude  oil  storage  tank  at  the  Scurlock 
Oil  Company,  Dutchtown  Oil  Field 
near  Mlnden.  Louisiana,  with  a  final 
compliance  date  of  January  15,  1980. 
This  shall  result  in  an  estimated  hy- 


drocarbon emission  reduction  of  at 
least  186  tons  per  year. 

(n)  Installation  of  emission  control 
systems  on  distillate  storage  tank  No. 
414  with  a  final  compliance  date  of 
September  1.  1979.  and  the  removal 
from  service  of  tank  No.  450  with  final 
compliance  achieved  on  December  1. 
1977.  at  the  Texas  Eastern  Products 
Pipeline  Company.  Sarepta.  Louisiana. 
This  shall  result  in  an  estimated  hy- 
drocarbon emission  reduction  of  at 
least  355  tons  per  year. 

(FR  Doc.  79-7919  Piled  3-14-79;  8:45  am) 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  State  of 
Washington  Department  of  Ecology 
to  Motney  Lumber  Company 

AGENCY:  Envirormiental  F>rotection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  State  of 
Washington  Department  of  Ecology  to 
Matney  Lumber  Company.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  sawmill  at  Kettle 
Palls.  Washington,  into  compliance 
with  certain  regulations  contained  in 
the  federally-approved  Washington 
State  Implementation  Plan  (SIP).  Be- 
cause of  the  Administrator's  approval, 
Matney  Lumber  Company's  compli- 
ance with  the  Order  will  preclude  suits 
under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violations )  of  the  SIP  regula- 
tions covered  by  the  Order  during  the 
p>erlod  the  Order  Is  In  effect. 

DATES:  This  rule  takes  effect  on 
March  15.  1979. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma 
terlal,  any  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  EPA,  Region  10,  1200 
Sixth  Avenue,  Seattle.  Washington 
98101  (IIB,  nth  Floor). 
FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  D.  Brooks,  EPA.  Washing- 
ton Air  Coordinator.  Enforcement 
Division.  Mail  Stop  513.  1200  Sixth 
Avenue.  Seattle,  Washington  98101. 
telephone  206/442-1387. 
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SUPPLEMENTARY  INFORMATION; 
On  December  6,  1978.  the  Regional 
Administrator  of  EPA's  Region  1# 
Office  published  in  the  Federal  Regis- 
ter. 40  CFR  57163.  a  notice  proposing 
approval  of  five  delayed  compliance 
orders  issued  by  the  State  of  Washing- 
ton Department  of  Ecology.  The 
notice  asked  for  public  comments  by 
January  5.  1979  on  EPA's  proposed  ap- 
proval of  the  orders.  Four  of  the 
orders  were  Inadvertently  left  off  the 
ojublication  so  an  amendment  was  pub- 
lished in  the  Federal  Register.  40 
CFR  1416.  on  January  5.  1979  extend- 
ing the  public  comment  period  to  Feb- 
ruary 5.  1979.  The  Order  for  Matney 
Lumber  Company  was  part  of  that 
publication.  No  comments  were  re- 
ceived. 

Therefore,  the  delayed  compliance 
order  issued  to  Matney  Lumber  Com- 
pany is  approved  by  the  Administrator 
of  EPA  pursuant  to  the  authority  of 
Section  113(d)(2)  of  the  Clean  Air  Act. 
42  U.S.C.  7413(d)(2).  The  Order  places 
Matney  Lumber  Company  on  a  sched- 
ule to  bring  its  sawmill  at  Kettle  Falls. 
Washington  into  compliance  as  expe- 
ditiously as  practicable  with  WAC  18- 
04-040.  a  part  of  the  federally  ap- 
proved Washington  State  Implementa- 
tion Plan.  The  Order  meets  the  re- 
quirements of  Sectioas  113  (d)(1)(C) 
and  113(d>(7)  of  the  Act.  If  the  condi- 
tions of  the  Order  are   met.   It   will 


permit  Matney  Lumber  Company  to 
delay  compliance  with  the  SIP  regula- 
tions covered  by  the  Order  until  July 
1,  1979.  The  company  Ls  unable  to  Im- 
mediately comply  with  these  regula- 
tions. EPA  has  determined  that  its  ap- 
proval of  the  Order  shall  be  effective 
upon  publication  of  this  notice  be- 
cause of  the  need  to  Immediately  place 
Matney  Lumber  Company  on  a  sched- 
ule which  is  effective  under  the  Clean 
Air  Act  for  compliance  with  the  appli- 
cable requlrement(s)  of  the  Washing- 
ton State  Implementation  Plan. 

(42U.S.C.  7413(d).  7601) 

Dated:  March  7.  1979. 

Douglas  M.  Costle. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
low.s; 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.521  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  delayed 
compliance  order: 

§l>.>..>21  V.P\  Approval  of  State  dela>ed 
rumpliance  orders  ls8ued  to  major  sta- 
tioniu-y  Hourcen. 


Sixth    Avenue.    Seattle. 
98101  (IIB.  nth  Floor). 


Washington 


LocmUoR 


OrdrrNo. 


SIP  D«te  of  PR  Pinal 

ri'KulaUonts)       propoMl         compliance 
involved  date 


Matney  Lumber  CO.. 


Keltlr  FalKs. 
Washlnston. 


WO«.. 


WAC 
lS-M-040. 


l'5/79 7/l/7t 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  State  of 
Washington  Department  of  Ecology 
to  Voogen  Brothers  Lumber  Com- 
pany 

AGENCY;  Environmental  Protection 
Agency. 

ACTION  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  State  of 
Washington  Department  of  Ecology  to 
Vaagru    Brothers    Lumber    Company. 


The  Order  requires  the  company  to 
bring  air  emissions  from  its  sawmill  at 
Colvllle,  Washington,  into  compliance 
with  certain  regulations  contained  in 
the  federally  approved  Washington 
State  Implementation  Plan  (SIP).  Be- 
cause of  the  Administrator's  approval. 
Vaagen  Brothers  Lumber  Company's 
compliance  with  the  Order  will  pre- 
clude suits  under  the  federal  enforce- 
ment and  citizen  suit  provisions  of  the 
Clean  Air  Act  for  violation(s)  of  the, 
SIP  regulations  covered  by  the  Order 
during  the  period  the  Order  is  in 
effect. 

DATES:  This  rule  takes  effect  on 
March  15.  1979. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  Inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  EPA.  Region  10,   1200 


FOR      FURTHER      INFORMATION 
CONTACT: 

Kenneth  D.  Brooks,  EPA.  Washing- 
ton Air  Coordinator.  Enforcement 
Division.  Mail  Stop  513.  1200  Sixth 
Avenue,  Seattle.  Washington  98101. 
telephone  206/442-1387.     , 

SUPPLEMENTARY  INFORMATION: 
On  December  6.  1978.  the  Regional 
Administrator  of  EPA's  Region  10 
Office  published  in  the  Federal  Regis- 
ter. 40  CFR  57163.  a  notice  proposing 
approval  of  five  delayed  compliance 
orders  issued  by  the  State  of  Washing- 
ton Department  of  Ecology.  The 
notice  asked  for  public  comments  by 
January  5.  1979  on  EIPA's  proposed  ap- 
proval of  the  orders.  Four  of  the 
orders  were  Inadvertently  left  off  the 
publication  so  an  amendment  was  pub- 
lished in  the  Federal  Register.  49 
CFR  1416,  on  January  5,  1979  extend 
Ing  the  public  comment  period  to  Feb- 
ruary 5,  1979.  The  Order  for  Vaagen 
Brothers  Lumber  Company  was  part 
of  that  publication.  No  comments  were 
received. 

Therefore,  the  delayed  compliance 
order  issued  to  Vaagen  Brothers 
Lumber  Company  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  Section  113(dK2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413(dK2). 
The  Order  places  Vaagen  Brothers 
Lumber  Company  on  a  schedule  to 
bring  its  sawmill  at  Colville.  Washing- 
ton into  compliance  as  expeditiously 
as  practicable  with  WAC  18-04  040.  a 
part  of  the  federally  approved  Wash- 
ington State  Implementation  Plan. 
The  Order  meets  the  requirements  of 
Sections  113(d)(1)(C)  and  113(d)(7)  of 
the  Act.  If  the  conditions  of  the  Order 
are  met,  it  will  permit  Vaagen  Broth- 
ers Lumber  Company  to  delay  compli- 
ance with  the  SIP  regulations  covered 
by  the  Order  until  July  1.  1979.  The 
company  is  unable  to  immediately 
comply  with  these  regulations.  EPA 
has  determined  that  its  approval  of 
the  Order  shall  be  effective  upon  pub- 
lication of  this  notice  because  of  the 
need  to  immediately  place  Vaagen 
Brothers  Lumber  Company  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirement(s)  of  the 
Washington  State  Implementation 
Plan. 

(42  U.S.C.  7413(d).  7601) 

Dated:  March  7.  1979. 

Dooclas  M.  Costlk. 
Administrator. 


In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 

ORDERS 
1.    Section    65.521    is    amended    by 


adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  delayed 
compliance  order: 

§6.5.521  EPA  Approval  of  State  delayed 
compliance  orden  issued  to  msgor  sta- 
tionary sources. 


Source                       Location 

Order  No. 

SIP 

regu]ation(s> 

involved 

Date  of  FR 
proposal 

Final 

compliance 

date 

Vaacc 
Co. 

n  Brothers  Lumber  CoIviUe. 

Washington. 

WIO 

...  WAC 

l»-04-040. 

1/5/79 

7/1/79 

[PR  Doc.  79-7857  Filed  3-14-79;  8:45  am] 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  State  of 
Washington  Department  of  Ecology 
to  Nonome  Aggregates,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  State  of 
Washington  Department  of  Ecology  to 
Nanome  Aggregates.  Inc.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  limestone  crushing 
and  sacking  operation  at  Valley. 
Washington,  into  compliance  with  cer- 
tain regulations  contained  in  the  fed- 
erally approved  Washington  State  Im- 
plementation Plan  (SIP).  Because  of 
the  Administrator's  approval,  Nanome 
Aggregates,  Incorporateds  compliance 
with  the  Order  will  preclude  suits 
under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation(s)  of  the  SIP  regula- 
tions covered  by  the  Order  during  the 
period  the  Order  Is  in  effect. 

DATE:  This  rule  takes  effect  on 
March  15,  1979. 

ADDRESS:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 


tion and  copying  during  normal  busi- 
ness hours  at:  EPA.  Region  10,  1200 
Sixth  Avenue.  Seattle,  Washington 
98101  (UB.  11th  Floor). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  D.  Brooks,  EPA,  Washing- 
ton Air  Coordinator.  Enforcement 
Division.  Mail  Stop  513.  1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
telephone  206/442-1387. 

SUPPLEMENTARY  INFORMATION: 
On  December  6.  1978,  the  Regional 
Administrator  of  EPA's  Region  10 
Office  published  in  the  Federal  Regis- 
ter. 40  CFR  57163.  a  notice  proposing 
approval  of  five  delayed  compliance 
orders  issued  by  the  State  of  Washing- 
ton Department  of  Ecology.  The 
notice  asked  for  public  comments  by 
January  5.  1979  on  EPA's  proposed  ap- 
proval of  the  orders.  Four  of  the 
orders  were  inadvertently  left  off  the 
publication  so  an  amendment  was  pub- 
lished in  the  Federal  Register,  40 
CFR  1416,  on  January  5,  1979  extend- 
ing the  public  comment  period  to  Feb- 
ruary 5.  1979.  The  Order  for  Nanome 
Aggregates,  Inc.  was  part  of  that  pub- 
lication. No  comments  were  received. 

Therefore,  the  delayed  compliance 
order  issued  to  Nanome  Aggregates, 
Inc.  is  approved  by  the  Administrator 
of  EPA  pursuant  to  the  authority  of 


Section  113(d)(2)  of  the  Clean  Air  Act, 
42  U.S.C.  7413(d)(2).  The  Order  places 
Nanome  Aggregates,  Inc.  on  a  sched- 
ule to  bring  its  limestone  crushing  and 
sacking  operation  at  Valley.  Washing- 
ton into  compliance  as  expeditiously 
as  practicable  with  WAC  18-04-040,  a 
part  of  the  federally  approved  Wash- 
ington State  Implementation  Plan. 
The  Order  meets  the  requirements  of 
Sections  113(d)(1)(C)  and  113(d)(7)  of 
the  Act.  If  the  conditions  of  the  Order 
are  met.  it  will  permit  Nanome  Aggre- 
gates. Inc.  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
Order  until  July  1,  1979.  The  company 
is  unable  to  immediately  comply  with 
these  regulations.  EPA  has  deter- 
mined that  its  approval  of  the  Order 
shall  be  effective  upon  publication  of 
this  notice  because  of  the  need  to  im- 
mediately place  Nanome  Aggregates. 
Inc.  on  a  schedule  which  is  effective 
under  the  Clean  Air  Act  for  compli- 
ance with  the  applicable 
requirement(s)  of  the  Washington 
State  Implementation  Plan. 

(42U.S.C.  7413(d).  7601) 
Dated:  March  7.  1979. 

Douglas  M.  Costlk. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.521  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  delayed 
compliance  order: 

§65.521  EPA  Approval  of  State  delayed 
compliance  orders  issued  to  major  sta- 
tionary sources. 


Source 


Location 


Order  No 


SIP 

regulationCs) 
involved 


Date  of  nt 
propoaal 


Final 

compliance 

date 


Nanome  AgRrcgates  Inc. 


Valley. 
Washington. 


W09 WAC 

18-04-040. 


1/5/79. 


7/1/79 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 


Approval  of  Two  Delayed  Compli- 
ance Orders  Issued  by  the  State  of 
Washington  Department  of  Ecology 
to  Boise  Cascade  Corporation 

AGENCY:  Environmental  ProU-ction 
Afeoncy. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  herry  approves  two  Di  layid 
Complianre  Orders  issued  by  the  State 
of  Wajihington  Department  of  Ecology 
lo  Boise  Cascade  Corporation.  The 
Orders  require  the  company  to  bring 
air  emissions  from  its  sawmill  at 
Kettle  Falls.  Washington,  into  compli- 
ance with  certain  regulations  con- 
tained in  the  federally-approved 
Washington  State  Implementation 
Plan  (SIP).  Because  of  the  Adminis- 
trators approval,  compliance  with  the 
Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for 
violation's)  of  the  SIP  regulations  cov- 
ered by  the  Order  during  Uie  period 
the  Order  is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  15.  1979. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting  ma- 
terial, and  any  comments  received  in 
respon.se  to  a  prior  Federal  Register 
notice  proposing  approval  of  the 
Order  are  available  for  public  inspec- 
tion and  copying  during  normal  busi- 
ness hours  at:  EPA.  Region  10.  1200 
Sixth  Avenue.  Seattle.  Washington 
98101  (IIB.  11th  Floor). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  D.  Brooks.  EPA.  Washing- 
Ion  Air  Coordinator.  Enforcement 
Divi.sion.  Mail  Stop  513.  1200  Sixth 
Ave!iue.  Seattle.  Washington  98101. 
telephone  206/442-1387. 

SUPPLEMENTARY  INFORMATION: 
On  December  6.  1978.  the  Regional 
Administrator  of  EPA's  Region  10 
Ofiif.e  published  in  the  Federal  Regis- 
ter. 40  CFR  57163.  a  notice  proposing 
approval  of  five  delayed  compliance 
orders  i.ssued  by  the  State  of  Washing- 
ton D«parlment  of  Ecology.  The 
notice  a.sked  for  public  comments  by 
January  5.  1979  on  EPAs  proposed  ap- 
proval of  the  Orders.  Four  of  the 
Orders  were  inadvertently  left  off  the 
publication  so  an  amendment  was  pub- 
lished in  the  Federal  Register.  40 
CFR  1416.  on  January  5.  1979  extend- 
ing the  public  comment  period  to  Feb- 
ruary 5.  1979.  The  two  orders  for  Boise 
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Cascade  Corporation  were  part  of  that 
publication.  No  comments  were  re- 
ceived. 

Therefore,  the  two  delayed  compli- 
ance orders  issued  to  Boi.se  Ca.scado 
Corporation  are  approved  by  the  Ad- 
ministrator of  EPA  pursuant  to  the 
authority  of  Section  113(d)(2)  of  the 
Clean  Air  Act.  42  U.S.C.  7413' du 2). 
These  Orders  place  Boise  Cascade  Cor- 
poration on  a  schedule  to  bring  its 
sawmill  at  K;tt.e  Falls.  Wnshington 
into  compliance  ss  expeditiously  as 
practicable  with  WAC  18-04-040.  a 
part  of  the  federally  approved  Wa.sh- 
ington  State  Implementation  Plan. 
The  Orders  meet  the  requirements  of 
Sections  113<d>(lKC>  and  113(d)(7)  of 
the  Act.  II  the  conditions  of  the 
Orders  are  met.  it  will  permit  Boi.se 
Cascade  Corpc<ration  to  delay  compli- 
ance with  the  SIP  regulations  covered 
by  the  Orders  until  July  1.  1979.  The 
company  is  unable  to  immediately 
comply  with  the.se  regulations.  EPA 
has  determined  that  Its  approval  of 
the  Orders  shall  be  effective  upon 
publication  of  this  notice  becau.se  of 
the  need  to  immediately  place  Boise 
Cascade  Corporation  on  a  .schedule 
which  is  effective  under  the  Cl<'an  Air 


Act  for  compliance  with  the  applicable 
requirement(s)  of  the  Washington 
State  Implementation  Plan. 

(42U.S.C.  7413(d).  7601) 
Dated:  March  7.  1979. 

Douglas  M.  Costle. 
Adminislralor. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.521  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  delayed 
compliance  order: 


$(>5..>2I  KFA  .Approval  of  Stale  dfla.vMl 
romplianrr  ordrm  iHMUcd  to  migor  wta- 
lion;ir\  sourcen. 


Sourre 

Loral  ion 

OiAr  No. 

«IP 

r«itulaUon<s> 
iiivolvrd 

DBteof  PR 
proposal 

Final 

rumpliaiirr 

date 

Boisr  Cm.iradr  Corp 

. ..  Krttlr  Palls. 

wo« 

W07 

WAC 

18  04  040. 
„..    WAC 

l/»/W — 

l/5/7t 

7/1/1* 

Wa.shinKlnn 
...   Krtll*  f'alU. 
Washiniiton. 

7/l/1» 

l«^04-040. 

(FRDoc. 

79  78.'>9  Filed  3- 

14-79:  8:45  am] 

1 6560-01 -M) 

IFRL  10«5  5) 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  Kansas  Depart- 
ment of  Health  and  Environment  to 
Bunge  Corp.,  Salino,  Kans. 

AGENCY:    Environmental    Protection 
Agency. 


ACTION:  Final  Rule. 


%- 


SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  Issued  by  the  Kansas 
Department  of  Health  and  Environ- 
ment to  the  Bunge  Corporation. 
Salina.  KarLsas.  The  Order  requires 
the  company  to  bring  air  emissions 
from  its  grain  elevator  at  Salina. 
Kansas  into  compliance  with  certain 
regulations  contained  in  the  federally- 
approved  Kansas  State  Implementa- 
tion Plan  (SIP).  Because  of  the  Ad- 


ministrator's approval.  Bunge  Corpo- 
ration's compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  for 
violation(s>  of  the  SIP  regulations  cov- 
ered by  the  Order  during  the  period 
the  Order  is  in  effect. 

DATE:S:  This  rule  takes  effect  on 
March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  J.  Culver  or  Henry  F.   Rom 
page.    EPA.    Region    VII.    324    East 
nth  Street.  Kansas  City,  MO  64106. 
telephone  816/374-2576. 

ADDRESS:  A  copy  of  the  Delayed 
Compliance  Order  and  any  supporting 
material  are  available  for  public  in- 
spection and  copying  during  normal 
business  hours  at:  EPA.  Region  VII. 
324  East  11th  Street,  17th  Floor.  En- 
forcement Division.  Kansas  City.  MO 
64106. 

SUPPLEMENTARY  INFORMATION: 
On  December  21.  1978.  the  Regional 
Administrator    of    EPA's    Region    VII 


Office  published  in  the  Federal  Regis- 
ter. 43FR59525.  a  notice  proposing  ap- 
proval of  a  delayed  compliance  order 
issued  by  the  Kansas  Department  of 
Environmental  Quality  to  the  Bunge 
Corporation.  The  notice  asked  for 
public  comments  by  January  22,  1979 
on  EPA's  proposed  approval  of  the 
Order.  No  public  comments  were  re- 
ceived in  response  to  the  proposal 
notice. 

Therefore,  the  delayed  compliance 
order  issued  to  Bunge  Corporation  is 
approved  by  the  Administrator  of  EPA 
pursuant  to  the  authority  of  Section 
113(d)(2)  of  the  Clean  Air  Act,  42 
U.S.C.  7413{dK2).  The  Order  places 
Bunge  Corporation  on  a  schedule  to 
bring  its  grain  elevator  at  Salina. 
Kansas  into  compliance  as  expendi- 
tiously  as  practicable  with  Kansas  Air 
Pollution  Emission  Control  Regulation 
28- 19-50 A  Opacity  Requirements,  a 
part  of  the  federally-approved  Kansas 
State  Implementation  Plan.  The 
Order  also  imposes  interim  require- 
ments ^hich  meet  Sections 
ll3(dXlKC)  and  113(dK7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditioris  of  the 
Order  are  met,  it  will  permit  Bunge 
Corporation  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
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Order  until  March  1,  1979.  The  compa- 
ny is  unable  to  immediately  comply 
with  these  regulations. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of 
the  need  to  immediately  place  Bimge 
Corporation  on  a  schedule  which  is  ef- 
fective under  the  Clean  Air  Act  for 
compliance  with  the  applicable 
requirement(s)  of  the  Kansas  State 
Implementation  Plan. 

(42U.S.C.  7413(d).  7601) 

Dated:  March  9.  1979. 

Douglas  M.  Costle, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  Is  amended  as  fol- 
lows: 

1.  Section  65.211  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  delayed 
compliance  order 

§65.211  EPA  Approral  of  State  delayed 
compliance  orden  istuiMi  to  mtyor  sta- 
tionao'  Mturcea. 


Source 

LocaUon 

Order  No. 

SIP 

reKulationts) 
Involved 

Date  of  FR 
propcaai 

Final 

compliance 

date 

• 
Bunce  CorporsUofi 

•                     • 
Salina,  Kansas... 

• 
.  Vn-DCO-78-l8. 

• 
a8-19-»0A — 

• 
13-21-7S 

• 
3-1-79 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  D«lay*d  Compliance 
Order  Issued  by  the  Missouri  De- 
portment of  Naturol  Resources  to 
Mississippi  Lime  Co.,  Ste.  Gene- 
vieve, Mo. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  Missouri 
Department  of  Natural  Resources  to 
the  Mississippi  Lime  Company.  The 
Order  requires  the  company  to  bring 
air  emissions  from  its  three  Kritzer 
Hydrators  at  Ste.  Genevieve.  Missouri 


into  compliance  with  certain  regula- 
tions contained  in  the  federally-ap- 
proved Missouri  State  Implementation 
Plan  (SIP).  Because  of  the  Adminis- 
trator's approval,  Mississippi  Lime 
Company's  compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  for 
violation(s)  of  the  SIP  regulations  cov- 
ered by  the  Order  during  the  period 
the  Order  is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  15,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  J.  Culver  or  Henry  F.  Rom- 
page,  Environmental  Protection 
Agency.  Region  VII,  324  East  11th 
Street,  Kansas  City,  Missouri  64106. 
telephone  816/374-2576. 

ADDRESS:  A  copy  of  the  Delayed 
Compliance  Order  and  any  supporting 
material  are  available  for  public  in- 
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spection  and  copying  during  normal 
business  hours  at:  Environmental  Pro- 
tection Agency.  Region  VII.  Enforce- 
ment Division.  17th  Floor.  324  East 
11th  Street.  ELansas  City.  Missouri 
64106. 

SUPPLEMENTARY  INFORMATION: 
On  January  8.  1979.  the  Regional  Ad- 
ministrator of  EPA's  Region  VII 
Office  published  in  the  Federal  Regis- 
ter 44  FR  1762,  a  notice  proposing  ap- 
proval of  a  delayed  compliance  order 
issued  by  the  Missouri  Department  of 
Environmental  Quality  to  the  Missis- 
sippi Lime  Company.  The  notice  asked 
for  public  comments  by  February  7, 
1979  on  EPA's  proposed  approval  of 
the  Order.  No  public  comments  were 
received  in  response  to  the  proposal 
notice. 

Therefore,  the  delayed  compliance 
order  issued  to  Mississippi  Lime  Com- 
pany is  approved  by  the  Administrator 
of  EPA  pursuant  to  the  authority  of 
Section  113(d)(2)  of  the  Clesm  Air  Act. 
42  U.S.C.  7413(dK2).  The  Order  places 
Mississippi  Lime  Company  on  a  sched- 
ule to  bring  its  three  Kritzer  Hydra- 
tors  at  Ste.  Genevieve,  Missouri  into 
compliance  as  expeditiously  as  practi- 
cable with  Regulation  S-V  (10  C.S.R. 
10-3.050)  Restriction  of  Emission  of 
Particulate  Matter  from  Industrial 
Processes,  for  the  Outstate  Missouri 
Area  (Regulation  S-V),  a  part  of  the 
federally-approved  Missouri  State  Im- 
plementation Plan.  The  Order  also  im- 
poses interim  requirements  which 
meet  Sections  113(d)(1)(C)  and 
113(d)(7)  of  the  Act.  and  emission 
monitoring  and  reporting  require- 
ments. If  the  conditions  of  the  Order 
are  met,  it  will  permit  Mississippi  Lime 
Company  to  delay  compliance  with 
the  SIP  regulations  covered  by  the 
Order  until  February  28.  1979.  The 
company  is  unable  to  immediately 
comply  with  these  regulations. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of 
the  need  to  immediately  place  Missis- 
sippi Lime  Company  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirement(s)  of  the  Missouri  State 
Implementation  Plan. 

(42  U.S.C.  7413(d).  7601) 

Dated:  March  9,  1979. 

Douglas  M.  Costle. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  or  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.301  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  compliance 
order: 


§65.301  EPA  Approval  of  SUte  delaved 
compliance  ortient  iMued  to  mtgor  sta- 
tionary sourrnt. 


Source 

Location 

SIP 

Order  No.          reguUtion<s> 
Involved 

Date  of  FR 
proposal 

Final 

compliance 

date 

Mississippi  Limp  Co 

•                       • 

....  Ste.  Grnevieve 
Mtssouri. 

•                     • 

V1I-78-DCO-18..   Re«ulatlon 
8-V(10 
C.S.R. 
10-30S0>. 

• 

i-t-n 

3-2S-79 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Delayed  Compliance  Order  for  Gen- 
eral Motors  Corporation,  GM  As- 
sembly Division,  Norwvood,  Ohio 

AGENCY:  U.S.  Environmental  Protec- 
tion Agency. 

ACTION:  Final  .'ule. 

SUMMARY:  By  this  rule,  the  Admin- 
istrator of  U.S.  EPA  i.«!sues  a  Delayed 
Compliance  Order  to  the  General 
Motors  Corporation.  GM  Assembly  Di- 
vi.sion  (GMAD).  The  Order  requires 
the  Company  to  bring  air  emissions 
from  its  three  coal-fired  boilers  into 
compliance  with  certain  regulations 
contained  in  the  federally  approved 
Ohio  State  Implementation  Plan 
(SIP).  GMAD's  compliance  with  the 
Order  will  preclude  suit.s  under  the 
Federal  enforcement  and  citizen  suit 
provi.sion^  of  the  Clean  Air  Act  (the 
Art)  lor  violations  of  the  SIP  regula- 
tions covered  in  the  Order. 

DATES:  This  rule  takes  effect  March 
15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Anne  Swoffurd.  Attorney,  United 
State.s  Environmental  Protection 
Agciii  y.  Region  V.  230  South  Dear- 
born Street.  Chicago.  Illinois  60604. 
Telephone  (312)  3.-3-2082 

SUPPLEMENTARY  INFORMATION: 
On  December  11.  1978.  the  Regional 
Administrator  of  U.S.  EPAs  Region  V 
Office  published  in  the  Feder.al  Regis- 
ter (43  FR  57926)  a  notice  setting  out 
the  provisions  of  a  proposed  Federal 
Delayed  Compliance  Order  for 
GMAD.  The  notice  asked  for  public 


comments  and  offered  the  opportunity 
to  request  a  public  hearing  on  the  pro- 
posed Order.  One  comment  was  re- 
ceived from  the  Ohio  Environmental 
Protection  Agency.  They  requested 
that  GMAD  send  copies  of  all  submit- 
tals and  notifications  to  their  District 
Office  as  well  as  the  U.S.  EPA.  The 
company  has  agreed  to  do  this. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  is  is.sued  to 
GMAD  by  the  Administrator  of  U.S. 
^  EPA  pursuant  to  the  authority  of  Sec- 
tion ll3(d>(l)  of  the  Act.  42  U.S.C. 
74l3(dKl)  The  Order  places  GMAD 
on  a  schedule  to  bring  its  three  coal- 
fired  boilers  at  Noni^ood.  Ohio,  into 
complicLnce  as  expeditiously  as  practi- 
cable with  Regulaiion  AP-3-1J.  a  part 
of  the  federally  approved  Ohio  SIP. 
GMAD  is  unable  to  immediately 
comply  with  ■  this  regulation.  The 
Order  also  imposes  interim  require- 
ments which  meet  Sections 
113(d)(1)(C)  and  113(d)(7)  of  the  Act, 
and  emis.sion  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met.  it  will  permit  GMAD  to 
delay  compliance  with  the  SIP  regula- 
tion covered  by  the  Order  uniil  July  1, 
1979. 

Compliance     with     the     order     by 
GMAD  will  preclude  Federal  enforce- 


ment action  under  Section  113  of  the 
Act  for  violations  of  the  SIP  regula- 
tion covered  by  the  Order.  Citizen 
suits  under  Section  304  of  the  Act  to 
enforce  against  the  source  are  similar- 
ly precluded.  Enforcement  may  be  ini- 
tiated, however,  for  violations  of  the 
terms  of  the  Order,  and  for  violations 
of  the  regulation  covered  by  the  Order 
which  occurred  before  the  Order  was 
issued  by  U.S.  EPA  or  after  the  Order 
is  terminated.  If  the  Administrator  de- 
termines that  GMAD  is  in  violation  of 
a  requirement  contained  in  the  Order, 
one  or  more  of  the  actions  required  by 
Section  113(d)(9)  of  the  Act  will  be  ini- 
tiated. Publication  of  this  notice  of 
final  rulemaking  constitutes  final 
Agency  action  for  the  purpo.ses  of  ju- 
dicial review  under  Section  307(b)  of 
the  Act. 

U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  immediately  place  GMAD  on  a 
schedule  for  compliance  with  the  Ohio 
State  Implementation  Plan. 

(42U.S.C.  7413(d).  7eoi) 
Dated:  March  9.  1979. 

Douglas  M.  Costle. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.400  Is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  this  delayed  compliance 
order: 

§6."..J(MI  Federal  Delayed  Complianci- 
Orders  issued  under  Section  ll.iidMl). 
(3),  and  (4)  of  the  Act. 


Source 


r>iite  01  PR    SIP  regulation         Ptnal 
Local iun  Order  No.  proposal  involved  complianct- 

date 


Crnpral  MT.ors 
CorporaMon.  GM 
Assembly  Dt^Mon. 


Ncn»oo.l  Ohio...  EPA  5  79-A-19...   12/11/78 AP-3-11 7/11/79 


U.S.  Environmental  Protection  Agency 
[Order  No.  EPA-5-79-A  191 

In  the  Matter  of  General  Motors  Corpora 
tion.     GM     Assembly     Division.     Noru'ood. 


Ohio.  Proceeding  under  sections  113  (a)  and 
(d).  Clean  Air  Act.  as  amended. 

ORDER 

The  following  ORDER  is  issued  this  date 
pursuant  to  Sections  113  (a)  and  (di  of  the 


Clean  Air  Act.  as  amended.  42  D.S.C.  Sec- 
tion 7413  (a)  and  (d).  (h-relnafter  referred 
to  as  "the  Act").  The  ORDER  contaitvs  a 
compliance  schedule  with  Increments  of 
progress,  interim  emission  reduction  re- 
quirements, and  reporting  conditions.  Final 
compliance  is  required  as  expeditiously  as 
practicable,  but  no  later  than  July  1.  1979. 
The  source  is  hereby  notified  that  it  may  be 
required  to  pay  a  noncompliance  penalty  in 
the  event  it  fails  to  achieve  final  compliance 
by  July  1.  1979.  Public  notice,  opportimity 
for  a  public  hearing  and  notice  to  the  State 
of  Ohio  have  been  provided  pursuant  to 
Section  113(d)(1)  of  the  Act. 

On  November  10.  1977,  James  O.  Mc- 
Donald. Director,  Enforcement  Division. 
Region  V.  United  States  Environmental 
Protection  Agency  (hereinafter  referred  to 
as  U.S.  EPA"),  pursuant  to  authority  duly 
delegated  to  him  by  the  Administrator  of 
U.S.  EPA.  Issued  a  Notice  of  Violation  to  the 
General  Motors  Assembly  Division  (herein- 
after referred  to  as  "GMAD")  stating  that 
the  Company's  facility,  located  In  Norwood. 
Ohio,  was  found  to  be  In  violation  of  the  ap- 
plicable Ohio  Implementation  Plan,  as  de- 
fined In  Section  llCKd)  of  the  Act.  The 
Notice  cited  GMAD's  3  coal-fired  boilers  for 
violation  of  Ohio  Regulation  AP-3-11.  Said 
boilers  are  Identified  as  follows: 

Boiler  No.   1—101  MMBTU/hr  (80.000  lbs 

steam/hr) 
Boiler  No.  2—101   MMBTU/hr  (80,000  lbs 

steam/hr) 
Boiler  No.  3—101   MMBTU/hr  (80,000  lbs 

steam/hr) 

A  copy  of  said  Notice  was  sent  to  the  State 
of  Ohio  Environmental  Protection  Agency. 

In  satisfaction  of  Section  113(a)(4)  of  the 
Act.  opportunity  to  confer  with  the  Admin- 
istrator's delegate  was  given  to  GMAD  and 
on  December  13.  1977,  a  conference  was 
held.  At  that  conference,  U.S.  E3»A  advised 
GMAD  that  the  finding  of  violation  with  re- 
spect to  Ohio  Regulation  AP-3-11  (con- 
tained In  the  Notice  of  Violation)  was  based 
on  emission  calculations  derived  from  data 
submitted  to  U.S.  EPA  by  GMAD. 

At  said  conference,  GMAD  stated  to  U.S. 
EPA  that  it  did  not  agree  that  a  violation  of 
Ohio  Regulation  AP-3-11  existed  because 
on  February  19,  1976,  GMAD  exercised  Its 
statutory  right  under  the  Ohio  State  Imple- 
mentation Plan  approved  by  U.S.  EPA  and 
requested  an  adjudication  hearing  before 
the  Director  of  the  Ohio  EPA  challenging 
the  proposed  denial  of  Its  permit  to  operate 
the  boilers  located  at  the  facility.  Tills  re- 
quest for  hearing  sought  a  statutory  vari- 
ance from  the  emission  limitations  con- 
tained In  AP-3-11  or  In  the  alternate  a  de- 
temiination  that  the  emission  limitation 
contained  In  AP-3-11  was  unreasonable  and 
unlawful  as  applied  to  the  subject  toilers. 
On  July  14,  1978.  the  Director  of  the  Ohio 
EPA  held,  as  a  matter  of  law.  that  no  vari- 
ance could  be  granted  as  to  particulate 
matter  standards  beyond  April  15.  1977. 
Relief  was  therefore  denied. 

GMAD  advised  the  U.S.  EPA  during  dis- 
cu.ssions  subsequent  to  the  December  13 
conference  that  it  will  insUU  additional  par- 
ticulate control  equipment  on  the  boilers  at 
the  subject  facility  which  will  result  in  par- 
ticulate emissions  at  a  rate  not  greater  than 
that  allowed  by  AP-3-11. 

U.S.  EPA  has  determined  that  said  viola- 
tions have  continued  beyond  the  thirtieth 
day  after  the  date  of  the  Enforcement  Di- 
rector's notification. 


After  a  re\iew  of  Information  submitted  at 
the  conference  and  a  thorough  investigation 
of  all  relevant  facts.  Including  public  com- 
ment, and  without  GMAD  admitting  any 
vlolatlotis,  it  has  been  determined  that 
GMAD  Norwood  Is  presently  unable  to 
comply  with  Ohio  Regulation  AP-3-11,  that 
the  schedule  hereinafter  set  forth  requires 
compliance  as  expeditiously  as  practicable, 
and  that  the  terms  of  this  ORDER  comply 
with  113(d)of  the  Act. 

Therefore,  it  Is  hereby  ORDERED  that: 

I.  GMAD  shall  bring  Boilers  No.  1,  No.  2, 
and  No.  3  Into  compliance  with  the  emission 
limitation  contained  in  Ohio  Implementa- 
tion Plan  Regulation  AP-3-11  no  later  than 
July  1,  1979. 

II.  GMAD  shall  Install  control  equipment 
on  each  boiler  sufficient  to  control  emis- 
sions to  a  rate  not  greater  than  0.14  pounds 
per  million  BTU  Input. 

III.  GMAD  shall  achieve  compliance  with 
Ohio  Regulation  AP-3-11  In  accordance 
with  the  following  schedule: 


Increment 


Date 


a.  Submit  speciricationt  and  preliml-  Aug.  25, 1978. 
nary  drawings. 

b.  Receive  bids ~ Oct.  10.  1978. 

c.  Commence  construction Nov.  1,  1978. 

d.  Equipment  fabrication  and  deliv-  Jan.  1,  1979. 
ery. 

e.  Ct-a.se  operation  of  boiler  No.  3 June  30.  1979. 

f.  Arhieve  compliance  with  applica-  July  1.  1979. 
ble  Slate  and  Federal  statutes  and 
regulations  by  boilers  No>.  1  and  2. 

g.  Commence   operation    of    boiler  July  31.  1979. 
No.  3  and  achieve  compliance  with 
applicable  State  and  Federal  stat- 
utes and  regulations  by  boiler  No. 

3. 
h.  Stack  test  trailers  Nos.  1.  2.  and  3..  Sept.  1.  1979. 
1.  Submit  test  results  and  demon-  Oct.  1.  1979. 

strate   compliance   with   AP-3-11 

for  boilers  Nos.  1.  2.  and  3. 

IV.  This  schedule  provides  for  final  com- 
pliance with  Ohio  Regulation  AP-3-11  by 
July  1,  1979,  as  required  by  Section 
113(d)(1)(D)  of 'the  Act.  Final  compliance 
will  occur  on  this  date  when  operation  of 
Boiler  No.  3  will  cease:  operation  of  this 
boiler  will  not  begin  again  until  pKJilution 
controls  have  been  Installed. 

V.  This  schedule  is  protected  by  Section 
113(d)(10)  against  Federal  enforcement 
action  and  citizen  suits  under  Section  304 
until  July  1,  1979.  After  July  1,  1979,  this 
schedule  is  covered  by  Section  113(a). 

VI.  Nothing  herein  shall  affect  the  re- 
spon.sibility  of  the  Company  to  comply  with 
other  Federal.  State  or  local  regulations. 

VII.  No  later  than  ten  days  after  any  date 
for  achievement  of  an  Incremental  step  or 
final  compliance,  specified  in  this  ORDER. 
GMAD  shall  notify  U.S.  EPA  in  writing  of 
its  compliance  or  noncompliance  and  rea- 
sons therefor,  with  the  requirement.  If 
delay  is  anticipated  In  meeting  any  require- 
ment of  this  ORDER.  GMAD  shall  Immedi- 
ately notify  U.S.  EPA  in  writing  of  the  an- 
ticipated delay  and  reasons  therefor.  Notifi- 
cation to  U.S.  EPA  of  any  anticipated  delay 
does  not  excuse  the  delay.  In  addition,  on  or 
before  October  1.  1979,  GMAD  will  submit 
to  U.S.  EPA  a  copy  of  the  report  for  the 
stack  test  required  in  Paragraph  lll(i)  and 
certify  that  all  3  of  the  boilers  are  In  final 
compliance.  All  submittals  and  notifications 
to  U.S.  EPA.  pursuant  to  this  ORDER,  shall 
be  made  to  Eric  Cohen.  Chief,  Air  Compli- 
ance Section,  Enforcement  Division,  Region 


V,  U.S.  EPA.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 

VIII.  Pursuant  to  Section  113(d)(7)  of  the 
Act.  during  the  period  of  this  ORDER,  until 
completion  of  the  program  set  out  In  Para- 
graph III  herein,  the  Company  shall  use  the 
best  practicable  systems  of  emission  reduc- 
tion so  as  to  minimize  particulate  emissions 
and  shall  further  comply  with  the  require- 
ments of  the  applicable  implementation 
plan  insofar  as  It  Is  able  to.  GMAD  shall  Im- 
mediately Institute  an  operation  and  main- 
tenance procedure  which  will  result  In  the 
minimization  of  particulate  matter  emis- 
sions from  the  boilers  on  a  day-to-day  basis 
during  the  interim  period  preceding  final 
compliance.  GMAD  shall  continue  oper- 
ation of  the  existing  control  equipment  on 
Boilers  Nos.  1.  2.  and  3  so  that  particulate 
emissions  do  not  exceed  0.30  pounds  per  mil- 
lion BTU  Input. 

IX.  Nothing  herein  shall  be  construed  to 
be  a  waiver  by  the  Administrator  of  any 
rights  or  remedies  under  the  Clean  Air  Act. 
including,  but  not  limited  to.  Section  303  of 
the  Act,  42  U.S.C.  Section  7503. 

X.  GMAD  is  hereby  notified  that  its  fail- 
ure to  achieve  final  compliance  by  July  1, 
1979.  may  result  In  a  requirement  to  pay  a 
noncompliance  penalty  under  Section  120. 
In  the  event  of  such  failure,  the  GMAD 
plant  win  be  formally  notified,  pursuant  to 
Section  120(b)(3)  and  any  regulations  pro- 
mulgated thereunder  of  its  noncompliance. 
Nothing  In  this  ORDER  shall  be  construed 
as  a  waiver  of  the  right  of  GMAD  to  contest 
the  validity  of  any  noncompliance  penalty. 
or  the  legality,  constitutionality  or  reason- 
ableness of  the  imposition  of  noncompliance 
penalties. 

XI.  In  the  event  that  the  Ohio  Implemen- 
tation Plan  shall  be  substantially  modified 
or  amended  during  the  period  of  time  in 
which  this  ORDER  Is  in  effect  so  as  to 
make  the  above-described  control  program 
inadequate  or  unnecessary  to  achieve  com- 
pliance with  such  modified  or  amended 
Ohio  Implementation  Plan,  GMAD  and  U.S. 
EPA  shall  forthwith  meet  to  di.scuss  pos.si- 
ble  or  appropriate  modification  of  this 
ORDER  as  circumstances  shall  then  re- 
quire. No  discussions  shall  be  necessary 
until  U.S.  EPA  approves  any  propo.sed  revi- 
sions to  the  Plan.  Any  such  discussions  shall 
not  operate  so  as  to  amend  or  modify  the 
obligations  and  undertakings  herein  con- 
tained pending  the  issuance  of  any  amend- 
ing or  modifying  ORDER. 

XII.  This  ORDER  shall  become  effective 
upon  final  promulgation  in  the  Federal 
Register. 

Dated:  March  9,  1979. 

Douglas  M.  Costle. 
Administrator.  U.S.  EPA. 

XIII.  General -Motors  Corporation.  GM 
Assembly  DivLsion.  Norwood.  Ohio,  has  re- 
viewed this  ORDER,  consents  to  the  terms 
and  conditions  of  this  ORDER,  and  believes 
It  to  be  a  reasonable  means  by  which  the 
Norwood,  Ohio,  facility  can  achieve  final 
compliance  with  Ohio  Regulation  AP-3-11. 

Dated:  September  19.  1978. 

Walter  Gregonis. 
Plant  Manager.    GM  Assemt)ly  Divi- 
sion,     Norwood.      Ohio.      General 
Motors  Corporation. 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  Iowa  Depart- 
ment of  Environmental  Quality  to 
Norris  Construction  Co.,  Ottumwa, 
Iowa 

AGENCY:  Environmental  P*rotection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  Iowa  De- 
partment of  Environmental  Quality  to 
the  Norris  Construction  Company. 
The  Order  requires  the  company  to 
bring  air  emissions  from  its  asphalt 
plant  at  Ottumwa.  Iowa  into  compli- 
ance with  certain  regulations  con- 
tained in  the  federally-approved  Iowa 
State  Implementation  Plan  (SIP).  Be- 
cause of  the  Administrator's  approval. 
Norris  Construction  Company's  com- 
pliance with  the  Order  will  preclude 
suits  under  the  federal  enforcement 
and  citizen  suit  provisions  of  the  Clean 
Air  Act  for  violation(s)  of  the  SIP  reg- 
ulations covered  by  the  Order  during 
the  period  the  Order  is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  J.  Culver  or  Henry  F.  Rom- 
page.  Environmental  Protection 
Agency.  Region  VII.  324  East  11th 
Street.  Kansas  City.  Missouri  64106. 
telephone  816/374-2576. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  any  supporting 
material,  are  available  for  public  in- 
spection and  copying  during  normal 
business  hours  at:  Environmental  Pro- 
tection Agency.  Region  VII.  17th 
Floor.  324  East  llth  Street.  Kansas 
City.  Missouri  64106. 

SUPPLEMENTARY  INFORMATION: 
On  January  4.  1979,  the  Regional  Ad- 
ministrator of  EPAs  Region  VII  office 
publisJod  in  the  Federal  Register,  44 
FR  1193.  a  notice  proposing  approval 
of  a  delayed  compliance  order  issued 
by  the  Iowa  Department  of  Environ- 
mental Quality  to  the  Norris  Con- 
struction Company.  The  notice  asked 
for  public  comments  by  February  5. 
1979.  on  EPAs  proposed  approval  of 
the  Order.  No  public  comments  were 
received  in  response  to  the  proposal 
notice. 

Therefore,  the  delayed  compliance 
order  i.ssued  to  Norris  Construction 
Company  is  approved  by  the  Adminis- 
trator of  EPA  puri>uant  to  the  Author- 


RULES  AND  REGULATIONS 

ity  of  Section  113(d)(2)  of  the  Clean 
Air  Act,  42  U.S.C.  7413(dM2).  The 
Order  places  Norris  Construction 
Company  on  a  schedule  to  bring  its  as- 
phalt plant  at  Ottumwa.  Iowa  Into 
compliance  as  expeditiously  as  practi- 
cable with  subrule  400—4.4(2)  Iowa 
Administrative  Code,  asphalt  batching 
plants,  a  part  of  the  federally-ap- 
proved Iowa  State  Implementation 
Plan.  The  Order  also  Imposes  emission 
monitoring  and  reporting  require- 
ments. It  was  determined  that  no  in- 
terim requirements  are  feasible.  If  the 
conditions  of  the  Order  are  met.  it  will 
permit  Norris  Construction  Company 
to  delay  compliance  with  the  SIP  reg- 
ulations covered  by  the  Order  until 
April  30,  1979.  The  company  is  unable 
to  immediately  comply  with  these  reg- 
ulations. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of 
the  need  to  immediately  place  Norris 
Construction  Company  on  a  schedule 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 


requlrement(s)  of  the  Iowa  State  Im- 
plementation Plan. 

(42  U.S.C.  7413(d),  7601) 
Dated:  March  9,  1979. 

DOCGLAS  M.  COSTLE, 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.201  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  compliance 
order: 

$65,201  EPA  Approval  of  SUtc  delavMi 
compliance  orders  isnued  to  major  sta- 
tionar>'  source*. 


Source 


Location 


Ordor  No 


SIP 

regulBtlon(s) 
Involved 


Date  of  PR  Pinal 

proposal         compliance 
date 


Norris  Construction  Co...  Ottumwa.  Iowa...  VII-78-DCO-20  ..  Subrule  l-4-7t 

40<M.4(2). 


4-30-79 
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PART  65— DELAYED  COMPLIANCE 
ORDERS 

Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  Iowa  Depart- 
ment of  Environmental  Quality  to 
Terra  Chemicals  International,  Ser- 
geant Bluff,  Iowa 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  approves  a  Delayed  Com- 
pliance Order  issued  by  the  Iowa  De- 
partment of  Environmental  Quality  to 
the  Terra  Chemicals  International. 
The  Order  requires  the  company  to 
bring  air  emissions  from  its  urea  prill 
tower  at  Sergeant  Bluff,  Iowa  into 
compliance  with  certain  regulations 
contained  in  the  federally-approved 
Iowa  State  Implementation  Plan 
(SIP).  Because  of  the  Administrator's 
approval.    Terra    Chemicals    Interna- 


tional's compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  for 
violation(s)  of  the  SIP  regulatioas  cov- 
ered by  the  Order  during  the  period 
the  Order  is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  J.  Culver  or  Henry  P.  Rom- 
page,  Environmental  Protection 
Agency.  Region  VII.  324  E.  llth 
Street.  Kansas  City.  Missouri  64106. 
telephone  816/374-2576. 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  and  any  supporting 
material,  are  available  for  public  in- 
spection and  copying  during  normal 
business  hours  at:  Environmental  Pro- 
tection Agency.  Region  VII,  Enforce- 
ment Division.  17th  Floor,  324  E.  llth 
Street,  Kansas  City.  Missouri  64106. 

SUPPLEMENTARY  INFORMATION: 
On  Janui>,ry  24.  1979,  the  Regional  Ad- 
ministrator of  EPA's  Region  VII 
Office  published  in  the  Federal  Regis- 


ter, 44  FR  4986,  a  notice  proposing  ap- 
proval of  a  delayed  compliance  order 
issued  by  the  Iowa  Department  of  En- 
vironmental Quality  to  the  Terra 
Chemicals  International.  The  notice 
asked  for  public  comments  by  Febru- 
ary 23,  1979,  on  EPA's  proposed  ap- 
proval of  the  Order.  No  public  com- 
ments were  received  in  response  to  the 
proposal  notice. 

Therefore,  the  Delayed  Compliance 
Order  issued  to  Terra  ChemicaLs  Inter- 
national is  approved  by  the  Adminis- 
trator of  EPA  pursuant  to  the  authori- 
ty of  section  113(d)(2)  of  the  Clean  Air 
Act,  42  U.S.C.  7413(d)(2).  The  Order 
places  Terra  Chemicals  International 
on  a  schedule  to  bring  Its  urea  prill 
tower  at  Sergeant  Bluff,  Iowa  into 
compliance  as  expeditiously  as  practi- 
cable with  subrule  400— 4.3(2 )a  Iowa 
Administrative  Code,  Process  Weight 
rate,  a  part  of  the  federally-approved 
Iowa  State  Implementation  Plan.  The 
Order  determined  that  Interim  re- 
quirements which  meet  sections 
113(d)(1)(C)  and  113(d)(7)  of  the  Act, 
and  emission  monitoring  and  reporting 
requirements  would  be  unreasonable. 
If  the  conditions  of  the  Order  are  met, 
it  will  permit  Terra  Chemicals  Inter- 
national to  delay  compliance  with  the 
SIP  regulations  covered  by  the  Order 
until  June  15,  1979.  The  company  is 
unable  to  inunedlately  comply  with 
these  regulations.  The  order  further 
provides  for  an  extension  of  the  order 
for  periods  of  delay  from  causes 
l)eyond  the  control  of  the  company.  If 
the  Iowa  Department  of  E^vlronmen- 


RULES  AND  REGULATIONS 

tal  Quality  do^so  extend  the  order. 
Environmental  Protection  Agency  will 
consider  the  extension  as  a  new  De- 
layed Compliance  Order  which  must 
be  approvable.  If  not  approvable,  the 
Environmental  Protection  Agency  will 
take  other  appropriate  enforcement 
action. 

EPA  has  determined  that  its  approv- 
al of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of 
the  need  to  Immediately  place  Terra 
Chemicals  International  oh  a  schedule" 
which  is  effective  under  the  Clean  Air 
Act  for  compliance  with  the  applicable 
requirement(s)  of  the  Iowa  State  Im- 
plementation Plan. 

(42U.S.C.  7413(d),  7601) 

Dated:  March  9,  1979. 

Douglas  M.  Costle, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

1.  Section  65.201  is  amended  by 
adding  the  following  entry  to  the  table 
to  reflect  approval  of  this  compliance 
order: 

§65.201  EPA  Approval  of  SUte  delayed 
compliance  orders  issued  to  migor  sta- 
tionary sources. 


Source 


Location 


Order  No. 


SIP 

reKulaUon(s> 
involved 


Date  of  FR 
propoial 


Pinal 

compliance 

date 


Terra  Chemicals 
IntemationaL 


Sergeant  Bluff, 
loa-a. 


VII-79-DCO-I  ....  Subrule 
400- 
4.3<2>a. 


1-24-79 6-IS-79 


[FR  Doc.  79-7933  Piled  3-14-79;  8:45  am) 
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[FRL  1072-6) 

PART  65— DELAYED  COMPLIANCE 
ORDERS 

Delayed  Compliance  Order  for 
Notional  Con  Corp. 

AGENCY:  U.S.  Environmental  Protec- 
tion Agency. 

ACTlbN:  Pinal  rule. 


SUMMARY:  By  this  rule,  the  Admin- 
istrator of  U.S.  EPA  approves  a  De- 
layed Compliance  Order  to  National 
Can  Corporation.  The  Order  requires 
the  Company  to  bring  air  emissions 
from  Its  two  two-piece  can  manufac- 
turing lines  at  St.  Paul,  Minnesota, 
into  compliance  with  certain  regula- 
tions contained  In  the  federally  ap- 
proved Minnesota  State  Implementa- 
tion Plan  (SIP).  National  Can  Corpo- 
ration's compliance  with  the  Order 
win  preclude  suits  under  the  Federal 
enforcement  and  citizen  suit  provi- 
sions of  the  Clean  Air  Act  (the  Act) 
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for  violations  of  the  SIP  regulations 
covered  by  the  Order. 

DATES:  This  rule  takes  effect  March 
15,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Cynthia  Colantonl,  United  States 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604.  Tele- 
phone (312) 353-2082. 

SUPPLEMENTARY  INFORMATION: 
On  December  7,  1978,  the  Regional 
Administrator  of  U.S.  EPA's  Region  V 
Office  published  in  the  Federal  Regis- 
ter (43  FR  57306)  a  notice  setting  out 
the  provisions  of  a  proposed  State  De- 
layed Compliance  Order  for  National 
Can  Corporation.  The  notice  asked  for 
public  comments  and  offered  the  op- 
portunity to  request  a  public  hearing 
on  the  proposed  Order.  No  public  com- 
ments an(i  no  request  for  a  public 
hearing  were  received  in  response  to 
the  notice. 

Therefore,  a  Delayed  Compliance 
Order  effective  this  date  Is  approved 
to  National  Can  Corporation  by  the 
Administrator  of  U.S.  EPA  pursuant 
to  the  authority  of  section  113(d)(2)  of 
the  Act,  42  U.S.C.  7413(d)(2).  The 
Order  places  the  National  Can  Corpo- 
ration on  a  schedule  to  bring  Its  two 
two-piece  can  manufacturing  lines  at 
St.  Paul,  Minnesota,  Into  compliance 
as  expeditiously  as  practicable  with 
Regulation  APC-l(cK4),  a  part  of  the 
federally  approved  Mlrmesota  State 
Implementation  Plan.  National  Can 
Corporation  Is  unable  to  immediately 
comply  with  this  regulation.  The 
Order  also  Imposes  Interim  require- 
ments which  meet  sections 
113(d)(1)(c)  and  113(dK7)  of  the  Act. 
and  emission  monitoring  and  reporting 
requirements.  If  the  conditions  of  the 
Order  are  met,  it  will  permit  National 
Can  Corporation  to  delay  compliance 
with  the  SIP  regulations  covered  by 
the  Order  until  May  1,  1979. 

Compliance  with  the  Order  by  Na- 
tional Can  Corporation  will  preclude 
Federal  enforcement  action  under  Sec- 
tion 113  of  the  Act  for  violations  of 
the  SIP  regulation  covered  by  the 
Order.  Citizen  suits  under  section  304 
of  the  Act  to  enforce  against  the 
source  are  similarly  precluded.  En- 
forcement may  be  initiated,  however, 
for  violations  of  the  terms  of  the 
Order,  and  for  violations  of  the  regula- 
tion covered  by  the  Order  which  oc- 
curred before  the  Order  was  issued  by 
U.S.  EPA  or  after  the  Order  Is  terml- 
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nated.  If  the  Administrator  deter- 
mines that  National  Can  Corporation 
is  in  violation  of  a  requirement  con- 
tained in  the  Order,  one  or  more  of 
the  actions  required  by  Section 
113(d)(9)  of  the  Act  will  be  initiated. 
Publication  of  this  notice  of  final  rule- 
making constitutes  final  Agency 
action  for  the  purposes  of  judicial 
review  under  Section  307(b)  of  the 
Act. 

U.S.  EPA  has  determined  that  the 
Order  shall  be  effective  upon  publica- 
tion of  this  notice  because  of  the  need 
to  immediately  place  National  Can 
Corporation  on  a  schedule  for  compli- 
ance with  the  Minnesota  Slate  Imple- 
mentation Plan. 

(42  U.S.C.  7413(d),  7601.) 

Dated:  March  9,  1979. 

Douglas  M.  Costle, 
Administrator. 
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In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  65— DELAYED  COMPLIANCE 

ORDERS 

1.  Section  65.281  is  amended  by 
adding  the  following  entry  to  the  tab'e 
t'o  reflect  approval  of  this  compliance 
order: 

§6j.281  I'.S.  EPA  Approval  of  State  De- 
layed Compliance  Orders  issued  by 
major  tttationary  sources. 

The  State  Order  identified  below 
has  been  approved  by  the  Administra- 
tor in  accordance  with  Section 
113(d)(2)  of  the  Act  and  with  this 
Part.  With  regard  to  this  Order,  the 
Admini.strator  has  made  all  the  deter- 
minations and  findings  which  are  nec- 
essary for  approval  of  the  Order  under 
Section   113(d)  of  the  Act. 


Source 


Date  of  FR    SIP  rrruladon  Final 

Location  proposal  involved         compliance 

date 


National  Can  Corporation . 


.....  St.  Paul.  ia/7/78 APC-KcX*)..  «/l/7» 

Minnesota. 


Minnesota  Pollution  Control  Agency  Air 
Quality  Stipulation  Agreement 

A.  recitals 

In  the  Matter  of  National  Can  Corpora- 
tion. St.  Paul,  Minnesota. 

1.  Parties.  The  parties  to  this  stipulation 
agreement  are  the  Minnesota  Pollution 
Control  Agency,  hereinafter  referred  to  as 
the  ■Agency",  and  National  Can  Corpora- 
lion,  hereinafter  referred  to  as  the  ■"Compa- 
ny". 

2.  Companv.  The  Company  Is  engaged  In 
the  manufacturing  of  steel  and  aluminum 
cans  at  its  plant  located  at  139  Eva  Street, 
St.  Paul,  County  of  Ramsey,  State  of  Min- 
nesota. 

3.  Agency  Authority.  The  Agency  is 
charged  with  overall  power  and  duties  to  ad- 
minister and  enforce  all  laws,  including,  but 
not  limited  to.  standards,  regulations,  and 
stipulation  agreements  relating  to  the  pre- 
vention, control  or  abatement  of  air  and 
noise  pollution  in  the  Stale.  This  authority 
is  specifically  described  in  Minnesota  Stat- 
utes, Chapters  115  and  116  (1976). 

4.  Regulations.  The  Agency,  after  legal 
notice  and  hearing  thereon,  adopted  and 
has  filed  in  the  Office  of  the  Secretary  of 
State,  air  and  noise  pollution  control  regula- 
tions that  have  the  force  and  effect  of  law 
and  general  application  throughout  the 
State  of  Minnesota. 

5.  Duty.  It  is  the  duty  of  every  person  af- 
fected to  comply  with  the  provisions  of  the 
state  air  and  noise  pollution  control  laws,  as 
now  in  force  or  hereafter  amended,  and  ail 
regulations  adopted  by  the  Agency  thereun- 
der, and  to  do  and  perform  all  acts  and 
things  within  such  person's  power  required 
to  effectuate,  carry  out  and  accomplish  the 
purposes  of  such  laws  and  regulations. 


6.  Chronology  of  Events.  The  Company  Is 
located  in  an  area  which  has  t)een  designat- 
ed by  the  Agency  and  the  U.S.  Environmen- 
tal Protection  Agency  (hereinafter  ■EPA") 
as  not  attaining  ailbient  air  quality  stand- 
ards for  oxidants  (43  Fed.  Reg.  9006,  March 
3.  1978).  The  Company,  in  the  operation  of 
its  existing  facilities  contributes  to  exi.sting 
violations  of  the  ambient  air  quality  stand- 
ards for  oxidants  by  emitting  hydrocarbons, 
which  are  precursors  to  the  formation  of  ox- 
idants in  the  ambient  air.  Such  emissions 
also  contribute  to  existing  violations  of 
Minn.  Reg.  APC-l(c)<4)  which  establl.shes 
the  ambient  air  quality  standard  for  hydro- 
car  tmns. 

Under  EPA's  ■■Interpretative  Ruling  for 
Implementation  of  the  Requirements  of  40 
C.F.R.  51  18,'  41  Fed.  Reg.  55528  (December 
21.  1976)  (hereinafter  Interpretative 
Ruling^^),  new  major  sources  are  required  to 
meet  certain  conditions  if  they  are  to  l>e 
constructed  in  areas  designated  as  not  meet- 
ing ambient  air  quality  standards.  The  In- 
terpretative Ruling  was  subsequently  adopt- 
ed by  Congress  as  applicable  Federal  Law  In 
Section  129(a)  of  the  Clean  Air  Act  Amcnd- 
menU  of  1977.  P.L.  95-95. 

In  Novemljcr.  1976.  the  Company  applied 
for  an  installation  permit  to  allow  it  to  re- 
place one  existing  three-piece  can  manufac- 
turing line  with  two  two-piece  can  manufac- 
turing lines  to  its  existing  operations.  Hy- 
drocarbon emissions  from  the  two  two-piece 
lines,  which  were  to  be  controlled  by  direct 
flame  contact  (thermal  oxidation),  were  es- 
timated to  tie  73  tor,s  per  year.  Based  on 
this  estimate,  the  Agency  det<rmined  that 
the  proposed  source  was  not  a  "major 
source'^  for  hydrocarbons  under  section  IIB 
of  the  Interpretative  Ruling  (41  Fed.  Reg. 
55528).  As  a  result  of  this  determination, 
the  Company  was  not  required  to  obtain 


"emission  offsets"  within  the  meaning  of 
section  IV A,  Condition  3  of  the  Interpreta- 
tive Ruling  (41  Fed.  Reg.  5.'')529)  and  was  not 
requjred  to  achieve  the  'lowesl  achievable 
emission  rate"  under  8<Htlon  IVA,  Condition 
1  of  the  Interpretative  Ruling  (41  Fed.  Reg. 
55528-9).  The  Agfncy  Issued  Installation 
PeiTiiit  Number  1443-77-1-1  to  the  Company 
on  February  9.  1977. 

Construction  of  the  two  lines  wa.^  complet- 
ed in  July.  1977.  In  Aupu.st.  1977,  hydrocar- 
bon emission  testing  of  the  two  two  piece 
and  three-piece  line  wa.s  conducted.  The  re- 
sults of  the  testing  showed  that  the  hydro- 
carbon emissions  from  the  two-piece  lines 
were  46.2  pounds  per  hour  (or  182  tons  per 
year  based  on  330  days  of  operation).  These 
emis.sions  were  off.'ct  by  the  hydrocarbon 
emissions  from  the  ilircepiece  line  that  was 
removed  and  by  em:.'..«lin  reductions  In  a 
second  three-piece  line.  However,  the  hydro- 
carbon emission  of  182  ton.s  per  year  was  In 
excess  of  the  original  estimated  73  tons  per 
year.  Based  on  this  finding,  the  Agency  has 
determined  that  tht  two  lines  cor.stitute  a 
■major  source"  and  are  thi."!  subject  to  the 
conditions  set  forth  in  the  Interpretative 
Ruling,  Including  the  requirement  that  the 
source  meet  the  lowest  achievable  emission 
rate. 

7.  Violations.  The  Agency  finds  that  in 
the  operation  of  lis  two  new  two-piece  can 
manufacturing  lines  at  the  Company's  plant 
in  St  Paul,  Minnesota,  the  Company  con- 
tributes to  an  existing  violation  of  Minn. 
Reg.  APC-1,  ■Ambient  Air  Quality  Stand- 
ards^'  and  violates  section  IVA,  Condition  1 
of  EPA's  InterpreUtive  Ruling,  41  Fed.  Reg. 
55528  (December  21.  1976). 

B.  ACRIXllrNT 

Now  therefore,  for  the  purposes  of  achlev- 
Irg  compliance  by  the  Company  with  appli- 
cable regulations  and  settlement  of  the 
claims  of  the  parties  to  this  stipulation 
agreement,  it  is  hereby  agreed  and  stipulat- 
ed as  follows: 

1.  Company,  a.  i4«r  Pollution  Abatement 
Program.  The  Company  agrees  to  perform 
the  following  acta  on  or  before  the  dates 
specified  In  order  to  achieve  compliance 
with  Section  IVA,  Condition  1  of  EPAs  In- 
terpretative Ruling  41,  Fed.  Reg.  55528. 

(1)  Submit  plans  and  specifications  for  the 
modification  of  the  existing  two-piece  can 
lines  to  change  the  Inside  spray  coating  to  a 
water  borne  formulation  so  that  emissions 
from  this  coating  are  no  more  than  4.2  lb.  of 
solvent  emission  per  gallon  of  coating  used 
exclusive  of  water.  October  1,  1978. 

(ti)  Award  contracts  for  the  Installation  or 
modification  of  equipment.  November  1, 
1978. 

(ill)  Commence  Installation  or  modifica- 
tion of  equipment.  March  1,  1979. 

(Iv)  Complete  installation  or  modification 
of  equipment  and  commence  operation. 
April  15,  1979. 

(V)  Submit  verification  of  the  composition 
of  the  inside  spray  coating.  May  1,  1979. 

b.  Continuance  of  Current  Pollution 
Abatement  Activities.  During  the  period  in 
which  thii  stipulation  agreement  is  in 
effect,  the  Company  shall  not  allow  any 
emission  from  its  facility  to  occur  at  a  level 
beyond  the  present  level,  except  due  to  a 
bieakdown.  which  shall  be  reported  to  the 
Agency  in  accordance  with  APC-21  or  other 
factor  t>eyond  the  control  of  the  Company. 


No  alterations  or  additions  that  would  mate- 
rially alter  method  or  the  effect  of  treating 
or  disposing  of  any  air  contaminant  sliall  be 
made  to  the  facilities  presently  operated  by 
the  Company  without  prior  written  consent 
of  the  Ajjency. 

c.  Reporting.  The  Company  shall  submit 
quarterly  reports  to  the  Agency  detailing 
progress  made  and  problems  occurring  in 
the  implementation  of  the  requirements  of 
this  stipulation  agreement. 

d.  Noncompliance  Penalties.  The  Compa- 
ny agrees  that  this  stipulation  agreement 
sliall  serve  as  notice  that  this  .stipulation 
agreement  docs  not  release  the  Company 
from  the  assessment  for  noncompliance 
prnaltics  as  they  may  be  applicable,  pursu- 
ant to  Section  120  of  the  Clean  Air  Act,  in 
the  event  the  Company  fails  to  comply  with 
all  applicable  air  pollution  control  laws  and 
regulations  by  July  1,  1979. 

e.  Liquidated  Damages.  For  any  violation 
of  siction  B-l-a  of  this  agreement,  the 
Company  shall  pay  into  the  Treasury  of  the 
Slat/'  of  Minnesota  the  sum  of  one  thou- 
.sand  dollars  (Sl.000.00)  per  day  of  violation 
of  each  provision. 

2.  Agency,  a.  In  consideration  of  the  Com- 
pany's performance  of  the  terms,  covenants 
and  agreements  contained  herein,  the 
Atrency  agrees  that  for  such  period  of  time 
as  the  Company  is  In  compliance  with  this 
stipulation  agreement,  it  shall  stand  in  lieu 
of  adminustrative.  legal  and  equitable  reme- 
dies available  to  the  Agency  regarding  llie 
violations  of  Minn.  Reg.  APC-1  and  EPA 
Ri-Kulalions  by  the  Company  at  its  St.  Paul, 
Muincsota  facility  which  have  occurred 
prior  to  the  effective  date  of  this  stipulation 
aKreem''nt  and  which  will  occur  durinR  the 
term  of  this  stipulation  agreement. 

b.  Air  Permits.  Upon  compliance  with  ap- 
p!|f5ihle  laws,  regulations  and  standards  of 
the  Agency,  and  upon  proper  application  by 
the  Company,  the  Agency  shall  i.s.suc  .ippro- 
priatc  installation  and  operating  permit.s 
with  r(sp«'Ct  to  the  air  pollution  control 
equipment  and  emission  faciliti(\s  at  the 
Company's  St  Paul.  Minnesota  facility. 

3.  General  Conditions,  a.  Remedies  of  the 
Parties.  It  Is  Intended  that  the  terms  of  Ihi.s 
stipulation  agrct-menl  shall  bo  legally  en- 
forceable by  either  of  the  parties  in  a  court 
of  competent  jurisdiction  and  each  of  tiie 
parties  retains  the  right  to  a,s.sert  any  lepal. 
equitable  or  administrative  right  of  action 
or  defeiuse  which  may  be  available  by  law  In 
order  to  Implement  or  enforce  the  terms  of 
this  .stipulation  agreement. 

b.  Liability  and  Obligatiotu  This  stipula- 
tion shall  not  release  the  Company  from 
any  liability  or  obligation  imposed  by  Min 
nesota  Statutes,  regulations  or  local  ordin- 
ances now  in  effect  or  which  may  herein- 
after be  adopted  except  as  specifically  set 
forth  herein. 

c.  Agency  Monitoring.  The  Company  shall 
allow  the  agency  or  any  authorized  member, 
employee  or  agent  thereof,  upon  presenta- 
tion of  credentials,  access  at  reasonable 
times  to  the  Company's  property  and  facili 
ties  to  obtain  such  information  and  docu- 
mentation as  authorized  by  Minn.  Stat. 
5  116.091  (1976)  which  is  relevant  to  makinK 
a  determination  that  the  Company  is  in 
compliance  with  the  terms  of  this  stipula- 
tion agreement. 

d.  Company  Information.  The  Company 
shall  not  knowingly  make  any  false  state 
ment.  representation  or  certification  of  any 
record,  report,  plan  or  other  document  filed 
or  ri  quired  to  be  submitted  to  the  Agency 
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under  the  terms  of  this  stipulation  agree- 
ment. The  Company  shall  immediately 
report  to  the  Agency  any  errors  in  such  re- 
ports, records,  plans  or  other  documents 
upon  discovery. 

e.  Effective  Date.  This  stipulation  agree- 
ment shall  be  effective  upon  the  date  it  is 
signed  by  the  Executive  Director  of  the 
Agency  and  the  Chairman  of  the  Agency 
Board. 

f.  Successors.  This  stipulation  agreement 
shall  be  binding  upon  the  Company,  its 
agents  and  assigns  and  upon  the  Agency,  its 
agents  and  assigns. 

g.  Emergency  Poicers.  Nothing  in  this  stip- 
ulation agreement  shall  prevent  the  Agency 
from  exercising  emergency  power  pursuant 
to  Minn.  Stat.  §116.11  (1976)  in  the  event 
conditions  warranting  such  action  should 
arise. 

h.  Amendments.  This  agreement  may  be 
amended  in  writing  at  any  time  by  the 
agreement  of  the  parties. 

Dated  this  24th  da>-  of  July  1978. 

National  Can  Corporation. 
N.  Chernikoft. 
Vice  President,  Engineering. 

Dated  this  4th  day  of  October  1978. 

State  of  Minnesota 
PoLLtmoN  Control  Agency, 
Joseph  P.  Grinnell. 
Chairman. 
Sandra  S.  Cardebring. 
Executive  Director. 

[FR  Doc.  79-7932  Filed  3-14-79:  8:45  am] 
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Title  41 — Public  Contracts  and 
Property  Management 

CHAPTER  101— FEDERAL  PROPERTY 
MANAGEMENT  REGULATIONS 

SURCHAPTER  B— ARCHIVES  AND  RECORDS 

CFPMR  Amendment  B  421 

PART  101-11— RECORDS 
MANAGEMENT 

Micro9f  aphics  Management 

AGENCY:  National  Archives  and  Rec- 
ords Ser\lce  (NARS),  GSA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  expands  the 
regulations  of  the  General  Services 
Administration  to  include  Federal 
agency  responsibilities  in  establishing, 
documenting,  and  maintaining  a  pro- 
gram for  micrographics  management. 
It  also  updates  micrographics  stand- 
ards to  improve  microfilming  practices 
within  the  Federal  Government. 

DATE:  March  15,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jon  R.  HaLsall.  Program  Operations 
Division.  Office  of  Records  Manage- 
ment. General  Sen.ices  Administra- 
tion (NR),  Washington,  D.C.  20408. 
Telephone  202-376-8801. 
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SUPPLEMENTARY  INFORMATION: 
On  March  27.  1978,  a  notice  of  pro- 
posed rulemaking  was  published  in  the 
Federal  Register  (43  PR  12731)  to 
revise  the  standards  and  guidelines  for 
micrographics  management  in  the 
Federal  Government.  Interested  per- 
sons were  given  until  May  26.  1978,  to 
submit  comments,  suggestions,  or  ob- 
jections. Many  of  the  comments  re- 
ceived substantiated  the  need  to 
update  the  regulations  and  to  provide 
for  the  development  of  sound  micro- 
graphics systems  in  Federal  agencies. 
Several  comments  led  to  changes 
which  improved  the  clarity  of  the 
final  rule. 

General  comments  were  received 
that  the  FPMR  requirement  may  be 
too  rigid  and  may  be  restrictive  in  the 
face  of  rapidly  changing  technology. 
Careful  attention  was  given  to  possible 
restrictive  effects  of  the  proposed  rule, 
and  some  changes  were  made  in  the 
final  rule  as  a  result.  In  other  in- 
stances, the  standards  adopted  are 
necessary  to  the  effective  development 
of  micrographics  technology  in  Feder- 
al agencies.  The  technical  standards 
adopted  are  based  on  standards  al- 
ready in  force  in  some  agencies  or  on 
available  industry  standards  which  are 
within  the  capabilities  of  microgra- 
phics technology.  The  new  manage- 
ment requirements  are  intended  to 
promote  and  encourage  micrographics 
within  the  agencies,  but  do  so  in  an  ef- 
fective and  cost  beneficial  manner. 
The  procedural  requirements  for  mi- 
crofilming for  the  purpose  of  disposing 
of  original  records  have  not  changed. 

Specific  comments  or  changes  to  the 
proposed  rule  focused  on  the  following 
areas: 

1.  j\.4RS  and  Federal  Agency  Pro- 
gram Responsibilities.  Agencies  com- 
mented that  the  requirement  to  assign 
review  and  approval  authority  to  a 
specific  officer  or  official  appeared  to 
prohibit  the  delegation  of  such  au- 
thority. The  requirement  was  not  in- 
tended to  prohibit  delegation  of  au- 
thority, but  to  centralize  management 
responsibility  to  ensure  consi.sfency  of 
policy  and  maximum  utilization  of  re- 
sources. Accordingly,  the  requirement 
was  reworded  to  clarify  this  point. 

Agencies  objected  to  the  require- 
ment to  submit  implementing  agency 
directive  material  at  the  first  subordi- 
nate level  below  the  agency  headquar- 
ters. This  requirement  was  deleted. 
There  was  also  a  request  that  NARS 
adopt  a  time  requirement  in  respond- 
ing to  agency  requests  to  dispose  of 
original  records.  A  60  day  response 
time  was  adopted  and  included  in  the 
regulation. 

2.  Systems  Analysis  Requirement. 
Comments  were  received  that  the  re- 
quirement for  a  micrographic  systems 
analysis  be  deleted  and  replaced  by  a 
statement  that  a  cost  benefit  analysis 


UMI 


FEDERAL  REGISTER,  VOL  44,  NO.  52— THURSDAY,  MARCH  15,  1979 


FEDERAL  REGISTER,  VOL  44,  NO.  52— THURSDAY,  MARCH  15.  1979 


15716 

may  be  required  in  accordance  with 
OMB  Circular  A  76.  The  purpose  of 
the  systrms  analysis  is  to  ensure  that 
micrographic  systems  are  justified  and 
meet  the  validated  needs  of  their 
users.  OMB  Circular  A-76  wa.s  promul- 
gated to  implement  the  Government  s 
policy  of  reliance  on  privple  industry 
for  commercial  and  industrial  prod- 
ucts and  services.  It  tlurtfore  does  n(  t 
sati-sfy  the  requirement. 

It  was  also  sut(('estf d  that  the  sys- 
tems analysis  requirement  b*-  chnnjjed 
to  allow  latitude  for  adjustiim  the 
scope  of  the  analysis  to  the  size  of  the 
system.  ChanKins  the  subpart  for  this 
reason  is  unneces-ary  as  it  simply  lists 
the  basic  elements  which  arc  to  be 
considered  in  the  systems  analysis. 
The  depth  of  the  analysis  for  various 
types  of  applications  is  Uft  to  the  dis- 
cretion of  agency  management  and 
should  be  covered  in  an  agency's  im- 
plementing directi\e. 

3.  Micrographic  Standards  and 
Guidelines.  Some  concern  was  ex- 
pressed that  the  technical  standards 
for  creating  microform  records  could 
make  a  number  of  current  agency  ap- 
plications ob.solete.  or  requite  the  ac- 
quisition of  additional  equipm«nt  for 
systems  which  adequately  meet  user 
needs.  The  technical  standards  adopt- 
ed for  creating  microform  records  are 
to  assure  that  microform  copies  of 
Federal  records  will  meet  present  and 
anticipated  needs  of  the  Federal  Gov- 
ernment. They  are  mandatory  only  for 
applications  where  the  original  rec- 
ords are  to  be  de.stro>ed.  Atrencies 
whose  present  or  propo.sed  microfilm 
applications  cannot  conform  to  the 
standards  but  can  assure  the  necessary 
quality,  permanence,  and  integrity  of 
the  records  with  alternative  .standards 
may  descritjc  the  standards  they  pro- 
pose for  use  on  the  SF  115.  Request 
for  Records  Dispo.sition  Authority,  as 
provided  in  101-11.506-1  (a)(2)  Such 
applications  will  be  evaluated  on  a 
ca.se  by  ca.se  basis. 

Comments  or  changes  to  specific  mi- 
crographic  standards  and  guidelines 
are  a<-  t. allows: 

Index  Locations  -There  was  a  need 
for  clarification  of  an  apparent  con- 
flict in  the  regulation  on  index  loca- 
tions. Agencies  al.so  expres.sed  concern 
that  the  mandatory  requirement  on 
index  location  could  restrict  some 
types  of  retrieval  equipment  and  in- 
dexing systems.  The  apparent  conflict 
in  index  locations  was  resolved  by  de- 
leting paragraph  101-11  506- •2<c).  and 
the  requirement  in  paragraph  101^ 
11.506-3(b)  was  changed  to  allow  other 
index  locations  as  may  be  dictated  by 
special  system  constraints. 

Duplicate  Requirement— Objections 
were  raised  to  the  requirement  for 
producing  an  immediate  silver  dupli- 
cate in  all  permanent  record  microfilm 
systems  where  the  camera  microfilm 
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does  not  meet  archival  requirements. 
This  requirement  was  changed  to 
allow  agencies  to  submit  a  schedule 
for  the  production  of  the  archival  mi- 
crofihn.  This  avoids  the  heavy  cost 
that  might  bf  imposed  on  some  .sy.s- 
tems  by  the  immediate  duplicate  re- 
quirement. 

Quality  Index— .Some  comments 
were  received  that  the  requirement  for 
a  Quality  Index  of  5  was  not  realistic 
for  rotary  cameras  because  of  the  lim 
ited  resolution  capabilities  of  this  type 
of  equipment.  The  intent  of  this  re- 
quirement is  to  prescribe  a  standard  of 
image  quality  that  will  ensure  that  mi- 
crofilm copies  of  Federal  records  are 
of  acceptable  quality,  that  is.  legible 
without  difficulty.  A  Quality  Index  of 
5  as  prescribed  in  the  regulatiOin  pro- 
vides this  a.ssurance.  Any  equipment 
capable  of  providing  this  level  of  qual 
ity  may  be  used,  and  in  many  ca.ses  the 
rotary  camera  will  be  able  to  meet  the 
required  Quality  Index.  For  example: 
For  filming  source  documents  having  a 
character  height  of  2.0  mm  for  the 
lower  case  '  e"  at  24:1.  a  Quality  Index 
of  5  at  the  third  generation  requires  a 
resolving  power  of  less  than  90  lines/ 
mm.  This  re.solution  Is  within  the  ca- 
pabilities of  many  rotary  cameras.  For 
documents  using  smaller  type  sizes, 
the  Quality  Index  requirement  may 
exceed  the  resolution  capabilities  of 
certain  types  of  equipment  to  produce 
acceptable  quality  film  and  reproduc- 
tions. While  the  Quality  Index  does 
not  t:ike  into  con.sideration  the  con- 
ira.st  in  the  original  document,  it  is  the 
best  method  available  at  this  time  for 
mea.suring  image  resolution. 

It  was  suggested  that  an  alternative 
approach  to  ensuring  image  quality 
would  be  the  development  ot  stand- 
ards for  source  documents.  NAf^ 
agrees  that  a  standard  for  the  quality 
of  source  documents  ts  desirable.  How- 
ever, many  microfilming  applications 
in  the  Federal  Government  will  con- 
tinue to  involve  documentation  such 
as  historical  materials,  materials  re- 
ceived from  the  private  .sector,  and 
other  materials  for  which  such  stand- 
ards would  be  unenforceable. 

Density— The  density  ranges  .speci- 
fied in  9  101-11.506-3(6X2)  have  been 
changed  from  a  requirement  to  a  rec- 
ommended density  range.  They  pro- 
vide guidelines  for  Federal  agencies 
and  are  appropriate  for  the  types  of 
documents  specified.  The  paragraph 
was  changed  to  allow  flexibility  where 
peculiar  document  characteristics  or 
systems  considerations  may  require  it. 

Format— Format  requirements  were 
expanded  to  allow  a  wider  range  of 
formats  by  referencing  ANSI  as  well 
as  Federal  standards. 

Maintenance  Standards  for  Micro- 
forms-Storage standards  for  micro- 
forms were  changed  to  allow  use  of 
paper     containers     which     meet     the 


standards  prescribed  in  the  new  ANSI 
PH  1.53-1978.  The  prohibition  again.st 
the  use  of  dchumidilieis  using  desir- 
cants  In  storage  rooms  was  deleted.  A 
new  paragraph,  (e).  was  added  to  clari- 
fy that  Federal  agencies  are  responsi- 
ble for  in.spectlng  microfilm  records 
transferred  to  Federal  Records  Cen- 
ters in  accordance  with  the  provisions 
of  5101-11.507-2. 

U.sage  Standards  for  Microfilm - 
Agencies  commented  that  the  prohibi 
tion  on  the  use  of  the  ma.ster  micro 
form  for  reference  and  hig*i  volumi' 
duplication  purpo.se  was  unnc'-eii.sary. 
It  was  suggested  that  the  .subpart  be 
revised  to  allow  handling  of  the 
master  for  update  and  correction  as 
required  for  updatable  and  jacket  mi- 
crofilm systems.  The  subpart  was 
reworded  to  clarify  that  the  prohibi- 
tion on  the  u.se  of  the  ma-ster  applies 
only  to  permanent  record  microforms 
and  microforms  of  records  filmed  to 
dispo.se  of  the  original  record.  It  serv«'s 
as  a  guideline  for  all  other  microfilm 
sy.stems.  The  intent  is  to  protect  the 
master  from  damage  in  handling  Use 
of  the  ma.ster  for  updates  and  correc- 
tions IS  permitted. 

The  requirement  that  agencies  treat 
cla.ssified  information  on  microfilm  in 
accordance  with  DOD  Regulation 
5200. IR  was  deleted  Agencies  author- 
ized to  cla.ssify  documents  should  pro 
vide  appropriate  guidance  to  prote«t 
clas.sified  information  on  microforms. 

The  General  Services  Administra- 
tion has  determined  that  this  regula 
tion  will  not  Impose  unnece.s.sary  bur 
dens  on  the  economy  or  on  Individuals 
and.  therefore  Is  not  significant  for 
the  purposes  of  Exc"cutive  Ordt-r 
12044. 

Subpart  101-11.5  is  revised  to  read  a.s 
follows  and  the  table  of  contents  tor 
Part  101-11  is  amended  by  adding  or 
revising  the  following  entries: 

Subpart  lOI-lt.S— Mkrogrophict 

Sec 

101   II  500  Sropr  of  Kubpiu-t  f- 

101   11.501  Authority. 

101   11  502  Oefinition.s. 

101   11.503  Agency  prosrvn  respoaslbUil  u-n 

lot   11.504  NARS  rpsponsibilities. 

lot  -1 1  5u5  MirruKraphir  «vstem.s  analy.si.s. 

101   1 1.506  StandarcLs  and  Riiidelinrs  for  rrp 
ai  ion  of  microform  r«'cords. 

101-11  .M)6-l  Authorization. 

101   11  .Mi«  2  Preparation. 

101 -11. Sot  3  Mirrofilming. 

101   II. 507  Standard.s  and  guidelines  lor  I  In 
mnmtrnance  of  microform  records 

101 -n  507-1  Storage. 

101  11  507-2  Inspection. 

101-11.508  Standards  and  guldellnrs  (or  tht- 
use  of  mirroform  records. 

101  11.509  Di.spositlon    of    microform    rec- 
ords. 

101-11.510  Centralized    mlrrographir    .wrv 

ICrs. 

101  1 1.510-1  Services  available. 
101   11.510-2  Requesting  services. 
101-11.510-3  Pees  (or  scrvlcw. 


AirrHOsmr— Sec.  205(c).  63  SUt.  390  (40 
U£.C.  486(c)) 

Subpart  101-11.5 — Micrographics 

;  101-11.500    Scope  of  subpart. 

This  subpart  provides  (a)  standards, 
regulations,  and  guidelines  for  using 
micrographics  technology  in  the  cre- 
ation, use,  storage,  retrieval,  preserva- 
tion, and  disposition  of  Federal  Gov- 
ernment records  and  (b)  information 
concerning  micrographics  services 
available  from  the  National  Archives 
and  Records  Service  (NARS).  Addi- 
tional guidance  on  the  use  of  micro- 
graphics is  available  in  NARS  records 
management  handbooks. 

§101-11.501     Authority. 

As  provided  in  44  U.S.C.  chapters  29 
and  33,  the  Administrator  of  General 
Services  is  authorized  to  (a)  establish 
standards  for  the  photographic  and 
micrographic  production  and  repro- 
duction of  records  by  Federal  agencies 
with  a  view  to  disposal  of  the  original 
records;  (b)  establish  uniform  stand- 
ards within  the  Government  for  the 
storage,  use.  and  disposition  of  proc- 
essed microfilm  records;  (c)  develop 
and  promote  standards  to  improve  the 
management  of  records;  and  (d)  estab- 
lish, maintain,  and  operate  centralized 
microfilming  services  for  Federal  agen- 
cies. 

S  101-11.502    Dennitioiu. 

For  the  purpose  of  this  Subpart  101- 
11.5,  the  following  definitions  shall 
apply: 

(a)  Archive  microfilm.  Silver  halide 
microfilm  meeting  the  requirements  of 
Federal  Standard  No.  125D.  Film.  Pho- 
tographic and  Film.  Photographic, 
Processed  (for  permanent  records  u.se); 
American  National  Standards  Insti- 
tute (ANSI)  Standard  PHl.25-1976 
Safety  Photographic  Film,  Specifica- 
tions for;  PHI. 28-1976  Photographic 
Film  for  Archival  Records.  Silver 
Gelatin  Type  on  Cellulose  Ester  Base, 
Specifications  for;  PHl.41-1976  Photo- 
graphic Film  for  Archival  Records, 
Silver  Gelatin  Type  on  Polyester  Base, 
Specifications  for.  when  tested  by 
ANSI  Standard  PH4.8-1971.  Methyl- 
ene Blue  Method  for  Measuring  Thio- 
sulfate  and  Silver  Densitometric 
Method  for  Measuring  Residual 
Chemicals  in  Films.  Plates,  and 
Papers;  and  stored  in  accordance  with 
ANSI  Standard  PHI. 43- 1976,  Storage 
of  Processed  Safety  Photographic 
Film,  Practices  for.  • 

(b)  Computer  Output  Microfilm 
ICOM).  Microfilm  containing  data  pro- 
duced by  a  recorder  from  computer- 
generated  signals. 

(c)  Facility.  An  area  set  aside  for 
equipment  and  operations  required  in 
the  prcxiuction  or  reprcKluction  of  mi- 
croforms either  for  intenud  use  or  for 
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the   use  of  other  organizational  ele- 
ments of  the  Federal  Government. 

(d)  Microfilm.  (1)  Raw  (unexposed 
and  unprocessed)  film  with  character- 
istics that  make  it  suitable  for  use  in 
micrographics; 

(2)  The  process  of  recording  micro- 
images on  film;  and 

(3)  A  fine-grain,  high-resolution  pho- 
tographic film  containing  an  image 
greatly  reduced  in  size  from  the  origi- 
nal. 

(e)  Microform.  A  term  used  for  any 
form  containing  microimages. 

(f)  Micrographics.  The  science  and 
technology  of  document  and  informa- 
tion microfilming  and  associated  mi- 
crolorm  systems. 

(g)  Microimage.  A  unit  of  informa- 
tion, such  as  a  page  of  text  or  a  draw- 
ing, that  hais  t>een  made  too  small  to 
be  read  without  magnification. 

(h)  PerTtiajient  Record.  Any  record 
(see  44  UJS.C.  3301)  that  has  been  de- 
termined by  the  Archivist  of  the 
United  States  to  have  sufficient  his- 
torical or  other  value  to  warrant  its 
continued  preservation  by  the  Govern- 
ment. 

(i)  Micrographic  System.  A  configu- 
ration of  equipment  and  prt>cedures 
for  the  production,  reproduction, 
maintenance,  storage,  retrieval,  dis- 
play, or  use  of  microforms.  A  micro- 
graphic  system  may  involve  one  or 
more,  but  not  necessarily  all.  of  the 
functions  listed  above. 

$101-11.503    Agency  program  responsibil- 
ities. 

Each  agency  shalL 

(a)  Issue  internal  regulations  and 
procedures  for  the  submission,  review, 
and  approval  or  disapproval  of  pro- 
posed micrographic  systems  and  appli- 
cations; 

(b)  Issue  procedures  for  evaluating 
the  continued  efficiency  and  effective- 
ness of  micrographic  systems  and  ap- 
plications; 

(c)  Review  ongoing  micrographic 
systems  periodically  for  conformance 
to  established  policies,  procedures,  and 
standards; 

(d)  Develop  and  maintain  a  complete 
and  accurate  inventory  of  microgra- 
phic production  and  reproduction 
equipment  within  the  agency;  e.g.. 
cameras,  processors,  duplicators,  COM 
recorders  for  the  piupose  of  resource 
management.  The  inventory  shall,  as  a 
minimum.  Include:  Type  of  equipment, 
name  of  manufacturer,  model  and 
serial  number,  date  of  acquisition,  lo- 
cation, and  purchase  or  rental  status: 

(e)  Disseminate  all  NARS  publica- 
tions containing  micrographics  stand- 
ards and  guidelines  and  other  current 
information  concerning  the  advan- 
tages and  limitations  of  micrographic 
systems  to  managers  and  operating  of- 
ficials Involved  in  the  development  or 
operation  of  micrographic  systems; 
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(f)  Assign  responsibility  for  the 
review  and  approval  of  all  microgra- 
phic systems  to  a  specific  office  or  of- 
ficial. The  responsible  office  or  official 
shall  establish  procedures  for  the 
review  and  approval  of  ongoing  and 
proposed  system  and  application  re- 
quests to  ensure  that  they  are  com- 
plete and  contain  the  information 
shown  in  §  101-11.505;  and 

(g)  Submit  to  General  Services  Ad- 
ministration (NRO),  Washington.  DC 
20408,  one  copy  of  agency  directives 
issued  in  accordance  with  paragraphs 
101-11.503(a).  (b).  and(f). 

§  101-1 1.501    NARS  responsibilities. 

NARS  shaU: 

(a)  Disseminate  to  agencies  the 
standards  and  criteria  necessary  for 
developing,  evaluating,  and  operating 
micrographic  systems.  This  includes: 

(1)  Information  to  acquaint  poten- 
tial users  with  micrographics  technol- 
ogy and  its  various  applications; 

(2)  Methods  and  procedures  for  con- 
ducting feasibility  studies; 

(3)  Criteria  for  estimating  cost  and 
guidelines  for  comparing  existing  and 
proposed  systems  with  alternative  ap- 
proaches; 

(4)  Standards  for  microforms  and 
formats,  and  guidelines  for  selecting 
appropriate  micrographic  systen«  for 
specific  types  of  applications;  and 

(5)  Standards  and  guidelines  for 
evaluating  the  continuing  efficiency 
and  effectiveness  of  micrographic  sys- 
tems; 

(b)  Analyze  Govenunent-wide  prac- 
tices through  research  projects  and  in- 
spections to  determine  areas  in  which 
the  application  of  micrographics  will 
improve  efficiency  and  effectiveness  in 
the  creation  and  use  of  documents  and 
information; 

(c)  Conduct  periodic  inspections  of 
agencies'  micrographics  programs  as 
part  of  the  NARS  records  manage- 
ment program  evaluation  prescribed  in 
5101-11.103,  Agency  program  evalua- 
tion; 

(d)  Coordinate  with  the  Government 
Printing  Office  (GPO)  on  matters  in- 
volving micropublishing.  with  the  Na- 
tional Bureau  of  Standards  (NBS)  on 
Federal  Information  Processing  Stand- 
ards concerning  micrographics,  and 
with  the  Automated  Data  and  Tele- 
communications Service  (ADTS). 
GSA.  on  procurement  and  use  of  COM 
equipment; 

(e)  Respond  within  60  days  to 
agency  requests  to  the  Office  of  Fed- 
eral Records  Centers  (NO  for  authori- 
zation to  dispose  of  original  records 
after  microfilming  as  prescribed  in 
S  101-11.506-1;  and 

(f )  Provide  centralized  micrographic 
services  described  in  5  101-11.510. 
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§101-1I..>03    Mkrofcraphic  ByRt«ni)i  analy- 
sis. 

(a)  A  system  analysis  including  a 
cost/benefit  analysis  shall  be  conduct- 
ed by  the  agency  prior  to  the  decision 
to  establish  a  micrographic  system. 
The  cost/benefit  analysis  shall  include 
a  comparative  cost  analysis  in  accord- 
ance with  Office  of  Management  and 
Budget  (OMB)  Circular  A-76,  if  it 
meets  the  guidelines  described  therein. 

(b)  The  system  analysis  shall  con- 
tain the  following  items: 

(1)  An  examination  of  the  current 
operating  system  to  evaluate  the  need 
for  the  documents  or  information  and 
the  use  to  which  tlv?y  are  put. 

(2)  A  consideration  of  the  alterna- 
tives to  micrographics  including  such 
measures  as: 

(i)  Revising  records  control  sched- 
ules to  provide  for  the  disposition  of 
paper  records  by  disposal,  by  transfer 
of  inactive  paper  records  to  the  Feder- 
al records  centers,  or  by  offer  of  per- 
manently valuable  paper  records  to 
the  National  Archives  and  Records 
Service;  and 

(ii)  Improving  current  retrieval  and 
distribution  procedures  using  paper 
records. 

(3)  A  consideration  of  all  feasible  al- 
ternative methods  of  creating  the  mi- 
croform records,  such  as: 

(i)  Purchase,  lease,  or  lease-purchase 
of  equipment. 

(ii)  Sharing  micrographic  production 
equipment  already  in  the  agency. 

(iii)  Using  the  micrographic  facility 
of  another  agency. 

(iv)  Contracting  for  NARS  reimburs- 
able micrographic  services. 

(V)  Contracting  with  a  non-Govern- 
ment commercial  senices  firm. 

(vi)  Other  alternatives  identified  in 
the  analysis. 

(4)  An  analysis  of  the  workload  and 
staffing  requirements  to  ensure  suffi- 
cient trained  personnel  to  operate  and 
maintain  the  micrographic  system. 

(5)  An  examination  of  the  informa- 
tion needs  of  the  user  when  determin- 
ing reduction  ratio,  format,  quality 
control  procedures,  viewing  equip- 
ment, and  user  training. 

(6)  A  review  to  ensure  compatibility 
of  microforms  used  within  the  agency 
and  those  used  to  transmit  informa- 
tion to  other  agencies  and  the  public. 

(7)  A  determination  of  the  availabil- 
ity and  cost  of  specialized  space  re- 
quiremenus;  i.e..  temperature,  humid- 
ity control,  or  plumbing. 

(c)  The  chosen  alternative  shall  be 
the  most  cost  effective  and  efficient 
system  unless,  overriding  intangible 
benefits  necessitate  an  alternate  deci- 
sion. 

(d)  Procurement  of  COM  equipment 
is  subject  to  the  provisions  of  41  CFR 
101-32  covering  utilization  and  pro- 
curement of  automatic  data  processing 
equipment. 


RULES  AND  REGULATIONS 

(e)  Procurement  of  equipment  for 
micropublishing  is  subject  to  the  pro- 
visions of  the  Government  Printing 
and  Binding  Regulations  published  by 
the  Joint  Committee  on  Printing,  Con- 
gress of  the  U.S. 

§101-11.504    Standards  and  guidelines  for 
creation  of  microform  recordH. 

S  101-1 1.50«-1     Authorization. 

(a)  Agencies  proposing  to  microfilm 
records  to  dispose  of  the  original  rec- 
ords shall  request  authority  on  Stand- 
ard Form  (SF)  115,  Request  for  Rec- 
ords Disposition  Authority,  in  accord- 
ance with  5101-11.406-2.  The  SF  115 
shall  provide  for  the  disposition  of 
original  records  and  microforms. 

(1)  Agencies  proposing  microfilming 
methods  and  procedures  meeting  the 
standards  in  §101-11.506-3  shall  in- 
clude on  the  SF  115  the  following  cer- 
tification: •This  certifies  that  the  rec- 
ords described  on  this  form  will  be  mi- 
crofilmed in  accordance  with  the 
standards  set  forth  in  41  CFR  101- 
11.506.' 

(2)  Agencies  whose  proposed  micro- 
filming methods  and  procedures  do 
not  meet  the  standards  in  §  101- 
11.506-3  shall  include  on  the  SF  115  a 
description  of  the  system  and  stand- 
ards proposed  for  use. 

(b)  Agencies  proposing  to  retain  and 
•  store  the  silver  original  microforms  of 

permanent  records  after  disposal  of 
the  original  records  shall  include  on 
the  SF  115  a  statement  that  storage 
conditions  shall  adhere  to  the  stand- 
ards of  §§101-11.507  and  101-11.508. 
Such  agencies  shall  also  indicate  when 
the  first  inspection  of  microfilm  re- 
quired by  §101-11.507-2  will  be  con- 
ducted. 

(c)  Agencies  proposing  to  retain  the 
original  records  in  accordance  with  the 
approved  records  disposition  schedule 
should  not  submit  an  SF  115.  These 
agencies  may  apply  agency  standards 
and  requirements  for  creation  of  mi- 
croforms of  the  records.  The  agency 
shall,  however,  ensure  that  the  re- 
quirements of  §101-11.503  are  satis- 
fied. 

§101-11.50«-2    Preparation. 

(a)  The  integrity  of  the  original  rec- 
ords authorized  for  disposal  shall  be 
maintained  by  ensuring  that  the  origi- 
nal microforms  are  adequate  substi- 
tutes for  the  original  records  and  serve 
the  purpose  for  which  such  records 
were  created  or  maintained.  Copies 
shall  be  complete  and  contain  all 
record  information  shown  on  the  origi- 
nals. 

(b)  The  records  shall  be  arranged, 
identified,  and  indexed  so  that  any  in- 
dividual document  or  component  of 
the  records  can  be  Jocated.  At  a  mini- 
mum, the  records  shall  Include  infor- 
mation identifying  the  agency  and  or- 


ganization; the  title  of  the  records;  the 
number  of  identifier  for  each  unit  of 
film:  the  security  classification,  if  any; 
and  the  Inclusive  dates,  names,  or 
other  data  Identifying  the  records  to 
be  included  on  a  unit  of  film. 

§101-11.506-3    Microniming. 

(a)  The  film  stock  used  to  make  mi- 
croforms of  permanent  records  for  the 
purpose  o(  disposal  of  the  original 
shall  conform  to  Federal  Standard  No. 
125D  and  be  on  safety-base  permanent 
record  film  as  specified  In  ANSI 
PHl.25-1976,  Safety  Photographic 
l^lm.  Specifications  for;  PHl.28-1976. 
Photographic  Film  for  Archival  Rec- 
ords. Silver  Gelatin  Type  on  Cellulose 
Easier  Base.  Specifications  for;  PHI. 41- 
1976,  Photographic  Film  for  Archival 
Records.  Silver  Gelatin  Type  on  Poly- 
ester Base.  Specifications  for:  and 
tested  according  to  PHI. 29-1971,  Curl 
of  Photographic  Film,  Methods  for 
Determining  the:  and  PHl.31-1973. 
Brittleness  of  Photographic  Film. 
Method  of  Determining  the.  Proce- 
dures for  testing  are  covered  in  Feder- 
al Standard  No.  170B,  Film  Photo- 
graphic. Black  and  White.  Cla.ssifica- 
tion  and  Testing  Methods,  which  cites 
ANSI  standards.  To  ensure  protection 
for  permanent  records,  agencies  using 
microfilm  systems  which  do  not  pro- 
duce silver  halide  originals  meeting 
the  above  standards  shall  submit  with 
the  SF  115  required  by  §  101-11.506-1. 
a  schedule  for  the  production  of  silver 
duplicates  meeting  the  standards. 

(b)  All  indexes,  registers,  or  other 
finding  aids,  if  microfilmed,  shall  be 
placed  in  the  first  frames  at  the  begin- 
ning of  a  roll  of  film  or  in  the  last 
frames  of  a  microfiche  or  microfilm 
jacket.  Computer-generated  micro- 
forms shall  have  the  indexes  following 
the  data  on  a  roll  of  film  or  in  the  last 
frames  of  a  microfiche  or  microfilm 
jacket.  Other  index  locations  may  be 
used  only  if  dictated  by  special  system 
constraints. 

(c)  Systems  that  produce  original 
permanent  records  on  microfilm  with 
no  paper  original;  e.g..  COM,  shall  be 
designed  so  that  they  produce  micro- 
film which  meets  the  standards  of  this 
§101-11.506-3. 

(d)  Microfilm  processing. 

( 1 )  Microforms  of  permanent  records 
planned  for  the  purpose  of  disposal  of 
the  original  shall  be  processed  so  that 
the  rrsidual  thiosulfate  ion  concentra- 
tion will  not  exceed  0.7  microgram  per 
square  centimeter  in  a  clear  area. 
Agencies  or  services  that  conduct  tests 
for  Federal  agencies  shall  meet  this  re- 
quirement by  performing  the  methy- 
lene blue  test  specified  in  ANSI 
PH4. 8-1971.  Agencies  that  do  not  have 
testing  facilities  or  use  commercial 
testing  services  shall  submit  a  sample 
for  testing  from  a  clear  area  of  the 
film  measuring  at  least  6  square  inches 


(i.e..  12  Inches  of  16mm  film;  6  inches 
of  35mm  film.  3  aperture  cards,  or  1 
microfiche),  to  General  Services  Ad- 
ministration (NAP),  Washington.  DC 
20408.  A  charge  will  be  made  for  each 
sample  tested.  Charges  are  announced 
in  the  FPMR  Bulletins. 

(2)  If  the  processing  is  to  be  of  the 
reversal  type,  it  shall  be  full  photo- 
graphic reversal:  i.e..  develop,  bleach, 
expose,  develop,  fix,  and  wash. 

(e)  Quality  standards.  (1)  The 
method  for  determining  minimum  res- 
olution on  microforms  of  source  docu- 
ments shall  conform  to  the  Quality 
Index  Method  of  determining  resolu- 
tion and  anticipated  losses  when  dupli- 
cating as  described  in  the  National  Mi- 
crographics Association  (NMA)  Rec- 
ommended Practice  MS104. 


RULES  AND  REGULATIONS 

(i)  For  permanent  records,  a  Quality 
Index  of  five  is  required  at  the  third- 
generation  level. 

(ii)  For  nonpermanent  records,  a 
Quality  Index  of  five  is  required  at  the 
level  of  the  specific  number  of  genera- 
tions used  in  the  system. 

(iii)  Resolution  tests  shall  be  per- 
formed using  the  NBS  1010a  Micro- 
copy Resolution  Test  Chart  smd  the 
patterns  will  be  read  following  the 
instructions  provided  with  the  chart. 

(iv)  The  character  used  to  determine 
the  height  used  in  the  Quality  Index 
formula  shall  be  the  smallest  charac- 
ter used  to  display  record  information. 

(2)  The  background  photographic 
densities  on  microforms  must  be  ap- 
propriate to  the  type  of  dociunents 
being  filmed.  Recommended  back- 
ground densities  are  as  follows: 


Classificittion 


Description  of  documents 


Background 
density 


Group  1 ., 
Group  2.. 


Groups „.... 

Group  4 

Groups 


HlKh-quality  printed  books,  periodicals,  and  dense  typing 1.30-l.SO 

Fine-line  originals,  letters  typed  with  a  worn  ribbon,  pencil         l.lS-1.40 

writing  with  a  soft  lead,  and  documents  with  small  printing. 
Pencil  drawings,  faded  printing,  graph  paper  with  pale,  fine         1.00-1.20 

colored  lines,  and  very  small  printing  such  as  footnotes. 
Very  weak  pencil  manuscripts  and  drawings,  and  poorly  print-         0.90-1.10 

ed.  faint  documents. 
COM _ l.SO-2.00 


The  procedure  for  density  measure- 
ment is  described  in  NMA  Recom- 
mended Practice  MS104-1972. 

(3)  Computer  Output  Microforms 
shall  meet  the  NMA  Standard  MSl- 
1971.  Quality  Standards  for  Computer 
Output  Microfilm. 

(f)  Microforms  and  formats.  (1)  The 
following  formats  shall  be  mandatory 
standards  for  microforms  produced  by 
or  for  Federal  agencies: 

(i)  The  formats  described  in  ANSI 
Standard  MS14-1978,  Specifications 
for  16  and  35mm  Microfilms  in  Roll 
Form,  shall  be  used  for  microfilming 
source  documents  on  16mm  roll  film. 
A  reduction  ratio  of  24:1  shall  be  used 
whenever  document  size  permits. 

(ii)  The  formats  described  in  ANSI 
Standard  MS  14- 1978,  Specifications 
for  16  and  35mm  Microfilms  in  Roll 
Form,  shall  be  used  for  microfilming 
source  documents  on  35mm  roll  film. 
When  microfilming  on  35mm  film  for 
aperture  card  applications,  format  2 
prescribed  in  MIL-STD  399A,  Military 
Standard  Microform  Formats,  shall  be 
mandatory. 

(iii)  Format  3  prescribed  in  MIL- 
STD  399A  shall  be  used  for  aperture 
cards. 

(iv)  For  microfilming  source  docu- 
ments on  microfiche,  the  formats  pre- 
scribed in  MIL-STD  399A  and  the 
standards  and  specifications  refer- 
enced therein  shall  be  used  where  ap- 
propriate for  the  size  of  documents 
being  filmed. 


(v)  Mandatory  Federal  COM  format 
standards  are  contained  in  Federal  In- 
formation Processing  Standards 
(FIPS)  Publication  Number  54  which 
is  hereby  incorporated  by  reference. 

(2)  The  outside  dimensions  for  mi- 
crofilm jackets  shall  be  148.00-1- 0.00 
-l.00mmX105.00 -(-0.00-0.75. 

(g)  Microfilm  duplicating.  The  pro- 
duction of  more  than  250  duplicates 
from  an  original  microform:  i.e..  one 
roll  of  microfilm  100  feet  in  length  or 
one  microfiche,  requires  the  approval 
of  the  Joint  Committee  on  Printing, 
Congress  of  the  United  States,  as  set 
forth  in  the  Government  Printing  and 
Binding  Regulations.  Administrative 
records  and  accounting  reports  are 
exempted  from  this  requirement. 

§101-11.507    Standards  and  guidelines  for 
the  maintenance  of  microform  records. 

§101-11.507-1    Storage. 

Nonpermanent  microform  records 
can  be  safely  maintained  under  the 
same  conditions  as  most  paper  records. 
The  following  standards  as  specified  in 
ANSI  PHl.43-1976  are  required  for 
storing  permanent  record  microforms: 

(a)  Microforms  stored  in  roll  form 
shall  be  wound  on  cores  of  reels  made 
of  noncorroding  materials  such  as  non- 
ferrous  metals  or  inert  plastics.  Other 
metals  may  be  used  provided  that  they 
are  coated  with  a  corrosion-resistant 
finish.  Plastics  and  coated  metals  that 
may  exude  fumes  during  storage  shall 
not  be  used.  Rubber  bands  shall  not  be 
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used  for  confining  film  on  reels  or 
cores.  If  paper  bands  are  used,  the 
paper  shall  meet  the  specifications  of 
ANSI  PHI. 53-1978. 

(b)  Storage  containers  for  micro- 
forms shall  be  made  of  inert  materials 
such  as  metal  or  plastic.  Containers 
made  of  paper  products  should  be 
avoided  unless  the  conditions  pre- 
scribed in  ANSI  Standard  PHl.53-1978 
are  met.  The  containers  shall  be  closed 
to  protect  the  microforms  from  envi- 
ronmental inpurities  and  improper  hu- 
midities. 

(c)  Storage  rooms  or  vaults  for  archi- 
val microforms  shall  be  fire-resistant 
and  must  not  be  used  for  other  pur- 
poses such  as  storage  of  other  materi- 
als, office  space,  or  working  areas.  The 
National  FHre  Protection  Association 
(NFPA)  publication  NFPA  232,  Protec- 
tion of  Records,  1970,  provides  further 
guidance.  Protection  from  damage  by 
water  shall  be  accomplished  by  storing 
permanent  record  microforms  above 
reasonably  anticipated  flood  stages. 

(d)  Environmental  conditions  re- 
quired. (1)  The  relative  humidity  of 
the  storage  room  or  vault  shall  range 
from  20  to  40  percent  with  an  opti- 
mum of  30  percent.  Rapid  and  wide- 
range  humidity  changes  will  be  avoid- 
ed and  shall  not  exceed  a  5  percent 
change  in  a  24-hour  period. 

(2)  Temperature  shall  not  exceed  70* 
F.  Rapid  and  wide-range  temperature 
changes  shall  be  avoided  and  shall  not 
exceed  a  5  percent  change  In  a  24-hour 
period.  A  storage  temperature  of  35"  P. 
or  below  should  be  used  for  color  film. 

(3)  Solid  particles,  which  may  abrade 
film  or  react  with  the  Image,  shall  be 
removed  by  mechanical  filters  from  air 
supplied  to  housings  or  rooms  used  for 
archival  storage.  The  mechanical  fil- 
ters are  preferably  of  dry  media  type 
having  an  arrestance  or  cleaning  effi- 
ciency of  not  less  than  85  percent  as 
determined  by  the  stain  test  described 
In  ASHRAE  Standard  52-68(11). 

(4)  Gaseous  impurities  such  as  per- 
oxides, oxidizing  agents,  sulphur  diox- 
ide, hydrogen  sulfide,  and  others 
which  cause  deterioration  of  micro- 
forms shall  be  removed  from  the  air 
by  suitable  washers  or  absorbers.  Ar- 
chival microforms  shall  not  be  stored 
In  the  same  room  with  nonsilver  gela- 
tin films.  They  also  shall  not  be  stored 
In  another  room  using  the  same  venti- 
lation system  because  gases  given  off 
by  the  other  films  may  damage  or  de- 
stroy the  Images  on  the  sliver  archival 
films. 

§101-11.507-2    Inspection. 

(a)  Master  films  of  permanent 
record  microforms  and  records  micro- 
filmed to  dispose  of  the  original  record 
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shall  be  inspected  every  2  years  during 
their  scheduled  life.  The  inspection 
shall  be  made  using  a  1  percent  ran- 
domly selected  sample  In  the  following 
categories:  70  percent  microforms  not 
previously  tested,  20  percent— micro- 
forms tested  in  the  last  inspection,  and 
10  percent— control  group.  The  control 
group  shall  represent  samples  of  mi- 
croforms from  the  oldest  microforms 
filmed  through  the  most  current.  The 
results  of  the  inspection  shall  be  re- 
ported to  General  Services  Adminis- 
tration (NO,  Washington.  DC  20408, 
30  days  after  the  inspection  is  com- 
pleted. Reports  shall  include  (1)  the 
quantity  of  microform  records  on 
hand;  i.e.,  number  of  rolls  and  number 
of  microfiche;  (2)  the  quantity  of  mi- 
croforms inspected;  (3)  the  condition 
of  the  microforms;  (4)  any  defects  dis- 
covered; and  (5)  corrective  action 
taken. 

(b)  The  elements  of  the  inspection 
shall  consist  of  (1)  an  inspection  for 
aging  blemishes  following  the  guide- 
lines in  the  National  Bureau  of  Stand- 
ards Handbook  96,  Inspection  of  Proc- 
essed Photographic  Record  Films  for 
Aging  Blemishes;  (2)  a  rereading  of 
resolution  test  targets;  (3)  a  remeasur- 
ement  of  density;  and  (4)  a  certifica- 
tion of  the  environmental  conditions 
under  which  the  microforms  are 
stored,  as  shown  in  §  101-11.506-1. 

(c)  An  inspection  log  shall  be  main- 
tained. Information  to  be  contained  in 
the  log  shall  include  (Da  complete  de- 
scription of  all  records  tested  (title; 
numl>er  or  identifier  for  each  unit  of 
film;  and  inclusive  dates,  names,  or 
other  data  identifying  the  records  on 
the  unit  of  film);  (2)  the  record  group; 
I.e.,  newly  tested,  previously  tested;  or 
control  group;  (3)  the  date  of  inspec- 
tion; (4)  the  elements  of  inspection;  (5) 
the  defects  uncovered;  and  (6)  the  cor- 
rective action  taken.  In  addition,  the 
log  shall  contain  the  results  of  all  ar- 
chival film  tests  required  by  8  lOl- 
ll.SOe-S. 

(d)  An  agency  having  in  its  custody  a 
master  microform  that  is  deteriorat- 
ing, as  shown  by  the  inspection,  shall 
prepare  a  silver  duplicate  to  replace 
the  deteriorating  master. 

(e)  Agencies  are  responsible  for  the 
inspection  of  agency  microfilm  records 
transferred  to  Federal  Records  Cen- 
ters. 

§101-11.508    SUndards  and  guideline*  for 
the  use  of  microform  records. 

(a)  The  master  microform  shall  not 
be  used  for  reference  purposes.  Dupli- 
cates shall  be  used  for  reference  and 
for  further  duplication  on  a  recurring 
basis  or  for  large-scale  duplication,  as 
for  distribution  of  records  on  micro- 
form. Agency  procedures  shall  ensure 
that  master  microforms  remain  clean 
and  undamaged  during  the  duplication 
process. 


RULES  AND  REGULATIONS 

(b)  Agencies  retaining  the  original 
record  in  accordance  with  an  approved 
records  disposition  schedule  may 
apply  agency  standards  for  the  use  of 
microform  records. 

§  101-11.509    Dispoaition  of  microform  rec- 
ords. 

The  disposition  of  microform  rec- 
ords shall  be  carried  out  in  the  same 
manner  prescribed  for  other  types  of 
records  in  Subpart  101-11.4,  with  the 
following  additional  requirements; 

(a)  The  silver  halide  original  (or  a 
silve  halide  duplicate  microform 
record  created  in  accordance  with  §10- 
111.506-3),  plus  one  copy  (silver,  diazo. 
or  vesicular),  for  permanent  records, 
of  each  record  microfilmed  by  an 
agency,  shall  be  verified  for  complete- 
ness and  accuracy.  The  microforms 
shall  be  transferred  to  an  approved 
agency  records  center,  the  National 
Archives,  or  to  a  Federal  Records 
Center,  at  the  time  that  the  records 
are  to  be  retired  in  accordance  with 
the  approved  records  control  schedule. 

(b)  The  microforms  shall  be  accom- 
panied by  information  identifying  the 
agency  and  organization;  the  title  of 
the  records;  the  number  or  Identifier 
for  each  unit  of  film;  the  security  clas- 
sification, if  any;  the  Inclusive  dates, 
names,  or  other  data  identifying  the 
records  to  be  liKluded  on  a  unit  of 
film;  and  a  certification  by  an  agency 
official  that  the  microforms  were  pro- 
duced in  the  normal  course  of  agency 
operations  and  that  care  has  been 
taken  to  ensure  that  the  microforms 
are  a  complete  and  accurate  copy  of 
the  original  records. 


§101-11.510    Centralized 
•enriccs. 


micrographic 


§101-11.310-1     Services  available. 

The  following  micrograph  ic  services 
of  the  National  Archives  and  Records 
Service  are  available  to  Federal  agen- 
cies: 

(a)  Technical  advice  and  assistance 
in  designing  and  Implementing  agency 
projects  and  progranis  to  preserve  rec- 
ords, reduce  volume,  provide  security 
copies,  make  duplicate  copies,  or  im- 
prove information  retrieval  systems; 

(b)  Information  on  current  uses  of 
micrographics,  new  micrographic  tech- 
niques, and  developments  in  the  field: 
and 

(c)  Reimbursable  microfilming  serv- 
ices including  the  preparation,  index- 
ing, and  filming  of  records,  inspection 
of  film,  and  labeling  of  film  contain- 
ers. 

§101-11.510-2    Requenting  services. 

(a)  Agencies  desiring  technical  as- 
sistance from  NARS  should  communi- 
cate with  General  Services  Adminis- 
tration (NR).  Washington,  DC  20408. 


or  the  appropriate  regional  National 
Archives  and  Records  Service, 

(b)  Agencies  desiring  microfilming 
services  should  contact  General  Serv- 
ices Administration  (NO,  Washington. 
DC  20408,  or  the  nearest  regional 
Office  of  the  National  Archives  and 
Records  Service  or  any  of  the  Federal 
Archives  and  Records  Centers. 

§101-11.510-3    Fees  for  services. 

The  fees  for  microfilming  services 
will  be  announced  in  GSA  bulletins. 
For  microfilming  services  not  listed, 
contact  the  office  shown  in  §  101- 
11.510-2(b). 

(Sec.  205(c).  63  SUt.  390.  40  VJS.C.  486<c)> 

Dated:  February  28,  1979. 

Jay  SoLOHoif . 
Administrator  of  General  Services. 
(FR  Doc.  79-7927  PUed  3-14-79;  8:45  ami 
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Titi*  43 — Public  Lands:  Interior 

CHAPTER  II— BUREAU  OF  LAND 
MANAGEMENT 

APfENOIX— PUMJC  LAND  OROUS 

(Public  Land  Order  5659:  UUh  19068) 
I         UTAH 

Partial  Revocation  of  Air  Navigotion 
SHo  WHh«lrawal 

AGENCY:  Bureau  of  Land  Manage- 
ment (Interior). 

ACTION:  Pinal  Rule. 

SUMMARY:  This  order  will  restore 
approximately  239  acres  to  operation 
of  the  public  land  laws  generally,  in- 
cluding the  mining  and  mineral  leas- 
ing laws. 

EFFECTIVE  DATE:  April  12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Eldon  G.  Hayes— 202-343-8731. 

By  virture  of  the  authority  con- 
tained in  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  1976.  90  SUt.  2751;  43 
U.S.C.  1714.  it  is  ordered  as  follows: 

1.  The  departmental  order  of  Febru- 
ary 22.  1943.  creating  Air  Navigation 
Site  Withdrawal  No.  199.  Is  hereby  re- 
voked so  far  as  it  affects  the  following 
described  lands: 

Salt  Lake  Meiudiam 

T.  7  N..  R.  17  W.. 
Sec.  6,  SHNEV4  lot  5.  WH  lot  5.  SEV<  lot  5. 
lot       6,       SHNEV4.       SV4NV2SEV«NWV«. 
SVsSEV«NW>/«.  NEViSWVi.. 

The  area  described  aggregates  238.77 
acres  in  Box  Elder  County. 

The  land  is  located  about  30  miles 
north  of  Wendover,  Utah,  and  is  on  a 


gently  rolling  plain  at  an  approximate 
elevation  of  4.412  feet  above  sea  level. 

2.  At  10  a.m.  on  April  12.  1979.  the 
lands  shall  be  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the  require- 
ments of  applicable  law.  All  valid  ap- 
plications received  at  or  prior  to  10 
a.m.  on  April  12,  1979,  shall  be  consid- 
ered as  simultaneously  filed  at  that 
time.  TJio.se  received  thereafter  shall 
be  considered  In  the  order  of  filing. 

3.  At  10  a.m.  on  April  12.  1979.  the 
lands  will  be  open  to  location  under 
tlie  United  States  mining  laws  and  to 
applications  and  offers  under  the  min- 
eral U'a.sing  laws. 

Inquiries  should  be  addressed  to  the 
State  Director.  Bureau  of  Land  Man- 
agement. Utah  State  Office.  136  East 
South  Temple.  Salt  Lake  City,  Utah 
84111. 

Guy  R.  Martin, 
Assistant  Secretary 
of  the  Interior. 
March  7.  1979. 

[FR  Doc.  79-7939  Piled  3-14-79:  8:45  am] 
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Title  49 — Transportation 

CHAPTER  V— NATIONAL  HIGHWAY 
TRAFFIC^  SAFETY  ADMINISTRA- 
TION, DEPARTMENT  OF  TRANS- 
PORTATION 

[Docket  25.  Notice  31) 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

Uniform  Tire  Quality  Grading 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

ACTION:  Final  rule  and  establish- 
ment of  effective  dates. 

SUMMARY:  This  notice  announces 
the  effective  dates  for  application  of 
the  Uniform  Tire  Quality  Grading 
(UTQG)  regulation  to  radial  tires  and 
dLscusses  comments  on  previously  an- 
nounced testing  and  analysis  of  radial 
tire  treadwear  under  the  road  test  con- 
ditions of  the  UTQG  regulation.  The 
regulation  will  provide  consumers  with 
useful,  comparative  data  upon  which 
to  base  informed  decisions  in  the  pur- 
chase of  radial  tires. 

This  notice  also  interprets  the  effect 
of  the  thirty-day  stay  of  the  UTQG  ef- 
fective dates,  granted  by  the  U.S. 
Court  of  Appeals  for  the  Sixth  Circuit, 
and  corrects  an  inadvertant  error  in 
the  text  of  the  regulation. 

EFFECTIVE  DATE:  For  all  require- 
mrnts  other  than  the  molding  require- 
ment of  paragraph  (d)(l)(l)(A)  and  the 
first  purcha.ser  requirement  of  para- 
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graph  (d)(l)(iil),  the  effective  date  for 
radial  tires  is  April  1.  1980. 

For  paragraph  (d)(l)(l)(A).  the  mold- 
ing requirement,  and  paragraph 
(d)(l)(iil).  the  first  purchaser  require- 
ment, the  effective  date  for  radial  tires 
is  October  1.  1980. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  F.  Cecil  Brenner,  Office  of  Auto- 
motive Ratings,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington. 
D.C.  20590.  202-426-1740. 

SUPPLEMENTARY  INFORMATION: 
Acting  under  the  authority  of  the  Na- 
tional Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (the  "Act')  (15 
U.S.C.  1381.  et  seq.).  the  NHTSA  re- 
published as  a  final  rule  the  UTQG 
Standards,  establishing  a  system  for 
grading  passenger  car  tires  in  the  per- 
formance areas  of  treadwear,  traction 
and  temperature  resistance  (43  FR 
30542;  July  17,  1978).  The  regulation 
will  provide  consumers  with  useful, 
comparative  data  upon  which  to  base 
informed  decisions  in  the  purchase  of 
tires.  Extensive  rulemaking  preceded 
the  July  17th  notice,  and  a  compre- 
hensive discussion  of  the  regulation's 
purpose  and  technical  justification 
may  be  found  in  a  series  of  earlier  Fed- 
eral Register  notices  (40  FR  23073: 
May  28.  1975;  39  FR  20808;  June  14. 
1974;  39  FR  1037;  January  4.  1974;  36 
FR  18751;  September  21,  1971). 

The  July  17  notice  also  established 
effective  dates  for  application  of  the 
regulation  to  bias  and  bias-belted  tires. 
E^stablishment  of  an  effective  date  for 
radial  tires  was  deferred  pending  fur- 
ther analysis  of  test  results  relating  to 
the  treadwear  properties  of  radials. 
Questions  concerning  the  two  other 
performance  areas  of  the  standard, 
traction  and  temperature  resistance 
had  previously  been  resolved,  and 
therefore  are  not  discussed  in  this 
notice. 

On  November  2.  1978.  NHTSA  issued 
a  notice  (43  FR  51735;  November  6. 
1978)  announcing  the  availability  for 
Inspection  of  the  results  of  the  agen- 
cy's test  program  for  radial  tires  and 
NHTSA  "s  analysis  of  the  test  results 
(Docket  25;  Notice  28).  A  thirty -day 
period,  later  extended  to  45  days  (43 
FR  57308;  December  7.  1978),  was  pro- 
vided for  public  comment  on  the  data 
and  analysis.  After  examination  of  all 
comments  received,  NHTSA  has  con- 
cluded that  an  effective  date  for  grad- 
ing of  radial  tires  under  the  UTQG 
system  can  and  should  be  established 
at  this  time. 

Need  for  Grading  of  Radial  Tires 

In  response  to  Notice  28,  several^ 
commenters  pointed  out  the  impor-' 
tance  of  extending  the  UTQG  Stand- 
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ards  to  radial  tires  at  the  earliest  pos- 
sible date.  The  Federal  Trade  Commis- 
sion (FTC),  while  recognizing  the  es- 
tablishment of  a  credible  system  for 
grading  bias  and  bias-belted  tires  as  a 
substantial  accomplishment,  com- 
mented that  extension  of  the  system 
to  radial  tires  will  be  of  special  signifi- 
cance to  the  public.  The  FTC.  the 
Center  for  Auto  Safety  (CFAS).  and 
Consumer's  Union  noted  the  Increas- 
ing share  of  the  tire  market  represent- 
ed by  radial  tires,  which  now  account 
for  approximately  half  of  the  replace- 
ment tire  market  and  an  even  higher 
percentage  of  original  equipment 
sales.  CFAS  noted  that  NHTSAs  test 
data  revealed  significant  differences  In 
treadwear  properties  among  radial 
tires  of  different  manufacturers.  In 
fact,  it  is  likely,  based  on  the  data, 
that  some  radial  tires  may  yield  twice 
the  mileage  of  those  of  other  mtmu- 
facturers. 

CFAS  and  the  City  of  Cleveland's 
Office  of  Consumer  Affairs  comment- 
ed on  the  need,  exemplified  by  the 
recent  recall  of  14.5  million  radials  by 
one  domestic  tire  manufacturer,  to 
make  safety  a  factor  in  the  purchase 
of  radial  tires.  The  City  of  Cleveland 
reported  encountering  consumer  frus- 
tration with  present  tire  marketing 
practices  and  expressed  concern  that 
inability  on  the  part  of  consumers  to 
ascertain  the  quality  of  tires  they  are 
buying  may  lead  to  careless  and  Ill-ad- 
vised purchasing  decisions  and  unsafe 
operating  practices.  NHTSA  agrees 
and  has  seen  no  new  arguments  that 
suggest  Congress'  directive  for  estab- 
lishing a  uniform  system  for  grading 
motor  vehicle  tires  should  not  be  ful- 
filled by  the  contemplated  method. 

Extent  of  NHTSA  Radial  Tire 
Testing 

General  Motors  Corporation  and  the 
Rubber  Manufacturers  Association 
(RMA)  contended  that  NHTSAs  tesU 
of  radial  tire  treadwear  were  inad- 
equate as  a  basis  for  extension  of  the 
UTQG  regulation  to  radial  tires.  Gen- 
eral Motors  argued  that  radial  tire 
treadwear  does  not  l>ecome  constant 
after  tires  are  broken  in.  but  continues 
to  vary  upward  and  downward,  as  evi- 
denced by  comparing  adjusted  wear 
rates  in  the  final  6.400  miles  of 
NHTSAs  38.400-mile  radial  tire  tread- 
wear test  with  the  averages  of  adjust- 
ed wear  rates  from  several  6.400-mile 
test  series.  The  RMA  stated  its  posi- 
tion that  radial  tire  wear  rates  contin- 
ue to  decline  in  the  later  stages  of  tire 
life,  pointing  to  NHTSA  and  RMA  test 
data  on  the  subject.  Both  General 
Motors  and  the  RMA  contended  that, 
given  the  nature  of  radial  tire  tread- 
wear, NHTSA  must  test  some  radial 
tires  to  actual  wearout  to  confirm  that 
treadwear  projections  based  on  6.400- 
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mile  tests  correlate  closely  with  actual 
tire  treadlife. 

NHTSA  has  not  suggested  that 
radial  tire  treadwear  is  precisely  con- 
stant after  brrak-ln.  Rather  the  agen- 
cy's position,  as  stated  in  Notice  28,  is 
that  radial  tire  treadwear  after  break- 
in  can  be  adequately  described  by  a 
straight  line  fitted  to  a  series  of  data 
points  representing  tread  depth 
against  miles  traveled,  thereby  provid- 
ing an  adequate  basis  for  teadwtar 
projcctioris.  VarTtrtions  in  wear  rate  of 
the  type  noted  by  General  Motors  and 
the  RMA  cause  a  sinuous  fluctuation 
in  wear  pattern  which  can  be  closely 
approximated  by  a  straight  line  pro- 
jection of  treadwear  based  on  the  first 
6.400  miles  of  testing. 

NHTSA  chose  not  to  run  tested  tires 
to  actual  wearout  becau.se  such  tests 
are  expensive  and  time  consuming, 
and  accurate  projections  of  treadlife 
are  possible  with  tires  which  have  sub- 
stantial wear,  but  are  not  worn  out. 
For  these  reasons,  projecting  radial 
tire  treadlife  from  tests  run  short  of 
wearout  is  common  in  the  industry 
(e.g..  "A  Statistical  Procedure  for  the 
Prediction  of  Tire  Tread  Wear  Rate 
and  Tread  Wear  Rate  Differences'"  by 
Dudley.  Bower,  and  Reilly  of  the 
Dunlop  Research  Centre)  and  Is.  the 
agency  has  concluded,  a  reliable 
means  of  determining  tire  treadwear 
properties  of  radial,  bias,  and  bias- 
belted  tires. 

Accuracy  of  the  Treadwear  GRADiifC 
Procedure  for  Radial  Tires 

General  Motors.  Michelin  Tire  Cor- 
poration, and  the  RMA  commented 
that  the  existing  UTQG  procedure 
does  not  project  the  treadlife  of  radial 
tires  with  a  sufficient  degree  of  accu- 
racy, based  on  the  data  submitted  to 
the  rulemaking  docket  in  connection 
with  Notice  28.  General  Motors  and 
the  RMA  noted  that  treadwear  projec- 
tions calculated  only  from  wear  rates 
observed  in  the  initial  6,400-mile  test 
sequence  differed  in  some  cases  by  one 
or  two  UTQG  grade  levels  from  pro- 
jections based  on  wear  rates  from  later 
6,400-mile  test  cycles  or  from  averages 
of  several  test  cycles.  These  com- 
menters  noted  that  the  range  of  such 
differences  was  slightly  higher  when 
individual  tires  were  compared  rather 
than  than  averages  of  four-tire  sets. 
Michelin  expressed  concern  that  the 
regulation  would  create  an  impression 
of  equality  among  tires  which  in  reali- 
ty vary  in  quality.  General  Motors 
suggested  that  projections  based  on 
later  test  cycles  or  averages  estab- 
lished over  a  longer  test  period  would 
provide  a  more  accurate  projection  of 
actual  treadlife. 

NHTSA  esUblished  the  6.400-mile 
test  sequence,  with  an  800-mile  break- 
in.  after  considering  the  adequacy  of 
the  data  which  could  be  obtained  over 
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that  test  distance  and  the  expenditure 
of  money  and  resources  required  for 
additional  testnig.  The  grades  arrived 
at  by  projecting  from  later  test  series 
or  combinations  of  series  were  etncral- 
ly  consistent  with  the  results  obtained 
in  the  first  6.400  miles  of  testing,  and 
Hiiose  variation.s  which  did  occur  were 
relatively  minor. 

As  noted  by  the  U.S.  Court  of  Ap- 
peals for  the  Sixth  Circuit  in  B.  F. 
Goodrich  Co.  v.  Department  of  Trans- 
portation. 541  F.2d  1178  (1976).  no 
system  designed  to  grade  millions  of 
tires  can  be  expected  to  approach  per- 
fection. Considering  the  present  ab- 
.sence  of  tire  quality  information  in 
the  market  place,  the  agency  has  con- 
cluded that  the  UTQG  treadwear 
grading  procedure  provides  reasonable 
accuracy  when  applied  to  radial  tires 
and  will  be  of  significant  value  to  tire 
consumers  in  making  purchasing  deci- 
sions. 

General  Motors  commented  that  tire 
grades  should  be  assigned  based  on 
the  lowest  mileage  projected  for  any 
tire  among  a  .set  of  four  Candida'." 
tires  and  not  on  the  average  projected 
mileage  of  a  four  tire  set.  The  UTQG 
regulatittfi  states  that  each  tire  will  be 
capable  Of  providing  at  least  the  level 
of  performance  represented  by  the 
UTQG  grades  assigned  to  It.  UTQG 
grades  based  solely  on  either  average 
grade  levels  or  on  the  projected  mile- 
age of  a  particular  tested  tire  would 
not  provide  an  adequate  ba.sis  for  con- 
sumer reliance  on  the  grading  Infor- 
mation. In  determining  accurate  tread- 
wear grades  for  tire  lines,  manufactur- 
ers must  consider  the  population  vari- 
ability evidenced  in  their  tire  testing. 

Validity  of  the  CMT  Adjustment 
Procedure 

The  UTQG  regulation  accounts  for 
environmental  influences  on  candidate 
tire  wear  rates  during  testing  by 
means  of  an  adjustment  factor  derived 
by  comparing  the  wear  rates  of  con- 
currently run  course  monitoring  tires 
(CMT's)  with  an  established  CMT 
base  course  wear  rate  (BCWR)  (49 
CFR  575.104(d)(2)).  In  Notice  28. 
NHTSA  explained  how  the  same  ad- 
justment procedure  could  l>e  used  to 
correct  for  a  measurement  anomaly 
that  generates  the  appearance  of  a 
higher  wear  rate  for  radial  tires  in  the 
first  4.000  miles  of  testing  following 
the  800-mile  break-in.  In  response  to 
Notice  28.  CPAS  reviewed  the  UTQG 
adjustment  procedure,  as  It  applies  to 
radial  tires,  and  commented  that  this 
procedure  is  the  proper  method  for 
grading  radials.  However,  Michelin 
and  the  RMA.  in  their  comments  on 
that  notice,  suggested  that  the  CMT 
adjustment  procedure  may  be  invalid 
for  radial  tires,  both  in  the  context  of 
wear  rate  changes  and  as  a  control  on 
environmental  factors. 


The  RMA  argued  that  NHTSA  has 
not  provided  supporting  data  for  its 
theory  that  the  shift  in  radial  tire 
wear  rate  during  the  initial  phases  of 
treadlife  is  caused  by  changes  in  tire 
geometry  as  the  tire  attains  its  equilib- 
rium shape.  However,  detailing  the  un- 
derlying mechani.^m  of  the  apparent 
change  in  wear  rate  is  Incidental  to 
the  fact  that  radial  tire  wear  rates  do 
stabilize  in  a  consistent  fashion,  per- 
mitting use  of  the  CMT  adjustment  to 
project  treadlife  with  reasonable  accu- 
racy. 

The  RMA  contended  that  wear  pat- 
terns of  certain  radial  tires  differ  mar- 
kedly from  the  apparent  accelerated 
pattern  observed  by  NHTSA  during 
the  first  4.000  miles  of  treadlife  after 
the  800  mile  break-in.  and  that 
NHTSA's  test  of  several  tire  brands 
provided  an  inadequate  basis  to  draw 
conclusions  about  radial  tires  in  gener- 
al. Michelin,  although  citing  no  data 
on  the  subject,  commented  that  an  ac- 
celerated wear  pattern  in  the  early 
stages  of  treadlife  may  not  exist  In  all 
radial  tires  to  the  same  degree. 

NHTSA's  test  of  radial  tire  tread- 
wear, reported  In  Notice  28,  included 
ten  different  tire  brands,  selected  to 
include  a  wide  range  of  prices  and  ma- 
terials, as  well  as  t>oth  domestic  and 
foreign  manufacture.  This  sample  con- 
stitutes a  reasonable  and  adequate 
basis  upon  which  to  draw  conclusions 
concerning  tires  available  on  the 
American  market.  In  spite  of  the  wide 
variety  of  radial  designs  included  in 
NHTSA's  test,  the  agency  found  the 
wear  rate  patterns  of  the  tires  studied 
to  be  remarkably  consistent  in  the  ini- 
tial 6,400  miles  of  testing,  after  the 
800-mile  break-in.  This  consistency  is 
exemplified  by  treadwear  projections 
in  the  paper  "Test  of  Tread  Wear 
Grading  Procedure— the  Course  Moni- 
toring Tire  Adjustment  on  Radial  Tire 
Wear  Rates",  by  Brenner  and  Wil- 
liams (Docket  25,  General  Reference 
No.  105).  which  compared  estimates  of 
tread  life  for  nine  sets  of  candidate 
tires  based  on  data  from  the  first  6.400 
miles  of  testing  after  break-in,  with  es- 
timates based  on  data  from  6,400  to 
38.400  miles  of  testing.  The  projec- 
tions computed  from  these  data  sets 
did  not  differ  significantly.  Indicating 
that  the  UTQG  adjustment  procedure 
accurately  accounted  for  the  Initial 
wear  rate  characteristics  of  all  tires 
tested. 

Based  on  this  test  experience,  the 
agency  believes  that  the  data  from  Its 
tests  and  analysis  of  that  data  has 
demonstrated  that  the  wear  patterns 
exhibited  by  radial  tires  early  in  their 
treadlives  are  sufficiently  consistent  to 
permit  accurate  projection  of  tread- 
wear based  on  the  existing  UTQG  test 
procedure.  NHTSA  plans  to  closely 
monitor  testing  at  the  San  Angelo 
course  to  Insure  that  the  UTQG  test 


procedure  accommodates  future  devel- 
opments In  tire  technology  and  contin- 
ues to  provide  an  accurate  basis  for 
treadwear  grading. 

On  the  question  of  consistency 
beyond  the  initial  4.000  miles  ol  test- 
ing, both  Michelin  and  the  RMA 
argued  that  not  all  tires  tested  by 
NIHTSA  responded  to  environmental 
factors  In  an  Identical  manner,  as  dem- 
onstrated by  comparing  graphs  of  un- 
adjusted candidate  tire  wear  rates  by 
test  cycle  with  graphs  of  data  from 
concurrently  run  CMT's.  The  RMA 
also  noted  that  graphic  representa- 
tions of  radial  tire  adjusted  wear  rates 
per  test  cycle  were  not  always  horizon- 
tal, but  in  some  cases  sloped  somewhat 
upward  or  downward. 

Close  examination  of  the  graphs  of 
unadjusted  candidate  tire  wear  rates 
and  CMT  wear  rates  Indicates  that  the 
wear  rates  fluctuated  in  a  rea^nably 
parallel  fashion  in  all  but  an  Insignifi- 
cant number  of  cases.  NHTSA  has 
never  contended  that  every  tire  of 
every  brand  must  behave  In  a  perfect- 
ly consistent  manner  before  a  valid 
grading  system  can  be  established. 
NHTSA  finds  that  the  level  of  consist- 
ency exhibited  by  the  tested  tires  is 
sufficient  to  confirm  the  validity  of 
the  CMT  approach  as  a  reasonably 
fair  and  reasonably  reliable  means  of 
radial  tire  grading. 

With  regard  to  the  slope  of  the  ad- 
justed wear  rate  curves,  NHTSA  has 
applied  a  test  of  independence  to  this 
data  to  determine  If  the  adjusted  wear 
rates  of  the  tested  tires  were  depend- 
ent on  the  test  cycle.  In  no  case  was 
the  slope  significantly  different  from 
aero  at  the  95  percent  confidence  level. 
In  fact,  of  the  curves  which  slanted  to 
any  measurable  degree,  sixteen  had  a 
slightly  positive  slope  and  seventeen 
has  a  slightly  negative  slope,  as  would 
be  expected  If  the  true  slope  were 
zero.  This  analysis  suggests  that  CMT 
and  candidate  tires  continue  to  wear 
in  a  consistent  fashion  beyond  the  ini- 
tial phase  of  testing. 

The  RMA's  comments  suggest  that 
some  confusion  may  exist  as  to  wheth- 
er CMT's  are  to  be  reused  for  testing 
after  an  Initial  6.400-mile  test  cycle 
after  break-in.  Since  radial  tires,  in- 
cluding CMT's,  exhibit  an  apparent 
change  in  wear  pattern  during  this  ini- 
tial phase  of  tread  life,  when  measured 
by  a  tread  depth  guage,  the  CMT  ad- 
justment procedure  will  be  accurate 
only  if  new  candidate  tires  are  run 
with  new  CMT's  so  that  the  wear  rate 
change  occurs  in  all  tires  simulta- 
neously. 

Radial  CMT's  were  run  t)cyond  the 
Initial  6,400-mile  cycle  in  NHTSAs 
testing  announced  in  Notice  28.  in 
order  to  provide  an  extended  compari- 
son of  CMT's  and  candidate  tires  run 
concurrently.  In  lt«  UTQG  compliance 
testing,  however.  NHTSA  will  use  new 
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radial  CMT's,  broken-in  in  accordance 
with  49  CFR  575.104(dM2Xv).  for  each 
6,400-mile  test. 

Also  on  the  issue  of  the  CMT  adjust- 
ment procedure,  the  RMA  commented 
that  NHTSA's  test  data  Indicate  a  co- 
efficient of  variation  (COV)  for  radial 
CMT's  of  over  S  percent,  the  standard 
upheld  in  the  B.  F.  Goodrich  case  as 
the  agency's  target  for  the  maximum 
permissible  level  of  variability  for 
these  tires.  Much  of  the  data  cited  by 
the  RMA  on  this  point  involved  test 
cycles  beyond  the  initial  6,400-mile 
cycle,  after  break  in.  Data  on  the  vari- 
ability of  CMT's  at  test  distances 
beyond  6.400  miles,  after  break-in.  are 
irrelevant  to  the  UTQG  system,  since, 
as  noted  above,  radial  CMT's  will  not 
be  reused  after  an  initial  6,400 -mile 
test  cycle. ' 

In  examining  data  from  the  initial 
test  cycle,  the  RMA  combined  wear 
rates  from  several  test  vehicles  and 
then  developed  COVs  from  that  data, 
thereby  Interjecting  vehicle  variability 
into  the  computation.  Vehicle  variabil- 
ity, while  unrelated  to  the  properties 
of  the  tire,  has  the  effect  of  inflating 
coefficients  of  variation.  When  this  ex- 
traneous factor  is  removed  from  the 
computation,  the  test  data  indicate  a 
COV  well  within  the  acceptable  5  per- 
cent level. 

Michelin  expressed  concern  that 
running  CMT's  of  a  standard  size  with 
candidate  tires  of  differing  sizes  may 
lead  to  inaccuracy  in  the  adjustment 
of  data.  National  Bureau  of  Standards 
Technical  Note  486.  "Some  Problems 
in  Measuring  Tread  Wear  of  Tires",  by 
Spinner  and  Barton  (Docket  25.  Gen- 
eral Reference  No.  4),  compared  pro- 
jected mileages  for  three  sian  of 
radial  and  bias-ply  tires  of  several 
manufacturers  run  under  different 
road  conditions.  Data  to  the  report 
suggest  that  tires  of  different  sizes 
react  similarly  to  differing  external 
conditions.  Therefore,  the  practical 
burden  of  providing  a  different  CMT 
for  each  size  of  candidate  tire  may  be 
avoided. 

Finally.  General  Motors  and  the 
RMA  asserted  that,  in  order  to  facili- 
tate comparisons  among  radial,  bias, 
and  bias-belted  tires.  BCWR's  must  be 
established  by  running  the  three  types 
of  CMT's  concurrently  to  limit  the  in- 
fluence of  environmental  variables  on 
the  test  results.  The  RMA  also  con 
tended  that  a  BCWR  cannot  be  estab- 
lished without  running  CMT's  to 
actual  wearout. 

NHTSA  established  BCWR's 
through  experience  with  tires  of  all 
three  construction  types  in  over  5  mil- 
lion tire  miles  of  testing  over  a  two 
year  period.  In  the  course  of  this  ex- 
tensive testing,  each  tire  type  can  be 
expected  to  have  encountered  a 
random  mix  of  environmental  condi- 
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tions  resulting  in  a  similar  net  impact 
on  treadwear. 

Other  Cobimemts 

Michelin  commented  that  the  regu- 
lation's procedure  of  rotating  tires 
among  different  positions  on  a  test  ve- 
hicle, but  not  between  vehicles,  pre- 
cludes the  detection  of  vehicle  me- 
chanical problems  which  could  affect 
grading.  Adequate  preventive  mainte- 
nance of  test  vehicles  is  the  primary 
safeguard  against  distortion  of  data  by 
vehicle  malfunctions.  Additionally, 
and  analysis  of  variance  of  the  data 
obtained  in  a  convoy  or  on  a  vehicle 
provides  another  effective  method  of 
detecting  a  malfunction.  (See.  "Ele- 
ments in  the  Road  Evaluation  of  Tire 
Wear",  by  Brermer  and  Kondo,  Docket 
25;  General  Reference  No.  17). 
NHTSA  does  not  believe  that  rotation 
of  tires  among  vehicles  would  signifi- 
cantly improve  on  these  existing  tech- 
niques. 

General  Motors  noted  that  several 
tires  studied  by  NHTSA  had  to  be  re- 
moved from  the  test  due  to  failure  or 
uneven  wear  prior  to  actual  wearout 
and  suggested  that  the  agency  must 
account  for  these  anomalies  before 
proceeding  with  rulemaking. 

Early  in  the  course  of  rulemaking  on 
UTQG,  NHTSA  concluded  that  con- 
slderatloris  of  cost  and  consumer  un- 
derstanding required  some  limitation 
on  the  number  of  grading  categories  in 
which  UTQG  information  would  be 
presented.  Based  on  examination  of 
numerous  comments  in  the  rulemak- 
ing docket,  the  agency  concluded  that 
treadwear,  traction,  and  temperature 
resistance  are  the  tire  characteristics 
of  greatest  Importance  to  corwmmcrs. 
For  this  reason,  information  on  sub- 
jects such  as  evenness  of  tread  wear 
and  susceptibility  lo  road  haaard 
damage,  while  of  value  to  consumers, 
is  not  provided  under  the  regulation. 
NHTSA  will  consider  General  Motors 
comment,  however,  a.-;  a  suggestion  for 
possible  future  rulemaking. 

The  RMA  noted  several  minor  com- 
putational and  other  errors  in  the  pre- 
viously referred  to  paper  by  Brenner 
and  Williams  (Docket  25.  General  Ref- 
erence No.  105).  submitted  to  the 
docket  in  connection  with  Notice  28. 
Some  of  these  errors  were  corrected 
by  a  subsequent  submission  to  the 
docket  (Docket  25.  General  Reference 
No.  105 A).  In  any  case,  the  errors  were 
of  a  non-substantive  nature  and  had 
no  impact  on  the  agency's  rulemaking 
process  and  decisions. 

Impact  of  the  Thirty-Day  Stay  of 
Effective  Dates 

On  January  19.  1979.  the  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit,  in 
the  case  B.  F.  Goodrich  Co.  v.  Depart- 
ment of  Transportation  (No.  78-3392). 
granted  a  thirty-day  stay  of  the  effec- 
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live  dates  for  application  of  the 
UTQG  regulation  to  bias  and  bias- 
belted  tires.  The  regulation  was  sched- 
uled to  become  effective  March  1, 
1979.  for  bias-ply  tires  and  September 
I.  1979.  for  bias-belted  tires,  with  the 
exception  of  the  sidewall  molding  re- 
quirements of  paragraph  (dXlXiMA) 
and  the  first  purchaser  requirements 
of  paragraph  (dXlKiii)  which  were  to 
become  effective  September  1,  1979, 
and  March  1.  1980,  for  bias  and  bias- 
belted  tires,  respectively. 

NHTSA  interprets  the  Sixth  Cir- 
cuit's action  as  postponing  the  effec- 
tive dates  of  the  UTQG  regulation  one 
month  to  April  1,  1979,  for  bias-ply 
tires  and  October  1,  1979,  for  bias- 
belted  tires.  However,  the  effective 
dates  for  the  molding  requirements  of 
pararaph  (dXlKiKA)  and  the  first  pur- 
chaser requirements  of  paragraph 
(dXlxiii)  are  postponed  to  October  1, 

1979.  for  bias-ply  tires  and  April   1, 

1980.  for  bias-belted  tires  to  allow 
manufacturers  time  to  convert  tire 
molds.  This  postponement  of  effective 
dates  has  been  taken  into  account  in 
establishing  effective  dates  for  appli- 
cation of  the  regulation  to  radial  tires, 
to  assure  adequate  lead  time  for  com- 
pletion of  tire  testing. 

In  accordance  with  Departmental 
policy  encouraging  adequate  analysis 
of  the  consequences  of  regulatory  ac- 
tions, the  agency  has  evaluated  the 
anticipated  economic,  environmental 
and  other  consequences  of  extending 
the  UTQG  regulation  to  include  radial 
tires  and  has  determined  that  the 
impact  of  this  action  is  fully  consistent 
with  impacts  evaluated  in  July  1978  in 
establishing  effective  dates  for  bias 
and  bias-belted  tires.  Based  on  the  au- 
thority of  Section  203  of  the  Act,  pre- 
vious agency  findings  concerning  re- 
quired lead  time  for  grading  tires,  and 
the  decision  of  the  U.S.  Court  of  Ap- 
peals for  the  Sixth  Circuit  in  B.  F. 
Goodrich,  the  NHTSA  hereby  estab- 
li.shps  radial  tire  effective  dates  con- 
sistent with  the  basic  six-month 
phase-in  schedule  announced  on  July 
17.  1978  (43  FR  30542)  for  bias  and 
bias-belted  tires. 

In  an  unrelated  matter,  NHTSAs 
F'EDER\L  Register  notice  announcing 
eflective  dates  for  application  of  the 
UTQG  Standards  to  bias  and  bias- 
belted  tires  (43  FR  30542;  July  17, 
1978)  contained  an  inadvertent  error 
in  use  of  the  word  '•of  rather  than 
the  intended  word  'are"  in  the  first 
sentence  of  the  third  section  entitled 
•temperature  "  of  Figure  2  of  the  regu- 
lation. This  error  is  corrected  by  sub- 
stitution of  the  word  "are"  in  place  of 
•of"  the  first  time  it  appears  in  that 
section  Figure  2. 

In  consideration  of  the  foregoing, 
the  Uniform  Tire  Quality  Grading 
Standards  (49  CFR  575.104).  are 
amended  as  follows: 
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§573.104    (Amended] 

1.  Section  575.104,  paragraph 
(dXlXiXA)  is  amended  by  substitution 
of  the  words  "October  1,  1979,''  in 
place  of  the  words  'September  1,  1979, 
and",  and  substitution  of  the  words 
"April   1,   1980,  and  a  radial-ply  tire 

manufactured  prior  to  October  1. 
1980,"  in  place  of  the  words  "March  1, 
1980.". 

2.  Section  575.104.  paragraph 
(dXlXiii)  is  amended  by  substitution 
of  the  words  "October  1.  1979,"  In 
place  of  the  words  "September  1,  1979. 
and",  and  substitution  of  the  words 
"April  1,  1980,  and  a  motor  vehicle 
equipped  with  radial-ply  tires  manu- 
factured prior  to  October  1,  1980,"  in 
place  of  the  words  "March  1,  1980,". 

3.  The  third  section  of  Figure  2,  fol- 
lowing the  heading  "TEMPERATURE 
A  B  C",  is  corrected  by  sutwtitution  of 
the  word  "are"  in  place  of  the  word 
"of  "  in  the  first  line  of  that  section. 

The  program  official  and  lawyer 
principally  responsible  for  the  devel- 
opment of  this  rulemaking  document 
are  Dr.  F.  Cecil  Brenner  and  Richard 
J.  Hipolit,  respectively. 

(Sees.  103.  112.  119.  201.  203;  Pub.  L.  89-563. 
80  Stat.  718  (15  U.S.C.  1392.  1401,  1407. 
1421,  1423);  delegation  of  authority  at  49 
CFR  1.50.) 

Issued  on:  March  9,  1979. 

Joan  Claybrook, 

National  Highway  Traffic 
Safety  Administrator. 
(PR  Doc.  79-7716  Piled  3-9-79:  4:41  pm) 
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Titi*  50— Wiidlif*  ond  Fish«ri«s 

CHAPTER  I— UNITED  STATES  FISH 
AND  WILDLIFE  SERVICE,  DEPART- 
MENT OF  THE  INTERIOR. 

PART  33— SPORT  FISHING 

Opening  of  Certain  National  Wildlife 
Refuges  In  Arizono,  California, 
New  Mexico,  Oklahoma,  and 
Texas. 

AGENCY:  U.S.  Pish  and  WUdlife  Serv- 
ice, Department  of  the  Interior. 

ACTION:  Special  Regulations. 

SUMMARY:  The  Director  has  deter- 
mined that  the  opening  to  sport  fish- 
ing of  certain  National  Wildlife  Ref- 
uges in  the  States  of  Arizona.  Califor- 
nia. New  Mexico.  Oklahoma,  and 
Texas  is  compatible  with  the  objec- 
tives for  which  these  areas  were  estab- 
lished, will  utilize  a  renewable  natural 
resource,  and  will  provide  additional 
recreational  opportunity  to  the  public. 
This  document  establishes  special  reg- 


ulations  effective   for  the   upcoming 
sport  fishing  seasons. 

DATES:  January  1.  1979,  through  De- 
cember 31,  1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

The  Refuge  Manager  at  the  address 
and/or  telephone  number  listed 
below  In  the  body  of  Special  Regula- 
tions. 

General  Conditions 

Sport  fishing  is  permitted  on  the  Na- 
tional Wildlife  Refuges  indicated 
below  in  accordance  with  50  CFR,  Part 
33  and  the  following  special  regula- 
tions. Portions  of  refuges  which  are 
open  to  sport  fishing  are  designated  by 
signs  and/or  delineated  on  maps.  No 
vehicle  travel  Is  permitted  except  on 
designated  maintained  roads  and 
trails.  Special  conditions  applying  to 
Individual  refuges  are  listed  on  leaflets 
available  at  refuge  headquarters  and 
from  the  office  of  the  Regional  Direc- 
tor. U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  1306.  Albuquerque.  N.  Mex. 
87103. 

The  Refuge  Recreation  Act  of  1962 
(16  U.S.C.  460k)  authorizes  the  Secre- 
tary of  the  Interior  to  administer  such 
areas  for  public  recreation  as  an  ap- 
propriate incidental  or  secondary  use 
only  to  the  extent  that  it  is  practicable 
and  not  Inconsistent  with  the  primary 
objectives  for  which  the  area  was  es- 
tablished. In  addition,  the  Refuge  Rec- 
reation Act  requires  ( 1 )  that  such  rec- 
reational use  will  not  interfere  with 
the  primary  purpose  for  which  the 
areas  were  established,  and  (2)  that 
funds  are  available  for  the  develop- 
ment, operation,  and  maintenance  of 
the  permitted  forms  of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere 
with  the  primary  purposes  for  which 
these  National  Wildlife  Refuges  were 
established.  This  determination  is 
based  upon  consideration  of.  among 
other  things,  the  Service's  Final  Envi- 
ronmental Statement  on  the  operation 
of  the  National  Wildlife  Refuge 
System  published  in  November  1976. 
Funds  are  available  for  the  adminis- 
tration of  the  recreational  activities 
permitted  by  these  regulations. 

PLshing  shall  be  In  accordance  with 
all  applicable  State  regulations  subject 
to  the  following  special  conditions: 

5  33.5    Spei-ial    reirulationM;    sport    fishing: 
for  individual  wildlife  rcfui^e  areas. 

Sport  fishing  is  permitted  on  the  fol- 
lowing areas: 

Arizona  and  Caupornia 

Cibola  National  Wildlife  Refuge. 
Box  AP.  Blythe.  CA  92225.  Contact 
Wesley  V.  Martin.  Refuge  Manager  at 
714-922-4433.  Special  conditions: 


(1)  Zone  III  is  closed  to  fishing  and 
boating  from  January  1  through 
March  15.  1979.  and  from  September  6 
through  December  31,  1979.  The  use 
of  boats,  rafts,  or  floating  devices  or 
fishing  from  the  banks  of  the  lake  or 
Colorado  River  In  Zone  III  is  prohibit- 
ed during  this  period.  This  closure  is 
necessary  to  protect  migratory  water- 
fowl wintering  on  Cibola  Lake  from 
disturbance.  Zone  III  includes  Cibola 
Lake  and  associated  waters  and  is 
identified  as  all  refuge  lands  lying 
within  the  area  enclosed  on  the  north 
by  the  east-west  half  section  line  of 
Sec.  7.  T.  2  S..  R.  23  W.:  the  refuge 
boundary  on  the  east  and  south;  and 
the  center  of  the  Cibola  Dry  Cut  sec- 
tion of  the  Colorado  River  on  the 
west. 

(2)  Bullfrogs  may  be  taken  in  open 
waters  between  July  1  and  November 
30.  1979.  Frogs  may  l>e  taken  by  spear, 
gig,  hook  and  line,  bow  and  arrow, 
fishing  tackle,  or  by  hand  with  the  aid 
of  artificial  light. 

(3)  Only  conventional  fishing  tackle 
approved  by  State  regulations  (one 
rod  with  line  and  two  hooks  or  lures) 
is  authorized.  The  possession  of  any 
non-conventional  fishing  gear  such  as 
trotline,  set  lines,  nets.  etc..  is  illegal. 

(4)  The  taking  of  fish  or  amphibians, 
other  than  bullfrogs,  during  the 
season  with  bow  and  arrow  Is  proliiblt- 
ed. 

Hava.su  National  Wildlife  Refuge, 
P.O.  Box  A.  Needles.  Calif.  92363.  Con- 
tact Tyrus  W.  Berry,  Refuge  Manager 
at  714-326-3853.  Special  conditions: 

(1)  The  open  season  for  sport  fishing 
on  the  refuge  extends  from  January  1 
through  December  31.  1979.  except 
that  the  closed  area,  as  posted,  in 
Topock  Marsh  is  closed  to  fishing  and 
entry  from  January  1  through  Janu- 
ary 31.  1979,  and  from  October  1 
through  December  31,  1979. 

(2)  The  possession  ol  trotlines  or 
limblines  on  the  refuge  is  prohibited. 
A  trotline  or  limbline  Is  any  unattend- 
ed hook  and  line  arrangement  that, 
when  used,  constitutes  a  violation  of 
the  "angling"  laws  of  either  Arizona  or 
California. 

(3)  The  taking  of  carp  and  bullfrogs 
with  l)ow  and  arrow  is  permitted 
during  the  open  season,  except  in  des- 
ignated closed  areas. 

Imperial  National  Wildlife  Refuge, 
P.O.  Box  2217,  Martinez  Lake.  Ariz. 
85364.  Contact  Gerald  E.  Duncan, 
Refuge  Manager  at  602-783-3400.  Spe- 
cial conditions: 

( 1 )  The  open  season  for  sport  fishing 
on  the  refuge  extends  from  January  1 
through  December  31,  1979,  except  for 
an  area  of  approximately  HS  acres  in 
Martinta  Lake,  as  posted,  to  be  closed 
during  the  periods  from  January  1 
through  March  1,  1979,  and  from  Oc- 
tober 1  through  December  31,  1979, 
and    an    area    of    approximately    60 
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acreas  in  Ferguson  Lake,  Calif.,  as 
posted,  to  be  closed  during  the  same 
periods. 

(2)  The  use  of  bow  and  arrow  for  the 
taking  of  carp,  buffalo,  mullet,  suck- 
ers, and  bullfrogs  Is  permitted. 

(3)  Taking  of  bullfrogs,  crustaceans, 
and  mollusks  Is  permitted  in  refuge 
waters  open  to  fishing  and  shall  be  In 
accordance  with  State  regulations. 

New  Mexico 

Bitter  Lake  National  Wildlife 
Refuge,  Box  7,  Hoswell,  N.  Mex.  88201. 
Contact  LeMoyne  B.  Marlatt,  Refuge 
Manager  at  505-622-6755.  Special  con- 
ditions: 

(1)  The  open  season  for  sport  fishing 
on  the  refuge  in  pool  Units  5,  6,  7,  15, 
and  16  extends  from  April  1  through 
October  15,  1979. 

(2)  The  use  of  boats  or  floating  de- 
vices is  prohibited. 

(3)  Fishing  hours  are  from  one  hour 
before  sunrise  until  one  hour  after 
sunset  daily. 

Bosque  del  Apache  National  Wildlife 
Refuge,  P.O.  Box  1246,  Socorro.  N. 
Mex.  87801.  Contact  Ronald  L.  Perry, 
Refuge  Manager  at  505-835-1828.  Spe- 
cial conditions: 

(1)  1  he  open  season  for  sport  fishing 
on  all  areas  on  the  refuge  extends 
from  May  26  through  September  30. 
1979,  inclusive. 

(2)  Pishing  hours  are  from  one-half 
hour  before  sunrise  to  one  hour  after 
sunset. 

(3)  Trotlines  and  bow  and  arrows  are 
prohibited. 

(4)  The  use  of  boats  or  other  float- 
ing devices  is  prohibited. 

(5)  Fires  are  prohibited. 

(6)  Frogging  is  prohibited. 

OKtAHOICA 

Salt  Plains  National  Wildlife 
Refuge,  Route  1.  Box  76,  Jet,  Okla. 
73749.  Contact  Ronald  S.  Sullivan, 
Refuge  Manager  at  405-626-4794.  Spe- 
cial conditions: 

( 1 )  The  open  season  for  sport  fishing 
on  the  refuge  extends  from  April  15 
through  October  15,  1979.  in  Great 
Salt  Plains  Lake,  as  posted;  in  Sand 
Creek;  the  three  main  channels  of  Salt 
Fork  River:  and  north  of  the  right-of- 
way  of  Oklahoma  State  Highway  11. 
as  posted. 

(2)  It  is  illegal  to  take  game  fish  by 
any  means  other  than  hook  and  line. 
Trotlines  must  be  removed  from 
waters  at  the  close  of  the  fi.shing 
season. 

Sequoyah  National  Wildlife  Refuge. 
P.O.  Box  695.  Vian.  Okla.  74962.  Con- 
tact Jolui  R.  Akin,  Refuge  Manager  at 
918-773-5251.  Special  conditions: 

(1)  The  open  season  for  sport  fishing 
on  the  refuge  extends  from  January  1 
through  December  31,  1979,  except  for 
an  area  of  approximately  2,200  acres 
south  of  Vian  Cit?ek  and  east  of  the 


15725 

refuge  tour  road,  as  posted,  to  be 
closed  during  the  periods  January  1 
through  March  15,  1979.  and  from  Oc- 
tober 1  through  December  31.  1979. 

(2)  Some  refuge  roads  leading  to 
waters  open  to  fishing  may  be  closed, 
as  posted,  from  January  1  through 
March  15,  1979,  and  from  October  1 
through  December  31,  1979. 

Tishomingo  National  Wildlife 
Refuge.  P.O.  Box  248,  Tishomingo, 
Okla.  73460.  Contact  Joshua  J. 
Harman,  Refuge  Manager  at  405-371- 
2402.  Special  conditions: 

(1)  Sport  fishing  In  that  part  of  the 
Washita  River  and  Lake  Texoma  lying 
within  the  Tishomingo  National  Wild- 
life Refuge  and  all  waters  within  the 
Tishomingo  Wildlife  Management 
Unit  Is  permitted  during  the  period 
March  1  through  September  20,  1979. 
except  that  bank  fishing  with  two 
poles  or  two  rods  or  one  pole  and  one 
rod  per  person  is  permitted  year-round 
in  the  Immediate  area  of  the  Refuge 
headquarters  boat  launching  ramp  in 
Lake  Texoma.  With  the  above  excep- 
tion, fishing  In  the  Washita  River  and 
Lake  Texoma  lying  within  the  Refuge 
and  the  Management  Unit  will  be  in 
accordance  with  State  regulations. 
Pishing  in  the  Tishomingo  Wildlife 
Management  Unit,  other  than  in  the 
Washita  River,  will  be  limited  to  fish- 
ing with  not  more  than  two  poles  or 
two  rods  or  one  pole  and  one  rod  per 
per.son. 

(2)  In  refuge  waters,  other  than  the 
Washita  River  and  Lake  Texoma.  fish- 
ing is  permitted  year-round  but  is  lim- 
ited to  fishing  with  not  more  than  two 
poles  or  two  rods  or  one  pole  and  one 
rod  per  person,  except  that  all  waters 
of  the  Tishomingo  National  Wildlife 
Refuge  will  be  closed  to  fishing  during 
the  special  annual  fall  deer  hunt,  as 
posted. 

(3)  No  pole  or  rod  shall  have  at- 
tached to  it  more  than  two  hooks 
(single,  double,  or  treble)  or  more  than 
one  artificial  lure  equipped  with 
double  or  treble  hooks. 

(4)  No  trotlines,  shag  lines,  throw- 
lines,  limblines,  set  lines,  Juglines.  or 
other  fishing  equipment  left  unattend- 
ed may  be  left  in  the  WashiU  River  or 
Lake  Texoma  within  the  Refuge  or 
the  Management  Unit  from  January  1 
through  March  1,  1979,  or  from  Octo- 
ber 1  through  December  31,  1979. 

WashiU  National  Wildlife  Refuge. 
Route  2,  Box  100,  Butler,  Okla.  73625. 
Contact  Evan  V.  Klett,  Refuge  Man- 
ager at  405-473-2205.  Special  condi- 
tions: 

(1)  The  open  season  for  sport  fishing 
on  the  refuge  extends  from  April  1 
through  October  14,  1979,  except  that 
the  eastern  shoreline  of  Foss  Reser- 
voir from  the  Lakeview  Recreation 
Area  to  the  Pitts  Creek  Recreation 
Area  and  the  eastern  bank  of  Pitts 
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Creek   itself  shall   be   open   to   year- 
round  bank  fishing. 

(2)  Access  is  permitted  only  from 
designated  recreation  areas,  namely: 
McClure,  Riverside,  Turkey  Flat.  Owl 
Cove.  Pitts  Creek  and  Lakevlew  and  by 
boat  from  Foss  Reservoir. 

(3)  Seining  is  prohibited  in  all  refuge 
waters. 

(4)  Trotlines  must  be  removed  from 
all  refuge  waters  on  or  before  October 
14.  1979. 

(5)  Boats  and  other  flotation  devices 
are  prohibited  in  all  refuge  waters 
from  October  15  through  March  31. 

Wichita  Mountains  Wildlife  Refuge. 
P.O.  Box  448,  Cache.  Okla.  73527.  Con 
tact  Robert  A.  Karges,  Refuge  Man- 
ager  at    405-429-3222.   Special   condi- 
tions: 

(1)  Sport  fishing  is  permitted  in  all 
waters  in  the  public  use  area  except 

'areas  closed  by  sign  and  in  marked 
swimming  areas. 

(2)  Fish  may  be  taken  only  with 
closely  attended  poles  and  lines,  or 
rods  and  reels.  Possession  or  use  of 
trotlines.  set  lines,  limblines  or  jug- 
lines  is  prohibited. 

(3)  Fishermen  may  use  one-man 
inner  tube-type  fishing  floaters,  life- 
jackets  or  buoyant  vests  to  take  fish  in 
all  waters  open  to  fishing.  Wading  is 
permitted  when  fishing. 

(4)  Fishermen  may  use  hand- 
powered  boats  on  Jed  Johnson.  Rash. 
Quanah  Parker,  and  French  Lakes. 

(5)  The  taking  of  frogs  by  any  means 
is  prohibited. 

(6)  Gigs,  spears,  or  similar  devices 
(but  not  including  bow  and  arrows) 
containing  not  more  than  3  points 
with  no  more  than  2  barbs  may  only 
be  used  in  Elmer  Thomas  Lake  to  take 
non-game  fish. 

(7)  Obtaining  any  type  of  bait  from 
refuge  lands  or  waters  is  prohibited. 

Texas 

Anahuac  National  Wildlife  Refuge. 
P.O.  Box  278.  Anahuac.  Tex.  77514. 
Contact  Russel  W.  Clapper.  Refuge 
Manager  at  713-267-3337.  Special  con- 
ditions: 

(1)  Boats  and  floating  devices  may 
not  be  used  for  fishing  on  inland 
waters.  Boats  may  be  launched  from 
the  refuge  into  East  Bay. 

(2)  In  inland  waters,  fishing  is  per- 
mitted only  by  ordinary  pole  and  line, 
rod  and  reel,  or  hand-held  line.  Trot- 
lines. set  lines,  bow  and  arrows,  gigs 
and  spears  may  not  be  used  in  inland 

,  waters. 

Braxoria  National  Wildlife  Refuge, 
P.O.  Box  1088.  Angleton.  Tex.  77515. 
Contact  Ronald  G.  Bisbee.  Refuge 
Manager  at  713-849-6062.  Special  con- 
dition: 

( 1 )  Fishing  is  not  permitted  on  inte- 
rior waters  except  Nicks  Lake,  Salt 
Lake  and  Lost  Lake. 


RULES  AND  REGULATIONS 

Buffalo  Lake  National  Wildlife 
Refuge.  P.O.  Box  228.  Umbarger,  Tex. 
79091.  Contact  Larry  D.  Wynn,  Acting 
Refuge  Manager  at  806-499-3382. 

Due  to  lack  of  water  in  Buffalo 
Lake,  the  Buffalo  Lake  National  Wild- 
life Refuge  is  closed  to  fishing  for  Cal- 
endar Year  1979. 

Hagerman  National  Wildlife  Refuge. 
P.O.  Box  123,  Sherman.  Tex.  75090. 
Contact  Bert  E.  Blair,  Refuge  Man- 
ager at  214-786-2826.  Special  condi- 
tions: 

(1)  The  open  season  for  fishing  and 
frogging  are  permitted  from  April  1 
through  September  30,  1979.  Frogs 
may  be  taken  by  dip  net,  hands,  and 
gigging  only. 

(2)  Trotlines  are  permitted  but  must 
be  removed  when  fishing  Is  completed. 

(3)  Boating  is  permitted  during  fish- 
ing season.  Fishermen  are  cautioned 
to  be  alert  for  submerged  logs,  pipe- 
lines. stump.s  and  abandoned  trotlines. 

(4)  Fishing  from  bridges  is  prohibit- 
ed. 

(5)  Overnight  camping  and  firearms 
are  prohibited. 

(6)  Swimming  and  waterskllng  are 
prohibited. 

Laguna  Atascosa  National  Wildlife 
Refuge.  P.O.  Box  2683.  Harllngen, 
Tex.  78550.  Contact  Robert  H.  Strat- 
ton.  Refuge  Manager  at  512-748-2426. 
Special  conditions: 

( 1 )  Fishing  with  trotlines  Is  not  per- 
mitted. 

(2)  The  refuge  offlcer-in-charge  may 
at  his  discretion  close  the  fishing  area 
for  public  safety,  to  protect  wildlife,  or 
to  protect  gcvcrnniciit  property. 

Muleshoe  National  Wildlife  Refuge. 
P.O.  Box  549.  Muleshoe.  Tex.  79347. 
Contact  Allen  C.  Jones.  Refuge  Man- 
ager at  806-946-3341. 

Due  to  lack  of  water  in  the  lakes. 
Muleshoe  National  Wildlife  Refuge  Is 
closed  to  fishing  for  Calender  Year 
1979. 

The  provisions  of  this  special  regula- 
tion supplement  the  regulations  which 
govern  fishing  on  wildlife  refuge  areas 
generally  which  are  set  forth  in  Title 
50.  Code  of  Federal  Regulations.  Part 
33.  The  public  is  invited  to  offer  sug- 
gestions and  comments  at  any  time. 

(Sec.  2.  33  Stat.  814.  as  amended,  sec.  5.  43 
Slat.  651  .sees.  5.  10.  45  Stat.  449.  1224.  sees. 
4.  2.  48  Slat.  402.  as  amended.  451.  1270  sec. 
4.  76  Stal.  654;  5  U.S.C.  301.  16  U.S.C.  685 
725,  690d.  715i.  664.  718d.  43  U.S.C.  315a.  16 
U.S.C.  460k:  sec.  2.  80  SUt.  926:  16  U-S.C. 
668bb.) 

Note  The  U.S.  Pish  and  Wildlife  Service 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara- 
tion   of    an    Economic    Impact    Statement 
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under  Executive  Order  11949  and  OMB  Cir- 
cular A-107. 

W.  O.  Nelson,  Jr.. 
Regional  Director, 
AlbuQuerque,  N.  Mex.  '' 

March  9.  1979. 

(FR  Doc.  79-7914  Piled  3-14-79;  8:45  ami 


[3510-22-M] 

CHAPTER  VI— FISHERY  CONSERVA- 
TION AND  MANAGEMENT,  NA- 
TIONAL OCEANIC  AND  ATMOS- 
PHERIC  ADMINISTRATION,  DE- 
PARTMENT OF  COMMERCE 

PART  611— FOREIGN  FISHING 

Reports  and  Recordkeeping 

AGENCY:  National  Oceanic  and  At- 
mospheric Administration/Commerce. 

ACTION:  Final  Regulations. 

SUMMARY:  These  regulations  modify 
the  degree  of  accuracy  required  by  for- 
eign fishing  vessels  when  recording 
and  reporting  catch  data.  This  change 
is  based  on  comments  which  indicate 
that  the  present  degree  of  accuracy 
cannot  reasonably  be  expected  and  is 
not  needed  for  management  purposes. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  W.  Perry  Allen.  Permits  and 
Regulations  Division.  National 
Marine  Fisheries  Ser\ice,  Washing- 
ton. D.C.  20235.  Telephone:  i202) 
634-7265. 

SUPPLEMENTARY  INFORMATION: 
Under  authority  of  the  Fishery  Con- 
servation and  Management  Act  (16 
U.S.C.  1801  et  seg.),  regulations  appli- 
cable to  fishing  by  foreign  vessels  in 
the  fishery  conservation  zone  of  the 
U.S.  were  promulgated  on  December 
19.  1978  (43  FR  59292).  Section 
611.9(d)(2)  of  those  regulations  re- 
quires all  foreign  fishing  vessels  to 
maintain  a  daily  cumulative  catch  log 
of  allocated  species  to  the  nearest 
hundredth  of  a  metric  ton  (0.01  m.t.). 
Section  611.50(e)  (1)  and  (2)  require  in 
the  Northwest  Atlantic  Ocean  fishery 
a  fishing  log  and  a  quarterly  scientific 
report  which  record  and  report 
catches  to  the  nearest  hundredth  of  a 
metric  ton  (0.01  m.t.).  Comments  have 
been  received  which  Indicate  that  such 
a  degree  of  precision  cannot  reason- 
ably be  expected  and  is  not  needed  for 
management  purpo.ses.  Accordingly, 
the  foreign  fishing  regulations  are 
hereby  amended  so  that  catches  are 
recorded  and  reporte''  to  the  nearest 
tenth  of  a  metric  ton  (0.1  m.t.). 

The  Assistant  Administrator  has  de- 
termined     that      these      regulationa 


should  be  effective  immediately  for 
the  following  reasons: 

A.  No  regulatory  restrictions  are  irn- 
posed  on  any  person  as  a  result  of  this 
action;  and 

B.  This  action  relates  to  the  exten- 
sion of  a  benefit. 

The  Assistant  Administrator  has 
made  an  initial  determination  that 
these  regulations  are  not  significant 
regulations  under  Executive  Order 
12044.  Environmental  impact  state- 
ments for  preliminary  fishery  manage- 
ment plans  concerned  are  on  file  with 
the  Envirormiental  Protection  Agency. 

Dated:  March  8.  1979. 
(16  U.S.C.  Section  1801  et  seq.) 

WiNFRED  H.  MEIBOHM, 

Executive  Director.  National 
Marine  Fisheries  Service. 

1.  50  CFR  611.9(d)(2)(vi)  Is  amended 
to  read  as  follows: 

§  611.9    Reporte  and  recordkeeping. 


(d)  •  •  • 

(2)»  •  • 

(vl)  Dally  catch  by  allocated  species 
to  the  nearest  tenth  of  a  metric  ton 
(0.1  m.t.). 

§611.9    (Amended] 

2.  50  CFR  611.9,  Appendix  IIIA  6 
and  8  are  amended  to  read  as  follows: 

A.  Form  Entries 


6.  Catch:  Enter  each  day's  catch  by  spe- 
cies, to  the  nearest  tenth  of  a  metric  ton 
(0.1  m.t.),  round  weight,  by  fishing  area. 


sablefish  were  caught.  The  pollock  and  Pa- 
cific ocean  perch  were  frozen  and  the  Atka 
mackerel  were  discarded. 

4.  50  CFR  611.9,  Appendix  III  C  2  Is 
amended  by  replacing  the  sample 
Daily  Cumulative  Catch  Log  with  the 
following: 

Daily  Cumulative  Catch  Log 

Vessel  name  and  call  sign:  NAVIS,  LTUX. 
Permit  No.  LT-79-0001-A. 
Pishing  area  and  code  number:  YAKU- 
TAT,  64. 

species:  pollock— 701 

Date:  March  13,  1979— 
Catch:  80.3  tons. 
Disposition:  C. 
Cumulative:  80.3  tons. 

Date:  March  14. 1979— 
Catch:  41.3  tons. 
Disposition:  C. 
Ciunulative:  121.6  tons. 

species:  pacific  oceam  perch— 780 

Date:  March  13.  1979— 
Catch:  12.2  tons. 
Disposition:  C. 
Cumulative:  12.2  tons. 

Date:  March  14. 1979— 
Catch:  5.6  tons. 
Disposition:  C. 
Cumulative:  17.8  tons. 

species:  atka  mackerel— ao7 

Date:  March  13,  1979- 
Catch:  6.2  tons. 
Disposition:  M. 
Cumulative:  6.2  tons. 

Date:  March  14. 1979- 
Catch:  1.8  tons. 
Disposition:  D. 
Cumulative:  8.0  tons. 

5.  50  CFR  611.50  (e)(1)  (vli)  and  (vlii) 
are  amended  to  read  as  follows: 

§  611.60    Northwest  Atlantic  Ocean  fishery. 


8.  (Emulative:  Enter  the  cumulative  catch 
by  species,  to  the  nearest  tenth  of  a  metric 
ton  (0.1  m.t.),  round  weight,  by  fishing  area. 

3.  50  CFR  611.9.  Appendix  III  C  1  is 
amended  to  read  as  follows: 

C.  Sample  log  entries 

1  The  stem  trawler  NAVIS.  LTUX, 
permit  number  LT-79-0001-A,  commenced 
fishing  under  its  1979  permit  on  March  13. 
1979.  On  that  date  in  the  Yakutat  area 
(code  64)  of  the  Gulf  of  Alaska  the  vessel's 
catch  of  allocated  species  was  80.3  tons  of 
pollack  (code  701),  12.2  tons  of  Pacific  ocean 
perch  (code  780).  and  6.2  tons  of  Atka  mack- 
erel (code  207).  The  poUack  and  Pacific 
ocean  perch  were  frozen  and  the  Atka 
mackerel  were  processed  for  flshmeal.  On 
March  14.  the  vessel's  catch  of  aUocated 
species  was  41.3  tons  of  pollock,  6.6  tons  of 
Pacific  ocean  perch,  and  1.8  tons  of  Atka 
mackerel  In  the  Yakutat  area  before  shift- 
ing to  the  Kodiak  area  where  23.4  tons  of 
pollock.  23.7  tons  of  Pacific  ocean  perch, 
86.4  tons  of  Atka  mackerel,  and  .4  tons  of 


(e)*    •    • 
(D*    •    • 

(vli)  Quantity  of  total  catch  to  the 
nearest   tenth   of   a   metric   ton   (0.1 

m.t.); 

(viii)  Quantity  of  each  species  to  the 
nearest  tenth  of  a  metric  ton  (0.1  m.t.) 
(use  species  codes  from  Appendix  I  to 
S  611.9): 

6.  50  CFR  611.50(e)(2)(i).  last  sen- 
tence, is  amended  to  read  as  follows: 

§  611,50    Northwest  Atlantic  Ocean  fishery. 


(e)*    •    • 

(2)»    •    •  ^  . 

(  (!)•••  The  catch  of  each  species 
taken,  even  if  discarded,  must  be 
shown  in  tenths  of  a  metric  ton  (0.1 
m.t.)  (live  round  weight). 

[PR  Doc.  79-7772;  FUed  3-14-79;  8:45  ami 
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[48ia-33-M] 

DEPARTMENT  OF  THE  TREASURY 

Comptrotlor  of  Mm  Girroncy 
(UCFICh.  1] 

(International  Banking  Act  of  1978] 

KOCKAL  MLAMCHES  AND  AGf  NOES  OF 
FOffEIGN  SANKS 

Notico  of  Prepotod  Statomont  of  Policy  en  tfio 
Appiicobility  of  ttio  Notional  Konking  lowt 
to  Foroign  Boniit  Oporoting  ot  Fodorol 
■fowclio*  and  Agonciot  in  tho  United  State* 

AGENCY:  Comptroller  of  the  Curren- 
cy. 

ACTION;  Proposed  statement  of 
policy. 

SUMMARY:  This  proposed  statement 
sets  forth  certain  guidelines  concern- 
ing the  applicability  of  the  national 
banking  laws  to  foreign  bank  oper- 
ations at  federal  branches  and  agen- 
cies. Such  guidelines  are  not  all-inclu- 
sive but  are  intended  to  be  informative 
concerning  the  basic  legal  ground 
rules  which  will  govern  these  federally 
chartered  Institutions.  The  proposal 
does  not  meet  the  Treasury  Depart- 
ments  criteria  for  a  "significant  regu- 
lation". 

DATE:  Written  comments  must  be  re- 
ceived on  or  before  May  14.  1979. 

ADDRESSES:  CommenU  should  be 
addressed  to  Mr.  John  E.  Shockey. 
Chief  Counsel.  Comptroller  of  the 
Currency.  Washington.  D.C.  20219. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  William  B.  Glidden.  Staff  Attor- 
ney. Office  of  the  Comptroller  of  the 
Currency.  Washington.  D.C.  20219. 
(202)447-1880) 

SUPPLEMENTARY  INFORMATION: 

1. Imtroduction 

Section  4(b)  of  the  International 
Banking  Act  of  1978  (P.  L.  95-369) 
states  that  except  as  otherwise  pro- 
vided In  the  Act  or  in  rules,  regula- 
tions or  orders  of  the  Comptroller  of 
the  Currency,  operations  of  a  foreign 
bank  at  a  federal  branch  or  agency 
shall  be  conducted  with  the  same 
rights  and  privileges  as  a  national 
bank  at  the  same  location  and  shall  be 
subject  to  the  duties,  restrictions,  pen- 
alties, liabilities,  conditions,  and  limi- 
tations that  would  apply  under  the 


National  Bank  Act  to  a  national  bank 
doing  business  at  the  same  location. 
Pour  exceptions  are  then  enumerated 
In  this  section  of  the  IBA.  relating  to 
examinations,  restrictions  based  upon 
the  capital  and  surplus  of  a  national 
bank,  membership  in  the  Federal  Re- 
ser\-e  System  and  insurance  status. 

It  Is  the  opinion  of  the  Comptroller 
that  the  reference  In  this  section  to 
National  Bank  Act"  is  not  specifically 
restrictive  but  is  merely  descriptive  of 
the  national  banking  laws  generally. 
In  other  words,  the  complete  body  of 
laws  and  regulations  that  apply  ta  na- 
tional banks  are  also  potentially  al^Il- 
cable  to  federal  branches  and  agencies 
of  foreign  banks,  except  as  otherwise 
provided  in  the  IBA  and  in  rules,  regu- 
lations and  orders  of  the  Comptroller. 
A  number  of  considerations  support 
this  conclusion. 

First,  rights  and  privileges  are  large- 
ly Inseparable  from  duties,  conditions 
and  restrlcUons.  The  Initial  portion  of 
the  sentence  in  question  provides  that 
federal  branches  and  agencies  have 
the  same  rights  and  privileges  as  a  na- 
tional bank  at  the  same  location.  To 
achieve  consistency,  the  conditions 
and  restictions  placed  upon  the  exer- 
cise of  such  rights  should  similarly  be 
those  that  apply  to  national  banks  and 
not  be  limited  to  those  found  in  the 
National  Bank  Act. 

Second,  if  Congress  had  Intended 
that  only  the.  National  Bank  Act  be 
applied  to  federal  branches  and  agen- 
cies, there  would  have  been  no  need 
for  some  of  the  exemptions  or  qualifi- 
cations contained  In  the  International 
Banking  Act.  For  example,  the  re- 
quirements that  national  banks  be 
members  of  the  Federal  Reserve 
System  and  be  insured  under  the  Fed- 
eral Deposit  Insurance  Act  are  con- 
tained in  section  2  of  the  Federal  Re- 
serve Act  (12  U.S.C.  222).  If  only  the 
National  Bank  Act  were  supposed  to 
apply  to  federal  branches  and  agen- 
cies, the  specific  exemptions  in  section 
4(b)  of  the  IBA  relating  to  member- 
ship and  Insurance  would  have  been 
unnecessary. 

Third,  the  legislative  history  of  the 
IBA  indicates  that  the  Congress  In- 
tended that  national  banks  and  feder- 
al branches  and  agencies  of  foreign 
banks  be  treated  comparably  to  the 
fullest  extent  possible.  Thus,  the  1978 
House  Report  accompanying  the  bill 
states  that  one  of  the  two  basic  objec- 
tives of  the  legislation  Is  "to  provide  to 
the    extent   possible    or    appropriate 


equal  treatment  for  foreign  and  do- 
mestic banks  operating  In  the  United 
States".  The  Comptroller  is  author- 
ized to  charter  federal  branches  and 
agencies  "regulated  and  super%'ised 
like  national  banks  to  the  extent  ap- 
propriate".  In  referring  to  section  4  of 
the  IBA.  the  House  Reports  sUtes 
that  "tflor  the  ourposes  of  the 
McFadden  Act  and  federal  banking 
laws  In  general  the  branches  would  be 
treated  as  If  they  are  national  banks 
or  branches  thereof.  Agencies  would 
not  be  subject  to  McFadden  Act  re- 
strictions and  could  perform  all  of  the 
functions  of  branches  except  for  the 
receipt  of  deposits  and  the  excerclse  of 
fiduciary  powers".  See.  H.R.  Rep.  No. 
95-910.  95th  Cong..  2d  Seas.  5.  6.  12 
(1978).  The  1978  Senate  Report  also 
notes  that  the  ledslatlon  "esUblishes 
the  principle  of  parity  of  treatment 
between  foreign  and  domestic  banks  In 
like  circumstances".  In  analyzing  sec- 
tion 4  of  the  IBA,  the  Senate  Report 
sUtes  that  "Iwlith  certain  exemp- 
tions, statutory  or  regulatory,  the  ac- 
tivities of  a  federal  branch  or  agency 
shall  be  conducted  in  the  same 
manner  as  a  national  bank".  See.  S. 
Rep.  No.  95-1073.  95th  Cong..  2d  Sess. 
2.21(1978). 

The  Comptroller,  within  the  param- 
eters of  the  International  Banking 
Act.  has  broad  discretion  to  determine 
what  rules  and  regulations  that  apply 
to  national  banks  do  or  do  not  apply 
to  federal  branches  and  agencies.  Ef- 
fective regulation  and  supervision  of 
foreign  bank  activities  In  the  United 
States  is  possible  only  If  bankers,  bank 
examiners,  and  the  public  generally 
know  the  legal  ground  rules  under 
which  these  federally  chartered  enti- 
ties must  operate. 

Most  of  the  national  banking  laws 
and  their  implementing  rules  and  reg- 
ulations are  contained  in  Volume  1  of 
TiUe  12  of  the  United  SUtes  Code  (12 
UAC.)  and  In  Chapters  1  and  2  of 
TiUe  12  of  the  Code  of  Federal  Regu- 
lations (12  CFR).  There  are.  of  course, 
some  relevant  provisions  of  law  con- 
tained In  other  portions  of  Title  12 
and  in  other  titles  of  the  United  States 
Code.  The  Comptroller's  Manual  for 
National  Banks  is  Indexed  by  topic 
and  is  a  convenient  source  material  for 
the  body  of  laws,  rules  and  regulations 
that  apply  to  national  banlts.  although 
even  it  is  not  fully  current  nor  com- 
plete. For  example,  the  regulations 
promulgated  by  the  Federal  Reserve 
Board  and  published  In  Chapter  2  of 


12  CFR,  many  of  which  are  applicable 
to  national  banks,  do  not  \ippear  in 
the  manual.  The  statutory  and  regula- 
tory system  that  governs  the  activities 
of  national  banks  has  evolved  over  a 
century  and  Is  constantly  subject  to 
change.  Any  comprehensive  list  of  in- 
clusions, or  exclusions,  that  might  be 
compiled  for  foreign  banks  would  have 
to  be  updated  at  least  annually  and 
would  probably  be  no  more  helpful  or 
easier  to  <isc  than  the  Comptroller's 
Manual  for  National  Banks. 

Therefore,  the  Comptroller  believes 
that  it  is  most  useful  to  sununarize  in 
a  statement  of  policy  the  basic  laws, 
and  sometimes  their  implementing 
rules  and  regulations,  that  will  apply 
to  foreign  banks  operating  at  federal 
branches  and  agencies.  This  statement 
is  intended  to  provide  information  and 
guidance;  it  is  not  all-inclusive  and 
does  not  have  the  force  and  effect  of 
law.  It  is  expected  that  managing  per- 
sonnel at  federal  branches  and  agen- 
cies, and  any  counsel  they  may 
employ,  will  rely  prima  ily  on  the 
Comptroller's  Manual  tj.  National 
Banks  to  assure  themselves  that  they 
are  conducting  business  in  accordance 
with  applicable  law,  supplementing 
the  manual  from  time  to  time  In  spe- 
cific insUnces  by  reference  to  12 
U.S.C.  and  12  CFR.  At  least  In  the 
early  phase  of  operations,  bank  man- 
agement may  wish  to  seek  advice  from 
Comptroller  of  the  Currency  officials 
in  Washington  or  In  the  appropriate 
regional  office  concerning  any  particu- 
lar matter  of  law. 

2.  General  Rule 

Apart  from  the  specific  exemptions 
and  qualifications  contained  In  the  In- 
ternational Banking  Act,  the  Comp- 
troller believes  that  foreign  banks  op- 
erating at  federal  branches  and  agen- 
cies: (1)  can  exercise  the  same  rights 
and  privileges  that  are  available  to  na- 
tional banks,  and  (2)  the  exercise  of 
any  such  right  or  privilege  must  be 
subject  to  the  same  duties,  restric- 
tions, penalties,  liabilities,  conditions 
and  limitations  that  apply  to  national 
banks  at  the  same  location. 

3.  Rights  and  Privileges 

Under  the  International  Banking 
Act.  federal  agencies  cannot  receive 
deposits  from  United  States  citizens  or 
residents  and  cannot  exercise  fidu- 
ciary powers.  Federal  branches  located 
outside  the  parent  bank's  home  state 
can  accept  only  such  types  of  deposits 
as  are  permissible  to  Edge  Act  corpora- 
tions pursuant  to  12  U.S.C.  615  and  12 
CFR  211.  Apart  from  these  exemp- 
tions or  qualifications.  federal 
branches  and  agencies  can  engage  in 
the  same  type  of  business  and  exercise 
the  same  powers  as  a  national  bank, 
subject  to  the  conditions  and  require- 
menU  contained  In  the  statutes  and 
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any  Implementing  rules  and  regula- 
tions promulgated  by  the  federal 
banking  authorities. 

The  basic  corporate  and  banking 
powers  exercisable  by  a  national  bank 
are  stated  in  a  general  way  in  12 
U.S.C.  24.  In  addition,  a  national  bank 
is  specifically  authorized,  under  pre- 
scribed conditions,  to  hold  real  estate 
(12  U.S.C.  29);  Incur  Indebtedness  (12 
U.S.C.  82);  receive  Interest  on  loans 
and  evidences  of  debt  (12  U.S.C  85  and 
86);  exercise  trust  powers  (12  U.S.C. 
92a);  make  real  estate  loans  (12  U.S.C 
371);  pay  Interest  on  time  and  savings 
deposits  (12  U.S.C.  371b);  accept  drafts 
or  bills  of  exchange  drawn  upon  it  (12 
U.S.C.  372.  373);  invest  in  an  Edge  Act 
corporation  (12  UJS.C.  6]|8):  and  invest 
In  a  bank  service  corporation  (12 
U.S.C.  1861-1865). 

4.  GlEWERAL  DTJTIBS,  RESTRICTIONS  AND 

Conditions 

To  the  extent  that  federal  branches 
and  agencies  engage  in  the  types  of  ac- 
tivities described  above,  they  must  also 
comply  with  the  requirements  and 
conditions  contained  in  the  following 
laws  and  regulations:  payment  of  in- 
terest on  deposits  (12  U.S.C.  371a,  376. 
461,  and  12  CFR  217);  real  estate  lend- 
ing (12  U-S.C.  2601-17,  2801-09,  42 
U.S.C.  4012a,  4104a.  4106,  12  CFR  22, 
and  12  CFR  203);  consumer  lending 
(15  U.S.C.  1601-91,  12  CFR  226);  non- 
descrimlnatlon  in  lending  (15  U.S.C. 
1691,  42  UJB.C.  3605.  12  CFR  202): 
loans  to  Insiders  (12  U.S.C.  375a); 
loans  secured  by  stock  of  an  insured 
U.S.  financial  Institution  (12  U.S.C. 
1730(1),  1817(j)). 

The  following  prohibitions,  restric- 
tions or  requirements  are  also  rele- 
vant: political  contributions  (2  U.S.C. 
441b,  18  UJS.C.  591);  lotteries  (12 
U.S.C.  25A);  transfers  in  contempla- 
tion of  Insolvency  (12  U.S.C.  91);  pur- 
chases and  sales  involving  directors  (12 
U.S.C.  375);  relationships  with  securi- 
ties dealers  (12  U.S.C.  78,  377  and  378); 
certification  of  checks  (12  U.S.C.  501): 
security  measures  at  bank  premises 
(12  U.S.C.  1881-84);  tie-in  arrange- 
ments (12  U.S.C.  1971-78);  disposition 
of  abandoned  money  orders  and  trav- 
elers' checks  (12  U.S.C.  2501-03). 

Finally,  federal  branches  insured  by 
the  Federal  Deposit  Insurance  Corpo- 
ration are  subject  to  the  record  reten- 
tion requirements  of  12  U.S.C.  1829b 
and  to  the  provisions  of  the  Communi- 
ty Reinvestment  Act  (Public  Law  95- 
128). 

5.  Limitations  Based  on  Capital  and 
Surplus 

The  following  statutory  limitations 
and  restrictions  based  upon  the  capital 
and  surplus  of  a  national  bank  apply 
to  federal  branches  and  agencies:  in- 
vestment securities  (12  U.S.C.  24);  in- 
debtedness   (12    U.S.C.    82);    lending 
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limits  (12  UJS.C.  84):  real  estate  loans 
(12  U.S.C.  371);  Investment  in  bank 
premises  (12  UJS.C.  371d);  acceptance 
of  drafts  and  bills  of  exchange  (12 
U.S.C.  372  and  373);  an  Investment  in 
an  Edge  Act  corporation  (12   U.S.C. 
618).  However,  as  applied  to  a  federal 
branch  or  agency,  the  dollar  equiva- 
lent of  the  capital  and  surplus  of  the 
parent  foreign  bank  is  the  reference 
point  for  determining  compliance  with 
any   limitation.   Furthermore,    if   the 
foreign  bank  has  more  than  one  feder- 
al   branch    or    agency,    the    business 
transacted  by  all  such  branches  and 
agencies  shall  be  aggregated  in  deter- 
mining compliance.  An  example  may 
clarify.  Assume  the  foreign  bank  has 
100  million  dollars  In  capital  stock  and 
surplus  and  operates  at  four  federal 
branches  in  the  United  SUtes.  The  10 
percent  lending  limit  in  12  U.S.C.  84 
applies  to  the  four  branches  in  the  ag- 
gregate. Thus,  unless  one  of  the  excep- 
tions in  iKt  U.S.C.  84  is  available,  no 
more  than  10  million  dollars  can  be 
lent    to    a    single    borrower.    If    one 
branch  lends  5  million  dollars  to  a  bor- 
rower, and  another  branch  lends  5  mil- 
lion dollars  to  the  same  borrower,  the 
lending  limit  would  have  been  reached 
and  no  more  funds  could  be  extended 
by  any  of  the  four  branches  to  the 
borrower  In  question. 

6.  Duties  and  Liabiuties  of 
Manacehent 

The  officers  and  directors  of  a  na- 
tional bank  have  the  general  duty  to 
conduct  the  affairs  of  their  Instltu 
tions  In  a  safe  and  sound  manner,  with 
a  view  to  the  protection  of  dep>ositors. 
creditors  and  shareholders,  and  to 
assure  the  compliance  of  the  institu- 
tion with  applicable  laws  and  regula- 
tions. Laws  relevant  to  this  concern 
are  12  U.S.C.  73,  93,  375,  375a.  376.  503 
and  1818.  As  a  condition  to  receiving  a 
charter  for  a  federal  branch  or  agency, 
the  management  of  a  foreign  bank  is 
responsible  in  good  faith  for  ensuring 
that  the  operations  of  such  branch  or 
agency  are  conducted  In  a  safe  and 
sound  manner  and  in  conformity  with 
applicable  law.  This  responsibility  is 
also  imposed  upon  the  managing  per- 
sonnel of  any  feder^  branch  or 
agency,  whether  they  %e  designated 
directors  or  officers  or  W  known  by 
any  other  title. 

7.  Regulation  and  Supervision  by  the 
Comptroller 

In  order  to  effectively  supervise  and 
regulate  the  operations  of  foreign 
banks  at  federal  branches  and  agen- 
cies, the  Comptroller  will  need,  to 
obtain  information  from  parent  banks 
concerning  their  general  affairs. 
Fairly  extensive  information  will  ordi- 
narily be  requested  upon  receipt  of  an 
Initial  application  for  a  federal  branch 
or  agency.  Thereafter,  a  foreign  bank 
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wil  be  required  to  submit  general  fi- 
nancial reports  periodically,  perhaps 
on  an  annual  basis. 

Federal  branches  and  agencies  will 
be  examined  at  least  once  each  calen- 
der year  and  will  be  required  to  main- 
lain  separate  accounts  and  prepare 
call  reports.  These  entities  shall  also 
keep  such  books  and  records  and 
.submit  such  reports  as  may  he  pre- 
scribed by  the  Comptroller  in  particu- 
lar cases  or  in  general  rules  and 
instructions.  Two  general  principles 
will  be  observed  in  connection  with 
the  Comptroller's  super\'ision  of  feder- 
al branches  and  agencies:  (1)  the  rec- 
ordkeeping and  reporting  require- 
ments shall  be  kept  to  a  mimimum  so 
that  federal  branches  and  agencies  are 
not  unduly  burdened  in  their  oper- 
ations or  treated  unfairly  in  compari- 
son with  national  banks:  (2)  the  rec- 
ordkeeping and  reporting  system,  and 
examinations,  must  be  sufficiently 
comprehensii-e  and  be  conducted  in  a 
way  that  will  ensure  that  bankers  and 
bank  examiners  have  an  accurate  basis 
upon  which  to  assess  the  safety  and 
.soundness  and  the  legality  of  oper- 
ations at  any  given  entity. 


Dated:  March  7.  1979. 

JOMJt  G.  Heimann. 
Comptroller  of  the  Currency. 
(PR  Doc.  79-7906  PUed  3-14  79;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

F«4«ral  Aviolien  Administration 
(MCn  PaH71j 

(Airspace  Docket  No.  79-RM-07J 

ESTAMISHMENT  OF  TtANSITION  AREAS 

AGENCY  Federal  Aviation  Admini.s- 
tration  tPA.^).  DOT. 

ACTION  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  This  notice  of  proposed 
rulemaking  (NPRM)  proposes  to  es- 
tablish a  700  foot  and  1.200  foot  tran- 
sition area  at  Miller,  South  Dakota  to 
provide  controlled  airspace  for  aircraft 
executing  the  new  nondircctional 
radio  beacon  (NDB)  standard  instru- 
mtnt  approach  procedure  developed 
for  the  Miller  Municipal  Airport. 
Miller.  South  Dakota. 

DATES:  Comments  must  be  received 
on  or  before  March  23.  1979. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief.  Air  Traffic  Divi- 
sion. Attn;  ARM-500.  Federal  Aviation 
Administration.  10455  East  25th 
Avenue.  Aurora.  Colorado  80010. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  office  of  the   Regional   Counsel, 
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Federal  Aviation  Administration, 
10455  East  25th  Avenue.  Aurora,  Colo- 
rado 80010. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Pruett  B.  Helm,  Airspace  and  Proce- 
dures Specialist.  Operations,  Proce- 
dures and  Airspace  Branch  (ARM- 
530),  Air  Traffic  Division.  Federal 
Aviation  Administration.  Rocky 
Mountain  Region,  10455  East  25th 
Avenue,  Aurora.  Colorado  80010: 
telephone  (303)  837-3937. 

SUPPLEMENTARY  INFORMATION; 

Comments  Iwyited 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views,  or  argu- 
ments as  tluy  may  desire.  Communi- 
cations should  be  submitted  in  tripli- 
cate to  the  Chief,  Air  Traffic  Division. 
Federal  Aviation  Administration. 
10455  East  25th  Avenue.  Aurora.  Colo- 
rado 80010.  All  communications  re- 
ceived will  be  considered  before  action 
is  taken  on  the  proposed  amendment. 
No  public  hearing  is  contemplated  at 
this  time,  but  arrangements  for  infor- 
mal conferences  with  Federal  Aviation 
Administration  officials  may  be  made 
by  contacting  the  Regional  Air  Traffic 
Division  Chief.  Any  data,  views,  or  ar- 
guments presented  during  such  con- 
ferences must  also  be  submitted  in 
writing  in  accordance  with  this  notice 
in  order  to  become  part  of  the  record 
for  consideration.  The  proposal  con- 
tained in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

AVAILABIUTY  OF  NPRM 

Any  person  may  obtain  a  copy  of 
tliis  Notice  of  Proposed  Rulemaking 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Infor- 
mation Center.  APA-430.  800  Indepen- 
dence Avenue.  S.W..  Washington.  DC. 
20591.  or  by  calling  (202)  426-8058. 
Communications  must  Identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also  re- 
quest a  copy  of  Advisory  Circular  No. 
11-2  which  descrit>es  the  application 
procedure. 

ThbPhoposal 

The  Federal  Aviation  Administra- 
tion (FAA)  is  considering  an  amend- 
ment to  subpart  C  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  700  foot  and  1.200 
foot  transition  areas  at  Miller.  South 
Dakota.  This  proposal  is  necessary  to 
provide  controlled  airspace  for  aircraft 
executing  the  new  NDB  standard  in- 
strument approach  procedure  devel- 
oped for  the  Miller  Municipal  Airport. 
Miller.  South  E>akota.  It  is  propased  to 


make  the  establishment  of  the  transi- 
tion areas  coincident  nith  the  effec- 
tive date  of  the  new  standard  instru- 
ment approach.  Accordingly,  the  Fed- 
eral Aviation  Administration  proposes 
to  amend  subpart  O  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
71)  as  follows: 

By  amending  71.181  so  as  to  estab- 
lish the  following  transition  areas  to 
read: 

MiLija.  Sooth  Dakota 

That  airspace  extending  upward  from  700 
above  the  surface  within  a  5  mile  radius  of 
the  Miller  Municipal  Airport  (latitude 
443100  N..  lonirltude  96-57  r7-  W.)  and 
within  3  miles  each  side  of  the  326*  bearin« 
from  the  Miller  NDB  daUtude  44*31  17.4" 
N..  longitude  98-S7'M.«'  W.)  extending  from 
the  5  mile  radius  to  8.5  miles  norths  est  of 
the  Miller  NDB;  and  that  airspace  extend- 
ing upward  from  1.300  above  the  surface 
bounded  on  the  west  and  northwest  by  V- 
263.  on  the  south  by  V-120  and  on  the  east 
by  V-15W  excluding  the  Aberdeen.  South 
Dakota.  Pterre.  South  Dakota.  Mitchell. 
South  Dakota,  and  Huron.  South  Dakota 
1.200  tran.sition  areas  and  all  Pederal  air- 
ways. 

Drafting  Information 

The  principal  authors  of  this  docu- 
ment are  Pruett  B.  Helm.  Air  Traffic 
Division,  and  Daniel  J.  Peterson,  office 
of  the  Regional  Counsel.  Rocky  Moun- 
tain Region. 

This  amendment  is  proposed  under 
authority  of  section  307fa)  of  the  Fed- 
eral Aviation  Act  of  1958.  as  amended. 
(49  use.  1348(a)),  and  of  section  6(c) 
of  the  Department  of  Transportation 
Act  (49  U.S.C.  1655(c)). 

The  Federal  Aviation  Administra- 
tion has  determined  that  this  docu- 
ment does  not  contain  a  major  propos- 
al requiring  preparation  of  an  Eco- 
nomic Inapact  Statement  under  Execu- 
tive Order  11821  and  OMB  Circular  A- 
107. 

Issued  In  Aurora,  Colorado  on  Feb- 
ruary 28.  1979. 

M.  M.  Martin. 
Director.  Rocky  Mountain  Region. 
[PR  Doc.  79  7485  Piled  3-14  79;  8:45  am] 
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(14  CFI  fort  711 

[Airspace  Docket  No.  79-SO-15] 

KSIGNAT10H  Of  FEDKAL  AltWAYS.  AREA 
low  «OUTES,  CONT«OIL£0  AltSPAtt,  AND 
REPORTING  POINTS 

Prepetcd  Altarotien  of  Trantitien  Ar«a,  Fort 
Ruckor,  Alo. 

AGENCY:  Pederal  Aviation  Adminis- 
tration (FAA).  DOT. 


ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  This  proposed  rule  will 
alter  the  Fort  Rucker,  Alabama,  tran- 
sition area  and  will  lower  the  base  of 
controlled  airspace  within  a  6.5  mile 
radius  of  the  Andalusia-Opp  Airport 
from  1200  to  700  feet  AGL  to  accom- 
modate Instrument  Flight  Rule  (IFR) 
operations.  A  new  public  use  instru- 
ment approach  procedure  has  been  de- 
veloped for  the  Andalusia-Opp  Airport 
and  the  additional  controlled  airspace 
is  required  to  protect  aircraft  conduct- 
ing Instrument  Flight  Rule  (IFR)  op- 
erations. 

DATES:  Comments  must  be  received 
on  or  before:  May  6.  1979. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Federal  Aviation  Adminis- 
tration. Chief.  Air  Traffic  Division. 
P.O.  Box  20636,  Atlanta.  Georgia 
30320. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  F.  Herring,  Airspace  and 
Procedures  Branch.  Federal  Aviation 
Administration.  P.O.  Box  20636.  At- 
lanta. Georgia  30320;  telephone:  404- 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate 
In  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views  or  argu- 
ments as  they  may  desire.  Communi- 
cations should  Identify  the  airspace 
docket  number  and  be  submitted  in 
triplicate  to  the  Director,  Southern 
Region,  Federal  Aviation  Admiuistra- 
tioD.  Attention:  Chief.  Air  Traffic  Di- 
vision, P.O.  Box  20636.  Atlanta,  (Geor- 
gia 30320.  All  communications  received 
on  or  before  May  6.  1979.  will  be  con- 
sidered before  action  la  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  notice  may  be 
changed  in  the  light  of  comments  re- 
ceived. All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  of  comments,  in  the  Rules 
Docket  for  examination  by  Interersted 
persons.  A  report  summarizing  each 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  In  the  public,  regulatory  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs,  Attention: 
Public  Information  Center,  APA-430, 
800  Independence  Avenue  SW..  Wash- 
ington. D.C.  20591.  or  by  calling  (202) 
426-8058.  Communications  must  Iden- 
tify  the  notice  number  of  this  NPRM. 
Persons  Interested  In  being  placed  on  a 
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mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli- 
cation procedures. 

The  Proposal 

The  FAA  is  considering  an  amend- 
ment to  Subpart  G  of  Part  71  of  the 
Federal  Aviation  Regulations  ( 14  CFR 
Part  71)  to  alter  the  Port  Rucker,  Ala- 
bama, Transition  Area.  This  action 
will  provide  controlled  airspace  protec- 
tion for  IFR  operations  at  Andalusia- 
Opp  Airport.  An  NDB  standard  instru- 
ment approach  procedure  utilizing  the 
Judd  (owned  and  operated  by  the  U.S. 
Army)  nondirectlonal  radio  beacon 
has  been  developed  to  serve  the  air- 
port, and  If  the  proposed  designation 
is  acceptable,  the  airport  operating 
status  will  be  changed  from  VFR  to 
IFR. 

The  Proposed  Amendment 

Accordingly,  the  Pederal  Aviation 
Administration  proposes  to  amend 
§71.181  of  Part  71  of  the  Federal  Avi- 
ation Administration  Regulations  (14 
CFR  Part  71)  by  adding  the  following 
to  the  existing  Fort  Rucker,  Alabama, 
Transition  Area; 

"•  •  •  within  a  6.5  mile  radius  of  Andalu- 
sia-Opp Airport.  Andalusia,  Alabama,  (lati- 
tude 31' 18  45"  W.,  longitude  86°23  00"  W." 

(Sec.  307(a)  of  the  Pederal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1343(a))  and 
sec.  6(c)  of  the  Department  of  TransporU- 
tlon  Act  (49  U.S.C.  1655(0)) 

Note.— The  Pederal  Aviation  Administra- 
tion has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State- 
ment under  Executive  Order  11821.  as 
amended  by  ExecuUve  Order  11949.  and 
OMB  Circular  A- 107. 

Issued  In  East  Point,  Georgia,  on 
February  28,  1979. 

Phillip  M.  Swatek, 
Director,  Southern  Region. 
[PR  Doc.  79-7947  PUed  3-14-79;  8:45  am] 
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114  CFt  Part  71] 

[Airspace  Docket  No.  79-CE-6] 

TRANSITION  AREA— CAMBR0GE,  NEBR. 

Prepotod  Dosifliiatiwi 

AGENCY:  Pederal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rule 
Making  (NPRM). 

SUMMARY:  This  notice  proposes  to 
designate  a  700- foot  transition  area  at 
Cambridge.  Nebraska,  to  provide  con- 
trolled airspace  for  aircraft  executing 
new  instrument  approach  procedures 
to  Rimways  14  and  32  on  the  Cam- 
bridge,  Nebraska  Airport,  which  are 
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based  on  the  Non-dlrectlonal  Radio 
Beacon  (NDB)  installed  on  the  surport. 

DATES:  Comments  must  be  received 
on  or  before  April  23.  1979. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation  Adminis- 
tration, Chief,  Operations,  Procedures 
and  Airspace  Branch,  Air  Traffic  Divi- 
sion. ACE-530.  601  East  12th  Street. 
Kansas  City,  Missouri  64106,  Tele- 
phone (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Pederal  Aviation  Ad- 
ministration, Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri. 

An  Informal  docket  may  be  exam- 
ined at  the  Office  of  the  Chief,  Oper- 
ations, Procedures  and  Airspace 
Branch,  Air  Traffic  Division. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dwalne  E.  Hlland.  Airspace  Special- 
ist, Operations,  Procedures,  and  Air- 
space Branch,  Air  Traffic  Division. 
ACE-537,  FAA,  Central  Region,  601 
East  12th  Street,  Kansas  City,  Mis- 
souri 64106,  telephone  816-374-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate 
in  the  proposed  rule  making  by  sub- 
mitting such  written  data,  views  or  ar- 
gtiments  as  they  may  desire.  Commu- 
nications should  identify  the  airspace 
docket  number,  and  be  submitted  in 
duplicate  to  the  Operations,  Proce- 
dures and  Airspace  Branch,  Air  Traf- 
fic Division,  Pederal  Aviation  Adminis- 
tration. 601  East  12th  Street.  Kansas 
City,  Missouri  64 IOC.  All  communica- 
tions received  on  or  before  April  23, 
1979.  will  be  considered  before  action 
Is  taken  on  the  proposed  amendment. 
The  proposal  contained  in  this  Notice 
may  be  changed  in  light  of  the  com- 
ments received.  All  contunents  received 
will  be  available  both  before  and  after 
the  closing  date  for  comments  in  the 
Rules  Docket  for  exa-mination  by  In- 
terested persons. 

Availabiuty  of  NPRM 

Any  person  may  obtain  a  c»py  of 
this  NPRM  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Operations,  Procedures  and  Airspace 
Branch,  601  East  12lh  Street.  Kansas 
City,  Missouri  64106  or  by  calling  (816) 
374-3408.  Communications  must  iden- 
tify the  notice  number  of  this  NPRM. 
Persons  Interested  in  l>eing  placed  on  a 
mailing  list  for  further  NPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli- 
cation procedure. 
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The  Proposal 


The  FAA  is  considering  an  amend- 
ment to  Subpart  G.  S  71181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  designating  a  700-foot  tran- 
sition area  at  Cambridge.  Nebraslia. 
To  enhance  airport  usage  by  providing 
instrument  approach  capability  to  the 
Cambridge  Airport,  the  City  of  Cam- 
bridge. Nebraslca  has  installed  an  NDB 
on  the  airport.  This  radio  facility  pro- 
vides new  navigational  guidance  for 
aircraft  utilizing  the  airport.  The  es- 
tablishment of  new  instrument  ap- 
proach procedures  to  Runways  14  and 
32  based  on  this  navigational  aid  en- 
tails designation  of  a  transition  area  at 
Cambridge.  Nebraska  at  and  above  700 
feet  above  ground  level  (AGL)  within 
which  aircraft  are  provided  air  traffic 
control  service.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  approach  proce- 
dures under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating 
under  Visual  Flight  Rules  (VPR). 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Subpart  G.  §71.181.  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181) 
as  republished  on  January  2.  1979,  (44 
FR  442)  by  adding  the  following  new 
transition  area: 

Cambridge.  Nebr. 

Tliat  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Cambridge.  Nebraska  Airport  (lati- 
tude 40  1820  N;  longitude  10O'O9  43'  W): 
within  3  miles  each  side  of  the  Cambridge 
NDB  165  bearing  extending  from  the  7-mile 
radius  area  to  8.5  miles  southeast  of  the  air 
port:  within  3  miles  each  side  of  the  Cam- 
bridge NDB  326'  bearing  extending  from 
the  7-mile  radius  area  to  8.5  northwest  of 
ihe  airport. 

(Sec.  307ia).  Federal  Aviation  Act  of  1958  as 
amended  (49  U.S.C.  1348):  sec.  6(c>.  Depart- 
ment of  Transportation  Act  (49  U.S.C. 
1655(c));  sec.  11.61  of  the  Federal  Aviation 
Rfgulations  (14  CFR  11.61)) 

Note:  The  FAA  has  determined  that  this 
documint  Involves  a  proposed  regulation 
which  is  not  considered  to  be  significant 
under  the  procedures  and  criteria  prescril)ed 
by  Executive  Order  12044  and  as  imple- 
mented by  interim  Department  of  Transpor- 
tation guidelines  (43  FR  9582:  March  8. 
1978) 

Issued  in  Kansas  City,  Missouri,  on 
March  5.  1979. 

C.  R.  MXLUGIN.  Jr.. . 
Director,  Central  Region. 
(PR  Doc.  79-7949  FUed  3-14-79;  8:45  am] 
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[14  CFR  Ports  121  oimI  129] 

[Docket  No.  18310;  Notice  No.  79-51 

RADIATION  SURVEYS  OF  AIRFORT  X-RAY 
INSPECTION  CABINETS 

Extcntion  of  Tim* 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACrriON:  Notice  of  proposed  rule 
making. 

SUMMARY:  This  notice  proposes  to 
amend  the  regulations  pertaining  to 
surveys  of  baggage  X-ray  Inspection 
Cabinets  by  extending  the  time  re- 
quired for  such  surveys  from  six 
months  to  one  year. 

DATE:  Comments  must  be  received  on 
or  before  May  14,  1979. 

ADDRESS:  Send  comments  on  the 
proposals  in  duplicate  to:  Federal  Avi- 
ation Administration,  Office  of  the 
Chief  Counsel,  ATTN:  Rules  Docket 
(AGC-24),  Docket  No.  18310.  800  Inde- 
pendence Avenue,  SW.,  Washington, 
D.C. 20591. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Theo  P.  Tsacoumis.  Technical  Secu- 
rity Division.  Federal  Aviation  Ad- 
ministration. 800  Independence 
Avenue  SW.,  Washington,  D.C. 
20591.  telephone  (202)  755-8715. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments  Invited 

Interested  persons  are  invited  to  par- 
ticipate in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may 
desire.  Comments  relating  to  the  envi- 
ronmental, energy,  or  economic 
impact  that  might  result  from  adop- 
tion of  the  proposal  contained  in  this 
notice  are  invited.  Communications 
should  identify  the  regulatory  dcKket 
or  notice  number  and  be  submitted  in 
duplicate  to:  Federal  Aviation  Admin- 
istration. Office  of  the  Chief  Counsel. 
Attention:  Rules  Docket.  AOC-24.  800 
Independence  Avenue.  SW.,  Washing- 
ton. DC.  20591.  All  communications 
received  on  or  before  May  14.  1979. 
will  bo  considered  by  the  Administra- 
tor before  taking  action  on  the  pro- 
posed rule.  The  proposal  contained  In 
this  notice  may  be  changed  in  the 
Ught  of  comments  received.  All  com- 
ments submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments.  In  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  sutwtantive 
public  contact  with  FAA  personnel 
concerned  with  this  rule  making  will 
be  filed  in  the  docket. 


II.  Availability  ok  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rule  making 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs.  Attention: 
Public  Information  Center.  APA-430. 
800  Independence  Avenue.  SW.,  Wash- 
ington. D.C.  20591,  or  by  calling  (202) 
426-8058.  Communications  must  Iden- 
tify the  notice  number  of  this  NPRM. 
Persons  Interested  In  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  descrll)es  the  appli- 
cation pr<x;edures. 

III.  Current  Secitrity  Requirements 

Under  99121.538  and  129.26(b)(1)  of 
the  Federal  Aviation  Regulations 
(FARs).  United  States  domestic,  flag, 
and  foreign  air  carriers  engaging  In 
scheduled  air  transportation  and  com- 
mercial operators  engaging  in  common 
carriage  between  two  points  entirely 
within  any  State  with  the  frequency 
set  forth  In  9 121.7  are  required  to 
adopt  and  use  a  screening  system 
which  Is  designed  to  prevent  the  car- 
riage aboard  their  aircraft  of  any 
weapon,  explosive  or  incendiary  device 
on  or  about  the  person  or  in  the  carry- 
on  baggage  of  passengers. 

The  affected  certificate  holders  are 
also  required  to  adopt  a  security  pro- 
gram designed  to  prevent  the  unau- 
thorized access  to  aircraft  and  to 
assure  the  security  of  checked  baggage 
and  cargo.  Current  99  121.538a(b)  and 
129.26(b)(1)  provide  that  no  certificate 
holder  may  use  an  X-ray  system 
unless  within  the  preceding  six  calen- 
dar months  a  radiation  survey  has 
been  conducted  which  shows  that  the 
system  meets  certain  applicable  per- 
formance standards. 

IV.  Petitions  por  Rule  Making 

On  September  15,  1978.  the  Air 
Transport  Association  of  America 
(ATA)  petitioned  the  FAA  for  expedit- 
ed rule  making  to  amend  9  121.538a(b) 
by  extending  the  time  required  for 
surveys  of  baggage  X-ray  Inspection 
cabinets  from  six  calendar  months  to 
one  year.  In  support  of  this  petition, 
ATA  presents  documentation  that  the 
radiation  hazard  to  employees  in  the 
vicinity  of  the  baggage  X-ray  inspec- 
tion cabinets  at  five  sampled  airports 
Is  negligible.  ATA  references  a  Nation- 
al Institute  for  Occupational  Safety 
and  Health  (NIOSH)  study  to  support 
this  conclusion.  Additionally,  ATA 
states  that  certain  officials  from  the 
bureau  of  Radiological  Health,  De- 
partment of  Health,  Education,  and 
Welfare  have  advised  that  the  accept- 
ed period  for  radiation  surveys  by  the 
various  states  is  normally  once  a  year. 


V.  Proposed  Change 

The  FAA  agrees  with  the  change  to 
the  regulations  desired  by  ATA.  The 
requirement  to  conduct  a  survey  every 
six  calendar  months  on  each  X-ray 
baggage  Inspection  system  was  estab- 
lished in  March.  1975  and  the  FAA  re- 
ceives a  copy  of  each  six-month 
survey.  After  reviewing  these  surveys, 
the  FAA  believes  that  the  data  pro- 
vides sufficient  evidence  to  conclude 
that  reliability  of  the  X-ray  device  is 
excellent  and  justifies  the  proposed 
change.  Since  9129.26(b)(1)  regulates 
the  use  of  X-ray  systems  in  the  United 
States  by  foreign  carriers,  it  is  also 
proposed  to  amend  this  section. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Parts  121  and  129  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Parts  121 
and  129)  as  follows: 

9  121.538a    (Amended] 

(1)  By  amending  paragraph  (b)  of 
S  121.538a  by  deleting  the  number  "6" 
and  substituting  the  number  •"12"  In 
its  place. 

9  129.26    [Amended] 

(2)  By  amending  paragraph  (bKl)  of 
9129.26  by  deleting  the  number  "6" 
and  substituting  the  number  "12"  in 
Its  place. 

(Sees.  313(a).  315,  316  and  601  of  the  Feder- 
al Aviation  Act  of  1958  (49  U.S.C.  1354(a), 
1356.  1357  and  1421).  and  sec.  6(c)  of  the  De- 
partment of  Transportation  Act  (49  D.S.C. 
1655<c))) 

NoTK.— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  In- 
volves a  proposed  regulation  which  is  not 
considered  to  be  significant  under  the  pr<Ke- 
dures  and  criteria  prescribed  by  Executive 
Order  12044  and  as  implemented  by  interim 
Department  of  Transportation  guidelines. 

Issued  In  Washington,  D.C,  on 
March  2,  1979. 

Richard  F.  Lally,  ' 
Director,  Civil  Aviation 
Security  Service. 

(FR  Doc.  79-7948  Filed  3-14-79;  8:45  ami 
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CIVIL  AERONAUTICS  BOARD 

(14  CFR  PaH3S5] 

(ODR-16.  Docket  34969;  dated  March  8. 
19791 

OIREOORS,  BUREAU  OF  PRICING  AND  DO- 
MESTK  AVIATION  AND  BUREAU  OF  INTER- 
NATIONAL AFFAfflS 

OroiH  of  D«l«oot*d  Auiherity 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Proposed  Rule- 
makings. 
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SUMMARY:  The  Board,  on  its  own 

Initiative,  is  Inviting  public  comment 
on  amendments  to  the  Board's  Organi- 
zation Regulations,  or  OR- 148  which 
is  being  Issued  contemporaneously 
with  this  rule.  The  amendments  dele- 
gate authority  to  the  Director,  Bureau 
of  Pricing  and  Domestic  Aviation  and 
the  Director,  Bureau  of  International 
Aviation  to  grant  or  dony  applications 
to  provide  substitute  services  during 
any  work  stoppage  in  the  markets  nor- 
mally served  by  the  struck  carrier. 

DATES:  Comments  by:  April  13,  1979. 

Comments  and  other  relevant  infor- 
mation received  after  this  date  will  be 
considered  by  the  Board  only  to  the 
extent  practicable. 

ADDRESSES:  Twenty  copies  of  com- 
ments should  be  sent  to  Docket  34969. 
Civil  Aeronautics  Board,  1825  Con- 
necticut Ave.  NW.,  Washington,  D.C. 
20428.  Individuals  may  submit  their 
views  as  consumers  without  filing  mul- 
tiple copies.  Copies  may  be  examined 
in  Room  711.  Civil  Aeronautics  Board, 
1825  Connecticut  Ave.  NW..  Washing- 
ton, D.C.  as  soon  as  they  are  received. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Judith  E.  Retchin,  Bureau  of  Pricing 
and  Domestic  Aviation,  1825  Con- 
necticut Ave.  NW..  Washington.  D.C. 
20428;  202-673-5009. 

(Sections  102.  204.  401.  402.  403  and  416  of 
the  Federal  Aviation  Act  of  1958.  as  amend- 
ed; 92  SUt.  1706,  72  Stat.  743.  758;  49  U.S.C. 
1302, 1324, 1371.  1372.  1373, 1386) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

tFR  Doc.  79-7929  Filed  3-14-79;  8:45  ami 


[4210-01-M] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Astisfont  Secretary  for  HetMing/ 
Federal  Howting  Cemmitftioner 

[24  CFR  part  M21 

[Docket  No.  R-79-«29] 

TRANSMIHAl 

AGENCY:  Housing  and  Urban  Devel- 
opment/Office of  Assistant  Secretary 
for  Housing-Federal  Housing  Commis- 
sioner. 
ACTION:  Notice  of  Transmittal. 

SUMMARY:  Under  recently-enacted 
legislation  the  Chairmen  of  the  House 
Committee  on  Banking,  Finance  and 
Urban  Affairs  and  the  Senate  Commit- 
tee on  Banking,  Housing  and  Urban 
Affairs  have  requested  the  Secretary 
of  Housing  and  Urban  Development  to 
provide  their  Committees  with  certain 
rules  at  least  15  days  of  continuous 
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session  prior  to  publication  in  the  Fed- 
eral Register.  This  Notice  advises  of 
the  transmittal  of  specifically  Identi- 
fied proposed  rule(s)  pursuant  to  such 
requests. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Burton  Bloomberg,  Director.  Office 
of  Regulations,  Office  of  General 
Counsel.  451  Seventh  Street.  S.W., 
Room  5218  Washington,  D.C.  20410 
(202)  755-6207. 

SUPPLEMENTARY  INFORMATION: 
Concurrently  with  issuance  of  this 
Notice,  the  Secretary  Is  forwarding  to 
the  Chairmen  of  both  the  Senate 
Banking,  Housing  and  Urtwrn  Affairs 
Committee  and  the  House  Banking. 
Finance  and  Urban  Affairs  Committee 
the  rulemaking  document  described 
below:  Part  882,  Subpart  C,  Adminis- 
tration of  Program  by  Contract  Ad 
ministrator  (CA)  on  behalf  of  HUD. 

This  proposed  rule  would  set  forth 
criteria  by  which  to  determine  that 
there  does  not  exist  for  a  municipality, 
county  or  similar  locality  a  PHA. 
public  body  or  Governmental  entity 
able  or  willing  to  administer  the  Sec- 
tion 8  Existing  Housing  program.  In 
addition,  the  rule  outlines  procedures 
for  selecting  a  contract  administrator 
in  the  event  that  HUD  decides  not  to 
administer  the  program  directly. 

(Section  7(0)  of  the  Department  of  HUD 
Act.  42  U.S.C.  3535  7(0).  Section  324  of  the 
Housing  and  Urban  Development  Amend- 
ments of  1978.) 

Issued  at  Washington,  DC.  March 
9,  1979. 

Patricia  Roberts  Harris. 
Secretary,  Department  of 
Housing  and  Urban  Development 
[FR  Doc.  79-7793  Filed  3-14-79;  8:45  ami 

[6350-06-M] 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

[29CFRPaH  1601] 

706  AGENOES 

Propoted  DetigiHitien 

AGENCY:  Equal  Employment  Oppor- 
tunity Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  proposes  to 
amend  Its  regulations  on  designation 
of  one  local  agency  so  that  it  may 
handle  employment  discrimination 
charges  filed  with  the  Commission. 
Proposed  Is  a  local  agency  that  re- 
quested deferral  designation  as  pro- 
vided under  the  authority  of  Title  VII 
of  the  CivU  Rights  Act  of  1964,  as 
amended.  The  proposal  would  author- 
ize the  agency  listed  below  to  proces-s 
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charges  deferred  to  it  by  the  Commis- 
sion. 

DATES:  Comments  must  be  received 
by  April  2.  1979. 

ADDRESS:  Comments  should  be  sent 
to:  Equal  Emnfoyment  Opportunity 
Commission.  Office  of  Field  Services 
(State  and  Local).  2401  E  Street  NW., 
Washington.  D.C.  20506. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Boyce  Nolan.  Equal  Employment 
Opportunity  Commission.  Office  of 
Field  Services  (State  and  Local). 
2401  E  Street  NW..  Washington. 
D.C.  20506.  telephone  202/634-6040. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  §  1601.71.  Title  29.  Chap- 
ter XIV  of  the  Code  of  Federal  Regu- 
lations a.s  revised  and  published  in  the 
Federai  Recisteh,  42  FR  55388.  Octo- 
ber 14,  1977.  the  Equal  Employment 
Opportunity  Commission  (hereinafter 
referred  to  as  the  Commission)  pro- 
poses that  the  agency  listed  l)elow  be 
designated  as  a  "706  Agency". 
S  1601.70(a).  The  purposes  of  "706 
Agency"  de.signation  are  as  follows: 
First,  tliat  the  agenry  receive  charges 
deferred  by  the  Commission  pursuant 
to  Section  706  (c)  and  (d)  of  Title  VII 
of  the  Civil  Rights  Act  of  1964.  as 
amended;  and  second,  that  the  Com- 
mission accord  "substantial  weight"  to 
the  final  findings  and  orders  of  the 
aBcncy  pursuant  to  Section  706(b)  of 
Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended.  The  proposed  desig- 
nation of  the  agency  li.sted  below  is 
hereby  published  to  provide  any 
person  or  organization  not  less  than  15 
days  within  which  to  file  written  com- 
ments with  theOommission  as  pro- 
vided for  under  JT601.71(1). 

At  the  e.xpi/ation  of  the  15  day 
period,  the  cfommission  may  effect 
designation  or  the  agency  by  publica- 
tion of  an  amendment  to  §  1601.74(a). 

With  the  limitation  set  forth  in  the 
Footnote  below,  the  proposed  "706 
Agency"  is  as  follows: 

Jacksonville  (Florida)  Community 
Relations  Commission.' 

Written  comments  pursuant  to  this 
notice  must  be  filed  with  the  Commis- 
sion on  or  before  April  2.  1979. 

Signed  at  Washington,  D.C.  this  6th 
day  of  March.  1979. 

For  the  Commission. 

Eleanor  Holmes  Norton. 
Chair,  Equal  Employment 
Opportunity  Commission. 
(FR  Doc.  79-7823  Piled  3-14-79:  8:45  ami 


'The  Jacksonville  (Florida)  Community 
Relations  Commission  has  been  proposed  a.s 
a  706  Agency  with  authority  extending  only 
ro  pn\ate  employers  within  its  Jurisdiction 
and  for  the  consolidated  government  of  the 
City  of  Jacksonville,  which  does  not  Include 
State  of  Florida  employees  and  those  of  the 
(tovemment  of  the  Second.  Third.  Fourth, 
and  Fifth  IJrban  Senices  District. 


PROPOSED  RULES 
DEPARTMENT  OF  THE  TREASURY 

C*mp»ro4l«r  of  th«  OirrtiKy 

(31  CFR  raft  1] 

PRIVACY  Aa  OF  1974 

Prepetcd  Notic*  of  RuUt  Exampting  a  Syttcm 
of  Rocordt  From  Cortoin  Roquiromont* 

AGENCY:  Comptroller  of  the  Curren- 
cy. Department  of  the  Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  require- 
ments of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  the  Comptroller  of  the 
Currency  hereby  gives  notice  of  a  pro- 
posed rulemaking  exempting  the 
system  entitled  "Enforcement  and 
Compliance  Information  System 
(ECIS)."  from  certain  provisions  of 
the  Privacy  Act  of  1974.  The  proposed 
notice  of  rules  includes  changes  to  the 
system  name  and  exempts  this  system 
from  the  application  of  certain  parts 
of  the  Privacy  Act  in  accordance  with 
31  CFR  §§  1.23(c)  and  1.36.  The  pro- 
posed system  notice  will  be  published 
in  its  entirety  since  these  provisions 
extensively  change  the  language  pres- 
ently used  in  31  CFR  1.36  (see  the  no- 
tices section  of  this  issue  of  the  Feder- 
al Register).  The  above-named 
system  was  previously  entitled  "Infor- 
mation file  on  Individuals  and  Com- 
mercial Entities  known  or  suspected  of 
being  involved  in  fraudulent  activi- 
ties." (Treasury/Comptroller  00.013). 
The  Comptroller  filed  a  revised  system 
report  with  the  Office  of  Management 
and  Budget,  the  Speaker  of  the  House 
and  the  President  of  the  Senate. 

DATES:  Comments  must  be  received 
on  or  before  April  16.  1979. 

ADDRESSES:  Director.  Enforcement 
and  Compliance  Division.  Comptroller 
of  the  Currency,  Administrator  of  Na- 
tional Banks.  490  L'Enfant  Plaza. 
S.W.,  Washington,  D.C.  20219. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  E.  Rosden.  Attorney,  Enforce- 
ment and  Compliance  Division. 
Comptroller  of  the  Currency.  Ad- 
ministrator of  National  Banks.  490 
LEnfant  Plaza,  S.W..  Washington. 
D.C.  20219.  Telephone:  (202)  447- 
1983. 

It  is  proposed  to  amend  §  1.38  by 
adding  the  following  exemptions  at 
the  end  of  the  material  under  the 
center  heading  Comptroller  of  the 
Currency  and  before  Appendix  A. 

§  1.36  System*  exempt  in  whole  or  in  part 
for  proviHioiM  of  5  VS.C.  532a  and  thist 
part. 


Comptroller  op  the  Currency 

Notice  of  rules  exempting  certain  sys- 
tems of  records  from  the  require- 
ments of  the  Privacy  Act  of  1974 


In  general.  The  Comptroller  of  the 
Currency  exempts  the  following  sys- 
tems of  records  from  certain  provi- 
sions of  the  Privacy  Act  of  1974: 

(1)  Enforcement  and  Compliance  In- 
formation System. 

(2)  Federal  Bureau  of  Investigation 
Report  Card  Index. 

Purpose.  The  reason  for  these  ex- 
emptions Is  to  maintain  the  confiden- 
tiality of  data  obtained  from  various 
.sources  which  relate  to  law  enforce- 
ment activities. 

Authority.  The  authority  to  Issue  ex- 
emptions for  this  Agency  is  vested  in 
the  Secretary  of  the  Treasury  pursu- 
ant to  5  U.S.C.  552a  (j)  and  (k)  but  has 
been  delegated  by  the  Secretary  to  the 
Comptroller  of  the  Currency  in  ac- 
cordance with  31  CFR  §  1.23(c). 

Nam£  of  System.  The  Enforcement 
and  Compliance  Information  System. 

Provisions  from  which  exempted. 
The  Enforcement  and  Compliance  In- 
formation System  is  exempt  under  5 
U.S.C.  552a(k)(2)  since  it  is  utilized  in 
connection  with  law  enforcement  ac- 
tivities by  the  Enforcement  and  Com- 
pliance Division  of  the  Office  of  the 
Comptroller  of  the  Currency  whose 
chief  responsibility  is  the  enforcement 
of  the  National  Bank  Act  and  related 
legislation.  This  function  is  consistent 
with  the  requirements  of  5  U.S.C. 
5;>2a(k)(2).  Exemptions  will  be  claimed 
for  the  system  under  5  U.S.C. 
552a(k)(2)  from  subsections  (c)(3):  (d); 
(e)(1):  (e)(4)(G).  (H)  and  (I);  and  (f)  of 
5  U.S.C.  552a. 

To  the  extent  that  information  con- 
tained in  the  above  system  has  as  its 
principal  purpose  the  enforcement  of 
criminal  laws,  exemption  for  such  in- 
formation under  5  U.S.C.  552a(j)(2)  is 
claimed.  Exemptions  will  be  claimed 
for  the  system  under  5  U.S.C. 
552a(J)(2)  from  subsection  (c)(3)  and 
(4):  (d):  (e)(1).  (2)  and  (3):  (eM4)(g).  (H) 
and  (I);  (e)  (5)  and  (8):  (f)  and  (g). 

Reasons  for  Exemption.  Certain  pro- 
visions of  the  Privacy  Act  of  1974 
would  ordinarily  require  a  series  of 
disclosures  which  would  hamper  law 
enforcement  activities.  Subsections 
(c)(4).  (d).  (e)(4)(G).  and  (H).  and  (f) 
would  require  the  Office  of  the  Comp- 
troller of  the  Currency  to  notify  an  in- 
dividual of  investigative  material 
maintained  in  its  system  of  records 
which  relates  to  him.  Such  a  notifica- 
tion would  ol>struct  law  enforcement 
efforts  by  prematurely  disclosing  the 
knowledge  of  Illegal  activities  and  the 
evidentiary  basis  for  possible  enforce- 
ment proceedings.  Subsection  (c)(3) 
would   require  an   accounting  of  the 


disclosures    of     records     within     the 
system    of    records.    This    disclosure 
would  further  hinder  law  enforcement 
activities.  Such  a  procedure  would  ne- 
cessitate the  disclosure  of  investigative 
techniques.    Subsection    (e)(4)(I)    re- 
quires publication  of  sources.  Disclo- 
sure of  information  pursuant  to  this 
section  would  seriously  curtail,  if  not 
-  totally  prohibit,  the  receipt  of  further 
information    from    previous    sources. 
Subsection  (eKl)  requires  that  records 
be  examined  to  insure  that  only  infor- 
mation at>out  an  individual  that  is  rel- 
evant  and  required  to  accomplish  a 
specific  purpose  t)e  maintained  by  this 
Office.   Adherence   to   this   provision 
would    require    the    urmecessary    de- 
struction of  valuable  reference  infor- 
mation not  directly  related  to  any  on- 
going investigation.  Subsection  (e)(2) 
would  require  this  agency  to  collect  in- 
formation to  the  greatest  extent  possi- 
ble directly  from  a  subject  individual. 
Information  on  the  criminal  nature  of 
a  subject's  activities  is  generally  de- 
rived by  this  Office  through  examina- 
tions of  national  banks.  Direct  contact 
with  individual  customers  and  others 
is  unusual.  Our  procedure  assists  in 
the  accumulation  and  verification  of 
evidence    necessary    for   a   successful 
criminal  prosecution.  Moreover,  often 
subjects  may  not  be  legally  required  to 
supply  information  on  possible  crimi- 
nal activities.  Sut)section  (e)(3)  would 
require  that  a  subject  that  has  been 
asked  to  supply  information  be  given 
certain  data  concerning  the  request. 
Disclosure  of  such  information  would 
seriously     hinder     and     compromise 
criminal      investigations.     Subsection 
(e)(5)  would  require  that  all  records 
maintained  by  this  agency  be  accurate, 
relevant,  timely  and  complete.  Howev- 
er,   information    concerning    possible 
criminal  activities  by  its  very  nature 
tends  to  include  allegations  and  other 
materials  which  may  not  become  com- 
plete,   relevant,    timely    or    accurate 
until  final  disposition  of  the  matter 
under  investigation.  The  restriction  of 
this    suljsection    would    impede    the 
making  of  a  complete  report  of  possi- 
ble criminal  activities  to  the  proper 
authorities.    Sut>section    (e)(8)    would 
require  that  a  subject  individual  be  no- 
tified if  any  record  on  that  individual 
is  made  available  to  any  person  as  a 
result    of    compulsory    legal    process. 
I*rovidlng   such    notice   would    reveal 
prematurely  the  existence  of  a  crimi- 
nal investigation  to  the  subject  of  that 
investigation,    thereby    impeding    its 
progress. 

Compliance  with  the  aforemen- 
tioned provisions,  which  would  entail 
disclosure  of  information  relating  to 
improper  activities  of  various  individ- 
uals and  entities  would  have  a  detri- 
mental effect  on  law  enforcement  ac- 
tivities. Consequently,  the  Comptrol- 
ler of  the  Currency  has  determined 


PROPOSED  RULES 

that  an  exemption  from  the  above 
mentioned  sections  of  the  Privacy  Act 
of  1974  is  necessary  and  is  in  the 
public  interest. 

Name  of  System.  Federal  Bureau  of 
Investigation  Report  Card  Index. 

Provisions  from  which  exempted. 
The  Department  of  Justice  has 
exempted  this  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  (see 
Justice  Department  Exemptions  28 
CFR  16.71  thru  16.101).  The  purpose 
of  this  exemption  is  to  maintain  confi- 
dentiality of  information  compiled  for 
the  purpose  of  criminal  Investigation. 

Authority.  The  authority  to  rely 
upon  the  exemption  promulgated  by 
the  Department  of  Justice  for  its  rec- 
ords which  are  disseminated  to  our 
agency  is  set  forth  at  5  U.S.C.  §  552a. 
section  6  and  Office  of  Management 
and  Budget  Guidelines  for  implemen- 
tation of  the  Privacy  Act  (40  FR 
28971-28974). 

Dated:  March  8.  1979. 

W.  J.  McDonald. 
Acting  Assistant  Secreta  ry 
(Administration). 

(FR  Doc.  79-7756  FUed  3-14-79;  8:45  am] 
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FOR   FURTHER   INFORMATION 
CONTACT: 

Darryl  D.  Tyler.  Chief,  Standards 
Implementation  Branch.  Control 
Programs  Development  Division 
(MD-15).  Environmental  Protection 
Agency,  Research  Triangle  Park. 
North  Carolina  27711.  Telephone 
(919)  541-5497. 

Dated:  March  8,  1979. 

David  Hawkins. 
Assistant  Administrator  for 
Air,  Noise,  and  Radiation. 
[FR  Doc.  79-7921;  Filed  3-14-79  8  45  am) 


[6560-01 -M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Port  51] 

(PRL  1076-8] 

1977  CLEAN  AIR  ACT  AMENDMENTS  FOR 
STACK  HEIGHTS 

Extontien  of  Public  Cemmont  Poriod 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Extension  of  public  com- 
ment period. 

SUMMARY:  On  January  12.  1979  EPA 
published  in  the  Federal  Register  (44 
FR  2608)  proposed  rulemaking  to  im- 
plement the  Stack  Heights  provisions 
of  the  1977  Clean  Air  Act  Amend- 
ments. The  public  comment  period  for 
that  proposal  was  to  end  on  March  13, 
1979.  This  action  extends  the  com- 
ment period  to  April  2,  1979  in  re- 
sponse to  requests  from  the  public  for 
additional  time  to  ensure  the  develop- 
ment of  complete  and  adequately  re- 
viewed comments. 

DATES:  Comments  must  be  received 
or  postmarked  no  later  than  April  2, 
1979. 

ADDRESSES:  Comments  are  to  be 
sent  to:  Environmental  Protection 
Agency.  Control  Programs  Develop- 
ment Division  (MD-15).  Research  Tri- 
angle Park.  North  Carolina  27711, 
Attn:  Mr.  Darryl  D.  Tyler. 


[6560-01 -M] 

[40  CFR  Port  52] 

[FRL  1077-6) 

APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Air  Pollution  Control,  Stoto  of  Novodo 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  take 
various  actions  on  regulations  submit- 
ted by  the  State  of  Nevada  as  revisions 
to  the  Nevada  State  Implementation 
Plan  (SIP)  under  section  110  of  the 
Clean  Air  Act.  EPA  proposes  to  disap- 
prove regulations  governing  sulfur 
dioxide  and  particulate  matter  emis- 
sions from  the  Kennecott  copper 
smelter  located  in  McGill,  Nevada  (the 
McGill  smelter),  and  to  approve  the 
deletion  of  a  regulation  governing  sup- 
plementary control  system  (SCS)  re- 
quirements. EPA  proE>oses  to  disap- 
prove two  control  strategy  revisions 
for  psirticulate  matter  and  sulfur  diox- 
ide in  White  Pine  County,  Nevada,  and 
to  take  no  action  on  a  variance  from 
particulate  matter  and  sulfur  dioxide 
emission  limits  applicable  to  the 
McGill  smelter.  The  proposed  SIP  re- 
visions were  submitted  to  EPA  on  Oc- 
tober 7,  1976. 

DATES:  Comments  may  be  submitted 
on  or  before  Jime  13,  1979. 

ADDRESSES:  Comments  may  be  sent 
to:  Regional  Administrator,  Attn:  Air 
&  Hazardous  Materials  Division,  Air 
Technical  Branch,  Engineering  Sec- 
tion (A-4-1),  Environmental  Protec- 
tion Agency,  Region  IX.  215  Fremont 
Street,  San  Francisco.  CA  94105. 

Copies  of  the  State  submission  and 
the  EPA  Evaluation  Report  are  availa- 
ble for  public  inspection  during 
normal  business  hours  at  the  EPA. 
Region  IX  Office  at  the  above  address 
and  at  the  following  locations: 

Nevsuia  Department  of  Conservation 
and  Natural  Resources.  Nye  Building. 
201  South  Pall  Street.  Carson  City.  NV 
89710. 
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Public  Information  Reference  Unit. 
Room  2922  (EPA  Library).  401  M 
Street.  S.W..  Washington.  D.C.  20460. 

FOR      FURTHER,     INFORMATION 

CONTACT: 
Arnoid   Den.    Chief.   Air   Technical 
Branch.    Environmental    Protection 
Agency.  Region  IX.  415-556-7882. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  31,  1972  (37  FR  10842)  and 
July  27.  1972  (37  FR  15080)  pursuant 
to  section  110  of  the  Clean  Air  Act  and 
40  CFR  Part  51.  the  Administrator  ap- 
proved, with  exceptions,  the  State  of 
Nevada  implementation  plan  for  at- 
tainment and  maintenance  of  the  na- 
tional Ambient  Air  Quality  Standards 
(NAAQS).  Article  8.1.3  of  the  State  of 
Nevada  Air  Quality  Regulations 
(NAQR)  which  required  60  percent 
control  of  potential  sulfur  emissions 
from  existing  copper  smelters,  was  ap- 
proved as  assuring  attaimnent  and 
maintenance  of  the  primary  standards 
for  sulfur  dioxide  in  the  Nevada  Intra- 
state Air  Quality  Control  Region,  but 
disapproved  as  to  the  secondary  stand- 
ard. The  Administrator  extended  for 
18  months  the  statutory  timetable  for 
submittal  of  the  plan  for  attainment 
and  maintenance  of  the  secondary 
standard  so  that  a  monitoring  network 
could  be  established  to  collect  data  on 
short  term  ambient  levels  of  sulfur 
dioxide  in  the  area  affected  by  the 
Kennecott  Copper  Corporation's 
McGill  smelter,  the  primary  industrial 
source  in  the  area. 

The  Administrator  also  disapproved 
the  control  strategy  portion  of  Neva- 
da's plan  for  attainment  and  mainte- 
nance of  l)oth  the  primary  and  second- 
ary national  standiards  for  particulate 
matter  in  the  Nevada  Intrastate 
Region  on  May  31.  1972  (37  FR  10842). 
However,  the  process  weight  regula- 
tion (Article  7.2  of  the  NAQR).  which 
established  an  emission  limitation  for 
particulate  matter  from  industrial 
sources  (including  the  McGili  smelt- 
er), was  approved. 

On  June  14.  1974  the  Governor  of 
Nevada  submitted  to  the  Administra- 
tor amendments  to  the  NAQR  for  con- 
trol of  sulfur  dioxide  emissions.  On 
February  6,  1975  (40  FR  5508)  the  Ad- 
ministrator disapproved  the  June  14, 
1974  amendments  to  the  NAQR  for 
control  of  sulfur  dioxide  emissions, 
disapproved  the  previously  approved 
State  regulation  (Article  8.1.3  of  the 
NAQR.  approved  on  July  27.  1972,  37 
FR  10842)  for  attainment  and  mainte- 
nance of  the  primary  standard  for 
sulfur  dioxide  in  the  Nevada  Intra- 
state Region,  and  promulgated  re- 
placement sulfur  dioxide  regulations 
applicable  to  the  McGill  smelter. 

The  June  14,  1974  amendments  to 
the  NAQR  were  disapproved  t>ecause 
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they  permitted  permanent  (rather 
than  temporary)  reliance  on  disper- 
sion techniques  (tail  stacks  and  (SCS)  ' 
to  attain  and  maintain  the  standards 
for  sulfur  dioxide,  lacked  enforceable 
emission  limits,  and  lacked  specific  re- 
quirements for  the  use  of  SCS.  The 
previously  approved  State  regulation 
for  the  McGill  smelter  (which  re- 
quired 60  percent  reduction  in  emis- 
sions) was  disapproved  t)ecause  air 
quality  data  collected  by  EPA  in  the 
vicinity  of  the  McGUl  smelter  in  1973- 
74  indicated  that  86  percent  reduction 
in  emissions  was  required  to  meet  the 
primary  and  secondary  NAAQS  for 
sulfur  dioxide.  EPA's  regulations  limit- 
ed sulfur  dioxide  emissions  from  the 
McGill  smelter  to  the  extent  necessary 
to  attain  and  maintain  the  NAAQS. 

The  EPA  regulations  which  are  cur- 
rently in  effect  [40  CFR  52.1475  (c). 
(d)  and  (e)l  require  control  of  low- 
level  fugitive  emissions  and  establish 
an  ultimate  emission  limit  (which  re- 
quires an  emission  reduction  of  86  per- 
cent) sufficient  to  attain  the  primary 
and  secondary  NAAQS  for  sulfur  diox- 
ide through  the  use  of  constant  con- 
trols. =  The  EPA  regulations  also  estab- 
lish an  interim  alternative  to  the  ulti- 
mate emission  limitations.  This  alter- 
native requirement  provides  for  the 
use  of  interim  constant  controls  (usu- 
ally a  sulfuric  acid  plant)  to  treat  only 
the  smelter's  converter  gases,  in  com- 
bination with  the  interim  use  of  an 
SCS  to  protect  the  NAAQS  for  sulfur 
dioxide.  This  altenative  requirement 
would  result  in  approximately  60  per- 
cent reduction  of  emissions  at  full  pro- 
duction. 

On  February  10.  1975  Kermecott 
Copper  Corporation  filed  suit  in  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  challenging  the  sulfur  dioxide 
regulations  promulgated  by  EPA  on 
grounds  that  EPA  lacked  authority  to 
require  continuous  emission  reduction 
techniques  in  preference  to  dispersion 
techniques.  On  November  28.  1975  the 
Ninth  Circuit  upheld  the  EPA  regula- 


'  Dispersion  techniques  do  not  reduce 
total  emissions  into  the  atmosphere  on  a 
continuous  t>asls.  Rather,  the  rmte  of  emis- 
sions Is  varied  according  to  atmonpherlc  con- 
ditions by  use  of  a  supplementary  or  Inter- 
mittent control  system  (SCS  or  ICS>  which 
disperses  pollutants  over  time,  or  emissions 
are  dispersed  over  a  wide  geographic  area  by 
use  of  a  stack  that  is  higher  than  required 
by  good  engineering  practice  (a  tall  stack). 
Although  ambient  concent  rat  lorw  of  a  pol- 
lutant may  be  reduced  In  the  vicinity  of  a 
source,  the  amount  of  pollution  entering 
the  atmosphere  Is  not  reduced  by  use  of  a 
tall  stack  and  Is  reduced  on  only  an  Inter- 
mittent basts  by  use  of  SCS  or  ICS 

'Constant  control,  constant  emission  re- 
duction, or  continuous  emLsslon  reduction 
techniques  diminish  the  overall  atmospheric 
loading  of  pollutants  either  by  continuously 
preventing  pollutants  from  being  generated 
or  removmg  pollutants  from  waste  gas  on  a 
continuous  basis. 


tions.  Kennecott  Copper  Corp.  v.  EPA 
(.Kennecott  I).  526  F.2d  1149  (9th  Clr.. 
1975).  cert  denied,  425  U.S.  935  (1976). 

On  July  20,  1976  EPA  requested  that 
Kennecott  submit  a  schedule  and 
timetable  for  compliance  with  the 
sulfur  dioxide  regulations  by  August  1, 
1976.  On  August  1.  1976  Kermecott 
closed  the  smelter.  On  October  1,  1976 
the  Nevada  Environmental  Conunis- 
sion.  In  response  to  a  request  from 
Kennecott,  adopted  new  regulations 
purporting  to  revise  the  regulations 
promulgated  by  EPA.' These  proposed 
revisions  established  new  emission 
limits  for  particulate  matter  and 
sulfur  dioxide  and  granted  Kennecott 
a  one  year  variance  from  those  limits. 
The  new  requirements  permitted  Ken- 
necott to  continue  to  operate  the 
smelter  without  the  use  of  any  sulfur 
dioxide  constant  controls. 

On  October  12.  1976.  before  EPA 
had  a  chance  to  re\1ew  and  act  on 
these  submissions,  Kennecott  filed 
suit  In  the  U.S.  District  Court  for  the 
District  of  Nevada  to  enjoin  EPA  from 
enforcing  the  existing  SIP  and  to  re- 
quire EPA  to  approve  the  State's  revi- 
sions. On  November  24,  1976.  the  dis- 
trict court  granted  the  requested  relief 
and  Kennecott  subsequently  resumed 
operations  at  the  smelter  in  late  Janu- 
ary, 1977.  However,  on  April  4.  1978, 
the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  reversed  the  district 
court's  Judgment  and  ordered  the  case 
dismissed.  Kennecott  Copper  Corp.  v. 
EPA  (Kennecott  ID.  572  F.2d  1349  (9th 
Cir..  1978). 

During  the  course  of  the  court  pro- 
ceedings, which  lasted  approximately 
a  year  and  a  half.  Congress  enacted 
the  1977  Amendments  to  the  Clean 
Air  Act.  Certain  of  these  amendments 
changed  and  clarified  the  statutory  re- 
quirements applicable  to  primary  non- 
ferrous  smelters.  Section  110(a)(2)(B) 
of  the  amended  act  requires  a  state 
implementation  plan  to  include  emis- 
sion limitation  and  such  other  meas- 
ures as  are  necessary  to  Insure  attain- 
ment and  maintenance  of  national  am- 
bient air  quality  standards.  In  section 
302(k).  Congress  made  clear  that  those 
emission  limitations  must  be  achieved 
by  the  use  of  constant  emission  reduc- 
tion technology.  Under  section  123, 
the  degree  of  emission  limitation  (con- 


'  Section  116  of  the  Clean  Air  Act  provides 
that,  with  certain  exceptions.  SUtes  may 
adopt  or  enforce  any  air  pollution  emission 
limitations  as  long  as  those  emission  limita- 
tions are  equal  to  or  more  stringent  than  an 
applicable  limitation  in  the  state  Implemm- 
tation  plan  (SIP),  or  under  sections  111  and 
112.  In  other  wonls.  a  state  cannot  unilater- 
ally revise  the  SIP  by  adopting  regulations 
which  are  less  stringent  than  the  provisions 
In  the  existing  SIP.  Any  revisions  to  the  SIP 
proposed  by  a  state  do  not  become  part  of 
the  SIP  until  approved  by  EPA.  For  simplic- 
ity the  "purposted  revisions'  have  generally 
been  referred  to  as  "revtstona"  or  "proposed 
revlxions." 


stant  control)  thus  required  may  not 
be  reduced  to  any  extent  by  use  of  any 
dispersion  technique.  Including  stack 
heights  in  excess  of  good  engineering 
practice  (tall  stacks)  and  supplemen- 
tary control  systems  (SCS),  unless  the 
stack  height  was  in  existence  or  the 
dispersion  technique  Implemented 
before  the  enactment  of  the  Clean  Air 
Act  of  1970  (December  31.  1970).  The 
degree  of  emission  limitation  required 
by  section  110(a)(2)(B)  is  that  amount 
needed  to  Insure  that  national  stand- 
ards are  achieved.  The  net  effect  of 
these  provisions  is  that  SIPs  must 
insure  attainment  and  maintenance  of 
national  standards  through  the  use  of 
constant  control  technology  alone. 
The  use  of  any  di-spersion  techniques 
in  SIPs  to  meet  national  standards  is 
prohibited,  except  as  provided  in  sec- 
tion 123.  Regulations  to  implement 
section  123  were  proposed  by  EPA  on 
January  12,  1979  (44  FR  2608). 

Further,  In  the  newly  adopted  sec- 
tion 119  of  the  Clean  Air  Act.  Con- 
gress adopted  a  modified  version  of 
the  Interim  sulfur  dioxide  control 
p)olicy  for  primary  nonferrous  smelters 
set  forth  in  EPA's  Stack  Height  In- 
crease Guideline  (February  18.  1976. 
at  41  FR  7450).*  EPA's  Guideline  had 
permitted  temporary  use  of  dispersion 
techniques  in  combination  with  some 
continuous  emission  reduction  tech- 
nology (usually  a  sulfuric  acid  plant  to 
treat  all  converter  gases)  to  prevent 
violations  of  NAAQS. 

Section   119  establishes  a  new  en- 
forcement   mechanism,    the    primary 
nonferrous     smelter     order     (NSO). 
which  permits  a  smelter  to  defer  com- 
pliance  with    Its   SIP   sulfur   dioxide 
emission  llmlUtion.   if  several  condi- 
tions are  satisfied.  If  the  smelter  can 
demonstrate  that  it  is  unable  to  afford 
the  adequately  demonstrated  technol- 
ogy which  would  enable  It  to  comply 
with   Its  SIP  emi-ssion  limitation   for 
sulfur  dioxide,  and  it  meets  other  re- 
quirements of  section  119  and  applica- 
ble regulations,  then  the  smelter  may 
receive   an   NSO.   Under   an   NSO.   a 
smelter    must    use    some    continuous 
emission  reduction  technology  In  com- 
bination with  dispersion  techniques  to 
protect  NAAQS.  The  first  NSO  issued 
to  a  smelter  may  not  extend  beyond 
January  1.  1983.  In  addition.  If  certain 
conditions  are  met.  a  second  NSO  can 
be  issued,  but  may  not  extend  beyond 
January    1,    1988.   However,   the   SIP 
sulfur    dioxide    emissions    limitation 
necessary  to  atUin  NAAQS  remains  in 
effect,   and   the   smelter   remains   re- 
sponsible for  compliance  with  the  limi- 
tation solely  through  the  use  of  con- 
stant controls  upon  expiration  of  the 
NSO(s). 


'The  interim  progrsim  for  the  McOill 
smelter,  set  forth  at  40  CFR  52.1475(e).  40 
FR  5508  (February  6,  1975).  was  based  on 
Agency  policy  which  was  later  published  in 
the  Stack  Height  Increase  Ouidoline. 
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In  enacting  section  119,  Congre.ss 
also  provided  specific  relief  for  the 
McGill  smelter.'  Under  section 
119(d)(2).  the  Interim  continuous  emis- 
sion reduction  technology  requirement 
of  the  NSO  may  be  waived  for  a  smelt- 
er without  any  constant  controls.  If 
the  cost  of  Installation  of  such  con- 
trols would  be  so  great  as  to  necessi- 
tate permanent  or  prolonged  tempo- 
rary cessation  of  operations  of  the 
smelter.  If  the  smelter  makes  this 
showing,  then  It  would  be  eligible  for 
the  waiver.  Upon  receipt  of  a  smelter's 
NSO  application  containing  a  request 
for  a  waiver  of  the  constant  control  re- 
quirement, the  Administrator  will  de- 
termine whether  Installation  of  con- 
stant controls  will  require  closure  of 
the  smelter.  Regulations  to  implement 
section  119  were  proposed  by  EPA  on 
January  31.  1979  (44  FR  6284). 

Discussion  or  Action 

Throughout  the  litigation  concern- 
ing Nevada's  proposed  SIP  revisions. 
EPA  took  no  action  on  the  submis- 
sions because  It  was  awaiting  resolu- 
tion of  the  case  by  the  courts.  Follow- 
ing the  Ninth  Circuit's  decisioft.  EPA 
reviewed  the  proposed  revisions  in  ac- 
cordance with  the  requirements  of  sec- 
tion 110(aK2).  EPA  now  proposes  to 
act  on  the  revisions  as  discussed  below. 
The  proposals  submitted  by  Nevada 
on  October  7,  1976  concern  control  of 
sulfur  dioxide  and  particulate  matter 
emissions   from   the   McGill   smelter. 
The  State's  proposed  regulations  relax 
the    emission    limitations    for    sulfur 
dioxide  and  particulate  matter.  The 
sulfur  dioxide  regulation  does  not  re- 
quire the  use  of  any  constant  control 
equipment  ot  limit  emissions,  but  in- 
stead  permits  the   use  of  dispersion 
techniques     alone     to     protect     the 
NAAQS    for   sulfur   dioxide.    Control 
strategy     revisions     supporting     the 
sulfur  dioxide  and  particulate  matter 
regulations  were  submitted.   In  addi- 
tion, the  SUte  proposes  to  delete  ex- 
isting regulations  for  use  of  supple- 
mentary control  systems  and  control 
of  sulfur  emissions,  and  to   grant  a 
variance  deferring  compliance  by  the 
McGill  smelter  with  the  sulfur  dioxide 
and  particulate  matter  emission  limi- 
tations for  one  year  beginning  October 
1,  1976. 

The  following  Is  a  summary  of  the 
Administrator's  evaluation  of  the 
State  submission.  A  more  detailed  ex- 
planation Is  available  In  the  Evalua- 
tion Report  on  file  at  the  EPA  and 
Nevada  offices  listed  above. 

EPA  proposes  to  disai^prove  the 
State  revision  relaxing  the  sulfur  diox- 
ide emission  limitations  for  the  McGill 
smelter.  The  proposed  regulation  is  in- 
tended as  an  alternative  to  the  EPA- 


>See.  e.g.,  Cong.  Rec.,  95th  Cong.,  l.sl 
Sess..  at  S9193-9195  (Daily  ed..  June  8.  1977. 
SUtement  of  Senator  Cannon  of  Nevada). 
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promulgated  fugitive  emission  control 
program,  ultimate  emission  limitation 
and  alternative  control  program  at  40 
CFR  52.1475(c),  (d)  and  (e).  It  estab- 
lishes a  relaxed  plant-wide  emission 
limitation,  eliminates  the  require- 
ments to  use  constant  controls  to 
reduce  sulfur  dioxide  emissions  on  a 
continuous  basis  and  permits  tise  of 
dispersion  techniques  to  attain 
NAAQS  for  sulfur  dioxide.  In  addition, 
the  regulation  does  not  contain  an 
emission  limitation  which  assures  at- 
tainment and  maintenance  of  the 
NAAQS  for  sulfur  dioxide  through  the 
use  of  constant  controls  alone. 

The  chief  result  of  the  SUtes  alter- 
native program  Is  to  enable  the  McGill 
smelter  to  avoid  the  constant  control 
requirement.  Sections  110(aM2)(B). 
123  and  302(k)  of  the  Act  require  that 
SIPs  Insure  NAA<3S  be  attained  and 
maintained  through  use  of  constant 
controls  alone.  Since  the  Nevada  alter- 
native regulation  requires  no  constant 
control  technology,  but  allows  the 
NAA<3S  td  be  achieved  through  use  of 
dispersion  techniques.  It  cannot  be  ap- 
proved as  a  SIP  revision. 

In  addition,  the  control  strategy  re- 
vision supporting  the  Nevada  regula 
tlon  shows  that  the  relaxed  emission 
limitation  In  the  regulation  Is  not  suf- 
ficient to  Insure  attainment  and  main- 
tenance of  the  NAAQS  for  sulfur  diox- 
ide. The  Nevada  alternative  program 
can  only  be  approved  If  it  Insures  at- 
tainment and  maintenance  of  NAAQS 
through  constant  controls  alone.  As 
the  relaxation  of  the  State's  regula- 
tion fails  to  provide  for  attainment 
and  maintenance  of  NAAQS  as  re- 
quired by  the  Act.  it  must  he  disap 
proved. 

As  previously  discussed,  since  the  en- 
actment of  the  1977  amendments  to 
the  Clean  Air  Act,  the  constant  con- 
trol requirement  of  section 
110(a)(2)(B)  can  be  temporarily  de- 
ferred through  the  Issuance  of  a  pri- 
mary nonferrous  smelter  order  (NSO) 
under  section  119.  but  not  through  re- 
vision of  the  SIP.  However,  even  tho 
interim  constant  control  requirement 
of  section  119  may  be  waived  If  Kenne- 
cott applies  for  and  receives  an  NSO 
with  a  waiver.  Following  promulgation 
of  the  regulations  implementing  sec- 
tion 119.  the  McGill  smelter  may 
apply  for  an  NSO  and  a  waiver.  If  it 
meets  the  conditions  for  waiver  of  the 
interim  constant  control  requirement 
as  set  forth  In  section  119(d)(2).  the 
smelter  will  not  be  required  to  use  con- 
stant controls  during  the  term  of  the 
NSO. 

EPA  also  proposes  to  disapprove  the 
SUte's  relaxation  of  the  particulate 
matter  emission  limitation.  The  re- 
vised emission  inventory  and  control 
strategy  for  particulate  matter  demon- 
strate that  particulate  matt  .r  emis- 
sions from  Kennecott's  smelter  will. 
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by  themselves,  cause  violations  of  the 
primary  and  secondary  24-hour  stand- 
ards under  the  provisions  of  the  re- 
vised regulation.  In  addition,  the  pro- 
posed revision  regulates  only  "solid 
particulate  matter."  while  the  existing 
regulation  (NAQR  Article  7.2)  in  the 
SIP  regulates  particulate  matter 
(which  includes  liquids  as  well  as 
solids).  There  is  no  control  strategy 
demonstration  in  the  SIP  Revision 
submittal  to  show  that  this  change  is 
not  a  further  rela.xation  of  the  regula- 
tion which  would  Interfere  with  at- 
tainment and  maintenance  of  the 
NAAQS  for  particulate  mattw.  Fur- 
thermore, the  regulation  does  not 
define  "solid  particulate  matter."  or 
specify  a  compliance  test  method.  This 
allows  the  State  unlimited  discretion 
in  defining  "solid  particulate  matter" 
and  selecting  a  test  method.  Since  the 
amount  of  particulate  matter  meas- 
ured at  a  source  depends  on  the  defini- 
tion of  solid  particulate  matter"  and 
the  selection  of  the  test  method,  this 
regulation  is  unenforceable. 

The  control  strategy  revisions  sup- 
porting the  revisions  to  the  sulfur 
dioxide  and  particulate  matter  regula- 
tions are  proposed  for  disapproval  be- 
cause they  do  not  show  that  the 
NAAQS  will  be  attained  and  main- 
tained. The  particulate  matter  control 
strategy  projects  violations  of  the  pri- 
mary and  secondary  24-hour  standards 
after  implementation  of  the  control 
strategy.  The  sulfur  dioxide  control 
strategy  projects  violations  of  the  pri- 
mary annual  arithmetic  mean,  the  pri- 
mary 24-hour,  and  the  secondary  3- 
hour  standards  after  implementation 
of  the  control  strategy  and  addition  of 
a  growth  factor. 

EPA  proposes  to  approve  the  dele- 
lion  of  Nevada's  previous  regulation 
for  use  of  supplementary  control  sys- 
tems because  section  123  does  not 
permit  SIPs  to  include  dispersion  tech- 
niques implemented  after  December 
31.  1970 

EPA  proposes  to  take  no  action  on 
the  Suite's  deletion  of  its  regulation 
governing  copper  smelter  sulfur  emis- 
sions. Since  the  regulation  was  disap- 
proved by  EPA  on  February  6.  1975 
(40  FR  5508).  no  action  by  EPA  i.s  nec- 
essary. 

Finally.  EPA  proposes  to  take  no 
action  on  the  variance  from  compli- 
ance with  all  emission  limitations  ap- 
plicable to  the  McGiU  smelter.  The 
variance  was  granted  to  Kennecott  by 
the  Nevada  Environmental  Commis- 
sion on  October  1,  1976  for  a  period  of 
one  year  and  has  now  expired.  Similar 
one  year  variances  have  been  issued  to 
Kennecott  In  1977  and  1978.  but  they 
have  not  been  submitted  to  EPA  as 
SIP  revisions.  Therefore,  no  action  is 
necessary.* 


This  Notice  of  Proposed  Rulemaking 
is  issued  under  the  authority  of  sec- 
tions 110  and  301  of  the  Clean  Air  Act 
as  amended  (42  UJS.C.  7410  and  7601). 

Dated;  February  13.  1979. 

ShKLIA  M.  PRINOrVILLS, 

Acting  RegioneU  Administrator. 
fFR  Doc.  79-7922  Piled  3-14-79:  8:45  am) 
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MASSACHUSfTTS  AFTtOVAl  AND 
PIOMULGATtON  Of  IMPlEMf  NTATION  MANS 

Propoted  lul*maMn9  Governing  Hi*  Burning 
of  High*/  Sulfur  Fw«4  in  Four  Air  Pollution 
Control  Dhtrictt,  and  Hto  U««  of  Highor  Ash 
Content  Fwol  in  Two  Air  Polhitien  Control 
Oistrictt,  Stato  of  MasMdMisolt* 

AGENCY:  EnvironmentAl  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  ap- 
prove four  Implementation  Plan  revi- 
sions which  permanently  extend  Mas- 
sachusetts Regulation  310  CMR 
7.05(1)  "Sulfur  Content  of  Fuels  and 
Control  Thereof"  for  the  Pioneer 
Valley  Air  Pollution  Control  District 
(APCD).  Metropolitan  Boston  APCD. 
Southeastern  Massachusetts  AP^D. 
and  Merrimack  Valley  APCD.  The  reg- 
ulation being  extended  permits  the 
burning  of  higher  sulfur  content  fuels 
by  certain  sources  under  specified  con- 
ditions. EPA  is  also  proposing  to  ap- 
prove two  revisions  to  Massachusetts 
Regulation  310  CMR  7.05(4)  Ash 
Content  of  Fuels"  to  permit  the  burn- 
ing of  fossil  fuels  with  ash  content  in 
excess  of  nine  percent,  by  dry  weight, 
at  any  facility  in  the  I*ionrer  Valley 
APCD  and  Metropolitan  Boston 
APCD  (the  present  regulation  prohib- 
its sources  with  rated  capacities  of  less 
than  250  million  Btu  per  hour  heat 
input  from  burning  fuel  with  more 
than  nine  percent  ash  content). 

DATES;  Comments  must  be  received 
on  or  before  April  16.  1979. 

ADDRESSES:  Copies  of  the  Massa- 
chusetts submittals  and  EPA's  evalua- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency. 
Region  I.  Room  1903.  JFK  Federal 
Building.  Boston.  Massachusetts 
02203:  Public  Information  Reference 
Unit,  Environmental  Protection 
Agency.  401  M  Street  SW..  Washing- 


'It  should  be  noted  that  the  Slate  var- 
rnnrrs  rould  not  t)e  approved  if  submitted  lo 


EPA  by  the  State  for  the  same  reasons  that 
EIPA  is  now  proposing  to  disapprove  the  cor- 
responding Suie  regulation  which  would 
relax  control  of  sulfur  dioxide  emissions. 


ton.  DC.  20460:  and  the  Massachu- 
setts Department  of  Environmental 
Quality  Engineering.  Division  of  Air 
and  Hazardous  Materials.  600  Wash- 
ington Street.  Room  320.  Boston.  Mas- 
sachusetts 02111.  Comments  should  be 
submitted  to  the  Regional  Administra- 
tor. Region  I.  Environmental  Protec- 
tion Agency,  Room  2203.  JFK  Federal 
Building.  Boston.  Massachusetts 
02203. 

FOR  FURTHER  INFORMATION 
CONTACT 

Victor  Trinidad.  Air  Branch.  Envi- 
ronmental Protection  Agency, 
Region  I.  Room  1903.  JFK  Federal 
Building.  Boston.  Massachusetts 
02203.  617/223-5609. 

SUPPLEMENTARY  INFORMATION: 
In  July.  1978.  December.  1978  and  Jan- 
uary. 1979.  the  Commissioner  of  the 
Massachusetts  Department  of  Eiivl- 
ronmental  Quality  Engineering  (The 
Department)  submitted  to  the  Envi- 
ronmental Protection  Agency  (EPA) 
revisions  to  the  Massachusetts  State 
Implementation  Plan  (SIP).  Regula- 
tion 310  CMR  7.05(1)  "Sulfur  Content 
of  Fuels  and  Control  Thereof "  (for- 
merly Regulation  5.1).  One  revision 
was  submitted  for  each  of  four  of  the 
Massachusetts  Air  Pollution  Control 
Districts  (APCD's):  Pioneer  Valley. 
Metropolitan  Boston.  Merrimack 
Valley,  and  Southeastern  Massachu- 
setts. The  revisions  allow  certain  fossil 
fuel  burning  facilities  In  the  APCD's 
to  continue  burning  higher  sulfur  fuel 
oil  beyond  the  present  expiration  date 
of  July  1.  1979.  Also,  the  Department 
submitted  revisions  to  Massachusetts 
Regulation  310  CMR  70.5(4)  "Ash 
Content  of  Fuels"  allowing  facilities  In 
the  Pioneer  Valley  APCD  and  Metro- 
politan Boston  APCD  with  rated  capa- 
cities of  less  than  250  million  Btu  per 
hour,  heat  Input,  to  bum  fossil  fuel 
with  an  ash  content  in  excess  of  nine 
percent  on  a  dry  weight  basis  (the 
present  regulation  prohibits  sources 
with  rated  capacities  of  le&s  than  250 
million  Btu  per  hour  heat  input  from 
burning  fossil  fuel  with  an  ash  content 
In  excess  of  nine  percent  on  a  dry 
Weight  basis). 

Sulfur  In  Fuel  Limitations  Ret^i- 
sions.— The  original  Ma.s.sachusetts 
SIP  was  approved  by  EPA  on  May  31. 
1972  (37  FR  10842).  ThLs  SIP  estab- 
lished specific  limits  for  the  sulfur 
content  of  fuels.  Massaclvusetts  Chap- 
ter 494  of  the  Acts  of  1974.  requires 
the  Department  to  periodically  review 
the  control  strategies  and  to  relax  any 
regulation  more  stringent  than  neces- 
sary. 

Pursuant  to  Chapter  494.  the  De- 
partment reviewed  the  sulfur  in  fuels 
regulations  for  each  of  Its  air  pollution 
control  districts.  As  a  result  of  that 
review  the  Department  submitted  ini- 
tial revisions  to  its  SIP  to  permit  cer- 


tain sources  to  bum  higher  sulfur 
fueLs.  The  actual  requirements  vary 
from  APCD  to  APCD. 

In  all  APCD's.  sources  over  100  mil- 
lion Btu  per  hour  heat  input  can  apply 
to  the  Department  for  permission  to 
bum  the  higher  sulfur  (up  to  2.2  per- 
cent sulfur)  fuels.  The  Department 
analjTies  the  impact  from  each  source 
which  submits  a  request  to  insure  that 
national  ambient  air  quality  standards 
(NAA(^)  will  not  be  violated.  In  addi- 
tion, sources  permitted  to  bum  are  re- 
quired to  demonstrate  that  they  can 
do  so  without  violating  other  State 
regulations  including  the  particulate 
matter  emission  limitations  and  the 
opacity  requirement.  Also,  certain 
sources  are  required  to  establish  and 
operate  an  ambient  air  monitoring 
network  around  the  sources.  The  data 
from  those  networks  are  submitted  to 
the  Department  regularly  and  are 
used  to  evaluate  the  effect  of  burning 
higher  sulfur  fuels. 

To  insure  adequate  review,  analysis 
and  public  Input  into  the  evaluation  of 
the  impacts  of  burning  higher  sulfur 
fuels,  the  initial  revisions  were  tempo- 
rary with  specific  end  dates.  Each  date 
has  been  extended  until  July  1. 1979. 

Not  all  sources  eligible  to  bum  high 
sulfur  fuel  have  elected  to  do  so.  The 
State  has  submitted  a  list  of  over  80 
sources  with  heat  input  capacity  over 
100  million  Btu  per  hour.  EPA  has  de- 
termined that  it  cannot  adequately 
review  and  take  action  on  the  entire 
list  before  July  1.  1979.  Therefore,  in 
order  to  permit  the  continuous  burn- 
ing of  higher  sulfur  fuel  at  facilities 
presently  burning  it.  EPA  has.  with 
consultation  of  the  Department  divid- 
ed the  list  into  two  groups.  The  first 
list  consists  of  those  sources  which  are 
presently  burning  higher  sulfur  fuels 
or  have  received  permission  from  the 
State  to  bum  higher  sulfur  fuel  and 
for  which  EPA  has  evaluated  the  in- 
formation submitted.  The  second  list 
is  all  other  sources. 

Since  these  are  permanent  revisions, 
the  State  has  established  a  prcxedure 
in  the  SIP  to  review  and  re-analyze 
the  burning  of  higher  sulfur  fuels  not 
later  than  July  1.  1982  and  at  least 
every  three  years  thereafter. 

The  Etepartment  submitted  math- 
ematical modeling  in  support  of  the 
original  revisions.  Additional  modeling 
has  been  conducted  in  support  of  this 
revision  consistent  with  the  EPA 
Guidelines  for  Air  Quality  Mainte- 
nance Planning  and  Analysis,  Volume 
10  (revised);  Prcx^dures  for  E\aluating 
Air  Quality  Impacts  of  New  Stationary 
Sources  (OAQPS  No.  1.2-029R).  Octo- 
ber 1977.  EPA  450/4-77-001.  and 
Guideline  Series  (OAQPS  1.2-080), 
April  1978.  Guidelines  on  Air  Quality 
Models.  No  violations  of  the  NAAQS 
were  predicted  for  the  sources  pro- 
posed to  be  approved  today.  In  addi- 


tion. EPA  has  reviewed  the  sulfur 
dioxide  (SOt)  levels  recorded  by  the 
private  monitoring  networks  and  by 
the  state  monitoring  network.  No  vio- 
lations or  exceedances  of  the  SO} 
NAAQS  were  observed. 

Several  Massachusetts  cities  and 
towns  have  been  designated  as  nonat- 
talnment  for  the  total  suspended  par- 
ticulates (TSP)  NAAQS.  The  Depart- 
ment is  preparing  an  attalrunent  plan 
for  TSP  in  those  cities  and  towns. 
That  plan  will  include  the  particulate 
emissions  from  the  approved  sources 
while  burning  higher  sulfur  fuels.  At 
EPA's  request,  the  Department  sub- 
mitted supplementary  information  on 
the  TSP  NAAQS  violations  in  Massa- 
chusetts. The  Department  demon- 
strated that  sources  presently  burning 
higher  sulfur  content  fuel  have  not 
caused  or  significantly  contributed  to 
TSP  NAAQS  violaUons. 

The  present  revisions  "are  not  subject 
to  the  requirements  of  40  CFR  51.24 
concerning  Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality.  In 
all  cases  the  State  had  submitted  the 
original  revisions  increasing  the  sulf  ur 
in  fuel  levels  before  August  7,  1977. 
and  those  revisions  or  extensions  of 
these  revisions  were  pending  approval 
before  the  Administrator  on  August  7. 
1977.  Therefore,  the  allowable  emis- 
sions frcn:  the  sources  covered  are  in- 
cluded in  the  "baseline  concentration" 
and  do  not  represent  Increased  air 
quality  deterioration  over  this  base- 
line. 

The  Department  submittals  include 
Justifications  for  more  sources  to  bum 
higher  sulfur  fuel  than  EPA  is  propos- 
ing to  approve  today.  EPA  is  taking  no 
action  on  those  sources  at  this  time 
and  will  propose  approval  or  disap- 
proval action  when  the  review  is  com- 
pleted. 

Ash  Content  Revision— The  original 
Massachusetts  SIP  approved  on  May 
31.  1972  (37  FR  10842)  specified  both  a 
particulate  emission  limit  and  a  limit 
of  nine  percent  by  dry  weight  on  the 
ash  content  in  fuels.  The  regulation 
permitted  fossil  fuel  utilization  facili- 
ties of  250  million  or  greater  Btu  per 
hour  heat  input  to  request  permission 
to  bum  higher  ash  content  fuel.  The 
Department  has  submitted  revisions  to 
310  CMR  70.5(4)  "Ash  Content  of 
Fuels"  for  two  APCD's,  Pioneer  Valley 
and  Metropolitan  Boston  APCD. 
These  revisions  would  allow  the  fossil 
fuel  burning  facilities  with  less  than 
250  million  Btu  per  hoiu*  heat  Input 
capacity  to  bum  fossil  fuel  with  an 
ash  content  In  excess  of  nine  percent 
by  dry  weight.  However,  the  particu- 
late emission  limitation  has  not  been 
changed  and  the  Department  has  de- 
termined that  there  will  be  no  increase 
in  particulate  matter  emissions.  The 
change  to  the  ash  content  regulation 
does  not  require  an  analysis  for  PSD 


increment  consumption  (40  CFR 
51.24)  since  the  emission  limitation 
will  not  be  changed  and  no  air  quality 
deterioration  will  result 

Pioneer  Valley  APCD— On  February 
1.  1977  (42  FR  5975)  EPA  approved 
the  initial  SIP  revision  for  the  Pioneer 
Valley  APCD  [the  Massachusetts  por- 
tion of  the  Hartford-New  Haven- 
Springfield  Interstate  Air  Quality 
Control  Region  (AQCR)].  That  revi- 
sion permitted  fossil  fuel  burning 
facilities  over  100  million  Btu  per  hour 
heat  input  to  apply  for  permission  to 
bum  fuel  with  a  sulfur  content  not  in 
excess  of  1.21  pounds  per  million  Btu 
heat  release  potential  (approximately 
2.2%  sulfur  residual  oil)  instead  of  the 
base  SIP  requirement  of  0.55  pounds 
per  million  Btu  (approximately  1.0% 
sulfur  residual  oil).  "That  revision  was 
valid  through  June  1.  1978.  EPA  ap- 
proval excepted  the  following  facili- 
ties: 

1.  Mount   Tom   Generating  Station. 
Holyoke 

2.  Deerfield  Specialty  Paper  Company, 

Monroe  Bridge 

3.  Westfield   River   Paper  Company. 
Russell 

4.  Strathmore  Paper  Company.  West- 

field 

5.  Riverside  Generating  Station.  Ho- 

lyoke 

6.  University  of  Massachusetts  (TUlson 

Farm),  AmherA 

7.  Westover  Air  Force  Base.  Building 

7102,  Chicopee 

8.  Erving  Paper  Mills,  Eirlng 

9.  Holyoke  Gas  and  Electric  Company. 

Holyoke 

On  June  21.  1978  (43  FR  26574)  EPA 
approved  a  thirteen  month  extension 
of  that  revision  until  July  1.  1979.  At 
that  time  EPA  removed  two  sources 
from  the  excepted  list.  EPA  approved 
Deerfield  Specialty  Paper  Company  to 
bum  fuel  with  a  sulfur  content  not  In 
excess  of  1.21  pounds  per  million  Btu 
and  required  Mount  Tom  (Senerating 
Station  to  conduct  monitoring  before 
approval  to  bum  higher  sulfur  fuels 
would  be  granted. 

On  January  3.  1979  the  Department 
submitted  to  EPA  a  request  for  a  SIP 
revision  permanently  extending  regu- 
lation 310  C:MR  7.05(1)  for  the  Pioneer 
Valley  APCD.  This  revision  named  29 
eligible  sources  with  heat  input  capac- 
ity over  100  million  Btu  per  hour.  EPA 
evaluated  9  of  those  sources  (which 
are  burning  higher  sulfur  fuel)  and 
proposes  to  allow  them  to  biu-n  fuel 
with  a  sulfur  content  not  to  exceed 
1.21  pounds  per  million  Btu  heat  input 
after  July  1,  1979.  Those  9  sources  are: 

1.  Amherst  College.  Amherst 

2.  Brown  Company.  Holyoke 

3.  Monsanto  Polymer  and  Petrochemi- 

cal Company.  Building  21,  Spring- 
field 
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4.  Monsanto  Polymer  and  Petrochemi- 

cal Company.  Building  49.  Spring- 
field 

5.  Mount    Holyoke    College.    South 
Hadley 

6.  Uniroyal  Tire  Inc..  Chicopee 

7.  Smith  College,  Northampton 

8.  West  Springfield  Generating  Sta- 

tion. Western  Massachusetts  Elec- 
tric. West  Springfield 

9.  Deerfield  Specialty  Paper.  Monroe 

Bridge 

Also  included  In  the  January  3.  1979 
submittal  was  a  revision  to  Massachu- 
setts Regulation  310  CMR  7.05(4) 
"Ash  Content  of  Fuels"  for  Pioneer 
Valley  APCD.  As  described  previously, 
this  revision  would  allow  fossil  fuel 
utilization  facilities  rated  at  less  than 
250  million  Btu  per  hour  heat  Input 
capacity  to  bum  fossil  fuel  with  an 
ash  content  in  excess  of  nine  percent 
by  dry  weight.  This  revision  will  not 
lead  to  any  increased  emissions  and 
EPA  is  proposing  to  approve  it. 

Metropolitan  Boston  APCD— On  De- 
cember 5.  1975  (40  FR  56889)  EPA  ap- 
proved the  initial  SIP  revision  for  the 
Metropolitan  Boston  APCD  (the  same 
geographic  boundaries  as  the  Metro- 
politan Boston  IntersUte  Air  Quality 
Control  Region).  That  revision  permit- 
ted electric  generating  facilities  having 
a  heat  input  capacity  of  2500  million 
Btu  per  hour  in  the  following  cities 
and  towns:  Arlington.  Belmont, 
Boston,  Brookllne,  Cambridge,  Chel- 
sea, EXerett,  Maiden.  Medford. 
Newton,  Somerville,  Waltham,  and 
Watertown  (the  Boston  Core  Area)  to 
bum  fuel  with  a  sulfur  content  not  in 
excess  of  0.55  pounds  per  million  Btu 
(approximately  equivalent  to  1% 
sulfur  content  residual  oil ). 

All  other  sources  burning  fossil  fuel 
located  in  the  Boston  Core  Area  were 
required  to  continue  the  burning  of 
fuel  with  a  sulfur  content  not  in 
excess  of  0.28  pounds  per  million  Btu 
heat  release  potential  (approximately 
0.5%  sulfur  content  residual  oil).  Also, 
those  facilities  located  in  the  Metro- 
politan Boston  AI*CD  but  not  in  the 
Boston  Core  Area  having  an  energy 
input  capacity  over  100  million  Btu's 
per  hour  were  allowed  to  request  per- 
mission to  use  fuel  having  a  sulfur 
content  not  in  excess  of  1.21  pounds 
per  million  Btu  heat  release  potential 
(approximately  2.2%  sulfur  content  re- 
sidual oil)  and  all  other  sources  in 
those  areas  burning  residual  oil  were 
limited  to  burning  fuel  with  a  sulfur 
content  not  in  excess  of  0.55  per  mil- 
lion Btu  heat  release  potential  (ap- 
proximately 1.0%  sulfur  content  resid- 
ual oil),  in  accordance  with  the  origi- 
nal SIP  regtilation.  This  revision  ex- 
pired on  July  1,  1977.  On  August  22. 
1977  (42  FR  42218)  EPA  approved  a 
one  year  extension  (to  July  1,  1978)  of 
that  revision.  On  November  30,  1978 
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(43  FR  56040)  EPA  approved  another 
one  year  extension  (to  July  1.  1979). 

On  February  7,  1979  (44  FR  7712) 
EPA  approved  the  buring  of  fuel  with 
a  sulfur  content  not  to  exceed  1.21 
pounds  per  million  Btu  at  the  New- 
England  Power  Company's  Salem 
Harbor  SUtion  Unit  No.  1,  Salem. 
Massachusetts,  from  February  7,  1979 
to  December  31,  1979.  This  revision, 
which  also  included  a  relaxation  of  the 
opacity  limitation,  was  approved  to 
allow  the  experimental  burning  of  a 
coal/oil  slurry.  The  action  EPA  is  pro- 
posing today  will  not  afiect  that  revi- 
sion. 

On  December  28.  1978.  the  Depart- 
ment submitted  a  revision  to  the  Mas- 
sachusetts SIP  for  a  permanent  exten- 
sion to  the  Massachusetts  Regulation 
310  CMR  7.05(1)  for  the  Metropolitan 
Boston  APCD.  The  proposed  revision 
makes  permanent  Regulation  310 
CMR  7.05(1),  which  allows  the  burn- 
ing of  higher  sulfur  fuel  at  selected 
combustion  facilities.  This  submittal 
named  29  eligible  sources.  EPA  has 
evaluated  eleven  of  those  sources  (now 
burning  higher  sulfur  fuel)  and  is  pro- 
posing to  approve  the  burning  of 
higher  sulfur  fuel  for  those  sources  as 
follows: 


PBdltty 


Sulfur 
content 
of  fuel ' 


1.  New  Endamd  Power  Company.  Salem 

Harbor  SUtlon.  Salem 1.21 

2    Boston  EOiion.  U  Street  Station.  New 

Beaton.  Boston 0.55 

1.  Boston  Eklixon.  Mysl)C  Station.  Everett ..  0.56 

4.  Ventron  Corporation,  Danvers 1.21 

5.  General  Electric,  Lynn  River  Works, 

Lynn - 1.21 

6.  U.S.M.  Corporation,  Be\frly 1.21 

7.  Medfield  SUte  Hofipiial,  Medfield 1.21 

8.  Genera]  Dynamlrs,  Qulncy 1.21 

0.  HollinK.sworth  uid  Vosr.  East  Walpole,..  1.21 

10.  Kendal  Company .  Walpole 1.21 

11.  Denniaon    Manufacturing    Company, 
Ptaminsham _ _ 1.21 

'  Not  to  exceed  In  pounds  per  million  Btu's. 

On  July  20.  1978  the  Department 
submitted  a  revision  to  Massachusetts 
Regulation  310  CMR  7,05(4)  "Ash 
Content  of  Fuels"  for  the  Metropoli- 
tan Boston  APCD,  As  descril)ed  previ- 
ously, this  revision  would  allow  fossil 
fuel  utilization  facilities  rated  at  less 
than  250  million  Btu  per  hour  heat 
Input  capacity  to  burn  fuels  with  an 
ash  content  in  excess  of  nine  percent 
by  dry  weight.  This  revision  would  not 
lead  to  an  increase  in  emissions  and 
EPA  proposes  to  approve  this  revision. 

Southeastern  Massachusetts  APCD— 
On  September  2.  1977  (42  FR  44235) 
EPA  approved  the  initial  SIP  revision 
for  the  Southeastern  Massachusetts 
APCD  (the  Massachusetts  portion  of 
the  Metropolitan  Providence  Air  Qual- 
ity Control  Region).  That  revision  per- 
mitted fossil  fuel  utilization  facilities 
over  100  million  Btu  per  hour  heat 


input  capacity  to  apply  for  permission 
to  bum  fuel  with  a  sulfur  content  not 
to  exceed  1.21  pounds  per  million  Btu 
heat  Input  (approximately  2,2  percent 
sulfur  content  residual  oil)  Instead  of 
the  base  requirement  of  0.55  pounds 
per  million  Btu  heat  input  approxi- 
mately 1  percent  sulfur  content  resid- 
ual oil). 

The  Department  had  proposed  that 
seventeen  fossil  fuel  utilization  facili- 
ties in  the  Southeastern  Massachu- 
setts APCD  having  an  energy  input  ca- 
pacity rated  at  100  million  Btu  per 
hour  or  greater  bum  higher  sulfur 
fuels  until  May  1,  1978  be  approved. 
All  other  sources  were  required  to  con- 
tinue burning  fossil  fuel  with  sulfur 
content  not  in  excess  of  0.55  pounds 
per  million  Btu  heat  input  (approxi- 
mately 1  percent  sulfvu-  content  resid- 
ual oil)  in  conformance  with  the  origi- 
nally approved  SIP.  EPA  approved  ten 
sources  to  bum  high  sulfur  fuels,  dis- 
approved four  sources,  and  took  no 
action  on  the  renmining  three  sources. 

On  January  12.  1978  (42  FR  1793). 
EPA  approved  the  use  of  the  higher 
sulfur  content  fuel  for  the  remaining 
three  sources.  New  EIngland  Power 
Company,  Brayton  Point  Station, 
Somerset;  Montaup  Electric  Company, 
Somerset  Station;  and  Harodlte  Fin- 
ishing Company.  Dighton.  On  Septem- 
ber 8,  1978  (43  FR  40010).  EPA  ex- 
tended the  effective  period  of  Regula- 
tion 310  CMR  7.05(1)  from  May  1. 
1978  to  July  1,  1979, 

On  January  31,  1979,  the  Depart- 
ment submitted  to  EPA  a  revision  to 
the  Massachusetts  SIP  to  permanently 
extend  Massachusetts  Regulation  310 
CMR  7,05(1)  beyond  the  July  1.  1979 
expiration  date,  EPA  has  reviewed  the 
submitted  data  in  support  of  the  per- 
manent extension  and  Is  proposing  ap- 
proval for  the  following  sources  (pres- 
ently burning  higher  sulfur  fuel ): 

1.  New  England  Power  Company. 
Brayton  Point  Station.  Somerset. 

2.  Montaup  Electric  Company.  Som- 
erset Stations,  Somerset  (provided  it  Is 
limited  to  75  percent  capacity  while 
burning  higher  sulfur  fuels). 

3.  Canal  EHectric  Company,  Sand- 
wich, 

4.  Taunton  Municipal  Lighting 
Plant,  Somerset  Avenue,  Taunton. 

On  March  7,  1979  (44  FR  2459)  EPA 
proposed  approval  of  a  revision  to  the 
SIP  which  defines  the  requirements 
under  which  coal  can  be  burned  in 
Units  1.  2.  and  3  at  the  New  England 
Power  Company  Brayton  Point  facili- 
ty. This  revision  does  not  affect  that 
proposal. 

Memmack  Valley  APCD— On  De- 
cember 30,  1976  (41  FR  56804)  EPA 
approved  the  initial  SIP  revision  for 
the  Merrimack  Valley  APCD  the 
Massachusetts  portion  of  the  Merri- 
mack Valley-Souihem  New  Hamp- 
shire Interstate  AQCR).  which  permit- 


ted all  residual  oil  burning  facilities  in 
the  Merrimack  Valley  APCD  to  bum 
fuel  with  a  sulfur  content  not  in 
excess  of  1,21  pounds  per  million  Btu 
heat  release  potential  (approximately 
2.2  percent  sulfur  residual  fuel  oil) 
until  May  1,  1978.  E^xcluded  from  the 
revision  were  sources  in  the  City  of 
Lawrence,  the  Towns  of  Andover. 
Methuen.  North  Andover  and  the  Ha- 
verhill Paperboard  Corporation  In  Ha- 
verhill, Sources  In  these  communities 
and  HaverhiU  Paperboard  Corporation 
remained  subject  to  the  previously  ap- 
proved regulations,  which  stipulated 
that  sources  are  required  to  bum  fossil 
fuel  having  a  sulfur  content  not  in 
excess  of  0.55  pounds  per  million  Btu 
heat  release  potential  (approximately 
equivalent  to  1.0  percent  sulfur  con- 
tent residual  fuel  oil). 

On  JiUy  12.  1977  (42  FR  35833)  EPA 
approved  the  burning  at  Haverhill  Pa- 
perboard Corporation  of  fuels  with  a 
maximum  sulfur  content  of  0.75 
pounds  per  million  Btu  heat  release 
potential  (approximately  1.4  percent 
sulfur  content  residual  oil). 

On  June  21.  1978  (43  FR  26574)  EPA 
approved  a  14  month  extension  to  the 
revision  which  now  expires  on  July  1, 
1979. 

On  December  28.  1978  the  Depart- 
ment submitted  a  revision  to  the  Mas- 
sachusetts SIP  for  a  permanent  exten- 
sion to  Massachusetts  Regulation  310 
CMR  7.05(1)  beyond  the  July  1,  1979 
expiration  date.  EPA  has  reviewed  the 
submitted  data  In  support  of  the  per- 
manent extension  and  is  proposing  ap- 
proval with  the  following  conditions 
and  exceptions: 

1.  Haverhill  Paperboard  Corpora- 
tion. Haverhill  [remains  restricted  to 
fuels  with  a  sulfur  content  not  in 
excess  of  0.75  pounds  per  million  Btu 
heat  release  potential  (approximately 
1.4  percent  sulfur  residual  fuel  oil)]. 

2.  Boott  MUl.  Lowell  (EPA  is  taking 
no  action  on  Boott  Mill,  Lowell  at  this 
time). 

3.  The  City  of  Lawrence,  and  the 
Towns  of  Andover.  Methuen,  and 
North  Andover,  [Sources  in  these 
areas  remain  subject  to  the  previously 
approved  requirements  of  Regulation 
310  CMR  7.05(1).  which  stipulate  that 
sources  are  limited  to  burning  fossil 
fuel  having  a  sulfur  content  not  in 
excess  of  0,55  pounds  per  million  Btu 
heat  release  potential  (approximately 
equivalent  to  1.0  percent  sulfur  con- 
tent residual  fuel  oil  by  weight)]. 

This  notice  Is  Issued  as  required  by 
Section  110  of  the  Clean  Air  Act,  as 
amended,  to  advise  the  public  that 
comments  may  be  submitted  as  to 
whether  the  proposed  revision  to  the 
Massachusetts  State  Implementation 
Plan  should  be  approved  or  disap- 
proved. 

The  Administrator's  decision  to  ap- 
prove or  disapprove  the  plan  revision 
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will  l>e  based  on  whether  it  meets  the 
requirements  of  Sections  110(aK2KA)- 
(H)  and  110(aK3)  of  the  Clean  Air  Act, 
as  amended,  and  EPA  regulations  In  40 
CFR  Part  51.  This  revision  Is  being 
proposed  pursuant  to  Sections  ll(Xa) 
and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410  and  7601). 

Dated:  March  9. 1979. 

William  R.  Adams,  Jr., 
Regional  Administrator,  Region  I. 
(FR  Doc.  79-7W0  PUed  3-14-79;  8:45  am] 
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APPKOVAL  AND  PIOMUIOATION  OF 
IMPLEMENTATION  PLANS 

Alabama:  Proposod  Plan  Ravfolen 

AGENCY:  Environmental  Protection 
Agency. 

ACrriON:  Proposed  rule. 

SUMMARY:  Alabama  has  revised  its 
air  pollution  control  regulation  by  re- 
voking the  provisions  for  the  precon- 
struction  review  of  complex  sources- 
parking  facilities,  roads,  and  airports. 
EPA  proposes  to  approve  this  change 
and  solicits  public  comment  on  the 
proposal. 

DATE:  To  be  comsldered,  written  com- 
ments must  be  received  on  or  before 
April  16,  1979. 

ADDRESSES:  Copies  of  the  Alabama 
submittal  may  be  inspected  by  the 
public  during  normal  business  hours 
at  the  following  locations: 

Alabama  Air  Pollution  Control  (TommLsslon, 
645  S.  McDonough  Street,  Montgomery, 
Alabama  36130. 

Air  Programs  Branch,  Environmental  Pro- 
tection Agency.  Region  IV.  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30308, 

Public  Information  Reference  Unit,  Library 
Systems  Branch,  Environmental  Protec- 
tion Agency.  401  M  Street  SW.,  Washlng- 
toa  D.C.  20460. 

Comments  should  be  submitted  to 
Mr.  Eliot  Cooper  of  EPA  Region  IV's 
Air  Programs  Branch  at  the  Atlanta 
address  given  above. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Eliot  Cooper,  EPA,  Region  IV, 
Air  Programs  Branch,  345  Courtland 
Street,  N.E.,  Atlanta,  Oeorgia  30308, 
404/881-3286  or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  a  decision  by  the  District 
of  Columbia  Circuit  Court  of  Appeals 
in  the  case  of  NRDC  v.  EPA.  475  F,2d 
968,  the  Agency  on  June  18.  1973  (38 
FR  15834)  promulgated  changes  in  40 
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CFR  51.18  requiring  £(tate  Implemen- 
tation Plans  to  provide  for  precon- 
struction  review  of  indirect  sources  of 
air  pollution.  Alabama  was  one  of  the 
few  states  to  respond  within  the  dead- 
line set  by  EPA  for  the  submittal  of  an 
indirect  source  plan.  The  Alabama 
plan,  set  forth  as  Chapter  10  of  the 
State's  air  pollution  control  regula- 
tions, was  approved  by  the  Adminis- 
trator, aside  from  its  provisions  for 
public  comment,  on  February  25,  1974 
(39  FR  7270);  at  this  time  a  Federal 
regulation  was  promulgated  for  States 
which  had  failed  to  submit  an  accept- 
able Indirect  source  plan. 

Because  of  Congressional  opposition 
to  the  regulation  of  indirect  sources, 
these  Federal  regtilations  have  never 
been  implemented.  Consequently.  Ala- 
bama has  never  implemented  its  own 
indrect  source  regulations.  The  State 
now  feels  that  these  regulations  are 
unnecessary  slnc«  the  Clean  Air  Act  as 
amended  in  1977  requires  States  to 
meet  standards  for  vehicle  related  pol- 
lutants by  more  effective  and  reliable 
means,  e.g.,  comprehensive  transporta- 
tion planning  and  inspection/mainte- 
nance programs. 

Following  notice  and  public  hearing 
in  conformity  with  40  CFR  51.4.  Ala- 
bama on  November  27,  1978,  revoked 
its  indirect  (complex)  source  regula- 
tions. This  change  was  submitted  to 
EPA's  Region  IV  office  as  a  proposed 
implementation  plan  revision  on  De- 
cember 6,  1978. 

The  subject  of  new  source  review 
provisions  in  state  implementation 
plans  was  addressed  by  the  1977  Clean 
Air  Act  Amendments.  Pub.  L.  95-95. 
The  amendments  added  section 
110(aK5)  to  the  Act.  the  purpose  of 
which,  as  explained  by  the  Conference 
Report,  was  to  prohibit  the  Adminis- 
trator "outright  from  requiring  indi- 
rect source  review  programs  as  part  of 
state  implementation  plans,  either  di- 
rfectly  or  Indirectly,  except  with  re- 
spect to  federally  fimded  projects."  H. 
R.  Rep.  95-564,  95th  Cong.  1st  Sess., 
126  (1977).  The  report  fiuther  says: 
"Any  program  which  has  already  been 
approved  by  the  Administrator  may 
remain  part  of  the  applicable  Imple- 
mentation plan.  However  any  State  at 
any  time  may  suspend  or  revoke  such 
a  program." 

EPA's  October  1977  appropriation 
bill  included  a  prohibition  against 
EPA's  enfor<jement  of  parking  regula- 
tioiu  that  are  not  specifically  author- 
ized by  subsequent  legislation.  Pub.  L. 
95-119  section  406.  Taken  together, 
these  laws  restrict  EPA's  authority  to: 
(1)  require  state  plans  to  include  indi- 
recTt  source  review  programs,  (2)  disap- 
prove plan  revisions  for  eliminating 
such  programs.  (3)  promulgate  federal 
indirect  source  review  regulations, 
except    with     respect     to     federally 
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owned,  operated  or  assisted  projects, 
or  (4)  enforce  any  such  progrrams. 

EPA  emphasizes  that  indirect  source 
review  is  a  means  of  assuring  attain- 
ment and  malntensuice  of  the  carbon 
monoxide  and  oxidant  standards.  In 
Alabama,  as  in  many  areas  of  the 
country,  the  SIP  does  not  now  provide 
for  attainment  or  maintenance  of 
these  standards.  Therefore,  the  Janu- 
ary 1979  SIP  revision  submittal  must 
show  that  this  defect  has  been  reme- 
died. If  the  state  continues  to  disfavor 
a  complete  indirect  source  review  pro- 
gram, some  other  measures  must  be 
adopted  in  its  place. 

The  Agency  proposes  to  approve  the 
Alabama  revision  on  the  grounds  that 
it  is  authorized  by  section  110(a)(5)  of 
the  Clean  Air  Act;  that  Alabama  is 
proceeding  to  revise  its  SIP  to  provide 
for  the  attainment  and  malritenance 
of  the  National  Ambient  Air  Quality 
Standards  as  required  by  Part  D  of 
Title  I  of  the  Act;  and  that  in  all  other 
respecLs  the  plan  meets  the  require- 
ments of  section  110(a)  of  the  Act. 

(Section  110(a)  of  the  Clean  Air  Act  (42 
U.S.C.  7410(a).)) 

Dated:  March  5.  1979. 

John  C.  Whitf. 
Regional  Administrator. 

[FR  Doc  79^  7795  Piled  3-14-79;  8:45  am) 
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NEW  STATIONARY  SOURCES:  SULFURIC  AOO 
PLANTS 

RcvMw  of  Parfermanc*  Standards 

AGENCY:  Environmental  "Protection 
Agency  (EPA). 

ACTION:  Review  of  Standards. 

SUMMARY:  EPA  has  reviewed  the 
standards  of  performance  for  sulfuric 
acid  plants  (40  CFR  60.80).  The  review 
is  required  under  the  Clean  Air  Act,  as 
amended  August  1977.  The  purpose  of 
this  notice  is  to  announce  EPA's  deci- 
sion to  not  revise  the  standards  at  this 
time  and  to  solicit  comments  on  this 
decision. 

DATES:  Comments  must  be  received 
by  May  14.  1979. 

ADDRESS:  Send  comments  to:  Mr. 
Don  Goodwin  (MD-13).  Emission 
Standards  and  Engineering  Division, 
Environmental  Protection  Agency,  Re- 
search Triangle  Park,  North  Carolina 
27711. 


FOR      FURTHER 
CONTACT: 


INFORMATION 


Mr.  Robert  AJax,  telephone:  (919) 


541-5271.  The  document  "A  Review 
of  Standards  of  Performance  for 
New  Stationary  Sources— Sulfuric 
Acid  Plants"  (EIPA  report  number 
EPA-450/3-79-003)  Is  available  upon 
request  from  Mr.  Robert  Ajax  (MD- 
13),  Emission  Standards  and  En- 
gineering Division,  Environmental 
Protection  Agency,  Research  Trian- 
gle Park.  North  Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 
Bacjkcround 

Prior  to  the  proposal  of  the  standard 
of  performance  in  1971,  almost  all  ex- 
isting contact  process  sulfuric  acid 
plants  were  of  the  single-absorption 
design  and  had  no  SOi  emission  con- 
trols. Emissions  from  these  plants 
ranged  from  1500  to  6000  ppm  SO,  by 
volume,  or  from  10.8  kg  of  SO,/Mg  of 
100  percent  acid  prcxluced  (21.5  lb/ 
ton)  to  42.5  kg  of  Sp,/Mg  of  100  per- 
cent acid  produced  (85  lb/ton).  Several 
State  and  local  agencies  limited  SOi 
emissions  to  500  ppm  from  new  sulfu- 
ric acid  plants,  but  few  such  facilities 
had  been  put  Into  operation  (EPA, 
1971). 

In  August  of  1971.  the  Environmen- 
tal Protection  Agency  (EPA)  proposed 
a  regulation  under  Section  111  of  the 
Clean  Air  Act  to  control  SO,  and  sul- 
furic acid  mist  emissions  from  sulfuric 
acid  plants.  The  regulation,  promul- 
gated in  December  1971.  requires  that 
no  owner  or  operator  of  any  new  sul- 
furic acid  production  unit  producing 
sulfuric  acid  by  the  contact  process  by 
burning  elemental  sulfur,  alkylation 
acid,  hydrogen  sulfide,  organic  sul- 
fides, mercaptans.  or  acid  sludge  shall 
discharge  into  the  atmosphere  any 
gases  which  contain  sulfur  dioxide  in 
excess  of  2  kg/Mg  (4  lb/ton):  any  gases 
which  contain  acid  mist,  expressed  as 
HiSO..  in  excess  of  0.075  kg/Mg  of 
acid  produced  (0.15  lb/ton),  expressed 
as  100  percent  H>SO«;  or  any  gases 
which  exhibit  10  percent  opacity  or 
greater.  Facilities  which  produce  sul- 
furic acid  as  a  means  of  controlling 
SOi  emissions  are  not  Included  under 
this  regulation. 

The  Clean  Air  Act  Amendments  of 
1977  require  that  the  Administrator  of 
the  EIPA  review  and,  if  appropriate, 
revise  established  standards  of  per- 
formance for  new  stationary  sources 
at  least  every  4  years  [Section 
lll(b)(lKB)].  This  notice  announces 
that  EPA  has  completed  a  review  of 
the  standard  of  performance  for  sulfu- 
ric acid  plants  and  invites  comment  on 
the  results  of  this  review. 

INDUSTRY  GROWTH 

Since  the  proposal.  32  contact  proc- 
ess sulfuric  acid  units  have  been  con- 
structed. Of  these,  at  least  24  units 
result  from  growth  In  the  phosphate 


fertilizer  industry  and  are  dedicated  to 
the  acidulation  of  phosphate  rock, 
mainly  in  the  Southern  U.S. 

In  1978.  over  70  percent  of  the  total 
national  produ(;tion  of  new  sulfuric 
acid  was  in  the  South.  It  is  projected 
that  three  of  the  four  units  predicted 
to  be  coming  on  line  each  year  will 
most  probably  be  located  in  the  South. 

BEST  DEMONSTRATED  CONTROL 
TECHNOLOGY 

Sulfur  dioxide  and  acid  mist  are 
present  in  the  tail  gas  from  the  con- 
tact pr(x;ess  sulfuric  acid  production 
unit.  In  modem  four-stage  converter 
contact  process  plants  burning  sulfur 
with  approximately  8  percent  SO,  in 
the  converter  feed,  and  producing  98 
percent  acid.  SO,  and  acid  mist  emis- 
sions are  generated  at  the  rate  of  13  to 
28  kg/Mg  of  100  percent  acid  (26  to  56 
lb/ton)  and  0.2  to  2  kg/Mg  of  100  per- 
cent acid  (0.4  to  4  lb/ton),  respectively. 
The  dual  absorption  process  is  the 
best  demonstrated  control  technology 
for  SO,  emissions  from  sulfuric  acid 
plants,  while  the  high  efficiency  acid 
mist  eliminator  is  the  best  demonstrat- 
ed control  technology  for  acid  mLst 
emissions.  These  two  emission  control 
systems  have  become  the  systems  of 
choice  for  sulfuric  acid  plants  built  or 
modified  since  the  promulgation  of 
the  NSPS.  Twenty-eight  of  the  32  sul- 
furic acid  production  plants  subject  to 
the  standard  incorporate  the  dual  ab- 
sorption prcKess;  all  32  plants  use  the 
high  efficiency  acid  mist  eliminator. 

COMPLIANCE  TEST  RESULTS 

All  32  sulfuric  acid  production  units 
subject  to  the  standard  showed  com- 
pliance with  the  current  SO,  standard 
of  2  kg/Mg  (4  lb/ton).  The  29  compli- 
ance test  results  for  dual  absorption 
plants  ranged  from  a  low  of  0.16  kg/ 
Mg  (0.32  lb/ton)  to  a  high  of  1.9  kg/ 
Mg  (3.7  lb/ton)  with  an  average  of  0.9 
kg/Mg  (1.8  lb/ton).  Information  re- 
ceived on  the  performance  of  several 
sulfuric  acid  plants  indicates  that  low 
SO,  emission  results  achieved  in  NSPS 
compliance  tests  apparently  do  not  re- 
flect day-to-day  SO,  emission  levels. 
These  levels  appear  to  rise  toward  the 
standard  as  the  conversion  catalyst 
ages  and  its  activity  drops.  Additional- 
ly, there  may  l>e  some  question  about 
the  validity  of  low  SO,  NSPS  values. 
I.e..  less  than  1  kg/Mg  (2  lb/ton),  due 
to  errors  in  the  application  of  the 
original  EPA  Method  8.  This  method 
was  revised  on  August  18.  1977.  to  in- 
clude more  detailed  procedures  to  pre- 
vent such  errors. 

All  32  affected  sulfuric  acid  produc- 
tion units  also  showed  compliance 
with  the  current  acid  mist  standard  of 
0.075  kg/Mg  of  100  percent  acid  (0.15 
lb/ton).  The  compliance  test  data  are 
all  from  plants  with  acid  mist  emission 
control  provided  by  the  high  efficien- 


cy acid  mist  eliminator.  The  data 
showed  a  range  with  a  low  of  0.008  kg/ 
Mg  (0.016  lb/ton)  to  a  high  of  0.071 
kg/Mg  (0.141  lb/ton),  sind  an  overall 
average  value  of  0.04  kg/Mg  (0.081  lb/ 
ton).  Acid  mist  emission  (and  related 
opacity)  levels  are  unaffected  by  fac- 
tors affecting  SO,  emissions,  i.e..  con- 
version efficiency  and  catalyst  aging. 
Rather,  acid  mist  emissions  are  pri- 
marily a  function  of  moisture  levels  in 
the  sulfur  feedstock  and  air  fed  to  the 
sulfur  burner,  and  the  efficiency  of 
the  final  absorber  operation.  The 
order-of-magnitude  spread  observed  in 
compliance  test  values  is  probably  a 
result  of  variation  in  these  factors.  Ad- 
ditionally, the  potential  for  impreci- 
sion In  the  application  of  the  original 
EPA  Method  8  may  have  contributed 
to  this  spread. 

POSSIBLE  REVISION  TO  STANDARD 

The  compliance  test  data  indicate 
that  the  available  control  technology 
could  possibly  meet  both  lower  sulfur 
dioxide  and  sulfuric  acid  mist  emission 
standards.  However,  the  available  test 
data  indicate  that  variability  in  indi- 
cated emission  rates  occurs— possibly 
as  a  result  of  process  variables,  and 
test  method  precision.  Therefore,  to 
meet  a  tighter  standard  designers  and 
operators  would  need  to  design  for  at- 
tainment of  a  lower  average  emission 
rate  In  order  to  retain  a  margin  of 
safety  needed  to  accommodate  emis- 
sion variability.  The  available  compli- 
ance data  do  not  provide  a  basis  for 
concluding  that  this  Is  possible. 

In  contrast,  the  effect  of  catalyst 
aging  is  controllable  by  more  frequent 
replacement.  As  an  outside  limit,  com- 
plete replacement  of  catalyst  in  the 
first  3  beds  of  a  four-bed  converter  3 
times  as  frequently  as  is  normally 
practiced  could  potentially  maintain 
emissions  In  the  range  of  1  to  1.5  kg/ 
Mg  and  would  result  In  a  net  emission 
reduction  of  approximately  0.3  kg/Mg 
(0.6  lb/ton). 

Based  on  an  estimated  sulfuric  acid 
plant  growth  rate  of  four  new  produc- 
tion lines  per  year  between  1981  and 
1984.  a  50  percent  reduction  of  the 
present  SO,  NSPS  level— from  2  kg/ 
Mg  (4  lb/ton)  to  1  kg/Mg  (2  lb/ton)— 
would  result  in  a  drop  in  the  estimated 
SO,  contribution  to  these  new  sulfuric 
acid  plants  to  the  total  national  SO, 
emissions,  from  0.04  percent  to  0.02 
percent  (8,000  tons  to  4.000  tons). 

CONCLUSIONS 

Based  upon  the  above  findings.  EPA 
concludes  that  the  current  best  dem- 
onstrated control  technology,  the  duel 
absorption  process  and  the  acid  mist 
eliminator  are  identical  in  basic  design 
to  that  used  as  the  rationale  for  the 
original  SO,  standard.  Therefore,  from 
the  standpoint  of  control  technology, 
and  considering  costs,  and  the  small 


quantity  of  emissions  In  question,  it 
does  not  appear  necessary  or  appropri- 
ate to  revise  the  present  standard  of 
performance  adopted  under  Section 
111  of  the  Clean  Air  Act.  It  should  be 
noted  that  for  the  purpose  of  attain- 
ing national  ambient  air  quality  stand- 
ards and  prevention  of  significant  de- 
terioration, State  Implementation 
Plan  new  source  reviews  may  in  some 
cases  require  greater  emission  reduc- 
tions than  those  required  by  standards 
of  performance  for  new  sources. 

Public  Participation 

All  interested  persons  are  invited  to 
comment  on  this  review,  the  conclu- 
sions, and  EPA's  planned  action.  Com- 
ments should  be  submitted  to:  Mr. 
Don  Goodwin  (MD-13).  Emission 
Standards  and  E^ineering  Division, 
Environmental  r»rotection  Agency.  Re- 
search Triangle  Park.  N.C.  27711. 

(Section  11 1(6X1  KB)  of  the  CHean  Air  Act. 
as  amended  (42  U.S.C.  7411(6K1MB)). 

Dated:  March  9. 1979. 

Douglas  M.  Costle. 
Administrator. 
[FR  Doc.  79-7926  FUed  3-14-79;  8:45  am] 
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AW  QUALITY  CONTROL  REGIONS,  CRITERIA, 
AND  CONTROL  TECHNIQUES 

Attainmant  Status  Datignation* 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  Rulemaking. 

SUMMARY:  This  action  proposes  revi- 
sions to  certain  attainment  status  des- 
ignations for  the  Environmental  Pro- 
tection Agency  (EPA)  Region  IX  that 
were  published  on  March  3,  1978  (43 
FR  8962).  Five  areas  in  California  are 
proposed  to  be  redesignated  to  "nonat- 
tairunent"  for  oxidant  (O.)  and  two  is- 
lands in  Hawaii  are  proposed  to  be  re- 
designated from  "unclassified"  to 
"nonattainment"  for  sulfur  dioxide 
(SO,).  In  addition,  one  Island  In 
Hawaii  is  proposed  to  be  redesignated 
from  "unclassified"  to  "nonattain- 
ment" for  total  suspended  particulates 
(TSP). 

EPA  Is  soliciting  public  coihments  on 
the  proposed  designation  changes  and 
will  publish  revised  designations  as  ap- 
propriate. Relevant  comments  re- 
ceived on  or  before  May  14.  1979  will 
be  considered  in  the  final  rulemaking. 
States  with  areas  redesignated  "nonat- 
tainment" In  the  final  rulemaking  will 
have  nine  months  from  the  date  of 


that  rulemaking  to  submit  to  EPA  an 
implementation  plan  revision  (Nonat- 
tainment Area  Plan). 

DATES:  Comments  will  be  accepted 
on  or  before  May  14.  1979. 

ADDRESS:  Comments  should  be  di- 
rected to:  Arnold  Den.  Chief.  Air 
Technical  Branch.  EPA  Region  IX  (A- 
4).  215  Fremont  Street.  San  Francisco. 
CA  94105. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Charlotte  Hopper,  Acting  Chief. 
Technical  Analysis  Section,  EPA 
Region  IX.  Phone  (415)  556-2002. 

SUPPLEMENTARY  INFORMATION: 
On  March  3,  1978  pursuant  to  Section 
107  of  the  Clean  Air  Act  Amendments 
of  1977,  EPA  promulgated  attainment 
status  designations  for  all  states  in  re- 
lation to  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  Al- 
though the  designations  were  immedi- 
ately effective,  EPA  solicited  public 
comments  for  60  days  and  indicated 
that  designations  would  be  revised  as 
appropriate. 

This  notice  concerns  designations 
that  are  currently  "attainment"  or 
"unclassified"  and  are  proposed  to  be 
changed  to  "nonattainment."  For 
every  nonattainment  area,  a  State 
must  revise  its  state  Implementation 
plan  (SIP)  to  provide  for  attainment. 

On  January  26,  1979.  EPA  estab- 
lished a  new  NAAQS  for  ozone  of  0.12 
ppm  (primary  and  secondary)  to  re- 
place the  photochemical  oxidant 
standard  of  0.08  ppm.  Because  of  this 
change,  some  areas  designated  as  non- 
attainment  with  respect  to  the  oxidant 
standard  will  become  candidates  for 
redesignation  as  attainment  areas  by 
the  States.  Region  IX  will  review  the 
status  of  specific  areas  at  the  request 
of  Interested  State  and  l(x;al  govern- 
ments to  determine  whether  they 
should  be  attainment  areas  under  the 
new  standard.  Any  changes  to  the  des- 
ignations which  are  currently  in  effect 
and  those  which  are  proposed  here 
will  be  published  in  a  future  Federal 
Register. 

A  separate  rulemaking  has  been  de- 
veloped for  areas  within  EPA  Region 
IX  that  have  been  redesignated  to 
either  "attainment"  or  "unclassified." 

The  State  of  California  Air  Re- 
sources Board  (ARB)  has  recommend- 
ed changing  the  O,  designation  of  a 
portion  of  the  Mountain  Counties  Air 
Basin  from  "unclassified"  to  "nonat- 
tainment". The  ARB  has  received 
ozone  monitoring  data  from  Placer 
County  (the  Mountain  Counties  non- 
AQMA  portion)  which  showed  \iola- 
tions  of  the  O.  NAAQS  on  43  of  the  89 
days  monitored  from  June  through 
September  1977.  Mariposa  County,  the 
southernmost  county  In  the  air  basin, 
has  been  recording  O,  violations  for 
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some  time  and  was  designated  "nonat- 
tainment"  in  the  March  3,  1978  rule- 
maliing  notice.  A  recent  monitoring 
study  was  conducted  in  El  Dorado 
County  which  showed  violations  of  the 
O.  NAAQS  as  well. 

Air  monitoring  for  O,  has  not  been 
conducted  in  the  three  counties 
(Amador.  Calaveras,  and  Tuolumne) 
which  lie  between  El  Dorado  and  Mar- 
iposa Counties.  However,  all  these 
counties  are  in  the  Mountain  Counties 
Air  Basin  and  have  similar  topographi- 
cal and  meteorological  characteristics 
and  may  receive  O.  transported  from 
the  Sacramento  and  San  Joaquin 
Valley  Air  Basins  which  are  dsignated 
"nonattainment"  for  O..  This  rule- 
making notice  proposes  to  change  the 
O,  designations  for  Amador.  Calveras. 
El  Dorado.  Placer  (non-AQMA  portion 
within  the  Mountain  Counties  Air 
Basin),  and  Tuolumne  Counties  from 
"uncla-ssified"  to  "nonattainment". 

On  March  3.  1978  EPA  designated 
the  islands  of  Maui  and  Oahu  as  "un- 
classified" for  SOi  ponding  the  results 
of  a  study  near  two  power  plants  on 
those  islands.  The  results  of  the  air 
monitoring  portion  of  the  study  are 
now  available  and  indicate  violations 
of  the  24-hour  primary  SO^  NAAQS  at 
the  power  plant  on  Maui  and  the  one 
on  Oahu.  Based  on  this  air  monitoring 
data,  EPA  is  proposing  to  modify  the 
designation  of  Maui  Island  and  Oahu 
Island  from  "unclassified"  to  "nonat- 
tainment" (primary)  for  SO,. 

EPA  also  designated  Maui  Island  as 
"imclassified"  for  TSP.  A  review  of 
the  1977  air  quality  data  for  Hawaii, 
shows  that  the  annual  TSP  standard 
is  violated  at  Kahului,  Maui  Island. 
Based  on  this  information.  EPA  is  pro- 
posing to  change  the  Island's  designa- 
tion from  "unclassified"  to  "nonattain- 
ment" for  TSP. 

For  the  areas  of  California  and 
Hawaii  that  may  be  redesignated  as 
•nonattainment"  in  the  final  rulemak- 
ing, the  States  will  have  nine  months 
from  the  final  designation  ">  submit 
to  EPA  an  implementation  plan  revi- 
sion. 

Interested  persons  may  participate 
in  this  rulemaking  by  submitting  writ- 
ten comments  to  the  EPA  Region  IX 
office  as  indicated  in  the  ADDRESS 
section  of  this  notice.  All  relevant 
comments  received  on  or  before  May 
14.  1979  will  be  considered,  and  final 
designations  will  be  published  in  the 
I-'EDERAL  Register.  Comments  received 
will  be  available  for  public  inspection 
during  normal  business  hours  at  the 
EPA  Region  IX  office. 

(S«:».  107(d).  171(2).  301(a)  of  the  Clean  Air 
Act.  as  amended  (42  VAC.  7407(d).  7501(2). 
7601(a)).> 
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Dated:  March  7.  1979. 

Douglas  Costle. 
Administrator. 

[PR  Doc.  79-7794  Filed  3-14-79:  8:45  am] 
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HAZARDOUS  MATEMALS 

0«t«rminat!«n  of  RvpoHabl*  Owantili«t 

AGENCY:  Environmental  Protecion 
Agency. 

ACTION:  Extensioa  of  time. 

SUMMARY:  EPA  now  extends  by  fif- 
teen days  the  time  during  which 
public  comments  wLU  be  received  for 
consideration  of  the  proposed  rule. 
Hazardous  Substances  Part  117.  pub- 
lished in  the  Federal  Register  on 
February  16,  1979.  44  FR  10271. 

DATE:  Comments  on  this  proposal 
will  be  received  until  5:00  P.M..  April 
3.  1979. 

FOR  \  FURTHER  INFORMATION 
CONmCT: 

Mr. Kenneth  M.  Mackenthun.  Direc- 
tor. Criteria  and  Standards  Division 
(WH-585).  Office  of  Water  Planning 
and  Standards.  Environmental  Pro- 
tection Agency.  401  M  Street  SW.. 
Washington,  D.C.  20460.  (202)  755- 
0100. 

Dated:  March  9,  1979. 

Thomas  C.  Jorling. 
Assistant  Administrator. 

(PR  Doc.  79-7961  Filed  3-14-79;  8:45  am) 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

H««ilHi  C«r«  Financing  Adminittrotion 

(42  CFR  Pari  405] 

MEDICARE  PROGRAM 

Dirtct  Apporiionmant  of  Malproctica  C«ttt  to 
Modicoro 

AGENCY:  Health  Care  Financing  Ad- 
ministration. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  amend- 
ment would  require  malpractice  costs 
incurred  by  a  provider  to  be  directly 
apportioned  to  Medicare  based  on 
Medicare  malpractice  loss  experience, 
instead  of  the  current  apportionment 
basis  of  Medicare's  overall  utilization 
of  provider  services.  It  would  require  a 
separate  accumulation  and  direct  ap- 


portionment of  malpractice  insurance 
premiums  and  self -insurance  fund  con- 
tributions. In  addition,  if  a  provider  is 
paying  iminsured  malpractice  losses 
directly,  either  through  deductible  or 
coinsurance  provisions  or  as  a  govern- 
mental provider,  or  as  a  result  of  an 
award  in  excess  of  reasonable  coverage 
limits.  Medicare  would  reimburse  the 
costs  of  these  losses  tuid  any  related 
direct  costs  only  as  attributable  to 
Medicare  beneficiaries.  The  purpose  is 
to  reimburse  Medicare  providers  on  a 
basis  more  closely  related  to  actual 
malpractice  experience. 

DATES:  Consideration  will  be  given  to 
written  comments  or  suggestions  re- 
ceived on  or  before  April  30,  1979. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 
Administration.  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  2372.  Washington.  D.C.  20013. 

In  commenting,  please  refer  to 
MAB-110-P.  Comments  will  be  availa- 
ble for  public  inspection  beginning  ap- 
proximately 2  weeks  after  publication 
in  Room  5225  of  the  Department's  of- 
fices at  330  C  Street.  S.W..  Washing- 
ton. D.C.  on  Monday  through  Friday 
of  each  week  from  8:30  a.m.  to  5  p.m. 
(202-245-0950). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Hugh  McConvllle.  Medicaire 
Bureau.  Health  Care  Financing  Ad- 
ministration, East  Building,  Room 
412,  6401  Security  Boulevard.  Balti- 
more, Maryland  21235.  (301)  594- 
9430. 

SUPPLEMENTARY  INPORMA-nON: 
Under  sections  1814(b)  and 
1833(a)(2)(A)  of  the  Social  Security 
Act,  providers  of  services  are  to  be 
paid  the  lesser  of  reasonable  cost  of 
services  furnished  to  beneficiaries  or 
the  customary  charges  made  by  the 
provider  for  the  same  services.  Section 
a861(v)(lKA)  of  the  Act  defines  rea- 
sonable cost  and  authorizes  the  Secre- 
tary to  issue  regulations  establishing 
the  methods  to  be  used  and  items  to 
be  included  in  determining  reasonable 
costs.  These  regulations  are  set  forth 
in  42  CFR  Part  405,  Subpart  D. 

Under  current  regulations  and  other 
instructions  issued  by  Medicare,  mal- 
practice costs  are  accumulated  in  the 
administrative  and  general  cost  center 
and  allocated  to  the  revenue-produc- 
ing and  other  cost  centers  on  the  sta- 
tistical basis  of  accumulated  costs.  The 
costs  in  the  revenue-producing  cost 
centers,  including  appropriate  allo- 
cated overhead  costs,  are  then  appor- 
tioned to  Medicare  on  an  appropriate 
statistical  basis— the  ratio  of  Medicare 
charges  to  total  charges  for  ancillary 
and  outpatient  services,  and  the  ratio 
of  Medicare  days  to  total  days  for  gen- 


eral routine  and  special  care  unit  serv- 
ices. 

This  method  results  in  Medicare 
paying  a  disproportionate  amount  of 
malpractice  costs.  A  study  conducted 
by  an  HEW  consultant  indicates  that 
malpractice  awards  for  Medicare  and 
Medicaid  patients  are  significantly 
lower  in  amount  than  losses  for  other 
patient  population.  The  lower  awards 
for  these  patients  result  because  their 
income  potential  and  life  expectancy 
are  less  than  the  remainder  of  the  pa- 
tient population.  Thus,  the  use  of 
overall  Medicare  utilization  to  allocate 
malpractice  costs  results  in  Medicare 
paying  for  a  disproportionate  amount 
of  malpractice  costs. 

The  proposed  amendment  would  cor- 
rect the  above  situation  by  restructur- 
ing the  cost  finding  and  cost  appor- 
tionment procedure,  costs  of  malprac- 
tice insurance  premiums  and  self-in- 
surance fund  contributions  would  be 
accumulated  in  a  specific  malpractice 
cost  center  and  apportioned  to  Medi- 
care based  on  the  provider's  Medicare 
mtUpractice  paid  loss  experience.  The 
dollar  ratio  of  malpractice  losses  paid 
with  respect  to  Medicare  beneficiaries 
to  total  malpractice  losses  paid  for  all 
patients  for  a  current  cost  reporting 
period  and  the  preceding  4-year  period 
would  be  the  basis  for  apportioning 
these  malpractice  costs  to  Medicare.  If 
a  provider  had  no  malpractice  claim 
loss  experience  for  the  5-year  period 
with  respect  to  Medicare  beneficiaries, 
an  actuarial  estimate  of  Medicare's 
share  of  these  current  malpractice 
costs  would  be  obtained  by  the  provid- 
er from  an  Independent  actuary,  insur- 
ance company  or  broker.  The  cost  of 
this  actuarial  estimate  would  be  di- 
rectly assigned  to  Medicare  for  reim- 
bursement. If  a  provider  paid  allow- 
able uninsured  malpractice  losses 
either  as  a  governmental  provider,  or 
as  a  result  of  the  application  of  de- 
ductible or  coinsurance  provisions  of  a 
purchased  insurance  policy  or  a 
funded  self-insurance  program,  or  as  a 
result  of  an  award  in  excess  of  reason- 
able coverage  limits,  those  losses  and 
related  direct  costs  shall  be  directly  as- 
signed to  Medicare  for  reimbursement. 

We  plan  to  make  the  final  regulation 
applicable  for  cost  reporting  periods 
beginning  on  or  after  July  1,  1979.  If 
the  appropriate  cost  reporting  forms 
are  not  available  on  time,  instructions 
will  be  provided  through  fiscal  inter- 
mediaries for  the  treatment  of  mal- 
practice costs  for  these  periods. 

Medicare  has  selected  a  single  pro- 
vider's 5-year  malpractice  loss  ratio  as 
the  apportionment  basis  based  on  the 
theory  that  the  estimated  malpractice 
losses  paid  in  future  periods  are  close- 
ly related  to  past  malpractice  losses 
paid.  However.  Medicare  is  aware  that 
other  statistics  could  be  used  for  the 
apportionment  basis,  such  as:  (1)  a  na- 
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tional  ratio  of  Medicare  malpractice 
paid  losses  to  total  malpractice  paid 
losses  as  opposed  to  a  single  pro\'ider's 
malpractice  loss  experience;  (2)  a  ratio 
utilizing  a  period  different  than  the 
proposed  5-year  period:  or  (3)  an  actu- 
arial estimate  instead  of  a  ratio  of 
malpractice  loss  experience.  There- 
fore. HCPA  welcomes  any  recommen- 
dations from  the  health  care  and  in- 
surance industries  which  could  be 
taken  into  consideration  in  arriving  at 
an  equita.ble  apportionment  basis. 

Under  42  CFR  447.261(bK2).  for  pay- 
ment of  inpatient  hospital  services. 
States  participating  in  Medicaid  must 
adopt  Medicare  standards  and  princi- 
ples for  determining  reasonable  cost 
reimbursement  as  set  forth  in  42  CFR 
405.402  through  405.455;  or  as  an  al- 
ternative meet  the  criteria  in  para- 
graph (d)  of  §  447.261.  Accordingly,  the 
provisions  of  this  proposed  amend- 
ment woulfl  automatically  affect  Med- 
icaid providers,  unless  a  special  rule 
were  promulgated.  We  welcome  com- 
ment on  whether  Medicaid  reimburse- 
ment should  be  treated  differently 
than  Medicare  reimbursement. 

COMMENT  PERIOD:  Because  of  our 
interest  in  making  this  regulation  ef- 
fective for  cost  reporting  peri(xls  be- 
ginning on  or  after  July  1.  1979,  we  are 
providing  a  45-day  comment  period 
rather  than  our  normal  60-day  period. 
In  our  view,  this  proposal  is  not  com- 
plex and  45  days  should  provide  an 
adequate  opportunity  for  interested 
parties  to  analyze  it  and  submit  com- 
ments. 

42  CFR  405.542  is  amended  by  revis- 
ing paragraph  (b)(1)  to  read  as  follows: 

S  405.452    Determination  of  cost  of  services 
to  beneficiaries. 


(b)  Principle  for  cost  reporting  peri- 
ods starting  after  December  31,  1971. 
Total  allowable  costs  of  a  provider 
shall  be  apportioned  between  program 
beneficiaries  and  other  patients  so 
that  the  share  borne  by  the  program 
is  based  upon  actual  services  received 
by  program  beneficiaries.  For  cost  re- 
porting perio<&  starting,  after  Decem- 
ber 31.  1971.  the  methods  of  appor- 
tionment are  defined  as  follows: 

(1)  Departmental  Method,  (i)  Except 
as  provided  in  paragraph  (b)(l)(ii)  of 
this  section  with  respect  to  the  direct 
apportionment  of  malpractice  costs, 
the  ratio  of  beneficiary  charges  to 
total  patient  charges  for  the  services 
of  each  ancillary  department  is  ap- 
plied to  the  cost  of  the  department;  to 
this  is  added  the  cost  of  routine  serv- 
ices for  program  beneficiaries,  deter- 
mined on  the  basis  of  a  separate  aver- 
age cost  per  diem  for  general  routine 
patient  care  areas,  taking  into  ac- 
count, to  the  extent  pertinent,  an  in- 
patient routine  nursing  salary  cost  dif- 
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ferential  (see  §405.430  for  definition 
and  application  of  this  differential), 
and  in  hospitals,  a  separate  average 
cost  per  diem  for  each  intensive  care 
unit,  coronary  care  imit,  and  other 
special  care  inpatient  hospital  units. 

(ii)  Exception:  For  cost  reporting  pe- 
riods beginning  on  or  after  July  1. 
1979.  costs  of  malpractice  insurance 
premiums  and  self-insurance  fund  con- 
tributions must  be  separately  accumu- 
lated and  directly  apportioned  to 
Medicare  in  accordance  with  the 
dollar  ratio  of  the  provider's  Medicare 
paid  malpractice  losses  to  its  total  paid 
malpractice  losses  for  the  current  cost 
reporting  period  and  the  preceding  4- 
year  period.  If  a  provider  has  had  no 
malpractice  loss  experience  for  the  5- 
year  period,  an  actuarial  estimate  of 
Medicare's  share  of  these  current  mal- 
practice costs  must  be  obtained  from 
an  independent  actuary,  insurance 
company  or  broker.  The  cost  of  this 
actuarial  estimate  may  be  directly  as- 
signed to  Medicare  for  reimbursement. 
If  a  provider  pays  uninsured  malprac- 
tice losses  through  allowable  deduct- 
ible or  coinsurance  provisions,  or  as  a 
governmental  provider,  such  losses 
and  related  direct  costs  must  be  direct- 
ly assigned  to  Medicare  for  reimburse- 
ment. 


(Sections  1102.  1814(b>.  1861(vKl)  of  the 
Social  Security  Act:  42  U.S.C.  1302.  139Sf(b), 
1395x(v),  1395hh.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773— Medicare— Supplemen- 
tary Medical  Insurance,) 

Dated:  March  5.  1979. 

Leonard  D.  Schaeffer. 
Administrator,  Health  Care 
Financing  Administration. 

Approved:  March  8.  1979. 

Joseph  A.  Califano.  Jr., 
Secretary. 
CFR  Doc.  79-7930  Filed  3-14-79:  8:45  am) 
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(42  CFR  Pari  405] 

MEDICARE  PROGRAM 

LimitoNont  en  Roimbwrsablo  Coth 

AGENCY:  Health  Care  Financing  Ad- 
ministration (HCFA).  HEW. 

ACTION:  Proposed  Rule. 

SUMMARY:  We  propose  revising  the 
existing  Medicare  regulation  for  set- 
ting limits  on  reimbursable  costs, 
based  on  estimates  of  the  costs  neces- 
sary in  the  efficient  delivery  of  needed 
health  services.  We  would  clarify  and 
expand  the  exemptions  and  exceptions 
providers  may  obtain.  We  would  also 
set  a  time  limit  within  which  a  provid- 
er must  request  a  reclassification,  ex- 
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emption.  or  exception,  and  would  re- 
quire a  provider  seeking  an  exception 
to  agree  to  an  operational  review  by 
HCFA.  The  purpose  is  to  implement 
more  effectively  section  223  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L.  92-603). 

DATES:  Consideration  will  be  given  to 
written  comments  or  suggestions  re- 
ceived by  May  14.  1979. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 
Administration.  Department  of 
Health.  Education,  and  Welfare.  P.O. 
Box  2372.  Washington.  D.C.  20013. 
When  commenting,  please  refer  to  file 
code  MAB-112-P.  Comments  will  be 
available  for  public  inspection  begin- 
ning approximately  2  weeks  after  pub- 
lication, in  room  5231  of  the  Depart- 
ment's offices  at  330  C  Street.  S.W.. 
Washington.  D.C.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (telephone  202-245-0950). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Carl  Slutter.  Medicare  Bureau, 
Health  Care  Financing  Administra- 
tion, Room  474  East  High  Rise 
Building.  6401  Security  Boulevard. 
Baltimore,  Maryland  21235.  301-594- 
8170. 

SUPPLEMENTARY  INFORMATION: 
Section  1861(v)(l)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395x(v)(l))  autho- 
rizes the  Secretary  to  set  prospective 
limits  on  the  costs  that  are  reimbursed 
under  Medicare.  Such  limits  may  be 
applied  to  the  direct  or  indirect  overall 
costs  or  to  costs  incurred  for  specific 
items  or  services  furni.shed  by  a  Medi- 
care provider,  and  may  be  ba.^ed  on  es- 
timates of  the  cost  necessary  in  the  ef- 
ficient delivery  of  n»-eded  health  ser\'- 
ices.  Regulations  implenicntmg  this 
authority  are  set  forth  at  42  CFR 
405.460.  Under  this  authority,  limits 
on  hospital  inpatient  general  routine 
service  costs  have  been  published  an- 
nually since  1974. 

We  are  proposing  to  reorganize 
§  405.460.  to  clarify  the  existing  provi- 
sions and  to  make  several  changes.  a.s 
follows: 

1.  Time  Limit  for  Provider  To  Re- 
quest A  Change  in  the  Application 
or  Cost  Limits 

We  are  proposing  that  a  provider 
seeking  a  reclassification,  exemption, 
or  exception  to  cost  limits  established 
under  this  section  would  have  to 
submit  its  request  within  180  days  of 
the  date  of  its  intermediary's  notice  of 
program  reimbursement.  (A  provider 
could,  of  course,  make  a  request  as 
soon  as  a  schedule  of  cost  limits  is 
published,  or  at  any  time  during  its 
cost  reporting  year  affected  by  the 
cost  limits,  if  it  knew  how  it  would  be 
affected  by  the  cost  limits.)  We  are 
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proposing  this  in  order  to  expedite  the 
final  resolution  of  cost  reimbursement 
to  the  provider  and  to  avoid  possible 
duplication  of  work  by  the  interme- 
diary. 

We  have  also  tried  to  clarify  how  the 
request  is  to  be  submitted,  how  it  is  de- 
cided, and  the  provider's  review  rights. 
The  provider  would  submit  its  request 
to  its  intermediary,  which  would  make 
a  recommendation  to  HCFA.  HCFA's 
decision  on  the  request  would  be  sub- 
ject to  the  standard  review  process  set 
forth  in  Subpart  R  of  the  Medicare 
regulations. 

2.  Exemption  for  New  Providers 

The  present  regulation  permits  'new 
providers"  to  carry  forward  to  succeed- 
ing cost  reporting  periods  certain  costs 
which  are  not  reimbursed  because  of 
the  cost  limits  established  under  this 
section.  (New  providers  are  facilities 
that  have  been  in  operation  for  less 
than  3  years,  under  present  or  previ- 
ous ownership.)  However,  the  imple- 
mentation of  this  provision  has  proven 
to  be  very  complicated,  because  of  its 
interaction  with  the  provisions  of  sec- 
tion 405.455  for  carrying  over  certain 
other  unreimbursed  costs.  We  recog- 
nize that  new  providers  have  great  dif- 
ficulty meeting  applicable  cost  limits 
and  believe  that  some  relief  from 
these  cost  limits  is  warranted.  There- 
fore, we  are  proposing  that  new  pro- 
viders could  receive  an  exemption 
from  cost  limits  during  their  initial 
years  of  development.  The  exemption 
would  be  good  for  approximately  the 
first  three  years  of  the  providers  ex- 
istence. It  would  expire  at  the  end  of  a 
provider's  first  cost  reporting  period 
starting  at  least  2  years  after  It  first 
began  to  accept  patient*. 

We  are  proposing  that  this  exemp- 
tion be  available  only  to  facilities  serv- 
ing inpatients.  This  would  include  hos- 
pitals and  skilled  nursing  facilities,  but 
not  home  liealth  agencies.  In  our  view, 
the  latter  do  not  incur  the  same  prob- 
lems of  initial  underutilization  as  inpa- 
tient facilities  and  should  not  experi- 
ence the  same  difficulty  in  avoiding 
the  impact  of  cost  limits. 

3.  Narrowing  the  Exemption  for 
Sole  Community  Providers 

The  present  regulation  permits  an 
exemption  for  sole  community  provid- 
ers. We  have  reviewed  this  in  light  of 
the  Congressional  intent  in  recom- 
mending such  an  exemption.  The 
report  of  the  Senate  Committee  on  fi- 
nance accompanying  section  223  of 
P.L.  92-^603  (Senate  Report  No.  92- 
1230,  page  188)  states  in  part  "The 
Committee  expects  that  the  provision 
will  not  be  applicable  where  there  is 
only  one  hospital  in  a  community  .  .  ." 
We  believe  this  exemption  is  justified 
only  for  the  acute  care  furnished  by 
hospitals.   Therefore,   we   propose   to 


revise  the  regulation  to  reflect  the 
Congressional  intent  that  this  exemp- 
tion apply  only  to  hospitals. 

4.  Additional  Exceptions 

We  are  also  proposing  several  new 
exceptions.  An  exception  differs  from 
an  exemption.  If  a  provider  receives  an 
exemption.  It  is  not  affected  at  all  by 
the  cost  limits  and  Is  reimbursed 
under  the  standard  rules  for  reason- 
able cost  or  customary  charges.  If  a 
provider  receives  an  exception,  it  is  re- 
imbursed on  the  basis  of  the  cost  limit, 
plus  an  Incremental  sum  for  the  rea- 
sonable costs  warranted  by  the  circum- 
stances that  justified  its  exception. 

A  new  exception  would  be  added  for 
providers  located  In  areas  which  have 
large  variations  In  population  during 
the  year.  The  purpose  of  this  excep- 
tion Is  to  provide  reasonable  reim- 
bursement for  those  providers  (such  as 
those  In  resort  areas)  that  need  to 
maintain  a  larger  capacity  than  would 
be  required  by  the  area's  permanent 
population,  in  order  to  meet  the  needs 
of  an  expanded  population  during 
only  a  portion  of  the  year. 

Another  new  exception  would  be 
available  If  a  provider  could  demon- 
strate that  It  exceeds  the  applicable 
limit  as  the  result  of  more  lnten.se 
services,  of  the  type  covered  by  the 
limit,  which  result  In  a  shorter  average 
length  of  stay  and  increased  per  diem 
costs.  We  believe  this  exception,  for 
per  diem  costs.  Is  warranted  because  It 
will  encourage  shorter  lengths  of  stay 
and,  therefore,  result  in  cost  savings. 

In  order  to  qualify  for  either  of 
these  two  new  except  ions,  the  provider 
would  have  to  mcfi  minimum  occu- 
pancy standards  e.«-iablished  by  the 
Secretary,  to  assur«  tiat  the  exoeos 
costs  are  not  merei>  <'■>?■  result  of  low 
occupancy.  These  s'a  lards  will  be  «b- 
tabashed  on  a  nai'-.tini  or  regional 
basis,  alter  public  '  'lice  and  com- 
ment. 

In  addition,  the  i  '-.sent  exception 
for  atypical  cosu.  :  >■  to  approved 
medical  education  p"  ».rams  would  be 
clarified.  We  would  ,  •  rmit  an  excep- 
tion for  additional  —^is  (which  are 
not  classified  In  it"  provider's  cost 
centers  for  intern  «  -i  resident  and 
nursing  school)  thai  "sult  from  the 
provision  of  medira  '-ducation  pro- 
grams. For  exampit  if  a  provider 
could  show  that  lu  medical  record 
costs  were  higher  thii  those  of  other 
providers  In  the  grfi  :  as  a  result  of 
medical  education  p'  .  'ams,  an  excep- 
tion would  be  grai.  o  for  the  in- 
creased medical  recor      costs. 
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HCFA.  The  purpose  of  such  a  review  is 
to  study  a  provider's  operations  and 
make  appropriate  recommendations 
for  improvements  to  increase  efficien- 
cy and  economy.  If  such  recommenda- 
tions were  made,  granting  any  subse- 
quent exception  to  a  provider  would  be 
contingent  on  its  implementation  of 
the  recommendations. 

42  CFR  405.460  is  revised  to  read  as 
follows: 

9  40.'). 460     Limitations      on      reimburKoble 
rostfl. 

(a)  General  principle.  Reimbursable 
provider  costs  may  not  exceed  the 
costs  estimated  by  the  Secretary  to  be 
necessary  for  the  efficient  delivery  of 
needed  health  services.  The  Secretary 
may  establish  estimated  cost  limits  for 
direct  or  indirect  overall  costs  or  for 
costs  of  specific  Items  or  services  or 
groups  of  items  or  services.  These 
limits  may  be  calculated  on  a  per  ad- 
mission, per  diem,  per  visit,  or  other 
basis. 

(b)  Procedure /or  esUMisking  limits. 
(1)  In  establishing  limits  under  this 
section,  the  Secretary  may  classify 
providers  by  tj-pe  of  provider  (e.g.  hos- 
pitals, sidlled  nursing:  facilities,  and 
home  healtn  agencies)  and  by  any 
other  factors  the  Secretary  finds  ap- 
propriate and  practical,  including: 

(i)  Tjrpe  of  senices  furnished; 

(ii)  Geographical  area  where  services 
are  furnished,  allowing  for  grouping  of 
noncontiguous  areas  having  similar  de- 
mographic and  economic  characteris- 
tics: 

(ill)  Size  of  institution; 

(iv)  Nature  and  mix  of  services  fur- 
nished: or 

(V)  Type  and  mix  of  patients  treate± 

(2)  Estimates  of  the  costs  necessary 
for  efficient  delivery  of  health  services 
may  be  based  on  cost  reports  or  other 
data  providing  indicators  of  current 
costs.  Current  and  past  period  data 
will  be  adjusted  to  arrive  at  estimated 
costs  for  the  prospective  periods  to 
which  limits  are  being  applied. 

(3)  Prior  to  the  t)eglnning  of  a  cost 
period  to  which  limits  will  be  applied, 
the  Secretary  will  publish  a  notice  in 
the  Federal  Register,  establishing 
cost  limits  and  explaining  the  basis  on 
which  they  were  calculated. 

(c>  Provider  request*  regarding  ap- 
plicability of  cost  limits.  A  provider 
may  request  a  reclassification,  excep- 
tion, or  exemption  from  the  cost  limits 
imposed  under  this  section.  The  pro- 
vider's request  must  be  made  to  its 
fiscal  intermediary  within  180  days  of 
the  date  on  the  Intermediary's  notice 
of  prognun  reimbursement.  The  inter- 
mediary will  make  a  recommendation 
on  the  provider's  request  to  HCFA. 
which  will  make  the  decision.  HCFA's 
decision  is  subject  to  review  under 
Subpart  R  of  this  part. 
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(d)  Reclassification.  A  provider  may 
obtain  a  reclassification  If  It  can  show- 
that  Its  classification  is  at  variance 
with  the  criteria  specified  in  promul- 
gating the  limits. 

(e)  Exemptions.  Exemptions  to  the 
limits  lmp<»ed  under  this  section  may 
be  granted  in  the  following  circum- 
st  ances: 

(1)  Sole  community  hospital  The 
hospital,  by  reason  of  factors  such  as 
isolated  location  or  absence  of  other 
hospitals  furnishing  similar  services,  is 
the  sole  source  of  such  care  reasonably 
available  to  beneficiaries. 

(2)  New  provider.  The  provider  of  in- 
patient services  has  operated  as  the 
type  of  provider  (or  the  equivalent) 
for  which  it  is  certified  for  Medicare, 
under  present  and  previous  ownership, 
for  less  than  3  full  years.  An  exemp- 
tion granted  under  this  paragraph  ex- 
pires at  the  end  of  the  provider's  first 
cost  reporting  period  beginning  at 
least  2  years  after  the  provider  accepts 
its  first  patient. 

(3)  Risk-basis  HMO.  The  items  or 
services  are  furnished  to  beneficiaries 
enrolled  in  an  HMO  by  a  provider  that 
is  either  owned  or  operated  by  a  risk- 
basis  HMO  or  related  to  a  risk-basis 
HMO  by  common  ownership  or  con- 
trol (see  §  405.2060(c)). 

(f)  Exceptions.  Limits  established 
under  this  section  may  be  adjusted 
upward  for  a  provider  under  the  cir- 
cumstances specified  in  paragraphs  (f) 
(1)  through  (5)  of  this  section.  An  ad- 
justment will  be  made  only  to  the 
extent  the  costs  are  reasonable,  attrib- 
utable to  the  circumstances  specified, 
separately  identified  by  the  provider, 
and  verified  by  the  Intermediary. 

(1)  Atypical  services.  The  provider 
can  show  that: 

(i)  The  actual  cost  of  Items  or  serv- 
ices furnished  by  a  provider  exceeds 
the  applicable  limit  because  such 
items  or  services  are  atypical  in  nature 
and  scope,  compared  to  the  items  or 
services  generally  furnished  by  provid- 
ers similarly  classified:  and 

(ii)  The  atypical  items  or  services  are 
furnished  because  of  the  special  needs 
of  the  patients  treated  and  are  neces- 
sary in  the  efficient  delivery  of  needed 
health  care. 

(2)  Extraordinary  circumstances. 
The  provider  can  show  that  it  incurred 
higher  costs  due  to  extraordinary  cir- 
cumstances beyond  its  control.  These 
circumstances  include,  but  are  not  lim- 
ited to,  strikes,  fire,  earthquake,  flood, 
or  similar  unusual  occurrences  with 
substantial  cost  effects. 

(3)  Providers  in  areas  uHth  fluctuat- 
ing populations. 

(I)  The  provider  is  located  in  an  area 
(e.g.,  a  resort  area)  that  has  a  popula- 
tion that  varies  significantly  during 
the  year; 
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(ID  The  appropriate  health  planning 
agency  has  determined  that  the  area 
does  not  have  a  surplus  of  beds  and 
similar  services  and  has  certified  that 
the  beds  and  services  made  available 
by  the  provider  are  necessary;  and 

(ill)  The  provider  meets  minimum 
occupancy  standards  established  by 
the  Secretary.     . 

(4)  Medical  education.  The  provider 
can  demonstrate  that,  when  compared 
to  other  providers  In  its  group,  it 
incurs  increased  costs  for  items  or 
services  covered  by  limits  under  this 
section  because  of  Its  operation  of  an 
approved  medical  education  program. 

(5)  More  intensive  routine  care.  The 
hospital: 

(i)  Furnishes  a  greater  intensity  of 
inpatient  general  routine  care  than 
other  hospitals  having  a  reasonably 
similar  mix  of  patients; 

(ii)  Shows  that  the  more  intensive 
care  results  in  a  shorter  average 
length  of  stay  and  higher  per  unit 
costs  than  in  comparable  hospitals; 
and 

(ill)  Meets  minimum  occupancy 
standards  established  by  the  Secre- 
tary. 

(g)  Operational  review  of  providers 
receiving  an  exception. 

Any  provider  that  applies  for  an  ex- 
ception to  the  limits  established  under 
paragraph  (f)  of  this  section  must 
agree  to  an  operational  review  at  the 
discretion  of  HCFA.  The  findings  from 
any  such  review  may  be  the  basis  for 
recommendations  for  improvements  in 
the  efficiency  and  economy  of  the  pro- 
vider's operations.  If  such  recommen- 
dations are  made,  any  future  excep- 
tions shall  be  contingent  on  the  pro- 
vider's implementation  of  these  recom- 
mendations. 

(Sees.  1102.  1814(bJ.  1861(vKl).  1866<a>.  and 
1871  of  the  Social  Security  Act;  42  U.S.C. 
1302.  1395f(b).  1395x(vKl),  1395cc(a).  and 
1395hh.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital  In- 
surance.) 

Dated:  March  5,  1979. 

Leonard  D.  Schaefter. 
Administrator,  Health  Care 
Financing  Administration. 

Approved:  March  9,  1979. 

Joseph  A.  Califano.  Jr., 
Secretary. 

[PR  Doc.  79-7931  Piled  3-14-79;  8:45  ami 
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(4910-«0-M] 
DEPARTMENT  OF  TRANSPORTATION 

Mot«r<alt  Tron»p«rtation  lwr*au 

(49  CFR  ferta  173  and  175) 

(Docket  No.  HM-149B:  Noticr  79-4) 

HAZARDOUS  MATERIALS  TASIE  AND  HAZ- 
ARDOUS MATERIALS  COMMUNICATIONS 
REGULATIONS;  CARRIAGE  BY  AIRCRAFT 

Air  Tran»p«Hation  of  Limilad  Ouan<ili«t  of 
Low-l«v»l  Rodiooctiv*  MotcrioU;  Exampfien 
RaiMwal 

AGENCY:  Materials  Transportation 
Bureau.  Research  and  Special  Pro- 
grams Administration,  D.O.T. 

ACTION:  Notice  of  proposed  exemp- 
tion renewal. 

SUMMARY:  The  Material  Transpor- 
tation Bureau  (MTB)  proposes  to 
renew  the  limited  exemption  found  in 
49  CFR  172.204(c)(4).  175.10(a)(6)  and 
175.700(d>  for  air  transport  of  small 
quantities  of  materials  exhibiting  very 
low  levels  of  radiation.  These  materi- 
als do  not  present  a  significant  hazard 
to  passengers  and  crew  of  an  aircraft. 
The  intended  effect  of  this  proposed 
action  is  to  permit  continued  transpor- 
tation by  passenger  aircraft  of  these 
materials  under  existing  restrictions. 

DATES:  Comments  must  be  received 
on  or  before  April  16,  1979. 

ADDRESS:  Address  comments  to: 
Dockets  Branch.  Materials  Transpor- 
tation Bureau.  U.S.  Department  of 
Transportation,  Washington.  D.C. 
20590.  It  is  requested  that  five  copies 
be  submitted. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  C.  Allen.  Office  of  Hazardous 
Materials  Regulations.  Materials 
Transportation  Bureau.  Washington, 
D.C.  20590:  202-755-4962. 

SUPPLEMENTARY  INFORMATION: 
The  Materials  Transportation  Bureau 
(MTB)  is  proposing  to  renew  for  two 
years  the  limited  exemption  found  at 
49  GFR  172.204(d)(4>.  175.10(a)(6)  and 
175.700(d)  for  air  transportation  of 
small  quantities  of  materials  exhibit- 
ing very  low  levels  of  radiation.  This 
exemption  would  also  include  excep- 
tions from  shipping  paper  and  ship- 
pers" certification  requirements  for 
only  those  materials  shipped  as  a  com- 
ponent part  of  an  instrument  or  man- 
ufactured article. 

Conforming  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806)  governing  exemp- 
tions, the  exemption  in  §§172.204(cM4). 
175.10(aK6)  and  175.700(d)  is  limited 
to  a  two-year  life  unless  reexamined 
and  renewed.  The  exemptions  were 
last  renewed  by  Docket  HM-149  (42 
FR  22366)  published  on  May  3,  1977. 


The  legal  background  and  regulatory 
history  of  these  exemptions  were  dis- 
cussed in  that  amendment  and  the 
preceding  notice  of  proposed  rulemak- 
ing (42  FR  16459.  March  28.  1977). 
The  exemptions  will  expire  on  May  3. 
1979.  MTB  proposes  to  renew  the  ex- 
emptions on  the  finding  that  renewal 
is  consistent  with  the  public  interest 
and  safety. 

Primary  drafters  of  this  document 
are  John  C.  Allen.  Office  of  Hazardous 
Materials  Regulation.  Materials 
Transportation  Bureau  and  Evan  C. 
Braude  of  the  Office  of  the  Chief 
Counsel.  Research  and  Special  Pro- 
grams Adminstration. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Parts  172  and 
175  of  Title  49,  Code  of  Federal  Regu- 
lations as  follows: 

1.  In  5172.204.  paragraph  (cM4) 
would  be  revised  to  read  as  follows: 

§  172.204    Shippers  rertiflration. 


(c)  •  •  • 

(4)  Radioactive  material  E]ach 
person  who  offers  any  radioactive  ma- 
terial for  transportation  aboard  a  pas- 
senger-carrying aircraft  shall  sign  (me- 
chaiUcally  or  manually)  a  printed  cer- 
tificate stating  that  the  shipment  con- 
tains radioactive  material  intended  for 
use  in,  or  incident  to.  research,  medi- 
cal diagnasis  or  treatment.  Prior  to 
May  3,  1981,  this  provision  does  not 
apply  to  materials  meeting  the  re- 
quirements of  9  173.391(a),  (b).  or  (c) 
of  this  subchapter  in  effect  on  May  3. 
1979. 


2.  In  S  175.10,  paragraph  (a)(6)  would 
be  revised  to  read  as  follows: 

175.10    Exreptiomt. 

(a)  •  •  • 

16)  Prior  to  May  3,  1981.  radioactive 
materials  which  meet  the  require- 
ments of  §  173.391(a).  (b),  or  (c)  of  this 
subchapter  in  effect  on  May  3.  1979. 


3.  In  §  175.700,  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§  175.700    Special   requimnenta  for  radio- 
active materialii. 


(d)  Except  as  provided  in  this  para- 
graph, no  person  may  carry  aboard  a 
passenger-carrying  aircraft  any  radio- 
active material  other  than  a  radioac- 
tive material  int«nded  for  use  in,  or  in- 
cident to,  research  or  medical  diagno- 
sis or  treatment.  Prior  to  May  3.  1981, 
this  prohibition  does  not  apply  to  ma- 


terials which  meet  the  requirements 
of  §  173.391(a),  (b),  or  (c)  of  this  sub- 
chapter in  effect  on  May  3.  1979. 

<49  U.S.C.  1803.  1804.  1808:  40  C^FR  1.53  and 
paragraph  (a)  of  Appendix  A  to  Part  106). 

Note:  The  Materials  Transportation  Bureau 
has  determined  that  this  proposed  rPRula- 
tion  will  not  have  a  major  economic  impact 
under  the  terms  of  Executive  Order  12044 
and  DOT  implementing  procedures  (43  FR 
9583).  A  regulatory  evaluation  Is  availablf 
for  review  In  the  Docket. 

Issued     in     Washington,     D.C.     on 
March  7,  1979. 

Alan  I.  Roberts. 
Associate  Director  for  Hazard- 
ous Materials  Regulation,  Ma- 
terials Transportation  Bureau. 
(PR  Doc.  79-7648  PUed  3-14-79:  8:45  am] 
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Notlenol  M«hway  Troffk  SoMy 
Adnrinittration 

(49  cm  Port  575] 

(Docket  No.  79-02;  Notice  1] 

CONSUMER  mEORMATION  REGULATIONS 

R«spoii»«  fo  f ctHioii  fof  Rul*malcin9 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
DOT. 

ACTION:  Notice  of  proposed  rulemak- 
ing and  invitation  for  applications  for 
financial  assistance  In  the  preparation 
of  comments. 

SUMMARY:  This  notice  responds  to  a 
petition  for  rulemaking  submitted  by 
General  Motors  Corporation  and  pro- 
poses to  amend  the  Consumer  Infor- 
mation Regulations  by  deletion  of  the 
acceleration  and  passing  ability  items 
and  m(Klification  of  the  class  of  vehi- 
cles to  which  the  tire  reserve  load  pro- 
visions apply.  Revision  of  the  timing 
of  manufacturers'  submissions  of  per- 
formance information  to  NHTSA  is 
also  proposed.  These  proposals  are  in- 
tended to  minimize  reporting  require- 
ments on  industry,  while  providing 
consumers  with  safety  information  of 
value  in  the  purchase  and  operation  of 
motor  vehicles.  This  notice  also  invitee 
applications  for  financial  assistance 
from  individuals  and  organizations 
which  are  unable  to  participate  effec- 
tively In  this  proceeding  without  such 
assistance. 

DATES:  Conunents  must  be  received 
on  or  before  June  10.  1979.  Applica- 
tions for  financial  assistance  must  be 
submitted  by  April  11.  1979.  Proposed 
effective  dates:  For  the  amendment  of 
Section  575.6(d),  regarding  submLssion 
of  information  to  the  Administrator, 
the  effective  date  would  be  Octot)er  1, 
1979.  For  the  amendment  of  Section 
S7S.102.  regarding  tire  reserve  load. 


the  effective  date  would  be  January  1. 
1980.  For  the  deletion  of  Section 
575.106.  the  acceleration  and  passing 
ability  requirements,  the  effective 
date  would  be  the  date  of  publication 
of  the  final  rule. 

ADDRESSES:  Conunents  should  refer 
to  the  docket  numl>er  and  be  submit- 
ted to:  Room  5108,  Nassif  Building, 
400  Seventh  Street.  SW.,  Washington, 
D.C.  20590.  Applications  for  financial 
assistance  should  l>e  submitted  to:  Ms. 
Jeannette  Peldman.  Special  Assistant 
to  the  Evaluation  Board,  National 
Highway  Traffic  Safety  Administra- 
tion. Room  5232,  400  Seventh  Street, 
SW.  Washington.  D.C.  20590. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Ivy  Baer.  Office  of  Automotive  Rat- 
ings. National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington.  D.C.  20590, 
202-426-1740. 

SUPPLEMENTARY  INFORMATION: 
The  NHTSA  has  issued  Consumer  In- 
formation Regulations  (49  CFR  Part 
575)  imder  the  authority  of  Sections 
112(d)  and  203  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966 
(15  UJS.C.  1401(d).  1423).  They  estab- 
lish a  system  for  providing  consumers 
with  information  on  the  performance 
and  safe  operation  of  motor  vehicles 
and  tires.  Manufacturers  are  required 
to  provide  information  In  five  areas: 
passenger  car  and  motorcycle  stopping 
distance  (49  CFR  575.101).  passenger 
car  tire  reserve  load  (49  CFR  575.102). 
truck  camper  loading  (49  CPU 
575.103).  passenger  car  tire  perform- 
ance (49  CFR  575.104),  and  passenger 
car  and  motorcycle  acceleration  and 
passing  ability  (49  CFR  575.106).  This 
information  is  furnished  to  first  pur- 
chasers and  prospective  purchasers  of 
motor  vehicles  and  tires,  and  submit- 
ted to  NHTSA  at  least  30  days  prior  to 
its  availability  to  prospective  purchas- 
ers (49  CFR  575.6).  General  Motors 
Corporation  has  petitioned  the  agency 
to  rescind  those  portions  of  the  Con- 
sumer Information  Regulations  which 
apply  to  vehicle  stopping  distance,  tire 
reserve  load,  and  acceleration  and 
passing  ability. 

The  Effectiveness  of  NHTSA's 
Consumer  Information  Program 

General  Motors'  petition  argues  that 
NHTSA's  present  consumer  informa- 
tion program  Is  of  little  or  no  value  to 
consumers,  as  evidenced  by  the  lack  of 
interest  generated  by  past  publications 
of  safety-oriented  performance  data. 
GM  points  to  the  decline  in  orders  for 
NHTSA  performance  data  publica- 
tions and  the  limited  demand  for 
point-of-sale  data  booklets  from  GM 
dealers,  contending  that  the  benefits 


of  the  program  do  not  Justify  its  cost 
to  industry. 

NHTSA  believes  that  any  loss  of 
public  Interest  in  the  consumer  infor- 
mation program  resulted  primarily 
from  deficiencies  in  the  dissemination 
of  data,  rather  than  a  lack  of  consum- 
er Interest  in  safety  information.  As 
noted  in  the  GM  petition,  NHTSA's 
compilation  of  comparative  perform- 
ance data  typically  was  not  made 
available  to  the  public  until  seven  or 
eight  months  into  the  model  year,  too 
late  to  be  useful  to  most  new  car 
buyers  in  making  comparisons  among 
competing  makes  and  models. 

NHTSA  considers  the  presentation 
of  comparative  performance  data  to  be 
a  critical  aspect  of  the  agency's  con- 
sumer information  effort.  The  agency 
would  therefore  prefer  a  solution  to 
the  existing  deficiencies  that  does  not 
simply  revoke  the  majority  of  the  pro- 
gram, as  suggested  by  GM.  A  useful 
and  widely  circulated  comparative 
publication  could,  for  example,  largely 
obviate  the  need  for  and  ex[>ense  of 
publishing  many  individual  point-of- 
sale  booklets. 

To  make  the  consumer  information 
program  a  better  aid  to  marketplace 
decisions,  NHTSA  plans  to  revise  and 
reestablish  its  comparative  perform- 
ance data  publication  to  ensure  that 
useful  information  is  provided  in  a- 
tlmely  manner.  The  agency  intends  to 
reevaluate  the  types  of  vehicle  per- 
formance data  which  can  be  of  real 
value  to  consumers  and  how  best  to 
present  this  information  to  have  maxi- 
mum impact  on  purchasing  decisions. 
The  Uniform  Tire  Quality  Grading 
System  has  been  subject  to  regular  in- 
tensive review  and  will  not  be  included 
in  the  review. 

For  this  program  to  be  successful, 
comparative  data  must  be  available  to 
new-car  buyers  early  in  the  model 
year.  The  feasibility  of  early  publica- 
tion is  evidenced  by  the  success  of  the 
Environmental  Protection  Agency's 
fuel  economy  information  effort. 
NHTSA  has  tenUtively  concluded 
that  its  present  requirement  that  per- 
formance data  be  supplied  by  manu- 
facturers 30  days  prior  to  the  model 
year  is  inadequate  to  assure  that 
useful  information  reaches  consumers 
in  time  to  influence  purchasing  deci- 
sions. For  this  reason,  NHTSA  pro- 
poses to  revise  the  deadline  for  sub- 
mission of  data  to  90  days,  or  In  the  al- 
ternative. 60  days,  prior  to  the  intro- 
duction of  new  models.  The  30-day 
deadline  for  Uniform  Tire  Quality 
Grading  Information  would  be  re- 
tained so  as  not  to  interfere  with  the 
lead  time  for  implementation  of  that 
regulation. 

The  GM  petition  also  questioned  the 
need  for  provision  of  performance 
data  to  vehicle  first  purchasers  as  re- 
quired by  49  CFR  575.6(b).  suggesting 


that  this  Information  does  not  play  a 
role  In  purchasing  decisions  and  con- 
tains too  many  qualifications  to  lie  a 
useful  guide  to  vehicle  operation. 
NHTSA  finds  that  this  information  is 
of  value  as  an  alternative  means  of 
making  consumers  aware  of  the  avail- 
ability of  safety-performance  data. 
Furthermore,  the  Information  present- 
ed provides  drivers  with  a  valid  guide 
to  safer  operation  of  their  vehicles, 
permitting  them  to  anticipate  deficien- 
cies in  vehicle  performance  and  adjust 
their  driving  style  accordingly.  In  view 
of  these  considerations.  NHTSA  has 
concluded  that  safety-performance 
data  is  beneficial  to  vehicle  first  pur- 
chasers and  should  continue  to  t>e  re- 
quired. 

General  Motors  estimated  the  cost 
of  NHTSA's  Consumer  Information 
Regulations  to  domestic  automakers 
to  have  been  $1,384,000  for  model  year 
1977.  Assimilnc  the  accuracy  of  this 
estimate,  a  comparison  of  this  figure 
to  1977  domestic  new-car  sales  of  ap- 
proximately 9,109.000  indicates  a  per- 
vehicle  cost  for  the  consumer  informa- 
tion program  as  it  then  existed  of 
roughly  15  cents  per  vehicle.  NHTSA 
finds  this  cost  small  compared  to  the 
potential  benefit  of  the  program  to 
motor  vehicle  safety. 

Vehicle  Stopping  Distance 

Apart  from  questioning  the  overall 
Impact  of  the  Consumer  Information 
Regulations,  General  Motors'  petition 
challenged  the  need  for  particular  in- 
formation items,  including  the  vehicle 
stopping  distance  requirements  of  sec- 
tion 575.101.  GM  argued  that  the  issu- 
ance of  Federal  Motor  Vehicle  Safety 
Standard  No.  105-75,  Hydratdic  Brake 
Systems  (49  CFR  571.105-75).  esUb- 
lishing  stringent  performance  require- 
ments for  passenger  car  brake  sys- 
tems, eliminates  significant  differ- 
ences among  passenger  car  stopping 
distances.  According  to  GM,  this  simi- 
larity in  performance  characteristics 
makes  comparisons  among  vehicles 
meaningless. 

While  the  manufacturers'  reported 
performance  levels  of  some  current 
models  approach  the  minimum  re- 
quirements of  Standard  No.  105-75.  ^ 
data  submitted  to  NHTSA  for  the 
three  most  recent  model  years  indicate 
that  significant  differences  In  vehicle 
stopping  distances  continue  to  exist. 
For  example,  in  model  year  1976.  the 
shortest  stopping  distance  from  60 
mph  reported  to  NHTSA  for  the  light- 
load,  stopping  test  with  fully  oper- 
ational service  brakes,  as  prescribed  by 
both  Standard  No.  105-75  and  Part 
575.101.  was  159  feet.  This  represents 
an  eighteen-percent  Improvement  over 
the  194  feet  required  by  StaiKlard  No. 
105-75.  by  the  1978  model  year,  the 
leading  manufacturer  reported  a  stop- 
ping distance  of  144  feet  in  the  same     , 


KDERAL  REGISTER.  VOL.  44,  NO.  53— THURSDAY.  MARCH  IS.  1979 


FiOftAL  REGISTER,  VOL  44^  NO.  52— TNUtSOAY,  MARCH  15,  1979 


UMI 


15750 

test,  twenty-four  percent  below  the 
Standard  No.  105-75  requirement.  The 
shortest  stopping  distance  reported 
for  a  1979  model  was  147  feet.  NHTSA 
concludes  that  this  differential  In 
braking  performance  should  continue 
to  be  brought  to  the  attention  of  con- 
sumers. Therefore,  General  Motors' 
petition  is  denied  as  it  relates  to  Sec- 
tion 575.101. 

NHTSA  has  observed  apparent  dis- 
crepancies between  the  vehicle  stop- 
ping distances  reported  to  the  agency 
by  certain  manufacturers  and  actual 
vehicle  performance  measured  in  tests 
for  compliance  with  Standard  No.  105- 
75.  In  some  cases,  for  example,  stop- 
ping distance  data  furnished  m  accord- 
ance with  the  requirement  of  Section 
575.101  exactly  duplicates  the  mini- 
mum requirements  of  Standard  No. 
105-75.  while  the  actual  performance 
of  these  vehicles  in  compliance  testing 
exceed.s  those  requirements.  The 
NHTSA  believes  that  this  practice 
frustrates  the  purposes  of  the  consum- 
er Information  Program  and  plans  to 
monitor  it  closely.  If  the  practice  per- 
sists, it  may  be  necessary  to  alter  the 
manner  in  which  performance  data  is 
.submitted. 

Tire  Resehve  Load 

Another  consumer  information  item 
<  onsidered  unnecessary  by  General 
Motors  is  Section  575.102.  Tire  Resen^e 
Load.  That  section  requires  manufac- 
turers of  passenger  cars  to  provide  in- 
formation on  the  difference,  expressed 
as  a  percentage  of  lire  load  rating,  be- 
tween the  load  impd.sed  on  a  vehicle's 
tires  at  maximum  loaded  vehicle 
weight  and  the  tires'  load  rating  under 
Federal  Motor  Vehicle  Safety  Stand- 
a.-d  No.  109.  GM  notes  that  the  tire  re- 
serve loads  of  passenger  cars  are  mini- 
mal, and.  therefore,  of  little  or  no 
benefit  to  consumers.  GM  points  out 
T^iat  nearly  70  percent  of  vehicles 
li.sted  in  NHTSAs  1976  performance 
flita  publication  had  a  tire  reserve 
load  of  less  than  five  percent,  and 
r^iany  had  a  tire  reserve  load  of  less 
than  two  percent. 

NHTSA  tentatively  agrees  that  the 
small  tire  reserve  loads  presently  ex- 
isting on  many  passenger  cars  make 
the  provision  of  information  on  this 
subject  of  limited  value.  Furthermore, 
the  expression  of  tire  reserve  load  as  a 
percentage  of  excess  tire  capacity  over 
tire  load  rating  may  confuse  consum- 
ers and  further  limit  the  utility  of  the 
information.  As  noted  by  GM,  the  pro- 
visions regarding  the  listing  of  recom- 
mended tire  size  designations  and  rec- 
ommended inflation  pressures  (49 
CFR  575.102(c)(2)  and  (3))  duplicate 
Information  which  must  be  included 
on  passenger  car  glove  compartment 
placards  under  Federal  Motor  Vehicle 
Safety  Standard  No.  110  (49  CFR 
571.110.  S4.3(c)  and  (d)).  For  these  rea- 
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sons.  NHTSA  grants  in  part  General 
Motors'  petition  with  respect  to  Sec- 
tion 575.102  and  proposes  that  tire  re- 
serve load  information  no  longer  be  re- 
quired for  passenger  cars  with  limited 
cargo  capacity. 

While  the  data  supplied  by  manufac- 
turers indicates  that  passenger  car  tire 
reserve  loads  are  generally  small. 
NHTSA  s  examination  of  the  tire  re- 
serve loads  of  thirteen  1979  model- 
year  light  trucks  and  vans  Indicates 
that  much  more  significant  differ- 
ences exist  with  regard  to  these  vehi- 
cles. NHTSA  found  tire  reserve  loads 
on  the  vehicles  studied  ranging  from 
one  to  twenty  percent  of  tire  load  ca- 
pacity, with  twelve  of  thirteen  vehicles 
exceeding  five-percent  tire  reserve 
load  and  seven  of  thirteen  above  ten 
percent.  In  terms  of  pounds,  the  rat- 
ings included  a  low  of  17  pounds  and  a 
high  of  393  pounds  of  reserve.  Within 
one  comparable  class  of  light  pickups, 
differences  in  tire  reser\c  load  ranged 
from  113  pounds  to  245  pounds  (eight 
to  seventeen  percent),  and  in  another 
from  17  pounds  to  267  pounds  (one  to 
thirteen  percent). 

Similarly,  NHTSA  found  that  some 
passenger  cars  designed  to  carry  cargo, 
such  as  station  wagons,  had  substan- 
tial tire  reserve  load  capacity.  Tire  re- 
serve loads  on  some  current  General 
Motors  station  wagons  exceeded  500 
pounds,  while  others  had  less  than 
half  this  reserve. 

Tire  reserve  load  takes  on  Increased 
Importance  as  a  safety  factor  in 
trucks,  vans  and  passenger  cars  with 
significant  cargo  capacity,  due  to  the 
greater  susceptibility  of  these  vehicles 
to  overloading.  NHTSA  believes  that 
differences  of  the  magnitude  revealed 
by  NHTSA's  study  may  be  useful  to 
consumers  in  choosing  among  compet- 
ing vehicles.  Therefore,  NHTSA  pro- 
poses revision  of  Section  575.102  to  re- 
quire tire  reserve  load  Information  for 
trucks  with  a  gross  vehicle  weight 
rating  (GVWR)  of  10.000  pounds  or 
less,  multipurpose  passenger  vehicles 
with  a  GVWR  of  10,000  pounds  or  less 
and  passenger  cars  with  a  maximum 
cargo  capacity  of  25  cubic  feet  or 
more.  In  order  to  improve  the  clarity 
and  usefulness  of  the  Information,  the 
regulation  would  t>e  modified  to  re- 
quire the  statement  of  tire  reserve 
load  in  terms  of  the  difference  in 
pounds  between  vehicle  maximum 
load  on  the  tire  and  tire  load  rating. 

Acceleration  Ain>  Passing  Ability 

The  final  aspect  of  the  Consumer  In- 
formation Regulations  questioned  by 
the  General  Motors  petition  is  the  re- 
quirement for  acceleration  and  passing 
ability  Information.  Section  575.106. 
That  section  directs  passenger  car  and 
motorcycle  manufacturers  to  provide 
information  on  the  distance  and  time 
required  by  their  vehicles  to  accelerate 


and  pass  a  55-foot  "pace"  vehicle  trav- 
eling at  speeds  of  20  and  50  mph.  In 
the  course  of  these  maneuvers  the 
passing  vehicle  is  permitted  to  reach 
maximum  speeds  of  35  and  80  mph  in 
the  respective  tests. 

NHTSA  has  tentatively  concluded 
that,  while  information  of  this  type 
may  have  provided  a  safety  benefit  in 
the  era  of  higher  speed  limits  and  po- 
tentially greater  differentials  in  oper- 
ating speeds,  acceleration  and  passing 
ability  data  is  now  of  less  value  from  a 
safety  perspective  and  may  interfere 
with  present  fuel  economy  and  safety 
goals.  The  nations  need  to  con.ser\e 
energy  has  increased  interest.  l)oth 
within  government  and  among  the 
consuming  public.  In  vehicles  with  im- 
proved fuel  economy  characteristics 
rather  than  Inefficient,  rapid-accelera- 
tion capability,  further,  the  clear  cut 
safety  benefits  derived  from  the  na- 
tional. 55-mph  speed  limit  weigh  heav- 
ily against  a  procedure  which  appears 
to  sanction  the  use  of  speeds  up  to  25 
mph  above  the  maximum  speed  limit. 
For  these  reasons,  NHTSA  proposes  to 
rescind  section  575.106,  Acceleration 
and  Passing  Ability. 

In  accordance  with  departmental 
policy  encouraging  analysis  of  the 
impact  of  regulatory  actions  upon  the 
public  and  private  sector,  NHTSA  has 
determined  that  these  proposals  will 
have  no  appreciable  negative  impact 
on  safety,  and  will  relieve  some  report- 
ing requirements  on  industry.  The 
proposed  actions  will  have  no  measur- 
able Impact  on  the  environment. 

In  consideration  of  the  foregoing,  it 
Is  proposed  that  49  CFR  Part  575, 
Consumer  Information  Regulations, 
be  amended  as  follows: 

1.  Section  575.6(d)  would  be  amend- 
ed to  read  as  follows: 

S  575.6    Requirements. 


(d)  Each  manufacturer  of  motor  ve- 
hicles, each  brand  name  owner  of 
tires,  and  each  manufacturer  of  tires 
for  which  there  is  no  brand  name 
owner  shall  submit  to  the  Administra- 
tor 10  copies  of  the  information  speci- 
fied in  Subpart  B  of  this  part^hat  is 
applicable  to  the  vehicles  or  tires  of- 
fered for  sale,  at  least  30  days  in  the 
case  of  §575.104,  and  90  days  in  the 
case  of  all  other  sections  of  Subpart  B, 
before  it  is  first  provided  for  examina- 
tion by  prospective  purchasers  pursu- 
ant to  paragraph  (c)  of  this  section. 

2.  Section  575.102  would  be  amended 
to  read  as  follows: 

9  575.102    Tire  reiterve  load. 

(a)  Purpose  and  scope.  This  section 
requires  manufacturers  of  light  trucks, 
and  multipurpose  passenger  vehicles 
and  passenger  cars  with  significant 
cargo  capacity  to  provide  information 


as  to  the  difference  in  pounds  between 
the  load  imposed  on  a  tire  at  maxi- 
mum loaded  vehicle  weight  and  the 
tire  load  rating  as  determined  under 
Federal  Motor  Vehicle  Safety  Stand- 
ard Nos.  119  for  trucks  and  multipur- 
pose passenger  vehicles  and  109  for 
passenger  cars,  for  the  tire  size  desig- 
nations recommended  for  use  on  the 
vehicle. 

(b)  Application.  This  section  applies 
to  trucks  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less,  to  mul- 
tipurpose passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less,  and  to  passenger  cars 
with  a  maximum  cargo  capacity  of  25 
cubic  feet  or  more,  manufactured  on 
or  after  September  1,  1979. 

(c)  Required  information.  Each  man- 
ufacturer shall  furnish  the  informa- 
tion in  paragraphs  (c)  (1)  through  (5) 
of  this  section,  in  the  form  illustrated 
in  Figure  1.  The  table  that  is  provided 
for  a  specific  vehicle  shall  contain  only 
information  that  is  applicable  to  that 
vehicle.  The  tire  reserve  load  given  for 
each  tire  size  designation  or  combina- 
tion of  tire  size  designations  shall  not 
exceed  the  lowest  value  that  is  correct 
for  all  vehicles  in  the  group  to  which 
the  table  applies. 

(1)  Vehicle  description.  The  group  of 
vehicles  to  which  the  table  applies, 
identified  in  the  terms  by  which  they 
are  described  to  the  public  by  the 
manufacturer. 

(2)  Recommended  tire  size  designa- 
tions. All  tire  size  designations  and 
combinations  of  tire  size  designations 
recommended  by  the  manufacturer 
for  use  on  the  vehicle. 

(3)  Recommended  inflation  pressure 
for  maximum  loaded  vehicle  weight 
Vehicle  manufacturer's  recommended 
inflation  pressure  for  maximum 
loaded  vehicle  weight,  for  each  recom- 
mended tire  size  designation. 

(4)  Tire  reserve  load.  The  tire  reserve 
load  for  the  vehicle,  determined  ac- 
cording to  paragraph  (d)  of  this  sec- 
tion, for  each  of  the  tire  size  designa- 
tions or  combinations  of  tire  size  desig- 
nations recommended  by  the  manufac- 
turer. 

(5)  Warning.  The  following  state- 
ment, placed  in  proximi^  to  the  table: 

WARNING:  Failure  to  mainUin  the 
recommended  tire  inflation  pressure 
or  to  increase  tire  pressure  as  recom- 
mended when  operating  at  maximum 
loaded  vehicle  weight,  or  loading  the 
vehicle  beyond  the  gross  vehicle 
weight  rating  specified  on  the  vehicle 
certification  label,  may  cause  unfavor- 
able handling  characteristics,  exces- 
sive tire  wear,  and  premature  tire  fail- 
ure resulting  in  unsafe  operatig  condi- 
tions. The  tire  reser\e  load  is  a  meas- 
ure of  tire  capacity,  not  of  vehicle  ca- 
pacity. Loading  beyond  the  specified 
vehicle  weight  rating  may  result  in 
failure  of  other  vehicle  components. 
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(d)  Determination  of  tire  reserve 
load.  The  tire  reserve  load  for  a  vehi- 
cle, required  by  paragraph  (c)  of  this 
section,  shall  be  determined  as  follows: 

(1)  Determine  W,,  the  vehicle  maxi- 
mum load  on  the  tire,  for  the  front 
and  rear  tires  respectively.  These  fig- 
ures are  determined  by  distributing  to 
each  axle  its  share  of  the  maximum 
loaded  vehicle  weight  and  dividing 
that  share  by  the  number  of  tires  on 
that  axle. 

(2)  Find  W,,  the  load  rating  for  each 
tire  as  installed,  as  determined  under 
Standard  No.  109  or  No.  119,  using  the 
vehicle  manufacturer's  recommended 
inflation  pressure  for  maximum 
loaded  vehicle  weight.  When  the  vehi- 
cle is  equipped  with  dual  tires  on  the 
rear  axle,  use  the  dual  maximum  load 
value  for  the  tire. 

(3)  Calculate  the  tire  reserve  load 
for  each  tire  as: 

(W,-W,) 

(4)  The  tire  reserve  load  for  the  ve- 
hicle is  the  lowest  of  the  differences 
calculated  in  subparagraph  (3)  for 
each  tire  on  the  vehicle. 

FiGURK  1 

This  table  lists  the. tire  size  designations 
recommended  by  the  manufacturer  for  use 
on  the  vehicles  to  which  it  applies,  with  the 
recommended  Inflation  pressure  for  maxi- 
mum loading  and  the  tire  reserve  load  for 
each  of  the  tires  listed.  The  tire  reserve  load 
indicated  is  met  or  exceeded  by  each  vehicle 
to  which  the  table  applies. 

Description  of  vehicles  to  which  this  table 
applies: 

Recofflmended  tire  size  desisruLUoas 

Recommended  cold  innation „.  Front 

Pressure    for    maximum    loaded    vehicle 
weight _ R«u- 


Tire  reserve  load ' 

WARNING.  Failure  to  maintain  the  rec- 
ommended tire  inflation  pressure  or  to  in- 
crease tire  pressure  as  recommended  when 
operating  at  maximum  loaded  vehicle 
weight,  or  loading  the  vehicle  beyond  the 
gross  vehicle  weight  rating  specified  on  the 
vehicle  certification  label,  may  cause  unfa- 
vorable handling  characteristics,  excessive 
tire  wear,  and  premature  tire  failure,  result- 
ing in  unsafe  operating  conditions.  The  tire 
reserve  load  is  a  measure  of  tire  capacity, 
not  of  vehicle  capacity.  Loading  beyond  the 
specified  vehicle  weight  rating  may  result  In 
failure  of  other  vehicle  components. 

§575.106    [Deleted] 

3.  Section  575.106  would  be  deleted. 
Interested    persons    are    Invited    to 
submit  comments  on  these  proposals. 


'The  difference  between  (a)  the  load 
rating  of  a  tire  at  the  vehicle  manufactur- 
ers  recommended  inflation  pressure  at  the 
maximum  loaded  vehicle  weight  and  (b)  the 
load  imposed  upon  the  tire  by  the  vehicle  at 
that  condition. 
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It  is  requested  but  not  required  that 
10  copies  be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  Necessary 
attachments  may  be  appended  to 
these  submissions  without  regard  to 
the  15  page  limit.  This  limitation  is  in- 
tended to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
succinct  and  concise  fashion. 

In  the  case  of  comments  that  con- 
tain materials  for  which  confidential 
treatment  is  requested,  those  materi- 
als should  be  deleted  from  the  copies 
submitted  to  the  docket.  A  copy  of  the 
complete  comments  should  be  submit- 
ted to  the  Office  of  Chief  Counsel  at 
the  above  address,  with  an  indication 
of  which  portions  of  the  comments  are 
the  subject  of  the  request  for  confi- 
dentiality. 

All  comments  received  before  the 
close  of  business  on  the  comment  clos- 
ing date  indicated  above  will  be  consid- 
ered, and  will  be  available  for  exami- 
nation in  the  docket  at  the  above  ad- 
dress both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closihg  date  will  also  be  con- 
sidered. However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received 
after  the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action 
will  be  treated  as  suggestions  for 
future  rulemaking.  The  NHTSA  will 
continue  to  file  relevant  material  as  it 
becomes  available  to  the  docket  after 
the  closing  date,  and  it  is  recommend- 
ed that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Applications  for  Financial 
Assistance 

NHTSA  invites  all  qualified  individ- 
uals and  organizations  financially 
unable  to  participate  in  this  proceed- 
ing to  apply  for  financial  assistance. 
All  applications  submitted  before  the 
deadline  specified  at  the  beginning  of 
this  notice  will  be  examined  by  an 
evaluation  l>oard,  composed  of  NHTSA 
and  other  Department  of  Transporta- 
tion officials,  to  determine  whether 
each  applicant  is  eligible  to  receive 
funding.  Consideration  of  late  applica- 
tions is  at  the  discretion  of  the  evalua- 
tion board. 

In  general,  an  applicant  is  eligible  if 
its  participation  would  contribute  sub- 
stantially to  a  full  and  fair  determina- 
tion of  the  Issues  involved  in  the  pro- 
ceeding, taking  into  consideration  the 
novelty,  complexity,  and  significance 
of  the  ideas  advanced  and  the  ability 
of  the  applicant  to  represent  the  inter- 
ests it  espouses  competently.  Addition- 
ally it  must  be  demonstrated  that  the 
applicant  does  not  have  sufficient  re- 
sources available  to  participate  effec- 
tively in  the  proceeding  in  the  absence 
of  an  award  under  this  program. 
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If  more  thim  one  applicant  repre- 
senting the  same  or  similar  Interest  is 
(Jeemed  eligible,  the  board  will  either 
select  the  applicant  which  can  make 
the  strongest  presentation  or  select 
more  than  one  applicant  if  justified. 
Compensation  is  to  the  extent  the 
aeencvs  budget  for  this  purpose  will 
permit.  Payment  Is  made  as  soon  as 
possible  after  the  selected  applicant 
has  completed  its  work  and  submitted 
a  claim,  but  not  later  than  60  days 
after  a  completed  claim  is  submitted. 

Each  applicant  should  specify  in  its 
application  which  rulemaking  actions 
and  issues  it  proposes  to  address  if  its 
application  for  funding  is  approved, 
and  the  nature  of  its  proposed  work 
product.  Applicants  must  sq^mit  as 
part  of  their  application  all  informa- 
tion required  by  section  5.49  of  the  re- 
cently revised  DOT  regulations  gov- 
erning this  financial  assistance  pro- 
gram (44  FR  4675;  January  23.  1979). 
Failure  to  submit  the  required  infor- 
mation may  result  in  delays  in  evalua- 
tion and  possible  disqualification  of 
the  application. 

The  principal  authors  of  this  propos- 
al are  Ivy  Baer  of  the  Office  of  Auto- 
motive Ratings  and  Richard  J.  Hipolit 
of  the  Office  of  Chief  Counsel. 

(Sees.  103.  112.  119:  Pub.  L.  80-563.  80  Stat. 
718  (15  U.S.C.  13S2.  1401.  1407);  delegations 
of  authority  at  49  CFR  1.60  and  501.8). 

Issued  on:  March  8.  1979. 

MiCHAEX  M.  FlNKELSTElN. 

j  Associate  Administrator 

I  for  Rulemaking. 

IPR  Doc.  79-7952  Filed  3-14-79;  8:45  am) 


FfO€IAl  REC4STEI,  VOl.  44,  NO.  S2— THMSOAY,  MARCH  15,  1979 


UMI 


15753 


notices 


Thi$  section  of  the  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  ore  applicable  to  the  public.  Notices  of  hearings  ood 
investigofions,  committee  meetings,  agency  decisions  and  rulings,  delegotons  of  authority,  filing  of  petitions  and  applications  and  agency  stotements  of 
organization  ond  functions  ore  examples  of  documents  appearing  in  this  section. 


[6nO-01-M] 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

COMMITTEE  ON  AGENCY  DEQSIONAL 
PROCESSES 

Mocting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  a  meeting  of  the 
Committee  on  Agency  Decisional  Proc- 
esses of  the  Administrative  Confer- 
ence of  the  United  States,  to  be  held 
at  10:30  a.m..  Tuesday.  April  3.  1979,  in 
the  office  of  Ginsburg.  Feldman  and 
Bress,  1700  Pennsylvania  Avenue. 
N.W..  Suite  300.  Washington.  D.C. 

The  Committee  will  meet  to  discuss 
its  draft  recommendation  based  on 
Professor  Michael  Baram's  study  of 
the  use  of  cost-benefit  analysis  in  Fed- 
eral regulation. 

Attendance  is  open  to  the  Interested 
public,  but  limited  to  the  space  availa- 
ble. Persons  wishing  to  attend  should 
notify  this  office  at  least  two  days  in 
advance.  The  Committee  Chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting:  any 
member  of  the  public  may  file  a  writ- 
ten statement  with  the  Committee 
before,  during  or  after  the  meeting. 

For  further  information  concerning 
this  meeting  contact  David  M.  Pritzker 
(202-254-7065).  Minutes  of  the  meet- 
ing will  be  available  on  request. 

Dated:  March  9.  1979. 

Richard  K.  Berg. 
Executive  Secretary. 
[FR  I>oc  79-7775  Filed  3-14-79:  8:45  am] 


16110-01-M] 

COMMITTEE  ON  GRANTS,  BENEFITS  AND 
CONTRAaS 

Notice  of  M««ting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  a  meeting  of  the 
Committee  on  Grants,  Benefits  and 
Contracts  of  the  Administrative  Con- 
ference of  the  United  States,  to  be 
held  at  10:00  a.m..  March  21.  1979  in 
the  library  of  the  Administrative  Con- 
ference, the  Gelman  Building,  2120  L 


Street,  N.W..  Suite  500.  Washington, 
DC. 

The  Committee  will  meet  to  consider 
the  comments  on  the  report  by  Profes- 
sor Peter  W.  Martin  entitled  "Proce- 
dures Used  in  Forming  and  Carrying 
Out  Federal-State  Agreements  under 
the  Supplemental  Security  Income 
Program"  and  on  its  proposed  recom- 
mendations. 

Attendance  Is  open  to  the  Interested 
public  but  limited  to  the  space  availa- 
ble. Persons  wishing  to  attend  should 
notify  this  office  at  least  two  days  in 
advance.  The  Committee  Chairman,  if 
he  deems  It  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting;  any 
member  of  the  public  may  file  a  writ- 
ten statement  with  the  Committee 
before,  during  or  after  the  meeting. 
The  Committee  meeting  has  been 
scheduled  for  March  21st  in  order  to 
ensure  sufficient  time  for  further  con- 
sideration of  the  proposed  recommen- 
dations prior  to  the  Administrative 
Conference's  upcoming  plenary  ses- 
sion. 

For  further  information  concerning 
this  meeting  contact  Charles  Pou.  Jr. 
(202-254-7065).  Minutes  of  the  meet- 
ing will  be  available  on  request. 

Richard  K.  Berg. 
Executive  Secretary. 

March  9.  1979. 

[FR  Doc.  79-7900  Piled  3-14-79;  8:45  am] 


[3410-02-M] 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  MarfcotSng  S«ivic« 

WAREHOUSES  UCENSED  UNDER  THE  U.S. 
WAREHOUSE  AO 

fwMicotion  ef  list 

Notice  is  hereby  given  that  the 
Agriultural  Marketing  Service  has 
published  a  list  of  warehouses  licensed 
under  the  U.S.  Warehouse  Act  (7 
U.S.C.  241  eL  seq.)  as  of  December  31. 
1978,  as  required  by  section  26  of  that 
Act,  Copies  of  the  list  will  be  distribut- 
ed to  all  licensed  warehousemen. 
Other  interested  persons  may  obtain  a 
copy  of  the  list  from: 

Mrs.  Judy  Pry.  Warehouse  Service  Branch, 
Transportation    &    Warehouse    Division, 


U.S.  Department  of  Agriculture— AMS. 
Room  1777— South  Agriculture  Bldg.. 
Washington,  DC  20250.  Phone  202-447- 
3616. 

Done  at  Washington.  D.C,  March 
12,  1979. 

William  T.  Manley, 
Deputy  Administrator, 
Marketing  Program  Operation. 
[PR  Doc.  79-7911  Piled  3-14-79;  8:45  am] 


[3410-n-Ml 

For««t  S«rvic* 

NEZPERCE  NATIONAL  FOREST  GRAZING 
ADVISORY  BOARD 

M*«ting 

The  Nezperce  National  Forest  Graz- 
ing Advisory  Board  will  meet  at  9:00 
a.m.  April  4,  1979  in  the  Forest  Super- 
visor's Conference  room,  Grangeville. 
Idaho.  The  purpose  of  this  meeting  is 
to  discuss  range  improvement  fund 
and  allotment  management  plan  pro- 
grams. 

The  meeting  will  be  open  to  the 
public.  Persons  w^ho  wish  to  attend 
should  notify  James  J.  Harvey.  208- 
983-1950.  Written  statements  may  be 
filed  with  the  board  before  or  after 
the  meeting. 

The  board  has  established  the  fol- 
lowing rules  for  public  participation: 
Public  comments  and  discussion  limit- 
ed to  after  agenda  items  are  covered. 

Dated:  March  5.  1979. 

Don  Biddison, 
Forest  Supervisor. 
[FR  Doc.  79-7776  FUed  3-14-79;  8:45  am] 


[3410-11-M] 

FREEPORT  GOLD  COMPANY,  JERRIH 
CANYON,  GOLD  MINE  AND  MIU 

Humboldt  Notional  Forest,  Elko  County, 
Novoda;  Intent  to  Proparo  an  Environmontal 
Statemont 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Forest  Service.  Department 
of  Agriculture  w'ill  prepare  an  environ- 
mental statement  for  Freeport  Gold 
Company's  proposed  Jerritt  Canyon 
Gold  Mine  and  Mill  project  on  the 
Humboldt      National      Forest,      Elko 
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County.  Nevada.  The  mill  will  have  an 
estimated  capacity  of  2.000  tons  per 
day.  The  waste  material  (tailings  and 
waste  rock)  is  estimated  at  16.000  tons 
per  day.  This  statement  will  address 
alternative  mill  sites,  mine  access,  tail- 
ings and  waste  rock  disposal  areas,  and 
other  related  developments.  It  will 
also  provide  the  environmental  sissess- 
ment  -for  a  number  of  other  potential 
mine  sites  within  the  42  square  mile 
claim  block  that  have  not  been  evalu- 
ated for  production  potential. 

Initial  issues  and  concerns  have  been 
identified  through  consultation  with  a 
number  of  federal,  state,  and  local 
agencies  that  have  a  concern  for  or 
regulatory  authority  over  certain  as- 
pects of  this  development. 

From  this  consultation  a  draft  scop- 
ing document  has  been  developed 
which  identifies  these  initial  issues 
and  concerns.  Additional  efforts  will 
be  made  during  March  and  April  to 
insure  that  a  wide  range  of  concerned 
or  affected  parties  will  have  an  oppor- 
tunity to  participate  in  the  assessment 
and  identification  of  the  significant 
issues.  Some  of  the  key  issues  include: 
threat  to  the  critical  habitat  of  a  fish 
species  (Lahontan  Trout),  loss  of 
raptor  nesting  (Golden  Eagle).  Mining 
reclamation  in  steep  high  elevation  to- 
pography, degradation  of  the  areas 
physical  and  biological  environment, 
and  the  socioeconomic  impacts  of  the 
development  on  the  surrounding  area. 

A  consulting  firm  has  been  contract- 
ed to  assist  the  lead  agency  (Humboldt 
National  Forest)  with  the  assessment 
and  development  of  the  required  stud- 
ies and  permits. 

John  A.  Hafterson.  the  Forest  Su- 
pervisor is  the  responsible  official:  and 
Gary  N.  Rahm.  the  Forest  Planner, 
will  be  the  Project  Coordinator  for  the 
environmental  assessment  and  state- 
ment. 

It  is  anticipated  that  the  environ- 
mental statement  will  take  approxi- 
mately 18  months  to  complete.  The 
draft  environmental  statement  is 
scheduled  for  completion  in  December 
1979.  with  a  two  month  review  period, 
and  the  final  environmental  statement 
.scheduled  for  completion  in  June  1980. 
If  the  decision  is  favorable  for  this  de- 
velopment, construction  will  occur 
during  1980-1981.  with  operations  ex- 
pected to  begin  in  1981. 

Comments  on  this  Notice  of  Intent 
or  on  the  project  should  be  sent  to 
John  A.  Hafterson.  Forest  Supervisor. 
Humboldt  National  Forest.  976  Moun- 
tain City  Highway:  Elko.  Nevada 
89801. 

John  A.  Hafterson. 
Forest  Superi'isor. 

March  1.  1979. 

(PR  Dor.  79-7826  Filed  3-14-79:  8:45  am] 
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[3410-n-M] 

OCHOCO  NATIONAl  FOIEST 

Tr*«  S««tfin9  Monagamanf;  Finding  of  No 
Signifkont  Effect  wi  Hwmom  Enviranm«nl 

An  Envirorunental  Assessment 
Report  that  discusses  tree  seedling 
management  on  approximately  2.837 
acres  of  National  Forest  lands  in 
Crook.  Wheeler  and  Grant  Counties. 
Oregon,  is  available  for  public  review 
in  the  Forest  Service  Office  in  Prine- 
vllle.  Oregon. 

Althougffi  this  project  Involves  appli- 
cation of  the  herbicides  Dalapon  and 
Aatrex  4L,  the  envtrormiental  assess- 
ment report  does  not  Indicate  that 
there  will  be  any  significant  effect  on 
the  quality  of  the  human  environ- 
ment. Therefore.  It  has  been  deter- 
mined that  an  environmental  state- 
ment Is  not  needed. 

This  determination  was  based  upon 
consideration  of  the  following  factors 
which  are  discussed  In  the  environ- 
mental assessment  report:  (1)  Applica- 
tion of  the  herbicides  Dalapon  and 
Aatrex  4L  in  accordance  with  federal 
and  state  regulations  and  require- 
ments will  have  only  a  slight  adverse 
effect  on  the  ecosystem;  (2)  there  will 
be  no  irretrievable  or  Irreversible  re- 
source commitments  on  the  proposed 
project  areas;  (3)  physical  and  chemi- 
cal effects  of  Dalapon  and  Aatrex  4L. 
when  properly  applied,  have  proven  to 
l>e  acceptable  based  on  the  best  scien- 
tific evidence  available,  and  (4)  no 
known  threatened  or  endangered 
plant  or  animal  species  are  located 
within  the  proposed  project  areas. 

I*ublic  concern  has  been  expressed 
about  possible  effects  of  Dalapon  and 
Aatrex  4L  on  human  health.  Herbi- 
cides will  be  used  In  arcordance  with 
federal  and  state  regulations  which 
provide  controls  that  assure  protection 
of  human  health  and  welfare. 

No  action  will  be  taken  prior  to  April 
16.  1979. 

The  responsible  official  Is  William  L. 
McCleese,  Forest  Supervisor.  Ochoco 
National  Forest,  P.O.  Box  490.  Prine- 
ville.  Oregon  97754. 

Date±  February  2.  1979. 

Jack  H.  Royle. 
Acting  Forest  Supervisor. 
IFR  Doc.  79-7828  Piled  3-14  79;  8.45  am) 
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wiLLAMrrrc  nationai  rotcsT 

Control  of  Undaiiroblo  $p«<ioi  for  th*  Pwrpot* 
of  Plantation  RoleoM  ond  SHo  Proporotion; 
Finding  of  No  Significant  Effoct  on  Human 
Environmont 

An  Environmental  Assessment 
Report  that  discusses  proposed  control 
of  undesirable  vegetation  for  the  pur- 
pose of  site  preparation  and  planta- 


tion release  on  not  more  than  1.957 
acres  on  the  Willamette  Nationai 
Forest.  Lane  and  Douglas  Counties.  In 
Oregon  Is  available  for  public  review 
In  the  Forest  Service  Office  In  Eugene, 
Oregon. 

Although  this  project  involves  the 
application  of  2,010  pounds  of  the  her- 
bicide 2.4-D  to  670  acres,  2.556  pounds 
of  Glyphosate  to  639  acres,  240  pounds 
of  Atrazlne  to  75  acres,  and  Picloram 
+  2,4-D  applied  to  56  acres  and  253 
acres  being  treated  manually;  the  En- 
vlronmental  Assessment  Report  does 
not  Indicate  that  there  will  be  any  sig- 
nificant effects  upon  the  quality  of 
the  human  environment.  Therefore,  It 
has  been  determined  that  an  environ- 
mental statement  Is  not  needed. 

This  determination  was  based  upon 
consideration  of  the  following  factors, 
which  are  discussed  in  the  Environ- 
mental Assessment  Report:  (a)  all 
chemicals  are  approved  by  EPA  for 
the  proposed  use;  (b)  application  will 
comply  with  applicable  EPA  labeLs. 
State  and  Federal  law  and  Forest 
Service  policies;  (c)  the  use  of  2,4-D, 
Atrazlne,  and  Picloram  -i-  2.4-D  for  site 
preparation  and  plantation  release  was 
discussed  extensively  in  the  Pinal  En- 
vironmental Statement,  Vegetation 
Management  with  Herbicides— USDA- 
FS-R6  FES  (Adm)  75-18  (Revised). 
They  were  Included  In  the  preferred 
alternative;  (d)  the  herbicide  Glypho- 
sate is  discussed  in  the  E^nvlronmental 
Assessment.  It  does  not  contain 
TCDD.  Available  literature  Indicates  it 
Is  safe  and  effective  when  used  accord- 
ing to  label  directions  and  precautions; 
(e)  no  irreversible  or  irretrievable  com- 
mitments of  resources;  (f )  physical  and 
biological  effects  limited  to  the  area  of 
Ihe  projects;  (g)  no  known  threatened 
or  endangered  plants  or  animals  are 
within  the  effected  area. 

Some  public  concern  exists  over  the 
use  of  any  chemical  and  the  effects  it 
has  on  water  quality.  The  proposed 
project  Includes  measures  designed  to 
protect  the  water  quality.  State  and 
Federal  standards  will  be  met. 

No  action  will  be  taken  prior  to  April 
16.  1979. 

The  responsible  official  is  Jack  E. 
Alcock,  Forest  Supervisor,  Willamette 
National  Forest,  211  E.  7th  Avenue. 
Eugene.  Oregon. 

Dated:  March  6,  1979. 

John  E.  Lowe. 
Acting  Forest  Supenisor. 
(FR  Doc.  79-7827  Piled  3-14-79;  8:45  am] 


[632a-01-Ml 

aVIL  AERONAUTICS  BOARD 

[Docket  No.  34885;  Order  79-3-49] 

UNITED  AIR  UNES,  INC 

Or4or  of  Invostigotion  ond  Suspontton 

Adopted  by  the  Civil  Aeronautics 
Board  at  Its  office  in  Washington. 
D.C..  on  the  1st  day  of  March  1979. 

By  tariff  revisions '  marked  to 
become  effective  March  31,  1979. 
United  Air  Lines.  Inc.  (Unitedi  pro- 
poses to  amend  Its  denied  t}oarding 
compensation  rules  to  provide  that  It 
will  not  pay  compensation  to  those 
passengers  Involuntarily  denied  board- 
ing when  the  seating  capacity  of  the 
aircraft  is  unexpectedly  reduced  due 
to  inoperative  emergency  evacuation 
doors  and  slides  which  render  certain 
passenger  seats  unusable. 

United  States  that  when  an  emer- 
gency door  or  slide  is  inoperative.  It  Is 
necessary  for  It  to  block  off  seating  In 
certain  sections  of  the  aircraft  In  order 
to  maintain  evacuating  capability  of 
the  aircraft.  This  reduced  seating  can 
result  in  denying  boarding  to  some 
passengers  holding  reservations.  It  al- 
leges that  this  situation  caiuiot  be 
foreseen  sufficiently  In  advance  to 
limit  the  number  of  reservations  ac- 
cepted, and  therefore  It  believes  that 
it  should  not  be  penalized  for  such 
denied  boardings.  It  further  alleges 
that  this  situation  Is  entirely  analo- 
-gous  to  the  substitution  of  a  different 
aircraft  of  lesser  capacity  when  re- 
quired by  operational  or  safety  rea- 
sons and  that  the  Board  does  not  re- 
quire payment  of  Tompensatlon  to  dis- 
placed passengers  when  such  a  substi- 
tution occurs. 

No  complaints  have  been  filed. 

The  Board  finds  that  United's  pro- 
posal may  be  unlawful  and  should  be 
Investigated.  The  Board  further  con- 
cludes that  the  proposal  should  be  sus- 
pended pending  Investigation. 

We  find  that  the  operational  prob- 
lem for  which  United  seeks  an  excep- 
tion Is  closely  analogous  to  the  types 
of  operational  problems,  te.  extraordi- 
nary fuel  requirements  and  reduction 
In  allowable  takeoff  or  landing  weight 
for  reasons  beyond  the  carrier's  con- 
trol (high  summer  temperatures,  etc.), 
for  which  the  carriers  sought,  and 
were  denied  exemption  from  the  re- 
quirement to  pay  denied  boarding 
compensation  (DBC)  when  Part  250 
was  adopted. »  There  we  said  that  occa- 
sional operational  problems  are  to  be 
expected  in  the  normal  course  of  oper- 
ations. Passengers  involuntarily 
denied  boarding  in  these  situations  are 
no  less  inconvenienced  than  those  pas- 


NOT1CES 

senders  bumped  because  of  overbook- 
ing and  deserve  compensation. 

We  also  recently  denied  a  request  of 
Hawaiian  Airlines  to  be  exctised  from 
paying  DBC  when  It  had  to  bump  pas- 
sengers in  order  to  carry  emergency 
stretcher  patients.'  We  see  no  reason, 
as  we  said  In  the  stretcher  case,  why 
the  DBC  cost  arising  from  the  need  to 
preempt  seats  In  an  emergency  situa- 
tion, or  the  cost  resulting  from  oper- 
ational problems  of  the  type  cited  by 
United  should  not  be  spread  to  all  pas- 
sengers (DBC  is  a  cost  to  the  carrier 
which  Is  reflected  In  the  fare  level) 
rather  than  be  absorbed  by  the  pas- 
sengers bumped. 

Accordingly,  pursuant  to  sections 
102.  204(a),  403.  404.  801.  and  1002  of 
the  Federal  Aviation  Act  of  1958: 

1.  We  institute  an  investigation  to 
determine  whether  the  provisions  set 
forth  in  Appendix  A  *.  insofar  as  they 
apply  on  foreign  air  transportation, 
and  rules,  regulations,  and  practices 
affecting  such  provisions,  are  or  will 
be  unjust,  unreasonable,  unjustly  dis- 
criminatory, unduly  preferential, 
unduly  prejudicial,  or  otherwise"  un- 
lawful, and.  if  found  to  be  unlawful,  to 
take  appropriate  action  to  prevent  the 
use  of  such  provisions,  or  niiles,  regula- 
tions, or  practices; 

2.  Pending  hearing  and  decisions  by 
the  Board,  the  tariff  provisions  speci- 
fied in  Appendix  A  insofar  as  they 
apply  on  foreign  air  transportation  are 
suspended  and  their  use  deferred  from 
March  31,  1979,  to  and  including 
March  30,  1980,  imless  otherwise  or- 
dered by  the  Board,  and  that  no 
changes  be  made  therein  during  the 
period  of  suspension  except  by  order 
or  special  permission  of  the  Board; 

3.  This  order  shall  be  submitted  to 
the  President  *  and  shall  become  effec- 
tive on  March  13, 1979;  and 

4.  Copies  of  this  order  shall  be  filed 
with  the  tariffs,  and  served  upon 
United  Air  Lines,  Inc. 

This  lorder  wiU  be  published  In  the 

F'EDERAL  RSGISTER. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kayxor,' 
Secretary. 

[PR  Doc.#-7861  Piled  3-14-79;  8:45  am] 
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CIVIL  RIGHTS  COMMISSION 

PHILADELPHIA  HEARING  ^, 

Notice  Is  hereby  given  pursuant  to 
the  provisions  of  the  Civil  Rights  Act 
of  1957,  71  Stat.  634,  as  amended,  that 


'Revisions  to  Airline  Tariff  Publishing 
Company.  Agent.  Tariffs  C.A.B.  Nos.  142. 
175  and  248. 

'ER-503.  August  3.  1967. 


•Order  79-1-44,  January  5.  1967. 

*  Appendix  A  filed  as  a  part  of  the  origi- 
nal document. 

'This  order  was  submitted  to  the  Presi- 
dent on  March  2.  1979. 

*A11  meml)ers  concurred. 
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public  hearings  of  the  VS.  Commis- 
sion on  Civil  Rights  will  commence  on 
April  16,  1979  at  the  Federal  BuUdlng 
Auditorium.  300  Spring  Garden  Street, 
Philadelphia,  Pennsylvania.  An  execu- 
tive session,  if  appropriate,  may  be 
convened  at  any  time  before  or  during 
the  hearings. 

The  purpose  of  the  hearing  Is  to  col- 
lect Information  concerning  legal  de- 
velopments constituting  discrimina- 
tion or  a  denial  of  equal  protection  of 
the  laws  \mder  the  Constitution  be- 
cause of  race,  color,  religion,  sex.  age. 
handicap,  or  national  origin,  or  in  the 
administration  of  justice,  particularly 
concerning  police  practices;  to  ap- 
praise the  laws  and  policies  of  the  Fed- 
eral Government  with  resi)ect  to  dis- 
crimination or  denials  of  equal  protec- 
tion of  the  laws  under  the  Constitu- 
tion because  of  race,  color,  religion, 
sex.  age.  handicap,  or  national  origin, 
or  In  the  administration  of  justice, 
particularly  concerning  police  prac- 
tices; and  to  disseminate  information 
with  respect  to  discrimination  or  den- 
ials of  equal  protection  of  the  laws 
under  the  Constitution  because  of 
race,  color,  religion,  sex,  age,  handi- 
cap, or  national  origin,  or  in  the  ad- 
ministration of  justice,  particularly 
concerning  police  practices. 

Dated  at  Washington,  D.C.,  March 
12,  1979. 

ARTHxnt  S.  Flemminc, 
ChairmaTL 
[FR  Doc.  79-7825  FUed  3-14-79;  8:45  am] 


[3510-13-M] 

DEPARTMENT  OF  COMMERCE 

Offko  of  tho  So<rotory 

NATIONAL  LABORATORY  ACCREDITATION 
CRITERIA  COMMITTEE  FOR  FRESHLY  MIXED 
FIELD  CONCRETE 

\  Opon  Mooting 

The  National  Laboratory  Accredita- 
tion Criteria  Committee  for  Freshly 
Mixed  Field  Concrete  will  hold  Its 
second  meeting  on  April  3-4.  1979  In 
the  Main  Commerce  Building,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  (public  entrance  to 
the  building  is  on  14th  Street,  between 
Constitution  Avenue  and  E  Street, 
NW).  The  Committee  will  meet  from 
10:00  a.m.  to  5:00  p.m.  on  April  3  and 
9:00  a.m.  to  5:00  p.m.  on  April  4  in 
Room  6802. 

The  Committee  was  established  on 
December  13,  1978  (43  FR  58222)  to 
develop  and  recommend  to  the  Secre- 
tary of  Commerce  general  and  specific 
criteria  for  accrediting  testing  labora- 
tories that  test  freshly  mixed  field 
concrete.  The  Committee  consl^  of 
23  members;  11  of  whom  represent 
specifiers,    producers,     users/cont: 
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tors,  testing  laboratories,  and  general 
Interests  In  the  private  sector:  7  of 
whom  represent  Federal  agency  inter- 
ests: and  4  of  whom  represent  state 
and  local  government  interest.  The 
Committee  is  chaired  by  Dr.  Howard  I. 
Porman,  Deputy  Assistant  Secretary 
for  Product  Standards  for  the  Depart- 
ment of  Commerce. 
Tentative  agenda  items  include: 

1.  Discu.s.sion  of  written  comments 
submitted  by  the  Committee  members. 

2.  In-depth  discussion  of  criteria, 
questionnaires,  and  examiner's  verifi- 
cation form.s. 

3.  Pactors  influencing  costs  and  fees 
for  accreditation. 

The  meeting  will  be  open  to  public 
observation.  The  public  may  submit 
written  statements  or  inquiries  to  the 
Chairman  before  or  after  the  meeting. 
A  limited  number  of  seats  will  be  avail- 
able to  the  public  and  to  the  press  on 
a  first -come,  first-served  basis. 

Copies  of  the  minutes  and  material 
distributed  will  be  made  available  for 
reproduction,  following  certification 
by  the  Chairman,  in  accordance  with 
the  Federal  Advisory  Committee  Act. 
at  Room  3876.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitu- 
tion Avenue.  NW.  Washington.  DC 
20230. 

Additional  information  may  be  ob- 
tained from  Mr.  Peter  S.  Ungcr.  Assist- 
ant Coordinator.  National  Voluntary 
Laboratory  Accreditation  Program. 
Room  3876.  U.S.  Department  of  Com- 
merce, Washington.  DC  20230.  tele- 
phone: 202-377-5872. 

Dated:  March  9.  1979. 

Jordan  J.  Baruch. 
Assistant  Secretary  for 
Science  and  Technology. 
rPR  Doc.  79-7877  Piled  3-14-79;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

0«paHm«nt  of  th«  Air  Fere* 

DETERMINATIONS  Of  ACTIVE  MILITARY 
SERVICE  AND  DISCHARGE 

Civilian  or  Contractual  P«rtonn«l  (WASP) 

March  9.  1979. 
In  accordance  with  Pub.  L.  95-202. 
Section  401  (The  G.I.  Bill  Improve- 
ment Act  of  1977).  and  under  the  pro- 
visions of  DODD  1000.20.  Determina- 
tions of  Active  Military  Service  and 
Discharge:  Civilian  or  Contractual 
Personnel,  the  Secretary  of  Defense 
determined  on  March  8.  1979.  that  the 
service  of  the  Women's  Airforces  Serv- 
ice Pilots  (WASP)  and  the  predecessor 
organizations  of  that  group,  whose 
service  encompassed  the  period  Sep- 
tember 10.  1942,  through  December 
20.  1944,  shall  be  considered  active 
military  ser\ice  in  the  Armed  Forces 


of  the  United  States  for  purposes  of 
all  laws  administered  by  the  Veterans' 
Administration.  Individual  members  of 
the  WASP  may  submit  applications  to 
the  Department  of  the  Air  Force.  Air 
Force  Military  Personnel  Center  (HQ 
AFMPC/MPCDOAl).  Randolph  AFB. 
Texas  78148.  Applications  may  be  pre- 
pared using  DD  Form  2168  or  in  narra- 
tive form.  Applications  on  behalf  of  in- 
dividuals who  are  deceased  or  incom- 
petent must  be  accompanied  by  legal 
proof  of  death  or  incompetence.  Appli- 
cations should  include  any  supporting 
material  or  evidence  of  membership 
and  character  of  service  performed 
which  supports  the  individual  claim  of 
membership  in  the  WASP. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Captain  Mary  C.  Pruitt.  USAF.  Tele- 
phone: 6945204  or  6945074  Office  of 
the  Secretary  of  the  Air  Force  (Per- 
sonnel Council).  (SAF/MIPC).  The 
Pentagon.  Washington  D.C.  20330. 

Carol  M.  Rose. 
A ir  Force  Federal  Register 
Liaison  Officer. 

(PR  Doc.  79-7777  PUed  3-14-79;  8:45  am) 


13710-92-Ml 

D«partfn*nt  of  lh«  Army 

ENVIRONMENTAL  IMPACT  STATEMENT 

Scoping  Moating*  on  Ditpotol  of  Orodgod 
Motoriol* 

The  New  England  Division  of  the 
U.S.  Army  Corps  of  Engineers  is  pre- 
paring a  Environmental  Report  on  the 
disposal  of  dredged  materials  in  Long 
Island  Sound.  Block  Island  Sound,  and 
adjacent  ocean  waters:  A  complete 
survey  of  all  feasible  disposal  sites 
within  these  waters  will  be  undertak- 
en. The  Environmental  Report  will 
contribute  to  and  become  a  part  of  a 
Composite  Environmental  Impact 
Statement  and  Management  Plan 
which  are  intended  to  address  the 
broader  aspects  of  the  disposal  or  dep- 
osition of  dredged  materials  from  the 
Long  Island  Sound  Region. 

As  required  by  Section  1501.7  of  the 
Council  on  Environmental  Quality's 
Implementation  of  procedural  provi- 
sions and  final  regulations  to  the  Na- 
tional Environmental  Policy  Act  as 
publl.shed  In  the  F^eral  Register  on 
29  November  1978  (Part  VI).  the  Corps 
will  hold  Public  Scoping  Meetings  on 
this  proposal  and  will  seek  comments 
from  attendees  on  the  .scope  of  Issues 
to  be  addressed  and  for  Identifying  the 
significant  issues  related  to  the  dispos- 
al of  dredged  materials  within  these 
waters  and  this  region.  Meetings  are 
planned  for  the  week  of  26  March  1979 
in     Huntington.     Long     Island:     New 


Haven.  Connecticut:  and  Providence. 
Rhode  Island.  Public  Notice  on  specif- 
ic times  and  locations  of  the  meetings 
will  be  issued  to  appropriate  media 
and  persons  that  either  express  a 
desire  to  attend  or  request  additional 
information.  A  preliminary  Public 
Notice  has  been  sent  to  agencies  and 
individuals  that  might  have  an  inter- 
est in  this  proposal. 

For  further  Information  on  the  scop- 
ing meetings,  the  proposed  action  or 
the  CEIS.  contact  (Mr.  Kldd  or  Major 
Hando)  at  the  New  England  Division. 
U.S.  Army  Corps  of  Engineers.  424 
Trapelo  Road.  Waltham.  Massachu- 
setts. 02154  (telephone  617-894-2400. 
ext.  518  or  270). 

Dated:  March  6.  1979. 

JOESPH  L.  Ignazio. 
Chief.  Planning  Division. 
(FR  Doc.  79-7778  Filed  3-14-79;  8:45  am] 


13810-71-M) 

Doportmont  of  tho  Navy 

NAVAL  DISCHARGE  REVIEW  SYSTEM 

Hoaring  Locofiont 

In  November  1975.  the  Naval  Dis- 
charge Review  Board  began  to  con- 
vene and  conduct  prescheduled  dis- 
charge review  hearings  for  a  number 
of  days  each  quarter  in  certain  an- 
nounced locations.  The  cities  In  which 
these  hearings  are  scheduled  are  de- 
termined In  part  by  the  concentration 
of  applications  in  a  geographical  area. 

The  following  NDRB  itinerary  for 
April  1979  through  August  1979  has 
been  approved,  but  remains  subject  to 
modification  If  required: 

April  1979-ChicaKO.  Illinois. 

May  1979— Albany.  New  York:  Minneapo- 
lis, Minnesota;  St.  Louis,  Missouri. 

June  1979— El  Paso,  Texas;  San  Diego. 
California:  Portland.  Oregon;  San  Francisco, 
California;  Denver.  Colorado;  San  Diego, 
California. 

July  1979-SaIl  Lake  City,  Utah;  San 
Francisco,  California;  Omnibus— North  Cen- 
tral States;  Chicago.  Illinois:  Minneapolis. 
Minnesota:  Boston.  Massachusetts;  Cleve- 
land. Ohio. 

August  1979— Kansas  City,  Missouri: 
Dallas,  Texas. 

The  foregoing  schedule  supersedes 
the  schedule  published  In  the  Federal 
Register  for  Wednesday.  December 
20.  1978. 

Any  former  member  of  the  Navy  or 
Marine  Corps  who  desires  to  obtain  a 
review  of  his  or  her  discharge,  either 
In  Washington.  D.C,  or  In  one  of  the 
other  cities  in  which  the  Board  will 
conduct  hearings,  should  file  an  appli- 
cation with  the  Board  using  DD  Form 
293.  If  a  personal  appearance  is  re- 
quested, the  petitioner  should  indicate 
on  the  application  which  location  Is 


preferred.  Application  forms  (DD  293) 
may  be  obtained  from,  and  the  com- 
pleted application  should  be  mailed  to. 
the  following  address: 

Naval  Discharge  Review  Board,  Suite  910. 
801  North  Randolph  Street.  Arlington.  VA 
22203. 

Notice  Is  hereby  given  that,  since  the 
foregoing  Itinerary  is  subject  to  modi- 
fication, and  since,  following  receipt  of 
a  new  application,  the  Naval  Dis- 
charge Review  Board  must  obtain  the 
applicant's  military  records  before  a 
hearing  may  be  scheduled,  the  submis- 
sion of  an  application  to  the  Naval 
Discharge  Review  Board  is  not  tanta- 
mount to  scheduling  a  hearing.  Appli- 
cants and/or  their  representatives,  if 
any,  will  be  notified  by  mail  of  the 
date  and  place  of  their  scheduled 
hearing  when  a  personal  appearance  is 
requested. 

For  Further  information  concerning 
the  NDRB,  contact: 

Captain  John  G.  Shaw,  U.S.  Navy, 
Executive  Secretary,  Naval  Dis- 
charge Review  Board,  Suite  910,  801 
North  Randolph  Street,  Arlington, 
VA  22203,  telephone  number  202- 
692-4881. 

Dated:  March  6,  1979. 

P.  B.  Walker, 
Captain,      JAGC,      U.S.      Navy, 
Deputy  Assistant  Judge  Advo- 
cate,  General  (Administrative 
Law). 
IFR  Doc.  79-7181  Piled  3-14-79;  8:45  am] 


(3810-71-M] 

ACADEMIC  ADVISORY  BOARD  TO  THE  SUPER- 
INTENDENT, UNITED  STATES  NAVAL  ACADE- 
MY, A  SUBCOMMITTEE  OF  THE  SECRETARY 
OF  THE  NAVY'S  ADVISORY  BOARD  ON 
EDUCATION  AND  TRAINING 

Netico  of  Mooting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Academic  Advisory  Board  to 
the  Superintendent,  United  States 
Naval  Academy,  a  subcommittee  of 
the  Secretary  of  the  Navy's  Advisory 
Board  on  Education  and  Training,  will 
meet  on  April  9,  1979,  at  conference 
room  301,  Rickover  Hall.  United  States 
Naval  Academy.  Annapolis,  Maryland. 
The  meeting  will  commence  at  8:30 
a.m.  and  terminate  at  3:00  p.m. 

The  purpose  of  the  meeting  is  to 
advise  and  assist  the  Superintendent 
of  the  Naval  Academy  concerning  the 
education  of  midshipmen.  To  accom- 
plish this  objective,  the  Board  will 
review  academic  policies  and  practices 
of  the  Naval  Academy  and  will  submit 


their  proposals  to  the  Superintendent 
to  aid  him  in  improving  educational 
standards  and  in  solving  academic 
problems. 

For  further  Information  concerning 
this  meeting  contact: 

Major  Donald  W.  Nelson.  USAF.  Military 
Secretary  to  the  Academic  Advisory 
Board,  Division  of  English  and  History. 
United  States  Naval  Academy.  Annapolis, 
MD  21402,  Telephone  number  (301)  367- 
2170. 

P.  B.  Walker, 
Captain,      JAGC,      U.S.      Navy, 
Deputy  Assistant,  Judge  Advo- 
cate  General   (Administrative 
Law). 
[FR  Doc.  79-7829  Piled  3-14-79:  8:45  am] 


[3810-70-M] 

Offico  of  tho  Socrotary  of  Dofonto 

DOO  ADVISORY  GROUP  ON  ELECTRON 
DEVICES 

Advitery  Committoo  Mooting 

Working  Group  A  (Mainly  Micro- 
wave Devices)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
will  meet  in  closed  session  4  April 
1979,  at  201  Varick  Street,  9th  Floor. 
New  York.  New  York  10014. 

The  mission  of  the  Advisory  Group 
is  to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineer- 
ing, the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  develop- 
ment programs  in  the  area  of  electron 
devices. 

The  Working  Group  A  meeting  will 
be  limited  to  review  of  research  and 
development  programs  which  the  Mili- 
tary Departments  propose  to  Initiate 
with  Industry,  universities  or  In  their 
laboratories.  The  microwave  tubes, 
solid  state  microwave,  electronic  war- 
fare devices,  millimeter  wave  devices, 
and  passive  devices.  The  review  will  in- 
clude details  of  classified  defense  pro- 
grams throughout. 

In  accordance  with  5  U.S.C.  App.  1, 
§  10(d)  (1976),  it  has  been  determined 
that  this  Advisory  Group  meeting  con- 
cerns matters  listed  in  5  U.S.C. 
§552b(c)  (1)  (1976),  and  that  accord- 
ingly, this  meeting  will  be  closed  to 
the  public. 

H.  E.  LOFDAHL, 

Dep.  Director,  Corres.  &  Direc- 
tives, WHS,  Department  of  De- 
fense. 

March  12,  1979. 

[FR  Doc.  79-7876  Filed  3-14-79;  8:45  am) 


[6450-01 -M] 

DEPARTMENT  OF  ENERGY 

NATIONAL  PETROLEUM  COUNCIL,  TASK 
GROUP  OF  THE  COMMITTEE  ON  UNCON- 
VENTIONAL GAS  SOURCES 

Mooting 

Notice  is  hereby  given  that  two  task 
groups  of  the  Committee  on  Uncon- 
ventional Gas  Sources  will  meet  In 
March  1979.  The  National  Petroleum 
Council  was  established  to  provide 
advice.  Information,  and  recommenda- 
tions to  the  Secretary  of  Energy  on 
matters  relating  to  oil  and  natural  gas 
or  the  oil  and  natural  gas  industries. 
The  Committee  on  Unconventional 
Gas  Sources  will  analyze  the  potential 
constraints  In  these  areas  which  may 
inhibit  future  production  and  will 
report  it  findings  to  the  National  Pe- 
troleum Coimcil.  Its  analysis  and  find- 
ings will  be  based  on  information  and 
data  to  be  gathered  by  the  various 
task  groups.  The  task  groups  schedul- 
ing meetings  are  the  Tight  Gas  Reser- 
voirs Task  Group  and  the  Devonian 
Shale  Task  Group.  The  time,  location 
and  agenda  of  the  task  groups  meet- 
ings follows: 

The  fourth  meeting  of  the  Tight 
Gas  Reservoirs  Task  Group  will  be  on 
Thurday,  March  22.  1979,  starting  at 
8:30  a.m.  in  the  Conference  Room  of 
the  Mobil  Corporation's  offices.  First 
International  Building,  1201  Elm 
Street,  Dallas,  Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discussion  of  the  overall  progress  of  the 
Tight  Oas  Reservoirs  Task  Group. 

3.  Review  sUtus  of  separate  assignments 
of  the  Tight  Gas  Reservoirs  Task  Group. 

4.  Discussion  of  any  other  matters  perti- 
nent to  the  overaJl  assignment  of  the  Tight 
Gas  Reservoirs  Task  Group. 

The  second  meeting  of  the  Devonian 
Shale  Task  Group  will  be  on  Thurs- 
day, March  29,  1979,  starting  at  10:00 
a.m.  In  Room  906  of  the  Consolidated 
Natural  Gas  Service  Company,  Four 
Gateway  Center,  Pittsburgh,  Pennsyl- 
vania. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discussion  of  the  study  methodology  to 
be  employed  by  the  Devonian  Shale  Task 
Group  and  a  review  of  assignments. 

3.  Discussion  of  the  timetable  of  the  De- 
vonian Shale  Task  Group. 

4.  Discussion  of  any  other  matters  perti- 
nent to  the  overall  assignment  of  the  De- 
vonian Shale  Task  Group. 

The  meetings  are  open  to  the  public. 
The  chairmen  of  the  task  groups  are 
empowered  to  conduct  the  meetings  In 
a  fashion  that  will,  in  their  judgement, 
facilitate  the  orderly  conduct  of  busi- 
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ness.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  task  groups  will  be  permitted  to  do 
so,  either  before  or  after  the  meetings. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  inform 
Lucio  A.  D'Andrea,  Office  of  Resource 
Applications.  202/633-9482.  prior  to 
the  meeting  and  reasonable  provision 
will  be  made  for  their  appearance  on 
the  agenda. 

Summary  minutes  of  the  meetings 
will  be  available  for  public  review  at 
the  Freedom  of  Information  Public 
Reading  Room.  Room  GA  152.  DOE. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  D.C..  be- 
tween the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Lssucd  at  Washington,  D.C.  on 
March  9,  1979.  ^ 

George  S.  McIsa.\c, 
Assistant  Secretary  for 
Resource  Applications. 

March  9,  1979. 

(FR  Doc.  79-7796  Filed  3-14-79:  8:45  ami 
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Federal  Energy  legutatery  Cemmittion 

ANDERMAN  OPERATING  CO. 

Octerfninotien  by  a  Juritdictienal  Agency 
Under  the  Natural  Gas  Policy  Act  of  1978 

March  6.  1979. 
On  March  1,  1979.  the  Federal 
Energy  Regulatory  Commission  re- 
ceived notices  from  the  jurisdictional 
agencies  listed  below  of  determina- 
tions pursuant  to  18  CFR  274.104  and 
applicable  to  the  indicated  wells  pur- 
suant to  the  Natural  Gas  Policy  Act  of 
1978. 

WvoMiNO  Oil  &  Gas  Conservation 
CoMMi;.siON.  State  Oil  &  Gas  Supervisor 

FERC  Control  Number:  JD79-561 

API  Well  Number:  49-005-24527 

Section  of  NGPA:  102 

Operator:  Anderman  Operating  Co. 

Well  Name:  #1-31  Ruby  Ranch 

Field:  Hartzog  Draw 

County:  Campbell 

Purchaser:  Phillips  Petroleum  Co. 

Volume:  9.686  MMCP 

FERC  Control  Number:  JD79-562 

API  Well  Number:  49  005-24180 

Section  of  NGPA:  102 

Operator:  Anderman  Operating  Co. 

Well  Name:  #2-31  Ruby  Ranch 

Field:  Hartzog  Draw 

County:  Campt>ell 

Purchaser:  Phillips  Petroleum  Co. 

Volume:  9.000  MMCF 

FERC  Control  Number:  JD79-563 
API  Well  Number:  49  005-24829 
Section  of  NGPA:  102 
Operator:  Anderman  Operating  Co. 
Well  Name:  #1-32  Ruby  Ranch 


NOTICES 

Field:  Hartzog  Draw 

County:  Campbell 

Purchaser:  Phillips  Petroleum  Co. 

Volume:  5.813  MMCF 

FERC  Control  Number:  JD79  564 

API  WeU  Number:  49-005-24802 

Section  of  NGPA:  102 

Operator:  Anderman  Operating  Co. 

Well  Name:  #3-31A  Ruby  Ranch 

Field:  Hartzog  Draw 

County:  Campbell 

Purchaser:  Phillips  Petroleum  Co. 

Volume:  8.132  MMcf 

FERC  Control  Number:  JD79-565 

API  Well  Number:  49-005-24697 

Section  of  NGPA:  102 

Operator:  Anderman  Operating  Company 

Well  Name:  Anderman-So.  Roy.  #2-6  Ruby 

Ranch 
Field:  Hartzog  Draw 
County:  Cannihell 
Purchaser:  riuiiips  Petroleum  Co. 
Volume:  2.037  MMcf 

The  applications  for  determination 
in  these  proceedings  together  with  a 
copy  or  description  of  other  materials 
in  the  record  on  which  such  determi- 
nations were  made  are  available  for  in- 
spection, except  to  the  extent  such 
material  is  treated  as  confidential 
under  18  CFR  275.206,  at  the  Commis- 
sions  Office  of  Public  Information. 
Room  1000.  825  North  Capitol  Street. 
N.E..  Washington.  D.C.  20426. 

Persons  objecting  to  any  of  these 
final  determinations  may,  in  accord- 
ance with  18  CFR  275.203  and  18  CFR 
275.204,  file  a  protest  with  the  Com- 
mis.sion  on  or  before  March  30,  1979. 

Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  79-7864  Filed  3-14-79:  8:45  ami 
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(Docket  No'  CP72-9J 

ARKANSAS  LOUISIANA  GAS  CO. 

Petition  To  Amend 

March  6.  1979. 

Take  notice  that  on  February  8. 
1979,  Arkansas  Louisiana  Gas  Compa- 
ny (Petitioner),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  In 
Docket  No.  CP72-9  a  petition  to 
amend  the  order  of  November  1,  1971,' 
as  amended,  in  the  Instant  docket  pur- 
suant to  Section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  an  addition- 
al delivery  point,  all  as  more  fully  set 
forth  in  the  petition  to  amend  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  Indicated  that  pursuant  to  the 
order  of  November  1,  1971,  as  amend- 
ed. Petitioner  was  authorized  to  ex- 
change gas  with  Cities  Service  Gas 
Company  (Cities)  at  various  delivery 


'This  proceeding  was  commenced  before 
the  FPC.  By  Joint  regulation  of  October  1, 
1977  (10  CFR  1000.1),  it  was  transferred  to 
the  Commission. 


points  in  Texas,  Kansas  and  Oklaho- 
ma pursuant  to  an  agreement  between 
the  two  companies  dated  June  11, 
1971,  as  amended.  From  time  to  time 
various  other  exchange  points  have 
been  added  and  duly  certificated.  It  is 
stated.  Petitioner  states  that  through 
the  years  an  imbalance  has  built  up 
leaving  gas  owing  from  Cities  to  Peti- 
tioner, this  having  resulted  primarily 
because  of  capacity  problems  at  the 
various  delivery  points  from  Petitioner 
to  Arkla. 

Petitioner  indicates  that  in  an  effort 
to  eliminate  the  exchange  Imbalance 
now  existing  under  the  exchange  ar- 
rangement between  It  and  Cities,  Peti- 
tioner and  Cities  have  entered  into  an 
amendment  to  their  base  exchange 
agreement  of  June  11,  1971,  a.s  amend- 
ed. In  order  to  add  another  delivery 
point  from  Cities  to  Petitioner,  which 
additional  delivery  point  would  be  at 
the  existing  delivery  point  from  Peti- 
tioner to  Cities  near  Jane.  Missouri 
under  Petitioner's  Rate  Schedule  X-26 
at  which  point  Petitioner  has  histori- 
cally sold  gas  for  resale  to  Cities  under 
Petitioners  FERC  Rate  Schedule  No. 
X-26.  The  deliveries  of  exchange  gas 
from  Cities  to  Petitioner  at  the  pro- 
posed additional  delivery  point  would 
be  accomplished  by  Petitioner's  simply 
not  delivering  that  much  gas  to  Cities 
under  the  Petitioner-toCities  sale  con- 
tract. It  Is  stated.  Petitioner  states 
that  Cities  would  continue  to  buy  gas 
from  Petitioner  at  this  point  In  Its 
normal  volumes,  but  Petitioner  would 
not  deliver  to  Cities  as  much  gas  as 
Cities  has  purchased,  and  the  volume 
of  underage  thus  not  delivered  would 
be  deemed  gas  delivered  from  Cities  to 
Petitioner  under  the  exchange  ar- 
rangement. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  to  amend  should  on  or 
before  March  28.  1979.  file  with  the 
Federal  Energy  Regulatory  Commis- 
sion. Washington.  D.C.  20426.  a  peti- 
tion to  intervene  or  a  protest  In  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  consid- 
ered by  It  In  determining  the  appropri- 
ate action  to  t>e  taken  but  will  not 
serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  any  hear- 
ing therein  must  file  a  petition  to  in- 
tervene In  accordance  with  the  Com- 
mission's Rules. 

—  Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc.  79-7865  Filed  3-14-79:  8:45  am] 
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[Docket  No.  OR79-5] 

ASSOCIATION  OF  OIL  PIPEUNES,  ET  AL 

Petition  for  Declaratory  Order 

March  6,  1979. 

Take  notice  that  on  February  15, 
1979,  the  Association  of  Oil  Pipe  Lines 
and  the  Individual  oil  pipeline  compa- 
nies signatories  thereto,  filed  a  motion 
In  the  subject  docket  requesting  var- 
ious forms  of  relief  with  regard  to 
orders  for  .suspension  and  investiga- 
tion of  tariffs  proposing  rate  increases 
filed  by  a  number  of  oil  pipeline  carri- 
ers. 

The  Association  of  Oil  Pipelines  et 
at  moves  the  Commission  to  take  the 
following  action: 

(1)  Setting  down  immediately  for  hearing, 
a  reopened  Docket  No.  RM78-2  to  receive 
further  evidence  upon  the  Issues  of  the  ap- 
propriate rate  base  and  rate  of  return  for  oil 
pipeline  carriers; 

(2)  Suying  all  pending  Investigations  of 
oil  pipeline  tariffs  until  the  conclusion  of 
Docket  No.  RM78-2  (with  the  possible  ex- 
cepfion  of  the  tariffs  of  Williams  Pipe  Line 
Company  that  are  subject  to  the  mandate 
of  the  Court  of  Appeals  in  Fanners  Union): 

(3)  Directing  the  Oil  Pipeline  Board  to 
abandon  the  7%  "policy"  for  suspension  and 
to  replace  that  standard  with  one  reflecting 
the  continued  use  of  an  8%  and  10%  return 
on  valuation  until  the  conclusion  of  Docket 
No.  RM78-2; 

(4)  Directing  the  Staff  and  the  Oil  Pipe- 
line Botird  to  follow  the  ICC  practices  and 
procedures  for  oil  pipelines  (49  U.S  C.  15(7); 
49  CFR  1 100.01  et  seg. ):  and 

(5)  Issuing  an  order  vacating  all  suspen- 
sion orders  issued  by  the  Oil  Pipeline  Board 
since  the  transfer  of  jurisdiction  over  oil 
pipeline  rates  from  the  Interstate  Com- 
merce Commission  and  requiring  their  ree- 
valuation  in  light  of  the  standards  set  forth 
above. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  com- 
ments or  protests  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washing- 
ton, DC.  2046.  (See  Section  1100.99  of 
the  Commission's  Rules  of  Practice 
and  Procedure  for  Oil  Pipeline  Mat- 
ters (49  CFR  1100.99).)  All  such  com- 
ments or  protests  should  be  filed  on  or 
before  March  27,  1979.  Copies  of  the 
motion  by  the  Association  of  Oil  Pipe- 
lines, et  al.,  are  on  file  with  the  Com- 
mission and  are  available  for  public  in- 
spection. 

The  Association  of  Oil  Pipelines,  et 
al.  states  that  a  copy  of  the  Petition 
for  Declaratory  Order  was  served  upon 
counsel  for  each  party  of  record  in  the 
following  proceedings: 

(1)  Docket  No.  RM78-2,  Valuation  of 
Common  Carrier  Pipelines: 

(2)  Docket  No.  RM78-22,  Revision  of  Part  I, 
Title  18.  Code  of  Federal  Regulations 
Rules  of  Practice: 

(3)  Docket  No.  IS78-1,  PhiUips  Pipe  Line 
Company: 
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(4)  Docket  No.  1S78-2,  Texaco-Cities  Service 
Pipe  Line  Company 

(5)  Docket   No.    IS78-3,   Uobil   Pipe  Line 
Company; 

(6)  Docket  No.  IS79-2,  Gulf  Central  Pipeline 
Company: 

(7)  Docket  No.  IS79-3,  Portland  Pipe  Line 
Corporation 

(8)  Docket  No.  1S79-5.  Dixie  Pipe  Line  Com- 
pany: 

(9)  Docket  No.  IS79-4,  PS79-1  and  PS79-2, 
WxUiams  Pipe  Line  Company. 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  79-7866  Piled  3-14-79;  8:45  ami 
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BURLESON  &  HUFF,  ET  AL 

Determination  by  a  Juritdictionol  Agency 
Under  the  Natural  Got  Policy  Act  of  1978 

March  6,  1979. 
On  March  1.  1979.  the  Federal 
Energy  Regulatory  Commission  re- 
ceived notices  from  the  jurisdictional 
agencies  listed  below  of  determina- 
tions pursuant  to  18  CFR  274.104  and 
applicable  to  the  indicated  wells  pur- 
suant to  the  Natural  Gas  Policy  Act  of 
1978. 

New  Mexico  Energy  &  Minerals  Depart- 
ment Oil  Conservation  Division 

FERC  Control  Number  JD79-566 

API  Well  Number:  30-025-25753 

Section  of  NGPA:  103 

Operator:  Burleson  &  Huff 

WeU  Name:  Smith  #2 

Field:  Langlie  Mattlx 

County:  Lea 

Purchaser:  El  Paso  Natural  Gas  Co. 

Volume:  15  MMCF 

FERC  Control  Number  JD79-567 

API  WcU  Number  30-025-26055 

Section  of  NGPA:  103 

Operator:  Burleson  &  Huff 

Well  Name:  MarshaU  #1 

Field:  Eumont 

County:  Lea 

Purchaser:  Northern  Natural  Gas  Co. 

Volume:  162  MMCF 

FERC  Control  Number  JD79-568 
API  Well  Number  30-025-25842 
Section  of  NGPA:  103 
Operator  Burleson  &  Huff 
Well  Name:  Mobil  #1 
Field:  Queen-Langlie  Mattlx 
County:  Lea 

Purchaser:  El  Paso  Natural  Gas  Co. 
Volume:  28  MMCT 

FERC  Control  Number  JD79  569 

API  Well  Number  30-025-25607 

Section  of  NGPA:  103 

Operator  Burleson  &  Huff 

Well  Name:  Cooper  #2 

Field:  Jalmat 

County:  Lea 

Purchaser:  El  Paso  Natural  Gas  Co. 

Volume:  12  MMCP 

FERC  Control  Number  JD79-570 
API  Well  Number  30-025-26077 
Section  of  NGPA:  103 
Operator:  Burleson  &  Huff 
WeU  Name:  Saunders  Estate  #3 
Field:  Langlie-Mattix 
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County:  Lea 

Purchaser  El  Paso  Natural  Gas  Co. 

Volume:  144  MMCF 

FERC  Control  Number:  JD79-571 
API  WeU  Number:  30-025-25825 
Section  of  NGPA:  103 
Operator  Burleson  it.  Huff 
Well  Name:  Harrison  #2 
Field:  Langlie-Mattix 
County:  Lea 

Purchaser  El  Paso  Natural 
Volume:  12  MMCP 

FERC  Control  Number  JD79-572 

API  WeU  Number  30-025-25675 

Section  of  NGPA;  103 

Operator:  Burleson  &  Huff 

WeU  Name:  McQuatters  #1 

Field;  Eumont 

County;  Lea 

Purchaser  Northern  Natural  and  El  Paso 

Natural  Gas  Co. 
Volume;  90  MMCP 

FERC  Control  Number:  JD79-573 

API  Well  Number  30-045-07994 

Section  of  NGPA:  108 

Operator;  El  Pam  Co..  Inc. 

WeU  Name;  Aztec/Pruitland 

Field; 

Coimty;  San  Juan 

Purchaser  El  Paso  Natural  Gas  Co 

Volume:  18  MMCP 

FERC  Control  Number  JD79-574 

API  Well  Number  30-045-07792 

Section  of  NGPA:  108 

Operator:  El  Pam  Co.,  Inc. 

WeU  Name;  SuUivan  #5 

Field:  Aztec 

County:  San  Ju}in 

Purchaser  El  Pa.so  Natural  Gas  Co. 

Volume:  34  MMCP 

FERC  Control  Number;  JD79-575 

API  Well  Number  30-045-07901 

Section  of  NGPA;  108 

Operator  El  Pam  Co.,  Inc. 

Well  Name:  SuUivan  #6 

Field;  Aztec/Fruit  land 

County:  San  Juan 

Purchaser  El  Paso  Natural  Gas  Co. 

Volume;  18  MMCP 

FERC  Control  Number:  JD79-576 

API  Well  Number  None 

Section  of  NGPA;  108 

Operator;  Calvin  Petroleum  Corp. 

Well  Name;   #1  Lee  SEV4NEV4  of  Sec  30. 

T30N-R11W 
Field:  Basin  Dakota 
County:  San  Juan 

Purchaser;  El  Paso  Natural  Gas  Company 
Volume;  13.766  MMCF 

FERC  Control  Number  JD79-577 

API  WeU  Number  None 

Section  of  NGPA:  108 

Operator  Calvin  Petroleum  Corp. 

Well  Name;  #1  CampbeU  NTIWNE^  of  Sec. 

30T30N-R11W 
Field;  Blanco  Pictured  Cliffs 
County;  San  Juan 
Purchaser  El  Paso  Natural  Gas  Co. 
Volume;  13.044  MMCF 

FERC  Control  Number  JD79-578 

API  Well  Number:  None 

Section  of  NGPA:  108 

Operator  Calvin  Petroleum  Corp. 

Well  Name:  #1  Wright  SWV4SEV4  of  Sec.  19. 

T30N-R11W 
Field;  Blanco  Pictured  Cliffs 
County:  San  Juan 
Purchaser.  El  Paso  Natural  Gas  Company 
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Volume:  10.581  MMCF 

PERC  Control  Number:  JD79-579 

API  Well  Number;  30015-22242 

Section  of  NGPA:  103 

Operator:  Yates  Petroleum  Corp. 

Well  Name:  Mitchell  'IN"  #Z 

Field:  Eagle  Creek  Atoka  Morrow.  East 

County:  Eddy 

Purchaser:  Transweslern  Pipeline  Co. 

Volume:  Not  Available 

PERC  Control  Number:  JD79-580 
API  Well  Number:  30-01522424 
Section  of  NGPA:  103 
Operator:  Yates  Petroleum  Corp. 
Well  Name:  Griffin  J.  J.  Com.  #1 
Field:  Eagle  Creek  Permo  Penn 
County:  Eddy 

Purchaser:  Transwestem  Pipeline  Co. 
Volume:  Not  Available 

PERC  Control  Number:  JD79-581 
API  Well  Number  30-015-22449 
Section  of  NGPA;  103 
Operator:  Yates  Petroleum  Corp. 
Well  Name:  Cities  J  H  SUte  ill 
Field:  Wildcat  Morrow 
County:  Eddy 
Purchaser:  Not  Available 
Volume:  Not  Available 

PERC  Control  Number:  JD79-582 
API  Well  Number:  30-015-22383 
Section  of  NGPA:  103 
Operator.  Yates  Petroleum  Corp. 
Well  Name:  State    CO"  Com.  #2 
Field:  Wildcat  Atoka 
County:  Eddy 

Purchaser.  Transwestem  Pipeline  Co. 
Volume:  Not  Available 

PERC  Control  Number  JD79-583 
API  Well  Number  30-015-22600 
Section  of  NGPA;  103 
Operator:  Yates  Petroleum  Corp. 
Well  Name:  Johnson  JT  Com  #1 
Field:  Kennedy  Farms  Morrow 
County:  Eddy 
Purchaser:  Not  Available 
Volume:  Not  Available 

The  applications  for  determination 
in  these  proceedings  together  with  a 
copy  or  description  of  other  materials 
in  the  record  on  which  such  determi- 
nations were  made  are  available  for  in- 
spection, except  to  the  extent  such 
material  is  treated  as  confidential 
under  18  CFR  275.206.  at  the  Commis- 
sion's Office  of  Public  Information. 
Room  1000,  825  North  Capitol  Street, 
N.E..  Washington.  D.C.  20426. 

Persons  objecting  to  any  of  these 
final  detenninations  may.  in  accord- 
ance with  18  CFR  275.203  and  18  CFR 
275.204.  file  a  protest  with  the  Com- 
mission on  or  before  March  30.  1979. 

Kenneth  P.  Plumb. 
Secretary. 
[PR  Doc.  79-7863  Filed  3-14-79;  8:45  am] 
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[Project  No  22051 

CENTRAL  VERMONT  PUBLIC  SERVICE  CORP. 

Appli<ati«n  for  Um  of  Project  Land* 

March  7.  1979. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Appli- 
cant) filed  on  January  29.  1979.  an  ap- 
plication for  use  of  lands  at  Project 
No.  2205  pursuant  to  the  Federal 
Power  Act.  16  U.S.C.  791a-825r.  Proj- 
ect No.  2205  is  located  on  the  Lamoille 
River  in  Milton.  Chittendon  County. 
Vermont.  Correspondence  concerning 
the  application  should  be  addressed  to: 
Mr.  Darrow  R.  McLeod.  General  Man- 
ager. Central  Vermont  Public  Service 
Corp..  77  Grove  Street.  Rutland.  Ver- 
mont 05701. 

The  Applicant  requests  the  Commis- 
sion to  authorize  its  issuance  of  an 
easement  to  the  Town  of  Milton  to 
construct  a  sewage  outfall  line.  The 
permanent  easement  would  include  a 
strip  of  land  20  feet  by  8  feet  and  a 
strip  of  water  20  feet  by  95  feet. 

Milton  has  constructed  a  0.23  mgd 
secondary  sewage  treatment  plant. 
Milton  would  install  atemporary  dike 
in  Lamoille  River,  approximately  1.300 
feet  downstream  of  the  project  dam. 
The  ductile  steel  pipe  would  be  buried 
to  a  depth  of  3  to  6  feet  below  the 
river  bank  and  bed.  The  pipe  would  be 
located  7  feet  below  normal  river  ele- 
vation and  would  extend  about  95  feet 
into  the  river.  The  terminus  of  the 
pipe  would  be  inverted  towards  the 
surface  and  protected  by  a  concrete 
block  anchored  to  the  river  bed.  The 
construction  work  would  take  place  in 
the  summer  and  last  about  two  weeks. 

Anyone  desiring  to  be  heard  or  to 
make  any  protest  about  this  applica- 
tion should  file  a  petition  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure. 
18  CFR  1.8  or  1.10  (1977).  In  determin- 
ing the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  a  person  who  merely  files  a 
protest  does  not  become  a  party  to  the 
proceeding.  To  become  a  party,  or  to 
participate  in  any  hearing,  a  person 
must  file  a  petition  to  intervene  in  ac- 
cordance with  the  Commission's 
Rules.  Any  protest  or  petition  to  Inter- 
vene must  be  filed  on  or  before  March 
23.  1979.  The  Commission's  address  is: 
825  N.  Capitol  Street  NE..  Washing- 
ton. DC.  20426. 

The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  79-7867  Piled  3-14-79;  8:45  am] 
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(Docket  No.  CP79-1831 

COLORADO  INTERSTATE  GAS  CO. 

Application 

March  6.  1979. 

Take  notice  that  on  February  13, 
1979,  Colorado  Interstate  Gas  Compa- 
ny (Applicant),  Post  Office  Box  1087. 
Colorado  Springs,  Colorado  80944, 
filed  in  Docket  No.  CP79-183  an  appli- 
cation pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  au- 
thorizing the  construction  and  oper- 
ation of  facilities  necessary  to  increase 
the  capacity  of  its  existing  Deerfield 
and  Forgan  meter  stations  in  Kearny 
County.  Kansas,  and  Beaver  County. 
Oklahoma,  respectively,  all  as  more 
fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  based  on  esti- 
mated deliveries  of  exchange  gas  to  it 
by  Cities  Service  Gas  Company 
(Cities),  the  capacity  of  its  Deerfield 
meter  s  it  ion  must  be  increased  in 
order  to  handle  estimated  redelivery 
volumes  to  Cities.  Furthermore.  Appli- 
cant indicates  that  an  increase  in  the 
capacity  of  its  Forgan  meter  station  is 
required  to  accommodate  sales  and  ex- 
change volumes  to  be  delivered  by  Ap- 
plicant to  Natural  Gas  Pipeline  Com- 
pany of  America. 

The  total  estimated  cost  of  the  pro- 
posed facilities  is  shown  to  be 
$120,000.  Applicant  proposes  to  fi- 
nance these  costs  from  current  funds 
on  hand,  funds  from  operations,  short- 
term  borrowing,  or  long-term  financ- 
ing. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
March  28.  1979.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  petition  to 
Intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  In  determining  the  appropriate 
action  to  be  taken  but  will  not  .serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  IS  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules   of   Practice   and   Procedure,   a 


hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  Intervene  Is  filed  within  the 
time  required  herein,  if  the  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  Is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  Its  own  motion  be- 
lieves that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for,  unless  otherwise  advised.  It 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  ..^ear- 
ing. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  79-7868  Filed  3-14-79;  8:45  am] 
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(Docket  No.  RP79-n 

COLORADO  INTERSTATE  GAS  CO. 

Rovitod  Chang**  in  Roto* 

March  6.  1979. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  February  27, 
1979.  tendered  for  "  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Origi- 
nal Volume  Nos.  1  and  2. 

The  purpose  of  the  filing  Is  to 
comply  with  the  directive  stated  in  or- 
dering Paragraph  (D)  of  the  Commis- 
sion's Order  of  October  27.  1978,  re- 
quiring CIG  (1)  to  eliminate  from 
Docket  No.  RP-79-1  all  costs  associat- 
ed with  facilities  which  have  not  been 
certificated  and  placed  in  service  by 
April  1,  1979,  and  (2)  to  reflect  In 
Docket  No.  RP79-1  the  actual  bal- 
ances of  advance  payments  In  Accoimt 
166  as  of  March  31,  1979.  Additionally. 
CIG  is  revising  Its  tariff  sheets  to  re- 
flect the  reduction,  as  of  January  1, 
1979,  of  the  maximum  federal  corpo- 
rate tax  rate  from  48  percent  to  46 
percent.  As  a  result  of  this  filing,  the 
jurisdictional  cost  of  service  In  Docket 
No.  RP79-1  will  be  reduced  by  ap- 
proximately $3.2  million. 

First  Sul)stitute  Third  Revised  Sheet 
Nos.  7  and  8  are  proposed  to  be  substi- 
tuted for  and  to  replace  Second  Re- 
vised Sheet  Nos.  7  and  8.  as  filed  with 
the  Cormnission  on  February  21.  1979, 
In  Docket  Nos.  RP72-122  (PGA78-3). 
RP78-51.  and  RP79-1.  CIG  requested 
that  First  substitute  Third  Revised 
Sheet  Nos.  7  and  8  be  made  effective 
as  of  April  1.  1979.  the  date  previously 
provided  for  in  Docket  No.  RP79-1. 

First  Revised  Sheet  Nos.  187.  251, 
and  330.  reflecting  the  adjusted  trans- 
portation rates  contained  In  Rate 
Schedules  X-14.  X-19,  and  X-25,  were 
also  tendered  for  filing  with  a  request- 
ed effective  date  of  AprU  1.  1979. 
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Copies  of  this  filing  have  been 
served  upon  the  Company's  Jurisdic- 
tional customers  and  upon  interested 
bodies. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion. 825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  In  accordance 
with  §§  1.8  and  1.10  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8,  1.10).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
March  15,  1979.  Protests  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  prot- 
estants parties  to  the  proceeding. 

Any  person  wishing  to  become  a 
party  must  file  a  petition  to  Intervene. 
Copies  of  this  filing  sire  on  file  with 
the  Commission  and  are  available  for 
public  Inspection. 

Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc.  79-7869  FUed  3-14-79;  8:45  am) 
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(Docket  No.  CP79-195) 

DISTRIGAS  CORP.  AND  DISTRIGAS  OF 
MASSACHUSEnS  CORP. 

Patition 

March  7, 1979. 

Take  notice  that  on  February  26, 
1979,  Distrigas  Corporation  (Dlstrigas) 
and  Distrigas  of  Massachusetts  Corpo- 
ration (Domac),  125  High  Street, 
Boston.  Massachusetts  02110,  filed  In 
Docket  No.  CP79-195  a  petition  pursu- 
ant to  Section  1.7  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18 
CFR  1.7)  for  an  order  of  the  Commis- 
sion declaring  that: 

(1)  The  liquefied  natural  gas  (LNG) 
sold  by  Distrigas  to  DOMAC  from  the 
cargoes  delivered  by  the  Mostefa  Ben 
Boulaid  on  December  20,  1978,  and 
February  16.  1979.  which  cargoes  were 
lifted  from  Arzew.  Algeria,  was  proper- 
ly resold  to  DOMAC  under  Distrigas' 
special  rate  schedule  No.  1; 

(2)  In  the  future,  cargoes  of  LNG 
which  may  be  lifted  by  Sonatrach 
from  Ar7«w,  Algeria,  and  received  by 
Distrigas  and  accepted  imder  the  April 
13.  1976,  import  contract  may  be  prop- 
erly resold  to  DOMAC  under  Distri- 
gas' special  rate  schedule  No.  1;  and 

(3)  The  LNG  received  by  DOMAC 
from  Distrigas  from  the  cargoes  deliv- 
ered by  the  Mostefa  Ben  Boulaid  on 
December  20,  1978,  and  February  16, 
1979,  or  other  cargoes  lifted  from 
Arzew  which  may  be  received  In  the 
future  do  not  constitute  "off-system 
cargoes"  within  the  meaning  of  that 
term  as  used  In  the  settlement  agree- 
ment of  October  19,  1977;  and  that 
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DOMAC's  customers  are  required  to 
pay  for  such  volumes.  Including  the 
termlnalllng  of  such  volumes.  In  ac- 
cordance with  the  terms  of  the  appli- 
cable rate  schedules  of  DOMAC's 
tariff.  Petitioners'  proposals  are  more 
fully  set  forth  In  the  subject  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioners  state  that  a  disagree- 
ment has  arisen  between  DOMAC  and 
certain  of  Its  customers  concerning  de- 
livery of  LNG  under  Its  FERC  Gas 
Tariff  relating  to  a  question  whether 
those  customers  are  required  to  pur- 
chase all  contract  volumes  of  Sona- 
trach-produced  LNG  which  have  been 
tendered  to  them  by  DOMAC  pursu- 
ant to  the  terms  of  the  applicable  GS, 
BO,  and  TS  rate  schedules.  This,  In 
turn.  Petitioners  assert,  involves  an  In- 
terpretation whether  any  voliunes  re- 
ceived by  DOMAC  from  Distrigas 
which  Distrigas  has  Imported,  or  may  ^ 
Import,  pursuant  to  Its  authorization 
granted  in  Docket  No.  CP77-218  and 
In  accordance  with  the  Sonatrach-Dls- 
trigas  contract  of  April  13,  1976,  can. 
nevertheless,  be  construed  to  be  "off- 
system  cargoes." 

It  Is  Indicated  that  Article  IV  of  the 
Settlement  agreement  of  October  19, 
1977,  among  DOMAC  and  Its  custom- 
ers, approved  by  the  Commission  by 
Its  order  of  December  28.  1978,  In 
Docket  No.  CP77-216,  et  aL,  provides 
for  a  refund  of  a  portion  of  the  rev- 
enues received  by  DOMAC  for  termln- 
alllng "off-system  cargoes"  delivered 
to  Distrigas  and  terminalled  by 
DOMAC.  It  is  asserted  that  this  provi- 
sion recognizes  that  if  DOMAC  were 
to  process  extra  volumes  through  its 
terminal  not  Included  imder  the  long 
term  program,  the  unit  cost  of  termln- 
alllng would  be  reduced,  and,  accord- 
ingly, an  appropriate  refund  Is  pro- 
vided for  these  so-called  "off-system 
cargoes"  If  and  when  they  should 
occur.  Petitioners  aver  that  since  the 
Inception  of  the  long  term  program, 
DOMAC  has  received  no  "off-system 
cargoes"  and  that  all  LNG  received  by 
DOMAC  has  been  purchased  from 
Distrigas,  which  In  turn,  has  pur- 
chased all  Its  supplies  from  Sonatrach 
under  the  April  13,  1976,  contract  and 
imported  under  the  authorization 
granted  In  Docket  No.  CP77-218. 

Petitioners  state  that  several  of 
DOMAC's  customers  have  notified 
DOMAC  that  they  construe  certain 
volumes  received  and  paid  for  by  them 
imder  DOMAC's  applicable  rate  sched- 
ules to  represent  volimies  from  an 
"off-system  cargo"  and  that  the  cryo- 
genic tanker,  Mostefa  Ben  Boulaid. 
was  the  ship  utilized  by  Sonatrach  to 
deliver  the  LNG.  It  is  asserted  that  (1) 
Distrigas  Is  Informed  that  the  LNG 
was  lifted  at  Arzew,  Algeria,  and  It 
conformed  to  the  quality  specifica- 
tions of  the  contract  and  came  within 
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the  \'olumes  provided  for  in  the  April 
13.  1976.  contract;  (2)  nothing  in  that 
contract  precludes  acceptance  of  LNG 
lifted  at  Arzew.  (3)  accordingly,  Distri- 
gas  accepted  the  cargo  in  partial  satis- 
faction of  Sonatrach's  obligation 
under  that  contract.  Petitioners  state 
that  the  LNG  delivered  by  the  Mos- 
tefa  Ben  Boulaid  was  imported  pursu- 
ant to  authorization  granted  in  Docket 
No.  CP77  218;  Distriga.s  sold  the  LNG 
to  DOM  AC  under  its  special  rate 
schedule  pursuant  to  authorization 
granted  in  Docket  No.  CP77-217;  and 
DOM  AC  re.sold  the  LNG  to  its  distri- 
bution company  customers  pursuant 
to  its  FERC  Gas  Tariff  and  the  au- 
thorization granted  in  Docket  No. 
CP77-216. 

Petitioners  assert  that  the  customers 
contend  that  the  LNG  constituted  an 
"Off-system  cargo",  presumably  in  an 
attempt  to  support  a  claim  for  a 
refund  under  the  TS  rate  schedule  at 
the  end  of  the  contract  year,  and  that 
it  is  unclear  whether  they  are  raising 
the  "off-system  cargo '"  contention  to 
support  an  additional  a^ertion  that 
they  are  not  required  to  take  the 
LNG. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  should  on  or  before 
March  28.  1979,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sions  Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  consid- 
ered by  it  in  determining  the  appropri- 
ate action  to  be  taken  but  will  not 
ser\e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  any  hear- 
ing therein  nw.st  file  a  petition  to  in- 
tervene in  accordance  with  the  Com- 
mission s  Rules. 

Kenneth  F.  Plumb. 
Secretary. 

(FR  Dor  79  7870  Piled  3  14-79:  8:45  ami 
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[Docket  No.  RP75-46.  RPT7-17J 

EASTERN  SHORE  NATURAL  GAS  CO. 

Adjuttmcnl  to  Rolai  and  Charge* 

March  5,  1979. 
Take  notice  that  Eastern  Shore  Nat- 
ural Gas  Company  (Ea.stem  Shore)  on 
February  23.  1979,  tendered  for  filing 
the  following  revised  tariff  sheets: 

To  Be  Effective  March  1.  1979 

Tenth  Re',  i.st-d  Sheets  No  5  and  No.  6 
SupersedinK  Ninth  Revised  Sheets  No.  5  and 

No.  6 

Tenth  Revised  Sheets  No.  10.  No.  11 
and  No.  12 


NOTICES 

The  revised  tariff  sheets  listed  above 
provide: 

1.  Tracking  increa.se  of  a  simitar  filing  by 
Eastern  Shore"s  supplier.  Transcontinental 
Gas  Pip>e  Line  Corporation  (Transco)  on 
January  26.  1979  of  S.223  per  dekatherm. 

2.  An  increase  of  S.0343  per  dekatherm  to 
reflect  curtailment  credits.  (RP75-46) 

3.  A  decrease  of  $.0143  per  dekatherm  re- 
flecting the  amount  in  Eastern  Shore's  Ac- 
count 191  from  revenues  received  for  the 
transportation  of  natural  gas  pursuant  to 
Order  No.  533  (RP77-17)  and  the  cost  of  gas 
related  to  gas  purchased  from  Dover  Explo- 
ration Company  which  is  in  excess  of  the 
commodity  rate  of  Transeo. 

Copies  of  this  filing  have  been 
mailed  to  each  of  the  Company's  juris- 
dictional customers  and  to  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion. 825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426,  in  accordance 
with  §5  1.8  and  1.10  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8.  1.10).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
March  12.  1979.  Protests  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene, 
copies  of  this  filing  are  on  file  with 
the  Commission  and  available  for 
public  inspection. 

Kenneth  F.  Plitmb, 
Secretary. 

(FR  Doc.  79-7871  Piled  3-14-79:  8:45  am] 
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HAYNIE  «  MATER 

Dotamii nation  by  a  Jurisdictional  Agoncy 
Undof  tho  Nottfrol  Got  Policy  Act  of  1978 

March  6.  1979. 

On  March  2.  1979.  the  Federal 
Energy  Regulatory  Commission  re- 
ceived notice  from  the  Wyoming  Oil  & 
Gas  Conservation  Commission.  State 
Oil  &  Gas  Supervisor,  of  a  determina- 
tion pursuant  to  18  CFR  274.104  and 
Section  103  of  the  Natural  Gas  Policy 
Act  of  1978  applicable  to: 

FERC  Control  Numt>er:  JD79-584 
API  Well  Number:  49-009-21402 
Operator:  Haynie  Sc  Mayer 
WeU  Name:  #1-24  Lct»*r 
Field:  Mike's  Draw 
County:  Converse 
Purchaser:  Inexco  Oil  Co. 
Volume:  l04MMcf. 

The  application  for  determination  in 
this  matter  together  with  a  copy  or  de- 
scription of  other  materials  in  the 
record  on  which  such  determination 
was  made  is  available  for  inspection. 


except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206.  at  the  Commissions  Office  of 
Public  Information.  Room  1000.  825 
North  Capitol  Street,  NE..  Washing- 
ton, D.C.  20426. 

Persons  objecting  to  this  final  deter- 
mination may.  in  accordance  with  18 
CFR  275.203  and  18  CFR  275.204.  file 
a  protest  with  the  Commission  on  or 
before  March  30.  1979. 

Kenneth  F.  Plumb. 
Secretary. 
(PR  Doc.  79-7862  Piled  3-14  79:  8  45  ami 


(6450-01-Mj 

(Docket  No  C3»79-176) 

MOUNTAIN  FUEL  SUmY  CO. 

Application 

March  6,  1979. 

Take  notice  that  on  Febr.iary  6. 
1979,  Mountain  Fuel  Supply  Company 
(Applicant).  180  East  First  South 
Street,  Salt  Lake  City,  Utah  84139. 
filed  in  Docket  No.  CP79-176  an  appli- 
cation pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  au- 
thorizing the  construction  and  oper- 
ation of  certain  facilities  and  the 
transportation  and  exchange  of  natu- 
ral gas.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with 
the  Commission  and  open  to  public  In- 
si>ection. 

Applicant  states  that  by  application 
filed  In  Docket  No.  CP79-80.  three 
joint  Applicants  propose  to  construct 
and  operate  an  840-mile  pipeline  facili- 
ty known  as  the  "Trailblazer  System" 
and  that  while  this  system  is  intended 
to  operate  as  an  integrated  facility,  it 
is  composed  of  three  distinct  seg- 
ments, each  having  different  owner- 
ship and  operating  interests.  It  is  that 
the  westernmost  of  the  three  proposed 
segments  is  the  Overthrust  Pipeline 
Company  (Overthrust)  segment  com- 
mencing in  the  Pineview  area  of 
Summit  County.  Utah,  and  extending 
eastward  some  107.5  miles  through 
Uinta  and  Sweetwater  Counties.  Wyo- 
ming, to  a  terminus  near  Green  River. 
Wyoming.  The  remaining  two  pipeline 
segments  proposed  would  transport 
the  volumes  shipped  through  Over- 
thrust. as  well  as  volumes  from  other 
sources,  eastward  to  the  markets 
served  by  Colorado  Interstate  Gas 
Company  (CIG).  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  and  Natural  Gas  Pipeline  Com- 
pany of  America  (Natural),  it  is  said. 

Applicant  indicates  that  the  first  of 
these  two  remaining  segments  would 
extend  290  miles  from  the  Green 
River  Terminus  of  Overthrust  and 
would  parallel  the  existing  facilities  of 
CIG  to  Rockport,  Colorado,  and  would 


be  owned  and  operated  by  CIG.  Prom 
the  Rockport  terminus  of  the  CIG  seg- 
ment, the  third  proposed  segment  of 
the  Trailblazer  System  would  continue 
in  an  easterly  direction  approximately 
445  miles  to  a  point  of  Interconnection 
with  existing  facilities  of  Natural  in 
southeastern  Nebraska  and  would  be 
owned  by  an  as-yet-unformed  partner- 
ship between  Columbia  and  an  affili- 
ate of  Natural  and  would  be  operated 
by  Natural  or  an  affiliate,  it  is  said. 

Applicant  proposes  herein  to  trans- 
port and  exchange  up  to  304,030  Mcf 
per  day  of  natural  gas  for  the  Trail- 
blazer  applicants  and  to  construct  and 
operate  compression  facilities  and  a 
necessary  20-inch  tie-in  line  to  Inter- 
connect the  system  of  Applicant  and 
the  existing  system  of  CIG,  and.  as  re- 
quired, the  CIG  segment  of  the  Trail- 
blazer  system.  Further,  if  required. 
Applicant  proposes  a  20-inch  looping 
of  its  existing  10-in^  pipeline  located 
in  Suntunit  County.  Utah,  and  Uinta 
County,  Wyoming. 

Applicant  asserts  that  the  western 
portion  of  the  proposed  Trailblazer 
System,  including  all  of  the  Over- 
thrust segment  and  26  miles  of  the 
CIG  segment,  presents  a  classic  situa- 
tion involving  the  duplication  of  exist- 
ing facilities  and  that  the  Overthrust 
segment  and  the  first  26  miles  of  the 
CIG  segment  of  the  Trailblazer 
System  would  duplicate  the  existing 
transmission  facilities  of  Applicant  be- 
tween Summit  County,  Utah,  and 
Sweetwater  County.  Wyoming. 

Applicant  asserts  that  the  western 
portion  of  the  proposed  Trailblazer 
System,  including  all  of  the  Over- 
thrust segment  and  26  miles  of  the 
CIG  segment,  presents  a  clasic  situa- 
tion Involving  the  duplication  of  exist- 
ing facilities  and  that  the  Overthrust 
segment  and  the  first  26  miles  of  the 
CIG  segment  of  the  Trailblazer 
System  would  duplicate  the  existing 
transmission  facilities  of  Applicant  be- 
tween Summit  County.  Utah,  and 
Sweetwater  County.  Wyoming.  Appli- 
cant further  asserts  that,  by  reason  of 
its  existing  facilities,  it  can  render  pre- 
cisely the  same  service  proposed  by 
Overthrust  and  the  first  26  mUes  of 
the  CIG  segment  at  an  Incremental 
capital  cost  of  only  $23,662,000.  as 
compared  to  approximately  $57,861.- 
000  for  the  Overthrust/26-mile  CIO 
segment  projected  capital  cost.  Appli- 
cant alleges  that  its  proposal  can  save 
millions  of  dollars  for  the  Trallblazers 
shippers  and  the  consumers  tjiey  serve 
and  that  its  proposal  presents  truly  de 
minimis  environmental  consequences 
and  an  enormous  environmental  sav- 
ings over  the  environmental  conse- 
quences of  the  project  proposed  by 
Overthrust  and  CIG. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 


NOTICES 

March  28.  1979.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  In  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  In  and  sub- 
ject to  the  jurisdiction  conferred  upon 
the  Federal  Energy  Regulatory  Com- 
mission by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  If  no  peti- 
tion to  Intervene  Is  filed  within  the 
time  required  herein,  if  the  Conmiis- 
sion  on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  Is  timely  filed,  or  if  the 
Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  unless  othewise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be , represented  at  the  hear- 
ing. 

Kenneth  P.  Pltjmb. 
Secretary. 

(FR  Doc.  79-7872  Filed  3-14-79;  8:45  ami 
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(Docket  No.  OR79-2] 

THE  TEXAS  DEEPWATER  PORT  AUTHORITY 

Ordor  Eitablithing  Expoditod  Procoduros, 
Omitting  Initial  Dodtion  and  Granting  Intar- 
vontiem 

March  7,  1979. 

iNTRODUCrriOW 

On  December  7,  1978,  the  Texas 
Deepwater  Port  Authority  (DPA),  an 
agency  of  the  State  of  Texas,  filed  a 
petition  for  a  declaratory  order,  re- 
questing that  this  Commission  ap- 
prove Its  proposed  offshore  oil  termi- 
nal   tariff   structure.'   The    proposed 
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tariff  structure  would  provide  for 
lower  rates  for  those  shippers  who 
make  certain  commitments  alleged  to 
be  required  to  finance  the  project.  The 
DPA  requested  an  order  declaring  that 
It  "may  lawfully  charge  its  customers 
according  to  the  formulae  presently 
proposed,  with  specific  findings  that 
the  nature  and  magnitude  of  the  dif- 
ferential proposed  is  lawful."'  Also. 
DPA  requested  that  Its  petition  be 
considered  imder  an  adjusted  form  of 
the  "modified  procedure"  as  set  forth 
In  thie  Interstate  Commerce  Commis- 
sion Rules  of  Practice  and  Procedure. 
49  CFR  1100.43-1100.52.'  The  proce- 
dure requested  would  resolve  all  Issues 
on  the  basis  of  written  submissions, 
with  no  opportunity  for  oral  hearing 
and  cross  examination. 

Public  notice  of  the  petition  was 
Issued  on  January  11.  1979.  The  Com- 
mission invited  comments  on  both  the 
merits  of  the  proposed  tariff  structure 
and  the  procedure  requested  by  DPA. 
Any  comments,  along  with  protests 
and  petitions  to  intervene,  were  to  be 
filed  on  or  before  January  22,  1979. 
Petitions  to  Intervene  were  filed  by 
the  United  States  Department  of  Jus- 
tice (Justice),*  Pelican  Terminal  Cor- 
poration (Pelican),  Atlantic  Richfield 
Company  (Atlantic  Richfield),  and  the 
Economic  Regulatory  Administration 
of  the  United  States  Department  of 
Energy  (ERA).  All  have  demonstrated 
an  Interest  in  this  proceeding  not 
likely  to  be  adequately  protected  by 
any  other  party  and  their  participa- 
tion may  be  In  the  public  Interest.  Ac- 
cordingly, the  petitions  to  Intervene 
shall  be  granted. 

BACKGROtJND 

The  Deepwater  Port  Act  of  1974 » 
gives  the  Secretary  of  Transportation 
(Secretary)  the  authority  to  license 
deepwater  ports.  On  August  23.  1978. 
DPA  filed  its  application  with  the  Sec- 
retary.*    DPA's     application     is     an 


'Section  8  of  the  Deepwater  Port  Act  of 
1974.  33  U.S.C.  1507(a).  subjects  deepwater 
ports  and  storage  facilities  serviced  directly 
by  such  deepwater  ports,  to  regulation  as  oil 
pipeline  common  carriers  under  the  Inter- 


state Commerce  Act.  Jurisdiction  over  the 
Texas  DPA  rests  with  this  Commission,  pur- 
suant to  Section  402  of  the  Department  of 
Energy  organization  Act,  42  U.S.C.  7172(b). 

•Petition  at  1. 

•These  rules  are  applicable  In  all  proceed- 
ings before  this  Commission  Involving  trans- 
portation of  oU  by  common  carrier.  See 
Order  issued  October  6.  1977. 

♦By  separate  filing.  Justice  submitted  Ini- 
tial Comments  which,  along  with  those  con- 
tained in  the  various  petitions  to  Intervene, 
are  summarized  infra. 

»33U.S.C.  1501  c<  sec. 

•Attached  as  Appendix  1  to  DPA's  Peti- 
tion In  this  docket. 

'DPA  proposes  a  facility  physically  identi- 
cal to  that  formerly  proposed  by  Seadock. 

'The  Secretary's  decision  Is  Appendix  2  of 
the  Petition. 

•See  Appendix  6  to  the  Instant  Petition 
for  deUlls  of  the  reasons  for  withdrawal  as 
presented  by  Exxon,  Gulf,  and  Mobil  in 
hearings  before  the  House  Conunittee  on 
Merchant  Marine  and  Fisheries.  See  also 
the  Secretary's  decision  at  49-59. 
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amended  version  of  a  prior  application 
of  Seadock.  Inc.,  a  consortium  of  pri- 
vate oil  comjjanies.'  The  Secretary  ap- 
proved Seadoclt's  license  application 
on  December  17,  1976."  However,  be- 
cause of  certain  license  conditions  de- 
signed to  ameliorate  the  aniticompeti- 
tive  potential  of  private  shipper  own- 
ership of  the  port,  the  applicants  de- 
clined to  accept  the  license.* 

According  to  DPA.  its  license  appli- 
cation presents  a  question  wiiich 
"must  be  answered  by  this  Commis- 
sion if  [the  Department  of  Tran.^por- 
tation]  is  to  proceed  to  the  Issuance  of 
a  licen.se  to  (DPA)."  In  order  to  grant 
a  licen.se.  the  Secretary  must  find, 
under  Set  i  ion  4  of  the  Deepwater  Port 
Act."  that  the  applicant  is  "financially 
responsible.  '  The  DPA  is  proposed  to 
be  financed  entirely  through  revenue 
bonds."  DPA  alleges  that  the  market- 
ability ot  the  bonds  depends  on  ship- 
per comnr.uments  to  use  the  port  and 
that  the  proposed  tariff  structure  is 
needed  to  induce  those  commitments. 
It  concliid's  that  the  Secretary  ran 
make  the  financial  responsibility"  de- 
termination only  if  he  has  this  Com 
missions  assurance  that  the  propo.sed 
inducement  tariff  structure  Ls  lawful. 
In  that  regard,  DPA  asserts  that  the 
Secretary  advised  it  to  obtain  a  de- 
claratory order  and  stressed  the  im- 
portance of  such  an  order  to  the  proc- 
essing of  the  DPA  application."  DPA 
advises  that  the  Secretary  has  indicat- 
ed a  strong  desire  to  reach  a  licen.se 
decision  by  August  23.  1979. 

The  Proposed  Tariff  Structure 

DPA  propo.ses  to  divide  its  potential 
shippers  into  two  classes— signatories 
and  non  sit:natories. "  Signatories  are 
those  shippers  who  sijrn  a  "use  agree- 
ment" by  which  they  aeree  to  use  the 
facility  and  to  pay  fees  which,  when 
added  to  those  paid  bv  non-signator- 
ies, will  cover  the  financial  require- 
ments of  the  facility  on  a  fiscal  year 
audited  basis.  Non-siKnatory  shippers 
would  not  sign  an  agreement,  al- 
though the  option  to  do  so  would 
remain  available  to  tliem.  Signatory 
shippers  would  be  comjiensated  in  two 
ways.  First,  signatories  would  be 
charged  a  per  barrel  "user  fee"  which 
would  be  lower  than  the  "ser\ice 
charge"  paid  by  non  signatories.  As 
pr^ently  proposed,  the  service  charge 
would  be  ll.S'^o  of  the  user  fee.  The 
second  portion  of  compensation  is 
more  complex.  In  addition  to  paying 
the  lower  u.ser  fee,  signatories  would 
be  entitled  to  recover  an  annual  ad- 
justment of  60%  of  the    coverage"  for 


the  year  Just  ended.  Coverage  is  a 
term  used  for  a  percentage  of  princi- 
pal and  interest  payments  in  a  given 
year  whch  is  collected  in  addition  to 
the  actual  requirements  on  the  bonds. 
This  is  usually  set  at  25%  of  the  actual 
requirement  and  is  provided  to  give 
additional  security  to  bondholders 
against  the  risk  of  overly-optismistic 
revenue  projections.  DPA  proposes  to 
return  60%  of  this  amount  to  the  sig- 
natories and  to  devote  the  remainder 
to  early  retirement  of  the  bonds  and 
other  uses. 

DPA  states  that  if  85%  of  the  facili- 
ty use  is  by  signatory  shippers,  those 
shippers  will  pay  approximately  5c 
less  per  barrel  of  oil  shipped.  Appen- 
dix E  of  DPAs  License  Application 
shows  estimated  tariffs  based  on  cur- 
rent investment  and  operating  cost  es- 
timates as  follows: 


Year 

S'.gnatory 
Shippers 
in  crnls 

Nonslcnatory 
Shippers 
in  cents 

t9M -»„., 

Jl 

24 

1990... 

14 

27 

1995 _. 

« 

30 

'•33U.S.C.  1503(CV1). 

"A  requirement  of  Texxs  slate  law. 

'^Petition  at  4.  See  also  It-tter  from  Ernest 
T.  Bauer.  Depiity  Director,  Office  of  Deop- 
water  Port.s.  DOT.  to  Gt  raid  A.  Jack.son. 
General  Man.iger,  Texa.s  DPA.  attached  as 
Appendix  3  tu  the  Petition 

''See  Appendix  7  (Kerley  Statement). 


The  remaining  2c  of  the  anticipated 
differential  in  per  barrel  charges  is 
due  to  the  return  of  coverage  charges 
to  the  signatory  shippers.  Also,  DPA 
estimates  that  if  95%  of  ttie  shippers 
become  signatories,  the  total  differen- 
tial would  be  2.8c  and  if  only  70% 
become  signatories,  the  differential 
would  be  8.5c.  See  Appendix  7  (Kerley 
Statement)  at  19. 

Position  of  the  Parties 

Atlantic  Richfield  and  Pelican  ex-' 
pre.ss  no  opinion  on  the  merits  of  the 
requested  order.  Atlantic  Richfield 
supports  the  use  of  the  modified  pro- 
cedure and  urges  that  the  Commission 
establish  a  briefing  schedule  to 
"assure  full  consideration  of  the  issues 
presented."  The  ERA  "supports  the 
concept  of  an  incentive  tariff"  and  "in 
general  supports  the  cost  formula" 
concepts"  as  presented  in  DPA's  Peti- 
tion. 

Justice,  after  reviewing  the  applica- 
ble statutes  and  precedents,  concludes 
that  the  tariff  structure  and  differen- 
tial are  not  unlawful,  provided  that, 
when  tested  by  the  appropriate  legal 
standard  of  "reasonableness,"  they 
Ix'ar  "some  reasonable  relationship  to 
the  value  of  the  guarantees,  are  availa- 
ble to  all  shippers,  and  are  determined 
by  arm  s  length  bargaining.  Justice  be- 
lieves that  "the  documents  and  other 
materials  in  the  appendices  of  the  .  .  . 
Petition  ...  do  not  constitute  an  ade- 
qwate  record  upon  which  the  Commis- 
sion may  render  a  Declaratory  Order," 
and  that  further  proceedings  are  nec- 
essary. Justice  urges  that  DPA  be  re- 
quired to  "perfect  its  case"  with  fur- 
ther comments  or  protests  permitted 


to  be  filed  after  DPA  files  additional 
information. 

The  Need  for  Further  Proceediwgs 

We  are  not  unmindful  to  the  desir- 
ability for  a  prompt  determination  of 
DPA's  petition.  All  parties  agree,  and 
the  Secretary  found  in  his  approval  of 
the  seadock  application,  that  a  deep- 
water  port  located  offshore  Texas  is  in 
the  national  interest.  However,  the 
present  record  in  this  proceeding  does 
not  permit  this  Commission  to  make 
the  specific  findings  requested  by 
DPA's  petition.  It  is  noted  that  DPA 
asks  us  to  make  specific  findings  that 
tlie  nature  and  magnitude  of  the  dif- 
ferential proposed  is  lawful  ".  Our 
review  of  the  applicable  statutes  and 
case  law,  in/ra,  leads  us  to  conclude 
that  a  tariff  structure  whereby  ship- 
pers who  make  commitments  of  the 
type  proposed  herein  are  charged 
lower  rates,  is  not  per  se  unlawful  and 
we  hereby  approv^in  principle  an  in- 
centive two-tier  tariff  structure.  How- 
ever, notwith.standing  this  legal  deter- 
mination, certain  factual  determina- 
tions must  be  made  before  this  Com- 
mission can  approve  the  specific  (5c) 
differential  propo.sed  by  DPAs  peti- 
tion. We  shall  establish  expedited  pro- 
cedures to  provide  a  fuller  record  for 
these  factual  determinations." 

Lawfulness  of  an  Inducement  Tariff 
Structure 

DPA's  propo.sed  inducement  tariff 
structure  would  permit  tho.sc  shippers 
providing  certain  financial  guarantees 
to  pay  lower  rates  than  do  shippers 
who  make  no  such  guarantees.  At 
issue  is  whether  a  differential,  in  the 
form  of  an  inducement  tariff  struc- 
ture, is  permissible  under  controlling 
pronsions  of  the  Interstate  Commerce 
Act  (ICA),  49  U.S.C.  §  1(5).  §2,  and  §3. 
Section  2  of  the  ICA  prohibits  carriers 
from  charging  different  rates  to  ship- 
pers for  "like  and  contemporaneous 
.service  in  the  transportatin  of  a  like 
kind  of  traffic  under  substantially  sim- 
ilar circumstances  and  conditioriB.  .  ." 
Section  3  makes  unlawful  any  undue 
or  unreasonable  preference  or  advan- 
tage to  any  particular  shipper. "  Sec- 
tion 1(5)  provides  that  all  charges 
shall  be  "just  and  reasonable  ". 

Not  all  differences  in  rates  charged 
to  shippers  are  unlawful  undf^r  .section 
2.  Equally  clear  however,  is  tliat  dif- 
ferences in  "circumstances  and  condi- 
tions" of  .service  must  be  demonstrated 
to  justify  any  rate  differentials.  ICC  v. 


"We  note  the  Department  of  Transporta- 
tions letter  to  DPA  urning  it  to  obtain  the 
order  requested  herein  makes  reference  to 
obtaining  "approval  in  principle  of  an  inren- 
tive.  two-tiered  tariff.  "  Our  finding,  tupm. 
may  constitute  .sufficient  "approval  In  prin- 
ciple" to  allow  the  Secretary  to  make  hi.s 
financial  responsibility"  finding,  and  this 
could  obviate  DPAs  need  to  obtain  further 
findings  at  this  time.  See  n.  12  supra. 


Alabama  Midland  Railway,  162  U.S. 
197  (1896).  Here,  both  Justice  and 
DPA  assert  that  the  "circumstances 
and  conditions"  governing  service  to 
guarantor-shippers  are  quite  different 
from  those  under  which  non-guaran- 
tor shippers  would  take  service,  since 
signatories  undertake  risks  not  appli- 
cable to  non-signatories.  Also,  the 
commitment  in  the  "use  agreement"  Is 
of  substantial  benefit  to  DPA.  The 
Commission,  in  examining  tariffs 
under  Section  2  of  the  Act.  is  not 
strictly  limited  to  an  assessment  of 
cost-related  factors,  but  may  look  to 
other  national  transportation  policy 
factors  as  well.  ICC  v.  Mechling,  330 
U.S.  567  (1947).  Of  course,  actual  cost 
savings  resulting  from  efficiencies  and 
lower  capital  costs  made  possible  by 
shipper-guarantors  would  provide 
grounds  for  different  rate  treatment. 
Central  &  Southern  Motor  Freight 
Traffic  Association  v.  United  States, 
273  F.  Supp.  823  (D.  Del.  1967).  DPA's 
inducement  tariff  structure,  because  it 
involves  different  circumstances  and 
conditions,  Is  not  prohibited  under 
Section  2.  However,  the  rate  differen- 
tial must  be  justified  by  the  existence 
of  differences  in  circumstances  and 
conditions  of  service  (including  risks) 
and  the  magnitude  of  any  differential 
must  Ijear  a  reasonable  relationship  to 
the  value  of  risks  assumed  by  the 
guarantor-shippers. 

The  principle  that  any  rate  differen- 
tial bear  a  reasonable  relationship  to 
the  benefit  conferred  by  the  shipper 
upon  the  carrier  is  equally  applicable 
to  the  anti-discrimination  and  antipre- 
ference  standards  of  Section  3.  Addi- 
tionally. Section  3  imposes  an  obliga- 
tion upon  carriers  to  afford  all  ship- 
pers equal  treatment.  The  services 
cannot  be  offered  to  some  shippers 
and  denied  to  others.  Cooper-Jarrett  v. 
United  States,  226  F.  Supp.  318  (W.D. 
Mo.),  affd.  per  curiam  379  U.S.  6 
(1964).  Chicago  and  Alton  Railroad  v. 
Kirby,  225  U.S.  155,  165  (1912).  Here 
the  question  is  whether  guarantor- 
shipper  rates  are  available  to  all  who 
can  comply  with  the  provisions  con- 
tained therein.  Co<ii  to  New  York 
Harbor  Area.  311  I.C.C.  355.  370  (1960). 
Under  DPA's  proposal,  guarantor-ship- 
per status  is  open  to  all  who  are  will- 
ing to  enter  into  the  required  commit- 
ment. In  fact,  shippers  are  given  the 
opportunity  to  l>ecome  guarantors 
throughout  the  life  of  the  project." 
We  conclude  that  there  is  no  undue 
preference  or  advantage  inherent  in 
DPA's  proposed  tariff  structure  where 
guarantor  status  is  available  at  all 
times  to  any  shipper. 

As  for  the  "just  and  reasonable" 
standard  of  Section  1(5),  we  conclude 
that  DPAs  proposed  tariff  structure  is 
not  per  se  unjust  or  unreasonable.  A 


specific  finding  as  to  the  Justness  or 
reasonableness  of  a  5c  differential, 
however,  requires  further  factual  in- 
quiry. 

Factual  Questions  Presented 

We  have  concluded  that  it  is  not  un- 
lawful per  se  for  DPA  to  establish  two 
service  classifications  where  service 
under  either  classification  is  available 
to  all  shippers  willing  to  comply  with 
applicable  tariff  provisions.  Neither  is 
it  unlawful  per  se  to  establish  an  in- 
ducement tariff  structure  where  rate 
differentials  bear  a  reasonable  rela- 
tionship to  differences  in  circum- 
stances and  conditions  of  service. 

However,  as  noted  previously.  DPA 
seeks  an  order  declaring  that  "the 
nature  suid  magnitude  of  the  proposed 
differential  Is  lawful".  Justice  main- 
tains that  the  appropriate  magnitude 
of  the  differential  is  a  factual  issue 
and  that  the  differential  must  bear  a 
reasonable  relationship  to  the  value  of 
the  guarantees  given  by  the  shippers. 
Justice  makes  the  further  observation 
that  the  value  of  these  guaranties 
ought  to  approximate  a  competitive 
market  price.  "Arm's  length  dealing 
between  DPA  and  potential  guanm- 
tors,"  Justice  concludes,  "will  likely 
produce  a  result  comparable  to  that 
which  would  be  produced  by  competi- 
tion." Initial  Comments  of  Depart- 
ment of  Justice,  p.  52. 

We  are  aware  of  the  difficulty  in  as- 
sessing with  a  great  degree  of  certain- 
ty the  value  of  the  signatory  commit- 
ment and  the  risks  underlying  such  a 
commitment. "  We  also  note  that  DPA 
itself  expresses  some  concern  that  it 
may  have  "misjudged  the  level  of  in- 
ducement required"."  However,  not- 
withstanding the  difficulty  of  ascer- 
taining precisely  the  value  of  the  sig- 
natory, commitments,  some  greater 
showirig  Is  necessary  in  order  to 
permit  this  Commission  to  find  that 
any  specific  differential  Is  just  and 
reasonable.  In  particular,  we  shall  re- 
quire additional  information  which  ad- 
dresses the  following  questions: 

( 1 )  Is  the  specific  Inducement  proposed  by 
DPA  necessary  to  compensate  the  signatory 
shippers  for  the  risks  they  undertake?  Some 
quantification  of  the  risks  assumed  must  be 
associated  with  the  differential  tariff  in 
order  to  evaluate  the  merits  of  DPAs  pro- 
posal. 

(2)(a)  What  methodology  was  employed  to 
arrive  at  the  15%  surcharge  to  non-signers 
of  use  agreements  for  the  Dallas-Fort 
Worth  Airport? 

(2)(b)  Is  the  framework  within  which  DPA 
and  potential  signatories  will  operate  com- 
parable to  that  within  which  the  Airport 
and  its  signatories  operated? 

(2)(c)  Are  the  risks  undertaken  by  DPA 
signatories  comparable  to  the  risks  under- 
taken by  signatories  to  the  airport  use 
agreement? 


"See  Petition,  p.  29.  Kerley  Statement 
(Appendix  7)  at  9,  22. 


"See  Petition  at  5,  Kerley  SUtement  (Ap- 
pendix 7)  at  22-24. 
"Petition  at  5. 


(3)  Would  any  differential,  if  arrived  at  by 
arms-length  bargaining,  bear  a  reasonable 
relationship  to  the  value  of  the  risks  under- 
taken by  signatories? 

We  shall  require  DPA  to  file  addi- 
tional information  responsive  to  these 
questions  within  20  days  of  the  issu- 
ance of  this  order.  Also,  we  shall  re- 
quire the  Presiding  Administrative 
Law  Judge  to  convene  a  conference 
within  10  days  of  that  filing.  Other  In- 
terested parties  may  also  file  com- 
ments responsive  to  the  questions  pre- 
sented herein.  Our  final  requirement 
is  that  the  Presiding  Administrative 
Law  Judge  certify  to  the  Commission 
the  complete  record  in  this  proceeding 
on  or  before  May  25.  1979.  All  other 
procedural  matters  shall  be  left  to  the 
informed  discretion  of  the  Presiding 
Administrative  Law  Judge.  The  Presid- 
ing Judge  may  determine  that  further 
comments  or  briefs  are  In  order  after 
DPA  filed  the  additional  information 
required  herein.  He  may  find  that  the 
record  will  be  adequate  without  more. 
On  the  other  hand,  he  may  find  that 
testimony  and  cross  examination  is 
needed.  These  alternative  procedures 
are  merely  suggestive  and  not  intend- 
ed to  limit  the  flexibility  of  the  Presid- 
ing Judge  in  adopting  appropriate  ex- 
pedited procedures. 

The  Commission  orders:  (A)  The 
DPA  shall  file  additional  information 
discussed  above  within  20  days  of  the 
issuance  of  this  order. 

Other  interested  parties  are  also  in- 
vited to  file  information  on  the  ques- 
tions presented  herein. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall  con- 
vene a  conference  in  this  prtxieedlng 
to  be  held  within  10  days  of  the  date 
prescribed  pursuant  to  Paragraph  (A). 
The  Presiding  Administrative  Law 
Judge  Is  authorized  to  establish  such 
further  procedural  dates  as  may  be 
necessary  and  to  rule  upon  all  motions 
except  motions  to  consolidate,  sever, 
or  dismiss. 

(C)  The  Presiding  Administrative 
Law  Judge  shall  omit  his  initial  deci- 
sion and  certify  to  the  Commission  the 
complete  record  in  this  proceeding  on 
or  before  May  25.  1979. 

(D)  Petitioners  to  intervene  are  per- 
mitted to  intervene  in  this  proceeding 
subject  to  the  rules  and  regulations  of 
the  Commission;  Provided,  however. 
that  the  participation  of  such  Interve- 
nors  shall  be  limited  to  matters  affect- 
ing asserted  rights  and  Interests  as 
specifically  set  forth  in  their  petitions 
to  intervene;  and.  Provided,  further, 
that  the  admission  of  said  intervenors 
shall  not  be  construed  as  recognition 
by  the  Commission  that  they  might  be 
aggrieved  because  of  any  order  of  the 
Commission  entered  In  this  proceed- 
ing. 
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By  the  Commission. 

Kenneth  P.  Plumb, 
Secretary. 

[FR  Doc.  79-7873  Filed  3-14-79:  8:45  am) 


[6450-01 -M] 

[Docket  No.  CP79-178) 

TIANSCONTINENTAL  GAS  PIPE  LINE  COIP. 

Application 

March  6.  1979. 

Talie  notice  that  on  Pebruary  8, 
1979.  Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box 
1396.  Houston.  Texas  77001.  filed  in 
Docket  No.  CP79-178  an  application 
pursuant  to  Section  7(c)  of  the  Natu- 
ral Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation,  on  a  firm  basis,  of 
up  to  1,400  Mcf  per  day  of  natural  gas 
for  United  Gas  Pipe  Line  Company 
(United)  from  a  point  of  receipt  in 
Block  132.  South  Marsh  Island  Area 
(SMI),  through  Applicant's  southeast 
Louisiana  gathering  system  to  existing 
points  of  interconnection  between  Ap- 
plicant and  United  near  Starks.  Calca- 
sieu Parish.  Louisiana,  and  in  Victoria 
County.  Texas,  where  Applicant  would 
deliver  to  United  quantities  of  gaa 
thermally  equivalent  to  those  received 
by  Applicant,  less  fuel  and  line  loss 
make-up.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with 
the  Commission  and  open  to  public  in- 
spection. 

Applicant  states  that  it  was  author- 
ized in  Docket  No.  CP77-453  to  con- 
struct and  operate  the  pipeline  facili- 
ties which  would  be  utilized,  in  part,  to 
provide  the  proposed  transportation 
service  for  gas  United  would  purchase 
from  Shell  Oil  Company  in  Block  149. 
SMI.  from  Block  132.  SMI.  to  points  of 
delivery  onshore.  It  is  indicated  that 
the  proposed  service,  pursuant  to  an 
agreement,  dated  November  3.  1978. 
would  be  for  a  primary  term  of  8 
years,  and  that  Applicant  would 
render  the  service  for  an  estimated  ini- 
tial monthly  demand  charge  of 
$16,282. 

Applicant  asserts  that  in  the  event 
additional  facilities  are  required  to 
traasport  sas  owned  by  Applicant  and 
others  and  maintain  capacity  for  the 
contract  demand  quantity  for  United. 
United  has  the  option  of  (1)  terminat- 
ing the  transportation  service,  (2)  re- 
ducing the  contract  demand  quantity 
to  a  level  that  would  eliminate  the 
need  for  installation  of  additional 
facilities  (and  the  monthly  demand 
charge  would  be  adjusted  to  reflect 
such  reduction),  or  (3)  notifying  Appli- 
cant to  install  such  additional  facilities 
as  may  be  required  to  maintain  capac- 
ity for  United's  contract  demand  quan- 
tity. 


NOTICES 

It  is  Indicated  that  with  respect  to 
the  portion  of  the  demand  charge  at- 
tributable to  the  transportation 
through  the  facilities  authorized  in 
Docket  No.  CP77-453.  a  rate  of  return 
of  10.34  percent  is  used:  this  is  the  rate 
of  return  sought  by  Applicant  in  Its 
general  rate  filing  in  Docket  No. 
RP77-108.  It  Is  stated  that  because  of 
the  extensive  facilities  authorized  in 
Docket  No.  CP77-453.  Applicant  con- 
templates that  the  demand  charge  at- 
tributable to  the  transportation 
through  such  facilities  would  general- 
ly-fluctuate  with  the  rate  of  return  in 
effect  from  time  to  time  on  Appli- 
cant's system.  Therefore,  Applicant 
states,  if  a  lower  rate  of  return  subse- 
quently becomes  effective  by  final 
order  in  Docket  No.  RP77-108.  it 
would  make  appropriate  refunds  to 
United  and  would  reduce  its  rate  if  ap- 
propriate to  reflect  such  lower  rate  of 
return  for  the  period  the  transporta- 
tion service  proposed  is  rendered  while 
the  Docket  No.  RP77-108  rates  are  in 
effect. 

The  application  shows  that  to  pro- 
vide for  offshore  compressor  fuel  and 
line  loss  make-up.  Applicant  reserves 
the  right  to  retain  a  portion  of  the 
quantities  received  at  Block  132,  SMI, 
based  upon  a  determination  by  Appli- 
cant that  such  quantities  are  warrant- 
ed by  operating  conditions.  Further,  it 
is  stated  that  to  provide  for  onshore 
compressor  fuel  and  line  loss  make-up. 
Applicant  initially  would  retain  1.2 
percent  of  the  quantities  received  at 
Block  132,  SMI. 

Any  person  desiring  to  he  heard  or 
to  make  any  protest  with  reference  to 
said  application  should,  on  or  before 
March  28.  1979.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regula- 
tions under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with 
the  Commi.'^.sion  will  be  considered  by 
it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules. 

Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  sub- 
ject to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commis- 
sion by  Sections  7  and  15  of  the  Natu- 
ral Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no  peti- 
tion to  intervene  is  filed  within  the 


time  required  herein.  If  the  Commis- 
sion on  its  own  review  of  the  matter 
finds  that  a  grant  of  the  certificate  Is 
required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  pro- 
vided for.  unless  otherwise  advised,  it 
will  be  unnecessary  for  Applicant  to 
appear  or  be  represented  at  the  hear- 
ing. 

Kenneth  P.  Plumb. 
Secretary. 

[FR  Doc.  79-7875  Filed  3-14-79;  8:45  ami 
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[Docket  No.  CP76-423) 

TRANSCONTINENTAL  GAS  PIPE  LINE  CORP. 

Petition  To  Amond 

March  6.  1979. 

Take  notice  that  on  February  8. 
1979.  Transcontinental  Gas  Pipe  Line 
Corporation  (Petitioner).  P.O.  Box 
1396.  Houston.  Texas  77001,  filed  in 
Docket  No.  CP76-423  a  petition  to 
amend  the  order  of  Noveml)er  5.  1976. 
in  the  instant  docket  (56  FPC  )  ' 
pursuant  to  Section  7(c)  of  the  Natu- 
ral Gas  Act  and  Section  2.79  of  the 
Commission's  General  Policy  and  In- 
terpretations (18  CFR  2.79)  so  as  to 
authorize  Petitioner  to  continue  trans- 
portation service  for  various  consum- 
er-customers of  Pennsylvania  Water 
and  Gas  Company  (PG&W).  one  of 
Petitioner's  existing  resale  customers, 
for  an  additional  two-year  term  and  to 
authorize  the  transportation  of  gas 
from  an  additional  source  of  supply, 
all  as  more  fully  set  forth  in  the  peti- 
tion to  amend  on  file  with  the  Com- 
mission and  open  to  public  Inspection. 

It  is  indicated  that  pursuant  to  the 
order  of  November  5.  1976.  Petitioner 
was  authorized  to  transport  on  an  in- 
terruptible  basis  up  to  3.500  Mcf  of 
natural  gas  per  day  for  Champion 
Valley  Farms.  Inc.:  Community  Medi- 
cal Center:  Filchburg  Coated  Prod- 
ucts, a  Division  of  Litton  Business  Sys- 
tems. Inc.;  Foster  Wheeler  Energy 
Corporation:  Pulton  Manufacturing 
Co..  Inc.;  Geisinger  Medical  Center; 
International  Paper  Company;  Nation- 
al Pretzel  Company;  Sampson  Man- 
agement Corp.:  Schott  Optical  Glass. 
Inc.;  Sprout-Waldron  Operations. 
Koppers  Company.  Inc.;  Sunbury 
Community  Hospital;  The  Trane  Com- 
pany; Watsontown  Brick  Company; 
West  Side  Area  Vocational-Technical 
School;    The    Williamsport    Hospital; 


'This  proceeding  was  commenced  before 
the  FPC.  By  joint  regulation  of  October  1. 
1977  (10  CFR  1000.1).  it  was  transferred  to 
the  Commission. 


and  Wilkes-Barre  Area  Vocational- 
Technical  School.  It  is  further  indicat- 
ed that  the  gas  was  purchased  from 
Penninsula  Resources  Corporation 
(Penninsula)  in  the  Longhom  Field 
Extension,  Duval  County.  Texas,  and 
from  Southport  Exploration,  Inc.. 
Vulcan  Materials  Company  (South- 
port,  ef  oZ. )  in  the  Bayou  Piquant  field, 
Terrebonne  Parish,  Louisiana,  which 
gas  Petitioner  receives  at  mutually 
agreeable  points  on  its  system  and  de- 
livers to  F»G&W  for  the  account  of  the 
various  consumer-customers  listed 
above,  pursuant  to  the  terms  of  an 
agreement  dated  May  4,  1976,  as 
amended,  among  Petitioner;  the  con- 
stmier-customers,  acting  severally  and 
not  jointly  by  and  through  the  Energy 
Buyers  Service  Corporation  (Energy 
Buyers)  as  duly  authorized  agent;  and 
PG&W. 

By  this  amendment  Petitioner  re- 
quests authorization  to  continue  the 
transportation  service  for  an  addition- 
al two  years.  Petitioner  states  that  be- 
cause four  of  the  consumer-customers 
(Fulton  Manufacturing  Co.,  Inc.;  In- 
ternational Paper  Company;  Schott 
Optical  Glass,  Inc.,  and  Watsontown 
Brick  Company)  have  elected  not  to 
participate  in  the  proposed  additional 
two-year  transportation  service.  Peti- 
tioner proposes  to  transport  up  to 
3,039  Mcf  of  natural  gas  per  day  for 
the  consumer-customers  seeking  the 
additional  service. 

It  is  stated  that  In  order  to  assure 
themselves  of  an  adequate  supply  of 
gas  throughout  the  additional  two- 
year  term,  the  consumer-customers 
have  contracted  to  purchase  gas  from 
Entex,  Inc.,  et  oL,  (Entex,  et  of.)  in  the 
Southwest  Lake  Boeuf  Field  Area,  La- 
fourche Parish,  Louisiana,  at  an  initial 
price  of  $1.96  per  Mcf.  It  is  indicated 
that  the  subject  gas  is  not  available  to 
the  interstate  market.  Petitioner 
states  that  the  gas  would  be  delivered 
to  it  at  a  mutually  agreeable  point  on 
its  system  In  Lafourche  Parish.  It  is 
also  stated  that  Buyers  have  amended 
their  gas  purchase  contract  with  Pen- 
nlnsual  and  entered  Into  a  new  gas 
purchase  contract  with  Southport,  et 
al.,  so  as  to  provide  for  continued  de- 
liveries of  gas  from  the  Longhom  sind 
Bayou  Piquant  Fields  during  the  ex- 
tended term  of  transportation  service. 

Petitioner  proposes  to  render  the 
proposed  additional  term  of  service  to 
the  consumer-customers  under  Its  cur- 
rently effective  Rate  Schedule  T.  In 
accordance  with  Rate  Schedule  T,  Pe- 
tftioner  would  charge  an  initial  rate  of 
24.0  cents  per  dekatherm  equivalent 
for  all  natural  gas  quantities  delivered 
hereunder  and  retain.  Initially,  4.4  per- 
cent of  the  quantities  received  for 
transportation  as  makeup  for  compres- 
sor fuel  and  line  loss,  it  is  stated. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 


NOTICES 

said  petition  to  amend  should  on  or 
before  March  28,  1979.  fUe  with  the 
Federal  Energy  Regulatory  Commis- 
sion. Washington.  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  consid- 
ered by  it  In  determining  the  appropri- 
ate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  In  any  hear- 
ing therein  must  file  a  petition  to  in- 
tervene in  accordance  with  the  Com- 
mission's Rules. 

Kenneth  F.  PLin«B, 
Secretary. 
(FR  Doc.  79-7874  FUed  3-14-79;  8:45  am] 


[6450-01 -M] 

VOLUNTARY  AGREEMENT  AND  PLAN  OF 
ACTION  TO  IMPLEMENT  THE  INTERNATION- 
AL ENERGY  PROGRAM 

MMting 

In  accordance  with  section 
252(cKl)(A)(I)  of  the  Energy  Policy 
and  Conservation  Act  (Pub.  L.  94-163), 
notice  Is  hereby  provided  of  the  fol- 
lowing meetings: 

I.  A  meeting  of  Subcommittee  A  of 
the  Industry  Advisory  Board  (LAB)  to 
the  International  Energy  Agency 
(lEA)  will  be  held  on  March  21.  1979, 
at  the  offices  of  the  lEA,  2  rue  Andre 
Pascal,  Paris,  PYance,  begirmlng  at  2:30 
p.m.  The  purpose  of  this  meeting  is  to 
permit  a  group  of  members  of  Sub- 
committee A  to  plan  for  a  training  ses- 
sion of  the  Industry  Supply  Advisory 
Group  (ISAG),  to  be  held  later  this 
year.  The  agenda  is  as  follows: 

1.  Opening  remarks. 

2.  Plarming  for  ISAG  training  semi- 
nar. 

3.  Future  work. 

II.  A  meeting  of  the  Industry  Adviso- 
ry Board  (lAB)  to  the  International 
Energy  Agency  (lEA)  will  be  held  on 
March  22  and  23,  1979,  at  the  head- 
quarters of  the  lEA,  2  rue  Andre 
Pascal,  Paris,  France,  beginning  at 
11:00  a.m.  on  March  22.  The  purpose 
of  this  meeting  is  to  permit  attendance 
by  representatives  of  the  lAB  at  a 
meeting  of  the  lEA  Standing  Group 
on  Emergency  Questions  (SEQ)  which 
Is  being  held  at  Paris  beglimlng  at 
11:00  a.m.  on  March  22,  and  at  a  joint 
meeting  of  the  SEQ  and  the  lEA 
Standing  Group  on  the  Oil  Market 
(SOM),  which  is  being  held  at  Paris 
begiiming  at  9:30  a.ni.  on  March  23. 
The   agendas   for   the   meetings   are 
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under  the  control  of  the  SEQ  and  the 
SOM. 

The  agenda  for  the  March  22  meet- 
ing is  as  follows: 

1.  Approval  of  Draft  Agenda. 

2.  Summary  Record  of  24th  Meeting. 

3.  Dispute  Settlement  Center  (Pres- 
entation by  the  lAB). 

4.  Emergency  Reserves: 

A.  Treatment  of  constmier  stocks  in 
lEA  Reporting  Systems. 

B.  EEC  Directive  of  May  20,  1975  on 
stocks  In  powerplants. 

5.  Demand  Restraint: 

A.  Future  review  program. 

B.  Arrangement  for  border  crossing 
traffic  In  an  emergency. 

C.  Counterseasonal  adjustments  and 
time  shift  of  demand  In  crisis  manage- 
ment. 

6.  Emergency  Management  Manual: 
National  Emergency  Sharing  Organi- 
zations (Proposed  text  by  lEA  Secre- 
tariat). 

7.  Voting  on  certain  questions  imder 
the  Emergency  Program. 

8.  lEA/EEC  Elmergency  Systems  In- 
terface (Report  by  the  Secretariat  and 
by  the  EC  Commission).  _ 

9.  Special  Section  of  the  Information 
System: 

A  Questiormalres  A/B  New  Report- 
ing Instructions. 

B.  Base  Period  Final  Consumption 
Current  Calculation  (4th  Quarter 
1977-3rd  Quarter  1978).  Report  by  the 
SEQ  Working  Group  on  seasonallza- 
tlon  of  BPPC. 

C.  Frequency  and  timing  of  Ques- 
tionnaire A  and  B  reporting  during  a 
period  of  fast-changing  crisis  param- 
eters. 

D.  Seasonality  of  supply  in  Sweden 
and  other  participating  countries. 

10.  Future  meeting  dates. 

11.  Any  other  btisiness. 

The  agenda  for  the  March  23  Joint 
Meeting  of  the  SEQ  and  the  SOM  is  as 
follows: 

1.  Adoption  of  the  preliminary 
agenda. 

2.  Developments  in  the  international 
oil  market. 

3.  Discussion  of  future  procedures 
for  monitoring. 

4.  Individual  countries'  plans  for 
Demand  Restraint 

Fuel  Switching 

Increase  of  Indigenous  production. 

5.  In  depth  demand  restraint  prepa- 
ration. Reviews  of: 

Switzerland 
Germany 

6.  Emergency  Reserves. 

A.  As  of  October  1.  1978,  based  on  oil 
statistics. 

B.  Projected  development  of  lEA 
stocks  October  1,  1978  through  April 
1,  1980. 

7.  Other  business. 

As  provided  in  section 

252(c)(l)(A)(ii)  of  the  Energy  Policy 
and  Conservation  Act,  these  meetings 
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will  not  be  open  to  the  public.  As  pro- 
vided by  §209.32  of  DOE  regulations, 
lEP  requirements  and  unanticipated 
procedural  delays  in  processing  this 
notice  require  the  usual  7-day  notice 
period  to  be  shortened. 

Issued  in  Washington.  O.C.  March 
8.  1979.  I 

Robert  C.  Goodwin.  Jr.. 
Assistant   General   Counsel,    In- 
ternational  Trade  and  Emer- 
gency Preparedness. 
[FR  Doc.  79-8041  Filed  3-14-79:  8:45  am] 


[  6560-0 1-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPP  00086:  FRL  1077-2) 

PESTICIDE  USE  AND  PRODUCTION  BY 
VETERINARIANS 

Propotad  Stofamanl  of  Policy  en  th«  Applica- 
bility of  tho  Fedorol  Intocticido,  Fungicido, 
and  Rodonticid*  Act  to  Votorinoriont 

AGENCY:  Office  of  Pesticide  Pro- 
grams/Office of  Enforcement.  Envi- 
ronmental Protection  Agency  (EPA). 

ACTION:  Notice  of  a  proposed  policy 
for  implementation  of  the  Federal  In- 
secticide. Fungicide,  and  Rodeniicide 
Act.  as  amended,  with  respect  to  veter- 
inarians. 

SUMMARY:  This  notice  explains 
EPAs  proposed  policy  for  enforce- 
ment of  various  provisions  of  the  Fed- 
eral Insecticide.  Fungicide,  and  Roden- 
ticide  Act.  as  amended  [FIFRA]  (7 
U.S.C.  136  et  seq.).  and  regulations 
thereunder,  with  regard  to  Doctors  of 
Veterinary  Medicine  [veterinarians] 
who  use.  mix.  or  prescribe  pesticides. 

DATES  AND  ADDRESSES:  The  Ad- 
ministrative Procedure  Act  [5  U.S.C. 
553(b)]  provides  that  the  solicitation 
of  comments  is  not  required  of  federal 
agencies  for  interpretative  rules,  gen- 
eral statements  of  policy,  or  rules  of 
aKt'iuy  organization,  procedure  or 
practice."  EPA  has  determined  that 
this  notice  falls  within  this  exemption. 
Nevertheless,  interested  persons  may 
submit  written  comments  regarding 
the  proposed  policy  set  forth.  If  passi- 
ble, three  copies  of  all  comments 
should  be  submitted  by  April  30.  1979. 
to  the  Federal  Register  Section  (TS- 
757).  Program  Support  Division. 
Office  of  Pesticide  Program.  EPA.  Rm. 
E-401.  401  M  Street.  S.W..  Washing- 
ton. DC.  20460. 

All  comments  filed  pursuant  to  this 
notice  will  be  available  for  public  in- 
spection in  the  office  of  the  Federal 
Register  Section  from  8:30  a.m.  to  4:00 
p.m..  Monday  through  Friday.  EPA 
will  respond  to  significant  relevant 
comments  prior  to  or  at  such  time  as 


NOTICES 

this  policy  statement  is  published  in 
final  form  in  the  Federal  Register. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Ralph    Collell.    (TS-766),    Office    of 
Pesticide  Programs  (202)  755-8030. 

SUPPLEMENTARY  INFORMATION: 
FIFRA.  as  amended,  is  a  comprehen- 
sive regulatory  statute  affecting  many 
phases  of  pesticide  production,  distri- 
bution, and  use.  on  both  national  and 
local  levels.  EPA  has  the  primary  re- 
sponsibility for  enforcing  FIFRA  and 
implementing  the  programs  created 
under  the  Act.  Among  these  programs 
are  four  which  may  apply  to  veterinar- 
ians who  deal  with  pesticides  in  the 
course  of  their  practice:  (a)  Certifica- 
tion of  applicators  who  use  pesticides 
classified  fc>i  restricted  use  by  EPA: 
(b)  registration  of  pesticide  products; 
and  (c)  registration  of  pesticide  pro- 
duction establishments.  Regulations 
have  been  written  to  implement  these 
programs  (40  CFR  Part  171.  162.  and 
167.  respectively).  In  addition,  regula- 
•tions  under  Section  25(c)(3)  of  FIFRA 
were  promulgated  on  February  7,  1979 
(44  FR  7695).  describing  special  (child- 
proof) packaging  requirements  for  pes- 
ticides, applicable  to  practicing  veter- 
inarians under  certain  circumstances. 

Veterinarians  who  use  restricted  u.se 
pesticides,  or  who  dispense  pesticides 
to  their  clients,  are.  to  some  extent, 
subject  to  all  these  programs.  This 
notice  describes  EPA's  proposed  policy 
for  applying  these  regulations  to  vet- 
erinarians. In  general,  this  policy 
would  allow  veterinarians  to  continue 
their  usual  practices  without  having  to 
comply  with  all  the  procedural  re- 
quirements to  which  they  are  legally 
subject,  provided  that  they  comply 
with  certain  minimal  safety  precau- 
tions de.scribed  in  this  policy.  These 
conditions  would  not  extend  or  aug- 
ment in  any  way  the  legal  responsibil- 
ities or  liabilities  of  veterinarians. 
Rather,  compliance  with  these  precau- 
tions would  permit  EIPA  to  authorize 
veterinary  practices  which  may  be 
technically  inconsistent  with  some 
provisions  of  FIFRA.  but  which  are 
wholly  consistent  with  the  legislative 
intent  and  purposes  of  the  Act. 

Use  or  Restricted  Use  Pesticides 

Under  Sections  3.  4,  and  12(a)(2)(P) 
of  FIFRA.  no  individual  may  use  a  re- 
stricted use  pesticide  unless  he  is  an 
applicator  certified  under  a  plan  ap- 
proved by  EPA,  or  is  under  the  direct 
supervision  of  a  certified  applicator,  or 
is  expressly  exempted  from  the  certifi- 
cation requirement.  Regulations  pro- 
mulgated under  Section  4  In  1974  (39 
FR  36446)  established  an  exemption 
from  the  certification  requirement  for 
veterinarians  who  use  restricted  use 
pesticides  in  "the  course  of  their 
normal   practice"   (40  CFR   171.4(e)). 


The  regulations  explained,  however, 
that  this  exemption  does  not  apply  to 
veterinarians  who  are  "In  the  business 
of  applying  pesticides  for  hire,  public- 
ly holding  thenselves  out  as  pesticide 
applicators,  or  engaged  in  large-scale 
use  of  pesticides"  (40  CFR 
171.3(b)(l)(ii)).  Activities  such  as  these 
would  not  be  part  of  a  "normal  prac- 
tice." and  veterinarians  would  have  to 
be  certified  to  use  restricted  use  pesti- 
cides for  such  purposes.  Although  the 
meaning  of  "normal  practice"  is  broad 
and  may  vary  according  to  local  needs, 
some  activities  clearly  do  not  come 
within  the  scope  of  that  term.  For  in- 
stance, application  of  pesticides  by  a 
veterinarian  as  a  "principal  or  regular 
occupation"  (39  FR  36447).  or  solicita- 
tion of  pesticide  application  business 
by  veterinarians,  is  not  considered 
part  of  a  'normal  practice."  Veterinar- 
ians who  use  restricted  use  pesticides 
for  such  purposes,  or  In  any  other 
manner  which  Is  not  part  of  their 
"normal  practice."  are  required  to 
become  certified  under  an  appropriate 
approved  State  or  Federal  certification 
plan,  unless  they  use  such  pesticides 
under  the  direct  supervision  of  a  certi- 
fied applicator. 

Although  EPA  strongly  recommends 
that  veterinarians  keep  abreast  of  ad- 
vances in  pesticide  use  and  technology 
through  appropriate  professional  con- 
tinuing education,  veterinarians  who 
do  practice  within  the  bounds  of  40 
CFR  171.4(e)  are  exempt  from  the  cer- 
tification requirement.  EPA  interprets 
this  exemption  as  also  extending  to 
regular  employees  of  a  veterinarian 
when  applying  restricted  use  pesti- 
cides "under  the  direct  supervision"  of 
the  veterinarian.  Such  supervision  re- 
quires, unless  the  pesticide  labeling 
specifies  otherwise,  that  the  employee 
be  a  competent  ipdividual.  acting 
under  the  supervision  and  control  of  a 
veterinarian  who  is  available  If  and 
when  needed*  even  Veterinarians  are 
not  authorized  to  dispense  restricted 
use  pesticides  to.  or  supervise  the  use 
of  restricted  use  pesticides  by.  any 
other  uncertified  persons,  including 
their  clients.  However.  EPA  will  spe- 
cifically consider  the  need  of  veterin- 
arians to  dispense  a  pesticide  to  clients 
as  part  of  any  future  decision  on 
whether  to  restrict  use  of  such  a  pesti- 
cide. 

The  supervising  veterinarian  Is.  of 
course,  responsible  for  the  actions  of 
his  employees,  including  any  misuse  of 
a  pesticide  by  an  employee.  In  addi- 
tion, veterinarians  must  use  all  pesti- 
cides, including  those  not  classified  for 
restricted  use.  consistently  with  their 
registered  labeling.  As  authorized  by 
Section  2(ee)  of  FIFRA.  this  Includes 
use  against  a  pest  not  specified  on  the 
labeling  as  long  as  the  animal  or  site 
treated    is    so    specified,    unless    use 


against  that  pest  is  expressly  forbid- 
den by  the  Administrator  of  EPA. 

Repackaging  and  Dispensing  or 
Pesticides 

Sections  3(a)  and  7(a)  of  FIFRA.  and 
regulations  thereunder,  require  every 
"producer"  of  pesticides  to  register  all 
pesticides  produced  by  him.  and  to 
register  the  establishment  in  which 
they  are  produced,  prior  to  sale  or  dis- 
tribution of  such  pesticides.  By  regula- 
tion, the  term  "producer"  includes  all 
persons  who  "repackage  or  otherwise 
change  the  container  of  any  pesticide. 
. . ."  (40  CFR  167.1  (c)  and  (d)).  There- 
fore, a  veterinarian  who  prescribes  or 
otherwise  dispenses  a  pesticide  in  a 
new  container,  or  a  container  which 
he  has  altered  [by  changing  the  pack- 
age or  its  labeling]  after  receipt  of  the 
original  product.  Is  considered  a  "pro- 
ducer." The  veterinarian  Is.  then,  le- 
gally responsible  for  registering  such  a 
product  with  EPA  (even  though  the 
original  product  may  already  have 
been  registered  by  its  producer);  for 
registering  his  establishment;  for  com- 
plying with  all  applicable  lat>ellng  and 
packaging  standards  established  by 
EPA;  and  for  keeping  all  records  re- 
quired of  producers  under  Section  7(c) 
of  FIFRA  and  40  CFR  167.5. 

However,  EPA  recognizes  the  sub- 
stantial benefits  which  may  be  gained 
by  permitting  veterinarians  who 
obtain  pesticides  in  bulk  containers  to 
dispense  such  pesticides  to  clients  in 
individual  containers  better  suited  to 
the  specific  case  for  which  each  pesti- 
cide Is  prescribed.  EPA  also  recognizes 
the  care  with  which  most  veterinar- 
ians prescribe,  package,  and  distribute, 
pesticides.  Therefore,  EPA,  as  a 
matter  of  policy,  will  not  subject  veter- 
inarians who  prescribe  and  dispense 
repackaged  pesticides  to  the  require- 
ments Imposed  on  "producers,"  pro- 
vided that  the  following  minimal  con- 
ditions are  met. 

(1)  The  pesticide  is  registered  by 
EPA  for  a  use  consistent  with  the  use 
for  which  the  pesticide  is  prescribed, 
and  the  EPA  registered  use  is  not  clas- 
sified as  restricted. 

(2)  The  veterinarian  supplies  the 
client  with  labeling  for  the  pesticide 
which  contains: 

(a)  The  name(s)  and  pcrcentage(s)  of 
the  active  ingredient(s); 

(b)  The  EPA  product  registration 
number; 

(c)  Use  directions  for  the  use  pre- 
scrll>ed; 

(d)  Human  safety  precautionary 
statements; 

(e)  An  antidote  statement; 

(f)  Directions  for  disposal  of  the  pes- 
ticide and  the  package  dispensed  to 
the  client;  and 

(g)  The  name  and  address  of  the  vet- 
erinarian. 


NOTICES 

If  the  original  labeling  accompany- 
ing the  pesticide,  as  received  by  the 
veterinarian,  would  satisfy  some  of  the 
above  requirements,  a  copy  of  that  la- 
beling may  be  supplied  to  the  client  in 
partial  satisfaction  of  these  conditions. 

In  all  cases,  however,  at  a  minimum, 
the  information  contained  in  (a),  (b). 
(c).  and  (g)  above  must  be  physically 
attached  to  the  package  given  to  the 
client, 

(3)  The  container  in  which  the  pesti- 
cide is  dispensed  to  the  client  is  a 
childproof  package  as  described  In  40 
CFR  162.16  of  the  "Special  Packag- 
ing" rule  (44  FR  7695),  unless  the  vet- 
erinarian has  determined  that  the 
p&ck&ge  is  not  likely  to  come  within 
the  reach  of  children. 

(4)  The  pesticide  is  prescribed  and 
dispensed  to  the  client  for  the  treat- 
ment of  a  specific  pest  problem,  on  a 
case-by-case  basis,  as  part  of  the  veter- 
inarian's "normal  practice." 

In  addition  to  meeting  the  above  re- 
quirements, all  veterinarians  distribut- 
ing pesticides  are  urged  to  discuss  la- 
beling directions  with  the  client  at  the 
time  the  pesticide  is  dispensed. 

Any  veterinarian  who  repackages 
and  dispenses  pesticides,  and  who  does 
not  satisfy  conditions  (1)  through  (4) 
above,  must  comply  with  all  federal 
registration  and  recordkeeping  re- 
quirements for  "producers,"  and  may 
be  penalized  under  Section  14  of 
FIFRA  for  failure  to  do  so. 

Producing  and  Dispensing  Special 
Pesticide  Formulas 

Veterinarians  who  prepare  their  own 
special  products  for  treatment  of 
pests— by  altering  the  original  formu- 
lation of  another  pesticide  (other  than 
by  mere  dilution  in  accordance  with 
the  pesticide  labeling),  or  by  combin- 
ing Ingredients  which  are  not  other- 
wise considered  pesticides  may  also  be 
"producers."  If  the  product  formulat- 
ed by  the  veterinarian  Is  a  "new 
animal  drug"  [as  defined  In  21  U.S.C. 
321(w)  and  321(g)(1)],  the  product  and 
the  veterinarian  are  subject  to  regula- 
tions of  the  U.S.  Food  and  Drug  Ad- 
ministration. If,  however,  the  product 
is  not  a  "new  animal  drug,"  or  an 
animal  feed  containing  a  new  animal 
drug,  and  Is  intended  to  prevent,  repel, 
mitigate,  or  destroy  any  pest,  it  is  a 
pesticide  [Section  2(u)  of  FIFRA]  and 
Is  subject  to  the  primary  jurisdiction 
of  EPA.  The  veterinarian  is  then  con- 
sidered a  "producer"  under  FIFRA 
Section  2(w). 

As  described  above,  "producers"  are 
ordinarily  required  to  register  prod- 
ucts and  establishments,  to  keep  rec- 
ords, and  to  meet  labeling  and  packag- 
ing standards.  If.  however,  the  veterin- 
arian produces  a  special  pesticide 
blend  solely  for  his  own  use,  or  use  by 
persons  in  his  presence  and  under  his 
immediate  supervision,  then  the  veter- 
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inarian  is  exempt  from  these  require- 
ments ISee.  e.g.,  40  CFR  162.3(gg); 
162.5(a);  167.2(a)].  Nevertheless,  when 
mixing  or  using  special  pesticide 
blends,  veterinarians  are  still  required 
to  comply  with  the  labeling  directions 
of  any  registered  pesticides  used.  In 
addition.  EPA  recommends  that  label- 
ing meeting  the  minimum  standards  of 
40  CFR  Part  162  accompany  the  spe- 
cial blend,  in  order  to  promote  safe 
use,  storage,  and  disposal  of  such  pes- 
ticides by  the  veterinarian  and  his  em- 
ployees. Also,  when  applying  a  special 
blend  which  will  leave  a  residue  on  or 
in  an  animal  intended  for  use  as  food, 
the  veterinarian  must  ensure  that  the 
ingredients  used  have  been  granted 
necessary  clearances  under  the  Feder- 
al Food.  Drug,  and  Cosmetic  Act. 

On  the  other  hand,  veterinarians 
who  formulate  special  pesticide  mix- 
tures for  distribution  to  others  are  le- 
gally subject  to  all  registration,  label- 
ing, and  packaging  requirements  im- 
posed on  producers.  However,  EPA 
recognizes  the  benefit  which  may  be 
obtained  by  allowing  veterinarians  to 
formulate  products  to  meet  unusual 
cases.  Therefore,  EPA  will  not  subject 
veterinarians  who  dispense  such  prod- 
ucts to  these  requirements  if: 

( 1 )  The  special  pesticide  blend  is  pro- 
duced by  mixing  two  or  more  pesti- 
cides already  registered  by  EPA,  or  by 
altering  the  composition  of  an  EPA 
registered  pesticide,  provided  that  spe- 
cial blends  made  from  registered  pesti- 
cides classified  for  restricted  use  by 
EPA  are  not  dispensed  to  uncertified 
clients. 

(2)  The  special  blend  is  formulated 
and  dispensed  in  accordance  with  rec- 
ognized clinical  practices  and  not  pri- 
marily for  purposes  of  experimenta- 
tion. 

(3)  The  use  prescribed  Is  consistent 
with  uses  authorized  by  the  labeling  of 
the  registered  products  used  as  ingre- 
dients, and  the  use  directions  in  the  la- 
beling for  the  registered  ingredients(s) 
do  not  prohibit  the  mixture  6r  alter- 
ation performed  by  the  veterinarian. 

(4)  The  special  product  Is  prescribed 
and  dispensed  to  individual  clients  of 
the  veterinarian  on  a  case-by-case 
basis  to  meet  specific  pest  problems. 

(5)  The  veterinarian  supplies  the 
client  with  labeling  for  the  special 
product  which  contains: 

(a)  The  name(s)  and  percentage(s)  of 
active  Ingredient(s); 

(b)  The  EPA  registration  number  for 
each  registered  product  used  as  an  in- 
gredient; 

(c)  Use  directions  for  the  use  pre- 
scribed, which  are  consistent  with  the 
directions  found  in  the  original  label- 
ing for  the  registered  products  used  as 
ingredients; 

(d)  Human  and  environmental  safety 
precautionary  statements; 

(e)  An  antidote  statement; 
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(f )  Directions  for  disposal  of  the  pes- 
ticide and  its  container:  and 

(g)  The  name  and  address  of  the  vet- 
erinarian: provided  that  (a),  (b),  (c). 
and  (g)  shall  be  physically  attached  to 
the  container  of  the  special  product 
sold  to  the  client. 

(6)  The  container  in  which  the  spe- 
cial product  is  sold  to  the  client  is  a 
childproof  package,  as  described  by 
the  "Special  Packaging"  rule,  unless 
the  veterinarian  has  determined  that 
the  package  is  not  likely  to  come 
within  the  reach  of  children. 

In  addition  to  meeting  the  above  re- 
quirements, all  veterinarians  distribut- 
ing their  own  special  products  are  en- 
couraged to  discuss  labeling  instruc- 
tions for  the  special  product  with  the 
client  at  the  time  the  pesticide  is  dis- 
pensed. 

Veterinarians  who  do  not  meet  these 
conditions  when  distributing  specially 
formulated  pesticides  must  comply 
with  all  registration,  recordkeeping,  la- 
beling, and  packaging  requirements  es- 
tablished for  "producers."  Failure  to 
comply  may  result  in  the  imposition  of 
penalties  under  Section  14  of  FIFRA. 

Special  Packaging 

As  mentioned  above.  It  is  expected 
that  veterinarians  who  "produce"  pes- 
ticides for  their  clients'  use  will  fre- 
quently be  subject  to  the  requirements 
of  the  "Special  Pjurkaging"  rule.  That 
is.  a  veterinarian  producing  a  pesticide 
which  meets  the  toxicity  requirements 
of  the  "Special  Packaging"  rule  must 
package  the  product  in  a  child-resis- 
tant container  before  dispensing  it  to 
the  public.  • 

In  addition,  in  those  cases  where  the 
rule  will  not  apply  by  its  own  terms, 
but  the  prescrit)ed  pesticide  is  likely  to 
come  within  the  reach  of  children,  vol- 
untary compliance  is  a  prerequisite  to 
certain  exemptions  from  registration, 
recordkeeping,  and  labeling  require- 
ments. 

These  facts,  coupled  with  the  practi- 
cal difficulty  that  some  veterinarians 
may  have  in  determining  whether  a 
prescribed  pesticide  is  subject  to  the 
terms  of  the  "Special  Packaging"  rule, 
make  it  to  the  veterinarians"  advan- 
tage to  comply  with  the  rule  whenever 
there  is  a  reasonable  possibility  that  a 
prescribed  pesticide  will  be  handled  by 
children.  Therefore,  voluntary  compli- 
ance with  packaging  standards  estab- 
lished by  the  rule  is  strongly  encour- 
aged for  the  above  reasons,  and  also  to 
increase  safety  in  the  use  by  clients  of 
prescribed  pesticides. 

State  Regulations  or  Veterinarians. 

This  proposed  policy  statement  con- 
cerns only  EPA  policy  under  FIFRA 
and  Federal  regulations.  It  does  not 
apply  to  State  regulatory  restrictions 
covering  veterinarians  who  deal  with 
pesticides.  Therefore,  all  veterinarians 


should  consult  their  local  professional 
associations,  licensing  offices,  and 
State  pesticide  regulatory  agencies  for 
detailed  Information  on  local  require- 
ments. 

Dated:  March  2.  1979. 

James  M.  Codlon. 
Associate  Deputy  Assistant 
Administrator  for  Pesticide 
Programs. 
Dated;  February  26,  1979. 

Richard  D.  Wilson, 
Deputy  Assistant  Administrator 
for  General  Enforcement 
[FR  Doc.  79-7903  Piled  3-14-79;  8:45  am) 
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PESTICIDf  riOGRAMS 

Exl*nt)en  of  T«iiip«rary  ToUfonot;  4-Aiiiln*- 
6-(1,l-difnathyl«thyl)-3-(m«Hiylthio)-1,2,4- 
triazin-S(  4H  )-en« 

On  August  18.  1978.  the  Environ- 
mental Protection  Agency  (EPA)  an- 
nounced (43  FR  36684)  the  establish- 
ment of  temporary  tolerances  for 
combined  residues  of  the  herbicide  4- 
amlno-6-(  l.l-dimethylethyl)-3- 
(methylthlo)-l,2,4■triazin■5(4//)-one 
and  Its  triazinone  metabolites  In  or  on 
the  raw  agricultural  commodities 
wheat  forage  at  2  parts  per  million 
(ppm):  barley  straw  and  wheat  straw 
at  1  ppm.  and  barley  grain  and  wheat 
grain  at  0.75  ppm.  These  tolerances 
were  established  in  response  to  a  pesti- 
cide petition  (PP  702006)  submitted 
by  E.  I.  du  Pont  de  Nemours  «k  Co.. 
Inc..  Wilmington.  DE  19898.  These 
temporary  tolerances  expire  April  11, 
1979. 

E.  I.  du  Pont  de  Nemours  dc  Co., 
Inc.,  requested  a  one-year  extension  of 
these  temporary  tolerances  both  to 
permit  continued  testing  to  obtain  ad- 
ditional data  and  to  permit  the  mar- 
keting of  the  above  raw  agricultural 
commodities  when  treated  in  accord- 
ance with  the  provisions  of  the  experi- 
mental use  permits  352-EUP-99  and 
352-EIJP-lOO  that  have  been  extended 
under  the  Federal  Insecticide.  Fungi- 
cide, and  Rodentlcide  Act  (FIPTIA).  as 
amended  In  1972.  1975.  and  1978  (92 
Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluat- 
ed, and  It  was  determined  that  an  ex- 
tension of  the  temporary  tolerances 
would  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  extended  on  condition  that 
the  pesticide  be  used  In  accordance 
with  the  experimental  use  permit  with 
the  following  provisions: 

1.  The  total  amount  of  the  pesticide 
to  be  used  must  not  exceed  the  quanti- 
ty authorized  by  the  experimental  use 
permits. 


2.  E.  I.  du  Pont  de  Nemours  &  Co., 
Inc..  must  Immediately  notify  the  EPA 
of  any  findings  from  the  experimental 
use  that  have  a  bearing  on  safety.  The 
firm  must  also  keep  records  of  produc- 
tion, distribution,  and  performance 
and  on  request  make  the  records  avail- 
able to  any  authorized  officer  or  em- 
ployee of  the  EPA  or  the  Food  and 
Drug  Administration. 

These  temporary  tolerances  expire 
February  15.  1980.  Residues  not  In 
excess  of  2  ppm  remaining  in  or  on 
wheat  forage.  1.0  ppm  remaining  In  or 
on  barley  straw  and  wheat  straw,  and 
0.75  remaining  In  or  on  barley  grain 
and  wheat  grain  after  this  expiration 
date  will  not  be  actionable  if  the  pesti- 
cide is  legally  applied  during  the  term 
of  and  In  accordance  with  the  provi- 
sions of  the  experimental  use  permits 
and  temporary  tolerances.  These  tem- 
porary tolerances  may  be  revoked  If 
the  experimental  use  permits  are  re- 
voked or  If  any  scientific  data  or  expe- 
rience with  this  pesticide  indicate  such 
revocation  is  necessary  to  protect  the 
public  health.  Inquiries  concerning 
this  notice  may  be  directed  to  Mr. 
Robert  Taylor.  Product  Manager  25. 
Registration  Division  (TS-767).  Office 
of  Pesticide  Programs.  401  M  St.,  SW, 
Washington,  DC  20460  (202/755-7013). 

Dated:  March  12.  1979. 

(Section  408<J)  of  the  Federal  Pood.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(J)].) 

DotTGLAS  D.  CaMPT. 

Acting  Director, 
Registration  Division. 
(PR  Doc.  79-7905  Piled  3-14-79:  8:45  amj 
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KSTIODE  PROOKAMS 

RviMwol  of  •  T«iiipof  ry  Totoranc*;  Efhoncdiol 
IMoxIm* 

On  January  9.  1978.  the  Environ- 
mental Protection  Agency  (EPA)  an- 
nounced (43  PR  1405)  a  reextenslon  of 
a  temporary  tolerance  for  combined 
residues  of  the  plant  growth  regulator 
ethanedial  dioxime  in  or  on  the  raw 
agricultural  commodity  oranges  at  0.1 
part  per  million  (ppm).  These  toler- 
ances were  established  (41  FR  4637)  in 
response  to  a  pesticide  petition  (PP 
5G1593)  submitted  by  Clba-Gelgy 
Corp..  Agricultural  Division.  P.O.  Box 
11422.  Greensboro,  NC  27409.  The  tol- 
erance was  subsequently  extended  for 
one  year  (42  FR  14729).  The  reexten- 
slon expired  January  31.  1979. 

Ciba-Geigy  Corp.  requested  a  one- 
year  renewal  of  this  temporary  toler- 
ance both  to  permit  continued  testing 
to  obtain  additional  data  and  to 
permit  the  marketing  of  the  above  raw 
agricultural  commodity  when  treated 
in  accordance  with  the  provisions  of 


the  experimental  use  permit  100-EUP- 
42  that  has  been  renewed  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodentlcide  Act  (FIFRA),  as  amended 
in  1972.  1975.  and  1978  (92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluat- 
ed, and  it  was  determiend  that  an  ex- 
tension of  the  temporary  tolerance 
would  protect  the  public  health. 
Therefore,  the  temporary  tolerance 
has  t>een  renewed  on  condition  that 
the  pesticide  be  used  in  accordance 
with  the  experimental  use  permit  with 
the  following  provisions: 

1.  The  total  amount  of  the  pesticide 
to  be  used  must  not  exceed  the  quanti- 
ty authorized  by  the  experimental  use 
permit. 

2.  Clba-Geigy  Corp.  must  Immediate- 
ly notify  the  EPA  of  any  findings  from 
the  experimental  use  that  have  a  bear- 
ing on  safety.  The  firm  must  also  keep 
records  of  production,  distribution, 
and  performance  and  on  request  make 
the  records  available  to  any  author- 
ized officer  or  employee  of  the  EPA  or 
the  Food  and  Drug  Administration. 

This  temporary  tolerance  expires 
March  1.  1980.  Residues  not  in  excess 
of  0.1  ppm  remaining  in  or  on  oranges 
after  this  expiration  date  will  not  be 
actionable  if  the  pesticide  Is  legally  ap- 
plied during  the  term  of  and  in  accord- 
ance witlvthe  provisions  of  the  experi- 
mental use  permit  and  temporary  tol- 
erance. This  temporary  tolerance  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  scientific 
data  or  experience  with  this  pesticide 
Indicate  such  revocation  is  necessary 
to  protect  the  public  health.  Inquires 
concerning  this  notice  may  be  directed 
to  Mr.  Robert  Taylor,  Product  Man- 
ager 25.  Registration  Division  (TS- 
767).  Office  of  Pesticide  Programs.  401 
M  St..  SW..  Washington.  DC  20460 
(202/755-7013). 

Dated:  March  12,  1979. 

(Section  408(J)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(J)).) 

Douglas  D.  Campt, 

Acting  Director, 
Registration  Division, 
(PR  Doc.  79-7904  PUed  3-14-79;  8:45  am] 
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PESTICIDE  PROGRAMS 

R*buttabl«  Prctumptien  Against  RcgUlratien 
and  Continued  Ragittrotion  of  C«rlain  P*«H> 
cid*  products  Containing  Coal  Tar,  Crooseto, 
and  Coal  Tar  Noutral  Oil;  Corroction 

AGENCY:  Office  of  Pesticide  Pro- 
gra.  IS.  Environmental  P»rotection 
Agency  (EPA). 

ACTION:  Correction  Notice. 


SUMMARY:  On  October  18,  1978  (43 
FR  48154).  EPA  published  a  notice  of 
presumption  against  registration  and 
continued  registration  of  certain  prod- 
ucts containing  the  ingredient  coal  tar, 
creosote,  and  coal  tar  neutral  oil.  As 
indicated  in  that  Federal  Register 
Notice,  omissions  in  the  computerized 
listings  presented  were  to  be  corrected 
via  further  publication.  Omissions 
have  been  discovered;  this  notice 
serves  to  correct  the  list  of  affected 
parties/products. 

DATES:  Rebuttal  evidence  and  other 
information  must  be  received  on  or 
before  April  30,  1979. 

ADDRESS  MATERIAL  TO:  Federal 
Register  Section,  Program  Support  Di- 
vision (TS-757).  Office  of  Pesticide 
Programs.  EPA,  Rm.  401.  East  Tower. 
401  M  ST..  S.W..  Washington,  D.C. 
20460. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Herman  J.  Gibb,  Special  Pesticide 
Review  Division,  Office  of  Pesticide 
I*rograms,    Rm.    447,    East    Tower 
EPA,  (202)755-5632. 

SUPPLEMENTARY  INFORMATION: 
The  regulations  governing  rebuttable 
presumptions  provide  that  the  appli- 
cant or  registrant  of  such  pesticide 
products  shall  have  forty-five  days 
from  the  date  such  notice  is  sent  to 
submit  evidence  in  rebuttal  of  the  pre- 
sumption. However,  for  good  cause 
shown,  an  additional  sixty  days  may 
be  granted  in  which  such  evidence 
may  be  submitted  (40  CFR 
162.11(a)(l)(i)).  Certified  copies  of  the 
rebuttable  presumption  against  regis- 
tration were  mailed  to  these  affected 
parties  on  January  22.  1979.  The  com- 
ment period  will  close  on  April  30. 
1979. 

Dated:  March  12.  1979. 

EDVkTiN  L.  Johnson. 
Deputy  Assistant  Admisistrator 
for  Pesticide  Programs. 

Product  Search  Listing 

pcderallt  registered  products  containing 
coal  tar  as  an  inert;  february  is,  1979 

Registrant  000043— Name  and  address: 
Cabot  Samuel,  Inc.,  One  Union  St., 
Boston,  MA  02108. 

Registrant  00022— Product  name:  Cat>ot's 
Creosote  Shingle  Stains  289  Light  Weath- 
er Brown. 

Registrant  000607— Name  and  address:  Car- 
bola  Chemical  Company,  Inc.,  Natural 
Bridge.  NY  13665. 

Registrant  00044— Product  name:  Carbola 
White  Interior  Coating  and  Insecticide. 

Registrant  001678— Name  and  address: 
Dyall  Products,  35  E.  Blecke  Ave.,  Ad- 
dison, XL  60101. 

Registrant  00002— Product  name:  No.  125— 
WT5  Toxic  Ceraseal. 

Registrant  008763— Name  and  address: 
Thomson  Procellte  Paint  Co.,  P.O.  Box 
5550.  Philadelphia.  PA  19143. 


Registrant  00001— Product  name:  Thomp- 
son's Porcelite  Marine  Pin.  Shipbtm.  Anti- 
foul.  Super  Trop.  No.  9805. 

Re^trant  010148— Name  and  address:  Na- 
tionwide Chemical  Company,  Inc.,  395 
Johnson  Avenue.,  Brooklyn.  NY  11211. 

Registrant  00008— Product  name:  Complete 
Vegetation  Killer. 

Registrant  011553— Name  and  address: 
Southern  Imperial  Coatings  Corp..  Inc.. 
P.O.  Box  29077,  New  Orleans.  LA  70129. 

Registrant  00001— Vitron  Anti-foultng 
Mastic  Base  Anti-fouling  Mastic  Cur\-ing 
Agent. 

Registrant  00004— Product  name:  Dinosets 
Technical. 
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[6712-01-M] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  79-85;  RM-2908] 

SELECTION  OF  FREQUENCY  ASSIGNMENTS 

Participation  of  Industry  Advisory  Committoos; 
Momorandum  Opinion  and  Ordor  Denying 
Petition  for  Rul«  Making 

Adopted:  February  5.  1979. 
Released:  February  13.  1979. 

By  the  Commission:  Commissioner 
White  concurring  in  the  result. 

In  the  matter  of  amendment  of  Sub- 
part S,  Part  89  of  the  Commission's 
Rules  to  provide  for  the  participation 
of  industry  advisory  committees  in  the 
selection  of  frequency  assignments  in 
the  800  MHz  band. 

1.  The  Commission  has  before  it  a 
petition  (RM-2908)  filed  jointly  by  six 
frequency  coordinators  '  requesting 
that  the  Commission's  rules  be  amend- 
ed to  provide  for  the  participation  of 
industry  advisory  committees  in  the 
selection  of  frequency  assignments  in 
the  800  MHz  band. 

2.  The  Associated  Public-Safety 
Communications  Officers.  Inc. 
(APCO)  filed  comments  in  support  of 
the  petition,  but  only  on  an  interim 
basis  until  the  Commission  completes 
its  spectrum  management  proceedings 
(Docket  21229).  The  National  Associ- 
ation of  Radiotelephone  Systems 
(NARS)  filed  comments  Indicating 
general  opposition  to  the  Idea  of  fre- 
quency coordination  at  800  MHz.  GTE 
Service  Corporation  also  filed  com- 
ments, generally  supporting  the  peti- 
tion, but  urging  that  specific  rules  and 
standards  for  the  coordinators  be 
adopted  in  advance  of  their  undertak- 
ing any  new  role.  In  reply  comments. 


'Central  Committee  on  Teleconununlca- 
tions  of  the  American  Petroleum  Institute 
(API).  Forest  Industries  Telecommunica- 
tions (FTI),  International  Municipal  Signal 
Association  (IMSA),  National  Association  of 
Business  and  Educational  Radio  (NABER), 
Special  Industrial  Radio  Services  Associ- 
ation (SIRSA),  and  Utilities  Telecommuni- 
cations Council  (UTC). 


FEDERAL  REGISTER,  VOL  44.  NO.  53— THURSDAY,  MARCH  15,  197» 


FEDERAL  REGISTER,  VOL  44,  NO.  52— THURSDAY,  MARCH  15,  1979 


UMI 


15772 


NOTICES 


NOTICES 


15773 


the  California  Mobile  Radio  Associ- 
ation was  opposed  to  any  introduction 
of  frequency  coordination. 

3.  In  general,  the  petition  and  com- 
ments suggested  several  approaches  to 
coordination.  Under  the  petitioners' 
plan,  there  would  be  four  committees, 
namely,  the  Public  Safety,  Industrial. 
Business,  and  Land  Transportation 
Committees.  This  situation  follows 
closely  that  used  in  grouping  services 
under  our  present  rules  for  the  lower 
bands.  The  present  channels  allocated 
for  800  MHz  conventional  systems 
would  be  divided  into  groups  (or 
blocks)  so  that  each  committee  initial- 
ly would  be  recommending  frequencies 
from  four  different  frequency  groups, 
each  with  its  own  starting  point.  In  ad- 
dition, the  petitioners'  plan  would  also 
require  changes  in  our  rules  which 
would  permit  the  coordinating  com- 
mittees to  make  frequency  recommen- 
dations under  more  flexible  standards, 
using  present  criteria  and  limitations 
only  as  guidelines.  The  Commission 
would     have     the     responsibility     of 

"closely  auditing"  the  performance  of 
each  committee,  and  we  would  settle 
any  disputes  that  might  arise  between 
them.  Petitioners'  plan  would  also 
allow  applicants  to  follow  the  "engi- 
neering route"  in  requesting  frequency 
assignments.  Finally,  under  this  plan, 
each  committee  applying  to  us  for  rec- 
ognition as  "coordinator"  would  be  re- 
quired to  explain  in  detail  the  manner 
in  which  it  proposed  to  operate,  in- 
cluding the  technical  parameters  of  its 
program  and  what  fees,  if  any.  it 
would  charge. 

Background  Considerations 

4.  Frequency  coordination  groups, 
including  the  petitioners,  were  estab- 
lished primarily  to  assist  applicants  in 
selecting  the  best  available  frequencies 
and  to  date  have  functioned  only  at 
bands  lower  than  800  MHz.  Frequen- 
cies in  the  lower  bands  are  allocated  in 
blocks  to  each  radio  service.  Since  fre- 
quencies are  generally  shared,  it  was 
our  practice  to  group  like  users  togeth- 
er, thus  improving  the  chances  of  ami- 
cable sharing.  The  coordination 
groups  are  organized  along  the  lines  of 
these  radio  services.  There  are  coor- 
dinators for  the  Police,  Fire,  Business. 
Power.  Special  Industrial  and  Petro- 
leum Services  and  a  number  of  others. 
Over  the  years,  the  Commission  has 
relied  on  the  essential  role  fulfilled  by 
the  coordinators  in  the  selection  of 
frequencies  in  the  lower  bands. 

5.  Frequency  coordination  in  the 
lower  bands  involves  the  selection  of  a 
frequency  which  will  result  in  the 
least  amount  of  harmful  interference 
to  the  applicant  and  existing  radio 
users.  Frequency  coordinators  also 
strive  to  insure  technical  and  oper- 
ational compatibility  among  the  users 
sharing  a  channel,  thus  providing  for 


a  balanced  and  harmonious  sharing  ar- 
rangement. The  detailed  methods  of 
the  coordinators  vary,  depending  on 
the  nature  and  degree  of  frequency 
congestion  characterizing  the  radio 
services.  In  general,  the  task  involves 
an  analysis  of  license  records  within 
the  environment  of  the  applicant  to 
determine  the  likelihood  and  extent  of 
co-channel  and  adjacent  channel  in- 
terference. Coordinators  then  evaluate 
channel  sharing  compatibility  on  the 
basis  of  factors  such  as  the  nature  of 
the  applicant's  business,  mode  of  oper- 
ation (private  or  shared  mobile  relay), 
and  number  of  mobile  units.  The  value 
of  frequency  coordinators  rests  on 
their  abili4>'  to  make  informed  judg- 
ments affecting  channel  sharing. 
Based  on  continual  contacts  with 
users,  equipment  suppliers  and  service 
personnel,  coordinators  understand 
the  conditions  in  localized  environ- 
ments, i.e..  relative  degree  of  frequen- 
cy congestion,  nature  of  user  oper- 
ations, terrain  conditions  and  knowl- 
edge of  area-wide  frequency  assign- 
ment plans.  In  summary,  frequency 
coordinators  play  a  useful  and  neces- 
sary role  in  frequency  selection  in  the 
lower  bands. 

Basis  for  Decision 

6.  In  Etocket  18262.  we  introduced  a 
frequency  assignment  philosophy  for 
the  800  MHz  band  which  is  markedly 
different  from  that  of  the  lower  fre- 
quency band.  Our  aims  were  to  design 
an  assignment  strategy  which  would 
promote  spectrum  efficiency  and 
which  could  be  administered  with  rela- 
tive ease.  Many  of  the  judgments  fre- 
quency coordinators  must  make  when 
evaluating  frequencies  in  the  lower 
bands  are  incorporated  into  specific 
criteria  in  the  Commission's  Rules  for 
800  MHz.  There  are  specific  standards 
for  mobile  loading  and  co-channel  base 
station  separation.  These  standards 
were  devised  to  prevent  the  occurrence 
of  co-channel  interference  between 
users  in  distant  markets  and  limit  the 
degree  of  frequency  congestion  within 
a  single  market.  The  assignment  crite- 
ria further  preclude  sharing  among 
"urban"  and  "suburban"  users  in  the 
same  or  nearby  urbanized  areas.  The 
standard  separation  of  45  MHz  be- 
tween transmit  and  receive  frequen- 
cies further  precludes  adjacent  chan- 
nel interference  to  base  stations.  Thus, 
to  a  large  extent,  interference  analysis 
at  800  MHz  has  been  incorporated  into 
a  set  of  specific  criteria.  This  virtually 
eliminates  the  need  for  frequency 
coordinators. 

7.  Unlike  the  system  we  use  in  the 
lower  bands.  800  MHz  frequencies  are 
assigned  sequentially  from  one  pool  of 
undifferentiated  channels.  Assign- 
ments are  made  on  a  first -come,  first- 
served  basis.  We  follow  a  "vertical"  as- 
signment strategy:  before  an  unoccu- 


pied channel  is  made  available,  all  pre- 
viously assigned  frequencies  must  be 
fully  loaded  according  to  the  pre- 
scribed criteria.  We  have  found  that 
the  most  prevalent  mode  of  operation 
at  800  MHz  is  the  shared  mobile  relay 
system,  the  so-called  community  re- 
peater. For  second  and  subsequent 
users  on  a  community  repeater,  there 
is  no  need  for  frequency  selection  be- 
cause each  desires  the  frequency  al 
ready  assigned  to  that  repeater.  To 
the  extent  that  there  is  an  effort  to 
group  compatible  users  on  these  sys- 
tems, it  is  done  by  the  equipment  ven- 
dors. 

8.  The  principal  contention  of  the 
coordinators  is  that  they  have  special- 
ized expertise  and,  in  some  instances, 
local  knowledge,  which  cause  them  to 
make  effective  decisions  about  user 
compatibility  for  frequency  sharing. 
Since  most  of  the  frequencies  are 
shared,  there  is  a  potential  for  a  sig- 
nificant impact  to  be  made  by  the 
coordinators.  It  is  our  view  that  this 
potential  is  diminished  significantly  by 
the  reality  of  the  market  place.  As 
noted,  the  principal  licensing  vehicle 
at  800  MHz  is  the  shared  system,  the 
so-called  community  repeater.  An  ap- 
plicant proposing  to  join  an  existing 
repeater  has  very  little  need  for  fre- 
quency selection:  he  obviously  wants 
the  same  frequency  that  is  assigned  to 
the  repeater.  It  is  the  equipment  ven- 
dors, for  the  most  part,  who  put  to- 
gether the  groups  that  share  facilities 
in  this  manner.  This  means  that  the 
coordinator,  for  all  second  and  subse- 
quent users  on  a  repeater,  has  virtual- 
ly nothing  to  add  to  the  process.  In 
those  cases  where  an  applicant  does 
not  propose  to  share  transmitting 
equipment,  there  is  only  a  limited  op- 
portunity for  a  coordinator  to  apply 
his  expertise.  The  mechanical  oper- 
ation of  vertical  loading  and  sequen- 
tial assignment  policies  leaves  little 
room  for  Judgments  about  user  com- 
patibility. 

9.  Although  the  major  emphasis  of 
the  petition  is  the  participation  of  in- 
dustry advisory  committees  in  the  se- 
lection of  frequencies,  the  petitioners 
also  requested  rules  allowing  the  coor- 
dinator some  flexibility  in  making  fre- 
quency recommendations.  Presently, 
the  rules  are  quite  rigid  regarding 
loading  standards  and  sequential  as- 
signments. The  petitioners  suggest 
that  they  be  given  the  authority  to 
vary  from  these  standards  when  it  was 
their  best  judgment  to  do  so.  Since  the 
Commission  will  be  considering  sub- 
stantive changes  in  the  rules  govern- 
ing the  use  of  this  band  in  a  subse- 
quent proceeding,  our  decision  today  is 
limited  to  the  narrow  question  of  coor- 
dinator participation  under  present  li- 
censing policies.  When  rulemaking  on 
possible  changes  is  initiated,  we  would 


anticipate  a  full  range  of  comments 
from  the  coordinators. 

10.  At  800  MHz,  channel  efficiency  is 
determined  by  mobile  loading  stand- 
ards which  specify  the  number  of 
mobile  units  that  will  be  assigned  to 
each  channel.  Overall  spectrum  effi- 
ciency is  a  function  of  these  standards 
and  the  sequential  assignment  policy, 
which  provides  that  an  applicant  may 
not  have  access  to  an  unoccupied 
channel  if  there  is  a  channel,  previous- 
ly assigned,  which  would  accommodate 
the  system  he  proposes.  These  policies 
have  resulted  in  an  orderly  and  effi- 
cient asslgrunent  of  frequencies  at  800 
MHz.  With  a  very  limited  staff  we 
have  l)een  successful  in  licensing  hun- 
dreds of  systems  using  these  policies, 
without  a  demonstrated  need  for  as- 
sistance from  coordinators. 

11.  In  light  of  these  policies,  it  is  dif- 
ficult to  envision  any  measurable  im- 
provement in  spectrum  efficiency  by 
permitting  the  participation  of  coor- 
dinators. Use  of  mobile  loading  crite- 
ria, co-channel  separation  and  sequen- 
tial assignment  of  frequencies  will  nec- 
essarily result  in  the  coordinator 
achieving  a  comparable  spectrum  effi- 
ciency. 

12.  We  believe  that  the  introduction 
of  frequency  coordination  would  result 
in  an  Increased  cost  to  the  user,  with- 
out offsetting  benefits.  The  various  co- 
ordinating groups  finance  their  activi- 
ties in  a  number  of  ways,  ranging  from 
direct  fees  for  the  service  to  member- 
ship dues.  Although  we  have  no  specif- 
ic information  on  how  800  MHz  coordi- 
nation would  be  financed,  we  know 
that  there  would  be  costs  involved  in 
maintaining  data  and  making  frequen- 
cy selections.  In  one  way  or  another, 
these  costs  would  be  borne  by  the 
users.  Presently,  this  same  service 
costs  the  users  nothing.  Since  the 
Commission's  oversight  and  licensing 
functions  would  involve  redundancies 
in  the  selection  process,  to  an  unavoid- 
able extent,  the  net  effect  would  be 
that  the  users  would  be  paying  more 
for  a  license  than  under  the  present 
system. 

13.  If  the  coordinators  are  Included 
in  the  frequency  assignment  plan,  the 
direct  cost  to  the  Commission  would 
remain  relatively  constant.  The  Com- 
mission would  have  to  maintain  its 
own  data  base  in  order  to  be  able  to 
perform  its  audit  functions.  At  the 
time  the  data  base  becomes  automat- 
ed, an  additional  cost  would  be  Im- 
posed on  the  Comoilsslon  because  of 
the  necessary  computer  security  meas- 
ures which  would  have  to  t>e  taken  In 
order  to  give  on-line  access  to  the  coor- 
dinators. 

14.  One  other  factor  which  the  Com- 
mission considered  In  arriving  at  Its 
decision  was  whether  there  would  be  a 
saving  In  application  processing  time 
by    permitting    the    participation    of 


coordinators  in  this  band.  While  the 
selection  of  the  proper  frequency  is 
probably  the  most  essential  element  In 
the  application  processing  procedure, 
the  reoommendatlon  of  a  specific  fre- 
quency by  a  coordinator  would  not  sig- 
nificantly speed  up  the  processing 
time,  especially  In  light  of  the  Com- 
mission's "audit"  functions.  Any  time 
saved  on  the  application  processing 
stage  would  be  more  than  offset  by 
the  added  time  required  to  mall  a  re- 
quest and  receive  an  answer. 

Conclusion 

15.  Our  analysis  of  the  coordinators' 
petition  does  not  support  a  finding 
that  it  would  be  in  the  public  interest 
to  initiate  rulemaking  as  proposed. 
The  Commission's  rules  for  800  MHz 
assignments  are  quite  specific  with 
regard  to  channel  loading  and  the  se- 
quential assignment  of  frequencies. 
They  are  not  compatible  with  a 
system  of  frequency  coordination,  be- 
cause the  large  majority  of  selections 
are  based  strictly  on  the  number  of 
mobiles  and  the  separation  of  co-chan- 
nel stations.  The  coordinators'  special 
expertise  of  matching  compatible 
users  has  a  very  limited  usefulness  In 
this  context.  Furthermore,  the  cost  to 
the  user  that  would  result  from  a  co- 
ordination system  does  not  appear  to 
be  offset  with  any  specific  advantages. 
By  adding  one  more  step  In  the  proc- 
ess that  an  applicant  must  follow,  we 
fear  that  the  result  would  be  more 
time  spent  In  obtalnlilg  a  license,  with 
no  appreciable  benefit. 

16.  On  the  basis  of  the  petition 
before  us,  we  have  examined  our  cur- 
rent licensing  policies  at  800  MHz.  It  Is 
likely  that  some  adjustments  to  these 
policies  win  be  proposed  in  the  near 
future.  It  does  not  appear  that  such 
changes  will  have  an  impact  on  this 
issue.  Our  experience  to  diate  has  been 
that  the  assignment  of  frequencies 
without  coordination,  and  without  the 
use  of  radio  service  blocks  or  pools, 
works  efficiently.  This  experience  does 
not  support  a  conclusion  that  there  is 
a  user  need  that  is  not  being  satisfied. 
This  experience  with  hundreds  of  li- 
censed systems  Is  perhaps  the  most 
compelling  argument  against  making  a 
decision  that  would  Increase  the  com- 
plexity of  filing  for  a  license.  In  our 
view,  it  Is  the  Commission's  obligation 
to  add  to  the  regulatory  burden  only 
when  a  compelling  need  Is  demonstrat- 
ed. 

17.  In  view  of  the  above  and  upon 
careful  consideration  of  all  aspects  of 
the  petition.  IT  IS  ORDERED  that 
the  petition  (RM-2908)  to  provide  for 
the  participation  of  industry  advisory 
committees  in  the  selection  of  fre- 
quencies in  the  800  MHz  band  Is 
DENIED. 


18.  IT  IS  FURTHER  ORDERED 
that  this  proceeding  is  TERMINAT- 
ED. 

Federal  Commxtnications 

Commission, 
William  J.  Tricarico, 

Secretary. 

[FR  Doc.  79-7824  FUed  3-14-79;  8:45  am] 


[4110-83-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

H*allh  R*seurc*t  Administration 

NATIONAL  ADVISORY  COUNQL  ON  HEALTH 
PROFESSIONS  EDUCATION 

In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  announcement  is 
made  of  the  following  National  Advi- 
sory body  scheduled  to  meet  during 
the  month  of  April  1979: 

Name:  National  Advisory  Council  on  Health 
Professions  Education. 

Date  and  time:  April  2-5. 1979.  8:30  a.m. 

Place:  Conference  Room  7-32.  April  2.  Con- 
ference Room  10-53.  April  3-5.  Center 
Building.  3700  East-Highway.  Hyatt£vUle. 
Maryland  20782.  Open  April  2.  1979.  8:30 
a.m.-12:30  p.m.  (10:30  a.m.-12:30  p.m.  will 
be  structured  study  for  Council  members.) 
Closed  remainder  of  meeting. 

Purpose:  The  Council  advises  the  SecreUry 
concerning  the  programs  authorized  by 
the  Health  Professions  Educational  Assist- 
ance Act  of  1978.  Including  recommenda- 
tions on  contracts,  grant  applications  for 
construction,  capitation,  special  projects, 
and  financial  need.  These  and  other  pro- 
grams are  designed  to  enable  the  health 
professions  education  Institutions  to  meet 
the  Nation's  health  manpower  require- 
ments. 

Agenda:  Agenda  items  for  the  open  portion 
of  the  meeting  will  include  Bureau 
Update,  Update  on  1979  Budget,  Update 
on  National  Health  Service  Corps  Report 
to  Congress,  consideration  of  minutes  of 
previous  meeting,  and  discussion  of  future 
meeting  dates.  The  remainder  of  the 
meeting  will  be  closed  to  the  public  for 
the  review  of  applications  for  General  In- 
ternal Medicine  and  Oeneral  Pediatrics, 
Physician  Assistants.  U.S.  Foreign  Medical 
Students.  Dental  Team  Practice,  and  Ex- 
panded Function  Dental  Auxiliaries.  The 
closing  is  in  accordance  with  the  provi- 
sions set  forth  in  section  552b(cK6>,  Title 
5  U.S.C.,  and  the  Determination  by  the 
Administrator,  Health  Resources  Adminis- 
tration, pursuant  to  Pub.  L.  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or 
other  relevant  Information  should 
contact  Mr.  Robert  L.  Belsley.  Bureau 
of  Health  Manpower.  Room  4-27, 
Center  Building.  3700  East-West  High- 
way. HyattsvIUe.  Maryland  20782.  tele- 
phone 301-436-6564. 

Agenda  Items  are  subject  to  change 
as  priorities  dictate. 
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Dated:  March  6.  1979. 

James  A.  Walsh. 
Associate  Administrator  for 
Operations  and  Management. 
[FR  Doc.  79-7780  Piled  3-14-79:  8:45  am] 


[4nO-92-M] 

Offfc*  of  Human  D«v«lopin«nt  S«rvic*s 

MODEL  ADOPTION  LEGISLATION  AND 
PROCEDURES  ADVISORY  PANEL 

Meeting 

The  Model  Adoption  Legislation  and 
Procedures  Advisory  Panel  was  estab- 
lished by  the  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Reform 
Act  of  1978  (Public  Law  95-266.  Title 
n.  Section  202)  to  advise  and  assist  the 
Secretary  of  HEW  in  the  review  of 
current  conditions,  practices,  and  laws 
relating  to  adoption,  with  special  ref- 
erence to  their  effect  on  facilitating  or 
impeding  the  location  of  suitable 
adoptive  homes  for  children  who 
would  benefit  by  adoption  and  the 
completion  of  suitable  adoptions  for 
such  children.  The  Panel  will  propose 
to  the  Secretary  model  adoption  legis- 
lation and  procedures  not  later  than 
twelve  months  after  its  appointment. 

Notice  is  hereby  given  pursuant  to 
the  Federal  Advisory  Committee  Act 
(Public  Law  95-463,  5  U.S.C.  app.  1. 
sec.  10.  1976)  that  the  Panel  will  hold 
a  meeting  on  April  9,  10  and  11,  1979 
from  9:00  a.m.  to  5:00  p.m..  Room  5549, 
Donohoe  Building.  400  6th  Street  SW.. 
Washington.  D.C. 

At  this  meeting  the  Panel  will  con- 
sider and  approve  an  agenda  for  the 
three  day  meeting.  The  Panel  will  dis- 
cuss the  third  draft  of  the  model  adop- 
tion legislation  and  the  first  draft  of 
the  model  adoption  procedures.  The 
Panel  will  meet  in  plenary  session 
throughout  the  three  day  meeting. 

Further  information  on  the  Panel 
may  be  obtained  from  Mrs.  Diane  D. 
Broadhurst.  Executive  Secretary. 
Model  Adoption  Legislation  and  Proce- 
dures Advisory  Panel.  Children's 
Bureau.  P.O.  Box  1182.  Washington. 
DC.  20013.  telephone  (202)  755-7730. 
Model  Adoption  Legislation  and  Proce- 
dures Advisory  Panel  meetings  are 
open  for  public  observation. 

Arnold  Sampson. 

HDS  Committee 
Management  Officer. 

March  6.  1979. 

(FR  Doc.  79-T'92  Filed  3-14-79:  8:43  am) 


[4nO-84-M] 

Public  H«alt(i  Service 

APPOINTMENT  OF  UNIFORMED  GUARDS  AS 
SPCaAL  POLICEMEN 

Delegation  of  Authority 

Notice  is  hereby  given  that,  in  fur- 
therance of  the  delegation  of  authori- 
ty to  the  Assistant  Secretary  for 
Health  by  the  Secretary  of  Health, 
Education,  and  Welfare  (41  FR  34346) 
under  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949  (63 
Stat.  377),  as  amended,  and  the  Act  of 
June  1.  1948  (62  Stat.  281),  as  amend- 
ed, concerning  the  appointment  of 
uniformed  guards  of  the  Department 
of  Health.  Education,  and  Welfare  as 
special  policemen  for  duty  in  connec- 
tion with  the  policing  of  the  U.S. 
Public  Health  Service  Hospital.  Staten 
Island.  New  York,  the  following  dele- 
gations have  been  made: 

1.  Delegation  of  authority,  effective 
January  22,  1979.  by  the  Assistant  Sec- 
retary for  Health  to  the  Director. 
Office  of  Management,  Public  Health 
Service,  with  authority  to  redelegate. 
to  appoint  uniformed  guards  as  special 
policemen,  to  make  all  needful  rules 
and  regulations,  and  to  annex  to  such 
rules  and  regulations  such  reasonable 
penalties  (not  to  exceed  those  pre- 
scribed In  40  U.S.C.  318c)  as  will 
ensure  their  enforcement  for  the  pro- 
tection of  persons  and  property  at  the 
U.S.  Public  Health  Service  Hospital. 
Staten  IslarMJ,  New  York,  over  which 
the  United  States  has  exclusive  juris- 
diction. 

2.  Delegation  of  authority,  effective 
March  2,  1979,  by  the  Director,  Office 
of  Management.  Public  Health  Serv- 
ice, to  the  Administrator,  Health  Serv- 
ices Administration.  Public  Health 
Service,  with  authority  to  redelegate, 
to  appoint  uniformed  guards  as  special 
policemen,  to  make  all  needful  rules 
and  regulations,  and  to  annex  to  such 
rules  and  regulations  such  reasonable 
penalties  (not  to  exceed  those  pre- 
scribed in  40  U.S.C.  318c)  as  will 
ensure  their  enforcement  for  the  pro- 
tection of  persons  and  property  at  the 
U.S.  Public  Health  Service  Hospital. 
Staten  Island,  New  York,  over  which 
the  United  States  has  exclusive  juris- 
diction. 

The  exerci.se  of  such  authorities  is 
subject  to  the  limitations  and  require- 
ments of  the  above-cited  acts  and  the 
policies,  procedures,  and  controls  pre- 
scribed by  the  General  Services  Ad- 
ministration; the  Department  of 
Health.  Education,  and  Welfare;  and 
the  Public  Health  Service. 

Dated;  March  2.  1979. 

John  C.  Droke. 
Director,  Office  of  Management, 
Public  Health  Service. 
(FR  Doc.  79-7779  Filed  3-14-79;  8:45  am] 


[4210-01 -M] 

DEPARTMENT  Of  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  D-79-549  Designation] 

NEW  COMMUNITY  DEVELOPMENT  CORP. 

Acting  General  Manoger 

Section  A.  Designation.  Each  of  the 
officials  listed  in  Items  (l)-(7)  below  is 
designated  to  act  as  General  Manager. 
New  Community  Development  Corpo- 
ration, in  the  case  of  absence  or  vacan- 
cy in  such  position.  The  named  offi- 
cials shall  serve  in  the  order  set  forth. 

( 1 )  Deputy  General  Manager 

(2)  Director,  Office  of  Operations 

(3)  Director,  Office  of  Program 
Policy  and  Management 

(4)  Director,  Office  of  Planning  As- 
sistance 

(5)  Deputy  Director.  Office  of  Pro- 
gram Policy  and  Management 

(6)  Director,  Office  of  Finance 

(7)  Director,  Office  of  Surplus  Land 
and  Housing 

Section  B.  Functions.  The  official 
serving  in  an  acting  capacity  under 
this  designation  shall  have  all  the 
powers,  functions  and  duties  assigned 
to  such  position. 

Section  C.  Effective  Date.  This  des- 
ignation is  effective  as  of  March  8, 
1979. 

Section  D.  Supersedure.  The  desig- 
nation dated  May  11.  1977.  (42  FR 
23884),  naming  officials  to  act  as  Gen- 
eral Manager,  New  Community  Devel- 
opment Corporation  is  hereby  re- 
voked. 

Issued  at  Washington.  D.C.  March 
8,  1979. 

William  J.  White. 
General  Manager,  New  Commu- 
nity    Development     Corpora- 
tion. 
(FR  Doc.  79  7878  Filed  3-14-79;  8:45  ami 


[4310-02-M] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

KAH-BAY-KAH  NONG  (WARROAO 
CHIPPEWA)  TRIBAL  COUNOL 

Receipt  of  Petition  for  Federal 

Acknowledgment  of  Exittence  as  an  Indian 

Tribe 

March  6.  1979. 

This  notice  is  published  in  the  exer- 
cise of  authority  delegated  by  the  Sec- 
retary of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  230  DM 
2. 

Pursuant  to  25  CFR  54.8(a)  notice  is 
hereby  given  that  the  Kah-Bay-Kah- 
Nong  (Warroad  Chippewa)  Tribal 
Council,  c/o  Mrs.  James  Boucha.  Box 


336,  Warroad.  Minnesota  56763.  has 
filed  a  petition  for  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  February  12,  1979. 
The  petition  was  forwarded  and  signed 
by  Mr.  James  Boucha.  chairman  of 
the  tribal  council. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
by  mail  to  the  petitioner  and  other  in- 
terested parties  at  the  appropriate 
time. 

Under  §  54.8(d)  of  the  Federal  regu- 
lations, interested  parties  may  submit 
factual  or  legal  arguments  in  support 
of  or  in  opposition  to  the  group's  peti- 
tion. Any  information  submitted  will 
be  made  available  on  the  same  basis  as 
other  information  in  the  Bureau  of 
Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services.  Bureau  of 
Indian  Affairs.  Department  of  the  In- 
terior. 18th  and  C  Streets.  N.W.. 
Washington.  D.C.  20245. 

Forrest  J.  Gerard. 
Assistant  Secretary, 
Indian  Affairs. 

(PR  Doc.  79-7830  FUed  3-14-79;  8:45  am] 


(4310-02-M] 

SAN  JUAN  DE  GUADALUPE  TIWA  AND 
SOUTHEASTERN  CHEROKEE  CONFEDERACY 
INC. 

Receipt  of  Petition  for  Federal  Acknowledg- 
ment of  Existence  at  Indian  Tribes;  Cerrec- 


March  6.  1979. 
AGENCY:  Bureau  of  Indian  Affairs. 
ACTION:  Corrections  to  notice. 

SUMMARY:  In  Federal  Register 
Document  4310-02-M  appearing  at 
pages  116  and  117  in  the  Federal  Reg- 
ister of  Tuesday.  January  2.  1979.  a 
list  of  groups  filing  for  acknowledg- 
ment by  the  Secretary  of  the  Interior 
that  they  exist  as  Indian  tribes  was 
published  with  the  dates  of  receipts  of 
their  petitions.  The  date  of  receipt  of 
the  petition  of  the  San  Juan  de  Gua- 
dalupe Tiwa  is  corrected  to  January 
18,  1971.  The  date  of  receipt  of  the  pe- 
tition of  the  Southeastern  Cherokee 
Confederacy  Inc.  is  corrected  to  March 
9.  1978. 

The  last  paragraph  of  the  notice  is 
amended  to  read:  Petitions  may  be  ex- 
amined by  appointment  in  the  Divi- 
sion of  Tribal  Government  Services. 
Bureau  of  Indian  Affairs.  18th  and  C 
Streets,  N.W..  Washington.  DC.  20240. 
Telephone  703  235-2360. 

EFFECTIVE  DATE:  January  2,  1979. 


FOR      FURTHER      INFORMATION 
CONTACT: 

Mr.  John  A.  Shapard.  Jr..  Federal 
Acknowledgment  Project.  Division  of 
Tribal  Government  Services.  Depart- 
ment of  the  Interior.  18th  and  C 
Streets.  N.W..  Washington.  D.C. 
20240. 

Forrest  J.  Gerard, 
Assistant  Secretary. 
Indian  Affairs. 

(FR  Doc.  79-7831  FUed  3-14-79;  8:45  am) 


[4310-84-M] 

Bureau  of  Land  Management 

(Colorado  12823] 

COLORADO 

Termination  of  Proposed  Withdrawal  and 
Reservation  of  Lands 

February  27,  1979. 
Notice  of  a  Forest  Service,  U.S.  De- 
partment of  Agriculture  application. 
Colorado  12823,  for  withdrawal  and 
reservation  of  lands  for  public  pur- 
poses, was  published  as  FR  Doc.  71- 
6637.  on  page  8818  of  the  issue  for 
May  13.  1971.  The  applicant  agency 
has  cancelled  its  application  in  its  en- 
tirety. The  lands  involved  are  de- 
scribed as: 

Sixth  Principal  Meridian  ~ 

koosevelt  natiokal  forest 

T.  9  N.,  R.  72  W.. 
Sec.  7.  Lots  1.  2.  NWV.NE'.i.  E'^NWW  and 
N'/:NE'/4SWV«: 
T.  10  N.,  R.  74  W., 
Sec.  26.  W^*:WViWVi; 
Sec.  27,  E>/i: 
T.  10  N.,  R.  75  W.. 
Sec.       13.       SW'4NE'4.       W'«SEV4NEV4. 
SM!NW'/4.         SWy4.         NWV4NEV,SE'4. 
NVjNWV4SE"4.      SWViNWV.SEy4,      and 

w,^swv4SEV4: 

Sec.  20.  S'/iN"2S''2.  and  SMiS^; 

Sec.  24,  W%NWV4NE'/4  and  N'/^NW^; 

Sec.  29.  NVj. 

The  areas  descrilied  aggregate  ap- 
proximately 1.645  acres. 

Therefore,  pursuant  to  the  regula- 
tions contained  in  43  CFR  Part  2311. 
such  lands,  at  10:00  ajn.  on  April  4. 
1979.  will  be  relieved  of  the  segrega- 
tive effect  of  the  above  listed  applica- 
tion. 

Rodney  A.  Roberts. 
Leader.     Canon     City,     Grand 
Junction  Team,  Branch  of  Ad- 
judication. 

[FR  Doc.  79-7781  FUed  3-14-79;  8:45  am] 


[4310-84-M] 

ENVIRONMENTAL  STATEMENT 

Preporotion  of  Grazing  Envirenmental 
Statement 

The  Bureau  of  Land  Management, 
Canon  City  District  will  commence 
preparing  an  environmental  statement 
on  a  proposed  Grazing  Management 
Program  on  April  1.  1979.  This  state- 
ment will  analyze  the  environmental 
impacts  of  livestock  grazing  on  public 
lands  administered  by  the  Bureau  of 
Land  Management  within  the  Royal 
Gorge  and  Raton  Basin  Planning 
Areas  in  Southeastern  Colorado. 

A  draft  statement  will  be  available 
for  public  review  and  comment  on  or 
about  April  1,  1980.  The  final  state- 
ment will  be  distributed  on  or  about 
September  29.  1980. 

This  environmental  statement  is 
necessary  to  comply  with  the  National 
Environmental  Policy  Act  of  1970  (42 
U.S.C.  4321  et  seq.). 

Questions  and  comments  may  be  ad- 
dressed to  Jack  Albright,  Project  Man- 
ager. Bureau  of  Land  Management. 
Royal  Gorge  Resource  Area.  P.O.  Box 
1470,  Canon  City.  Colorado  «1212. 

Melvin  D.  Clausen. 
District  Manager. 

[FR  Doc.  79-7782  Filed  3-14-79:  8:45  am) 


[4310-84-M] 

(Colorado  25122  i.j.kl 
NORTHWEST  PIPELINE  CORP. 
R/W  Application  for  Pipeline 

March  9,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (41  Stat.  449).  as 
amended  (30  USC  185),  Northwest 
Pipeline  Corporation,  P.O.  Box  1526, 
Salt  Lake  City,  Utah  84110.  has  ap- 
plied for  rights-of-way  for  12%".  10^4" 
and  4Vi"  o.d.  natural  gas  pipelines  for 
the  Foundation  Creek  Gathering  Sys- 
tems approximately  8.645  miles  across 
the  following  Public  Lands: 

Sixth  Priwcipal  Meridian.  Rio  Blamco  mto 
Garfield  Counties,  Coloraik) 

T.  4  S..  R.  103  W. 

Sec.  15:  SW'/4SEV4. 
T.  5  S..  R.  103  W. 

Sec.  23:  SEV4SEV4: 

Sec.  24:  SW'/4NWV4,  W'/iSW'4; 

Sec.   26:   E'^NEV4,  SWV4NEV'4.  NWV4SEV4. 
NEy4SWV4; 

Sec.  27:  SViNE'/..  W'/^SEV..  SEV«SWV,; 

Sec.  32:  SViSE'/i; 

Sec.    33:    S'^NEV*.    NWV4SEV4.    E>4SWV4. 

swy48wy4: 

Sec.  34:  NViNWy..  SWV4NW«i. 
T.  5  S..  R.  104  W. 
Sec.  14:  SWVtSWV*; 
Sec.  15:  Lot  4; 
Sec.  23:  SEy4NEy4.  NWy4NEy4,  NViNWyi. 

E'/SiSEy4: 
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Sec  24'  SWVaSWV^' 

Sec!  25:  NWV«NW'/«.  SA'^NWV*.  EJ^SWy,. 

The  above-named  gathering  systems 
will  enable  the  applicant  to  collect 
natural  gas  in  areas  through  which 
the  pipeline  will  pass  and  to  convey  it 
to  the  applicants'  customers. 

The  purposes  for  this  notice  are:  (1) 
to  inform  the  public  that  the  Bureau 
of  Land  Management  is  proceeding 
with  the  preparation  of  environmental 
and  other  analytic  reports,  necessary 
for  determining  whether  or  not  the 
application  should  be  approved  and  if 
approved,  under  what  terms  and  con- 
ditions: (2)  to  give  all  interested  par- 
ties the  opportunity  to  comment  on 
the  application:  (3)  to  allow  any  party 
asserting  a  claim  to  the  lands  involved 
or  having  bona  fide  objections  to  the 
proposed  natural  gas  gathering  system 
to  file  its  claim  or  objections  in  the 
Colorado  State  Office.  Any  party  so 
filing  must  include  evidence  that  a 
copy  thereof  has  been  served  on 
Northwest  Pipeline  Corporation. 

Any  comment,  claim  or  objections 
must  be  filed  with  the  Chief,  Branch 
of  Adjudication,  Bureau  of  Land  Man- 
agement, Colorado  State  Office,  Room 
700.  Colorado  State  Bank  Building, 
1600  Braodway,  Denver,  Colorado 
80202,  as  promptly  as  possible  after 
publication  of  this  notice. 

Andrew  W.  Heard,  Jr., 
Leader,  Craig  Team, 
Branch  of  Adjudication. 
IFR  Doc.  79-7783  Piled  3-14-79;  8:45  am] 


[4310-84-M] 

[Colorado  24402  s] 

NORTHWEST  PIPELINE  CORP. 

R/W  Appli<ati«n  for  Pip«lin* 

March  9,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (41  Stat.  449),  as 
amended  (30  USC  185),  Northwest 
Pipeline  Corporation.  P.O.  Box  1526, 
Salt  Lake  City,  Utah  84110,  has  ap- 
plied for  a  right-of-way  for  a  AW  o.d. 
natural  gas  gathering  system  for  the 
East  Douglas  Creek  Gathering  System 
for  approximately  1.619  miles  across 
the  following  Public  Lands: 

Sixth  Principal  Meridian,  Rio  Blanco 
County.  Colorado 

T.  3  S..  R.  100  W. 
Sec.  8:  SWSEV,.  NW'4SE'/,: 
Sec.  9:  NEv«SW'-«.  NWV«SEV4,  SHSWV«: 
Sec.  17:  NE'.NEW. 

The  above-named  gathering  system 
will  enable  the  applicant  to  collect 
natural  gas  in  the  area  through  which 
the  pipeline  will  pass  and  to  convey  it 
to  the  applicants'  customers. 

The  purposes  for  this  notice  are:  (1) 
to  Inform  the  public  that  the  Bureau 


of  Land  Management  is  proceeding 
with  the  preparation  of  environmental 
and  other  analytic  reports,  necessary 
for  determining  whether  or  not  the 
application  should  be  approved  and  if 
approved,  under  what  terms  and  con- 
ditions: (2)  to  give  all  interested  par- 
ties the  opportunity  to  comment  on 
the  application;  (3)  to  allow  any  party 
asserting  a  claim  to  the  lands  involved 
or  having  bona  fide  objections  to  the 
proposed  natural  gas  gathering  system 
to  file  its  claim  or  objections  in  the 
Colorado  State  Office.  Any  party  so 
filing  must  include  evidence  that  a 
copy  thereof  has  been  served  on 
Northwest  Pipeline  Corporation. 

Any  comment,  claim  or  objections 
must  be  filed  with  the  Chief,  Branch 
of  Adjudication,  Bureau  of  Land  Man- 
agement, Colorado  State  Office.  Room 
700.  Colorado  State  Bank  Building. 
1600  Broadway.  Denver.  Colorado 
80202.  as  promptly  as  possible  after 
publication  of  this  notice. 

Andrew  W.  Heard.  Jr., 
Leader,  Craig  Team, 
Branch  of  Adjudication. 
[FR  Doc.  79-7784  PUed  3-14-79;  8:45  am) 


[4310-84-M] 

[Colorado  24128  m] 

NORTHWEST  PIPELINE  CORP. 

R/W  Application  for  PurchoM  M«l«r  Station 

March  9,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (41  Stat.  449).  as 
amended  (30  USC  185).  Northwest 
Pipeline  Corporation.  P.O.  Box  1526. 
Salt  Lake  City.  UUh  84110.  has  ap- 
plied for  a  right-of-way  for  a  Purchase 
Meter  Station  for  the  Philadelphia 
Creek  Gathering  System  on  approxi- 
mately 0.143  acre  on  the  following 
Public  Lands: 

Sixth  Princpal  Meridian.  Rio  Blanco 
County,  Colorado 

T.  2  S.,  R.  101  W., 
Sec.  9,  NWV4NE'/4. 

The  above-named  Meter  Station  will 
enable  the  applicant  to  collect  natural 
gas  and  to  convey  it  to  the  applicants' 
customers. 

^he  purposes  for  this  notice  are:  (1) 
to  Inform  the  public  that  the  Bureau 
of  Land  Management  is  proceeding 
with  the  preparation  of  environmental 
and  other  analytic  reports,  necessary 
for  determining  whether  or  not  the 
application  should  be  approved  and  if 
approved,  under  what  terms  and  con- 
ditions. (2)  to  give  all  interested  par- 
ties the  opportunity  to  comment  on 
the  application.  (3)  to  allow  any  party 
asserting  a  claim  to  the  lands  involved 
or  having  Iwna  fide  objections  to  the 
proposed  natural  gas  gathering  system 


to  file  its  claim  or  objections  in  the 
Colorado  State  Office.  Any  party  so 
filing  must  include  evidence  that  a 
copy  thereof  has  been  served  on 
Northwest  Pipeline  Corporation. 

Any  comment,  claim  or  objections 
must  be  filed  with  the  Chief.  Branch 
of  Adjudication.  Bureau  of  Land  Man- 
agement. Colorado  State  Office.  Room 
700.  Colorado  State  Bank  Building. 
1600  Broadway.  Denver,  Colorado 
80202.  as  promptly  as  possible  after 
publication  of  this  notice. 

Andrew  W.  Heard.  Jr., 
Leader,  Craig  Team, 
Branch  of  Adjudication. 
[PR  Doc.  79-7785  Piled  3-14-79;  8:45  am] 


80202.  as  promptly  as  possible  after 
publication  of  this  notice. 

Andrew  W.  Heard.  Jr.. 
Leader,  Craig  Team, 
Branch  of  Adjudication. 
(PR  Doc  79-7788  Piled  3-14-79:  8:45  ami 


[4310-84-M] 

[Colorado  23734  r] 

NORTHWEST  PIPELINE  CORP. 

R/W  AppikatiMi  for  Chock  Motor  Station 

March  9.  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (41  Stat.  449).  as 
amended  (30  USC  185).  Northwest 
Pipeline  Corporation.  P.O.  Box  1526. 
Salt  Lake  City.  Utah  84110.  has  ap- 
plied for  a  right-of-way  for  a  Check 
Meter  Station  for  the  North  Douglas 
Creek  Gathering  System  on  approxi- 
mately 0.0803  acre  on  the  following 
Public  Lands: 

Sixth  Principal  Meiiidiaii.  Rio  Blanco 
County.  Colorado 

T.  1  S..  R.  101  W.. 
Sec.  18.  SEV4SEV4. 

The  above-named  Meter  Station  will 
enable  the  applicant  to  collect  natural 
gas  and  to  convey  It  to  the  applicants' 
customers. 

The  purposes  for  this  notice  are:  (1) 
to  Inform  the  public  that  the  Bureau 
of  Land  Management  Is  proceeding 
with  the  preparation  of  environmental 
and  other  analytic  reports,  necessary 
for  determining  whether  or  not  the 
application  should  be  approved  and  if 
approved,  under  what  terms  and  con- 
ditions (2)  to  give  all  Interested  parties 
the  opportunity  to  comment  on  the 
application  (3)  to  allow  any  party  as- 
serting a  claim  to  the  lands  Involved  or 
having  bona  fide  objections  to  the  pro- 
posed natural  gas  gathering  system  to 
file  Its  claim  or  objections  in  the  Colo- 
rado State  Office.  Any  party  so  filing 
must  include  evidence  that  a  copy 
thereof  has  been  served  on  Northwest 
Pipeline  Corporation. 

Any  conunent.  claim  or  objections 
must  be  filed  with  the  Chief.  Branch 
of  Adjudication.  Bureau  of  Land  Man- 
agement. Colorado  State  Office,  Room 
700,  Colorado  State  Bank  Building. 
1600     Broadway,     Denver.     Colorado 


[4310-84-M] 

(NM  35774  and  35942] 
NEW  MEXICO 
Applicotient 

March  6,  1979. 
Notice  Is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16, 
1973  (87  SUt.  576).  Southern  Union 
Gathering  Company  has  applied  for 
several  4-inch  natural  gas  pipeline 
rights-of-way  across  the  following 
lands: 

New  Mexico  Principal  Mzridian,  New 
Mexico 

T.  30  N..  R.  8  W.. 
Sec.  19.  SEWSEV,; 
Sec.  20,  lots  3  and  8; 
Sec.  21,  SWV4NEV.: 
Sec.  22,  SWV4NE'/,  and  NWV«SEV«; 
Sec.  23,  NE'.NEV;; 
Sec.  25.  N'iSW'/i  and  SW'4SW'4: 
Sec.  26.  SE'/4SE'4; 

See.  29,  lots  3,  4,  5,  6,  7.  8, 12  and  13; 
Sec.  30,  lots  5,  7.  8  and  13: 
Sec.  31,  lot  12; 
Sec.  35,  N%NE'-4  and  SEViKWV*. 

T.  30  N.,  R.  10  W.. 
Sec.  34„  lots  1,  3  and  4; 
Sec.  35,  lots  5  and  6. 

These  pipelines  will  convey  natural 
gas  across  4.800  miles  of  public  lands 
in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  applications  should  be  ap- 
proved, and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  6770.  Albu- 
querque, New  Mexico  87107. 

Fred  E.  Padilla, 
Chief.  Branch  of  Lands  and 
Minerals  Operations. 
[FR  Doc.  79-7787  FUed  3-14-79;  8:45  am] 


[4310-84-M] 

[KM  35972,  35974] 
NEW  MEXICO 

Application* 

March  2,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  leas- 
ing Act  of  1920  (30  U.S.C.  185).  as 
amended  by  the  Act  of  November  16. 
1973  (87  Stat.  576).  El  Paso  Natural 
Gas  Company  has  applied  for  two  4V2- 
Inch  natural  gas  pipeline  rights-of-way 
across  the  following  lands: 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  28  N.,  R.  9  W., 

Sec.  19.  SWV4NE'4  and  NVTVaSEV*. 
T.  30  N.,  R.  9  W.. 

Sec.  9,  E'/iSEV.. 

These  pipelines  will  convey  natural 
gas  across  0.206  of  a,  mile  of  public 
lands  in  San  Juan  County,  New 
Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  applications  should  be  ap- 
proved, and  If  so.  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  6770,  Albu- 
querque, New  Mexico  87107. 

Fred  E.  Padoxa, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[PR  Doc.  79-7788  Filed  3-14-79:  8:45  ami 


[4310-84-M] 


ALASKA 


[AA-«679-A  through  AA-««79-J] 
Alaska  Ncrtivo  Ctaims  Soloction 

On  January  10  and  September  10, 
1974.  Manokotak  Natives  Limited,  for 
the  Native  village  of  Manokotak.  filed 
selection  applications  AA-6679-A 
through  AA-6679-J  under  the  provi- 
sions of  Sec.  12  of  the  Alaska  Native 
Claims  Settlement  Act  of  December 


18,  1971  (85  Stat.  688.  701:  43  U.6.C. 
1601,  1611  (Supp.  V,  1975))  (ANC8A) 
for  the  surface  estate  of  certain  lands 
In  the  Manokotak  area. 

As  to  the  lands  described  below,  the 
applications,  as  amended,  are  properly 
filed  and  meet  the  requirements  of  the 
Alaska  Native  Claims  Settlement  Act 
and  of  the  regulations  Issued  pursuant 
thereto.  These  lands  do  not  include 
any  lawful  entry  perfected  under  or 
being  maintained  in  compliance  with 
laws  leading  to  acquisition  of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  described  lands, 
selected  pursuant  to  Sec.  12(a).  aggre- 
gating approximately  101.665  acres,  is 
considered  proper  for  acquisition  by 
Manokotak  Natives  Limited  and  is 
hereby  approved  for  conveyance  pur- 
suant to  Sec.  14(a)  of  the  Alaska 
Native  Claims  Settlement  Act: 

ScwARD  Meridian.  Alaska  (Unsurveyed) 

T.  14  S.,R.  57  W. 
Sees.  19  and  20.  all: 
Sees.    21    and    28.    excluding   the   Snake 

River; 
Sees.  29  and  30.  all. 
Containing  approximately  3.725  acres. 
T.  13  S..  R.  58  W. 
Sees.  19,  20  and  21.  all; 
Sees.  22.  23  and  26.  excluding  the  Weary 

River. 
Sees.  27  to  35,  inclusive,  all. 
Containing  approximately  9,251  acres. 
T.  14  S..  R.  58  W. 
Sees.  2  to  11,  inclusive,  all: 
Sees.  14  to  17.  inclusive,  all:. 
Sec.  18,  excluding  the  Igushlk  River. 
Sees.  22  to  26,  inclusive.  alL 
Containing  approximately  12.691  acres. 
T.  12  S..  R.  59  W. 
Sec.  9,  excluding  Native  allotment  AA— 

7976; 
See.  10.  excluding  Native  allotment  AA- 

7976  and  Amanka  Lake; 
See.    14,   excluding  Native  allotment  A- 

056054  and  Amanka  Lake: 
Sec.   15.  excluding  Native  allotment  A- 

056053  and  Amanka  Lake: 
See.  16.  all; 
See.   17.  excluding  Native  allotment  A- 

055103  and  Amanka  Lake; 
Sees.  18  and  19,  excluding  Native  allot- 
ment A-055103; 
Sec.  20,  excluding  Native  allotments  AA- 

8577.  A-055103.  A-056045  Parcel  B  and 

Amanka  Lake: 
Sees.  21  and  22.  excluding  Amanka  Lake; 
Sec.  23.  excluding  Native  allotment  AA- 

055105.    A-056054.    A-056055    Parcel    A 

and  Amanka  Lake: 
Sec.  25,  all; 
Sec.    26.   excluding   Native   allotment   A- 

055105  and  Amanka  Lake; 
Sees.  27  and  28.  excluding  Amanka  Lake; 
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Sec.   29.   excluding   Native   allotment   A- 

056045  Parcel  B  and  Amanka  Lake; 

Sec.   30.   excluding   Native   allotment   A- 

055113  and  Amanka  Lake; 
Sec.  31.  excluding  Native  allotments  A- 

055102  Parcel  E,  A-0551I0  Parcel  A,  A- 

055113.    A-055114    Parcel    A.    A-056006 

Parcel  A.  A-056007  and  Amanka  Lake; 
Sec.   32,   excluding   Native   allotment   A- 

055110  Parcel  A  and  Amanka  Lake; 
Sees.  33.  34  and  35.  excluding  Amanka 

Lake; 
Sec.     36,    excluding    U.S.     Sur\ey    4934. 

Native  allotment  A-055102  Parcel  B  and 

Amanka  Lake. 

Containing  approximately  8.594  acres. 

T.  13  S..  R.  59  W. 

Sec.  4.  excluding  U.S.  Sur\ey  4934  and 
Amanka  Lake; 

Sec.  5.  excluding  Amanka  Lake; 

Sec.  6.  excluding  Native  allotments  AA- 
7530.  A-056034  and  Amanka  Lake; 

Sees.  7, 8  and  9.  all; 

Sees.  14  to  18,  inclusive,  all; 

Sec.  19.  excluding  Native  allotment  A- 
055117  and  the  Igushik  River; 

Sees.  20  and  21.  excluding  the  Igushik 
River; 

Sees.  22  to  26.  inclasive.  all: 

Sees.  27.  28.  29  and  30.  excluding  the  Igu- 
shik River; 

Sees.  31  and  32.  all; 

Sees.  33  and  34.  excluding  the  Igushik 
River. 

Sees.  35  and  36.  all. 

Containing  approximately  16.448  acres. 

T.  14  S..  R.  59  W. 
Sec.  1.  excluding  US  Survey  4875; 
Sec.  2.  excluding  U.S.  Survey  4875  and  the 

Igushik  River; 
Sec.  3  excluding  the  Igushik  River, 
Sees.  4  to  10.  inclusive,  all; 
Sees.   11   to   14.  inclusive,  excluding  U.S. 

Survey  4875  and  the  Igushik  River; 
Sec.    15.   excluding   Native   allotment   A- 

055053  and  the  Igushik  River. 
Sees.  16  to  21,  inclusive,  all; 
Seccs.  22  to  26.  Inclusive,  excluding  the 

Igushik  River. 
Sees.  27  to  34,  Inclusive,  all; 
Sees.  35  and  36,  excluding  the  Igushik 

River. 

Containing  approximately  21,161  acres. 

T.  12  S..  R.  60  W. 
Sec.    12,  excluding   Native  Allotment  A- 

056046  Parcel  A; 

Sec.   13.  excluding  Native  allotments  A- 

056006  Parcel  B,  A-056046  Parcel  A  and 

Ualik  Lake; 
Sec.    14,   excluding   Native   allotment   A- 

056006  Parcel  B  and  Ualik  Lake; 
Sec.  15,  excluding  Native  allotment  AA- 

6430  and  Ualik  Lake; 
Sec.    16,   excluding   Native   allotment   A- 

056042  Parcel  B  and  Ualik  Lake; 
Sec.  17.  excluding  Native  allotment  AA- 

7984  and  Ualik  Lake; 
Sec.  18.  all; 
Sec.   19.  excluding  Native  allotments  A- 

055102  Parcel  A.  A-056036  Parcel  B  and 


I  NOTICES 

Ualik  Lake: 
Sec.  20,  excluding  Native  allotment  AA- 

7984  and  Ualik  Lake: 
Sec.  21.  excluding  Ualik  Lake; 
Sec.  22,  excluding  Native  allotment  AA- 

6430  and  Ualik  Lake; 
Sees.  23  to  27,  Inclusive,  all; 
Sec.  28,  excluding  Native  allotment  AA- 

7988  and  Ualik  Lake; 
Sec.   30,   excluding   Native   allotment   A- 

056036  Parcel  B  and  Ualik  Lake; 
Sec.  33,  excluding  Native  allotment  AA- 

7988  and  Ualik  Lake; 
Sees.  34  and  35,  all; 
Sec.  36,  excluding  Native  allotments  A- 

055102    Parcel    E,    A-055U3,    A-055114 

Parcel  A,  A-056006  Parcel  A,  A-056007, 

A-056036  Parcel  A.  A-056042  Parcel  A. 

A-056045  Parcel  A.  A-056090.  A -056300 

Parcel     A.     A-058200     Parcel     A     and 

Amanka  Lake. 
Containing  approximately  10,146  acres. 

T.  13  S.,  R.  60  W. 
Sees.  1  and  2,  all; 

Sees.  3,  4  and  5,  excluding  Amanka  Lake; 
Sec.    8,    excluding    Native    allotment    A- 

056092; 
Sec.    9,   excluding   Native   allotments   A- 

056092,  A-056094  and  Amanka  Lake; 
Sec.  10.  excluding  Amanka  Lake; 
Sees.  11  and  12.  all; 
Sec.    13,   excluding   Native  allotment   A- 

056064  and  the  Igushik  River; 
Sec.  14,  all; 
Sec.   15,  excluding  Native  allotments  A- 

056093  Parcel  A,  A-058200  Parcel  B  and 

Amanka  Lake; 
Sec.    16.  excluding  Native  allotments  A- 

056094,  A-058200  Parcel  B  and  Amanka 

Lake; 
Sec,  17,  all; 
Sec.   21,  excluding  Native   allotment   A- 

058200  Parcel  B; 
Sec.    22,   excluding   Native   allotment  A- 

056031; 
Sec.  23.  all: 
Sec.   24,  excluding  Native  allotments  A- 

055117,  A-056064  and  the  Igushik  River: 
Sees.  25.  26.  35  and  36.  all. 

Containing  approximately  12.380  acres. 

T.  14  S..  R.  60  W. 
Sees.  1  and  2.  all:  — 

Sees.  11  and  12.  all. 

Containing  approximately  2,560  acres. 

T.  13  S.,  R.  61  W. 

Sees.  2  and  3.  excluding  Ualik  Lake: 

Sec.  5,  excluding  Native  allotment  AA- 
7977  and  Ualik  Lake; 

Sec.  6,  excluding  Ualik  Lake; 

Sec.  7,  excluding  Native  allotment  AA- 
8084  and  Ualik  Lake; 

Sees.  9  and  10,  excluding  Ualik  Lake; 

Sees.  11,  Hand  15.  all; 

Sec.  16,  excluding  Native  allotment  A- 
055102  Parcel  C  and  Ualik  Lake: 

Sees.  17  and  18,  excluding  Native  allot- 
ment AA-7978  and  Ualik  Lake. 

Containing  approximately  4,709  acres. 

Total  aggregated  acreage,  approximately 
101,665  acres. 


The  conveyance  issued  for  the  sur- 
face estate  of  the  lands  described 
above  shall  contain  the  following  res- 
ervations to  the  United  States: 

1.  The  subsurface  estate  therein,  and 
all  rights,  privileges,  immunities,  and 
appurtenances  of  whatsoever  nature, 
accruing  unto  said  estate  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18,  1971  (85  Stat.  688, 
704:  43  U.S.C,  1601,  1613(f)  (Supp.  V. 
1975));  and 

2.  Pursuant  to  Sec.  17(b)  of  the 
Alaska  Native  Claims  Settlement  Act 
Of  December  18,  1971  (85  Stat.  688, 
708:  43  U.S.C.  1601.  1616(b)  (Supp.  V. 
1975)),  the  following  public  easements, 
referenced  by  easement  identification 
number  (EIN)  on  the  easement  maps 
in  case  file  AA-6679-EE,  are  reserved 
to  the  United  States  and  subject  to 
further  regulation  thereby: 

a.  (EIN  1  C,  Dl  D9)  A  continuous 
linear  easement  twenty-five  (25)  feet 
in  width  upland  of  and  parallel  to  the 
mean  high  tide  line  In  order  to  provide 
access  to  and  along  the  marine  coast- 
line and  use  of  such  shore  for  pur- 
poses such  as  beaching  of  watercraft 
or  aircraft,  travel  along  the  shore,  rec- 
reation and  other  similar  uses.  Devi- 
ations from  the  waterllne  are  permit- 
ted when  specific  conditions  so  re- 
quire, e.g..  Impassable  topography  or 
waterfront  obstruction.  This  easement 
is  subject  to  the  right  of  the  owner  of 
the  servient  estate  to  build  upon  such 
easement  a  facility  for  public  or  pri- 
vate purposes,  such  right  to  be  exer- 
cised reasonably  and  without  undue  or 
unnecessary  interference  with  or  ob- 
struction of  the  easement.  When 
access  along  the  marine  coast  line 
easement  is  to  be  obstructed,  the 
owner  of  the  servient  estate  will  be  ob- 
ligated to  convey  to  the  United  States 
an  acceptable  alternate  access  route, 
at  no  cost  to  the  United  States,  prior 
to  the  creation  of  such  obstruction. 

b.  (EIN  3  C5)  An  easement  for  an  ex- 
isting access  trail  twenty-five  (25)  feet 
in  width  from  Dillingham  westerly  to 
Manokotak  and  Twin  Hills.  The  usage 
of  roads  and  trails  will  be  controlled 
by  applicable  State  or  Federal  law  or 
regulation. 

c.  (EIN  6  D9)  A  fishery  management 
and  public  use  easement  upland  of  the 
ordinary  high  water  mark  in  Sec.  22, 
T.  13  S.,  R.  60  W.,  Seward  Meridian, 
on  the  right  bank  of  the  Igushik 
River.  The  site  is  two  (2)  acres  in  size 


with  an  additional  twenty-five  (25) 
foot  wide  easement  on  the  bed  of  the 
river  along  the  entire  waterfront  of 
the  site.  The  site  Is  for  camping,  vehi- 
cle use,  and  fishery  management  pur- 
poses. 

d.  (EIN  6a  D9)  A  fishery  ntanage- 
ment  and  public  use  easement  upland 
of  the  ordinary  high  water  mark  in 
Sees.  15  and  22,  T.  13  S..  R.  60  W., 
Seward  Meridian,  on  the  left  bank  of 
the  Igushik  River.  The  site  is  two  (2) 
acres  in  size  with  an  additional 
twenty-five  (25)  foot  wide  easement  on 
the  bed  of  the  river  along  the  entire 
waterfront  of  the  site.  The  site  Is  for 
camping,  vehicle  use,  and  fishery  man- 
agement purposes. 

e.  (EIN  6b  E)  An  easement  for  a  pro- 
posed access  trail  twenty-five  (25)  feet 
in  width  from  site  EIN  6a  D9  north- 
westerly to  site  EIN  7  D9.  The  usage 
of  roads  and  trails  will  be  controlled 
by  applicable  State  or  Federal  law  or 
regulation. 

f.  (EIN  6c  E)  An  easement  for  a  pro- 
posed access  trail  twenty-five  (25)  feet 
in  width  from  the  Igushik  River  and 
site  EIN  6  D9  southwesterly  to  public 
lands.  The  usage  of  roads  and  trails 
will  be  controlled  by  applicable  State 
or  Federal  law  or  regulation. 

g.  (EIN  7  D9)  A  site  easement  upland 
of  the  ordinary  high  water  mark  in 
Sec.  15,  T.  13  S.,  R.  60  W..  Seward  Me- 
ridian^ near  the  outlet  of  Amanka 
Lake.  The  site  is  one  (1)  acre  In  size 
with  an  additional  twenty-five  (25) 
foot  wide  easement  on  the  bed  of  the 
lake  along  the  entire  waterfront  of  the 
site.  The  site  is  for  camping,  staging, 
and  vehicle  use. 

h.  (EIN  9  C5)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  in  Sees.  10  and  15.  T.  12  S.,  R.  59 
W.,  Seward  Meridian,  on  the  north 
finger  of  Amanka  Lake  at  the  mouth 
of  Longhom  Creek.  The  site  is  one  (1) 
acre  in  size  with  an  additional  twenty- 
five  (25)  foot  wide  easement  on  the 
bed  of  the  lake  along  the  entire  water- 
front of  the  site.  The  site  Is  for  camp- 
ing, staging,  and  vehicle,  use.  , 

I.  (EIN  9a  C5)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 
feet  In  width  from  site  EIN  9  C5  In 
Sees.  10  and  15,  T.  12  S.,  R.  59  W., 
Seward  Meridian,  northerly  to  public 
lands.  The  usage  of  roads  and  trails 
win  be  controlled  by  applicable  State 
or  Federal  law  or  regulation. 

J.    (EIN    10    C5)    A   site    easement 
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upland  of  the  ordinary  high  water 
mark  in  Sees.  15  and  16,  T.  12  S.,  R.  60 
W..  Seward  Meridian,  on  the  north 
bank  of  Ualik  Lake.  The  site  Is  one  (1) 
acre  in  size  with  an  additional  twenty- 
five  (25)  foot  wide  easement  on  the 
bed  of  the  lake  along  the  entire  water- 
front of  the  site.  The  site  is  for  camp- 
ing, staging,  and  vehicle  use. 

k.  (EIN  10a  C5)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 
feet  in  width  from  site  EIN  10  C5  in 
Sees.  15  and  16,  T.  12  S..  R.  60  W.. 
Seward  Meridian,  northerly  to  public 
lands.  The  usage  of  roads  and  trails 
will  be  controlled  by  applicable  State 
or  Federal  law  or  regulation 

1.  (EIN  12  D9)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  In  Sec.  16,  T.  13  S.,  R.  61  W., 
Seward  Meridian,  on  the  south  bank 
of  Ualik  Lake.  The  site  is  one  (1)  acre 
In  size  with  an  additional  twenty-five 
(25)  foot  wide  easement  on  the  bed  of 
the  lake  along  the  entire  waterfront  of 
the  site.  The  site  Is  for  camping,  stag- 
ing, and  vehicle  use. 

m.  (EIN  12a  D9)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 
feet  in  width  from  site  EIN  12  D9  In 
Sec.  16,  T.  13  S.,  R.  61  W..  Seward  Me- 
ridian, southerly  to  public  lands.  The 
usage  of  roads  and  trails  will  be  con- 
trolled by  applicable  State  or  Federal 
law  or  regulation. 

n.  (EIN  13  C4)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  In  See.  33.  T.  12  S..  R.  60  W.. 
Seward  Meridian,  on  the  eastern  shore 
of  Ualik  Lake.  The  site  Is  one  (1)  acre 
In  size  with  an  additional  twenty-five 
(25)  foot  wide  easement  on  the  l>ed  of 
the  lake  along  the  entire  waterfront  of 
the  site.  The  site  Is  for  camping,  stag- 
ing, and  vehicle  use. 

o.  (EIN  13a  C4)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  In  Sec.  36,  T.  12  S.,  R.  59  W., 
Seward  Meridian,  on  the  east  side  of 
Amanka  Lake.  The  site  Is  one  (1)  acre 
in  size  with  an  additional  twenty-five 
(25)  foot  wide  easement  on  the  bed  of 
the  lake  along  the  entire  waterfront  of 
the  site.  The  site  Is  for  camping  and 
vehicle  use. 

p.  (EIN  13b  C4)  A  site  easement 
upland  of  the  ordinary  high  water 
mark  In  Sec.  30.  T.  12  S..  R.  59  W.. 
Seward  Meridian,  on  the  north  shore 
of  Amanka  Lake.  The  site  Is  one  (1) 
acre  In  size  with  an  additional  twenty- 
five  (25)  foot  wide  easement  on  the 
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bed  of  the  lake  along  the  entire  water- 
front of  the  site.  The  site  Is  for  camp- 
ing and  vehicle  use. 

q.  (EIN  13c  E)  An  easement  for  a 
proposed  access  trail  twenly-five  (25) 
feet  In  width  from  Ualik  Lake  at  site 
EIN  13  C4  southeasterly  to  public 
lands.  The  usage  of  roads  and  trails 
will  be  controlled  by  applicable  State 
or  Federal  law  or  regulation. 

r.  (EIN  13d  E)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 
feet  In  width  from  Amanka  Lake  at 
site  EIN  13a  C4  easterly  to  public 
lands.  The  usage  of  roads  and  trails 
win  be  controlled  by  applicable  State 
or  Federal  law  or  regulation. 

s.  (EIN  14  C)  The  right  of  the 
United  States  to  enter  upon  the  lands 
hereinabove  granted  for  cadastral,  ge- 
odetic, or  other  survey  purposes  Is  re- 
served, together  with  the  right  to  do 
all  things  necessary  in  connection 
therewith. 

These  reser\'ations  have  not  been 
conformed  to  the  Departmental  ease- 
ment policy  announced  March  3.  1978 
and  published  as  final  rulemaking  on 
November  27.  1978.  43  FR  55326.  Con- 
formance will  be  made  at  a  later  date 
In  accordance  with  the  terms  and  con- 
ditions of  the  agreement  dated  Janu- 
ary 18.  1977.  between  the  Secretary  of 
the  Interior.  Bristol  Bay  Native  Corpo- 
ration, Manokotak  Natives  Limited 
and  other  Bristol  Bay  village  corpora- 
tions. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming 
the  boundary  description  of  the  lands 
hereinabove  granted  after  approval 
and  filing  by  the  Bureau  of  Land  Man- 
agement of  the  official  plat  of  survey 
covering  such  lands; 

2.  Valid  existing  rights  therein.  If 
any.  Including  but  not  limited  to  those 
created  by  any  lease  (including  a  lease 
Issued  under  Sec.  6(g)  of  the  Alaska 
Statehood  Act  of  July  7.  1958  (72  SUt. 
339.  341;  48  U.S.C.  Ch.  2.  Sec.  6(g) 
(1970))).  contract,  permit,  right-of- 
way,  or  easement,  and  the  right  of  the 
lessee,  eontractee.  permittee,  or  grant- 
ee to  the  complete  enjojmient  of  all 
rights,  privileges,  and  benefits  thereby 
granted  to  him.  Further,  pursuant  to 
See.  17(b)(2)  of  ANCSA.  any  valid  ex- 
isting right  recognized  by  ANCSA 
shall  continue  to  have  whatever  right 
of  access  as  Is  now  provided  for  under 
existing  law; 
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3.  Airport  lease  AA-1092.  containing 
approximately  82.116  acres,  located 
within  Sec.  1.  T.  14  S..  R.  59  W., 
Seward  Meridian,  issued  to  the  State 
of  Alaska,  Division  of  Aviation,  under 
the  provisions  of  the  act  of  May  24, 
1928  (45  Stat.  728-729:  49  U.S.C.  211- 
214(1970)): 

4.  Requirements  of  Sec.  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act 
of  December  18.  1971  (85  Slat.  688, 
703;  43  U.S.C.  1601.  1613(c)  (Supp.  V. 
1975)),  that  the  grantee  hereunder 
convey  those  portions,  if  any,  of  the 
lands  hereinabove  granted,  as  are  pre- 
scribed in  said  section:  and 

5.  The  terms  and  conditions  of  the 
agreement  dated  January  18,  1977,  be- 
tween the  Secretary  of  the  Interior, 
Bristol  Bay  Native  Corporation,  Mano- 
kotak  Natives  Limited,  and  other  Bris- 
tol Bay  village  corporations.  A  copy  of 
the  agreement  shall  be  attached  to 
and  become  a  part  of  the  conveyance 
document  and  shall  be  recorded  there- 
with. A  copy  of  the  agreement  is  locat- 
ed in  the  Bureau  of  Land  Management 
ea.sement  case  file  for  Manokotak  Na- 
tives Limited,  serialized  AA-6679-EE. 
Any  person  wishing  to  examine  this 
agreement  may  do  so  at  the  Bureau  of 
Land  Management,  Alaska  Stale 
Office.  701  C  Street,  Anchorage, 
Alaska  99513. 

Manokoiak  Natives  Limited  is  enti- 
tled to  conveyance  of  115,200  acres  of 
land  selected  pursuant  to  Sec.  12(a)  of 
the  Alaska  Native  Claims  Settlement 
Act.  To  date,  approximately  101.665 
acres  of  this  entitlement  have  been  ap- 
proved for  conveyance:  the  remaining 
entitlement  of  approximately  13.535 
acres  will  be  conveyed  at  a  later  date. 

Pursuant  to  Sec.  14«f)  of  the  Alaska 
Native  Claims  Settlement  Act,  convey- 
ance to  the  subsurface  estate  of  the 
lands  described  abo\e  shall  be  granted 
to  Bristol  Bay  Native  Corporation 
when  conveyance  is  granted  to  Mano- 
kotak Natives  Limited  for  the  surface 
estate,  and  shall  be  subject  to  the 
same  conditions  as  the  surface  convey- 
ance. 

Only  the  following  inland  water 
bodies,  within  the  described  lands,  are 
considered  to  be  navigable: 

Amaiika  Lake. 

Ualik  Lake. 

Igushik  River— Navigable  upstream  to  the 
protracted  section  line  l)etween  Sees.  13 
and  14,  T.  13  S.,  R.  60  W..  Seward  Merid- 
ian. 
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Weary  River-Tidal  up  to  Sec.  15,  T.  13  S., 

R.  58  W..  Seward  Meridian. 
Snake  River-TldaJ  up  to  Sec.  24,  T.  13  8., 

R.  57  W..  Seward  Meridian. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  of 
this  decision  is  being  published  once  in 
the  Federal  Register  and  once  a 
week,  for  four  (4)  consecutive  weeks. 
In  the  ANCHORAGE  TIMES.  Any 
party  claiming  a  property  interest  In 
lands  affected  by  this  decision  may 
appeal  the  decision  to  the  Alaska 
Native  Claims  Appeal  Board,  P.O.  Box 
2433,  Anchorage,  Alaska  99510  with  a 
copy  served  upon  both  the  Bureau  of 
Land  Management,  Alaska  State 
Office,  701  C  Street,  Box  13,  Anchor- 
age, Alaska  99513  and  the  Regional 
Solicitor,  Office  of  the  Solicitor,  510  L 
Street.  Suite  408,  Anchorage,  Alaska 
99501,  also: 

1.  Any  party  receiving  service  of  this 
decision  shall  have  30  days  from  the 
receipt  of  this  decision  to  file  an 
appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  be  located  after  reasonable 
efforts  have  been  expended  to  locate, 
and  any  parties  who  failed  or  refused 
to  sign  the  return  receipt  shall  have 
until  March  15.  1979  to  file  an  appeal. 

3.  Any  party  known  or  unknown  who 
may  claim  a  property  interest  which  is 
adversely  affected  by  this  decision 
shall  be  deemed  to  have  waived  those 
rights  which  were  adversely  affected 
unless  an  appeal  Is  timely  filed  with 
the  Alaska  Native  Claims  Appeal 
Board. 

4.  If  Manokotak  Natives  Limited  or 
Bristol  Bay  Native  Corporation  objects 
to  any  easement  which  is  identified 
herein  for  reser\ation  in  the  convey- 
ance, which  is  subject  to  the  discretion 
of  the  State  Director  and  not  reserved 
pursuant  to  an  express  Secretarial  di- 
rective, a  petition  for  reconsideration 
must  be  filed  within  30  days  from  re- 
ceipt of  service  with  the  State  Direc- 
tor. Bureau  of  Land  Management.  701 
C  Street.  Box  13,  Anchorage.  Ala-ska 
93513.  A  copy  of  the  petition  should  be 
served  upon  the  Regional  Solicitor. 
Office  of  the  Solicitor.  510  L  Street. 
Suite  408.  Anchorage.  Alaska  99501.  If 
a  petition  for  reconsideration  is  not 
filed,  it  will  be  deemed  that  the  right 
to  contest  any  such  easement  has  been 
waived. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compli- 


ance with  the  regulations  governing 
such  appeals.  For  further  information 
on  the  manner  of  and  requirements 
for  filing  an  appeal  may  be  obtained 
from  the  Bureau  of  Land  Manage- 
ment. 701  C  Street,  Box  13,  Anchor- 
age. Alaska  99513. 

If  an  appeal  is  taken,  the  adverse 
parties  to  be  served  are: 

Manokotak  Natives  Limited 
Manokotak.  Alaska  91628. 

Bristol  Bay  Native  Corporation 
P.O.  Box  198 
Dillingham.  Alaska  99576. 

Judith  A.  Kammins. 
Chief.  Division  of 
ANCSA  Operations. 
(FR  Doc.  79-7800  Filed  3-14-79;  8:45  ami 
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[AA  6705-A  through  AA-6705-P  and  AA- 
6705-H  through  AA-6705-M] 

Alotko  Noliv*  Cloimt  S«l*<tton 

On  January  10,  November  11  and 
December  18,  1974,  Togiak  Natives 
Limited,  for  the  Native  village  of 
Togiak,  filed  selection  applications 
AA-6705-A  through  F  and  AA-6705-H 
through  M  under  the  provisions  of 
Sec.  12  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18.  1971 
(85  Stat.  688.  701:  43  U.S.C.  1601.  1611 
(Supp.  V.  1975))  (ANCSA),  for  the  sur- 
face estate  of  certain  lands  In  the 
Togiak  area. 

On  December  5,  1975,  Bristol  Bay 
Native  Corporation  filed  selection  ap- 
plication AA-8097-28  under  the  provi- 
sions of  Sec.  12(c)  for  two  nonnaviga- 
ble  unnamed  lakes  in  Sees.  26  and  36, 
T.  14  S..  R.  66  W.,  Seward  Meridian. 
Section  12(a)(2)  of  the  Act  states  that 
villages  must  select  in  whole  sections 
and  since  Sec.  12(a)  selections  have 
priority  over  Sec.  12(c)  selections,  Re- 
gional selection  AA-8097-28  is  hereby 
rejected  as  to  the  unnamed  lakes  in 
Sees.  26  and  36,  T.  14  S..  R.  66  W., 
Seward  Miridian. 

As  to  the  lands  described  below,  the 
applications,  as  amended,  are  properly 
filed  and  meet  the  requirements  of  the 
Alaska  Native  Claims  Settlement  Act 
and  of  the  regulations  issued  pursuant 
thereto.  These  lands  do  not  Include 
any  lawful  entry  perfected  under  or 
being  maintained  in  compliance  with 


laws  leading  to  acquisition  of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  descried  lands, 
selected  pursuant  to  Sec.  12(a),  aggre- 
gating approximately  119.007  acres,  is 
considered  proper  for  acquisition  by 
Togiak  Natives  Limited  and  is  hereby 
approved  for  conveyance  pursuant  to 
Sec.  14(a)  of  the  Alaska  Native  Claims 
Settlement  Act: 

Seward  Meridian.  Alaska  (Unsurveyed) 

T.  11  S..  R.  65  W. 

Sec.  3.  excluding  Native  allotment  A- 
060256  and  the  Togiak  River: 

Sec.  4,  excluding  the  Togiak  River:    * 

Scc^.  5,  6,  7  and  8,  all; 

Sec.  9.  excluding  the  Togiak  River; 

Sec.  10.  excluding  Native  allotment  AA- 
7402  and  the  Togiak  River; 

Sec.  11.  excluding  Native  allotment  AA- 
7402; 

Sec.  14,  excluding  Native  allotment  AA- 
6352; 

Sec.  15.  excluding  Native  allotments  AA- 
6352.  AA-7331  and  the  Togiak  River; 

Sees.  16.  17  and  18.  all; 

Sec.  19,  excluding  Native  allotment  AA- 
7056: 

Sec.  20,  excluding  Native  allotments  AA- 
77-7056.  AA-7416  and  the  Togiak  River: 

Sec.  21.  excluding  Native  allotment  AA- 
6363.  and  the  Togiak  River; 

Sec.  22.  excluding  Native  allotments  AA- 
6363.  AA-7054.  the  Togiak  River  and  the 
east  fork  of  the  Togiak  River  (Twin 
Hills  River); 

Sees.  27  and  28.  excluding  the  Togiak 
River  and  the  east  fork  of  the  Togiak 
River  (Twin  Hills  River); 

Sec.  29.  excluding  Native  allotments  AA- 
5878  Parcel  A.  AA-7056.  AA-7416.  AA- 
7417.  AA-7426  and  the  Togiak  River 

Sec.  30.  excluding  Native  allotments  AA- 
7058.  AA-7417.  AA-7426  and  the  Togiak 
River; 

Sec.  31.  excluding  Native  allotment  AA- 
7426  and  the  Togiak  River; 

Sec.  32.  all: 

Sec.   33.  excluding  the  east   fork  of  the 
Togik  River  (Twin  HllU  River). 
Containing  approximately  13.291  acres. 
T.  14  S..  R.  65  W. 

Sec.  31  (fractional),  excluding  Native  allot- 
ment AA-7436: 

Sec.  32  (fractional),  excluding  Native  allot- 
ments AA-7436  and  AA-6351: 

Sec.  33.  excluding  Native  allotment  AA- 
6351. 
Containing  aproximately  1.418  acres. 
T.  15  S..  R.  65  W. 

Sec.  4.  all; 

Sec.  5  (fractional),  excluding  Native  allot- 
menU  AA-7436  and  AA-7442; 

Sec.  6  (fractional),  excluding  Native  allot- 
ment AA-7436: 

Sec.  8  (fractional),  excluding  Native  allot- 
ments AA-6356  Parcel  A.  AA-7412  and 
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AA-7442: 

Sec.  9.  excluding  Native  allotment  AA- 
6356  Parcel  A; 

Sec.  10,  all: 

Sec.  11,  excluding  Native  allotment  AA- 
7427: 

Sec.  12,  all: 

Sec.  13  (fractional),  all; 

Sec.  14  (fractional),  excluding  Native  allot- 
ment AA-7427; 

Sec.  15  (fractional),  excluding  Native  allot- 
ment AA-6297; 

Sec.  16.  all: 

Sec.  17  (fractional),  excluding  Native  allot- 
menu  AA-6356  Parcel  A  and  AA-7412; 

Sec.  20  (fractional),  all; 

Sec.  21  (fractional),  excluding  Native  allot- 
ment AA-7401: 

Sec.  22  (fractional),  excluding  Native  allot- 
ments AA-6297  and  AA-7443. 
Containing  approximately  5.536  acres. 
T.  11  S..  R.  66  W. 

Sees.  1  and  2.  all: 

Sees.  11.  12.  13  and  14.  all; 

Sees.  22  to  28.  inclusive,  all; 

Sees.  31  to  35.  inclusive  all; 

Sec.  36.  excluding  the  Togiak  River. 
Containing  approximately  12,124  acres. 
T.  12  S.,  R.  66  W. 

Sees.  1  and  2,  excluding  the  Togiak  River; 

Sees.  3  to  9,  inclusive,  all; 

Sec.  10.  excluding  Native  allotments  AA- 
6345  and  AA-7421; 

Sec.  U.  excluding  Native  allotments  AA- 
6345.  AA-7421  and  the  Togiak  River; 

Sec.  12.  excluding  Native  allotment  AA- 
7389  Parcel  B  and  the  Togiak  River: 

See.  13,  excluding  Native  allotment  AA- 
7410  Parcel  A  and  the  Togiak  River; 

Sec.  14,  excluding  Native  allotment  AA- 
6345  and  the  Togiak  River; 

Sec.  15,  excluding  Native  allotment  AA- 
6345; 

Sec.  16  to  20.  inclusive,  all; 

Sec.  21.  excluding  Native  allotments  AA- 
7407  and  AA-7419; 

Sec.  22.  excluding  Native  allotments  AA- 
7053.  AA-7407.  AA-7419.  AA-7420  and 
the  Togiak  River; 

Sec.  23.  excluding  Native  allotments  AA- 
7052.  AA-7053.  AA-7413  and  the  Togiak 
River: 

Sec.  24.  excluding  Native  allotments  AA- 
7052.  AA-7413  and  the  Togiak  River; 

Sec.  25.  excluding  Native  allotments  AA- 
7413: 

Sec.  26.  excluding  Native  allotments  AA- 
6432.  Tract  B.  AA-7050.  AA-7413  and 
the  Togiak  River; 

Sec.  27.  excluding  Native  allotments  AA- 
6432  Tract  B.  AA-7050,  AA-7406  AA- 
7407.  AA-7418.  AA-7420  and  the  Togiak 
River; 

Sec.  28.  excluding  Native  allotments  AA- 
6486.  AA-7407.  and  AA-7419: 

Sees.  29  30.  31.  and  32.  all; 

See.  33.  excluding  Native  allotment  AA- 
6486; 

Sec.  34.  excluding  Native  allotments  AA- 
6432.  Tract  B.  AA-7406.  AA-7418  and 
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the  Togiak  River; 

See.  35.  excluding  Native  allotments  AA- 
6432.  Tract  B.  AA-6623.  AA-7422  and 
the  Togiak  River; 

Sec.  36,  all. 
Containing  approximately  19.148  acres. 
T.  14  S..  R.  66  W. 

Sec.  2.  excluding  Native  allotment  AA- 
6349; 

Sec.  3  (fractional),  excluding  Native  allot- 
ment AA-6349: 

Sec.  9  (fractional),  excluding  Native  allot- 
ment AA-5878  Parcel  B  and  AA-7423; 

Sec.  10  (fractional),  excluding  Native  allot- 
ment AA-7423: 

Sec.  11.  all: 

See.  15.  excluding  Native  allotment  AA- 
7423; 

Sec.  16  (fractional),  excluding  Native  allot- 
ments AA-5878  Parcel  B  AA-7423.  AA- 
7444  and  AA-7445; 

Sec.  17  (fractional),  excluding  Native  allot- 
ments AA-7444  and  AA-7445: 

See.  20  (fractional),  excluding  Native  allot- 
ments AA-7389  Parcel  A,  AA-7440  and 
AA-7441  Parcels  A  and  B; 

Sec.  21  (fractional),  excluding  Native  allot- 
ments AA-6353.  AA-7400  and  AA-7441 
Parcel  B: 

Sec.  22  (fractional),  excluding  Native  allot- 
ments AA-6353,  AA-7425  and  AA-7428:. 

Sec.  26  (fractional),  excluding  Native  allot- 
ment AA-7425; 

Sec.  27  (fractional),  excluding  Native  allot- 
ments AA-6350.  AA-6353  and  AA-7425: 

Sec.  28  (fractional),  excluding  Native  allot- 
ments AA-6350  and  AA-6353; 

Sees.  34  and  35  (fractional),  all; 

Sec.  36,  all. 
Containing  approximately  4,681  acres. 
T.  15  S.,  R.  66  W. 

Sees.  1  and  2  (fractional),  excluding 
Native  allotment  AA-6346; 

See.  3  (fractional),  all; 

Sec.  11  (fractional),  excluding  Native  allot- 
ments AA-6346  and  AA-8348. 
Containing  approximately  865  acres. 
T.  12  S.,  R.  67  W. 

Sees.  8  to  17.  Inclusive,  all: 

Sees.  20  to  29.  inclusive,  all: 

Sees.  32  to  36.  inclusive,  all; 
Containing  approximately  16,000  acres. 
T.  13  S..  R.  67  W. 

See.  1.  excluding  Native  allotment  AA- 
7410  Parcel  B  and  the  Togiak  Riven 

See.  2.  excluding  Native  allotment  AA- 
7398: 

See.  3  excluding  Native  allotment  AA- 
7051; 

Sees.  4  to  10.  Inclusive,  all; 

Sec.  11  excluding  Native  allotment  AA- 
7404; 

Sec.  12  (fractional),  excluding  U.S.  Sur- 
veys 2051  and  4905: 

Sec.  13  (fractional),  excluding  U.S.  Sur\'ey 
4905; 

Sec.  14  (fractional),  all; 

Sees.  15  to  20.  inclusive,  all; 

See.  21  (fractional),  excluding  Native  allot- 
ments AA-6358  and  AA-7057; 
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Sec.  22  (fractional),  excluding  Native  allot- 
ment AA-63S8; 

Sec.  28  (fractional),  excluding  Native  allot- 
ment AA-6358: 

Sec.  29.  30  and  31  (fractional),  excluding 
Native  allotment  AA-7411. 

Containing  approximately  12,418  acres. 
T.  13  3..  R.  68  W. 

Sec.  I.  all: 

Sees.  12  and  13.  all: 

Sec.  17.  all; 

Sees.  20  to  29.  inclusive,  all: 

Sees.  32  to  36.  inclusive,  all. 

Containing  approximately  12.160  acres. 
T.  14  S..  R.  68  W. 

Sec.  1  (fractional),  excluding  Native  allot- 
ments AA-6365.  AA— 7408  Parcel  A  and 
AA-7489: 

Sec.  2  (fractional),  excluding  Native  allot- 
ments AA-6365  and  AA-7489; 

Sees.  3  to  9.  inclusive,  all; 

Sees.  10  and  11  (fractional),  all; 

Sees.  15  and  16  (fractional),  all; 

Sec.  17  (fractional),  excluding  Native  allot- 
ments AA-7362  and  AA-7490: 

Sec.  18.  all; 

See.  19  (fractional),  excluding  Native  allot- 
ments AA-7234  and  AA— 7235; 

Sec.  20  (fractional),  excluding  Native  allot- 
ments AA-7234  and  AA-7362; 

Sec.  30  (fractional),  excluding  Native  allot- 
ment AA-7234. 

Containing  approximately  7.821  acres. 
T.  14  S..  R.  69  W. 

Sees.  1  and  2.  all; 

Sees.  11.  12.  13  and  14.  all; 

Sec.  23.  all; 

Sec.  24,  excluding  Native  allotment  AA- 
7235; 

Sec.  25  (fractional),  all; 

Sees.  26  and  34.  all; 

Sees.  35  and  36  (fractional),  all. 

Containing  approximately  7.820  acres, 
T.  15S..  R.  69  W. 

Sees.  2  and  3  (fractional),  all; 

Sec.  4.  all: 

Sees.  8  and  9.  all; 

See.  10  (fractional),  all; 

See.  16  (fractional),  all; 

See.  17.  all: 

Sees.  18.  19.  20  and  21  (fractional),  all; 

Sees.  28  and  29  (fractional),  excluding 
Native  allotment  AA-7403: 

See.32  (fractional),  all. 

Containing  approximately  5.725  acres. 
Aggregating  approximately  119.007  acres. 

The  conveyance  issued  for  the  sur- 
face estate  of  the  lands  described 
above  shall  contain  the  following  res- 
ervations to  the  United  States: 

1.  The  subsurface  estate  therein,  and 
all  rights,  privileges,  immunities  and 
appurtenances,  of  whatsoever  nature, 
accruing  unto  said  estate  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18,  1971  (85  Stat.  688, 
704:  43  U.S.C.  1601,  1613(f)  (Supp.  V. 
1975));  and 
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2.  Pursuant  to  Sec.  17(b)  of  the 
Alaska  Native  Claims  Settlement  Act 
of  December  18,  1971  (85  Stat.  688, 
708;  43  U.S.C.  l«Cl^,  1616(b)  (Supp.  V, 
1975)),  the  following  public  easements, 
referenced  by  easement  maps  attached 
to  this  document,  copies  of  which  will 
be  found  in  case  file  AA-6705-E:E,  are 
reserved  to  the  United  States.  All  ease- 
ments are  subject  to  applicable  Feder- 
al, State,  or  municipal  corporation  reg- 
ulation. The  following  is  a  listing  of 
uses  allowed  for  each  type  of  ease- 
ment. Any  uses  which  are  not  specifi- 
cally listed  are  prohibited. 

One  Acre  Site— The  uses  allowed  for 
a  site  easement  are:  vehicle  parking 
(e.g.,  aircraft,  t>oats,  ATV's.  snowmo- 
biles, cars,  trucks),  temporary  camp- 
ing, and  loading  or  unloading.  Tempo- 
rary camping,  loading,  or  unloading 
shall  be  limited  to  24  hours. 

25  Foot  Trail— The  uses  allowed  on  a 
25  foot  wide  trail  easement  are:  travel 
by  foot,  dogsled,  animals,  snowino- 
biles,  two  and  ^  three-wheel  vehicles, 
and  small  all-terrain  vehicles  (less 
than  3,000  lbs  Gross  Vehicle  Weight 
(GVW).) 

a.  (EIN  la  Dl,  C4)  A  one  (1)  acre  site 
easement  upland  of  the  mean  high 
tide  line  in  Sec.  16,  T.  14  S.,  R.  68  W.. 
Seward  Meridian,  on  the  northwest 
shore  of  Toglak  Bay.  The  uses  allowed 
are  those  listed  atrave  for  a  one  (1) 
acre  site. 

b.  (EIN  13  D9)  A  one  (1)  acre  site 
easement  upland  of  the  ordinary  high 
water  mark  In  Sec.  22,  T.  11  S.,  R.  65 
W.,  Seward  Meridian,  on  the  left  bank 
of  the  Togiak  River.  The  uses  allowed 
are  those  listed  above  for  a  one  (1) 
acre  site. 

c.  (EIN  15  Dl,  C5)  An  easement  for 
an  existing  access  trail  twenty-five  (25) 
feet  in  width  from  the  Village  of 
Togiak  in  Sec.  12,  T.  13  S.,  R.  67  W.. 
Seward  Meridian,  westerly  to  public 
lands  and  Goodnews  Bay.  The  uses  al- 
lowed are  those  listed  at>ove  for  a 
twenty-five  (25)  foot  wide  trail  ease- 
ment. 

d.  (EIN  19  C4)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 
feet  in  width  from  the  site  easement 
EIN  13  D9  in  Sec.  22.  T.  11  S.,  R.  65 
W.,  Seward  Meridian,  westerly  to 
public  lands.  The  uses  allowed  are 
those  listed  atx>ve  for  a  twenty-five 
(25)  foot  wide  trail  easement. 

e.  (EIN  21  C4)  An  easement  for  a 
proposed  access  trail  twenty-five  (25) 


feet  in  width  from  the  site  easement 
EIN  13  D9  in  Sec.  22,  T.  11  S.,  R.  65 
W.,  Seward  Meridian,  easterly  to 
public  lands.  The  uses  allowed  are 
those  listed  above  for  a  twenty-five 
(25)  foot  wide  trail  easement. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming 
the  boundary  description  of  the  lands 
hereinabove  granted  after  approval 
and  filing  by  the  Bureau  of  Land  Man- 
agement of  the  official  plat  of  survey 
covering  such  lands; 

2.  Valid  existing  rights  therein,  if 
any,  including  but  not  limiting  to 
those  created  by  any  lease  (including  a 
lease  issued  under  Sec.  6(g)  of  the 
Alaska  Statehood  Act  of  July  7,  1958 
(72  Stat.  339,  341;  48  U.S.C.  Ch.  2.  Sec. 
6(g)  (1970))),  contract,  permit,  right- 
of-way  or  easement,  and  the  right  of 
the  lessee,  contractee,  permittee  or 
grantee  to  the  complete  enjoyment  of 
all  rights,  privileges  and  t>enefits 
thereby  granted  to  him.  Further,  pur- 
suant to  Sec.  17(b)(2)  of  ANCSA.  any 
valid  existing  right  recognized  by 
ANCSA  shall  continue  to  have  what- 
ever right  of  access  as  is  now  provided 
for  under  existing  law; 

3.  Airport  lease  AA-660.  containing 
approximately  64  acres,  located  in 
Sees.  11,  12,  13  and  14,  T.  13  S.,  R.  67 
W..  Seward  Meridian,  Issued  to  the 
State  of  Alaska.  Department  of  Public 
Works  (now  the  Department  of  Trans- 
portation and  Public  Facilities)  Divi- 
sion of  Aviation,  under  the  provisions 
of  the  act  of  May  24,  1928  (45  Stat. 
728-729;  49  U.S.C.  211-214  (1970));  and 

4.  Requirements  of  Sec.  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act  ' 
of  December  18.  1971  (85  Stat.  688, 
703;  43  U.S.C.  1601,  1613(c)  (Supp.  V. 
1975)),  that  the  grantee  hereunder 
convey  those  portions,  if  any,  of  the 
lands  hereinal>ove  granted,  as  are  pre- 
scribed in  said  section. 

Togiak  Natives  Limited  is  entitled  to 
conveyance  of  138.240  acres  of  land  se- 
lected pursuant  to  Sec.  12(a)  of  the 
Alaska  Native  Claims  Settlement  Act. 
To  date,  approximately  119,007  acres 
of  this  entitlement  have  been  ap- 
proved for  conveyance;  the  remaining 
entitlement  of  approximately  19,233 
acres  will  be  conveyed  at  a  later  date. 

Pursuant  to  Sec.  14(f)  of  the  Alaska 
Native  Claims  Settlement  Act,  convey- 
ance to  the  subsurface  estate  of  the 
lands  described  above  shall  be  granted 


to  Bristol  Bay  Native  Corporation 
when  conveyance  is  granted  to  Togiak 
Natives  Limited  for  the  surface  estate, 
and  shall  be  subject  to  the  same  condi- 
tions as  the  surface  conveyance. 

Only  the  following  inland  water 
t>odics,  within  the  described  lands,  are 
considered  to  be  navigable: 

Togiak  River. 

East  fork  of  the  Togiak  River  (Twin  HilU 
River). 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  of 
this  decision  is  being  published  once  in 
the  Federal  Register  and  once  a 
week,  for  four  (4)  consecutive  weeks  in 
the  ANCHORAGE  TIMES.  Any  party 
claiming  a  property  interest  in  lands 
affected  by  this  decision  may  appeal 
the  decision  to  the  Alaska  Native 
Claims  Appeal  Board,  P.O.  Box  2433, 
Anchorage,  Alaska  99510  with  a  copy 
served  upon  both  the  Bureau  of  Land 
Management.  Alaska  State  Office.  701 
C  Street,  Box  13,  Anchorage.  Alaska 
99513  and  the  Regional  Solicitor, 
Office  of  the  Solicitor,  510  L  Street. 
Suite  408.  Anchorage.  Alaska  99501; 
also: 

1.  Any  party  receiving  service  of  this 
decision  shall  have  30  days  from  the 
receipt  of  this  decision  to  file  an 
appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  be  located  after  reasonable 
efforts  have  been  expended  to  locate, 
and  any  parties  who  failed  or  refused 
to  sign  the  return  receipt  shall  have 
until  March  15.  1979  to  file  an  appeal. 

3.  Any  party  known  or  unknown  who 
may  claim  a.  property  interest  which  Is 
adversely  affected  by  this  decision 
shall  be  deemed  to  have  waived  those 
rights  which  were  adversely  affected 
unless  an  appeal  is  timely  filed  with 
the  Alaska  Native  Claims  Appeal 
Board. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compli- 
ance with  the  regulations  governing 
such  appeals.  Further  Information  on 
the  manner  of  and  requirements  for 
filing  an  appeal  may  be  obtained  from 
the  Bureau  of  Land  Management,  701 
C  Street,  Box  13,  Anchorage.  Alaska 
99513. 

If  an  appeal  is  taken  the  adverse 
parties  to  be  served  are: 

Togiak     Natives     Limited,     Togiak, 
Alaska  99678. 
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Bristol  Bay  Native  Corporation.  P.O. 
Box  198,  Dillingham,  Alaska  99576. 

Judith  A.  Kammins. 
Chief,  Division  of 
ANCSA  Operations. 

IFR  Doe.  79-7801  Filed  3-14-79;  8:45  am] 
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COAL  LEASE  OFFERING  BY  SEALED  MD 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Colora- 
do State  Office,  700  Colorado  State 
Bank  Building,  1600  Broadway. 
Denver,  Colorado  80202.  Notice  Is 
hereby  given  that  at  2:00  p.m.,  April 
10,  1979,  certain  coal  resources  In  the 
lands  hereinafter  described  In  Routt 
County,  Colorado  will  be  offered  for 
lease  by  sealed  bid  to  the  qualified 
bidder  submitting  the  highest  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 
437),  as  amended,  and  the  Department 
of  Energy  Organization  Act  of  August 
4,  1977  (91  Stet.  565,  42  U.S.C.  7101). 

Coal  Offered:  The  coal  resource  to  be 
offered  Is  limited  to  all  strlppable  re- 
serves of  the  Wolf  Creek  and  overlying 
coal  beds  in  the  following  described 
lands  located  approximately  ten  miles 
southeast  of  Hayden,  Colorado. 

T.  5  N.,  R.  87  W.,  6th  P.M.  (Routt  County) 

Section  1:  Lots  5.  6.  7  and  8 

ConUining  125.16  acres.  (Bonus  must  be 
computed  on  the  basis  of  126  acres) 

The  estimated  total  strlppable  re- 
serves are  1,686,971  tons.  The  coal 
quality  is  as  follows:  Btu— 11,063; 
Sulfur— 0.5  and  Ash— 11.4  percent. 
The  Wolf  Creek  coal  bed  averages  15.3 
feet  thick  over  91.19  acres  of  the  de- 
scribed lands. 

Rental  and  Royalty:  A  lease  issued 
as  a  result  of  this  offering  will  provide 
for  payment  of  an  annual  rental  of  $3 
per  acre  or  fraction  thereof  and  a  roy- 
alty payable  to  the  United  States  at 
the  rate  of  17.08  or  12.5  percent  for 
coal  mined  depending  upon  the  bid- 
ding method  used  by  the  successful 
high  bidder.  The  value  of  coal  shall  be 
determined  in  accordance  with  30  CFR 
211.63. 

Advance  Royalty:  Upon  request  by 
the  lessee,  the  Mining  Supervisor  may 
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accept,  for  a  total  of  not  more  than  10 
years,  the  payment  of  advance  royal- 
ties in  lieu  of  the  condition  of  contin- 
ued operation  for  any  particular  year. 
Any  payment  of  advance  royalties  in 
lieu  of  continued  operation  shall  t>e 
pursuant  to  an  agreement,  signed  by 
the  lessee  and  the  Mining  Supervisor, 
which  shall  be  made  a  part  of  this 
lease.  The  agreement  shall  include  a 
schedule  of  payments  and  shall  be 
subject  to  the  advance  royalty  condi- 
tions set  forth  in  the  applicable  regu- 
lations In  43  CFR  Part  3500.  The  ad- 
vance royalty  shall  be  based  on  a  per- 
cent as  specified  in  the  lease  of  the 
value  of  a  minimum  number  of  tons 
which  shall  be  determined  on  a  sched- 
ule sufficient  to  exhaust  the  leased  re- 
serves in  40  years  from  the  date  of  ap- 
proval of  the  mining  plan. 

Public  Comments:  The  public  is  in- 
vited to  submit  written  comments  and 
any  recommendations  concerning  the 
Fair  Market  Value  of  the  Wolf  Creek 
and  overlaying  coal  beds  to  the 
Bureau  of  Land  Management  for  Its 
consideration  of  fair  market  value  and 
for  U.S.  Geological  Survey  considera- 
tion of  resource  economic  evaluation. 
Public  comments  will  be  sent  to  the 
State  Director,  (CO-946).  Bureau  of 
Land  Management,  Room  700,  Colora- 
do State  Bank  Bldg.,  1600  Broadway. 
Denver.  CO  80202,  to  arrive  no  later 
than  April  5.  1979. 

Qualified  Bidder:  In  addition  to  the 
qualification  requirements  In  43  CFR 
3502,  the  bidder  will  have  to  meet  the 
criteria  of  the  Amended  Order  In  Nat- 
ural Resources  Defense  CouTicil,  et  oL 
V.  Royston  C.  Hughes,  et  aL,  Civil 
Action  No.  75-1749,  In  the  United 
States  District  Court  for  the  District 
of  Columbia,  dated  June  14.  1978.  If 
the  bidder  Is  other  than  the  applicant, 
the  documents  purporting  to  meet  the 
criteria  most  be  enclosed  with  the 
sealed  bid. 

Warning  to  Bidders:  In  accordance 
with  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  It  will  be  necessary 
that  the  high  bidder,  as  a  prospective 
lessee,  disclose  the  nature  and  extent 
of  his  coal  holdings  to  the  Department 
of  Justice  l)efore  Issuance  of  the  lease. 
A  lease  will  not  be  Issued  to  a  bidder 
who  holds  or  controls  more  than 
46,080  acres  of  Federal  coal  leases  in 
any  one  State  or  100,000  acres  of  Fed- 
eral coal  leases  in  the  United  States. 
Issuance  of  this  lease  is  subject  to  Sec. 
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714  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  August  3,  1977  (91 
Stat.  445;  30  U.S.C.  1201). 

Method  o/fitddtn^. Qualified  bidders 
shall  formulate  their  bids  using  one. 
but  not  both,  of  the  following  Cash 
Bonus  Payment  methods: 

1.  The  bidder  may  elect  to  accept  a 
royalty  figure  of  17.08  percent  and 
submit  a  bid  of  at  least  $25  per  acre  or 
fraction  thereof. 

2.  The  bidder  may  elect  to  accept  a 
royalty  figure  of  12'/^  percent  and 
submit  a  bid  of  at  least  $4,884.90  per 
acre  or  fraction  thereof. 

The  bidding  in  either  method  will  be 
on  the  dollars  per  acre  and  not  on  the 
Production  Royalty  Rate,  and  the  bids 
will  be  reviewed  to  calculate  the  high- 
est bidder. 

In  the  event  of  tying  bids,  the  tying 
bidders  will  be  allowed  to  submit  addi- 
tional oral  bids  to  break  the  tie. 

The  sale  will  t>e  held  at  2:00  p.m.. 
April  10.  1979.  in  Room  708.  Colorado 
State  Bank  Building.  Denver.  Colora- 
do. No  bids  received  after  2:00  p.m.. 
April  10.  1979.  will  be  considered. 
Sealed  bids  may  not  be  modified  or 
withdrawn  unless  such  modification  or 
withdrawal  is  received  before  the  date, 
time  and  place  set  for  opening  of  such 
bids.  The  Department  of  the  Interior 
reserves  the  right  to  reject  any  and  all 
bids  and  also  the  right  to  offer  the 
lease  to  the  next  highest  qualified 
bidder  if  the  successful  bidder  fails  to 
obtain  the  lease  for  any  reason. 

If  any  bid  is  rejected,  the  deposit 
made  on  the  day  of  the  sale  will  be  re- 
turned. Payment  of  the  bonus  shall  be 
on  a  deferred  basis,  one-fifth  due  on 
the  day  of  the  sale,  and  the  balance  in 
equal  annual  installments  on  the  first 
four  anniversary  dates  of  the  lease. 
The  successful  bidder  is  obligated  to 
pay  for  the  newspaper  publications  of 
this  notice. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  De- 
tailed Statement  of  the  Terms  and 
Conditions  of  Lease  Offer  and  Lease. 
A  copy  of  the  Statement  and  the  Pro- 
posed Coal  Lease  are  available  at  the 
Bureau  of  Land  Management,  Room 
700.  Colorado  State  Bank  Building, 
1600  Broadway.  Denver,  Color&do 
80202.  All  case  file  documents  and 
written  comments  submitted  by  the 
public  on  Fair  Market  Value  or  royal- 
ty rates,  except  those  portions  identi- 
fied as  proprietary  by  the  commenter 


and  meeting  exemptions  stated  in  the 
Freedom  of  Information  Act.  are  avail- 
able for  public  Inspection  in  Room  701. 

Jack  G.  Lorts. 
Chief,  Division 
of  Technical  Services. 

[FR  Doc.  79-7832  Piled  3-14-79;  8:45  am] 
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HOOOPLAIN  MANACEMf  NT 

Policy  and  Prolactien  Precadurat — Final 
Guid«lin«« 

AGENCY:  Bureau  of  Land  Manage- 
ment (Interior). 

ACTION:  Notice  of  Final  Guidelines. 

SUMMARY:  This  notice  provides  the 
Bureau  of  Land  Management's  policy 
and  final  internal  procedures  to  imple- 
ment Executive  Order  11988  (Flood- 
plain  Management)  in  accordance  with 
the  United  States  Water  Resources 
Council's  Floodplain  Management 
Guidelines  (43  FR  25317.  June  9. 
1978), 

EFFECTIVE  DATE:  March  15.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Heru-y  J.  Gerke  III.  Bureau  of 
Land  Management  (350).  18th  and  C 
Streets.  NW..  Washington.  D.C. 
20240,  Telephone  (202)  343-5994. 

SUPPLEMENTARY  INFORMATION: 
The  Bureau  of  Land  Management's 
Interim  Guidelines  were  published  in 
the  Federal  Register  on  September 
28.  1978.-  for  review  and  comment. 
Seven  p^oonses  were  received  from 
Federal  agencies  on  the  guidelines.  No 
responses  were  received  from  the  pri- 
vate sector  or  State  governments. 

The  Water  Resources  Council.  Coun- 
cil on  Environmental  Quality,  and  the 
Federal  Insurance  Admlnsltration 
have  reviewed  the  Bureau  of  Land 
Management's  guidelines  in  accord- 
ance with  Section  2(d)  of  the  Execu- 
tive Order.  A  formal  letter  of  concur- 
rence, dated  November  30.  1978.  was 
received  by  the  Bureau  of  Land  Man- 
agement after  interagency  meetings 
resolving  issues  and  recommendations 
raised  by  the  reviewing  staffs.  The 
final  procedures  incorporated  the  rec- 


ommended changes. 
-  Concerns  expressed  by  other  Federal 
agencies  and  the  response  to  the  con- 
cerns: 

A.  Lack  of  Specific  Guidance 

1.  Construction  of  structures  and 
facilities. 

2.  Restrictions  on  and  withholding 
public  land  use  and  land  disposal. , 

3.  Informing  the  public  of  flood  haz- 
ards. 

4.  Budgetary  submittal  procedures. 

Section  .04  of  7221  procedures  di- 
rects the  Assistant  Directors  and  Divi- 
sion and  Office  Chiefs  of  the  Bureau 
of  Land  Management  within  their  as- 
signed areas  of  responsibility,  to 
modify  existing  regulations  and  proce- 
dures to  be  in  compliance  with  these 
directions.  The  magnitude  of  the 
Bureau  of  Land  Management's  regula- 
tory and  directive  system  will  require 
a  reasonable  period  of  time  to  update. 

During  the  interim  period,  all 
Bureau  of  Land  Management  actions 
must  proceed  through  the  Bureau's 
Planning  System.  Environmental  As- 
sessment System,  the  Public  Participa- 
tion System,  and  the  Decisionmaking 
Process.  The  Bureau  guidelines  have 
been  amended  to  address  these  key 
areas.  Executive  Order  11988  was  very 
specific  in  its  direction  to  use  existing 
processes,  where  possible. 

The  supplemental  material  in  the 
Federal  Register  of  September  28. 
1978.  indicated  the  Bureau  of  Land 
Management  would  maintain  manage- 
ment of  the  base  floodplains  except 
under  two  conditions.  Since  supple- 
mental material  would  not  appear  in 
the  Bureau's  Directives  System,  the 
policy  Section  .04  of  7221  procedures 
was  updated  to  Incorporate  this  con- 
cept. 

B.  Specific  criteria  for  the  identifica- 
tion of  the  100-year  and  500-year 
floodplain. 

The  Bureau  of  Land  Management 
administers  over  20  percent  of  the 
land  area  of  the  United  States.  The 
Bureau  of  Land  Management  present- 
ly has  "limited"  to  "no  data"  on  the 
100-year  floodplains  or  the  500-year 
floodplains  occurring  on  the  public 
lands.  The  Bureau's  Technical  Service 
Center  has  been  directed  to  develop  a 
uniform,  economic,  and  professionally 
sound  procedure  for  the  identification 
of  these  floodplain  areas.  During  the 
Interim  period,  the  Bureau  hydrolo- 
gist,  and  geologists  will  identify  these 


areas.  This  will  occur  in  either  the  spe- 
cific environmental  assessment  relat- 
ing to  a  proposed  action  or  a  specific 
Bureau  Land  Use  Plan. 

C.  The  Bureau  of  Land  Manage- 
ment's procedures  exceed  the  Execu- 
tive Order  requirements.  The  stated 
procedures  are  reflective  and  in  keep- 
ing with  four  documents:  Executive 
Order  No.  11988,  Water  Resources 
Council  Guidelines,  the  Department 
of  the  Interior  Interim  Guidelines, 
and  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976. 

The  final  procedures  support  the 
President's  emphasis  on  nonstructure 
approaches  to  floodplain  management. 
The  Bureau  of  Land  Management's 
notice  of  availability  of  its  Wetland 
Protection  procedures  for  review  and 
comment  was  published  in  43  FR 
52171,  November  8,  1978,  in  accord- 
ance with  E.G.  No.  11990  (Wetland 
Protection).  These  procedures  provide 
emphasis  on  one  of  the  many  biologi- 
cal communities  found  in  the  base 
floodplain  area. 

7221— Floodplain  Management 
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.01  Purpose.  This  Manual  Section  de- 
scribes the  policies,  responsibilities, 
and  procedures  to  be  used  to  incorpo- 
rate floodplain  management  into  all 
Bureau  activities. 

.02  Objectii'es.  The  objectives  of  flood- 
plain  management  are  to: 

A.  Reduce  the  risk  of  flood  loss  or 
damage  to  property. 

B.  Minimize  the  impact  of  flood  loss 
on  human  safety,  health,  and  welfare. 

C.  Restore,  maintain,  and  preser\'e 
the  natural  and  beneficial  functions  of 
floodplains, 

.03  Authority. 

A.  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.  Pub.  L.  94-579.  (90 
Stat.  2743:  43  U.S.C.  1701  et  seq.) 

B.  Executive  Order  11988.  Flood- 
plain  Management  (42  CFR  26951  May 
25.  1977). 

.04  Responsibility 

A.  The  Director  and  Associate  Direc- 
tor are  responsible  for  overall  flood- 
"plain  management  and  its  interaction 
with  all  other  Bureau  programs.  This 
responsibility  is  exercised  through  the 
Assistant  Directors. 

B.  Assistant  Directors  uithin  their 
assigned  areas  of  responsibility,  are  re- 
sponsible for  implementing  the  proce- 
dures for  floodplain  management  and 
evaluating  the  results  of  the  efforts. 
This  responsibility  is  exercised 
through  the  Chiefs  of  the  Divisions 
and  Offices. 

C.  The  Cliief,  Division  of  Watershed, 
under  the  direction  of  the  Assistant 
Director,  Resources,  is  responsible  for: 

1.  Developing  the  policy  and  estab- 
lishing the  procedures  for  implement- 
ing floodplain  management. 

2.  Ensuring  the  floodplain  manage- 
«ienl  procedures  are  incorporated  into 
all  Bureau  programs. 

3.  Evaluating  the  effectiveness  of 
floodplain  management. 

4.  Developing  the  guidance  for  the 
preparation  of  plans  to  protect,  main- 
tain, and  restore  beneficial  and  natu- 


ral floodplain  functions. 

5.  Providing  for  a  review,  evaluation, 
and  guidance  of  floodplain  legislation 
and  regulations  to  ensure  opportuni- 
ties to  protect  and  restore  floodplain 
functions. 

6.  Providing  for  systematic  review 
and  update  of  regulations  and  proce- 
dures relative  to  floodplain  manage- 
ment. 

D.  Other  Division  and  Office  Chiefs 
are  responsible  for 

1.  Ensuring  the  incorporation  of 
floodplain  management  policy  and 
procedures  into  their  program  areas. 

2.  Evaluating  and  reviewing  their 
own  programs  for  compliance  with  the 
floodplain  management  objectives. 

E.  Service  Center  Director  under  the 
direction  of  the  Director  (350)  is  re- 
sponsible for: 

1.  Providing  technical  assistance  on 
floodplain  management. 

2.  Developing  and  maintaining  tech- 
nical guides  and  procedures  for  deter- 
mining the  extent  of  the  base  and 
critical  floodplains. 

F.  State  Directors  are  responsible 
for: 

1.  Ensuring  compliance  with  the  pro- 
cedures for  floodplain  management. 

2.  Providing  guidance  or  ser\'ices  to 
the  District  Managers  to  implement 
floodplain  management  procedures. 

3.  Conducting  evaluations  and  moni- 
toring floodplain  management. 

G.  District  Managers  are  responsible 
for 

1.  Implementing  the  procedures  and 
guidance  for  floodplain  management. 

2.  Ensuring  that  floodplain  func- 
tions and  needs  are  considered  during 
the  preparation  of  laind  use  plans 
through  the  Bureau  Planning  System. 

3.  Identifying  and  requesting  techni- 
cal assistance  from  their  respective 
State  Offices. 

.05     Definitions.     (See     Glossary     of 
Terms.) 

.06  Policy.  It  is  Bureau  policy  for  do- 
mestic and  foreign  activities  that:  i. 

A.  Direct  or  indirect  support  of 
floodplain  development  must  be  avoid- 
ed wherever  there  is  a  practicable  al- 
ternative. 

B.  The  long-  and  short-term  adverse 
impacts  on  natural  and  beneficial 
floodplain  functions  associated  with 
the  use  and  modification  of  flood- 
plains  must  be  avoided,  to  the  extent 
possible. 
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C.  Actions  causing  definable  adverse 
impacts  (long-  or  short-term)  to  the 
natural  and  beneficial  floodplain  func- 
tions must  include  protection,  minimi- 
zation of  damage,  restoration,  and 
preservation  measures. 

D.  Public  lands,  minerals,  and  sub- 
surface estates  within  the  base  flood- 
plains  must  be  retained  under  BLM 
administration  except: 

1.  If  Federal.  State,  public  and  pri- 
vate institutions  and  parties  have  dem- 
onstrated the  ability  to  maintain,  re- 
store, and  protect  the  floodplain  on  a 
continuous  basis. 

2.  If  transfer  of  public  lands,  miner- 
als, and  subsurface  estates  is  mandat- 
ed by  legislation  or  Presidential  order. 

E.  Actions  or  proposed  actions  must 
be  monitored  to  ensure  the  incorpora- 
tion of  the  floodplain  objectives. 

.07  References. 

A.  Floodplain  Management  Guide- 
lines for  Implementing  Executive 
Order  11988,  printed  in  the  Federal 
Register,  Volume  43,  No.  29.  February 
10.  1978. 

B.  A  Unified  National  Program  for 
Floodplain  Management,  July  1976. 

C.  Guideline  for  determining  Flood 
Frequency,  Water  Resources  Council 
Bulletin  17A,  June  1977. 

.1  Protecting  and  Enhancing  Flood- 
plain  Functions.  The  Bureau  must 
evaluate  the  effects  any  proposed  plan 
or  action  will  have  on  a  floodplain. 
The  planning  and  evaluation  of  pro- 
posed actions  must  be  existing  BLM 
procedures  whenever  possible.  Flood- 
plain  management  must  be  carried  out 
primarily  through  the  use  of  the  Bu- 
reau's Planning  and  Environmental 
Assessment  Systems.  This  Manual  Sec- 
tion describes  the  decisionmaking 
process  for  actions  affecting  the  flood- 
plain. 

.11  Location  of  the  Proposed  Actioru 
The  Bureau  determines  whether  or 
not  the  proposed  action  or  part  of  the 
action  is  located  in  the  base  floodplain 
or  will  affect  the  floodplain  if  located 
outside  the  base  floodplain.  Only  criti- 
cal actions  must  be  identified  within 
the  critical  floodplain.  This  determina- 
tion is  necessary  to  evaluate  the 
impact  of  the  proposed  action  on  the 
floodplain  according  to  the  Bureau  of 
Land  Management  environmental  as- 
sessment process  and  during  the  plan- 
ning process. 

A.      Identification    in    the   Bureau 


NOTICES 

Planning  System.  The  Bureau  Plan- 
ning System  provides  for  the  identifi- 
cation and  delineation  of  the  base 
floodi^lain.  The  system  provides 
instructions  to  identify  the  anticipat- 
ed. The  identification,  delineation,  and 
recordation  occur  in  Steps  2  and  3  of 
the  Unit  Resource  Analysis  based  on 
existing  data  and  necessary  studies. 

B.  Other  Means  of  Identification. 
Where  existing  plans  do  not  contain 
floodplain  identification,  the  appropri- 
ate official  must  identify  the  base  and 
critical  floodplain  in  relation  to  the  lo- 
cation of  each  specific  proposed 
action.  This  identification  must 
extend  upstream  and  downstream 
beyond  the  boundaries  of  the  pro- 
posed action  far  enough  to  permit  an 
analysis  of  Impacts  the  proposal  may 
have  on  the  floodplain  functions 
beyond  the  project  boundaries. 

.12  Public  Participation.  The  public 
must  be  involved  in  the  decisiormiak- 
ing  process  for  all  actions  within  a 
floodplain  or  that  may  affect  it.  The 
type,  amount,  timing,  and  kinds  of 
public  participation  during  the  evalua- 
tion of  projects  proposed  in  flood- 
plains  may  vary  depending  upon  the 
action  proposed;  however,  a  minimum 
of  2  weeks  must  be  allowed  for  public 
comment.  Public  participation  occurs 
through  the  Bureau  environmental  as- 
sessment and  planning  processes.  BLM 
Manual  Section  1127  provides  guid- 
ance for  preparing  a  plan  for  such  par- 
ticipation. 

A.  Early  Notification.  The  public 
must  be  notified  as  early  as  possible 
that  a  contemplated  action  or  a  pro- 
posed action  may  occur  within  or 
affect  the  base  floodplain  or  critical 
floodplain  area.  (See  BLM  Manual 
Section  1790.)  This  notice  must  be 
issued  before  site  and  alternative  site 
identification  and  analysis  begins. 
Seek  public  help  in  the  process  of  al- 
ternative site  identification.  Indicate. 
if  possible,  if  the  action  may  result  in 
loss  of  human  life,  safety,  and  welfare, 
property,  and  natural  and  beneficial 
functions. 

B.  Notification  of  Tentative  Deci- 
sion. When  a  tentative  decision  has 
been  reached,  a  public  notification  is 
issued.  This  notification  requests  com- 
ments as  well  as  additional  material 
and  other  Information  which  was  pre- 
viously unknown  or  unavailable.  The 
decision  is  published  in  the  appropri- 
ate places,  such  as  the  Federal  Regis- 


ter, newspapers,  etc.  Actions  of  na- 
tional significance  or  impact  requiring 
environmental  statements  and  the  de- 
cisions are  required  to  be  published  in 
the  Federal  Register.  The  public 
reached,  is  provided,  at  a  minimum,  a 
2-week  review  period  for  comments. 
The  public  notice  includes: 

1.  A  time  period  for  receiving  public 
comments. 

2.  An  explanation  of  vyhy  the  action 
Is  proposed  to  be  located  in  the  flood- 
plain. 

3.  A  description  of  the  facts  consid- 
ered for  the  proposed  and  alternative 
actions. 

4.  A  description  of  how  the  action  is 
designed  to  minimize  harm,  restore, 
and  protect  the  floodplain. 

5.  A  statement  indicating  whether 
the  proposed  action  conforms  to  State 
or  local  floodplain  protection  stand- 
ards. 

6.  A  statement  about  how  the  action 
affects  natural  or  beneficial  floodplain 
functions. 

7.  A  statement  listing  other  involved 
agencies  and  individuals. 

C.  Clearinghouse  Notification.  The 
proposed  action  must  be  brought  to 
the  attention  of  the  State  and  area 
clearinghouses  established  under 
OMB  Circular  A-95.  (See  BLM  Manual 
Section  1785.)  At  a  minimum.  State 
and  area  clearinghouses  must  be  fur- 
nished the  information  Usted  below. 
The  information  document  should  not 
exceed  three  pages: 

1.  A  location  map  and  brief  descrip- 
tion of  the  proposal. 

2.  A  description  of  why  the  proposed 
action  must  be  located  in  the  flood- 
plain,  or  impact  the  floodplain. 

3.  A  listing  and  description  of  all  sig- 
nificant facts,  including  alternatives, 
considered  in  making  the  determina- 
tion. 

4.  A  statement  indicating  whether 
the  actions  conform  to  applicable 
State  or  local  floodplain  protections 
standards. 

.13  Assessing  the  Impacts  of  the  Pro- 
posed Action.  The  guidance  for  analyz- 
ing the  impacts  of  the  proposed  action 
is  found  in  the  Bureau's  environmen- 
tal assessment  process  (see  BLM 
Manual  Section  1791)  and  Bureau 
Planning  System  (BPS).  (See  BLM 
Manual  Sections  1601  through  1609.) 
The  environmental  assessment  must 
include  floodplain  analyses  which 
record  the  environmental  effects  of 


the  proposed  action. 

A.  Impacts  of  Alternatives.  Identify 
alternatives  and  their  possible  impacts 
using  the  procedure  outlined  in  BLM 
Manual  Sections  1791  and  1792.  and 
the  Management  Framework  Plan  of 
the  Bureau  Planning  System  (BLM 
Manual  Section  1608).  Identify  and 
evaluate  alternative  locations  outside 
the  floodplain.  The  alternative  sites  or 
methods  must  be  analyzed  as  thor- 
oughly as  the  proposed  action  itself 
has  been  analyzed. 

1.  Consider  No-Action  Alternative. 
This  alternative  measures  the  benefits 
or  losses  derived  from  no  action  as  op- 
posed to  a  contemplated  action. 

B.  Impacts  of  the  Proposed  Action. 
Identify  the  possible  impacts  using 
procedures  described  in  BLM  Manual 
Sections  1791  and  1792  and  discuss  all 
alternative  sites  or  methods  being  con- 
templated. Also,  assess  the  impacts  of 
any  action  outside  the  floodplain,  but 
affecting  the  floodplain.  The  analysis 
and  documentation  of  floodplain  im- 
pacts must  be  included  in  the  same 
document  used  for  environmental 
analysis.  For  any  analysis,  actions 
which  may  support  subsequent  actions 
must  be  considered  with  their  own  im- 
pacts. 

C.  Possible  Mitigating  and  Restoring 
Measures.  During  the  preparation  of 
the  environmental  assessment,  the 
special  means  to  minimize  adverse  im- 
pacts and/or  restore  and  protect  the 
existing  environment  must  be  identi- 
fied and  described  according  to  BLM 
Manual  Sections  1791  and  1792.  If 
there  are  alternative  proposals  for  ac- 
tions in  the  floodplain,  each  action 
must  be  complete  with  its  own  mitigat- 
ing and  restoring  measures. 

1.  These  measures  must  be: 

a.  Possible  and  practical. 

b.  Consistent  with  Bureau  plans,  and 
those  of  other  agencies  and  State  and 
local  governments. 

c.  Not  likely  to  cause  additional  ad- 
verse impacts. 

.14  Steps  in  the  Decision  Process. 
The  decision  process  contains  three 
separate  steps  to  ensure  that  all  con- 
siderations are  taken  into  account  in 
the  final  decision. 

A.  Selecting  the  Desired  Action.  The 
impacts  and  mitigating,  preserving, 
and  restoring  measures  of  the  pro- 
posed action  and  alternatives  must  be 
analyzed.  After  this  analysis,  a  tenta- 
tive decision  is  made  to  use  the  pro- 
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posed  or  an  alternative  action  that  will 
cause  the  least  amount  of  degradation 
to  the  beneficial  floodplain 
function(s),  and  environmental  values. 
If  a  location  outside  the  floodplain 
would  satisfactorily  accomplish  the 
same  purpose,  do  not  locate  the  action 
in  the  floodplain. 

B.  Reevaluating  the  Selected  Action. 
The  selected  action  must  be  reevaluat- 
ed after  receiving  public  comments 
(see  .12B).  Comments  are  incorporated 
into  plans  for  the  selected  action.  In 
some  cases,  a  different  action  may  be 
chosen  because  the  public  comments 
have  provided  information  that  was 
unknown  or  not  available  when  the 
tentative  selection  was  made.  A  deci- 
sion document  or  notice  must  be 
issued  to  the  public  explaining  the 
final  decision. 

C.  Implementing  the  Decision.  Im- 
mediately after  issuing  the  decision 
document,  other  documents  such  as 
contracts  or  land  use  authorizations 
are  prepared.  All  actions  that  affect 
floodplain  functions  are  monitored 
and  recorded  according  to  the  ap>pro- 
priate  Manual  Sections.  The  monitor- 
ing action  ensures  that: 

1.  Mitigating,  preserving,  and  restor- 
ing measures  are  mandated  in  any  con- 
struction documents  or  land  use  au- 
thorization terms  and  conditions. 

2.  Terms  and  conditions  of  a  con- 
tract or  land  use  authorization  are  sat- 
isfactorily completed. 

.2  Floodplain  Management  Plan. 
The  floodplain  Executive  Order  11988 
states  that  all  Federal  agencies  must 
provide  floodplain  management  lead- 
ership. The  Federal  Land  Policy  and 
Management  Act  (Sections  102(a)  (8) 
and  (ID),  requires  protection  and 
management  of  the  public  lands.  The 
preparation  of  floodplain  management 
activity  plans  can  assist  in  the  accom- 
plishment of  these  mandates.  Activity 
plans  to  accomplish  the  above  man- 
agement must  be  developed  similarly 
to  other  Bureau  activity  plans.  (See 
BLM  Manual  Section  1601.)  The  flood- 
plain  for  which  an  activity  plan  is  pre- 
pared must  be  identified  through  the 
Bureau  Planning  System,  The  activity 
plan  must  address  protection,  restora- 
tion, and  maintenance  of  the  flood- 
plain  functions.  It  must  also  incorpo- 
rate those  measures  that  are  necessary 
for  the  protection  of  human  safety, 
life,  welfare,  and  property. 

.21  Content  of  Plan  (Reserved) 
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.22  Plan  Development  Process  (Re- 
served) 

Glossary  of  Terms 


Action:  any  Federal  activity  for: 

(1)  Acquiring,  managing,  and  dispos- 
ing of  Federal  lands  and  facilities. 

(2)  Providing  federally  undertaken, 
financed,  or  assisted  construction  and 
improvements. 

(3)  Conducting  Federal  activities  and 
programs  affecting  land  use,  including, 
but  not  limited  to,  water  resources  and 
related  land  resources  planning,  regu- 
lating, and  licensing  activities. 

B 

Base  Flood:  The  flood  level  which 
has  a  1  percent  chance  of  occurring  in 
any  given  year  (also  known  as  a  100- 
year  flood). 

Base  Floodplain:  The  area  of  land 
inundated  by  the  base  flood. 


Critical  Flood:  The  flood  level  which 
has  a  0.2  percent  chance  of  occurring 
in  any  given  year  (known  as  a  500-year 
flood). 

Critical  Floodplain:  The  500-year 
floodplain  (0.2  percent  chance  flood- 
plain). 

Critical  Action:  Actions  and  land  use 
allocations  in  aresis  where  even  a 
slight  chance  of  flooding  is  too  great. 

DevelopmenL  Any  land  use  that 
alters  the  land,  affects  the  natural  and 
beneficial  floodplain  functions,  or 
would  be  affected  by  flooding. 

Definable:  The  boundary  or  limit  of 
a  specific  impact  that  can  be  recog- 
nized and  documented. 


Flood  or  Flooding:  A  general  and 
temporary  condition  of  partial  or  com- 
plete inundation  of  normally  dry  land 
areas  from  the  overflow  of  inland  and/ 
or  tidal  waters,  and/or  the  unusual 
and  rapid  accumulation  of  runoff  of 
surface  waters  from  any  source. 

Floodplain:  Land  areas  susceptible 
to  being  flood-inundated  from  any 
source,  including  small  and  often  dry 
watercourses  and  areas  adjoining 
coastal  waters,  areas  along  rivers, 
streams,  and  lakes. 

Floodplain  Function:  The  natural 
biological,  physical,  ecological  and  en- 
vironmental   actions    that    commonly 
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occiir  in  a  floodplain. 

Floodplain  Management-  All  actions 
taken  to  preserve,  restore,  and  main- 
tain tiie  natural  and  beneficial  func- 
tions of  floodplains  and  to  prevent  or 
minimize  the  loss  of  human  life,  and 
promote  safety,  welfare,  and  protect 
property. 

Floodplain  Valuer:  The  beneficial 
uses  of  the  floodplain  including  es- 
thetics, wildlife  habitat,  and  uses  by 
humans. 

M 

Maintain:  To  keep  up  and  to  repair 
as  necessary  to  retain  the  current  bio- 
logical, physical,  and  environmental 
features  of  a  floodplain. 

Minimize:  To  reduce  to  the  smallest 
possible  amount  or  degree. 

Mitigation:  Measures  or  tasks  taken 
to  minirrize  or  eliminate  definable  ad- 
verse impacts. 


Practical-  Capable  of  being  done 
within  existing  constraints.  The  test  of 
what  is  practical  depends  upon  the  sit- 
uation and  includes  consideration  of 
the  pertinent  factors,  such  as  environ- 
ment, cost,  and  technology. 

Preserve:  To  prevent  modification  to 
the  natural  floodplain  environment  or 
to  maintain  it  as  closely  as  possible  to 
its  natural  state.       I 


Restore:  To  reestablish  a  setting  or 
environment  in  which  the  natural  and 
beneficial  functions  of  the  floodplain 
can  again  operate. 

Arnold  E.  Petty. 
Acting  Associate  Director, 
Bureau  of  Land  Management 
March  16.  1979. 
(FR  Doc.  79-7918  Piled  3-14-79;  8:45  ami 


NOTICES 

description  reading  T.  30  N..  R.  50  E.  is 
corrected  to  read  T.  30  N.,  R.  54  E. 

Wm.  J.  Malencik. 
Chief,  Division  of 
Technical  Services. 
[FR  Doc.  79-7840  Piled  3-14-79:  8:45  am] 


[4310-84-M] 

[N  12216] 
NEVADA 

Co(T*ctien  of  Order  Providing  for  Opening  of 
Public  Land 

In  FR  Doc.  78-32986  appearing  on 
page  55002  of  the  Federal  Register  of 
November  24,  1978,  which  restored 
637.23  acres  of  public  land  to  the  oper- 
ation of  the  public  land  laws,  the  land 


[4310-84-M] 

[NM  35779] 

NEW  MEXICO 

Applicotlofi 

March  6,  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  185).  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576).  Gas  Company  of 
New  Mexico  has  applied  for  several  2- 
inch.  4-inch  and  6-inch  natural  gas 
pipelines  right-of-way  across  the  fol- 
lowing lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  27  N..  R.  9  W.. 
Sec.  5.  SE''«SWV«; 
Sec.   6.    loU   6.   9.    13.    14.   E'/^SWA   and 

SW'/.SE'*: 
Sec.  7.  N'aNE'.  and  SE%NEV,: 
Sec.  8.  SHNEV4,  W',4WV4.  E^NWV«   and 

SE''4SW"4; 
Sec.  9.  SW'iNW'A  and  NViSW'A: 
Sec.  17.  NEV«NWV«  and  W'/iNWV«. 
T.  28  N..  R.  9  W.. 
Sec.  7.  lots  2.  3.  5  and  SEViSWVi: 
Sec.  18.  lots  1.  2.  4.  NWy«NEV,.  SEV,SWV« 

andSWv;SE'«: 
Sec.  19.  lot  1  and  NW'/.NE'A. 
T.  29  N..  R.  9  W., 

Sec.  31.  lots  17  and  18. 
T.  27  N..  R.  10  W.. 
Sec.  1.  lots  2.  4.  6.  7.  SWV,NEV4.  SViNWV*. 

NWV«SWV4  and  NWV4SE'/4: 
Sec.    2.    loU    1.    2.    3.   4,   NEV4SWy4    and 

NWV4SE'4: 
Sec.  3,  lot  2  and  SMiSWV4: 
Sec.  4.  loU  2.  3.  4.  S'.^NEy4,  8WV4NWV4, 

WM1SWV4  and  SEV4SWV4. 
Sec.  9.  NHNEV4.  EVtWV^.  NWy4SWy4  and 

swv4SEy4: 
Sec.  10.  Nwy4Nwy4: 

Sec.  12.  lot  1: 

Sec.  16.  NV^NEy4.  SEy4NEy4.  E</^WVi  and 

wyjSwy4: 

Sec.       21.       N>^NEy4.      SEy4NEy4       and 
NEV4NWV4. 
T.  28  N..  R.  10  W., 
Sec.  7.  SV4SEV4: 

Sec.  9.  SHSWV4  and  Swy4SE^; 
Sec.  10.  lot  2  and  S^Sv^; 
Sec.  ll.SW'/4SWV4: 
Sec.  13.  E'>4NEy4  and  SE'/.SWy4; 
Sec.  14.  SWy4NEy4  and  S'/ilVffV*: 
Sec.  15.  N'^NEy4.  S'AHV,  and  W^iSWy4: 


Sec.  16.  NWNEV4.  SEy4NEy4.  NWSWy4  and 
NEy4SEy4; 

Sec.   17.  SWV4NEy4.  WH8Wy4.  SEMiSWV* 

and  SEWi: 
Sec.  18.  lots  3,  4.  W^NEy4,  SEy4NWy4  and 

NEy4Swy4: 

Sec.    19,   lots   3,    4,    NEy4NEy4,   8'^NEy4, 
SEy4NWy4.  NEy4SWy4  and  SEy4SEy4: 

Sec.  20.  Nwy4NEy4.  N'^Nwy4.  w^swy4. 

SE  y4S W  V4  and  S  MiSE  y4 : 
Sec.      21.      8Ey4NEy4,     8Wy4SWy4      and 

EViSEy4: 

Sec.       22.       NWy4NWy4.      SWN>/^       and 

swy4Swy4: 
Sec.      23.      SEy4NWy4,      NViSWy4      and 
swy4Swy4: 

Sec.  24,  NWNEy4,  NEy4SWy4.  NWy4SWy4 

andSMiSMi: 
Sec.      25.      SWy4NEy4.      S^NWy4      and 

SW<.4SWy4; 
Sec.    26.    NWy4NEy4.    S'/4NV4.    NEV,NWy4. 

WWSWyi.  SEy4SWy4  and  SEV,SEy4; 
Sec.  27.  E^^NEV..  S'/iSVfV*,  NEV«SE'/4  and 

wyiSEy4: 

Sec.    28.   NEV4NEy4.   S<^NEy4.  8Ey4NWy4. 

NEy4SWy4  and  S'^SWy4; 
Sec.     30.     lot     3.     NEy4NEV4.     W'/iNEy4. 

SEy4NWy4  and  NEy4Swy4: 

Sec.  31.  lot  1  and  NE'/4NW'/4: 

Sec.    32.    NE'4NEV4.    SWNEW.    NEV4SWy4 

andNW''iSEy4: 
Sec.  33.  EV,NE'/i.  NWy4NWy4  and  E'/jWV^; 
Sec.  34.  S'-%NEy4.  NyiNWy4.  SWV4SEV4  and 

E"jSEy4: 

Sec.      35.      NEy4NEU.      WVaNEy4      and 

wyjswy4: 

Sec.  36.  SWV,NE'/4,  SEy4NWy4.  SWMi  and 
SWViSEV4. 
T.  29  N..  R.  10  W., 

Sec.  34.  W'/»SWy4. 
T.  27N.,  R.  11  W., 
Sec.   1,  lot  4,  SWy4NWy4,  WV2SWy4  and 

SE'/iSWV.; 
Sec.  12,  WViNEV*.  HE'UITWV*  and  W'^WVi. 
T.  28N.,  R.  11  W., 
Sec.  13,  SWV4NEy4,  SEy4NWy4.  SWy4  and 

SEy4SEV4: 
Sec.  14,  SWy4SEy4  and  E'.^SE'^: 
Sec.  23.  NWy4NEy4  and  NEV4NWy4; 

Sec.  24.  NEy4NEy4: 

Sec.  25.  SWV4SWy4  and  SV^SEy4: 
Sec.  35.  SEy4NEy4.  SEy4SWV«  and  S</^SEy4: 
Sec.     36.     NWy4NEy4.     NEy4NWV4     and 
WWWV4 

These  pipelines  will  convey  natural 
gas  across  59.965  miles  of  public  land 
in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District    Manager,    Bureau    of    Land 


Management,   P.O.    Box   6770.   Albu- 
querque, New  Mexico  87107. 

Fred  E.  Padilla, 
Chief,  Branch  of  Lands  and     \ 
Minerals  Operations. 
IFR  Doc.  79-7833  Piled  3-14-79;  8:45  am) 


[4310-84-Ml 

[NM  357661 

NEW  MEXICO 
Application 

March  5.  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  185).  as 
amended  by  the  Act  of  November  16. 
1973  (87  Stat.  576).  Southern  Union 
Gathering  Company  has  applied  for  a 
right-of-way  Involving  several  two-and 
four-inch  natural  gas  pipelines  across 
the  following  lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  30  N..  R.  9  W.. 
Sec.  19.  SEy4SEy4: 
Sec.  28.  NWy4NWy4  and  SWy4SWy4: 
Sec.  29.  NV^NVi; 
Sec.   30.   lot   2.   NEy4NEy4,   SViNEy4   and 

SEy4Nwy4. 

T.  30  N..  R.  10  W.. 
Sec.  25.  loU  6.  7.  8.  11.  12  and  13; 
Sec.  26.  lots  13.  14.  15  and  16. 

These  pipelines  will  convey  natural 
gas  across  4.545  miles  of  public  lands 
in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management.  P.O.  Box  6770.  Albu- 
querque. New  Mexico  87107. 

Fred  E.  Padilla. 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc.  79-7834  Piled  3-14-79;  8:45  am] 


[4310-84-M] 

[NM  362361 

NEW  MEXICO 

Prop«**d  Withdrawal  and  losorvotieii  •! 


March  6,  1979. 
The  Corps  of  Engineers.  Department 


NOTICES 

of  the  Army,  filed  application  NM 
36236,  for  the  withdrawal  of  the  fol- 
lowing described  lands  from  settle- 
ment, sale,  location,  or  entry,  under  all 
of  the  general  land  laws,  including  the 
mining  laws  and  the  mineral  leasing 
laws  subject  to  valid  existing  rights: 

Indian  Meridian,  OKLAHOitA 

T.  3  N.,  R.  13  W., 
Blocks  15,  34,  35,  and  36  of  the  Golden 
Pass  Townsite,  located  in  the  SEy4SEy4 
Section  19,  and  SWy4SWy4  Section  20. 

The  lands  described  contain  10.32 
acres,  more  or  less,  in  Comanche 
County. 

The  Department  of  the  Army  de- 
sires that  the  lands  be  withdrawn  for 
the  continued  use  for  troop  maneuvers 
and  field  artillery  firing  exercises. 

For  a  period  of  30  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  (jonnec- 
tion  with  the  proposed  withdrawal 
may  present  their  views  in  writing  to 
the  undersigned  authorized  officer  of 
the  Bureau  of  Land  Management. 

Pursuant  to  section  204(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  notice  is  hereby  given 
that  an  opportunity  for  a  public  hear- 
ing is  afforded  in  connection  with  the 
proposed  withdrawal.  All  Interested 
persons  who  desire  to  be  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  for  a  hearing  to  the 
State  Director,  Bureau  of  Land  Man- 
agement. P.O.  Box  1449,  Santa  Fe, 
New  Mexico  87501.  on  or  before  April 
16,  1979.  If  a  public  hearing  Is  sched- 
uled, notice  will  be  published  in  the 
Federal  Register  giving  the  time  and 
place  of  such  hearing.  The  public 
hearing  will  be  scheduled  and  conduct- 
ed In  accordance  with  Bureau  of  Land 
Management  Manual.  Section 
2351. 16B. 

The  Department  of  the  Interior's 
regulations  provide  that  the  author- 
ized officer  of  the  Bureau  of  Land 
Management  will  undertake  such  in- 
vestigations as  are  necessary  to  deter- 
mine the  existing  and  potential  de- 
mands for  the  lands  and  their  re- 
sources. He  will  also  undertake  negoti- 
ations with  the  applicant  agency  with 
the  view  of  assuring  that  the  area 
sought  is  the  minimum  essential  to 
meet  the  applicants  needs,  providing 
for  the  maxlmimi  concurrent  utlliza- 
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tlon  of  the  lands  for  purposes  other 
than  the  applicant's  and  reaching 
agreement  on  the  concurrent  manage- 
ment of  the  lands  and  their  resources. 

The  authorized  officer  will  also  pre- 
pare a  report  for  consideration  by  the 
Secretary  of  the  Interior,  who  will  de- 
termine whether  or  not  the  lands  will 
be  withdrawn  and  reserved  as  request- 
ed by  the  applicant  agency.  The  deter- 
mination of  the  Secretary  on  the  ap- 
plication will  be  published  In  the  Fed- 
eral Register. 

The  Secretary's  determination  shall, 
in  a  proper  case,  be  subject  to  the  pro- 
visions of  section  204(c)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2752.  The  above-de- 
scribed lands  are  temporarily  segre- 
gated from  the  operation  of  the  public 
land  laws,  including  the  mining  laws 
and  the  mineral  leasing  laws,  to  the 
extent  that  the  withdrawal  applied 
for,  if  and  when  effected,  would  pre- 
vent any  form  of  disposal  or  appropri- 
ation under  such  laws.  Current  admin- 
istrative Jurisdiction  over  the  segre- 
gated lands  will  not  be  affected  by  the 
temporary  segregation.  The  segrega- 
tive effect  of  this  proposed  withdrawal 
shall  terminate  upon  (1)  rejection  of 
the  application  by  the  Secretary:  (2) 
withdrawal  of  the  lands  by  the  Secre- 
tary; or  (3)  the  expiration  of  two  years 
from  the  date  of  publication  of  this 
notice,  (March  15.  1981). 

All  communications  (except  from 
public  hearing  requests)  In  connection 
with  this  proposed  withdrawal  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations.  Divi- 
sion of  Technical  Services.  Bureau  of 
Land  Management,  Department  of  the 
Interior,  P.O.  Box  1449,  SanU  Fe.  New 
Mexico  87501. 

Fred  E.  Padilla, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 

[PR  Doc.  79-7835  Piled  3-14-79:  8:45  am] 


[4310-84-M] 


[NM  357761 

NEW  MEXICO 

Appllcatian 

March  9. 1979. 

Notice  Is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
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I 


ing  Act  of  1920  (30  U.S.C.  185).  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576),  Gas  Company  of 
New  Mexico  has  applied  for  several  2- 
inch.  4-inch.  6-inch  and  8-inch  natural 
gas  pipelines  right-of-way  across  the 
following  lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  28  N,  R.  9  W.. 
Sec.    7.    lots    1.    2.    3.   5.   SEV«SWV4    and 

swv.SE'/,: 

Sec.  8.  SE'/4SE'/«: 
Sec.  17,  NS^NEy4; 
Sec.     18.     lots     1.     3.     NW'«NEy«     and 

NEViNWV.: 
Sec.  19.  lots  2.  3  and  NE%SW%. 
T.  29  N..  R.  9  W.. 
Sec.  29.  lot  7; 
Sec.  30.  lots  9.  10  and  13; 
Sec.  31.  lots  6.  7.  9.  11.  12.  13.  14.  15.  16.  18. 

19  and  20. 
T.  28  N..  R.  10  W.. 
Sec.  8.  lot  2.  SEV,SWVi  and  S'-jSEV«: 
Sec.  9.  lot  1.  and  S'^S'i: 
Sec.  10.  lots  1.  2.  3.  and  SHSEV,; 
Sec.  11.  lots  2,  4  and  S"::SEV«; 
Sec.  12.  lots  3,  4.  S'^SW^,  and  SE'iSE'/,; 
Sec.    13.    N^NE'm.   SW'4NEV4.    WW    and 

N^SEV4: 
Sec.    14.   W^iNE'/*.  BE"*SKy*.   KWV,  and 

NEWSEV4: 
Sec.   15.  SE",NE'-;.  W'iNWV«.  SEV4NWV« 

and  N'iSEW: 
Sec.  18.  NWVhNE''4  and  NW'/iNWV«; 
Sec.  17.  NViN'^  and  SW'-4NWv,; 
Sec.    18.    lot    1.    NV;:NEV,.   SE>'4NE>4    and 

ne",nw'm: 

Sec.    24.    EV,E'.4.    NEV4NW'/«.    W'-sNWV 
NW-SW-i.  SE'.4SW''4  and  SW'^SEW. 
T.  29  N..  R.  10  W.. 
Sec.    31.    lots   2.    3.   S';,NE''4.    BEV4NWV(,, 

NE',SW'.4andE'.,SE''4; 
Sec.  34.  SE''«NE'-4.  WSWW  and  S'/jSEV4: 
Sec.  35.  WV,SW''4,  SE'-4SW^  and  S'jSEV4. 
T.  28N..  R.  11  W.. 
Sec.  13.  N'.iNE'/,  and  NEV«NW'''4. 

These  pipelines  will  convey  natural 
gas  across  29.080  miles  of  pubhc  lands 
in  San  Juan  County.  New  Mexico. 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so.  under  what  terms 
and  conc'itions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  6770.  Albu- 
querque. New  Mexico  87107. 

Raul  E.  Martinez. 
Acting  Chief.  Branch  of  Lands 
and  Minerals  Operations. 
IFR  Doc.  79-7836  Filed  3-14-79;  8:45  am] 


[4310-84-M] 


[NM  35778] 

NIW  MEXICO 

Application 

March  5.  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  185),  as. 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576).  Southern  Union 
Gathering  Company  has  applied  for 
several  2-inch.  4-inch  and  6-inch  natu- 
ral gas  pipelines  right-of-way  across 
the  following  lands: 

New  Mexico  Primcipal  Meridian.  New 
Mexico 

T.  30  N..  R.  12  W.. 
Sec.  4.  lot  3; 

Sec.       6.       SEV4NWV4.       EV4SW'/4       and 

SWV«SE''4; 
Sec.  7.  NE''4.  EViSWV«  and  NWV4SEV4; 
Sec.   8.   SWV«NWV4.   N'3SW'/4.   SE'/4SWV4. 

N'-.-SEW  and  SWV4S£"'4; 
Sec.  9.  S'/iNWV«; 

Sec.  17.  NWNH.  SW'.4NWW  and  WViSWV4. 
T.  31  N..  R.  12  W.. 
Sec.    33.    NWNEV4.    SWy4NE'4.    E'^^^N<^. 

SWV4SW'/4  and  NWV4SEV«. 
T.  30  N..  R.  13  W.. 
Sec.  1.  lots  1.  2.  SWV4NEV4.  SEViNWv,  and 

NV,SWy4; 
Sec  6.  SE'4NE'-4: 
Sec.  11.  WWW^: 
Sec.  14.  NW'.4NWV<i; 
Sec.    15.    EVzNE'4.    SWV4NE"'4.    E'iSW'A, 

SWWSWv,  and  NWV4SE'/4; 
Sec.  20.  NE''4NWV4; 
Sec.  21.N'iNEV4; 
Sec.    22.    NWv.NE'/i.    SMiNE'-i.    N'<»NWV4. 

SWV.NW'4.  NV,SWV4  and  SEWSW'^; 
See.  23.  W''jSWV4; 
Sec.   25.  SW'4NEV4.  SEV.NWV,.  NWSW% 

and  SV,SE'4; 
Sec.  26.  E'jNE'i  and  NE^SE'^; 
Sec.  27.  NE''4NWV4.  WWWV,.  E'jSW'A  and 

S'.SEU; 
Sec.  33.  SE'4NE"4.  E'^SE'/4  and  SWV4SEV4: 
Sec.  34.  NW'4NWy4. 

These  pipelines  will  convey  natural 
gas  across  19.418  miles  of  public  lands 
in  San  Juan  County.  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 


District  Manager,  Bureau  of  Land 
Management.  P.O.  Box  6770,  Albu- 
querque. New  Mexico  87107. 

Fred  E.  Padilla, 
Chi^,  Branch  of  Lands  and 
Minerals  Operations. 
[PR  Doc.  79-7837  PUed  3-14-79;  8:45  am] 


[4310-84-M] 


NEVADA 


[4310-84-M] 

I  [NM  357811 

NEW  MEXKO 
AppNcativn 

March  7, 1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576).  Gas  Company  of 
New  Mexico  has  applied  for  a  right-of- 
way  involving  several  two-  and  four- 
Inch  natural  gas  pipelines  across  the 
following  lands: 

New  Mexico  Principal  Mcridiam.  New 
Mexico 

T.  27  N..  R.  10  W.. 

Sec.  30.  lot  4: 

Sec.  31.  lot  1. 
T.  27N..  R.  11  W.. 

Sec.  M.XV^NWv,  and  SW"4SW%: 

Sec.   15.  lots  4.  5.  9.  WV.NEV4,  6EV,NEV4 
andSEV4SE'4; 

Sec.  23.  NEV4SE''4  and  SWSEV4; 

Sec.  24.  NWWSWW; 

Sec.  25.  SEV4SEV4; 

Sec.  26.  NW'..NE'/4: 

Sec.  35.  NE'4NEV4: 

Sec.  36.  SWV4NW'/4. 

These  pipelines  will  convey  natural 
gas  across  4.584  miles  of  public  lands 
in  San  Juan  County.  New  Mexico. 

The  purpose  of  this  notice  Is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management.  P.O.  Box  6770.  Albu- 
querque. New  Mexico  87107. 

Fred  E.  Padilla. 
Chief,  Branch  of  Lands  and 
Minerals  Operations. 
(FR  Doc.  79  7838  Filed  3-14-79;  8:45  am] 


Winnvmucco  District  Grazing  Advisory  Board 
Mooting;  Correction 

March  8,  1979. 

Notice  is  hereby  given  of  a  date  cor- 
rection in  the  March  8,  1979  Federal 
Register  announcing  the  Winnemucca 
District  Grazing  Advisory  Board  Meet- 
ing. The  original  notice  stated  the 
meeting  will  be  held  on  March  27, 
1979.  The  correct  date  of  the  meeting 
is  May  1.  1979. 

Publication  of  this  notice  is  in  ac- 
cordance with  Public  Law  92-463.  The 
meeting  will  begin  at  10  a.m.  in  the 
conference  room  of  the  Bureau  of 
Land  Management  Office  at  705  E.  4th 
Street,  Winnemucca.  Nevada. 

The  agenda  for  the  meeting  will  in- 
clude: 1)  briefing  on  the  land  use  plan- 
ning process  and  environmental  state- 
ment schedules.  2)  discussion  of  pro- 
jects in  the  annual  work  plan.  3)  read- 
ing of  letters  and  public  comment 
period,  4)  update  of  the  wild  horse  and 
burro  program,  and  5)  arrangements 
for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  malce  oral 
statements  to  the  Board  between  1 
p.m.  and  2  p.m.  on  Tuesday.  May  1. 
1979,  or  file  written  statements  for  the 
Board's  consideration.  Anyone  wishing 
to  make  an  oral  statement  must  notify 
the  District  Manager.  Bureau  of  Land 
Management,  705  E.  4th  Street,  Win- 
nemucca, Nevada,  89445  by  April  17, 
1979.  Depending  on  the  nimiber  of 
persons  wisliing  to  make  oral  state- 
ments, a  per  person  time  limit  may  be 
established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the  Dis- 
trict Office  and  be  available  for  public 
inspection  and  reproductions  (during 
regular  business  hours)  within  30  days 
following  the  meeting. 

Roger  J.  McCormack, 
i4ssoctate  State  Director,  Nevada. 
(FR  Doc.  79-7839  Filed  3-14-79;  8:45  am] 


[4310-84-M] 

[Wyoming  66906] 
WYOMING 
Applicotiow 

March  7, 1979. 
Notice  is  hereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing 


Act  of  1920,  as  amended  (30  U.S.C. 
185),  the  Colorado  Interstate  Gas 
Company  of  Colorado  Springs,  Colora- 
do field  an  application  for  a  right-of- 
way  to  construct  a  4'/i  inch  O.D.  pipe- 
line and  appurtenant  facilities  for  the 
purpose  of  transporting  natural  gas 
across  the  following  described  public 
lands: 

Sixth  Principal  Meridian.  Wyoming 

T.  14  N..  R.  92  W.. 

Sec.  2.  lot  8  and  SWy4NEV4  and  S'aNW'^: 

Sec.  3.  lot  6  and  SWNEV4. 
T.  15  N..  R.  92  W.. 

Sec.      35.      NEV,SWy4.      SViSW^i      and 
NWV4SEy4. 

The  proposed  pijjeline  will  transport 
natural  gas  from  the  Grynberg  Feder- 
al #2-1  Well  at  a  location  in  the  NEV4 
of  section  2.  in  a  generally  southwest- 
erly direction  to  a  point  in  section  3. 
and  thence  in  a  generally  northwester- 
ly direction  to  the  point  of  connection 
with  the  existing  natural  gas  pipeline 
facilities  in  the  NE'/i  section  3.  T.  14 
N.,  R.  92  W.  In  addition,  a  proposed 
natural  gsis  line  will  extend  from  the 
Hamilton  Federal  #35-1  Well  location 
in  the  SVi  section  35,  T.  15  N.,  R.  92 
W.,  southerly  to  a  point  of  connection 
with  the  proposed  line  located  within 
section  2.  T.  14  N..  R.  92  W.,  Carbon 
County.  Wyoming. 

T\^e  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  wiU 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so.  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  do  so  prompt- 
ly. Persons  submitting  comments 
should  include  their  name  and  address 
and  send  them  to  the  District  Man- 
ager. Bureau  of  Land  Management, 
1300  Third  Street,  P.O.  Box  670,  Raw- 
lins, Wyoming  82301. 

Marla  B.  Bohl, 
Acting  Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc.  79-7841  FUed  3-14-79;  8:45  am] 


[4310-84-M] 

[Wyoming  66649] 

WYOMING 

Application:  Corroction 

March  6, 1979. 
In   FR   Doc   79-4976   appearing   at 
page  9812  in  the  Federal  Register  of 


February  15.  1979,  the  first  paragraph 
is  corrected  In  the  seventeen  line  by 
deleting  NEV«SWy4  and  adding  in  its 
palce  NEV4SEV4. 

Marla  B.  Bohl, 
Acting  Chief,  Branch  of  Lands 
and  Minerals  Operations. 
(FR  Doc.  79-7842  Filed  3-14-79;  8:45  am] 


[4310-55-M] 

Fish  and  Wildlifo  Sorvics 

ENDANGERED  SPECIES  PERMIT 

Rocoipt  of  Application 

Applicant:  Patuxent  Wildlife  Re- 
search Center,  U.S.  Fish  and  Wildlife 
Service,  Laurel,  Maryland  20811. 

The  applicant  requests  an  amend- 
ment to  his  permit  for  scientific  re- 
search with  brown  pelicans  (Pelicanus 
occidentalis)  to  allow  taking  a  5-cc 
blood  sample  from  up  to  20  birds  from 
colonies  where  unusual  mortality  is 
discovered. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  In  Room  601,  1000  N. 
Glebe  Road,  Arlington.  Virginia,  or  by 
writing  to  the  Director,  U.S.  Fish  and 
Wildlife  Service  (WPO).  Washington, 
D.C.  20240. 

This  application  has  been  assigned 
file  number  PRT  2-633.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16, 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  6,  1979. 

Donald  G.  Donahoo, 
Chief,    Permit   Branch,    Federal 
Wildlife    Permit    Office,     U.S. 
Fish  and  Wildlife  Service. 
(FR  Doc.  79-7758  Filed  3-14-79;  8:45  am] 


[4310-55-M] 

ENDANGERED  SPECIES  PERMIT 
Rocoipt  of  Application 

Applicant:  Robert  W.  Orr,  16  Stan- 
Way.  Mountain  View,  California 
94040. 
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NOTICES 


15793 


15792 

The  applicant  requests  a  permit  to 
purchase  one  pair  of  masked  bobwhite 
quail  (Colinus  virginianus  ridgwayi) 
in  interstate  commerce  from  Mr.  Sey- 
mour Levy  of  Tuscon.  Arizona,  for 
propagation. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601.  1000  N. 
Glebe  Road.  Arlington,  Virginia,  or  by 
writing  to  the  Director.  U.S.  Fish  and 
Wildlife  Service  (WPO).  Washington. 
D.C.  20240. 

This  application  has  been  assigned 
file  number  PRT  2-3867.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16, 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  6.  1979. 

Donald  G.  Donahoo. 
Chief.    Permit    Branch,    Federal 
Wildlife    Permit    Office,     U.S. 
Fish  and  Wildlife  service. 

If^fXx.  79-7759  Piled  3-14-79;  845  am] 


[4310-55-M] 

ENDANGERED  SPECIES  PERMIT 
Receipt  of  Applicafion 

Applicant:  Louisiana  Purchase 
Garden  and  Zoo,  P.O.  Bo.\  123, 
Monroe,  Louisiana  71201. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
(1)  male  and  one  (1)  female  black  and 
white  ruffed  lemur  (Lemur  variegatus) 
from  the  Duke  University  Primate 
Center,  Durham.  North  Carolina,  for 
exhibition  and  enhancement  of  propa- 
gation. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601,  1000  N. 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  Director.  U.S.  Fish  and 
Wildlife  Service  (WPO).  Washington, 
D.C.  20240. 


NOTICES 

This  application  has  been  assigned 
file  number  PRT  2-3859.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16. 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  6,  1979. 

Donald  G.  Donahoo, 
Chief.    Permit    Branch.    Federal 
Wildlife    Permit    Office.     U.S. 
Fish  and  Wildlife  Service. 
[FR  Doc.  79-7760  Piled  3-14-79:  8:45  am) 


[4310-55-M] 

.     ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Applicant:  Memphis  Zoo  and  Aquar- 
ium. Overton  Park.  Memphis.  Tennes- 
see 38112. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
(1)  male  and  two  (2)  female  orang- 
utans from  the  San  Diego  Zoological 
Garden.  San  Diego.  California,  for  ex- 
hibition and  enhancement  of  propaga- 
tion. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601.  1000  N. 
"Glebe  Road.  Arlington,  Virginia,  or  by 
writing  to  the  Director.  U.S.  Pish  and 
Wildlife  Ser\ice  (WPO),  Washington. 
D.C.  20240. 

This  application  has  been  assigned 
file  number  PRT  2-3466.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16, 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  6,  1979. 

Donald  G.  Donahoo, 
Chief,    Permit    Branch,    Federal 
Wildlife    Permit    Office.     U.S. 
Fish  and  Wildlife  Service. 
tPR  Doc.  79-7761  Piled  3-14-79;  8:45  am] 


[4310-55-M] 

ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Applicant:     San     Diego     Zoological 


Garden,  P.O.  Box  551.  San  Diego.  Cali- 
fornia 92112. 

The  applicant  requests  an  amend- 
ment to  their  Endangered  Species 
Permit  (PRT  2-289)  to  authorize  the 
importation  of  wild-caught  Proboscis 
monkeys  (Nasalis  larvattis)  that  are 
presently  held  in  captivity  at  various 
zoological  parks  and  scientific  institu- 
tions. They  are  presently  authorized 
to  import  only  captive-bred  Proboscis 
monkeys. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  request  are  availa- 
ble to  the  public  during  normal  busi- 
ness hours  in  Room  601.  1000  N.  Glebe 
Road.  Arlington.  Virginia,  or  by  writ- 
ing to  the  Director,  U.S.  Fish  and 
Wildlife  Service  (WPO),  Washington. 
D.C.  20240. 

This  permit  has  been  assigned  file 
number  PRT  2-289.  Interested  persons 
may  comment  on  this  request  by  sub- 
mitting written  data,  views,  or  argu- 
ments to  the  Director  at  the  above  ad- 
dress on  or  before  April  16,  1979. 
Please  refer  to  the  file  number  when 
submitting  comments. 

Dated:  March  5,  1979. 

Donald  G.  Donahoo, 
Chief,    Permit    Branch,    Federal 
Wildlife    Permit    Office,     U.S. 
Fish  and  Wildlife  Sermce. 
IFR  Doc.  79-7762  Filed  3-14-79;  8:45  am] 


[4310-55-M] 

ENDANGERED  SPEQES  PERMIT 
Receipt  of  Application 

Applicant:  U.S.  Pish  and  Wildlife 
Service,  Patuxent  Wildlife  Research 
Center,  Laurel.  Maryland  20811. 

The  applicant  requests  an  amend- 
ment to  his  permit  for  bald  eagle  (Ha- 
liaeettts  leucocephalus)  research,  the 
application  for  which  was  published  in 
the  FFa)ERAL  Register  V41  No.  132— 
Thursday,  July  8,  1976.  This  request 
seeks  to  1.  Increase  from  6  to  12  per 
year  the  number  of  eggs  to  be  removed 
from  wild  nests  for  artificial  incuba- 
tion and  return  of  young  to  the  wild; 
2.  to  increase  the  number  of  wild-pro- 
duced young  that  may  be  moved  from 


one  nest  to  another  from  6  to  10  per 
year;  and  3.  to  Increase  the  number  of 
captive-produced  eggs  or  young  that 
may  be  placed  in  wild  nests  from  10  to 
20  per  year. 

Human  care  and  treatment  during 
transport  has  been  Indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601.  1000  N. 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  Director,  U.S.  Fish  and 
Wildlife  Service  (WPO).  Washington. 
D.C. 20240. 

This  application  has  been  assigned 
file  number  PRT  2-lS)7.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16. 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  5.  1979. 

Donald  G.  Donahoo. 
Chief.    Permit    Branch,    Federal 
Wildlife    Permit    Office,    U.S. 
Fish  and  Wildlife  Service. 
(PR  Doc.  79-7763  Filed  3-14-79;  8:45  am) 
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ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Applicant:  San  Diego  Zoological 
Garden.  P.O.  Box  551,  San  Diego,  Cali- 
fornia 92112. 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female 
hooded  parrots  (Psephotus  chrysopter- 
ygius)  from  the  Melbourne  Zoological 
Gardens.  Parkville,  Australia,  and  four 
males  and  four  females  from  the  Tar- 
onga  Zoo.  Mosman.  Australia. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601.  1000  N. 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  Director,  U.S.  Fish  and 
Wildlife  Service  (WPO).  Washington. 
D.C.  20240. 

This  application  has  been  assigned 
file  number  PRT  2-3838.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views. 


or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16, 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  5,  1979. 

Donald  G.  Donahoo, 
Chief,    Permit    Branch,    Federal 
Wildlife    Permit    Office,    U.S. 
Fish  and  Wildlife  Service. 
[PR  Doc.  79-7764  Filed  3-14-79;  8:45  am) 
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ENDANGERED  SPEQES  PERMIT 
Receipt  of  Application 

Applicant:  Robert  E.  Baudy,  c/o 
Rare  Feline  Breeding  Compound.  P.O. 
Box  132,  Center  Hill,  Florida  33514. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  ruffed  lemur  (.Lemur  variegatxis) 
from  the  San  Antonio  Zoo.  San  Anto- 
nio, Texas,  for  exhibition  and  en- 
hancement of  propagation. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601,  1000  N. 
Glebe  Road.  Arlington.  Virginia,  or  by 
writing  to  the  Director,  U.S.  Fish  and 
Wildlife  Ser\-ice  (WPO),  Washington. 
D.C.  20240. 

This  application  has  been  assigned 
file  number  PRT  2-3837.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16. 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  8,  1979. 

Donald  G.  Donahoo. 
Chief,    Permit   Branch,    Federal 
Wildlife    Permit    Office,    U.S. 
Fish  and  Wildlife  Service. 
[PR  Doc.  79-7765  Piled  3-14-79:  8:45  am) 
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ENDANGERED  SPEOES  PERMIT 

Receipt  of  Application 

Applicant:  Leland  B.  Hayes.  1707  SW 
Salmon.  Redmond.  Oregon  97756. 
The  applicant  requests  a  permit  to 


buy  two  male  and  two  female  masked 
bobwhite  quail  (Colintis  virginianus 
ridgwayi)  in  interstate  commerce  from 
Mr.  Jeff  Earl  of  Santa  Cruz.  Califor- 
nia, for  propagation  purposes. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601.  1000  N. 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  Director,  U.S.  Fish  and 
Wildlife  Service  (WPO)  Washington, 
D.C. 20240. 

This  application  has  been  assigned 
file  number  PRT  2-3736.  Interested 
persons  may  comment  on  this  applica- 
tion by  submitting  written  data,  views, 
or  arguments  to  the  Director  at  the 
above  address  on  or  before  April  16, 
1979.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  March  6.  1979. 

Donald  G.  Donahoo. 
Chief,    Permit   Branch,    Federai 
Wildlife    Permit    Office,    V.S. 
Fish  and  Wildlife  Service. 
[PR  Doc.  79-7766  Piled  3-14-79;  8:45  am) 


[4410-01-M] 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 
UNITED  STATES  V.  ARMCO  STEEL  CORP.  ET  Al 

Proposed  Consent  Judgment  in  United  States  v. 

Armco  Steel  Corporation,  el  al.  and  Competitive 
Impact  Statement  Thereon 

Notice  Is  hereby  given  pursuant  to 
the  Antitrust  Procedures  and  Penal- 
ties Act.  15  U.S.C.  §§  16(b)  through  (h). 
that  a  Proposed  Consent  Judgment 
and  Competitive  Impact  Statement  as 
set  out  below  have  been  filed  with  the 
United  States  District  Court  for  the 
Southern  District  of  Texas  in  Civil  No. 
73-H-1427.  United  States  cf  America  v. 
Armco  Steel  Corporation,  et  al.,  (Octo- 
ber 15.  1973).  The  Proposed  Decree 
would  terminate  the  Department  of 
Justice's  civil  antitrust  suit  Involving 
the  fabrication,  sale  and  distribution 
of  reinforcing  steel  materials  through- 
out the  State  of  Texas, 

The  complaint  alleged  that  begin- 
ning- in  or  about  mid-1969,  and  con- 
tinuing thereafter  until  at  least  the 


FEDERAL  REGISTER,  VOL.  44,  NO.  52— THURSDAY,  MARCH  15,  1979 


FEDERAL  REGISTER.  VOL.  44,  NO.  52— THURSDAY.  MARCH  15,  1979 


UMI 


15794 

latter  part  of  1972,  the  defendants  en- 
gaged in  a  combination  and  conspiracy 
to  restrain  and  to  monopolize  Inter- 
state commerce  in  the  fabrication  and 
sale  of  reinforcing  steel  materials  In 
the  State  of  Texas. 

The  complaint  sought  a  Judgment 
by  the  court  that  the  defendants  had 
engaged  in  a  combination  and  conspir- 
acy in  restraint  of  trade  in  violation  of 
Section  1  of  the  Sherman  Act  and  in  a 
combination  and  conspiracy  to  monop- 
olize in  violation  of  Section  2  of  the 
Sherman  Act  together  with  an  order 
by  the  court  to  enjoin  and  restrain  the 
defendants  from  such  activities  In  the 
future. 

On  April  30.  1974.  the  complaint  was 
amended  to  add  a  Second  Cause  of 
Action  to  recover  damages  sustained 
by  the  United  States  by  reason  of  said 
violations  pursuant  to  Section  4A  of 
the  Clayton  Act  (15  D.S.C.  5  15a). 

Proceedings  in  this  case  were  stayed 
pending  disposition  of  a  companion 
criminal  prosecution  in  Judge  Allen  B. 
Hannay's  court,  (S.D.  Texas).  The 
criminal  prosecution  was  Initiated  by  a 
grand  Jury  indictment  returned  on 
August  30.  1973,  charging  the  same 
nine  corporate  defendants  and  nine  in- 
dividuals with  criminal  violations  of 
the  Sherman  Act  arising  out  of  the 
same  conspiracy  alleged  In  the  civil 
complaint.  Between  November  3,  1975. 
and  April  9.  1976,  pleas  of  nolo  conten- 
dere were  entered  by  all  of  the  defend- 
ants to  the  criminal  charges  and  fines 
totalling  $566,500  were  imposed  by 
Judge  Hannay.  These  fines  have  been 
paid  and  the  criminal  case  concluded. 

On  May  1,  1978.  the  parties  hereto 
stipulated  that  the  Second  Cause  of 
Action  for  damages,  as  alleged  in  the 
amended  complaint,  be  dismissed,  with 
prejudice,  pursuant  to  Rule  41(a)(1) 
(ii)  of  the  Federal  Rules  of  Civil  Proce- 
dure and  in  the  light  of  Illinois  Brick 
Co.  V.  Illinois.  431  U.S.  720  (1977)  bar- 
ring antiturst  claims  by  indirect  pur- 
chasers. 

Entry  by  this  court  of  the  Proposed 
Consent  Judgment  will  terminate  the 
First  Cause  of  Action  for  injunctive 
relief,  except  insofar  as  the  court  will 
retain  Jurisdiction  over  the  matter  for 
such  further  proceedings  as  may  be  re- 
quired to  interpret,  modify  or  enforce 
the  Judgment,  or  to  punish  violations 
of  any  other  provisions  of  the  Judg- 
ment. 

The  proposed  Final  Judgment  per- 
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manently  enjoins  the  defendants  from 
directly  or  Indirectly  entering  into  or 
adhering  to,  maintaining  or  enforcing 
any  contract,  agreement,  understand- 
ing, combination  or  conspiracy:  to  fix, 
maintain  or  stabilize  prices  or  any 
other  term  or  condition  for  the  sale  of 
re-bar  materials  in  the  State  of  Texas 
to  any  third  person:  to  allocate,  limit 
or  divide  customers,  construction  proj- 
ects, territories  or  markets  in  the  sale 
of  re-bar  materials  in  the  State  of 
Texas  or  to  limit  mills,  indpendent 
steel  fabricators  or  other  competitors 
in  their  price  quotations  and  bid  sub- 
missions to  supply  re-bar  materials  for 
construction  projects  in  the  State  of 
Texas  to  any  particular  typ^,  size,  ton- 
nage or  dollar  value. 

The  Judgment  also  enjoins  and  re- 
strains each  defendant  from  requiring, 
proposing,  coercing,  compelling  or  at- 
tempting to  require,  coerce  or  compel 
any  other  steel  mill,  independent  fab- 
ricator or  other  person:  to  adopt,  es- 
tablish or  adhere  to  any  price,  sched- 
ule or  list  of  prices  to  supply  re-bar 
materials;  to  limit  price  quotations  of 
bid  submissions  to  construction  pro- 
jects of  any  particular  size,  type,  ton- 
nage or  dollar  value;  to  submit  know- 
ingly any  fraudulent  or  collusive  bid  to 
supply  re-bar  materials:  or  to  limit, 
prevent  or  refuse  to  sell  re-bar  materi- 
als to  any  mill,  independent  fabricator 
for  the  purpose  of  achieving  any  of 
the  practices  prohibited  by  the  Judg- 
ment. 

The  only  exception  to  the  broad  pro- 
hibitions of  the  Judgment  concerns 
bona  fide  Joint  venture  sub-contracts 
to  sell  or  furnish  re-t>ar  materials  for  a 
specific  construction  project  in  the 
State  of  Texas.  This  exception,  how- 
ever, binds  each  defendant  to  make 
known  to  the  purchaser  of  such  mate- 
rials.^ in  writing,  prior  to  or  at  the  time 
of  submission  of  any  such  Joint  bid  or 
offer,  the  intention  or  fact  that  the 
supplier  plans  to  submit  or  enter  into 
a  Joint  venture  sub-contract. 

In  addition  to  the  prohibitions  of 
the  Decree,  the  Judgment  orders  and 
directs  each  defendant  to  take  certain 
affirmative  steps  to  insure  compliance 
with  its  provisions.  Each  defendant  is 
required  to  advise  each  of  its  officers 
and  employees  engaged  in  the  sale  of 
rc-bar  materials  of  their  obligations 
under  the  Final  Judgment  and  of  the 
criminal  penalties  for  violation  there- 
of.   Further,    each    defendant    is    re- 


quired to  conduct  at  least  once  each 
year  for  five  years  after  the  entry  of 
the  Judgment,  meetings  of  its  officers 
and  employees  to  review  the  terms  of 
the  Final  Judgment  and  the  require- 
ment to  comply  therewith.  For  a 
period  of  five  years  from  the  date  of 
the  entry  of  the  Judgment,  each  de- 
fendant is  required  to  file  with  the 
Court  and  the  United  States  a  written 
statement  signed  by  an  officer  setting 
forth  the  steps  taken  during  the  prior 
year  to  assure  compliance  with  the 
terms  of  the  Judgment. 

In  accordance  with  the  Antitrust 
Procedures  and  Penalties  Act  of  1974, 
the  Competitive  Impact  Statement  de- 
scrit>e8  the  violations  involved,  ex- 
plains the  provisions  of  the  Proposed 
Judgment,  discusses  the  remedies 
available  to  private  litigants,  outlines 
the  procedures  available  for  the  modi- 
fication of  the  Judgment  and  evalu- 
ates alternative  relief  proposals  con- 
sidered by  the  Government. 

The  Proposed  Judgment.  Stipulation 
and  Competitive  Impact  Statement 
are  available  for  inspection  and  copy- 
ing on  request  in  the  Legal  Procedure 
Unit  of  the  Antitrust  Division,  Room 
7416,  Department  of  Justice,  Washing- 
ton, D.C.  20530.  They  are  also  availa- 
ble for  inspection  In  the  Office  of  the 
Clerk  of  the  United  States  District 
Court  for  the  Southern  District  of 
Texas,  515  Rusk  Avenue.  Houston, 
Texas  77061. 

Conunents  concerning  the  Proposed 
Judgment  are  invited  from  members 
of  the  public  within  the  statutory  60 
day  time  period.  Such  comments 
should  toe  directed  to  Joseph  H. 
Wldmar,  Chief.  Trial  Section,  Anti- 
trust Division.  United  States  Depart- 
ment of  Justice.  Washington,  D.C. 
20530. 

Dated:  March  2,  1979. 

Charles  F.  B.  McAleer, 
Special  Assistant/or 
Judgment  Negotiations. 

U.S.  District  Court  por  the  Southuin 
District  or  Texas.  Houston  Division 

United  States  of  America,  Plaintiff,  v. 
Armco  Steel  Corporation:  Bethlehem  Steel 
Corporation:  Border  Steel  Rolling  Mills, 
Inc.:  The  Ceco  Corporation:  Laclede  Steel 
Company  Schindler  Brothers  SleeL  Struc- 
tural Metals,  Inc.:  Texas  Steel  Company:  and 
United  States  Steel  Corporation,  Defend- 
ants. 

Civil  Action  No.  73  H  1427. 


Fil(^:  March  2.  1979. 

BnrmMTiott 

It  is  hereby  stipulated  by  and  between  the 
plaintiff.  United  States  of  America,  and 
each  of  the  above  named  defendants,  by 
their  respective  attorneys,  that: 

1.  The  parties  consent  that  a  Pinal  Judg- 
ment in  the  form  attached  hereto  may  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's 
own  motion,  at  any  time  after  compliance 
with  the  requirements  of  the  Antitrust  Pro- 
cedures and  Penalties  Act.  15  U.S.C.  $  16. 
and  without  further  notice  to  any  party  or 
other  proceedings,  provided  that  plaintiff 
has  not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the  pro- 
posed Final  Judgment  by  serving  notice 
thereof  on  the  defendants  and  filing  that 
notice  with  the  Court. 

2.  In  the  event  plaintiff  withdraws  its  con- 
sent hereto,  or  if  the  proposed  Pinal  Judg- 
ment is  not  entered  pursuant  to  this  Stipu- 
lation, this  Stipulation  shall  have  no  effect 
whatever  and  the  making  of  this  Stipulaiirn 
shall  be  without  prejudice  to  any  consenting 
party  in  this  or  any  other  proceeding. 

Dated:  March  2.  1979. 

Por  the  Plaintiff:  John  H.  Shencfield. 
Assistant  Attorney  General;  William  E. 
Swope,  Charles  P.  B.  McAleer.  Joseph 
H.  Widmar.  Wllford  L.  Whitley.  Jr.. 
•  Robert  E.  Bloch.  Attorneys,  United 
States  Department  of  Justice. 

Por  the  Defendants:  David  S.  Patterson. 
of  Breed,  AblMtt  &  Morgan,  Citicorp 
Center.  1S3  E.  S3rd  Street,  New  York, 
New  York  10022.  Telephone:  1212)  888- 
0800.  Attorneys  for  Armco  Inc.  {former- 
ly Armco  Steel  Corporation):  E.  W. 
Bamett.  of  Baker  A  Botts.  3000  One 
Shell  PUua.  Houston,  Texas  77002. 
Telephone:  1713)  229-1234.  Attorneys 
for  Bethlehem  Steel  Corporation;  C.  H. 
Bamette.  Vice  President.  Law  and 
Oeneral  Counsel,  Bethlehem  Steel  Cor- 
poration, 2007  Martin  Tower,  Bethle- 
hem, Pennsylvania  18016,  Telephone: 
1215)  694-6137.  Attorney  for  BethUhem 
Steel  Corporation;  Thomas  M.  Phil- 
lips, of  Baker  A  Botts.  3000  One  Shell 
Plaza,  Houston,  Texas  77002.  Tele- 
phone: 1713)  229-1234.  Attorneys  for 
the  Ceco  Corporation;  Thad  T.  Hut- 
cheson.  of  Hutcheson  &  Grundy.  3300 
Two  Allen  Center,  Houston,  Texas 
77002.  Telephone:  1713)  6S4-7000.  At- 
torneys for  Laclede  Steel  Company; 
Stanly  B.  Binion.  of  Reynolds.  Allen  & 
Cook,  1100  Milam.  16th  Floor,  Hous- 
ton. Texas  77002,  Telephone:  ( 713)  225- 
2411.  Attorneys  for  Schindler  Brothers 
Steel;  P.  B.  Da\is.  of  Andrews.  Kurth. 
Campbell,  Si  Jones.  2500  E^xxon  Build- 
ing, Houston.  Texas  77002.  Telephone: 
<713)  224-8616.  Attorneys  for  Structur- 
al Metals.  Inc.;  Clifford  Gunter.  of 
Bracewell    A    Patterson,    2900    South 
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rou>cr,  PenmoU  Place,  Houston,  Texas 
77002,  Telephone-  i713)  223-2900,  At- 
torneys for  Border  Steel,  Rolling  Mills, 
Inc;  David  T.  Hedges.  Jr.,  of  Vinson  A 
Elkins.  First  City  National  Bank 
Building,  Houston,  Texas  77002.  Tele- 
phone; 1713)  225-2411.  Attorneys  for 
United  States  Steel  Corporation; 
Kleber  C.  Miller,  of  Shannon.  Gracey. 
RaUiff  A  Miller.  2700  Continental  Na- 
tional Bank  Building.  Fort  Worth, 
Texas  76102.  Telephone:  1817)  336- 
9333,  Attorneys  for  Texas  Steel  Compa- 
ny. 

U.S.  District  Coitrt  por  the  Sottthern 
District  op  Texas,  Houston  Division 

United  States  of  America,  Plaintiff,  v. 
Armco  Steel  Corporation,  Bethlehem  Steel 
Corporation,  Border  Steel  Rolling  Mills. 
Inc..  The  Ceco  Corporation,  Laclede  Steel 
Company.  Schindler  Brothers  Steel,  Struc- 
tural Metals,  Inc,  Texas  Steel  tympany, 
and  United  States  Steel  Corporation.  De- 
fendants. 

Civil  Action  No.  73-H-1427. 

Filed:  March  2. 1979. 

PlHAL  JtnWlIENT 

Plaintiff.  United  SUtes  of  America, 
having  filed  its  Compliant  herein  on  Octo- 
ber 15.  1973.  and  its  Amended  Complaint 
herein  on  April  30.  1974,  and  plaintiff  and 
the  defendants,  by  their  attorneys,  having 
consented  to  the  entry  of  this  Pinal  Judg- 
ment without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without  this 
Fteal  Judgment  constituting  evidence  or  an 
admission  by  any  party  consenting  hereto 
with  respect  to  any  such  issue: 

Now.  therefore,  before  the  taking  of  any 
testimony  and  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and  upon 
the  consent  of  the  parties  hereto,  it  is 
hereby: 

Ordered,  Adjudged  and  Decreed  as  fol- 
lows: 


This  Court  has  Jurisdiction  of  the  subject 
matter  of  this  action  and  of  the  parties 
hereto.  The  complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the  de- 
fendants under  Sections  1  and  2  of  the 
Sherman  Act  (IS  U.S.C.  H 1  and  2). 

II. 

As  used  in  this  Pinal  judgment: 

A.  "Re-bar  Materials"  means  fabricated 
reinforcing  steel  bar  materials,  including 
but  not  limited  to  V*  inch  to  IH  inch  round 
and  deformed  reinforcing  steel  l)ars.  steel 
wire  mesh  in  varying  gauges,  and  steel  bar 
supports  and  accessories,  used  in  reinforced 
concrete  construction  projects. 

B.  "MilKs)"  means  a  person  engaged  in 
the  production  and  sale  of  mill  length  rein- 
forcing steel  bars  and  in  the  fabrication  and 
sale  of  re-t>ar  materials. 

C.  "Independent  Fabricator<s)"  means  a 
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person  not  affiliated  with  a  mill  who  is  en- 
gaged in  the  purchase  of  mill  length  rein- 
forcing steel  bars  and  In  the  fabrication  and 
sale  of  re-bar  materials. 

D.  "Construction  projects"  means  any 
proposed  public  or  private  building,  facility 
or  installation  and  any  proposed  addition 
thereto  which  incorporates  re-bar  materials. 

III. 

The  provisions  of  this  Pinal  Judgment 
shall  apply  to  each  of  the  defendants  and 
shall  also  apply  to  each  of  their  domestic 
subsidiaries,  successors  and  assigns  and 
their  officers,  directors,  agents  and  employ- 
ees, and  to  all  other  persons  in  active  con- 
cert or  participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Pinal  Judgment  by  personal  service  or  oth- 
erwise; provided,  however,  that  this  Pinal 
judgment  shall  not  apply  to  transactions  or 
activities  solely  between  a  defendant  and  its 
directors,  officers,  employees,  parent  compa- 
nies, subsidiaries  or  any  of  them  when 
acting  in  such  capacity. 

IV. 

Each  defendant  is  enjoined  and  restrained 
from  directly  or  indirectly  entering  into,  ad- 
hering to.  maintaining,  enforcing  or  claim- 
ing any  rights  under  any  contract,  agree- 
ment, understanding,  combination  or  con- 
spiracy with  any  other  mill,  independent 
fabricator  or  other  person  to: 

A.  Fix,  maintain  or  stabilize  prices,  or  any 
other  term  or  condition  for  the  sale  or  re- 
bar  materials  in  the  State  of  Texas  to  any 
third  person: 

B.  Allocate,  limit  or  divide  customers,  con- 
struction projects,  territories  or  markets  in 
the  sale  of  re-bar  materials  In  the  State  of 
Texas;  or 

C.  Limit  mills,  independent  fabricators,  or 
other  competitors,  in  their  price  quotations 
and  bid  submissions  to  supply  re-bar  materi- 
als for  construction  projects  in  the  State  of 
Texas,  to  any  particular  type,  size,  tonnage 
or  dollar  value. 

V. 

Each  defendant  is  enjoined  and  restrained 
from  requiring,  proposing  coercing,  compel- 
ling or  attempting  to  require,  coerce  or 
compel  any  other  mill.  Independent  fabrica- 
tor or  other  person  to: 

A.  Adopt,  establish  or  adhere  to  any  price, 
schedule  or  list  of  prices,  or  level  of  prices  in 
formulating  price  quotations  or  bid  submis- 
sions to  any  third  pariy  to  supply  re-bar  ma- 
terials for  construction  projects  in  the  State 
of  Texas; 

B.  Limit  price  quotations  or  bid  submis- 
sions for  re-bar  materitils  to  construction 
projects  of  any  particular  size,  type,  ton- 
nage or  dollar  value  in  the  State  of  Texas; 

C.  Submit  knowingly  any  fraudulent  or 
collusive  bid  to  supply  re-bar  materials  to 
any  governmental  entity  or  person  in  the 
State  of  Texas;  or 

D.  Limit,  prevent  or  refuse  to  sell  re-bar 
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materials  to  any  mill,  independent  fabrica- 
tor or  any  other  person  for  construction 
projects  in  the  State  of  Texas  to  achieve 
any  of  the  practices  prohibited  in  Section 
IV  or  SubsectioQs  V  A.  and  B. 

VI. 

Nothing  In  this  Pinal  Judgment  shall  pro- 
hibit defendants  from  negotiating  or  enter- 
ing into  any  bona  fide  and  arms-length  con- 
tract, agreement  or  understanding  to  sell  or 
furnish  re-bar  materials  to  any  mill,  inde- 
pendent fabricator  or  competitor,  or  Joint 
venture,  subcontract  or  similar  contract  or 
agreement,  to  sell  or  furnish  re-bar  materi- 
als for  any  specific  construction  project,  or 
from  preparing  or  presenting,  with  any  mill, 
independent  fabricator  or  competitor,  a 
joint  bid  or  offer  to  sell  re-bar  materials  for 
any  specific  construction  project  in  the 
State  of  Texas,  provided,  however,  that  the 
intention  or  fact  that  a  defendant  plans'to 
submit  or  enter  into  a  joint  venture,  subcon- 
tract or  similar  agreement,  or  negotiate, 
prepare  or  present  a  joint  bid  or  offer  to  sell 
re-bar  materials  for  any  construction  proj- 
ect in  the  State  of  Texas  with  any  other  de- 
fendant, mill,  independent  fabricator  or 
competitor  is  made  known  to  the  purchaser 
of  said  materials,  in  writing,  prior  to  or  at 
the  time  of  submission  of  any  joint  bid  or 
offer  to  sell  re-bar  materials  for  any  specific 
construction  project  in  the  State  of  Texas. 

VII. 

Each  defendant  is  ordered  and  directed  to 
take  the  affirmative  steps  enumerated 
below  to  ensure  compliance  with  each  provi- 
sion of  this  Final  Judgment: 

A.  E^ach  defendant  shall  advise  each  of  its 
officers  and  employees,  who  sell  re-bar  ma- 
terials, have  responsibility  for  or  authority 
over  the  sale  of  re-bar  materials,  or  the  es- 
tablishment of  prices  therefor  in  the  State 
of  Texas,  of  their  obligations  under  this 
Final  Judgment  and  of  the  criminal  penal- 
ties for  violation  of  this  Final  Judgment: 

B.  Each  defendant  shall  conduct,  at  least 
once  each  year  for  five  (5)  years  after  the 
entry  of  this  Final  Judgment,  meetings  of 
its  officers  and  employees  described  above 
to  review  the  terms  of  this  Final  Judgment 
and  the  requirement  to  comply  therewith. 

Yin. 

For  a  period  of  five  (5)  years  from  the 
date  of  entry  of  this  Pinal  Judgment,  each 
d(  fendant  is  ordered  to  file  with  this  Court 
and  the  plaintiff  on  each  anniversary  date 
of  this  Final  Judgment,  a  written  statement 
signed  by  an  officer,  setting  forth  the  steps 
it  has  taken  during  the  prior  year  to  comply 
with  Paragraph  VII  of  this  Pinal  Judgment. 

IX. 

A.  For  the  purpose  of  determining  or  se- 
curing compliance  with  this  Pinal  Judg- 
ment, any  duly  authorized  representative  of 
the  Department  of  Justice  shall,  upon  writ- 
ten request  of  the  Attorney  General  or  the 


Assistant  Attorney  Oeneral  In  charge  of  the 
Antitrust  Division,  and  on  reasonable  notice 
to  any  defendant  made  to  its  principal 
office,  be  permitted,  subject  to  any  legally 
recognized  privilege: 

1.  Access  during  the  office  hours  of  such 
defendant  to  inspect  and  copy  all  books,  led- 
gers, accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the  pos- 
session or  under  the  control  of  such  defend- 
ant relating  to  any  matters  contained  in  this 
final  Judgment;  and 

2.  Subject  to  the  reasonable  convenience 
of  such  defendant  and  without  restraint  or 
interference  from  It,  to  interview  officers, 
directors,  agents,  partners,  or  employees  of 
such  defendant,  who  may  have  counsel  pres- 
ent, regarding  any  such  matters. 

B.  A  defendant,  upon  the  written  request 
of  the  Attorney  Oeneral  or  the  Assistant 
Attorney  Oeneral  in  charge  of  the  Antitrust 
Division,  shall  submit  such  reports  In  writ- 
ing, under  oath  if  requested,  with  respect  to 
any  of  the  matters  contained  In  this  final 
Judgment  as  may  from  time  to  time  be  re- 
quested. 

No  information  or  documents  obtained  by 
the  means  provided  in  this  Section  shall  be 
divulged  by  any  representative  of  the  De- 
partment of  Justice  to  any  person  other 
than  a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings  to 
which  the  United  States  is  a  party,  or  for 
the  purpose  of  securing  compliance  with 
this  Pinal  Judgment,  or  as  otherwise  re- 
quired by  law. 

If  at  any  time  Information  or  documents 
are  furnished  by  a  defendant  to  plaintiff 
pursuant  to  this  Section,  such  defendant 
represents  and  identifies  in  writing  the  ma- 
terial in  any  such  information  or  documents 
of  a  type  described  in  Rule  26(cM7)  of  the 
Federal  Rules  of  Civil  Procedure,  and  said 
defendant  marks  each  pertinent  page  of 
such  material.  "Subject  to  claim  of  protec- 
tion under  Rule  26<cK7)  of  the  Federal 
Rules  of  Civil  Procedure,"  then  ten  (10) 
days  notice  shall  be  given  by  plaintiff  to 
such  defendant  prior  to  divulging  such  ma- 
terial in  any  legal  proceeding  (other  than  a 
Grand  Jury  proceeding)  to  which  the  de- 
fendant is  not  a  party. 


Jurisdiction  is  retained  by  this  Court  for 
the  purpose  of  enabling  any  of  the  parties 
to  this  final  Judgment  to  apply  to  this 
Court  at  any  time  for  such  further  orders 
and  directions  as  may  be  necessary  or  ap- 
propriate for  the  construction  or  carrying 
out  of  any  of  the  provisions  herein,  for  the 
modification  of  any  of  the  provisions  con- 
tained herein,  for  the  enforcement  of  com- 
pliance therewith  and  for  the  punishment 
of  violations  thereof. 

XI. 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


Dated: 


VniUd  States  District  Judge. 


UwiTED  States  District  Cootjt.  Soitthekn 
District  or  Texas 

UNITED  STATES  OF  AMERICA,  Plaintiff, 
v.  Armco  Steel  Cotvoration,  Bethlehem  Steel 
Corporation,  Border  Steel  Rolling  Mills. 
Inc.,  The  Ceco  Corporation,  Laclede  Steel 
Company,  Schindler  Brothers  Steel,  Struc- 
tural Metals,  Inc..  Texas  Steel  Company, 
and  United  States  Steel  Corporation,  De- 
fendants. 

Civil  No.:  73-H-1427. 

Filed:  March  2.  1979. 

CoMPrrmvE  Impact  Statement 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
$916  (b>-(h),  the  United  SUtes  files  this 
Competitive  Impact  Statement  relating  to 
the  proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 


NATtntE  AND  Purpose  op  the  Proceeding 

On  October  15.  1973.  the  United  States 
filed  a  civil  antitrust  complaint  under  Sec- 
tion 4  of  the  Sherman  Act  (15  U.S.C.  }4)  to 
enjoin  the  above  named  corporate  defend- 
ants from  continuing  violations  of  Section  1 
and  Section  2  of  the  Sherman  Act  ( 15  U.S.C. 
$S  1  and  2). 

The  complaint  alleged  that  beginning  in 
or  about  mid- 1969,  and  continuing  thereaf- 
ter until  at  least  the  latter  part  of  1972,  the 
defendants  engaged  in  a  combination  and 
conspiracy  to  restrain  and  to  monopolize  In- 
terstate commerce  In  the  fabrication  and 
sale  of  reinforcing  steel  materials  in  the 
State  of  Texas. 

The  complaint  seeks  a  judgment  by  the 
court  that  the  defendants  had  engaged  In  a 
combination  and  conspiracy  in  restraint  of 
trade  in  violation  of  Section  I  of  the  Sher- 
man Act  and  in  a  combination  and  con.splr- 
acy  to  monopolize  in  violation  of  Section  2 
of  the  Sherman  Act  together  with  an  order 
by  the  court  to  enjoin  and  restrain  the  de- 
fendants from  such  activities  in  the  future. 

On  April  30.  1974.  the  complaint  was 
amended  to  add  a  Second  Cause  of  Action  to 
recover  damages  sustained  by  the  United 
States  by  reason  of  said  violatlon-s  pursuant 
to  Section  4A  of  the  Clayton  Act  ( 15  U.S.C. 
S  15a). 

Proceedings  in  this  case  were  stayed  pend- 
ing disposition  of  a  companion  criminal 
prosecution  in  Judge  Allen  B.  Hannay's 
court.  (S.D.  Texas).  The  criminal  prosecu- 
tion was  Initiated  by  a  grand  Jury  indict- 
ment returned  on  August  30,  1973,  charging 
the  same  nine  corporate  defendants  and 
nine  individuals  with  criminal  violations  of 
the  Sherman  Act  arising  out  of  the  same 
conspiracy  alleged  In  the  civil  complaint. 
Between  November  3,  1975.  and  April  9, 
1976,  pleas  of  nolo  contendere  were  entered 


by  all  of  the  defendants  to  the  criminal 
charges  and  fines  totalling  $566,500  were 
imposed  by  Judge  Uannay.  These  fines  have 
been  paid  and  the  criminal  case  concluded. 

On  May  1.  1978.  the  parties  hereto  stipu- 
lated that  the  Second  Cause  of  Action  for 
damages,  as  alleged  in  the  amended  com- 
plaint, be  dismissed,  with  prejudice,  pursu- 
ant to  Rule  41(aMl)  (il)  of  the  Federal  Rules 
of  Civil  Procedure  and  in  the  light  of  Illi- 
nois Brick  Co.  v.  lUinois,  431  U.S.  720  (1977) 
l>arring  antitrust  claims  by  indirect  purchas- 
ers. 

Entry  by  this  court  of  the  Proposed  Con- 
sent Judgment  will  terminate  the  First 
Cause  of  Action  for  injunctive  relief,  except 
Insofar  as  the  court  will  retain  Jurisdiction 
over  the  matter  for  such  further  proceed- 
ings as  may  be  required  to  interpret,  modify 
or  enforce  the  Judgment,  or  to  punish  viola- 
tions of  any  other  provisions  of  the  Judg- 
ment. 


The  Terms  op  the  Allbokd  Conspiracy 

The  defendant  steel  mills  are  engaged  in 
the  production  and  sale  of  reinforcing  steel 
bars  and  in  the  fabrication  and  sale  of  rein- 
forcing steel  materials  in  Texas.  Re-bar  ma- 
terials, in  turn,  include  round  and  deformed 
reinforcing  steel  bars,  steel  wire  mesh  in 
various  gauges,  and  steel  bar  supports  and 
accessories,  used  in  reinforced  concrete  con- 
struction. In  1971  the  sales  of  re-bar  materi- 
als in  the  State  of  Texas  by  the  defendants, 
pursuant  to  the  unlawful  contract  alloca- 
tion arrangement  alleged  In  the  complaint, 
exceeded  175,000  tons  and  had  a  value  of 
over  $20,000,000. 

The  complaint  alleged  that  the  defend- 
ants combined  and  conspired  to  restrain 
trade  and  to  monopolize  from  1969  to  at 
least  1972  in  violation  of  Sections  1  and  2  of 
the  Sherman  Act  by  raising  and  stabilizing 
prices  of  reinforcing  steel  bars,  requiring  in- 
dependent fabricators  in  the  Dallas  and 
Houston  areas  to  limit  their  bid  submissions 
for  the  supply  of  re-bar  materials  to  con- 
struction projects  requiring  no  more  than  a 
specified  tonnage  of  steel  bars  and  allcKat- 
ing  certain  construction  contracts  among 
themselves  in  accordance  with  their  respec- 
tive shares  of  the  market  for  re-bar  materi- 
als in  the  State  of  Texas.  According  to  the 
complaint,  the  conspiracy  among  the  de- 
fendants has  had  the  effect  of  increa.slng 
the  price  of  re-bar  materials  in  Texas  and  of 
eliminating  competition  between  the  mills 
and  the  independent  fabricators  in  the 
Houston  and  I>allas-Fort  Worth  areas. 

Ill 
Explanation  or  the  Proposed  Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Pinal 
Judgment  may  be  entered  by  the  court  at 
any  time  after  compliance  with  the  Anti- 
trust  Procedures   and   Penalties  Act    The 


stipulation  between  the  parties  provides 
that  there  is  no  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law. 
Under  the  provisions  of  Section  2(e)  of  the 
Antitrust  Pr(x;edure8  and  Penalties  Act, 
entry  of  the  proposed  Judgment  is  <x>ndi- 
tloned  upon  a  determination  by  the  court 
that  the  proposed  Judgment  is  in  the  public 
interest. 

The  proposed  Final  Judgment  permanent- 
ly enjoins  the  defendants  from  directly  or 
indirectly  entering  into  or  adhering  to, 
maintaining  or  enforcing  any  contract, 
agreement,  understanding,  combination  or 
conspiracy:  to  fix.  maintain  or  stabilize 
prices  or  any  other  term  or  condition  for 
the  sale  of  re-bar  materials  in  the  State  of 
Texas  to  any  third  person:  to  allocate,  limit 
or  divide  customers,  construction  projects, 
territories  or  markets  In  the  sale  of  re-bar 
materials  in  the  State  of  Texas  or  to  limit 
mills.  Independent  steel  fabricators  or  other 
competitors  in  their  price  quotations  and 
bid  submissions  to  supply  re-bar  materials 
for  construction  projects  in  the  State  of 
Texas  to  any  particular  type,  size,  tonnage 
or  dollar  value. 

The  Judgment  also  enjoins  and  restrains 
each  defendant  from  requiring,  proposing, 
coercing,  compelling  or  attempting  to  re- 
quire, coerce  or  compel  any  other  steel  mill, 
independent  fabricator  or  other  person:  to 
adopt,  establish  or  adhere  to  any  price, 
schedule  or  list  of  prices  to  supply  re-bar 
materials;  to  limit  price  quotations  of  bid 
submissions  to  construction  projects  of  any 
particular  size,  type,  tonnage  or  dollar 
value;  to  submit  knowingly  any  fraudulent 
or  collusive  bid  to  supply  re-bar  materials; 
or  to  limit,  prevent  or  refuse  to  sell  re-bar 
materials  to  any  mill.  Independent  fabrica- 
tor for  the  purpose  of  achieving  any  of  the 
practices  prohibited  by  the  Judgment. 

The  only  exception  to  the  broad  prohibi- 
tions of  the  Judgment  concerns  bona  fide 
Joint  venture  subcontracts  to  sell  or  furnish 
re-bar  materials  for  a  specific  (instruction 
project  in  the  State  of  Texas.  This  excep- 
tion, however,  binds  each  defendant  to 
make  known  to  the  purchaser  of  such  mate- 
rials. In  writing,  prior  to  or  at  the  time  of 
BulMnlsslon  of  any  such  Joint  bid  or  offer, 
the  intention  or  fact  that  the  supplier  plans 
to  submit  or  enter  into  a  Joint  venture  sub- 
contract. 

In  addition  to  the  prohibitions  of  the 
Decree,  the  Judgment  orders  and  directs 
each  defendant  to  take  certain  affirmative 
steps  to  insure  compliance  with  its  provi- 
sions. Each  defendant  is  required  to  advise 
each  of  Its  officers  and  employees  engaged 
in  the  sale  of  re-bar  materials  of  their  obli- 
gations under  the  Final  Judgment  and  of 
the  criminal  penalties  for  violation  thereof. 
Further,  each  defendant  is  required  to  con- 
duct at  least  once  each  year  for  five  years 
after  the  entry  of  the  Judgment,  meetings 
of  its  officers  and  employees  to  review  the 
terms  of  the  Final  Judgment  and  the  re- 
quirement   to    comply    therewith.    For    a 


period  of  five  years  from  the  date  of  the 
entry  of  the  Judgment,  each  defendant  is 
required  to  file  with  the  Court  and  the 
United  States  a  written  statement  signed  by 
an  officer  setting  forth  the  steps  taken 
during  the  prior  year  to  assure  compliance 
with  the  terms  of  the  Judgment. 

The  Department  of  Justice  is  given  access 
under  the  proposed  Judgment  to  the  files 
and  records  of  the  defendant  corporations 
to  examine  such  records  for  compliance  or 
Don-oompllance  with  the  Judgment  The 
Department  is  also  granted  access  to  inter- 
view officers,  directors,  agents  or  employees 
of  the  defendants  to  determine  whether  the 
defendants  are  complying  with  the  Judg- 
ment. Finally,  the  defendants,  upon  the 
written  request  of  the  Department  of  Jus- 
tice, shall  submit  such  reports  in  writing, 
under  oath  if  requested,  with  respect  to  any 
of  the  matters  contained  in  the  Decree. 

IV 
Remedies  Available  to  Private  Liticants 

Section  4  of  the  Clayton  Act  (15  \3£.C. 
i  15)  provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  antitrust  laws  may  bring  suit  in  federal 
court  to  recover  three  times  the  damages 
such  person  has  suffered,  as  well  as  costs 
and  reasonable  attorney's  fees.  The  entry  of 
the  proposed  Final  Judgment  will  not  have 
any  effect  on  the  right  of  any  potential  pri- 
vate plaintiff  who  claims  to  have  been  dam- 
aged by  the  alleged  violation  to  sue  for  mon- 
etary damages  or  any  other  legal  or  equita- 
ble remedies,  provided  that  such  potential 
claim  is  timely  under  Section  4  and  &(i)  of 
the  CTayton  Act  (15  U.S.C.  H 16. 1«<1»-  How- 
ever, this  Final  Judgment  may  not  be  used 
as  prima  facie  evidence  in  private  litigation 
pursuant  to  Section  5(a)  of  the  Clayton  Act 
(15  U.S.C.  { 16(a)). 

Shortly  after  the  commencement  of  this 
case  by  the  United  States,  two  suits  were  in- 
stituted In  this  district  by  private  parties 
who  described  themselves  as  builder-owners 
of  structures  incorporating  re-bar  materials, 
seeking  treble  damages  and  injunctive  relief 
on  behalf  of  themselves  and  an  alleged  class 
or  classes  consisting  of  all  persons  who.  as 
builder-owners  of  structures  incorporating 
re-bar  materials,  had  purchased  such  mate- 
rials directly  or  indirectly  from  one  or  more 
of  the  defendants  (one  of  the  complaints  In 
those  actions  described  the  alleged  class  al- 
ternatively as  including  all  private  direct 
and  indirect  purchasers  of  re-bar  materials 
from  one  or  more  defendants  within  the 
State  of  Texas).  Summit  Office  Park  v.  U.S. 
Steel  Corp.,  et  aL,  C-A.  No.  73-H-1612  (S.D. 
Tex.);  TAT  Builders  Co..  et  aL  v.  Armco 
Steel  Corp..  et  oL  C.A.  No.  73-H-1551  (S.D. 
Tex.).  A  third  suit  was  commenced  by  the 
State  of  Texas,  seeking  similar  relief  on 
behalf  of  itself  and  an  alleged  class  consist- 
ing of  all  political  subdivisions,  governmen- 
tal entitles,  and  tax-supported  Institutions 
within  the  SUte  of  Texas.  StaU  of  Texas  v. 
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vs.  Steet  Corp..  et  aL.  C.A.  No.  74-H-533 
(S.D.  Tex.).  The  court  has  not  determined 
whether  any  of  those  cases  niay  proceed  as 
class  actions. 

Following  the  Supreme  Court's  decision  In 
niinoia  Brick  Ca  v.  lUinoia.  431  VS.  720 
(1977).  the  district  court  In  which  those 
three  cases  are  pending  ruled  that  they 
should  be  dismissed  Insofar  as  they  seek 
treble  damages  on  behalf  of  Indirect  pur- 
chasers of  re-bar  materials,  and  also  denied 
'motions  by  several  contractors  who  claimed 
to  have  purchased  re-bar  materials  directly 
from  one  or  more  defendants,  which  mo- 
tions sought  to  amend  the  complaints  In  the 
Summit  Office  Park  and  TAT  cases  by  sub- 
stituting the  movants  as  named  plaintiffs 
and  representatives  of  an  alleged  class  or 
classes  of  direct  purchasers  of  re-bar  materi- 
als. 


PrOCTDOKES  AvAIIABU  rOR  MODinCATIOIf 

roR  THE  Proposed  Pinal  Juociccirr 

As  provided  by  the  Antitrust  Procedures 
and  Penalties  Act.  any  person  believing  that 
the  proposed  Judgment  should  be  modified 
may  submit  written  comments  to  Joseph  H. 
Widmar.  Department  of  Justice.  Antitnist 
Division.  10th  A  Constitution  Avenue. 
Washington.  D.C.  20530.  within  the  60-day 
period  provided  by  the  Act.  The  comments 
and  the  government's  responses  to  them 
will  t>e  filed  with  the  court  and  published  in 
the  Federal  Register.  All  comments  will  t>e 
given  due  consideration  by  the  Department 
of  Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at  any 
time  prior  to  its  entry  if  It  should  determine 
that  some  modification  of  the  Judgment  la 
necessary  to  the  public  Interest.  The  pro- 
posed Judgment  itself  provides  that  the 
court  will  retain  Jurisdiction  over  this 
action,  and  that  the  parties  may  apply  to 
the  court  for  such  orders  as  may  be  neces- 
sary or  appropriate  for  the  modification  or 
enforcement  of  the  Judgment. 

VI 

ALTERMATIvn  TO  THE  PROPOSED  FlHAL 

JuDCMEirr 

As  previously  stated,  the  recent  decision 
by  the  Supreme  Court  of  the  United  States 
in  niinoia  Brick  Ca  v.  lUinoit,  431  US.  720 
(1977).  effectively  bars  antitrust  claims  by 
indirect  purchasers  of  reinforcing  steel  ma- 
terials and  other  commodities.  This  decision 
precipitated  the  dismissal  of  the  Oovem- 
ment's  second  cause  of  action  for  damages 
as  alleged  in  the  amended  complaint. 

The  proposed  Judgment  disposes  of  the 
claim  for  injunctive  relief.  The  only  alterna- 
tive available  to  the  Department  of  Justice 
is  a  full  trial  of  this  Issue  on  the  merits.  It 
was  determined  that  such  a  trial  would  In- 
volve a  substantial  expense  to  the  United 
States  and  an  unwarranted  burden  upon  the 
court.  The  proposed  Judgment  provides  e»- 


NOTICES 

aentially  all  the  equitable  relief  requested  in 
the  complaint.  The  Decree  absolutely  pro- 
hibits the  continuation  or  revival  of  the 
"bid  rigging"  scheme  employed  by  the  de- 
fendant steel  mills  in  the  sale  of  re-bar  ma- 
terials and  prevents  the  defendants  from 
Imposing  any  limitations  upon  the  competi- 
tion of  independent  fabricators  of  reinforc- 
ing steel.  It  further  severely  limits  the  cir- 
cumstances in  which  representatives  of  the 
defendants  can  otherwise  communicate  with 
competitors  concerning  prices.  It  Is  the  view 
of  the  United  States  that  the  proposed  Con- 
sent Judgment  will  be  effective  to  restore 
competition  in  the  fabrication  and  sale  of 
reinforcing  steel  materials  In  the  State  of 
Texas. 

vn 

Determinattve  Materlals 

No  materials  and  documents  of  the  type 
described  In  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
1 16(b>]  were  considered  In  formulating  this 
proposed  Judgment.  Consequently,  none  are 
filed  herewith. 

Dated:  March  2.  1979. 

WiLPORO  L.  WHiTLrr,  Jr.. 
Robert  E.  Block. 
Attorney*.  Department  of  Justice. 
CFR  Doc  79-7843  PUed  3-14-79:  8:45  am] 


[4410-01-M] 

UNITED  STATES  v.  MINK'S,  INC,  AND  WEUS 
FAtOO  AI/MOtEO  SERVICE  CORf. 

Proposed  Contont  Jwdgmont  and  C«iiip«HMv« 
Impoct  StotOOTont  Th«r««n 

Notice  is  hereby  given  pursuant  to 
the  Antitrust  Procedures  and  Penal- 
ties Act.  15  U.S.C.  58  16  (b)  through 
(h).  that  a  stipulation,  proposed  con- 
sent Judgment,  and  a  competitive 
impact  statement  as  set  out  below 
have  been  filed  with  the  United  States 
District  Court  for  the  Northern  Dis- 
trict of  Georgia  (AtlanU  Division)  in 
ClvU  Action  No.  77-1027A.  United 
States  of  America  v.  Brink's.  Inc..  and 
Wells  Fargo  Armored  Service  Corpora- 
tion. 

Defendants  Brink's.  Incorporated 
("Brink's"),  and  Wells  Fargo  Armored 
Service  Corporation  ("Wells  Fargo") 
are  engaged  in  the  business  of  provid- 
ing armored  car  and  related  services  to 
customers  in  various  parts  of  the 
United  States.  The  complaint  in  this 
case  alleges  that  beginning  at  least  as 
early  as  1968.  and  continuing  thereaf- 
ter imtil  at  least  August  1975,  the 
exact  dates   being   unknown   to   the 


plaintiff.  Brink's  and  Wells  Fargo  and 
other  co-conspirators  engaged  in  a 
continuing  combination  and  conspir- 
acy in  unreasonable  restraint  of  inter- 
state trade  and  commerce,  the  sub- 
stantial terms  of  which  were  to  divide, 
allocate  and  apportion  customers 
among  the  defendants  and  co-con- 
spirators in  the  United  States  and  to 
submit  collusive,  non-competitive  and 
rigged  bids  and  price  quotations  for 
the  providing  of  armored  car  and  re- 
lated services  In  the  United  States. 

The  proposed  Judgment  enjoins  the 
defendants  from  entering  into  or  en- 
forcing any  agreement  or  imderstand- 
ing  with  any  person  engaged  in  the 
business  of  providing  armored  car 
service  to  divide,  allocate  or  apportion 
territories,  markets  or  customers  for 
armored  car  service  or  related  services 
in  the  United  States  or  to  submit  col- 
lusive, non-competitive  and  rigged  bids 
or  price  quotations  or  to  refrain  from 
submitting  bids  or  price  quotations  to 
customers  for  armored  car  service  or 
related  services  in  the  United  States. 
In  addition,  the  defendants  are  en- 
Joined  from  commtmicating  with  any 
other  person  engaged  in  the  business 
of  providing  armored  car  service  con- 
cerning future  prices  at  which  or  con- 
tractual terms  or  conditions  upon 
which  armored  car  and  related  serv- 
ices will  be  provided  or  offered  or 
whether  any  bid  or  price  quotation 
will  be  submitted  to  any  person.  The 
defendants  also  are  enjoined  for  a 
peri(xl  of  ten  years  from  (x>mmunicat- 
ing  with  any  other  person  engaged  in 
the  business  of  providing  armored  car 
service  concerning  current  prices  at 
which,  or  current  contractual  terms  or 
conditions  upon  which,  armored  car 
service  or  related  services  are  pro- 
vided. 

Public  comment  is  invited  within  the 
60-day  statutory  period.  Such  com- 
ments and  responses  thereto  will  be 
published  in  the  Federal  Register 
and  filed  with  the  Court.  Conunents 
should  be  addressed  to  Donald  A.  Kin- 
kaid.  Chief.  AtlanU  Field  Office.  Anti- 
trust Division.  United  States  Depart- 
ment of  Justice.  Suite  420.  1776  Peach- 
tree  Street.  N.W..  Atlanta.  Oeorgia 
30309. 

Date±  March  5.  1979. 

John  H.  Shenefield. 
Assistant  Attorney  General, 
Antitrust  Division. 


U.S.  District  Court.  Northerw  District  of 
Georgia,  Atlanta  Division 

United  States  of  America.  Plaintiff,  v. 
Brink's  Inc.  and  Wells  Fargo  Armored  Serv- 
ice Corporation  Defendants. 

Civil  Action. 

Pile  No.  C77-1027A. 

Filed:  March  5.  1979. 

SnptnjwioN 

It  is  stipulated  by  and  between  the  under- 
signed parties,  by  their  respective  attorneys, 
that: 

1.  The  parties  consent  that  a  Final  Judg- 
ment in  the  form  hereto  attached  may  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's 
own  motion,  at  any  time  after  compliance 
with  the  requirements  of  the  Antitrust  Pro- 
cedures and  Penalties  Act  [15  U.S.C.  { 161. 
and  without  further  notice  to  any  party  or 
other  proceedings,  provided  that  plaintiff 
has  not  wilhdra«'n  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the  pro- 
posed Final  Judgment  by  serving  notice 
thereof  on  defendants  and  by  filing  that 
notice  with  the  Court. 

2.  In  the  event  plaintiff  withdraws  its  con- 
sent or  if  the  proposed  Final  Judgment  is 
not  entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect  what- 
ever and  the  making  of  this  Stipulation 
shall  be  without  prejudice  to  plaintiff  or  de- 
fendants in  this  or  any  other  proceeding. 

Dated:  March  5. 1979. 

For  the  Plaintiff:  John  H.  Shenefield. 
Assistant  Attorney  General  William  E. 
Swope.  Charles  F.  B.  McAleer.  Donald 
A.  Kinkaid.  Charles  C.  Murphy.  Jr.. 
John  T.  Orr.  Jr..  James  M.  Griffin.  At- 
torneys, Department  of  Justice. 

For  the  Defendant:  Brink's.  Inc.:  Dono- 
van, Leisure,  Newton  &  Irvine,  by: 
Samuel  W.  Murphy.  Jr.  Trotter,  Bon- 
durant.  Griffin,  Miller  A  Hishom,  by: 
Emmet  J.  Bondurant. 

For  The  Defendant:  Wells  Fargo  Ser\ice 
Corporation:  Sullivan  A  Cromwell,  by: 
William  E.  Willis.  Sutherland,  Asbill  & 
Brennan,  by:  D.  Robert  Cumming.  Jr. 

U.S.  District  Court.  Northern  District  op 
Georgia,  Atlanta  Division 

United  States  of  America,  Plaintiff,  v. 
Brinks,  Inc.  arid  Wells  Fargo  Armored  Serv- 
ice Corporation,  Defendants. 

Civil  Action  No.  Cr77-1027A. 

FUed:  March  5,  1979. 

Final  Judgment 

Plaintiff.  United  States  of  America, 
having  filed  its  Complaint  herein  on  June 
21.  1977.  and  plaintiff  and  defendants 
Brink  °s.  Incorporated  and  Wells  Fargo  Ar- 
mored Service  Corporation,  by  their  respec- 


NOTICES 

tlve  attorneys,  having  consents  to  the 
making  and  entry  of  this  Final  Judgment, 
without  admission  by  any  party  In  respect 
to  any  issue  or  allegation  and  without  this 
Final  Judgment's  constituting  evidence  or 
an  admission  by  any  party  hereto  with  re- 
spect to  any  such  issue  or  allegation: 

NOW.  THEREFORE,  before  any  testimo- 
ny has  been  taken  herein,  without  trial  or 
adjudication  of  any  issue  of  fact  or  law.  and 
upon  consent  of  the  parties  hereto,  it  is 

ORDERED.  ADJUDGED  AND  DE- 
CREED as  follows: 


This  C^urt  has  Jurisdiction  over  the  sub- 
ject matter  of  this  action  and  of  the  parties 
hereto.  The  Complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the  de- 
fendants under  Section  1  of  the  Sherman 
Act(15U.S.C.  SI). 

n 

As  used  in  this  Final  Judgment: 

A.  The  term  "armored  car  service"  shall 
mean  the  arranging  for  and  providing  of 
ground  transportation  of  valuables  by  ar- 
mored vehicle  under  guard  in  the  United 
States. 

B.  The  term  "related  services"  shall  mean 
coin  sorting  and  wrapping,  preparation  and 
distribution  of  payrolls,  air  courier  service 
(the  arranging  for  and  providing  of  air 
transportation  of  valuable  items  under 
guard)  and  ground  courier  service  (the  ar- 
ranging for  and  providing  of  transportation 
of  items  of  small  monetary  value,  such  as 
cancelled  checks,  computer  data  and  mail, 
by  station  wagon,  panel  truck  or  other  non- 
armored  vehicle). 

C.  The  term  "person"  shall  mean  any  nat- 
ural person,  proprietorship,  partnership, 
firm,  corporation  or  any  other  legal  or  busi- 
ness entity. 

D.  The  term  "customer"  shall  mean  any 
person  who  or  which  purchases  armored  car 
service  or  related  services. 

E.  The  term  "common  control"  shall  mean 
at  least  a  50  percent  direct  or  indirect  own- 
ership interest  in  the  controlled  person  by 
the  controlling  person. 

m 

The  provisions  of  this  Final  Judgment  are 
applicable  to  the  defendants  Brink's,  Incor- 
porated and  Wells  Fargo  Armored  Service 
Corporation  and  shall  apply  also  to  their 
subsidiaries,  affiliates,  successors  and  as- 
signs: to  their  respective  directors,  officers, 
agents  and  employees  and  to  all  persons  in 
active  concert  or  participation  with  any  of 
them  who  receive  actual  notice  of  this  Final 
Judgment  by  personal  service  or  otherwise. 
This  Judgment  shall  not  apply  to  acts  not  in 
or  affecting  the  foreign  or  domestic  com- 
merce of  the  United  States. 

IV 

A.  The  defendants  are  enjoined  and  re- 
strained from  entering  into,  adhering  to. 
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claiming  or  maintaining  any  right  under 
any  agreement  or  understanding  or  concert 
of  action  with  any  other  person  engaged  in 
the  business  of  providing  armored  car  serv- 
ice to: 

(1)  Divide,  allocate  or  apportion  custom- 
ers, territories  or  markets  for  armored  car 
service  or  related  services: 

(2)  Submit  any  collusive,  non-competitive 
or  rigged  bid  or  price  quotation  or  to  refrain 
from  submitting  any  bid  or  price  quotation 
to  any  customer  for  armored  car  service  or 
related  services. 

B.  The  defendants  are  enjoined  and  re- 
strained from  communicating  with  any 
other  person  engaged  in  the  business  of  pro- 
viding armored  car  service  except  as  permit- 
ted by  Section  V  hereof,  concerning: 

(1)  future  prices  at  which,  or  contractual 
terms  or  conditions  upon  which,  armored 
car  service  or  related  services  will  be  offered 
or  provided: 

(2)  consideration  of  changes  or  revisions 
in  the  prices  at  which,  or  the  contractual 
terms  or  conditions  upon  which  armored  car 
service  or  related  services  will  be  offered  or 
provided:  and 

(3)  whether  any  bid  or  price  quotation  will 
or  will  not  be  submitted  to  any  person  for 
armored  car  service  or  related  services. 

C.  For  a  period  of  ten  (10)  years  from  the 
entry  of  this  Final  Judgment,  defendants 
are  enjoined  and  restrained  from  communi- 
cating with  any  other  person  engaged  in  the 
business  of  providing  armored  car  service 
concerning  current  prices  at  which,  or  cur- 
rent terms  or  conditions  upon  which,  ar- 
mored car  services  or  related  services  are 
provided  except  as  permitted  by  Section  V 
hereof. 


Nothing  in  this  Pinal  Judgment  shall  pro- 
hibit defendants  from: 

A.  Complying  with  any  order  or  regulation 
of  the  United  States  Interstate  Commerce 
Commission,  state  public  utility  regulatory 
authority  or  any  similar  local,  state  or  fed- 
eral regulatory  authority  having  Jurisdic- 
tion over  the  defendants,  or  taking  any 
action  in  accordance  with  the  practices  or 
procedures  authorized  or  contemplated  by 
Section  5a  of  the  Interstate  Commerce  Act 
(49  UJS.C.  5b)  and  the  regulations  thereun- 
der (49  C.F.R.  1331): 

B.  Exchanging  information  or  agreeing 
with  any  other  person  engaged  in  the  busi- 
ness of  providing  armored  car  service  or  re- 
lated services,  or  both,  regarding  the  coordi- 
nating and  scheduling  of  pickups,  deliveries 
or  exchanges  of  cargoes  between  defendants 
and  any  such  person; 

C.  Engaging  in  necessary  communications 
with  any  other  person  engaged  in  the  busi- 
ness of  providing  armored  car  service  or  re- 
lated services,  or  both,  in  the  course  of,  and 
related  to,  negotiating  for.  entering  into,  or 
carrying  out  a  contract  pursuant  to  which 
one  of  said  persons  agrees  to  provide  ar- 
mored car  service  or  related  services,  or 
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both,  for  or  on  behalf  of  the  other  said 
person: 

D.  Exchanging  Information  necessary  to 
conduct  Joint  labor  negotiations  and  collec- 
tive bargaining  under  the  federal  labor  laws 
with  any  other  person  engaged  In  the  busi- 
ness of  providing  armored  car  service  or  re- 
lated services:  however,  nothing  herein  shall 
authorize  discussion  of  future  prices  or 
future  bids  or  quotations  to  be  submitted  to 
any  person  by  an  armored  car  service  or  re- 
lated services  company: 

E.  Engaging  in  necessary  communications 
with  any  other  person  engaged  in  the  busi- 
ness of  providing  armored  car  service  or  re- 
lated services  in  the  course  of.  and  related 
to.  negotiating  for.  entering  Into,  or  carry- 
ing out  a  contract  pursuant  to  which  de- 
fendants would  acquire  or  be  acquired  by 
such  other  armored  car  service  or  related 
services  company: 

P.  Engaging  In  necessary  communications 
with  any  other  person  engaged  in  the  busi- 
ness of  providing  armored  car  service  or  re- 
lated services  for  the  purpose  of  proposing 
or  supporting  legislation  or  the  adoption  or 
modification  of  local,  stale  or  Federal  rules, 
regulations  or  policies  relating  to  the  provi- 
sion of  armored  car  service  or  related  serv- 
ices: however,  nothing  In  this  subparagraph 
F  shall  authorize  discussion  of  future  prices 
or  future  bids  or  quotations  to  be  submitted 
to  any  person  by  an  armored  car  service  or 
related  services  company: 

G.  Submitting  to  a  customer  a  bid  for  ar- 
mored car  service  or  related  services  which 
Is  Jointly  entered  with  any  other  person  en- 
gaged in  the  business  of  providing  armored 
car  service  or  related  services  in  cases  where 
defendants  do  not  operate  In  the  entire  area 
of  service  contemplated  by  the  bid.  and  the 
customer  has  notice  that  the  bid  Is  Jointly 
entered:  or 

H.  Participating  in  a  bidding  conference 
conducted  by  a  customer  or  potential  cus- 
tomer. 

VI 

The  injunctions  contained  In  this  Final 
Judgment  shall  not  apply  to  relations  solely 
between  either  defendant  and  a  parent,  sub- 
sidiary or  affiliate  of.  or  corporation  under 
common  control  »ith.  such  defendant,  or 
l)etween  the  officers,  directors,  agents  and 
employees  thereof. 

VII 

For  a  period  of  five  (5)  years  from  the 
date  of  entry  of  this  Pinal  Judgment,  each 
defendant  Is  ordered  to  make  and  maintain 
an  annual  record  of  the  steps  such  defend- 
ant has  taken  during  the  preceding  year  to 
ad\ise  its  appropriate  officers,  directors  and 
employees  of  Its  and  their  obligations  under 
this  FiiuU  Judgment. 

vm    j 

Each  defendant  is  ordered  and  directed  to: 

A.  Furnish  a  copy  of  this  Pinal  Judgment 

to  each  of  its  officers  and  directors  and  to 
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each  of  Its  agents  and  employees  having 
sales,  supervisory  and/or  pricing  responsi- 
bility for  armored  car  service  or  related 
services,  or  both,  within  ninety  (90)  days 
after  the  date  of  entry  of  this  Final  Judg- 
ment: 

B.  Furnish  a  copy  of  this  Final  Judgment 
to  each  successor  to  those  persons  descrlt>ed 
in  subparagraph  A  hereof  within  thirty  (30) 
days  after  each  such  successor  Is  employed 
by  or  becomes  affiliated  with  such  defend- 
ant Insuch  capacity: 

C.  Obtain  from  each  such  person  fur- 
nished a  copy  of  this  Final  Judgment  pursu- 
ant to  subparagraphs  A  and  B  hereof  a 
signed  receipt  therefor  which  receipt  shall 
be  retained  In  the  defendant's  files: 

D.  Attach  to  each  copy  of  this  Final  Judg- 
ment furnished  pursuant  to  subparagraphs 
A  and  B  hereof  a  statement  advising  each 
person  of  his  obligations  and  of  such  de- 
fendant's obligations  under  this  Final  Judg- 
ment, and  of  the  criminal  penalties  which 
may  be  imposed  upon  htm  and/or  upon 
such  defendant  for  violation  of  this  Final 
Judgment: 

E.  Establish  and  Implement  a  plan  for 
monitoring  compliance  with  the  terms  of 
this  Final  Judgment,  by  the  persons  de- 
scribed In  subparagraphs  A  and  B  hereof: 
and 

P.  File  with  this  Court  and  serve  upon  the 
plaintiff  within  one  hundred  and  twenty 
(120)  days  after  the  date  of  entry  of  this 
Final  Judgment,  an  affidavit  as  to  the  fact 
and  manner  of  Its  compliance  with  subpara- 
graphs A.  C.  and  O  hereof. 

IX 

A.  For  the  purpose  of  determining  or  se- 
curing compliance  with  this  Final  Judg- 
ment, any  duly  authorized  representative  of 
the  Department  of  Justice  shall,  upon  writ- 
ten request  of  the  Attorney  General  or  the 
Assistant  Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable  notice 
to  either  defendant  made  to  its  principal 
office,  be  permitted,  subject  to  any  legally 
recognized  privilege: 

1.  Access  during  the  office  hours  of  such 
defendant  to  inspect  and  copy  all  tmoks.  led- 
gers, accounts,  correspondence,  memoranda, 
and  other  records  and  documents  relating  to 
any  matter  contained  In  this  Final  Judg- 
ment In  the  possession  or  under  the  control 
of  such  defendant,  which  may  have  counsel 
present:  and 

2.  Subject  to  the  reasonable  convenience 
of  such  defendant  and  without  restraint  or 
Interference  from  It.  to  interview  officers, 
directors,  agents,  partners  or  employees  of 
such  defendant,  who  may  have  counsel  pres- 
ent, regarding  any  such  matter. 

B.  Each  defendant,  upon  the  written  re- 
quest of  the  Attorney  General  or  the  Assist- 
ant Attorney  General  In  charge  of  the  Anti- 
trust Division,  shall  submit  such  reports.  In 
writing,  under  oath  if  requested,  with  re- 
spect to  any  of  the  matters  contained  in  this 
Final  Judgment,  as  may  from  time  to  time 


be  requested. 

No  information  or  documents  obtained  by 
the  means  provided  in  this  Section  IX  shall 
be  divulged  by  any  representative  of  the  De- 
partment of  Justice  to  any  person  other 
than  a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings  to 
which  the  United  States  Is  a  party,  or  for 
the  purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise  re- 
quired by  law. 

If  at  any  time  Information  or  documents 
are  furnished  by  either  defendant  to  plain- 
tiff, said  defendant  represents  and  identifies 
in  writing  the  material  In  any  such  informa- 
tion or  documents  which  Is  of  a  type  de- 
scribed in  Rule  26(cM7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  said  defendant 
marks  each  pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under  the 
Federal  Rules  of  Civil  Procedure",  then  10 
days  notice  shall  be  given  by  plaintiff  to 
said  defendant  prior  to  divulging  such  mate- 
rial In  any  legal  proceeding  (other  than  a 
Grand  Jury  proceeding)  to  which  said  de- 
fendant Is  not  a  party. 


Jurisdiction  is  retained  by  this  Court  for 
the  purpose  of  enabling  any  of  the  parties 
to  this  Final  Judgment  to  apply  to  this 
Court  at  any  time  for  such  further  orders 
and  directions  as  may  be  necessary  or  ap- 
propriate for  the  construction  of  any  of  the 
provisions  thereof,  for  the  enforcement  of 
compliance  therewith  and  for  the  punish- 
ment of  violations  thereof. 

XI 

Entry  of  this  Final  Judgment  Is  in  the 
public  Interest. 
This day  of ,  1»79. 


United  StaUt  District  Judge. 

UnrrcD  States  Distuict  Court.  Northerm 
District  or  Gkorcia,  Atlanta  Division 

United  State*  of  America,  Plaintiff,  v. 
Brink's,  Inc.  and  Wells  Fargo  Armored  Serv- 
ice Corporation.  Defendants. 

avil  Action:  C77-1027A 

Filed:  March  5.  1979 

Proposed  Consent  Judgment:  Compctitivc 
Impact  Statement 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  act  (15  U.S.C. 
H16(bMh)l.  the  United  SUtes  of  America 
hereby  files  this  Competitive  Impact  State- 
ment relating  to  the  proposed  consent  Judg- 
ment submitted  for  entry  In  this  clvU  anti- 
trust proceeding. 

I.  Nature  and  Purpose  of  This  Prcxreedlng 

On  June  21.  1977.  the  Department  of  Jus- 
tice filed  a  civil  action  under  Section  4  of 
the  Act  of  Congress  of  July  2.  1890.  as 
amended  (15  UjS.C.  141,  commonly  known 


as  the  Sherman  Act,  against  Brink's,  Inc. 
("Brink's")  and  Wells  Fargo  Armored  Serv- 
ice Corporation  ("Wells  Fargo").  The  com- 
plaint alleges  that  beginning  at  least  as 
early  as  1968  and  continuing  thereafter  at 
least  until  August  1975.  the  defendants  and 
co-conspirators  engaged  in  a  continuing 
combination  and  conspiracy  In  restraint  of 
Interstate  trade  and  commerce  In  violation 
of  Section  1  of  the  Sherman  Act  [15  U.S.C. 
911.  The  suit  seeks  a  Judicial  determination 
that  the  defendants  and  co-conspirators 
have  engaged  In  the  alleged  unlawful  combi- 
nation and  conspiracy  and  requests  the 
Court  to  order  that  each  defendant,  includ- 
ing any  subsidiaries.  Its  officers,  directors, 
employees,  agents,  successors,  and  assigns, 
and  all  persons  acting  or  claiming  to  act  on 
behalf  thereof,  be  perpetually  enjoined 
from  continuing,  maintaining  or  renewing 
the  alleged  unlawful  combination  and  con- 
spiracy and  from  engaging  in  any  other 
combination,  conspiracy,  agreement  or  un- 
derstanding having  a  similar  purpose  or 
effect. 

Entry  of  the  prop)Osed  consent  Judgment 
by  the  Court  will  terminate  the  action.  In 
connection  with  the  proposed  Judgment,  the 
Court  will  retain  Jurisdiction  over  the 
matter  for  possible  further  pnx^edings 
which  may  t>e  required  to  Interpret,  modify, 
or  enfonx  the  Judgment  or  to  punish  viola- 
tions of  any  of  the  provisions  of  the  Judg- 
ment. 

II.  Description  of  the  Practices  Giving  Rise 
to  the  Alleged  Violation  of  the  Sherman 
Act 

The  defendant  Brink's  is  a  Delaware  cor- 
poration having  Its  principal  corporate 
headquarters  at  Greenwich,  Connecticut 
and  Is  engaged  In  the  business  of  providing 
armored  car  and  related  services  to  custom- 
ers In  various  parts  of  the  United  States. 

Wells  Fargo  Is  also  a  Delaware  corpora- 
tion engaged  In  the  business  of  providing  ar- 
mored car  and  related  services- to  customers 
In  various  parts  of  the  United  States.  Wells 
Fargo  maintains  its  principal  corporate 
headquarters  at  Atlanta.  Georgia. 

By  engaging  In  the  armored  car  service  in- 
dustry, these  defendants  arrange  for  and 
provide  ground  transportation  of  valuables 
by  armored  vehicle  under  guard.  These  val- 
uable cargoes  usually  consist  of  such  Items 
as  coins,  currency,  precious  metals  and 
stones,  negotiable  Instruments  and  securi- 
ties. Customers  utilizing  the  services  of 
these  defendants  include  banks,  brokerage 
firms,  savings  and  loan  associations,  govern- 
mental agencies,  merchants  and  manufac- 
turers. In  addition  to  the  armored  car  serv- 
ices described  above,  these  two  defendants 
provide  their  customers  with  related  serv- 
ices Including  coin  soriing  and  wrapping, 
preparation  and  distribution  of  payrolls,  air 
courier  service  (which  Is  the  arranging  for 
and  providing  of  air  transportation  of  valua- 
ble Items  under  guard)  and  ground  courier 
service  (which  is  the  arranging  for  and  pro- 
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vlding  of  transportation  of  items  of  small 
monetary  value,  such  as  canceled  checks, 
computer  data  and  mall,  by  station  wagon, 
panel  truck,  or  other  non-armored  vehicle). 

In  1974  the  defendants  and  their  corpo- 
rate affiliates  realized  combined  gross  rev- 
enues of  approximately  (150  million  from 
the  sale  of  armored  car  and  related  services 
In  the  United  SUtes. 

The  complaint  alleges  that  the  defendants 
and  co-conspirators,  consisting  of  their  cor- 
porate affiliates  and  individuals  employed 
either  by  the  defendants  or  by  their  affili- 
ated corporations,  engaged  in  a  combination 
and  conspiracy  the  substantial  terms  of 
which  were  to  divide,  allocate,  and  appor- 
tion customers  among  the  defendants  and 
the  co-conspirator  corporations  in  the 
United  States  and  to  submit  collusive,  non- 
competitive, and  rigged  bids  and  price  quo- 
tations for  the  providing  of  armored  car  and 
related  services  In  the  United  States. 

The  Government  would  seek  to  prove  at 
trial  that  at  least  as  early  as  1968,  Brink's 
and  Wells  Fargo  had  arrived  at  and  were  im- 
plementing a  mutual  understanding  that 
the  companies  would  refrain  from  compet- 
ing for  each  other's  armored  car  and  related 
services  customers.  The  Government  is 
aware  of  no  geographic  limit  on  the  scope  of 
the  understanding,  and  Implementation  of 
it  shows  that  it  applied  to  all  existing  ar- 
mored car  and  related  services  customers  of 
both  companies  throughout  the  SO  United 
States.  This  Included  not  only  those  custom- 
ers located  in  areas  In  which  both  compa- 
nies operated  but  also  those  customers  lo- 
cated In  areas  In  which  only  one  of  the  two 
companies  operated.  The  understanding  or 
conspiracy  did  not  generally  extend  to  re- 
fraining from  competing  for  new  business, 
ie.,  customers  who  were  not  being  served  by 
either  Brink's  or  Wells  Fargo. 

The  Government  would  also  seek  to  prove 
at  trial  that,  as  part  of  the  overall  conspir- 
acy, it  was  understood  by  the  co-conspira- 
tors that  Brink's  and  Wells  Fargo  would 
submit  collusively  rigged  bids  and  price  quo- 
tations to  customers  of  armored  car  or  relat- 
ed services  when  necessary  to  avoid  compet- 
ing for  such  customers.  In  implementing  the 
conspiracy.  Brink's  and  Wells  Fargo  did  fre- 
quently submit  artificially  inflated  and 
rigged  bids  and  price  quotations  to  custom- 
ers seeking  competitive  bids  or  price  quota- 
tions for  armored  car  or  related  services.  In- 
formation concerning  specific  customers' 
price  rates  and  service  requirements  was 
often  exchanged  between  representatives  of 
Brink's  and  Wells  Fargo  to  facilitate  the 
submission  of  such  artificially  Inflated  and 
rigged  bids  and  price  quotations.  Such  infor- 
mation was  exchanged,  at  various  times, 
both  In  person  and  over  the  telephone.  In 
otherwise  Implementing  the  conspiracy. 
Brink's  and  Wells  Fargo  also  generally  re- 
frained from  soliciting  each  other's  custom- 
ers and  used  various  devices,  in  addition  to 
inflated  prices,  to  discourage  existing  cus- 
tomers from  changing  service  companies. 
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The  complaint  alleges  that  the  effects  of 
this  combination  and  conspiracy  have  been, 
among  other  things,  to:  (a)  restrain  competi- 
tion among  the  defendants  and  the  co-con- 
spirator corporations  in  the  armored  car 
service  industry  in  the  United  States:  (b)  re- 
strict the  freedom  of  customers  to  do  busi- 
ness with  armored  car  companies  of  their 
choice  in  the  United  States:  and  (c)  stabilize 
and  maintain  prices  charged  by  the  defend- 
ants and  the  co-conspirator  corporations  at 
artificially  high  and  non-competltlve  levels. 

The  complaint  requests  the  Court  to  find 
that  the  defendants  and  (^-conspirators 
have  entered  into  a  combination  and  con- 
spiracy in  unreasonable  restraint  of  inter- 
state trade  and  commerce  in  the  provision 
of  armored  car  and  related  services  to  cus- 
tomers In  the  United  States  in  violation  of 
Section  1  of  the  Sherman  Act  (15  U.S.C. 
S  I].  The  complaint  also  requests  the  Court 
to  enjoin  and  restrain  each  defendant,  in- 
cluding any  subsidiaries  thereof,  its  officers, 
directors,  employees,  agents,  successors,  and 
assigns  and  all  persons  acting  or  claiming  to 
act  on  behalf  thereof,  from  continuing, 
maintaining,  or  renewing  the  combination 
and  conspiracy  and  from  engaging  in  any 
other  combination,  (xtnspiracy.  agreement, 
or  understanding  having  a  similar  purpose 
or  effect. 

III.  Explanation  of  the  Proposal  for  a  Con- 
sent Judgment  and  its  Anticipated  Effects 
on  Competition 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  consent 
Judgment,  in  the  form  negotiated  by  and  be- 
tween the  parties,  may  be  entered  by  the 
Court  at  any  time  after  compliance  with  the 
Antitrust  Pr(x:edures  and  Penalties  Act.  the 
stipulation  between  the  parties  provides 
that  there  has  been  no  admission  by  any 
party  with  respect  to  any  issue  of  fact  or 
law.  Under  the  provisions  of  Section  2^)  of 
the  Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  S  16(e)),  entry  of  the  proposed 
Judgment  is  conditioned  upon  a  determina- 
tion by  the  Court  that  the  proposed  Judg- 
ment is  in  the  public  interest. 

The  proposed  consent  Judgment  provides 
for  substantially  all  of  the  relief  which  the 
United  States  could  have  expected  to  re- 
ceive if  this  case  had  been  tried.  The  provi- 
sions of  the  Judgment  are  specifically  made 
applicable  to  each  defendant's  directors,  of- 
ficers, agents  and  employers,  each  defend- 
ant's subsidiaries,  successors,  and  assigns, 
their  respective  directors,  officers,  agents 
and  employees,  and  all  persons  in  active 
concert  or  participation  with  them  who  re- 
ceive actual  notice  of  the  judgment. 

Section  IV(AKl)  of  the  proposed  consent 
Judgment  enjoins  each  defendant  from  en- 
tering into,  adhering  to,  claiming  or  main- 
taining any  right  under  any  agreement  or 
understanding  or  concert  of  action  with  any 
other  person  engaged  in  the  business  of  pro- 
viding armored  car  service  to  divide,  allo- 
cate, or  apportion  customers,  territories  or 
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markets  for  armored  car  service  or  related 
services  In  the  United  States.  Section 
IV(AK2)  of  the  proposed  consent  Judgment 
prohibits  each  defendant  from  entering 
into,  adhering  to.  claiming  or  maintaining 
any  right  under  any  agreement,  undertak- 
ing or  concert  of  action  with  any  person  en- 
gaged In  the  business  of  providing  armored 
car  service  to  submit  collusive,  non-competi- 
tive and  rigged  bids  or  price  quotations  or  to 
refrain  from  submitting  any  bids  or  price 
quotations  to  customers  for  armored  car 
service  or  related  services  in  the  United 
SUtes. 

The  anticipated  effect  of  Sections  rV(A) 
(1)  and  (2)  is  to  free  the  marketplace  of  the 
collusive  activity  by  the  defendants  and 
their  co-conspirators  thereby  allowing  the 
normal  competitive  forces  to  dictate  its  op- 
eration. The  sections  are  drafted  not  only  to 
prohibit  collusive  conduct  aimed  at  custom- 
er allocation  and  bid  rigging  between  the  de- 
fendants and  their  co-conspirators  In  this 
case,  but  also  between  either  defendant  and 
any  other  person  engaged  In  the  business  of 
providing  armored  car  service.  These  sec- 
tions prohibit  the  conduct  which  the  Gov- 
ernment would  have  contended  at  trial  con- 
stituted per  se  violations  of  the  Sherman 
Act  and  denied  customers  of  armored  car 
and  related  services  the  benefits  of  free  and 
open  competition  In  that  Industry. 

Section  rV(B)  of  the  proposed  consent 
Judgment  prohibits  both  defendants  from 
communicating  with  any  other  person  en- 
gaged in  the  business  of  providing  armored 
car  service  concerning,  among  other  things, 
future  prices  at  which,  or  contractual  terms 
or  conditions  upon  which,  armored  car  or 
related  services  will  be  provided  or  offered. 
In  addition,  the  defendants  are  prohibited 
from  engaging  in  any  communication  with 
any  person  engaged  in  the  business  of  pro- 
viding armored  car  service  concerning 
whether  any  bid  or  price  quotation  will  be 
submitted  to  any  person  for  armored  car 
service  or  related  services.  Finally.  Section 
IV(C)  prohibits  both  defendants  from  com- 
municating <for  a  period  of  ten  years)  with 
any  other  person  engaged  in  the  business  of 
providing  armored  car  service  concerning 
current  prices  at  which,  or  current  contrac-  ■ 
tual  terms  and  conditions  upon  which,  ar- 
mored car  service  or  related  services  are  pro- 
vided. 

Sections  IV  (B)  and  (C)  are  designed  to 
have  the  effect  of  prohibiting  the  conduct 
by  which  the  defendanU  allegedly  carried 
out  the  anticompetitive  agreement  to  allo- 
cate customers  and  rig  bids  and  price  quota- 
tions which  is  the  subject  of  this  suit.  These 
safeguards  offer  additional  assurances  that 
the  proposed  Judgment  will  restore  competi- 
tive conditions  to  the  armored  car  and  relat- 
ed 8er\ices  industry  by  prohibiting  the 
means  and  methods  by  which  the  anticom- 
petitive agreement  was  effectuated. 

The  removal  of  these  artificial  restraints 
from  the  market  will  restore  to  the  custom- 
er  the   freedom   of  chosing   the   company 


from  which  it  wishes  to  purchase  armored 
car  and  related  services  and  should  result  In 
Increased  competition  in  the  market  with 
respect  to  those  terms,  in  the  form  of  in- 
creased and  more  efficient  service  at  re- 
duced prices  to  the  customer. 

Recognizing  that  to  some  degree  the  ar- 
mored car  and  related  services  Industry  is 
subject  to  the  authority  of  local,  state  and 
federal  regulatory  agencies.  Section  V  of  the 
proposed  consent  Judgment  limits  the  scope 
of  the  prohibitions  couUlned  In  Section  IV 
to  make  clear  that  compliance  with  orders 
or  regulations  of  the  Interstate  Commerce 
Conuntssion  or  other  local,  state  or  federal 
regulatory  authority  is  not  prohibited.  In 
addition,  the  defendants  are  not  prohibited 
from  communicating  with  respect  to  or  per- 
forming bona  fide  subcontracts  with  or  for 
any  person  engaged  In  the  business  of  pro- 
viding armored  car  and  related  services  or 
from  exchanging  information  or  agreeing 
with  any  other  person  Involved  In  the  indus- 
try regarding  the  coordinating  and  schedul- 
ing of  interconnect  services  between  either 
defendant  and  any  such  persons.  Bona  fide 
subcontract  relationships  and  Interconnect 
dealings  between  persons  in  this  Industry 
are  common  and  are  not  seen  as  having  any 
substantial  anticompetitive  effects.  Normal- 
ly, these  practices  actually  make  available 
to  customers  of  armored  car  and  related 
services,  services  which  would  not  otherwise 
be  available  to  them  or  would  be  available 
only  at  substantially  Increased  costs.  There- 
fore, it  is  Important  that  these  practices  not 
be  restrained  by  any  Judgment  entered  in 
this  case,  and  Sections  V  (B)  and  <C)  of  the 
proposed  consent  Judgment  acknowledge 
that  neither  defendant  is  prohibited  from 
engaging  In  such  conduct  by  this  decree. 

In  order  to  further  protect  the  legitimate 
business  Interest  of  both  defendants,  sub- 
paragraphs D  and  E  of  Section  V  simply 
specify  that  the  Injunction  does  not  extend 
to  communications  necessary  to  bona  fide 
Joint  labor  negotiations  (provided  such  com- 
munications do  not  Involve  future  prices  or 
future  bids  or  quotations)  or  to  bona  fide 
negotiations  for  the  acquisition  or  sale  of  a 
firm  engaged  in  the  business  of  providing 
armored  car  service  or  related  services.  In 
addition,  subparagraph  G  of  Section  V  au- 
thorizes the  submission  of  Jointly  entered 
bids  in  cases  where  the  defendant  submit- 
ting the  bid  does  not  operate  In  the  entire 
area  of  service  contemplated  by  the  bid.  pro- 
vided the  customer  has  notice  that  the  bid 
Is  Jointly  entered.  Each  of  these  dealings  be- 
tween persons  in  this  Industry  is  common, 
and.  when  carried  out  In  good  faith.  Is  not 
seen  as  having  any  substantial  anticompeti- 
tive effects.  In  particular,  the  practice  of 
submitting  Jointly  entered  bids,  where  the 
bidding  defendant  does  not  operate  in  the 
entire  area  of  ser\ice  contemplated  by  the 
bid.  actually  increases  the  availability  of  ar- 
mored car  service  and  related  services  to  the 
customer. 
Subparagraph  H  of  Section  V  authorizes 


the  defendants  to  participate  in  bidding 
conferences  conducted  by  a  customer  or  po- 
tential customer,  a  practice  which  should 
actually  increase  price  competition  in  the 
nuu-ket. 

Finally,  subparagraph  F  of  Section  V  In- 
sures that  nothing  in  the  decree  is  designed, 
or  should  be  Interpreted,  to  restrain  either 
defendant's  exercise  of  its  right  to  engage  in 
communications  necessary  to  propose  or 
support  the  adoption  or  modification  of 
local.  sUte  or  Federal  legislation  or  the 
adoption  or  modification  of  local,  state  or 
Federal  rules,  regulations  or  policies  relat- 
ing to  the  provision  of  armored  car  service 
or  related  services,  provided  such  communi- 
cations do  not  Involve  discussions  of  future 
prices  or  future  bids  or  quotations. 

In  order  to  insure  continued  compliance 
with  the  terms  of  the  Judgment,  upon  writ- 
ten request  of  the  Government,  both  de- 
fendants are  required  to  allow  attorneys  for 
the  Government  to  Inspect  and  copy  their 
business  records  and  to  Interview  their  offi- 
cers and  employees.  Each  defendant  is  or- 
dered to  provide  (within  ninety  (90)  days 
after  the  entry  of  the  Judgment)  a  copy  of 
the  final  Judgment  to  each  of  its  officers 
and  directors  and  to  each  of  its  employees 
having  sales,  supervisory  and/or  pricing  re- 
sponsibility for  armored  car  service  or  relat- 
ed service,  along  with  a  statement  advising 
each  such  person  of  his  and  th«  defendant's 
obligations  under  the  Judgment  and  of  the 
criminal  penalties  which  may  be  Imposed 
upon  him  and  the  defendant  for  violation  of 
the  Judgment.  For  a  period  of  five  years, 
each  defendant  is  also  required  to  make  and 
maintain  annual  records  of  the  steps  it  has 
taken  during  the  preceding  year  to  advise 
its  appropriate  officers,  directors  and  em- 
ployees of  its  and  their  obligations  under 
the  Judgment.  Furthermore,  upon  request 
by  the  Government,  each  defendant  must 
submit  written  reports  with  respect  to  any 
matter  contained  In  the  Judgment.  Finally, 
the  Judgment  provides  that  this  Court  shall 
retain  Jurisdiction  of  this  matter  for  the 
purpose  of  interpreting,  modifying,  and  en- 
forcing compliance  with  the  provisions  of 
the  Judgment  as  well  as  punishing  any  viola- 
tions of  Its  terms. 

IV.  Remedies  Available  to  Potential  Private 
Utigants 

Section  4  of  the  Clayton  Act  tl5  U.S.C. 
{  IS]  provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  antitrust  laws  may  bring  suit  in  federal 
court  to  recover  three  times  the  damages 
sustained,  as  well  as  costs  and  reasonable  at- 
torney fees.  Entry  of  the  proposed  consent 
Judgment  In  this  proceeding  will  neither 
Impair  nor  assist  the  bringing  of  any  such 
private  antitrust  actions,  nor  will  it  have 
any  effect  on  pending  actions.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton  Act 
(IS  U.S.C.  S  16(a)].  this  consent  Judgment 
has  no  prima  facie  effect  In  any  lawsuit 


which   might   be  brought  or  is  currently 
pending  against  these  defendants. 

On  February  23.  1978.  Brink's.  Wells 
Fargo  and  Purolator  Services,  Inc.,  an- 
nounced that  they  had  reached  an  agree- 
ment with  the  named  plaintiffs  In  15  pend- 
ing class  action  antitrust  civU  suits,  which.  If 
approved  by  the  Court,  would  create  a  fund 
of  $11.8  million  to  be  shared  by  a  naticui- 
wide  class  of  all  commercial,  state  and  local 
governmental  purchasers  of  armored  car 
service  and  related  services.  This  settlement 
must  be  approved  by  the  Court  and  all  class 
members  notified  and  given  the  opportunity 
to  "opt-out"  of  the  settlement.  The  entry  of 
the  proposed  consent  Judgment  will  have  no 
effect  on  the  settlement  of  the  class  action 
suits  or  on  any  future  suit  Instituted  on 
behalf  of  any  private  plaintiff  not  a  member 
of  the  class  or  who  "opts-out"  of  the  class. 

V.  Procedures  Available  for  the 
Modification  of  this  Proposal 

As  provided  by  the  Antitrust  Procedures 
and  Penalties  Act.  within  60  days  of  the  sub- 
mission of  the  proposed  consent  Judgment 
and  this  Competitive  Impact  SUtement. 
any  person,  believing  that  the  proposed  con- 
sent Judgment  should  be  modified,  may 
submit  written  comments  to  Donald  A.  Kln- 
kald.  Chief.  AtlanU  Field  Office,  United 
SUtes  Department  of  Justice,  Antitrust  Di- 
vision, Suite  420,  1776  Peachtree  Street, 
N.W.,  Atlanta.  Georgia  30309.  who  will  file 
such  comments,  and  the  response  by  the 
United  States  thereto,  with  the  Court  and 
publish  them  In  the  Federal  Register.  All 
comments  will  be  given  due  consideration  by 
the  Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the  proposed 
Judgment  at  any  time  prior  to  Its  entry  if  It 
should  determine  that  some  modification  Is 
appropriate. 

The  proposed  consent  Judgment  provides 
that  the  Court  retains  Jurisdiction  over  this 
action,  and  the  parties  may  apply  to  the 
Court  for  such  orders  as  may  be  necessary 
or  appropriate  for  its  modification,  interpre- 
tation, or  enforcement. 

VI.  Alternative  Remedies  Considered  By 
The  Government 

The  United  SUtes  did  not  actually  consid- 
er any  alternatives  to  the  proposed  consent 
Judgment  now  being  filed  (other  than  prior 
drafu  containing  substantially  the  same 
relief,  but  with  minor  language  differences), 
since  the  Judgment  provides  all  of  the  relief 
sought  by  the  United  SUtes.  The  alterna- 
tive to  the  entry  of  the  proposed  Judgment 
is  a  full  trial  of  the  Issues  on  the  merits  and 
the  relief  sought. 

VIII.  Materials  or  EtocumenU  Which  Were 
Determinative  In  Formulating,  the  Propos- 
al for  a  Consent  Judgment 

Inasmuch  as  there  are  no  materials  or 
documents  which  were  determinative  In  for- 
mulating the  proposal  for  a  consent  Judg- 
ment, none  are  being  filed  by  the  United 
SUtes  pursuant  to  Section  2(b)  of  the  Anti- 


trust  Procedures   and   Penalties   Act    (15 
U.S.C.  S  16<b)]. 

Dated:  Makch  5. 1979. 

ReapectfiiUy  submitted,  Charles  C. 
Murphy.  Jr..  John  T.  Orr,  Jr.,  James 
M.  Griffin.  Attorneys.  Antitrust  Divi- 
sion, U.S.  Department  of  Justice,  Suite 
420.  1776  Peachtree  Street,  N.W..  AUan- 
to,  Georffia  30309.  Telephone:  404-8S1- 
3828.  FTS:  257-3828, 
(FR  Doc.  79-7844  FUed  3-14-79;  8:45  am] 

[4410-1 8-M] 

DEPARTMENT  OF  JUSTICE 

Low  Enforc«m*nf  Astittanc*  Administration 

INCAPAOTATKNI  AS  CRIME  CONTtOl 
STKATEGY 

Pregrain  Solicitation 

The  National  Institute  of  Law  En- 
forcement and  Criminal  Justice  an- 
nounces a  solicitation  for  research  pro- 
posals on  incapacitation  as  a  crime 
control  strategy.  This  soliciUtion  has 
aclosing  date  of  May  1,  1979.  Interest- 
ed researchers  may  obtain  a  copy  of 
the  solicitation  by  writing  to: 

NCJRS.  Program  Announcement  No.  79- 
106.  A  Research  Progam  on  IncapaclU- 
tlon.  Box  6000,  Rockville,  Maryland  20850. 

This  program  will  award  only  grants. 

Blair  G.  Ewing, 
Acting  Director.  NILECJ. 
(FR  Doc.  79-7845  FUed  3-14-79;  8:45  amj 


[4410-18-M] 

INVESTIGATIVE  INFORMATION  AND 
BEHAVIOR 

Solidtation 

The  National  Institute  of  Law  En- 
forcement and  Criminal  Justice  an- 
nounces a  competitive  research  grant 
aimed  at  improving  knowledge  regard- 
ing investigative  information  and  be- 
havior. The  ultimate  objective  is  to  de- 
velop information  that  wiU  be  helpful 
to  administrators  and  policy-makers  in 
upgrading  the  criminal  investigation 
process. 

The  solicitation  asks  for  the  submis- 
sion of  a  preliminary  proposal  rather 
than  a  concept  paper  or  a  full  propos- 
al. One  or  more  full  proposals  will  be 
requested  from  the  preliminary  pro- 
posal authors  following  reviews  of 
these  papers.  In  order  to  be  consid- 


ered, a  preliminary  proposal  must  be 
received  by  the  National  Institute  no 
later  than  May  30.  1979.  One  grant, 
between  $250.000-$275.000,  wHl  be 
awarded  for  an  18  month  period. 

Additional  information  and  copies  of 
the  solicitation  can  be  obtained  by 
contacting  Shirley  Melnicoe.  Police  Di- 
vision, NILECJ,  633  Indiana  Avenue. 
N.W..  Washington.  D.C.  20531.  (301) 
492-9110. 

Blair  O.  Ewing. 
Acting  Director.  NILECJ. 

(FR  Doc.  79-7846  FUed  3-14-79;  8:45  am] 

[7537-01 -M] 

NATIONAL  FOUNDATION  FOR  THE 

ARTS  AND  THE  HUMANITIES 

SPECIAL  PROJEaS  ADVISORY  PANf L 

Pursuant  to  Section  10(aM2)  of  the 
Federal  Advisory  Committee  Act 
(Public  Law  92-463),  as  amended, 
notice  is  hereby  given  that  a  meeting 
of  the  Special  Projects  Advisory  Panel 
to  the  National  Council  on  the  Arts 
WiU  be  held  April  5.  6,  and  7,  1979, 
from  9:00  a.m.  to  5:30  p.m..  in  room 
1422,  Columbia  Plaza,  2401  E  Street, 
N.W.,  Washington,  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the  Na- 
tional Poimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with 
the  determination  of  the  Chairman 
published  In  the  Federal  Register  of 
March  17,  1977,  these  sessions  will  be 
closed  to  the  public  pursuant  to  sub- 
section (c)  (4),  (6)  and  9(B)  of  section 
552  of  Title  5,  United  States  Code. 

Further  information  with  reference 
to  this  meeting  can  be  obtained  from 
Mr.  John  H.  Clark,  Advisory  Commit- 
tee Management  Officer,  National  En- 
dowrmient  for  the  Arts,  Washington, 
D.C.  20506,  or  call(202)  634-6070. 

Dated:  March  9.  1979. 

John  H.  Clark, 
Director,  Office  of  Council  and 
Panel     Operations,     National 
Endowment  for  the  Arts. 

(FR  Doc.  79-7847  FUed  3-14-79;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

ABNORMAL  OCCURRENCE  EVENT 
D*9f«d«d  Engineered  Sofety  Syttemt 

Section  208  of  the  Energy  Reorgani- 
zation Act  of  1974,  as  amended,  re- 
quires the  NRC  to  disseminate  infor- 
mation on  abnormal  occurrences  (i.e., 
unscheduled  incidents  or  events  which 
the  Commission  determines  are  sig- 
nificant from  the  standpoint  of  public 
health  and  safety).  The  following  inci- 
dent was  determined  to  be  an  abnor- 
mal occurrence  using  the  criteria  pub- 
lished in  the  Federal  Register  on 
February  24,  1977  (42  FR  10950).  The 
third  general  criterion  states  that 
major  deficiencies  in  design,  construc- 
tion, use  of.  or  management  controls 
for  licensed  facilities  •  •  •  can  be  con- 
sidered an  abnormal  occurrence.  The 
following  description  of  the  event  also 
contains  the  remedial  actions  taken. 

Date  and  Place— The  event  which 
raised  the  safety  concerns  occurred  on 
September  16.  1978.  at  the  Arkansas 
Nuclear  One  (ANO)  site  and  involved 
both  Unit  1  and  Unit  2.  Arkansas 
Power  and  Light  Company  (AP&L) 
provided  preliminary  information  to 
the  NRC  by  telephone  on  September 
19,  1978. 

Nature  and  Probable  Consequences— 
On  September  16,  1978,  an  unusual  se- 
quence of  events  occurred  at  Arkansas 
Nuclear  One,  Units  1  and  2.  The 
events  involved  the  electrical  power 
sources  and  culminated  in  the  spuri- 
ous activation  and  degraded  operation 
of  Unit  2  Engineered  Safety  Features 
(ESF).  Analysis  of  the  course  of  the 
Incident  has  identified  serious  defi- 
ciencies in  the  electrical  distribution 
system  operation  and  design.  No  radio- 
logical consequences  occurred  and  the 
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likelihood  of  such  an  occurrence  was 
very  low. 

However,  three  safety  concerns 
emerged  from  the  analysis  of  these 
events: 

(1)  The  off  site  power  supply  for 
ANO  Unit  1  Engineered  Safety  Fea- 
ture loads  was  deficient  in  that  de- 
graded voltage  could  have  resulted  in 
the  unavailability  of  ESF  equipment. 

If  it  were  to  be  needed. 

(2)  The  design  of  the  ANO  site  elec- 
trical system  that  provides  offsite 
power  to  Units  1  and  2  did  not  fully 
meet  the  Commission's  Regulations, 
10  CFR  50,  Appendix  A,  General 
Design  Criterion  17.  because  in  certain 
circumstances  a  failure  of  one  of  the 
two  offsite  power  circuits  would  also 
result  in  a  failure  of  the  other  such 
circuit. 

(3)  Deficiencies  existed  in  the  oper- 
ation of  the  Unit  2  inverters  that  con- 
vert battery  power  to  AC  power  for 
certain  safety-related  equipment. 

The  "Sequence  of  events  was  as  fol- 
lows: Unit  1  was  operating  at  100  per- 
cent power.  Unit  2  was  In  hot  standby 
performing  hot  functional  testing  in 
preparation  for  initial  critically  and 
power  operation. '  Unit  1  auxiliary 
electrical  loads  were  being  supplied 
from  the  Unit  1  main  generator  via 
the  unit  auxiliary  transformer.  Unit  2 
auxiliary  electrical  loads  were  being 
fed  from  an  offsite  source  through 
Startup  Transformer  No.  3.  The 
normal  operating  status  was  interrupt- 
ed by  the  failure  of  the  Unit  1  Loop 
"A"  Main  Steam  Line  Isolation  Valve 
(MSIV)  air  operator  solenoid  causing 
the  MSIV  to  close  as  designed.  The 
Unit  1  Reactor  Protection  System 
properly  sensed  the  conditions  requir- 
ing reactor  shutdown  and  tripped  the 
reactor.  The  Unit  1  turbine-generator 
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'The  Unit  2  Operating  License  did  not 
permit  criticality  or  power  operation  at  the 
time  of  the  incident. 


tripped  concurrently.  Because  the 
Unit  1  generator  could  no  longer 
supply  power  for  the  Unit  1  auxiliary 
loads,  these  loads  were  automatically 
transferred  to  Startup  Transformer 
No.  1  to  supply  this  power  from  off- 
site.  The  sequence  of  events  should 
have  ended  at  this  point. 

The  power  to  Startup  Transformer 
No.  3.  which  was  feeding  Unit  2,  and  to 
Startup  Transformer  No.  1.  now  feed- 
ing Unit  1,  normally  passes  through  a 
single  piece  of  equipment,  the  Bus  Tie 
Auto-Transformer.  (Figure  1  shows  a 
simplified  block  diagram  of  the  princi- 
pal electrical  equipment  involved  in 
the  sequence  of  events.)  The  Auto- 
Transformer  has  the  capacity  to  pro- 
vide power  for  both  units,  but  due  to 
an  error,  the  protective  relays  were 
still  adjusted  for  the  operation  of  Unit 
1  only.  As  a  result,  when  both  units 
drew  power  concurrently,  these  pro- 
tection relays  tripped  and  cut  off 
power  to  Startup  Transformer  Nos.  1 
and  3. 

Startup  Transformer  No.  2,  also 
shown  In  Figure  1.  thus  became  the 
only  source  of  offsite  power  for  both 
Units  1  and  2.  The  onslte  switching 
equipment  automatically  transferred 
the  auxiliary  loads  for  both  units  to 
this  transformer.  However,  this  trans- 
former is  designed  as  an  alternate 
supply  for  one  unit  and  is  not  designed 
to  carry  full  aifxiliary  loads  for  both 
units.  For  this  reason.  Startup  Trans- 
former No.  2  became  overloaded  and 
the  voltage  dropped  on  the  station  dis- 
tribution system  for  offsite  power.  At 
this  time  and  diu'ing  most  of  the  inci- 
dent, operating  personnel  at  both 
units  were  unaware  of  the  degraded 
voltage'  condition  due  to  the  over- 
loaded Startup  Transformer  No.  2. 


'Two  other  event«  Involving  degraded 
voltage  for  ESF  equipment  occurred  at  Mill- 
stone Unit  2  In  July  1976.  These  evenU  were 
reported  as  an  abnormal  occurrence  (No.  7»- 
9)  In  NUREO-0900-5.  Report  to  Congress  on 
Abnormal  Occurrences.  July-September 
1978. 
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The  events  to  this  point  demonstrat- 
ed the  design  deficiency  described  In 
safety  concern  (2)  above.  That  is.  for 
certain  combinations  of  Unit  1  and 
Unit  2  operation  '  a  loss  of  the  Bus  Tie 
Auto-Transformer,  which  was  caused 
in  this  case  by  personnel  error,  would 
automatically  lead  to  the  overloading 
of  Startup  Transformer  No.  2. 

At  Unit  2,  8  seconds  after  the  switch 
to  Startup  Transformer  No.  2,  the 
relays  *  which  act  to  protect  Engi- 
neered Safety  Feature  (ESF)  equip- 
ment from  low  (degraded)  voltage  dis- 
connected and  therefore  dcenergized 
both  Unit  2  ESF  buses »  as  designed. 
At  the  same  time,  the  Unit  2  Core  Pro- 
tection Calculator  (CPC)  instrumenta- 
tion registered  trips  which  indicated  a 
loss  of  AC  power  to  the  circuits  •  that 
supply  at  least  two  instrument  chan- 
nels. 

The  loss  of  power  on  two  vital  in- 
strument buses,  which  also  caused 
CPC  trips,  caused,  as  designed,  a  fail- 
safe actuation  of  all  Unit  2  Engineered 
Safety  Features.  Thus,  when  the  two 
Unit  2  emergency  diesel  generators 
started  and  provided  power  to  the  pre- 
viously decnergized  ESF  buses,  the 
Engineered  Safety  Features  equip- 
ment began  to  operate.  However,  due 


'These  combinations  v.vtv:  1.  Both  units 
in  either  startup  or  shutdown  mode,  or;  2. 
trip  of  one  unit  while  the  other  Ls  in  either 
the  startup  or  shutdown  mode,  or:  3  Simul- 
taneous trip  of  both  units. 

•These  rela.vs  are  the  second  level  of  un- 
dervoltajte  protection  required  a.s  a  r^.^ult 'of 
the  NRC  staff  review  of  the  1976  MilUtone 
2  degraded  voltage  event.  Corrective  design 
changes  (i.e..  undervoitage  relays  and  loan 
.sequencing  to  off  site  power)  had  Ix-en  im- 
plemented on  Unit  2  for  degraded  voltage 
protection.  These  de.sign  changes  had  not 
b4H'n  implemented  on  Unit  1  at  the  time  of 
the  event. 

The    ESP    buses    supply    power    to    the 
plant's  .safet.v  equipment. 

'Each  one  of  the  four  CPC  instrumenta- 
tion circuits  receives  power  from  a  vital  AC 
bus  which  in  turn  receives  power  from  a 
battery  through  an  inverter  that  converts 
DC  power  to  AC  power.  Each  inverter  nor- 
mally provides  power  through  a  circuit  with 
access  to  both  an  ESF  bus  and  the  station 
batteries.  Each  inverter  al.so  ha.s  an  auto- 
matic switch  that  can  rut  off  tins  normal 
supply  circuit  and  shift  the  loads  to  an  al- 
tern.Tte  supply  circuit,  which  includes  Just 
the  ESF  bus.  (See  insert  on  Figure  l.»  With 
both  Unit  2  ESF  buses  momentarily  decner- 
gized the  only  source  of  in.strum«-nt  power 
was  from  the  station  batteries  through  the 
normal  switch  position.  However,  although 
the. exact  cause  is  unknown,  all  four  invert- 
er automatic  switches  were  found  in  the  al- 
ternate position.  Three  of  four  inverters 
had  improper  settings  on  time  delay  relays 
and  one  inverter  had  the  undervoitage  trip 
.setting  too  high,  which  may  have  in  part 
btcn  the  cau.se. 
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to  inverter  failures,  premature  activa- 
tion of  the  Recirculation  Actuation 
System  (RAS)  occurred  which  momen- 
tarily opened  a  flow  path  between  the 
Refueling  Water  Tank  (RWT)  and  the 
containment  sump.  ESF  operation  and 
premature  RAS  operation  combined  to 
transfer  approximately  60.000  gallons 
of  the  refueling  borated  water  to  the 
containment  sump  in  about  90  sec- 
onds. 

The  normal  design  sequence  calls  for 
the  RAS  to  automatically  change  the 
valve  lineup  only  when  signals  from 
the  level  instruments  on  the  Refueling 
Water  Tank  (RWT)  indicate  that  the 
tank  is  nearly  empty,  which  is  expect- 
ed to  occur  approximately  30  minutes 
after  the  LOCA.  During  this  incident, 
the  RAS  acted  immediately  in  re- 
sponse to  the  failure  of  the  Inverters 
and  made  the  change  in  lineup  while 
the  RWT  was  nearly  full. 

Initially,  the  sequence  of  events  on 
September  16  did  not  indicate  any 
problem  with  the  electrical  distribu- 
tion system  of  Unit  1.  However,  subse- 
quent analysis  indicated  that  in  the 
event  of  a  LOCA  at  Unit  1  during 
which  Startup  Transformer  No.  1  re- 
ceived both  the  auxiliary  electrical 
loads  and  starting  loads  of  the  Engi- 
neered Safety  Features  a  voltage  re- 
duction would  result.  The  safety  loads 
might  not  initially  transfer  to  the  Unit 
1  diesel  generators  but  could  remain 
on  the  startup  transformer  with  re- 
duced (degraded)  voltage.  Although 
there  is  margin  in  the  sizing  of  emer- 
gency equipment  and  the  conditions  of 
operation  of  such  equipment,  this  situ- 
ation could  cause  fuses  to  blow  in  En- 
gineered Safety  Feature  circuits  which 
could  result  in  disabling  the  safety 
equipment.  (See  safety  concern  (1) 
above. ) 

Inverter  deficiencies  on  Unit  2  had 
remained  undetected  during  preopera- 
tional testing  and  in  the  course  of 
events  led  to  the  premature  operation 
of  the  RAS  valves  as  previously  de- 
scribed. Had  the  Emergency  Core 
Cooling  System  and/or  the  Contain- 
ment Spray  System  been  needed  in 
the  event  of  a  design  basis  loss  of  (x>ol- 
ant  accident,  it  would  not  have  per- 
formed as'^esigned  because  of  the  pre- 
mature RAS  valve  actuation.  ESF  deg- 
radation on  Unit  2  did  not  involve  a 
threat  to  the  health  and  .safety  of  the 
public  t>ocause  Unit  2  was  preopera- 
tional and  had  no  radioactive  fission 
product  inventory  in  the  core.  Howev- 
er, there  was  no  assurance  that  the  in- 
verter deficiencies  which  caused   the 


premature  operation  of  the  RAS 
valves  would  have  been  corrected  prior 
to  Unit  2  power  operation.  (See  safety 
concern  (3)  alwve.) 

In  the  event  of  a  LOCA  with  a  fis- 
sion product  inventory,  if  the  RAS 
were  to  initiate  at  the  beginning  of  the 
accident,  as  it  did  in  this  incident,  the 
low  pressure  and  high  pressure  cool- 
ant injection  subsystems  (LPCI  and 
HPCI)  of  Emergency  Core  Cooling 
(ECO  and  the  Containment  Spray 
System  might  not  function  properly. 
The  premature  actuation  of  the  RAS 
has  not  been  completely  analyzed.  Ac- 
tuation of  RAS  causes  isolation  of  the 
water  in  the  RWT.  which  is  the  source 
of  short  term  cooling  water  for  Emer- 
gency Core  Cooling  and  Containment 
Spray.  The  premature  actuation  of 
RAS  also  caiiscs  these  pump  suction 
lines  to  be  connected  to  the  contain- 
ment sump  when  there  may  not  be 
sufficient  water  available. 

Cause  or  Causes— The  immediate 
causes  of  the  undesirable  event  at  Ar- 
kansas Nuclear  One  were:  (1)  loss  of 
the  Bus  Tie  Auto-Transformer  which 
resulted  in  degraded  power  operation 
through  Startup  Transformer  No.  2. 
and  (2)  multiple  Unit  2  inverter  fail- 
ures. 

The  loss  of  the  Bus  Tie  Auto-Trans- 
former was  caused  by  inappropriate 
setpoints  for  its  protective  relays.  The 
operation  and  maintenance  of  this 
piece  of  equipment  is  assigned  to  an 
AP&L  organization  outside  of  Arkan- 
sas Nuclear  One.  No  one  within  AP&L 
remembered  the  necessity  to  reset  the 
relays  for  operation  of  two  units  at  the 
site.  The  Bus  Tie  Auto-Transformer 
failure  had  not  been  adequately  re- 
viewed prior  to  this  event  in  that  the 
overloading  of  the  shared  Startup 
Transformer  No.  2  had  not  been  iden- 
tified during  the  design  and  review- 
process. 

The  primary  cause  of  the  failure  of 
the  inverters  to  perform  as  a  reliable 
power  supply  was  the  lack  of  adequate 
preoperational  test  procedures,  inad- 
equate knowledge  of  inverter  oper- 
ation and  lack  of  maintenance  control 
(miintenance  had  been  performed  on 
the  inverters  several  times  prior  to 
this  event). 

The  deficiency  in  the  Unit  1  emer- 
gency power  design  had  not  been  pre- 
viously considered. 

Actions  Taken  To  Prevent 
Recurrence 

Licenaec— 77ie  Bus  Tie  Auto-Trans- 
former overcurrenl  relays  were  reset  to 


provide  for  correct  operation  of  both 
Unit  1  and  Unit  2  on  September  26, 
1978. 

On  October  6.  1978  representatives 
of  Arkansas  Power  and  Light  Compa- 
ny and  the  NRC  met  at  Bethesda, 
Maryland  to  discuss  the  September  16, 
1978  incident.  At  that  meeting  the  li- 
censee committed  to  the  following: 

(1)  Investigate  and  correct  the  prob- 
lems with  Inverters  at  Unit  2  prior  to 
Initial  criticality. 

(2)  E^valuate  the  adequacy  of  the  in- 
verters at  Unit  1. 

(3)  Implement  procedures  for  the 
protection  of  plant  equipment  in  the 
event  both  Unit  1  and  Unit  2  are 
transferred  to  Startup  Transformer 
No.  2. 

The  licensee  installed  an  Engineered 
Safety  Feature  load  sequencer  to  pre- 
vent overloading  the  startup  trans- 
formers on  October  31.  1978. 

NRC— The  NRC  has  reviewed  and 
approved  corrective  actions  taken  by 
the  licensee.  The  licensee  was  cited  for 
an  Infraction  of  Unit  2  Technical 
Specifications  because  of  the  lack  of 
written  procedures  for  the  surveillance 
and  test  activities  related  to  the  in- 
verters. 

The  NRC  determined  that  the  oper- 
ation of  the  offslte  electrical  system 
did  not  fully  meet  the  design  criteria 
and  discussed  alternatives  with  the  li- 
censee to  correct  the  problems.  The 
NRC  approved  the  licensee  actions 
dealing  with  the  operation  of  Startup 
Trarisformer  No.  2  and  issued  a 
confirmatory  order  for  the  iixstallation 
of  an  Engineered  Safety  Feature  load 
sequencing  to  offslte  power  on  Unit  1 
by  October  31,  1978. 

The  NRC  undertook  a  telephone 
survey  to  determine  if  other  licensees 
had  voltage  drop  problems,  such  as 
those  found  for  Unit  1.  The  survey  re- 
sults did  not  reveal  any  problems.  The 
existing  NRC  generic  review  activity 
regarding  Degraded  Voltage  is  being 
expanded  to  ensure  that  adequate 
voltage  win  be  available  at  the  ESF 
buses  during  all  electrical  starting 
transients  including  voltage  degrada- 
tion resulting  from  overloading  due  to 
automatic  switching  such  as  the  Ar- 
kansas Nuclear  One  incident  with  the 
shared  startup  transformer  (Startup 
Transformer  No.  2). 

The  NRC  has  Issued  an  IE  Circular 
to  inform  licensees/applicants  of  the 
problems  experienced  by  ANO  invert- 
ers for  vital  buses.  Included  for  consid- 
eration by  the  licensees/applicants  is 
the  need  for  proper  settings  of  the 
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relays  and  time  delays  and  the  need 
for  administrative  controls  that  will 
ensure  operabillty  of  the  safety  sys- 
tems after  its  subcomponents  have 
l>een  subjected  to  maintenance  or  test- 
ing. 

Dated  at  Washington,  D.C.,  this  6th 
day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Sahttel  J.  Chilk. 
Secretary  of  the  Commission. 
(PR  Doc.  79-7803  Filed  3-14-79;  8:45  am] 


[7590-01-M] 

AOVISOIY  COMMITTEE  ON  lEAOOR  SAFE- 
GUARDS  SUBCOMMITTEE  ON  EVALUATKNI 
OF  LICENSEE  EVENT  REPORTS 

Chang*  ef  M*«tinfl  Dot* 

The  meeting  of  the  ACRS  Subcom- 
mittee on  Evaluation  of  Licensee 
Event  Reports  scheduled  to  be  held  on 
March  23-24.  1979  has  been  resched- 
uled to  being  on  March  22  and  con- 
tinue through  March  23-24. 

The  following  session  has  been 
added  to  the  agenda: 

Thursday,  March  22, 1979 

7  P.M.  Until  the  Conclosion  or  Business 

The  Subcommittee  will  neet  i|i  open  Ex- 
ecutive Session  with  its  consultants  to 
review  discussions  held  at  the  March  1-2. 
1979  meeting.  This  session  Is  Intended  to 
provide  background  Information  for  those 
consultants  who  were  unable  to  attend  the 
prior  meeting. 

All  other  items  regarding  this  meet- 
ing remain  the  same  as  announced  in 
the  Federal  Register  on  March  8. 
1979  (44  FR  12783). 

Dated:  March  9,  1979. 

John  C.  Hoyle. 
Advisory  Committee, 
Management  Officer. 
[FR  Doc.  79-7804  Piled  3-14-79:  8:45  am] 
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[DockeU  Nos.  50-313  and  50-3681 

ARKANSAS  POWER  t,  LIGHT  CO. 

btuonc*  *f  Am«ndm*nH  to  facility  Oparoting 
Uconsos 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendments  Nos.  40  and  8  to  Facility 
Operating  Licenses  Nos.  DPR-51  and 
NPF-6,  Issued  to  Arkansas  Power  Sc 
Light  Company  (the  licensee),  which 
revised  the  licenses  for  operation  of 
Arkansas  Nuclear  One.  Units  Nos.  1 
and  2  (ANO-1  &  2)  located  in  Pope 
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County.  Arkansas.  The  amendments 
become  effective  on  February  23.  1979. 

The  amendments  incorporate  the 
"Arkansas  Nuclear  One  Industrial  Se- 
curity Plan.  January  11.  1979"  into  the 
licenses. 

The  licensee's  filing  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act,  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  reguations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  signf  iciant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  impact 
apprisal  need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensee's  filing  dated  January 
11,  1979.  and  the  Commission's  Secu- 
rity Plan  E}valuation  Report  are  being 
withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2.790(d).  The  withheld 
information  is  subject  to  disclosure  In 
accordance  with  the  provisions  of  10 
CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  40 
to  License  No.  DPR-51  and  Amend- 
ment No.  8  to  License  No.  NPF-6.  and 
(2)  the  Commission's  related  letter  to 
the  licensee  dated  February  23.  1979. 
These  items  are  available  for  public  in- 
spection at  the  Commission's  Public 
Document  Room.  1717  H  Street.  N.W., 
Washington,  D.C.  and  at  the  Arkansas 
Polytechnic  College.  Russellville.  Ar- 
kansas. A  copy  of  Items  (1)  and  (2) 
may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Reguatory 
Commission.  Washington,  D.C.  20555. 
Attention:  Director.  Division  of  Oper- 
ating Reactors. 

Dated  this  23d  day  of  February, 
1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile, 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  4,  Division  of 
Operating  Reactors. 

[FR  Doc.  79-7805  Filed  3-14-79;  8:45  am] 
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[Dockets  Nos.  50-317  and  50-3181 

BALTIMORE  GAS  «  ElECTRK  CO. 

Uswonc*  of  Aiii*ndm*ntt  to  FocilHy  OyrwHwi 
litmmm* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendments  Nos.  37  and  20  to  Facili- 
ty Operating  Licenses  Nos.  DPR-53 
and  DPR-69.  issued  to  Baltimore  Gas 
&,  Electric  Company  (the  licensee), 
which  revised  the  licenses  for  oper- 
ation of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Units  Nos.  1  and  2  (the 
facility),  located  in  Calvert  County. 
Maryland.  The  amendments  are  effec- 
tive as  of  the  date  of  issuance. 

The  amendments  add  a  license  con- 
dition to  License  No.  DPR-53  and 
modify  License  No.  DPR-69  to  include 
the  Commission-approved  physical  se- 
curity plan  as  part  of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  In  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(dK4)  an  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  t>e  prepared  in  con- 
nection with  issuance  of  the  amend- 
ments. 

The  licensee's  filing  dated  February 
10,  1978.  revised  July  7.  1978.  Novem- 
ber 6.  1978,  February  14.  1979,  and 
February  20,  1979.  and  the  Commis- 
sion's Security  Plan  E\'aluation  Report 
are  being  withheld  from  public  disclo- 
sure pursuant  to  10  CFR  2.790(d).  The 
withheld  information  is  subject  to  dis- 
closure in  accordance  with  the  provi- 
sions of  10  CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  Nos.  37 
and  20  to  License  Nos.  DPR-53  and 
DPR-69  and  (2)  the  Commission's  re- 
lated letter  to  the  licensee  dated  Feb- 
ruary 28.  1979.  These  items  are  avalla- 
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ble  for  public  Inspection  at  the  Com- 
mission's Public  Document  Room. 
1717  H  Street,  N.W..  Washington, 
D.C.,  and  at  the  Calvert  County  Li- 
brary, Prince  Frederick,  Maryland.  A 
copy  of  items  (1)  and  (2)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
28th  day  of  February,  1979. 

For   the   Nuclear  Regulatory   Com- 
mision. 

ROBEBT  W.  Reid. 
Chief.        Operating        Reactors 
Branch  No.  4,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-7806  Filed  3-14-79;  8:4S  am) 
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(Docket  Nos.  50-295  and  50-3041 

COMMONWEALTH  EOiSON  CO. 

UtwoiK*  of  Aiii«ndin«nH  to  FociHty  Oporotinf 
Umiim* 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  43  and  40  to  Facility 
Operating  License  Nos.  DPR-39  and 
DPR-48  issued  to  Commonwealth 
Edison  Company  (the  licensee)  which 
revise  Technical  Specifications  for 
Zion  Station.  Unit  Nos.  1  and  2.  locat- 
ed in  Zion.  Illinois.  The  Amendments 
are  effective  as  of  the  date  of  issuance. 

These  amendments  allow  the  con- 
tainment equipment  hatch  of  the  con- 
tainment building  to  remain  open 
during  refueling  operations  at  each  of 
these  units  and  require  auxiliary 
builc^ng  ventilation  through  charcoal 
filters  when  irradiated  fuel  is  being 
handled. 

The  applications  for  these  amend- 
ments comply  with  the  standards  and 
requirements  of  the  Atomic  EInergy 
Act  of  1954  as  amended  (the  Act),  and 
the  Commission's  rules  and  regula- 
tions. The  Commission  has  made  ap- 
propriate findings  as  required  by  the 
Act  and  the  Commission's  rules  and 
regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  In  the  license 
amendments.  Prior  public  notice  of 
this  action  was  not  required  since  the 
amendments  do  not  involve  a  signifi- 
cant hazards  consideration. 

The  Commission  has  determined 
that  the  Issuance  of  these  amend- 
ments will  not  result  in  any  significant 
enviromental  impact  and  that  pursu- 
ant to  10  CFR  51.5(dK4)  an  environ- 


mental Impact  statement,  or  negative 
declaration  and  environmental  Impact 
appraisal  is  not  required  for  these 
amendments. 

For  further  details  see  (1)  the  appli- 
cations for  amendments  September  21. 
1978.  (2)  the  above  cited  amendments 
and  (3)  the  Commission's  related 
Safety  Evaluation.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  D(x:ument  Room. 
1717  H  Street,  N.W.,  Washington,  D.C, 
20555  and  at  the  Zion-Benton  Public 
Library  District,  2600  Emmaus 
Avenue.  Zion.  Illinois  60099.  A  copy  of 
items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  D.C.  20555,  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
2nd  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWENCER, 

Chief,        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7807  Filed  3-14-79:  8:45  am] 
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[Docket  No.  50-255-SP] 

CONSUMERS  POWER  CO. 

Etfoblithmonl  of  Atomic  Sofoty  and  Liconsinc 
Boord  to  Protido  in  Procooding 

Pursuant  to  delegation  by  the  Com- 
mission dated  December  29,  1972.  pub- 
lished in  the  Federal  Register  (37  FR 
28710)  and  55  2.105.  2.700.  2.702.  2.714. 
2.714a,  2.717  and  2.721  of  the  Commis- 
sion's Regulations,  all  as  amended,  an 
Atomic  Safety  and  Licensing  Board  is 
being  established  in  the  following  pro- 
ceeding to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hear- 
ing and  to  preside  over  the  proceeding 
in  the  event  that  a  hearing  is  ordered. 

Consumers  Power  Co. 

(Palisades  Nuclear  Plant) 

Provisional  Operating  License  No.  DPR-20 

This  action  is  In  reference  to  a 
notice  published  by  the  Commission 
on  January  29,  1979,  in  the  Federal 
Register  (44  PR  5732)  entitled  'Pro- 
posed Issuance  of  Amendment  to  Pro- 
\isional  Operating  License". 

The  Chairman  of  this  Board  and  his 
address  is  as  follows: 
Charles   Bechhoefer,   Esq.,    Atomic   Safety 

and  Licensing  Board  Panel,  VS.  Nuclear 


The  other  members  of  the  Board 
and  their  addresses  are  as  follows: 

Dr.  George  C.  Anderson,  Department  of 
Oceanography.  University  of  Washington, 
Seattle,  Washington  98195. 

Dr.  M.  Stanley  Livingston,  1005  Calle  Largo, 
SanU  Fe,  New  Mexico  87501. 

Dated  at  Bethesda,  Maryland,  this 
9th  day  of  March,  1979. 

James  R.  Yore, 
Chairman,  Atomic  Safety  and 
Licensing  Board  Panel 
[FR  Doc.  79-7808  Filed  3-14-79;  8:45  ami 
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[Dockets  Nos.  50-269,  50-270,  and  50-2871 
DUKE  POWER  CO. 

htuonco  of  Amondmontt  to  Facility  Oporating 
Licontot  and  Nogotiv*  Ooclaration 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendments  Nos.  69,  69,  and  66  to  Fa- 
cility Operating  Licenses  Nos.  DPR-38, 
DPR-47  and  DPR-55.  respectively, 
issued  to  Duke  Power  Comptmy  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Oconee  Nuclear  Station,  Units  Nos.  1. 
2  and  3  (the  facility),  located  In 
Oconee  County,  South  Carolina.  The 
amendments  are  effective  as  of  the 
date  of  issuance. 

These  amendments  revise  the  Ap- 
pendix B  Technical  Specifications  by 
deleting  the  Aquatic  Surveillance  Pro- 
gram and  special  study  programs. 

The  application  for  the  amendments 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate finding  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  In  the  license  amendments. 
Prior  public  notice  of  these  amend- 
ments was  not  required  since  the 
amendments  do  not  Involve  a  signifi- 
cant hazards  consideration. 

The  Commission  has  prepared  an 
environmental  Impact  appraisal  for 
this  action  and  has  concluded  that  an 
environmental  Impact  statement  Is  not 
warranted  because  there  will  be  no  en- 


NOTiCES         I 

vlronmental  Impact  attributable  to  the 
action.  The  Impact  of  the  facility  was 
predicted  and  described  In  the  Com- 
mission's Final  E^nvlronmental  State- 
ment for  the  Oconee  Nuclear  Station. 
For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendments  dated  December  2,  1977, 
as  supplemented  September  11,  1978. 
(2)  Amendments  Nos.  69,  69,  &  66  to 
Licenses  Nos.  DPR-38,  DPR-47,  DPR- 
55,  respectively,  and  (3)  the  Commis- 
sion's related  Environmental  Impact 
Appraisal.  All  of  these  Items  are  avail- 
able for  public  Inspection  at  the  Com- 
mission's Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  Oconee  County  Library,  201 
South  Spring  Street.  Walhalla,  South 
Carolina.  A  copy  of  Items  (2)  and  (3) 
naay  be  dbtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission,  Washington,  D.C. 
20555,  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
2nd  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Robert  W.  Reid, 
Chief,        Operating       Reactors 
Branch  No.  4,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-7809  Filed  3-14-79;  8:45  am] 


[7590-01 -M] 

[Dockets  Nos.  50-269,  50-270  and  50-287] 
DUKE  POWER  CO. 

hMMiiM  of  AmondmonH  to  Facility  Oporating 
Lic*ii»«« 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendments  Nos.  68,  68,  and  65  to  the 
Facility  Operating  Licenses  Nos.  DPR- 
38,  DPR-47  and  DPR-55.  respectively. 
Issued  to  Duke  Power  Company  for 
operation  of  the  Oconee  Nuclear  Sta- 
tion, Units  Nos.  1,  2  and  3,  located  In 
Oconee  County,  South  Carolina.  The 
amendments  become  effective  on  Feb- 
ruary 23,  1979. 

The  amendments  add  a  license  con- 
dition to  Include  the  Commission-ap- 
proved security  plan  as  part  of  each  li- 
cense. 

The  licensee's  filing  compiles  with 
the  standards  and  requirements  of  the 
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Atomic  Energy  Act  of  1954,  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  In  10  CFR 
Chapter  I,  which  are  set  forth  In  the 
license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
Involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments win  not  result  in  any  significant 
environmental  Impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental Impact  statement  or  negative 
declaration  and  environmental  Impact 
appraisal  need  not  be  prepared  In  con- 
nection with  the  Issuance  of  these 
amendments. 

The  licensee's  filing  dated  November 
19,  1977.  as  revised  February  1,  1978, 
September  15,  1978,  and  February  14, 
1979,  and  the  Commission's  Security 
Plan  Evaluation  Report  are  being 
withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2,790(d).  The  withheld 
Information  Is  subject  to  disclosure  in 
accordance  with  the  provisions  of  10 
CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendments  Nos. 
68,  68,  and  65  to  Licenses  Nos.  DPR- 
38,  DPR-47,  and  DPR-55,  respectively, 
and  (2)  the  Commission's  related 
letter  to  the  licensee  dated  February 
23,  1979.  These  Items  are  available  for 
public  Inspection  at  the  Commission's 
Public  Doctunent  Room,  1717  H 
Street,  N.W.,  Washington,  D.C.  and  at 
the  Oconee  County  Library,  201  South 
Spring  Street,  Walhalla,  South  Caroli- 
na. A  copy  of  Items  (1)  and  (2)  may  be 
obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washlngtpn.  D.C.  20555.  Atten- 
tion: Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Maryland,  this 
23rd  day  of  February,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Morton  B.  Fairtile. 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  4,  Division  of 
Operating  Reactors. 

[FR  Doc.  79-7810  FUed  3-14-79;  8:45  am] 
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[7590-01-M] 

(DockeU  Nos.  50-269.  50-270  and  50-287] 

DUKE  POWER  CO. 

bMMiK*  of  Aiii*fvrfm*flt«  to  Facility  Op«raliN9 
Ucontos 

The  U.  S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendments  Nos.  70.  70  and  67  to  Fa- 
cility Operating  Licenses  Nos.  DPR-38. 
DPR-47  and  DPR-55.  respectively, 
issued  to  Duke  Power  Company  for 
operation  of  the  Oconee  Nuclear  Sta- 
tion. Units  Nos.  1.  2  and  3.  located  in 
Oconee  County,  South  Carolina.  The 
amendments  are  effective  as  of  the 
date  of  issuance. 

These  amendments  to  the  Release  of 
Liquid  Radioactive  Waste  Technical 
Specifications  reflect  the  installation 
of  a  new  instrument  to  continuously 
monitor  radioactive  releases,  and  in- 
clude editorial  changes  for  clarifica- 
tion. 

The  application  for  the  amendments 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I.  which  are 
set  forth  in  the  license  amendments. 
Prior  public  notice  of  these  amend- 
ments was  not  required  since  the 
amendments  do  not  involve  a  signifi- 
cant hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in  con- 
nection with  the  issuance  of  these 
amendments. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendments  dated  June  9.  1978.  (2) 
Amendments  Nos.  70.  70.  and  67  to  Li- 
censes Nos.  DPR-38.  DPR-47  and 
D^R-55,  respectively,  and  (3)  the 
Commission's  related  Safety  Evalua- 
tion. All  of  these  items  are  available 
for  public  inspection  at  the  Commis- 
sion's Public  Document  Room.  1717  H 
Street.  N.  W..  Washington.  D.  C.  and 
at  the  Oconee  County  Library.  201 
South  Spring  Street,  Walhalla,  South 


Carolina  29691.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.  S.  Nuclear  Regula- 
tory Conunission,  Washington,  D.  C. 
20555.  Attention:  Director.  Division  of 
Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
6th  day  of  March,  1979. 

For   the   Nuclear  Regulatory  Com- 
mission. 

Robert  W.  Reid. 
Chief,        Operating        Reactors 
Branch  No.  4,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-7811  PUed  3-14-79:  8:45  am] 


[7590-01-M] 

[Docket  No.  50-3351 

FLORIDA  POWER  A  LIGHT  CO. 

I«»wanc«  of  Amondmont  to  Fociiity  Oporatimg 
iicmtnm 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  facility)  has  issued 
Amendment  No.  30  to  Facility  Operat- 
ing License  No.  DPR-67,  issued  to 
Florida  Power  &  Light  Company  (the 
licensee),  which  revised  the  license  for 
operation  of  the  St.  Lucie  Plant.  Unit 
No.  1  (the  facility),  located  in  St.  Lucie 
County,  Florida.  The  amendment  is  ef- 
fective as  of  the  date  of  issuances. 

The  amendment  modifies  the  license 
to  include  the  current  Commission-ap- 
proved physical  security  plan. 

The  licensee's  filing  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed, (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  to  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

The  licensee's  filing  dated  October 
18.    1978,   revised   February   20,    1979, 


and  the  Commission's  Security  Plan 
Evaluation  Report  are  being  withheld 
from  public  disclosure  pursuant  to  10 
CFR  2.790(d).  The  withheld  informa- 
tion is  subject  to  disclosure  in  accord- 
ance with  the  provisions  of  10  CFR 
9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendment  No.  30 
to  License  No.  DPR-67  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  February  28,  1979.  These 
items  are  available  for  public  inspec-. 
tion  at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  N.W., 
Washington.  D.C.  and  at  the  Indian 
River  Junior  College  Library,  3209  Vir- 
ginia Avenue,  Ft.  Pierce,  Florida.  A 
copy  of  items  (1)  and  (2)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
28th  day  of  February  1979. 

For   the   Nuclear  Regulatory   Com- 
mission. 

RoBEKT  W.  Reid. 
Chief,        Operating        Reactors 
Branch  No.  4,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-7812  Piled  3-14-79:  8:45  am] 


[7590-01-M] 

(Docket  No.  50-382-OIJ 

LOUISIANA  POWER  AND  LICHT  CO. 

(WATERFORD  STREAM  ELECTRIC  STATION, 

UNIT  3) 

Hooring  en  Ittwonco  of  Fodlity  Oporating 
Uconto 

On  January  2,  1979.  at  44  FR  125. 
the  Staff  of  the  Nuclear  Regulatory 
Commission  published  a  notice  which, 
inter  alia,  stated  that  the  Conunission 
had  received  an  application  for  a  fa- 
cility operating  license  from  Louisiana 
Power  and  Light  Company  (Applicant) 
to  possess,  use  and  operate  the  Water- 
ford  Steam  Electric  Station.  Unit  3,  a 
pressurized  water  nuclear  reactor,  lo- 
cated on  Applicant's  site  in  St.  Charles 
Parish.  Louisiana.  The  reactor  Is  de- 
signed to  operate  at  a  core  power  level 
of  3390  megawatts  thermal,  with  an 
equivalent  net  electrical  output  of  ap- 
proximately 1104  megawatts. 

The  notice  stated  the  Commission 
will  consider  the  issuance  of  a  facility 
operating  license  which  would  author- 


ice  the  ai>plicant  to  possess,  use  and 
operate  the  Waterford  Station,  Unit  3, 
in  accordance  with  the  provisions  of 
the  license  and  the  technical  specifica- 
tions appended  thereto.  The  notice 
provided  that  by  February  1,  1979  any 
person  whose  interest  may  be  affected 
by  the  proceeding  could  file  a  petition 
for  leave  to  intervene  In  accordance 
with  the  Commission's  "Rules  of  Prac- 
tice" in  10  CFR  Part  2.  On  February 
12.  1979,  an  Atomic  Safety  and  Licens- 
ing Board  was  established  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside 
over  the  proceeding  in  the  event  a 
hearing  was  ordered.  The  Board  mem- 
bers are  Dr.  Walter  H.  Jordan,  Dr. 
Harry  Foreman,  and  Sheldon  J.  Wolfe, 
who  will  serve  as  Chairman  of  the 
Board. 

Save  our  Wetlands,  Inc.  and  the 
Oystershell  Alliance.  Inc.  filed  a  Joint 
petition  for  leave  to  intervene  and  the 
Louisiana  Consxmier's  League.  Inc. 
filed  a  petition  for  leave  to  intervene. 
As  indicated  in  our  Memorandum  and 
Order  of  March  7.  1979,  the  Atomic 
Safety  and  Licensing  Board  ruled  that 
the  three  petitioners  for  leave  to  inter- 
vene had  established  standing  to  inter- 
vene. 

Pursuant  to  10  CFR  2.751a  the 
Board  will  conduct  a  sp>ecial  prehear- 
ing conference  on  April  26.  1979  in 
New  Orleans,  Louisiana  at  a  time  and 
place  to  be  specified  In  a  later  order. 
The  parties  to  this  proceeding.  Includ- 
ing the  petitioners  for  leave  to  inter- 
vene, or  their  respective  counsel,  are 
directed  to  appear.  This  special  pre- 
hearing conference  is  held  in  order  to: 

(1)  Permit  identification  of  the  key  Issues 
In  the  proceeding; 

(2)  Take  any  steps  necessary  for  further 
identification  of  the  issues; 

(3)  Consider  all  Intervention  petitions  to 
allow  the  presiding  officer  to  make  such 
preliminary  or  final  determination  as  to  the 
parties  to  the  proceeding,  as  may  be  appro- 
priate: and 

(4)  Gstablish  a  schedule  for  further  ac- 
tions in  the  proceeding. 

The  attention  of  the  petitioners  for 
leave  to  intervene  is  directed  to  10 
CFR  2.714(b)  which  provides  that  not 
later  than  fifteen  (15)  days  prior  to 
the  holding  of  the  special  prehearing 
conference  pursuant  to  S  2.751a.  a  peti- 
tioner shall  file  a  supplement  to  his 
petition  to  intervene  which  must  in- 
clude a  list  of  the  contentions  which 
petitioner  seeks  to  have  litigated  in 
the  matter,  and  the  bases  for  each 


contention  set  forth  with  reasonable 
specificity. 

The  public  is  invited  to  attend  the 
prehearing  conference  but  members  of 
the  public  may  not  participate  In  this 
conference.  An  opportunity  for  any 
person  who  wishes  to  make  an  oral  or 
writtem  statement  in  this  proceeding 
but  who  has  not  filed  a  petition  for 
leave  to  intervene  will  be  provided. 
Any  person  may  request  permission  to 
make  a  limited  appearance  pursuant 
to  provisions  of  10  CFR  2.715  of  the 
Commission's  "Rules  of  Practice". 
Subject  to  the  conditions  set  forth  in 
subsequent  Orders,  limited  appear- 
ances will  be  permitted  at  the  time  a 
§2.752  prehearing  conference  is  held 
and  also  at  the  beginning  of  the  hear- 
ing, if  any.  Persons  desiring  to  make  a 
limited  appearance  are  requested  to 
inform  the  Secretary  of  the  Commis- 
sion. U.S.  Nuclear  Regulatory  Com- 
mission. Washington.  D.C.  20555. 

For  further  details  see  the  applica- 
tion for  the  facility  operating  license 
and  the  Applicant's  environmental 
report,  which  were  transmitted  by 
letter  dated  December  15.  1978.  and 
papers  fOed  concerning  the  petitions 
for  leave  to  intervene  including  the 
Memorandimi  and  Order  dated  March 
7.  1979.  all  of  which  are  available  for 
public  inspection  at  the  Conunission's 
Public  Document  Room.  1717  H  Street 
NW..  Washington.  D.C.  and  at  the 
University  of  New  Orleans  Library. 
TiOTiisiana  Collection.  Lakefront.  New 
Orleans.  Louisiana  70122. 

Whether  a  hearing  is  ultimately 
held  will  depend  upon  whether  con- 
tentions stiltable  for  hearing  develop 
in  the  prehearing  pr(x«dures  to 
follow. 

It  is  so  ordered. 

Dated  at  Bethesda.  Maryland,  this 
8th  day  of  Bftarch.  1979. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Sheldon  J.  Wolfe, 
Chairman. 
[PR  Doc.  79-7813  FUed  3-14-79;  8:45  am] 


[7590-01-M] 

[Docket  No.  50-336] 

NORTHEAST  NUOEAR  ENERGY  CO.,  CT  AL 

luMonca  9f  Awndwiit  to  FodHty  OporoHng 


The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 


Amendment  No.  49  to  Facility  Operat- 
ing License  No.  DPR-65,  issued  to 
Northeast  Nuclear  Energy  Company. 
The  Connecticut  Light  and  Power 
Company,  The  Hartford  Electric  Light 
Company,  and  Western  Massachusetts 
Electric  Company  (the  licensees), 
which  revised  Technical  Specifications 
for  o];>eratIon  of  the  Millstone  Nuclear 
Power  Stotion.  Unit  No.  2  (the  faculty) 
located  in  the  Town  of  Waterford. 
Connecticut.  The  amendment  is  effec- 
tive as  of  its  date  of  issuance. 

The  amendment  changes  the  Tech- 
nical Specifications  for  engineered 
safety  feature  actuation  system  and 
radiation  monitoring  Instrumentation. 
These  changes  concern  the  alarm/trip 
setpolnts,  the  minimum  channels  oper- 
able and  the  action  statements  for  the 
containment  airborne  radioactivity 
monitor,  the  spent  fuel  storage  area 
monitors  and  the  spent  fuel  storage 
airborne  radioactivity  monitor. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I.  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  In  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(dK4)  an  environmental 
impact  statement,  or  negative  declara- 
tion and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  August  15,  1978,  (2) 
Amendment  No.  49  to  License  No. 
DPR-65,  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room,  1717  H  Street,  N.W.. 
Washington.  D.C.  and  at  ^he  Water- 
ford Public  Library.  Rope  Ferry  Road, 
Route  156,  Waterford.  Connecticut.  A 
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copy  of  items  (2)  and  (3). may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
1st  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Robert  W.  Reio. 
Chief.        Operating       Reactors 
Branch  No.  4,  Division  of  Op- 
erating Reactors. 
(FR  Doc.  79-7814  FUed  3-14-79:  8:45  ami 


[7590-01 -M] 

[Docket  No.  50-344SP] 

POITLANO  GCNEIAL  ELECTtIC  CO.,  ET  AL, 
(Tr»jon  Nwdaor  Plont) 

Prchaaring  Conf«r«n<«  en  Ptia««  N  Control 
Building  Proc««ding 

March  8,  1979. 

Phase  II  of  this  proceeding  involves 
a  consideration  of  whether  the  scope 
and  timeliness  of  the  proposed  modifi- 
cations to  the  Control  Building  of  the 
Trojan  facility,  required  to  bring  the 
facility  into  substantial  compliance 
with  the  license,  are  adequate  from  a 
safety  standpoint. 

Please  take  Notice  that  a  prehearing 
conference  wiU  be  held  in  this  pro- 
ceeding on  March  29-30.  1979  com- 
mencing at  9:00  a.m..  local  time,  in  the 
Main  Auditorium  of  the  Bonneville 
Power  Administration  Building  locat- 
ed at  1002  N.E.  Holladay  Street.  Port- 
land. Oregon  97205. 

This  prehearing  conference  will  con- 
sider (1)  the  contentions  filed  by  the 
Intervenors  and  the  responses  thereto; 
(2)  the  duration  and  extent  of  any  re- 
maining discovery:  (3)  scheduling  mat- 
ters, including  dates  for  filing  motions 
for  summary  disposition.  If  any,  dates 
for  filing  written  direct  testimony  and 
exhibits,  and  the  date  of  commence- 
ment of  the  evidentiary  hearing;  (4) 
the  status  of  the  Staff's  review  of 
PGE-1020  and  the  Staffs  Safety  Eval- 
uation of  the  proposed  modifications; 
and  (5)  any  additional  procedural  mat- 
ters raised  by  the  parties. 

If  time  permits,  the  Licensing  Board 
will  also  hear  some  limited  appearance 
statements  from  those  persons  who 
have  made  WTitten  requests  for  limited 
appearances,  and  who  have  not  been 


previously  heard  in  this  proceeding. 
Such  limited  appearance  statements 
may  be  made,  if  the  Board's  schedule 
permits,  at  1:30  p.m.  on  March  30.  1979 
at  the  Bonneville  Power  Administra- 
tion Main  Auditorium  described  above. 
It  is  so  ordered. 

Dated  at  Bethesda.  Maryland  this 
8th  day  of  March.  1979. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Marshall  E.  Miller. 
Ctiairman. 

[FR  Doc.  79-7815  FUed  3-14-79:  8:45  am] 


[7590-01] 

[Docket  No.  50-549:  Case  No.  80006] 

POWER  AUTHOIITY  Of  THE  STATE  OF  NEW 
YOIK  (GREENE  COUNTY  NtiCLEAR  POWER 
PtANT  AND  NUCLEAR  OENERATtNO  FAQIi- 
TY) 

Join!  Procooding;  Prohooring  Cenforonco  and 
Rotwmpfion  of  Evidontiory  Hoaringt 

Before  the  Atomic  Safety  and  Li- 
censing Board  In  the  matter  of  Power 
Authority  of  the  State  of  New  York 
(Greene  County  Nuclear  Power  Plant). 
(Docket  No.  50-549).  and  the  State  of 
New  York  Department  of  Public  Serv- 
ice Board  on  EDectric  Generation 
Siting  and  the  Environment,  in  the 
matter  of  the  application  of  the  Power 
Authority  of  the  SUte  of  New  York 
(Greene  County  Nuclear  Generating 
Faculty)  (Case  No.  80006). 

Take  Notice  that  in  accordance  with 
the  schedule  set  forth  in  the  Joint 
Board  Order  Issued  January  5.  1979.  a 
preheating  conference  will  be  held  at 
the  offices  of  the  Public  Service  Com- 
mission. Agency  Building  3.  The  Gov- 
ernor Nelson  A.  Rockefeller  Empire 
State  Plaza,  Albany.  New  Yorli.  on 
March  14.  1979,  at  1  p.m.  to  establish 
the  sequence  in  which  evidence  will  be 
presented  by  the  parties  and  the  cross- 
examination  conducted  thereon  and  to 
handle  any  other  matters  ripe  for  con- 
sideration. 

Also  in  accordance  with  the  previous 
schedule,  evidentiary  sessions  will 
resume  on  April  2.  1979.  The  starting 
time  on  April  2  is  changed  from  10 
a.m.  to  1  p.m. 

It  is  so  ordered. 

Dated  at  Bethesda.  Maryland,  this 
8th  day  of  March.  1979. 


For  the  Atomic  Safety  and  Licensing 
Board. 

AlfDREW  C.  GOODHOPE. 

Chairman. 

Board  on  Electric  Generation  Siting 
and  the  Environment. 

Edward  D.  Cohew. 
Presiding  Examiner. 
[PR  Doc.  79-7816  FUed  3-14-79:  8:45  am] 


[7590-01 -M] 

[I>ocket  No.  50-272] 
PUBLIC  SERVICE  ELECTRIC  AND  GAS  CO. 

ktwonco  of  Amondmont  fo  Fadlity  Oporoting 
Uconto 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  14  to  Facility  Operat- 
ing License  No.  DPR-70.  issued  to 
Public  Service  Electric  and  Gas  Com- 
pany (the  licensee),  which  revised  the 
license  for  operation  of  the  Salem  Nu- 
clear Generating  Station.  Unit  No.  1 
(the  facility),  located  In  Salem 
County.  New  Jersey.  The  amendment 
became  effective  on  February  23.  1979. 

The  amendment  adds  license  condi- 
tions to  include  the  Commission-ap- 
proved physical  security  plan  as  part 
of  the  license. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  In  10  CFR 
Chapter  I.  which  are  set  forth  In  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  did  not  Involve  a 
significant  hazards  consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  envirorunental 
Impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  Issuance  of  this  amend- 
ment. 

The  licensee's  filings  dated  May.  24. 
1977.  as  supplemented  September  29. 
1977.  August  3.  1978  and  February  16, 
1979.  and  the  Commission's  Security 
Plan    Evaluation    Report    are    being 


withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2.790(d).  The  withheld 
information  Is  subject  to  disclosure  in 
accordance  with  the  provisions  of  10 
CFR  9.12. 

For  further  details  with  resiject  to 
this  action,  see  (1)  Amendment  No.  14 
to  License  No.  DPR-70,  and  (2)  the 
Commission's  related  letter  to  the  li- 
censee dated  March  5,  1979.  These 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  N.W., 
Washington.  D.C.  and  at  the  Salem 
Free  Public  Library,  112  West  Broad- 
way. Salem.  New  Jersey.  A  copy  of 
Items  (1)  and  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
5th  day  of  March,  1979. 

For  the  Nuclear  Regiilatory  Com- 
mission. 

A.  Schwkwcer, 
Chief,        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 

IFR  Doc  79-7817  FUed  3-14-79;  8:45  ami 


[7590-01 -M] 

(Docket  No.  50-272] 

PUBLIC  SERVKZ  ELECTRIC  AND  GAS  CO.,  n 


HMionco  of  Amondmont  to  FodHty  Oporottng 
Liconto 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  CDmmission)  has  issued 
Amendment  No.  15  to  FacUity  Operat- 
ing License  No.  DPR-70.  Issued  to 
Public  Service  Electric  and  Gas  Com- 
pany, Philadelphia  Electric  Company, 
Delmarva  Power  and  Light  Company 
and  Atlantic  City  Electric  Company 
(the  licensees),  which  revised  the  oper- 
ating license  for  Salem  Nuclear  Gener- 
ating Station.  Unit  No.  1  (the  facility) 
located  In  Salem  County,  New  Jersey. 
The  amendment  was  effective  from 
5:55  P.M..  January  12.  1979  to  11:55 
A.M..  January  13, 1979. 

The  amendment  consisted  of  a  tem- 
porary change  to  the  Technical  Speci- 
fications which  revised  the  time  limi- 
tation that  the  Boron  Injection  Tank 


(BIT)  was  ijermitted  to  be  inoperable 
prior  to  placing  the  reactor  In  a  HOT 
STANDBY  condlUon  with  a  SHUT- 
DOWN MARGIN  equivalent  to  1% 
Ak/k  at  200*  F. 

The  application  for  the  amendment 
complied  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  &nd 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
did  not  Involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
did  not  result  In  any  significant  envi- 
ronmental Impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

For  ftirther  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  January  12,  1979 
and  as  supplemented  January  15, 1979, 
(2)  the  Commission's  letter  to  the  li- 
censee dated  January  12.  1979.  (3) 
Amendment  No.  15  to  License  No. 
DPR-70  and  (4)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
Items  are  available  for  public  Inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street  NW.. 
Washington.  D.C.  and  at  the  Salem 
Free  Public  Library.  112  West  Broad- 
way, Salem,  New  Jersey.  A  copy  of 
Items  (2),  (3)  and  (4)  may  be  obtained 
upn  request  addressed  to  the  U.S.  Nu- 
clear Regulatory  Commission,  Wash- 
ington, D.C.  20555,  Attention:  Direc- 
tor, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
6th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Marshall  Grotenhuis. 
Acting   Chief,    Operating   Reac- 
tors Branch  No.  1,  Division  of 
Operating  Reactor*. 

(FR  Doc.  79-7818  Filed  3-14-79:  8:45  am] 


[7590-01-M] 

[Docket  No.  50-272-SP:  Operating  licenae 
No.  DPR-70] 

PUBUC  SERVICE  OECTRIC  AND  GAS  CO. 

(SALEM  NUCLEAR  GENERATING  STATION. 

UNION  1) 

RooonttHwfion  of  Beard 

Glenn  O.  Bright  was  a  member  of 
the  Atomic  Safety  and  Licensing 
Board  for  the  above  proceeding.  Mr. 
Bright  is  unable  to  continue  his  serv- 
ice on  this  board. 

Accordingly,  Mr.  Lester  Komblith. 
Jr.,  whose  address  is  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nu- 
clear Regulatory  Commission,  Wash- 
ington, D.C.  20555.  is  appointed  a 
Member  of  this  Board.  Reconstltution 
of  the  Board  in  this  manner  Is  in  ac- 
cordance with  S  2.721  of  the  Commis- 
sion's Rules  of  Practice,  as  amended. 

Dated  at  Bethesda,  Maryland,  this 
8th  day  of  March,  1979. 

James  R.  Yore, 
Chairman,  Atomic  Safety  and 
Licensing  Board  Panel 

[FR  Doc.  79-7819  FUed  3-14-79;  8:45  am] 


[7590-01-M] 

[Dodiet  Nos.  50-445  and  50-446] 
TEXAS  UTILITIES  GENERATING  CO.,  ET  AL 

EttabiUhmont  of  Atomic  Sofoty  and  Liconting 
Board  To  Protido  in  Procooding 

Pursuant  to  delegation  by  the  Com- 
mission dated  December  29,  1972.  pub- 
lished In  the  Federal  Register  (37  FR 
28710)  and  §§2.105.  2.700.  2.702.  2.714, 
2.714a,  2.717  and  2.721  of  the  Commis- 
sion's Regulations,  all  as  amended,  an 
Atomic  Safety  and  Licensing  Board  is 
being  established  In  the  following  pro- 
ceeding to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hear- 
ing and  to  preside  over  the  proceeding 
in  the  event  that  a  hearing  is  ordered. 

Texas  UriLrnES  Oenssatiivo  Co..  Et  Al. 

(Comanche  Peak  Steam  Electric  Station. 

Units  1  and  2).  

Construction  Permit  Nos.   CPPR-126  and 

C:PPR-127. 

This  action  is  In  reference  to  a 
notice  published  by  the  Commission 
on  February  5.  1979,  in  the  Federal 
Register  (44  FR  6995)  entitled  "Avail- 
ability of  Applicant's  Environmental 
Report,  Consideration  of  Issuances  of 
Facility  Operating  Licenses,  and  Op- 
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portunity  for  Hearing". 

The  Chairman  of  this  Board  and  her 
address  Is  as  follows: 

Elizabeth  S.  Bowers.  Esq.,  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555. 

The  Other  members  of  the  Board 
and  their  address  are  as  follows: 

Mr.  Lester  Komblith.  Jr..  Dr.  Richard  F. 
Cole,  Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555. 

Dated  at  Bethesda.  Maryland,  this 
9th  day  of  March.  1979. 

James  R.  Yore. 
Chairman,  Atomic  Sajety  and 
Licensing  Board  Panel 
[FR  Doc.  79-7820  FUed  3-14-79:  8:45  am] 


[682a-3^M] 

NATIONAL  TRANSPORTATION 
POUCY  STUDY  COMMISSION 

OKNMEETmO 

In  accordance  with  Subsection  10(a) 
of  the  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463.  the  National 
Transportation  Policy  Study  Commis- 
sion announces  the  following  Meeting. 
This  notice  extends  the  dates  of  the 
meeting  as  previously  published  at  44 
FR  12784.  March  8.  1979. 

Name:  Meeting  of  the  Commission. 

Date:  March  28  and  29.  1979. 

Time:  9  am  to  5  pm. 

Place:  2253  Raybum  House  Office 
Building.  Washington.  D.C.  20515. 

Type  of  Meeting:  Open. 

Contact  Person:  Joseph  LaSala.  Na- 
tional Transportation  Policy  Study 
Commission.  2000  M  St.  NW..  Suite 
3000,  Washington.  DC  20036.  202-254- 
7453. 

Purpose  of  the  Commission:  The  Na- 
tional Transportation  Policy  Study 
Commission  was  established  under 
Section  154  of  the  Federal  Aid  High- 
way Act  of  1976  (PL  95-280)  to  report 
findings  and  recommendations  with 
respect  to  the  Nation's  transportation 
needs,  both  national  and  regional, 
through  the  year  2000. 

Tentative  Agenda:  Review  of  Draft 
Chapters.  Review  of  Special  Reports. 
Review  of  Staff  Working  Papers. 
•    Dated:  March  12.  1979. 

EIdwaro  R.  Haicberger. 
General  Counsel 
tFR  Doc.  79-7798  Piled  3-14-79;  8:45  am] 


[4910-58-M] 

NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

[N-AR  79-11) 

ACaOCNT  lEPOITS,  SAFETY 
lECOMMENOATIONS  AND  RESPONSES 

Avoilobiiity 

Aviation 

Aircraft  Accident  Report  No.  NTSB- 
AAR-78-7.—'T\ie  National  Transporta- 
tion Safety  Board  has  concluded  its  In- 
vestigation of  the  takeoff  crash  of  a 
Japan  Air  Lines  cargo  flight  on  Janu- 
ary 13.  1977,  at  Anchorage  (Alaska)  In- 
ternational Airport.  The  cargo  consist- 
ed of  live  beef  cattle  for  delivery  to 
Japan.  The  three  crewmembers  and 
the  two  cargohandlers  aboard  the  air 
craft  died  In  the  accident  and  the  air- 
craft was  destroyed. 

The  Safety  Board's  formal  Investiga- 
tion report,  released  March  5.  shows 
that  the  probable  cause  of  the  acci- 
dent was  a  stall  that  resulted  from  the 
pilot's  control  Inputs  aggravated  by 
airframe  icing  whUe  the  pilot  was 
under  the  Influence  of  alcohol.  Con- 
tributing to  the  cause  of  Its  accident 
was  the  failure  of  the  other  fllghtcrew 
members  to  prevent  the  captain  from 
attempting  the  flight. 

As  a  result  of  this  accident  and  a 
second  accident  Involving  a  cargo  of 
live  cattle  (Air  Trine  Corp.  CV  800, 
Miami.  Fla..  December  16.  1976).  the 
Safety  Board  on  June  2.  1977,  recom- 
mended that  the  Federal  Aviation  Ad- 
ministration establish  criteria  for  the 
design,  installation,  and  use  of  live- 
stock restraining  systems,  and  that 
PAA  conduct  an  engineering  analysis 
to  determined  the  adequacy  of  exist- 
ing livestock  restraining  systems.  In 
reply.  FAA  has  reslssued  an  order  es- 
tablishing criteria  for  the  design.  In- 
stallation, and  use  of  livestock  re- 
straining systems  and  completed  an 
audit  of  engineering  approvals  of  live- 
stock restraining  systems.  (See  43  FR 
57359,  December  7.  1978,  concerning 
.^recommendations  A-77-34  and  35.) 

Civil  Aviation  Accident  Reports.— 
On  March  6  of  the  Safety  Board  re- 
leased a  series  of  11  reports  which 
break  down  1977  civil  aviation  accident 
statistics  by  type  of  aircraft  or  acci- 


dent, kind  of  flying,  or  accident  cause. 

Ten  of  the  eleven  reports  include 
computer-printed  accident  "briefs" 
which  give  the  basic  accident  facts, 
probable  cause,  and  contributing  fac- 
tors, if  any.  for  all  of  the  1977  acci- 
dents In  each  category.  Statistical 
tables  analyze  the  accidents  by  type, 
injury,  and  cause.  All  of  these  10  re- 
ports cover  general  aviation.  They  are 
entitled  "Briefs  of  Accidents  Involv- 
ing- 
Midair  Collisions  (NTSB-AMM-78-13) 
Turbine  Powered  Aircraft  (NTSB-AMM-78- 

14) 

Rotorcraft  (NTSB-78-15) 

Weather  as  a  Cause/Factor  (NTSB-AMM- 
78-16) 

Alcohol  as  a  Cause/Factor  (NTSB-AMM- 
78-17) 

Missing  and  Missing-Later-Recovered  Air- 
craft <NTSB-AMM-78-l8) 

Corporate/Executive       Aircraft       (NTSB- 

AMM-78-19) 
Amateur/ Home     Built     Aircraft     (NTSB- 

AMM-7&-20> 
Aerial     Application     Operations     (NTSB- 

AMM-78-21) 
Commuter  Air  Carriers  and  On-Demand  Air 

Taxi  Operations  (NTSB-AMM-78-22)." 

The  eleventh  publication.  "Listing  of 
Aircraft  Accidents/Incidents  by  Make 
and  Model"  (NTSB-AMM-78-12), 
covers  both  airline  and  general  avi- 
ation accidents.  It  identifies  the  acci- 
dents by  make  and  model,  but  does  not 
Include  a  brief  of  each  accident. 

Aviation  Safety  Recommendations 
Nos.  A-79-4  and  5.— In  a  letter  Issued 
March  8  to  the  Federal  Aviation  Ad- 
ministration, the  Safety  Board  ex- 
pressed concern  about  general  aviation 
engine-starter  system  failures  that 
sometimes  result  in  complete  failure 
of  the  airplane's  electrical  system. 

A  Beechcraft  Queen  Air  Model  65. 
operating  under  14  CFR  Part  135.  had 
a  complete  electrical  failure  shortly 
after  takeoff  at  Norfolk,  Va..  March  4, 
1978.  The  pilot  manually  extended  the 
landing  gear  and  apparently  decided  It 
was  down  and  locked.  However,  the 
gear  collapsed  during  the  landing  roll, 
and  the  airplane  was  substantially 
damaged.  Although  the  accident  can 
be  attributed  to  failure  to  follow  the 
checklist  for  emergency  extention  of 
the  landing  gear,  the  total  electrical 
failure  must  be  considered  the  under- 
lying cause. 

In  view  of  a  survey  of  similar  expert- 
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ence  in  the  PAA's  Service  Difficulty 
Records,  covering  General  Aviation 
Starter  Systems  for  a  1-year  period 
through  August  9.  1978,  the  Safety 
Board  believes  that  the  hazard  poten- 
tial is  sufficiently  universal  as  to  call 
for  industrywide  attention.  According- 
ly, the  Board  recommends  that  FAA: 

Issue  an  Advisory  Circular  to  take  other 
appropriate  action  to  alert  pilots  to  the  fact 
that  unwanted  and  unknown  continued 
engine  starter  operation  may  result  in  com- 
plete electrical  failure  in  general  aviation 
airplanes  in  service.  Also,  describe  actions 
pilots  can  take  to  avoid  such  engine-starter 
operation.  (Class  n.  Priority  Action)  (A-79- 
4) 

Amend  14  CFR  Parts  23  and  27  to  require 
indication  by  which  a  pilot  can  be  advised 
whenever  an  electric  engine  starter  is  oper- 
ating. (Class  III,  Longer  Term  Action)  (A- 
79-5) 

Aviation  Safety  Recommendation 
No.  i4- 79-6. —Last  October  20  a  Lear  jet 
crashed  near  Vickery.  Ohio,  during  a 
copilot  proficiency  flight  check.  The 
aircraft  Impacted  at  high  speed,  ap- 
proximately 4  miles  from  the  position 
it  was  last  seen  on  radar  at  an  altitude 
of  16,500  feet.  Three  persons  were 
killed.  The  Safety  Board's  ongoing  in- 
vestigation has  shown  that  a  simulat- 
ed runaway  pitch  trim  exercise  may 
have  been  a  factor  in  this  accident.  In- 
terviews with  other  Learjet  operators 
have  disclosed  that  runaway  pitch 
trim  exercises  have  In  the  past  result- 
ed In  dangerous  nosedown  attitudes  at 
high  airspeeds.  Recovery  from  such  an 
attitude  was  difficult. 

In  view  of  Its  findings  to  date,  the 
Safety  Board  on  March  6  recommend- 
ed that  the  FAA  issue  an  Alert  Bulle- 
tin with  the  following  proposed  word- 
ing: 

A  simulated  runaway  pitch  trim  exercise 
is  suspected  as  a  factor  In  a  recent  Learjet 
accident.  UntU  the  resulU  of  the  ongoing  in- 
vestigation are  final,  it  is  reconunended  that 
all  operators  of  Learjets  review  their  re- 
quirement to  practice  a  runaway  trim.  If 
practice  runaway  pitch  trim  exercises  are 
deemed  necessary,  it  is  recommended  that 
the  exercise  be  performed  in  a  manner 
which  will  not  allow  an  excessive  nosedown 
attitude  or  high  airspeeds  to  develop.  Inter- 
views with  some  operators  of  Learjets  have 
disclosed  that  runaway  trim  exercises  have 
resulted  in  dangerous  nosedown  attitudes  at 
high  airspeeds  and  that  recovery  from  these 
conditions  was  marginal. 

Recommendation  A-79-6  has  been 
designated  "Class  I,  Urgent  Action." 


Highvoay 

Highway  Sajety  Recommendations 
Nos.  H-79-S.  6,  and  7.— On  August  26, 
1977,  a  1973  Dodge  van  and  a  1977  Pe- 
terbilt  truck,  pulling  an  empty  1977 
Reliance  full  trailer,  collided  head-on 
during  a  moderate-to-heavy  rainstorm 
on  U.S.  Route  91,  8  miles  north  of 
Sciplo.  Utah.  The  eight  occupants  of 
the  van  were  killed  and  the  truck- 
driver  was  injured.  Available  physical 
evidence  and  research  data  could  not 
confirm  or  deny  several  possible  fac- 
tors that  could  have  caused  or  contrib- 
uted to  the  accident.  Therefore,  the 
Safety  Board  was  only  able  to  con- 
clude that  the  accident  occurred  be- 
cause either  or  both  drivers  failed  to 
maintain  their  vehicle  in  the  proper 
traffic  lane. 

In  developing  and  evaluating  the  evi- 
dence for  this  accident,  the  Safety 
Board  did  become  concerned  about  a 
lack  of  research  data  In  two  significant 
areas  that  are  mainly  a  function  of  the 
National  Highway  Traffic  Safety  ad- 
ministration. The  Board  foimd  no  data 
indicating  how  commercial  vehicle 
tires  perform  at  various  speed  levels 
when  loaded  to  within  15  to  25  percent 
of  their  capacity,  and  the  full  poten- 
tial effect  of  a  fluctuating  and  pro- 
gressively lower  pavement  frtctional 
quality  on  a  continuously  steepening 
grade  could  not  be  determined.  These 
were  conditions  that  existed  in  this  ac- 
cident. To  assist  future  accident  Inves- 
tigations, the  Safety  Board  on  March 
6  recommended  that  NHTSA: 


Accelerate  efforts  to  Identify  the  frtction- 
al properties  of  commercial  vehicle  tires  at 
all  degrees  of  tire  yaw,  under  loading  condi- 
tions ranging  from  15  to  100  percent  of 
rated  load  capacity.  (H-79-5) 

Examine  the  full  potential  effect  of  fluc- 
tuating and  progressively  lower  pavement 
frtctional  quality  on  vehicle  performance. 
(H-79-6) 

Both  of  these  recommendations  are 
designated  "Class  II.  Priority  Action." 
as  Is  highway  safety  recommendation 
No.  H-79-7,  also  issued  March  6,  to 
Federal  Highway  Administration. 
FHWA  was  asked  to: 

Evaluate  the  procedures  used  In  the 
Safety  Board's  Investigation  of  this  accident 
for  possible  inclusion  In  FHWA  guidelines 
for  determining  the  frtctional  quality  of 
pavements  during  pavement  Inventory  pro- 
grams. (H-79-7) 


Marine 

Marine  Accident  Report  No.  NTSB- 
MAR-79-2.— The  Safety  Board  on 
Bfarch  6  released  its  investigation 
report  concerning  the  steam  showboat 
WHIPPOORWILL  which  last  June  17 
overturned  while  in  transit  on  Pomona 
Lake,  Kans.  A  waterspout  passed  near 
the  vessel  at  the  time  of  the  suicldent. 
Of  the  60  persons  on  board  the  vessel, 
15  were  killed  and  6  were  Injured.  The 
vessel  sustained  minor  damage  and  re- 
turned to  passenger  service  shortly 
after  the  accident. 

The  Safety  Board  determined  that 
the  probable  cause  of  this  accident 
was  the  WHIPPOORWILL's  reduced 
stability  as  a  result  of  an  accumulation 
of  water  within  the  vessel's  integral 
hull  tanks,  the  vessel's  Inadequate 
design  stability,  its  operation  during 
adverse  weather  conditions,  and  the 
failure  of  the  operator  to  obtain  the 
current  weather  forecasts. 

Last  August  30  while  investigating 
this  accident,  the  Safety  Board  recom- 
mended that  the  State  of  Kansas,  the 
Kansas  Steamboat  Company  which 
built  the  WHIPPOORWILL,  and  its 
operator  inspect  the  vessel  internally 
to  insure  that  its  hull  does  not  leak, 
and  assure  that  its  hull  tanks  are  kept 
empty  while  it  is  underway  (recom- 
mendation M-78-62).  A  resulting  State 
inspection  showed  0, 2-inch  list  to  port 
and  up  to  3  V^  inches  of  water  in  all 
four  hull  tanks.  (See  43  FR  39871,  Sep- 
tember 7. 1978.) 

As  a  result  of  the  complete  investiga- 
tion of  this  accident,  the  Safety  Board 
on  February  12  Issued  eight  additional 
safety  recommendations,  Nos.  M-79-9 
through  M-79-16.  Among  them  Is  a 
recommendation  that  the  National  As- 
sociation of  State  Boating  Law  Admin- 
istrators amend  its  model  State  boat- 
ing act  to  require  that  small  commer- 
cial passenger  vessels  operating  only 
on  State  waters  nevertheless  meet  the 
Coast  Guard's  stability  criteria  for 
small  passenger  vessels.  (For  the  com- 
plete text  of  these  recommendations 
see  44  FR  10647.  February  2,  1979.) 

Marine  Safety  Recommendations 
Nos.  M-79-17  through  30.— At  2107 
e.d.t.  last  Octol>er  20,  the  Argentine 
freighter  M/V  SANTA  CRUZ  II  and 
the  U.S.  Coast  Guard  CXitter  CUYA- 
HOGA collided  in  the  Chesapeake  Bay 
at  the  mouth  of  the  Potomac  River. 
Md.  As  a  result  of  the  collision,  the 
CUYAHOGA  sank-  Eleven  Coast 
Guardsmen    were    killed:    18    Coast 
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Guardsmen  were  rescued  by  the 
SANTA  CRUZ  II  which  experienced 
minor  damage. 

Investigation  of  this  collision  showed 
that  although  the  Commanding  Offi- 
cer (CO)  of  the  CUYAHOGA  knew 
that  the  two  vessels  would  pass  close 
to  each  other  for  at  least  20  minutes 
prior  to  the  collision,  the  CO  did  not 
caU  the  SANTA  CRUZ  II  on  the 
bridge-to-bridge  radiotelephone  to 
relate  the  navigational  intentions  of 
his  vessel  or  to  determine  the  inten- 
tions of  the  SANTA  CRUZ  II.  A  call 
on  the  bridge-to-bridge  radiotelephone 
would  have  alerted  the  CO  to  the 
course  of  the  SANTA  CRUZ  II  and 
may  have  averted  the  collision. 

Additional  findings  during  the  inves- 
tigation prompted  the  Safety  Board 
on  March  2  to  issue  the  following 
"Class  II.  Priority  Action"  recommen- 
dations to  the  U.S.  Coast  Guard: 

Install  VHF  radiotelephones  on  Cout 
Guard  cutters  which  will  constantly  moni- 
tor channel  13.  (M-79-17) 

Determine  In  quantitative  terms  at  what 
minimum  distance  navigational  information 
should  be  transmitted  by  bridge-to-brldge 
radiotelephone  in  passing,  crossing,  or  meet- 
ing sifiiAtlons.  and  promulgate  regulations 
accordingly.  (M-79-18) 

Review  the  personnel  assignment  policy  of 
the  Coast  Guard  to  insure  that  the  experi- 
ence and  training  level  of  critical  personnel 
is  high,  and  that  their  time  on  board  is  ade- 
quate for  familiarization  with  the  vessel. 
(M-79-19) 

Review  the  manning  level  of  Coast  Guard 
vessels,  particularly  training  vessels,  to 
insure  that  an  adequate  number  of  experi- 
enced persons  are  assigned  to  stand  watch- 
es, and  that  trainees  are  not  required  to 
stand  critical  watches.  (M-79-20> 

Establish  requirements  to  insure  that  all 
training  vessels  liave  enough  instructors 
aboard  so  that  the  safe  navigation  of  the 
vessel  is  not  adversely  'affected  by  the  train- 
ing program.  <M-79-21) 

Establish  a  servicewide  policy  to  provide 
guidance  to  Commanding  Officers  of  vessels 
concerning  the  necessary  qualifications  for 
personnel  who  are  assigned  the  duties  of 
OOD,  lookout,  helmsman,  quartermaster, 
and  other  important  positions.  (M-79-22) 

Evaluate  the  installation  of  radar  equip- 
ment on  Coast  Guard  vessels  and  insure 
that  indicators  are  so  located  that  the 
equipment  can  be  easily  and  properly  used 
by  personnel  on  watch  in  the  wheelhouse. 
(M-79-23) 

Establish  a  policy  concerning  the  use  of 
radar  equipment  and  the  plotting  of  radar 
data.  (M-79-24) 

Establish  standards  for  the  taking  of 
medication  by  watch-standers  on  Coast 
Guard  vessels  to  insure  that  the  medication 
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does  not  impede  the  individual's  ability  to 
perform  his  duties.  (M-79-29) 

Require  that  watchstanders  who  have 
visual  impairment  wear  their  corrective 
lenses  while  on  duty  aboard  Coast  Guard 
vessels.  (M-79-26) 

Take  the  action  necessary  to  amend  the 
Inland  Rules  and  the  Pilot  Rules  for  Inland 
Waters  to  provide  mariners  the  flexibility  to 
initiate  early  action  in  crossing  situations  to 
prevent  dangerously  close  situations  as  has 
been  done  in  the  International  Rules  for 
Preventing  Collisions  at  Sea.  1972.  (M-79- 
27) 

Locate  lifejackets  on  Coast  Guard  cutters 
so  that  they  are  readily  accessible  to  all 
crewman.  (M-79-28) 

Provide  automatic  emergency  lighting  for 
egress  from  all  manned  spaces  on  all  Coast 
Guard  cutters.  (M-79-29) 

Examine  all  Coast  Guard  cutters  and 
remove  drawers  from  any  Inclined  ladders. 
(M-79-30) 

Also  as  a  result  of  its  investigation  of 
this  accident,  the  Safety  Board  on 
March  2  issued  the  following  Class  II 
recommendation  to  the  Association  of 
Maryland  Pilots: 

Insure  that  members  of  your  association 
comply  with  Section  33  CFR  30.3(a)  of  the 
Pilot  Rules  for  Inland  Waters  which  states: 
"The  signals  for  passing,  by  the  blowing  of 
the  whistle,  shall  be  given  and  answered  by 
pilots,  in  compliance  with  the  rules  in  this 
part,  not  only  when  meeting  head  and  head, 
or  nearly  so.  but  at  all  times  when  the 
steam  vessels  are  in  sight  of  each  other, 
when  passing  or  meeting  at  a  distance 
within  half  a  mile  of  each  other,  and  wheth- 
er passing  to  the  startx>ard  or  port.  (M-79- 
31) 

Railroad 

Railroad  Accident  Report  No. 
NTSB-RAR-TS-l.-The  Safety  Board 
on  March  7  made  public  its  investiga- 
tion report  covering  the  derailment  of 
23  cars  of  a  Louisville  &  Nashville 
Railroad  Company  train  at  a  facing 
point  switch  in  Waverly.  Tenn..  on 
February  22.  1978.  Subsequently,  a  de- 
railed tank  car  containing  liquefied  pe- 
troleum gas  ruptured,  releasing  the 
product  which  ignited  with  an  explo- 
sive force.  Sixteen  persons  died  and  43 
were  injured:  property  dAmage  was  es- 
timated at  $1,800,000. 

The  Safety  Board  has  determined 
that  the  probable  cause  of  the  loss  of 
life  and  substantial  property  damage 
was  the  release  and  ignition  of  lique- 
fied petroleum  gas  from  a  tank  car 
rupture.  The  ruptiu^  resulted  from 
stress  propagation  of  a  crack  which 
may  have  developed  during  movement 


of  the  car  for  transfer  of  product  or 
from  increased  pressure  within  the 
tank.  The  original  crack  was  caused  by 
mechanical  damage  during  a  derail- 
ment, which  resulted  from  a  broken 
high-carbon  wheel  on  the  17th  car 
which  had  overheated. 

Because  the  high-carbon  steel 
wheels  were  more  susceptible  than 
others  to  cracking  when  overheated, 
the  Safety  Board  on  March  9.  1978. 
reconunended  emergency  action  by 
the  Federal  Railroad  Administration. 
The  Board  urged  PRA  to  speed  the  re- 
placement of  high-carbon  steel  wheels, 
and  to  prohibit  cars  equipped  with 
them  from  carrying  hazardous  materi- 
als or  moving  in  the  same  trains  with 
other  hazardous  materials  cars.  (Rec- 
ommendations R-78-11  through  13: 
see  43  FR  10990,  March  16.  1978.)  FRA 
has  issued  an  emergency  order  fulfill- 
ing the  Safety  Board's  recommenda- 
tions. 

In  addition  to  the  above  recommen- 
dations, the  Safety  Board  has  recently 
called  on  the  Louisville  Sc  Nashville 
Railroad  Company  to  bring  its  air- 
brake special  instructions  in  compli- 
ance with  49  CFR  Part  232  and  to  de- 
termine that  all  freight  cars  are  pro- 
vided with  proper  brakeshoes  before 
being  dispatched  in  trains.  Further, 
the  Safety  Board  has  asked  the  Associ- 
ation of  American  Railroads  to  provide 
guidelines  to  railroad  employees  to  aid 
in  assessing  tank  car  damage  and  pro- 
cedures for  proper  handling  of  tank 
cars.  (Recommendations  R-79-3  and  4 
and  R-79-5:  see  44  FR  12784,  March  8. 
1979.) 

Railroad  Accident  Report  No. 
NTSB-RAR-79-2!— Another  accident 
involving  Louisville  &  Nashville  Rail- 
road Company  trains  occurred  at  Flor- 
ence, Ala.,  last  September  18.  The 
Safety  Board  has  concluded  its  investi- 
gation of  this  accident,  and  its  report 
was  released  March  9. 

The  report  shows  that  L&N  local 
freight  train  Extra  542  South  collided 
head-on  with  LdcN  yard  train  101  on 
the  single  main  track  within  yard 
limits  at  Florence.  Both  locomotive 
units  and  one  car  of  each  train  were 
derailed.  Three  train  crewmembers 
were  killed.  Since  a  placarded  liquefied 
petroleiun  gas  tank  car  was  derailed 
and  oil  was  spilled  from  ruptured  loco- 
motive fuel  tanks,  local  officials  evacu- 
ated about  1,000  persons  from  nearby 
residences.  Total  damage  was  estimat- 
ed to  be  $462,500. 


The  Safety  Board  has  determined 
that  the  probable  cause  of  the  acci- 
dent was  the  failure  of  the  engineer  of 
Extra  542  South  to  operate  his  train 
at  a  speed  that  would  have  permitted 
stopping  the  train  within  one-half  the 
available  sight  distance  as  required  by 
L&N  operating  rules.  Contributing  to 
the  severity  of  the  accident  was  the 
failure  of  the  engineer  of  Extra  542 
South  to  apply  his  train's  brakes  after 
he  was  in  a  position  to  see  the  oppos- 
ing train.  Contributing  to  the  collision 
was  the  failure  of  the  L&N  manage- 
ment to  insure  that  all  operating  rules 
were  being  complied  with,  particularly 
those  involving  the  operation  of  two 
trains  in  opposite  directions  on  the 
same  track. 

As  a  result  of  the  Investigation  of 
the  accident  at  Florence,  the  Safety 
Board  on  March  6  recommended  that 
the  Louisville  &  Nashville  Railroad 
Company: 

Take  immediate  steps  to  insure  that  its 
train  operations  are  conducted  in  accord- 
ance with  its  operating  rules.  (R-79-6) 

Provide  supervisors  and  employees  period- 
ic, superv'ised  training  that  is  based  on  a 
uniform  understanding  of  rules  and  regula- 
tions. (R-79-7) 

Correct  its  timetable  Instructions  on  han- 
dling and  placement  of  hazardous  materials 
cars  so  that  they  comply  with  current  Fed- 
eral regulations.  (R-79-8) 

Include  in  the  required  supervisory  effi- 
ciency and  safety  checks  the  monitoring  of 
compliance  with  hazardous  materials  regu- 
lations. (R-79-9) 

In  addition  to  the  above  railroad 
safety  recommendations  Nos.  R-79-6 
through  9,  the  Safety  Board  also  on 
March  6  forwarded  two  other  "Class 
II,  Priority  Action"  recommendations, 
Nos.  R-79-10  and  11.  to  the  Federal 
Railroad  Administration  in  connection 
with  the  L&N  accident  at  Florence. 
These  recommendations  asked  FRA 
to: 

Insure  that  the  Louisville  &  Nashville 
Railroad  Company  complies  with  the  re- 
quirements of  49  CFR  Part  174.  Transporta- 
tion of  Hazardous  Materials;  49  CFR  Part 
232.  Railroad  Power  Brakes:  and  49  CFR 
Part  217.  Railroad  Operating  Rules,  particu- 
larly in  connection  with  the  application  and 
enforcement  of  UcN  Rules  93  and  99.  (R- 
79-10) 

Expedite  action  on  recommendation  R-78- 
27  of  June  28.  1978.  relating  to  Its  study  of 
locomotive  operator  compartment  design  to 
minimize  crash  damage,  and  promulgation 
of  appropriate  regulations.  (R-79-11) 


NOTICES 

Recommendation  R-78-27.  referred 
to  in  the  above  reconmiendation  R-79- 
11.  was  issued  following  investigation 
of  the  December  28.  1977.  collision  of 
an  L&N  freight  train  with  a  log-laden 
tractor-semitrailer  at  the  Vine  Street 
crossing  in  Goldonna.  La.  Since  1970. 
the  Safety  Board  has  repeatedly 
pointed  out  the  poor  crashworthiness 
of  locomotive  cabs  and  has  recom- 
mended that  FRA  develop  improve- 
ments in  cab  design  and  promulgate 
appropriate  regulations. 

Railroad,  Safety  Recommendation 
Nos.  R-79-12  and  13.— The  Safety 
Board  is  now  investigating  the  fire  on 
train  117  in  the  Transbay  Tube  on 
January  17  in  conjunction  with  an  in- 
vestigative team  appointed  by  the  Bay 
Area  Rapid  Transit  District  (BART) 
of  California.  The  fire  resulted  In  the 
death  of  an  Oakland  Fire  Department 
officer  smd  extensive  property  damage 
to  BART. 

In  a  safety  recommendation  letter  to 
BART  forwarded  March  8,  the  Safety 
Board  expressed  concern  over  the  lack 
of  securement  of  undercar  equipment 
covers.  Two*  of  these  equipment  covers 
were  found  in  the  vicinity  of  the  train 
which  caught  fire.  At  least  one  of 
these  covers  was  lost  from  a  train 
which  had  previously  transited  the 
area.  Investigation  shows  that  the 
damage  inflicted  to  train  117  as  it 
struck  this  cover  was  an  instigating 
factor  In  the  accident.  Therefore,  the 
Safety  Board  recommends  that  BART: 

Include  in  the  predispatching  procedure 
an  Inspection  of  all  undercar  equipment 
covers  to  assure  that  such  equipment  covers 
are  in  place  and  properly  secured.  (Class  I, 
Urgent  Action)  (R-79-12) 

Provide  a  suitable  securement  mechanism 
for  all  undercar  equipment  covers  on  BART 
rolling  stock.  (Class  II.  Priority  Action)  (R- 
79-13) 

Responses  to  Safety 
Recommendations 

Highway:  H-78-SS.— On  February  7 
the  Federal  Highway  Administration 
responded  to  a  Safety  Board  recom- 
mendation issued  following  investiga- 
tion of  the  July  21.  1977.  collision  in- 
volving a  dump  truck  and  an  auto- 
mobile at  the  signalized  Intersection  of 
U.S.  50  and  Virginia  28  near  Chantllly. 
Va.  The  recommendation  asked 
FHWA  to  sponsor  regional  seminars  to 
Inform  and  train  personnel  responsible 
for  traffic  signal  design  and  operation 
regarding  the  research  results  promul- 
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gated  In  reports  FHWA  RD-77-31  and 
DOT-FH-1 1-8783.  (See  43  FR  35564. 
August  10.  1978.) 

FHWA  agrees  that  information  and 
training  be  provided  in  traffic  signal 
design  and  operation  and  has  taken 
such  action.  FHWA-RD-77-31  report . 
was  distributed  on  October  18.  1977.  to 
all  FHWA  field  offices,  each  State 
highway  agency  and  278  municipal 
and  county  agencies.  Volume  II  of  the 
report  "Manual  of  Theory  and  Prac- 
tice" Is  presented  in  a  self -teaching  tu- 
torial framework.  In  1980  an  updated 
FHWA  "Traffic  Control  Device  Hand- 
book" will  be  published;  it  includes  In- 
formation on  vehicle  detector  place- 
ment for  isolated,  high-speed  intersec- 
tions. The  Institute  of  Transportation 
Engineers  (ITE)  will  publish  a 
"Manual  of  Signal  Design"  in  the  near 
future.  FHWA  will  work  with  ITE  to 
include  concepts  of  detector  place- 
ment. 

Also,  FHWA  reports  that  there  are 
many  FHWA  and  university  sponsored 
courses  in  signal  design  which  are  eli- 
gible for  funding  under  23  U.S.C.  402. 
FHWA  sees  a  low  benefit/cost  for  ad- 
ditional seminars  but  will  give  further 
emphasis  to  its  report  RD-77-31 
through  a  bulletin  requesting  field 
staffs  to  insure  that  State  agencies  are 
aware  of  the  signal  techniques  includ- 
ed and  the  availability  of  instructional 
materials. 

Highway;  H-78-61.—FKW A's  letter 
of  February  5  is  in  response  to  one  of 
several  recommendations  stemming 
from  the  investigation  of  a  tractor- 
semitrailer/multiple-vehicle  collision 
and  override  which  occurred  on  1-285, 
Atlanta,  Ga.,  June  20.  1977.  (See  43 
FR  51150.  November  2.  1978.) 

The  recommendation  called  on 
FHWA  to  Increase  its  oversight  func- 
tion of  the  Georgia  Department  of 
Transportation  and  assist  in  plans  for 
maintenance  and  construction  projects 
to  assure  compliance  with  FHWA's 
standards  and  practices.  FHWA's  re- 
sponse expresses  concern  with  traffic 
safety  in  work  zones,  but  FHWA  sees 
no  reason  to  single  out  Georgia  for 
special  attention  and  will  continue  to 
direct  concern  nationally.  FHWA  has 
designated  "Maintenance  of  Traffic  in 
Construction  Zones"  as  a  program  em- 
phasis area  for  PTf  1979.  This  is  the 
4th  consecutive  year  for  such  a  desig- 
nation. Last  October  13.  FHPM  6-4-2- 
12  and  FHWA  notice   N5000.7   were 
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Issued  to  provide  guidance  and  estab- 
lish procedures  for  traffic  through 
construction  zones.  The  PHWA  train- 
ing course  on  construction  zone  traffic 
has  been  presented  twice  In  Georgia. 
nrWA  states,  "While  It  is  undesirable 
to  cause  any  backup  and  attendant 
delay,  neither  the  MUCTD  [Manual 
on  Unifonh  Traffic  Control  Devices] 
nor  an^other  standard  sets  forth  any 
requimnent  to  prohibit  this  from 
oc(iurrlng." 

Highway:  H-78-62.— In  response  to  a 
second  recommendation  resulting 
from  the  Atlanta  accident.  FHWA  on 
February  7  reports  an  extensive  re- 
search and  development  effort  aimed 
at  traffic  safety  and  control  through 
construction,  maintenance,  and  work 
zones.  All  types  of  street  and  highway 
facilities  are  being  considered.  Traffic 
management  for  all  t)ri)es  of  construc- 
tion, maintenance,  and  utility  work  is 
being  examined.  FHWA  says  it  has 
always  implemented,  as  soon  as  possi- 
ble, all  validated  research  results,  es- 
pecially in  respect  to  traffic  safety  in 
work  zones.  A  number  of  examples  are 
listed  showing  Implemented  construc- 
tion zone  R&D  efforts.  Research  re- 
sults are  routinely  furnished  to  course 
coordinators  of  the  training  programs 
for  traffic  safety  In  highway  and 
street  work  zones. 

Railroad:  R-78-S4  through  56.— 
Letter  of  February  16  from  the  Feder- 
al Railroad  Administration  is  in  re- 
sponse to  recommendations  resulting 
from  investigation  of  the  February  24. 
1978.  Auto-Train  derailment  on  the 
Seaboard  Coast  Line  Railroad  track  at 
Florence,  S.C.  The  recommendations 
called  for  revision  of  49  CFR  230.213, 
Axles,  to  establish  specifications  for 
manufacturing  and  testing  locomotive 
axles  to  insure  discovery  of  internal 
defects  before  they  are  placed  in  serv- 
ice (R-78-54)  and  to  establish  proce- 
dures and  methods  to  test  in-service 
locomotive  axles  to  insure  detection  of 
internal  defects  for  removal  from  serv- 
ice (R— 78— 55).  Recomjnendation  R- 
78-56  asked  FRA  to  develop  a  method 
for  automatically  detecting  failures  of 
a  locomotive  unit  truck  or  its  compo- 
nents, independent  of  crew  observa- 
tion. (See  43  FR  48742.  October  19. 
1978.) 

FRA  reports  that  it  has  been  exam- 
ining and  evaluating  procedures  and 
methods  used  by  the  railroads  to  test 
locomotive  axles  for  internal  defects. 


NOTICES 

The  technique  most  commonly  used 
by  the  railroad  industry,  the  magnag- 
low  ultrasonic  method,  has  proven 
most  reliable  and  cost  effective  in  de- 
termining defective  locomotive  axles. 
FRA  believes  that  the  In-servlce  test- 
ing technique  will  not  substantially  in- 
crease the  rate  of  detection  nor  reduce 
the  rate  of  accidents  attributed  to  axle 
failures,  and  the  technique  is  too  pro- 
hibitive in  terms  of  cost  for  daily  rail- 
road use.  Also.  FRA  said,  the  technical 
level  of  sophistication  necessary  to  ef- 
fectively operate  in-service  testing 
equipment  does  not  lend  Itself  to 
large-scale  application.  Therefore. 
FRA  does  not  consider  the  revision  of 
regulations  concerning  defective  loco- 
motive axles  necessary. 

NOTE:  Single  copies  of  the  Safety  Board's 
accident  reports  are  available  without 
charge,  as  long  as  limited  supplies  last. 
Copies  of  the  Board's  recommendation  let- 
ters and  response  letters  are  also  available 
free  of  charge.  All  requests  for  copies  must 
be  In  writing,  identified  by  report  or  recom- 
mendation number.  Address  inqu^es  to: 
Public  Inquiries  Section.  National  'Transpor- 
tation Safety  Board.  Washington.  D.C. 
20594. 

Multiple  copies  of  accident  reports  may  be 
purchased  by  mall  from  the  National  Tech- 
nical Information  Service,  U.S.  Department 
of  Commerce.  Springfield.  Va.  32151. 

(Sees.  304(aH2)  and  307  of  the  Independent 
Safety  Board  Act  of  1974  (Pub.  L.  93-633.  88 
Stat.  2169.  2172  (49  U.S.C.  1903.  1906)).) 

Margaret  L.  Fisher. 
Federal  Register  Liaison  Officer. 

March  12.  1979. 

(FR  Doc.  79-7821  Piled  3-14-79:  8:45  am] 

[sno-oi-M] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

A9«i>cy  Formt  Undvf  R*vi«w 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms,  re- 
porting, or  recordkeeping  require- 
ments, the  Office  of  Management  and 
Budget  COMB)  reviews  and  acts  on 
those  requirements  under  the  Federal 
Reports  Act  (44  U.S.C.  Chapter  35). 
Departments  and  agencies  use  a 
number  of  techniques  including  public 
hearings  to  consult  with  the  public  on 
significant  rer>orting  requirements 
before  seeking  OME  approval.  OMB  in 
carrying  out  its  responsibility  imder 
the  Act  also  considers  comments  on 
the  forms  and  recordkeeping  require- 
ments that  will  affect  the  public. 


List  or  Forms  Unokr  Review 

Every  Monday  and  Thursday  OMB 
publishes  a  list  of  the  agency  forms  re- 
ceived for  review  since  the  last  list  was 
published.  The  list  has  all  the  entries 
for  one  agency  together  and  grouped 
into  new  forms,  revisions,  or  exten- 
sions. Each  entry  contains  the  follow- 
ing Information: 

The  name  and  telephone  number  of 
the  agency  clearance  officer. 

The  office  of  the  agency  Issuing  this 
form; 

The  title  of  the  form: 

The  agency  form  number,  if  applica- 
ble: 

How  often  the  form  must  be  fiUed 
out: 

Who  will  be  required  or  asked  to 
report: 

An  estimate  of  the  number  of  forms 
that  wUl  be  fiUed  out: 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form:  and 

The  name  and  telephone  number  of 
the  person  or  office  responsible  for 
OMB  review. 

Reporting  or  recordkeeping  require- 
ments that  appear  to  raise  no  signifi- 
cant issues  are  approved  promptly.  In 
addition,  most  repetitive  reporting  re- 
quirements or  forms  that  require  one 
half  hour  or  less  to  complete  and  a 
total  of  20.000  hours  or  less  annually 
will  be  approved  ten  business  days 
after  this  notice  is  published  unless 
specific  issues  are  raised:  such  forms 
are  identified  in  the  list  by  an  asterisk 

COlOCEIfTS  AND  QUESTIONS 

Copies  of  the  proposed  forms  may  be 
obtained  from  the  agency  clearance 
officer  whose  name  and  telephone 
numt>er  appear  under  the  agency 
name.  Comments  and  questions  about 
the  Items  on  this  list  should  be  direct- 
ed to  the  OMB  reviewer  or  office 
listed  at  the  end  of  each  entry. 

The  timing  and  format  of  this  notice 
have  been  changed  to  make  the  publi- 
cation of  the  notice  predictable  and  to 
give  a  clearer  explanation  of  this  proc- 
ess to  the  public.  If  you  have  com- 
ments and  suggestions  for  further  im- 
provements to  this  notice,  please  send 
them  to  Stanley  E.  Morris.  Deputy  As- 
sociate Director  for  Regulatory  Policy 
and  Reports  Management.  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Washington,  D.C.  20503. 


Dsiiwtwwt  •»  AarkuMwf 

(AcENcr  Clearance  OmcER— Donald 
W.  Barrowman— 447-6202) 

NEW  FORMS 

Fo(xl  and  Nutrition  Service 

Public  opinion  survey  of  competitive 

foods 
Single  time 

Parents  of  school  children 
500  responses:  25  hours 
Ellett.  C.  A.,  395-5080 

EXTENSIONS 

Food  and  Nutrition  Service 
Regulations— cash  in  lieu  of  commod- 
ities 
On  occasion 
State  agencies 

112.329  responses;  112.329  hours 
Ellett.  C.  A..  395-5080 

Soil  conservation  services 
Crop  production  response  to  conserva- 
tion treatment 
SCS-CONS-1 
On  occasion 
Commercial  farmer 
3.000  responses:  6.000  hours 
Ellett.  C.  A..  395-5080 

l>«partm*iH  of  Energy 

(Agency  Clearance  Officer- Albert 
H.  Linden— 566-9021) 

REVISIONS 

Solar  collector  manufacturing  survey 
EIA-63 
Single  time 

Manufacturers/importers  of  solar  col- 
lectors 
100  responses;  333  hours 
Hill,  Jefferson  B..  395-5867 

Dfortmttt  of  H«aHh,  Education,  and  Wtlfor* 

(Agency  Clearance  Officer— Peter 
Gness— 245-7488) 

new  forms 

Health  Care  Financing  Administration 

(medicare) 
Evaluation    of    presurgical    screening 

program 
HCFA-3181 
Single  time 
Participants  in  pre-surglcal  screening 

programs 
3.500  responses;  875  hours 
Richard  Eisinger.  395-3214 

Public  Health  Service 

Conference    evaluation    and    opinion 

survey 
Single  time 
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Conference  participants 
2.500  responses:  625  hours 
Richard  Eisinger.  395-3214 

Social  Security  Administration 

Quality  review  questionnaire— annual 
earnings 

Test.  1977 

SSA-4659 

Single  time 

Methods  to  be  used  for  ongoing  re- 
views 

800  responses;  400  hours 

Reese,  B.  F..  395-6132 

REVISIONS 

National  Institutes  of  Health 
Grant  application 
PHS  398 
Annually 

Program  directors  or  principal  investi- 
gators 
15.000  reponses;  300.000  hours 
Richard  Eisinger,  395-3214 

EXTENSIONS 

Social  Security  Administration 
AFDC  report  on  monthly  standards 

for  basic  needs  and  limitations  on 

payments 
SSA-4108 
Annually 

State  welfare  agencies 
54  responses;  108  hours 
Reese.  B.  F.,  395-6132 

Papartwnt  of  Housing  and  Urban 
Davlopwiant 

(Agency  Clearance  Officer^John 
Kalagher— 755-5184) 

new  forms 

Federal  Disaster  Assistance  Adminis- 
tration 

Disaster  temporary  housing  survey 

Single  time 

Disaster  victims  who  received  tempo- 
rary housing 

880  responses;  440  hours 

Strasser,  A.,  395-5080 

Federal  Insurance  Administration 
Preconstruction     certification     form, 

postconstruction  certification  form 
On  occasion 
Communities     participating     in     the 

NFIP 
2,500  responses:  1.666  hours 
Strasser.  A..  395-5080 

Government  National  Mortgage  Asso- 
ciation 

•Graduated  payment  mortgage  pool 
composition 
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HXJD-1748-A 

Monthly 

Mortgage  bankers 

9,600  responses:  2,400  hours     ^ 

Strasser,  A..  395-5080 

Government  National  Mortgage  Assd- 

elation 
•Schedule  of  p<x>Ied  mortgages— single 

family  loans 
HUD-1706 
On  occasion 
Mortgage  bsmkers 
9.600  responses;  4,800  hours 
Strasser,  A.,  395-5080 

Government  National  Mortgage  Asso- 
ciation 

•Addendum    to    monthly    accounting 

.  report— graduated  payment  mort- 
gage pool 

HXJD-1748-B 

Monthly 

Mortgage  bankers 

9.600  responses:  2.400  hours 

Strasser,  A.,  395-5080 

D#portHI#fV>  or  tll#  lflT#n9C 

(Agency  Clearance  Officer— William 
L.  Carpenter— 343-6716) 

extensions 

VS.  Fish  and  WUdlife  Service 
•Cooperative  waterfowl   parts  collec- 
tion survey  envelope 
3-165 
Annually 
Waterfow  hunters 
71.458  responses:  5,955  hours 
EUett.  C.  A.,  395-5080 

Daporhnonl  of  Labor 

(Agency  Clearance  Officer— Philip 
M.  Oliver— 523-6341) 

revisions 

Employment  and  Training  Adminis- 
tration 

CETA  youth  plan  and  reporting  re- 
quirements 

ETA-9 

Other  (See  SF-83) 

State  and  local  agencies 

1.083.802  responses:  608,589  hours 

Strasser,  A.,  395-5080 

Environwntal  ProttWon  Agoncy 

(AGENcry  Clearance  Officer— John  J. 
Stanton— 245-3064) 

NEW  forms 
Application  for  modification  of  the  re- 
quirements of  secondary  treatment 
uiMer  section  301(H)  CTWA 


PEOftAL  REGISTEt,  VOL.  44,  NO.  53— THUtSOAY,  MAKCH  15,  1^9 


FEOEtAL  REGISTEt,  VOL  44,  NO.  52— THUftSOAY,  MAKCH  15,  1979 


UMI 


15820 

Single  time 

Publicly  oviTied  municipal  wastewater 

treatment  auth's 
110  responses;  8.800  hours 
Clarke.  Edward  H..  395-5867 

United  Slot**  Inlamotionol  Trod*  Coniinit»i«n 

(Agency  Clearance  OrFiCER— Robbrt 
Cornell— 523-0301 ) 

new  forms 

Integrated  circuits  and  their  use  in 
computers 

Questionnaire  for  producers 

Single  time 

U.S.  and  foreign  producers  of  integrat- 
ed circuits 

50  responses;  4.000  hours 

Geiger.  Susan  B..  395-5867 

Carbon  steel  plate  producers'  and  im- 
porters' questionnaires  for  investiga- 
tion No.  AA1921-197 

Single  time  I 

Producers  and  importers  of  carbon 
steel  plate 

35  responses;  280  hours 

Geiger.  Susan  B.,  395-5867 

Steel  producers',  importers',  and  mar- 
keting questionnaires 

Single  time 

Steel  producers.  Importers,  distribu- 
tors. &  trading  Co. 

228  responses:  8.504  hours 

Geiger.  Susan  B.,  395-5867 

Stanley  E.  Morris. 
Deputy    Associate    Director  for 
Regulatory  Policy  and  Reports 
Management 
[FR  Doc.  79-7855  Filed  3-14-79;  8:45  ami 


[7630-01-M] 

PENNSYLVANIA  AVENUE 
DEVELOPMENT  C0RP0KAT10N 

PtOrOSEO  NATIONAL  ARCHIVES  AND 
RECORD  SERVICE  ANNEX 

Availability  of  a  tuppl«m*nt  to  tti«  finol  Envi- 
renmantol  Impact  Statam«nt  en  tfi«  Pennsyl- 
vania Avenue  Plan — 1974,  Velvme  2,  Ceiii 
mentt  and  Re«pon«e* 

Pursuant  to  section  102(2)<c)  of  the 
National  Environmental  Policy  Act  of 
1969  the  Pennsylvania  Avenue  Devel- 
opment Corporation,  with  the  General 
Services  Administration  and  the  Na- 
tional Capital  Planning  Commission  as 
cooperating  agencies,  has  prepared 
Volume  2.  Comments  and  Responses 
to  the  Supplement  to  the  final  fiivi- 
ronmental  Impact  Statement  on  the 


NOTICES 

Pennsylvania  Avenue  Plan— 1974.  Issu- 
ance of  Volume  1  of  this  Supplement 
was  noted  in  the  43  FR  55293.  dated 
November  27,  1978.  Written  comments 
(o  Volume  1  were  solicited  and  ana- 
lyzed by  the  Corporation.  The  com- 
ments received  and  the  responses  of 
the  Corporation  appear  in  Volume  2, 
which  is  now  available  for  distribution. 

For  further  information  or  addition- 
al inquiries,  please  contact:  Mr.  F. 
David  Harris,  Assistant  Director  for 
Finance,  Pennsylvania  Avenue  Devel- 
opment Corporation,  425  13th  Street. 
NW.,  Suite  1148.  Washington.  D.C. 
20004;  phone  (202)  566-0602. 

Copies  of  Volume  2  of  the  Supple- 
ment to  the  Final  Environmental 
Impact  Statement  are  available  during 
the  hours  of  operation  for  inspection 
at  the  following  locations,  from 
Monday,  March  5.  1979  through  April 
4,  1979. 

Pennsylvania  Avenue  Development  Corpo- 
ration 
425  13th  Street.  N.W..  Suite  1148 
Washington.  D.C.  20004 
Central  Reference  Room.  National  Archives 
8th  Street  and  Pennsylvania  Avenue.  N.W. 
Washington.  DC.  20408 
Office  of  Environmental  Affairs 
National  Capital  Planning  Commission 
1325  G  Street.  N.W.  10th  Floor 
Washington.  D.C.  2(1576 
Martin  Luther  King  Ubrary 
901  G  Street.  NW. 
Washington.  D.C. 

Copies  of  Volume  2  of  the  Supple- 
ment to  the  Final  Environmental 
Impact  Statement  Co  the  Pennsylvania 
Avenue  Plan— 1974  have  been  sent  to 
various  Federal  and  District  of  Colum- 
bia agencies  as  authorized  in  the  EPA 
guidelines,  as  well  as  to  concerned  pri- 
vate individuals  and  organizatlbns. 

Dated:  February  27,  1979. 

W.  Anderson  Barnes, 
Executive  Director. 
(FR  Doc.  79-7848  Filed  3-14-79;  8:45  am) 

[4710-07-M] 

DEPARTMENT  OF  STAH 

Offic*  •!  Mm  Secretary 

(Public  Notice  CM -8/167) 

STUDY  CROUP  1  OF  THE  U.S.  ORGANIZATION 

FOR  THE  INTERNATIONAL  TELEGRAPH  AND 
TELEPHONE      CONSULTATIVE      COMMITTEE 

(ccm) 

Meeting 

The  Department  of  State  announces 


that  Study  Group  1  of  the  D.S.  Orga- 
nization for  the  International  Tele- 
graph and  Telephone  Consultative 
Conunittee  (CCITT)  will  meet  on 
April  5.  1979  at  10:00  a.m.  in  Room  511 
of  the  Federal  Communications  Com- 
mission, 1919  M  Street.  N.W.,  Wash- 
ington, D.C.  This  Study  Group  deals 
with  U.S.  Government  regulatory  as- 
pects of  international  telegraph  and 
telephone  operations  and  tariffs. 

The  Study  Group  will  discuss  inter- 
national telecommunications  questions 
relating  to  telegraph,  telex,  data  trans- 
mission and  leased  channel  services  in 
order  to  develop  U.S.  positions  to  be 
taken  at  international  CCITT  meet- 
ings to  be  held  in  May  1979  in  Geneva, 
Switzerland. 

Members  of  the  general  public  may 
attend  the  meeting  and  Join  In  the  dis> 
cussion  subject  to  instructions  of  the 
Chairman.  Admittance  of  public  mem- 
tiers  will  be  limited  to  the  seating 
available. 

Requests  for  further  information 
should  be  directed  to  Richard  H. 
Howarth.  State  Department,  Washing- 
ton, D.C.  20520,  telephone  (202)  632- 
1007. 

Dated:  March  15.  1979. 

Richard  H.  Howarth, 
C/iatfTTKin,  U.S.  CCITT 
National  Committee. 
(FR  Doc.  79-7850  Filed  3-14-79;  8:45  am] 


[4710-07-Ml 

(Public  Notice  CM -8/166) 

STUDY  GROUP  4  OF  THE  U.S.  ORGANIZATION 
FOR  THE  INTERNATIONAL  TELEGRAPH  AND 
TELEPHONE  CONSULTATIVE  COMMITTEE 
(CCITT) 

* 

Meeting 

The  Department  of  State  announces 
that  Study  Group  4  of  the  U.S.  Orga- 
nization for  the  International  Tele- 
graph and  Telephone  Consultative 
Conunittee  (CCITT)  will  meet  on 
April  6.  1979.  at  10:00  a.m.  in  Room 
6320  of  the  Department  of  State.  2201 
C  Street,  N.W..  Washington.  D.C.  This 
Study  Group  deals  with  matters  in 
telecommunications  relating  to  the  de- 
velopment of  international  digital  data 
transmission  ser\'ices. 


The  agenda  for  the  April  6  meeting 
will  include  consideration  of  the  fol- 
lowing: 

1.  Consideration  of  submissions  for 
the  April/May  1979  Meeting  of  the 
Working  Parties  of  Study  Group  VII; 

2.  Any  other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  Join  in  the  dis- 
cussion subject  to  instructions  of  the 
Chairman.  Admittance  of  public  mem- 
bers will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to 
the  Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance 
of  the  meeting.  It  is  requested  that 
prior  to  April  6,  members  of  the  gener- 
al public  who  plan  to  attend  the  meet- 
ing so  advise  Mr.  T.  de  Haas,  Chair- 
man of  UJS.  Study  Group  4.  Mr.  de 
Haas  can  be  contacted  at  the  Institute 
for  Telecommunication  Sciences.  Na- 
tional Telecommunications  and  Infor- 
mation Administration.  Boulder.  Colo- 
rado 80303.  telephone  number  (303) 
499-1000,  ext.  3728,  persons  In  Wash- 
ington, D.C.  metropolitan  area  may 
contact  Mr.  Richard  H.  Howarth.  De- 
partment of  State,  by  telephoning 
632-1007.  All  non-Govemment  attend- 
ees must  use  the  C  Street  entrance  to 
the  building. 

Dated;  March  6. 1979. 

Richard  H.  Howarth. 
ChairmuTi,  U.S.  CCITT 
National  Committee. 
(FR  Doc  79-7849  FUed  3-14-79;  8:45  am] 


[4710-07-M] 

IPubUc  Notice  CM-8/168] 

SMPPtNO  COORDINATtNG  COMMUTCE. 
SUtCOMMITTEE  ON  SAFETY  OF  UFE  AT  SEA 


The  working  group  on  bulk  chemi- 
cals of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS),  a  subcommittee 
of  the  Shipping  Coordinating  Commit- 
tee, will  hold  an  open  meeting  at  9:30 
a.m.  on  April  5.  1979  in  Room  8236  of 
the  Department  of  Transportation. 
400  Seventh  Street.  Washington.  D.C. 
20590. 

The  purpose  of  this  meeting  will  be 
to  discuss  the  outcome  of  the  fifth  ses- 
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sion  of  the  IMCO  Subcommittee  on 
Bulk  Chemicals.  Major  items  on  the 
agenda  are: 

Procedures  and  arrangements  for 
the  discharge  of  noxious  liquid  sub- 
stances; 

Extension  of  the  Bulk  Chemi(»l 
Code  to  cover  pollution  aspects; 

Ships  carrying  MARPOL  '73  Annex 
I  and  Annex  II  substances; 

E^raluation  of  the  hazards  of  mixed 
or  diluted  substances  in  relation  to  the 
1973  MARPOL  Convention; 

Carriage  of  bulk  chemicals  in  deep 
tanks  of  dry  cargo  ships; 

Review  and  updating  of  the  Gas  Car- 
rier Code;  and 

Handling  in  ports  of  liquid  chemicals 
and  liquefied  gases. 

Requests  for  further  Information 
should  be  directed  to  Mr.  Frits  Wy- 
benga.  United  States  Coast  Guard, 
telephone  (202)  426-1217. 

The  Chairman  will  entertain  com- 
ments from  the  public  as  time  permits. 

Dated;  March  9. 1979. 

John  Lloyd,  III, 
Deputy  Director. 
Office  of  Maritime  Affairs. 
[FR  Doc.  79-7851  FUed  3-14-79;  8:45  am] 
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Dated;  March  7. 1979. 

John  Lloyd,  III. 
Deputy  Director, 
Office  of  Maritime  Affairs. 
[FR  Doc.  79-7853  FUed  3-14-79:  8:45  am] 


[4710-07-M] 


[PubUc  Notice  CM-8/170] 


SHIPftNO  COORDINATING  COMMITTEE;  SUB- 
COMMITTEE ON  SAFETY  OF  UFE  AT  SEA 

The  working  group  on  safety  of  fish- 
ing vessels  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  wiU 
conduct  an  open  meeting  at  10:00  a.m. 
on  Wednesday,  April  4.  1979  in  Room 
8238  of  the  Department  of  Transpor- 
tation. 400  Seventh  Street,  S.W.. 
Washington,  D.C.  20590. 

The  purpose  of  the  meeting  will  be 
to  discuss  the  U.S.  position  paper  on 
guidelines  for  small  fishing  vessels  and 
to  prepare  for  the  22nd  Session  of  the 
IMCO  Subcommittee  on  Safety  of 
Pishing  Vessels. 

Requests  for  further  informations 
should  be  directed  to  Mr.  William  A. 
Cleary,  Jr.,  United  Stetes  Coast  Guard 
(G-MMT-5/82),  400  Seventh  Street. 
6.W..  Washington.  D.C.  20590,  tele- 
phone number  (202)  426-2188. 

The  Chairman  will  entertain  com- 
ments from  the  public  as  time  permits. 


[4710-07-M] 

[Public  Notice  CM-8/169] 

SHIPPING  COORDINATING  COMMITTEE 

Meeting 

The  Shipping  Coordinating  Commit- 
tee will  conduct  an  open  meeting  at 
9:30  ajn.  on  Wednesday,  May  2,  1979 
in  Room  8236  of  the  Department  of 
Transportation  Building,  400  Seventh 
Street,  S.W..  Washington.  D.C.  20590. 

The  purpose  of  this  meeting  is  to  fi- 
nalize preparations  for  the  40th  Ses- 
sion of  the  Maritime  Safety  Commit- 
tee (MSC)  of  the  Intergovernmental 
Maritime  Consultative  Organization 
(IMCO)  which  Is  scheduled  for  May  7- 
11.  1979  In  London.  In  particular,  the 
Shipping  Coordinating  Committee  will 
discuss  development  of  U.S.  positions 
dealing  with,  inter  alia,  the  following 
topics: 

Status  of  the  Conventions  and  Acts 
of  which  IMCO  Is  a  depository; 

Outcome  of  the  International  Con- 
ference on  Maritime  Search  and 
Rescue.  1979; 

Seminars  on  Tanker  Safety  and  Pol- 
lution Prevention  and  On  Standards 
of  Training  and  Watchkeeplng; 

Marine  Safety  Corps; 

Surveys  and  Inspections  (ad  hoc 
group); 

Reports  of  various  subcommittees. 

Requests  for  further  Information 
should  be  directed  to  Captain  R.  A. 
Biller.  United  States  Coast  Guard  (G- 
AIA/83).  400  Seventh  Street.  S.W., 
Washington.  D.C.  20590.  telephone 
nimiber  (202)  426-2280. 

The  Chairman  will  entertain  com- 
ments from  the  public  as  time  permits. 

Dated:  March  7. 1979. 

John  Lloyd,  III. 
Deputy  Director, 
Office  of  Maritime  Affairs. 
[FR  Doc.  79-7852  FUed  3-14-79;  8:45  am] 


[4710-07-M] 

SHIPPING  COORDtNAHNG  COMMITTK 

The  Shipping  Coordinating  Commit- 
tee wIU  conduct  an  open  meeting  at 
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9:30  a.m.  on  Tuesday.  April  3,  1979  In 
Room  8236  of  the  Department  of 
Transportation  Building,  400  Seventh 
Street.  S.W..  Washington.  DC.  20590. 

The  purpose  of  this  meeting  is  to  fi- 
nalize preparations  for  the  Interna- 
tional Conference  on  Maritime  Search 
and  Rescue  (SAR)  of  the  Intergovern- 
mental Maritime  Consultative  Organi- 
zation (IMCO)  which  is  scheduled  for 
April  9-27,  1979  in  Hamburg.  Federal 
Republic  of  Germany.  In  particular, 
the  Shipping  Coordinating  Committee 
will  discuss  development  of  U.S.  posi- 
tions dealing  with  the  draft  Interna- 
tional Convention  on  Maritime  Search 
and  Rescue  and  related  resolutions 
and  recommendations. 

Requests  for  further  information 
should  be  directed  to  Captain  R.  A. 
Biller,  United  States  Coast  Guard  (G- 
AIA/83).  400  Seventh  Street.  S.W.. 
Washington,  DC.  20590.  telephone 
number  (202)  426-2280. 

The  Chairman  will  entertain  com- 
ments from  the  public  as  time  permits. 

Dated:  March  7.  1979. 

John  Lloyd,  III, 
Deputy  Director, 
Office  of  Maritime  Affairt. 
(FR  Doc.  79-7854  Filed  3-14-79;  8:45  am] 


[4910-13-M] 
DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

HIGH  ALTnUOE  POLLUTION  ftOGRAM 
SaCNTIFIC  ADVISORY  COMMITTH 

Mooting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Fed- 
eral Aviation  Administration  High  Al- 
titude Pollution  Program  Scientific 
Advisory  Committee  to  be  held  March 
28-30,  1979,  in  conference  rooms  8A.  B. 
and  C  at  the  FAA  Headquarters.  800 
Independence  Avenue.  S.W.,  Washing- 
ton. D.C..  20591.  at  the  following 
times: 

March  28.  1979:  10  a.m.  to  5  p.m. 
March  29.  1979:  9  a.m.  to  5:30  p.m. 
March  30.  1979:  9  a.m.  to  12:00  noon. 

The  agenda  for  the  meeting  includes 
technical  progress  reports  from  con- 
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tractors  working  on  experimental  de- 
velopment of  field  measurement  tech- 
niques for  the  High  Altitude  Pollution 
Program,  followed  by  a  discussion  of 
measurement  strategy,  data  utiliza- 
tion, and  applicability  of  these  pro- 
grams with  recommendations  by  the 
Committee. 

AttencUince  is  open  to  the  interested 
public  but  limited  to  the  space  availa- 
ble. Any  member  of  the  public  wishing 
to  attend,  make  a  presentation,  or 
obtain  additional  information  should 
contract  Dr.  N.  Sundararaman.  AEE- 
300.  Federal  Aviation  Administration. 
800  Independence  Avenue.  S.W.. 
Washington.  D.C..  20591.  202-755-8933 
or  202-755-1851  by  close  of  business 
March  23.  1979. 

Any  member  of  the  public  may  pres- 
ent a  written  statement  for  the  consid- 
eration of  the  Committee  at  any  time. 

Issued  in  Washington.  D.C.  on 
March  5.  1979. 

N.  Sundararaman. 
Progmm  Manager, 
High  Altitude  Pollution  Program. 
[FR  Doc.  79-7459  Filed  3-14-79;  8:45  am] 


[4910-59-Ml 

National  Highway  Traffic  Safoty 
Administration 

Calendar  Meetings  Open  to  ttie  f  ubiic 

Below  is  a  list  of  NHTSA-sponsored 
meetings  which  are  planned  for  the 
next  2  years  and  in  which  public  inter- 
est or  participation  is  expected.  The 
list,  which  will  be  revised  and  repub- 
lished peri(xllcally.  is  for  planning  in- 
formation. Meeting  dates  and  places, 
particularly  those  schediOed  for  the 
second  year,  are  subject  to  change. 

Maach  21.  1979;  10  a.m. 

Public  Proceeding  on  Initial  Safely  Defect 
Determination  Relative  to  Fiat  Models 
850  and  124  for  Model  years  1970-'74: 
Room  6332.  DOT  Headquarters  Build- 
ing, Washington.  D.C. 
Flat   Motors   of   North    America   «ill   be 
given  an  opportunity  to  present  data,  views 
and  arguments  to  establish  that  an  alleged 
defect   does   not   exist   or   does  not   affect 
motor  vehicle  safety.  It  has  been  found  that 
the  frame  and  underbody  of  these  vehicles 
are  susceptible  to  weakening  and  failure  due 
to  excessive  rust  or  corrosion  which  can 
result  in  accidents,  injuries,  and  property 
damage. 
Coordinator:  Mary  Klink,  Office  of  En- 


forcement (NEP-10>  202^26-2837 
MAKCH-Jum  1979 

Reffional  Child  Restraint  Workshops  (City 
locations  below) 

Purpose:  To  assist  interested  organiza- 
tions to  Inform  parents  of  the  importance  of 
using  restraint  systems  when  their  children 
are  riding  in  automobiles.  Ten  mectinss  are 
scheduled  as  follows:  March  21-22  Atlanta; 
April  23-24  Philadelphia;.  April  26-27 
Newark.  NJ:  May  3-4  Boston;  May  14-15 
San  Antonio;  May  17-18  Kansas  City.  MO: 
June  4-5  Denver:  June  7-8  Chicago:  June 
21-22  Seattle;  June  25-26  Berkeley.  CA. 

Coordtiuitor:  W.  Burleigh  Seaver,  Office 
of  Traffic  Safety  Programs  (NTS- 14)  202- 
426-2180 

ApmiL»-ll,  1979 

Symposium  on  Commercial  Truck  Exposure 
■estimates:  Room  2330.  DOT  Headquar- 
ters Building,  Washintrton,  DC. 
Purpose:    New    and    old    techniques    and 
methodologies  used  in  estimating  the  type 
and  quantity  of  travel  of  commercial  trucks 
will   be  discussed   by   persons   directly   in- 
volved. Through  the  exchange  of  ideas  and 
review  of  the  state-of-the-art.  a  basis  for  a 
national  cooperative  program  to  yield  im- 
proved estimates  is  expected  to  emerge. 

Coordinator:  Ezio  Cerrelli.  Office  of  Re- 
search and  Development  (NRD-31).  202- 
426-1503 

Aran.  22-26.  1979 

Conference  to  Reviev  NHTSA  s  5-  Year  Traf- 
fic Safety  Research,  Development  and 
Demonstration  Plan 

Dulles-Marriott  Hotel  (near  the  Dulles 
Airport)  The  Transportation  Research 
Board  (TRB)  of  the  National  Academy  of 
Sciences  will  sponsor  a  conference  to  formu- 
late an  organized  response  from  the  traffic 
safety  community  on  NHTSAs  proposed 
Research.  Development  and  Demonstration 
Traffic  Safety  Plan  for  1980-1984.  This  plan 
is  concerned  with  the  research  authorized 
by  Section  403.  U.S.  Code.  Title  23:  High- 
ways. TRB  will  invite  approximately  150 
representatives  of  the  U.S.  traffic  safety 
community  to  the  conference  which  will 
also  be  open  to  the  public  for  observation. 
Although  direct  public  participation  in  the 
conference  may  not  be  possible  t>ecause  of 
time  limitations,  public  comment  on  the 
plan  is  desired  by  NHTSA.  The  proposed 
plan  and  information  on  where  and  when 
comments  can  be  submitted  directly  to 
NHTSA  wUl  be  published  in  the  Federal 
REGisTisi  at  a  later  date. 

Coordinators:  Questions  concerning  the 
conference:  James  K.  Williams,  Transporta- 
tion Safety  Coordinator,  TRB.  202-389- 
6466; 

Questions  concerning  the  Plan  and  sub- 
mission of  public  comments:  Joseph  Dela- 
hanty.  Office  of  Plans  and  Programs  (NPP- 
30).  202-426-1570 


Atril-Septeicber  1979 

Reoionai  Safety  Belt  Usage  Workshops  (City 
locations  below) 

The  NHTSA  manual  on  safety  belt  usage 
prepared  to  assist  States  to  develop  compre- 
hensive Safety  Belt  Usage  programs  will  be 
introduced  to  appropriate  State  officials. 
Schedule:  April  4-6  Chicago;  May  23-25  San 
Francisco;  May  30-June  1  Atlanta:  June  6-8 
Boston:  June  13-15  Dallas-Fort  Worth:  June 
20-22  New  York:  June  26-27  Baltimore:  Sep- 
tember 12-14  Denver  September  19-21 
Kansas  aty.  MO:  September  26-28  Seattle. 

Coordinator  James  L.  Nichols.  Office  of 
Traffic  Safety  Programs  (NTS-14),  202-426- 
2180 

April-December  1979 

NHTSAPublic-lndustry  Technical  Meetings; 
EPA  Environmental  Laboratory  Facili- 
ty, Ann  Arbor.  Michigan 

Purpose:  Technical.  Interpretative  or  pro- 
cedural questions  from  the  public  and  in- 
dustry regarding  NHTSA's  bumper,  vehicle 
safety  and  consimier  information  program 
will  be  answered.  Questions  may  relate  to 
the  research  and  development,  rulemaking, 
or  enforcement  (including  defects)  phases  of 
these  activities.  Schedule:  April  18:  June  20; 
August  15;  October  10;  December  12. 

Coordinator  Wm.  H.  Marsh.  Executive 
Secretariat  (NOA-10),  202-426-2872 

May  and  October  1979 

Biomechanics  Advisory  Committee  Meeting; 
DOT  Headquarters  Building,  Washing- 
ton, D.C. 

Purpose:  This  Committee  reviews 
NHTSA's  procedures,  programs  and  projects 
requiring  the  use  of  live  and  deceased 
humans  for  research  in  order  to  validate  the 
need  for  such  use.  to  minimize  the  risk  of 
injury  to  volunteers,  and  to  assure  the 
rights  and  dignity  of  the  subjects.  Schedule: 
May  15-16  and  October  16-17. 

Coordinator:  Kathy  Hasse.  Executive  Sec- 
retariat (NOA-10).  202-426-2872 

JiTNE  5-8.  1979 

Seventh  International  Technical  Conference 
on  Experimental  Safety  Vehicles;  Paris. 
Prance 

Purpose:  Technical  information  on  the  de- 
velopment of  experimental  safety  vehicles 
will  be  exchanged.  This  meeting  will  be 
hosted  by  the  French  Government  and 
French  Automotive  Industry.  The  United 
States  is  the  lead  country  for  the  Interna- 
tional Program.  By  agreement  with  the 
U.S..  the  governments  of  France.  Great 
Britain.  West  Germany.  Italy.  Sweden,  and 
Japan  develop  experimental  safety  vehicles 
and  related  equipment  and  exchange  the  re- 
sulting technical  information. 

Coordinator  James  C.  Shively,  Office  of 
Research  and  Development  (NRD-10).  202- 
426-1551 
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June  19-21. 1979 

National  Hightoay  Safety  Advisory  Commit- 
tee Meeting;  Washington.  D.C. 

Purpose:  Progress  reports  of  the  Commit- 
tee's task  forces  will  be  heard.  Reports  and 
recommendations  for  the  Secretary.  Depart- 
ment of  Transportation,  may  be  prepared. 

Coordinator:  Robert  Doherty.  Executive 
Secretariat  (NOA-10).  202-426-2872 

Jolt  1979 

Results  of  Computer  Analysis  of  Vehicle  Side 
Structure;  Washington.  D.C. 

Purpose:  Research  results  from  validation 
and  application  of  the  WRECKER  program 
used  in  analyzing  vehicle  side  structures  will 
be  presented.  WRECKER  is  a  computer 
program  to  do  finite  element  analysis  of 
automobile  structures  under  crash  loadings. 
The  word  is  a  nickname,  not  an  acronym. 

Coordinator  William  T.  Hollowell.  Office 
of  Research  and  Development  (NRD-12). 
202-426-4862. 

StncMER  1979 

Evaluation  of  Feasibility  of  a  Single  Beam. 
Headlight    System,    Final    Contractor 
Brieflnr.  Trans  Point  Building.  Wash- 
ington. D.C. 
Purpose:  To  report  results  of  a  research 
study  designed  to  determine  the  parameters 
of  beam  patterns  for  improved  low  beam 
headlamps. 

Coordinator  Michael  Perel,  Office  of  Re- 
search and  Development  (NRD-41).  202- 
755-8753. 

v' 

StnoiER  1979 

Public    Hearing    on    the    Proposed    Light 
Truck  Average  Fuel  Economy  Standard 
for  Model  Years  1982-1984:  Washington, 
D.C. 
Purpose:   Public  comments  on   the  pro- 
posed   fuel    economy    standard    for    light 
trucks  and  vans  for  model  years  1982-1984 
will  be  received. 

Coordinator  Frank  Turpln,  Office  of 
Rulemaking  (NRM-211).  202-472-6902. 

Adgust-September  1979 

National  Conference  on  Child  Passenger 
Protection:  Washington.  D.C. 

Purpose:  SpeclalisU  in  the  field  of  high- 
way safety  and  child  development  will  meet 
to  exchange  information  on  ways  to  in- 
crease the  use  of  child  restraints  designed 
for  motor  vehicles. 

Coordinator  Elaine  Welnstein.  Office  of 
Tratftc  Safety  Programs  (NTS-14).  202-426- 
2180. 

October  31-November  2, 1979 

Intemationl    Conference    on    Automotive 
Fuel   Economy   Research:   Washington, 
D.C.  (Sheraton-National  Hotel, 'Arling- 
ton, Va.) 
Purpose:    Automotive    fuel   economy   re- 
search and  technology  will  be  exchanged. 

Coordinator  James  C.  Shively,  Office  of 
Research  and  Development  (NRD-10),  202- 
426-1551. 
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January  1980 


Motorcycle  Accident  Factors  Research: 
DOT  Headquarters  Building.  Washing- 
ton. D.C. 

Purpose:  Results  of  a  research  study  to  de- 
tt^^rmine  the  causes  of  motorcycle  accidents, 
the  causes  of  injuries,  the  severity  of  the  in- 
juries and  effective  methods  of  reducing  ac- 
cidents, deaths,  and  injuries  will  be  report- 
ed. 

Coordinator  Nicholas  G.  Tsongos.  Office 
of  Research  and  Development  (NRD-32). 
202-426-4820). 

April  1980 

Symposium  on  Vehicle  Aggressivity  and 
Compatibility:  Washington,  D.C. 

Purpose:  Research  on  vehicle  aggressivity 
and  improved  compatibility  will  be  present- 
ed. Techniques  for  testing  compliance  with 
vehicle  compablllty  requirements  will  be  dis- 
cussed. 

Coordinator  James  R.  Hackney.  Office  of 
Research  and  Development  (NRD-12).  202- 
426-4862. 

November  1980 

Symposium  on  Motor  Vehicle  Fuel  Econo- 
my Research:  Contrators'  Coordination 
Meeting:  Washington.  D.C. 

Purpose:  Progress  reports  on  the  contracts 
which  have  been  funded  through  the  Auto- 
motive Fuel  Economy  Research  Program 
will  be  given.  How  individual  tasks  fit  into 
the  research  and  rulemaking  program  and 
the  thrust  of  the  Automotive  Fuel  Ekx>nomy 
Research  Program  will  be  explained. 

Coorlnator  Charles  Gauthier,  Office  of 
Research  and  Development  (NRD-13).  202- 
426-2957. 

Persons  desiring  additional  information 
on  a  particular  meeting  may  write  or  phone 
the  coordinator  indicated  above. 

Address  for  Meeting  Coordinators:  Office 
of  Plans  and  Programs:  Office  of  Rulemak- 
ing: the  Executive  Secretariat:  the  Office  of 
Traffic  Safety  Programs:  the  Office  of  Ea- 
forcement  are  located  at:  National  Highway 
Traffic  Safety  Administration.  DOT  Head- 
quarters Building.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 

Office  of  Research  and  Development  is  lo- 
cated at:  National  Highway  Traffic  Safety 
Administration.  Trans  Point  Building.  2100 
Second  Street.  S.W..  Washington,  D.C. 
20590.  The  TransporUtion  Board.  2101  Con- 
stitution Avenue,  N.W.,  Washington,  D.C. 
20418. 

Issued  in  Washington.  D.C.  on 
March  7,  1979. 

Wm  H.  Marsh. 
Executive  Secretary. 
[FR  Doc.  79-7439  FUed  3-14-79:  8:45  am] 
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[4810-33-M] 

DEPARTMENT  OF  THE  TREASURY 

Comptroltor  of  ttt«  Currwncy 

nuvACY  Aa  Of  1974 

^ffnd  RcvhioA  to  Sy«t*iii  of  Rccorrf* 

AGEINCY:  Comptroller  of  the  Curren- 
cy. Department  of  the  Treasury. 

ACTION:  Proposed  Revised  System  of 
Records. 

SUMMARY:  Pursuant  to  the  require- 
menUs  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  the  Comptroller  of  the 
Currency  hereby  gives  notice  of  his 
intent  to  revise  the  system  entitled 
"Information  File  on  Individuals  and 
Commercial  entities  known  or  suspect- 
ed of  being  involved  in  fraudulent  ac- 
tivities." (Treasury /Comptroller 
00.013).  This  revision  will  include 
changing  the  system  name  to  read 
■Enforcement  and  Compliance  Infor- 
mation System  (ECIS):"  Treasury/ 
Comptroller  00.013  and  the  inclusion 
of  a  new  routine  use.  The  system 
notice  is  being  published  in  its  entirety 
since  these  provisions  extensively 
change  the  language  presently  used. 

The  Comptroller  filed  a  revised 
system  report  with  the  Office  of  Man- 
agement and  Budget,  the  Speaker  of 
the  House  and  the  President  of  the 
Senate.  Information  will  be  available 
for  release  under  the  new  routine  use 
on  the  effecthe  date  stated  below. 

DATES:  Comments  must  be  received 
on  or  before  April  16.  1979.  Unless  fur- 
ther notice  is  given  prior  to  May  14, 
1979.  by  this  Department,  the  pro- 
posed system  of  records  will  be  effec- 
tive on  May  14,  1979. 

ADDRESS:  Director,  Enforcement 
and  Copliance  Division.  Comptroller 
of  the  Currency.  Administrator  of  Na- 
tional Banks.  490  L'Enfant  Plaza, 
S.W..  Washington.  D.C.  20219. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  E.  Rosden,  Attorney.  Enforce- 
ment and  Compliance  Division. 
Comptroller  of  the  Currency.  Ad- 
ministrator of  National  Banks.  490 
LEnfant  Plaza.  S.W.,  Washington, 
D.C.  20219.  Telephone:  (202)  447- 
1983. 

Dated:  March  8.  1979. 

W.  J.  McDonald. 
Acting  Assistant  Secretary 
lAdministration). 


NOTICES 

Treasury/Comptroller  00.013 

System  name: 

Elziforcement  and  Compliance  Infor- 
mation System. 


System  location: 

Comptroller  of  the  Currency.  Sixth 
Floor.  490  L'Enfant  Plaza,  S.W.,  Wash- 
ington. D.C. 20219. 

Categories  of  individuals  covered  by  this 
system: 

Individuals  and  entities  Involved  In 
actual  or  suspected  fraudulent  activi- 
ties. 

Categories  of  records  in  the  sysitem: 

These  records  contain  information 
identifying  the  individual,  describing 
the  (alleged)  crime,  giving  the  bank 
name  and  location,  identifying  the  Na- 
tional Bank  Examiner  (if  any),  report- 
ing the  known  or  suspected  crime(s) 
and  giving  the  dollar  amoung  involved 
in  the  known  or  suspected  crime(s). 
The  name  of  the  individual  is  the  only 
identifier  used. 

Authority  for  maintenance  of  the  system. 
12  U.S.C.  481,  1818,  1820. 

Routine  usex  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposed  of  such  uses. 

Information  in  these  records  may  be 
used: 

a.  To  provide  the  Department  of 
Justice  with  periodic  reports  which  in- 
idcate  the  number,  place  and  individu- 
al identity  of  outstanding  potential 
criminal  violations  of  the  law  which 
have  been  referred  to  that  Depart- 
ment. 

b.  To  provide  the  Enforcement  and 
Compliance  Division  of  the  Law  De- 
partment of  the  Comptroller  of  the 
Currency  and  its  Regional  Offices 
with  pericxlic  reports  indicating  the 
current  status  of  potential  criminal 
violations  of  the  law  which  have  been 
referred  to  the  Department  of  Justice, 
other  law  enforcement  agencies  and 
state  authorities  for  possible  prosecu- 
tion. 

c.  To  provide  the  Comptroller  of  the 
Currency's  Office  with  statistical"  in- 
formation and  thereby  enable  it  to  re- 
spond to  general  information  requests 
from  the  Congress. 


d.  To  enable  the  Comptroller  of  the 
Currency  to  determine  whether  pro- 
posed shareholders,  bank  directors,  of- 
ficers or  other  employees  of  existing 
banks,  new  banks  and  banks,  the  con- 
trolling ownership  of  which  is  chang- 
ing, have  been  convicted  of  a  criminal 
offense  involving  dishonesty  or  breach 
of  trust  which  might  endanger  the 
bank  whose  stock  they  wish  to  pur- 
chase or  for  which  they  wish  to  work. 

e.  Other  routine  uses  are  set  forth  in 
Department  of  the  Treasury  Appen- 
dix: Additional  Routine  Uses,  43  FR 
42724. 

Policies  and  practices  for  storing,  retriev- 
ing, accessing,  retaining,  and  disposing  of 
records  in  the  system. 

Storage. 

Records  will  be  maintained  in  gener- 
al correspondence  files,  in  card  files 
and  on  computer  discs. 

Retrievability. 

All  records  will  be  indexed  by  bank 
l(x:ation  and  bank  name.  In  addition, 
records  on  computer  discs  will  be  in- 
dexed by  name  of  individual,  known  or 
suspected  criminal  code  provision  vio- 
lated and  amount  of  money  involved. 

Safeguards. 

Correspondence  files  are  stored  In 
the  Comptroller's  Central  File  room 
and  may  only  be  retrieved  by  author- 
ized persormel.  Card  files  will  be 
stored  in  lockable  file  cabinets.  Com- 
puter discs  will  be  accessible  only  to 
authorized  persormel. 

Retention  and  disposaL 

Records  will  be  retained  no  longer 
than  fifty  years. 

System  manager  and  address. 

Director,  Enforcement  and  Compli- 
ance Division.  Law  Department, 
Comptroller  of  the  Currency,  Adminis- 
trator of  National  Banks.  490  L'Enfant 
Plaza.  S.W..  Washington.  D.C.  202019. 

Notification  procedure. 

This  system  is  exempt  from  notifica- 
tion requirements  under  5  U.S.C. 
S52a(k)(2)  of  the  Act  as  a  criminal  en- 
forcement system. 

Record  address  procedures. 
Same  as  Notification  above. 


Contesting  records  procedures. 
Same  as  Notification  above. 

Record  source  categories. 

Examinations  of  national  banks  by 
national  bank  examiners;  investiga- 
tions performed  by  attorneys  in  the 
Enforcement  and  Compliance  Divi- 
sion, and  notifications  from  the  De- 
partment of  Justice,  other  Federal  law 
enforcement  agencies,  and  State  law 
enf  orc^ement  authorities. 

System  exempted  from  certain  provisions 
of  the  Act 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

[FR  Doc  79-7755  FUed  3-14-79;  8:45  am] 


[4810-22-M] 

GMtems  S«rvic« 

TOMATO  PtOOUCTS  FROM  THE  EUROPEAN 
COMMUNITY 

Pr*liiiiinory  CowMtcrvoiling  Duty  l>«t*niiinat<en 

AGENCY:  U.S.  Customs  Service, 
Treasury  Department. 

ACTION:  Preliminary  Countervailing 
Duty  Determination. 

SUMMARY:  This  notice  is  to  Inform 
the  public  that  a  countervailing  duty 
investigation  has  resulted  in  a  prelimi- 
nary determination  that  the  Commis- 
sion of  the  European  Community  has 
granted  benefits  which  are  considered 
to  t>e  bounties  or  grants  within  the 
meaning  of  the  countervailing  duty 
law  on  the  manufacture,  production, 
or  exportation  of  tomato  products.  A 
final  determination  will  be  made  no 
later  than  August  22.  1979.  Interested 
persons  are  Invited  to  comment  on  this 
action. 

EFFECTIVE  DATE:  March  15,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Eklward  Haley.  Duty  Assessment  Di- 
vision, \JJS.  Customs  Service,  Wash- 
ington. D.C.  20229  (202-566-5492). 

SUPPLEMENTARY  INFORMATION: 
On  January  30.  1979.  a  notice  of  "Re- 
ceipt of  Countervailing  Duty  Petition 
and  Initiation  of  Investigation"  was 
published  in  the  Federal  Register  (44 
FR  5972).  The  notice  stated  that  a  pe- 
tition had  been  received  alleging  that 
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payments  made  by  the  Commission  of 
the  European  Conmi unity  (EC)  to 
manufacturers  or  producers  of  tomato 
products  constitute  the  payment  or 
bestowal  of  a  bounty  or  grant  within 
the  meaning  of  section  303,  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1303) 
(referred  to  as  the  "Act"). 

For  purposes  of  this  notice,  "tomato 
products"  are  canned  tomatoes  and 
tomato  concentrates  (paste  and  sauce, 
including  pulp},  classified  under  item 
numbers  141.6520.  141.6540  and 
141.6600  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

On  the  basis  of  an  investigation  con- 
ducted pursuant  to  §  159.47(c)  of  the 
Customs  Regulations  (19  CFR 
159.47(c)).  it  has  been  preliminarily  de- 
termined that  the  program  of  produc- 
tion aid  under  which  the  Commission 
of  the  EC  supports  the  price  level  of 
tomato  products  constitutes  a  bounty 
or  grant  within  the  meaning  of  section 
303  of  the  Act. 

Under  the  program,  a  minimum 
price  has  been  established  which  proc- 
essors who  sign  contracts  with  produc- 
ers are  obliged  to  pay.  This  price,  for 
the  current  marketing  year,  is  based 
on  the  average  price  paid  by  proces- 
sors for  the  merchandise  during  the 
1977-78  marketing  year  and  on  the 
trend  of  production  costs  in  the  fruit 
and  vegetable  sector.  In  the  future, 
the  minimum  price  will  be  determined 
taking  into  account  both  the  latter 
factor  as  well  as  the  minimiun  price 
enforced  during  the  previous  year. 

The  production  aid  itself  Is  paid  to 
the  processors.  "This  aid  is  calculated 
so  as  to  make  prices  of  EC  tomato 
products  equal  to  what  appears  to  be 
an  average  of  imported  tomato  prod- 
ucts and  world  market  prices  for  that 
item.  The  price  of  EC  products  is  es- 
tablished taking  into  account  the 
minimum  price  paid  to  the  farmers 
and  the  processing  costs  faced  by  the 
processors.  Production  aid  will  be  paid 
only  to  those  prcxiessors  who  have  es- 
tablished contracts  in  accordance  with 
the  minimum  price  and  whose  pur- 
chases comply  with  the  quality  stand- 
ards of  the  EC. 

When  calculated  in  terms  of  U.S. 
import  value  on  a  Customs  valuation 
basis,  the  payments  made  to  proces- 
sors of  tomato  products  represent  ap- 
proximately 62.3%  ad  valorem  in  the 
case  of  item  number  141.6520  TSUSA, 
98.1%  ad  valorem  in  the  case  of  item 
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number  141.6540  TSUSA,  and  31.9% 
ad  valorem  in  the  case  of  item 
141.6600  TSUSA.  These  amounts  will 
vary  somewhat  depending  on  country 
of  exportation.  In  view  of  the  signifi- 
cant size  of  this  subsidy,  its  effect  is  to 
potentially  distort  trade  in  export 
markets  to  the  extent  that  sales  occur. 

Accordingly,  it  is  preliminarily  deter- 
mined that  bounties  or  grants,  within 
the  meaning  of  section  303  of  the  Act, 
are  being  paid  or  bestowed,  directly  or 
indirectly,  upon  the  manufacture,  pro- 
duction, or  exportation  of  tomato 
products  from  the  EC.  A  final  determi- 
nation in  this  case  must  be  made  no 
later  than  August  22,  1979. 

Before  a  final  determination  is 
made,  consideration  will  be  given  to 
any  relevant  data,  views,  or  argtunents 
submitted  in  writing  with  respect  to 
this  preliminary  determination.  Sub- 
missions should  be  addressed  to  the 
Commissioner  of  Customs,  1301  Con- 
stitution Avenue,  N.W.,  Washington, 
D.C.  20229,  in  time  to  be  received  by 
his  office  no  later  than  April  16.  1979. 
Any  request  for  an  opportunity  to 
present  views  orally  should  accompany 
such  submission,  and  a  copy  of  all  sub- 
missions should  be  delivered  to  any 
counsel  who  has  heretofore  represent- 
ed any  party  to  these  proceedings. 

This  preliminary  determination  is 
published  pursuant  to  section  303(a) 
of  the  Tariff  Act  of  1930,  as  amended 
(19U.S.C.  1303(a)). 

Pursuant  to  Reorganization  Plan  No. 
26  of  1950  and  Treasury  Department 
Order  190  (Revision  15),  March  16, 
1978,  the  provisions  of  Treasury  De- 
partment Order  165,  Revised,  Novem- 
ber 2,  1954,  and  5  159.47  of  the  Cus- 
toms Regulations  (19  CFR  159.47),  in- 
sofar as  they  pertain  to  issuance  of  a 
preliminary  countervailing  duty  deter- 
mination by  the  Commissioner  of  Cus- 
toms, are  hereby  waived. 

Robert  H.  Mundheim. 
General  Counsel  of  the  Treasury. 
March  9.  1979. 
[FR  Doc.  79-7802  FUed  3-14-79;  8:45  am] 
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Oiitoii  S*fvic« 

PRIVACY  ACT  OF  1974 

AufemotAd  lnd«x  t«  C«iHral  Ewlorwirt  FBm 

AGENCY:     United    States     Customs 
Service,  Department  of  the  Treasury. 

ACTION:  Proposed  new  system  of  rec- 
ords. 
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SUMMARY:  Pursuant  to  the  Privacy 
Act  of  1974.  5  U.S.C.  552a.  this  notice 
is  an  advice  to  the  public  that  the 
United  States  Customs  Service  is  initi- 
ating a  new  system  of  records— the 
Automated  Index  to  Central  Enforce- 
ment Piles— Treasury/Customs  00.285. 
The  proposed  new  system  will  be  an 
index  of  reports  (both  regulatory  and 
criminal)  and  correspondence  relating 
to  an  individual  in  the  Treasury  En- 
forcement Communications  System. 

In  March  1975.  the  Central  Piles 
Section  of  the  Information  Manage- 
ment Division  began  microfiching  all 
incoming  enforcement  documents  and 
materials  which  support  a  TECS 
record.  All  documents  which  are  mi- 
crofiched  are  assigned  a  central  files 
index  number  which  point  to  the  loca- 
tion of  the  document.  The  numbers 
are  sequentially  assigned  and  indicate 
the  particular  frame  on  a  fiche  where 
the  document  can  be  found. 

The  majority  of  the  documents  ml- 
crofiched  are  Memoranda  of  Informa- 
tion Received  (MOIR)  or  Reports  of 
Investigation  (ROD.  Information  on 
the  subject  from  other  applications  Is 
only  available  through  a  direct  query 
of  that  application.  If  a  user,  primarily 
the  Office  of  Investigations,  is  looking 
for  all  Information  on  a  given  subject, 
multiple  queries  must  be  made. 

The  proposed  Automated  Index  to 
Central  Enforcement  Piles  is  designed 
to  provide  users  with  an  all  inclusive 
index  to  all  inforcement  information 
related  to  a  given  subject.  The  subject 
may  be  a  person,  vehicle,  vessel,  air- 
craft, business,  or  topic.  The  index  will 
be  available  through  one  query  for  a 
multi-level  response.  In  some  instances 
it  may  be  sufficient  for  the  user  just 
to  Icnow  that  information  exists  on  a 
given  subject  and  the  applications 
which  contain  that  information.  In 
other  instances  it  may  be  necessary  to 
provide  additional  data  to  the  user  in- 
cluding the  central  files  index  number 
so  that  the  actual  document  or  docu- 
ments can  be  retrieved.  The  Automat- 
ed Index  to  Central  Enforcement  Piles 
will  function  like  the  card  catalog  in  a 
library. 

The  proposed  application  will  pro- 
vide users  with  an  immediate  indica- 
tion that  information  is  available  and 
point  the  user  to  the  location  of  the 
document. 

The    Automated    Index    to    Central 
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Enforcement  Piles  is  being  designed 
and  implemented  to  satisfy  user  re- 
quirements for  an  index  to  all  enforce- 
ment documents  related  to  a  specific 
subject  through  a  single  query. 

The  objective  of  the  Automated 
Index  to  Central  Enforcement  Piles  Is 
to  provide  users  with  a  single  index  to 
all  enforcement  related  information, 
regardless  of  source,  associated  with 
an  identified  subject. 

A  new  system  report  was  filed  with 
the  Office  of  Management  and 
Budget,  the  Speaker  of  the  House,  and 
President  of  the  Senate.  The  Office  of 
Management  and  Budget  has  been 
asked  to  waive  the  advance  notice  re- 
quirement, 

EPPECTIVE  DATE:  The  Automated 
Index  to  Central  Enforcement  Piles  is 
effective  after  the  30  day  comment 
period  (April  14.  1979)  required  for  the 
new  system.  The  proposed  date  is 
April  14,  1979. 

POR  PURTHER  INPORMATION 
CONTACT: 

Linda  Hartford.  Entry  Procedures 
and  Penalties  Division,  United 
States  Customs  Service.  1301  Consti- 
tution Avenue.  NW..  Washington. 
DC.  20229.  (202-556-8681). 

DRAPTING  INFORMATION:  The 
principal  author  of  this  document  was 
Linda  Hartford.  Entry  Procedures  and 
Penalties  Division,  Office  of  Regula- 
tions and  Rulings,  United  States  Cus- 
toms Service.  However,  personnel  from 
other  offices  of  the  Customs  Service 
participated  in  its  development,  both 
on  matters  of  sulistance  and  of  style. 

Dated:  March  9.  1979. 

W.  J.  McDonald. 
Acting  Assistant  Secretary 
iAdministration ). 


Treasury/Cuntoms  OO.Ztio 

Syntem  name: 

Automated  Index  to  Central  En- 
forcement Piles. 

System  location: 

Office  of  Enforcement  Support.  U.S. 
Customs  Service.  1301  Constitution 
Avenue  NW..  Washington.  D.C.  20229 

Cateirories  of  individuals  covered   by   the 
system: 


(1)  Known  violators  of  U.S.  Customs 
laws.  (2)  Convicted  violators  of  U.S. 
Customs  and/or  drug  laws  in  the 
United  States  and  foreign  countries. 
(3)  Suspected  violators  of  U.S.  Cus- 
toms or  other  related  laws.  (4)  Private 
yacht  masters  and  pilots  arriving  in 
the  U.S.  (5)  Individuals  filing  official 
U.S.  Government  forms  4790  (Curren- 
cy and  Monetary  Instrument  Report- 
ing). 4789  (Currency  Transaction 
Report).  90.22-1  (Foreign  Banking  Act 
Report). 

Categories  of  records  in  system: 

A  listing  of  Memoranda  of  Informa- 
tion Received.  Reports  of  Investiga- 
tions: Search/Arrest/Seizure  Reports. 
Currency  and  Monetary  Instrument 
Reports.  Currency  Transaction  Re- 
ports, reports  on  Poreign  Banking 
transactions,  reports  on  Pines.  Penal- 
ties, and  Forfeitures,  reports  required 
by  Private  Aircraft  Reporting  System, 
reports  required  by  the  Private  Yacht 
Reporting  System,  reports  on  vessel 
violations.  Investigative  Program 
Analysis  (IPA)  reports  relating  to  an 
individual,  various  other  correspond- 
ence (letter,  memoranda,  etc.).  which 
relate  to  an  individual  in  the  Treasury 
Enforcement  Communications 

System. 

Authority  for  maintenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  revised,  as  amended. 

Routine  uses  of  records  maintained  in  the 
system,  including  cateKorics  uf  users  and 
the  purposes  of  such  uses: 

(a)  Disclosure  to  those  officers  and 
employees  of  the  Customs  Service  and 
the  Department  of  the  Treasury  who 
have  a  need  for  the  records  in  the  per- 
formance of  their  duties;  (b)  Disclo- 
sures required  in  administation  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552);  (c)  To  provide  management  In- 
formation such  as  the  number  and 
types  of  seizures,  arrests,  and  searches 
associated  with  arrests  or  seizures;  (d) 
Used  by  Customs  to  identify  high 
theft  areas,  types  of  cargo  most  likely 
to  be  pilfered  or  stolen,  to  connect 
seemingly  unrelated  Customs  thefts 
cases  and  to  provide  management  in- 
formation such  as  the  value  and 
volume  of  theft  from  international 
shipping;  (e)  Determination  of  search 
operations  by  consideration  of  past 
violations  aoid  selective  intelligence  in- 


formation. For  additional  routine  uses 
see  Appendix  AA. 

Policies  and  practices  for  storing,  retriev- 
ing, accessing,  retaining,  and  disposing  of 
records  in  the  system. 

Storage: 

Magnetic  disc  and  tape,  microfiche 

Retrievability: 

Name,  personal  identification  num- 
bers. Customs  case  numt>er,  docu- 
ment's central  file  number. 

Safeguards: 

(1)  All  Central  Piles  users  must  have 
a  full  field  background  investigation. 
(2)  The  "need  to  know"  principle  ap- 
plies. (3)  Procedural  and  physical  safe- 
guards are  utilized  such  as  account- 
ability and  receipt  records,  guards  pa- 
trolling restricted  areas,  alarm  protec- 
tion systems,  special  communications 
security.  (4)  Access  Is  limited  to  all 
Office  of  Investigations  terminals  and 
all  Office  of  Enforcement  Support 
Headquarter  and  San  Diego  terminals. 

Retention  and  disposal: 

Records  will  be  maintained  in  the 
Automated  Index  to  Central  Enforce- 
ment Piles  for  as  long  as  the  associat- 
ed document  or  microfiche  is  retained. 
Records  will  be  destroyed  by  erasure 
of  the  magnetic  disk  and  by  burning 
or  shredding  the  microfiche. 

System  managerfs)  and  address: 

Assistant  Commissioner.  Office  of 
Enforcement  Support.  U.S.  Customs 
Service.  1301  Constitution  Avenue 
NW..  Washington.  D.C.  20229. 

Systems  exempted: 

The  Commissioner  of  Customs  pur- 
suant to  5  U.S.C.  552a  (j)  and/or  (k) 
has  proposed  to  exempt  this  system  of 
records  from  certain  requirements  of  5 
use.  552a. 

(FR  Doc.  79-8091  Piled  3-14-79;  9:04  am) 
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VETERANS  ADMINISTRATION 

ANNUM  REVIEW  OF  ADVISORY  COMAMTTEES 
tsyisst  for  Public  CemnMnf 

The  Veterans  Administration  is  con- 
ducting a  Comprehensive  Review  of  all 
of  its  chartered  Federal  Advisory  Com- 


NOTICES 

mittees  In  accordance  with  the  Federal 
Advisory  Committee  Act.  As  part  of 
the  review  process,  public  comment  Is 
Invited,  and  will  be  considered  In  the 
formulation  of  VA's  recommendations 
for  continuation  or  termination  of  the 
following  committees: 

Actuarial  Advisory  Committee 

Administrator's  Education  and  Rehabilita- 
tion Advisory  Committee 

Central  Office  Education  and  Training 
Review  Panel 

VA  Special  Medical  Advisory  Group 

Veterans  Administration  Wage  Committee 

Veterans  Administration  Voluntary  Serv- 
ice National  Advisory  Committee 

Cooperative  Studies  Evaluation  Commit- 
tee 

Health  Manpower  Grants  Review  Com- 
mittee 

Merit  Review  Board  for  Basic  Science  Pro- 
grams 

Merit  Review  Board  for  Behavioral  Sci- 
ence Programs 

Merit  Review  Board  for  Cardiovascular 
Programs 

Merit  Review  Board  for  Clinical  Pharma- 
colocy.  Alcoholism  and  Drug  Dependence 
Programs 

Merit  Review  Board  for  Endocrinology 
Programs 

Merit  Review  Board  for  Gastroenterology 
Programs 

Merit  Review  Board  for  Hematology  Pro- 
grams 

Merit  Review  Board  for  Immunology  Pro- 
grams 

Merit  Review  Board  for  Infectious  Disease 
Programs 

Merit  Review  Board  for  Nephrology  Pro- 
grams 

Merit  Review  Board  for  Neurobiology  Pro- 
grams 

Merit  Review  Board  for  Oncology  Pro- 
grams 

Merit  Review  Board  for  Surgery  Programs 

Merit  Review  Board  for  Health  Services 
Research  &  Development 

Merit  Review  Board  for  Rehabilitative  En- 
gineering Research  and  Development 

Career  Development  Committee 

Advisory  Committee  on  Structural  Safety 
of  Veterans  Administration  Facilities 

The  above  committees  furnish 
advice  and  consultation  to  the  Admin- 
istrator of  Veterans  Affairs  In  the 
areas  of  medicine,  health  care,  educa- 
tion and  rehabilitation,  govemment- 
admlnlstred  life  Insurance  programs, 
and  wage  schedules.  The  Merit  Review 
Boards  evaluate  the  scientific  merit  of 
research  conducted  by  Veterans  Ad- 
ministration investigators  working  in 
Veterans  Administration  hospitals  and 
clinics.  Each  covers  a  different  profes- 
sional specialty  or  program  area.  Their 
assessment    provide   Impartial   expert 
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advice  that  guides  program  Improve- 
ment and  funding  at  both  the  national 
and  local  levels. 

Recommendations  for  committee 
continuation  will  Include  the  following 
factors: 

(1)  The  number  of  times  the  com- 
mittee has  met  In  the  past  year  and 
the  relevance  of  that  number  to  Its 
continuation. 

(2)  The  number  of  reports  submitted 
by  the  committee  In  the  past  year. 

(3)  A  description  of  how  the  commit- 
tee's reports,  recommendations,  or 
advice  have  been  used  In  agency  policy 
formulation,  program  planning,  deci- 
sion-making, achieving  economies,  etc. 

(4)  An  explanation  of  why  the  rec- 
ommendations or  Information  cannot 
be  obtained  from  other  sources,  else- 
where within  the  agency,  from  other 
agencies,  or  existing  committees, 
public  hearings,  consultants,  etc. 

(5)  An  explanation  of  any  degree  of 
duplication  of  functions,  purpose,  etc., 
with  other  committees,  or  within  the 
agency,  or  with  other  agencies.  , 

(6)  The  relationship  of  the  cost  of 
the  committee  to  the  reports,  recom- 
medatlons,  or  information  provided. 

(7)  In  consideration  of  (a)  the  func- 
tions to  be  performed  and  (b)  the 
points  of  view  to  be  represented,  spe- 
cifically how  the  membership  Is  bal- 
anced—the views,  areas  of  expertise, 
etc..  Included. 

For  additional  Information  on  any  of 
the  committees  listed,  contact  Mr. 
Raymond  S.  Blunt,  Special  Assistant 
to  the  Associate  Deputy  Administra- 
tor, 202-389-5051.  Written  public  com- 
ments should  be  submitted  by  March 
30.  1979.  to  Mr.  John  J.  Leffler,  Asso- 
ciate Deputy  Administrator,  Veterans 
Administration  Central  Office  (002). 
810  Vermont  Avenue,  NW.,  Washing- 
ton, DC  20420. 

Dated:  March  9.  1979. 

Max  Cleland, 
Administrator. 

[PR  Doc.  79-7774  PUed  3-14-79:  8:45  am] 


[8320-01 -M] 

CAREER  DEVELOP MENT  COMMITTEE 

Netic*  of  M*«Hnfl 

The  Veterans  Administration  gives 
notice  pursuant  to  Public  Law  92-463 
that  a  meeting  of  the  Career  Develop- 
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ment  Committee,  authorized  by  38 
use  4101,  will  be  held  in  Room  A-53 
of  the  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington, 
DC,  20420,  April  4-6,  1979  at  8:30  a.m. 
The  meeting  will  be  for  the  purpose  of 
scientific  review  of  applications  for  ap- 
pointment to  the  Career  Development 
Program  in  the  Veterans  Administra- 
tion system.  The  Committee  advises 
the  Director,  Medical  Research  Serv- 
ice on  selection  and  appointment  of 
Associate  Investigators,  Research  As- 
sociates, Clinical  Investigators,  Medi- 
cal Investigators,  Senior  Medical  In- 
vestigators and  William  S.  Middleton 
Award  Nominees. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of 
the  room  from  8:30  a.m.  to  discuss  the 
general  status  of  the  program.  Be- 
cause of  the  limited  seating  capacity 
of  the  room,  those  who  plan  to  attend 
should  contact  Mr.  David  D.  Thomas, 
Executive  Secretary  of  the  Committee, 
Veterans  Administration  Central 
Office,  Washington,  DC  (202-389- 
2317)  prior  to  March  30,  1979. 

The  meeting  will  be  closed  from  9 
a.m.  to  5  p.m.  on  April  4-6  for  consid- 
eration of  individual  applications  for 
positions  in  the  Career  Development 
Program.  This  necessarily  requires  ex- 
amination of  personnel  files  and  dis- 
cussion and  evaluation  of  the  qualifi- 
cations, competence,  and  potential  of 
the  several  candidates,  disclosure  of 
which  would  constitute  a  clearly  un- 
warranted invasion  of  personal  priva- 
cy. Accordingly,  closure  of  this  portion 
of  the  meeting  is  permitted  by  section 
10(d)  of  the  Federal  Advisory  Commit- 
tee Act,  Public  Law  92-463  as  amend- 
ed, in  accordance  with  section  (c)(6)  of 
the  Government  in  the  Sunshine  Act. 
use  552b. 

Minutes  of  the  meeting  and  rosters 
of  the  committee  members  may  be  ob- 
tained from  Mr.  David  D.  Thomas. 
Chief.  Career  Development  Program, 
Medical  Research  Service  Veterans 
Administration,  Washington,  DC 
(Phone  202-389-2317). 

Dated:  March  8,  1979. 

Max  Clelano, 
Administrator. 

[FR  Doc.  79-7773  FUed  3-14-79:  8:45  am] 
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VETERANS  ADMINISTRATION 

Stafien  CommiN**  en  EdtKotionol  Allewoncat 
M««t)fifi 

Notice  is  hereby  given  pursuant  to 
Section  V.  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on  April 
10,  1979.  at  1:00  p.m.,  the  Veterans  Ad- 
ministration Regional  Office  Station 
Committee  on  Educational  Allowances 
shall  at  Federal  Building— U.S.  Court- 
house, Room  A-220,  110  9th  Avenue. 
South.  Nashville,  Tennessee,  conduct  a 
hearing  to  determine  whether  Veter- 
ans Administration  benefits  to  all  elgi- 
ble  persons  enrolled  in  Morristown 
Flying  Service,  Inc..  P.O.  Box  1013, 
Morristown.  Tennessee,  should  be  dis- 
continued, as  provided  in  38  CFR  21, 
4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law- 
has  been  violated.  All  Interested  per- 
sons shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  Committee  at  that  time  and  place. 

Dated:  March  9.  1979. 

R.  S.  BlELAK. 

Director, 
VA  Regional  Office. 
(FR  Doc.  79-7789  Filed  3-14  79:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Volume  No.  18] 

KiMANENT  AUTHORITY  DECISIONS 

Decision  Notice 

Decided:  February  28.  1979. 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's Rules  of  Practice  (49  CFR 
1100.247).  These  rules  provide,  among 
other  things,  that  a  protest  to  the 
granting  of  an  application  must  be 
filed  with  the  Commission  within  30 
days  after  the  date  notice  of  the  appli- 
cation is  published  in  the  Federal 
Register.  Failure  to  file  a  protest, 
within  30  days,  will  t>e  considered  as  a 
waiver  of  opposition  to  the  applica- 
tion. A  protest  under  these  rules 
should  comply  with  Rule  247(e)(3)  of 
the  Rules  of  Practice  which  requires 
that  it  set  forth  specifically  the 
grounds  upon  which  it  Is  made,  con- 
tain a  detailed  statement  of  protes- 


tant's  interest  in  the  proceeding,  (as 
specifically  noted  below),  and  shall 
specify  with  particularity  the  facts, 
matters,  and  things  relied  upon,  but 
shall  not  include  issues  or  allegations 
phrased  generally.  A  protestant 
should  include  a  copy  of  the  specific 
portions  of  its  authority  which  protes- 
tant believes  to  be  in  conflict  with 
that  sought  in  the  application,  and  de- 
scril)e  in  detail  the  method— whether 
by  joinder,  interline,  or  othe  means— 
by  which  protestant  would  use  such 
authority  to  provide  all  or  part  of  the 
service  proposed.  Protests  not  in  rea- 
sonable compliance  with  the  require- 
ments of  the  rules  may  l>e  rejected. 
The  original  and  one  copy  of  the  pro- 
test shall  be  filed  with  the  Commis- 
sion, and  a  copy  shall  be  served  con- 
currently upon  applicants  representa- 
tive, or  upon  applicant  if  no  repre- 
sentative is  named.  If  the  protest  in- 
cludes a  request  for  oral  hearing,  such 
request  shall  meet  the  requirements  of 
section  247(e)(4)  of  the  special  rules 
and  shall  include  the  certification  re- 
quired in  that  section. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend 
timely  to  prosecute  its  application 
shall  promptly  request  that  it  be  dis- 
missed, and  that  failure  to  prosecute 
an  application  under  the  procedures  of 
the  Commission  will  result  In  its  dis- 
missal. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  tcill 
not  be  accepted  after  the  date  of  this 
publicatioTL 

Any  authority  granted  may  reflect 
administratively  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  l)een  modified  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operaflng  authority. 

We  Find: 

With  the  exceptions  of  those  appli- 
cations involving  duly  noted  problems 
(e.g.,  unresolved  common  control,  un- 
resolved fitness  questions,  and  juris- 
dictional problems)  we  find,  prelimi- 
narily, that  each  common  carrier  ap- 
plicant has  demonstrated  that  its  pro- 
posed service  is  required  by  the  public 
convenience  and  necessity,  and  that 
each  contract  carrier  applicant  quali- 
fies as  a  contract  carrier  and  its  pro- 
posed contract  carrier  service  will  be 


consistent  with  the  public  interest  and 
the  national  transportation  policy. 
Each  applicant  is  fit,  willing,  and  able 
properly  to  perform  the  service  pro- 
posed and  to  conform  to  the  require- 
menU  of  Title  49,  Subtitle  IV,  United 
States  Code,  and  the  Commission's 
regulations.  Except  where  specifically 
noted  this  decision  is  neither  a  major 
Federal  action  significantly  affecting 
the  quallity  of  the  human  environ- 
ment nor  a  major  regulatory  action 
under  the  Energy  Policy  and  Conser- 
vation Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  t>e  involved  we  find,  pre- 
liminarily and  In  the  absence  of  the 
issue  being  raised  by  a  protestant.  that 
the  proposed  dual  operations  are  con- 
sistent with  the  public  interest  and 
the  national  transportation  policy  sub- 
ject to  the  right  of  the  Commission, 
which  is  expressely  reserved,  to 
impose  such  conditions  as  it  finds  nec- 
essary to  insure  that  applicant's  oper- 
ations shall  conform  to  the  provisions 
of  49  U.S.C.  10930  [formerly  section 
210  of  the  Interstate  Commerce  Act]. 

In  the  absence  of  legally  sufficient 
protest,  on  or  before  April  16.  1979  (or, 
if  the  application  later  becomes  unop- 
posed), appropriate  authority  will  be 
issued  to  each  applicant  (except  those 
with  duly  noted  problems)  upon  com- 
pliance with  certain  requirements 
which  will  be  set  forth  in  a  notifica- 
tion of  effectiveness  of  this  decision- 
notice.  To  the  extent  that  the  authori- 
ty sought  below  may  duplicate  an  ap- 
plicant's existing  authority,  such  du- 
plication shall  not  be  construed  as  con- 
ferring more  than  a  single  operating 
right.. 

Applicants  must  comply  with  all  spe- 
cific conditions  set  forth  in  the  grant 
or  grants  of  authority  within  90  days 
after  the  service  of  the  notification  of 
the  effectiveness  of  this  decision-, 
notice,  or  the  application  of  a  non- 
complying  applicant  shall  stand 
denied. 

By  the  Commission,  Review  Board 
Number  3,  Members.  Parlter,  Fortier. 
and  Hill. 

H.  G.  Homme.  Jr.. 
Secretary. 

MC  200  (Sub-326F),  filed  December 
13,  1978.  Applicant:  RISS  INTERNA- 
TIONAL CORPORATION,  a  Dela- 
ware   corporation,    903    Grand    Ave., 
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Kansas  City,  MO  64106.  Representa- 
tive: Ivan  E.  Moody  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  interstate 
or  foreign  commerce,  transporting 
glass  containers,  serving  Lapel,  IN,  as 
an  off-route  point  in  connection  with 
carrier's  otherwise  authorized  regular- 
route  operations.  (Hearing  site: 
Kansas  City.  MO.) 

MC  2202  (Sub-578F),  filed  January 

24,  1979.  Applicant:  ROADWAY  EX- 
PRESS, INC.,  P.O.  Box  471.  1077 
Gorge  Blvd..  Akron,  OH  44309.  Repre- 
sentative: William  O.  Tumey,  Suite 
1010,  7101  Wisconsin  Ave.,  Washing- 
ton, DC  20014.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general 
commodities  (except  those  articles  of 
unusual  value,  classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  In  bulk, 
and  those  requiring  special  equip- 
ment), serving  Stockbrldge.  MI,  as  an 
off -route  point  In  connection  with  car- 
rier's otherwise-authorized  regular- 
route  operations.  (Hearing  site:  Lan- 
sing. MI,  or  Washington,  DC.) 

MC  2202  (Sub-579F),  filed  January 

25,  1979.  Applicant:  ROADWAY  EX- 
PRESS, INC.,  P.O.  Box  471,  1077 
Gorge  Blvd.,  Akron,  OH  44309.  Repre- 
sentative: William  O.  Tumey,  Suite 
1010,  7101  Wisconsin  Ave.,  Washing- 
ton, DC  20014.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general 
commodities  (except  those  articles  of 
unusual  value,  cla.sses  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  In  bulk, 
and  those  requiring  special  equip- 
ment), serving  Hesston,  KS.  as  an  off- 
route  point  In  connection  with  carri- 
er's otherwise-authorized  regular- 
route  operations.  (Hearing  site:  Wich- 
ita, KS,  or  Washington,  DC.) 

MC  3252  (Sub-IOSF),  filed  January 
11,  1979.  Applicant:  MERRILL 
TRANSPORT  CO.,  a  corporation, 
1037  Forest  Avenue,  Portland,  ME 
04104.  Representative:  Francis  E.  Bar- 
rett, Jr.,  10  Industrial  Park  Road, 
Hlngham,  MA  02043.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  machin- 
ery, the  transportation  of  which  re- 
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quires  specialized  equipment  or  han- 
dling, between  Nashua,  NH,  and  points 
In  the  United  States  (except  AK  and 
HI).  (Hearing  site:  Portland,  ME,  or 
Boston.  MA. ) 

MC  5740  (Sub-167F),  filed  December 
6,  1978.  Applicant:  TAJON.  INC.,  a 
Delaware  corporation,  R.D.  5,  Mercer. 
PA  16137.  Representative:  Brian  L. 
Trolano.  918  16th  St.,  NW.,  Washing- 
ton, DC  20006.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  alloys. 
In  dump  vehicles,  from  Phllo  and  Po- 
whatan Point,  OH,  to  points  In  IL,  IN, 
MD,  MI.  PA,  and  WV.  (Hearing  site: 
Washington.  DC.  or  Pittsburgh,  PA.) 

MC  5470  (Sub-168F),  filed  December 
8.  1978.  Applicant:  TAJON,  INC.,  a 
Delaware  corporation,  R.D.  No.  5, 
Mercer,  PA  16137.  Representative: 
Brian  L.  Trolano,  918  16th  Street, 
N.W.,  Washington,  DC  20006.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting roofing  granules.  In  dump  ve- 
hicles, from  (1)  Bound  Brook,  NJ.  and 
Blue  Ridge  Summit.  PA,  to  points  In 
CT,  GA,  MD.  MA,  NC,  OH,  PA,  and 
WV,  and  (2)  Blue  Ridge  Summit,  PA, 
to  points  in  NJ.  (Hearing  site:  Wash- 
ington. DC,  or  New  York,  NY.) 

MC  6031  (Sub-46F),  fUed  December 
26,  1978.  Applicant:  BARRY  TRANS- 
FER &  STORAGE  CO..  INC..  120  East 
National  Ave.,  Milwaukee,  WI  53204. 
Representative:  William  C.  Dlneen. 
Suite  412  Empire  Bldg..  710  North 
Plankinton  Ave.,  Milwaukee,  WI 
53203.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle.  In  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  metal  products  ( 1 ) 
from  Milwaukee,  WI.  to  those  points 
In  IL  on.  north  and  east  of  a  line  be- 
ginning at  the  IL-WI  State  line  and 
extending  along  IL  Hwy  17  to  junction 
IL  Hwy  78.  and  then  along  IL  Hwy  78 
to  the  IL-OH  State  line,  and  (2)  from 
Chicago.  IL.  to  points  In  WI.  under 
contract  In  (1)  and  t2)  above,  with 
Chase  Metals  Service.  Inc.,  of  Milwau- 
kee, WI.  (Hearing  site:  Milwaukee, 
WL) 

Note.— Dual  operations  are  Involved. 

MC  14252  (Sub-41F).  filed  January  2, 
1979.  Applicant:  COMMERCIAL 
LOVELACE      MOTOR       FREIGHT, 
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INC..  3400  Refugee  Road.  Columbus. 
OH  43227.  Representative:  William  C. 
Buckham  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting bicycles,  tricycles,  and  parts 
and  accessories  for  bicycles  and  tricy- 
cles (except  commodities  in  bulk), 
from  Celina,  OH,  to  points  in  VA,  WV, 
PA,  KY,  OH,  IN,  IL,  MO.  and  lA. 
(Hearing  site:  Columbus,  OH,  or 
Washington,  DC.) 

MC  20824  (Sub-40F),  filed  December 
6.  1978.  Applicant:  COMMERCIAL 
MOTOR  FREIGHT.  INC..  OF  INDI- 
ANA, 2141  S.  High  School  Rd.,  Indian- 
apolis. IN  46204.  Representative:  Alki 
E.  Scopelitis,  1301  Merchants  Plaza. 
Indianapolis.  IN  46204.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general 
commodities  (except  articles  of  unusu- 
al value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commi.ssion,  commodities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
between  Cincinnati,  OH,  and  Lexing- 
ton, KY,  over  Interstate  Hwy  75,  serv- 
ing no  intermediate  points,  and  (2)  be- 
tween Louisville  and  Lexington.  KY, 
over  Interstate  Hwy  64,  serving  no  in- 
termediate points.  (Hearing  site:  In- 
dianapolis. IN,  or  Chicago,  IL.) 

MC  22179  (Sub-22P).  filed  January  8. 
1979.  Applicant:  FREEMAN  TRUCK 
UNE,  INC..  P.O.  Drawer  925.  Oxford, 
MS  38655.  Representative:  Douglas  C. 
Wynn.  P.O.  Box  1295.  Greenville,  MS 
38701.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  petroleum 
products,  vehicle  body  sealer,  and 
sound  deadener  compounds  (except 
commodities  in  bulk,  in  tank  vehicles), 
and  filters,  from  the  facilities  of 
Quaker  State  Oil  Refining  Corp.,  in 
Warren  County,  MS,  to  points  in  AL, 
AR,  GA,  KY,  LA.  and  TN,  and  {2)  pe- 
troleum products,  vehicle  body  sealer, 
and  sound  deadener  compounds,  fil- 
ters, and  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  commodities  in  (1) 
above  (except  commodities  in  bulk,  in 
tank  vehicles),  from  points  in  AL,  GA, 
and  KY.  to  the  facilities  of  Quaker 
State  Oil  Refining  Corp.,  in  Warren 
County.  MS.  restricted  in  (1)  and  (2) 


above,  to  the  transportation  of  traffic 
originating  at  or  destined  to  the 
named  facilities.  (Hearing  site:  Vicks- 
burg  or  Jackson,  MS.) 

MC  22182  (Sub-34F),  filed  January 
24.  1979.  Applicant:  NU-CAR  CARRI- 
ERS, INC.,  950  Haverford  Road.  Bryn 
Mawr,  PA  19010.  Representtive: 
Gerald  K.  Gimmel,  Suite  145,  4  Pro- 
fessional Drive,  Gaithersburg,  MD 
20760.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  motor  vehicles,  in 
secondary  movements,  in  truckaway 
and  driveaway  service,  t)etween  points 
In  IL.  IN,  lA,  KY.  MI,  MN.  MO,  NE, 
OH,  TN,  and  WI.  (Hearing  Site:  Wash- 
ington, DC.) 

MC  25562  (Sub-32P),  filed  January 
29,  1979.  Applicant:  A.  R.  GUNDRY, 
INC.,  85  Stanton  Street,  Rochester. 
NY  14611.  Representative:  J.  A. 
Kundtz.  1100  National  City  Bank 
Building,  Cleveland,  OH  44114.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting petroleum  products,  in  bulk,  in 
tank  vehicles,  from  points  in  Albany 
and  Rensselaer  Counties,  NY,  to 
points  in  CT,  MA,  and  VT.  (Hearing 
Site:  Washington,  DC.) 

Note.— Dual  operations  may  be  Involved. 

MC  26396  (Sub-220F),  filed  Decem- 
ber 26.  1978.  Applicant:  POPELKA 
TRUCKING  CO.,  a  corporation,  doing 
business  as  THE  WAGGONERS,  P.O. 
Box  990.  Livingston,  MT  59047.  Repre- 
sentative: Bradford  E.  Kistler,  P.O. 
Box  82028,  Lincoln,  NE  68501.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting roofing  materials,  from  the 
facilities  of  CertainTeed  Corporation, 
at  Shakopee,  MN,  to  points  in  WY. 
(Hearing  site:  Billings,  MT.) 

MC  29886  (Sub-360F),  filed  Decem- 
ber 12,  1978.  Applicant:  DALLAS  & 
MAVIS  FORWARDING  CO.,  INC.,  an 
Indiana  corporation,  4314  39th  Ave., 
Kenosha,  WI  53142.  Representative: 
Albert  P.  Barber  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  material  handling 
equipment,  winches,  compaction  and 
road      making     equipment.      roUers, 


mobile  cranes,  and  highway  freight 
trailers,  and  (2)  parts,  attachments, 
and  accessories  for  the  conmiodltles 
named  In  (1)  above,  (except  commod- 
ities in  bulk),  between  the  facilities  of 
Hyster  Company,  at  or  near  (a)  Dan- 
ville and  Kewanee,  IL,  (b)  Crawfords- 
vlUe,  IN,  and  (c)  Berea,  KY,  on  the 
one  hand.  and.  on  the  other,  points  In 
CT.  DE,  IN,  MA,  MD,  ME,  MI,  NH, 
NJ,  NY.  OH,  RI,  VA.  VT.  WV.  and  DC. 
restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
named  facilities.  (Hearing  site:  Wash- 
ington, DC,  or  Atlanta,  GA.) 

MC  29886  (Sub-362F),  filed  Decem- 
ber 13,  1978.  Applicant:  DALLAS  St 
MAVIS  FORWARDING  CO.,  INC.,  an 
Indiana  corporation,  4314  39th  Ave.. 
Kenosha,  WI  53142.  Representative: 
Paul  F.  Sullivan,  711  Washington 
Bldg.,  Washington,  DC  20005.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  road  construction  and 
earth  moving  machines  and  equip- 
ment, and  (2)  parts,  accessories,  and 
attachments  for  the  commodities 
named  In  (1)  above,  between  Colum- 
bia, SC,  on  the  one  hand,  and,  on  the 
other,  points  In  CT,  DE,  lA,  IL,  IN, 
KY,  MA,  MD,  ME,  MI.  MN,  MO,  NH, 
NJ,  NY,  OH,  PA.  RI.  VT,  WV,  and  WI, 
restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
facilities  of  Champion  Road  Machin- 
ery International,  at  or  near  Colum- 
bia, SC.  (Hearing  site:  Columbia,  SC, 
or  Washington,  DC.) 

MC  31389  (Sub-269F),  filed  January 
26,  1979.  Applicant:  MCLEAN 
TRUCKING  COMPANY,  a  corpora- 
tion. 1920  W.  First  St..  Wlnston-Salem. 
NC  27104.  Representative:  David  F. 
Eshelman.  P.O.  Box  213.  Wlnston- 
Salem.  NC  27102.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  In  bulk,  and 
those  requiring  special  equipment),  (1) 
between  Pensacola,  FL  and  Nashville, 
TN,  from  Pensacola  over  U.S.  Hwy  29 
to  junction  FL  Hwy  97,  then  over  FL 
Hwy  97  to  junction  AL  Hwy  21.  then 
over  AL  Hwy  21  to  Junction  Interstate 
Hwy  65,  then  over  Interstate  Hwy  65 


to  Nashville,  and  return  over  the  same 
route,  (2)  between  Dothan  and  Mont- 
gomery, AL.  over  U.S.  Hwy  231,  (3)  be- 
tween Atmore  and  Andalusia.  AL. 
from  Atmore  over  U.S.  Hwy  31  to 
junction  U.S.  Hwy  29.  then  over  U.S. 
Hwy  29  to  Andalusia,  and  return  over 
the  same  route.  (4)  t)etween  Mont- 
gomer.  AL  and  Columbus,  GA,  from 
Montgomery  over  Interstate  Hwy  85 
to  junction  U.S.  Hwy  280/431.  at  or 
near  Opelika.  AL.  then  over  U.S.  Hwy 
280/431  to  Phenix  City.  AL.  then  over 
U.S.  Hwy  280  to  Columbus,  and  return 
over  the  same  route,  (5)  between  Co- 
lumbus and  Atlanta.  GA,  from  Colum- 
bus over  U.S.  Hwy  Alt.  27  to  junction 
GA  Hwy  85E,  then  over  GA  Hwy  85E 
to  junction  GA  Hwy  85,  then  over  GA 
Hwy  85  to  Atlanta,  and  return  over 
the  same  route,  (6)  between  Birming- 
ham. AL  and  Atlanta.  GA.  over  Inter- 
state Hwy  20,  (7)  between  junction  In- 
terstate Hwy  85  and  U.S.  Hwy  280  and 
Atlanta,  GA,  over  Interstate  Hwy  85, 
(8)  between  Dothan,  and  Phenix  City. 
AL,  over  U.S.  Hwy  431,  (9)  between 
Eufaula,  AL  and  junction  U.S.  Hwys 
82  and  231,  over  U.S.  Hwy  82,  (10)  be- 
tween Memphis,  TN  and  Atlanta,  GA, 
from  Memphis  over  U.S.  Hwy  72  to 
Junction  U.S.  Alt.  Hwy  72,  near  Tus- 
cumbia.  AL.  then  over  U.S.  Alt  Hwy  72 
to  junction  AL  Hwy  67,  at  or  near  De- 
catur, AL,  then  over  AL  Hwy  67  to 
junction  U.S.  Hwy  231,  then  over  U.S. 
Hwy  231  to  junction  U.S.  Hwy  278. 
then  over  U.S._  Hwy  278  to  Atlanta, 
and  return  over  the  same  route.  (11) 
between  Nashville.  TN  and  Montgom- 
ery. AL,  from  Nashville  over  Interstate 
Hwy  24  to  junction  U.S.  Hwy  231, then 
over  U.S.  Hwy  231  to "  Montgomery, 
and  return  over  the  same  route.  (12) 
between  junction  U.S.  Hwy  231  and 
AL  Hwy  79  and  Birmingham,  AL.  over 
AL  Hwy  79,  (13)  between  junction  U.S. 
Hwy  231  and  AL  Hwy  75  and  junction 
AL  Hwys  75  and  79,  over  AL  Hwy  75, 
(14)  between  Memphis,  TN  and  Bir- 
mingham, AL,  over  U.S.  Hwy  78,  (15) 
between  Corinth,  MS  and  Mobile,  AL, 
over  U.S.  Hwy  45.  (16)  between  junc- 
tion U.S.  Hwy  45  and  U.S.  Alt  Hwy  45 
near  Shannon,  MS  and  Junction  U.S. 
Hwy  45  and  U.S.  Alt  Hwy  45  near 
Brooksville,  MS,  over  U.S.  Hwy  Alt  45, 
(17)  between  Mobile,  AL  and  junction 
Interstate  Hwy  65  and  AL  Hwy  21, 
over  Interstate  Hwy  65,  (18)  between 
New  Orleans,  LA  and  Memphis,  TN, 
from  New  Orleans  over  Interstate  Hwy 


10  to  junction  Interstate  Hwy  55,  then 
over  Interstate  Hwy  55  to  Memphis, 
and  return  over  the  same  route,  (19) 
between  Greenwood,  MS  and  Mont- 
gomery, AL,  over  U.S.  Hwy  82.  (20)  be- 
tween Jackson,  MS  and  Birmingham. 
AL.  over  Interstate  Hwy  20.  (21)  be- 
tween Baton  Rouge.  LA  and  Greeville. 
MS,  over  U.S.  Hwy  61.  (22)  between 
Vicksburg  and  Jackson.  MS.  over  In- 
terstate Hwy  20,  (23)  between  New  Or- 
leans. LA  and  junction  U.S.  Hwy  59 
and  Interstate  Hwy  20,  from  New  Or- 
leans over  Interstate  Hwy  10  to  junc- 
tion Interstate  Hwy  59,  then  over  In- 
terstate Hwy  59  to  junction  Interstate 
Hwy   20,  and  return  over  the  same 
route,  (24)  between  New  Orleans,  LA 
and  Mobile,  AL,  over  U.S.  Hwy  90.  (25) 
between  Natchez,  MS  and  Mobile,  AL, 
over  U.S.  Hwy  98,  (26)  between  Gulf- 
port  and  Jackson,  MS,  over  U.S.  Hwy 
49,  (27)  between  Laurel  and  Walnut, 
MS,  over  MS  Hwy  15,  (28)  between 
Mobile  and  Florence,  AL,  over  U.S. 
Hwy  43.  (29)  between  junction  Inter- 
state Hwy  20  and  U.S.  Hwy  80.  west  of 
York.  AL.  and  Montgomery.  AL,  over 
U.S.  Hwy  80.  (30)  between  Jackson  and 
Clarksdate.   MS,   from   Jackson   over 
U.S.  Hwy  49  to  junction  U.S.  Hwy  49E, 
at  Yazoo  City,  MS,  then  over  U.S.  Hwy 
49E  to  junction  U.S.  Hwy  49,  at  or 
near   Tutwiler,    MS.    then   over   U.S. 
Hwy  49  to  Clarksdale  and  return  over 
the  same  route,  (31)  between  Clarks- 
dale and  Tupelo,  MS,  over  MS  Hwy  6. 
(32)  between  Valdosta,  GA  and  Bude, 
MS,  over  U.S.  Hwy  84,  (33)  between 
Natchez,  MS  and  Alexandria,  LA,  from 
Natchez  over  U.S.  Hwy  84  to  Junction 
LA  Hwy  28.  then  over  LA  Hwy  28  to 
Alexandria,  and  return  over  the  same 
route,  serving  Alexandria,  LA  for  pur- 
poses of  joinder  only,   (34)  between 
Vicksburg,   MS   and  Shreveport,   LA, 
over     Interstate     Hwy     20,     serving 
Shreveport,  LA  for  purposes  of  joinder 
only,  (35)  between  Vicksburg.  MS,  and 
Little  Rock,  AR,  from  Vicksburg  over 
U.S.  Hwy  80  to  junction  U.S.  Hwy.  65. 
then  over  U.S.  Hwy  65  to  Little  Rock, 
and  return  over  the  same  route,  and 
(36)  between  junction  Interstate  Hwy 
20  and  U.S.  Hwy  65,  and  Junction  U.S. 
Hwys  65  and  80,  over  U.S.  Hwy  65, 
serving  all  points  In  AL  and  MS  as  In- 
termediate and  off -route  points  in  con- 
nection with  routes  (1)  through  (36) 
above.  (Hearing  site:  Atlanta,  GA.) 

MC  33641  (Sub-139F),  fUed  Decem- 
ber      27,       1978.       Applicant:       IML 


FREIGHT.  INC..  P.O.  Box  30277.  Salt 
Lake  City.  UT  84125.  Representative: 
Thomas  A.  Scott  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  cormnerce.  over  Irregular 
routes,  transporting  foodstuffs  (except 
in  bulk  and  frozen),  from  the  facilities 
of  Pillsbury  Corp.,  at  Terre  Haute.  IN, 
to  the  facilities  of  Pillsbury  Corp..  at 
Clearfield,  UT,  restricted  to  the  trans- 
portation of  traffic  originating  at  the 
above-named  origin  and  destined  to 
the  above-named  destination.  (Hearing 
site:  Indianapolis,  IN,  or  Salt  Lake 
City,  UT.) 

MC  35320  (Sub-166F),  filed  Decem- 
ber 6,  1978.  Applicant:  T.I.M.E.-DC. 
INC.,  a  Delaware  corporation,  P.O. 
Box  2550,  Lubbock,  TX  79408.  Repre- 
sentative: Kenneth  G.  Thomas  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
In  bulk,  and  those  requiring  special 
equipment),  serving  the  facilities  of 
Hydraulics  Unlimited,  at  or  near 
Eaton,  CO,  as  an  off-route  point  in 
coruiection  with  carrier's  otherwise  au- 
thorized regular-route  operations. 
(Hearing  site:  Denver,  CO,  or  Wash- 
ington, DC.) 

MC  35320  (Sub-167F).  fUed  Decem- 
ber 11,  1978.  Applicant:  T.I.M.E.-DC, 
INC.,  a  Delaware  corporation,  P.O. 
Box  2550,  Lubbock,  TX  79408.  Repre- 
sentative: Kenneth  G.  Thomas  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
serving  the  facilities  of  General  Foods 
Corporation,  at  or  near  Dover.  DE.  ai 
an  off-route  point  In  connection  with 
carrier's  otherwise  authorized  regular- 
route  operations.  (Hearing  site:  New 
York,  NY,  or  Washington.  DC.) 

MC  35890  (Sub-53F).  filed  December 
18.  1978.  Applicant:  BLODGETT 
FURNITURE  SERVICE.  INC..  5650 
Foremost  Dr.,  S.E.,  Grand  Rapids,  MI 
49508.  Representative:  Ronald  C.  Nes- 
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mith.  P.O.  Box  4403,  Chicago.  IL 
60680.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  new  furniture,  in 
cartons,  from  the  facilities  of  Fancher 
Furniture,  at  Salamanca,  NY.  to  the 
facilities  of  Temple  Stuart  Company, 
at  Baldwlnville.  MA.  (Hearing  site: 
Chicago.  IL.  or  Washington,  DC.) 

Note. —Common  control  may  be  Involved. 

MC  45194  (Sub-22F),  filed  December 
5.  1978.  Applicant:  LATTAVO 
BROTHERS.  INC..  P.O.  Box  6270. 
Canton,  OH  44706.  Representative: 
James  W.  Muldoon.  50  West  Broad 
Steet.  Columbus,  OH  43215.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting roller  bearings,  removable  rock 
bits,  and  steel  articles,  and  (2)  materi- 
als, equipment,  and  supplies  used  in 
the  manufacture  and  distribution  of 
the  commodities  in  (1)  above  (except 
commodities  in  bulk),  between  the 
facilities  of  The  Timken  Company  and 
Latrobe  Steel  Company,  at  (a)  Bu- 
cyrus.  Canton,  Columbus,  Ashland. 
New  Philadelphia,  and  Wooster.  OH. 
(b)  Gaffney,  SC,  (c)  Llncolnton.  NC. 
(d)  Colorado  Springs,  CO,  and  (e)  La- 
trobe, PA,  on  the  one  hand,  and.  on 
the  other,  points  in  MI.  (Hearing  site: 
Columbus,  OH.  or  Washington,  DC.) 

MC  51146  (Sub-661F),  filed  Novem- 
ber 16.  1978.  Applicant:  SCHNEIDER 
TRANSPORT.  INC..  P.O.  Box  2298. 
Green  Bay.  WI  54306.  Representative: 
Neil  A.  DuJardin  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  furniture  and 
furniture  parts,  from  Bassett,  VA,  to 
points  in  WI  and  the  Upper  Peninsula 
of  MI,  and  (2)  polyethylene  articles, 
from  Jackson,  TN,  to  points  in  AL,  CT. 
DE,  lA,  IL.  IN.  KY.  MA.  MD.  ME.  MI. 
MN.  MO.  NC.  NH.  NJ.  NY.  OH.  PA. 
RI,  VA,  VT,  WI.  WV.  and  DC.  (Hear- 
ing site:  Chicago.  IL.) 

MC  52704  (Sub-200F).  filed  Decem- 
ber 4.  1978.  Applicant:  GLENN 
McCLENDON  TRUCKING  CO..  INC.. 
P.O.  Drawer  "H".  LaFayette.  AL 
36862.  Representative:  Archie  B.  Cul- 
breth.  Suite  202.  2200  E  Century  Park- 
way, Atlanta,  GA  30345.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
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irregular  routes,  transporting  materi- 
als, equipment,  and  supplies  used  in 
the  manufacture  and  distribution  of 
beverages  (except  commodities  in 
bulk),  from  points  in  AR.  FL,  GA.  KY, 
LA,  MS.  NC.  OK.  SC.  TN.  TX.  and 
WV.  to  the  facilities  of  Montgomery 
Coca-Cola  Bottling  Company,  at  or 
near  Alexander  City.  Dothan.  Mont- 
gomery. Troy.  Andalusia,  and  Tusca- 
loosa. AL.  (Hearing  site:  Atlanta.  GA.) 

MC  52704  (Sub-201P).  filed  Decem- 
ber 6,  1978.  Applicant:  GLENN 
McCLENDON  TRUCKING  CO.,  INC.. 
P.O.  Drawer  'H'  LaFayette,  AL  36862. 
Representative:  Archie  B.  Culbreth, 
Suite  202,  2200  E  Century  Parkway, 
Atlanta,  GA  30345.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  plas- 
tic containers,  from  the  facilities  of 
Sewell  Plastics.  Inc..  at  or  near  (a) 
Greenville.  SC.  and  (b)  Pittsburgh. 
PA.  to  points  in  AL.  AR.  FL.  GA.  KY. 
LA.  MS.  MO.  NC.  OK  SC.  TN.  TX. 
VA.  WV,  MD.  and  DC;  (2)  plastic  pre- 
forms and  plastic  base  cups  for  plastic 
containers,  from  the  facilities  of 
Sewell  Plastics.  Inc..  at  or  near  Atlan- 
ta. GA.  and  the  facilities  of  Coats  and 
Clark.  Inc..  at  or  near  Seneca.  SC.  to 
the  facilities  of  Sewell  Plastics.  Inc..  at 
or  near  (a)  Greenville.  SC.  and  (b) 
Pittsburgh.  PA;  and  (3)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  plas- 
tic containers  and  plastic  container 
parts,  (except  commodities  in  bulk), 
from  points  in  the  States  and  to  the 
facilities  named  in  (1)  above.  (Hearing 
site:  Atlanta.  GA.) 

MC  56244  (Sub-70F).  filed  December 
5.  1978.  Applicant:  KUHN  TRANS- 
PORTATION CO..  INC.  P.O.  Box  98, 
R.D.  No.  2.  Gardners.  PA  17324.  Rep- 
resentative: John  M.  Musselman.  P.O. 
Box  1146.  410  North  Third  Street. 
Harrisburg.  PA  17108.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  canned 
and  preserved  foodstuffs,  (except 
frozen  foods  and  commodities  in  bulk), 
from  the  facilities  of  (a)  National 
Fruit  Product  Company.  Inc..  and  (b) 
Shenandoah  Apple  Co-Operative.  Inc., 
at  Winchester.  VA.  to  points  in  KY 
and  OH.  restricted  to  the  transporta- 
tion of  traffic  originating  at  the 
named  origins  and  destined  to  the  in- 


dicated   destinations.    (Hearing    site: 
Harrisburg.  PA.  or  Washington.  DC.) 

MC  56244  (Sub-71F).  filed  December 
5.  1978.  Applicant:  KUHN  TRANS- 
PORTATION CO..  INC.  P.O.  Box  98. 
R.D.  No.  2.  Gardners,  PA  17324.  Rep- 
resentative: John  M.  Musselman,  P.O. 
Box  1146.  410  North  Third  Street. 
Harrisburg.  PA  17108.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  animal 
feed  and  feed  ingredients,  (except  com- 
modities in  bulk),  from  the  facilities  of 
Kal  Kan  Foods.  Inc.,  at  or  near  Co- 
lumbus, OH,  to  points  in  NY,  NJ,  PA. 
MD.  DE.  VA.  WV,  IN.  and  DC.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  origin. 
(Hearing  site:  Harrisburg.  PA.  or 
Washington.  DC.) 

MC  59680  (Sub-220F).  filed  Novem- 
ber 7.  1978.  Applicant:  STRICKLAND 
TRANSPORTATION  CO..  INC.,  a 
Texas  corporation.  11353  Reed  Hart- 
man  Hwy.  Cinicinnati.  OH  45241.  Rep- 
resentative: Edward  G.  Bazelon.  39  S. 
LaSalle  St..  Chicago,  IL  60603.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  regular  routes,  transport- 
ing general  commodities  (except  those 
of  unusual  value,  household  goods  as 
defined  by  the  Commission,  commod- 
ities in  bulk,  and  those  requiring  spe- 
cial equipment).  (1)  between  San  Anto- 
nio and  Laredo.  TX.  over  US  Hwy  81. 
(2)  between  San  Antonio.  TX.  and 
Junction  US  Hwys  281  and  59.  over  US 
Hwy  281.  (3)  between  Junction  US 
Hwys  281  and  59  and  Harlingen.  TX. 
from  Junction  US  Hwys  281  and  59 
over  US  Hwy  59  to  Junction  Interstate 
Hwy  37.  then  over  Insterstate  Hwy  37 
to  Junction  US  Hwy  77.  then  over  US 
Hwy  77  to  Harlingen,  and  return  over 
the  same  route,  (4)  l>etween  junction 
US  Hwys  281  and  59  and  Brownsville. 
TX.  over  US  Hwy  281.  (5)  Between 
Harlingen  and  Brownsville.  TX,  over 
US  Hwy  77.  (6)  between  McAllen  and 
Harlingen.  TX.  over  US  Hwy  BR83 
(also  over  US  Hwy  83).  serving,  in  (1) 
through  (6),  inclusive,  all  intermediate 
points,  and  in  (4)  the  off -route  points 
of  McAllen  and  Hidalgo,  TX.  (7)  be- 
tween San  Antonio,  TX  and  Little 
Rock,  AR,  from  San  Antonio  over  US 
Hwy  81  to  Junction  US  Hwy  79,  then 
over  US  Hwy  79  to  Junction  TX  Hwy 
43,  then  over  TX  Hwy  43  to  Junction 


US  Hwy  59.  then  over  US  Hwy  59  to 
Junction  Interstate  Hwy  30,  then  over 
Interstate  Hwy  30  to  Little  Rock,  and 
return  over  the  same  route,  (8)  be- 
tween Little  Rock,  AR,  and  Memphis, 
TN.  over  Interstate  Hwy  40.  and  (9) 
between  Memphis.  TN,  and  St.  Louis, 
MO.  from  Memphis  over  Hwy  51  to 
Junction  Interstate  Hwy  155.  then  over 
Interstate  Hwy  155  to  Junction  Inter- 
state Hwy  55.  then  over  Interstate 
Hwy  55  to  St.  Louis,  and  return  over 
the  same  route,  serving,  in  (7)  through 
(9),  Inclusive,  no  Intermediate  points, 
as  alternate  routes  for  operating  con- 
venience only,  in  connection  with  car- 
rier's authorized  regular-route  oper- 
ations. Condition:  The  certificate 
issued  in  this  proceeding,  in  so  far  as  it 
authorizes  the  transportation  of  ex- 
plosives, wiU  be  limited  In  point  of 
time  to  a  period  expiring  5  years  from 
the  date  of  issuance  of  the  certificate. 
(Hearing  site:  Dallas,  TX,  or  Cincin- 
nati, OH.) 

MC  61231  (Sub-134P),  filed  January 
4,  1979.  Applicant:  EASTER  ENTER- 
PRISES, INC.,  d.b.a.  ACE  LINES. 
INC.,  P.O.  Box  1351,  Des  Moines,  lA 
50305.  Representative:  William  L.  Fair- 
bank.  1980  Financial  Center,  Des 
Moines.  lA  50309.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  con- 
struction materials  (except  commod- 
ities in  bulk),  from  the  facilities  of 
The  Celotex  Cori>oration.  at  Camden. 
AR,  Lockland,  OH,  Elizabethtown. 
KY.  and  Marrero.  LA.  to  points,  in  AZ. 
CO.  ID.  lU  AR.  IN.  lA.  KS.  KY.  LA, 
MI,  MN.  MO.  MT,  NE,  NM.  ND.  OH. 
OK.  SD.  TX.  WA,  WI,  and  WY;  and 
(2)  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (1)  above, 
(except  commodities  In  bulk).  In  the 
reverse  direction.  (Hearing  site: 
Tampa,  FL,  or  Chicago,  IL.) 

MC  61592  (Sub-431F).  filed  January 
19,  1979.  Applicant:  JENKINS 
TRUCK  LINE,  INC..  P.O.  Box  697. 
Jeffersonville.  IN  47130.  Representa- 
tive: E.  A.  DeVlne.  P.O.  Box  737, 
Moline,  IL  61265.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food- 
ttv/f.  (except  commodities  In  bulk), 
from  the  facilities  of  The  Larson  Com- 
pany, at  points  in  WI.  to  points  in  the 
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United  States  (except  AK,  HI,  and 
WI).  (Hearing  site:  Green  Bay.  WI.) 

MC  69834  (Sub-18F).  filed  December 

4.  1978.  Applicant:  PRICE  TRUCK 
LINE.  INC..  2945  North  Market,  Wich- 
ita, KS  67219.  Representative:  Paul  V. 
Dugan,  2707  West  Douglas,  Wichita. 
KS  67213.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  (1)  edux:ational 
materials,  art  materials,  school  mate- 
rials, and  hobby  materials,  and  (2)  ma- 
terials, equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  In  (1)  above,  between 
Wlnfleld,  KS,  and  Easton,  PA.  on  the 
one  hand,  and,  on  the  other,  points  In 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Wichita,  KS.) 

Note.— Conunon  control  may  be  involved. 

MC  71652  (Sub-25F),  filed  January 
18,  1979.  Applicant:  BYRNE  TRUCK- 
ING, INC.,  P.O.  Box  1124.  Medford. 
OR  97501.  Representative:  William  D. 
Taylor.  100  Pine  Street.  Suite  2550, 
San  Francisco.  CA  94111.  To  operate 
as  a  common  carrier,  by  motor  vehicle. 
In  Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  iron  and 
steel  articles,  as  described  in  Appendix 

5,  to  the  report  in  Descriptions  In 
Motor  Carrier  Certificates,  61  M.C.C. 
201,  between  the  facilities  of  Cascade 
Steel  Rolling  Mills,  at  or  near 
McMlnnville,  OR,  on  the  one  hand, 
and,  on  the  other,  points  in  CA.  (Hear- 
ing site:  San  Francisco.  CA.  or  Port- 
land. OR.) 

MC  71902  (Sub-98F).  filed  January 
18.  1979.  Applicant:  UNITED  TRANS- 
PORTS. INC..  P.O.  Box  18547.  Okla- 
homa City.  OK  73154.  Representative: 
John  R.  Sims.  Jr..  915  Pennsylvania 
Bldg..  425-13th  St..  N.W..  Washington. 
DC  20004.  To  operate  as  a  commx)n 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  irregular 
routes  transporting  new  motor  vehi- 
cles (except  motor  homes,  trailers,  ag- 
ricultural and  industrial  tractors,  and 
attachments  for  trailers,  agricultural 
and  industrial  tractors),  in  secondary 
movements,  in  truckaway  and  drl- 
veaway  service,  from  New  Orlesms,  LA. 
to  points  In  MS.  restricted  to  the 
transportation  of  traffic  having  an  im- 
mediately prior  movement  by  rail  or 
motor  carrier.  (Hearing  site:  Detroit, 
MI.  or  Washington.  DC.) 

MC  78687  (Sub-54F).  filed  December 
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12,  1978.  Applicant:  LOTT  MOTOR 
LINES,  INC.,  P.O.  Box  751,  Moravia. 
NY  13118.  Representative:  E.  Stephen 
Heisley.  805  McLachlen  Bank  Bldg.. 
666  Eleventh  St..  NW..  Washington. 
DC  20001.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  dry  commodities, 
in  bulk,  between  the  facilities  of  Allied 
Chemical  Corporation,  at  Solvay  and 
Syracuse,  NY,  on  the  one  hand,  and, 
on  the  other,  those  points  In  the 
United  States  in  and  east  of  MN,  lA. 
MO,  AR,  and  TX.  Note:  Dual  oper- 
ations are  Involved  in  this  proceeding. 
(Hearing  site:  New  York,  NY.) 

MC  82492  (Sub-219F),  filed  January 
8,  1979.  Applicant:  MICHIGAN  &  NE- 
BRASKA TRANSIT  CO.,  INC.,  2109 
Olmstead  Road,  P.O.  Box  2853,  Kala- 
mazoo, MI  49003.  Representative: 
Dewey  R.  Marselle,  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  foodstuffs,  grill 
brick,  and  filter  screens,  (1)  from  the 
facilities  of  Miami  Margarine  Compa- 
ny, at  or  near  Albert  Lea,  MN.  to  those 
points  In  NY  In  and  west  of  Allegany. 
Livingston,  and  Monroe  Counties, 
those  points  in  PA  on  and  west  of  U.S. 
Hwy  219.  and  points  In  lA,  IL,  IN,  KS. 
MI,  MO,  NE,  and  OH.  and  (2)  from 
the  facilities  of  Miami  Margarine 
Company,  at  or  near  Cincinnati.  OH. 
to  those  points  in  NY  in  and  west  of 
Allegany,  Livingston,  and  Monroe 
Counties,  those  points  in  PA  on  and 
west  of  U.S.  Hwy  219.  and  points  in  lA. 
IL.  IN.  KS,  MI,  MN,  MO,  NE,  and  WI. 
(Hearing  site:  Columbus.  OH.  or 
Washington.  DC.) 

MC  94350  (Sub-420F).  filed  Decem- 
ber 6.  1978.  Applicant:  TRANSIT 
HOMES.  INC.,  a  Michigan  corpora- 
tion, P.O.  Box  1628,  Greenville,  SC 
29602.  Representative:  Mitchell  King, 
Jr.  (same  address  as  applicant).  To  op- 
erate as  a  commx)n  carrier,  by  motor 
vehicle.  In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting trailers  designed  to  be  drawn 
by  passenger  automobiles,  in  initial 
movements,  from  points  in  Oxford 
County,  ME,  to  points  in  CT,  MA.  NH. 
NY.  RI.  and  VT.  CONDITION:  in  view 
of  the  findings  in  MC  94350  Sub  361. 
the  certificate  Issued  here  will  be  lim- 
ited in  point  of  time  to  a  period  expir- 
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ing  3  years  from  its  date  of  Issue, 
unless,  prior  to  its  expiration  (but  not 
less  than  6  months  prior  to  its  expira- 
tion) applicant  files  a  petition  for  per- 
manent extension  of  the  certificate 
showing  it  has  been  in  full  compliance 
with  applicable  rules  and  regulations. 
(Hearing  site:  Portland.  ME.) 

MC  95540  (Sub-1054P).  filed  October 
31.  1978,  previously  noticed  as  Sub- 
1053F  in  the  Federal  Register  issue  of 
December  19.  1978.  Applicant:  WAT- 
KINS  MOTOR  LINES.  INC..  1144  W. 
Griffin  Rd..  P.O.  Box  1636.  Lakeland. 
PTi  33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting foodstuffs  (except  in  bulk),  in 
vehicles  equipped  with  mechanical  re- 
frigeration, from  the  facilities  of 
Standard  Brands.  Inc..  at  or  near  Bir- 
mingham. AL.  to  points  in  AR.  PL, 
GA.  KY.  LA.  MS.  NC.  SC.  TN.  and  VA. 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  the  indicated  destina- 
tions. (Hearing  site:  New  York.  NY.  or 
Washington.  D.C.) 

Note. -A  proceeding.  No.  MC-95540  Sub 
1053P.  appearing  in  the  FEDiaiAL  Register 
issue  of  E>ecember  19.  1978.  page  59203. 
before  the  instant  proceeding,  remains  as 
noticed. 

MC  95540  (Sub-1065P).  filed  Decem- 
ber 4.  1978.  Applicant:  WATKINS 
MOTOR  LINES.  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636.  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting plastic  film  and  plastic  sheet- 
ing (except  cellulose),  in  vehicles 
equipped  with  mechaiiical  refrigera- 
tion. (1)  between  Griffin.  GA,  and  An- 
dover.  MA.  on  the  one  hand.  and.  on 
the  other,  points  in  PL.  and  (2)  be- 
tween Griffin.  GA.  and  Andover.  MA. 
(Hearing  site:  Boston,  MA.  or  Wash- 
ington. DC.) 

MC  95540  (Sub-1067P).  filed  Decem- 
ber 11.  1978.  Applicant:  WATKINS 
MOTOR  LINES.  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636.  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
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commerce,  over  irregular  routes,  trans- 
porting foodstvjfs  (except  in  bulk,  in 
tank  vehicles),  from  Bedford  Heights 
and  Columbus.  OH.  to  points  in  AL. 
PL.  GA.  LA.  MS.  NC,  SC.  and  TN. 
(Hearing  site:  Columbus.  OH.  or 
Washington.  D.C.) 

MC  95540  (Sub-1068P).  filed  Decem- 
ber 7.  1978.  Applicant:  WATKINS 
MOTOR  UNES.  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636.  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in  by  grocery  houses,  from  the  facili- 
ties of  Southern  Distribution.  Inc..  at 
or  near  Memphis,  TN.  to  points  in  AL. 
AR.  MS.  LA.  PL,  TN.  those  in  KY  on 
and  west  of  U.S.  Hwy  3 IE.  and  those 
In  MO  on  and  south  of  U.S.  Hwy  66. 
(Hearing  site:  Memphis.  TN.  or  Wash- 
ington. D.C.) 

MC  95540  (Sub-1069P).  filed  Decem- 
ber 12.  1978.  Applicant:  WATKINS 
MOTOR  LINES,  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636,  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting bananas,  from  Long  Beach. 
CA.  to  points  IN  IL.  lA.  KS.  MN.  MO, 
ND.  SD,  NE,  and  WI.  (Hearing  site: 
Miami.  PL.  or  Washington.  DC.) 

MC  95540  (Sub-1070P),  filed  Decem- 
ber 12.  1978.  Applicant:  WATKINS 
MOTOR  LINES,  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636.  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting foodstuffs,  between  Cincinnati. 
OH.  and  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site: 
Cincinnati.  OH.  or  Washington.  D.C.) 

MC  95540  (Sub-1071P).  filed  Decem- 
ber 10.  1978.  Applicant:  WATKINS 
MOTOR  UNES.  INC..  1144  W.  Griffin 
Rd..  P.O.  Box  1636.  Lakeland.  PL 
33802.  Representative:  Benjy  W. 
Pincher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting   foodstuffs,     (1)     from     Pon- 


choutla,  LA,  to  points  in  PL.  and  (2) 
.'••om  Evansvllle,  IN,  to  points  In  TX. 
PL,  LA.  CA.  OK.  and  OR.  (Hearing 
site:  New  York,  NY,  or  Washington, 
DC.) 

MC  103051  (Sub-470P).  filed  January 
4.  1979.  Applicant:  FLEET  TRANS- 
PORT CO..  INC.,  a  Georgia  corpora- 
tion, 934  44th  Ave..  N.  Nashville,  TN 
37209.  Representative:  Russell  E. 
Stone.  P.O.  Box  90408.  Nashville.  TN 
37209.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  vegetable  oils,  in 
bulk.  In  tank  vehicles,  from  Maxton. 
NC.  Darlington,  SC.  Dawson.  Gaines- 
ville, and  Augusta,  GA.  Birmingham. 
Dothan.  and  Enterprise.  AL,  and  Gra- 
cevllle,  PL.  to  St.  Rose.  LA.  (Hearing 
site:  Nashville,  TN,  or  Atlanta,  GA.) 

MC  105940  (Sub-llF),  filed  Decem- 
ber 7,  1978.  Applicant:  SAFEWAY 
TRUCKING  CORP..  Bldg.  221.  Eliza- 
beth Port  Authority  Marine  Terminal. 
McLester  St..  Elizabeth.  NJ  07201. 
Representative:  George  A.  Olsen.  P.O. 
Box  357.  Gladstone.  NJ  07934.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting/ood5^H/!/a  (except  in  bulk),  be- 
tween the  facilities  of  East  Coast 
Warehouse  and  Distribution  Corp..  at 
Elizabeth.  NJ.  on  the  one  hand.  and. 
on  the  other,  points  in  CT.  MA,  RI, 
NY.  PA.  MD.  DE.  VA.  and  DC.  (Hear- 
ing site:  New  York.  NY,  or  Washing- 
ton. DC.) 

MC  107487  (Sub-8P).  filed  December 
8.  1978.  Applicant:  COLUMBIA  CITY 
FREIGHT  LINES.  INC..  P.O.  Box  328. 
Columbia  City.  IN  46725.  Representa- 
tive: Alki  E.  Scopelitls.  1301  Merchants 
Plaza.  Indianapolis.  IN  46204.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  regular  routes,  transport- 
ing general  commodities  (except  those 
of  unusual  value,  classes  A  and  B  ex- 
plosives, household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment).  (1)  between  South  Bend 
and  Middlebury,  IN:  from  South  Bend 
over  U.S.  Hwy  20  to  junction  IN  Hwy 
13.  then  over  IN  Hwy  13  to  Middle- 
bury,  and  return  over  the  same  route, 
and  (2)  between  Elkhart.  IN  and  junc- 
tion U.S.  Hwy  6  and  IN  Hwy  13:  from 
Elkhart  over  IN  Hwy  19  to  junction 


U.S.  Hwy  6.  then  over  U.S.  Hwy  6  to 
junction  U.S.  Hwy  6  and  IN  Hwy  13, 
and  return  over  the  same  route,  in  (1) 
and  (2)  above,  serving  all  intermediate 
points,  and  restricted  in  (1)  above  to 
the  transportation  of  traffic  Interlined 
at  South  Bend,  IN.  (Hearing  site:  In- 
dianapolis. IN,  or  Chicago,  IL.) 

MC  107496  (Sub-1177P),  filed  De- 
cember 26,  1978.  Applicant:  RUAN 
TRANSPORT,  CORP.,  666  Grand 
Ave.,  Des  Moines,  lA  50309.  Repre- 
sentative: E.  Check,  P.O.  Box  855.  Des 
Moines.  lA  50304.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  il)  flour, 
in  bulk,  from  Kansas  City,  KS.  to 
points  in  AR,  CO.  MO,  and  SD;  and  (2) 
fats  and  oils.  In  bulk,  (a)  from  Huron, 
SD,  to  points  In  MN  and  WI.  and  (b) 
from  points  in  lA,  KS,  and  MO.  to 
Fayettevllle.  AR.  (Hearing  site: 
Kansas  City.  MO.  and  Chicago.  IL.) 

MC  108119  (Sub-120F).  fUed  Febru- 
ary 5,  1979.  Applicant:  E.  L.  MURPHY 
TRUCKING  CO.,  a  corporation.  P.O. 
Box  43010,  St.  Paul,  MN  55164.  Repre- 
sentative: Andrew  R.  Clark.  1000  First 
National  Bank  Bldg.,  Minneapolis,  MN 
55402.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  weldments, 
process  dryers,  printing  press  dryers, 
tanks,  and  pressure  r>essels,  and  (2)  at- 
tachments and  accessories  for  the 
commodities  in  (1)  above,  between 
Neenah,  WI,  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  States 
(except  AK  and  HI).  Common  control 
may  be  involved.  (Hearing  site:  Chica- 
go. IL,  or  Washington,  DC.) 

MC  108341  (Sub-131F),  filed  Decem- 
ber 27,  1978.  Applicant:  MOSS 
TRUCKING  CO.,  INC..  3027  N.  Tryon 
St..  P.O.  Box  26125.  Charlotte,  NC 
28213.  Representative:  Jack  P.  Counts 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  machinery  and  drying 
equipment,  and  (2)  parts  for  the  com- 
modities named  in  (1)  above,  from  the 
facilities  of  Proctor  &  Schwartz,  Inc., 
at  or  near  Lexington,  NC,  to  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Washington.  DC.) 

MC  110420  (Sub-794P).  filed  Decem- 
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ber  6.  1978  Applicant:  QUALITY  CAR- 
RIERS, INC..  P.O.  Box  186.  Pleasant 
Prairie,  WI,  53158.  Representative: 
John  R.  Sims,  Jr.,  915  Pennsylvania 
Bldg.,  425  13th  St.,  NW.,  Washington, 
DC  20004.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  liquid  chemicals 
and  malt  syrup,  in  bulk,  in  tank  vehi- 
cles, from  Peoria.  IL,  to  points  in  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Chicago.  IL,  or  Wash- 
ington, DC.) 

MC  112766  (Sub-5P),  filed  December 
7,  1978.  Applicant:  JOHN  P.  COYNE, 
d.b.a.  COYNE  TRUCKING  CO.,  Scot- 
land Lane,  P.O.  Box  549,  New  Castle, 
PA  16103.  Representative:  John  A. 
Pillar,  1500  Bank  Tower,  307  Fourth 
Ave.,  Pittsburgh,  PA  15222.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
plumbing  supplies,  (2)  bathroom  vani- 
ties and  accessories  for  bathroom 
vanities,  and  (3)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities 
named  in  (1)  and  (2)  above,  between 
the  facilities  of  Universal  Rundle 
Corp..  at  New  Castle.  PA,  Salem,  OH, 
and  Crawfordsville  and  Rensselaer, 
IN,  on  the  one  hand,  and,  on  the 
other,  points  in  DE,  IN.  KY,  MD,  MI, 
NJ,  NY,  OH.  PA,  VA,  WV.  and  DC. 
(Hearing  site:  Pittsburgh,  PA.  or 
Washington,  DC.) 

MC  113434  (Sub-119F).  fUed  Decem- 
ber 4,  1978.  Applicant:  GRA-BELL 
TRUCK  LINE,  INC..  A-5267  144th 
Avenue.  HoUand,  MI  49423.  Repre- 
sentative: Wilhelmina  Boersma.  1600 
First  Federal  Building.  Detroit,  MI 
48226.  To, operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  animal  feed,  feed 
ingredients,  additives,  and  materials 
and  supplies  used  in  the  manufacture 
of  animal  feeds  (except  commodities  In 
bulk),  from  the  facilities  of  Kal  Kan 
Foods.  Inc.,  at  or  near  Columbus,  OH, 
to  points  in  lA,  IL,  IN,  KY,  MD.  MN. 
MO.  NJ,  NY.  PA,  TN,  WI,  WV.  and 
DC,  restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  the  Indicated  destina- 
tions. (Hearing  site:  Chicago,  IL,  or 
Detroit,  MI.) 
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MC  113651  (Sub-298F),  filed  Decem- 
ber 29.  1978.  Applicant:  INDIANA  RE- 
FRIGERATOR LINES,  INC.,  P.O. 
Box  552.  Rlggln  Rd..  Muncie.  IN 
47305.  Representative:  Glen  L.  Glsslng 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting prepared  foodstuffs,  from 
Denison.  TX.  to  points  in  Escambia. 
Santa  Rosa.  Okaloosa.  Walton. 
Holmes.  Washington,  Bay.  Jackson. 
Calhoun.  Gulk,  Franklin,  Liberty. 
Gadsden,  Leon,  Wakulla,  and  Jeffer- 
son Counties,  PL,  and  those  In  LA, 
MS.  and  AL.  (Hearing  site:  Minneapo- 
lis, MN.  or  Chicago.  IL.) 

MC  114334  (Sub-41P)  fUed  December 
6.  1978.  Applicant:  BUILDERS 
TRANSPORTATION  CO..  A  CORPO- 
RATION. 3710  Tulane  Road.  Memphis. 
TN  38116.  Representative:  Gerald  K. 
Gimmel,  Suite  145,  4  Professional 
Drive,  Galthersburg,  MD  20760.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  transport- 
ing (.1)  iron  and  steel  articles,  pipe, 
fittings,  valves,  hydrants,  castings,  and 
(2)  accessories  for  the  commodities  in 
(1)  above,  from  Birmingham  and  Besse- 
mer, AL,  and  Chattanooga,  TN,  to 
points  In  AR,  MS,  OK.  TN,  and  TX. 
(Hearing  site:  Birmingham,  AL.) 

MC  114457  (Sub-462F),  fUed  Decem- 
ber 13,  1978.  Applicant:  DART  TRAN- 
SIT CO.,  a  corporation,  2102  Universi- 
ty Ave.,  ST.  Paul.  MN  55114.  Repre- 
sentative: James  H.  Wills  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  pe- 
troleum products,  (except  commodities 
in  bulk),  from  St.  Paul,  MN,  to  points 
in  the  United  States  (except  AK  and 
HI),  and  (2)  materials,  equiprient,  and 
supplies  used  in  the  manufacture  and 
distribution  of  petroleum  products 
(except  commodites  In  bulk),  in  the  re- 
verse direction.  (Hearing  site:  St.  Paul, 
MN.  or  Milwaukee.  WI.) 

MC  114604  (Sub-63F).  filed  Decem- 
ber 6.  1978.  Applicant:  CAUDELL 
TRANSPORT.  INC.,  P.O.  Drawer  I. 
Forest  Park.  GA  30050.  Representa- 
tive: Frank  D.  Hall.  Suite  713.  3384 
Peachtree  Road,  NE,  Atlanta,  GA 
30326.  To  operate  as  a  common  earn- 
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er,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  frozen  foods  and 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
frozen  foods  (except  commodities  in 
bulk),  between  the  facilities  of  The 
Pillsbury  Company,  at  or  near  Mur- 
freesboro  and  Nashville,  TN,  on  the 
one  hand,  and,  on  the  other,  points  in 
AL.  GA.  FL.  NC,  SC,  MS,  LA,  and  VA, 
restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
named  facilities.  (Hearing  site:  Atlan- 
ta, GA.) 

MC  115092  (Sub-77P),  filed  January 
15,  1979.  Applicant:  TOMAHAWK 
TRUCKING,  INC.,  P.O.  Box  O, 
Vernal,  UT  84078.  Representative: 
Walter  Kobos,  1016  Kehoe  Drive.  St. 
Charles.  IL  60174.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  un- 
frozen canned  foodstuffs,  from  the 
facilities  of  Kuner-Empson  Company, 
at  Brighton,  CO.  to  points  in  AZ;  and 
(2)  m4:ats,  meat  products  and  meat  by- 
products, and  articles  distributed  by 
meat-packing  houses,  as  described  in 
sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates,  61  M.C.C.  209  and  766, 
(except  hides  and  commodities  in 
bulk),  from  the  facilities  of  Litvak 
Meat  Packing  Co.,  and  Flavorland  In- 
dustries, Inc.,  at  Denver,  CO,  to  points 
in  AZ  and  CA.  restricted  in  (1)  and  (2) 
to  the  transportation  of  traffic  origi- 
nating at  the  named  origins  and  des- 
tined to  the  named  destinations. 
(Hearing  site:  Denver,  CO.) 

MC  115200  (Sub-2F),  filed  December 
5.  1978.  Applicant:  WILLIAM  S. 
SCULLION,  d.b.a.  SCULLION 

TRUCKING  CO.,  Shenango  Rd., 
Route  16.  Beaver  Falls.  PA  15010.  Rep- 
resentative: William  J.  Lavelle,  2310 
Grant  Bldg..  Pittsburgh,  PA  15219.  To 
operate  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  and  household 
goods  as  defined  by  the  Commission), 
from  those  points  in  PA  on  and  west 
of  U.S.  Hwy  219,  those  in  WV  on  and 
north  of  U.S.  Hwy  50,  and  those  in  OH 
on  and  east  of  Interstate  Hwy  77,  to 
those  points  in  PA  on  and  west  of  U.S. 
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Hwy  15.  those  in  WV  on  and  north  of 
U.S.  Hwy  33,  those  in  NY  on  and  west 
of  NY  Hwy  16,  and  those  in  OH  on 
and  east  of  a  line  described  as  begin- 
ning at  junction  U.S.  Hwy  33  and  the 
OH-WV  State  line,  then  north  along 
UB.  Hwy  33  to  Junction  U.S.  Hwy  23. 
then  north  along  U.S.  Hwy  23  to  junc- 
tion OH  Hwy  4.  and  then  north  along 
OH  Hwy  4  to  Lake  Erie,  under  con- 
tracts with  (a)  E.S.C.O.  Sand  Co.,  of 
Wampum.  PA.  (b)  Mayfield  Foundry, 
Inc.,  of  Beaver  Falls.  PA,  (c)  Ellwood 
Steel  Casting  Corporation,  of  Ellwood 
City.  PA.  (d)  St.  Joe  Zinc  Co..  of 
Monaca,  PA.  (e)  Washington  Mould. 
Machine,  and  Foundry  Co..  of  Wash- 
ington. PA,  and  (f)  General  Alloy 
Casting  Co.,  of  Rochester.  PA;  and  (2) 
sand,  in  bulk,  from  Pittsburgh,  PA,  to 
points  in  OH  and  PA.  restricted  to  the 
transportation  of  traffic  having  a  prior 
movement  by  rail,  under  contract  with 
Manley  Bros.,  of  Chesterton.  IN. 
(Hearing  site:  Pittsburgh.  PA.) 

MC  115322  (Sub-160F),  filed  January 
19,  1979.  Applicant:  REDWING  RE- 
FRIGERATED, INC.,  P.O.  Box  10177, 
Taft.  FL  32809.  Representative:  L.  W. 
Fincher,  P.O.  Box  426,  Tampa,  FL 
33601.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  frozen  foods,  from 
AUentown  and  Chambersburg.  PA,  to 
points  in  AL,  FL,  GA,  MS.  NC.  SC.  TN, 
VA.  WV.  DE.  MD,  and  DC.  (Hearing 
site:  Washington,  DC.) 

MC  115654  (Sub-122F),  filed  Decem- 
ber 6,  1978.  Applicant:  TENNESSEE 
CARTAGE  CO.,  INC.,  P.O.  Box  23193. 
Nashville,  TN  37202.  Representative: 
Henry  E.  Seaton,  929  Pennsylvania 
Building.  13th  &  Pennsylvania  Ave. 
NW.,  Washington,  DC  20004.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting frozen  foods,  from  the  facili- 
ties of  The  Pillsbury  Company  and 
Fox  Deluxe  Pizza  Company,  at  or  near 
Joplin  and  Carthage,  MO,  to  points  in 
AL,  AR,  GA,  IL.  IN.  KY.  LA.  MS.  MO, 
OH,  and  TN.  restricted  to  the  trans- 
portation of  traffic  originating  at  the 
named  origins  and  destined  to  the  in- 
dicated destinations.  CONDITION: 
The  certificate  to  be  issued  shall  be 
limited  to  3  years  from  its  date  of 
issue,  unless,  prior  to  its  expiration, 
(but  not  less  than  6  months  prior  to  its 


expiration),  applicant  files  a  petition 
for  permanent  extension  of  the  certifi- 
cate. (Hearing  site:  Minneapolis.  MN. 
or  NashvUle.  TN.) 

MC  116004  (Sub-52F).  filed  Novem- 
ber 20.  1978.  Applicant:  TEXAS 
OKLAHOMA  EXPRESS.  INC..  P.O. 
Box  47112.  Dallas.  TX  75247.  Repre- 
sentative: Doris  Hughes  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  regular 
routes,  transporting  general  commod- 
ities (except  articles  of  tinusual  value, 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipment).  (1)  between  Ft. 
Worth  and  Dallas.  TX.  (a)  over  Inter- 
state Hwy  30,  (b)  over  U.S.  Hwy  80, 
and  (c)  over  TX  Hwy  183.  (2)  between 
E>allas  and  Houston,  TX,  over  Inter- 
state Hwy  45,  and  (3)  between  junction 
Interstate  Hwy  45  and  VS.  Hwy  75, 
near  Streetman,  TX,  and  junction  In- 
terstate 45  and  U.S.  Hwy  75,  near 
Conroe.  TX,  over  U.S.  Hwy  75,  serving 
no  Intermediate  points  in  (1),  (2),  and 
(3).  above.  (Hearing  site:  Dallas  or 
Houston,  TX.) 

MC  116254  (Sub-221F).  fUed  Decem- 
ber 4,  1978.  Applicant:  CHEM-HAUL- 
ERS.  INC..  118  East  Mobile  Plaza. 
Florence.  AL  35630.  Representative: 
Hampton  M.  Mills  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  aluminum  angles, 
aluminum  bars,  aluminum  beams,  alu- 
minum blanks,  aluminum  stampings, 
unfinished  aluminum  shapes,  alumi- 
num channels,  aluminum  extrusions, 
aluminum  plate,  aluminum  sheet,  alu- 
minum rods,  aluminum  wire,  and  alu- 
minum can  stock,  between  Listerhill 
and  Sheffield,  AL.  on  the  one  hand, 
and,  on  the  other,  points  in  AR,  (TT. 
FL,  GA.  IL.  IN,  lA,  KY,  LA,  MD,  MA. 
MI,  MN,  MS.  MO.  NJ.  NY.  NC.  OH, 
PA,  SC,  TN,  VA,  WV,  WI.  and  DC. 
(Hearing  site:  Richmond,  VA.  or 
Washington.  DC.) 

MC  116254  {Sub-222F).  filed  Decem- 
ber 5.  1978.  Applicant:  CHEM-HAUL- 
ERS.  INC.,  118  East  Mobile  Plaza. 
Florence,  AL  35630.  Representative: 
Hampton  M.  Mills  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 


routes.  tran.sporting  glassware  and 
cutlet,  between  the  facilities  of  Anchor 
Hocking  Corporation,  at  (a)  Lancaster. 
OH.  (b)  Winchester.  IN,  (c)  Connells- 
ville,  PA  and  (d)  Jaclcsonville,  FT^  on 
the  one  hand.  and.  on  the  other,  those 
points  in  the  United  States  in  and  east 
of  M^r.  lA.  MO.  AR.  and  LA.  (Hearing 
site:  Columbus,  OH,  or  Washington, 
DC.) 

MC  116254  (Sub-223F),  filed  Decem- 
ber 6,  1978.  Applicant:  CHEM-HAUL- 
ERS,  INC.,  118  East  MobUe  Plaza, 
Florence.  AL  35630.  Representative: 
Hampton  M.  Mills  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  conunerce.  over  irregular 
routes,  transporting  iron  and  steel  ar- 
ticles, from  Hamilton  and  Middletown. 
OH.  to  points  in  AL,  FL,  AR,  GA,  KY, 
IN.  TN.  NC.  SC.  LA.  MO.  IL.  MI.  lA, 
MS.  MN.  and  KS.  (Hearing  site:  Cin- 
cinnati, OH.  or  Washington.  DC.) 

MC  116371  (Sub-13F).  filed  January 
2.  1979.  Applicant:  LIQUID  CARGO 
LINES  UMITED.  P.O.  Box  269. 
Clarkson.  Ontario.  Canada  L5J  2Y4. 
Representative:  John  W.  Ester.  100 
West  Long  Lake  Rd..  Suite  102,  Bloom- 
field,  MI  48013.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
foreign  commerce,  over  irregular 
routes,  transporting  liquid  commod- 
ities (except  petroleum  products),  in 
bulk,  in  tank  vehicles,  from  the  facili- 
ties of  Kraft,  Inc.,  at  Memphis,  TN.  to 
ports  of  entry  on  the  international 
boundary  line  between  the  United 
States  and  Canada  on  the  Detroit  and 
Niagara  Rivers,  restricted  to  the  trans- 
portation of  traffic  in  foreign  com- 
merce only.  (Hearing  site:  Memphis, 
TN,  or  Washington,  DC.) 

MC  116446  (Sub-8F),  filed  E>ecember 
20.  1978.  Applicant:  J  &  R  SCHUGEL 
TRUCKING.  INC..  301  N.  Water  St.. 
New  Ulm.  MN  56073.  RepresenUtive: 
Robert  S.  Lee.  1000  First  National 
Bank  Bldg..  Minneapolis.  MN  55402. 
To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting flour  and  flour  products 
(except  commodities  in  bulk),  from 
New  Ulm.  New  Praque,  and  Wabasha, 
MN,  to  points  in  lA,  under  continuing 
contract  with  International  Multi- 
foods  Corporation,  of  Minneapolis, 
MN.  (Hearing  site:  St.  Paul,  MN.) 

Note.— Dual  operatioas  are  Involved  in 
this  proceeding. 
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MC  116519  (Sub-59F).  filed  January 
24.  1979.  Applicant:  FREDERICK 
TRANSPORT  LIMITED,  R.  R.  6, 
Chatham.  Ontario,  Canada  N7M  5J6. 
Representative:  Jeremy  Kahn,  Suite 
733  Investment  Bldg.,  1511  K  St.  NW., 
Washington,  DC  20005.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
foreign  commerce  only,  over  irregular 
routes,  transporting  sodium  carbonate 
(except  soda  ash),  and  sodium  bicar- 
bonate, in  bags,  from  the  facilities  of 
Church  &  Dwight  Co.,  at  or  near  Syra- 
cuse, NY  and  Old  Fort,  OH,  to  ports  of 
entry  on  the  international  boundary 
line  between  the  United  States  and 
Canada  in  MI  and  NY,  restricted  to 
the  transportation  of  traffic  moving  in 
foreign  commerce.  (Hearing  site: 
Washington.  DC.) 

MC  117370  (Sub-35F),  filed  Decem- 
ber 13,  1978.  Applicant:  STAFFORD 
TRUCKING,  INC.,  2155  Hollyhock 
Lane,  Elm  Grove,  WI  53122.  Repre- 
sentative: Richard  A.  Westley,  4506 
Regent  St.,  Suite  100,  Madison.  WI 
53707.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  sand,  in  bulk, 
from  points  in  LaSalle  County.  IL,  and 
Berrien  County,  MI,  to  those  points  in 
the  United  States  In  and  east  of  ND, 
SD,  NE,  KS,  OK,  and  TX  (except  DC). 
(Hearing  site:  Chicago,  IL.) 

MC  117820  (Sub-25F),  fUed  Decem- 
ber 11,  1978.  Applicant:  AURELIA 
TRUCKING  CO..  a  corporation.  2121 
Petit  St.,  Port  Huron  ,  MI  48060.  Rep- 
resentative: Robert  D.  Schuler,  100  W. 
Ling  Lake  Rd.,  Suit  102,  Bloomfield 
Hills,  MI  48013.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  food- 
stuffs (except  in  bulk),  from  the  facili- 
ties of  P.V.  Foods.  Inc.,  at  or  near 
Poplar,  WI.  to  points  in  AL.  AR.  CT. 
DE.  FL.  GA,  IL,  IN,  lA.  KS.  KY,  LA, 
MA,  ME,  MD,  MI,  MO,  MN,  MS,  NC, 
NE,  NJ,  NY,  OH,  OK,  PA,  RI,  SC,  TN. 
VA.  VT,  WV.  and  DC;  and  (2)  maten- 
als  and  supplies  used"  in  the  manufac- 
ture or  distribution  of  foodstuffs. 
(except  commodities  in  bulk),  in  the 
reverse  direction,  restricted  in  (1)  and 
(2)  to  the  transportation  of  traffic 
originating  at  the  indicated  origins 
and  destined  to  the  indicated  destina- 
tions. (Hearing  site:  Minneapolis.  MN, 
or  Chicago,  IL.) 
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MC  117940  (Sub-306F>,  filed  Decem- 
ber 6.  1978.  Applicant:  NATIONWIDE 
CARRIERS,  INC.,  P.O.  Box  104, 
Maple  Plain,  MN  55359.  Representa- 
tive: Allan  L.  Timmerman  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk, 
those  requiring  special  equipment,  and 
foodstuffs),  from  the  facilities  of 
Texas  Shippers  Association,  Inc.,  at 
points  in  IL,  MA,  NJ,  and  NY,  to 
points  in  TX,  restricted  to  the  trans- 
portation of  traffic  (1)  moving  on  bills 
of  lading  of  freight  forwarders  as  de- 
fined in  49  U.S.C.  §  10102(8)  [formerly 
§  402(a)(5)]  of  the  Interstate  Com- 
merce Act,  and  (2)  originating  at  the 
named  origins  and  destined  to  the  in- 
dicated destinations.  (Hearing  site: 
Dallas.  TX) 

MC  118779  (Sub-12F),  filed  January 
11.  1979.  Applicant:  PENNSYLVANIA 
TRUCK  LINES.  INC..  P.O.  Box  8116. 
Philadelphia,  PA  19101.  Representa- 
tive: S.  Berne  Smith.  P.O.  Box  1166, 
Harrisburg,  PA  17108.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
diesel  locomotive  engines,  generators 
and  motors,  and  (2)  parts  of  the  com- 
modities in  (1)  above,  between  Cleve- 
land, OH,  and  Jacksonville,  FL,  under 
continuing  contract  with  Consolidated 
Rail  Corporation,  of  Philadelphia,  PA. 
(Hearing  site:  Philadelphia,  PA,  or 
Washington.  DC.) 

Note.— Dual  operations  are  Involved  in 
this  proceeding. 

MC  119700  (Sub-51F).  filed  Decem- 
ber 7,  1978.  Applicant:  STEEL  HAUL- 
ERS, INC.,  a  Kansas  corporation,  306 
Ewing  Ave.,  Kan-sas  City,  MO  64125. 
Representative:  FYank  W.  Taylor,  Jr.. 
Suite  600.  1221  Baltimore  Ave.,  Kansas 
City,  MO  64105.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  plastic 
pipe,  plastic  conduit,  plastic  and  iron 
fittings  and  connections,  valves,  hy- 
drants, gaskets,  and  such  commodities 
as  are  used  in  the  installation  of  plas- 
tic pipe  and  plastic  conduit,  from  the 
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facilities  of  Clow  Corporation,  at  or 
near  Columbia.  MO.  to  points  in  AL. 
AR.  CO.  IL,  IN.  lA.  KS,  KY,  LA.  MI. 
MN.  MS.  NE.  NM.  ND.  OH.  OK.  SD. 
TN.  TX,  and  WI.  (Hearing  *  site: 
Kansas  City  or  St.  Louis.  MO.) 

MC  119741  (Sub-133F).  filed  January 
4.  1979.  Applicant:  GREEN  FIELD 
TRANSPORT  COMPANY.  INC.,  an 
Illinois  corporation,  1515  Third  Ave., 
NW.,  P.O.  Box  1235,  Port  Dodge.  lA 
50501.  Representative:  D.  L.  Robson 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting meats,  meat  products  and 
meat  byproducts,  and  articles  distrib- 
uted by  meat-packing  houses,  as  de- 
scribed in  Sections  A  and  C  of  Appen- 
dix I  to  the  report  In  Descriptions  in 
Motor  Carrier  Certificates.  61  M.C.C. 
209  and  766  (except  hides  and  com- 
modities in  bulk,  in  tank  vehicles), 
from  the  facilities  of  Farmland  Foods, 
Inc..  at  or  near  Crete,  Lincoln,  and 
Omaha,  NE,  and  Carroll,  Denison,  Des 
Moines,  Fort  Dodge.  Iowa  Falls,  and 
Sioux  City.  lA.  to  points  in  CO,  IL.  IN, 
lA.  KS,  MI.  MN.  MO,  NE.  ND.  OH. 
SD.  and  WI.  restricted  to  the  transpor- 
tation of  traffic  originating  at  the 
above-named  origins  and  destined  to 
the  above-named  destinations.  (Hear- 
ing site:  Omaha,  NE.) 

MC  119741  (Sub-135F),  filed  Decem- 
ber 27,  1978.  Applicant:  GREEN 
FIELD  TRANSPORT  COMPANY, 
INC.,  1515  Third  Ave.,  NW.,  P.O.  Box 
1235.  Port  Dodge.  I A  50501.  Repre- 
sentative: D.  L.  Robson  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  foodstuffs  (except 
in  bulk,  in  tank  vehicles),  from  the 
facilities  of  Indiana  Summer,  Inc.,  at 
Evansville,  IN,  to  points  in  AR,  IL.  lA. 
KS.  MO,  NE.  ND.  OK.  and  SD.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  above-named 
origin,  and  destined  to  the  above- 
named  destinations.  (Hearing  site: 
Louisville.  KY.) 

MC  119777  (Sub-353F),  filed  Decem- 
ber 12.  1978.  Applicant:  UGON  SPE- 
CIALIZED HAULER.  INC..  Hwy  85 
East,  Madisonville.  KY  42431.  Repre- 
sentative: Carl  U.  Hurst.  P.O.  Drawer 
"L"  Madisonville.  KY  42431.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
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hide,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  material  handling  eguip- 
ment,  winches,  compaction  and  road 
making  equipment,  rollers,  mobile 
cranes,  and  highway  freight  trailers, 
and  (2)  parts,  attachments,  and  acces- 
sories, for  the  commodities  in  (1) 
above,  (except  commodities  in  bulk), 
between  the  facilities  of  Hyster  Com- 
pany, at  or  near  (a)  Danville  and 
Kewanee.  IL,  (b)  Crawfordsville,  IN, 
and  (c)  Berea.  KY.  on  the  one  hand, 
and.  on  the  other,  points  in  IL.  IN, 
KY.  NY.  OH.  PA.  TN,  and  WV.  (Hear- 
ing site:  Washington,  DC,  or  Atlanta, 
GA.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  119789  (Sub-541F).  filed  January 
29.  1979.  Applicant:  CARAVAN  RE- 
FRIGERATED CARGO,  INC.,  a  Lou- 
isiana corporation,  P.O.  Box  226188. 
Dallas.  TX  75266.  Representative: 
James  K.  Newbold.  Jr.  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  drugs  and  drug 
displays,  from  New  Brunswick  and  S. 
Plainfield.  NJ,  to  LaMirada,  CA. 
(Hearing  site:  Newark,  NJ.) 

MC  120910  (Sub-15F),  filed  Novem- 
ber 8,  1978,  and  previously  noticed  in 
the  Federal  Register  issue  of  Febru- 
ary 15,  1979.  Applicant:  SERVICE  EX- 
PRESS, INC.,  P.O.  Box  1009.  Tusca- 
loosa. AL  35401,  Representative:  Wil- 
liam P.  Jackson.  Jr..  3426  N.  Washing- 
ton Blvd..  P.O.  Box  1240,  Arlington. 
VA  22210.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  paper  and  paper 
articles  (except  commodities  in  bulk), 
from  the  facilities  of  Union  Camp  Cor- 
poration, at  or  near  Prattville.  AL,  to 
points  in  GA,  FL.  MS.  TN.  AL.  SC,  NC, 
VA,  and  KY.  (Hearing  site:  Birming- 
ham. AL.) 

No-re.— This  republication  adds  AL.  SC, 
NC,  VA.  and  KY  as  destination  SUtes.>^ 

MC  121470  (Sub-20F),  filed  Decem- 
ber 6,  1978.  Applicant:  TANKSLEY 
TRANSFER  COMPANY,  a  corpora- 
tion. 801  Cowan  St..  Nashville,  TN 
37207.  Representative:  John  M.  Nader. 
1600  Citizens  Plaza.  Louisville.  KY 
40202.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 


foreign  commerce,  over  Irregular 
routes,  transporting  steel  sheets  and 
steel  coils,  from  the  facilities  of  Feral- 
loy  Corp..  Southern  Div..  at  Birming- 
ham. AL,  to  those  points  in  the  United 
States  in  and  east  of  TX.  OK,  MO,  lA, 
and  MN  (except  AL).  (Hearing  site: 
Birmingham.  AL.  or  Nashville.  TN.) 

MC  121654  (Sub-17F),  filed  Decem- 
ber 6.  1978.  Applicant:  COASTAL 
TRANSPORT  &  TRANDING  CO..  a 
corporation.  P.O.  Box  7438  Savannah. 
GA  31408.  Representative:  Alan  E. 
Serby.  3390  Peachtree  Road,  5th  floor, 
Lenox  Towers  South,  Atlanta,  GA 
30326.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  building  materi- 
als, and  materials  used  in  the  installa- 
tion of  building  materials  (except  com- 
modities in  bulk),  from  the  facilities  of 
Bird  &  Son.  Inc..  at  Charleston.  SC.  to 
points  in  AL,  FL.  GA.  KY,  TN,  and 
VA.  (Hearing  site:  Boston.  MA.) 

Note.— Dual  operations  may  be  involved 
through  common  control. 

MC  123329  (Sub-44F).  filed  January 
2,  1979.  Applicant:  H.  M.  TRIMBLE  & 
SONS  LTD.,  P.O.  Box  3500,  Calgary. 
Alberta,  Canada  T2P  2P9.  Representa- 
tive: Ray  F.  Koby,  314  Montana  Build- 
ing, Great  Falls,  MT  59401.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  foreign  commerce  only,  over  irregu- 
lar routes,  transporting  petroleum  ad- 
ditives, in  bulk,  in  tank  vehicles,  from 
Bayway.  NJ,  to  ports  of  entry  on  the 
international  boundary  line  between 
the  United  States  and  Canada  at  or 
near  Portal,  ND,  restricted  to  the 
transportation  of  traffic  in  foreign 
commerce.  Dual  operations  may  be  in- 
volved through  common  control. 
(Hearing  site:  Great  Falls,  MT.) 

Note.— Dual  operations  may  be  Involved 
in  this  proceeding. 

MC  123872  (Sub-94F),  filed  January 
15.  1979.  Applicant:  W  &  L  MOTOR 
LINES.  INC..  P.O.  Box  3467.  Hickory, 
NC  28601.  Representative:  Allen  E. 
Bowman  (same  address  as  applicant). 
To  oiierate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting foodstuffs  (except  commodities 
In  bulk),  from  the  facilities  of  The 
Larsen  Company,  at  points  in  WI.  to 
points  In  GA.  NC,  SC,  TN,  and  VA,  re- 
stricted to  the  transportation  of  traf- 


fic originating  at  the  named  facilities. 
Dual  operations  may  be  involved. 
(Hearing  site:  Green  Bay,  WI.) 

Note.— Dual  operations  are  at  issue  in  this 
proceeding. 

MC  124306  (Sub-53P),  filed  Decem-  • 
ber  13.  1978.  Applicant:  KENAN 
TRANSPORT  COMPANY,  INC.,  P.O. 
Box  2729,  Chapel  HIU,  NC  27514.  Rep- 
resentative: Richard  A.  Mehley,  1000 
16th  St.,  N.W..  Washington,  DC  20036. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting dimethyl  terephthalate.  in  tank 
vehicles,  from  the  facilities  of  E.  I.  du 
Pont  de  Nemours  &  Co.,  at  Old  Hick- 
ory, TN,  to  points  In  NC  and  SC. 
(Hearing  site:  Wilmington,  DE,  or 
Washington,  DC.) 

MC  124554  (Sub-29F).  filed  Decem- 
ber 6,  1978.  Applicant:  LANG  CART- 
AGE CORP.,  1308  South  West 
Avenue,  Waukesha,  WI  53187.  Repre- 
sentative: Richard  C.  Alexander,  710 
N.  Planklnton  Avenue,  Milwaukee,  WI 
53203.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  or  used  by  manufactur- 
ers of  household  products,  from  La 
Crosse,  WI,  to  points  In  Blue  Earth, 
Brown,  Carver,  Cottonwood,  Pairbault, 
Jackson,  Kandiyohi.  Le  Sueur, 
McLeod.  Martin,  Meeker,  Nicollet, 
Pope,  Redwood.  Renville.  Rice.  Scott, 
Sibley,  Steams,  Watonwan,  and 
Wright  Coimties,  MN,  under 
contract(s)  with  Puller  Brush  Compa- 
ny, of  Great  Bend.  KS.  (Hearing  site: 
Chicago,  IL.) 

Note.— Dual  operations  may  be  Involved. 

MC  124554  (Sub-31P),  filed  Decem- 
ber 6,  1978.  Applicant:  LANG  CART- 
AGE CORP.,  1308  South  West 
Avenue,  Waukesha,  WI  53187.  Repre- 
sentative: Richard  C.  Alexander.  710 
North  Planklnton  Avenue.  Milwaukee. 
WI  53203.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  conunerce,  over  irregular 
routes,  transporting  such  merchandise 
as  is  dealt  in  by  retail  mail  order 
houses,  from  the  facilities  of  Stanley 
Home  Products.  Inc..  at  Dubuque.  I  A. 
to  points  in  Anoka.  Benton.  Blue 
Earth.  Brown.  Carlton.  Carver.  Chica- 
go. Cottonwood.  Fairbault.  Hennepin, 
Isanti.  Jackson.  Kanabec.  Kandiyohi. 
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Le  Suer,  Martin,  McLeod,  Meeker, 
Mille  Lacs,  Morrison,  Nicollet,  Pine, 
Pope,  Ramsey,  Redwood,  Renville, 
Rice,  St.  Louis,  Scott,  Sherburne, 
Sibley,  Streams,  Todd,  Washington, 
Watonwan,  and  Wright  Counties,  MN, 
and  Ashland,  Bayfield,  Douglas,  Iron, 
and  Vilas  Counties,  WI,  under 
contract(s)  with  Stranley  Home  Prod- 
ucts, Inc.,  of  Dubuque,  lA.  (Hearing 
site:  Chicago,  XL.) 

MC  124692  (Sub-263F).  filed  January 
17,  1979.  Applicant:  SAMMONS 
TRUCKING,  a  corporation,  P.O.  Box 
4347,  Missoula,  MT  59806.  Representa- 
tive: J.  David  Douglas  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  iron  and  steel  ar- 
ticles, from  Poenix,  AZ,  to  points  in 
CO,  ID.  UT,  and  WY.  (Hearing  site: 
Phoenix,  AZ.) 

MC  124711  (Sub-73F),  filed  Decem- 
ber 27,  1978.  Applicant:  BECKER 
CORPORATION,  P.O.  Box  1050,  El 
Dorado,  KS  67042.  Representative: 
Norman  A.  Cooper  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  anhydrous  ammo- 
nia, in  bulk  from  the  facilities  of  Mid 
America  Pipeline  Company,  at  or  near 
Mocane,  OK,  to  points  In  KS.  (Hear- 
ing site:  Little  Rock.  AR.) 

MC  124774  (Sub-llOF),  fUed  Decem- 
ber 5.  1978.  Applicant:  MIDWEST  RE- 
FRIGERATED EXPRESS.  INC..  an 
Iowa  corporation.  4440  Buckingham 
Avenue,  Omaha,  NE  68107.  Repre- 
sentative: Arlyn  L.  Westergren.  Suite 
106.  7101  Mercy  Road.  Omaha,  NE 
68106.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  drugs,  feed,  and 
feed  supplements,  from  Pearl  River, 
NY.  to  Chicago,  XL.  (Hearing  site: 
Omaha.  NE.) 

MC  125470  (Sub-39P).  fUed  Decem- 
ber 6.  1978.  Applicant:  MOORE'S 
TRANSFER.  INC.,  P.O.  Box  1151, 
Norfolk,  NE  68701.  Representative: 
Gailyn  L.  Larsen.  521  S.  14th  St.,  P.O. 
Box  81849,  Lincoln,  NE  68501.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting limestone  and  gypsum,  from 
points  In  Marion  County,  LA,  to  those 
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points  in  the  United  States  in  and  west 
of  WI,  IL,  MO,  AR.  and  LA  (except 
AK  and  HI).  (Hearing  site:  Des 
Moines,  lA,  or  Omaha,  NE.) 

MC  125777  (Sub-301F).  fUed  Decem- 
ber 12,  1978.  Applicant:  JACK  GRAY 
TRANSPORT,  INC.,  4600  East  15th 
Ave.,  Gary,  IN  46403.  Representative: 
Edward  G.  Bazelon.  39  South  LaSalle 
St.,  Chicago,  IL  60603.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  spent 
catalysts.  In  dump  vehicles,  between 
points  In  CO.  OK,  and  TX.  on  the  one 
hand,  and,  on  the  other,  points  In  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Chicago.  IL.) 

MC  125777  (Sub-302F).  Filed  Decem- 
ber 13,  1978.  Applicant:  JACK  GRAY 
TRANSPORT.  INC..  4600  East  15th 
Ave..  Gary.  IN  46403.  Representative: 
Edward  O.  Bazelon.  39  S.  LaSalle  St.. 
Chicago,  IL  60603.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  coke.  In 
bulk.  In  dump  vehicles,  from  Ashland, 
KY.  to  points  In  IL,  IN,  MI,  NY,  NC. 
OH,  PA,  TN,  VA,  and  WV.  (Hearing 
site:  Chicago.  IL.) 

MC  125916  (Sub-8F).  filed  December 
18.  1978.  Applicant:  NORWOOD 
TRANSPORTATION.  INC.,  2232 
South  7200  West,  Magna,  UT  84044, 
Representative:  Macoy  A.  McMurray, 
Suite  800,  Beneficial  Life  Tower,  Salt 
Lake  City,  UT  84044.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  pumice, 
in  bulk,  from  points  in  ID.  to  points  in 
UT  and  WY.  (Hearing  site:  Salt  Lake 
City.  UT,  or  Boise,  ID.) 

MC  126542  (Sub-IOF).  filed  January 
2.  1979.  Applicant:  B.  R.  WILLIAMS 
TRUCKING.  INC.,  P.O.  Box  3310, 
Oxford.  AL  36201.  Representative: 
John  W.  Cooper.  200  Woodward  Build- 
ing. 1927  1st  Avenue.  North.  Birming- 
ham. AL  35203.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle.  In  In- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  (1)  bear- 
ings, bearing  assemblies,  and  housings. 
from  the  facilities  of  Federal  Mogul, 
Inc.,  at  Hamilton.  AL.  to  points  in  the 
United  States  (except  AK  and  HI); 
and  (2)  material,  equipment,  and  sup- 
plies, in  the  reverse  direction,  contract 
with  Federal  Mogul,  Inc.,  of  Jackson- 
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ville.  AL.  (Hearing  site:  Birmingham, 
AL.) 

MC  127042  (Sub-239P).  filed  January 
19.  1979.  Applicant:  HAGEN.  INC.. 
P.O.  Box  98— Leeds  Station.  Sioux 
City,  lA  51108.  Representative:  Robert 
G.  Tessar  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting cleaning  compounds,  polishing 
compounds,  wasing  compounds,  buff- 
ing compounds,  toilet  preparations, 
and  shampoos  (except  commodities  in 
bulk),  from  Ft.  Madison,  lA,  to  points 
in  MN  and  MO.)  (Hearing  site:  Chica- 
go. IL.) 

MC  129424  (Sub-2P).  filed  December 
5.  1978.  Applicant:  FILEX  TRUCK- 
ING CORP.,  North  Water  Street,  Os- 
sining,  NY  10562.  Representative: 
Bruce  J.  Robbins.  118-21  Queens  Bou- 
levard. Forest  Hills.  NY  11375.  To  op- 
erate as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  filing  cabinets,  storage 
cabinets,  and  desks,  and  (2)  parts  for 
the  commodities  in  (1)  above  between 
the  Ossining,  NY,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
United  States  west  of  MI,  IN,  KY.  TN, 
and  AL  (except  AK  and  HI),  under 
contract(s)  with  Filex  Steel  Products 
Co.,  Inc.,  of  Ossining,  NY.  (Hearing 
site:  New  York,  NY.) 

MC  129631  (Sub-66P),  fUed  Decem- 
ber 15,  1978.  Applicant:  PACK 
TRANSPORT.  INC..  3975  South  300 
West,  Salt  Lake  City,  UT  84107.  Rep- 
resentative: G.  D.  Davidson  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  iron  and 
steel  articles,  between  the  facilities  of 
Marmon/Keystone  Corporation,  at  or 
near  Salt  Lake  City,  UT,  on  the  one 
hand.  and.  on  the  other,  points  in  ID, 
MT,  OR.  and  WA.  (Hearing  site:  Salt 
Lake  City,  UT.) 

MC  133330  (Sub-17F),  filed  Decem- 
ber 11.  1978.  Applicant:  HALVOR 
LINES.  INC.,  P.O.  Box  6227,  Duluth. 
MN  55806.  Representative:  Andrew  R. 
Clark,  1000  First  National  Bank.  Min- 
neapolis, MN  55402.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
•interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food- 
stuffs, from  Duluth.  MN,  to  points  in 


AZ  and  CA.  under  contract  with  Jeno's 
Inc..  of  Duluth,  MN.  (Hearing  site: 
Duluth  or  Minneapolis,  MN.) 

MC  133590  (8ub-19P).  filed  Decem- 
ber 4,  1978.  Applicant:  WESTERN 
CARRIERS.  INC.,  a  Delaware  corpo- 
ration, P.O.  Box  925,  Worcester,  MA 
016132.  Representative:  David  M.  Mar- 
shall, 101  State  St.— Suite  304,  Spring- 
field. MA  01103.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  (1)  sport- 
ing goods,  and  leisure  and  recreational 
goods,  and  (2)  materials  and  supplies 
used  in  the  manufacture  or  distribu- 
tion of  the  commodities  named  in  (i), 
(except  commodities  in  bulk,  in  tank 
vehicles),  between  Woburn,  Boston, 
and  Worcester,  MA.  New  York.  NY, 
Houston,  TX.  Boulder,  CO.  San  Fran- 
cisco, CA.  and  ports  of  entry  on  the  in- 
ternational boundary  line  between  the 
United  States  and  Canada  in  VT,  on 
the  one  hand,  and.  on  the  other, 
points  in  the  United  States  (except 
AK  and  HI),  under  contract  with 
Fischer  of  America.  Inc.,  of  Woburn, 
MA.  (Hearing  site:  Boston.  MA,  or 
Washington.  DC.) 

MC  133932  (Sub-2F).  filed  January 
23,  1979.  Applicant:  CATAWBA 
VALLEY  MOTOR  LINE,  INC.,  Hwy 
64-70  West,  Claremont.  NC  28610. 
Representative:  Coyte  Setzer  (same 
address  as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  uncrat- 
ed  upholstered  furniture,  from  points 
in  Catawba.  Alexander,  Burke.  Cald- 
well, and  Iredell  Counties,  NC,  to 
points  in  SC,  GA.  FL.  MS.  and  AL. 
(Hearing  site:  Hickory  or  Charlotte. 
NC.) 

MC  134082  (Sub-16F),  filed  January 
5.  1979.  Applicant:  K.  H.  TRANS- 
PORT, INC.,  4796  Linthlcum  Road, 
Dayton.  MD  21036.  Representative: 
Chester  A.  Zyblut,  366  Executive 
Building,  1030  Fifteenth  Street.  N.W., 
Washington,  DC  20005.  To  operate  as 
a  commx}n  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  frozen 
foods,  from  the  facilities  of  Kitchens 
of  Sara  Lee.  at  or  near  Deerfield,  IL. 
to  points  in  MO  south  of  Interstate 
Hwy  70  (except  St.  Louis.  MO  and 
points  in  its  commercial  zone),  points 
in  TN,  MS,  AR.  TX,  and  OK.  (Hearing 


site:  Washington.  E>C,  or  Chicago.  IL.) 

NoTK.— Dual  operations  are  at  issue  in  this 
proceeding. 

MC  134124  (Sub-4F),  fUed  December 

4,  1978.  Applicant:  PACER  TRANSIT 
CORP.,  2031  East  Sherman  Boulevard, 
Muskegon.  MI  49444.  Representative: 
WlUiam  B.  Elmer.  21635  East  Nine 
Mile  Road,  St.  Clair  Shores,  MI  48080. 
To  operate  as  a  Qontract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting liquefied  petroleum  gas,  in 
bulk.  In  tank  vehicles,  from  ports  of 
entry  on  the  international  boundary 
line  between  the  United  States  and 
Canada  on  the  Detroit  and  St.  Clair 
Rivers  in  MI,  to  points  in  MI.  under 
contract(s)  with  Petrolane  Sales  Si 
Transport.  Inc.,  of  St.  Charles,  IL. 
CONDITION:  The  certificate  issued  in 
this  proceeding  will  be  limited  in  point 
of  time  to  a  period  expiring  5  years 
from  the  date  of  issuance  of  the  certif- 
icate. (Hearing  site:  Chicago,  IL.) 

MC  134387  (Sub-61F),  filed  Decem- 
ber 11,  1978.  Applicant:  BLACKBURN 
TRUCK  LINES.  INC.,  4998  Branyon 
Ave..  South  Gate,  CA  90280.  Repre- 
sentative: Patricia  M.  Schnegg,  1800 
United  California  Bank  Bldg..  707  Wil- 
shire  Bldg..  Los  Angeles.  CA  90017.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting containers  and  container 
ends,  from  Phoenix,  AZ,  to  Salt  Lake 
City.  UT.  (Hearing  site:  Los  Angeles, 
CA.) 

MC  134820  (Sub-8F),  filed  December 

5,  1978.  Applicant:  R.S.  ALBRIGHT. 
INC.,  5  Spokane  St..  Seattle.  WA 
98134.  Representative:  George  R.  La- 
Bissoniere,  1100  Norton  Bldg.,  Seattle. 
WA  98104.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate 
and  foreign  commerce,  over  irregular 
routes,  transporting  foundry  supplies 
and  foundry  equipment,  (1)  from  Mil- 
waukee. WI.  to  Salt  Lake  C^ity,  UT. 
Denver,  CO,  Phoenix,  AZ,  and  Los  An- 
geles, Fontana.  Lynnwood,  Oakland, 
and  Oxnard,  CA,  and  (2)  from  Los  An- 
geles and  San  Francisco,  CA.  to  Port- 
land, OR,  Seattle,  WA,  and  ports  of 
entry  on  the  International  Boundary 
line  between  the  United  States  and 
Canada  at  or  near  Blaims,  WA,  under 
contract  with  United  Western  Sup- 
plies. Inc.,  of  Seattle,  WA.  (Hearing 
site:  Seattle  or  Olympia,  WA.) 


MC  134872  (Sub-ISF),  filed  January 
15.  1979.  Applicant:  GOSSELIN  EX- 
PRESS. LTD.,  141  Smith  Boulevard, 
Thetford  Mines,  Quebec.  Canada.  Rep- 
resentative: Neil  D.  Breslin,  600  Broad- 
way, Albany,  NY  12207.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  lawn 
movxrs,  garden  tractors,  lawn  trac- 
tors, attachments  for  lawn  mowers, 
garden  tractors,  and  lawn  tractors, 
snow  blowers,  hand-operated  rotary 
tillers,  and  self-propelled  machinery 
parts,  from  Minneapolis  and  Bums- 
viUe,  MN,  to  ports  of  entry  on  the  In- 
ternational Boundary  line  between  the 
United  States  and  Canada  at  Sault  Ste 
Marie,  Port  Huron,  and  Detroit.  MI. 
(Hearing  site:  Albany,  NY.) 

MC  135070  (Sub-22F),  filed  Novem- 
ber 28.  1978.  Applicant:  JAY  LINES, 
INC.,  P.O.  Box  30180.  Amarillo.  TX 
79120.  Representative:  Gailyn  L. 
Larsen.  P.O.  Box  81849,  Lincoln,  NE 
68501.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  citrus  fruits, 
citrus  products,  citrus  byproducts, 
juices,  beverages,  and  beverage  prep- 
arations, from  the  facilities  of  Tropi- 
cana  Products,  Inc.,  in  Manatee  and 
St.  Lucie  Counties,  FL.  to  points  in 
TX,  OK.  LA,  AR.  CO.  NE.  lA,  MO, 
and  KS.  (Hearing  site:  Bradenton,  FL, 
or  Amarillo.  TX.) 

Note.— Dual  operations  may  be  at  issue  in 
this  proceeding. 

MC  135082  (Sub-83F),  filed  January 
2,  1979.  Applicant:  ROADRUNNER 
TRUCKING,  INC..  Post  Office  Box 
26748,  415  Rankin  Road.  NE..  Albu- 
querque. NM  87125.  Representative: 
Randall  R.  Sain  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  refractories, 
brick,  tile,  and  commodities  used  in 
the  installation  of  refractories,  brick, 
and  tile  (except  commodities  in  bulk). 

(a)  t)etween  points  in  AZ,  CO,  and  NM. 

(b)  from  points  in  AZ.  CO,  and  NM  to 
points  in  AR,  CA.  KS.  LA.  NV.  MT. 
OK.  OR,  TX,  UT,  WA,  WY,  MO,  and 
ID,  (c)  from  Memphis,  TN,  and  points 
in  AR,  LA,  MO,  OK,  and  TX  to  points 
in  AZ.  CO,  and  NM,  and  (d)  from 
points  in  CA.  ID,  MT.  NV.  OR.  UT, 
WA.  and  WY  to  points  in  AZ,  CO,  and 


NM;  and  (2)  brick,  tile,  and  commod- 
ities used  in  the  installation  of  brick 
and  tile  (except  commodities  in  bulk), 
from  points  in  Los  Angeles  and 
Orange  Counties,  CA,  to  those  points 
In  the  United  States  in  and  east  of  ND, 
SD,  NE,  lA,  IL,  KY,  TN,  and  MS. 
(Hearing  site:  Albuquerque,  NM.  or 
Houston,  TX.) 

MC  135410  (Sub-34F),  fUed  Decem- 
ber 11.  1978.  Applicant:  COURTNEY 
J.  MUNSON,  d.b.a.  MUNSON 
TRUCKING,  P.O.  Box  266,  Mon- 
mouth, IL  61462.  Representative:  Ste- 
phen H.  Loeb,  Suite  200,  205  W.  Touhy 
Ave.,  Park  Ridge,  IL  60068.  To  operate 
as  a  common  carrier,  by  motor  vehicle. 
In  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  foundry 
shot  (except  in  bulk),  from  Wads- 
worth.  OH.  to  points  in  lA  and  IL.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  origin  and 
destined  to  the  indicated  destinations. 
(Hearing  site:  Chicago,  IL,  or  St.  Louis, 
MO.) 

MC  135410  (Sub-35F),  filed  Decem- 
ber 12,  1978.  Applicant:  COURTNEY 
J.  MUNSON,  d.b.a.  MUNSON 
TRUCKING,  P.O.  Box  266,  Mon- 
mouth. IL  61462.  Representative:  Ste- 
phen H.  Loeb,  Suite  200,  205  W.  Touhy 
Ave.,  Park  Ridge,  IL  60068.  To  operate 
as  a  common  carrier,  by  motor  vehicle. 
In  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  feed  and 
feed  ingredients  (except  commodities 
In  bulk),  from  the  faculties  of  Wells  at 
or  near  Monmouth,  IL,  to  points  in 
NY,  PA,  and  Cuyahoga  County,  OH, 
restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  the  indicated  destina- 
tions. (Hearing  site:  Chicago,  IL.) 

MC  136342  (Sub-15F),  filed  January 
15,  1979.  Applicant:  JACKSON  AND 
JOHNSON,  INC.,  Box  327.  Savannah, 
NY  13146.  Representative:  S.  Michael 
Richards,  P.O.  Box  225,  Webster,  NY 
14580.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  cranberries,  cran- 
berry products,  grapefruit,  grapefruit 
juice,  prunes,  and  prune  products,  in 
containers,  from  Middleboro,  MA,  and 
the  facilities  of  Ocean  Spray  Cranber- 
ries, Inc.,  at  Bordentown,  NJ.  and 
points  in  MA.  to  points  in  PA  on  and 
west  of  U.S.  Hwy  15  and  points  in  OH, 
under    contract    with    Ocean    Spray 


Cranberries,  Inc.,  of  Middleboro,  MA. 
(Hearing  site:  Boston.  MA,  or  New 
York,  NY.) 

Note.— Dual  operations  are  at  issue  in  this 
proceeding. 

MC  136546  (Sub-6P).  filed  December 
6,  1978.  Applicant:  PELTON  BROS. 
TRANSPORT  LIMITED,  R.R.  No.  3, 
Paris,  ON,  Canada  N3L  3E3.  Repre- 
sentative: William  J.  Hirsch,  Suite 
1125,  43  Court  St..  Buffalo.  NY  14202. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (l)(a)  reinforcing  steel  wire 
and  wire  mesh,  and  (b)  hot  rolled  xoire 
rods,  from  ports  of  entry  on  the  Inter- 
national Boiuidary  line  between  the 
United  States  tuid  Canada  in  MI  and 
NY  to  points  in  IL.  IN.  KY.  MI,  NY, 
OH,  PA,  and  WI,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (l)(a)  and  (b) 
above.  In  the  reverse  direction.  (Hear- 
ing site:  Buffalo,  NY.) 

MC  136989  (Sub-20F),  filed  February 
5,  1979.  Applicant:  R.  F.  BOX,  INC.. 
500  Kinley.  NE.  Albuquerque.  NM 
87104.  Representative:  Edwin  E.  Piper, 
Jr..  1115  Sandia  Savings  Bldg.,  Albu- 
querque, NM  87102.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  paints, 
wood  stains,  wood  filler,  wood  preser- 
vatives, and  caulking  compounds, 
from  the  facilities  of  Darworth  Co..  at 
or  near  Avon,  CT.  to  points  in  AZ,  CA, 
CO.  ID.  MT.  NV.  NM.  OR,  UT,  and 
WA.  under  contract  with  Darworth 
Co.,  of  Avon,  CT.  (Hearing  site:  Albu- 
querque. NM,  or  Washington,  DC.) 

MC  138144  (Sub-41F).  fUed  Novem- 
ber 24,  1978.  Applicant:  FRED  OLSON 
CO.,  INC.,  6022  West  State  Street,  MU- 
waukee,  WI  53213.  Representative: 
WUliam  D.  Brejcha.  10  South  La  Salle 
Street.  Suite  1600.  Chicago,  IL  60603. 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  sueh  commodities  as  are 
manufactured  or  distributed  by  manu- 
facturers of  (a)  buildings,  complete, 
knocked  down,  or  In  sections,  (b)  build- 
ing sections  and  panels,  (c)  materials, 
and  supplies  for  the  commodities  In 
(a)  and  (b)  above,  and  (d)  parts,  acces- 
sories, and  equipment  used  in  the  In- 
stallation of  the  commodities  in  (a). 
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(b).  and  (c)  above,  from  the  facilities 
of  Sonoco  Buildings,  a  Division  of 
Sonoco  Products  Co.,  at  or  near  Che- 
topa,  KS,  to  points  in  the  United 
States  (except  AK  and  HI);  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  the  commodities  in  (1) 
above,  from  points  in  the  United 
States  (except  AK  and  HI),  to  the 
facilities  of  Sonoco  Buildings,  a  Divi- 
sion of  Sonoco  Products  Co.,  at  or  near 
Chetopa,  KS.  restricted  to  the  trans- 
portation of  traffic  originating  at  or 
destined  to  the  facilities  of  Sonoco 
Buildings,  a  Division  of  Sonoco  Prod- 
ucts Co.  (Hearing  site:  Chicago,  IL.) 

MC  138279  (Sub-9P),  filed  January 
29,  1979.  Applicant:  CONALCO  CON- 
TRACT CARRIER,  INC.,  P.O.  Box 
968.  Jackson,  TN  38301.  Representa- 
tive: Robert  L.  Balcer,  618  United 
American  Bank  Bldg.,  Nashville,  TN 
37219.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  tile,  clay, 
earthenware,  and  china  fixtures,  and 
(2)  commodities  used  in  the  manufac- 
ture and  installation  of  the  commod- 
ities in  (1)  above,  (except  commodities 
in  bulk),  between  Fayette,  AL.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  United  States  (except  AK,  CT,  HI, 
MA,  ME,  NH,  RI,  and  VT),  under  con- 
tract with  American  Olean  Tile  Com- 
pany, of  Lansdale,  PA.  (Hearing  site: 
Washington,  DC.) 

MC  138741  (Sub-65F),  filed  Decem- 
ber 28.  1978.  Applicant:  AMERICAN 
CENTRAL  TRANSPORT,  INC.,  2005 
North  Broadway,  Joliet,  IL  60435. 
Representative:  Tom  B.  Kretsinger,  20 
East  Franklin.  Liberty,  MO  64068.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  building  materials,  and 
building  supplies,  (except  commodities 
in  bulk),  from  the  facilities  of  The  Ma- 
sonite  Corporation,  at  Little  Rock.  AR, 
to  Houston,  TX,  and  points  in  AL,  GA, 
LA,  MS,  NE,  OH,  and  those  points  in 
TX  on,  north,  and  east  of  a  line  begin- 
ning at  the  OK-TX  State  line  and  ex- 
tending along  U.S.  Hwy  281  to  junc- 
tion U.S.  Hwy  80,  and  then  along  U.S. 
Hwy  80  to  the  TX-LA  State  line;  and 
(2)  roofing  granules,  from  Annapolis. 
MO,  to  Little  Rock,  AR.  (Hearing  site: 
Little  Rock,  AR.) 

MC  138741  (Sub-66F),  filed  Decern- 
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ber  28.  1978.  Applicant:  AMERICAN 
CENTRAL  TRANSPORT.  INC.,  2005 
North  Broadway,  Joliet.  IL  60435. 
Representative:  Tom  B.  Kretsinger.  20 
East  Franklin,  Liberty.  MO  64068.  To 
operate  as  a  common  carrier,  by  motor 
vehicle.  In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting building  materials  and  build- 
ing supplies  (except  commodities  in 
bulk),  from  the  facilities  of  The  Ma- 
sonite  Conxiration.  at  Meridian,  MS, 
to  Houston.  TX.  and  points  In  AL,  AR. 
GA,  IL,  IN.  KS.  KY,  LA,  MO.  OH.  OK. 
TN,  and  those  pwints  in  TX  on.  north, 
and  east  of  a  line  beginning  at  the 
OK-TX  State  line  and  extending 
along  U.S.  Hwy  281  to  Junction  U.S. 
Hwy  80.  and  then  along  U.S.  Hwy  80 
to  the  TX-LA  State  line.  (Hearing  site: 
Little  Rock.  AR.) 

MC  138882  (Sub-193F).  filed  January 
12.  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES.  INC..  P.O. 
Drawer  707.  Troy.  AL  36081.  Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357,  Gladstone,  NJ  07934.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  roof  in- 
sulation, foam  products,  asbestos 
siding,  and  materials,  equipment,  and 
supplies  used  in  the  installation,  man- 
ufacture, and  sale  of  roof  insulation, 
foam  products,  and  asbestos  siding, 
(except  commodities  in  bulk),  between 
the  facilities  of  the  GAF  Corporation, 
at  or  near  St.  Louis.  MO,  on  the  one 
hand.  and.  on  the  other,  points  in  the 
United  States  (except  AK  and  HI),  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  origins 
and  destined  to  the  named  destina- 
tions. (Hearing  site:  New  York.  NY,  or 
Washington.  DC.) 

MC  138882  (Sub-195F).  filed  January 
12.  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES.  INC..  P.O. 
Drawer  707.  Troy.  AL  36081.  Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357.  Gladstone.  NJ  07934.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  pho- 
tographic equipment,  reproductive 
equipment,  and  parts  and  accessories 
for  photographic  equipment  and  re- 
productive equipment,  cleaning,  wash- 
ing, scouring,  vxed  killing,  and  soften- 
ing compounds,  chemicals,  paper, 
paper  products,  plastic  articles,  resins. 


dyes,  paints,  and  oxides  (except  com- 
modities in  bulk);  and  (2)  equipment, 
materials,  and  supplies  used  in  the 
manufacture  and  sale  of  commodities 
named  in  (1)  above,  (except  commod- 
ities in  bulk),  between  the  facilities  of 
the  GAF  Corporation,  at  or  near 
Linden.  NJ,  and  Shelby  and  Elyria, 
OH.  on  the  one  hand.  and.  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI),  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origins  and  destined  to  the 
named  destinations.  (Hearing  site: 
New  York,  NY,  or  Washington,  DC.) 

MC  138882  (Sub-197F),  filed  January 
12,  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES,  INC.,  P.O. 
Drawer  707,  Troy,  AL  36081.  Repre- 
sentative: George  A.  Olsen,  P.O.  Box 
357,  Gladstone.  NJ  07934.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  pho- 
tographic equipment,  reproductive 
equipment,  and  parts  and  accessories 
for  photographic  equipment  and  re- 
productive equipment,  cleaning,  wash- 
ing, scouring,  weed  killing,  and  soften- 
ing compounds,  chemicals,  paper, 
paper  products,  plastic  articles,  resins, 
dyes,  paints,  and  oxides  (except  com- 
modities in  bulk);  imd  (2)  equipment, 
materials,  and  supplies  used  in  the 
manufacture  and  sale  of  the  commod- 
ities named  in  (1)  above,  (except  com- 
modities in  bulk),  between  the  facili- 
ties of  the  GAF  Corporation,  at  or 
near  Portland.  OR  and  Calvert  City. 
KY.  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI),  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origins  and  destined  to  the 
named  destinations.  (Hearing  Site: 
New  York.  NY.  or  Washington.  DC.) 

MC  138882  (Sub-199P).  fUed  January 
15.  1979.  Applicant:  WILEY  SAND- 
ERS TRUCK  LINES.  INC..  P.O. 
Drawer  707.  Troy.  AL  36081.  Repre- 
sentative: James  W.  Segrest  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  bleach 
assistance  compound,  in  aluminum 
tote  bins,  from  South  Charleston,  WV. 
and  Luling.  LA,  to  Garland.  TX. 
(Hearing  Site:  St.  Paul.  MN,  or  Wash- 
ington. DC.) 

MC  139112  (Sub-17F).  fUed  January 


10.  1979.  Applicant:  CALEX  EX- 
PRESS, INC..  149  Warden  Avenue. 
Trucksville,  PA  18708.  Representative: 
Joseph  F.  Hoary,  121  South  Main 
Street.  Taylor.  PA  18517.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  confec- 
tionery and  cough  drops,  from  the 
facilities  of  Luden's  Inc.,  at  or  near 
Reading,  PA,  to  points  In  WA.  OR,  CA, 
TX.  OK.  NM.  UT,  CO.  and  AZ.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  named  origin  and 
destined  to  the  named  destinations. 
(Hearing  Site:  Washington,  DC.) 

Note.— Dual  operations  are  at  issue  in  this 
proceeding. 

MC  140389  (Sub-46F),  filed  January 

29,  1979.  Applicant:  OSBORN  TRANS- 
PORTATION. INC.,  P.O.  Box  1830, 
Gadsden,  AL  35902.  Representative: 
Clayton  R.  Byrd,  P.O.  Box  12566,  At- 
lanta, GA  30315.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  tran.sporling  such 
commodities  as  are  dealt  in  by  grocery 
and  good  business  houses,  (except 
commodities  in  bulk,  in  tank  vehicles), 
in  vehicles  equipped  with  mechanical 
refrigeration,  between  the  facilities  of 
Kraft.  Inc..  in  Clayton.  Cobb.  DeKalb, 
Fulton  and  Gwinnett  Counties,  GA.  on 
the  one  hand,  and,  on  the  other, 
points  in  AL.  FL.  KY.  LA,  MS.  NC,  SC, 
and  TN,  restricted  to  the  transporta- 
tion of  traffic  originating  at  and  des- 
tined to  the  indicated  points.  (Hearing 
site:  Atlanta.  GA.) 

MC  140829  (Sub-182F),  filed  January 

30.  1979.  Applicant:  CARGO  CON- 
TRACT CARRIER  CORP..  a  New 
Jersey  corporation,  P.O.  Box  206. 
Sioux  City,  lA  51102.  Representative: 
William  J.  Hanlon,  55  Madison  Ave., 
Morristown.  NJ  07960.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in 
bulk),  between  points  in  IL,  IN,  MI, 
MN.  MO.  OH,  TX,  and  WI,  restricted 
to  the  transportation  of  traffic  origi- 
nating at  or  destined  to  the  facilities 
of  Ford  Motor  Company.  (Hearing 
site:  Washington.  D.C.) 

Note.— Dual    operations    are    involved    In 
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this  proceeding. 

MC  141426  (Sub-14F),  filed  Decem- 
ber 13,  1978.  Applicant:  WHEATON 
CARTAGE  CO.,  a  corporation,  Mill- 
ville,  NJ  08332.  Representative:  E.  Ste- 
phen Heisley,  805  McLachlen  Bank 
Bldg.,  666  Eleventh  St..  NW.,  Washing- 
ton. D.C.  20001.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  (1)  plastic 
articles,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  distribution  of  plastic  articles,  be- 
tween Pitman.  NJ,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States  (except  AK  and  HI),  under  con- 
tract with  Andbro.  Inc..  of  Pitman.  NJ. 
(Hearing  site:  Philadelphia.  PA.  or 
Washington.  D.Cv)   ~ 

Note,— Dual    operations   are   Involved   in 
this  proceeding. 

MC  141804  (Sub-155F).  filed  Decem- 
ber 6.  1978.  Applicant:  WESTERN  EX- 
PRESS, division  of  Interstate  Rental, 
Inc.,  a  Nevada  corporation,  P.O.  Box 
3488,  Ontario,  CA  91761.  Representa- 
tive: Frederick  J.  Coffman  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over- 
irregular  routes,  transporting  motor 
vehicle  parts  and  motor  vehicle  acces- 
sories, from  points  in  CA  to  points  in 
NJ,  FL,  VA,  and  LA.  (Hearing  site:  Los 
Angeles  or  San  Francisco,  CA.) 

MC  142930  (Sub-IF),  filed  December 
6,  1978.  Applicant:  MARLEN  SYS- 
TEMS, INC.,  88  Twin  Oaks  Oval, 
Springfield,  NJ  07081.  Representative: 
Charles  J.  Williams,  1815  Front  St., 
Scotch  Plains,  NJ  07076.  To  operate  as 
a  contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  wearing 
apparel,  and  materials,  equipment, 
and  supplies  used  in  the  manufacture 
or  distribution  of  wearing  apparel, 
(except  commodities  in  bulk),  between 
Enfield.  (TT.  and  New  York.  NY,  on 
the  one  hand,  and,  on  the  other, 
points  in  AZ,  CA,  CO,  CT,  FL,  GA,  IL, 
IN,  KS,  MD,  Ml,  MN,  MO,  NJ,  NM. 
NY.  NC.  OH,  OK,  OR,  SC,  TX,  VA, 
WA,  WI,  and  DC,  imder  contract  with 
Casual  Comer.  Inc..  of  Enfield.  CT. 
(Hearing  site:  New  York.  N.Y.) 

MC  143002  (Sub-6F).  filed  January 
22.  1979.  Applicant:  C.D.B.,  INC.,  5170 
36th  Street,  S.E.,  Grand  Rapids,  MI 
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49508.  Representative:  Karl  L.  Got- 
ting,  1200  Bank  of  Lansing  Building, 
Lansing.  MI  48933.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  house- 
hold and  personal  care  products,  and 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
household  and  personal  care  products, 
between  Ada,  MI,  on  the  one  hand, 
and,  on  the  other,  Seattle,  WA,  under 
contract  with  Amway  Corporation,  of 
Ada,  MI.  (Hearing  site;  Grand  Rapids 
or  Lansing,  Mi.) 

Note.— Dual  operations  are  at  issue  In  this 
proceeding. 

MC  143059  (Sub-54F),  filed  January 
29,  1979.  Applicant:  MERCER 
TRANSPORTATION  CO.,  a  Texas 
corporation,  P.O.  Box  35610,  Louis- 
ville, KY  40232.  Representative:  J.  L. 
Stone  (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  for  foreign  com- 
merce, over  irregular  routes,  trans- 
porting aluminum  and  aluninum 
alloy  ingots,  and  zinc  alloy  ingots. 
from  the  facilities  of  Aluminum 
Smelting  &  Refining  Co,  at  or  near 
Maple  Heights,  OH,  to  those  points  in 
the  United  States  in  and  east  of  ND. 
SD,  NE,  KS,  OK,  and  TX,  restricted  to 
the  transportation  of  traffic  originat- 
ing at  the  named  origin.  (Hearing  site: 
Louisville,  KY,  or  Washington,  DC.) 

MC  143267  (Sub-43F).  filed  Decem- 
ber 12.  1978.  AppUcant:  CARLTON 
ENTERPRISES.  INC..  4588  State 
Route  82.  Mantua.  OH  44255.  Repre- 
sentative: Neal  A.  Jackson,  1155  15th 
St..  NW..  Washington.  DC  20005.  To 
operate  as  a  comm^on  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting refractory  products,  from  the 
facilities  of  Kaiser  Aluminum  and 
Chemical  Corporation,  Refractories, 
Division,  at  or  near  Mexico,  MO,  to 
points  in  CT,  DE,  IN,  KY,  MD,  MI, 
MN,  NJ,  NY,  OH,  PA,  TN,  VA,  WV, 
and  WI.  (Hearing  site:  Washington, 
DC,  or  Cleveland,  OH.) 

MC  143590  (Sub-6F).  filed  December' 
4,  1978.  Applicant:  NEW  HAMP- 
SHIRE CONTINENTAL  EXPRESS, 
INC.,  P.O.  Box  4956,  Manchester,  NH 
03108.  Representative:  Steven  K. 
Kuhlmann,  P.O.  Box  82028.  Lincoln, 
NE  68501.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
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or  foreign  commerce,  over  Irregular 
routes,  transporting  used  X-ray  films, 
and  such  commodities  as  are  used  in 
the  processing  of  used  X-ray  films, 
from  points  in  the  United  States 
(except  AK  and  HI),  to  the  facilities  of 
Keltek  Processing.  Inc.,  at  or  near 
Wannick,  RI.  (Hearing  site:  Manches- 
ter, NH.) 

MC  143691  (Sub-17F),  filed  Decem- 
ber 28,  1978.  Applicant:  PONY  EX- 
PRESS COURIER  CORP.,  P.O.  Box 
4313,  Atlanta,  GA  30302.  Representa- 
tive: Steven  J.  Thatcher  (same  address 
as  applicant).  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  such  commercial 
papers,  documents,  film  and  written 
instruments  (except  currency  and  ne- 
gotiable securities)  as  are  used  in  the 
business  of  banks  and  banking  institu- 
tions, (1)  between  Denver,  CO,  on  the 
one  hand,  and,  on  the  other,  points  in 
Denver,  Jefferson,  Adams,  Arapahoe, 
Boulder,  and  Douglas  Counties,  CO. 
and  (2)  l)etween  Santa  Fe  and  Albu- 
querque. NM,  on  the  one  hand,  and. 
on  the  other,  points  in  Bernalillo,  Tor- 
rance, Mora,  San  Miguel,  Santa  Fe, 
Los  Alamos,  Rio  Arriba,  Sandoval, 
Taos,  Valencia,  and  Guadelupe  Coun- 
ties, NM,  in  (1)  and  (2)  above,  restrict- 
ed to  the  transportation  of  traffic 
having  a  prior  or  subsequent  move- 
ment by  air,  under  contract  with 
banks,  banking  institutions,  and  bank- 
owned  computer  centers.  (Hearing 
site:  Denver.  CO,  or  Albuquerque. 
NM.) 

MC  143966  (Sub-3F),  filed  December 

18,  1978.  Applicant:  GERALD 
STAGER  and  DENNIS  DRDA,  a  part- 
nership, d.b.a.  STAGER-DRDA 
TRANSPORTATION,  5942  Hills- 
brough  Road,  Rockford.  IL  61109. 
Representative:  Donald  S.  MuUins. 
4704  W.  Irving  Park  Road,  Chicago,  IL 
60641.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  malt  beverages 
and  advertising  materials,  from  St. 
Paul,  MN,  to  the  facilities  of  D  and  D 
Distributing  Co.,  Inc.,  at  or  near  Rock- 
ford.  IL,  under  contract  with  D  and  D 
Distributing  Co.,  Inc.,  of  Rockford,  IL. 
(Hearing  site:  Chicago,  IL.) 

MC  144386  (Sub-3F),  filed  December 

19,  1978.  Applicant:  WILLIAM  B. 
BLANEY,    JOHN    D.    BLANEY,    JR.. 


and  JAMES  M.  BLANEY,  a  partner- 
ship, d.b.a.  BLANEY  FARMS.  R.D. 
No.  1.  Box  218B.  Perryopolis.  PA 
15473.  Representative:  Robert  D.  Ka- 
linoski.  2310  Grant  Building,  Pitts- 
burgh, PA  15219.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  beer,  in 
containers,  (a)  from  the  facilities  of 
Stroh  Brewing  Company.  Inc..  at  De- 
troit, MI,  (b)  from  the  facilities  of  C. 
Schmidt  and  Sons.  Inc..  at  Cleveland. 
OH,  and  (c)  from  the  facilities  of 
Frankenmuth  Bavarian  Beer  Compa- 
ny, at  Frankenmuth,  MI,  to  the  facili- 
ties of  R.  A.  Mateucci  Beer  Distribu- 
tors. Inc.,  at  Rice's  Landing,  PA,  under 
contract  with  R.  A.  Mateucci  Beer  Dis- 
tributors, Inc.,  of  Rice's  Landing,  PA. 
(Hearing  site:  Pittsburgh,  PA,  or 
Washington,  DC.) 

MC  144630  (Sub-5F),  filed  December 
12,  1978.  Applicant:  STOOPS  EX- 
PRESS, INC.,  2239  Malibu  Ct.,  Ander- 
son, IN  46011.  Representative:  Donald 
W.  Smith.  P.O.  Box  40659.  Indianapo- 
lis, IN  46204.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  or  used  by  manufactur- 
ers of  glass  and  glass  products  (except 
commodities  in  bulk),  between  the 
facilities  of  Anchor  Hocking  Corpora- 
tion, at  points  In  IN,  OH.  PA,  and  WV. 
on  (he  one  hand,  and,  on  the  other, 
points  in  AZ.  CA,  CO,  ID,  MT.  NV. 
NM,  OR.  WA.  TN.  GA,  NC,  SC,  FL. 
and  WY.  (Hearing  site:  Washington, 
DC.) 

MC  144709  (Sub-4F),  filed  December 
18,  1978.  Applicant:  MINERAL  CAR- 
RIERS, INC.,  P.O.  Box  110,  Bound 
Brook,  NY  08805.  Representative:  Paul 
J.  Keeler,  P.O.  Box  253,  S.  Plainfield, 
NJ  07080.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  ground  coffee,  in 
dump  trailers,  from  Freehold,  NJ,  to 
Gonvick,  MN,  under  continuing  con- 
tract with  The  Nestle  Company,  Inc., 
to  White  Plains,  NY.  (Hearing  rite: 
Newark,  NJ,  or  New  York,  NY.) 

Note.— Dual  operations  may  be  Involved 
in  this  proceeding. 

MC  144927  (Sub-6F),  filed  November 
27,  1978.  Applicant:  REMINGTON 
FREIGHT  LINES.  INC..  Box  315.  U.S. 
24  West.  Remington,  IN  47977.  Repre- 


sentative: Robert  B.  Hebert,  320  North 
Meridian  St.,  777  Chamber  of  Com- 
merce Bldg..  Indianapolis,  IN  46204. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting ID  foodstuffs  (except  commod- 
ities in  bulk),  from  the  facilities  of 
Griffith  Laboratories,  U.S.A.,  Inc.,  at 

(a)  Union  City  and  Los  Angeles,  CA, 

(b)  Alsip  and  Chicago,  IL,  (c)  Lithonia, 
GA,  (d)  Union,  NJ.  and  (e)  Maryland. 
TN.  to  points  in  the  United  States 
(except  AK  and  HI);  and  (2)  materials 
and  supplies  used  in  the  manufacture 
of  foodstuffs  (except  commodities  in 
bulk),  in  the  reverse  direction.  (Hear- 
ing site:  Indianapolis.  IN.  or  Washing- 
ton. DC.) 

Note.— Dual  operations  are  Involved. 

MC  145072  (Sub-5F).  filed  December 
11,  1978.  Applicant:  M.  S.  CARRIERS, 
INC..  7372  Eastern  Avenue.  German- 
town.  TN  38138.  Representative:  A. 
Doyle  Cloud.  Jr.,  2008  Clark  Tower. 
5100  Poplar  Avenue.  Memphis.  TN 
38137.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (l)(a)  heating  and 
refrigeration  equipment,  parts,  materi- 
als, and  supplies  used  in  the  distribu- 
tion of  heating  and  refrigeration 
equipment,  from  Grenada.  MS.  to 
points  in  NY.  NJ.  PA.  MD,  CT.  VA. 
WV.  GA.  IL.  TN.  TX.  OH.  MI.  lA.  WI. 
and  DC;  and  (b)  steel  and  aluminum, 
and  parts,  materials,  and  supplies 
used  in  the  manufacture  of  heating 
and  refrigeration  equipment,  in  the  re- 
verse direction;  and  (2)  heating  and  re- 
frigeration equipment,  parts,  materi- 
als, and  supplies  used  in  the  manufac- 
ture of  heating  and  refrigeration 
equipment,  between  Spirit  Lake.  lA. 
Louisville.  KY.  and  Grenada,  MS. 
(Hearing  site:  Memphis,  TN.) 

Note.— Dual  operations  are  at  issue  in  this 
proceeding. 

MC  145220  (Sub-3F),  filed  November 
6.  1978.  Applicant:  IREDELL  MILK 
TRANSPORTATION,  INC.,  Route  3, 
Box  368,  Mooresvllle,  NC  28115.  Rep- 
resentative: George  W.  Clapp,  P.O. 
Box  836.  Taylors.  SC  29687.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting citrus  juice  and  citrus  juice 
concentrate.  In  bulk.  In  tank  vehicles, 
from  points  in  FL.  to  points  in  NC. 


Condition:  Prior  or  coincidental  can- 
cellation, as  requested  In  application, 
of  permits  in  Nos.  MC  141534  and  MC 
141534  (Sub-3).  (Hearing  site:  Winston- 
Salem,  NC.) 

MC  145399  (Sub-3F),  filed  December 
6.  1978.  Applicant:  SHAY  DISTRIB- 
UTING CO.,  INC.,  P.O.  Box  3557. 
Orange.  CA  92665.  Representative: 
Paul  M.  Daniell,  P.O.  Box  872,  Atlan- 
ta, GA  30301.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  commercial 
laundry  tumblers  and  drying  equip- 
ment, from  Louisville,  KY,  to  points  In 
AZ.  CA,  FL,  GA,  NV.  NM.  OR.  fx. 
UT,  and  WA,  and  (2)  washing  and 
cleaning  compounds,  (except  commod- 
ities in  bulk),  from  Cincinnati,  OH,  to 
points  in  AZ,  CA,  FL.  GA.  NV.  NM. 
OR.  TX,  UT,  and  WA.  (Hearing  site: 
Louisville,  KY.) 

Note.— Dual  operations  may  be  Involved 
in  this  proceeding. 

MC  145402  (Sub-2F),  filed  December 
6.  1978.  Applicant:  LAKE  LINE  EX- 
PRESS. INC..  P.O.  Box  566.  Wausau. 
WI  54401.  Representative:  Richard  A. 
Westley.  4506  Regent  Street.  Suite 
100.  Madison.  WI  53705.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general 
commodities  (except  articles  of  unusu- 
al value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
Between  Milwaukee,  WI,  and  Kalama- 
zoo. MI:  over  Interstate  Hwy  94,  serv- 
ing all  intermediate  points  in  MI  only. 

(2)  Between  Michiana.  MI.  and  Grand 
Rapids.  MI:  From  Michiana.  MI  over 
U.S.  U.S.  Hwy  12  to  junction  U.S.  Hwy 
131,  then  over  U.S.  Hwy  131  to  Grand 
Rapids,  MI,  and  return  over  the  same 
route.  ser\'ing  all  Intermediate  points. 

(3)  Between  Niles.  MI.  and  Three 
Rivers.  MI:  over  MI  Hwy  60.  serving 
all  intermediate  points.  (4)  Between 
Niles.  MI.  and  junction  MI  Hwy  51  and 
Interstate  Hwy  94:  over  MI  Hwy  51. 
ser\'ing  all  intermediate  points.  (5)  Be- 
tween Niles.  MI.  and  junction  U.S. 
Hwy  33  and  Interstate  Hwy  196:  over 
U.S.  Hwy  33  serving  all  Intermediate 
points,  (6)  Between  Allegan,  MI,  and 
Plainwell,  MI:  over  MI  Hwy  89  serving 
all  intermediate  points,  (7)  Between 
Grand  Rapids.  MI,  and  junction  Inter- 


state Hwy  94  and  Interstate  Hwy  196: 
over  Interstate  Hwy  196,  serving  all  in- 
termediate points,  and  serving  In  con- 
nection with   routes  (1)  through  (7) 
above  all  off-route  points  In  Berrien 
and  Cass  Counties,  MI,  and  all  off- 
route  points  In  St.  Joseph  County,  MI 
west   of  U.S.  Hwy   131.   (8)  Between 
Rhinelander,  WI,  and  Miwaukee,  WI: 
From  Rhinelander,  WI  over  U.S.  Hwy 
8  to  junction  U.S.  Hwy  51,  then  over 
U.S.  Hwy  51  to  junction  WI  Hwy  78, 
then  over  WI  Hwy  78  to  Interstate 
Hwy  94.  then  over  Interstate  Hwy  94 
to  Milwaukee,  WI,  and  return  over  the 
same  route,  serving  the  Intermediate 
pofhts  of  i'omahawk,  Merrill.  Wausau. 
and  Stevens  Point.  WI.  (9)  Between 
Green  Bay.  WI.  and  Milwaukee.  WI: 
(a)  over  U.S.  Hwy  41.  and  (b)  From 
Green  Bay.  WI  over  U.S.  Hwy  141  to 
junction  Interstate  Hwy  43.  then  over 
Interstate  Hwy  43  to  Milwaukee.  WI, 
and  return  over  the  same  route,  serv- 
ing tlxe  intermediate  points  of  Apple- 
ton.    Oshkosh.    Fond    du    Lac,    Man- 
itowoc, and  Sheboygan.  WI.  (10)  Be- 
tween Rhinelander.  WI.  and  Appleton, 
WI:  From  Rhinelander.  WI  over  UJS. 
Hwy  8  to  junction  U.S.  Hwy  45.  then 
over  U.S.  Hwy  45  to  junction  WI  Hwy 
76.  then  over  WI  Hwy  76  to  Appleton, 
WI,  and  return  over  the  same  route, 
serving    the    intermediate    points    of 
Antlgo,  CllntonvlUe.  and  New  London, 
WI,  (11)  Between  Wausau,  WI,  and 
Green  Bay.  WI:  over  WI  Hwy  29,  serv- 
ing     the      Intermediate      point      of 
Schawano,    WI,    (12)    Between    Man- 
iotwoc,   WI,   and  Stevens  Point,  WI: 
over  U.S.  Hwy  10.  sen-ing  the  Interme- 
diate points  of  Appleton  and  Brilllon, 
WI,  (13)  Between  Manitowoc,  WI,  and 
Fond  du  Lac,  WI:  over  U.S.  Hwy  151, 
serving  the  Intermediate  jxjlnt  of  Chil- 
ton,   WI,     restricted    In    routes    (8) 
through    (13)    above    against    traffic 
moving  between  points  in  WI  in  inter- 
state commerce,  (14)  Between  north 
junction  Interstate  Hwy  94,  and  Inter- 
state Hwy  294,  and  south  junction  In- 
terstate Hwy  94  and  Interstate  Hwy 
294:  over  Interstate  Hwy  294  as  an  al- 
ternate  route   for   operating   conven- 
ience  only,   serving   no    Intermediate 
points,  and  (15)  Between  west  junction 
Interstate  Hwy  90  and  Interstate  Hwy 
94  and  east  junction  Interstate  Hwy  90 
and  Interstate  Hwy  94:  over  Interstate 
Hwy  90,  as  an  alternate  route  for  oper- 
ating convenience  only,  ser\'ing  no  in- 
termediate points.  (Hearing  site:  Ap- 
pleton or  Milwaukee,  WI.) 


MC  145406  (Sub-4F),  filed  November 
27,  1978.  Applicant:  MIDWEST  EX- 
PRESS, INC..  380  East  Fourth  St.,  Du- 
buque, lA  52001.  Representative:  Rich- 
ard A.  Westley,  4506  Regent  St..  Suite 
100.  Madison,  WI  53705.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
frozen  donuts,  from  the  facilities  of 
Prestige  Donuts,  Inc.,  at  or  near  Cln- 
climatl.  OH,  to  points  along  the  Inter- 
national boundary  line  between  the 
United  States  and  Canada  in  MI  and 
NY.  (2)  frozen  foodstuffs,  from  the 
facilities  of  Blue  Star  Foods,  at  or  near 
Omaha,  NE,  to  points  along  the  inter- 
national boundary  .line  between  the 
United  States  and  Canada  in  MI  and 
NY,  and  (3)  bacon,  from  the  facilities 
of  Sugar  Creek  Packing  Co..  at  or  near 
Bloomington.  IL,  Dayton  and  Wash- 
ington Court  House.  OH.  (a)  to  points 
along  the  international  boundary  line 
between  the  United  States  and  Canada 
in  MI.  NY.  and  WA.  and  (b)  to  points 
m  AL.  LA.  IL.  IN.  MN.  MS.  ND.  PA. 
and  WI.  (Hearing  site:  Milwaukee.  WI. 
or  Chicago.  IL.) 

MC  145516  (Sub-2F).  filed  December 
20.  1978.  Applicant:  T.  G.  STEGALL 
TRUCKING  CO.,  INC..  6333  IdlewUd 
Rd.,  Charlotte,  NC  28212.  Representa- 
tive: Triston  G.  Stegall,  Jr.  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  ba- 
nanas, in  vehicles  equipped  with  me- 
chanical refrigeration,  from  Charles- 
ton, SC,  to  Charlotte  and  Raleigh,  NC. 
(Hearing  site:  Charlotte,  NC,  or  Wash- 
ington, DC.) 

MC  145526  (Sub-IF),  filed  December 
15,  1978.  Applicant:  CTC  TRANSPOR- 
TATION. INC..  431  Gravier  St.,  New 
Orleans,  LA  70130  Representative:  Sol 
H.  Proctor.  1101  Blackstone  Bldg., 
Jacksonville,  FL  32202.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  gen- 
eral commodities  (except  those  of  un- 
usual value,  classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
those  requiring  special  equipment,  and 
motor  vehicles),  in  containers  or  trail- 
ers, having  an  Immediately  prior  or 
subsequent  movement  by  water,  and 
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(2)  empty  containers,  trailers  and 
trailer  chassis,  between  Charleston, 
SC,  Jacksonvtlle.  FL,  New  Orleans,  LA, 
and  Savannah.  GA,  on  the  one  hand, 
and.  on  the  other,  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  New  Orleans,  LA,  or  Savannah, 
CA.) 

MC  145736  (Sub-IF).  filed  December 
8.  1978.  Applicant:  EDMOND  JOSEPH 
RAINVILLE.  135  Homeslde  Ave., 
Stoney  Creek,  ON,  Canada  L8G  3G9. 
Representative:  William  J.  Hirsch, 
Suite  1125,  43  Court  St.,  Buffalo,  NY 
14202.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  crane  boom  sec- 
tions, between  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Buffalo,  NY.) 

MC  145797  (Sub-2F),  filed  December 
12,  1978.  Applicant:  NANCY  TRANS- 
PORTATION. INC.,  429  Stablestone 
Drive,  Chesterfield,  MO  63017.  Repre- 
sentative: Herbert  Alan  Dubln,  1320 
Penwick  Lane,  Silver  Spring,  MD 
20910.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  drugs  and  chemi- 
cals, (except  commodities  in  bulk,  in 
tank  vehicles).  (I)  from  Elkhart,  IN,  to 
St.  Louis.  MO  and  points  In  TX,  and 
(II)  from  (1)  the  facilities  of  Mallinck- 
rodt.  Inc.,  at  St.  Louis,  MO,  and  (2) 
the  facilities  of  Monsanto,  at  (a)  St. 
Louis,  MO  and  (b)  Sauget,  IL,  to  Elk- 
hart and  South  Bend.  IN.  (Hearing 
site:  St.  Louis.  MO,  or  Washington, 
DC.) 

MC  145844P.  filed  December  4,  1978. 
Applicant:  J.  H.  RUSSELL  d.b.a.  J.  H. 
RUSSELL  TRUCKING,  R.D.  1,  War- 
riors Mark,  PA  16877.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  fertiliz- 
er, lime,  and  agricultural  chemicals, 
between  points  in  MD,  NJ,  OH,  and 
PA,  under  contract(s)  with  Helena 
Chemical  Company,  of  Memphis,  TN. 
(Hearing  site:  Pittsburgh.  PA,  or 
Washington.  DC.) 

MC  145850F.  filed  December  6.  1978. 
Applicant:  MALCOLM  HUMPHREYS, 
d.b.a.  HUMPHREYS  TRUCKING. 
Route  5.  Box  685.  Prattville.  AL  36067. 
Representative:  William  P.  Jackson. 
Jr..  3426  N.  Washington.  Blvd..  P.O. 
Box  1240.  Arlington.  VA  22210.  To  op- 


erate as  a  contract  carrier,  by  motor 
vehicle.  In  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  paper  and  paper  articles, 
(except  commodities  in  bulk),  from 
the  facilities  of  Union  Camp  Corpora- 
tion, at  or  near  Prattville,  AL,  to 
points  in  AL,  MS.  GA.  TN.  SC.  NC. 
VA.  FL,  and  KY;  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  or  distribution  of  paper 
and  paper  articles,  except  commod- 
ities in  bulk),  in  the  reverse  direction, 
under  contract  with  Union  Camp  Cor- 
poration, Wayne,  NJ.  (Hearing  site: 
Montgomery.  AL,  or  Washington,  DC.) 

MC  145939  (Sub-IF),  filed  January 
19,  1979.  Applicant:  ATLANTIC  CAR- 
RIERS, INC.,  Box  284,  Atlantic,  lA 
50022.  Representative:  James  F. 
Crosby.  P.O.  Box  37205.  Omaha.  NE 
68137.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  feed  and  feed  in- 
gredients, between  points  in  IL.  IN.  lA. 
MI.  MN.  NE.  SD.  and  WI.  (Hearing 
site:  Omaha.  NE.) 

Note.— Dual  operations  are  Involved  in 
this  proceeding. 

MC    145940F.    filed    December    22. 

1978.  Applicant:  DIXIE  REFRIGER- 
ATED. INC..  Battlesliip  Parkway.  P.O. 
Box  2163.  Mobile.  AL  36601.  Repre- 
sentative: James  David  Mills.  P.O.  Box 
2664.  Mobile,  AL  36601.  To  operate  as 
a  common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1) 
paper  and  paper  articles,  chemicals  in 
bags  and  in  drums,  textiles,  textile 
products,  and  fertilizer  In  bags,  and  (2) 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
paper  and  paper  articles,  chemicals  In 
bags  and  In  drums,  textiles,  textile 
products  and  fertilizers  in  bags),  in 
containers,  from  Atmore  and  Mcin- 
tosh, AL.  Pensacola,  FL.  Pascagoula, 
MS.  and  points  In  Baldwin  and  Mobile 
Counties.  AL,  to  points  In  CA,  OR, 
WA,  AZ.  NV.  UT.  NM.  WY.  CO.  and 
ID.  restricted  in  (2)  to  the  transporta- 
tion of  traffic  having  an  immediately 
prior  movement  by  water.  (Hearing 
site:  Mobile.  AL,  or  New  Orleans,  LA.) 

MC  145941  (Sub-2F).  filed  January  4. 

1979.  Applicant:  FREDRICKS  & 
REESE.     INC..     71-36     Myrtle     Ave.. 


Glendale,  NY  11227.  Representative: 
Michael  R.  Werner.  P.O.  Box  1409.  167 
Fairfield  Rd..  Fairfield.  NJ  07006.  To 
operate  as  a  common  carrier,  by  motor 
vehicle.  In  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting stock  market  printed  materi- 
als, from  New  York.  NY.  to  Hartford. 
CT.  Philadelphia.  PA.  Chicago,  IL, 
Baltimore,  MD,  Boston,  MA,  and 
Washington.  DC.  (Hearing  site:  New 
York.  NY.) 

MC  145986F,  filed  December  18. 
1978.  Applicant:  EVERETT  P.  GLAZE. 
38  West  Hlnman  Ave..  Columbus.  OH 
43207.  Representative:  Richard  H. 
Brandon,  P.O.  Box  97,  220  West 
Bridge  St.,  Dublin,  OH  43017.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  commodities 
In  bulk,  and  those  requiring  special 
equipment),  between  points  In 
Pickaway  County,  OH,  on  the  one 
hand.  and.  on  the  other,  points  in  OH. 
restricted  to  the  transportation  of 
traffic  having  prior  or  subsequent 
movement  by  rail.  (Hearing  site:  Co- 
lumbus. OH.) 

MC  146101F,  filed  January  2,  1979. 
Applicant:  MIDSTATES  REFRIGER- 
ATED EXPRESS.  INC..  P.O.  Box  420. 
East  Chicago.  IN  46312.  Representa- 
tive: Donald  W.  Smith,  P.O.  Box 
40659,  Indianapolis,  IN  46240.  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle. In  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting frozen  foodstuffs,  between  the 
facilities  of  Continental  Freezers  of  Il- 
linois, at  Chicago,  IL.  on  the  one  hand, 
and,  on  the  other,  points  in  IN.  IL.  MI. 
OH.  KY.  MO.  KS.  WI.  lA.  NE.  and 
those  in  PA  on  and  west  of  Interstate 
Hwy  79.  under  contract  with  Conti- 
nental Freezers  of  Illinois,  of  Chicago, 
IL.  Common  control  is  Involved.  (Hear- 
ing site:  Chicago,  IL.) 

MC  145982F,  filed  December  11, 
1978.  Applicant:  MOTOR  TRANS- 
PORTATION COMPANY.  INC..  141 
North  Laurel  Street.  Hazleton.  PA. 
Representatl\e:  S.  Harrison  Kahn. 
Suite  733  Investment  Bldg..  Washing- 
ton. DC  20005.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 


irregular  routes,  transporting  passen- 
gers and  their  baggage  in  the  same  ve- 
hicle with  passengers.  In  round  trip 
special  and  charter  operations,  begin- 
ning and  ending  In  that  part  of  PA 
bounded  by  junction  of  the  PA  North- 
east Turnpike  with  Interstate  Hwy  80. 
then  along  the  Turnpike  to  Its  Junc- 
tion with  U.S.  Hwy  209.  then  along 
U.S.  Hwy  209  to  its  junction  with  PA 
Hwy  54.  then  along  PA  Hwy  54  to  its 
junction  with  PA  Hwy  339.  then  along 
PA  Hwy  339  to  its  junction  with  Inter- 
state Hwy  80.  and  then  along  Inter- 
sUte  Hwy  80  to  Its  junction  with 
Northeast  PA  Turnpike.  Including 
points  on  the  named  highways,  and 
Lansford,  Summit  Hill,  Normal 
Square,  and  New  Mahoning,  PA.  and 
extending  to  points  In  the  United 
States  on  and  east  of  a  line  beginning 
at  the  mouth  of  the  Mississippi  River, 
and  extending  along  thp  Mississippi 
River  to  its  junction  with  the  western 
boundary  of  Itasca  County.  MN.  then 
northward  along  the  western  bound- 
aries of  Itasca  and  Koochiching  Coun- 
ties. MN.  to  the  international  bound- 
ary line  between  the  United  States 
and  Canada.  RESTRICTTION:  No 
transportation  shall  be  performed 
from  or  to  Hauto.  Hometown.  Lake- 
wood,  or  Mahanoy  City,  PA.  (Hearing 
site:  Hazleton  or  Wilkes  Barre,  PA.) 

MC  146172F,  filed  January  16,  1979. 
Applicant:  UNIVERSAL  COACHES, 
INC..  388  Frenchmen  Street,  New  Or- 
leans, LA  70122.  Representative:  Max- 
well A.  Howell,  1100  Investment  Build- 
ing. 1511  K  Street.  NW..  Washington. 
DC  20005.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  passengers  and 
their  baggage  in  the  same  vehicle  with 
passengers.  In  round  trip  special  and 
charter  operations,  beginning  or 
ending  at  points  in  LA  and  MS.  and 
extending  to  points  in  the  United 
States  (including  AK.  excluding  HI). 
(Hearing  site:  New  Orleans.  LA,  or 
Washington.  DC.) 

[FR  Doc.  79-7712  Piled  3-14-79;  8:45  ami 
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March  7,  1979. 

Petitions  por  Modification,  Inter- 
pretation, OR  Reinstatement  of  Op- 
erating Rights  Authority 

The  following  petitions  seek  modifi- 
cation or  interpretation  of  existing  op- 
eration rights  authority,  or  reinstate- 
ment of  terminated  operating  rights 
authority. 

All  pleadings  and  documents  must 
clearly  specify  the  suffix  (e.g.  Ml  F. 
M2  F)  numbers  where  the  docket  is  so 
identified  in  this  notice. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  requested  au- 
thority must  be  filed  with  the  Com- 
mission within  30  days  after  the  date 
of  this  notice.  Such  protests  shall 
comply  with  Special  Rule  247(e)  of  the 
Commission's  General  Rules  of  Prac- 
tice (49  CFR  1100.247) '  and  shall  in- 
clude a  concise  statement  of  protes- 
tant's  interest  in  the  proceeding  and 
copies  of  Its  conflicting  authorities. 
Verified  statements  in  opposition 
should  not  be  tendered  at  this  time.  A 
copy  of  the  protest  shall  be  served 
concurrently  upon  petitioner's  repre- 
sentative, or  petitioner  if  jio  repre- 
sentative is  named. 

MC  7698  (MIF)  (Notice  of  Filing  Pe- 
tition to  Modify  Certificate),  filed  No- 
vember 20,  1978.  Petitioner:  FOWLER 
&  WILLIAMS,  INC.,  1301  Meylert 
Avenue,  Scranton,  PA  18501.  Repre- 
senUtlve:  Michael  R.  Werner.  P.O. 
Box  1409,  167.  Fairfield  Road,  Fair- 
field, N.J.  07006.  Petitioner  holds  a 
motor  comm.on  carrier  certificate  in 
M07698,  issued  March  28,  1956  au- 
thorizing In  part,  transportation  over 
irregular  routes  of:  General  Commod- 
ities (except  those  of  unusual  value. 
Class  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  In  bulk,  commodities  re- 
quiring special  equipment).  Between 
points  In  Bergen,  Essex,  Hudson, 
Morris,  Passaic,  Unloi^,  Middlesex, 
Monmouth,  Hunterdon,  and  Somerset 
Counties,  NJ,  on  the  one  hand,  and,  on 
the  other,  points  in  Pennsylvania  in 
Lackawanna,  Luzerne,  Monroe,  Pike, 
Susquehanna,  WajTie.  Wyoming. 
Bradford,  Carbon,  Lycoming,  and  Sul- 
livan Counties,  and  those  portions  of 
Columbia,  Montour,  and  Northumber- 
land Counties  lying  on  the  north  bank 
and  north  of  the  Susquehanna  River, 
all  within  130  miles  of  BeUevlUe,  NJ. 
By    the    Instant    petition,    petitioner 


seeks  to  modify  the  above  authority 
by  substituting  "New  Jersey"  In  lieu  of 
that  part  of  the  present  authority 
which  reads  "Bergen.  Essex.  Hudson, 
Morris,  Passaic,  Union,  Middlesex, 
Monmouth.  Hunterdon  and  Somerset 
Counties.  N.J." 

MC  12901  (MIF)  (notice  of  filing  of 
petition  to  modify  certificate),  filed 
November  17,  1978.  Petitioner:  MI- 
CHAEL B.  CHAIKLIN.  d.b.a.  CRE- 
ATIVE TOURS,  233  Main  Street,  New 
Britain,  CT  06051.  Representative: 
Gerald  A.  Joseloff,  80  State  Street, 
Hartford,  (TT  06103.  Petitioner  holds  a 
License  No.  MC  12901  Issued  May  27, 
1965  authorizing  transportation  of: 
passengers  aind  their  baggage,  in  spe- 
cial and  charter  operations,  between 
points  In  the  United  States,  including 
AK  and  HI.  Restriction:  The  oper- 
ations authorized  above  are  restricted 
to  the  transportation  of  passengers  ar- 
ranged for  by  Petitioner  and  who  have 
prior,  subsequent,  or  Intervening 
movement  by  some  mode  of  transpor- 
tation other  than  motor  common  car- 
rier. Beginning  and  ending  at  points  In 
CT  and  extending  to  points  In  the 
United  States,  Including  AK  and  HI. 
Petitioner  is  authorized  to-  engage  in 
the  above-specified  operations  as  a 
broker  at  New  Britain,  CT.  By  the  In- 
stant petition.  Petitioner  seeks  to 
change  Its  brokerage  operations  from 
New  Britain,  CT  to  Bloomfield,  (JT. 

MC  35153  (Sub-1)  (MIF)  (notice  of 
filing  petition  to  modify  certificate) 
fUed  November  29,  1978.  Petitioner 
RUPP-SOUTHERN  TIER  FREIGHT 
LINES,  INC.,  P.O.  Box  489.  Route  211. 
Middletown,  New  York  10940.  Repre- 
sentative: Michael  R.  Werner,  P.O. 
Box  1409,  167  Fairfield  Road.  Fair- 
field. New  Jersey  07006.  Petitioner 
holds  a  motor  common  carrier  certifi- 
cate In  MC  35153  (Sub-1).  June  16. 
1959  authorizing  In  part,  transporta- 
tion over  Irregular  routes,  of  General 
Commodities,  with  exceptions,  be- 
tween New  York,  NY,  and  points  In 
Nassau,  Suffolk  (as  far  as  Riverhead), 
Westchester,  Rockland,  Putnam, 
Orange,  Dutchess,  and  Ulster  Coun- 
ties. NY  on  the  one  hand.  and.  on  the 
other,  points  in  that  part  of  New 
Jersey  on,  east,  and  north  of  a  line  be- 
glnlng  at  the  New  York-New  Jersey 
State  line  and  extending  in  a  souther- 
ly direction  along  the  western  bound- 
ary line  of  Bergen  County,  then 
through    Morristown.     NJ,    to    New 
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Brunswick.  NJ,  and  then  in  an  easterly 
direction  to  Asbury  Park.  NJ.  By  the 
instant  petition,  petitioner  seeks  to 
modify  the  above  authority  by  chang- 
ing the  radial  portion  of  territorial  de- 
scription to  read  as  all  points  in  "NJ" 
in  lieu  of  a  specified  portion  of  NJ  as 
authorized  above. 

MC  43587  and  Sub  3  and  6G  (MIF) 
(notice  of  filing  of  petition  to  modify 
certificates)  filed  November  14.  1978. 
Petitioner:  UNITED  HAULAGE  CO.. 
INC..  11-22  Welling  Court.  Long 
Island  City.  NY  11102  Representative: 
Edward  L  Nehez,  P.O.  Box  1409.  Pair- 
field.  NJ  07006.  Petitioner  holds  a 
motor  common  carrier  certificates  in 
MC  43587  and  Subs  3  and  6G  issued 
January  20.  1956.  June  14.  1965.  and 
June  23.  1977,  respectively.  MC  43587 
authorizes  transportation  over  irregu- 
lar routes,  of  General  commodities, 
(except  those  of  unusual  value,  class  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission,  commod- 
ities in  bulk,  commodities  requiring 
special  equipment),  between  points  in 
Hudson.  Union,  and  Essex  Counties. 
NJ.  on  the  one  hand.  and.  on  the 
other.  New  York.  NY,  and  points  In 
Westhcester  and  Nassau  Counties.  NY. 
MC  43587  Sub  3  authorizes  transporta- 
tion, over  irregular  routes,  as  perti- 
nent, of  General  commodities  (except 
loose  bulk  commodities,  livestock, 
household  goods  as  defined  by  the 
Commission,  explosives  (except  small 
arms  ammunition),  currency,  bullion, 
articles  of  virtu,  and  those  exceeding 
ordinary  equipment  and  loading  facili- 
ties, between  North  Bergen,  NJ,  on 
the  one  hand,  and,  on  the  other, 
points  in  the  New  York,  NY,  Commer- 
cial Zone  as  defined  by  the  Commis- 
sion, and  those  in  that  part  of  NJ 
north  and  east  of  a  line  beginning  at 
Sewaren.  NJ,  and  extending  in  a  west- 
erly direction  through  Woodbridge, 
NJ,  to  Bound  Brook,  NJ,  then  in  a 
northerly  direction  to  Junction  US 
Hwy  22.  then  in  a  northeasterly  direc- 
tion along  US  Hwy  22  to  Junction  US 
Hwy  1.  then  in  a  northerly  direction 
along  US  Hwy  1  to  North  Bergen,  in- 
cluding points  on  the  above-specified 
boundary.  MC  43587  Sub  6G  autho- 
rizes transportation,  over  irregular 
routes,  of  General  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  liquor, 
silk,  commodities  in  bulk,  and  those 


requiring  special  equipment,  between 
points  in  Middlesex,  Moiunouth.  Som- 
erset, and  Union  Counties,  NJ,  and 
Lakewood  and  Point  Pleasant.  NJ.  on 
the  one  hand.  and.  on  the  other, 
points  in  New  York.  NY.  and  points  in 
Westchester,  Nassau,  and  Suffolk 
Counties.  NY.  By  the  instant  petition, 
petitioner  seeks  to  modify  the  territo- 
rial descriptions  in  the  above  authori- 
ties to  read  as  follows:  MC  43587— Be- 
tween points  in  Hudson.  Union.  Essex. 
Sussex,  Warren,  Passaic,  Bergen, 
Morris,  Hunterdon,  Mercer.  Burling- 
ton, and  Ocean  Counties,  NJ,  on  the 
one  hand,  and.  on  the  other.  New 
York,  NY.  and  points  in  Westchester, 
Nassau,  and  Rockland  Counties,  NY. 
MC  43587  Sub  3— Between  North 
Bergen.  NJ.  on  the  one  hand.  and.  on 
the  other,  points  in  New  York,  NY, 
Commercial  Zone  and  Hudson,  Union, 
Essex,  Sussex.  Warren.  Passaic. 
Bergen,  Morris,  Hunterdon.  Mercer. 
Burlington,  and  Ocean  Counties,  NJ 
and  points  in  Westchester.  Nassau, 
and  Rockland  Counties.  NY.  MC- 
43587  Sub  60  to  authorize— Between 
points  in  Hudson,  Union,  Essex.  Midd- 
lesex, Monmouth,  Somerset,  Sussex, 
Warren.  Passaic,  Bergen,  Morris,  Hun- 
terdon, Mercer,  Burlington,  Ocean, 
and  Union  Counties.  NJ,  and  Lake- 
wood  and  Point  Pleasant,  NJ,  on  the 
one  hand,  and.  on  the  other,  points  in 
New  York.  NY.  and  points  in  West- 
chester. Nassau,  and  Suffolk  Counties. 
NY. 

MC  58946  (MIF)  (notice  of  filing  pe- 
tition to  modify  certificate)  filed  No- 
vember 29,  1978.  Petitioner  P. 
WAJER  &  SONS  EXPRESS  CO.. 
INC..  P.O.  Box  460.  Webster.  Massa- 
chusetts 01570.  Representative:  Mi- 
chael R.  Werner.  P.O.  Box  1409.  167 
Fairfield  Road,  Fairfield,  New  Jersey 
07006.  Petitioner  holds  Certificate  MC 
58946,  issued  July  20,  1959  authorizing 
in  part,  transportation,  over  irregular 
routes,  of  General  Commodities,  with 
exceptions,  between  Webster  and 
Southbridge,  MA  on  the  one  hand, 
and,  on  the  other.  Providence,  RI  and 
points  in  RI  and  MA  within  five  miles 
of  Providence.  By  the  instant  petition, 
petitioner  seeks  to  modify  the  above 
authority  by  substituting  "points  in 
RI,  and  points  in"  lieu  of  that  part  of 
the  present  territorial  description 
which  reads  "Providence.  RI  and 
points  in  RI". 

MC  58946  (Sub-3)  (MIF)  (notice  of 


filing  petition  to  modify  certificate) 
filed  November  29,  1978.  Petitioner  P. 
WAJER  &  SONS  EXPRESS  CO.. 
INC..  P.O.  Box  460.  Webster.  Massa- 
chusetts 01570.  Representative:  Mi- 
chael R.  Werner.  P.O.  Box  1409.  167 
Fairfield  Road.  Fairfield.  New  Jersey 
07006.  Petitioner  holds  Certificate  MC 
58946  (Sub-3)  Decemt>er  28.  1965  au- 
thorizing in  part,  transportation,  over 
irregular  routes,  of  General  Commod- 
ities, with  exceptions,  between  Willla- 
mantic.  CT  on  the  one  hand,  and  on 
the  other,  points  in  CT  on  and  east  of 
CT  Hwy.  10.  By  the  instant  petition, 
petitioner  seeks  to  modify  the  above 
authority  by  broadening  the  radial 
portion  of  authority  from  points  in  CT 
on  and  east  of  CT  Hwy  10  to  read 
"points  in  CT". 

MC  59241  (Sub-5)  (MIF)  (notice  of 
filing  petition  to  modify  certificate), 
filed  November  16.  1978.  Petitioner 
JOHN  GIBBONS.  INC..  650  Eddy- 
stone  Avenue.  Eddystone.  PA  19013. 
Representative:  Maxwell  A.  Howell. 
1100  Investment  Building.  1511  K 
Street.  N.W..  Washington.  D.C.  20005. 
Petitioner  holds  Motor  common  carri- 
er Certificate  in  No.  MC  59241  (Sub-5) 
issued  September  14.  1978  authorizing 
transportation  over  irregular  routes 
of:'  (1)  Cleaning  products,  (2)  nutri- 
tional foods,  and  (3)  materials,  sup- 
plies, and  equipment  used  in  the  man- 
ufacture, distribution,  or  sale  of  the 
commodities  in  (1)  and  (2)  above 
(except  in  bulk),  between  the  facilities 
of  Drackett  Products  Company  at  or 
near  E^t  Stroudsburg,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  CT. 
MA.  and  RI.  This  certificate  may  not 
be  Joined  or  tacked  with  the  carrier's 
other  irregular  route  authority.  By 
the  instant  petition,  petitioner  seelu 
the  removal  of  the  plant  site  restric- 
tion by  deleting  the  phrase  "the  facili- 
ties of  Drackett  Products  Company  at 
or  near"  and  the  removal  of  the  re- 
striction against  tacking  the  Sub-No.5 
certificate  to  petitioner's  existing 
grants  of  authority.  By  deleting  the 
tacking  restriction,  the  following  tack- 
ing possibility  exists:  MC  59241  Sub-5 
and  Sub  1  may  be  tacked  at  the  facili- 
ties of  Drackett  Products  Company  at 
or  near  East  Stroudsburg.  PA.  provide 
a  thru  service  between  CT.  MA,  and 
RI,  on  the  one  hand,  and,  on  the 
other,  points  in  DE,  MD,  NJ,  and  DC. 

MC  102616  (Subs-834,  909,  and  E-1, 
E-33.  E-64,  E-95.  E-106,  E-107.  E-1 12, 


E-162.  E-167,  E-179.  E-184,  E-208,  E- 
243,  E-256,  E-258.  E-265,  E-272,  E-290, 
E-292,  E-308,  E-384.  E-387,  E-388,  E- 
389.  E-390.  E-394,  E-407,  E-409.  E-415, 
and  E-442)  (MIF)  (Notice  of  filing  of 
petition  to  modify  certificates),  filed 
November  17,  1978.  Petitioner: 
COASTAL  TANK  LINES,  INC.,  215  E. 
Waterloo  Rd..  Akron.  OH  44319.  Rep- 
resentative: Fred  H.  Daly,  1725  K 
Street.  NW.  Washington.  DC  20006. 
Petitioner  holds  motor  common  carri- 
er certificates,  and  certificates,  and  & 
letter  notices  either  Issued  or  pub- 
lished and  authorizing  as  follows:  MC 
102616  (Sub-834)  Issued  January  5, 
1970,  authorizes  transportation,  over 
irregular  routes,  as  pertinent,  of 
Liquid  petroleum  products  and  liquid 
chemicals.  In  bulk.  In  tank  vehicles, 
from  Marshall,  IL,  and  points  within  5 
miles  thereof,  to  points  In  that  part  of 
the  United  States  on  and  east  of  US 
Hwy  85  (except  points  in  Harris 
County.  TX).  RESTRICTION:  The 
authority  granted  next  above  Is  re- 
stricted against  the  transportation  of 
resins,  paint,  and  paint  materials,  from 
Marshall.  IL.  to  points  In  the  Dallas, 
TX,  Commercial  Zone,  as  defined  by 
the  Commission.  MC  102616  (Sub-909) 
issued  March  19,  1976.  authorizes 
transix>rtation,  over  Irregular  routes, 
as  pertinent,  of  Liquid  chemicals  and 
petroleum  products,  in  bulk,  in  tank 
vechicles,  from  points  In  CT,  ME.  MA. 
NH.  RI,  VT.  and  NY  to  polnU  In  the 
United  States  (except  AK  and  HI  and 
points  In  Harris  County.  TX). 

MC  102616  (Sub-E-1)  published  In 
the  Federal  Register  Issue  of  July  3. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals. 
In  bulk.  In  tank  vehicles,  from  points 
in  DE,  to  AR,  lA.  LA,  MO,  NE,  OK, 
points  in  CO  on  and  east  of  US  Hwy 
85.  points  in  NM  on  and  east  of  US 
Hwy  85,  points  In  ND  on  and  east  of 
US  Hwy  85,  points  in  SD  on  and  east 
of  US  Hwy  85,  points  In  WY  on  and 
east  of  US  Hwy  85  and  points  In  TX  ( 
except  Harris  County). 

MC  102616  (Sub-E-33>  published  in 
the  Federal  Register  issue  of  July  3. 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products  (except  petrochemicals).  In 
bulk,  in  tank  vehicles,  from  Wilming- 
ton. DE.  to  points  in  AR.  lA.  KS.  LA. 
MN.  MS.  MO.  NE,  OK,  TX  (except 
points   in   Harris   County).   WI.   and 


points  In  CO,  ND,  SD,  and  WY  which 
are  on  and  east  of  US  Hwy  85. 

MC  102616  (Sub-E-64)  published  In 
the  P'EDERAL  Register  Issued  of  July 
29.  1975,  authorizes  transportation, 
over  Irregular  routes,  of  Liquid  petro- 
leum product*.  In  bulk.  In  tank  vehi- 
cles, from  points  In  IL  on  and  bounded 
by  a  line  beginning  at  Junction  US 
Hwy  41  and  30  and  extending  along 
US  Hwy  30  to  Junction  IL  Hwy  31  to 
Junction  US  Hwy  41  to  point  of  begin- 
ning, to  points  In  FL.  points  In  LA  on 
and  south  of  US  Hwy  190,  points  In 
NM  on  and  east  of  US  Hwy  85,  and 
points  In  TX  on  and  south  of  US  Hwy 
290  (except  Harris  County). 

MC  102616  (Sub-E-95)  published  In 
the  Federal  Register  Issue  of  October 
20,  1976,  authorizes  transportation. 
over  Irregular  routes,  of  Liquid  chemi- 
cals. In  bulk.  In  tank  veclcles,  from 
Huntington.  IN.  to  points  In  AL.  AR, 
FL,  KS,  LA,  MS.  NE,  OK,  TX  (except 
Harris  County),  points.  In  CO.  NM. 
and  WY  which  are  on  and  east  of  US 
Hwy  85,  points  In  GA  on  and  south  of 
US  Hwy  80,  and  points  In  TN  on  and 
west  of  US  Hwy  231.  restricted  against 
resins,  paint,  and  paint  materials  to 
points  In  the  Dallas,  TX  Commerlcal 
Zone. 

MC  102616  (Sub-E-106  published  In 
the  F'ederal  Register  issue  of  Septem- 
ber 23,  1975.  authorizes  transporta- 
tion, over  irregular  routes  of  Liquid 
petroleum  products  In  bulk.  In  tank  ve- 
hicles, from  Princeton.  IN.  to  points  In 
FL  on  and  east  of  US  Hwy  319.  points 
In  LA  on,  south,  and  west  of  a  line  be- 
ginning at  the  LA-AR  State  line  and 
extending  along  US  Hwy  71  to  Juctlon 
US  Hwy  190.  to  Junction  US  Hwy  90, 
to  the  LA-MS  State  line,  points  in  MS 
on  and  south  of  US  Hwy  90,  points  In 
MO  on,  north,  and  west  of  a  line  be- 
ginning at  the  MO-AR  State  line  and 
extending  along  MO  Hwy  5  to  Junc- 
tion US  Hwy  60,  to  Junction  US  Hwy 
63,  to  Junction  MO  Hwy  17,  to  Junc- 
tion US  Hwy  54  to  the  MO-IL  State 
line,  points  In  NC  on  and  east  of  US 
Hwy  220,  points  In  SC  on  and  east  of 
US  Hwy  301,  points  In  TX  on.  west, 
and  south  of  a  line  beginning  at  the 
TX-OK  State  line  and  extending 
along  US  Hwy  259  to  Junction  US  Hwy 
80,  to  the  TX-LA  State  line  (except 
points  In  Harris  Coimty),  points  in  VA 
on  and  east  of  US  Hwy  220.  points  In 
WV  on  and  north  of  US  Hwy  50.  CT. 


DC.  DE.  lA,  KS.  ME.  MD.  MA.  MI. 
MN,  NE.  NJ,  NH.  NY.  OK.  PA.  RI..VT. 
WI.  and  those  points  In  CO.  NM.  ND. 
SD,  and  WY  which  are  on  and  east  of 
US  Hwy  85. 

MC  102616  (Sub-E-107)  published  in 
the  Federal  Register  issue  of  October 
20,  1976.  authorizes  transportation, 
over  Irregular  routes,  of  Liquid  petro- 
leum products.  In  bulk.  In  tank  vehi- 
cles, from  the  terminal  of  LaGlorla  Oil 
&  Gas  Co.  near  Seymour,  IN.  to  points 
In  AR.  lA,  KS.  LA,  MN,  MS.  MO.  NE. 
NH.  OK,  VT.  WI.  points  In  AL  on  and 
south  of  US  Hwy  80,  points  In  FL.  on 
and  south  of  PL  Hwy  80,  points  In  CO. 
NM,  WY,  ND,  and  SD  on  and  east  of 
US  Hwy  85  and  points  In  TX  (except 
Harris  County). 

MC  102616  (Sub-E-1 12)  published  In 
the  Federal  Register  Issue  of  October 
20,  1976,  authorizes  transportation, 
over  Irregular  routes,  of  Liquid  petro- 
leum products,  as  defined  by  the  Com- 
mission, In  bulk,  in  tank  vehicles,  from 
Madison.  IN.  to  points  In  AR,  lA.  KS, 
LA,  ME,  MN.  MS,  MO,  NE,  OK,  WI, 
TX  (except  Harris  County),  points  In 
CO.  SD.  ND,  and  WY  which  are  on 
and  east  of  US  Hwy  85.  and  points  In 
FL  on  and  south  of  FL  Hwy  80. 

MC  102616  (Sub-E-162)  published  in 
the  Federal  Register  Issue  of  July  9, 
1975,  authorizes  transportation,  over 
Irregular  routes,  of  Liquid  chemicals 
(excpet  siilphurlc  acid).  In  bulk.  In 
tank  vehicles,  from  Kalamazoo,  Grand 
Rapids,  and  Montague,  MI.  to  points 
In  AL.  AR.  FU  GA.  KS.  KY,  LA,  MS. 
MO.  NE.  OK.  SC,  TN.  TX  (except 
Harris  County),  and  points  In  CO,  NM, 
ND,  SD,  and  WY,  which  are  on  and 
east  of  US  Hwy  85.  restricted  against 
the  transportation  of  resins,  paint  and 
paint  materials  to  points  in  the  Com- 
mercial Zone  of  Dallas,  TX. 

MC  102616  (Sub-E-167).  published  In 
the  Federal  Register  Issue  of  July  9. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk,  in  tank  vehicles,  from  Mid- 
land, MI,  and  points  within  10  miles 
thereof,  to  points  In  AR,  MS,  NE,  OK. 
TX  (except  Harris  County),  and  points 
In  NM,  ND.  SD.  and  WY.  which  are  on 
and  east  of  US  Hwy  85.  restricted 
against  the  transportation  of  resins, 
paint,  and  paint  materials  to  points  in 
the  Dallas.  TX  Commercial  Zone. 

MC  102616  (Sub-E-179)  published  In 
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the  Federal  Register  issue  of  July  14, 
1975,  authorizes  transportation,  over 
irregular  routes,  of  LiQuid  petroleum 
products,  in  bullc,  in  tank  vehicles, 
from  Bay  City  and  Midland.  MI,  to 
points  In  AL.  AR.  FL.  GA,  KS,  KY, 
LA,  MS.  MO.  NE,  OK.  SC.  TN,  TX 
(except  Harris  County),  and  points  in 
CO,  NM.  SD,  ND,  and  WY  which  are 
on  and  east  of  US  Hwy  85,  restricted 
against  the  transportation  of  resins, 
paint,  and  paint  materials  to  points  in 
the  Dallas,  TX  Commercial  Zone. 

MC  102616  (Sub-E-184)  published  in 
the  Federal  Register  issue  of  July  14. 
1975.  authorizes  transportation  over 
irregular  routes,  of  Liquid  petroleum 
products,  as  defined  by  the  Commis- 
sion, in  bullc,  in  tank  vehicles,  from 
Alma,  MI,  to  points  in  AL.  AR,  FL. 
GA.  KS.  KY.  LA.  MS.  MO,  NE,  OK. 
SC,  TN,  TX  (excpet  Harris  County), 
and  points  in  CO,  NM,  ND,  SD,  and 
WY  which  are  on  and  east  of  US  Hwy 
85. 

MC  102616  (Sub-E-208)  published  in 
the  Federal  Register  issue  of  July  15. 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk,  in  tank  vehicles,  from  points 
in  NJ,  to  points  in  AR,  LA,  MS,  MO. 
NE.  OK.  TX  (except  Harris  County), 
and  points  in  CO.  NM.  ND,  SD,  and 
WY  on  and  east  of  US  Hwy  85.  re- 
stricted against  transportation  of 
resins,  paint  and  paint  materials  to 
points  in  the  Dallas,  TX  commercial 
zone. 

MC  102616  (Sub-E-243)  published  in 
the  Federal  Register  issue  of  October 
28.  1976,  authorizes  transportation, 
over  irregular  routes,  of  Liquid  petro- 
leum products  except  petrochemicals), 
in  bulk,  in  tank  vehicles,  from  Bay- 
onne.  NJ,  and  points  within  15  miles 
thereof,  to  points  in  AR.  lA.  KS.  LA. 
NE.  OK.  TX  (except  Harris  County), 
and  points  in  CO  and  NM  which  are 
on  and  east  of  US  Hwy  85. 

MC  102616  (Sub-E-256)  published  in 
the  Federal  Register  issue  of  July  30, 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk,  in  tank  vehicles,  from  Akron, 
Cleveland,  Columbus,  Mansfield, 
Springfield,  and  Toledo.  OH.  to  points 
in  NE.  OK.  TX  (except  Harris 
County),  and  points  in  CO.  NM,  ND, 
SD,  and  WY  which  are  on  and  east  of 
US  Hwy  85,  restricted  against  the 
transportation    of    resins,    paint    and 
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paint  materials  to  points  in  the  Dallas, 
TX.  commericial  zone. 

MC  102616  (Sub-E-258)  published  in 
the  Federal  Register  issue  of  July  17, 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk,  in  tank  vehicles,  from  points 
in  Cuyahoga,  Mahoning,  Stark, 
Summit,  and  Trumbull  Counties,  OH, 
to  points  in  LA  and  TX  (except  Harris 
County),  restricted  against  the  trans- 
portation of  resins,  paint,  and  paint 
material  to  points  in  the  Dallas,  TX 
commerical  zone. 

MC  102616  (Sub-E-265)  published  in 
the  Federal  Register  issue  of  July  17, 
1975,  authorizes  transportation  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk.  In  tank  vehicles,  from  points 
in  OH  on  and  east  of  US  Hwy  23  to 
points  in  OK  and  TX  (except  Harris 
County),  restricted  against  the  trans- 
portation of  resins,  paint,  and  paint 
materials  to  points  in  the  Dallas.  TX 
commercial  zone. 

MC  102616  (Sub-E-272),  published  in 
the  Federal  Register  issue  of  April 
21,  1976,  authorizes  transportation, 
over  irregular  routes,  of  Liquid  chemi- 
cals, in  bulk,  in  tank  vehicles,  (A)  from 
points  in  Mahoning.  Summit.  Stark, 
and  Trumbull  Counties.  OH.  to  points 
In  NE,  OK,  TX  (except  Harris 
County),  points  In  CO,  WY.  NE.  and 
NM  which  are  on  and  east  of  US  Hwy 
85.  and  points  in  SD  on  and  east  of  a 
line  beginning  at  the  SD-NE  State  line 
and  extending  along  SD  Hwy  71  to 
junction  US  Hwy  385.  to  Junction  US 
Hwy  16.  to  Junction  Interstate  Hwy  90. 
to  junction  SD  Hwy  34.  to  junction  US 
Hwy  85  to  the  SD-WY  State  line.  (B) 
From  points  in  Cuyahoga  County,  OH. 
to  points  in  OK.  TX  (except  Harris 
County),  points  in  CO  and  NM  on  and 
east  of  US  Hwy  85.  points  in  WY  on 
and  east  of  US  Hwy  85,  and  on  and 
south  of  US  Hwy  26.  and  points  in  NE 
on  and  west  of  NE  Hwy  71  and  US 
Hwy  26. 

MC  102616  (Sub-E-290)  published  in 
the  Federal  Register  issue  of  July  17. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products,  in  bulk,  in  tank  vehicles, 
from  Toledo.  OH.  to  points  in  AL,  AR, 
KS,  LA,  NE.  MS,  OK.  TX  (except 
Harris  County),  and  points  in  CO.  NM. 
and  WY  on  and  ea.<5t  of  US  Hwy  85. 

MC  102616  (Sub-E-292)  published  in 


the  Federal  Rbgister  issue  of  July  21. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Lubricating  oil,  re- 
stricted to  liquid  petroleum  products, 
in  bulk.  In  tank  vehicles,  from  Cleve- 
land and  Lima.  OH.  to  points,  in  AL. 
AR,  KS,  LA,  MS,  NE.  OK.  TX.  (except 
Harris  County),  and  points  In  CO,  NM, 
and  WY  on  and  east  of  US  Hwy  85. 

MC  102616  (Sub-E-308)  published  In 
the  Federal  Register  issue  of  July  17. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals, 
in  bulk,  in  tank  vehicles,  from  points 
in  FA  to  points  in  AR.  KS.  LA.  MS. 
MO,  NE.  OK,  TX  (except  Harris 
County),  and  points  in  CO.  NM.  ND, 
SD.  and  WY  which  are  on  and  east  of 
US  Hwy  85.  restricted  against  the 
transportation  of  resins,  paint,  and 
paint  materials  to  points  in  the  Dallas. 
TX  commercial  zone. 

MC  102616  (Sub-E384)  published  in 
the  Federal  Register  issue  of  July  17. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products  (except  petrochemicals)  in 
bulk,  in  tank  vehicles,  from  Philadel- 
phia. PA.  to  points  in  AR.  LA.  KS.  LA. 
MS.  MO.  NE.  OK.  TX  (except  Harris 
County),  and  points  in  CO.  NM.  ND. 
SD.  and  WY  which  are  on  and  east  of 
US  Hwy  85. 

MC  102616  (Sub-E-387)  published  in 
the  Federal  Register  issue  of  July  17. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products  (except  petrochemicals),  in 
bulk,  in  tank  vehicles,  from  Greens- 
burg  and  Nanty  Glo.  PA.  and  points 
within  10  miles  of  each,  to  points  in 
AR.  lA.  KS.  LA.  MS.  MO.  NE.  OK.  TX 
(except  Harris  County),  and  points  in 
CO,  NM,  ND.  SD.  and  WY  which  are 
on  and  east  of  US  Hwy  85.  MC  102616 
(Sub-E-388),  published  in  the  Federal 
Register  issue  of  July  17,  1975,  autho- 
rizes transportation,  over  irregular 
routes,  of  Liquid  petroleum  products 
(except  petrochemicals),  in  bulk,  in 
tank  vehicles,  from  Preedon,  Hays,  Ne- 
ville Island,  and  Delmont,  PA.  to 
points  in  AR.  lA.  KS.  LA.  MS.  MO. 
NE.  OK.  TX  (except  Harris  County), 
and  points  in  CO.  NM.  ND.  SD,  and 
WY  which  are  on  east  of  US  Hwy  85. 

MC  102616  (Sub-E-389),  published  in 
the  Federal  Register  issue  of  July  17. 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products  (except  petrochemicals),  in 


bulk,  in  tank  vehicles,  from  points  in 
Allegheny  and  Beaver  Counties.  PA,  to 
points  in  AR,  LA,  KS,  MS,  MO,  NE. 
OK.  TX  (except  Harris  County),  and 
points  in  CO,  NM.  ND,  SD,  and  WY 
which  are  on  and  east  of  US  Hwy  85. 

MC  102616  (Sub-E-390)  published  in 
the  Federal  Register  issue  of  July  17, 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  petroleum 
products  (except  petrochemicals)  in 
bulk,  in  tank  vehicles,  from  Duncans- 
ville,  MT.  Union.  Mechanlcsburg, 
York,  and  Lancaster,  PA.  and  points 
within  10  miles  of  each,  to  points  in 
KS,  MS.  NE.  OK.  TX  (except  Harris 
County),  and  points.  In  CO,  ND,  SD, 
and  WY  which  are  on  and  east  of  US 
Hwy  85. 

MC  102616  (Sub-E-394).  published  in 
the  Federal  Register  issue  of  Septem- 
ber 19,  1975.  authorizes  transporta- 
tion, over  irregular  routes,  of  Liquid 
chemicals,  in  bulk.  In  tank  vehicles. 
(A)  from  points  In  VA  to  points  In  NE, 
and  points  In  CO,  NM,  ND,  SD,  and 
WY  on  and  east  of  US  Hwy  85.  (B) 
From  points  in  VA  on  and  east  of  a 
line  beginning  at  the  VA-^WV  State 
line  and  extending  along  US  Hwy  11 
to  Junction  US  Hwy  250,  to  Junction 
US  Hwy  15,  to  the  VA-NC  SUte  line, 
to  points  in  AR.  (C)  From  points  In  VA 
on  and  east  of  a  line  beginning  at  the 
VA-WV  State  line  and  .extending 
along  US  Hwy  11  to  Junction  US  Hwy 
17  to  Junction  US  Hwy  360,  to  the 
Chesapeake  Bay,  to  points  In  LA  on 
and  west  of  a  line  beginning  at  the 
Gulf  of  Mexico  and  extending  along 
LA  Hwy  27  to  Junction  US  Hwy  165,  to 
the  LA-AR  State  line.  (D)  From  points 
In  VA  on  and  east  of  US  Hwy  21,  to 
points  in  OK.  (E)  From  points  in  VA 
on  and  east  of  a  line  beginning  at  the 
VA-WV  State  line  and  extending 
along  VA  Hwy  311  to  Junction  U.S. 
Hwy  220,  to  the  VA-NC  State  line,  to 
points  in  TX  (except  Harris  County). 

MC  102616  (Sub-E-407).  published  in 
the  Federal  Register  Issue  of  July  29. 
1975.  authorizes  transportation,  over 
irregular  routes,  of  Petroleum  prod- 
ucts (except  petrochemicals),  in  bulk. 
In  tank  vehicles,  from  points  in  VA  on 
and  south  of  US  Hwy  SO  which  are 
within  20  miles  of  Alexandria,  to 
points  in  lA.  KS.  MN.  MO.  NE.  OK. 
TX  (except  Harris  Coimty).  and 
points,  in  CO.  NM.  ND.  SD.  and  WY 
which  are  on  and  east  of  US  Hwy  85. 
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MC  102616  (Sub-E-409),  published  In 
the  Federal  Register  issue  of  July  29, 
1975,  authorizes  transportation,  over 
irregular  routes,  of  Liquid  chemicals. 
In  bulk.  In  tank  vehicles,  from  points 
in  Brooke,  Hampshire,  Hancock,  Kan- 
awha, Marlon,  Marshall,  Monongalia. 
Pleasants,  and  Wetzel  Counties,  WV, 
to  points  In  AR.  KS,  LA,  MS,  NE,  OK, 
TX  (except  Harris  County),  points.  In 
AL  on  and  south  of  US  Hwy  78,  and 
points  In  CO,  NM,  ND,  SD,  and  WY 
which  are  on  and  east  of  US  Hwy  85. 
restricted  against  the  transportation 
of  resins,  paint,  and  paint  materials  to 
points  in  the  Dallas,  TX  commercial 
zone. 

MC  102616  (Sub-E-415)  published  in 
the  Federal  Register  issue  of  July  29. 
1975.  authorizes  transportation,  over 
Irregular  routes,  of  Liquid  chemicals. 
In  bulk.  In  tank  vehicles,  from  Insti- 
tute and  South  Charle^tpn,  WV,  to 
points  in  AR,  LA,  MS,  NE,  OK,  TX 
(except  Harris  County),  points  in  AL 
on  and  south  of  US  Hwy  65,  and 
points  In  CO.  NM,  ND.  SD,  and  WY 
which  are  on  and  east  of  US  Hwy  85, 
r^tricted  against  the  transportation 
of  resins,  paint,  and  paint  materials  to 
points  in  Dallas,  TX  commercial  zone. 

MC  102616  (Sub-E-442)  published  in 
the  Federal  Register  issue  of  August 
6,  1975,  authorizes  transportation, 
over  irregular  routes,  of  Liquid  chemi- 
cals. In  bulk.  In  tank  vehicles,  from 
points  In  XL  on  and  bounded  by  a  line 
beginning  at  Junction  US  Hwys  41  and 

30  and  extending  along  US  Hwy  30  to 
Junction  IL  Hwy  31  then  along  IL  Hwy 

31  to  Junction  US  Hwy  41.  then  along 
US  Hwy  41  to  point  of  beginning,  to 
points  in  GA,  LA,  TX  (except  Harris 
County),  and  points  in  CO  on  and  east 
of  US  Hwy  85,  restricted  against  the 
transportation  of  resins,  paint  and 
paint  materials  to  points  In  the  Dallas, 
TX  Commercial  Zone. 

By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  certificates 
by  deleting  the  exception  "(except 
Harris  County)". 

MC  103926  (Sub-34)  (MIF)  (Notice 
of  filing  of  petition  to  modify  certifi- 
cate), fUed  November  1.  1978.  Petition- 
er W.  T.  MAYFIELD  SONS  TRUCK- 
ING CO..  INC..  Post  Office  Box  947. 
Mableton.  GA  30059.  Representative: 
K.  Edward  Wolcott,  1200  Gas  Ught 
Tower,  235  Peachtree  Street  NE.,  At- 
lanta, GA  30303.  Petitioner  holds  a 
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motor  commx>n  carrier  certificate  in 
No.  MC  103926  (Sub-34),  issued  August 
21.  1978.  authorizing  transportation 
over  irregular  routes  of:  (1)  Self-pro- 
pelled articles  weighing  15.000  poimds 
or  more  and  (2)  attachments,  parts 
and  accessories  for  the  commodities  In 
(1),  from  the  facilities  of  American  Po- 
clain  Corporation,  in  Spotsylvania 
County.  VA.  to  points  In  AL.  AR.  FL, 
GA.  LA,  MS.  NC.  SC,  and  TN.  By  the 
Instant  Petition,  Petitioner  seeks  to 
delete  the  existing  origin  facility  and 
origin  location  and  substitute  in  lieu 
thereof  J.  I.  Case  Co..  Drott  Division, 
at  or  near  Wausau,  Wisconsin. 

MC  110525  and  (Sub-608)  (MIF) 
(Notice  of  filing  of  petition  to  modify 
certificates).  fUed  October  27.  1978. 
Petitioner  CHEMICAL  LEAMAN 
TANK  LINES.  INC..  P.O.  Box  200. 
Dowlngtown,  PA  19335.  Representa- 
tive: Leonard  A.  Jaskiewlcz.  1730  M 
Street  NW.,  Washington,  DC  20036. 
Petitioner  holds  motor  common  carri- 
er certificates  in  MC  110525  and  (Sub- 
608)  Issued  August  30.  1962  and  No- 
vember 14.  1963.  respectively.  MC 
110525  authorizes  transportation,  over 
Irregular  routes,  as  pertinent  of.  Part 
(A)  (31)  Coal  tar  products.  In  bulk,  in 
tank  vehicles,  from  points  In  the 
Philadelphia.  PA.  commercial  zone,  as 
defined  In  Philadelphia^  PA  Commer- 
cial Zone,  17  M.C.C.  533.  to  points  In 
NJ  and  CT,  and  points  In  the  New 
York,  NY  commercial  zone,  as  defined 
in  New  York,  NY,  Commercial  Zone,  1 
M.C.C.  665.  Part  (A)  (124)  Hydrogen 
peroxide,  in  bulk,  in  tank  vehicles, 
from  Syracuse.  NY.  to  points  In  CT, 
DE,  IL,  IN,  KY.  ME,  MD,  MA,  NH,  NJ, 
NC,  OH  (except  Akron).  PA  (except 
JohnstowTi,  Josephtown.  and  Kobuta, 
and  points  In  Allegheny  County).  RI, 
TN,  VT,  VA,  WV  (except  Morgantown. 
Fairmont,  and  Follansbee),  points  on 
Long  Island,  NY.  and  points  in  the 
New  York.  NY.  Commercial  Zone,  as 
defined  In  1  M.C.C.  655  and  2  M.C.C. 
191.  Part  (B)(215)  Petroleum  products, 
in  bulk,  in  tank  trucks,  from  points  in 
the  Philadelphia.  PA.  commercial  zone 
as  defined  in  Philadelphia,  PA,  Com- 
mercial Zone,  17  M.C.C.  533.  and 
points  In  NJ  within  5  miles  of  Pauls- 
boro.  NJ,  including  Paulsboro,  to 
points  in  NY.  RESTRICTION:  The 
operations  authorized  in  Item  215  are 
restricted  against  the  transportation 
of  lubricating  oil  from  Marcus  Hook. 
PA,  to  Buffalo,  Rochester,  and  Syra- 
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cuse,  NY,  and  from  Philadelphia  to 
Schenectady,  NY.  Part  (B)  (224)  Petro- 
leum products,  in  bulk,  in  tank  vehi- 
cles, (except  liquid  wax,  and  except 
those  requiring  attached  heater  equip- 
ment), from  points  in  the  Philadel- 
phia, PA.  commerical  zone  as  defined 
in  Philadelphia.  PA,  Commercial  Zone. 
17  M.C.C.  533.  to  Staten  Island,  NY. 
and  to  points  in  DE  and  MD.  MC 
110525  (Sub-608)  authorizes  transpor- 
tation over  irregular  and  regular 
routes,  of  OVER  REGULAR 
ROUTES:  (1)  Commodities  in  bulk  be- 
tween New  York,  NY,  and  Philadel- 
phia, PA.  serving  all  intermediate 
points,  and  off-route  points  in  New 
York,  NY,  Commercial  Zone  as  de- 
fined by  the  Commission  in  1  M.C.C. 
665:  (a)  From  New  York,  over  US  Hwy 
1  to  Philadelphia,  and  return  over  the 
same  route;  (b)  Prom  New  York  over 
US  Hwy  1  to  junction  US  Hwy  130, 
then  over  US  Hwy  130  to  Camden,  NJ, 
then  across  the  Delaware  River  to 
Philadelphia,  and  return  over  the 
same  route.  (2)  OVER  IRREGULAR 
ROUTES,  Commodities  in  bulk,  be- 
tween points  in  the  New  York,  NY. 
Commercial  Zone  as  defined  by  the 
Commission  in  1  M.C.C.  664,  those  in 
Bergen  and  Passaic  Counties,  NJ,  east 
of  the  Ramapo  River,  those  in  Essex 
and  Union  Counties,  NJ,  and  those  in 
Middlesex  County.  NJ,  north  of  the 
Raritan  River,  on  the  one  hand,  and, 
on  the  other,  points  in  MA,  RI,  and 
CT. 

By  the  instant  petition,  petitioner 
seeks  to  delete  the  following  language 
from  the  above  certificates:  Item  (31) 
of  MC  110525  and  Paragraphs  (1)  and 
(2)  of  MC  110525  (Sub-608)  should 
delete  "as  defined  by  the  Commission 
in  1  M.C.C.  665  •;  MC  110525  Part  (A) 
Item  (124)  requests  to  eliminate  "as 
defined  by  the  Commission  in  M.C.C. 
655  and  2  M.C.C.  19".  MC  110525  Part 
(B)  Items  (215  and  224)  request  to 
eliminate  "as  defined  in  Philadelphia, 
PA  Commercial  Zone,  17  M.C.C.  533". 

Note.— MC  110525  lead  was  revised  several 
times.  As  pertinent,  to  this  petition,  the  au- 
thority seeking  to  be  modified  was  issued  as 
follows:  Item  (31)  August  30.  1962;  Item 
(124)  Novemer  14.  1974;  and  Items  (215  and 
224)  September  27.  1972. 

MC  113678  (Sub-528)  (MIF)  (notice 
of  filing  of  petition  to  modify  certifi- 
cate) filed  November  20.  1978.  Peti- 
tioner: CURTIS,  INC.,  P.O.  Box  16004 
Stockyards  Station,  Denver,  CO  80216. 


Representative:  Roger  M.  Shaner 
(same  address  as  petitioner).  Petition- 
er holds  a  motor  common  carrier  cer- 
Uficate  in  MC  113678  Sub  528,  issued 
July  30,  1975,  authorizing  transporta- 
tion, over  irregvilar  routes,  of  Artificial 
trees,  shrubs,  wreaths,  and  plants, 
from  the  facilities  of  American  Tech- 
nical Industries,  Inc.,  at  Lexington. 
KY,  and  Elk  Grove  VUlage,  IL,  to 
points  in  IL,  WI,  MN,  LA,  MO,  NE,  KS, 
OK,  and  CO.  By  the  instant  petition, 
petitioner  seeks  to  modify  the  above 
certificate  by  substituting  Aurora.  IL 
for  Elk  Grove  Village.  IL  as  an  origin 
point. 

MC  118130  (Sub-82)  (MIF)  (notice  of 
filing  of  petition  to  modify  certificate) 
filed  November  27,  1978.  Petitioner 
SOUTH  EASTERN  XPRESS,  INC., 
P.O.  Box  6985,  Ft.  Worth.  TX  76115. 
Representative:  Billy  R.  Reid.  P.O. 
Box  8335.  Ft.  Worth,  TX  76112.  Peti- 
tioner holds  a  motor  common  carrier 
certificate  in  MC  118130  Sub  82  issued 
June  8,  1978  authorizing  transporta- 
tion, over  irregular  routes,  of  Malt  bev- 
erages, from  the  facilities  of  Falstaff 
Brewing  Corp.,  at  Galveston,  TX,  to 
Albuquerque,  Los  C^ruces,  Roswell,  and 
Santa  Pe,  NM.  By  the  instant  petition, 
petitioner  seeks  to  modify  the  above 
authority  by  deleting  the  language 
"the  facilities  of  Falstaff  Brewing 
Corp.,  at". 

MC  119626  (Sub-9)  (M2F)  (notice  of 
filing  of  petition  to  modify  certificate) 
filed  November  1.  1978.  Petitioner: 
ILL.-PAC.  COAST  TRANSPORTA- 
TION CO.,  a  Corporation,  1601 
Market  St.,  Madison.  IL  62060.  Repre- 
sentative: Ernest  A.  Brooks  II.  1301 
Ambassador  Bldg.,  St.  Louis.  MO 
63101.  Petitioner  holds  motor  common 
carrier  certificate  in  Docket  No.  MC- 
119626  Sub-9.  issued  April  24.  1975.  au- 
thorizing transportation,  over  irregu- 
lar routes  of:  Meats,  meat  products, 
and  meat  by-products,  as  described  in 
Section  A  of  Appendix  I  to  the  report 
in  Descriptions  in  Motor  Carrier  Certi- 
ficates, 61  M.C.C.  209  and  766  (except 
commodities  in  bulk),  from  the  facili- 
ties of  Krey  Packing  Company,  B. 
Constantino  and  Sons  Co.,  Inc..  and 
Continental  Meat  Distributors,  Inc.,  at 
St.  Louis.  MO,  Springfield,  IL.  and 
Chicago,  IL.  to  points  in  AZ,  NV  and 
NM.  Restricted  to  the  transportation 
of  shipments  originating  at  and  des- 
tined to  the  above  named  origins  and 


destined  to  the  named  destinations. 
By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  authority 
by  deleting  the  origin  plantsite  restric- 
tions. 

MC  124004  (Subs  10,  17,  and  18) 
(MIF)  (notice  of  fUing  of  petition  to 
modify  certificates)  filed  October  11, 
1978.  Petitioner:  RICHARD  DAHN, 
INC..  620  W.  Mountain  Rd.,  Sparta, 
NJ  07871.  Representative:  George  A. 
Olsen,  69  Tonnele  Avenue,  Jersey 
City,  NJ  07308.  Petitioner  holds  motor 
coTTiTTion  carrier  certificates  MC 
124004  Subs  10.  17.  and  18  issued  De- 
cember 23,  1968,  March  4,  1975,  and 
December  21,  1973,  respectively.  MC 
124004  Sub  10  authorizes  transporta- 
tion, over  irregular  routes,  of  (1) 
Quarry  products,  from  points  in  Lewis 
County,  NY,  to  points  in  MD.  VA,  OH, 
NY,  PA.  ME.  VT,  DE,  NH,  and  DC  (b) 
from  Bridgeport,  CT.  to  points  in  DE, 
MD.  PA,  VA,  and  DC,  (c)  from  Phil- 
lipsburg,  NJ,  to  points  in  DE,  MD,  PA 
(except  points  in  Philadelphia,  Dela- 
ware, Chester,  Montgomery,  and 
Bucks  Counties),  VA  and  DC,  (d)  from 
South  Lyndeboro,  NH,  to  points  in 
DE,  CT.  MA.  MD,  NJ,  NY,  PA,  RI,  VA. 
and  DC.  (2)  Slate  from  Bangor  and 
Pen  Argyl.  PA,  to  points  in  CT,  DE. 
MA,  MD,  NJ,  NY,  RI,  VA,  and  DC,  (3) 
Stone,  from  Portageville,  NY,  to  points 
in  DE,  MD,  PA.  VA.  and  DC,  (4)  Pre- 
cast concrete  products,  from  Monta- 
gue, NJ,  to  points  in  NY,  CT,  MA,  and 
PA,  (5)  Materials,  equipment,  and  sup- 
plies used  or  useful  in  the  manufac- 
ture of  precast  concrete  products 
(except  cement,  and  except  commod- 
ities in  bulk,  in  tank  vehicles),  from 
points  in  NY,  CT.  MA.  and  PA  (except 
Plymouth  Meeting,  PA),  to  Montague, 
NJ.  (6)  Marble,  granite,  quartz,  topaz, 
and  products,  thereof,  from  Phillips- 
burg,  NJ,  to  points  in  Philadelphia, 
Delaware,  Chester,  Montgomery,  and 
Buclcs  Counties,  PA,  (7)  Building  stone 
(except  crushed  stone,  common  gravel, 
and  construction  aggregates),  from 
Media,  PA,  to  points  in  CT,  DE,  MA, 
MD,  NJ,  NY,  RI,  VA,  and  DC,  (8) 
Building  stone  (except  crushed  stone, 
common  pravel,  and  construction  ag- 
gregates), from  points  in  Chester 
County,  PA,  (except  from  the  plant 
sites  of  Warner  Co..  at  Devault  and 
Cedar  Hollow.  PA),  to  points  in  DE, 
CT,  MD.  MA,  NJ,  NY,  RI,  VA,  and  DC, 
(9)  Commodities,  the  transportation  of 
which  is  partially  exempt  under  the 


provisions  of  Section  203(b)(6)  of  the 
Interstate  Commerce  Act,  as  amended, 
when  transported  at  the  same  time 
and  in  the  same  vehicle  with  quarry 
products,  from  points  in  Lewis  County, 
NY.  to  pointe  in  MD,  VA.  OH.  NY,  PA, 
ME,  VT,  DE,  NH.  and  DC.  MC  124004 
Sub  17  authorizes  transportation,  over 
Irregular  routes,  of  (1)  Building  stone, 
from  Limiberville,  PA,  to  points  in  NY, 
CT,  MA,  DE,  MD,  VA.  WV.  OH.  NJ. 
and  E>C,  and  (2)  Buil(^ing  Stone,  in 
dump  vehicles,  from  Lumberville,  PA, 
to  points  In  IN  and  MI.  MC  124004 
Sub  18  authorizes  transportation,  over 
irregular  routes,  of  Building  and  deco- 
rative stone,  from  points  in  Wyoming, 
Lackawanna,  Bucks,  Luzerne.  Monroe, 
Carbon,  and  Berks  Counties.  PA.  and 
Orange  County.  NY,  to  points  in  MA. 
CT.  RI.  NY.  PA.  OH.  MD,  DE,  NJ.  and 
DC.  By  the  instant  petition,  petitioner 
seeks  to  modify  the  commodity  in  Sub 
10,  parts  (7)  and  (8);  Sub  17,  parts  (1) 
and  (2),  and  Sub  18  to  read  as.  Stone, 
without  any  commodity  exceptions. 

MC  133095  (Sub-178)  (MIF)  (correc- 
tion) (notice  of  filing  of  petition  to 
modify  certificate),  filed  September 
22,  1978,  previously  noticed  In  the  Fed- 
eral Register  Issue  of  November  2, 
1978.  Petitioner:  TEXAS-CONTINEN- 
TAL EXPRESS,  INC..  P.O.  Box  434. 
Euless.  TX  76039.  Representative:  K. 
Edward  Wolcott.  1200  Gas  Light 
Tower.  235  Peachtree  Street  NE..  At- 
lanta. GA  30303.  Petitioner  holds  a 
motor  common  carrier  certificate  in 
MC  133095  Sub  178  Issued  April  18. 
1978.  authorizing  transportation  over 
irregular  routes,  of  (a)  Hair  and  skin 
care  products  and  toilet  preparations, 
and  (b)  equipment,  materials,  and  sup- 
plies used  in  the  manufacture  and  dis- 
tribution of  the  commodities  described 
in  (a)  above  (except  cfiemicals  and 
commodities  In  bulk),  between  the 
facilities  of  Redken  Laboratories.  Inc.. 
at  Los  Angeles.  Downey,  Riverside, 
San  Bernardino,  and  Irvine,  CA.  on 
the  one  hand.  and.  on  the  other,  those 
points  in  the  United  States  on  and 
east  of  U.S.  Hwy.  85,  restricted  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  facilities  of  Redken 
Laboratories,  Inc.  By  the  instant  peti- 
tion, petitioner  seeks  to  modify  the 
above  authority  by  deleting  the  re- 
striction, and  also  deleting  the  lan- 
guage "the  facilities  of  Redken  Labo- 
ratories. Inc.  at"  from  the  territorial 
description. 


Note.— The  purpose  of  this  (»rrection  is 
to  indicate  the  entire  purpose  of  this  peti- 
tion. 

MC  134011  (MIF)  (notice  of  fUing  of 
petition  to  modify  certificate),  filed 
November  17,  1978.  Petitioner:  LEON 
H.  PENN.  d.b.a.  PENN  TRUCKING 
CO.,  Route  3,  Box  113,  Cordele.  GA 
31015.  Representative:  C.  E.  Walker. 
P.O.  Box  1085,  Columbus.  GA  31902. 
Petitioner  hol<is  a  motor  common  car- 
rier certificate  in  MC  134011  issued 
November  4,  1971.  authorizing  trans- 
portation, over  irregular  routes,  as 
pertinent,  of  Dry  fertilizer  and  dry  fer- 
tilizer materials,  in  bulk,  from  points 
in  Crisp  Coimty.  GA.  to  points  in  FL. 
and  (2)  from  points  in  Hamilton 
County.  TN,  to  points  In  FL  and  GA. 
By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  authority  to 
transport  the  above  named  commod- 
ities in  bags,  as  well  as  in  bulk. 

MC  134280  (Sub-1)  (MIF)  (notice  of 
filing  of  petition  to  modify  permit). 
fUed  December  11.  1978.  Petitioner 
YOUNG'S  EXPRESS.  INC..  1501  N. 
Warwick  Ave..  Baltimore.  MD  21216. 
Representative:  Brian  S.  Stem.  2425 
Wilson  Boulevard,  Suite  No.  327,  Ar- 
lington. VA  22201.  Petitioner  holds  a 
motor  contract  carrier  Permit  in  MC 
134280  Sub  1  issued  July  7.  1971.  au- 
thorizing transportation,  over  irregu- 
lar routes,  of  Meats,  packinghouse 
products,  and  commodities  used  by 
pacldnghouses  (except  commodities  in 
bulk  in  tank  vehicles),  as  described  in 
section  A  of  appendix  I  to  the  report 
in  Descriptions  in  Motor  Carrier  Certi- 
ficates 67  M.C.C.  209  and  766.  season- 
ing or  spices,  advertising  matter, 
forms,  racks,  signs  and  store  displays, 
and  commodities  used  in  the  manufac- 
ture, sale,  or  distribution  of  meats  and 
pacldnghouse  products  as  described 
above,  in  shipper-owned  vehicles,  be- 
tween Baltimore.  MD,  on  the  one 
hand,  and,  on  the  other,  New  Haven, 
CT.  Boston.  MA,  New  York,  NY, 
Philadelphia.  PA.,  and  Providence,  RI, 
and  points  in  NJ.  under  a  continuing 
contracts)  with  H.  G.  Parks.  Inc.  By 
the  instant  petition,  petitioner  seeks 
to  modify  the  above  authority  by  de- 
leting the  language  "in  shipper-owned 
vehicles". 

MC  134783  (Sub-16)  (MIF)  (notice  of 
filing  of  petition  to  modify  certificate), 
fUed  November  21.  1978.  Petitioner 
DIRECT   SERVICE,    INC.,   940   East 


66th  Street,  P.O.  Box  2491,  Lubbock. 
Texas  79408.  Representative:  Charles 
M.  WUliams,  3500  Capitol  Life  Center, 
1600  Sherman  Street,  Denver.  Colora- 
do 80203.  Petitioner  holds  a  motor 
comynon  carrier  certificate  In  MC 
134783  (Sub-16)  Issued  November  18. 
1975,  authorizing  transportation,  over 
irregular  routes,  of:  Canned  and  pre- 
served apple  products,  and  canned  and 
preserved  apple  byproducts,  from  Win- 
chester. VA:  Martinsburg,  WV:  and 
Kent  City.  MI.  to  points  in  TX,  TN. 
OK.  AR,  LA.  MS.  AL.  GA.  SC,  and  FL 
By  the  Instant  petition.  Petitioner 
seeks  to  modify  the  above  authority 
by  adding  Lincolnton,  NC  as  an  origin 
point. 

MC  135197  (Sub-7)  (MIF)  (notice  of 
filing  of  petition  to  modify  certificate), 
fUed  November  14,  1978.  Petitioner 
LEESER  TRANSPORTATION,  IN- 
CORPORATED, Route  3,  Palmyra, 
MO  63461.  Representative:  Leonard  A. 
Jaskiewicz.  1730  M  Street,  NW.,  Suite 
501.  Washington.  DC  20036.  Petitioner 
holds  a  motor  common  carrier  certifi- 
cate in  MC  135197  Sub-7  issued  August 
15,  1977.  authorizing  transportation, 
over  irregular  routes,  of  (1)  Pesticides, 
plant  growth  regulants,  and  materials 
and  equipment  used  in  the  distribu- 
tion and  application  thereof,  from  the 
plant  site  and  storage  facilities  of 
American  Cyanamid  Company,  located 
in  Marion  Coimty.  MO,  to  points  in 
the  United  States  (except  AK  and  HI): 
and  (2)  Pesticides,  plant  growth  regu- 
lants, and  materials  and  equipment 
used  in  the  production  and  distribu- 
tion thereof,  from  points  in  the  United 
States  (Except  AK  and  HI),  to  the 
plant  site  and  storage  facilities  of 
American  Cyanamid  Company  located 
In  Marlon  County,  MO.  By  the  Instant 
petition,  petitioner  seeks  to  modify 
the  commodity  description  In  (1) 
atx)ve  to  read:  "Pesticides,  plant 
growth  regulants.  and  materials  and 
equipment  used  In  the  distribution, 
application,  and  production  thereof. 

MC  136342  (Sub-10)  (MIF))  (Notice 
of  filing  of  petition  to  modify  permit). 
fUed  November  13.  1978.  Petitioner 
JACKSON  &  JOHNSON.  INC..  P.O. 
Box  327— Route  #31,  Savannah.  New 
York  13146.  Representative:  Philip  C. 
Plnsky.  345  South  Warren  Street. 
Syracuse.  New  York.  13202.  Petitioner 
holds  a  motor  contract  carrier  Permit 
No.  MC  136342  (Sub-10),  Issued  May 
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22,  1978  authorizing  transportation 
over  irregxilar  routes,  of  Foodstuffs 
(except  frozen  foods  and  commodities 
in  bullc),  from  Hamlin.  Holley  and  WU- 
liamson,  NY.  and  Aspers.  PA,  to  points 
in  DE.  MD.  NJ.  NY.  and  PA.  The  au- 
thority granted  herein  is  restricted  to 
a  transportation  service  to  be  per- 
formed under  a  continuing  contract, 
or  contracts,  with  Duffy-Mott  Compa- 
ny, Inc.  By  the  instant  Petitioner.  Pe- 
titioner seelcs  to  amend  the  authority 
above  by  including  therein:  (1)  Au- 
thority to  serve  the  warehouse  facility 
of  Duffy-Mott  Company,  Inc.  at  Han- 
over, Pennsylvania  where  Duffy-Mott 
Company.  Inc.  has  recently  opened  a 
warehouse  facility;  and  (2)  Authority 
to  transport  materials,  supplies  and 
equipment  used  in  the  manufacturing, 
processing  and  distribution  of  food- 
stuffs between  the  facilities  of  Duffy- 
Mott  Company,  Inc..  located  at 
Hamlin.  Holley  and  Williamson.  NY 
and  Aspers  and  Hanover.  PA.  under  a 
continuing  contract,  or  contracts,  with 
Duffy-Mott  Company,  Inc. 

MC  139112  (Subs-3  and  4)  (MIF) 
(Notice  of  filing  of  petition  to  modify 
certificates),  filed  October  6.  1978.  Pe- 
titioner: CAI.EX  EXPRESS.  INC..  149 
Warden  Rd..  Trucksville.  PA  18708. 
Representative:  Joseph  P.  Hoary.  121 
S.  Main  Street.  Taylor.  PA  18517.  Peti- 
tioner holds  motor  common  carrier 
certificates  in  MC  139112  Subs-3  and  4 
issued  December  9.  1974  and  Decem- 
ber 3.  1974.  respectively.  MC  139112 
Sub  3  authorizes  transportation,  over 
irregular  routes,  of  (1)  Notions  and 
novelties,  bottles,  and  polystrine 
forms,  from  the  facilities  of  Wheaton 
Industries,  at  Millville  and  Tuckahoe. 
NJ.  to  points  in  OR.  WA.  and  CA;  (2) 
Plastic  bottles  and  caps  for  plastic  bot- 
tles, from  the  plant  site  of  Wheaton 
Plastic  Co..  at  Mays  Landing.  NJ.  and 
Des  Plaines  and  Centralia,  IL,  to 
Tracy.  CA.  MC  139112  Sub  4  autho- 
rizes transportation,  over  irregular 
routes,  of  (1)  Plastic  bottles  and  equip- 
ment, parts  and  supplies  used  in  the 
manufacture  of  plastic  bottles,  be- 
tween the  facilities  of  Wheaton  Plas- 
tics Company  at  Mays  Landing.  NJ. 
Des  Plaines  and  Centralia.  IL,  and 
Ventura,  CA.  RESTRICTION:  The  op- 
erations authorized  above  are  restrict- 
ed against  the  transportation  of  com- 
modities which  because  of  size  or 
weight  require  the  use  of  special 
equipment;   (2)  Plastic  bottles,   from 
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the  facilities  of  Wheaton  Plastics 
Company  at  Mays  Landing,  NJ  and 
Des  Plaines  and  Centralia,  IL,  to 
Irving,  Los  Angeles,  and  San  Francis- 
co, CA. 

By  the  instant  petition,  petitioner 
requests  that  the  above  authority  be 
modified  by  deleting  the  facility  refer- 
ences of  Wheaton  Industries  and 
Wheaton  Plastic  Company  in  Sub  3 
and  delete  the  facility  reference  of 
Wheaton  Plastic  Company  in  Sub-4. 

MC  142416  (Sub-1)  (MIF)  (Notice  of 
filing  of  petition  to  modify  certificate), 
filed  November  1,  1978.  Petitioner: 
HAMILTON  TRANSFER  STORAGE 
«&  FEEDS.  INC.,  Box  H,  Highway  26 
West,  Torrington,  WY  82240.  Repre- 
sentative: John  H.  Lewis,  The  1650 
Grant  St.  Bldg.,  Denver.  CO  80203.  Pe- 
titioner holds  a  motor  common  carrier 
certificate  in  MC  142416  Sub  1.  issued 
April  21.  1978.  authorizing  transporta- 
tion, over  regular  routes,  of  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
Between  Torrington.  WY.  and  Casper, 
WY,  serving  Lusk  and  Douglas,  WY. 
and  all  points  on  U.S.  Hwy  26  between 
Torrington  and  Junction  U.S.  Hwy  26 
and  Interstate  Hwy  25  as  intermediate 
points,  and  serviiig  Hartville  and  Sun- 
rise, WY,  and  all  points  in  Goshen 
County,  WY,  as  off -route  points:  (1) 
Prom  Torrington  over  U.S.  Hwy  26  to 
junction  Interstate  Hwy  25  west  of 
Dwyer,  WY,  then  north  over  Inter- 
state Hwy  25  (or  U.S.  Hwy  87)  to 
Casper,  and  return  over  the  same 
route.  (2)  Prom  Torrington  over  U.S. 
Hwy  26  to  Lingle,  WY.  then  over  U.S. 
Hwy  85  to  Lusk.  WY.  then  west  over 
U.S.  Hwy  20  to  Orin  Junction,  and 
then  over  Interstate  Hwy  25  to  Casper 
and  return  over  the  same  route.  RE- 
STRKTTION:  The  above-authority  is 
restricted  against  a  transportation  of 
shipments  moving  to.  from,  or 
through  Denver,  CO. 

By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  authority 
by  deleting  the  restriction. 

MC  140030  (Sub-4)  (MIF.)  (notice  of 
filing  of  petition  to  modify  permit), 
filed  Novemt>er  8,  1978.  Petitioner: 
RAY  KURTZ  and  LINDA  FARLEY, 
d.b.a.  PLASTIC  EXPRESS,  P.O.  Box 
5593.  Orange.  CA  92667.  RepresenU- 


tlve:  Richard  Cello,  1415  West  Oarvey 
Avenue.  West  Covina,  CA  91790.  Peti- 
tioner holds  a  motor  contract  carrier 
permit  in  MC  140030  Sub  4  issued 
June  13,  1978,  authorizing  transporta- 
tion, over  irregular  routes,  of  (1)  Lu- 
bricating oil.  oil  products,  and  lubrica- 
tion filter,  (a)  from  Vernon.  CA.  to 
points  in  AZ  and  NV,  (b)  from  Alame- 
da. CA  to  points  in  NV  and  OR.  (2) 
Pallets,  vats,  and  containers  of  over  35 
gallon  capaci|,y.  from  points  in  AZ, 
NV,  and  OR.  to  Vernon  and  Alameda. 
CA.  RESTRICTIONS:  The  authority 
granted  herein  is  subject  to  the  follow- 
ing conditions:  The  traffic  generating 
at  Vernon  and  Alameda,  CA  above  is 
restricted  against  the  transportation 
thereof  in  bulk,  in  tank  vehicles,  and 
the  authority  granted  herein  is  limited 
to  a  transportation  service  to  be  per- 
formed under  a  continuing  contract(s) 
with  the  Pennzoil  Company.  By  the 
instant  petition,  petitioner  seeks  to 
modify  the  above  authority  by  adding 
Los  Angeles.  CA  as  an  origin  point  in 
parts  (l)(a)  and  (2)  and  to  add  Quaker 
State  Oil  Refining  Corporation  as  an 
additional  contracting  shipper  in  the 
permit. 

Republications  of  Grants  of  Operat- 
ing Rights  AtrrHORmr  Prior  to 
Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over 
that  previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  a  peti- 
tion for  leave  to  intervene  in  the  pro- 
ceeding must  be  filed  with  the  Com- 
mission on  or  before  April  16.  1979. 
Such  pleading  shall  comply  with  Spe- 
cial Rule  247(e)  of  the  Commission's 
General  Rules  of  Practice  (49  CFR 
1100.247)  addressing  specifically  the 
Issue(s)  indicated  as  the  purpose  for 
republication,  and  including  copies  of 
intervenor's  conflicting  authorities 
and  a  concise  statement  of  interve- 
nor's interest  in  the  proceeding  setting 
forth  in  detail  the  precise  manner  in 
which  it  has  been  prejudiced  by  lack 
of  notice  of  the  authority  granted.  A 
copy  of  the  pleading  shall  be  served 
concurrently  upon  the  carrier's  repre- 
sentative, or  carrier  if  no  representa- 
tive is  named. 

MC  143505  (Sub-2)  (republication), 
filed  December  13.  1977.  published  in 


the  Federal  Register  issue  of  March 
2,  1978,  and  republished  this  issue.  Ap- 
plicant: KOMMER  bulk  FEED 
SERVICES,  INC..  171  Stafford  Road. 
Palmyra.  NY  14522.  Representative: 
Charles  A.  Schiano,  500  Wilder  Build- 
ing, One  East  Main  Street.  Rochester, 
NY  14614.  A  Decision  of  the  Commis- 
sion. Division  2,  decided  January  22. 
1979,  and  served  February  9,  1979. 
finds  that  the  present  and  future 
public  convenience  and  necessity  re- 
quire operation  by  applicant  in  inter- 
state or  foreign  commerce  as  a 
common  carrier,  by  motor  vehicle, 
over  Irregular  routes,  in  the  transpor- 
tation of  (1)  Dried  brewers'  grain  and 
dried  breioera'  grain  products,  in  bulk 
and  in  bags,  from  points  in  Monroe 
County,  NY.  to  points  in  PA:  and  (2) 
/ce<f  and  feed  ingredients,  from 
Marion,  Bellevue.  Fostoria.  and  Del- 
phos,  OH,  to  points  in  NY  and  PA. 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the 
Commission's  rules  and  regulations. 
The  purpose  of  tliis  republication  is  to 
indicate  the  applicant's  actual  grant  of 
authority. 

MC  144604  (Sub-53F)  (republica- 
tion), filed  April  11,  1978.  published  in 
the  Federal  Register  issues  of  July 
13.  1978,  and  August  2,  1978,  and  re- 
published this  issue.  Applicant:  CAU- 
DELL  TRANSPORT.  INC..  P.O. 
Drawer  I.  Forest  Park,  OA  30050.  Rep- 
resentative: Frank  D.  Hall.  Suite  713. 
3384  Peachtree  Rd..  NE..  Atlanta.  OA 
30326.  A  Decision  of  the  Commission. 
Review  Board  Number  2,  decided  De- 
cember 13,  1978,  and  served  January 
29,  1979,  finds  that  the  present  and 
future  public  convenience  and  necessi- 
ty require  operations  by  applicant  in 
interstate  or  foreign  commerce  as  a 
common  carrier,  by  motor  vehicle, 
over  irregular  routes.  In  the  transpor- 
tation of  Such  commodities  as  are 
dealt  in  by  grocery  and  food  business 
houses  (except  commodities  in  bulk,  in 
tank  vehicles),  in  vehicles  equipped 
with  mechanical  refrigeration,  from 
the  facilities  of  Kraft,  Inc.,  at  Decatur, 
GA,  to  point  in  MS,  TN,  and  LA.  that 
applicant  is  fit,  willing,  and  able  prop- 
erly to  perform  such  service  and  to 
conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the 
Commission's  rules  and  regulations. 
The  purpose  of  this  republication  is  to 
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indicate  the  addition  of  TN  as  a  desti- 
nation State. 

Motor  Carrier,  Broker,  Water  Car- 
rier, AND  Freight  Forwarder  Oper- 
ating Rights  Afpucations 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's General  Rules  of  Practice 
(49  CFR  1100.247).  These  rules  pro- 
vide, among  other  things,  that  a  pro- 
test to  the  granting  of  an  application 
must  be  filed  with  the  Commission 
within  30  days  after  the  date  of  notice 
of  filing  of  the  application  is  published 
in  the  Federal  Register.  Failure  to 
seasonably  file  a  protest  will  be  con- 
strued as  a  waiver  of  opposition  and 
participation  In  the  proceeding.  A  pro- 
test under  these  rules  should  comply 
with  Section  247(eM3)  of  the  rules  of 
practice  which  requires  that  it  set 
forth  specifically  the  grounds  upon 
which  it  is  made,  contain  a  detailed 
statement  of  protestant's  interest  in 
the  proceeding  (including  a  copy  of 
the  specific  portions  of  its  authority 
which  protestant  believes  to  be  in  con- 
flict with  that  sought  in  the  applica- 
tion, and  describing  in  detail  the 
method— whether  by  Joinder,  inter- 
line, or  other  means— by  which  protes- 
tant would  use  a  such  authority  to 
provide  all  or  part  of  the  service  pro- 
posed), and  shall  specify  with  particu- 
larity the  facts,  matters,  and  things 
relied  upon,  but  shall  not  include 
issues  or  allegations  phrased  general- 
ly. Protests  not  in  reasonable  compli- 
ance with  the  requirements  of  the 
rules  may  be  rejected. 

The  original  and  one  copy  of  the 
protest  shall  be  filed  with  the  Com- 
mission, and  a  copy  shall  he  served 
concurrently  upon  applicant's  repre- 
sentative, or  applicant  if  no  repre- 
sentative is  named.  All  pleadings  and 
d(x;ument8  must  clearly  specify  the 
"F"  suffix  where  the  docket  is  so  iden- 
tified in  this  notice.  If  the  protest  in- 
cludes a  request  for  oral  hearing,  such 
request  shall  meet  the  requirements  of 
Section  247(eK4)  of  the  special  rules, 
and  shall  include  the  certification  re- 
quired therein. 

Section  247(f)  further  provides.  In 
part,  that  an  applicant  who  does  not 
intend  timely  to  prosecute  its  applica- 
tion shall  promptly  request  dismissal 
thereof,  and  that  failure  to  prosecute 
an  application  under  procedures  or- 
dered by  the  Commission  will  result  In 
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dismissal  of  the  application. 

Further  processing  steps  will  be  by 
Commission  decision  which  will  be 
served  on  each  party  of  record.  Broad- 
ening amendments  toiU  not  be  accept- 
ed after  March  IS.  1979.  except  for 
good  cause  shoum,  and  restrictive 
amendments  vHU  not  be  entertained 
following  publication- in  the  "P^eral 
Register"  of  a  notice  that  the  proceed- 
ing has  been  assigned  for  oral  hearing. 

Each  applicant  states  that  approval 
of  its  application  will  not  significantly 
affect  the  quality  of  the  human  envi- 
ronment nor  Involve  a  major  regula- 
tory action  under  the  Energy  Policy 
and  Conservation  Act  of  1975.     ^ 

MC  95540  (Sub-1072F),  fUed  January 
12,  1979.  Applicant:  WATKINS 
MOTOR  LINES.  INC..  P.O.  Box  1636. 
Lakeland,  FL  33802.  Representative: 
Paul  M.  DanieU,  P.O.  Box  872,  Atlan- 
ta. OA  30301.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes  trans- 
porting: (1)  Containers,  container  endLs 
and  closures;  (2)  commodities  manu- 
factured or  distributed  by  manufactur- 
ers and  distributors  of  containers 
when  moving  in  mixed  loads  with  con- 
tainers; and  (3)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  (x>ntainers,  con- 
tainer ends  and  closures  (except  com- 
modities in  bulk),  between  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Washington.  DC.) 

Note.— Common  control  may  be  involved. 
Applicant  reauests  consolidated  hearing 
with  other  applications  requesting  similar 
authority. 

MC  95540  (Sub-1074F),  fUed  April  3. 
1978.  AppUcant:  WATKINS  MOTOR 
LINES.  INC..  P.O.  Box  1636.  Lakeland. 
FL  33802.  Representative:  Paul  M. 
DanieU,  P.O.  Box  872,  Atlanta,  OA 
30301.  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Gen- 
eral commodities  (except  those  of  un- 
usual value.  Classes  A  and  B  explo- 
sives, household  goods  <as  defined  by 
the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equip- 
ment): Serving  Lowland,  TN  as  an  off- 
route  point  in  connection  with  carri- 
er's authorized  regular  route  oper- 
ations from  and  to  Asheville,  NC. 
(Hearing  site:  NashviUe.  TN.) 

Note.— Common  control  may  be  involved. 

MC  115311  (Sub-327F),  fUed  January 
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10.  1979  ADpUcant;  J  &  M  TRANS- 
PORTATION CO..  INC..  P.O.  Box  488. 
Milledgeville.  GA  31061.  R^presenU- 
tive:  Paul  M.Daniell.  P.O.  Box  872,  At- 
lanta. GA  30301.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes  trans- 
porting: (1)  Containers,  container  ends 
and  closures;  (2)  commodities  manu- 
factured or  distributed  by  manufactur- 
ers and  distributors  of  containers 
when  moving  in  mixed  loads  with  con- 
tainers: and  (3)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  containers,  con- 
tainer ends  and  closures  (except  com- 
modities in  bulk),  between  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Washington.  DC.) 

Note.— Applicant  requests  consolidated 
hearing  with  other  applications  requesting 
aimllar  authority. 

Finance  Applications 

The  following  applications  seek  ap- 
proval to  consolidate,  purchase,  merge, 
lease  operating  rights  and  properties, 
or  acquire  control  through  ownership 
of  stock,  of  rail  carriers  or  motor  carri- 
ers pursuant  to  Sections  11343  (for- 
merly Section  5(2))  or  11349  (formerly 
Section  210a(b))  of  the  Interstate 
Commerce  Act. 

An  original  and  one  copy  of  protests 
against  the  granting  of  the  requested 
authority  must  he  filed  with  the 
Commission  on  or  before  April  16. 
1979.  Such  protests  shall  comply  with 
Special  Rules  240(c)  or  240(d)  of  the 
Commission's  General  Rules  of  Prac- 
tice (49  CFR  1100.240)  and  shall  in- 
clude a  concise  statement  of  protes- 
tants  interest  in  the  proceeding.  A 
copy  of  the  protest  shall  be  served 
concurrently  upon  applicant's  repre- 
sentative, or  applicant,  if  no  repre- 
sentative is  named. 

Each  applicant  states  that  approval 
of  its  application  will  not  significantly 
affect  the  quality  of  the  hiunan  envi- 
ronment nor  Involve  a  major  regula- 
tory action  under  the  Energy  Policy 
and  Conversation  Act  of  1975. 

MC-F-13894P.  Authority  sought  for 
control  by  TRANSPORT  ASSO 
CIATES,  INC..  3610  Garden  Brook 
Drive.  P.O.  Box  34080,  Dallas,  TX 
75234,  of  DELTA  MOTOR  FREIGHT. 
INC..  2877  Farrisview.  P.O.  Box  18423. 
Memphiii.  TN  38118  Applicants'  repre- 
sentative: Scott  E.  Daniell,  P.O.  Box 
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82028.  Lincoln.  NE  68501.  Operating 
rights  sought  to  be  controlled  are 
those  sought  by  Delta  Motor  Freight, 
Inc.  in  Docket  MC  144827,  which  when 
issued,  will  authorize  the  transporta- 
tion of  freight  and  passenger  eleva- 
tors, and  parts  and  attachments  for 
freight  and  passenger  elevators,  from 
the  facilities  of  Dover  Elevator  Co.,  at 
or  near  Middieton.  TN,  and  Horn 
Lake.  MS  to  points  in  the  U.S.  (except 
AK,  HI.  IN  and  MN),  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of 
freight  and  passenger  elevators  in  the 
reverse  direction.  This  authority, 
when  issued,  will  authorize  common 
carrier  operation  over  irregular  routes. 
Transport  Associates.  Inc..  is  a  no 
record  carrier,  however,  it  owns  the 
issued  and  outstanding  capital  stock  of 
DALLAS  CARRIERS  CORP..  which 
operates  as  a  contract  carrier  in  inter- 
state commerce,  subject  to  the  Inter- 
state Commerce  Act  and  presently 
holds  authority  pursuant  to  Permits  in 
Docket  MC  135691  and  subs  thereto, 
in  all  the  States  in  the  United  SUtes. 
except  AL  and  AK.  Approval  of  the 
transaction  will  result  in  the  applicant 
k>eing  in  control  of  both  common  and 
contract  motor  carrier  operations  in 
interstate  commerce.  Neither  of  these 
carriers  will  serve  common  shippers 
and  identical  commodities  are  not  in- 
volved. Application  has  not  been  filed 
for  temporary  authority  tmder  section 
210a(b). 

MC-F-13929P.  Authority  sought  for 
control  by  EAGLE  EXPRESS  COM- 
PANY, P.O.  Box  680.  Somerset,  Ken- 
tucky 42501.  of  SCHIPPER's  EX- 
PRESS. INC..  11425  Williamson  Road. 
Cincinnati.  Ohio  45241.  Applicant's  at- 
torney: Andrew  Jay  Burkholder.  Beery 
&.  Spurlock  Co..  LPA,  275  E^ast  State 
Street.  Columbus.  Ohio  43215.  Operat- 
ing rights  sought  to  be  controlled: 
General  commodities  (except  those  of 
imusual  value,  classes  A  and  B  explo- 
sives, household  goods,  as  defined  by 
the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equip- 
ment) over  regular  routes,  between  nu 
merous  OH  points  including  Cincin- 
nati. Cleveland.  Toledo.  Circleville. 
Ravenna.  Dayton.  Xenia.  Springfield, 
Lebanon,  Lima,  Sidney,  Piqua,  Fre- 
mont, Bellefontaine,  Wapakoneta,  and 
Columbus.  General  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  houshold  goods,  as 


defined  by  the  Conmiission.  commod- 
ities in  bulk,  and  those  requiring  spe- 
cial  equipment),  over  irregular  routes, 
between  Cincinnati.  OH.  on  the  one 
hand.  and.  on  the  other,  points  in  OH. 
General  commodities  (except  those  of 
unusual  value,  classes  A  and  B  explo- 
sives, livestock,  household  goods,  as 
defined  by  the  Commission,  and  com- 
modities requiring  special  equipment), 
over  regular  routes  between  Himting- 
ton,  WV.  and  Portsmouth.  OH.  serving 
all  intermediate  points.  Vendee  is  au- 
thorized to  operate  as  a  common  carri- 
er in  KY.  TN,  and  OH.  An  application 
has  been  filed  for  temporary  control 
under  210a(b). 

MC-F-13930P.  Authority  is  sought 
for  the  purchase  by  ERB  TRANS- 
PORTATION CO.,  INC..  P.O.  Box  65, 
Crozet.  VA  22932  of  the  operating  au- 
thorities of  Eastern  Refrigerated 
Transport.  Inc..  P.O.  Box  113,  Crozet, 
VA  22932.  Applicants'  attomejrs: 
Harry  C.  Ames,  Jr.,  Suite  805,  666 
Eleventh  Street.  N.W.,  Washington, 
D.C.  20001,  and  Harry  J.  Jordan, 
1000— 16th  Street,  N.W.,  Washington, 
D.C.  20036.  Operating  rights  to  be  pur- 
chased: Irregular  routes:  Docket  No. 
MC- 138835  and  subs.  Frozen  foods 
(except  commodities  in  bulk,  in  tank 
vehicles),  from  points  in  Maine,  New 
Hampshire,  Vermont.  Kentucky,  Indi- 
ana, Michigan.  Ohio  (except  frozen 
bakery  goods  from  Toledo  and  Cleve- 
land), Tennessee.  West  Virginia,  Illi- 
nois, Virginia.  Miimesota.  Wisconsin. 
Connecticut.  Delaware.  Massachusetts. 
New  Jersey.  New  York.  Pennsylvania, 
Rhode  Island,  and  the  District  of  Co- 
lumbia to  the  facilities  of  Morton 
Frozen  Foods.  Division  of  Continental 
Baking  Company,  at  Crozet,  Va.  with 
no  transportation  for  compensation  on 
return  except  as  otherwise  authorized. 
Frozen  foods,  tietween  points  in  Atlan- 
tic and  Cumberland  Counties.  N.J..  on 
the  one  hand,  and,  on  the  other, 
points  in  West  Virginia  and  points  in 
that  part*  of  Virginia  west  of  U.S. 
Highway  1.  From  Crozet,  Va.,  to  points 
in  Kentucky.  Indiana.  Michigan.  Ohio, 
Tennessee,  and  West  Virginia,  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized. 
From  Cleveland.  Ohio,  to  points  in 
Connecticut.  Delaware.  Maryland. 
Massachusetts,  New  Jersey.  New  York, 
Pennsylvania,  Rhode  Island.  Virginia, 
West  Virginia,  and  the  District  of  Co- 
lumbia,   with    no    transportation    for 


compensation  on  return  except  as  oth- 
erwise authorized.  Restriction:  The 
service  authorized  in  the  route  de- 
scription next  above  is  restricted  to 
the  transportation  of  shipments  origi- 
nating at  the  plant  sites  and  storage 
facilities  used  by  Stouffer  Poods  Cor- 
poration in  the  Cleveland,  Ohio,  Com- 
mercial Zone,  as  defined  by  the  Com- 
mission, and  destined  to  points  in  the 
specified  states.  From  Crozet,  Va.,  to 
points  in  Illinois,  Virginia,  Minnesota, 
and  Wisconsin,  with  no  transportation 
for  compensation  on  return  except  as 
otherwise  authorized.  The  commod- 
itie*.  classified  as  (a)  meats,  meat 
products,  and  meat  by-products,  (b) 
dairy  products,  and  (c)  articles  distrib- 
uted by  meat-packinghouses,  in  the 
Appendix  to  the  report  in  Modifica- 
tion of  Permits-Packing  House  Prod- 
ucts,  46  M.C.C.  23,  from  Madison.  Wis., 
to  points  in  North  Carolina.  Virginia. 
and  the  District  of  Columbia,  and  to 
Baltimore,  Md.,  and  points  within  5 
miles  thereof  except  (b)  dairy  prod- 
ucts from  Madison,  Wis.,  with  no 
tnuisportation  for  compensation  on 
return  except  as  otherwise  authorized. 
Frozen  foods,  from  the  plant  site  and 
storage  facilities  of  Morton  Frozen 
Foods  Division  of  Continental  Baking 
Company  at  C^rozet,  Va.,  to  points  in 
Maine.  New  Hampshire,  and  Vermont, 
with  no  transportation  for  comi>ensa- 
tion  on  return  except  as  otherwise  au- 
thorized. From  Crozet,  Va.,  to  points 
in  Connecticut.  Delaware,  Massachu- 
setts, New  Jersey,  New  York,  Pennsyl- 
vania, and  Rhode  Island,  with  no 
transix>rtation  for  compensation  on 
return  except  as  otherwise  authorized. 
Meats,  meat  products  and  meat  by- 
products and  articles  distributed  by 
meat  packinghouses,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er CeHificates,  61  M.C.C.  209  and  766. 
From  Madison,  Wis.,  to  Charleston,  W. 
Va.,  with  no  transportation  for  com- 
pensation on  return  except  as  other- 
wise authorized. 

Prepared  foodstuffs,  from  the  plant 
sites  and  warehouses  of  the  Plllsbury 
Corporation  in  New  Albany,  Ind.,  and 
the  commercial  zone  thereof,  as  de- 
fined by  the  Commission  to  points  in 
Missouri,  Illinois,  Indiana,  Ohio.  West 
Virginia,  Kentucky,  and  Tennessee, 
with  no  transportation  for  compensa- 
tion on  return  except  as  otherwise  au- 
thorized. Restriction:  The  authority 


NOTICES 

granted  in  the  route  description  next 
above  shall  not  be  tacked  or  joined,  di- 
rectly or  indirectly  with  any  of  carri- 
er's existing  authority  for  the  purpose 
of  performing  a  through  service  be- 
tween Memphis,  Tenn..  and  points  in 
the  Chicago,  111.,  Commercial  Zone,  as 
defined  by  the  Commission.  From  the 
plant  sites  and  storage  facilities  of  the 
Plllsbury  Corporation  at  points  in  the 
Commercial  Zone  of  New  Albany,  Ind., 
as  defined  by  the  Commission,  to 
points  in  Pennsylvania.  Virginia, 
North  Carolina,  South  Carolina,  and 
Georgia,  with  no  transportation  for 
compensation  on  return  except  as  oth- 
erwise authorized.  Meats,  meat  prod- 
ucts, and  meat  by-products,  and  arti- 
cles distributed  by  meat  packingh- 
ouses, as  described  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk),  from  Madison, 
Wis.,  to  points  in  Maryland  (except 
Baltimore),  West  Virginia  (except 
Charleston)  and  Delaware,  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized. 
Restriction:  The  authority  granted  in 
the  route  description  next  above  is  re- 
stricted to  traffic  originating  at  Madi- 
son, Wis.,  and  destined  to  points  in  the 
destination  States  named,  with  the  ex- 
ceptions noted.  Meats,  meat  products, 
meat  by-products,  and  articles  distrib- 
uted by  meat  packinghouses,  as  de- 
scribed in  Sections  A  and  C  of  Appen- 
dix I  to  the  report  in  Descriptions  in 
Motor  Carrier  Certificate*,  61  M.C.C. 
209  and  766  (except  commodities  in 
bulk,  in  tank  vehicles),  from  the  plant 
site  of  Oscar  Mayer  Sc  Co.,  near  Oood- 
lettsville.  Tenn.,  to  points  in  Alabama, 
Georgia,  Kentucky.  North  Carolina, 
South  Carolina.  Virginia,  and  West 
Virginia,  with  no  transportation  for 
compensation  on  return  except  as  oth- 
erwise authorized.  Restriction:  The  op- 
erations granted  in  the  route  descrip- 
tion next  above  are  restricted  to  the 
transportation  of  traffic  originating  at 
the  above-described  plant  site  and  des- 
tined to  points  in  the  above-named 
destination  States.  Frozen  bakery 
goods,  from  Toledo  and  Cleveland, 
Ohio,  to  Crozet,  Va.,  with  no  transpor- 
tation for  compensation  on  return 
except  as  otherwise  authorized.  Re- 
striction: The  authority  granted  in  the 
route  descritpion  next  above  to  oper- 
ate from  Cleveland.  Ohio,  shall  be  re- 
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stricted  against  tacking  and/or  inter- 
lining at  Crozet,  Va.,  or  points  within 
the  commercial  zone  thereof  as  de- 
fined by  the  Commission.  Between 
Pottstown.  Pa.,  and  Portsmouth,  Va. 
Frozen  bakery  products,  from  the 
facilities  of  Mrs.  Smith's  Pie  Company 
at  Pottstown,  Pa.,  to  points  in  Con- 
necticut, Kentucky,  Massachusetts, 
North  Carolina,  Ohio,  Rhode  Island. 
South  Carolina.  Tennessee,  Virginia, 
and  West  Virginia,  with  no  transporta- 
tion for  compensation  on  return 
except  as  otherwise  authorized.  Frozen 
foods,  between  Crozet,  Va.,  and  Rus- 
sellvllle.  Ark.  Restriction:  The  oper- 
ations authorized  herein  are  restricted 
to  the  transportation  of  shipments 
originating  at  and  destined  to  the 
facilities  of  Morton  Frozen  Foods— Di- 
vision of  m  Continental  Baking 
Company,  Inc..  at  the  above-named 
points.  Frozen  foodstuffs,  from  the 
plant  site  and  warehouse  facilities  of 
Ore-Ida  Foods,  Inc.,  at  Greenville, 
Mich.,  to  points  in  Connecticut.  Dela- 
ware, Maine,  Maryland.  Massachu- 
setts, New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Pennsylva- 
nia, Rhode  Island,  South  Carolina. 
Vermont.  Virginia.  West  Virginia,  and 
the  District  of  Colimibia,  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized. 
Food  products,  foodstuffs,  packaging 
materials,  and  supplies  used  in  the 
manufacture  and  production  of  frozen 
foods,  (except  commodities  in  bulk), 
over  irregular  routes,  from  points  in 
New  York,  New  Jersey,  Pennsylvania, 
Illinois,  Michigan.  Massachusetts, 
Maryland.  Ohio,  Indiana,  and  the  Dis- 
trict of  Columbia  to  Crozet,  Va..  limit- 
ed to  shipments  destined  to  the  plant- 
site  and  storage  facilities  of  Morton 
Foods  Division,  ITT  Continental 
Baking  Company.  To  transport  food- 
stuffs, packaging  materials,  and  sup- 
plies used  in  the  manufacture  of 
frozen  foods  (except  in  bulk)  from 
points  in  New  York,  New  Jersey.  Penn- 
sylvania, Illinois,  Michigan,  Massachu- 
setts, Maryland.  Ohio,  Indiana,  and 
the  District  of  Colimibia  to  Crozet, 
VA.  restricted  to  the  transportation  of 
traffic  destined  to  the  facilities  of 
Morton  Frozen  Pood  Division.  ITT 
Continental  Baking  Co..  Inc.,  at 
Crozet,  VA. 

Frozen  foods,  over  irregular  routes, 
from  the  facilities  of  Seabrook  Foods, 
Inc..   at  Seabroolc.   NJ  to  points   in 
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Pennsylvania,  Ohio.  Indiana.  Illinois, 
Kentucky,  and  Michigan,  and  Kansas 
City.  MO  and  Kansas  City,  KS.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting frozen  foods  from  Seabrook, 
NJ.  to  Kansas  City,  KS-MO,  and 
points  in  Pennsylvania,  Ohio.  Indiana. 
Illinois.  Kentucky,  and  Michigan,  re- 
stricted to  the  transportation  of  ship- 
ments originating  at  the  facilities  of 
Seabrook  Foods,  Inc.,  at  Seabrook,  NJ. 
Frozen  foods  and  commodities,  other- 
wise exempt  under  section  203  (bK6) 
of  the  Interstate  Commerce  Act. 
When  moving  in  mixed  loads  with 
frozen  foods,  over  irregular  routes, 
from  the  facilities  of  Empire  Freezers 
of  Syracuse.  Inc..  at  Syracuse,  NY  to 
points  in  New  Hampshire,  Maine,  Mas- 
sachusetts, Rhode  Island.  Connecticut. 
New  York.  New  Jersey.  Pennsylvania. 
Delaware.  Maryland,  Virginia,  Ver- 
mont, and  the  District  of  Columbia 
Decided  August  11.  1978.  Frozen  foods, 
over  irregular  routes,  from  Lake 
Odessa  and  Grand  Rapids.  MI  to 
points  in  Cumberland.  Gloucester,  and 
Salem  Counties.  NJ  restricted  to  the 
transportation  of  shipments  destined 
to  the  facilities  of  Seabrook  Foods, 
Inc.  Transferee  is  authorized  to  oper- 
ate as  a  common  carrier  in  the  States 
of  ME.  NH.  VT.  MA.  CT.  RI.  NY.  NJ. 
DE.  PA,  MD,  DC.  VA.  NC,  SC,  GA.  FL. 
AL.  TN.  WV.  KY.  OH.  MI.  and  AR. 
Requested  place  of  hearing:  Washing- 
ton. DC. 

Motor  Carrier  Alternate  Route 
Deviations 

The  following  letter-notices  to  oper- 
ate over  deviation  routes  for  operating 
convenience  only  have  been  filed  with 
the  Commission  under  the  Deviation 
Rules— Motor  Carrier  of  Property  (49 
CFR  1042.4(0(11)). 

Protests  against  the  use  of  any  pro- 
posed deviation  route  herein  described 
may  be  filed  with  the  Commission  in 
the  manner  and  form  provided  in  such 
rules  at  any  time,  but  will  not  operate 
to  stay  commencement  of  the  pro- 
posed operations  unless  filed  on  or 
before  April  16,  1979.  Each  applicant 
states  that  there  will  be  no  significant 
effect  on  either  the  quality  of  the 
human  environment  or  energy  policy 
and  conservation. 

Motor  Carriers  or  Property 
MC     108937     (Deviation     No.     16). 


NOTICES 

MURPHY  MOTOR  FREIGHT 
LINES,  INC.,  2323  Terminal  Rd..  P.O. 
Box  43640.  St.  Paul.  MN  55164.  fUed 
February  14.  1979.  Carrier  proposes  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  of  general  commodities,  with 
certain  exceptions,  over  deviation 
routes  as  follows:  (1)  From  Rhine- 
lander,  WI  over  WI  Hwy  17  to  Junc- 
tion US  Hwy  51  near  Merrill.  WI,  then 
over  US  Hwy  51  to  Junction  WI  Hwy 
78  near  Portage,  WI,  then  over  WI 
Hwy  78  to  Junction  Interstate  Hwy  90 
then  over  Interstate  Hwy  90  to  Chica- 
go, IL.  and  (2)  Prom  Rhinelander,  WI 
over  the  route  described  in  (1)  above 
to  Interstate  Hwy  90,  then  over  Inter- 
state Hwy  90  to  Junction  IL  Hwy  75 
near  South  Beloit.  IL,  then  over  IL 
Hwy  75  to  Junction  US  Hwy  51,  then 
over  US  Hwy  51  to  Junction  US  Hwy 
20.  then  over  US  Hwy  20  to  Chicago, 
IL  and  return  over  the  same  routes  for 
operating  convenience  only.  The 
notice  indicates  that  the  carrier  is 
presently  authorized  to  transport  the 
same  commodities  over  a  pertinent 
senr'ice  route  as  follows:  From  Rhine- 
lander.  WI.  over  US  Hwy  8  to  Junction 
US  Hwy  45.  then  over  US  Hwy  45  to 
Oshkosh.  WI.  then  over  US  Hwy  41  to 
junction  WI  Hwy  175.  then  over  WI 
Hwy  175  to  Fond  du  lac.  WI.  then  over 
US  Hwy  45  to  Junction  WI  Hwy  145. 
then  over  WI  Hwy  145  to  Milwaukee, 
WI,  then  over  US  Hwy  41  to  (Chicago. 
IL  and  return  over  the  same  route. 

Motor  Carrier  Intrastate 

ArPUCATION(S) 

The  following  application(s)  for 
motor  common  carrier  authority  to 
operate  in  Intrastate  commerce  seek 
concurrent  motor  carrier  authoriza- 
tion in  Interstate  or  foreign  commerce 
within  the  limits  of  the  Intrastate  au- 
thority sought,  pursuant  to  Section 
10931  (formerly  Section  206(a)(6))  of 
the  Interstate  Commerce  Act.  These 
applications  are  governed  by  Special 
Rule  245  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.245), 
which  provides,  among  other  things, 
that  protests  and  requests  for  infor- 
mation concerning  the  time  and  place 
of  State  Commission  hearings  or  other 
proceedings,  any  subsequent  charges 
therein,  and  any  other  related  matters 
shall  be  directed  to  the  State  Commis- 
sion with  which  the  application  is  filed 
and  shaU  not  be  addressed  to  or  filed 


with  the  Interstate  Commerce  Com- 
mission. 

California  Docket  No.  A-56483  (peti- 
tion to  modify  the  commodity  descrip- 
tion of  D-86377  and  certificate  of  reg- 
istration), filed  January  16.  1979.  Ap- 
plicant: WARREN  TRUCKING  CO.. 
INC..  1550  W.  8th  St..  Long  Beach.  CA 
90813.  Representative:  Fred  H.  Mack- 
ensen  9454  Wilshire  Blvd.  Suite  400. 
Beverly  Hills,  CA  90212.  Certificate  of 
Public  Convenience  and  Necessity 
sought  to  operate  a  freight  service,  as 
follows:  Transportation  of:  Paper  and 
paper  products,  used  in  the  publica- 
tion of  newspapers  and  other  printed 
matter,  in  flat  stock  and  in  rolls  as  fol- 
lows: From  Los  Angeles.  Long  Beach 
and  San  Diego  and  points  and  places 
within  five  (5)  statute  miles  thereof,  to 
points  in  Santa  Barbara,  Ventura.  Los 
Angeles.  Orange.  San  Bemandino. 
Riverside.  Imperial.  San  Diego,  Tulare. 
Kern.  Kings,  and  San  Luis  Obispo 
Counties,  CA.  Intrastate,  interstate 
and  foreign  commerce  authority 
sought  HEARING:  Date,  time  and 
place  not  yet  fixed.  Requests  for  pro- 
cedural information  should  be  ad- 
dressed to  California  Public  Utilities 
Conunission.  California  State  Bldg. 
350  McAllister  Street.  San  Francisco. 
CA  94102.  and  should  not  be  directed 
to  the  Interstate  Commerce  Commis- 
sion. NOTE:  Carrier  is  hereby  cau- 
tioned that  the  order,  of  which  this 
Appendix  is  a  part,  authorizes  issuance 
of  a  Certificate  of  Registration  as  evi- 
dence of  a  right  to  engage  in  oper- 
ations. In  Interstate  or  foreign  com- 
merce, as  described  In  the  Appendix 
above,  only  insofar  as  such  operations 
do  not  duplicate  those  authorized  in 
carrier's  existing  authority  issued  by 
the  Interstate  Commerce  Commission. 

New  York  Docket  No.  T-2153  (2nd 
amendment),  filed  September  15.  1979. 
Applicant:  TACTSfS  EXPRESS.  INC.. 
P.O.  Drawer  191.  Rensselaer,  NY 
12144.  Representative:  Martin  Werner. 
888  Seventh  Avenue.  New  York,  NY 
10019.  Certificate  of  Public  Conven- 
ience and  Necessity  sought  to  operate 
a  freight  service,  as  follows:  Transpor- 
tation of:  Oeneral  commodities,  (1) 
Between  all  points  in  Albany.  Mont- 
gomery, Columbia,  Rensselaer,  Dut- 
chess, Saratoga,  Fulton.  Schenectady, 
Greene  and  Schoharie  Counties.  NY; 
and  (2)  between  all  points  in  Albany, 
Montgomery.    Columbia.    Rensselaer. 


Dutchess.  Saratoga,  Pulton,  Schenec- 
tady, Greene,  and  Schoharie  Counties. 
NY.  on  the  one  hand,  and.  on  the 
other,  the  City  of  New  York.  Intra- 
state, interstate  and  foreign  commerce 
authority  sought.  HEARING:  Date; 
time  and  place  not  yet  fixed.  Requests 
f^r  procedural  information  should  be 
addressed  to  New  York  State  Depart- 
ment of  Transportation.  1220  Wash- 
ington Avenue.  State  Campus.  Build- 
ing )!«4.  Room  G-21,  Albany.  NY  12232. 
and  should  not  be  directed  to  the  In- 
terstate Commerce  Commission. 

By  the  Commission. 

H.  G.  Homme,  Jr., 
Secretary. 

[FR  Doc.  79-7711  Filed  3-14-79;  8:45  am) 
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[Notice  No.  44] 
ASSICNMENT  OF  HEARINGS 

March  12.  1979. 
Cases  assigned  for  hearing,  post- 
ponement, '  cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
in  which  they  are  interested. 

MC  69281  (Sul>-45F).  the  Davidson  Transfer 
&  Storage  Co.,  now  assigned  for  hearing 
on  April  23,  1979.  (1  week),  at  Chicago,  IL., 
in  a  hearing  room  to  be  later  designated. 

MC  116915  (Sub-62F).  Eck  Miller  Transpor- 
tation Corp.,  now  assigned  for  hearing  on 
May  14.  1979.  (2  days),  at  Chicago.  IL  in  a 
hearing  room  to  be  later  designated. 

MC  123872  (Sub-90F).  W  &  L  Motor  Lines, 
Inc..  now  assigned  for  hearing  on  May  16, 
1979.  (3  days),  at  Chicago.  IL  in  a  hearing 
room  to  be  later  designated. 

MC  5227  (Sub-40F).  Eckley  Trucking.  Inc.. 
now  assigned  for  hearing  on  March  16. 
1979.  at  Portland.  OR  is  advanced  to 
March  15.  1979  (2  days),  at  Portland,  OR, 
Room  No.  103.  Pioneer  Court  House,  555 
S.  W.  Yamhill  Street. 


NOTICES 

MC  114457  (Sub-424F),  Dart  Transit  Com- 
pany, now  assigned  for  hearing  on  May  9, 
1979  (1  day),  at  Denver,  CO  in  a  hearing 
room  to  be  later  designated. 

MC-F-13050  and  MC  95336  (Sub-8  and  9).  J. 
B.  Williams  Express  Inc.— Purchase  (Por- 
tion)—National  Transportation  Company 
d.b.a.  National  Transport,  now  assigned 
March  14,  1979.  at  New  York.  NY.  is  post- 
poned indefinitely. 

MC  61231  (Sub-127F),  Easter  Enterprise. 
Inc.,  d.b.a.  Ace  Lines  Inc..  now  assigned 
April  17.  1979,  at  BUlings,  MT.  is  post- 
poned to  April  23.  1979  (5  days),  at  BiU- 
ings,  MT,  in  a  hearing  room  to  be  later 
designated. 

MC  15859  (Sub-IOF),  the  Hine  Line.  MC 
119991  (Sub-22F).  Young  Transport  Inc., 
MC  119991  (Sub-18),  Young  Transport, 
Inc.,  and  MC  126822  (Sub-48F),  Westport 
Trucking  Co.,  now  assigned  May  1.  1979, 
at  Chicago,  IL  is  postponed  to  May  8, 
1979,  (4  days),  at  Chicago.  IL.  In  a  heuing 
room  to  be  later  designated. 

MC  113678  (Sub-748F).  CurtU.  Inc..  and  MC 
113678  (Sub-761),  Curtis,  Inc,  a  corpora- 
tion, now  assigned  March  20,  1979,  at  Or- 
lando, FL.  is  postponed  to  May  8.  1979  (4 
days),  at  Orlando.  FL,  in  a  hearing  room 
to  be  later  designated. 

MC-F- 13463,  The  Lake  Motor  Freight  Com- 
pany-Purchase Olson  Express,  Inc.  and 
MC  135696  (Sub-34  and  35).  the  Lake 
Shore  Motor  Freight  Co..  now  being  as- 
signed for  continued  hearing  on  March  20. 
1979  (3  days),  at  C^incinnatl,  OH,  in  Room 
9017.  Federal  Office  Building,  550  Main 
Street. 

MC  124920  (Sub-14).  La  Bar's.  Inc.  and  MC 
124821  (Sub-26),  William  Gilchrist,  now 
assigned  for  hearing  on  March  15,  1979,  at 
Philadelphia,  PA,  is  postponed  to  April  16, 
1979  (2  days),  at  Philadephia.  PA  in  a 
hearing  room  to  be  later  designated. 

MC  140024  (Sub-112F),  J.  B.  Montgomery, 
Inc.,  now  being  assigned  for  hearing  on 
April  18,  1979  (3  days),  at  Philadelphia, 
PA.  in  a  hearing  room  to  be  later  designat- 
ed. 

MC  95540  (Sub-1033F),  Watkins  Motor 
Lines.  Inc.,  now  being  assigned  for  hearing 
on  May  14,  1979  (2  days),  at  Philadelphia, 
PA,  in  a  hearing  room  to  be  later  designat- 
ed. 

MC  10305,  Pennsylvania  Truck  Lines,  Inc. 
and  James  H.  Russell,  Inc.— Investigation 
of  Certificates,  now  being  assigned  for 
hearing  on  May  16,  1979  (2  days),  at  Phila- 
delphia, PA,  in  a  hearing  room  to  be  later 
designated. 

MC  142672  (Sub-30F).  David  Beneux  Pro- 
duce and  Trucking.  Inc.,  now  being  as- 
signed for  hearing  on  May  18.  1979  (1 
day),  at  Philadelphia,  PA,  in  a  hearing 
room  to  be  later  designated. 

MC  145067  (Sub-2F).  Lawrence  E.  Spaide. 
Inc..  now  being  assigned  for  hearing  on 
May  18,  1979  (1  day),  at  Philadelphia,  PA, 
In  a  hearing  room  to  be  later  designated. 

MC  114632  (8ub-161F),  Apple  Lines,  Inc., 
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now  assigned  April  23,  1979,  at  St.  Paul. 
lifN.  is  postponed  to  May  14,  1979  (5  days) 
at  St.  Paul,  MN,  in  a  hearing  room  to  be 
later  designated.  FD  28692,  Petition  of  the 
Pittsburgh  and  Lake  Erie  Railroad  Com- 
pany to  Discontinue  Trains  Nos.  260  and 
261  between  Pittsburgh,  PA  and  College, 
PA,  now  assigned  April  2  thru  3,  1979,  at 
Pittsburgh,  PA,  and  April  4,  1979,  at 
Beaver,  PA,  is  postponed  to  June  11,  1979, 
(1  day)  at  9:30  a.m.  local  at  Pittsburgh. 
PA  and  June  12.  1979  (1  day)  at  9:30  a.m. 
and  7  p.m.,  local  time,  at  Pittsburgh,  PA. 
and  continued  to  June  13.  1979  (1  day),  at 
7  pjn.  local  time,  at  Beaver,  PA  in  a  hear- 
ing room  to  be  later  designated. 

AB  7  (Sub-60),  Stanley  E.G.  HiUman.  Trtist- 
ee  of  the  Property  of  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Company, 
Debtor,  Abandonment  near  Iron  Ridge 
and  Fond  Du  Lac  In  Dodge  &  Fond  Du 
Lac  Coujities,  WI,  now  assigned  for  hear- 
ing May  7.  1979  (1  week),  at  Fond  Du  Lac, 
WI.  in  a  bearing  room  to  be  later  designat- 
ed. 

AB  7  (Sub-65).  Stanley  E.G.  Hillman.  Trust- 
ee of  the  Property  of  Chicago.  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Company, 
Debtor  Abandonment  near  Walworth 
Counties,  WI.  now  assigned  for  hearing 
April  18.  1979  at  Janesville,  WI,  (3  days)  in 
a  hearing  room  to  be  later  designated. 

MC  123872  (Sub-81F),  W  &  L  Motor  Lines, 
Inc.,  now  assigned  May  8,  1979,  at  Denver. 
CO,  is  cancelled  and  application  dismissed. 

MC-F-13500.  Burlington  Northern,  Inc-Con- 
trol-Frisco  Transportation  Company,  FD 
28583  (Sub  1  and  2),  Burlington  Northern, 
Inc.  Control -and  Merger— St.  Louis  San 
Francisco  Railway  Company  and  FD 
28583  (Sub-18F).  Southern  Pacific  Trans- 
portation Company— Trackage  Rights- 
Over  Burlington  Northern  Inc..  and  the 
Union  Pacific  Railroad  Company  and  (1) 
Trackage  serving  North  Rivergate  and  (2) 
the  Barnes  Yard  of  Union  Pacific  Rail- 
road Company,  a  distance  of  16.3  miles, 
now  being  assigned  continued  hearing  on 
April  17,  1979.  at  the  Offices  of  the  Inter- 
state Commerce  Commission.  Washington. 
DC. 

MC  119493  (Sub-222F),  Monkem  Company. 
Inc..  now  being  assigned  May  30.  1979  (1 
day),  at  Kansas  City,  MO,  in  a  hearing 
room  to  be  later  designated. 

MC  10343  (MIF).  Churchill  Truck  Unes. 
Inc..  now  being  assigned  May  30,  1979  (2 
days),  at  Kansas  City,  MO.  in  a  hearing 
room  to  be  later  designated. 

MC  110098  <Sub-171F),  Zero  Refrigerated 
Lines,  a  Corporation,  now  being  assigned 
June  4,  1979  (2  days),  at  Kansas  City.  MO, 
In  a  hearing  room  to  be  later  designated. 

MC-F- 13642.  American  Freight  System, 
Inc.— Purchase  (Portion)— Riss  Interna- 
tional Corp.,  now  being  assigned  June  6. 
1979  (3  days)  at  Kansas  City,  MO.  In  a 
hearing  room  to  be  later  designated. 

MC-C-8879.  Bowman  Transportation,  Inc.. 
et  al.  V.  Central  Motor  Express,  Inc.,  now 
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being  assigned  for  hearing  on  May  14, 
1979  (1  week),  at  Louisville.  KY.  in  a  hear- 
ing room  to  be  later  designated. 
MC  116014  (Sub-85P).  Oliver  Trucking  Com- 
pany. Inc..  now  being  assigned  for  hearing 
on  May  10.  1979  (2  days),  at  Louisville. 
KY.  in  a  hearing  room  to  be  later  desig- 
nated. 
MC  124839  (Sub-37F).  Builders  Transport. 
Inc..  now  being  assigned  for  hearing  on 
May  16.  1979.  at  the  Offices  of  the  Inter- 
state Commerce  Commission.  Washington. 
DC. 

MC  135633  (Sub-14F).  Nationwide  Trans- 
porters. Inc..  now  being  assigned  for  hear- 
ing on  April  25.  1979.  at  the  Offices  of  the 
Interstate  Commerce  Commission,  Wash- 
ington. DC. 

MC  2368  (Sub-84P>.  BralleyWiUet  Tank 
Lines.  Inc..  now  being  assigned  for  hearing 
on  April  25.  1979.  at  the  Offices  of  the  In- 
terstate Commerce  Commission,  Washing- 
ton, DC. 

MC-C- 10304.  Roy  Stone  Transfer  Corpora- 
tion, versus  Red  Line.  Inc.  and  Warren 
Trucking  Co..  Inc..  now  being  assigned  for 
hearing  on  May  9.  1979.  at  the  Offices  of 
the  Interstate  Commerce  Commission. 
Washington.  DC. 

MC  115331  (Sub-471P).  Truck  Transport. 
Inc..  now  being  assigned  for  hearing  on 
May  16.  1979.  at  the  Offices  of  the  Inter- 
state Commerce  Commission,  Washington, 
DC. 

MC  112989  <Sub-78F).  West  Coast  Truck 
Lines.  Inc.,  now  being  assigned  May  15. 
1979  (9  days),  at  Portland.  OR.  and  contin- 
ued to  June  4.  1979  (5  days),  at  San  Fran- 
cisco, CA.  and  continued  to  June  25,  1979 
(5  days),  at  Chicago.  IL.  in  a  hearing  room 
to  be  later  designated. 

MC  118831  (Sub-170F).  Central  Transport. 
Inc.  and  NC  124306  (Sub-36F).  Kenan 
Transport  Company.  Inc..  now  being  as- 
signed for  hearing  on  May  14.  1979.  at  the 
Offices  of  the  Interstate  Commerce  Com- 
mission. Washington.  DC. 

MC  2253  (Sub-88F).  Carolina  Freight  Carri- 
ers Corporation,  now  being  assigned  for 
hearing  on  June  4.  1979  (2  weeks),  at  Al- 
lentown.  PA,  in  a  hearing  room  to  be  later 
designated. 

MC  107064  (Sub-129P).  Steere  Tank  Lines, 
Inc.,  and  MC  111401  (Sub-528P).  Groen- 
dyke  Transport.  Inc..  now  being  assigned 
continued  hearing  April  24.  1979  (2  days), 
at  Phoenix.  AZ,  in  a  hearing  room  to  be 
later  designated. 

MC  136602  (Sub-7P).  Arizona  Western 
Transport,  Inc.,  now  being  assigned  con- 
tinued hearing  on  April  26.  1979  (2  days), 
at  Phoenix.  AZ,  in  a  hearing  room  to  be 
later  designated. 

MC  126118  <Sub-91F),  Crete  Carrier  Corpo- 
ration, now  being  assigned  June  4.  1979  (5 
days),  at  Omaha.  NE.  in  a  hearing  room  to 
be  later  designated. 

MC  119765  (sub-64F).  Eight  Way  Xpress. 
Inc..  now  being  assigned  May  30.  1979  (1 
day),  at  Omaha.  NE,  In  a  hearing  room  to 
be  later  designated. 


NOTICES 

MC-C  10143,  O.N.C.  Freight  Systems,  Inc. 
versus  Herl)ert  D.  Needel.  d.b.a.  Tucson 
Package  Delivery  is  now  assigned  for  hear- 
ing to  be  continued  on  April  3,  1979  (1 
day)  at  Tucson,  AZ  in  a  hearing  room  to 
be  later  designated. 

AS  43  (bub-55F).  Illinois  Central  Gulf  Rail- 
road Co.,  Abandonment  In  Tallahatchie. 
Wuitman.  Sunflower.  Coahoma  &  Hum- 
phrey Counties,  MS  is  now  assigned  for 
hearing  May  7.  1979  (5  days)  at  Indian- 
aola,  MS  in  a  hearing  room  to  be  later  des- 
ignated. 

MC  128527  (Sub-120).  May  Trucking  Com- 
pany. Si  MC  138635  (Sub-56F)!  Carolina 
Western  Express.  Inc..  <k  MC  139495  (Sub- 
371F).  National  Carriers,  Inc..  are  now  as- 
signed for  hearing  June  11.  1979  (5  days) 
at  Portland,  OR  in  a  hearing  room  to  be 
later  designated. 

MC  115162  (Sub-424P),  Poole  Truck  Line, 
Inc.,  <b  MC  115311  (8ub-293F)  J  4c  M 
Transportation  Co.,  Inc.,  are  now  assigned 
for  hearing  May  21,  1979  (1  week)  at  New 
Orleans.  LA.  in  a  hearing  room  to  be  later 
designated. 

MC  59531  (Sub-No.  107F).  Auto  Convoy  Co.. 
now  assigned  for  hearing  May  15.  1979  (1 
day),  at  New  Orleans.  LA  in  a  hearing 
room  to  be  later  designated. 

MC  133095  (Sub-208F).  Texas  Continental 
Express.  Inc.,  now  assigned  for  hearing 
May  16.  1979  (3  days)  at  New  Orieans,  LA 
in  a  hearing  room  to  t>e  later  designated. 

H.  G.  Homme,  Jr.. 
Secretary. 
[PR  Doc.  79-7907  Filed  3-14-79;  8:45  amj 
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(Finance  Docket  Nos.  26482  and  26483  (Sub- 
No.  1)1 

AUTO-TRAIN  COtP. 

P*Hti«n  for  M*4ifi<aH«n 

(AUTO-TRAIN  CORPORATION, 
operation  rail  passenger  and  auto- 
mobile transport  service  between  Alex- 
andria. VA,  and  Sanford.  FL).  Peti- 
tioner Auto-Train  Corporation.  1801  K 
Street.  NW.,  Washington.  DC  2006. 
represented  by  Robert  G.  Sealcs.  1729 
H  Street.  NW..  Wasliington.  DC  2006. 
holds  authority  as  a  railroad  (1)  for 
combined  rail  passenger-automobile 
transport  service  between  Alexandria. 
VA.  and  Sanford,  FL.  and  (2)  for  the 
transportation  between  the  same 
points  of  automobiles  only,  unaccom- 
panied by  their  ov^-ner  or  driver,  when 
the  transportation  is  performed  under 
a  Joint  booking  whereby  Auto-Train 
transports  an  automobile  and  an  air- 
line transports  its  ouTier  or  driver  be- 


tween substantially  the  same  points  at 
substantially  the  same  time. 

Petitioner  seelis  modification  of  its 
authority  under  (2)  above  to  permit  it 
to  transport  unaccompanied  auto- 
mobiles under  Joint  bookings  with  the 
National  Railroad  Passenger  Corpora- 
tion (Amtrak)  under  the  same  restric- 
tions and  in  the  same  fashion  as  with 
an  airline. 

Any  interested  person  or  persons  de- 
siring to  participate  may  file  an  origi- 
nal and  six  copies  of  his  written  repre- 
sentations, views  or  arguments  in  sup- 
port of  or  against  the  petition  on  or 
before  April  16.  1979. 

H.  G.  Homme,  Jr.. 
Secretary. 
(PR  Doc.  79-7909  Filed  3-14-79:  8:45  am) 


[7035-01 -Ml 

I  [Notice  No.  1651 

iMOTOI  CARtlER  BOARD  TRANSFER 
PROCEEMNGS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker, 
and  freight  forwarder  transfer  applica- 
tions filed  under  Section  212(b). 
206(a).  211.  312(b).  and  410(g)  of  the 
Interstate  Commerce  Act. 

Elach  application  (except  as  other- 
wise specifically  noted)  contains  a 
statement  by  applicants  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  of  the  applica- 
tion. 

Protests  against  approval  of  the  ap- 
plication, which  may  Include  request 
for  oral  hearing,  must  be  filed  with 
the  Commission  on  or  before  April  16, 
1979.  Failure  seasonably  to  file  a  pro- 
test will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  A  protest  must  be  served 
upon  applicants'  representative(s).  or 
applicants  (if  no  such  representative  is 
named),  and  the  protestant  must  certi- 
fy that  such  service  has  been  made. 

Unless  otherwise  specified,  the 
signed  original  and  six  copies  of  the 
protest  shall  be  filed  with  the  Com- 
mission. All  protests  must  specify  with 
particularity  the  factual  basis,  and  the 
section  of  the  Act.  or  the  applicable 
rule  governing  the  proposed  transfer 


which  protestant  believes  would  pre- 
clude approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  be  support- 
ed by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented 
cannot  reasonably  be  submitted 
through  the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemed 
sufficient  to  place  interested  persons 
on  notice  of  the  proposed  transfer. 

MC-FC-77899,  filed  October  18. 
1978.  Transferee:  CLYDE'S 

CHARTER  BUS  SERVICE.  INC.,  301 
Furnace  Branch  Road.  Glen  Bumle. 
MD  ^1061.  Transferors:  Clyde  B.  Did- 
lake.  DBA  Clyde's  Charter  Bus  Serv- 
ice, 301  Furnace  Branch  Road.  Glen 
Bumie,  MD  21061  and  Araminta  BeUe 
Caldwell  DBA  Caldwell  Bus  Service, 
301  Furnace  Branch  Road,  Glen 
Bumie,  MD  21061.  Applicants'  Attor- 
ney: S.  Harrison  Kahn,  Kahn  and 
Kahn,  Suite  733  Investment  Building, 
Washington,  E>C  20005.  Authority 
sought  for  purchase  by  transferee  of 
the  operating  rights  of  transferor,  as 
set  forth  in  certificate  No.  MC  109199, 
Issued  to  Clyde  B.  Didlake  on  Septem- 
ber 8.  1950  and  certificate  No.  MC 
133345,  issued  to  Araminta  Belle  Cald- 
well on  May  29,  1969.  as  follows:  Pas- 
sengers and  their  baggage,  in  roimd 
trip  charter  operations,  beginning  and 
ending  at  Glen  Bumie.  MD  and  points 
within  ten  miles,  except  Baltimore, 
MD  and  extending  to  points  in  Virgin- 
ia, Delaware.  Pennsylvania.  New 
Jersey,  New  York,  West  Virginia,  and 
the  District  of  Columbia,  and  from 
Baltimore.  MD  to  points  In  Maryland, 
Virginia,  Pennsylvania,  Delaware  and 
the  District  of  Columbia. 

MC-FC-77953,  filed  December  11, 
1978.  Transferee:  LEPRECHAUN 
LINES.  INC..  doing  business  as  LE- 
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PRECHAUN  LINES.  Route  32,  PO 
Box  2628,  Newburgh,  NY  12550. 
Transferor  WEST  POINT  TOURS, 
INC.,  Terminal  Bldg.,  Highland  Ftills, 
NY  10928.  Applicant's  representative: 
J.  G.  Dall,  Jr.,  Attorney  for  transferee, 
PO  Box  LL,  McLean,  VA  21101  and 
Arthur  J.  Plken,  Attorney  for  transfer- 
or. Suite  1515,  One  Lefrak  City  Plaza, 
Flushing,  NY  11368.  Authority  sought 
for  purchase  by  transferee  of  the  oper- 
ating rights  of  transferor  set  forth  In 
Certificate  No.  MC-95375.  Issued  June 
12.  1978,  as  follows:  Passengers  and 
their  baggage,  restricted  to  traffic 
originating  at  the  points  Indicated,  In 
charter  operations,  from  points  In 
Orange  County.  NY  to  points  in  PA, 
NY.  NJ,  CT,  VT,  NH,  and  DC.  Trans- 
feree presently  holds  authority  in  No. 
MC-112108  Subs  1,  and  3,  issued  June 
6,  1975,  as  corrected,  and  November  1, 
1977,  respectively.  Application  for  tem- 
porary authority  under  Section 
210a(b)  has  not  been  filed. 

H.  G.  Homme,  Jr., 
Secrefarv. 
[PR  Doc.  79-7908  FUed  3-14-79;  8:45  am] 


[7035-01-M] 

[Docket  No.  AB-161  (Sub-No.  IF)] 

mrSSURGH,  CHARTIERS  A  YOUGHIOGHENY 
RAILWAY  Ca 

AbondomiiMit  (n  AHaglMny  Cewirty,  fa^  Netic* 
of  Finding* 

Notice  Is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com- 
merce Act  (49  U.S.C.  10903)  that  by  a 
Certificate  and  Decision  decided  Janu- 
ary 24.  1979.  a  finding,  which  Is  admin- 
istratively final,  was  made  by  the 
Commission,  Review  Board  Number  5, 
stating  that,  subject  to  the  conditions 
for  the  protection  of  railway  employ- 
ees prescribed  by  the  Commission  In 
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Oregon  Short  Line  R.  Co.— Abandon- 
ment Goshen,  354  I.C.C.  584  (1978), 
and  for  public  use  as  set  forth  in  said 
decision,  the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Pittsburgh, 
Chartlers  &  Youghlogheny  Railway 
Company  of  a  portion  of  a  line  of  rail- 
road known  as  the  Neville  Island 
Branch,  extending  from  railroad  mile- 
post  5.66  to  the  end  of  the  line  at  rail- 
road mllepost  6.44,  a  distance  of  .8 
mile,  on  Neville  Island,  Allegheny 
County,  PA.  A  certificate  of  public 
convenience  and  necessity  permitting 
abandonment  was  issued  to  the  Pitts- 
burgh, Chartlers  &  Youghlogheny 
Railway  Company.  Since  no  investiga- 
tion was  instituted,  the  requirement  of 
§  1121.38(a)  of  the  Regxilations  that 
publication  of  notice  of  abandonment 
decisions  In  the  Federal  Register  t>e 
made  only  after  such  a  decision  be- 
comes administratively  final  was 
waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the  of- 
feror the  records,  accounts,  appraisals, 
working  pai>ers,  and  other  documents 
used  in  preparing  Exhibit  I  (§1121.45 
of  the  Regtilations).  Such  documents 
shall  be  made  available  during  regular 
business  hours  at  a  time  and  place  tnu- 
tually  agreeable  to  the  parties. 

The  offer  must  be  filed  and  served 
no  later  than  March  30.  1979.  The 
offer,  as  filed,  shall  contain  informa- 
tion required  pursuant  to  Section 
1121.38(bK2)  and  (3)  of  the  Regula- 
tions. If  no  such  offer  is  received,  the 
certificate  of  public  convenience  and 
necessity  authorizing  abandonment 
shall  become  effective  on  April  30, 
1979. 

H.  G.  Homme.  Jr., 
Secretary. 

IFR  Doc.  79-7910  PUed  3-14-79;  8:45  am] 
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sunshine  oct  meetings 


This  MCtion  of  Iha  FEDERAL  REGISTER  contains  notices  of  meetings  published  under  the  "Government  in  the  Sunshine  Act"  (Pub.  L.  94-409)  5  U.S.C. 
552b(eK3). 
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COMMODITY  CREDIT  CORPORA- 
TION. 

TIME  AND  DATE:  2  p.m..  March  20. 
1979. 

PLACE:  Room  2 18- A.  administration 
Building.  U.S.  Department  of  Agricul- 
ture. Washington,  D.C. 

STATUS:  Open/Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Minutes  of  CCC  Board  meeting  on  Jan- 
uary 12,  1979. 

2.  Consideration  of  proposals  for  pilot  in- 
dustrial hydrocarbon  and  alcohol  projects. 

3.  £>oclcet  TCP  98a.  Amendment  1  re:  Milk 
price  support  proKram.  1978-79. 

4.  Docket  UCP  110a  re:  1979-crop  flaxseed 
purchase  program. 

5.  Docket  UCP  33a  re:  1979-crop  rice  loan, 
purhcase  and  payment  prc^rram. 

6.  Docket  UCP  31a  re:  l»79-crop  peanut 
loan  and  purchase  program. 

7.  Docket  OC2  299,  Revision  1,  Amend- 
ment 1  re:  Disaster  reserve. 

8.  Resolution  re:  Amendment  of  bylaws  of 
Commodity  Credit  Corporation. 

9.  Resolution  16.  Amendment  1.  C2  268  re: 
Public  Law  480  availability  determination 
for  dehydrated  potatoes. 

10.  Docket  CX  315  re:  Financial  arrange- 
ments of  CCC  under  Its  proposed  CCC  in- 
termediate export  credit  sales  program  for 
breeding  animals. 


CLOSED  PORTION  OF  MEETING: 

11.  Resolution  UCX  310a,  Amendment  1 
re:  Commodities  available  for  sale  to  foreign 
governments  or  their  agents  and  interna- 
tional programs. 

12.  Discussion  of  CCC  commodity  sales 
policy. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Bill  Cherry,  secretary.  Commodity 
Credit  Corporation.  Room  202-W, 
Administration  Building,  U.S.  De- 
partment of  Agriculture,  Washing- 
ton. D.C.  20013.  Telephone  (202) 
447-7583. 

[S-510-79  Filed  3-13-79;  11:28  am] 


[6351-01-Mj 


COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  DATE:  10:30  a.m.,  March 
16.  1979. 

PLACE:  2033  K  Street  NW..  Washing- 
ton. D.C.  8th  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
State  enforcement  action  under  Sec- 
tion 6d. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Jane  Stuckey.  254-6314. 

(8-504-79  Filed  3-13-79:  10:22  ami 
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CONSUMER      PRODUCT     SAFETY 
COMMISSION. 

Rkviskd  Agenda* 

T^me  and  Date:  Commission  Meeting. 
Thursday.  March  15.  1979.  9:30  a.m. 

Location:  Third  Floor  Hearing  Room, 
nil  18th  Street  NW.,  Washington,  DC. 


STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  DISCUSSED:" 

1.  Exemption  of  Betamethasone 
iCelestone)  from  Child-Resistant  Pack- 
aging 

In  May.  1976.  the  Commission  proposed  to 
exempt  this  drug  from  child-resistant  pack- 
aging requirements  of  the  Poison  Preven- 
tion Packaging  Act.  At  this  meeting  the 
Commission  will  consider  a  draft  Federal 
Register  document  granting  final  exemp- 
tion. 


2.  Tetrachloroethylene 
ethylene) 


(Perchloro- 


The  Commission  will  consider  options  for 
action  on  hazards  associated  with  this 
chemical.  The  staff  briefed  the  Commission 
on  tetrachloroethylene  at  the  March  8 
Meeting/Brie(lng. 

3.  EDF  Petition  on  Carcinogens,  AP 
78-4 

The  Commission  will  consider  a  petition 
in  which  the. Environmental  Defense  Fund 
(EDF)  has  asked  the  Commission  to  take 
several  actions  concerning  identification 
and  testing  of  certain  chemical  ingredients 
which  may  present  a  carcinogenic  risk  to 
consumers.  The  staff  briefed  the  Commis- 
sion on  the  petition  at  the  February  28 
Briefing. 

4.  Tap  Water  Scalds  Petition,  CP  78- 
IS 

The  Commission  will  continue  the  consid- 
eration of  a  petition  on  tap  water  scalds 
from  Your  Seattle  City  Light.  The  Commis- 
sion previously  considered  and  deferred 
action  on  this  petition  in  November,  1978. 
was  briefed  by  the  staff  on  February  28, 
1979,  and  discussed  the  matter  at  the  March 
8,  1979  Conunission  Meeting. 

Agenda  was  originally  approved  on 
March  2.  1979  and  was  revised  on 
March  9.  1979  with  the  addition  of 
Item  4  concerning  petition  CP  78-15. 

CONTACT     PERSON     FOR     ADDI- 
TIONAL INFORMATION: 

Sheldon  D.  Butts.  Assistant  Secre- 
tary. Suite  300.  1111  18th  St..  NW.. 


Washington.   DC   20207,   telephone 
202-634-7700. 

[S-507-79  FUed  3-13-79: 11:04  ami 


[6355-01 -M] 


CONSUMER     PRODUCT     SAFETY 
COMMISSION. 

Time  and  Date:  Commission  Briefing. 
Wednesday.  March  21. 1979. 10  a.m. 

Location:  Room  458,  Westwood  Towers 
Building,  Bethesda.  Maryland. 

STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

1.  Briefing  on  Sunmming  Pool  Slides 

The  staff  will  brief  the  Commission  on  op- 
tions related  to  possible  revocation  of  the 
Safety  Standard  for  Swimming  Pool  Slides 
(16  CFR  1207).  A  UJS.  Court  of  Appeals  in 
March,  1978,  set  aside  portions  of  the  stand- 
ard relating  to  installation  instructions  and 
warning  signs. 

2.  Briefing  on  Bicycles:  Reflectivity 
Amendment 

The  staff  and  Commission  wOl  discuss  re- 
source Implications  of  a  Commission  deci- 
sion to  grant  a  petition  from  the  3M  Co.  re- 
garding reflectivity  bicycle  tires.  This  is  a 
continuation  of  a  discussion  held  during  the 
Mid- Year  Report 

3.  Briefing  on  Evaluation  Program 

Staff  from  the  Office  of  Strategic  Plan- 
ning will  present  a  report  on  the  general 
evaluation  program  studying  the  impact,  ef- 
fectiveness and  costs  of  various  CPSC  pro- 
grams. This  is  a  continuation  of  a  discussion 
held  during  the  Mid- Year  Repor^. 

Agenda  approved  March  9.  1979. 

CONTACT     PERSON     FOR     ADDI- 
TIONAL INFORMATION: 

Sheldon  D.  Butts,  Assistant  Secre- 
tary. Suite  300.  llll-18th  St.,  NW., 
Washington.  DC  20207,  Telephone 
(202)  634-7700. 

(S-508-79  FUed  3-13-79;  11:04  ami 


[6355-01 -M] 


CONSUMER     PRODUCT     SAFETY 
COMMISSION. 

Time    and    Date:    Commission    Meeting. 
Thursday,  March  22. 1979,  9:30  a.m. 

Location:   Third    Floor    Hearing    Room. 
llll-18th  Street.  NW..  Washington,  D.C. 


SUNSHINE  ACT  MEETINGS 

STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Possible  Substantial  Product 
Hazard:  ITT  General  Controls,  et  aL. 
gas  regulator  valves.  ID  78-13,  -14,  -15 
{OS  ff642) 

The  staff  has  recommended  that  the  Com- 
mission accept  the  corrective  action  plans 
and  close  the  files  involving  hazards  associ- 
ated with  gas  regulator  valves  which  ITT 
General  Controls  manufactured,  and  which 
several  manufacturers  used  in  heating  and 
air  conditioning  units.  The  firms  have  In- 
spected and  replaced  suspect  valves. 

2.  Possible  Substantial  Product 
Hazard:  Vemco  Division,  Emerson 
Electric  Co.;  and  Sears,  Roebuck  & 
Co.,  portable  electric  fans,  ID  78-108,  - 
109 

The  staff  has  recommended  that  the  Com- 
mission accept  and  monitor  the  corrective 
action  plans  which  Vemco  and  Sears  have 
Implemented  to  deal  with  a  possible  fire 
hazard  associated  with  certain  portable  elec- 
tric fans  manufactured  by  Vemco  and  sold 
by  Vemco  and  Sears.  Both  firms  have  re- 
called the  suspect  fans,  and  Vemco  has 
made  design  changes. 

3.  Possible  Substantial  Product 
Hazard:  American  Electric  Corp.  flu- 
orescent light  fixtures,  ID  78-96 

The  staff  has  recommended  that  the  Com- 
mission accept  and  monitor  the  corrective 
action  plan  which  American  Electric  has  Im- 
plemented to  deal  with  possible  shock  and 
fire  hazards  associated  «ith  a  certain  model 
of  Its  Brite  Bar  fluorescent  light  fixture. 
American  has  recalled  the  suspect  model 
and  redesigned  the  fixture. 

4.  Possible  Substantial  Product 
Hazard:  Minnesota  Mining  and  Manu- 
facturing Co.  (,3m,  infrared  transpar- 
ency-makers. ID  79-8  (OS  §641} 

The  staff  has  recommended  that  the  Com- 
mission accept  and  monitor  the  corrective 
action  which  3M  has  Implemented  to  deal 
with  a  possible  fire  hazard  associated  with 
certain  of  Its  infrared  transparency-makers. 
The  firm  is  recalling  and  repairing  the  sus- 
pect units. 

6.  Petition  on  Coal-  and  Wood-Burn- 
ing Stoves,  AP  77-2 

The  Commission  will  consider  a  petition 
in  which  Adam  Paul  Banner,  of  Midland. 
Michigan,  asks  the  Commission  to  issue  a  la- 
beling rule  for  coal-  and  wcxxl-buming  appli- 
ances, stoves  and  free-standing  fireplaces. 
The  staff  briefed  the  Conunission  on  this 
matter  on  March  14. 

6.  Space  Heaters:  Withdrawal  of  Ban 

The   Commission   will   consider   possible 


15863 

withdrawal  of  Its  proposal  to  ban  imvented 
gas-fired  space  heaters.  The  Conunission 
proposed  to  ban  the  heaters  in  February. 
1978.  and  published  a  proposed  withdrawal 
of  the  ban  In  November.  1978. 

Agenda  approved  March  8, 1979. 

CONTACT  PERSON  FOR  ADDI- 
TIONAL INFORMATION: 

Sheldon  D.  Butts.  Assistant  Secre- 
tary. Suite  300.  llll-18th  St.,  NW., 
Washington.  DC  20207,  Telephone 
(202)634-7700. 

[S-509-79  Filed  3-13-79;  11:04  am] 


[6735-01 -M] 


FEDERAL  MINE  SAFETY  AND 
HEALTH  REVIEW  COMMISSION. 

March  13.  1979. 
TIME  AND  DATE:  10  a.m.,  March  20. 
1979. 

PLACE:  Room  600.  1730  K  Street. 
NW.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
The  Commission  will  consider  and  act 
upon  the  following:  ^ 

Adkim  and  Hunt  v.  Desklnt  Branch  Coal 
Co..  Pike  76-66,  IBMA  77-18. 

Secretary  of  Labor  y.  Pontiki  Coal  Co., 
Pike  78-420-P.  (Petitiiins  for  Discretionary 
Review) 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Joanne  Kelley.  202-653-5632. 

[S-S14-79  FUed  3-13-79;  3:32  pm] 


[6750-01 -M] 

7 

FEDERAL  TRADE  COMMISSION. 

TIME  AND  DATE:  9  a.m-,  Friday, 
March  23, 1979. 

PLACE:  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washing- 
ton, D.C  20580. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Consideration  of  proposed  Trade  Reg- 
ulation Rule  on  Funeral  Industry 
Practices. 


HOOtAL  RfeiSm,  vol.  44.  NO.  53— THUtSOAV,  MAICH  15,  1«7f 
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CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Ira  J.  Furman.  Office  of  Public  In- 
formation. 202-523-3830;  Recorded 
Message.  202-523-3806. 

[S-511-79  Piled  3-13-79;  2:17  pm] 


[4110-39  M] 


NATIONAL  COUNCIL  ON  EDUCA- 
TIONAL RESEARCH. 

TIME  AND  DATE:  9  a.m.  to  1  p.m.. 
March  2.3.  1979. 

PLACE:  Room  823,  National  Institute 
of  Education.  1200  19th  Street  NW.. 
Washington.  D.C. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  Febru- 
ary 2-3,  1979  meeting. 

2.  Review  Discussion  on  Desegregation 
Studies  ProKram. 

3.  Consideration  of  Review  Reports  Com- 
mittee Propasal  About  Schedule  and  Proce- 
dure for  Future  Review  Di.scussions. 

4.  Director's  General  Report. 

5.  Discu.ssion  of  Director's  Decisions 
About  Agreements  with  Educational  Labo- 
ratories and  Centers. 

6  Application  of  Ethics  in  Government 
Act  to  NCER  and  NIE  Staff. 

PERSON  TO  CONTACT  FOR  IN- 
FORMATION: 

Ella  L.  Jones.  Administrative  Coordi- 
nator. Telephone,  202-254-7900. 

Peter  H.  Gcrber. 

Chief.  Policy  and  Administra- 
tive Coordination,  National 
Council  on  Educational  Re- 
search. 

(S-505-79  Filed  3-13-79:  10:22  ami 


(4910-58  M] 


NATIONAL  TRANSPORTATION 

SAFETY  BOARD. 

TIME  AND  DATE:  9  a.m.,  Thursday. 
March  22.  1979.  [NM-79-111 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800  In- 
dependence Avenue  SW.,  Washington, 
D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


SUNSHINE  Aa  MEETtNCS 

1.  HiQhwat  Accident  Jteport— Gateway 
Transportation  Co..  Inc..  tractor  semitrailer 
penetration  of  median  barrier  and  collision 
with  automobile.  1-70.  St.  Louis.  Mo..  Sep- 
tember 25.  1977. 

2.  Marine  Accident  /?rporf— Luling-I>ostre- 
han  ferry  M/V  GEORGE  PRINCE  collision 
with  the  tanker  SS  FROSTA  on  the  MlssU- 
sippi  River.  October  20.  1976. 

3.  Special  Studv— Safety  of  Multipurpose 
Vans. 

4.  Briefing  by  staff  on  the  status  of  Feder- 
al Aviation  Admini.st ration  human  factors 
programs  and  proposed  new  Safety  Board 
human  factors  Investigative  Initiatives. 

5.  Recommendation  to  Federal  Aviation 
Administration  re  medical  examinations  of 
pilots  as  a  condition  of  pilot  certification. 

6.  Discussion  of  blood  alcohol  concentra- 
tion as  a  causal  factor  in  accidents. 

7.  Railroad  Recommendation  Closeout  of 
R-74'9. 

8.  Aviation  Recommendation  Closeout  of 
A-78-4I. 

CONTACT  PERSON  FOR  MORE  IN 
FORMATION: 

Sharon  Flemming,  202-472-6022. 
tS-513-79  Piled  3-13-79;  3:28  pml 


[4410  01-M] 


PAROLE  COMMISSION.  National 
Commissioners  (The  Commissioners 
presently  maintaining  offices  at  Wash- 
ington. D.C.  Headquarters). 

TIME   AND   DATE: 
20,  1979.  at  9  a.m. 


Tuesday,   March 


PLACE:  Room  828,  320  First  Street, 
N.W..  Washington.  D.C.  20537. 

STATUS:  Closed,  pursuant  to  a  vote 
to  be  taken  at  the  begiiuiing  of  the 
meeting. 

MATTER  TO  BE  CONSIDERED:  Re- 
ferrals from  Regional  Commissioners 
of  approximately  15  cases  in  which  in- 
mates of  Federal  Prisons  have  applied 
for  parole  or  are  contesting  revocation 
of  parole  or  mandatory  release. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

A.  I  Ronald   Peterson,   Analyst,   202- 
724-3094. 

[S-512-79  Piled  3-13-79:  2:45  pml 
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II 


SECURITIES        AND       EXCHANGE 

COMMISSION. 


"FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENTS: 
[To  be  published]. 

STATUS:  Closed  meeting;  open  meet- 
ing. 

PLACE:  Room  825.  500  North  Capitol 
Street.  Washington.  D.C. 


DATES  PREVIOUSLY 

NOUNCED:  March  5,  1979. 


AN- 


CHANGES  IN  THE  MEETING:  Res- 
cheduling; deletion;  additional  items. 

The  closed  meeting  to  be  held  on 
Tuesday,  March  13,  1979  at  10  a.m.  has 
been  rescheduled  for  9  a.m.  that  date. 

The  following  Item  will  not  be  con- 
sidered at  an  open  meeting  scheduled 
for  Wednesday,  March  14.  1979.  at  10 
a.m.: 

Consideration  of  rule  proposals  submitted 
by  the  Institute  for  Public  Representation, 
a  public  interest  group  affiliated  with 
Georgetown  University  to:  (1)  amend  the 
Commissions  Rules  of  Practice  to  set  forth 
the  responsibilities  of  lawyers  to  report 
fraud  or  other  violations  of  the  law  by  cor- 
porate clients  or  others  to  the  Commission. 
to  management  and  to  the  t>oard  of  direc- 
tors: and  <2)  amend  the  Commissions  disclo- 
sure forms  to  require  disclosure  of  informa- 
tion concerning  (a)  the  obligations  of  corpo- 
rate attorneys  to  report  violations  of  the 
law  to  the  board  of  directors.  ( b )  agreements 
between  cort>orations  and  outside  counsel 
and  (c)  resignations  or  dismissals  of  corpo- 
rate counsel.  For  further  information, 
please  contact  Frederic  Townsend  at  (202) 
37fr-356l. 

The  following  additional  item  will  be 
considered  at  an  open  meeting  sched- 
uled for  Wednesday.  March  14,  1979: 

Consideration  of  a  request  by  Proskauer. 
Rose,  Goetz  and  Mendelsohn  for  relief  from 
disqualification  arising  as  a  result  of  Rich- 
ard H.  Rowe's  Joining  that  firm  after  leav- 
ing the  Commission.  For  further  informa- 
tion, please  contact  Myma  Siegel  at  202- 
755-4868. 

TTie  following  additional  Items  will 
be  considered  at  a  closed  meeting 
scheduled  for  Wednesday,  March  14, 
following  the  10  a.m.  open  meeting: 

Formal  orders  of  investigation. 

Regulatory  matter  bearing  enforcement 
implications  and  Institution  of  injunctive 
actions. 

Chairman  Williams  and  Commis- 
sioners Loomls,  Evans,  and  Karmel  de- 
termined that  Commission  business  re- 
quired the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

March  9,  1979. 

IS-M6-79  Filed  3-13-79: 10:22  ami 
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[4110-08-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

National  ln«fitut»«  of  Hoalth 

NIH  SCIENTIFIC  REVIEW  GROUPS 

Roquott  for  Nominations  for  Mombar* 

Introduction 

The  National  Institutes  of  Health 
(NIH)  invites  nominations  for  mem- 
bership on  its  scientific  review  groups 
which  provide  technical  and  scientific 
merit  review  of  grant  applications  and 
contract  proposals.  Because  of  the 
magnitude,  diversity,  and  complexity 
of  its  programs  and  the  desire  to 
obtain  the  best  possible  advice,  the 
NIH  draws  for  review  assistance  on, 
the  national  pool  of  scientists  actively 
engaged  in  research.  These  scientists 
assist  the  NIH  in  an  advisory  capacity 
in  the  selection  of  the  most  meritori- 
ous projects  to  implement  biomedical 
research  programs  of  the  highest  qual- 
ity. 

Information  about  the  functions  of 
each  committee,  the  expertise  re- 
quired, and  the  number  of  anticipated 
vacancies  for  terms  beginning  July  1. 
1980,  will  be  found  in  the  listing  which 
follows.  Nominations  must  be  submit- 
ted by  May  1.  1979,  and  will  be  solicit- 
ed annually  thereafter. 

Any  person  may  nominate  one  or 
more  highly  qualified  candidates  for 
consideration  on  one  or  more  specific 
committees.  Self  nominations  are  ac- 
cepted. The  NIH  has  a  special  interest 
in  assuring  that  women  and  ethnic  mi- 
nority scientists  are  adequately  repre- 
sented on  advisory  committees  and 
therefore  particularly  encourages 
their  nominations. 

Although  the  NIH  will  carefully  con- 
sider all  nominations,  it  reserves  the 
right  to  make  final  selections. 

DESCRIITIOW  or  THE  PEKR  REVIEW 
SYSTEM 

The  NIH  peer  review  system  is  based 
upon  two  sequential  levels  of  review, 
referred  to  as  the  "dual  review 
system."  Both  levels  have  statutory 
bases.  The  first  level  of  review  is  per- 
formed by  scientific  review  groups 
which  are  established,  in  general, 
along  lines  of  scientific  disciplines  and 
consist  of  exp>erts  in  relevant  research 


NOTICES 

fields.  The  scientific  review  groups 
managed  by  the  Division  of  Research 
Grants  are  referred  to  as  Study  Sec- 
tions. The  Study  Sections  consist  o*  12 
to  20  members  each  and  have  as  their 
primary  function  the  review  and  eval- 
uation for  scientific  merit  of  research 
grant  applications.  Other  scientific 
review  groups  are  managed  by  the  Bu- 
reaus, Institutes,  and  Divisions  (BIDs) 
and  have  diverse  review  responsibil- 
ities, such  as  multidisciplinary  re- 
search requests  and  a  variety  of  other 
specialized  proposals,  including  re- 
search contract  proposals. 

The  second  level  of  review  for  re- 
search grant  applications  is  performed 
by  a  national  advisory  council  or  board 
for  each  BID  which  supports  extra- 
mural research.  These  groups  are  com- 
prised of  both  scientists  and  non-scien- 
tists and  have  broader  responsibilities. 
The  mix  of  members  brings  to  bear  on 
the  grant  review  and  award  process 
knowledge  in  each  of  the  relevant  pro- 
grammatic areas,  familiarity  with  NIH 
procedures  as  well  as  awareness  of  the 
roles  of  the  diverse  institutions  in  bio- 
medical research  and  of  the  health 
needs  of  the  American  people.  The 
councils  and  boards  also  offer  advice 
and  make  recommendations  on  policy 
and  matters  of  significance  to  the  mis- 
sion and  goals  of  the  BIDs  they  serve. 
The  second  level  of  review  for  contract 
proposals  is  conducted  by  an  executive 
staff  committee  of  each  of  the  BIDs. 

RESPONSIBILITIES  Of  SCIENTIFIC  REVIEW 
GROUPS  AND  THEIR  MEMBERS 

Each  scien»'''c  review  group  is  com- 
posed primarily  of  non-Federal  scien- 
tists selected  by  the  NIH  for  their 
competence  in  the  particular  scientific 
areas  for  which  that  group  has  review 
responsibilities.  Review  groups  usually 
meet  three  times  yearly.  Each  meeting 
generally  requires  two  or  three  days  of 
intensive  review  of  research  proposals. 
Six  to  eight  weeks  l>efore  the  meeting 
date,  the  Executive  Secretary,  who  is 
an  NIH  health  scientist  administrator, 
assigns  specific  applications  to  each 
member  who  prepares  written  detailed 
critiques  prior  to  the  meeting  and 
leads  the  discussion  on  these  applica- 
tions at  the  meeting.  In  addition, 
every  member  is  expected  to  read  and 
be  prepared  to  contribute  to  the  dis- 
cu-ssion  of  all  other  applications  to  be 
reviewed  at  the  meeting.  Members  also 
participate  in  project  site  visits  when 


these  are  deemed  necessary  for  an  ade- 
quate review  of  a  specific  application 
and  to  survey,  as  scientific  leaders,  the 
status  of  research  in  their  field.  Mem- 
bers generally  serve  terms  not  to 
exceed  four  years. 

CRITERIA  FOR  SCIENTIFIC  REVIEW  CROUP 
MEMBERSHIP 

The  primary  requirement  for  serving 
on  a  scientific  review  group  is  compe- 
tence as  an  independent  investigator 
'In  a  basic  scientific  or  clinical  disci- 
pline or  research  specialty.  Assessment 
of  such  competence  is  based  on  the 
quality  of  research  accomplished,  pub- 
lications In  refereed  scientific  Journals, 
and  other  significant  scientific  activi- 
ties, achievements,  and  honors.  Usual- 
ly a  doctoral  degree  or  its  equivalent  is 
required.  Service  also  requires  mature 
Judgment,  balanced  jjerspective.  objec- 
tivity, ability  to  work  effectively  in  a 
group  context,  commitment  to  com- 
plete work  assignments,  and  assurance 
that  the  confidentiality  of  applications 
will  be  protected. 

OTHER  CONSIDERATIONS  FOR  MEMBERSHIP 

In  addition  to  the  individual  charac- 
teristics outlined  above,  such  factors 
as  geographic  distribution  and  ade- 
quate representation  of  younger, 
ethnic  minority,  and  female  scientists 
must  be  considered.  Further,  no  two 
members  from  the  same  institution 
may  be  appointed  to  the  same  adviso- 
ry group,  an  interval  of  one  year  must 
occur  before  reappointment  to  an  NIH 
committee,  and  no  member  may  be  ap- 
pointed to  serve  simultaneously  on 
two  chartered  committees  of  the  De- 
partment of  Health,  Education  and 
Welfare.  Exceptions  to  these  restric- 
tions are  rare  and  must  be  approved 
by  the  Department  Committee  Man- 
agement Officer. 

NOMINATION  PROCEDURES       ' 

Recommendations  for  memt>ership 
originate  with  NIH  Executive  Secre- 
taries, who  draw  on  personal  knowl- 
edge of  the  disciplines  and  of  the  sci- 
entists who  are  making  significant  re- 
search contributions,  academic  creden- 
tials of  investigators,  lists  of  female 
and  ethnic  minority  scientists,  scientif- 
ic publications,  and  recommendations 
from  NIH  staff  and  current  and 
former  members.  Responses  to  this  an- 
nouncement will  constitute  an  impor- 
tant new  source  of  potential  members. 


Approximately  25%  of  the  positions 
become  vacant  each  year.  One  candi- 
date is  nominated  for  each  vacancy. 
Once  that  candidate  has  been  identi- 
fied, the  steps  in  the  nomination  pro- 
cedure are  as  follows:  (1)  recommenda- 
tion by  the  Executive  Secretary;  (2) 
review  and  concurrence  by  the  BID 
Director;  (3)  determination  by  central 
NIH  staff  that  all  administrative  crite- 
ria are  met;  (4)  issuance  of  a  letter 
that  advise  the  potential  member  of 
the  conditional  status  of  the  appoint- 
ment until  completion  of  the  Confi- 
dential Statement  of  Employment  and 
Financial  Interests;  (5)  receipt  and 
review  of  that  statement  and  other  ap- 
pointment documents;  and  (6)  notifi- 
cation of  appointment.  Final  appoint- 
ment is  made  by  the  Director,  NIH. 

How  TO  Respond  to  Announcement 

This  announcement  invites  nomina- 
tions for  membership  of  NIH  scientific 
review  groups.  The  areas  of  review  re- 
sponsibilities listed  below  apply  to  the 
entire  committee  and  are  not  limited 
to  the  current  vacancies. 

Nominations  must  be  received  by 
May  1,  1979.  Please  submit  a  mailing 
address  with  the  name  of  each  nomi- 
nee so  that  the  nominee  may  be  con- 
tacted to  provide  more  detailed  infor- 
mation. Specify  the  commltteeCs)  on 
which  you  feel  the  nominee  is  quali- 
fied to  serve.  An  individual  may  be 
nominated  for  more  than  one  commit- 
tee. To  be  considered,  nominations 
shall  include  a  statement  that  the 
nominee  is  aware  of  the  nomination 
and  is  willing  to  serve. 

In  addition  to  the  committee(s)  for 
which  the  nominee  Is  proposed,  he/ 
she  may  be  considered  by  the  NIH  for 
other  peer  review  activities.  Potential 
candidates  will  be  asked  by  the  NIH  to 
provide  detailed  information  concern- 
ing financial  holdings  and  consultan- 
cies to  identify  any  possible  conflicts 
of  interest. 

Address  nominations  to:  Ms.  Joan 
Bailey.  Div.  of  Resources  Analysis, 
Office  of  the  Director,  National  Insti- 
tutes of  Health,  Room  1B58,  Building 
31.  Bethesda.  Maryland  20014. 

NIH  IKTIAL  Review  Groups 

DIVISION  OP  RESEARCH  GRANTS 

All  Study  Sections  review  applicantions/ 
proposals  for  the  following  award  instru- 
ments: Research  Grants.  Research  Career 
Development  Awards.  Individual  National 
Research  Service  Awards. 


NOTICES 

Allergy  and  Immunology  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Chemical 
rather  than  biological  methods  of  study  dis- 
eases of  immunologic  origin  and  underlying 
molecular  mechanisms;  specifically,  purifi- 
cation and  characterization  of  antigens, 
antibodies,  and  complement;  structure  of 
immunoglobulins  and  cell  respector  sites; 
biochemical  aspects  of  inmiunogenetics  and 
immune  responsiveness. 


Applied  Physiology  and  Orthopedics  study 
Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Application 
of  physiological  and  bioenglneering  princi- 
ples to  the  whole  body  and/or  its  systems  in 
normal  and  disease  states  and  to  research  in 
orthopedic  surgery  and  chiropractic  and  os- 
teopathic medicine,  as  these  relate  to  biome- 
chanics, biomaterials,  gait,  kinesiology,  and 
transplantation. 


Bacteriology  and  Mycology  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Microbial 
diseases  or  infectious  conditions,  including 
etiology,  pathogenesis,  host-parasite  rela- 
tionships, epidemiology,  ecology,  antigen- 
antibody  relations,  host  responses,  general 
immune  phenomena,  infection-Immune  rela- 
tionships, endotoxins,  mycotoxins.  viru- 
lence, diagnostic  procedures,  and  antibiotics. 

Bioanalytical  and  Metallobiochemistry 
Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Structure 
and  function  of  metals  in  biology  and  bioan- 
alytical and  clinical  chemistry. 

Biochemistry  Study  Section 

Number  of  anticipated  vacancies:  2 
Areas  of  review  responsibility:  Biochemis- 
try with  an  orientation  toward  physical  bio- 
chemistry and  biological  chemistry,  includ- 
ing in  vivo  as  well  as  in  vitro  aspects  of  en- 
zymology.  the  biochemistry  of  nucleic  acids 
and  cyclic  nucleotides,  metabolic  pathways 
and  their  regulation,  and  bioenergetics. 

Biophysics  and  Biophsical  Chemistry  A 
Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Physical 
chemistry  of  biological  macromolecules.  In- 
cluding their  chemical,  biological,  and  phys- 
ical properties  and  the  development  of  new 
biophysical  Instrumentation. 

Biophysics  and  Biophysical  Chemistry  B 
Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Physical 
chemistry  of  biological  macromolecules.  in- 
cluding their  chemical,  biological,  and  phys- 
ical properties  and  the  development  of  new 
biophysical  Instrumentation. 
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Biopsychology  Study  Section 

Numt>er  of  anticipated  vacancies:  2 
Areas  of  review  responsibility:  Brain  func- 
tion, physiological  psychology,  and  develop- 
mental neurobiology;  Investigations  that  un- 
dertake to  relate  anatomical  nearophsiologi- 
cal  and/or  electrophysiological  data  to  the 
the  behavior  of  organislms. 

Cardiovascular  and  Pulmonary  Study 
Section 

Number  of  anticipated  vacancies:  3 

Areas  of  review  responsibility:  Basic  and 

clinical  aspects  of  function  In  normal  and 

disease  states  of  the  cardiovascular  system 

and  most  aspects  of  the  respiratory  system. 

Cardiovascular  and  Renal  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Basic  and 
clinical  ast>ects  of  function  In  normal  and 
disease  states  of  the  cardiovascular  system 
and  most  aspects  of  the  renal  system. 

Cell  Biology  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Cellular  dy- 
namics. Including  programmed  and  acciden- 
tal change  in  cell  structure  and  function  as 
related  to  development,  interactions  among 
cells,  information  transfer  among  cells,  and 
cellular  ultrastructure  as  underlying  tissue 
and  organ  function. 

Communicative  Sciences  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Hearing, 
speech,  language  development,  linguistics, 
tactile  perception,  gustation,  olfaction,  ves- 
tibular functions,  and  all  modes  of  sensory 
communication  and  perception,  other  than 
visual. 


Endocrinology  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas   of   review   responsibility:   General 
physiology  of  the  endocrine  glands,  endo- 
crine abnormalities,  hormone  biochemistry, 
reproduction,  and  neuroendocrlnology. 


Epidemiology  and  Disease  Control  Study 
Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Interaction 
of  man  and  his  social,  physical,  and  biologi- 
cal environment;  description,  detection, 
treatment,  prevention,  and  control  of  chron- 
ic and  communicable  diseases  In  the  popula- 
tion at  risk. 

Experimental  Therapeutics  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Experimen- 
tal therapy  of  neoplastic  diseases  and  some 
associated  disorders,  biochemical  mecha- 
nisms of  action  of  chemotherapeutic  agents 
at  the  preclinical  level  and  In  experimental 
therapy,  biochemical  pharmacology  and  as- 
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sessment  of  efficacy  at  the  clincial  level,  and 
Immunotherapy  at  the  clinical  level. 

Experimental  ViroloKy  Study  Section 

Number  of  anticipated  vacancies:  2 
Areas  of  review  responsibility:  Virology, 
rickettsiology.  and  cell  mlture  studies  as  re- 
lated to  pathogen-host  cell  Interaction,  ge- 
netics, morphology,  diagnosis,  therapeutic 
agents,  immunology,  mechanisms  of  replica- 
tion, and  pathogenesis. 

General  Medicine  A  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Normal 
function  and  diseases  of  the  gastroenteric 
tract  and  associated  glandular  structures, 
arthritis,  autoimmune  disorders,  connective 
tissue  disorders,  metabolic  diseases,  and  der- 
matology. 

Oeneral  Medicine  B  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Water  and 
electrolyte    balance,    mineral    metabolism, 
kidney  function,  and  pathology  and  physiol- 
ogy of  bone. 

•  Genetics  Study  Section 

Number  of  anticipated  vacancies:  S 
Areas  of  review  responsibility:  All  aspects 
of  heredity  and  variation  involving  man. 
higher  and  lower  animals,  and  plants,  in- 
cluding population  genetics,  somatic  cell  ge- 
netics, cytogenetics,  immunogenetics,  bio- 
chemical, developmental,  and  tiehavloral  ge- 
netics, mutagenesis,  recombinant  ONA,  and 
mathematical  modeling. 

Hematology  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Blood  In 
physiological  or  pathologic  conditions:  basic 
mechanisms  of  blood  formation  and  destruc- 
tion of  the  formed  elements  of  the  blood; 
blood  coagulation  and  fibrinolysis:  patholo- 
gic alterations  observed  in  various  hemato- 
logic disorders. 

Human  Development  Study  Section 

Number  of  anticipated  vacancies:  7 
Areas  of  review  responsibility;  Child  devel- 
opment, adolescence,  maturity,  aging,  social- 
ization and  adjustment,  education,  social  an- 
thropology, moral  development,  psychophy- 
siology.  mental  retardation,  and  human 
brain  behavior. 

Human  Embriology  and  Development  Study 
Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Physiology 
of  reproduction,  the  fetus  and  embryo,  par- 
turition,   the   neonatal   period,   teratology, 
and  experimental  embryology. 

Immunobilogy  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Multidiscl- 
plinary  problems  of  tissue  and  organ  tran- 


plantation  involving  tissue-specific  antago- 
nism, tolerance,  and  Immunosuppression: 
tumor  immunity;  cell-mediated  immunity; 
Immunogenetics;  lymphocyte  differenti- 
ation. 

Immunological  Sciences  Study  Section 

Number  of  anticipated  vacancies:  2 
Areas  of  review  responsibility:  Autoim- 
mune disorders,  immunodeficiency,  immune 
complex  diseases,  allergy  and  delayed  type 
hypersensitivity,  immunotherapy,  cell-medi- 
ated and  humoral  immunity,  and  develop- 
mental aspects  of  the  Immune  response,  in- 
cluding the  effect  of  aging  and  the  develop- 
ment of  immunocompetent  cells. 

Medicinal  Chemistry  A  Study  Section 

Number  of  anticipated  vacancies:  6 
Areas  of  review  responsibility:  Synthesis 
and  biochemical,  biological,  pharmacologi- 
cal or  chemotherapeutic  activity  of  low  mo- 
lecular weight  compounds  of  natural  or  syn- 
thetic origin,  including  druga,  hormones,  vi- 
tamins, model  enzymes,  enzyme  substrates 
and  Inhibitors,  polypeptides,  polynucleo- 
tides, carbohydrates,  fata,  steroids,  alka- 
loids, antibiotics,  terpenes,  etc.;  in  vitro 
transformation  studies;  reaction  mecha- 
nisms: kinetics  and  photochemLstry  of  a 
nontheoretical  and  nonlnstrumental  nature. 

MeUbolixm  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Chemical 
and  transport  processes  by  which  chemical 
compounds  are  Involved  In  the  synthesis  of 
protoplasm  and  other  body  constituents,  in 
the  conversion  of  body  fuels  to  energy,  tn 
the  catabolism  of  tissues,  and  in  the  forma- 
tion of  waste  products. 

Microbial  Chemistry  Study  Section 

Number  of  anticipated  vacancies:  6 
Areas  of  review  responsibility:  Microbial 
chemistry,  metabolism,  physiology,  and  bio- 
chemical genetics  of  microorganisms;  molec- 
ular basis  of  microbial  growth,  functions, 
and  development. 

Molecular  Biology  Study  Section 

Numt>er  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Molecular 
Interactions  and  functions  and  correspond- 
ing cellular  structural  components;  molecu- 
lar basis  of  normal  cells  and  cell  processes; 
cell  and  cell-organelle  associated  abnormali- 
ties, disorders,  malfunctions,  deficiencies, 
and  diseases. 

Molecular  Cytology  Study  Section 

Number  of  anticipated  vacancies:  1 
Areas  of  review  responsibility:  Molecular 
basis  of  disease:  cell  structure  and  function 
(nucleus,  cytoplasm,  membranes  and  organ- 
elles); molecular  synthesis,  transport,  and 
degradation;  differentiation,  control,  tran- 
scription, translation,  transformation  and 
cellular  senescence. 


Neurological  Sciences  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Research 
on  the  nervous  system  and  neurological  dis- 
eases where  the  major  emphasis  is  on  the 
chemical  aspects  of  neurological  functions. 

Neurology  A  Study  Sectlqn 

Number  of  anticipated  vacancies:  4 
Areas   of    review    responsibility:    Clinical 
neurology,  neuroanatomy,  neurochemistry. 
neuroendocrinology,  neuropathology, 

neurophysiology,  and  neurosurgery. 

Neurology  B  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Neuroana- 
tomy, neuropathology,  neurophysiology, 
neurochemistry,  neuropsychology,  clinical 
neurology,  neurosurgery,  neurocommunica- 
tion,  neuropharmacology,  biophysics  In  the 
nervous  system,  and  epidemiology  of  ner- 
vous system  diseasea 

Nutrition  Study  Section 

Numt>er  of  anticipated  vacancies:  S 
Areas    of    review    responsibility:    Applied 
and  experimental  nutrition  of  humans  and 
animals:  related  problems  involving  microor- 
ganisms and  plants. 

Oral  Biology  and  Medicine  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Any  aspect 
of  physical  or  biological  science  as  related  to 
the  health  or  function  of  the  orofacial  area: 
anthropology,  biochemistry,  dental  materi- 
als, epidemiology,  microbiology. 

Pathoblological  Chemistry  Study  Section 

Numt>er  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Chemical 
structure  of  cells  and  tissues;  chemical  reac- 
tions which  take  place  in  biological  systems 
and  which  deal  with  biochemical  mecha- 
nisms of  function,  assimilation,  transport. 
metalMlism.  and  excretion  of  exogenous  and 
endogenous  substances  In  normal  and  dis- 
ease states. 

Pathology  A  Study  Section 

Number  of  anticipated  vacancies:  S 
Areas  of  review  responsibility:  Pathology, 
pathoblology.  biochemistry  of  disease,  and 
immunopathology.  particularly  where  mor- 
phologic changes  are  correlated  with  bio- 
chemical or  physiologic  findings  in  idio- 
pathic, experimental,  metatwlic.  or  cellular 
disease. 

Pathology  B  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Spontane- 
ous and  experimental  lesions  associated 
with  metabolic  and  cellular  disease;  oncolog- 
ic pathology  Including  virology,  pathoblo- 
logy. biochemistry,  and  various  aspects  of 
Immunopat  hology . 

Pharmacology  Study  Section 

Number  of  anticipated  vacancies:  S 


Areas  of  review  responsibility:  Drugs, 
their  preparation,  use,  mode  of  action,  me- 
tabolism, storage,  and  excretion. 

Physiological  Chemistry  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Chemical 
reactions  which  take  place  in  biological  sys- 
tems and  deal  with  function,  assimilation, 
transport,  metabolism,  and  excretion. 

Physiology  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  F^inctlon- 
ing  of  organs  and  organ  systems,  compara- 
tive physiology,  and  basic  physiologic  princi- 
ples. 

Radiation  Study  Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Diagnostic 
and  therapeutic  aspects  of  ionizing  radi- 
ation; nuclear  medicine;  ultrasound  and  mi- 
crowaves as  applied  clinically  or  to  basic  re- 
search problems. 

Reproductive  Biology  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:   Morpho- 
logical,  biochemical,  endocrlnologioal.  and 
physiological  aspects  of  reproduction  up  to 
and  Including  Implantation. 

Social  Sciencies  and  Population  Study 
Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Social  sci- 
ence aspects  of  population,  aging,  and 
health  problems;  sociological,  demographic, 
anthropological,  economic,  and  other  social 
science  methodology;  assessment  of  atti- 
tudes, values,  beliefs,  behaviors,  and  inter- 
ventions. 

Surgery  and  Bloenglneerlng  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Basic  and 
clinical  investigations  of  surgical  problems 
of  the  cardiovascular  system,  the  pulmon- 
ary system,  and  the  gastrointestinal  system. 
Including  the  application  of  bloenglneerlng 
principles  In  normal  and  disease  states. 

Surgery.  Anesthesiology,  and  Trauma  Study 
Section 

Number  of  anticipated  vacancies:  3 
Areas  of  review  responsibility:  Physiologi- 
cal, biochemical,  pathological,  anatomical. 
Immunological,  bacteriological,  pharmaco- 
logical, and  medical  tmses  of  problems  in 
surgery,  anesthesiology,  and  trauma. 

s 

Toxicology  Study  Section 

Number  of  anticipated  vacancies:  4 

Areas  of  review  responsibility:  Toxlcologl- 

cal   effects  and  epidemiology  of  chemical 

substances  alone  or  in  food,  water,  or  air; 

toxicological  problems  of  a  forensic  nature. 


Tropical  Medicine  and  Parasitology  Study 

Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Knowledge 
and  safe  control  of  parasites,  pests,  vectors, 
and  poisonous  animals;  diseases  caused  by 
them  in  man  and  animals;  diagnosis  and 
treatment  of  parasitic  infection;  biological 
agents  effective  for  control  of  vectors  and 
reservoirs  of  Infection. 

Virology  Study  Section 

Number  of  anticipated  vacancies:  5 
Areas  of  review  responsibility:  Basic  and 
applied  virology,  including  viral  diseases  of 
man  and  lower  animals,  viral  oncology,  viral 
replication,  biochemistry  of  viral  Infections, 
and  biochemical/biophysical  properties  of 
viruses. 

Visual  Sciences  A  Study  Section 

Number  of  anticipated  vacancies:  6 
Areas  of  review  responsibility:  Clinical 
ophthalmology;  fundamental  research  (e.g.. 
biochemistry,  pharmacology,  embryology, 
development,  vegetative  physiology,  and 
biomedical  engineering)  that  provides  the 
necessary  baseline  values  for  the  Investiga- 
tion of  ocular  disorders. 

Visual  Sciences  B  Study  Section 

Number  of  anticipated  vacancies:  4 
Areas  of  review  responsibility:  Visual 
physiology,  including  psychophyslcs;  retina, 
optic  nerve,  optic  tract,  and  strtictures  in 
the  central  nervous  system  that  are  in- 
volved in  vision. 

NATIONAL  INSTITUTK  ON  AGING 

Aging  Review  Cominltt«e 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for  Pro- 
gram Projects.  Institutional  National  Re- 
search Service  Awards. 

Areas  of  review  responsibllty:  Biological, 
biomedical,  behavioral,  and  social  sciei\ces 
as  they  relate  to  the  understanding  of  ^  the 
processes  of  aging  or  the  problems  of  the  el- 
derly. 

Areas  of  scientific  expertise  of  members: 
Cellular,  molecular,  developmental  and 
other  basic  biology,  genetics,  biochemistry, 
physiology,  metabolism,  laboratory  animal 
science,  nutrition,  endocrinology,  pharma- 
cology, pathology.  Immunology,  neurology, 
dermatology,  toxicology,  geriatric  medicine, 
epidemiology,  biostatistics,  computer  sci- 
ences, demography,  sociology,  anthropolo- 
gy, biopsychology,  neuroscienccs,  and  psy- 
chology. 

NATIONAL  INSTITUTE  OF  ALLERGY  AND 
IimCTtOVS  DISEASES 

Allergy  and  Clinical  Immunology  Research 
Committee 

Number  of  anticipated  vacancies:  3 
Reviews  applications/proposals  for  Pro- 
gram  Projects.   Centers,   Institutional   Na- 
tional Research  Service  Awards,  Academic 


Career  Awards,  Research  Contracts. 

Areas  of  review  responsibility:  Allergy  and 
clinical  immunology;  specifically,  cellular 
Immunology,  Immediate  and  delayed  hyper- 
sensitivity, allergy.  Immune-mediated  disor- 
ders, complement,  autoantibodies,  and 
immune  mechanisms  In  Infectious  diseases. 

Areas  of  scientific  expertise  of  members: 
Basic  and  clinical  immunology,  immimo- 
pathology.  lmmun(x;hemlstry.  allergic  dis- 
eases, pediatrics,  and  microbiology. 

Microbiology  and  Infectious  Diseases 
Advisory  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Ex- 
ploratory/Developmental Grants,  Program 
Projects,  Institutional  National  Research 
Service  Awards,  Special  Developmental 
Award  Programs,  Research  Contracts. 

Areas  of  review  responsibility:  Microbiolo- 
gy and  Infectious  diseases.  Including  mycolo- 
gy, virology,  rickettsiology,  parasitology,  mi- 
crobial physiology,  and  genetics. 

Areas  of  scientific  expertise  of  members: 
Basic  and  clinical  microbiology,  virology, 
epidemiology,  parasitology,  mycology.  Im- 
munology, and  genetics. 

Transplantation  Biology  and  Immunology 
Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Pro- 
gram Projects,  Institutional  National  Re- 
search Service  Awards.  Research  Contracts. 

Areas  of  review  responsibility:  Transplan- 
tation biology  and  Immunology:  specifically, 
histocompatibility  testing,  immunosuppres- 
sion, transplantation  Immunology,  Immuno- 
chemistry,  immunogenetics,  cellular  immu- 
nology, tissue  typing,  and  blood  banking. 

Areas  of  scientific  expertise  of  members: 
Immunology,  immunopathology,  Immuno- 
genetics, Immunochemlstry,  transplantation 
and  tumor  immunology.  t>edlatric  immunol- 
ogy, and  immunology  of  infectious  diseases. 

NATIONAL  INSTITtrrC  OT  AKTHRITIS, 
METABOUSM,  AND  DIGESTIVE  DISEASES 

Artificial  Kidney-Chronic  Uremia  Advisory 
Committee 

Number  of  anticipated  vacancies:  5 

Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Develop- 
ment of  improved  kidney  apparatus  and 
methodology,  fundamental  and  clinical  re- 
search related  to  uremia,  kidney  failure,  and 
long-term  dialysis. 

Areas  of  scientific  expertise  of  members: 
Nephrology,  dialysis,  vascular  surgery, 
medical  instrumentation,  biochemistry, 
plastic  and  polymer  chemistry,  and  engi- 
neering. 

NATIONAL  CANCCK  INSTITUTE 

Biometry  and  Epidemiology  Contract 
Review  Committee 

Number  of  anticipated  vacancies:  4 
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Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Biometry 
and  epidemiology  of  cancer. 

Areas  of  scientific  expertise  of  members: 
Biostatistics,  epidemioloKy,  surgery,  immu- 
nology, clinical  oncology,  genetics,  hema- 
tology, cellular  biology,  sociology,  demogra- 
phy, pathology,  community  health,  and 
computer  science. 

Bladder  and  Prostatic  Cancer  Review 
Committee 

Number  of  anticipated  vacancies:  8 
Reviews   applications/ proposals    for:    Re- 
search Grants. 

Areas  of  review  responsibility:  Multldisci- 
plinary  research  programs  in  bladder  and 
prostatic  cancer. 

^  Areas  of  scientific  expertise  of  members: 
Urology,  surgery,  oncology,  pharmacology 
pathology,  diagnostic  radiology.  Immunol 
ogy,  physiology,  viral  oncology,  endocrlnol 
ogy.  cell  biology,  biochemistry,  environmen 
tal  carcinogenesis,  epidemiology,  and  bio- 
metry. 

Cancer  Clinical  Investigation  Review 
Committee 

Number  of  anticipated  vacancies:  5 

Reviews  applications/proposals  for:  Coop- 
erative Clinical  Research  Grants. 

Areas  of  review  responsibility:  Clinical 
protocol  studies  of  institutions  and  cooper- 
tive  groups  involved  in  cancer  cooperative 
clinical  trials. 

Areas  of  scientific  expertise  of  members: 
Medical  oncology,  'surgery,  chemotherapy, 
radiation  therapy,  pediatrics,  and  biostatis- 
tics. 

Cancer  Control  Grant  Review  Committee 

Number  of  anticipated  vacancies  4 

Reviews  applications/proposals  for 
Cancer  Control  Grants. 

Areas  of  review  responsibility:  Application 
of  cancer  research  findings  to  the  preven- 
tion, detection,  diagnosis,  and  treatment  of 
cancer  and  the  rehabilitation  and  continu- 
ing care  of  cancer  patients. 

Areas  of  scientific  expertise  of  members: 
Public  health  and  hospital  administration; 
medical,  surgical,  radiation,  gynecologic,  pe- 
diatric, and  oral  oncology:  preventive  and 
community  medicine;  physical  medicine/re- 
habilitation; health  education;  cancer  pa- 
tient-oriented psychiatry,  psychology,  and 
sociology:  epidemiology  and  biostatistics. 

Cancer  Control  Intervention  Programs 
Review  Committee 

Number  of  anticipated  vacancies:  5 

Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Application 
of  cancer  research  findings  to  the  preven- 
tion, detection,  diagnosis,  and  treatment  of 
cancer  and  the  rehabilitation  and  continu- 
ing care  of  cancer  patients. 

Areas  of  scientific  expertise  of  members: 


NOTICES 

Public  health  and  hospital  administration; 
•  medical,  surgical,  radiation,  gynecologic,  pe- 
diatric, and  oral  oncology;  preventive  and 
community  medicine;  physical  medicine/re- 
habilitation; health  education;  cancer  pa- 
tient-oriented psychiatry,  psychology  and 
sociology;  epidemiology  and  biostatistics. 

Cancer  Research  Manpower  Review 
Committee 

Number  of  anticipated  vacancies:  9 

Reviews  applications/proposals  for:  Insti- 
tutional National  Research  Service  Awards. 

Areas  of  review  responsibility:  Cancer 
treatment  and  restorative  care,  detection, 
diagnosis,  etiology,  and  prevention. 

Areas  of  scientific  ext>ertise  of  members: 
Chemical  and  physical  carcinogenesis,  epi 
demiology.  immunology,  tumor  biology 
viral  oncology,  experimental  pathology,  bio 
chemistry,  clinical  oncology,  hematology 
chemotherapy,  pharmacology,  radiation  bi 
ology,  and  health  physics. 

Cancer  Special  Program  Advisory 
Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Pro- 
gram Projects.  Cancer  Research  Facilities. 

Areas  of  review  responsibility:  Basic  sci- 
ences as  they  relate  to  cancer  and  construc- 
tion of  facilities  ts^hich  to  conduct  cancer 
research. 

Areas  of  scientific  expertise  of  members: 
Carcinogenesis,  pharmacology,  immunology, 
radioblology,  tumor  biology,  and  viral  oncol- 
ogy. 

Cause  and  Prevention  Scientific  Review 
Committee 

Number  of  anticipated  vacancies:  13 

Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Biological, 
chemical,  and  physical  carcinogenesis. 

Areas  of  scientific  expertise  of  members: 
Cell  biology,  endocrinology,  pathology,  bio- 
chemistry, microbiology.  Immunology, 
physiology,  gastroenterology,  toxicology, 
chemical  carcinogenesis,  enzymology.  viro- 
logy, and  analytic,  organic,  and  physical 
chemistry. 

Clinical  Cancer  Education  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Edu- 
cation Projects. 

Areas  of  review  responsibility:  Undergrad- 
uate, graduate  and  continuing  education  of 
physicians  and  dentists  regarding  cancer,  in- 
cluding instruction  in  the  basic  and  clinical 
sciences,  development  and  use  of  education- 
al materials  and  methodology,  planning,  ad- 
ministration, and  evaluation  of  cancer  edu- 
cation programs,  and  maintenance  of  clini- 
cal competence  in  dealing  with  cancer  pa- 
tients. 

Areas  of  scientific  expertise  of  members: 
Basic  and  clinical  sciences  as  they  relate  to 
medicine  and  dentistry,  including  microbi- 


ology, biochemistry,  pharmacology,  epide- 
miology, pathology,  hematology,  medical 
oncology,  radiation  therapy,  surgery,  gastro- 
enterology, oral  diagnosis/oral  medicine, 
maxillofacial  prosthodontics.  medical  educa- 
tion, nursing  education,  and  administration 
of  education  programs. 

Clinical  Cancer  Program  Project  and 
Cancer  Center  Support  Review  Committee 

Number  of  anticipated  vacancies:  6 

Reviews  applications/proposals  for: 
Cancer  Centers. 

Areas  of  review  responsibility:  Core  activi- 
ties in  cancer  centers,  including  support  for 
professional  staff,  shared  resources  and 
facilities,  alterations  and  renovations,  and 
funds  for  developing  pilot  studies. 

Areas  of  scientific  expertise  of  members: 
Medical,  surgical,  and  pediatric  oncology,  ra- 
diotherapy, epidemiology,  biostatistics,  che- 
motherapeutic  agents,  cell  regulation  and 
metabolism,  laboratory  animal  medicine, 
immunology,  virology,  biochemistry,  and  re- 
search administration. 

Clinical  Trials  Committee 

Number  of  anticipated  vacancies:  20 

Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Clinical 
trials  of  experimental  cancer  treatment  In- 
cluding those  using  combined  modalities. 

Areas  of  scientific  expertise  of  members: 
Clinical  oncology,  clinical  pharmacology, 
clinical  radiotherapy,  immunology,  and  sur- 
gery. 

Large  Bowel  and  Pancreatic  Cancer  Review 
Committee 

Number  of  anticipated  vacancies:  8 

Reviews  applications/proposals  for  Re- 
search Grants. 

Areas  of  review  responsibility:  Multidlsci- 
pllnary  programs  In  large  bowel  cancer  and 
pancreatic  cancer. 

Areas  of  scientific  expertise  of  members: 
Gastroenterology,  medical  and  surgical  on- 
cology, pharmacology,  toxicology,  radiology, 
pathology,  cell  biology,  genetics,  carcino- 
genesis, microbiology,  immunology,  and  epi- 
demiology. 

Tumor  Immunology  Committee 

Number  of  anticipated  vacancies:  7 

Reviews  applications/proposals  for  Re- 
search Contracts. 

Areas  of  review  responsibility:  Cancer  im- 
munobiology.  Immunodlagnosls.  immunoth- 
erapy, cause  and  prevention,  Immunogene- 
tlcs.  and  immunoprophylaxls. 

Areas  of  scientific  expertise  of  members: 
Immunology,  oncology,  microbiology,  medi- 
cine, pathology,  biology,  cancer  surgery, 
chemistry,  and  virology. 


HATIOIf  AL  ntSTITUTl  OP  CHILD  REALTR  AHD 
HtTMAM  DEVELOPMENT 

Maternal  and  Child  Health  Research 
Committee 

Number  of  anticipated  vacancies:  5 

Reviews  applications/proposals  for  Pro- 
gram Projects.  Major  Research  Programs. 
Exploratory  Grants.  Institutional  National 
Research  Service  Awards. 

Areas  of  review  responsibility:  Behavioral 
and  biomedical  problems  affecting  pregnant 
women,  fetuses.  Infants,  and  children 
through  adolescence. 

Areas  of  scientific  expertise  of  members: 
Pediatrics,  obstetrics,  developmental  biol- 
ogy, psychology,  nutrition,  pathology,  endo- 
crinology, biostatistics,  epidemiology,  immu- 
nology, biochemistry,  metabolism,  speech 
perception,  cognitive  development,  physiol- 
ogy, and  genetics. 

Mental  Retardation  Research  Committee 

Number  of  anticipated  vacancies:  4 

Reviews  applications /proposals  for  Pro- 
gram Projects,  Center  Grants.  Institutional 
National  Research  Service  Awards. 

Areas  of  review  responsibility:  Mental  re- 
tardation. 

Areas  of  scientific  expertise  of  members: 
Biochemistry,  genetics,  neurology,  pediat- 
rics, psychology,  sociology,  speech  pathol- 
ogy, audlology,  obstetrics,  and  gynecology  as 
they  apply  to  mental  retardation. 

Population  Research  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Pro- 
gram Projects,  Center  Grants,  Institutional 
National  Research  Service  Awards. 

Areas  of  review  responsibility:  Reproduc- 
tive and  behavioral  multidisclpllnary  re- 
search in  the  population  sciences. 

Areas  of  scientific  expertise  of  members: 
Obstetrics,  gynecology,  neuroendocrlnology. 
reproductive  biology,  reproductive  endocri- 
nology, reproductive  biochemistry,  anato- 
my, human  genetics,  psychology,  sociology, 
demography,  and  economics. 

NATIONAL  INSTITtTR  OP  DENTAL  RESEARCH 

NIDR  Special  Grants  Review  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for  Cen- 
ters. Institutional  National  Research  Serv- 
ice Awards. 

Areas  of  review  responsibility:  Support  of 
dental  research  institutes,  perldontal  dis- 
ease research  centers,  and  training  of  inves- 
tigators in  areas  of  oral  health  research. 

Areas  of  scientific  expertise  of  members: 
Dental,  medical,  and  basic  sciences,  aca- 
demic and  public  administration. 

NATIONAL  CTK  IHSTllUTB 

Vision  Research  Program  Conunlttee 

Number  of  anticipated  vacancies:  2 
Reviews  applications/proposals  for  Coop- 
erative   Clinical    Research.    Centers,    Aca- 
demic   Investigator    Awards,    Institutional 
National  Research  Service  Awards. 


Nonas 

Areas  of  review  responsibility:  Causes, 
natural  history,  prevention,  diagnosis,  and 
treatment  of  blinding  eye  diseases  and 
visual  disorders. 

Areas  of  scientific  expertise  of  members: 
Neuroanatomy,  anatomy,  electron  micros- 
copy, biochemistry,  tuconal  transport,  re- 
tinal diseases,  retinal  electrophyslology, 
psychophysics.  and  visual  physiology. 


NATIONAL  INSTITTTTE  OP  GENERAL  MEDICAL 
SCIENCES 

Cellular  and  Molecular  Basis  of  Disease 
Review  Committee 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for  Pro- 
gram Projects.  Centers.  Institutional  Na- 
tional Research  Service  Awards. 

Areas  of  review  responsibility:  Cellular 
and  molecular  basis  of  disease,  molecular 
pathology. 

Areas  of  scientific  expertise  of  members: 
Cellular,  molecular,  and  developmental  biol- 
ogy, biochemistry,  biophysics,  microbiology, 
pathology,  physiology,  genetics,  and  rele- 
vant clinical  and  physical  sciences. 

Genetic  Basis  of  Disease  Review  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for:  Cen- 
ters, Institutional  National  Research  Serv- 
ice Awards. 

Areas  of  review  responsibility:  Interdisci- 
plinary programs  In  genetics. 

Areas  of  scientific  expertise  of  members: 
Genetics,  molecular  biology,  cellular  biol- 
ogy, population  biology,  virology,  immunol- 
ogy, and  developmental  biology. 

Minority  Access  to  Research  Careers 
(MARC)  Review  Committee 

Number  of  anticipated  vacancies:  3 

Reviews  applications/proposals  for. 
MARC  Visiting  Scientist  and  Faculty  Fel- 
lowships. Institutional  National  Research 
Service  Awards  (Undergraduate). 

Areas  of  review  responsibility:  Programs 
for  biomedical  science  education  for  minor- 
ity group  students  and  development  of  mi- 
nority institutions. 

Areas  of  scientific  expertise  of  members: 
Any  of  the  biological,  chemical,  physical  or 
behavioral  sciences,  and  an  active  Interest  In 
and  knowledge  of  minority  institutions. 

Pharmacology-Toxicology  Review 
Committee 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for  Cen- 
ters. Program  Projects,  Institutional  Nation- 
al Research  Service  Awards. 

Areas  of  review  responsibility:  Multidiscl- 
pllnary research  pertinent  to  pharmacology 
and  anesthesiology. 

Areas  of  scientific  expertise  of  members: 
Molecular  and  genetic  pharmacology;  medi- 
cal, synthetic  and  analytical  chemistry, 
pharmacodynamics,  toxicology,  clinical 
pharmacology,  and  anesthesiology. 


15871 


NATIONAL  HEART,  LintG,  AND  BLOOD  INSTmrFE 

Clinical  Trials  Review  Committee 

Number  of  anticipated  vacancies:  1 

Reviews  applications/proposals  for  Re- 
search Contracts.  Cooperative  Clinical  Re- 
search Grants. 

Areas  of  review  responsibility:  Cooperative 
efforts  and  controlled  clinical  trials  related 
to  cardiovascular,  lung,  and  blood  diseases. 

Areas  of  scientific  expertise  of  members: 
Heart,  bl(x>d,  and  lung  diseases,  blood  re- 
sources, epidemiology,  biostatistics.  preven- 
tive medicine,  and  cardiology. 

Heart,  Lung,  and  Blood  Research  Review 
Committee  A 

Number  of  anticipated  vacancies:  5 

Reviews  applications/proposals  for  Pro- 
gram Projects,  Center  Supplements. 

Areas  of  review  responsibility:  Basic  and 
clinical  research  In  the  fundamental  proc- 
esses and  diseases  of  the  cardiovascular 
system  and  lungs. 

Areas  of  scientific  expertise  of  members: 
Cardiovascular  and  pulmonary  physiology 
and  pathology,  cardiology,  nuclear  medi- 
cine, bloengineerlng,  thoracic  and  vascular 
surgery,  biostatistics.  pharmacology,  and 
molecular  and  cellular  biology. 

Heart.  Lung,  and  Blood  Research  Review 
Committee  B 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for  Pro- 
gram Projects,  Center  Supplements. 

Areas  of  review  responsibility:  Fundamen- 
tal processes  and  diseases  of  blood  vessels 
and  blood,  blood  banking,  blood  resources. 
byi>ertenslon,  and  arteriosclerosis. 

Areas  of  scientific  expertise  of  members: 
Lipid  metabolism,  hematology,  blood  bank- 
ing and  resources,  cardiovascular  epidemio- 
logy, experimental  and  clinical  hyperten- 
sion, renal  physiology,  cardiovascular  physi- 
ology, and  pathology. 

Research  Manpower  Review  Committee 

Number  of  anticipated  vacancies:  2 

Reviews  applications/proposals  for  Pul- 
monary Academic  Awards,  National  Pul- 
monary Faculty  Training  Awards.  Special 
Emphasis  Research  Career  Awards,  Preven- 
tive Cardiology  Academic  Awards,  Minority 
Hypertension  Research  Development 
Summer  Awards,  Institutional  National  Re- 
search Service  Awards. 

Areas  of  review  responsibility:  Clinical  and 
basic  biomedical  and  behavioral  sciences  re- 
lated to  blood,  heart,  and  lung  diseases. 

Areas  of  scientific  expertise  of  members: 
Behavioral  sciences,  biochemistry,  blood 
banking,  cardiology,  epidemiology,  hema- 
tology, nuclear  medicine,  pathology,  physi- 
ology, pulmonary  medicine,  and  radiology. 

NATIONAL  INSTITUTE  OF  NEtTROLOCICAL  AND 
COMMtmiCATIVE  DISORDERS  AND  STROKE 

Communicative  Disorders  Review 
Committee 

Number  of  anticipated  vacancies:  4 
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Reviews  applications/proposals  for:  Pro- 
Knun  Projects.  Centers.  Institutional  Na- 
tional Research  Service  Awards,  Teacher-In- 
vestlga'or  Awards. 

Areas  of  review  responsibility:  Etiology 
and  treatment  of  communicative  disorders, 
including  disorders  of  hearing  and  equilibri- 
um. dLsorders  of  the  special  senses  of  taste, 
smell,  touch,  and  pain,  and  disorders  of 
speech,  language,  and  communication. 

Areas  of  scientific  expertise  of  members: 
Anatomical.  physiological,  behavioral, 
pathological,  neurophysiological.  biochemi- 
cal, embryological,  diagnostic,  and  interven- 
tion aspects  of  the  speech,  language,  and 
hearing  mechanism. 

Neurological  Disorders  Program  Project 
Review  A  Committee 

Numt>er  of  vacancies  anticipated:  4 

Reviews  applications/ proposals  for:  Pro- 
gram Projects,  Centers.  Institutional  Na- 
tional Reserach  Service  Awards.  Teacher-In- 
vestigator Awards. 

Areas  of  review  responsibility:  Etiology 
and  treatment  of  neurological  disorders  and 
diseases,  including  CNS  trauma,  cerebrovas- 
cular disease,  and  derayelinating,  neuromus- 
cular, and  infectious  disorders. 

Areas  of  scientific  expertise  of  members: 
Neurology,  neuroanatomy,  physiology,  pa- 
thology, pharmacology,  biology,  chemistry, 
surgery,  radiology,  virology,  epidemiology, 
immunology,  endocrinology,  and  morphol- 
ogy. 

Neurological  Disorders  Program  Project 
Review  B  Committee 

Numtier  of  anticipated  vacancies:  4 

Revirw.s  applications/proposals  for:  Pro- 
gram Projects,  Centers,  Institutional  Na- 
tional Research  Service  Awards,  Teacher-In- 
vestigator Awards. 

Areas  of  review  responsbility:  Pathogene- 
sis, diagnosis,  epidemiology,  prevention,  and 
rehabilitation  of  neurological  diseases  and 
disorders,  including  genetic  and  develop- 
mental abnormalities,  cerebral  palsy,  epilep- 
sy, dfm.velination,  muscular  and  neuromus- 
cular dysfunctions.  Parkinsonism  and  other 
involuntary  movement  disorders,  metabolic 
and  deficiency  disorders,  degenerative  disor- 
ders, neural  control  of  metabolic  functions, 
aging,  behavioral  disorders.  Infectious  and 
allergic  diseases,  and  neoplasias. 

Areas  of  scientific  expertise  of  members: 
Neurology,  neuroanatomy,  neurosurgery, 
chemistry,  physiology,  pharmacology-,  biol- 
ogy, pathology,  cellular  metabolism,  micro- 
biology, immunology,  endocrinology,  genet- 
ics, embryology,  epidemiology,  biostatistics, 
bioengineering.  instrumentation,  and  com- 
puter technology. 


NOTICES 

DIVISIOM  OP  RESEARCH  RESOURCES 

Animal  Resources  Review  Committee 

There  are  two  subcommittees:  (a)  Sub- 
committee on  Animal  Resources,  and  (b) 
Sulxrommittee  on  Primate  Research  Centers 

Number  of  anticipated  vacancies:  6 

Reviews  applications/pro(K>sals  for:  Re- 
search Grants.  Centers.  Animal  Resources. 
Research  Career  Development  Awards.  In- 
stitutional National  Research  Sen'ice 
Awards.  Individual  National  Research  Serv- 
ice Awards.  Research  Contracts. 

Areas  of  review  responsibility:  Breeding, 
care,  and  maintenance  of  colonies  of  special 
research  animals,  development  and  defini- 
tion of  animal  models,  development  and  im- 
provement of  animal  resources,  animal  re- 
source diagnostic  laboratories,  and  regional 
primate  research  centers. 

Areas  of  scientific  expertise  of  members: 
Laboratory  animal  medicine,  comparative 
medicine,  pathology,  microbiology,  genetics, 
nutrition,  zoology,  neurosciences,  reproduc- 
tive physiology,  animal  behavior,  biostatis- 
tics, and  research  administration. 

Biotechnolog}'  Resources  Review 
Committee 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for:  Re- 
search Contracts. 

Areas  of  review  responsibility:  Access  and 
use  of  the  PROPHET  System,  a  national 
computer  network  system  for  research  in 
chemical  and  biological  Information  han- 
dling. 

Areas  of  scientific  expertise  of  members: 
Computers,  information  science,  biochemis- 
try, pharmacology,  cell  biology,  instrumen- 
tation related  to  biomedical  research  needs, 
and  biomedical  engineering. 

General  Clinical  Research  Centers 
Committee 

Number  of  anticipated  vacancies:  5 
Reviews  applications/proposals  for:  Gen- 
eral Clinical  Research  Centers. 

Areas  of  scientific  expertise  of  members: 
Pharmacology,  internal  medicine,  endocri- 
nology, metabolism,  nutrition,  pediatrics, 
immunology,  biochemistry,  microbiology, 
hematology,  diabetes,  hospital  administra- 
tion, and  other  medical  sciences. 

General  Research  Support  Review 
Committee 

There  are  2  subcommittees:  (a)  Biomedical 
Research  (BRS)  Subcommittee,  and  (b)  Mi- 
nority Biomedical  Support  <MBS)  Sul)com- 
mittee 
Number  of  anticipated  vacancies:  6 
Reviews  applications/proposals  for:  Mi- 
nority Biomedical  Support.  Biomedical  Re- 


search Support  Grants,  and  Biomedical  Re- 
search Development  Grants. 

Areas  of  review  responsibility:  BRS  Sub- 
committee: programs  to  develop  a  research 
environment  conducive  to  improvement  in 
the  training  of  manpower  in  biomedical,  be- 
havioral or  chnical  research,  and  In  the 
health  professions,  MBS  Subcommittee: 
programs  to  increase  opportunities  for  mi- 
norities to  engage  in  biomedical  research. 

Areas  of  scientific  expertise  of  members: 
BRS  Sul)committee:  research  and  adminis- 
trative experience  in  medicine,  dentistry, 
nursing,  pharmacy,  veterinarj-  medicine, 
psychology,  public  health,  osteopathy,  and 
allied  health  sciences.  MBS  Subcommittee: 
administrative  and/or  research  experience 
in  the  biological,  physical,  and  behavioral 
sciences,  such  as  microbiology,  physiology, 
neurophysiology,  anatomy,  biochemistry, 
psychology,  physical,  and  organic  and  bioin- 
organic  chemistry. 


NATIONAL  LIBRARY  OP  MEDICIKE 

Biomedical  Library  Review  Committee 

Number  of  anticipated  vacancies:  4 

Reviews  applications/proposals  for:  Re- 
search Grants.  Resource  Grants.  Biomedical 
Scientific  Publication  Grants.  Special  Scien- 
tific Projects.  Medical  Library  Resource  Im- 
provement Grants,  Training  Grants,  Re- 
search Career  Development  Awards. 

Areas  of  review  responsibility:  Develop- 
ment of  better  information  services,  particu- 
larly those  that  relate  to  the  development 
of  a  biomedical  information  network. 

Areas  of  scientific  expertise  of  members: 
Health  sciences,  llbrarianship,  education,  in- 
formation and  computer  technology,  and 
learning  resources. 


The  above  announcement  was  pub- 
lished as  an  Issue  of  the  NIH  Guide  for 
Grants  and  Contracts,  Volume  i.  No. 
2,  January  31.  1979.  Those  who  do  not 
routinely  receive  the  Guide  may 
obtain  a  copy  of  this  issue  by  writing 
to  Ms.  Joan  Bailey.  Division  of  Re- 
sources Analysis,  .Office  of  the  Direc- 
tor. National  Institutes  of  Health. 
Building  31.  Room  IB58,  Bethesda. 
Maryland  20205.  The  availability  of 
this  issue  of  the  Guide  also  was  no- 
ticed in  Science,  Vol.  203.  Pebriiary  23. 
1979.  and  in  the  Federation  Proceed- 
ings. Vol.  38,  No.  2.  February  1979. 

Dated:  March  2.  1979 

Donald  S.  Predrickson.  M.D.. 
Director,  National 
Institutes  of  Health. 
(FR  Doc.  79-7429  Filed  3-14-79;  8:45  ami 
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[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

CFRL  1074-7;  OPP-60007J 

2.4,5-T  AND  SILVEX 

Introduction  to  Sutponsions  and  Notice*  of 
Intont  To  Concol 

On  February  28.  1979.  the  Adminis- 
trator of  the  Environmental  Protec- 
tion Agency  ordered  emergency  sus- 
pensions of  the  forestry,  rights-of-way. 
and  pasture  uses  of  2.4,5-T.  The  Ad- 
ministrator also  ordered  emergency 
suspensions  of  the  forestry,  rights-of- 
way,  pasture,  home  and  garden,  com- 
mercial/ornamental turf,  and  aquatic 
weed  control/ditch  banlt  uses  of  silvex. 
The  emergency  suspension  orders 
became  effective  at  the  time  of  their 
issuance. 

In  addition,  the  Administrator 
issued  notices  of  intent  to  cancel  the 
registrations  of  the  suspended  uses  of 
these  pesticides.  Registrants  affected 
by  the  cancellation  actions  begun  by 
these  notices  may  request  a  hearing 
within  30  days  of  receipt  of  these  no- 
tices or  within  30  days  of  publication 
of  these  notices  in  the  Federal  Regis- 
ter, whichever  occurs  later.  Any 
person  adversely  affected  by  these 
cancellation  notices  may  request  a 
hearing  within  30  days  of  the  date  of 
their  publication  in  the  Federal  Reg- 
ister, or  no  later  than  April  16.  1979. 

This  part  of  the  Federal  Register 
contains  the  decision  and  emergency 
orders  suspending  these  uses  of  2.4.5-T 
and  silvex.  and  the  notices  of  intent  to 
cancel  the  suspended  uses  of  these 
pesticides. 

Dated:  March  8.  1979. 

Edwin  L.  Johnson. 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 
tFR  Doc.  79-7555  PUed  3-14-79:  8:45  ami 


[6560-01 -M] 

(FRL  1074-4:  OPP-68006] 

DECISION  AND  EMERGENCY  0«DER  SUSPEND- 
ING REGISTRATIONS  FOR  THE  FOREST, 
RIGHTS-OF-WAY,  AND  PASTURE  USES  OF 
2.4,5-T 

Iktroduction 
During  the  past  ten  months,  the 
Agency  has  been  gathering  informa- 
tion about  2.4.5-T  (2.4.5- 
Trichlorophenoxyacetic  Acid)  through 
its  Rebuttable  Presumption  Against 
Registration  (RPAR)  process  in  order 
to  decide  whether  registration  of  this 

'Current  methods  for  manufacturlnK 
2.4.5-T  produce  TCDD  as  a  by-product  of  the 
manufacturing  process.  Although  2.4.5-T 
manufacturers  attempt  to  remove  this  con- 
taminant. TCDD  cannot  be  completely  re- 
moved. An  EPA  contract  laboratory  has 
measured  the  TCDD  content  in  16  recently 
produced  commercial  samples  of  technical 
grade  2.4.5-T  from  five  different  manufactur- 


pesticide  should  be  continued  (43  PR 
17116.  April  21,  1978).  This  review  was 
prompted  by  studies  showing  that 
2.4.5-T  and/or  its  dioxin  contaminant. 
2,3.7.8  -  tetrachlorodibenzo  -  p-dioxin 
(TCDD)  '.  caused  reproductive  and  on- 
cogenic effects  in  test  animals.  During 
the  public  debate  initiated  by  the 
2.4.5-T  RPAR.  the  Agency  received  re- 
ports that  women  living  in  the  vicinity 
of  Alsea,  Oregon,  had  miscarriages 
shortly  after  2.4,5-T  was  sprayed  in 
the  forest  areas  where  they  reside. 
The  Agency  investigated  the  circum- 
stances surrounding  these  reported 
miscarriages  and  compared  the  fre- 
quency of  miscarriage  in  the  Alsea 
area  with  comparable  data  from  a  con- 
trol area.  The  Agency  has  concluded 
that  the  use  of  2.4.5-T  over  a  six-year 
period  in  the  Alsea  area  was  related  to 
a  statistically  significant  increase  in 
the  frequency  of  miscarriages  by 
women  residents  of  the  area,  and  that 
these  miscarriages  occurred  shortly 
after  the  use  of  2,4,5-T  in  the  area 
where  these  women  lived. 

Based  on  this  and  other  information 
detailed  below.  I  am  ordering  several 
emergency  suspensions  under  FIFRA 
Section  6(c).  These  emergency  suspen- 
sions immediately  halt  the  distribu- 
tion, sale,  and  use  of  2.4.S-T  for  forest- 
ry, rights-of-way.  and  pastures  until 
the  completion  of  further  administra- 
tive proceedings.- 1  am  ordering  emer- 
gency suspension  of  these  uses  because 
I  find  that  they  pose  an  "imminent 
hazard"  to  humans  and  because  I  also 
find  that  an  "emergency"  exists  be- 
cause there  is  not  enough  time  to  com- 
plete a  suspension  hearing  before  the 
next  spraying  season. 

II.  Legal  AirrHORiTY 

A.  STANDARDS  FOR  MAINTAINING  A 
REGISTRATION 

In  order  to  obtain  a  registration  for 
a  pesticide  under  the  Federal  insecti- 
cide. Fungicide,  and  Rodenticide  Act 
(FIFRA)  (7.  U.S.C.  136  et  seq.).  a  man- 
ufacturer must  demonstrate  that  the 
pesticide  satisfies  the  statutory  stand- 
ard for  registration.  That  standard  re- 
quires (among  other  things)  that  the 
pesticide  perform  its  intended  func- 
tion without  "unreasonable  adverse  ef- 
fects"   on    the    environment    (FIFRA 


ers.  The  contractor  reported  that  the  TCDD 
content  hi  these  samples  ranged  from  not 
detectable  to  0.025  ppm  (limit  of  detection: 
0.01  ppm)  [excluding  higher  values  that  the 
contractor  reported  as  doubtful].  Therefore, 
because  TCDD  is  present  as  a  low-level  con- 
taminant hi  commercial  samples  of  2.4.5-T. 
references  in  this  document  to  ■•2.4.5-T"  or 
the  "pesticide  product"  means  2,4.5-T  that  is 
contaminated  with  TCDD. 


Section  3(cX5)).  "Unreasonable  ad- 
verse effect  on  the  environment" 
means  "any  unreasonable  risk  to  man 
or  the  environment,  taking  into  ac- 
count the  economic,  social  and  envi- 
ronmental costs  and  benefits  of  the 
use  of  any  pesticide"  (FIFRA  Section 
2(bb)).  In  effect,  this  standard  requires 
a  finding  that  the  benefits  of  each  use 
of  the  pesticide  exceed  the  risks  of  the 
use.  The  burden  of  proving  that  a  pes- 
ticide satisfies  the  registration  stand- 
ard rests  with  the  registration  and 
continues  for  as  long  as  the  registra- 
tion remains  In  effect  (Environmental 
Defense  Fund  v.  Environmental  Pro- 
tection Agency.  510  F.2d  1292,  1297 
(CADC,  1975);  Environmental  Defense 
Fund  v.  Environmental  Protection 
Agency  465  F.2d  528.  532  (CADC, 
1972)).  Under  Section  6  of  FIFRA.  the 
Administrator  is  required  to  cancel  the 
registration,  or  change  the  classifica- 
tion, of  a  pesticide  whenever  he  deter- 
mines that  the  pesticide  no  longer  sat- 
isfies the  statutory  standard  for  regis- 
tration. 

B.  rUHPOSE  AND  STANDARD  FOR 
SUSPENDING  A  PESTICIDE 

The  suspension  provisions  in  Section 
6(c)  of  the  statute  give  the  Adminis- 
trator authority  to  take  interim  action 
until  completion  of  the  time-consum- 
ing procedures  required  to  reach  final 
cancellation  decisions.  Under  this  Sec- 
tion, the  Administrator  may  suspend 
the  registrations  of  a  product  and  pro- 
hibit its  distribution,  sale,  or  use 
during  cancellation  proceedings  upon 
a  finding  that  the  pesticide  poses  an 
"Imminent  hazard"  to  humans  or  the 
environment.  "Imminent  hazard"  is 
defined  by  the  statute  to  mean  that: 

The  continued  use  of  a  pesticide  during 
the  time  required  for  cancellation  proceed- 
ings would  be  likely  to  result  in  unreason- 
able adverse  effects  on  the  environment  or 
wm  Involve  unreasonable  hazard  to  the  sur- 
vival of  a  species  declared  endangered  by 
the  Secretary  of  the  Interior  under  Pub.  L. 
94-135. 

As  discussed  above,  "unreasonable 
adverse  effects  on  the  environment" 
means  that  the  risks  from  use  of  a  pes- 
ticide outweigh  the  l)enefits  of  its  use. 
Thus,  in  order  to  find  an  imminent 
hazard,  ft  is  necessary  to  find  that  the 
risks  of  use  during  the  period  likely  to 


'Pasture  is  defined  as  land  producing 
forage  for  animal  comsumption.  harvested 
by  grazing,  which  has  annua!  or  more  fre- 
quent cultivation,  seeding,  fertilization,  irri- 
gation, pesticide  application  and  other  simi- 
lar practices  applied  to  it.  Fencerows  enclos- 
ing pa.stures  are  included  as  part  of  the  pas- 
ture. ♦ 
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be  required  for  cancellation  proceed- 
ings appear  to  outweigh  the  benefits. 
The  Administrator  may  not  suspend  a 
pesticide  without  having  issued  a 
notice  of  his  intention  to  cancel  the 
registration,  or  to  change  the  classifi- 
cation, of  the  pesticide. 

Suspension  is  the  Administrator's 
tool  for  quickly  correcting  a  situation 
which  endangers  public  health.  The 
courts  have  repeatedly  held  that  "the 
function  of  a  suspension  decision  is  to 
make  a  preliminary  assessment  of  evi- 
dence, and  probabilities,  not  an  ulti- 
mate resolution  of  difficult  issues" 
(Environmental  Defense  Fund  v.  Envi- 
ronmental Protection  Agency,  supra. 
510  F2d  at  1298).  "It  is  enough  if  there 
Is  a  subitantial  likelihood  (emphasis  in 
original)  that  serious  harm  will  be  ex- 
perienced during  the  year  or  two  re- 
quired in  any  realistic  projection  of 
the  administrative  (cancellation)  proc- 
ess" (Environmental  Defense  Fund, 
Inc.  V.  Environmental  Protection 
Agency.  510  P2d  1292,  1297,  (D.C.  Cir. 
1975). quoting  from  Environmental  De- 
fense Fund,  Inc.  v.  EnvironmenttU  Pro- 
tection Agency,  supra.  465  F2d  540 
(D.C.  Cir.  1972)).  Moreover,  the  regis- 
trant bears  the  burden  of  proof  during 
a  suspension  proceeding  because,  as  in- 
dicated above,  the  burden  of  proof 
under  PIFRA  always  resides  with  the 
proponent  of  registration  throughout 
the  life  of  a  registration.  (See,  e.g..  En- 
vironmental Defense  Fund  v.  Environ- 
mental Protection  Agency,  510  P2d  at 
1297;  Environmental  Defense  Fund  v. 
Environmental  Protection  Agency. 
supra.  465  F2d  at  532.) 

C.  TYPES  OF  SUSPENSION  PROCEEDINGS 

In  this  order,  I  have  begtin  emergen- 
cy suspension  proceedings.  This  is  not 
the  only  type  of  suspension  provided 
in  FIFRA.  Section  6(c)  provides  for 
two  kinds  of  suspension  proceedings: 
ordinary  suspensions  (FIFRA  Section 
6(c)(2))  and  emergency  suspension 
(FIFRA  Section  6(cK3)).  I  have  chosen 
to  discuss  both  kinds  of  suspension  be- 
cause the  procedures  applicable  to 
each  action  are  Intertwined  and  be- 
cause of  the  complexity  of  the  suspen- 
sion provision  as  a  whole. 

(1)  OrdiTUirv  Suspensions.  The  Ad- 
minstrator  may  begin  an  ordinary  sus- 
pension when  he  finds  that  aiction  is 
required  to  prevent  an  "Imminent 
hazard."  An  ordinary  suspension  is  not 
effective  inunediately;  instead,  the  Ad- 


ministrator is  required  to  give  regis- 
trants notice  of  his  intent  to  suspend 
and  to  allow  five  days  for  them  to  re- 
quest a  hearing.  Only  a  registrant  may 
request  a  hearing.  If  a  hearing  is  not 
requested  within  five  days,  the  suspen- 
sion order  becomes  final  and  is  not  re- 
viewable by  a  court.  If  a  hearing  is  re- 
quested, the  Administrator  is  requird 
to  convene  an  expedited  proceeding  at 
which  other  interested  persons  can  in- 
tervene. The  sole  issue  at  a  hearing  is 
whether  an  imminent  hazard  in  fact 
exists.  The  procedures  for  conducting 
the  hearing,  viith  limited  exceptions 
discussed  below,  parallel  the  hearing 
procedures  for  an  emergency  suspen- 
sion. The  Administrator  decides 
whether  to  affirm  his  imminent 
hazard  determination  at  the  conclu- 
sion of  the  hearing;  if  he  does,  he 
issues  a  suspension  order.  This  order  is 
accompanied  by  a  notice  of  intent  to 
cancel  the  registration,  or  to  change 
the  classification,  of  a  pesticide  (If  one 
has  not  previously  been  Issued).  A 
final  order  on  suspension  following  a 
hearing  is  reviewable  in  the  Court  of 
Appeals. 

(2)  Emergency  Suspensions.  Before 
issuing  an  emergency  susi>enslon 
order,  the  Administrator  is  required  to 
make  two  findings:  (1)  That  the  pesti- 
cide poses  an  "Imminent  hazard"  and 
(2)  that  an  "emergency"  exists.  An 
"emergency"  exists  when  the  slttiation 
"does  not  permit  (the  Administrator) 
to  hold  a  hearing  before  suspendlner" 
(FIFRA  Section  6(c)(3).  7  U.S.C. 
136d(cK3)).  The  Agency  Interprets  this 
statutory  provision  to  mean  that,  if 
the  threat  of  harm  to  humans  and  to 
the  environment  is  so  Immediate  that 
the  continuation  of  a  pesticide  use  is 
likely  to  result  In  unreasonable  ad- 
verse effects— I.e.,  the  risks  outweigh 
the  benefits— during  a  suspension 
hearing,  the  registration  of  any  prod- 
uct for  that  use  may  be  suspended  im- 
mediately.* 

An  emergency  suspension  order  is 
issued  without  prior  notice  to  regis- 
trants and  takes  effect  Immediately;  it 
remains  In  effect  until  the  cancella- 
tion decision  If  no  expedited  hearing  is 
requested.  If  an  expedited  hearing  Is 
requested  on  the  Issue  of  imminent 
hazard,  the  emergency  order  continues 
in  effect  until  the  issuance  of  a  final 
suspension  order.  Registrants  are 
given  five  days  to  request  an  expedited 
hearing.  The  hearing  stage  Is  to  begin 


within  fire  days  of  the  Agency's  re- 
ceipt of  the  hearing  request.  Unlike 
the  ordinary  suspension  situation,  no 
party  other  than  the  registrant  and 
the  Agency  may  participate  In  the  ex- 
pedited hearing  on  the  emergency 
order,  except  to  file  briefs.  The  proce- 
dures for  conducting  the  hearing  are 
otherwise  the  same  as  In  an  ordinary 
suspension.  For  both  types  of  suspen- 
sion, the  hearing  is  to  be  conducted  in 
accordance  with  5  U.S.C.  Sections 
554.556,  and  557  except  that  the  pre- 
siding officer  need  not  be  a  certified 
hearing  examiner.  For  both  types  of 
suspension,  the  presiding  officer  shall 
have  ten  days  from  the  conclusion  of 
the  presentation  of  evidence  to  submit 
recommended  findings  and  conclu- 
sions to  the  Administrator.  The  Ad- 
ministrator shall  then  have  seven  days 
to  issue  a  final  order  on  the  Issue  of 
suspension. 

FIFRA  provides  for  a  special  appeal 
of  an  emergency  suspension  order  to 
the  District  Court.  If  an  administra- 
tive hearing  is  requested,  an  emergen- 
cy suspension  order  Is  subject  to  Im- 
mediate review  In  District  Court  by 
the  registrant  or  by  other  Interested 
persons  with  the  registrant's  consent. 
On  the  other  hand,  if  no  request  for  a 
hearing  before  the  Agency  Is  made, 
the  emergency  order  becomes  final 
and  Is  not  reviewable  by  any  court 
(FIFRA  Section  6(c)(2),  6(cX3)).  The 
District  Court  action  may  occur  simul- 
taneously with  the  suspension  pro- 
ceeding before  the  Administrator. 

The  District  Court  reviews  only 
whether  the  emergency  finding  Is  sup- 
ported. The  standard  for  review  by  the 
District  Court  is  very  narrow— wheth- 
er the  order  of  suspension  is  "arbi- 
trary, capricious,  or  an  abuse  of  discre- 
tion, or  whether  the  order  was  issued 
in  accordance  with  the  procedures  es- 
tablished by  law"  (FIFRA  Section 
6(cX4)).  If  the  District  Court  finds 
against  the  Agency,  It  may  stay  the 
suspension  order  until  completion  of 
the  expedited  suspension  hearing. 

The  District  Court  order  may  be  ap- 
pealed to  the  Appellate  Court  by 
either  the  Agency  or  the  registrant, 
depending  on  the  outcome.  A  final 
order  on  suspension,  after  a  hearing 
before  the  Agency,  may  be  renewed  in 
the  Court  of  Appeals  on  an  expedited 
basis  even  though  related  cancellation 
proceedings  may  not  have  been  com- 
pleted. 


'The  term  "emergency"  is  not  defined  by 
FIFRA.  and  the  statute  in  the  emergency 
suspension  section  does  not  specifically  re- 
quire the  Agency  to  balance  benefits  again&t 
health  and  environmental  risk  of  pesticide 
use.  An  alternative  reading  would  be  that  an 
emergency  exists  whenever  a  serious  risk 


could  result  from  pesticide  use  during  the 
time  for  conducting  a  suspension  hearing. 
Howwer.  for  the  purpose  of  this  proceeding 
I  have  decided  to  consider  the  risks  and 
benefits  In  ordering  an  emergency  suspen- 
sion. Just  as  I  balance  risks  and  benefits  In 


deciding  whether  to  register  a  pesticide  or 
to  take  the  pesticide  off  the  market  through 
a  cancellation  or  ordinary  suspension  order. 
FIFRA  is  a  risk/benefit  statute,  and  I  see  no 
reason  to  depart  from  this  balancing  test  In 
issuing  emergency  suspension  orders. 
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III.  SUMMAKT  or  FlKDINCS 
A.  SUMMARY  OF  nNDINGS  ON  RISKS 

Numerous  studies  have  clearly  dem- 
onstrated that  TCDD  and/or  2.4.5-T 
contaminated  with  TCDD  can  produce 
fetotoxic,  teratogenic,  and  carcinogen- 
ic effects  in  experimental  animals 
which  have  been  exposed  to  these 
chemicals.  I  find  that  the  occurrence 
of  these  effects  in  test  animals  indi- 
cates that  humans  who  are  exposed  to 
TCDD  and/or  2.4.5-T  may  experience 
comparable  effects. 

A  recent  epidemiological  study  re- 
ported that  women  living  in  the  vicini- 
ty of  Alsea.  Oregon  (an  area  where 
2,4.5-T  is  used  for  forest  management) 
have  a  statistically  significant  higher 
Incidence  of  spontaneous  abortions 
(miscarriages)  than  women  living  in  a 
control  area.  Specifically,  the  study 
shows  that: 

(1)  The  spontaneous  abortion  index 
for  the  Alsea  study  area  where  2.4,5-T 
is  used  is  significantly  higher  than  the 
index  for  urban  or  rural  control  areas 
where  there  is  no  known  use  of  2.4.5-T. 

(2)  There  is  a  significant  increase  in 
the  spontaneous  abortion  index  in  the 
study  area  relative  to  the  control  area 
in  the  months  of  Jime  and  July:  this 
increase  follows  by  approximately  two 
months  a  period  in  March  and  April 
when  2,4.5-T  was  used  to  control  vege- 
tation in  the  forested  areas  in  which 
these  women  live. 

(3)  Statistical  analyses  of  these  data 
indicate  that  there  is  a  significant  cor- 
relation between  the  amounts  of  2.4.5- 
T  used  in  the  study  area  during  the 
spraying  season  and  the  subsequent 
Increase  in  the  spontaneous  abortion 
index  in  the  study  area. 

This  relationship  between  exposure 
to  2.4.5-T  spraying  and  an  increased 
incidence  of  miscarriages  in  humans  is 
not  surprising.  This  is  the  same  rela- 
tionship that  has  been  demonstrated 
to  exist  in  test  animals  through  nu- 
merous animal  studies.  While  there 
are  uncertainties  concerning  the 
amount  of  2.4.5-T  and/or  TCDD  to 
which  the  study  area  women  may  have 
been  exposed  and  concerning  the  pre- 
cise route  (or  routes)  of  human  expo- 
sure, the  statistically  significant  inci- 
dence of  miscarriages  described  above 
makes  it  reasonable  for  the  Agency  to 
conclude  that  these  women  in  the 
Alsea  Study  area  were  exposed  to 
2.4,5-T. 
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The  Agency  concludes  that  It  is  also 
reasonable  to  assume  that  individuals 
may  be  exposed  to  2.4,5-T  and/or 
TCDD  who  frequent  or  live  in  areas 
where  2,4.5-T  is  used  in  ways  and 
under  conditions  which  may  cause 
them  to  experience  exposiu-e  opportu- 
nities qualitatively  similar  to  that  ex- 
perienced by  the  Study  area  women. 
The  Agency  has  concluded  that  2.4.5-T 
use  patterns  involving  exposure  oppor- 
tunities qualitatively  similar  to  those 
experienced  by  the  Study  area  women 
are  the  forestry,  rights-of-way,  and 
pasture  uses  of  2,4.5-T.  The  Agency 
has  identified  pesticide  applicators 
and  persons  involved  in  pesticide  ap- 
plication support  activities,  and  per- 
sons living  in  or  frequenting  areas  of 
2,4.5-T  use  as  the  principal  groups  of 
individuals  who  may  be  exposed  as  a 
result  of  the  forestry,  rights-of-way, 
and  pasture  uses  of  2.4.5-T.  Based 
upon  the  animal  test  data  and  other 
information,  including  the  Alsea 
study,  the  Agency  has  concluded  that 
individuals  exposed  to  2.4.5-T  and/or 
TCDD  may  experience  adverse  repro- 
ductive effects  and  cancer.  According- 
ly, the  Agency  concludes  that  it  is  pru- 
dent to  regard  individuals  who  may 
experience  exposures  qualitatively 
similar  to  those  experienced  by  the 
Study  area  women  as  a  result  of  the 
forestry,  rights-of-way.  and  pasture 
uses,  as  individuals  who  may  suffer  ad- 
verse reproductive  effects  or  cancer  as 
a  result  of  these  uses  of  2.4,5-T. 

B.  BElflTTTS  or  2.4, S-T  USE  DURING  THB 
CANCELLATION  FROCEEDINGS 

The  suspended  uses  (forestry,  rights- 
of-way.  and  pastures)  comprise  about 
74%  of  the  estimated  9  3  million 
pounds  of  2.4.5-T  used  annually  in  the 
United  SUtes.  2.4.5-T  controls  a  wide 
variety  of  weeds  at  relatively  low  cost. 

I  estimate  that  the  economic  impact 
of  this  suspension  action  will  be  small. 
This  finding  is  based  on  several  consid- 
erations. The  inherent  flexibility  in 
the  treatment  schedules  permits 
delays  in  treatment  during  an  estimat- 
ed two-year  suspension  period.  Alter- 
native chemical,  mechanical,  and 
manual  control  treatments  are  availa- 
ble and  are  t>eing  used.  The  availabil- 
ity of  these  alternatives  will  minimize 
the  impacts  of  suspension  on  those 
acres  which  require  treatment  during 
the  suspension  period. 

(1)  The  Forestry  Use.  The  forestry 


use  comprises  28%  of  2,4,5-T  use.  2,4,5- 
T's  advantage  is  its  ability  io  control  a 
wide  spectrum  of  weeds  without  dam- 
aging the  treated  trees. 

Forest  managers  take  measures  to 
control  weeds  on  softwood  forests  on 
two  major  occasions  during  the  ap- 
proximately 50-year  life  of  a  commer- 
cial forest:  (1)  The  preparation  stage 
designed  to  clear  a  site  of  potentially 
damagiiig  vegetation  prior  to  planting, 
and  (2)  the  release  stage  designed  to 
free  young  trees  (3  to  10  years  old) 
from  weed  and  hardwood  competition 
in  order  to  promote  extensive  growth. 

I  have  found  that  the  use  of  2,4,5-T 
is  not  necessary  for  site  preparation. 
2,4,5-T  is  used  only  20%  of  the  time. 
Other  chemicals,  mechanical  or 
manual  clearing  methods,  or  burning 
can  be  equally  effective  in  giving 
newly-planted  trees  the  opportunity  to 
grow.  The  alternatives  are  more  ex- 
pensive. A  two-year  suspension  of 
2.4,5-T  use  for  release  treatments 
would  have  no  serious  effect  because 
the  treatments  could  be  delayed  for 
two  years  without  impairing  tree 
growth.  Alternatives  are  generally 
available  where  weed  growth  makes 
treatment  necessary.  Finally,  the 
Impact  on  consumers  of  wood  products 
Is  likely  to  be  small. 

(2)  The  Rights-o/Way  Use.  2.4,5-T  is 
used  to  control  woody  and  herbaceous 
plants  on  railroads,  highways,  electric 
transmission  lines,  and  pipelines.  The 
rights-of-way  use  covers  41%  of  total 
2.4.5-T  usage. 

Chemical,  mechanical,  and  manual 
methods  of  control  are  also  used  on 
rights-of-way  acreage.  Use  of  more 
than  one  method  is  common  practice. 
The  cost  of  2,4,5-T  is  less  than  chemi- 
cal alternatives  for  some  methods  of 
application,  more  expensive  for  others. 

Many  rights-of-way  managers  who 
have  scheduled  2.4.5-T  use  during  the 
suspension  period  are  likely  to  post- 
pone treatment  entirely.  Managers 
will  likely  use  alternatives  when  plant 
growth  is  rapid.  E^ven  if  all  acres  were 
treated  with  alternatives.  I  estimate 
that  the  additional  cost  of  treatment 
of  rights-of-way  during  suspension 
would  not  have  a  significant  Impact  on 
users'  revenues  or  operating  costs. 

(3)  The  Pasture  Use.  Weed  control  in 
pastures  is  now  practiced  on  only 
about  1.0  million  out  of  about  101  mil- 
lion acres  of  pastureland.  There  are  ef- 
fective  chemical    and/or   mechanical 


control  alternatives  for  all  weed  spe- 
cies in  all  regions.  The  major  result  of 
suspension  on  pastureland  woiild  be  a 
delay  in  treatment  on  much  of  the 
acreage  scheduled  for  treatment  due 
to  the  inherent  flexibility  of  decisions 
whether  to  treat.  The  economic  im- 
pacts of  a  two-year  suspension  would 
be  of  little  or  no  consequence. 

C.  SUMMARY  or  nNDIWCS  ON  IMMINENT 
HAZARD 

( 1 )  The  Forestry  Use.  In  order  to  find 
an  imminent  hazard.  I  must  find  that 
the  risks  of  use  during  the  period 
likely  to  be  required  for  cancellation 
proceedings  appear  to  outweigh  the 
benefits.  The  Alsea  study,  establishing 
a  correlation  between  use  of  2.4.5-T  in 
forest  management  and  miscarriages 
in  humans,  coupled  with  animal  stud- 
ies showing  similar  effects,  indicates 
that  there  is  a  substantial  likelihood 
that  serious  harm  could  result  to  per- 
sons with  qualitatively  similar  expo- 
sures from  the  forestry  use  of  2.4,5-T. 
Aerial  application,  a  major  forest 
treatment  method,  may  result  in  drift 
and  increased  exposure  potential  This 
hazard  to  human  health  clearly 
outweighs  the  benefits  of  2,4.5-T  use 
during  the  cancellation  period.  The 
economic  impacts  of  suspension  are 
small  because  of  the  flexibility  of 
treatment  schedules  and  the  availabil- 
ity of  alternatives.  Hence,  I  find  that 
an  imminent  hazard  exists  for  the  for- 
estry use  of  2.4.5-T. 

(2)  The  Rights-Qf-Way  Use.  For  the 
reasons  discussed  below,  the  use  pat- 
terns of  the  rights-of-way  use  create 
the  same,  or  greater,  potential  for 
human  exposure  as  the  forestry  use. 
In  broad  terms,  considerable  exposure 
potential  exists  due  to  the  large  num- 
bers of  persons  living  near  rights-of- 
way  and  the  likelihood  of  drift  from 
the  widespread  use  of  aerial  applica- 
tion. Hence,  the  rights-of-way  use  re- 
sults in  a  hazard  to  human  health 
which  in  my  judgment  outweighs  the 
corresponding  benefits.  Although 
rights-of-way  is  the  biggest  2.4,5-T  use. 
a  use  moratorium  during  the  cancella- 
tion proceedings  would  not  have  a  sig- 
nificant economic  impact  because 
many  rights-of-way  managers  are 
likely  to  postpone  treatment  entirely 
during  the  suspension  proceedings;  if 
they  do  treat,  alternatives  are  availa- 
ble. Therefore.  I  find  that  an  immi- 
nent hazard  exists  for  the  rights-of- 
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way  use  during  the  cancellatioD  pro- 
ceedings. 

(3)  Ttie  Pasture  Use.  For  the  reasons 
discussed  below,  the  application  of 
2.4.5-T  on  pastures  presents  exposures 
qualitatively  similar  to  the  forestry 
use.  and  hence  the  risk  posed  by  2.4.5- 
T  use  to  human  health  Is  of  concern. 
The  exposure  risk  may  be  lower  than 
for  forests  and  rights-of-way.  The 
IMincipal  application  technique  is  spot 
spraying  with  knapsack  equipment, 
which  has  less  drift  potential  than 
aerial  application.  The  benefits,  how- 
ever, are  marginal  at  most.  Weed  con- 
trol is  practiced  on  less  than  2%  of 
pasture  acreage,  showing  the  relative 
unimportance  of  chemical  or  other 
treatments.  Treatment  can  ordinarily 
be  delayed  or  dispensed  with  entirely. 
In  any  case,  there  are  effective  chemi- 
cal and/or  mechanical  control  alterna- 
tives for  all  species  in  all  regions  of 
the  United  States.  Thus,  while  the 
risks  to  human  health  from  the  pas- 
ture use  appeair  to  be  lower  than  from 
the  rights-of-way  and  forest  uses,  the 
economic  Impact  of  two-year  suspen- 
sion of  the  pasture  use  Is  of  little  or  no 
consequence.  I  find  that  an  imminent 
hazard  exists  for  2.4.5-T  usage  on  pas- 
tures Ijecause  the  risks  outweigh  the 
benefits  of  use  during  the  cancellation 
proceedings. 

D.  SUMMARY  Or  FINDINGS  ON  EMERGENCY 

As  previously  discussed,  I  have  Inter- 
preted the  statutory  provision  on 
emergency  suspensions  (FIFRA  Sec- 
tion 6(cM3)  to  require  a  preliminary 
balancing  of  risks  against  benefits  of 
use  during  the  time  for  holding  a  sus- 
pension hearing.  Hence,  an  emergency 
finding  involves  two  issues:  (1)  Imme- 
diate Intervention  is  required  because 
there  is  no  time  to  hold  a  suspension 
hearing  before  the  next  period  of  pes- 
ticide use;  and  (2)  the  risks  outweigh 
the  benefits  during  the  time  for  hold- 
ing the  suspension  hearing.  At  the  end 
of  the  suspension  proceeding.  I  have 
discretion  to  affirm,  modify,  or  reverse 
my  suspension  order. 

(1)  The  Forestry  Use.  There  is  not 
enough  time  to  hold  a  hearing  before 
the  next  forest  spraying  season.  Much 
of  the  year's  treatment  generally 
occurs  between  March  and  May.  I  am 
advised  that  In  some  parts  of  the  Pa- 
cific Northwest,  spraying  Is  about  the 
begin  or  has  already  begun.  Hence,  as- 
suming 2,4.5-T  use  on  forests  poses  un- 
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reasonable  adverse  effects,  immediate 
action  is  required  to  stop  2,4>T  use. 

The  risks  posed  by  2.4.5-T  forestry 
use  clearly  outweigh  the  benefits  of 
use  diirlng  the  suspension  proceeding. 
The  Alsea  epidemiological  study  sug- 
gests that  persons  in  the  vlcinty  of 
forest  spray  are  being  exposed  to  the 
potential  dangers  of  2.4.5-T  use.  These 
people  are  about  to  be  exposed  to 
almost  one  year's  dose  of  2,4.5-T  appli- 
cations In  the  next  two  months.  The 
emergency  suspension  proceeding  is 
anticipated  to  run  from  March 
through  June  (see  discussion  in  Sec- 
tion V).  Hence,  by  the  time  the  sus- 
pension hearing  is  over,  it  will  be  too 
late  to  halt  much  of  this  year's  spray- 
ing. 

Considering  benefits,  the  economic 
consequences  from  a  three-month 
delay  for  the  completion  of  suspension 
proceedings  are  very'  small.  Much  of 
the  scheduled  treatment  can  readily 
be  deferred  for  this  short  a  period  of 
time.  In  any  case,  alternatives  are  gen- 
erally available  to  prevent  reductions 
in  tree  growth  where  treatment  is  con- 
sidered essential. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  forestry  uses  of  2.4.5- 
T.  Therefore.  I  am  ordering  bnmedlate 
suspension  of  all  2.4.5-T  registration 
for  these  uses  of  2.4,5-T. 

(2)  Rights-cf-Way  Use.  2.4,5-T  is  ap- 
plied on  rights-of-wajr  railways,  high- 
ways, electric  transmission  lines,  and 
pipelines  during  the  spring  growing 
season,  which  starts  In  March  In  some 
parts  of  the  country.  Additionally, 
some  methods  of  application  on  rights- 
of-way  may  be  year-round.  Hence, 
there  is  not  enough  time  to  hold  a 
hearing  before  humans  are  exposed  to 
the  risks  to  their  health  presented  by 
this  chemical. 

The  risks  of  2.4.5-T  use  far  outweigh 
the  benefits  during  the  time  for  hold- 
ing a  suspension  hearing.  The  poten- 
tial for  human  exposure  from  the 
rights-of-way  use  during  this  period  is 
not  inconsiderable  even  though  the 
use  season  is  not  limited  to  the  March- 
June  suspension  proceeding  period. 
Large  numbers  of  people  live  near 
rights-of-way  areas,  and  aerial  applica- 
tion Is  an  Important  application 
method.  On  the  other  hand,  little  eco- 
nomic harm  will  result  from  a  three- 
month  use  moratorium.  Use  on  rights- 
of-way  can  generally  be  deferred  for 
this  short  period  of  time.  At  any  rate. 


RDCIAL  RCGISTIK.  VOL  44,  MO.  52— THUISOAY,  MAICH  15,  1979 


nueud.  Moaif*.  vol  44,  no.  si-mutsoAY,  makn  is,  nn 


UMI 


15878 


NOTICES 


NOTICES 


15879 


alternatives  are  available.  Chemical  al- 
ternatives are  cheaper  than  2,4,5-T  for 
some  application  methods,  including 
aerial  application. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  rights-of-way  use  of 
2.4.5-T.  Therefore.  I  am  ordering  an 
immediate  suspension  of  all  2,4.5-T 
registrations  for  the  use  of  2.4,5-T  on 
rights-of-way. 

(3)  Pasture  Use.  The  application  of 
2.4.5-T  to  restrict  weed  growth  on  pas- 
tures is  expected  to  occur  In  March  In 
some  parts  of  the  country  and  in  even 
more  areas  before  the  anticipated 
completion  of  the  suspension  proceed- 
ing in  June.  Hence,  emergency  me- 
sures  are  required  since  I  believe  that 
the  pasture  use  poses  the  risk  of  un- 
reasonable adverse  effects  to  human 
health  during  the  susi>ension  hearing. 

The  pasture  use  presents  the  risk  of 
exposing  innocent  bystanders  because 
residences  are  scattered  throughout 
pastureland  areas.  The  risk  to  humans 
from  2,4,5-T  use  on  pastures  may  be 
lower  than  from  use  on  forests  and 
rights-of-way,  because  aerial  applica- 
tion is  used  on  forests  and  rights-of- 
way  and  not  on  pastureland.  On  the 
other  hand,  the  benefits  of  use  during 
the  3  to  4  month  suspension  period  are 
minimal.  Treatment  can  most  certain- 
ly be  postponed  during  this  short 
period.  In  any  case,  there  are  effective 
chemical  and/or  mechanical  control 
alternatives  for  all  weed  species  in  all 
regions  of  the  country. 

Accordingly,  I  find  that  an  emergen- 
cy exists  for  the  pasture  use  of  2,4,5-T. 
I  am  therefore  ordering  an  immediate 
suspension  of  all  2.4.5.-T  registrations 
for  the  use  of  2,4,5-T  on  pastures. 

IV.  Basis  for  Findings  Concerning 
Imminent  Hazard  and  Emergency 

In  Section  III  of  this  notice,  I  have 
presented  a  summary  of  my  findings 
that  an  imminent  hazard  and  emer- 
gency exist  for  the  forestry,  pasture, 
and  rights-of-way  uses  of  2,4.5-T.  The 
data,  information,  and  analyses  upon 
which  these  findings  are  based  are  de- 
tailed below. 

A.  nNDINGS  RELATING  TO  ADVERSE 
EFFECTS  IN  TEST  ANIMALS 

(I)  Adverse  Reproducetive  Effects  in 
Test  Animals.  This  section  presents 
the  test  animal  data  upon  which  I 
relied  in  finding  that  exposure  to 
TCDD  and/or  2.4,5-T  is  likely  to  result 


In  adverse  reproductive  effects  in 
humans.  Except  as  specified  below, 
these  data  were  derived  from  studies 
in  which  pregnant  rodents  were  orally 
exposed  to  TCDD  and  2.4.5-T  during 
the  second  trimester  of  gestation  by 
daily  gavage  or  in  which  primates  were 
chronically  exposed  before  mating. 
The  pregnant  rodents  were  sacrificed 
shortly  before  the  scheduled  birth  of 
the  offspring,  and  the  fetuses  were  ex- 
amined for  abnormalities.  The  Agency 
has  extracted  key  data  for  presenta- 
tion in  this  report  of  findings.  Experi- 
mental details  and  descriptions  of  the 
underlying  data  are  presented  in  the 
2.4,5-T  RPAR  notice  and  in  the  pub- 
lished literature. 

(a)  Exposure  of  Test  Animals  to 
TCDD.  TCDD  produces  fetotoxic  ef- 
fects such  as  death  and  reduced  fetal 
size:  skeletal  deformities  such  as  cleft 
palate  and  clubfoot;  Injury  to  internal 
organs  such  as  intestinal  bleeding,  in- 
testinal lesions,  and  abnormal  kidneys; 
and  post-partum  effects  such  as  re- 
duced survival.  These  effects  appear  in 
several  different  rodent  strains  and 
species,  occur  in  all  of  the  litters  In 
some  dose  groups,  and  occur  at  doses 
at  least  as  low  as  0.01  ug  TCCD/kg. 
The  repeated  and  regular  appearance 
of  several  different  forms  of  damage 
to  test  animals  of  several  different 
strains  and  species  indicates  that 
TCDD  is  a  teratogenic  and  fetotoxic 
agent  is  mammals. 

(i)  Fetotoxic  and  Embryolethal  Ef- 
fects. Fetotoxic  and  embryolethal  ef- 
fects have  been  reported  for  at  least 
three  different  mouse  strains,  two  dif- 
ferent rat  strains,  and  one  strain  of 
subhuman  primates  exposed  to  TCDD 
during  gestation.  For  example,  in  stud- 
ies using  generally  low-dose  regimens 
of  TCDD.  Neubert  and  Dlllmann  re- 
ported that  resorption  sites  (resorbed 
or  dead  embryos)  occurred  in  54%  (7/ 
13)  of  the  litters  at  0.3  ug/kg  and  in 
100%  (3/3)  of  the  litters  at  9.0  ug/kg 
for  NMRI  mice,  compared  to  24-32% 
(23/95  and  24/65)  of  litters  exhibiting 
resorptions  in  control  animals  which 
had  not  been  exposed  to  TCDD.  Spars- 
chu  et  al.  reported  resorption  of  100% 
(110/110)  of  the  fetuses  In  Sprague- 
Dawley  rats  exposed  to  8  ug  TCDD/ 
kg.  compared  to  20%  resorption  (63/ 
309)  of  the  fetuses  from  the  control 
animals.  Khera  and  Ruddick  reported 
100%  (77/77)  resorption  of  fetuses  at  4 
ug/kg  and  36%  (56/153)  at  exposures 


of  1  ugAg  in  Wistar  rats,  compared  to 
7%  (3/152  and  10/127)  In  the  control 
animals.  Smith  et  al.  reported  resorp- 
tions in  95%  (18/19)  of  the  litters  of 
CF-1  mice  exposed  to  1.0  ug/kg.  com- 
pared to  74%  (25/34)  In  the  control 
animals;  despite  the  high  control  Inci- 
dence of  resorptions  in  this  study,  the 
increased  incidence  in  the  experimen- 
tal animals  was  statistically  signifi- 
cant. 

In  an  abstract  of  a  current  study, 
Schantz  et  al.  (1979)  reported  57%  (4/ 
7)  of  pregnant  monkeys  aborted  and 
one  delivered  a  stillbirth.  Two  others 
on  the  50-ppt  diet  failed  to  conceive, 
and  two  delivered  normally.  The  eight 
control  animals  all  delivered  normal 
infants.  Maternal  toxicity  was  ob- 
served in  some  dose  groups  in  some  of 
these  studies. 

Similar  effects  have  been  reported  at 
higher  dose  levels  of  TCDD.  Neubert 
and  Dlllmann  reported  that  a  single 
dose  of  45  ug/kg  to  NMRI  mice  on  day 
6  produced  resorptions  In  100%  (3/3) 
of  the  viable  litters,  compared  to  re- 
sorptions in  24%  (23/95)  of  the  control 
litters.  Courtney  reported  an  average 
of  87%  mortality  In  6  litters  of  CD-I 
mice  orally  exposed  to  200  ug/kg.  com- 
pared to  an  average  mortality  of  6%  In 
15  vehicle  control  litters.  This  Investi- 
gator also  reported  an  average  of  76% 
mortality  in  6  litters  of  <::x>-l  mice  ex- 
posed subcutaneously  to  200  ug 
TCDD.  compared  to  14%  In  the  six  lit- 
ters of  control  animals.  Some  of  these 
studies  also  describe  statistically  sig- 
nificant weight  depression  In  the  sur- 
viving embryos  (e.g.,  Sparschu  et  al.). 

These  and  other  studies  also  report 
that  TCDD  had  no  measurable  ad- 
verse effects  at  some  dose  levels  In 
some  strains.  For  example.  Khera  and 
Ruddick  report  no  fetotoxic  effects  at 
0.125  ug/kg  in  Wistar  rats,  and  Neu- 
bert and  Dlllmann  report  no  terato- 
gencic  effects  at  0.3  ug/kg  In  NMRI 
mice.  Courtney  and  Moore  reported 
that  TCDD  had  no  effect  on  fetal 
weight  or  embryonic  mortality  at  0.5 
ug/kg  In  CD  rats,  and  Sparschu  et  al. 
reported  no  effect  at  0.03  ug/kg  In 
Sprague-Dawley  rats. 

Dow  Chemical  Company,  a  2,4.5-T 
registrant,  has  recently  completed  a 
study  of  the  effects  of  TCDD  on  re- 
production in  Sprague-Dawley  rats  ex- 
posed to  low  dose-levels  of  this  chemi- 
cal for  three  generations.  The  regis- 
trant concluded  that  "Impairment  of 


reproduction  was  clearly  evident 
among  rats  ingesting  0.01  or  0.1  ug 
TCDD/kg  per  day.  Significant  de- 
creases were  observed  in  fertility, 
litter  size,  gestation  survival,  post- 
natal sur\'ival,  and  postnatal  body 
weight."  In  addition,  exposure  to  0.001 
ug  TCDD/kg  per  day.  the  lowest  level 
tested  in  this  study,  resulted  in  statis- 
tically significant  increases  in  the  per- 
centage of  pups  dead  at  birth  and/or 
dying  before  the  end  of  three  weeks  of 
life  in  some  generations.* 

Although  the  experimental  proto- 
cols and  strains  differ  for  the  several 
studies  cited,  in  each  case  TCDD  sig- 
nificantly increased  the  incidence  of 
resorbed  embryos  or  stillborn  animals 
relative  to  the  rate  ot)served  in  control 
animals  not  exposed  to  TCDD.  The 
regular  occurrence  of  embryonic  death 
In  studies  by  different  investigators  in 
primates  and  in  different  rodent 
strains  Indicates  that  exposure  to 
TCDD  during  mammalian  gestation 
may  result  in  the  death  of  the  em- 
bryos and  related  maternal  reproduc- 
tive failure. 

(ID  Skeletal  Anomalies.  Skeletal  de- 
fects appear  in  six  studies  involving 
four  different  mouse  strains.  Courtney 
and  Moore  report  the  following  inci- 
dences of  cleft  palate  in  the  indicated 
strains  exposed  to  3  ug/kg  TCTDD:  71% 
(5/7)  in  litters  of  C57BL/6  mice,  com- 
pared to  none  (0/23)  in  the  controls: 
22%  (2/9)  in  litters  of  DBA/2  mice 
compared  to  none  (0/23)  In  the  con- 
trols: and  30%  (3/10)  for  CD-I  mice, 
compared  to  none  (0/9)  in  the  con- 
trols. Neubert  and  Dlllmann.  also 
using  3  ug  TCDD/kg.  leported  29%  (7/ 
24)  of  the  viable  litters  had  fetuses 
with  cleft  palate  for  NMRI  mice  com- 
pared to  6%  (10/160)  of  the  control  lit- 
ters. Smith  et  al.  reported  cleft  palate 
in  71%  (10/14)  of  CP-1  mouse  litters 
at  3  ug/kg.  compared  to  none  (0/34)  in 
the  controls. 

In  exposures  of  shorter  duration. 
Moore  et  al.  reported  cleft  palate  in 
86%  (12/14)  of  C57BL/6  mouse  litters 
exposed  on  days  10-13  to  3  ug/kg, 
compared  to  none  (0/27)  in  the  control 
litters.  Neubert  and  Dlllmann  reported 
cleft  palate  in  71%  (10/14)  of  litters  of 
NMRI  mice  exposed  to  a  single  45  ug/ 
kg  dose  on  day  11.  compared  to  6%  (6/ 
95)  of  litters  in  the  controls. 

Courtney  and  Moore  reported  no 
cleft  plate  in  any  of  the  litters  in  CD 
rats  exposed  to  0.5  ug/kg.  Similarly. 


Khera  and  Ruddick.  using  Wistar  rats, 
reported  that  the  occurrence  of  the 
skeletal  anomalies  in  the  fetuses  ex- 
posed to  2.0  ug/kg  was  comparable  to 
the  rate  for  the  untreated  animals. 

(ill)  Injury  to  Internal  Organs.  Expo- 
sure to  TCDD  produced  Injury  to  the 
kidneys  and  intestinal  tracts  of  at 
least  five  different  mouse  and  rat 
strains.  Smith  et  al.  reported  28%  (4/ 
14)  of  litters  with  kidney  anomalies  at 
3  ug/kg  in  CF-1  mice,  compared  to 
none  (0/34)  in  the  controls.  Moore  et 
al.  reported  100%  (14/14)  of  litters 
with  kidney  anomalies  In  C57BL/6 
mice  exposed  to  3  ug/kg  on  days  10-13. 
compared  to  none  (0/27)  In  the  control 
litters.  Courtney  and  Moore  reported 
kidney  anomalies  in  100%  (10/10)  of 
the  litters  of  CD-I  mice  at  3  ug/kg, 
compared  to  33%  (3/9)  in  the  controls, 
and  67%  (4/6)  litters  with  abnormal 
kidneys  In  the  CD  rat  at  0.5  ug/kg  as 
compared  to  none  (0/9)  in  the  control 
litters.  Sparschu  et  al.  reported  hem- 
orrhages or  lesions  of  the  intestine  of 
36%  (36/99)  of  the  fetuses  of  Sprague- 
Dawley  rats  exposed  to  0.5  ug/kg. 
compared  to  none  (0/246)  in  the  con- 
trol fetuses. 

(b)  Exposure  of  Test  Animals  to 
2.4.S-T.  Cleft  palate,  high  incidences  of 
fetal  mortality,  reduced  fetal  weight, 
and  other  Indicators  of  mjury  to  the 
developing  fetus  have  been  reported  In 
several  studies  In  which  test  animals 
were  exposed  to  2.4.5-T  contaminated 
with  varying  levels  of  dioxln.  Some  of 
these  effects  have  been  reported  In 
test  rodents  at  maternal  doses  as  low 
as  10  mg/kg  2.4,5-T  containing  no  de- 
tecUble  TCDD  (limit  of  detection:  0.5 
ppb). 

For  example.  Neubert  and  Dillman 
(1972)  studied  the  effects  of  2.4.5-T 
contaminated  with  dioxln  m  NMRI 
mice.  Using  2,4,5-T  with  0.05  ppm 
TCDD,  these  investigators  reported  re- 
sorptions in  57%  of  the  litters  and 
cleft  palate  in  71%_of  the  Utters  at  60 
mg  2.4.5-T/kg.  compared  to  24-32% 
resorptions  and  6%  cleft  palate  in  the 
controls. 

Similarly.  Courtney  and  Moore 
(1971)  reported  that  oral  exposure  of 
CD  rats  to  80  mg/kg  2,4.5-T  containing 
0.5  ppm  TCDD  led  to  52%  fetal  mor- 
tality per  Utter,  compared  to  3.4%  In 
the  controls.  At  this  dose,  kidney 
anomalies  were  obser\'ed  in  50%  of  the 
litters,  compared  to  none  In  the  con- 
trols, but  none  of  the  fetuses  had  cleft 


palate  at  any  dose.  However,  subcuta- 
neous Injection  of  100  mg/kg  2.4.5-T 
containing  0.05  ppm  TCDD  led  to  cleft 
palate  in  40%  of  the  litters  of  CD-I 
mice,  compared  to  none  in  the 
controls.  IThe  Dow  Chemical  Compa- 
ny, a  2,4.5-T  registrant,  has  recently 
completed  a  study  (Smith  et  al.  1978) 
of  the  effects  of  2,4.5-T  (conUining 
less  than  0.5  ppb  TCDD)  on  reproduc- 
tion In  Sprague-Dawley  rats  exposed 
to  2,4.5-T  for  three  generations.  The 
registrant  reports  that  exposure  of 
these  animals  to  10  and/or  30  mg  2.4.5- 
T/kg  per  day  resulted  in  statistically 
significant  increases  in  the  fequency 
of  stillborn  rat  pups,  and/or  decreased 
survival  of  the  pups  that  were  bom 
alive.' 

(c)  Other  Effects  in  Test  Animals. 
Recently,  Highman  et  al.  showed  that 
Impaired  fetal  kidney  development  fol- 
lowed maternal  treatment  with  120 
mg/kg  of  2,4.5-T  on  days  6-14  of  gesU- 
tlon.  The  Impaired  development  was 
associated  with  a  significant  reduction 
in  cellular  alkaline  phosphatase. 
TCDD  has  been  found  to  Induce  delU 
aminolevulenic  acid  synthetase  (ALA) 
In  chick  embryos  with  as  Uttle  as  1.5 
ng/egg.  and  Goldstein  et  al.  found  a 
two-fold  Induction  of  ALA  in  C57BL/6 
mice  as  a  significant  2.000-fold  accu- 
mulation of  porphyrins  in  the  liver  oc- 
curred when  compared  to  controls 
after  treatment  with  25  ug/kg  of 
TCDD.  Abnormal  porphyrin  synthesis 
occurred  in  female  rats  when  treated 
in  a  chronic  study  at  0.01  u{,  TCDD/kg 
per  day  (Kociba  et  al.  1977).  Alkaline 
phosphatase  and  gamma  glutamyl 
transferase  levels  in  female  rats  on  0.1 
ug/kg  significantly  Increased  when 
compared  to  controls. 

(2)  Oncoffenic  Effects  in  Test  Ani- 
mals—l&)  Exposure  of  Test  Animals  to 
TCDD.  The  Carcinogen  Asessment 
Group  (CAO)  has  concluded  the 
TCDD  Induces  carcinogenic  responses 
in  mice  and  rats  at  exceedingly  low 
dose  levels  and  that  these  effects,  to- 
gether «ith  data  showing  that  TCDD 
is  mutagenic,  constitute  substantial 
evidence  that  TCDD  is  likely  to  be  a 
human  carcinogen. 

Dow  Chemical  Company,  a  2,4.5-T 
registrant,  studied  the  effects  of 
TCDD  on  male  and  female  Sprague- 
Dawley  rats  exposed  to  0.022.  0.220.  or 
2.2  ppb  TCDD.  CAG  agrees  with  the 
registrant's  conclusion  that  there  is  a 
statistically  significant  Increase  In  the 
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*  Dow  Chemical  Company  has  claimed  that 
the  results  of  this  study  are  trade  secret"  or 
confidential."  An  Injunction  Issued  in  April 
4.  I97S.  in  the  case  of  Dow  Chemical  Co.  v. 
CostU.  Civil  Action  No.  76-10087.  U.S.  Dis- 
trict Court  for  the  Eastern  District  of  Michi- 
Kan  (Northern  Division),  arruably  precludes 
EPA  from  dLsolosing  the  data  from  this  study 
at  the  present  time  Although  the  relevant 
provisions  of  FIFRA  have  since  been  amend- 


ed to  allow  disclosure  of  data  such  as  this 
(see.  e.g..  FIFRA  Sections  10(d>  and  10<g). 
the  injunction  has  not  yet  t>een  modified. 
EPA  Intends  to  promptly  request  the  Court 
to  modify  the  Injunction,  but  until  this  has 
t>een  done  the  Agency  will  not  publicly  dis- 
close the  data  from  the  study.  The  summary 
presented  in  the  text  of  this  Order  doe  snot, 
in  EPA's  opinion,  constitute  disclosure  of  the 
allegedly  "trade  secret"  data  submitted  by 


Dow  and  would  not  cause  any  harm  to  Dow's 
legitimate  competitive  intercsU.  The  daU 
from  the  study  may  be  made  available  to  any 
party  in  a  suspension  or  cancellation  pro- 
ceeding under  an  appropriate  protective  ar- 
rangement. 

'  Dow  Chemical  Co.  has  also  requested  con- 
fidentiality for  the  resuiu  of  this  study.  The 
discussion  in  the  footnote  in  Section 
IV.A.(lMaHi)  also  applies  to  these  data. 
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incidence  of  hepatocellular  carcLnoma 
in  female  rats  exposed  to  2.2  ppb 
TCDD.  In  another  study  using  Spra- 
gue-Dawley  rats.  Van  Miller  reported 
that  1  ppb  and  5  ppb  TCDD  produced 
a  carcinogenic  response  in  the  livers  of 
male  Sprague-Dawley  rats.  These  ob- 
servations tend  to  confirm  the  regis- 
trant's observations  that  TCDD  pro- 
duces an  oncogenic  response  in  the 
livers  of  male  Sprague-Dawley  rats.* 
Further,  a  preliminary  report  of  a  not- 
yet-completed  National  Cancer  Insti- 
tute study  tends  to  confirm  these  ob- 
servations of  a  carcinogenic  response 
In  rats.  A  contractor  for  the  National 
Cancer  Institute  has  reported  that 
TCDD  is  carcinogenic  in  the  rats  and 
mice  used  in  that  study. 

CAG  also  emphasized  that,  at  low 
levels.  TCDD  is  a  potent  inducer  of 
arylhydrocarbon  hydroxylase.  an 
enzyme  system  that  contains  an 
enzyme  that  is  known  to  mediate  the 
formation  of  epoxides,  compounds 
which  are  potentially  active  carcino- 
genic metat>olites. 

CAG  also  reported  that  TCDD  is 
mutagenic  in  the  Ames  test  without 
the  metabolic  activation  system.  Its 
mutagenic  activity  is  exhibited  by 
frameshift  mutations  caused  by  Inter- 
calation between  base-pairs  of  DNA. 

(b)  exposure  of  Test  Animals  to  2,4,5- 
T.  On  the  basis  of  its  review  of  10 
chronic  toxicity  studies,  eight  using 
mice  and  two  using  rats.  CAG  has  con- 
cluded that  there  is  no  significant  evi- 
dence in  the  completed  studies  that 
2,4.5-T  is  carcinogenic  in  these  species. 
Specifically.  CAG  reported  that  expo- 
sure to  3.  10.  or  30  mg  2.4.5-T/kg 
(TCDD  not  detectable  at'  detection 
limits  ranging  from  0.12  to  .033  ppb) 
does  not  have  carcinogenic  effects  in 
Sprague-Dawley  rats.  Preliminary 
data  from  a  rat  study  in  progress  are 
also  negative.  Nonetheless,  these  find- 
ings do  not  negate  the  cancer-causing 
potential  of  2.4.5-T  as  commercially 
produced  since  it  contains  the  TCDD 
contaminant. 

CAGs  review  of  the  design  and  con- 
duct of  other  studies  disclosed  that 
testing  in  mice  is  inadequate  because 
the  maximum'  tolerated  dose  may  not 
have  l)een  used  in  some  of  the  studies 
in  which  mice  showed  no  carcinogenic 
response,  and  because  there  were  sig- 


•The  CAO  and  an  EPA  audit  found  that 
this  study  had  major  shortcomings  In  design 
and  conduct  that  limited  the  reliability  of 
the  data  developed  at  dose  levels  lower  than 
1  ppb. 


NOTICES 

nlflcant  defects  In  the  design  and  ex- 
ecution of  a  study  for  which  the  au- 
thors Initially  reported  a  statistically 
significant  increase  in  tumors  in 
female  mice. 

B.  FINDINGS  EELATING  Td  RISK  TO 
HUMANS 

(1)  Study  of  Miscarriages  in  Alsea, 
Oregon— (&)  General  Discussion.  In  re- 
sponse to  the  2,4.5-T  RPAR  notice,  a 
group  of  eight  women  informed  the 
Agency  that  they  lived  within  12  miles 
of  Alsea.  Oregon,  where  2.4.5-T  Is  used 
In  forest  management  and  that  they 
had  experienced  a  total  of  13  miscar- 
riages between  1972  to  1977.  In  their 
letter,  the  women  presented  informa- 
tion showing  that  most  of  their  mis- 
carriages occurred  eight  to  ten  weeks 
after  conception  and  followed  by  four 
or  six  weeks  the  date  of  the  spring  ap- 
plication of  2,4.5-T  in  the  forest  areas 
In  which  these  women  reside.  The 
women  Indicated  their  belief  that  this 
Informaton  suggested  that  the  unusu- 
ally high  number  of  miscarriages  in 
their  group  was  related  to  the  use  of 
2.4.5-T. 

The  effects  which  these  women  re- 
ported were  comparable  to  the  em- 
bryolethal  and  fetotoxic  effects  ob- 
served In  test  animals  that  have  been 
exposed  to  2,4.5-T  and/or  TCDD. 
Moreover,  because  embryos  are  par- 
ticularly susceptible  to  the  harmful  or 
lethal  effects  of  fetotoxic  or  terato- 
genic agents  during  the  early  stages  of 
pregnancy,  the  occurrence  of  these 
miscarriages  within  approximately  two 
months  of  the  use  of  2,4,5-T  in  the 
Alsea  area  suggested  a  possible  rela- 
tionship between  the  use  of  the  pesti- 
cide and  the  miscarriages  reported  for 
this  group  of  women.  For  these  rea- 
sons, the  Agency  began  an  epidemi- 
ological study  to  determine  if  the  oc- 
currence of  the  spontaneous  atx>rtions 
In  the  entire  Alsea  area  (pa/is  of  three 
counties  comprising  about  1,600 
square  miles)  bore  any  relation  to  the 
use  of  2,4,5-T  in  the  area.  To  answer 
this  question,  the  Agency  gathered  in- 
formal ton  and  data  from  hospitals  on 
the  occurrence  of  spontaneous  abor- 
tions in  the  Alsea  Study  area  and  com- 
pared these  data  to  comparable  data 
from  a  rural  area  where  there  was 
little  or  no  known  use  of  2.4.5-T  or 
other  dioxin-contaminated  phenoxy 
herbicides  (Control  area).  Data  on 
spontaneous  abortions  from  an  Urban 
area  near  Alsea  were  also  reviewed  for 
the  study. 


The  Agency's  preliminary  analysis 
of  the  data  generated  through  this 
study  indicates  that: 

(1)  The  spontaneous  abortion  index  ' 
(hospitalized  miscarriages  per  1,000 
births)  for  the  Alsea  Study  area  where 
2,4,5-T  was  used  was  significantly 
greater  than  the  index  for  the  Urban 
and  Control  areas  where  there  was 
little  or  no  known  use  of  2,4.5-T; 

(2)  There  was  a  dramatic  Increase  In 
the  spontaneous  abortion  Index  for 
the  Study  area  relative  to  the  Urban 
and  Control  areas  in  the  months  of 
June  and  July;  this  increase  followed, 
by  approximately  two  months,  a 
period  in  March  and  April  when  2.4.5- 
T  was  used  to  control  vegetation  in  the 
forested  Study  area;  and 

(3)  Statistical  analyses  of  these  data 
Indicate  that  there  was  a  signficant 
correlation  between  the  amounts  of 
2.4,5-T  used  In  the  Study  area  during 
the  spraying  season  and  the  subse- 
quent increase  In  the  spontaneous 
abortion  index  in  the  Study  area. 

In  conclusion,  the  Agency's  system- 
atic survey  of  the  occurrence  of  spon- 
taneous abortions  in  an  area  of  2.4.5-T 
use  Indicates  that  there  was  an  unusu- 
ally high  number  of  spontaneous  abor- 
tions In  the  area,  and  that  the  Inci- 
dence of  spontaneous  abortions  may 
reasonably  be  related  to  the  use  of 
2.4.5-T  In  the  area.  The  data  further 
Indicate  that  the  miscarriage  experi- 
ences which  the  eight  Alsea  women  re- 
ported to  the  Agency  were  representa- 
tive of  the  experiences  of  the  larger 
population  of  women  living  In  the 
Study  area.  The  data  and  Information 
which  provide  the  basis  for  these  con- 
clusions are  summarized  below. 

(b)  Results  and  Analysis.  Compari- 
son of  the  spontaneous  abortion  indi- 
ces for  the  Study.  Urban,  and  Control 
areas  for  the  period  from  1972 
through  1977  shows  that  women  living 
In  the  Study  area  where  2.4.5-T  is  used 
were  more  likely  to  experience  sponta- 
neous abortions  than  women  living  in 
either  the  Urban  or  Control  areas 
(Table  1).  The  six-year  spontaneous 
abortion  index  averaged  80.8  for  the 
Study  area,  compared  to  averages  of 
43.8  and  65.4  for  the  Urban  and  Con- 
trol areas,  respectively. 


'The  Investigators  determined  the  sponta- 
neous abortion  index  by  relating  the 
number  of  hospitalized  spontaneous  abor- 
tions to  the  number  of  live  births,  corre- 
sponding to  month  of  conception.  The  ratio 
derived  In  this  way  Is  expressed  as  abor- 
tions/1.000  births,  related  to  month  of  con- 
ception, and  permits  comparison  between 
areas  of  different  total  population  size.  The 
Index  is  based  on  a  five-month  moving  aver- 
age for  births  to  correspond  with  monthly 
miscarriages  for  terms  up  to  20  weeks 
(about  five  months). 
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(Oregon,  1972-77) 
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Month 


Study         Urban 
area  area 


Control      Averace 
area 


January... 
February. 
March  .„... 
ApciL 


May.. 

June » 

July 

August 

September . 

October 

November .. 
December... 


Average. 


In  addition  to  this  general  elevation 
In  the  Study  area  spontaneous  abor- 
tion Index,  there  was  a  striking  in- 
crease In  the  Study  area  index  for  the 
months  of  June  and  July.  During 
June,  the  index  in  the  Study  area  was 
130.4.  compared  to  44.9  and  46.0  In  the 
Urban  and  Control  areas,  respectively. 
For  July,  the  Indices  were  105.4  for 
the  Study  area,  compared  to  14.6  and 
55.3  for  the  Urban  and  Control  areas, 
respectively.  These  daU  are  presented 
graphically  in  Figure  A. 

The  increased  spontaneous  abortion 
Indices  in  the  Study  area  during  June 
and  July  are  particularly  significant 


•The  preliminary  report  Inadvertently  In- 
cluded 3.530  pounds  of  sUvex  as  2.4.5-T  In 
the  estimates  of  usage  in  the  Study  area. 
Conceptually,  this  flaw  is  not  significant:  (1) 
Since  iU  effect  would  merely  modify  slight- 
ly the  very  significant  correlation  coeffi- 
cient between  herbicide  use  and  miscar- 
riages: (2)  the  nature  of  the  relationship  be- 
tween time  of  application  and  the  miscar- 
riages Is  expected  to  remain  unchanged;  and 
■ilvex  contains  TC:DD  and  could  be  expected 
to  result  In  the  same  effect 

Nonetheless,  the  Agency  Immediately  had 
the  analysis  rerun  to  determine  whether 
specific  change  In  numerical  estimates 
result. 

Corrected  2.4.5-T  use  remained  signifi- 
cantly correlated  with  miscarriages  occur- 


48.1 
S2J 
93.S 

61.9 
S9.0 
130.4 
105.4 
88.1 
48.0 
76.2 
76.7 
70.3 


73.9 
49J 
ttJ 

47.0 
S0.8 
44.9 
14.6 
31.8 
49.6 
54.8 
19.6 
4S.6 


82.0 
2S.1 
48.1 
97.S 
63.2 
46.0 
55.3 
79.8 
8S.3 
M.S 
54.3 
94.5 


68.0 
53.2 
61.9 
68.8 

68.0 
73.8 
58.4 

66.6 
60.3 
60.5 
50.2 
70.1 


80J 


43.8 


65.4 


63.3 


when  viewed  In  terms  of  data  on  the 
use  of  2.4.5-T  In  the  Study  area.' 
Spraying  records  for  the  Alsea  area 
for  the  study  period  Indicate  that 
2,4,5-T  use  occurs  primarily  between 
March  1  and  April  30;  substantially 
lower  amounts  of  the  pesticide  are 
used  during  May  and  still  lower 
amounts  are  used  during  July  and 
August  (Figure  B).  Examination  of 
this  Information  on  the  use  of  2.4,5-T 
In  light  of  data  on  the  Increased  Inci- 
dence of  spontaneous  abortions  re- 
veals that  this  increase  occurs  approxi- 
mately two  months  after  the  period  of 
annual  aplication  of  2.4.5-T  in  the 
Alsea  area. 


ring  2-3  months  later  (r=.72:  p<.01).  Com- 
bined sllvex  and  2.4.5-T  spray  data  were  also 
correlated  with  miscarriages  since  both  com- 
pounds could  be  hypothesized  to  cause  the 
obser\'ed  effect  due  to  a  conunon  TCDD 
contaminant.  This  analysis  also  showed 
strong  correlation  between  use  of  herbicides 
containing  TCDD  and  miscarriages  as  would 
be  expected  on  the  basis  of  animal  studies 
{r=.e9;  p<.02). 

The  relative  Insensltivlty  of  the  correla- 
tion to  changes  in  quantity  further  demon- 
strates the  Inherent  strength  of  the  rela- 
tionship between  the  basic  use  pattern  and 
miscarriages  occurring  approximately  2 
months  later. 


FEOCftAL  lECISTER.  VOL  44,  NO.  S2-THUtS0AY,  MAICH  15,  1»7» 


TBRAL  RfOISTft,  VOL  44,  NO.  S3-TNUtSDAV,  MAtCH  IS,  1*79 


UMI 


15882 


NOTICES 


o>  -0 

<->    0 

,4 

0001     » 

3U»tpajbui    VADov    lo    spunod 

£    U 

O    01 

in                              ■» 

»n                             M                             rH 

3   O. 

O 

b    • 

x:   s 

•o 

X 

• 

4J     10 

• 

• 

U> 

>. 

■o 

<M 

« 

c 

.  9*a 

C  !-■     • 

h 

w 

/ 

•-<    0>    £ 

Q> 

' 

m  ^  4^ 

U) 

c 

/ 

■■ 

o 

J 

.    AOH 

■a    >  M 

in 

•«4 

4 

^-  o 

•O 

*< 

I 

•    W    lu 

c 

h 

1 

•  c 

n   0    X 

3 
0 

0 

.     *30 

-<  r  D 

0. 

< 

V    c 

1 

V 

- 

.  dvs 

C      >     *H 

*     *•  ^  » 

•H   -H 

4J     C 

1 

,^     *^ 

•O    O    0 

•     V      H 

I 

^«  ■ 

-     -^     "^ 

^^ 

-    6nv 

>.  0.  4J 

• 

<•    in    u 

y 

K     «.     0 

a  a  D 

^•^ 

•  t^r 

v>        < 

^ 

>, 

^^ 

H  ^  £ 

^ 

• 

^ 
^ 

>    unr 

1          «J 

*    •■•■4 

m  -c    H 

^*    ^ 

'   «<    3 

^    -^ 

' 

«   «-* 

"^ 



»    dj    TJ 

^»  .. 

'   A«H 

>M    -^     J, 

^«. 

D    ki 
♦-    E     « 

0  3a 

^>* 

^    Jdv 

O    G 

^    -• 

•1    (J    o 

— • 

"O  «  u 

<■ 

-    J»M 

c 

3 

\. 

0 

• 

V 

V. 

.  q»a 

a 

"*  ■*-• 

a«r 

• 

0 

«r 

1 

1            1             ■ 

' 

1             I     1 T-         1            r            I 

• 

o 

c 

r 

'          o        o 
•         •-«        o 

o 

Ok 

no         o         o        o        o       O 

(o         r»         <o         m         ^         rt        n 

o 

a 
o 
a 


x»puj  uof^joqv 


u 
o 


M 
• 

C  ■ 
H  « 
• 
C  h 
O  < 

«i  ^ 
M  O 
O    b 

<    C 

O 

■   U 

3 

O  -o 

•  c 
c  m 


c  c 

o  « 

Ul  ki 

o 

♦<  •%} 

C  3 

O  « 

X  Ul 

<M  • 

o  X 

*t 
o 


•< 
>• 

3 


u 

I 

o 
I 

o 


^o 


^  o 


.  3«a 

.    AON 

-  ^30 

•    das 
■    6nv 

-  \nc 

-  Jdv 

-  J»H 


5 

< 
S 


I 

•n 

6 

z 


o 
> 

3 

■•> 

m 

s 


c 

o 


9 


— r 
o 


o        o 

->        o 


o 


o 


—r 
o 


— r 
o 


— r- 
o 


o 


— T" 
O 


K*pui    uODJOqv 


[6560-01-M] 

More  refined  analysis  of  these  data 
on  total  abortions  and  total  a.4,5-T  use 
by  month  during  the  period  from  1972 
to  1977  indicates  that  there  was  a  sta- 
tistically significant  correlation  be- 
tween the  abortion  index  in  the  Study 
area  and  the  amount  of  2,4,5-T  used 
there.  That  is,  when  the  increased 
spontaneous  abortion  index  was  com- 
pared to  the  amount  of  2.4,5-T  used 
each  month  in  the  areas  where  the 
women  resided,  the  peak  in  the  abor- 
tion index  followed  the  peak  in  the 
spray  pattern  by  approximately  two 
months.  This  two-month  lac  time  cor- 
responds to  the  time  predicted  on  the 
basis  of  the  initial  reports  from  the 
eight  Alsea  women.  Because  this  corre- 
lation is  statistically  significant 
(p<0.01).  there  is  strong  reason  to  sus- 
pect that  the  spontaneous  abortion  in- 
crease was  related  to  the  use  of  2,4,5- 
T. 

In  view  of  the  laboratory  data  esta- 
lishing  that  2,4,5-T  and  its  contami- 
nant TCDD  have  embryolethal  effects 
in  test  animals  and  the  susceptibility 
of  the  young  embryo  to  fetotoxic  and 
teratogenic  agents,  the  increased  spon- 
taneous abortion  index  in  an  area  of 
2.4.5-T  use  may  reasonably  be  inter- 
preted to  be  a  consequence  of  the  ex- 
posure of  women  residents  of  the  area 
to  the  2,4,5-T  used  for  forest  manage- 
ment.* 

(2)  Seveso  (Italy)  and  Vietnam— (a.) 
Seveao.  Italy.  On  July  10,  1976,  an  sicci- 
dent  at  the  ICMESA  chemical  plant  in 
the  Seveso  region  of  Italy  released  2  to 
10  pounds  of  TCDD  over  a  wide  area. 
Hundreds  of  animals  died,  many  area 
residents  reported  skin  disorders,  and 
an  area  of  1 10  hectares  was  evacuated. 
The  most  pertinent  reports  on  this  in- 
cident are  provided  by  Reggiani 
(1977).  Tuchman-Duplessis  (1977).  and 
Whiteside  (1977;  1978). 

There  is  an  apparent  consensus  that 
the  reproductive  epidemiology  of 
Seveso,  as  presented,  does  not  provide 
firm  evidence  of  increased  risk  of 
spontaneous  abortions  or  congenital 
malformations  following  the  explo- 
sion. The  Agency  does  not  believe, 
however,  that  those  investigations  pro- 
vide sufficient  evidence  of  the  absence 
of  increased  teratogenic  risk  in 
humans,  either  for  dioxin  in  general 
or  among  the  women  of  Seveso  in  par- 
ticular. There  are  three  reasons  for 


.  'The  Alse*  experience  may  not  be  an  iso- 
lated Incident.  Report*  of  people  adversely 
affected  l>y  exposure  to  phenoxy  herbicides 
and/or  TCDD  have  frequently  appeared  in 
medical  and  scientific  Journals.  Recent  sum- 
maries appear  in  lARC.  NRCC.  and  U.S.  Air 
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this  conclusion:  (1)  Deficiencies  in  the 
available  data;  (2)  methodologic  defi- 
ciencies in  the  treatment  and  interpre- 
tation of  the  data- which  are  available; 
and  (3)  suggestive  indications  in  the 
available  data  that  there  may  actually 
have  been  an  increase  in  teratogenic 
risk  in  the  area  after  the  incident. 

Major  points  which  illustrate  defi- 
ciencies in  the  avaUable  data  include: 
Reproductive  data  in  the  area  "either 
do  not  exist  or  are  deliberately  imder- 
reported"  (Reggiani  1977);  baseline 
rates  for  spontaneous  abortions  and 
congenital  malformations  in  the  area 
prior  to  the  incident  are  not  available: 
less  than  complete  cooperation  was  ob- 
tained from  local  physicians  and  less 
than  complete  registration  of  preg- 
nant women  was  attained  (623  preg- 
nant women  were  registered,  but  2,513 
deliveries  were  recorded  in  the  area 
for  JtUy  1976  to  May  1977;  registration 
was  thus  about  25%);  while  34  women 
obtained  therapeutic  abortions  in  the 
area,  it  Is  estimated  that  more  than  2 
times  that  number  obtained  them  le- 
gally or  illegally  elsewhere  (Whiteside 
estimates  the  number  to  be  4  times  as 
many);  and  the  conventional  pitfalls 
of  reproductive  epidemiology  could 
not  be  avoided:  e.g.,  dependence  on 
hospitalized  spontaneous  abortions  for 
numerators  and  hospitalized  births  for 
denominators  and  different  gestation- 
al cohorts  for  spontaneous  abortions 
and  births  occurring  in  the  same  cal- 
endar period). 

Major  points  which  illustrate 
methodologic  deficiencies  in  the  treat- 
ment and  interpretation  of  the  avila- 
ble  data  include:  Estimates  of  the  total 
amotint  of  dioxin  released  ranged 
from  650  g  (Reggiani  1977)  to  11  kg 
(Whiteside),  to  130  kg.  Nature  11/28/ 
76);  estimates  of  exposure  per  person 
varied  from  29  >ig/m'  (Tuchman- 
Duplessis)  to  5,620  fig/m*  (Reggiani 
1977);  exposure  was  characterized  by 
geographic  zones,  but  reproductive 
data  were  gathered  by  geographic  dis- 
trictx  raising  Questions  whether  the 
zones  were  contiguous  with  the  dis- 
tricts; spontaneous  abortion  rates  were 
grouped  in  6-month  intervals,  but  con- 
genital malformation  rates  for  1976 
were  grouped  in  12-month  intervals 
which  could  have  masked  an  effect  ex- 
pected to  be  relatively  acute  or  with  a 
2-3  month  lag  period;  and  the  rates 
listed  as  "totals"  for  the  two  groups  of 
districts  in  Table  13  (in  Reggiani  1977) 


Force  documents  on  phenoxy  herbicides 
and  dioxlns.  Further,  as  a  result  of  the  2.4.5- 
T  RPAR.  the  Agency  recently  received  nu- 
meroiu  accounts  of  human  health  effects 
attributed  to  phenoxy  herbicides  and/or 
TCDD.  These  have  been  summarized  in  a 
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appear  to  be  averages  ot  the  district 
rates  and  as  such  are  invalid  and 
cannot  be  interpreted;  the  lack  of 
chromosomal  abnormalities  in  the 
products  of  therapeutic  abortions  is 
overemphasized  since  dioxin  could  - 
conceivably  produce  a  teratogenic 
effect  without  producing  a  concomi- 
tant mutagenic  effect;  and  the  wide  in- 
terspecies variation  seen  in  lethality 
studies  should  not  automatically  be 
applied  to  teratogenic  effects  because 
it  is  known  that  very  low  doses  are  ter- 
atogenic in  the  rat  (e.g.^  0.01  ftg/kg) 
and  dioxin  doses  which  caused  terato- 
genic effects  in  rhesus  monkeys  were 
apparently  as  low  as  2.5,  50,  and  500 
nanograms/kg. 

Suggestive  indications  of  a  possible 
teratogenic  effect  In  htmians,  from  the 
available  data,  include  the  congenital 
malformation  rate  increased  by  570% 
(about  7-fold)  between  1976  and  the 
first  five  months  of  1977  (Table  14, 
0.13  to  0.87  per  100  live  births)  (in 
Reggiani  1977).  The  birth  rate 
dropped  "sharply"  following  the  ex- 
plosion and  cows  aborted  and  pro- 
duced malformed  offspring  following 
the  explosic»i  (Whiteside).  A  local 
doctor  noted  a  "marked  increase"  in 
convulsions  among  infants,  (convul- 
sions could  be  delayed  effects  of  neuro 
toxicity  in  utero  [Whiteside]). 

(b)  Vietnam.  A  large  amount  of . 
TCDD-contaminated  herbicides  were 
used  in  Vietnam  during  1962-1971. 
Possible  health  effects  have  been  re- 
ported upon  retrospectively  by  groups 
entering  Vietnam.  Tung  et  al.  charged 
that  2,4,5-T  was  responsible  for  much 
of  the  Down's  Syndrome  seen  in 
(South)  Vietnam.  Grummer  was 
quoted  by  Honoroff  as  having  ob- 
served high  Incidences  of  children 
with  Down's  Syndrome.  Tung  et  al. 
also  noted  a  very  significant  increase 
in  the  Hanoi  hospitals  in  hepatic  carci- 
nomas in  the  period  1962-1968  (1790/ 
7911  cancer  cases  (10%),  compared  to 
159/5492  (2.9%)  for  the  period  1955- 
1961). 

It  should  be  remembered  that  most 
of  the  accidents  reported  here  were 
retrospective  accovmts.  In  the  cases  of 
Seveso  suid  Vietnam,  reporting  was 
(and  still  is)  at  best  piecemeal.  The  ex- 
posed populations  contained  nimibers 
of  highly  mobile  persons  who  could 
not  be  accounted  for  adequately. 

(3)  Exposure  Analysis—iSi)  General 
Considerations.  There  are  two  comi>o- 


document  included  in  the  record.  The  cumu- 
lative effect  of  these  reported  incidents  sug- 
gests that  people  who  live  and/or  work  In 
areas  of  2,4,5-T  use  may  experience  adverse 
bealtli  effects. 
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nent5  to  any  pesticide-related  rlsli:  (1) 
the  toxicological  properties  of  a 
chemical,  and  (2)  exposure  to  the 
chemical.  The  risk  assessment  is  a 
summation  of  the  conclusions  in  /each 
of  these  areas.  A  highly  toxic  chemical 
may  pose  high  risk  even  if  exposure  is 
low;  conversely,  a  compound  of  low  to 
moderate  toxicity  may  pose  high  risks 
if  exposure  is  high. 

Estimating  probable  exposure  is  dif- 
ficult for  a  number  of  reasons.  While 
it  would  inappropriate  to  attempt  a 
definitive  discussion  of  these  problems 
here,  it  is  useful  to  note  a  few  exam- 
ples. First,  empirical  data  on  exposure 
is  less  available  than  is  toxicology 
data.  Second,  there  are  a  number  of 
exposure  pathways  which  require  con- 
sideration (e.g.,  inhalation,  dermal  ab- 
sorption, ingestion  of  food  residues, 
and  ingestion  of  water  residues). 
Third,  the  inherent  complexities  of 
the  dynamics  of  a  chemical's  move- 
ment through  the  environment  create 
formidable  obstacles  to  describing  any 
given  exposure  pathway.  For  example, 
the  chemical  may  behave  differently 
in  various  media  depending  upon  a 
number  of  environmental  factors 
which  can  vary  at  any  one  application 
site.  Thus,  even  when  some  empirical 
data  on  a  given  route  of  exposure  is 
available,  there  are  often  uncertainties 
concerning  the  applicability  of  the 
data  to  situations  involving  conditions 
which  vary  from  those  which  were  ob- 
tained at  the  study  site. 

The  inherent  difficulties  of  exposure 
assessment  always  create  a  trouble- 
some problem  for  decision  makers. 
These  problems  are  of  great  concern 
in  situations  involving  chemicals 
which  appear  to  pose  risks  even  at 
very  low  levels  of  exposure.  As  dis- 
cussed alKJve.  the  TCDD  contaminant 
in  2.4. 5-T  is  clearly  such  a  chemical. 
For  example,  TCDD  is  carcinogenic  in 
rats  at  doses  as  low  as  I  ppb  and  feto- 
toxic  in  mice  at  doses  ijs  low  as  0.01 
^g/kg/day. 

Moreover,  the  complexities  of  expo- 
sure assessment  are  also  amplified  in 
situations  involving  persistent  chemi- 
cals. This  is  because  the  length  of  time 
a  chemical  persists  in  the  environment 
can  increase  the  opportunities  for 
movement  of  the  chemical  and  con- 
found attempts  to  eliminate  pathways 
as  pathways  of  concern.  Time  in- 
creases the  possibilities  of  variation  in 
environmental  factors  affecting  chemi- 
cal mobility. 
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The  environmental  persistence  of 
2,4,5-T  is  relatively  short  due  to  physi- 
cal, chemical,  and  biological  degrada- 
tion processes.  On  the  other  hand,  the 
contaminant  TCDD  has  a  much  longer 
persistence  in  soil  and  Is  known  to 
bioaccumulate  in  fish  (Matsumura  and 
Benezet,  1973;  Kearney  et  al.,  1973). 

Generally,  exposure  assessments  in- 
volve attempts  at  modeling  the  likely 
exposure  potential  through  several 
pathways  which  are  identified  as  path- 
ways of  principal  concern.  The  expo- 
sure assessment  typically  will  involve 
attempts  to  describe  the  movement  of 
the  chemical  from  the  site  of  applica- 
tion to  persons  potentially  at  risk, 
using  such  empirical  data  as  are  avail- 
able on  the  presence  of  the  chemical 
at  various  intermediate  points  in  the 
critical  path.  Conservative  assump- 
tions based  upon  such  things  as  knowl- 
edge about  the  behavior  of  similar 
chemicals,  typical  environmental  con- 
ditions affecting  the  use  site,  and  the 
like,  are  used  to  bridge  Inevitable  gaps 
In  the  empirical  daU.  The  objective, 
however.  Is  a  simple  one:  to  obtain  a 
qualiUtive  and  (if  possible)  quantita- 
tive description  of  the  likelihood  that 
a  given  chemical  will  move  from  where 
it  is  applied  to  a  given  group  of  poten- 
tially exposed  individuals. 

Since  2.4.5-T  first  surfaced  as  a  sub- 
ject of  regulatory  concern,  determin- 
ing potential  exposure  hiis  l)een  the 
critical  Issue  on  the  risk  side  of  the 
regulatory  equation.  Uncertainties 
about  exposure  resulted  In  suspension 
of  regulatory  action  in  1974.  and  the 
launching  of  an  ambitious  project  to 
gen -rate  exposure  data  (the  "Dioxin 
Implementation  Plan"'  or  "DIP").  Pri- 
marily t>ecause  of  great  difficulties  en- 
countered in  developing  analytical 
methodologiers  with  sufficient  sensi- 
tivity to  measure  the  extremely  low 
levels  of  TCDD  which  are  of  biological 
concern,  the  progress  of  the  DIP  has 
been  disappointing.  To  date,  it  has 
yielded  only  fragmentary  information. 

In  my  Judgment,  the  information 
which  has  recently  come  to  my  atten- 
tion as  a  result  of  the  Alsea  study  con- 
stitutes a  dramatic  and  troubling  new 
point  of  departure  for  analysis  of 
TCDD  exposure  concerns.  As  indicated 
above,  these  data  show  a  striking  rela- 
tionship between  2.4.5-T  use  and  in- 
creased incidences  of  spontaneous 
abortions  among  women  residing  in 
the   use   area.   As   further  developed 


above,  this  effect  is  an  effect  which 
one  would  have  predicted  as  a  likely 
outcome  of  human  exposure,  based 
upon  a  t>ody  of  animal  data  of  almost 
unprecedented  conclusiveness,  the 
Alsea  study,  to  be  sure,  contained  no 
data  showing  actual  exposure.  Howev- 
er, concern  for  the  health  of  humans 
who  may  be  exposed  to  2.4.5-T  and  its 
contaminant.  TCDD.  Is  heightened  be- 
cause scientists  have  not  demonstrated 
that  there  Is  a  level  of  exposure  that 
has  no  adverse  effects  in  humans.'* 
Thus,  in  the  face  of  the  highly  signifi- 
cant relationship  which  the  study 
showed,  and  the  animal  data.  I  con- 
clude It  Is  reasonable  and  In  the  public 
interest  to  assume  that  the  women  in 
the  Alsea  study  were  exposed  to 
TCDD." 

Moreover.  I  also  conclude  that  it  is 
prudent  to  assume  that  individuals 
who  frequent  or  live  In  areas  where 
2.4.5-T  Is  used  may  be  exposed  to 
TCDD  in  ways  and  under  conditions 
which  may  cause  these  individuals  to 
be  exposed  in  ways  qualitatively  simi- 
lar to  those  experienced  by  the  Study 
area  women. 

As  developed  below.  I  find  that  2.4.5- 
T  use  patterns  likely  to  cause  exposure 
opportunities  similar  to  the  exposure 
experienced  by  the  Study  area  women 
are  the  forestry,  righte-of-way.  and 
pasture  uses  of  2.4.5-T.  The  Agency 
has  identified  pesticide  applicators 
and  persons  involved  in  pesticide  ap- 
plication support  activities,  and  per- 
sons living  in  or  frequenting  areas  of 
2.4.5-T  use  as  the  principal  groups  of 
individuals  who  may  be  exposed  as  a 
result  of  the  forestry,  rights-of-way. 
and  pasture  uses  of  2.4,5-T. 

(b)  The  Alsea  Study  Area—i\)  De- 
scription of  Area.  The  Alsea  Study 
Area  comprises  approximately  1.600 
square  miles  of  Oregon's  forested 
Coastal  Range  centered  around  the 
"Alsea  basin."  an  area  of  approximate- 
ly 400  square  miles.  It  is  tMunded  on 
the  west  by  approximately  70  miles  of 
the  Pacific  Coast  and  extends  inland 
for  distances  ranging  from  10  to  35 
miles.  The  Study  area  Includes  all  but 
the  northern  and  southern  reaches  of 
the  Suislaw  National  Forest.  Numer- 
ous commercially  owned  and  Bureau 
of  Land  Management  forested  acre- 
ages are  interspersed  throughout  this 
region.  Mountain  elevations  of  ap- 
proximately 1.000  feet  are  not  uncom- 


'*A  committee  of  the  National  Research 
Council  of  Canada  recently  agreed  with  the 
authors  of  the  World  Health  Organization'! 
monoKTaph  on  TCDD  that  "for  TCDD  a  no- 
effect  level  for  man  could  not  be  estab- 
lished "(NRCC  1978). 

"I  have  found  It  prudent  to  suspend  be- 
cause data  from  ther  Alsea  Epidemiological 


Study  Indicates  that  women  experiencing 
adverse  reproductive  effects  may  have  been 
exposed  to  2.4. VT.  Information  of  this  kind 
concerning  a  chemical's  effecLi  on  human 
populations  Is  rarely  available.  Before  the 
Alsea  Study  was  completed.  Agency  scien- 
tists developed  preliminary  exposure  analy- 
ses for  2.4.5>T  based  on  use  information,  as- 


siunplions.  and  modellnt.  Since  I  have  In- 
formation of  adverse  human  effects  corre- 
lating with  the  use  of  2.4. S>T.  I  have  chosen 
to  rely  on  this  correlation  as  a  ImsIs  for  reg- 
ulatory action,  rather  than  on  exposure 
analyses  twsed  exclusively  od  use  Infonna- 
Uon  and  modeling. 


mon;  peak  elevation  is  slightly  more 
than  4.000  feet.  The  principal  rivers 
are  the  Siletz,  Alsea.  Yaguina  and  the 
Suislaw.  Eastern  fringes  of  the  area 
drain  eastward  into  the  Willamette 
Valley.  Maximum  runoff  is  reached 
generally  during  the  winter  months  as 
the  result  of  storms  off  the  Pacific  oc- 
curring usually  as  rain. 

The  Study  area  is  predominantly 
rural.  The  four  largest  towns  have  a 
total  population  of  14.450.  All  other 
towns/villages  have  populations  of  less 
than  1.700.  Alsea  has  a  population  of 
400  (1970  census).  In  addition,  many 
residences  are  scattered  throughout 
the  forest  areas.  All  of  the  nine 
women  who  were  identified  in  the  first 
phase  of  the  investigation  resided,  at 
the  time  of  pregnancy,  in  rural  resi- 
dences located  within  12  miles  of 
Alsea. 

(ii)  Use  Pattern.  2.4,5-T  is  applied  to 
the  forests  in  the  Alsea  area  almost 
exclusively  by  helicopter  for  control  of 
undesirable  vegetation  such  as  red 
alder,  vine  maple,  salmonberry,  and 
thimblel)erry.  In  general,  the  <5om- 
pound  is  used  in  the  spring  (March, 
April,  or  May)  with  a  second  applica- 
tion made,  if  needed,  in  middle  to  late 
summer  (July  or  August).  Over  the 
six-year  study  period.  10.000  pounds  of 
2.4.5-T  was  distributed  over  a  total 
area  of  approximately  7.000  acres.  The 
usual  practice  was  to  treat  any  partic- 
ular site  approximately  once  every  five 
years.  However,  contiguous  stands 
could  be  treated  in  succeeding  years. 
The  spray  program  spans  only  a  few 
days'  time,  with  the  duration  depend- 
ing on  the  number  of  acres  to  be  treat- 
ed and  the  weather  conditions. 

To  avoid  contamination  of  water 
sources  prior  to  1978,  the  general  ap- 
plication policy  was  to  avoid  spraying 
near  homes  and  to  pro\ide  for  a  single 
swath  of  30  to  60  feet  on  each  side  of 
any  major  stream.  In  September  1978. 
the  Oregon  Forest  Practices  Act  cre- 
ated guidelines  which  prohibited 
spraying  within  500  feet  of  an  inhabit- 
ed residence  or  within  200  feet  on 
either  side  of  streams  with  fish  and/or 
ones  that  are  used  for  domestic  water 
supplies.  However,  drift  and  runoff 
could  contaminate  surface  waters. 

(iii)  Population  Exposed  to  the  Her- 
bicide. Population  of  the  Alsea  Region 
is  clustered  in  several  small  towns; 
there  are  also  isolated  homes  and 
farmsteads  in  the  forest  area.  Groups 
which  may  be  traversing  the  forests  of 
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the  Alsea  Region  include  residents, 
workers  engaged  in  forest  manage- 
ment, incidental  travelers,  hikers,  stu- 
dents, surveyors,  and  delivery  persons. 

(iv)  Modes  of  Exposure.  The  major 
method  of  dispensing  2.4,5-T  in  the 
Alsea  Forest  Region  is  by  helicopters. 
Although  the  Oregon  Forest  Practices 
Act  prohibits  spraying  near  homes  or 
streams,  there  appears  a  likelihood 
that  residents  and  travelers  of  the 
Alsea  Region  might  be  directly  ex- 
posed to  2,4.5-T  during  periods  of  ap- 
plication as  a  result  of  drift.  Drift 
from  a  helicopter  flying  over  a  forest 
canopy  can  produce  drift  of  the  herbi- 
cide spray  at  significant  distances 
from  the  path  of  the  aircraft.  Resi- 
dents or  travelers  in  the  path  of  the 
spray  might  be  doused  with  the  pesti- 
cide spray. 

Exposure  to  the  population  from 
drift  and  direct  contact  is  by  the 
dermal  (exposed  skin)  and  inhalation 
routes.  Resident  populations  may  also 
incur  exposure  to  2.4.5  T  and  TCDD 
subsequent  to  application.  Waterborne 
residues  are  a  possible  route  of  expo- 
sure; other  possible  exposure  routes 
include  fish,  wildlife,  and  other  foods 
produced  or  found  in  the  area.  The 
fact  that  TCDD  is  somewhat  persis- 
tent and  bioaccum  Illative  may  en- 
hance exposure  possibilities.  Further- 
more, pesticide  mixers,  loaders,  appli- 
cators, and  other  workers  may  be  ex- 
posed to  the  pesticide. 

(c)  Comparison  Between  Presumed 
Exposure  in  The  Alsea  Study  Area  and 
Possible  Exposure  in  Other  Use  Situa- 
tions. The  Alsea  Study  shows  a  signifi- 
cant correlation  between  the  use  of 
2.4.5-T  in  the  Alsea  area  and  increased 
incidence  of  spontaneous  abortions 
within  approximately  two  months 
after  application.  The  Agency  believes 
that  it  is  prudent  to  assume  that  the 
women  studied  were  exposed  to  2.4,5- 
T.  While  the  Agency  cannot  determine 
the  actual  routes  of  exposure,  infor- 
mation about  how  2.4,5-T  is  applied, 
population  densities,  and  proximity  of 
Study  area  residents  to  spray  areas 
provides  a  basis  for  making  assump- 
tions about  possible  chances  for  expo- 
sure. 

That  2,4.5-T  was  applied  by  helicop- 
ter rather  than  by  ground  application 
methods  in  Alsea,  enhanced  the  poten- 
tial for  exposure  to  2,4.5-T  from  drift. 
Aerial  application  is  a  principal 
method  for  applying  2,4.5-T.  A  sub- 
stantial amount  of  the  2,4,5-T  applied 
in  forests  and  on  rights-of-way  is  ap- 
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plied  aerially.  In  contrast,  in  pastures, 
application  of  2,4,5-T  usually  is  by 
spot  treatment  with  luiapsack  spray- 
ing equipment.  This  method,  causing 
less  spray  distribution  than  aerial  ap- 
plication, lessens  potential  exposure 
from  drift. 

Alsea  inhabitants  live  in  towns  and 
residences  scattered  throughout  for- 
ests in  which  2.4.5-T  was  applied.  Ef- 
fects occurred  even  though  application 
near  residences  and  streams  was  pro- 
hibited. The  Study  area  women  who 
experienced  spontaneous  abortions 
were  residents  of  the  area.  Their  expo- 
sure to  2,4.5-T  may  have  occurred 
either  while  they  were  at  home  or 
while  they  were  in  nearby  forest  areas. 
Bystanders,  workers  engaged  in  forest 
management,  people  visiting  the  for- 
ests for  recreational  purposes,  and 
others  would  have  exposure  potential 
similar  to  the  exposure  potential  of 
the  Study  area  women  away  from 
their  homes.  Because  TCDD  persists 
in  the  environment,  such  non-resi- 
dents may  have  been  exposed  to  2.4.5- 
T  and  TCDD  during  or  for  some  un- 
known length  of  time  after  application 
had  occurred.  • 

The  Study  area  women  may  have 
been  exposed  to  2,4.5-T  or  TCDD 
through  ingestion  of  drinking  water, 
fish,  and  wildlife.  Residents  are  more 
likely  to  be  exposed  through  this 
route  than  infrequent  visitors  to  the 
spray  area.  Frequent  visitors  or  work- 
ers in  the  area  would  have  exposure 
potential  similar  to  that  of  residents. 
All  other  forest  areas  in  which  2.4.5-T 
is  used  are  most  obviously  similar  to 
the  Study  area." 

The  use  of  2.4.5-T  to  maintain 
rights-of-way  involves  exposure  poten- 
tial similar  to  the  exposure  potential 
of  the  Study  area  women:  residents  of 
the  application  area  and  workers  and 
visitors  who  frequent  the  area  may  be 
exposed. 

The  Agency  estimates  that  a  consid- 
erable nimiber  of  people  may  be  ex- 
posed to  2.4,5-T  and  TCDD  as  a  result 
of  the  use  of  2.4,5-T  in  non-urban 
areas  to  maintain  rights-of-way. 
Rights-of-way  uses  include  highways, 
railway  lines,  electric  power  lines,  and 
pipelines.  A  principal  method  of  apply- 
ing 2.4.5-T  is  by  aircraft,  which  was 
the    method    of    application    in    the 


"Commercial  forests  are  defined  as  those 
lands  not  withdrawn  for  non-timber  pur- 
poses which  are  capable  of  growing  20  cubic 
feet  of  wood  per  year  of  desirable  species. 
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Alsea,  Oregon  area. 

The  population  that  Is  most  likely  to 
be  exposed  are  people  who  live  in  the 
path  of  the  spray  or  in  the  area  of 
drift."  A  large  potential  exposure 
group  would  be  comprised  of  people 
living  along  railroad  tracks  and  along 
highways.  Other  groups  that  may  be 
exposed  are  those  that  live  in  forests 
or  plains  along  power  lines  and  pipe- 
lines. The  residents  may  be  exposed  to 
TCDD  through  the  diet  for  longer  pe- 
riods of  time  due  to  low  levels  of 
TCDD  contamination  in  water  and 
food.  An  additional  potentially  ex- 
posed group  are  people  working  In.  or 
traveling  through,  the  treated  area. 

Exposure  from  the  use  of  2.4.5-T  in 
^  pastures  is  likely  to  be  lower  than  the 
Study  area.  '*  Pastures  are  likely  to  be 
near  farmhouses  and  small  towns.  The 
populations  which  may  be  exposed  to 
2.4.5-T  include  farm  families,  other 
rual  residents,  and  workers  in  rural  oc- 
cupations. The  predominant  method 
of  application  for  controlling  brush  in 
pastures  is  spot  treatment  with  knap- 
sack spraying  equipment.  The  distri- 
bution of  2,4,5-T  from  this  technique 
is  lower  than  that  from  forestry  and 
rights-of-way  use,  because  this  tech- 
nique produces  only  short-range  drift. 
Indirect  exposure  due  to  residues  in 
food  is  possible. 

Generally,  persons  involved  in  apply- 
ing pesticides  have  greater  exposure  to 
the  chemicals  than  do  residents  of  the 
area  in  which  the  pesticides  are  used. 
There  is  no  reason  to  believe  that  this 
would  not  be  true  of  2,4,5-T.  There- 
fore, the  Agency  is  concerned  about 
potential  exposure   to  pilots,  ground 


"Factors  which  affect  include  wind  direc- 
tion and  velocity,  turbulence,  relative  hu- 
nUdlty  and  air  temperature,  atmospheric 
sUbility.  pesticide  formulation,  application 
equipment,  and  spray  volume.  For  purxKJses 
of  this  analysis,  the  Agency  conservatively 
estimated  possible  pesticide  drift  at  H  mile. 
The  Agency  notes,  however,  that  pesticides 
could  drift  farther  depending  on  the  varia- 
bles listed  above.  Some  pesticide  drift  has 
been  reported  as  far  as  22  miles  from  target 
(EPA  DRAFT:  "Report  to  Congress/ 
Study— ULV."  p.  95).  In  addition,  this  same 
draft  report  estimates  that  percent  of  pesti- 
cide drift  over  1.000  feet  from  the  target 
variously  ranges  from  a  low  of  10%  to  a 
high  of  90%. 

^i>Pasture  is  defined  as  land  producing 
forage  for  animal  consumption,  harvested 
by  grazing,  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization,  irri- 
gation, pesticide  application,  and  other  simi- 
lar practices  applied  to  It.  Fencerows  enclos- 
ing pastures  are  included  as  part  of  the  pas- 
ture. 


spray  crews,  mixers  and  loaders,  and 
flaggers,  all  of  whom  are  exposed  to 
2,4,5-T  in  the  application  process." 

For  aerial  application,  the  ground 
crew.  Including  mixers  and  loaders  of 
the  aircraft,   is   the   group   with   the 
highest  potential  for  exposure  by  both 
dermal  and  inhalation  routes,  because 
they  handle  the  concentrated  formula- 
tions (up  to  41%  of  2.4,5-T  acid  by 
weight)    The  flaggers  on  the  ground 
are  exposed  mainly  by  drift  of  the  di- 
luted spray  deposited  on  their  exposed 
skin,  and  to  a  lesser  degree  by  inhala- 
tion. The  pilots  are  expected  to  be  ex- 
posed to  smaller  amounts  of  2,4,5-T  by 
dermal  and  inhalation  routes  because 
they  sit  in  the  enclosed  cabin  of  the 
helicopter  while  applying  the  diluted 
herbicide  spray.  For  the  ground  appli- 
cation techniques,  the  applicators  and 
mixers  are  the  workers  running  expo- 
sure   risk.    Inhalation    and    exposure 
may  be  more  significant  when  fine 
mist    sprayers    (for    example,    foliar 
treatment)    are    used    in   contrast   to 
stump    treatment    spraying    with    a 
coarse  spray.  The  reason  for  this  is 
that  smaller  spray  droplets  are  more 
readily  absorbed  through  the  limgs. 

C.  DETERUINATION  OF  BENEFITS 

The  Agency  has  evaluated  the  po- 
tential economic  Impacts  of  suspend- 
ing the  forestry,  pasture,  and  rights- 
of-way  uses  of  2,4,5-T  during  1979  and 
1980.'*  The  consideration  of  economic 
Impacts  stemming  from  a  suspension  is 
limited  to  a  two-year  period  because 
the  maxlmiun  projected  length  of  a 
cancellation  proceeding  would  be  two 
years.  A  suspension  order  remains  in 
effect  only  during -a  cancellation  pro- 
ceeding. Thus,  only  the  impacts  which 


"In  response  to  the  2.4.5Vr  RPAR,  the 
American  Paper  Institute  and  the  National 
Forest  Products  Association  recently  sub- 
mitted a  detailed  study  of  applicator  expo- 
sure to  2.4,5-T  during  both  aerial  and 
ground  applications  (2.4.5-«T  RPAR  submis- 
sion No.  1023H-30OO/26).  The  resulU  of  this 
study  indicate  that  workers  who  handled 
the  pesticide  sprayer  applicators,  mist 
blower  drivers,  helicopter  pilots,  supervisors, 
and  flagmen. 

"The  emergency  suspension  order 'will 
take  effect  immediately  upon  issuance  of 
this  Notice  and  remain  in  effect  during  any 
subsequent  emergency  suspension  hearings. 
At  the  conclusion  of  the  hearings,  a  decision 
will  be  made  whether  to  continue  or  remove 
the  suspension  order  during  the  ensuing 
cancellation  proceedings.  Economic  impacts 
are  therefore  separately  evaluated  for  the 
3V^  month  period  allocated  for  an  emergen- 
cy suspension  proceeding  as  well  as  for  the 
two  years  which  may  be  required  for  a  can- 
cellation proceeding. 


would  arise  during  this  period  would 
be  at  issue  In  a  suspension.  Any  im- 
pacts which  would  be  caused  by  a  sus- 
pension, but  which  would  be  felt  after 
this  period,  are  also  considered." 

2,4.5-T  is  registered  for  control  of 
woody  and  herbaceous  plants  on 
rights-of-way,  forestry,  range,  pasture, 
and  rice.  The  suspended  uses  (rights- 
of-way.  forestry,  and  pasture)  com- 
prise about  74%  of  the  estimated  9.3 
million  pounds  of  2,4.5-T  active  ingre- 
dient used  annually  in  the  U.S. 
Rights-of-way  usage  (3.8  million 
pounds)  is  the  single  largest  use,  com- 
prising an  estimated  41%  of  total 
aimual  usage;  forestry  (2.6  million 
pounds)  and  pasture  usage  (500.000 
pounds)  account  for  about  28  and  5%, 
respectively,  of  annual  2.4,5-T  usage. 

Economic  Impacts  of  suspending  for- 
estry, pasture,  and  rights-of-way  usage 
of  2.4.5-T  during  1979  and  1980  were 
evaluated  assuming  all  registered  al- 
ternatives are  available,  except  sUvex 
which  Is  also  subject  to  suspension. 
The  analysis  often  provides  qualitative 
estimates  of  Impacts  due  to  a  lack  of 
data  to  support  precise  quantitative 
estimates. 

Economic  impacts  during  1979  and 
1980  would  depend  upon  the  treat- 
ment options  actually  selected  by 
users.  For  many,  use  of  alternatives  to 
2,4,5-T  during  1979  and  1980  woiild  be 
optional  (I.e.,  could  be  delayed  to  a 
later  year).  Other  users  might  choose 
to  use  alternatives  Immediately.  It  Is 
not  possible  to  predict  with  precision 
which  option  may  be  selected  by  the 
many  potential  users  of  2,4,5-T  during 
the  suspension  period. 

The  Agency's  analysis  Indicates  that 
the  suspension  of  2,4,5-T  (and  sUvex) 
for  forestry,  rights-of-way.  and  pas- 
ture uses  during  1979/80  would  not 
significantly  affect  UJ3.  production  or 
prices  of  major  commodities  and  serv- 
ices from  these  sectors.  Impacts  on 
productivity  and  costs  during  the  two 


years  would  generally  be  regional  in 
nature  but  Insignificant  on  the  nation- 
al level.  Industry  impacts  would  be 
nominal  within  the  context  of  year-to- 
year  variations  In  economic  activity 
due  to  Interaction  of  normal  supply 
and  demand  forces,  as  affected  by 
weather,  general  monetary  and  fiscal 
policies.  International  economic  devel- 
opments, etc. 

Economic  Impacts  during  the  3^ 
month  emergency  suspension  proceed- 
ing would  be  negligible.  The  only  note- 
worthy impact  would  Involve  the  for- 
estry use  In  which  spring  applications 
predominate  In  the  Northwest.  Even 
then,  the  Impacts  are  nominal  during 
the  3V4  month  suspension  proceeding. 

The  minimal  nature  of  the  overall 
economic  Impacts  follows  from:  (a) 
The  Inherent  flexibility  of  treatment 
schedules,  permitting  delays  In  treat- 
ment to  ameliorate  negative  economic 
Impacts  of  suspension:  (b)  the  exist- 
ence of  chemical,  mechanical,  or 
manual  alternatives  (or  combinations) 
which  are  currently  being  used  on 
these  sites,  even  though  they  are  not 
generally  as  cost-effective  as  2.4.5-T; 
and  (c)  the  2.4.5-T  usage  which  nor- 
mally would  have  occurred  on  the  sus- 
pended sites  represents  a  small  frac- 
tion of  the  overall  Industry  acreage 
(e.g..  0.2  percent  of  forestry  acreage  in 
the  U.S.);  concentrated  acreages  need- 
ing treatment  with  alternatives  during 
the  suspension  period  would  occur 
only  at  the  regional  and  local  leveL 

Each  of  the  suspended  uses  is  exam- 
ined In  detail  In  the  following  discus- 
sion. 

(1)  Forestry  Use.  There  are  about 
500.000.000  acres  of  commercial  for- 
ests" In  the  \JJ8.  of  which  1.16  million 
acres  (0.23%)  are  treated  annually 
with  2.4.5-T.  This  herbicide  can  be 
used  at  either  or  both  of  two  stages  In 
the  production'*  of  conifers 
(softwoods):  (1)  Preparing  sites  for  re- 


"The  Agency's  analysis  Is  based  on  Infor- 
mation from  a  number  of  sources  Including 
RPAR  rebuttal  comments  received  by  the 
Agency  from  registrants,  users  and  other 
parties  during  the  RPAR  process;  and  the 
DSDA-SUtesXPA  2.4,5-T  RPAR  Assess- 
'ment  Report  (February  15.  1979)  as  well  as 
other  relevant  data.  Although  the  2,4,5-T 
Report  attributes  a  role  to  EPA,  the  final 
report  has  neither  been  completely  reviewed 
nor  approved  by  EPA.  Therefore,  although 
the  Agency  has  relied  on  some  portions  of 
the  report.  It  cannot  and  does  not  wish  to 
adopt  all  portions  of  the  report  as  reflecting 
the  Agency  position  on  matters  discussed 
therein. 


"Commercial  forests  are  defined  as  those 
lands  not  withdrawn  for  non-timber  pur- 
poses which  are  capable  of  growing  20  cubic 
feet  of  wood  per  year  of  desirable  species. 

'•  2,4.5-T  Is  sometimes  used  for  other  forest- 
ry herbicide  operations,  including  rehabilita- 
tion or  species  conversion,  fuel  break 
maintenance,  and  timber  stand  Improve- 
ment. The  major  forestry  uses  of  2,4,5-T  are 
site  preparation  and  release,  which  are  the 
focus  of  this  analysis. 
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forestation  and  (2)  releasing  young 
trees  from  hardwood  competition. 
Each  operation  is  undertaken  once  in 
the  50  year  cycle  of  a  softwood  stand. 
2.4,5-T  as  well  as  other  chemical  and 
non-chemical  control  methods  may  be 
used  individually  or  in  combination  for 
site  preparation  and  release. 

Use  of  2.4.5-T  for  site  preparation  is 
not  critical  although  it  is  cost  effec- 
tive. Several  other  chemical  as  well  as 
non-chemical  methods  are  also  effec- 
tive for  site  preparation.  Picloram  and 
2.4-D,  sometimes  combined,  are  the 
most  effective  substitute  chemicals. 
2.4-D  costs  less  than  2.4.5-T  but  con- 
trols a  more  limited  spectrum  of 
weeds. 

Because  the  release  (weeding)  oper- 
ation is  conducted  after  the  seedling 
trees  are  in  place,  a  selective  herbicide 
which  will  not  harm  the  seedlings  is 
preferred.  This  is  particularly  true  for 
pine;  only  2,4.5-T  provides  control  of 
the  wide  variety  of  competing  hard- 
woods without  damaging  the  sensitive 
seedling  pine.  This  often  critical  oper- 
ation is  most  effective  when  per- 
formed two  to  ten  years  after  estab- 
lishment of  the  stand.  If  competing 
hardwoods  are  not  suppressed,  the 
seedlings  may  be  overtopped,  and 
stand  growth  and  density  may  be  de- 
creased. The  benefits  of  weed  control 
for  release  and  site  preparation  of  co- 
nifer crops  are  increased  yields  at  har- 
vest time.  For  stands  receiving  no 
weed  control  for  site  preparation  or  re- 
lease, annual  growth  can  be  substan- 
tially reduced  on  the  most  productive 
sites. 

Approximately  2  million  acres  of  for- 
ests currently  receive  site  preparation 
while  approximately  1.5  million  acres 
receive  release  treatments.  2,4,5-T  is 
used  for  about  20%  of  the  site  prepara- 
tion (1.16  million  pounds  on  414,370 
acres)  and  about  51%  of  release  treat- 
ments (1.48  million  pounds  on  749.320 
acres).  Other  chemicals  are  often  used 
for  both  practices,  as  well  as  hand,  me- 
chanical, and  presicribed  burning  treat- 
ment. 

Herbicides  are  applied  by  broadcast 
foliage  spray  (aerial  and  ground)  and 
by  individual  stem  applications.  Be- 
cause it  is  selective  and  does  not  injure 
conifers,  2,4,5-T  is  the  only  herbicide 
widely  applied  by  broadcast  methods. 
Broadcast  foliar  applications  account 
for  89%  and  the  remaining  11%  are  in- 
dividual stem  treatments.  Other  regis- 
tered chemicals  are  applied  almost  en- 
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tirely  by  stem  treatments  since  they 
are  damaging  to  conifers. 

Site  preparation  with  other  chemi- 
cals generally  costs  $20-50/acre,  which 
is  somewhat  more  than  with  2,4,5-T 
treatment.  Mechanical  methods  may 
range  from  $45-$200/acre.  Prescribed 
burning  is  effective  at  $3-$14/acre  in 
the  East.  In  the  Pacific  Northwest, 
burning  costs  $85-$225/acre,  is  very 
risky  and  hard  to  control,  and  may  be 
restricted  because  of  smoke  manage- 
ment regulations.  Severe  sprouting 
after  fires  requires  1-2  release  treat- 
ments in  nearly  all  cases.  Mechanical 
or  combination  methods  provide  the 
best  sites  for  reforestation.  They  are 
limited,  however,  to  gentle  terrain  and 
may  cause  erosion  on  sloping  lands. 
They  can  sometimes  be  incorporated 
with  logging  slash  cleanup  on  western 
forests,  reducing  the  costs  of  new 
stand  establishment. 

Release  of  young  conifer  stands 
from  hardwood  competition  can  be  ac- 
complished only  by  chemical  or  hand 
methods.  Chemicals,  principally  2,4.5- 
T,  provide  some  control  of  sprouting 
which  manual  methods  do  not.  Thus, 
manual  weeding  may  require  two  or 
more  treatments  in  severe  cases.  Only 
two  other  chemicals,  fosamine  and  gly- 
phosate  (registered  only  in  Washing- 
ton and  Oregon),  provide  this  selective 
control.  Their  costs  are  $30-$250/acre. 
Aerial  applications  of  2.4.5-T  cost  $10- 
$20/acre  in  the  South  and  $10-$75  iii 
the  West.  Hand  methods  may  be  used 
to  a  limited  extent  where  labor  is 
available,  at  costs  of  $30-$200/acre  or 
more  depending  on  density  and  size  of 
hardwoods.  No  chemical  other  than 
2,4,5-T  is  presently  available  in  the 
eastern  U.S.  where  67%  of  the  acreage 
of  the  2.4,5-T  for  release  work  is  ac- 
complished. 

Intensive  management  of  young  co- 
nifer stands  is  practiced  primarily  by 
public  agency  managers  or  timber 
companies,  rarely  by  small  owners. 
Site  preparation  is  normally  tied  to 
harvest  cutting  which  in  turn  is  de- 
pendent upon  marketing  commitments 
(e.g.,  U.S.  Forest  Service)  or  company 
raw  material  needs  (industry). 

Where  current  site  preparation 
plans  include  2.4,5-T,  some  alternative 
method  will  likely  be  used.  Costs  may 
increase  from  20-200%  for  most  alter- 
natives now  available.  If  budgets  are 
inflexible,  harvest  cutting  may  be  re- 
duced (USPS  or  state  agencies)  in 
order  not  to  accumulate  acres  needing 


site  preparation."  Industry  owners  are 
more  likely  to  continue  planned  har- 
vests and  absorb  the  increased  site 
preparation  costs. 

Release  activities  are  less  dependent 
on  other  activities  and  can  ordinarily 
be  postponed  for  a  few  years,  at  the 
increasing  sacrifice  of  some  future  pro- 
duction. If  budgets  are  relatively 
fixed,  some  of  the  more  productive 
acres  will  be  treated  In  1979-80  where 
alternatives  are  not  too  costly.  Be- 
cause of  the  lack  of  a  selective  herbi- 
cide other  than  2,4,5-T  for  use  on  pine 
stands  (especially  in  the  South  and 
North),  it  is  anticipated  that  approxi- 
mately 60-70%  of  these  stands  in  need 
of  release  will  go  without  treatment 
during  1979-80.  In  the  West,  about  % 
of  needed  release  will  be  scheduled 
using  other  herbicides,  although  full 
adjustments  may  be  delayed  to  the 
second  year. 

Immediate  impacts  on  users  would 
occur  in  two  forms:  increased  costs  and 
reduced  future  productivity.  Cost  in- 
creases for  site  preparation  would 
range  from  |20-$200/acre  depending 
on  the  method  chosen.  For  the  first 
year,  release  costs  would  go  up  in  the 
West  by  $10-$200/acre  on  those  acres 
where  young  stands  are  threatened 
with  imminent  loss  to  weeds,  possibly 
20%  of  the  246.000  acres  currently  re- 
leased with  2,4,5-T.  The  second  year 
could  see  the  use  of  substitutes  on  the 
entire  V4  million  acres,  as  budgets  are 
adjusted  to  new  costs.  Current  total 
release  costs  In  the  South  would  drop 
as  many  acres  (65%)  are  left  without 
treatment.  However,  there  would  be 
Increased  release  costs  as  release  is  at- 
tempted at  a  later  time,  as  well  as  pro- 
ductivity losses  in  the  future. 

Reduced  future  productivity  may  be 
reflected  in  harvest  cut  adjustments 
where  budgets  cannot  accommodate 
the  increased  costs  of  alternate  meth- 
ods. The  U.S.  Forest  Service  is  pres- 
ently considering  proposals  for  about 
34,000  acres  of  2.4,5-T  applications  on 
National  Forests  for  1979  (USPS 
1979a).  Bec&jse  of  recent  policies  on 
the  use  of  2.4.5-T,  these  proposals  are 
to  cover  situations  where  no  alterna- 
tive weed  control  appears  feasible.  The 
loss  of  2.4.5-T  for  these  situations 
could  conceivably  cause  a  reduction  of 
FY  79/80  timber  sale  offerings  to 
avoid  accumulations  of  future  problem 

"The  VS  Forest  Sen-lce  is  required  to  re- 
forest harvested  acres  within  three  years  un- 
der the  National  Forest  Man&cement  Act  of 
1976. 


areas.  However,  it  is  not  likely  to  do 
so.  as  discussed  below. 

Since  weed  control  occurs  early  in 
the  life  of  forest  stands,  the  economic 
consequences  of  reduced  control  are 
delayed  until  harvest  time  30-125 
years  in  the  future.  However,  sus- 
tained yield  management  (as  required 
on  National  Forests  by  the  Multiple 
Use-Sustained  Yield  Act  of  1960)  re- 
quires a  matching  of  harvest  to  antici- 
pated growth  of  the  entire  forest  Any 
loss  in  productivity  due  to  decreased 
weed  control  would,  on  National  For- 
ests, be  reflected  in  reduced  harvests. 
Obviously  this  effect  would  acciunu- 
late  for  each  succeeding  year  of  re- 
duced weed  control.  These  adjust- 
ments are  normally  made  at  10-year 
intervals  for  most  National  Forests, 
and  may  not  be  reflected  in  immediate 
harvest  reductions  during  a  one  or  two 
year  suspension. 

Private  industry  would  likely  accept 
the  losses  in  ultimate  harvest  as  they 
occur  in  the  future,  with  no  immediate 
reduction  in  harvest  schedules  (API/ 
NFPA  rebuttal  to  the  RPAR  on  2.4.5- 
T,  1978). 

Suspension  would  increase  annual 
control  costs  by  $13.5  million  if  all  1.16 
million  acres  now  treated  with  2.4.5-T 
were  treated  wth  alternatives  (USDA/ 
SUtes/EPA.  Feb.  15.  1979).  This  is  an 
increase  of  $11.64  per  treatment  acre. 
For  site  preparation,  the  increase  in 
cost  would  average  less  than  this,  e.g., 
$5-$10  per  acre:  for  release,  it  would 
be  generally  much  higher  due  to  in- 
creased use  of  the  more  costly  manual 
methods.  e.g.,  $30-$200  per  acre  in 
many  cases.  No  overall  average  cost 
impact  can  be  computed  on  a  percent- 
age basis  with  current  information.  It 
is  unlikely  that  alternative  control 
plans  would  be  in  full  effect  until  the 
second  year  of  suspension.  The  first 
year  effects  would  likely  be  50  to  70% 
of  these  costs  ($7-$10  million),  with 
added  spending  in  later  years  to  make 
up  for  operations  postponed  the  first 
year. 

These  added  control  costs  due  to  stis- 
pension  would  be  in  addition  to  the 
value  of  any  actual  growth  losses  asso- 
ciated with  delayed  or  less  effective 
site  preparation  and/or  release  treat- 
ments. A  minor  jield  loss  Is  projected 
for  loss  the  first  year  of  suspension 
(less  than  0.2  percent  of  U.S.  softwood 
production).  This  would  increase  in 
the  second  year  to  about  0.5  percent. 
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These  losses  In  yield,  If  realized  would 
have  an  estimated  reduction  on  forest- 
ry income  of  $9.6  million  the  first  year 
of  suspension  and  about  three  times 
this  amount  the  second  year  ($29  mil- 
lion) under  the  assumptions  of  the 
USDA/State/EPA  2,4,5-T  Assessment 
Team  Report  [USDA/States/EPA, 
Feb.  15, 19791. 

The  total  impact,  including  both  in- 
creased control  cost  ($7  to  $10  million) 
and  yield  losses,  if  realized  (up  to  $9.6 
million)  would  be  in  the  range  of  $10 
to  $17  million.  (If  all  2,4,5-T  acres  were 
treated  with  alternatives,  which  is  un- 
likely, the  total  impact  would  be  about 
$21.3  million  the  first  year.)  For  the 
second  year,  the  combined  impact 
would  be  more,  totalling  $36  to  $39 
million  ($7-$10  million  plus  $29  mil- 
lion in  eventual  yield  losses).  While 
significant,  these  impacts  are  rather 
nominal  within  the  context  of  overall 
forestry  industry  of  the  U.S. 

Effects  on  wood  product  prices 
would  only  occur  if  a  decision  were 
made  by  the  U.S.  Forest  Service  to 
curtail  timber  sales  in  the  near  future. 
The  limited  impacts  of  suspension  on 
production  would  not  necessitate  a  sig- 
nificant increase  in  wood  product 
prices. 

The  economic  impacts  of  suspension 
of  the  forestry  use  for  2Vt  months 
during  emergency  proceedings  would 
be  nominal  even  though  conifer  re- 
lease treatments  in  the  Pacific  North- 
west are  generally  applied  in  the 
spring,  before  bud  break  which  occurs 
by  March.  Some  such  treatments  may 
have  already  been  made  and  delay  of 
others  for  two  to  four  months  during  a 
suspension  proceeding  is  of  little  sig- 
nificance. 

(2)  Rights-of-way.  2.4,5-T  is  used  to 
control  woody  and  herbaceous  plants 
on  rights-of-way  (railroad,  highway, 
electric  transmission,  and  pipeline) 
which  could  interfere  with  the  func- 
tioning of  the  system  (e.g.,  weed  en- 
croachment on  highways),  threaten 
the  system's  equipment,  and/or  inter- 
fere with  inspection  and  maintenance 
of  the  system.  2,4,5-T  is  considered  to 
provide  longer  control  of  pest  plants 
than  other  control  methods  without 
harming  grass  and  other  vegetation 
desirable  for  erosion  control,  wildlife 
shelter,  and  aesthetics. 

Chemical,  manual,  and  mechanical 
methods  of  control  are  used  in  various 
combinations  on  rights-of-way  acres. 
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depending  on  the  terrain,  availability 
of  labor,  type  of  equipment  and  spe- 
cies type  and  density.  Combining  con- 
trol methods  is  a  common  practice  on 
rights-of-way  acreage. 

A  relatively  large  number  of  acres 
apparently  receive  no  vegetation  man- 
agement. Only  about  one-fourth  of 
electric  utilities,  railroads,  pli>elines, 
and  highway  departments  have  all 
acres  in  management  programs. 

For  highways  and  pipelines,  me- 
chanical methods  are  used  on  more 
acres  tlian  any  other  method.  Manual 
is  used  on  most  acres  of  electric  acre- 
age and  is  frequently  employed  as 
follow-up  treatment  to  supplement 
chemical  control.  Somewhat  less  than 
V^  of  all  rights-of-way  acreage  are  esti- 
mated to  be  treated  by  manual  meth- 
ods. Chemicals  other  than  2,4,5-T  are 
more  (X)mmon  on  railroad  acreage. 
Acres  treated  with  chemicals  are  most 
likely  to  be  acres  where  mechanical 
control  is  difficult  and  where  other  al- 
ternatives are  expensive  or  relatively 
ineffective. 

About  683,000  rights-of-way  acres 
are  treated  with  2,4,5-T  on  the  average 
of  once  every  four  years,  or  2.7  million 
total.  An  estimated  3.8  million  pounds 
a.e.  are  used  annually.  Only  a  small 
percentage  of  rights-of-way  vegetated 
acres  are  treated:  6.6%  or  railroad 
(127  .()b0  acres),  9.4%  of  electric 
(465,000  acres),  4%  of  pipeline  (22,000 
acres),  and  0.8%  of  highway  (68,000 
acres).  Usage  is  believed  to  be  mainly 
in  the  eastern  and  far  northwestern 
parts  of  the  continental  U.S. 

Other  chemicals  are  also  currently 
used  on  many  rights-of-way  acres,  in- 
cluding dicamba,  2,4-D,  dichlorprop, 
and  picloram.  Almost  13%  of  the  high- 
way, 25%  of  electric  utilities,  45%  of 
railroad,  and  5%  of  pipeline  acreage 
are  treated  annually  with  other  chemi- 
cals (which  may  include  some  non-Iier- 
bicides). 

2,4,5-T  is  $1.00  to  $3.00  more  expen- 
sive per  application  than  other  chemi- 
cals, for  aerial,  selective  basal,  and 
stump  spray,  which  accovmt  for  about 
65%  of  annual  acreage  treated.  For 
ground  broadcast  or  selective  foliar 
treatment,  2,4.5-T  is  cheaper  ($2.00  to 
$19.00  in  one  case).  The  major  eco- 
nomic advantage  of  2,4,5-T  is  In  the 
longer  period  of  control  it  is  said  to 
provide.  Generally,  mechanical  and 
manual  methods  are  much  more  ex- 
pensive  than  chemical  methods. 
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with  use  of  2.4.5-T  suspended, 
rights-of-way  managers  would  be  faced 
with  two  main  choices:  ( 1 )  Use  alterna- 
tive chemicals  on  acres  scheduled  for 
treatment  or  (2)  postpone  any  treat- 
ment to  see  if  2.4.5-T  would  be  availa- 
ble the  next  year.  They  would  most 
likely  use  alternatives  on  at  least  some 
acres,  in  the  Southeast  and  Pacific 
Northwest,  where  plant  growth  is 
rapid.  The  percentage  of  acres  treated 
with  alternatives  would  vary  by  right- 
of-way  type  and  would  probably  be 
lower  for  railroads  and  highways, 
since  they  appear  to  be  more  flexible 
in  treatment  schedules. 

If  some  acres  are  not  treated  during 
the  first  year  following  suspension, 
they  would  probably  be  added  to 
scheduled  treatments  in  the  second  or 
third  year.  It  can  be  assumed  that 
many  managers  would  continue  treat- 
ing acres  each  year  as  scheduled  with 
alternative  herbicides  because  of  in- 
creases in  size  and  density  of  pest 
plants.  If  so,  annual  costs  for  vegeta- 
tion management  for  highways  and 
railroads  would  increase  by  about 
$133,000  and  $1,845,000.  respectively, 
if  they  treat  all  acres  with  alternative 
herbicides. 

Costs  for  electric  and  pipeline  rights- 
of-way  would  temporarily  decrease  by 
an  estimated  $680,000  and  $28,000.  re- 
spectively, each  year  during  suspen- 
sion, mainly  because  of  the  high  pro- 
portion of  aerial  and  selective  basal 
applications.  These  applications  are 
lower  in  cost  than  2,4.5-T  but  must  be 
repeated  more  often.  There  would  be  a 
net  cost  increase  over  time  due  to  sus- 
pension only  if  2.4.5-T  is  not  available 
after  the  suspension  period,  i.e.,  if  it  is 
cancelled. 

The  overall  net  cost  increase  for  all 
rights-of-way  types  due  to  suspension 
only  would  be  about  $1.3  million  per 
year  during  the  1979-1980  period. 
These  changes  in  vegetation  manage- 
ment costs  are  not  expected  to  impact 
industry  net  revenue  or  operating 
costs  significantly.  Increased  vegeta- 
tion management  costs  due  to  suspen- 
sion would  be  less  than  0.1  percent  of 
operating  expenditures  for  highways 
and  railroads. 

Impacts  at  the  consumer  level  due  to 
suspension  of  highway  and  railroad 
uses  are  estimated  at  less  tlian  $0.03 
per  household  per  year.  This  is  based 
upon  the  annual  cost  impacts  noted 
above  ($2.0  million)  and  the  number  of 
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households  In  affected  regions.  No  sig- 
nificant macro-economic  impacts 
would  be  expected  from  suspension  of 
2.4,5-T  on  rights-of-way. 

In  view  of  the  limited  economic  im- 
pacts from  a  two-year  suspension 
period,  economic  impacts  during  the 
3'/^  months  required  for  a  suspension 
proceeding  would  be  of  no  economic 
significance  on  rights-of-way. 

(3)  Pasture.  2,4,5-T  is  used  to  control 
a  wide  variety  of  wood  and  herbaceous 
weeds  in  pastures "  throughout  the 
U.S.  Weed  control  in  pastures  is  eco- 
nomically sound  where  the  cost  of  con- 
trol is  exceeded  by  the  value  of  in- 
creased forage  yield  due  to  suppres- 
sion of  competitive  non- forage  vegeta- 
tion. It  is  also  practiced  for  reasons  of 
long-term  pasture  maintenance  and 
cheaper  fence  maintenance.  Weed  con- 
trol by  means  of  2.4,5-T  is  now  prac- 
ticed annually  on  about  1%  of  UJS. 
pasture  acreage  (1.0  million  of  the  esti- 
mated 101  million  acres  of  pastureland 
in  the  VS.  (48  states)).  This  use  in- 
cludes approximately  500.000  pounds 
of  active  ingredient  of  2,4.5-T  annual- 
ly. Generally.  2.4.5-T  is  applied  in  pas- 
tures as  a  spot  treatment  with  back- 
pack or  hand-held  sprayers,  although 
some  broadcast  treatments  are  also 
used.  In  contrast  to  range."  little  2,4.5- 
T  is  aerially  applied  to  pastures  be- 
cause landowners  rarely  allow  weed  in- 
festations to  become  sufficiently  dense 
to  Justify  aerial  application. 

There  appear  to  be  effective  chemi- 
cal, manual,  and/or  mechanical  con- 
trol alternatives  for  all  species  in  all 
regions,  although  no  single  set  of  al- 
ternatives can  be  used  on  all  weed  spe- 
cies or  in  all  parts  of  the  country. 
Thus,  alternatives  such  as  picloram, 
dicamba,  undiluted  2.4-D,  and  hand 
labor  can  generally  provide  the  same 
level  of  control  as  2,4.5-T,  although  at 
higher  rates  of  application  and/or 
higher  expense.  Since  equally  effective 
alternatives  are  available,  no  yield  im- 
pacts are  expected  during  the  2-year 
suspension  period.  On  those  acres 
where  the  conditions  and  type  of  weed 
permit  use  of  an  alternative  which  is 
not  more  expensive  than  2.4.5-T.  it  is 
likely  that  these  alternatives  will  be 
fully  employed.  Here  no  negative  eco- 
nomic impact  would  be  experienced. 

On  thase  acres  where  the  use  of  al- 
ternatives will  cost  more  than  sched- 
uled 2,4.5-T  treatments,  treatment 
may  be  delayed,  dispensed  with  entire- 


ly, or  the  more  expensive  alternative 
employed.  Since  treatments  with  2,4.5- 
T  are  generally  effective  for  5  to  10 
years,  the  timing  of  control  is  largely 
voluntary.  Therefore,  delay  during  the 
suspension  period  may  be  practical  on 
much  of  the  acreage  scheduled  for 
treatment.  Treatment  may  be  entirely 
dispensed  with  on  acres  scheduled  for 
2.4,5-T  treatment  which  only  margin- 
ally require  such  treatments. 

Presently  the  chemical  costs  of  2.4,5- 
T  treatments  are  about  $2.00  per  acre 
(or  about  $2.0  million  on  1.0  million 
acres).  The  chemical  cost  of  alterna- 
tives is  estimated  at  about  $6.00  per 
acre.  Thus,  for  each  acre  treated  with 
alternatives  during  suspension,  the 
cost  impact  would  be  $4.00.  If  all  1.0 
million  acres  were  treated,  the  cost 
impact  would  be  $4.0  million.  Since 
treatment  in  a  given  year  is  quite  op- 
tional during  the  5-  to  10-year  treat- 
ment cycle  on  pasture,  as  many  as  one- 
half  to  one-fourth  might  defer  treat- 
ment in  1979/1980.  This  would  reduce 
the  impact  to  $2.0  to  $3.0  million  per 
year  during  suspension. 

The  economic  impacts  of  a  two-year 
suspension  of  the  pasture  use  of  2,4,5- 
T  would  be  of  no  consequence  on  a  na- 
tional basis.  It  would  be  of  significance 
to  the  Individual  owners  or  operators 
whose  pastures  are  due  for  immediate 
treatment  and  on  which  more  expen- 
sive alternatives  must  be  used.  These 
impacts  would  be  of  limited  local/re- 
gional concern. 

In  view  of  the  limited  economic  im- 
pacts of  a  two-year  suspension,  the 
economic  impacts  during  the  3V^ 
months  required  for  a  suspension  pro- 
ceeding would  be  of  no  economic  sig- 
nificance. 

V.  Procedural  Mattebs 

This  order  directs  the  emergency 
suspension  of  the  forestry,  rights-of- 
way,  and  pasture  uses  of  2,4,5-T.  Reg- 
istrants affected  by  emergency  suspen- 
sion actions  may  request  an  expedited 
hearing  before  the  Agency.  This  sec- 
tion explains  how  to  request  an  expe- 
dited hearing,  the  consequences  of  re- 
vjuesting  or  not  requesting  an  expedit- 
ed hearing,  and  the  procedures  which 
govern  an  expedited  hearing  in  the 
event  one  is  requested. 

A.  PROCEDURES  FOR  REQUESTING  A 
HEARING 

(1)  Who  May  Requett  a  Hearing  and 


"Pasture  Is  defined  as  land  producing 
forage  for  animal  consumption,  harvested 
by  grazing,  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization,  irri- 
gation, pesticide  application  and  o'.her  simi- 


lar practices  applied  to  It.  Pencerows  enclos- 
ing pastures  are  Included  as  part  of  the  pas- 
ture. 

"Range   is  non-pasture  grazing  land  on 
which  forage  is  produced  through  native 


species,  or  on  which  introduced  species  are 
managed  as  native  species.  This  precludes 
land  on  which  regular  cultural  practices  of 
the  nature  contained  In  the  pasture  definl- 
Uon. 


When  the  Request  Should  Be  Made. 
Registrants  of  2.4.5-T  products  regis- 
tered for  the  forestry,  pasture,  or 
rights-of-way  uses  of  2,4,5-T  may  re- 
quest a  hearing  on  these  specific  regis- 
tered uses  of  2.4.5-T  within  five  days 
after  receipt  of  this  opinion  and  order. 

(2)  How  to  Request  a  Hearing.  Regis- 
trants who  request  a  hearing  must 
follow  the  Agency's  Rules  of  Practice 
Governing  Hearings  (40  CPR.  Part 
164).  These  procedures  specify,  among 
other  things:  (1)  That  all  requests  for 
a  hearing  must  be  accompanied  by  ob- 
jections that  are  specific  for  each  use 
for  which  a  hearing  is  requested  (40 
CFR  164.121(a)  and  164.123(b))  and  (2) 
that  all  requests  must  be  fUed  with 
the  Office  of  the  Hearing  Clerk  within 
the  applicable  five  (5)  days  (40  CFR 
164.121(a)).  Failure  to  comply  with 
these  requirements  will  automatically 
result  in  denial  of  the  request  for  a 
hearing. . 

Requests  for  hearings  must  be  sub- 
mitted to: 

Hearing  Clerk  (A-110).  UJS.  Environ- 
mental Protection  Agency.  401  M 
Street.  SW..  Washington,  D.C.  20460. 

B.  CONSEQUSNCES  OF  FILINC  A  HEARING 
REQUEST 

Under  FIFRA  Section  6(c)(3)  the 
emergency  suspension  order  becomes 
effective  immediately  and,  unless 
stayed,  continues  In  effect  until  com- 
pletion of  the  expedited  hearing  and 
issuance  of  a  final  order  of  suspension. 
The  statute  provides  that  where  an 
administrative  hearing  is  requested, 
the  emergency  order  is  subject  to  Dis- 
trict Court  review  on  the  emergency 
finding.  The  final  suspension  order 
issued  by  the  Administrator  after  a 
hearing  may  keep  the  suspension  in 
effect,  modify  it,  or  terminate  it.  A 
final  suspension  order  issued  following 
a  hearing  Is  then  reviewable  in  the 
Court  of  Appeals. 
(  The  statute  provides  that  If  a  hear- 
ing is  requested  on  the  Administrator's 
emergency  suspension  actions  regard- 
ing 2,4,5-T  before  the  end  of  the  five- 
day  notice  period,  the  hearing  stage  is 
to  begin  within  five  days  after  receipt 
of  the  request,  unless  the  registrant 
and  the  Agency  agree  that  it  shall 
begin  at  a  later  time.  No  party,  other 
than  the  registrant  and  the  Agency,  is 
to  participate,  except  that  any  person 
adversely  affected  may  file  briefs 
within  the  time  allowed  by  the  Agen- 
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cy's  rule.  Hearings  on  emergency  sus- 
pension, like  hearings  on  ordinary  sus- 
pension, are  subject  to  the  provisions 
of  subchapters  n  of  Title  S  of  the 
United  States  Code,  except  that  the 
presiding  officer  need  not  be  a  certi- 
fied hearing  examiner.  The  presiding 
officer  has  ten  days  from  the  conclu- 
sion of  the  presentation  of  evidence  to 
submit  recommendations  to  the  Ad- 
ministrator, who  In  turn  has  seven 
days  to  issue  a  final  order  on  the  issue 
of  suspension. 

C.  CONSEQTTENCES  OF  NOT  FILING  A 
HEARING  REQUEST 

Under  the  statutory  scheme,  if  there 
is  no  request  for  a  hearing  on  the  Ad- 
ministrator's suspension  actions 
within  the  five-day  notice  period,  the 
emergency  suspension  order  becomes  a 
final  suspension  order,  which  remains 
in  effect  tmtll  the  conclusion  of  the 
cancellation  proceedings,  unless  modi- 
fied or  vacated  sooner  (40  CFR 
164.130).  Court  review  of  an  emergen- 
cy suspension  order,  including  the  spe- 
cial review  before  the  District  Court 
discussed  in  Part  n  is  available  only  if 
an  administrative  hearing  has  been  re- 
quested within  the  applicable  five-day 
period  (FIFRA  Section  6(cK2), 
6(cK3)). 

D.  SX7PPLKBCEHTART  PROCEDURES 

EPA's  rules  of  procedures  for  expe- 
dited hearings  are  set  forth  at  40  CFR 
Part  164.  Subpart  C.  I  do  not  know  If  a 
hearing  will  be  requested  on  these  sus- 
pensions. If  it  Is.  however,  I  am  estab- 
lishing the  following  procedures  to 
supplement  the  existing  reerulatlons  In 
governing  Its  conduct. 

1.  A  deadline  is  being  established  for 
the  completion  of  all  hearing  proce- 
dures and  the  rendering  of  a  recom- 
mended decision  under  40  CFR 
164.121(J).  That  deadline  is  90  calen- 
dar days  from  the  first  prehearing 
conference,  which  shall  be  held  In  ac- 
cordance with  the  time  requirements 
described  below. 

2.  I  am  naming  certain  EPA  employ- 
ees to  serve  as  a  hearing  panel  in  any 
hearing  arising  out  of  this  notice  (see 
Appendix  A). 

I  am  naming  certain  additional  per- 
sons to  be  available  to  provide  techni- 
cal advice  and  staff  support  to  the 
hearing  panel  (see  also  Appendix  A). 
If  questions  arise  at  the  hearing  which 
persons  in  this  category  are  uniquely 
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qualified  to  assess,  they  may  be  called 
on  to  serve  on  the  panel  either  In  addi- 
tion to.  or  in  substitution  for.  the 
three  panel  members  named  above. 

The  panel  will  conduct  the  hearing 
and  submit  a  reconunended  decision  to 
me  under  40  CFR  164.121(J).  None  of 
the  persons  named  above  is  subject  in 
.  the  normal  course  of  their  duties  to 
the  supervision  or  direction  of  any  em- 
ployee or  agent  of  EPA  who  is  a 
member  of  the  Agency  trial  staff 
named  below.  See  5  U.S.C.  Section 
554(dK2). 

Since  5  U.S.C.  Section  554(dKl)  pro- 
vides that  those  presiding  at  adjudica- 
tory hearings  may  not  "consult  a 
person  or  party  on  a  fact  in  Issue  (in 
the  course  of  preparing  their  decision) 
unless  on  notice  and  opportunity  for 
all  parties  to  participate."  neither 
myself  nor  my  appellate  staff  will  con- 
sult with  the  panel  or  Its  supporting 
staff  on  any  matters  involving  this 
case  from  the  date  of  notice  imtU  a 
recommended  decision  Is  Issued.  Mem- 
Isers  of  my  appellate  staff  are  also 
listed  In  Appendix  A.  We  will  conduct 
an  Independent  review  of  the  ques- 
tions presented  on  appeal  of  any  rec- 
ommended decision.  However.  In  doing 
this  will  feel  free  to  consult  with  the 
hearing  panel  and  the  support  panel, 
since  they  will  have  conducted  the  Ini- 
tial proceedings  and  brought  expert 
knowledge  to  evaluating  the  record. 

The  following  Agency  bureaus  or  di- 
visions, and  their  staffs,  are  deslgnaied 
to  perform  all  investigative  and  prose- 
cutorial fimctions  in  this  case:  Office 
of  the  Deputy  Administrator,**  Office 
of  Toxic  Substances,  the  Office  of 
General  Coimsel,  and  the  Office  of 
Enforcement. 

From  the  date  of  this  notice  imtil 
any  final  decision,  no  member  of  the 
hearing  panel,  its  support  staff,  my 
appellate  staff,  or  myself,  shall  have 
any  ex  parte  contact  with  any  trial 
staff  employees,  or  any  other  interest- 
ed person  not  employed  by  EPA,  on 
any  of  the  issues  Involved  in  this  pro- 
ceeding. However,  persons  Interested 
In  this  case  should  feel  free  to  contact 
any  other  EPA  employee,  including 
both  trial  staff  and  persons  not  explic- 
itly named  as  panel  members  or  assis- 
tants, with  any  questions  they  may 
have. 

3.  I  am  directing  the  hearing  panel 
to  proceed  as  follows  to  streamline 
proceedings  in  this  case. 
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a.  My  findings  on  imminent  hazard 
and  emergency  for  suspended  uses  of 
2,4,5-T  together  with  supporting  infor- 
mation are  in  my  opinion  and  order, 
which  is  available  for  Inspection  in  the 
Office  of  the  Hearing  Clerk.  Addition- 
al supporting  information,  including 
references  cited  in  the .  opinion  and 
orders,  is  also  available  for  inspection 
in  the  Office  of  the  Hearing  Clerk.  To- 
gether these  documents  constitute  the 
Agency  record  in  this  matter."  EPA 
has  also  attempted  to  put  this  infor- 
mation in  perspective  through  a  narra- 
tive summary  and  analysis. 

b.  The  scheduling  of  any  hearing, 
particularly  in  its  earlier  stages,  in- 
volves a  balancing  between  the  need  to 
conduct  an  expeditious  hearing  and  a 
concern  that  the  hearing  not  proceed 
too  far  before  the  identity  of  those 
registrants  requesting  a  hearing  is  es- 
tablished. In  arranging  for  the  first 
prehearing  conference.  I  have  at- 
tempted to  accommodate  both  inter- 
ests. The  hearing  panel  shall  convene 
the  first  prehearing  conference  within 
five  days  after  receipt  of  the  last  re- 
quest for  a  hearing  by  a  registrant  or 
15  days  after  the  issuance  of  my  opin- 
ion and  order,  whichever  comes  earli- 
er. The  15  day  maximum  should 
ensure  that  all  registrants  wishing  to 
participate  in  the  hearing  have  been 
given  ample  time  to  file  a  hearing  re- 
quest after  receiving  notification  of 
my  suspension  actions. 

c.  Within  ten  days  from  the  first 
prehearing  conference,  any  person  re- 
questing a  hearing  shall  submit  fo- 
cused written  comments  on  this  opin- 
ion and  order  consisting  of  a  counter- 
statement  of  proposed  findings  on  the 
issue  of  imminent  hazard  presented  by 
2,4.5-T  together  with  supporting  infor- 
mation. A  narrative  summary  explain- 
ing its  bearing  on  the  case  should  also 
be  included. 

d.  The  agency  trial  staff  shall  have 
seven  days  thereafter  to  file  supple- 
mental information  and  comments. 

e.  Within  five  calendar  days  from 
the  filing  of  any  supplemental  infor- 
mation by  the  Agency  staff,  the  panel 
shall  convene  a  second  prehearing  con- 
ference. At  this  conference  all  parties 
shall  appear  prepared  to  present  argu- 
ments on  the  significance  and  rel- 
evance of  the  material  already  pre- 
sented. This  prehearing  conference 
shall  also  hear  all  requests  for  oral 
presentation  of  direct  evidence  and 
cross-examination,  and  the  reasons 
supporting  them.  At  this  time  each 
party  shall  present  the  names  of  wit- 
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nesses  available  for  cross-examination 
on  the  matters  the  party  is  putting 
into  issue.  The  party  may  list  docu- 
ments (or  portions  thereof)  on  which 
the  potential  witness  is  available  for 
cross-examination  in  lieu  of  filing  a 
formal  witness  statement. 

f.  Within  five  days  after  the  pre- 
hearing conference  is  over,  the  panel 
shall  issue  a  hearing  order  setting  the 
schedule  for  oral  presentation  of  wit- 
nesses and  cross-examination. 

( 1 )  Requests  for  oral  presentation  of 
direct  testimony  shall  be  granted  only 
if  it  is  demonstrated  that  the  testimo- 
ny can  be  presented  meaningfully  oral 
in  that  form:  in  all  other  cases,  direct 
testimony  shall  be  in  writing. 

(2)  Requests  for  cross-examination 
shall  be  granted  only  if  all  of  the  fol- 
lowing showings  are  made: 

i.  The  request  concerns  factual  mat- 
ters. Cross-examination  will  not  be 
granted  on  matters  of  policy  or  law. 

ii.  The  factual  matters  are  legiti- 
mately in  dispute  in  light  of  the 
record. 

iii.  The  factual  matters  are  material 
to  the  decision  to  be  made. 

iv.  Cross-examination  is  the  most  ef- 
ficient way  of  resolving  the  dispute 
over  these  factual  matters  (as  opposed 
to  such  alternatives  as  production  of 
further  information,  or  informal  con- 
ferences). 

V.  There  is  a  reasonable  expectation 
that  cross-examination  will  resolve  the 
issue  of  material  fact  in  a  way  likely  to 
influence  the  final  decision. 

g.  The  testimonial  phase  of  the  hear- 
ing shall  begin  three  days  after  issu- 
ance of  the  order  setting  the  hearing 
schedule.  At  the  hearing,  the  panel 
shall  take  an  active  role  in  the  devel- 
opment of  the  record  through  ques- 
tioning of  witnesses  and  by  issuing 
procedural  orders  where  necessary. 

h.  At  the  end  of  the  initial  testimo- 
nial phase,  the  hearing  panel  may 
permit  the  introduction  of  additional 
information  designed  to  rebut  the  con- 
tentions made  by  opposing  parties. 

i.  The  panel  may  revise  any  of  the 
procedural  provisions  of  this  notice 
other  than  the  overall  90-day  deadline 
for  rendering  a  recommended  decision, 
the  time  for  which  starts  running 
after  the  first  pre-hearing  conference. 

A  discussion  of  some  aspects  of  these 
procedures  follows: 

( 1 )  Deadlines.  Deadlines  for  complet- 
ing proceedings  under  PIFRA  have 
been  twice  endorsed  by  the  National 
Academy  of  Sciences  (National  Acade- 
my of  Sciences.  Decision  Making  in 


the  Environmental  Protection  Agency. 
Vol.  II.  p.  84  (1977);  National  Academy 
of  Sciences.  Decision  Making  for  Reg- 
ulating Chemicals  in  the  Environment, 
p.  30(1975)). 

In  addition.  Congress  has  demon- 
strated a  concern  for  speedy  action 
where  suspensions  based  on  a  poten- 
tial threat  to  human  health  are  con- 
cerned. It  has  required  a  hearing  on 
such  a  suspension  to  begin  five  days 
after  it  is  requested.'^  and  has  allowed 
ten  and  seven  days  respectively  for 
preparation  of  the  initial  and  final  de- 
cisions once  the  hearing  is  over 
(FIFRA  Section  6(c)(2)).  FIFRA  was 
amended  in  1975  to  require  consulta- 
tion by  EPA  with  the  Department  of 
Agriculturp  and  a  scientific  advisory 
panel  before  taking  action  in  many 
cases;  suspensions  based  on  human 
health  grounds,  however,  were 
exempted  from  those  requirements  to 
allow  speedy  action  where  speedy 
action  was  desirable  (121  Cong.  Rec.  H 
9895-96  (daily  ed.  Oct.  9,  1975);  121 
Cong.  Rec.  Section  19820-21  (daily  ed. 
Nov.  12.  1975)). 

Deadlines  for  completing  the  hear- 
ing have  been  imposed  in  prior  suspen- 
sions. See.  e.g..  In  re:  Velsicol  Chemi- 
cal Co.,  et  oL.  41  FR  7552.  7553  (Feb. 
19.  1976)  [Notice  of  Intent  to  Suspend 
Heptachlor  and  Chlordanel.  and  In  re: 
Dibromochloropropane,  42  FR  48915 
(Sept.  26.  1977)  (Notice  of  intent  to 
suspend  and  conditionally  suspend 
registrations  of  pesticide  products). 
The  requirements  set  forth  in  this 
order  simply  carry  forward  that  prac- 
tice. 

(2)  Use  of  a  Panel.  Despite  the  need 
for  speedy  action,  the  Issues  involved 
in  suspension  are  complex.  Under  the 
statute,  a  judgement  of  "imminent 
hazard"  must  be  based  on  considera- 
tion of  costs  and  risks  of  all  types 
(FIFRA  Sections  2(1),  2(bb)).  Given 
the  necessary  time  constraints  and  the 
preliminary  nature  of  suspension  as  a 
remedy,  factual  certainty  may  l>e  elu- 
sive. "[T]he  function  of  the  suspen- 
sion decision  is  to  make  a  preliminary 
assessment  of  evidence,  and  probabil- 
ities, not  any  utlimate  resolution  of 
difficult   issues"   (Environmental   De- 


"I  do  not  regard  the  procedures  set  forth 
below  as  Inconsistent  with  this  directive. 
What  concerned  Congress  was  plainly  that 
the  hearing  stage  of  Agency  decisionmaking 
begin  promptly,  not  that  the  oral  hearing 
itself  start  unconditionally  In  less  than  a 
week.  To  interpret  the  law  otherwise  would 
forbid  the  use  of  such  accepted  aids  to  effi- 
cient decisions  as  prehearing  conferences  in 
precisely  the  cases  where  efficiency  is  most 
required. 


fense  Fund,  Inc.  v.  EPA,  610  P.2d.  1292. 
1298  (D.C.  Cir.  1975),  quoting  from  En- 
vironmental Defense  Fund,  Inc.  v. 
EPA,  465  F.2d  528,  537  (D.C.  Cir. 
1972)). 

Arriving  at  even  such  a  preliminary 
assessment  can  present  formidable  dif- 
ficulties. Considering  risks,  questions 
can  arise  concerning  the  dispersion 
and  persistence  of  the  pesticide  in  the 
environment  and  certain  parts  of  it, 
the  conduct  of  animal  feeding  studies, 
the  meaning  of  those  studies  for 
human  health,  the  validity  of  relevant 
epidemiological  studies,  the  reliability 
of  using  known  human  exposure  from 
one  use  pattern  as  a  predictor  of  po- 
tential human  exposure  in  other  use 
patterns,  and  finally  on  what  the 
upper  and  lower  boundaries  of  any 
risks  may  be  and  how  firmly  they  are 
established.  Considering  benefits, 
questions  can  be  raised  about  the 
extent  of  use,  the  availability,  practi- 
cality, and  effectiveness  of  substitutes 
lx>th  now  and  in  the  future,  and  the 
range  of  the  probable  economic  im- 
pacts of  a  temporary  ban  on  the  pesti- 
cide, or  some  use  of  it.  in  the  light  of 
all  these  factors. 

The  Job  will  be  easier  and  better  per- 
formed, if  I  am  allowed  to  rely  directly 
on  the  talents  of  EPA  employees  with 
expert  knowledge  of  the  technical 
fields  Involved  and  with  the  profes- 
sional ability  to  assess  problems  aris- 
ing in  them.  I  believe  it  is  for  this 
reason  that  Congress  has  provided 
that  those  presiding  over  suspension 
hearings  need  not  be  hearing  examin- 
ers." 

(3)  Conduct  of  the  Hearing.  Overuse 
of  cross-examination  and  courtroom 
formalities,  I  believe,  has  made  many 
FIFRA  proceedings  far  longer  than 
was  consistent  with  any  rational  pur- 
pose. The  overwhelming  bulk  of  legal 
analyses  by  those  who  have  studied 
the  problem,  and  EPA's  own  experi- 
ence demonstrate  that  scientific  and 
economic  issues  can  be  clarified  by  the 
exchange  of  written  material  far  more 
efficiently  than  through  courtroom 
hearings.  I  am  directing  that  written 
submissions  be  used  here  to  foctis  the 
issues  in  an  attempt  to  implement 
those  lessons.  At  the  same  time,  parti- 
cluariy  where  Congress  has  explicitly 
called  for  formal  hearings,  the  accom- 
panying rights  to  reasonable  cross-ex- 

"The  fact  that  more  than  one  person  will 
preside  is  of  no  legal  significance.  Even 
when  5  VS.C.  Section  554  requires  a  hear- 
ing to  be  presided  over  by  an  examiner  (or  a 
person  representing  the  Agency),  it  also 
specifies  thst  "one  or  more"  of  those  quali- 
fied may  preside. 
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amination  and  oral  presentation  must 
be  preserved. 

All  three  elements  of  these  supple- 
mentary procedures  are  meant  to  work 
together.  The  use  of  a  panel  will 
ensure  that  expert  knowledge  is 
indeed  brought  to  the  task  of  maldng 
a  decision.  The  provision  for  prelimi- 
nary written  submissions  wiU  allow 
that  panel  to  screen  the  issues  and 
narrow  the  formal  part  of  the  hearing 
down  to  those  that  are  legitimately  in 
dispute  and  suited  to  adjudicatory  res- 
olutioiL  Finally,  setting  a  schedule  for 
decision  will  help  ensure  that  the  po- 
tential gains  in  efficiency  represented 
by  the  first  two  reforms  are  realized  in 
practice. 

Dated:  February  28, 1979. 

DOOGLAS  M.  COSTLE, 

Administrator. 
Apfdisiz  A 

HZARIHG  PAIfKL 

(Tharles  Oregg,  Chairperson 
William  Brungs 
Rotwrt  Coughlin 

TBCHmCAl  BtTTPORT  PAIfEL 

Robert  Champan,  MJ3. 
Nell  Chemof  f 
Arnold  Kuzmack 
Dr.  James  Lichtenberg 

ADMlHlSTRATrVE  APPELLATE  PAITEL 

Ronald  L.  McCallum 
(Tharles  R.  Ford 
Dr.  Edwin  H.  (Tlark 
Ills.  Mary  Ann  Massey 
Dr.  Richard  M.  Dowd 
Dr.  Stephen  J.  Gage 
[FR  Doc.  79-7556  FUed  3-14-79;  8:45  am] 
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of  all  such  pesticide  products  for  the 
foregoing  uses  Is  prohibited. 

Dated;  February  28, 1979. 

Douglas  M.  Costle. 
Adm,inistrator. 
[FR  Doc.  79-7557  FUed  3-14-79;  8:45  am] 
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Sw«p«n»ien  Orrfar 

Registrations  Issued  under  the  Fed- 
eral, Insecticide.  Fungicide,  and  Ro- 
denticide  Act  (FIFRA)  as  amended,  7 
D.S.C.  Section  136  et,  seq.  of  all  pesti- 
cide products  containing  2,4,5- 
Trichlorophenoxyacetic  Acid  (2,4,5-T) 
for  forestry  uses  (including  site  prepa- 
ration, conifer  release,  and  brush  and 
weed  control),  rights-of-way  uses  (in- 
cluding brush  and  weed  control),  and 
pasture  uses '  are  hereby  suspended 
and  the  sale,  distribution,  or  other 
movement  in  commerce,  and  the  use 
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■jpasture  is  defined  as  land  producing 
forage  for  animal  consumption,  harvested 
by  grazing,  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization.  Irri- 
gation, pesticide  application,  and  other  simi- 
lar practices  applied  to  it.  Pencerows  enclos- 
ing pastures  are  Included  as  part  of  the  pas- 
ture. 

PBBUi  REOttm,  VOL  44.  NO.  32— THUtSOAY,  MAICH 
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Netic*  of  bitoirt  To  Cone*!  Hm  ForMtry,  lighl*. 
ef-Woy,  and  Posturs  R*gittration»  of  PmH- 
dd*  Predwcta  Containing  2,4,5-T 

I.  iNTRODUCnOM 

I  am  today  issuing  an  emergency 
order  suspending  immediately  the  for- 
estry, rights-of-way,  and  pasture  uses 
of  pesticide  products  containing  2,4,5- 
T  (2.4,5-Trichlorophenoxyacetic  Acid), 
and  a  statement  of  reasons.  Section 
6<cKl)  of  Federal  Insecticide,  Fungi- 
cide, and  Rodenticide  Act  (FIFRA)  (7 
UJS.C.  Section  136d(cKl))  provides 
that  a  suspension  order  cannot  be 
Issued  unless  a  notice  of  intent  to 
cancel  the  registrations  or  change  the 
classifications  of  the  pesticide  prod- 
ucts concerned  has  already  been 
Issued  or  is  issued  with  the  suspension 
order.  For  the  reasons  set  forth  below. 
I  find  that  the  continued  use  of  pesti- 
cide products  containing  2.4,5-T  on 
forests,  rights-of-way,  and  pastures,  in 
accordance  with  current  use  instruc- 
tions, appears  to  pose  an  unreasonable 
risk  to  humans.  I  am  therefore  an- 
nouncing my  intention  to  cancel  these 
three  registered  uses  of  2.4,5-T  under 
Section  6  FIFRA  (7  U.S.C.  Section 
136(dKb)). 

II.  Legal  Authority 

Section  6  (b)  of  FIFRA  (7  U.S.C. 
Section  136d(b))  authorizes  the  Ad- 
ministrator to  issue  a  notice  of  intent 
to  cancel  the  registration  of  a  pesticide 
or  to  change  its  classification  if  it  ap- 
pears to  him  that  the  pesticide  or  its 
labeling  "does  not  comply  with  the 
provisions  of  (FIFRA)  or,  when  used 
in  accordance  with  widespread  and 
commonly  recognized  practice,  gener- 
ally causes  unreasonable  adverse  ef- 
fects on  the  enviroxunent."  Thus,  the 
Administrator  may  cancel  the  registra- 
tion of  a  pesticide  whenever  he  deter- 
mines that  it  no  longer  satisfies  the 
statutory  standard  for  registration 
which  requires  (among  other  things) 

IS,  1979 
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that  the  pesticide  "perform  Its  intend- 
ed function  without  unreasonable  ad- 
verse effects  on  the  environment" 
(PIFRA  Section  3(c)(5):  7  U.S.C.  Sec- 
tion 136a(c)(5)).  He  may  also  change 
the  classification  of  any  use  of  a  pesti- 
cide if  he  determines  that  such  a 
change  "is  necessary  to  prevent  unrea- 
sonable adverse  effects  on  the  environ- 
ment" (PIFRA  Section  3(c)(2):  7 
U.S.C.  Section  136a(d)(2)).  "Unreason- 
able adverse  effects  on  the  environ- 
ment" means  "any  unreasonable  risli 
to  man  or  the  environment,  taking 
into  account  the  economic,  social  and 
environmental  casts  and  benefits  of 
the  use  of  any  pesticide"  (FIFRA  Sec- 
tion 2(bb):  7  U.S.C.  Section  136(bb)). 

The  burden  of  proof  for  establishing 
the  safety  of  a  pesticide  product  to 
support  a  decision  concerning  registra- 
tion or  continued  registration  rests  at 
all  times  on  the  proponent  of  registra- 
tion (Environmental  Defense  Fund  v. 
Environmental  Protection  Agency,  465 
F.2d  528,  532  (D.C.  Cir.  1972):  EDF  v. 
EPA.  510  F.2d  1293,  1297  (DC.  Cir. 
1975):  EDF  V.  EPA.  548  F.2d  998,  1004 
(D.C.  Cir  1976)). 

In  effect,  FIFRA  requires  the  Ad- 
ministrator to  weigh  the  risks  and 
benefits  associated  with  each  use  of  a 
pesticide.  If  he  determines  for  any 
particular  use  that  the  risks  exceed 
the  benefits,  he  must  then  determine 
whether  those  risks  can  be  sufficiently 
reduced  (so  that  they  are  outweighed 
by  the  benefits)  by  the  imposition  of 
restrictions  upon  use  through  changes 
in  the  labeling  and/or  by  the  classifi- 
cation of  the  use  for  restricted  use.  If 
he  determines  that  adequate  risk  re- 
duction cannot  be  achieved  by  such 
regulatory  measures,  the  registration 
of  the  pesticide  for  that  use  must  be 
fully  cancelled. 

III.  Reasons  for  Initiating 
Proceedings  To  Cancel 

A.  RISKS 

On  the  basis  of  data  available  to  the 
Agency.  I  conclude  that  2.4.5-T  and/or 
its  contaminant.  2.3.7.8-tetrachlorodi- 
benzo-p-dioxin  (TCDD).  create  a  seri- 
ous health  risk  for  humans  and  that 
human  exposure  to  2.4.5-T  and/or  its 
contaminant.  TCDD,  Is  cause  of  con- 
siderable concern. 

The  Agency  has  reviewed  numerous 
studies  in  which  industrial,  academic, 
and  government  scientists  have  report- 
ed that  TCDD  and/or  2.4.5-T  contami- 
nated with  TCDD  produce  fetotoxic. 
teratogenic,  and  carcinogenic  effects 
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in  test  animals  that  have  been  exposed 
to  these  chemicals.  The  occurrence  of 
these  adverse  effects  In  test  animals 
following  exposure  to  2.4.5-T  and/or 
TCDD  indicates  that  humans  who  are 
exposed  to  2,4.5-T  may  experience 
comparable  effects.  Concern  for  the 
health  of  humans  who  may  be  ex- 
posed to  2,4.5-T  and  its  contaminant, 
TCDD,  is  heightened  because  scien- 
tists have  not  demonstrated  that  there 
is  a  level  of  exposure  that  has  no  ad- 
verse effects  in  humans.* 

A  recent  E]PA-sponsored  epidemi- 
ological study  shows  human  miscar- 
riages in  Alsea,  Oregon,  to  t>e  related 
to  the  use  of  2,4,5-T,  both  geographi- 
cally and  temporally.  Specifically,  the 
study  indicates  that  women  who  live 
in  an  Oregon  area  (Study  area)  where 
2.4.5-T  is  used  for  forest  management 
experience  miscarriages  more  fre- 
quently than  do  women  who  live  in 
other  Oregon  areas  where  there  is 
little  or  no  known  use  of  2.4.5-T  or 
other  dioxin-containing  phenoxy  her- 
bicides. Most  significantly,  the  data 
generated  through  this  study  show 
that  an  increase  in  the  frequency  of 
miscarriages  for  women  in  the  Study 
area  is  greatest  two  months  after  the 
period  when  2.4,5-T  is  used  in  this 
area,  and  that  there  is  a  close  correla- 
tion between  the  amount  of  2.4.5-T 
used  by  month  and  the  size  of  the  in- 
crease in  the  frequency  of  miscar- 
riages two  months  later.  These  data 
showing  that  humans  who  reside  in 
areas  where  2.4.5-T  is  used  experience 
adverse  effects  comparable  to  those 
observed  in  laboratory  animals  that 
have  been  exposed  to  2.4.5-T  and/or 
TCDD  have  prompted  the  agency  to 
analyze  the  risk  potential  to  other 
populations  who  live  and/or  work  in 
areas  where  2.4.5-T  is  used  and  who 
therefore  may  be  exposed  to  this  pesti- 
cide product. 

The  Agency  concludes  that  it  is  pru- 
dent to  assume  thAt  individuals  living 
in  or  frequenting  areas  where  the  for- 
estry use  of  2,4,5-T  occurs  may  experi- 
ence exposure  to  2,4.5-T  qualitatively 
similar  to  that  experienced  by  the 
Alsea  women,  and  may  suffer  the  ad- 
verse effects  which  2.4.5-T  and/or 
TCDD  produces.  The  Agency  also  con- 
cludes that  individuals,  living  In  or  fre- 


'A  Committee  of  the  National  Research 
Council  of  Canada  recently  agreed  with  the 
authors  of  the  World  Health  Organization's 
monogragh  on  TCDD  that  "for  TCDD  a  no- 
effect  level  for  man  could  not  be  estab- 
lished" (NRCC  1978). 


quenting  areas  of  2.4.S-T  use  where 
the  use  patterns  create  similar  or 
greater  possibilities  for  exposure  than 
the  forestry  use.  run  a  potential  risk 
of  adverse  effects  from  2,4.5-T  expo- 
sure. Such  use  patterns  include,  with- 
out necessarily  being  limited  to.  the 
rights-of-way  and  pasture  uses  of  2.4.5- 
T. 

The  Agency  has  identified  pesticide 
applicators  and  persons  Involved  in 
pesticide  application  support  activities, 
and  persons  living  in  or  frequenting 
areas  of  2,4,5-T  use  as  the  principal 
groups  of  individuals  who  may  t>e  ex- 
posed as  a  result  of  forestry  use, 
rights-of-way  use  and  pasture  use  of 
2,4.5-T.  Based  upon  animal  data  and 
other  information  (including  the 
recent  Oregon  study),  individuals  ex- 
posed to  2.4.5-T  may  suffer  adverse  re- 
productive effects  or  develop  cancer. 

C.  DETERMINATION  OF  BENEFITS 

2.4.5-T  is  registered  for  control  of 
woody  and  herbaceous  plants  on 
rights-of-way.  forestry,  range,  pasture, 
and  rice.  The  uses  subject  to  this 
action  (rights-of-way.  forestry,  and 
pasture)  comprise  about  74%  of  the  es- 
timated 9.3  million  pounds  of  2.4.5-T 
active  ingredient  used  armually  in  the 
U.S.  Rights-of-way  usage  (3.8  million 
pounds)  is  the  single  largest  use.  com- 
prising an  estimated  41%  of  total 
annual  usage:  forestry  (2.6  million 
pounds)  and  pasture  usage  (500.000 
pounds)  account  for  at>out  28  and  5%. 
respectively,  of  annual  2.4.5-T  usage. 

The  Agency  has  evaluated  the  po- 
tential economic  impacts  of  cancelling 
the  forestry,  rights-of-way.  and  pas- 
ture uses  of  2.4.5-T.  The  Agency's 
analysis  indicates  that  the  cancella- 
tion of  2,4,5-T  (and  silvex)  for  forestry, 
rights-of-way,  and  pasture  uses  would 
not,  in  general,  significantly  affects 
U.S.  production  or  prices  of  commod- 
ities and  services  from  these  sectors. 
Impacts  on  productivity  and  costs 
would  generally  be  temporary  and  re- 
gional in  nature  and  of  minor  signifi- 
cance at  the  national  level.  The  major 
exception  to  this  is  the  forestry  uses 
of  2,4,5-T  for  enhancing  growth  of  co- 
nifers. Long-term  yields  could  be  af- 
fected significantly  if  effective  alter- 
natives are  not  available  in  a  few 
years. 

My  conclusion  that  the  overall  na- 
tional impact  of  cancellation  would 
not  l>e  substantial  stems  from  three 
considerations:  (1)  Chemical,  mechani- 
cal, or  manual  alternatives  to  2.4.5-T 


are  in  use,  and  In  many  cases  these  al- 
ternatives would  not  add  significantly 
to  commodity/service  production 
costs:  (2)  new  chemicals  (or  adapta- 
tions of  existing  ones)  may  become 
available  as  replacements  for  2,4,5-T. 
Some  promising  replacements  are  In 
use  under  experimental  use  permits  in 
individual  states,  and  others  are  al- 
ready registered  in  some  states:  and 
(3)  treatment  may  be  discontinued  al- 
together where  it  is  of  marginal  util- 
ity. 

The  economic  impact  of  cancellation 
on  each  of  the  three  uses  is  examined 
in  th$  following  discussion. 

(1)  Forestry.  There  are  about 
500,000,000  acres  of  commercial  for- 
ests '  in  the  U.S.  of  which  1.16  million 
acres  (0.23%)  are  treated  annually 
with  2.4,5-T.  This  herbicide  can  be 
used  at  either  or  Iwth  of  two  stages  in 
the  production »  of  conifers 
(softwoods):  (1)  Preparing  sites  for  re- 
forestation and  (2)  releasing  young 
trees  from  hardwood  competition. 
Each  operation  Is  undertaken  once  in 
the  50-year  cycle  of  a  softwood  stand. 
2,4,5-T  is  one  of  several  chemical  and 
non-chemical  control  methods  used, 
individually  or  in  combination,  for  site 
preparation  and  release. 

Cancellation  of  2.4,5-T  will  have 
little  impact  on  the  cost  of  preparing 
sites  for  reforestation  following  har- 
vests. Non-chemical  methods  are  effec- 
tive in  many  areas.  Where  chemical 
control  is  most  appropriate,  2,4,5-T  Is 
only  one  of  several  alternative  chemi- 
cals used  (picloram,  2,4-D.  dicamba, 
Atrazine,  and  Banvel).  although  it  is 
one  of  the  least  costly. 

The  long-term  unavailability  of 
2,4,5-T  for  release  of  hardwood  compe- 
tition for  conifer  cultivation  could 
have  a  significant  long-term  impact  on 
tree  growth  if  comparably  effective  al- 
ternatives (chemical  or  otherwise)  are 
not  available.  2,4,5-T  has  a  wide  spec- 
trum of  weed-control  efficacy  but  does 
not  damage  yoimg  conifers,  when 
properly  applied.  Moreover.  2.4,5-T's 
cost  is  low.  Only  2,4,5-T  and.  In  some 
Instances,  2,4-D  and  two  state-regis- 
tered chemicaLs  are  effective  on  the 
weed  species  requiring  control  by 
broadcast  foliar  sprays.  In  the  short 
run.  the  economic  impact  of  loss  of 
2,4,5-T  would  be  limited  primarily  to 
the  increased  cost  of  alternatives  ap- 
plicable to  those  acres  on  which  alter- 
natives  (rather   then   no   treatment) 
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would  be  applied. 

(2)  Rights-of-way.  2,4,5-T  is  used  to 
control  woody  and  herbaceous  plants 
on  vegetated  rights-of-way  (railroad, 
highway,  electric  transmission,  and 
pipelines).  2.4.5-T  provides  longer  con- 
trol of  pest  plants  than  other  control 
methods  without  harming  grass  and 
other  vegetation  desirable  for  erosion 
control,  wildlife  shelter,  and  aesthet- 
ics. The  rights-of-way  use  (3.8  million 
pounds  annually)  comprises  41%  of 
the  total  use  of  2.4.5-T. 

Most  rights-of-way  acres  are  not 
treated  by  any  control  method.  Me- 
chanical and  manual  methods  are 
more  commonly  use!  than  chemical 
treatments.  Chemicals  are  used  to  sup- 
plement mechanical  methods  or  where 
control  by  mechanical  methods  is  dif- 
ficult or  Ineffective.  Without  2.4,5-T, 
right-of-way  managers  are  expected  to 
turn  to  other  herbicides  for  control  on 
a  per  treatment  basis.  Alternative 
chemicals  are  less  expensive  than 
2,4,5-T  for  the  aerial:  selective  basal, 
and  stump  spray  methods  of  applica- 
tion. 2,4,5-T,  however,  provides  longer 
control  than  do  other  chemicals. 

Because  2.4.5-T  Is  believed  to  provide 
control  for  a  longer  period,  the  major 
economic  impact  of  cancellation  of  its 
use  on  rights-of-way  is  expected  to  be 
the  cost  of  more  frequent  treatment. 
Overall  changes  in  chemical  costs  are 
estimated  at  $1.27  million  annually 
*  (an  average  of  less  than  $2.00  per 
acre).  It  may  be  necessary  to  change 
from  a  four-year  treatment  cycle  to  a 
three-year  cycle:  this  would  add  an- 
other $32.6  million  annually  (about 
$48.00  per  acre)  to  increased  costs. 
Annual  cost  increases  of  $33.9  million 
(about  $50.00  per  acre)  might,  there- 
fore, result  from  cancellation  of  thlg 
use. 

Compared  to  total  annual  operating 
expenses  for  right-of-way,  these  In- 
creases are  insignificant.  For  highways 
and  railroads,  for  example,  these  esti- 
mated increases  In  vegetation  manage- 
ment costs  would  be  less  than  0.1%  of 
total  operating  expenditures. 

(3)  Pasture.  2.4,5-T  Is  used  to  control 
a  wide  variety  of  woody  and  herba- 
ceous weeds  in  pastures*  throughout 
the  U.S.  Weed  Control  Is  economically 
sound  In  pastures  where  the  cost  of 
control  is  exceeded  by  the  value  of  in- 
creased forage  yield  due  to  suppres- 
sion of  competitive  non-forage  vegeta- 
tion. Typically,  use  of  2,4,5-T  for  weed 
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control  Is  practiced  only  on  spots  or 
limited  portions  of  the  farmers  pas- 
ture, rather  than  on  the  entire  acre- 
age. Weed  control  in  pastures  is  also 
practiced  for  reasons  fo  long-term  pas- 
tiu*  maintenance  and  cheaper  fence 
maintenance.  Weed  control  by  means 
of  2,4,5-T  is  now  practiced  annually  on 
about  1.0  million  of  the  estimated  101 
million  acres  of  pastureland  In  the 
U.S. 

Chemical,  mechanical,  and  manual 
alternatives  can  generally  provide  the 
same  level  of  control  as  2.4.5-T  for  this 
use.  but  the  cost  of  alternatives  Is 
higher  than  the  cost  of  using  2,4.5-T. 
Since  effective  alternatives  are  gener- 
ally available,  no  significant  yield  or 
animal  production  impacts  would 
result  from  cancellation. 

On  those  acres  where  the  use  of  al- 
ternatives win  cost  more  than  2.4.5-T 
treatments,  users  will  Incur  Increased 
costs.  The  Increased  annual  costs  gen- 
erally will  be  about  $4.00  per  acre  on 
those  acres  where  alternatives  are 
used  ($6.00  compared  with  $2.00  for 
2.4.5-T).  Total  cost  Impacts  would  be 
$4.0  million  dollars  if  the  entire  1.0 
million  acres  treated  with  2.4.5-T  were 
treated  with  alternatives.  The  econom- 
ic Impacts  of  cancellation  of  the  pas- 
ture use  of  2.4.5-T  would  be  insignifi- 
cant to  the  agricultural  community  at 
the  national  level.  No  Impact  on  con- 
sumer prices  would  be  likely  to  occur. 

C.  CONCLUSION 

On  the  basis  of  information  current- 
ly available.  I  conclude  that  the  risks 
posed  by  the  continued  use  of  2.4.5-T 
on  forests,  rights-of-way.  and  pastures 
In  accordance  with  current  terms  and 
conditions  of  registrations  and  com- 
monly recognized  practice  appear  to 
outweigh  the  benefits  of  these  uses. 
For  these  reasons.  I  conclude  that 
these  uses  of  2,4.5-T  appear  to  general- 
ly cause  unreasonable  adverse  effects 
on  the  environment  [see  FIFRA  Sec- 
tion 2(bb)]  when  used  in  accordance 
with  widespread  and  commonly  recog- 
nized practice.  Accordingly.  I  am 
hereby  initiating  proceedings  to  cancel 
the  registrations  of  all  pesticide  prod- 
ucts containing  2.4.5-T  registered  for 
forestry,  rights-of-way.  and  pasture 
uses. 

IV.  Pr<kedural  Matters 

This  Notice  initiates  an  action  to 
cancel  the  registrations  of  the  forest- 


'  Commercial  forests  are  defined  as  those 
lands  capable  of  growing  20  cubic  feet  of 
wood  per  year  of  desirable  species  which  are 
not  withdrawn  for  non-timber  purposes. 
'2.4.5-T  Is  sometimes  used  for  other  for- 
estry herbicide  operations.  Including  reha- 


bilitation or  species  conversion,  fuel  break 
maintenance,  and  timber  stand  improve- 
ment. The  major  forestry  uses  of  2,4,5-T  are 
site  preparation  and  release,  which  are  the 
focus  of  this  analysis. 
*  Pasture  Is  defined  as  land  producing  forage 


for  animal  consumption,  harvested  by  graz- 
ing, which  has  annual  or  more  frequent  culti- 
vation, seeding,  fertilization.  Irrigation, 
pesticide  application,  and  other  similar  prac- 
tices applied  to  It.  Pencerows  enclosing  pas- 
tures are  included  as  part  of  the  pasture. 
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ry.  rights-of-way.  and  pasture  uses  of 
2.4.5-T.»  Under  Section  8<b)  of  PIFRA 
(7  U.S.C.  Section  136d(b)  registrants 
and  other  interested  persons  may  re- 
quest a  hearing  on  the  cancellation  ac- 
tions that  this  Notice  initiates.  This 
section  explains  the  prohibition 
against  ex  parte  communications, 
when  and  how  affected  persons  may 
request  a  hearing,  and  the  conse- 
quences of  filing  or  of  failing  to  file  a 
request  for  a  hearing  in  accordance 
with  the  procedures  specified  in  this 
Notice.' 

A.  EX  PARTI  COMMUNICATIONS 

The  Agency's  Rules  of  Practice  for 
hearings  conducted  pursuant  to  Sec- 
tion 6  of  FIFRA  forbid  the  Adminis- 
trator, the  Judicial  Officer,  and  the 
Administrative  Law  Judge,  at  all 
stages  of  the  proceeding,  from  discuss- 
ing the  merits  of  the  proceeding  ex 
parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  an  In- 
vestigative or  expert  capacity,  or  with 
any  of  their  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  Agency 
officers,  and  the  staffs  thereof,  are 
designated  to  perform  all  investigative 
and  prosecutorial  functions  in  this 
case:  the  Office  of  Toxic  Substances, 
the  Office  of  Pesticide  Programs,  the 
Office  of  General  Counsel,  and  the 
Office  of  Enforcement. 

Prom  the  date  of  this  notice  until 
any  decision,  neither  the  Administra- 
tive Law  Judge,  the  Judicial  Officer 
nor  myself  shall  have  any  ex  parte 
contact  or  communication  with  any  In- 
vestigative or  trial  staff  employee,  or 
any  other  interested  persons  not  em- 
ployed by  EPA.  on  any  of  the  IsBuea 
Involved  in  this  proceeding.  However, 
persons  interested  in  this  case  should 
feel  free  to  contact  any  other  EPA  em- 


ployee, including  both  investigative 
and  trial  staff,  with  any  questions 
they  may  have. 

B.  PROCEDURES  FOR  REQUESTING  A 
HEARING 

(1)  When  a  Hearing  Must  be  Requett- 
ed  for  Cancellation  Actions.  Regis- 
trant* affected  by  the  cancellation  ac- 
tions initiated  by  this  Notice  may  re- 
quest a  hearing  within  30  days  of  re- 
ceipt of  this  notice,  or  on  or  before 
April  16,  1979.  whichever  occurs  later. 
Any  person  ad\ersely  affected  by  the 
cancellation  actions  initiated  by  this 
Notice  may  request  a  hearing  on  or 
before  April  16.  1979. 

(2)  How  to  Request  a  Hearing.  All 
registrants  and  other  interested  per- 
sons who  request  a  hearing  must 
follow  the  Agency  s  Rules  of  Practice 
Governing  Hearings  (40  CFR.  Part 
164).  These  procedures  specify,  among 
other  things,  that:  (1)  All  requests  for 
a  hearing  must  be  accompanied  by  ob- 
jections that  are  specific  for  each  use 
for  which  a  hearing  is  requested  (46 
CFR  164.20(b)),  and  (2)  that  all  re- 
quests must  be  received  by  the  Hear- 
ing Clerk  within  the  applicable  thirty 
(30)  day  period  (40  CFR  164.5(a)). 
Failure  to  comply  with  these  require- 
ments will  automatically  result  in 
denial  of  the  request  for  a  hearing. 

Requests  for  hearings  must  be  sub- 
mitted to:  Hearing  Clerk  (A- 110).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W..  Washington.  O.C. 
20460. 

C.  CONSEQtTENCES  OF  FILING  OR  FAILIN6 
TO  FILE  A  HEARING  REQUEST 

If  a  hearing  is  requested  on  any  can- 
cellation action  on  a  2.4.5-T  use  initiat- 
ed by  this  Notice  before  the  end  of  the 
30-day  notice  period,  the  hearing  will 
be  governed  by  the  Agency's  rules  of 
practice  for  hearings  under  PIFRA 
Section  6  (40  CFR.  Part  164).  In  the 


'Other  procedural  matters  reUting  to  the 
emergency  actions  are  presented  in  the  ac- 
companyinR  order  suspending  the  uses  in 
question. 

'AlthouKh  Section  6<b)  of  FIFRA  general- 
ly requires  prior  review  of  and  comment 
upon  proposed  notices  of  intent  to  cancel  or 
change  classification  by  the  Secretary  of  Ag- 
riculture and  a  Scientific  Advisory  Panel.  I 
am  specifically  authorized  to  waive  such  re- 
quirements and  proceed  in  accordance  witb 
Section  6(c)  of  FIFRA  whenever  I  find  that 


suspension  of  a  pesticide  registration  is  nec- 
essary to  prevent  an  imminent  hazard  to 
human  health.  I  have  found  that  immediate 
suspension  of  the  registrations  of  pesticide 
products  containing  2.4.S-T  is  neceaiary  to 
prevent  an  Imminent  hazard  to  human 
health  (see  Emergency  Suspension  Order 
and  Notice  of  Intent  to  Suspend  Uses  of 
2.4.S-T.  iHued  this  day).  I  hereby  invoke  nxy 
auth6rity  to  waive  the  external  review  re- 
quirements. 
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event  of  a  hearing,  the  cancellation 
actlon(s)  subject  to  the  hearing  will 
not  become  effective  except  pursuant 
to  orders  of  the  Administrator  at  the 
conclusion  of  the  hearings. 

If  a  hearing  on  any  cancellation 
action  on  a  2,4.5-T  use  Initiated  by  this 
Notice  Is  not  requested  within  the  ap- 
plicable 30-day  period  and  In  accord- 
ance with  the  procedures  specified 
above,  the  cancellation  action  will 
become  final  by  operation  of  law. 

Dated:  February  28,  1979. 

Douglas  M.  Costle, 
Administrator. 
IFR  Doc.  79-7558  FUed  3-14-79;  8:45  am] 
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[FRL  1074-2;  OPP-88008) 

DCaSION  AND  EMERGENCY  ORDER  SUSPEND- 
ING REGISTRATIONS  FOR  CERTAIN  USES  OF 
SILVEX 

I.  Introduction 

During    the    past    two    years,    the 
Agency  has  been  gathering  Informa- 
tion about  the  closely  related  phenoxy 
herbicides,    2-(  2,4,5-trichlorophenoxy ) 
propionic  acid  (sllvex)  and  2,4,5-trlch- 
lorophenoxy  acetic  acid  (2.4,5-T),  as 
part  of  Its  Rebuttable  Presumption 
Against  Registration  (RPAR)  process 
In  order  to  decide  whether  the  regis- 
tration of  this  pesticide  should  be  con- 
tinued. This  review  was  prompted  by 
studies  showing  that  sllvex,  2,4,5-T, 
and/or     their     dloxln     contaminant. 
2,3,7,8-tetrachlordlbenzo-p-dloxln 
(TCDD)',  caused  reproductive  and  on- 
cogenic effects  In  test  animals.  During 
the   public   debate    Initiated   by   the 
2,4,5-T  RPAR  (43  PR  17118.  AprU  21. 


1978)..  the  Agency  received  reports 
that  women  in  the  vicinity  of  Alsea, 
Oregon,  had  miscarriages  shortly  after 
2,4,5-T  was  sprayed  In  the  forest  areas 
where  they  reside.  The  Agency  Investi- 
gated the  circumstances  surrounding 
these  reported  miscarriages  and  com- 
pared the  frequency  of  miscarriage  In 
the  Alsea  area  with  comparable  data 
from  a  control  area.  The  Agency  has 
concluded  that  the  use  of  2.4.5-T  over 
a  six-year  period  In  the  Alsea  area  was 
related  to  a  statistically  significant  In- 
crease in  the  frequency  of  miscar- 
riages by  women  residents  of  the  area, 
and  that  these  miscarriages  occurred 
shortly  after  the  use  of  2.4,5-T  In  the 
area  where  these  women  resided. 

Based  on  this  and  other  Information, 
I  am  ordering  several  emergency  sus- 
pensions under  FIFRA  Section  6(c), 
which  halt  the  distribution,  sale,  and 
use  of  2,4,5-T  for  forestry,  rights-of- 
way,  and  pastures'  until  the  comple- 
tion of  further  administrative  proceed- 
ings.' Because  both  sllvex  and  2,4,5-T 
are  contaminated  with  TCDD,  and  be- 
cause of  similarities  In  chemical  struc- 
ture, manufacturing  processes,  use 
patterns,  and  effects  In  experimental 
systems,  I  consider  It  prudent  to  take 
similar  regulatory  action  against 
sllvex.  I  am  therefore  ordering  emer- 
gency suspension  of  the  forestry, 
rights-of-way,  and  pasture  uses  of 
sllvex  because  I  find  that  they  pose  an 
"Imminent  hazard"  to  humans  and  to 
the  environment;  I  also  find  that  an 
"emergency"  exists  because  there  Is 
not  enough  time  to  hold  a  suspension 
hearing  before  the  next  spraying 
season. 

In  addition,  I  am  ordering  the  emer- 
gency suspension  of  the  home  and 


■Current  methods  for  manufacturing  sll- 
vex produce  TCDD  as  a  by-product  of  the 
manufacturing  process.  Although  sllvex 
manufacturers  attempt  to  remove  this  con- 
taminant. TCDD  cannot  be  completely  re- 
moved. An  EPA  contract  laboratory  has 
measured  the  TCDD  content  In  8  recently 
produced  commercial  samples  of  technical 
grade  sllvex  from  two  different  manufactur- 
ers. The  contractor  reported  that  the  TCDD 
content  In  these  samples  ranged  from  0.012 
to  0.024  ppm  TCDD  (limit  of  detection:  O.OI 
ppm).  Therefore,  because  TCDD  Is  present 
as  a  low-level  contaminant  In  commercial 
samples  of  sllvex,  references  In  this  docu- 


ment to  "sUvex"  or  the  "pesticide  product" 
mean  sllvex  that  is  contaminated  with 
TCDD. 

•Pasture  Is  defined  as  land  producing  for- 
age for  animal  consumption,  harvested  by 
grazing,  which  has  annual  or  more  frequent 
cultivation,  seeding,  fertilization.  Irrigation, 
pesticide  application,  and  other  similar  prac- 
tices applied  to  It.  Fencerows  enclosing  pas- 
tures are  included  as  part  of  the  pasture. 

•For  details,  see  the  risk  discussion  in  Sec- 
tion IV  of  this  document  and  the  2,4,5-T 
suspension  document,  published  simulta- 
neously with  this  document. 
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garden,  aquatic  weed  control/ditch 
bank,  and  commercial/omamentai 
turf  uses  of  silvex.  These  additional 
uses  of  silvex  are  comparable  to  uses 
of  2.4. 5-T  cancelled  or  suspended  In 
1970  because  of  concern  that  exposure 
to  2.4,5-T  and/or  TCDD  posed  an  im- 
minent hazard  to  humans  and  to  the 
environment.  I  now  make  similar  find- 
ings of  imminent  hazard  for  these  uses 
of  silvex.  I  also  find  that  an  emergen- 
cy exists  relative  to  these  uses  because 
there  is  not  enough  time  to  hold  a  sus- 
pension hearing  before  the  spring  and 
early  summer  period  of  major  silvex 
application  for  home  and  garden, 
aquatic  week  control/ditch  bank,  and 
commercial/omamentai  turf  uses.  In 
addition.  I  find  that  the  year-round 
application  of  silvex  in  certain  areas  of 
the  country  adds  to  the  urgency  of  the 
situation  for  the  home  and  garden  and 
commercial /ornamental  turf  uses. 

II.  Legal  Authority 

A.  STANDARDS  FOR  MAINTAINING  A 
REGISTRATION 

In  order  to  obtain  a  registration  for 
a  pesticide  under  FIFRA,  a  manufac- 
turer must  demonstrate  that  the  pesti- 
cide sati.sfies  the  statutory  standard 
for  rPKistration.  That  standard  re- 
quires (among  other  things)  that  the 
pesticide  perform  its  intended  func- 
tion without  "unreasonable  adverse  ef- 
fects" on  the  environment  (FIFRA 
Section  3(c)(5)).  "Unreasonable  ad- 
verse effect  on  the  environment" 
means  any  unreasonable  risk  to  man 
or  the  environment,  taking  into  ac- 
count tlie  economic,  social  and  envi- 
ronment nl  costs  and  benefits  of  the 
use  of  any  pesticide"  (PIFTIA  Section 
2(bb)).  Im  effect,  this  standard  requires 
a  finding  that  the  benefits  of  each  use 
of  the  pesticide  exceed  the  risks  of  the 
use.  Tlic  burden  of  proving  that  a  pes- 
ticide satisfies  the  registration  stand- 
ard rests  with  the  registrant  and  con- 
tinues for  as  long  as  the  registration 
remains  in  effect  (Enrnronmental  De- 
fense Fund  V.  Environmental  Protec- 
tion Ageucu.  510  F.2d  1292.  1297  (D.C. 
Cir.,  1975);  Environmental  Defense 
Fund  V.  Environmental  Protection 
Agency.  465  F.2d  528.  532  (D.C.  Cir.. 
1972)).  Under  Section  6  of  FIFRA.  the 
Adminisfator  is  required  to  cancel  the 
registration,  or  change  the  classifica- 
tion, of  a  pesticide  whenever  he  deter- 
mines that  the  pesticide  no  longer  .sat- 


isfies the  statutory  standard  for  regis- 
tratioD. 

B.  PURPOSe  AND  STANDARD  FOR 
SUSPENDING  A  PESTICIDE 

The  suspension  provisions  in  Section 
6(c)  of  the  statute  give  the  Adminis- 
trator authority  to  take  interim  action 
until  completion  of  the  time-consum- 
ing procedures  required  to  reach  final 
cancellation  decisions.  Under  this  Sec- 
tion, the  Administrator  may  suspend 
the  registrations  of  a  product  and  pro- 
hibit its  distribution,  sale,  or  use 
during  cancellation  proceedings  upon 
a  finding  that  the  pesticide  poses  an 
"imminent  hazard"  to  humans  or  the 
environment.  "Imminent  hazard"  is 
defined  by  the  statute  to  mean  that: 

"  The  continued  use  of  a  pesticide  during 
the  time  required  for  cancellation  proceed- 
ings would  be  likely  to  result  in  unreason- 
able adverse  effects  on  the  environment  or 
will  involve  unreasonable  hazard  to  the  sur- 
vival of  a  species  declared  endangered  by 
the  Secretary  of  the  Interior  under  Pub.  L. 
94-135. 

As  discussed  above,  "unreasonable 
adverse  effects  on  the  environment" 
means  that  the  risks  from  use  of  a  pes- 
ticide outweigh  the  benefits  of  its  use. 
Thus,  in  order  to  find  an  imminent 
hazard,  it  is  necessary  to  find  that  the 
risks  of  tise  during  the  period  likely  to 
be  required  for  cancellation  proceed- 
ings appear  to  outweigh  the  benefits. 
The  Administrator  may  not  suspend  a 
pesticide  without  having  issued  a 
notice  of  his  intention  to  cancel  the 
registration,  or  to  change  the  classifi- 
cation, of  the  pesticide. 

Suspension  is  the  Administrator's 
tool  for  quickly  correcting  a  situation 
which  endangers  public  health.  The 
courts  have  repeatedly  held  that  "the 
function  of  a  suspension  decision  is  to 
make  a  preliminary  assessment  of  evi- 
dence, and  probabilities,  not  an  ulti- 
mate resolution  of  difficult  issues" 
(.Eni'ironmental  Defense  Fund  v.  Envi- 
ronmental Protection  Agency,  supra. 
510  P.2d  at  1^98).  "It  is  enough  if 
there  is  a  substantial  likelihood  (em- 
phasis in  original)  that  serious  harm 
will  be  experienced  during  the  year  or 
two  required  in  any  realistic  projection 
of  the  administrative  (cancellation) 
process"  I  Environmental  Defense 
Fund,  Inc.  v.  Environmental  Protec- 
tion Agency.  510  F.2d  1292,  1297,  (D.C. 
Cir.  1975)  quoting  from  Environmen- 
tal Defense  Fund,  Inc..  v.  Environmen- 
tal Protection  Agency,  supra.  465  F.2d 


540  (DC.  Cir.  1972)).  Moreover,  the 
registrant  bears  the  burden  of  proof 
during  a  suspension  proceeding  t>e- 
cause.  as  indicated  above,  the  burden 
of  proof  under  FIFRA  always  resides 
with  the  proponent  of  registration 
throughout  the  life  of  a  registraton. 
(See.  e.g..  Environmental  Defense 
Fund  V.  Environrnental  Protection 
Agency.  510  F.2d  at  1297:  Environmen- 
tal Defense  Fund  v.  Environmental 
Protection  Agency,  supra,  465  F.2d  at 
532.) 

C.  TYPES  or  SUSPENSION  PROCEEDINGS 

In  this  order,  I  have  begun  emergen- 
cy suspension  proceedings.  This  is  not 
the  only  type  of  suspension  provided 
in  FIFRA.  Section  6(c)  provides  for 
two  kinds  of  suspension  proceedings: 
ordinary  suspensions  (FIFRA  Section 
6(c)(2))  and  emergency  suspensions 
(FIFRA  Section  6(cM3)).  I  have  chosen 
to  discuss  both  kinds  of  suspension  be- 
cause the  procedures  applicable  to 
each  action  are  intertwined  and  t>e- 
cau.se  of  the  complexity  of  the  suspen- 
sion provision  as  a  whole. 

(1)  Ordinary  Suspensions.  The  Ad- 
ministrator may  begin  an  ordinary 
suspension  when  he  finds  that  action 
is  required  to  prevent  an  "imminent 
hazard."  An  ordinary  suspension  is  not 
effecitve  immediately:  instead,  the  Ad- 
ministrator Ls  required  to  give  regis- 
trants notice  of  his  intent  to  suspend 
and  to  allow  five  days  for  them  to  re- 
quest a  hearing.  Only  a  registrant  may 
request  a  hearing.  If  a  hearing  is  not 
requested  within  five  days,  the  suspen- 
sion order  becomes  final  and  is  not  re- 
viewable by  a  court.  If  a  hearing  is  re- 
quested, the  Administrator  is  required 
to  convene  an  expedited  proceeding  at 
which  other  interested  persons  can  in- 
tervene. The  sole  issue  at  a  hearing  is 
whether  an  imminent  hazard  in  fact 
exists.  The  procedures  for  conducting 
the  hearing,  with  limited  exceptions 
discussed  below,  parallel  the  hearing 
procedures  for  an  emergency  suspen- 
sion. The  Administrator  decides 
whether  to  affirm  his  imminent 
hazard  determination  at  the  conclu- 
sion of  the  hearing;  if  he  does,  he 
issues  a  suspension  order.  This  order  is 
accompanied  by  a  notice  of  intent  to 
cancel  th»'  registration,  or  to  change 
the  classification,  of  a  pesticide  (if  one 
has  not  previously  been  issued).  A 
final  order  on  suspension  following  a 
hearing  is  reviewable  in  the  Court  of 
Appeals. 
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(2)  Emergency  Suspensions.  Before 
issuing  an  emergency  suspension 
order,  the  Administrator  is  required  to 
make  two  findings:  (1)  That  the  pesti- 
cide poses  an  "imminent  hazard"  and 
(2)  that  an  "emergency"  exists.  An 
"emergency"  exists  when  the  situation 
"does  not  permit  (the  Administrator) 
to  hold  a  hearing  before  suspending" 
(FIFRA  Section  6(cK3).  7  U.S.C. 
136d(cK3)).  The  agency  Interprets  this 
statutory  provision  to  mean  that,  if 
the  threat  of  harm  to  humans  and  to 
the  environment  is  so  immediate  that 
the  continuation  of  a  pesticide  use  is 
likely  to  result  in  unreasonable  ad- 
verse effects— I.e..  the  risks  outwlegh 
the  benefits— during  a  suspension 
hearing,  the  registration  of  any  prod- 
uct for  that  use  may  be  suspended  im- 
mediately.* 

An  emergency  suspension  order  is 
issued  without  prior  notice  to  regis- 
trants and  takes  effect  immediately:  it 
remains  in  effect  until  the  cancella- 
tion decision  if  no  expedited  hearing  is 
requested.  If  an  expedited  hearing  is 
requested  on  the  issue  of  imminent 
hazard,  the  emergency  order  continues 
in  effect  imtil  the  Issuance  of  a  final 
suspension  order.  Registrants  are 
given  five  days  to  request  an  expedited 
hearing.  The  hearing  stage  Ls  to  t>egin 
within  five  days  of  the  agency's  re- 
ceipt of  the  hearing  request.  Unlike 
the  ordinary  suspension  situation,  no 
party  other  than  the  registrant  and 
the  Agency  may  participate  in  the  ex- 
pedited *  hearing  on  the  emergency 
order,  except  to  file  briefs.  The  proce- 
dures for  conducting  the  hearing  are 
otherwise  the  same  as  in  an  ordinary 
suspension.  For  both  types  of  suspen- 
sion, the  hearing  is  to  be  conducted  in 
accordance  with  5  U.S.C.  Section 
554.556  and  557  except  that  the  presid- 
ing officer  need  not  t»e  a  certified 
hearing  examiner.  For  both  types  of 
suspension,  the  presiding  officer  shall 
have  ten  days  from  the  conclusion  of 
the  presentation  of  evidence  to  submit 
recommended  findings  and  conclu- 
sions to  the  Administrator.  The  Ad- 
ministrator shall  then  have  seven  days 
to  issue  a  final  order  on  the  issue  of 
suspension. 

FIFRA  provides  for  a  si}eclal  appeal 
of  an  emergency  suspension  order  to 
the  District  Court.  If  an  administra- 
tive hearing  is  requested,  an  emergen- 
cy suspension  order  is  subject  to  im- 


mediate review  in  District  Court  by 
the  registrant  or  by  other  interested 
persons  with  the  registrant's  consent. 
On  the  other  hand,  if  no  request  for  a 
hearing  before  the  Agency  is  made, 
the  emergency  order  becomes  final 
and  is  not  reviewable  by  any  court 
(FIFRA  Section  6(c)(2).  6(cK3)).  The 
District  Court  action  may  occur,  si- 
multaneously with  the  suspension  pro- 
ceeding before  the  Administrator. 

The  District  Coiul  reviews  only 
whether  the  emergency  finding  is  sup- 
ported. The  standard  for  review  by  the 
District  Court  is  very  narrow— wheth- 
er the  order  of  suspension  is  "arbi- 
trary, capricious,  or  an  abuse  of  discre- 
tion, or  whether  the  order  was  isssued 
in  accordance  with  the  procedures  es- 
tablished by  law"  (FIFRA  Section 
6(cK4)).  If  the  District  Court  finds 
against  the  Agency,  it  may  sUy  the 
suspension  order  until  completion  of 
the  expedited  suspension  hearing. 

The  District  Court  order  may  t>e  ap- 
pealed to  the  Appellate  Court  by 
either  the  Agency  or  the  registrant, 
depending  on  the  outcome.  A  final 
order  on  suspension,  after  a  hearing 
before  the  Agency,  may  be  reveiwed  in 
the  Court  of  Appeals  on  an  expedited 
basis  even  though  related  cancellation 
proceedings  may  not  have  been  com- 
pleted. 

III.  Summary  of  Pindinos 

A.  SUMMARY  OF  FINDINGS  ON  RISK 

Numerous  studies  have  clearly  dem- 
onstrated that  TCDD  and/or  silvex 
contaiminated  with  TCDD  can  pro- 
duce fetotoxic,  teratogenic,  and  car- 
cinogenic effects  in  experimental  ani- 
mals which  have  been  exposed  to 
these  chemicals.  I  find  that  the  occur- 
rence of  these  effects  in  test  animals 
indicates  that  humans  who  are  ex- 
posed to  TCDD  and/or  silvex  may  ex- 
perience comparable  effects. 

A  recent  epidemiological  study  re- 
ported that  women  living  in  the  vicini- 
ty of  Alsea.  Oregon  (an  area  where 
2.4.5-T  and  silvex  were  extensively 
used)*  have  a  statistically  significant 
higher  incidence  of  spontaneous  alx>r- 
tions  (miscarriages)  than  women  living 
in  a  control  area.  Specifically,  the 
study  shows  that: 

(1)  The  spontaneous  at>ortion  index 
for  the  Alsea  Study  area  where  2,4,5-T 
is  used  is  significantly  higher  than  the 
index  for  urban  or  rural  control  areas 
where  there  is  little  or  no  known  use 
of  2,4.5-T. 


(2)  There  is  a  significant  increase  in 
the  abortion  index  in  the  study  area 
relative  to  the  control  area  in  the 
months  of  June  and  July.  This  In- 
crease follows  by  approximately  two 
months  a  period  in  March  and  April 
when  2,4,5-T  is  used  to  control  vegeta- 
tion in  the  forested  areas  in  which  • 
these  women  live. 

(3)  SUtistical  analyses  of  these  daU 
indicate  that  there  is  a  significant  cor- 
relation between  2,4,5-T  used  in  the 
study  area  during  the  spraying  season 
and  the  subsequent  increase  in  the 
spontaneous  abortion  index  in  the 
study. 

This  relationship  between  exposure 
to  2,4,5-T  spraying  and  an  Increased 
incidence  of  miscarriages  in  humans  is 
not  surprising.  This  Is  the  same  rela- 
tionship that  has  been  demonstrated 
to  exist  in  test  animals  through  nu- 
merous animal  studies.  While  there 
are  imcertalnties  concerning  the 
amoimt  of  2,4,5-T  and/or  TCDD  to 
which  the  Study  area  women  may 
have  been  exposed  and  concerning  the 
precise  route  (or  routes)  of  human  ex- 
posure, the  statistically  significant  in- 
cidence of  miscarriages  described 
above  makes  it  reasonable  for  the 
Agency  to  conclude  that  these  women 
in  the  Alsea  study  area  were  exposed 
to  2.4.5-T.  In  addition,  because  of  the 
relative  toxicities  of  2.4,5-T  and 
TCDD.  the  Agency  concludes  that  it  is 
reasonable  to  assume  that  any  adverse 
reproductive  effects  attributable  to 
low-level  exposure  to  2,4,5-T  are  pri- 
marily due  to  its  contaminant,  TCDD. 
Since  silvex  contains  TCDD,  the 
Agency  may  reasonable  assume  that 
exposure  to  silvex  may  also  cause  ad- 
verse reproductive  effects. 

Therefore,  the  Agency  concludes 
that  it  is  also  reasonable  to  assume 
that  individuals  may  be  exposed  to 
silvex  and/or  TCDD  who  frequent  or 
live  in  areas  where  silvex  is  used  in 
ways  and  imder  conditions  which  may 
cause  them  to  experience  exposure  op- 
portunities qualitatively  similar  to 
those  experienced  by  the  Study  area 
women.  The  Agency  has  concluded 
that  silvex  use  patterns  involving  ex- 
posure opportimities  qualitatively  sim- 
ilar to  those  experienced  by  the  Study 
area  women  are  the  forestry,  rights-of- 
way,  pasture,  home  and  garden,  com- 
mercial/omamentai turf  and  aquatic 
weed  control/ditch  bank  uses  of  silvex. 


•The  term  "emergency"  U  not  defined  by 
PIFRA.  and  the  statute  In  the  emergency 
suspension  section  does  not  specifically  re- 
quire the  Agency  to  balance  l)enefit8  against 
health  and  environmental  risk  of  pesticide 
use.  An  alternative  reading  would  be  that  an 
emergency  exists  whenever  a  serious  risk 


could  result  from  pesticide  use  during  tHe 
time  for  conducting  a  suspension  hearing. 
However,  for  the  purpose  of  this  proceeding 
I  have  decided  to  consider  the  risks  and 
benefits  In  ordering  an  emergency  suspen- 
sion. Just  as  I  balance  risks  and  benefits  in 


deciding  whether  to  register  a  pesticide  or 
to  take  the  pesticide  off  the  market  through 
a  cancellation  or  ordinary  suspension  order. 
FIFRA  Is  a  risk/benefit  sUtute.  and  I  see  no 
reason  to  depart  from  this  balancing  test  in 
issuing  emergency  suspension  orders. 


tfOISTHI.  VOL  44,  NO.  51— TMUtSDAY.  MAtCH  IS,  1979 


15900 

The  Agency  has  identified  pesticide 
applicators  and  persons  Involved  in 
pesticide  application  support  activities, 
and  persons  living  in  or  frequenting, 
areas  of  silvex  use  as  the  principal 
groups  of  individuals  who  may  be  ex- 
posed as  a  result  of  the  forestry, 
rights-of-way,  and  pasture  uses  of 
silvex.  Based  upon  the  animal  test 
data  and  other  information,  including 
the  Alsea  study,  the  Agency  has  con- 
cluded that  individuals  exposed  to 
silvex  and/or  TCDD  may  experience 
adverse  reproductive  effects  and 
cancer.  Accordingly,  the  Agency  con- 
cludes that  it  is  prudent  to  regard  indi- 
viduals who  may  experience  exposures 
qualitatively  similar  to  those  experi- 
enced by  the  Study  area  women  as  a 
result  of  the  forestry,  rights-of-way, 
pastures,  home  and  garden,  commer- 
cial/ornamental turf  and  aquatic  weed 
control/ditch  bank  uses,  as  individuals 
who  may  suffer  reproductive  effects  or 
cancer  as  a  result  of  these  uses  of 
silvex. 

B.  SUMMARY  OF  FINDINGS  ON  BENEFITS 
DURING  THE  CANCELLATION  PROCEEDINGS 

The  suspended  uses  (forestry,  rights- 
of-way,  pastures,  home,  aquatic  weed 
control /ditch  bank,  and  commercial/ 
ornamental  turf)  comprise  about  67% 
of  the  estimated  2.8  to  3.3  million 
pounds  of  silvex  used  in  the  United 
States. 

I  find  that  the  economic  impact  of 
either  an  initial  3'/j  month  emergency 
suspension  or  a  2-year  suspension  will 
be  significant,  based  on  several  consid- 
erations. The  inherent  flexibility  in 
the  treatment  schedules  permits 
delays  in  treatment  during  the  suspen- 
sion period.  Alternative  chemicals,  me- 
chanical, and  manual  control  treat- 
ments are  available  and  are  currently 
being  used.  Even  though  these  alter- 
natives may  not  generally  be  as  cost- 
effective  as  silvex,  their  availability 
will  minimize  the  impacts  of  the  sus- 
pension period.  The  major  significance 
of  a  silvex  suspension  is  that  silvex 
would  not  be  available  for  more  exten- 
sive use  on  forest  and  pasture  sites  as 
an  alternative  for  2,4,5-T. 

( 1 )  Forestry.  Use  of  silvex  in  forestry 
is  primarily  for  release  of  young  coni- 
fers and  site  preparation  activities. 
However,  silvex  is  not  widely  used  be- 
cause of  its  relatively  limited  control 
spectrum  and  toxicity  to  pines.  The 
only  extensive  forestry  use  of  silvex  in 
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recent  years  has  been  by  the  Bureau 
of  Land  Management  In  Western 
Oregon.  (Use  of  2,4,5-T  and  picloram 
was  prohibited  or  restricted  by  the  In- 
terior Department  in  1970). 

Several  chemical,  mechanical  (in- 
cluding controlled  burning)  and  combi- 
nation methods  are  available  as  alter- 
natives for  site  preparation.  Only 
silvex,  2,4,5-T  and  2,4-D  are  preferred 
for  the  release  of  conifers:  however, 
for  this  purpose  2,4-D  has  the  most 
limited  control  spectrum.  Manual 
methods  are  also  available  for  release 
activities. 

I  find  that  the  suspension  of  the  for- 
estry uses  of  silvex  for  a  3'/4  month  or 
2-year  period  would  not  have  any  sig- 
nificant economic  impact,  because  the 
principal  past  users,  the  United  States 
Department  of  the  Interior  and  Forest 
Service,  have  recently  almost  com- 
pletely discontinued  use  of  the  herbi- 
cide. Both  agencies  have  already  ab- 
sorbed the  additional  costs  of  using  al- 
ternatives. 

(2)  Rights-of-way.  Silvex  is  used  to 
control  woody  and  herbaceous  plants 
on  railroads,  highways,  electric  trans- 
mission lines  and  pipelines.  Chemical, 
mechanical  and  manual  methods  of 
control  are  often  combined  for  use  on 
rights-of-way  acreage,  with  manual 
and  mechanical  methods  the  most 
commonly  used. 

If  silvex  were  not  available,  users 
would  use  alternative  herbicides,  since 
combinations  of  these  provide  equiva- 
lent control,  and  are  cheaper  than 
silvex.  Therefore,  I  find  that  suspen- 
sion of  silvex  use  for  3Vt  months  or 
two  years  on  rights-of-way  would  have 
no  economic  impact. 

(3)  Pasture.  Silvex  weed  control  in 
pastures  is  now  practiced  on  only  a 
very  small  proportion  of  the  nation's 
pasturelands.  Generally,  users  prefer 
other  chemical  herbicides  to  silvex  for 
use  in  pastures.  There  are  effective 
chemicals  and/or  mechanical  control 
alternatives,  although  these  alterna- 
tives may  be  more  expensive  than 
silvex. 

If  silvex  were  not  available,  current 
users  would  probably  adopt  one  of  the 
alternative  herbicides.  In  so  doing, 
their  incomes  may  be  reduced  by  the 
small  additional  cost  of  using  the  al- 
ternative. I  find  that  this  impact  of  a 
hk  month  or  2-year  suspension  would 
be  nominal. 

(4)  Commercial/Omamental    Turf. 


Silvex  use  on  ornamental  turf  (golf 
courses,  parks,  athletic  fields,  etc.) 
may  be  as  high  as  two  million  pounds. 
Use  on  golf  courses  is  extensive.  Silvex 
is  generally  applied  in  combination 
with  other  herbicides.  Use  of  combina- 
tions of  the  same  herbicides,  without 
silvex.  is  estimated  to  be  as  effective 
and  comparably  priced. 

Without  silvex.  users  would  shift  to 
the  readily  available  alternatives.  I 
find  that  the  economic  impacts  on  this 
group  of  users  would  be  minimal  if 
silvex  were  suspended  for  3Vt  months 
or  two  years. 

(5)  Home  and  Garden.  Most  home- 
owner use  of  herbicides  in  the  United 
States  is  for  control  of  weeds  in  lawns. 
Less  than  25%  of  the  U.S.  homeowners 
use  herbicides.  As  with  use  on  com- 
mercial/ornamental turf,  silvex  is  usu- 
ally used  on  lawns  in  combinations 
with  other  herbicides.  These  combina- 
tions are  considered  equally  as  effec- 
tive without  silvex,  and  comparatively 
priced. 

If  silvex  were  no  longer  available, 
homeowners  would  switch  to  the  alter- 
native combinations.  I  find  that  the 
impact  of  suspension  for  3'/2  months 
or  two  years  would  be  negligible. 

(6)  Aquatic  Weed  Control/Ditch 
Bank.  Silvex  is  used  to  control  aquatic 
weeds  in  static  water  areas  used  for 
recreation  and  in  farm  ponds  used  for 
watering  livestock.  It  controls  sub- 
merged, emerged  and  floating  weeds. 
Essentially  all  weeds  controlled  by  this 
use  of  silvex  are  sensitive  to  other 
aquatic  herbicides  or  biological  agents. 

Silvex  is  also  applied  to  drainage 
ditch  banks  and  canal  levees.  Al- 
though there  are  no  known  chemical 
alternatives  for  control  of  a  few  of  the 
weed  pests  found  in  these  areas,  there 
are  registered  chemicals  which  are  ef- 
fective against  many  of  them.  Manual 
and  mechanical  methods  are  also 
available. 

I  find  that  the  suspension  of  silvex 
for  3^2  months  or  two  years  would  not 
be  a  significant  economic  burden  on 
users  for  control  of  weeds  in  static 
bodies  of  water,  because  of  the  avail- 
ability of  effective,  economical  alter- 
natives. The  effect  of  a  suspension  on 
ditch/canal  users  would  be  somewhat 
greater  because  of  the  resistant  weeds. 
Nonetheless,  I  find  that  the  impact  of 
the  suspension  of  silvex  would  be 
nominal. 


C.  SUlfMAHT  or  FINDINGS  OH  IMHIRENT 
HAZARD 

(1)  Forestry  Use.  In  order  to  find  an 
imminent  hazard,  I  must  find  that  the 
risks  of  use  during  the  period  likely  to 
be  required  for  cancellation  proceed- 
ings appear  to  outweigh  the  benefits. 
The  Alsea  study,  establishing  correla- 
tion between  use  of  2.4,5-T  in  forest 
management  and  miscarriages  in 
humans,  coupled  with  animal  studies 
showing  similar  effects.  Indicates  that 
there  is  a  substantial  likelihood  that 
serious  harm  could  result  to  persons 
with  qualitatively  similar  exposure 
from  the  forestry  use  of  2.4,1S-T.  Be- 
cause of  the  high  probability  that  the 
adverse  effects  attributable  to  low 
levels  of  2.4.5-T  are  primarily  due  to 
its  TCDD  contaminant,  comparable 
exposure  to  the  TCDD  contaminant  in 
silvex  would  result  in  similar  risk  po- 
tentials. 

At  this  point,  because  of  the  volun- 
tary discontinuation  of  the  forestry 
uses  of  silvex  by  the  major  users, 
there  appear  to  be  no  risks  or  benefits 
of  its  use  during  a  cancellation  pro- 
ceeding. However,  since  forestry  use  of 
2.4,5-T  is  being  suspended,  the  real 
possibility  of  the  reinstatement  of 
silvex  must  be  considered.  In  that 
event,  I  conclude  that  the  risks  of  the 
forestry  uses  of  silvex  outweigh  the 
benefits.  The  economic  impacts  of  sus- 
pension would  t>e  small  because  of  the 
flexibility  of  treatment  schedules  and 
the  availability  of  alternatives.  Hence. 
I  find  that  an  imminent  hazard  exists 
for  the  forestry  use  of  silvex. 

(2)  The  Rights-of-Way  Use.  The  use 
patterns  of  silvex  for  rights-of-way  use 
create  the  same,  or  greater,  potential 
for  human  exposure  as  the  forestry 
use.  Hence,  the  rights-of-way  use  re- 
sults in  a  hazard  to  human  health 
which  in  my  Judgment  outweighs  the 
corresponding  benefits.  A  use  morato- 
rium during  the  cancellation  proceed- 
ings would  not  have  a  significant  eco- 
nomic impact  because  many  rights-of- 
way  managers  are  likely  to  use  alter- 
nate chemicals  which  are  available 
and,  taken  as  a  whole,  are  relatively 
similar  in  cost  and  effectiveness. 
Therefore.  I  find  that  an  imminent 
hazard  exists  for  the  rights-of-way  use 
of  silvex  during  the  cancellation  pro- 
ceedings. 

(3)  Pasture  Use.  The  use  of  silvex  on 
pastures  results  in  a  lower  potential 
for  exposure  than  the  use  of  silvex  in 
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forestry  because  silvex  is  applied  in 
pastures  for  spot  treatment  by  knap- 
sack spraying  equipment.  The  forestry 
use  involves  substantial  application  by 
aerial  methods,  which  have  a  greater 
potential  for  creating  drift  than  does 
ground  equipment. 

The  benefits  of  posture  use  of  silvex 
are  marginal.  Silvex  weed  control  is 
practiced  on  a  very  small  portion  of 
pasture  acreage,  showing  the  relative 
unimportance  of  the  chemical  for  this 
purpose.  Moreover,  there  are  effective 
chemical  and/or  mechanical  control 
alternatives.  Hence,  it  is  readily  apar- 
ent  that  the  risks  to  human  health 
outweigh  the  benefits  of  use  during 
the  cancellation  proceeding.  Accord- 
ingly. I  find  that  the  use  of  silvex  on 
pastures  results  in  an  imminent 
hazard. 

(4)  Commercial/Omamental  Turf. 
The  use  of  silvex  on  commercial  and 
ornamental  turf  creates  the  potential 
for  the  same,  or  greater,  exposure  to 
humans  as  the  forestry  use.  and  there- 
fore presents  a  comparable  hazard  to 
human  health.  Although  use  on  com- 
mercial and  ornamental  turf  repre- 
sents the  largest  single  use  of  silvex.  a 
suspension  of  this  use  would  not  have 
a  significant  economic  Impact.  Users 
would  switch  to  readily  available,  ef- 
fective, economical  alternatives. 
Therefore.  I  find  that  an  imminent 
hazard  exists  for  commerdal/oma- 
mental  turf  uses  of  silvex  during  the 
cancellation  proceedings. 

(5)  Home  and  Garden  Use.  If  the 
forestry  use  of  silvex  creates  a  poten- 
tial health  hazard  for  humans,  the 
home  and  garden  use  has  an  even 
greater  hazard  potential.  In  home  ap- 
plication, there  are  the  additional 
problems  of  hand  application  by  a 
nonprofessional,  unlimited  application 
frequency  and  rates,  and  high  prob- 
ability of  bystanders.  The  available  al- 
ternatives to  silvex  for  home  and 
garden  use  are  effective  and  economi- 
caL  Because  the  potential  risks  from 
home  and  garden  use  of  silvex  during 
the  course  of  a  cancellation  proceed- 
ing far  outweigh  any  of  the  benefits  of 
its  use.  I  find  that  an  Imminent  hazard 
exists  relative  to  this  use. 

(6)  Aquatic  Weed  Control/Ditch 
Bank.  SUvex  use  for  the  control  of 
aquatic  weeds  has  the  potential  for 
human  exposure  equal  to  or  greater 
than  that  likely  from  forestry  use.  In 
addition  to  the  exposure  possibly  re- 
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suiting  from  the  actual  application  of 
the  herbicide,  there  is  the  possibility 
of  exposure  from  contact  with  the 
treated  water.  The  suspension  of  the 
aquatic  uses  of  silvex  for  static  bodies 
of  water  would  have  no  significant  eco- 
nomic Impact,  because  of  the  availabil- 
ity of  alternatives;  the  suspension  of 
uses  for  drainage  ditch  banks  and 
canal  levees  would  result  In  a  nominal 
economic  Impact.  Nevertheless,  when 
viewed  as  a  whole,  I  find  that  the  po- 
tential risks  of  these  uses  outwelght 
the  benefits.  Therefore,  I  find  that  an 
imminent  hazard  exists  for  the  period 
of  the  cancellation  proceeding  relative 
to  these  uses. 

D.  SUUMASY  OF  TTimUIGS  OH  mSRCCRCT 

As  previouswly  discussed,  I  have  in- 
terpreted the  statutory  provision  on 
emergency  suspensions  (FIFRA  Sec- 
tion 6(cK3))  to  require  a  preliminary 
balancing  of  risks  against  benefits  of 
use  during  the  time  for  holding  a  sus- 
pension hearing.  Hence,  an  emergency 
finding  involves  two  issues:  (1)  Imme- 
diate intervention  is  required  because 
there  is  not  time  to  hold  a  suspension 
hearing  before  the  next  period  of  pes- 
ticide use;  and  (2)  the  risks  outweigh 
the  benefits  during  the  time  for  hold- 
ing the  suspension  hearing.  At  the  end 
of  the  suspension  proceeding,  I  have 
discretion  to  affirm,  modify,  or  reverse 
my  suspension  order. 

(1)  Forestry  Use.  There  is  not 
enough  time  to  hold  a  hearing  before 
the  next  forest  spraying  season.  The 
next  spray  season  begins  In  March.  I 
am  advised  that  in  some  parts  of  the 
Pacific  Northwest,  spraying  is  about  to 
begin  or  has  already  begun.  Hence,  as- 
suming silvex  use  on  forests  poses  un- 
reasonable adverse  effects,  immediate 
action  Is  required  to  stop  silvex  use. 

The  risks  posed  by  silvex  forestry 
use  clearly  outweigh  the  benefits  of 
use  during  the  suspension  proceeding 
which  Is  anticipated  to  run  from 
March  through  June  (see  discussion  in 
Section  V  below).  The  Alsea  study  sug- 
gests that  persons  In  the  vicinity  of 
forest  spray  are  being  exposed  to 
TCJDD-contalnlng  herbicides,  and  con- 
sequently suffer  a  potential  risk  from 
their  use.  Many  scheduled  silvex  treat- 
ments can  be  deferred  for  the  duration 
of  cancellation  proceedings.  There- 
fore, those  treatments  can  be  deferred 
during  the  suspension  proceedings.  In 
any  case,  alternatives  are  often  avalla- 
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ble  for  use  in  areas  where  treatment  is 
deemed  essential. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  forestry  use  of  silvex. 
Therefore,  I  am  ordering  immediate 
suspension  of  all  silvex  registrations 
for  these  uses  of  silvex. 

(2)  Rights-of-way  Use.  Silvex  Is  ap- 
plied on  rights-of-way  (railways,  high- 
ways, electric  transmission  lines,  and 
pipelines)  during  the  spring  growth 
season,  which  is  due  to  start  in  March 
in  some  parts  of  the  country.  Addition- 
ally, some  methods  of  application  may 
be  year-round.  Hence,  there  is  not 
enough  time  to  hold  a  suspension 
hearing  before  the  period  of  maximum 
use  of  silvex  on  rights-of-way. 

The  rislc  of  silvex  use  outweighs  the 
benefits  during  the  time  for  holding 
the  suspension  proceedings.  As  indi- 
cated earlier,  silvex  poses  a  severe 
health  rislc  to  people  living,  worliing. 
or  passing  through  affected  rights-of- 
way  areas:  on  the  other  hand,  the 
benefits  of  use  during  the  suspension 
proceedings  are  very  small.  On  areas 
scheduled  for  treatment,  treatment 
can  generally  be  postponed  for  the  an- 
ticipated ZVt  month  duration  of  a  sus- 
pension proceeding.  Incremental 
growth  during  the  time  required  to 
hold  a  suspension  hearing  is  unlikely 
to  be  so  great  that  treatment  could 
,not  be  deferred.  Furthermore,  there 
are  effective  and  economical  alterna- 
tives for  the  small  number  of  instances 
where  weed  growth  would  interfere 
with  equipment  or  endanger  the 
safety  of  a  system's  users. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  rights-of-way  use  of 
silvex.  Therefore.  I  am  ordering  an  im- 
mediate suspension  of  all  silvex  regis- 
trations for  the  use  of  silvex  on  rights- 
of-way. 

(3)  Pasture  Use.  The  application  of 
silvex  to  restrict  weed  growth  on  pas- 
tures is  expected  to  occur  In  March  in 
some  parts  of  the  country  and  in  even 
more  areas  before  the  anticipated 
completion  of  the  suspension  proceed- 
ing in  June.  Hence,  emergency  meas- 
ures are  required  to  prevent  human 
exposure  to  silvex  from  pasture  use 
during  the  suspension  hearing. 

As  previously  noted,  the  risk  to 
humans  from  silvex  use  on  pastures  is 
roughly  comparable  to  the  risk  to 
people  in  treated  forest  areas.  On  the 
other  hand,  the  benefits  of  use  during 
the  3-  to  4-month  suspension  period 
are  virtually  nil.  Treatment  can  most 
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certainly  be  postponed  during  this 
short  period.  In  any  case,  there  are  ef- 
fective chemical  and/or  mechancial 
control  alternatives  which  can  be  used 
In  areas  where  treatment  cannot  be 
postponed. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  pasture  use  of  silvex. 
Therefore.  I  am  ordering  immediate 
suspension  of  all  silvex  registrations 
for  the  use  of  silvex  on  pastures. 

(4)  Commercial/Omametal  Turf. 
Silvex  is  usually  applied  to  commercial 
and  ornamental  turf  during  the  spring 
and  fall  seasons.  Therefore,  a  period 
of  heavy  usage  is  now  pending.  More- 
over, in  some  areas  of  the  country,  use 
can  be  expected  to  be  year-round. 
There  is  not  enough  time  to  hold  a 
suspension  hearing  before  the  period 
of  maximum  use  of  silvex  on  commer- 
cial and  ornamental  turf. 

The  potential  risks  to  human  health 
from  the  use  of  silvex  on  commercial/ 
ornamental  turf  outweigh  the  benefits 
of  use  during  the  time  necessary  to 
hold  a  suspension  proceeding.  As  indi- 
cated above,  the  use  of  silvex  on  orna- 
mental turf  during  this  period  would 
pose  at  least  the  same  hazard  as  for- 
estry use  for  a  similar  period.  The 
benefits  of  use  during  the  time  re- 
quired for  a  suspension  proceeding 
would  be  minimal.  In  most  cases  where 
treatment  was  necessary  during  this 
period,  users  would  switch  to  alterna- 
tives which  are  effective  and  compara- 
bly priced. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  use  of  silvex  on  com- 
mercial/ornamental turf.  Therefore,  I 
am  ordering  an  immediate  suspension 
of  all  silvex  registrations  for  the  use  of 
silvex  on  commercial/ornamental  turf. 

(5)  Home  and  Garden.  Home  and 
garden  use  of  silvex  normally  occurs  in 
the  spring  and  fall.  However,  as  in 
commercial/ornamental  turf  use.  ap- 
plication could  be  year-round  in  some 
areas  of  the  country.  Therefore,  be- 
cause of  the  nearness  of  a  major  usage 
period,  and  the  probability  of  continu- 
ous use  in  certain  sections  of  the  coun- 
try, emergency  measures  are  necessary 
to  prevent  possible  substantial  human 
health  hazards  during  the  course  of 
the  suspension  hearing. 

As  previously  indicated,  the  poten- 
tial threat  to  humans  Is  probably 
greater  from  the  home  and  garden  use 
of  silvex  than  from  its  forestry  use. 
The  fact  that  use  of  silvex  by  home- 


owners is  almost  entirely  aesthetic, 
rather  than  for  other  purposes,  indi- 
cates that  the  economic  benefits  of 
their  use  are  marginal  at  any  time. 
For  the  few  areas  where  some  control 
method  may  be  necessary  during  the 
period  of  the  suspension  proceeding, 
effective  and  economical  alternatives 
are  available. 

Accordingly.  I  find  that  an  emergen- 
cy exists  for  the  home  and  garden  uses 
of  silvex.  Therefore,  I  am  ordering  an 
immediate  suspension  of  all  silvex  reg- 
istrations for  this  purpose. 

(6)  AQuatic  Weed  Control/Ditch 
Bank.  The  application  of  silvex  to  re- 
strict aquatic  weed  growth  is  generally 
begun  in  the  spring  and  continued 
through  early  simuner.  Hence,  there  is 
insufficient  time  to  hold  a  susi>ension 
hearing  before  humans  are  exposed  to 
the  potential  risks  to  their  health  due 
to  this  use  of  silvex. 

The  potential  human  risks  from  the 
aquatic  use  of  silvex  during  the  sus- 
pension hearing  clearly  outweigh  the 
benefits  of  use  during  that  limited 
period.  The  human  health  hazard  is  at 
least  as  great  as  that  from  forestry 
use.  The  benefits  to  be  derived  from 
the  aquatic  use  of  silvex  during  a  sus- 
pension hearing  are  very  small'.  In 
most  instances,  the  use  of  any  herbi- 
cide could  be  deferred  for  this  short 
period  of  time.  However,  for  static 
water  areas  where  some  herbicidal  use 
would  be  necessary,  there  are  available 
chemical  alternatives;  for  the  few 
drainage  ditch  and  canal  levee  areas 
which  contain  pests  resistant  to 
chemical  alternatives,  manual  meth- 
ods could  be  used. 

Accordingly,  I  find  that  an  emergen- 
cy exists  for  the  aquatic  weed  control/ 
ditchbank  use  of  silvex.  Therefore,  I 
am  ordering  an  immediate  suspension 
of  all  silvex  registrations  for  these 
purposes. 

IV.  Detailed  Findings  Concerning 
Imminent  Hazard  and  Emergency 

In  Section  III  of  this  notice.  I  have 
presented  a  summary  of  my  findings 
that  an  imminent  hazard  and  emer- 
gency exist  for  the  forestry,  rights-of- 
way,  pasture,  home  and  garden,  aquat- 
ic weed  control/ditch  bank,  and  com- 
mercial/ornamental turf  uses  of 
silvex.  The  data,  information,  and 
analyses  upon  which  these  findings 
are  based  are  detailed  below. 


A.  FINDINGS  RELATING  TO  ADVERSE 
EFFECTS  IN  TEST  ANIMALS 

(1)  Adverse  Reprt>ductive  Effects  in 
Test  Animals.  This  section  presenU 
the  test  animal  data  upon  which  I 
relied  In  finding  that  exposure  to 
TCDD  and/or  silvex  is  likely  to  result 
in  adverse  reproductive  effects  in 
humans.  Except  as  specified  below, 
these  data  were  derived  from  studies 
In  which  pregnant  rodents  or  primates 
were  orally  exposed  to  the  test  sub- 
stance during  the  second  trimester  of 
the  gestational  period.  The  pregnant 
rodents  were  sacrificed  shortly  before 
parturition,  and  live  fetuses  were  ex- 
amined for  abnormalities.  The  Agency 
has  extracted  key  data  for  presenta- 
tion in  this  report  of  findings.  Experi- 
mental details  and  descriptions  of  the 
underlying  data  are  available  in  the 
2.4.5-T  RPAR  notice  and  in  the  pub- 
lished literature. 

(a)  Exposure  of  Test  Animals  to 
TCDD.  TCDD  produces  fetotoxic  ef- 
fects such  as  death  and  reduced  fetal 
size;  skeletal  deformities  such  as  cleft 
palate  and  clubfoot;  Injury  to  internal 
organs  such  as  Intestinal  bleeding,  in- 
testinal lesions,  and  abnormal  kidneys; 
and  post-partum  effects  such  as  re- 
duced survival.  These  effects  appear  in 
several  different  rodent  strains  and 
species,  occur  in  all  of  the  litters  in 
some  dose  groups,  and  occur  at  doses 
at  least  as  low  as  0.01  ug  TCDD/kg. 
The  repeated  and  regular  appearance 
of  several  different  forms  of  damage 
to  test  animals  of  several  different 
strains  and  species  indicates  that 
TCDD  Is  a  teratogenic  and  fetotoxic 
agent  in  mammals. 

(i)  Fetotoxic  and  Embryolethal  Ef- 
fects. Fetotoxic  and  embryolethal  ef- 
fects have  l)een  reported  for  at  least 
three  different  mouse  strains,  two  dif- 
ferent rat  strains,  and  one  strain  of 
subhuman  primates  exposed  to  TCDD 
during  gestation.  For  example,  in  stud- 
ies using  generally  low-dose  regimens 
of  TCDD,  Neubert  and  Dillmann  re- 
ported that  resorption  sites  (resorbed 
or  dead  embryos)  occurred  in  54%  (Vu) 
of  the  litters  at  0.3  ug/kg  and  in  100% 
<%)  of  the  litters  at  9.0  ug/kg  for 
NMRI  mice,  compared  to  24-32%  (»Ht 
and  »v.»)  of  litters  exhibiting  resorp- 
tions in  control  animals  which  had  not 
been  exposed  to  TCDD.  Sparschu  et 
al.  reported  resorption  of  100%  (""yno) 
of  the  fetuses  in  Sprague-Dawley  rats 
exposed  to  8  ug  TCDD/kg,  compared 
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to  20%  resorption  (•^09)  of  the  fetuses 
from  the  control  animals.  Khera  and 
Ruddick  reported  100%  CVit)  resorp- 
tion of  fetuses  at  4  ug/kg  and  36% 
CViss)  at  exposures  of  1  ug/kg  in 
Wistar  rats,  compared  to  7%  (Visi  and 
'%»7)  in  the  control  animals.  Smith  et 
al.  reported  resorptions  in  95%  Wit) 
of  the  litters  of  CP-1  mice  exposed  to 
1.0  ug/kg.  compared  to  74%  (»%4)  in 
the  control  animals;  despite  the  high 
control  incidence  of  resorptions  in  this 
study,  the  increased  Incidence  in  the 
experimental  animals  was  sUtlstlcally 
significant.  In  an  abstract  of  a  current 
study,  Schantz  et  al.  (1979)  reported 
57%  (^)  of  pregnant  monkeys  aborted 
and  one  delivered  a  stillbirth.  Two 
others  on  the  50-ppt  diet  failed  to  con- 
ceive, and  two  delivered  normally.  The 
eight  control  animals  all  delivered 
normal  Infants.  Maternal  toxicity  was 
observed  in  some  dose  groups  in  some 
of  these  studies. 

Similar  effects  have  been  reported  at 
higher  dose  levels  of  TCDD.  Neubert 
and  Dillmann  reported  that  a  single 
dose  of  45  ug/kg  to  NMRI  mice  on  day 
6  produced  resorptions  in  100%  (%)  of 
the  viable  litters,  compared  to  resorp- 
tions in  24%  CHs)  of  the  control  lit- 
ters. Courtney  reported  an  average  of 
87%  mortality  In  6  litters  of  CD-I  mice 
orally  exposed  to  200  ug/kg,  compared 
to  an  average  mortality  of  6%  in  15  ve- 
hicle control  litters.  This  investigator 
also  reported  an  average  of  76%  mor- 
Ulity  in  6  litters  of  CD-I  mice  exposed 
subcutaneously  to  200  ug  TCDD,  com- 
pared to  14%  in  the  six  litters  of  con- 
trol animals.  Some  of  these  studies 
also  describe  statistically  significant 
weight  depression  in  the  surviving  em- 
bryos (e.g.,  Sparschu  et  al.). 

These  and  other  studies  also  report 
that  TCDD  had  no  measurable  ad- 
verse effects  at  some  dose  levels  in 
some  strains.  For  example,  Khera  and 
Ruddick  report  no  fetotoxic  effects  at 
0.125  ug/kg  in  Wistar  rats,  and  Neu- 
bert and  Dillmann  report  no  terato- 
genic effects  at  0.3  ug/kg  in  NMRI 
mice.  Courtney  and  Moore  reported 
that  TCDD  had  no  effect  on  fetal 
weight  or  embryonic  mortality  at  0.5 
ug/kg  in  CD  rats,  and  Sparschu  et  al. 
reported  no  effect  at  0.03  ug/kg  in 
Sprague-Dawley  rats. 

Dow  Chemical  Company,  a  silvex 
registrant,  has  recently  completed  a 
study  of  the  effects  of  TCDD  on  re- 
production in  Sprague-Dawley  rats  ex- 
posed to  low  dose  levels  of  this  chemi- 
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cal  for  three  generations.  The  regis- 
trant concluded  that  "impairment  of 
reproduction  was  clearly  evident 
among  rats  ingesting  0.01  or  0.1  ug 
TCDD/kg/day.  Significant  decreases 
were  observed  in  fertility,  litter  size, 
gesUtlon  survival,  post-natal  survival 
and  postnatal  body  weight."  In  addi- 
tion, exposure  to  0.001  ug  TCDD/kg 
per  day  resulted  in  statistically  signifi- 
cant increases  in  the  percentage  of 
pups  dead  at  birth  and/or  dying 
before  the  end  of  three  weeks  of  life  in 
some  generations.' 

Although  the  experimental  proto- 
cols and  strains  differ  for  the  several 
studies  cited,  in  each  case  TCDD  sig- 
nificantly increased  the  incidence  of 
resorbed  embryos  or  stillborn  animals 
relative  to  the  rate  observed  In  control 
animals  not  exposed  to  TCDD.  The 
regular  occurrence  of  embryonic  death 
In  studies  by  different  Investigators  in 
primates  and  in  different  rodent 
strains  Indicates  that  exposure  to 
TCDD  during  mammalian  gestation 
may  result  in  the  death  of  the  em- 
bryos and  related  maternal  reproduc- 
tive failure. 

(ii)  Skeletal  Anomalies.  Skeletal  de- 
fects appear  in  six  studies  involving 
four  different  mouse  strains.  Courtney 
and  Moore  report  the  following  inci- 
dences of  cleft  palate  in  the  indicated 
strains  exposed  to  3  ug/kg  TCDD:  71% 
(Vi)  of  litters  of  C57BL/6  mice,  com- 
pared to  none  (%3)  In  the  controls: 
22%  (%)  in  litters  of  DBA/2  mice  com- 
pared to  none  (%s)  in  the  controls;  and 
30%  (Vio)  for  CD-I  mice,  compared  to 
none  (%)  in  the  controls.  Neubert  and 
DUlman,  also  using  3  ug  TCHDD/kg,  re- 
ported 29%  (%4)  of  the  viable  litters 
had  fetuses  with  cleft  palate  for 
NMRI  mice  compared  to  6%  ('%6o)  of 
the  control  Utters.  Smith  et  al.  report- 
ed cleft  palate  in  71%  O'Vi*)  of  CF-1 
mouse  litters  at  3  ug/kg,  compared  to 
none  (%4)  in  the  controls. 

In  exposures  of  shorter  duration, 
Moore  et  al.  reported  cleft  palate  in 
86%  CVm)  of  C57BL/6  mouse  litters 
exposed  on  days  10-13  to  3  ug/kg, 
compared  to  none  (%7)  in  the  control 
litters.  Neubert  and  Dillmann  reported 
cleft  palate  in  71%  ('%4)  of  litters  of 
NMRI  mice  exposed  to  a  single  45  ug/ 
kg  dose  on  day  11,  compared  to  6% 
(%6)  of  litters  in  the  controls. 

Courtney  and  Moore  reported  no 
cleft  palate  in  any  of  the  litters  in  CD 
rats  exposed  to  0.5  ug/kg.  Similarly. 
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»Dow  Chemical  Company  haa  claimed  that 
the  results  of  this  study  are  "trade  secret"  or 
"confidential."  An  injunction  issued  on  April 
4.  1978.  in  the  case  of  Dow  Chemical  Co.  v. 
Costle.  Ovll  Action  No.  76-10087.  U.S.  Dis- 
trict Court  for  the  Eastern  District  of  Michi- 
gan (Northern  Division),  arguably  precludes 
EPA  from  disclosing  the  daU  from  this  study 
at  the  present  time.  Although  the  relevant 


provisions  of  FIPRA  have  since  been  amend- 
ed to  allow  disclosure  of  data  such  as  this 
(see  e.g..  FIFRA  Section  10(d>  and  10<g)).  the 
Injunction  has  not  yet  been  modified.  EPA 
intends  to  promptly  request  the  Court  to 
modify  the  injunction,  but  until  this  has 
been  done  the  Agency  »ill  not  publicly  dis- 
close the  daU  from  the  study.  The  summary 
presented  in  the  text  of  this  Order  doesjiot. 


In  En>A's  opinion,  constitute  disclosure  of  the 
allegedly  "trade  secret"  daU  submitted  by 
Dow  and  would  not  cause  any  harm  to  Dow's 
legitimate  competitive  interests.  The  daU 
from  the  study  may  be  made  available  to  any 
party  In  a  suspension  or  cancellaton  proceed- 
ing under  an  appropriate  protective  arrange- 
ment. 


UMI 
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Khera  and  Rudilicli.  using  WisUu-  rats, 
reported  that  the  occurrence  of  the 
^eletal  anomalies  in  the  fetuses  ex- 
posed to  2.0  ug/kg  was  comparable  to 
the  rate  for  the  untreated  animals. 

(iii)  Injury  to  Internal  Orjwnt  Expo 
sure  to  TCDD  produced  injury  to  the 
kidneys  and  intestinal  tracts  of  at 
least  five  different  mouse  and  rat 
strains.  Smith  et  al.  reported  28%  (Vi.) 
of  litters  with  kidney  anomalies  at  3 
u^/kg  In  CP-1  mice,  compared^to  none 
(*:m)  in  the  controls.  Moore  et  al.  re- 
ported 100%  ('V,«)  of  litters  with 
kidney  anomalies  in  CS7BL/6  mice  ex- 
posed to  3  ug/kg  on  days  10-13.  com- 
pared to  none  (%7)  in  the  control  lit- 
ters. Courtney  and  Moore  reported 
kidney  anomalies  in  100%  ("So)  of  tht- 
litters  of  CD-I  mice  at  3  ug/kg.  com- 
pared to  33%  (^)  in  the  controls,  and 
67%  (Si)  litters  with  abnormal  kidneys 
in  the  CD  rat  at  0.5  ug/kg  as  com 
pared  to  none  (%)  in  the  control  lit 
ters.  Sparschu  et  al.  reported  hemor- 
rhages or  lesions  in  the  intestine  of 
36%  ('S»)  of  the  fetuses  of  Sprague- 
Dawley  rats  exposed  to  0.5  ug/kg. 
compared  to  none  (%48)  in  the  control 
fetuses. 

(b)  Exposure  of  Test  Animals  to 
Silrex.  Silvex  has  been  8ho«-n  to  pro- 
duce fetotoxic  effects  such  as  fetal 
mortality,  reduced  body  weight,  skel- 
etal anomalies,  and  injury  to  internal 
organs.  The  effects  have  been  ob- 
served In  test  rodent  species  at  mater- 
nal doses  as  low  as  50  mg/kg  (TCDD  < 
0.05  ppm).  These  results  clearly  Indi- 
cate that  silvex  is  fetotoxic  and  terato- 
genic In  mammals. 

Courtney'  reported  significant  inci- 
dences of  Increased  fetal  mortality  and 
reduced  fetal  weight  in  CD-I  mice 
which  had  received  prenatal  exposure 
to  silvex.  Maternal  sul)cutaneous  expo- 
sure to  405  mg/kg  silvex  (TCDD  <  0.1 
ppm)  resulted  in  25%  ("^1112)  fetal  mor- 
tality and  an  average  fetal  weight  of 
0.87  g.  compared  with  control  values  of 
12%  C^wi)  and  1.03  g.  respectively. 
Oral  exposure  to  the  same  dose  result- 
ed in  an  average  fetal  weight  of  0.83  g. 
compared  with  1.01  in  the  controls.  An 
increased  Incidence  of  cleft  palate  was 
also  observed  among  the  treated  fe- 
tuses. Oral  exposure  resulted  in  an  In- 
cidence of  7%  (%»);  subcutftneous  ex- 
posure resulted  in  3%  (%»).  No  cleft 
palates  (%«o)  were  ot)ser^'ed  among  the 
control  animals. 

Dow    Chemical    Company'    studied 


"Courtney.  K.  D.  1977.  Prenatal  effects  of 
herbicides:  Evaluation  by  the  prenatal  devel- 
opment index.  Arch.  Environ.  Cont&m.  Toxi- 
col 6(1)33-48. 

'Dow  Chemical  Co.  has  aUo  requested  con- 
fididentiallty  for  the  results  of  this  study. 
The  diacusion  in  the  footnote  in  Section 
IV.A.  (ixaxi)  of  this  document  applies  to 
these  data. 
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the  reproductive  effects  of  silvex  and 
the  propylene  glycol  butyl  ether  ester 
of  silvex  (sllvex-PGBE),  each  conUin- 
ing  less  than  0.05  ppm  TCDD.  Spra 
gue-Dawley  rats  were  exposed  to  25  to 
100  mg/kg  on  days  6  through  15  of 
gestation.  Significant  effects  on  fetal 
mortality  and  birth  weight  were  ob- 
served in  the  litters  of  treated  dams. 
Skeletal  anomalies,  such  as  cleft 
palate,  retarded  ossification,  and  extra 
cervical  ribs  were  observed  among  the 
exposed  fetuses.  Micropththalmia  (ab- 
normal smallness  of  the  eyeball)  and 
circulatory  system  abnormalities  were 
also  seen.  Similar  effects  were  ob- 
served when  animals  were  dosed  with 
sllvex-PGBE.  or  when  dosed  for  three- 
day  Intervals  during  the  period  of 
early  organogenesis. 

In  each  of  the  studies  cited  above, 
some  maternal  toxic  effects  were  ob- 
served. Courtney  found  some  in- 
creased maternal  weight  gains  and  in- 
creases in  liver  to  l)ody  weight  ratios 
among  the  treated  groups:  Dow  noted 
baldness  (alopecia),  lack  of  appetite 
and  vaginal  bleeding.  However,  the  ex- 
istence of  maternal  toxic  effects  does 
not  negate  the  impact  of  the  oljserved 
Injury  to  and  death  of  the  fetus. 

(2)  Oncoi;enic  Effects  in  Test  Ani- 
mals: Exposure  of  Test  Animals  to 
TCDD.  The  Carcinogen  Assessment 
Group  (CAGl  has  concluded  that 
TCDD  induces  carcinogenic  responses 
in  mice  and  rats  at  exceedingly  low 
dose  levels  and  tl\at  these  effects,  to- 
gether with  data  showing  that  TCDD 
is  mutagenic,  constitute  substantial 
evidence  that  TCDD  is  likely  to  be  a 
human  carcinogen. 

Dow  Chemical  Company,  a  silvex 
registrant,  studied  the  effects  of 
TCDD  on  male  and  female  Sprague- 
Dawley  rats  exposed  to  0.022.  0.220.  or 
2.2  ppb  TCDD.  CAG  agrees  with  the 
registrant's  conclusion  that  there  is  a 
statistically  significant  Increase  In  the 
incidence  of  hepatocellular  carcinoma 
in  female  rats  exposed  to  2.2  ppb 
TCDD.  In  another  study  using  Spra- 
gue-Dawley  rats.  Van  Miller  et  al.  re- 
ported that  I  ppb  and  5  ppb  TCDD 
produced  a  carcinogenic  response  in 
male  Sprague-Dawley  rats.  These  ob- 
servations tend  to  confirm  the  regis- 
trant's observations  that  TCDD  pro- 
du(?es  an  oncogenic  response  In  the 
livers  of  male  Sprague-Dawley  rats.' 
Further,  a  preliminary  report  of  a  not- 
yet-completed  National  Cancer  Insti- 
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tute  study  tends  to  confirm  these  ob- 
servations of  a  carcinogenic  response 
in  rats.  A  contractor  for  the  National 
Cancer  Institute  has  reported  that 
TCDD  is  carcinogenic  In  the  rats  and 
mice  used  in  that  study. 

CAG  also  emphasized  that,  at  low- 
levels.  TCDD  Is  a  potent  Inducer  of 
arylhydrocarbon  hydroxylase.  an 
enzyme  system  that  contains  an 
enzyme  that  is  known  to  mediate  the 
formation  of  epoxides,  compounds 
which  are  potentially  active  carcino- 
genic metalbolltes. 

CAG  also  reported  that  TCDD  Is 
mutagenic  in  the  Ames  test  without 
the  metabolic  activation  system.  Its 
mutagenic  activity  is  exhibited  by  fra- 
meshlft  mutations  caused  by  intercala- 
tion between  l)ase-pairs  of  DNA. 

B.  FIKDINCS  RELATING  TO  RISK  TO 
HUMAlfS 

(1)  Study  of  Miscarriages  in  Alsea. 
Oregon.  The  Alsea  study  detailed 
below  was  performed  taking  into  con- 
sideration only  2.4.5-T  applications 
during  the  reference  period.  Informa- 
tion has  recently  become  available  to 
the  Agency  which  documents  the  use 
of  silvex  in  the  Alsea  area  during  the 
period  of  time  studied.*  However,  even 
without  this  information.  I  would  have 
found  that  the  serious  Implications  of 
this  study  are  as  applicable  to  silvex  as 
to  2.4.5-T.  TCDD,  the  contaminant 
contained  in  both  herbicides,  is  a 
potent  mammalian  fetotoxin  and  tera- 
togen at  very  low  doses.  Conversely, 
silvex  and  2.4.5-T  are  fetotoxic  and 
teratogencic  at  comparatively  high 
doses.  It  is  reasonable  to  assume  that 
the  adverse  human  reproductive  ef- 
fects observed  in  Alsea  which  have 
been  attributed  to  low-level  exposure 
to  2,4,5-T  are  due  primarily  to  the 
TCDD  in  the  2.4.5-T.  Therefore,  since 
silvex  also  contains  TCIM),  I  conclude 
that  the  Alsea  data  are  applicable  to 
areas  where  silvex  is  used  when  evalu- 
ating potential  reproductive  risk  to 
humans. 

(a)  General  Discussion.  In  response 
to  the  2.4.5-T  RPAR  notice,  a  group  of 
eight  women  Informed  the  Agency 
that  they  lived  within  12  miles  of 
Alsea.  Oregon,  where  2.4.5-T  and 
silvex  are  used  in  forest  management 
and  that  they  had  experienced  a  total 
of  13  miscarriages  between  1972  and 
1977.  In  their  letter,  the  women  pre- 
sented Information  showing  that  most 


of  their  miscarriages  occurred  eight  to 
ten  weeks  after  conception  and  fol- 
lowed by  four  or  six  weeks  the  date  of 
the  spring  application  of  2,4.5-T  In  the 
forest  areas  In  which  these  women 
reside.  The  women  Indicated  their 
belief  that  this  Information  suggested 
that  the  unusually  high  number  of 
miscarriages  In  their  group  was  related 
to  the  use  of  2,4,5-T  and/or  silvex. 

The  effects  which  these  women  re- 
ported were  comparable  to  the  em- 
bryolethal  and  fetotoxic  effects  ob- 
served in  test  animals  that  have  been 
exposed  to  2,4,5-T  and/or  TCDD. 
Moreover,  because  embryos  are  par- 
ticularly susceptible  to  the  harmful  or 
lethal  effects  of  fetotoxic  or  terato- 
genic agents  during  the  early  stages  of 
pregnancy,  the  occurrences  of  these 
miscarriages  within  approximately  two 
months  of  the  use  of  2,4,5-T  In  the 
Alsea  area  suggested  a  possible  rela- 
tionship between  the  use  of  the  pesti- 
cide and  the  miscarriages  reported  for 
this  group  of  women.  For  these  rea- 
sons, the  Agency  began  an  epidemi- 
ological study  to  determine  If  the  t>c- 
ctirrence  of  the  spontaneous  abortions 
In  the  entire  Alsea  area  (parts  of  three 
coimtles  comprising  1.600  square 
miles)  bore  any  relation  to  the  use  of 
2.4,5-T  In  the  area.  To  answer  this 
question,  the  Agency  gathered  Infor- 
mation and  data  from  hospitals  on  the 
occurrence  of  spontaneous  abortions 
in  the  Alsea  Study  area  and  compared 
these  data  to  comparable  data  from  a 
rural  area  where  there  was  little  or  no 
known  tise  of  2.4,5-T  or  other  dloxln- 
contaminated  phenoxy  herbicides 
(Control  area).  Data  on  spontaneous 
abortions  from  an  Urban  area  near 
Alsea  where  also  reviewed  for  the 
study. 

The  Agency's  preliminary  analysis 
of  the  data  generated  through  this 
study  Indicates  that: 

(1)  The  spontaneous  abortion 
Index  '•  (hospitalized  miscarriages  per 
1,000  births)  for  the  Alsea  Study  area 
where  2,4.5-T  was  used  was  significant- 
ly  greater   than   the   Index   for   the 


Urban  and  Control  areas  where  there 
was  little  or  now  know  use  of  2,4,5-T; 

(2)  There  was  a  dramatic  Increase  in 
the  spontaneous  abortion  Index  for 
the  Study  area  relative  to  the  Urban 
and  Control  areas  In  the  months  of 
Jime  and  July;  this  Increase  followed, 
by  approximately  two  months,  a 
period  In  March  and  April  when  2,4,5- 
T  was  used  to  control  vegatatlon  In 
the  forested  Study  area;  and 

(3)  Statistical  analyses  of  these  data 
Indicated  that  there  was  a  significant 
correlation  between  the  amounts  of 
2.4,5-T  used  in  the  Study  area  during 
the  spraying  season  and  the  subse- 
quent increase  In  the  spontaneous 
abortion  index  In  the  Study  area. 

In  conclusion,  the  Agency's  system- 
atic survey  of  the  occurrence  of  spon- 
taneous abortions  in  an  area  of  2,4.5-T 
use  indicates  that  there  was  an  tinusu- 
ally  high  nimiber  of  spontaneous  abor- 
tions in  the  area,  and  that  the  Inci- 
dence of  spontaneous  abortions  may 
reasonably  be  related  to  the  use  of 
2.4.5-T  in  the  area.  The  data  further 
indicate  that  the  miscarriage  experi- 
ences which  the  eight  Alsea  women  re- 
ported to  the  Agency  were  representa- 
tive of  the  experiences  of  the  larger 
population  of  women  living  In  the 
Study  area.  The  data  and  information 
which  provide  the  basis  for  these  con- 
clusions are  summarized  below. 

(b)  Results  and  Analysis.  Compari- 
son of  the  spontaneous  abortion  indi- 
ces for  the  Study,  Urban,  and  Control 
areas  for  the  period  from  1972 
through  1977  shows  that  women  living 
In  the  Study  area  where  2,4,5-T  Is  used 
were  more  likely  to  experience  sponta- 
neous abortions  than  women  living  In 
either  the  Urban  or  Control  areas 
(Table  1).  The  six-year  spontaneous 
abortion  Index  averaged  80.8  for  the 
Study  area,  compared  to  averages  of 
43.8  and  65.4  for  the  Urban  and  Con- 
trol areas,  respectively. 

'"  The  investigators  determined  the  sponta- 
neous abortion  Index  by  relating  the 
number  of  hospitalized  spontaneous  abor- 
tions to  the  number  of  live  births,  corre- 
sponding to  the  month  of  conception.  The 
ration  derived  in  this  way  is  express  as  abor- 
tions/1,000 births,  related  to  month  of  con- 
ception, and  permits  comparision  between 
areas  of  different  total  population  size. 
The  index  is  based  on  a  five-month  moving 
average  for  births  to  correspond  with 
monthly  miscarriages  for  terms  up  to  20 
weeks  (about  five  months). 


•The  CAO  and  an  EPA  audit  found  that 
this  study  had  major  shortcomings  tn  design 
and  conduct  that  limited  the  reliability  of 
the  data  developed  at  dose  levels  lower  than 
1  ppb. 


•Herbicide  spray  records  for  Alsea  tMisin. 
1972  1978  (E:PA  1979)  Use  of  silvex  iras  also 
claimed  by  the  women  In  the  1.4.5  T  RPAR 
respon-se  which  prompted  the  Alsea  study 
<3.4.S-T  RPAR  rebuttal  comment.  30000/ 
26:ir363>. 
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Tabli  I.— Monthly  Spontaneous  Abortion  Index  for  the  Study,  Urban,  and  Control  Areat 

(Oregon,  1972-77) 


Month 


Study         Urtattn       Control      Average 


January.... 
February.. 
Much.. 
April..... 


Mmy.. 


June 

July _... 

August 

September . 

October 

November . 
December. 


Average. 


M.1 

•tlA 

n* 

M.0 

•3J 

tfj 

n.\ 

U.2 

nj 

03 

4S.1 
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In  addition  to  this  general  elevation 
in  the  Study  area  spontaneous  abor- 
tion index,  there  was  a  striking  in- 
crease in  the  Study  area  index  for  the 
months  of  June  and  July.  During 
June,  the  index  in  the  Study  area  was 
130.4  compared'  to  44.9  and  46.0  in  the 
Urban  and  Control  areas,  respectively. 
For  July,  the  indices  were  105.4  for 
the  Study  area,  compared  to  14.6  and 
55.3  for  the  urban  and  Control  areas, 
respectively.  These  data  are  presented 
graphically  in  Figure  A. 

The  increased  spontaneous  abortion 
indices  in  the  Study  area  during  June 
and  July   are  particularly  sig.nificani 


"The  preliminary  rt-port  inadvertently  in- 
cluded 3,530  pounds  of  silvex  as  2,4.5-T  in 
the  estimates  of  usatje  in  the  Study  are*. 
Conceptually,  this  flaw  is  not  significant:  1) 
since  its  effect  would  merely  modify  slightly 
the  very  significant  correlation  coefficient 
between  herbicide  u.se  and  miscarriages;  2) 
the  nature  of  the  relationship  between  time 
of  application  and  the  miscarriages  is  e.x- 
pccted  to  remain  unchanged:  and  silvex  con- 
tains TCDD  and  could  be  expected  to  result 
in  the  same  effect. 

Nonetheless,  the  Agency  immediately  had 
the  analysis  rerun  to  determine  whether 
specific  change  in  numerical  estim.ites 
result. 


when  viewed  in  terms  of  data  on  the 
use  of  2.4.5-T  in  the  Study  area." 
Spraying  records  for  the  Alsea  area 
for  the  study  period  indicate  that 
2,4,5-T  use  occurs  primarily  between 
March  1  and  April  30;  substantially 
lower  amounts  of  the  pesticide  are 
used  during  May  and  still  lower 
amotmts  are  used  during  July  and 
August  (Figure  B).  Examination  of 
this  information  on  the  use  of  2.4.5-T 
in  light  of  data  on  the  increased  inci- 
dence of  spontaneous  abortions  re- 
veals that  this  increase  occurs  approxi- 
mately two  months  after  the  period  of 
annual  application  of  2.4.5-T  in  the 
A].sea  area. 

Corrected  2.4.5-T  use  remained  signifi- 
cantly correlated  with  miscarriages  occur- 
ring 2-3  months  lator  (r^72;  p<.01).  Com- 
bined silvex  and  2.4,5-T  spray  data  were  also 
correlate  with  mi.scarriagps  since  both  com- 
pounds could  be  hypothesized  to  cause  the 
observed  effect  due  to  a  common  i'CDU 
contaminant.  Thi.s  analysis  also  showed 
strong  correlation  between  use  of  herbicides 
containing  TCDD  and  miscarriages  as  would 
be  expected  on  the  basis  of  animal  studies 
(r  =  .6»:  p-;.02). 

The  relative  liisensiti\ity  of  the  correla- 
tion to  charges  in  quantity  further  demon- 
strates the  inherent  strength  of  the  rela- 
tionship between  the  basic  use  pattern  and 
miscarriages  occurring  2  to  3  month.^  later. 
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More  refined  analysis  of  these  data 
on  total  abortions  and  total  2.4.5-T  use 
by  month  during  the  period  from  1972 
to  1977  indicates  that  there  was  a  sta- 
tistically significant  correlation  be- 
tween the  abortion  Index  in  the  Study 
area  and  the  amount  of  2.4.5-T  used 
there.  That  is,  when  the  increased 
spontaneous  abortion  index  was  com- 
pared to  the  amount  of  2.4.5-T  used 
each  month  in  the  areas  where  the 
wom,en  resided,  the  peak  in  the  abor- 
tion index  followed  the  peak  in  the 
spray  pattern  by  approximately  two 
months.  This  two-month  lag  time  cor- 
responds to  the  time  predicted  on  the 
basis  of  the  initial  reports  from  the 
eight  Alsea  women.  Because  this  corre- 
lation is  statistically  significant 
(p<0.01),  there  is  strong  reason  to  sus- 
pect that  the  spontaneous  abortion  In- 
crease was  related  to  the  use  of  2,4,5- 
T. 

In  view  of  the  laboratory  data  estab- 
lishing that  2.4.5-T  and  its  contami- 
nant TCDD  have  embryolethal  effects 
in  test  animals  and  the  susceptibility 
of  the  young  embryo  to  fetotoxic  and 
teratogenic  agents,  the  increased  spon- 
taneous abortion  index  in  an  area  of 
2.4,5-T  use  may  reasonably  be  inter- 
preted to  be  a  consequence  of  the  ex- 
posure of  women  residents  of  the  area 
to  the  2.4.5-T  used  for  forest  manage- 
ment." 

(2)  Seveao,  (Italy)  and  Vietnam— (a) 
Seveso,  Italy.  On  July  10.  1976.  an  acci- 
dent at  the  ICMESA  chemical  plant  In 
the  Seveso  region  of  Italy  released  2  to 
10  pounds  of  TCDD  over  a  wide  area. 
Hundreds  of  animals  died,  many  area 
residents  reported  skin  disorders,  and 
an  area  of  110  hectares  was  evacuated. 
The  most  pertinent  reports  on  this  in- 
cident are  provided  by  Reggiani 
(1977).  Tuchman-Duplessis  (1977).  and 
Whiteside  (1977;  1978). 

There  is  an  apparent  consensus  that 
the  reproductive  epidemiology  of 
Seveso.  as  presented,  does  not  provide 
firm    evidence    of    increased    risk    of 


"The  Alsea  experience  may  not  t>e  an  Iso- 
lated Incident.  Reports  of  people  adversely 
affected  by  exposure  to  phenoxy  herbicides 
and/or  TCDD  have  frequently  appeared  In 
medical  and  scientific  journals.  Recent  sum- 
maries appear  In  lARC.  NRCC,  and  U.S.  Air 
Force  documents  on  phenoxy  herbicides 
and  dloxins.  Further,  as  a  result  of  the  3.4.5- 
T  RPAR.  the  Agency  recently  received  nu- 
merous accounts  of  human  health  effects 
attributed  to  phenoxy  herbicides  and/or 
TCDD.  These  have  been  summarized  In  a 
document  included  In  the  record.  The  cumu- 
lative effect  of  these  reported  Incidents  sug- 
gests that  people  who  live  and/or  work  In 
areas  of  2.4.S-T  use  may  experience  adverse 
health  effects. 
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spontaneous  abortions  or  congenital 
malformations  following  the  explo- 
sion. The  Agency  does  not  believe, 
however,  that  those  investigations  pro- 
vided sufficient  evidence  of  the  ab- 
sence of  increased  teratogenic  risk  in 
humans,  either  for  dioxin  in  general 
or  among  the  women  of  Seveso  in  par- 
ticular. There  are  three  reasons  for 
this  conclusion:  (1)  Deficiencies  in  the 
available  data;  (2)  methodologic  defi- 
ciencies in  the  treatment  and  interpre- 
tation of  the  data  which  are  available: 
and  (3)  suggestive  indications  in  the 
available  data  that  there  may  actually 
have  been  an  Increase  in  teratogenic 
risk  in  the  area  after  the  Incident. 

Major  points  which  illustrate  defi- 
ciencies In  the  available  data  Include: 
Reproductive  data  in  the  area  "either 
do  not  exist  or  are  deliberately  under- 
reported"  (Reggiani  1977);  baseline 
rates  for  spontaneous  abortions  and 
congenital  malformations  in  the  area 
prior  to  the  incident  are  not  available; 
less  than  complete  cooperation  was  ob- 
tained from  local  physicians  and  less 
than  complete  registration  of  preg- 
nant women  was  attained  (623  preg- 
nant women  were  registered,  but  2.513 
deliveries  were  recorded  in  the  area 
for  July  1976  to  May  1977;  registration 
was  thus  about  25%);  while  34  women 
obtained  therapeutic  abortions  In  the 
area,  it  is  estimateed  that  more  than  2 
times  that  number  obtained  them  le- 
gally or  illegally  elsewhere  (Whiteside 
estimates  the  number  to  be  4  times  as 
many);  and  the  conventional  pitfalls 
of  reproductive  epidemiology  could 
not  be  avoided  (e.g..  dependence  on 
hospitalized  spontaneo  is  abortions  for 
numerators  and  hospitUized  births  for 
denominators,  and  different  gestation- 
al cohorts  for  spontaneous  abortions 
and  births  occurring  in  the  same  cal- 
endar period). 

Major  points  which  illustrate  metho- 
dologic deficiencies  In  the  treatment 
and  interpretation  of  the  available 
data  include:  estimates  of  the  total 
amount  of  dioxin  released  ranged 
from  650  g  (Reggiani  1977)  to  11  kg 
(Whiteside),  to  130  kg  (Nature  11/28/ 
76);  estimates  of  exposure  per  person 
varied  from  29  ug/m '  (Tuchman- 
Duplessis)  to  5.620  ug/m  *  (Reggiani 
1977);  exposure  was  characterized  by 
geographic  zones,  but  reproductive 
data  were  gathered  by  geographic  dis- 
tricts raising  questions  whether  the 
zones  were  contiguous  with  the  dis- 
tricts; spontaneous  abortion  rates  were 
grouped  in  6-month  intervals,  but  con- 
genital malformation  rates  for  1976 
were  grouped  in  12-month  intervals 
which  could  have  masked  an  effect  ex- 
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pected  to  be  relatively  acute  or  with  a 
2-3  month  lag  period;  and  the  rates 
listed  as  "totals"  for  the  two  groups  of 
districts  in  Table  13  (in  Reggiani  1977) 
appear  to  be  averages  of  the  district 
rates  and  as  such  are  Invalid  and 
cannot  be  interpreted;  the  lack  of 
chromosomal  abnormalities  in  the 
products  of  thereapeutic  abortions  is 
overemphasized  since  dioxin  could 
conceivably  product  a  teratogenic 
effect  without  prcxluclng  a  concomi- 
tant mutagenic  effect;  and  the  wide  In- 
terspecies varltlon  seen  in  lethality 
studies  should  not  automatically  be 
applied  to  teratogenic  effects  because 
It  is  known  that  very  low  doses  are  ter- 
atogenic in  the  rat  (e.g.,  0.01  ug/kg) 
and  dioxin  doses  which  caused  terato- 
genic effects  In  rhesus  monkeys  were 
apparently  as  low  as  2.5.  50.  and  500 
nanograms/kg. 

Suggestive  indications  of  a  possible 
teratogenic  effect  in  humans,  from  the 
available  data,  include:  the  (x>ngenital 
malformation  rate  Increased  by  570% 
(about  7-fold)  between  1976  and  the 
first  five  months  of  1977  (Table  14, 
0.13  to  0.87  per  100  live  births)  (in 
Reggiani  1977).  The  birth  rate 
dropped  "sharply"  following  the  ex- 
plosion (Whiteside)  and  cows  aborted 
and  produced  malformed  offspring  fol- 
lowing the  explosion.  This  lowered  fer- 
tility could  be  evidence  of  Increased 
teratogenic  risk;  a  IocslI  doctor  noted  a 
"marked  increase"  in  convulsions 
among  Infants.  (Convulsions  could  be 
delayed  effects  of  neruotoxicity  in 
utero  (Whiteside). 

(b)  Vietnam.  A  large  amount  of 
TCDD-contaminated  herbicides  were 
used  in  Vietnam  during  1962-1971. 
Possible  health  effects  have  been  re- 
ported upon  retrospectively  by  groups 
entering  Vietnam.  Tung  et  al.  charged 
that  2,4.5-T  was  responsible  for  much 
of  the  Down's  Syndrome  seen  in 
[South]  Vietnam.  Orummer  was 
quoted  by  Honoroff  as  having  ob- 
served high  incidences  of  children 
with  Down's  Syndrome.  Tung  et  al. 
also  noted  a  very  significant  increase 
in  the  Hanoi  hospitals  in  hepatic  carci- 
nomas in  the  period  1962-1968  (1790/ 
7911  cancer  cases  (10%),  compared  to 
159/5492  (2.9%)  for  the  period  1955- 
1961). 

It  should  be  remembered  that  most 
of  the  accidents  reported  here  were 
retrospective  accounts.  In  the  cases  of 
Seveso  and  Vietnam,  reporting  was 
(and  still  is)  at  best  piecemeal.  The  ex- 
posed populations  contained  numbers 
of  highly  mobile  persons  who  could 
not  be  accounted  for  adequately. 

(3)   Exposure  Analysis— <%)  General 

1$,  in* 


Considerations.  There  are  two  compo- 
nents to  any  pesticide-related  risk:  (1) 
The  toxlcological  properties  of  a 
chemical,  and  (2)  exposure  to  the 
chemical.  The  risk  assessment  is  a 
summation  of  the  conclusions  in  each 
of  these  areas.  A  highly  toxic  chemical 
may  pose  high  risk  even  if  exposure  is 
low;  conversely,  a  compound  of  low  to 
moderate  toxicity  may  pose  high  risks 
if  exposure  Is  high. 

Estimating  probable  exposure  is  dif- 
ficult for  a  number  of  reasons.  While 
it  would  be  inappropriate  to  attempt  a 
definitive  discussion  of  these  problems 
here.  It  is  useful  to  note  a  few  exam- 
ples. First,  empirical  data  on  exposure 
Is  less  available  than  is  toxicology 
data.  Second,  there  are  a  niunber  of 
exposure  pathways  which  require  con- 
sideration (e.g.,  inhalation,  dermal  ab- 
sorption, ingestion  of  food  residues, 
and  ingestion  of  water  residues). 
Third,  the  inherent  complexities  of 
the  dyiumoics  of  a  chemical's  move- 
ment through  the  envirormient  create 
formidable  obstacles  to  describing  any 
given  exposure  pathway.  For  example, 
the  chemical  may  behave  differently 
in  various  media  depending  upon  a 
number  of  environmental  factors 
which  can  vary  at  any  one  application 
site.  Thus,  even  when  some  empirical 
data  on  a  given  route  of  exposure  is 
available,  there  are  often  uncertainties 
concerning  the  applicability  of  the 
data  to  situations  Involving  conditions 
which  vary  from  those  which  were  ob- 
tained at  the  study  site. 

The  inherent  difficulties  of  exposure 
assessment  always  create  a  trouble- 
some problem  for  decision  makers. 
The  problems  are  of  great  concern  In 
situations  involving  chemicals  which 
appear  to  pose  risks  even  at  very  low 
levels  of  exposure.  As  discussed  above, 
the  TCDD  contaminant  in  2.4,5-T  and 
silvex  is  clearly  such  a  chemical.  For 
example.  TCDD  is  carinogenic  In  rats 
at  doses  as  low  as  1  ppb  and  fetotoxic 
in  mice  at  doses  as  low  as  0.01  mg/kg/ 
day. 

Moreover,  the  complexities  of  expo- 
sure assessment  are  also  amplified  in 
situations  Involving  persistent  chemi- 
cals. This  is  because  the  length  of  time 
a  chemical  persists  in  the  enviroimient 
can  increase  the  opportunities  for 
movement  of  the  chemical  and  con- 
found attempts  to  eliminate  pathways 
as  pathways  of  concern.  Time  in- 
creases the  possibilities  of  variation  in 
environmental  factors  affecting  chemi- 
cal mobility. 

The  environmental  persistence  of 
2.4.5-T  and  silvex  is  relatively  short 
due  to  physical,  chemical,  and  biologi- 
cal degradation  processs.  On  the  other 
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hand,  the  contaminant  TCDD  has  a 
much  longer  persistence  in  soil  and  is 
known  to  bioaccumulate  In  fish  (Mat- 
sumara  and  Benezet,  1973;  Kearrey  et 
al..  1973). 

Generally,  exposure  assessments  In- 
volve attempts  at  modeling  the  likely 
exposure  potential  through  several 
pathways  which  are  identified  as  path- 
ways of  principal  concern.  The  expo- 
sure assessment  typically  will  involve 
attempts  to  describe  the  movement  of 
the  chemical  from  the  site  of  applica- 
tion to  persons  potentially  at  risk, 
using  such  empirical  data  as  are  avail- 
able on  the  presence  of  the  chemical 
at  various  Intermediate  points  in  the 
critical  path.  Consevative  assumptions  . 
based  upon  such  things  as  knowledge 
about  the  behavior  of  similar  chemi- 
cals, typical  environmental  conditions 
affecting  the  use  site,  and  the  like,  are 
used  to  bridge  inevitable  gaps  in  the 
emiplrlcal  data.  The  objective,  howev- 
er. Is  a  simple  one:  to  obtain  a  qualita- 
tive and  (if  possible)  quantitative  de- 
scription of  the  likelihood  that  a  given 
chemical  will  move  from  where  it  is 
applied  to  a  given  group  of  potentially 
exposed  individuals. 

Since  2.4.5-T  first  siu-faced  as  a  sub- 
ject of  regulatory  concern,  determin- 
ing potential  exposure  has  been  the 
critical  issue  on  the  risk  side  of  the 
regulatory     equation.     Uncertainties 
about  exposure  resulted  in  suspension 
of  regulatory  action  in  1974,  and  the 
launching  of  an  ambitious  project  to 
generate  exposure  data  (the  "Dioxin 
ImplemenUtlon  Plan"  or  "DIP").  Pri- 
marily because  of  great  difficulties  en- 
countered   in    developing    analytical 
methodologies  with  sufficient  sensitiv- 
ity   to    measure    the    extremely    low 
levels  of  TCDD  which  are  of  biological 
concern,  the  progress  of  the  DIP  has 
been  disappointing.   To  date,   it  has 
yielded  only  fragmentary  information. 
In   my   Judgment,   the   Information 
which  has  recently  come  to  my  atten- 
tion as  a  result  of  the  Alsea  study  con- 
stitutes a  dramatic  and  troubling  new 
point    of    departure    for   analysis   of 
TCDD  exposure  concerns.  As  indicated 
above,  these  data  show  a  striking  rela- 
tionship between  2.4,5-T  use  and  in- 
creased   incidences    of    spontaneous 
abortions   among  women  residing   in 
the   use   area.   As   further  developed 
above,  this  effect  is  an  effect  which 
one  would  have  predicted  as  a  likely 
outcome   of   human   exposure,   based 
upon  a  body  of  animal  data  of  almost 
.  unprecedented     conclusiveness.     The 
Alsea  study,  to  be  sure,  contained  no 
data  showing  actual  exposure.  Howev- 
er, concern  for  the  health  of  humans 
who  may  be  exposed  to  TCDD.  and 
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therefore  2.4.5-T  or  silvex  contaminat- 
ed with  TCDD,  Is  heightened  because 
scientists  have  not  demonstrated  that 
there  is  a  level  of  exposure  that  has  no 
adverse  effects  in  humans."  Thus,  in 
the  face  of  the  highly  significant  rela- 
tionship which  the  study  showed,  and 
the  animal  data.  I  conclude  it  is  rea- 
sonable and  in  the  public  Interest  to 
assume  that  the  women  in  Alsea  study 
were  exposed  to  TCDD." 

Moreover.  I  also  conclude  that  it  is 
prudent  to  assume  that  individuals 
who  frequent  or  live  in  areas  where 
2.4,5-T  or  silvex  are  used  may  be  ex- 
posed to  TCDD  in  ways  and  under 
conditions  which  may  cause  these  indi- 
viduals to  be  exposed  in  ways  qualita- 
tively similar  to  those  experienced  by 
the  Study  area  women. 

As  developed  below,  I  find  that 
silvex  use  patterns  likely  to  cause  ex- 
posure opportunities  similar  to  the  ex- 
posure experienced  by  the  Study  area 
women  are  the  forestry,  rights-of-way, 
pasture,  home  and  garden,  <»mmer- 
cial/omamental  turf,  and  aquatic 
weed  control/ditch  bank  uses  of  silvex. 
The  Agency  has  identified  pesticide 
applicators  and  persons  involved  in 
pesticide  applicaticm  support  activities, 
and  persons  living  in  or  frequenting 
areas  of  silvex  use  as  the  principal 
groups  of  individuals  who  may  be  ex- 
posed as  a  result  of  these  uses  of 
silvex. 

(b)  The  Alsea  Study  Area— (I)  De- 
scription of  Area.  The  Alsea  Study 
Area  comprises  approximately  1.600 
square  miles  of  Oregon's  forested 
Coastal   Range  centered   around   the 

"Alsea  basin,"  an  area  of  approximate- 
ly 400  square  miles.  It  is  bounded  on 
the  west  by  approximately  70  miles  of 
the  Pacific  Coast  and  extends  inland 
for  distances  ranging  from  10  to  35 
miles.  The  Study  area  includes  all  but 
the  northern  and  southern  reaches  of 
the  Sulslaw  National  Forest.  Numer- 
ous commercially  owned  and  Bureau 

"A  committee  of  the  National  Research 
Council  of  Canada  recently  agreed  with  the 
authors  of  the  World  Health  Organization's 
monograph  on  TtnJD  that  "lor  TCDD  a  no- 
effect  level  for  man  could  not  be  estab- 
lished" (NRCC  1978). 

"I  have  found  It  prudent  to  suspend  be- 
cause data  from  the  Alsea  Epidemiological 
Study  indicates  that  women  experiencing 
adverse  reproductive  effects  may  have  l>een 
exposed  to  2,4.5-T.  Information  of  this  kind 
concerning  •  chemical's  effects  on  human 
populations  is  rarely  available.  Before  the 
Alsea  Study  was  completed.  Agency  sci- 
entists developed  prrtlmlnary  exposure 
analyses  for  2.4,5-T  based  on  use  Informa- 
tion, assumptions,  and  modeling.  Since  I 
have  information  of  adverse  human  effects 
correlating  with  the  use  of  2,4,5-T.  I  have 
chosen  to  rely  on  this  correlation  as  a  basis 
for  regulatory  action,  rather  than  on  expo- 
sure analyses  based  exclusively  on  use  infor- 
mation and  modeling. 


UMI 
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of  Land  Management  forested  acre- 
ages are  Interspersed  throughout  this 
region.  Mountain  elevations  of  ap- 
proximately 1,000  feet  are  not  uncom- 
mon: peak  elevation  is  slightly  more 
than  4.000  feet.  The  principal  rivers 
are  the  Siletz,  Alsea.  Yaquina  and  the 
Suislaw.  Eastern  fringes  of  the  area 
drain  eastward  into  the  Willamette 
Valley.  Maximum  runoff  is  reached 
generally  during  the  winter  months  as 
the  result  of  storms  off  the  Pacific  oc- 
curring usually  as  rain. 

The  Study  area  is  predominantly 
rural.  The  four  largest  to«-ns  have  a 
total  population  of  14.450.  All  other 
towns/villages  have  populations  of  less 
than  1.700.  Alsea  has  a  population  of 
400  (1970  census).  In  addition,  many 
residences  are  scattered  throughout 
the  forest  areas.  All  of  the  nine 
women  who  were  identified  in  the  first 
phase  of  the  investigation  resided,  at 
the  time  of  pregnancy,  in  rural  resi- 
dences located  within  12  miles  of 
Alsea. 

<ii)  Use  Pattern.  2.4,5-T  Is  applied  to 
the  forests  in  the  Alsea  area  almost 
exclusively  by  helicopter  for  control  of 
undesirable  vegetation  such  as  red 
alder,  vine  maple,  salmonberry,  and 
thimbleberry.  In  general,  the  com- 
pound is  used  in  the  spring  (March, 
April,  or  May)  with  a  second  applica- 
tion made,  if  needed,  in  middle  to  late 
summer  (July  and/or  August).  Over 
the  six-year  study  period,  10.000 
pounds  of  2.4.5-T  was  distributed  over 
a  total  area  of  approximately  7,000 
acres.  The  usual  practice  was  to  treat 
any  particular  site  approximately  once 
every  five  years.  However,  contiguous 
stands  could  t>e  treated  in  succeeding 
years.  The  spray  program  spans  only  a 
few  days'  time,  with  the  duration  de- 
pending on  the  number  of  acres  to  be 
treated  and  the  weather  conditions. 

To  avoid  contamination  of  water 
sources  prior  to  1978.  the  general  ap- 
plication policy  was  to  avoid  spraying 
near  homes  and  to  provide  for  a  single 
swath  of  30  to  60  feet  on  each  side  of 
any  major  stream.  In  September  1978. 
the  Oregon  Forest  Practices  Act  cre- 
ated guidelines  which  prohibited 
spraying  within  500  feet  of  an  inhabit- 
ed residence  or  within  200  feet  on 
either  side  of  streams  with  fish  and/or 
ones  that  are  used  for  domestic  water 
supplies.  However,  drift  and  runoff 
could  contaminate  surface  waters. 

(ill)  Population  Exposed  to  the  Her- 
bicide. Population  of  the  Alsea  Region 
Is  clustered  in  several  small  towns: 
there  are  also  isolated  homes  and 
farmsteads  in  the  forest  area.  Other 
groups  which  may  be  traversing  the 
forests  of  the  Alsea  Region  include 
worlters  engaged  in  forest  manage- 
ment. Incidental  travelers,  hikers,  stu- 
dents, surveyors,  and  delivery  persons. 


(iv)  Modes  oj  Exposure.  The  major 
method  of  dispensing  2.4,5-T  in  the 
Alsea  Forest  Region  Is  by  helicopters. 
Although  the  Oregon  Forest  Practices 
Act  prohibits  spraying  near  homes  or 
streams,  there  appears  a  likelihood 
that  residents  and  travelers  of  the 
Alsea  Region  might  t>e  directly  ex- 
posed to  2,4,5-T  during  periods  of  ap- 
plication as  a  result  of  drift.  Drift 
from  a  helicopter  flying  over  a  forest 
canopy  can  produce  drifts  of  the  her- 
bicidal  spray  at  significant  distances 
from  the  path  of  the  aircraft.  Resi- 
dents or  travelers  In  the  path  of  the 
spray  might  be  doused  with  the  pesti- 
cide spray. 

Exposure  to  the  population  from 
drift  and  direct  contact  is  by  the 
dermal  (exposed  skin)  and  Inhalation 
routes.  Resident  populations  may  also 
Incur  exposure  to  2.4.5-T  and  TCDD 
subsequent  to  application.  Waterbome 
residues  are  a  possible  route  of  expo- 
sure; other  possibile  exposure  routes 
include  fish,  wildlife,  and  other  foods 
produced  or  found  in  the  area.  The 
fact  that  TCDD  is  somewhat  persis- 
tent and  bioaccumulative  may  en- 
hance exposure  possibilities.  Further- 
more, pesticide  mixers,  loaders,  appli- 
cators, and  other  workers  may  be  ex- 
posed to  the  pesticide. 

(c)  Comparison  Between  Presumed 
Exposure  in  The  Alsea  Study  Area  and 
Possible  Exposure  in  Other  Use  Situa- 
tions. The  Alsea  Study  shows  a  signifi- 
cant correlation  between  the  use  of 
2,4.5-T  in  the  Alsea  area  and  increased 
incidence  of  spontaneous  abortions 
within  approximately  two  months 
after  application.  The  Agency  believes 
that  it  Is  prudent  to  assume  that  the 
women  studied  were  exposed  to  2.4,5- 
T.  While  the  Agency  cannot  determine 
the  actual  routes  of  exposure,  infor- 
mation about  how  2.4.5-T  is  applied, 
population  densities,  and  proximity  of 
Study  area  residents  to  spray  areas 
provides  a  basis  for  making  assump- 
tions about  possible  chances  for  expo- 
sure. 

That  2.4,5-T  was  applied  by  helicop- 
ter rather  than  by  ground  application 
methods  in  Alsea.  enhanced  the  poten- 
tial for  exposure  to  2.4.5-T  from  drift. 
Aerial  application  is  a  principal 
method  for  applying  2.4.5-T  and 
silvex.  Most  of  the  phenoxy  herbicides 
applied  in  forests  and  on  rights-of-way 
are  applied  aerially.  In  contrast,  in 
pastures,  application  of  2,4.5-T  and 
slivex  usually  is  by  spot  treatment 
with  knapsack  spraying  equipment. 
This  method,  causing  less  spray  distri- 
bution than  aerial  application,  lessens 
potential  exposure  from  drift. 

Alsea  Inhabitants  live  in  towns  and 
residences  scattered  throughout  for- 
ests in  which  2.4.5-T  was  applied.  Ef- 


fects occurred  even  though  application  i 
near  residences  and  streams  was  pro- 
hibited. The  Study  area  women  who 
experienced  spontaneous  abortions 
were  residents  of  the  area.  Their  expo- 
sure to  2.4.5-T  or  TCDD  may  have  oc- 
curred either  while  they  were  at  home 
or  while  they  were  in  nearby  forest 
areas.  Bystanders,  workers  engaged  in 
forest  management,  people  visiting  the 
forests  for  recreational  purposes,  and 
others  would  have  exposure  potential 
similar  to  the  exposure  potential  of 
the  Study  area  women  away  from 
their  homes.  Because  TCDD  persists 
in  the  environment,  such  non-resi- 
dents may  have  been  exposed  to  2.4,5- 
T  and  TCDD  during  or  for  some  un- 
known length  of  time  after  application 
had  occurred. 

The  Study  area  women  may  have 
been  exposed  to  2,4.5-T  or  TCDD 
through  Ingestion  of  drinking  water, 
fish,  and  wildlife.  Residents  are  more 
likely  to  be  exposed  through  this 
route  than  Infrequent  visitors  to  the 
spray  area.  Frequent  visitors  or  work- 
ers In  the  area  would  have  exposure 
potential  similar  to  that  of  residents. 
All  other  forest  areas  in  which  2.4,5-T 
or  silvex  Is  used  are  most  obviously 
similar  to  the  Study  area.  '* 

The  use  of  silvex  to  maintain  rights- 
of-way  involves  exposure  potential 
similar  to  the  exposure  potential  of 
the  Study  area  women:  Residents  of 
the  application  area  and  workers  and 
visitors  who  frequent  the  area  may  be 
exposed. 

The  Agency  estimates  that  a  consid- 
erable number  of  people  may  be  ex- 
posed to  silvex  and  TCDD  as  a  result 
of  the  use  of  silvex  in  non-urban  areas 
to  maintain  rights-of-way.  Rights-of- 
way  uses  include  highways,  railway 
lines,  electric  power  lines,  and  pipe- 
lines. A  principal  method  of  applying 
silvex  is  by  aircraft,  which  was  the 
method  of  application  in  the  Alsea. 
Oregon  area. 

The  population  that  is  most  likely  to 
be  exposed  are  people  who  lived  in  the 
path  of  the  spray  or  in  the  area  of 
drift.'*    A    large    potential    exposure 


"Commercial  forests  are  defined  as  thoM 
lands  not  withdrawn  for  non-timber  pur- 
poses which  are  capsble  of  frowing  20  cubic 
feet  of  wood  per  year  of  desirable  species. 

■'F'actors  which  affect  drift  include  wind 
direction  and  velocity,  turbulence,  relative 
humidity  and  air  temperature,  atmospheric 
stability,  pesticide  formulation,  application 
equipment,  and  spray  volume.  For  purposes 
of  this  analysis,  the  Agency  conservatively 
estimated  possible  pesticide  drift  at  %  mile. 
The  Aeencv  notes,  however,  that  pesticides 
could  drift  farther  depending  on  the  varia- 
bles listed  above.  Some  pesticide  drift  has 
been  reported  as  far  as  22  miles  from  target 
(EPA  DRAFT;  "Report  to  Congress/ 
Study— in.V."  p.  95).  In  addition.  thU  same 
draft  report  estimates  that  percent  of  pesti- 
cide drift  over  1.000  feet  from  the  target 
variously  ranges  from  a  low  of  10%  to  a 
high  of  90%. 
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group  would  be  comprised  of  people 
living  along  railroad  tracks  and  along 
highways.  Other  groups  that  may  be 
exposed  are  those  that  live  in  forests 
or  plains  along  power  lines  and  pipe- 
lines. The  residents  may  be  exposed  to 
TCDD  through  the  diet  for  longer  pe- 
riods of  time  due  to  low  levels  of 
TCDD  contamination  in  water  and 
food.  An  additional  potentially  ex- 
posed group  are  people  working  in,  or 
traveling  through,  the  treated  area. 

Exposure  from  the  use  of  silvex  in 
pastures  is  likely  to  be  lower  than  the 
Study  area.'^  Pastures  are  likely  to  be 
near  farm  housed  and  smsdl  towns. 
The  populations  which  may  l>e  ex- 
posed to  silvex  include  farm  families, 
other  rural  residents,  and  workers  in 
rural  occupations.  The  predominant 
method  of  application  for  controlling 
bnish  in  pastures  is  spot  treatment 
with  knapsack  spraying  equipment. 
The  distribution  of  silvex  from  this 
technique  is  lower  than  that  from  for- 
estry and  right-of-way  use,  because 
this  technique  produces  only  short- 
range  drift.  Indirect  exposure  due  to 
residues  in  food  is  possible. 

Generally,  persons  Involved  in  apply- 
ing pesticides  have  greater  exi>osiu-e  to 
the  chemicals  than  do  residents  of  the 
area  in  which  the  pesticides  are  used. 
There  is  no  reason  to  believe  that  this 
would  not  be  true  of  silvex.  Therefore, 
the  Agency  is  concerned  about  poten- 
tial exposure  to  pilots,  ground  spray 
crews,  mixers  and  loaders,  and  flag- 
gers,  all  of  whom  are  exposed  to  silvex 
in  the  application  process. " 

For  aerial  application,  the  groimd 
crew,  including  mixers  and  loaders  of 
the  aircraft,  is  the  group  with  the 
highest  potential  for  exposure  by  both 
dermal  and  inhalation  routes,  because 
they  handle  the  concentrated  formula- 
tions. The  naggers  on  the  ground  are 
exposed  mainly  by  drift  of  the  diluted 
spray  deposited  on  their  exposed  skin, 
and  to  a  lesser  degree  by  inhalation. 
The  pilots  are  expected  to  be  exposed 
to  smaller  amoimts  of  silvex  by  dermal 
and  inhalation  routes  becatise  they  sit 
in  the  enclosed  cabin  of  the  helicopter 
while  applying  the  diluted  herbicide 
spray.  For  the  ground  application 
techniques,  the  applicators  and  mixers 
are  the  workers  running  exposure  risk. 
Inhalation  exposure  may  be  more  sig- 


nificant when  fine  mist  sprayers  (for 
example,  foliar  treatment  are  used)  in 
contrast  to  stump  treatment  spraying 
with  a  coarse  spray.  The  reason  for 
this  is  that  smaller  spray  droplets  are 
more  readily  absorbed  through  the 
Iimgs. 

The  exposure  to  silvex  of  persons 
using  the  pesticide  for  home  and 
garden  use  may  be  higher  than  the  ex- 
posure of  most  other  groups  potential- 
ly exposed.  The  exposure  from  home 
and  garden  use  would  appear  to  be 
greater  than  the  exposure  from  forest- 
ry use  in  areas  such  as  Alsea.  Further- 
more, home  and  garden  exposure  to 
owners/applicators  may  be  greater 
than  the  exposure  of  persons  involved 
in  conunercial  application  of  silvex  or 
2,4,5-T  since  home  users  are  not  likely 
to  wear  appropriate  protective  cloth- 
ing or  to  take  adequate  precautionary 
measures. 

Several  home  and  garden  applica- 
tion techniques  have  inherent  expo- 
sure potential.  Hose-end  diluters  prob- 
ably have  a  high  potential  for  dermal 
exposure  to  both  applicators  and  by- 
standers because  of  the  long  range  of 
the  spray  arising  from  these  devices. 
The  coarseness  of  the  spray,  however, 
probably  precludes  any  significant  in- 
halation exposure  or  drift  away  from 
the  site  of  treatment. 

Another  possibility  for  exposure 
from  home  and  garden  use  occurs 
during  the  dilution  of  liqtild  concen- 
trates of  silvex.  The  concentrate  may 
spill  or  splash  onto  the  exposed  skin  of 
the  user.  Additional  exposure  to 
householders  may  occur  during  spray- 
ing, mixing,  and  cleanup  of  equipment. 
It  Is  unfortunately  true  that  house- 
holders may  not  exercise  appropriate 
caution,  and  may.  for  example,  spray 
upwind,  thus  receiving  an  unduly  high 
amount  of  drift  on  face,  hands,  and 
other  unprotected  parts  of  the  body. 
Other  sources  of  potential  applicator 
exposure  include  splashing  and  low- 
distance  drift  droplets  from  tank 
sprayers,  aerosol  containers,  and  dust 
particle  drift  from  granular  applica- 
tion. 

Persons  who  are  bystanders  could 
also  receive  exposure  to  silvex  by  acci- 
dental splashing  or  drift,  or  low-level 
drift  droplets  and/or  dust  particles 
from  granular  formulations. 


Some  home  and  garden  applications 
of  silvex  are  made  by  lawn  care  profes- 
sionals, who  work  much  more  exten- 
sively with  this  herbicide  than  would  a 
single  homeowner.  These  profession- 
als, however,  are  likely  to  exercise 
more  care  during  the  use  of  pesticide 
chemicals,  and  thus  avoid  spills  or  sub- 
stantial dermal  exposure. 

Silvex  is  also  used  for  weed  control 
in  sites  such  as  public  parks,  golf 
courses,  athletic  fields,  institutional 
lawns,  and  sod  farms.  These  uses  are 
similar  to  the  home  and  garden  uses 
described  above.  The  most  exposed 
group  is  likely  to  be  the  applicators. 
Another  group  of  persons  who  may  be 
exposed  are  bystanders,  sports  enthu- 
siasts, residents  of  the  Institutions,  etc. 
The  routes  of  exposure  for  all  these 
groups  are  likely  to  be  chiefly  dermal. 
The  applicators  are  exposed  not  only 
by  applying  the  herbicide,  but  also  by 
mixing  and  diluting  the  concentrate. 
Bystanders  and  people  who  enter 
treated  areas  will  inctir  less  exposure 
than  applicators,  unless  they  get  acci- 
dentally splashed  or  sprayed. 

Silvex  is  used  to  control  plants  in 
waters  used  for  recreation  and  in  farm 
ponds.  Thus,  the  general  population 
may  be  exposed  from  this  use  of  silvex 
by  swimming,  engaging  in  water 
skiing,  drinking  treated  waters,  or 
eating  fish  caught  in  waters  where 
silvex  has  been  applied. 

The  applicator^  involved  In  this  use 
of  silvex  are  professional  or  staff  per- 
sons engaged  by  authorities  responsi- 
ble for  maintaining  clean  waterways. 
Applicators  apply  the  material  from 
boats.  Applicator  exposure  is  likely  to 
be  greater  if  the  applicator  uses  a  me- 
chanical sprayer  than  if  the  applicator 
pours  the  formulation  directly  onto 
the  water,  unless  spUlage  results  acci- 
dentally from  pouring.  The  fine  mist 
dispensed  by  the  mechanical  sprayer 
could  be  deposited  on  unprotected  skin 
or  could  be  inhaled. 

C.  DETERMIIf ATION  Of  BEIfETITS 

The  Agency  has  evaluated  the  eco- 
nomic effects  of  suspension  of  non- 
crop  uses  of  silvex  for  a  period  of  two 
years  imtil  completion  of  the  decision 
whether-  these  uses  should  be  can- 
celled.'*. The  consideration  of  econom- 
ic impacts  stenuning  from  a  suspen- 


"  Pasture  Is  defined  as  land  producing 
forage  for  animal  consumption,  harvested 
by  grazing,  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization,  irri- 
gation, pesticide  application,  and  other  simi- 
lar practices  applied  to  It.  Pencerows  enclos- 
ing pastures  are  included  as  part  of  the  pas- 
ture. 

'•In  response  to  the  a.4.»-T  RPAR.  the 
American  Paper  Institute  and  the  National 
Forest  ProducU  Association  recently  sub- 


mitted a  detailed  study  of  applicator  expo- 
sure to  2.4.&-T  during  both  aerial  and 
ground  applications  (2.4.&-T  RPAR  submis- 
sion HI  1023H— 30000/26).  The  resuIU  of  this 
study  indicate  that  workers  who  handled 
the  pesticide  concentrate  had  the  highest 
exposure,  followed  by  knapsack  sprayer  ap- 
plicators, mist  blower  drivers,  helicopter 
pilots.  8uper\'isors,  and  flagmen. 

"The  emergency  suspension   order  will 
take  effect  immedla^ly  upon  issuance  of 


this  Notice  and  remain  In  effect  during  any 
subsequent  emergency  suspension  hearings. 
At  the  conclusion  of  the  hearings,  a  decision 
will  be  made  whether  to  continue  or  remove 
the  suspension  order  during  the  ensuing 
cancellation  proceedings.  Economic  Impacts 
are  therefore  separately  evaluated  for  the 
3H  month  period  allocated  for  an  emergen- 
cy suspension  proceeding  as  well  as  for  the 
two  years  which  may  be  required  for  a  can- 
cellation proceeding. 
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sion  is  limited  to  a  two-year  period  be- 
cause the  maximum  projected  length 
of  a  cancellation  proceeding  would  be 
two  years.  A  suspension  order  remains 
in  effect  only  during  a  cancellation 
proceeding.  Thus,  only  the  impacts 
which  would  arise  during  this  period 
would  be  at  issue  in  a  suspension.  Any 
impacts  which  would  be  caused  by  a 
suspension,  but  which  would  be  felt 
after  this  period,  are  also  considered.". 

The  non-crop  uses  of  silvex  include 
those  it  has  in  common  with  major 
uses  of  2.4.5-T  (forestry,  pasture,  and 
rights-of-way),  as  well  as  home  and 
garden,  and  commercial/ornamental 
turf  and  aquatic  weed  control/ditch 
bank.  (Rangeland  is  not  included).  In 
addition,  the  Agency  has  evaluated 
the  economic  effects  of  emergency  sus- 
l>ension  of  these  uses— i.e.,  the  conse- 
quences of  silvex  not  being  available 
for  these  uses  for  the  duration  of  an 
emergency  suspension  (3Vk  months). 

Domestic  usage  of  silvex  is  estimated 
to  be  about  2.8  to  3.3  million  pounds. 
Commercial/ornamental  turf  and 
home  and  garden  uses  of  silvex  are  the 
largest  volume  uses,  comprising  more 
than  50%  of  domestic  usage.  Aquatic 
weed  control/ditch  bank  usage  ac- 
counts for  about  8%  of  annual  usage. 
Other  uses,  primarily  pasture,  account 
for  about  10%  of  use.  The  proposed 
suspended  uses  of  silvex  account  for 
about  two-thirds  of  its  annual  usage. 
The  major  remaining  uses  are  range- 
land,  rice,  and  sugarcane. 

Economic  impacts  of  suspending  for- 
estry, pasture,  rights-of-way,  and  non- 
crop  usage  of  silvex  during  a  two-year 
period,  generally  were  estimated  by  as- 
suming all  registered  alternatives  are 
available,  except  2,4,5-T  which  is  also 
subject  to  suspension.  The  analysis 
generally  provides  qualitative  esti- 
mates of  impacts  since  data  are  not 
available  to  support  precise  quantita- 
tive estimates. 

Economic  impacts  during  a  suspen- 
sion would  depend  upon  the  treatment 
options  actually  selected  by  users.  For 
many,  use  of  silvex  during  1979  and 
1980  would  be  optional  (i.e..  could  be 
delayed  to  a  later  year).  Other  users 


"The  Agency's  an&lysU  U  based  on  Infor- 
mation from  a  number  of  sources  Including 
RPAR  rebuttal  comments  received  by  the 
Agency  from  registrants,  users  and  other 
parties  during  the  RPAR  process;  and  the 
USDA-SUtes-EPA  2.4.5-T  RPAR  Assess- 
ment Report  (pybruary  15.  1979)  as  well  as 
other  relevant  data.  Although  the  2.4.5-T 
Reporty  attributes  a  role  to  EPA.  the  final 
report  has  neither  been  completely  reviewed 
nor  approved  by  EPA.  Therefore,  although 
the  Aigency  has  relied  on  some  portions  of 
the  report.  It  cannot  and  does  not  wish  to 
adopt  all  portions  of  the  report  as  reflecting 
the  Agency  position  on  matters  discussed 
herein. 


might  choose  to  use  alternatives  im- 
mediately. 

The  Agency's  analysis  indicates  that 
a  two-year  suspension  of  silvex  non- 
crop  uses  would  not  significantly 
affect  U.S.  production  or  prices  of  any 
commodities  or  services  in  affected 
sectors.  Economic  impacts  of  the  sus- 
pension would  be  minor  in  most  cases, 
even  at  the  local /regional  level. 

The  major  economic  significance  of 
suspending  silvex  is  that  it  would  not 
be  available  for  more  extensive  use  on 
forest  and  pasture  sites  as  a  2,4,5-T 
substitute.  Silvex  usagt  on  those  sites 
could  Increase  significantly  in  the 
event  of  suspension  of  2,4,5-T  on  those 
sites  because  silvex  is  an  economic  al- 
ternative for  2.4.5-T  in  many  in- 
stances. 

Economic  Impacts  during  the  3H 
month  emergency  suspension  proceed- 
ing would  be  negligible.  Any  silvex 
treatments  scheduled  for  this  period 
could  be  delayed  without  affecting  the 
efficacy  of  the  treatments  or  cost  to 
users. 

The  economic  Impacts  of  suspending 
each  individual  non-crop  use  of  silvex. 
including  those  It  has  in  common  with 
2,4.5-T  are  discussed  below. 

(1)  Forestry.  Silvex  now  appears  to 
be  used  on  a  rather  limited  scale  in 
forestry.  Bureaus  of  the  U.S.  Depart- 
ment of  Interior  (USDI)  and  the  U.S. 
Forest  Service  (USPS)  have  used 
silvex  in  the  past  year.  A  USDI  policy 
memorandimi  (June  12,  1970)  prohibit- 
ed use  of  2,4,5-T  and  restricted  the  use 
of  picloram.  but  did  not  include  silvex 
on  either  prohibited  or  restricted  lists. 
Nonetheless.  USDI  use  of  silvex  ap- 
pears to  have  been  discontinued 
during  1977.  However,  as  much  as 
30,000  acres  (up  to  50.000  pounds  a.e.) 
were  treated  annually  by  BLM  during 
the  early  to  mld-1970's.  Forest  Service 
use  has  declined  and  currently  in- 
volves very  small  quantities  (less  than 
500  pounds  a/e/)  Some  silvex  could  be 
used  by  non-govemmental  users,  but 
no  documentation  of  such  usage  is 
available. 

Silvex  can  be  used  at  either  or  both 
of  two  stages  in  the  production  *■  of  co- 
nifers: (1)  Preparing  sites  for  refores- 
tation and  (2)  releasing  young  trees 
from  hardwood  competition.  Each  op- 
eration is  imdertaken  once  in  the  50 
year  cycle  of  a  softwood  stand.  Silvex, 
as  well  as  other  chemical  and  non- 
chemical    control    methods,    may    be 


UMI 


"SUvex  Is  sometimes  used  for  other  for- 
estry herbicide  operations,  including  reha- 
bilitation or  species  conversion,  fuel  break 
maintenance,  and  timber  stand  improve- 
ment. The  major  forestry  uses  of  silvex  are 
site  preparation  and  release,  which  are  the 
focus  of  this  aiudysla. 


used  Individually  or  In  combination  for 
site  preparation  and  release. 

Use  of  silvex  for  site  preparation  is 
not  critical  although  it  is  coet  effec- 
tive. Several  other  chemicals,  as  well 
as  non-chemical  methods,  are  also  ef- 
fective for  site  preparation.  Picloram 
and  2,4-D,  sometimes  combined,  are 
the  most  effective  substitute  chemi- 
cals. 2.4-D  costs  leas  than  silvex  but 
controls  a  more  limited  spectnmi  of 
weeds  and  often  has  to  be  used  more 
frequently,  thus  resulting  in  higher 
costs  than  a  single  silvex  treatment.  In 
the  past,  2,4.5-T  has  t>e;n  preferred  to 
silvex  for  site  preparation  because  It 
controls  a  wider  variety  of  hardwoods. 

Because  the  release  (weeding)  oper- 
ation is  conducted  after  the  seedling 
trees  are  in  place,  a  selective  herbicide 
which  will  not  harm  the  seedlings  is 
preferred.  This  Is  particularly  true  for 
pine;  silvex  provides  control  of  many 
hardwood  competitors;  however  it  also 
can  damage  pine  seedlings.  As  a  conse- 
quence of  its  lack  of  selectivity  silvex 
has  not  been  extensively  used  for  re- 
lease treatments.  Its  use  has  been  lim- 
ited to  non-pine  conifer  stands  In  the 
west  and  fir-spruce  stands  In  the 
Northeast. 

In  both  agencies,  costs  have  already 
been  Increased  by  $20-$200/acre  due 
to  the  use  of  release  methods  other 
than  silvex  and  2,4,5-T.  Site  prepara- 
tion continues  at  cost  increases  of  f  10- 
$40/acre  using  picloram/2.4-D  and 
other  chemicals  on  those  areas  which 
require  herbicide  controls.  Release 
costs  in  Washington  and  Oregon  are 
|20-$50/acre  for  substitute  chemical 
control.  Manual  control,  when  used, 
increases  costs  about  $d0-|100/acre 
more  than  silvex. 

USDI  Is  presently  reviewing  the  de- 
partment policy  regarding  pesticide 
use  and  Is  considering  adding  silvex  to 
the  list  of  prohibited  chemicals.  USDI 
decisions  regarding  1979  plans  for  use 
of  silvex  are  pending  EPA  decisions, 
and  alternative  plans  have  been  devel- 
oped for  vegetation  management  with- 
out silvex. 

The  suspension  of  forestry  uses  of 
silvex  for  either  3M  months  or  two 
years  would  not  have  any  significant 
current  economic  impact  because  the 
chemical  is  not  now  in  use.  The  princi- 
pal potential  users.  USDI  and  USPS, 
have  already  discontinued  use.  The 
only  significance  of  the  silvex  suspen- 
sion for  forestry  use  is  that  it  would 
not  be  available  as  a  substitute  for 
2.4.5-T. 

(3)  Righta-of-Way.  Silvex  Is  used  to 
control  woody  and  herbaceous  plants 
on  vegetated  rlght*-of-way  (railroad, 
highway,  electric  transmission,  and 
pipeline)  which  could  hamper  the  use 


of  the  system  (weeds  encroaching  on 
highways)  threaten  the  sjrstem's 
equipment,  and/or  interfere  with  In- 
spection and  maintenance  of  the 
system. 

Manual  and  mechanical  methods  are 
the  most  common  control  practices  on 
rights-of-way  acreage.  Combining 
chemical  and  non-chemical  control 
methods  is  common  as  is  use  of  herbi- 
cide combinations  to  enhance  their  ef- 
fectiveness and  expand  the  spectnim 
of  plants  to  be  controlled  in  a  single 
application. 

Chenfical  treatment  uses  a  variety  of 
chemicals,  including  phenoxy  herbi- 
cides. Usage  of  silvex  for  rights-of-way 
vegetation  control  is  minimal,  e.g.,  less 
than  2%  of  rights-of-way  firms  use  it. 

If  silvex  is  not  available,  users  can  be 
expected  to  treat  with  other  herbi- 
cides. Dichlorprop.  2,4-D,  and  picloram 
mixed  with  2,4-D  are  all  cheaper  than 
silvex.  Several  alternatives  control 
more  species  than  silvex,  and  equiva- 
lent control  may  be  achievable  at  less 
cost.  No  significant  negative  economic 
impacts  could  be  expected  from  a  two- 
year  suspension  of  this  use.  Economic 
impact  during  a  3V4  month  emergency 
suspension  would  also  be  insignificant. 

(3)  Pasture.  The  phenoxy  herbicides 
(2,4-D,  2,4.5-T  and  silvex)  are  regis- 
tered for  the  control  of  many  woody 
and  herbaceous  weeds  on  pasture. 
Silvex  is  generally  more  effective  for 
woody  plant  control  than  2,4-D  but 
controls  a  narrower  spectrum  of  weeds 
than  2.4.5-T. 

Current  silvex  usage  on  range  and 
pasture  is  apparently  small  enough 
that  no  reliable  estimates  of  use  have 
become  available.  No  more  than 
500.000  pounds  active  ingredient  are 
used  annually.  Most  of  this  amount  is 
probably  used  on  range,  although 
states  such  as  Minnesota.  Virginia,  and 
New  England  states  recommend  silvex 
for  control  of  some  weeds  in  pasture. 
In  Massachusetts,  about  9,000  pasture 
acres  are  treated  with  silvex  annually, 
but  pasture  usage  in  other  states  has 
not  been  reported.  Silvex  was  not  con- 
sidered by  the  2,4.5-T  Assessment 
Team  to  t)e  an  alternative  to  2,4,5-T 
for  pasture  or  fencerow  applications 
because  of  its  relatively  narrow  spec- 
trum of  control. 

Brush  control  with  herbicides  on 
pasture  and  along  pasture  fencerows  is 
usually  accomplished  by  spot  treat- 
ment. Presumably,  silvex  is  also  ap- 


plied in  this  manner  when  It  Is  used. 

Since  other  chemicals.  e.g..  picloram. 
dicamba.  2,4-D,  are  generally  preferred 
to  silvex  for  pasture  use,  farmers  who 
currently  use  silvex  would  prestimably 
adopt  these  alternative  herbicides. 

No  yield  or  production  effects  would 
occur  during  a  two  year  suspension. 
For  Individual  farmers  using  silvex,  al- 
ternative controls  might  be  more  ex- 
pensive. If  so,  these  farmers'  Income 
will  be  reduced  by  the  amount  of  the 
cost-of-control  increase.  Such  effects 
will  be  nominal  in  most  cases.  There 
would  be  no  Impacts  on  consumer 
prices  or  the  general  economy.  Agri- 
cultural income  may  be  reduced  by  an 
immeasurably  small  amount.  In  view 
of  the  limited  economic  impacts  from 
a  two  year  suspension  period,  econom- 
ic impacts  during  the  3  Mi  months  re- 
quired for  an  emergency  suspension 
proceeding  would  be  of  no  signifi- 
cance. 

(4)  Commercial/Omamentdl  Turf. 
Ornamental  turf  includes  golf  courses, 
athletic  fields,  parks,  playgrounds, 
highway  turf,  and  turf  farms  for  pur- 
poses of  this  analysis.  Of  these,  golf 
courses  are  the  major  consumer  of 
herbicides  used  to  control  broadleaf 
turf  weeds. 

Precise  current  estimates  of  silvex 
use  on  turf  are  not  available  but 
annual  usage  could  be  as  high  as  2  mil- 
lion pounds  active  ingredient.  Combi- 
nations of  2,4-D,  MCPP,  and  dicamba 
are  readily  available  and  effective 
treatments  for  clover  and  chickweed 
which  are  major  broadleaf  weed  pests. 
In  golf  courses,  these  chemicals  are 
common  control  treatments  for  these 
pests.  Data  on  other  turf  uses  are  not 
available. 

Without  silvex,  users  will  shift  to 
combinations  of  2,4-D,  MCPP.  and  di- 
camba to  control  broadleaf  weed  pests. 
Treatment  costs  with  silvex,  silvex 
combinations,  alternatives,  and  combi- 
nations of  alternatives  vary  depending 
on  region,  target  weed  species,  applica- 
tion rates,  formulations,  and  package 
size.  Material  costs  for  silvex  and  di- 
camba are  comparable  at  $7.50  per 
acre.  Silvex  combined  with  2,4-D  is 
about  $1  per  acre  more  expensive  thsui 
MCPP,  MCPP  -t^  2,4-D,  and  2,4-D  ■\-  di- 
camba. Combinations  of  MC:PP/2,4-D/ 
dicamba  are  about  $4.50  to  $14.50  per 
acre  more  expensive  than  silvex/2,4-D 
mixtures.  On  the  average,  alternatives 
are  at>out  $3.50  per  acre  more  expen- 


sive than  silvex  and  silvex  mixtures. 

For  Individual  turf  managers,  these 
control  cost  increases  will  be  nominal. 
Oolf  courses,  for  example,  spend  $80- 
$90  per  acre  for  turf  maintenance 
which  Includes  chemical  fertilizers, 
fungicides,  herbicides,  and  insecticides, 
but  excludes  Irrigation,  mowing,  and 
other  direct  costs.  Thus,  increased 
broad  leaf  weed  control  costs  of  $3.50 
per  acre  could  Increase  maintenance 
costs  by  about  4  percent.  Economic  im- 
pacts during  a  two  year  suspension 
would  not  be  adverse  to  the  overall 
conunercial/omamental  turf  sector. 
No  economic  Impacts  are  anticipated 
during  the  3V4  month  emergency  sus- 
pension proceeding.  Most  treatments 
scheduled  during  this  period  could  be 
delayed  without  causing  significant 
control  problems  or  increasing  user 
costs. 

(5)  Home  and  Garden.  Most  of  the 
herbicides  used  by  the  homeowner  in 
the  U.S.  are  for  control  of  broadleaf 
weeds  and  grass  pests  in  lawns.  At 
least  three-fourths  of  U.S.  homeown- 
ers do  not  use  any  herbicides.  Liquids 
are  more  popular  than  granular  forms 
in  terms  of  quantities  used  and  dollar 
sales.  Several  hundred  thousand 
pounds  of  silvex  are  used  annually  on 
home  lawns. 

Silvex  is  most  commonly  used  with 
2,4-D,  MCPP,  and  dicamba  to  control 
species  resistant  to  2,4-D  (i.e.,  chick- 
weed,  clover,  spurge  and  henbit): 
Based  on  label  claims  and  state  recom- 
mendations, combinations  of  2,4-D, 
MCPP,  and  dicamba  would  be  equally 
effective. 

Homeowners  would  shift  to  products 
containing  2,4-D,  MCPP,  and  dicamba 
in  the  event  of  a  silvex  suspension. 
These  alternatives  are  effective,  readi- 
ly available,  and  comparably  priced. 
Thus,  homeowner  adjustments  for 
either  3Vi  months  and/or  2  years  sus- 
pension would  be  nominal. 

(6)  Aquatic  Weed  Control/Ditch 
Bank.  Aquatic  weeds  are  a  nuisance  in 
water  bodies  used  for  recreation  and  in 
farm  ponds  used  for  watering  live- 
stock. Major  users  of  herbicides  for 
aquatic  weed  control  are  government 
and  private  recreational  organizations 
and  farmers.  Government  purchases 
of  aquatic  herbicides  account  for 
nearly  half  of  annual  sales.  Private 
recreation  organizations  account  for 
more  than  a  third  and  farmers  the  re- 
mainder. 
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Silvex  and  a  mixture  of  silvex  and 
endothall  are  registered  for  use  In 
aquatic  weed  control  in  ponds,  lakes, 
marshes,  and  shorelines.  Silvex  con- 
trols submerged,  emerged,  and  float- 
ing types  of  flowering  plants.  Elssen- 
tially  all  weeds  controlled  by  silvex  are 
sensitive  to  various  other  major  aquat- 
ic herbicides,  including  2.4-D.  diquat. 
endothall.  and  dichlobenil.  Silvex,  2.4- 
D.  and  diquat  exhibit  similar  herbici- 
dal  activities  in  aquatic  sites. 

Silvex  is  also  applied  to  drainage 
ditch  banks  and  canal  levees.  Particu- 
lar target  weeds  include  the  phreato- 
phytes.  various  exotics,  and  other 
woody  plants  -  such  as  rubber  and 
willow  trees  (Loeser,  1975:  Baker, 
1975).  There  appear  to  be  no  viable  al- 
ternative chemical  controls  for  some 
plant  pests  such  as  the  phreatophytes 
and  some  exotics  (Loeser.  1975).  How- 
ever, there  are  many  other  chemicals 
registered  that  are  effective  on  many 
species  found  along  ditch  banks  and 
canal  levees. 

For  most  uses  of  silvex.  4  pound  a.i./ 
acre  per  foot  are  applied  in  late  spring 
to  early  summer.  Approximately 
240,000  pounds  of  silvex  were  used  in 
1972  for  water  management  purposes 
(von  Rumker  et  al.  1974).  This  esti- 
mate includes  silvex  used  in  static 
water  areas  such  as  recreational  sites, 
reservoirs,  settling  ponds,  and  ditch 
banks.  At  an  assumed  application  rate 
of  4  pounds  of  silvex  per  acre,  approxi- 
mately 60  thousand  acres  of  static 
water  and  ditch  banks  were  treated  in 
1972. 

Consumption  of  silvex  for  weed  con- 
trol in  stationary  water  areas  is  not 
critical  due  to  the  availability  of  effec- 
tive chemical  alternatives  including 
2.4-D.  diquat  and  dichlobenil.  Also,  the 
Argentine  flea  beetle  is  an  effective 
biological  control  of  alligator  weed 
when  used  in  an  IPM  program  with 
silvex  or  2,4-D. 

Economic  effects  of  suspending 
aquatic/ditch  bank  users  of  silvex  for 
3Vi  months  or  2  years  would  be  nomi- 
nal because  effective,  economical  al- 
ternatives are  available.  There  would 
not  be  a  significant  economic  burden 
on  users. 

V.  Procedural  Matters 

This  order  directs  the  emergency 
suspension  of  the  forestry,  rights-of- 
way,  pasture,  home  and  garden,  aquat- 
ic weed  control/ditch  bank,  and  com- 


NOTICES 

merclal/omamental  turf  uses  of 
sUvex.  Registrants  affected  by  emer- 
gency suspension  actions  may  request 
an  expedited  hearing  before  the 
Agency.  This  section  explains  how  to 
request  an  expedited  hearing,  the  con- 
sequences of  requesting  or  not  re- 
questing an  expedited  hearing,  and 
the  procedures  which  govern  an  expe- 
dited hearing  in  the  event  one  is  re- 
quested. 

A.  PROCEDURES  FOR  REQUESTING  A 
HEARING 

(1)  Who  May  Request  a  Hearing  and 
When  the  Request  Should  Be  Made, 
Registrants  of  silvex  products  regis- 
tered for  the  forestry,  pasture,  rights- 
of-way.  home  and  garden,  aquatic 
weed  control/ditch  bank,  or  commer- 
cial/ornamental turf  uses  of  silvex 
may  request  a  hearing  on  these  specif- 
ic registered  uses  of  silvex  within  five 
days  after  receipt  of  this  opinion  and 
order. 

(2)  How  To  Request  a  Hearing.  Reg- 
istrants who  request  a  hearing  must 
follow  the  Agency's  Rules  of  Practice 
Governing  Hearings  (40  CFR.  Part 
164).  These  procedures  specify,  among 
other  things:  (1)  That  all  requests  for 
a  hearing  must  be  accompanied  by  ob- 
jections that  are  specific  for  each  use 
for  which  a  hearing  is  requested  (40 
CFR  164.121(a)  and  164.123(b))  and  (2) 
that  all  requests  must  be  filed  with 
the  Office  of  the  Hearing  Clerk  within 
the  applicable  five  (5)  days  (40  CFR 
164.121(a)).  Failure  to  comply  with 
these  requirements  will  automatically 
result  in  denial  of  the  request  for  a 
hearing. 

Requests  for  hearings  must  be  sub- 
mitted to:  Hearing  Clerk  (A-110),  UJB. 
Environmental  Protection  Agency.  401 
M  Street.  S.W..  Washington.  D.C. 
20460. 

B.  CONSEQUENCES  OP  FILING  A  HEARING 
REQUEST 

Under  FIFRA  Section  6(c)(3)  the 
emergency  suspension  order  becomes 
effective  inunediately  and.  unless 
stayed,  continues  in  effect  until  com- 
pletion of  the  expedited  hearing  and 
Issuance  of  a  final  order  of  suspension. 
The  statute  provides  that  where  an 
administrative  hearing  is  requested, 
the  emergency  order  is  subject  to  Dis- 
trict Court  review  on  the  emergency 
finding.  The  final  suspension  order 
Issued  by  the  Administrator  after  a 


hearing  may  keep  the  suspension  in 
effect,  modify  it,  or  terminate  It  A 
final  suspension  order  issued  following 
a  hearing  is  then  reviewable  in  the 
Court  of  Appeals. 

The  statute  provides  that  if  a  hear- 
ing is  requested  on  the  Administrator's 
emergency  suspension  actions  regard- 
ing silvex  before  the  end  of  the  five- 
day  notice  period,  the  hearing  stage  is 
to  begin  within  five  days  after  receipt 
of  the  request,  unless  the  registrant 
and  the  Agency  agree  that  it  shall 
begin  at  a  later  time.  No  party,  other 
than  the  registrant  and  the  Agency,  is 
to  participate,  except  that  any  person 
adversely  affected  may  file  briefs 
within  the  time  allowed  by  the  Agen- 
cy's rule.  Hearings  on  emergency  sus- 
pension, like  hearings  on  ordinary  sus- 
pension, are  subject  to  the  provisions 
of  subchapters  II  of  Title  S  of  the 
United  States  Code,  except  that  the 
presiding  officer  need  not  be  a  certi- 
fied hearing  examiner.  The  presiding 
officer  has  ten  days  from  the  conclu- 
sion of  the  presentation  of  evidence  to 
submit  recommendations  to  the  Ad- 
ministrator, who  in  turn  has  seven 
days  to  issue  a  final  order  on  the  issue 
of  suspension. 

C.  CONSEQUENCES  OP  NOT  PILING  A 
HEARING  REQUEST 

Under  the  statutory  scheme.  If  there 
is  no  request  for  a  hearing  on  the  Ad- 
ministrator's suspension  actions 
within  the  five-day  notice  period,  the 
emergency  suspension  order  becomes  a 
final  suspension  order,  which  remains 
in  effect  until  the  conclusion  of  the 
cancellation  proceedings,  unless  modi- 
fied or  vacated  sooner  (40  CFR 
164.130).  Court  review  of  an  emergen- 
cy suspension  order,  including  the  spe- 
cial review  before  the  District  Court 
discussed  in  Part  II,  is  available  only  if 
an  administrative  hearing  has  been  re- 
quested within  the  applicable  five-day 
period  [FIFRA  Section  6<cX2). 
6(c)(3)]. 

D.  SUPPLEMENTARY  PROCEDURES 

EPA's  Rules  of  Practice  for  expedit- 
ed hearings  are  set  forth  at  40  CFR 
Part  164.  Subpart  C.  I  do  not  know  if  a 
hearing  will  be  requested  on  these  sus- 
pensions. If  it  is.  however.  I  am  estab- 
lishing the  following  procedures  to 
supplement  the  existing  regulations  in 
governing  its  conduct. 

1.  A  deadline  is  being  established  for 


the  completion  of  all  hearing  proce- 
dures and  the  rendering  of  a  recom- 
mended decision  under  40  CFR 
164.121(i).  That  deadline  is  90  calen- 
dar days  from  the  first  prehearing 
conference,  which  shall  be  held  in  ac- 
cordance with  the  time  requirements 
described  below. 

2.  I  am  naming  certain  EPA  employ- 
ees to  serve  as  a  hearing  panel  in  any 
hearing  arising  out  of  this  notice  (see 
Appendix  A). 

I  am  naming  certain  additional  per- 
sons to  be  available  to  provide  techni- 
cal advice  and  staff  support  to  the 
hearing  panel  (see  also  Appendix  A). 
If  questions  arise  at  the  hearing  which 
persons  in  this  category  are  uniquely 
qualified  to  assess,  they  may  be  called 
on  to  serve  on  the  panel  either  in  addi- 
tion to.  or  in  sutMtitution  for.  the 
three  panel  members  named  above. 

The  panel  will  conduct  the  hearing 
and  submit  a  recommended  decision  to 
me  under  40  CFR  164.121(j).  None  of 
the  persons  named  above  is  subject  in 
the  normal  course  of  their  duties  to 
the  supervision  or  direction  of  any  em- 
ployee or  agent  of  EPA  who  is  a 
member  of  the  Agency  trial  staff 
named  below.  See  5  U.S.C.  Section 
554(d)(2). 

Since  5  U.SX;.  Section  554(d)(1)  pro- 
vides that  those  presiding  at  adjudica- 
tory hearings  may  not  "consult  a 
person  or  party  on  a. fact  in  issue  (in 
the  course  of  preparing  their  decision) 
unless  on  notice  and  opportunity  for 
all  parties  to  participate."  neither 
myself  nor  ray  appellate  staff  will  con- 
sult with  the  panel  or  its  supporting 
staff  on  any  matters  involving  thise 
case  from  the  date  of  notice  until  a 
recommended  decision  is  issued.  Mem- 
bers of  my  appellate  staff  are  listed  in 
Appendix  A.  We  will  conduct  an  inde- 
pendent review  of  the  questions  pre- 
sented on  appeal  of  any  recommended 
decision.  However,  in  doing  this  we 
will  feel  free  to  consult  with  the  hear- 
ing panel  and  the  support  panel,  since 
they  will  have  conducted  the  initial 
proceedings  and  brought  expert 
knowledge  to  evaluating  the  record. 

The  following  Agency  bureaus  or  di- 
visions, and  their  staffs,  are  designated 
to  perform  all  investigative  and  prose- 
cutorial functions  in  this  case:  Office 
of  the  Deputy  Administrator  ".  Office 
of  Toxic  Substances,  the  Office  of 
General  Counsel,  and  the  Office  of 
Enforcement. 

From  the  date  of  this  notice  until 
any  final  decision,  no  member  of  the 
hearing  panel,  its  support  staff,  my 
appellate  staff,  or  myself,  shall  liave 
any  ex  parte  contact  with  any  trial 
staff  employees,  or  any  other  Interest- 
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ed  person  not  employed  by  E3>A,  on 
any  of  the  issues  involved  in  this  pro- 
ceeding. However,  persons  interested 
in  this  case  should  feel  free  to  contact 
any  other  EPA  employee,  including 
both  trial  staff  and  persons  not  explic- 
itly named  as  panel  members  or  assis- 
tants, with  any  questions  they  may 
have. 

3.  I  am  directing  the  hearing  panel 
to  proceed  as  follows  to  streamline 
proceedings  in  this  case: 

a.  My  findings  on  imminent  hazard 
and  emergency  for  suspended  uses  of 
silvex  together  with  supporting  infor- 
mation are  in  my  opinion  and  order, 
which  is  available  for  inspection  in  the 
Office  of  the  Hearing  CJlerk.  Addition- 
al supporting  information,  including 
references  cited  in  the  opinion  and 
orders,  is  also  available  for  inspection 
in  the  Offlce  of  the  Hearing  Clerk.  To- 
gether these  documents  constitute  the 
Agency  record  in  this  matter."  EPA 
has  also  attempted  to  put  this  infor- 
mation in  perspective  through  a  narra- 
tive summary  and  analysis. 

b.  The  scheduling  of  any  hearing, 
particularly  in  its  earlier  stages,  in- 
volves a  balancing  between  the  need  to 
conduct  an  expeditious  hearing  and  a 
concern  that  the  hearing  not  proceed 
too  far  before  the  identity  of  those 
registrants  requesting  a  hearing  is  es- 
tablished. In  arranging  for  the  first 
prehearing  conference,  I  have  at- 
tempted to  accommodate  both  inter- 
ests. The  hearing  panel  shall  convene 
the  first  prehearing  conference  within 
five  days  after  receipt  of  the  last  re- 
quest for  a  hearing  by  a  registrant  or 
15  days  after  the  issuance  of  my  opin- 
ion and  order,  whichever  comes  earli- 
er. The  15-day  maximum  should 
ensure  that  all  registrants  wishing  to 
participate  in  the  hearing  have  been 
given  ample  time  to  file  a  hearing  re- 
quest after  receiving  notification  of 
my  suspension  actions. 

c.  Within  ten  days  from  the  first 
prehearing  conference,  any  person  re- 
questing a  hearing  shall  submit  fo- 
cused written  comments  on  this  opin- 
ion and  order  consisting  of  a  counter- 
statement  of  proposed  findings  on  the 
issue  of  imminent  hazard  presented  by 
silvex  together  with  supporting  infor- 
mation. A  narrative  summary  explain- 
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ing  its  bearing  on  the  case  should  also 
be  included. 

d.  The  Agency  trial  staff  shall  have 
seven  days  thereafter  to  file  supple- 
mental information  and  comments. 

e.  Within  five  calendar  days  from 
the  filing  of  any  supplemental  infor- 
mation by  the  Agency  staff,  the  panel 
Shan  convene  a  second  prehearing  con- 
ference. At  this  conference  all  parties 
shall  appear  prepared  to  present  argu- 
ments on  the  significiance  and  rel- 
evance of  the  material  already  pre- 
sented. This  prehearing  conference 
Shan  also  hear  all  requests  for  oral 
presentation  of  direct  evidence  and 
cross-examination,  and  the  reasons 
supporting  them.  At  this  time  each 
party  shall  present  the  names  of  wit- 
nesses available  for  cross-examination 
on  the  matters  the  pwirty  Is  putting 
into  issue.  The  party  may  list  docu- 
ments (or  portions  thereof)  on  which 
the~  potential  witness  is  available  for 
cross-examination  in  lieu  of  filing  a 
formal  witness  statement. 

f.  Within  five  days  after  the  pre- 
hearing conference  is  over,  the  panel 
shall  issue  a  hearing  order  setting  the 
schedule  for  oral  presentation  of  wit- 
nesses and  cross-examination. 

(1)  Request  for  oral  presentation  of 
direct  testimony  shall  be  granted  only 
if  it  is  demonstrated  that  the  testimo- 
ny can  be  presented  meaningfully  only 
in  that  form:  in  all  other  cases,  direct 
testimony  shall  be  in  writing. 

(2)  Requests  for  cro.ss-examinatlon 
shaU  be  grsinted  only  if  all  of  the  fol- 
lowing showings  are  made: 

i.  The  request  concerns  factual  mat- 
ters. Cross-examination  will  not  be 
granted  on  matters  of  policy  or  law. 

ii.  The  factual  matters  are  ligitima- 
tely  in  dispute  in  light  of  the  record. 

iii.  The  factual  matters  are  material 
to  the  decision  to  be  made. 

iv.  Cross-examination  is  the  most  ef- 
ficient way  of  resolving  the  dispute 
over  these  factual  matters  (as  opposed 
to  such  alternative  as  production  of 
further  information,  or  informal  con- 
ferences). 

V.  There  is  a  reasonable  expectation 
that  cross-examination  will  resolve  the 
issue  of  material  fact  in  a  way  likely  to 
influence  the  final  decision. 

g.  The  testimonial  phase  of  the  hear- 
ing shall  begin  three  days  after  issu- 
ance of  the  order  setting  the  hearing 


"The  Deputy  Administrator  may  proper- 
ly be  included  in  the  trial  staff  since  the 
prohibitions  of  5  UJS.C.  Section  554(d)  do 
not  apply  to  "the  agency".  Her  inclusion  is 
necessary  if  guidance  on  general  policy  mat- 
ters is  to  be  available  to  the  trial  staif  and, 
to  free  a  high  agency  official  to  talk  to  out- 


side interested  persons  about  the  questions 
Involved  without  the  constrains  otherwise 
imposed  by  the  ex  parte  pro%'isions  of  the 
APA  and  the  Government  in  the  Sunshine 
Act.  The  n>eputy  Administrator  will  take  no 
part  in  the  detailed  work  of  preparing  and 
oresenting  the  Agency's  case. 


*'Some  of  the  documents  in  the  record 
may  be  entitled  to  confidential  treatment 
under  FIFRA  Section  10,  as  amended.  Par- 
ties to  the  hearing  may  have  access  to  such 
documents,  if  appropriate  protective  ar- 
rangements are  made.  See  also  the  footnote 
to  this  order  concerning  confidentiality  of 
daU  in  Section  IVJL(lKaXi). 
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schedule.  At  the  hearing,  the  panel 
shall  take  an  active  role  in  the  devel- 
opment of  the  record  through  ques- 
tioning of  witnesses  and  by  issuing 
procedural  orders  where  necessary. 

h.  At  the  end  of  the  Initial  testimo- 
nial phase,  the  hearing  panel  may 
permit  the  introduction  of  additional 
information  designed  to  rebut  the  con- 
tentions made  by  opposing  parties. 

i.  The  panel  may  revise  any  of  the 
procedural  provisions  of  this  notice 
other  than  the  overall  90-day  deadline 
for  rendering  a  recommended  decision, 
the  time  for  which  starts  nmning 
after  the  first  prehearing  conference. 

A  discussion  of  some  aspects  of  these 
procedures  follows: 

(1)  Deadlines.  Deadlines  for  complet- 
ing proceedings  under  FIFRA  have 
been  twice  endorsed  by  the  National 
Academy  of  Sciences  (National  Acade- 
my of  Sciences,  Decision  Making  in 
the  Environmental  Protection  Agency, 
Vol.  II,  p.  84  (1977):  National  Academy 
of  Sciences.  Decision  Making  for  Reg- 
ulating Chemicals  in  the  EInvironment, 
p.  30(1975)). 

In  addition.  Congress  has  demon- 
strated a  concern  for  speedy  action 
where  suspensions  based  on  a  poten- 
tial threat  to  human  health  are  con- 
cerned. It  has  required  a  hearing  on 
such  a  suspension  to  begin  five  days 
after  it  Is  requested,"  and  has  allowed 
ten  and  seven  days  respectively  for 
preparation  of  the  initial  and  final  de- 
cisions once  the  hearing  is  over 
(PIFRA  Section  6(c)(2)).  FIFRA  was 
amended  in  1975  to  require  consulta- 
tion by  EPA  with  the  Department  of 
Agriculture  and  a  scientific  advisory 
panel  before  taking  action  in  many 
cases;  suspensions  based  on  human 
health  grounds,  however,  were 
exempted  from  those  requirements  to 
allow  speedy  action  where  speedy 
action  was  desirable  [121  Cong.  Rec.  H 
9895-96  (daily  ed.  Oct.  9.  1975):  121 
Cong.  Rec.  Section  19820-21  (daily  ed. 
Nov.  12.  1975)]. 

Deadlines  for  completing  the  hear- 
ing have  been  inmposed  in  prior  sus- 
pensions. See.  e.g..  In  re:  Vesical 
Chemical  Co.,  et  aL,  41  FR  7552.  7553 
(Feb.   19,   1976)  (Notice  of  Intent  to 


•*I  do  not  regard  the  procedures  set  forth 
below  u  Inconsistent  with  this  directive. 
What  concerned  Congress  was  plainly  that 
the  hearing  stage  of  Agency  decisionmaking 
begin  promptly,  not  that  the  oral  heating 
itself  start  unconditionally  In  less  than  a 
week.  To  interpret  the  law  otherwise  would 
forbid  the  use  of  such  accepted  aids  to  effi- 
cient decisions  as  prehearing  conferences  In 
precisely  the  cases  where  efficiency  is  most 
required. 
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Suspend  Heptachlor  and  Chlordane). 
and  In  re:  Dibromochloropropane,  42 
FR  48915  (Sept.  26,  1977).  (Notice  of 
Intent  to  suspend  and  conditionally 
suspend  registrations  of  pesticide 
products).  The  requirements  set  forth 
in  this  order  simply  carry  forward  that 
practice. 

(2)  Use  of  a  Panel  Despite  the  need 
for  speedy  action,  the  issues  involved 
in  suspension  ar  complex.  Under  the 
statute,  a  Judgement  of  "imminent 
hazard"  must  be  based  on  considera- 
tion of  costs  and  risks  of  all  types 
[FIFRA  Sections  2(1).  2(bb)l.  Given 
the  necessary  time  constraints  and  the 
preliminary  nature  of  suspension  as  a 
remedy,  factual  certainty  may  be  elu- 
sive. "[Tlhe  function  of  the  suspen- 
sion decision  is  to  make  a  preliminary 
assessment  of  evidence,  and  probabil- 
ities, not  any  ultimate  resolution  of 
difficult  issues"  (Environmental  De- 
fense Fund,  Inc.  v.  EPA.  510  F.2d.  1292, 
1298  (D.C.  Cir.  1975),  quoting  from  En- 
vironmental Defense  Fund,  Inc.  v. 
EPA.  465  F.2d.  528,  537  (D.C.  Cir. 
1972)). 

Arriving  at  even  such  a  preliminary 
assessment  can  present  formidable  dif- 
ficulties. Considering  risks,  questions 
can  arise  concerning  the  dispersion 
and  presistence  of  the  pesticide  in  the 
environment  and  certain  parts  of  it, 
the  conduct  of  animal  leeding  studies, 
the  meaning  of  those  studies  for 
human  health,  the  validity  of  relevant 
epidemiological  studies,  the  realibillty 
of  using  known  human  exposure  from 
one  lise  pattern  as  a  predictor  of  po- 
tential human  exposure  in  other  use 
patterns,  and  finally  on  what  the 
upper  and  lower  boundaries  of  any 
rislcs  may  be  and  how  firmly  they  are 
established.  Considering  benefits, 
questions  can  be  raised  about  the 
extent  of  use,  the  availability,  practi- 
cality, and  effectiveness  of  substitutes 
both  now  and  in  the  future,  and  the 
range  of  the  probable  economic  im- 
pacts of  a  temporary  ban  on  the  pesti- 
cide, or  some  use  of  it.  in  the  light  of 
all  these  factors. 

The  Job  will  be  easier  and  better  per- 
formed, if  I  am  allowed  to  rely  directly 
on  the  talents  of  EPA  employees  with 
expert  knowlege  of  the  technical  fields 
involved  and  with  the  professional 
ability  to  assess  problems  arising  in 
them.  I  believe  it  Is  for  this  reason 
that  Congress  has  provided  that  those 
presiding  over  suspension  hearings 
need  not  be  hearing  examiners'*^. 

(3)  Conduct  of  the  hearing.  Overuse 
of  cross-examination   and   courtroom 


formalities,  I  believe,  has  made  many 
FIFRA  proceedings  far  longer  than 
was  consistent  with  any  rational  pur- 
pose. The  overwhelming  bulk  of  legal 
analyses  by  those  who  have  studied 
the  problem,  and  EPA's  own  experi- 
ence demonstrate  that  scientific  and 
economic  issues  can  be  clarified  by  the 
exchange  of  written  material  far  more 
efficiently  than  through  courtroom 
hearings.  I  am  directing  that  written 
submissions  be  used  here  to  focus  the 
issues  in  an  attempt  to  implement 
those  lessons,  at  the  same  time,  par- 
ticularly where  Congress  has  explicitly 
called  for  formal  hearings,  the  accom- 
panying rights  to  reasonable  cross-ex- 
amination and  oral  presentation  must 
be  preserved. 

All  three  elements  of  these  supple- 
mentary procedures  are  meant  to  work 
together.  The  use  of  a  panel  will 
ensure  that  expert  knowledge  is 
indeed  brought  to  the  the  task  of 
making  a  decision.  The  provision  for 
preliminary  written  submissions  will 
allow  that  panel  to  screen  the  issues 
and  narrow  the  formal  part  of  the 
hearing  down  to  those  that  are  legiti- 
mately in  dispute  and  suited  to  adjudi- 
catory resolution.  Finally,  setting  a 
schedule  for  decision  will  help  ensure 
that  the  potential  gains  in  efficiency 
represented  by  the  first  two  reforms 
are  realized  in  practice. 

Dated:  February  28,  1979. 

Douglas  M.  Costle. 
Administrator. 

•>■     Arramix  A 

HKAKING  PANZL 

Charles  Oregg.  Chairperson 
William  Brungs 
Robert  Coughlln 

nCHIRICAL  STTrrORT  rAHIL 

Robert  Chapman.  M.O. 

Nell  Chemoff 

Arnold  Kuzmack 

Dr.  James  Llchtenberg 

ADMIIIISTRATIVX  AmLLATC  FAJfEL 

Ronald  L.  McCallum 
Charles  R.  Ford 
Dr.  Edwin  H.  Clark 
Ms.  Mary  Ann  Maaaey 
Dr.  Richard  M.  Dowd 
Dr.  Stephen  J.  Oage 
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S«i»p*n»loii  Of4»r 

Registrations  issued  under  the  Fed- 
eral Insecticide.  Fungicide  and  Roden- 
ticide  Act  (FIFRA),  as  amended,  7 
U.S.C.  Section  136  eL,  seq.  of  all  pesti- 
cide products  containing  2-(2,4,5-trich- 
lorophenoxy)  Propionic  Acid  (Silvex) 
for  the  forestry  uses  (including  site 
preparation,  conifer  release,  and  brush 
and  weed  control),  rights-of-way  uses 
(including  brush  and  weed  control), 
pasture  uses,'  home  and  garden  uses, 
conunercial/omamental  turf  uses  (in- 
cluding recreational  area  uses),  and 
aquatic  weed  control/ditch  bank  uses 
are  hereby  suspended  and  the  sale, 
distribution,  or  other  movement  in 
commerce,  suid  the  use  of  all  such  pes- 
ticide products  for  the  foregoing  uses 
is  prohibited. 

Dated:  February  28,  1979. 

Douglas  M.  Costle, 
Administrator. 

IFR  Doc.  79-7560  Filed  3-14-79;  8:45  am] 
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SK.VEX 

Notice  of  Inlont  To  Concol  Cortbin 

l«9tttrat>«nt  of  PmHcM*  Product*  Containing 

SKvoK 

L  IlfTRODUCTIOM 

I  am  today  issuing  an  emergency 
order  suspending  immediately  the  for- 
estry, rights-of-way.  pasture.  comn»er- 
cial/omamental  turf,  home  and 
garden,  and  aquatic  weed  control/ 
ditch  bank  uses  of  pesticide  products 
containing  sUvex  C2-<2,4.5-Trichloro- 
phenoxy)  Propionic  Acid),  and  a  state- 
ment of  reasons.  Section  6<cKl)  of  the 
Federal  Insecticide.  Fungicide  and  Ro- 
denticide  Act  (FIFRA)  (7  U.S.C.  Sec- 
tion I36d<cKl))  provides  that  a  sus- 
pension order  cannot  be  issued  unless 
a  notice  of  intent  to  cancel  the  regis- 
trations or  change  the  classifications 
of  the  pesticide  products  concerned 
has  already  been  issued  or  is  issued 
with  the  suspension  order.  For  the 
reasons  set  forth  below.  I  find  that 
forestry,  rights-of-way.  pasture,  com- 


»The  fact  that  more  than  one  person  will 
preside  la  of  no  legal  significance.  Even 
when  5  U.S.C.  Section  55«  requires  a  hear- 
ing to  be  presided  over  by  an  examiner  (or  a 
person  representing  the  Agency).  It  also 
specifies  that  "one  or  more"  of  those  quali- 
fied may  preside. 


'Pasture  Is  defined  as  land  producing 
forage  for  animal  consumption,  harvested 
by  grazing,  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization.  Irri- 
gation, pesticide  application,  and  other  simi- 
lar practices  applied  to  it.  Fencerows  enclos- 
ing pastures  are  Included  as  part  of  the  pas- 
ture. 


NOTICES 

mercial /ornamental  turf,  home  and 
garden,  and  aquatic  weed  control/ 
ditch  bank  uses  of  pesticide  products 
containing  silvex,  in  accordance  with 
current  use  instructions,  appear  to 
pose  an  tmreasonable  risk  to  humans. 
I  am  therefore  announcing  my  inten- 
tion to  cancel  all  these  registered  uses 
of  silvex  under  Section  6(b)  of  FIFRA 
(7  UJS.C.  Section  136(d)(b)). 

II.  Legal  Authoritt 

Section  6(b)  of  FIFRA  (7  U.S.C.  Sec- 
tion 136d{b))  authorizes  the  Adminis- 
trator to  issue  a  notice  of  intent  to 
cancel  the  registration  of  a  pesticide 
or  to  change  its  classification  if  it  ap- 
pears to  him  that  the  pesticide  or  its 
labeling  "does  not  comply  with  the 
provisions  of  (FIFRA)  or,  when  used 
In  accordance  with  widespread  and 
commonly  recognized  practice,  gener- 
ally causes  unreasonable  adverse  ef- 
fects on  the  environment."  Thus,  the 
Administrator  may  cancel  the  registra- 
tion of  a  pesticide  whenever  he  deter- 
mines that  it  no  longer  satisfies  the 
statutory  standard  for  registration 
which  requires  (among  other  things) 
that  the  pesticide  "perform  its  intend- 
ed function  without  unreasonable  ad- 
verse effects  on  the  environment" 
(FIFRA  Section  3(cK5):  7  U.S.C.  Sec- 
tion 136a(cK5)).  He  may  also  change 
the  classification  of  any  use  of  a  pesti- 
cide if  he  determines  that  such  a 
change  "is  necessary  to  prevent  unrea- 
sonable adverse  effects  on  the  environ- 
ment" (FIFRA  Section  3(c)(2);  7 
T3JS.C.  Section  136a(dK2)).  "Unreason- 
able adverse  effects  on  the  environ- 
ment" means  "any  unreasonable  risk 
to  man  or  the  environment,  taking 
into  account  the  economic,  social  and 
envirtmmental  costs  and  benefits  of 
the  use  of  any  pesticide  '  (FIFRA  Sec- 
tion 2(bb);  7  U.S.C.  Section  136(bb)). 

The  burden  of  proof  for  establishing 
the  safety  of  a  pesticide  product  to 
support  a  decision  concerning  registra- 
tion or  continued  registration  rests  at 
all  times  on  the  proponent  of  registra- 
tion (Environmental  Defense  Fund  v. 
Environmental  Protection  Aoency.  465 
F.2d  528.  532  (D.C.  Cir.  1972);  EDF  v. 
EPA.  510  F.2d  1293.  1297  (D.C.  Cir. 
1975);  EDF  v.  EPA,  548  F.2d  998,  1004 
(D.C.  Cir.  1976)). 

In  effect.  FIFRA  requires  the  Ad- 
ministrator to  weigh  the  risks  and 
benefits  associated  with  each  use  of  a 
pesticide.  If  he  determines  for  any 
particular  xise  that  the  risks  exceed 
the  benefits,  he  must  then  determine 
whether  those  risks  can  be  sufficiently 
reduced  (so  that  they  are  outweighed 
by  the  benefits)  by  the  imposition  of 
restrictions  upon  use  through  changes 
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In  the  labeling  and/or  by  the  classlfi- 
caticm  of  the  use  for  restricted  use.  If 
he  determines  that  adequate  risk  re- 
duction carmot  be  achieved  by  such 
regulatory  measures,  the  registration 
of  the  pesticide  for  that  use  must  be 
fully  cancelled. 

III.  Reasons  fob  iNrriATun: 
Proceedings  To  Cakccl 

A.  risks 

On  the  basis  of  data  available  to  the 
Agency,  I  conclude  that  silvex  and/or 
its  contaminant.  2,3.7,8-tetrachlorodi- 
benzo-p-dioxin  (TCDD),  create  a  seri- 
ous health  risk  for  humans  and  that 
human  exposure  to  silvex  and/or  its 
contaminant,  TCDD,  is  cause  for  con- 
siderable concern. 

The  Agency  has  reviewed  numerous 
studies  in  which  industrial,  academic, 
and  government  scientists  have  report- 
ed that  TCDD  and /or  silvex  contami- 
nated with  TCDD  produce  fetotoxic. 
teratogenic,  and  carcinogenic  effects 
in  test  animals  that  have  been  exposed 
to  these  chemicals.  The  occurrence  of 
these  adverse  effects  in  test  animals 
following  exposure  to  silvex  and/or 
TCDD  indicates  that  humans  who  are 
exposed  to  silvex  may  experience  com- 
parable effects.  Concern  for  the 
health  of  humans  who  may  be  ex- 
posed to  TCDD.  and  therefore  sflvex 
contaminated  with  TCDD  is  height- 
ened because  scientists  have  not  dem- 
onstrated that  there  is  a  level  of  expo- 
sure that  has  no  adverse  effects  in 
humans.' 

A  recent  EPA-sponsored  epidemi- 
ological study  shows  human  miscar- 
riages to  be  related  both  geographical- 
ly and  temporally  to  the  use  of  2,4.5-T 
(a  chlorophenoxy  herbicide  closely  re- 
lated to  silvex.  and  which  also  con- 
tains TCDD).  Specifically,  the  study 
indicates  that  women  who  live  in  an 
Oregon  area  (Study  area)  where  2,4,S- 
T  is  used  for  forest  management  expe- 
rience miscarriages  more  frequently 
than  do  women  who  liv«  in  other 
Oregon  areas  where  there  is  little  or 
no  known  use  of  2.4.5-T  or  other 
dioxin-containing  phenoxy  herbicides. 
Most  significantly,  the  daU  generated 
through  this  study  show  that  the  in- 
crease in  frequency  of  miscarriages  for 
women  in  the  Study  area  is  greatest 
two  months  after  the  period  when 
2,4,5-T  is  used  in  this  area,  and  that 
there  Is  a  close  correlation  between 


'A  Committee  of  the  National  Research 
Council  of  Canada  recently  agreed  with  the 
authors  of  the  World  Health  Organization's 
monograph  on  TCDD  that  "for  TCDD  a  no- 
effect  level  lor  man  could  not  be  estab- 
lished" (NRCC  1978). 
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the  amount  of  2.4.5-T  used  by  month 
and  the  size  of  the  Increase  in  the  fre- 
quency of  miscarriages  two  months 
later.  Information  haa  recently 
become  available  to  the  Agency  which 
documents  the  use  of  silvex  in  the 
Alsea  area  during  the  period  of  time 
studied.  However,  even  without  this 
information.  I  would  have  found  that 
the  serious  implications  of  this  study 
are  as  applicable  to  silvex  as  to  2,4,5-T. 
TCDD.  the  contaminant  contained  in 
both  herbicides,  is  a  potent  mamma- 
lian fetotoxin  and  teratogen  at  very 
low  doses.  Conversely,  silvex  and  2.4,5- 
T  are  fetotoxic  and  teratogenic  at 
comparatively  high  doses.  It  is  reason- 
able to  assume  that  the  adverse 
human  reproductive  effects  observed 
In  Alsea  which  have  been  attributed  to 
low-level  exposure  to  2,4,5-T  are  due 
primarily  to  the  TCDD  in  2,4,5-T. 
Therefore,  since  silvex  also  contains 
TCDD.  I  conclude  that  the  Alsea  data 
are  applicable  to  areas  where  silvex  is 
used  when  evaluating  potential  repro- 
ductive risk  to  humans. 

I  also  conclude  that  it  is  prudent  to 
aiisume  that  individuals  living  in  or 
frequenting  areas  where  the  forestry 
use  of  silvex  occurs  may  experience 
exposure  to  TCDD  qualitatively  simi- 
lar to  that  experienced  by  the  Alsea 
women  and  may  suffer  the  adverse  ef- 
fects which  silvex.  2.4,5-T,  and/or 
TCDD  produce.  I  further  conclude 
that  individuals,  living  in  or  frequent- 
ing areas  where  the  use  patterns  of 
silvex  create  similar  or  greater  possi- 
bilities for  exposure  than  the  forestry 
use,  have  a  potential  risk  of  adverse  ef- 
fects from  silvex  exposure.  A  compara- 
ble risk  potential  is  applicable  to  per- 
sons who  are  occupationally  exposed 
to  silvex  through  these  uses.  Such  use 
patterns  include,  without  necessarily 
being  limited  to.  the  rights-of-way  and 
pasture  uses  of  silvex.  Additional  uses 
of  silvex  (home  and  garden,  aquatic 
weed  control/ditch  bank,  and  commer- 
cial/ornamental turf  uses)  are  compa- 
rable to  uses  of  2.4,5-T  cancelled  or 
suspended  in  1970  because  of  concern 
that  exposure  to  2,4,5-T  and/or  TCDD 
posed  an  imminent  hazard  to  humans 
and  to  the  environment.  Because 
silvex  also  contains  TCDD,  I  conclude 
that  it  is  prudent  to  take  similar 
action  for  these  silvex  uses.  The 
Agency  has  identified  pesticide  appli- 
cators and  persons  involved  in  pesti- 
cide application  support  activities,  and 


persona  living  In  or  frequenting  areas 
of  silvex  use  as  the  principal  groups  of 
individuals  who  may  be  exposed  as  a 
result  of  the  forestry,  right-of-way. 
pasture,  home  and  garden,  aquatic 
weed  control/ditch  bank,  and  commer- 
cial/ornamental uses  of  silvex.  Based 
upon  animal  data  and  other  informa- 
tion (including  the  recent  Oregon 
study),  individuals  exposed  to  silvex 
may  suffer  adverse  reproductive  ef- 
fects or  develop  cancer. 

B.  DCTOtMINATION  OP  BKNCTITS 

The  Agency  has  evaluated  the  eco- 
nomic effects  of  cancelling  non-crop 
uses  of  silvex.  The  non-crop  uses  of 
silvex  include  those  it  has  in  common 
with  major  uses  of  2,4.5-T  (forestry, 
pasture,  and  rights-of-way),  as  well  as 
turf  (home  and  garden  and  commer- 
cial/ornamental turf)  and  aquatic 
weed  control/ditch  bank  uses. 

Domestic  usage  of  silvex  is  estimated 
to  t)e  al>out  2.8  to  3.3  million  pounds 
annually.  Commercial/ornamental 
turf  and  home  and  garden  uses  of 
silvex  are  the  largest  volume  uses, 
comprising  more  than  50%  of  domestic 
usage.  Aquatic  weed  control/ditch 
bank  usage  account  for  about  8%  of 
annual  usage.  Other  uses,  primarily 
pasture,  account  for  about  10%  of  use. 
The  uses  of  silvex  subject  to  this  can- 
cellation notice  account  for  about  two- 
thirds  of  its  annual  usage. 

The  Agency's  analysis  indicates  that 
cancellation  of  silvex  non-crop  uses 
would  not  significantly  affect  U.S.  pro- 
duction or  prices  of  any  commodities 
or  services  in  affected  sectors.  Eco- 
nomic Impacts  of  the  cancellation 
would  be  minor  in  most  cases,  even  at 
the  local/regional  level.  The  major  sig- 
nificance of  cancelling  silvex  is  that  it 
would  not"  be  available  to  replace  2.4,5- 
T  on  forest  and  pasture  sites. 

The  economic  impacts  of  cancelling 
each  of  the  non-crop  uses  of  silvex  are 
discussed  below. 

(1)  Forestry.  The  cancellation  of  for- 
estry uses  of  silvex  would  not  have  any 
significant  economic  impact  because 
the  chemical  is  not  now  in  use.  The 
principal  potential  users,  the  Depart- 
ment of  the  Interior  (USDI)  and  the 
U.S.  Forest  Service  (USPS),  have  al- 
ready discontinued  use.  The  signifi- 
cance of  the  silvex  cancellation  for 
forestry  use  is  that  it  would  not  be 
available  as  a  substitute  for  2,4,5-T. 
However,  silvex  la  not  an  acceptable 


substitute  for  2,4,5-T  on  many  acres 
because  it  is  toxic  to  pines.  Thus,  im- 
pacts would  be  limited  to  non-pine 
Western  conifer  forests  and  some 
Northeastern  fir  spruce  stands. 

Silvex  has  been  used  in  forestry 
mostly  by  the  U.S.  Department  of  the 
Interior,  on  parts  of  approximately  2 
million  acres  of  Bureau  of  Land  Man- 
agement (BLM)  lands;  lesser  amounts 
have  been  used  by  the  USPS.  Silvex  is 
used  prior  to  planting  for  site  prepara- 
tion and  later  to  assist  growth  of 
young  trees  by  "releasing"  them  from 
competing  hardwood  trees  and  brush. 

There  are  many  alternatives  to 
silvex  for  site  preparation.  Several 
chemicals  (2,4-D,  picloram.  Atrazine, 
Banvel.  and  dicamba).  as  well  as  me- 
chanical methods,  controlled  burning, 
and  combination  methods,  may  be  ef- 
fectively used  for  this  purpose. 

Release  of  young  conifers  requires  a 
selective  herbicide  or  manual  methods 
to  reduce  hardwood  competition. 
Silvex.  2,4.5-T.  and  2.4-D  are  the  only 
Federally  registered  chemicals  provid- 
ing this  selective  control.  Silvex  and 
2,4,5-T  are  preferred  because  2,4-D 
controls  a  more  limited  spectrum  of 
woody  species. 

Silvex  is  not  widely  used  In  forest 
site  preparation/release  activities.  So 
far  as  is  known,  the  only  extensive 
recent  use  of  silvex  has  been  by  BLM 
in  western  Oregon.  However,  BLM  has 
used  no  herbicides  since  1977.  The 
USPS  treated  approximately  2,700 
acres  of  forest  lands  with  1,750  lbs  of 
silvex  in  1977.  USDI  is  presently  con- 
sidering prohibiting  the  use  of  silvex. 
Plans  have  been  developed  for  vegeta- 
tion management  without  silvex. 

(2)  Rights-oJ-Way.  The  economic 
impact  of  cancellation  of  the  use  of 
silvex  on  rights-of-way  would  t>e  mini- 
mal. Chemical,  manual,  and  mechani- 
cal methods  are  used  on  highway,  elec- 
tric, railroad,  and  pipeline  rights-of- 
way  acres  to  control  woody  and  herba- 
ceous plants  thlit  would  otherwise 
impede  the  use  of  equipment,  inter- 
fere with  Inspection  and  maintenance 
and  in  extreme  situations  Interfere 
with  the  functioning  of  the  right-of- 
way  system. 

Manual  and  mechanical  methods  are 
the  most  common  control  practices  on 
rights-of-way  acreage.  Present  usage 
'Of  silvex  for  rights-of-way  vegetation 
control  is  minimal,  e.g.,  less  than  2% 
of  rights-of-way  firms  use  iU  If  silvex 


were  not  available,  users  could  treat 
with  other  herbicides.  Dichloroprop, 
2,4-D,  and  picloram  mixed  with  2,4-D 
are  all  cheaper  than  silvex,  and  in 
some  instances  are  more  effective. 

(3)  Pasture.  The  phenoxy  herbicides 
(2.4-D.  2.4,5-T  and  silvex)  are  regis- 
tered for  the  control  of  many  woody 
and  herbaceous  weeds  on  pasture.* 
Silvex  Is  generally  more  effective  for 
woody  plant  control  than  2,4-D  but 
less  effective  than  2,4,5-T.  No  more 
than  250.000  lbs  of  silvex  are  used  on 
pasture  acreage  each  year. 

Other  chemicals,  such  as  pelleted 
formulations  of  picloram.  dicamba. 
2.4-D  are  generally  preferred  to  silvex 
for  pasture  use.  Therefore,  farmers 
who  currently  use  silvex  would  turn  to 
these  alternative  herbicides.  The  use 
of  alternatives  would  prevent  reduc- 
tions in  yield  or  production.  There- 
fore, there  would  be  no  Impact  on  con- 
sumer prices  or  the  general  economy. 
Agricultural  income  may  l>e  reduced 
by  an  immeasurably  small  amount. 

(4)  Commercial/ Ornamental  Turf. 
Silvex  is  used  on  various  types  of  com- 
mercial and  ornamental  turf,  such  as 
golf  courses,  athletic  fields,  parks, 
playgrounds,  highway  turf,  and  turf 
farms.  Golf  courses  are  the  principal 
use.  Annual  usage  could  be  as  much  as 
2  million  pounds  of  active  ingredients. 

Effective  alternatives  are  available. 
Among  them  are  2.4-D.  MCPP.  and  di- 
camba. Use  of  alternatives  could  in- 
crease costs  by  about  $3.50/acre.  How- 
ever, the  use  of  these  more  expensive 
alternatives  would  not  add  substantial- 
ly to  overall  turf  maintenance  costs  in 
most  situations.  Por  example,  turf 
maintenance  for  golf  courses  now 
costs  approximately  $80-90  per  acre. 
Thus,  the  economic  Impact  of  cancel- 
ling silvex  use  would  not  be  highly  sig- 
nificant. 

(5)  Home  and  GardetL  Several  hun- 
dred thousand  pounds  of  silvex  are 
used  per  year  on  home  lawns  and 
garden  areas.  Most  of  the  herbicides 
used  by  homeowners  in  the  U.S.  are 
for  control  of  broadleaf  weeds  and 
grass  pests  in  lawns.  However,  most 
homeowners  do  not  use  any  herbi- 
cides. 


*  Pasture  is  defined  as  land  producinc 
forage  for  animal  consumption,  harvested 
by  Krazing.  which  has  annual  or  more  fre- 
quent cultivation,  seeding,  fertilization.  Irri- 
gation, pesticide  application  and  other  simi- 
lar practices  applied  to  It.  Pencerows  enclos- 
ing pastures  are  included  as  part  of  the  pas- 
ture. 


Several  equally  efficacious  alterna- 
tives to  silvex  are  available  and  compa- 
rable In  cost.  Homeowners  could  shift 
to  products  containing  2,4-D,  MCPP. 
and  dicamba  without  experiencing  in- 
convenience. Thus,  homeowner  im- 
pacts stemming  from  cancellation 
would  be  negligible. 

(6)  Aquatic  Weed  Control/Ditch 
Bank.  Aquatic  weeds  are  a  nuisance  in 
water  bodies  used  for  recreation  and  in 
farm  ponds  used  for  watering  live- 
stock. Major  uses  of  herbicides  for 
aquatic  weed  control  are  government 
and  private  recreational  organizations 
and  farmers.  Economic  effects  of  can- 
celling aquatic/ditch  bank  uses  of 
silvex  would  be  nominal  because  effec- 
tive, economical  alternatives  (2,4-D. 
dlquat,  endothall,  dichlobenll.  and  bio- 
logical controls)  are  generally  availa- 
ble. 

C.  COIfCLDSION 

On  the  basis  of  information  current- 
ly available,  I  conclude  that  the  risks 
posed  by  the  continued  use  of  silvex 
on  forests,  rights-of-way,  pastures, 
homes  and  gardens,  commercial/orna- 
mental turf  and  aquatic  weed  control/ 
ditch  bank  areas  in  accordance  with 
current  terms  and  conditions  of  regis- 
trations and  commonly  recognized 
practice  appear  to  outweigh  the  bene- 
fits of  these  uses.  Por  these  reasons.  I 
conclude  that  these  uses  of  silvex 
appear  to  generally  cause  unreason- 
able adverse  effects  on  the  environ- 
ment (see  PIPRA  Section  2(bb))  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice.  Ac- 
cordingly, I  am  hereby  initiating  pro- 
ceedings to  cancel  the  registrations  of 
all  pesticide  products  containing  silvex 
registered  for  forestry,  rights-of-way, 
pasture,  home  and  garden,  commer- 
dal/oniamental  turf  and  aquatic  weed 
control/ditch  bank  uses. 

IV.  PaocEDimAL  Matters 

This  Notice  initiates  an  action  to 
cancel  the  registrations  of  the  forest- 
ry, rights-of-way,  pasture,  home  and 
garden,  aquatic  weed  control/ditch 
bank,  and  commercial/ornamental 
turf  uses  of  silvex.'  Under  Section  6(b) 
of  PIPRA  [7  U.S.C.  138d(b)]  regis- 
trants and  other  interested  persons 
may  request  a  hearing  on  the  cancella- 


tion actions  that  this  Notice  initiates. 
This  section  explains  the  prohibition 
against  ex  parte  commimications. 
when  and  how  affected  pesons  may  re- 
quest a  hearing,  and  the  consequences 
of  filing  or  of  falling  to  file  a  request 
for  a  hearing  in  accordance  with  the 
procedures  specified  in  this  Notice.' 

A.  EX  PARTE  COMMUNICATIONS 

The  Agency's  RtUes  of  Practice  for 
hearings  conducted  pursuant  to  Sec- 
tion 6  of  PIPRA  forbid  the  Adminis- 
trator, the  Judicial  Officer,  and  the 
Administrative  Law  Judge,  at  all 
stages  of  the  proceeding,  from  discus- 
sin  the  merits  of  the  proceeding  ex 
parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  an  in- 
vestigative or  expert  capacity,  or  with 
any  of  their  representatives  (40  CPR 
164.7). 

Accordingly,  the  following  Agency 
officers,  and  the  staffs  thereof,  are 
designated  to  perform  all  investigative 
and  prosecutorial  functions  in  this 
case:  The  Office  of  Toxic  Substances, 
the  Office  of  Pesticide  Programs,  the 
Office  of  General  Counsel,  and  the 
Office  of  ESif orcement. 

Prom  the  date  of  this  notice  imtil 
any  decision,  neither  the  Administra- 
tive Law  Judge,  the  Judicial  Officer 
nor  myself  shall  have  any  ex  parte 
contact  or  communication  with  any  in- 
vestigative or  trial  staff  employee,  or 
any  other  interested  persons  not  em- 
ployed by  EPA,  on  any  of  the  issues 
involved  in  this  proceeding.  However, 
persons  interested  in  this  case  should 
feel  free  to  contact  any  other  EPA  em- 
ployee, including  both  investigative 
and  trial  staff,  with  any  questions 
they  may  have. 


•Other  procedural  matters  relating  to  the 
emergency  actions  are  presented  In  the  ac- 
companying order  suspending  the  uses  in 
question. 


'Although  Section  6(b)  of  PIPRA  general- 
ly requires  prior  review  of  and  comment 
upon  proposed  notices  of  Intent  to  cancel  or 
change  classification  by  the  Secretary  of 
Agriculture  and  a  Scientific  Advisory  Panel. 
I  am  specifically  authorized  to  waive  such 
requirements  and  proceed  In  accordance 
with  Section  6<c)  of  PIPRA  whenever  I  find 
that  suspension  of  a  pesticide  registration  is 
necessary  to  prevent  an  Imminent  hazard  to 
human  health.  I  have  found  that  immediate 
suspension  of  the  registrations  of  pesticide 
products  containing  silvex  Is  necessary  to 
prevent  an  Imminent  hazard  to  human 
health  (see  Emergency  Suspension  Order 
and  Notice  of  Intent  to  Suspend  Uses  of 
SUvex.  issued  this  day).  I  hereby  invoice  by 
authority  to  waive  the  external  re\'lew  re- 
quirements. 
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B.  PROCSDUSXS  FOR  RgQUMTLIIO  A 
BKARIHC 

(1)  WJien  a  Hearing  Mutt  he  Requett- 
ed  for  CanceUation  Action*.  Regis- 
trants affected  by  cancellation  actions 
initiated  by  this  Notice  may  request  a 
hearing  within  30  days  of  receipt  of 
this  notice,  or  within  thirty  dajrs  of 
the  date  of  publication  of  this  notice 
in  the  Federal  Register  whichever 
occurs  later.  Any  person  adversely  af- 
fected by  the  cancellation  actions  initi- 
ated by  this  Notice  may  request  a 
hearing  on  or  before  April  16.  1979. 

(2)  How  to  Request  a  Hearing.  All 
registrants  and  other  interested  per- 
sons who  request  a  hearing  must 
follow  the  Agency's  rules  of  practice 
governing  hearings  (40  CPR.  Part 
164).  These  procedures  specify,  among 
other  things,  that:  (1)  All  requests  for 
a  hearing  must  be  accompanied  by  ob- 
jections that  are  specific  for  each  use 
for  which  a  hearing  is  requested  (40 
CFR  164.20(b)).  and  (2)  that  all  re- 
quests must  be  received  by  the  Hear- 
ing Clerk  within  the  applicable  thirty 


(30)  day  period  (40  CFR  164.5(a)). 
Failure  to  comply  with  these  require- 
ments will  automatically  result  in 
denial  of  the  request  for  a  hearing. 

Requests  for  hearings  must  be  sub- 
mitted to: 

Hearing  Clerk  (A- 110).  UJ3.  Environ- 
mental Protection  Agency.  401  M 
Street,  S.W..  Washington.  D.C. 
20460. 


C.  CONSEQUENCES  OF  nUHC  OR  FAIUIIO 
TO  FILE  A  HEARING  REQUEST 

If  a  hearing  is  requested  on  any  can- 
cellation action  on  a  silvex  use  initiat- 
ed by  this  Notice  before  the  end  of  the 
30-day  notice  period,  the  hearing  will 
be  governed  by  the  Agency's  rules  of 
practice  for  hearings  under  FIFRA 
Section  6  (40  CFR.  Part  164).  In  the 
event  of  a  hearing,  the  cancellation 
action(s)  subject  to  the  hearing  will 
not  become  effective  except  pursuant 
to  orders  of  the  Administrator  at  the 
conclusion  of  the  hearings. 

Dated:  February  28,  1979. 

Douglas  Costle, 
Administrator. 
(FR  Doc  79-7561  FUed  3-14-79;  8:45  am] 
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[4910-14-M] 
DEPARTMENT  OF  TRANSPORTATION 

Cea*l  GwcM^ 

[4«  Cn  PoH  160] 

ICGD  78-174] 

UFCSAVmO  EQUIPMENT 

InflatoM*  Pttraenol  Rotation  Dovico* 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Coast  Guard  invites 
public  participation  at  the  earliest 
stages  in  the  development  of  regula- 
tions establishing  a  Coast  Guard  Ap- 
proval Program  for  inflatable  personal 
flotation  devices  (PFD's).  Under  the 
present  Coast  Guard  PFD  regulations. 
PFD's  which  depend  upon  air  com- 
partments or  inflation  for  buoyancy 
may  not  be  Coast  Guard  approved  and 
do  not  satisfy  vessel  carriage  require- 
ments. These  regulations  will  establish 
structural  and  performance  standards 
for  inflatable  PFD's  and  procedures 
for  granting  Coast  Guard  approval  to 
those  devices  which  meet  these  stand- 
ards, and  will  amend  the  PFD  carriage 
requirements  to  permit  inflatables  as 
well  as  the  presently  approved  inher- 
ently buoyant  types. 

DATES:  Comments  must  be  received 
on  or  before  June  15.  1979. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/ 
81).  (CGD  78-174).  U.S.  Coast  Guard, 
Washington,  D.C.  20590.  Comments 
will  be  available  for  examination  at 
the  Marine  Safety  Council  (G-CMC/ 
81),  Room  8117.  Department  of  Trans- 
portation. Nassif  Building.  400  Sev- 
enth Street  SW..  Washington.  D.C. 

FOR  FURTHER  INFORMATION 
CONTACT: 

LT  David  N.  Gasch.  Office  of  Mer- 
chant Marine  Safety  (G-M/83). 
Room  8301.  Department  of  Trans- 
portation. Nassif  Building.  400  Sev- 
enth Street  SW..  Washington.  D.C. 
20590  (202-426-1444). 

SUPPLEMENTARY  INFORMATION: 
Interested    persons    are    invited     to 


submit  written  data,  views,  or  argu- 
ments. Written  comments  should  in- 
clude the  docket  number  (CGD-78- 
174).  the  name  and  address  of  the 
person  submitting  the  comments,  and 
the  specific  question  to  which  each 
comment  is  addressed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  advance  notice  are:  LT 
David  N.  Gasch.  Project  Manager. 
Office  of  Merchant  Marine  Safety, 
and  Ms.  Mary  Ann  McCabe,  Project 
Attorney.  Office  of  the  Chief  Counsel. 
Discussion 

Inflatable  PFD's  have  been  pre- 
cluded from  Coast  Guard  approval  in 
the  past  because  they  are  much  more 
susceptible  to  total  loss  of  buoyancy 
than  their  inherently  buoyant  coun- 
terparts. Failure  of  the  wearer  to  actu- 
ate the  inflation  mechanism,  malfunc- 
tions of  the  inflation  mechanism,  or 
loss  of  air  from  the  inflatable  com- 
partment due  to  puncture  or  structur- 
al failure  can  result  In  the  device 
having  zero  buoyancy  and  being  total- 
ly ineffective. 

Performance  characteristics  and 
construction  of  inflatables  have  im- 
proved significantly  over  the  past  sev- 
eral years.  When  subjected  to  current 
performance  and  design  reliability 
tests,  some  Inflatables  have  fared  as 
well  as  or  better  than  the  presently 
approved  Inherently  buoyant  types.  In 
addition,  recent  studies  conclude  that 
the  average  recreational  boater  would 
wear  certain  Inflatables  more  than  the 
Inherently  buoyant  types  because  the 
Inflatables  can  be  less  bulky,  more 
comfortable  and  attractive.  This  in- 
crease In  wearablllty  could  potentially 
decrease  the  annual  number  of  recre- 
ational boating  drownings  which  to- 
talled 1062  in  1977.  Additionally,  the 
development  of  commercial  subma- 
rines and  novel  craft  (hydrofoil  and 
hovercraft),  which  have  little  or  no 
storage  space,  give  rise  to  a  need  for 
compact,  lightweight  and  reliable 
PFD's.  For  this  reason  the  Coast 
Guard  is  presently  evaluating  various 
types  of  Inflatable  PFD's  for  possible 
future  approval. 

Factors  To  Be  Considered 

This  advance  notice  of  proposed 
rulemaking  Is  being  issued  to  solicit 


public  comment  and  assistance  In  an- 
swering certain  broad  Initial  questions 
relating  to  approach  and  content.  In- 
cluding the  following; 

(1)  Should  any  reliability  In  PFD's 
be  sacrificed  or  field  enforcement  be 
made  more  difficult,  to  accomplish  an 
increase  In  wearablllty? 

(2)  Should  only  hybrid  (combined  In- 
herent and  Inflatable  buoyarcy)  de- 
vices be  approved  In  addition  to  those 
presently  approved? 

(3)  Should  additional  PFD's  be  re- 
quired for  each  person  on  board  to  In- 
crease the  reliability  factor  of  Inflata- 
bles? 

(4)  What  restrictions  should  be 
placed  on  the  use  of  Inflatable  PFD's 
by  non-swimmers  and  children?  Is  It 
feasible  to  require  an  automatic  Infla- 
tion mechanism  for  non-swimmers  and 
children  or  to  prohibit  the  use  of  infla- 
tables altogether  for  these  people? 

(5)  Could  the  average  boater  deter- 
mine If  an  Inflatable  PFD  Is  In  a  serv- 
iceable condition? 

(6)  Should  the  Coast  Guard  require 
a  qualified  service  facility  to  periodi- 
cally restore  the  device  to  a  servicea- 
ble condition  or  could  the  average 
boater  perform  this  function? 

(7)  Are  Inflatable  PFD's  too  compli- 
cated for  some  people  to  operate  In  an 
emergency  situation? 

(8)  What  characteristics  are  essen- 
tial to  the  proper  operation  of  inflat- 
able PFD's?  Should  the  Coast  Guard 
require  these  features? 

(9)  Under  what  circumstances  or  on 
what  tyi>es  of  vessels  might  Inflatable 
PFD's  be  suitable  for  commercial  use? 

Public  comments  are  requested  on 
the  above  issues  as  well  as  on  any  issue 
related  to  the  subject  matter  of  this 
advance  notice.  Comments  are  encour- 
aged on  the  relative  strengths  and 
weaknesses  of  each  alternative  dis- 
cussed. Suggestions  for  other  alterna- 
tives are  also  encouraged. 


(46  U.S.C.   481.   526e.   1454. 
1.46(b),  (n)(l)) 


1455;  49  CFR 


Dated:  March  7. 1979. 

J.  B.  Hayes, 
Admiral,  U.S.  Coast 
Gtiard  Commandant 
[FR  Doc.  79-7960  Piled  3-14-79:  8:45  am] 
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[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL  1M3-S] 

WATH  QUALITY  OtlTBIIA 

l*qu*«t  for  Cowwilt* 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the 
availability  for  public  comment  of 
water  quality  criteria  for  27  of  the  65 
pollutants  listed  as  toxic  under  the 
Clean  Water  Act  (CWA).  When  pub- 
lished in  final  form  after  public  com- 
ment, these  water  quality  criteria  may 
form  the  basis  for  enforceable  stand- 
ards. The  criteria  were  developed  pur- 
suant to  section  304  of  the  CWA  and 
in  compliance  with  a  court  order. 

DATES:  Written  comments  should  be 
submitted  to  the  person  listed  directly 
below  by  May  14.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

Kenneth  M.  Mackenthun.  Director. 
Criteria  and  Standards  Division 
(WH-585).  Office  of  Water  Planning 
and  Standards.  U.S.  Environmental 
Protection  Agency.  401  M  Street. 
SW..  Washington.  D.C.  20460.  tele- 
phone 202/755-0100.    •    I 

SUPPLEMENTARY  INFORMATION: 

Background  | 

Section  304(a)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)).  requires  EPA 
to  publish  and  periodically  update 
water  quality  criteria.  These  criteria 
are  to  reflect  the  latest  scientific 
knowledge  on  the  identifiable  effects 
of  pollutants  on  public  health  and  wel- 
fare, aquatic  life,  and  recreation. 

Under  paragraph  11  of  the  Consent 
Decree  in  Natural  Resources  Defense 
Council,  et  al..  v.  Train,  8  FRC  2120 
(D.D.C.  1976).  EPA  must  publish  crite- 
ria for  65  specified  toxic  pollutants. 
The  criteria  are  to  state  maximum  rec- 
ommended concentrations  consistent 
with  the  protection  of  aquatic  life  and 
human  health. 

The  criteria  issued  for  public  com- 
ment today  are  for  27  of  those  65  pol- 
lutants. Criteria  for  the  remaining  38 


NOTICES 

of  the  pollutants  will  be  Issued  for 
public  comment  lo  the  near  future. 
Pinal  publication  is  planned  for  the 
latter  part  of  this  year. 

A  section  304(a)  water  quality  crite- 
rion is  a  qualitative  or  quantitative  es- 
timate of  the  concentration  of  a  water 
constituent  or  pollutant  in  ambient 
waters  which,  when  not  exceeded,  will 
ensure  a  water  quality  sufficient  to 
protect  a  specified  water  use.  Under 
the  Act  a  criterion  is  a  scientific 
entity,  based  solely  on  data  and  scien- 
tific Judgment.  It  does  not  reflect  con- 
siderations of  economic  or  technologi- 
cal feasibility.  A  criterion  based  on  the 
protection  and  propagation  of  fish, 
shellfish  and  wildlife,  for  example,  is 
simply  the  best  estimate  informed  sci- 
entists are  able  to  make  of  the  maxi- 
mum concentration  of  a  given  pollut- 
ant that  can  be  tolerated  while  still 
maintaining  protection  of  aquatic  life. 
A  criterion  intended  for  the  protection 
of  human  health,  by  the  same  reason- 
ing, is  the  best  estimate  of  the  concen- 
tration which  may  exist  and  still  not 
pose  an  undue  risk  to  humans  who 
drink  water  without  further  treatment 
or  eat  fish  or  shellfish  from  the  water. 
The  information  and  scientific  Judg- 
ments contained  in  a  section  304(a) 
criteria  document  could  be  used  to  de- 
velop enforceable  standards  under  sev- 
eral sections  of  the  Act  such  as  section 
302  (water  quality-based-effluent  limi- 
tations), section  303  (water  quality 
standards),  and  section  307(a)  (toxic 
pollutant  effluent  standards).  It  is  im- 
portant to  observe,  however,  that 
before  an  enforceable  standard  is  set 
under  any  of  these  statutory  authorl- 
<ties.  administrative  rulemaking  proce- 
dures by  either  the  States  or  EPA  will 
provide  interested  parties  the  opportu- 
nity to  participate  in  the  setting  of 
standards.  Final  publication  of  these 
criteria  under  section  304(a)  will 
therefore  have  no  regulatory  impact 
on  any  party. 

Relationship  to  Water  Qdautt 
Standards 

Because  E3>A  has  raised  significant 
issues  about  the  relationship  of  sec- 
tion 304(a)  criteria  to  section  303 
water  quality  standards  in  an  Advance 
Notice  of  Proposed  Rulemaking 
("ANPRM")  (43  FR  29588.  July  10. 
1978).  it  is  appropriate  to  highlight 
certain  aspects  of  this  relationship. 

A  water  quality  standard  is  devel- 


oped through  State  or  Federal  rule- 
making procedures  and  may  be  direct- 
ly translated  Into  an  enforceable  dis- 
charge or  effluent  limitation  in  a  point 
source  discharge  (NPDES)  permit 
under  section  301(b)(1)(C).  or  form  the 
basis  of  best  management  practices  for 
nonpolnt  sources  under  section  208  of 
the  Act.  A  water  quality  standard  for  a 
particular  water  body  consists  basical- 
ly of  two  parts:  (DA  "use"  for  which 
the  water  body  is  to  be  protected  or 
"designated"  (such  as  "agriculture", 
"recreation",  or  "fish  and  wildlife") 
and  (2)  a  numerical  or  qualitative  pol- 
lutant concentration  limit  which  will 
support  that  use.  (See  ANPRM,  43  FR 
at  29589.  29590). 

Establishing  the  use  component  of  a 
water  quality  standard  for  a  given 
water  body,  in  light  of  the  goals  of  the 
Act  and  the  value  of  the  water  body 
for  various  purposes,  involves  a  deter- 
mination of  what  use  is  attainable.  In 
determining  whether  a  use  is  attain- 
able, consideration  is  given  to  environ- 
mental, technological,  social,  economic 
and  institutional  factors  (40  CFR 
130.17(c)(1)). 

The  second  (concentration)  compo- 
nent of  a  standard,  in  contrast,  in- 
volves a  decision  about  the  water  qual- 
ity or  constituent  concentration  that 
must  be  provided  if  a  particular  use  is 
to  be  maintained.  Thus  this  compo- 
nent of  a  water  quality  standard,  like  a 
section  304(a)  criterion,  is  founded  on 
scientific  considerations. 

A  section  304(a)  criterion  is  not  a 
water  quality  standard  and  in  itself 
has  no  regulatory  effect.  Only  if  a  sec- 
tion 304(a)  criterion  is  adopted  by  a 
State  through  rulemaking  or  promul- 
gated by  EPA  under  section  303  (or  is 
incorporated  in  a  standard  under  an- 
other statutory  authority)  through 
rulemaking  or  adjudication,  does  the 
section  304(a)  criterion  acquire  regula- 
tory significance.  Moreover,  that  sig- 
nificance is  restricted  in  two  important 
ways.  First,  if  a  section  304(a)  criterion 
is  translated  into  the  concentration 
component  of  a  water  quality  stand- 
ard, scientific  considerations  specific 
to  a  given  water  body  may  be  taken 
into  account.  A  criterion  which  has 
been  established  as  generally  neces- 
sary to  support  a  specified  use  may 
not  be  required  to  maintain  that  use 
in  a  particular  water  body.  For  exam- 
ple, in  some  cases  ecosystem  adapta- 
tion  may   enable   a   viable   balanced 


aquatic  population  to  exist  in  waters 
with  high  natural  background  levels  of 
certain  pollutants.  Similarly,  toxicity 
of  certain  compounds  may  be  less  in 
some  waters  because  of  differences  in 
acidity,  temperature,  water  hardness, 
and  other  factors.  (Conversely,  some 
natural  water  characteristics  may  in- 
crease the  impact  of  ccjftain  pollut- 
ants.) 

Second,  a  section  304(a)  criterion 
adopted  by  a  State  or  federally  pro- 
mulgated under  section  303  acquires 
regulatory  weight  only  when  a  partic- 
ular water  body  is  designated  for  the 
use  which  the  criterion  is  designed  to 
protect.  A  water  body  designated  for 
agricultural  use,  for  example,  might 
not  have  to  achieve  the  same  concen- 
tration levels  as  a  water  body  designat- 
ed for  the  protection  and  propagation 
of  fish,  shellfish,  and  wildlife.  The  cri- 
teria issued  today  which  reflect  levels 
for  the  protection  of  aquatic  life  and 
human  health  would  not  necessarily 
be  required  to  protect  other  uses  such 
as  agriculture. 

EPA  has  established  regulations  and 
policies  concerning  section  304(a) 
water  quality  criteria  and  section  303 
concentrations  and  uses.  This  program 
was  summarized  in  the  ANPRM,  and 
public  comment  was  invited  on  a  vari- 
ety of  questions  about  the  direction 
this  program  should  take  in  the 
future. 

Issues  raised  in  the  ANPRM  poten- 
tially affect  the  significance  of  the  cri- 
teria issued  today.  For  instance,  EPA's 
policy  for  its  current  (1976)  water 
quality  criteria  (the  "Red  Book"  crite- 
ria) is  that  "a  State  may  adopt  a  nu- 
merical concentration  for  a  Red  Book 
pollutant  which  is  less  stringent  than 
the  Red  Book  number,  but  only  if  a 
State  provides  adequate  technical  Jus- 
tification for  the  deviation."  (43  FR  at 
29590)  Failure  to  provide  adequate 
technical  Justification  may  result  in 
EPA  disapproval  of  that  portion  of  the 
water  quality  standard  and.  subse- 
quently. In  EPA  proposal  and  poten- 
tial promulgation  of  the  more  restric- 
tive limit.  The  Agency  is  considering 
extending  this  policy  concerning  Red 
Book  criteria  to  its  new  toxic  pollutant 
criteria  after  such  criteria  are  pub- 
lished as  final,  and  solicits  comments 
on  this  option. 

The  ANPRM  also  stated  that  it  is 
E3>A's  current  policy  generally  not  to 
promulgate  standards  for  pollutants 
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which  States  have  not  addressed  in 
their  standards.  As  stated  in  that 
notice,  EPA  is  contemplating  altering 
this  policy  for  some  or  all  of  the  65 
toxic  pollutants.  Thus,  EPA  might 
"provide  a  list  of  pollutants  for  which 
water  quality  standards  must  be  devel- 
oped" either  by  the  States  or  by  EPA 
(43  FR  at  29591).  This  policy  will  be 
developed  In  future  rulemaking  efforts 
separate  from  the  issuance  of  water 
quality  criteria  for  public  comment 
today.  Persons  wishing  to  comment  on 
this  policy  option  will  therefore  be 
able  to  make  their  views  known  at 
that  time. 

Relationship  to  Drinking  Water 
Standards 

It  is  not  expected  that  health-based 
water  quality  criteria  will  necessarily 
be  the  same  as  standards  or  guidelines 
issued  by  EPA  under  other  Acts  since 
other  authorities  may  mandate  differ- 
ent considerations.  The  mandate  for 
establishing  standards  for  drinking 
water  at  the  tap  under  the  Safe  Drink- 
ing Water  Act  (SDWA).  for  Instance, 
expressly  requires  consideration  of 
economic  and  technical  feasibility, 
whereas  feasibility  is  not  a  factor  in 
developing  section  304  water  quality 
criteria.  In  addition  the  extrapolation 
model  used  to  estimate  the  risk  associ- 
ated with  the  Interim  Primary  Drink- 
ing Water  Standards  was  somewhat 
different  from  that  used  in  calculating 
water  quality  criteria.  Thus,  the  crite- 
ria today  are  not  intended  to  serve  as 
drinking  water  tap  standards.  Nor  are 
today's  criteria  expected  to  be  the 
same  as  recommended  maximum  con- 
taminant levels  (RMCL's),  non-en- 
forceable health-based  goals,  which 
are  also  mandated  under  the  SDWA. 
While  RMCL's  are  more  like  section 
304  criteria  than  tap  water  standards, 
specific  mandates  of  the  SDWA  such 
as  the  consideration  of  multi-media 
exposure,  as  weU  as  the  different 
methods  for  setting  contaminant 
levels  under  the  two  Acts  may  result 
in  differences  between  RMCL's  and 
the  criteria  published  for  comment 
today.  In  the  future,  a  State  or  EPA 
may  through  rulemaking  proceedings 
consider  using  the  health-based  sec- 
tion 304(a)  criteria  for  a  public  water 
supply  designated  use  standard  under 
section  307.  In  such  a  case,  considera- 
tion may  be  given  to  whether  pollut- 
ants   are    more    effectively    removed 
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before  they  reach  the  ambient  water 
(i.e.,  at  the  point  of  discharge),  or  at  a 
drinking  water  treatment  works. 

Development  of  the  Criteria 

The  development  of  water  quality 
criteria  reflecting  the  latest  scientific 
knowledge  is  necessarily  an  ongoing 
process.  Section  304  reflects  awareness 
of  this  fact  in  its  requirement  that  cri- 
teria periodically  be  revised.  As  new 
information  becomes  available  indicat- 
ing that  an  existing  criterion  should 
be  revised,  or  that  criteria  should  be 
established  for  substances  which  hfve 
not  yet  been  addressed,  it  is  expected 
that  new  or  revised  criteria  will  be  de- 
veloped. The  draft  criteria  issued  for 
comment  today  are  part  of  this  on- 
going program.  It  should  be.recognlzed 
therefore  that,  when  published  after 
public  comment,  these  criteria  will  not 
be  "cast  in  concrete"  but  will  be  updat- 
ed In  future  years  when  additional  in- 
formation becomes  available  indicat- 
ing such  a  need. 

EPA  recognizes  that  the  quality  and 
quantity  of  the  data  in  the  criteria 
docimients  varies,  and  has  undertaken 
a  program  to  expand  the  data  base 
dealing  with  bi(x;oncentration  factors 
and  aquatic  toxicity.  Further  data  gen- 
eration can  be  expected  in  the  future. 
Comment  is  invited  on  what  consti- 
tutes a  sufficient  data  base  for  final 
criterion  formulation  and  on  how  the 
quality  of  the  criteria  may  best  be  ex- 
pressed. 

The  criteria  issued  for  comment 
today  are  of  two  basic  kinds:  (1)  Con- 
centrations estimated  to  be  protective 
of  aquatic  life  and  wildlife,  and  (2) 
concentrations  relevant  to  the  protec- 
tion of  human  health.  Criteria  are  not 
now  being  issued  to  protect  recreation, 
agricultural  or  industrial  uses,  since  a 
general  lack  of  data  precludes  such  an 
effort  at  this  time.  As  data  become 
available,  however,  appropriate  crite- 
ria will  be  developed.  The  pollutants 
covered  by-,  today's  documents  are 
listed  in  Appendix  A  along  with  sum- 
maries of  the  criteria  formulation  for 
each  pollutant. 

The  criteria  for  protection  of  aquatic 
life  and  wildlife  and  criteria  for  the 
protection  of  human  health  were  de- 
rived separately  from  essentially  dif- 
ferent data  bases  utilizing  methods  de- 
signed specifically  to  address  the  con- 
cerns of  the  two  separate  areas.  The 
methods  for  deriving  criteria  in  each 
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of  these  areas  are  presented  In  appen- 
dices B  and  C.  and  are  discussed  brief- 
ly below.  Comment  is  invited  on  all  as- 
pects of  the  methods  used  and  their 
application  in  the  development  of  spe- 
cific criteria. 

Criteria  roR  the  Protection  or 
Aquatic  Life 

Most  of  the  aquatic  life  criteria 
issued  for  comment  today  were  de- 
rived using  gxiidelines  developed  from 
data  for  a  wide  range  of  poUutiChts 
and  organisms  to  provide  a  systematic 
and  consistent  approach  to  the  deriva- 
tion of  aquatic  life  criteria.  These 
guidelines  were  presented  for  public 
comment  on  May  18.  1978  (43  FR 
21506).  and  over  50  comments  were  re- 
ceived. As  explained  in  that  notice,  the 
guidelines  "provide  uniform  rules  for 
deriving  criteria  from  data  bases  (for 
individual  pollutants)  of  varying  de- 
grees of  adequacy  and  supply  rules  for 
estimating  some  effects  for  which  data 
are  unavailable."  (43  FR  at  21506)  In  a 
few  instances  the  guidelines  were 
modified  on  a  case-by-case  basis  where 
pollutant-specific  data  indicated  both 
the  need  and  the  direction  for  such 
modification.  Criteria  so  derived  are 
identified  in  the  text,  and  the  reasons 
for  any  modification  explained.  For 
some  pollutants,  data  needed  to  for- 
mulate criteria  following  the  guide- 
lines were  not  available  but  could  be 
estimated  using  alternative  proce- 
dures. In  these  cases  criteria  were  de- 
rived using  alternative  methods.  Final- 
ly, where  data  on  a  particular  pollut- 
ant were  not  sufficient  to  derive  crite- 
ria using  the  guidelines  or  the  alterna- 
tive procedures,  no  criterion  is  pre- 
sented. 

Since  a  detailed  explanation  of  the 
basic  guidelines  is  presented  in  the 
May  18th  notice,  interested  persons 
should  refer  to  that  notice  as  modified 
in  appendix  B  for  a  basic  understand- 
ing of  the  derivation  of  aquatic  life  cri- 
teria, appendix  B  contains  clarifica- 
tions which  resulted  from  application 
of  the  guidelines  as  well  as  a  summary 
of  the  althemative  methods  by  which 
criteria  are  derived. 

In  the  May  18th  notice  EPA  stated 
its  intent  to  refine  the  guidelines  in  re- 
sponse to  public  comment  before  issu- 
ing these  criteria  for  public  comment. 
Because  of  the  magnitude  of  the  task 
of  preparing  these  criteria  documents 
within  a  limited  time  frame,  and  be- 


cause of  the  highly  detailed  and  tech- 
nical nature  of  the  guidelines  and  the 
numerous  comments  thereon,  howev- 
er, no  major  refinements  to  the  guide- 
lines have  yet  been  completed.  The 
criteria  issued  today,  therefore,  follow 
the  guidelines  published  in  May.  modi- 
fied as  noted  in  appendix  B  to  reflect 
knowledge  gained  in  application  of  the 
guidelines  to  the  individual  data  bases. 
Also,  as  noted,  case-by-case  modifica- 
tion and  alternative  methods  have 
been  employed  where  appropriate. 

The  complex  nature  of  the  guide- 
lines has  also  compelled  EPA  to  defer 
response  to  comments  on  the  May 
18th  notice  at  this  time.  A  summary  of 
the  comments  is  presented  in  Appen- 
dix D,  however,  to  assist  the  reader  in 
understanding  the  general  outlines  of 
the  response  to  the  guidelines  and  the 
direction  which  further  work  on  the 
guidelines  is  taking. 

In  order  to  respond  to  comments  on 
the  May  18th  notice  EPA  has  under- 
taken an  assessment  of  the  technical 
and  scientific  foundations  of  the 
guidelines.  This  task  involves  exten- 
sive reformatting  of  the  data  base  and 
inclusion  of  new  references,  as  well  as 
investigation  of  appropriate  groupings 
of  data  to  estimate  correction  factors 
used  to  standardize  results  and  the  ef- 
fects of  their  variability:  enhanced 
quantification  of  the  variability  in  the 
standardized  data  base;  assessment  of 
the  validity  of  averaging  across  toxi- 
cant and  species  groups:  investigation 
of  the  sensitivity  of  criteria  to  data  re- 
quirements: and  consideration  of  alter- 
natives for  estimating  criteria  includ- 
ing the  use.  where  appropriate,  of  re- 
gression models,  application  factors 
and  dose-response  bioassay  models. 

It  should  be  noted  that  this  assess- 
ment effort  and  comments  received  on 
the  documents  issued  today  may  indi- 
cate a  need  for  changes  in  the  deriva- 
tion methods  or  their  application  in 
individual  cases.  Where  modification  is 
so  indicated,  the  derivation  methods 
and  criteria  values  in  the  final  docu- 
ments may  differ  from  those  issued 
for  comment  today.  The  reasons  for 
any  modifications  will  accompany  the 
final  documents. 

Since  the  guidelines  assessment  task 
will  extend  into  the  comment  period 
on  today's  criteria  documents,  com- 
ments on  the  guidelines  not  previously 
submitted  will  be  accepted  during  this 
period.  It  is  not  necessary  to  repeat 


any  comments  previously  submitted  in 
response  to  the  May  18th  notice,  as 
they  are  already  being  considered  in 
the  reanalysis.  A  comprehensive  re- 
sponse to  major  substantive  comments 
will  accompany  the  final  publication 
of  the  documents. 

Although  response  to  comments  on 
statistical  and  toxicological  aspects  of 
the  guidelines  must  await  completion 
of  the  guidelines  assessment,  two  more 
general  aspects  of  the  guidelines 
which  raised  some  questions  are  fur- 
ther discussed  here.  The  first  aspect 
which  may  require  some  clarification 
is  the  twofold  nature  of  the  aquatic 
life  criteria.  These  criteria  are  com- 
prised of  a  recommended  average  con- 
centration not  to  be  exceeded  during 
any  24-hour  period  and  a  recommend- 
ed maximum  or  ceiling  concentration 
which  should  not  be  exceeded  at  any 
time  during  the  24-hour  period.  The 
average  figure  represents  a  concentra- 
tion estimated  to  protect  against  ad- 
verse chronic  effects.  It  is  presented  as 
an  average  because  chronic  data  are 
usually  based  on  tests  lasting  from 
several  weeks  to  more  than  a  year, 
during  which  the  pollutant  concentra- 
tions vary.  Thus  some  fluctuation  is 
inherent  in  a  mean  exposure  concen- 
tration, and  aquatic  organisms  can  be 
expected  to  tolerate  some  excursions 
over  this  mean  so  long  as  the  excur- 
sions are  not  too  high  or  too  frequent. 

A  time  period  of  24  hours  was 
chosen  in  order  to  ensure  that  concen- 
trations not  reach  harmful  levels  for 
unacceptably  long  periods.  Averaging 
for  longer  periods,  such  as  a  week  or  a 
month  for  example,  could  permit  high 
concentrations  to  persL*^,  long  enough 
to  produce  significant  adverse  effects. 
A  24-hour  period  was  chosen  instead 
of  a  slightly  longer  or  shorter  period 
in  recognition  of  daily  fluctuations  in 
waste  discharges  and  of  the  influence 
of  daily  cycles  of  sunlight  and  dark- 
ness and  temperature  on  both  pollut- 
ants and  aquatic  organisms. 

Merely  specifying  an  average  is  in- 
sufficient, however,  because  data  show 
that  very  high  concentrations  of 
chemicals  can  kill  or  cause  irreparable 
damage  in  very  short  periods.  Further- 
more, for  some  chemicals  the  effect  of 
intermittent  high  exposures  is  ciunula- 
tive.  It  is  therefore  necessary  to  place 
an  upper  limit  on  concentrations  over 
the  average  value. 

The  use  of  a  ceiling  value  based  on 


96-hour  LC50  data  was  a  practical 
choice.  Much  of  the  available  acute 
toxicity  data  are  for  96  hours  and  the 
time-concentration  mortality  curves 
are  poorly  documented  for  shorter  pe- 
riods. Also  the  additive  effect  of  inter- 
mittent exposures  mentioned  above 
suggest  that  higher  concentrations 
might  cause  harm.  It  is  believed  that 
the  values  derived  from  96-hour  LCSO 
concentrations  will  be  protective 
against  acute  toxicity  during  short  ex- 
cursions from  the  24-hour  average 
chronic  criterion. 

In  sum,  the  two-number  criterion  is 
Intended  to  describe  an  ambient  water 
concentration  which  will  produce  an 
average  water  quality  generally  suited 
to  the  maintenance  of  aquatic  life 
while  restricting  the  excursions  over 
that  average  to  levels  which  wiU  not 
cause  harm. 

A  second  point  of  concern  to  com- 
menters  was  the  possibility  of  using 
the  guidelines  to  develop  criteria 
taking  into  account  specific  water 
body  characteristics.  Several  com- 
menters  noted  that  the  guidelines 
were  presented  as  making  such  water- 
body-specific  criteria  possible,  but  that 
the  manner  in  which  this  would  be 
achieved  was  not  elaborated. 

The  criteria  issued  today  should 
make  this  feature  clearer.  A  major  ad- 
vance in  specificity,  for  instance,  is 
that  to  the  extent  possible  criteria  are 
separately  derived  for  salt  and  fresh 
waters.  In  another  effort  to  take  spe- 
cific characteristics  into  account,  crite- 
ria for  compounds  whose  toxicity 
varies  markedly  with  various  degrees 
of  hardness  are  presented  in  the  form 
of  curves.  Although  EPA  recognizes 
that  other  water  characteristics  such 
as  pH,  temperature,  or  degree  of  salin- 
ity (as  in  estuaries)  may  affect  the 
toxicity  of  some  pollutants,  the  data 
base  at  this  time  is  not  detailed 
enough  to  allow  for  further  specificity. 
The  guidelines  constitute  a  structure 
by  which  such  information  may  be 
used  for  deriving  section  304  criteria 
as  it  becomes  available.  This  structure 
will  also  allow  States  or  EPA  to  take 
these  variables  into  suxount,  where 
data  permit,  when  setting  enforceable 
standards  through  rulemaking  in  the 
future. 

Critehia  roR  the  Protection  op 
Human  Health 

The  objective  of  the  health  assess- 


ment portions  of  the  criteria  docu- 
ments is  to  estimate  ambient  water 
concentrations  which,  in  the  case  of 
non-carcinogens,  represent  "safe" 
levels  for  humans,  and  in  the  case  of 
suspect  or  proven  carcinogens,  repre- 
sent various  levels  of  incremental 
cancer  risk. 

Health  assessments  follow  general 
guidelines  developed  to  assist  the  sci- 
entist in  identif3^g  and  interpreting 
all  pertinent  data  on  the  subject  pol- 
lutant without  impeding  the  exercise 
of  scientific  Judgment  and  expertise. 
These  guidelines  are  presented  in  Ap- 
pendix C. 

Health  assessments  typically  contain 
four  elements:  Exposure,  pharmaco- 
kinetics, toxicity,  and  criterion  formu- 
lation. The  exposure  section  summa- 
rizes information  on  possible  exposure 
routes  such  as  ingestion,  inhalation, 
and  dermal  contact.  The  pharmacokin- 
etics section  reviews  data  on  absorp- 
tion, distribution,  metabolism  and  ex- 
cretion to  assess  the  biochemical  fate 
of  the  compounds  in  the  human  and 
animal  system.  The  effects  section  re- 
views acute,  subacute,  and  chronic  tox- 
icity, synergistic  and  antagonistic 
properties,  and  specific  information  on 
mutagenicity,  teratogenicity  and  car- 
cinogenicity. From  this  review  the 
toxic  effect  to  be  protected  against  is 
identified,  taking  into  account  the 
quality,  quantity  and  weight  of  evi- 
dence characteristic  of  the  data.  The 
last  section  presents  the  data  analysis 
and  rationale  for  criterion  develop- 
ment and  the  mathematical  derivation 
of  the  criterion. 

Specific  criteria  are  developed  only 
if  a  weight  of  evidence  supports  the 
occurrence  of  the  toxic  effect  and  if 
dose/response  data  exist  from  which 
criteria  can  be  estimated.  Criteria  for 
suspect  or  proven  carcinogens  are  pre- 
sented as  concentrations  in  water  asso- 
ciated with  a  range  of  incremental 
cancer  risks  in  man.  Criteria  for  non- 
carcinogens  represent  levels  at  which 
exposure  to  a  single  chemical  is  not 
anticipated  to  produce  adverse  effects 
in  man.  In  a  few  cases  organoleptic 
(taste  and  odor)  data  form  the  basis 
for  the  criterion  because  chronic  toxic- 
ity data  were  either  lacking,  insuffi- 
cient or  resulted  in  a  level  higher  than 
that  which  produced  adverse  organo- 
liptic  effects.  Finally,  for  4  few  toxi- 
cants no  criteria  are  recommended  due 
to  a  lack  of  information  sufficient  for 
quantitative  criterion  formulation. 


Most  criteria  are  based  on  exposure 
directly  through  consumption  of  water 
containing  a  specified  concentration  of 
a  toxic  pollutant  and  indirectly 
through  consumption  of  aquatic  or- 
ganisms which  may  bioconcentrate 
pollutants  from  the  waters  in  which 
they  live.  In  addition  to  providing  a 
range  of  concentrations  estimated  to 
pose  specified  risks  of  cancer  from  the 
consumption  of  water  and  edible 
aquatic  organisms,  the  carcinogen  doc- 
uments present  a  range  of  concentra- 
tions corresponding  to  risk  incurred 
from  the  consumption  of  edible  aquat- 
ic organisms  alone.  In  the  latter  case, 
it  is  assumed  that  water  consumed  by 
an  individual  would  not  contain  the 
pollutant  in  question.  In  criteria  re- 
flecting both  the  water  consumption 
and  aquatic  organisms  routes  of  expo- 
sure, the  relative  contribution  varies 
with  the  propensity  of  a  pollutant  to 
bioconcentrate,  with  the  consumption 
of  aquatic  organisms  becoming  more 
important  as  the  bioconcentration 
factor  (BCP)  increases.  When  the  BCF 
is  100,  for  example,  exposure  through 
the  two  routes  is  roughly  equal.  At 
higher  Hep's  such  as  1.000  to  100.000, 
the  contribution  of  the  water  con- 
sumption route  becomes  relatively 
minor. 

For  a  few  pollutants,  information 
about  exposure  from  other  sources 
such  as  air  or  non-aquatic  diet  has 
been  considered  in  formulating  crite- 
ria. These  situations  are  explained  in 
the  individual  docimients. 

As  information  on  total  exposure  is 
assembled  for  pollutants  for  which  cri- 
teria reflect  only  the  two  indicated  ex- 
posure routes,  adjustments  in  water 
concentration  values  may  be  made.  It 
is  anticipated  that  future  revisions  of 
health-based  criteria  will  contain  more 
information  on  additional  exposure 
routes. 

Within  the  limitations  of  time  and 
resources,  all  up-to-date  published  in- 
formation of  significance  is  incorporat- 
ed into  the  assessments.  Review  arti- 
cles and  reports  are  used  for  data  eval- 
uation and  sjmthesis.  Scientific  Judg- 
ment is  exercised  in  reviewing  and 
evaluating  the  data  in  each  document 
and  identifying  the  adverse  effects  for 
which  protective  criteria  are  sought. 

Guidelines  and  Assumptions 
A  uniform  approach  to  criteria  for- 
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mutation  has  been  developed  using  the 
following  basic  assumptions  and  guide- 
lines. The  assessment  of  health  risks 
associated  with  human  exposure  to  en- 
vironmental pollutants  requires  pre- 
dicting the  effect  of  low  doses  for  up 
to  a  lifetime  in  duration.  Because  in 
most  cases  adequate  data  on  toxic  ef- 
fects in  humans  are  not  available  due 
to  ethical  and  practical  considerations, 
predictions  are  usually  made  by  ex- 
trapolation from  animal  data.  Howev- 
er, valid  clinical  and  epidemiological 
studies  are  used  for  both  qualitative 
and  quantitative  evaluation  wherever 
available.  A  combination  of  epidemi- 
ological and  animal  dose/response 
data  was  considered  the  preferred 
basis  for  quantitative  criterion  devel- 
opment. 

No-effect  or  specified  risk  concentra- 
tions were  estimated  by  extrapolation 
from  animal  toxicity  or  human  epide- 
miology studies  using  the  following 
basic  exposure  assumptions:  a  70-kilo- 
gram male  person  ("Report  of  the 
Task  Group  on  Reference  Man",  In- 
ternational Commission  for  Radiation 
Protection,  November  23,  1975)  as  the 
exposure  individual:  the  average  con- 
sumption of  specified  fish  and  shell- 
fish products  equal  to  18.7  grams/day 
(Health  Perspectives  24:157-172);  and 
the  average  ingestion  of  two  liters/day 
of  water  (•Drinking  Water  and 
Health",  National  Academy  of  Sci- 
ences, National  Research  Council, 
1977).  Concentrations  based  on  these 
assumptions  are  estimated  to  be  pro- 
tective of  an  adult  male  who  experi- 
ences average  exposure  conditions. 

For  carcinogens,  the  method  of  ex- 
trapolation from  high  dose  to  low  dose 
effects  produces  health  risk  and  asso- 
ciated concentration  levels  which  are 
least  likely  to  understate  the  human 
risk.  For  noncarcinogens,  concern  that 
extrapolated  values  may  be  underpro- 
tective  is  minimized  by  the  use  of 
safety  factors  of  10,  100.  and  1,000. 
Special  subpopulation  sensitivities  and 
synergistic  effects  are  not  typically 
factored  into  the  criteria,  although 
they  are  referenced,  if  known.  The  use 
of  upper  bound  and  otherwise  cautioiis 
estimation  methods  is  believed  to  com- 
pensate at  least  partially  for  the  ab- 
sence of  specific  consideration  of  these 
factors. 

Human  intake  of  pollutants  from 
consumption  of  aquatic  organisms  is 
estimated  using  bioconcentration  fac- 
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tors  (BCKs)  along  with  the  average 
weight  of  fish  and  shellfish  products 
consumed  daily.  Since  BCF's  generally 
are  not  available  for  edible  portions  of 
freshwater  and  marine  species  normal- 
ly consumed  in  the  U.S.,  procedures 
have  been  developed  to  estimate  edible 
portion  BCF's  from  whole  fish  BCF's 
and  from  octanol-water  partition  coef- 
ficients. For  organic  pollutants,  for 
which  the  BCF  is  generally  propor- 
tional to  the  percentage  of  lipids  in 
the  organism,  whole  species  BCF's  are 
adjusted  to  edible  portion  BCF's  using 
data  on  the  percent  of  lipids  in  various 
species  and  the  amounts  of  those  spe- 
cies consumed  by  the  population.  For 
inorganic  contaminants,  specifically 
metals,  for  which  the  BCF  depends  on 
the  physical  and  biological  character- 
istics of  the  aquatic  species,  BCF's  are 
estimated  by  taking  a  weighted  aver- 
age of  the  known  BCF  data. 

Two  basic  methods  were  used  to  for- 
mulate health  criteria,  depending  on 
whether  the  target  effect  was  cancer 
or  other  toxic  manifestations.  Deter- 
minations of  carcinogenicity  were 
made  following  the  principle  that  any 
substance  which  is  shown  to  cause 
tumors  in  animals  should  t>e  consid- 
ered a  suspect  carcinogen  and  there- 
fore a  potential  hazard  for  man.  Ex- 
ceptions were  considered  only  where 
the  carcinogenic  effect  is  clearly 
shown  to  result  from  physical  rather 
than  chemical  induction,  or  where  the 
route  of  administration  is  shown  to  be 
inappropriate  in  terms  of  conceivable 
human  exposure.  These  determina- 
tions were  reviewed  by  EPA's  Cancer 
Assessment  Group. 

Carcinogens 

Because  methods  do  not  now  exist  to 
establish  the  presence  of  a  threshold 
for  most,  if  not  all.  carcinogenic  ef- 
fects, EPA's  policy  is  that  there  Is  no 
scientific  basis  for  estimating  "safe" 
levels  for  carcinogens.  The  draft  crite- 
ria for  carcinogens  therefore  state 
that  the  recommended  concentration 
for  maximum  protection  of  human 
health  is  zero.  In  addition,  the  docu- 
ments present  a  range  of  concentra- 
tions estimated  to  pose  various  degrees 
of  incremental  "cancer  risk."  For  ex- 
ample, a  document  might  indicate  that 
exposure  to  a  carcinogen  through  the 
lifetime  daily  consumption  of  water 
and  edible  aquatic  organisms  could 
result  in  one  additionai  case  of  cancer 


in  a  population  of  1,000,000  at  a  con- 
centration of  O.l^g/1,  and  of  1  addi- 
tional cancer  in  a  population  of 
100.000  at  a  level  'of  1.0>ig/l.  Other 
risk-concentration  pairs  may  be  calcu- 
lated by  simple  extrapolation. 

This  range  of  risk  estimates  is  pre- 
sented for  information  purposes  and 
does  not  indicate  any  "acceptable"  risk 
level,  since  as  noted  the  only  known 
exposure  guaranteeing  maximum  pro- 
tection of  human  health  is  zero.  How- 
ever, because  in  many  situations  the 
achievement  of  zero  levels  may  be  in- 
feasible  at  this  time,  it  may  be  neces- 
sary to  identify  a  maximum  target  risk 
level  to  be  recommended  in  the  Inter- 
im. The  Agency  is  considering  a  level 
in  the  range  of  10''  to  10'»  as  such  a 
target.  Concentrations  corresponding 
to  the  target  risk  level  would  become  a 
part  of  the  criteria  used  by  States  and 
EPA  for  developing  and  reviewing 
water  quality  standards.  It  should  be 
recognized  that  particular  circum- 
stances may  call  for  the  recommenda- 
tion of  risk  levels  of  greater  stringency 
than  the  target.  Such  circumstances 
might  exist,  for  example,  where  sig- 
nificant exposure  to  a  particular  pol- 
lutant occurs  through  other  routes,  or 
where  several  potential  carcinogens 
are  present  in  the  same  water.  Also,  as 
noted  above,  feasibility  and  other  con- 
siderations taken  into  acount  in  apply- 
ing the  criteria  in  section  303  or  other 
regulatory  standards  may  result  in  en- 
forceable standards  which  pose  a  less 
stringent  level  of  risk.  EPA  Invites 
public  comment  on  the  desirability  of 
establishing  an  interim  target  risk 
level,  and  on  the  level  at  which  such  a 
target  should  be  set. 

Risk  assessment  from  animal  data  is 
performed  using  the  "one-hit"  model 
recommended  in  the  Agency's  Interim 
Cancer  Procedures  and  Guidelines  for 
Health  Risk  and  Economic  Impact  As- 
sessments of  Suspect  Carcinogens  (41 
FR  21402.  May  29.  1976).  The  model 
has  been  modified  to  acount  for  spon- 
taneous tumor  incidence  and  to  adjust 
for  tumors  not  observed  because  of 
premature,  chemical-induced  death. 
EPA  is  aware  that  other  models  for 
risk  extrapolation  exist  and  have  been 
used  by  EPA  under  other  Acts,  as  well 
as  by  other  Federal  agencies.  The 
"one-hit"  model  has  recently  been  en- 
dorsed ^y  the  four  agencies  in  the 
Interagency  Regulatory  Liaison 
Group.  It  is  one  of  the  most  conserva- 


tive models  available,  since  it  is  less 
likely  to  underestimate  risk  at  the  low 
doses  typical  of  environmental  expo- 
sure. Because  of  the  uncertainties  as- 
sociated with  dose  and  animal-to- 
human  extrapolation  and  other  un- 
known factors,  because  of  the  use  of 
average  exposure  assumptions,  and  be- 
cause of  the  serious  public  health  con- 
sequences that  could  result  if  risk 
were  underestimated,  EPA  believes 
that  it  is  prudent  to  use  conservative 
methods  to  estimate  risk  in  the  water 
quality  criteria  program. 

It  should  be  observed  that  extrapo- 
lation models  provide  only  rough  esti- 
mates of  risk  since  a  variety  of  as- 
sumptions are  built  into  any  model. 
Models  using  widely  different  assump- 
tions may  produce  estimates  ranging 
over  several  orders  of  magnitude. 
Since  there  is  at  present  no  way  to 
demonstrate  the  scientific  validity  of 
any  model,  the  use  of  risk  extrapola- 
tion models  is  a  subject  of  debate  in 
the  scientific  community.  However, 
risk  extrapolation  is  generally  recog- 
nized as  the  only  tool  available  at  this 
time  for  estimating  health  hazards  as- 
sociated with  suspect  non-threshold 
toxicants  and  has  been  endorsed  by 
EPA  and  other  agencies  as  a  useful 
means  of  assessing  the  risks  associated 
with  various  chemicals. 

Risk  assessment  based  on  extrapola- 
tion from  epidemiological  dose-re- 
sponse data  is  made  by  direct  propor- 
tionality estimates  from  the  levels  of 
exposure  to  pollutants  and  the  related 
incidence  of  cancer  in  man. 

If  data  permit,  assessments  are 
based  on  data  in  which  the  tumor  inci- 
dence resulted  from  ingestion  of  the 
particular  compound.  However,  data 
from  animals  or  humans  exposed  by 
other  routes  are  used  where  ingestion 
data  are  lacking  and  there  is  no  indica- 
tion that  the  mode  of  toxicity  is  route- 
specific. 

Other  Adverse  Effects— Non- 
Carcinogenic  Effects 

Health  criteria  based  on  toxic  effects 
of  pollutant  other  than  carcinogen- 
icity are  estimates  of  concentrations 
which  are  not  expected  to  produce  ad- 
verse effects  in  humans.  They  are 
termed  Acceptable  Daily  Intake  (ADD 
levels  and  are  generally  derived  using 
no-adverse-effect  data  from  animal 
studies  although  human  data  are  used 
wherever  available.  The  ADI  is  calcu- 
lated using  factors  to  account  for  un- 
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certainties  inherent  in  extrapolation 
from  animal  to  man.  In  accordance 
with  the  National  Research  Council 
recommendations  ("Drinking  Water 
and  Health",  National  Academy  of  Sci- 
ences, National  Research  Council, 
1977),  uncertainty  factors  of  10,  100, 
or  1,000  are  used  depending  on  the 
quality  and  quantity  of  data.  In  some 
instances  extrapolations  are  made 
from  inhalation  studies  or  limits  to  ap- 
proximate a  human  response  from  in- 
gestion using  the  Stokinger- Woodward 
model  (Journal  of  American  Water 
Works  Association,  1958).  Calculations 
of  criteria  from  ADI's  are  made  using 
the  standard  exposure  assumptions  (2 
liters  of  water,  18.7  grams  of  edible 
aquatic  products  and  an  average  body 
weight  of  79  kg). 

Specific  Issues  for  Cobojenters  To 
Address 

Written  public  comment  is  invited 
on  all  issues  raised  by  this  notice  as 
well  as  any  other  issues  concerning 
the  development  of  water  quality  cri- 
teria under  the  Act.  Comments  should 
be  sent  to  Kenneth  M.  Mackenthun  at 
the  address  noted  in  the  introduction 
to  this  notice. 

EPA  is  especially  interested  in  com- 
ments on  the  following  issues: 

1.  The  advisability  of  extending  the 
current  Red  Book  policy  on  the  Justifi- 
cation of  less  stringent  criteria  to  some 
or  all  of  the  65  toxic  pollutant  criteria. 

2.  The  scientific  validity  and  appro- 
priateness of  the  aquatic  guidelines 
and  the  alternative  procedures  set 
forth  in  Appendix  B.  (NOTE:  Com- 
ments previously  submitted  in  re- 
sponse to  the  May  18  notice  should 
not  be  repeated.) 

3.  The  scientific  validity  and  appro- 
priateness of  the  methods  used  for  de- 
riving health-based  criteria  presented 
in  Appendix  C. 

4.  The  size,  nature,  and  quality  of 
data  bases  used  for  deriving  criteria. 

5.  The  application  of  criteria  deriva- 
tion methods  to  particular  pollutants. 

6.  The  use  of  risk  extrapolation  for 
deriving  criteria  for  suspect  or  proven 
carcinogens. 

7.  The  establishment  and  appropri- 
ate use  of  an  interim  target  risk  level. 

8.  The  level  at  which  such  a  target 
should  be  set. 

Availability  of  Documents 

Summaries  of  both  aquatic-based 
and  health-based  criteria  and  the  cri- 
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teria  formulation 'sections  of  the  docu- 
ments are  published  below.  Copies  of 
the  complete  documents  have  been 
sent  to  all  persons  who  have  requested 
copies  to  date,  as  well  as  to  those  who 
commented  on  the  May  18th  notice. 
Other  persons  wishing  to  review  the 
full  documents  may  obtain  copies  for 
individual  pollutants  from  the  Nation- 
al Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
(703)  557-4650.  The  documents  are 
also  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  Public  Information  Reference  Unit, 
U.S.  Environmental  Protection 
Agency,  Room  2404  (rear),  401  M 
Street,  SW.,  Washington,  D.C.  20460. 
As  provided  in  40  CPR  Part  2,  a  rea- 
sonable fee  may  be  charged  for  copy- 
ing services.  Copies  of  these  docu- 
ments will  also  be  available  for  review 
in  the  EPA  Regional  Office  libraries. 

Dated:  February  28,  1979. 

Douglas  M.  Costle, 
Administrator. 

Appendix  A 

arsenic  and  cobipounds 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  arsenic,  the  criterion  to  protect 
freshwater  aquatic  life,  as  derived 
using  the  Guidelines,  is  57fig/l  as  a  24 
hour  average  and  the  concentration 
should  never  exceed  130^g/l  at  any 
time. 

Saltwater  Agnatic  Life 

For  arsenic,  the  criterion  to  protect 
saltwater  aquatic  life,  as  derived  using 
procedures  other  than  the  Guidelines, 
is  29^g/l  as  a  24  hour  average  and  the 
concentration  should  never  exceed 
67fig/l  at  any  time. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  ar- 
senic through  ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  is  zero. 
Concentrations  of  arsenic  estimated  to 
result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100,000  are 
presented  in  the  Criterion  Formula- 
tion section  of  this  doucment.  The 
Agency  is  considering  setting  criteria 
at  an  Interim  target  risk  level  in  the 
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range  of  10"'.  10"*.  or  10"'  with  corre- 
sponding criteria  of  .02^g/l.  .002>ig/l, 
and  .0002^g/l,  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  ar- 
senic is  the  Pinal  Acute  Value  of 
130fig/l  which  is  based  on  the  more 
acutely  sensitive  invertebrate  organ- 
isms. Since  0.44  times  the  Final  Acute 
Value  is  lower  than  the  Final  Chronic 
Value  (170^g/l).  the  former  Is  the  24- 
hour  average  concentration. 

For  arsenic  the  criterion  to  protect 
freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  57^g/l  as  a  24- 
hour  average  and  the  concentration 
should  not  exceed  130^g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are' expressed  in 
terms  of  arsenic. 

Pinal  Fish  Acute  Value  =  4.400^g/l 
Final  Invertebrate  Acute 

Value =130Mg/l 
Final  Acute  Value  =  130^g/l 
Final  Fish  Chronic  Value  =  not  avail- 
able 

Final  Invertebrate  Chronic 

Value  =  170Mg/l 
Final  Plant  Value  =  2.300>ig/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Pinal  Chronic  Value  =  170Mg/l 
0.44  x  Pinal  Acute  Value  =  57fig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  arsenic  using  the  Guidelines  be- 
cause no  Final  Chronic  Value  for 
either  fish  or  invertebrate  species  or  a 
good  substitute  for  either  value  is 
available.  Data  for  arsenic  and  fresh- 
water organisms  can  be  used  to  esti- 
mate a  criterion. 

For  arsenic  and  freshwater  organ- 
isms. 0.44  times  the  Final  Acute  Value 
is  less  than  the  Final  Chronic  Value 
derived  from  results  of  a  life  cycle  test 
with  Daphnia  masrna.  Therefore,  a 
reasonable  estimate  of  a  criterion  for 
arsenic  and  saltwater  organisms  would 
be  0.44  times  the  Final  Acute  Value. 

The  maximum  concentration  for  ar- 
senic is  the  Pinal  Acute  Value  of  67>ig/ 
1  and  the  estimated  24-hour  average 
concentration  is  0.44  times  the  Final 
Acute  Value.  No  important  adverse  ef- 
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fects  on  saltwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

For  arsenic  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
procedures  other  than  the  Guidelines 
is  29^g/l  as  a  24-hour  average  and  the 
concentration  should  not  exceed  67fig/ 
1  at  any  time. 

Summary  of  Availability  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are  expressed  in 
terms  of  arsenic. 

Final  Fish  Acute  Value  =  1.400^g/l 

Pinal  Invertebrate  Acute 

Value =67^g/l 

Final  Acute  Value=67>ig/1 

Final  Fish  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value  =  not  available 

Pinal  Plant  Value =580^/1 

Residue  Limited        •  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  580^g/l 

0.44  X  Pinal  Acute  Value  =  29^g/l 

Human  Health 

A  number  of  studies  have  shown 
that  arsenic  is  important  in  the  etiol- 
ogy of  human  cancers.  Clinical,  occu- 
pational, and  population  studies  have 
demonstrated  that  both  ingestion  and 
inhalation  exposures  to  arsenic  com- 
pounds increase  the  risk  of  cancer  in- 
duction in  the  tissues  of  the  lung  and 
skin  and  possibly  otljer  sites.  There 
appears  to  be  little  question  that  ar- 
senic is  a  human  carcinogen,  but  there 
has  been  general  failure  to  demon- 
strate this  effect  in  any  animal  model. 
Hence,  it  is  necessary  to  rely  totally  on 
human  data  rather  than  supplement  it 
with  appropriate  animal  toxicity  and 
carcinogenic  data.  This  limitation 
causes  serious  problems  since  animal 
studies  are  the  only  practical  means  to 
effectively  evaluate  relative  toxicities, 
absorption  rates,  etc.  for  different 
compounds  and  routes  of  administra- 
tion. Instead,  these  types  of  questions 
must  be  answered  based  on  effects  and 
observations  of  exposed  populations 
recognizing  the  numerous  unknowns 
(levels  or  arsenic  and  other  environ- 
mental exposures,  dietary  patterns,  ge- 
netic differences,  etc.)  and  different 
routes  of  exposure. 


A  study  that  relates  levels  of  arsenic 
ingestion  to  skin  cancer  was  cojiducted 
in  southwest  Taiwan.  A  consistent 
dose  response  relationship  between 
the  exposure  variables  level  of  arsenic 
in  drinking  water  and  age  and  skin 
cancer  prevalence  was  found.  Ques- 
tions concerning  compatibility  be- 
tween the  U.S.  and  Chinese  popula- 
tions must  be  raised  since  some  areas 
in  the  U.S.  have  similar  arsenic  levels 
without  the  reported  dermatological 
manifestations.  It  is  very  possible  that 
major  differences  in  dietary  patterns 
(the  Chinese  diet  is  low  in  protein  and 
fat)  other  environmental  and/or  occu- 
pational co-exposures,  socio-economic 
status,  etc,  may  account  for  the  differ- 
ences. However,  since  similar  health 
responses  have  been  observed  in  Anto- 
fagasta.  Chile:  Cordoba.  Argentina: 
German  vineyard  workers,  and  those 
who  Ingest  Fowler's  Solution,  it  must 
be  assumed  that  arsenic  is  at  least  one 
of  the  environmental  exposures  re- 
sponsible for  the  observed  effects. 

Secondly,  the  clear  dose  response  re- 
lationships both  by  length  of  expo- 
sure, as  indicated  by  age,  and  by  level 
of  waterbome  arsenic  provide  addi- 
tional evidence  that  arsenic  is  at  least 
one  of  the  agents  responsible  for  the 
observed  effects:  it  seems  quite  unlike- 
ly that  other  environmental,  occupa- 
tional, or  socio-economic  factors  which 
might  be  responsible  for  variations  in 
skin  tumor  incidence  would  have  a 
similar  gradient  to  the  waterbome  ar- 
senic gradient.  Hence,  it  appears  rea- 
sonable to  use  the  Taiwan  data  as  a 
t>asis  for  estimating  a  level  which  will 
not  increase  the  lifetime  risk  of  cancer 
by  more  than  1/100.000;  it  is  recog- 
nized the  calculated  level  may  be  quite 
conservative  since  the  Taiwan  experi- 
ence may  represent  a  worst  case  situa- 
tion due  to  other  co-exposures  and  di- 
etary deficiencies. 

The  EPA  Cancer  Assessment  Group 
has  developed  a  mathematical  predic- 
tion model  for  estimating  an  accept- 
able level  based  on  the  published 
Taiwan  data  (Tseng,  1977).' 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 


recreational  activities."  Arsenic  is  sus- 
pected of  being  a  huoiian  carcinogen. 
Because  there  is  no  recognized  safe 
concentration  for  a  human  carcinogen, 
the  recommended  concentration  of  ar- 
senic in  water  for  maximum  protection 
of  human  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  arsenic 
corresponding  to  several  incremental 
lifetime  cancer  risk  levels  have  been 
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estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  in  an 
exposed  population.  A  risk  of  10'*  for 
example,  indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100,000  people  exposed,  a  risk  of  10~* 
indicates  one  additional  case  for  every 
million  people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10',  lO"*,  or  10"' 
as  shown  in  the  table  below. 


Risk  levels  sad  oorrespoDdlnt  crlterU' 

Czpomre  assumptions  (per  day) 

0 

10-' 

10 -• 

10 -• 

2  Uters  of  diinkinc  water  and  consumpUon  of  18.7 
■rams  fish  and  sheUflsh  " 

0 
0 

0.0002 
0J>1 

(>i«/l) 

0.002 
0.10 

(X/l) 

0.02 
1.0 

■Calculated  by  applying  a  modifled  "one-hit"  extrapolation  model  to  tbe  human  epidemiological  data 
prcaented  In  Summary  to  Pertinent  Data.  Since  the  eztrapolaUon  model  is  linear  at  low  doses,  the  addi- 
Uonal  lifetime  rialL  Ix  directly  proportional  to  the  water  concentration.  Therefore,  water  concentrations  cor- 
respondinc  to  other  risk  levels  can  be  derived  by  mulUplyinc  or  dlvidlns  one  of  the  risk  levels  and  corre- 
spondlns  water  concentrations  shown  in  the  table  by  factors  such  as  10,  100.  1,000,  and  so  forth. 

■Approximately  3  percent  of  the  arsenic  exposure  results  from  the  coosumptlon  of  aquatic  organisms 
which  exhibit  an  average  bloconcentration  potential  of  2.3  fold.  The  remaining  M  percent  of  arsenic  expo- 
sure results  from  drInUng  water. 


Summxiry  of  Pertinent  Data 

Due  to  the  stable  population  in  a 
rural  area  along  the  southwest  coast 
of  Taiwan,  the  daU  collected  by  Tseng 
et  al.  in  1968  '  may  be  viewed  as  a  life- 
time feeding  study  where  measured 
amounts  of  arsenic  in  well  water  are 
consumed  by  a  study  population  of 
40.421  individuals.  Thus,  this  data  may 
be  used  to  predict  the  lifetime  prob- 
ability of  skin  cancer  caused  by  the  in- 
gestion of  arsenic. 

A  model  estimating  the  cancer  rate 
as  a  function  of  drinking  water  arsenic 
concentration  was  generated  using  the 
Information  In  its  published  form, 
which  is  a  summary  of  data  collected 
by  the  investigators.  If  the  original 
data  had  been  available,  a  more  exact 
mathematical  analysis  would  been  pos- 
sible. 

It  has  been  suggested  that  the  rela- 
tionship between  the  incidence  of 
some  site  specific  cancers,  age,  and  ex- 
posure level  of  a  population  may  be 
expressed  as 

(l)I(x.t)-vBx-t^ 


where  x  is  the  exposure  level  of  a  car- 
cinogen, t  is  the  age  of  the  population, 
and  B,  m,  v  are  unknown  parameters. 
However,  the  data  collected  by 
Tseng  et  al.  in  1968 '  was  obtained  at 
one  point  in  time,  and  since  skin 
cancer  has  only  a  marginal  effect  on 
the  death  rate,  the  obtained  rates  may 
be  viewed  more  accurately  as  the  prob- 
ability of  having  contracted  skin 
cancer  by  time  t.  The  relationship  be- 
tween this  probability,  often  referred 
to  as  the  cummulative  probability  den- 
sity or  prevalance.  and  the  incidence 
or  age  specific  or  hazard  rate  may  be 
expressed  as 

(2)  P<x.t)=l-exp[y'IHx3)  ds] 

Utilizing  the  suggestion  of  Doll 
(1971)  for  the  form  of  the  incidence 
rate,  the  prevalence  may  be  expressed 
as 

(3)  P(x,t)=l-exp  (-Bx-t') 

which  is  a  Weibull  distribution. 

Based  on  information  reported  by 
Tseng  et  al.  in  1968',  we  have  esti- 
mates of  P  (x.t)  for  different  age  and 
exposure  groupings  for  males. 
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To  use  this  data,  specific  values  for  x 
and  t  had  to  be  obtained  for  the  inter- 
vals. Where  the  intervals  were  closed 
the  midpoint  was  utilized.  For  the 
greater  than  .6  mg/1  group  the  mid- 
point between  .6  and  the  greatest  re- 
corded value  1.8  was  taken  resulting  in 
1.2  Jig/1.  For  age  60  or  greater,  a  value 
of  70  was  utilized  somewhat  arbitrar- 
ily, being  the  same  increase  over  the 
lower  level  as  that  in  the  other  two 
age  intervals. 

From  equation  (5)  It  follows  that 

(4)  ln(-ln[l-P(x.t)])-ln(3)-Hm  ln(x)^v 
bMt) 

which  is  multiple  linear  in  form.  Esti- 
mating the  parameters  by  the  usual 
least  square  techniques,  we  obtained 
the  relationship 

(5)  ln(-ln[l-P(x.t)])= -17.548-=- 1.192 
ln(x)r-3.881  ln(t) 

which  is  an  excellent  fit  having  a  mul- 
tiple correlation  coefficient  of  0.986. 
Equation  (5)  may  be  expressed  as 

(8)  P(x.t)=l-expl-10-'x.2429  x>  »"t»-«]- 
1-expt  -E(t)x  ""] 

If  the  coefficient  m  =  1.192  was  in  fact 
equal  to  1,  then  for  a  given  value  of  t 
equation  (6)  would  be  "one-hit"  in 
form. 

To  test  this  hypothesis.  (i.e.  Eo: 
m=l)  the  student  "t"  test  is  used, 
giving  the  result 


"6 


1.192  -  1 
1.138 


1.391 


which  is  not  significant  at  the  .1  level. 
The  value  0.138  is  the  standard  error 
of  m.  Thus  there  Is  insufficient  evi- 
dence to  reject  the  hypothesis  that 
the  dose  response  relationship  is  "one- 
hit"  even  at  the  0.1  level  even  though 
the  standard  error  of  the  regression 
coefficient  is  quite  small. 

Fixing  m=l  we  have  the  relation- 
ship 

(7)P(x.t)-l-exp[g(t)xl 

Transforming  this  equation  to  its 
linear  form  and  obtaining  the  least 
square  estimates  of  B  and  v,  we  find 
that 

g  (t)=exp(  - 17.6393)  t*"".  where 
3=2.41423x10'.  v«  3.853 


■Tseng.  W.  1977.  EffecU  and  dose-re- 
sponse relationships  of  skin  cancer  and 
blackfoot  disease  with  arsenic.  Environmen- 
tal Health  Perspective.  19:109. 
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In  this  case,  the  fit  is  stiU  quite  good 
as  represented  by  a  correlation  of 
0.971. 

The  function  P(x,t)=l-exp 
[-2.41423  lO'x  t»"^.  is  the  probabil- 
ity of  contracting  skin  cancer  by  age  t 
given  that  an  individual  had  a  lifetime 
exposure  to  x  mg/1  in  his  drinking 
water  (and  lived  until  age  t). 

In  a  1978  U.S.  Environmental  Pro- 
tection Agency  document  the  lifetime 
probability  of  cancer  in  the  presence 
of  competing  mortality  was  derived 
from  the  age-specific  incidence  rate. 
For  the  case  where  the  cancer  rate  in 
the  absence  of  exposure  is  near  zero 
(as  in  this  case  where  the  skin  cancer 
is  of  a  rare  form  that  was  virtually  un- 
known in  other  parts  of  Taiwan)  the 
lifetime  probability  may  be  expressed 
as 

Q,(    )=Bx/(Bx^p') 

where  p'=  ln2  t«\  (where  t_  is  the 
median  lifetime  of  the  population).  As- 
suming t„  =  68  and  v  =  3.853,  is  the 
same  for  total  mortality  as  the  appear- 
ance of  skin  cancer  we  have  that 
Q.<     )  =  2.41423  X 
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in  both  the  U.S.  and  Taiwan  we  esti- 
mate a  water  criteria  concentration  of: 

2(.025)=   S(2    +.0187X   2.3)or 


,05 


.02447 


2.0430 


2.41423x^6.02793 

The  level  of  x  that  results  in  a  lifetime 
probability  of  skin  cancer  equal  to  10'' 
Is  found  by  solving  Qi(  )  =  10'*  for  x 
giving  x  =  2.4969x10-'  jig/liter  or  0.025 
jig/liter. 

Under  the  assumption  that  the  aver- 
age consumption  of  water  is  two  liters 


Where  .0187  is  the  average  fish  con- 
sumption in  kilograms  and  2.3  is  the 
bioaccummulation  factor  for  fish  (sup- 
plied by  Don  Mount  of  U.S.  EPA). 

A  criterion  for  waterbome  arsenic  of 
.02  ^g/1  would  thus  insure  a  lifetime 
risk  of  cancer  of  less  than  10"'. 

It  is  recognized  that  inorganic  and 
organic  compounds  differ  in  terms  of 
toxicity  and  likely  in  terms  of  carcino- 
genic potential.  However,  since  the 
recommended  level  is  to  be  based  on 
carcinogenic  potential  and  no  informa- 
tion is  available  concerning  the 
relationship(s)  of  specific  arsenic  spe- 
cies and  cancer  a  single  all  inclusive 
limit  must  be  set.  Even  if  the  data 
were  available  to  permit  separate 
standards,  the  level  of  development  of 
the  required  analytical  methodology  is 
not  sufficient  to  permit  reliable  and 
repeatable  speciation  measurements,  a 
necessity  before  setting  a  standard. 

For  comparative  purposes,  the 
Stockinger  and  Woodward  method  was 
applied  to  the  present  and  proposed 
airborne  arsenic  standards  to  compute 
comparable  waterbome  arsenic  levels. 

American  Conference  of  (Govern- 
mental Industrial  Hygienists: 

1.  Existing  Threshold  Limit  Value- 
Time  Weighted  Average— 500ng/m' 


1 

500  ug  s  10  a     X  5  da-rs  x  20:  absorpcioc  «  5,000  -45/^=8- 

3 


I  vaek 

5000  ug  2  1  veek  x     1 
vesk     7  days    2  Li:ar3 


.\llC'-«d 


IQZ  abssrpclcc 


4i6  us/ Liter 


Applying   the   recommended   safety         Proposed  Threshold  Limit  Value- 
factor  of  1/100  the  comparable  drink-      .p^jj^g  weighted  Average  -bOfig/m' 
ing  water  limit  is  4.46  ^g/liter. 

50  ug  X  10  =^   X  5  davs  x  2C:  abscrpclca  «  500  ug/'-ic 
3  veek 


500  US  X  1  veek  x 


Allcved 


4i.5  ug/Ucar 


week         7  dajz     '    2  llrers  SOI  absorpcion 


Applying  the  recommended  safety  Occupational  Safety  and  Health 

factor  of  1/100  the  comparable  drink-  Administration 

ing  water  limit  is  0.45^g/llter.  j  Eight-hour  average  -  lOjig/m* 

10  ug  X  10  a     X  5  davs  x  20^:  absorpclou  »  ICO  ug/week 


veej& 


ICO  U2  X  1  veek  x 


X  Alloved  -  8.93  ug/licar 


veek         7  days       2  liters         80"  absorpcion     .' 


Applying  the  recommended  safety 
factor  of  1/100.  the  comparable  drink- 
ing water  limit  is  0.08>ig/liter. 

Assuming  that  the  absorption  fac- 
tors (air— 20%.  water— 80%)  and  meth- 
ods recommended  by  Stockinger  and 
Woodward  are  reasonable  and  that 
the  safety  of  1/100  is  appropriate,  it  is 
clear  that  the  recommended  water 
standard  is  even  more  restrictive  than 
the  air  standards.  The  differences  are 
likely  due  at  least  partially  to  vari- 
ations in  extrapolation  methods  and 
levels  of  acceptable  risk. 

It  is  of  interest  to  see  what  cancer 
risk  would  be  associated  with  an  air 
exposure  equivalent  to  the  recom- 
mended criterion  of  .02>ig/l.  If  we 
make  the  following  assimiptions: 

(1)  Total  daily  average  absorbed  ar- 
senic from  water  is  .8x.02 
(2-^.0267xl5)=.038Ang.  where  80%  is 
the  absorption  rate. 

(2)  The  breathing  nte  is  ImVhr  and 
20%  of  the  arsenic  i^bsorbed. 

Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  arsenic,  (1)  occurring  from 
tlie  consumption  of  both  drinking 
water  and  aquatic  life  grown  in  waters 
containing  the  corresponding  arsenic 
concentrations  and,  (2)  occurring 
solely  from  consuimption  of  aquatic 
life  grown  in  the  waters  containing  the 
corresponding  arsenic  concentrations. 

Although  total  exposure  informa- 
tion for  arsenic  is  discussed  and  an  es- 
timate of  the  contributions  from  other 
sources  of  exposure  can  be  made,  this 
data  will  not  be  factored  into  ambient 
water  quality  criteria  formulation 
until  additional  analysis  can  be  made. 
The  criteria  presented,  therefore,  as- 
simied  an  incremental  risk  from  krabl- 
ent  water  exposure  only. 

Then,  the  air  concentration,  X,  re- 
quired to  obtain  the  same  absorbed 
amount  of  arsenic  is 

.ax34xX=.0384  mg  or  X  =  .008^/m* 

From  the  1978  U.S.  Environmental 
Protection  Agency  document  on  the 
risk  associated  with  airt>ome  arsenic 
the  lifetime  cancer  risk  associated 
with  X^g/M'  of  arsenic  in  the  air  is  es- 
timated to  be 

P«3.4l8xlO-*X 

If  instead  of  basing  our  risk  on  the 
most  sensitive  study  we  use  the  geo- 


metric mean  of  the  three  studies  the 
lifetime  cancer  risk  would  be 

P=1.95xlO-»X 

The  risks  associated  with  X=.008  are 
thus  2.73x10-'  and  1.56x10-'.  Thus  if 
our  water  criterion  was  based  on  the 
geometric  mean  of  the  human  epide- 
miological air  studies  it  would  be 
.013>ig/l  instead  of  .02>ig/l,  which  is  re- 
markably consistent  result. 
Criteria  Summary: 

Freshwater  AQuatic  Life 
For  benzene  the  criterion  to  protect 
freshwater  aquatic  life  -  as  derived 
using  the  Guidelines  is  3,100/ig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  7,000fig/l  at  any 
time. 

Saltwater  Aquatic  Life 

The  data  base  for  saltwater  aquatic 
life  is  insufficient  to  allow  use  of  the 
Guidelines.  The  following  recommen- 
dation is  inferred  from  toxicity  data 
for  freshwater  organisms. 

For  benzene  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
procedures  other  than  the  Guidelines 
is  920fig/l  as  a  24-hour  average  and 
the  concentration  should  not  exceed 
2,100fxg/l  at  any  time. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  ben- 
zene through  ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  Is  zero. 
Concentrations  of  benzene  estimated 
to  result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100.000  are 
presented  in  the  critierion  formulation 
section  of  this  docviment.  The  Agency 
is  considering  setting  criteria  at  an  in- 
terim target  risk  level  in  the  range  of 
10-»,  10-*,  or  10"'  with  corresponding 
criteria  of  15^g/l,  1.5^g/l,  and  O.lSftg/ 
1.  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  is  the 
Final  Acute  Value  of  7,000ftg/l  and  the 
24-hour  average  concentration  is  0.44 
times  the  Fial  Acute  Value.  No  impor- 
tant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 
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For  benzene  the  criterion  to  protect 
freshwater  aquatic  life,  as  derived 
using  the  Guidelines,  is  3,100fig/l  ex- 
pressed as  a  24-hour  average  and  the 
concentration  should  not  exceed 
7,000fi.g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
roimded  to  two  significant  figures. 

Final  Pish  Acute  Value=7.000ng/1 

Final  Invertebrate  Acute 

Value =8.200fig/l 

Final  Acute  Value =7.000^g/l 

Final  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = greater  than  19,000/ig/l 

Pinal  Plant  Value =530,000>ig/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value = greater  than 
19,000/*g/l 

0.44  X  Pinal  Acute  Value =3,100^g/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  benzene  using  the  Guidelines  be- 
cause no  Fiiud  Chronic  Value  for 
either  fish  or  invertebrate  species  or  a 
good  substitute  for  either  value  is 
available. 

However,  results  obtained  for  ben- 
zene with  freshwater  organisms  indi- 
cate how  a  criterion  may  be  derived. 
For  benzene  and  freshwater  organisms 
the  Final  Chronic  Value  based  on 
Daphnia  magna  is  greater  than  0.44 
times  the  Final  Acute  Value.  There- 
fore, it  seems  reasonable  to  derive  a 
criterion  for  benzene  and  saltwater  or- 
ganisms using  0.44  times  the  Final 
Acute  Value. 

The  maximimi  concentration  is  the 
Final  Acute  Value  of  2,100>Ag/l  and  the 
estimated  24-hour  average  concentra- 
tion is  0.44  times  the  Final  Acute 
Value.  No  important  adverse  effects 
on  saltwater  aquatic  organisms  have 
been  reported  to  be  caused  by  concen- 
trations lower  than  the  24-hour  aver- 
age concentration  other  than  those 
noted  earlier. 

For  benzene,  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
procedures  other  than  the  Guidelines 
is  920/ig/l  as  a  24-hour  average  and 
the  concentration  should  not  exceed 
2,100ftg/l  at  any  time. 
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Summary  of  Available  Data  ' 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Final  Fish  Acute  Value =2,400fig/l 
Final  Invertebrate  Acute 

Value=2,100ng/1 
Final  Acute  Value=2.100fig/1 
Final  Pish  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Valuer  not  available 
Final  Plant  Value  =  20.000fig/l 
Residue  Limited  Toxicant 

Concentration = not  available 
Final  Chronic  Value =20,000fig/l 
0.44  X  Pinal  Acute  Value =920jig/l 

Human  Health 

The  Natl.  Acad.  Sci./Natl.  Res. 
Coun.  in  its  review  of  drinking  water 
and  health,  concluded  that  existing 
animal  and  human  data  did  not  allow 
the  establishment  of  limits  for  ben- 
zene in  drinking  water.  This  was  be- 
cause the  animal  results  were  not  sta- 
tistically significant  and  were  based  on 
non-oral  administration  of  benzene.  In 
addition,  the  occupational  studies  on 
human  exposure  did  not  contain  ade- 
quate infonnation  on  degree  of  expo- 
sure or  size  of  the  population  at  risk, 
and  did  not  rule  out  exposure  to  other 
chemicals  besides  benzene. 

Since  the  publication  of  the  NatL 
Acad.  Sci./Natl.  Res.  Coun.  report,  epi- 
demiological studies  by  Aksoy,  In- 
fante, et  al.  and  Ott,  et  al.  have  ap- 
peared. These  studies  include  informa- 
tion on  degree  of  benzene  exposure 
and  size  of  the  population  at  risk,  and 
nile  out  exposure  to  solvents  other 
than  benzene.  The  U.S.  EPA  Carcino- 
gen Assessment  Group  has  made  use 
of  these  three  cxxsupational  studies  to 
calculate  a  leukemia  dose-response 
curve.  The  slope  of  this  curve  .is 
0.024074,  In  imits  of  lifetime  risk  of 
leukemia  per  ppm  exposure  to  benzene 
in  air.  Since  1  ppm  is  3.25  mg/m*.  and 
assuming  a  respiratory  rate  of  about 
24  m'/day,  the  benzene  intake  per  in- 
dividual at  1  ppm  is: 

(3.26  mg/m'X24mVday)=78  mg/day 

To  calculate  the  benzene  intake  result- 
ing in  a  lifetime  risk  of  leukemia  of 
10-',  one  solves  the  following  equation 
for  X, 

X     =   78   mg/(3ay 
3^Q-5      0.024074 
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Resulting  in  0.032  mg/day. 

The  U.S.  EPA  total  ejiposure  analy- 
sis indicates  that  the  total  body  expo- 
sure may  be  as  high  as  1.1  mg/day  of 
benzene.  This  was  derived  using  esti- 
mates which  have  varying  degrees  of 
support  in  terms  of  hard  data.  The 
specific  use  of  the  total  exposure  esti- 
mates for  calculation  of  water  crite- 
rion does  not  seem  warranted  at  this 
particular  time  because  of  a  general 
lack  of  knowledge  about  the  accuracy 
of  the  estimates.  It  can  be  said,  howev- 
er, that  from  a  general  weight  of  evi- 
dence perspective,  it  appears  that  air 
exposure  may  contribute  the  majority 
of  total  exposure. 

The  total  exposure  consideration 
should  be  factored  into  the  criterion 
development  at  a  later  date  when  addi- 
tional data  is  available. 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Benzene  is  sus- 
pected of  being  a  human  carcinogen. 
Because  there  is  no  recognized  safe 


NOTICES 

concentration  for  a  human  carcinogen, 
the  recommended  concentration  of 
benzene  in  water  for  maximum  protec- 
tion of  human  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  benzene 
corresponding  to  several  incremental 
lifetime  cancer  risk  levels  have  been 
estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  in  an 
exposed  population.  A  risk  of  10"'  for 
example.  Indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100,000  people  exposed,  a  risk  of  10'* 
indicates  one  additional  case  of  cancer 
for  every  million  people  exposed,  and 
so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"»,  10"*.  10''  as 
shown  in  the  table  below. 


Riik  levels  and  correspondins  crlterU  ' 


^ 


Exposure  usumptlofu  (per  day) 


10- 


10- 


10- • 


3  liters  of  drinking  water  and  consumption  of  18.7 

grams  fish  and  shellfish.' 

Consumption  of  fish  and  shellfish  only 


(K/1) 


<M«/1) 


(»«/l) 


O.IS 
2.S 


1.5 
2S 


IS 

no 


■Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  described  in  the  Methodology  Docu- 
ment to  the  human  epidemiology  data  presented  in  the  Summary  of  Pertinent  Data.  Since  the  extrapola- 
Uon  model  is  linear  at  low  doses,  the  additional  lifetime  risk  is  directly  proportional  to  the  water  concentra- 
tion. Therefore,  water  concentration  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or 
dividing  one  of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the -table  by  factors  such 
M  10,  100.  1.000.  and  so  forth. 

'Six  percent  of  the  benzene  exposure  results  from  the  consumption  of  aquatic  organisms  which  exhibit 
an  average  bioconcentration  potential  of  6.9  fold.  The  remaining  94  percent  of  benzene  exposure  results 
from  drtnkinx  water 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  benzene,  (1)  occurring 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  in 
waters  containing  the  corresponding 
benzene  concentrations  and.  (2)  occur- 
ring solely  from  consumption  of 
aquatic  life  grown  in  the  waters  con- 
taining the  corresponding  benzene 
concentrations. 

Although  total  exposure  informa- 
tion for  benzene  is  discussed  and  an  es- 
timate of  the  contributions  from  other 
sources  of  exposure  can  be  made,  this 
data  will  not  be  factored  into  ambient 


'Albert.  R.  1978.  Carcinogen  Assessment 
Group's  final  report  on  the  population  risk 
to  ambient  benzene  exposures.  September 
12. 1978. 


water  quality  criteria  formulation 
imtil  additional  analysis  can  be  made. 
The  criteria  presented,  therefore, 
assimie  an  incremental  risk  from  ambi- 
ent water  exposure  only. 

Summary  of  Pertinent  Data 

Three  epidomiology  studies  of  work- 
ers exposed  to  benzene  vapors  on  their 
Jobs,  performed  by  Infante.  Ott.  and 
Askoy.  were  reviewed  by  the  CAG  for 
the  Office  of  Air  Quality  Planning  and 
Standards.  (Albert.  1978).'  Their  result 
was  that  the  potency  for  humans 
breathing  benzene  continuously  is 
B= 0.02407.  This  means  that  the  life- 
time risk  of  getting  leukemia.  R. 
equals  0.024074  times  the  lifetime 
average  continuous  exposure,  X,  meas- 
ured as  ppm  of  benzene  by  volume  in 
air.  or  R=BX.  Therefore  the  air  con- 


centration, X.  resulting  in  a  risk  of 
10'  is  X=R/B=10-V.024074  = 
4.1539x10*  ppm. 

Since  the  air  concentration  corre- 
sponding to  1  ppm  of  benzene  is 
3.25xlO"VK/ni'  and  since  people 
breathe  an  average  of  24  mVday  of 
air,  the  daily  intake  that  would  result 
in  a  risk  of  lO'^is: 

4.154xl0~*ppm  X  3.25xl0*mg/m'per ppm 
X  24  mVday  =  32.4^/(iay 

If  it  is  assumed  that  the  fraction  of 
benzene  intake  reaching  the  target 
site  is  the  same  via  inhalation  and  In- 
gestion of  water  and  fish,  a  daily  ben- 
zene intake  of  32.4  fig  through  drink- 
ing water  and  fish  alone  would  also 
,  cause  a  leukemia  risk  of  10~'.  The 
water  concentration  giving  this  intake 
is: 

C  =  (32.4KK/day)/(2-)-«.9)  (0.0187) 
=  15.22;iC/l 
=  15,*g/l 

BERYLLIUM 

Criteria  Summary: 

Freshwater  AQuatic  Lift' 

For  beryllium  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  ".(1.24-ln 
(hardness)-6.65)"  as  the  24-hour  aver- 
age concentration  (see  the  figure  "24- 
hour  average  beryllium  concentration 
vs.  hardness")  and  the  concentration 
should  not  exceed  ".(1.241n  (hard- 
ness)-1.46)"  (see  the  figure  "maxi- 
mum beryllium  concentration  vs. 
hardness")  at  any  time. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  beryllium  can  be  derived  using 
the  Guidelines,  and  there  are  insuffi- 
cient data  to  estimate  a  criterion  using 
other  procedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  beryl- 
lium through  ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  is  zero. 
Concentrations  of  beryllium  estimated 
to  result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100.000  are 
presented  in  the  Criterion  Formula- 


tion section  of  this  document.  The 
Agency  is  considering  setting  criteria 
at  an  interim  target  risk  level  in  the 
range  of  10"'.  10"*.  or  10"'  with  corre- 
sponding criteria  of  0.087^g/l, 
0.0087ftg/l,  and  0.00087ftg/l,  respec- 
tively. 
Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  be- 
ryllium is  the  Final  Acute  Value  of 
.(1.241n(hardness)-1.46)  and  the  24- 
hour  average  concentration  is  the 
Final  Chronic  Value  of 

.(1.241n(hardness)-6.65).  No  impor- 
tant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  beryllium  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  Is 

",(1.241n(hardness)-6.65)"  as  a  24- 
hour  average  and  the  (»ncentration 
should  not  exceed 

".(1.241n(hardness)-1.46)  at  any 
time. 

Summary  of  Available  Data 

All  concentrations  herein  are  ex- 
pressed in  terms  of  beryllium. 

Final  Fish  Acute 

Value =.(1.241n(hardness) -)- 0.55) 

Final  Invertebrate  Acute 

Value=.(1.241n(hardness)- 1.46) 

Final  Acute 

Value=.(1.24  ln(hardness)-1.46) 

Final  Fish  Chronic  Value  =  not  avail- 
able 

Pinal  Irivertebrate  Chronic 

Value=.(1.241n(hardness)-6.65) 
\  Final  Plant  Value =100.000fig/l 
)  Residue  Limited  Toxicant 

/^Concentration = not  available 

Final  Chronic 

Value=.(1.241n(hardness)-6.65) 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  beryllium  using  the  Guidelines  be- 
cause no  Final  Chronic  Value  for 
either  fish  or  invertebrate  species  or  a 
good  substitute  for  either  value  is 
available,  and  there  are  insufficient 
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data   to    estimate    a   criterion   using 
other  prcx^ures. 

Summary  of  Available  Data 
Reduced  alkaline  phosphatase  activi- 
ty in  the  mummichog  has  been  report- 
ed. Gross  embryonic  effects  were  ob- 
served in  the  sea  urchin  at  a  concen- 
tration of  9.010  ^g/1.  No  other  data  on 
the  effects  of  beryllium  on  saltwater 
species  are  available. 

Human  Health 

Experiments  have  shown  cancer  by 
beryllium  can  be  experimentally  pro- 
duced in  laboratory  animals.  As  can  be 
seen  in  Talbes  1  and  2.  cancer  has 
been  produced  by  Inhalation,  intratra- 
cheal instillation,  and  Intravenous  in- 
jection of  beryllium.  Beryllium  chlo- 
ride has  been  shown  to  increase  the 
error  frequency  of  nucleotide  base  in- 
corporation into  DNA  in  an  in  vitro 
assay  designed  to  detect  potential 
metal  mutagen/carcinogens.  Finally, 
evidence  is  accumulating  that  inhala- 
tion of  beryllium  may  cause  lung 
cancer  in  humans. 

Epidemiological  studies  have  failed 
to  establish  an  incontrovertible  link 
between  beryllium  exposure  and 
human  cancer,  and  cancer  was  not 
produced  in  one  experimental  that.  2) 
we  are  relying  on  the  Schroeder  and 
Mitchener  study  because  it  is  the  only 
available  data  for  oral  ingestion  from 
which  a  concentration  range  can  be 
calculated.  To  extrapolate  from  the  Be 
studies  where  the  route  of  administra- 
tion was  by  injection  would  yield  a 
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lower,  and.  we  believe,  less  valid 
number  for  oral  ingestion. 

Under  the  Consent  Decree  In  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Beryllium  is 
suspected  of  being  a  human  carcino- 
gen. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
tion of  beryllium  in  water  for  maxi- 
mum protection  of  human  health  is 
zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  beryllium 
corresponding  to  several  Incremental 
lifetime  cancer  risk  levels  have  been 
estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  in  an 
exposed  population.  A  risk  of  10'*  for 
example,  indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100.000  people  exposed,  a  risk  of  10"* 
indicates  one  additional  case  of  cancer 
for  every  million  people  exposed,  and 
so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria.  EPA  stated  that  It  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"»  10"»or  10'' 
as  shown  In  the  Table  below. 


RUk  levels  and  correspondins  criteria  ■ 


Espomre  aanimptions  <per  day) 


10- 


10- 


10- 


2  liters  of  drinking  water  and  consumption  of  18.7 

grams  fish  and  shellfish.'...' .„.„—»_ 

Consumption  of  fish  and  shellfish  only. ... 


0.00087 
0.0066 


(Mt/1) 


(Mf/1> 


0.0087 
0.066 


0.087 
OM 


■Calculated  by  applying  a  modified  "one-hit"  eztrapolaUon  model  described  In  the  Methodology  Docu- 
ment to  the  animal  bloassay  data  presented  in  Appendix  I.  Since  the  extrapolation  model  is  linear  at  low 
doaes.  the  addlUonal  lifetime  risk  is  directly  proportional  to  the  water  concentration.  Therefore,  water  con- 
centrations corresponding  to  other  risk  levels  can  be  derived  by  mulUplylng  or  dividing  one  of  the  risk 
levels  and  corresponding  water  concentraUons  shown  in  the  table  by  factors  such  as  10.  100.  1000,  and  so 
forth. 

'  IS  percent  of  the  beryllium  exposure  results  from  the  consumption  of  aquatic  organisms  which  exhib- 
it an  average  bioconcentration  potential  of  19  fold.  The  remaining  85  percent  of  beryllium  exposure  resulU 
from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  beryllium,  (1)  occurring 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  in 
waters  containing  the  corresponding 
beryllium  concentrations  and,  (2)  oc- 
curring solely  from  consumption  of 
aquatic  life  grown  in  the  waters  con- 


taining the  corresponding  beryllium 
concentrations.  Because  data  indicat- 
ing other  sources  of  beryllium  expo- 
sure and  their  contributions  to  total 
body  burden  are  Inadequate  for  quan- 
titative use,  the  figures  reflect  the 
incremental  risks  associated  with  the 
indicated  routes  only. 
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Summary  of  Pertinent  Data 

Although  beryllium  was  shown  to 
produce  bone  osteosarcomas  at  an  ex- 
tremely low  dose  via  Intravenous  injec- 
tion, the  experiments  of  Schroeder 
and  Mitchener  (1975)  '  on  rats  and 
mice  at  5  ppm  in  drinlcing  water  in- 
duced no  observed  carcinogenic  re- 
sponse, except  for  a  small  statistically 
insignificant  excess  rate  of  "lym- 
phoma leuliemias"  in  female  mice  and 
in  grossly  observed  tumors  of  all  sites 
in  male  rats.  The  small  absorption 
from  the  gastrointestinal  tract  is  pre- 
sumably the  reason  for  the  lack  of  sig- 
nificant effect.  If  beryllium  is  carcino- 
genic via  ingestion  it  must  be  less 
potent  than  observed  by  Schroeder 
and  Mitchener.  Therefore,  that  ex- 
periment can  be  used  to  estimate  the 
maximum  risk  that  beryllium  could 
pose,  or  equivalently,  the  lowest  con- 
centration which  leads  to  a  10~*  life- 
time risk. 

In  the  male  rats  given  5  ppm  in  the 
drinking  water,  nine  out  of  33  treated 
animals  had  grossly  observed  tumors 
of  some  type,  whereas  four  out  of  26 
controls  had  tumors.  With  a  bioaccu- 
mulation  factor  of  1.0,  the  parameters 
of  the  extrapolation  model  are: 

n.=» 

N,=33 

n.=4 

N.  =  26 

Le=  1126  days 

le=  1126  days 

d=5  ppmx0.05  =  0.2S  mg/kg/day 

L=  1126  days 

w=0.385  kg 

R=19.0 

The  result  is  that  the  water  concen- 
tration does  not  need  to  get  any  lower 
than  0.087  micrograms  per  liter  in 
order  to  keep  the  lifetime  risk  below 
10*. 

CADMIUM 

•  Criteria  Summary: 

Freshwater  AQuatic  Life 
For  cadmium  the  criterion  to  protect 
freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  .(0.87  In  (hard- 
ness)-4.38)  as  a  24-hour  average.  Cad- 
miimi  concentration  should  not  exceed 
.(1.30  In  (hardness) -3.92)  at  any  time. 

Saltwater  AQuatic  Life 
For  cadmium  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 


'Schroeder.  H.A..  and  M.  Mitchener.  1975. 
Life-term  studies  In  rats:  Effects  of  alumi- 
num, barium,  beryllium,  and  tungsten.  Jour. 
Nutr.  105:420. 


the  Guidelines  Is  1.0  ^g/1  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  16  ^g/1  at  any  time. 

Human  Health 
For  the  protection  of  human  health 
from  the  toxic  properties  of  cadmium 
ingested  through  water  and  through 
contaminated  aquatic  organisms,  the 
ambient  water  criterion  is  determined 
to  be  10>ig/l. 

Basis  for  the  Criteria: 

Freshwater  Atjuatic  Life 
The  maximimi  concentration  of  cad- 
mium is  the  Pinal  Acute  Value  of 
.(1.301n(hardness)-3.92)  and  the  24- 
hour  average  concentration  is  the 
Pinal  Chronic  Value  of 

.(0.867'ln( hardness) -4.38).  No  impor- 
tant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  cadmiimi  the  criterion  to  protect 
freshwater  aquatic  life  as  derived 
using  the  Guidelines  is 
.(.8671n(hardnes8)-4.38)"  as  a  24-hour 
average  (see  the  figure  "24-hour  aver- 
age cadmium  concentration  vs.  hard- 
ness") and  the  concentration  should 
not  exceed 

.(1.301n(hardness)-3.92)"  (see  the 
figure  "maximum  cadmium  concentra- 
tion vs.  hardness")  at  any  time. 

Summary  of  Available  Data 

Final  Fish  Acute  Value = 
.( 1.30  In(hardness)  -  3.92) 

Pinal  Invertebrate  Acute 

Value = .( 1 .30-ln(  hardness )  - 1 .57 

Pinal  Acute  =  .(1.30  (hardness) -3.92 

Pinal  Pish  Chronic  Value  = 
.(0.867  ln( hardness) -3.70) 

Pinal  Invertebrate  Chronic 

Value  =  .( 0.867  ln( hardness) -4. 38) 

Final  Chronic  Value  =  (0.867  In 
(hardness) -4.38) 

Final  Plant  Value =2^g/l 

Residue  Limited  Toxicant 

Concentration  =  39>ig/l 

Saltwater  Aguatic  Life 
The  maximimi  concentration  of  cad- 
mium is  the  Pinal  Acute  Value  of 
16^g/l  and  the  24-hour  average  con- 
centration is  the  Final  Chronic  Value 
of  l.O^g/1.  No  important  adverse  ef- 
fects on  saltwater  organisms  have 
been  reported  to  be  caused  by  concen- 
trations lower  than  the  24-hour  aver- 
age concentration. 


For  cadmium  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
the  Guidelines  is  l.Ofig/1  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  16/xg/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are  expressed  in 
terms  of  cadmium. 

Final  Pish  Acute  Value  =  3.000^g/l 

Pinal  Invertebrate  Acute 

Value  =  16ng/l 

Final  Acute  Value  =  16>tg/l 

Pinal  Pish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value  =  1.0^g/l 

Final  Plant  Value  =  160Mg/l 

Residue  Limited  Toxicant 

Concentration  =  140^g/l 

Pinal  Chronic  Value  =  1.0>ig/l 

0.44  X  Pinal  Acute  Value  =  7.0>tg/l 

Human  Health 

There  is  no  doubt  that  cadmium  is  a 
teratogen  in  several  rodent  species 
when  given  in  large  parenteral  doses. 
Doses  of  this  magnitude  (4-12  mg/Kg) 
would  surely  produce  severe,  if  not 
fatal  toxic  symptoms  in  man.  In  the 
human  only  small  amounts  of  cadmi- 
um cross  the  placental  barrier. 

Only  one  report,  from  Russia  sug- 
gests any  effect,  i.e.  low  birth  weight 
and  "several  children  with  rickets  or 
dental  trouble."  Details  are  lacking  in 
this  report  and  it  should  not  be  con- 
strued as  implicating  cadmium  with- 
out further  data. 

The  studies  of  whether  cadmium  is 
mutagenic  are  inconsistent.  The  re- 
ports of  chromosomal  aberrations  in 
both  Itai-Itai  patients  and  cadmium 
workers  are  conflicting.  Domliuuit 
lethal  studies  have  been  negative  as 
are  tests  for  spermatocytic  chromo- 
some aberrations  in  male  mice  and 
their  first-generation  offspring.  Stud- 
ies of  mutagenic  activity  in  non-mam- 
malian life  forms  have  given  inconsist- 
ent results. 

There  is  no  question  that  the  injec- 
tion of  cadmiimi  into  rodents  results 
in  injection-site  sarcomas  and  intersti- 
tial cell  tumors  of  the  testis.  Sarcoma 
production  in  rats  is  a  common  se- 
quela to  the  injection  of  irritants  and 
could  be  regarded  as  a  non-specific  re- 
sponse to  fibroblast  injury.  Interstitial 
tumors  apear  to  result  from  the  hy- 


perplasia and  metaplasia  of  tissue  re- 
generation following  vascular  mediat- 
ed testicular  damage.  There  is  no  evi- 
dence that  these  tumors  are  malignant 
neoplasms,  however,  this  does  not 
refute  the  tumorogenic  potential  of 
cadmium. 

The  human  evidence  for  the  carcino- 
genicity of  cadmium  is  conjectural, 
based  on  very  small  numbers,  and  con- 
founded by  exposures  to  other  ele- 
ments which  are  known  to  be  human 
carcinogens.  The  reports  on  British 
battery  workers  and  the  work  of 
Lemen,  et  al.  suggest  an  increase  in 
prostrate  and  lung  cancer.  These  men 
were  also  exposed  to  nickel  and/or  ar- 
senic, but  in  amounts  of  l/lOO's-2/ 
200's  of  cadmium  exposure  level.  Ko- 
lonel's  work  confirmed  neither  of 
these  sites,  but  suggested  an  associ- 
ation with  renal  cancer.  This  work  is 
inadequate  in  that  it  assures  an  expo- 
sure to  cadmium  based  upon  an  occu- 
pational questionnaire.  There  have 
been  no  case  reports  of  renal  cancer  in 
known  cadmium-exposed  workers. 
Cigarette  smoking  would  appear  to 
have  a  firmer  association  with  renal 
neoplasia,  rather  than  cadiimi.  The  ge- 
ographic distribution  of  prostate 
cancer  (Japan.  Sweden.  USA)  suggests 
that  an  inverse  relationship  exists  to 
cadmium  exposure.  From  the  known 
mortality  study  data  cited  it  might  be 
argued  that  cadmium  exposure  re- 
duces general  mortality  or  is  a  potent 
protective  factor  against  cardiovascu- 
lar disease.  The  case  for  cadmium  as  a 
carcinogen  is  not  persuasive  when  the 
existing  data  are  critically  reviewed, 
but  it  has  been  viewed  by  some  as  sug- 
gestive from  the  public  health  per- 
spective. 

It  is  not  recommended  that  cadmi- 
um be  considered  a  suspect  himmn 
carcinogen  for  purposes  of  calculating 
a  water  quality  criterion.  However,  the 
weight  of  evidence  for  oncogenic  po- 
tential of  cadmium  is  sufficient  to  be 
"qualitatively  suggestive"  and  is  not  to 
be  ignored  from  a  public  health  point 
of  view.  The  EPA  Carcinogen  Assess- 
ment Group  has  reviewed  cadmium 
and  their  summary  is  included  in  the 
Appendices  of  this  document. 

The  criterion  is  based  on  established 
health  effects.  The  data  implicating 
cadmiimi  as  a  cause  of  emphysema 
and  renal  tubular  proteinuria  is  firmly 
established.  Emphysema  has  been  re- 
ported only  after  airborne  exposures 


and  has  been  documented  for  both 
man  and  animals.  It  would  seem  to 
result  from  a  direct  effect  upon  lung 
tissue  of  which  cadmium  salts  are 
luiown  irritants. 

There  is  evidence  from  occupational 
studies  that  the  kidney  is  more  sensi- 
tive to  the  effects  of  cadmium  than 
the  lung.  In  exposed  workers  protein- 
uria occurs  in  higher  incidence  and  in 
a  shorter  time  period  than  emphyse- 
ma. It  seems  entirely  justified  to  con- 
clude that  the  kidney  is  the  critical 
target  organ. 

It  is  generally  accepted  that  the 
critical  cadmium  level  at  which  renal 
dysfunction  occurs  is  approximately 
200  fig/g  wet  weight  of  renal  cortex. 
Autopsy  studies  indicate  that  at  pres- 
ent the  average  kidney  concentration 
in  non-smokers  is  approximately  one- 
twelfth  this  level.  In  smokers  the  con- 
centration is  about  twice  as  high,  i.e. 
30-39^g/g. 

Friberg  has  estimated  that  the  criti- 
cal level  is  reached  at  daily  ingestion 
levels  of  250-350^g  per  day  over  50 
years.  Since  the  average,  non-occupa- 
tionally  exposed  American  probably 
does  not  have  an  intake  from  all 
sources  exceeding  25-50>i.g  there  would 
again  seem  to  be  a  reasonable  "safety- 
factor"  of  5  to  12  in  existence.  While 
this  is  not  the  comfortable  margin  or 
many  orders  of  magnitude  usually  rec- 
ommended by  toxicologists  it  should 
provide  a  margin  of  "safety"  to  the 
general  public  for  the  foreseeable 
future. 

NIOSH  recommends  that  workers 
should  not  be  exposed  to  airborne  cad- 
mium at  a  concentration  greater  than 
40^g/m'  as  a  time  weighted  exposure 
for  up  to  a  40  hour  work  week.  This 
standard  is  designed  to  protect  the 
health  and  safety  of  workers  over  an 
entire  working  life  time.  Compliance 
should  prevent  adverse  effects  on  the 
health  of  the  worker.  Several  studies 
have  indicated  no  adverse  effects  at 
levels  of  31  and  16-29^/m*. 

Effects  of  renal  function  (protein- 
uria) and  a  reduction  in  mean  pulmon- 
ary function  have  been  noted  at  levels 
of  66ji.g/m'  although  some  of  these 
workers  probably  had  experienced  ex- 
posure, at  least  intermittently  to  cad- 
mium fur  at  higher,  but  unkown  con- 
centrations. The  limit  of  40ng/m'  of- 
fers a  greater,  and  'probably  sufficient 
margin  of  safety,  in  comparison  with 
the  SOfig/m '  recommended  by  ACGIH 
and  Lauwerys,  et  al. 


From  the  figure  40/ig/m'  it  can  be 
calculated  that  a  worker  might  absorb 
about  a  1000  >ig  during  a  work  week, 
i.e.  40^g/m'x  10m'  inhaled/day  5  days 
0.5  (lung  absorption  rate).  This  is  ap- 
proximately 286fig/day  intake  and 
143>i.g/day  absorbed.  To  this  the  aver- 
age daily  intake  from  food  and  general 
environmental  sources  can  be  added, 
i.e.  I0-50fig.  This  suggests  that  an  ex- 
posed worker  may  have  an  approxi- 
mate intake  of  300  ftg/d  and  still  be 
safe.  However,  a  healthy  worker  may 
not  be  representative  of  the  American 
population  as  a  whole. 

From  Japanese  dietary  intake  data 
where  Itai-Itai  disease  is  prevalent, 
and  studies  on  the  age-specific  inci- 
dence of  proteinuria,  it  is  possible  to 
estimate  a  no-effect  level  for  ingested 
cadmium.  In  areas  where  Itai-Itai  dis- 
ease is  most  conunon,  about  85  percent 
of  the  daily  cadmium  intake  is  derived 
from  rice,  the  locally  grown  grain 
staple. 

Nogawa,  et  al.  have  shown  that  the 
prevalence  of  tubular  proteinuria,  as 
measured  by  retinol  binding  protein 
excretion,  in  persons  under  age  70 
does  not  begin  to  rise  above  that  seen 
in  control  populations  until  the  cadmi- 
um levels  in  rice  exceed  0.40-0.49>i.g/ 
gm.  The  Japanese  diet  in  the  area  of 
endemic  Itai-Itai  disease  and  even  in 
the  homes  of  patients  with  the  disease 
are  precisely  itnown. 

Approximately  2100  calories  are  con- 
sumed daily,  with  carbohydrate  ac- 
counting for  about  1725  calories  daily, 
which  is  equivalent  to  the  Ingestion  of 
430  gm/d.  The  no-effect  level  for  Japa- 
nese can  be  calculated  as  follows: 


430  gm/d.  X  0.45ug/gm(rlce)  =  228jig/day 

B5^ 
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This  Japanese  figure  is  slightly  below 
the  estimate  of  250^g/day  given  by 
Priberg  as  an  effect  level.  The  no- 
effect  level  for  a  western  European  or 
American  population  with  correspond- 
ingly larger  body  size  would  be  expect- 
ed to  be  somewhat  greater  (i.e.,  30lM.g/ 
day). 

The  Working  Group  of  Experts  for 
the  Commission  of  European  Commu- 
nities has  estimated  that  the  thresh- 
old effect  level  of  cadmium  by  inges- 
tion at  around  200/xg  daily  corre- 
sponding to  an  actual  absorption  of 
12ftg/day.  For  smokers  this  estimate  is 
reduced  by  about  l.O^g  to  lO.lfig 
which  corresponds  to  an  oral  intake  of 
169fi.g.  Using  a  second  approach  based 
on  metabolic  modeling  of  the  above 
tjrpe,  this  same  group  derived  a 
threshold  effect  level  of  248>ig  daily 
when  pulmonary  absorption  is  negligi- 
ble. 

Using  the  data  presented  in  this  and 
preceeding  sections  of  the  document, 
it  is  possible  to  construct  several  expo- 
sure scenarios  encompassing  possible 
best-to-worse  case  exposure  situations 
that  might  be  domestically  encoun- 
tered: 
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WOKST  Case— Maximallt  Extosd  Pdisohi 


Exposure  lource* 


Cd 
Cdlnttdw/d  AbMtvtteo  retenUon/d 

((iC)  (MUM"  (mC> 


Alr-Oocu(Mtloiwl.. 


Air- Am  blent.. 
Alr-Smoklnc  (three  packs).. 

Food* — 

Orlnklnc  Water 


*0.1  me/in'. 
400  fif /m'... 
3.0  itM/pmtk 

•~iojMi/i..' 


T14.0 
8.0 
».0 

••75.0 
30.0 


0.S 
0.5 
0.5 
0.1 
0.1 


3S1.0 
CO 
4J 
7J 

3.0 


TMal.. 


•36.0 


375.0 


AvmACK  Cask 


Air- Ambient 

Alr-Smoklnc  <one  pack)- 

Pood 

Drlnklns  Water 


Tout.. 


0.03  (tc/m*.. 

3.0  MC/PMk 

0.00 

3.00 

30.00 

urn 

0.35 
0.25 
0.05 

0.150 
0.750 
IJOO 
0.130 

3«.30 

8.530 

Best  Cass— Mihuially  Exposed  Pbxsors 


Air  Ambient.. 

Pood 

Water _. 


0.001  |tc/m> 


0.03 

13.00 

1.00 


0.35 
0.05 
0.05 


0.005 

o.aoo 

0.050 


TOUL. 


13.03 


O.NS 


'  Average  for  both  aexes  excludlns  drlnklns  water. 

'  These  absorption  factors  are  considered  to  be  the  most  realistic  available. 


From  these  scenarios  it  can  be  calcu- 
lated that  ingested  water  contributes 
relatively  little  to  the  daily  retained 
cadmium  entering  the  body  i.e.,  0.53, 
5.1,  and  ^7.6  percent  respectively  for 
the  worst,  average,  and  best  cases. 
Water  could  become  a  significant  con- 
tributor to  all  over  cadmium  intake 
and  retention  only  if  the  scenarios  are 
reconstructed  by  substituting  the 
worst  case  water  data  for  that  in  the 
average  and  best  cases.  However,  even 
in  the  very  unlikely  event  that  such 
situations  occur  the  total  cadmium 
intake  and  retention  remain  compara- 
tively modest  i.e.,  53.6fig/d  intake  and 
4.4fig/d  retained  in  the  average  case. 
The  totals  for  the  best  case  substitu- 
tion are  substantially  less  i.e.,  32.02 
tig/6  intake  and  2.605^g/d  retention. 
Therefore,  it  may  be  concluded  that 
there  are  no  circumstances  in  which 
ambient  waters  meeting  current  drink- 
ing water  standards  pose  a  threat  to 
human  health. 


Based  on  the  foregoing  data  and  dis- 
cussion it  seems  entirely  Justifiable  to 
conclude  that  water  constitutes  only  a 
relatively  minor  portion  of  man's  daily 
cadmium  intake.  Prom  the  above  anal- 
ysis it  is  obvious  (average  case  scenar- 
io) that  drinking  water  contributes 
substantially  less  to  human  cadmium 
intake  and/or  retention  than  smoking 
a  package  of  cigarettes  daily.  Prom 
this  analysis  it  appears  that  a  water 
criterion  needs  to  be  more  stringent 
than  the  existing  Primary  Drinking 
Water  Standard  (lO^g/1)  to  provide 
ample  protection  of  human  health. 

CAaBOIV  TrrRACHLORIOE     ' 

Criteria  Summary: 

Freshwater  AQuatic  Life 

Por  carbon  tetrachloride,  the  crite- 
rion to  protect  freshwater  aquatic  life, 
as  derived  using  procedures  other  than 
the  guidelines,  is  620^g/l  as  a  24-hour 


average  and  the  concentration  should 
never  exceed  l,400^g/l  at  any  time. 

SaltxoaUr  Aquatic  Life 

Por  carbon  tetrachloride,  the  crite- 
rion to  protect  saltwater  aquatic  life, 
as  derived  using  procedures  other  than 
guidelines,  is  2,000>ig/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  4,600;j.g/l  at  any  time. 

Human  Health 

Por  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  carbon 
tetrachloride  through  ingestion  of 
water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion is  zero.  Concentrations  of  carbon 
tetrachloride  estimated  to  result  in  ad- 
ditional lifetime  cancer  risks  ranging 
from  no  additional  risk  to  an  addition- 
al risk  of  1  in  100,000  are  presented  in 
the  Criterion  Pormulation  section  of 
this  document.  The  Agency  is  consid- 
ering setting  criteria  at  an  interim 
target  risk  level  in  the  range  of  10**, 
10" •,  or  10"'  with  corresponding  crite- 
ria of  2.6>ig/l,  0.26fig/l,  and  0.026f*g/l. 
respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  carbon  tetrachloride  using 
the  Guidelines  because  no  Pinal 
Chronic  Value  for  either  fish  or  inver- 
tebrates or  a  good  substitute  for  either 
value  is  available. 

However,  results  obtained  with 
structurally  similar  compounds  indi- 
cate how  a  criterion  may  be  estimated. 

The  Pinal  Chronic  Value  for  chloro- 
form and  freshwater  organisms,  based 
on  an  invertebrate  species,  is  about 
the  same  as  0.44  times  the  Pinal  Acute 
Value.  The  Pinal  Chronic  Value  for 
bromoform  and  saltwater  organisms, 
based  on  a  fish  species,  is  greater  than 
0.44  times  the  Pinal  Acute  Value. 
Therefore,  it  seems  reasonable  to  esti- 
mate a  criterion  for  carbon  tetrachlo- 
ride and  freshwater  organisms  using 
0.44  times  the  Pinal  Acute  Value. 


To  estimate  a  criterion  for  carbon 
tetrachloride,  the  maximum  concen- 
tration is  the  Pinal  Acute  Value  of 
1,400^/1  and  the  24-hour  average  con- 
centration is  0.44  times  the  Pinal 
Acute  Value.  No  Important  adverse  ef- 
fects on  freshwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

Por  carbon  tetrachloride,  the  crite- 
rion to  protect  freshwater  aquatic  life, 
as  derived  using  procedures  othe  than 
the  Guidelines,  is  620^g/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  l,400fi.g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Pinal  Pish  Acute  Value  =  8,200>ig/l 

Final  Invertebrate  Acute  Value 
=  1.400,ig/l 

Pinal  Acute  Value =1.400fig/l 

Final  Pish  Chronic  Value = greater 
than  250^g/l 

Pinal  Invertebrate  Chronic  Value 
=not  available 

Pinal  Plant  Value = not  available 

Residue  Limited  Toxicant  Con- 
centration =  not  available 

Pinal  Chronic  Value = greater  than 
250^g/l 

0.44  X  Pinal  Value =620fig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  carbon  tetrachloride  using  the 
Guidelines  because  no  Pinal  Chronic 
Value  for  either  fish  or  invertebrates 
or  a  good  substitute  for  either  value  is 
available. 

However,  results  obtained  with 
carbon  tetrachloride  and  structurally 
similar  compounds  with  freshwater 
and  saltwater  organisms  indicate  how 
a  criterion  may  be  derived. 

The  Pinal  Invertebrate  Acute  Value 
divided  by  the  Pinal  Pish  Acute  Value 
for  bromoform  and  methylene  chlo- 
ride with  freshwater  and  saltwater  or- 
ganisms and  for  chloroform  ahd 
carbon  tetrachloride  with  freshwater 
organisms  is  0.46,  0.29,  0.16,  0.090,  0.11, 
and  0.17  respectively,  for  an  average  of 
0.21.  When  this  is  multiplied  by  the 
Pinal  Acute  Value  for  carbon  tetra- 
chloride and  saltwater  fish,  an  esti- 
mated Pinal  Invertebrate  Acute  Value 
of    0.21x22.000tig/l=4.600^g/l    is    ob- 
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tained.  Thus  the  Pinal  Acute  Value  for 
carbon  tetrachloride  is  4.600fig/l. 

The  Pinal  Chronic  Value  for  chloro- 
form and  freshwater  organisms  is 
about  the  same  as  0.44  times  the  Final 
Acute  Value,  and  the  Final  Chronic 
Value  for  bromoform  and  saltwater  or- 
ganisms is  greater  than  0.44  times  the 
Pinal  Acute  Value,  even  though  a 
chronic  value  is  available  for  fish  or 
invertebrate  species  in  both  cases. 
Therefore,  it  seems  reasonable  to  esti- 
mate a  criterion  for  carbon  tetrachlo- 
ride and  saltwater  organisms  using 
0.44  times  the  Pinal  Acute  Value 
which  for  carbon  tetracholoride  is 
2.000fig/l. 

To  estimate  a  criterion  for  carbon 
tetrachloride,  the  maximum  concen- 
tration is  the  Pinal  Actue  Value  of 
4.600ftg/l  and  the  24-hour  average  con- 
centration is  0.44  times  the  final 
Acute  Value.  No  important  adverse  ef- 
fects on  saltwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

Por  carbon  tetrachloride,  the  crite- 
rion to  protect  saltwater  aquatic  life, 
as  derived  using  procedures  other  than 
the  Guildellnes.  is  2.000^g/l  as  a  24- 
hour  average  and  the  concentration 
should  never  exceed  4,600>i.g/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Pinal  Pish  Acute  Value =22.000fig/l 
Pinal  Invertebrate  Acute  Value = not 
available 
Pinal  Acute  Value =22,000^g/l 
Final  Pish  Chronic  Value = not  avail- 
able 

Final    Invertebrate    Chronic    Value 
=not  available 
Final  Plant  Value = not  available 
Residue     Limited     Toxicant     Con- 
centration =  not  available 
Final  Chronic  Value = not  available 
0.44  X  Final  Acute  Value =9,700/ig/l 

Human  Health 

Studies  indicate  that  CCU  has  a  full 
spectrum  of  toxic  effects.  Historically, 
Industral  and  accidental  exposures  to 
CCU  by  ingestion,  inhalation  and 
dermal  routes  have  produced  acute, 
subacute  and  chronic  poisoning  with 
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fatalities.  Generally  speaking,  acute 
toxicity  for  both  man  and  animals  can 
be  characterized  as  nodular  hyperpla- 
sia and  cirrhosis  of  the  liver  and  renal 
dysfunction.  Mutagenic  effects  have 
not  been  observed  and  teratogenic  ef- 
fects have  not  been  conclusively  dem- 
onstrated. 

The  most  significant  effect  to  con- 
sider in  terms  of  dose/response  is  the 
cancer  causing  potential  of  the  chemi- 
cal. Current  knowledge  leads  to  the 
conslusion  that  carcinogenesis  is  a 
non-threshold,  non-reversible  process. 
The  non-threshold  concept  implies 
that  many  timiors  will  be  produced  at 
high  doses,  but  any  dose,  no  matter 
how  small,  will  have  the  probability  of 
causing  cancer.  Even  small  carcinogen- 
ic risks  have  a  serious  impact  on  soci- 
ety when  the  exposed  population  is 
large,  because  it  is  likely  that  some 
cancers  wUl  be  caused  by  exposure  to 
ecu.  The  nonreversible  concept  im- 
plies that  once  the  tumor  growth  proc- 
ess has  started,  growth  will  continue 
and  may  metastasize  and  Involve  other 
organs  until  death  ensues. 

There  is  a  sufficient  weight  of  evi- 
dence to  conclude  that  CCl.  is  a  car- 
cinogen in  laboratory  animals  and 
with  appropriate  assumptions  is  inter- 
preted to  be  a  suspect  human  carcino- 
gen. 

Under  the  Consent  E>ecree  in  NRDC 
vs.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (Including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Carlwn  tetra- 
chloride is  suspected  of  being  a  human 
carcinogen.  Because  there  is  no  recog- 
nized safe  concentration  for  a  human 
carcinogen,  the  appropriate  concentra- 
tion of  carbon  tetrachloride  in  water 
for  maximum  protection  of  human 
health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  carbon 
tetrachloride  corresponding  to  several 
incremental  lifetime  cancer  risk  levels 
have  been  estimated.  A  cancer  risk 
level  provides  an  estimate  of  the  addi- 
tional incidence  of  cancer  that  may  be 
expected  in  an  exposed  population.  A 
risk  of  10"*  for  example,  indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100,000  people  ex- 
posed, a  risk  of  10" *  indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"*.  10*  or  10"' 
as  shown  in  the  table  below. 
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NOTICES 


Riik  level*  and  corrMpondlnc  criteria  ■ 

Expamre  MwmpUom  (per  day) 

0 

10- 1 

10- • 

10-* 

3  liters  of  drinking  water  and  conmmptlon  of  18.7 
n-aitu  fl«h  and  shellfish  •                    

0 
0 

(rt/l) 

0.026 
0.067 

<>if/l) 

0.36 
0.67 

(»*g/l) 

2.6 

Consumption  of  fish  and  shellfUh  only 

6.7 

■Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  described  In  the  Methodology  Docu- 
ment to  the  animal  bioassay  data  presented  in  Summary  of  Pertinent  Data.  Since  the  extrapolation  model 
Is  linear  at  low  doses,  the  additional  lifetime  risk  Is  directly  proportional  to  the  water  concentrallon.  There- 
fore, water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10,  100. 
1.000,  and  so  forth. 

■Approximately  39  percent  of  the  carbon  tetrachloride  exposure  results  from  the  consumption  of 
aquatic  organisms  which  exhibit  an  average  bloconcentratlon  potential  of  69  fold.  The  remaining  61  per- 
cent of  cartMn  tetrachloride  exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  carbon  tetrachloride  (1) 
occurring  from  consumption  of  both 
drinking  water  and  aquatic  life  grown 
in  waters  containing  the  correspond- 
ing carbon  tetrachloride  concentra- 
tions and  (2)  occurring  solely  from 
consumption  of  aquatic  life  grown  in 
the  waters  containing  the  correspond- 
ing carbon  tetrachloride  concentra- 
tions. Although  total  exposure  infor- 
mation for  carbon  tetrachloride  is  dis- 
cussed and  an  estimate  of  the  contri- 
butions from  other  sources  of  expo- 
sure can  be  made,  this  data  will  not  be 
factored  into  ambient  water  quality 
criteria  formulation  until  additional 
analysis  can  be  made.  The  criteria  pre- 
sented, therefore,  assume  an  incre- 
mental risk  from  ambient  water  expo- 
sure only. 

CHLOROANE 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  chlordane  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.024ftg/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.36M.g/l  at  any 
time. 

Saltwater  Aquatic  Life 

For  chlordane  the  criterion  to  pro- 
tect saltwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.0091^g/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.18^g/l  at  any 
time.  j 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  chlor- 


dane through  Ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  is  zero. 
Concentrations  of  chlordane  estimated 
to  result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100.000  are 
presented  in  the  Criterion  Formula- 
tion section  of  this  document.  The 
Agency  is  considering  setting  criteria 
at  an  interim  target  risk  level  in  the 
range  of  10"»,  10"*,  or  10"'  with  corre- 
sponding criteria  of  1.2  ^g/1,  0.12  fig/l, 
and  0.012  ^g/1.  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of 
chlordane  is  the  Final  Acute  Value  of 
0.36tig/l  and  the  24-hour  average  con- 
centration is  the  Final  Chronic  Value 
of  0.024^g/l.  No  important  adverse  ef- 
fects on  freshwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

For  chlordane  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.024^g/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.36fig/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Final  Pish  Acute  Value  =  IG^g/l 
Final  Invertebrate  Acute 

Value =0.36>Ag/l 
Final  Acute  Value  ===0.36>ig/I 
Final  Fish  Chronic  Value =0.24fig/l 
Final  Invertebrate  Chronic 

Value  =  3.2Mg/l 
Final  Plant  Value = not  available 
Residue  Limited  Toxicant 


Concentration = 0.024>tg/l 
Final  Chronic  Value  =  0.024>ig/l 
0.44  X  Final  Acute  Value =0.16jig/l 

Saltwater  Aguatic  Life 

The  maxium  concentration  of  chlor- 
dane is  the  Final  Acute  Value  of 
O.lS^tg/l  and  the  24-hour  average  con- 
centration Is  the  Final  Chronic  Value 
of  0.0091>ig/l.  No  important  adverse 
effects  on  saltwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

For  chlordane  the  criterion  to  pro- 
tect saltwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.0091^g/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.18jig/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures. 
Final  Fish  Acute  Value  =  3,2>ig/1 
Final  Invertebrate  Acute 

Value  =  0.18Mg/l 
Final  Acute  Value =0.18fig/l 
Final  Fish  Chronic  Value =0.28>ig/l 
Final  Invertebrate  Chronic  Vaiue= 

not  available 
Final  Plant  Value =1.000^g/l 
Residue  Limited  Toxicant 

Concentration =0.009lMg/l 
Final  Chronic  Value = 0.009  l>ig/l 
0.44  X  Final  Acute  Value =0.79fig/l 

Human  Health 

Several  approaches  are  available  to 
estimate  a  criterion  level  for  chlordane 
in  ambient  water.  Using  the  Food  and 
Agricultural  Organization/World 

Health  Organization  value  of  0.001 
mg/kg  of  body  weight  as  the  maxium 
daily  human  intake,  and  assuming  an 
average  body  weight  of  70  kg.  the  al- 
lowable intake  would  be  70fi.g/day. 
Further,  subtracting  Nlsbet's  value  of 
9^g  as  the  daily  intake  from  fish, 
shellfish,  milk,  inhalation,  etc.,  and  as- 
suming that  the  contribution  from 
drinking  water  is  a  negligible  part  of 
this  value,  the  ambient  water  criterion 
becomes  61>ig/day.  At  2  liters  per  day 
consumption,  the  maximum  allowable 
concentration  would  be  30^/1. 

The  proposed  U.S.  EPA  drinking 
water  regulations  the  Canadian  stand- 
ards, and  the  National  Technical  Advi- 


sory Committee  all  suggest  a  chlor- 
dane limit  of  3>^/l  for  drinking  water. 
The  latter  report  specifically  indicates 
that  the  water  treatment  process  has 
little  effect  on  chlordane. 

Although  there  are  limitations  to 
the  procedure,  the  industrial  inhala- 
tion exposure  limit  of  the  American 
Conference  of  Governmental  Industri- 
al Hygienists  may  be  converted  to  a 
limit  for  ingestion.  Assuming  absorp- 
tion via  the  GI  tract  for  chlordane  is 
one-fifth  the  absorption  by  inhalation: 


0.5  mg  X  lOmTl  x  5d  work  week  x  1=  0.7 
mg/day 


m' 


workday 


7d  week 


Consumption  of  2  liters  of  water  daily 
and  the  consiunption  of  18.7  grams  of 
contaminated  fish  which  have  a  bio- 
concentration  factor  of  5,500  result  in 
a  maximum  permissible  concentration 
of  6.7>ig/l  for  the  ingested  water. 

The  use  of  inhalation  data  assumes 
an  8-hour  day,  time-weighted  average 
occupational  exposure  in  the  working 
place  with  workers  inhaling  the  toxic 
substance  throughout  such  a  period. 
Exposures  for  the  general  population 
should  be  considerably  less.  Such 
worker-exposure  inhalation  standards 
are  inappropriate  for  the  general  pop- 
ulation since  they  presume  an  expo- 
sure limited  to  an  8-hour  day,  an  age 
bracket  of  the  population  that  ex- 
cludes the  very  young  and  the  very 
old.  and  a  healthy  worker  prior  to  ex- 
posure. Ingestion  data  is  superior  to 
inhalation  data  when  the  risks  associ- 
ated with  the  food  and  water  of  the 
water  environment  are  being  consid- 
ered. 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concer- 
trations  (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities".  Chlordane  is 
suspected  of  being  a  human  carcino- 
gen. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
tion of  chlordane  in  water  for  maxi- 
mum protection  of  human  health  is 
zero. 


NOTICES 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  chlordane 
corresponding  to  several  incremental 
lifetime  cancer  risk  levels  have  been 
estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  in  an 
exposed  population.  A  risk  of  10~*  for 
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example,  indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100,000  exposed,  a  risk  of  10~*  indi- 
cates one  additional  case  of  cancer  for 
every  million  people  exposed,  and  so 
forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10" »,  "•,  or  10"' 
as  shown  in  the  table  below. 


Risk  levels  and  corresponding  criteria  ' 


Exposure  assumptions  (per  day)    <* 


10-' 


10-' 


10-' 


3  liters  of  drinking  water  and  consumpUon  of  18.7 

grams  fish  and  shellfish  ' 

Consumption  of  fish  and  shellfish  only ...„...__. 


(M«/l) 


(M«/l> 


(m«/1) 


0.013 
0.013 


0.12 
0.13 


1.2 

1.3 


■Calculated  by  applying  a  modified  "one-hit"  extrapolaUon  model  described  In  the  Methodology  Docu- 
ment to  the  animal  bioassay  data  presented  in  the  Summary  of  Pertinent  Data.  Since  the  extrapolaUon 
model  Is  linear  at  low  doses,  the  additional  lifetime  risk  is  directly  proportional  to  the  water  concentration. 
Therefore,  water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  divid- 
ing one  of  the  risk  levels  and  corresponding  water  concentraUons  shown  In  the  table  by  factors  such  as  10, 
100,  1,000.  and  so  forth. 

■98  percent  of  the  chlordane  exposure  results  from  the  consumption  of  aquatic  organisms  which  exhib- 
it an  average  bioconcentraUon  potential  of  S,S00-fold.  The  remaining  2  percent  of  chlordane  exposure  re- 
sults from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  chlordane.  (1)  occurring 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  in 
waters  containing  the  corresponding 
chlordane  concentrations  and,  (2)  oc- 
curring solely  from  consumption  of 
aquatic  life  grown  in  the  waters  con- 
taining the  corresponding  chlordane 
concentrations.  Because  data  indicat- 
ing other  sources  of  chlordane  expo- 
sure and  their  contributions  to  total 
body  burden  are  inadequate  for  quan- 
titative use,  the  figures  reflect  the  in- 
cremental risks  associated  with  the  in- 
dicated routes  only. 

Summary  of  Pertinent  Data 

The  IRDC  lifetime  study  of  chlor- 
dane at  25  ppm  in  the  diet  of  CD-I 
mice  resulted  in  liver  carcinomas  in 
males  in  41  of  52  treated  mice  and  in  3 
of  33  controls,  according  to  a  re-analy- 
sis of  slides  by  Dr.  Reuber  (CAG 
report).  Using  a  fish  bloconcentratlon 
factor  of  5,500  the  water  concentration 
estimated  to  result  in  a  lifetime  risk  of 
10" »  is  calciilated  from  the  extrapola- 
tion model  using  the  following  param- 
eters: 


n,«41 

N,=S2 

n,=3 

N.=33  • 

Ije= 78  weeks 

le=78  weeks 

d=25xl0"«x0.13xl0"'  mg  food  per  day/ 

kg  body  weight =3.25  mg/kg/day 
w=0.041  kg 
L=78  weeks 
F= 0.0187  kg 
R= 5.500 

The  result  is  that  the  water  concen- 
tration corresponding  to  a  lifetime  risk 
of  10"' is  1.2  nanograms/liter. 

CTHLORIHATED  ITAPHTHAUanES 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  1-chloronaphthalene.  the  crite- 
rion to  protect  freshwater  aquatic  life, 
as  derived  using  pr(x%dures  other  than 
the  Guidelines,  is  29^g/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  67ng/l  at  any  time. 

Saltwater  Aquatic  Life 

For  1-chloronaphthalene,  the  crite- 
rion to  protect  saltwater  aquatic  life, 
as   derived   using  the   Guidelines,   is 
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2.8fig/l  as  a  24-hour  average  and  the 
concentration    should    never    exceed 

6.4>ig/l  at  any  time. 

Human  Health 

For  the  protection  of  human  health 
from  the  toxic  properties  of  chlorinat- 
ed naphthalenes  ingested  through 
water  and  through  contaminated 
aquatic  organisms,  the  ambient  water 
criteria  for  the  various  classes  of 
chlorinated  naphthalenes  are: 

CrlUrion 
level  (*i0/I> 

TrichloronaphthAlenes _ 3.» 

TetnchloronaphthaJenes - 1.5 

PentAchioronaphth&lenes - 0.39 

Hexachloronmphthalenes  — . . 0-19 

OcUchloron*phth«tene f,- —  0.08 

I 

Basis  for  the  Criteria: ' 

Freshwater  AQuatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  any  chlorinated  naphthalene 
using  the  Guidelines  because  no  Final 
Chronic  Value  for  either  fish  or  Inver- 
tebrate species  or  a  good  substitute  for 
either  value  is  available. 

Data  for  1-chloronaphthalene  and 
saltwater  organisms  can  be  used  to  es- 
timated a  criterion. 

For  1-chloronaphthalene  and 
saltwater  organisms,  0.44  times  the 
Pinal  Acute  Value  is  less  than  the 
Pinal  Chronic  Value  derived  from  re- 
sults of  an  embryo-larval  test  with  the 
sheepshead  minnow.  Therefore,  a  rea- 
sonable estimate  of  a  criterion  for  1- 
chloronaphthalene  and  freshwater  or- 
ganisms would  be  0.44  times  the  Final 
Acute  Value. 

The  maximimi  concentration  for  1- 
chloronaphthalene  is  the  Pinal  Acute 
Value  of  67^g/l  and  the  24-hour  aver- 
age concentration  is  0.44  times  the 
Pinal  Acute  Value.  No  important  ad- 
verse effects  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  1-chloronaphthalene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  drived  using  procedures  other  than 
the  Guidelines  is  29>ig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  67>tg/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

1-chloronaphthalene 

Final  Fish  Acute  Value  =  320^g/l 

Pinal  Invertebrate  Acute 

Value  =  67^g/l 

Pinal  Acute  Value  =  67ng/l 

Final  Pish  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value  =  not  available 

Pinal  Plant  Value-  LOOO^g/l 

Residue  Limited  Toxicant 

Concentration  =  not  available 


NOTICES 

Final  Chronic  Value =l,000>ig/l 
0.44  X  Final  Acute  Value  &29^g/l 

Salttoater  Aquatic  Life 

The  commercial  mixtures  of  chlorin- 
ated naphthalenes  are  not  considered 
in  the  development  of  a  criterion  since 
the  toxicity  of  each  chlorinated  naph- 
thalene in  the  mixtures  may  be  differ- 
ent, and  different  proportions  of  these 
Individual  chemicals  would  have  dif- 
ferent toxicity. 

The  maximum  concentration  of  1- 
chloronaphthalene  Is  the  Pinal  Acute 
Value  of  6.4^g/l  and  the  24-hour  aver- 
age concentration  is  0.44  times  the 
Final  Acute  Value.  No  important  ad- 
verse effects  on  saltwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  1-chloronaphthalene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  the  Guidelines  is  2.8fig/l 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  6.4fig/l  at 
any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

1  -chloronaphthalene 

Final  Fish  Acute  Value  =  350/ig/l 
Final  Invertebrate  Acute 


Value =6.4>ig/l 
Final  Acute  Value =6.4fig/l 
Pinal  Fish  Chronic  Value  =  49;ig/l 
Final  Invertebrate  Chronic 

Value  ==  not  available 
Pinal  Plant  Value  =  1.100>ig/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Pinal  Chronic  Value  =  49>ig/l 
0.44  X  Final  Acute  Value =2.8^g/I 

Human  Health 

There  are  insufficient  animal  toxic- 
ity data  available  on  which  to  base  a 
criterion  for  polychlorlnated  naphtha- 
lenes. However,  industrial  exposure  to 
vapors  of  polychlorlnated  naphtha- 
lenes has  resulted  in  systemic  toxicity, 
and  this  toxicity  is  the  basis  for  the 
present  ACOIH  ■  threshold  limit 
values  (TLV).  Such  a  TLV  can  be  used 
as  a  basis  for  developing  water  criteria 
for  polychlorlnated  naphthalenes.  It  is 
recognized  that  the  ACGIH  TLVs 
apply  primarily  to  normal  adult  work- 
ing males  and  do  not  incorporate 
safety  factors  for  sensitive  popula- 
tions. In  order  to  provide  a  reasonable 
margin  of  safety,  calculation  of  an  ac- 
ceptable concentration  of  polychlorl- 
nated naphthalenes  in  drinking  water 
as  proposed  by  the  Stokinger  and 
Woodward  model  should  include  a 
safety  factor  of  100  as  illustrated 
below: 


TLV(mg/nr) 


7    days/wk 


50  m  /wk  =  acceptable 

intake    (mg/day) 


100 


where 

50  m'/wk^avermce  amount  of  air  Inhaled 
by  a  normal  adult  in  a  40  hour  work 
week: 

7  days/wk = conversion  factor  for  daily 
Intake; 

100= safety  factor  for  sensitive  popula- 
tions. 

Since  no  pharmacokinetic  data  are 
available  to  compare  absorption  effi- 
ciency by  the  inhalation  route  versus 
the  oral  route,  it  Is  assumed  that  ab- 
sorption efficiency  is  the  same  by 
either  route. 

Using  the  ACGIH  TLV  levels,  the 
acceptable  daily  intakes  for  polychlorl- 
nated naphthalenes  would  be  as  fol- 
lows: 

Acceptable 

daUt  Intake 

img) 

CM 

0.14 

O.OU 

0.014 

0.007 


posure  section,  and  a  water  Intake  of  2 
1/day.  then  criteria  levels  for  the 
above  polychlorlnated  naphthalenes 
In  water  would  be  as  follows: 


TrichlorofUkphltulenet . 

Tetrmchloron^hthalene* 

PenUu:hloronk;>hthaleiMS . 
HexachloronaphUukleoM .. 
Octachloronaphthaloie — 


CriUHon 

levelliigAi 
M 
U 


0.1S 


TrlchloronmpthAlena 

TetrachloronkphtluUencs.. 
PentachloronAphUuUenes . 
Hexkchloronaphthmlenes .. 
OctachloroiuiphUuUene — 


CHLOROPORM 

Criteria  Summary: 

Freshwater  Atiuatic  Life 

For  chloroform,  the  criterion  to  pro- 
tect freshwater  aquatic  life,  as  derived 
using  the  Guidelines,  is  500^g/l  as  a 
24-hour  average  and  the  concentration 
should  never  exceed  l,200fig/l  at  any 
time. 


Assuming  an  average  intake  of  18.7  g 
of  fish  per  day  with  a  blomagnifica- 
tion  factor  of  4,800  for  edible  portions 
of  aquatic  species  as  derived  In  the  Ex- 


■  American  Conference  of  Oovemmental 
Industrial  Hysienlsts.  1977.  TLVs  Threshold 
Limit  Values  for  chemclal  substances  and 
physical  agents  in  the  workroom  environ- 
ment with  Intended  changes.  Cincinnati, 
Ohio. 


Saltwater  Aquatic  Life 

For  chloroform,  the  criterion  to  pro- 
tect saltwater  aquatic  life,  as  derived 
using  procedures  other  than  the 
Guidelines,  is  620fig/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  l,400fig/l  at  any  time. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  chlo- 
roform through  ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  is  zero. 
Concentrations  of  chloroform  estimat- 
ed to  result  in  additional  lifetime 
cancer  risks  ranging  from  no  addition- 
al risk  to  an  additional  risk  of  1  in 
100,000  are  presented  in  the  Criterion 
Formulation  section  of  this  document. 
The  Agency  is  considering  setting  cri- 
teria at  an  interim  target  risk  level  in 
the  range  of  10" »,  10"*,  or  10"'  with  cor- 
responding criteria  of  2.1^/1,  0.21>ig/l, 
and  0.021>ig/l.  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of 
chloroform  is  the  Pinal  Acute  Value  of 
l,200fig/l  and  the  24-hour  average  con- 
centration is  the  Final  Chronic  Value 
of  500fig/l.  No  important  adverse  ef- 
fects on  freshwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

For  chloroform  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  500fig/l  as  a  24- 
hour  average  and  the  concentration 
should  not  exceed  l,200;ig/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures. 
Final  Pish  Acute  Value = 11, OOO^g/1 
Fish  Invertebrate  Acute 

Value  =  l,200>Ag/l 
Final  Acute  Value  =  l,200fig/l 
Pinal  Fish  Chronic  Value = not  avaU- 

able 
Pinal  Invertebrate  Chronic 

Value  =  500fig/l 
Final  Plant  Value = not  available 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Final  Chronic  Value =500jig/l 
0.44  X  Pinal  Acute  Value  =  530>ig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  chloroform  using  the  Guidelines 
because  no  Final  Chronic  Value  for 
either  fish  or  Invertebrate  species  or  a 
good  substitute  for  either  value  is 
available. 

Results  obtained  for  chloroform 
with    freshwater   organisms    and    for 
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structurally  similar  compoimds  with 
both  freshwater  and  saltwater  organ- 
isms provide  an  alternate  method  to 
estimate  a  criterion. 

With  freshwater  organisms  the 
Final  Chronic  Value  derived  from  data 
for  Daphnia  magna  for  chloroform  is 
about  the  same  as  0.44  times  the  Pinal 
Acute  Value;  and  with  saltwater  or- 
ganisms the  Pinal  Chronic  Value  for 
structurally  similar  bromoform  is 
greater  than  0.44  times  the  Final 
Acute  Value.  Therefore,  0.44  times  the 
Final  Acute  Value  is  the  best  estimate 
of  the  24-hour  average  concentration. 

In  regard  to  acute  toxicity,  fresh- 
water fish  are  less  sensitive  than  inver- 
tebrates species  based  upon  the  Pinal 
Fish  and  Final  Invertebrate  Acute 
Values.  The  same  is  true  for  two  other 
halomethanes— bromoform  and  meth- 
ylene chloride.  For  freshwater  organ- 
isms and  carbon  tetrachloride,  a  simi- 
lar relationship  exists.  Therefore,  the 
absence  of  acute  data  for  fish  is  not 
constraining  and  the  Final  Inverte- 
brate Acute  value  of  l,400;ig/l  is  used 
as  an  estimate  for  the  Final  Acute 
Value.  Furthermore,  0.44  times  the 
Final  Acute  Value  is  620fig/l,  which 
becomes  an  estimate  of  the  criterion 
for  the  24-hour  average  concentration. 

For  chloroform  the  criterion  to  pro- 
tect saltvtiater  aquatic  life  as  derived 
using  prMpdures  other  than  the 
Guidelines  is  620fig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  l,400fig/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Final  Fish  Acute  Value = not  availa- 
ble 

Final  Invertebrate  Acute 

Value =1,400^/1 

Final  Acute  Value = 1.400ftg/l 

Final  Pish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 

P'inal  Plant  Value = not  available 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value = not  available 

0.44  X  Final  Acute  Value =620/ig/l 

Human  Health 

Chloroform  has  several  adverse  ef- 
fects on  the  human  body.  Safe  levels 
of  chloroform  in  water  necessary  to 
avoid  some  of  these  effects  would  be 
difficult  to  establish  because  adequate 
studies  have  not  been  conducted.  The 
most  serious  effect  to  consider  is  the 
cancer-causing  potential  of  the  chemi- 
cal. Current  knowledge  leads  to  the 
conclusion  that  carcinogenesis  is  a 
non-threshold,  nonreversible  process. 
The  non-threshold  concept  implies 
that  many  tumors  will  be  produced  at 
high  doses,  but  any  dose,  no  matter 
how  small,  will  have  the  probability  of 
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causing  cancer.  Even  small  carcinogen- 
ic risks  have  a  serious  impact  on  soci- 
ety when  the  exposed  population  is 
large,  because  it  is  likely  that  some 
cancers  will  be  caused  by  chloroform. 
The  nonreversible  concept  implies 
that  once  the  tumor  growth  process 
has  started,  growth  will  continue  and 
may  metastasize  and  involve  other 
organs  until  death  ensues. 

Chloroform  has  been  shown  to 
Induce  cancer  in  two  species  of  experi- 
mental animals.  This  conclusion  Is  nei- 
ther confirmed  nor  denied  by  the  re- 
sults of  numerous  epidemiology  stud- 
ies now  available  although  from  a 
public  health  point  of  view,  a  suspi- 
cion of  a  qualitative  weight  of  evi- 
dence for  coi^irmation  probably 
exists. 

The  available  information  on  total 
human  exposure  to  chloroform  from 
air,  water  and  food  sources  suggests 
that  drinking  water  contributes  from  6 
percent  to  69  percent  of  the  total  ex- 
posure. Considering  that  chloroform 
levels  in  drinking  water  are  enhanced 
by  water  treatment  processes  oi\  the 
one  hand  and  that  chloroform  levels 
in  waste  discharges  may  be  similarly 
enhanced  by  waste  treatment  process- 
es, it  is  difficult  to  utilize  the  total  ex- 
posure information  in  formulating  an 
ambient  water  quality  criterion, 
except  to  say  that  exposure  through 
water  is  likely  to  be  more  significant 
than  other  exposure  routes. 

It  is  therefore  proposed  that  the 
total  risk  for  carcinogenic  response  be 
allocated  to  the  ambient  water  expo- 
sure conditions  of  ingesting  2  liters/ 
day  of  water  and  consuming  18.7 
grams  of  potentially  contaminated 
fish  products. 

Under  the  Consent  Decree  in  NRDC 
vs.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Chloroform  is 
suspected  of  being  a  human  carcino- 
gen. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
tion of  chloroform  in  water  for  maxi- 
mum portection  of  human  health  is 
zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  Infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  chloro- 
form corresponding  to  several  incre- 
mental lifetime  cancer  risk  levels  have 
been  estimated.  A  cancer  risk  level 
provides  an  estimate  of  the  additional 
incidence  of  cancer  that  may  be  ex- 
pected in  an  exposed  population.  A 
risk  of  10"'  for  example,  indicates  a 
probability  of  one  additional  case  of 
cancer  for  every   100,000  people  ex- 
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posed,  a  risk  of  10'*  indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability    of   draft    ambient    water 
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quality  criteria.  EPA  sUted  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10" ».  10"  •.  or  10' 
as  shown  in  the  table  below. 


nut  level*  and  oorrevondlnc  crlterU  ■ 


Exponire  uniinptloiii  (per  day) 


10-' 


10- 


10- 


2  liters  of  drlnklns  water  and  consumption  of  1S.7 

trams  fish  and  shellfish  ' — 

Consumption  of  fish  and  shellfish  only . 


(M/1) 


(»i«/l) 


(M/D 


0.031 
0.17S 


o.ai 

1.75 


2.1 
17.8 


'  Calculated  by  applylns  a  modified  'one-hit"  extrapolation  model  described  In  the  Methodolocy  Docu- 
ment to  the  animal  bloassay  data  presented  In  Summary  of  Pertinent  Data.  Since  the  extrapolation  model 
Is  linear  at  low  doses,  the  additional  lifetime  risk  Is  directly  proportional  to  the  water  concentration.  There- 
fore, water  concentrations  corresponding  to  other  rlsli  levels  can  be  derived  by  multlplytnc  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  In  the  table  by  factors  such  as  10.  100, 
1000.  and  so  forth. 

'Approximately  H  percent  of  the  chloroform  exposure  results  from  the  consumption  of  aquatic 
organisms  which  exhibit  an  average  bioconcentratlon  of  14  fold.  The  remaining  U  percent  of  chloroform 
exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  chloroform.  (1)  occurring 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  in 
waters  containing  the  corresponding 
chloroform  concentrations  and,  (2)  oc- 
curring solely  from  consumption  of 
aquatic  life  grown  in  the  waters  con- 
taining the  corresponding  chloroform 
concentrations.  Although  total  expo- 
sure information  for  chloroform  is  dis- 
cussed and  an  estimate  of  the  contri- 
butions from  other  sources  of  expo- 
sure can  be  made,  this  data  will  not  be 
factored  into  ambient  water  quality 
criteria  formulation  until  additional 
analysis  can  be  made.  The  criteria  pre- 
sented, therefore,  assume  an  incre- 
mental risk  from  ambient  water  expo- 
sure only. 

Summary  of  Pertinent  Data 

The  NCI  (1976)'  bioassay  with 
female  mice  given  a  time-weighted 
average  dose  of  238  mg/kg  of  chloro- 
form by  stomach  tube  for  5  times  per 
week  for  78  weeks  is  used  for  the 
water  quality  criterion.  The  treatment 
induced  hepatocellular  carcinomas  in 
36  of  45  animals  examined,  whereas 
the  pooled  control  group  had  one 
animal  with  hepatocellular  carcinoma 
out  of  80  animals  examined.  Assuming 
a  fish  bioaccumulation  factor  of  14, 
the  parameters  of  the  extrapolation 
model  are: 

n,=36 

NT  =  45 

nc=l 


'National  Cancer  Institute.  1978.  Report 
on  carcinogenesis  bioassay  of  chloroform. 
Natl.  Tech.  Inf.  Serv.  PB-264018.  Spring- 
field. Va. 


NC  =  80 

Le  =  92  weeks 

le-78  weeks 

d  =  238  X  5/7  =  170  mg/kg/day 

w  =  0.030  kg 

L=92  weeks 

R»14 

F==.0187kc 

The  result  is  that  the  water  concentra- 
tion should  be  less  than  2.1^g/l  in 
order  to  keep  the  individual  lifetime 
risk  below  10'. 

3-chlorophemol 

Criteria  Summary: 

Freshwater  AQuatic  Life 

For  2-chlorophenol  the  criterion  to 
protect  freshwater  aquatic  life  as  de- 
rived using  the  Guidelines  is  60^g/l  as 
a  24-hour  average  and  the  concentra- 
tion should  not  exceed  180>ig/l  at  any 
time. 

Saltvoater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  2-chlorophenol  can  be  derived 
using  the  Guidelines,  and  there  are  in- 
sufficient data  to  estimate  a  criterion 
using  other  procedures. 

Human  Health 

For  the  prevention  of  adverse  effects 
due  to  the  organoleptic  properties  of 
2-Chlorophenol  in  water,  the  criteria 
is  0.3ng/l. 

Basis  for  the  Criteria: 
I       Freshwater  Aquatic  Lif* 

The  maximum  concentration  of  2- 
chlorophenol  is  the  Pinal  Acute  Value 
of  ISO^ig/l  and  the  24-hour  average 
concentration  is  the  Pinal  Chronic 
Value  of  60^g/l.  No  important  adverse 
effects  on  freshwater  aquatic  organ- 
isms have  been  reported  to  be  caused 


by  concentrations  lower  than  the  24- 
hour  average  concentration. 

For  2-chlorophenol  the  criterion  to 
protect  freshwater  aquatic  life  as  de- 
rived using  the  Guidelines  is  60^g/l  as 
a  24-hour  average  and  the  concentra- 
tion should  not  exceed  180>ig/l  at  any 
time. 

Summary  o/ Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Pinal  Pish  Acute  Value =l,800fig/l 

Pinal  Invertebrate  Acute 

Value =180fig/l 

Pinal  Acute  Value  =  180^/1 

Pinal  Fish  Chronic  Value = greater 
than  290^g/l 

Final  Invertebrate  Chronic 

Value  =  not  available 

Final  Plant  Value  =  500,000>ig/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Pinal  Chronic  Value  =  60fig/l  for 
tainting  of  fish  flesh 

0.44  X  Pinal  Acute  Value =79^g/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  2-chlorophenol  using  the  Guide- 
lines because  no  Pinal  Chronic  Value 
for  either  fish  or  invertebrate  species 
or  a  good  substitute  for  either  value  is 
available,  and  there  are  Insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Summary  of  Available  Data 

None  available. 

Human  Health 

Insufficient  data  exists  to  Indicate 
that  2-chlorophenol  Is  a  carcinogenic 
agent.  Only  one  study  was  designed  to 
detect  the  promoting  activity  of  2- 
chlorophenol  with  dlmethylben- 
zanthracene  Initiated  tumors.  Al- 
though carcinogenic  promoters  may 
pose  a  possible  carcinogenic  risk  to 
man  there  are  no  dose/response  data 
on  which  to  base  a  qualitative  risk  ex- 
trapolation. (Under  certain  environ- 
mental conditions.  2-chlorophenol 
may  produce  a  small  amount  of  di- 
t>enzo-p-dioxin,  which  is  an  unsubstl- 
tuted  analog  of  chlorinated  dibenzo-p- 
dioxlns.  The  recent  NCI  bioassay 
report  of  possible  carcinogenicity  of 
dibenzo-p-dioxin  has  concluded  that 
dlbenzo-p-dioxin  was  not  carcinogenic 
for  Osbome-Mendel  rats  or  B6C3F1 
mice.)  In  fact,  insufficient  health  ef- 
fects data  exists  on  any  chronic  or 
acute  effect  of  2-chlorophenol.  In  view 
of  this,  the  recommended  criterion  is 
based  on  organoleptic  effects. 

The  data  of  investigations  evaluat- 
ing the  odor  of  2-chlorophenol  In 
drinking  water  Indicate  that  a  low  con- 
centration Is  capable  of  causing  dls- 
cem-able  odor.  None  of  these  studies 
Indicate  If  the  threshold  odor  concen- 


tration made  the  water  unacceptable 
for  consumption.  These  studies  coup- 
led with  flavor  impairment  studies 
suggest  that  the  selection  of  0.3^g/l  2- 
chlorophenol  would  be  sufficient  for 
the  prevention  of  adverse  organoleptic 
effects  In  water.  It  should  be  empha- 
sized that  this  Is  a  criterion  based  on 
aesthetic  rather  than  health  effects. 
Data  on  human  health  effects  needs 
to  be  developed  as  a  more  substantial 
basis  for  setting  a  criterion  for  the 
protection  of  human  health. 

Thus,  based  on  the  prevention  of  ad- 
verse organoleptic  effects,  the  interim 
criterion  recommended  for  2-chloro- 
phenol Is  0.3^g/l. 

dichlorobenzenes 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  1.2-dlchlorol)enzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  the  Guidelines  Is 
44>ig/l  as  a  24-hour  average  and  the 
concentration  should  not  exceed  99^/ 
1  at  any  time. 

For  1,3-dichlorobenzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  is  310;ig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  700^g/l  at  any  time. 

For  1,4-dichlorobenzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  Is  190^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  440p.g/l  at  any  time. 

Saltwater  Aquatic  Life 

For  1,2-dlchlorobenzene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  IS^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  34fig/l  at  any  time. 

For  1.3-dlchlorobenzene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  22>ig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  49fi.g/l  at  any  time. 

For  1,4-dichlorobenzene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  15>ig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  34fig/l  at  any  time. 

Human  Health 

For  the  protection  of  human  health 
from  the  toxic  properties  of  dichloro- 
benzene  ingested  through  water  and 
through  contaminated  aquatic  organ- 
isms, the  ambient  water  criterion  is  de- 
termined to  be  230fig/l  total  dichloro- 
benzene  (all  isomers  combined). 

Basis  for  the  Criteria: 
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FreshvMter  Aquatic  Life 

The  maximum  concentration  of  1.2- 
dlchlorobenzene  is  the  Pinal  Acute 
Value  of  99fi.g/l  and  the  24-hour  aver- 
age concentration  is  0.44  times  the 
Final  Acute  Value.  No  Imixjrtant  ad- 
verse effect  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  1,2-dlchlorobenzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  the  Guidelines  Is 
44;xg/l  as  a  24-hour  average  and  the 
concentration  should  never  exceed 
99^g/l  at  any  tlme^ 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

1.2-dichlorobenzene 

Pinal  Pish  Acute  Value  =1.700»ig/l 
Final  Invertebrate  Acute 

Value =99fig/l 
Pinal  Acute  Value =99^g/l 
Pinal  Pish  Chronic  Value =150jtg/l 
Final  Invertebrate  Chronic 

Value  =  not  available 
Final  Plant  Value  =  92.000jtg/l 
Residue  Limited  Toxicant 

Concentration = not  available 
Pinal  Chronic  Value = 150/ig/l 
0.44  X  Pinal  Acute  Value =44 

No  freshwater  criterion  can  be  de- 
rived for  either  1,3-dichlorobenzene  or 
1,4-dichlorobenzene  using  the  Guide- 
lines because  no  Pinal  Chronic  Value 
for  either  fish  or  Invertebrate  species 
or  a  good  substitute  for  either  value  is 
available  for  either  compound. 

However,  results  obtained  with  1,2- 
dlchlorobenzene  and  freshwater  or- 
ganisms indicate  how  criteria  for  other 
dichlorobenzenes  may  be  estimated. 

The  Final  Chronic  Value  for  1,2- 
dichlorobenzene  and  freshwater  or- 
gamlsms  is  greater  than  0.44  times  the 
Pinal  Acute  Value,  even  though  a 
chronic  value  is  available  for  fish. 
Therefore,  it  seems  reasonable  to  esti- 
mate criteria  for  other  dichloroben- 
zenes and  freshwater  organisms  using 
0.44  times  the  Pinal  Acute  Value. 

To  estimate  a  criterion  for  1,3-dich- 
lorobenzene, the  maximum  concentra- 
tion is  the  Final  Acute  Value  of  700 
>ig/l  and  the  24-hour  average  concen- 
tration Is  0.44  times  the  Final  Acute 
Value.  No  important  adverse  effects 
on  freshwater  aquatic  organisms  have 
been  reported  to  be  caused  by  concen- 
trations lower  than  the  24-hour  aver- 
age concentration. 

For  1,3-dichlorobenzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  is  310fig/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  700/ig/l  at  any  time. 
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Summary  of  Available  Data 

1.3-dichIorobenzene 

Final  Pish  Acute  Value =700;ig/l 
Pinal  Invertebrate  Acute 

Value=1.100^g/1 
Final  Acute  Value =700fig/l 
Final  Pish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Pinal  Plant  Value= 150.000  ftg/l 
Residue  Limited  Toxicant 

Concentration = not  available 
Pinal  Chronic  Value=  150,000jig/l 
0.44  X  Pinal  Acute  Value=310jig/1 
To  estimate  a  criterion  for  1,4-dich- 
lorobenzene. the  maximum  concentra- 
tion is  the  Pinal  Acute  Value  of  440fig/ 
1  and  the  24-hour  average  concentra- 
tion  is   0.44   times   the   Pinal   Acute 
Value.  No  important  adverse  effects 
on  freshwater  aquatic  organisms  have 
been  reported  to  be  caused  by  concen- 
trations lower  than  the  24-hour  aver- 
age concentration. 

For  1,4-dlchlorobenzene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  is  190/ig/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  440ftg/l  at  any  time. 

Summary  of  Available  Data 

1 .4-dichlorobenzene 

Pinal  Pish  Acute  Value =600tig/l 
Final  Invertebrate  Acute 

Value =440;ig/l 
Final  Acute  Value =440^/1 
Final  Pish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value =97.000^8/1 
Residue  Limited  Toxicant 

Concentration = not  available 
Final  Chronic  Value  =  97,000jig/l 
0.44  X  Final  Acute  Value  =  190jig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  any  dlchlorobenzene  using  the 
Guidelines  because  no  Pinal  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available. 

However,  results  obtained  with  1.2- 
dlchlorobenzene  and  freshwater  or- 
ganisms indicate  how  criteria  may  be 
estimated  for  the  dichlorobenzenes. 

The  Final  Chronic  Value  for  1.2- 
dichlorobenzene  and  freshwater  or- 
ganisms is  greater  than  0.44  times  the 
Pinal  Acute  Value,  even  though  a 
chronic  value  is  available  for  fish. 
Therefore,  it  seems  reasonable  to  esti- 
mate criteria  for  dichlorobenzenes  and 
saltwater  organisms  using  0.44  times 
the  Final  Acute  Value. 

To  estimate  a  criterion  for  1,2-dlch- 
lorobenzene, the  maximum  concentra- 
tion is  the  Pinal  Acute  Value  of  34^g/l 
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and  the  24-hour  average  concehtration 
is  0.44  times  the  Final  Acute  Value,  no 
important  adverse  effects  on  saltwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  1,2-dichlorobenzene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  15^g/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  34fig/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

1 ,2-dichIorobenzene 

Final  Fish  Acute  Value=1.200fig/1 
Final  Invertebrate  Acute 

Value  =  34^g/l 
Final  Acute  Value =34jig/l 
Final  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value  =  44,000/Ag/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Final  Chronic  Value  =  44.000fig/l 
0.44  X  Final  Acute  Value=15>Ag/l 
To  estimate  a  criterion  for  1,3-dich- 
lorobenzene,  the  maximum  concentra- 
tion is  the  Final  Acute  Value  of  49>ig/l 
and  the  24-hour  average  concentration 
is  0.44  times  the  Final  Acute  Value.  No 
important  adverse  effects  on  saltwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  1.3-dichlorobenzene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  22^g/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  49^g/l  at  any  time. 

Summary  of  Available  Data 

1 ,3-dichlorobenzene 

Final  Fish  Acute  Value  =  l,100Mg/l 
Final  Invertebrate  Acute 

Value  =  49^g/I 
Final  Acute  Value =49fig/l 
Final  Fish  Chronic  Value  =  not  avail- 
able 

Final  Invertebrate  Chronic 

Value  =  not  available 
Final  Plant  Value  =  50.000^g/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Final  Chronic  Value =50,000ng/l 
0.44  X  Final  Acute  Value  =  22fig/l 
To  estimate  a  criterion  for  1,4-dich- 
lorobenzene,  the  maximum  concentra- 
tion is  the  Final  Acute  Value  of  34ng/l 
and  the  24-hour  average  concentration 
is  0.44  times  the  Final  Acute  Value.  No 
important  adverse  effects  on  saltwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 


than  the  24-hour  average  concentra- 
tion. 

For  1,4-dichlorobenzene  the  crite- 
rion to  protect  saltwater  aqauatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  in  15^g/l  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  34^g/l  at  any  time. 

Summary  of  Available  Data 

1 ,4-dichlorobenzene 

Final  Fish  Acute  Value=  1.100>ig/l 
Final  Invertebrate  Acute 

Value =34>tg/l 
Final  Acute  Value  =  34^ig/l 
FHnal  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value =55.000Mg/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Final  Chronic  Value  =  55.000>ig/l 
0.44  X  Pinal  Acute  Value  =  15>ig/l 

Human  Health 

There  was  not  a  sufficient  weight  of 
evidence  from  human  or  animal  tests 
to  qualitatively  suggest  that  DCB's  are 
carcinogentic  or  mutagenic  In  mam- 
mals or  to  derive  a  quantitative  esti- 
mate of  acceptable  daily  intake  using 
cancer  risk  extrapolation  methods.  In 
addition,  there  were  no  human  data  to 
allow  an  estimation  of  the  maximum 
dally  oral  dose  producing  no  detected 
adverse  effect. 

The  most  usable  controlled  experi- 
mental data  on  chronic  enteric  expo- 
sure In  multiple  animal  species  is  that 
of  HoUingsworth,  et  aL 

The  maximum  tested  dose  level  pro- 
ducing no  detectable  adverse  effects  in 
these  tests  was  18.8  mg/kg/day  over  a 
period  of  six  to  seven  months,  for  both 
1,2-£>CB  and  1.4-E>CB.  Assuming  the 
average  weight  of  adult  humans  to  be 
70  kg.  the  average  dally  Intake  of 
water  for  man  to  be  two  liters,  the  In- 
gestion of  18.7  grams  of  fish,  a  fish 
bloconcentratlon  factor  of  200,  and  ap- 
plying an  uncertainty  factor  of  1000, 
the  acceptable  daily  intake  (ADD  of 
1,2-  or  1,4-DCB  in  man  is  calculated  to 
be  1.316  mg/day 

(ADI  =  18.8x70=  1.316). 


1000 

The  corresponding  no  adverse  effect 
ambient  level  In  water  would  be  0.23 
mg/1  (1.316=x  [2-t-200  (0.0187)]).  The 
similarity  of  toxicities  among  he  DCB 
Isomers  Indicates  the  applicability  of 
this  value  to  1,3-£>CB  as  well. 

This  calculation  assumes  that  100% 
of  man's  exposure  is  assigned  to  the 
ambient  water  pathway.  The  only  en- 
vironmental monitoring  data  available 
on  the  DCB's  inadequate  as  they  are, 
suggest  that  man's  exposure  by  inha- 
lation of  the  material  In  air  may  be 
3,000    to    15,000    times    his    exposure 


from  water.  Although  it  is  desirable  to 
arrive  at  a  criterion  level  for  water 
based  on  total  exposure  analysis,  the 
data  base  for  exposure  pathways  other 
than  water  Is  not  sufficient  to  support 
a  factoring  of  the  ADI  level  calculated 
from  ambient  water  assumptions. 

The  calculated  level  of  0.23  mg/1  for 
any  DCB  isomer  should  be  considered 
a  total,  i.e.,  total  contamination  by 
DCB  isomers  whether  occurring  singly 
or  In  combination  should  not  exceed 
the  criterion  level.  Pending  the  avail- 
ability of  better  data  on  relative  expo- 
sure by  various  routes  and  on  carcino- 
genic risk,  this  level  should  be  ade- 
quate to  prevent  adverse  health  ef- 
fects from  long-term  ambient  water 
exposures. 

In  siunmary.  based  on  the  use  of 
chronic  toxicologic  test  data  in  ani- 
mals, and  an  uncertainty  factor  of 
1000,  the  criterion  level  of  DCB's 
(total)  corresponding  to  the  calculated 
total  acceptable  daily  Intake  of  18.8 
mg/kg.  Is  0.23  mg/1.  Drinking  water 
contributes  35%  of  the  assumed  expo- 
sure while  eating  contaminated  fish 
products  accounts  for  65%.  The  crite- 
rion level  for  DCB  can  alternatively  be 
expressed  as  0.35  mg/1  if  exposure  is 
assumed  to  be  from  the  consumption 
of  {ish  and  shellfish  products  alone. 

OICHLOROETHYLENES 

Criteria  Summary: 

Freshwater  AQuatic  Life 

For  1.1-dlchloroethylene,  the  crite- 
rion to  protect  freshwater  aquatic  life, 
(as  derived  using  procedures  other 
than  the  Guidelines),  is  530fig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  l,200^g/l  at  any 
time. 

For  1,2-dlchloroethylene,  the  crite- 
rion to  protect  freshwater  aquatic  life, 
(as  derived  using  procedures  other 
than  the  Guidelines),  is  620^g/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  l,400;ig/l  at  any 
time. 

Saltwater  Aquatic  Life 

For  1,1-dlchloroethylene,  the  crite- 
rion to  protect  saltwater  aquatic  life, 
(as  derived  using  procedures  other 
than  the  Guidelines),  Is  l,700fig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  3,900fig/l  at  any 
time. 

For  saltwater  aquatic  life,  no  crite-. 
rion  for  1,2-dlchloroethylene,  can  be 
derived  using  the  guidelines,  and  there 
are  Insufficient  data  to  estimate  a  cri- 
terion using  other  procedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  1.1- 
dlchloroethylene  through  Ingestion  of 


water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion Is  zero.  Concentrations  of  1,1- 
dlchloroethylene  estimated  to  result 
in  additional  lifetime  cancer  risks 
ranging  from  no  additional  risk  to  1  In 
100.000  are  presented  In  the  Criterion 
Formulation  section  of  this  document. 
The  agency  is  considering  setting  cri- 
teria at  an  Interim  target  risk  level  In 
the  range  of  10',  10"  •,  or  10-7  with 
corresponding  criteria  of  1.3  ^g/1, 
o.l3fig/I,  and  0.013fxg/l,  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  either  1,1-dichloroethylene 
or  1,2-dichloroethylene  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  Invertebrate 
species  or  a  good  substitute  for  either 
value  Is  available. 

However,  results  obtained  for  struc- 
turally similar  compounds  provide  a 
way  to  estimate  a  criterion.  For  tet- 
rachloroethylene  and  saltwater  organ- 
isms and  for  trichloroethylene  and 
freshwater  organisms  the  Final 
Chronic  Value  is  greater  than  0.44 
times  the  Final  Acute  Value,  even 
though  chronic  values  are  available 
for  the  mysid  shrimp  and  Daphnia 
ma^ma,  respectively.  Therefore,  this 
relationship  is  assumed  in  order  to  es- 
timate criteria  for  both  dlchloroethy- 
lenes  and  freshwater  organisms  and 
0.44  times  the  Final  Acute  Value  Is 
used. 

Both  a  Final  Fish  Acute  Value  and  a 
Final  Invertebrate  Acute  Value  are 
available  for  1,1-dichloroethylene,  and 
the  Final  Acute  Value  is  based  on  the 
lower  invertebrate  value.  Although  a 
Final  Fish  Acute  Value  Is  available  for 
1,2-dlchloroethylene,  no  Invertebrate 
data  are  available.  In  all  cases  for  dl-, 
tri-  and  tetrachloroethylenes  In  which 
both  Final  Fish  and  Final  Inverte- 
brate Acute  Values  are  available,  the 
Invertebrate  species  value  Is  lower. 
Therefore  the  missing  acute  data  for 
invertebrates  and  1,2-dichloroethylene 
is  important.  In  deriving  an  estimated 
criterion,  the  relative  sensitivity  of 
fish  and  Invertebrate  species  for  1.1- 
dichloroethylene  is  assumed  to  hold 
for  1,2-dichloroethylene  as  well.  For 
1,1-dichloroethylene  the  Final  Inverte- 
brate Acute  Value  divided  by  the  Final 
Pish  Acute  Value  is  1,200/ 
16,000=0.075.  Multiplying  this  value 
times  the  Final  Fish  Acute  Value  for 
1.2-dlchloroethylene  results  In  an  esti- 
mated Final  Invertebrate  Acute  Value 
of  0.075  xl9,000fig/l  =  1.400>ig/l.  Thus 
the  Final  Acute  Value  for  1.2-dichlor- 
oethylene  Is  1.400>ig/I.  Multiplying  the 
Final  Acute  Value  of  l,400ftg/I  by  0.44 
gives  620>ig/l. 

The  maximum  concentration  of  1.1- 
dlchloroethylene  Is  the  Final  Acute 
Value  of   1,200/ig/l   and   the   24-hour 


average  concentration  Is  0.44  times  the 
Final  Acute  Value.  No  important  ad- 
verse effects  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  1,1-dlchloroethylene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  Is  530>t.g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  l,200fig/l  at  any  time. 

The  maxlmimi  concentration  of  1.2- 
dlchloroethylene  Is  the  estimated 
Final  Acute  Value  of  l,400fi.g/l  and  the 
24-hour  average  concentration  is  0.44 
times  the  Final  Acute  Value.  No  im- 
portant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  1,2-dlchloroethylene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  Is  620fig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  1,400/ig/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  flgvu-es. 

1 , 1  -dlchloroethylene 

Final  Fish  Acute  Value =16,000;ig/l 

Final  Invertebrate  Acute 

Value =l,200^ig/l 

Final  Acute  Value  =  l,200^g/l 

Final  Fish  Chronic  Value = greater 
than  210^g/l 

Final  Invertebrate  Chronic 

Value = not  available 

Pinal  Plant  Value = greater  than 
800,000fig/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value = greater  than 
210^g/l 

0.44  x  Final  Acute  Value =530Kg/l 

1,2-dichloroethylene 

Final  Fish  Acute  Value  =19,000;ig/l 
Final  Invertebrate  Acute  Value = not 
available 
Final  Acute  Value =19,000jig/l 
Final  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value = not  available 
Residue  Limited  Toxicant 

Concentration = not  available 
Final  Chronic  Value = not  available 
0.44  X  Final  Acute  Value =8,400/ig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  either  1.1-  or  1.2-dichloroethylene 
using  the  Guidelines  because  no  Final 
Chronic  Value  for  either  fish  or  Inver- 
tebrate species  or  a  good  substitute  for 
either  value  Is  available. 


However,  results  obtained  for  struc- 
turally similar  compounds  indicate 
how  a  criterion  may  be  estimated.  For 
tetrachloroethylene  and  saltwater  or- 
ganisms and  for  trichloroethylene  and 
freshwater  organisms  the  Pinal 
Chronic  Value  is  greater  than  0.44 
times  the  Final  Acute  Value,  even 
though  chronic  "values  are  available 
for  the  msrsid  shrimp  and  Daphnia 
magna,  respectively.  Therefore,  this 
relationship  is  assiuned  In  order  to  es- 
timate a  criterion  for  dichloroethy- 
lenes  and  saltwater  organisms  and  0.44 
times  the  Final  Acute  Value  Is  used. 

Both  a  Final  Fish  Acute  Value  and  a 
Final  Invertebrate  Acute  Value  are 
available  for  1,1-dlchloroethylene,  and 
the  Final  Acute  Value  is  equal  to  the 
lower  invertebrate  value.  Because  nei- 
ther a  Final  Fish  Acute  Value  nor  a 
Pinal  Invertebrate  Acute  Value  is 
available  for  1.2-dichloroethylene.  no 
criterion  can  be  derived. 

The  maximimti  concentration  of  1,1- 
dlchloroethylene  Is  the  Pinal  Acute 
Value  of  3.900fig/l  and  the  24-hour 
average  concentration  Is  0.44  times  the 
Pinal  Acute  Value.  No  important  ad- 
verse effects  on  saltwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  1.1-dichloroethylene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  1,700^/1  as  a  24- 
hour  average  and  the  concentration 
should  not  exceed  3,900fig/l  at  any 
time. 

No  saltwater  criterion  can  be  derived 
for  1,2-dichloroethylene  using  the 
Guidelines  because  no  Pinal  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available,  and  there  are  insuf- 
ficient data  to  estimate  a  criterion 
using  other  procedures. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

l.l-dichlorbethylene 

Final  Pish  Acute  Value =37.000;ig/l 

Final  Invertebrate  Acute 

Value =3.900/^/1 

Pinal  Acute  Value =3.900^/1 

Pinal  Rsh  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value = not  available 

Pinal  Plant  Value  =  greater  than 
710,000)tg/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Pinal  Chronic  Value = greater  than 
710,000>ig/l 

0.44  X  Pinal  Acute  Value = 1.700>ig/l 

1 .2-dichloroethylene 

Final  Pish  Acute  Value = not  availa- 
ble 
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Pinal  Invertebrate  Acute  Value  =  not 
available 

Final  Acute  Value  =  not  available 

Pinal  Pish  Chronic  Value  =  not  avail- 
able 

Pinal  Invertebrate  Chronic 

Valuer  not  available 

Pinal  Plant  Value  =  not  available 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  not  available 

0.44  X  Pinal  Acute  Value  =  not  availa- 
ble 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  1,1-Dichlor- 
oethylene  is  suspected  of  being  a 
human  carcinogen.  Because  there  is 
no  recognized  safe  concentration  for  a 
human  carcinogen,  the  recommended 
concentration  of  1,1-dichloroethylene 


NOTICES 

in  water  for  maximum  protection  of 
human  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  cases 
and  in  order  to  assist  the  Agency  and 
States  in  the  possible  future  develop- 
ment of  water  quality  regulations,  the 
concentrations  of  1,1-dichloroethylene 
corresponding  to  several  incremental 
lifetime  cancer  risk  levels  have  been 
estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  \i\  an 
exposed  population.  A  risk  of  10" »  for 
example,  indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100,000  people  exposed,  a  risk  of  10"* 
indicates  one  additional  case  of  cancer 
for  every  million  people  exposed,  and 
so  forth. 

In  the  Pederal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  Is 
considering  setting  criteria  for  1.1- 
dichloroethylene  at  an  interim  target 
risk  level  of  10'.  10"  •  or  10"'  as  shown 
in  the  table  below. 


Riak  levels  and  correapondlnc  criterift  ' 


Expocure  anumptions  (per  dmy) 


10- 


10- 


10- 


2  liters  of  drinking  water  and  consumption  of  18.7 

(rams  flsli  and  shellfish  ' '. 

Consumption  of  fish  and  shellfish  only .... 


(M/ti> 


<M«/1) 


<rt/l> 


0.013 
0.214 


0.13 
2.14 


1.3 
21.4 


■Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  dcacribed  In  the  Methodology  Docu- 
ment to  the  animal  bioassay  dau  presented  In  Summary  of  Pertinent  Dau.  Since  the  extrapolation  model 
Is  linear  at  low  doses,  the  addllonal  lifetime  risk  Is  directly  proportional  to  the  water  concentration.  There- 
fore, water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10.  100. 
1000.  and  so  forth. 

'Approximately  7  percent  of  the  1.1-dlchloroethylene  exposure  results  from  the  consumption  of  aquat- 
ic organisms  which  exhibit  an  average  bloconcentratlon  potential  of  8-fold.  The  remaining  93  percent  of 
1,1-dlchloroethylene  exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  cf  1,1-dichloroethylene,  (1) 
occurring  from  the  consumption  of 
both  drinking  water  and  aquatic  life 
grown  in  waters  containing  the  corre- 
sponding 1,1-dichloroethylene  concen- 
trations and,  (2)  occurring  solely  from 
assumption  of  aquatic  life  grown  in 
the  waters  containing  the  correspond- 
ing 1,1-dichloroethylene  concentra- 
tions. Because  data  indicating  other 
sources  of  1.1-dichloroethylene  expo- 
sure and  their  contributions  to  total 
body  burden  are  inadequate  for  quan- 
titative use.  the  figures  reflect  the  in- 
cremental risks  associated  with  the  in- 
dicated routes  only. 

Summary  of  Pertinent  Data 

Maltoni '  exposed  mice  to  25  ppm  via 
inhalation  for  4  hrs/day,  4.5  days/ 
week  for  1  year.  The  interim  report 
summarized  the  results  after  82  weeks 
or  1.64  years.  The  control  males  had  a 
kidney   adenocarcinoma   incidence   of 


0/126  and  the  treated  males  had  an  in- 
cidence of  16/98.  The  fish  bioaccumu- 
lation  factor  is  6.9. 

The  parameters  of  the  extrapolation 
model  are: 

nt=16 

NT=98 

nc  =  0 

NC=128 

Le^82  weeks 

le  =  52  weeks 

d  =  25x4/24x4.5/7x.04  =  1.0714  ppm 

w =0.025  kg  (not  needed) 

L=90  weeks 

D  _  g  Q 

0=1.0714x52/82  =  0.67944  ppm 
1  =  82/90  =  0.91111 
t'=  0.75633 
Dt '=0.51388  ppm 

B  =  l/.51388  in  ((l-0/126)/(l-16/ 

98)1  =  0.34686  (in  terms  of  risk  per  ppm) 

Por  air  exposures  in  units  of  ppm,  no 
species  conversion  factor  is  necessary. 


■Maltoni.  C.  1977.  Recent  findings  on  the 
carcinogenicity  of  chlorinated  olefins.  Envi- 
ron. Health  Perspect  21:1. 


Therefore  for  humans  the  concentra- 
tion. X,  giving  a  risk,  R.  of  10" » is  X  = 
R/B  =  10"V.34686  =  2.8830x10"' 
ppm. 

Since  the  air  concentration  corre- 
sponding to  1  ppm  of  DCE  is  4  X 10 Vg/ 
m'  and  since  people  breathe  an  aver- 
age of  24  mVday  of  air.  the  daily 
intake  of  DCE  that  would  result  in  a 
lifetime  risk  of  10" » is: 

2.8830X  10"*  ppm  X  4  X 10  V8/m' per 
ppm  X  24m  '/day  =  2.7677jig.day 

If  it  is  assumed  that  the  fraction  of 
the  DCE  Intake  reaching  the  target 
site  Is  the  same  whether  It  Is  adminis- 
tered via  limitation  or  Ingestion  of 
water  and  fish,  a  dally  DCE  Intake  of 
2.768fig  through  water  and  fish  alone 
would  also  cause  a  cancer  risk  of  10"*. 
The  water  concentration  giving  this 
intake  is: 

C   -   2.7677   uq/day 

(2  ♦   6.9   X   .0187)    liters/day 
-   1.2999  ug/1 
«'1.3/ig/1 

2.4-DICHLOROPHENOL 

Criteria  Summary: 

Freshwater  Aquatic  Life 

Por  2.4-dlchlorophenol  the  criterion 
to  protect  freshwater  aquatic  life  as 
derived  using  the  Guidelines  is  0.4^g/l 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  110>ig/l  at 
any  time. 

Saltwater  Aquatic  Life 

Por  saltwater  aquatic  life,  no  crite- 
rion for  2,4-dichlorophenol  can  be  de- 
rived using  the  Guidelines,  and  there 
are  Insufficient  data  to  estimate  a  cri- 
terion using  other  procedures. 

Human  Health 

Por  the  prevention  of  adverse  effects 
due  to  the  organoleptic  properties  of 
2.4-dlchlorophenol  in  water,  the  crite- 
ria Is  0.5fig/l. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  2.4- 
dlchlorophenol  is  the  Pinal  Acute 
Value  of  1  lO^g/1  and  the  24-hour  aver- 
age concentration  is  the  Pinal  Chronic 
Value  of  0.4>ig/l.  No  important  adverse 
effects  on  freshwater  aquatic  orga- 
nisms have  been  reported  to  be  caused 
by  concentrations  lower  than  the  24- 
hour  average  concentration. 

Por  2.4-dlchlorophenol  the  criterion 
to  protect  freshwater  aquatic  life  as 
derived  using  the  Guidelines  Is  0.4>i.g/l 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  llO^ig/l  at 
any  time. 


Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Pinal  Pish  Acute  Value =770tig/l 

Pinal  Invertebrate  Acute 

Value =110^g/l 

Pinal  Acute  Value =110/ig/I 

Final  Pish  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value = not  available 

Pinal  Plant  Value =50,000^g/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value =0.4»ig/l  for 
tainting 

0.44  X  Pinal  Acute  Value =48>ig/l 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  ■  2.4-dichlorophenol  using  the 
Guidelines  because  no  Pinal  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available,  and  there  are  insuf- 
ficient data  to  estimate  a  criterion 
using  other  procedures. 

Summary  of  Available  Data 

None  available. 

Human  Health 

Insufficient  data  exists  to  indicate 
that  2.4-DCP  Is  a  carcinogenic  agent. 
One  study  was  designed  to  detect  pro- 
moting activity,  and  the  effect  of  2.4- 
DCP  as  a  primary  carcinogen  could 
not  be  evaluated.  In  fact,  only  minimal 
health  effects  data  exist  on  the  acute 
and  chronic  effects  of  2,4-DCP.  Only 
one  chronic  study  was  found  in  which 
a  chronic  (6-month)  no-effect  level  for 
2.4-DCP  of  1.000»ig/l  of  diet  for  mice, 
which  is  equivalent  to  lOOmg/kg  body 
weight  per  day  was  determined.  Por 
water,  a  concentration  of  approxi- 
mately one-half  the  dietary  intake  will 
result  in  equivalent  dosage  on  a  body 
weight  basis,  assuming  a  fluid  intake 
two  times  the  dry  matter  intake. 

If  food  sources  are  not  included,  the 
maximum  no-effect  level  of  2,4-DCP  in 
water  for  mice  would  be  500;ig/l.  Ap- 
plying an  uncertainty  factor  of  10~'  x 
maximum  no-effect  level  as  suggested 
by  the  National  Academy  of  Sciences 
Safe  Drinking  Water  Committee 
would  result  in  a  criterion  for  human 
health  of  500;ig/llter,  which  is  ap- 
proximately 250  times  greater  than 
the  threshold  odor  concentration. 

However,  in  addition  to  exposure 
through  drinking  water,  additional  ex- 
posure to  2.4-DCP  through  the  dally 
ingestion  of  18.7  g  of  fish  and  shellfish 
products  exists.  Therefore,  based  on 
the  assumption  of  an  intake  of  2  1  of 
drinking  water  per  day  at  a  level  of 
500^g/l.  and  a  fish  bioconcentrating 
value  of  37.  the  total  amount  of  2.4- 
DCP  exposure  through  both  routes  Is 
371;ig/day: 


2   X    500  uq/day  -t,  ,. 

2   ^    (37    X  VOiaV)    =    "1  ;,g/day 


Human  health  is  a  subject  measure- 
ment in  many  respects.  The  organo- 
leptic effect  of  2,4-DCP  could  conceiv- 
ably alter  human  health  by  causing  a 
decrease  in  water  consumption.  This 
might  be  of  particular  Importance  to 
individuals  with  certain  renal  diseases 
or  In  instances  where  dehydration 
occurs  as  a  result  of  vigorous  exercise, 
manual  labor,  or  hot  weather.  Al- 
though two  investigators  reported 
that  low  concentrations  of  2,4-DCP 
caused  discernible  odor,  neither  indi- 
cated if  the  threshold  odor  concentra- 
tion made  water  unacceptable  for  con- 
sumption. In  view  of  the  wide  dispar- 
ity between  odor  threshold  concentra- 
tions and  available  toxicity  informa- 
tion, the  criterion  recommended  is 
based  on  organoleptic  effects.  It  is  sug- 
gested that  a  2.4-E>CP  water  concen- 
tration of  0.5>i.g/l  would  be  low  enough 
to  prevent  objectionable  organoleptic 
effects  for  most  people  and  still  be  far 
below  minimal  no-effect  concentra- 
tions determined  in  laboratory  ani- 
mals. 

In  conclusion,  two  criteria  can  be 
proposed.  Based  on  the  prevention  of 
adverse  organoleptic  effects,  the  Inter- 
im criterion  recommended  for  2.4-dl- 
chlorophenol is  0.5^g/l  in  water. 
Based  on  human  health  effects  alone, 
the  interim  criterion  recommended  is 
371,tg/l. 

2,4-DIMETHYLPHEITOL 

Criteria  Summary: 

Freshwater  Aquatic  Life 

Por  2,4-dimethylphenol,  the  crite- 
rion to  protect  freshwater  aquatic  life, 
as  derived  using  the  Guidelines,  is 
38fig/l  as  a  24-hour  average  and  the 
concentration  should  never  exceed 
86ti.g/l  at  any  time. 

Saltwater  Aquatic  Life 

Por  saltwater  aquatic  life,  no  crite- 
rion for  2,4-dimethylphenol  can  be  de- 
rived using  the  Guidelines  and  there 
are  insufficient  data  to  estimate  a  cri- 
terion using  other  procedures. 

Human  Health 

Due  to  a  lack  of  sufficient  definitive 
data  on  mammalian  toxicology  and 
human  health  effects,  a  criterion  to 
protect  human  health  from  toxic  ef- 
fects due  to  exposure  to  2,4-dimethyl- 
phenol ingested  through  water  and 
through  contaminated  aquatic  orga- 
nisms cannot  be  set  at  this  time.  In 
order  to  protect  public  health,  expo- 
sure to  this  compound  should  be  mini- 
mized as  soon  as  possible. 
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Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  2.4- 
dimethylphenol  Is  the  Final  Acute 
Value  of  Wyjg/l  and  the  24-hour  aver- 
age concentration  is  0.44  times  the 
Pinal  Acute  Value.  No  important  ad- 
verse effects  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

Por  2,4-dimethylphenol  the  criterion 
to  protect  freshwater  aquatic  life  as 
derived  using  the  Guidelines  is  38ji.g/l 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  86ftg/l  at 
any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures. 
Pinal  Fish  Acute  Value =2,200fig/l 
Pirml  Invertebrate  Acute 

Value =86^g/l 
Pinal  Acute  Value =86>i.g/l 
Pinal  Pish  Chronic  Value =160fig/l 
Pinal  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value = 290.000^/1 
Residue  Limited  Toxicant 

Concentration = not  available 
Pinal  Chronic  Value = 160fig/l 
0.44  X  Pinal  Acute  Value =38;ig/l 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  2,4-dimethylphenol  can  be  de- 
rived using  the  Guidelines  and  there 
are  Insufficient  data  to  estimate  a  cri- 
terion using  other  prcxedures. 

Human  Health 

In  quantitative  assessment  of  car- 
cinogenicity, there  are  a  number  of 
special  conditions  which  render  the 
extrapolation  of  animal  carcinogenesis 
data  to  man  inappropriate  (see  Meth- 
odology Document).  In  the  present 
case,  the  condition  which  applies  is 
that  the  route  of  administration  is  in- 
appropriate In  terms  of  conceivable 
human  exposure. 

Only  one  study  was  found  which  In- 
dicated that  2.4-dimethylphenol  could 
be  carcinogenic  in  mammals;  Sutter 
mice,  a  strain  highly  susceptible  to 
skin  carcinomas,  were  used. 

In  these  experiments.  5  mg  or  2.5  mg 
of  2,4-dimethylphenol  in  benzene,  ap- 
plied twice  a  week  to  the  backs  of 
shaved  mice,  produced  papillomas  and 
carcinomas  of  the  skin  at  the  site  of 
application.  Even  though  the  com- 
pound is  known  to  be  rapidly  ab- 
sorbed, systemic  effects  or  internal 
tumors  were  not  reported.  Additional- 
ly, the  possible  contribution  of  other 
chemicals  to  the  response  observed 
cannot  be  discounted.  A  solvent  con- 
trol (benzene)  was  not  run.  and  the 
mice  were  housed  in  wood  cages  treat- 
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ed  with  creosote,  which  may  have  Ini- 
tiated the  carcinogenic  response. 

In  addition,  the  Carcinogen  Assess- 
ment Group,  U.S.  EPA.  Washington. 
B.C.  concluded  that  the  above  data 

regarding  possible  carcinogenic  effects  (via 
Initiation)  of  2.4-dlmethylphenol  are  incon- 
clusive. The  report  did  Indicate  that  2.4-dl- 
methylphenol was  a  promoting  agent.  Al- 
though promoters  have  a  potential  carcino- 
genic risk  to  humans,  there  Is  no  dose-re- 
sponse data  with  which  to  formulate  a 
quantitative  risk  extrapolation. 

Is  is  inappropriate  to  extrapolate 
from  results  obtained  from  the  use  of 
high  concentrations  in  skin  painting 
studies  to  an  estimate  of  the  possible 
carcinogenic  effects  of  the  ingestion  of 
small  amounts  of  2,4-dimethylphenol 
in  water.  The  only  data  found  for  the 
ingestion  of  2.4-dlmethylphenol  were 
an  LD50  for  mice  of  809  mg  per  kg. 
and  an  LD50  for  rats  of  3.200  mg  per 
kg. 

The  National  Academy  of  Sciences 
concluded  the  following  concerning 
drinking  water  and  health: 

2.4-Dlmethylphenol  appears  to  t>e  a  topi- 
cal cocarclnogen.  but  its  role  as  a  primary 
cancer-producing  agent  Is  uncertain.  Its  po- 
tential role  In  cancer  production  warrants 
consideration  of  further  testing.  An  in  vitro 
mutagenicity  assay  should  be  carried  out  to 
further  evaluate  Its  mutagenic  potential. 

In  view  of  the  relative  paucity  of  data  on 
the  mutagenicity,  carcinogenicity,  terato- 
genicity and  long-term  oral  toxicity  of  2.4- 
dlmethylphenol.  estimates  of  the  effects  of 
chronic  oral  exposure  at  low  levels  cannot 
be  made  with  any  confidence.  It  Is  recom- 
mended that  studies  to  produce  such  infor- 
mation t>e  conducted  before  limits  in  drink- 
ing water  are  established. 

We  recommend  that  a  criterion 
should  not  be  set  for  2.4-dim.ethyl- 
phenol  in  water  until  definitive  data 
are  obtained.  In  order  to  protect 
public  health,  exposure  of  humans  to 
this  compound  should  be  minimized. 

rLUORAlfTHElfE 

Criteria  Summary: 

Freshwater  A<ruatic  Life 

For  fluoranthene  the  criterion  to 
protect  freshwater  aquatic  life  as  de- 
rived using  procedures  other  than  the 
Guidelines  is  2S0^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  560^g/l  at  any  time. 

Saltwater  Aquatic  Life 

For  fluoranthene  the  criterion  to 
protect  saltwater  aquatic  life  as  de- 
rived using  the  Guidelines  is  0.30fig/l 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  0.69^g/l  at 
any  time. 

Human  Health 

For  the  protection  of  human  health 
from  the  toxic  properties  of 
Huoran  =  threne      exposure      through 


water,  the  ambient  water  quality  crite- 
rion is  determined  to  be  200^g/l. 

Basis  for  the  Criteria: 

Freshwater  AQuatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  fluoranthene  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available. 

Data  for  fluoranthene  and  saltwater 
organisms  can  be  used  to  estimate  a 
criterion. 

For  fluoranthene  and  saltwater  or- 
ganisms. 0.44  times  the  Final  Acute 
Value  is  less  than  the  Final  Chronic 
Value  derived  from  results  of  a  life 
cycle  test  with  the  mysid  shrimp. 
Therefore,  a  reasonable  estimate  of  a 
criterion  for  fluoranthene  and  fresh- 
water organisms  would  be  0.44  times 
the  Final  Acute  Value. 

The  maximum  concentration  for 
fluoranthene  is  the  Final  Acute  Value 
of  560^g/l  and  the  estimated  24-hour 
average  concentration  is  0.44  times  the 
Final  Acute  Value.  No  important  ad- 
verse effects  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  fluoranthene  the  criterion  to 
protect  freshwater  aquatic  life  as  de- 
rived using  procedures  other  than  the 
Guidelines  Is  2S0^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  560^g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Final  Fish  Acute  Value  =  560^g/l 
Pinal  Invertebrate  Acute 

Value  =l3.000^g/l 
Final  Acute  Value  =  560Mg/l 
Final  Fish  Chronic  Value  =  not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value  =  not  available 
Pinal  Plant  Value  =  54.000Hg/l 
Residue  Limited  Toxicant 

Con  =  centration  =  not  available 
Pinal  Chronic  Value  =  54.0O0^g/l 
0.44  X  Final  Acute  Value  =  250>ig/l 

Saltwater  Atjuatic  Life 

The  maximum  concentration  of 
fluoranthene  is  the  Final  Acute  Value 
of  0.69^g/l  and  the  24-j2Sur  average 
concentration  Is  0.44  tjftes  the  Final 
Acute  Value.  No  important  adverse  ef- 
fects on  saltwater  organisms  have 
been  reported  to  be  caused  by  concen- 
trations lower  than  the  24-hour  aver- 
age concentration. 

For  fluoranthene  the  criterion  to 
protect  saltwater  aquatic  life  as  de- 
rived using  procedures  other  than  the 
Guidelines  is  30fxg/l  as  a  24-hoiu-  aver- 
age and  the  concentration  should  not 
exceed  0.69^g/l  at  any  time. 


Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Final  Fish  Acute  Value  =  not  availa- 
ble 

Pinal  Invertebrate  Acute 

Value  =  0.89Hg/l 

Pinal  Acute  Value  =  0.89>ig/l 

Final  Pish  Chronic  Value  =  not  avail- 
able 

Final  Invertebrate  Chronic 

Value  =  3.1^g/l 

Final  Plant  Value  =  45,000>ig/l 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  3.1^g/1 

0.44  X  Pinal  Value  =  0.30^g/l 

Human  Health 

Calculation  of  the  criterion  takes 
into  consideration  the  contribution  of 
dietary  and  airt>ome  sources  of  fluo- 
ranthene. Once  these  factors  are  ac- 
counted for,  this  procedure  leads  to 
the  conclusion  that  200^g/l  of  fluo- 
ranthene in  drinking  water  would  rep- 
resent an  acceptable  level  of  exposure. 
It  must  be  emphasized,  however,  that 
the  criterion  is  based  on  chronic  toxic- 
ity data  with  mortality  being  the  end- 
point,  and  applies  only  to  situations 
where  exposure  occurred  to  fluoranth- 
ene alone.  In  environmental  situa- 
tions, it  Is  well  established  that  fluor- 
anthene is  found  in  the  presence  of 
numerous  PAH's;  a  situation  having 
important  implications  for  potential 
toxic  interactions. 

Several  studies  have  clearly  shown 
that  fluoranthene  possesses  no  car- 
cinogenic activity,  and  is  neither  a 
tumor  initiator  nor  a  tumor  promoter 
(see  Carcinogenicity  section).  Howev- 
er, two  carefully  conducted  studies 
have  shown  that  fluoranthene  when 
applied  to  mouse  skin  together  with 
much  smaller  quantities  of 
benzo(a)pyrene  could  act  as  a  cocar- 
clnogen to  increase  tumorgenic  re- 
sponse. These  data  do  not  permit  a 
quantitative  estimation  of  health  risks 
incurred  by  this  type  of  biological  phe- 
nomenon. Nevertheless,  because  fluo- 
ranthene is  present  in  environmental 
mixtures  together  with  other  PAH's 
(including  several  carcinogens)  it  may 
pose  an  additional  risk  to  the  popula- 
tion exposed.  In  view  of  the  cocarclno- 
genic  and  anticarcinogenic  properties 
of  several  environmental  PAH's,  the 
degree  of  added  risk,  if  one  exists, 
cannot  be  easily  determined  on  the 
basis  of  our  present  scientific  knowl- 
edge. 

Inadequacies  in  the  current  scientif- 
ic data  base  prevent  the  formulation 
of  a  drinking  water  criterion  for  fluo- 
ranthene based  on  potential  cocarcino- 
genicity.  However,  it  would  seem  pru- 
dent to  temporarily  limit  the  level  of 
fluoranthene  In  drinking  water  to  no 
more  than  the  acceptable  concentra- 
tion of  the  sum  of  all  non-fluoran- 


thene  PAH's.  In  addition,  since  envi- 
ronmental exposures  to  fluoranthene 
will  almost  certainly  involve  concomi- 
tant exposure  to  carcinogenic  PAH's, 
their  potential  interaction  should  be 
considered  in  future  research  and 
health  criteria  development. 

HEPTACHLOR 

criteria  Summary: 

Freshwater  Aguntic  Life 

For  heptachlor  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.0015fig/l  as  a 
24 -hour  average  and  the  concentration 
should  not  exceed  0.45^g/l  at  any 
time. 

Saltwater  AQuxitic  Life 

For  heptachlor  the  criterion  to  pro- 
tect saltwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.0036fig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.05^g/l  at  any 
time. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  hepta- 
chlor through  ingestion  of  water  and 
contaminated  aquatic  organisms,  the 
ambient  water  concentration  is  zero. 
Concentrations  of  heptachlor  estimat- 
ed to  result  in  additional  lifetime 
cancer  risks  ranging  from  no  addition- 
al risk  to  an  additional  risk  of  1  in 
100,000  are  presented  in  the  Criterion 
Formulation  section  of  this  document. 
The  Agency  is  considering  setting  cri- 
teria at  an  interim  target  risk  level  in 
the  range  of  10"*.  10"*,  or  10"'  with  cor- 
responding criteria  of  0.23  ng/1,  0.023 
ng/i.  and  0.0023  ng/1.  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  hep- 
tachlor is  the  Final  Value  of  0.45^g/l, 
which  is  based  on  the  more  acutely 
sensitive  invertebrate  organisms.  Since 
0.44  times  the  Pinal  Acute  Value 
(0.44x0.45>ig/l=0.20^g/l)  is  not  lower 
than  the  Final  Chronic  Value 
(0.0015ftg/l),  the  latter  Is  the  recom-- 
mended  24-hour  average  concentra- 
tion. 

For  heptachlor  the  criterion  to  pro- 
tect freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  O.OOlSfig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.45p.g/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figiires. 
Pinal  Fish  Acute  Value  =  7.5>ig/1 


Final  Invertebrate  Acute 

Value =0.45fig/l 
Pinal  Acute  Value =0.45/ig/l 
Pinal  Pish  Chronic  Value =0.19>ig/l 
Pinal  Invertebrate  Chronic 

Value = not  avaUable 
Final  Plant  Value  =  not  available 
Residue  Limited  Toxicant 

Concentration =0.0015ji.g/l 
Pinal  Chronic  Value =0.0015>tg/l 
0.44  X  Final  Acute  Value =0.20fig/l 

Saltwater  Aquatic  Life 

To  derive  the  criterion,  the  maxi- 
mimi  concentration  is  the  Final  Acute 
Value  of  0.05p.g/l  and  the  24-hour 
average  concentration  is  the  Final 
Chronic  Value  of  0.0036fxg/l.  No  im- 
portant adverse  effects  on  marine 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. But  some  data  for  the  pink 
shrimp  indicate  concern  for  this  and 
related  species. 

For  heptachlor  the  criterion  to  pro- 
tect saltwater  aquatic  life  as  derived 
using  the  Guidelines  Is  0.0036fig/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  0.05;i.g/l  at  any 
time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Final  Fish  Acute  Value =0.85fig/l 
Final  Invertebrate  Value =0.05jxg/l 
Final  Acute  Value  =  0.05»ig/l 
Pinal  Fish  Chronic  Value =0.12/ig/l 
Final  Invertebrate  Chronic 

Valuer  not  available 
Final  Plant  Value  =  1.000ng/l 
Residue  Limited  Toxicant 

Concentration^  0.0036^g/l 
Final  Chronic  Value =0.0036fig/l 
0.44  X  Pinal  Acute  Value =0.22fig/l 

Human  Health 
Basis  for  the  Criteriorv 

The  proposed  criterion  for  hepta- 
chlor/heptachlor  epoxide  in  drinking 


water  was  derived  from  the  extrapola- 
tion of  the  data  presented  by  Davis 
(1965)'  using  a  linear,  non-threshold 
model.  The  extrapolation  methodolo- 
gy can  be  found  in  the  Methodology 
Document. 

Prom  this  extrapolation  the  calcu- 
lated dose  of  heptachlor/heptachlor 
epoxide  in  drinking  water  was  found 
to  be  0.23  nanogram  per  liter. 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Heptachlor  is 
suspected  of  being  a  hu|nan  carcino- 
gen. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
tion of  heptachlor  in  water  for  maxi- 
mum protection  of  human  health  is 
zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  cases 
and  in  order  to  assist  the  Agency  and 
States  in  the  possible  future  develop- 
ment of  water  quality  regulations,  the 
concentrations  of  heptachlor  corre- 
sponding to  several  incremental  life- 
time cancer  risk  levels  have  been  esti- 
mated. A  cancer  risk  level  provides  an 
estimate  of  the  additional  incidence  of 
cancer  that  may  be  expected  in  an  ex- 
posed population.  A  risk  of  10'*  for  ex- 
ample. Indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100,000  people  exposed,  a  risk  of  10"* 
indicates  one  additional  case  of  cancer 
for  every  million  people  exposed,  and 
so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"*,  10"*  or  10"' 
as  shown  in  the  table  below. 


■Davis.  K.  J.  1965.  Pathology  report  on 
mice  fed  aldrin,  dleldrin.  heptachlor.  or  hep- 
tachlor epoxide  for  two  years.  Internal 
Memorandum  to  Dr.  A  J.  Lehman.  U.S. 
Food  Drug  Admin. 


Risk  levels  and  corresponding  criteria  ' 


Exposure  Miumptions  (per  day) 

0 

10-' 

10- • 

10-' 

2  liters  of  drlnkins  water  and  emisumpUon  of  lt.7 

grams  fish  and  shellfish  • 

ConsumDtion  of  fish  uid  shellfish  only 

0 
0 

0.0023 
0.0023 

(Mg/l) 

0.023 
0.023 

<rt/l) 

0.23 
0.23 

■Calculated  by  applying  s  modified  "one-hit"  extrapolation  model  described  in  the  Methodology  docu- 
ment to  the  animal  bioasssy  dau  presented  in  Appendix  I.  Since  the  extrapolation  model  is  linear  at  low 
doses,  the  sddiUonal  lifetime  risk  is  directly  proportional  to  the  water  concentration.  Therefore,  water  con- 
centraUons  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  dividing  one  of  the  risk 
levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10.  100,  1.000,  and  so 
forth. 

'08  percent  of  the  heptachlor  exposure  results  from  the  consumption  of  aquatic  organisms  which  ex- 
hibit an  average  bioconcentraUon  potential  of  S.200-fold.  The  remaining  2  percent  of  heptachlor  exposure 
results  from  drinking  water. 
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Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  heptachlor.  (1)  occurring 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  in 
waters  containing  the  corresponding 
heptachlor  concentrations  and,  (2)  oc- 
curring solely  from  consimiption  of 
aquatic  life  grown  in  the  waters  con- 
taining the  corresponding  heptachlor 
concentrations. 

Although  total  exposure  informa- 
tion for  heptachlor  is  discussed  and  an 
estimate  of  the  contributions  from 
other  sources  of  exposure  can  be 
made,  this  data  will  not  be  factored 
into  amibient  water  quality  criteria 
formulation  until  additional  analysis 
can  be  made.  The  criteria  presented, 
therefore,  assume  an  incremental  risk 
from  ambient  water  exposure  only. 

Summary  of  Pertinent  Data 

The  FDA  lifetime  carcinogenicity 
study  (Davis,  1965)  of  heptachlor 
epoxide  at  10  ppm  in  the  diet  of 
C3Heb/Pe/J  strain  mice  resulted  in 
liver  carcinomas  in  females  in  77  of  81 
treated  animals  and  2  of  54  controls. 
Using  a  fish  bioaccumulation  factor  of 
5,200,  the  water  concentration  estimat- 
ed to  result  in  a  lifetime  risk  of  10"*  is 
calculated  from  the  extrapolation 
model  using  the  following  parameters: 

nt=77 

NT=81 

nc  =  2 

NC  =  54 

Iie=104  weeks 

le  =  104  weeks 

d  =  10xlO"«x0.13xlO"*  mg  food  per  day/ 

kg  body  weight  =  1.3  mg/kg/day 
w  =  0.030  kg 
L=104  weeks 
R  =  5.200 

The  result  Is  that  the  water  concen- 
tration corresponding  to  a  lifetime  risk 
of  10"»  is  0.23  (0.233)  nanograms/ liter. 

HEXACHLOROBUTAOIENE 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  freshwater  aquatic  life,  no  crite- 
rion for  hexachlorobutadiene  can  be 
derived  using  the  Guidelines,  and 
there  are  insufficient  data  to  estimate 
a  criterion  using  other  procedures. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  hexachlorobutadiene  can  be 
derived  using  the  Guidelines,  and 
there  are  insufficient  data  to  estimate 
a  criterion  using  other  procedures. 

-^  Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  hex- 
achlorobutadiene through  ingestion  of 
water  and  contaminated  aquatic  cr 


NOTICES 

ganisms,  the  ambient  water  concentra- 
tion is  zero.  Concentration  of  hexach- 
lorobutadiene estimated  to  result  In 
additional  lifetime  cancer  risks  rang- 
ing from  no  additional  risk  to  an  addi- 
tional risk  of  1  in  100.000  are  present- 
ed in  the  Criterion  Formulation  sec- 
tion of  this  document.  The  Agency  Is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  In  the  range  of 
10'',  10"*,  or  10''  with  corresponding 
criteria  of  0.77fAg/l.  0.077>ig/l.  and 
0.0077fig/l,  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  hexachlorobutadiene  using 
the  Guidelines  because  no  Final 
Chronic  Value  for  either  fish  of  inver- 
tebrate species  or  a  good  substitute  for 
either  value  is  available,  and  there  are 
Insufficient  data  to  estimate  a  crite- 
rion using  other  procedures. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 
Final  Fish  Acute  Value  =  16»ig/l 
Pinal  Invertebrate  Acute 

Value =8.7»ig/l 
Final  Acute  Value =8.7fig/l 
Final  Fish  Chronic  Value  =  not  avail- 
able 

Final  Invertebrate  Chronic 

Value  =  not  available 
Final  Plant  Value  =  not  available 
Residue  Limited  Toxicant 

Concentration = not  available 
Pinal  Chronic  Value = not  available 
0.44  X  Pinal  Acute  Value  =  3.8fig/l 
No  freshwater  criterion  can  be  de- 
rived  for   hexachlorobutadiene   using 
the     Guidelines     because     no     Pinal 
Chronic  Value  for  either  fish  or  inver- 
tebrate species  or  a  good  substitute  for 
either  value  is  available,  and  there  are 
insufficient  data  to  estimate  a  crite- 
rion using  other  procedures. 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  hexachlorobutadiene  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available,  and  there  are  insuf- 
ficient data  to  estimate  a  criterion 
using  other  procedures. 

Human  Health 

Hexachlorobutadiene  (HCBD)  ex- 
hibits acute,  subacute  and  chronic  tox- 
icity in  animal  test  systems. 

The  kidney  appears  to  be  the  organ 
most  sensitive  to  HCBD.  Chronic  ef- 
fects are  observed  at  doses  as  low  as  2 
to  3  mg/kg/day  in  rats. 

Renal  tubular  neoplasms  were  ob- 
served during  a  2-year  study  In  which 
20  mg/kg/day  was  administered  to 
rats  in  their  diet.  Single  oral  doses  as 


low  as  8.4  mg/kg  have  been  observed 
to  have  a  deleterious  effect  on  the 
kidney. 

The  carcinogenic  effects  of  renal  tu- 
bular adenomas  and  adenocarcinomas 
were  strongly  demonstrated  at  the  20 
mg/kg/day  dosage.  In  addition,  a  dose- 
dependent  Increase  in  reversion  rate 
was  observed  upon  adding  HCBD 
without  activation  to  cultures  of  S.  ty- 
phimurium.  Although  the  observed 
rate  was  not  quite  double  the  back- 
ground rate  a  mutagenic  potential  for 
HCBD  is  indicated. 

The  evidence  of  carclnogenclty  Is 
sufficient  to  conclude  that  HCBD  is  a 
suspect  human  carcinogen.  As  carcino- 
gens are  generally  assumed  to  have  a 
non-threshold  dose/ response  charac- 
teristic, the  carcinogenic  effect  is  the 
most  significant  exposure  effect  from 
which  to  estimate  an  ambient  water 
quality  criterion  value. 

Under  the  Consent  Decree  in  NRDC 
v.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Hexachlorobu- 
tadiene is  suspected  of  being  a  human 
carcinogen.  Because  there  is  no  recog- 
nized safe  concentration  for  a  human 
carcinogen,  the  recommended  concen- 
tration of  hexachlorobutadiene  In 
water  for  maximum  protection  of 
human  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  hexachlor- 
obutadiene corresponding  to  several 
Incremental  lifetime  cancer  risk  levels 
have  been  estimated.  A  cancer  risk 
level  provides  an  estimate  of  the  addi- 
tional Incidence  of  cancer  that  may  be 
expected  In  an  exposed  population.  A 
risk  of  10' »  for  example.  Indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100,000  people  ex- 
posed, a  risk  of  10~*  Indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  It  is 
considering  setting  criteria  at  an  Inter- 
im target  risk  level  of  10'»,  10'*  or  10'' 
as  shown  in  the  table. 

Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  hexachlorobutadiene,  (1) 
occurring  from  the  consumption  of 
both  drinking  water  and  aquatic  life 
grown  in  waters  containing  the  corre- 
sponding hexachlorobutadiene  concen- 
trations and.  (2)  occurring  solely  from 
consumption  of  aquatic  life  grown  in 
the  waters  containing  the  correspond- 
ing hexachlorobutadiene  concentra- 
tions. Because  data  indicating  other 
sources  of  hexachlorobutadiene  expo- 
sure and  their  contributions  to  total 
body  burden  are  Inadequate  for  quan- 
titative use,  the  flgvires  reflect  the  In- 
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Human  Health 


Exposure  assumptions  (per  day) 


10- 


10- • 


10- 


3  liters  of  drinkinc  water  and  consumption  of  1S.7 

grams  fish  and  shellfish  • _ 

Consumption  of  fish  and  shellfish  only ~. 


(mC/1> 


<X/1) 


(mC/1) 


0.077 
0.0087 


0.077 
0.087 


0.77 
0.87 


■Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  described  In  the  Methodology  Docu- 
ment to  animal  bloassay  data  presented  In  Summary  of  Pertinent  Data.  Since  the  extrapolation  model  Is 
linear  at  low  doses,  the  addiUonal  lifetime  risk  Is  directly  proportional  to  the  water  concentration.  There- 
fore, water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  mulUplyinc  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10.  100, 
1,000.  and  so  forth. 

■Approximately  89  percent  of  the  hexachlorobutadiene  exposure  results  from  the  consumption  of 
aquatic  organisms  which  exhibit  an  average  bioooncentraUon  potential  of  870- fold.  The  remaining  11  per- 
cent of  hexachlorobutadiene  exposure  results  from  drinking  water. 


cremental  risks  associated  with  the  in- 
dicated routes  only. 

Summary  of  Pertinent  Data 

In  a  2-year  feeding  study  in  rats. 
Kociba  (1977)'  observed  renal  tubular 
adenomas  and  carcinomas  in  males 
with  significantly  higher  incidence  In 
animals  fed  20  mg/kg/day  (7/39)  than 
control  animals  (1/90).  Using  a  fish 
bioaccumulation  factor  of  870.  the  pa- 
rameters of  the  extrapolation  model 
are: 

n.=7 

N,=3» 

n.=  l 

N.=9 

Le=730days 

le=M9  days 

d=20  mg/kg/day 

w=0.610kg 

L= 730  days 

R=870 

The  result  Is  that  the  water  concen- 
tration should  be  less  than  0.77  micro- 
grams per  liter  in  order  to  keep  the  in- 
dividual lifetime  risk  below  IC*. 

HEXACHLOROCTCLOPEHTADIENB 

Criteria  Summary: 

Freshwater  AqvMtic  Life 

For  hexachlorocyclopentadlene.  the 
criterion  to  protect  freshwater  aquatic 
life,  as  derived  using  the  Guidelines  is 
0.39fig/l  as  a  24-hour  average  and  the 
concentration  should  not  exceed 
7.0tig/l  at  any  time. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion can  be  derived  using  the  Guide- 
lines, and  there  are  insufficient  data 
to  estimate  a  criterion  using  other  pro- 
cedures. 

Human  Health 

For  the  prevention  of  adverse  effects 
due  to  the  organoleptic  properties  of 


■  Kociba.  R.  J.,  1977.  Results  of  a  two-year 
chronic  toxicity  study  witli  hexachlorobuta- 
diene in  rats.  Am.  Ind.  Hyg.  Assoc.  M:589. 


hexachlorocyclopentadlene   in   water, 
the  criterion  is  l.O^g/1. 
Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of 
hexachlorocyclopentadlene  is  the 
Final  Acute  Value  of  7.0;i.g/l  and  the 
24-hour  average  concentration  is  the 
Final  Chrorac  Value  of  0.39»tg/l.  No 
important  adverse  effects  on  fresh- 
water aquatic  organisms  have  been  re- 
ported to  t>e  caused  by  concentrations 
lower  than  the  24-hour  average  con- 
centration. 

For  hexachlorocyclopentadlene  the 
criterion  to  protect  freshwater  aquatic 
life  as  derived  using  the  Guidelines  is 
0.39ftg/l  as  a  24-hour  average  and  the 
concentration  should  not  exceed 
7.0ftg/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures. 
Final  Fish  Acute  Value =7.0fig/l 
Final  Invertebrate  Acute  Value = not 

available 
Final  Acute  Value =7.0fig/l 
Pinal  Fish  Chronic  Value =0.39fig/l 
Final  Invertebrate         Chronic 

Value = not  available 
Final  Plant  Value = not  available 
Residue  Limited  Toxicant 

Concentration = not  available 
Final  Chronic  Value =0.39^/1 
0.44  X  Final  Acute  Value=3.1fig/1 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  hexachlorocyclopentadlene 
can  be  derived  using  the  Guidelines, 
and  there  are  insufficient  data  to  esti- 
mate a  criterion  using  other  proce- 
dures. 


Summary  of  Available  Data 

No      data      on      the      effects 
hexachlorocyclopentadlene 
saltwater  organisms  are  available. 


of 
on 


As  indicated  earlier,  there  are  no  epi- 
demiologic studies  nor  suitable  chronic 
toxicity  studies  in  mammals  from 
which  threshold  levels  for  chronic  ef- 
fects could  be  derived.  Very  little  is 
known  regarding  potential  hex  expo- 
sures through  ingestion  of  contami- 
nated food  or  water.  In  the  envrion- 
ment  hex  has  been  detected  only  in 
specific  bodies  of  water  near  points  of 
industrial  discharges.  There  is  no  data 
on  hex  levels  in  drinking  or  imtreated 
water. 

Based  on  the  available  and  cited  lit- 
erature, there  is  insufficient  evidence 
to  categorize  this  compound  as  a  car- 
cinogen or  non-carcinogen.  There  has 
not  been  a  satisfactory  study  of  the  ef- 
fects of  chronic  oral  exposure  to  hex. 

One  test  consisted  of  only  one  spe- 
cies (rats)  with  a  duration  of  exposure 
of  only  six  months.  No  neoplasms  were 
reported,  however  the  duration  of  the 
study  would  not  have  been  sufficient 
for  a  proper  evaluation  of  carcinogen- 
icity. 

Hex  has  been  tested  for  mutageni- 
city and  reported  non-mutagenlc  In 
both  short-term  in  vitro  mutagenic 
assays  and  in  a  mous6  dominant  lethal 
study.  No  epidemiologic  studies  or  case 
reports  examining  the  relationship  be- 
tween exposure  to  hex  and  cancer  inci- 
dences could  be  found  in  the  litera- 
ture. Therefore,  there  is  virtually  no 
information  regarding  the  carcinogen- 
ic potential  of  chronic  exposure  to 
hex.  In  selecting  hex  for  future  chron- 
ic toxicity  testing.  National  Cancer  In- 
stitute recognized  these  data  voids. 

Although  one  study  reported  the  ef- 
fects of  chronic  low-dose  inhalation  of 
hex,  its  applicability  in  deriving  water 
quality  guidelines  is  unclear.  Further- 
more, with  the  exception  of  very  limit- 
ed data  on  hex  in  water  near  points  of 
discharge,  there  appears  to  be  no  in- 
formation on  hex  levels  in  water 
bodies.  What  is  needed  is  a  method  for 
converting  the  results  of  respiratory 
exposure  experiments  into  equivalent 
dosages  from  water. 

There  is  a  model  by  which  the 
threshold  limit  values  (TLV  s)  for  in- 
dustrial substances  in  air  may  be  used 
in  establishing  drinldng  water  stand- 
ards. The  model  assimies  that,  for  any 
given  inhaled  dose,  an  equivalent  in- 
gested dose  from  ingested  water  can  be 
derived  using  reasonable  estimates  of 
daily  air  and  water  intakes  and  corre- 
sponding respiratory  and  gastrointesti- 
nal absorption  rates.  In  the  absence  of 
suitable  chronic  ingestion  studies  of 
hex,  this  model  will  be  used  to  esti- 
mate suitable  limits  for  hex  in  water 
based   on   the   established   threshold 
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limit  value  expressed  as  millierams  per 
cubic  meter  of  air. 

The  threshold  limit  of  0.11  mg/m' 
(0.01  ppm)  hex  represents  what  is  be- 
lieved to  be  a  maximal  concentration 
to  which  a  worker  may  be  exposed  for 
8  hours  per  day,  5  days  per  week  over 
his  working  lifetime  without  hazard  to 
health  or  weU-being.  To  the  TLV,  are 
applied  terms  expressing  respiratory 
volume  during  an  8-hour  period  (as- 
sumed to  be  10  m')  and  a  respiratory 
absorption  coefficient  appropriate  to 
the  substance  under  consideration.  As 


NOTICES 

in  the  case  of  hex  where  absorption 
rates  are  unknown,  100  percent  ab- 
sorption is  assumed.  In  addition,  the  5 
day  per  week  occupational  exposure  is 
often  converted  to  a  7  day  per  week 
equivalent  in  keeping  with  the  more 
continous  pattern  of  exposure  to 
drinking  water. 

According  to  the  model,  the  amount 
of  hex  that  may  be  taken  into  the 
bloodstream  and  presumed  to  be  non- 
injurious  and  which,  hence,  may  be 
taken  in  water  each  day  is: 


0.11   cg/a^ 
(TLV) 


X    10   m-" 

Respiratory 

lnta"<« 

T«rn 


X      1.0 

Respiratory 

.\bsorption 

Coeff iciert 


X   5/7   •.ee* 

Proportion 

Exoosed 


0.7357   ==.-'</ 

Maxia-.:." 
Soni.-.;  jr  izai 


To  calculate  the  quivalent  amount  tion  of  18.7  grams  of  fish /shellfish  per 

of  hex  in  ambient  water,  the  model  as-  day,  a  bioconcentration  factor  of  3.2 

sumes  a  maximal  daily   intake  of   2  for  fish  and  100  percent  absorption, 
liters  of  water  per  day,  the  consmnp- 


(X)   X  (2  >  3.2(0.0187))  x 


1.0 


Upper 
Intake 
Liait  — 


Oral 

Intake 

Teta 


Gastrointestinal 

Absorption 

Coefficient 


0.7857 

Max  inum 

Noninjurious 

Intake  ' 


Solving  for  X.  the  value  derived  is  0.38 
mg/1  or  380fig/l.  According  to  Stok- 
inger  and  Woodward,  who  developed 
the  model.  "This  derived  value  repre- 
sents an  approximate  limiting  concen- 
tration for  a  healthy  adult  population: 
It  is  only  a  first  approximation  in  the 
development  of  a  tentative  drinking 
water  criterion  •  •  •  several  adjust- 
ments in  this  value  may  be  neces- 
sary *  *  *  Other  factors,  such  as  taste, 
odor  and  color  may  outweigh  health 
considerations  because  acceptable 
limits  for  these  may  be  below  the  esti- 
mated health  limit." 

It  should  also  be  noted  that  the 
basis  for  the  above  recommended 
limit,  the  TLV  for  hex,  is  set  on  the 
basis  of  avoidance  of  irritation,  rather 
than  chronic  effects.  Should  chronic 
effects  data  become  available,  both 
TLV's  and  recommendations  based  on 
them  will  warrant  reconsideration. 

A  single  study  of  chronic  oral  toxic- 
ity in  white  rats  reported  no  adverse 
effects  (specifically  changes  in  periph- 
eral blood  cells,  ascorbic  acid  content 
of  the  adrenals,  conditioned  reflexes 
of  the  animals,  or  histological  struc- 
ture of  the  organs)  following  daily  oral 
administration  of  doses  up  to  4/ig/l  of 
hex  in  aqueous  solution.  Animals  re- 
ceiving the  highest  dosage,  40M.g/l. 
showed  neutropenia  and  lympho-cyto- 
sis   which   the   investigators   thought 


possibly  attributable  to  mobilization 
of  the  protective  forces  of  the  orga- 
nism in  response  to  this  dose.  Such 
findings  imply  adverse  effects  at  levels 
as  low  as  10  percent  of  the  tentative 
drinking  water  standard  based  on  the 
Stokinger  and  Woodward  model.  Hex 
in  concentrations  of  1.4  to  I.6^g/1  is 
capable  of  altering  the  smell  and  taste 
of  water.  Based  on  these  organoleptic 
effects,  these  investigators  proposed  a 
maximum  permissible  concentration 
of  lM^g/1.  Stokinger  and  Woodward 
themselves  noted  that  oftentimes 
"other  factors,  including  taste,  odor 
and  color  may  outweigh  health  consid- 
erations because  acceptable  limits  for 
these  may  be  well  below  the  estimated 
health  limit". 

Because  chronic  effects  in  a  maroma- 
lian  species  (rats)  have  been  docu- 
mented at  water  concentrations  of  hex 
as  low  as  40^g/l,  it  is  obvious  that  an 
acceptable  water  quality  criterion 
should  be  well  below  this  level.  Thus,  a 
reasonable  safety  factor  of  10  to  100 
applied  to  40>ig/l  would  place  an  ap- 
propriate criterion  recommendation  In 
the  range  of  4.0-0.4>ig/l  In  water. 

No  adverse  effects  on  humans  or 
mammals  have  been  reported  to  be 
caused  by  hex  concentrations  lower 
than  approximately  l.Ojig/l.  There- 
fore, based  on  avoidance  of  alteration 
in  smell  and  aftertaste  in  water,  a  cri- 


terion of  l.Ofig/1  of  hex  In  water  Is  ten- 
tatively suggested.  This  level  should 
be  adequate  for  protection  of  public 
health.  It  Is  to  be  stressed  that  this 
criterion  is  based  on  inadequate  chron- 
ic effects  data  and  should  be  re-evalu- 
ated upon  completion  of  chronic  oral 
toxicity  studies. 

LEAD 

Criteria  Summary: 

Freshwater  AQuatic  Life 

For  lead,  the  criterion  to  protect 
freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  ".(1.51 
ln(hardne8s)-3.37)"  as  a  24-hour  aver- 
age (see  the  figure  "24-hour  average 
lead  concentration  vs.  hardness")  and 
the  concentration  should  not  exceed 
",(1.51  •  ln(hardness)-1.39)"  (See  the 
figure  "maximum  lead  concentration 
vs.  hardness")  at  any  time. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  lead  can  be  derived  using  the 
Guidelines,  and  there  are  Insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Human  Health 

for  the  protection  of  human  health 
from  the  toxic  properties  of  lead  in- 
gested through  water  and  through 
contaminated  aquatic  organisms,  the 
ambient  water  criterion  for  lead  is  50 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of  lead 
is  the  Final  Acute  Value  of  .(1.51 
ln(hardne88)-1.39)  and  the  24-hour 
average  concentration  is  the  Final 
Chronic  Value  of  .(1.51 
ln(hardness)-1.37).  No  Important  ad- 
verse effects  on  freshwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

Summary  ofAvaiUMe  Data 

Final  Fish  Acute  Value =.(1.51  • 
ln(hardness)  +  2.50) 

Final  Invertebrate  Acute  Value = 
.(1.51  •  ln(hardne8s)-1.39) 

Final        Acute        Value=,(1.51 
ln(  hardiness)  - 1.39) 

Final  Pish  Chronic  Value=.(1.51  • 
ln(  hardness )  -  3.37 ) 

Final  Invertebrate  Chronic 

Value=.(1.51  •  ln(  hardness) -1.75) 

Final      Chronic      Value =.(1.51 
ln(  hardness )- 1 .37 ) 

Final  Plant  Value  =  500fig/l 


Residue  Limited  Toxicant 

Concentration = not  available 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  lead  can  be  derived  using  the 
Guidelines,  and  there  are  insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Summxiry  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are  expressed  in 
terms  of  lead. 

Pinal  Pish  Acute  Value = not  availa- 
ble 

Pinal  Invertebrate  Acute 

Value =50fig/l 

Final  Acute  Value =50/ig/l 

Human  Health 

The  approach  that  will  be  taken 
here  in  assessing  the  impact  of  lead  in 
water  on  human  health  is  basically 
the  same  as  has  been  taken  by  the 
U.S.  EPA  for  lead  in  air.  The  critical 
target  organ  or  system  must  first  be 
identified.  Then,  the  highest  internal 
dose  of  lead  that  can  be  tolerated 
without  injury  to  the  target  organ 
must  be  specified.  Finally,  the  impact 
of  lead  in  water  on  the  maximum  tol- 
erated internal  dose  must  be  estimat- 
ed, as  well  as  the  likely  consequences 
of  specific  reductions  in  the  maxbnum 
allowable  concentration  of  lead  in 
water. 

In  identifying  the  critical  organ  or 
system,  great  reliance  is  placed  on  the 
concentration  of  lead  in  the  blood 
(PbB)  as  an  index  of  internal  dose. 
Such  an  indirect  measurement  is  nec- 
essary because  of  the  multi-media 
character  of  lead  intake.  It  is  virtually 
impossible  to  measure  total  lead  input 
in  people  in  any  meaningful  way.  To 
do  so  would  require  long-term  balance 
studies  because  past  experience  has 
shown  that  intake  and  output  fluctu- 
ate greatly  from  day  to  day.  F^irther- 
more.  it  would  be  necessary  to  conduct 
such  studies  on  large  numbers  of  free- 
living  subjects,  given  the  influences  of 
chemical  and  physical  variables  in  the 
numerous  environmental  forms  of 
lead.  Variables  have  a  substantial  in- 
fluence on  the  rate  and  degree  of  lead 
uptake  from  the  external  environ- 
ment. Some  groups  have  proposed  al- 
ternatives to  PbB  as  a  measure  of  in- 
ternal dose,  e.g.,  PEP  and  tooth  lead. 
PEP  is  not  suitable  because  it  is  a  bio- 
logical response  to  lead.  As  such,  it  is 
subject  to  influences  other  than  lead. 
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notably  iron  deficiency.  Tooth  lead  is 
a  potentially  useful  index  of  lead  ex- 
posure, but  with  the  present  state  of 
art  being  what  it  is.  tooth  lead  is  diffi- 
cult to  interpret.  It  only  provides  an 
integrated  profile  of  past  lead  expo- 
sure. One  is  not  able  to  say  when  the 
exposure  occurred.  It  has  the  addition- 
al limitation  of  not  being  available  on 
demand.  Teeth  are  shed  spontaneous- 
ly only  in  childhood.  Beyond  all  that 
is  the  fact  that  we  have  only  a  very 
small  data  base  for  dose-effect  and 
dose-response  using  any  measure  of 
dose  other  than  PbB.  The  use  of  PbB 
as  a  measure  of  internal  dose  is  widely 
accepted,  simply  because  nothing 
better  is  available. 

Having  specified  that  PbB  is  the  best 
measure  of  internal  dose  currently 
available,  the  next  question  concerns 
the  least  PbB  at  which  adverse  health 
effects  occur.  Two  recent  docimients 
have  been  published  in  which  Judg- 
ments were  rendered  in  this  regard 
(Table  12).  It  will  be  noted  that  the  es- 
timates are  strikingly  similar.  The  esti- 
mated no-effects  levels  are  based  on 
limited  populations  and  probably  are 
lower  to  some  indefinable  degree  in 
the  total  population  at  risk.  The 
exi>ert  panels  that  made  these  esti- 
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mates  were  largely  composed  of  differ- 
ent individuals,  although  there  was 
some  overlap.  Slightly  more  informa- 
tion was  available  to  the  U.S.  EPA 
panel  than  to  the  World  Health 
Organ,  panel  since  it  reviewed  litera- 
ture only  through  mid-1977  whereas 
the  World  Health  Organ,  expert 
groups  reviewed  literature  through 
much  of  1976.  In  addition,  the  D.S. 
EIPA  performed  statistical  calculations 
based  on  the  known  distribution  of 
blood  lead  levels  In  the  United  States. 

Both  sets  of  data  in  Table  12  are  in 
error  in  one  regard.  They  use  the  term 
"anemia"  inappropriately  under  the 
"Effect"  column.  What  they  really 
mean  is  "decrement  in  hemoglobin." 
Anemia  is  a  clinical  term  used  to 
denote  a  degree  of  hemoglobin  decre- 
ment which  is  below  the  normal  range 
for  that  class  of  individuals,  e.g..  men 
or  children. 

The  question  that  arises  in  consider- 
ing Table  12  is  which  is  the  critical 
effect?  Precisely  the  same  issue  con- 
fronted the  U.S.  EPA  in  its  delibera- 
tions concerning  establishment  of  a 
national  ambient  air  quality  standard 
for  lead.  It  focused  on  the  lead  effects 
in  children  since  they  are  more  sensi- 
tive than  adults. 


Table  12.— Summary  of  Lovoest  PbB's  Associated  With  Observed  Biological  Effects  in 

Various  Population  Groups 


Lowest  observed  effect  level 
lilt  Pb/100  ml  blood) 


Effect 


PopulAUon  group 


10 

lS-20.. 

25-30 

40 

40 

40 

50 _ Anemia 

50-60 CognlUve  (CNS)  deflciU _.... 

50-60. — ™™ Peripheral  neuropathies , 

80-100 — _._„. Encephalopathlc  symptoms 


ALAD  inhibition :: 

Erythrocyte  protoporphyrin  elevation . 
Erythrocyte  protoporphyrin  elevaUon. 

Increased  urinary  ALA  excretion 

Anemia 

Coproporphyrin  elevation 


Children  and  adults. 

Women  and  children. 

Adult  males. 

Children  and  adults. 

Children. 

Adults  and  children. 

AdulU. 

Children. 

Adults  and  children. 

ChUdren. 


100-130.... „ 

...  E^ncephalopathlc  symptoms .„..._..........„...... 

.  AdulU. 

No-Detected  Effect  Levels  in  Terms  of  PbB 

No  detected  effect  level 
<)i(  Pb/100  ml  blood) 

Effect 

Population  group 

10 

20-25. 
20-30. 
25-35. 
30-40. 
40 


Erjrthrocyte  ALAD  inhibition .... 

PEP 

FEP .„ 

PEP. _ 

Erythrocyte  ATPase  inhibition.. 
ALA  excretion  in  urine 


40 „... CP  excretion  In  urine 

40 _™....™ Anaemia 

40-60 — ..„. .._ Peripheral  neuropathy 

50 Anaemia 

80-80 _ Minimal  brain  dysfunction... 

80-70 Minimal  brain  dysfunction... 

80-70 Encephalopathy 

80 Encephalopathy 


Adults,  children. 

Children. 

Adult,  female. 

Adult,  male. 

General. 

Adults,  children. 

Adults. 

Children. 

AdulU. 

AdulU. 

Children. 

Adults. 

ChUdren. 

AdulU. 
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Quite  properly.  It  ruled  that  the  maxi- 
mum safe  blood  lead  level  for  any 
given  child  should  be  somewhat  lower 
than  the  threshold  for  a  decline  in  he- 
moglobin level  (40>ig  Pb/dl).  In  consid- 
ering how  much  lower  this  limit 
should  be.  the  U.S.  EPA  cited  the 
opinion  of  the  Center  for  Disease  Con- 
trol, as  endorsed  by  the  American 
Academy  of  Pediatrics,  that  the  maxi- 
mum safe  blood  lead  level  for  any 
given  child  should  be  30fig/dl.  Based 
upon  epidemiological  and  statisticaJ 
considerations,  the  U.S.  EPA  estimat- 
ed that  if  the  geometric  mean  PbB 
were  kept  at  15>Ag/dl,  99.5  percent  of 
children  would  have  PbBss30^g/dl. 
This  position  seems  prudent  and  rea- 
sonable. It  provides  a  substantial 
margin  of  safety  which  accommodates 
minor  excursions  in  lead  exposure  due 
to  adventitious  sources.  Controls  on 
lead  in  obligatory  media  (e.g.,  air  and 
water)  do  not  of  course  protect  chil- 
dren from  the  hazards  of  pica  for  lead- 
base  paint  chips  or  soil  and  dust  con- 
taminated with  lead  from  such  sources 
as  fallout  from  the  smoke  zone  of  lead 
smelters.  These,  however,  are  separate 
problems  which  must  be  dealt  with  ap- 
propriately by  responsible  agencies. 

In  its  deliberations  concerning  an 
ambient  air  lead  standard,  the  U.S. 
EPA  estimated  that  the  contribution 
of  sources  other  than  air  to  PbB  is  10 
to  I2fig/dl.  This  is  presumably  com- 
posed overwhelmingly  of  dietary 
sources  which,  in  turn,  is  composed  of 
both  food  and  water. 

The  next  question  concerns  the  con- 
tribution of  water  to  lead  exposure.  It 
is  unfortunate  that  only  three  useful 
studies  of  the  interrelationship  be- 
tween PbB  and  lead  In  drinking  water 
are  available.  There  is  an  obvious  need 
for  more  such  work.  Overall,  the 
Moore,  et  al.  study,  the  one  by  Huber- 
mont.  et  al.,  and  the  calculations  made 
from  U.S.  EPA  data  collected  in  the 
Boston  area  are  credible  because  they 
are  consistent  with  other  information 
concerning  the  curvilinear  relation- 
ship between  PbB  and  air  Pb.  The  Im- 
plication of  the  equation  describing 
the  relationship  between  PbB  and 
water  lead  is  that  with  increasing  lead 
in  water  the  incremental  rise  in  PbB 
becomes  progressively  smaller  as  with 
air  lead  vs.  PbB  and  dietary  lead  vs. 
PbB  to  Lead  from  Diet  Versus  Air  to 
PbB.  The  water  lead  vs.  PbB  relation- 
ship differs  in  one  significant  respect, 
however,  from  the  air  lead  vs.  PbB  re- 
lationship in  that  the  baseline  PbB  (0 
water  PbB)  is  independent  of  the  con- 
tribution of  water  lead  to  PbB.  Thus, 
regardless  of  whether  one  starts  with 
a  baseline  PbB  of  ll^g/dl,  as  was  indi- 
cated in  the  Moore,  et  al.  study  or 
whether  one  starts  at  some  other  PbB 
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level.  e.g..  20^g/dl.  the  add-on  PbB 
from  any  given  level  in  water  will  be 
the  same.  Such  is  not  the  case  in  the 
Azar  analysis  of  air  Pb  vs.  PbB  (see 
Section  on  "Contributions  of  Lead 
from  Diet  vs.  Air  to  PbB").  Here,  the 
higher  the  baseline,  the  less  the  con- 
tribution of  any  specific  air  Pb.  This  is 
because  log  PbB  (not  PbB)  Is  propor- 
tional to  baseline  PbB  -t-  log  air  con- 
centration. Future  research  may  pro- 
vide better  insight  into  whether  this 
discrepancy  is  real  and,  if  so,  why.  The 
question  is  of  some  practical  impor- 
tance. For  Instance,  if  you  have  a  base- 
line PbB  (no  lead  in  water)  of  30>ig/dl 
such  as  in  a  child  acquiring  lead  from 
paint,  it  would  be  of  some  importance 
to  know  whether  an  additional  incre- 
ment of  lead  in  water  would  have  the 
same  Impact  on  PbB  as  it  would  in  a 
child  having  a  baseline  PbB  of  10^g/ 
dl.  An  Azar-type  model  would  suggest 
a  lesser  Impact  starting  from  the 
higher  baseline  PbB. 

So  far  as  a  specific  recommendation 
regarding  a  revised  water  standard  for 
lead  is  concerned,  one  is  tempted  to 
duck  the  whole  issue  by  simply  recom- 
mending more  research.  However,  that 
might  defer  the  recommendation  in- 
definitely. A  position  must  be  taken 
using  available  data.  Beginning  with 
the  assumption  that  a  PbB  of  12fig/dl 
is  essentially  attributable  to  food  and 
water  and  that  the  average  lead  con- 
tent of  water  consumed  is  lOfig/1,  ap- 
proximately bfig  Pb/dl  blood  Is  attrib- 
utable to  the  water  that  is  used  In 
food  and  beverage  preparation  and  in 
direct  consiunption.  If  the  water  Pb 
were  consistently  consumed  at  the 
present  Pb  standard  of  50Mg/l  Instead 
of  at  lO^g/1.  an  additional  contribu- 
tion of  approximately  3.4fig/dl  to  PbB 
would  result.  This  would  yield  a  total 
PbB  of  12-t-3.5  or  15.4;*g/dl.  the  ap- 
proximate msocimum  geometric  mean 
PbB  compatible  with  keeping  99.5  per- 
cent of  the  population  of  the  popula- 
tion under  PbB  =  30>4g/dl.  Thus,  based 
on  most  recent  data,  the  present  water 
standard  of  SOfig  Pb/1  may  be  viewed 
as  representing  the  upper  limit  of  ac- 
ceptability. 

All  the  assumptions  that  have  been 
made  in  arriving  at  an  estimate  of  the 
Impact  of  lead  in  water  on  PbB  have 
been  on  the  conservative  side.  For  in- 
stance, unpublished  data  from  the 
Commission  of  the  Ehiropean  Commu- 
nities suggest  that  the  impact  of  lead 
in  water  on  PbB  is  appreciably  less 
than  has  been  estimated  from  pub- 
lished data  used  in  this  document. 

Furthermore,  data  from  a  study  of 
the  effect  of  lead  in  water  on  the  PbB 
of  a  population  of  children  In  a  rela- 
tively small  town  are  reassuring.  They 
Indicate  that  among  children  whose 
water  supply  contained  50  to  ISOfig 
Pb/1,  PbB's  averaged  17.2fig/dl. 


Tabli  13.— Relation  of  FbB  to  Lead  in 
Water  Among  Children  in  Bennington,  VL 


ConeentnUon  of  le*d  in 

w»ter(»ic/l) 


Ho.  of    Memn  blood 
children    le«d  level 
<M«/dl> 


SO-M. 

60-M. 

70-79. 

80-S9 

100-109. 
110-119. 
110-139. 
170-179. 


14 

ia9 

i«j 

10 

15.0 

ISJ 

16.0 

21J 

16.0 

15.0 

ToUl. 


17.J 


Finally,  there  remains  the  issue  of 
the  carcinogenic  effects  of  lead.  Using 
data  from  one  species  of  laboratory 
animal  (the  rat)  it  was  possible  to  con- 
struct a  seemingly  valid  dose-response 
curve  and  to  calculate  a  level  of  lead 
intake  which  would  predict  an  inci- 
dence of  cancer  in  1:100.000  people. 
This  calculated  level  of  lead  Intake. 
29fi.g/kg  of  diet,  poses  some  problems 
which  must  be  confronted  by  the  E3»A 
Carcinogen  Assessment  Group.  Since 
this  estimate  includes  lead  from  all 
sources.  Its  implications  are  beyond 
the  scope  of  this  document.  It  should 
be  noted,  however,  that  the  Interna- 
tional Agency  for  Research  on  Cancer. 
(lARC),  Lyon.  Prance  considers  the 
experimental  animal  evidence  to  be  of 
dubious  significance  with  regard  to 
man. 

The  LARC  summary  statement, 
quoted  In  part  earlier  in  this  docu- 
ment, is  as  follows: 

Tberv  la  no  evidence  to  sunest  that  expo- 
sure to  lead  salt*  causes  cancer  of  any  site  in 
man.  However,  only  one  epidemiological 
study  of  the  relationships  between  exposure 
to  lead  and  the  occurrence  of  cancer  has 
been  reported.  It  must  be  noted  that  the 
level  of  human  exposure  equivalent  to  the 
levels  of  lead  acetate  produclns  renal 
tumors  In  rats  is  810  mc  per  day  (560  mg 
Pb).  This  level  appears  to  exceed  by  far  the 
mmTitniim  tolerated  dose  for  man. 

Criteria  Summary: 

Freshtoater  AQuatic  Life 

For  freshwater  aquatic  life,  no  crite- 
rion for  N-nltrosodlphenylamlne  can 
be  derived  using  the  Guidelines,  and 
there  are  insufficient  data  to  estimate 
a  criterion  using  other  procedures. 

Sallioater  Aouatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  N-nitrosodiphenylamine  can 
be  derived  using  the  Guidelines,  and 
there  are  insufficient  data  to  estimate 
a  criterion  using  other  procedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  N- 
nitrosodlmethylamine  through  inges- 
tion of  water  and  contaminated  aquat- 


ic organisms,  the  ambient  water  con- 
centration is  zero.  Concentrations  of 
N-nitrosodimethylamlne  estimated  to 
result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100.000  are 
presented  in  the  Criterion  Formula- 
tion section  of  this  document.  The 
Agency  is  considering  setting  criteria 
at  an  interim  target  risk  level  in  the 
range  of  lO"*.  lO"*.  or  10"'  with  corre- 
sponding criteria  of  0.026>ig/l. 
0.0026^g/l,  and  0.00026^g/l.  respec- 
tively. 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  N-ni- 
trosodiethylamlne  through  ingestion 
of  water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion is  zero.  Concentrations  of  N-nltro- 
^  sodiethylamlne  estimated  to  result  in 
*  additional  lifetime  cancer  risks  rang- 
ing from  no  additional  risk  to  an  addi- 
tional risk  of  1  in  100.000  are  present- 
ed in  the  Criterion  Formulation  sec- 
tion of  this  document.  The  Agency  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  in  the  range  of 
10" »,  10' •  or  10''  with  corresponding 
criteria  of  0.0092jig/l,  0.00092fig/l.  and 
0.000092fxg/l.  respectively. 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  N-ni- 
trosodi-n-butylamine  through  inges- 
tion of  water  and  contaminated  aquat- 
ic organisms,  the  ambient  water  con- 
centration is  zero.  Concentrations  of 
N-nitrosodi-n-butylamine  estimated  to 
result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  In  100.000  are 
presented  in  the  Criterion  Formula- 
tion section  of  this  document.  The 
Agency  is  considering  setting  criteria 
at  an  interim  target  risk  level  in  the 
range  of  lO"*.  10*»  or  10"'  with  corre- 
sponding criteria  of  0.013fxg/l. 
O.OOlS^g/l,  and  O.OOOlS^g/l.  respec- 
tively. 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  N-ni- 
trosopyrrolidlne  through  ingestion  of 
water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion is  zero.  Concentrations  of  N-nltro- 
sopyrrolidine  estimated  to  result  in  ad- 
ditional lifetime  cancer  risks  ranging 
from  no  additional  risk  to  an  addition- 
al risk  of  1  in  100.000  are  presented  In 
the  Criterion  Formulation  section  of 
this  document.  The  Agency  is  consid- 
ering setting  criteria  at  an  Interim 
target  risk  level  in  the  range  of  10"', 
10**  or  10"'  with  corresponding  criteria 
of  O.ll^g/1.  O.Ollfig/1.  and  O.OOll^g/1. 
respectively. 
Basis  for  the  Criteria: 
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Freshtoater  Aouatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  N-nltrosodlphenylamlne 
using  the  Guidelines  because  no  Final 
Chronic  Value  for  either  fish  or  inver- 
tebrate species  or  a  good  substitute  for 
either  value  Is  available,  and  there  are 
insufficient  data  to  estimate  a  crite- 
rion. However,  the  results  of  the  in- 
complete chronic  test  with  Daphnia 
Ttuigna  indicate  that  the  Final  Chronic 
Value  would  be  lower  than  9.4fig/l. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

N-nitrosodiphenylamlne 

Final  Fish  Acute  Value =820^g/1 
Final  Invertebrate  Acute 

Value =310^/1 
Final  Acute  Value=310f4g/1 
Final  Fish  Chronic  Value = not  avaU- 

able 
Final  Invertebrate  Chronic 

Value = less  than  9.4ftg/l 
Final  Plant  Value  :=  not  available 
Residue  Limited  Toxicant 

Concentration = not  available 
Final     Chronic     Value = less     than 

9.4^g/l 
0.44  X  Final  Acute  Value =140/ig/l 

SaltvKLter  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  N-nltrosodiphenylamine  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  Invertebrate 
species  or  a  good  substitute  for  either 
value  is  available,  and  there  are  insuf- 
ficient data  to  estimate  a  criterion 
using  other  procedures. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

N-nitrosodlphenylamine 

Final  Fish  Acute  Value =490.000^g/l 
Final  Invertebrate  Acute  Value = not 
available 
Final  Acute  Value =490.000fig/l 
Final  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 
Final  Plant  Value = not  available 
Residue  Limited  Toxicant 

Concentration = not  available 
Final  Chronic  Value = not  available 
0.44  X  Final  Acute 

Value =220.000Hg/l 

Human  Health 

Both  N-nitrosamines  and  N-nitrosa- 
mldes  exhibit  acute  toxicity,  terato- 
genicity, mutagenicity  and/or  carcino- 
genicity. For  most,  it  is  the  latter  ca- 
pability which  demands  consideration 
in  the  context  of  human  exposure 
since  the  toxicological  evidence  is  such 
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that  they  must  be  treated  as  potential 
human  carcinogens.  Thus,  nltrosa- 
mlnes  are  included  in  the  American 
Conference  of  Governmental  Industri- 
al Hygienists' 

List  of  "Industrial  Substances  Sus- 
pect of  Carcinogenic  Potential  for 
Man."  No  Threshold  Limit  Value  is 
given.  The  guidelines  which  follow  are 
based  upon  the  assumption  that  N-ni- 
trosamlnes  are  human  carcinogens. 

Adequate  dose-response  data  to 
permit  an  assessment  of  the  carcino- 
genic risk  to  man  are  available  from 
studies  involving  lifetime  exposure  of 
rats  or  mice  to  four  nitrosamlnes  (N- 
nitrosodimethylamlne.  N-nitrosodieth- 
ylamlne.  N-nltrosodi-n-butylamlne. 
and  N-nltrosopjrrrolidine)  in  their 
drinldng  water  or  food.  These  data 
have  been  used  to  derive  estimates  of 
the  concentrations  in  water  which,  if 
used  as  the  source  for  man  of  drinlcing 
water  and  edible  fish  and  shellfish, 
would  Increase  the  risk  of  a  tumor  by 
not  more  than  one  In  100,000  Individ- 
uals exposed  for  the  duration  of  their 
lifespan.  The  method  of  extrapolation 
was  based  on  a  linear,  non-threshold 
mathematical  model.  The  water  crite- 
ria numbers  given  in  Table  5  are  based 
upon  the  tumor  incidence,  at  the 
organ  which  is  the  chemical's  princi- 
pal site  of  action,  in  the  most  sensitive 
sex.  at  the  lowest  dose  level  which 
yield  a  response  significantly  greater 
than  in  the  control  animals.  The 
actual  parameters  used  are  given  in 
Summary  of  Pertinent  Data. 

The  only  nitrosamine  for  which  any 
data  on  bioaccumulation  In  fish  or 
shellfish  are  available  is  N- 
nltrosodiphenylamine.  One  test  in 
bluegill  yielded  a  maximum  bioconcen- 
tratlon  factor  (BCP)  of  217  for  the 
whole  fish.  Using  this,  a  weighted  BCF 
for  all  species  was  calculated  to  be  500. 
These  values  are  believed  not  to  be 
representative  for  the  nitrosamlnes  for 
which  carcinogenicity  data  are  availa- 
ble and  another  approach  h{is  there- 
fore been  attempted.  A  relationship 
has  been  described  between  the  BCP 
and  the  n-octanol /water  partition  co- 
efficient. Log  BCF=0.76  Log  P-0.23. 
The  equation  can  be  used  to  estimate 
the  BCF  for  aquatic  organisms  that 
contain  about  8  percent  lipids  from 
the  partition  coefficient  P.  The  parti- 
tion coefficients  for  N- 
nltrosodlmethylamlne.  N-nitrosodieth- 
ylamine,  N-nitrosodi-n-butylamine  and 
N-nltrosopyrrolidine  are  0.27.  3.  83. 
and  0.65  respectively. 

Values  of  BCF  calculated  using  this 
equation  are  0.2.  1.4.  17.  and  0.42  re- 
spectively, for .  N-nitrosodimethyl- 
amine.  N-nitrosodiethylamine,  N-nitro- 
sodi-n-butylamine, and  N-nitro- 
sopyrrolidlne,  respectively.  An  adjust- 
ment factor  of  2.3/8.0=0.2875  can  be 
used  to  adjust  the  estimated  BCF 
from  the  8.0  percent  lipids  on  which 


nOCtAl  UOISTI*,  VOC  44.  NO.  SI— TNUtSOAY,  MAICH  15.  I«7« 


FfOfKAL  REOISTBt,  VOL  44,  NO.  52— THUKSOAY,  MAKCH  15,  1979 


UMI 


15960 

the  equation  is  based  to  the  2.3  per- 
cent lipids  that  is  the  weighted  aver- 
age for  consumed  fish  and  shellfish. 

The  adjusted  BCF  values  are  0.06. 
0.39,  4.9.  and  0.12  respectively. 

Other  empirical  procedures  can  be 
used  to  estimate  BCFs  from  partition 
coefficients.  The  values  obtained  are 
of  the  same  order  of  magnitude. 


NOTICES 

For  purposes  of  calculating  criteria, 
the  estimated  BCFs  for  the  methyl. 
ethyl,  butyl,  and  pyrrolidine  com- 
pounds are  Judged  to  be  rough  esti- 
mates of  the  bioconcentration  poten- 
tial. As  the  Influence  of  these  values 
ranges  from  5/100  percent  to  4  percent 
of  the  exposure  uptake  from  fish  con- 
sumption, for  simplicity  the  assumed 
BCF  for  criteria  level  purposes  is  zero. 


Tablb  y— Concentration*  in  Water  Etttmated  To  Induce  no  More  Than  One  Excess  Cancer 
Per  100.000  Individuals  Exposed  Over  a  Lifetime 


bUniAted 
cooomtrA- 
Uoo  (M/l) 


N-NltrowxUmethylamlne . 
N-NIUtMAdlmrlhylmmtne . 

N-Nitrowxll  n  butylamlne 

N-NltraaopyrroUdlne 


O.OM  fUU  (female)  (Oruckery.  et  al.  1M7>. 

•.0093  Rau  (male?)  (Dnickery.  et  al  1M3). 

0.01)  Mice  (male)  (Bertram  and  Craig.  1070). 

0.11  RaU  (mixed  lezes)  (PreiuBnan.et  al.  10T7). 


The  relative  carcinogenic  potential 
of  N-nltrosodlethylamine  (3.20)  Is  ex- 
ceeded by  only  that  for  N-nitroso- 
methyl-2-chloroethylamlne  (3.21)  and 
approached  by  only  the  values  for  N- 
nitroso-methylbenzylamine  (3.10)  and 
N-nltrosomethy  l-(  2.phenylethy  1  )amlne 
(3.01).  Hence.  N-nltrosodiethylamine 
can  reasonably  be  considered  to  be  one 
of  the  most  carcinogenic  nitrosamines. 
It  is  therefore  appropriate  to  base  the 
water  criterion  number  for  any  indi- 
vidual nltrosamine  on  the  number  ob- 
tained for  N-nitrosodiethylamine.  viz, 
9.2  ng/1. 

This  criterion  number  has  been  de- 
rived by  considering  only  the  excess 


cancer  risk  Imposed  by  exposure  to 
contaminated  drinking  water,  fish,  and 
shellfish.  However,  the  average  daily 
intake  of  preformed  nitrosamines 
from  other  sources  (air.  diet,  and 
smoking)  is  estimated  to  be  in  the 
order  of  a  few  micrograms  per  day. 
There  Is  an  additional  and.  at  the 
present  time,  ill-defined  contribution 
to  the  body  burden  from  the  in  vivo 
nltrosation  of  precursors.  This  contri- 
bution has  been  variously  estimated  to 
range  from  a  few  micrograms  to  sever- 
al hundred  micrograms  dally.  Thus, 
present  evidence  suggests  that  control 
of  exposure  to  N-nitrosamines  should 
take  Into  account  both  preformed  ni- 


trosamines and  their  precursors  In  the 
environment. 

Under  the  Consent  Decree  In  NRDC 
V.  TraiTt,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (Including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Nitrosamines 
are  suspected  of  being  human  carcino- 
gens. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
tion of  nitrosamines  in  water  for  maxi- 
mum protection  of  human  health  is 
zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  Infeaslble  In  some 
cases  and  in  order  to  assist  the  Agency 
and  States  In  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  nitrosa- 
mines corresponding  to  several  incre- 
mental lifetime  cancer  risk  levels  have 
t)een  estimated.  A  cancer  risk  level 
provides  an  estimate  of  the  additional 
incidence  of  cancer  that  may  be  ex- 
pected in  an  exposed  population.  A 
risk  of  10'  for  example.  Indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100,000  people  ex- 
posed, a  risk  of  10~*  Indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria.  EPA  sUted  that  it  is 
considering  setting  criteria  at  an  Inter- 
im target  risk  level  of  lO',  10*  or  10"' 
as  shown  In  the  table  below. 


lUak  level*  and  eorreepondlnc  criteria' 


Exposure  aaaumptloaa  (per  day) 


10- 


10- 


10-* 


3  Uten  of  drinkiiK  water  and  (»nsumptlon  of  18.T 
grams  flah  and  shellfish^ 

N-nitro8odljnethylamlne 

N-nltrosodlethylamine 

N-nltroaodln-butylamlne .. 

N-nltroaopyrrolidlne 

Conaumptton  of  flah  and  sheUfiah  ooly: 

N-nltrosodlmethylamine _ 

N-nltroaodlethylamlne , 

N-nltroaodl-n-buty  lamlne .. 

N-nltroaopyrrolidlne «. 


(M/D 


.00030 

.000002 

.00013 

.0011 


(J«/1> 
.0016 


<l«/l> 


.0011 
.011 


.030 

.0003 

.013 

.11 


■Calculatiom  by  applying  a  modified  "one-hit"  extrapolation  model  described  in  the  raethoiogy  docu- 
ment to  the  animal  bloanay  data  presented  In  summary  of  pertiiwnt  data.  Since  the  extrapolation  model  Is 
linear  at  low  doses,  the  additional  lifetime  risk  Is  directly  proportional  to  the  water  concentration.  There- 
fore, water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multlpljrtng  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  In  the  table  by  factors  such  as  10,  100. 
1.000.  and  ao  forth. 

■Approximately  sero  percent  of  Nltrosamine  exposure  resulU  from  the  consumption  of  aquatic  organ- 
lams  which  exhibit  an  average  bloconcentratioo  potential  of  aero.  The  reroaining  100  percent  of  Nitroa- 
amlne  exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  nitrosamines.  (1)  CKXurrlng 
from  the  consumption  of  both  drink- 
ing water  and  aquatic  life  grown  In 
waters  containing  the .  corresponding 


nitrosamines  concentrations  and.  (2) 
occurring  solely  from  consumption  of 
aquatic  life  grown  in  the  waters  con- 
taining the  corresponding  nitrosa- 
mines concentrations.  Because  data  in- 
dicating other  sources  of  nitrosamines 


exposure  and  their  contributions  to 
total  body  burden  are  Inadequate  for 
quantitative  use,  the  figures  reflect  In 
Incremental  risks  associated  with  the 
Indicated  routes  only. 


Summary  of  Pertinent  Data 
Dnickery  (1967)'  summarized  a 
series  of  experiments  In  which  a  large 
series  of  nltrosamine  compounds  were 
given  to  B-D  rats  for  a  lifetime.  He 
found  that  the  incidence  of  liver 
tumors  increased  with  daily  dose,  d. 
and  that  the  median  time  when 
tumors  were  obsered.  t^,  was  less  at 
higher  doses  and  the  relationship  be- 
tween d  and  U,  was  d(t«)2.3  =  k,  where 
k  is  a  constant  equal  to  O.SlxlO^nM/ 
kg/day  when  tjo  is  expressed  in  units  of 
days.  The  extrapolation  model  used 
the  dose  units  of  mg/kg/day  and  the 
time  units  of  fractions  of  a  lifetime. 
Converting  k  to  these  units  by  using 
728  days  as  the  lifetime  and  a  molecu- 
lar weight  of  74  mg/mM  gives  the  fol- 
lowing: 

k=0.81  X  lO^nM/kg/day  x74  mg/ 
inM  =  0.3027r 
(738)  2.2 

Therefore  the  parameters  of  the 
dose-response  model  are: 

nt/N,=0.05 

n./N.-0 

w  =  0.3Skc 

L= 728  days 

•n  =  0.30271 

R>=0 

The  result  is  that  the  water  concen- 
tration should  be  less  than  0.026  mi- 
crograms per  liter  in  order  to  keep  the 
individual  lifetime  risk  below  10"*^ 

Dnickery.  et  al.  (1963)'  administered 
diethylnitrosamine  to  B-D  rats  via 
drinking  water  in  nine  dose  groups 
ranging  from  .075  to  14.2  mg/kg/day. 

They  found  that  the  Incidence  of 
liver  tumors  Increased  with  dally  dose, 
d,  and  that  the  median  time  when 
tumors  were  observed,  t«,  was  less  at 
higher  doses  and  the  relationship  be- 
tween d  and  U.  was  d(t«)»'=k.  where  k 
Is  a  constant.  At  a  dose  of  0.6  mg/kg/ 
day  the  Incidence  of  tumors  reached 
50  percent  (30  animals  with  liver 
tumors  out  of  60  animals  initially)  at 
355  days.  Using  a  bioaccumulation 
factor  of  zero  the  parameters  of  the 
extrapolation  model  are: 

n,  =  30 

N,=60 

nc/N.=0 

Le  =  355days 

le  =  35S  days 

d  =  0.6fng/kc/day 

w  =  0.28kg 

L= 730  days 

m  =  2.3  instead  of  3  in  the  standard  model 

dt- =0.6  (3dd/730»'=  0.114 

R=0 

The  result  is  that  the  water  concen- 
tration should  be  less  than  0.0092  mi- 
crograms per  liter  in  order  to  keep  the 
individual  lifetime  risk  below  10~'. 


'Druckrey.  H..  et  al.  1967.  Organotropic 
carcinogenic  action  of  65  different  N-nitroso 
compounds  In  BD  rats.  Z.  Krebsforsch. 
69:103. 

•Druckrey.  H.  et  al.  1963.  QuantiUtive 
analysis  of  the  carcinogenic  action  of  dieth- 
ylnitrosamine. Arzneimittel-Forsch.  13:841. 


NOTICES 

Bertram  and  Crain  (1970)*  adminis- 
tered dlbutylnltrosamlne  via  drinking 
water  to  C57BL/6  mice  at  dose  levels 
of  about  8  and  30  mg/kg/day  until  the 
animals  became  moribund  or  died. 
They  found  that  all  of  the  179  animals 
reaching  autopsy  had  tumors  of  the 
bladder  of  esophagus  except  three, 
which  had  tumor  induction  at  either 
site  was  the  males  given  7.6  mg/kg/ 
day,  where  the  mean  tumor  induction 
time  was  261  days.  Assuming  a  bioac- 
cumulation factor  of  zero,  the  param- 
eters of  the  extrapolation  model  are: 

n./N,=0.5 

N./n,=0 

Le  =  261  days 

le  =  261  days 

d  =  7.6  mg/kg/day 

L=728  days 

w=.028kg 

R=) 

The  result  is  that  the  water  concen- 
tration should  be  less  than  0.013  mi- 
crograms per  liter  in  order  to  keep  the 
individual  lifetime  risk  below  10~'. 

Preussman,  et  al.  (1977)'  found  a 
dose-related  incidence  of  hepatocellu- 
lar carcinomas  in  Sprague-Dawley  rats 
Jn  a  lifetime  feeding  study  at  levels  of 
0.3.  1.0,  3.0,  and  10  mg/kg/day.  The 
total  tumor  incidence  was  equal  to 
controls  at  the  0.3  mg/kg/day  level, 
but  was  46,  84  and  32  percent  at  the 
successively  higher  doses.  Animals  at 
the  highest  dose  had  a  smaller  tumor 
incidence  because  of  early  deaths  from 
pneumonia.  At  3  mg/kg/day  the  inci- 
dence of  liver  tumors  was  31/38  where- 
as the  61  controls  had  no  tumors. 
With  a  negligible  fish  accumulation, 
the  parameters  of  the  dose-response 
model  are: 

nt=3l 

N,=38 

n,=0 

N.=61 

lje=l04  weeks 

le=104  weeks 

d  =  3  mg/kg/day 

w=0.35  kg 

L=104  weeks 

R=0 

The  result  is  that  the  water  concen- 
tration should  be  less  than  0.11  micro- 
grams per  liter  in  order  to  keep  the  in- 
dividual lifetime  risk  below  10~'. 

pen  TACHLOROPHEIf  OL 

Criteria  Summary: 

Freshwater  Agnatic  Life 

For  pentachlorophenol  the  criterion 
to  protect  freshwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  Is  6.2ng/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  14^g7l  at  any  time. 


•Bertam,  J.  S..  and  A.  W.  Craig.  1970.  In- 
duction of  bladder  tumours  in  mice  with  di- 
butylnitrosamine.  Br.  Jour.  Chancer.  24:352. 

'Preussmann.  R..  et  al.  1977.  Carcinogen- 
icity of  N-nitrosopyrroIidine:  dose-response 
study  in  rats.  Z.  Krebsforsch.  90:161. 
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Salttoater  Aquatic  Life 

For  pentachlorophenol  the  criterion 
to  protect  saltwater  aquatic  life  as  de- 
rived using  the  Guidelines  Is  3.7fxg/l  as 
a  24-hour  average  and  the  concentra- 
tion should  not  exceed  8.5fig/l  at  any 
time. 

Human  Health 

For  the  protection  of  human  health 
from  the  toxic  properties  of  pentach- 
lorophenol ingested  through  water 
and  through  contaminated  aquatic  or- 
ganisms, the  ambient  water  quality 
criterion  Is  determined  to  be  140fig/l. 

Basis  for  Criteria: 

Freshwater  A<iuatic  Life 

The  absence  of  chronic  toxicity  data 
and  the  incomplete  picture  of  the  ef- 
fects of  pH  on  the  toxicity  of  PCP 
render  the  establishment  of  a  water 
quality  criterion  for  PCP  rather  uncer- 
tain. A  concentration  of  l.S/ig/l  may 
inhibit  fish  growth  slightly.  In  addi- 
tion, complete  chlorosis  of  algae  was 
reported  at  7.5/ig/l. 

No  freshwater  criterion  can  be  de- 
rived for  pentachlorophenol  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either* 
value  Is  available. 

ita    for    pentachlorophenol    and 
irater  organisms  can  be  used  to  es- 
timate a  criterion. 

For  pentachlorophenol  and 
saltwater  organisms.  0.44  times  the 
Final  Acute  Value  Is  less  than  the 
Final  Chronic  Value  derived  from  re- 
sults of  a  life  cycle  test  with  the 
sheepshead  miimow.  Therefore,  a  rea- 
sonable estimate  of  a  criterion  for  pen- 
tachlorophenol and  freshwater  organ- 
isms would  be  0.44  times  the  Final 
Acute  Value. 

The  maximum  concentration  for 
pentachlorophenol  is  the  Final  Acute 
Value  of  14^g/l  and  the  estimated  24- 
hour  average  concentration  Is  0.44 
times  the  Final  Acute  Value.  A  10  per- 
cent reduction  In  growth  of  sockeye 
salmon  was  observed  at  a  concentra- 
tion of  3.5^g/l,  a  concentration  slight- 
ly lower  than  the  24-hour  average  con- 
centration. K  is  felt  that  additional 
data  on  adverse  effects  at  these  con- 
centrations are  needed  before  lowering 
the  criterion. 

For  pentachlorophenol  the  criterion 
to  protect  freshwater  aquatic  life  as 
derived  using  procedures  other  than 
the  Guidelines  is  6.2fi.g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  14^g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures: 
Final  Fish  Acute  Value =25Kg/l 
Pinal  Invertebrate  Acute 

Value =14ttg/l 
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Pinal  Acute  Value  =  14>tg/l 

Final  Pish  Chronic  Value = not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value  =  not  available 

Pinal  Plant  Value  =  7.5ng/l 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  7.5>ig/l 

0.44  X  Pinal  Acute  Value  =  6.2^8/1 

Saltwater  Aquatic  Life 

The  maximum  concentration  of  pen- 
tachlorophenol  is  the  Pinal  Acute 
Value  of  8.5>ig/l  and  the  24-hour  aver- 
age concentration  is  0.44  times  the 
Pinal  Acute  Value.  No  important  ad- 
verse effects  on  saltwater  aquatic  or- 
ganisms have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

Por  pentachlorophenol  the  criterion 
to  protect  saltwater  aquatic  life  as  de- 
rived using  the  Guidelines  is  3.7fig/l  as 
a  24-hour  average  and  the  concentra- 
tion should  not  exceed  8.5)ig/l  at  any 
time. 

SummaTy  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures. 
Pinal  Pish  Acute  Value  =  25fig/l 
Pinal  Invertebrate  Acute 

Value -8.5ng/l 
Pinal  Acute  Value  =  8.5ng/l 
Pinal  Pish  Chronic  Value  =  9.6>ig/l 
Pinal  Invertebrate  Chronic 

Value  =  not  available 
Pinal  Plant  Value =290^g/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Pinal  Chronic  Value  =  9.6ng/l 
0.44  X  Pinal  Acute  Value  =  3.7fig/l 

Human  Health 

Based  on  available  and  cited  litera- 
ture, PCP  is  not  considered  to  be  car- 
cinogenic. 

A  criterion  can  be  calculated  using 
the  data  from  the  chronic  toxicity 
studies.  Using  a  NOEL  of  3  mg/kg  for 
low  non-phenolic  PCP  and  applying  a 
0.01  amimal  to  human  uncertainty 
factor  the  upper  limit  for  non-occupa- 
tional daily  exposure  is  0.03  mg/kg  or 
2.10  mg/70  kg  person. 

Por  the  purposes  of  establishing  a 
water  quality  criterion,  human  expo- 
sure to  PCP  is  considered  to  be  based 
on  ingestion  of  2  liters  of  water  and 
18.7  g  of  fish.  The  amount  of  water  in- 
gested is  approximately  100  times 
greater  than  the  amount  of  fish  con- 
sumed. However,  fish  bioaccumulate 
PCP  from  water  by  a  factor  of  58  and 
thus  contain  about  half  as  much  PCP 
per  gram  as  water. 

With  these  considerations  in  mind, 
the  following  equation  has  been  estab- 
lished: I 


NOTICES 

2.10  mg  =  limit  on  daily  exposure  for  a  70 

mg  person  (ADD 
2  L=  amount  of  drinking  water  consumed 
0.0187  m«^  amount  of  fish  consumed 
58  =  bioaccumulation  (actor 


Solving  for  X: 


X  =  0.68mg/1 


Thus,  1.4  mg  of  the  ADI  can  be  ob- 
tained from  2L  of  drinking  water  and 
0.7  mg  from  ingested  fish. 

Present  food  residues  of  PCP  are  re- 
ported to  be  0  to  10>ig/kg  and  one 
report  of  0.06ng/kg  in  water.  These 
levels  are  well  below  the  criterion  and 
total  daily  general  population  expo- 
sures are  less  than  1  percent  of  the 
calculated  maximum  value  based  on 
toxicologic  considerations. 

It  should  be  noted  that  the  criterion 
recommended  in  this  document  Is 
based  on  a  NOEL  of  low  non-phenolic 
PCP.  a  compound  found  to  be  non-car- 
cinogenic at  the  dosages  tested.  How- 
ever. NCI  is  presently  conducting  stud- 
ies on  the  carcinogenicity  of  PCP  con- 
taminants, hexachloro-p-dloxln,  and 
octachloro-p-dloxln.  the  results  of 
which  are  not  yet  available.  The  re- 
sults of  these  studies  should  be  evalu- 
ated before  any  EPA  regulatory  stand- 
ards are  established. 

SEXENIUM 

Criteria  Summary: 

Freshwater  Aquatic  Life 

Por  selenium  the  criterion  to  protect 
freshwater  aquatic  life,  as  derived 
using  procedures  other  than  the  guide- 
lines, is  9.7fig/l  as  a  24-hour  average 
and  the  concentration  should  never 
exceed  22ng/l  at  any  time. 

Saltwater  Aquatic  Life 

Por  seleniimi  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
the  Guidelines  Is  4.4fig/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  10>ig/l  at  any  time. 


Human  Health 


I 


Where: 


2L-X  +(0.0187x58)-x  =2.10  mg 


Por  the  protection  of  human  health 
from  the  toxic  properties  of  selenium 
Ingested  through  water  and  through 
contaminated  aquatic  organisms,  the 
ambient  water  criterion  is  determined 
to  be  lOfig/1. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

To  derive  the  criterion  for  selenium, 
the  maximum  concentration  Is  the 
Pinal  Acute  Value  of  22>ig/l  and  the 
24-hour  average  concentration  Is  0.44 
times  the  F^nal  Acute  Value.  No  im- 
portant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 


Summxirv  of  Available  Data 

Pinal  Pish  Acute  Value  =  940fig/l 
Pinal  Invertebrate  Acute 

Value  =  22>ig/l 
Pinal  Acute  Value  =  22ng/l 
Pinal  Pish  Chronic  Value  =  16>ig/l 
Pinal  Invertebrate  Chronic 

Value  =  47>ig/l 
Pinal  Plant  Value  =  50ng/l 
Residue  Limited  Toxicant 

Concentration  =  not  available 
Pinal  Chronic  Value  =  16ng/l 
0.44  X  Pinal  Acute  Value  =  9.7ng/l 
To  derive  the  criterion  for  selenium. 

the    maximum    concentration    is    the 

Pinal  Acute  Value  of  22ng/l  and  the 

24-hour  average  concentration  is  0.44 

times  the  Pinal  Acute  Value. 

Saltwater  Aquatic  Life 

To  derive  the  criterion  for  selenium, 
the  maximum  concentration  Is  the 
Pinal  Acute  Value  of  lOjig/l  and  the 
24-hour  average  concentration  is  0.44 
times  the  Pinal  Acute  Value.  No  Im- 
portant adverse  effects  on  saltwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  are  expressed  In  terms 
of  selenliun. 

Pinal  Pish  Acute  Value  =  990fig/l 

Pinal  Invertebrate  Acute 

Value  =10^g/l 

Pinal  Acute  Value  =  10ng/l 

Pinal  Pish  Chronic  Value  =  not  avail- 
able 

Pinal  Invertebrate  Chronic 

Value  =  26^g/l 

Pinal  Plant  Value  =  7.900fig/l 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  26>ig/l 

0.44  X  Pinal  Acute  Value  =  4.4>tg/l 

Human  Health 

The  question  of  the  carcinogenic  po- 
tential for  Ingested  selenium  has  been 
reviewed  In  recent  years  by  the  Na- 
tional Academy  of  Sciences  while  stud- 
ies by  the  National  Cancer  Institute 
have  added  new  but  inconclusive  evi- 
dence to  the  issue.  The  Academy 
states  that  although  the  1962  drinking 
water  standard  was  recommended  at 
lO^g/1  because  of  evidence  that  seleni- 
um was  carcinogenic  In  animal  studies, 
"a  current  literature  review  of  animal 
studies  does  not  support  this  conten- 
tion". 

An  NCI  bioassay  of  selenium  disul- 
fide at  100  mg  per  kilogram  (equiva- 
lent to  400  ppm  of  selenium  alone)  has 
reported  the  induction  of  hepatocellu- 
lar carcinomas  In  female  mice.  This  is 
consistent  with  an  earlier  report  by 
Nelson,  et  al..  that  seleniferous  grains 


and  ammonium  potassiimi  selenide  at 
10  ppm  Induced  liver  tumors  In  rats. 
However  several  Inconclusive  and  neg- 
ative carcinogenesis  studies  of  selenite 
and  selenate  compounds  ranging  from 
2-15  ppm  have  been  reported  since 
Nelson's  work. 

The  carcinogenicity  of  selenium 
compounds  is  a  complex  Issue  because: 

(1)  There  Is  evidence  that  selenates, 
selenltes.  and  selenldes  at  non-toxic 
levels  Inhibit  the  development  of  spon- 
taneous tumors,  protect  against  the  in- 
duction of  tumors  by  known  carcino- 
gens, counteract  the  promotion  of 
tumors  in  mouse  skin  Inltiator-promo- 
tor  experiments,  and  inhibit  the  muta- 
genic action  of  chemicals  in  bacteria; 

(2)  human  cancer  mortality  at  several 
organ  sites  appears  to  be  negatively 
correlated  with  estimated  selenium  di- 
etary intake  and  blood  selenium  levels, 
according  to  a  tabulation  of  data  from 
several  countries;  (3)  even  at  moderate 
concentrations  (5-10  ppm)  of  selenates 
and  selenltes  the  chronic  toxicity  is 
high,  and  this  toxicity  interferes  with 
the  development  of  tumors  because  of 
early  deaths:  (4)  the  aqueous  solubility 
and  therefore  the  availability  of  dif- 
ferent selenium  compounds  for  ab- 
sorption from  the  GI  tract  is  markedly 
variable;  (5)  low  concentrations  of  se- 
lenium (0.01  to  0.1  ppm  In  the  diet) 
appear  to  be  nutritionally  essential; 
and  (6)  the  reports  of  the  chronic  tox- 
icity studies  are  difficult  to  compare 
because  of  the  large  number  of  differ- 
ent selenium  compounds  studies,  the 
dependence  of  tumor  induction  on 
changes  in  protein  and  selenium  levels 
In  the  diet  and  the  incomplete  histo- 
pathological  examination  performed 
in  many  of  the  available  studies. 

For  these  reasons  it  does  not  seem 
reasonable  to  use  carcinogenic  toxicity 
and  risk  as  a  basis  for  health  criteria 
without  additional  research. 

Obviously,  one  of  the  major  factors 
involved  In  estimation  of  the  minimum 
dose  of  selenium  required  to  produce 
chronic  toxicity  in  man  or  animals  is 
the  criteria,  or  definition,  of  chronic 
toxicity.  The  National  Research  Coun- 
cil has  reviewed  the  literature  in  an  at- 
tempt to  establish  a  "no-effect"  dose 
level  for  selenium  and  thus  arrive  at 
some  conclusion  concerning  the  level 
in  water  that  can  be  expected  to  injure 
man.  From  this  review,  they  found 
that  the  growth  rate  for  rats  fed  a 
normal  diet  was  inhibited  if  exposed  to 
4  to  Sftg/g  of  selenium  in  the  diet. 
Only  Iftg/g  of  selenium  in  the  diet  was 
required  to  reduce  growth  in  rats  fed  a 
diet  severely  deficient  In  vitamin  E. 
Hadjlmarkos  has  demonstrated  In  rats 
that  selenium  added  to  drinking  water 
at  a  level  as  low  as  2.3  mg/1  during 
tooth  development  increases  the  inci- 
dence of  caries.  The  National  Re- 
search Council  suggests  that  if  histo- 
pathologic observations  are  used  as 


NOTICES 

the  criteria  for  chronic  toxicity  that 
Ijig/g  of  seleniimi  In  the  diet  or  1  mg,'l 
Lf  selenliun  in  drinking  water  may  be 
shown  to  be  sufficient  to  produce  tox- 
icity. However,  it  is  recognized  that 
the  physiologic  significance  of  the 
findings  may  not  be  clear,  and  the 
same  may  be  said  for  biochemical  pa- 
rameters Indicating  the  even  lower 
levels  can  be  toxic. 

The  amount  of  selenium  needed  to 
prevent  deficiency  diseases  In  animals 
is  very  small;  O.l^g/g  in  the  diet  is  a 
nutritional  adequate  level  for  most 
species.  Such  a  level  translates  Into  a 
human  requirement  of  about  60  to  120 
micrograms  per  day  depending  on  the 
biologic  availability  In  the  diet,  a  per- 
son's physiologic  status  with  regard  to 
other  nutrients,  and  other  factors. 

It  is  estimated  that  on  the  average, 
adults  intake  roughly  130  to  ISO^ig  of 
selenium  per  day  from  food.  Levander 
has  estimated  that  an  average  six 
month  old  Infant  consumes  28^g  of  se- 
lenium per  day  from  food. 

The  uneven  distribution  of  selenium 
in  the  soils  of  the  United  States  could 
conceivably  cause  persons  living  in 
low-selenium  areas  and  consuming 
only  locally  produced  foods  to  develop 
a  low-selenium  state,  just  as  some  who 
live  in  high-selenium  areas  may  ingest 
excess  selenium.  However  most  nutri- 
tional authorities  agree  that  there  is 
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currently  no  evidence  of  selenium  defi- 
ciency in  human  populations  in  the 
United  States,  probably  because  of  In- 
terregional food  shipment  that  charac- 
terizes our  present-day  food  supply. 

Hence,  there  is  no  need  to  use  water 
as  a  vehicle  for  supplementing  the 
diets  of  the  general  population. 

In  consideration  of  the  probable  Im- 
portance selenium  plays  in  the  human 
diet,  and  the  varied  but  definite  expo- 
sure potential  from  food  Intake,  drink- 
ing water  and  other  sources,  the  strat- 
egy for  Identifying  a  criterion  level  for 
ambient  waters  must  be  based  on  mini- 
mizing the  likelihood  of  contributing  a 
sufficient  amount  of  selenium  that 
would  Increase  an  average  total  expo- 
sure above  a  selected  toxic  level. 

The  growth  inhibition  with  vitamin 
E  deficiency  would  be  the  candidate  of 
first  choice  for  toxicity  effect  and  ex- 
trapolation Into  human  effects.  How- 
ever, the  vitamin  E  circumstance 
would  be  a  special  situation  for  the 
average  population  and  therefore  the 
increased  incidence  of  dental  caries  at 
2.3  mg/1  becomes  the  targeted  effect 
for  extrapolation  to  humans. 

If  it  is  assumed  that  rats  consume  10 
percent  of  their  body  weight  per  day 
during  their  growth  period,  the  toxic 
effect  (incidence  of  dental  caries)  Is 
demonstrated  at  levels  of  selenium  as 
low  as  16  mg  selenium  intake  per  day. 


2.3  ng  seleniuo  "2.3  mg^  feed 
Assuming  300gr  rat; 


feed  Intake 


anljnal  dose  >■ 


2.3  nt^  X  102  (300gr)  -  69  x  10"^in?:  Sg 
kg  day 


69  X  lO"^  mg 
day 
300gr 


0.23  mg  Se 
kg  body  uC 


equivalent 
human  dose 


0.23  mg  Se  x  70  kg  man  =  16.1  mg  Se 
kg  body  vt  ' 


Thus,  the  equivalent  human  dose  for 
Incidence  of  dental  caries  is  16.1 

mgSe 
day 

Por  comparison  purposes  a  similar 
calculation  for  the  growth  inhibition 
under  vitamin  E  deficiency  is 

7  mgSe 
day 

Summary  of  Pertinent  Data 

In  summary,  the  minimum  toxic 
daily  dose  is  16,100  micrograms  and 
the  average  daily  dietary  Intake  is  130 
to  150  micrograms  leaving  a  difference 


of  15,950  micrograms.  Populations 
living  in  seleniferous  areas  may  be  ex- 
posed to  much  higher  levels  of  seleni- 
um both  in  the  food  and  water.  Since 
little  is  known  concerning  the  mini- 
mum toxic  dose  in  humans  and  there 
is  uncertainty  about  the  carcinogenic 
potential  of  Se,  it  does  not  seem  rea- 
sonable to  permit  the  level  in  water  to 
be  more  than  ten  to  twenty  percent  of 
the  dietary  level.  If  the  maximum 
water  contribution  is  set  at  13  to  30.0 
micrograms  per  day.  the  total  level  (di- 
etary and  water)  will  be  well  below  the 
estimated  minimum  toxic  dose.  Assum- 
ing that  the  average  Individual  con- 
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sumes  2  liters  of  drinking  water  per 
day.  18.7  gnms  of  fish,  and  that  the 
bioaccumulation  factor  for  fish  is  18. 

Criterion  Level  = 


NOTICES 

the  estimated  level  for  water  is  calcu- 
lated as  follows: 


13 


2   +    (0.0187)    18 


=   5.56  ;jg/liter 


or 


30.0 


2   +    (0.0187)    18 


=   12.84 


>ig/l 


Iter 


Based  on  these  calculations  it  ap- 
pears that  the  U.S.  Environmental 
Protection  Agency  Drinking  Water 
Standard  of  10>ig/liter  is  probably  an 
appropriate  ambient  criterion  level  to 
protect  the  health  of  the  U.S.  popula- 
tion. 

SILVER 

Criteria  Summary: 

Freshwater  AQuatic  Life 

For  silver,  the  criterion  to  protect 
freshwater  aquatic  life  derived  using 
the  Guidelines,  is  0.0090Mg/l  as  a  24- 
hour  average  and  the  concentration 
should  not  exceed  1.9^g/l  at  any  time. 

Saltwater  AQuatic  Life 

For  silver,  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
the  Guidelines  is  0.26^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  0.58^g/ 1  at  any  time. 

Human  Health 

For  silver,  the  criterion  to  protect 
human  health  from  the  toxic  proper- 
ties of  silver  ingested  through  water 
and  through  contaminated  aquatic  or- 
ganisms is  lO^g/1. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of 
silver  is  the  Final  Acute  Value  of 
1.9^g/l  and  the  24-hour  average  con- 
centration is  the  Pinal  Chronic  Value 
of  O.OOQOfig/l.  No  important  adverse 
effects  on  freshwater  aquatic  organ- 
isms have  been  reported  to  be  caused 
by  concentrations  lower  than  the  24- 
hour  average  concentration. 

For  silver  the  criterion  to  protect 
freshwater  aquatic  life  as  derived 
using  the  Guidelines  is  0.0090^g/l  as  a 
24-hour  average  and  the  concentration 
should  not  exceed  1.9>ig/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are  expressed  in 
terms  of  silver. 

Pinal  Pish  Acute  Value =5.6fig/l 

Final  Invertebrate  Acute 

Value  =1.9fig/l 

Pinal  Acute  Value  =  1.9>ig/l 


Pinal  Pish  Chronic  Value =0.0090^g/ 
1 

FHnal  Invertebrate  Chronic 

Value  =  not  available 

Pinal  Plant  Value  =  10>ig/l 

Residue  Limited  Toxicant  Concen- 
tration =  not  available 

Pinal  Chronic  Value  =  0.0090>ig/l 

0.44  X  Pinal  Acute  Value  =  0.84fig/l 

Saltwater  Aquatic  Life 

The  maximum  concentration  of 
silver  is  the  Pinal  Acute  Value  of 
CSSfig/l  and  the  24-hour  average  con- 
centration is  0.44  times  the  Final 
Acute  Value  of  0.26;xg/l.  No  important 
adverse  effects  on  saltwater  aquatic 
organisms  have  been  reported  to  be 
caused  by  concentrations  lower  than 
the  24-hour  average  concentration. 

For  silver,  the  criterion  to  protect 
saltwater  aquatic  life  as  derived  using 
the  Guidelines  is  0.26ng/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  0.58fig/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures.  All 
concentrations  herein  are  expressed  in 
terms  of  silver. 

Final  Pish  Acute  Value  =  not  availa- 
ble 

Pinal  Invertebrate  Acute 

Value  =  0.58fig/l 

Pinal  Acute  Value  =  0.58^g/l 

Pinal  Pish  Chronic  Value  =  not 
available 

Pinal  Invertebrate  Chronic  Value  = 
3.6^/1 

Pinal  Plant  Value  =  130>ig/l 

Residue  Limited  Toxicant 

Concen>tration=not  available 

Final  Chronic  Value  =  3.6^g/l 

0.44  X  Final  Acute  Value  =  0.26fig/l 

Human  Health 

None  of  the  carcinogenicity  studies 
mentioned  in  the  criteria  document 
are  acceptable  for  extrapolation  to 
drinking  water  by  use  of  the  linear, 
non-threshold  model  (see  Methodolo- 
gy Document).  No  study  demonstrat- 


ing carcinogenicity  of  silver  has  met 
all  of  the  criteria  described  in  40  CFR 
162.11  (a)  ii.  A  or  43  PR  163.83-2bc  re- 
garding appropriate  route,  chemical 
form,  number  of  animals,  histologic 
examination  of  organs  and  all  obvious 
lesions,  concurrently  run  control 
group,  etc. 

Data  on  Human  Effects:  Although 
numerous  references  to  the  health  ef- 
fects of  silver  on  humans  are  available, 
relatively  little  toxicological  or  epide- 
miological data  have  been  reported  in 
the  past  30  years.  The  primary  health 
effect  reported  is  argyria,  the  unsight- 
ly blue-gray  discoloration  of  the  skin 
(and  other  organs)  that  develops  after 
repeated  exposures  to  silver  com- 
pounds. (It  is  rarely  seen  today).  The 
current  drinking  water  standard  of  50 
^g/1  was  designed  to  protect  against 
argyria. 

Extrapolations  from  Animal  Data: 
In  ten  experiments  on  chronic  inges- 
tion by  a  limited  number  of  rats  (rab- 
bits included  in  one  study)  of  drinking 
water  containing  50  to  20.000  ^g/1 
silver  ions,  effects  were  not  observed 
in  rats  ingesting  silver  at  less  than  400 
lig/\.  However,  in  four  studies,  some 
physiological  effect  was  noted  at  400 
or  500  >ig/l  of  silver.  Thus,  for  the  pur- 
pose of  developing  a  criterion  for 
silver  based  on  animal  studies  of  rea- 
sonable quality,  the  following  calcula- 
tion may  be  made: 

(0.2  mg/l)  (0.035  l/day  *) =0.023  mg/kc/day 
0.3  kt" 

0.033  mg/kg/dmyxTO  kg/adult  human 
inale=1.8  mg/day 

*  Estimated  volimie  of  water  consumed  by 
raU. 
**  Estimated  weight  of  one  rat. 

A  safety  factor  of  10  to  100  is  indi- 
cated here,  based  on  several  factors: 

The  National  Academy  of  Sciencies 
guidelines: 

Some  valid  experimental  results  are 
available  for  prolonged  human  inges- 
tion with  no  Indication  of  carcinogen- 
icity, but  data  are  less  than  complete. 

The  water  consumption  rate  for  rats 
is  considerably  higher  than  that  for 
humans  on  equivalent  body  weight 
basis. 

The  retention  rate  of  silver  In 
humans  versus  that  in  rats  is  uncer- 
tain. 

While  silver  had  not  been  found  to 
be  carcinogenic  by  normal  intake 
routes  some  evidence  exists  that  it 
may  have  carcinogenic  activity  when 
implanted  as  a  solid  or  have  activity  as 
a  promoter  for  other  carcinogens. 

Application  of  a  safety  factor  of  100 
yields  a  concentration  of  6  >ig/l,  i.e. 


'**'  "g/^^y   =   0-O'<""9/day';   0.OO3   mg/l   =     8  ^^g/l 
(100)    2    L       '  2L 


Because  of  the  inherent  uncertainties 
in  such  a  calculation,  a  value  of  10  fig/ 
1  silver  in  water  is  chosen  as  the  crite- 
rion level  for  protection  of  human 
health. 

2,3,7.8-TETRACHLORODIBENZO-P-DIOXIN 

Criteria  Summary: 

Freshwater  Aquatic  Li/e 

For  freshwater  aquatic  life,  no  crite- 
rion for  2,3.7,8-tetrachlorodibenzo-p- 
dioxin  can  be  derived  using  the  Guide- 
lines, and  there  are  insufficient  data 
to  estimate  a  criterion  using  other  pro- 
cedures. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  can  t>e  derived  using  the  Guide- 
lines, and  there  are  insufficient  data 
to  estimate  a  criterion  using  other  pro- 
cedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  TCDD 
through  Ingestion  of  water  and  con- 
taminated aquatic  organisms,  the  am- 
bient water  concentration  is  zero.  Con- 
centrations of  TCDD  estimated  to 
result  in  additional  lifetime  cancer 
risks  ranging  from  no  additional  risk 
to  an  additional  risk  of  1  in  100.000  are 
presented  in  the  Criterion  Formula- 
tion section  of  this  document.  The 
Agency  is  considering  setting  criteria 
at  an  interim  target  risk  level  in  the 
range  of  10"',  10'*,  or  10"'  with  corre- 
sponding criteria  of  4.55  xlO~'  fig/l, 
4.55xlO-Vg/l,  and  4.55xl0-»>ig/l.  re- 
spectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

Although  few  data  are  available  for 
this  compound,  sufficient  information 
exists  to  indicate  a  potential  high  envi- 
ronmental hazard.  A  variety  of  aquatic 
organisms  bioconcentrated  2,3,7,8-te- 
trachlorodibenzo-p-dioxin  to  20,000 
times  or  more.  When  coho  salmon 
were  exposed  for  96  hours  and  placed 
in  uncontaminated  water  for  observa- 
tion over  a  60-day  period,  there  was  12 
percent  mortality  of  those  fish  ex- 
posed to  0.000056  ^g/1. 

No  freshwater  criterion  can  be  de- 
rived for  2,3.7.8-tetrachlorodibenzo-p- 
dioxin  using  the  Guidelines  because 
no  Pinal  Chronic  Value  for  either  fish 
or  invertebrate  species  or  a  good  sub- 
stitute for  either  value  is  available, 
and  there  are  insufficient  data  to  esti- 
mate a  criterion  using  other  proce- 
dures. 

Summary  of  Available  Data 

Final  Fish  Acute  Value = not  availa- 
ble 


NOTICES 

Pinal  Inverterbrate  Acute 

Value = not  available 
Pinal  Acute  Value = not  available 
Pinal  Chronic  Value = not  available 
Final  Invertebrate  Chronic 

Value = not  available 
Pianl  Plant  Value  ==  not  available 
Residue  Limited  Toxicant  Concen- 
tration =not  available 
Final  Chronic  Value  =  not  available 
0.44  x  Final  Acute  Value = not  availa- 
ble 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  2.3.7.8-tetrachlorodibenzo-p-dioxin 
using  the  Guidelines  because  no  Pinal 
Chronic  Value  for  either  fish  or  inver- 
tebrate species  or  a  good  substitute  for 
either  value  is  available,  and  there  are 
insufficient  data  to  estimate  a  crite- 
rion using  other  procedures. 

Summary  of  Available  Data 

None  available. 

Human  Health 

Basis  and  Derivation  of  Criteria. 
TCDD  is  an  extremely  toxic  com- 
pound exhibiting  acute,  subchronic 
and  chronic  effects  in  animals  and 
humans.  The  liver  appears  to  be  the 
target  organ  of  acute  exposure.  Reten- 
tion of  TCDD  by  the  liver  indicates 
that  it  apparently  undergoes  little  or 
no  metabolism. 

Acute  effects  of  exposure  include 
chloracne,  prophyria  cutanea  tarda, 
hepatotoxicity.  psychological  alter- 
ations, wieght  loss,  thymic  atrophy, 
thromboctopenia.  suppression  of  cellu- 
lar immunity  and  death.  TCDD  is  ter- 
atogenic and  fetotoxic.  Oral  exposure 
of  pregnant  rats  to  0.125  to  2.0^g 
TCDD/kg/day  produced  fetal  mortal- 
ity, fetal  intestinal  hemorrhage  and 
both  early  and  late  resorptions.  There 
was  found  an  increased  iacidence  of 
cleft  palate  when  pregnant  mice  were 
given  TCDD  doses  of  1.0/ig/kg/day  for 
10  days  during  gestation.  TCDD  has 
been  shown  to  be  mutagenic  in  three 
bacterial  systems  and  a  potent  inducer 
of  hepatic  and  renal  micosomal  drug 
metabolizing  enzmes. 
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The  carcinogenic  potential  of  te- 
trachlorodibenzo-p-dioxin  has  been  es- 
tablished by  the  findings  of  two  feed- 
ing' studies.  One  study  found  that 
Spargue-Dawley  rats  fed  dose  levels  of 
5  ppt  to  ppb  TCDD  had  a  significant 
excess  of  tumors  in  TCDD  treated  rats 
as  compared  to  the  controls.  Another 
feeding  study,  conducted  by  Kociba,  et 
al.,  (In  Press) '  using  the  same  strain 
of  rats  given  0.1,  0.01,  0.001  ftg  TCDD/ 
kg/day,  induced  a  statistically  signifi- 
cant excess  of  hepatocellular  carcino- 
ma in  treated  rats.  Based  on  these  two 
studies,  tetrachlorodibenzo-p-dioxin  is 
likely  to  be  a  human  caroinogen. 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  TCDD  is  sus- 
pected of  being  a  human  carcinogen. 
Because  there  is  no  recognized  safe 
concentration  for  a  human  carcinogen, 
the  recommended  concentration  of 
TCDD  in  water  for  maximum  protec- 
tion of  human  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  TCDD 
corresponding  to  several  incremental 
lifetime  cancer  risk  levels  have  been 
estimated.  A  cancer  risk  level  provides 
an  estimate  of  the  additional  incidence 
of  cancer  that  may  be  expected  in  an 
exposed  population.  A  risk  of  10~*  for 
example,  indicates  a  probability  of  one 
additional  case  of  cancer  for  every 
100.000  people  exposed,  risk  of  10"*  in- 
dicates one  additional  case  of  cancer 
for  every  million  people  exposed,  and 
so  forth. 

In  the  PEDE3IIAL  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10'*  10"»  or  10'^ 
as  shown  in  the  following  table. 


'Kociba.  et  al.  In  Press.  Toxic  and  App. 
Phar. 


Risk  levels  and  coirespondinc  criteria* 


Exposure  assumpUons  (per  day) 


10- 


10- 


10- 


2  liter  of  drinking  water  and  consumption  of  18.7 

grams  fish  and  shellfish' 

Consumption  of  fish  and  shellfish  only 


(|ig/l) 

0       4.55X10-* 

0       4.63x10-* 

44.S310X' 


(Mg/l) 

4.56x10  ■ 
4.6310x-• 


(Mg/U 


4.55x10-' 


'Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  described  in  the  Methodology  Docu- 
ment to  the  animal  bioassay  data  presented  in  Appendix  I  of  the  document.  Since  the  extrapolation  model 
is  linear  at  low  doses,  the  additional  lifetime  risk  is  directly  proportional  to  the  water  concentration.  TTiere- 
fore,  water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  dividing  one 
of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10,  100. 
1.000,  and  so  forth. 

'Approximately  98  percent  of  the  TCDD  exposure  results  from  the  consumption  of  aquatic  organisms 
which  exhibit  an  average  bicKoncentratlon  potential  of  5,800-fold.  The  remaining  2  percent  of  TCDD  expo- 
sure results  from  drinking  water. 
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Concentration  levels  were  derived  as- 
slming  a  lifetime  exposure  to  various 
amounts  of  TCDD.  ( 1 )  occurring  from 
the  consumption  of  both  drinliing 
water  and  aquatic  life  grown  in  waters 
containing  the  corresponding  TCDD 
concentrations  and.  (2)  occurring 
solely  from  comsumption  of  aquatic 
life  grown  in  the  waters  containing  the 
corresponding  TCDD  concentrations. 
Because  data  indicating  other  sources 
of  TCDD  exposure  and  their  contribu- 
tions to  total  body  burden  are  inad- 
equate for  quantitative  use.  the  fig- 
ures reflect  the  incremental  risks  asso- 
ciated with  the  indicated  routes  only. 

Summary  of  Pertinent  Data 

The  Kociba.  et  al.  study  of  Sprague- 
Dawley  rats  in  which  dioxin  was  added 
to  the  diet  at  a  concentration  of  0.1/ig/ 
kg/day  for  2  years  resulted  in  hepato- 
cellular carcinoma  in  11  of  49  treated 
females  whereas  only  I  of  86  controls 
had  hepatocellular  carcioma.  Using  a 
bioaccumulation  factor  5.800  the  pa- 
rameters of  the  extrapolation  model 
are: 

n,=ll 

N,  =  49 

n.=  l 

N.=86  , 

Le  =  24  months  I 

le  =  24  months 

d=10"*mg/kg/(lay 

w  =  0.37  kg 

L=34  months 

R=>5.800 

The  result  is  that  the  water  concen- 
tration should  be  less  than  4.55x10' 
micrograms  per  liter  in  order  to  keep 
the  individual  lifetime  risk  below  10~*. 

TriRACHLOROETHYLENE 

Criteria  Summary: 

Freshwater  Aquatic  Life 

For  tetrachloroethylene.  the  crite- 
rion to  protect  freshwater  aquatic  life, 
as  derived  using  procedures  other  than 
the  Guidelines,  is  aiO^g/l  as  a  24-hour 
average  and  the  concentration  should 
not  exceed  700^g/l  at  any  time. 

Saltwater  Aquatic  Life 

Per  tetrachloroethylene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  the  Guidelines  is  79mS/1 
as  a  24-hour  average  and  the  concen- 
tration should  not  exceed  180^g/l  at 
any  time. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  te- 
trachloroethylene through  Ingestion 
of  water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion is  zero.  Concentrations  of  tetrach- 


NOTICES 

loroethylene  estimated  to  result  in  ad- 
ditional lifetime  cancer  risks  ranging 
from  no  additional  risk  to  an  addition- 
al risk  of  1  in  100,000  are  presented  in 
the  Criterion  Formulation  section  of 
this  document.  The  Agency  is  consid- 
ering setting  criteria  at  an  interim 
target  risk  level  in  the  range  of  10' \ 
10"*,  or  10"'  with  corresponding  crite- 
ria of  2.0^g/l.  0.20^g/l.  and  0.020^g/l. 
respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  tetrachloroethylene  using 
the  Guidelines  because  no  Pinal 
Chronic  Value  for  either  fish  or  inver- 
tebrate species  or  a  good  substitute  for 
either  value  is  available. 

However,  results  obtained  with  te- 
trachloroethylene and  trichloroethy- 
lene  and  saltwater  and  freshwater  or- 
ganisms respectively  indicate  how  a 
criterion  may  be  estimated. 

For  tetrachloroethylene  and 
saltwater  organisms  and  for  trichlor- 
oethylene  and  freshwater  organisms 
the  Final  Chronic  Value  based  on  data 
for  invertebrate  species  is  greater  than 
0.44  times  the  Final  Acute  Value. 
Therefore,  it  seems  reasonable  to  esti- 
mate a  criterion  for  tetrachloroethy- 
lene and  freshwater  organisms  using 
0.44  times  the  final  Acute  Value. 

To  estimate  a  criterion  for  tetrach- 
loroethylene, the  maximum  concen- 
tration is  the  Final  Acute  Value  of 
700fig/l  and  the  24-hour  average  con- 
centration is  0.44  times  the  Final 
Acute  Value.  No  important  adverse  ef- 
fects on  freshwater  aquatic  organisms 
have  been  reported  to  be  caused  by 
concentrations  lower  than  the  24-hour 
average  concentration. 

For  tetrachloroethylene  the  crite- 
rion to  protect  freshwater  aquatic  life 
as  derived  using  procedures  other  than 
the  Guidelines  is  310fig/I  as  a  24-hour 
average  and  the  concentration  should 
never  exceed  700^g/l  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Pinal  Fish  Acute  Value  =  2.600>ig/l 

Final  Invertebrate  Acute 

Value  =  700>ig/l 

Pinal  Acute  Value =700>ig/l 

Pinal  Fish  Chronic  Value  =  not  avail- 
able 

Final  Invertebrate  Chronic 

Valuer  not  available 

Pinal  Plant  Value  =  greater  than 
820.0OO^g/l 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  greater  than 
820.000^g/l 

0.44  X  Pinal  Acute  Value  =  310>ig/1 


Saltwater  Aquatic  Life 

The  maximum  concentration  is  the 
Final  acute  Value  of  180>ig/l  and  the 
24-hour  average  concentration  is  0.44 
times  the  Final  Acute  Value.  No  im- 
portant adverse  effects  on  saltwater 
aquatic  organisms  have  t)een  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

For  tetrachloroethylene  the  crite- 
rion to  protect  saltwater  aquatic  life  as 
derived  using  the  Guidelines  is  79^g/l 
as  a  24-hour  average  and  the  concen- 
tration should  never  exceed  180^g/l  at 
any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Pinal  Fish  Acute  Value  =  not  availa- 
ble 

Final  Invertebrate  Acute 

Value  =  180fig/l 

Final  Acute  Value  =  180^8/1 

Pinal  Pish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value =88fxg/l 

Pinal  Plant  Value  =  11. OOO^g/1 

Residue  Limited  Toxicant 

Concentration  =  not  available 

Pinal  Chronic  Value  =  88^g/l 

0.44  X  Pinal  Acute  Value  =  79;ig/l 

Human  Health 

Under  the  Consent  Decree  in  NRDC 
V.  TVotn,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Tetrachlor- 
oethylene is  suspected  of  being  a 
human  carcinogen.  Because  there  is 
no  recognized  safe  concentration  for  a 
human  carcinogen,  the  recommended 
concentration  of  tetrachloroethylene 
in  water  for  maximum  protection  of 
himian  health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  tetrachlor- 
oethylene corresponding  to  several  in- 
cremental lifetime  cancer  risk  levels 
have  been  estimated.  A  cancer  risk 
level  provides  an  estimate  of  the  addi- 
tional incidence  of  cancer  that  may  be 
expected  in  an  exposed  population.  A 
risk  of  lO'for  example,  indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100,000  people  ex- 
posed, a  risk  of  10~*  indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 


In  the  FCDERAL  Reciter  notice  of 
availability  of  draft  ambient  water 
quality  criteria.  EPA  stated  that  it  is 
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considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10" »,  10"  •  or  10"' 
as  shown  in  the  table  below. 


Rlik  levels  and  oorreiponding  crlterta  ■ 


Bxponire  aMuniptioiie  (per  dajr) 


10- 


10- 


10-' 


3  Uten  of  drtnUnc  w«ter  and  conaumpUon  of  18.7 

(nuna  fiih  and  (hellfUh  ■ .„.._ 

CoiuumpUon  of  fish  and  ihell/lih  only 


0  0.030 

0  0.040 


<M</1> 


(rt/1) 


0.30 
0.40 


3.0 
4.0 


■  Calculatlona  by  applylnc  a  modlflwl  "one-hit"  extrapolation  model  deecribed  in  the  Uettaodolocy  Doc- 
ument to  the  animal  bioaaay  data  preaented  In  Summary  of  Pertinent  Data. 

Since  the  extrapolation  model  Is  linear  at  low  doses,  the  addlUonal  lifetime  risk  is  directly  proportional 
to  the  water  concentration.  Therefore,  water  concentrations  corresponding  to  other  risk  levels  can  be  de- 
rived by  multiplying  or  dividlnc  one  of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the 
table  by  factors  such  as  10, 100,  1,000.  and  lo  forth. 

'Approximately  51  percent  of  the  tetrachloroethylene  exposure  results  from  the  consumption  of  aquat- 
ic organisms  which  exhibit  an  average  bioconcentratlon  potential  of  110-fold.  The  remaining  49  percent  of 
tetrachloroethylene  exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amotmts  of  tetrachloroethylene,  (1) 
occurring  from  the  consumption  of 
both  drinking  water  and  aquatic  life 
grown  in  waters  containing  the  corre- 
sponding tetrachloroethylene  concen- 
trations and,  (2)  occurring  solely  from 
consumption  of  aquatic  life  grown  in 
the  waters  containing  the  correspond- 
ing tetrachloroethylene  concentra- 
tions. Because  data  indicating  other 
sources  of  tetrachloroethylene  expo- 
sure and  their  contributions  to  total 
body  burden  are  Inadequate  for  quan- 
titative use.  the  figures  reflect  the  in- 
cremental risks  associated  with  the  in- 
dicated routes  only. 

Summary  of  Pertinent  Data 

Tetrachloroethylene  administered 
by  gavage  to  mice  caused  hepatocellu- 
lar carcinomas  in  both  males  and  fe- 
males in  the  NCI  ■  bioassay  at  both 
the  high  and  low  dose  levels.  The  fe- 
males were  treated  at  772  and  386  mg/ 
kg  five  times  per  week  for  78  weeks 
and  held  until  90  weeks  for  observa- 
tion. In  females  of  the  high  dose 
group  the  lifetime  probability  of  Ay\iig 
of  hepatocellular  carcinoma  was  0.938. 
whereas  the  matched  vehicle  and 
matched  untreated  controls  had  an  in- 
cidence of  hepatocellular  carcinoma 
indistinguishable  from  that  of  pooled 
controls,  which  was  6/196.  The  life- 
time probability  given  in  the  NCI 
report  is  used  for  the  water  criteria 
documents  rather  than  the  actual  inci- 
dence because  a  correction  is  needed 
for  the  excess  early  deaths  in  the 
treated  groups  due  to  kidney  toxicity. 


'  Natlonftl  Cancer  Institute.  1976.  Carcino- 
genesis bioassay  of  trichloroethylene.  CAS 
No,  7»-01-«.  NCI  C6-TR-2  DHEW  Publica- 
tion No.  (NIH)  78-«02. 


With  a  fish  bioaccumulation  factor  of 
110,  the  parameters  of  the  extrapola- 
tion model  are: 

n./N, =0.938 

n,=6 

Nc=196 

Le=90  weeks 

le= 78  weeks 

d=772  X  5/7  =  551  mg/kg/day 

w=,026kg 

L=:90  weeks 

R=110 

The  result  is  that  the  water  concen- 
tration should  be  less  than  2.0  micro- 
grams per  liter  (2,04  ug/1)  in  order  to 
keep  the  individual  lifetime  risk  below 

io-». 

THALUtm 

Criteria  Summary: 

Freshtoater  Aqtiatic  Life 

For  freshwater  aquatic  life,  no  crite- 
rion for  thallium  can  be  derived  using 
the  Guidelines,  and  there  are  insuffi- 
cient data  to  estimate  a  criterion  using 
other  procedures. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  thallium  can  be  derived  using 
the  Guidelines,  and  there  are  insuffi- 
cient data  to  estimate  a  criterion  using 
other  procedures. 

Human  Health 

For  the  protection  of  human  health 
from  the  toxic  properties  of  thalliimi 
Ingested  through  water  and  contami- 
nated aquatic  organisms,  the  ambient 
water  criterion  is  4  >ig/l. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  thallium  using  the  Guide- 
lines because  no  Pinal  Chronic  Value 
for  either  fish  or  invertebrate  species 
or  a  good  substitute  for  either  value  is 
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available,  and  there  are  insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Summary  of  Available  Data 

The  concentrations  below  have  been 

rounded  to  two  significant  figures.  All 

concentrations  herein  are  expressed  in 

terms  of  thallium. 

Pinal  Fish  Acute  Value=860  /ig/l 

Pinal  Invertebrate  Acute  Value =88 

Final  Acute  Value =88  fig/1 

Final  Fish  Chronic  Value = less  than 
6.0  fig/1 

Final  Invertebrate  Chronic 

Value = not  available 

Final  Plant  Value =100  ^g/1 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value = less  than  6.0 
fig/1 

0.44  X  Final  Acute  Value =39  ^g/1 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  thallium  using  the  Guidelines  be- 
cause no  Final  Chronic  Value  for 
either  fish  or  invertebrate  species  or  a 
good  substitute  for  either  value  is 
available,  and  there  are  insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Summary  of  Available  Data 

The  concentrations  below  have  beeu 

rounded  to  two  significant  figures.  All 

concentrations  herein  are  expressed  in 

terms  of  thallium. 

Final  Pish  Acute  Value =3.300  /ig/l 

Final  Invertebrate  Acute  Value =37 

Pinal  Acute  Value =37  fig/l 

Final  Fish  Chronic  Value = not  avafl- 
able 

Final  Invertebrate  Chronic 

Value = not  available 

Final  Plant  Value =4. 100  ^«/l 

Residue  Limited  Toxicant 

Concentration = not  available 

Pinal  Chronic  Value=4,100  y.g/\ 

0.44  X  Final  Acute  Value =16  >ig/l 

Human  Health 

The  proposed  criterion  for  thallium 
in  water  is  derived  from  (1)  estimated 
least  toxic  level  on  chronic  intake  in 
man  (2)  introduction  of  a  margin  of 
safety  and  (3)  relative  contribution  of 
water  and  other  media  to  total  daily 
intake  in  the  general  population. 

In  estimating  the  least  toxic  level  of 
intake,  the  effect  to  which  man  is 
most  sensitive  probably  is  alcopecia. 
Loss  of  scalp  hair  in  man  and  of  body 
fur  in  animals  seems  to  occur  at  some- 
what lower  levels  of  intake  than  any 
other  known  effects.  This  is  not  so 
clearly  the  case  in  adults  as  in  chil- 
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dren  and  animals.  There  is.  however, 
no  great  difference  between  the  acute 
or  chronic  dose  causing  alopecia  and 
the  dose  causing  neurologic  effects. 
The  least  daily  amount  of  thallium 
which,  when  taken  for  a  lifetime,  will 
cause  alopecia  can  only  be  estimated 
on  the  basis  of  sub-chronic  animal  ex- 
posure data  combined  with  some  ki- 
netic considerations.  It  is  estimated 
that  the  least  toxic  sub-chronic  level 
of  intake  in  rats  was  1.6  mg  Tl/kg/d. 
Alopecia  occurred  in  2  weeks  as  a 
result  of  the  administration  of  thal- 
lium at  12  ppm  in  the  diet.  In  the  fol- 
lowing the  average  weight  of  rats  is 
derived  from  inspection  of  the  au- 
thors' report;  the  average  food  was  as- 
sumed to  be  10  g  at  that  weight: 

(1)  least  toxic  dietary  level  =15  ppm  thal- 
lous  acetate  =  12  ppm  thallium  (12  ^g/g) 

(2)  average  weight  of  rats  =  .075  kg 

(3)  average  diet  consumption  =  10  g/d  (12 
Hg/g)  (10g)  =  240>ig  Tl/d/.075  kg  =  1.6 
mg/kg/d 

In  spite  of  continuous  intake  for  105 
days,    animals    receiving    a    modestly 
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lower  level  (one-third)  showed  no  alo- 
pecia or  other  effects.  At  the  least 
toxic  dose  level  effects  occurred  within 
two  weeks  or  they  did  not  occur  with 
continued  intake.  This  is  consistent 
with  the  rapid  turnover  of  thallium  in 
rats  and  the  consequently  rapid  at- 
tainment of  a  steady  state  level  of 
thallium  in  the  body.  Within  two 
weeks,  a  steady  state  is  virtually 
achieved  since  14  days  represents  more 
than  three  half-lives  for  thallium 
clearance  from  the  body.  Thus,  steady 
state  for  input  vs  output: 


A   ,    1.6   mq/kq/d   . 

.18  day'^ 


A  »  8.9  mg/kg 


where: 

A  =  amount  in  1  kg  body  weight 
k  =  constant  for  rate  of  excretion 


At  14  days 
A 


1.6  mq/kq/d 
0.18  d"^ 

•  (1-.09) 


(1-e 


-0.17  .  14) 


A=8.1  mg/kg  (compared  to  8.9  above) 

Extrapolation  of  this  minimal  toxic 
level  of  1.6  mg/kg/d  to  man  requires 
one  assumption,  that  man  and  rat  are 
about  equally  sensitive  to  the  toxic  ef- 
fects of  thallium.  This  seems  reason- 
able. A  comparison  of  minimal  acute 
lethal  doses  is  possible;  13-20  mg/kg  in 
rats  and  8-10  mg/kg  in  man.  However, 
in  order  for  man  to  attain  the  same 
toxic  level  in  the  body  as  the  rat,  the 
required  intake  is  much  smaller  be- 
cause the  turnover  of  thallium  in  the 
body  is  much  slower  (k  =  0.18  in  the  rat 
vs  k  =  0.023  in  man).  Thus,  in  man,  the 
dose  required  to  attain  a  minimally 
toxic  steady  state  whole  body  concen- 
tration of  thallium  would  be  only  0.20 
mg/kg/d  from: 

k    (man)    ^  AD    (man) 
k    (rat)        Ajj    (rat) 

where:      A-   »  rag  Tl/kg/<2 

-  1.6  mg/kg    (rat) 

Because  of  the  tenuous  nature  of 
the  data  on  which  these  calculations 
are  based,  it  must  be  accepted  that  the 
minimal  toxic  level  of  chronic  expo- 
sure may  be  lower  than  estimated 
here.  Even  assuming  that  the  minimal 
toxic  dose  is  actually  lower  than  esti- 
mated, the  spread  between  toxic 
intake  and  man's  current  level  of 
intake  is  considerable.  It  is  estimated 
that  the  usual  input  from  drinking 
water,  food  and  air  is  no  more  than 


6^g/d  for  an  adult  weighing  70  kg. 
This  is  in  contrast  to  a  minimal  toxic 
level  of  15.4  mg/day  for  a  person 
weighing  70  kg.  The  safety  factor  is 
thus  approximately  2500 


(lS.400jif/d\ 
— jn^a; 


So  far  as  a  safe  level  of  thallium  in 
drinking  water  is  concerned,  there 
does  not  seem  to  be  any  reasonable 
possibility  that  even  the  most  thal- 
lium-polluted waters  would  have  a 
toxic  effect.  In  the  worst  case  identi- 
fied by  Zitko  et  al.  the  concentration 
of  thallium  was  88>ig/l.  Assuming  that 
this  were  a  human  water  supply,  the 
daily  input  at  2  1.  per  day  would  be 
only  176^g  Tl.  0.011  times  the  mini- 
mally toxic  input  calculated  in  this 
document. 

The  great  difference  between  esti- 
mated minimally  toxic  exposures  and 
current  total  exposure  in  the  general 
population  is  reassuring.  One  cannot 
be  totally  sanguine,  however,  since 
there  is  a  paucity  of  chronic  data,  in- 
cluding mutagenicity,  teratogenicity 
and  carcinogenicity.  For  that  reason  it 
seems  prudent  to  keep  levels  of  expo- 
sure at  or  below  their  present  levels. 
From  the  data  available,  it  would  seem 
that  few  if  any  public  water  supplies 
would  ever  contain  more  than  4ng/l. 
This  seems  like  a  reasonable  standard 
which  would  protect  against  gross  ex- 
cursions beyond  the  usual  range  of 
thallium  in  water,  which  appears  to  be 
of  the  order  0.1-l^g/l.  This  also  pro- 


vides a  safety  factor  of  three  orders  of 
magnitude- 10*.  This  is  In  agreement 
with  well— accepted  guidelines  of  the 
NAS  for  calculating  a  safety  factor 
which  is  used  in  the  case  of  com- 
pounds where  there  are:  "No  long- 
terra  or  acute  human  data.  Scanty  re- 
sults on  experimental  animals.  No  in- 
dication of  carcinogenicity." 

Consumption  of  2  liters  of  water  per 
day  and  18.7  grams  of  fish  and  shell- 
fish products/day  with  an  average  bio- 
concentration  factor  of  61  from  ambi- 
ent waters  containing  4  ^g/l  of  thal- 
lium results  in  an  intake  of  12.56^g 
Tl/day,  compared  to  the  estimated 
minimal  toxic  dose  of  15.400;ig/d. 

In  summary  form',  the  dose-response 
scale  for  man  is  estimated  to  be  as  fol- 
lows: 

Dose 

8-10  mg/kg       minimally  lethal  single  dose 

220  fig/kg/d  minimally  toxic  dose  over  a 
lifetime 

lOOO^g/kg/d  category  3  safety  factor  rec- 
ommended by  NAS  according  to  availa- 
ble data 

4)ig/l.  HiO       recommended  standard 

20^g/70kg/d  thallium  consUiii,}tion  @ 
lO^g/l 

ljtg/1  probable  limit  for  >99  percent  of 
U.S.  tap  waters 

A  l^g/d  probable  current  level  of  daily 
adult  thallium  consumption  from  drink- 
ing water 

15.4  mg/d  acceptable  total  daily  Intake 
of  thallium  from  air.  water,  and  food 

TRKmLOROETHYLENE 

Criteria  Summary: 

Freshwater  AQuatic  Life 

For  trichloroethylene  the  criterion 
to  protect  freshwater  aquatic  life  (as 
derived  using  the  Guidelines),  is  1.500 
;xg/l  as  a  24-hour  average  and  the  con- 
centration should  not  exceed  3.400  >ig/ 
1  at  any  time. 

Saltwater  Aquatic  Life 

For  saltwater  aquatic  life,  no  crite- 
rion for  trichloroethylene  can  be  de- 
rived using  the  Guidelines,  and  there 
are  insufficient  data  to  estimate  a  cri- 
terion using  other  procedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  trich- 
loroethylene through  ingestion  of 
water  and  contaminated  aquatic  or- 
ganisms, the  ambient  water  concentra- 
tion is  zero.  Concentrations  of  trich- 
loroethylene estimated  to  result  In  ad- 
ditional lifetime  cancer  risks  ranging 
from  no  additional  risk  to  an  addition- 
al risk  of  1  in  100.000  are  presented  in 
the  Criterion  Formulation  section  of 
this  document.  The  Agency  is  consid- 
ering setting  criteria  at  an  interim 
target  risk  level  in  the  range  of  10" ». 
10"*,  or  10''  with  corresponding  crite- 


ria of  2Vg/l.  2.1/ig/l.  and  0.21^g/l. 
respectively. 
Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

The  maximum  concentration  of 
trichloroethylene  is  the  Final  Acute 
Value  of  3,400>tg/l  and  the  24-hour 
average  concentration  is  the  Final 
Chronic  Value  of  l,500fig/l.  No  Impor- 
tant adverse  effects  on  freshwater 
aquatic  organisms  have  been  reported 
to  be  caused  by  concentrations  lower 
than  the  24-hour  average  concentra- 
tion. 

Criterion:  For  trichloroethylene  the 
criterion  to  protect  freshwater  aquatic 
life  as  derived  using  the  Guidelines  is 
1,500  /xg/1  as  24-hour  average  and  the 
concentration  should  not'exceed  3,400 
/i.g/1  at  any  time. 

Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figures. 

Final  Fish  Acute  Value  =  7,900jig/l 

Final  Inverterbrate  Acute 

Value =3,400^g/l 

Final  Acute  Value =3,400>ig/l 

Final  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = greater  than  2.000;ig/l 

Final  Plant  Value  =  not  available 

Residue  Limited  Toxicant 

Concentration = not  available 

Final  Chronic  Value = greater  than 
2.000fig/l 

0.44  X  Final  Acute  Value  =  1,500  ^g/1 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  trichloroethylene  using  the  Guide- 
lines because  no  Final  Chronic  Value 
for  either  fish  or  invertebrate  species 
or  a  good  substitute  for  either  fish  or 
invertebrate  species  or  a  good  substi- 
tute for  either  value  is  available,  and 
there  are  insufficient  data  to  estimate 
a  criterion  using  other  procedures. 
Summary  of  Available  Data 

The  concentrations  below  have  been 
rounded  to  two  significant  figtires. 

Final  Pish  Acute  Value = not  availa- 
ble 

Final  Invertebrate  Acute  Value = not 
available 

Pinal  Acute  Value = not  available 

Pinal  Fish  Chronic  Value = not  avail- 
able 

Final  Invertebrate  Chronic 

Value = not  available 

Pinal  Plant  Value = not  available 

Residue  Limited  Toxicant 

Concentration = not  available 

Pinal  Chronic  Value  =  not  available 

0.44  X  Final  Acute  Value = not  availa- 
ble 
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Human  Health 

Under  the  Consent  Decree  in  NRDC 
V.  Train,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  himian  health,  and 
recreational  activities."  Trichloroethy- 
lene is  suspected  of  being  a  human 
carcinogen.  Because  there  is  no  recog- 
nized safe  concentration  for  a  human 
carcinogen,  the  recommended  concen- 
tration of  trichloroethylene  in  water 
for  maximum  protection  of  human 
health  is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeasible  in  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
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velopment  of  water  quality  regula- 
tions, the  concentrations  of  trichlor- 
oethylene corresponding  to  several  In- 
cremental lifetime  cancer  risk  levels 
have  been  estimated.  A  cancer  risk 
level  provides  an  estimate  of  the  addi- 
tional incidence  of  cancer  that  may  be 
expected  in  an  exposed  population.  A 
risk  of  10"*  for  example,  indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100,000  people  ex- 
posed, a  risk  of  10"*  indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria.  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"'.  10"*  or  10"' 
as  shown  in  the  table  below. 


Expostire  aasumpUon  (per  day) 


Risk  levels  aad  correqrandinc  criteria' 


10-' 


io-« 


10- • 


2  liters  of  drinking  water  and  consumption  of  18  7 

Brams  fish  and  shellfish' 

Consumption  of  fish  and  shellfish  only 


(m«/1) 


(m«/1) 


(m«/I) 


0.21 
0.78 


2.1 
7.8 


21 
78 


■CalculaUons  by  applying  a  modified  "one-hit"  extrapolation  model  deacribed  In  the  Methodology  Doc- 
ument to  the  animal  bioassay  data  presented  In  Summary  of  Pertinent  Data.  Since  the  extrapolation 
model  is  linear  at  low  doses,  the  additional  lifetime  risk  is  directly  proportional  to  the  water  concentration. 
Therefore,  water  concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  divid- 
ing one  of  the  risk  levels  and  corresponding  water  concentrations  shown  in  the  table  by  factors  such  as  10. 
100.  1.000.  and  so  forth. 

■Approximately  27  percent  of  the  trichloroethylene  exposure  results  from  the  consumption  of  aquatic 
organisms  which  exhibit  an  average  bloconcentratlon  potential  of  3»-fold.  The  remaining  73  percent  of 
trichloroethylene  exposure  results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  trichloroethylene,  (1)  oc- 
curring from  the  consumption  of  both 
drinking  water  and  aquatic  life  grown 
in  waters  containing  the  correspond- 
ing trichloroethylene  concentrations 
and,  (2)  occurring  solely  from  con- 
sumption of  aquatic  life  grown  in  the 
waters  containing  the  corresponding 
trichloroethylene  concentrations.  Be- 
cause data  indicating  other  sources  of 
trichloroethylene  exposure  and  their 
contributions  to  total  body  burden  are 
inadequate  for  quantitative  use,  the 
figures  reflect  the  incremental  risks 
associated  with  the  indicated  routes 
only. 

Suw.mary  of  Pertinent  Data 

The  NCI'  bioassay  with  male  mice  at 
an  average  dose,  administered  by 
stomach  tube  of  1.169  mg/kg  adminis- 
tered five  times  per  week  for  78  weeks 
is  used.  The  experiment  was  terminat- 
ed after  90  weeks.  In  matched  control 
animals  the  incidence  of  hepatocellu- 
lar carcinoma  was  y2o  and  in  treated 
animals  it  was  '%o.  The  fish  bioaccu- 


'  National  Cancer  Institute,  1976.  Carcino- 
genesis bioassay  of  trichloroethylene  CAS 
No.  79-01-6.  NCI-Ol-IB-2. 


mulation  factor  is  39.  The  parameters 
of  the  extrapolation  model  are: 

nt=26 

NT=50 

nc=l 

NC=20 

Le=90  weeks 

1a  ^  '7fl  W A^Itb 

d=1169xVi=835  mg/kg/day 
w= 0.034  kg 
L=90  weeks 
R=39 

The  result  is  that  the  water  concen- 
tration should  be  less  than  21>ig/l 
(21.47>i,g/l)  in  order  to  keep  the  indi- 
vidual lifetime  risk  below  10"  >. 

VnrSX  CHLORIDE 

Criteria  Summary: 

Freshwater  Aquatic  Life 

No  freshwater  criterion  can  be  de- 
rived for  vinyl  chloride  using  the 
Guidelines  because  no  Final  Chronic 
Value  for  either  fish  or  invertebrate 
species  or  a  good  substitute  for  either 
value  is  available,  and  there  are  insuf- 
ficient data  to  estimate  a  criterion 
using  other  procedures. 

Saltwater  Aquatic  Life 

No  saltwater  criterion  can  be  derived 
for  vinyl  chloride  using  the  Guidelines 
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because  no  Pinal  Chronic  Value  for 
either  fish  or  Invertebrate  species  or  a 
good  substitute  for  either  value  is 
available,  and  there  are  insufficient 
data  to  estimate  a  criterion  using 
other  procedures. 

Human  Health 

For  the  maximum  protection  of 
human  health  from  the  potential  car- 
cinogenic effects  of  exposure  to  vinyl 
chlorides  through  ingestion  of  water 
and  contaminated  aquatic  organisms, 
the  ambient  water  concentration  Is 
zero.  Concentrations  of  vinyl  chloride 
estimated  to  result  In  additional  life- 
time cancer  risks  ranging  from  no  ad- 
ditional risk  to  an  additional  risk  of  1 
in  100,000  are  presented  in  the  Crite- 
rion Formulation  section  of  this  docu- 
ment. The  Agency  is  considering  set- 
ting criteria  at  an  Interim  target  risk 
level  in  the  range  of  10',  10',  or  10' 
with  corresponding  criteria  of  517  ng/ 
1,  51.7  fig/1,  and  5.17  ^g/l.  respectively. 

Basis  for  the  Criteria: 

Freshwater  Aquatic  Life 

No  criteria  have  been  developed. 

Summary  of  Available  Data 

No  data  available. 

Saltwater  Aquatic  Life 

No  criteria  have  been  developed. 

Summary  of  Available  Data 

No  data  available. 

Human  Health 

Vinyl  chloride  is  a  well-known 
human  and  animal  carcinogen.  Several 
occupational  epidemiology  studies  in 
highly  exposed  workers  have  reported 
excess  rates  of  liver  angiosarcoma  and 
tumors  at  other  organ  sites.  Animal 
experiments  using  both  inhalation  and 
oral  routes  of  exposure  have  also  In- 
duced liver  angiosarcoma. 

The  recommended  water  quality  cri- 
terion is  calculated  using  the  tumor  in- 
cidence data  from  chronic  rat  inhala- 
tion studies.  The  validity  of  these  inci- 
dence rates  for  humans  was  estab- 
lished by  evaluating  the  cancer  inci- 
dence in  workers  after  accounting  for 
their  exposure. 

Under  the  Consent  Decree  In  NRDC 
V.  TYotn,  criteria  are  to  state  "recom- 
mended maximum  permissible  concen- 
trations (including  where  appropriate, 
zero)  consistent  with  the  protection  of 
aquatic  organisms,  human  health,  and 
recreational  activities."  Vinyl  Chloride 
is  suspected  of  being  a  human  carcino- 
gen. Because  there  is  no  recognized 
safe  concentration  for  a  human  car- 
cinogen, the  recommended  concentra- 
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tlon  of  vinyl  chloride  In  water  for 
maximum  protection  of  human  health 
is  zero. 

Because  attaining  a  zero  concentra- 
tion level  may  be  infeaslble  In  some 
cases  and  in  order  to  assist  the  Agency 
and  States  in  the  possible  future  de- 
velopment of  water  quality  regula- 
tions, the  concentrations  of  vinyl  chlo- 
ride corresponding  to  several  Incre- 
mental lifetime  cancer  risk  levels  have 
been  estimated.  A  cancer  risk  level 
provides  an  estimate  of  the  additional 


incidence  of  cancer  that  may  be  ex- 
pected in  an  exposed  population.  A 
risk  of  10~*  for  example.  Indicates  a 
probability  of  one  additional  case  of 
cancer  for  every  100.000  people  ex- 
posed, a  risk  of  10'*  indicates  one  addi- 
tional case  of  cancer  for  every  million 
people  exposed,  and  so  forth. 

In  the  Federal  Register  notice  of 
availability  of  draft  ambient  water 
quality  criteria,  EPA  stated  that  it  is 
considering  setting  criteria  at  an  inter- 
im target  risk  level  of  10"',  10"*  or  10"' 
as  shown  in  the  table  below. 


Rlik  levels  mnd  correspondlnc  criteria' 


Expoaure  usumpUons  (per  day) 


10- 


10- • 


10- • 


2  liters  of  drinking  water  and  conaumptlon  of  18.7 

grams  fish  and  shellfish  ' 

Consumption  of  fish  and  shellfish  only 


(|«/1) 


<»•«/» 


(rt/l> 


6.17 
MO 


S1.7 
3600 


S17 
M.000 


'  Calculated  by  applying  a  modified  "one-hit"  extrapolation  model  to  the  animal  bloassay  and  human 
epidemiological  daU  presented  In  Summary  of  Pertinent  Data.  Since  the  extrapolation  model  Is  linear  at 
low  doses,  the  additional  lifetime  risk  Is  directly  proportional  to  the  water  concentration.  Therefore,  water 
concentrations  corresponding  to  other  risk  levels  can  be  derived  by  multiplying  or  dividing  one  of  the  risk 
levels  and  corresponding  water  concentrations  shown  In  the  table  by  factors  such  as  10,  100,  1.000.  and  so 
forth. 

'Two  percent  of  the  vinyl  chloride  exposure  results  from  the  consumption  of  aquatic  organisms  which 
exhibit  an  average  bloconcentratlon  potential  of  1.9  fold.  The  remaining  M  percent  of  vinyl  chloride  expo- 
sure results  from  drinking  water. 


Concentration  levels  were  derived  as- 
suming a  lifetime  exposure  to  various 
amounts  of  vinyl  chloride.  (1)  occur- 
ring from  the  consumption  of  both 
drinking  water  and  aquatic  life  grown 
in  waters  containing  the  correspond- 
ing vinyl  chloride  concentrations  and, 
(2)  occurring  solely  from  consumption 
of  aquatic  life  grown  in  the  waters 
containing  the  corresponding  vinyl 
chloride  concentrations. 

Although  total  exposure  informa- 
tion for  vinyl  chloride  is  discussed  and 
an  estimate  of  the  contributions  from 
other  sources  of  exposure  can  be 
made,  this  data  will  not  be  factored 
into  ambient  water  quality  criteria  for- 
mulation until  additional  analysis  can 
be  made.  The  criteria  presented,  there- 
fore, assume  an  Incremental  risk  from 
ambient  water  exposure  only. 

Summary  of  Pertinent  Data 

In  a  previous  report  on  risks  to  vinyl 
chloride  in  the  ambient  air  (Kuzmack 
and  McGaughy.  1975) '  the  rat  inhala- 
tion experiments  of  Maltonl  and  Lefe- 
mine  (1975)'  were  combined  with  oc- 
cupational epidemiology  studies  to  es- 
timate risks  to  inhaled  vinyl  chloride. 
The  result  was  that  a  continuous  ex- 


■  Kuzmack.  A.  M..  and  R.  E.  McGaughy. 
1975.  Quantitative  risk  assessment  for  com- 
mimity  exposure  to  vinyl  chloride.  Environ. 
Prot.  Agency  Rep.  Dec.  5. 

'Maltoni.  C.  and  O.  Lefemlne.  1975.  Car- 
cinogenicity assays  of  vinyl  chloride:  cur- 
rent results  Ann.  N.Y.  Acad.  Sci.  246:195. 


posure  of  17  ppb  of  vinyl  chloride  re- 
sults In  a  lifetime  risk  of  10''.  On  the 
assumptions  that  the  same  daily 
intake  of  vinyl  chloride  via  2  liters  of 
drinking  water  produces  the  same  risk, 
and  that  fish  bloaccumulatlve  vinyl 
chloride  to  a  small  degree  (BCF=1.9). 
the  following  calculation  Is  used  to 
find  the  water  concentration  giving  a 
lifetime  risk  to  10' ». 
Intake  of  vinyl  chloride  via  air  Is: 

24  mVday  x  ITppbx 

(l»ig/mV0.387ppb)  = 

1.0S4xlOVg/day. 

If  this  Intake  comes  from  2  liters  of 
water  and  Ingesting  18.7  grams  i>er  day 
of  fish  and  shellfish  products,  the  am- 
bient water  concentration  would  have 
to  be 

1.054  mg/kg/day  2-^1.9<0.0187)=0.517  mg/1. 

Appendix  B— Guideliites  for  Deriv- 
ing Water  Quality  Criteria  for 
THE  Protection  op  Aquatic  Lipe  and 
ITS  Uses 

February  15,  1979. 

introduction 

This  version  of  the  Guidelines  pro- 
vides clarifications,  additional  details, 
and  technical  and  editorial  changes  in 
the  version  published  in  the  Federal 
Register  (43  PR  21506  (May  18,  1978) 
and  43  PR  29028  (July  5.  1978)).  The 
purpose  of  publislng  this  version  is  to 
make  available  the  one  that  was  used 
In  the  preparation  of  the  water  quality 


criteria  for  aquatic  life  to  help  people 
understand  the  derivation  of  the  crite- 
ria. (For  some  substances,  however, 
available  data  from  chronic  animal 
studies  (see  Section  XIII  B)  were  not 
obtained  In  time  for  use  in  the  criteria 
issued  today.)  The  Glossary  and  the 
Tables  that  were  published  along  with 
the  Guidelines  in  the  Federal  Regis- 
ter are  not  reproduced  here  since  they 
have  not  been  changed.  The  content 
of  this  version  does  not  reflect  in  any 
way  what  will  be  the  Agency  response 
to  the  comments  received  on  the  previ- 
ously published  version. 

The  Guidelines  assume  that  water 
quality  criteria  for  aquatic  life  should 
protect  both  the  presence  and  uses  of 
aquatic  organisms.  Since  some  sub- 
stances may  be  more  toxic  In  fresh 
water  than  in  salt  water,  or  vice  versa, 
separate  water  quality  criteria  are  de- 
rived for  freshwater  and  saltwater  or- 
ganisms for  each  substance.  However, 
for  some  chemicals  sufficient  data 
were  not  available  to  derive  one  or 
both  of  the  criteria  using  the  Guide- 
lines. The  Guidelines  are  Intended  to 
describe  an  objective,  consistent,  and 
apropriate  way  of  using  the  available 
pertinent  Information  to  derive  such 
criteria.  The  Guideline  should  not  be 
interpreted  as  implying  that  the  var- 
ious ways  of  obtaining  test  results, 
such  as  static  vs.  flow-through  or 
measured  vs.  estimated  bloconcentra- 
tlon factors,  are  equally  good. 

Section  /.  Identify  needed  criteria 

A.  Usually  the  substance  of  concern 
can  be  easily  classified  as  either  loniza- 
ble  or  non-lonizable. 

1.  Separate  criteria  should  usually 
be  derived  for  each  Individual  non-ion- 
Izable  chemical,  except  possibly  for  (a) 
a  compound  and  one  or  more  of  Its  me- 
tabolites and  degradation  products,  or 
(b)  structurally  similar  compounds 
that  only  differ  In  the  number  and  lo- 
cation of  atoms  of  a  specific  halogen, 
only  exist  as  commercial  mixtures  of 
the  various  compounds,  are  difficult  to 
measure  Individually,  and  apparently 
have  similar  chemical,  biological,  and 
toxicologlcal  properties. 

For  an  lonizable  chemical,  one  crite- 
rion should  usually  be  derived  for  all 
forms  that  are  in  chemical  equilibri- 
um. Separate  criteria  should  usually 
be  derived  for  each  different  form, 
e.g.,  valence  state  or  bonding  struc- 
ture, that  Is  not  in  chemical  equilibri- 
um with  another  chemical  for  which  a 
criterion  has  been  or  Is  being  derived. 

B.  Based  on  Information  on  chemi- 
cal, biological  and  toxicologlcal  prop- 
erties, determine  for  which  substances 
criteria  are  needed. 

C.  For  each  substance,  determine  if 
criteria  are  needed  for  both  fresh  and 
salt  water.  If  both  criteria  are  needed, 
all  of  the  following  must  be  completed 
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once  for  fresh  water  and  once  for  salt 
water. 

Section  IL  Data  base 

m 

A.  Collect  all  available  data  on  the 
toxicity  of  the  substance  to  fish, 
aquatic  Invertebrates,  and  aquatic 
plants  and  on  the  bloconcentratlon  of 
the  substance  by  aquatic  organisms. 

B.  Discard  all  data  that  are  not 
either  (1)  published  or  (2)  available  in 
manuscript  form  and  obtained  using 
standard  test  procedures. 

C.  Discard  all  data  obtained  using 
brine  shrimp. 

D.  Discard  data  that  were  not  ob- 
tained using  species  resident  in  North 
America,  Hawaii,  or  Puerto  Rico.  Resi- 
dent North  American  species  of  fish 
are  defined  as  those  listed  In  "A  List  of 
Common  and  Scientific  Names  of 
Fishes  from  the  United  States  and 
Canada",  3rd  ed..  Special  Publication 
No.  6,  American  Fisheries  Society, 
Washington,  D.C.,  1970. 

E.  Discard  questionable  data.  For  ex- 
ample, discard  data  obtained  using  or- 
ganisms that  were  previously  exposed 
to  significant  concentrations  of  the 
test  material.  Discard  data  from  tests 
for  which  there  was  no  control  treat- 
ment. In  which  control  mortality  was 
unacceptably  high,  or  in  which  dis- 
tilled or  deionized  water  was  used  as 
the  dilution  water. 

Section  JIL  Fish  acute  values 

A.  Use  the  following  kinds  of  data  on 
toxicity  to  fish  (times  are  ±3  hours): 

1.  24-,  48-,  72-,  and  96-hr  LC50  values. 

2.  24-.  48-,  72-,  and  96-hr  EC50  values 
based  on  immobilization. 

B.  If  values  are  available  from  one 
test  for  more  than  one  of  the  specified 
time  periods,  use  only  the  one  for  the 
longest  duration.  For  use  of  compara- 
ble values  for  times  other  than  those 
listed  above,  see  Section  XTV. 

C.  Multiply  all  values  based  on  un- 
measured concentrations  by  an  adjust- 
ment factor  of  0.77  to  simulate  results 
based  on  measured  concentrations  (a).' 

D.  Multiply  all  24-.  48-,  and  72-hr 
values  by  adjustment  factors  of  0.66, 
0.81,  and  0.92,  respectively,  to  simulate 
96-hr  values  (b). 

E.  Multiply  all  values  from  static 
and  renewal  tests  by  an  adjustment 
factor  of  0.71  to  simulate  values  from 
flow- through  tests  (c). 

Section  IV.  Invertebrate  acute  values 

A.  Use  the  following  kinds  of  data  on 
toxicity  to  Invertebrates  (times  are  ±3 
hours): 

1.  48-hr  LC50  values  for  daphnlds 
and  other  cladocerans,  midge  larvae, 
and  embryos  and  larvae  of  barnacles 
and  bivalve  molluscs. 

2.  48-hr  EC50  values  based  on  abnor- 
mal   development    of    embryos    and 


'Small  letters  in  parentheses  refer  to  the 
footnotes  appended  to  the  Ouidelines. 
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larvae  of  barnacles  and  bivalve  mol- 
luscs. 

3.  48-hr  EC50  values  based  on  Immo- 
bilization of  daphnlds  and  midge 
larvae. 

4.  96-hr  EC50  values  based  on  de- 
creased shell  deposition  for  oysters. 

5.  24-,  48-.  72-,  and  96-hr  EC50  values 
based  on  loss  of  equilibrium  for 
shrimp  and  crabs. 

6.  24-,  48-,  72-.  and  96-hr  EC50  values 
based  on  Immobilization  for  inverte- 
brate species  not  named  above. 

B.  If  values  are  available  from  one 
test  for  more  than  one  of  the  specified 
time  periods,  use  only  the  one  for  the 
longest  duration.  For  use  of  compara- 
ble values  for  times  other  than  those 
listed  above,  see  Section  XTV. 

C.  Multiply  all  values  based  on  un- 
measured concentrations  by  an  adjust- 
ment factor  of  0.77  to  simulate  results 
based  on  measured  concentrations  (a). 

D.  Multiply  aU  24-.  48-.  and  72-hr 
values  from  steps  AS  and  A6  by  adjust- 
ment factors  of  0.26,  0.43,  and  0.61,  re- 
spectively, to  simulate  96-hr  values 
(h).  Do  not  adjust  the  48-hr  values 
from  steps  Al,  A2,  and  A3. 

E.  Multiply  all  values  from  static 
and  renewal  tests  by  an  adjustment 
factor  of  1.1  to  simulate  values  from 
flow-through  tests  (i). 

Section  V.  Fish  chronic  valves 

A.  Chronic  values  are  calculated  as 
the  geometric  mean  of  the  limits  on 
the  Maximum  Acceptable  Toxicant 
Concentration  (MATC)  obtained  from 
a  life-cycle  test  or  a  partial  life-cycle 
test,  or  one-half  the  geometric  mean 
of  the  limits  obtained  from  an  embryo- 
larval  test  (e). 

Note.— Some  authors  report  "MATC 
limits"  that  are  not  MATC  limits  as  defined 
in  the  Olossary. 

Section      VI.      Invertebrate     chronic 
values 

A.  Chronic  values  are  calculated  as 
the  geometric  mean  of  the  MATC 
limits  obtained  from  a  life-cycle  test  or 
a  partial  life-cycle  test. 

Note.— Some  authors  report  "IiCATC 
limits"  that  are  not  MATC  limits  as  defined 
in  the  Olossary. 

Section   VII.   Final  values  related  to 
water  Quality 

A.  If  the  toxicity  of  the  substance  is 
affected  by  a  water  quality  character- 
istic such  as  hardness  for  freshwater 
organisms  or  salinity  for  saltwater  or- 
ganisms, the  criterion  for  that  sub- 
stance in  that  water  should  be  related 
to  that  water  quality  characteristic. 
Since  data  of  the  right  kind  may  not 
be  available  to  determine  whether 
such  a  statistically  significant  relation- 
ship exists  for  both  acute  and  chronic 
toxicity  to  both  fish  and  invertebrates, 
extrapolations  from  one  species  to  an- 
other,   assumptions,    and    Judgments 
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may  have  to  be  used  instead  of  statisti- 
cal tests. 

B.  Deriving  a  relationship  (do  sepa- 
rately for  fish  acute  values,  inverte- 
brate acute  values,  fish  chronic  values, 
and  invertebrate  chronic  values). 

1.  For  each  species  for  which  compa- 
rable toxicity  values  are  available  at 
two  or  more  different  values  of  the 
water  quality  characteristic,  perform  a 
least  squares  regression  of  the  natural 
logarithms  of  the  toxicity  values  (ad- 
justed when  necessary)  on  the  natural 
logtiritlims  of  the  water  quality  char- 
acteristic values.  If  there  are  three  or 
more  values  of  the  water  quality  char- 
acteristic, test  the  significance  of  the 
relationship  using  a  regression  F-test. 

2.  Determine  whether  or  not  each 
slope  is  meaningful,  taking  into  ac- 
count not  only  the  results  of  the  re- 
gression F-test.  but  also  the  range  and 
number  of  values  of  the  water  quality 
characteristic  tested.  For  example,  a 
slope  from  a  statistically  significant 
regression  may  be  of  limited  value  if  it 
is  based  only  on  data  for  a  narrow 
range  of  the  water  quality  characteris- 
tic. On  the  other  hand,  even  though  a 
regression  based  on  only  two  data 
points  can  not  be  tested  for  statistical 
significance,  a  slope  based  on  a  line 
drawn  between  only  two  data  points 
may  be  meaningful  if  it  is  consistent 
with  other  information  and  if  the  two 
points  cover  a  broad  enough  range  of 
the  water  quality  characteristic.  If  a 
meaningful  slope  is  not  obtained  for 
any  species,  go  to  step  B13. 

3.  Calculate  the  mean  slope  (S)  as 
the  geometric  mean  of  all  of  the  mean- 
ingful slopes  for  individual  species. 

4.  For  each  species  calculate  the  geo- 
metric mean  (T)  of  the  toxicity  values 
(adjusted  when  necessary)  and  the 
geometric  mean  (C)  of  the  related 
water  quality  characteristic  values. 

5.  For  each  species  calculate  a  value 
for  L.  the  logarithmic  intercept,  using 
the  equation:  L=ln  T-S(ln  C). 

6.  Calculate  the  average  logarithmic 
intercept  (I)  as  the  arithmetic  average 
of  all  of  the  logarithmic  intercepts  (L) 
for  individual  species. 

7.  Select  the  appropriate  value  for 
the  species  sensitivity  factor  (F): 


Invertebrmtc* 


Acute      Chronic      Acute       Chronic 


Freeh 

water... 
Salt 

water... 


3.9 

3.7 


S.7 
•.7 


31 


S.l 


8.  Calculate  J  =  I/P. 

9.  For  each  species  calculate  the  geo- 
metric mean  (W)  of  the  toxicity  values 
(adjusted  when  necessary)  that  were 
based  on  measured  concentrations  and 
obtained  using  flow-through  proce- 
dures and  the  geometric  mean  (X)  of 
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the  related  water  quality  characteris- 
tic values. 

10.  For  each  species,  calculate  a 
value  for  Y  using  the  equation:  Y  =  ln 
W-S(lnX). 

11.  Obtain  R  by  selecting  the  lower 
of  J  from  step  38  and  all  the  values  of 
Y  from  step  BIO. 

12.  Write  the  final  value  as:  .[R-t-S 
(In  Water  Quality  Characteristic)] 
where  the  value  of  R  is  that  obtained 
in  step  BU.  and  the  vaule  of  S  is  that 
obtained  in  step  B3. 

13.  If  steps  B1-B12  have  been  com- 
pleted for  fish  acute  values,  inverte- 
brate acute  values,  fish  chronic  values, 
and  invertebrate  chronic  values,  go  to 
step  C.  If  not.  go  to  step  Bl. 

C.  If.  after  reviewing  all  the  data,  an 
overall  relationship  cannot  be  estab- 
lished between  toxicity  and  any  water 
quality  characteristic,  go  to  Section 
VIII. 

D.  If  a  relationship  was  derived  for 
at  least  one.  but  not  all.  of  the  four 
kinds  of  toxicity  data  (fish  acute,  in- 
vertebrate acute,  fish  chronic,  and  In- 
vertebrate chronic),  the  other  rela- 
tionships should  be  derived  as  per 
steps  B4-B12  except  that  the  slope 
should  be  obtained  by  extrapolation 
from  the  slopes  for  the  available  rela- 
tionships, rather  than  as  per  B3. 

E.  Go  to  Section  XII. 

Section  VIII.  Final  fish  acute  value 

A.  For  each  fish  species  for  which 
acute  values  are  available  calculate 
the  geometric  mean  of  all  the  acute 
values  (adjusted  when  necessary). 

B.  Calculate  the  geometric  mean  of 
all  of  the  geometric  means  for  individ- 
ual species. 

C.  Obtain  the  Pinal  Pish  Acute 
Value  by  selecting  the  lower  value  ob- 
tained from  1  and  2: 

1.  Divide  the  overall  geometric  mean 
by  the  species  sensitivity  factor  of  3.9 
for  freshwater  fish  or  3.7  for  saltwater 
fish  (d). 

2.  For  each  species  calculate  the  geo- 
metric mean  of  all  of  the  acute  values 
(adjusted  when  necessary)  based  on 
measured  concentrations  and  obtained 
using  flow-through  procedures  compa- 
rable to  those  in  Methods  for  Acute 
Toxicity  Tests  with  Fish.  Macroinver- 
tebrates  and  Amphibians  (1975.  EPA- 
660/3-75-009).  More  than  one  geomet- 
ric mean  should  be  calculated  for  a 
species  if  the  available  information  in- 
dicates that  substantially  different 
acute  values  are  obtained  under  differ- 
ent test  conditions  or  with  different 
life  stages.  Select  the  lowest  of  all  of 
the  means  for  individual  species. 

Section  IX.   Final  invertebrate  acute 
value 

A.  For  each  invertebrate  species  for 
which  acute  values  are  available  calcu- 
late the  geometric  mean  of  all  the 
acute  values  (adjusted  when  neces- 
sary). 


B.  Calculate  the  geometric  mean  of 
all  of  the  geometric  means  for  individ- 
ual species. 

C.  Obtain  the  Pinal  Invertebrate 
Acute  Value  by  selecting  the  lower 
value  obtained  from  1  and  2: 

1.  Divide  the  overall  geometric  mean 
by  the  species  sensitivity  factor  of  21 
for  freshwater  invertebrates  or  49  for 
saltwater  invertebrates  (j). 

2.  For  each  species  calculate  the  geo- 
metric mean  of  all  of  the  acute  values 
(adjusted  when  necessary)  based  on 
measured  concentrations  and  obtained 
using  flow-through  procedures  compa- 
rable to  those  in  Methods  for  Acute 
Toxicity  Tests  with  Fish.  Macroinver- 
tebrates  and  Amphibians  (1975.  EPA- 
660/3-75-009).  More  than  one  geomet- 
ric mean  should  be  calculated  for  a 
species  if  the  available  information  in- 
dicates that  substantially  different 
acute  values  are  obtained  under  differ- 
ent test  conditions  or  with  different 
life  stages.  Select  the  lowest  of  all  of 
the  means  for  individual  species. 

Section  X.  Final  fish  chronic  value 

A.  For  each  fish  species  for  which 
chronic  values  are  available  calculate 
the  geometric  mean  of  all  the  chronic 
values. 

B.  Calculate  the  geometric  mean  of 
all  of  the  geometric  means  for  individ- 
ual species. 

C.  Obtain  the  Final  Fish  Chronic 
Value  by  selecting  the  lower  value  ob- 
tained from  1,  2  and  3: 

1.  Divide  the  overall  geometric  mean 
by  the  species  sensitivity  factor  of 
6.7(f). 

2.  For  each  species  calculate  the  geo- 
metric mean  of  all  of  the  chronic 
values.  Select  the  lowest  of  all  of  the 
means  for  individual  species. 

3.  a.  For  each  matched  pair  of 
MATC  limits  and  96-hr  LC50  values 
from  flow-through  tests  and  obtained 
using  measured  concentrations,  calcu- 
late an  application  factor  by  dividing 
the  geometric  mean  of  the  MATC 
limits  by  the  96-hr  LC50. 

b.  Calculate  the  geometric  mean  of 
all  of  the  AP  values. 

c.  Obtain  a  calculated  chronic  value 
from  XvTZ.  where  (g) 

X  =  geometric  mean  AF 

Y  =  geometric   mean   of  the   LCSO  values 

used  In  calculation  of  X 
Z^  Pinal  Fish  Acute  Value  from  Section 

VIII.C. 

Section  XI.  Final  invertebrate  chronic 
value 

A.  For  each  invertebrate  species  for 
which  chronic  values  are  available  cal- 
culate the  geometric  mean  of  all  the 
chronic  values. 

B.  Calculate  the  geometric  mean  of 
all  of  the  geometric  means  for  individ- 
ual species. 

C.  Obtain  the  Pinal  Invertebrate 
Chronic  Value  by  selecting  the  lower 
value  obtained  from  1  and  2: 


1.  Divide  the  overall  geometric  mean 
by  the  species  sensitivity  factor  of 
5.1(k). 

2.  For  each  species  calculate  the  geo- 
metric mean  of  all  of  the  chronic 
values.  Select  the  lowest  of  all  of  the 
means  for  individual  species. 

Section  XII.  Final  plant  value 

A.  A  plant  value  can  be  obtained 
from  a  toxicity  test  on  algae,  duck- 
weed or  other  aquatic  plant. 

B.  If  no  values  are  available  for 
plants,  no  Final  Plant  Value  can  be  de- 
rived. 

C.  Select  the  lowest  plant  value  as 
the  Final  Plant  Value. 

Section  XIII.  Residue  limited  toxicant 
concentration  (RLTO 

A.  The  RLTC  is  derived  in  order  to 
protect  (1)  wildlife,  including  fish  and 
birds,  that  eat  aquatic  organisms,  and 
(2)  the  marketability  of  fish  and  shell- 
fish. The  diets  of  a  variety  of  wildlife 
species  consist  almost  entirely  of 
aquatic  life  and  wildlife  usually  eat 
the  whole  body.  The  marketability  of 
fish  and  shellfish  is  determined  by 
FDA  action  levels. 

B.  Use  (1)  an  PDA  action  level  or  (2) 
a  maximum  dietary  Intake  derived 
from  a  chronic  animal  study  as  a 
maximum  permissible  tissue  concen- 
tration. To  obtain  a  maximum  dietary 
Intake,  use  chronic  studies  on  wildlife 
if  available.  Otherwise,  use  chronic 
studies  on  laboratory  or  domestic  ani- 
mals, such  as  mice,  rabbits,  and  chick- 
ens, when  available. 

C.  If  no  maximum  permissible  tissue 
concentration  is  available,  no  RLTC 
can  be  derived. 

D.  Discard  each  biconcentration 
factor  (BCP)  that  is  not  either  (Da 
steady-state  value  or  (2)  based  on  an 
exposure  that  lasted  for  28  days  or 
more.  Use  a  BCP  from  field  exposure 
only  when  enough  measurements  were 
made  of  the  exposure  concentrations. 
Discard  bioconcentration  factors  ob- 
tained from  exposures  that  caused  an 
observable  adverse  effect  on  the  test 
organisms.  Bioconcentration  factors 
should  be  corrected  for  the  concentra- 
tion in  the  control  organisms  and 
should  be  calculated  using  wet  tissue 
weights.  To  convert  values  expressed 
on  a  dry  weight  basis  to  wet  weight, 
multiply  the  dfy  weight  value  by  0.1 
for  plankton  and  by  0.2  for  fish  and 
other  invertebrates  ( 1 ). 

E.  For  use  with  the  result  of  a 
chronic  animal  study,  use  only  BCP 
values  based  on  whole  body  measure- 
ments on  aquatic  plants  and  animals.  * 
Calculate  the  geometric  mean  for  each 
species,  and  then  the  geometric  mean 
of  all  of  the  geometric  means  for  indi- 
vidual si>ecies. 

P.  For  use  with  an  PDA  action  level 
for  fish  and  shellfish,  use  only  BCP 
values  based  on  muscle  (with  or  with- 
out skin)  for  fish  and  decapods,  adduc- 
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tor  muscle  for  scallops,  and  total  living 
tissue  for  other  bivalve  molluscs.  Cal- 
culate the  geometric  mean  for  each 
species,  and  select  the  highest  mean. 

G.  For  use  with  an  PDA  action  level 
for  animal  feed,  use  only  BCP  values 
based  on  whole  body  measurements  on 
fish.  Calculate  the  geometric  mean  for 
each  species,  and  select  the  highest 
mean. 

H.  For  organic  chemicals,  if  no  BCP 
is  available  for  aquatic  organisms,  a 
BCP  can  be  obtained  Cm)  from 
Log(BCP)=0.76  Log  P-0.23,  where  P  is 
the  octanol-water  partition  coefficient 
and  can  be  either  measured  directly  or 
obtained  from  the  retention  time  on  a 
calibrated  reverse  phase  liquid  chro- 
matography system  (n).  As  a  last 
resort,  an  empirically  derived  partition 
coefficient  can  be  used  (o).  A  BCP  ob- 
tained in  this  maimer  applies  to  aquat- 
ic organisms  that  contain  about  8  per- 
cent lipids.  If  It  Is  known  that  the  diet 
of  the  wildlife  of  concern  or  that  the 
organisms  subject  to  an  PDA  action 
level  contain  a  significantly  different 
lipid  content,  an  appropriate  adjust- 
ment in  the  estimated  BCP  should  be 
made. 

I.  Obtain  the  RLTC  by  selecting  the 
lowest  value  obtained  from  1,  2,  and  3: 

1.  Divide  the  lowest  maximum  per- 
missible tissue  concentration  based  on 
a  chronic  animal  study  by  the  BCP  ob- 
tained in  step  E  or  in  step  H  if  neces- 
sary. 

2.  Divide  the  PDA  action  level  for 
fish  and  shellfish  by  the  BCP  obtained 
In  step  F  or  in  step  H  if  necessary. 

3.  Divide  the  PDA  action  level  for 
animal  feed  by  the  BCP  obtained  in 
step  O  or  in  step  H  if  necessary. 

Section  XIV.  Other  data 

A.  For  some  substances  acceptable 
pertinent  Information  that  cannot  hi 
used  in  other  sections  will  be  available 
concerning  adverse  effects  on  aquatic 
organisms  and  their  uses. 

B.  For  some  substances  data  on 
other  obviously  important  adverse  ef- 
fects, such  as  flavor  impairment  or 
avoidance,  may  be  available. 

C.  Sometimes  LCSO  or  EC50  values 
for  durations  longer  than  those  speci- 
fied in  Sections  III  and  rv  for  a  sensi- 
tive species  may  be  lower  than  the 
Final  Chronic  Value,  if  chronic  values 
are  only  available  for  Insensitive  spe- 
cies. 

D.  Data  from  behavioral,  microcosm, 
field,  and  physiological  studies  may  be 
available. 

Section  XV.  Final  values 

A.  The  Final  Acute  Value  is  obtained 
from  the  Pinal  Fish  Acute  Value  and 
the  Pinal  Invertebrate  Acute  Value  by 
selecting  the  lower  available  value,  or. 
if  toxicity  is  related  to  a  water  quality 
characteristic,  by  selecting  the  value 
that  results  in  the  lower  concentra- 
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tions  in  the  normal  range  of  the  water 
quality  characteristic. 

B.  The  Pinal  Chronic  Value  is  ob- 
tained from  the  Pinal  Pish  Chronic 
Value,  the  Pinal  Invertebrate  Chronic 
Value,  the  Pinal  Plant  Value,  and  the 
RLTC  by  selecting  the  lowest  available 
value,  unless  other  data  (see  Section 
xrV)  exist  to  show  that  a  lower  value 
should  be  used,  or,  if  toxicity  is  related 
to  a  water  quality  characteristic,  by  se- 
lecting the  value  that  results  in  the 
lowest  concentrations  in  the  normal 
range  of  the  water  quality  characteris- 
tic. 

Section  XVI.  CHterion 

A.  No  criterion  can  be  derived  using 
the  Guidelines  unless  either  a  Pinal 
Pish  Chronic  Value  is  available  from 
Section  VII  or  Section  X,  or  a  Final 
Invertebrate  Chronic  Value  is  availa- 
ble from  Section  VII  or  Section  XI,  or 
a  good  substitute  is  available  from  Sec- 
tion XIV  for  either  the  final  fish  or 
final  invertebrate  chronic  value. 

B.  The  criterion  consists  of  two  con- 
centrations, one  that  should  not  be  ex- 
ceeded on  the  average  in  a  24-hour 
period  and  one  that  should  not  be  ex- 
ceeded at  any  time  during  the  24-hour 
period.  This  twofold  criterion  de- 
scribes ambient  water  quality  condi- 
tions necessary  to  protect  aquatic  life 
and  Its  uses  from  acute  and  chronic 
adverse  effects  of  both  cimiulative  and 
non-cumulative  substances  without 
being  as  restrictive  as  a  single-number 
criterion  would  have  to  be  to  provide 
the  same  degree  of  protection. 

C.  Obtain  the  24-hour  average  con- 
centration by  selecting  the  lower  value 
obtained  from  1  and  2: 

1.  The  Pinal  Chronic  Value  from 
Section  XV.B. 

2.  0.44  times  the  Pinal  Acute  Value 
(q)  fnHn  Section  XV.A. 

D.  The  criterion  is  the  24-hour  aver- 
age and  the  concentration  should  not 
exceed  the  Pinal  Acute  Value  at  any 
time. 

Section  XVII.  Review 

A.  On  the  basis  of  the  data  collected 
In  Section  II  and  other  pertinent  In- 
formation, determine  If  the  criterion  Is 
consistent  with  sound  scientific  evi- 
dence. If  It  Is  not.  another  criterion 
should  be  derived  using  appropriate 
modifications  In  the  Guidelines.  The 
Guidelines  should  be  modified  on  a 
case-by-case  basis  only  if  sound  scien- 
tific evidence  indicates  the  need  to  do 
so. 

PoomoTBS 

a.  The  value  of  0.77  is  the  geometric  mean 
of  values  from  89  tests  on  39  toxicants  (see 
Table  1). 

b.  The  value  of  O.M,  0.81.  and  0.92  are  geo- 
metric means  of  307.  196.  and  103  compar- 
ions  of  24-.  48-.  and  72-hr  LCSO  values,  re- 
«>ectively.  with  9«-hr  LC50  values  for  fish 
(see  Table  2). 
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c.  The  value  of  0.71  U  the  geometric  mean 
of  values  for  24  pairs  of  tests  on  12  toxlcanU 
(see  Table  3). 

d.  The  value  of  3.9  Is  the  antllog  of  the 
product  of  1.845  times  the  square  root  of 
the  average  of  the  logarithmic  variances  cal- 
culated from  62  sets  of  fish  LC50  values  (see 
Table  4).  The  value  of  1.845  is  the  t-value 
for  P-O.OS  for  a  one-tailed  test  so  that  95% 
of  the  distribution  will  be  above  the  lower 
limit.  The  value  of  3.7  Is  derived  similarly 
for  saltwater  fish. 

e.  The  value  of  one-half  Is  used  since  in 
only  5  of  75  comparisons  were  the  results  of 
a  life  cycle  test  more  than  a  factor  of  two 
lower  than  the  results  of  a  comparable 
embryo-larval  test.  See:  Macek.  K.  J.  and  B. 
H.  Sleight.  III.  1977.  In  Aquatic  Toxicolon 
and  Hazard  Evaluation,  ASTM  STP  634.  P. 
L.  Mayer  and  J.  L.  Hamellnk.  eds.  American 
Society  for  Testing  and  Materials.  Philadel- 
phia. PA.  pp.  137-146.  McKim.  J.  M..  1977. 
Jour.  Ptsh  Res.  Bd.  Canada.  34:1148-1154. 
Hansen.  D.,  Personal  Communication.  Envi- 
ronmental Research  Laboratory,  Sabine 
Island.  Oulf  Breeze.  Florida. 

f.  The  value  of  6.7  Is  the  antllog  of  the 
product  of  1.645  times  the  square  root  of 
the  average  of  the  logarithmic  variances  cal- 
culated from  14  sets  of  freshwater  fish 
chronic  values  (see  Table  5).  No  comparable 
data  are  available  for  saltwater  fish,  but  8.7 
Is  probably  reasonable  since  the  available 
chronic  values  for  saltwater  fish  are.  in  the 
same  range  as  those  for  freshwater  fish. 

g.  See:  Andrew.  R.  W..  et  al..  Evaluation  of 
an  Application  Pactor  Hypothesis.  Manu- 
script. 

h.  The  values  of  0.38.  0.43.  and  0.61  are 
geometric  means  of  400.  238.  and  29  com- 
pviaons  of  24-.  48-.  and  72-hr  LC50  values, 
respectively,  with  98-hr  IjC50  values  for  in- 
vertebrates (see  Table  8). 

1.  The  value  of  1.1  Is  the  geometric  mean 
of  values  for  12  pairs  of  tests  on  8  toxicants 
(see  Table  7). 

J.  The  value  of  21  is  the  antllog  of  the 
product  of  1.845  times  the  square  root  of 
the  average  of  the  logarithmic  variances  cal- 
culated from  25  sets  of  acute  values  for 
freshwater  Invertebrates  (see  Table  8).  The 
value  of  49  is  derived  similarly  for  saltwater 
invertebrates. 

k.  The  value  of  5.1  Is  the  antllog  of  the 
product  of  1.845  times  the  square  root  of 
the  average  of  the  logarithmic  variances  cal- 
culated from  9  sets  freshwater  invertebrate 
chronic  values  (see  Table  9).  No  comparable 
data  are  available  for  saltwater  inverte- 
brates, but  5.1  Is  probably  reasonable  since 
the  available  chronic  values  for  saltwater  In- 
vertebrates are  in  the  same  range  as  those 
for  freshwater  invertebrates. 

1.  The  values  of  0.2  and  O.l  were  derived 
from  daU  published  In:  McDlffett.  W.  P.. 
1970.  Ecology  51:975-988.  Brocksen.  R.  W.. 
et  aL.  1986.  J.  Wildlife  Management  32:51- 
75.  Cummins.  K.  W..  et  aL,  1973.  Ecology 
54:338-345.  Pesticide  Analytical  Manual. 
Volume  I.  Food  and  Drug  Administration. 
1969.  Love.  R.  M..  1957.  In  the  Physiology  of 
Pishes.  Vol.  I.  M.  E.  Brown,  ed.  Academic 
Press.  New  York.  p.  411.  Ruttner.  P..  1983. 
Fundamentals  of  Limnology.  3rd  ed.  Trans, 
by  D.  G.  Prey  and  P.  E.  J.  Pry.  Univ.  of  To- 
ronto Press.  Toronto.  Some  additional 
values  can  be  found  in:  Sculthorpe.  C.  D.. 
1967.  The  Biology  of  Aquatic  Vascular 
Plants.  Arnold  Publishing  Ltd.,  London. 

m.  Veith.  G.  D..  et  at  An  Evaluation  of 
Using  Partition  CoefficienU  and  Water 
Solubility    to    Estimate    Bloconcentration 
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Factors    for    Organic    Chemicals    in    Fish. 
(Manuscript.) 

n.  Veith.  O.  D..  and  T.  T.  Morris.  1978.  A 
Rapid  Method  for  Estimating  Log  P  for  Or- 
ganic Chemicals.  Ecological  Research 
Report.  EPA-800/3-78-049.  U.S.  Environ- 
mental Protection  Agency.  Duluth.  MN.  15 
PP 

o.  Leo.  A.  J..  1975.  In  Sipnpotium  on 
Structure-Activity  CorrelationM  in  Studies  of 
Toxicity  and  Bioconcentration  with  Aquatic 
Chvanismt.  O.  D.  Veith  and  D.  E.  Kon- 
aaewich.  eds.  International  Joint  Commis- 
sion. Windsor.  Ontario,  pp.  151-176. 

p.  Tests  with  copper,  zinc,  dlazlnon.  sim- 
zalne.  TFM  and  2.4-D  have  shown  that  ex- 
posures to  some  concentrations  above  the 
MATC  for  short  periods  of  time  do  not  ad- 
versely affect  survival,  growth  or  reproduc- 
tion. 

q.  The  value  of  0.44  Is  the  geometric  mean 
of  the  quotients  of  the  highest  concentra 
tlon  that  killed  0-10%  of  the  organisms  di- 
vided by  the  LC50  in  219  acute  toxicity  tesU 
(see  Table  10). 

Apporoix  B-1— Proctdukes  for  Ob- 
taining A  Critkrion  When  the 
Guidelines  Do  Not  Produce  a  Cri- 
terion 

February  15.  1979. 

Alternative  procedures  were  used  to 
derive  aquatic  life  criteria  for  many  of 
the  pollutants  for  whlcli  certain  values 
required  by  the  Guidelines  for  crite- 
rion formulation  were  not  available. 
The  alternative  procedures  do  not  re- 
place the  Guidelines  but  supplement 
them  by  providing  data,  estimated 
values,  or  assumpations  about  the  sub- 
ject pollutants  so  that  the  Guidelines 
can  be  used. 

The  four  alternative  procedures  de- 
veloped for  this  purpose  are  described 
briefly  below.  The  procedures  are 
listed  in  order  of  preference,  that  is. 
the  second  alternative  procedure  was 
considered  only  if  a  criterion  could  not 
be  derived  using  the  first  procedure, 
and  so  on. 

It  should  be  noted  that  these  proce- 
dures will  not  produce  a  criterion  for 
all  chemicals  for  which  the  Guidelines 
will  not  produce  a  criterion. 

1.  Use  unpublished  data  not  yet  in 
manuscript  form  and  use  the  Guide- 
lines to  obtain  a  criterion. 

2.  A.  Assume  that,  if  the  24-hour 
average  concentration  is  based  on  0.44 
times  the  Pinal  Acute  Value  for  a 
chemical,  the  same  procedure  can  be 
used  for  that  chemical  for  both  fresh- 
water and  saltwater  organisms  and  for 
structurally  similar  organic  com- 
pounds. (Note:  Structurally  similar  or- 
ganic compoimds  are  organic  chemi- 
cals that  have  the  same  carbon- 
oxygen-nitrogen  structure  and  the 
same  arrangement  of  single,  double, 
and  triple  t)onds.  and  differ  only  in  the 
substitution  of  hydrogen,  chlorine, 
and  bromine  for  each  other.) 

B.  Estimate  missing  Pinal  Pish 
Acute  Values  and  Pinal  Invertebrate 
Acute  Values,  by  assuming  that  the 


ratio  of  the  Pinal  Pish  Acute  Value  to 
the  Pinal  Invertebrate  Acute  Value  is 
the  same  for  a  chemical  for  both 
freshwater  and  saltwater  organisms 
and  for  structurally  similar  organic 
compounds. 

C.  Use  the  Guidelines  to  obtain  a  cri- 
terion. • 

3.  A.  Assume  that,  if  the  24-hour 
average  concentration  is  based  on  the 
Pinal  Pish  Chronic  Value  for  a  chemi- 
cal, the  same  procedure  can  be  used 
for  that  chemical  for  both  freshwater 
and  saltwater  organisms  and  for  struc- 
turally similar  organic  compounds. 

B.  If  an  actual,  not  an  estimated. 
Pinal  Pish  Acute  Value  is  available,  es- 
timate a  Pinal  Pish  Chronic  Value  by 
assuming  that  either  (1)  the  applica- 
tion factor  or  (2)  the  ratio  of  the  Pinal 
Pish  Chronic  Value  to  the  Pinal  Pish 
Acute  Value  is  the  same  for  a  chemical 
for  both  freshwater  and  saltwater  or- 
ganisms and  for  structurally  similar 
organic  compounds. 

C.  Use  the  Guidelines  to  obtain  a  cri- 
terion. 

4.  If,  using  the  Guidelines,  a  crite- 
rion can  be  derived  for  a  chemical  in 
one  water  but  not  the  other,  set  a  cri- 
terion for  the  second  water  to  be  equal 
to  that  for  the  first  water  if  (a)  data 
exist  to  indicate  that  the  toxicity  of 
the  chemical  to  comparable  organisms 
is  about  the  same  in  both  waters,  and 
(b)  none  of  the  values  necessary  to 
derive  the  criterion  in  the  first  water 
have  to  be  estimated  by  procedures 
other  than  those  described  in  the 
Guidelines. 

Appendix  C— Guidelines  and  Method- 
ology Used  in  the  Preparation  op 
Health  Expect  Assessment  Chap- 
ters OP  THE  Consent  Decree  Water 
Criteria  Documents 

i.  objscttve 

The  objective  of  the  health  effect 
assessment  chapters  of  the  water  crite- 
ria documents  Is  to  estimate  ambient 
water  concentrations  which  protect 
public  health.  The  assessments  review 
all  relevant  information  on  individual 
chemicals  or  chemical  classes  in  order 
to  derive  criteria  which  represent,  in 
the  case  of  suspect  or  proven  carcino- 
gens, various  levels  of  incremental 
cancer  rislt.  and;  in  the  case  of  other 
pollutants,  "no  observable  effect 
levels." 

Ideally,  water  quality  criteria  should 
represent  levels  for  compounds  in  am- 
bient water  which  would  not  pose  a 
hazard  to  the  human  population.  How- 
ever, in  any  realistic  assessment  of 
human  health  hazard,  a  fundamental 
distinction  must  t>e  made  between  ab- 
solute safety  and  recognition  of  some 
risk.  Criteria  for  absolute  safety  would 
have  to  be  based  on  detail  Imowledge 
of  dose/response  relationships  in 
humans  including  all  sources  of  chemi- 


cal exposure,  the  tjrpes  of  toxic  effects 
elicited,  the  existence  of  thresholds 
for  the  toxic  effects,  the  significance 
of  toxicant  interactions,  and  the  var- 
iances of  sensitivities  and  exposure 
levels  within  the  human  population. 
In  practice,  such  absolute  criteria 
cannot  be  established  because  of  defi- 
ciencies in  both  the  available  informa- 
tion and  the  means  of  interpreting 
this  information.  Consequently,  the 
water  quality  human  health  effects 
documents  propose  criteria  which 
minimize  or  specify  the  potential  rislt 
of  adverse  human  effects  due  to  sub- 
stances in  ambient  water.  Potential 
social  or  economic  costs  and  benefits 
are  not  considered  in  the  formulation 
of  the  criteria. 

II.  types  op  criteria 

Two  types  of  biological  endpoints 
have  l)een  used  in  developing  water 
quality  criteria,  stochastic  (non- 
threshold)  effects  and  non-stochastic 
(threshold)  effects. 

As  defined  by  the  International 
Commission  on  Radiological  Protec- 
tion (1977),  "stochastic  effects  are 
those  for  which  the  probability  of  an 
effect  occurring,  rather  than  its  sever- 
ity, is  regarded  as  a  function  of  the 
dose  without  threshold."  For  such  ef- 
fects, which  may  be  regarded  as  "all  or 
none"  phenomena,  thresholds  or  "no 
effect"  levels  cannot  be  established  be- 
cause even  extremely  small  doses  must 
be  assumed  to  elicit  a  finite  Increase  in 
the  incidence  of  the  response.  Carcino- 
gens, mutagens,  and,  in  some  cases, 
teratogens  elicit  stochastic  effects. 
Consequently,  "safe"  levels— i.e.,  levels 
which  will  produce  no  adverse  ef- 
fects—cannot be  established  for  car- 
cinogens and  mutagens.  Instead,  water 
quality  criteria  for  such  compounds 
are  presented  as  a  range  of  water  con- 
centrations associated  with  a  corre- 
sponding change  in  incremental  risk. 

In  contrast,  "non-stochastic  effects 
are  those  for  which  the  severity  of  the 
effect  varies  with  the  dose,  and  for 
which  thresholds  may.  therefore, 
occur."  The  threshold  assumption  is 
based  on  the  premise  that  In  such  sys- 
tems a  reserve  capacity  exists  which  is 
thought  to  be  depleted  before  clinical 
disease  ensues.  Since  this  reserve  ca- 
pacity varies  between  individuals,  it  Is 
necessary  to  incorporate  "safety  fac- 
tors" to  compensate  for  possible  errors 
In  the  derivation  of  the  criterion.  Al- 
ternatively, it  may  be  assumed  that 
the  rate  of  damage  will  not  be  signifi- 
cant over  the  life  span  of  the  orga- 
nism. Thus,  for  chemicals  which 
induce  only  non-stochastic  effects, 
water  quality  criteria  can  be  derived 
which  will  presumably  correspond  to  a 
"no  observable  effects  level." 

In  some  instances,  criteria  are  based 
on  organoleptic  characteristics,  i.e., 
thresholds  for  taste  or  odor.  Such  cri- 
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teria  are  established  when  Insufficient 
information  is  available  on  toxicologic 
effects  or  when  the  criterion  based  on 
organoleptic  effects  is  below  that  of 
the  criterion  based  on  toxicologic  data. 
It  is  recognized  that  criteria  based  on 
organoleptic  effects  do  not  necessarily 
represent  satisfactory  approximations 
of  low  risk  levels. 

The  list  of  Consent  Decree  pollut- 
ants contains  both  Individual  chemical 
species  and  classes  of  compounds.  The 
health  assessment  chapters,  likewise, 
review  information  either  on  broad 
chemical  classes  or  on  individual  spe- 
cies as  appropriate. 

In  some  cases  separate  criteria  for 
each  chemical  in  a  class  are  derived 
because  at  times  even  relatively  small 
structural  changes  can  significantly 
affect  chronic  toxicity.  However,  for 
some  chemical  classes  insufficient  data 
are  available  on  all  of  the  individual 
compounds  of  the  class.  In  such  in- 
stances, a  criterion  is  derived  for  the 
entire  class  or  criteria  are  derived  only 
for  certain  individual  chemicals  in  the 
class.  The  specific  reasons  for  accept- 
ing either  alternative  are  detailed  in 
the  appropriate  health  effects  chap- 
ters. 

Lastly,  for  some  chemicals  and 
chemical  classes,  the  data  are  insuffi- 
cient for  the  derivation  of  any  criteria. 
In  these  cases,  no  criteria  are  given 
and  deficiencies  in  the  available  infor- 
mation are  detailed. 

III.  APPROACH 

The  human  health  effects  chapters 
attempt  to  assess  all  information  on 
the  individual  chemicals  or  classes  of 
chemicals  which  might  be  useful  in  de- 
veloping water  quality  criteria.  Al- 
though primary  emphasis  is  placed  on 
identifying  epidemiologic  and  toxicolo- 
gic data,  the  assessments  typically 
contain  discussions  on  four  topics:  Ex- 
isting levels  of  human  exposure,  phar- 
macokinetics, toxicity,  and  criterion 
formulations. 

Por  all  documents,  an  attempt  is 
made  to  include  the  Itnown  relevant 
information.  Due  to  severe  time  con- 
straints, however,  an  exhaustive  litera- 
ture review  was  not  conducted  for  15 
d(x;uments  (Chlordane,  Chloroform, 
Heptachlor,  Tetrachloroethylene,  Ar- 
senic, Carbon  Tetrachloride,  Dichlor- 
ethylenes.  Hexachlorobutadiene.  Sele- 
nium, Dioxin,  Trichloroethylene,  Ben- 
zene, Beryllium,  Dichlorobenzene,  Ni- 
trosamlnes)  and  these  d(x;uments  were 
not  subjected  to  formal  peer  review. 
Por  the  remaining  50  documents,  more 
detailed  literature  searches  and  re- 
views were  performed.  Since  each  of 
the  latter  50  documents  was  prepared 
by  a  scientist  who  had  either  conduct- 
ed original  research  on  the  compound 
or  who  had  previously  reviewed  the 
toxicity  of  the  compoimd,  'the  prob- 
ability of  overlooking  significant  data 
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is  reduced.  Review  articles  and  reports 
were  uused  for  data  evaluation  and  syn- 
thesis. Scientific  Judgment  was  exer- 
cised in  reviewing  and  evaluating  the 
data  in  each  document  and  identifying 
the  adverse  effects  for  which  protec- 
tive criteria  are  sought.  In  addition, 
each  of  these  documents  was  reviewed 
by  a  peer  committee  of  scientists  fa- 
miliar with  the  compound(s)  under 
consideration.  Each  committee  evalu- 
ated the  quality  of  the  available  data, 
the  completeness  of  the  data  sum- 
mary, and  the  validity  of  the  derived 
criterion. 

In  the  analysis  and  organization  of 
the  data,  an  attempt  Is  made  to  be 
consistent  In  both  format  and  the  ap- 
plication of  accepted— or  at  least  ac- 
ceptable—scientific principles.  The 
evaluation  procedures  used  in  the 
hazard  assessment  process  follow  the 
principles  detailed  by  the  National 
Academy  of  Sciences  (1977)  In  Drink- 
ing Water  and  Health  and  guidelines 
of  the  EPA's  Carcinogenicity  Assess- 
ment Group. 

Exposure 

The  exposure  section  of  the  health 
effects  chapters  reviews  known  infor- 
mation on  the  current  levels  of  human 
exposure  to  the  individual  pollutant 
from  all  sources.  Much  of  the  data 
were  obtained  from  monitoring  studies 
of  air,  water,  food,  soil,  and  human  or 
animal  tissue  residues.  The  major  pur- 
pose of  this  section  is  to  provide  back- 
ground Information  on  the  contribu- 
tion of  exposure  from  water  relative  to 
aU  other  sources.  Consequently,  this 
section  is  subdivided  into  exposure 
from  Ingestion  In  water.  Ingestion  in 
food.  Inhalation,  and  dermal  contact. 

Information  with  regard  to  exposure 
is  often  valuable  In  developing  a  water 
quality  criterion.  Typically,  a  uniform 
exposure  assumption  is  used  in  formu- 
lating the  criteria  which  includes  the 
consumption  of  contaminated  drinking 
water  and  contaminated  fish  products. 
Exposure  data,  however,  are  useful  for 
comparing  the  assumed  Intake  to  the 
expected  contribution  based  upon 
available  Information.  In  addition 
Imowledge  of  exposure  from  all 
sources,  not  limited  to  drinking  water 
and  Ingesting  fish,  can  be  used  to  Justi- 
fy the  formulation  of  criteria  based 
upon  exposure  to  ambient  water  but 
recognizing  contributions  to  total  body 
Intake  from  additional  exposure 
routes. 

The  use  of  fish  consumption  as  a 
typical  exposure  factor  requires  the 
quantification  of  pollutant  residues  In 
the  edible  portion  of  the  ingested  spe- 
cies. Bloconcentration  factors  are  used 
to  relate  the  expected  pollutant  resi- 
due in  aquatic  organisms  to  the  ix>llut- 
ant  concentration  In  the  ambient 
waters  In  which  they  live. 
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In  order  to  estimate  the  average  per 
capita  intake  of  a  pollutant  due  to 
consumption  of  contaminated  fish  and 
shellfish,  a  BCF  appropriate  for  the 
average  U.S.  diet  was  developed.  The 
consumable  fish  and  shellfish  were  di- 
vided into  four  categories:  freshwater 
fishes,  saltwater  fishes,  molluscs,  and 
decaods  (Cordle,  et  al.  1978).  Three 
different  procedures  were  used  for  es- 
timating the  BCF  depending  upon  the 
availability  of  edible  portion  biocon- 
centration  data  and  the  lipid  solubility 
properties  of  the  chemical.  Generally 
speaking  available  BCF  data  are  data 
for  the  whole  fish  rather  than  the 
edible  portions  and  the  data,  at  best, 
cover  several  species. 

For  lipid-soluble  chemicals  the  aver- 
age edible  portion  %  lipids  is  derived 
for  each  of  the  four  categories  of  con- 
simiable  fish  and  shellfish  products 
(Sidwell,  et  al.  1974).  Based  on  con- 
sumption factors  (Cordle.  et  al.  1978), 
the  average  %  lipids  are  weighted  to 
give  the  %  lipids  for  the  average  diet. 

Since  data  indicate  that  the  BCF  for 
lipid-soluble  compounds  are  propor- 
tional to  the  %  lipids,  factors  for 
whole  fish  can  be  adjusted  to  edible 
portion  BCF's.  This  is  a  necessary  ad- 
justment since  most  experimental 
BCF  data  are  for  whole  body  and  not 
edible  portion.  Given  a  specific  lipid- 
soluble  pollutant  there  are,  in  many 
cases,  at  least  one  BCF  and  corre- 
sponding %  lipid  value. 

With  values  for  the  %  lipids  in  the 
average  diet,  and  the  whole  fish  BCF 
with  corresponding  lipid  value,  a 
single  BCF  can  be  calculated  that  esti- 
mates the  weighted  average  biocon- 
centration  factor. 

Example: 
Weighted  average  %  lipids  for  average 
diet  =  2.3% 

Measured  BCP  of  17  for  trlchloroethylene 
with  bluegllls  at  1%  lipids 
Weighted  average  BCF  for  average  diet 
equals 

17x3.3%  =  39.1 
1% 

As  an  estimator.  39  is  used  for  the  BCF. 

In  those  cases  where  a  measured 
steady-state  bioconcentration  factor  is 
not  available,  the  equation  "Log 
BCF=0.76  Log  P-0.23"  can  be  used 
(Veith.  et  al.  1978)  to  estimate  the 
BCF  for  aquatic  organisms  that  con- 
tain about  8%  lipids  from  the  octanol- 
water  partition  coefficient  P.  An  ad- 
justment for  %  lipids  in  the  average 
diet  versus  8%  is  made  in  order  to 
derive  the  weighted  average  biocon- 
centration factor. 

For  non-Iipid-soluble  compounds, 
measured  BCF's  are  needed  in  order  to 
calculate  representative  BCF's  for 
each  of  the  four  categories  of  con- 
sumed fish  and  shellfish.  Usually, 
however,  BCP  information  does  not 
exist  for  all  four  categories  and  rela- 
tive approximations  are  made  based 
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upon  known  species  data.  The  known 
and  estimated  BCF's  for  each  category 
of  fish/shellfish  are  weighted  accord- 
ing to  fish  consumption  factors,  and  a 
weighted  BCF  representative  of  the 
average  diet  is  derived. 

Example— Given  a  BCP  of  15  for  arsenic 
in  bay  scallops  and  other  Information  as 
shown: 


Avenge 

diet  BCP 

coiuump-  (estimate) 
Uon(pct) 


Preahwater  fishe*.... 
Saltwater  fishes. 
Saltwater  molluscs .. 


Saltwater  decapods ... 


12 

•1 

S 

18 


1 

1 

19 

1 


The  weighted  BCF  for  arsenic  is  2.36  for 
the  average  diet.  As  an  estimator,  2.3  is 
used. 

In  addition  tc  estimating  current 
levels  of  human  exposure,  the  expo- 
sure section  provides,  when  available, 
information  on  special  groups  at  risk 
based  on  tmusual  susceptibility  or  un- 
usual levels  of  exposure. 

Pharmacoki7ietic3 

This  section  Is  intended  to  briefly 
summarize  the  available  information 
on  the  absorption,  distribution,  metab- 
olism, and  elimination  of  the 
compotmd(s)  in  humans  and  experi- 
mental mammals.  Such  information 
can  be  extremely  useful  in  species  to 
species  extrapolation,  in  assessing  the 
body  burdens  from  long-term  low-level 
exposures,  and  in  characterizing  the 
mode  of  toxic  action.  Differences  or  si- 
milarities in  pharmacokinetic  data  on 
chemicals  within  a  class  were  some- 
times used  in  evaluating  the  appropri- 
ateness of  developing  a  single  water 
quality  criterion  for  a  class  of  chemi- 
cals. 

Effects 

This  section  simimarizes  the  follow- 
ing types  of  information  on  both 
humans  and  experimental  mammals: 

Acute,  subacute,  and  chronic  toxicity 

Synergistic  or  antagonistic  (action) 

Teratogenicity 

Mutagenicity 

Carcinogenicity 

The  major  goals  of  this  section  are 
to  assess  the  suitability  of  the  data  for 
use  in  establishing  water  quality  crite- 
ria and  to  determine  which  biological 
endpolnt,  i.e.,  stochastic,  non-stochas- 
tic, or  organoleptic,  should  be  selected 
for  use  in  criterion  formulation. 

Because  this  section  attempts  to 
assess  potential  himian  health  effects, 
data  on  documented  human  effects 
were  actively  sought.  However,  several 
problems  with  hunuui  epidemiological 
studies  usually  preclude  the  use  of 
such  data  in  generating  water  quality 
criteria.  These  problems,  as  summa- 


rized by  the  National  Academy  of  Sci- 
ence (1977)  are  presented  below: 

1.  Epidemiology  cannot  tell  what  effects  a 
material  will  have  until  after  humans  have 
been  ex[>osed.  One  must  not  conduct  what 
might  be  hazardous  experiments  on  man. 

2.  If  expostire  has  been  ubiquitous,  it  may 
be  impossible  to  assess  the  effects  of  a  mate- 
rial, because  there  is  no  unexposed  control 
group.  Statistics  of  morbidity  obtained 
before  use  of  a  new  material  can  sometimes 
be  useful,  but  when  latent  periods  are  vari- 
able and  times  of  introduction  and  removal 
of  materials  overlap,  historical  data  on 
chronic  effects  are  usually  unsatisfactory. 

3.  It  is  usually  difficult  to  determine  doses 
in  human  exposures. 

4.  Usually,  it  is  hard  to  identify  small 
changes  In  common  effects,  which  may 
nonetheless  be  important  if  the  population 
Is  large. 

5.  Interactions  In  a  "nature-designed"  ex- 
periment usually  cannot  be  controlled. 

Although  these  problems  often  pre- 
vent the  use  of  epidemiological  data  in 
quantitative  risk  estimates,  qualitative 
similarities  or  differences  between  do- 
ciunented  effects  in  himians  and  ob- 
served effects  in  experimental  mam- 
mals are  extremely  useful  in  assessing 
the  validity  of  anlmal-to-man  extrapo- 
lations. Therefore,  in  each  case  an  at- 
tempt is  made  to  identify  and  utilize 
both  epidemiologic  and  animal  dose 
reponse  data.  Criteria  derived  from 
such  a  confirmed  data  base  are  consid- 
ered to  be  most  reliable. 

The  decision  to  establish  a  criterion 
based  on  stochastic  effects  is  made  by 
evaluating  information  on  carcinogen- 
icity and  mutagenicity.  The  first  steps 
in  the  process  of  estimating  risk  are  to 
determine  whether  the  compound  is 
likely  to  cause  cancer  in  humans  and 
to  determine  whether  the  data  are 
adequate  for  the  derivation  of  a  water 
quality  criterion.  The  criteria  for  the 
qualitative  decision  of  carcinogenicity 
are  outlined  briefly  in  the  EPA  Inter- 
im Cancer  Guidelines  (May.  1976),  in 
an  article  by  Albert,  et  al.  (1977).  and 
in  the  IRLG  guidelines  on  carcinogen- 
ic risks  (IRLG.  1979).  The  assumption 
is  made  that  a  substance  which  in- 
duces a  statistically  significant  re- 
sponse in  animals  by  any  route  of  ex- 
posure has  the  capability  of  causing 
cancer  in  humans  from  ingestion  of 
this  substance  in  water  and  edible 
aquatic  organisms  taken  from  that 
water.  A  chemical  which  has  not  in- 
duced a  significant  cancer  response  in 
humans  or  experimental  animals  is 
gfet  identified  as  a  possible  carcinogen, 
even  though  its  metabolites  or  close 
structural  analogues  might  induce  a 
carcinogenic  response  or  even  though 
they  are  mutagenic  in  in  vitro  sys- 
tems. 

It  is  recognized  that  some  potential 
human  carcinogens  would  not  be  iden- 
tified by  the  rules  above.  However  the 
derivation  of  a  criterion  concentration 
cannot  be  justified  for  them.  There 
are  other  compounds  for  which  there 


is  plausible,  but  weak,  qualitative  evi- 
dence of  carcinogenicity  in  experimen- 
tal animal  systems  but  which  cannot 
be  given  a  valid  criterion  concentra- 
tion. This  occurs  in  cases  where  the 
only  evidence  of  animal  or  human  car- 
cinogenicity is  obtained  in  a  special 
carcinogen  bloassay  system  such  as 
mouse  skin  painting  or  strain  A  mouse 
pulmonary  adenoma.  The  derivation 
of  a  criterion  concentration  for  human 
consumption  from  these  studies  is  con- 
sidered invalid  regardless  of  the  quali- 
tative outcome.  In  addition  there  are 
some  compounds  (e.g.,  nickel  and  be- 
ryllium) which  are  carcinogenic  in 
humans  via  Inhalation  In  one  chemical 
form  but  have  Induced  no  response  In 
animals  or  humans  via  Ingestion  of 
their  soluble  salts.  For  beryllium  a  cri- 
terion concentration  is  developed  be- 
cause of  a  finding  of  tumors  In  animals 
at  a  site  removed  from  the  Injection 
site,  but  for  nickel  no  criterion  Is  rec- 
ommended because  no  evidence  of 
tumors  exists  from  administration  of 
nickel  solutions  by  either  ingestion  or 
Injection. 

For  those  compotmds  which  were 
not  reported  to  Induce  carcinogenic  ef- 
fects or  for  those  compounds  on  which 
carcinogenic  effects  data  were  lacking 
or  Insufficient,  an  attempt  is  made  to 
define  a  "No  Observable  Effect  Level 
(NOEL)".  In  many  respects,  the  evalu- 
ation of  these  studies  is  similar  to  that 
of  carcinogenicity  bioassays.  In  order 
to  more  closely  approximate  condi- 
tions of  human  exposure,  preference  is 
given  to  chronic  studies  Involving  oral 
exposures  (dietary  or  in  water)  over  a 
significant  proportion  of  the  organ- 
Isms  life  span.  Greatest  confidence  is 
placed  in  those  studies  which  demon- 
strated dose  related  adverse  effects  as 
well  as  no  effect  levels.  Considerable 
variability  was  encountered  in  the  bio- 
logical endpoints  used  to  define 
NOELs  which  ranged  from  gross  ef- 
fects such  as  mortality  to  more  subtle 
changes  in  biochemical,  physiological, 
or  pathological  parameters.  Given  the 
variety  of  effects  which  some  chemi- 
cals cause  and  the  problems  encoun- 
tered in  anlmal-to-man  extrapolations, 
the  derivation  of  a  NOEL  was  ob- 
tained using  chronic  data  if  available. 
Teratogenicity,  reproductive  impair- 
ment, and  behavioral  effects  may  be 
significant  consequences  of  environ- 
mental contamination.  However,  when 
such  effects  were  seen,  carcinogenic  or 
other  chronic  toxic  effects  were  usual- 
ly also  observed  and  subsequently  used 
In  deriving  the  criterion.  Teratogeni- 
city studies,  for  the  most  part,  involve 
doses  near  the  maximum  tolerated 
levels  and  administration  schedules 
which  do  not  reasonably  approximate 
environmental  exposures.  Studies  de- 
signed to  determine  reproductive  im- 
pairment are  often  conducted  over 
long  periods  at  low  doses.  However, 
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the  threshold  doses  for  reproductive 
effects  often  exceed  the  threshold  for 
other  biological  endpoints  (e.g., 
changes  in  organ  weights).  Informa- 
tion on  behavioral  effects,  which  is  of 
considerable  potential  significance,  is 
not  available  on  most  of  the  com- 
pounds under  study.  Consequently, 
most  NOEL'S  derived  from  chronic 
studies  are  based  either  on  gross  toxic 
effects  or  on  effects  which  caji  be  di- 
rectly related  to  fimctional  impair- 
ment or  defined  pathological  lesions. 

For  compouinds  on  which  adequate 
chronic  toxicity  studies  are  not  availa- 
ble, studies  on  acute  and  subacute  tox- 
icity assume  greater  significance. 
Acute  toxicity  studies  usually  involve 
single  exposures  at  lethal  or  near 
lethal  doses.  Subacute  studies  usually 
involve  exposures  over  about  10%  of 
the  life  span  of  the  test  organisms, 
e.g.,  90  days  for  the  rat  with  an  aver- 
age life  span  of  30  months.  Such  stud- 
ies are  useful  in  establishing  the 
nature  of  the  toxic  effects,  including 
the  target  organs,  metabolic  behavior, 
physiological/biochemical  effects,  and 
patterns  of  retention  and  tissue  distri- 
bution. The  utility  of  acute  and  suba- 
cute studies  In  deriving  environmental- 
ly meaningful  NOEIL's  Is  uncertain  al- 
though McNamara  (1976)  has  devel- 
oped application  factors  for  such  deri- 
vations. 

In  some  cases  where  adequate  data 
are  not  available  from  studies  using 
oral  routes  of  administration,  NOEIL's 
for  oral  exposures  are  estimated  from 
dermal  or  inhalation  studies.  Such  es- 
timates involved  approximations  of 
the  total  dose  based  on  assumptions 
about  breathing  rates  and/or  magni- 
tude of  absorption. 

Criterion  rationale 

This  section  reviews  existing  stand- 
ards for  the  chemlcal(s),  summarizes 
data  on  current  levels  of  human  expo- 
sure, attempts  to  identify  special 
groups  at  risk,  and  defines  the  basis 
for  the  recommended  criterion. 

Information  on  existing  standards  Is 
Included  primarily  for  comparison 
with  the  proposed  water  quality  crite- 
ria. Some  of  these  standards,  such  as 
those  recommended  by  Occupational 
Safety  and  Health  Administration 
(OSHA)  or  American  Conference  of 
Govenmiental  Industrial  Hygienists 
(ACGIH),  are  based  on  toxlcological 
data  but  are  intended  as  acceptable 
levels  of  occupational  rather  than  en- 
vironmental exposure.  Other  levels, 
such  as  those  recommended  by  the 
National  Academy  of  Sciences  (1977) 
In  Drinking  Water  and  Health  or  In 
the  E3*A  Interim  Primary  Drinking 
Water  Standards  are  more  comparable 
to  the  proposed  water  quality  criteria. 
Emphasis  Is  placed  on  detailing  the 
bases  for  the  existing  standards,  wher- 
ever possible. 
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Simunaries  of  current  levels  of 
human  exposure  presented  In  this  sec- 
tion specifically  address  the  applicabil- 
ity of  the  data  to  generating  water 
quality  criteria.  The  identification  of 
special  groups  at  risk— either  because 
of  geographical  or  occupational  differ- 
ences In  exposure  or  biological  differ- 
ences In  susceptibility  to  the 
compound(s)  fcxnised  on  the  Impact 
that  these  groups  should  have  on  the 
development  of  water  quality  criteria. 

In  the  section  on  the  basis  ior  the 
recommended  criteria  all  of  the  data 
used  in  developing  the  criteria  were 
summarized  and.  if  necessary,  quali- 
fied. 

IV.  GUtDEUmSS  FOR  CRITEStIA  DERTVATIOIf 

The  derivation  of  water  quality  cri- 
teria from  data  on  laboratory  animal 
toxicity  tests  is  essentially  a  two  step 
procedure.  First,  a  total  dally  Intake 
for  humans  must  be  estimated  which 
establishes  either  a  defined  level  of 
risk  for  stochastic  effects  or  NOEL  for 
non-stochastic  effects.  Secondly,  some 
assumptions  must  be  made  about  the 
contribution  of  contaminated  water 
and  fish/shellfish  consiunptlon  to  the 
total  dally  Intake  of  the  chemical. 
These  assumptions  may  then  be  used 
to  calculate  the  water  quality  criterion 
as  it  relates  to  the  tolerable  dally 
Intake. 

A.  Stochastic  Effects 

After  the  decision  has  been  made 
that  the  compound  has  the  potential 
of  causing  cancer  in  humans  and  that 
data  exist  which  permit  the  develop- 
ment of  a  criterion,  the  water  concen- 
tration which  is  estimated  to  cause  a 
lifetime  carcinogenic  risk  of  10''  Is  de- 
termined. This  concentration  Is  calcu- 
lated by  fitting  the  available  data  to  a 
dose-response  model.  A  risk  level  of 
10''  was  selected  for  the  purpose  of 
comparing  the  carcinogenic  effects 
among  the  various  comi>ounds.  The 
model  chosen  for  this  ptuix>se  incorpo- 
rates several  concepts  assembled  from 
different  sources.  The  basic  dose  re- 
sponse model  is  the  "one-hit"  model. 

(l)P=l-exp[-BD) 

where  P  is  the  probability  of  getting 
an  observable  case  of  cancer  in  a  life- 
time because  of  exposure  to  a  daily 
dose  D  of  the  compound,  and  B  Is  a 
constant  determined  by  the  data.  The 
quantity  B  Is  the  only  parameter  In 
the  model  and  it  is  Interpreted  as  a 
quantitative  indicator  of  the  carcino- 
genic effectiveness  of  the  compoimd. 
At  low  doses  (low  enough  so  that 
P<0.1),  P  is  directly  proportioiud  to 
the  dose  D  and  B  is  the  slope  of  the 
dose-response  line  obtained  when  P  is 
plotted  against  D.  Because  the  model 
approximates  a  straight  line  through 
the  origin  at  low  doses,  it  Is  sometimes 
called  a  linear,  no-threshold  dose-re- 
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sponse  model.  It  states  that  any  expo- 
sure to  a  carcinogen,  however  small, 
results  In  some  chance  of  cancer  occur- 
rence, and  the  probability  (or  the  risk) 
of  getting  cancer  from  low  exposure 
Increases  linearly  with  the  do.se. 

This  model  Is  used  for  risk  estima- 
tions because  it  is  consistent  with 
three  basic  concepts  in  chemical  car- 
cinogenesis: (a)  The  dose-response 
curve  for  mutagenesis  in  bacterial  sys- 
tems is  linear  with  no  threshold  for 
both  radiation-  and  chemical-induced 
damage;  (b)  there  are  both  theoretical 
reasons,  based  on  valid  concepts  of  the 
mechanisms  of  chemical  carcinogene- 
sis, as  well  as  a  wealth  of  data,  which 
indicate  that  chemicals  which  cause 
mutations  are  likely  to  induce  cancer 
in  animals  and  therefore  presiunably 
in  people:  and  (c)  epidemiology  studies 
in  human  populations  exposed  to 
animal  carcinogens  (radiation,  ana- 
toxin, cigarette  smoke)  show  an  inci- 
dence-exposure relationship  that  is 
linear  down  to  very  small  doses  with 
no  evidence  of  a  threshold. 

Evidence  for  some  chemicals  sug- 
gests that  extremely  small  doses  are 
"detoxified"  safely  and  therefore  do 
not  contribute  to  the  induction  of 
cancer.  If  this  were  true  the  risk  at 
such  low  exposures  would  be  either 
zero  or  much  smaller  than  the  one-hit 
model  would  predict.  The  possibility  of 
threshold  mechanisms  has  given  sup- 
port to  other  dose-response  models 
(Guess,  et  al.  1977)  for  extrapolation 
of  cancer  risk  such  as  the  log-probit. 
logit  and  multi-stage  models.  These 
models  are  non-linear  and  result  in 
lower  risks  than  the  one-hit  model  for 
a  given  low  exposure. 

Since  the  experimental  tumor  inci- 
dence data  generally  provide  no  clue 
as  to  which  model  is  correct,  the 
choice  must  be  made  on  the  basis  of 
policy.  The  agency  has  chosen  the 
one-hit  model  because  it  is  consistent 
with  the  three  basic  facts  previously 
mentioned  and  because  it  gives  greater 
risk  estimates  than  other  plausible 
models.  The  entire  procedure,  both  in 
the  choice  of  the  model  and  in  the  se- 
lection of  which  of  several  sets  of  car- 
cinogenic data  to  use  in  the  model.  Ls 
designed  to  determine  roughly  how 
severe  the  carcinogenic  hazard  could 
be  if  the  chemical  does  have  the  po- 
tential of  causing  cancer  in  humans. 
The  hazard  is  not  likely  to  t>e  higher 
but  could  be  lower  if  some  threshold 
or  non-linear  response  exists.  There- 
fore the  water  quality  criterion  con- 
centrations derived  from  the  proce- 
dure are  intended  to  be  estimates  of 
the  smallest  concentrations  that  are 
likely  to  give  rise  to  a  10*  risk. 

In  analyzing  animal  data  where  the 
control  (untreated)  group  has  a  spon- 
taneous incidence  of  tumors  equal  to 
Pc  and  the  treated  group  has  an  inci- 
dence of  the  same  tumor  tjrpe  of  P,, 


the  incidence  that  can  be  attributed  to 
the  treatment  alone,  P.  can  be  found 
by  the  following  argument.  If  the 
process  initiating  a  spontaneous  tumor 
is  independent  of  the  chemical  process 
which  initiates  an  induced  tumor,  then 
in  the  treated  group  where  both  proc- 
esses are  (x:curring  simultaneously, 
the  animals  have  tumors  either  be- 
cause they  are  spontaneous  (with 
probability  P.)  or  because  they  are  not 
spontaneous  (which  has  probability 
l-P.)  and  they  are  induced  by  the 
chemical  (with  a  probability  P). 
Therefore  ^ 

(2)     P,-P.-K(1-P,)P     and     P=(P,-P.)/ 
(l-P.) 

The  quantity  P.  due  to  chemically- 
induced  tumors,  is  the  quantity  ap- 
pearing in  the  one-hit  model,  equation 
(1).  The  correction  for  spontaneous 
tumors  given  in  equation  (2)  is  called 
the  Abbott's  correction.  Using  it,  the 
one-hit  model  takes  the  form: 

(3)P=(P.-P.)/(l-P.)-l-exp[-BDl 

Another  modification  of  the  one-hit 
model  is  needed  to  deal  with  experi- 
ments that  are  terminated  earlier 
than  the  natural  lifetime  of  the  ani- 
mals because  of  early  tumor  occur- 
rence and  for  cases  where  the  data  are 
given  in  terms  of  the  time  when  a  cer- 
tain fraction  (usually  50%)  of  the  ani- 
mals have  tumors.  It  is  known,  from 
an  extensive  series  of  rat  experiments 
by  Druckrey  (1967)  with  different  ni- 
trosamine  compounds,  that  for  a  cer- 
tain daily  dosage,  d.  the  time  when 
50%  of  the  animals  get  tumors,  U»  is 
shorter  with  higher  doses  and  the  re- 
lationship between  U,  and  d  is 
d(U.)"  =  K.  where  K  and  m  are  con- 
stants characteristic  of  the  compound. 
He  found  that  for  the  compounds 
tested  m  ranged  from  2.0  to  4.0  with 
most  of  them  close  to  3.0.  This  obser- 
vation is  consistent  with  the  findings 
of  Doll  ( 197 1 )  that  the  age  progression 
of  human  chemically-induced  cancers 
also  increases  as  t'.  This  time  depen- 
dence of  the  progression  of  tumors 
during  a  lifetime  can  be  incorporated 
into  the  one-hit  model  for  lifetime  in- 
cidence (equation  3)  by  expressing 
time  as  fraction  of  a  lifetime  and  writ- 
ing 

(4)P=(P,-P.)/(l-P.)=-l-exp(-BDt'J 

This  formulation  of  the  dose-response 
model  is  equivalent  to  equation  (3)  for 
lifetime  exposures.  If  the  chemical  is 
so  potent  and  the  doses  are  so  large 
that  treated  animals  die  prematurely 
at  times  significantly  less  than  1.0, 
then  the  premature  termination  of  the 
experiment  will  have  the  effect  of  in- 
creasing the  value  of  B,  the  potency  of 
the  compound. 

The  dose-response  model  (4)  has  fea- 
tures of  the  Weibull  tlme-to-tumor 
model  (Peto,  1973),  which  is 
P=kCt-w)",  where  w,  k  and  m  are  con- 


stants. This  can  be  shown  by  noticing 
that,  for  small  doses  D,  equation  (4)  is 
approximately  P=Bdt*  which  is  the 
Weibull  model  with  m=3.  w=0  and 
k  =  Bd. 

Selection  of  data  and  use  of  the  ex- 
trapolation model 

After  determining  that  a  substance 
is  carcinogenic  and  that  the  existing 
information  is  adequate  for  developing 
a  water  criterion,  a  choice  must  be 
made  of  which  of  the  data  sets  from 
several  studies  to  use  in  the  model. 
For  some  chemicals,  several  studies  in 
different  animals  species  and  strains, 
each  run  at  several  doses  and  possible 
different  routes  of  exposure,  are  avail- 
able. It  is  also  necessary  to  correct  for 
metabolism  differences  between  spe- 
cies and  absorption  factors  via  differ- 
ent routes.  The  procedures  used  in 
evaluating  these  data  are  consistent 
with  the  approach  of  making  a  maxi- 
mum-likely risk  estimate. 

They  are  listed  below: 

(1)  The  tumor  incidence  data  are 
separated  according  to  the  organ  site 
or  tumor  type.  For  each  dose  group 
the  tumor  incidence  in  treated  versus 
controls  is  tested  for  significance  using 
the  Fisher  exact  test  at  the  p<0.05 
level  of  significance. 

(2)  The  set  of  data  (i.e.,  the  dose  and 
incidence  data)  used  in  the  model  is 
the  set  where  the  incidence  is  statisti- 
cally significantly  higher  than  con- 
trols at  the  lowest  dose  group.  If  the 
lowest  dose  group  has  more  than  one 
tumor  site  that  is  statistically  signifi- 
cant, then  the  set  used  is  the  one 
which  given  the  highest  value  of  the 
potency  factor  B.  In  case  both 
matched  and  pooled  controls  are  re- 
ported (as  in  the  NCI  bioassay  pro- 
gram), the  pooled  controls  are  not 
used  if  their  tumor  Incidence  is  signifi- 
cantly different  from  matched  con- 
trols. When  the  two  control  groups  are 
not  significantly  different,  the  one 
giving  the  highest  value  of  B  is  actual- 
ly used,  although  In  this  case  the 
choice  of  controls  usually  has  only  a 
trivial  effect  on  the  value  of  B. 

(3)  Each  of  the  available  carcinogen- 
icity reports  is  analyzed  in  a  similar 
way.  The  dose  units  in  each  report  are 
converted  to  mg/kg/day  averaged  over 
the  time  span  of  the  study  (the  time 
until  terminal  sacrifice). 

In  calculating  the  mg/kg/day  equiv- 
alent of  a  dietary  dose  of  a  certain 
ppm,  a  standard  conversion  factor  (F), 
assumed  to  be  characteristic  of  the 
specie^,  is  used  as  follows:  mg/kg/ 
day  =  ppm  X  P.  The  factor  P  is  the  per- 
cent of  the  adult  animal  weight  that  is 
consumed  as  food  each  day.  For  rats, 
P  =  0.05;  for  mice.  F=0.13.  For  com- 
parison of  inhalation  and  Ingestion  ex- 
periments, the  assumption  is  made 
that  100%  is  absorbed  via  each  route 


unless  experimental  measurements  are 
available. 

(4)  The  value  of  B  used  for  the  crite- 
rion is  the  highest  value  obtained 
from  any  of  the  studies. 

(5)  D(»e  conversions  between  species 
are  done  on  a  body  surface  area  basis. 
It  is  known  that  the  effective  dose.  d. 
in  mg  per  day  of  direct-acting  drugs  is 
proportional  to  the  body  surface  area. 
This  relationship  holds  for  humans  of 
various  sizes  from  infants  to  adults 
and  for  extrapolations  between  labora- 
tory animals  and  humans.  It  is  luiown 
to  be  approximately  true  also  for 
oxygen  and  calorie  consimaption  rates. 
Since  a  crude  approximation  to  body 
surface  area  is  the  body  weight,  w.  to 
the  (%)rds  power,  one  can  write  d=k/ 
(w)V<i  ,  so  that  the  ratio  between  the 
animal  specific  dose,  (d/w)A.  and  the 
equivalent  human  specific  dose,  (d/w)H 
is: 


(d/w)A 


\wh) 


/3 


Therefore  the  specific  dose  (mg/kg/ 
day)  to  humans  required  to  produce 
an  effect  is  smaller  than  the  specific 
dose  that  would  produce  that  effect  in 
animals.  It  follows  that,  when  the 
doses  are  expressed  as  mg/kg  body 
weight/day.  the  potency  in  himians  is 
higher  than  that  in  animals  by  the 
ratio  (W„/WJW.. 

(6)  If  human  epidemiology  studies 
and  associated  exposure  information 
are  available  for  the  compound  they 
are  always  used  in  some  way.  If  they 
show  a  carcinogenic  effect,  even  when 
the  route  is  inhalation,  the  data  are 
analyzed  to  give  an  estimate  of  the 
linear  dependence  of  cancer  rates  on 
lifetime  average  dose,  which  is  equiva- 
lent to  the  factor  B.  If  they  show  no 
carcinogenic  effect  then  it  is  assimied 
that  the  real  value  of  B  is  less  than 
can  be  observed  in  the  experiment, 
and  an  upper  limit  value  of  B  is  calcu- 
lated   assuming    hypothetically    that 


the  true  incidence  is  just  below  the 
level  of  detection  in  the  cohort  stud- 
ied, which  is  determined  largely  by  the 
sample  sizes.  Whenever  possible 
human  data  are  used  in  preference  to 
animal  bioassay  data. 

CalctUation  of  the  water  quality  crite- 
rion concentration 

After  the  value  of  B  has  been  deter- 
mined the  lifetime  risk,  P,  from  an 
average  daily  exposure  of  x  mg/kg/ 
day  is  found  from  the  equation  P=B 
X .  Therefore  if  the  lifetime  risk  is  set 
at  P=10"'for  calculation  purposes,  the 
intake.  I,  in  mg/day  for  a  70-kg  person 
can  be  found  by  the  equation: 

(5)I=70xlO-VB. 

The  exposure  to  ambient  water  is  as- 
sumed to  (X)me  from  two  sources:  (a) 
drinking  an  average  of  2  litters  of 
water  per  day.  and  (b)  ingesting  an 
average  of  18.7  grams  of  fish  per  day 
(Cordle,  1978).  Because  of  accumula- 
tion of  residues  in  fish,  the  amount  of 
the  pollutant  in  fish  (mg/kg  of  edible 
fish)  is  equal  to  a  factor  R  times  the 
water  concentation  (mg/kg  of  water). 
Therefore  the  total  Intake  I  can  be 
written  as  the  sum  of  two  terms: 

I(ing/<lay)  =  C(mg/l)xR(l/kg  fish)x0.0187 

kg  fish/day 
+  C(ing/l)x21/day 
=C(0.0187  X  Rx2). 

Where  C  is  the  water  concentration  in 
mg/1.  Therefore  the  water  concentra- 
tion can  be  found  from  equation  (5)  as 
follows: 

(6)C=70  X  10-VB(2+Rx0.0187) 

This  is  the  equation  for  calculating 
the  water  quality  criterion  for  a  pol- 
lutant. Under  certain  circumstances, 
criteria  for  exposure  conditions  other 
than  2  liters  of  water/day  and  18.7 
gms  fish/day  may  be  desired.  Lifetime 
risk  levels  other  than  10"  *  may  also  be 
of  Interest.  In  such  circumstances 
equation  (7)  is  used  and  the  desired 
levels  substituted  as  follows: 


(7) 


C  =  70  X  (lifetime  risk  level) 


B((v;ater  intake)  +  R  x  (Fish  intake)] 


For  example  a  criterion  level  for  a  life- 
time risk  of  10~*  at  an  exposure  of  50 
grams  of  fish /day  and  1 1/day  of  water 

is 


C   =    70    x    10 


-6 


B       (1    +   R   X    0.050) 

The  interpretation  of  these  equa- 
tions is  that  if  the  lifetime  average 
water  concentration  Is  kept  lower  than 
the  calculated  value,  the  lifetime  risk 


is  estimated  to  be  lower  than  10~*.  If  a 
low  dose  threshold  could  be  reliably 
established  for  the  compound  the  risk 
would  be  lower  than  10"'. 

The  following  Is  a  summary  of  slope 
factors  which  can  be  used  for  calculat- 
ing criteria  for  exposure  risk  levels 
other  than  those  presented  in  the  as- 
sessment documents.  Note  that  in 
cases  where  human  data  are  available 
a  model  different  from  the  one-hit 
model  is  used  for  dose-response  calcu- 


Bzampteof 

Slope  factor. 

toziauDt 

B(mg/1/ 

ooncentrmUon 

day)-' 

correspondlnc 

to  a  risk  level 

of  10-'(rt/l) 

14.00 
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0.15 
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0.28 

0.14695 

2.1 

3.4306 

0.067 

0.090096 

X6 

5.36196 

1.2xlO-» 

O.J629r 

IJ 

30.3063 

0.28x10-' 

0.04949 

0.77 

13.4 

0.026 

36.2 

0.0092 

36.86 

0.013 

3.297 

0.11 

13.923 

4.6x10-' 

0.08440 

2.0 

0.01200 

21 

0.00066* 
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lation.  For  these  cases  an  equivalent 
slope  factor  Is  derived.  Also  Included  is 
a  summary  for  a  criterion  based  on  a 
10~'  lifetime  risk  assuming  lifetime 
daily  consumption  of  2  liters  of  water 
and  0.0187  kg  fish. 


Chemical 


Arsenic .„„.. 

Benzene  .„™..„..™.. 

Cadmium 

Chloroform 

Beryllium 

Cartwn 

Tetrachloride 

Chlordane 

1 . 1  -Dichloroethylene . 

Heptachlor 

Hexachlorobutadiene 
Dimethylnitroeamlne 
Diethylnitroaamine ... 
Dibutylnitroaamine ... 
N-Nitroao-pyrrolidine 

Tetrachlorodioxin 

Tetrachloroethylene . 

Trichlproethylene 

Vinyl  Chloride 


Mathematical  description  of  extrapo- 
lation method 

1.  Information  from  Chronic  Study 

nt= Number  of  animals  exposed  to  the  se- 
lected dose  that  developed  tumors  at 
some  time  in  the  study.  See  text  for  ex- 
planation of  selection  criteria  for  choos- 
ing the  data  set. 

NT = Total  number  of  animals  exposed  to 
selected  dose  level. 

no = Number  of  control  animals  with 
tumors. 

NC= Total  number  of  control  animaJs. 

Le= Actual  maximum  lifespan  for  test  ani- 
mals. 

le= Length  of  exposure. 

d= Average  dose  per  unit  of  time  (mg/kg/ 
day)  during  administration  of  the  agent. 

w= Average  weight  of  test  animals  (kg). 

2.  Information  from  (general  litera- 
ture 

70  kg = Average  weight  of  people. 

L- Theoretical  average  length  of  life  for 

test  species,  unless  specified  in  article.  It 

Is  90  weeks  for  mice  and  104  weeks  for 

rats. 
F= Average  weight  of  fish  consumed  per 

day.  assimied  0.0187  kilograms. 

3.  Other  information 

R=Bioconcentration  factor  for  edible  por- 
tions of  fish  (Supplied  by  Environmen- 
tal Research  Laboratory.  Duluth). 

4.  Mathematical  Model 
Pt=Pc-(-(I-Pc)x[l-e-«"'] 

where 

Ft =nt- NT = Proportion  of  test  ■"«»"■'■ 
with  tumors. 

Pc=nc-NC= Proportion  of  control  ani- 
mals with  tumors. 
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D   =  d   X   le  «   Lifespan   weighted   average   dose    level 
Le  mg/)cg/(unit   of    time). 


Ba  =  - 


Infl  -  Ptl-f  (D  X  t3] 
[l  -  PcJ 


where  t  =  lifespan  for  test  animals  =  Le 
length  of  life  for  species   L 


w 


C   =    70    X    10-5      = 


Bh(2+RxF) 


=  criterion   level    (mg/1)    for   man. 


B.  Non-Stochastic  Effects 

A  somewhat  less  formalized  ap- 
proach is  used  in  the  derivation  of 
water  quality  criteria  based  on  non- 
stochastic  effects.  As  previously  de- 
scribed, an  attempt  is  made  to  identify 
studies  defining  NOEL's  in  mammals. 
For  many  compounds,  several  effect 
and  no  effect  levels  are  reported  In  the 
literature.  The  NOEL's  selected  for  de- 
riving the  criteria  is  the  highest  NOEL 
that  did  not  exceed  a  level  reported  to 
cause  adverse  effect. 

The  NOEL  is  transformed  into  an 
Acceptable  Daily  Intake  for  man 
(ADD  by  dividing  by  an  uncertainty 
factor  of  10,  100,  or  1,000.  The  guide- 
lines for  using  the  uncertainty  factors, 
as  given  by  the  National  Academy  of 
Sciences  (1977),  are  outlined  below: 

1.  Valid  experimental  results  from 
studies  on  prolonged  ingestion  by 
man,  with  no  indication  of  carcinogen- 
icity. 

Uncertainty  Factor  =  10 

2.  Experimental  results  of  studies  of 
human  ingestion  not  available  or 
scanty  (e.g.,  acute  exposure  only). 
Valid  results  of  long-term  feeding 
studies  on  experimental  animals  or  in 
the  absence  of  human  studies,  valid 
animal  studies  on  one  or  more  species. 
No  indication  of  carcinogenicity. 

Uncertainty  Factor  =  100 

3.  No  long-term  or  acute  human 
data.  Scanty  results  on  experimental 
animals.  No  indication  of  carcinogen- 
icity. 

Uncertainty  Factor  =  1,000 

For  a  few  of  the  chemicals  or  chemi- 
cal classes,  ADIs  are  estimated  from 
threshold  limit  values  (TLVs)  or  suba- 
cute/acute  mammalian  data.  TLVs 
are  established  by  the  ACGIH  and 
represent  estimated  levels  of  the  com- 
pounds in  the  work  environment 
which  are  not  anticipated  to  result  in 
significant   adverse   health   effects   in 


workers  exposed  8  Hours/day,  5  days/ 
week.  The  method  used  to  derive  ADIs 
from  TLVs  is  essentially  that  recom- 
mended by  Stoklnger  and  Woodward 
(1958)  and  is  based  on  assumptions  of 
the  breathing  rate  and  completeness 
of  absorption. 

Once  an  ADI  is  established,  assump- 
tions are  made  concerning  the  relative 
contribution  of  water  to  total  human 
exposure.  In  some  cases,  criteria  are 
developed  In  a  manner  analogous  to 
that  used  in  carcinogenicity  studies: 

C  =  ADI/2+0.0187>cR 

In  other  cases,  the  bioconcentration 
term  is  omitted  and  an  approximation 
is  made  of  the  proportion  of  the  expo- 
sure attributed  to  water  and  non-water 
sources.  For  all  compounds,  criteria  is 
based  on  an  assumed  daily  water  con- 
sumption of  2  liters. 
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Appendix  D— Summaky  op  Comments 
Concerning  Guidelines  por  Deriv- 
ing Water  Qoality  Criteria  por 
THE  Protection  op  Aquatic  Lipe 

On  May  18,  1978.  the  Agency  pub- 
lished for  comment  a  methodology  for 
developing  water  quality  criteria  (43 
FR  21506)  for  the  protection  of  aquat- 
ic life  and  its  uses,  and  invited  public 
comment  on  all  aspects  of  the  method- 
ology. 

Following  is  a  brief  review  of  the 
comments  the  Agency  has  received  re- 
garding the  methodology.  Fifty-elj^t 
comments  were  received  from  interest- 
ed parties  Including  private  Industry, 
consultants,  environmental  groups. 
State  governments,  and  other  Federal 
agencies. 

I.  ISSUES  CONCERNING  THE  PURPOSE. 
INTENT.  AND  APPUCATION  OP  THE 
METHODOLOGY 

Many  commenters  thought  that  the 
criteria  should  account  for  differing 
water  characteristics.  Others  stated 
that  there  is  a  need  to  develop  a  sys- 
tematic means  for  interpreting  data 
and  for  estimation  of  effects  where 
data  are  unavailable.  Additional  com- 
ments were  received  regarding  the 
similarity  of  guideline  results  with 
"Red  Book"  results,  the  use  of  existing 
data  versus  development  of  new  data, 
concern  that  the  criteria  may  be  lower 
than  ambient  levels,  and  that  the  sci- 
entific community  should  be  involved 
in  the  development  of  the  guidelines. 

II.  ISSUES  REGARDING  STANDARDIZATION 
OP  ACUTE  TOXICITY  DATA 

Many  respondents  commented  on 
the  procedure  for  standardizing  the 
acute  toxicity  data.  Principal  issues 
that  were  raised  were  the  effect  of 
multiple  correction  factors  on  predic- 


tion error,  data  variability,  the  use  of 
mean  values  as  correction  factors,  the 
scientific  Justification  for  standardiz- 
ing acute  toxicity  data,  the  rationale 
used  for  rejections  of  data,  the  as- 
sumptions used  regarding  log-normal 
data  distributions,  the  sufficiency  of 
the  data  base  for  the  correction  fac- 
tors, and  the  need  for  subgrouplngs 
for  correction  factors. 

III.  ISSUES  CONCERNING 

STANDARDIZATION  OP  CHRONIC  DATA 

VALUES 

The  principal  comments  the  Agency 
received  regarding  the  standardization 
of  chronic  data  were  the  use  of  geo- 
metric mean  for  data  correction 
factor,  the  adequacy  of  existing 
MATC  data,  and  the  range  of  vari- 
ation of  data  used  for  standardization. 

IV.  ISSUES  CONCERNING  THE  DERIVATION 
OP  PINAL  LC60  AND  MATC  VALUES 

The  Agency  received  many  com- 
ments concerning  the  derivation  of 
final  LC50  and  MATC  values.  The 
most  frequent  conunents  regarded  the 
variation  of  species  response  to  indi- 
vidual toxicants,  the  effect  of  the  vari- 
ation of  toxicant  physical  and  chemi- 
cal property  variation,  the  variability 
of  individual  toxicants  within  a  given 
species,  the  selection  of  the  lowest 
LC50  value  as  a  final  acute  value,  and 
the  adequacy  of  the  chronic  test  data 
base  for  marine  species.  Additional 
conunents  were  received  on  the  differ- 
ing methods  used  for  determining 
LCSO^s,  the  limited  data  base  for  deter- 
mining IdATC  confidence  intervals, 
the  variation  of  application  factors, 
and  the  Justification  for  calculated.^ 
chronic  values  (X  YZ).  ) 

v.  ISSUES  CONCERNING  THE  PLANT 
EPPECTS  PROCEDURES  AND  VALUES 

The  comments  the  Agency  received 
regarding  plant  effects,  procedures 
and  values  concerned  the  adequacy  of 
the  existing  data  base,  the  selection  of 
the  lowest  plant  value,  and  the  inter- 
pretation of  plant  value  guidelines. 

VI.  ISSUES  CONCERNING 

BIOCONCENTRATION  EPPECTS  PROCEDURES 

AND  VALUES 

The  principal  issues  raised  by  com- 
menters concerning  bioconcentration 
effects  concerned  the  use  of  the  Oc- 
tanol/H   O  partition  coefficient,   the 


appropriateness  of  using  FDA  action 
levels,  the  validity  of  oral  dose  data, 
the  basis  for  determination  of  bi(xx>n- 
centration  factors,  and  the  Justifica- 
tion of  metabolic  and  biomagnif  ication 
factors. 

VII.  ISSUES  CONCERNING  DERIVATION  OP 

TWO-POLD  CRITERION 

The  issues  raise  by  commenters  con- 
cerning the  derivation  of  two-fold  cri- 
terion pertained  to  the  acceptability  of 
96-hour  final  acute  time  period,  the 
adequacy  of  safety  margins,  the 
soundness  of  rationale  for  two-fold  cri- 
terion, the  degree  of  protection  pro- 
vided by  procedures  for  developing  cri- 
teria, application  factor  variation,  the 
economic  feasibility  of  monitoring 
standards,  and  the  chronic  data  base. 

VIII.  OTHER  ASPECTS  OP  THE  GUIDELINES 

DATA  BASE 

Other  aspects  of  the  guidelines  data 
base  which  were  commented  on  con- 
cerned the  use  of  field  data  on  actual 
water  body  conditions  where  possible, 
the  screening  of  data  for  reliability, 
and  the  completeness  of  data  usage. 

IX.  ISSTTES  CONCERNING  THE  PRESENTA- 
TION AND  DOCUMENTATION  OP  THE 
GUIDELINES 

Many  respondents  commented  on 
the  presentation  and  documentation 
of  the  guidelines.  The  principal  com- 
ments concerned  clarification  of  the 
guidelines  instructions  and  proce- 
dures, the  need  for  definition  of  terms 
used  in  the  guidelines,  the  use  of  non- 
published  data,  and  the  adequacy  of 
tables  used  in  the  guidelines. 

X.  OTHER  ISSUES  NOT  INCLUDED  UNDER 
ANY  OP  THE  ABOVE 

Miscellaneous  issues  raised  by  re- 
spondents and  not  mentioned  above 
are  that  the  Agency  failed  to  consider 
certain  classes  of  organisms,  the  guide- 
lines methodology  should  be  field- 
tested,  there  should  be  a  continual  up- 
dating of  "correction"  and  "sensitiv- 
ity" factors,  more  attention  should  be 
given  to  the  influence  of  water  quality 
on  toxicity,  the  recognition  of  differ- 
ences between  field  and  laboratory 
bioassay  conditions,  the  differences 
between  the  dissolved  fraction  and 
total  concentration  of  toxicant,  and 
the  toxicant  mode  of  action. 
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[4910-14-M] 
DEPARTMENT  OF  TRANSPORTATION 

Coast  Gword 

[46  CFI  Part  401  ] 

[COD  79-030] 

MEAT  LAKES  PILOTAGE  RATES 

Prop«««d  Rul« 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Coast  Guard  is  pro- 
posing to  increase  the  basic  rates  for 
U.S.  Great  Lakes  Pilotage  by  ten  per- 
cent in  all  three  Pilotage  Districts. 
This  action  is  Incident  to  a  review  of 
pilot  compensation.  This  change  in  pi- 
lotage rates  is  proposed  In  order  to  in- 
crease U.S.  pilot  compensation,  to 
cover  increased  operating  costs,  and  to 
provide  the  three  U.S.  Pilot  Associ- 
ations with  funds  for  pilot  training. 

DATES:  Comments  must  be  received 
on  or  before  April  16,  1979. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/ 
81).  (CGD  79-030).  U.S.  Coast  Guard. 
Washington.  D.C.  20590.  Comments 
will  be  available  for  examination  at 
the  Marine  Safety  Council  (G-CMC/ 
81).  Room  8117.  Department  of  Trans- 
portation. Nassif  Building,  400  Sev- 
enth Street  SW..  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION 
CONTACT:  Mr.  John  J.  Hartke  (G- 
MVP-4/82),  Room  8214,  Department 
of  Transportation.  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  D.C. 
20590(202-755-8683). 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to  par- 
ticipate in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  person  submitting  a 
comment  should  include  the  com- 
menter's  name  and  address,  identify 
this  notice  (CGD  79-030)  and  the  spe- 
cific section  of  the  proposal  to  which 
the  comment  applies,  and  give  the  rea- 
sons for  the  comment.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned 
but  one  may  be  held  at  a  time  and 
place  to  be  set  in  a  later  notice  in  the 
Federal  Register  if  requested  in  writ- 
ing by  an  interested  person  raising  a 
genuine  issue  and  desiring  to  comment 
orally  at  a  public  hearing. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  John  J. 
Hartke,  Project  Manager,  Office  of 
Merchant  Marine  Safety,  and  LT.  G. 
S.  Karavitis.  Project  Attorney,  (Jffice 
of  the  Chief  Counsel. 


PROPOSED  RULES 

Discussion  op  the  Proposed 
Regttlations 

The  revenues  and  expenses  of  the 
pilot  associations  for  1978  have  been 
reviewed.  Revenue  requirements  for 
1979  have  been  developed  and  the 
number  of  vessels,  their  size,  and  route 
patterns  have  been  projected  for  1979. 

The  guideline  followed  in  the  devel- 
opment of  a  pilot  compensation  figure 
is  that  the  target  compensation  for 
U.S.  pilots  is  to  be  comparable  to  the 
earnings  of  their  licensed  counterparts 
on  U.S.  Great  Lakes  vessels.  This 
guideline  is  contained  in  the  State- 
ment of  Policy  for  Pilotage  in  the 
Great  Lakes  System,  United  States 
Department  of  Transportation.  June 
16.  1973.  This  means  that  a  registered 
pilot  should  earn  compensation  com- 
parable to  a  Master  on  Great  Lakes 
vessels  when  providing  pilotage  serv- 
ices in  designated  waters  (Rivers),  and 
that  a  registered  pilot  should  earn 
compensation  comparable  to  a  Chief 
Mate  on  Great  Lakes  vessels  when 
providing  pilotage  services  in  undesig- 
nated waters  (Lakes). 

The  pilots'  counterparts  on  Great 
Lakes  vessels  have  received  compensa- 
tion increases  for  this  year.  Increasing 
pilotage  rates  by  seven  percent  would 
increase  pilot  compensation  enough  to 
maintain  a  reasonably  close  relation- 
ship in  compensation  between  the 
Great  Lakes  pilots  and  their  licensed 
counterparts  on  U.S.  Great  Lakes  ves- 
sels. This  seven  percent  rate  increase 
would  also  cover  the  projected  in- 
crease in  pilot  association  operating 
costs  for  1979.  specifically,  the  in- 
crease in  pilot  boat  costs,  pilot  travel, 
and  dispatching  costs. 

The  remaining  three  percent  of  this 
ten  percent  rate  increase  will  provide 
the  three  U.S.  Pilot  Associations  with 
additional  funds  for  pilot  training. 

Funds  for  pilot  training  were  initial- 
ly Included  in  pilotage  rate  determina- 
tions in  1978  when  it  was  recognized 
(for  rate  making  purposes)  that  new 
pilots  undertake  training  prior  to 
being  registered  as  U.S.  registered 
pilots.  The  Great  Lakes  Pilotage  Act 
was  amended  on  October  13,  1978. 
This  amendment  permits  individuals 
with  mate's  and  pilot's  licenses,  as  well 
as  master's  licenses,  to  qualify  as  ap- 
plicants for  registration  as  U.S.  regis- 
tered pilots.  While  this  amendment 
will  assist  in  alleviating  the  present 
shortage  of  pilots,  additional  training 
funds  are'  needed  so  that  the  three 
U.S.  pilot  associations  may  provide  an 
adequate  training  program  for  new 
pilots.  The  funds  for  pilot  training 
provided  by  this  rate  increase  are  to  be 
set  apart  from  other  pilotage  revenues 
and  are  to  be  used  for  pilot  training 
purposes  only. 

It  is  also  proposed  to  delete 
§  401.405(b)(1)  from  the  regulations. 
This  item  deals  solely  with  the  Wel- 
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land  Canal  which  is  entirely  within 
Canada  and  U.S.  pilots  do  not  provide 
services  there. 

This  rule  has  been  evaluated  under 
the  Department  of  Transportation 
Policies  for  Improving  Government 
Regulations  published  on  February  26. 
1979  (44  PR  11034).  The  estimated 
cost  of  this  regulatory  proposal  is 
$721,080.  This  figure  is  the  amount  of 
additional  revenue  the  U.S.  pilots 
should  receive  under  this  proposaJ 
based  on  the  projected  1979  traffic. 
This  is  also  the  amount  that  shippers 
would  have  to  pay  to  transport  goods 
into  and  out  of  the  Great  Lakes.  The 
benefit  of  this  rule  is  the  value  of 
avoiding  or  minimizing  costly  delays 
and  disruptions  in  shipping  attributa- 
ble to  the  failure  to  be  able  to  retain 
qualified  pilots  and  to  attract  new 
qualified  pilots.  The  overall  efficiency 
of  the  pilotage  system  is  enhanced  by 
having  an  appropriate  number  of 
pilots  available  to  provide  the  required 
services. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Part  401  of  Title 
46  of  the  Code  of  Federal  Regulations 
as  follows: 

1.  By  revising  {  401.405  to  read  as  fol- 
lows: 

i  401.405    Basic  rates  and  charges  on  des- 
ignated waters. 

Except  as  provided  under  $401,420, 
the  following  basic  rates  shall  be  pay- 
able for  all  services  and  assignments 
performed  by  U.S.  Registered  Pilots  In 
the  areas  described  In  9  401.300: 

(a)  District  1: 

(1)  For  paasace  throufh  the  District  or  any 
part  thereof.  $6.27  for  each  statute  mile, 
plus  $83  for  each  lock  transited,  but  with 
a  minimum  basic  rate  of  $183  and  a  maxi- 
mum basic  rate  for  a  through  trip  of  $803 

(2)  For  a  moveage  in  any  harbor $275 

(b)  District  2: 

( 1 )  Southeast  Shoal  to  Toledo  or  any 
point  on  Lake  Erie  west  of  South- 
east Shoal $406 

(2)  Between  points  on  Lake  Erie  west 

of  Southeast  Shoal $240 

(3)  Southeast  Shoal  to  Port  Huron 
Change  Point  or  any  point  on  the 
St.  Clair  River  when  pilots  are  not 
changed  at  Detroit  Pilot  Boat $706 

(4)  Southeast  Shoal  to  Detroit/Wind- 
sor or  any  point  on  the  Detroit 
River $406 

(5)  Southeast  Shoal  to  Detroit  Pilot 
Boat $294 

(6)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  and  Port 
Huron  Change  Point,  when  pilots 
are  not  changed  at  Detroit  Pilot 
Boat $818 

(7)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  and  De- 
troit/Windsor or  any  point  on  the 
Detroit  River $527 

(8)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  and  the 
Detroit  Pilot  Boat $406 

(9)  Detroit/Windsor  or  any  point  on 
the   Detroit    River   and   between 


points  on  the  Detroit  River $240 

(10)  Detroit/Windsor  or  any  point  on 
the  Detroit  River  to  Port  Huron 
Change  Point  or  any  point  on  the 

St.  Clair  Rlver„ $532 

(11)  Detroit  PUot  Boat  to  any  point 

on  the  St.  Clair  River $532 

(12)  Detroit  PUot  Boat  to  Port  Huron 
Change  Point. $413 

(13)  Between  points  on  the  St.  Clair 
River $240 

(14)  Port  Huron  Change  Point  to  any 
point  on  the  St.  Clair  River..... $294 

(c)  District  3: 

(1)  Between  the  southemly  limit  of 
the  District  and  the  northemly 
limit  of  the  District  or  the 
Algoma  Steel  Ck>rporatlon  Wharf 

at  Sault  Ste.  Marie.  Ontario $730 

(2)  Between  the  southemly  limit  of 
the  District  and  Sault  Ste.  Marie, 
Ontario  or  any  point  in  Sault  Ste. 
Marie.  Ontario  other  than  the 
Algoma  Steel  Corporation 
Wharf $613 

(3)  Between  the  northemly  limit  of 
the  EMstrict  and  Sault  Ste.  Marie, 
Ontario,  including  the  Algoma 
Steel  Corporation  Wharf,  or  Sault 

Ste.  Marie.  Michigan. $275 

(4)  For  a  movage  In  any  harbor $275 

2.  By  revising  S  401.410(a)  to  read  as 
follows: 

§401.410    Basic    rates    and    charges    on 
undesignated  waters. 

(a)  Except  as  provided  under 
{401.420  and  subject  to  paragraph  (b) 
of  this  section,  the  basic  rates  for  each 
6  hour  period  or  part  thereof  that  the 
JJJB.  pilot  is  on  board  in  the  undesig- 
nated waters  shaU  be: 

(1)  In  Lake  Ontario $146 

(2)  In  Lake  Erie $191 

(3)  In  Lakes  Huron,  Michigan  and  Su- 
perior  $146 

plus  $140  for  each  time  the  VJS.  pilot  per- 
forms the  docking  or  nndonicing  of  the  ship. 


3.  By  revising  {  401.420  to  read  as  fol- 
lows: 

S  401.420    Cancellation,  delay  or  intcmip- 
tion  in  rendition  of  serricea. 

(a)  When,  in  designated  or  undesig- 
nated waters,  the  passage  of  a  ship  is 
interrupted  for  the  purpose  of  loading 
or  discharging  cargo  or  for  any  reason 
and  the  services  of  the  UJS.  pilot  are 
retained  during  the  interruption  or 
when  a  UJS.  pilot  is  detained  on  board 
a  ship  after  the  end  of  an  assignment 
for  the  convenience  of  the  ship,  the 
ship  stiall  pay  an  additional  charge 
calculated  on  a  basic  rate  of  $23  for 
each  hour  or  part  of  an  hour  during 
which  each  interruption  lasts  with  a 
maximum  basic  rate  of  $354  for  each 
24  hour  period  during  which  the  inter- 
ruption continues.  However,  there  is 


no  charge  for  any  interruption  caused 
by  ice,  weather,  or  traffic,  except 
during  the  period  l>egiiming  the  1st  of 
December  and  ending  on  the  8th  of 
the  foUowing  April.  Additionally,  no 
charge  shall  be  made  for  any  interrup- 
tion if  the  total  interruption  ends 
during  the  6  hour  period  for  which  a 
cliarge  has  been  made  under  §  401.410. 

(b)  When,  in  designated  or  undesig- 
nated waters,  the  departure  or  movage 
of  a  ship  for  which  a  U.S.  pilot  has 
been  ordered  is  delayed  for  the  con- 
venience of  the  ship  for  more  than  one 
hour  after  the  U.S.  pilot  reports  for 
duty  at  the  designated  boarding  point 
or  after  the  time  for  which  he  is  or- 
dered, whichever  is  later,  the  ship 
shall  pay  an  additional  charge  calcu- 
lated on  a  basic  rate  of  $23  for  each 
hour  or  part  of  an  hour  after  the  first 
hour  of  the  delay,  with  a  maximum 
basic  rate  of  $354  for  each  24  hour 
period  of  the  delay. 

(c)  When,  in  designated  or  imdesig- 
nated  waters,  a  UJ3.  pilot  reports  for 
duty  as  ordered  and  the  order  is  can- 
celled, the  ship  shall  pay: 

(DA  cancellation  charge  calculated 
on  a  basic  rate  of  $138. 

(2)  If  the  cancellation  is  more  than 
one  hour  after  the  U.S.  pilot  reports 
for  duty  at  the  designated  boarding 
point  or  after  the  time  for  which  he  is 
ordered,  whichever  is  the  later,  a  fur- 
ther charge  (sdculated  on  a  basic  rate 
of  $23  for  each  hour  or  part  of  an 
hour  after  the  first  hour,  with  a  maxi- 
mum basic  rate  of  $354  for  each  24 
hour  period. 

4.  By  revising  S  401.428  to  read  as  fol- 
lows: 

S  401.428  Basic  rates  and  charges  for  car- 
lying  a  U.S.  pilot  beyond  normal 
change  point 

If  a  UJS.  pUot  is  carried  beyond  his 
normal  change  point  or  is  unable  to 
board  at  his  normal  boarding  place, 
the  U.S.  pilot  shall  be  paid  at  the  rate 
of  $140  per  day  or  part  thereof,  plus 
reasonable  travel  expenses  to  or  from 
his  base.  These  charges  are  not  appli- 
cable if  the  ship  utilizes  the  services  of 
the  IJJB.  pilot  beyond  his  normal 
change  point  and  the  ship  is  billed  for 
those  services.  The  change  points  to 
which  this  section  applies  are  desig- 
nated in  S  401.450. 

(Sec  5,  74  Stat.  260  (46  n.S.C.  216c);  sec. 
6(aX4),  80  Stalt.  937,  as  amended  (49  UJS.C. 
1655(aK4):  49  CFR  1.46(a).) 

Dated:  March  12, 1979. 

R.  H.  Scarborough, 
Vice    Admiral.     United    States 
Coast  Guard,  Acting  Comman- 
dant 
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4-16-79 1«007 

TOXIC  SUBSTANCES  CONTROL 

EPA  discusses  policy  and  issues,  and  requests  comment  on 
premanufacture  testing  of  new  chemical  substances;  com- 
ments by  6-14-79  (Part  IV  of  this  issue) 16240 

VITAMIN  AND  MINERAL  FOODS 

HEW/FDA  revokes  rules  on  klentity  standard  and  Mbelng 
requirements;  effective  3-16-79 16005 

^^^HH^^^^^HH^^^^H^MHH^    CONTINUID    INWDt 


UMI 


INFORMATION  AND  ASSISTANCE 


AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  foitowing  agencies  have  agreed  to  pubHsh  alt  documents  on  two  assigned  days  of  the  weei(  (Monday/ 
Thursday  or  Tuesday/Friday).  The  o  a  yoluntary  program.  (See  OFR  notice  41  FR  32914,  August  6, 1 976.) 
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DOT/COAST  GUARD 

USOA/ASCS 

DOT/COAST  OUARO 

USOA/ASCS 

DOT/NHTSA 

USOA/ APHIS 

DOT/NHTSA 

USOA/APHtS 

DOT/FAA 

USOA/FNS 

DOT/FAA 

USOA,'FNS 

DOT/OHMO 

U80A//FSCS 

DOT/OHMO 

U80A/F8QS 

DOT/OPSO 

USOA/REA 

DOT/OPSO 

USOA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

LABOR 

HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 
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of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Administration.  Washington,  D.C.  20408. 

*NOTE:  As  Of  Janasry  1. 1979,  tkt  Merit  Systsms  Protsctioii  loari  (USPS)  and  the  Offica  of  PereoMMl  Maauawsat  (0PM) 
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holidays),  by  the  Office  of  the  Federal  Regutcr,  National  Arcillves  and  Records  Service.  General  Services 
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by  Federal  agencies.  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documenu  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documenu  of  public  interest  Documenu  ar«  ?n  file  for  public  ln4>ection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  Ulng  Is  requested  by  the  Issuing  agency. 

The  Fdesal  RccisTza  wUI  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $6  00  per  month  or  950  per  year  payable 
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Questions  and  requests  for  specific  infonnation  nr»y  be  directed  to  the  following  numbers.  General 
made  by  dialing  202-523-5240. 


FEDERAL  REQISTER,  Daily  Issue: 

Subscription  orders  (GPO) 202-783-3238 

Subscription  problems  (GF»0) 202-275-3054 

"Dial  -  a  -  Reg"  (recorded  sum- 
mary of  highPighted  docunoents 
appearing  in  next  day's  issue). 

Washington.  D.C 202-523-5022 

Chicago.  Ill 312-663-0884 

Los  Angeles,  Calif 213-688-6694 

Scheduling     of     documents     for       202-523-3187 

publication. 
Photo  copies  of  documents  appear- 
ing in  the  Federal  Register. 

Corrections.. 

Public  Inspection  Desk 

Rrxling  Aids 

Public  Briefings:  "How  To  Ua«  tlw 

Fodtral  Roglstor." 
Code  of  Federal  Regulations  (OFR).. 


523-5240 

523-5237 
523-5215 
523-5227 
523-5235 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weeldy  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents 

Index 

PUBUC  LAWS: 

Public  Law  numbers  and  dates 


Finding  Aids. 


523-3419 
623-3517 
523-5227 


Slip  Law  orders  (GPO) 
U.S.  Statutes  at  Large. 
Index 


U.8.  Qovemment  Manual 

Automation 

Spodal  PrplMts 


inquiries  may  be 

523-5233 

523-5235 

523-5235 
523-5235 

523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 
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HIGHLIGHTS— Continued 


VITAMIN  AND  MINERAL  DRUG  PRODUCTS 

HEW/FDA  proposes  rules  to  estalQlish  condHions  under  which 

certain  over-the-counter  drugs  are  generally  recognized  as 
safe  and  effective,  comrrwnts  by  6-14-79.  reply  comments  by 
7-12-79  (Part  II  of  this  issue) 16128 

CABLE  AND  SATELLITE  FACILITIES 

FCC  subetantiaNy  accepts  ^4orth  Atlantic  plan  which  includes  a 
TAT-7  cable  in  1983 18033 

SPACE  TRANSPORTATION  SYSTEM 
^4ASA  proposes  to  establish  criteria  and  procedures  for  per- 
sonnel assigned  to  mi»8ion<*itlcal  positions:  comments  by  ^^^ 
4-16-79 18020 

COTTON  AND  MAN-MADE  HBER  TEXTILE 
PRODUCTS  FROM  HAITI 

Committee  for  the  Implementation  of  Textile  Agreements  has 
decided  to  control  inniiports  of  certain  products  Ajring  fifteer*-    ^^ 
month  period;  effective  3-19-79 18029 

MOBILE  HOME  LOANS 

VA  increases  allowabie  setup  charges;  effective  3-9-79 18014 

TOBACCO 

USDA/ASCS  Imits  quota  of  traiisfers.  establishes  carryover 
storage  provisions,  and  revises  reporting  requirement8;^fe^ 

live  3-14-79  (2  documents) - 15i8»,  ISWi 

USOA/CCC  amends  price  support  rules  for  Hue-cured  and  ^^^ 
buriey  crops;  effective  3-14-79 15993 

HSHERY  PRODUCTS 

Commerce/NOAA  extend  comment  period  on  proposed  rules 
concerning  program  inspections:  comments  by  6-1-79 18025 

nootAi  neisTR,  voi.  44,  no. 


18030 

18030 
18040 
18037 

18058 

18080 

18027 


MEETINGS— 

DOO/Navy:  Chief  of  Naval  Operations  Executive  Panel  Advi- 
sory Committee,  Command,  Control  and  Communications 
Sub-Panel,  4-3  and  4-4-79 

DOE:  Contractor  coonination  on  automotive  propulsion  re- 
search and  development.  4-24  through  4-26-79 

HEW/FDA:  Consumer  exchange,  3-21-79 

Vwious  advisory  committees,  AprI  1979 

Office  of  the  Special  Representative  for  Trade  Negotations: 
Advisory  Committee  for  Trade  Negotiations,  4-4-79 

Presidential  Advisory  Board  on  Ambassadorial  Appoint- 
ments. 3-31-79 

USOA/FS:  Fremont  National  Forest  Grazing  Advisory 
Board.  4-27-79 

HEARING — 

DOE/ERA:  Analysis  of  costs  and  revenues  of  refiners' 
No.  2  dtetiUates,  including  No.  2  home  heating  oM.  pre- 
hearing conference  3-23-79.  requests  to  partidpale  by 
3-22-79 ~ 

CHANGED  HEARING— 

National  Commission  on  Vne  International  Year  of  the  ChM:     ^^ 
3-23-79.  time  and  location - 18067 

SUNSHINE  ACT  MEETINGS  16094 

SEPARATE  PARTS  OF  THIS  ISSUE 

P»t  II.  HEW/FDA JJJ^J 

I 16240 

16294 


18031 


P»t  III.  HEW/FDA. 
Pwt  IV.  EPA . 


Pwt  V.  LABOR/ESA . 


,  NUUtCH  1«,  1f79 


III 
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AOmCULTURAL  HAmcrnNQ  8ERVICC 


Lemons    grown    in    Ariz,    and 


Milk  marketing  orderc  ' 
Inland  Empire:  termination . 
Upper  Midwest:  suspension.. 

AOmCULTUfUL  STABIUZATIOM 
CONSERVATION  SERVICE 


16019 
16019 


Tobacco  (burley):  marketing 
quotas  and  acreage  allot- 
ments    16991 

Tobacco  (flue  cured):  market- 
ing quotas  and  acreage  allot- 
ments    16989 

*■-** — 
nonova 

Peed  grain  donations: 
Zunl  Indian  Tribe.  N.  Mex 16027 

AGRICULTURE  DEPARTMENT 

See  also  Agrlctiltural  Marketing 
Service;  Agricultural  Stabili- 
zation and  Conservation  Serv- 
ice: Animal  and  Plant  Health 
Inspection  Service:  Commod- 
ity Credit  Corporation:  Farm- 
ers Home  Administration; 
Food  and  Nutrition  Service; 
Forest  Service. 


Ozark  National  Forest:  transfer 
of  Jurisdiction  to  National 
Park  Service:  correction 16028 

ANIMAL  AND  PLANT  HEALTH  INSPECTION 
SERVICE 

RulM 

Livestock  and  poultry  quaran- 
tine: 

Brucellosis 15997 

Exotic   Newcastle   disease   (2 
docimients) 15997,  15998 

BUND  AND  OTHER  SEVERELY 
HANDICAPPED,  COMMITTEE  FOR 
PtmCHASEFROM 

NotlCM 

Procurement  list,  1979:  addi- 
tions and  deletions  (2  docu- 
ments)     16030 

CHILD,  INTERNATIONAL  YEAR  OF  THE, 
1979,  NATIONAL  COMMISSION 


Meetings:  change 

COMMERCE  DEPARTMENT 

See  Economic  Development 
Administration;  National  Oce- 
anic and  Atmospheric  Admin- 
istration: Patent  and  Trade- 
mark Office. 


16057 


contents 


COMMOOtTY  CREDIT  CORPORATION 


Loan  and  purchase  programs: 

DEFENSE  DEPARTMENT 

See  alto  Navy  Department 


16093 


Information  security  program; 
correction 16013 

ECONOMIC  DEVELOPMENT 
ADMINISTRATION 


Financial     assistance     require- 
ments: 
Job     relocation;     interpreta- 
tion    16003 

ECONOMIC  REGULATORY 
ADMINISTRATION 

NotlCM 

Middle  distillate  prices: 
Refiners'  No.  2  distillate  costs 
and  revenues  analysis:  hear- 
ing     16031 

EDUCATION  OFFICE 


Orant  applications  and  propos- 
als: closing  dates: 
Law  school  clinical  experience 
program 16041 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 


Unemployment  compensation: 
Federal     extended     benefits; 
"on"  and  "off"  .indicators; 
Pennsylvania „   16045 

EMPLOYMENT  STANDARDS 
ADMINISTRATION 

NotlCM 

Minimum  wages  for  Federal  and 
federally-assisted  construc- 
tion; general  wage  determina- 
tion decisions,  modifications, 
and  supersedeas  decisions 
(Ala..  Alaska.  Ark..  Ariz.,  Ca- 
lif., Fla..  Guam,  IlL.  Iowa, 
Mass..  Mont.,  Nev..  N.C..  N. 
Dak..  Pa..  S.C.  Tex..  W.  Va.. 
Wis.,  Wyo.) 16294 

ENERGY  DEPARTMENT 

See  also  Economic  RegiQatory 
Administration;  Federal  Ener- 
gy Regulatory  Commission; 
Hearings  and  Appeals  Office, 
Energy  Department. 


ENVIRONMENTAL  PROTECTION  AGENCY 


Air     quality     implementation 
plans;  approval  and  promul- 
gation; various  States,  etc.: 
Wyoming  .......„..^.m.~~.~..~....~..   16034 


Air   programs;   fuels  and  fuel 
addlUvec 
Coverage      and      exduskxiB; 
"substantiaUy   similar";   in- 
terpretation     16033 

Toxic  and  hazardous  substances 
control: 
Chemical  substances  for  com- 
mercial use,  new;  premanu- 
facture  testing  guidance 16240 

ENVIRONMENTAL  QUALITY  COUNCIL 


Meetings: 
Automotive     propulsion     re- 
search    and     development: 
contractor  coordination 16030 


Government  In  the   Sunshine 
Act:  Implementation 16024 

EQUAL  EMPLOYMENT  OPPORTUNITY 


Meetings:  Simshlne  Act 16094 

FARMERS  HOME  ADMINISTRATION 

RulM 

Guaranteed  loan  programs: 
State  Program  Loan  CJhlefs; 
guaranteed  loan  forms  ex- 
ecution authorization 15995 

Property  management: 
Purchasing  of  services  for  pro- 
gram property 15994 

FEDERAL  COMMUNICATIONS 
COMMISSION 


Radio  services.  speclaL 
Amateur  radio  service;  renew- 
al of  expired  license;  exten- 
sion of  grace  period 16015 


Natural  Gas  Pipeline  Co.  of 
America  et  al 16085 

PubUc  Utility  District  No.  2  of 
Orant  County.  Washington 

Shaw,  Robert  W .. 16088 

Virginia  Electric  dc  Power  Co..  16088 

FEDERAL  MARITIME  COMMISSION 


Agreements  filed,  etc 16035 

Meetings;  Sunshine  Act 16094 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 


Meetings;  Sunshine  Act 16094 

FEDERAL  RAILROAD  ADMINISTRATION 


Environmental  statements;  pro- 
cedures for  consideration 16062 

FEDERAL  RESERVE  SYSTEM 


Meetings;  Sunshine  Act 16094 

FEDERAL  TRADE  COMMISSION 


Meetings:  Sunshine  Act .......   16094 

North    Atlantic    facilities   con- 
struction and  use  plan 16033 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 


Committees:  establishment,  re- 
newals, terminations,  etc.: 
Revision  of  Rules  of  Practice 

Advisory  Comimlttee 16082 

Hearings,  etc.: 

Area  rate  proceeding 16082 

Arkansas  Power  A  Light  Co. 

(2  documents) 16083 

-  Columbia   Gas   Transmission 

Corp 16083 

El  Paso  Natural  Gas  Co 16083 

Idaho  Power  Co . 16084 


Industry  trade  practices;  reclas- 
sification as  guides  and  recodi- 
fication; correction 16004 

Propoaad  RulM 

Consent  orderK 
GAC  Corp.  et  aL;  correction ...  16021 

FOOD  AM)  DRUG  ADMINISTRATION 


Animal  drugs,  feeds,  and  related 
products: 
Chlorphenesln  cartMunate  tab- 
lets    16009 

Dlethylcarbamazlne  citrate 
chewable  tablets  (2  docu- 
ments)   16009. 16010 

Flumethasone.  neomycin  sul- 
fate, etc 16012 

Flumethasone  solution 16010 

Levamlsole  hydrochloride 16012 

New  drug  applications;  ade- 
quate and  well-controlled  in- 
vestigations; criteria 16007 

Oxytetracycllne  hydrochlo- 
ride InJecUon 16011 

Color  additives: 
Ferric      ferrocyanlde      (iron 
blue);  confirmation  of  effec- 
tive date 16004 

Dietary  foods:  vitamin  and  min- 
eral products;  revocation  of 
labeling  and  identity  stand- 
ards     16005 

Foods,  acidified: 

Emergency  permit  control 16204 

Good  manufacturing  prac- 
tices     16230 

Foods,  low-acid  canned;  pack- 
aged in  hermetically  sealed 
containers;  good  manufactur- 
ing practices 16209 


CONTBITS 

Human  drugs: 
Antibiotic  combination  otic  so- 
lutions and  suspensions;  ef- 
fective date  postponed 16006 

PraiMMMl  RuIm 

Human  drugs: 
Over-the-counter  drugs;  vita- 
min and  mineral  products; 
monogn4>h  establishment ...  16126 


Animal  drugs,  feeds,  and  related 
products: 
Bucllzine  hydrochloride;   ath 
proval  withdrawn;   hearing 

denied;  correction 16040 

Nitrofurazone    topical    prep- 
arations; correction 16040 

Meetings: 
Advisory  committees,  panels. 

etc 16037 

Consumer  participation:  infor- 
mation exchange 16040 

Tomato  Juice;  identity  standard; 
temporary  permit  for  market 
testing 16040 

FOOD  AND  NUTRITION  SERVICE 


Nutrition  education  demonstrar 
tion  and  development  pro- 
jects; plans  for  funds  use 16027 

FOREST  SERVICE 


Environmental         statements; 
availability,  etc.: 
Lincoln  National  Forest;  Gua- 
dalupe Escarpment  Wilder- 
ness Proposal;  N.  Mex 16027 

Meetings: 
Fremont      National      Forest 
Grazing  Advisory  Board 16027 

GENERAL  ACCOUNTING  OFFICE 


Regulatory  reports  review,  pro- 
posals, approvals,  etc  (FTC) ..  16036 

Regulatory  reports  review;  pro- 
posals, approvals,  etc  (ICC) ....   16036 

GENERAL  SERVICES  ADMINISTRATION 


Authority  delegations: 
Defense    Department    Secre- 
tary    16037 

PubUc  utilities;  hearings,  etc: 
Michigan  Public  Servloe  Ccnn- 

nUssion  (2  docvmients) 16036, 

16037 

HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  Education  Office;  Food  and 
Drug  Administration:  Nation- 
al Institutes  of  Health. 


HEARINGS  AND  APPEALS  OFFICE. 
ENERGY  DEPARTMENT 


Applications  for  exception: 

.Cases  fUed _.   16090 

Decisions  and  orders  (2  docu- 
ments)   16088,  16089 

IMMIGRATION  AND  NATURALIZATION 
SERVICE 


Authority  delegations: 
Agana,     Guam.     Officer    in 
charge;  orders  to  show  cause 
and  arrest  warrants:   issu- 
ance    15996 

INTERIOR  DEPARTMENT 

See  Land  Management  Bureau; 
National  Paik  Service. 

INTERNAL  REVENUE  SERVICE    . 


Income  taxes: 
Interest  related  to  exempt-in- 
terest dividends 16013 

INTERSTATE  COMMERCE  COMMISSION 


Rail  carriers: 
Subsidies,  rail  service  continu- 
ation;     Northeast-Midwest 
Region;  standards  interpre- 
tation     16016 


Agreements  under  sections  5a 
and  b,  applications  for  ap- 
proval, etc.: 
Niagara  Frontier  Tariff  Bu- 
reau, Inc 16082 

Hearing  assignments ...................  16073 

Motor  carriers: 
Temporary  authority  i4>pUca- 

tions 16074 

Temporary  authority  ain>lica- 

tions;  correction 16082 

Transfer  proceedings 16074 

-  Railroad  car  service  orders;  var- 
ious companies: 
Missouri-Kansas-Texas    Rail- 
road Co 16074 

JUSTICE  DEPARTMENT 

See  Immigration  and  Natural- 
ization Service. 

LABOR  DEPARTMENT 

See  also  Etaiplojrment  and  Train- 
ing Administration;  Employ- 
ment Standards  Administra- 
tion; Mine  Safety  and  Health 
Administration. 


16046 
16047 
16047 
16048 
16048 


Adjustment  assistance: 

Affinity  Mining  Co 

American  A  Efird  Mills,  Inc , 

American  Felt  &  FQter 

Bishop  Coal  Co ......~ — 

Bonanza  Coal  Co.,  Inc 
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Eastern      AModated      Coal 

Corp 18049 

Experimental  Bflning  of  West 

Virginia  et  al 1«06« 

Knltcapers.  Inc 16050 

Levi  Strauss  &  Co..  Inc 16d60 

Morehouse  Oarment  Corp 16050 

Ranger  Fuel  Corp 16051 

Ronald  Coat  Co.  et  al 16052 

Saxwood  Sportswear 16052 

SheUer-Globe  Corp 16052 

V.T.M.  Finishing  Co 16063 

Westmoreland    Coal    Co.    (3 

doc- 

imients) 16053-16055 

Consumer  price  index,  all  items: 

US.  city  average 16046 

LAND  MANAOEMENT  BUREAU 

HoMcss 

Applications,  etc.: 

Montana:  correction 16043 

New  Mexico  (2  documents) 16043 

Wyoming  (2  documents) 16044 

Coal  leases: 

Montana 16042 

EInvlronmental          statements: 
availability,  etc.: 
East    Socorro    area,    grazing 
management    program.    N. 
Mex 16042 

LEGAL  SERVICES  CORPORATION 

Meetings:  Sunshine  Act 16095 

MINE  SAFETY  AND  HEALTH 
ADMINISTRATION 


Petitions  for  mandatory  safety 
standard  modification: 

Atlas  Bftinerals 16045 

Bishop  Coal  Co 16045 

LoboCoalCo 16046 


NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Proposed  RuIm 

Space  transportation  sjrstem: 
Personnel  reliability  program: 
standards  establishment 16020 


Patent  licenses,  foreign  exclu- 
sive: 
Japan   Engineering  Develop- 
mcQt  Co 16056 

NATIONAL  INSTITUTES  OF  HEALTH 


16041 


Carcinogenesis  bioassay  reports: 

availability: 


CONTENTS 

NATIONAL  OCEAMC  AND  ATMOSPHERIC 
ADMINISTRATION 


Fishery  conservation  and  man- 
agement: 

Atlantic  groundfish:  qiiarterly 
quotas  adjustment;  fishery 
closures  and  catch  limita- 
tions     16017 

Atlantic  herring;  Oulf  of 
Maine  fishery;  closure 16018 


Fishery  products;  processed: 
Inspection   and   certification: 
inquiry:  extension  of  time....   16025 


Marine  mammal  permit  applica- 
tions, etc.: 

Svenson.  Ulf  (Kolmardens 
DJurpark) 18029 

United  Fishermen's  Organi- 
zation of  Southern  Cali- 
fornia     16029 

NATIONAL  PARK  SERVICE 


Special  regulations: 
Fire     Island     National     Sea- 
shore; operation  of  motor 
vehicles 16021 


16044 


Environmental          statements; 
availability,  etc.: 
Redwood  National  Park,  Ca- 
lif  

NAVY  DEPARTMENT 

NotlCM 

Meetings: 
CNO  Executive  Panel  Adviso- 
ry Committee 16030 

NUCLEAR  REGULATORY  COMMISSION 


Freedom    of    information:    fee 
waiver  or  reduction 15998 


Meetings:  Sxinshine  Act  (3  docu- 
ments)     16095 

Privacy  Act:  systems  of  rec- 
ords      16057 

PATENT  AND  TRADEMARK  OFFKE 


Trademark  cases: 
Compulsory  coimterclaims  in 
opposition  and  cancellation 
proceedings 16022 

PERSONNEL  MANAGEMENT  OFFICE 


Incentive  awards: 
Administrative  and  organiza- 
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CHAPTER  I— OFFICE  OF  PERSONNEL 
MANAGEMENT 

PART  451— INCENTIVE  AWARDS 

AOENCT:  Office  of  Personnel  Man- 
agement. 

ACTION:  Final  rule. 

SX7MMART:  Part  451  is  amended  to 
conform  with  applicable  provisions  of 
the  CivU  Service  Reform  Act  of  1978 
(PJi.  95-454)  which  provide  additional 
incentives  designed  to  encourage  high 
quality  performance  by  Federal  em- 
ployees. 

EFFECTIVE  DATE:  ICarch  18, 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  P.  Brengel.  Incentive 
Awards  Branch.  WED  Office  of  Per- 
sonnel Management.  202/832-5588. 

SUPPLEMENTARY  INFORMATION: 
The  following  specific  changes  have 
been  made  to  Part  451: 

(1)  Sections  451.101(b).  451.1Q?(cKl). 
and  451.203  have  been  changed  to  in- 
clude paperwork  reduction  as  a  recog- 
nizable achievement  (P.L.  95-454.  Sec- 
tion 502). 

(2)  Secti(His  451.102.  451.103(b). 
451.201  (a)  and  (cK4).  451.202(a). 
451.208.  451.302.  451.308  (b)  and  (c), 
451.309  (a)  and  (b).  and  (c)  (2)  and  (3). 
are  changed  to  reflect  the  organiza- 
tional change  from  the  C^vil  Service 
C:k)mmi88ion  to  the  Office  of  Pei^nnel 
Management  (PX.  95-454.  Section 
503). 

(3)  Sections  451.103(h)  and  451.308 
have  been  changed  to  reflect  the  addi- 
tion of  Presidential  awarding  of  Ranks 
in  the  Senior  Executive  Service  (PX. 
95-454.  Section  407). 

(4)  Sections  451.103(cX2).  451.303(b). 
451.305(c)  and  451.309  (a)  and  (c).  have 
been  changed  to  correct  gender-spedf- 
ic  terminology. 

(5)  Section  451.208  has  been  changed 
to  reflect  the  new  date  of  November  15 
for  submission  of  agency  annual  re- 
ports, to  coincide  with  the  new  flacal 
year  reporting  cycle. 

(6)  Section  451.302  has  been  changed 
to  reflect  an  increase  from  $5,000  to 
$10,000    in    authority    delegated    to 


agency  heads  to  wprove  awards  (PX. 
95-464.  SecUon  502). 

(7)  Section  451.308  has  been  changed 
to  reflect  the  provisions  of  E.O.  12014 
which  abolished  the  Distinguished  Ci- 
vilian Service  Awards  Board  and  dele- 
gated authority  to  the  Director.  Office 
of  Personnel  Management,  to  advise 
and  assist  the  President  in  selecting 
persons  to  receive  this  award. 

Accordingly.  5  CFR  Part  451.  as  re- 
vised, reads  as  follows: 

PART  451— INCBITIVE  AWARDS 
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4S1.101  Purpose. 
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Baste  requirements. 

Award  over  $10,000. 

Effect  of  an  award  on  pay. 

Honorary  award. 

CHoup  awards. 

Presidential  awards. 

Interagency  award. 

Interagency  referraL 

Award  by  other  henrfttlns  agency. 

AnraoBiTT:  5  UJ3.C.  4806. 
Subporl  A — Omnmrpi  Provisiem 

S  451.161    Pwpose. 

The  Govonment  Enu>loyees'  Incen- 
tive Awards  Program  is  established  to 
improve  Govemmoit  operations  and 
to  recognize  civilian  employees  by  in- 
centive awards.  Awards  under  this  pro- 
gram are  designed  to: 

(a)  Encourage  employees  to  partici- 
pate in  improving  the  efficiency  and 
economy  of  Government  operations; 

(b)  Recognize  and  reward  onployees. 
individually  or  in  groups,  for  their  sug- 
gestions, inventions,  superior  accom- 
plishments, or  other  persoiud  efforts 
that  contribute  to  efficiency,  economy, 
or  other  inuirovements  in  Oovemment 
operations,  or  achieve  a  significant  re- 
duction in  paperwork:  and 

(c)  Recognise  and  reward  enqiloyees, 
individually  or  in  groups,  who  perform 


special  acts  or  services  in  the  public  in- 
terest in  connection  with  or  related  to 
their  official  emplojrment. 

§451.102    Poiky- 

The  policy  of  the  Office  of  Person- 
nel Management  in  administering 
ctuu9ter  45  of  title  5.  United  States 
Code,  is  to: 

(a)  Establish  broad  principles  and 
standards  for  the  administration  of 
the  Incentive  Awards  Program; 

(b)  Delegate  to  heads  of  agencies  au- 
thority to  establish  and  operate  incen- 
tive awards  plans  consistent  with 
these  principles  and  standards; 

(c)  Help  agency  officials  develop  ef- 
fective programs; 

(d)  Encourage  exchange  of  contribu- 
tions among  agencies;  and 

(e)  Review  operation  of  agency  plans 
to  strengthen  the  Government  Em- 
ployees' Incentive  Awards  Program. 

f461.10S    DcAnitloiu. 

In  this  part: 

(a)  "Agency,"  "employee."  and 
"Government"  have  the  meanings 
given  to  these  terms  by  section  4501  of 
title  5.  United  States  Ck)de. 

(b)  "Plan"  means  a  written  state- 
ment giving  effect  to  ch^ter  45  of 
title  5.  United  States  Code,  this  part, 
and  the  instructions  of  the  Office  con- 
cerning the  incentive  awards  program, 
which  has  been  approved  by  the  head 
of  an  agency  issuing  the  plan. 

(c)  "Contribution"  means: 

(1)  An  employee's  suggestion,  inven- 
tion, superior  accomplishment,  or 
other  personal  effort  contributing  to 
the  efficiency,  economy,  or  other  im- 
provement of  Government  operations, 
or  achieving  a  significant  reducticm  in 
paperwork;  and 

(2)  An  employee's  special  act  or  serv- 
ice in  the  public  interest,  connected 
with  or  related  to  official  employment. 

(d)  "Incentive  award  or  award" 
means  either  a  cash  award,  an  honor- 
ary awaxd.  or  both. 

(e)  "Honorary  award"  means  an  in- 
centive award  granted  by  the  head  of 
an  agency  in  the  form  of  a  certificate, 
emblem,  pin,  or  other  item  the  em- 
ployee can  wear  or  dLspiMy. 

(f)  "Agency  award"  means  an  Incen- 
tive award  granted  by  the  head  of  an 
agency  for  an  approved  contribution 
frcnn  an  employee  of  that  agency. 

(g)  "Interagency  award"  means  an 
incentive  award  granted  by  the  head 
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of  an  agency  for  an  approved  contribu- 
tion from  an  employee  or  employees 
of  another  agency. 

(h)  "Presidential  award"  means  an 
award  granted  by  the  President  under 
sections  4504  and  4507  of  title  5. 
United  SUtes  Code. 

Subpart  B — Ag«ncy  Plons 

{  451.201     Agency  plans. 

(a)  Establishment  and  change.  The 
head  of  each  agency  shall  establish 
and  operate  an  incentive  award  plan, 
and  shall  submit  any  new  plan  or  a 
change  in  a  plan  to  the  Office  within 
30  days  of  the  effective  date  of  the 
plan  or  the  change. 

(b)  Authority  for  awards.  The  head 
of  an  agency  may  grant  an  agency  or 
Interagency  award  for  a  contribution, 
to  an  employee,  a  former  employee,  or 
the  estate  of  a  deceased  employee. 

(c)  Agency  administration.  Each 
plan  must  provide  for 

(1)  Central  administrative  direction 
and  review; 

(2)  Delegation  to  bureaus,  offices, 
and  field  units,  of  authority  and  re- 
sponsibility adequate  to  ensure  maxi- 
mum compliance  with  the  purposes  of 
chapter  45  of  title  5.  United  SUtes 
Code,  and  with  this  part: 

(3)  Consideration  of  the  applicability 
of  employee  contributions  throughout 
the  agency;  and 

(4)  Referral  to  the  appropriate 
agency  or  to  the  Office  of  contribu- 
tions tliat  may  apply  to  other  agen- 
cies; 

(5)  Use  of  the  normal  management 
review  processes  for  identification  of 
program  areas  with  superior  results 
that  warrant  award  consideration,  and 
use  of  this  data  by  management  to 
obtain  award  recommendations  for 
employees  who  have  made  a  signifi- 
cant contribution  to  program  success. 

(33  FR  12444.  Sept.  4,  1968,  as  amended  at 
34  FR  8193.  May  27.  1969:  38  FR  18446.  July 
11,  1973:  38  FR  36601.  Sept.  24.  19731 

(451^2    Awards,  promotions,  and  recof- 
nition. 

The  head  of  each  agency  shall  pro- 
vide that: 

(a)  Due  weight  be  given  to  Incentive 
awards  granted  under  the  Incentive 
Awards  Program  when  qualifying  and 
selecting  for  promotion  employees 
who  meet  the  Office's  requirements 
for  promotion;  and 

(b)  Recognition  be  given  to  supervi- 
sors for  the  extent  of  their  success  in 
motivating  their  employees'  interests 
and  participation  In  the  Incentive 
Awards  Program. 

I  ttlM3    Simulating  partkipation. 

To  obtain  maximum  value  from  the 
Incentive  Awards  Program,  the  head 
of  each  agency  shall  emphasize  to  su- 
pervisors and  employees  the  need  for 
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their  active  participation  in  improving 
Government  operations  and  reducing 
paperwork. 

9451.204  Prompt  action  on  contributions. 

The  head  of  each  agency  shall  pro- 
vide for  prompt  action  on  contribu- 
tions to  encourage  maximum  employ- 
ee participation,  and  to  obtain  all  pos- 
sible benefit  to  the  Government. 

9451.205  Documentation  of  action. 

-  The  head  of  each  agency  shall  pro- 
vide that  action  on  a  contribution  be 
adequately  documented. 

9  451.206    Report 

The  head  of  each  agency  shall 
submit  to  the  Office  by  November  15 
of  each  year  a  report  on  the  operation 
of  the  agency's  Incentive  Awards  Pro- 
gram during  the  preceding  fiscal  year. 

Subpart  C — Awards 

SointCK:  38  FR  18446.  July  11.  1973:  38  FR 
22535.  Aug.  22.  1973:  38  FR  36601.  Sept.  24. 
1973.  unless  otherwise  noted. 

9  451.301     Basic  requirements. 

An  agency  may  not  grant  an  incen- 
tive award  before  the  contribution  has 
been  approved  by  the  benefiting 
agency.  The  contribution  must  have 
been  made  while  the  contributor  was  a 
Government  employee,  and  must  be 
described  in  writing. 

9  451.302     Award  over  $10,000. 

An  agency  head  may  not  grant  a 
cash  award  above  $10,000  without 
prior  approval  of  the  Office.  The 
maximum  award  is  $25,000. 

9  451.303    Effect  of  an  award  on  pay. 

(a)  Pay.  A  cash  award  under  this 
part  is  in  addition  to  the  regular  pay 
of  the  recipient. 

(b)  Further  claim.  The  acceptance  of 
a  cash  award  under  this  part  consti- 
tutes an  agreement  that  the  use  by 
the  Government  of  a  contribution, 
idea,  method  or  device  for  which  an 
incentive  award  is  made  does  not  form 
the  basis  of  a  further  claim  of  any 
nature  against  the  Government  by  the 
employee,  his  or  her  heirs,  or  assigns. 

9  451.304    Honorary  award. 

An  agency  may  grant  an  honorary 
award  for  a  contribution.  An  honorary 
award  may  be  granted  in  addition  te  a 
cash  award. 

9  451405    Group  awards. 

(a)  The  award.  When  a  contribution 
is  made  by  more  than  one  employee, 
each  contributing  employee,  including 
a  supervisor,  may  share  in  the  award. 

(b)  Cash  award  shares.  An  agency 
may  grant  the  employees  a  cash  award 
in  equal  shares,  or  in  shares  propor- 
tionate to  each  employee's  participa- 
tion in  the  contribution. 


(c)  Amount  of  ca^h  award.  The  total 
amount  of  a  cash  award  to  a  group 
may  not  exceed  the  amount  that 
would  be  authorized  if  the  contribu- 
tion has  been  made  by  one  individual, 
except  that  an  agency  head  for  special 
reasons  may  decide  a  different  amount 
is  Justified.  Reasons  in  support  of  the 
different  amoujit  must  be  document- 
ed. 

9  451.306    Presidential  awards. 

Each  agency  shall  submit  any  rec- 
ommendation for  a  Presidential  award 
in  accordance  with  instructions  issued 
by  the  Director,  Office  of  Personnel 
Management. 

9  451407     Interagency  award. 

The  head  of  an  agency  in  which  a 
contribution  originates  may  grant  an 
incentive  award  for  a  contribution 
that  also  may  benefit  another  agency. 
The  initial  award  is  based  on  the  bene- 
fit to  the  originating  agency  Ijcfore 
consideration  of  additional  benefits  to 
another  agency. 

f  451408    Interagency  referral 

(a)  Originating  agency.  The  head  of 
each  agency  in  which  a  contribution 
originates  shall  establish  a  procedure 
that  requires  that  the  contribution  be 
referred  to  other  agencies  which  may 
benefit  from  it.  The  referral  to  other 
agencies  shall  be  made  only  after  con- 
sideration of  the  applicability  of  the 
contribution  in  the  originating  agency. 

(b)  Referral  to  one  a^/ency.  When  the 
agency  in  which  a  contribution  origi- 
nates determines  that  only  one  other 
agency  is  responsible  for  acting  on  the 
contribution,  it  shall  refer  the  contri- 
bution to  that  agency.  The  agency  to 
which  the  contribution  is  referred 
shall  notify  the  originating  agency  of 
the  action  on  the  contribution  and 
shall  send  a  copy  of  the  notification  to 
the  Office. 

(c)  Referral  to  Office.  When  the 
originating  agency  determines  that 
more  than  one  other  agency  is  respon- 
sible for  acting  on  the  contribution,  it 
shaU  refer  the  fUe  to  the  Office,  with 
Information  on  the  activities  in  other 
agencies  that  may  benefit  from  the 
contribution. 


other     benefiting 


9451.309    Award      by 
agency. 

(a)  ContribtUion  approved.  When 
the  head  of  an  agency  approves  a  con- 
tribution which  originated  in  another 
agency,  approval  shall  be  reported  to 
either  the  originating  agency  or  the 
Office,  whichever  referred  the  contri- 
bution. 

(b)  lite  report  The  approving 
agency  shall  report  its  approval  as 
soon  as  possible  and  not  later  than  six 
months  after  receipt  of  the  referral 
except  that  the  report  may  t>e  made  at 
a  later  date  with  prior  approval  of  the 


Office.  The  report  shall  state  the  esti- 
mated first  year  net  tangible  benefits, 
if  any;  the  intangible  benefits,  if  any; 
and  the  incentive  award  it  will  grant, 
under  this  part. 

(c)  Funds  for  atoard.  (1)  When  the 
head  of  an  agency  approves  a  contri- 
bution referred  by  another  agency,  ar- 
rangements shall  be  made  with  the 
originating  agency  for  transfer  of 
funds  necessary  to  pay  the  incentive 
award. 

(2)  When  more  than  one  agency 
benefits  from  a  contribution,  the 
Office  shall  determine  the  total  inter- 
agency first  year  net  measurable  bene- 
fits, and  the  total  intangible  benefits, 
and  recommended  to  the  appr(H>riate 
benefiting  agencies,  their  pn^Mrtion- 
ate  share  of  the  award. 

(3)  Within  thirty  days  after  receipt 
of  the  recommendation  referred  to  in 
paragraph  (cK2)  of  this  section,  each 
benefiting  agency  shall  notify  the 
Office  in  writing  of  its  action  on  the 
reocHnmendation. 

OmcK  or  PtMaoKWEL 

BBVgBLT  M.  JOMIS. 

Ittitance  Syttem  Manager. 
cm  Doc  70-760S  Filed  S-lfr-79: 8:45  am] 


[34ia-05-M] 

TM«  7— AgricuHuf* 

CHAPTER   VN— AORICUITURAL   CTA- 
MUZATION  AND  CONSBtVATION 

snvia  (AORtanniRAL  aojust- 

MBUT),  DI9ARTMBIT  OP  AGRICUU 
JURE 

SMCNArTBt  »-PAtM  MAtOIMO  QUOf  A$ 
AND  ACUAM  ALLOnMNIS 

(Amdt.111 
PART  725— PUJE-CURB)  TOftAOOO 


1973-74   and 

TBAnam    or    Ftus-CintSD    Toaaooo 

QtTOTA  BT  liUSB  AMD  OTHXB  ]ilSCB> 

LAMBOXTt  AxsinntBm 

AOENCT:  Agricultural  StaMUzation 
and  OonaenraUon  Servioe.  Department 
of  Agriculture. 

ACTION:  Final  Rule. 

SUMMART:  This  rule  (1)  establishes 
May  1  as  the  final  date  to  file  requests 
for  lease  and  transfer  during  the 
planting  season  with  provisions  for  ap- 
proving late-filed  request;  (2)  provides 
that  producers  (m  farms  with  excess 
acres  will  not  be  eligible  to  lease  and 
transfer  quotas  after  June  14;  (S)  re- 
quires producers  to  file  reports  of  to- 


bacco on  hand  at  end  at  mai^eting 
season;  (4)  expands  the  reporting  re- 
quirements for  dealers  and  buyers  by 
requiring  them  to  file  supplemental 
reports  to  include  tobacco  acquired  by 
them  not  previously  reported  in  their 
seasonal  report  on  February  1;  and  (5) 
makes  the  provisions  for  storing  car- 
>sytfver  tobacco  through  marlceting 
agents  iiu4>pUcable  to  the  1979  and 
subsequent  crops  of  tobacco. 

EFFECTIVE  DATE:  This  rule  shall 
become  effective  March  13, 1979. 

FOR  FURTHER  INFORBIATION 
CONTACT: 

Maurice  Reddick.  Production  Ad- 
justment Divlsicm,  Agricultural  Sta- 
bHiaation  and  Conservation  Service. 
USDA.  P.  O.  Box  2415.  Washington. 
D.  C.  20013.  (202)  447-7935. 

SUPPLEMENTARY  INFORMATION: 
On  Feteuary  13,  1979,  the  proposed 
rule  was  published  in  the  FSi»kal 
Rnism  (44  FR  9389).  The  public  was 
given  15  days  to  comment  on  the  pro- 
POmL  a  total  of  25  ocMnments  were  re- 
ceived by  the  Department.  Since  pro- 
ducers are  now  transplanting  seedlings 
into  fields  and  need  to  know  the 
changes  provided  by  this  rule,  it  is 
hereby  f  oimd  and  determined  that 
compliance  with  the  SO-day  effective 
date  iHTOvlsitMis  of  6  U.8.C.  553  and  the 
requlremmts  of  Executive  Order 
12044  is  impracticable  and  ccmtrary  to 
the  public  intovst. 

Disccssiow  or  Ccnaonrrs 

1.  Make  inapplieaJbUe  the  provisiont 
for  storing  carryover  tobacco  of  the 
1979  and  SMbtetment  cropt  through 
marfoeting  agent*.  Thirteen  oom- 
menters  supported  eliminating  the 
provision  for  storing  cazryover  tobacco 
ttarougli  marketing  agents.  Of  these. 
10  comments  were  received  from  pro- 
duoen.  1  from  a  buying  company,  1 
from  a  tobacco  auction  warehouse 
group  and  1  from  a  State  fftrm  organi- 
sation. Those  favoring  the  proposal 
gave  no  spedflc  reason  for  their  opin- 
icm  but  indicated  that  the  tobacco  pro- 
gram needs  to  be  tightened. 

Ten  conmienters  opposed  elimiiuit- 
ing  the  provision  for  storing  carryover 
tobacco  throuiSi  maricettng  agents.  Of 
these.  2  wne  from  piroducen,  2  repre- 
sented agencies  of  State  gofetnment,  4 
were  from  State  farm  organisations,  1 
from  a  natjonal  farm  organisation, 
and  1  from  a  buying  company. 

Eii^t  of  those  who  opposed  elimi- 
nating the  carryover  provision  recom- 
mended that  it  be  carried  out  only 
through  the  Flue-Cured  Tobacco  Co- 
opoYtive  Stabilisation  Corporation 
which  assists  this  Department  imple- 
ment the  tobacco  price  support  pro- 
gram. Two  of  the  commmters  who  op- 
posed eliminating  the  carryover  provi- 
sion stated  that  sMne  kind  of  of f -farm 
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storage  should  be  provided  for  car- 
ryover tobacco. 

Those  ctnnmenters  who  favored  ocm- 
tlnuing  the  carryover  provision  with 
the  loan  association  as  the  sole  mar- 
keting agent  for  carryover  tobacco, 
gave  the  following  reasons: 

a.  Tobacco  is  a  perishable  commod- 
ity subject  to  quality  deterioration  and 
insect  infestation  and  must  be  handled 
aiKl  stored  under  proper  conditions. 

b.  The  loan  association  is  grower- 
owned  and  operated  and  growers  have 
confidence  that  carryover  tobacco  will 
be  properly  handled  through  the  loan 
association  and  will  not  enter  trade 
channels  until  the  following  market- 
ing year. 

c.  The  carryover  provision  prevents 
tobacco  stored  on  the  farm  from  ille- 
gally moving  into  trade  channels  with- 
out payment  of  marketing  quota  pen- 
alties and  without  reduction  in  future 
farm  quotas. 

2.  EMtabliat  May  1  as  the  final  daU 
to  file  request  for  transfer  of  quota  by 
lease  during  the  planting  season. 
Twelve  cmnments— all  favorable— were 
received  regarding  this  proposaL  No 
specific  reason  was  given  by  those  fa- 
voring the  proposaL 

3.  Require  producers  to  file  reports  i 
tobacco  on  hand  at  end  of  the  market- 
ing season.  Eleven  comments  were  re- 
ceived, all  favoring  the  proposaL  No 
q»ecif  ic  reason  was  given. 

4.  Ofovers  urUh  excess  acres  inOigi- 
ble  to  transfer  quota  by  lease  after 
June  14.  Eleven  comments  were  re-, 
ceived,  all  favoring  the  pn^xisaL  No 
specific  reason  was  given. 

5.  Require  dealers  and  buyers  to  fUe 
supplemental  reports  of  tobacco  ac- 
quired by  them.  Eleven  comments  were 
received,  all  favoring  the  proposaL  No 
spedflc  reason  was  given. 

The  omMxing  oxnments  were  limit- 
ed to  the  carryover  provision.  Most 
cfxnmenters  who  favored  continuing 
the  carryover  program  wanted  the 
loan  association  to  be  designated  as 
the  sole  mariceting  agent.  One  com- 
menter.  a  majw  buying  company, 
while  not  opposing  elimination  of  the 
carryover  provision,  urged  that  if  the 
loan  assodaticm  is  allowed  to  handle 
carryover  tobacco,  all  other  interested 
maricettng  agents  should  also  be  al- 
lowed to  do  so. 

The  basic  purpose  of  the  prtHxised 
changes  is  to  discourage  growers  from 
deliberately  overproducing  their  farm 
allotments  and  marlcetlng  quotas.  As 
long  as  the  carryover  m-ogram  exists 
in  any  form  for  handling  overproduc- 
tion, growers  will  be  encouraged  to 
produce  higher  yields  and  plant  addi- 
tional acreage  knowing  that  if  excess 
production  cannot  be  difi>osed  of  oth- 
erwise it  can  be  carried  over  for  mar- 
keting in  the  next  marketing  year  as  a 
last  resort.  Past  experience  has  shown 
that  once  excess  tobacco  is  produced. 
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properly  accounting  for  lU  disposition 
becomes  exceedingly  dlfflmlt.  The 
fact  th»t  reported  yearly  carryover  to- 
bacco poundage  has  climbed  steadily 
from  a  few  hundred  thousand  pounds 
in  1973  (the  year  the  carryover  provl- 
were  published  in  the  Pkdekal 
t)  to  26  million  pounds  of  car- 
ryover tobacco  from  the  1978  crop  con- 
vinces us  that  the  carryover  program 
does  contribute  toward  excess  produc- 
tion. 

Two  commenters  stated  that  govern- 
ment restrictions  on  tobacco  produc- 
tion should  be  eliminated.  Though 
this  comment  is  beyond  the  scope  of 
this  regulation,  it  is  to  be  noted  that 
the  Agricultural  Adjustment  Act  of 
1038.  as  amended,  requires  this  De- 
partment to  administer  an  acreage 
poundage  program  for  flue-cured  to- 
bacco unless  the  program  is  voted 
down  in  a  referendum  of  interested 
growers. 

We  feel  that  it  is  essential  for  the 
successful  operation  of  the  flue-ctired 
tobacco  program  that  the  provisions 
for  storage  of  carryover  tobacco 
through  marketing  agents  be  eliminat- 
ed effective  for  the  1979  and  subse- 
quent crops. 

After  giving  careful  consideration  to 
all  comments  received,  the  proposed 
rule  is  hereby  adopted  without  change 
as  set  forth  below.  Accordingly.  7  CFR 
Part  725  Is  amended  to  read  as  follows: 

1.  In  1 725.72,  paragraphs  (c)  (1).  (2) 
and  (4)  are  amended  and  new  subpara- 
graphs (3)  (vl)  and  (vli)  are  added  to 
read  as  follows: 

f72&.72    Leaac    and    traiufer    of   tobacco 
■MrtMUag  ^MoUw. 


(c)  Filing  and  approval  of  transfer 
agreemenL 

(1)  QenenU.  The  approval  or  disap- 
proval of  an  agreement  to  transfer  all 
or  any  part  of  an  effective  farm  mar- 
keting quota  shall  be  the  responsibili- 
ty of  the  county  committee,  except  for 
late-filed  transfers  approved  under 
subparagraph  (4)  of  this  paragraph. 
The  county  committee  may  redelegate 
authority  to  approve  transfers  to  the 
county  executive  director  or  other 
county  office  employees. 

(2)  Filing  transfer  agreementa.  No 
lease  of  any  quota  under  this  section 
shall  become  effective  until  a  record  of 
transfer,  determined  by  the  county 
committee  to  be  in  compliance  with 
the  provisions  of  this  section,  has  been 
executed  on  Form  ASCS-375  and  filed 
within  the  time  periods  prescribed  In 
this  section,  with  the  county  commit- 
tee in  the  county  where  the  farms  are 
administratively  located.  *  *  * 

(3)  Approval  of  transfer  agreement 
JUed  after  June  14.  •  •  • 


tuns  AND  RfOULATlONS 

(vi)  Not  be  made  if  the  record  of 
transfer  is  filed  with  the  county  com- 
mittee after  November  30  of  the  c\ir- 
rent  crop  year. 

(vli)  Not  be  made  If  the  planted  acre- 
age on  the  receiving  or  transferring 
farm  exceeds  the  effective  farm  acre- 
age allotment  or  exceeds  110  percent 
of  the  effective  farm  acreage  allot- 
ment if  the  farm  is  a  participant  in  the 
program  for  which  the  farm  operator 
executes  an  agreement  to  destroy  four 
leaves  of  downstalk  tobacco. 

(4)  Transfers  not  to  be  approved. 
Except  for  transfers  filed  after  June 
14  under  the  conditions  prescribed  in 
paragraph  (cX3)  of  this  section,  a 
transfer  shall  not  be  approved: 

(i)  If  the  record  of  transfer  is  filed 
after  May  1  of  the  current  crop  year 
except  that  a  record  of  transfer  filed 
after  May  1  but  prior  to  June  15  shall 
be  considered  timely  filed  If  the 
county  committee,  with  approval  of 
the  State  committee,  finds  that  (a)  the 
lease  was  agreed  upon  no  later  than 
May  1  of  the  current  crop  year,  and 
(b)  the  record  of  transfer  was  not 
timely  filed  with  the  county  commit- 
tee because  of  conditions  beyond  the 
control  of  the  lessee  or  lessor. 

(11)  If  after  the  transfer  the  lessee 
farm  acreage  allotment,  plus  the  acres 
obtained  by  dividing  the  pounds  trans- 
ferred to  the  leasee  farm  by  the  cur- 
rent year's  farm  yield  for  such  farm, 
would  exceed  50  percent  of  the  crop- 
land on  such  farm. 

(Ui)  If  it  is  determined  that  the  pri- 
mary purpose  of  the  transfer  for  a 
farm  is  to  pyramid  (leasing  to  and 
from  the  farm  for  a  period  of  two  or 
more  years  to  maintain  the  quota  with 
no  Mtkfactory  evidence  of  plans  for 
producing  the  quota  during  such 
period)  the  quota  on  the  farm. 

2.  In  1725.98.  paragraph  (f)  is  re- 
vised by  Inserting  a  new  sentence  im- 
mediately after  the  period  in  the  first 
sentence  and  revising  the  current 
second  sentence  as  follows: 

RSCOROS  AHD  RKPOKTS 
9  72S.M    Produeer'i  records  and  reports. 


(f)  Report  of  production  and  disposi- 
tion. •  •  • 

The  operator  on  each  farm  or  any 
producer  on  the  farm  (even  though 
the  harvested  acreage  does  not  exceed 
the  acreage  allotment  or  even  though 
no  allotment  was  established  for  the 
farm)  shall,  upon  written  request  from 
the  county  committee,  furnish  on 
Form  MQ-108-1,  Report  of  Unmarket- 
ed Tobacco,  a  written  report  of  the 
amount  and  location  of  tobacco  pro- 
duced on  the  farm  which  is  unmarket- 
ed at  the  end  of  the  marketing  season 
and  the  amount  of  tobacco  produced 
by  such  operator  or  producer  on  any 


other  farm,  which  is  unmarketed  at 
the  end  of  the  marketing  season  and 
which  is  stored  on  the  farm,  by  send- 
ing the  report  to  the  county  commit- 
tee within  15  days  after  the  request 
was  mailed  to  such  person  at  his  last 
known  address.  Failure  to  file  the 
MQ-108  or  MQ-108-1  as  requested, 
the  fUlng  of  an  MQ-108  or  MQ-108-1 
which  is  found  by  the  State  or  county 
committee  to  be  Incomplete  or  incor- 
rect shall,  to  the  extent  that  It  In- 
volves tobacco  produced  on  the  farm, 
constitute  failure  of  the  producer  to 
account  for  disposition  of  tobacco  pro- 
duced on  the  farm  and  the  allotment 
next  established  for  such  farm  shall 
be  reduced,  except  that  such  reduction 
for  any  such  farm  shall  not  be  made  if 
it  is  established  to  the  satisfaction  of 
the  county  or  State  committee  that 
failure  to  furnish  such  proof  of  dispo- 
sition was  unintentional  and  no  pro- 
ducer on  such  farm  could  reasonably 
have  been  expected  to  furnish  such 
proof  of  disposition:  Provided,  That  (i) 
such  failure  will  be  construed  as  inten- 
tional unless  such  proof  of  disposition 
is  furnished  and  pasrment  of  all  addi- 
tional penalty  is  made,  or  (11)  no 
person  connected  with  such  farm  for 
the  year  for  which  the  quota  Is  being 
established  caused,  aided,  or  acqui- 
esced in  the  failure  to  furnish  such 
proof. 


3.    In    1725.102.    paragraph    (b)    if 
amended  to  read  as  follows: 

1 725.102     Dealers     exempt    from     rcgnlar 
records    and    reports   on    MQ-79;   and 
report  for  dealers. 


(b)  For  the  1973-74  and  subsequent 
marketing  years,  each  dealer  or  buyer 
shall  also  make  a  report  not  later  than 
Febniary  1  of  each  year  to  the  Direc- 
tor. Production  Adjustment  Division, 
showing  by  States  where  acquired, 
source  and  poimds  of  all  tobacco,  in 
the  form  normally  marketed  by  pro- 
ducers, purchased  at  auction  or  non- 
auction  including  tobacco  received 
which  was  not  billed  to  the  dealer  or 
buyer.  Any  acquisition  of  tobacco  in 
the  form  normally  marketed  by  pro- 
ducers by  the  dealer  or  buyer  dtiring 
the  marketing  year  (July  1  through 
June  30)  which  Is  not  included  in  the 
February  1  report  shall  be  reported  in 
like  manner  no  later  than  the  end  of 
the  calendar  week  following  the  week 
In  which  the  tobacco  was  acquired. 
The  report  shall  show:  •  •  • 


4.  Section  725.103  paragraph  (a)  Is 
amended  by  inserting  a  new  sentence 
at  the  beginning. 


f  725.103  Recordkeeping  and  reporting  re- 
quiremenU  for  processed  producer  car- 
ryover tobacco. 

(a)  OeneraL  This  section  shall  not  be 
applicable  to  1979  and  subsequent 
crops  of  tobacco.  *  *  * 


5.  Section  725.104  paragraph  (a)  is 
amended  by  inserting  a  new  sentence 
at  the  beginning. 

1 725.104  Recordkeeping  and  reporting  re- 
quirements for  unprocessed  producer 
carryorer  tobacco. 

(a)  General  This  section  shall  not  be 
applicable  to  1979  and  subsequent 
crops  of  tobacco.  *  *  * 


AtrrHoaiTT:  Section  301,  313,  314,  316.  317. 
S«3.  372-375.  377.  378.  52  8Ut.  3«.  u  amend- 
ed. 47,  as  amended.  43.  as  amended.  75  Stat. 
409,  as  amended.  79  SUt  M,  52  Stat.  83,  as 
amended.  65-««.  u  amended.  72  Stat.  995; 
section  401.  63  Stat.  1054.  aa  amended,  sec- 
tions 106.  112.  125,  70  Stat.  191,  195,  198,  as 
amended,  section  16(e).  76  SUt.  606;  (7 
VS.C.  1301.  1313.  1314.  1314b.  1314c.  1363. 
1372-1375.  1377.  1378.  1421,  1813.  1824, 
1836),  (16  n.8.C.  590p(e)). 

Nora.— A  Final  Impact  Statement  will  be 
available  from  J.  A  Wells.  Director.  Produc- 
tion Adjustment  Division,  DSDA-ASCS, 
Room  3630-South  BuUding.  P.O.  Box  3415, 
Washington.  D.C.  20013.  Telephone:.  202- 
447-7641. 

Nora.— This  rule  has  been  determined  not 
significant  under  USDA  criteria  Implonent- 
Ing  ExecuUve  Order  12044. 

Signed  at  Washington,  D.C.  on 
March  13.  1979. 

Stkwart  N.  Smith, 
Acting   Administrator.    Agricul- 
tural Stabilization  and   Con- 
servation Service. 

[PR  Doc  79-8030  Piled  3-13-79:  2:39  pm] 
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PART  726— SURLEY  TOBACCO 

Subpart— Burl«y  Tobacco,  1971-72 
and  Subsoquofit  Marfcoting  Yoors 

TRAifsmt  or  BuRLST  ToRACCo  Quotas 

BT  LCASS  AND  OTHKR  MISCELLANBOUS 

AxKirDMSirTS 

AOENCT:  Agrictiltural  Stabilization 
and  Conservation  Service,  Department 
of  Agriculture. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  (1)  makes  the 
provisions  for  storing  carryover  tobac- 
co through  marketing  agents  inappli- 
cable to  the  1979  and  subsequent  crops 
of  tobacco.  (2)  limits  transfers  of 
quota  by  lease  or  by  owners  to  or  from 


RULES  AND  REGULATIONS 

the  same  farm  but  not  both,  except 
under  disaster  conditions,  (3)' expands 
the  reporting  requirements  for  dealers 
and  buyers  by  requiring  them  to  file 
supplemental  reports  to  Include  tobac- 
co acquired  by  them  not  previously  re- 
ported in  their  seasonal  report  on 
April  1:  and  (4)  requires  producers  to 
file  reports  of  tobacco  on  hand  at  the 
end  of  the  marketing  season. 

The  new  rules  are  designed  to  elimi- 
nate program  abuses  brought  about  by 
overproduction  of  farm  marketing 
quotas  and  to  improve  the  administra- 
tion of  the  tobacco  program  in  gener- 
aL 

EFFECTIVE  DATE:  This  rule  shall 
become  effective  Bfarch  13, 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Raymond  S.  Fleming,  Production 
Adjustment  Division,  ASCS,  USDA. 
South  BuUdlng.  P.O.  Box  2415. 
Washington,  D.C.  20013,  (202)  447- 
7935. 

SUPPLEB4ENTARY  INFORMATION: 
On  February  13,  1979,  the  proposed 
rule  was  published  in  the  Federal 
Register  (44  FR  9391).  The  public  was 
given  15  days  to  comment  on  the  pro- 
posal. A  total  of  76  comments  were  re- 
ceived. Sixty-six  were  from  producers, 
3  from  agencies  of  State  Oovemments, 
2  from  burley  loan  associations,  1  from 
a  State  farm  organization,  1  from  a  na- 
tional farm  organization.  1  from  a 
warehouse  association,  1  from  a  bank, 
and  1  from  a  tobacco  buying  company. 
Since  producers  are  now  transplanting 
seedlings  into  fields  and  need  to  know 
the  changes  provided  by  this  rule,  it  is 
hereby  found  and  determined  that 
compliance  with  the  30-day  effective 
date  provisions  of  5  UJS.C.  553  and  the 
requirements  of  Executive  Order 
12044  is  Impracticable  and  contrary  to 
the  public  Interest. 

DiscTTSSiOH  or  ComcKKTS 

(1)  Makes  inapplicable  the  provi- 
sions for  storing  carryover  tobacco  of 
the  1979  and  subseguent  crops  through 
marketing  agents.  Seventy-five  com- 
ments were  received.  Fifteen  com- 
menters were  opposed  to  this  proposal. 
Generally,  they  stated  that  tobacco 
stored  on  the  farm  is  subject  to  qual- 
ity deterioration  and  insect  infestation 
and  in  some  crop  years  yields  are  im- 
usually  high  and  producers  inadvert- 
ently produce  more  than  110  percent 
of  their  effective  farm  quota. 

One  agency  of  State  government 
stated  that  it  favors  continuing  the 
carryover  provisions  but  wanted  deliv- 
ery of  carryover  tobacco  limited  to  the 
burley  loan  association.  The  following 
reasons  were  given  in  support  of  its  po- 
sition: The  loan  associations  are 
grower-owned  and  operated  and  grow- 
ers have  confidence  that  the  carryover 
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program  will  be  prv^ierly  handled. 
Also,  tobacco  will  not  reach  the 
buyer's  Inventory  until  the  succeeding 
marketing  year  and  thus  would  not 
serve  to  depress  prices  during  the  cwr- 
rent  marketing  season.  One  tobacco 
buying  company  commented  that  it 
did  not  object  to  the  proposal  but  it 
strongly  felt  that  if  the  carryover  pro- 
visions are  continued,  all  marketing 
agents,  not  Just  the  tobacco  loan  asso- 
ciation, should  be  allowed  to  partici- 
pate. Sixty  commenters  favored  the 
proposal  These  commenters  expressed 
concern  that  the  carryover  provisions, 
which  were  designed  as  a  convenience 
to  producers  with  high  yields,  are  re- 
sulting in  producers  deliberately  over- 
producing tobacco  far  in  excess  of 
farm  marketing  quotas.  Such  overpro- 
duction, they  state,  circumvents  the 
law,  and  could  ultimately  destroy  the 
burley  tobacco  price  support  and  pro- 
duction control  programs.  There  was 
also  concern  that  the  carryover  pro- 
gram depresses  prices  paid  for  tobacco 
during  the  current  mariLCting  season 
and  upsets  the  normal  flow  of  tobacco 
in  trade  channels. 

2.  Limit  lease  and  oumer  transfer  to 
or  from  the  same  farm  but  not  both. 
All  but  4  of  the  50  comments  received 
favored  the  proposal.  Those  who  did 
not  favor  the  proposal  generally  were 
concerned  that  the  restriction  against 
leasing  unused  quota  would  cause  a 
hardship  on  producers  who  leased  in 
poundage  and  failed  to  produce  the 
farm  quota.  However,  the  proposal 
would  permit  lease  and  transfer  of 
quota  to  and  from  the  same  farm 
when  production  is  limited  because  of 
conditions  beyond  the  control  of  the 
producer. 

3.  Reguire  producers  to  file  reports  of 
tobacco  on  hand  at  the  end  of  the  mar- 
keting season.  All  but  one  of  the  43 
comments  received  favored  the  pro- 
posal. 

4.  Require  dealen  and  buyers  to  file 
supplemental  reports  of  tobtuxo  ac- 
quired by  them.  All  but  one  of  the  43 
comments  received  favored  the  pro- 
posal 

The  basic  purpose  of  the  proposed 
changes  is  to  discourage  growers  from 
deliberately  overproducing  their  farm 
marketing  quotas.  As  long  as  the  car- 
ryover program  exists  in  any  form  for 
handling  overproduction,  growers  will 
be  encouraged  to  produce  higher 
yields  and  plant  additional  acreage 
knowing  that  if  excess  production 
cannot  be  disposed  of  otherwise  it  can 
be  placed  into  the  carryover  program 
as  a  last  resort.  Past  experience  has 
shown  that  once  excess  tobacco  is  pro- 
duced, properly  accounting  for  its  dis- 
position becomes  difficult  and  some- 
times impossible.  The  fact  that  report- 
ed yearly  carryover  tobacco  poundage 
has  climbed  steadily  from  a  few  hun- 
dred thousand  poimds  in   1973  (the 
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rear  the  carryover  provisions  were 
promulgated)  to  over  30  million 
pounds  of  carryover  tobacco  from  the 
1978  crop  convinces  us  that  the  car- 
ryover program  contributes  toward 
excess  production. 

We  feel  that  It  is  esKntlal  for  the 
suooeasful  operation  of  the  burley  to- 
bacco program  that  the  provision  for 
storage  of  carryover  tobacco  though 
marketing  agents  be  eliminated  effec- 
tive for  the  1979  and  subsequent  crops. 

After  giving  careful  consideration  to 
all  comments  received  the  proposed 
rule  is  hereby  adopted  without 
change,  except  that  the  parenthetical 
statement  in  726.93(e)  is  corrected  to 
read  (even  though  no  quota  was  estab- 
lished for  the  farm)^ 

Accordingly.  7  CFR  Part  726  is 
amended  to  read  ss  follows: 

1.  Section  736.68(n)  Is  revised  to  read 
as  follows: 

I72M8    Tr— fer  of  Barley  ToUcco  Vwrm 
kj    LesM    or    by 


(n)  Limitation  on  tran^/er  to  and 
from  a  farm  Isubleatino).  The  ootmty 
committee  shall  not  approve  any 
transfer  filed  for  the  current  year  if. 
after  approval,  a  transfer  would  be  in 
effect  both  to  and  from  the  same 
farm,  except  as  follows: 

(1)  A  transfer  may  be  approved  if 
the  quota  is  temporarily  transferred 
from  a  farm  subsequentiy  combined 
with  another  farm  that  is  otherwise 
eligible  to  receive  quota  by  transfer. 

(3)  After  October  1  a  transfer  may 
be  approved  for  a  farm  that  previously 
received  leased  quota  for  the  current 
year  provided  the  producers  so  certify 
and  the  county  committee  determines 
that  the  (1)  acreage  of  burley  tobacco 
planted  on  the  farm  was  equal  to  at 
least  80  percent  of  the  acreage  deter- 
mined by  dividing  the  effective  nuu*- 
keting  quota  by  the  current  farm  yield 
for  the  farm,  and  (11)  the  production 
to  tobacco  was  limited  to  less  than  the 
effective  farm  marketing  quota  be- 
cause of  conditions  beyond  control  of 
the  producer. 


a.  Section  726.92  paragraph  (e)  is 
amended  by  inserting  a  new  sentence 
Immediately  after  the  period  in  the 
first  sentence  and  revising  the  current 
second  sentence  as  follows: 

Raooaos  Airo  Rsroars 

fTtCJt    Prodoecr  recorit  and  reports. 


(e)  Jteporf  of  produetion  and  dispo- 
sUton.  •  •  • 


tUlfS  AND  IfOUlATIONS 

The  operator  on  each  farm  or  any 
producer  on  the  farm  (even  though  no 
quota  was  established  for  the  farm) 
shall,  upon  written  request  from  the 
county  committee,  furnish  on  Form 
liQ-108-1,  Report  of  Unmarketed  To- 
bacco, a  written  report  of  the  amount 
and  location  of  tobacco  produced  on 
the  farm  which  Is  unmarketed  at  the 
end  of  the  marketing  season  and  the 
amount  of  tobacco  produced  by  such 
operator  or  producer  on  any  other 
farm,  which  is  unmarketed  at  the  end 
of  the  marketing  season  and  which  is 
stored  on  the  farm,  by  sending  the 
report  to  the  county  committee  within 
15  days  after  the  request  was  mailed 
to  such  person  at  his  last  known  ad- 
dress. Failure  to  file  the  MQ-108  or 
lfQ-108-1  ss  requested,  the  filing  of 
an  MQ-108  or  MQ-108-1  which  is 
found  by  the  State  or  county  conunlt- 
tce  to  be  incomplete  or  incorrect  shall. 
to  the  extent  that  it  involves  tobacco 
produced  on  the  farm,  constitute  fail- 
ure of  the  producer  to  account  for  dis- 
position of  tobacco  produced  on  the 
farm  and  the  quota  next  established 
for  such  farm  shall  be  reduced,  except 
that  such  reduction  for  any  such  farm 
shaU  not  be  made  if  it  Is  established  to 
the  satisfaction  of  the  county  or  State 
cfunmittee  that  failure  to  furnish  such 
proof  of  disposition  was  unintentional 
and  no  producer  on  such  farm  could 
reasonably  have  been  expected  to  fxir- 
nish  such  proof  of  disposition:  Pro- 
xfided.  That  (i)  such  failure  will  be  con- 
strued as  intentional  unless  such  proof 
of  disposition  is  furnished  and  pay- 
ment of  all  additional  penalty  is  made, 
or  (11)  no  person  connected  with  such 
farm  for  the  year  for  which  the  quota 
is  being  established  caused,  aided  or 
acquiesced  in  the  failure  to  furnish 
such  proof. 


3.  Section  726.95.  paragraph  (b).  Is 
revised  as  follows; 

1 73CJS  Dealers  excnpt  fhiai  rcgalar  rec- 
ords and  report!  on  MQ-7f;  and  wtmaon 
reports  fhNB  dealers. 


(b)  For  the  1971-72  and  subsequent 
marketing  years,  each  dealer  or  buyer 
shall  also  make  a  report  not  later  than 
April  1  of  each  year  to  the  Director. 
Production  Adjustment  Division, 
showing  by  States  were  acquired, 
source  and  pounds  of  all  tobacco,  in 
the  form  normally  marketed  by  pro- 
ducers, purchased  at  auction  or  non- 
auction  including  tobacco  received 
which  was  not  billed  to  the  dealer  or 
buyer.  Any  acquisitions  of  tobacco  in 
the  form  normally  marketed  by  pro- 
ducers by  the  dealer  or  buyer  during 
the  marketing  year  (October  1 
through  Sn>tember  SO)  which  Is  not 


included  In  the  AmU  1  report  shall  be 
reported  in  like  manner  no  later  than 
the  end  of  the  calendar  week  following 
the  we^  in  which  the  tobacco  was  ac- 
quired. The  report  shall  show  *  *  * 

4.  Section  726.105,  paragraph  (a).  Is 
amended  by  inserting  a  new  sentence 
at  the  beginning. 

fTlClW  Recordkeeplac  and  reportiag  re- 
faireawats  for  pietissiid  predaeer  car- 
ryorer  tobacco. 

(a)  QeneroL  This  sectUm  shall  not 
apply  to  burley  tobacco  produced  in 
the  1979  and  subsequent  crop 
years.  •  •  • 

5.  Section  726.106.  paragraph  (a).  Is 
amended  by  inserting  a  new  sentence 
at  the  beginning. 

f  728.1M    Recordkeeplag  sad  wportlag  n- . 
^aireawta  for   aaproecssed   prodaeer 
carryover  tobacco. 

(a)  OeneraL  This  section  shall  not 
apply  to  burley  tobacco  produced  in 
the  1979  and  subsequent  crop 
years.  •  •  • 


Auiauain.  (Sees.  Ml.  SIS.  SIS.  S14.  Sie. 
SIS.  ses.  S7S-S78.  m.  m.  n  stat.  ss.  as 

amenrtfd.  4S,  ai  amended.  47.  as  amended. 
4S.  as  amended.  76  Stat.  4«0,  as  amended.  80 
Stat.  ISO.  as  amended.  63  Stat.  6S.  as  amend- 
ed. 86.  aa  amended.  68  aa  amended.  70  Stat. 
a08  aa  amended.  73  StaL  M6.  aa  amended.  7 
VAC.  ISOl.  1S13.  1S14.  ISUb.  lS14d.  1S83. 
1S73-1376.  1377.  1378.  Public  Iav  03-10  ap- 
proved AurU  14. 1871) 

Nora— A  Final  Impact  Statement  wiU  be 
available  from  J.  A.  WeDa,  Director  Produc- 
Uon  Adjustment  Dhrialoo.  DSDA-ASCa 
Room  383»«outh  BuJkUnc.  P.O.  Box  341B. 
Washington.  D.C.  30013.  Telephone:  303- 
447-7841. 

NoTs.— This  rule  bas  been  determined  not 
alsnlfkmnt  under  USDA  criteria  Implement- 
tnc  BzecuUve  Order  13044. 

Signed  at  Washington.  D.C,  on 
March  IS.  1979. 

Srwaxt  N.  Smith. 
Acting   AdminittnUor.    Agrieul- 
turai  StattUiMotion  and  Con- 
aeroatUm  Service. 
tWR  Doc  78-8030  Filed  S-lS-78;  8:38  pad 
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CHAFTBt  a— AOtlCULniKAL  MAt- 
KETMO  SKVKl  (MARKETMO 
AOtHMOITS  AND  OtOBtS; 
rtlNTS,  VMETAMJES,  NUTS),  DC- 
PAITMBIT  OP  AOtKUlTUM 

CLsBMn  Regulatloo  1881 


PART  910— LEMONS  GROWN  IN 
CAUPORMA  AND  ARIZONA 

LMHTOTfOfl  Oi  HOfflOllfl^ 

AGENCTT:  Agricultural  Marketing 
Service.  USDA. 

ACmON:  Final  rule. 

SUMMARY:  This  regulation  estab- 
lishes the  quantity  of  fresh  California- 
Arizona  lemons  that  may  be  shipped 
to  market  during  the  period  BCarch  18- 
24.  1979.  Such  action  is  needed  to  pro- 
vide for  orderly  marketing  of  fresh 
lemons  for  this  period  due  to  the  mar- 
keting situation  confronting  the  lemon 
Industry. 

EFFECmVE  DATE:  March  18. 1979. 

FOR  FURTHER  INFORMATION 
CONTACrr. 

Charles  R.  Brader.  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
910.  as  amended  (7  CFR  Part  910).  reg- 
ulating the  handling  of  lemons  grown 
in  California  and  Arizona,  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  upon  the  basis  of 
the  recommendations  and  information 
submitted  by  the  Lemon  Administra- 
tive Conmiittee.  and  upon  other  infor- 
mation, it  is  found  that  the  limitation 
of  handling  of  lemons,  as  hereafter 
provided.  wiU  tend  to  effectuate  the 
declared  policy  of  the  act.  This  regiila- 
tion  has  not  been  determined  signifi- 
cant under  the  USDA  criteria  for  im- 
plementing Executive  Order  12044. 

The  committee  met  on  March  13, 
1979,  to  consider  supply  and  maiket 
conditions  and  other  factors  affecting 
the  need  for  regulation  and  recom- 
mended a  quantity  of  lemons  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
the  demand  for  lemons  continues 
good. 

It  is  further  fotmd  that  it  is  Imprac- 
ticable and  contrary  to  the  public  in- 
terest to  give  preliminary  notice, 
engage  in  public  rulemaking,  and  post- 
pone the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg- 
ister (5  U.S.C.  553),  because  of  insuffi- 
cient time  between  the  date  when  in- 
formation became  available  upon 
which  this  regulation  Is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Inter- 
ested persons  were  given  an  opportuni- 
ty to  submit  Information  and  views  on 
the  regulation  at  an  open  meeting.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these  reg- 
ulatory provlsi(»is  effective  as  gped- 
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fled,  and  handlers  have  been  apprised 
of  such  provisions  and  the  effective 
time. 

S  910.490    Lemon  Regulation  190. 

Order,  (a)  The  quantity  of  lemons 
grown  in  California  and  Arizona  which 
may  be  handled  dvuing  the  period 
March  18,  1979,  through  March  24, 
1979,  is  established  at  250,000  cartons. 

(b)  As  used  in  this  section,  "han- 
dled" and  "carton(s)"  mean  the  same 
as  defined  In  the  marketing  order. 

(Sees.  1-10.  48  Stat  SI.  aa  amended:  7  U.S.C. 
801-674) 

Dated:  March  14. 1979. 

D.  S.  KURTLOSKI 

Acting  Deputy  Director.  Fruit 
and  VegetaMe  Division.  Agri- 
cultural Marketing  Service. 

[FR  Doc.  70-8386  Piled  S-1&-79: 11:38  am] 
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CHAPTER  XIV— COMMODITY  CREDIT 
CORPORATION 

PART  14«4— TOBACCO 
Subpart  A — Tobocco  Locm  Pregram 

Price  Sttpport  RBauLATioNS 

AOENCr7:  Commodity  CTredit  Corpo- 
ration. USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  to- 
l>acco  price  support  regulations  to  (1) 
reduce  the  acreage  limitation  for  flue- 
cured  tobacco  when  the  4  lower  leaves 
are  not  harvested,  and  (2)  terminate 
price  support  eligibility  on  1979  and 
subsequent  crops  of  flue-cured  and 
burley  tobacco  which  are  packed  for  a 
producer's  account  by  a  loan  associ- 
ation and  carried  over  from  one  mar- 
keting year  to  another.  These  actions 
are  designed  to  eliminate  abuses  of  the 
tobacco  program. 

DATE:  This  rule  shall  become  effec- 
tive March  13. 1979. 

ADDRB^:  Price  Support  and  Loan 
Division.  ASCS.  U.8.  Department  of 
Agriculture.  3741-South  Building.  P.O. 
Box  2415.  Washington.  D.C.  20013. 

FOR  FURTHER  INFORMATION 
CONTACT 

Thomas  A.  VonOarlem.  (202)  447- 
7954. 

SUPPLEMENTARY  INFORMATION: 
On  February  13,  1979.  notice  was  pub- 
lished in  the  FEDERAL  Reoister  (44  FR 
9393)  inviting  written  comments  on 
proposals  to  change  the  conditions  of 
price  support  by  (1)  reducing  from  120 
percent  to  110  percent  the  acreage  lim- 
itation applicable  when  the  4  lower 
leaves  are  not  harvested,  and  (2)  the 
carryover  provision  under  which  iHloe 
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support  may  be  obtalncKl  on  1979  and 
subsequent  crops  of  eilglble  tobacco 
padied  by  a  marketing  agent  In  the 
previous  year. 

Under  -current  regulations,  eligible 
producers  of  flue-cured  who  have  eh- 
tered  into  an  agreement  with  the  local 
ASC  coimty  committee  not  to  harvest 
the  bottom  4  leaves  on  each  stalk  of 
tobacco  may  plant  120  percent  of  their 
allotment  and  st^  retain  price  support 
eligibiiity.  This  allows  those  producers 
to  raise  more  flue-cured  tobacco  from 
the  upper  portion  of  the  stalk  for 
which  demand  Is  relatively  strong 
whUe  leaving  in  the  field  leaves  from 
lower  stalk  positions  for  which 
demand  is  weak.  laiglble  producers 
who  do  not  agree  to  leave  the  4 
bottom  leaves  from  each  plant  are  re- 
quired to  plant  within  100  percent  of 
their  allotment  to  retain  price  support 
elli^Hlty.  Under  this  amendment  pro- 
ducers who  have  entered  into  an 
agreement  with  the  local  ASC  county 
committee  not  to  harvest  the  bottom  4 
leaves  wiU  be  required  to  plant  within 
110  percent,  rather  than  120  percent 
of  their  acreage  allotment  in  order  to 
retain  their  eligibility  for  price  sup- 
port. The  120  percent  tolerance  is  not 
needed  because  it  encouraged  overpro- 
duction in  that  the  bottom  4  leaves 
constitute  closer  to  10  to  12  percent  of 
the  plant  rather  than  20  percent  of 
the  plant. 

Under  current  regulations  eligible 
producers  of  flue-cured  and  burley  to- 
bacco may  obtain  price  support  on  eli- 
gible tobacco  which  has  been  packed 
for  their  account  by  an  association 
and  carried  over  from  the  previous 
marketing  year  to  avoid  maiketing  in 
excess  of  their  farm  marketing  quota. 
This  provision  was  designed  to  provide 
a  convenient  means  by  which  a  pro- 
ducer could  carry  over  tobacco  for 
markethig  the  following  year  if  unusu- 
ally high  yields  resulted  in  production 
in  excess  of  the  current  year's  farm 
marketing  quota.  This  provision  is  en- 
courat^ng  some  producers  to  deliber- 
ately produce  tobacco  in  excess  of 
their  mariceting  quotas.  Such  overpro- 
duction burdens  the  marketing  facili- 
ties and  tends  to  increase  the  cost  of 
leasing  tobacco  quotas.  Under  this 
amendment,  the  carryover  provision 
under  which  price  support  may  be  ob- 
tained on  eligible  tobacco  which  has 
been  packed  by  a  marketing  agent  and 
carried  over  from  the  previous  year  is 
terminated  for  the  1979  and  subse- 
quent crops  of  tobacco. 

DiacussiOH  or  ComiBiiTS 

X  1. 4-LEAr  moatAM 

Comments  were  received  from  three 
producers  and  five  organizations  by 
the  dose  of  the  ccnnment  period.  Feb- 
ruary 28,  1979.  None  objected  to  the 
proposed  < 
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a.  KLixniATiOH  or  CARaTOvra 

PBOVISIOHS 

Commente  were  received  from  one 
fanner  and  four  organizations.  Three 
were  opposed  to  the  proposed  change 
while  two  favored  the  chahge.  Two  of 
the  three  who  opposed  the  proposal 
gave  no  reasons  for  their  opinion 
while  the  third  felt  that  tobacco 
stored  in  warehouses  was  handled 
better  than  could  be  done  on  the  farm, 
thereby  preventing  disease  and  possi- 
ble quota  violations.  One  of  those  who 
opposed  the  change  wanted  the 
fanner  associations  to  be  the  only  de- 
livery point  for  carryover  tobacco. 
After  careful  consideration  of  all  com- 
ments, the  proposed  rule  is  hereby 
adopted  without  change  as  set  forth 
below.  Accordingly,  7  CFR  Part  1464  is 
amended  to  read  as  follows: 

FnrAL  RuLS  • 

1.  A  new  sentence  is  added  at  the  be- 
ginning of  paragraph  (eK3Kil)  of 
}  1464.2  as  foUows: 

il4*AJZ    AvailaUUty  of  price  rapport 


(eX3)  •  •  • 

(11)  This  paragraph  shall  not  apply 
to  the  1979  and  subsequent  crops  of 
flue-cured  and  burley  tobacco.  Eligible 
producers  of  flue-cured  and  burley  to- 
bacco may,  subject  to  the  provisions  of 
this  subdivision,  obtain  price  support 
on  eligible  tobacco  which  has  been 
packed  for  their  account  by  the  associ- 
ation and  carried  over  from  one  mar- 
keting year  to  another  to  avoid  mar- 
keting in  excess  of  the  farm  marketing 
quota.  Price  support  sulvances  ob- 
tained on  such  packed  tobacco  shall  be 
at  the  rates  in  effect  at  the  time  of 
tender  for  loan,  and  on  the  basis  of 
grades  and  quantities  of  the  tobacco  as 
determined  at  the  time  of  delivery  to 
the  association  for  packing  and  car- 
ryover. If  all  the  tobacco  packed  from 
the  tobacco  delivered  to  the  associ- 
ation for  packing  and  carryover  is  not 
tendered  for  price  support,  or  if^  the 
packed  tobacco  tendered  for  price  sup- 
port is  commingled  tobacco  of  differ- 
ent producers,  the  price  support  ad- 
vances will  be  computed  as  follows:  for 
each  packed  grade  of  tobacco,  the  loan 
value  will  be  computed  on  the  basis  of 
(a)  the  total  pounds  of  each  green 
grade  used  in  processing  the  packed 
quantity  of  (b)  the  grade  loan  rates 
applicable  to  such  green  grades.  Loan 
advances  may  be  obtained  on  the 
quantity  of  each  packed  grade  ten- 
dered for  price  support  in  an  amoimt 
equal  to  the  loan  value  so  determined, 
multiplied  by  the  percentage  which 
the  pounds  of  the  packed  grade  ten- 
dered is  of  the  total  packed  weight  of 
luch  grade.  An  individual  producer's 
share  of  the  loan  advance  obtained  on 
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the  tender  of  any  quantity  of  a  packed 
grade  shall  be  a  percentage  of  such  ad- 
vance equal  to  the  percentage  which 
the  loan  value  of  all  the  tobacco  deliv- 
ered by  the  producer  for  packing  and 
carryover  is  of  the  loan  value  of  all  the 
tobacco  delivered  by  all  producers  for 
packing  and  carryover.  Packed  tobacco 
tendered  for  price  support  shall  be  in 
sound  and  merchantable  condition  and 
shall  have  been  processed  and  packed 
under  the  standards  and  specifications 
which  were  applied  to  the  tobacco  re- 
ceived for  price  support  during  the  im- 
mediately preceding  crop  year. 

Prior  to  tendering  packed  tobacco  for 
price  support,  the  association  shall  de- 
termine what  percentage  of  the  tobacco 
which  was  received  for  packing  and  car- 
ryover is  eUgible. 

The  packed^bacco  tendered  for  price 
support  shall  not  be  a  greater  percentage 
of  the  total  quantity  packed  than  the 
percentage  so  determined. 


2.  Subparagraphs  (2).  (2X1)  and 
(2X11)  of  f  1464.7(a)  are  revised  as  fol- 
lows: 

91464.7    Eligible  producers 

(a)  •  •  •  (2)  aU  the  tobacco  pro- 
duced on  his/her  farm  Is  produced  on 
acreage  which  does  not  exceed  the 
acreage  allotment,  or  if  flue-cured  to- 
bacco, does  not  exceed:  (i)  The  acreage 
allotment  established  for  his/her 
farm;  or  (11)  110  percent  of  the  acreage 
allotment  established  for  his/her  farm 
in  instances  where  the  producer  has 
left  unharvested  the  4  lower  leaves, 
exclusive  of  plant  bed  leaves,  on  each 
stalk  of  tobacco  produced..on  his/her 
farm  and  has  previously  entered  Into 
an  agreement  to  do  so  with  the  local 
ASC  county  committee  In  accordance 
with  procedures  to  be  established  by 
the  Deputy  Administrator,  State  and 
County  Operations,  ASCS;  and 
(3)  •  •  •• 

NoTB.— This  proposal  has  been  determined 
not  significant  under  the  USDA  criteria  Im- 
plementing Executive  Order  13044. 

Nora.— A  Pinal  Impact  Statement  is  avaO- 
able  from  Thomas  A.  VonOarlem,  Acting 
Director.  Price  Support  and  Loan  Division, 
Room  3741-South  Building,  P.O.  Box  3415. 
Washington,  D.C.  30013. 

Signed  at  Washington,  D.C.  on 
March  13.  1979. 

STBWAKT  N.  SlOTB. 

Acting   Administrator,    Agricul- 
tural Stabili2ation  and   Con- 
servation Service. 
(FR  Doc  7»-«031  FUed  S-lS-79;  XM  pm] 
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CHAPTEI      XVW— FAIMBU      HOME 
ADMINISTIATION,  D9AITMENT  OF 
AOtlCULTURE 

SUKHATTBI  H— PIOOtAM  UeUlATIONS 

CPmHA  InstrucUon  1M5-D1 

PART  19S5— PROPERTY 

MANAOEMENT 

Subpart  D — Purchosing  of  S«rvlc«t 
for  Pregram  Prop»rty 

AKKtrDMUfT 

AOEINCT:  Farmers  Home  Administra- 
tion, USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Farmers  Home  Ad- 
ministration (PmHA)  amends  Its  regu- 
lations to  incorporate  the  purchase  of 
services  for  making  and  servicing 
loans.  State  Office  Contracting  Offi- 
cers who  have  received  proper  training 
will  be  authorized  to  enter  into  con- 
tracts up  to  $10,(XX).  The  intended 
effect  of  the  changes  is  to  provide  the 
State  Office  with  contracting  authori- 
ty to  enter  into  contracts  with  contrac- 
tors for  the  writing  and  servicing  of 
FmHA  Emergency  Disaster  (EM),  and 
Economic  Emergency  (EE)  loans,  as 
well  as  othe^  required  program  loan 
and  acquired  property  services. 

EPPECTnVE  DATE:  March  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

Mr.  R.  M.  Yates,  202-447-3752. 
SUPPLEMENTARY  INFORMATION: 
The  Farmers  Home  Administration 
amends  Sections  1955.151,  1955.153. 
1955.154  and  1955.162  of  Subpart  D  of 
Part  1955,  Subchapter  H.  Chapter 
XVIII,  TiUe  7  in  the  Code  of  Federal 
Regulations.  This  amendment  will 
provide  for  the  use  of  Contracting  Of- 
ficers (CO)  to  enter  into  contracts  for 
the  writing  and  servicing  of  EM,  EL. 
and  EE  loan  accounts  as  well  as  other 
required  program  loan  and  acquired 
property  services.  Contracts  awarded 
in  the  State  Office  for  services,  will  be 
limited  to  $5,000  if  soUcited  orally  and 
reduced  to  writing  and  in  no  event  will 
the  Contracting  Officer  enter  into  a 
single  contract  exceeding  $10,000.  This 
authority  will  be  limited  to  properly 
trained  contracting  officers.  It  is  the 
policy  of  this  Department  that  rule* 
relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstand- 
ing the  exemption  in  5  U;S.C.  653  with 
respect  to  such  rules.  These  amend- 
ments, however,  are  not  published  for 
proposed  rulemaking  since  they  are 
administrative  and  relate  solely  to 
agency  management  and  procurement. 
This  determination  has  been  made  by 
Mr.  R.  M.  Yates. 

PART  1955  [AMENDED] 

Accordingly.   7   CFR   Part   1955   is 
amended  as  follows: 


1.  Part  1955  is  retitled  "Property 
Management."  as  set  forth  above. 

2.  In  Subpart  D.  S  1955.151  is  revised 
as  follows: 

S  19&6.161    Purpose 

This  subpart  describes  procedures 
for  purchasing  goods  and  services  for 
making  and  servicing  loans,  for  ap- 
praisal, inspection,  maintenance,  man- 
agement, repair,  and  disposal  of  pro- 
gram property.  The  monetary  limit  of 
a  contract  signed  by  a  County  Supervi- 
sor is  $2,000.  The  monetary  limit  of  a 
contract  signed  by  a  State  Contracting 
Officer  who  has  received  procurement 
training  is  $10,000.  The  monetary  limit 
of  a  contract  signed  by  the  Director. 
Property  Management  Staff  is  $10,000. 
Requirements  aggregating  more  than 
the  foregoing  limitations  shall  not  be 
broken  down  into  several  purchases 
which  are  less  than  the  limiting 
amount  merely  for  the  purpose  of  uti- 
lizing this  method  of  purchase.  This 
information  pertains  only  to  the  sys- 
tems of  purchasing.  Program  approval 
must  be  first  determined  in  accord- 
ance with  the  delegation  of  program 
authority. 

3.  Paragraphs  (a)  and  (b)(2)  of 
9  1955.153  are  revised  as  follows: 

9  1956.153    Publkizing  the  requirements. 

(a)  Policy.  It  is  the  policy  of  the 
Farmers  Home  Administration 
(FmHA)  to  seek  maximum  competi- 
tion for  all  purchases  consistent  with 
local  conditions  and  prudent  business 
practices.  The  sources  of  potential 
suppliers  will  normally  not  extend 
beyond  a  25-mile  radius  of  the  site  of 
work,  provided  that  there  are  suppli- 
ers within  the  area.  Placing  orders 
with  small  business  concerns  and  mi- 
nority business  enterprises  is  specifi- 
cally encouraged.  Solicitations  will  not 
be  limited  to  only  well  known  suppli- 
ers. The  area  of  competition  must 
never  be  designed  to  exclude  a  particu- 
lar potential  supplier.  Although  ade- 
quate competition  is  sought,  excess 
competition  is  not  particularly  desired 
for  small  dollar  volume  work.  There  is 
no  prescribed  number  of  potential  sup- 
pliers to  be  solicited.  If  only  two  po- 
tential contractors  are  in  the  area  of 
work,  and  both  do  bid  work,  solicit 
both. 

(b)  •  •  • 

(2)  Writ^n  solicitations  may  be  used 
for  contracts  of  any  value  and  must  be 
used  for  all  work  when  extensive  speci- 
fications are  required.  Written  solicita- 
tions normally  will  require  written 
quotations.  However.  Imnp  sum  quota- 
tions given  orally  are  sufficient  in 
some  instances.  When  oral  quotations 
are  acceptable,  the  solicitation  must 
clearly  state  this  information.  Oral 
quotations,  reduced  to  writing,  are  lim- 
ited to  solicitations  not  exceeding 
$2,000  for  award  by  County  Supervi- 
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sors.  and  $5,(XK)  for  award  by  other 
contracting  officers  (legal  require- 
ment). 


4.  Paragraph  (a)  of  9 1955.154  is  re- 
vised as  follows: 

91955.154    Preparation  of  solicitation. 

(a)  Onif  solicitations.  Pr^>are  an 
original  and  three  written  copies  of 
Form  FmHA  120-10  (Items  1  through 
7  specifications— See  Exhibit  A  for 
typical  specifications  for  repair  serv- 
ices. See  Exhibit  B.  C.  D.  H.  I.  J,  and 
K  for  examples  of  services.  Exhibit  E 
shows  a  request  for  contract  action  to 
be  used  when  the  estimated  cost  ex- 
ceeds awarding  authority  of  the  con- 
tracting officer.) 


5.  Paragraph  (c)  of  9 1955.162  is  re- 
vised as  follows: 

9  1956.162    Control  of  material  and  work. 


(c)  Qovemment  furnished  property. 
To  repair  or  service  Government 
owned  property,  the  contractor  may 
be  required  to  reinstall  or  repair  cer- 
tain existing  components  and.  at  the 
same  ti|ne,  may  also  have  to  furnish  or 
supply  items.  The  contractor  is  re- 
sponsible for  the  Government  proper- 
ty under  the  contractors  control  and 
this  responsibility  continues  until 
work  is  completed  and  accepted  by  the 
Government.  Obtain  a  receipt  from 
the  contractor  at  the  time  Govern- 
ment furnished  property  is  turned 
over  to  the  Contractor.  Certain  con- 
tracts may  permit  the  contractor  to 
use  Government  facilities  or  equip- 
ment during  the  conduct  of  the  con- 
tract. The  contractor  must  be  notified 
of  his  responsibility  for  Government 
property  being  utilized. 

Note.— This  docimient  has  been  reviewed 
In  accordance  with  RnHA  Instruction  1901- 
O  "nvlronmental  Impact  Statements."  It  is 
the  determination  of  FmHA  that  the  pro- 
posed action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  In 
accordance  with  the  National  Environmen- 
tal Policy  Act  of  1969.  Pub.  L.  91-190  and 
Environmental  Impact  Statement  is  not  re- 
quired. 

(7  U.S.C.  1989:  6  VS.C.  301;  Sec.  10  Pub.  L. 
93-357.  88  SUt  392:  delegation  of  authority 
by  the  Sec.  of  AgrL,  7  CFR  2.23;  delegation 
of  authority  by  the  Asst.  Sec.  for  Rural  De- 
velopment, 7  CFR  2.70) 

Dated:  March  5. 1979. 

GOKOON  Cavanaugh, 
Administrator, 
Farmers  HomeAdministratiotL 
[FR  Doc.  79-8095  FUed  S-15-79: 8:45  am] 
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[FmHA  Instruction  1980-Al 
PART  19t0— OENOAL 

Siibpart  A — 0«n*ral 

AMKMVlfKirT 

AGENCY:  Farmers  Home  Administra- 
tion. USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home  Ad- 
ministration (FmHA)  amends  its  regu- 
lations to  add  State  Program  Loan 
Chiefs  as  additional  Loan  Officers  au- 
thorized to  execute  FmHA  guaranteed 
loan  forms  since  Program  Loan  Chiefs 
attend  loan  closings  but  lack  authority 
to  execute  guaranteed  loan  forms.  The 
Intended  effect  of  this  action  is  to 
expand  signing  authority  to  Program 
Chiefs  which  should  result  in  more  ef- 
ficient processing. 

EFFECTIVE  DATE:  March  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Darryl  H.  Evans.  Acting  Director. 
Business  Management  and  Develop- 
ment Division,  telephone  202-447- 
4150. 

SUPPLEMENTARY  INFORMATION: 
9 1980.61(g)  of  Subpart  A  of  Part  1980 
of  Chapter  XVIH.  TiUe  7.  Code  of 
Federal  Regulations  is  amended.  This 
change  adds  State  Program  Loan 
Chiefs  to  those  FmHA  officials  au- 
thorized to  execute  the  Lender's 
Agreement.  Loan  Note  Guarantee,  and 
Assignment  Guarantee  Agreement. 
Chiefs  many  times  attend  loan  clos- 
ings, but  lack  signature  authority. 
This  amendment  will  eliminate  delajrs 
in  loan  closing. 

It  is  the  policy  of  this  Department 
that  rules  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts 
shall  be  published  for  comment  not- 
withstanding the  exemption  in  5 
U.S.C.  553  with  reject  to  such  rules. 
This  amendment,  iiowever.  is  not  pub- 
lished for  proposed  rulemaking  since  it 
is  administrative  in  nature.  Therefore, 
public  participation  is  unnecessary. 
The  official  responsible  for  this  deter- 
mination is  Dairyl  H.  Evans. 

Accordingly.  9  1980.61(g)  of  SubpaH 
A  of  Part  1980  Is  amended  and  reads 
as  follows: 

9  1980.61  Issuance  of  lender's  agreement, 
loan  note  guarantee  and  assignment 
guarantee  I 


(g)  Authorized  FmHA  representatives 
to  execute  forms.  State  Directors.  Dis- 
trict Directors.  State  Program  Loan 
Chiefs,  and  County  Supervisors  are 
authorized   to  execute   the   Lender's 
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Agreement.  Loan  Note  Guarantee,  and 
Assignment  Guarantee  Agreement. 


NoTB.— Thta  document  haa  been  reviewed 
In  accordance  with  PmHA  Instruction  1901- 
O,  "Eiivlronmental  Impact  StatemenU."  It 
la  the  determination  of  FmHA  that  the  pro- 
posed action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and.  In 
accordance  with  the  National  Environmen- 
tal PoUcy  Act  of  1969.  Pub.  L.  91-190.  an  En- 
vironmental Impact  Statement  Is  not  re- 
quired. 

This  regulation  has  not  been  deter- 
mined significant  under  USDA  criteria 
implementing  Executive  Order  12044. 

(7  UAC.  1989:  9  D.S.C.  301;  Sec  10  Pub.  L. 
93-3S7.  M  Stat  392:  delegation  of  authority 
by  the  Secretary  of  Agriculture.  7  CFR  2.23; 
delegation  of  authority  by  the  Assistant 
Secretary  for  Rural  Development,  7  CFR 
2.70) 

Dated:  March  6, 1979. 

Gordon  Catamauoh. 

Administrator, 
Farmers  Home  Administration. 

[FR  Doc.  79-«096  FUed  3-15-79;  8:45  am] 
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THI*  8— Aliens  and  NotienalHy 

CHAPnR  I— IMMIGRATION  AND 
NATURAUZATION  SERVICE,  DE- 
PARTMENT OF  JUSTICE 

PART  242— PROCEEDINGS  TO  DETER- 
MINE DEPORTABIUTY  OF  AUENS 
IN  THE  UNITED  STATES:  APPRE- 
HENSION, CUSTODY,  HEARING, 
AND  APPEAL 

PART  287— FIELD  OFFICERS;  POWERS 
AND  DUTIES 

Auffierizatien  of  Offk«r  in  Chorg«, 
Ag«na,  Guam,  To  Issuo  Ordors  To 
Shew  Couso 

AGENCY:  Immigration  and  Naturali- 
zation Service,  Justice. 

ACTION:  Pinal  rule. 

SUMMARY:  This  final  rulemaking 
order  amends  the  regulations  of  the 
Immigration  and  Naturalization  Serv- 
ice to  authorize  the  Officer  in  Charge 
at  Agana,  Guam  to  issue  orders  to 
show  cause,  notices  of  hearing  and 
warrants  of  arrest.  It  also  makes  an 
editorial  and  conforming  amendment 
to    the    sentence    describing    officers 
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having  authority  to  issue  orders  to 
show  cause  and  warrants  of  arrest 
when  such  determinations  must  be 
made  respecting  aliens  who  are  arrest- 
ed without  warrant.  The  first  amend- 
ment is  necessary  and  intended  to 
strengthen  the  Service  enforcement 
capability  and  effectiveness  on  the 
island  of  Guam.  The  second  amend- 
ment is  needed  and  intended  for  the 
purpose  of  editorial  conformity  within 
Service  regulations. 

EFFECTIVE  DATE:  March  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  G.  Hoofnagle.  Jr..  Instruc- 
tions Officer,  Immigration  and  Natu- 
ralization Service.  Telephone:  (202) 
633-3048. 

SUPPLEMENTARY  INFORMATION: 
This  final  rulemaking  order  amends  8 
CFR  242.1(a)  and  8  <^FR  287.3.  8  CFR 
242.1(a)  will  be  amended  to  authorize 
the  Officer  in  Charge  at  Agana.  Guam 
to  issue  orders  to  show  cause  and  no- 
tices of  hearing  in  order  to  commence 
deportation  proceedings  against  aliens 
who  are  in  the  United  States  in  viola- 
tion of  law.  This  amendment  will  also 
authorize  that  officer  to  issue  war- 
rants  of  arrest,  as  provided  in  8  CFR 
242.2(a). 

This  amendment  is  being  made  to 
strengthen  Service  enforcement  capa- 
bility on  the  island  of  Guam.  Our  pri- 
mary enforcement  problem  there  con- 
cerns aliens  who  were  admitted  as  H-2 
temporary  workers  who  are  now  out  of 
status  because  their  authorized  period 
of  stay  has  expired  and  they  have 
failed  to  depart  the  island  or  have 
failed  to  obtain  an  authorized  exten- 
sion of  stay  from  the  Service.  At  the 
present  time,  the  Service  has  difficulty 
in  dealing  with  this  problem  because 
the  Officer  in  Charge  at  Agana,  Guam 
must  apply  to  the  district  director  in 
Honolulu,  Hawaii  for  orders  to  show 
cause  to  institute  deportation  proceed- 
ings against  these  aliens.  By  the  time 
the  documents  arrive  in  (3uam.  the 
alien  has  absconded  and  the  papers 
cannot  be  served  nor  can  the  deporta- 
tion hearings  be  held.  Thus,  Service 
enforcement  efforts  are  hampered  be- 
cause the  Officer  in  Charge  at  Agana 
is  not  in  a  position  to  deal  with  the 
problem  of  temporary  workers  who 
are  not  in  status  immediately  and  ef- 
fectively. 

Therefore,  In  order  to  improve  Serv- 
ice enforcement  capability  on  the 
Island  of  Guam,  8  CFR  242.1(a)  will  be 
amended  to  authorize  the  Officer  in 
Charge  at  Agana.  Guam  to  issue 
orders  to  show  cause,  notices  of  hear- 
ing and  warrants  of  arrest. 

This  order  will  also  amend  the  final 
sentence  of  8  CFR  287.3.  The  existing 
final  sentence  provides  that  the  case 
of  an  alien  arrested  without  a  warrant 
is  to  be  presented  promptly  to  the  dis- 


trict director,  deputy  district  director 
or  acting  district  director  for  a  deter- 
mination of  whether  there  is  prima 
facie  evidence  that  the  arrested  alien 
is  in  the  United  States  In  violation  of 
law,  and  for  the  issuance  of  an  order 
to  show  cause  and  warrant  of  arrest 
prescribed  in  8  CFR  242. 

This  Amendment  will  conform  the 
language  used  in  8  CFR  287.3  to  de- 
scribe the  officers  having  authority  to 
issue  orders  to  show  cause  and  war- 
rants of  arrest  to  that  shown  in  8  CFR 
242.1(a). 

The  following  amendments  are 
hereby  prescribed  to  Chapter  I  of 
Title  8  of  the  Code  of  Federal  Regula- 
tions: 

In  Part  242,  9  242.1(a)  wiU  be  amend- 
ed by  adding  Agana,  Guam  in  alpha- 
betical sequence  to  the  list  of  offices 
indicated  in  the  third  sentence  there- 
of. As  amended,  the  third  sentence 
reads  as  follows: 

S  242.1        Orders  to  show  canae  and  notice 
of  hearing. 

(a)  Commencement  •  •  •  Orders  to 
show  cause  may  be  issued  by  district 
directors,  acting  district  directors, 
deputy  district  directors,  assistant  dis- 
trict directors  for  investigations,  and 
Officers  in  Charge  at  Agana,  OU; 
Albany.  NY;  Charlotte  Amalle.  VI; 
Cincinnati.  OH:  Hanunond,  IN;  Mil- 
waukee, WI;  Norfolk.  VA;  Oklahoma 
CMty,  OK;  Pittsburgh,  PA;  Providence, 
RI;  Salt  Lake  City,  UT;  St.  Louis.  MO; 
Spokane.  WA. 


In  Part  287,  the  final  sentence  of 
S  287.3  is  revised  to  read  as  follows: 

(  287  J        Disposition  of  cases  of  aliens  ar- 
rested without  warrant 

*  *  *  Unless  voluntary  departure  has 
been  granted  pursuant  to  9  242.5  of 
this  chapter,  the  alien's  case  shall  be 
presented  promptly,  and  in  any  event 
within  24  hours,  to  the  district  direc- 
tor, acting  district  director,  deputy  dis- 
trict director,  assistant  district  direc- 
tor for  investigations,  officers  in 
charge  at  Agana.  GU;  Albany,  NY; 
Charlotte  Amalle.  VI;  Cincinnati,  OH; 
Hammond,  IN;  Milwaukee,  WI;  Nor- 
folk, VA;  Oklahoma  City,  OK;  Pitts- 
burgh. PA;  Providence,  RI;  Salt  Lake 
City,  UT;  St.  Louis,  MO;  Spokane,  WA 
for  a  determination  as  to  whether 
there  is  prima  facie  evidence  that  the 
arrested  alien  is  in  the  United  States 
in  violation  of  law  and  for  issuance  of 
an  order  to  show  cause  and  warrant  of 
arrest  prescribed  in  Part  242  of  this 
chapter. 


(Sec  103,  343  and  387;  8  X3S.C.  1103.  1353 
and  1357.) 


These  amendments  are  being  pub- 
lished in  accordance  with  section  552 
of  TiUe  5  of  the  United  States  Code, 
as  amended  by  Pub.  L.  93-502  (88  Stat. 
1661),  and  the  authority  contained  in 
section  103  of  the  Immigration  and 
Nationality  Act.  (8  UJ3.C.  1103),  28 
CFR  0.105(b),  and  8  CFR  2.1. 

Compliance  with  the  provisions  of 
section  553  of  Title  5  of  the  United 
States  Code  as  to  notice  of  proposed 
nilemaldng  and  delayed  effective  date 
is  unncessary  in  this  instance  because 
the  amendment  to  8  CFR  242.1(a)  per- 
tains to  agency  organization  and  man- 
agement, and  the  amendment  to  8 
CFR  287.3  is  editorial  in  nature. 

Effective  date:  These  amendments 
become  effective  on  March  16, 1979. 

Dated:  March  12, 1979. 

ICOHBL  J.  CASTTUUO, 

Commissioner  of 
ImmisrratUm  and  Naturalization. 
[FR  Doc.  79-8015  Piled  3-15-79:  8:45  am] 
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TMo  9 — Animols  and  Animal  Products 

CHAPTER  I— ANIMAL  AND  PLANT 
HEALTH  INSPECTION  SBtVICE,  DE- 
PARTMENT OF  AGRICULTURE 

SUBCMAPTBt  C— MTBtSTAn  TtANSPOITA- 
nON  or  ANMIALS  (MOUDMO  POUITIY) 
AND  ANUAAL  ntOOUCn 

PART  78— BRUCEUOSIS 

Subpart  D — Dosignation  of  Brucollosis 
Areas,  Specifically  Approved 
Steckyardt,  and  Slaughforing  Ea- 
tablishmenfs 

Bbuckllosis  Arcas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  Rule. 

SUMMARY:  This  amendment  adds 
the  counties  of  San  Miguel  and  Valen- 
cia. New  Mexico,  to  the  list  of  Certi- 
fied Brucellosis-Free  Areas  and  deletes 
such  counties  from  the  list  of  Modified 
Certified  Brucellosis  Areas.  It  has 
been  determined  that  these  counties 
Qualify  to  be  designated  as  Certified 
Brucellosis-Free  Areas.  The  effect  of 
this  action  will  allow  for  less  restric- 
tions on  cattle  and  bison  moved  inter- 
state from  these  areas. 

EFFECTIVE  DATE:  March  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  A.  D.  Robb,  USDA.  APHIS.  VS, 
Room  805,  6505  Belcrest  Road.  Hy- 
attsviUe,  MD  20782.  301-436-8713. 
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SUPPLEMENTARY  INFORMATION: 
A  complete  list  of  brucellosis  areas  was 
published  in  the  Fbdcral  Rscistkh  (43 
FR  60865-60867)  effective  December 
29.  1978.  This  amendment  adds  the 
counties  of  San  Miguel  and  Valencia, 
New  Mexico,  to  the  list  of  Certified 
Bnicelloeis-FYee  Areas  in  $78.20  and 
deletes  such  counties  from  the  Ust  of 
Modified  Certified  Brucellosis  Areas  in 
9  78.21,  because  it  has  been  determined 
that  they  now  come  within  the  defini- 
tion of  a  Certified  Brucellosis-Free 
Area  contained  in  9  78.1(1)  of  the  regu- 
lations. This  list  is  updated  monthly 
and  reflects  actions  taken  under  crite- 
ria for  designating  areas  according  to 
brucellosis  status. 

Accordingly,  Part  78,  Title  9,  Code  of 
Federal  Regulations,  is  hereby  amend- 
ed in  the  following  respects: 

I78.28    lAmended] 

1.  In  9  78.20,  paragraph  (b)  is  amend- 
ed by  adding:  New  Mexico.  San  Miguel 
and  Valencia. 

178.21    [Amended] 

2.  In  9  78.21.  paragraph  (b)  is  amend- 
ed by  deleting:  New  Mexico.  San 
Miguel  and  Valencia. 

(Sees.  4-7,  33  Stat.  33,  as  amended;  sees.  1 
and  3,  33  Stat.  791-792,  as  amended;  sec  3. 
33  SUt.  1365.  as  amended;  sec.  3.  85  Stat. 
893:  and  sees.  3  and  U.  78  SUt  130,  133;  31 
U.S.C.  111-113,  114a-l,  115,  117.  130.  131. 
135,  134b.  134f:  37  FR  28484.  38477;  38  FR 
19141,  9  CFR  78.35.) 

This  amendment  relieves  certain  re- 
strictions presently  imposed  on  cattle 
and  bison  moved  from  certain  areas  in 
interstate  commerce.  It  should  be 
made  effective  immediately  in  order  to 
permit  affected  persons  to  move  cattle 
interstate  from  such  areas  without  un- 
necessary restrictions.  It  does  not 
appear  that  public  participation  in 
this  rulemaking  proceeding  would 
make  additional  relevant  information 
available  to  the  Department. 

Accordingly,  under  the  administra- 
tive procedure  provisions  of  5  U.S.C. 
553,  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendment  are  imprac- 
ticable and  unnecessary,  and  good 
cause  is  found  for  making  them  effee* 
tive  upon  publication  in  the  Feokbal 

RniSTKR. 

Done  at  Washington.  D.C.,  this  6th 
day  of  March  1979. 

NoTS.— This  final  rulemaklns  Is  being  pub- 
lished under  emergency  procedures  as  au- 
thorized by  E.O.  12044  and  Secretary's 
Monorandum  1955.  It  has  been  determined 
by  Paul  Becton.  Director,  National  Brucello- 
sis  Eradication  Procram.  APHIS,  VS,  USDA 
that  the  emergency  nature  of  this  action,  as 
indicated  above,  warrants  the  publication  of 
this  rule  without  waiting  for  public  com- 
ment. This  amendment,  as  well  as  the  onn- 
plete  regulation,  will  be  scheduled  for 
review  under  provisions  of  E.O.  13044  and 
Secretary's  Memorandum  1955.  The  review 
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win  include  preparation  of  an  Impact  Anal- 
ysis Statement  which  will  be  available  from 
CatUe  Diseases  Staff.  Room  805.  6505  Bel- 
crest  Road.  Federal  BuUdlng.  Hyattsville. 
Maryland.  30783.  301-438-8713. 

NOHVAM  L.  Mrmi, 
Acting  Deputy  Administrator, 
Veterinary  Services. 
[FR  Doc.  79-7965  FUed  3-15-79;  8:45  am] 


[3410-34-M] 

PART  82— EXOTIC  NEWCASTLE  DIS- 
EASE; AND  PSIHACOSIS  OR  OR- 
NITHOSIS IN  POULTRY 

Area  Quarantined 

AGENCY:  Animal  and  Plant  Health 
Inq>ection  Service.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this 
amendment  is  to  quarantine  an  addi- 
tional portion  of  Orange  County  in 
California  because  of  the  existence  of 
exotic  Newcastle  disease.  Exotic  New- 
castle disease  was  confirmed  in  Orange 
County,  California,  on  March  6,  1979. 
"Therefore,  in  order  to  prevent  the  dis- 
semination of  exotic  Newcastle  disease 
it  is  necessary  to  quarantine  an  addi- 
tional portion  of  such  coimty. 

EFFECTIVE  DATE:  March  9. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  M.  A.  Iflxson.  USDA.  APHIS, 
VS,  Federal  Building,  Room  748,  Hy- 
attsville, Maryland  20782,  301-436- 
8073. 

SUPPLEMENTARY  INFORMATION: 
This  amendment  quarantines  an  addi- 
tional portion  of  Orange  County,  Cali- 
fornia, because  of  the  existence  of 
exotic  Newcastle  disease  In  such  area. 
Therefore,  the  restrictions  pertaining 
to  the  interstate  movement  of  poultry, 
mynah.  and  psittaclne  birds,  and  birds 
of  all  other  species  under  any  form  of 
confinement,  and  their  carcasses  and 
parts  thereof,  and  certain  other  arti- 
cles, from  quarantined  areas,  as  con- 
tained in  9  CFR  Part  82,  as  amended, 
will  apply  to  the  quarantined  area. 

Accordingly.  Part  82,  Title  9,  Ckxle  of 
Federal  Regulations,  is  hereby  amend- 
ed in  the  following  respect: 

In  982.3(aKl).  relating  to  the  SUte 
of  California,  a  new  paragraph  (ix)  re- 
lating to  Orange  Coimty  is  added  to 
read: 


9  82  J 
(a)' 


Areas  qnarantined. 


(1)  California. 


miRAL  UOISIBt.  VOC  44,  NO.  S3— HUDAY,  MAICH  14,  IfT* 
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(Ix)  The  premises  of  Tom  Friend. 
10603  Bolsa  Avenue.  Oarden  Grove. 
Onuige  County. 


(Sees.  4-7.  33  SUt.  32.  u  amended:  mcs.  1 
ftod  3.  33  SUt.  791-793.  u  amended:  aeca.  1- 
4.  33  SUt.  1364.  1368.  aa  amended:  aeca.  3 
and  11.  76  SUt.  130.  133  (31  VS.C.  111-113. 
lis.  117.  130.  12»-136.  134b.  IMfV.  37  PR 
28464.  38477;  38  FR  19141.) 

The  amendment  Imposes  certain  re- 
strictions necessary  to  prevent  the  in- 
terstate spread  of  exotic  Newcastle  dis- 
ease, a  communicable  disease  of  poul- 
try, from  the  quarantined  area,  and, 
therefore,  must  be  made  effective  im- 
mediately to  accomplish  Its  purpose  In 
the  public  Interest.  It  does  not  appear 
that  public  participation  in  this  rule- 
making proceeding  would  make  addi- 
tional relevant  information  available 
to  the  Department. 

Accordingly,  imder  the  administra- 
tive procedure  provisions  in  5  IJJB.C. 
553,  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendment  are  impnu:- 
tlcable  and  contrary  to  the  public  in- 
terest, and  good  cause  is  found  for 
making  the  amendment  effective  less 
than  30  days  after  publication  in  the 
Pkdkral  Rcoistkr. 

Done  at  Washington.  D.C..  this  9th 
day  of  March  1979. 

NoTK  This  final  rulemaklnc  Is  being  pub- 
lished under  emercency  procedures  aa  au- 
thorized by  E.O.  13044  and  Secretary's 
Memorandum  1955.  It  has  been  determined 
by  M.  A.  Mixaon.  Acting  Assistant  I>eputy 
Administrator.  Animal  Health  Programs. 
APHIS.  VS.  USOA.  that  the  ponlbllity  of 
the  spread  of  exotic  Newcastle  disease  into 
other  SUtes  or  Territories  of  the  United 
SUtes  from  the  quarantined  area  is  severe 
enough  to  constitute  an  emergency  which 
warrants  the  publication  of  this  quarantine 
without  waiting  for  public  comment.  This 
amendment,  as  well  as  the  complete  regula- 
tions, will  be  scheduled  for  review  under 
provisions  of  E.O.  13044  and  Secretary's 
Memorandum  1955.  The  review  will  include 
preparation  of  an  Impact  Analysis  SUte- 
ment  which  will  be  available  from  Program 
Services  Staff.  Room  870.  Federal  Building. 
6505  Belcrest  Road,  Hyattsvllle.  Maryland 
30783.  301-436-8695. 

E.  A,ScRILr. 
Acting  Deputy  Adminiatrator, 
Veterinary  Services. 

[PR  Doc.  79S4  PUed  3-l»-79:  8:45  am] 


[3410-34-M] 

PAtT  n— fXOTK  NEWCASTLE  DIS- 
EASE; AND  PSITTACOSIS  Ot  Ol- 
NITHOSIS  IN  POULTRY 

Arvo  QuorantiiMd 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 


RULES  AND  REOULATIONS 

SUMMARY:  The  purpose  of  this 
amendment  is  to  quarantine  an  addi- 
tional portion  of  Orange  County  in 
California  because  of  the  existence  of 
exotic  Newcastle  disease.  Ebcotic  New- 
castle disease  was  confirmed  in  Orange 
County.  California,  on  March  3,  1979. 
Therefore,  in  order  to  prevent  the  dis- 
semination of  exotic  Newcastle  disease 
it  Is  necessary  to  quarantine  an  addi- 
tional portion  of  such  county. 

EFFECTIVE  DATE:  March  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

Dr.  M.  A.  Mlxson,  USDA.  APHIS. 
VS,  Federal  Building.  Room  748.  Hy- 
attsvlUe.  Maryland  20782.  301-436- 
8073. 

SUPPLEMENTARY  INFORMATION: 
.  This  amendment  quarantines  an  addi- 
tional portion  of  Orange  County.  Cali- 
fornia, because  of  the  existence  of 
exotic  Newcastle  disease  in  such  area. 
Therefore,  the  restrictions  pertaining 
to  the  interstate  movement  of  poultry, 
mynah,  and  peittacine  birds,  and  birds 
of  all  other  species  under  any  form  of 
confinement,  and  their  carcasses  and 
p<uts  thereof,  and  certain  other  arti- 
cles, from  quarantined  areas,  as  con- 
tained in  9  CFR  Part  82.  as  amended. 
wlU  apply  to  the  quarantined  area. 
^  Adbosdingly,  Part  82,  Title  9.  Code  of 
Fedeiv  Regulations,  is  hereby  amend- 
ed in  the  following  respect: 

In  S82.3(aKl).  relating  to  the  SUte 
of  California,  a  new  paragraph  (vlil) 
relating  to  Orange  County  Is  added  to 
read: 

S  82J    Areas  Quarantined 
(a)  •  •  • 


(1)  California. 


(vill)  The  premises  of  Thomas  John- 
ston. 2273  Columbia  Street.  Costa 
Mesa.  Orange  County. 


(Sees.  4-7.  33  SUt.  33.  as  amended:  sees.  1 
and  3.  33  SUt.  791-793,  as  amended;  sees.  1- 
4.  13  SUt.  1364.  1365.  as  amended:  sees.  3 
and  11.  76  SUt.  130.  133  (31  VA.C.  111-113. 
lis.  117.  130.  133-136.  134b.  134f):  37  PR 
38464,  38377:  38  PR  19141.) 

The  amendment  imposes  certain  re- 
strictions necessary  to  prevent  the  in- 
terstate spread  of  exotic  Newcastle  dis- 
ease, a  communicable  disease  of  poul- 
try, from  the  quarantined  area.  and. 
therefore,  must  be  made  effective  im- 
mediately to  accomplish  its  purpose  in 
the  public  interest.  It  does  not  appear 
that  public  participation  in  this  rule- 
making proceeding  would  make  addi- 
tional relevant  Information  available 
to  the  Department. 


Accordingly,  imder  the  administra- 
tive procedure  provisions  In  5  X3A.C. 
553,  it  Is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendment  are  imprac- 
ticable and  contrary  to  the  public  in- 
terest, and  good  cause  is  fouixl  for 
making  the  amendment  effective  less 
than  30  days  after  publication  in  the 

FCDBKAL  RSGISTnL 

Done  at  Washington,  D.C..  this  9th 
day  of  March  1979. 

NoTK  This  final  rulemaking  Is  being  pub- 
lished under  emergency  procedures  as  au- 
thorised by  E.O.  13044  and  Secretary's 
Memorandum  1955.  It  has  been  determined 
by  M.  A.  Mlxson.  Acting  Assistant  Deputy 
Administrator.  Animal  Health  Programa. 
APHIS.  VS.  USDA.  that  the  powibillty  of 
the  spread  of  exotic  Newcastle  disease  Into 
other  States  or  Territories  of  the  United 
SUtes  from  the  quarantined  area  Is  severe 
enough  to  constitute  an  emergency  which 
warranU  the  publication  of  this  quarantine 
without  waiting  for  public  comment.  This 
amendment,  as  well  as  the  complete  regula- 
tion, will  be  scheduled  for  review  under  pro- 
visions of  E.O.  13044  and  Secretary's  Memo- 
randum 1955.  The  review  will  include  prepa- 
ration of  an  Impact  Analysis  Statement 
which  will  be  available  from  Program  Serv- 
ices Staff.  Room  870.  Federal  Building.  6505 
Belcrest  Road.  Hyattsvllle.  Maryland  30783. 
301-436-8695. 

E.  A.  SCHZLT, 

Acting  Deputy  Administrator. 
Veterinary  Services. 

[PR  Doc  79-7953  PUed  3-15-79:  8:45  ami 
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THto  10— EtMcgy 

CHAPTER  I— NUCLEAR  REGULATORY 
COMMISSION 

PART  9— PUBLIC  RECORDS 

Woiv«r  or  RMhictien  of  F*«s  for 
Scorching  and  RoprodwcHon  of 
Rocords 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Commission's  regulations  "Public  Rec- 
ords" by  adding  a  new  section  "Waiver 
or  Reduction  of  Fees."  These  amend- 
ments reflect  the  requirements  of  the 
Freedom  of  Information  Act  that  doc- 
uments shall  be  furnished  without 
charge  or  at  a  reduced  charge  where 
an  agency  determines  that  waiver  or 
reduction  of  the  fee  for  searching  and 
reproduction  of  records  is  in  the  public 
interest  because  furnishing  the  infor- 
mation can  be  considered  as  primarily 
benefiting  the  general  public. 

EFFECTIVE  DATE:  This  rule  be- 
comes effective  on  April  16.  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  J.  M.  Felton.  Director,  Division 
of  Rules  and  Records,  U.S.  Nuclear 
Regulatory  Commission,  Washing- 
ton. D.C.  20555  (telephone  301-492- 
7211). 

SUPPLEMENTARY  INFORMATION: 
On  March  31,  1977  the  Commission 
published  In  the  Federal  Rxgister  (42 
FR  17131)  proposed  amendments  to  its 
regxilation  "Public  Records."  10  CFR 
Part  9.  which  would  add  a  new  S  9.14a. 
"Waiver  or  Reduction  of  Fees."  At  the 
request  of  the  Union  of  Concerned  Sci- 
entists, the  comment  period  was  ex- 
tended to  May  23,  1977. 

Comments  on  the  proposed  rule 
were  received  from  the  Union  of  Con- 
cerned Scientists  (UCS)  and  the  Roch- 
ester Gas  and  Electric  Corporation 
(RG&E). 

DiscnssiOH  or  CoicMKirTS 

1.  AdeQuacy  of  Standards  for  Making 
Determinations  to  Waive  or  Reduce 
Fees.  Section  9.14a(c)  of  the  proposed 
rule  required  a  person  who  requests 
the  NRC  to  waive  or  reduce  fees  to 
provide  information  concerning  such 
matters  as  the  intended  use  of  the  rec- 
ords, how  the  information  would  be 
disseminated  to  the  public,  the  size  of 
the  public  to  be  benefited,  and  any  fi- 
nancial benefit  the  requester  may  re- 
ceive from  the  use  of  the  records.  The 
rule  repeated  the  Congressional  man- 
date contained  in  the  FOIA  that  rec- 
ords shall  be  furnished  without  charge 
or  at  a  reduced  charge  where  the 
agency  determines  "that  waiver  or  re- 
duction of  the  fee  is  in  the  public  in- 
terest because  furnishing  the  informa- 
tion can  be  considered  as  primarily 
benefiting  the  general  public."  In 
nnyUng  this  determination,  the  pro- 
posed rule  provided  that  the  NRC 
would,  based  upon  the  information 
submitted  by  the  requester,  balance 
whether  the  benefit  to  the  public 
outweighs  the  cost  to  the  public. 

In  their  comments.  UCS  stated  that 
the  governing  criteria  were  vague  and 
subject  to  arbitrary  agency  determina- 
tions, and  that  the  NRC  should  devel- 
op criteria  to  be  applied  in  specific 
cases.  In  response  to  the  comments, 
paragraph  (c)  of  (9.14a  has  been  re- 
vised to  require  the  requester  to  show 
how  the  intended  use  of  the  records  is 
reasonably  likely  to: 

(I)  Result  in  actions  to  maintain  or 
enhance  the  public's  health,  safety,  or 
the  quality  of  the  environment; 

(II)  Result  in  improved  regulatory 
processes; 

(ill)  Reduce  the  cost  of  providing  a 
government  service; 

(Iv)  Contribute  substantially  to 
public  debate  on  an  Important  policy 
issue;  or 
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(v)  Contribute  substantially  to  mat- 
ters of  historical  importance.  In  addi- 
tion, a  new  paragraph  (d)  has  been 
added  to  S  9.14a  which  specifies  those 
situations  in  which  a  public  benefit 
would  not  normally  result.  Finally,  a 
new  paragraph  (e)  has  been  added 
which  provides  that  based  upon  the 
criteria  in  paragraph  (d)  and  the  infor- 
mation furnished  by  the  requester  in 
response  to  paragraph  (c).  the  NRC 
will  determine  if  waiver  or  reduction 
of  the  fee  is  in  the  public  interest  be- 
cause furnishing  the  information  can 
be  considered  as  primarily  benefiting 
the  general  public. 

2.  Automatic  Waiver  of  Fees  for 
Public  Interest  Groups.  UCS  proposed 
that  non-profit  organizations  whose 
mission  is  to  protect  or  enhance  the 
public  health,  safety,  and  welfare,  are 
automatically  entitled  to  a  waiver  or 
reduction  of  fees.  The  Commission 
does  not  agree,  and  believes  the  proper 
statutory  criterion  is  whether  produc- 
tion of  the  records  would  primarily 
benefit  the  general  public;  that  is.  the 
focus  of  the  decision  to  waive  or 
reduce  fees  should  be  on  the  Intended 
use  of  the  records,  and  not  the  re- 
quester's organization  affiliation,  the 
organization's  tax  exempt  status,  or 
the  purpose  of  the  organization.  It  is 
recognized,  however,  that  many  non- 
profit organizations,  whose  mission  is 
to  protect  or  enhance  the  public 
health  and  safety,  would  qualify  for  a 
waiver  or  reduction  of  fees.  In  hear- 
ings before  the  Senate  Subcommittee 
on  Administrative  Practice  and  Proce- 
dure in  October,  1977.  the  head  of  the 
Freedom  of  Information  Committee 
and  other  Department  of  Justice  wit- 
nesses indicated  in  response  to  ques- 
tions by  Senator  Abourezk  that,  al- 
though the  decision  would  have  to  be 
made  on  a  case-by-case  basis,  there 
would  be  a  presumption  that  fees 
should  be  waived  for  public  interest 
groups  and  media  representatives.  In 
light  of  these  considerations,  a  new 
provision  has  been  added  to  the  pro- 
posed effective  rule  as  9  9.14a(f )  which 
provides  that  the  NRC,  In  absence  of  a 
specific  request  for  a  waiver  or  reduc- 
tion of  fees,  may  waive  or  reduce  the 
fees  if  it  determines,  based  upon  infor- 
mation furnished  by  the  requester  in 
his  request  for  access  to  records,  that 
production  of  the  records  would  pri- 
marily benefit  the  general  public.  This 
provision  allows  the  agency  to  waive 
or  reduce  fees  where  the  information 
provided  in  the  request  letter  indicates 
that  the  requester  is  likely  to  use  the 
records  in  a  manner  which  primarily 
benefits  the  general  public.  It  is  de- 
signed to  alleviate  the  formal  showing 
by  requester  organizations  that  they 
meet  the  requirements  of  { 9.14a 
where  it  is  obvious  a  fee  waiver  or  fee 
reduction  is  Justified  under  the  cir- 
cumstances. 
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3.  Qeneral  Waiver  Provisions.  With 
respect  to  the  general  waiver  provi- 
sions set  forth  in  S  9.14a(b)  of  the  pro- 
posed rule,  the  Rochester  Gas  and 
Electric  Corporation  challenges  the 
right  of  the  NRC  to  waive  fees  for 
searches  which  do  not  exceed  four 
hours  or  for  reproduction  costs  which 
do  not  exceed  $10.00.  The  basis  for  the 
company's  claim  are  that  there  has 
been  no  showing  that  the  general 
waiver  provisions  are  in  the  public  in- 
terest and  that  it  is  unfair  to  assess 
taxpayers  for  work  done  by  a  public 
employee  for  the  benefit  of  a  private 
party.  The  purpose  of  the  general 
waiver  provisions  was  to  eliminate  the 
costs  of  billing  and  processing  pay- 
ments and  responding  to  requests  for  a 
waiver  of  fees  when  these  costs  to  the 
government  were  relatively  small  in 
relation  to  the  anu>unt  of  staff  time 
that  would  be  required  to  process  a  fee 
waiver  request  or  to  collect  reproduc- 
tion costs.  In  view  of  the  NRC's  prac- 
tice of  granting  access  to  records  by 
placing  copies  of  the  records  in  NRC 
Public  Document  Ro<Mn  or  a  Local 
Public  Document  Room,  the  provision 
granting  waiver  of  reproduction  costs 
not  in  excess  of  $10.00  has  been  elimi- 
nated from  the  effective  rule.  The 
Commission  believes,  however,  that  it 
is  in  the  public  interest  to  waive  the 
tnintma.1  costs  encompassed  by  the 
search  fee  waiver  provisions,  and  the 
effective  rule  continues  to  contain  this 
provision.  The  Rochester  Gas  and 
Electric  Corporation  also  challenges 
the  propriety  of  automatically  waiving 
search  fees  as  provided  in  f  9.14a(bK4) 
of  the  proposed  rule  when  no  docu- 
ments subject  to  the  request  are  locat- 
ed or  when  no  documents  are  located 
which  can  be  disclosed  to  the  request- 
er. The  Commission  believes  that  this 
situation  is  now  adequately  addressed 
by  the  revised  fee  waiver  criteria  set 
forth  in  (  9.14a,  and  this  provision  has 
been  eliminated  from  the  effective 
rule. 

4.  Relevancy  of  Information  Re- 
quired To  Be  Submitted  by  a  Requester 
for  Waiver  or  Reduction  of  Fees.  UCS 
questions  the  right  of  the  NRC  to  re- 
quire organizations  to  submit  informa- 
tion in  order  to  qualify  for  a  waiver  of 
fees  stating  that  "it  is  the  responsibili- 
ty of  the  agency  to  Initially  decide 
whether  a  primarily  public  benefit  will 
ensue  from  the  release  of  the  informa- 
tion" and  the  request  "need  only  raise 
a  substantial  question  as  to  whether 
the  release  of  the  Information  will 
'primarily  benefit  the  general 
public'".  As  noted  above  in  item  2. 
S  9.14a(f )  provides  that  the  NRC  may 
waive  fees  on  its  own  initiative,  and 
the  information  required  by  8  9.14a(b) 
would  only  have  to  be  submitted  when 
the  agency  has  concluded  that  the  re- 
quest, on  its  face,  does  not  automati- 
cally warrant  waiver  or  reduction  of 
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feea.  Under  these  circumstances,  the 
Commission  believes  that  the  burden 
of  proof  properly  shifts  to  the  request- 
er to  provide  NRC  with  sufficient  In- 
formation to  Justify  that  production 
of  the  records  will  primarily  benefit 
the  general  public.  UCS  also  questions 
the  ability  of  the  requester  to  comply 
with  certain  information  requirements 
|9.14a(c)  of  the  proposed  rule  and 
challmges  the  relevancy  of  others. 
These  are  discussed  as  follows: 

A.  XJC8  questions  the  ability  of  the 
requester  to  respond  to  the  require- 
ments in  |9.14a(cKl)  of  the  proposed 
rule  regarding  the  "intended  use  of 
the  records",  and  states  that  the  exact 
use  cannot  be  determined  imtll  the  re- 
quested docimients  are  reviewed.  The 
information  required  by  this  provision 
is  intended  use  of  the  records,  not 
exact  use.  Failure  of  a  requester  to 
have  some  Idea  in  mind  as  to  how  the 
records  requested  will  be  used  would 
be  persiiasive  evidence  that  the  re- 
quester is  on  a  fishing  exi)edition  and 
that  providing  the  records  would  not 
primarily  benefit  the  general  public. 
This  provision  has  been  retained  in 
the  effective  rule. 

B.  UCS  also  questions  the  ability  of 
a  requester  to  respond  to  the  require- 
ment "why  all  the  requested  docu- 
ments are  necessary  to  accomplish  the 
requester's  intended  use"  (f  9.14a(cK2) 
of  the  proposed  nile).  UCS  points  out 
that  in  most  POIA  cases,  "all"  the  re- 
quested documents  are  never  neces- 
sary. The  Commission  agrees  with  this 
comment  and  feels  that  this  informa- 
tion is  not  necessary.  Where  an  Issue  is 
raised  regarding  the  scope  of  a  re- 
quest, it  has  been  the  experience  of 
the  Commission  that  a  negotiated  res- 
olution can  be  reached  with  the  re- 
quester. 

C.  UCS  questions  the  requirement  to 
provide  information  concerning  how 
the  documents  will  be  reviewed  or  ana- 
lyzed and  the  results  thereof  dissemi- 
nated to  the  public  (9  9.14a(cX3)  of  the 
proposed  rule),  and  argues  that  a  spe- 
cific use  cannot  be  meaningfully  pre- 
sented until  the  doctunents  are  read. 
As  stated  in  item  3.A  above,  the  Com- 
mission believes  there  should  be  an  in- 
tended use  of  the  documents  at  the 
time  a  request  for  waiver  Is  made.  Fur- 
ther, the  requirement  for  review  and 
analysis  of  the  documents  reinforces 
that  belief,  as  provided  in  1 9.14a(dK5) 
of  the  effective  rule,  that  the  intent  to 
distribute  copies  of  the  records  to  the 
public  does  not.  by  itaelf,  constitute 
public  benefit. 

D.  UCS.  while  questioning  the  rel- 
evancy of  the  requirement  to  provide 
information  regarding  what  financial 
benefit,  if  any,  the  requester  will  re- 
ceive from  use  of  the  requested  rec- 
Mds  (|9.14a(cK6)  of  the  proposed 
rule),  acknowledges  the  relevancy  of 
the    requirement    if    direct    financial 


benefit  is  the  only  motivating  factor  in 
making  the  request.  The  ability  of  the 
requester  to  pay  for  the  records  also 
was  acknowledged  by  Congress  as 
being  relevant  to  a  determination  of 
whether  to  waive  or  reduce  fees.  The 
Senate  Report  on  the  1974  Amend- 
ments to  the  FOIA  indicated  that  if  a 
requester  was  indigent,  a  waiver  or  re- 
duction of  fee  would  be  in  the  public 
interest.  The  Commission  has,  howev- 
er, deleted  the  requirement  regarding 
the  requesters  "willingness  to  pay"  for 
the  requested  documents. 

It  should  be  noted  that  the  specific 
items  of  Information  required  to  be 
furnished  by  requesters  is  based  upon 
the  guidelines  contained  in  the  Attor- 
ney General's  Memorandum  on  the 
1974  Amendments.  In  the  Justice  De- 
partment's recent  testimony  before 
the  Abourezk  Subcommittee,  it  was 
stated  that  these  guidelines  were  co- 
ordinated with  both  the  House  and 
Senate  committees  responsible  for  the 
FOIA  legislation. 

The  Commission  believes  that  in  the 
absence  of  clear  Congressional  guid- 
ance  as  to  what  was  the  intent  of  the 
term  "primarily  benefiting  the  general 
public",  and  in  light  of  the  diversity  of 
requesters  and  type  of  records  request- 
ed, the  standards  and  criteria  set  forth 
In  f  9.14a  of  the  effective  rule  are  suf- 
ficient to  assure  that  the  agency 
makes  a  fair  and  equitable  determina- 
tion with  respect  to  any  request  for  a 
waiver  or  reduction  of  fees. 

5.  AdeQuacy  of  Procedures  for  Proc- 
essing Requests  for  Waiver  or  Reduc- 
tion of  Fees.  UCS  alleges  that  the  pro- 
posed rule  did  not  set  forth  an  ade- 
qviate  administrative  structure  to 
assure  fair  and  efficient  processing  of 
FOIA  requests  and  requests  for  waiver 
or  reduction  of  fe^  u,CS  questions 
whether  NRC  has  the  right,  if  a  re- 
quest for  records  does  not  quailif y  for  a 
waiver  of  fees,  to  de«n  the  request  not 
received,  for  purposes  of  complying 
with  the  ten-day  FOIA  response  dead- 
line, until  a  deposit  equal  to  the  esti- 
mated costs  is  received  or  the  request- 
er has  agreed  to  bear  the  anticipated 
costs.  UCS  also  states  that  requesters 
should  be  allowed  to  initiate  fee 
waiver  requests  on  appeaL 

In  response  to  UCS's  comments,  a 
new  1 9.14b  has  been  added  to  the  ef- 
fective rule  which  specifies  the  proce- 
dures which  will  be  followed  in  proc- 
essing an  FOIA  request  for  a  waiver  or 
redxiction  of  fees.  The  proced\ires  pro- 
vide that  if  the  request  involves  more 
than  four  hours  of  search  time,  and 
the  requester  does  not  qualify  for  a 
waiver  of  fees  under  f9.14a(f).  the 
NRC  will  notify  the  requester  within 
10  working  days  of  the  estimated  costs 
of  compljrlng  with  the  request.  There- 
after, the  requester  may  agree  to  pay 
for  the  records  or  request  a  waiver  or 
reduction  of  fees.  If  the  NRC  refuses 


to  waive  or  rediice  the  fees,  it  will  pro- 
vide a  statement  to  the  requester  as  to 
why  the  request  does  not  meet  the  re- 
quirements of  f  9.14a.  and  this  deter- 
mination may  be  appealed  to  the  EDO 
or  to  the  Commission,  as  appropriate. 
Where  the  request  does  qualify  for 
waiver  or  reduction  of  fees.  1 9.14b-pro- 
vldes  that  records  will  be  promptly 
provided. 

The  Commission  believes  that  the 
new  procedures  for  processing  re- 
quests are  responsive  to  UCS's  con- 
cerns and  provide  a  reasonable  balance 
between  the  rights  of  the  requester, 
the  resources  available  to  the  NRC. 
and  the  rights  of  the  general  public. 
The  Commission  further  believes  that 
the  NRC  has  an  obligation  not  to 
expend  public  funds  to  search  for  rec- 
ords requested  under  the  FOIA  when 
the  request  does  not  either  qualify  for 
an  automatic  waiver  of  fees  or  the  re- 
quester does  not  agree  to  pay  the  costs 
of  the  search.  Congress,  in  permitting 
agencies  to  charge  fees  to  cover  costs 
of  searching  for  records,  implied  that 
where  production  of  the  records  would 
not  primarily  benefit  the  general 
public  search  costs  should  be  assessed. 
It  would  be  a  misuse  of  public  fimds  to 
divert  the  staff  from  other  important 
activities  to  conduct  a  search  for  rec- 
ords which  a  requester  may  never 
agree  to  pay  for  or  may  never  make 
the  showing  that  waiver  of  the  fees  is 
Justified  under  the  circumstances.  In 
view  of  these  considerations,  the  Com- 
mission continues  to  believe  that  a  re- 
quest for  access  to  records  should  not 
be  deemed  to  have  been  received  until 
the  fee  issue  is  resolved  by  the  re- 
quester either  agreeing  to  pay  for  the 
records  or  by  qualifying  for  a  waiver 
or  reduction  of  fees.  In  addition,  the 
Commission  does  not  agree  with  UCS's 
recommendation  that  docimients  be 
made  available  to  the  requester  at  the 
initial  stage  and  that  a  requester  then 
be  permitted  to  request  a  fee  waiver 
on  appeal  "even  though  no  such  initial 
request  was  made."  The  Commission 
has.  however,  agreed  aa  a  trial  basis  to 
provide  in  f9.14b(d)  that,  ia  those 
cases  where  a  waiver  of  fees  was  re- 
quested and  denied  and  the  requester 
agreed  to  bear  the  estimated  cost,  the 
requester  may,  within  30  days  of  re- 
ceipt of  the  requested  docimients,  re- 
submit a  request  for  a  waiver  or  reduc- 
tion of  fees  if  the  receipt  of  the  docu- 
ments has  materially  changed  the  in- 
formation originally  furnished  by  the 
requester. 

With  respect  to  the  waiver  or  reduc- 
tion of  fees  for  reproduction  costs,  the 
majority  of  NRC  requesters,  as  a 
matter  of  practice,  accept  access  to  re- 
quested records  at  the  NRC  Public 
Document  Room  In  Washington,  D.C. 
or  at  a  Local  Public  Docvunent  Room 
in  cases  where  the  requested  docu- 
ments pertain  to  a  specific  facility. 


The  requester  may  then  examine  the 
records  which  have  been  made  availa- 
ble, and  make  copies  of  Just  those  rec- 
ords in  which  he  is  interested.  The 
Commission  believes  this  procedure  is 
in  the  public  interest  and  represents  a 
reasonable  balance  between  the  rights 
of  the  public  and  the  rights  of  the  in- 
dividual requester.  The  Commission 
also  believes  that  this  procedure  is  in 
accord  with  the  broad  purpose  of  the 
FOIA  by  providing  general  public 
access  to  agency  records.  Under  the 
circumstances  when  access  to  records 
can  be  provided  to  a  requester  at  a 
PDR  or  LPDR,  to  also  waive  reproduc- 
tion costs  would  result  in  a  private 
benefit  only  to  the  requester.  This 
practice  has  now  been  incorporated 
into  the  regulations  by  adding  a  sen- 
tence to  9  9.10(a)  of  the  effective  rule 
that  provides  that  copies  of  docimients 
disclosed  in  response  to  FOIA  requests 
wiU  normaUy  be  placed  in  the  NRC 
PDR  or  local  PDR,  and  by  providing 
in  9  9.14a(g)  that  the  NRC  will  not 
waive  reproduction  costs  for  docu- 
ments located  in  the  PDR  or  LPDR  in 
the  absence  of  a  compelling  reason  to 
do  so.  A  "compelling  reason"  could  be, 
for  example,  if  the  requester  were 
both  indigent  and  required  the  docu- 
ments for  Intervention  in  an  NRC  li- 
censing proceeding. 

6.  Charffing  Professional  and  Cleri- 
cal Rates  for  Searching.  UCS  states 
that  the  present  rule  does  not  ade- 
quately indicate  when  clerical  rates  or 
when  professional  rates  for  search  will 
be  applied,  and  recommends  that  pro- 
fessional search  charges  should  only 
be  applied  in  those  instances  where  it 
is  absolutely  essential  for  professionals 
to  search  for  documents  due  to  the 
nature  and  content  of  the  requested 
document.  The  Commission  believes 
that  the  proposed  rule,  as  published,  is 
adequate,  and  that  this  matter  is  prop- 
erly left  to  the  discretion  of  the  re- 
sponsible operating  official.  Decisions 
regarding  who  will  conduct  the  search 
are  dependent  upon  subject  matter  of 
the  request,  familiarization  of  staff 
with  subject  matter,  and  the  necessity 
to  assure  an  adequate  and  timely 
seifrch  within  the  POIA  sUtutory 
deadlines.  POIA  requests  received  by 
the  NRC  are  normally  related  to  spe- 
cific technical  issues  and.  in  many 
cases,  only  a  member  of  the  profes- 
sional staff  is  capable  of  assuring  that 
all  records  within  the  scope  of  the  re- 
quest are  identified.  The  diversity  of 
the  subject  matter  of  POIA  requests 
received  by  NRC  would  make  it  virtu- 
ally impossible  to  establish  general  cri- 
teria applicable  to  all  requests.  It  is  ex- 
pected, however,  that  the  responsible 
operating  official  will  use  clerical  staff 
to  conduct  the  search  where  It  is  feasi- 
ble to  do  so  in  order  not  to  unnecessar- 
Uy   divert   the    technical    staff    from 


their  regulatory  functions  or  to  in- 
crease costs  to  the  requester. 

Pursuant  to  the  Atomic  Energy  Act 
of  1964,  as  amended,  the  Energy  Reor- 
ganization Act  of  1974,  as  amended, 
and  sections  552  and  553  of  Title  5  of 
the  United  States  Code,  the  following 
amendments  to  Title  10,  Chapter  I, 
Code  of  Federal  Regulations,  Part  9 
are  published  as  a  document  subject  to 
codification: 

1.  Paragraph  (b)  of  S  9-8  is  revised  to 
read  as  follows: 

9  9.8    Requests  for  records. 


(b)  All  requests  for  copies  of  records 
must  reasonably  describe  the  record 
sought  in  sufficient  detail  to  permit 
the  identification  of  the  requested 
record.  Where  possible,  specific  infor- 
mation regarding  dates,  titles,  docket 
numbers,  file  designations,  and  other 
information  which  may  help  identify 
the  records  should  be  supplied  by  the 
requester.  If  a  request  does  not  reason- 
ably describe  the  record  sought  in  suf- 
ficient detail  to  permit  Its  identifica- 
tion, the  requester  will  be  so  informed 
by  the  Director,  Office  of  Administra- 
tion, or  his  designee,  within  10  work- 
ing days  after  receipt  of  the  request 
and  requested  to  submit  additional  in- 
formation regarding  the  request  or  to 
meet  with  appropriate  NRC  personnel 
in  order  to  clarify  the  request.  Re- 
quests for  Waiver  or  reduction  of  fees 
shall  be  made  in  accordance  with 
99.14a.  waiver  or  reduction  of  fees, 
and  shall  be  processed  in  accordance 
with  9  9.14b,  Processing  of  requests  for 
a  waiver  or  reduction  of  fees. 

2.  Sections  9.10,  9.11,  and  9.14  are  re- 
vised to  read  as  follows: 

9  9.10    Form  and  content  of  mponaea. 

(a)  When  a  requested  record  has 
been  identified  and  is  available,  the 
head  of  the  office  of  which  a  request 
has  been  referred  or  the  Director, 
Office  or  Administration,  will  prompt- 
ly furnish  the  record  or  notify  the  re- 
quester as  to  where  and  when  the 
record  will  be  available  for  inspection 
and  copying.  Copies  of  records  dis- 
closed in  response  to  Freedom  of  In- 
formation Act  requests  will  normally 
be  placed  in  the  NRC  Public  Docu- 
ment Room  and.  in  the  case  of  records 
relating  to  nuclear  power  facility,  in 
the  Local  Public  Document  Room  es- 
tablished for  that  facility.  The  notifi- 
cation will  also  advise  the  requester  of 
any  applicable  fees  under  9  9.14. 

(b)  A  reply  denying  a  request  for  a 
record  or  denjring  a  request  for  waiver 
or  reduction  of  fees  filed  pursuant  to 
9  9.14a  will  be  in  writing  signed  by  the 
Director.  Office  of  Administration,  or 
his  designee,  and  will  include  as  appro- 
priate: 


(1)  The  reason  for  the  denial: 

(2)  A  reference  to  the  specific  ex- 
emption under  the  Freedom  of  Infor- 
mation Act  and  the  Commission's  reg- 
ulations authorizing  the  withholding 
of  the  record: 

(3)  The  name  and  title  or  position  of 
each  person  responsible  for  the  denial 
of  the  request,  including  the  head  of 
the  office  recommending  denial  of  the 
request; 

(4)  A  statement  as  to  why  the  re- 
quest does  not  meet  the  requirements 
of  9  9.14a  if  the  request  is  for  a  waiver 
or  reduction  of  fees;  and 

(5)  A  statment  that  the  denial  may 
be  appealed  within  30  days  from  the 
receipt  thereof  to  the  Executive  Direc- 
tor for  Operations. 

(c)  A  copy  of  each  letter  granting  or 
denying  requested  records  or  denying 
a  request  for  waiver  or  reduction  of 
fees  will  be  maintained  by  or  fur- 
nished to  the  Director.  Office  of  Ad- 
ministration, or  his  designee. 

9  9.11    Appeal  from  initial  deteminatkm. 

(a)  Except  as  provided  in  9  9.15,  a  re- 
quester may  within  30  dajrs  of  receipt 
of  a  notice  of  denial  of  the  request  for 
records  or  denial  of  a  request  for 
waiver  or  reduction  of  fees  pursuant  to 
this  subpart,  appeal  such  denial  to  the 
Ebcecutive  Director  for  Operations. 
The  appeal  shall  be  in  writing,  ad- 
dressed to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
and  should  clearly  state  on  the  enve- 
lope and  in  the  letter,  that  it  is  an 
"Appeal  from  Initial  FOIA  Decision." 
An  i^peal  that  is  not  so  marked  will 
be  deemed  not  to  have  been  received 
by  the  NRC  until  it  is  actually  re- 
ceived by  the  Executive  Director  for 
Operations. 

(b)  Except  as  provided  in  9  9.13,  the 
Executive  Director  for  Operations  will 
make  a  determination  with  respect  to 
any  appeal  pursuant  to  this  section 
within  20  working  days  after  the  re- 
ceipt of  such  appeal. 

(cKl)  If  on  appeal  the  denial  of  the 
request  for  records  is  upheld  in  whole 
or  in  part,  the  Executive  Director  for 
Operations  will  notify  the  person 
nnaUng  such  requcst  of  the  denial,  in- 
cluding the  exemption  relied  upon,  an 
explanation  of  how  the  exemption  ap- 
plies to  the  records  withheld,  and  the 
reasons  for  asserting  the  exemption. 

(2)  If  on  appeal  the  denial  of  a  re- 
quest for  waiver  or  reduction  of  fees 
for  locaUng  and  reproducing  records  is 
upheld  in  whole  or  in  part,  the  Execu- 
tive Director  for  Operations  will  notify 
the  person  making  such  request  of  the 
denial,  including  a  statement  as  to 
why  the  request  does  not  meet  the  re- 
quirements of  9  9.14a. 

(3)  The  requester  shall  be  informed 
that  the  denial  is  a  final  agency  action 
and  that  Judicial  review  Is  available  in 
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a  district  court  of  the  United  States  in 
the  district  in  which  the  requester  re- 
sides, or  has  his  principal  place  of 
business,  or  in  which  the  agency  rec- 
ords are  situated,  or  in  the  District  of 
Columbia. 

(d)  Copies  of  all  appeals  and  written 
determinations  on  appeal  will  be  fur- 
nished by  the  Executive  Director  for 
Operations,  or  his  designee,  to  the  Di- 
rector, Office  of  Administration,  or  his 
designee. 


f  9.14    Chargca  for  production  of  records. 

(a)  Requests  for  the  reproduction  of 
records  at  the  NRC  Public  Document 
Room,  located  in  Washington.  D.C. 
will  be  honored  upon  payment  of  the 
following  charges: 

(1)  Sizes  up  to  8V^  X  14  inches  made 
on  office  copying  machines— $0.08  per 
page  copy.  Larger  sizes— $0.08  for  each 
8H  X  14  inch  unit  or  fraction  thereof 
per  page  copy.  Microfiche— 6  M  x  11 
inches— $0.15  per  page  copy. 

(2)  The  charge  for  reproducing  rec- 
ords other  than  those  specified  above 
wiU  be  computed  on  the  basis  of 
NRCs  direct  costs. 

(3)  The  charges  for  requests  made 
through  the  malls  will  be  the  same  as 
paragraph  (a)  (1)  and  (2)  of  this  sec- 
tion except  that  shipping  or  mailing 
costs  shall  be  added.  If  the  amount  of 
any  mailed  in  order  Is  less  than  $2.00. 
excluding  the  shipping  or  mailing 
costs,  the  customer  shall  be  charged  a 
minimum  of  $2.00  plus  costs  of  ship- 
ping or  mailing. 

(b)  Requests  for  copies  of  records  to 
be  reproduced  and  furnished  by  the 
NRC  at  locations  other  than  the  NRC 
Public  Document  Room  located  In 
Washington.  D.C.  will  be  honored  at 
the  following  charges: 

(1)  Sizes  up  to  8^  x  14  inches  made 
on  office  copying  machines— $0.10  per 
page  copy.  Larger  sizes— $0.10  for  each 
8V%  x  14  Inch  unit  or  fraction  thereof 
per  page  copy. 

(2)  The  charge  for  reproducing  rec- 
ords other  than  those  specified  above 
will  be  computed  on  the  basis  of 
NRC's  direct  costs. 

(3)  If  a  request  is  for  records  at  loca- 
tions other  than  the  NRC  Public  Doc- 
ument Room,  a  charge  of  $5.00  per 
hour  will  be  made  for  searching  for 
the  requested  records  by  clerical  or  ad- 
ministrative employees  and  a  charge 
of  $12.00  per  hour  for  searching  by 
professional  or  supervisory  employees. 

(4)  When  a  computer  search  is  nec- 
esHury  in  order  to  fulfill  a  request,  the 
computer  search  charge  will  be  the 
actual  direct  cost  of  the  computer 
search. 

(5)  Except  as  otherwise  provided  Iq 
1 9.14a,  unless  the  request  specifically 
states  that  whatever  cost  Is  Involved 
will  be  acceptable,  or  acceptable  up  to 
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a  qxdfied  limit,  the  NRC  will,  for  re- 
quests involving  anticipated  costs  in 
excess  of  the  minimum  specified  in 
|9.14a(a).  so  advise  the  requester  as 
provided  in  S  9.14(b),  and  the  request 
will  not  be  deemed  to  have  been  re- 
ceived until  a  deposit  equal  to  the  esti- 
mated costs  is  received,  or  the  request- 
er has  agreed  to  bear  the  anticipated 
costs,  or  a  determination  has  been 
made  on  a  request  for  waiver  or  reduc- 
tion of  fees.  Pecs  may  be  required  to 
be  paid  In  full  prior  to  the  issuance  of 
the  requested  records. 

(6)  Refunds  of  unused  deposits  or 
additional  billings  will  be  made  to 
adjust  to  the  anticipated  cost  to  the 
actual  cost. 

(c)  In  compliance  with  the  Federal 
Advisory  Committee  Act.  transcripts 
of  testimony  in  NRC  proceedings, 
which  are  transcribed  by  a  reporting 
firm  under  contract  with  the  NRC, 
may  be  purchased  directly  from  the 
reporting  firm  at  the  cost  of  reproduc- 
tion as  provided  for  in  the  contract 
with  the  reporting  firm,  or  may  be 
purchased  from  the  NRC  at  the  cost 
of  reproduction  as  provided  in  para- 
graphs (a)  and  (b)  of  this  section. 

(d)  Copyrighted  material  will  not  be 
reproduced  in  violation  of  the  copy-> 
right  laws. 

(e)  The  Director,  Office  of  Adminis- 
tration, or  his  designee,  or  the  Execu- 
tive Director  for  Operations,  on  ap- 
peals, in  accordance  with  the  provi- 
sions of  9  9.14a,  will  waive  or  reduce 
any  fee  required  by  this  section  upon  a 
determination  that  waiver  or  reduc- 
tion of  the  fee  is  in  the  public  interest 
because  furnishing  the  information 
can  be  considered  as  primarily  benefit- 
ing the  general  public. 

3.  New  sections  9.14a  and  9.14b  are 
added  to  read  as  follows: 

S  9.14a    Waiver  or  redaction  of  fees.* 

(a)  Fees  for  searching  and  reproduc- 
tion of  records  at  locations  other  than 
the  NRC  Public  Docimient  Room  shall 
be  waived: 

(1)  for  search  fees  when  the  time  for 
the  search  does  not  exceed  four  hours. 
In  the  aggregate,  for  a  request  or 
series  of  related  requests; 

(2)  where  the  records  are  requested 
by  and  made  available  to  a  Federal. 
State,  or  local  government,  to  an  inter- 
governmental agency,  or  to  a  foreign 
government  or  International  agency, 
and  furnishing  the  records  without 
charge  is  an  appropriate  courtesy. 

(b)  Except  as  provided  in  paragraph 
(a)  and  (f)  of  this  section,  fees  for 
searching  and  reproduction  of  records 
may  be  waived  only  upon  request.  A 
person  requesting  the  NRC  to  waive  or 
reduce    search    or    reproduction    fees 


'The  application  requirements  contained 
In  sections  9.14a<c)  and  9.14b(d)  have  been 
approved  by  the  U.S.  Oeneral  Accounting 
Office  under  number  B-18023S  (R0682). 


under  this  subpart  shall,  as  set  forth 
in  9.14b<b)  provide  sufficient  factual 
information  to  permit  NRC  to  make 
the  determination  whether  waiver  or 
reduction  of  the  fee  Is  in  the  public  in- 
terest because  furnishing  the  informa- 
tion can  be  considered  as  primarily 
benefiting  the  general  public. 

(c)  In  making  a  request  for  waiver  or 
reduction  of  fees,  the  requester  shall 
provide  a  statement  setting  forth  the 
following  information  to  the  extent 
possible: 

(1)  How  the  information  obtained 
from  the  records,  or  how  the  conclu- 
sions or  results  from  any  review  or 
analyses  of  the  records,  will  be  pub- 
lished or  otherwise  disseminated  to 
the  general  public; 

(2)  The  size  of  the  public  that  will  be 
benefited  by  the  disclosure; 

(3)  The  nature,  significance  and  like- 
lihood of  any  taiiglble  benefit  that  the 
public  may  receive  from  dissemination 
of  the  information; 

(4)  The  financial  benefit,  if  any,  the 
requester  will  receive  from  the  use  of 
the  requested  materials; 

(5)  The  ability  of  the  requester  to 
pay  for  any  of  the  anticipated  costs: 

(6)  How  the  intended  use  of  the  var- 
ious types  of  records  requested  Is  rea- 
sonably likely  to: 

(I)  Result  in  actions  to  maintain  or 
enhance  the  public's  health,  safety,  or 
the  quality  of  the  envirorunent; 

(II)  Result  in  Improved  regulatory 
processes; 

(ill)  Reduce  the  cost  of  providing  a 
government  service; 

(iv)  Contribute  substantially  to 
public  debate  on  an  Important  policy 
Issue;  or 

(V)  Contribute  substantially  to  mat- 
ters of  historical  importance. 

(d)  Public  benefit  will  not  normally 
result: 

(1)  When  the  requested  records  will 
be  used  primarily  for  the  personal 
benefit  of  an  individual  or  group 
rather  than  the  general  public; 

(2)  When  the  requested  records  will 
be  used  primarily  for  a  commercial 
purpose  or  financial  benefit; 

(3)  When  the  requested  records  have 
already  been  made  available,  or  are 
being  made  available  In  response  to 
the  request,  for  Inspection  and  copy- 
ing in  the  NRC  Public  Docimient 
Room  or  a  Local  Public  Document 
Room; 

(4)  When  the  requested  records  will 
not  add  appreciably  to  the  informa- 
tion already  available  to  the  public  in 
the  NRC  Public  Document  Room  or  a 
Local  Public  Document  Room; 

(5)  When  the  requested  records  con- 
sist primarily  of  technical  data  which 
will  only  be  distributed  or  made  availa- 
ble to  the  public  by  the  requester 
without  further  analyses  or  comment: 


(6)  When  the  costs  to  the  public 
outweigh  any  benefit  which  may 
accrue  to  the  public. 

(e)  Based  upon  the  information  fur- 
nished by  the  requester  in  response  to 
paragraph  (c)  and  the  criteria  set 
forth  in  paragn^h  (d)  of  this  section, 
and  the  NRC  will  determine  if  waiver 
or  reduction  of  the  fee  Is  in  the  public 
Interest  because  furnishing  the  infor- 
mation can  be  considered  as  primarily 
benefiting  the  general  public.  In  deter- 
mining whether  to  waive  fees  in  whole 
or  in  part,  the  NRC  will  consider  the 
total  estimated  search  and  reprcxluc- 
tion  costs  necessary  to  comply  with 
the  request  and  the  extent  to  which 
the  requester  has  carried  the  burden 
of  making  the  necessary  public  inter- 
est showing  under  paragraph  (c)  of 
this  section. 

(f)  In  the  absence  of  a  specific  re- 
quest for  waiver  or  reduction  of  fees,  if 
the  information  furnished  by  the  re- 
quester is  sufficient  to  meet  the  re- 
quirements of  this  section  for  waiver 
or  reduction  of  fees,  NRC  may  deter- 
mine that  production  or  disclosure  of 
the  requested  records  can  be  consid- 
ered as  primarily  benefiting  the  gener- 
al public. 

(g)  The  NRC  will  not  waive  the  re- 
pnxiuction  costs  for  documents  locat- 
ed or  made  available  in  the  NRC 
Public  Document  Room  or  a  local 
public  document  room  in  the  absence 
of  a  compelling  reason  to  do  so. 

9  9.14b    PrpccMing  of  requests  for  a  wahrer 
or  reduction  of  fees* 

(a)  Within  10  working  days  after  re- 
ceipt of  a  request  for  access  to  records 
which  does  not  involve  more  than  f our 
hours  of  search  time,  or  in  which  the 
NRC  agrees  to  waive  fees  pursuant  to 
9  9.14a(f ).  the  NRC  will  respond  to  the 
request  as  provided  in  99.9.  If  the  re- 
quest Is  expected  to  require  more  than 
four  hours  of  search  time  to  l(x»te  the 
requested  records  and  the  NRC  has 
not  waived  fees  under  99.14a(f),  the 
NRC  will  notify  the  requester  that 
fees  will  be  assessed.  The  notification 
shall  include  the  estimated  cost  of 
search  fees  and  the  nature  of  the 
search  required.  Requesters  are  en- 
couraged to  discuss  with  the  NRC  the 
possibility  of  narrowing  the  scope  of 
the  request  while  retaining  the  re- 
quester's original  obJe<^ive.  The  re- 
quester will  be  advised  tliat  he  may 
agree  to  bear  the  estimated  costs, 
submit  a  deposit  equal  to  the  estimat- 
ed cost  of  complying  with  the  request, 
or  submit  a  request  for  waiver  or  re- 
duction of  fees  pursuant  to  9  9.14a. 

(b)  Within  10  woiidng  days  of  the  re- 
ceipt of  NRC's  notice  that  fees  will  be 

the   requester   shall   notify 


'The  application  requirements  contained 
In  sections  9.14a(c}  and  9.14b(d)  tiave  been 
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NRC  in  writing  that  he  agrees  to  bear 
the  estimated  costs,  sutanlt  a  deposit 
equal  to  the  estimated  cost  of  respond- 
ing to  the  request  or  submit  a  request 
for  waiver  or  reduction  of  fees  pursu- 
ant to  9  9.14a.  In  making  a  request  for 
waiver  or  reduction  of  fees,  a  requester 
must  provide  the  information  required 
by  9  9.14a(c). 

(c)  Within  10  working  days  after  re- 
ceipt of  a  request  for  the  waiver  or  re- 
duction of  fees  made  in  accordance 
with  9  9.14a,  the  NRC  will  waive  (?r 
reduce  the  fees  and  notify  the  request- 
er of  the  NRC's  Intent  to  promptly 
provide  the  records  or  will  deny  the  re- 
quest and  provide  a  statement  to  the 
requester  as  to  why  the  request  does 
not  meet  the  requirements  of 
9  9.14a(e). 

(d)  In  those  cases  where  a  waiver  of 
fees  was  requested  and  denied  and  the 
requester  has  agreed  to  bear  the  esti- 
mated cost,  the  requester  may  within 
30  days  of  receipt  of  the  requested 
doctuients  resubmit  a  request  for  a 
waiver  or  reduction  of  fees  if  the  re- 
ceipt of  documents  has  materially 
changed  the  information  originally 
furnished  by  the  requester  purstiant 
to  9.14a(c).  This  paragraph  (d)  will 
become  ineffective  after  December  17, 
1979  such  that  no  requests  for  recon- 
sideration submitted  after  this  date 
will  be  reviewed  unless  the  Commis- 
sion takes  action  to  extend  or  make 
permanent  this  provision. 

(e)  As  provided  in  999.11  and  9.16,  a 
denial  of  a  request  to  waive  or  reduce 
fees  may  be  i^pealed  within  30  days  to 
the  Executive  Director  for  Operations 
or  to  the  Commission,  as  appropriate. 

4.  Section  9.15  is  revised  to  read  as 
follows: 

9  9<15    Coounittees,  boards,  panels,  and  of- 
fices reporting  to  the  Commission. 

(a)  For  boards,  panels,  and  offices  re- 
porting directly  to  the  Commission, 
and  the  Office  of  the  Executive  Legal 
Director,  the  initial  determination  on 
a  request  for  records  or  request  for 
waiver  or  reduction  of  fees  for  locating 
and  repnxiucing  such  records,  re- 
quired by  99.9  shall  be  made  by  the 
head  of  such  board,  panel,  or  office,  or 
his  designee,  instead  of  the  Director. 
Office  of  Administration,  and  an 
appeal  of  an  adverse  determination 
shall  be  made  to  the  Commission  in- 
stead of  the  Executive  Director  for 
Operations. 

(b)  The  Advisory  Committee  Bton- 
agement  Officer  shall  make  the  initial 
determination  required  by  9  9.9  on  re- 
quests for  records  of  advisory  commit- 
tees established  pursuant  to  Part  7  of 
this  chM>ter,  including  the  Advisory 
Committee  on  Reactor  Safeguards,  or 
requests  for  waiver  or  reduction  of 
fees  for  locating  and  reproducing  such 
records,  and  an  appeal  of  an  adverse 
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determination  shall  be  to  the  Commis- 
sion. 

(c)  The  head  of  boards,  panels,  and 
offices  reporting  directly  to  the  Com- 
mission, and  the  Advisory  Committee 
Management  Officer  for  advisory  com- 
mittees established  pursuant  to  Part  7 
of  this  chapter,  will  make  the  initial 
determination  required  by  paragraph 
(a)  and  (b)  of  this  section  only  after 
consultation  with  the  Office  of  the 
General  Counsel. 

Effective  date.  These  amendments 
become  effective  on  April  16, 1979. 

(Sec.  161,  Pub.  L.  83-708.  68  Stot.  948  (42 
UJ3.C.  2201);  sec  201,  Pub.  L.  93-438,  88 
SUt.  1242  (42  D.S.C.  5841);  5  U.S.C.  552). 

Dated  at  Washington,  D.C.  this 
ninth  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Saxxtkl  J.  Chilk. 
Secretary  of  the  Commission. 

[PR  Doc.  79-7913  Piled  3-15-79;  8:48  ami 
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THI*  13— ButiiiMS  Cr«dH  ond 
Assistonc* 

CHAPTER  III— ECONOMIC  DEVELOP- 
MENT ADMINISTRATION,  DEPART- 
MENT OF  COMMERCE 

PART  309— GENERAL  RULES  FOR 
HNANaAL  ASSISTANCE 

Interim  R»gul«tion 

AGENCY:  Economic  Development  Ad- 
ministration (EDA),  Department  of 
Commerce. 

ACTION:  Interim  rule. 

SUMMARY:  ,This  amendment  is  in- 
tended to  clarify  regulations  interpret- 
ing a  statutory  prohibition  on  the  use 
of  EDA  assistance  to  relocate  Jobs 
from  one  labor  area  to  another.  As 
modified,  EDA's  nonrelocation  regula- 
tions would  allow,  in  certain  limited 
situations,  retail  establishments  to 
participate  indirectly  in  EDA-asslsted 
projects  without  regard  to  their  relo- 
cation actions.  The  intended  effect  of 
this  amendment  is  to  bring  EDA's  non- 
relocation  regulations  Into  closer  con- 
formance with  their  statutory  authori- 
ty. 

DATES:  Effective  date:  March  12. 
1979.  Comments  by:  May  15. 1979. 

ADDRESSES:  Send  comments  to:  As- 
sistant Secretary  for  Economic  Devel- 
opment, U.S.  Department  of  Com- 
merce. Room  7800B.  Washington.  DjC. 
20230. 

FOR  FURTHER  INFORMA'HON  ON 
THIS  INTERIM  RULE  CONTACT: 

James  F.  Marten.  U.S.  Department 
of  Commerce.  Room  7009.  Washing- 
ton, D.C.  20230,  (202)  377-5441. 
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SUPPLEMENTARY  INFORMATION: 

The  amendment  to  EDA's  nonreloca- 
tlon  regulations  adds  an  exception  to 
the  prohibition  or  13  CFR  309.3(g). 
Subsection  (g)  presently  denies  finan- 
cial assistance  to  any  applicant  or  es- 
tablishment which  has  relocated 
within  24  months  of  applying  for  EDA 
assistance  or  which  is  relocating  or 
will  relocate  with  EDA  assistance.  New 
paragraphs  (g)  (1)  through  (4)  provide 
an  exemption  for  retaU  stores  which 
have  multiple  outlets,  which  are  not 
directly  aided  by  EDA  financial  assist- 
ance, which  are  not  engaging  in  a  pat- 
tern of  operations  to  transfer  oper- 
ations from  one  region  to  another,  and 
which  will  not  experience  a  significant 
reduction  in  employment  in  Its  entire 
opei^lons  by  participating  indirectly 
In  t£^EDA  project.  As  drafted,  the 
amendment  affects  only  indirect  bene- 
ficiaries of  EDA  assistance.  It  does  not 
apply  to  applicants  for  or  direct  recipi- 
ents of  EDA  assistance. 

This  amendment  distinguishes  be- 
tween retail  stores  and  manufacturing 
firms  with  respect  to  EHDA's  require- 
ment of  an  assurance  on  past  and 
future  non-relocation.  The  reason  for 
so  distinguishing  is  the  nature  of  retail 
stores  and  their  essential  difference 
from  manufacturing  firms  in  terms  of 
relocation  curtivities.  The  principal  dif- 
ference is  that  the  area  served  by  a 
retail  store  is  governed  by  the  market 
area  for  its  goods.  This  market  area  is 
normally  local  and  within  a  labor  area. 
Such  relocations  would  not  normally 
involve  a  loss  in  the  number  of  Job  op- 
portunities in  the  area;  therefore,  they 
would  not  fall  within  the  scope  of  ac- 
tivities prohibited  for  EDA  assistance. 
On  the  other  hand,  industrial  firms 
are  most  frequently  regional,  national 
or  international  in  their  operations. 
Such  firms  can.  and  do.  relocate  from 
one  labor  area  to  another  for  purposes 
such  as  reducing  costs  of  production. 
These  relocations  reduce  available  Job 
opportunities  in  a  labor  area  and. 
thus,  would  act  as  a  bar  to  EDA  assist- 
ance. 

Section  202(bHl)  of  PWEDA,  the 
statutory  basis  for  the  nonrelocatlon 
reg\ilations.  supports  such  a  distinc- 
tion. Following  its  protilbltlon  of  as- 
sistance which  would  aid  establish- 
ments relocating  from  one  area  to  an- 
other, section  202(bKl)  states: 

Provided,  hovKver,  That  such  limitations 
shall  not  be  construed  to  prohibit  twlif  nee 
for  the  expansion  of  an  existing  businen 
entity  Uiroush  the  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  of  such 
entity  if  the  Secretary  finds  that  the  estab- 
lishment of  such  branch,  affiliate,  or  subsid- 
iary will  not  result  In  an  increase  In  unem- 
ployment of  the  area  of  original  location  or 
In  any  other  area  where  such  entity  con- 
ducU  buslneaa  operations.  *  *  *  (42  U8C 
3143) 


EDA  feels  that  the  amendment  to  13 
CFR  309.3  would  further  the  ex- 
pressed intent  of  Congress  with  re- 
spect to  the  relationship  of  EDA  as- 
sistance and  relocation  of  business  es- 
tablishments. 

In  accordance  with  the  criteria  of 
Department  of  Commerce  Administra- 
tive Order  218-7,  EDA  has  determined 
that  this  amendment  does  not  consti- 
tute a  significant  regulation  subject  to 
the  requirements  of  Executive  Order 
12044.  In  furtherance  of  the  policies  of 
that  executive  order  and  DAO  218-7 
for  all  regulations.  EDA  will  accept 
written  comments  on  this  amendment 
for  60  days  after  its  publication  in  the 
Fkdxxal  Rccistxr.  After  all  comments 
are  received.  EDA  will  evaluate  the 
suggestions  and  may  revise  the  interim 
regulation,  if  appropriate,  before  put>- 
lishing  it  as  a  final  rule. 

Accordingly.  EDA  amends  13  CJFR 
309.3(g)  as  foUows: 

1 309  J    Nonrelocatioii. 


(g)  EDA  financial  assistance  is  not 
available  to  any  establishment  or  i^ 
plicant  which  has  relocated  within  24 
months  of  applying  for  EDA  assist- 
ance or  which  is  relocating  or  will  relo- 
cate in  the  future  with  EDA  assist- 
ance. Retail  stores  are  exempt  from 
this  requirement  provided: 

(1)  The  retail  store  has  multiple  out- 
lets: 

(2)  The  retail  store  is  not  a  direct  re- 
cipient of  "EDK  financial  assistance: 

(3)  The  retail  store  is  not  engaged  in 
a  pattern  of  operations  which  would 
result  in  relocating  a  substantial  por- 
tion of  Its  operations  from  one  region 
to  another,  and 

(4)  The  Indirect  participation  by  the 
retail  store  will  not  resvilt  in  a  signifi- 
cant reduction  of  employment  In  the 
retail  store's  entire  operation. 


AuTHoarrr:  Sec  701.  Pub.  L.  W-IM,  79 
SUt.  570  (42  VJS.C.  3211);  Department  of 
Commerce  Organization  Order  10-4.  as 
amended  (40  FR  M702.  as  amended). 

Dated:  March  12. 1979. 

RoBXHT  Hall, 
ilssitfanf  Secrefary 
for  Economic  DevelovmenL 

(PR  £>oc  7»-«016  PUed  3-15-79:  8:4«  am] 
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THI*  16     CoiwHffdol  Proctic«« 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

PART  23— GUIDES  FOR  THE  JEWELRY 
INDUSTRY 

PART  24— GUIDES  FOR  THE  LUG- 
GAGE AND  RELATED  PRODUCTS 
INDUSTRY 

R«cedifkafion  of  Ports  and  Romevol 
of  Obsoioto  Soctions  In  Thoto  ports 

Correction 

In  FR  Doc.  79-5798  appearing  on 
page  11176  in  the  issue  of  Tuesday. 
February  27.  1979.  make  the  following 
corrections: 

(1)  In  the  first  column  of  page  11187. 
in  the  first  line  of  the  Notx  to 
|23.5<cKl).  "When  the  Qold,'" 
should  have  read  "When  the  term 
•Gold.' ". 

(2)  In  the  third  column  of  page 
11191.  in  the  tenth  line  of  paragraph 
(i)  of  S24.2(bK7),  "021"  should  have 
been  a  reference  to  the  footnote  ""'. 


[4110-09-M] 

TMo  21 — Food  ond  Drvgt 

CHAPTER  I— FOOD  AND  DRUG  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
PAU 


SUaCHATTBt 
(Docket  No.  77C-0208] 

PART  73— USTING  OF  COLOR  AODI- 
T1VES  EXEMPT  FROM  CERTIFICA- 
TION 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

Forrk  Forrocyonido  (Iron  Bluo>} 
Confirmotion  of  Effoctivo  Doto 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  This  document  confirms 
the  effective  date  of  the  December  22. 
1978.  of  a  regulation  which  "perma- 
nently" lists  ferric  ferrocyanlde  (iron 
blue)  as  a  color  additive  for  use  in  ex- 
ternally applied  drugs  and  cosmetics, 
including  thooe  intended  for  use  in  the 


area  of  the  eye.  exempts  the  color 
from  certification,  and  removes  ferric 
ferrocyanlde  (iron  blue)  from  the  pro- 
visional listing. 

DATE:  Effective  date  confirmed:  De- 
cember 22.  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Oerad  L.  McCowin,  Bureau  of  Foods 
(HFF-334).  Food  and  Drug  Adminis- 
tration. Department  of  Health,  Edu- 
cation, and  Welfare.  200  C  St,  SW., 
Washington.  DC  20204.  202-472- 
5740. 

SUPPLEMENTARY  INFORMATION: 
A  regulation  published  in  the  Fcdcral 
RXGISTKR  of  November  21,  1978  (43  FR 
54235)  added  new  H  73.1299  and 
73.2299  (21  CFR  73.1299  and  73.2299) 
to  provide  for  the  safe  use  of  ferric 
ferrocyanlde  (iron  blue)  as  a  color  ad- 
ditive for  use  in  externally  applied 
drugs  and  cosmetics,  including  those 
intended  for  use  In  the  area  of  the  eye. 
The  regulation  also  amended  {81.1 
ProristOTuif  listing  of  color  additives 
(21  CFR  81.1)  by  deleting  the  entry  in 
paragraph  (g)  for  ferric  ferrocyanlde 
(iron  blue)  and  amended  {81.27  Condi- 
tion* of  provisional  listing  of  addi- 
tives (21  CFR  81.27)  by  deleting  from 
paragraph  (c)  the  requirements  for 
ferric  ferrocyanlde  (Iron  blue). 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  706  (b),  (c),  and  (d). 
74  SUt.  399-403  as  amended  (21  U.S.C. 
376  (b).  (c).  and  (d))  and  under  author- 
ity  delegated  to  the  Commissioner  (21 
CFR  5.1).  notice  is  given  that  no  objec- 
tions or  requests  for  hearing  were  filed 
in  response  to  the  regulation  of  No- 
vember 21.  1978.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  on  December  22. 
1978. 

Dated:  March  8,  1979. 

WnxiAM  F.  Rakdolph. 
Acting  Associate  Commissioner 
for  RegtUatory  Affairs. 

(FR  Doc.  79-7642  FUed  3-16-79: 8:48  ami 


[4110-03-M] 

(Docket  No.  781f-O107] 
FOODS  FOR  SPEQAL  DIETARY  USE 

VHomin  and  Minoroi  Products; 
Rovocation  of  Rogulotions 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  Order. 

SUMMARY:  The  Food  and  Drug  Ad- 
ministration (PDA)  revokes  regula- 
tions that  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  has 
ruled  are  invalid.  The  regulations  had 
established  definitions  and  a  standard 
of  identity  and  labeling  requirements 


for  dietary  supplements  of  vitamins 
and  minerals. 

EFFECTIVE  DATE:  March  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

L.  Robert  Lake,  Bureau  of  Foods 
(HFF-302),  Food  and  Drug  Adminis- 
tration, Department  of  Health.  Edu- 
cation, and  Welfare,  200  C  St.  SW„ 
Washington.  DC  20204.  202-245- 
1254. 

SUPPLEMENTARY  INFORMATION: 
Regulations  establishing  definitions 
and  a  standard  of  identity  and  labeling 
requirements  for  dietary  supplements 
of  vitamins  and  minerals  were  first 
Issued  in  1973  after  a  lengthy  adminis- 
trative hearing.  The  regulations  de- 
fined five  types  of  preparations  and 
prMcribed  maximum  and  minimum 
potencies  for  ingredients.  These  poten- 
cies were  stated  in  terms  of  a  new  unit 
of  meastirement,  the  UJS.  Recom- 
mended Daily  Allowances  (U.S.  RDA) 
that  were  derived  from  the  Recom- 
mended Dietary  Allowances  published 
by  the  Food  and  Nutrition  Board  of 
the  National  Academy  of  Sciences/Na- 
tional Research  Council  In  general, 
the  mtnimiiTn  potency  for  a  nutrient 
in  a  dietary  supplement  was  estab- 
lished at  50  percent  of  the  U.S.  RDA 
for  that  nutrient;  the  maximum  po- 
tency, at  150  percent  of  the  U.8.  RDA. 
The  1973  regulations  were  challenged 
by  fifteen  petitioners.  In  a  lengthy 
opinion,  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  "broad- 
ly su8tain[edl  the  regulations"  but  re- 
manded them  to  the  agency  for  fur- 
ther actioiL  National  Nutritional 
Foods  Au'n  v.  FDA,  504  F.2d  761  (2d 
Cir.  1974).  cert  denied,  420  U.S.  946 
(1975). 

While  FDA  was  in  the  process  of  im- 
plementing the  Court's  remand  direc- 
tions. Congress  enacted  new  legislation 
(Pub.  L.  94-278.  Title  V.  sections  501- 
502.  90  SUt.  410-413:  April  22.  1976) 
restricting  FDA's  authority  to  limit 
the  mft»(tniim  potency  of  vitamins  and 
minerals  and  ingredient  composition 
in  dietary  supplemenU  offered  for  use 
by  adults  (other  than  pregnant  or  lac- 
tating  women)  and  recognized  as  safe. 
Codified  in  part,  these  amendments 
became  section  411  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  350). 

In  the  Federal  Rkister  of  October 
19.  1976  (41  FR  46156).  FDA  promul- 
gated regulations  (21  CFR  125.1,  125.2, 
125.3.  and  80.1  (recodified  as  21  CFR 
105.3.  105.60,  105.77,  and  105.85.  re- 
spectively, in  the  Federal  Register  of 
Bfarch  15.  1977  (42  PR  14302)))  to 
comply  with  both  the  Court's  remand 
directions  and  the  1976  vitamin  and 
mineral  amendmenU.  In  effect,  the 
agency  retained  the  standard  of  identi- 
ty promulgated  in  1973,  amended  it  in 
accordance  with  the  Court's  instruc- 


tions, and  incorporated  an  exemption 
from  the  limiUtlons  on  maximum  po- 
tency and  Ingredient  composition  in 
dietary  supplements  offered  for  use  by 
most  adults  to  comply  with  the  1976 
legislation. 

Subsequently,  a  petition  was  submit- 
ted by  National  Nutritional  Foods  As- 
sociation (NNFA)  asldng  the  agency  to 
reconsider  the  procedural  propriety  of 
amending  the  regulations  to  comply 
with  1976  amendments  without  notice 
and  conunent.  In  the  Federal  Regis- 
ter of  April  19.  1977  (42  FR  20292). 
FDA  denied  the  petition,  noting  that 
the  1976  amendments  contained  a  pro- 
vision that  the  dietary  supplement 
regulations  be  revised  in  accordance 
with  5  U.S.C.  553  to  conform  to  the 
legislation;  that  5  U.S.C.  553  contains 
a  good  (muse  exemption  from  notice 
and  public  procedtires;  and  that  the 
changes  in  the  dietary  supplement 
regulations  to  conform  them  to  re- 
quirements of  the  1976  amendments 
satisfied  the  good  cause  exemption. 

On  appeal,  the  Second  Circuit  held 
that  the  good  cause  exemption  in  5 
U.S.C.  553  is  to  be  narrowly  construed, 
and  that  the  dietary  supplement  regu- 
lations do  not  qualify  for  the  exemp- 
tion and  must  be  republished  for  com- 
ment. In  addition,  the  court  held,  inter 
alia,  that  vitamins  and  minerals  that 
are  not  generally  recognized  as  safe 
are  food  additives  \mder  the  act.  and 
that  the  agency  has  authority  to 
retain  the  minimum  potency  require- 
ments for  dietary  supplements.  Na- 
tional Nutritional  Foods  Ass'n  v.  Ken- 
nedy. 572  P.  2d  377  (2d  Cir.  1978). 

Copies  of  the  Judicial  decisions  dted 
above  have  been  placed  on  file  with 
the  Hearing  Clerk  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-65, 
5600  Fishers  Lane,  RockvUle.  MD 
20857.  and  are  available  for  public  in- 
spection between  9  ajn.  and  4  pjn.. 
Monday  through  Friday. 

Under  the  decision  by  the  Court  of 
Appeals,  the  Commissioner  of  Food 
and  Drugs  hereby  orders  that  21  CFR 
105.3.  105.60,  and  105.85  be  revoked  or 
revised.  Those  portions  of  the  regula- 
tions which  were  to  have  been  super- 
seded by  amendment  of  Part  105  are 
hereby  reinsUted.  Accordingly.  Parts 
101.  105.  and  201  are  amended  as  fol- 
lows: 

PART  101— FOOD  LABELING 

1.  In  part  101: 

a.  By  revising  S101.2(cKlKiUKa), 
(2KiiiKa).  and  (3XUKa)  to  read  as  fol- 
lows: 


{101 J    Information 
form  food. 


pand    of    package 


(c)  •  •  • 
CD"  •  • 
(iU)  •  •  • 
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(a)  Nutrition  Ubellnc  In  accordance 
with  8  101.9. 


(111)  •  •  • 

(a)  Nutrition  labeling  in  accordance 
with  1 101.9. 


(S)»  •  • 
(U)*  •  • 

(a)  Nutrition  labeling  in  accordance 
with  f  101.9. 


b.  Section  101.9  U  amended  by  revis- 
ing paragraphs  (a)<2)  and  (hKlKl)  and 
(2)  to  read  as  follows:         _^»«^'V.  . 

9  101.9    Nutrition  labeling  of  food. 

(a)  •  •  • 

(2)  If  any  vitamin  and/or  mineral  \a 
added  to  a  food  so  that  a  single  serving 
provides  50  percent  or  more  of  the 
U.S.  Recommended  Dally  Allowance 
(n.S.  RDA)  for  adults  and  children  4 
years  or  more  of  age,  as  specified  in 
paragraph  (cK7Kiv)  of  this  section,  of 
any  one  of  the  added  vitamins  and/or 
minerals,  unless  such  addition  is  per- 
mitted or  required  in  other  regula- 
tions, e.g.,  a  standard  of  identity  or  nu- 
tritional quality  guideline,  or  is  other- 
wise exempted  by  the  Commissioner, 
the  food  shall  be  considered  a  food  for 
special  dietary  use  within  the  meaning 
of  9  10S.3(aKlKUl)  of  this  section. 


(h)  •  •  • 

(IKi)  Except  where  expressly  cov- 
ered by  9  105.65  of  this  chapter.  Infant, 
baby,  and  Junior-type  food  promoted 
for  infants  and  children  under  4  years 
of  age  shall  include  nutrition  informa- 
tion on  the  label  and  in  labeling  in 
compliance  with  this  section. 


(2)  EMetary  supplements  are  exempt- 
ed, except  that  the  labeling  of  a  di- 
etary supplement  in  food  form,  e.g.,  a 
breakfast  cereal,  shall  conform  to  the 
labeling  established  in  paragraph  (c) 
of  this  section,  including  the  order  for 
listing  vitamins  and  minerals  estab- 
lished in  paragraph  (cXTHlv)  of  this 
section. 

PARTS  105— FOODS  FOR  SPEOAL 
DIETARY  USE 

2.  In  Part  105: 

a.  Section  105.3  Is  amended  by  revis- 
ing paragraph  (aXl),  by  deleting  para- 
graphs (b)  and  (c),  by  revising  para- 
graphs (d)  and  (e).  and  by  deleting 
paragraphs  (f )  and  (g)  as  follows: 


RULES  AHO  REOULATIONS 
I IMJ    Dcflnltlona  and  IntcrpreUtkms. 


(a)il)  The  term  "special  dietary 
uses",  as  applied  to  food  for  man, 
means  partlc\jdar  (as  distinguished 
from  general)  uses  of  food,  as  follows: 

(I)  Uses  for  supplying  particular  di- 
etary needs  which  exist  by  reason  of  a 
physical,  physiological,  pathological  or 
other  condition.  Including  but  not  lim- 
ited to  the  conditions  of  diseases,  con- 
valescence, pregnancy,  lactation,  aller- 
gic hypersensitivity  to  food,  under- 
weight, and  overweight: 

(II)  Dses  for  supplying  particular  di- 
etary needs  which  exist  by  reason  of 
age,  Including  but  not  limited  to  the 
ages  of  infancy  and  childhood: 

(ill)  Uses  for  supplementing  or  forti- 
fying the  ordinary  or  usual  diet  with 
any  vitamin,  mineral,  or  other  dietary 
property.  Any  such  iMuticular  use  of  a 
food  Is  a  special  dietary  use,  regardless 
of  whether  such  food  also  purports  to 
be  or  is  rer  resented  for  general  use. 


(b)  and  (c)  [Reserved] 

(d)  If  a  food  purports  to  be  or  is  rep- 
resented for  spedal  dietary  use  by 
man  by  reason  of  the  presence  of  any 
constituent  which  is  not  utilized  in 
normal  metabolism,  the  label  shall 
bear  a  statement  of  the  percent  by 
weight  of  such  constituent,  and.  in 
Juxtaposition  with  the  name  of  such 
constituent,  the  word  "nonnutritlve". 
If  such  constituent  is  fibrous  plant 
matter,  it  shall  be  considered  to  be 
crude  fiber  and  its  percent  expressed 
as  such.  But  if  such  constituent  is  sac- 
charin or  a  saccharin  salt,  the  label 
shall  bear,  in  lieu  of  such  statement 
and  word,  the  statement  "Contains 
saccharin  (or  saccharin  salt,  as  the 
case  may  be),  a  nonnutritlve.  artifical 
sweetener  which  should  be  used  only 
by  persons  who  must  restrict  their 
Intake  of  ordinary  sweets."  the  blank 
to  be  filled  In  with  the  percent  by 
weight  of  saccharin  or  saccharin  salt 
in  such  food.  The  provisions  of  this 
section  shall  not  be  construed  as  au- 
thorizing the  use  of  saccharin  or  its 
salts  in  any  food  other  than  one  for 
use  by  persons  who  must  restrict  their 
intake  of  carbohydrates,  or  as  reliev- 
ing any  food  from  compliance  with 
any  requirement  of  section  402(b)  or 
(d),  403(g),  or  other  provisions  of  the 
act. 

(e)  For  the  purposes  of  the  regula- 
tions in  this  part,  the  terms  "Infant." 
"child."  and  "adult"  mean  persons  not 
more  than  12  months  old.  more  than 
12  months  but  less  than  12  years  old. 
and  12  years  or  more  old.  respectively. 

99  105.60. 105.77.  and  105.85    [Rerokcd] 

b.  By  revoking  9  105.60  Restrictions, 
placement,  false  or  misleading  respre- 


tentations,  9  105.77  Vitamins  and  min- 
erals, and  9  105.85  Dietary  supplements 
oj  xiitamins  and  minerais. 


PART  201— lABEUNO 


9201.19    (AMcadedl 

I.  In  Part  201.  9  201.19  Is  amended  by 
changing  "9105.3(d)"  to  read 
"9  105.3(e)." 

Because  this  order  Is  a  ministerial 
act  revoking  regulations  already  ruled 
by  the  Court  of  Appeals  to  be  Invalid, 
and  because  it  relieves  a  restriction 
and  there  is  no  useful  purpose  in  post- 
poning the  effective  date,  the  Commis- 
sioner concludes,  under  the  Adminis- 
trative Procedure  Act  (5  U.S.C. 
553(bKB)  and  (dKl)  and  (3)).  that 
notice  and  public  procedure  and  de- 
layed effective  date  are  unnecessary. 

Ebcecutlve  Order  12044  on  Improving 
government  regulations  requires  the 
agency  to  consider  economic  impacts 
in  the  development  of  regulations.  Be- 
cause this  action  is  being  taken  to 
revoke  regulations  which  the  Court  of 
Appeals  has  already  invalidated,  no  as- 
sessment of  its  economic  Impact  is 
being  made  at  this  time.  No  economic 
Impacts  are  expected  to  occur  from 
the  revocation  since  no  new  require- 
ments are  imposed  at  this  time.  The 
economic  Impact  of  vitamin  and  min- 
eral supplement  standards  and  label- 
ing regulations  will  be  evaluated  in  the 
course  of  reissuing  these  regulations 
through  the  normal  rulemaking  proce- 
dure. 

Effective  date.  This  order  is  effective 
March  15,  1979. 

Dated:  March  12.  1979. 

Joseph  P.  Hilx. 
Associate  Commissioner 
for  Reffulatory  Affairs. 

[FR  Doc.  79-7982  PUed  3-15-79;  8:45  am] 
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Sufcdif  t>r  D    Dnn»  for  Hwmcmi  < 
(Docket  No.  78N-0341] 

PART  446— PEPTIDE  ANTIBIOTIC 
DRUGS 

Combination  Otic  Solutions  and  Su«- 
ponsions;  Postponomont  of  Effoc- 
tivo  Data 

AOENCJY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Pinal  nUe. 

SUMMARY:  This  document  postpones 
the  effective  date  of  a  final  rule  that 
revises  provisions  for  certification  or 
release  of  certain  combination  otic 
products.  The  effective  date  is  post- 
poned to  allow  time  for  completion  of 
review  of  the  requests  for  a  hearing. 


DATE:  Postponement  is  effective 
Sdarch  12.  1979. 

FOR  FURTHER  INFORMATION 
<X)NTACT: 

Nathan  J.  Treinish.  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug  Adminis- 
tration, E>epartment  of  Health.  Edu- 
cation, and  Welfare.  5600  Fishers 
Lane.  RockviUe.  MD  20857.  301-443- 
3650. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Rboistkr  of  January 
30.  1979  (44  PR  5879),  the  Director  of 
the  Bureau  of  Drugs  promulgated  a 
final  rule  to  be  effective  on  March  12. 
1979,  amending  Part  448  of  the  antibi- 
otic regiilations  (21  CFR  Part  448)  by 
revising  9448.430  (21  CFR  448.430) 
which  provides  for  certification  of 
polymyxin-B  sulfate  otic  solution. 

Hearing  requests  were  received  from 
two  firms.  In  response  to  the  January 
30,  1979  final  rule,  Lemmon  Pharma- 
cal  Co.  filed  a  hearing  request  con- 
cerning Otocort  (NDA  60-730).  Sein- 
feld, Kaplan  and  Becker,  as  attomejrs 
for  Burroughs  Wellcome  Co.,  fUed  a 
hearing  request  concerning  Aerosporin 
Otic  Solution  (NDA  60-756.  DESI 
8426)  and  Lidosporin  Otic  Solution 
(NDA  50-171.  DESI  50171). 

Any  data,  information,  and  analyses 
on  which  the  firms  rely  to  Justify  a 
hearing  must  be  submitted  by  April  2, 
1979.  The  hearing  requests  will  be  re- 
viewed, and  when  the  review  is  com- 
pleted the  Commissioner  of  Food  and 
Drugs  will  announce  in  the  Federal 
Register  whether  or  not  Lemmon  or 
Burroughs  Wellcome  has  demonstrat- 
ed the  existence  of  a  genuine  and  sub- 
stantial issue  of  fact  requiring  a  hear- 
ing. 

A  certification  regulation  exists  for 
Aerosporin  but  not  for  Lidosporin  or 
Otocort.  Lidosporin  and  Otocort  have 
been  released  pending  a  final  determi- 
nation as  to  their  effectiveness. 

Therefore,  the  effective  date  of  the 
January  30.  1979  regulation  as  it  per- 
tains to  the  revision  of  9448.430  is 
hereby  postponed  to  allow  time  for 
completion  of  review  of  the  hearing 
request  for  the  product  covered  by 
this  monograph.  Aerosporin  Otic  Solu- 
tion. In  regard  to  the  other  two  prod- 
ucts, which  are  released,  the  date  for 
cearing  to  release  the  products  is 
hereby  postponed  to  allow  time  for 
completion  of  review  of  the  hearing 
reouests.  If  the  result  at  the  comple- 
tion of  this  proceeding  so  indicates, 
monographs  will  be  prepared  to  cover 
these  released  products. 

The  January  30.  1979  notice  also 
amended  21  CFR  Parts  444.  449.  and 
455.  Because  no  person  filed  objections 
or  a  request  for  hearing  concerning 
those  parts,  they  are  not  affected  by 
this  notice,  and  the  March  12.  1979  ef- 
fective date  is  hereby  confirmed. 


RULES  AND  REGULATIONS 

This  action  is  taken  under  the  Fed- 
eral Food,  Dru^.  and  Cosmetic  Act 
(sees.  502,  507,  52  SUt.  1050-1051  as 
amended,  59  Stat.  463  as  amended  (21 
UJ3.C.  352.  357))  and  under  authority 
delegated  to  the  Commissioner  (21 
cm  5.1)  and  redelegated  to  the  Direc- 
tor. Bureau  of  Drugs  (21  CFR  5.78). 

Effective  date.  This  postponement  Is 
effective  March  12. 1979. 

(Sees.  502.  507,  52  Stat  1050-1051  as  amend- 
ed. 59  Stat.  483  as  amended  (21  U.8.C.  352, 
357)) 

Dated:  March  9. 1979. 

J.  Richard  Crout. 
Director,  Bureau  of  Drugs. 

[FR  Doc  79-7970  FUed  3-15-79;  8:46  am] 
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SUKHAPTK  I— ANIMAL  DtUOS,  m>S,  AND 
IBATB)  PIOOUCTS 

[Docket  No.  77N-0164] 

PART  514— NEW  ANIMAL  DRUG 
APPLICATIONS 

Critoria  for  Adoquoto  ond  Woll- 
Controllod  InvotNgotions 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Final  rule. 

SUMMARY:  This  docvmient  updates 
the  new  animal  drug  regulations  to 
provide  for  the  use  of  untreated  and 
Individual  controls  as  an  alternate 
basis  to  establish  the  effectiveness  of 
new  animal  drugs.  As  amended,  the 
regulations  more  closely  conform  to 
those  for  human  drugs. 

EFFECTIVE  DATE:  April  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Myron  C.  Rosenberg.  Bureau  of  Vet- 
erinary Medicine  (HFV-100).  Pood 
and  Drug  Administration.  Depart- 
ment of  Health.  Education,  and  Wel- 
fare. 5600  Fishers  Lane,  Rockrllle, 
BCD  20857.  301-443-5247. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Reoistbr  of  September 
20.  1977  (42  FR  47218)  the  Food  and 
Drug  Administration  proposed  to 
update  the  new  animal  drug  regula- 
tions to  provide  for  the  use  of  untreat- 
ed controls  as  an  alternate  basis  to  es- 
tablish the  effectiveness  of  new 
animal  drugs.  The  proposed  amend- 
ment to  the  regulations  would  make 
9514.111  (21  CFR  514.111)  more  equiv- 
alent to  the  corresponding  9314.111 
(21  CFR  314.111)  covering  drugs  for 
human  use.  Interested  persons  were 
given  60  days  to  comment. 

Two  responses  to  the  proposal  were 
received.  Comments  were  received 
from  the  Animal  Health  Institute  (a 
national  association  representing  pro- 
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ducers  of  animal  health  and  nutrition 
products)  and  a  manufacturer  of  drug 
products  intended  for  veterinary  use. 
Both  responses  concurred  with  the 
proposed  amendment  to  9514.111.  and 
both  suggested  a  further  modification 
to  9514.111(aK4)  to  add  a  fifth 
method  for  comparing  the  results  of 
treatment  or  diagnosis  with  a  control 
so  as  to  permit  quantitative  evalua- 
tion. The  suggested  fifth  method  was 
individual  control.  The  responses 
maintained  that  in  some  cases  an 
animal  may  serve  as  its  own  control 
and  the  results  obtained  before  or 
during  treatment  may  be  used  for 
comparison  with  those  obtained  in  the 
same  animal  at  the  completion  of 
thcTKpy  or  necropsy.  Examples  were 
given  of  the  importance  of  individual 
control,  e.g.,  evaluating  anthelmintics. 

The  Commissioner  of  Food  and 
Drugs  has  evaluated  the  comments  re- 
ceived and  available  information  re- 
garding "individual  control"  and  con- 
cludes that  a  change  in  the  regulation 
suggested  in  the  comments  received 
should  be  adopted  but  does  not  agree 
that  this  is  a  fifth  method  of  controL 
The  Commissioner  concludes,  rather, 
that  It  Is  an  established  principle  that 
with  an  vproprlate  derign  the  same 
animal  can  be  used  for  both  the  test 
drug  and  control  using  three  of  the 
four  types  of  proposed  controls.  This 
clarification  has  been  added  to  the 
statement  of  principles  of  adequate 
and  well-controlled  clinical  (field)  in- 
vestigations and  is  being  finalized  as 
proposed  with  the  revised  statement. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sees.  512. 
701(a),  52  SUt.  1055.  82  Stat.  343-351 
(21  U.S.C.  360b.  371(a)))  and  under  au- 
thority delegated  to  the  Commissioner 
(21  CFR  5.1),  Part  514  is  amended  In 
9514.111  by  revising  paragraph  (a)  (3), 
(4).  and  (5)  to  read  as  follows: 

9514.111    Refosal  to  approve  an  applica- 
tion. 

(a)  •  •  • 

(3)  The  methods  used  In  and  the 
facilities  and  controls  used  for  the 
manufacture,  processing,  and  packing 
of  such  drug  are  inadequate  to  pre- 
serve its  identity,  strength,  quality, 
and  purity;  or 

(4)  Upon  the  basis  of  the  informa- 
tion submitted  to  the  Food  and  Drug 
Administration  as  part  of  the  applica- 
tion, or  upon  the  basis  of  any  other  in- 
formation before  it  with  respect  to 
such  drug,  it  has  Insiiffldent  informa- 
tlcm  to  determine  whether  such  drug 
Is  safe  for  use  under  such  conditions. 
In  making  this  determination  the 
Commissioner  shall  consider,  among 
other  relevant  factors: 

(i)  The  probable  consiunption  of 
such  drug  and  of  any  substance 
formed  in  or  on  food  because  of  the 
use  of  such  drug; 
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(11)  The  cumulative  effect  on  man  or 
animal  of  such  drug,  taking  Into  ac- 
count any  chemically  or  pharmacologi- 
cally related  sutwtances; 

(ill)  Safety  factors  which.  In  the 
opinion  of  experts  qualified  by  scien- 
tific training  and  experience  to  evalu- 
ate the  safety  of  such  drugs,  are  ap- 
propriate for  the  use  of  animal  experi- 
mentation data;  and 

(iv)  Whether  the  conditions  of  use 
prescribed,  recommended,  or  suggest- 
ed in  the  proposed  labeling  are  reason- 
ably certain  to  be  followed  In  practice; 
or 

(5)  (1)  Evaluated  on  the  basis  of  in- 
formation submitted  as  part  of  the  ap- 
plication and  any  other  information 
before  the  Food  and  Drug  Administra- 
tion with  respect  to  such  drug,  there  is 
lack  of  substantial  evidence  consisting 
of  adquate  and  well-controlled  investi- 
gations, including  clinical  (field)  inves- 
tigation, by  experts  qualified  by  scien- 
tific training  and  experience  to  evalu- 
ate the  effectiveness  of  the  drug  in- 
volved, on  the  basis  of  which  it  could 
fairly  and  reasonably  be  concluded  by 
such  experts  that  the  drug  will  have 
the  effect  it  purports  or  is  represented 
to  have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggest- 
ed in  the  proposed  labeling. 

(11)  The  following  principles  have 
been  developed  over  a  period  of  years 
and  are  recognized  by  the  scientific 
conununity  as  the  essentials  of  ade- 
quate and  well-controlled  clinical 
(field)  investigations.  They  provide 
the  basis  for  the  determination  wheth- 
er there  is  "substantial  evidence"  to 
support  the  claims  of  effectiveness  for 
"new  animal  drugs." 

(a)  The  plan  or  protocol  for  the 
study  and  the  report  of  the  results  of 
the  effectiveness  study  must  include 
the  following: 

(i)  A  clear  statement  of  the  objec- 
tives of  the  study. 

12)  A  method  of  selection  of  the  sub- 
jects that— 

({)  Provides  adequate  assurance  that 
they  are  suitable  for  the  purposes  of 
the  study,  diagnostic  criteria  of  the 
condition  to  be  treated  or  diagnosed, 
confirmatory  laboratory  tests  where 
appropriate,  and.  in  the  case  of  pro- 
phylactic agents,  evidence  of  suscepti- 
bility and  exposure  to  the  condition 
against  which  prophylaxis  is  desired: 

lii)  Assigns  the  subjects  to  test 
groups  in  such  a  way  as  to  minimijiP 
bias:  and 

(Hi)  Assures  comparability  in  test 
and  control  groups  of  pertinent  varia- 
bles, such  as  species,  age,  sex,  duration 
and  severity  of  disease,  management 
practices,  and  use  of  drugs  other  than 
those  being  studied.  When  the  effect 
of  such  variables  is  accounted  for  by 
an  appropriate  design,  and  when, 
within  the  same  animal,  effects  due  to 
the  test  drug  can  be  obtained  free  of 
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the  effects  of  such  variables,  the  same 
animal  may  be  used  for  both  the  test 
drug  and  the  control  using  the  con- 
trols set  forth  in  paragraph 
(aXSKUKaX^Xi).  Ui).  or  «i<)  of  this 
section. 

(J)  An  explanation  of  the  methods 
of  observation  and  recording  of  the 
animal  response  variable  studied  and 
the  means  of  excluding  bias  or  mini- 
mizing bias  in  the  observations. 

(4)  A  comparison  of  the  results  of 
treatment  or  diagnosis  with  a  control 
in  such  a  fashion  as  to  permit  quanti- 
tative evaluation.  The  precise  nature 
of  the  control  must  be  stated  and  an 
explanation  given  of  the  methods  used 
to  minimize  bias  on  the  part  of  the  ob- 
servers and  the  analysts  of  the  data. 
Level  and  methods  of  "blinding."  if 
used,  are  to  be  documented.  Generally, 
four  types  of  comparisons  are  recog- 
nized: 

(i)  No  treatment:  Where  objective 
measurements  of  effectiveness  are 
available  and  placebo  effect  is  negligi- 
ble, comparison  of  the  objective  re- 
sults in  comparable  groups  of  treated 
and  untreated  animals. 

(.ii)  Placebo  control:  Comparison  of 
the  results  of  use  of  the  new  animal 
drug  entity  with  an  inactive  prepara- 
tion designed  to  resemble  the  test 
drug  as  far  as  possible. 

(lit)  Active  treatment  control:  An  ef- 
fective regimen  of  therapy  may  t>e 
used  for  comparison,  e.g..  where  the 
condition  treated  is  such  that  no  treat- 
ment or  administration  of  a  placebo 
would  be  contrary  to  the  well-being  of 
the  animals. 

(.iv)  Historical  control:  In  some  clr- 
ctmistances  involving  diseases  with 
high  and  predictable  mortality  (leuke- 
mia or  tetanus)  or  with  signs  and 
symptoms  of  predictable  duration  or 
severity  (some  forms  of  parasitism, 
bovine  hypocalcemia,  canine  eclamp- 
sia) or  in  the  case  of  prohylaxis  where 
morbidity  is  predictable,  the  results  of 
use  of  a  new  animal  drug  entity  may 
be  compared  quantitatively  with  prior 
experience  historically  derived  from 
the  adequately  docimiented  natural 
history  of  the  disease  or  condition  in 
comparable  animals  with  no  treat- 
ments or  with  a  regimen  (therapeutic, 
diagnostic,  prophylactic)  whose  effec- 
tiveness is  established. 

(5)  A  summary  of  the  methods  of 
analysis  and  an  evaluation  of  data  de- 
rived from  the  study,  including  any 
appropriate  statistical  methods. 

16)  Any  of  the  criteria  in  this  para- 
graph (aKSKli)  may  be  waived  in 
whole  or  in  part,  either  before  the  in- 
vestigation or  in  the  evaluation  of  a 
completed  study,  by  the  Director  of 
the  Bureau  of  Veterinary  Medicine 
with  respect  to  a  specific  clinical 
(field)  investigation.  A  petition  for 
such  a  waiver  may  be  filed  by  any 
person  who  would  be  adversely  affect- 


ed by  application  of  the  criteria  to  a 
parUcular  clinical  investigation.  The 
petition  should  show  that  some  or  all 
of  the  criteria  are  not  reasonably  ap- 
plicable to  the  investigation  and  that 
alternative  procedures  can  be  or  have 
been  followed,  the  results  of  which 
will  yield  or  have  yielded  data  that  can 
and  should  be  accepted  as  substantial 
evidence  of  the  drug's  effectiveness.  A 
petition  for  a  waiver  shall  set  forth 
clearly  and  concisely  the  specific  pro- 
vision or  provisions  in  the  criteria 
from  which  waiver  is  sought,  why  the 
criteria  are  not  reasonably  applicable 
to  the  particular  clinical  (field)  investi- 
gation, what  alternative  procedures,  if 
any,  are  to  be  or  have  been  employed, 
what  results  have  been  obtained,  and 
the  basis  on  which  it  can  be  or  has 
been  concluded  that  the  clinical  (field) 
investigation  will  yield  or  has  yielded 
substantial  evidence  of  effectiveness, 
notwithstanding  nonconformance  with 
the  criteria  for  which  waiver  is  re- 
quested. 

(b)  Standardized  test  drug:  For  such 
an  investigation  to  be  considered  ade- 
quate for  consideration  for  approval  of 
a  new  animal  dmg,  the  test  drug  must 
be  standardized  as  to  identity, 
strength,  quality,  purity,  and  dosage 
form  to  give  significance  to  the  results 
of  the  investigation. 

(c)  Uncontrolled  studies  or  partially 
controlled  studies  are  not  acceptable 
as  the  sole  basis  for  the  approval  of 
claims  of  effectiveness.  Such  studies, 
carefully  conducted  and  dociunented. 
may  provide  corroborative  support  of 
well-controlled  studies  regarding  effi- 
cacy and  may  yield  valuable  data  re- 
garding safety  of  the  test  drug.  Such 
studies  will  be  considered  on  their 
merits  in  the  light  of  the  principles 
listed  here,  with  the  exception  of  the 
requirement  for  the  comparison  of  the 
treated  subjects  with  controls.  Isolated 
case  reports,  random  experience,  and 
reports  lacking  the  details  which 
permit  scientific  evaluation  will  not  be 
considered. 


Effective  date.  This  regulation  be- 
comes effective  on  April  16. 1979. 

(Sees.  51X  TOl(a).  53  SUt.  1065,  83  Stat.  S4»- 
351  (31  U.&C.  S«Ob.  S71(a») 

Dated:  March  6. 1979. 

WnxiAM  F.  Rahdolfh. 
Acting  Auociate  CommiMsioner 
for  Regvlato  ry  Affairt. 
C7R  Doc  79-7643  FUed  3-15-70;  6:46  aoU 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

Chlerpli«n«sin  Corbomot*  TabUts 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends 
the  animal  drug  regulations  to  codify 
a  previously  approved  new  animal 
drug  application  (NADA)  providing  for 
safe  and  effective  use  of  a  skeletal 
muscle  relaxant.  The  NADA  is  held  by 
the  Upjohn  Co. 

EFFECTIVE  DATE:  March  16.  1979. 

FOR  FURTHER  INFORBiATION 
CONTACT: 

Bob  G.  Griffith,  Bureau  of  Veteri- 
nary Medicine  (HFV-112),  Food  and 
Drug  Administration.  Department  of 
Health,  Education,  and  Welfare. 
5600  Fishers  Lane,  Rockville,  BAD 
20857.  301-443-3430. 

SUPPLEMENTARY  INFORB4ATION: 
The  Upjohn  Co.,  Kalamazoo,  MI 
49001,  is  sponsor  of  NADA  38-160V 
providing  for  use  in  dogs  of  chlorphen- 
esin  carlMtmate  tablets  to  relieve  the 
discomfort  associated  with  skeletal 
muscle  trauma  and  inflammation. 

The  firm's  application  was  originally 
approved  October  25,  1968.  At  that 
time,  t^provals  were  not  routinely 
published  in  the  Federal  Register. 
The  regulations  are  now  amended  to 
codify  the  application. 

This  action  does  not  Involve  reeva- 
luation  of  the  original  application  and 
does  not  constitute  reaffirmation  of 
the  drug's  safety  and  effectiveness. 
Because  this  application  was  approved 
before  July  1,  1975,  a  summary  of 
safety  and  effectiveness  data  and  in- 
formation submitted  in  accordance 
with  9514.11(eK2KU)  (21  CFR 
514.11(eK2)(ii))  to  support  approval  of 
this  application  is  not  required. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(l)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Food  and  Drugs  (21  CFR 
.5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83).  Part  520  Is  amended  by 
adding  new  $520,434  to  read  as  fol- 
lows: 

{520.434    Chiorphenctin    carbamate    tab- 
lets. 

(a)  Specifications.  Each  tablet  con- 
tains 400  milligrams  of  chlorphenesln 
carbamate. 

(b)  Sponsor.  See  No.  000009  in 
§  510.600(c)  of  this  chapter. 
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(c)  Conditions  of  use  in  dogs— (I) 
Amount  50  milligrams  per  pound  of 
body  weight  on  first  day:  25  milli- 
grams per  pound  of  body  weight  each 
following  day.  Divide  total  dally  dose 
into  2  or  3  equal  doses— administer  at 
12-  or  8-hour  intervals. 

(2)  Indications  for  use.  For  use  as  an 
adjimct  to  therapy  of  acute  inflamma- 
tory and  traumatic  conditions  of  skel- 
etal muscles.  The  drugs  provides  relief 
of  the  signs  of  discomfort  associated 
with  myositis,  muscle  sprains,  trau- 
matic injuries,  stifle  injuries— especial- 
ly when  administered  before  or  after 
surgery— and  Invertebral  disc  syn- 
drome (can  be  used  concurrently  with 
adrenal  corticosteroids). 

(3)  Limitations.  Not  recommended 
for  pregnant  animals  or  those  with  a 
known  hepatic  dysfunction.  Periodic 
liver  function  studies  are  recommend- 
ed for  animals  on  prolonged  treat- 
ment. If  no  response  is  evident  within 
5  days  Gt  the  beginning  of  treatment, 
the  diagnosis  should  be  redetermined 
and  appropriate  therapy  instituted. 
Not  recommended  for  use  with  general 
anesthetics  other  than  the  barbitu- 
rates. Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  This  regulation  is  ef- 
fective March  16. 1979. 

(Sec.  513(1),  83  Stat.  347  (31  n.S.C.  360b(i))) 

Dated:  March  6, 1979. 

Lester  M.  Crawtord, 
Director,  Bureau 
of  Veterinary  Medicine. 

(FR  Doc.  79-7644  Filed  3-15-79;  8:46  ami 
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PART  510— NEW  ANIiMAL  DRUGS 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

OKTHYLCAMAMAZINE  OTRATI  CWWAUf 
TAUETS 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  reflect  approval 
of  a  new  animal  drug  application 
(NADA)  fUed  by  VET-A-MIX  Labora- 
tories. Inc.,  providing  for  safe  and  ef- 
fective use  of  an  anthelmintic  tablet 
for  prevention  of  heartworm  disease  in 
dogs.  The  regulations  are  also  amend- 
ed to  add  the  firm  to  the  list  of  ap- 
proved NADA  sponsors. 

EFFECTIVE  DATE:  March  16,  1979. 
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nary  Medicine  (HFV-112).  Pood  and 
Drug  Administration.  Department  of 
Health,  Education,  and  Welfare. 
5600  Fishers  Lane,  ^RockvlUe,  MD 
20857.  301-443-3430. 

SUPPLEMENTARY  INFORMATION: 
VET-A-MIX  Laboratories,  Inc..  P.O. 
Box  86,  Shenandoah,  lA  51601,  filed 
an  NADA  (92-836V)  providing  for  use 
of  a  45-milligram  dlethylcarbamazlne 
citrate  chewable  tablet  in  dogs  for  pre- 
vention of  heartworm  disease  (Dirofi- 
laria  immitis).  The  regulations  are 
amended  to  reflect  approval  of  this 
NADA  and  to  add  this  firm  to  the  list 
of  approved  sponsors. 

In  accordance  with  the  freedom  of 
information  regulations  and 

9514.11(eK2)(U)  of  the  animal  drug 
regulations  (21  CrPR  514.11(eK2XU)),  a 
simimary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application  is 
released  publicly.  The  summary  is 
available  for  public  examination  at  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
65.  5600  Fishers  Lane,  Rockville.  MD 
20857,  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (Sec.  512(1).  82 
Stat.  347  (21  UJS.C.  3601X1)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Food  and  Drugs  (21  CFR 
5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83),  Parts  510  and  520  are 
amended  as  follows: 

1.  In  Part  510,  S  510.600  is  amended 
by  MH<'^g  a  new  sponsor  alphabetical- 
ly to  paragraph  (cXl)  and  numerically 
to  paragraph  (cX2),  to  read  as  follows: 

{610.600  Names,  addresaet,  and  code 
Bomben  of  spoiuora  of  approved  appU- 
cationt. 


(c)  •  •  • 
(1)  •  •  • 

Firm  name,  address  and  Drug  listing  No. 


VET-A-MIX  Laboratories,  Inc..  P.O.  Box 
86.  Shenandoah,  lA  51601:  033998. 


(3)  •  •  • 

Drug  LisHng  No.,  Firm  name  and  address 


033998— VET-A-MIX    Laboratories.    Inc. 
P.O.  Box  86,  Shenandoah,  lA  51601. 


FOR   FURTHER 
CONTACT: 


INFORMATION 


Henry  C.  Hewitt,  Bureau  of  Veterl- 


2.  In  Part  530,  {  530.622c  is  amended 
by    adding    new    paragraphs    (aX3), 


nooLAi  Monnt.  vol  44,  no. 
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(bXS).  and  (eXSXttl).  to  read  u  fol- 

lOWK 

fSM-Cnc    DtethylrrUMiinf  dtnte 

chcwaMe  tabicU. 

(3)  See  No.  0329M  In  f  510.600(c)  of 
this  chmpter  for  use  m  in  pancrmph 
(cK2Xlil)  of  this  section. 

(b)  •  •  • 

(S)  Fbr  033998:  46  mllllgTains  of  the 
dnig  per  tablet. 

(c)  •  •  • 
(2)  •  •  • 

(111)  For  prevention  of  heartworm 
disease  (.DirofUaria  immitU)  In  dogs. 


Effective  date.  This  regulation  is  ef- 
fecUve  March  16.  1979. 

(Sec  51X1).  83  Stat.  347  (31  n.ac.  MOMi)).) 

Dated:  March  6. 1979. 

Lbstsr  M.  Crawtohd. 
Director,  Bureau 
of  Veterinary  Medicine. 
ITR  Doc  79-7768  Filed  S-15-79:  8:46  sm] 
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PAIT  520— OtAL  DOSAGE  FOtM 
NEW  ANIMAL  DtUGS  NOT  SUB- 
JECT TO  CERTIFICATION 

D(«thylcarbam<nin«  Otrot*  Ch«wabl« 
Tabl«H 

AOENCT:  Pood  and  Drug  Admlnlstra- 
Uon. 

ACTION:  Pinal  rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  reflect  approval 
of  a  supplemental  new  animal  drug  ap- 
plication (NADA)  providing  for  added 
use  of  the  anthelmintic  tablet  as  an 
aid  in  controlling  ascarids  in  dogs.  The 
application  was  filed  by  Philips 
Roxane.  Inc. 

EPPECnVE  DATE:  March  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACTT 

Henry  C.  Hewitt.  Bureau  of  Veteri- 
nary Medicine  (HFV-112).  Pood  and 
Drug  Administration.  Department  of 
Health.  Education,  and  Welfare. 
5600  Fishers  Lane.  Rockvllle.  MD. 
.     20857.  301-443-3430. 

SUPPLEMENTARY  INFORMATION: 
Philips  Roxane.  Inc..  St.  Joseph.  MO 
•4502.  fUed  a  supplemental  NADA 
( 108-863V)  providing  for  use  of  dieth- 
ylcarbamazlne  citrate  chewable  tablets 
as  an  aid  In  the  control  of  ascarids  (T. 
canis)  In  dogs.  In  addition  to  the  cur- 
rently approved  use  as  an  aid  In  treat- 
ing ascarid  Infections  in  dogs  and  cats 
and  prevention  of  heartworm  disease 


in  dogs.  The  regulations  are  amended 
to  reflect  approval  of  this  supplement. 

This  approval  did  not  involve  reeva- 
luatlon  of  the  original  application  and 
does  not  constitute  reaffirmation  of 
the  drug's  safety  and  effectiveness. 

In  accordance  with  the  freedom  of 
information  regulations  and 

f514.11(eX2Xii)  of  the  animal  drug 
regulations  (21  CFR  514.11(eX2XU)),  a 
stmunary  of  the  safety  and  effective- 
ness data  and  information  submitted 
to  support  this  approval  Is  released 
publicly.  The  summary  is  available  for 
public  examination  at  the  office  of  the 
Hearing  Clerk  (HFA-305).  Rm.  4-65. 
5600  Fishers  Lane.  RockvlUe.  MD 
20857.  from  9  ajn.  to  4  pjn..  Mcxiday 
through  Friday. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(1).  82 
Stat.  347  (21  U.S.C.  360b(i)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Food  and  E>rugs  (21  CFR 
5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83),  Part  520  Lb  amended  in 
1 520.622c  by  revising  paragraphs  (a), 
(b).  and  (c)  (1)  and  (2).  to  read  as  fol- 
lows: 

}  520.622c     DIcUiylcarbuuuliM  dtratc 

chewable  tablets. 

(a)  SpoTuon.  (1)  See  No.  000010  in 
f  510.60(Kc)  of  this  chapter  for  use  as 
in  paragraph  (cX2Xi)  of  this  section. 

(2)  See  No.  011519  in  (510.600(0  of 
this  chapter  for  use  as  in  paragraph 
(CX2XU)  of  this  section. 

(b)  Specification*.  (1)  For  000010:  30 
or  120  milligrams  of  dlethylcarbama- 
zine  citrate  per  tablet. 

(2)  For  011519:  60  or  180  t«nngT>m« 
of  the  drug  per  tablet. 

(c)  ConditioTU  o/use— (1)  Amount  3 
milligrams  per  pound  of  body  weight 
per  day  for  prevention  of  heartworm 
disease  and  control  of  ascarids;  25  to 
50  milligrams  per  pound  of  body 
weight  as  an  aid  In  treatment  of  asca- 
rid Infections. 

(2)  Indicatioru  for  use.  (i)  For  pre- 
vention of  heartworm  disease  {Dirttfl- 
laria  immiti*)  in  dogs:  as  an  aid  in 
control  of  ascarids  (Toxocara  canis)  in 
dogs;  as  an  aid  in  treatment  of  ascarid 
(Torocam  canis  and  Tozacaris  lean- 
ina)  infections  In  dogs  and  cats. 

(11)  For  prevention  of  Infection  with 
DirofUaria  immitis  (heartworm  dis- 
ease) in  dogs;  as  an  aid  in  treatment  of 
ascarid  (Toxocara  canis  and  Toxas- 
caris  leonina)  Infections  in  dogs. 


Sffective  date.  This  regulation  is  ef- 
fective March  16.  1979. 

(Sec.  »13(1).  82  Stat  M7  (31  U.ac.  SeOMi)).) 


Dated:  March  9. 1979. 

L<sm  M.  Cbawvobd. 
Director,  Bureau 
of  Veterinarif  Medicine. 
[PR  Doc.  79-7709  FUed  8-18-79;  8:45  smJ 
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PAIT  S22— IMflANTATION  Ot  Vi- 
JECTAUE  DOSAGE  FOtM  NEW 
ANIMAL  DtUGS  NOT  SUUECT  TO 
CBtTmCATION 

rlUM#llMMOfl#  sOlUtlOfl 

AOENCT:  Food  and  Drug  Admlnlstrm- 
Uon. 

ACTION:  Final  rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  reflect  approval 
of  a  supplemental  new  animal  drug  ap- 
pUcation  (NADA)  fUed  by  Syntex  Lab- 
oratories. Inc..  providing  for  anti-In- 
flammatory use  of  flumethasone  solu- 
tion in  treating  horses,  dogs,  and  cats. 

EPPECTTVE  DATE:  March  16.  1979. 


FOR  FURTHER  INFORMATION 
CONTACTT: 

Donald  A.  Oable.  Bureau  of  Veteri- 
nary Medicine  (HFV-100).  Food  and 
Drug  Administration.  Department  of 
Health.  Education,  and  Welfare. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  301-443-4313. 

SUPPLEMENTARY  INFORBIATION: 
Syntex  Laboratories.  Inc..  3401  HOI- 
view  Dr..  Palo  Alto.  CA  94304  fUed  a 
supplemental  NADA  (30-414V)  provid- 
ing for  the  use  of  Flucort  (flmnetha- 
sone)  Solution  in  treating  dogs.  cats, 
and  horses  for  several  diseases  that  re- 
spond to  anti-inflammatory  corilcoids. 
The  supplement  deleted  a  prior  ap- 
proved use  for  cattle.  The  NADA  was 
originally  approved  on  October  21, 
1965.  Approval  granted  before  enact- 
ment of  the  Animal  Drug  Amend- 
ments of  1968  (Pub.  L.  90-399)  did  not 
require  publication  in  the  Fn>saAL 
Rnismi  or  codification  in  the  Code 
of  Federal  Regulations.  The  regula- 
tions are  now  amended  and  editorially 
revised  to  codify  the  current  approval 

Approval  of  this  supplement  does 
not  Involve  a  reevaluation  of  the  origi- 
nal application  or  a  reaffirmation  of 
the  drug's  safety  and  effectiveness. 
Because  this  application  was  originally 
approved  before  July.  1975.  a  sum- 
mary of  safety  and  effectiveness  data 
and  information  submitted  in  accord- 
ance with  SS14.11(eX2Xll)  (21  CFR 
514.1  l(eX2XU))  to  support  this  appli- 
cation is  not  required. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(1).  fi2 
Stat  347  (21  U.S.C.  360b(l)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Food  and  Drugs  (21  CFR 


5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83).  Part  522  Is  amended  as  fol- 
lows: 

[IK22.9C0    Redesignated  as  {  522J«9a] 

1.  By  designating  (522.960  Flumeth- 
asone suspension  as  f  522.960a  Flu- 
methasone suspension. 

2.  By  adding  a  new  (522.960  Flu- 
methasone implantation  or  injectable 
dosage  forms. 

[(S22.961    Redesignated  as  (  522.»«6bl 

3.  By  designating  (522.961  Flumeth- 
asone acetate  injectable  as  (522.960b 
Flumethasone  acetate  injectable. 

4.  By  adding  new  (522.960c  to  read 
as  follows: 

(  52U.>60c    Flumethaaone  ■olution. 

(a)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  0.5 
milligram  flumethasone. 

(b)  Sponsor.  See  No.  00(X)33  in 
(  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  It  is  used  as 
follows: 

(I)  Horses— {i)  Amount  1.25  to  2.5 
milligrams  daily,  intravenously,  intra- 
muscularly, or  intra-articularly. 

(II)  Indicatioru  for  use.  It  is  used  for 
the  treatment  of  musculoskeletal  con- 
ditions due  to  inflammation,  where 
permanent  structural  changes  do  not 
exist,  e.g..  bursitis,  carpitis.  osselets. 
and  myositis:  and  allergic  states.  e.g., 
hives,  urticaria,  and  insect  bites. 

(ill)  Limitations— (a)  cninical  and 
experimental  data  have  demonstrated 
that  corticosteroids  administered 
orally  or  parenterally  to  animals  may 
induce  the  first  stage  of  parturition 
when  administered  during  the  last  tri- 
mester of  pregnancy  and  may  precipi- 
tate premature  parturition  followed 
by  dystocia,  fetal  death,  retained  pla- 
centa, and  metritis. 

(5)  When  a  long-term  therapy  is 
used,  the  dose  should  be  individually 
adjusted  to  the  minimum  maintenance 
dose.  A  protein-rich  diet  is  useful  in 
dogs  and  cats  on  long-term  therapy  to 
counteract  nitrogen  loss  if  it  should 
occur.  A  small  amount  of  potassium 
chloride  daily  in  the  diet  will  counter- 
act excessive  potassium  loss  if  this  is 
present. 

(c)  It  has  been  demonstrated  that 
corticosteroids,  especially  at  high  dose 
levels,  may  result  in  delayed  wound 
and  fracture  healing. 

(<f)  Flumethasone  may  be  adminis- 
tered to  animals  with  bacterial  dis- 
eases provided  appropriate  antibacteri- 
al therapy  is  administered  simulta- 
neously. 

(e)  The  drug  is  not  to  be  used  in 
horses  Intended  for  slaughter  for  food 
purposes. 

(/)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 


(2)  Docn— (1)  Amount  0.0625  to  0.25 
milligram  daily,  intravenously,  Intra- 
muscularly, or  subcutaneouslr.  0.125 
to  1.0  milligram  daily,  intralesionally. 
depending  on  the  size  and  location  of 
the  lesion;  0.166  to  1.0  milligram  dally, 
intra-articularly,  depending  on  the  se- 
verity of  the  condition  and  the  size  of 
the  involved  Joint. 

(11)  Indications  for  use.  It  is  used  for 
the  treatment  of  miisculoskeletal  con- 
ditions due  to  Inflamatlon  of  muscles 
or  Joints  and  accessory  structures 
where  permanent  structui^  changes 
do  not  exist,  e.g..  arthritis,  osteoarthri- 
tis, disc  syndrome,  and  myositis  (in 
septic  arthritis,  appropriate  antibac- 
terial therapy  should  be  concurrently 
administered);  certain  acute  and 
chronic  dermatoses  of  varying  ^tiology 
to  help  control  associated  pniritus,  ir- 
ritation, and  inflammation;  otitis  ex- 
terna in  conjimction  with  topical 
medication:  allergic  states,  e.g..  hives, 
urticaria,  and  Insect  bites;  and  shock 
and  shock-like  states  by  intravenous 
administration. 

(ill)  Limitations.  See  paragraph 
(cXlXili)  of  this  section. 

(3)  Cats— (I)  Amount  0.03125  to 
0.125  milligram  dally  intravenously, 
intramuscularly,  or  subcutaneously. 

(11)  Indications  for  use.  It  is  used  fbr 
the  treatment  of  certain  acute  and 
chronic  dermatoses  of  varying  etiology 
to  help  control  associated  pruritus,  ir- 
ritation, and  inflammation. 

(ill)  Limitations.  See  paragraph 
(cXlXiii)  of  this  section. 

Effective  date.  This  regulation  is  ef- 
fective March  16,  1979. 

(Sec.  512(i).  83  Stat.  347  (31  U.8.C.  300b(i)).) 

Dated:  March  6. 1979. 

LESTKB  M.  CRAWrOBO, 

Director,  Bureau 
of  Veterinary  Medicine. 
(FR  Doc  79-7767  Piled  3-15-79;  8:48  am] 
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FAtT  522— IMPLANTATION  Ot  IN- 
JECTABLE DOSAGE  FOtM  NEW 
ANIMAL  DtUGS  NOT  SUBJECT  TO 
CRTIFICATION 

Oxytatracydin*  HydrochlorkI* 
Infoction 

AOENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  Rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  reflect  approval 
of  a  supplemental  new  animal  drug  Bih 
pUcation  (NADA)  filed  by  Philips 
Roxane,  Iiu:..  providing  for  use  of  oxy- 
tetracycUne  hydrochloride  injection  in 
swine. 

EFFECTTTVE  DATE:  March  16,  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  A.  Camevale.  Bureau  of 
Veterinary  Medicine  (HFV-125), 
Food  and  Drug  Administration,  De- 
partment of  Health,  Education,  and 
Welfare,  56(X)  Fishers  Lane,  Rotk- 
ville,  MD  20857,  301-443-1788. 

SUPPLEMENTARY  INFORMATION: 
Philips  Roxane.  Inc..  2621  North  Belt 
Highway,  P.O.  Box  999.  St.  Joseph. 
MO  64502.  fUed  a  supplemental  NADA 
(47-278V)  providing  for  use  of  the  in- 
jectable drug  (50  milligrams  of  oxyte- 
tracycline  per  milliliter)  in  treating 
certain  susceptible  infections  in  swine 
in  addition  to  its  use  in  beef  cattle, 
nonlactating  dairy  cattle,  and  sows, 
^^roval  of  this  supplement  does  not 
constitute  reaffirmation  of  the  safety 
of  residues  resulting  from  use  of  this 
drug. 

In  accordance  with  (S14.11(eX2XU) 
(21  CFR  514.11(eX2Xii))  of  the  animal 
drug  regulations,  a  summary  of  the 
safety  and  effectiveness  data  and  in- 
formation submitted  to  support  the 
approval  of  this  i4>plication  is  released 
publicly.  The  summary  is  available  for 
public  examination  at  the  office  of  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Room  4-65,  56(X) 
Fishers  Lane.  Rockville.  MD  20857, 
from  9  ajn.  to  4  pjn..  Monday  through 
Friday. 

Therefore,  under  the  Federal  Food, 
Dnig,  and  Cosmetic  Act  (sec.  512(1),  82 
SUt.  347  (21  U.S.C.  360b(i))).  imder 
authority  delegated  to  the  Commis- 
sloner  of  Food  and  Drugs  (21  CFR  5.1) 
and  redelegated  to  the  Director  of  the 
Bureau  of  Veterinary  Medicine  (21 
CFR  5.83).  Part  522  is  amended  in 
{522.1662a  by  revising  paragraph 
(bXlXi),  the  introductory  text  of 
(bX3),  and  (bX3XU)  to  read  as  the  fol- 
lows: 

(522.1662a    Ozytetraeydine  hydrochloride 
b^cction. 


(bXl)  Specifications.  (1)  50  milli- 
grams of  oxytetracycline  (as  oxytetra- 
cycllne  hydrochloride)  in  each  millili- 
ter of  sterile  solution  for  use  in  beef 
and  nonlactating  dairy  cattle  and 
swine; 


(3)  Conditions  of  use.  The  drug  is 
used  for  treatment  of  diseases  due  to 
oxsrtetracycllne-susoeptible  organisms 
in  beef  cattle,  nonlactating  dairy 
cattle,  and  swine. 


(il)  Sufine.  (o)  It  is  used  for  the 
treatment  of  bacterial  enteritis 
(scours,  collbacillosis)  caused  by  Es- 
cherichia coli.  pneumonia  caused  by 
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PatteureUa  mitltocida,  &nd  leptospiro- 
sis  caused  by  Leptospira  pomona.  For 
■OW8.  M  an  aid  In  the  control  of  infec- 
tious enteritis  (baby  pig  scours,  collba- 
cillosis)  in  suckling  pigs  caused  by  Es- 
cherichia colL 

(b)  Administer  by  intramuscular  in- 
jection at  3  to  5  milligrams  of  oxyte- 
tracycline  per  pound  of  body  weight 
per  day.  For  sows,  administer  intra- 
muscularly at  3  milligrams  of  oxjrte- 
tracycline  per  pound  of  body  weight 
approximately  8  hours  before  farrow- 
ing or  immediately  after  farrowing.  Do 
not  inject  more  than  5  milliliters  per 
lite  intramuscularly. 

(c)  Do  not  use  for  more  than  4  days. 
Discontinue  use  26  days  before  slaugh- 
ter. 


Effective  date.  This  regulation  is  ef- 
fective March  16.  1979. 

(Sec.  513(t).  83  SUt.  347  (31  U3.C.  3<0b(i))) 

Dated:  March  6.  1979. 

Lism  M.  CuAwroRO. 
Director,  Bureau 
of  Veterinary  Medicine. 
[7R  Doc.  79-7SS0  PUed  3-15-79: 8:45  ami 
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FAIT  524— OfHTHALMIC  AND  TOPI- 
CAL DOSAGE  FOtM  NEW  ANIMAL 
D«U6S  NOT  SUBJECT  TO  CERTIFI- 
CATION 

Fluni«thosen«,  Neomycin  Sulfate,  and 
Potymyxifi  ft  SuHota 

AOENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  The  animal  drug  regula- 
tions are  amended  to  codify  a  previ- 
ously approved  new  animal  drug  appli- 
cation (NADA)  held  by  Syntex  Labo- 
ratories. Inc.,  providing  for  safe  and 
effective  use  of  an  antibacterial  and 
anti-inflammatory  ophthalmic  solu- 
tion in  dogs  and  cats. 

EFFECTIVE  DATE:  March  16,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donald  A.  Gable.  Biireau  of  Veteri- 
nary Medicine  (HFV-114).  Food  and 
Drug  Administration.  Department  of 
Health,  Education,  and  Welfare, 
5600  Fishers  Lane.  Rockville,  KfD 
20857.  301-443-4313. 

SUPPLEMENTARY  INFORMATION: 
Syntex  Laboratories,  Inc..  3401  Hill- 
view  Dr.,  Palo  Alto.  CA  94304.  is  spon- 
sor of  an  NADA  ( 38-801 V)  providing 
for  use  of  an  ophthalmic  solution  con- 
taining flumethasone.  neomycin  sul- 
fate,   and    polymyxin    B   sulfate    for 
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treatment  of  dogs  and  cats.  The  firm 
currently  holds  approval  (NADA  47- 
72SV)  for  a  formulation  containing  hy- 
droxypropyl  methylcellulose  in  addi- 
tion to  these  three  active  ingredients. 
Its  Indications  are  the  same  as  for 
NADA  38-80 IV.  except  that  its  use  is 
limited  to  dogs. 

The  application  ( 3^-801  V)  was  origi- 
nally approved  July  10.  1969.  However, 
the  approval  was  not  published  at  that 
time.  The  regulations  are  amended  to 
reflect  approval  of  the  application. 

Codification  of  a  previously  tip- 
proved  NADA  does  not  constitute  reaf- 
firmation of  the  drug's  safety  and  ef- 
fectiveness. Since  this  application  was 
approved  prior  to  July  1.  1975.  a  sum- 
mary of  safety  and  effectiveness  .data 
and  information  submitted  in  accord- 
ance with  5  514.11(e)(2KU)  (21  CFR 
514.11(eK2KU))  to  support  this  appli- 
cation is  not  required. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(1).  82 
SUt.  347  (21  U.S.C.  360b(i)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Pood  and  Drugs  (21  CFR 
5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83).  9  524.960  is  revised  to  read 
as  follows: 

f  524.960  Flumethasone,  neomycin  ralfatc. 
and  polymTxin  B  sulfate  ophthalmic 
■dutions. 

(a)  Specifications.  E^ach  milliliter  of 
ophthalmic  preparation  contains  0.10 
milligram  flumethasone.  5.0  milli- 
grams neomycin  sulfate  (3.5  milli- 
grams neomycin  base),  and  10,000 
units  of  polymyxin  B  sulfate,  with  or 
without  hydroxypropyl  methylcellu- 
lose. 

(b)  Sponsor.  See  No.  000033  in 
i  510.600(c)  of  this  chapter. 

(c)  ConditUms  of  use— <1)  Amount— 
(i)  Preparation  containing  hydroxy- 
propyl  methylcellulose.  Dogs:  1  to  2 
drops  per  eye,  every  6  hours. 

(11)  Preparation  without  hydroxy- 
proply  methylcellulose.  Dogs  and  cats: 
2  to  3  drops  per  eye.  every  4  hours. 

(2)  Indications  for  use.  Treatment  of 
the  Inflaunmation.  edema,  and  second- 
ary bacterial  Infections  associated 
with  topical  ophthalmological  condi- 
tions of  the  eye  such  as  corneal  inju- 
ries, incipient  pannus.  superficial  kera- 
titis, conjimctivitis,  acute  nongranulo- 
matous anterior  uveitis,  kerato-  con- 
junctivitis, and  blepharitis. 

(3)  Limitations,  (i)  In  treating  oph- 
thalmological conditions  associated 
with  bacterial  infections,  the  drug  is 
contraindicated  in  those  cases  in 
which  microorganisms  are  not  sviscep- 
tible  to  the  antibiotics  incorporated  in 
the  drug. 

(ii)  The  drug  is  contraindicated  in  in- 
fectious tuberculous  lesions  of  the  eye. 
early  acute  stages  of  viral  diseases  of 
the   cornea  and  conjunctiva,   herpes 


simplex  lesions  of  the  eye,  and  fungal 
infections  of  the  conjunctiva  and  eye- 
lids. 

(ill)  The  usual  precautions  and  con- 
traindications for  corticosteroids  and 
adrenocorticoids  are  applicable  with 
this  drug.  Corticosteroids  may  inhibit 
essential  inflammatory  responses  in- 
trinsic to  the  fundamental  healing 
mechanism.  Adrenocorticoid  com- 
pounds have  been  reported  to  cause  an 
increase  in  intraocular  pressure.  Intra- 
ocular pressure  should  be  checked  fre- 
quently. Ocular  reexaminations 
should  be  made  at  frequent  intervals 
during  long-term  therapy. 

(iv)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  This  regulation  is  ef- 
fective March  16.  1979. 

(Sec.  513(1).  83  SUt.  347  (31  U.S.C.  360b(i)» 

Dated:  March  6.  1979. 

LKSTER  M.  CRAWrORO. 

Director,  Bureau 
of  Veterinary  Medicine, 
[FR  Doc.  79-764S  FUed  3-15-79:  8:45  am] 
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PART  55S— NEW  ANIMAL  DtUGS 
FOR  USE  IN  ANIMAL  FEEDS 

Lavamiftola  Hydrochlerid* 

AQFUCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  This  document  amends 
the  animal  drug  regulations  to  reflect 
the  proper  dosages  of  levamlsole  hy- 
drochloride In  animal  feeds.  The  dds- 
ages  were  inadvertently  amended 
during  the  1975  recodification  of  th^ 
regulations. 

EFFECTIVE  DATE:  March  16. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  S.  Brigham,  Bureau  of  Vet- 
erinary Medicine  (HFV-238).  Food 
and  Drug  Administration.  Depart- 
ment of  Health,  Education,  and  Wel- 
fare, 5600  Fishers  Lane,  Rockville, 
MD  20857,  301-443-6243. 

SUPPLEMENTARY  INFORMATION: 
The  regulation  concerning  use  of  leva- 
misole  hydrochloride  in  animal  feeds 
(21  CFR  558.315)  reflects  the  approval 
of  new  animal  drug  applications  44- 
015V  and  45-455V.  These  approvals 
concern  use  of  the  drug  in  cattle  and 
swtne  for  treatment  of  certain  hel- 
minth Infections.  The  approved  dosage 
is  0.36  to  3.6  grams  of  levamlsole  per 
pound  of  feed  (0.08  to  0.8  percent)  for 
cattle  and  0.36  grams/pound  (0.08  per- 
cent) for  swine.  With  publication  of 
the  recodification  of  the  animal  drug 
regulations  in  the  Federal  Rbcistkr  of 


March  27,  1975  (40  FR  13802).  the 
dosage  was  inadvertently  amended  to 
read  grams  per  ton.  This  documient 
reestablishes  the  proper  dosages. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sec.  512(1),  82 
SUt.  347  (21  U.S.C.  360b(i)))  and 
under  authority  delegated  to  the  Com- 
missioner of  Pood  and  Drugs  (21  CFR 
5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83),  S  558.315  Levamisole  hydro- 
chloride ieQuivalent)  is  amended  by  re- 
vising the  headings  of  paragn^hs 
(gKlKl)  and  (gH2)(i)  to  read  "Amount 
per  j>ouruL  " 

Effective  date.  This  regulation  is  ef- 
fective March  16,  1979. 

(Sec  513(1),  83  SUt.  347  (31  n.S.C.  360b(i))) 

Dated:  March  6. 1979. 

Lester  M.  C^rawtord. 
Director,  Bureau 
of  Veterinary  Medicine. 
(FR  Doc.  7»-7«46  Filed  3-15-79;  8:45  ami 
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THI*  26— Infamal  R«v«nu« 

CHAPTER  I— INTERNAL  REVENUE 
SERVICE,  DEPARTMENT  OF  THE 
TREASURY 

StMCHAPTEl  A— INCOMf  TAX 

rrj>.  76011 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  ftEGINNING  AFTER  DECEM- 
BER 31,  1953 

Intoratt  R*l<it«d  to  Exompf-lntaratt 
Dividands 

AOENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides 
final  regulations  concerning  interest 
related  to  exempt-interest  dividends. 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1976. 
The  regulations  provide  the  public 
with  guidance  needed  for  compliance 
with  that  Act  and  affect  cerUin  tax- 
payers who  own  shares  of  stock  of  cer- 
tain regulated  investment  companies. 

DATE:  The  regulations  are  effective 
for  taxable  years  beginning  after  De- 
cember 31, 1975. 

FOR  FURTHER  INFORMATION 
CONTACT: 

BenedetU  A.  Kissel  of  the  Legisla- 
tion and  Regulations  Division,  Office 
of  the  Chief  Counsel.  Internal  Reve- 
nue Service.  1111  Constitution 
Avenue.  NW..  Washington.  D.C. 
20224.  Attention:  CC:LR:T  (202-566- 
4454.  not  a  toll-free  number). 
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SUPPLEMENTARY  INFORMATION: 

Backcround 

On  July  28,  1978,  the  Federal  Regis- 
ter published  proposed  regulations 
under  section  265  of  the  Internal  Rev- 
enue Code  of  1954  (43  FR  32823).  The 
regulations  were  proposed  to  conform 
the  Income  Tax  Regiilatlons  (26  CFR 
Part  1)  to  section  2137(e)  of  the  Tax 
Reform  Act  of  1976  (90  SUt.  1931).  No 
public  hearing  was  requested  and  none 
was  held.  After  consideration  of  all 
comments  regarding  the  proposed  reg- 
ulations, the  regulations  are  adopted 
as  revised  by  this  Treasury  decision. 

Description  or  Regulations 

The  Tax  Reform  Act  of  1976  added  a 
new  paragraph  (4)  to  section  265.  This 
new  paragraph  denies  the  taxpayer  a 
deduction  for  interest  on  indebtedness 
incurred  or  continued  to  purchase  or 
carry  shares  of  stock  of  a  regulated  in- 
vestment company  that  distributes 
exempt-interest  dividends  during  the 
taxpayer's  taxable  year. 

The  proposed  regulations  disallow  a 
deduction  for  all  of  the  interest  that 
relates  to  exempt-interest  dividends.  If 
the  regulated  investment  company  dis- 
tributes both  taxable  and  exempt-in- 
terest dividends  to  the  shareholder 
during  the  shareholder's  taxable  year 
only  a  portion  of  the  interest  relates 
to  exempt-interest  dividends. 

This  Treasury  decision  makes  minor 
changes  and  clarifies  the  provisions  of 
the  regulations  as  proposed. 

Drafting  Inforhation 

The  principal  author  of  these  regu- 
lations is  BenedetU  A.  Kissel  of  the 
Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Inter- 
nal Revenue  Service.  However  person- 
nel from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury  IDepart- 
ment  participated  in  developing  the 
regulations  both  on  matters  of  sub- 
stance and  style. 

Adoption  op  Amendments  to  thb 
Rbcxtlation? 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

The  following  new  section  is  added 
immediately  after  9 1.265-2: 

91.265-3    Nondeductlbility  of  interest  re- 
lating to  exempt-interest  dividends. 

(a)  In  oeneraL  No  deduction  is  al- 
lowed to  a  shareholder  of  a  regulated 
investment  company  for  interest  on  in- 
debtedness that  relates  to  exempt-in- 
terest dividends  distributed  by  the 
company  to  the  shareholder  during 
the  shareholder's  taxable  year. 

(b)  Interest  relating  to  exempt-inter- 
est dividends.  (1)  All  or  a  portion  of 
the  interest  on  an  indebtedness  relates 
to  exempt-interest  dividends  if  the  in- 
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debtedness  is  either  incurred  or  con- 
tinued to  purchase  or  carry  shares  of 
stock  of  a  regulated  investment  com- 
pany that  distributes  exempt-interest 
dividends  (as  defined  in  section 
852(bH6)  of  the  Code)  to  the  holder  of 
the  shares  during  the  shareholder's 
taxable  year. 

(2)  To  determine  the  amount  of  in- 
terest that  relates  to  the  exempt-inter- 
est dividends  the  total  amount  of  in- 
terest paid  or  accrued  on  the  indebted- 
ness is  multiplied  by  a  fraction.  The 
numerator  of  the  fraction  is  the 
amount  of  exempt-interest  dividends 
received  by  the  shareholder.  The  de- 
nominator of  the  fraction  is  the  sum 
of  the  exempt-interest  dividends  and 
taxable  dividends  received  by  the 
shareholder  (excluding  capital  gain 
dividends  received  by  the  shareholder 
and  capital  gains  required  to  be  includ- 
ed in  the  shareholder's  compuUtion  of 
long-term  capital  gains  under  section 
852(b)(3KD)). 

(Sec.  7805,  Internal  Revenue  Code  of  1954 
(68A  SUt.  917;  36  U.S.C.  7805).) 

Jerome  Kurtz, 
Commissioner  of        ' 
Internal  Revenue. 

Approved:  March  1, 1979. 

Donald  C.  Lubick, 
Assistant  Secretary 
of  the  Treasury. 
[FR  Doc.  79-8083  Filed  3-15-79:  8:45  ami 
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THI*  32 — National  Dafanta 

CHAPTER  I— OFFICE  OF  THE 
SECRETARY 

[DOD  DlrecUve  5300.1] 

PART  159— DOD  INFORMATION 
SECURITY  PROGRAM 

Final  Rula;  Cerroction 

AOENCY:  Office  of  the  Secretary  of 
Defense. 

ACTION:  Correction  of  Final  Rule. 

SUMMARY:  In  PR  Doc.  79-7096  ap- 
pearing In  the  Federal  Register  on 
March  8.  1979  (44  PR  12669).  an  error 
was  made  in  the  7th  line  under  SUP- 
PLEMENTARY INPORMA-nON. 
The  cited  DOD  Directive  5000.1 
should  read:  S200.L 

FOR  FURTHER  INFORMATION 
CONTACT: 

Margaret  Healy,  Federal  Register  Li- 
aison   Officer,    Washington    Head- 
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quarters  Services.  Washlncton.  D.C.. 
(202)  697-4111. 

H.  E.  LoroAHL, 
Deputy    Director,     Correspond- 
ence and  Directives,  Washing- 
ton HeadQvarters  Services,  De- 
partment of  Defense. 

March  12.  1979. 

[FR  Doc.  79-MlS  PUed  3-15-79;  8:45  un] 
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THto  38 — Psnsiens,  Bonus**,  and 
V«t«ran«'  l«li«f 

CHAPTER  I— VETERANS 
ADMINISTRATION 

PART  36— LOAN  GUARANTY 

lncr«os«  in  th«  Maximum  AJIewaMa 
Sofup  Oiargas  Which  May  tm  In- 
ckidod  in  Mm  MobUa  Hom«  Loan; 
Amondmont  to  Roloaso  of  UobiHty 
Provisions  for  Mobilo  Homo  Loons 

AGENCY:  Veterans'  Administration. 

ACTION:  Final  regulations. 

SUMMARY:  The  VA  (Veterans'  Ad- 
ministration) Is  amending  its  regula- 
tions to  increase  the  allowable  setup 
charges  payable  by  a  veteran  and 
which  may  be  included  in  the  loan 
amount  for  the  purchase  of  a  new 
mobile  home.  The  increase  in  the 
setup  fees  is  necessary  because  of  the 
increased  costs  of  both  labor  and  ma- 
terials used  to  place  a  mobile  home  on 
a  lot.  The  Increase  in  the  allowable 
setup  fees  should  generate  greater 
participation  in  the  VA  mobile  home 
program  by  veterans,  lenders,  and 
mobile  home  dealers. 

The  VA  also  is  amending  its  regula- 
tions concerning  release  of  liability. 
The  amendment  is  necessary  to  make 
the  release  of  liability  provisions  for 
mobile  home  loans  uniform  with  the 
present  release  of  liability  provisions 
in  effect  for  guaranteed  and  direct 
home  loans. 

EFFECTIVE  DATE:  Biarch  9,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Iffr.  George  D.  Moerman.  Assistant 
Director  for  Loan  Policy  (264).  Loan 
Guaranty  Service,  Veterans'  Admin- 
istration. Washington.  D.C.  20420. 
202-389-3042. 


SUPPLEMENTARY  INFORMATION: 
On  September  7.  1978.  the  VA  pub- 
lished for  comment  in  the  Fkdkral 
Recistkr  (43  FR  39833)  two  proposed 
amendments  to  the  mobile  home  regu- 
lations. The  first  amendment  proposed 
an  Increase  In  the  maximiun  allowable 
setup  fees,  and  the  second  amendment 
proposed  a  change  to  the  release  of  11- 
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ability  provisions.  The  VA  received  37 
comments  concerning  these  proposals. 
All  comments  were  favorable. 

Section  36.4232(dK2)  is  amended  to 
Increase  the  maximum  allowable  setup 
charges  which  may  be  Included  in  the 
loan  amount  for  a  VA  mobile  home 
loan.  The  new  VA  maximums  for  al- 
lowable setup  fees  are  $400  for  a  new 
single-wide  mobile  home  and  $800  for 
a  new  double-wide  or  larger  mobile 
home.  "Setup"  Is  the  cost  of  transport- 
ing a  mobile  home  from  the  dealer's 
lot  to  the  veteran's  home  site  and  the 
cost  of  labor  and  materials  necessary 
to  properly  install  a  mobile  home  on  a 
lot.  If  a  dealer  charges  more  than  the 
VA  maximum  fee  for  setup,  the 
amount  above  the  VA  maximum  must 
be  paid  in  cash  by  the  veteran.  In 
recent  years  the  cost  of  both  labor  and 
materials  to  properly  install  a  mobile 
home  on  a  suitable  lot  have  greatly  in- 
creased. The  increased  costs  of  proper 
mobile  home  setup  in  many  instances 
have  exceeded  the  former  maximum 
allowable  setup  fees  ($200  for  single- 
wide.  $400  for  double-wide),  requiring 
the  veteran  to  pay  the  extra  cost  of 
mobile  home  setup  from  his  or  her 
cash  resources.  The  adoption  of  this 
regulatory  amendment  increasing  the 
maximum  setup  fees  which  may  be  in- 
cluded in  the  VA  loan  amount  will 
most  likely  assist  veterans,  particular- 
ly lower  income  veterans,  to  be  able  to 
afford  mobile  home  housing. 

The  VA  received  37  comments  which 
strongly  endorsed  the  increase  in  the 
allowable  setup  fees.  Some  of  the  com- 
mentators felt  that  the  setup  fees 
should  be  increased  to  between  $500  to 
$800  for  single-wide  mobile  homes  and 
$1,000  to  $1,200  for  double-wide  mobUe 
homes.  It  is  our  belief  that  the  new 
maximums  will  cover  the  expenses  of 
the  average  setup  of  a  single-wide  or 
double-wide  mobile  home  and  that  no 
further  increase  Is  warranted  at  this 
time.  One  commentator  suggested 
that  VA  establish  different  maximum 
setup  fees  in  each  major  region  of  the 
country.  Another  commentator  sug- 
gested that  VA  automatically  increase 
(or  decrease)  the  maximum  setup  fees 
based  upon  a  recognized  cost-of-living 
index.  Although  both  Ideas  have 
merit,  the  VA  Is  opposed  to  establish- 
ing fees  on  a  regional  basis  because  it 
would  unduly  complicate  the  VA  loan 
giiaranty  program.  We  also  believe 
that  tying  setup  fees  or  other  allow- 
able fees  or  charges  to  a  cost-of-living 
index  could  be  Inflationary  and  might 
exceed  the  President's  antl-inflatlon 
guidelines. 

VA  also  Is  making  language  changes 
to  9  36.4232(dKl)  for  clarity  and  uni- 
formity and  to  9  36.4232(b)  and  (d)  to 
reflect  the  repeal  of  VA  loan  maxi- 
mums by  the  Veterans'  Housing  Bene- 
fits Act  of  1978  (Pub.  L.  9&-476.  92 
SUt.  1497).  Section  36.4221  is  amended 


to  reflect  current  titles  of  officials  del- 
egated authority  to  exercise  certain 
powers  of  the  Administrator. 

VA  is  amending  S  36.4285  by  adding  a 
new  paragriMjh  (f)  concerning  release 
of  liability.  The  Veterans  Compensa- 
tion and  ReUef  Act  of  1972  (Pub.  L. 
92-328.  86  Stat.  393)  enacted  a  new 
subsection  (b)  to  section  1817  of  title 
38.  United  States  Code.  Section 
1817(b)  prescribes  criteria  for  releas- 
ing an  original  veteran-borrower  from 
personal  liability  to  the  Government 
when  the  default  and  resulting  termi- 
nation of  a  VA  loan  are  caused  by  a 
person  who  assumes  the  original  veter- 
an-borrower's loan.  Similar  regulations 
have  previously  been  In  effect  in  the 
guaranteed  home  loan  program 
(S  36.4323  (g))  and  the  direct  loan  pro- 
gram (9  36.4508(c)).  This  amendment 
places  a  uniform  provision  in  the 
mobile  home  regulations.  All  com- 
ments received  concerning  this  regula- 
tory change  were  favorable  with  no 
comments  received  suggesting  other 
alternatives. 

These  amendments,  therefore,  are 
adopted  under  authority  granted  to 
the  Administrator  by  section  1819(g) 
of  title  38.  United  SUtes  Code. 

Accordingly,  the  proposed  regula- 
tions are  hereby  adopted  and  are  set 
forth  below. 

Approved:  March  9.  1979. 

VLkx.  Cvklmtd, 
Administrator. 

1.  In  936.4221.  paragraph  (b)  is  re- 
vised to  read  as  follows: 

9  36.4221    DelegaUon  of  authority. 


(b)  Designated  positions: 

C%lef  BenefiU  Director. 
Director.  Loan  Guaranty  Service. 
Director.  Regional  Office. 
Director,    Medical    and   Regional    Office 
Onter. 
Director,  VA  Center. 
Loan  Ouaranty  Officer. 
Assistant  Loan  Guaranty  Officer. 

The  authority  hereby  delegated  to 
employees  of  the  positions  designated 
in  this  paragraph  may.  with  the  ap- 
proval of  the  Chief  Benefits  Director, 
be  redelegated. 


2.  In  936.4232.  paragraphs  (b)  and 
(d)  are  revised  to  read  as  follows: 

936.4232    Allowable     feet     and     charges; 
mobile  home  unit. 


(b)  Any  charge  against  the  borrower 
properly  made  under  paragraph  (a)  of 
this  section  may  be  included  in  the 


loan  and  paid  out  of  the  proceeds  of 
the  loan.  (38  U.S.C.  1819(g)) 


(d)  Subject  to  the  limitations  set 
forth  in  this  section,  the  following 
may  be  included  in  the  loan  made  for 
the  purchase  of  a  new  (not  used) 
mobile  home  unit  and  paid  out  of  the 
proceeds  of  the  loan: 

(1)  The  actual  cost  of  transportation 
or  freight  not  to  exceed  $400  for  a 
single-wide  mobile  home  or  $600  for  a 
double-wide  mobile  home: 

(2)  Setup  charges  for  installing  the 
mobile  home  on  site  not  to  exceed 
$400  for  a  single-wide  mobile  home  or 
$800  for  a  double-wide  mobile  home. 
(38  UJS.C.  1819(g)) 

If  the  actual  costs  exceed  the  limita- 
tions in  this  section,  the  veteran  must 
certify  that  any  excess  cost  has  been 
paid  in  cash  from  the  veteran's  own 
resources  without  borrowing. 

3.  Section  36.4285  is  amended  as  fol- 
lows: 

By  deleting  the  word  "his"  and  in- 
serting the  word  "the"  in  the  first  sen- 
tence In  paragn4>h  (a),  by  deletUig  the 
word  "him"  and  Inserting  the  word 
"the  holder"  in  paragn^h  (b).  and  by 
revising  paragraph  (e)  and  adding 
paragrm^h  (f )  as  set  forth  below: 

936.4286    Subrogation  and  indemnity. 


(e)  Whenever  any  veteran  disposes 
of  residential  property  securing  a 
guaranteed  loan  obtained  under  38 
U.S.C.  1819.  the  Administrator,  upon 
application  made  by  such  veteran, 
shall  issue  to  the  veteran  a  release  re- 
lieving him  or  her  of  all  further  liabili- 
ty to  the  Administrator  on  account  of 
such  loan  (including  liability  for  any 
loss  resiilting  from  any  default  of  the 
transferee  or  any  subsequent  purchas- 
er of  such  property)  If  the  Administra- 
tor has  determined,  after  such  investi- 
gation as  the  Administrator  may  deem 
appropriate,  that  there  has  been  com- 
pliance with  the  conditions  prescribed 
in  38  U.8.C.  1817(a).  The  assumption 
of  full  liability  for  repayment  of  the 
loan  by  the  transferee  of  the  property 
must  be  evidenced  by  an  agreement  in 
writing  in  such  form  as  the  Adminis- 
trator may  require.  Release  of  the  vet- 
eran from  liability  to  the  Administra- 
tor will  not  impair  or  otherwise  affect 
the  Administrator's  guaranty  on  the 
loan,  or  the  liability  of  the  veteran  to 
the  holder.  Any  release  of  liability 
granted  to  a  veteran  by  the  Adminis- 
trator shall  inure  to  the  spouse  of 
such  veteran.  The  release  of  the  veter- 
an from  liability  to  the  Administrator 
will  constitute  the  Administrator's 
prior  approval  to  a  release  of  the  vet- 
eran from  liability  on  the  loan  by  the 
holder  thereof.  This  release  will  not 
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result  in  the  veteran  being  entitled  to 
further  loan  benefits  unless  the  re- 
quirements of  9  36.4203  are  met. 

(f)  If.  on  or  after  July  1.  1972.  any 
veteran  disposes  of  residential  proper- 
ty securing  a  guaranteed  loan  obtained 
by  him  or  her  under  38  U.S.C.  1819, 
without  securing  a  release  from  liabili- 
ty with  respect  to  such  loan  under  38 
UJS.C.  1817(a)  and  a  default  subse- 
quently occurs  which  results  in  liabili- 
ty of  the  veteran  to  the  Administrator 
on  account  of  the  loan,  the  Adminis- 
trator may  relieve  the  veteran  of  such 
liability  if  the  Administrator  deter- 
mines that: 

(DA  transferee  either  immediate  or 
remote  is  legally  liable  to  the  Adminis- 
trator for  the  debt  of  the  original  vet- 
eran-borrower established  after  the 
termination  of  the  loan,  and 

(2)  The  original  loan  was  current  at 
the  time  such  transferee  acquired  the 
property,  and 

(3)  The  transferee  who  is  liable  to 
the  Administrator  is  found  to  have 
been  a  satisfactory  credit  risk  at  the 
time  he  or  she  acquired  the  property. 
(38  U.S.C.  1817(b).) 

[FR  Doc.  79-8025  Filed  3-15-79;  8:45  am] 

[1505-4)1-M] 

Titio  39— Postal  Sorvko 

CHAPTER  I— UNITED  STATES  POSTAL 
SERVICE 

PART  955— RULES  OF  PRACTICE 
lEFORE  THE  ROARD  OF  CON- 
TRAa  APPEALS 

Adoption  of  Rulos  Providing  for  Op- 
tional SmoH  Claims  Expoditod  and 
Accolwntad  Procoduros  and  Rulos 


OorrecMon 

In  PR  Doc.  79-7163  i^pearing  at 
page  13013  In  the  issue  for  Friday, 
March  9,  1979.  on  page  13014.  first 
column,  eleventh  line  of  9955.35(bKl). 
"m^pealB"  should  read  "appear". 
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TiMo  47— TolocommunkaHon 

CHAPm  I— FEDERAL 

COMMUNICATIONS  COMMISSION 

[FCC  79-1351 
PART  97— AMATEUR  RADIO  SERVICE 
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Extondinfl  Groco  Poriod  for  Ronowal 
of  on  Expirod  Anratour  Radio  Sorv- 
ico  Oporotor  Liconso 

AGENCY:    Federal    Communications 

Commission. 

ACmON:  Order  (Rulemaking). 

SUMMARY:  The  Amateur  Radio 
Services  rules  are  being  amended  to 
extend  the  grace  period  for  renewal  of 
an  expired  amateur  radio  license  from 
one  year  to  five  years.  At  present,  per- 
sons who  do  not  renew  within  one  year 
of  the  expiration  of  their  license  must 
be  retested  in  telegraphy  and  radio 
theory.  Extension  of  the  grace  period 
will  reduce  the  niunber  of  re-examina- 
tions and/or  requests  for  waiver  of  the 
re-examination  requirement. 

EFFECTIVE  DATE:  March  16.  1979. 

ADDRESSES:  Federal  Communica- 
tions Commission.  Washington,  D.C. 
20554. 

FOR  FURTHER  INPORMA'nON 
CONTACT: 

Mr.    Stephen    J.    Francis,    Private 
Radio  Bureau.  (202-632-7175). 

SUPPLEMENTARY  INPORMA'nON: 

Adopted:  February  28. 1979. 
Released:  March  5, 1979. 

Order.  In  the  Matter  of  Amendment 
of  Part  97  to  extend  grace  period  for 
renewal  of  an  expired  Amateur  Radio 
Service  operator  license. 

1.  The  purpose  of  this  Order  is  to 
amend  Part  97  of  the  Commission's 
rules  to  lengthen  the  "grace"  period 
for  renewal  of  an  expired  amateur 
radio  operator  license.  Section  97.13(d) 
of  the  Commission's  rules  now  states 
that,  "If  a  license  is  allowed  to  expire, 
application  for  renewal  may  be  made 
d\iring  a  period  of  grace  of  one  year 
after  the  expiration  date.  During  this 
one  year  period  of  grace,  an  expired  li- 
cense Is  not  valid." 

2.  Applicants  who  allow  the  one  year 
period  of  grace  to  expire  must  normal- 
ly be  reexamined  to  demonstrate  again 
-their  qualifications  to  be  amateur 
radlo  operators.  The  Commission, 
however,  receives  many  requests  for 
waivers  of  997.13(d)  from  applicants, 
who,  for  various  reasons,  have  unk- 
nowing permitted  their  licenses  to 
Isiptie  beyond  the  one  year  period  of 
grace. 

3.  In  considering  whether  or  not  to 
grant  waivers  of  997.13(d).  the  Com- 
mission evaluates  the  cimmistances 
surrounding  the  non-renewal  of  these 
licenses.  The  rule  is  waived  in  cases 
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when  ( 1 )  cinnimstances  beyond  the  li- 
censee's  control,  such  as  a  physical  dis- 
ability or  a  death  of  a  doie  family 
member  prevent  the  licensee  from 
filing  a  timely  application  and  (2)  the 
period  since  expiration  of  the  "grace 
period"  has  been  of  brief  duration. 
When  a  waiver  is  granted,  the  Com- 
mission presimies  the  applicant  is  still 
fully  qualified,  to  operate  an  amateur 
station. 

4.  It  is  evident  from  experience 
gained  in  processing  several  hundred 
requests  for  waivers  In  recent  years 
that  the  overwhelming  majority  of  re- 
quests result  In  waivers.  For  this 
reason,  the  Commission  is  amending 
9  97.13(d)  to  change  the  period  of 
grace  from  one  to  five  years.  The  Com- 
mission concludes  that  the  five-year 
period  is  one  in  which  it  is  reasonable 
to  presume  that  the  licensee  will 
remain  f\illy  qualified.  While  there  is 
no  clear  denuut»tlon,  we  believe  that 
an  extension  of  this  period  beyond  the 
equivalent  of  one  additional  license 
term  is  unwarranted. 

5.  The  rule  amendment  will  reduce 
Commission  workload  in  two  ways:  (1) 
The  Commission  will  receive  fewer  re- 
quests for  waivers,  each  of  which  now 
require  individual  attention  and  han- 
dling: and  (2)  the  Commission  will  ad- 
minister fewer  second  examinations  to 
ex-licensees  who  failed  to  renew  their 
licenses  within  the  "grace  period". 

6.  Authority  for  these  amendments 
Is  contained  in  Sections  4(1)  and  303  of 
the  Communications  Act  of  1934,  as 
amended.  The  Commission  finds,  that 
for  good  cause  the  prior  notice  and 
public  procedure  provisions  of  the  Ad- 
ministrative Procedure  Act  (5  DJ8.C. 
553)  are  unnecessary  because  the  Com- 
mission believes  that  there  would  be 
no  objection  to  the  relief  from  previ- 
ously imposed  restrictions.  Early  adop- 
tion would  simplify  application  filing 
requirements,  accelerate  the  speed  for 
processing  applications,  and  reduce 
delay  in  eliminating  restrictions. 

7.  It  is  ordered.  That  effective  March 
16.  1979.  Part  97  of  the  Commission's 
niles  and  regulations  is  amended  as 
set  forth  below. 

(Sees.  4.  303.  48  SUt..  is  amended.  lOM. 
lA3:  (47  U.S.C.  154.  303)) 

PCDKSAL  COMMTTinCATIOIlS 

commissioh, 
William  Tricaiuco. 

Secretary. 

Part  97  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  In  {97.13  paragraph  (d)  is  revised 
to  read  as  follows: 

I  f7.13    Renewal  or  NMMUfkaUofi  of  opera- 
tor Uceasc. 
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(d)  If  a  license  is  allowed  to  expire, 
application  for  renewal  may  be  made 
during  a  period  of  grace  of  five  years 
after  the  expiration  date.  During  this 
five  year  period  of  grace,  an  expired  li- 
cense Is  not  valid.  A  license  renewed 
during  the  grace  period  will  be  dated 
currently  and  will  not  be  backdated  to 
the  date  of  its  expiration.  Application 
for  renewal  shall  be  submitted  on  FCC 
Form  610  and  shall  be  accompanied  by 
the  applicant's  expired  license. 


[FR  Doc  79-«017  Filed  S-1&-79:  8:45  ^m] 
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TM«  49 — Trantperfcrtlefi 

CHAPTCR  X— INTERSTATE 
COMMERCE  COMMISSION 

sutCMATTHt  t— ftAcna  AND  piocawti 

PART  1125— STANDARDS  FOR  DETER- 
MINING RAIL  SERVICE  CONTINU- 
ATION SUBSIDIES 

North«ast-Midw«tt  Rsgien  of  th« 
Unitad  Sta««s;  lni*rpr«tation  of 
Standard* 

AQESCY:  Rail  Services  Planning 
Office,  Interstate  Commerce  Commis- 
sion. 

ACTION:  Publication  of  Interpreta- 
tion Number  4. 

SUMMARY:  Conrall  requested  an  in- 
terpretation of  91125.1(d),  of  the  Re- 
gional Subsidy  Standards,  regarding 
cost  ovemins  that  exceed  the  15  per- 
cent overrun  provision  when  they 
occur  in  the  final  subsidy  year.  This 
interpretation  is  being  issued  pursuant 
to  9  1125.4(c)  of  these  regulations. 

FOR  FURTHER  INFORMA*nON 
CONTACT 

James  Wells,  Chief,  Cost  Evaluation 
Branch,  Rail  Services  Planning 
Office,  202-254-7552. 

iHmPRKTATIOH  NO.  4 
UAMCa  14.  10T* 

On  February  5.  1979.  the  Consoli- 
dated Rail  Corporation  (Conrall)  re- 
quested the  Rail  Services  Planning 
Office  (Office)  to  Interpret  9  1125.1(d) 
of  the  regulations.  This  interpretation 
is  Issued  in  response  to  the  request. 

The  Commonwealth  of  Virginia  and 
the  Accomack-Northhampton  Trans- 
portation District  filed  replys  to  Con- 
rail's  request.  A  subsequent  letter  was 
then  sent  to  the  Office,  dated  Febru- 
ary 28,  1979.  by  Conrall  which  further 
clarified  its  position  on  issues  was 
there  tangent  to  the  primary  concern 


of  their  request.  The  main  issue  con^ 
coming  Conrall  is  the  resolution  of 
cost  overruns  that  exceed  the  15  per- 
cent provisions  of  the  regulations  In 
the  final  subsidy  period.  When  the 
subsidized  service  was  operated,  be- 
tween April  1.  1976  and  March  SI. 
1977.  9  1125.1(d)  governed  the  issue. 

Conrall  states  that  {  1125.1(d)  of  the 
regulations  does  not  cover  the  situa- 
tion when  a  cost  ovemm  in  excess  of 
15  percent  occurs  In  the  final  subsidy 
year.  It  Is  Conrall's  position  that 
whether  or  not  notice  Is  given  within 
the  10-month  period  specified  in  the 
regulations,  the  operator  should  be 
able  to  recover  all  costs  Incurred  in  the 
provision  of  service.  Conrall  states 
that  allowing  all  costs  In  excess  of  15 
percent  to  be  added  to  the  subsequent 
year's  subsidy  does  not  apply  when  an 
overrun  occurs  in  the  final  subsidy 
period. 

The  issue  of  cost  overruns  was  first 
included  in  the  regulations  on  January 
8.  1975  (40  FR  1631)  when  9  1125.1  was 
amended  by  adding  subsection  (c).  The 
reasoning  behind  this  amendment  was 
sUted  by  the  Office  (40  FR  1625)  as 
follows: 

The  amended  atandards  will  place  a  15 
percent  upward  ceiling  to  the  end-of-year 
adjiistment.  which  will  tend  to  act  as  an  in- 
centive to  the  railroad  to  keep  costs  within 
the  estimated  level.  It  will  also  provide  a 
maximum  level  of  payment  for  a  Klven  sub- 
sidy year,  thus  eliminating  the  open-end  as- 
pects of  the  agreement.  Treating  the  re- 
mainder of  the  adjustment  as  a  subsequent 
year  cost  will  allow  the  railroad  to  recoup 
its  legitimate  reimbursement  If  the  :\gree- 
ment  is  continued  and  allow  the  substdlzer  a 
chance  to  reconsider  his  subsidy  decision  in 
the  light  of  a  new  estimated  level  of  pay- 
ment. If  the  agreement  Is  not  continued,  the 
railroad  would  lose  the  amount  of  the  carry- 
over but  would  be  relieved  of  the  duty  to 
continue  servloe. 

Section  1125.1(c)  was  amended  on 
March  28.  1975  (40  FR  14189)  to  in- 
clude the  10  month  notification  provi- 
sion that  would  insure  payment  to  the 
operator  If  a  cost  ovemm  occurred 
that  exceeded  15  percent. 

The  basis  for  this  change  was  ex- 
plained by  the  Office  in  the  notice  (40 
FR  14187)  as  follows: 

While  the  Office  continues  to  see  advan- 
tages In  establishing  a  celling  to  the  subsidy 
payment  for  a  given  year,  the  arguments  to 
the  contrary  have  some  merit.  The  fact  that 
the  New  England  Regional  CommiHlon. 
representing  six  New  England  States,  favors 
modifying  the  rule  indicates  that  the  neces- 
sity for  a  fixed  ceUlng  is  not  as  Important  as 
the  Office  originally  believed  it  to  be.  Ac- 
cordingly, the  standards  will  be  modified  to 
require  a  carryover  only  If  the  operator  falls 
to  notify  the  subsldlzer  of  the  fact  In  one  of 
the  first  three  quarterly  Financial  Status 
ReporU  required  under  1 1126.8(f)  or  tf  the 
increase  results  from  an  expense  preap- 
[ffoved  by  the  subsldiaer.  This  modlflcatlaa 
will  assure  that  the  subskttier  is  kept  In- 
formed of  the  financial  status  of  the  line 
and  will  provide  timely  Information  either 


to  secure  the  additional  funds  or  to  mini- 
mize the  losses.  It  will  also  provide  a  means 
to  cover  expenses  that  were  not  anticipated 
but  which  both  parties  agree  are  necessary 
to  the  continued  operation  of  the  line. 

This  provision  of  the  Standards  was 
included  in  91125.1(d)  on  March  26. 
1976  (41  FR  12838)  and  subsequently 
changed  to  9  1125.5(b)  (43  FR  1695)  on 
January  11.  1978.  when  the  Standards 
were  reissued  to  correspond  to  the 
ICC's  revised  accounting  system. 

The  Office  feels  that  the  bases  for 
the  Inclusion  of  this  provision  in  its 
original  form  and  the  subsequent 
amendment  allowing  payment  if 
notice  is  given  to  the  subsldizer  are 
still  valid.  Although  the  regulations 
are  silent  on  the  point  raised  by  Con- 
raU.  the  Office's  discussions  in  prior 
proceedings  regarding  this  issue  plain- 
ly point  out  that  the  operator  will 
bear  any  cost  ovemm  that  exceeds  15 
percent  if  there  is  no  notification 
given  the  subsldizer.  The  fairness  of 
this  provision  is  that  the  ten  month 
notification  period  should  be  suffi- 
cient time  for  the  operator  to  recog- 
nize and  notify  the  subsldizer  of  a  po- 
tential overrun.  This  Is  especially  true 
when  one  considers  that  the  subsldizer 
only  needs  to  be  notified  of  the  fact 
that  an  ovemm  will  occur  and  no  spe- 
cific cost  information  or  details  are  re- 
quired. 

H.  O.  HOMMi.  Jr.. 
Secretary. 

[FR  Doc.  7tMM>93  FDed  »-15-7»:  8:45  am] 
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TM*  50— WUdttf*  ond  HshariM 

CHATTR  VI— nSHERY  CONSERVA- 
TION AND  MANAGEMENT  NA- 
TIONAL OCEAMC  AND  ATMOS- 
PHaiC  ADMINISTRATION  DEPART- 
M0IT  Of  COMMERCE 

PART  «51— ATLANTIC  GROUNDHSH 
FISHERIES 

NoHca  of  HsiMry  OpMiing;  Adfust- 
■Mfit  of  Catch  LiMHatlons;  Corroc- 

.liofi  of  RoQuwtions 

AGENCY:  National  Oceanic  and  At- 
mospheric Administration/Commerce. 

ACTION:  Notice  of  fishery  opening 
and  subsequent  annual  closure.  Estab- 
lishment of  catch  limitations.  Correc- 
tion of  Regulation. 

SUMMARY:  This  notice  modifies  the 
noUce  of  February  2.  1979  (44  FR 
6732)  which  closed  several  Atlantic 
groundflsh  fisheries.  These  fisheries 
are  reopened  with  new  catch  limita- 
tions. These  include  cod  and  haddock 
in  the  Gulf  of  Maine  for  the  61-125 
GRT  vessel  class  and  the  haddock 


RULES  AND  REGULATIONS 

fishery  in  the  Gulf  of  Maine  for  the  0- 
60  GRT  vessel  class.  The  yellowtall 
flounder  fishery  west  of  69*  W.  longi- 
tude is  reopened  with  reduced  catch 
limitations  imtil  April  28.  1979.  when 
the  annual  optimum  yielcl.  less  expect- 
ed incidental  catch,  is  expected  to  be 
caught.  This  notice  also  corrects  an 
error  \n  the  regulations  Implementing 
the  fishery  management  plan  for  At- 
lantic groundflsh  which  provided  that 
these  closures  were  required  by  the  * 
plan. 

DATES:  Except  for  the  annual  closure 
of  the  yellowtall  flounder  fishery  west 
of  69*  W.  longitude  which  will  occur  to 
0001  hours  EST.  April  28.  1979.  all 
other  actions  described  in  this  notice 
are  effective  at  0001  hours  EST. 
&£arch  13,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Dr.  Robert  H.  Hanks.  Acting  Region- 
al Director.  Northeast  Region,  Na- 
tional Marine  Fisheries  Service.  Fed- 
eral Building,  14  Elm  Street.  Glou- 
cester. Massachusetts  01930.  Tele- 
phone: (617)  281-3600. 

SUPPLEBCENTARY  INFORMATION: 
On  February  2.  1979,  the  Assistant  Ad- 
ministrator for  Fisheries  (Assistant 
Administrator)  t(x>k  several  actions 
under  regulations  implementing  the 
fishery  management  plan  (FMP)  for 
Atlantic  groimdfish  developed  by  the 
New  England  Fishery  Bfanagement 
Coimcll  (Council)  (44  FR  885).  The  sa- 
lient principle  of  that  FMP  was  to 
spread  fishing  effort  and  the  resulting 
harvest  of  groimdfish  over  a  12-month 
period.  The  mechanism  for  controlling 
the  harvest  was  a  system  of  quarterly 
incremental  allocations  which  ap- 
peared  in  the  regulations.  Adjust- 
ments in  the  harvest  levels  were  made 
in  accordance  with  the  previous  quar- 
terly harvests.  If  the  previous  quarter- 
ly allocation  was  exceeded,  the  regula- 
tions Imposed  additional  restrictions  in 
the  next  succeeding  quarter.  In  some 
cases,  the  regulations  required  a  tem- 
porary closure  of  the  fishery. 

The  Coimcll  has  explained  that  the 
quarterly  allocations  were  merely  in- 
tended to  serve  as  guideposts.  There 
was  no  Intention  that  quarterly  over- 
run automatically  required  temporary 
closures.  Section  651.24(c)  of  the  regu- 
lations Implementing  the  plan,  howev- 
er, presently  reads  in  relevant  part. 
"The  Assistant  Administrator  shall,  by 
publication  •  •  •"  impose  closures 
when  quarterly  quotas  are  reached. 
This  notice  corrects  this  error  by 
changing  the  term  "shall"  to  "may"  to 
reflect  the  original  intent  of  the  Coun- 
clL 

At  its  February  meeting,  the  Council 
asked  the  Assistant  Administrator  to 
rescind  the  closures  which  had  Just 
taken  effect.  The  Council  pointed  out 
that  the  trip  limitations  should  be  ad- 
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Justed  to  keep  cumulative  catches  in 
line  with  the  quarterly  allocations. 
The  Council  also  pointed  out  that 
while  quarterly  allocations  may  be  ex- 
ceeded, annual  optimum  yields  must 
not  be  exceeded. 

The  Council,  at  a  special  meeting  on 
February  16,  again  considered  the 
Impact  of  the  recent  extended  closures 
in  the  New  England  groimdfish  fish- 
ery. At  that  time,  as  on  Its  previous 
meeting,  it  heard  considerable  public 
testimony  concerning  the  s(x:ial  and 
economic  problems  created  by  the  clo- 
sures. 

It  became  obvious  to  the  Council 
during  the  testimony  that  the  yellow- 
tail  closure  has  a  serious  impact  upon 
the  small  class  of  vessels  which  have 
no  alternative  species  of  fish  at  this 
time  of  year.  This  impact,  of  course, 
will  carry  over  into  processing  and 
support  services  within  the  industry. 
It  was  the  consensus  of  public  testimo- 
ny at  two  Council  meetings  that  the 
yellowtall  fishery  should  remain  open 
at  this  time  of  year  under  restrictive 
trip  limitations,  and  that  closures 
should  be  Imposed  as  necessary  later 
in  the  year  when  weather  and  other 
species  present  viable  economic  alter- 
natives to  the  industry. 

The  case  for  rescinding  the  closures 
in  the  Gulf  of  Maine  cod  and  haddcxdt 
fisheries  is  also  compelling,  particular- 
ly in  view  of  the  large  numbers  of  fish- 
ermen and  coastal  communities  In- 
volved. The  Council  has  asked  that  all 
the  fisheries  which  were  closed  on 
February  4  be  reopened  while  the 
Council  considers  an  appropriate 
amendment  to  the  groundflsh  plan, 
which  may  possibly  reduce  the  neces- 
sity for  repeated  closures  of  the  fish- 
ery. 

In  order  to  rescind  the  closures  and 
to  Increase  catch  limitations.  Appen- 
dix B  Is  revised  to  reflect  the  new  trip 
limits.  Cod  and  haddock  in  the  Gulf  of 
Maine  for  the  61-125  GRT  vessel  class 
Is  reopened.  Haddock  In  the  Gulf  of 
Maine  for  the  0-80  GRT  vessel  class  is 
also  reopened.  Both  vessel  classes  will 
have  weekly  limitations  of  2,500 
pounds  each  of  cod  and  haddock.  Yel- 
lowtall floimder  vessels  fishing  west  of 
69*  W.  longitude  are  restricted  to  2.000 
pounds  per  trip  or  per  week,  which- 
ever is  longer.  No  yellowtall  flounder 
vessel  may  land  more  than  5.000 
pounds  of  yellowtall  floimder  regard- 
less of  the  location  of  the  catch.  There 
are  no  overruns  allowed  in  any 
groundflsh  fishery.  Appendix  B.  re- 
vised to  show  the  catch  limitations  In 
effect  as  of  March  13  is  set  out  below. 

Actbokitt:  10  U.S.C.  1801  et  ten. 
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lUlfS  AND  UOUIATIONS 


Signed  St  Washincton.  D.C..  this  the 
12th  day  of  March.  1979. 

Tebkt  L.  Lkitzsll, 
Auialant      Administrator     for 
Fiaheriet,     National     Marine 
Fi*/terlea  Service. 

The  first  sentence  of  f651.24<c)  Is 
amended  In  part  to  read  as  follows: 


IM1J4       ( 


1 


(c)  Notice  of  Closure.  The  Assistant 
Administrator  may.  by  publication  of 
•  •  • 

Appendix  B  to  Part  661  Is  revised  to 
read  as  set  forth  below: 

AppBfotx  B — Catch  LuciTATioiit  (Rsvubb) 
(BfacUire  Mareb  IS.  IVrt] 


Oulfof 


OcoTfwBuik 
•Dd  South 


UmlU  0*«r-  Llmtts  Ow- 
nuM  runa 


Cod  (poun^/WMk) 


9-maaT 

n-m  OUT 
o*«r  iisaRT 

FtaMd 


Harddock  (poundi/1 


0-SSORT 
•1-1»  ORT 


West  of 


I  OUT. 

•1-1»  ORT 

0««rl3S0ItT. 


MM 


•.SM 


'Poundi  p«r  week  or  trip,  whichever  time  period 
I*  looaer.  A  veawl  may  land  no  more  than  t.OOO 
poundi.  even  If  It  flahed  on  both  tklea  of  the  M*  W. 
line.  No  oremina  are  allowed. 

[FR  Doc  7»-79a4  FUed  S-l>-79:  10:13  un] 


[3510-23-M] 

PAIT  653— ATLANTK  HEIRING 

Oosing  Hsh«ry  for  Atlofrtk  H«rrlng  in 
th«  Gulf  of  Main* 

AOENCT:  National  Oceanic  and  At- 
mospheric Administration/Commerce. 

ACTTION:  Notice  closing  the  fishery 
for  Atlantic  herring  In  the  Oulf  of 
Maine. 

SUMMARY:  This  notice  closes  the 
fishery  for  Atlantic  herring  in  the 
Oulf  of  Maine,  effective  March  15. 
1979.  The  fishery  is  being  closed  be- 


cause it  has  been  determined  that  the 
winter/spring  quota  has  already  been 
caught.  Allowable  incidental  catches 
of  Atlantic  herring  for  fishermen  fish- 
ing for  maclLerel  are  set  forth  in  the 
supplementary  Information. 

EFFECTIVE  DATE:  This  action  is  ef- 
fecUve  as  of  12:01  ajn.  BCarch  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  Robert  T.  Hanks,  Acting  Region- 
al Director.  Northeast  Region.  Na- 
tional Marine  Fisheries  Service,  Fed- 
eral Building.  14  Elm  Street.  Glou- 
cester, Massachusetts  01930:  Tele- 
phone (617)  261-3600. 

SUPPLEMENTARY  INFORMATION: 
Emergency  regulations  governing  fish- 
ing for  Atlantic  herring  were  pub- 
lished on  December  26,  1978  (43  FR 
60474),  and  subsequently  extended. 
These  regulations  implement  the  fish- 
ery management  plan  for  Atlantic  her- 
ring prepared  by  the  New  England 
Fishery  Management  Council  pursu- 
ant to  the  Fishery  Conservation  and 
Management  Act  of  1976.  16  U.S.C. 
1801  et  teq.  The  regulations  establish 
seasonal  catch  quotas  by  area.  When  It 
ts  projected  that  a  quota,  less  an  an- 
ticipated amount  taken  incidentally, 
will  be  caught,  the  Assistant  Adminis- 
trator Issues  a  notice  closing  that  area 
to  fishing  for  Atlantic  herring. 

Statistics  show  that  3,594  metric 
tons  (mt)  of  three-year-old  and  older 
herring  were  taken  from  the  Gulf  of 
Maine  by  Febniary  15.  1979.  The 
winter/spring  quota  (December  1, 
1978-June  30.  1979  for  this  area  is 
4,000  mt.  The  Assistant  Administrator 
has  estimated  that  the  quota  was 
taken  by  March  7,  1979. 

Pursuant  to  50  CFR  653.22(a).  the 
Assistant  Administrator  prohibits  fish- 
ing for  Atlantic  herring  in  the  Oulf  of 
Maine,  effective  March  16.  1979. 
Under  the  provision  of  50  CFR 
653.22(c)(2)  vessels  fishing  for  macker- 
el In  the  Gulf  of  Maine  may  have  an 
incidental  catch  of  herring  which  does 
not  exceed  20  percent  of  the  total 
catch  on  board.  50  CFR  653.22(cKl) 
allows  vessels  fishing  in  the  Oulf  of 
Maine  for  other  species  to  have  an  in- 
cidental catch  of  herring  which  is  not 
greater  than  5  percent  of  the  total  fish 
on  board.  The  catch  on  board  for  ves- 
sels fishing  for  mackerel  must  contain 
not  less  than  75  percent  by  weight  of 
mackerel  of  all  fish  on  board. 

AtmKNUTr  16  \3A.C.  1801  et  mq. 

Signed  at  Washington.  D.C.  this 
12th  day  of  March.  1979. 

TnutT  L.  LnrzKLL. 
As*i*tant      Administrator      for 
Fisheries,     National     Marine 
Fisheries  Service. 

(FR  Doc  79-T92S  FUed  S-19-79: 10:12  ami 
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tliMe  noticM  m  to 


[3410-02-M] 

DEPARTMENT  OF  AGRICULTUU 


(7  cm  rwt  lOM] 

MUC  M  TW  Urrat  NUOWfST  MAUOTMO 


SMipamlow  •!  Cwtahil 
tfie  wfv9c 

AGENCY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  writ- 
ten comments  on  a  proposal  to  sus- 
pend a  requirement  under  the  Upper 
Midwest  marketing  order  that  han- 
dlers make  a  partial  payment  for  milk 
received  from  producers  by  the  25th 
day  of  the  month.  The  operator  of  a 
pool  distributing- plant  indicated  that 
producers  supplying  the  plant  want 
such  payment  to  be  made  about  8  days 
later  so  that  their  partial  payments 
and  final  payments  for  milk  will  be 
spaced  about  15  days  apart.  The  pro- 
posed suspension  would  be  for  May 
1979  through  April  1980. 

DATE:  Comments  are  due  April  2, 
1979. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing 
CleiiL.  Room  1077,  South  Building. 
UJ3.  Department  of  Agriculture, 
Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Martin  J.  Dunn.  Marketing  Special- 
ist, Dairy  EHvlsion,  Agricultural  Mar- 
keting Service,  UJS.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
202-447-7311. 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  UJS.C  601  e<  seqA.  the  sus- 
pension of  paragn^h  (aX4)  of 
11068.73  of  the  order  regulating  the 
handling  of  milk  in  the  Upper  Mid- 
west marketing  area  is  being  consid- 
ered for  the  period  May  1979  through 
April  1980. 

All  persons  who  want  to  send  writ- 
ten comments  about  the  proposed  sus- 
pension should  send  four  copies  to  the 
Hearing  Clerk,  United  SUtes  Depart- 
ment of  Agriculture,  Washington,  D.C. 
20250.  on  or  befor*  April  2.  1979. 

The  documents  that  are  sent  will  be 
made  available  for  public  inq;>ection  at 


the  Office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR 
1.27(b)). 

Paragraph  (a)  of  }10M.73  requires 
handlers  to  make  a  partial  payment  to 
cooperative  associations  and  non- 
member  producers  on  or  before  the 
25th  day  of  the  month  for  milk  deliv- 
ered during  the  first  15  days  of  the 
month.  Suspension  of  paragn4>h  (aX4) 
would  remove  this  requirement  only 
with  respect  to  producers  for  whom  a 
cooperative  is  not  collecting  payments; 
the  requirement  would  remain  in 
effect  for  milk  bought  fnmi  a  coopera- 
tive association. 

Para<n4>h  (aK4)  of  {1068.73  has 
be6n  suspended  sIzhx  November  1976 
(41  FR  51389.  42  FR  22360.  42  FR 
59747.  43  FR  14025  and  43  FR  19341). 
A  handler  requested  that  the  suspen- 
sion be  extended  for  an  additional 
period  of  twelve  months  pending  a 
heading  to  consider  an  order  amend- 
ment requiring  a  partial  payment  on 
or  before  the  3rd  day  of  the  month.  15 
days  prior  to  the  final  payment  date, 
which  is  the  18th  day  of  the  month. 
This  would  enable  handlers  to  accom- 
modate their  producers  who  request 
that  their  payments  be  spaced  15  days 

Signed  at  Washington.  D.C.  on 
March  9,  1979. 

William  T.  Mahlkt, 
Deputy  Administrator, 
Marketing  Program  Operations. 
[FB  Doc  79-8082  FUed  S-16-79;  8:48  am] 
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[7CKP«rtl1SI] 
NMU  M  IW  MUMD  UMPM  MhMICfTMft 


AGENCY:  Agricultural  Mariietlng 
Service,  USDA. 

ACTION:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  This  actl<m  terminates  a 
rulemaking  proceeding  on  a  proposal 
by  a  dairy  farmer  cooperative  to  relax 
the  limit  on  the  amount  of  milk  that 
handlers  and  cooperative  associations 
may  "divert"  off  the  fluid  market  to 
manufacturing  outlets.  A  public  hear- 
ing on  the  proposal  was  held  July  28. 
1978.  Recently,  the  proponent  cooper- 
ative association  informed  the  Depart- 
ment that  since  the  hearing  it  has 


been  making  certain  changes  In  the 
mariietlng  of  Its  members'  milk.  Be- 
cause of  these  changes,  the  coopera- 
tive believes  that  there  is  no  longer  a 
need  for  relaxing  the  diversion  limits 
as  proposed  and  supported  at  the 
hearing.  In  view  of  this  situation, 
there  is  no  basis  for  continuing  the 
proceeding. 

FOR  FUK'l'HJiai  INFORMATION 
CONTACT: 

liteurice  M.  Martin.  Marketing  Spe- 
cialist. Dairy  Division.  Agricultural 
BCarketing  Service.  U.S.  Department 
of  Agriculture.  Washington.  D.C. 
20250,  (202)  447-7183. 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 
Notice  of  hearing— issued  July  10. 

1978.  published  July  13,  1978  (43  FR 
30066). 

Order  suspending  certain  provi- 
sions—issued S^tember  1.  1978.  pub- 
lished September  8.  1978  (43  FR 
39955). 

Order    suspending    certain    provi- 
sions—issued December  7,  1978,  pi 
lished    December    12.    1978    (43    FR 
58079). 

Notice  of  proposed  termination- 
issued  February  5,  1979.  published 
February  12. 1979  (44  FR  8897). 

This  order,  which  is  issued  pursuant 
to  the  provisions  of  the  Agricultural 
Maricetlng  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seq.\  termi- 
nates the  proceeding  as  set  forth  in  a 
notice  of  hearing  on  a  proposal  to 
amend  certain  provisions  of  the  order 
regulating  the  handling  of  milk  In  the 
Inland  Empire  marketing  area.  The 
aforesaid  notice  of  hearing  was  issued 
July  10,  1978  (43  FR  30066)  aiul  the 
hearing  was  held  on  July  28. 1978. 

A  notice  proposing  termination  of 
the  proceeding  was  issued  February  5, 

1979.  and  published  in  the  FKDBaaL 
Rnism  February  12,  1979  (44  FR 
8897).  Interested  persons  were  asked 
to  comment  aa  the  proposed  action. 

STATmnrr  or  ComiontATioif 

This  action  terminates  a  rulemaking 
proceeding,  which  began  July  10,  1978, 
on  a  proposal  that  would  have  in- 
creased the  limit  on  the  amount  of 
producer  milk  that  a  cooperative  asso- 
ciation or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants 
during  each  month.  The  hearing, 
which  was  held  on  July  28,  1978,  was 
requested  by  a  co<H7eratlve  associatl<m 
that  supplies  the  mariiet  witl»  a  sub- 
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■tantial  part  of  it*  fluid  needs  and 
handles  much  of  the  market's  reserve 
milk  production. 

The  proponent  cooperative.  North- 
west Dairymen's  Association,  through 
its  acent.  Consolidated  Dairy  Products 
Company,  recently  notified  the  De- 
partment of  certain  dianges  It  is 
fw*fc<ng  in  the  marketing  of  its  mem- 
bers' milk  under  the  order.  Because  of 
these  changes,  the  cooperative  be- 
lieves that  there  is  no  longer  a  need 
for  relaxing  the  diversion  limits  as 
proposed  and  supported  at  the  hear- 
ing. 

On  the  basis  of  available  informa- 
tion. It  is  clear  that  marketing  condi- 
tions have  ctianged  significantly  since 
the  hearing,  thereby  making  the 
record  evidence  out  of  date.  Hence, 
there  is  no  l>asis  for  continuing  the 
proceeding.  Moreover,  interested  par- 
ties were  asked  to  ccmunent  on  the 
proposed  termination.  No  views  were 
received. 

Accordingly,  the  proceeding  initiated 
by  the  notice  of  hearing  issued  July 
10. 1978.  is  hereby  terminated. 

Signed  at  Washington.  D.C.,  on 
March  9. 1979. 

William  T.  Maklct. 
Deputy  AdminUtrator, 
Marketing  Promxtm  Operations. 
[FR  Doa  79-8081  FUed  S-15-79: 8:45  am] 
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SPACE  AIMMMSTRATION 
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STACf  TIANSrOITATION  SYSTIM  PBtSONNB, 
laUMUTY  ftOOtAlN 

AOENCT:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Proposed  regulation. 

SUMMARY:  The  National  Aeronau- 
tics and  Space  Administration  (NASA) 
to  proposing  a  program  to  establish  cri- 
teria and  procedives  for  assuring  the 
highest  standards  of  reliability  in  per- 
sonnel assigned  to  mission-critical  po- 
sitions In  connection  with  the  Space 
Transportation  System.  This  proposed 
regulation  is  part  of  an  overall  pro- 
gram to  assure  the  protection  of  the 
Space  Transportation  System  by  pro- 
viding special  physical  security  meas- 
ures, safety  precautions,  and  oper- 
ational standards  for  mission-critical 
positions. 

DATE:  Comments  must  be  received 
not  later  than  April  16. 1979. 

ADDRESS:  Comments  and  requests 
for  additional  information  should  be 
sent  to:  Haggai  Cohen.  MaU  Code  MR- 
4.  NASA  Headquarters.  Washington, 
D.C.  20646. 


niOfOSED  lULES 

FOR  FURTHER  INFORMATION 
CONTACT: 

Haggai  Cohen.  202-755-3155. 

SUPPLEMENTARY  INFORMATION: 
The  Space  Transportation  System  Is  a 
national  resource  providing  a  capabili- 
ty to  supporT  a  wide  range  of  scientif- 
ic, applications,  commercial,  and  inter- 
national uses. 

14  CFR  Part  1214  to  amended  by 
adding  a  new  Subpart  1214.5  reading 
as  follows: 


111  4  J     Sm**  TrwM^attaHwi  %y»»m 


Sec. 

1314.500 

1214.501 

1314.503 

1314.503 

13M.504 

1314.505 

1314.506 

AuTBOKTrr:  The  National  Aeronautics  and 
Space  Act  of  1958.  u  amended.  73  Stat  436. 
42  U.S.C.  3451  et  sen. 
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Scope. 

AppUcabillty. 

Definitions. 

Policy. 

Screenlns  requirements. 

Program  Implementation. 

IdentiflcaUon  of  positions. 


1 1214.500    Scope. 

Thto  Subpart  1214.5  estabUshes  a 
program  designed  to  ensure  that  per- 
sonnel assigned  to  mission-critical  po- 
sitions in  connection  with  the  Space 
Transportation  System  meet  estab- 
lished screening  requirements.  Thto 
program  supplements  the  DOD  and 
NASA  program  requirements  for  secu- 
rity clearances. 

i  1214.501    AppUcabiUty. 

(a)  Thto  regulation  applies  to  NASA 
Headquarters  and  field  installations 
whose  personnel  are  engaged  in  activi- 
ties that  are  critical  to  the  success  of 
Space  Transportation  missions. 

(b)  The  provtoions  of  the  regulation 
apply  to  ail  personnel  assigned  to  mis- 
sion-critical positions  in  connection 
with  the  Space  Transportation 
System. 

(c)  Thto  regulation  does  not  Include 
flight  crew  or  payload  speci&ltots  when 
covered  by  other  NASA  Management 
Instructions  which  liave  equivalent 
screening  requirements. 

(1214.602    Dcflnitloiis. 

(a)  Mission-Critical  Position.  Any 
position  requiring  physical  access  to 
the  vehicle,  or  command  capability 
throu^  the  Launch  Processing 
Sjrstem  or  the  Mission  Control  Center 
as  well  as  any  other  positions  wherein 
the  concerned  NASA  installation  de- 
termines that  faulty,  negligent  or  ma- 
licious actions  could  result  in  a  pro- 
gram contingency. 

(b)  Two-Person  Concept  The  prac- 
tice of  requiring  the  presence  of  two 
authorized  persons,  each  capable  of 
detecting    incorrect    or    unauthorized 


procedures,  diiring  the  performance  of 
tasks  or  operations  vital  to  the  Space 
ShutUe. 

(c)  Medical  AuthoHty.  A  NASA  dvU 
service  or  contract  physician  responsi- 
ble for  reviewing  medical  records,  pro- 
viding results  of  medical  evaluations 
and  interpreting  evaluations  as  they 
relate  to  reliable  performance  of  mis- 
sion-critical duties. 

(d)  Program  Contingency.  Any  pro- 
gram-related failure,  accident  or  inci- 
dent that  significantly  delays  or  Jeop- 
ardize the  program  or  a  mission,  pre- 
vents accomplishment  of  a  major  mis- 
sion objective  or  terminates  a  mission 
prematurely. 

11214.503    Policy. 

(a)  The  Sptxx  Transportation 
System  to  a  national  resource  provid- 
ing a  capability  to  support  a  wide 
range  of  scientific,  applications,  com- 
mercial, defense  and  international 
uses.  Since  it  will  contribute  signifi- 
cantly to  ensuring  a  scientifically, 
technologically  and  economically 
strong  and  secure  nation,  the  interest 
of  the  national  security,  as  well  as  pro- 
gram reliability,  operational  and 
safety  considerations  require  that  ex- 
traordinary measures  be  taken  to  pro- 
vide for  the  protection  of  the  system. 

(b)  Measures  to  ensiuv  thto  protec- 
tion are: 

(1)  Special  physical  security  provi- 
sions. 

(2)  Two-person  concept  of  operations 
in  connection  with  selected,  most  vital 
pre-launch  and  post-launch  tasks,  and 

(3)  Procedures  to  ensure  that  per- 
sonnel assigned  to  perform  mission- 
critical  duties  meet  specified  screening 
requirements. 

S  1214.504    Screening  Requirements. 

(a)  Only  those  persons  shall  be  as- 
signed to.  employed  in.  or  retained  in 
mission-critical  positions  who  have 
been  determined  to  be  competent  and 
reliable  in  the  performance  of  their  as- 
signed duties  pursuant  to  the  screen- 
ing requirements  of  thto  section,  and 
whose  assignment,  employment  or  re- 
tention to  clearly  consistent  with  opti- 
mum Space  Transportation  System 
safety  and  security. 

(b)  Determinations  of  acceptability 
for  assignments  to  mission-critical  po- 
sitions shall  be  made  on  the  basto  of 
the  following  criteria: 

(1)  Ability  to  perform  mission-criti- 
cal duties  as  evidenced  by  performance 
during  training,  simulations  and  on 
the  Job. 

(2)  An  initial  medical  evaluation  of 
the  individual  and  as  necessary  there- 
lUTter.  but  not  less  than  every  two 
years,  to  ensure  health  to  adequate  for 
reliable  performance  of  mission-criti- 
cal duties.  The  medical  evaluation  by 
competent  medical  authority  may  be 
made  by:  (i)  Medical  history  and  rec- 


ords which  are  sufficiently  compre- 
hensive and  current  for  the  purpose; 
or  (11)  an  appropriate  medical  exami- 
nation. 

(3)  Verification  of  the  existence  of  a 
current  personnel  security  clearance 
at  the  level  commensurate  with  the 
classification  of  the  information  re- 
quired in  the  position. 

(4)  A  review  of  the  results  of  a  Na- 
tional Agency  Check  (including  a 
name  check  of  the  FBI  fingerprint  rec- 
ords) completed  within  the  past  five 
years.  When  the  National  Agency 
Check  indicates  that  a  more  extensive 
investigation  has  been  completed,  the 
results  of  that  investigation  will  also 
be  reviewed. 

(5)  Local  agency  checks  as  appropri- 
ate. 

1 1214.605    Profram  Implementation. 

(a)  Each  NASA  installation  to  which 
thto  regulation  to  applicable  will  iden- 
tify positions  occupied  by  personnel 
assigned  to  mission-critical  duties.  The 
number  of  positions  so  identified  must 
be  the  absolute  minimum  necessary  to 
meet  operational  requirements.  The 
unnecessary  designation  of  such  posi- 
tions not  only  Increases  the  costs  re- 
quired to  administer  the  program,  but 
also  reduces  its  total  effectiveness. 

(b)  Each  NASA  InstaUation  to  which 
thto  regulation  to  applicable  will  estab- 
Itoh: 

(DA  certification  system  acceptable 
to  the  Associate  Administrator  for 
Space  Transportation  Systems  to 
ensure  that  the  screening  require- 
ments of  thto  Instruction  are  met  for 
designated  mission-critical  positions. 
The  certification  system  to  to  provide 
for  the  Issuance  of  a  NASA  identifica- 
tion for  each  authorized  individual 
who  passes  the  prescribed  require- 
ments; and 

(2)  A  management  review  process  to 
validate  the  objectivity  of  individual 
certification  determinations  and 
ensure  that  reassignments  or  other 
personnel  actions  taken  pursuant  to 
thto  regulation  are  duly  processed 
under  the  "impropriate  personnel  poli- 
cies and  procedures  applicable  to  each 
individual:  and 

(3)  Appropriate  procedures  for 
review  of  certification  determinations 
which  shall  be  provided  to  affected  in- 
dividuals. 

(c)  The  launch  centers,  in  conjunc- 
tion with  other  involved  NASA  cen- 
ters, contractors  or  agencies,  will  iden- 
tify the  vital  pre-launch  and  post- 
launch  tasks  where  the  two-person 
concept  of  operations  should  be  used. 

(d)  The  full  intent  of  the  provisions 
of  thto  regulation  will  be  incorporated 
in  any  contract  under  which  contrac- 
tor employees  will  be  assigned  to  mis- 
sion-critical positions.  An  appropriate 
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procurement  provision  to  being  sepa- 
rately prepared  for  thto  area. 

(e)  NASA  Headquarters  (OSTS)  will 
periodically  review  the  program  to 
assure  reasonable  uniformity  in  imple- 
mentation procedures  and  the  identifi- 
cation of  mission-critical  positions. 

ROBKBT  A.  FROSCH. 

Administrator. 
[PR  Doe.  79-8034  FUed  3-15-79:  8:45  am] 
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Correction 

In  PR  Doc.  79-6096  appearing  on 
page  11560  in  the  issue  for  Thursday. 
March  1. 1979,  make  the  following  cor- 
rections: 

(1)  In  the  first  column  of  page  11563, 
third  line  from  the  top.  change 
".  .  .  remedial  work  exceed  ..."  to 
"remedial  work  will  exceed  .  .  .". 

(2)  In  the  middle  column  of  page 
11565.  change  the  last  line  to  read, 
".  .  .  modify  the  1974  Commission 
Order,  and  it  to  not  intended  to  consti- 
tute an  official  interpretation  of  the 
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HU  ISLAND  NATIONAL  SEASHOIf 

OpOTvNwi  •!  Ntotar  VeMdM 

AGENCY:  National  Park  Service,  Inte- 
rior. 

ACTION:  Proposed  rule. 

SUMMARY:  Thto  amendment  corrects 
a  deficiency  in  the  language  contained 
in  the  special  regulations  adopted  on 
January  1,  1978  (42  FR  62482)  pertain- 
ing to  off-rbad  operation  of  motor  ve- 
hicles at  Fire  Island  National  Sea- 
shore. The  proposal  designates  two 
check  points  for  vehicles  entering  the 
Seashore  at  Ktomet  and  Smith  Point. 
It  eliminates  a  trip  to  the  mainland  as 
a  requirement  for  completing  a  round 
trip  over  seashore  beaches. 

DATES:  Written  ccmiments.  sugges- 
tions or  objections  wHl  be  accepted 
untU  April  16. 1979. 

ADDRESS:  Written  ocxnments  should 
be  directed  to:  Superintendent.  Fire 
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Island  National  Seashore.  120  Laurel 
Street.  Patchogue,  New  York  11772. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Richard  W.  Marks,  Superintendent, 
Fire  Island  National  Seashore.  Tele- 
phone: (516)  289-4810. 

SUPPLEMENTARY  INFORMA^HON: 
On  January  1,  1978,  the  National  Park 
Service  adopted  final  rules  pertaining 
to  the  control  of  off-road  vehicle  use 
at  Fire  Island  National  Seashore.  The 
regulations  were  adopted  to  provide  a 
greater  degree  of  control  over  an  activ- 
ity which  had  increased  greatly  in 
recent  years.  The  intent  of  thto  partic- 
ular section  was  to  limit  the  use  of  off • 
road  vehicles  within  the  boundaries  of 
Fire  Island  National  Seashore,  yet  pro- 
vide access  for  those  residents  and 
users  of  the  seashore  on  days  when  no 
ferry  or  alternative  transportation  was 
available.  It  was  unenforceable  be- 
cause it  required  Service  personnel  to 
assume  that  ORV  travel  to  and  from 
the  Seashore  included  a  trip  to  the 
mainland. 

On  February  19,  1978.  a  resident  of 
Ocean  Beach.  New  YorlL.  within  the 
boundaries  of  Fire  Island  National 
Seashore  was  charged  with  violation 
of  "nUe  36.  CFR  7.20  (aXlOKU)  which 
states: 

On  any  day  on  which  travel  by  motor  ve- 
hicle to  authorised  due  to  a  lack  of  alterna- 
tive transportation,  travel  shaU  be  limited 
to  not  more  than  one  round  trip  per  vehicle 
per  day  bKween  the  mainland  and  the 
island,  and  may  be  performed  at  any  time 
except  the  following  periods:  *  *  *. 

In  subsequent  proceedings,  on  April 
14.  1978.  in  the  U.S.  Magistrate  Court 
at  Patchogue,  New  Yorti.  the  charges 
against  the  defendant  were  dismissed. 
The  court's  dectoion  included  the  fol- 
lowing passage: 

The  facts  (of  the  case)  are  not  in  dispute. 
The  defendant  was  observed  operating  a  ve- 
hicle to  which  a  valid  permit  was  issued,  en- 
tering Seashore  lands  at  the  westerly 
boundary  thereof  on  Fire  Island  at  a  point 
known  as  ttie  Kismet  checkpoint  The  park 
ranger  on  duty  at  the  post  testified  that  rte- 
ords  at  the  Kismet  checkpoint  itvdicated  the 
vehicle  driven  by  the  defendant  had  left 
Fire  Islaitd  Seashore  lands  headed  west- 
bound through  the  checkpoint  on  three  oc- 
casions during  the  same  day  and  that  It  was 
returning  for  the  third  time  to  Seashore 
lands.  In  ottier  words.  It  was  completing  a 
third  trip  that  day  out  of  and  was  returning 
to  Seashore  lands  at  the  Kismet  checkpoint 
when  the  viototlon  was  charged.  The  park 
ranger  stated  that  he  did  not  observe 
whether  or  not  the  defendant's  vehicle  had 
oxwsed  the  bridges  and  the  Robert  Moses 
Causeway  to  the  mainland  of  Long  Island  at 
any  time  during  that  day.  The  defendant 
testified,  and  the  court  finds,  that  neither 
he  nor  the  vehide  in  question  had  made  any 
round  trip  from  Fire  Island  to  the  mainland 
of  Long  Island  on  the  day  In  question;  de- 
fendant stated  that  he  had  driven  the  vehi- 
cle only  to  parking  lot  number  3  at  Robert 
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Moces  State  Park,  which  to  on  Ftre  Island 
but  not  within  lands  of  the  Fire  Island  Na- 
tional Seashore. 

The  court  alao  observed: 

that  Judge  DooUnc,  In  a  memorandum  deci- ' 
ston  and  order  In  George  Biderynan  et  at,  v. 
Secretary  of  Interior  et  aL.  72  C.  1060,  dated 
July  19,  1974.  recognized  that  as  a  practical 
matter  the  authorities  charged  with  the 
duty  of  managing  and  |HX>tccting  the  Fire 
Island  National  Seashore  can  control  the 
entry  of  vehicles  to  or  from  Seaslyre  lands 
only  at  two  checkpoints  located  at  the  east- 
erly and  westerly  boundaries  of  the  park. 
He  stated  "Motor  Vehicle  access  can  be  con- 
trolled only  at  the  points  at  which  the 
motor  vehicles  pass  from  State  Park  land  to 
Federal  land  after  crossing  the  bridges  from 
Long  Island. 

The  UJB.  Magistrate  further  stated: 

There  may  also  be  severe  practical  prob- 
lems involved  in  enforcing  the  one  round 
trip  per  vehicle  per  day  regulation  where 
the  checkpoint  at  the  place  of  entry  to  and 
exit  from  Seashore  lands  to  a  considerable 
distance  from  the  bridges  leading  to  the 
mainland  of  Long  Island  so  that  it  to  not 
possible  to  observe  from  the  checkpoint 
whether  or  not  a  vehicle  in  fact  traveto  to 
the  mainland,  but  assumptions  cannot  be 
used  in  the  place  of  evidence  in  a  criminal 
proceeding. 

Since  it  is  not  practical  to  observe  a 
vehicle's  destination  once  it  has  left 
the  boundaries  of  Plre  Island  National 
Seashore,  or  correct  to  assume  that  by 
leaving  the  Seashore  one  continues  to 
the  mainland,  the  National  Park  Serv- 
ice proposes  to  correct  the  error  con- 
tained in  the  existing  regulation.  The 
proposed  amendment  designates  two 
checkpoints  to  serve  as  control  sta- 
tions for  ORV  activity.  These  are 
known  as  Kismet  (west)  and  Smith 
Point  (east)  and  are  the  current  ve- 
hicular access  points  to  Fire  Island. 

(Sec  3  of  the  Act  of  August  2S,  1918  (39 
SUt  935.  as  amended.  (16  XJ&.C.  3):  245  DM 
1  (42  PR  12931):  and  NaUonal  Park  Service 
Order  77  (36  FR  7478.  as  amended)) 

DBArmiG  Ihtormatioh 

The  following  persons  participated 
in  the  writing  of  this  regulation:  Wil- 
liam Schenk.  Fire  Island  National  Sea- 
shore; and  James  W.  Carrico.  National 
Park  Service.  Washington,  D.C. 

Impact  Ak  altsis 

The  National  Park  Service  has  deter- 
mined that  this  document  does  not 
contain  a  major  proposal  requiring 
preparation  of  a  regulatory  analysis 
imder  Executive  Order  12044:  nor  is  it 
a  major  Federal  Action  significantly 
affecting  the  quality  of  the  human  en- 
vironment, which  would  require  prepa- 
ration of  an  EInvironmental  Impact 
Statement. 


PROPOSED  RULES 

Dated:  March  8.  1979. 

Dakizl  J.  ToBiif,  Jr.. 
Astociate  Director,  Management 
and      Operations.      National 
^^  Park  Service. 

S7.20    [Amended] 

In  consideration  of  the  foregoing,  it 
Is  proposed  to  amend  Part  7  of  Title  36 
of  the  Code  of  Federal  Regulations  by 
the  revision  of  97-2(Ka)(10KU)  to  read 
as  follows: 

(a)  •  •  • 

(10)  •  •  • 

(11)  On  any  day  on  which  travel  by 
motor  vehicle  is  authorized  due  to  a 
lack  of  alternative  transportation, 
travel  shall  be  limited  to  not  m6re 
than  one  round  trip  per  calendar  day 
through  or  observed  at  either  the 
Smith  Point  of  the  Kismet  checkpoint 
to  or  from  any  other  location  within 
the  authorized  boundaries  of  the  Sea- 
shore and  may  be  performed  at  any 
time  except  the  following  periods: 


(FR  Doc.  79-8086  FUed  3-15-79:  8:45  am] 
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CCMOPULSOIY  counthoaims  m  tiam- 
MAIK  OfTOSmON  AND  CANCiUATION 
ntOCBOMOS 

AGENCY:  Patent  and  Trademark 
Office.  Commerce. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trade- 
mark Office  proposes  to  amend  the 
rules  of  practice  to  make  it  compul- 
sory to  file  a  counterclaim  for  the  can- 
cellation of  the  registration  pleaded  by 
an  opposer  in  an  opposition  proceed- 
ing or  a  petitioner  in  a  cancellation 
proceeding  when  the  grounds  for  such 
counterclaim  exist  at  the  time  the 
answer  is  filed.  Under  present  niles.  a 
counterclaim  for  cancellation  Is  not  a 
compulsory  counterclaim.  By  making 
counterclaim  compulsory  all  potential 
claims  between  the  parties  involving 
the  marks  actually  or  potentially  In 
issue  are  settled  in  one  proceeding. 

DATES:  Conunents  must  be  received 
on  or  before  May  IS,  1979. 

ADDRESSES:  Comments  may  be  ad- 
dressed to  the  Commissioner  of  Pat- 
ents and  Trademarks,  Washington. 
D.C.  20231.  Ail  comments  received  will 
be  available  for  public  inspection  in 
Room  11  E  10.  Crystal  Plaza,  Building 
3.  2021  Jefferson  Davis  Highway.  Ar- 
lington. Virginia. 


FOR  FURTHER  INFORMATION 
CONTACT. 

David  J.  Kera.  Patent  and  Trade- 
mark Office  (703-557-3551). 

SUPPLEMENTARY  INFORMATION: 
These  amendments  provide  that  if,  in 
a  trademark  opposition  or  cancellation 
proceeding,  the  defendant  (applicant 
in  an  opposition  proceeding  or  re- 
spondent in  a  cancellation  proceeding) 
has  grounds  for  petitioning  to  cancel 
any  of  the  registration  of  which  own- 
ership is  pleaded  by  the  plaintiff  (op- 
poser  in  an  opposition  proceeding  or 
petitioner  in  a  cancellation  proceed- 
ing), the  petition  to  cancel  the  plain- 
tiffs registration  or  registrations  shall 
be  a  compulsory  counterclaim.  The 
effect  of  the  amendment  of  the  rules 
will  be  that,  if  the  counterclaim  is  not 
filed  as  provided  by  the  rules,  the  de- 
fendant will  thereafter  be  barred  from 
petitioning  to  cancel  the  registration 
or  registrations  pleaded  by  the  plain- 
tiff in  the  prior  proceeding  on  any 
ground  that  existed  at  the  time  when 
the  answer  was  filed. 

Since  the  decision  in  Outdoor  Sports 
Industries,  Inc.  v.  Joseph  A  Feiss  Com- 
pany. 177  USPQ  535  (TTAB,  1973).  pe- 
tition denied.  177  USPQ  533  (Comr.. 
1973).  the  Trademark  Trial  and 
Appeal  Board  consistently  held  that 
an  attack  upon  the  validity  of  a  plain- 
tifrs  registration  was  a  compulsory 
counterclaim.  See:  Textron,  Inc.  v.  The 
OiUette  Company.  180  USPQ  152 
(TTAB.  1973):  Kajita  v.  WalUr  Kidde 
A  Company.  185  USPQ  436  (TTAB. 
1976);  Delta  Tire  Corporation  v.  Sports 
Car  Club  of  America,  Incorporated, 
185  USPQ  443  (TTAB.  1975):  ScoviU 
Manufacturing  Company  v.  Stocko 
MetaUxoarenfabriken  Henkels  und 
Sohn  KQ,  188  USPQ  24  (TTAB.  1975); 
Endo  Laboratories,  Inc.  v.  Fredericks, 
197  USPQ  560  (TTAB,  1977).  Such 
counterclaim  must  be  a  petition  for 
cancellation  of  the  plaintiff's  registra- 
tion. See  H  2.106(b),  2.114(b). 

However,  the  Court  of  Customs  and 
Patent  Appeals,  in  Thurtyn  Industries, 
Inc.  V.  77i«  Conard-Pyle  Company,  198 
USPQ  403  (1978).  held  that,  under  the 
present  rules  in  37  CFR  Part  2  and 
Rule  13.  FRCP,  a  counterclaim  for 
cancellation  of  a  plaintiff's  registra- 
tion is  not  a  compulsory  counterclaim. 
The  court  reasoned  that  the  present 
rule.  37  CFR  2.106(b).  uses  the  permis- 
sive word  "may"  but  not  a  mandatory 
word,  such  as  "shall"  or  "must,"  so 
that  the  present  rule  makes  a  counter- 
claim permissive  but  not  compulsory. 
The  court  also  indicated  that  Rule 
13(a).  FRCP,  does  not  support  the  po- 
sition that  a  counterclaim  for  cancella- 
tion of  a  registration  pleaded  by  a 
plaintiff  is  compulsory  because  the 
grounds  for  cancellation  do  not  arise 
out  of  the  transaction  or  occurrence 


that  is  the  subject  matter  of  the  op- 
posing party's  claim. 

Finally,  the  court  expressed  concern 
that  a  practice  of  making  coimter- 
claims  compulsory  might  preclude  a 
party,  in  certain  circumstances,  from 
filing  a  concurrent  use  application. 

It  was  the  Board's  experience  in  the 
five  years  after  Outdoor  Sports  Indus- 
tries, Inc.  V.  Joseph  A  Feiss  Company, 
supra,  that  the  compulsory  counter- 
claim practice  in  opposition  and  can- 
cellation proceedings  had  a  salutary 
effect  in  avoiding  piecemeal  litigation 
of  a  multiplicity  of  actions  and  coun- 
teractions. The  question  of  the  regis- 
trability of  the  defendant's  mark  is'  in- 
timately related  to  the  question 
whether  the  plaintiff's  mark  should 
remain  on  the  register  or  should  be 
cancelled.  Whether  considered  as  a 
matter  of  damage  to  the  plaintiff  or 
the  proscription  of  section  2  (d)  of  the 
act.  a  registration  pleaded  by  the 
plaintiff  is  a  premise  upon  which  the 
complaint  is  based  and  the  continued 
validity  of  a  pleaded  registration, 
when  It  Is  or  may  be  challenged,  must 
be  decided  as  a  prerequisite  to  a  final 
determination  of  the  registrability  of 
the  defendant's  mark.  All  potential 
claims  between  the  parties  involving 
the  marks  actually  or  potentially  in 
issue  are  settled  in  one  proceeding. 
Discovery  and  trial  on  all  of  the  issues 
are  expedited  and  duplication  of  effort 
is  avoided.  Briefs  and  arguments  on 
the  issues  are  presented  once  and  not 
several  times.  The  parties  are  saved 
time  and  expense  and  the  Board  con- 
serves its  resources  of  personnel  and 
time.  The  determination  whether  the 
plaintiff  is  entitled  to  retain  its  regis- 
tration can  be  made  before  the  issue 
of  the  registrability  of  the  defendant's 
mark  is  decided.  See:  King  Candy 
Company  v.  Eunice  King's  Kitchen, 
Inc..  182  USPQ  108  (CCPA.  1974)  [reg- 
istered mark  of  even  a  subsequent-user 
opposer  must  be  considered  in  an  op- 
position]; cf.  Morehouse  Manxtfactur- 
ing  Corporation  v.  /.  Strickland  and 
Company,  160  USPQ  715  (CCPA, 
1969). 

It  has  never  been,  and  Is  not  now, 
the  Board's  position  that  a  conctirrent 
use  application  is  a  compulsory  coun- 
terclaim or  even,  properly  speaking,  a 
counterclaim  of  any  kind  to  an  opposi- 
tion or  petition  for  cancellation.  This 
proposed  amendment,  if  adopted,  will 
not  affect  in  any  manner  the  practice 
of  permitting  the  parties  to  an  opposi- 
tion proceeding,  if  they  so  agree,  to 
have  their  respective  rights  adjudicat- 
ed, when  the  statutory  requirements 
can  be  fulfilled,  in  a  concurrent  use 
proceeding.  See:  Tips  From  the  TTAB, 
The  Concurrent  User  as  Opposer,  Vol. 
67  Trademark  Reporter,  No.  6.  page 
654  (November-December.  1977). 

In  accordance  with  { 2.116(a).  this 
proposed  amendment,  if  adopted,  will 
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govern  compulsory  counterclaims  in 
opposition  and  cancellation  proceed- 
ings in  lieu  of  Rule  13.  FRCP. 

In  the  usual  situation  contemplated 
by  Rule  13,  FRCT.  both  parties  are 
presumably  aware,  when  the  com- 
plaint is  filed,  of  the  basic  facts  and 
circumstances  surrounding  the  com- 
plaint. The  defendant,  as  a  result  of 
this  knowledge,  is  able  to  plead  a  coun- 
terclaim in  the  answer.  However,  in  an 
opposition  or  cancellation  proceeding 
before  the  Board,  the  applicant  or  re- 
spondent may  know  little  or  nothing 
about  the  registration  upon  which  the 
opposer  or  petitioner  is  basing  a  claim 
of  damage.  The  facts  which  may  be 
the  basis  for  a  counterclaim  to  cancel 
the  registration  pleaded  by  an  opposer 
or  petitioner  may  not  emerge  imtll 
after  the  answer  is  due.  To  accommo- 
date the  special  conditions  of  a  pro- 
ceeding before  the  Board  as  compared 
to  litigation  in  a  court,  a  rule  on  coun- 
terclaims is  being  proposed. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
41  of  the  Act  of  July  5.  1946,  as 
amended  (60  SUt.  427,  88  Stat.  1949, 
15  UJ3.C.  1123.  as  amended)  and  sec- 
tion 6  of  the  Act  of  July  19.  1952,  as 
amended  (85  Stat.  364.  88  Stot.  1949. 
35  U.S.C.  6.  as  amended),  the  Patetat 
and  Trademarit  Office  proposes  to 
amend  Title  37  of  the  Code  of  Federal 
Regulations  by  amending  H  2.106  and 
2.114. 

It  is  proposed  to  revise  the  sections 
as  follows  (additions  are  indicated  by 
arrows;  deletions  are  bracketed): 

1.  By  revising  82.106(b)  to  read  as 
follows: 

9  2.106    Answer. 


(b)  (1)  An  answer  may  contain 
any  defense,  [and  it  may  also  contain 
a  request  for  affirmative  relief  by  way 
of  cancellation  of  a  registration  plead- 
ed in  the  opposition;  but  no  defense 
attacking  the  validity  of  such  registra- 
tion may  be  otherwise  raised  in  the 
proceeding.  Such  request  for  affirma- 
tive relief  must  be  verified  or  include  a 
declaration  in  accordance  with  {2.20 
and  must  be  accompanied  by  the  fee 
as  required  by  section  14  of  the  act.  A 
reply  to  such  request  for  affirmative 
relief  is  required  within  twenty  days 
after  service  thereof;  but  no  other 
reply  to  the  answer  need  be  filed.] 
including  the  affirmative  defenses  of 
unclean  hands,  laches,  estoppel,  acqui- 
escence, fraud,  mistake,  or  prior  Judge- 
ment. When  pleading  special  matters, 
the  Federal  Rules  of  Civil  Procedure 
shall  be  followed.  A  reply  to  an  affirm- 
ative defense  need  not  be  filed.  When 
a  defense  attacks  the  validity  of  a  reg- 
istration pleaded  in  the  opposition, 
paragraph  (bK2)  of  this  section  shall 
govern. 
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(bX2Ki)  A  defense  attaddng  the  va- 
lidity of  any  one  or  more  of  the  regis- 
trations pleaded  in  the  opposition 
shall  be  a  compulsory  counterclaim  if 
grounds  for  such  counterclaim  exist  at 
the  time  when  the  answer  is  filed.  If 
grounds  for  a  counterclaim  are  known 
to  the  applicant  when  the  answer  to 
the  opposition  is  filed,  the  counter- 
claim shall  be  pleaded  with  or  as  part 
of  the  answer.  If  groimds  for  a  coun- 
terclaim are  learned  dtiring  the  course 
of  the  opposition  proceeding.the  coun- 
terclaim shall  be  pleaded  promptly 
after  the  grounds  therefor  are  learned. 
A  counterclaim  need  not  be  filed  if  it 
is  the  subject  of  another  proceeding. 

(11)  An  attack  on  the  validity  of  a 
registration  pleaded  by  an  opposer  will 
not  be  heard  tmless  a  counterclaim  or 
separate  proceeding  is  filed  to  seek  the 
cancellation  of  such  registration. 

(ill)  The  provisioris  of  H  2.111 
through  2.115.  inclusive,  shall  be  appli- 
cable to  counterclaims.  A  time,  not  less 
than  thirty  days,  will  be  designated 
within  which  an  answer  to  the  coun- 
terclaim must  be  filed. 

(iv)  The  times  for  pleading,  discov- 
ery, testimony,  briefs  or  oral  argument 
will  be  reset  or  extended  when  neces- 
sary, upon  motion  by  a  party,  to 
enable  a  party  fully  to  present  or  meet 
a  counterclaim  or  separate  petition  for 
cancellation  of  a  registration. 


2.  By  revising  f  2.114(b)  to  read  as 
follows: 

{2.114    AMwer. 


(b)  (1)  An  answer  may  contain 
any  defense,  [and  it  may  also  contain 
a  request  for  affirmative  relief  by  way 
of  cancellation  of  a  registration  plead- 
ed in  the  petition;  but  no  defense  at- 
tacking the  validity  of  such  registra- 
tion may  be  otherwise  raised  in  the 
proceeding.  Such  request  for  affirma- 
tive relief  must  be  verified,  or  include 
a  declaration  in  accordance  with  9  2.20. 
and  must  be  accompanied  by  the  fee 
as  required  by  section  14  of  the  act.  A 
reply  to  such  request  for  affirmative 
relief  is  required  within  twenty  days 
after  service  thereof  but  no  other 
reply  to  the  answer  need  be  filed.] 
including  the  affirmative  defenses  of 
imdean  hands,  laches,  estoppel,  acqui- 
escence, fraud,  mistake,  or  prior  Judg- 
ment. When  pleading  special  matters, 
the  Federal  Rules  of  C^ivil  Procedure 
shall  be  followed.  A  reply  to  an  affirm- 
ative defense  need  not  be  fUed.  When 
a  defense  attacks  the  validity  of  a  reg- 
istration pleaded  in  the  petition,  para- 
gn«h  (bK2)  of  this  section  shall 
govern. 

(bK2Ki)  A  defense  attacking  the  va- 
lidity of  any  one  or  more  of  the  regis- 
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tratfons  pleaded  in  the  petition  shall 
be  a  compulsory  counterclaim  if 
grounds  for  such  counterclaim  exist  at 
the  tlmtf  when  the  answer  is  filed.  If 
grounds  for  a  counterclaim  are  known 
to  respondent  when  the  answer  to  the 
petition  is  filed,  the  counterclaim  shall 
be  pleaded  with  or  as  part  of  the 
answer.  If  grounds  for  a  counterclaim 
are  learned  during  the  course  of  the 
cancellation  proceeding,  the  counter- 
claim shall  be  pleaded  promptly  after 
the  grounds  therefor  are  learned.  A 
counterclaim  need  not  be  filed  if  it  is 
the  subject  of  another  proceeding. 

(11)  An  attack  on  the  validity  of  a 
registration  pleaded  by  a  petitioner  for 
cancellation  will  not  be  heard  unless  a 
L^unterdaim  or  separate  proceeding  is 
filed  to  seek  the  cancellation  of  such 
registration. 

(ill)  The  provisions  of  H  2.111 
through  2.115,  inclusive,  shall  be  appli- 
cable to  counterclaims.  A  time,  not  less 
than  thirty  days,  will  be  designated 
within  which  an  answer  to  the  coun- 
terclaim must  be  filed. 

(iv)  The  times  for  pleading,  discov- 
ery, testimony,  briefs,  or  oral  argu- 
ment will  be  reset  or  extended  when 
necessary,  upon  motion  by  a  party,  to 
enable  a  party  fully  to  present  or  meet 
a  coimterclaim  or  separate  petition  for 
cancellation  of  a  registration. 


Dated:  February  38.  1979. 

EtoHALD  W.  Bahmkr. 
Commissioner  of 
Patents  and  Trademarks. 
[PR  Doc.  79-mM  FUed  3-lfr-79-,  8:45  am] 
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ENVIRON/MENTAL  PROTECTION 
AGENCY  I 

[40  crt  PAiT  si] 

[FRL  1077-«1 
St  Alt  IMPtEMBITATtON  PIANS 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Receipt  of  Wyo- 
ming SIP. 

SUMMARY:  The  purpose  of  this 
notice  is  to  announce  the  receipt  of  a 
State  Implementation  Plan  (SIP)  revi- 
sion for  Wyoming  and  to  invite  public 
comment.  On  January  26.  1979,  pursu- 
ant to  the  requirements  of  Part  D  of 
the  CHean  Air  Act  as  amended  in  1977, 
the  State  of  Wyoming  submitted  to 
EPA  a  revision  to  its  SIP  for  the  trona 
plant  area  of  southwest  Wyoming. 
which  was  designated  as  nonattain- 
ment  for  total  suspended  particulates 
(TSP).  As  required  by  the  Act.  the 
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purpose  of  this  revision  is  to  imple- 
ment new  measures  for  controlling  the 
emissions  of  particulates  in  the  nonat- 
tainment  area  and  to  jlemonstrate 
that  these  measures  wtll  provide  for 
attainment  of  the  natioi^al  ambient  air 
quality  standard  for  T^^4^  expedi- 
tiously as  prgctlc^tble^  btit  ho  later 
than  DecemtS^r  31,  1982.  Failure  to 
have  an  approved  SIP  which  demon- 
strates attakiment  could  result  in  cer- 
tain growth  and  economic  limitations. 

ADDRESSES:  Copies  of  the  SIP  revi- 
sion are  available  at  the  following  ad- 
dresses for  inspection: 

Environmental  Protection  Acency,  Region 
VIII.  Regional  Ubrmry.  1860  linooln 
Street.  Denver.  Colorado  80395. 

Environmental  Protection  Agency,  Public 
Information  Reference  Unit,  401  IC 
Street.  S.W.,  Waahlngton.  D.C.  20480. 

Wyoming  Department  of  Environmental 
Quality.  Hathaway  Office  Building,  Chey- 
enne. Wyoming  83001. 

Written  comiments  should  be  sent  to: 

Mr.  Robert  R.  DeSpain.  Chief.  Air  Program* 
Branch.  Region  VIII.  Environmental  Pro- 
tection Agency.  1880  Lincoln  Street, 
Denver.  Colorado  80395. 

FOR  FURTHER  INFORMATION 
CONTACTT 

Mr.  Robert  R.  DeSpain.  Chief.  Air 
Programs  Branch.  Region  vm.  En- 
vironmental Protection  Agency,  1860 
Lincoln  Street,  Denver,  Colorado 
80295. 

SUPPLEMENTARY  INFORMATION: 
On  March  3,  1978  (43  FR  8962).  and  on 
September  11,  1978  (43  FR  40412), 
pursuant  to  the  requirements  of  Sec- 
tion 107  of  the  Clean  Air  Act.  as 
amended  in  1977.  EPA  designated 
areas  in  each  state  as  nonattainment 
with  respect  to  the  criteria  air  pollut- 
ants. In  Wyoming,  a  24  square  mile 
area  referred  to  as  the  trona  plant 
area  was  designated  nonattainment 
with  respect  to  total  suspended  partic- 
ulates. 

AddiUonaUy,  the  Part  D  of  the 
Amendments  required  each  state  to 
revise  its  SIP  to  meet  specific  require- 
ments in  the  areas  designated  as  non- 
attaiiunent.  These  SIP  revisions  were 
due  on  January  1.  1979.  and  must  dem- 
onstrate attainment  of  the  national 
ambient  air  quality  standards,  as  expe- 
ditiously as  practicable,  but  no  later 
than  December  31.  1982.  or  in  limited 
instances  for  carbon  monoxide  and 
photochemical  oxidants,  no  later  than 
December  31,  1987. 

On  January  26.  1979,  EPA  received 
the  revised  SIP  for  the  State  of  Wyo- 
ming and  is  currently  reviewing  that 
SIP  with  respect  to  the  requirements 
of  the  Clean  Air  Act.  At  the  comple- 
tion of  that  review,  a  notice  will  be 
published  in  the  Fcdcrai.  Raoism 
proposing  approval  or  disapproval  of 
the  revised  SIP. 


Interested  persons  are  invited  to 
review  the  revised  SIP  at  one  of  the  lo- 
cations listed  above  and  comment  on 
its  approvability.  The  proposed  notice 
referred  to  above  will  aimounce  the 
last  date  which  comments  can  be  re- 
ceived. This  public  comment  period 
may  end  less  than  sixty  days  after 
EPA's  proposal  of  approval  or  disap- 
provaL 

Dated:  February  28.  1979. 

ALAH  MXBSOM. 

Regional  Administrator. 
[FR  Doc  7»-<088  FUed  »-15-7»:  8:4ft  am] 
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COUNQL  ON  ENVIRONMENTAL 
QUALITY 

[40  Ol  Pw*  1517] 

PUIUC  IMHTMO  MOCaNltES 


AOENCY:  Council  on  Envlrotunental 
Quality. 

ACTION:  Proposed  Amendments  to 
Procedures. 

SUMMARY:  These  proposed  amend- 
ments clarify  and  supplement  the  pro- 
cedures followed  by  the  Coimcil  in 
complying  with  the  Government  in 
Sunshine  Act.  The  amendments  re- 
flect the  Council's  intention  ot  con- 
duct, open  to  public  observation,  bi- 
weekly meetings  involving  Council  dis- 
cussions of  agency  business  including, 
where  appropriate,  matters  outside 
the  scope  of  these  procedures.  The 
amendments  reflect  the  intent  of  the 
Council  to  conduct  its  official  coUegial 
business  in  accordance  with  the  re- 
quirements of  the  Act.  They  also  clari- 
fy that  actions  by  the  Council  Chair- 
man, acting  as  Director  of  the  Office 
of  the  Environmental  Quality,  and 
Council  actions  involving  advice  to  the 
President  are  outside  the  aoope  of  the 
procedures. 

DATES:  All  comments  received  by 
April  16.  1979  wUl  be  considered  by  the 
Coimcll  before  final  action  is  taken  on 
the  proposed  amendments. 

ADDRESS:  Written  comments  con- 
cerning these  proposed  amendments 
are  invited.  Conunents  should  be  sub- 
mitted to:  Nicholas  C.  Yost,  General 
Counsel.  Council  on  EInvironmental 
Quality.  722  Jackson  Place,  N.W.. 
Washington.  D.C.  20006. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Poster  Knight.  Counsel.  CoubcU  on 
Environmental  Quality,  722  Jackson 
Place.  N.W.,  Washington.  D.C.  2006, 
telephone  (202)395-4616. 


SUPPLEMENTARY  INFORMATION: 
On  AprU  22.  1977  the  CouncU  pub- 


lished its  final  procedures  implement- 
ing the  Government  in  Sunshine  Act. 
These  procedures  track  the  statutory 
language  of  the  Government  in  Sun- 
shine Act  without  explaining  how  the 
general  statutory  provisions  apply  to 
the  Council's  almost  unique  situation 
and  role  as  a  collegial  agency  within 
the  Executive  Office  of  the  President. 
Since  the  adoption  of  its  implementing 
procedures,  the  Council  has  received 
Inquiries  concerning  its  compliance 
with  the  Act.  indicating  that  there 
exists  uncertainty  about  public  access 
to  Council  activities.  In  addition,  the 
Council's  operations  have  been  modi- 
fied by  Reorganization  Plan  No.  1 
(July  16,  1977),  In  which  the  Council's 
role  as  adviser  to  the  President  has 
been  strengthened  and  certain  oper- 
ational functions  transferred  to  the 
Environmental  Protection  Agency.  Ac- 
cordingly, to  clarify  and  supplement 
the  application  of  the  Act  to  the 
Council's  activities,  to  eliminate  pres- 
ent ambiqulties.  and  to  provide  greater 
guidance  to  the  public,  the  Council 
has  determined  that  its  existing  Sun- 
shine Act  procedures  should  be  re- 
vised. 

The  principal  revisions  are  contained 
in  a  proposed  amendment  to  { 1517.1 
(Policy  and  Scope)  and  the  addition  of 
a  new  subsection  (b)  in  9  1517.3  (Open 
Meeting  Requirements).  These  pro- 
posed amendments  provide  that  the 
Council  will  hold  a  noticed  meeting 
open  to  public  observation  every  two 
weeks  to  discuss  Council  bvislness.  The 
agendas  for  such  bi-weekly  meetings 
would  include  official  collegial  Council 
business  subject  to  the  Act  and  when 
appropriate  non-colleglal  actions  and 
other  matters  outside  the  scope  of  this 
part.  These  bi-weekly  meetings  will  be 
noticed  in  accordance  with  the  notice 
provisions  in  { 1517.6. 

The  proposed  amendments  clarify 
that  the  Sunshine  Act  procedures 
apply  to  the  Council's  collegial  ac- 
tions, which  are  defined  to  mean 
Council  actions  which  by  statute,  reg- 
ulation. Executive  Order  or  internal 
Council  procedure,  require  an  affirma- 
tive vote  of  at  least  two  Council  mem- 
bers in  order  for  the  action  to  be  taken 
on  behalf  of  the  Council.  The  pro- 
posed amendments  clarify  that  the 
adoption  of  regulations  shall  consti- 
tute collegial  btisiness  for  the  ptupose 
of  these  procedures. 

Certain  actions  are  taken  by  the 
Chairman  in  his  capacity  as  Director 
of  the  Office  of  Environmental  Qual- 
ity pursuant  to  the  Environmental 
Quality  Improvement  Act  of  1970.  In 
taking  these  actions  (including  person- 
nel matters,  contracts  with  outside 
consultants  and  budget)  the  Director 
acts  non-collegially  as  head  of  the 
agency.  Since  these  actions  by  statu- 
tory authority  are  non-colleglal.  they 
are  excluded  from  the  scope  of  the 
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procedures.  In  addition.  Council  ac- 
tions Involving  advice  to  the  President 
are  outside  the  scope  of  the  proce- 
dures. 

Charles  H.  Warbkn  , 
CJiairman,  CouncU  on 
Environmental  Quality. 

March  14,  1979. 

Sections   1517.1.    1517.2   and   1517.3 
are  revised  to  read  as  follows: 

S  1517.1    Policy  and  acopc. 

Consistent  with  the  policy  that  the 
public  is  entitled  to  the  fullest  infor- 
mation regarding  the  decisionmaking 
processes  of  the  Federal  Government, 
it  is  the  purpose  of  this  part  to  open 
the  collegial  meetings  of  the  Council 
on  Environmental  Quality  to  public 
observation  while  protecting  the 
rights  of  individuals  and  the  ability  of 
the  Council  to  carry  out  its  primary 
responsibility  of  providing  advice  to 
the  President.  Actions  taken  by  the 
Chairman  acting  as  Director  of  the 
Office  of  Environmental  Quality  and 
Council  actions  Involving  advice  to  the 
President  are  outside  the  scope  of  this 
part.  In  addition  to  conducting  the 
meetings  required  by  this  part,  it  is 
the  Council's  policy  to  conduct,  open 
to  public  observation,  bi-weekly  meet- 
ings involving  Council  disctissions  of 
C^ouncil  business,  including  where  ap- 
propriate, matters  outside  the  s(»pe  of 
this  part.  This  part  does  not  affect  the 
procedures  set  forth  in  Part  1515  pur- 
suant to  which  records  of  the  Cotincil 
are  made  available  to  the  public  for  in- 
spection and  copjring,  except  that  the 
exemptions  set  forth  in  91517.4(a) 
shall  govern  in  the  case  of  any  request 
made  to  (X)py  or  inspe(^  the  tran- 
scripts, recording  or  minutes  described 
in  9 1517.7. 

9 1  SI  7.2    DeflnltloM. 

For  the  purpose  of  this  part— 

(a)  The  tenn  "Council"  shall  mean 
the  Council  on  Environmental  Quality 
established  under  Title  II  of  the  Na- 
tional Environmental  Policy  Act  of 
1969  (42  UJS.C.  4821-4347). 

(b)  The  term  "meeting"  means  the 
deliberations  of  at  least  two  Council 
members  where  such  deliberations  de- 
termine or  result  in  the  Joint  conduct 
or  disposition  of  official  collegial 
Council  business,  but  does  not  include 
deliberations  to  take  actions  to  open 
or  close  a  meeting  under  99 1517.4  and 
1517.5  or  to  release  or  withhold  infor- 
mation under  991517.4  and  1517.7. 
"Meeting"  shall  not  be  construed  to 
prevent  Council  members  from  consid- 
ering individually  .  Council  business 
that  Is  circulated  to  them  sequentially 
in  writing. 

(c)  The  term  "official  coUeglal  Coun- 
cil business"  means  any  Council  action 
which  by  statute,  regulation.  Execu- 
tive Order,  or  internal  (Council  proce- 
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dures  requires  an  affirmative  vote  of 
at  least  two  Council  members  in  order 
to  be  taken  on  behalf  of  the  Council. 
It  shall  include  the  adoption  of  regula- 
tions and  shall  not  include  advice  to 
the  President,  nor  actions  taken  by 
the  Chairman  acting  as  Director  of 
the  Office  of  Enviroiunental  Quality 
under  the  Environmental  Quality  Im- 
provement Act  of  1970. 

(d)  "Director"  means  the  Chairman 
of  the  Council  on  Environmental 
Quality  acting  as  the  head  of  the 
Office  of  Environmental  Quality  pur- 
suant to  the  Environmental  Quality 
Improvement  Act  of  1970,  Pub.  L.  91- 
224,  42  U5.C.  4371-4874. 

9 1517.3    Open  nieetiiig  requirement 

(a)  Every  portion  of  every  meeting 
of  the  Council  is  open  to  public  obser- 
vation subject  to  the  exemptions  pro- 
vided in  91517.4.  Members  of  the 
Council  may  not  Jointly  conduct  or 
dispose  of  the  business  of  the  Council 
other  than  in  accordance  with  this 
part. 

(b)  The  Council  will  conduct  open  to 
public  observation  a  bi-weekly  meeting 
involving  Council  discussions  of  Coun- 
cil business  including  where  appropri- 
ate matters  outside  the  scope  of  this 
part.  Such  meetings  will  be  noticed 
pursuant  to  9  1517.6. 

(c)  Members  of  the  public  may 
attend  open  meetings  of  the  Council 
for  the  sole  purpose  of  observation 
and  may  not  participate  in  or  photo- 
gnph  any  meeting  without  prior  per- 
mission of  the  Council  Members  of 
the  public  who  desire  to  participate  in 
or  photograph  an  <H)en  meeting  of  the 
Council  may  request  permission  to  do 
so  from  the  General  Counsel  of  the 
Coimcil  before  such  meeting.  Members 
of  the  public  may  record  open  meet- 
ings of  the  Council  by  means  of  any 
mechanical  or  electronic  device  unless 
the  Council  determines  such  recording 
would  disrupt  the  orderly  conduct  of 
such  meeting. 

(Pub.  U  M-409:  (ft  DJ8.C.  ft63b  (g))) 
[FR  Doc.  79-8154  FUed  S-lft-79: 8:46  am] 
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D9ARTMENT  OF  COMMERCE 

(SO  CR  Part  2M] 
nANDAMNZATION  OT  RSHBY  PtOOUCIS 


AOENCY:  National  Marine  Fisheries 
Service.  National  Oceanic  and  Atmos- 
pheric AdminlstraUon,  VJS.  Depart- 
ment of  Ctnnmerce. 
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PtOrOSfD  RULES 


ACTION:  Extension  of  comments 
period  of  advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  On  November  15.  1978 
(43  FR  53047).  an  advance  notice  of 
proposed  rulemaking,  was  published 
describing  guidelines,  standards,  and 
procedures  the  National  Marine  Fish- 
eries Service  (NMPS)  is  considering 
for  fishery  products  inspected  by  its 
programs.  Since  these  guidelines. 
standards,  and  procedures  will  have  an 
impact  on  voluntary  fishery  products 
inspection  and  certification,  the  com- 
ments of  all  concerned  parties  are  in- 
vited. Requests  were  received  asking 
lor  an  extension  of  the  comment 
period.  In  view  of  such  requests,  and 
extension  is  hereby  granted. 

DATE:  Comments  by  June  1,  1979. 

ADDRESS:  Written  comments  should 
be  directed  to:  Mr.  Thomas  J.  Billy, 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine  Fish- 
eries Service.  Washington.  DC.  20235. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  James  R.  Brooker.  Seafood 
Quality  and  Inspection  Division. 
U.S.  Department  of  Commerce. 
NOAA.  National  Marine  Fisheries 
Service.  Washington.  D.C.  20235. 
202-634-7458. 

Dated:  March  13,  1979. 

WnirRXD  H.  Mxibohm. 
Executive  Director.  National 
Marine  Fisheries  Service. 
[FR  Doc.  7»-«089  Filed  3-1&-79: 8:45  am] 
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TWt  McMen  of  I(m  FEDERAL  REGISTER  contoms  docuoMnH  ottwr  Itwn  rulM  or  proposed  ruUs  Itiot  or*  opplicabW  to  ttw  pwUc. 
invotfigaliont,  cowwiw—  m«*tin9>,  oganqr  dadtiom  end  rutingt,  del«goliom  of  owltiority,  fHtng  of  potttiom  and  opplkotiont  and 
orBonisotien  and  furtctiom  or*  •xomptM  of  documents  oppaoring  in  this  section. 


of  iMorinQs  and 
ttotomonts  or 


[3410-05-M] 

DEPARTMENT  OF  AGRICULTURE 

^•^p^^MUn^H   9f^^miWT^M9  Wf9V   %^MIWrWT1Vfl 


fWED  OtAM  DONATIONS  POt  TME  ZUM 
MOUN  TRMI  M  NIW  MIXICO 

Pursuant  to  the  authority  set  forth 
in  Section  407  of  the  Agricultural  Act 
of  1949.  as  amended  (7  U.S.C.  1427) 
and  Executive  Order  11336, 1  have  de- 
termined that: 

1.  The  chronic  economic  distress  of  the 
needy  members  of  the  Zuni  Indian  Tribe  in 
New  Mexico  tias  been  materially  increased 
and  become  acute  because  of  severe  and  pro- 
longed drought  creating  a  serious  shortage 
of  range  forage  requiring  abnormal  feeding 
of  livestock  This  reservation  is  designated 
for  Indian  use  and  is  utilised  by  members  of 
the  Indian  tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products  there- 
of made  available  by  the  Commodity  (>edit 
Corporation  for  livestock  feed  for  such 
needy  members  of  the  tribe  will  not  displace 
or  interfere  with  normal  marketing  of  agri- 
cultural commodities. 

3.  Based  on  the  above  determinations,  I 
hereby  declare  the  reservation  and  graslng 
laitds  of  this  tribe  to  be  acute  distrets  areas 
and  authorize  the  donation  of  feed  grain 
owned  by  the  Commodity  Credit  Corpora- 
tion to  livestock  owners  who  are  determined 
by  the  Biu^au  of  Indian  Affairs.  Depart- 
ment of  the  Interior,  to  be  needy  members 
of  the  tribe  utilizing  such  lands.  These  do- 
nations by  the  Commodity  Credit  Corpora- 
tion may  commence  upon  signature  of  ttUs 
notice  and  stiall  be  tnade  available  through 
May  31,  1979.  or  to  such  other  time  as  may 
be  stated  In  a  notice  issued  by  the  Depart- 
ment of  Agriculture. 

Signed  at  Washington.  D.C.  on 
March  8. 1979. 

Srwakt  N.  Smith. 
Acting  Administrator. 

[FR  Doc.  79-7912  FUed  3-15-79;  8:45  am] 


[3410-1 1-M] 


RfMONT  NATIONAL  KMtiST  OIAZMO 
AOVISOtY  BOAU) 


The  Fremont  National  Forest  Graz- 
ing Advisory  Board  will  meet  at  10:00 
A.M.  on  Friday.  April  27.  1979  at  the 
Forest  Supervisor's  Office.  34  North 
D,  Lakeview.  Oregon  97630.  The  pur- 
pose of  this  meeting  is: 


1.  Organize  the  Advisory  Board. 

2.  Development  of  rules  for  public  partici- 
pation in  meetings. 

S.  Discuss  use  of  range  betterment  funds. 
4.  Review  range  allotment  management 
planning. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Ralph  B.  Roberts,  34 
North  D,  Lakeview.  Ore..  97630,  phone 
947-2151.  Written  statements  may  be 
filed  with  the  Board  before  or  after 
the  meeting. 

The  committee  has  established  the 
following  rules  for  public  participa- 
tion: none. 

Dated:  Bfarch  6. 1979. 

John  W.  Chambers, 
Forest  Supervisor. 
[FR  Doc.  79-7993  FUed  3-15-79: 8:45  ami 
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OUAOAUIPf  ESCAKPMBIT  WILOEtNUS  PIO- 
POSAL;  UNCOIN  NATIONAL  POUCT,  B»Y 
COUNTY,  NEW  MEXICO 


■flWMf  RCV  lO 


Pursuant  to  section  102(2Kc)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Forest  Service,  Department 
of  Agriculture  prepared  a  draft  envi- 
ronmental statement  for  the  Guada- 
lupe Escarpment  Wilderness  Proposal 
on  the  Lincoln  National  Forest, 
USDA-FS-DES-03-08-79-01. 

This  draft  environmental  statement 
was  transmitted  to  EPA  on  October 
18,  1978,  and  a  notice  appeared  in  the 
Fedbrai,  Rbgistsr  on  October  26,  1978. 
Public  hearings  were  conducted  in  Al- 
buquerque, New  Mexico,  on  December 
7.  1978,  In  Carlsbad.  New  Mexico,  on 
December  9.  1978,  and  In  El  Paso. 
Texas,  on  December  11, 1978. 

The  final  environmental  statement 
on  the  Roadless  Area  Review  and 
Evaluation  (RARE  II)  was  transmitted 
to  EPA  on  January  4,  1979,  and  recom- 
mends area  03077,  Southern  Guada- 
lupe Mountains,  for  wilderness  desig- 
nation. Area  03077  is  identical  to  the 
Guadalupe  Escarpment  Wilderness 
Proposal  except  that  it  does  not  in- 
clude the  land  managed  by  the  Bureau 
of  Land  Management. 

Since  the  RARE  11  recommendation 
is  identical  to  the  Guadalupe  Escarp- 
ment Wilderness  Proposal,  except  as 
noted   above,   a   final   environmental 


statement  on  the  Guadalupe  Escarp- 
ment Wilderness  Proposal  will  not  be 
prepared. 

The  public  hearing  transcripts  and 
written  comments  concerning  the 
draft  environmental  statement  and 
proposal  are  available  for  public 
review  at  the  office  of  the  Forest  Su- 
pervisor. Lincoln  National  Forest,  Fed- 
eral BuUdlng.  11th  and  New  York.  Ala- 
magordo.  New  Mexico. 

Dated:  March  8, 1979. 

M.  J.  HA88EX, 

RegioncU  Forester. 
[FR  Doc.  79-7994  FUed  3-15-79;  8:45  am] 


[3410-30-M] 


NUTRITION  EDUCATION  DEMONSTRATION 
AND  DEVELOP  MBIT  PROJECTS 

Pmus  fof  Um  of  Punds 

Notice  is  hereby  given  that  the  Food 
and  Nutrition  Service  (FNS),  UJB.  De- 
partment of  Agriculture,  plans  to  pro- 
vide funds  pursuant  to  Section  18  of 
the  Cbaa  NutriUon  Act  of  1966  (CNA) 
as  amended.  Public  Law  94-105.  89 
Stat.  528  (42  U.S.C.  1787). 

Section  18  of  the  CNA  authorizes 
the  Secretary  to  make  cash  grants  to 
State  educational  agencies  for  con- 
ducting experimental  or  demonstra- 
tion projects  to  teach  children  the  nu- 
tritional value  of  foods  and  the  rela- 
tionship of  nutrition  to  hiunan  health, 
and  to  withhold  a  portion  (not  less 
than  1  percent)  of  funds  appropriated 
under  this  section  for  research  and  de- 
velopment projects  relevant  to  nutri- 
tion education  for  children.  Section  18 
is  to  be  implemented  by  making  cash 
grants  to  State  educational  agencies, 
or  by  making  contractual  agreements 
with  States,  nonprofit  organizations, 
universities,  private  firms  or  citizen 
groups.  A  total  of  $1,000,000  is  includ- 
ed in  the  Department's  appropriation 
for  nutrition  education  demonstration 
and  development  projects  for  the 
fiscal  year  1979  beginning  October  1. 
1978.  Of  this  amount  $420,000  has 
been  set  aside  for  cash  grants  to  State 
educational  agencies  for  experimental 
or  demonstration  projects  as  set  forth 
in  Part  A  of  this  notice.  Priority  in 
awarding  these  funds  will  be  given  to 
projects  which  are  anticipated  to.  have 
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results  with  national  or  regional  impli- 
cations and  application.  Funds  in  the 
amount  of  approximately  $580,000  are 
set  aside  and  reserved  for  cooperative 
acreements  or  other  contractual  ar- 
rangements to  carry  out  research  and 
development  projects  as  set  forth  in 
Part  B  of  this  notice. 

A.  Orahts  to  State  Educational 

ACEIfCIES 

Grants  will  be  awarded  only  to  State 
educational  agencies  responsible  for 
administering  the  child  nutrition  pro- 
grams which  include  any  or  all  of  the 
following:  national  school  lunch  pro- 
gram, school  brealifast  program,  and 
child  care  food  program.  The  purpose 
of  the  grants  will  be  to  support  experi- 
mental or  demonstration  nutrition 
education  projects  which  realistically 
address  the  nutritional  needs  of  specif- 
ic populations.  Such  populations  may 
include  but  are  not  limited  to  handi- 
capped children,  pre-school  children, 
adolescents  and  ethnic  groups.  Nutri- 
tion education  activities  and  informa- 
tion should  be  compatible  with  the  in- 
dividuals, or  groups  served,  and  with 
community  characteristics,  and  cultur- 
al or  ethnic  food  patterns.  These  pro- 
jects should  prepare  children  to  make 
nutritionally  sound  food  choices  and 
to  establish  healthful  dietary  habits. 

All  State  education  agencies  inter- 
ested in  applying  for  these  funds  are 
required  to  submit  the  following  infor- 
mation not  later  than  June  15,  1979. 

1.  An  application  signed  by  the  ap- 
propriate State  official  must  be  sub- 
mitted by  a  State  educational  agency 
that  administers  an  FNS  child  nutri- 
tion program. 

2.  Project  plans  shall  include  but 
need  not  l>e  limited  to  the  identifica- 
tion of: 

a.  Model  and  innovative  approaches 
to  nutrition  education  activities  which 
Inform  children  about  the  nutritional 
value  of  food,  the  relationship  of  nu- 
trition to  growth,  development  and 
health,  and  factors  which  influence 
eating  habits. 

b.  Model  and  innovative  approaches 
for  integrating  nutrition  education  ac- 
tivities into  child  nutrition  programs. 

c.  Plans  for  nutrition  education  ac- 
tivities involving  food  service  person- 
nel. 

d.  Measurable  objectives  and  instruc- 
tional content,  methods  and  materials. 

e.  Project  evaluation  plans  for  deter- 
mining the  effectiveness  of  the  subject 
content,  methods  and  materials  in 
achieving  cognitive,  behavioral  and  at- 
titudinal  changes  in  children. 

t.  Local  school  districts  or  institu- 
tions participating  in  the  Child  Care 
Food  Program  who  will  participate  in 
the  conduct  of  the  projects. 

g.  Number  of  children  to  be  reached 
and  their  ages  together  with  an  expla- 


nation of  why  the  number  and  ages  of 
the  children  were  selected- 

h.  The  amount  of  funds  that  will  be 
made  available  to  local  school  districts 
or  to  institutions  participating  in  the 
Child  Care  Food  Program  for  imple- 
mentation of  the  projects. 

i.  Plans  to  implement  any  successful 
models  on  a  statewide  basis. 

3.  The  application  shall  be  Submit- 
ted on  a  form  entitled  "Application  for 
Federal  Assistance  (Non-Construction 
Programs)"  SF-424.  Request  for  this 
form  should  k>e  addressed  or  telephone 
request  made  to: 

Contracting  Officer.  Administrative 
Service  Division,  Food  and  Nutrition 
Service.  Room  790,  U.S.  Department 
of  Agriculture.  Washington,  D.C. 
20250,  phone  202/447-8179. 

4.  All  parts  of  the  application  must 
be  completed  in  accordance  with  the 
instructions  contained  in  SF-424.  Part 
rV-Program  Narrative  shall  include  all 
requirements  under  paragraphs  1 
through  4  and  under  paragraphs  5a 
and  5b.  The  applicant  will  be  required 
to  certify  compliance  with  applicable 
provisions  of  the  law  and  administra- 
tive regulations  described  in  part  V  of 
SF-424. 

5.  The  term  of  the  project  shall  not 
exceed  24  months.  State  clearinghouse 
approval  is  not  required.  However,  a 
copy  of  the  application  should  be  for- 
warded for  review  to  the  State 
clearinghouse  in  accordance  with  part 
I  of  OMB  Circular  A-95  (41  FR  2052) 
attachments  A,  part  I,  paragraph  8, 
entitled  "Exceptions."  Orants  will  be 
administered  under  the  provisions  of 
OMB  Circular  A- 102.  Particular  atten- 
tion should  be  given  to  the  following 
areas  in  the  circular 

(1)  Attachment  "A"— cash  deposi- 
tories. 

(2)  Attachment  "C"— standards  for 
grantee  financial  management  sys- 
tems. 

(3)  Attachment  "©"—procurement 
standards. 

The  subject  grant  program  is  listed 
in  the  Appendix  I  of  the  Catalog  of 
Federal  Domestic  Assistance,  10.563. 

Applications  received  will  be  re- 
viewed on  a  competitive  basis  accord- 
ing to  the  criteria  defined  in  para- 
graph 2  and  the  requirements  of  the 
program  narrative  part  IV  of  SF-424 
as  defined  in  paragraph  5.  Announce- 
ments of  grant  awards  will  be  made  on 
or  about  Aug\ist  31,  1979. 

B.  Contracts  or  Coopcrattvk  Aorek- 
KXNTs  WrrH  States,  NoNPRorrr  Or- 
ganizations, Untversitibs,  and  Com- 
lOERciAL  Firms 

Funds  will  not  be  awarded  under 
this  notice.  Rather,  this  Part  is  only  a 
statement  of  intent  that  funds  will  be 
nuule  available  for  research  and  devel- 
opment projects  carried  out  through 
cooperative  agreements  or  other  con- 


tractual arrangements  with  State 
agencies,  nonprofit  organizations,  uni- 
versities, and  commercial  firms  for.  (1) 
evaluation  of  nutrition  education  and 
training  programs  and  development  of 
nutrition  education  evaluation  meth- 
odologies. (2)  outreach  activities  to 
expand  the  benefits  of  the  school 
breakfast  program  to  additional  chil- 
dren including  the  development  of  var- 
ious techniques  and  methods  of  teach- 
ing the  nutritional  value  of  breakfast 
and  the  importance  of  the  principles 
of  good  nutrition  to  health,  and  (3) 
programs  designed  to  encourage  par- 
ents, teachers,  and  students  to  work 
with  the  food  service  manager  to  im- 
prove the  quality  of  food  served  in 
both  the  breakfast  and  lunch  pro- 
grams and  where  applicable  to  encour- 
age local  school  officials  to  stxut  a 
brealLf  ast  program. 

Bids  and  technical  proposals  to  per- 
form projects  imder  Part  B  of  this 
notice  in  accord  with  specifications  es- 
tablished by  FNS  will  be  solicited 
through  Requests  for  Proposals.  An- 
noimcement  of  these  contractual  ac- 
tions will  be  published  in  the  Com- 
merce Business  Daily  from  time  to 
time.  Prospective  bidders  wishing  to 
submit  proposals  may  request  to  be 
put  on  the  bidders  list  by  contacting 
the  Contracting  Officer  in  Part  I. 
paragraph  3. 

Dated:  liCarch  13.  1979. 

Carol  Tucker  Foreman, 
Assistant  Secretary  for  Food 
and  Consumer  Services. 

[PR  Doc.  7»-8084  Filed  S-IS-79: 8:48  am] 
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OZAtK  NATIONAL  roifST 


In  FR  Document  78-550  appearing 
at  page  1520  in  the  Federal  Register 
of  January  10,  1978,  the  following  ad- 
dition should  be  made  in  the  land  de- 
scription for  Marion  County,  Arkan- 
sas: 

1.  On  page  1531,  Column  2,  following  sub- 
headlns  T.  17N..  R.14W..  Sec.  28"  and 
-That  part  of  the  NSV^NEM  lying  North 
and  East  of  the  Buffalo  River  containing 
O.M  of  an  acre,  more  or  leaa." 

Effective  Date:  March  16. 1979. 

BobBerolaxd. 
Secretary. 

March  13,  1979. 

[FR  Doc  79-8065  FUed  S-15-79: 8:45  am] 
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On  January  24,  1979,  notice  was  pub- 
lished in  the  Federal  Register  (43  FR 
4995),  that  an  application  had  been 
filed  with  the  National  Marine  Fisher- 
ies Service  by  Kolmardens  DJurpark. 
S-610  23  Kolmarden,  Sweden,  for  a 
permit  to  take  thrSe  (3)  Atlantic  bott- 
lenose  dolphins  iTursiops  truncatus) 
for  the  purpose  of  public  display. 

Notice  is  hereby  given  that  on 
March  8.  1979.  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Public  Display  Permit 
for  the  above  taking  to  Kolmardens 
DJurpaiii.  subject  to  certain  conditions 
set  forth  therein. 

The  Permit  Is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries,  Na- 
tional Marine  Fisheries  Service.  3300  White- 
haven Street,  N.W.,  Washington.  D.C;  and 

Regional  Director,  National  Marine  Fish- 
eries Service.  Southeast  Region.  9450  Koger 
Boulevard.  Duval  Building.  St  Petersburg. 
Florida  33702. 

Dated:  March  8. 1979. 

Jack  Oehringbr. 
Deputy  Assistant  Administrator 
for  Fisheries,  National  Marine 
Fisheries  Service. 
[FR  Doc  79-8021  FUed  3-15-79;  8:45  am] 


[3510-22-M] 


KIAIMEMAMMAU 


Notice  is  hereby  given  that  the  fol- 
lowing application  has  been  received 
to  take  marine  mammals  incidental  to 
the  course  of  commercial  fishing  oper- 
ations as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
UJS.C.  1361-1407)  and  the  regulations 
thereunder. 

The  United  Fishermen's  Organiza- 
tion of  Southern  California,  P.O.  Box 
3538,  Terminal  Island,  California 
90731,  has  applied  for  general  permits 
in:  Category  3,  "Encircling  Gtear. 
Purse  Seining  Not  Involving  the  Inten- 
tional Takiiig  of  Marine  Mammals"; 
and  Category  5,  "Other  Gear". 

The  applications  are  available  for 
review  In  the  office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Washington, 
D.C.  20235. 

Interested  parties  may  submit  writ- 
ten views  on  this  application  within  20 
days  of  the  date  of  this  notice  to  the 


Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  De- 
partment of  Commerce,  Washington, 
D.C.  20235. 

Dated:  March  12. 1979. 

William  Aron. 
Director,  Office  of  Marine 
Mammals  and  Endangered  Species. 
[FR  Doc.  79-8022  FUed  3-15-79;  8:45  am] 


[3510-25-M] 

COMMITTEE  FOR  THE 

IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

CatTAM  MAN-MADf  FltBt  APf  Alil  PtOM 
HAITI 


March  13, 1979. 
AGENCY:  Committee  for  the  Imple- 
mentation of  Textile  Agreements. 

ACTION:  Controlling  certain  nian- 
made  fiber  apparel  products  in  Cate- 
gory 659  during  the  fifteen-month 
period  which  began  on  January  1, 
1978. 

(A  detailed  description  of  the  categories  in 
terms  of  T.S.UJS.A  numbers  was  published 
in  the  Pkdkkal  Raoisna  on  January  4,  1978 
(43  FR  884),  as  amended  on  January  25, 

1978  (43  FR  342).  Idarch  3.  1978  (43  FR 
8828).  June  22.  1978  (43  FR  26773).  Septem- 
ber 5.  1978  (43  FR  39408).  and  January  2. 

1979  (44  FR  94)). 

SUMMARY:  Under  the  terms  of  para- 
graph 17  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  TextUe  Agree- 
ment of  Bdarch  22  and  23.  1976.  as 
amended,  between  the  Governments 
of  the  United  States  ^nd  Haiti,  the 
Government  of  the  United  States  has 
decided  to  control  imports  of  certain 
man-made  fiber  apparel  products  in 
Category  659,  produced  or  manufac- 
tured In  Haiti  and  exported  to  the 
United  States  during  the  fifteen- 
month  period  which  began  on  January 
1,  1978,  in  addition  to  those  categories 
previously  designated  (See  44  FR 
6491).  The  designated  consultation 
level  is  being  increased  to  440,000 
pounds  at  the  request  of  the  Govern- 
ment of  Haiti  and  will  be  controlled  at 
that  level  for  the  agreement  period 
that  began  on  January  1, 1978. 

EFFECTIVE  DATE:  March  19. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

M.  Shirley  Hargrove.  Trade  and  In- 
dustry Assistant,  Office  of  Textiles. 
UjB.  Department  of  Commerce, 
Washington.  D.C.  20230  (202/S77- 
5423). 

SUPPLEMENTARY  INFORMATION: 
On  February  1.  1979.  Uiere  was  pub- 
lished in  the  Federal  Register  (44  FR 
6491)  a  letter  dated  January  29,  1979 


from  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  to  the  Commissioner  of 
Customs  which  established  levels  of 
restraint  for  certain  specified  catego- 
ries of  cotton  and  man-made  fiber  tex- 
tile products,  produced  or  manufac- 
tured in  Haiti,  which  may  be  entered 
into  the  United  States  for  consump- 
tion, or  withdrawn  from  warehouse  for 
consumption,  during  the  fifteen- 
month  period  which  began  on  January 
1.  1978  and  extends  through  March  31, 
1979.  In  accordance  with  the  terms  of 
the  bilateral  agreement,  the  United 
States  Government  has  decided  also  to 
control  imports  in  Category  659  for 
the  agreement  period  which  began  on 
January  1,  1978.  Accordingly,  there  is 
published  below  a  letter  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agree- 
ments to  the  Commissioner  of  Cus- 
toms directing  that  imports  in  this 
Category  be  limited  to  the  designated 
level  of  restraint.  The  level  has  not 
been  adjusted  to  reflect  any  imports 
during  the  period  which  began  on  Jan- 
uary 1, 1978.  Adjustments  will  be  made 
to  accoimt  for  Imports  during  the 
period  begiiming  on  January  1,  1978 
and  extending  through  the  effective 
date  of  this  action.  ^ 

Arthur  Garel, 
Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

March  IS,  1979. 
CoMMissioii  or  Customs. 
Department  of  the  Treanni, 
Washington,  D.C.  20229. 

Dbab  Mk.  ComnssioHBt:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  29,  1979  by  the 
Chairman.  (Committee  for  the  Implementa- 
tion of  TextUe  Agreements,  eonoeming  im- 
ports into  the  United  States  of  certain 
cotton  and  man-mad»  fiber  textile  products, 
produced  or  manufactured  In  HaitL 

Under  the  terms  of  the  Arrangement  Re- 
garding International  Trade  in  TextUes 
done  at  Oeneva  on  December  20,  1973,  as 
extended  on  December  15, 1977;  Pursuant  to 
the  BUateral  C^otton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  March  22  and 
23,  1976,  as  amenrtfd.  between  the  Govern- 
ments of  the  United  States  and  Haiti;  and  In 
aooordanoe  with  the  provisions  of  Executive 
OrdCT  11851  of  March  3.  1972.  as  amended 
by  Executive  Order  11951  of  January  6. 
1977.  you  are  directed  to  prohibit,  effective 
on  March  19.  1979.  and  for  the  fifteen 
month  period  beginning  on  January  1,  1978 
and  extending  through  March  31.  1979. 
entry  Into  the  United  States  for  consump- 
tion, and  withdrawal  from  warehouse  for 
consumption,  of  man-made  fiber  textile 
products  in  Category  659,  produced  or  man- 
ufactured in  Haiti,  in  excess  of  440,000 
pounds.' 

Man-made  fiber  textile  products  In  the 
foregoing  category  which  have  been  re- 
leased from  the  custody  of  the  U.8.  Customs 
Service  under  the  provisions  of  19  UJB.C. 


■Tb^  levd  of  restraint  tuw  not  been  ad- 
Justed  to  reflect  any  imports  after  Decem- 
ber 31, 1977. 
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1448(b)  and  14M<aXlKA)  prior  to  the  effec- 
ttn  date  of  this  directive  shall  not  be  denied 
entry  under  this  directive. 

A  detailed  description  of  the  categories  In 
terms  of  TS.VAA.  numbers  was  published 
In  the  ftnatAL  Rnism  on  January  4.  1978 
(43  PR  884),  as  amended  on  January  2S, 

1978  (43  PR  3431).  March  3.  1978  (43  PR 
8828).  June  22.  1978  (43  PR  26773).  Septem- 
ber 5.  1978  (43  PR  39408).  and  January  2. 

1979  (43  PR  94)). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  Include  entry  for  con- 
sumption into  the  Commonwealth  of  Puerto 
Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Haiti  and  with  respect  to 
Imports  of  man-made  fiber  textile  products 
from  Haiti  have  been  determined  by  the 
Committee  for  the  Implementation  of  Tex- 
tile Agreements  to  involve  foreign  affairs 
functions  to  the  United  SUtes.  Therefore, 
the  directions  to  the  Commissioner  of  Cus- 
toms, being  necessary  to  the  Implementa- 
tion of  such  actions,  fall  within  the  foreign 
affairs  exception  to  the  rule-making  provi- 
sions of  5  D.&C.  553.  This  letter  will  be  pub- 
lished in  the  Pdbul  Rioutbl 

Sincerely. 

AxTHua  OxazL. 
Acting  Ctiairman,  Committee  for  the 
tmplementatUjn   of  Textile   Agree- 
ment*. 

[PR  Doc.  79-8040  PUed  3-15-79:  8:45  am] 

[6820-33-M] 

COMMITTEE  FOt  PUICHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

PIOCUtfMBir  Un  1979 


The  (locument  published  in  the  Pkd- 
KSAL  Racism  on  li£arch  9,  1979  (44 
FR  13061)  proposing  the  addition  to 
Procurement  List  1079  is  amended  to 
correct  the  proposal  for  m&ttress.  In- 
nerspring  as  follows: 

Class  7210 

MattreM.  Innerspring  (Felted  Cotton  Pad- 
ding) with  Vinyl/Nylon  Uuninated  Ticking 
(Veterans  Administration  only) 

The  above  for  all  requirements  which  are 
not  furnished  by  Pederal  Prison  Industries. 

Comments  on  the  proposed  addition 
to  the  Procurement  List  of  the  above 
mattress  must  be  received  on  or  before 
April  18.  1979. 

E.  R.  Alley,  Jr.. 
Acting  Executive  ZHrector. 
[PR  Doc  79-8019  PUed  3-15-79: 8:45  am] 


(M30-3»-M] 


KOCUUMBIT  USr  1979 


AGENCY:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to  Pro- 
curement List. 


NOTICES 

SUMMARY:  The  Committee  has  re- 
ceived proposals  to  add  to  Pnxnire- 
ment  List  1979  commodities  to  be  pro- 
duced by  workshops  for  the  blind  and 
other  severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE:  April  18.  1979. 

ADDRESS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  2009  14th  Street  North. 
Suite  610.  Arlington.  Virginia  22201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  W.  Fletcher.  (703)  557-1145 

SUPPLEMENTARY  INFORMATION: 
This  notice  is  published  pursuant  to  41 
U.S.C.  47(aK2).  85  SUt.  77. 

If  the  Committee  approves  the  pro- 
posed additions,  all  entities  of  the  Fed- 
eral Government  will  be  required  to 
procure  the  commodities  listed  l)elow 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1979, 
November  15.  1978  (43  FR  53151): 

CuisslOOS 

Swab,  SmaU  Arms,  aeaning.  1005-00-913- 
4248,  1005-0(^28S-35«5. 

Class  3990 

PaUeU.  Wood.  24"  x  40",  3990-00-X77- 
1721  (Requirements  for  the  New  C^miber- 
land.  Pennsylvania  Army  Depot  only). 

Cuss  8970 
life  Raft.  Individual.  8970-01-028-9408. 

E.  R.  AUXT.  Jr.. 
Acting  Executive  Director. 

[PR  Doc  79-8020  PUed  3-15-79:  8:45  am] 
DEPARTMENT  OP  DEFENSE 

CH»    09    NAVAL    OfflATlONS    EXiOniVI 
PANH,  AOVISOtY  COHMMTTH.  CO<l<MAND, 

PANa 


Pursxiant  to  the  provisions  of  the 
Pederal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Command.  Control  and  Com- 
munications Sub-Panel  of  the  Chief  of 
Naval  Operations  (CNO)  Executive 
Panel  Advisory  Committee  will  meet 
on  April  3-4,  1979,  at  San  Diego,  Cali- 
fornia. The  first  session  will  be  held  at 
the  Naval  Oceans  System  Center,  San 
Diego,  on  April  3.  1979.  from  9:00  ajn. 
to  4:00  pm.  The  second  session  will  be 
held  at  the  Fleet  ASW  Training 
Center.  San  Diego,  on  April  4.  1979, 
from  9:00  ajn.  to  12:00  noon.  The  third 
session  will  be  held  at  the  Fleet 
Combat  Training  Center.  San  Diego, 
on  April  4.  1979.  from  1:00  pm.  until 


4:00  pjn.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  entire  agenda  for  the  meeting 
will  consist  of  discussions  of  new  devel- 
opments in  command,  control  and 
communl<»tions,  and  long  range  plan- 
ning and  programming.  The  agenda 
will  consist  of  classified  information 
that  is  specifically  authorized  by  Ex- 
ecutive order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined 
In  writing  that  the  public  Interest  re- 
quires that  all  sessions  of  the  meeting 
be  closed  to  the  public  because  they 
will  be  concerned  with  matters  listed 
In  section  552b  (cKl)  of  title  5.  United 
States  Code. 

For  further  information  concerning 
this  meeting,  contact  Commander 
Robert  B.  Vosilus,  USN,  Executive 
Secretary  of  the  CNO  Executive  Panel 
Advisory  Committee,  1401  WUson  Bou- 
levard. Room  405.  Arlington.  VA 
22209.  telephone  number  (202)  694- 
3191. 

Dated:  March  13. 1979. 

P.  B.  Walker. 
Captain.     JAOC.      U.S.     Navy. 
Deputy  Assistant  Judoe  Advo- 
cate  Oeneral  (Administrative 
Law). 
(PR  Doc  79-8046  Piled  3-15-79:  8:45  am] 

[6450-01-M] 

DEPARTMENT  OF  ENERGY 

AUTODAOnVI  PIOrUiSION  IfSfAICH  AND 
OfVHOrMBIT 


Cttr<l«sllii 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of 
EInergy  will  hold  a  contractor  coordi- 
nation meeting  on  automotive  propul- 
sion research  and  development,  and 
members  of  the  public  are  hereby  in- 
vited to  attend  as  observers.  Contrac- 
tors and  staff  of  the  Department  of 
Energy  and  the  National  Aeronauti<s 
and  Space  Administration  will  present 
papers  on  the  current  state  of  re- 
search and  development  on  advanced 
automotive  propulsion  systems  and  on 
alternative  fuels. 

DATES:  April  24-26.  1979.  9  ajn..  to  5 
pan. 

ADDRESS:  Hyatt  Regency  Dearborn 
Hotel.  Dearborn.  Michigan. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.  Alma  Anderson,  UJ3.  Depart- 
ment of  Energy.  Idall  Station  2221C, 
20  Massachusetts  Avenue,  N.W.. 
Washington.  D.C.  20545,  Telephone 
(202)  376-4675. 


SUPPLEMENTARY  INFORMATION: 
T(xlay's  notice  follows  through  on  a 
statement  in  the  notice  of  proposed 
regulations  (43  FR  31929.  31932  (July 
24,  1978))  under  secUon  304(f)  of  the 
Department  of  Elnergy  Act  of  1978— 
CivUian  AppUcations  (Act),  15  U.S.C. 
2703(f)  (1970),  in  which  the  Depart- 
ment of  Energy  (DOE)  announced  its 
intention  to  open  contractor  coordina- 
tion meetings  to  public  attendance. 
Section  304(f)  requires  the  E>OE  to 
issue  administrative  regulations  pre- 
scribing procedures,  standards,  and 
criteria  for  review  and  certification  of 
automotive  propulsion  research  and 
development  to  be  fimded  by  new 
grants,  cooperative  agreements,  or 
contracts,  or  as  new  DOE  or  agency 
projects  under  the  Act.  The  purpose  of 
the  review  and  certification  pnx^ess  is 
to  insure  that  research  and  develop- 
ment newly  funded  under  the  Act  will 
supplement  rather  than  supplant,  du- 
pll<aite.  displace,  or  lessen  the  same  ac- 
tivities in  the  private  sector. 

The  final  regulations  (43  FR  55228, 
November  24,  1978)  provide  for  notice 
to  the  public  of  proposed  research  and 
development  and  an  opportunity  to 
file  written  objections.  To  enable  the 
public  to  avail  itself  of  the  opportuni- 
ty to  participate  in  the  review  and  cer- 
tification pr(x%8s.  the  E>OE  stated  in 
the  notice  of  the  proposed  regulations 
that  it  would  give  notice  of  meetings, 
such  as  the  one  announced  today, 
since  relevant  information  is  to  be  pre- 
sented. 


Date 

Topic 

Oflon 

April  34.. 

Procram  Overview 

IComing. 

Om  turt>lne  lystems  panel 

After- 

dtocuadon. 

AprUaS.. 

SUrilns  enclne  panel 
diaciiMlon 

Morning. 

Technolocy  appUcaUans  and 

After- 

supporttns  resesrch  and 

technology  and  Alternative 

fuela  (concurrent  lessioiu). 

April  34.. 

Vehtclr  lystems  and 
AltemaUve  f  ueU 
(concurrent  levlon*). 

Momlnc. 

Oteael  panel  dlacuaston  and 

After- 

Alternative fueU 

noon. 

(concurrent  Mulrmi). 

Registrants  at  the  meeting  pay  a  $25 
registration  fee  for  which  they  receive 
refreshments,  copies  of  papers  pre- 
sented at  the  meeting,  and  subse- 
quently a  (»py  of  the  report  of  the 
pr(x»edlngs.  Members  of  the  public 
'may  register  and  pay  the  fee  if  they 
wish  to  avail  themselves  of  these  serv- 
ices and  materials.  However,  if  they  do 
not,  they  are  free  simply  to  attend 
meeting  sessions  and  listen  to  the  pro- 
ceedings. Members  of  the  public  in- 
tending to  respond  to  this  notice  are 
requested  to  so  advise  the  information 
contact  named  above  in  advance  so 


NOTICES 

that  appropriate  seating  arrangements 
can  be  made. 

Issued    in    Washington,    D.C.    on 
March  12. 1979. 

Oui  Waloen, 
Assistant  Secretary.  Conservation 

and  Solar  Applications. 

[FR  Doc.  79-7963  PUed  3-15-79;  8:45  am] 


[6450-01-M] 


K#yilMffOfy  AONriflnfroffiMI 

AHALYSIS    OF    lEHNHS    NO.    2    MSTHIATE 
COSTS  AND  REVENUfS:  JULY  197M)CCEM- 
1978 


AGENCY:  Economic  Regulatory  Ad- 
ministration, Department  of  Energy. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Economic  Regula- 
tory Administration  (ERA)  of  the  De- 
partment of  Energy  (DOE)  conducted 
a  study  entitled  Analysis  of  Refiners' 
No.  2  Distillate  Costs  and  Revenues: 
July  1976-December  1978.  No.  2  distU- 
lates  Include  No.  2  home  heating  oil. 
The  ERA  is  announcing  a  hearing  to 
consider  the  relation  of  refiner  cost  in- 
(reases  and  revenue  Increases  for  No.  2 
distillates  In  the  period  from  deregula- 
tion (July  1976)  through  December 
1978. 

Participants  in  the  hearing  will  in- 
clude the  Office  of  Fuels  Regulation 
(OFR),  which  prepared  the  cost-reve- 
nue study,  the  nine  refiners  whose 
data  OFR  analyzed  In  the  cost-reve- 
nue study,  and  other  Interested  per- 
sons as  determined  by  the  ERA. 

DATES:  Requests  to  participate  by 
Thursday,  March  22, 1979. 

PRE-HEARING  CONFERENCE:  9 
a.m.,  Friday,  March  23,  1979. 

HEARING:  Date  to  be  announced  at 
pre-hearing  conference. 

ADDRESSES:  Send  "request  to  par- 
ticipate In  No.  2  distillates  hearing"  to 
Mrs.  Deborah  Kidwell.  Box  XA.  Room 
2313.  2000  M  Street,  N.W.,  Washing- 
ton. D.C.  20461. 

PRE-HEARING  CONFERENCE:  9 
a.m..  Friday,  March  23,  1979,  2000  M 
Street,  N.W..  Room  2104,  Washington. 
D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Webb,  Office  of  PubUc  In- 
formation, Economic  Regulatory  Ad- 
ministration. 2000  M  Street,  N.W., 
Room  B-110,  Washington.  D.C. 
20461,  (202)  634-2L70. 

Mrs.  Deborah  KldweU,  2000  M 
Street,  N.W.,  Room  2313,  Washing- 
ton. D.C.  20461.  (202)  254-5201. 
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William  C.  Gillespie  (Economic  Reg- 
ulatory Administration),  2000  M 
Street,  N.W.,  Room  2109,  Washing- 
ton. D.C.  20461,  (202)  254-5140. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd. 

II.  The  OFR  Cost-Revenue  Study. 
HI.  Further  Actions. 

Notice  of  Public  Hkarimc  To  Consid- 
KR  Analysis  op  RcnmRS  No.  2  Dis- 
tillate Costs  and  Rbvehuks:  July 
1976-DlCKifBER  1978 

I.  BACaCGROUND 

Middle  distillates,  including  No.  2 
oils,  were  exempted  from  price  and  al- 
l(x:ation  regulation  under  the  Eimer- 
gency  Petroleum  Allocation  Act 
(EPAA)  on  July  1.  1976.  Section  12(f) 
of  the  EPAA  authorizes  the  reimposi- 
tion  of  price  or  allcxaition  regulation 
on  an  exempted  product  when  such 
regulation  is  necessary  to  attain  and  is 
consistent  with  the  specified  objec- 
tives of  the  EPAA.  In  light  of  its  con- 
tinuing authority  under  Section  12(f). 
and  in  response  to  congressional  and 
public  concern  about  middle  distillate 
prices,  the  Federal  Energy  Administra- 
tion (FEA)  and,  subsequently,  the  De- 
partment of  Energy  (DOE)  undertook 
to  monitor  certain  No.  2  oil  prices 
during  the  winters  of  1976/1977  and 
1977/1978.  As  part  of  its  1978  program. 
DOE  announced  that  the  Office  of  Ad- 
ministrative Review  (now  the  Office  of 
Hearings  and  Appeals)  (OHA)  would 
conduct  a  public  evidentiary  hearing 
for  the  purpose  of  examining  the  per- 
formancie  of  all  levels  of  distribution 
of  the  NO.  2  heating  oil  industry  and 
the  need  for  any  ftirther  regulatory 
action.  OHA  conducted  such  a  hear- 
ing, and,  on  November  20.  1978.  that 
office  issued  a  Decision  and  Recom- 
mendations—No. 2  {Home)  Heating 
Oil 

At  the  refining  level,  the  OHA  found 
that  the  evidence  through  the  1977/ 
1978  heating  season  "would  apper  to 
indicate  a  trend  of  stabilizing  prices 
and  declining  price  increases. ..."  (p. 
83).  The  OHA  found,  nevertheless,  on 
the  basis  of  the  evidence  before  it. 
that  "the  price  for  No.  2  heating  oil  at 
the  refining  level  subsequent  to  decon- 
trol has  increased  at  a  greater  rate 
than  the  cost  increases  refiners  have 
been  incurring."  (p.  131).  The  OHA 
recognized  that  "price  Increases  above 
the  level  of  increased  costs  do  not  nec- 
essarily connote  unreasonable  or  in- 
equitable prices."  (p.  88).  It  was  the 
OHA's  view,  however,  that  its  findings 
raised  "serious  questions  as  to  the  ade- 
quacy of  competitive  forces  at  the  re- 
finer level  as  a  means  of  restraining  in- 
equitable prices."  CId.) 


KDOUL  UOtSTR,  VOL  44,  NO.  SI— PtBAV,  MAKN  14.  1979 


PBtBtAL  UOISTBt,  VOi.  44,  MO,  33    FMPAY,  MAtCM  1*.  1979 


UMI 


16032 

U.  THX  OrS  COST-KKVnrUK  STUDT 

Once  a  product  is  deregulated,  it  is 
not  possible  to  determine  the  actual 
extent  to  which  refiners'  prices  are 
different  from  what  they  would  have 
been  under  continuing  regulation.  It  is 
possible  to  compute  hypothetical 
m^Timiim  prices  for  each  refiner  by 
applying  the  regulations  retroactively 
to  the  revenues  and  costs  that  were  re- 
idlzed  under  deregulation.  Those  hy- 
pothetical maxima,  however,  are  not 
necessarily  what  the  maxima  would 
have  been  under  continuing  regula- 
tion. Had  regulations  actually  been  in 
effect,  refiners  would  have  had  availa- 
ble a  number  of  strategies  which 
might  have  made  it  possible  legally  to 
charge  substantially  the  same  prices 
under  regulation  as  were  actually 
charged  under  deregulation. 

Nevertheless,  an  analysis  which  ret- 
roactively applies  the  regulatory 
standards  to  test  actual  cost  and  reve- 
nue Increases  since  deregulalon  is 
useful  In  assessing  refiner  price  behav- 
ior In  the  deregulated  marlcet.  Such  a 
study  can  approximate  the  extent  to 
which  prices  under  deregulation  were 
significantly  higher  or  lower  than 
they  could  have  been  under  regulation 
and.  more  broadly,  can  help  clarify 
the  relationship  and  patterns  of  cost 
increases  and  price  increases. 

OHA's  findings  concerning  the  rela- 
tionship of  cost  Increases  to  price  In- 
creases rested  upon  imputed  rather 
than  actual  data,  and  aggregated 
rather  than  individual  company  data, 
in  the  application  of  certain  elements 
of  the  refiner  price  rule.  Moreover. 
OHA  compared  cost  and  revenue  in- 
creases since  Jime.  1976.  which  could 
have  affected  the  results  if  ^ts  and 
revenues  had  not  increased  at  the 
same  rate  between  May  IS.  1973  (the 
actual  base  date  under  the  refiner 
price  rule)  and  June.  1976. 

Accordingly,  the  Economic  Regula- 
tory Administration  (ERA),  in  Decem- 
ber. 1978,  directed  the  nine  principal 
refiners  of  No.  2  oUs  to  provide  actual 
monthly  cost  and  revenue  increases  as 
against  May.  1973.  for  the  period  July. 
1976.  through  December.  1978.'  Such 
data  made  it  possible  to  achieve  a 
better  approximation  than  OHA  was 
able  to  achieve  on  the  basis  of  the 
data  available  to  it  of  what  the  effects 
of  continued  regulation  might  have 
been  on  prices  charged  for  No.  2  oils. 
The  OPR  conducted  an  extensive 
analysis  of  this  data,  which  is  present- 
ed In  a  report  that  will  be  available 
from  the  Office  of  Public  Information, 
Room  B-110,  2000  M  Street.  N.W.. 
Washington.  D.C.  The  report  is  entl- 
Ued.  Analysis  of  Refiners'  No.  2  DistU- 
late  Costs  and  Revenues:  July  1976-De- 
cember  1978. 


NOTICES 

ni.  ruKTiUK  Acnoif  s 

The  Department  has  determined  to 
convene  a  hearing  to  consider  the  rela- 
tion of  costs  and  revenues  for  No.  2 
oils  In  the  period  from  deregulation 
through  December,  1978.  The  hearing 
will  be  conducted  by  ERA.  Matters 
which  may  be  addressed  by  partici- 
pants In  the  hearing  include: 

(1)  The  methodolocy  of  the  cost-revenue 
study. 

(3)  The  findings  of  the  cost-revenue  study. 

(3)  Economic  Implications  of  the  findings 
of  the  cost-revenue  study.  Including  Implica- 
tions as  to  competition  at  the  refiner  level. 

The  cost/revenue  study  extends 
through  December  1978.  Heating  oil 
prices  continued  to  rise  in  January 
and  February  1979.  Rather  than  ad- 
dress these  most  recent  price  Increases 
In  the  hearing  without  benefit  of  anal- 
ysis of  actual,  company-specific  refiner 
cost  and  revenue  data.  DOE  will 
update  the  cost-revenue  study  this 
siunmer. 

Participants  in  the  hearing  will  In- 
clude the  OFR.  the  nine  refiners 
whose  data  OFR  analyzed  in  the  cost- 
revenue  study*  and  other  Interested 
persons  as  determined  by  ERA.  Except 
insofar  as  answers  by  a  non-partici- 
pant may  be  required  by  the  presiding 
official,  only  participants  will  be  al- 
lowed to  present  statements  and  oth- 
erwise participate  In  the  hearing.  In- 
terested persons  wishing  to  participate 
should  file  a  request  with  ERA  Office 
of  Public  Hearings  Management. 
Attn.:  D.  Kldwell.  Box  XA.  2000  M 
Street.  NW..  Room  2313.  Washington. 
D.C.  20461.  Such  requests  should  be 
received  not  later  than  March  22. 
1979.  Requests  should  describe  the 
nature  of  the  person's  interest  and 
why  the  person  believes  that  partici- 
pation will  contribute  to  an  under- 
standing of  the  issues  in  the  hearing. 

In  order  to  provide  interested  per- 
sons an  opportunity  to  be  heard  on 
the  procedures  that  are  appropriate 
for  the  hearing,  a  pre-hearlng  confer- 
ence will  be  held  on  Friday,  March  23. 
at  9:00  a.m.,  in  Room  2105  at  2000  M 
Street.  NW..  Washington.  D.C. 

Only  persons  who  have  filed  a  re- 
quest to  participate  will  be  allowed  to 
speak  at  the  prehearing  conference. 
The  pre-hearlng  conference  will  aid  In 
identifying  the  native  of  the  Interests 
of  persons  wishing  to  participate  in 
the  hearing.  The  pre-hearing  confer- 
ence will  discuss  whether  participants 
should  be  provided  opportunity  direct- 
ly to  question  other  participants,  or 
whether  all  questions  should  be  sul> 
mitted  to  the  presiding  officer  as  is 
the  practice  In  i:)epartmental  rulemak- 


*Tbe  OHA  report  covered  the  period  July 
1976  through  April  1978. 


'Amenula  Hess  CorporsUon:  AtUmtlc 
Rkhfleld  Company:  Exxon  Corporation; 
Oulf  OU  Corporation;  Marathon  Oil  Corpo- 
ration; Phillips  Petroleum  Company;  Stand- 
ard OU  of  Indiana:  Sun  OQ  Company: 
Texaco,  Inc. 


ing  proceedings.  Participants  are  invit- 
ed to  consider  whether  direct  ques- 
tioning by  participants  subject  to  an 
agreed  time  limit  (for  example,  one 
hour  for  each  questioner)  would  be 
practical  and  appropriate,  and  wheth- 
er there  are  suitable  groupings  of  par- 
ticipants with  common  Interests  so 
that  questioning  can  be  conducted  by 
a  single  representative  of  that  Interest. 
Participants  are  also  Invited  to  address 
the  procedural  matters  discussed 
beiow.  The  time  and  place  of  the  hear- 
ing will  l>e  announced  at  the  pre-hear- 
ing conference,  and  thereafter  can  be 
ascertained  by  telephoning  the  Office 
of  Public  Hearings  Management  (202) 
254-5401.  and  inquiring  as  to  the  "No. 
2  distillates  hearing." 

The  DOE  has  tentatively  concluded 
that  it  will  use  Its  compulsory  process 
to  compel  answers  by  any  person, 
whether  or  not  the  person  presents  a 
statement  In  the  hearing,  to  questions 
which.  In  the  Judgment  of  the  presid- 
ing official,  are  of  relevance  and  im- 
portance to  the  subjects  under  consid- 
eration, could  not  reasonably  t>e  an- 
swered by  some  other  means,  are  not 
repetitive,  and  would  not  be  unduly 
burdensome  to  answer.  The  presiding 
official  will  determine  In  the  circum- 
stances whether,  if  the  need  to  utilize 
prtx:ess  for  such  purposes  arises,  the 
answers  should  be  oral  or  In  writing. 

The  DOE  will  present  the  coet-reve- 
nue  study,  and  otherwise  guide  the 
conduct  of  the  hearing,  so  as  to  main- 
tain the  confidential  status  of  infor- 
mation which  It  deems  proprietary. 
The  conduct  of  a  hearing  concerning 
actiukl  recent  costs  necessitates  consid- 
erable care  In  avoiding  disclosures 
with  a  potential  to  reduce  competition. 
During  the  course  of  the  hearing, 
questions  may  arise,  the  answers  to 
which  would  involve  examination  of 
proprietary  data.  The  DOE  has  tenta- 
tively concluded  that  where  such  ques- 
tions are  otherwise  appropriate,  the 
OFR  staff  will  re-analyze  proprietary 
data  in  its  possenion  In  an  effort  to 
develop  an  answer  to  the  question 
which  does  not  reveal  the  imderlylng 
proprietary  data.  The  availability  of 
the  OFR  staff  for  this  purpose  must 
He  within  the  discretion  of  the  presid- 
ing official,  involving  as  it  does  a  seri- 
ous potential  for  disruption  of  OFR 
workload. 

Unless  the  DOE  decides  to  reimpoee 
regulation  under  Section  12(f)  of  the 
EPAA,  the  DOE  does  not  contemplate 
preparing  another  report  on  No.  2  oils 
on  the  basis  of  the  hearing  announced 
today.  The  cost-revenue  study,  the 
record  in  the  hearing,  and  the  planned 
update  of  the  cost-revenue  study  in 
early  summer,  are  all  part  of  the 
DOE'S  continuing  processes  of  infor- 
mation acquisition  and  policy  formula- 
tion. These  ongoing  activities  are  not 
limited  to  the  materials  that  will  be 


the  subject  of  the  hearing  and  will  not 
end  with  the  completion  of  the  hear- 
ing. 

Issued  In  Washington,  D.C,  March 
13,  1979. 

DAvn>  J.  Bardih. 
Administrator,  Economic 
Regulatory  Administration. 

[PR  Doc.  79-81(M  Filed  3-15-79;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

[FRL  1077-81 
PUfU  AND  FUEL  AOOmVES 

wt9^9%0Q  ilVt9ff!pffVfftV9  KIMS 

AGia^CY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Interpre- 
tive Rule. 

SUMMARY:  This  notice  aimounces 
EPA's  proposed  Interpretation  of  the 
term  "substantially  similar"  as  it  is 
used  in  section  211(fKl)  of  the  Clean 
Air  Act  (Act).  This  interpretation  will 
enable  fuel  and  fuel  additive  manufac- 
turers to  determine  whether  their 
fuels  or  fuel  additives  are  covered  by 
or  excluded  from  the  prohibitions  of 
section  211(fKl)  and  (3)  of  the  Act. 
The  proposed  Interpretation  expands 
an  earlier  Interpretation  issued  by 
EPA.  43  FR  11258  (1978).  43  FR  24131 
(1978). 

DATE:  Comments  received  on  or 
before  April  16,  1979,  will  be  consid- 
ered In  formulating  a  final  interpreta- 
tion. 

ADDRESS:  Comments  should  be  sub- 
mitted to:  Docket  EN-79-5,  Central 
Docket  Section  (A-130).  Environmen- 
tal Protection  Agency.  Washington, 
D.C.  20460.  The  docket,  located  in 
room  2903B,  is  open  from  8:00  a.m.  to 
4:00  p.m.  for  public  inspection  of 
record  material. 

FOR  FURTHER  INFORMATION 
CONTACT:     ' 

Margaret  Pena,  Attorney-Advisor, 
Mobile  Source  E^orcement  Division 
(EN-340).  Environmental  Protection 
Agency,  Washington.  D.C.  20460, 
(202)  426-4147. 

SUPPLEMENTARY  INFORMATION: 
Section  211(fKl)  of  the  Oean  Air  Act 
prohibits,  after  March  31,  1977,  any 
fuel  or  fuel  additive  manufacturer 
from  first  introducing  into  commerce, 
or  Increasing  the  concentration  in  use 
of,  any  fuel  or  fuel  additive  for  general 
use  in  light  duty  motor  vehicles  manu- 
factured after  model  year  1974  which 
is  not  substantially  similar  to  any  fuel 
or  fuel  additive  utilized  in  the  certifi- 
cation of  any  mddel  year  1975,  or  sub- 
sequent model  year,  vehicle  or  engine 
luider  section  206  of  the  Act. 


NOTICES 

Under  section  211(fK3).  any  manu- 
facttirer  of  any  fuel  or  fuel  additive 
which  prior  to  March  31,  1977,  and 
after  January  1.  1974.  first  introduced 
in  commerce  or  IncreiEtsed  the  concen- 
tration in  use  of  a  fuel  or  fuel  additive 
that  would  otherwise  have  been  pro- 
hibited under  section  211(f)(1)  of  the 
Act  If  introduced  on  or  after  March  31, 
1977,  shall,  not  later  than  September 
15,  1978,  cease  to  distribute  such  fuel 
or  fuel  additive  in  commerce. 

EPA  proposes  to  treat  a  fuel  or  fuel 
additive  for  general  use  in  light  duty 
motor  vehicles  manufactured  after 
model  year  1974  as  substantially  simi- 
lar to  any  fuel  or  fuel  additive  utilized 
in  the  certification  of  any  1975  or  sub- 
sequent model  year  vehicle  or  engine 
under  section  206  of  the  Act  If  any 
fuel  satisfies  the  following  first  crite- 
rion, or  any  fuel  additive  satisfies  any 
one  of  the  following  three  criteria: 

(1)  The  fuel  or  fuel  additive  ■  Con- 
tains either  carbon  and  hydrogen  ex- 
clusively, or  carbon,  hydrogen  and 
oxygen  exclusively  and  will  be  sold  to 
consimiers  as  or  in  an  unleaded  fuel 
with  the  resulting  fuel  possessing  the 
range  of  physical  and  chemical  charac- 
teristics *  of  the  unleaded  fuel  that 
was  used  or  could  have  been  used  in 
certification  for  model  year  1975,  and 
subsequent  model  year  vehicles,  on 

(2)  The  fuel  additive  contains 
carbon,  hydrogen  and  nitrogen;  or 
carbon,  hydrogen,  oxygen  and  nitro- 
gen, and  the  additive's  total  concentra- 
tion in  the  fuel  does  not  exceed  0.25% 
by  weight  of  the  fuel,*  or, 

(3)  The  fuel  additive  has  a  molecular 
structure  and  chemical  composition 
identical  to  a  fuel  additive  which  was 
used  In  the  certification  of  any  1975  or 
subsequent  model  year,  vehicle  or 
engine,  and  has  a  concentration  in  un- 
leaded gasoline  that  has  not  been  in- 
creased by  more  than  50%  by  weight. 


■For  purposes  of  this  interpretive  rule, 
the  term  "fuel  additive"  refers  only  to  the 
active  portion  of  the  additive  package  ex- 
cluding that  component  consisting  of  carrier 
oUs  and  solvents  whose  primary  function  is 
to  insure  the  additive's  compatibility  with 
the  fueL  (Carrier  oils  and  solvents  are  not  a 
focal  point  of  this  Interpretation  since  they 
are  primarily  composed  of  carbon  and  hy- 
drogen. 

'"Possessing  phjrsical  and  chemical  char- 
acteristics" means  that  the  volatility,  densi- 
ty, stoichiometry.  viscosity,  and  chemical- 
composition  (including  inherent  Impurities) 
of  the  candidate  fuel  do  not  vary  by  more 
than  the  usual  commercial  variation  of  un- 
leaded fuel,  as  reported  in  the  Department 
of  Energy  and  Motor  Vehicle  Manufactur- 
ers Association  surveys. 

'For  the  purposes  of  this  interpretive  rule, 
impurities  which  produce  gaseous  combus- 
tion products  (e.g..  products  which  exist  as  a 
gas  at  standard  temperature  and  pressure) 
nuiy  be  present  in  the  additive  at  trace 
levels.  An  impurity  is  that  sutwtance  which 
is  present  through  contamination  or  re- 
mains naturally,  after  processing  of  the  ad- 
ditive is  completed. 
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The  first  section  of  this  interpreta- 
tion is  based  on  the  type  of  fuels  re- 
quired by  regulation  to  be  used  In  cer- 
tification testing.  Regiilations  at  40 
CFR  86.113-79<aKl)  and  (2)  prescribe 
those  fuels  used  in  testing  1975  and 
subsequent  model  year  vehicles  or  en- 
gines. Motor  vehicles  or  motor  vehicle 
engines  should  have  been  designed  so 
that  they  are  capable  of  complying 
with  emissions  standards  using  any 
unleaded  fuel  which  complies  with 
these  specifications  and  requirements 
for  certification  test  fuels. 

Fuels  are  typically  composed  of 
carbon  and  hydrogen  only.  With 
regard  to  the  addition  of  oxygenated 
compounds,  as  long  as  the  resulting 
fuel  possesses  the  physical  and  chemi- 
cal characteristics  of  unleaded  fuel,* 
the  presence  of  oxygen  in  the  fiiel  is 
not  expected  to  result  In  significantly 
different  emissions  performance  than 
fuels  without  oxygen  containing  com- 
pounds. 

With  regard  to  the  second  portion  of 
the  interpretation.  EIPA  believes, 
based  on  Information  obtained  from 
Industry  and  certification  fuel  specifi- 
cation submittals,  that  additives  used 
In  certification:  (1)  are  used  at  concen- 
trations not  greater  than  0.25%  by 
weight;  (2)  are  composed  of  only  the 
elements  carbon,  hydrogen,  oxygen  or 
nitrogen;  and  (3)  produce  combustion 
products  which  exist  as  a  gas  at  stand- 
ard temperature  and  pressure.* 

Most  of  the  additives  used  in  certifl- 
cation,  which  have  been  used  for  years 
in  small  concentrations  (up  to  0.25% 
by  weight),  have  had  no  known  detri- 
mental effects  on  emissions.  Our  belief 
that  an  incremental  increase  of  up  to 
50%  of  these  additives  wUl  not  signifi- 
cantly alter  emissions  performance 
serves  as  the  basis  for  the  final  portion 
of  our  interpretation. 

Dated:  March  14, 1979. 

Barbara  Bltjm. 

Acting  Administrator. 

[FR  Doc  79-8105  FUed  3-15-79:  8:45  am] 


[6712-01-M] 

FB>ERAL  COMMUNICATIONS 
COMMISSION 

NOtTN  AnANTIC  FACHim 


•r  Ptaii  WMcb  iHdMJsi  TAT-7 
CaUslNlftS 


FBBBUART  26,  1979. 
The  Commission  has  found  substan- 
tially   acceptable    a    comprehensive 


*See  note  2  supra. 

'Combustion  products  which  exist  as  a  gas 
at  standard  teznperature  and  pressure  nor- 
mally pass  through  the  system  without  leav- 
ing deposits  on  the  catalyst  which  could  de- 
activate or  plug  the  emission  control  device. 
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facilities  construction  and  use  plan  for 
the  North  Atlantic  region.  The  plan 
considered  was  negotiated  by  the 
United  States  International  Service 
Carriers  (USISC)  with  their  foreign 
correspondents  In  CEPT*  and  Tele- 
globe/Canada**. That  plan  provides 
for  the  construction  and  use  of  cable 
and  satellite  facilities  between  the 
U^.  and  20  countries  In  E^irope  and 
taicludes  Implementation  of  a  seventh 
transatlantic  submarine  cable  (TAT-7) 
in  mid-1983.  WhUe  finding  the  bulk  of 
the  negotiated  plan  acceptable  the 
Commission  did  express  reservafJons 
as  to  some  aspects  of  It. 

The  Commission  action  was  in  ac- 
cordance with  the  procedures  It  estab- 
lished In  October  25.  1978.  in  E>ocket 
No.  18875.  At  that  time,  the  Commis- 
sion instituted  procedures  concerning 
adoption  of  policies  governing  the  li- 
censing of  transatlantic  communica- 
tions faculties  through  1985.  The  pro- 
cedures Instituted  consisted  of  five 
phases.  In  the  first  phase,  the  staff, 
with  the  assistance  of  the  USISC  and 
Comsat,  was  to  update  two  plans  previ- 
ously considered  by  the  Commission. 
In  the  second  phase,  these  plans  were 
to  be  used  as  bounds  within  which  the 
USISC  would  negotiate  a  comprehen- 
sive cable  and  satellite  plan  with  their 
correspondents  in  CEPT  and  Tele- 
globe/Canada. In  the  third  phase,  the 
negotiated  plan  was  to  be  submitted  to 
the  Commission  and  issued  for  public 
comment.  Thereafter,  the  Commission 
was  to  review  the  negotiated  plan  to 
determine  whether  It  was  in  compli- 
ance with  the  guidelines  established  in 
the  initial  phase. 

On  Thursday.  February  22,  1979,  the 
Commission,  acting  in  Phase  3,  found 
the  negotiated  plan  acceptable  with 
respect  to  18  of  the  20  CEPT  coun- 
tries. However,  with  respect  to  the 
provisions  covering  Belgium  and  the 
United  Kingdom,  the  Commission  re- 
quired further  discussions  in  an  at- 
tempt to  resolve  certain  aspects  of  the 
negotiated  plan  which  it  found  were 
outside  the  guidelines  it  had  previous- 
ly established.  These  aspects  concern 
additional  capital  expenditures,  over 
and  above  those  Involved  with  the 
TAT-7  cable  that  AT&T  would  Inciu- 
under  the  negotiated  plan. 

The  Commission  noted  that  with 
regard  to  Prance,  the  plan  does  not 
provide  for  use  of  a  third  satellite 
path.  While  accepting  the  plan  as  it 
pertains  to  France,  the  Comnoission 
did  urge  the  USISC  to  reexamine  this 
matter  with  their  French  correspon- 
dent. 

In  addition,  the  Commission  con- 
cluded     that     further     information 
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should  be  requested  from  the  USISC 
regarding  the  appropriate  distribution 
to  be  made  of  circuits  should  forecast- 
ed levels  of  traffic  not  be  realized.  In 
particiilar.  the  Commission  sought  as- 
surance that  the  principles  underlying 
the  distribution  of  traffic  shortfalls 
would  be  consistent  with  those  under- 
lying the  distribution  of  forecasted 
traffic. 

In  taking  this  action,  the  Commis- 
sion noted  that  It  had  no  serious  reser- 
vations with  most  of  the  negotiated 
plan.  It  concluded  that  the  plan  repre- 
sents a  significant  step  toward  Its  ob- 
jective of  developing,  for  the  first 
time,  a  comprehensive  plan  for  cable 
and  satellite  use  on  which  European. 
Canadian,  and  U.S.  entitles  agree.  In 
view  of  this,  the  Commission  stated 
that  Willie  It  could  not  now  adopt  the 
negotiated  plan  in  toto.  Phases  4  and  5 
of  this  procedure  can  proceed  concur- 
rently with  the  further  discussion  to 
be  held.  In  this  manner,  work  can 
begin  on  these  two  final  phases  while 
the  few  remaining  issues  are  being  re- 
solved thereby  providing  the  best  op- 
portunity to  meet  the  Conunission's 
previously  established  schedule.  Thus, 
the  Conunlsslon  Indicated  that  it  was 
now  prepared  to  accept  and  begin 
processing  the  application  necessary 
to  authorize  the  construction  of  a 
TAT-7  cable  to  become  operational  in 
mid- 1983. 

The  Commission  stated  that  the  ne- 
gotiated plan  represents  an  Important 
step  in  achievement  of  mutual  agree- 
ment on  a  comprehensive  construction 
and  use  plan  for  both  cable  and  satel- 
lite facilities  in  the  North  Atlantic.  It 
further  noted  that  the  substantial 
degree  of  progress  achieved  represents 
a  great  deal  of  effort  and  cooperation 
by  the  many  entitles  involved.  The 
Commission  further  stated  that  It  be- 
lieves the  remaining  Issues  can  be  re- 
solved quickly  so  that  complete  agree- 
ment on  the  comprehensive  plan  can 
be  reached. 

Action  by  the  Commission  February 
26.  1979.  Commissioners  Ferris  (Chair- 
man), Lee.  Quello,  Washburn.  Fo- 
garty.  White  and  Brown,  with  Chair- 
man Ferris  and  Commissioners  Wash- 
bum  and  Fogarty  issuing  separate 
statements. 

FXDSRAL  ColOfXnriCATIOlfS 

Coiaasaioii, 

WnXIAM  J.  TUCAKICO. 

Secretary. 
SsrAKATB  Sr ATSMorr  or  CHAaLss  D.  Pbuus 

In  Re  Transatlantic  Communication  Facili- 
ties Construction  and  Use  Plan. 

Today's  action  by  the  Commission  on  the 
Transatlantic  Communication  FacUities 
Construction  and  Use  Plan  acreed  to  by  our 
European  correspondent  and  submitted  by 
the  United  States  International  Service  Car- 
riers is  a  major  step  toward  mutual  agree- 
ment on  a  comprehensive  facilities  imple- 
mentation   and    utilization    plan    for    tlie 


North  Atlantic  region  through  1985  Such 
an  acreement  has  eluded  the  Cormnlsslon 
for  a  number  of  years,  yet  its  accomplish- 
ment is  one  of  the  CnmmlMtnn's  hlgtMst  prl- 
ortUca. 

Such  an  agreement,  if  aciileved.  would 
allow  a  more  orderly  review  of  facilities  pro- 
posals previously  handled  in  an  ad  hoc 
manner.  It  would  reduce  regulatory  delay. 
It  would  decrease  the  risk  of  facilities  being 
built  that  would  burden  U.8.  ratepayers 
with  unnecessary  costs.  It  would  help  us  de- 
velop common  methodologlea  for  traffic 
forecasting  and  circuit  utilisation.  And  it 
would  demonstrate  concltislvely  tiiat  the 
siiared  communications  needs  of  the  coun- 
tries in  the  North  Atlantic  region  are  more 
Important  tiian  their  differences  in  regula- 
tory organization  or  facilities  ownership. 

The  plan  proposed  by  the  Inten.atlonal 
Service  Carriers  Is  In  compliance,  in  many 
Important  ways,  with  the  parameters  estab- 
lished by  the  Commission  last  year.  I  believe 
that  it  Is  significant  that  so  much  agree- 
ment has  been  aciileved  in  so  short  a  time 
among  countries  with  substantially  diver- 
gent interests.  Because  of  tills  progress.  I 
am  confident  ttiat  agreement  can  be 
reached  quickly  on  questions  wtilch  remain 
to  be  resolved  or  Issues  which  require  clarifi- 
cation. 

Several  features  of  the  proposed  plan, 
however,  do  dejiart  significantly  from  the 
parameters  of  plans  3  (revised)  and  4-M 
and,  if  Implemented,  would  cost  D^S.  con- 
sumers millions  of  dollars  above  the  cost  of 
the  cable  itself.  There  is  no  adequate  Justifi- 
cation now  before  the  Commission  for  the 
use  of  the  300  additional  circuits  between 
the  U.8.  and  Great  Britain  on  TAT-6  and 
CANTAT-2  or  for  the  30  additional  circiUU 
between  the  U.S.  and  Belgiimi  on  CANTAT- 
3. 

The  parameters  for  negotiation  adopted 
by  the  Commission  were  not  viewed  by  us  as 
immutable— particularly  given  our  ooooem 
for  the  interests  of  other  nations— and  the 
Commission  tias  today  found  satisfactory 
utilization  plans  wliich  differ  from  those 
proposed  by  the  Commission.  But  the  Com- 
mission cannot  remain  Indifferent  to  the  ef- 
fects of  other  new  proposals  which  would 
place  a  significant  burden  on  U.S.  rate- 
payers. 

I  look  forward  to  the  results  of  further 
discussions  on  the  need  for  the  additional 
circuits,  particularly  since  there  is  leas  ex- 
pensive tectinology  which  would  obtain  the 
same  result.  I  am  confident  that  the  results 
of  these  discussions  will  allow  us  to  proceed 
with  the  schedule  originally  set  forth  In  our 
October  order. 

SsFAaATS  8TATncDrr  or  Comussioim 
AsBOTT  WasHBtnui 

Re:  Docket  18875. 

Fkudart  26,  1976. 

It  is  not  dear  if  the  accommodation  of 
shortfall  or  increased  demand  will  be  In 
keeping  with  the  concept  of  balanced  load- 
ing as  described  in  Section  B-i  Attachment 
III  of  the  USISCs  April  29,  1977  filing  in 
this  docket.  Per  our  Commission  discussion, 
tills  is  an  important  point  and  should  the 
USISC  need  to  confer  with  their  European 
correspondents  to  provide  clarification, 
notliing  in  today's  announcement  stiould  in- 
iilblt  such  discussions. 


'  or  Comassiona 

IRFOOABTT 

In  Re:  Adoption  of  International  Facilities 
Plan  8.  Revised,  for  Atlantic  Basin. 

I  join  In  the  Commission's  decision  to 
accept  Plan  3  (Munich) '  for  communica- 
tions facility  planning  between  the  United 
States  and  Canada,  on  one  side  of  the  Atlan- 
tic and  Western  Europe  on  the  other, 
during  the  period  ttirough  1985.  Since  I  dis- 
sented in  1977  to  adoption  of  any  facilities 
plan.*  and  since  I  continue  to  tiave  many 
reservations  atwut  the  need  for  additional" 
caUe  capacity  during  the  planning  period,  I 
am  taking  this  opportunity  to  explain  my 
vote  and  outline  wliat  I  hope  the  Commis- 
sion will  aooomplish  by  this  outcome. 

The  decisions  in  tliis  proceeding  have 
been  among  the  most  difficult  thus  far  in 
my  tenure  at  the  Commission.  After  hearing 
oral  argument,  studying  the  record,  and 
meeting  with  our  foreign  correspondents  on 
several  occasions.  I  remain  unoonvinoed 
that  an  additional  cable  Is  needed  to  meet 
projected  demand  witiiln  the  planning 
period.  Troublesome  as  tills  is.  several  other 
factors  tiave  led  me  to  decide  that  ttie  long- 
run  public  interest  will  be  served  by  authori- 
mUon  of  TAT-7  in  1983.  These  factors  are: 

Increased  revenue  requirements  to  be 
cliarged  to  the  n,8.  ratepayer  are  so  mini- 
mal, on  a  per-drcult  or  per-call  basis,  ttiat 
the  additional  costs  more  ttian  likely  will 
not  be  reflected  in  higher  rates. 

Additional  competition  from  cable,  coup- 
led with  Commission  pressure  or  directives, 
should  prompt  Comsat  to  pass  through 
future  cost  savings  resulting  from  lower 
lease  rates  from  DmSJBAT.  thus  lowering 
overall  rates  to  the  public 

Compromise  with  the  Europeans  and  Ca- 
nadians should  facilitate  a  more  meaningful 
planning  process  in  the  future  and  promote 
a  recognition  of  our  policies  favoring  open 
entry  and  competitkm  in  Uie  provision  of 
common  carrier  services. 

I  wish  to  Aimrii*^  each  of  these  in  turn. 

The  Commission's  estimate  of  revenue  re- 
quirements associated  with  construction  of 
TAT-7  during  the  planning  period,  when  al- 
located over  projected  years  of  service, 
should  increase  overaU  revenue  require- 
ments by  far  less  than  one  percent,  as  Na- 
tional Telecommunications  and  Information 
Administration  pointed  out  in  oral  argu- 
ment.' Since  cable  and  satellite  costs  are  av- 
eraged in  determining  the  International  car- 
riers' rates  to  the  public,  the  overall  revenue 
requirement  Impact  will  be  even  less.  As  in- 
ternational carrier  rates  of  return  are  eswn- 
tially  unregulated,  and  will  remain  so  unless 
and  until  the  Commission  Is  able  to  com- 
plete its  International  Audit  in  Docket  No. 
30778. 1  am  confident  that  this  insignificant 
increase  in  revenue  requirements  will  not 
cause  the  carriers  to  Increase  rates  and 
thereby  possibly  precipitate  an  Immediate 
rate  proceeding. 

Second,  the  Commission  has  based  Its 
comparative  cost  analysis  of  cable  and  satel- 
lite on  the  total  Investment,  allocated  by  cir- 
cuit over  f>ach  medium's  service  life.  The  ap- 
plicants and  others,  however,  tiave  advocat- 
ed use  of  per-drcult  lease  costs  for  satellites 
and  Investment  costs  for  the  proposed  cable. 


■With  the  limited  exceptions  noted  in  Uie 
Public  Notice. 

'See  Report.  Order  and  Third  Statement 
of  Policy  and  Ouidellnes.  67  FCC  2d  358.  421 
(1977). 

*Tr..  P.  473. 
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The  issue,  as  I  see  it.  is  the  extent  to  wlilefa 
satellite  investment  wiU  be  reflected  in 
INTELSAT'S  lease  costs  and  In  Comsat's 
charges  to  the  carriers.  While  I  recognise 
that  INTELSAT'S  charges  have  generally 
reflected  its  coats  In  the  long  run,  and  have 
declined  over  time,  Comsat  tias  not  passed 
ttirough  these  cost  savings  In  its  tariff  rates. 
Now,  tiowever,  with  our  adoption  of  the 
Comsat  rate  case  settlement.*  I  expect  ttiat 
ttie  Commiasion  will  require  Comsat  to  flow 
'  ttirough  future  INTELSAT  reductions  on  a 
dollar-for-dollar  tMsia.  If  it  does  not.  or  if 
future  Commission  orders  are  required  to 
force  Comsat  to  flow  ttirou^  Its  savings, 
the  Commission  stiould  reject  future 
Comsat  cost  comparison  argumenta.  Thus,  if 
Comsat  refuses  to  put  its  rates  where  its 
mouth  la.  then  we  would,  I  trust.  l>e  much 
more  sympathetic  to  a  comparison  of  Com- 
sat's present  lease  rates  with  projected  cable 
Investment  in  determining  relative  costs  of 
ttie  media. 

I  would  also  hope  ttiat  as  ttie  Commission 
extends  Its  competitive  policies  further  Into 
ttie  International  arena.  Comsat  will  find 
Itself  in  direct  competition  with  undersea 
cables  to  a  greater  extent  ttian  is  now  the 
case.  Since  Comsat  rates  are  now  tilgher 
ttian  the  projected  costs  of  bew  cable  invest- 
ment to  Europe,  competitive  pressures 
stiould  tiave  their  impact  on  Comsat's 
diarges.  and  the  result  may  lielp  demon- 
strate the  validity  of  the  Commission's 
mettiods  of  cost  comparison. 

My  ttiird  point  goes  to  the  reason  for  my 
dissent  in  1977. 1  believed  then  and  I  believe 
now,  ttiat  we  tiave  had  no  meaningful  over- 
all planning  process  with  the  Europeans  and 
Canadians  looking  toward  an  efficient 
system  of  international  communications 
facilities  spanning  the  Atlantic  Meetings 
among  representatives  of  our  countries  tiave 
not  succeeded  In  developing  any  agreement 
as  to  those  facilities  and  dreuits  required 
over  the  coming  years.  Proposal,  and  now 
aooeptance,  of  a  form  of  Plan  S  is  In  large 
part  an  effort  on  the  Commission's  part  to 
break  ttils  deadlock,  propose  a  reasonatde 
compromise,  and  thus  re-vitallze  the  lan- 
guistilng  consultative  process.  As  I  said  in 
1977,  "we  have  no  planning  process;  there  is 
no  "master  plan'  of  any  meaning."  It  is  my 
hope,  and  the  expressed  tiope  of  the  Com- 
mlnion.  ttiat  the  Investment  our  ratepayers 
are  making  In  TAT-7  during  the  planning 
PCTiod  will  residt  in  a  more  ef fidmt  trans- 
Atlantic  transmlslon  network  In  the  years  to 
come. 

We  are  shortly  to  meet  with  tlie  foreign 
coneqwndents  in  Mmtreal  to  begin  a  new 
round  of  consultation  and  planning.  I 
expect  tliat  tills  meeting  will  i^e  us  some 
Idea  of  the  validity  of  these  hopes.  Certain- 
ly, auttiorizing  the  catile  will  not  guarantee 
a  meaningful  planning  process  for  the 
future.  But  I  am  convinced  ttiat,  if  we  had 
affirmed  our  adoption  of  Plan  4-M,  without 
proposing  Plan  3  as  well,  there  would  tie  no 
possibility  of  developing  such  a  process.  I 
lielieve  ttiat  only  by  compromising  with  the 
Europeans  and  Canadians  in  ttiis  way  can 
we  hope  to  tiold  discussions  ttiat  can  reason- 
ably lead  to  development  of  a  master  plan. 
As  part  of  these  discussions,  we  must  deter- 
mine common  meth(xlologies  for  estimating 
circuit  needs  for  the  planning  period,  and 
only  ttien  negotiate  the  /ocUlMes  to  meet 
these  needs.  If  INTELSAT  planning  were  to 
be  completed  before  we  l>egin  such  discus- 


16035 

slons.  as  tias  lieen  the  case  In  the  past,  such 
a  process  is  not  possible. 

Coupled  with  the  need  for  circuit  plan- 
ning is  the  necessity  for  the  foreign  corre- 
spondents to  recognize  our  competitive  poli- 
cies. Many  ottier  foreign  correspondents 
tiave  balked  at  dealing  with  more  ttian  a 
small  numt>er  of  United  States  carriers.  Ttie 
qjedalized  carriers  wtiich  we  tiave  author- 
ised to  offer  International  senrices  tiave  met 
with  almost  uidversal  (^position  when  sedt- 
Ing  operating  arrangements  abroad.  Now 
ttiat  the  Commission  tias  considered  and.  to 
some  degree,  deferred  to  the  polldes  and  ex- 
pressed needs  of  the  foreign  governments. 
we  should  expect  "tit  for  TAT'  from  ttie 
Europeans  in  terms  of  their  recognition  of 
oitr  competitive  polldes  and  their  agreement 
to  deal  with  our  multlplldty  of  carriers. 
Without  such  redprodty,  I  cannot  see  how 
we  can  give  any  weight  or  consideration  to 
ttie  Europeans'  internal  needs  and  policies 
In  our  future  dealings.  In  the  final  analysis, 
reoeprodty  must  be  a  two-way  street,  a  dia- 
logue rather  ttian  a  monologue. 

Ttiese  considerations  tiave  convinced  me 
ttiat  the  public  Interest  is  tiest  served  by 
substantially  accepting  Plan  3  (Munich)  and 
by  authorizing  a  seventh  Transatlantic 
cable  to  be  activated  in  1983. 

[FR  Doc.  79-8028  FUed  3-15-79;  8:45  am] 


[6730-01 -M] 
FEDERAL  MARITIME  COMMISSION 


'See  Memorandum  Opinion  and  Order,  68 
FCC  2d  941  (1978). 


The  Federal  Maritime  Conunlasion 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  1916. 
as  amended  (39  Stat  733.  75  Stat.  763. 
46  UJS.C.  814). 

Interested  parties  may  in^Tect  and 
obtain  a  copy  of  each  of  the  agree- 
ments and  the  Justifications  offered 
therefor  at  the  Washington  Office  of 
the  Federal  Maritime  Commission. 
1100  L  Street,  NW.,  Room  10423  or 
may  inspect  the  agreements  at  the 
Field  Offices  located  at  New  York. 
N.T.;  New  Orleans,  Louisiana;  San 
Francisco.  California;  Chicago,  Illinois; 
and  San  Juan,  Puerto  Rico.  Interested 
parties  may  submit  comments  on  each 
agreement,  including  requests  for 
hearing,  to  the  Secretary.  Federal 
Maritime  Commission.  Washington. 
D.C..  20573,  on  or  before  March  26, 
1979.  Commmts  should  Include  facts 
and  arguments  concerning  the  approv- 
al, modification,  or  disapproval  of  the 
proposed  agreement.  Comments  shall 
discuss  with  particularity  allegations 
that  the  agreement  is  unjustly  dis- 
criminatory or  unfair  as  between  carri- 
ers, shippers,  exporters,  importers,  or 
ports,  or  between  exporters  from  the 
United  States  and  their  foreign  com- 
petitors, or  operates  to  the  detriment 
of  the  commerce  of  the  United  States, 
or  is  contrary  to  the  public  interest,  or 
is  in  violation  of  the  Act. 
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A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

Acreement  No.  M29-3  (Sub.  No.  1). 

FUlng  party:  Mr.  Edward  Schmeltzer,  Es 
quire,  Schmeltzer.  Aptaker  A  Sheppard, 
P.C..  1800  MaosachuMtts  Avenue,  NW. 
Wuhinffton.  D.C.  20036. 

Summary:  Agreement  No.  9929-3  (Sub-No 
1),  between  Hapag-Uoyd  A-O.,  Interconti 
nental  Transport  (ICT)  B.V.  and  Compagnle 
Oenerale  Maritime,  modifies  the  parties' 
basic  Joint  service  agreement  under  the 
name  of  Combi  Line,  by  amending  Article 
4.3  thereof  to  provide  that  the  non-LASH 
services  of  the  parties  shall  remain  effective 
"pendmU  liU  PMC  Docket  No.  77-7."  This 
service  is  to  expire  April  8, 1979. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  March  13. 1979. 

Fbamcis  C.  Hurkkt. 
Secretary. 
[FR  Doc.  7»-«047  FUed  3-15-79;  8:45  am] 


[1610-01-M] 

GENERAL  ACCOUNTINO  OFRCE 

UOUlATOtY  l»OtTS  UVKW 


On  December  27,  1978.  we  received 
ICC's  request— pursuant  to  section  409 
of  Pub.  L.  93-153— to  extend  for  1  year 
the  Quarterly  Report  of  Freight  Loss 
and  Damage  Claims— Motor  Carriers. 
Form  QL&D-M. 

The  Federal  Reports  Act.  44  UJB.C. 
3512  (a)  and  (c).  requires  OAO  to  de- 
termine, among  other  things  that  the 
"Information  required— is  obtained 
with  a  minimum  burden"  on  respond- 
ents before  an  independent  regulatory 
agency  uses  the  reporting  requirement 
to  collect  information.  During  our 
review  of  ICC's  QL&I>-M  form,  we 
found  that  ICC  and  the  Department 
of  Transportation,  the  form's  primary 
user,  do  not  currently  use  or  plan  to 
use  the  information  required  on  this 
form's  Schedule  B.  As  a  resxilt  of  this 
finding,  we  concluded  that  the  report- 
ing burden  imposed  by  Schedule  B  has 
not  been  minimized .  and  the  schedule 
does  not  comply  with  the  Federal  Re- 
ports Act.  Accordingly,  by  letter  dated 
March  12.  1979.  to  ICC.  we  approved 
Schedules  A  and  C  of  ICCs  QUtD-M 
form  through  September  30.  1979.  and 
we  denied  clearance  for  Schedule  B. 
We  hereby  advise  respondents  that 
any  request  by  ICC  for  Schedule  B  in- 
formation in  the  Quarterly  Report  of 
Freight   Loss  and  Damage  Claims— 


NOTICES 

Motor  Carriers  will  violate  the  Federal 
Reports  Act. 

Norman  F.  Hctl, 
Refrulatory  Reports 
Review  Stajf. 
[FR  Doc.  7»-7973  FUed  3-15-79;  8:45  am] 


[1610-01-M] 

tfOULATOtY  R90ITS  UVKW 

The  following  request  for  clearance 
of  a  report  Intended  for  use  in  collect- 
ing information  from  the  public  was 
received  by  the  Regulatory  Reports 
Review  Staff.  GAO,  on  March  8.  1979. 
See  44  UJS.C.  3512(c)  and  (d).  The  pur- 
pose of  publishing  this  notice  in  the 
Fedcral  Rbgistkr  is  to  inform  the 
public  of  such  receipt. 

The  notice  includes  the  title  of  the 
request  received;  the  name  of  the 
agency  sponsoring  the  proposed  collec- 
tion of  information;  the  agency  form 
number,  if  applicable;  and  the  fre- 
quency with  which  the  Information  is 
proposed  to  be  collected. 

Written  comments  on  the  proposed 
PTC  request  are  Invited  from  all  Inter- 
ested persons,  organizations,  public  In- 
terest groups,  and  affected  businesses. 
Because  of  the  limited  amount  of  time 
OAO  has  to  review  the  proposed  re- 
quest, comments  (in  triplicate)  must 
be  received  on  or  before  Aprfl  2.  1979. 
and  should  be  addressed  to  Mr.  John 
M.  Lovelady.  Assistant  Director,  Regu- 
latory Reports  Review.  United  States 
Oeneral  Accounting  Office.  Room 
5106.  441  O  Street,  NW,  Washington. 
DC  20548. 

Further  information  may  be  ob- 
tained from  Patsy  J.  Stuart  of  the 
Regulatory  Reports  Review  Staff.  202- 
275-3532. 

Federal  Trade  Comassioif 

The  FTC  is  requesting  clearance  of  a 
new.  voluntary.  Rulemaking  Confer- 
ence Impact  Evaluation  Question- 
naire. The  FTC  pursuant  to  the  au- 
thority granted  under  the  Magnuson- 
Moss/FTC  Improvement  Act  has  es- 
tablished a  compensation  program  for 
public  participation  in  its  rulemaking 
proceedings.  Funds  are  available  to 
compensate  groups  and  Individuals 
who  represent  an  Interest  that  would 
not  be  adequately  represented  other- 
wise, and  where  consideration  of  such 
interest  is  necessary  for  a  fair  determi- 
nation of  the  issues.  Applicants  must 
also  demonstrate  that  they  would  be 
unable  to  participate  effectively  with- 
out public  compensation  because  of  an 
inability  to  meet  the  costs  which  such 
participation  would  entalL  In  an  effort 
to  broaden  the  access  to  this  program 
and  participation  in  its  proceedings 
the  FTC  has  sponsored  a  model  semi- 
nar to  train  likely  candidates  for  reim- 


bursement in  the  basics  of  the  applica- 
tion prcKess,  on  the  role  of  public  par- 
ticipants and  on  how  to  tailor  and 
manage  an  effective  participation 
effort.  Over  fifty  community  and  con- 
simier  group  leaders  attended  the 
model  seminar  held  September  27. 
1978.  In  an  attempt  to  assess  the  effec- 
tiveness of  the  training  seminar 
format  and  materials  used,  the  FTC 
will  survey  the  attendees  and  the  In- 
formation obtained  through  the  use  of 
the  questionnaire  will  be  used  to  de- 
termine whether  the  program  should 
be  extended  and  offered  to  similar  in- 
dividuals across  the  country.  The  FTC 
estimates  that  respondent  burden  for 
the  questionnaire  will  average  one 
hour  for  each  of  the  53  attendees  to 
the  first  seminar  and  that  if  the  other 
six  seminars  are  held  there  will  be  ap- 
proximately 300  additional  respond- 
ents who  will  be  asked  to  complete  the 
questionnaire. 

NORMAH  F.  BXTL. 

Regulatory  Report* 
Review  Officer. 
[FR  Doc  7»-7972  FUed  3-15-79;  8:45  am] 


[6820-61 -M] 

OENERAL  SERVICES 
ADMINISTRATION 

[IntervenUon  Notice  84;  Docket  No.  U-59T9] 

JNICNIOAN  nitUC  SOtVKE  COMMISSION 
AND  CONSUMBU  POWHl  CO. 


The  Administrator  of  General  Serv- 
ices seeks  to  Intervene  in  a  proceeding 
before  the  Michigan  Public  Service 
Commission  involving  an  application 
of  the  Consumers  Power  Company  for 
an  Increase  in  its  interim  electric  rate 
relief.  The  Administrator  of  General 
Services  represents  the  Interests  of  the 
executive  agencies  of  the  United 
States  Government  as  users  of  utility 
services. 

Persons  desiring  to  make  inquiries  of 
GSA  concerning  this  case  should 
submit  them,  in  writing,  to  Mr.  Spence 
W.  Perry,  Assistant  General  Coimsel. 
Regulatory  Law  Division,  General 
Services  Administration.  18th  &  F 
Streets.  NW..  Washington,  DC  20405. 
telephone  (202)  566-0726.  on  or  before 
April  16.  1979,  and  refer  to  this  notice 
number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  any  persons 
parties  of  record  in  the  proceeding. 

(Sec  Ml(aX4).  Federal  Property  and  Ad- 
ministrative Services  Act.  40  UB.C. 
481(aX4).) 


Dated:  February  22.  1979. 

Jat  Solomoh. 
Administrator  of 
General  Services. 

[FR  Doc  79-7996  FUed  3-15-79;  8:45  ami 


NOTICES 

Dated:  February  8, 1979. 

Jat  Solomoh. 
Administrator  of 
General  Services. 

[FR  Doc  79-7995  FUed  3-15-79;  8:45  ami 


[6820-24-M] 

[IntervenUon  Notice  83;  Case  No.  U-6000] 

MICMOAN  PUtUC  SatVICi  COMMISSION 
AND  DCnOIT  BNSON  CO. 


The  Administrator  of  General  Serv- 
ices seelu  to  Intervene  in  a  proceeding 
before  the  Michigan  Public  Service 
Commission  involving  an  application 
of  the  E)etroit  Edison  Company  for  an 
Increase  in  its  annual  electric  rev- 
enues. The  Administrator  of  Oeneral 
Services  represents  the  interests  of  the 
executive  agencies  of  the  United 
States  Government  as  users  of  utility 
services. 

Persons  desiring  to  make  inquiries  of 
GSA  concerning  this  case  should 
submit  them,  in  writing,  to  Mr.  Spence 
W.  Perry,  Assistant  (General  Counsel, 
Regulatory  Law  Division,  General 
Services  Administration,  18th  Sc  F 
Streets,  NW..  Washington,  DC  20405. 
telephone  (202)  566-0726,  on  or  before 
April  16,  1979,  and  refer  to  this  notice 
niunber. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  any  persons 
parties  of  record  in  the  proceeding. 

(Sec.  201(aK4),  Federal  Property  and  Ad- 
ministrative Services  Act,  40  U.S.C. 
481(aX4).) 


[6820-24-M] 

[Federal  Property  Management 
Regulations;  Temporary  Regulation  E-611 

SECRCTAIY  OF  O0»ISf 

Dsto^'*'^^  ^"  AvflMfflffy 

Subject:  Delegation  of  authority. 

1.  Purpose.  This  regulation  delegates 
authority  to  the  Secretary  of  Defense 
to  represent  the  interests  of  the  execu- 
tive agencies  of  the  Federal  Govern- 
ment in  an  electric  and  gas  rate  pro- 
ceeding. 

2.  Effective  date.  This  regulation  is 
effective  Immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  vested 
in  me  by  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949.  63 
Stat.  377,  as  amended,  particularly  sec- 
tions 201(a)(4)  and  205(d)  (40  U.S.C. 
481(aK4)  and  486(d)),  authority  is  del- 
egated to  the  Secretary  of  Defense  to 
represent  the  consumer  interests  of 
the  executive  agencies  of  the  Federal 
Govenmient  before  the  Kentucky 
Public  Service  Commission  involving 
the  application  of  the  Louisville  Gas 
and  Electric  Company  for  an  increase 
in  rates. 

b.  The  Secretary  of  Defense  may  re- 
delegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Depart- 
ment of  Defense. 

c.  This  authority  shall  be  exercised 
in  accordance  with  the  policies,  proce- 
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dures,  and  controls  prescribed  by  the 
General  Services  Administration,  and 
shall  be  exercised  In  cooperation  with 
the  responsible  officers,  officials,  azul 
employees  thereof. 

£>ated:  February  14, 1979. 

Jat  Solomon. 
Administrator  of 
General  Services. 

[FR  Doc.  79-7997  FUed  3-15-79;  8:45  am] 


[4110-03-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

AOViSOtY  COMMITTKS 


AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  adviso- 
ry committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice 
also  sets  forth  a  smnmary  of  the  pro- 
cedures governing  committee  meetings 
and  methods  by  which  interested  per- 
sons may  participate  in  open  public 
hearings  conducted  by  the  committees 
and  is  issued  under  section  10(a)  (1) 
and  (2)  of  the  Federal  Advisory  Com- 
mittee Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  PDA 
regulations  921  CFR  Part  14)  relating 
to  advisory  committees.  The  following 
advisory  committee  meetings  are  an- 
nounced: 


Committee  name 


Date,  time,  and  place 


Type  of  meeting  and  contact  peraon 


1.  Oennatolocy  Subeommlttee  of  the  AnU-Infec-  April  10.  9  ajn.  Conferenoe  room  C  Park-  Open  public  hearing.  9  ajn.  to  10  ajn.;  open  coomilttee  dlacua- 
Uve  and  Topical  Druv  Adrlaory  Committee.  Uwn  BIdg.,  6600  Flaben  Lane.  RockvUIe.     aton  10  am.  to  6  pjn..  Mary  K.  Bnich  (HFI>-140).  6600  FUbers 

Md.  Uute.  RockTiUe.  Md.  20687,  M1-«4S-4S10. 


Oeneral  function  of  the  Committee. 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety 
and  effectiveness  of  nuu'keted  and  in- 
vestigational prescription  drugs  for 
use  in  infectious  diseases,  dermatologl- 
cal  disorders,  and  ocular  disease. 


Agerida—Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  issues  pending  before  the  Com- 
mittee. 

Open  committee  discussion.  The 
Subcommittee   will   consider   adrenal 


suppression  studies  as  part  of  guide- 
lines for  testing  topical  corticosteriods; 
sulfones  and  sulfapsrrldlne— addition 
of  "Dermatitis  Herpetiformis"  to  the 
indications  section  of  the  labeling  of 
these  drugs;  and  update  on  Psoralens 
ultra-violet  A  (PUVA). 


Committee  i 


Date,  time,  **wi  piaee 


Tjrpe  of  meeting  and  contact  penon 


3.  Drag  Abaae  Atfvlionr  Committee 


April  17. 9  am.  Conference  room  CK^  Park- 
Uwn  Bldg..  6600  Plihers  I^ae.  RockvUle. 


Open  pttUlc  bearing  9  ajn.  to  10  am.:  open  committee 
itoo  10  aJB.  to  4:30  pjn.:  Robert  C.  Ndaon  (Hn>-190>, 
PlabetB  lADC.  RoekTlIle.  Md.  a0S67.  Ml-t4S-SS00. 


General  function  of  the  Committee. 
The  Committee  advises  on  the  scien- 


tific and  medical  evaluation  of  Infor- 
mation gathered  by  the  Department 


of  Health,  Education,  and  Welfare  and 
the   Department   of  Justice   on   the 


UmSfWt,  VOL  44.  Na 


y,  MAKN  1«,  1979 


IfOISTBt  VOL  44,  NO.  31    WlDAY,  MAKN  %t,  1979 


UMI 


16038 

safety,  efficacy,  and  abuse  potential  of 
drugs  and  recommends  actions  to  be 
taken  on  the  marketing,  investigation, 
and  control  of  such  drugs. 
Agenda— Open  ptMic  hearing.  Any 


Nonas 

interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  Issues  pending  before  the  Com- 
mittee. 
Open    Committee    dUcturion.    The 


Committee  will  discuss  Propoxy- 
phene—conclusive  evaluation  to  deter- 
mine the  appropriateness  of  current 
scheduling  under  the  Controlled  Sub- 
stances Act  (continuation  of  the  Feb- 
ruary 13. 1979.  meeting). 


Ooomltttfc  fiBiitf 


Dkte.  Ume.  and  place 


Type  of  wwiUm  and  eontact  peraon 


Internal  Dnic  ProducU  Panel. 


April  IT  and  la  • 
Parklawn  Bide.. 
TlUe.  Md. 


Oonferenoe  room  A.  Open  public  hcarinc  *  aja-  to  10  ajs.:  open  committee  i 
Flaben  Lane.  Rock-      ilon  Aoril  17.  10  a.in.  to  S  pjn..  April  18.  B:JO  a^n.  to  *  pjn.. 

Annond  Welcb  (HPD-610).  5600  Ftabers  Laoe.  RockvUle.  Md. 

aOSS7.  Ml-44a-«lM. 


Oeneral  Junction  of  the  Committee. 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety 
and  effectiveness  of  nonprescription 
drug  products. 

Agenda— Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  issues  pending  before  the  Com- 


mittee. Those  who  desire  to  make  such 
a  presentation  should  notify  the  con- 
tact person  before  April  12,  1979,  and 
submit  a  brief  statement  of  the  gener- 
al nature  of  the  data,  information,  or 
views  they  wish  to  present,  the  names 
and  addresses  of  proposed  partici- 
pants, and  an  Indication  of  the  ap- 
proximate time  desired  for  their  pres- 
entation. 


Open  committee  diMCtusion.  The 
Panel  will  review  data  submitted  in  re- 
sponse to  the  over-the-counter  (OTC) 
review's  call  for  data  for  this  Panel 
(see  also  21  CFR  330.1(KaK2)).  The 
Panel  will  be  reviewing,  voting  upon, 
and  modifsring  the  content  of  sum- 
mary minutes  and  categorization  of  in- 
gredients and  claims. 


Dale,  time,  and  place 


Typeo* 


4.  Ad  Hoc  Subcommittee  of  the  Drue  Abuae  Advl-  April  la  •  ajn..  Con/erenoe  room  U  Park-  Open  public  heaxlac  •  a.m.  to  10  ajn.;  open  committee  dlacu>- 
Commlttee    to   8tadr    ttoe    "Snecta   of      lawn  Btdg..  S«00  Ptabers  L«ne.  RoeknUe.      atoo  10  ajn.  to  CM  pjn.:  Robert  C.  Nelaoo  <HFD-130).  5000 

I  Lane.  RockvUle.  Md.  SitST.  »>i  III  liSS. 


Oeneral  function  of  the  Committee, 
The  Committee  advises  on  the  scien- 
tific and  medical  evaluation  of  infor- 
mation gathered  by  the  Department 
of  Health.  Education,  and  Welfare  and 
the  Department  of  Justice  on  the 
safety,  efficacy,  and  abuse  potential  of 
drugs  and  recommends  actions  to  be 


taken  on  the  marketing,  investigation, 
and  control  of  such  drugs. 

Agenda— Open  public  hearing.  Any 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  issues  pending  before  the  Com- 
mittee. 


Open  committee  discutrion.  This 
Subcommittee  is  charged  with  the 
study  of  "effects  of  scheduling"  and 
will  examine  and  discuss  various  infor- 
mation sources  as  they  relate  to  data 
required  in  the  area  of  abuse  of  pre- 
scription drug  products. 


Typeo* 


Advlaory  Board. 


April  If  and  10.  9  a.m..  Bklt .  13.  National  Open  public  ttoartac  April  10,  t  aJB.  to  10  aja.:  open  committee 
Canter  for  Tozlcolodcal  Reeearch.  Jeffer  dlacuailoa  April  10.  10  ajn.  to  CM  pjn.:  April  M.  9  ajn.  to  4:M 
■oa.Ar>*.  pjn.;   Ruth   Macee.   Natloaal  Center  for  Toxleoloclcal  Re- 

aaarch.  Jenanon.  AR  Twm.  501-M1-46M. 


General  fujtction  of  the  Committee. 
The  Committee  advises  on  establish- 
ment and  Implementation  of  a  re- 
search program  that  will  assist  the 
Commissioner  of  Pood  and  Drugs  and 
the  Administrator.  Environmental 
Protection  Agency,  in  fulfilling  their 


regulatory  responsibilities. 

Agenda— Open  Public  ?iearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  In  writ- 
ing, on  issues  pending  before  the  Com- 
mittee. 

Open    committee    discussion.    The 


Committee  wHl  discuss  NCTR  over- 
view; National  Toxicology  Prov«m: 
Toxicology  Profile  Master  Plan;  rote- 
none:  saccharin;  collaborative  behav- 
ioral teraology  study,  heritable  trans- 
location document;  and  microleaions 
study  status  report. 


Tlrpeo«i 


April  n  ai 
RockTlUa 


M.  t  am 

aaekriDa.  Md- 


n*.  IIIOS  Opan 


Clajrl 


Aprfl  n.  •  ajB.  to  10 1 
April  tT.  10  ajn.  to  4  p.m.:  April  IS.  9  ajn.  to  4  pjk4 
(HrB-St.  MM  RockvUle  Pike.  Betheada.  Md.  M014. 


General  function  of  the  Committee. 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety 
and  effectiveness  of  biological  prod- 
ucts. 


NOTICES 

Agenda— Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  issues  pending  before  the  Com- 
mittee. 
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Open  committee  discussion.  The 
Committee  will  discuss  house  dust  ex- 
tracts and  will  review  and  edit  the 
panel  report  on  the  safety,  effective- 
ness, and  labeling  of  allergenic  ex- 
tracts. 


Committee  name 


Date,  Ume.  and  place 


Type  of  meeting  and  contact  penoo 


T.  Antimicrobial  PaneL. 


April  37  and  3S.  0  a.m..  Conference  room  C.  Open  public  hearinc  April  27,  0  aja.  to  10  ajn.:  open  committee 

ParUawn  Bldg.,  5600  Pishen  Lane,  Rock-  dlacusslon  April  27.  10  ajn.  to  4:M  pjn.:  April  2S,  0  ajn.  to  4:M 

rille.  Md.,  (April  37):  Holiday  Inn.  Bethea-  p.m.;  Lee  Oeiamar  <HFD-S12),  5600  Ptshen  I^ne,  RockviUe. 

da.  Md.,  (April  28).  Md.  30857.  301-443-6057. 


General  function  of  the  Committee. 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety 
and  effectiveness  of  nonprescription 
drug  products. 

Agenda— Open  public  hearing.  Any 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  Issues  pending  before  the  Com- 
mittee. Those  who  desire  to  make  such 


a  presentation  should  notify  the  con- 
tact person  before  April  24.  1979.  and 
submit  a  brief  statement  of  the  gener- 
al nature  of  the  data,  information,  or 
views  they  wish  to  present,  the  names 
and  addresses  of  proposed  partici- 
pants, and  an  indication  of  the  ap- 
proximate time  desired  for  their  pres- 
entation. 


Open  committee  discussion.  The 
Panel  will  review  data  submitted  in  re- 
sponse to  the  over-the-counter  (OTC) 
review's  call  for  data  for  this  Panel 
(see  also  21  CFR  330.10(aK2)).  The 
Panel  will  be  reviewing,  voting  upon, 
and  modifying  the  content  of  sum- 
mary minutes  and  categorization  of  in- 
gredients and  claims. 


Committee  name 


Date,  time,  and  place 


Type  ofmeeUnc  and  contact  peraoa 


a  Mlacellaneoua  External  Orux  Prodiict*  Panel- 


April  39  and  30.  9  a.m..  Pennayhrania  Room.  Open  public  hearing  April  29.  9  a.m.  to  10  ajn.:  open  committee 
Holiday  Inn.  Bethesda.  Md..  (April  29):  diacuMlon  April  39.  10  a.m.  to  4:30  p.m.:  April  30.  9  a.m  to  4:30 
Conference  room  L  Parklawn  Bldg..  5600  p.m.:  John  T.  Mcflroy  (HFD-516).  5600  Plahera  Lane.  Rock- 
Piaben  L«ne.  RockvUle.  MdL.  (April  Ml.  vUIe.  Md.  30857.  Ml -443-4960. 


General  function  of  the  Committee. 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety 
and  effectiveness  of  nonprescription 
drug  products. 

Agenda— Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writ- 
ing, on  Issues  pending  before  the  Com- 
mittee. Those  who  desire  to  make  such 
a  presentation  should  notify  the  con- 
tact person  before  April  25.  1979.  and 
submit  a  brief  statement  of  the  gener- 
al nature  of  the  data,  information,  or 
views  they  wish  to  present,  the  names 
and  addresses  of  proposed  partici- 
pants, and  an  indication  of  the  ap- 
proximate time  desired  for  their  pres- 
entation. 

Open  committee  discussion.  The 
Panel  will  review  data  submitted  in  re- 
sponse to  the  over-the-counter  (OTC) 
review's  call  for  data  for  this  Panel 
(see  also  21  CFR  330.10<aK2)).  The 
Panel  will  be  reviewing,  voting  upon, 
and  modifying  the  content  of  sum- 
mary minutes  and  categorization  of  in- 
gredients and  claims. 


FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee  discus- 
sion. (3)  a  closed  presentation  of  data, 
and  (4)  a  closed  committee  delibera- 
tion. Every  advisory  committee  meet- 
ing shall  have  an  open  public  hearing 
portion.  Whether  or  not  it  also  in- 
cludes any  of  the  other  three  portions 
will  depend  uix>n  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  aimounced  in  this 
notice.  The  dates  and  times  reserved 
for  the  open  portions  of  each  commit- 
tee meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit 
for  an  open  public  hearing  represents 
a  minimum  rather  than  a  maximum 
time  for  public  participation,  and  an 
open  public  hearing  may  last  for  what- 
ever longer  period  the  committee 
chairman  determines  will  facilitate  the 
committee's  work. 


Meetings  of  advisory  committees 
shall  be  conducted,  insofar  as  is  practi- 
cal, in  accordance  with  the  agenda 
published  in  this  Federal  Register 
notice.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
open  portion  of  a  meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an 
oral  presentation  at  the  open  public 
hearing  portion  of  a  meeting  shall 
inform  the  contact  person  listed 
above,  either  orally  or  in  writing,  prior 
to  the  meeting.  Any  person  attending 
the  hearing  who  does  not  in  advance 
of  the  meeting  request  an  opportunity 
to  speak  will  be  allowed  to  make  an 
oral  presentation  at  the  hearing's  con- 
clusion, if  time  permits,  at  the  chair- 
man's discretion. 

Persons  interested  in  specific  agenda 
Items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
obtained  from  the  Public  Records  and 
Documents    Center    (HFC-18),    5600 
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Fishers  Lane.  RockvUle.  Md.  20857.  be- 
tween the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  FYiday.  The  FDA 
regulations  relating  to  public  advisory 
committees  may  be  found  in  21  CFR 
Part  14. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington.  D.C.,  area 
on  the  basis  of  the  criteria  of  21  CFR 
14.22  of  FDA's  regulations  relating  to 
public  advisory  committe«s. 

Dated:  March  12.  1979. 

WiLUAM  P.  Ranooi^h. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

IFR  Doc.  7»-7»6»  Piled  3-l»-7»:  8:45  ami 
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(Docket  No.  7SN-02491 
•UCtlZmi  HYNOCHLOtlOC 

Hearing  t»9«rdin9  Apprvval  vf  SupfUww  ' 
»«l  N*w  Orwa  A»yllc«ftow 

Note  This  document  originally  appeared 
In  ttie  Federal  Rccistek  for  Monday.  March 
12.  1979.  It  Is  reprinted  In  this  issue  to  meet 
requirements  (or  publication  on  an  assigned 
day  of  the  week.  (See  OFR  notice  41  FR 
32914.  August  «.  1976.) 

Correction 

In  FR  Doc.  79-1739  appearing  at 
page  4012  in  the  issue  for  Friday.  Jan- 
uary 19.  1979.  make  the  following  cor- 
rection: On  page  4012,  in  the  last 
column,  imder  the  heading.  FOR 
FURTHER  INFORMATION  CON- 
TACT, the  telephone  number  given 
should  be  -(301-443-4020)". 


[4110-03-M] 

CONSUMOl  f  AITIOr  ATK>N 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  This  document  an- 
nounces a  forthcoming  Consumer  Ex- 
change Meeting  to  be  chaired  by  the 
Commissioner  of  Food  and  Drugs. 

DATE:  The  meeting  will  be  held  at 
1:30  p.m.,  Wednesday,  March  21.  1979. 

ADDRESS:  The  meeting  will  be  held 
at:  200  C  St.  SW..  FOB  #8,  Rm.  1409. 
Washington.  DC. 

FOR  FURTHER  INFORMATION 
CONTACT: 


NOTICES 

Alexander  Grant.  Special  Assistant 
to  the  Commissioner  for  Consumer 
Affairs  (HF-7).  Food  and  Drug  Ad- 
ministration, Department  of  Health. 
Education,  and  Welfare,  5600  Fish- 
ers Lane.  Rockvllle.  MD  20857.  301- 
443-1547. 

SUPPLEMENTARY  INFORMATION: 
The  purpose  of  the  meeting  is  to  ex- 
change Information  between  FDA  offi- 
cials and  consumer  representatives 
concerning: 

1.  Compensation  of  Public  Partici- 
pants in  Certain  FDA  Administrative 
Proceedings. 

2.  Depo-Provera: 

a.  Should  Depo-provera  be  reap- 
proved  as  a  3-month  injectable  contra- 
ceptive? 

b.  Can  Depo-provera  be  legally  ex- 
ported—within the  context  of  the 
report  provision  of  the  new  drug  bill? 

3.  Effectiveness  of  OTC  Contracep- 
tives. 

4.  Alpha-Fetoprotein:  Discussion  of 
public  hearings  held  on  02/26/79. 

Current  FDA  policy  will  be  ex- 
plained, issues  discussed,  and  areas 
identified  requiring  action  or  followup. 

Dated:  March  12.  1979. 

WiixiAM  P.  Randolph. 
Acting  Associate  Commissioner 
to  Regulatory  Affairs. 

(FR  Doc.  79-7967  FUed  3-1S-79:  8:45  am] 
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(Docket  No.  78N-03111 

OtUOS  KM  VITftMARY  UU;  MUO 
EmCACY  STUDY  IMfU Mf NTATIOM 

NHrofurotWM  Topical  Pf  pratlow 

Note:  This  document  originally  appeared 
in  the  Federal  Register  for  Monday  March 
12,  1979.  It  Is  reprinted  in  this  issue  to  meet 
requirements  for  publication  on  an  assigned 
day  of  the  week.  (See  CFR  notice  41  FR 
32914.  August  6.  1976.) 

Correction 

In  FR  Doc.  79-1837.  appearing  at 
page  4014  in  the  issue  for  Friday.  Jan- 
uary 19,  1979,  make  the  following  cor- 
rections: 

(1)  On  page  4014,  In  the  middle 
column,  under  the  heading.  DATE, 
substitute  'July  18,  1979"  for  July  30. 
1979". 

(2)  One  page  4015,  in  the  last 
colimm,  in  the  2nd  full  paragraph,  in 
the  4th  line,  substitute  "July  18,  1979" 
for  "July  30,  1979". 


[4110-03-Ml 

(Docket  No.  78P-01431 

TOMATO  JUia  OtVUTMO  MOM  lOffNTITY 
STANOAtO 

T#Mi^#rs^f  r#fmft  f#c  M#fv9ff  T#ftffw^ 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
that  a  temporary  permit  has  been 
issued  to  Clif fstar  Corp.  to  market  test 
tomato  Juice  from  concentrate.  The 
purpose  of  the  temporary  permit  Is  to 
permit  the  applicant  to  measure  con- 
sumer acceptance  of  the  food. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the 
new  food  is  introduced  into  or  caused 
to  be  Introduced  into  Interstate  com- 
merce, but  no  later  than  June  14.  1979. 
However,  the  permit  may  terminate 
sooner,  depending  upon  the  final 
action  on  the  Food  and  Drug  Adminis- 
tration (FDA)  published  proposal  to 
amend  the  standard  of  identity  for 
tomato  Juice. 

FOR      FURTHER      INFORMATION 

CONTACT: 
F.  Leo  Kauffman.  Bureau  of  Foods 
(HFF-414).  Food  and  Drug  Adminis- 
tration. Department  of  Health,  Edu- 
cation, and  Welfare,  200  C  St.  SW.. 
Washington.  DC  20204.  202-245- 
1164. 

SUPPLEMENTAftY  INFORMATION: 
In  accordance  with  §  130.17  (21  CFR 
130.17).  concerning  temporary  permits 
to  facilitate  market  testing  of  foods 
deviating  from  the  requirements  of 
the  standards  of  identity  promulgated 
under  section  401  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
341).  the  agency  announces  that  a 
temporary  permit  has  been  issued  to 
Clif  fstar  Corp.,  Dunkirk,  NY  14048. 
This  permit  covers  interstate  market- 
ing tests  of  tomato  Juice  that  deviates 
from  the  standard  of  identity  pre- 
scribed in  (156.145  (21  CFR  156.145). 
The  permit  provides  for  the  tempo- 
rary marketing  of  a  total  of  100,000 
cases  of  twelve  46-ounce  cans  and 
twelve  32-ounce  bottles  to  be  distribut- 
ed in  the  States  of  Connecticut,  Mas- 
sachusetts, Michigan.  New  Jersey. 
New  York.  Ohio.  Pennsylvania,  and 
Rhode  Island.  Approximately  half  of 
the  distribution  in  each  State  will  be 
in  cans  and  half  in  bottles. 

The  test  product  is  prepared  from 
concentrated  tomato  liquid  that  com- 
plies with  the  requirements  of 
9155.192(aKl)  (21  CFR  155.192(aKl». 
The  finished  product  will  be  equiva- 
lent to  a  single-strength  tomato  Juice 
normally  found  in  the  marketplace. 
The  finished  product  will  contain  not 


less  than  5.5  percent  tomato  soluble 
solids. 

The  principal  display  panel  of  the 
label  will  state  the  product  name  as 
"tomato  Juice  from  concentrate."  Each 
of  the  ingredients  used  will  be  stated 
on  the  label  as  required  by  the  appli- 
cable sections  of  Part  101  (21  CFR 
Part  101).  except  that  the  tomato  in- 
gredient compljring  with  the  require- 
ments of  S155.192(aXl)  will  be  de- 
clared as  '"tomato  concentrate."  This 
permit  is  effective  for  15  months,  be- 
ginning on  the  date  the  new  food  is  in- 
troduced or  caused  to  be  Introduced 
into  interstate  commerce,  but  no  later 
than  June  14,  1979.  However,  the 
permit  may  terminate  sooner,  depend- 
ing upon  the  final  action  on  the  pro- 
posal to  amend  the  standard  of  inden- 
tity  for  tomato  Juice,  which  was  pub- 
lished in  the  Federal  Register  of  May 
9,  1978  (43  FR  19864).  If  the  final 
action  taken  is  to  affirm  the  proposal, 
the  permit  shall  terminate  on  the  ef- 
fective date  of  the  final  regulation.  If 
the  final  action  is  to  reject  the  pro- 
posed amendment,  the  permit  shall 
expire  30  days  following  such  negative 
ruling  on  the  proposal. 

Dated:  March  12.  1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  A/fain. 

(FR  Ox;.  79-7968  Piled  3-15-79;  8:45  am] 
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Notional  InsHtufos  of  HooMi 

REPOIT  ON  MOASSAY  Of  TOXAPHENE  FOI 
POSSMLE  CAiaNOGENiOTY 

AvoHobiHty 

Toxaphene  (CAS  8001-35-2)  has 
been  tested  for  cancer-causing  activity 
with  rats  and  mice  in  the  Carcinogene- 
sis Testing  Program,  Division  of 
Cancer  Cause  and  Prevention.  Nation- 
al Cancer  Institute.  A  report  is  availa- 
ble to  the  public. 

Summary:  A  bioassay  of  technical- 
grade  toxaphene  for  possible  carcino- 
genicity was  conducted  by  administer- 
ing the  test  chemical  in  feed  to  Os- 
bome-Mendel  rats  and  B6C^F1  mice. 
Applications  of  the  chemical  include 
use  as  a  pesticide. 

It  is  concluded  that  imder  the  condi- 
tions of  this  bioassay,  toxaphene  was 
carcinogenic  in  male  and  female 
B6C3F1  mice,  causing  increased  inci- 
dences of  hepatocellular  carcinomas. 
The  test  results  also  suggest  carcino- 
genicity of  toxaphene  for  the  thjrroid 
of  male  and  female  Osbome-Mendel 
rats. 

Single  copies  of  the  report.  Bioassay 
of  Toxaphene  for  Possible  Carcinogen- 


NOTICES 

icity  (T.R.  37),  are  available  from  the 
Office  of  Cancer  Commimications,  Na- 
tional Cancer  Institute,  Building  31. 
Room  10A21.  National  Institutes  of 
Health.  Bethesda.  Maryland  20014. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  13.393.  Cancer  Cause  and 
Prevention  Research) 
Dated:  March  8.  1979. 

Donald  S.  Fredrickson. 
Director, 
National  Institutes  of  Health. 

(PR  Doc.  79-7430  Filed  3-15-79;  8:45  am] 
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OffiM  of  EducoMofi 

LAW  SCHOOL  CLINICAl  EXPERIENCE 
PtOOftAM 

Closing  Dot*  for  Trontniittal  of  AppHcotions 
for  HkoI  Yoor  1979;  Ftmding  Oitoria 

This  Notice  announces  the  closing 
date  for  applications  for  grants  under 
the  Law  School  (Tllnical  Experience 
Program.  It  also  announces  the  fund- 
ing criteria  the  Commissioner  applies 
in  making  the  awards. 

Authority  for  this  program  is  con- 
tained in  Section  1101  of  the  Higher 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  1136,  1136a  and  b). 

c:losino  date  for  transmit- 
tal OP  APPUCATIONS:  Applica- 
tions for  awards  must  be  mailed  (post- 
marked) or  hand-delivered  by  May  11. 
1979. 

A.  APPLICATIONS  DELIVERED 
BY  MAIL:  Ah  application  sent  by  mail 
must  be  addressed  to  the  U.S.  Office 
of  Education.  Application  Control 
Center,  Attention:  13:584,  Washington. 
D.C.  20202. 

Proof  of  mailing  must  consist  of  a 
legible  U.S.  Postal  Service  dated  post- 
mark or  a  legible  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service.  Private  metered  postmarlcs  or 
mall  receipts  will  not  be  accepted  with- 
out a  legible  date  stamped  by  the  UJ3. 
PosUl  Service.  (Note:  The  U.S.  Postal 
Service  does  not  uniformly  provide  a 
dated  postmark.  Applicants  should 
check  with  their  local  post  office 
before  relying  on  this  method.)  Appli- 
cants are  eiKujuraged  to  use  registered 
or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be  consid- 
ered in  the  current  competition. 

B.  APPLICATIONS  DELIVERED 
BY  HAND:  An  application  that  Is 
hand  delivered  must  be  taken  to  the 
U.S.  Office  of  Education.  Application 
Control  Center.  Room  5673.  Regional 
Office  Building  3.  7th  and  D  Streets. 
S.W.,  Washington.  D.C, 

The  application  Control  Center  will 
accept  hand-delivered  applications  be- 
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tween  8:00  a.m.  and  4:00  p.m.  (Wash- 
ington. D.C,  time)  daily,  except  Satur- 
days, Sundays,  and  Federal  holidays. 

Applications  that  are  hand-delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date. 

C.  PROGRAM  INFORMA'nON: 

1.  Eligible  applicants.  Only  accredit- 
ed law  schools  may  apply  for  awards. 
(20U.S.C.  1136(a)). 

2.  Available  funds.  Approximately 
$2,000,000  is  available  for  the  Law 
School  Clinical  Experience  Program  in 
FY  1979. 

It  Is  estimated  that  these  funds 
could  support  approximately  50  pro- 
jects. 

The  anticipated  award  for  new  pro- 
jects will  be  between  $30,000  and 
$40,000. 

These  estimates  do  not  bind  the  U.S. 
Office  of  Education  except  as  may  be 
required  by  the  applicable  statute  and 
regulations. 

3.  Funding  criteria.  The  funding  cri- 
teria governing  the  Law  School  Clini- 
cal Experience  Program,  published  in 
the  Federal  Register  on  July  12.  1978 
(43  FR  29996)  are  applicable  to  awards 
made  for  fiscal  year  1979.  A  copy  is  ap- 
pended to  this  Notice. 

These  criteria  were  published  as 
final  funding  criteria  for  fiscal  year 
1978.  because  the  program  was  funded 
in  FY  1978  as  a  one-time  demonstra- 
tion program.  The  funding  criteria 
were  published  as  a  Notice  of  Pro- 
posed Rulemaking.  Comments  were  re- 
ceived and  considered.  The  final  fund- 
ing criteria  were  published  without 
change. 

An  appropriation  is  now  available 
for  the  program  for  FY  1979.  In  view 
of  the  fact  that  the  criteria  for  FY 
1978  were  adopted  without  change  and 
have  been  favorably  received.  Pro- 
posed rulemaking  is  waived  under  au- 
thority of  5  UJB.C.  553(dK3)  to  meet 
the  demands  of  the  funding  cycle  and 
to  award  grants  for  FTT  1979  in  a 
timely  manner.  The  fimdlng  criteria 
published  for  FY  1978  are  adopted  as 
funding  criteria  for  awards  under  the 
program  in  FY  1979. 

D.  APPUCATION  FORMS:  Appli- 
cation forms  and  program  information 
packages  are  expected  to  be  ready  for 
mailing  by  March  26,  1979.  They  may 
be  obtained  by  writing  to  the  Gradu- 
ate Training  Branch,  VS.  Office  of 
Education  (Room  3060,  Regional 
Office  Building  3).  400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  In  accordance  with  the  cri- 
teria. Instructions,  and  forms  included 
in  the  program  Information  packages. 

FURTHER  INFORMATION:  For 
further  information  contact  Dr. 
Donald  N.  Bigelow,  Chief.  Graduate 
Training  Branch.  U.S.  Office  of  Edu- 
cation (Room  3060.  Regional  Office 
Building   3).    400    Maryland   Avenue, 
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8.W..  Washington.  D.C.  20202,  Tele- 
phone: (202)  245-2347. 

(30  U.S.C.  1136. 1136a  and  b) 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.584.  Law  School  Clinical  Experi- 
ence Program) 

Dated:  February  16,  1979. 

Ernest  L.  Boyer. 
U.S.  Commissioner  of  Education. 

ArmrDix 

FINAL  PUNDINC  CRITERIA— LAW  SCHOOL 
CUltlCAL  EXPERIENCE  PROGRAM 

Review  of  Application*  and  AdTniniitra- 
tion  of  Awards— Funding  Criteria  for  Evalu- 
ating Applicationi  and  Considerations  for 
Awarding  Grants.  The  U.S.  Commissioner 
of  Education  shall  take  Into  account  the  fol- 
lowing considerations  when  evaluating  ap- 
plications for  grants  under  the  Law  School 
Clinical  Experience  Program: 

(1)  The  application  will  assist  In  attaining 
a  wider  distribution  throughout  the  United 
States  of  higher  quality  Law  Clinical  Expe- 
rience Programs: 

(2)  The  proposed  project  would  provide  a 
demonstration  in  training  of  law  students 
by  supervised  use  of  legal  skills  on  behalf  of 
varied  client  groups,  and: 

(3)  The  extent  to  which  the  proposed 
project  ranks  high  on  the  criteria  set  forth 
below,  with  the  maximum  point  score  for 
each  criterion  as  shown: 

(I)  The  proposed  project  indicates  that  the 
law  school  has  a  commitment  to  clinical 
legal  education  as  demonstrated  by  the 
degree  to  which  the  Institution's  regular 
budget  is  devoted  to  continuing  an  existing 
program  or  will  be  devoted  to  the  esublish- 
ment  of  a  new  program.  (15  points) 

(II)  The  proposed  project  will  either  estab- 
lish for  the  first  time  a  new  program  of 
clinical  legal  education  or  expand  an  exist- 
ing program  in  which  case  these  factors  will 
be  evaluated:  developing  new  areas  of  prac- 
tical experience,  increasing  the  number  of 
pariicipating  students,  and  providing  appro- 
priate and  improved  supervision.  (20  points) 

(iii)  The  proposed  project  will  provide 
actual  experience  in  legal  skills  such  as  the 
preparation  and  trial  of  actual  cases,  includ- 
ing administrative  cases  and  the  settlement 
of  cases  and  controversies  outside  the  court- 
room. This  experience  may  Include,  but  not 
necessarily  be  limited  to.  the  development 
of  such  skills  as  interviewing  witnesses, 
counseling  clients,  negotiating  compromises, 
drafting  documents,  trial  preparation,  advo- 
cacy, and  training  in  professional  responsi- 
bility. (20  points) 

(iv)  The  law  sch(x>l  administration  and 
faculty  have  sufficient  experience,  time  and 
resources  (including  a  director)  to  provide 
adequate  on-the-job  supervision  to  students, 
while  they  are  learning  legal  skills  in  the 
proposed  program  of  clinical  legal  educa- 
tion. (15  points) 

(V)  The  proposed  program  of  law  school 
clinical  experience  provides  for  the  award  of 
appropriate  academic  credits  to  participat- 
ing students.  (15  points) 

(vl)  The  proposed  project  places  emphasis 
on  Increasing  the  law  school's  involvement 
In  clinical  legal  education  while  maintaining 
the  quality  of  the  supervision.  ( 10  points) 

(vll)  The  proposed  project  indicates  that 
the  law  school  plans  to  Incorporate  Into  Its 
curriculum  the  experience  and  knowledge 
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gained  from  the  proposed  demonstration 
project.  (5  points) 

Oeneral  Provisions  Regulations.  Assist- 
ance under  this  program  is  subject  to  the 
provisions  of  45  CFR  Parts  100  and  100a 
(Office  of  Education  Oeneral  Provisions 
Regulations),  except  for  the  funding  criteria 
set  out  at  45  CFR  1 00a.  26(b). 

(20U.S.C.  1136-1136b) 

(FR  E>oc.  70-8027  Filed  3-15-79:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bur*«u  of  Land  ManofAiiMRt 

[INT  DES  79-11) 

PtOfOSEO  GIAZINO  MANA(»CJMfNT  PtO- 
MAM  FOR  THE  EAST  SOCOtRO  ENVIRON- 
MENTAL STATEMENT  AREA,  SOCORRO,  NEW 
MEXICO 

Availability  of  Draft  Envirenmontol  Statamant 
and  Hoaring 

In  accordance  with  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land  Man- 
agement (BLM)  has  prepared  a  Draft 
Environmental  Statement  on  a  pro- 
posed Range  Management  Program  to 
Improve  forage  for  livestock,  wild 
horses  and  wildlife,  and  construction 
of  range  developments. 

The  statement  addresses  an  im- 
proved livestock  grazing  management 
program  on  838,808  acres  of  public 
land.  The  proposed  action  includes 
grazing  management  plans  designed  to 
enhance  the  vegetation  resources,  im- 
prove range  conditions,  reduce  erosion, 
improve  water  quality,  provide  quality 
habitat  for  wildlife  and  wild  horses, 
protect  archaeological  and  historical 
sites,  and  provide  a  continuous  supply 
of  livestock  forage.  Adjustments  in 
livestock  grazing  use  and  construction 
of  water  developments  and  fencing  are 
also  proposed. 

Copies  are  available  for  inspection  at 
the  BLM  District  Office,  200  Neel 
Avenue,  Socorro,  New  Mexico,  and  the 
BLM  SUte  Office.  Federal  Building, 
Santa  Fe,  New  Mexico. 

In  addition  to  the  above  locations, 
reading  copies  are  available  at  public 
and/or  university  libraries  in  Socorro, 
Albuquerque,  Las  Cruces,  Belen,  and 
Truth  or  Consequences,  New  Mexico. 

Public  hearings  will  be  held  in  So- 
corro at  the  County  Courthouse  at  7 
p.m.  on  April  24,  1979  and  in  Albu- 
querque at  the  Convention  Center  at  7 
p.m.  on  April  25,  1979. 

The  hearing  will  provide  the  BLM, 
under  Section  102(2)(C)  of  the  Nation- 
al Environmental  Policy  Act  of  1969, 
with  the  opportunity  to  receive  addi- 
tional comments  and  views  of  interest- 
ed State  and  local  agencies  and  the 
public. 

Interested  individuals,  representa- 
tives of  organizations,  and  public  offi- 


cials wishing  to  testify  are  requested 
to  contact  Steve  Fischer.  Public  Af- 
fairs Office,  at  the  BLM  District 
Office  in  Socorro  by  April  19.  1979, 
phone  (505)  835-0412.  Written  re- 
quests to  testify  should  identify  the 
organization  represented,  be  signed  by 
the  prospective  witness,  and  state  a 
phone  nimiber  for  contact  purposes. 
Because  of  time  constraints,  oral  testi- 
mony will  be  limited  to  10  minutes 
unless  additional  time  is  requested  in 
advance. 

Oral  testimony  can  be  supplemented 
with  written  statements  at  the  time 
oral  testimony  is  presented.  Also, 
speakers  with  prepared  speeches  may 
file  their  text  with  the  presiding  offi- 
cer whether  or  not  they  have  been 
able  to  finish  oral  delivery  in  the  allot- 
ted time.  If  time  permits,  following 
oral  testimony  by  those  who  have 
given  advance  notice,  the  hearings 
office  will  give  others  an  opportunity 
to  be  heard. 

Dated:  February  22,  1979. 

Frank  Gregg. 
Z>irec/or. 

Approved: 

Larry  E.  Meierotto. 
Deputy  Assistant 
Secretary  of  the  Interior. 

[FR  Doc  79-7966  Piled  3-15-79:  8:45  am] 
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[M  35734  and  M  35735] 

-      MONTANA 

CmI  LoaM  Offofing  by  Soalod  Rid 

March  8.  1979. 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Mon- 
tana State  Office,  Granite  Tower 
Building.  222  North  32nd  Street,  P.O. 
Box  30157,  Billings,  Montana  59107. 
Noti(^  is  hereby  given  that  at  2  p.m., 
March  30,  1979,  in  the  Conference 
Room  on  the  6th  Floor  of  the  Granite 
Tower  Building,  the  coal  resources  in 
the  tracts  described  below  will  be  of- 
fered for  competitive  lease  by  sealed 
bid  to  the  qualified  bidder  submitting 
the  highest  bid  amount.  The  tracts  are 
being  offered  separately  and  will 
result  in  two  competitive  leases.  This 
offering  is  being  made  as  a  result  of 
two  applications  filed  by  the  Western 
Energy  Company  and  in  accordance 
with  the  provisions  of  the  Mineral 
Leasiiig  Act  of  1920  (41  Stat.  437),  as 
amended,  and  the  Department  of 
Energy  Organization  Act  of  Augtist  4. 
1977  (91  Stat.  565.  42  U.S.C.  7101).  Bid- 
ders shall  formulate  their  bids  using 
one.  but  not  both,  of  the  following 
cash-bonus  payment  methods: 


Tract  1  (M  35734) 

(1)  The  bidder  may  elect  to  accept  a  royal- 
ty figure  of  21  percent  of  the  production 
from  surface  mining,  but  not  less  than  $1.47 
per  ton.  and  begin  bidding  at  the  minimum 
(25  per  acre  or  fraction  thereof,  or 

(2)  The  bidder  may  elect  to  accept  a  royal- 
ty figure  of  12.5  percent  of  the  production 
from  surface  mining  and  begin  bidding  at 
the  minimum  of  $3,495  per  acre. 

Tract  2  (M  35735) 

(1)  The  bidder  may  elect  to  accept  a  royal- 
ty figure  of  21  percent  of  the  production 
from  surface  mining,  but  not  less  than  $1.47 
per  ton,  and  begin  bidding  at  the  minimum 
$25  per  acre  or  fraction  thereof,  or 

(2)  The  bidder  may  elect  to  accept  a  royal- 
ty figure  of  12.5  percent  of  the  production 
from  surface  mli^ng  and  begin  bidding  at 
the  minimum  of  $3,422  per  acre. 

The  bids  will  then  be  reviewed  to 
calculate  the  highest  bidder.  No  bids 
received  after  2  p.m.  on  the  day  of  the 
sale  will  be  considered.  Sealed  bids 
may  not  be  modified  or  withdrawn 
unless  such  modification  or  withdraw- 
al is  received  before  the  date,  time  and 
place  set  for  the  opening  of  such  bids. 
The  successful  bidder  Is  obligated  to 
pay  for  the  newspaper  publication  of 
this  Notice. 

CoalOitered 

tract  1  (m  sb7s4) 

T.  1  N..  R.  41  E..  P.M.BiL, 

Sec  10.  N%.  NWSW. 

480.00  acres. 

TRACT  t  (M  3STSS) 

T.  1  N..  R.  41  E..  P.M.M.. 
Sec.  2.  Lots  3.  4.  SWNWy«.  SWV4.  WV4SE%, 
SEV«SEV«. 

446.95  acres. 

The  tracts  are  located  In  Rosebud 
Cotmty  near  Colstrip,  Montana. 

The  coal  resources  offered  are  limit- 
ed to  the  Rosebud  bed.  The  Conserva- 
tion Division,  Geological  Survey,  has 
reported  that  Tract  1  (M  34734)  con- 
tains 11.8  million  tons  and  Tract  2  (M 
35735)  contains  10.7  million  tons  of 
coal  recoverable  by  surface  mining 
methods  under  a  maximum  overbur- 
den depth  of  150  feet  at  94  percent  re- 
covery. The  average  coal  thickness 
projected  over  the  entire  proposed 
leasehold  is  24  feet.  T^e  heating  value 
of  the  noncoklng  coal  is  about  9060 
BTU'8  per  poimd  with  a  sulfur  content 
of  about  0.7  percent.  The  coal  re- 
soimres  are  within  the  Powder  River 
Known  Recoverable  Coal  Resource 
Area. 

REIfTAL  AND  ROTALTT 

The  leases  issued  as  a  result  of  this 
offering  will  provide  for  payment  of 
an  annual  rental  of  $3  per  acre  or  frac- 
tion thereof  and  a  royalty  at  the  rate 
determined  by  the  bidding  procedure. 
The  royalty  shall  be  payable  to  the 
United  States  on  the  value  of  coal 
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mined  by  strip  mining  methods.  The 
value  of  coal  shall  be  determined  in  ac- 
cordance with  30  CFR  211.63. 

Public  Comments 

The  public  is  Invited  to  submit  writ- 
ten comments  to  the  Bureau  of  Land 
Management  on  the  fair  market  value 
of  the  coal  to  be  leased.  Public  com- 
ments should  be  sent  to  the  State  Di- 
rector, Bureau  of  Land  Management, 
at  the  address  given  above,  to  arrive 
no  later  than  March  23. 1979. 

Detailed  Statement  of  Sale 

A  detailed  statement  of  the  sale,  in- 
cluding bidding  instructions  and  the 
terms  of  the  leases,  is  available  at  the 
office  listed  above.  All  case  file  docu- 
ments and  written  comments  submit- 
ted by  the  public  on  fair  market  value 
or  royalty  rates,  except  those  portions 
Identified  as  proprietary  which  meet 
the  exemptions  stated  In  the  Freedom 
of  Information  Act,  will  be  available 
for  public  inspection  at  the  Bureau  of 
Land  Management  Office  at  the  ad- 
dress given  above. 

Roland  F.  Lee. 

Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc  79-7998  FUed  3-15-79;  8:45  am] 
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[M  42697] 
MONTANA 


AppOcotian;  CorrocMoii 

March  5, 1919. 
Notice  is  hereby  given  that,  pursu- 
ant to  Sec.  28  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  U.S.C. 
185),  Shell  Oil  company  has  applied 
for  a  6-lnch  oil  and  gas  pipeline  right- 
of-way  across  the  following  Federal 
lands: 

PRIHCtPAL  MXRIDIAll.  MOMTAMA 

T.  22  N..  R.  60  E.. 
Sec  20,  Lot  4  and  SEV«SWW. 

FiTTH  Principal  MxRisiAir,  North  Dakota 

T.  148  N..  R.  106  W.. 
Sec.  10.  Lots  3  and  4;  and 
Sec  15.  Lot  1. 

This  pipeline  will  convey  natural  gas 
across  0.22  of  a  mile  of  land  in  Rich- 
land County,  Montaiui^  administered 
by  the  Bureau  of  Land  Management, 
and  0.58  of  a  mile  of  land  in  McKenzie 
County,  North  Dakota,  administered 
by  the  United  Stages  Forest  Service. 

This  notice  Is  issued  to  supplement 
the  original  notice  appearing  in  Feder- 
al Register  Doc.  79-4306,  page  8027, 
column  three,  in  the  issue  for  Thurs- 
day, February  8,  1979,  in  which  the 
agency  Jurisdiction  for  the  lands  In 
the  i4}pllcatlon  was  not  shown. 


16043 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved and,  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  do  so  prompt- 
ly. Persons  submitting  comments 
should  include  their  name  and  address 
and  send  them  to  District  Manager, 
Bureau  of  Land  Management,  P.O. 
Box  940,  Miles  City,  Montana  59301. 

Roland  F.  Lee. 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc  79-7999  FUed  3-15-79;  8:45  am] 
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[NM  358431 
NnV  MEXICO 


March  9, 1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of  1920  (30  UJS.C.  185).  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576).  El  Paso  Natural 
Gas  Company  has  i^jplied  for  one  4Vk- 
inch  natural  gas  pipeline  right-of-way 
across  the  following  land: 

New  Mexico  PRnfciPAL  Mousiam  .  New 
Mexico 

T.  30  N..  R.  8  W., 
Sec  34.  E^NWVi  and  8W\4NW^4. 

This  pli>ellne  will  convey  natural  gas 
across  0.199  of  a  mile  of  public  land  in 
San  Juan  Cotmty.  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so.  imder  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Btireau  of  Land 
Management,  P.O.  Box  6770.  Albu- 
querque. New  Mexico  87107. 

Fbsd  E.  PAOnXA, 
Chief.  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc  79-8000  FUed  3-15-79;  8:45  am] 
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[NM  36204] 
NiWMfXlCO 


BiARCH  9.  1979. 
Notice  is  hereby  given  that,  pursu- 
ant to  Section  28  of  the  Mineral  Leas- 
ing Act  of   1920  (30  U.S.C.   186).  as 
amended  by  the  Act  of  November  16, 
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1973  (87  Stat.  576),  Llano  Incorporated 
has  applied  (or  one  4'>^-inch  natural 
gas  pipeline  richt-of-way  across  the 
following  land 

New  Mexico  Principal  Msrxoiam.  New 
Mexico 

T   i»  e..  R.  33  E,, 
Sec.  7.  k>t«  2  aod  3. 

This  pipeline  will  convey  natural  gas 
across  0,26  of  a  mile  of  public  land  in 
Lea  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
proved, and  if  so.  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  1397.  Roswell. 
New  Mexico  88201. 

Raul  E.  Martinez, 
Acting  Chief,  Branch  of  Lands 
and  Minerals  Operations. 
(FR  Doc.  79-8001  FUed  3-15-79:  8:45  ami 
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(Wyoming  66897] 

WYOMMC 

A|>pncotfofi 

Mabch  7.  1979. 
Notice  is  hereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing 
Act  of  1920.  as  amended  (30  U.S.C. 
185).  the  Northwest  Pipeline  Corpora- 
tion of  Salt  Lake  City.  Utah  filed  an 
application  for  a  right-of-way  to  con- 
struct a  4  Ml  inch  OJ>.  pipeline  and  re- 
lated facilities  for  the  purpose  of 
transporting  natural  gaj  across  the 
following  described  public  lands 

Snmi  PBtNCITAL  MZBIDIAN.  Wtomimg 

T.  1»N..  R.  112  W.. 
Sec.  38,  NE'/«NWt^ 

The  proposed  pipeline  will  transport 
natural  gas  southerly  to  a  point  of 
connection  with  an  existing  pipeline 
all  within  the  NEViNWV*  section  28,  T. 
19  N..  R.  112  W..  Lincoln  County.  Wyo- 
ming. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration '  of 
whether  the  application  should  be  ap- 
proved and.  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  do  so  prompt- 
ly. Persons  submitting  conunents 
should  Include  their  name  and  address 
and  send  them  to  the  District  Man- 
ager.  Bureau   of   lAnd   Management. 
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Highway  187  N.,  P.O.  Box  1889.  Rock 
Springs.  Wyoming  82901. 

William  S.  Gilmer. 
Acting  Chief,  Branch  of  Lands 
and  Minerals  Operations. 
(FR  Doc.  79-8002  Filed  3-15-79:  8:45  ami 
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(Wyoming  668781 
WYOMMO 


March  9.  1979. 

Notice  is  hereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing 
Act  of  1920.  as  amended  (30  U.S.C. 
185).  the  Northwest  Pipeline  Corpora- 
tion of  Salt  Lake  City.  Utah  filed  an 
application  for  a  right-of-way  to  con- 
struct a  4'>i  and  8S  inch  O.D.  pipeline 
and  related  facilities  for  the  purpose 
of  transporting  natural  gas  across  the 
following  descritied  public  lands: 

Sixth  Priivcipal  MKiinyiAN.  WroHiifo 

T.  25N..  R.  now.. 

Sees.  4,  5,  7.  8.  18  and  19. 
T.  26N.  R.  now.. 

Sec.  33. 
T.  24  N..  R.  Ill  W.. 

Sees.  3  and  4. 
T.  25  N.,  R.  Ill  W.. 

Sec.  24,  25,  and  35. 

The  proposed  pipeline  »111  transport 
natural  gas  from  the  No.  32-33  Fergu- 
son Federal  well  located  In  the 
SWV4NEV«  section  33.  T.  26  N..  R.  110 
W..  to  a  point  of  connection  with  an 
existing  line  located  in  the  NWV«SEV4 
section  4.  T.  24  N..  R.  Ill  W., 
Sweetwater  County.  Wyoming. 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  appUcatioa  ahould  be  ap- 
proved and.  if  so.  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex- 
press their  views  should  do  so  prompt- 
ly. Persons  submitting  comments 
should  include  their  name  and  address 
and  send  them  to  the  District  Man- 
ager. Bureau  of  Land  Management. 
Highway  187  N..  P.O.«©ox  1869.  Rock 
Springs.  Wyoming  8290  L 

William  S.  Giuoa. 
Acting  Chief,  Branch  of  Lands 
and  Minerals  Operaiions. 
(FR  Doc.  79-8003  FUcd  S-l»-7r.  •:4»  am] 
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6ENEIAI  MANAGEMENT  PLAN,  KEOWOOO 
NATIONAL  PAAK,  CAUFOMNA 

liHwrt  t*  Pr*p«r*  Envifowi— «ol  Impact 
Stat«in«nt 

Notice  is  hereby  given  that,  in  ac- 
cordance with  the  National  Environ- 
mental Policy  Act  of  1969.  the  U.S.  I>e- 
partment  of  Interior.  National  Park 
Service  has  begun  preparation  of  an 
Environmental  Impact  Statement  to 
analyze  impacts  of  various  alternatives 
for  the  future  management  and  devel- 
opment of  Redwood  National  Park. 

The  statement  will  assess  potential 
environmental  impacts  associated  with 
the  development  of  a  general  manage- 
ment plan  including  the  reciprocal  ef- 
fects of  regional  development  and  ad- 
jacent land  use  and  the  effects  of 
access  and  circulation,  oiernight  ac- 
commodations, visitor  services  and 
facilities  and  natuttil  and  cultural  re- 
sources management. 

Alternatives  which  have  been  evalu- 
ated both  by  the  Park  Service  and  the 
public  include  no  action,  regional  des- 
tination, and  restructured  use  alterna- 
tives. 

This  project  commenced  in  June 
1978  with  a  series  of  public  workshops. 
From  those  meetings,  the  previously 
identified  alternatives  were  developed 
and  reviewed  during  the  first  three 
months  of  1979.  The  Draft  Environ- 
mental Statement  will  t>e  released  fOr 
public  and  agency  review  the  summer 
of  1979. 

AU  Interested  agencies,  organiza- 
tions, or  individuals  are  invited  to 
submit  comments  or  suggestions  for 
consideration  in  the  preparation  of 
the  Draft  Environmental  Statement. 
The  availability  of  the  document  will 
be  announced  In  the  Federal  Registsb 
and  additional  public  comments  will 
be  solicited.  Those  who  desire  to 
submit  comments  or  suggestions 
should  submit  them  to  Project  Blan- 
ager.  Redwood  National  Park.  General 
Management  Plan.  P.O.  Drawer  N. 
Crescent  City.  California  95531  on  or 
before  May  1. 1979. 

Dated:  March  9.  197*. 

Jom  H.  Davis. 

Acting  Retnonal  Director,   WeU- 
em    Region,     National    Park 

Service. 

ITR  Doc  79-8098  Filed  >-15-T9: 8:45  am] 
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DEPARTMENT  OF  LABOR 

tiwploywwt  and  Training  Administration 

EXTENDED  BENCmS 

Availability  of  ExtMidod  ■•naflH  in  th*  Stat* 
•f  PoMMsylvania 

This  notice  announces  the  beginning 
Qf  a  new  Extended  Benefit  Period  In 
the  State  of  Pennsylvania,  effective  on 
March  11. 1979. 

Background 

The  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  1970 
(Title  II  of  the  Employment  Security 
Amendments  of  1970;  Public  Law  91- 
373;  26  VS.C.  3304  note),  established 
the  Extended  Benefit  Program  as  a 
part  of  the  Federal-State  Unemploy- 
ment Compensation  Program.  The  Ex- 
tended Benefit  Program  takes  effect 
during  periods  of  high  unemplojrment 
in  a  State  or  the  nation,  to  furnish  up 
to  13  weeks  of  additional  benefits  to 
eligible  individuals  who  have  exhaust- 
ed their  rights  to  regular  benefits 
under  permanent  State  and  Federal 
unemployment  compensation  laws. 
Part  el's  of  Chapter  V,  Title  20.  Code 
of  Federal  Regulations,  implements 
the  statute. 

In  accordance  with  section  203(e)  of 
the  Act,  the  Pennsylvania  unemploy- 
ment compensation  law  provides  that 
there  is  a  State  "on"  indicator  in  the 
State  for  a  week  if  the  head  of  the 
State  employment  secxirlty  agency  de- 
termlnes,  in  accordance  with  20  CFR 
61S.12(e),  that,  for  the  period  consist- 
ing of  that  week  and  the  Immediately 
preceding  12  weeks,  the  rate  of  Insured 
unemployment  under  the  State  unem- 
ployment compensation  law  equalled 
or  exceeded  5.0  percent.  20  CFR 
615,12(cK2KI).  The  Extended  Benefit 
Period  actually  begins  with  the  third 
week  following  the  week  for  which 
there  is  an  "on"  Indicator.  A  benefit 
period  will  be  in  effect  for  a  minimum 
of  13  consecutive  weeks,  and  will  end 
the  third  week  after  there  is  an  "otV 
Indicator. 

DrmtMuiATioii  or  "On"  Ikdicatoh 

The  head  of  the  employment  secu- 
rity agency  of  the  State  of  Pennsyl- 
vania has  determined  that,  for  the 
period  consisting  of  the  week  ending 
on  February  24,  1979,  and  the  immedi- 
ately preceding  12  weeks,  the  rate  of 
Insured  unemplojmient  in  the  State 
equalled  or  exceeded  5.0  percent. 

Therefore,  an  Extended  Benefit 
Period  commenced  in  that  State  with 
the  week  beginning  on  March  11, 1979. 

InroRMATioH  roK  CumcAim 

The  duration  of  Extended  Benefits 
payable  in  the  new  Extended  Benefit 
Period,  and  the  terms  and  conditions 


NOTICES 

on  which  they  are  payable,  are  gov- 
erned by  the  Act  and  the  State  unem- 
ployment compensation  law.  The 
State  employment  security  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  Extended  Benefits  to 
each  individual  who  has  established  a 
benefit  year  in  the  State  that  will 
expire  after  the  new  Extended  Benefit 
Period  begins,  and  who  has  exhausted 
all  rights  under  the  State  unemploy- 
ment compensation  law  to  regular 
benefits  before  the  beginning  of  the 
new  Extended  Benefit  Period.  20  CFR 
615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual 
who  exhausts  all  rights  imder  the 
State  unemployment  compensation 
law  during  the  Extended  Benefit 
Period,  Including  exhaustion  by 
reason  of  the  expiration  of  the  Individ- 
ual's benefit  year.  20  CFR  615.13(d)(2). 
Persons  who  believe  they  may  be  en- 
titled to  Extended  Benefits  in  the 
State  of  Pennsylvania,  or  who  wish  to 
inquire  about  their  rights  under  the 
Extended  Benefit  Program,  should 
contact  the  nearest  State  Employment 
Office  of  the  Pennsylvania  Depart- 
ment of  Labor  and  Industry  in  their  lo- 
cality. 

Signed    at    Washington.    D.C.,    on 
March  13. 1979. 

Erkest  O.  Green, 
Assistant  Secretary  for 
Employment  and  Training. 

(FR  Doc.  70-8060  FUed  3-15-70:  8:45  am] 


[45ia-43-M] 

MMM  SOTVty  MM  H#slffl  AWMtHStrvfflOfl 
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Atlas  Minerals,  P.O.  Box  1207, 
Moab,  Utah  84532,  has  filed  a  petition 
to  modify  the  application  of  30  CTR 
57.19-22  (wire  rope)  to  Its  Snow  Mine 
and  its  Probe  Mine,  In  Emery  County, 
Utah.  The  petition  Is  filed  under  sec- 
tion lOKc)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  Pub.  L.  95- 
164. 

The  substance  of  the  petition  fol- 
lows: 

1.  Instead  of  turning  the  end  of  its 
hoisting  rope  at  least  one  full  turn  on 
the  hoist  drum  shaft,  the  petitioner 
proposes  to  use  rope  clli>s  and  a  short, 
separate  piece  of  wire  rope  of  the  same 
size  and  construction  as  the  hoist  rope 
to  dead  end  the  hoisting  rope  inside 
the  hoist  drum. 

2.  The  petitioner  states  that  this  al- 
ternative method  provides  a  greater 
measure  of  safety  to  personnel  who  ac- 


16045 

tually  perform  the  attachment  of  the 
hoisting  rope.  There  is  no  danger  of 
any  "whipping"  action  by  a  rope  slip- 
ping from  position  while  being  turned 
around  the  shaft  because  the  alterna- 
tive method  requires  no  bending  of 
the  rope.  Upon  completion  of  the  at- 
tachment of  the  short  rope  piece  and 
clips  to  the  end  of  the  hoist  rope,  the 
hoist  rope  Is  simply  pulled  Into  posi- 
tion inside  the  drum,  slack  removed 
and  the  rope  wound  on  the  drum. 

3.  The  petition  states  that  this  alter- 
native method  will  achieve  no  less  pro- 
tection for  Its  miners  than  that  pro- 
vided by  the  standard. 

Reqitest  roR  Comments 

Persons  interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  16,  1979.  Comments  must 
be  fUed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard,  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  Inspection  at  that  ad- 
dress. 

Dated:  March  8, 1979. 

Robert  B.  Lagather. 
Assistant  Secretary  for 
Mine  Safety  and  Health. 
[FR  Doc  79-8057  FUed'3-15-79:  8:45  am] 
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[Docket  No.  M-79-19-C1 
■iSHOP  COAL  CO. 

PotHton  for  Modifi<etie«i  of  Applicotian  of 
Mandatory  Safoty  Standard 

Bishop  Coal  Company,  1800  Wash- 
ington Road.  Pittsburgh.  Pa.  15241. 
has  filed  a  petition  to  modify  the  ap- 
plication of  30  CFR  75.305  (weekly  ex- 
aminations), to  Its  Dry  Fork  Mine,  lo- 
cated In  McDowell  County.  Virginia,  In 
accordance  with  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977,  Pub.  L.  95-164, 

The  substance  of  the  petition  fol- 
lows: 

1.  Due  to  adverse  roof  conditions, 
certain  return  air  courses  In  the  peti- 
tioner's mine  are  virtually  Impassable 
and  extremely  hazardous  to  travel  and 
examine.  A  map  of  the  mine  supplied 
by  the  petition  Indicates  these  loca- 
tions. 

2.  The  existing  falls  have  had  no 
effect  on  the  velocity  or  quality  of  air 
passing  through  the  return  air  course. 

3.  The  return  air  courses  are  not  des- 
ignated as  return  escapeways. 

4.  As  a  result  of  the  existing  roof 
falls  and  other  potentially  dangerous 
conditions  in  the  specified  return  air 
courses,  the  petitioner  considers 
weekly  examinations  for  hazardous 
conditions  too  hazardous  to  be  per- 
formed. 
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5.  As  an  alternative,  the  petitioner 
proposes  to  establish  two  air  monitor- 
ing stations  to  make  air  measurements 
where  air  enters  and  exists  the  area 
designated  on  the  petition. 

6.  The  air  monitoring  stations  and 
approaches  to  them  will  be  maintained 
in  safe  condition. 

7.  Examinations  of  air  quality,  quan- 
tity and  direction,  as  required  by  30 
CFR  75.305.  will  be  made  dally  by  ap- 
proved means. 

8.  The  date,  time  and  results  of 
these  examinations  will  be  recorded  in 
a  book  which  shall  be  provided  at  each 
measuring  station.  Such  results  will 
also  be  recorded  in  a  book  kept  on  the 
surface  and  made  available  to  aU  inter- 
ested parties. 

9.  Methane  or  other  harmful,  nox- 
ious or  poisonous  gases  will  not  be  per- 
mitted to  accumulate  in  these  air 
courses  in  excess  of  legal  limits.  An  in- 
crease of  0.5  percent  methane  above 
the  last  previous  methane  rating  will 
require  an  immediate  investigation  of 
the  affected  alrwasrs.  If  at  any  time 
the  air  quality  at  either  of  the  moni- 
toring stations  indicates  a  reduction  of 
air  quality  of  10  percent,  an  immediate 
investigation  of  the  affected  area  will 
be  conducted. 

10.  The  petlti^er  sUtes  that  the 
proposed  alternative  wUl  at  aD  times 
guarantee  no  less  than  the  same  meas- 
ure of  protection  to  miners  than  that 
provided  by  the  standard. 

Request  ton  ComcENTS 

Persons  Interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  16.  1979.  Comments  must 
be  filed  with  the  Office  of  Standards. 
Regulations  and  Variances.  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard.  Arlington.  Vlr 
ginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  8.  1979. 

Robert  B.  Lagather, 
j  A»$i»tant  Secretary  for 

Mine  Sajety  and  Health. 
(PR  Doc.  79-8056  FVed  3-15-79;  8:45  am] 
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tDocket  No.  M-79-ia-Cl 

UMOCOAiCO. 

PatMon  ft  kUdiHtmHmm  of  AppHM««n  •! 
Mmda**ry  S«l«ty  StaMtaMl 

LotK)  Coal  Company.  P.O.  Box  64. 
Terra  Alta.  West  Virginia,  has  filed  a 
petition  to  modify  the  application  of 
30  CFR  75.1710  (canopies),  to  its  No.  1 
Mine,  located  in  Preston  County.  West 
Virginia,  in  accordance  with  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Pub.  L.  95-164. 


NOTICES 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petition  concerns  the  use  of 
cabs  or  canopies  on  electric  face  equip- 
ment in  the  petitioner's  mine. 

2.  Because  the  mean  height  of  the 
coaJ  in  the  petitioner's  mine  is  about 
46  tiKhes.  the  height  of  its  equipment 
cannot  exceed  96  Inches  to  aUow  for 
undulating  pavement  and  rolls  In  the 
roof  line  and  clearance  of  roof  sup- 
ports. 

3.  When  the  petitioner  has  operated 
two  of  its  scoops  with  canopies,  these 
caiwpies  have  torn  out  roof  bolts, 
wooden  headers  and  steel  plates  caus- 
ing roof  falls.  In  addlUoa,  these  cano- 
pies so  reduce  the  equipment  opera- 
tor's vislbflity  that  he  cannot  see 
where  he  is  tramlng.  As  a  result,  the 
operator  constantly  sticks  his  head 
outside  the  canopy  to  see.  substantial- 
ly increasing  the  danger  of  injuring 
his  head. 

4.  The  petitioner  lists  the  following 
additional  potential  hazards  concern- 
ing the  use  of  canopies  in  low  seam 
heights: 

a.  The  cramped  and  confined  space 
under  a  canopy  restricts  the  operator 
from  properly  handling  equipment 
controls  and  impedes  his  reaction  to 
any  emergency  situation. 

b.  Canopies  force  the  operator's 
head  down  in  an  unnaturtU  position. 
The  operator  cannot  see  and  observe 
the  condition  of  the  roof  above  him 
nor  see  his  helper  or  other  employees 
in  the  area  at  all  times. 

5.  The  petitioner  states  that  for 
these  reasons  the  application  of  the 
standard  to  its  equipment  in  areas  of 
the  mine  in  which  the  mean  height  of 
the  minable  coal  Is  48  inches  will 
result  in  diminution  of  safety  to  the 
miners  affected  and  therefore  requests 
relief  from  the  application  of  the 
standard. 

Request  por  CoiacKirrs 

Persons  interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  16.  1979.  Comments  must 
be  filed  with  the  Office  of  Standards. 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard.  Arlington.  Vir- 
ginia 22203.  Copies  of  the  peUtion  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  8.  1979. 

RoBEKT  B.  Lagather. 

Assistant  Secretary  for 
Mine  Safety  and  Health. 

(PR  Doc.  79-6058  Filed  3-15-79:  8:45  am] 
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AU  ITEMS  CONSUMBI  PtICf  MMX  KM  AU 
UMAN  COMSUMMS,  IWIW  STATU  CITY 
AVBtAOi 

Pursuant  to  Section  113  of  the  1976 
amendments  to  the  Federal  EHection 
Campaign  Act  (Pub.  L.  94-283.  2  U.S.C. 
441a).  the  Secretary  of  Labor  hu  cer- 
tified to  the  Chairman  of  the  Federal 
Election  Commission,  and  publishes 
this  notice  In  the  Fkdebal  Register. 
the  fact  that  the  United  SUtes  City 
Average  All  Items  Consumer  Price 
Index  for  All  Urban  Consumers 
(1967=100)  increased  32.3  percent 
from  its  1974  aiuiual  average  of  147.7 
to  its  1978  annual  average  of  195.4. 
Using  1974  as  a  base  (1974  =  100).  I  cer- 
tify that  the  United  SUtes  City  Aver- 
age All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  thus  in- 
creased 32.3  percent  from  iU  1974 
annual  average  of  100  to  lu  1978 
annual  average  of  132.3. 

Signed  at  Washington.  D.C..  on  the 
7th  day  of  March  1979. 

Rat  MARsnaLL. 
Secretary  of  Labor. 

(PR  Doc.  79-8059  Piled  3-15-79:  8:45  am] 
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In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  resulU  of 
TA-W-4581  and  4&81a:  InvesUgation 
regarding  certification  of  eligibility  to 
apply  for  worker  adjustment  assist- 
ance as  prescribed  in  Section  222  of 
the  Act. 

The  investigation  was  initiated  on 
January  8.  1979  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  filed  by  the  United 
Mine  Workers  of  Amercia  on  behalf  of 
workers  and  former  workers  producing 
metallurgical  coal  at  Affinity  Mining 
C:orporation's  Keystone  5  Mine. 
Sophia.  West  Virginia.  The  investiga- 
tion revealed  that  Affinity  Mining 
(Corporation  is  a  wholly-omiied  subsidi- 
ary of  Extern  Associated  Coal  Corpor- 
Utlon.  The  Investigation  also  revealed 
th§t  there  is  a  metallurgical  coal  prep- 
aration plant  attached  to  the  mine. 
The  investigation  was  expanded  to  in- 
clude that  preparation  plant  (TA-W- 
4581a). 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  Jan- 
uary   19.    1979   (44    FR   4029-30).    No 


public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Eastern  Associated  Coal 
Corporation,  its  customers,  the  Am^r- 
cian  Iron  and  Steel  Institute,  the  U.S. 
Department  of  Interior,  the  U.S.  De- 
partment of  Energy,  the  U.S.  Depart- 
ment of  Commerce,  the  U.S.  Interna- 
tional Trade  Commission,  industry  an- 
alysts and  Department  files. 

In  order  to  make  an  affirmative  de-. 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  ellglbUity 
requiremenU  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  metallurgical  coal 
are  negligible.  However,  coke  is  metal- 
lurgical coal  in  a  later  stage  of  process- 
ing, and  is  therefore  "directly  competi- 
tive" with  metallurgical  coaL  U.S.  Im- 
porU  of  coke  Increased  from  1,311 
thousand  tons  in  1976  to  1,829  thou- 
sand tons  In  1977,  and  from  1,057 
thousand  tons  in  the  period  from  Jan- 
uary to  September,  1977  to  4.123  thou- 
sand tons  in  the  same  period  in  1978. 
The  ratio  of  Imports  to  domestic  coke 
production  Increased  from  2.2.  percent 
in  1976  to  3.4  percent  in  1977.  and 
from  2.6  percent  in  the  period  from 
January  to  September,  1977  to  11.5 
percent  in  the  same  period  in  1978. 

The  Department  of  Labor  conducted 
a  survey  of  Eastern  Associated  Coal 
Corporation's  customers.  Trom  1977  to 
1978  some  major  customers  surveyed 
decreased  purchases  of  metallurgical 
coal  from  Extern  and  increased  pur- 
chases of  Imported  coke. 

Conclusion 

After  careful  review  of  the  facts  ob- 
Uined  In  the  Investigation,  I  conclude 
that  increases  of  Imports  of  articles 
like  or  directly  competitive  with  the 
metallurgical  coal  produced  at  the 
Keystone  5  Mine  and  Preparation 
Plant.  Sophia.  West  Virginia  of  East- 
em  Associated  Coal  Corporation  con- 
tributed Importantly  to  the  decline  in 
sales  and  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
plants.  In  accordance  with  the  provi- 
sions of  the  Act,  I  make  the  following 
certification: 

All  workers  at  the  Keystone  5  Mine  and 
Preparation  Plant.  Sophia.  West  VlrRlnla.  of 
Affinity  Mining  Company,  a  subsidiary  of 
E^astem  Associated  CoaJ  Corporation,  who 
t>ecame  totally  or  partially  separated  from 
employment  on  or  after  June  I.  1978.  are 
eligible  to  apply  for  adjustment  assistance 
under  Title  II  Chapter  2  of  the  Trade  Act  of 
1974. 


NOTICES 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

James  F.  Taylor, 
ZMrector,  Office  of  Management, 
Administration,  and  Planning. 
VFR  Doc.  79-8061  PUed  3-15-79:  8:45  am] 
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AMBUCAN  t  EFMU)  MItLS,  MC,  SPUN  HKI 
DIVISION,    LENOIR,    N.C,    MOUNT    HOUY, 

N.C  cotK>RAn  OFna 

COTttfieato  K>9ord«ii9  EHglMHty  T*  Apply  for 
Weriiaf  Adiwttmcflt  AssisloiiM 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4641:  investigation  ^regarding 
certification  of  eligibility  to'  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  InltiUted  on 
January  10,  1979  in  response  to  a 
worker  petition  received  on  January  8, 
1979  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
long  and  short  sUple  (synthetic  yams) 
at  the  Spun  Fiber  Division,  of  Ameri- 
can and  Eflrd  Mills.  Incon>orated. 
Lenoir.  North  Carolina. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19,  1979  (44  FR  4039-40).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  American  and  Efird  Mills. 
Incorporated,  its  customers,  the  UJS. 
Department  of  Commerce,  the  U.S.  In- 
ternational Trade  Commission,  indus- 
try analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

The  Spun  Fiber  Division  of  Ameri- 
can and  Efird  Mills,  Incoporated, 
Lenoir,  North  Carolina  produced  long 
sUple  and  short  sUple.  The  petition 
alleges  that  imports  of  finished  gar- 
ments have  adversely  affected  sales, 
production  and  employment  at  the 
Lenoir  plant. 

Imported  finished  garments  cannot 
be  considered  to  be  like  or  directly 
competitive  with  long  staple  and  short 
staple.  Imports  of  staple  must  be  con- 
sidered in  determining  Injury  to  work- 
ers producing  long  sUple  and  short 
staple  at  the  Spim  Fiber  Division  of 
American  and  Efird  Mills,  Incorporat- 
ed. 

Imports  of  long  and  short  staple  are 
included  in  the  market  basket  "Nylon, 
Polyester.   Acrylic  and   Noncellulosic 
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SUple  and  Tow  Fiber."  Imports  of 
nylon,  polyester,  acrylic  and  noncello- 
losic  sUple  and  tow  fiber  Increased 
from  41.8  million  pounds  in  the  first 
nine  months  of  1977  to  50.4  million 
pounds  in  the  first  nine  months  of 
1978. 

Long  sUple  is  the  primary  product 
of  the  Lenoir,  North  Carolina  plant.  A 
Department  survey  of  American  and 
Eflrd's  customers  revealed  that  ctis- 
tomers  had  decreased  their  purchases 
of  long  sUple  from  American  and 
Efird  and  increased  their  purchases  of 
Imported  long  sti4>le. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained In  the  Investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  long 
sUple  produced  at  the  Spun  Fiber  Di- 
vision of  American  and  Eflrd  Mills,  In- 
coporated, Lenoir,  North  Carolina  con- 
tributed Importantly  to  the  decline  in 
sales  or  production  and  to  the  total  or 
partial  separation  of  workers  of  that 
plant  and  at  the  Mount  Holly,  North 
Carolina  corporate  offices  of  American 
and  Eflrd  Mills,  Incorporated.  In  ac- 
cordance with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

AU  workers  of  the  Spun  Plber  Division. 
Lenoir,  North  Carolina  and  clerical  workers 
and  salesmen  in  the  Mount  Holly.  North 
Carolina  conwrate  offices  of  American  and 
Elflrd  Mills.  Incorporated  who  were  engased 
In  employment  related  to  the  production  of 
long  staple  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  1.  1978  are  eligible  to  apply  for  ad- 
justment assistance  imder  Title  II.  Chapter 
3  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

C.  Michael  Aho. 
Director,  Office  of 
Foreign  Economic  Research. 

(PR  Doc  79-8062  PUed  3-15-79;  8:45  am] 


[4510-28-M] 

(TA-W-4642] 

AMERICAN  FELT  AND  FILTER,  6LENVILLE  STA- 
TION, GREENWICH,  CONN. 

N>Q«Wy   D*tMiiiinattMi   Rsgotdlng    BigiMity 
T*  Apply  for  Werfcvr  AdfustiiMnt  Atsittanc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4642:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scriljed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  10,  1979  in  response  to  a 
worker  petition  received  on  January  5, 
1979  which  was  filed  by  the  Amalga- 
mated Clothing  and  Textile  Workers' 
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Union  on  behalf  of  workers  and 
former  workers  producing  Industrial 
felt  products  at  American  Felt  4e 
Filter.  Olenville  Station.  Greenwich. 
Connecticut. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Pedkral  Register  on  Jan- 
uary 19.  1979  (44  FR  4039-40).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  American  Felt  &  Filter,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
the  Felt  Manufacturers  Council  indus- 
try analysts  and  E>epartment  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That -increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Total  company  sales,  adjusted  by 
utilizing  the  wholesale  price  index  and 
production  of  industrial  felt  products 
by  American  Felt  &  niter  Increased  in 
1978  compared  with  1977.  The  compa- 
ny indicated  that  the  Greenwich  plant 
was  phased  out  as  part  of  a  program  of 
consolidation  intended  to  Improve  op- 
erating efficiency.  Production  of  felt 
and  felt  products  was  transferred  from 
the  Greenwich  plant  to  company  facil- 
ities in  Newburgh.  New  York  and 
Warren,  Michigan. 

CONCLUSIOIf 

After  careful  review.  I  determine 
that  all  workers  of  the  Greenwich. 
Connecticut  plant  of  American  Felt  & 
Filter  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Title 
II.  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

C.  Michael  Aho. 
Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  79-8063  Piled  3-1&-79:  8:46  am] 


[4510-28-M] 

[TA-W-4584] 

■ISHOf  COAL  CO.,  McOOWf  U  COUNTY,  W. 
VA. 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4584:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
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worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  Investigation  was  initiated  on 
January  8.  1979,  In  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  filed  by  the  United 
Mine  Workers  of  America  on  behalf  of 
workers  and  former  workers  mining 
and  preparing  metallurgical  coal  at 
Bishop  Coal  Company,  Pocahontas, 
Virginia.  The  investigation  revealed 
that  Bishop  Coal  Company's  mines 
and  preparation  plant  are  located  in 
McDowell  County,  West  Virginia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19.  1979  (44  PR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Bishop  Coal  Company,  its 
customers,  the  U.S.  Department  of  the 
Interior,  the  U.S.  Department  of  Com- 
merce, the  U.S.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without'  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  pro-> 
duced  by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  In  sales  or  production. 

Bishop  Coal  Company  produces  met- 
allurgical coal  which  is  used  to  pro- 
duce coke.  Coke  is  metallurgical  coal 
at  a  later  stage  bf  production,  and 
therefore,  can  be  considered  "like  or 
directly  competitive"  with  metallurgi- 
cal coal. 

The  OQly  domestic  customer  of 
Bishop  Coal  who  purchased  imported 
coke  increased  Its  purchases  of  metal- 
lurgical coal  from  Bishop  in  the  period 
April  through  Novemt)er.  1978  com- 
pared to  the  same  period  in  1977.  No 
customer  reported  purchases  of  im- 
ported metallurgical  coal. 

CONCLUSIOIf 

After  careful  review,  I  determine 
that  all  workers  of  Bishop  Coal  Com- 
pany, McDowell  County.  West  Virgin- 
ia are  denied  eligibility  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  D.C.  this  8th 
day  of  March  1979. 

HaRRT  J.  GlUCAM , 

Supervisory  Intemation€U 

Economist,   Office  of  Foreign 
Economic  Research. 
(FR  Doc.  79-8084  PUed  3-15-79:  8:49  ami 
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[TA-W-4e46] 

■ONANZA  COAl  COMPANY,  INC  tUfilT, 
WMt  Virginia 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4646:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  10.  1979  in  response  to  a 
worker  petition  received  on  January  2, 
1979  which  was  filed  by  the  United 
Mine  Workers  of  America,  District  29, 
on  behalf  of  workers  and  former  work- 
ers mining  metallurgical  coal  at  Bo- 
nanza Coal  Company.  Incorporated. 
Lexington,  Kentucky.  The  investiga- 
tion revealed  that  Bonanza  Coal  Com- 
pany's mine  is  located  at  Rupert,  West 
Virginia. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  Jan- 
uary 19.  1979  (44  FR  4039-40).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Bonanza  Coal  Company. 
Incorporated,  its  customers,  American 
Iron  and  Steel  Institute,  the  U.S.  De- 
partments of  Energy,  Interior  and 
Commerce,  the  U.S.  International 
Trade  Commission,  Industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

While  U.S.  imports  of  metallurgical 
coal  have  been  negligible.  U.S.  Imports 
of  coke  increased  from  1,311  thou- 
sands of  tons  in  1976  to  1.829  thou- 
sands of  tons  in  1977  and  increased 
from  1.057  thousands  of  tons  in  the 
first  nine  months  of  1977  to  4,123 
thousands  of  tons  in  the  first  nine 
months  of  1978. 

The  ratio  of  Imports  to  domestic 
production  for  coke  increased  from  2.2 
percent  in  1976  to  3.4  percent  In  1977 
and  increased  from  2.6  percent  in  the 
first  nine  months  «f  1977  to  11.5  per- 
cent for  the  first  nine  months  of  1978. 

Coke  is  metallurgical  coal  at  a  later 
stage  of  processing.  Since  a  domestic 
article  may  be  "directly  competitive 


with"  an  Imported  article  at  a  later 
stage  of  processing,  imports  of  coke 
can  be  considered  in  determining 
import  injury  to  workers  producing 
metallurgical  coal  at  Bonanza  Coal 
Company's  Rupert,  West  Virginia 
mine. 

As  a  contract  mining  operation.  Bo- 
nanza sells  all  coal  to  one  firm.  A 
Labor  Department  survey  of  the  cus- 
tomers of  that  firm  revealed  that  some 
major  customers  significantly  de- 
creased purchases  of  metallurgical 
coal  from  that  firm  and  increased  pur- 
chases of  imported  coke  from  1977  to 
1978. 

COIfCLUSION 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  Imports  of  articles 
like  or  directly  competitive  with  metal- 
lurgical coal  mined  at  the  Rupert, 
West  Virginia  mine  of  the  Bonanza 
Coal  Company,  Incorporated  contrib- 
uted importantly  to  the  decline  In 
sales  or  production  and  to  the  total  or 
partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provi- 
sions of  the  Act,  I  make  the  following 
certification: 

All  workers  of  the  Rupert.  West  Virginia 
mine  of  the  Bonanza  Coal  Company.  Incor- 
porated who  became  totally  or  partially  sep- 
arated from  employment  on  or  after  March 
27.  1978  are  eligible  to  apply  for  adjustment 
assistance  under  Title  II.  (Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

James  P.  Taylor, 

Director,  Office  of  Management 
Administration  and  Planning. 

(FR  Doc.  79-8065  Filed  3-1S-79:  8:45  am] 


[4510-28-M] 

[TA-W-4586.  4586a,  4587.  4587a.  4588.  4589. 
4589a.  4593.  4593a.  4594.  4595.  4595a.  4596. 
4597.  4598.  4599.  4600] 

EASTERN  ASSOOATEO  COAL  COtP. 

Negative  Dotanninafienf  Regarding  Eligibility 
To  Apply  for  Worker  Adjuttment  Attittonce 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4586.  4586a.  4587.  4587a,  4588, 
4589.  4589a.  4593.  4593a.  4594.  4595, 
4595a.  4596-9.  4600:  investigations  re- 
garding certification  of  eligibility  to 
apply  for  worker  adjustment  assist- 
ance as  prescribed  in  Section  222  of 
the  Act. 

The  inv^tigatlon  was  initiated  on 
January  8.  1979.  in  response  to  a 
worker  petition  received  on  December 
18,  1978  which  was  fUed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
producing  metallurgical  coal  at  the 
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following  plants  of  Eastern  Associated 
Coal  Corporation: 

Keystone  1  Mine,  Keystone.  West  Virginia 
(TA-W-4586):  Keystone  2  Mine.  Hemdon. 
West  Virginia  (TA-W-4587);  Keystone  3 
Mine.  Hemdon.  West  Virginia  (TA-W-4588); 
Keystone  4  Mine.  Sophia,  West  Virginia 
<TA-W-4589):  Kopperston  1  Mine.  Kopper- 
ston.  West  Virginia  (TA-W-4593):  Kopper- 
ston 2  Mine,  Kopperston,  West  Virginia 
(TA-W-4594);  Wharton  2  Mine,  Barrett, 
West  Virginia  (TA-W-4595):  Wharton  4 
Mine,  Barrett.  West  Virginia  (TA-W-4597); 
Wharton  11  Mine.  Wharton.  West  Virginia 
(TA-W-4596);  Ughtfoot  1  Mine.  Wharton. 
West  Virginia  (TA-W-4598):  Llghtfoot  2 
Mine.  Wharton.  West  Virginia  (TA-W- 
4599):  Wells  I>reparaton  Plant.  Wharton. 
West  VlrglnU  (TA-W-4600). 

The  Investigation  revealed  that  met- 
allurgical coal  preparation  plants  are 
attached  to  the  Keystone  1  (TA-W- 
4576a)  Keystone  2  and  3  (TA-W- 
4587a),  Keystone  4  (TA-W-4589a). 
Kopperston  1  and  2  (TA-W-4593a). 
and  Wharton  2  (TA-W-4595a)  mines. 
The  investigation  was  expanded  to  In- 
clude those  preparation  plants. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19,  1979  (44  PR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Eastern  Associated  Coal 
Corporation,  Its  customers,  the  Ameri- 
can Iron  and  Steel  Institute,  the  U.S. 
Department  of  the  Interior,  the  U.S. 
Department  of  Energy,  the  U.S.  De- 
partment of  Commerce,  the  U.S.  Inter- 
national Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  ellgllibity 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  must  be  met.  With 
respect  to  workers  at  the  Keystone  1 
Mine  and  Preparation  Plant.  Wharton 
4  Mine,  Kopperston  1  and  2  Mines  and 
Preparation  Plant,  and  Llghtfoot  2 
Mine,  without  regard  to  whether  any 
of  the  other  critleria  have  been  met, 
the  following  criterion  has  not  been 
met: 

That  increases  of  Import*  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
decline  in  sales  or  production. 

The  Department's  investigation  re- 
vealed that  decreases  in  sales  or  pro- 
duction at  the  facilities  listed  above 
are  attributable  to  factors  unrelated  to 
imports  and  would  have  occurred  re- 
gardless of  the  Influence  of  Increased 
Imports. 

The  United  Mine  Workers  of  Amer- 
ica, which  represents  all  workers  in 
Eastern's  mines,  was  on  strike  from 
December  6,  1977  to  March  27,  1978. 
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When  the  period  from  April  to  Novem- 
ber. 1978.  during  which  miners  were 
not  on  strike,  is  compared  with  the 
same  period  in  1977.  sales  and  produc- 
tion of  metallurgical  coal  at  the  Whar- 
ton 4  Mine  and  the  Kopperston  1  and 
2  mines  and  Preparation  Plant  in- 
creased. Workers  at  the  Norfolk  and 
Western  Railroad,  which  transports 
all  coal  produced  at  the  Keystone  1 
mine  and  Preparation  Plant,  were  on 
strike  from  July  7  to  October  10.  1978. 
Production  at  the  mine  decreased  in 
the  third  quarter  of  1978  because  of 
this  strike.  When  the  period  not  af- 
fected by  the  two  strikes— April-June 
and  October-November  1978— Is  com- 
pared to  the  same  period  of  1977,  pro- 
duction and  sales  at  the  mine  In- 
creased. 

Mining  of  coal  at  the  Llghtfoot  2 
Mine  began  in  April,  1977.  From  April. 
1977  to  July,  1978.  coal  was  extracted 
through  one  tunnel.  81n(%  July  1978. 
production  has  been  discontinued  at 
the  mine  to  allow  construction  on  a 
second  tunnel.  This  construction  was 
planned  at  the  time  the  mine  was  de- 
signed, and  Is  necessary  for  future  pro- 
duction at  the  mine. 

With  respect  to  workers  at  the  Key- 
stone 2  and  3  Mines  and  Preparation 
Plant,  the  Keystone  4  Mine  and  Prep- 
aration Plant,  the  Wharton  2  Mine 
and  Preparation  Plant,  the  Wharton 
11  Mine,  the  Ughtfoot  1  Mine  and  the 
WeUs  Preparation  Plant,  without 
regard  to  whether  any  of  the  other 
criteria  have  been  met.  the  following 
criterion  has  not  been  met: 

That  sales  of  production,  or  both,  of  the 
firm  or  subdivision  tiave  decreased  absolute- 
ly. 

Both  sales  and  production  of  coal  at 
the  above  mentioned  mines  and  prepa- 
ration plants,  with  the  exception  of 
the  Wells  Preparation  Plant,  Increased 
In  quantity  in  1978  compared  with 
1977.  Cleaning  of  coal  at  the  Wells 
Preparation  Plant  began  in  June  1978. 
Production  at  the  plant  was  higher  in 
the  fourth  quarter  of  1978  than  In  the 
third  quarter. 

CONCLUSIOM 

After  careful  review,  I  determine 
that  all  workers  at  the  Keystone  1 
Mine  and  Preparation  Plant,  Key- 
stone. West  Virginia  (TA-W-4586. 
4586a):  Keystone  2  and  3  Mines  and 
Preparation  Plant.  Hemdon.  West  Vir- 
ginia (TA-W-4587.  4588.  4587a);  Key- 
Stone  4  Mine  and  Preparation  Plant, 
Sophia.  West  Virginia  (TA-W-4589, 
4589a);  Wharton  2  Mine  and  Prepara- 
tion Plant.  Barrett,  West  Virginia 
(TA-W-4595,  4595a);  Wharton  4  Mine. 
Wharton,  West  Virginia  (TA-W-4597): 
Kopperston  1  and  2  Mines  and  Prepa- 
ration Plant,  Kopperston.  West  Vir- 
ginia (TA-W-4593,  4594,  4593a);  Ught- 
foot 1  Mine,  Wharton,  West  Virginia 
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(TA-W-4598);  Llghtfoot  2  Mine.  Whar- 
ton, West  Virginia  (TA-W-4599);  and 
the  Wella  Preparation  Plant.  Whar- 
ton. West  Virginia  (TA-W-4600)  of 
Eastern  Associated  Coal  Corporation 
are  denied  eligibility  to  apply  for  ad- 
justment assistance  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th 
day  of  March  1979. 

James  P.  Taylor. 
Director,  Office  of  Management 
Administration  and  Planning. 
[FR  Doc.  79-8066  Piled  3-15-79:  8:4S  am] 


[4510-28-M] 

tTA-W-4712] 

KNnCAFfitS,  INC,  JAMAICA.  NfW  YOtK 

CtOflMmwi  l*9onlin«  IligiMlity  To  Apply  for 
WoriiM  Ad|u«tm«fit  AtsUtancs 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4712:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  16.  1979  in  response  to  a 
worker  petition  received  on  January 
12.  1979  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
ladies',  children's  and  men's  sweaters 
at  Knitcapers,  Incorporated.  Jamaica, 
New  York.  The  investigation  revealed 
that  Knitcapers.  Incorporated  pro- 
duces primarily  women's  knitted 
sweaters  at  the  Jamaica  facility. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26.  1979  (44  FR  5534).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  Knitcapers,  Incorporated, 
the  U.S.  Department  of  Conunerce. 
the  U.S.  International  Trade  Commis- 
sion, Industry  analysts  and  Depart- 
ment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  women's,  misses'  and 
children's  sweaters  increased  absolute- 
ly and  relative  to  domestic  production 
In  1976  compared  to  1975  and  In- 
creased absolutely  In  1977  compared  to 
the  average  level  of  Imports  for  the 
1973-1976  period.  The  ratio  of  imports 
of  domestic  production  in  1976  and 
1977  exceeded  140  percent.  The  ratio 
of  Imports  to  domestic  production  in 
1977  exceeded  the  average  I/P  ratio 
for  the  1973  through  1976  period. 


NOTICES 

Customers  surveyed  accounting  for  a 
significant  proportion  of  the  decline  In 
Knitcapers  sales  in  1978  compared  to 
1977  indicated  that  they  had  increased 
purchases  of  imported  women's  knit- 
ted sweaters. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained In  the  Investigation,  I  conclude 
that  Increases  of  Imports  of  articles 
like  or  directly  competitive  with 
women's  knitted  sweaters  produced  at 
Knitcapers.  Incorporated.  Jamaica. 
New  York  contributed  importantly  to 
the  decline  In  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  that  firm.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

All  workers  of  Knitcapers.  Incorporated. 
Jamaica.  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  6.  1978  are  eligible  to  apply 
for  adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this 
12th  day  of  March  1979. 

Harsy  J.  Oilman, 
Supervisory  International 

Economist,    Office  of  Foreign 
Economic  Research. 

tPR  Doc.  79-8067  Filed  3-15-79:  8:45  am) 
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CTA-W-4756] 

LEVI  STWAUSS  t,  COMPANY,  INC,  LAIEOO, 
TEXAS 

C«rt<fkat<Mi  R*9ardi««9  E««iMlity  to  Apply  for 
WoHiof  Adltnlmont  Astittonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4756:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  29.  1979  in  response  to  a 
worker  petition  received  on  January 
22.  1979  which  was  filed  by  the  Amal- 
gamated Clothing  and  Textile  Work- 
ers Union  on  behalf  of  workers  and 
former  workers  producing  ladies'  Jeans 
at  the  Laredo.  Texas  plant  of  Levi 
Strauss  &  Company,  Incorporated. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on 
February  6.  1979  (44  FR  7249).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Levi  Strauss  Sc  Company. 
Incorporated,  its  customers,  the  U.S. 
Department  of  Commerce,  the  l}£.  In- 
ternational Trade  Commission,  the 
National  Cotton  Council  of  America. 


industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

Imports  of  women's,  misses'  and 
children's  slacks  and  shorts  (which  in- 
cludes Jeans)  increased  from  11.040.000 
dozeft  units  In  1976  to  11.622.000  dozen 
units  in  1977  and  Increased  from 
9.080.000  dozen  units  in  the  first  nine 
months  of  1977  to  11.431.000  units  in 
the  first  nine  months  of  1978. 

Customers  who  reduced  purchases  of 
Jeans  from  Levi  Strauss  were  surveyed. 
The  survey  revealed  that  customers 
Increased  purchases  of  Imported  Jeans 
in  the  first  six  months  of  1978  com- 
pared to  the  same  period  In  1977. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  Increases  of  Imports  of  articles 
like  or  directly  competitive  with  ladles' 
Jeans  produced  at  Levi  Strauss  &  Com- 
pany. Incorporated  contributed  impor- 
tantly to  the  decline  in  sales  or  pro- 
duction and  to  the  total  or  partial  sep- 
aration of  workers  at  the  Laredo. 
Texas  plant.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the  fol- 
lowing certification: 

All  workers  of  the  Laredo.  Texas  plant  of 
Levi  Strauss  &  Company.  Incorporated  who 
became  totally  or  piu-tially  separated  from 
employment  on  or  aft«r  January  18.  1978 
are  eligible  to  apply  for  adjustment  assist- 
ance under  Title  II.  Chapter  2  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  D.C.  this  8th 
day  of  March  1979. 

C.  Michael  Aho. 
Director,  Office  of 
Foreign  Economic  Research. 
[PR  Doc.  79-8068  PUed  3-15-79;  8:45  am] 


[4510-2S-M] 

[TA-W-4704] 

MOIEHOUSE  GAAMENT  COt^,  BASTIOT, 
LOUISIANA 

No«ottvo  DotOffniiMMofl  Roflordlng  EUsiMIHy 
To  Apply  fvr  Wofkor  ArffMitwowt  Assistonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  LatooT  herein  presents  the  results  of 
TA-W-4704:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  15.  1979,  In  response  to  a 
worker  petition  received  on  January  9. 
1979.  which  was  fUed  by  the  United 
Paperworkers'  International  Union  on 


behalf  of  workers  and  former  workers 
producing  men's  and  bojrs'  trousers  at 
the  Morehouse  Garment  Corporation, 
Bastrop.  Louisiana. 

On  November  30.  1976,  the  Depart- 
ment issued  a  certification  of  eligibil- 
ity to  apply  for  adjustment  assistance 
for  all  workers  of  Morehouse  Garment 
Corporation  (TA-W-1082).  The  certifi- 
cation expired  on  November  30.  1978. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  Jan- 
uary 26.  1979  (44  FR  5533-4).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Morehouse  Garment  Cor- 
poration, the  U.S.  Department  of 
Commerce,  the  UJS.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute- 
ly. 

The  Department's  investigation  re- 
vealed that  Morehouse  Garment  pro- 
duces trousers  on  a  (^ntract  basis. 
Therefore  sales  equals  production. 
Production  of  men's  and  boys'  trousers 
at  Morehouse  Garment  Corporation 
Increased  In  1978  compared  with  1977. 

Conclusion 

After  careful  review,  I  determine 
that  aU  woiicers  of  Morehouse  Gar- 
ment Corporation,  Bastrop.  -Louisiana 
are  denied  eligibility  to  apply  for  ad- 
justment assistance  under  Title  n. 
Chapter  2  of  the  Trade  Act  of  1974.  ~ 

Signed  at  Washington.  D.C.  this  8th 
day  of  BAarch  1979. 

Hasrt  J.  GUJiAH, 
Supervisory  International 

Economist.   Office  of  Foreign 
Economic  Research. 
[PR  Doc.  79-8069  Piled  3-15-79:  8:4S  am] 


[4510-28-M] 

rrA-W46I6-4618,  4620-4623] 
lAMOBI  FUn  COtr„  KHT,  WECT  VKOMU 


vo  Dotal  will ■tion  I 
To  Apply  for  Worfcor  AdfustMont  Asristanco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4616-4618,  4620-4623:  Investiga- 
tion regarding  certification  of  eligibil- 
ity to  apply  for  worker  adjustment  as- 


NOTICES 

sistance  as  prescribed  In  Section  222  of 
the  Act. 

The  investigation  was  Initiated  on 
January  8.  1979  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  fUed  by  the  United 
Mine  Workers  of  America  on  behalf  of 
workers  and  former  workers  mining 
coal  at  the  Beckley  No.  2  Mine  (TA- 
W-4616)  and  the  Beckley  No.  4  Mine 
(TA-W-4617).  Beckley.  West  Virginia 
and  at  the  F-Mlne  (TA-W-4618).  the 
K-Mlne  (TA-W-4620)  the  AA-Mlne 
(TA-W-4621)  and  the  Cove  Creek 
Mine  (TA-W-4622).  Bolt.  West  Virgin- 
la,  and  cleaning  coal  at  the  Bolt  Prepa- 
ration Plant  (TA-W-4623).  Bolt,  West 
Virginia  of  Ranger  Fuel  Corporation. 
Beckley,  West  Virginia.  The  investiga- 
tion revealed  that  the  Beckley  No.  4 
Mine  Is  correctly  referred  to  as  the 
Beckley  No.  1  Mine,  and  that  the 
Beckley  No.  1  Mine  and  the  Beckley 
No.  2  Mine  are  located  In  Bolt,  West 
Virginia. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Fkderal  Register  on  Jan- 
uary 19.  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  uiMn 
information  obtained  principally  from 
officials  of  Ranger  Fuel  Corporation. 
The  Plttston  Company,  the  U.S.  De- 
partment of  Commerce,  the  U.S.  Inter- 
national Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  ellglbUity 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met  by  workers  at  the  Beck- 
ley No.  1  liline  of  Ranger  Fuel  Corpo- 
ration: 

That  sales  or  production,  or  both,  of  the 
firm  or  dubdlvislon  have  decreased  absolute- 
ly. 

Sales  and  production  of  coal  at  the 
Beckley  No.  1  Mine  increased  in  quan- 
tity in  1977  compared  with  1976  and 
increased  again  in  1978  compared  with 
1977.  The  value  of  sales  also  increased 
over  the  same  periods. 

Without  nsvd  to  whether  any  of 
the  other  criteria  have  been  met.  the 
following  criterion  has  not  been  met 
by  workers  at  the  Beckley  No.  2  Mine, 
the  F-Mine.  the  K-Mlne.  the  AA-Mlne. 
the  Cove  Creek  Mine  and  the  Bolt 
Preparation  Plant: 

That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivl- 
■ion  have  contributed  importantly  to  the 
■eparatlons,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


16051 


Bekley  No.  2  Mms 


Evidence  developed  during  the 
course  of  the  investigation  indicated 
that  UJ3.  Imports  of  bituminous  coal 
are  Insignificant.  The  ratio  of  Imports 
to  domestic  production  has  remained 
below  one  half  of  one  percent  In  every 
year  from  1973  through  1977,  and  In 
the  first  three  quarters  of  1978. 

Coal  mined  at  the  Beckley  No.  2 
Mine  was  not  sold  to  domestic  coke 
producers  until  the  fourth  quarter  of 
1978.  Prior  to  that  time,  domestic  sales 
were  made  to  utility  companies.  Those 
customers  burned  the  coal  and  did  not 
process  it  Into  coke.  Imports  of  bltim- 
Inous  coal  must  therefore  be  consid- 
ered in  determining  Import  injury  to 
workers  at  the  Beckley  No.  2  Mine. 

F-Mine,  K-Mine,  AA-Mihx  and  Cotk 
Crzek  Mine 

Evidence  developed  during  the 
cotirse  of  the  Investigation  indicated 
that  all  of  the  sales  declines  at  these 
mines  are  accounted  for  by  decreases 
in  export  sales.  No  domestic  sales  were 
made  from  these  mines  in  1976  or 
1977.  Consequently,  increased  imports 
of  coke  into  the  United  States  did  not 
affect  sales  and  production  levels  at 
these  mines. 

Bolt  Pezparation  Plant 

Evidence  developed  during  the 
course  of  the  Investigation  indicated 
that  the  production  declines  at  the 
Bolt  Preparation  Plant  are  similarly 
accounted  for  by  decreases  in  export 
sales.  Domestic  sales  of  coal  cleaned  at 
the  plant  increased  in  1977  compared 
with  1976  and  increased  in  April 
through  November.  1978  compared 
with  April  through  November.  1977. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  Beckley  No.  1 
Mine,  the  Beckley  No.  2  Mine,  the  F- 
Mine,  the  K-Mine.  the  AA-Mine.  the 
Cove  Creek  Mine  and  the  Bolt  Prepa- 
ration Plant.  Bolt.  West  Virginia  of 
Ranger  Fuel  Corporation  are  denied 
eligibility  to  apply  for  adjustment  as- 
sistance under  Title  n.  Chapter  2  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  8th 
day  of  Blarch  1979. 

C.  MicHAKL  Aho, 
Director.  Office  of 
Foreign  Economic  Research. 
[PR  Doc  79-8070  FQed  3-15-79:  8:48  ami 
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NOTICES 


(TA-W-4649.  4«49A] 

lONAlO  COAT  CO.  AMO  SCLDM  COAT  CO.. 
•AlTIMOtf,  MARYLAND 

T*  A^v  tm  Waffwf  AMJMtti— m  AMi»*ai»c* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4649.  4649A:  Investigation  re- 
garding certification  of  eligibility  to 
apply  for  worker  adjustment  assist- 
ance as  prescribed  in  Section  222  of 
the  Act. 

The  investigation  was  initiated  on 
January  10.  1979  in  response  to  a 
worlcer  petition  received  on  January  2. 
1979  which  was  filed  by  the  Interna- 
tional Ladies'  Garment  Workers' 
Union  on  behalf  of  workers  and 
former  workers  producing  ladies'  coats 
at  the  Ronald  Coat  Company.  Balti- 
more. Maryland.  The  Investigation  re- 
vealed that  Ronald  Coat  is  owned  by 
Seldin  Coat.  Both  companies  occupy 
the  same  physical  facilities.  The  inves- 
tigation was  expanded  to  include 
workers  at  the  Seldin  Coat  Company. 
Baltimore,  Maryland. 

The  Notice  of  Investigation  was  pub 
lished  in  the  Psdeeal  Rxcism  on  Jan 
uary  19.  1979  (44  FR  4039).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  the  Seldin  Coat  Company, 
its  customers,  the  U.S.  Department  of 
Commerce,  the  UJB.  International 
Trade  Commission,  industry  analysts, 
and  Department  flies. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requlrementa  of  Section  222  of  the  Act 
most  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  Increaaes  at  bnporta  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  sutxUvision  have  con 
tributed  importantly  to  the  total  or  partial 
leparation.  or  threat  thereof,  and  to  the  ab- 
solute decline  in  wles  or  producUoo. 

imports  of  wocnen's.  misses'  and 
children's  coats  and  Jackets  increased 
absolutely  in  1977  compared  to  1976. 
Imports  in  the  first  nine  months  of 
1978  declined  absolutely  compared  to 
the  first  nine  months  of  1977. 

The  Department  conducted  a  survey 
of  some  of  the  customers  of  the  Seldin 
Coat  Company.  Responses  to  the 
survey  indicated  that  no  customers  de- 
creased their  purchases  from  the 
Seldin  Coat  Company  and  Increased 
their  purchases  of  imported  women's 
coats  in  1978  compared  to  1977. 


COKXOSKMI 

After  careful  review.  I  determine 
that  all  workers  of  the  Ronald  Coat 
Company  and  Seldin  Coat  Company, 
Baltimore,  Maryland  are  denied  eligi- 
bility to  apply  for  adjustment  assist- 
ance under  Title  II.  Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

HaKKY  J.  GlUlAM. 

Supen-iMory  International 

Economist,   Office  of  Foreign 
Economic  iZeseorch. 
irR  Doc.  79-8071  Piled  S-tft-7*:  8:4S  ami 
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ITA-W-474JJ 

SAXWOOO  SPOrrSWfAft.  Df«  FAtK,  NBW 
TOtK 

NcgaNv*  0«t«miinati«n  R*9orrfin9  EligiWNty 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4742:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act 

The  investigation  was  initiated  on 
January  24,  1979  in  mponse  to  a 
worker  petition  received  on  January 
19.  1979  which  was  filed  by  the  Inter- 
national Ladies'  Garment  Workers' 
Union  on  behalf  of  workers  and 
former  workers  iwoducing  ladies'  Jack- 
ets at  Saxwood  Sportswear,  Deer  Park. 
New  York.  The  investigation  revealed 
that  ladies'  slacks  and  sidrts  were  pro- 
duced. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Fkdoial  Rxcister  on  Jan- 
uary 30,  1979  (44  FR  5952).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Saxwood  Sportswear,  its 
manufacturers,  the  U.S.  Department 
of  Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  isnie  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  increaMB  of  tmportt  «f  articles  Uke 
or  directly  oompetlUve  with  articles  pro- 
duced by  the  firm  or  appropriate  mbdivi- 
•lOB  have  contributed  lmport*otly  to  the 
separaliona.  or  tiireat  thereof,  aitd  to  the 
absolute  decline  In  aalm  ar  production. 


The  manufacturer  for  which  Sax- 
wood Sportswear  performed  contract 
work  does  not  use  foreign  sources  or 
purchase  imported  ladies'  slacks  or 
skirts.  The  value  of  the  work  contract- 
ed by  this  manufacturer  increased 
from  1976  to  1977  and  from  1977  to 
1978. 

CONCLUSIOIf 

After  careful  review,  I  determine 
that  all  workers  of  Saxwood  Sports- 
wear, Deer  Park.  New  York  are  denied 
eligibility  to  apply  for  adjustment  as- 
sistance under  Title  II.  Chapter  2  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  8th 
day  of  March  1979. 

Harry  J.  Oilmam. 
Supervisory  International 

Economist,    Office  of  Foreign 
Economic  Research. 
CFR  Doc.  7»-8072  Filed  S-1&-79:  8:4S  ami 
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(TA-W-97811 

SNELtft-GlOM  CORP.,  HARDY  DIVISION. 
UNION  CITY,  INDIANA 

N»g«Hv  D«<*««iMtoHaii  Rcyardbig  EJigibilitir 
T*  Apply  for  Werk*f  Ad|v«tiii«nt  Attittanc* 

In  acconUnce  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  labor  herein  presents  tlie  results  of 
TA-W-S781:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
May  25,  1978^  in  response  to  a  worker 
petition  received  on  May  22.  1978 
which  was  f  Ued  by  the  Allied  Industri- 
al Workers  of  America  on  behalf  of 
workers  and  former  workers  producing 
zinc  die  casting  and  plastic  molders  for 
decorative  hardware  at  Sheller-Globe 
Corporation.  Hardy  Division.  Union 
City.  Indiana.  The  Imrestlgation  re- 
vealed that  the  plant  primarily  pro- 
duces Bine  die  casted  and  plastic  injec- 
tion molded  components,  assemblies 
and  decorative  trim  for  automobiles, 
and  zinc  die  casted  and  plastic  injec- 
tion molded  bezels  for  television  sets. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Pedcral  Recistkr  on 
June  9,  1978  (43  FR  25197).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  t>ased  upon 
information  obtained  principally  from 
officials  of  Sheller-Glot>e  Corporation- 
Hardy  Division,  its  customers,  indus- 
try sources,  the  X3JS.  Department  of 
Commeroe.  the  XJJB.  International 
Trade  Ck>nunission.  industry  analysts 
aiMJ  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  atUustment  as- 


sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met  with  respect  to  the  pro- 
duction of  television  bezels: 

That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

A  survey  conducted  by  the  Depart- 
ment revealed  that  the  major  custom- 
ers purchasing  television  bezels  from 
Sheller-Globe  Corporation,  Hardy  Di- 
vision, did  not  purchase  any  imported 
zinc  or  plastic  television  bezels  in  1976, 
1977  or  the  first  quarter  of  1978. 
These  customers  indicated  either  in- 
creased purchases  of  tele\ision  bezels 
from  other  domestic  sources,  or  in- 
creased in-house  production  of  bezels 
dtiring  the  surveyed  time  period. 

With  respect  to  the  production  of 
automotive  components,  assemblies 
and  decorative  trim,  without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  tutve  decreased  absolute- 
ly. 

The  Investigation  revealed  that  Divi- 
sion sales  or  zinc  and  plastic  auto- 
motive components,  assemblies  and 
decorative  trim  increased  in  1977  com- 
pared to  1976  and  increased  in  the 
first  five  months  of  1978  compared  to 
the  same  period  in  1977. 

Both  total  Division  sales  and  total 
Division  production,  the  majority  of 
which  is  accounted  for  by  automotive 
parts,  increased  in  1977  compared  to 
1976  and  increased  in  the  first  ten 
months  of  1978  compared  to  the  same 
period  in  1977. 

COIICLUSIOR 

After  careful  review,  I  determine 
that  all  workers  of  Sheller-Globe  Cor- 
poration. Hardy  Division.  Union  City, 
Indiana  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Title 
II.  Chapter  2\>t  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

Jamks  p.  Tatlor, 
Director,  Office  of  Management, 
Administration  and  Planning. 
[FR  Doc  79-8073  FUed  3-15-79:  8:45  am] 
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[TA-W-4580] 

V.TJIL  HNISHINO  CO.,  PATCRSON,  NEW 
JBUfY 

Notice  of  Negative  Determinatiafl  R*9«rding 

Englbiilty  To  Apply  for  WeriMr  AdiMtMWit 

AssistwiM 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4580:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed In  Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
January  2,  1979  in  response  to  a 
worker  petition  received  on  December 
26,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  engaged 
in  dyeing  and  finishing  fabrics  at 
V.T.M.  Dyeing  and  Finishing  Corpora- 
tion, Paterson.  New  Jersey. 

The  investigation  revealed  that  the 
correct  company  name  is  the  V.TJ«f. 
Finishing  Company,  division  of  Vitro- 
mar,  Inc. 

The  Notice  of  Investigation  was  pub- 
lished in  the  PcDKRAL  Register  on  Jan- 
uary 9,  1979  (44  FR  2033).  No  pubUc 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  V.TJ4. 
Finishing  Company,  its  customers,  the 
Amercian  Textile  Manufacturers  Insti- 
tute, the  UJ3.  Department  of  Com- 
merce, the  UJ3.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

That  increaaes  of  imports  of  articles  Uke 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  subdivision  have  con- 
tributed Importantly  to  the  total  or  partial 
separation,  or  threat  thereof,  and  to  the  ab- 
solute decline  in  sales  or  production. 

V.T.M.  Finishing  Company  produced 
dyed  and  finished  fabric  for  the  appar- 
el Industry.  The  petitioners  appear  to 
allege  that  increased  imports  of  fin- 
ished garments  contributed  important- 
ly to  the  closing  of  V.T.M.  Finishing 
Company.  Imported  wearing  apparel 
cannot  be  considered  like  or  directly 
competitive  with  finished  fabric.  Im- 
ports of  all  types  of  finished  fabric 
must  be  considered  in  determining 
bnport  injury  to  workers  producing 
dyed  and  finished  fabric  at  V.TM. 
Finishing  Company,  I*aterson.  New 
Jersey. 


16053 

The  ratio  of  imports  of  all  finished 
fabric  (bleached,  dyed,  and  printed)  to 
domestic  production  was  less  than  2 
percent  In  each  of  the  years  1974-1977. 

Customers  of  V.T.M.  Finsihing  Com- 
pany were  surveyed  and  reported  that 
they  did  not  purchase  imported  fin- 
ished fabric. 

CoircLUSioir 

After  careful  review,  I  determine 
that  all  workers  of  V.TJ^I.  Finishing 
Company,  Paterson,  New  Jersey  are 
denied  eligibility  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th 
day  of  March  1979. 

James  F.  Taylor. 
Director,  Office  of  Management, 
Administration,  and  Planning. 
[FR  Doc.  79-8074  FUed  3-15-79;  8:45  ami 
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WESTMOREtANO  COAL  CO. 

CoHIWcollotM  Regordhig  Biflibility  To  Apply 
for  Workor  Ad|Mitwiit  Aasistanco 

In  the  matter  of  Eccles.  West  Virgin- 
ia (TA-W-4657.  4658.  4662).  East  Gulf, 
West  Virginia  (TA-W-4659,  4661, 
4663).  Macalpin,  West  Virginia  (TA- 
W-4660).  Tarns,  West  Virginia  (TA-W- 
4663— A),  Maben.  West  Virginia  (TA- 
W-4663-B),  Clothier.  West  Virglna 
(TA-W-4685,  4688,  4688-A).  Quinwood, 
West  Virginia  (TA-W-4689-4694,  4694- 
A). 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4657-4663-B:  4685;  4688-4694- 
A:  investigation  regarding  certification 
of  eligibility  to  lUDply  for  worker  ad- 
justment assistance  as  prescribed  in 
Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
January  11,  1979  in  response  to  a 
worker  petition  received  on  December 
.  18,  1978  which  was  fUed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
mining  metallurgical  coal  at  the  West- 
moreland Coal  Company  facilities 
listed  in  the  attachment. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19.  1979  (44  FR  4040-42).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Westmoreland  Coal  Com- 
pany, its  customers,  the  U.S.  Depart- 
ment of  Commerce,  the  U.S.  Interna- 
tional Trade  Commission,  industry  an- 
alysts and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  lyjply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
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requirementa  of  Seetton  32S  of  the  Act 
mint  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  tanports  of  metallurgical  coal 
are  negligible.  However,  in  accordance 
with  Section  222  of  the  Trade  Act  of 
1074  and  29  CFR  90.2.  a  domestic  arti- 
cle may  be  "directly  competitive"  with 
an  imported  article  at  a  later  stage  of 
processing.  Coke  is  metallurgical  coal 
at  a  later  stage  of  processing.  There- 
fore, Imports  of  coke  as  well  as  im- 
ports of  metallurgical  coal  should  be 
considered  in  determining  Import 
injury  to  workers  producing  metallur- 
gical coal. 

U.S.  imports  of  ooke  increased  from 
1,311  thousands  of  tons  in  1976  to 
1.829  thousands  of  tons  in  1977  and  in- 
creased from  1.057  thousands  of  tons 
in  the  first  nine  months  of  1977  to 
4.123  thousands  of  tons  in  the  first 
nine  months  of  1978. 


The  ratio  of  imports  to  domestic 
production  for  coke  Increased  from  2.2 
percent  in  1976  to  3.4  percent  in  1977 
and  increased  from  2.6  percent  in  the 
first  nine  months  of  1977  to  11.5  per- 
cent for  the  first  nine  months  of  1978. 

The  Department  of  Labor  conducted 
a  survey  of  the  major  customers  pur- 
chasing metallurgical  coal  from  West- 
moreland Coal  Company.  Several  of 
these  customers  reduced  purchases 
from  Westmoreland  and  iiKreased  im- 
ports of  metallurgical  coal  and/or  coke 
from  1977  to  1978. 

COMCLCSIOIf 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  metal- 
lurgical coal  produced  at  the  West- 
moreland    Coal     Company     facilities 

ATTACHlUn 


listed  In  the  attachment,  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  those  facili- 
ties. 

In  accordance  with  the  provisions  of 
the  Act,  I  make  the  following  certifica- 
tion: 

All  workers  of  Westmoreland  Coal  Compa- 
ny facilities  listed  In  tiie  attachment,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  the  respective 
impact  date*  are  elicible  to  apply  for  adjust- 
ment assistant  under  Title  II.  Chapter  2  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

C.  Michael  Aho.  ' 
Director.  Office  cj 
Fordffn  Economic  Research. 
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(TA-W-4«T3-7«.  4Ma-«ll 

WISTMOtiLAND  COAL  CO.,  MO  STONE  OAT, 


Wagotiv  Dolariincttont  Ragarding  Cngibtlity 
Ta  A^ply  for  Wafliar  A^atiant  Ataialonca 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  I>epartment 
of  Labor  herein  presents  the  results  of 
TA-W-4672-78.  4680-«l:  htvestigation 
regarding  certification  of  eligibility  to 
apply  for  worker  adjustment  assist- 
ance as  preacrfbed  in  Section  222  of 
the  Act. 

The  investigation  was  initiated  on 
January  11.  1979  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  fUed  by  the  United 


Mine  Workers  of  America,  in  part  on 
t)ehalf  of  workers  and  fonaer  workers 
producing  metSLllurgical  coal  at.  the 
Wentz  #1  mine.  (TA-W-4672).  the 
Wentz  #2  mine  (TA-W-4673).  the 
WenU  #1-B.  mine  (TA-W-4674).  the 
Pine  Branch  #1  mine  (TA-W-4675), 
the  Pine  Branch  #2  mine  (TA-W- 
4676).  the  Wentz  Preparation  Plant 
(TA-W-4880)  and  the  Pine  Branch 
Preparation  Plant  {TA-W-4681)  of 
Westmoreland  Coal  Comx>any.  All  of 
these  facilities  are  located  In  Big 
Stone  Gap.  Virginia. 

The  Notice  of  Investigatitm  was  pub- 
lished in  the  Federal  Recister  on  Jan- 
uary 19.  1979  (44  PR  4040-42).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Westmoreland  Coal  Com- 
pany, its  customers,  the  UJ5.  Depart- 


ment of  Commerce,  the  U.S.  Interna- 
tional Trade  Commission,  industry  an- 
alysts and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  ZX2  of  the  Act 
must  t>e  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met  with  respect  to  workers 
at  the  facilities  listed  below. 

That  a  sisntftcant  numtier  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  sutxUvislon  thereof,  have 
l)ecome  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated. 

No  layoffs  occurred  at  the  following 
facilities  of  Westmoreland  Coal  Com- 
pany in  1978: 


TArW-  Parihtr Uk»Uod 

■  --  T-_  ,,.  m,  Big  Stone  Gap.  Virginia. 

jen iJSSSaZZZZZZIl- —  Big  SU»ne  Oat».  Vteglnla. 

^ ":::::  W«U  #1  ^ : Big  stone  Oap.  ^r^ 

M  Ti». Pin»  Rnnrh  41  Big  Stone  Oap,  Virglala. 

WTB ^^^  Fwp«Uaii  Plant BU  SUKie  Oap.  Vte^ 

SsIZIZZZHZl.- Ptoe  Branch  Preparation  Plant Big  Stone  Gap.  Vlrstala. 

The  average  weekly  hours  worked  per  employee  did  not  change  significantly 
during  this  period.  There  is  no  immedlat*  threat  of  separation  of  workers  at 
these  facilities. 

COMCLUSIOK 

After  careful  review.  I  determine  that  aU  workere  of  the  Westmoreland  Coal 
Company  facilities  listed  below  are  denied  ellglblUty  to  apply  for  adjustment 
assistance  under  Title  II.  Chapter  2  of  the  Trade  Act  of  1974. ^ 

XA-W-  facility Utta».)mi 

"^i^  wiMda  ■!  Big  atone  Oao.  virglala.    " 

wn w^Ii ~Z BlgBtooeaap.Tlialnia. 

tJ2" w!SS  ;*-—•; Big  stone  C^  Virginia. 

St^ Pine  Bn»ch  M -.- ^  "^  SS'  ^^^ 

^^ — -■■  w«nta  P>^aaratMa  P^Ht  Big  fltaae  Oan.  vlrgana. 

SlZIZZZZZr.;;;'.;!!;;;  Pme  Branch  PrepaiaUonPlant Big  Stone  Oap.  Virginia. 

Signed  at  Washington.  D.C.  this  9th  day  of  March  1979. 

C.  Michael  Aho, 
Director,  Office  of 
Foreign  Economic  Research. 

IFR  Doc.  7t-«n«  PUed  3-l*-7»:  8:45  ami 

r45lft-M-Ml  behalf  of  workers  and  former  workers  tlonal  Trade  Commission  todustry  an- 

14510-28  Ml  Seeing   metallurgical   coal   at  the  alysU  and  Department  files. 

(TA-W-4«U.  4««4. 4«M.  4«87l  PerreU    #17   mine   (TA-W-4683).   the  In  order  to  make  an  affirmative  de- 

Wf  STMOKELANO  COAl  CO,  CLOTHlBt,  WEST  Hampton  #3  mine  <TA-W-4684).  the  termination  and  issue  a  certification  of 

ftrirttn  PerreU    Preparation    Plant    (TA-W-  eligibility  to  apply  for  adjustjnent  as- 

•L^^w.  b.*.«.i».*um  ixwirrfina  cnaibaitv  4686)  and  the  Hampton  #3  Prepara-  slstance  each  of  the  group  eligibility 

^I!L  ^iT^J^^il!^  L2i«  Ion  Plant  (TA-W-4887)  of  Westmore-  requirements  of  Section  222  of  the  Act 

•o  Apply  for  Wocfcar  A^W*»"^        '  "     ,  land  Coal  Company.  AU  of  these  faclU-  must    be    met.    Without     regard    to 

In  accordance  with  Section  223  of  ^      ^^^  located  In  Clothier.  West  Vlr-  whether  any  of  the  other  criteria  have 

the  Trade  Act  of  1974  the  Department  ^^^  j^g^  ^^^   ^^^  following  criterion  has 

xA^i"«5r^i684'"^lM?'  ^Bl^^^t!  The  Notice  of  Investigation  was  pub-  not  been  met  with  r^pect  to  workers 
Ja1lorre%«Lirce1?ffU^or^^^^  IST  S  %r(?r^4S?-4?,.^o  ^^.i^'^o^trrSToTt^th.  Of  the 
'ai\^sU°ce^^aS^^^rSSlSSriS5      &M  was  requested  and  none     firm  or  subdivision  have  decrease,  ab-alute- 

°  tSI  Investigation  was  Initiated  on  '^he'determination  was  based  upon  J«J^,^„P^^,^d"°?o2l^i"S 

January    11     1979   In  response   to   a  information  obtained  principally  from  cal  coal  ™"~^^?  P^^^^-t^iT^ 

i^rkJrVtltlon^elved^December  officials  of  WestmoreUnd  Coal  Com-  WesUnoreland^^jmganj  fjjmt^ 

18.  1978  which  was  filed  by  the  United  pany.  its  customers,  the  U.S.  Depart-  listed  below   increasea  irom   a»i«   w 

Mine  Workers  of  America,  in  part  on  ment  of  Commerce,  the  U.S.  Interna-  ivm. 


M  RMtSnt,  VOL  44,  NO.  «    WUOAY.  MAMN  It,  Wn 


TA-W-  FaeOiXf 

,^^  «wi*ii«n  — . aothler.  Weat  VlrginU 

4683 H^ton  #1 i....ZZl Clothier.  Wert  Virginia 

-•" :::::  PeTiT^ili'i^iS^.t 22i:i!:S^^'2Si: 

;™ Hampton  f3  Preparation  Plant Clothier.  Wert  Virginia 

Comaimum 

After  careful  review.  I  determhte  that  aU  woikers  of  the  WestraorelandOMl 
Cowmy  faculties  listed  below  are  denied  eUglbflity  to  apply  for  adjustment 
assistance  under  Title  H.  Chapt^  2  of  the  Trade  Act  of  lf74.  

"  — --~i.—  Location 

TA-w-  watfmr 

m, .,  all  »iif  «.    .«.««-..««".«.•  Clothfcr,  Wert  Vlrgteia 

4Sa l^I^Z,4ii ; Clothier.  Weat  Virginia 

4M4 . '^^fSlLzaZZim.^  . CloU*«.We«VIW**a 

Signed  at  Washington.  D.C.  this  »th  day  of  March  lt79. 

C.  Michael  Aho, 
Director.  Office  of 
Foreign  Economic  Research. 

[PR  Doc.  79-8077  PUed  3-15-79: 8:45  ami 
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[4510-28— M] 

WOtlCBt  AOJUSTMf NT  ASSISTANCf 

lnvMM9«lio«i*  Icfiordiftfl  C*rfin<citlww  af 
EHfliMHty  To  Apply 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  and  are  identified  in  the  Appen- 
dix to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the 
Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  LaJbor 
Affairs,  has  Instituted  investigations 
pursuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  each  of  the  investi- 
gations is  to  determine  whether  abso- 
lute or  relative  increases  of  imports  of 
articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm    or    an    appropriate    subdivision 


NOTICES 

thereof  have  contributed  importantly 
to  an  absolute  decline  in  sales  or  pro- 
duction, or  both,  of  such  firm  or  subdi- 
vision and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligi- 
ble to  apply  for  adjustment  assistance 
under  Title  II.  Chapter  2.  of  the  Act  in 
accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90.  The  investi- 
gations will  further  relate,  as  appro- 
priate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioners or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  Investigations  may  re- 
quest a  public  hearing,  provided  such 


Appendix 


request  is  filed  In  writing  with  the  Di- 
rector. Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  March  26.  1979. 

Interested  person^  are  Invited  to 
submit  written  conunents  regarding 
the  subject  matter  of  the  investiga- 
tions to  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26. 
1979. 

The  petitions  filed  In  this  case  are 
available  for  Inspection  at  the  Office 
of  the  Director.  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs.  U.S.  Depart- 
ment of  Labor.  200  Constitution 
Avenue  NW..  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  5th 
day  of  March  1979. 

Marvin  M.  Fooks 
Director,  Office  of 
Trade  Adjustment  Assistance, 


PeUUoner  Unlon/worken  or 
former  worken  of— 


LocmUon 


Date 
received 


Dkteof 
peUUon 


PeUUon 
No. 


Article*  produced 


KxperlmentaJ  Ulnlnc  of  West  Virgin- 
ia (UJtf.WA.). 

PAD  LAdlei'  Coau  «t  Suita.  Inc. 
(worfcen). 

McKnlcht  Mining.  Inc  (UJCWJt)  ...„ 

Sandra  Coat  Co.  (workers) 

Sterling  Smokeless  Coal  Co.  #10  Mine 
(OJCWjL). 

Sterling  Smokeless  Coal  Co.  #12  Mine 
(U.M.W_A.). 

Sterling  Smokeless  Coal  Ca  #17  Mine 
(U.M.WJt). 

Sterling  Smokeless  Coal  Co.  #11  Mine 
(OJi.WJi.). 

Sterling  Smokeless  Coal  Co.  Prepara- 
tion Plant  (U.M.W.A.). 

The  New  River  Co..  Skelton  Mine 
(DJiLWJL). 

The    New    River    Co..    SUtlx    Mine 

<nj«.wjL). 

The  New  River  Co..  Lockgell;  Tipple 

(OM.Wjl.). 
The  New  River  Co.,  Garden  Ground 

Tipple  (O.M.WJL). 
The  New  River  Co..  Machine  Shop 

(UM.WJL). 
CA    Steel    Corp..    Fairfield    Works. 

Enslejr  Division  (workers). 


Richlands.Va. 
Brooklyn.  N.T . 


Payette  County.  W.  Va_ 

Hoboken.  NJ 

Raleigh  County.  W.  Va.. 

Raleigh  County  W 

Raleigh  County.  W.  Va. 

Raleigh  County,  W.  Va. 

Raleigh  County,  W.  Va. 

Raleigh  County,  W.  Va. 

Payette  County,  W.  Va. 

LockgeUy,  W.  Va ..____ 

Payette  County,  W.  V». 

Payette  County,  W.  Va. 

Birmingham.  Ala .__ 


2/21/79  2/16/79  TA-W-4.879  Mining  A  selling  of  coal. 

2/12/79  2/8/79  TA-W-4.8M  Ladies' coats,  raincoats  and  some  jackets. 

Vnm  2/16/79  TA-W-4.881  Mining  and  selling  of  coal. 

2/28/79  2/18/79  TA-W-4.883  Ladles' (»aU  and  Jackets. 

2/21/79  2/17/79  TA-W-4.883  Mining  of  coaL 

tjnm  2/17/79  TA-W-4.884  Mining  of  coaL 

i/tsrn  2/nn»  TA-W-4.88S  Mining  of  coaL 

2/21/79  2/17/79  TA-W-4.8S6  Mining  of  coaL 

2/22/79  2/17/79  TA-W-t.8S7  Oeanlng  of  ooaL 

2/21/79  2/16/79  TA-W-4,888  Mining  of  coaL 

2/22/79  2/16/79  TA-W-4.889  Mining  of  coaL 

2/21/79  2/16/79  TA-W-4.890  Oeaning  of  ooaL 

2/21/79  2/16/79  TA-W-4.891  Cleaning  of  coaL 

2/21/79  2/16/79  TA-W-4,892  Repairing  mining  equipment. 

2/22/79  2/8/79  TA-W-4.893  Steel  raiU  for  railroad  industry. 


(FR  Doc.  7»-7623  PUed  3-15-79;  8:45  am] 


[7510-01-M] 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  79-31] 
JAPAN  ENOMEEUNO  DCVHOf  MENT  CO. 
iMMt  U  Ofwrt  f>f«l9n  ExciiM4v«  Pofwit 


In  accordance  with  the  NASA  For- 
eign Licensing  Regulations.   14  CFR 


1245.405(e),  the  National  Aeronautics 
and  Space  Administration  announces 
its  Intention  to  grant  to  the  Japan  E^n- 
glneerlng  Development  Company, 
Tokyo.  Japan,  a  limited,  exclusive 
patent  license  in  Japan  for  the  seven 
NASA-owned  inventions  covered  by 
the  Japanese  counterparts  of  (1)  U.S. 
Patent  No.  3.620.784  for  "Potassium 
Silicate  Zinc  Coating",  issued  to  NASA 
on  November  18.  1971;  (2)  U.S.  Appli- 
cation Serial  No.  623.581  for  "Plastic 
Lens  Antireflection  Coating",  filed  by 


NASA  on  October  20.  1975;  (3)  U.S. 
Application  Serial  No.  728,869  for 
"Bio-Medical  Ultrasonoscope",  filed  by 
NASA  on  September  30,  1976;  (4)  US. 
Patent  No.  3,493,401  for  "Fire  Resis- 
tant Coating  Composition",  Issued  to 
NASA  on  February  3,  1970;  (5)  U.S. 
AppUcatlon  Serial  No.  862,880  for 
"Alkali-Metal  Silicate  Binders  and 
Methods  of  Manufacture",  filed  by 
NASA  on  December  21.  1977;  (6)  XJB. 
Application    Serial    No.    914.260    for 


"Electrochemical  Cell  for  Rebalancing 
Redox  FV)w  system",  filed  by  NASA 
on  June  9,  1978;  <7)  U.S.  Application 
Serial  No.  928.130  for  "A  Phase  Insen- 
sitive Ultrasonic  Transducer",  filed  by 
NASA  on  July  36.  1978.  Copies  of  the 
above  U.S.  Patent  Applications  can  be 
purchased  from  the  National  Techni- 
cal Information  Services,  Springfield. 
Virginia,  22161,  at  a  cost  of  $3.75  a 
copy.  Copies  of  the  U.8.  Patents  may 
be  purchased  from  the  U.S.  Patent 
and  Trademark  Office.  Washington. 
DC,  22030.  for  $.50  a  copy.  Interested 
parties  should  submit  written  Inquiries 
or  comments  on  or  before  May  15. 
1979.  to  the  Assistant  General  Counsel 
for  Patent  Matters.  Code  GP-4.  Na- 
tional Aeronautics  and  Space  Adminis- 
tration. Washington.  D.C.  20$46. 

Dated:  March  9, 1979. 

S.  NnL  HosEmiOL. 
General  Counsel 
(FR  Ooc  79-t»71  Filed  3-15-79:  «:45  ami 


NATIONAL  COMMISSION  ON  THE  IN- 
TERNATIONAL YEAR  OF  THE 
CHILD,  1979 

CANCniATION  or  MEAKINO 

BCxcTiNC  am  Hx&aiacs.  March  22-23. 
1979 

BSTROIT.  MTCHTOAM 

March  13.  1979. 

Amend  the  Hearings  for  Friday, 
March  23,  1979  (.44  FR  12783)  to  read 
as  follows: 

Fridmv.  ifort*  23,  1979.  2:30  to  S:30  pjn.. 
Ctty-Countr  Bide  2  Woodward  Avenue. 
13th  Floor  Auditoriuia.  Detroit.  Michigan. 

Ttae  seakHi  arisinally  planned  for 
T:90-9XW  pja.  has  been  cancelled. 

BnrKDicT  J.  Latteri. 
(FR  Doc.  79-7965  Filed  3-15-79;  8:45  am] 


(7590-01 -M] 

NUCLEAR  REGULATORY 
COMMISSION 

raVACT  ACT  Of  1974 


AGENCY:  \3S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  new  system  of  rec- 
ords. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  established  a  new 
system  ot  records  identified  as  Proper- 
ty and  Supply  System  (PASS).  It  will 
consist  of  information  concerning 
ttems  of  property,  other  than  real 
pwpeity.   which   are  owned  by,   ac- 


quired by,  or  leased  to  the  NRC,  and 

information  about  the  Individuals 
having  custody  of  those  Items. 

EFFECTIVE  DATE:  This  luneodment 
to  the  NRC  Notices  of  Systems  of  Rec- 
ords becomes  effective  <«i  April  16, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Betty  L.  Wagman.  Privacy  Act 
Officer.  Division  of  Rules  and  Rec- 
ords. Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  telephone 
(301)492-8133. 

SUPPLEMENTARY  INFORMATION: 
The  Nuclear  Regulatory  Commission 
published  a  notice  of  a  proixwed  new 
system  of  records  in  the  Federal  Reg- 
ister on  November  9,  1978  (43  PR 
52305).  The  notice  Invited  comments 
on  the  proposed  new  system  of  records 
by  December  11,  1978.  No  comments 
were  received  on  the  proposed  new 
system  of  records  identified  as  Proper- 
ty and  Supply  System  (PASS). 

PASS  will  consist  of  information 
concerning  items  of  property,  other 
than  real  property,  which  are  owned 
by.  acquired  by.  or  leased  to  the  NRC, 
and  Information  about  the  individuals 
having  custody  of  those  Items.  The 
purpose  of  the  system  Is  to  enable  the 
agency  to  *y>«»<nt.ain  inventory  controls 
over  NRC  personal  property  which  is 
in  the  custody  of  individual  employ- 
ees, conujltants,  or  oontractors.  These 
include  major  items  of  equipment 
(e.g..  office  furnishing,  automobiles, 
etc)  as  well  as  items  of  sensitive  per- 
sonal property  (e.g..  items  of  equip- 
ment desirable  for  personal  use  which 
are  easily  ioat  or  stolen  iaocfa  as  portar 
ble  calculators  and  caasette  record- 
ers)). 

Notice  is  hereby  given  that  the  Com- 
mission has  estatflUhed  the  new 
system  of  records  Property  and 
Supply  System  <PA88).  WRC-S4. 
Except  for  minor  editorial  chances  the 
text  of  NRC-24  is  identical  with  the 
text  of  the  proposed  NRC-24  prt>- 
lished  on  MMrcaDber  9.  t97S. 

Pursuant  to  the  Atomic  Energy  Act 
of  19&4,  as  amended,  the  Energy  Reor- 
ganization Act  of  1974i.  as  amended, 
and  sections  552.  552a,  and  553  of  Title 
5  o<  the  United  States  Oode.  the  fol- 
lowinc  notice  o(  mtC  Systems  of  Rec- 
ords. Property,  and  &ipply  System 
(PASS).  NRC-24  is  ptibUdied  as  a  doc- 
ument subject  to  publication  in  the 
annual  compUation  of  Pdvacy  Act 
Documents. 

Effective  date:  This  amendment  to 
the  NRC  Notices  of  Systems  of  Rec- 
ords becomes  effective  on  April  Id. 
1979. 


160S7 

For  the  Nuclear  Regulatory  Oom- 
miasion. 

LbV.Oosskx;. 
E3)eeutt9e  Director 

forOpermtitHU, 


NRC-24 


System  name: 

Property      and 
(PASS)— NRC 


Supply      System 


System  location: 

Property  Management  Section. 
Property  and  Supply  Branch.  Dhiston 
of  Facilities  and  Operatioas  Support. 
NRC.  4922  Fairmont  Avenue.  Bethes- 
da.  Maryland. 

Categories  of  imiMdiu^  corocd  by  (Am 
system: 

NRC  employees,  consultants,  and 
contractors  who  have  custody  of  items 
of  personal  property.  incl\»dlng  major 
items  of  equipment  (e.f.  office  fur- 
nishings, automobiles,  etc.)  and  items 
of  sensitive  property  (e.g..  cameras, 
portable  calculators,  and  cassette  re- 
corders). 

Categories  of  records  in  the  sjrstear 

These  records  contain  inlonnation 
about  the  equipment  (type.  make, 
model,  serial  number,  etc.):  and  Inlor- 
matlon  about  the  custodians  of  the 
equipment  (name,  office,  and  office  lo- 
cation). 

Authority  for  maintenance  of  the  system: 

a.  The  Federal  Property  and  Admln- 
istraUve  Services  Act  of  1949.  aa 
amended.  40  U.S.C.  483  (b)  and  (c) 
(1976). 

b.  31  U£.C.  «8a(aX3)  (1911). 

c.  40  O.8.C.  487(a)  (1979). 

Routine  uses  of  records  maintained  in  the 
system,  includiag  catagwics  mt  men  and 
the  purposes  of  svcli  umk 

Information  in  these  records  may  be 
used: 

a.  To  provide  Infonnation  to  main- 
tain inventory  ot  equipment; 

b.  Tb  provide  Information  for  clear- 
ances of  employees  who  separate  from 
the  NRC; 

e.  For  any  of  the  routine  usea 
fled  to  the  Prefatory  Statement. 

PBlleies  and  ptaettccs  for 
Ing,  accessing,  retalnbig.  and 
records  \n  the 


Storage: 

Maintained  on  IIRC  fonns  and 
netic  tape  ayatema,  with  history  and 
audit  f  Ues. 


Dated  at  Bethesda.  Maryland 
2nd  day  of  March  t9T9. 


this 


■stihiahlMy 

Aooeflsed  by  name, 
location. 


offiee.  or  oCTloe 
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Safeguards: 

Doors  are  alarmed  during  non-work- 
ing hours.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access. 

Retention  and  disposal: 

Retained  for  three  years  after  an  in- 
dividual's responsibility  for  the  as- 
signed equipment  terminates:  de- 
stroyed by  regular  trash  disposal 
system  or  deleted  from  the  data  bank. 

System  manager  and  address: 

Chief.  Property  and  Supply  Branch. 
Division  of  Facilities  and  Operations 
Support.  Office  of  Administration. 
United  States  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

Notification  procedure: 

Office  of  Administration.  United 
States  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555. 

Record  access  procedures: 
Same  as  "Notification  procedure." 

Contesting  record  procedures: 
Same  as  "Notification  procedure." 

Record  source  categories: 

Information  in  this  system  of  rec- 
ords comes  from  NRC  forms  signed  by 
the  individuals  having  custody  of  the 
items,  or  from  reports  and  memoranda 
received  by  the  Division  of  Facilities 
and  Operations  Support. 

[FR  Doc.  7»-7898  FUed  a-lS-79:  8:45  am] 


[319<M>1-M] 

OFFICE  OF  THE  SPEOAL 

REPtESENTATIVE  FOR  TRADE 

NEGOTIATIONS 

AOVISOIY  COMiMITTH  POt  TIAOC 
MOOTUnONS 

Pursxiant  to  the  Federal  Advisory 
Committee  Act.  5  UJB.C.  App.  (the 
Act),  notice  is  hereby  given  that  a 
meeting  of  the  Advisory  Committee 
for  Trade  Negotiations  will  be  held 
Wednesday.  April  4,  1979.  from  1:00 
p.m.  to  5:00  p.m.  at  the  Office  of  the 
Special  Representative  for  Trade  Ne- 
goUaUons,  1800  G  Street,  N.W.,  Wash- 
ington. D.C. 

The  purpose  of  this  meeting  will  be 
to  review  and  discuss  the  status  of. 
and  the  United  States  strategy  and  ob- 
jectives for,  the  multilateral  trade  ne- 
gotiations oirrently  underway  in 
Geneva. 

In  accordance  with  section  10(d)  of 
the  Act.  the  meeting  will  not  be  open 
to  the  public  because  information  fall- 
ing within  the  purview  of  5  U.S.C. 


8S2b(cKl)  (the  exception  to  the  Gov- 
ernment in  the  Sunshine  Act  for  mat- 
ters specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest 
of  foreign  policy)  will  be  reviewed  and 
discussed. 

More  detailed  Information  can  be  ob- 
tained by  contacting  Phyllis  O.  Bon- 
aimo.  Executive  Director,  Advisory 
Committee  for  Trade  Negotiations.^ 
Office  of  the  Special  Representative 
for  Trade  Negotiations.  1800  G  Street, 
Room  725,  Washington.  D.C.  20506. 

Pryixis  O.  Bonanno, 

Executive  Director,  Advisory 
Committee  for  Trade  Negotiationt, 

Advisory  Comcrmx  for  Trade 

NlQOTIATIONS 

Dcmuciif  ATioH  or  CLOsnro  or  Hzrmfo 

The  meeting  of  the  Advisory  Com- 
mittee for  Trade  Negotiations  (the  Ad- 
visory Committee)  to  be  held  Wednes- 
day. April  4.  1979,  from  1:00  p.m.  to 
5:00  p.m.  at  the  Office  of  the  Special 
Representative  for  Trade  Negotia- 
tions. 1800  G  Street.  N.W..  Washing- 
ton, D.C.  will  Involve  a  review  and  dis- 
cussion of  the  status  of.  and  United 
States  strategy  and  objectives  for,  the 
multilateral  trade  negotiations  air- 
rently  underway  in  Geneva.  Such 
review  and  dlsciission  will  deal  with  in- 
formation properly  classified  pursuant 
to  Executive  Order  11652  and  specifi- 
cally required  by  such  order  to  be  kept 
secret  in  the  interests  of  national  secu- 
rity (l.e..  the  conduct  of  foreign  rela- 
tions) of  the  United  States.  All  mem- 
bers of  the  Advisory  Committee  have 
appropriate  security  clearances.  Ac- 
cordingly, I  hereby  determine  that 
this  meeting  of  the  Advisory  Commit- 
tee will  be  concerned  with  matters 
listed  in  section  552b(cKl)  of  Title  5  of 
the  United  States  Code. 

Robert  S.  Strauss, 
Special  Revresentative  for 
Trade  Negotiations. 
[FR  Doc.  7»-a037  PUed  3-15-79,  8:45  am] 


[•025-01 -M] 
SMALL  BUSINESS  ADMINISTRATION 

[Proposed  License  No.  03/03-0357] 
ATALANTA  MVISTMBIT  Ca 

I  for  ■  Ucsais  To  Opsfts  m  a 


Notice  is  hereby  given  that  an  appli- 
cation has  been  filed  with  the  Small 
Business  Administration  pursuant  to 
f  107.102  of  the  Regulations  governing 
smaU  business  investment  companies 
(13  CFR  107.102  (1978)).  under  the 
name  of  Atalanta  Investment  Compa- 
ny. Inc.  (Applicant),  for  a  license  to 
operate  as  a  Small  Business  Invest- 
ment Company  under  the  provisions 
of  the  Small  Business  Investment  Act 


of  I9S8.  as  amended,  (the  Act)  (15 
U.S.C.  661  et  seq.),  and  the  Rules  and 
Regulations  promulgated  thereunder. 

The  Applicant  was  Incorporated 
under  the  laws  of  the  State  of  Dela- 
ware and  it  will  commence  operations 
with  a  capitalization  of  $8,100,000 
which  will  be  raised  through  a  private 
placement  of  47,500  shares  of  Class  A 
Preferred  Stock.  95,000  shares  of  Class 
B  Preferred  Stock,  and  7,500  shares  of 
Common  Stock. 

The  Applicant  will  have  its  principal 
place  of  business  at  450  Park  Avenue. 
New  York,  New  York  10022.  and  it  In- 
tends to  conduct  operations  prinmrlly 
in  the  SUte  of  New  York. 

The  proposed  officers,  directors,  and 
stockholders  are  as  follows: 

Lewis  Mark  Newman.  730  Highland  Avenue. 
Westfleld.  New  Jersey  07091.  Chairman 
of  the  Board.  Chief  Executive  Officer. 
Director.  50%  common  stock. 

Alan  W.  Livingston.  945  North  Alpine  Drive. 
Beverly  Hills.  Cauromia  90210.  Director 
and  Secretary,  may  own  less  than  10% 
of  common  stoclL. 

Howard  Traubner.  465  Martin  Lane.  Beverly 
Hills.  California  90310.  Director,  may 
own  less  than  10%  of  common  stock. 

Matters  involved  in  SBA's  considera- 
tion of  the  Applicant  include  the  gen- 
eral business  reputation  and  character 
of  the  proposed  owners  and  manage- 
ment, and  the  probability  of  successful 
operations  of  the  Applicant,  under 
their  management,  including  adequate 
profitability  and  fiiumcial  soimdness 
in  accordance  with  the  Act  and  SBA 
Regulations. 

Notice  is  hereby  given  that  any 
person  may  not  later  than  April  2. 
1979,  submit  written  comments  on  the 
Applicant  to  the  Deputy  Associate  Ad- 
ministrator for  Investment,  Snudl 
Business  Administration.  1441  "L" 
Street,  N.W..  Washington,  D.C.  20416. 

A  copy  of  the  Notice  shall  be  pub- 
lished by  the  Applicant  in  a  newspaper 
of  general  circulation  in  New  York. 
New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business  Invest* 
ment  Ck>mpanies.) 

Dated:  Bftarch  8. 1979. 

Pktkr  F.  McNkish, 
Deputy  Asaociate  Administrator 
for  Investment 

(FR  Doc  79-7977  Piled  S-15-79:  8:45  am] 


[8025-OI-M] 

(Proposed  License  No.  01/01-0399] 
•OSTON  HAMMO  CAmAl  Ca 

fsr  •  Uc«<w«  t«  Op«r«ts  as  • 

An  application  for  a  license  to  oper- 
ate as  a  Small  Business  Investment 


Company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
(Act)  (15  U.S.C.  661  et  seq.).  has  been 
filed  with  the  Small  Business  Adminis- 
tration pursuant  to  {  107.102  (1978)  by 
Boston  Hambro  Capital  Company 
(BHCC),  (a  Massachusetts  Limited 
Partnership).  One  Boston  Place, 
Boston,  Massachusetts  02106. 

It  is  proposed  to  raise  private  capital 
in  the  minimum  amount  of  $2,500,000 
and  a  maximum  of  $5,000,000  through 
the  sale  of  shares  of  limited  partner- 
ship units  at  $250,000  per  unit.  The 
Corporate  General  Partner  will  be 
capitalized  at  $500,000. 

The  (General  Partner  of  the  Partner- 
ship is  Boston  Hambro  Corp.  (BHC).  a 
corporation  Jointly  owned  by  The 
Boston  Company  Financial  Strategies 
Group.  Inc.,  and  Hambro  America  In- 
corporated. 

The  principal  officers,  directors  and 
stockholders  of  BHC,  the  managing 
partner,  are  as  follows: 

Name  and  Title 

James  F.  Stone.  President,  Director,  11 
Albion  Road,  Wellesley  HlUs.  MA  02181. 

Enrique  P.  Glttes.  Executive  Vice  President, 
Director.  26  West  71  Street.  New  York. 
New  York  10023. 

Jeremy  B.  Orecnhalgh.  Vice  President.  Di- 
rector. 1365  York  Avenue,  New  York,  New 
York  10031. 

Edward  J.  Stewart  IIL  yice  President,  Trea- 
surer. Director.  53  Temple  Road,  WeUes- 
ley.  Massachusetts  03181. 

Michael  W.  CJhrlstlan.  Director.  Hugh  Car- 
glU  Road.  Concord.  Massachusetts  01743. 

Harold  E.  Fltaglbbons.  Jr..  Director,  35  Phll- 
llmore  Gardens.  London.  W.  8.  tJ.K. 

Edward  I.  Rudman.  Director.  60  Kensington 
Circle,  Chestnut  Hill.  MassachusetU 
03167. 

Boston  Company  Financial  Strategies 
Oroup.  Inc.,  50%  of  CJommon  StoclL.  1 
Boston  Place.  Boston.  MassachusetU 
02106. 

Hambro  America  Incorporated.  60%  of 
Common  Stock.  100%  of  Preference  Stock, 
645  Madison  Avenue,  New  Yortt,  New 
York  1003X 

Matters  involved  in  SBA's  considera- 
tion of  the  application  Include  (1)  the 
general  business  reputation  and  char- 
acter of  the  proposed  General  Partner, 
(2)  the  reasonable  prospects  for  suc- 
cessful operation  of  the  new  SBIC 
under  the  maiuigement  of  BHC  includ- 
ing adequate  profitability  and  finan- 
cial soundness,  and  (3)  whether  the 
proposed  licensing  of  BHCC  would  be 
in  furtherance  of  the  purposes  of  the 
Act. 

Notice  is  hereby  given  that  any 
person  may.  not  later  than  April  2. 
1979,  submit  to  SB^  In  writing,  com- 
ments on  the  ^^tJroposed  SBIC  to: 
E>eputy  Associate  Administrator  for 
Investment,  Snudl  Business  Adminis- 
tration, 1441  "L"  Street  N.W..  Wash- 
ington. D.C.  20416. 

A  copy  of  this  Notice  will  be  pub- 
lished In  a  newspaper  of  general  circu- 
lation in  Boston.  Massachusetts. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business  Invest- 
ment Companies.) 

Dated:  March  12.  1979. 

Peter  P.  McNeish, 
Deputy  Associate  Administrator 
for  Investment 

[FR  Doc.  79-7978  Filed  3-15-79;  8:45  am] 


[8025-01 -M] 


[Application  No.  04/04-5154] 

CUftAN  INVESTMENT  CAPfTM.  CO. 

Application  for  Ucmm  to  Op*rats  ■•  a  Smell 
Bwsin***  ktvsstmsfit  Compony 

An  application  for  a  license  to  oper- 
ate as  a  small  business  investment 
company  under  the  provisions  of  Sec- 
tion 301(d)  of  the  Small  Business  In- 
vestment Act  of  1958,  as  amended  (15 
UJS.C.  661  et  seq.),  has  been  filed  by 
Cniban  Investment  Capital  Co.  (appli- 
cant) with  the  Small  Business  Admin- 
istration  (SBA),  pursuant  to  13  CFR 
107.102(1978). 

The  officers,  directors  and  stock- 
holders of  the  applicant  are  as  follows: 

Anthony  O.  Marina.  President,  Director, 
43.33%  Stockholder.  520  Savona  Avenue, 
Coral  Gables.  Florida  33166. 

Jorge  de  la  Torriente.  Vice  President.  Secre- 
tary. Treasxu^r.  Director.  43.33%  Stock- 
holder, 10350  8.W.  38  Terrace,  Miami, 
Florida  33165. 

Olullo  L.  Mondello.  Director,  13.34%  Stock- 
holder, 520  Savona  Avenue,  Coral  Gables. 
Florida  33166. 

Warren  L.  Miller,  Director.  10387  N.  Ken- 
dall Drive,  Miami,  Florida  33173. 

The  applicant,  a  Florida  corporation, 
with  its  principal  place  of  business  at 
7545  N.W.  79th  Street.  Miami,  Florida 
33166.  will  begin  operations  with 
$300,000  of  paid-in  capital  and  paid-in 
surplus  derived  from  the  sale  of  300 
shares  of  common  stock. 

The  applicant  will  conduct  its  activi- 
ties principally  in  the  State  of  Florida, 
and  in  other  areas  within  the  United 
States  of  America. 

Applicant  intends  to  provide  assist- 
ance to  all  qualified  socially  or  eco- 
nomically disadvantaged  small  busi- 
ness concerns  as  the  opportimlty  to 
profitably  assist  such  concerns  is  pre- 
sented. 

As  a  small  business  investment  com- 
pany under  Section  301(-d)  of  the  Act, 
the  applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  fvmctions  and  conduct- 
ing the  activities  contemplated  imder 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  from  time  to  time, 
and  wlU  provide  assistance  solely  to 
small  business  concerns  which  will 
contribute  to  a  well-balanced  national 
economy  by  faclllUtlng  ownership  In 
such  concerns  by  persons  whose  par- 
ticipation In  the  free  enterprise  system 


is  hampered  because  of  social  or  eco- 
nomic disadvantages. 

Matters  involved  in  SBA's  considera- 
tion of  the  applicant  include  the  gen- 
eral business  reputation  and  character 
of  the  proposed  managment,  and  the 
probability  of  successful  operation  of 
the  applicant  under  their  manage- 
ment, including  adequate  profitability 
and  financial  soundness,  in  accordance 
with  the  SmaU  Business  Investment 
Act  and  SBA  Rules  and  Regulations. 

Any  person  may,  not  later  than 
April  2.  1979.  submit  to  SBA  written 
comments  on  the  proposed  applicant. 
Any  such  communication  should  be 
addressed  to  the  Deputy  Associate  Ad- 
ministrator for  Investment.  Small 
Business  Administration,  1441  L 
Street.  N.W..  Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be  pub- 
lished in  a  newspaper  of  general  circu- 
lation in  Miami,  Florida. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business  Invest- 
ment Companies.) 

EHited:  March  8, 1979. 

Peter  P.  McNeish, 
Deputy  Associate  Administrator 
for  Investment 

[FR  Doc.  79-7979  FUed  3-15-79;  8:45  am) 


[8025-01 -M] 

[License  No.  04/04-51391 

M  VENTURE  CAPnAL  CORP. 

IssMawce  •»  m  Ucawis  f  Opiats  —  m 
■wsinMS  lavMtMont  Cwapwiy 

On  Augvist  9,  1978,  a  notice  was  pub- 
lished in  the  Federal  Register  (43  FR 
35419),  sUting  that  M  Venture  Capital 
Corporation,  located  at  1309  Brickell 
Avenue,  Miami,  Florida  33130.  had 
filed  an  application  with  the  Small 
Business  Administration  pursuant  to 
13  CFR  107.102  (1978)  for  a  license  to 
operate  as  a  small  business  investment 
company  imder  the  provisions  of  Sec- 
tion 301(d)  of  the  Small  Business  In- 
vestment Act  of  1958,  as  amended. 

The  period  for  comment  expired  on 
August  24.  1978,  and  no  comments 
were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  other 
pertinent  information,  SBA  has  issued 
License  No,  04/04-5139  to  M  Venture 
Capital  Corporation. 

(C^atalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business  Invest- 
ment Companies.) 

Dated:  March  8,  1979. 

Peter  F.  McNeish. 
Deputy  Associate  Administrator 
for  Investment 

[FR  Doc.  79-7980  FUed  3-15-79:  8:45  am] 
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[M25-01-M] 

[Declaration  of  OisasUr  Loan  Ana  No. 
1580.  Amdt.  No.  1] 

MAISMAU  ISLANDS  Of  THf  PAOnC 
D^dmtmHmn  «f  OfMStaf  l*«n  Ai*m 

The  above  numbered  Declaration 
(see  FR  44  12529)  is  amended  In  ac- 
cordance with  the  President's  declara- 
tion of  February  12,  1979.  to  include 
Enewetak  Island  and  Medren  Island  in 
Marshall  Islands  District  and  extend- 
ing the  filing  date  for  physical  damage 
until  the  close  of  business  on  April  26. 
1979,  and  for  economic  injury  until 
the  close  of  business  on  November  25. 
1979. 

(Cataloc   of   Federal    Domestic    Assistance 
Procram  Nos.  59002  and  59008.) 

E>ated:  March  5.  1979. 

A.  Voufoif  WsAvnt. 
AdminUtrator. 
tPR  Doc.  79-7974  Piled  S-lft-79:  8:45  am] 


(8(n5-01-M] 

(Declaration  of  Dtsaster  Loan  Area  Na 

1571.  Amdt.  No.  11 

NiWYOtK 

OKloration  of  Dhotlw  Uon  Arwi 

The  above  numbered  Declaration 
(See  43  PR  10170)  is  amended  by  ex- 
tending the  filing  date  for  physical 
damage  until  the  close  of  business  on 
April  16.  1979.  and  for  economic  injury 
until  the  close  of  business  on  Novem- 
ber 14.  1979. 

(C:atalo«   of   Federal    Domestic    Assistance 
Procram  Nos.  59002  and  59008.  > 

Dated:  February  26.  1979. 

William  H.  Mauk.  Jr.. 
Acting  Administrator. 
(PR  Doc  79-7975  Piled  J-1&-79;  8:45  am] 


[8025-01-M] 

[Declaration  of  Disaster  Loan  Area  No. 
1576.  Amdt.  No.  1] 

NCW  YOtK 
OtiaruHmn  ^f  l><M«t«r  Uon  Atm 

The  above  nimibered  Declaration 
(See  43  FR  11019)  Is  amended  by  ex- 
tending the  filing  date  for  physical 
damage  until  the  close  of  business  on 
April  16.  1979.  and  for  economic  injury 
until  the  close  of  business  on  Novem- 
ber 14.  1979. 

(Catalog   of    Federal    Domestic    Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  February  26,  1979. 

William  H.  Maotc.  Jr.. 
Acting  Administrator. 
[FR  Doc  79-7976  ByA  3-15-79:  8:45  am] 


NOTICIS 

[4710-10-M] 

DCPAITMENT  OF  STATE 

PIfSIOfNTIAl  AOVISOtY  BOAIO  ON 
AMlASSAOOtlAl  APfOINTMfNTS 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
as  amended  (86  SUt.  770.  5  U.S.C. 
App.  9  10(d)),  I  hereby  determine  that 
the  March  31.  1979.  meeting  of  the 
Presidential  Advisory  Board  on  Am- 
bassadorial Appointments  set  up  by 
Executive  Order  11970  and  extended 
by  Executive  Order  12110  will  neces- 
sarily discuss  Information  of  a  person- 
al nature  and  that  disclosure  of  such 
Information  about  candidates  for  Am- 
bassadorial appointments  would  con- 
stitute a  clearly  unwarranted  Invasion 
of  their  personal  privacy.  The  partici- 
pants in  the  meeting  will  discuss  the 
professional  performance,  personal 
characteristics,  and  other  personal  de- 
tails bearing  on  the  sultabUity  and  rel- 
ative ranking  of  candidates.  In  order 
for  the  Advisory  Board  to  be  able  to 
respond  to  the  President's  request, 
there  must  be  full  and  free  discussion 
of  such  personal  information  through- 
out the  meeting.  Accordingly,  the 
meeting  will  be  closed  in  Its  entirety. 

Dated:  March  13.  1979. 

Bof  H.  Read. 

Under  Secretary  for  Management 
[PR  Doc  79-8080  PUed  3-15-79;  8:45  am] 


[4710-05-M] 


[Public  NoUce  651] 

MIVACY  AO  Of  1974 

PropoMd  N«w  Sy«t««i«  •!  I*cef4« 

Notice  is  hereby  given  that  the  De- 
partment of  State  proposes  to  alter  a 
system  of  records  pursuant  to  the  pro- 
visions of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a  (o))  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-108.  Transmittal  Memorandum  No. 
1.  dated  September  30,  1975  (40  FR 
45877.  October  3.  1975). 

The  Department  proposes  to  alter 
the  "Overseas  Records.  STATE-25  ". 
by  automating  portions  of  this  record 
system  which  are  ctirrently  main- 
tained in  a  manual  mode.  The  primary 
purposes  of  the  Overseas  Records  are 
to  facilitate  assistance  to  U.S.  citisens 
abroad  and  to  docximent  overseas  post 
administration. 

The  proposed  modification  would 
not  alter  the  personal  or  property 
rights  of  the  individuals  covered  by 
the  Overseas  Records  and  would 
simply  automate  the  present  record- 


keeping system  to  ensiire  more  effl- 
cient  operation  of  the  overseas  posts. 

The  present  overseas  post  records 
system  is  primarily  manual  in  concept 
and  operation.  The  proposed  amend- 
ment of  the  present  system  essentially 
replaces  several  of  the  present  time 
and  space  consimilng  operations  with 
more  facile  procedures  based  on  com- 
puter techniques. 

The  proposed  automation  program 
will  improve  service  to  the  public  and 
the  posts  by  providing  more  rapid,  ac- 
curate, and  reliable  filing  and  retrieval 
of  records.  Personal  Information  con- 
tained In  the  automated  records  will 
be  identical  in  content  and  format  to 
the  present  manual  records:  however, 
a  large  percentage  of  this  information 
will  be  stored  on  magnetic  disks  or 
tapes. 

Not  all  categories  of  records  will  be 
Impacted  by  automation.  Nor  will  all 
posts  be  automated.  Only  those  posts 
with  medium  to  large  size  record  hold- 
ings which  lend  themselves  to  manage- 
ment improvement  by  the  use  of  com- 
puter technology  will  be  affected.  The 
sections  of  an  Embassy  which  have 
been  Identified  as  logical  candidates 
for  automation  are:  the  Commercial 
section,  the  Consular  section,  and  the 
Administrative  section.  Traditionally 
these  sections  are  the  large  volume 
record  holders  and  automation  would 
bring  such  benefits  as  increased  accu- 
racy, space  and  equipment  savings, 
greater  security  and  ease  of  destruc- 
tion in  posts  where  social  upheavel 
and  terrorism  are  constant  threats. 

The  automated  system  will  continue 
to  be  operated  by  the  present  employ- 
ees who  have  proper  authorizations 
and  security  clearances.  All  employees 
of  the  Department  of  State  and  of 
overseas  posts  have  undergone  a  back- 
ground security  investigation.  All  rec- 
ords containing  personal  information 
on  a  computerized  data  base  are  acces- 
sible only  through  computer  media 
under  Department  of  State  Jurisdic- 
tion and  placed  in  restricted  areas  to 
which  only  authorized  personnel  are 
admitted.  Access  to  all  computerized 
files  is  password  protected  and  under 
the  direct  responsibility  of  the  system 
manag:er.  The  system  manager  also 
has  the  capability  of  printing  audit 
trails  of  access  from  the  computer 
media  thereby  permitting  regular  or 
ad  hoc  monitoring  of  computer  usage. 
The  record  systems  affected  by  the 
proposed  change  in  equipment  con- 
figuration are  already  In  existence  in  a 
manual  mode  and  computerization  will 
provide  for  more  highly  controllable 
access.  None  of  the  applications  are 
considered  sensitive  but  every  effort  is 
being  made  to  protect  personal  data 
commensurate  with  what  is  available 
with  the  computer  state-of-the-art. 

Any  person  Interested  in  comment- 
ing on  the  proposed  chan^  to  the 


Overseas  Records  may  do  so  by  sub- 
mitting comments  in  writing  to  the  Di- 
rector of  the  Foreign  Affairs  Docu- 
ment and  Reference  Center,  Room 
1239.  Department  of  State.  2201  C 
Street.  N.W..  Washington.  D.C.  20520. 
If  no  comments  are  received  by  April 
18.  1979.  the  proposed  change  will  go 
into  effect. 

Dated:  February  27.  1979. 

For  the  Sbcretary  or  State. 

Ben  H.  Read, 
Under  Secretary  for  Management 

STATE-25 

System  name:  Overseas  Records 

System  location:  United  States  Em- 
bassies. Consulates,  and  Missions  over- 
seas. 

A  list  of  overseas  posts  can  be  ob- 
tained by  writing  to  the  Director,  For- 
eign Affairs  Docvunent  and  Reference 
Center,  Department  of  State.  2201  C 
Street.  N.W..  Washington.  D.C.  20520. 

Categories  of  Individuals  covered  by 
the  system:  D.S.  Government  employ- 
ees assigned  to  the  post:  individuals 
seeking  or  obtaining  consular  or  pass- 
port services;  Individuals  living  or  visit- 
ing abroad  who  have  registered  their 
place  of  residence  at  the  embassy  or 
consulate;  businessmen  who  have  had 
official  contacts  with  embassy  econom- 
ic and  commerical  sections;  seamen: 
persons  who  are  overseas  on  U.S.  cul- 
tural or  educational  grants;  Individuals 
working  overseas  under  U.S.  govern- 
ment contracts;  officials  of  Federal, 
state,  or  local  governments,  members 
of  their  staff  or  delegation  travelling 
overseas  on  official  business;  individ- 
uals Involved  in  the  discussion,  estab- 
lishment, execution,  or  definition  of 
United  States  foreign  policy;  military 
personnel;  Members  of  legislative  or 
Judical  branches  of  government;  indi- 
viduals employed  by  or  seeking  em- 
ployment with  international  organiza- 
tions. 

Categories  of  records  in  the  system: 
The  categories  of  records  maintained 
in  the  overseas  records  system  are  pri- 
marily information  of  working  copies 
of  records  already  on  file  at  the  De- 
partment of  State  and  are  described  in 
the  other  system  notices  published  in 
this  Issue  of  the  Federal  Register.  ' 

Among  those  categories  of  records 
maintained  at  the  Department's  over- 
seas establishments  which  may  not  be 
on  file  in  the  Department  of  State  are: 
1.  Consular  records  used  in  the  pro- 
tection and  assistance  of  individuals 
abroad  including: 

a.  Address  registration  lists  of  U.S. 
citizens  visiting  or  residing  overseas; 

b.  Visa  applications; 

c.  Educational  and  Cultural  Grantee 
Records: 

d.  Assistance  to  Americans  Records: 


■See  42  PR  49699.  September  37. 1977. 
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2.  Administrative  records  including; 

a.  Travel  Records: 

b.  Shipment,  importation,  licensing, 
registration  and  sale  of  property  rec- 
ords: 

c.  Customs  duties  records; 

d.  Change  of  address  records; 

e.  Blood  donor  lists; 

f .  Bad  check  records; 

g.  Accommodations  exchange  rec- 
ords; 

h.  Personnel  locator  records; 

1.  Individual  work  order  requests; 

j.  Time  and  attendence  cards; 

k.  W-2  forms; 

1.  Employment  applications  and  re- 
lated data: 

m.  Post  diplomatic  personnel  lists: 

n.  Post  administrators  and  technical 
personnel  list; 

o.  Visual  identification  records: 

p.  Marriage  records: 

q.  Allowance  records: 

r.  General  properties  inventory  rec- 
ords; 

8.  Conunissary  records; 

t.  Protection  of  Property  files  (com- 
plaints regarding  damage  to  and  seiz- 
ure of  property); 

u.  Restitution  claims  records; 

V.  Headstone  records: 

3.  Commercial  records  including; 

a.  Proctirement/Contract  records: 

b.  Registration  lists  of  U.S.  business- 
men; 

c.  Trade  promotion  records; 

d.  Trade  complaint  records; 

e.  Lists  of  American  attorneys 
abroad; 

f .  Trust  fund  records; 

4.  Political  records  Including: 

a.  Congressional  delegation  and  im- 
portant visitor  recorders; 

b.  Registration  cards  for  refugee  and 
migration  programs; 

c.  Mutual  security  records; 

5.  Ambassadorial  records  Including; 

a.  Host  government  requests  for  ju- 
risdiction In  legal  matters  involving 
UJ5.; 

b.  Records  involving  other  legal  mat- 
ters (deportation,  letters  rogatory, 
subpoenas); 

c.  Clemency  records; 

d.  Selective  Service  records; 
Authority  for  maintenance  of  the 

system:  The  authorities  for  maintain- 
ing this  record  system  are  the  follow- 
ing: 8  use  1101-1503;  SUtus  of  Forces 
Agreements;  28  USC  1781-1784;  50 
App.  USC  543;  Presidential  Proclama- 
tion 4313,  September  16,  1974;  22  USC 
601,  811a,  1131-1159.  1431.  1621-1643. 
2054-2057,  2451-2458,  2601-2605. 

Routine  uses  of  records  maintained 
In  the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 
These  correspond  to  the  "Routine 
Uses"  appearing  in  the  other  system 
notices  appearing  in  this  issue  of  the 
Federal  Register.  ■  Also  see  "Routine 
Uses"  paragraphs  in  the  Prefatory 
Statement. 
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Policies  and  practices  for  storing,  re- 
trieving, accessing,  retaining,  and  dis- 
posing of  records  in  the  sjrstem: 

Storage:  Hard  copy,  microfilm,  mag- 
netic computer  media. 

Retrievability:  By  individual  name. 

Safeguards:  All  employees  of  the  De- 
partment of  State  and  of  overseas 
posts  have  undergone  a  background 
security  investigation.  All  records  con- 
taining personal  information  are  main- 
tained in  secured  file  cabinets  or  in  re- 
stricted areas,  access  to  which  is  limit- 
ed to  authorized  personnel.  All  records 
containing  personal  Information  on  a 
computerized  data  base  are  accessible 
only  through  computer  media  under 
Department  of  State  jurisdiction  and 
placed  in  restricted  areas  access  to 
which  is  limited  to  authorized  person- 
nel. Access  to  computerized  files  Is 
password  protected  and  under  the 
direct  responsibility  of  the  system 
manager.  The  system  manager  has  the 
capability  of  printing  audit  trails  of 
access  from  the  computer  media  there- 
by permitting  regular  or  ad  hoc  moni- 
toring of  computer  usage. 

Retention  and  disposal:  These  rec- 
ords are  retired  or  destroyed  in  accord- 
ance with  published  schedules  of  the 
Department  of  State.  More  specific  in- 
formation may  be  obtained  by  writing 
the  Director,  Foreign  Affairs  Docu- 
ment and  Reference  Center,  Room 
1239.  Department  of  State,  2201  C 
Street  NW,  Washington,  D.C.  20520. 

System  manager(s)  and  address:  The 
ambasssador,  principal  officer,  deputy 
principal  officer,  or  constilar  officer  at 
each  overseas  post. 

Notification  procedure:  Individuals 
who  have  reason  to  believe  that  an 
Overseas  Record  System  might  have 
information  pertaining  to  them  should 
write  to  the  Chief.  Privacy  Staff.  For- 
eign Affairs  Document  and  Reference 
Center,  Room  1239,  Department  of 
SUte.  2201  C  Street  NW.  Washington. 
D.C.  20520.  The  Individual  must  speci- 
fy which  embassy,  consulate,  or  mis- 
sion, he/she  wishes  to  be  checked.  Or. 
the  individual  may  contact  the  verseas 
post(s)  directly.  At  a  minimum,  the  In- 
dividual must  include:  name;  date  and 
place  of  birth;  current  mailing  address 
and  zip  code;  signature:  the  specific 
post  which  the  individual  believes 
might  liave  a  record  of  him/her.  the 
approximate  dates  when  the  record 
might  have  been  created;  a  brief  de- 
scription of  the  circumstances  which 
would  have  led  to  the  creation  of  a 
record. 

Examples  of  the  kinds  of  informa- 
tion which  would  assist  the  Depart- 
ment of  State  in  determining  whether 
or  not  an  overseas  record  system  con- 
tains a  record  on  an  individual  are:  the 
Individual's  approximate  dates  of 
travel  or  residency  In  a  foreign  coim- 
try   or   the   approximate   dates   and 
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nsture  of  an  individual's  contact  with 
a  UjB.  diplomatic  or  consular  post. 

Reco/d  access  procedures:  Individ- 
uals who  wish  to  gain  access  to  or 
amend  records  pertaining  to  them 
should  write  to  the  specific  overseas 
post  or  to  the  Chief.  Privacy  Staff. 
Foreign  Affairs  Document  and  Refer- 
ence Center  (address  above).  Access  to 
routine  unclassified  administrative 
records  may  be  granted  at  the  over- 
seas establishment.  Requests  involving 
other  records  will  be  referred  to  the 
Chief.  Privacy  Staff.  Foreign  Affairs 
Docxmient  and  Reference  Center  (ad- 
dress above). 

Contesting  record  procedures:  (See 
above). 

Record  source  categories:  These  cor- 
respond to  the  "Sources"  described  in 
the  other  system  notices  appearing  in 
this  Issue  of  the  Federal  Register.  ' 

Systems  exempted  from  certain  pro- 
visions of  the  act;  Certain  records  con- 
tained within  this  system  of  records 
are  exempted  from  5  U.S.C.  552a 
(CK3).  (d).  (eKl).  (eK4Ka).  (H).  and  (I) 
and  (f).  See  Department  of  State 
Rules  published  in  the  Federal  Rccis- 
Txa.' 

(FR  Doc.  79-8055  PUed  3-15-79:  8:45  am] 
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N<*fl  loflrood  AdminUlraHoM 
tPRA  Docket  No.  EP-1,  Notice  21 

MOCEOUtES  KM  CONSIOCtINO 
BIVMONMENTAl  IMPACTS 

Rnol  Proc«dww» 

AGENCy:  Federal  Railroad  Adminis- 
tration, Department  of  Transporta- 
tion. 

ACTION:  Final  procedures. 

SUMMARY:  This  Notice  sets  forth 
procedures  to  be  followed  by  the  Fed- 
eral Railroad  Administration  (FRA)  in 
order  to  insure  full  consideration  of 
the  environmental  Impacts  of  all 
major  FRA  actions  as  required  by  the 
National  Environmental  Policy  Act 
CNEPA".  42  U.S.C.  4321  et  seq.).  the 
Department  of  Transportation  Act 
(DOT  Act".  49  U.S.C.  1651  et  seQ.). 
other  environmental  statutes  and  ex- 
ecutive orders,  and  DOT  Order 
6610.1B  (39  FR  35234,  September  30. 
1974).  These  Procedures  revise  the 
proposed  Procedures  published  by 
FRA  on  January  27.  1977  (42  FR 
5171). 

EFFECTIVE  DATE:  These  Procedures 
become  effective  March  16.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Principal  Program  Person:  Marilyn 


•See  42  PR  49791.  September  27,  1977. 
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W.  Klein.  Office  of  Policy  and  Pro- 
gram Development,  Federal  Rail- 
road Administration.  Washington. 
D.C.  20590:  (202)  426-9684.  Principal 
Attorney:  Brlgid  Hynes-Cherin. 
Office  of  the  Chief  Counsel.  Federal 
Railroad  Administration.  Washing- 
ton. DC.  20590;  (202)472-5438. 

EXAMINATION  OF  WRITTEN 
COMMENTS:  All  written  commenU 
received  on  the  Procedures  are  availa- 
ble for  examination  in  Public  Docket 
EP-1  during  regular  business  hours  in 
Room  4406.  Transpolnt  Building,  2100 
2nd  Street.  SW..  Washington.  D.C. 

SUPPLEMENTARY  INFORMATION: 
FRA  is  aware  that  the  President's 
Council  on  Environmental  Quality 
(CEQ)  has  issued  new  regulations 
which  as  of  July  30.  1979  supersede  its 
existing  Guidelines.  DOT  Order 
56 10. IB.  and  these  Procedures.  FRA 
recognized  these  regulations  in  the 
preparation  of  these  Procedures.  It  is 
our  intention  that  to  the  extent  these 
Procedures  are  not  inconsistent  with 
the  new  CEQ  regulations  they  will 
continue  to  operate  until  the  new 
DOT  Order  is  issued  and  these  Proce- 
dures are  amended. 

In  response  to  comments  received, 
FRA  has  made  several  changes  in  the 
"Proposed  Procedures  for  Considering 
Environmental  Impacts"  published  on 
January  27.  1977.  These  changes  are 
described  below  in  a  sectlon-by-section 
analjrsis. 

OOfKRAL 

Several  statutory  and  regulatory  ref- 
erences have  been  added  in  response 
to  comments  received.  FRA  has  also 
made  editorial  revisions  and  deletions, 
either  to  clarify  the  Procedures  or  to 
make  the  language  of  the  Procedures 
consistent  with  DOT  Order  56 10.  IB 
and  other  laws  and  regulations.  These 
editorial  changes  do  not  affect  the 
substance  of  the  proposed  Procedures. 
The  addition  and  deletion  of  several 
sections  and  subsections  has  necessi- 
tated the  renumbering  of  certain  sec- 
tions and  subsections. 

The  Proposed  Procedures  included 
an  Appendix  which  was  designed  to 
tailor  staff  responsibilities  to  the  spe- 
cial needs  of  the  Northeast  Corridor 
Project  (NECP)  office.  In  particular, 
the  Appendix  delegated  final  approval 
authority  for  NECP-prepared  4(f)  de- 
terminations to  the  Director  of  the 
NECP  instead  of  reUinlng  that  au- 
thority in  the  Administrator,  as  is  the 
practice  for  4(f)  determinations  pre- 
pared by  other  program  offices.  The 
Department  of  the  Interior  (DOI) 
questioned  the  wisdom  of  assigning  re- 
sponsibility for  both  preparation  and 
approval  of  4(f)  determinations  to  the 
same  office.  On  reconsideration,  FRA 
concurs  with  DOI's  view.  The  Proce- 
dures have  been  recast  to  provide  that 


the  Administrator  retains  authority  to 
finally  approve  all  4(f)  determinations, 
negative  declarations,  and  environ- 
mental Impact  statements.  Although 
the  Appendix  has  been  eliminated. 
FRA  has  sought  to  provide  for  the 
special  procedural  needs  of  the  NECP 
and  the  Alaska  Railroad,  where  appro- 
priate, throughout  the  body  of  the 
text. 

The  New  York  Department  of 
Transportation  (NY  DOT)  suggested 
that  the  Procedures  should  include  a 
"grandfather  clause"  exempting  from 
the  need  to  conduct  an  environmental 
review,  all  actions  initiated  prior  to 
the  issuance  of  these  Procedures.  FRA 
does  not  agree.  These  Procedures  are 
intended  only  to  implement  DOT 
Order  56 10. IB.  which  has  applied  to 
FRA  actions  since  1974.  These  Proce- 
dures are  not  intended  to  add  any  sul)- 
stantive  regulatory  burden  to  those 
Imposed  by  existing  law.  Insofar  as 
these  Procedures  require  transitional 
procedural  changes  to  be  made  by 
FRA  and  its  applicants  and  consul- 
tants. FRA  intends  to  apply  these  Pro- 
cedures so  as  not  to  frustrate  activities 
undertaken  in  reliance  on  preexisting 
practice  and  procedures. 

BACKcaoDHD  (Former  Sbctioii  2) 

This  section  has  been  omitted  be- 
cause it  merely  repeated  the  ciUtions 
Included  in  DOT  Order  5610.  IB.  sec- 
Uon2. 

DiruiiTioNs  (SscnoK  3.  Fosmeb 
Sacnoif  4) 

This  section  has  been  revised  and  ex- 
panded. In  response  to  a  DOI  com- 
ment, the  definition  of  "4(f)  determi- 
nation" has  been  redrafted  to  reflect 
as  exactly  as  possible  the  language  of 
section  4(f)  of  the  DOT  Act.  Because 
there  are  provisions  in  the  text  refer- 
ring only  to  part  of  the  language  of 
section  4(f).  and  to  avoid  repeating 
cumbersome  statutory  language  in 
each  such  provision.  FRA  has  added  a 
new  definition  of  "4(f  )-protected  prop- 
erties" which  includes  the  appropriate 
language  of  section  4(f)  and  can  be 
conveniently  incorporated  into  the 
definition  of  "4(f)  determination". 

The  definition  of  "Major  Federal 
Action  Significantly  Affecting  the 
Quality  of  the  Human  Environment" 
has  been  deleted  and  a  definition  of 
"significant"  has  been  substituted. 
FRA  believes  that  the  criteria  for 
identifying  a  "major  federal  action" 
more  appropriately  belong  in  Section  4 
"Actions  Covered".  (See  below.)  On 
the  other  hand,  the  term  "significant" 
is  used  throughout  these  Procedures 
and  so  is  appropriately  defined  in  this 
section. 

In  response  to  a  comment  by  the  En- 
vironmental Protection  Agency  (EPA), 
the  definitions  of  "Environmental 
Impact     Statement"     and     "Negative 


Declaration"  have  been  revised  to 
stress  purpose  and  content  rather 
than  administrative  procedures. 

Finally,  definitions  of  "Draft  EIS". 
"Final  EIS".  "EJnvlronmental  Docu- 
ment". "FRA  Action".  "FRA  Program 
Office".  "Administrator",  "EPA"  and 
"ARR"  were  added  to  ensure  the  clar- 
ity of  these  terms  as  used  in  the  text. 

Actions  Covered  (SBcnoir  4.  Former 
SEcnoif  5) 

In  response  to  NY  DOT'S  and  EPA's 
concern  that  section  5  was  unclear  as 
to  whether  an  assessment  would  be 
prepared  for  actions  not  described  In 
proposed  section  5(b),  and  their  re- 
quest that  the  Procedures  identify 
areas  where  no  assessment  will  be  re- 
quired. FRA  has  extensively  revised 
this  section.  It  now  lists  thirteen  cate- 
gories of  exempt  actions  (subsection 
(O)  and  criteria  for  exempting  other 
actions  (subsection  (d)).  Any  action 
which  is  not  categorically  exempt  and 
is  not  otherwise  exempted  by  applica- 
tion of  the  criteria  will  require  an  en- 
vironmental assessment  This  section 
retains  the  concept  of  preparing  one 
environmental  assessment  for  a  class 
of  actions  arul  adds  a  similar  provision 
for  programmatic  actions. 

The  Association  of  American  Rail- 
roads CAAR)  suggested  the  addition  of 
safety  rulemaking  to  the  list  of  actions 
requiring  an  environmental  assess- 
ment. No  such  list  has  been  carried 
over  to  the  revised  Procedures,  and 
FRA  has  not  included  safety  rulemak- 
ing actions  among  the  categorically 
exempted  actions  listed  in  subsection 
(c).  Safety  rulenuJdng.  like  other  FRA 
actions,  will  therefore  require  an  envi- 
ronmental assessment  unless  a  partic- 
ular rulemaking  falls  within  categorial 
exemption  (cX5)  as  a  technical  or 
minor  amendment  to  an  existing  regu- 
lation or  is  exempted  by  application  of 
the  criteria  listed  in  subsection  (d). 

DOI  and  EPA  objected  to  the  pro- 
posed subsection  (cK6)  as  it  placed 
contruction  activities  undertaken  by 
the  Northeast  Corridor  Improvement 
Program  (NECIP)  In  a  separate  cate- 
gory and  injected  cost  considerations 
as  the  basis  for  determining  whether 
environmental  documentation  should 
be  prepared.  This  8ut»ection  has  been 
deleted. 

NY  DOT  suggested  that  mainte- 
nance, rehabilitation  or  reconstruction 
of  railroad  facilities  at  existing  loca- 
tions should  be  exempt  from  the  Pro- 
cedures or  be  subject  to  only  minimal 
environmental  analysis.  FRA  has 
added  an  exempt  category  for  mainte- 
nance activities,  but  believes  that  a 
blanket  exemption  for  rehabUiUtion 
or  reconstruction  activities  would  be 
too  broad,  and  therefore  Intends  that 
they  be  subjected  to  the  normal  crite- 
ria for  exemption  of  actions  found  in 
subsection  (d). 


NOTICES 

Jonrr  Actiohs  (Sbctioh  6) 

A  new  section  5  "Joint  Actions "  has 
been  added  to  the  Prcx^edures  in  re- 
sponse to  a  DOI  (x>mment.  This  sec- 
tion describes  FRA's  role  when  it  Joins 
with  one  or  more  Federal  agencies  in 
the  performance  of  an  environmental 
assessment  of  an  actUHi.  It  supports 
the  concept  that  one  document  should 
serve  the  needs  of  all  the  involved 
agencies  and  recognizes  that  the  pro- 
cedural requirements  of  the  lead 
agency  can  be  substituted  for  FRA's  to 
avoid  duplication  of  effort. 

ApPLiCAirrs  (Secxioh  6) 

A  new  section  6  "AppUcants"  has 
been  added  to  the  Procedures  in  re- 
sponse to  the  NY  DOT  comment  con- 
cerning the  responsibility  of  appli- 
cants for  FRA  programs  to  submit  en- 
vironmental information.  FRA  has  in- 
corporated the  policies  contained  in 
DOT  Order  5810.1B.  Section  (7Ke). 
which  authorize  an  agency  to  request 
an  applicant  to  submit  environmental 
Information,  or  a  draft  negative  decla- 
ration or  environmental  imi>act  state- 
ment. The  present  section  seeks  to 
clarify,  however,  that  FRA,  not  the 
applicant,  is  ultimately  responsible  for 
substantive  and  procedural  compliance 
with  the  requirements  of  these  Proce- 
dures. 

NY  IX>T  also  suggested  that  the 
Procedures  outline  the  type  of  Infor- 
mation which  applicants  may  be  re- 
quired to  submit.  FRA  administers 
several  programs  of  financial  assist- 
ance to  variovis  entitles  involved  in  rail 
transportation  and  has  provided  spe- 
cific Instructions  to  an  applicant  as  to 
what  type  of  information  is  required 
for  a  particular  assistance  program  in 
the  regulations  governing  that  pro- 
gram. For  the  convenience  of  potential 
applicants,  those  regulations  are  cross- 
referenced  in  these  Procedures.  Each 
FRA  program  office  will  Interpret  the 
specific  regulations  in  light  of  these 
Procedures,  and  any  further  amend- 
ments to  those  regulaMons  will  con- 
form to  these  Procedures.  In  addition, 
although  there  are  no  outstanding 
regulations,  the  program  office  may 
request  a  party  seeking  adoption  of  a 
safety  rule  to  provide  environmental 
information  consistent  with  these  pro- 
cedures. 

CoHSULTAiiTff  (Sbctioh  7) 

A  new  section  7  "Consultants"  has 
been  added  which  incorporates  the 
policies  contained  in  DOT  Order 
5610.1B.  Section  7(f).  regarding  the 
use  of  consultants  and  reiterates 
FRA's  ultimate  responsibility  for  sub- 
stantive and  procedural  compliance 
with  these  Procedures. 
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EHVIKOinCEHTAL  ASSESSMENTS  (SbCTIOII 

8,  Former  Section  6) 

This  section  has  been  revised  to  pro- 
vide more  guidance  on  the  scope  and 
depth  of  the  environmental  assess- 
ment. In  particular,  a  "checklist "  has 
been  added  in  subsection  (b).  intended 
to  suggest  in  one  place  the  universe  of 
areas  for  consideration  in  an  assess- 
ment. FRA  does  not  intend  that  an  as- 
sessment is  required  to  deal  with  all 
the  areas  listed,  or  at  the  same  level  of 
detaU. 

NY  DOT  questioned  the  need  for 
two  documents— one,  an  environmen- 
tal assessment;  the  second,  a  negative 
declaration— with  respect  to  those  ac- 
tions which  have  no  environmental 
effect.  FRA  wishes  to  clarify  an  appar- 
ent confusion  of  terms  and  concepts. 
An  "environmental  assessment"  is  a 
process,  which  will  normally  and  inci- 
dentally generate  reports,  memoranda, 
and  other  written  data.  At  some  point 
in  this  process,  the  cognizant  FRA 
program  office  will  be  able  to  make 
certain  decisions  regarding  the  envi- 
ronmental impacts  of  the  proposed 
action.  These  are  set  out  in  subsection 
(e).  Chief  among  these  determinations 
is  whether  or  not  the  impacts  will  be 
"significant ".  If  not,  FRA  Intends  that 
the  environmental  assessment  file  be 
compiled  into  one  document— a  "nega- 
tive declaration '—with  little  or  no  ad- 
ditional effort.  If  the  impacts  will  be 
significant,  the  additional  detail  of  a 
full-scale  EIS  is  called  tor.  The  special 
cases  of  4(f).  wetlands  and  flood  plain 
impacts  are  also  provided  for  in 
subsection(e).  As  suggested  by  DOI 
and  AAR.  external  coordination  with 
appropriate  Federal.  State  and  local 
agencies  has  been  included  in  these 
Procedures. 

Citizen  Involvement  Procedures 
(Section  9) 

This  section  has  been  reformatted. 
E3>A  commented  on  the  need  to  seek 
citizen  participation  in  the  environ- 
mental review  process  prior  to  the 
point  in  time  when  the  FRA  deter- 
mines that  an  environmental  impact 
sUtement  is  required.  FRA  acknowl- 
edges the  usefulness  of  this  am}roach. 
but,  because  there  are  times  when 
public  participation  will  have  limited 
benefits  or  cause  unwarranted  delay, 
citizen  involvement  at  this  stage  is  en- 
couraged but  not  required. 

Negative  Declarations  (Section  10, 
Former  Sections  7  &  8) 

This  section  has  been  reorganized 
and  has  expanded  the  list  of  required 
contents  of  a  negative  declaration  in 
former  section  8.  New  subsections  (g) 
and  (h)  have  been  added  to  cover  the 
special  cases  of  legislative  negative 
declarations  and  subsequent  changes 
in  the  proposed  action. 
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DOI,  EPA  and  the  American  Water- 
ways Operators  (AWO)  expressed 
opinions  as  to  the  need  or  advisability 
of  circulating  a  negative  declaration  to 
other  governmental  organizations  and 
providing  the  public  with  an  opportu- 
nity to  comment.  There  is  no  statutory 
or  regulatory  requirement  for  such  cir- 
culation and  FRA  respectfuly  declines 
to  require  such  circulation  in  every 
case.  However,  a  program  office  is  not 
precluded  from  circulating  a  negative 
declaration  (subsection  (d))  and  may 
be  encouraged  to  do  so  in  some  cases 
(subsection  (c)(2)). 

Air)  DETERMIHATIOlfS  (SlCTIOIf  11) 

A  new  section  11  "4(f)  Determina- 
tions" has  been  added  to  clarify  the 
special  requirements  of  section  4(f)  of 
the  DOT  Act.  Since  a  4(f)  use  is 
always  a  "major  action",  the  4(f)  de- 
termination must  accompany  either 
an  Environmental  Impact  Statement 
or  a  negative  declaration.  This  section 
consolidates  the  4(f)  references  which 
were  spread  throughout  the  proposed 
Procedures  and  specifies  the  content 
requirements  of  a  4(f)  determination. 
The  contents  of  the  4(f)  determination 
consists  of  two  distinct  parts:  (1)  the 
analysis  of  alternatives  and  planning 
to  minimize  harm  and.  (2)  the  actual 
finding  required  by  the  statute.  The 
latter  is  included  only  in  a  final  EIS  or 
a  negative  declaration  since  these  doc- 
uments include  an  identification  of 
the  PRA's  tentative  decision  on  the 
proposed  action  whereas  the  draft  EIS 
is  open  to  change  based  on  the  envi- 
ronmental review  process.  Finally,  this 
section  incorporates  DOI's  comment 
pointing  out  DOT'S  sUtutory  obliga- 
tion to  consult  with  certain  Federal 
agencies  in  the  preparatation  of  4(f) 
determinations. 

EirVIROIfMENTAL  IMPACT  StATBMKWTS 
(SecTIOW  12.  PORMKR  SECTION  10) 

This  section  has  been  reorganized 
around  subsection  (c)  which  describes 
the  sequence  of  steps  involved  with 
processing  an  EIS.  In  response  to 
EPA's  comment,  these  procedures  now 
recognize  that  exceptions  to  shorten 
the  customary  time  periods  provided 
at  various  stages  in  the  environmental 
review  process  should  only  be  made 
after  consultation  with  CEQ  as  pro- 
vided in  the  CIEQ  guidelines  (40  CPR 
1500.11(e)).  Subsection  (d)  covers  the 
special  case  of  a  legislative  EIS.  Sub- 
section (e)  has  been  added  to  cover  the 
case  of  post-EIS  changes  in  a  proposed 
action.  The  intent  of  this  subsection  is 
to  guard  against  segmentation  but  at 
the  same  time  to  allow  unchanged  por- 
tions of  the  action  which  have  inde- 
pendent utility  (e.g.,  maintenance  ac- 
tivities) to  go  forward  while  the  sup- 
plement is  k>eing  processed.  Subsection 
(h)  provides  for  flexibUity  in  the 
fomuit  of  the  EIS. 
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CoifTxifTS  OP  Environmental  Impact 

STATKMiifT  (Section  13,  Former 

Sbction  11) 

This  section  has  been  changed  in  re- 
sponse to  comments.  The  discussion  of 
impacts  has  been  shortened  where 
possible  by  a  general  reference  to  the 
DOT  order  5610.1B  which  contains 
much  of  the  detail  contained  in  the 
proposed  Procedures. 

FRA  has  accepted  DOI's  comment 
that  subsection  (oK2),  formerly  sub- 
section ll(bKl),  provide  that  the  de- 
scription of  the  proposed  action  In- 
clude identification  of  any  related 
funding  or  regulatory  Federal  actions, 
such  as  any  permits  which  must  be  ob- 
tained for  the  proposed  action. 

Subsection  (p),  formerly  subsection 
ll(bK4).  dealing  with  alternatives  to  a 
proposed  action,  has  been  revised  and 
expanded  in  response  to  a  comment  by 
EPA.  FRA  intends  that  all  reasonable 
alternatives  to  the  proposed  action  be 
described  in  approximately  the  same 
detail  as  the  proposed  action,  so  that 
the  environmental  analysis  of  each  al- 
ternative can  be  Judged  with  as  little 
bias  as  possible. 

EPA  suggested  that  subsection 
(rK3).  formerly  subsection 

IKbHSKlKC),  be  expanded  to  provide 
more  guidance  on  which  noise  stand- 
ards would  apply  to  particular  types  of 
actions.  Because  of  the  variety  of  pro- 
grams it  administers.  FRA  prefers  not 
to  articulate  specific  noise  standards 
in  these  procedures.  FRA  has.  howev- 
er, revised  the  subsection  to  require 
consideration  of  any  and  all  applicable 
environmental  noise  standards  adopt- 
ed by  Federal.  State,  or  local  govern- 
ment. 

DOI  suggested  that  these  Proce- 
dures refer  to  DOT  Order  5660.1 
"Preservation  of  the  Nation's  Wet- 
lands". That  DOT  Order  has  been  re- 
vised (5660.1A)  to  reflect  Executive 
Order  11990,  dated  may  24.  1977.  "Pro- 
tection of  Wetlands".  New  subsection 
(rK6)  complies  with  E.O.  11990  and 
DOT  Order  5660.1  A. 

Subsection  (rXlS)  has  been  added  in 
response  to  DOI's  comment  that  the 
Proposed  Procedures  should  be  ex- 
panded to  reflect  the  1975  amendment 
to  NEPA.  section  102(2KDKiv).  (42 
U.S.C.  4322(2MD)(iv)).  concerning  a 
Federal  Agency's  responsibility  to 
notify  and  solicit  the  views  of  State 
and  Federal  land  management  entities 
with  respect  to  any  action  or  alterna- 
tives thereto  that  may  have  a  signifi- 
cant impact  on  that  entity. 

Finally.  DOI  suggested  that  FRA  re- 
quire or  perform  professionally-ac- 
ceptable cultural  resource  surveys  to 
identify  properties  eligible  for  inclu- 
sion on  the  National  Register  of  His- 
toric Places.  Although  such  surveys 
may  be  desirable  for  some  assess- 
ments, FRA  declines  to  require  them 
In  every  case.  FRA  intends  to  conduct 


such  surveys  when  deemed  appropri- 
ate in  a  particular  situation,  after  con- 
sulUtion  with  State  historic  Preserva- 
tion Officers  and  other  State  and  local 
authorities. 

ENVIROinCElfTAL  IMPACT  OP  THESE 

Procedures. 

FRA  has  determined  that  publica- 
tion of  these  Procedures  does  not 
Itself  constitute  a  major  FRA  action 
necessitating  environmental  assess- 
ment. 

This  proposal  has  been  evaluated  in 
accordance  with  the  policies  for  evalu- 
ation of  regulatory  impacts  contianed 
in  Executive  Order  12044  on  the 
matter  of  "Improving  Government 
Regulations"  which  was  issued  March 
23,  1978  (43  FR  12661)  and  the  exist- 
ing and  proposed  policies  of  the  De- 
partment of  Transportation  issued  on 
June  1,  1978  (43  FR  23925).  On  the 
basis  of  that  evaluation.  FRA  has  con- 
cluded that  this  proposal  constltues  a 
"non-significant"  and  "non-major" 
regulatory  proposal  as  those  terms  are 
used  in  the  Executive  Order  and  De- 
partmental policy  statements. 

In  consideration  of  the  foregoing, 
the  Federal  Railroad  Administration's 
"Procedures  for  Considering  Environ- 
mental Impacts"  are  Issued  as  set 
forth  l)elow. 

This  notice  is  issued  under  the  au- 
thority of  the  National  Environmental 
PoUcy  Act.  42  D.S.C.  4321  et  seg.;  Ex- 
ecutive Order  11514  (35  FR  4247, 
March  5,  1970);  Council  on  Environ- 
mental Quality  Guidelines.  40  CFR 
Part  1500;  and  DOT  Order  5610.1B  (39 
PR  35234,  Sept.  30.  1974). 

Issued     in     Washington.     D.C.     on 


John  M.  Sullivan. 
Administrator. 

Federal  Railroad  Aoministratjon 
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1.  Purpose 

This  Order  establishes  procedures 
for  the  assessment  of  environmental 
Impacts  of  actions  and  legislation  pro- 
posed by  the  Federal  Railroad  Admin- 


istration (FRA)  and  for  the  prepara- 
tion and  processing  of  documents 
based  on  such  assessments. 

2.  AOTHORITT 

This  Order  implements  the  require- 
ments of  section  4  of  Department  of 
Transportation  (DOT)  Order  5610.1B 
(39  FR  35234.  September  30.  1974). 
This  Order  establishes  procedures  for 
conpliance  by  the  FRA  with  the  Na- 
tional Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.,  hereinafter 
"NEPA"),  especially  section  102(2X0 
of  that  Act  (42  U.S.C.  4332(2)(C));  sec- 
tion 4(f)  of  the  Department  of  Trans- 
portation Act  (49  UJS.C.  1653(f).  here- 
inafter the  "DOT  Act"):  section  106  of 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470(f)):  section  309(a)  of  the 
Clean  Air  Act  (42  D.S.C.  7609(a));  sec- 
tion 307(cK2)  of  the  Coastal  Zone 
Management  Act  (16  nJ3.C. 
1456(c)(2));  section  2(a)  of  the  Fish 
and  Wildlife  Coordination  Act  (16 
D.S.C.  662(a));  section  7  of  the  Endan- 
gered Species  Act  (16  U.S.C.  1536);  and 
various  Executive  Orders,  regulations 
and  guidelines  relating  to  environmen- 
tal assessment  and  environmental  doc- 
umentation. 

3.  DEriHlTIONS 

The  following  definitions  shall  apply 
throughoutlhis  Order 

(a)  Administrator.  "Administrator" 
means  the  Federal  Railroad  Adminis- 
trator. 

(b)  ARR.  "ARR"  means  the  Alaska 
Railroad. 

(c)  EPA.  "EPA"  means  the  UJ5.  Envi- 
ronmental Protection  Agency. 

(d)  Environmental  Assessment  This 
is  the  process  of  identifying  and  ana- 
lyzing the  probable  impacts  of  a  pro- 
posed action  on  the  quality  of  the 
human  environment,  and  the  adminis- 
trative record  generated  by  that  proc- 
ess. 

(e)  Environmental  Impact  State- 
ment (.EIS).  This  is  a  report  required 
by  section  102(2KC)  of  NEPA  which 
contains  a  detailed  evaluation  of  the 
environmental  impacts  of  'proposed 
legislation  or  oth^r  major'  Federal 
action  significantly  affectjpg  the  qual- 
ity of  the  human  environment,  and 
which  shall  accompany  the  proposal 
through  the  decision-making  process. 

(f)  Draft  EIS.  This  is  an  EIS  ap- 
proved by  the  FRA  for  distribution  for 
agency  and  public  comment. 

(g)  Final  EIS  This  is  an  EIS  which 
has  incorporated  agency  and  public 
comment. 

(h)  Negative  Declaration.  This  is  a 
report  which  documents  a  determina- 
tion that  a  proposed  major  FRA 
action  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

(i)  4{f)Proteeted  ProjtertieM.  These 
are  any  publicly-owned  land  from  a 
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public  park,  recreation  area,  or  wild- 
life and  waterfowl  refuge  of  national. 
State,  or  local  significance  as  deter- 
mined by  the  Federal.  State,  or  local 
officials  having  Jurisdiction  thereof,  or 
smy  land  from  an  historic  site  of  na- 
tional. State,  or  local  significance  as  so 
determined  by  such  officials  within 
the  meaning  of  section  4(f)  of  the 
DOT  Act  (49  D.S.C.  1853(f)). 

(J)  4(f)  DeterminatioTL  This  is  a 
report  which  must  be  prepared  prior 
to  the  Federal  R&ilroad  Administra- 
tor's approval  of  any  FRA  action 
which  requires  the  use  of  any  4(f)-pro- 
tected  properties.  This  report  docu- 
ments both  the  supporting  analysis 
and  the  finding  required  by  section 
4(f)  of  the  DOT  Act  (49  XSS.C. 
1653(f)).  that  (1)  there  Is  no  feasible 
and  prudent  alternative  to  the  use  of 
such  land,  and  (2)  the  proposed  FRA 
action  includes  all  possible  planning  to 
minimize  harm  to  such  park,  recre- 
ational area,  wildlife  and  waterfowl 
refuge,  or  historic  site  resulting  from 
such  use. 

(k)  Environmental  Document  This 
is  any  of  the  following:  a  4(f)  determi- 
nation, a  final  EIS.  a  draft  EIS.  a  neg- 
ative declaration,  or  the  record  of  an 
environmental  assessment. 

(1)  FRA  Action.  This  is  an  actiCHi 
taken  by  the  Federal  Railroad  Admin- 
istrator or  his  delegate.  FRA  actions 
include  grants,  loans,  financing 
through  redeemable  preference  shares 
and  loan  guarantees,  contracts,  pur- 
chases, leases,  (^instruction,  research 
activities,  rulemaking,  regulatory  ac- 
tions, approvals,  certifications,  and  li- 
censing. FRA  actions  include  renewals 
or  reapprovals  of  FRA  actions,  and 
also  include  actions  oidy  partially 
funded  by  FRA.  FRA  actions  also  in- 
clude FRA-sponsored  proposals  for 
legislation  and  favorable  reports  on 
proposed  rail-related  legislation,  but 
do  not  include  responses  to  Congres- 
sional requests  for  reports  on  pending 
legislation. 

(m)  FRA  Program  Office.  This  is  an 
office  within  FRA  which  has  been  del- 
egated the  authority  to  administer  a 
particular  FRA  action  or  program  and 
which  therefore  bears  primary  respon- 
sibility for  performing  environmental 
assessments  and  preparing  environ- 
mental docimients  in  compliance  with 
this  Order.  Examples  of  FRA  Program 
offices  are  the  Northeast  Corridor 
Project,  the  Office  of  National  Freight 
Assistance  Programs,  the  Office  of 
Passenger  and  Special  Programs,  the 
Office  of  State  Assistance  Programs, 
the  Alaslca  Railroad,  the  Office  of 
Safety,  the  Office  of  Research  and  De- 
velopment, the  Transportation  Test 
Center,  the  Minority  Business  Re- 
source Center,  and  the  five  Regional 
Offices. 

(n)  Significant  Whether  an  impact 
"significantly"  affects  the  quality  of 
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the  human  environment  shall  be  de- 
termined on  a  case-by-basis  taking  into 
consideration  the  following  factors: 

(1)  Significance  cannot  be  avoided 
by  terming  an  impact  temporary,  al- 
though time  may  be  a  factor  in  quanti- 
lyine  the  impact,  or  by  breaking  an 
action  down  into  small  component 
parts  or  by  Ignoring  a  close  relation- 
ship between  the  proposed  action  and 
other  actions  with  individually  insig- 
nificant, but  cumulatively  significant. 
Impacts; 

(2)  Unique  characteristics  of  the  geo- 
graphic area  such  as  proximity  to  his- 
toric sites,  park  lands,  prime  farm 
lands,  floodplains,  wetlands,  wild  or 
scenic  areas,  or  ecologically  critical 
areas; 

(3)  The  likelihood  that  the  impact 
will  be  very  apparent  or  highly  contro- 
versial; 

(4)  The  extent  to  which  the  possible 
impact  is  uncertain  or  involves  unique 
or  unknown  risks; 

(6)  Whether  the  action  may  estab- 
lish a  precedent  for  future  actions 
with  greater  effects  or  represents  a  de- 
cision in  principle  about  a  future 
action  or  program; 

(6)  The  extent  to  which  the  pro- 
posed action  threatens  public  health 
or  safety; 

(7)  Consistency  of  the  proposed 
action  with  State,  local  and  regional 
planning  and  established  community 
patterns; 

(8)  The  extent  to  which  the  pro- 
posed action  affects  air  or  water  qual- 
ity, level  of  ground  water,  flooding, 
erq^ion,  sedimentation,  ambient  noise 
levels,  or  animal  populations;  and 

(9)  Whether  the  action  threatens  a 
violation  of  Federal,  State,  or  local  en- 
vironmental    law,     regtilation,     ordi- 
nance, of  Judicial  or  administrative  de- . 
termination. 

4.  Actions  Covered 

(a)  Qenertd  Rule.  An  environmental 
assessment  must  be  performed  prior  to 
all  major  FRA  actions. 

(b)  Major  FRA  ActUms.  A  major 
FRA  action  for  purposes  of  this  Order 
is  any  FRA  action  which  does  not 
come  within  one  of  the  classes  of  ac- 
tions categorically  exempted  in  subsec- 
tion (c)  of  this  section,  or  which  is  not 
otherwise  exempted  by  application  of 
the  criteria  listed  in  subsection  (d)  of 
this  section.  The  FRA  program  office 
shall  consult  with  the  Office  of  Chief 
Counsel  (or,  in  the  case  of  the  ARR, 
with  the  Chief  Counsel  of  the  ARR) 
before  determining  that  an  FRA 
action  Is  not  a  major  FRA  action.  Any 
determination  that  an  FRA  action  is 
not  a  major  FRA  action  based  on  the 
application  of  the  criteria  is  subsection 
(d)  of  this  section  shall  be  made  in 
writlnc  by  the  program  office  and  re- 
viewed for  legal  sufficiency  by  the 
Office  of  Chief  Counsel  (or  in  the  case 
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of  the  ARR.  by  the  Chief  Couiuel  of 
theARR). 

(c)  Actions  Categorically  Exempted 
The  following  classes  of  FRA  actions 
have  been  determined  to  be  categori- 
caily  exempt  from  the  requlrementa  of 
this  Order 

(1)  Quarterly  financial  assistance 
under  section  601  and  602  of  the  Rail 
Passenger  Services  Act.  as  amended, 
(45  T3B.C.  601).  where  environmental 
documentation  has  been  prepared  as 
part  of  the  FRA  annual  budget  proc- 
ess for  such  assistance: 

(2)  Administrative  procurements 
(e.c.  for  general  supplies)  and  con- 
tracts for  personal  services: 

(3)  Personnel  actions: 

(4)  Orants  or  procurements  for  plan- 
ning or  design  activities  which  do  not 
commit  the  FRA  or  Its  applicants  to  a 
particular  course  of  action  affecting 
the  environment: 

(5)  Technical  or  other  minor  amend- 
ments to  existing  FRA  regulations: 

(6)  Internal  orders  and  procedures 
not  required  to  be  published  in  the 
Federal  Register  under  the  Adminis- 
trative Procedure  Act,  5  U.S.C. 
552(aXl): 

<7)  Changes  in  plans  for  an  FRA 
action  for  which  an  environmental  as- 
sessment has  been  performed,  where 
the  changes  would  not  alter  the  envi- 
ronmental Impacts  of  the  action: 

(8)  Rulemakings  Issued  under  sec- 
tion 17  of  the  Noise  Control  Act  of 
1972.  42  U.S.C.  4916; 

(9)  Enforcement  of  safety  regula- 
tions, including  issuance  of  emergency 
orders; 

(10)  State  rail  assistance  grants 
under  section  5  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1654) 
for  rail  service  continuation  payments 
and  acquisition.  rehabillUtion  or  im- 
provement of  rail  lines  as  defined  In  49 
CFR266; 

(11)  Report  to  the  Interstate  Com- 
merce Commission  as  required  by  sec- 
tion 5<3Kf)  of  the  IntersUte  Com- 
merce Act  (49  U.S.C.  5)  on  expedited 
merger  procedures: 

(12)  Hearings,  meetings,  or  public  af- 
fairs activities:  and 

(13)  Maintenance  of:  Existing  rafl- 
road  equipment:  track  and  bridge 
structures:  electrification,  communica- 
tion, signalling,  or  security  facilities: 
stations:  maintenance-of-way  and 
malntenance-of-equipment  bases,  and 
other  existing  railroad-related  facili- 
ties. For  purposes  of  this  exemption 
maintenance  means  normally  periodic 
care  which  does  not  change  the  exist- 
ing character  of  the  facility. 

(d)  Criteria  for  Exemption  of  Ac- 
tions. An  FRA  action  not  categorically 
exempted  under  subsection  (c)  of  this 
section  may  nevertheless  be  exempted 
from  the  requirements  for  "major 
FRA  actions"  in  this  Order  If  it  satis- 
fies all  of  the  following  criteria: 
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(1)  The  action  Is  not  likely  to  be  en- 
vironmentally controversial  from  the 
point  of  view  of  people  living  within 
the  environment  affected  by  the 
action  or  controversial  with  respect  to 
the  availability  of  adequate  relocation 
housing: 

(2)  The  action  Is  not  Inconsistent 
with  any  Federal.  State,  or  local  law. 
regulation,  ordinance,  or  judicial  or 
administrative  determination  relating 
to  environmental  protection; 

(3)  The  action  is  not  likely  to  have 
any  significant  adverse  impact  on  any 
natural,  cultural,  recreational,  or 
scenic  environment(s)  In  which  the 
action  takes  place,  or  on  the  air  or 
water  quality  or  ambient  noise  levels 
of  such  envlronment(s): 

(4)  The  action  will  not:  Use  4(f)-pn>- 
tectcd  properties:  adversely  affect 
properties  under  section  106  of  the  Na- 
tional Historic  Preservation  Act:  In- 
volve new  construction  located  In  a 
wetlands  area;  or  affect  a  base  flood- 
plain; 

(5)  The  action  will  not  cause  a  sig- 
nificant short-  or  long-term  Increase  in 
traffic  congestion,  or  other  significant 
adverse  environmental  Impact  on  any 
mode  of  transportation; 

(6)  The  action  is  not  an  integi^l  part 
of  a  program  of  actions  which,  when 
considered  separately,  would  not  be 
classified  as  major  FRA  actions,  but 
when  considered  together  would  be  so 
classified;  and 

(7)  Environmental  assessment  or 
documentation  Is  not  required  by  any 
Federal  law.  regulation,  guideline, 
order,  or  judicial  or  administrative  de- 
termination other  than  this  Order. 

(e)  Class  of  Actions.  A  general  class 
of  major  FRA  actions,  or  a  general 
class  of  Federally-related  actions  at 
least  one  of  which  Is  a  major  FRA 
action,  may  be  covered  by  a  single  en- 
vironmental assessment  and  subse- 
quent doc\mientatlon  where  the  envi- 
ronmental Impacts  of  all  the  actions 
(and  their  alternatives)  are  substan- 
tlaUy  similar. 

(f)  Programmatic  Actions.  (1)  A  pro- 
grammatic FRA  action,  consisting  of  a 
group  of  FRA  actions  or  a  broad 
action  composed  of  elements  which 
are  themselves  FRA  actions  but  where 
no  single  action  would  be  taken  except 
in  conjunction  with  the  other  related 
actions,  shall  be  treated  as  a  separate 
major  FRA  action  for  purpoMs  of  this 
Order. 

(2)  A  programmatic  environmental 
assessment  should  identify  program 
level  alternatives  and  assess  the  pro- 
gram-wide environmental  impacts.  To 
the  extent  Information  Is  available.  It 
should  also  Identify  the  alternatives  to 
and  Impacts  of  component  FRA  ac- 
tions within  the  program. 

(3)  Where  a  programmatic  assess- 
ment has  been  performed,  the  FRA 
program   office   shall   examine   each 


component  FRA  action  making  up  the 
program  to  determine,  in  accordance 
with  subsection  (b)  of  this  section* 
whether  the  component  action  Is  a 
major  FRA  action. 

(4)  For  any  component  action  which 
constitutes  a  major  FRA  action,  the 
FRA  program  office  shall  perform  an 
additional  environmental  assessment 
and  shall  make  the  four  determina- 
tions required  by  section  8(e)  of  4hls 
Order.  The  program  office  shall  pre- 
pare additional  environmental  docu- 
mentation as  required  by  this  Order 
unless  the  documentation  prepared  for 
the  programmatic  action  satisfies  the 
requirements  of  this  Order  for  the 
component  FRA  action. 

5.  Jonrr  Acnoivs 

(a)  Joint  Effort  Where  one  or  more 
Federal  agencies  together  with  FRA 
either  co-sponsor  an  action,  or  are  di- 
rectly involved  in  an  action  through 
funding,  licenses,  or  permits,  or  are  in- 
volved in  a  group  of  actions  directly 
related  because  of  functional  interde- 
pendence or  geographical  proximity  or 
both,  or  are  involved  in  a  single  pro- 
gram, the  FRA  program  office  shall 
seek  to  join  all  such  agencies  in  per- 
forming a  single  joint  environmental 
assessment  and  in  preparing  necessary 
environmental  documentation. 

(b)  Lead  Agency.  Where  the  FRA 
joins  with  one  or  more  other  Federal 
agencies  in  the  performance  of  an  en- 
vironmental assessment  and  in  the 
preparation  of  environmental  docu- 
mentation, all  agencies  should  agree  to 
designate  a  single  "lead  agency"  to  su- 
pervise the  effort.  The  lead  agency 
should  consult  with  the  other  partici- 
pating agencies  to  ensiire  that  the 
joint  effort  makes  the  best  use  of 
areas  of  jurisdiction  and  of  special  ex- 
pertise of  the  participating  agencies, 
that  the  views  of  participating  agen- 
cies are  considered  in  the  course  of  the 
environmental  assessment  and  docu- 
mentation process,  and  that  the  sub- 
stantive and  procedural  requirements 
of  all  participating  agencies  are  met. 

(c)  FRA  ResponsibUity.  The  FRA  is 
responsible  for  subctantlve  and  proce- 
dural compliance  with  environmental 
laws,  orders,  and  regulations.  Where 
the  FRA  Is  not  the  lead  agency  of  a 
joint  effort  of  environmental  assess- 
ment and  documentation,  the  FRA 
program  office  shall  review  the  work 
of  the  lead  agency  to  ensure  that  its 
work  product  will  satisfy  the  require- 
menU  of  the  FRA  under  this  Order. 
The  program  office  may  enter  into  a 
memorandum  of  understanding  with 
the  lead  agency  substituting  the  lead 
agency's  content  requirements  for 
those  In  sections  10(1)  and  13(a)-(z)  of 
this  Order.  If  the  lead  agency  is  an- 
other component  of  DOT.  the  4(f)  con- 
tent requirements  In  11(d)  may  also  be 
substituted.  However,  for  every  major 


FRA  action,  the  review  and  approval 
resijonsibilitles  of  this  Order  must  be 
met  for  any  final  environmental  docu- 
ment. 

6.  APPUCAIfTS 

(a)  General  Each  applicant  for  FRA 
financial  assistance  or  other  major 
PRA  action  may  be  requested  to  per- 
form an  environmental  assessment  of 
the  proposed  FRA  action  and  to 
submit  documentation  of  that  assess- 
ment with  the  application.  An  appli- 
cant may  also  be  requested  to  submit  a 
proposed  draft  EIS  or  proposed  nega- 
tive declaration  in  connection  with  the 
application. 

(b)  Cross  References.  As  of  the  date 
of  this  Order,  the  following  FRA  regu- 
lations deal  with  the  responsibilities  of 
applicants  to  submit  environmental 
documentation  with  their  applications: 

(1)  Financial  assistance  for  railroad 
passenger  terminals  under  subsection 
4(1)  of  the  DOT  Act,  as  amended  (49 
U.S.C  1853(1)):  49  CFR  256.11(cX9) 
(for  Demonstration  Funds)  and  49 
CFR  256.1  l(dX5)  (for  Preservation 
Funds). 

(2)  Financial  assistance  for  facilities 
rehabilitation  and  Improvement  under 
section  505  of  the  Railroad  Revltallza- 
tlon  and  Regulatory  Reform  Act  of 
1976.  as  amended.  (4R  Act)  (45  U.S.C. 
825):  49  CFR  258.7(aK8)  and  Appendix 
to  49  CFR  Part  258. 

(3)  Financial  assistance  for  the  ac- 
quisition or  rehabilitation  and  im- 
provement of  facilities  or  equipment 
or  to  develop  or  establish  new  railroad 
facilities  under  section  511  of  the  4R 
Act  (45  U.S.C.  831):  49  CFR 
260.7(aK12). 

(4)  Assistance  to  States  for  rail  serv- 
ice under  section  803  of  the  4R  Act 
(amending  section  6(f)  of  the  DOT 
Act)  (49  U.S.C.  1654(f)):  49  CFR 
266.21. 

(c)  Information  Required.  Where  an 
applicant  is  required  to  submit  envi- 
ronmental docimientation.  the  FRA 
progrm  office  shall  assist  the  I4>pii* 
cant  by  specifying  the  types  and 
amounts  of  information,  consistent 
with  this  Order  and  the  published  reg- 
ulations, if  any.  under  which  the  ap- 
plication is  being  made. 

(d)  Premature  Action  by  Applicant 
The  FRA  program  office  shall  Inform 
an  applicant  that  the  applicant  may 
not  take  any  major  action,  in  expecta- 
tion of  approval  of  the  application, 
prior  to  compliance  by  the  FRA  with 
the  appropriate  requirements  of  this 
Order. 

(e)  Applicant's  Use  of  Consultants. 
An  applicant  may  use  consultants  in 
the  performance  of  an  environmental 
assessment  and  in  the  preparation  of 
proposed  environmental  docxmients. 
The  applicant  shall  exercise  care  in  se- 
lecting consultants,  and  in  reviewing 
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their  work,  to  ensure  that  their  analy- 
sis is  complete  and  objective. 

(f)  FRA  Responsibility.  The  FRA  Is 
responsible  for  substantive  and  proce- 
dural compliance  with  environmental 
laws,  orders,  and  regulations,  and 
cannot  delegate  this  responsibility  to 
applicants.  The  FRA  program  office 
that  processes  an  application  shall 
make  its  own  evaluation  of  the  envi- 
ronmental Issues  raised  by  the  applica- 
tion. The  program  office  shall  review 
environmental  docvmiientatlon  submit- 
ted in  connection  with  an  application 
to  Insure  that  It  satisfies  the  require- 
ments of  this  Order.  When  necessary 
to  perform  its  review,  the  program 
office  shall  seek  the  advice  of  the 
Office  of  Policy  and  Program  Develop- 
ment and  of  the  Office  of  Chief  Coim- 
sel.  An  environmental  document  ac- 
cepted by  an  FRA  program  office  pur- 
suant to  this  section  shall  be  consid- 
ered to  have  been  prepared  by  that 
office  for  purposes  of  sections  8 
through  13  of  this  Order. 

7.  COHSULTAWTS 

(a)  General  An  FRA  program  office 
may  use  consultants  in  the  perform- 
ance of  environmental  assessments 
and  in  the  preparation  of  environmen- 
tal documents. 

(b)  Conflicts  of  Interest  An  PRA 
program  office  shall  exercise  care  in 
selecting  consultants,  and  in  reviewing 
their  work,  to  ensure  that  their  analy- 
sis iB  complete  and  objective.  This  Is  a 
particularly  Important  consideration 
wher^  the  consultant  may  expect  fur- 
ther contracts  based  on  the  outcome 
of  environmental  assessment  decisions. 

(c)  FRA  Responsibility.  The  FRA  is 
responsible  for  substantive  and  proce- 
dural compliance  with  environmental 
laws,  orders,  and  regulations,  and 
cannot  delegate  this  responsibllty  to 
consultants.  The  FRA  program  office 
that  contracts  with  a  consultant  shall 
make  its  own  evaluation  of  the  envi- 
ronmental issues  raised  by  the  pro- 
posed action.  The  program  office  shall 
review  any  assessments  performed  and 
any  dociunents  prepared  by  a  consul- 
tant to  ensure  that  they  satisfy  the  re- 
quirements of  this  Order.  When  neces- 
sary to  the  performance  of  its  review, 
the  program  office  shall  seek  the 
advice  of  the  Office  of  Policy  and  Pro- 
gram Development  and  of  the  Chief 
Counsel  (or,  in  the  case  of  the  ARR,  of 
the  Chief  Counsel  or  the  ARR).  An 
environmental  dociunent  accepted  by 
an  FRA  program  office  pursuant  to 
this  section  shall  be  considered  to 
have  been  prepared  by  that  office  for 
purposes  of  sections  8  through  13  of 
this  Order. 

8.  ENVIROmCKIfTAL  ASSESSMEIfTS 

(a)  Policy.  The  environmental  as- 
sessment of  a  proposed  major  FRA 
action  should  be  begun  by  or  under 
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the  supervision  of  the  FRA  program 
office  at  the  earliest  practical  time  in 
the  planning  process  for  the  proposed 
action. 

(b)  Scope,  The  environmental  assess- 
ment should  begin  by  identifying  all 
reasonable  alternatives  to  the  pro- 
posed action,  including  "no  action" 
and  including  mitigation  measures  not 
Incorporated  Into  the  design  of  the 
proposed  action.  It  is  entirely  proper 
that  the  number  of  alternatives  being 
considered  should  decrease  as  the  en- 
vironmental assessment  proceeds  and 
as  analysis  reveals  that  certain  theo- 
retical alternatives  would  in  fact  be 
vmreasonable.  The  assessment  should 
seek  to  Identify  "the  relevant  environ- 
mental Impacts  of  all  alternatives  dis- 
cussed, including  both  beneficial  and 
adverse  impacts;  impacts  which  are 
direct,  indirect,  and  cimiulative;  and 
Impacts  of  both  long-  and  short-term 
duration.  The  assessment  shall  Include 
consultation  with  appropriate  Federal. 
State,  and  local  authorities. 

The  following  areas  of  impact 
should  be  among  those  considererd  for 
the  affected  environment: 

(1)  Air  quality; 

(2)  Water  quality; 

(3)  Noise  and  vibration; 

(4)  Solid  waste  disposal; 

(5)  Ecological  systems: 

(6)  Impacts  on  wetland  areas; 

(7)  Impacts  on  endangered  species  of 
wildlife; 

(8)  Flood  hazards  and  floodplaln 
management; 

(9)  Coastal  zone  management; 

( 10)  Use  of  energy  resources;  ' 

(11)  Use  of  other  natural  resources, 
such  as  water,  minerals,  or  timber. 

(12)  Aesthetic  and  design  quality  im- 
pacts; 

(13)  Impacts  on  transportation:  Of 
both  passengers  and  freight;  by  all 
modes.  Including  the  bicycle  and  pe- 
destrian modes;  in  local,  regional,  na- 
tional, and  International  perspectives; 
and  Including  impacts  on  traffic  con- 
gestion; 

(14)  Possible  barriers  to  the  elderly 
and  handicapped; 

(15)  Land  use.  existing  and  planned; 

(16)  Impacts  on  the  socioeconomic 
environment,  including  the  number 
and  kinds  of  available  Jobs,  the  poten- 
tial for  community  disruption  and  de- 
mographic shifts,  the  need  for  and 
availability  of  relocation  housing,  and 
impacts  on  commerce  and  on  l(xad  gov-, 
emment  services  and  revenues; 

(17)  Public  health; 

(18)  Public  safety,  including  any  im- 
pacts due  to  hazardous  materials; 

(19)  Recreational  opportunities; 

(20)  Locations  of  historic,  archeo- 
logical,  architectural,  or  cultural,  sig- 
nificance, including,  if  i^pllcable.  con- 
sidtation  with  the  appropriate  State 
Historic  Preservation  Offioer(s): 
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(21)  Use  of  4(fVprbtect«d  properties: 
and 

(22)  Construction  period  tmpactA. 

(c)  Depth.  The  environmental  aHca*- 
ment  should  seek  to  qujuiUfy  each 
Impact  Identified  as  relevant  to  the 
proposed  action  and  to  each  alterna- 
tive. Such  quantification  should  proj>- 
erly  develop,  over  the  course  of  the  as- 
sessment process,  from  a  rough  order- 
of-macnitude  estimate  of  Impact  to 
finer  and  more  precise  measurements. 
The  depth  of  analysis  of  each  impact 
should  be  determined  at  each  point  in 
the  assessment  process  consistent  with 
the  following  factors: 

(1)  The  likely  significance  of  the 
Impact: 

(2)  The  magnitude  of  the  proposed 
action  or  an  alternative  action: 

(3)  Whether  the  impact  Is  beneficial 
or  adverse:  and 

(4)  Whether  and  to  what  extent  the 
impact  has  been  assessed  in  a  prior  en- 
vironmental document 

(d)  Documentation.  The  administra- 
tive record  produced  In  the  course  and 
as  a  result  of  an  environmental  assess- 
ment shall  be  maintained  by  or  under 
the  supervision  of  the  FRA  program 
office  responsible  for  the  assessment. 
This  documentation  shall  be  used  to 
determine  the  need  to  prepare  either  a 
negative  declaration  or  an  environ- 
mental impact  statement  for  the  pro- 
posed action,  and  shall  comprise  the 
foundation  for  such  documents  if  and 
when  they  are  prepared.  Evidence  of 
consultation  with  appropriate  Federal 
and  State  authorities  is  especially  de- 
sirable as  part  of  the  documentation 
of  an  envirormiental  assessment.  The 
program  office  shall  seek  the  advice  of 
the  Office  of  Policy  and  Program  De- 
velopment and  of  the  Office  of  Chlet 
Counsel  (or.  in  the  case  of  the  ARR.  of 
the  Chief  Counsel  of  the  ARR)  as  to 
the  sufficiency  of  the  documentation. 

(e)  Determination  Based  on  the  En- 
vironmental Assessment  The  environ- 
mental assessment  is  completed  when 
sufficient  information  has  been  accu- 
mulated in  the  record  for  the  FRA 
program  office  to  make  the  following 
determinations:  whether  the  proposed 
action  will  or  will  not  have  a  foresee- 
able significant  impact  on  the  quality 
of  the  human  environment;  whether 
or  not  the  proposed  action  wHl  use 
4(f)-protected  properties:  whether  or 
not  the  proposed  action  will  occtir  In  a 
wetlands  area:  and  whether  or  not  the 
proposed  action  will  occur  In  a  base 
flood-plain.  In  making  these  four  de- 
terminations, the  program  office  shall 
seek  the  advice  of  the  Office  of  Policy 
and  Program  Development  and  of  the 
Chief  Counsel  (or.  In  the  case  of  the 
ARR,  of  the  Chief  Counsel  of  the 
ARR)  and  shall  Inform  these  two  advi- 
sory offices  of  the  ultimate  determina- 
tions. Based  on  these  four  determina- 
tions, the  program  office  shall  take 
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action  in  accordance  with  paragraphs 
(1)  through  (4)  below,  as  applicable: 

(1)  If  the  FRA  program  office  deter- 
mines that  the  proposed  action  will 
not  have  a  foreseeable  significant 
Impact,  the  program  office  shall  com- 
pile that  determination  and  its  sup- 
porting documentation  into  a  negative 
declaration  and  proceed  in  accordance 
with  section  10  of  this  Order. 

(2)  If  the  program  office  determines 
that  there  Is  a  foreseeable  significant 
impact,  it  shall  l)egln  to  prepare  a 
draft  EIS  and  proceed  In  accordance 
with  sections  9  and  12  of  this  Order. 

(3)  If  the  program  office  determines 
that  the  proposed  action  contemplates 
using  4(f)-protected  properties,  it  shall 
proceed  In  accordance  with  section  11 
of  this  Order. 

(4)  If  the  program  office  determines 
that  the  proposed  action  will  occur  In 
a  wetlands  area  or  in  a  base  floodplaln. 
the  program  office  shall  comply  with 
subsection  13(r)  (6)  or  (8)  of  this 
Order,  as  applicable.  If  a  negative  dec- 
laration is  prepared,  the  reference  in 
13(r)  (6)  and  (8)  to  final  EIS  should  be 
read  as  negative  declaration. 

9.  CmZDf  iHVOLVnCBfT 

(a)  FoHey.  Citizen  Involvement  is  en- 
couraged at  every  stage  of  the  environ- 
mental assessment  of  a  proposed  FRA 
action,  but  shall  only  be  required  in 
the  course  of  processing  an  EIS. 

(b)  Procedures.  After  an  FRA  pro- 
gram office  made  the  decision  to  pre- 
pare a  draft  EIS.  In  accordance'  with 
section  8<e)  of  this  Order,  the  program 
office  has  shall  implement  the  follow- 
ing procedures: 

(1)  Develop,  in  cooperation  with  the 
FRA  Public  Affairs  Officer,  a  list  of 
Interested  parties,  including  Federal, 
regional.  State,  and  local  authorities, 
environmental  groups,  individuals,  and 
business,  public  service,  education, 
labor,  and  conununity  organizations.  A 
list  of  Federal  and  Federal-State  agen- 
cies with  Jurisdiction  by  law  or  special 
expertise  In  envirormiental  areas  may 
be  found  In  Attachment  4  to  DOT 
Order  56 10.  IB. 

(2)  Notify  interested  parties  of  the 
decision  to  prepare  an  EIS.  The  notice 
shall  Include  the  name,  title,  address, 
and  phone  number  of  an  FRA  pro- 
gram official  who  may  be  contacted  in 
connection  with  such  preparation.  The 
notice  shall  Invite  comments  from  the 
interested  parties  on  the  environmen- 
tal impaccts  of  the  proposed  action  and 
on  the  scope  and  depth  desirable  for 
the  discussion  in  the  draft  EIS. 

(3)  C:irculate  the  draft  EIS.  to  inter- 
ested parties  and  to  depositories,  such 
as  public  libraries,  together  with  an  In- 
vitation to  comment  on  the  draft  EIS. 
Such  circulation  should  comply  with 
OMB  Circular  A-95. 

(4)  Publicize  the  availability  of  the 
draft  EIS  by  press  release.  In  coordina- 


tion with  the  FRA  Public  Affairs  Off!- 
cer.  by  advertisement  in  local  newspa- 
pers of  general  circulation  and  by 
other  suitable  means.  EPA  will  nor- 
mally publish  such  notice  In  the  Fed- 
eral Register.  If  one  or  more  alterna- 
tive Includes  significant  encroachment 
on  a  floodplaln.  the  notice  shall  make 
reference  to  that  fact. 

(5)  If  necessary  or  desirable,  as  de- 
termined in  consultation  with  the 
Office  of  Chief  c:ounsel  (or.  in  the 
case  of  the  ARR,  with  the  Chief  Coun- 
sel of  the  ARR),  using  the  criteria  in 
section  6(e)  of  DOT  Order  56 10. IB. 
hold  a  hearing  or  hearings  on  the 
draft  EIS. 

(6)  Respond  to  all  responsible  com- 
ments in  the  final  EIS  In  accordance 
with  section  12(cX9)  of  this  Order. 

(c)  LisU  of  Actions.  The  Office  of 
Policy  and  Program  Development 
shall  maintain  and  make  available  on 
request  a  list  of  FRA  actions  for  which 
4(f)  determinations  or  draft  or  final 
EIS's  are  being  prepared.  A  list  shall 
also  be  maintained  and  made  available 
of  negative  declarations  which  have 
been  prepared  and  approved  in  accord- 
ance with  section  10  of  this  Order 
where  the  action  covered  by  a  negative 
declaration  (1)  has  been  identified  as 
one  nomally  requiring  preparation  of 
an  EIS:  (2)  Is  similar  to  another  action 
for  which  an  EUS  has  been  or  is  being 
prepared:  (3)  has  been  previously  an- 
nounced to  be  the  subject  of  an  EIS; 
or  (4)  has  been  identified  as  particu- 
larly envirorunentally  controversial.  A 
.  current  copy  of  both  lists  shall  be  sub- 
mitted quarterly  to  the  Administrator, 
to  the  Assistant  Secretary  of  Trans- 
portation for  Policy  and  International 
Affairs,  and  to  the  EIPA. 

10.  Nbcativb  Declarations 

(a)  CteneroL  A  negative  declaration 
shall  be  prepared  for  all  major  FRA 
actions  for  which  an  environmental 
impact  statement  Is  not  required,  as 
determined  In  accordance  with  section 
8(e)  of  this  Order. 

(b)  Decisionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 
any  level  of  authority  of  the  FRA  to 
commit  the  FRA  or  its  resources  to  a 
major  FRA  action  for  which  a  nega- 
tive declaration  must  be  prepared 
until  a  negative  declaration  covering 
the  action  has  been  prepared  and  ap- 
proved In  accordance  with  this  section. 

(c)  Staff  Responsibilities.  (DA  nega- 
tive declaration,  when  required,  shall 
be  prepared  by  the  FRA  program 
office  and  shall  be  signed  by  the  offi- 
cial heading  that  office.  The  program 
office  shall  forward  a  copy  to  the 
Office  of  Policy  and  Program  Develop- 
ment and  a  copy  to  the  Office  of  Chief 
Counsel. 

(2)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Pro- 
gram Development  shall  review  the 


negative  declaration  and  shall  advise 
the  program  office  of  the  consistency 
of  the  negative  declaration  with  FRA 
policies  and  programs. 

(3)  The  Office  of  Chief  Counsel  shall 
review  every  negative  declaration  and 
shall  advise  the  program  office  In  writ- 
ing as  to  the  legal  sufficiency  of  the 
negative  declaration. 

(4)  The  program  office  shall  submit 
the  negative  declaration  to  the  Admin- 
istrator concurrently  with  the  advice 
obtained  from  the  Office  of  Policy  and 
Program  Development,  when  applica- 
ble, and  from  the  Office  of  Chief 
Counsel. 

(5)  A  negative  declaration  may 
become  final  only  upon  approval  by 
the  Administrator. 

(d)  Coordination.  An  approved  nega- 
tive declaration  need  not  be  coordinat- 
ed outside  the  FRA.  but  shall  be  made 
available  to  the  public,  to  a  Qovem- 
ment  agency,  or  to  Congress  upon  re- 
quest. A  list  of  approved  negative  dec 
larations  shall  be  kept  by  the  Office  of 
Policy  and  Program  Development  as 
provided  in  section  9(c)  of  this  Order. 

(e)  4(J)  Determinations.  A  4(f)  deter- 
mination, prepared  according  to  sec- 
tion II  of  this  Order,  may  be  required 
for  a  proposed  FRA  action  even 
though  an  EIS  Is  not  required.  If  so. 
the  4(f)  determination  shall  be  set 
forth  in  a  separate  document  and  shall 
accompany  the  negative  declaration 
through  the  review  process. 

(f)  Representations  of  Mitigation. 
Where  a  negative  declaration  has  rep- 
resented that  certain  measures  would 
be  taken  to  mitigate  adverse  environ- 
mental Impacts  of  an  action,  the  FRA 
program  office  shall  monitor  the 
action  and,  as  necessary,  take  steps  to 
enforce  the  Implementation  of  such 
measures.  Where  applicable,  the  FRA 
program  office  shall  include  mitiga- 
tion measures  in  grant  and  contract 
funding  agreements. 

(g)  Legislative  Negative  Declaration. 
An  approved  negative  declaration  cov- 
ering any  FRA-sponsored  proposal  for 
legislation  which  will  not  significantly 
affect  the  quality  of  the  human  envi- 
ronment shall  be  forwarded  to  the  ap- 
propriate Congressional  commlttee(s) 
with  the  proposed  legislation. 

(h)  Changes  and  Supplements. 
Where  a  significant  change  Is  made  In 
the  planning  for  an  FRA  action  which 
would  alter  environmental  impacts,  or 
where  significant  new  information  be- 
comes available  regarding  the  environ- 
mental Impacts  of  an  FRA  action,  the 
FRA  program  office  shall  determine 
whether,  because  of  the  changes  or 
the  new  Information,  the  proposed 
action  will  or  will  not  have  a  foresee- 
able significant  impact  on  the  quality 
of  the  human  environment.  In  making 
this  determination,  the  program  office 
shall  seek  the  advice  of  the  Office  of 
Chief  Counsel  (or.  In  the  case  of  the 
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ARR.  of  the  Chief  Counsel  of  the 
ARR).  If  not,  the  program  office  shall 
prepare  an  appropriate  supplement  to 
the  original  negative  declaration.  If  so. 
It  shall  prepare  a  draft  EIS  and  pro- 
ceed in  accordance  with  sections  9  and 
12  of  this  Order. 

(I)  Contents  of  a  Negative  Declara- 
tioTL  There  shall  be  no  prescribed 
format  for  negative  declarations.  A 
negative  declaration  shall  contain  the 
following: 

(1)  Identification  of  the  document  as 
a  negative  declaration; 

(2)  Identification  of  the  U.S.  Depart- 
ment of  Transportation.  Federal  Rail- 
road Administration;     . 

(3)  The  title  of  the  action,  including, 
if  applicable.  Identification  of  the 
action  as  a  legislative  proposal: 

(4)  The  FRA  program  office  which 
prepared  the  document; 

(5)  The  month  and  year  of  prepara- 
tion of  the  document: 

(6)  The  name,  title,  address,  and 
phone  number  of  the  person  in  the 
program  office  who  should  be  contact- 
ed to  supply  further  information 
about  the  document; 

(7)  A  list  of  those  persons  or  organi- 
zations assisting  the  FRA  program 
office  In  the  preparation  of  the  docu- 
ment; 

(8)  A  description  of  the  proposed 
action; 

(9)  A  description  of  the  alternatives 
considered: 

(10)  Environmental  data; 

(11)  A  discussion  of  mitigation  meas- 
ures that  will  be  used; 

(12)  A  conclusion  that  the  proposed 
action  win  have  no  foreseeable  signifi- 
cant impact  on  the  quality  of  the 
human  environment;  und 

(13)  Signature  and  date  indicating 
the  approval  of  the  Administrator  re- 
quired by  subsection  (c)  of  this  sec- 
tion. 

11.  4(f)  Determinations 

(a)  GeneroL  The  program  office 
shall  obtain  the  approval  of  the  Ad- 
ministrator for  a  4(f)  determination 
before  any  FRA  acton  Is  taken  which 
proposes  to  use  4(f)-protected  proper- 
ties. The  4(f)  determination  shall  ac- 
company either  a  negative  declaration 
or  an  environmental  impact  state- 
ment. 

(b)  Staff  Responsibilities. 

(1)  The  FRA  program  office  shall 
determine  whether  or  not  a  proposed 
action  contemplates  the  use  of  4(f)- 
protected  properties.  The  program 
office  shall  seek  the  advice  of  the 
Office  of  Chief  Counsel  (or,  in  the 
case  of  the  ARR.  of  the  Chief  Counsel 
of  the  ARR)  In  making  this  determi- 
nation. 

(2)  If  it  is  determined  that  the  pro- 
posed action  would  use  4(f)-protected 
properties,  the  FRA  program  office 
shall  initiate  consultations  on  the  pro- 
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posed  action  with  the  Department  of 
the  Interior  and.  if  appropriate,  with 
the  Departments  of  Housing  and 
Urban  Development  and  of  Agricul- 
ture. If  State  or  locally-owned  proper- 
ty Is  involved,  the  program  office 
should  also  consult  with  the  appropri- 
ate State  or  local  authorities. 

(3)  The  FRA  program  office  shall  in- 
corporate into  Its  environmental  as- 
sessment of  the  proposed  action  an 
analysis  of  whether  or  not  there  are 
any  feasible  and  prudent  alternatives 
to  the  proposed  use  of  4(f)-protected 
properties  and  of  aU  possible  planning 
measures  which  could  be  taken  to 
minimize  harm  to  such  4(f)-protected 
properties  resulting  from  such  use. 

(4)  If  the  program  office  determines 
on  the  basis  of  its  analysis  that  there 
is  no  feasible  and  prudent  alternative 
to  the  use  in  the  proposed  action  of 
4(f)-protected  properties,  It  shall  pre- 
pare a  4(f)  determination  for  the 
action.  The  document  shall  evidence 
consultation  with  the  Department  of 
the  Interior  and.  where  applicable, 
with  the  Departments  of  Housing  and 
Urban  Development  and  of  Agricul- 
ture. The  program  office  shall  forward 
a  copy  of  the  4(f)  determination  to  the 
Office  of  Policy  and  Program  Develop- 
ment and  a  copy  to  the  office  of  Chief 
Counsel  along  with  the  appropriate 
negative  declaration  or  EIS. 

(5)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Pro- 
gram Development  shall  review  the 
4(f)  determination  and  shall  advise  the/"" 
program  office  as  to  the  consistency  of 
the  4(f)  determination  with  FRA  pMl- 
cles  and  programs.  \ 

(6)  The  Office  of  Chief  Counsel  shall 
review  every  4(f)  determination  and 
shall  advise  the  program  office  In  writ- 
ing as  to  the  legal  sufficiency  of  the 
4(f)  determination. 

(7)  The  program  office  shall  submit 
the  4(f)  determination  to  the  Adminis- 
trator concurrently  with  the  advice 
obtained  from  the  Office  of  Policy  and 
Program  Development,  when  applica- 
ble, and  from  the  Office  of  Chief 
Counsel. 

(8)  A  4(f)  determination  may  become 
final  only  upon  approval  by  the  Ad- 
ministrator. 

(c)  Representations  of  Mitigation. 
Where  a  4(f)  determination  has  repre- 
sented that  certain  measures  would  be 
taken  to  Implement  the  planning  to 
minimize  harm  to  4(f)-protected  prop- 
erties, the  FRA  program  office  shall 
monitor  the  action  and.  as  necessary, 
take  steps  to  enforce  the  Implementa- 
tion of  such  measures.  Where  applica- 
ble, the  FRA  program  office  shall  in- 
clude mitigation  measures  in  grant 
and  contract  funding  agreements. 

(d)  Contents  of  a  4(f)  Determination. 
There  shall  be  no  prescribed  format 
for  4(f)  determinations.  A  4(f)  determi- 
nation shall  contain  the  following: 
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(1)  Identification  of  the  document  as 
a  4<f)  determination  made  pursuant  to 
section  4(f)  of  the  Department  of 
Transportation  Act.  49  U^.C.  1653<f ); 

(2)  Identification  of  the  U.S.  E>epart- 
ment  of  Transportation.  Federal  Rail- 
road Administration; 

(3)  The  tiUe  of  the  action; 

(4)  The  program  office  which  pre- 
pared the  document: 

(5)  The  month  and  year  of  prepara- 
tion of  the  document; 

(6)  A  description  of  the  proposed 
action  In  its  entirety,  or  reference  to 
such  description  in  an  accompanying 
environmental  dociunent; 

(7)  A  description  of  the  4(f)-protect- 
ed  properties  proposed  to  be  affected, 
including  information  about  their  size, 
uses,  patronage,  unique  qualities,  and 
relationship  to  other  lands  In  the  vi- 
cinity of  the  action;  and  an  explana- 
tion of  the  significance  of  the  proper- 
ties as  determined  by  the  Federal, 
State,  or  local  officials  having  Jurisdic- 
tion thereof; 

(8)  A  detailed  description  of  the  use 
which  the  FRA  action  proposes  to 
make  of  the  affected  4(f)-protected 
properties; 

(9)  A  similarly  detailed  description 
ef  every  reasonable  alternative  loca- 
tion, routing,  or  design  to  the  one  pro- 
posed, including  the  alternative  of  "no 
action''.  Each  description  should  ana- 
lyze, as  appropriate,  the  technical 
feasibUity.  cost  estimates  (with  figures 
showing  percentage  differences  in 
total  project  costs),  the  possibility  of 
community  or  ecosjwtem  disruption, 
and  other  significant  environmental 
impacts  of  each  alternative,  so  as  to 
evidence  that  the  financial,  social,  or 
ecological  costs  or  adverse  environ- 
mental impacts  of  each  alternative 
other  than  that  proposed  would  pres- 
ent unique  problems  or  reach  extraor- 
dinary magnitudes; 

(10)  A  description  of  all  planning  un- 
dertaken to  minimize  harm  to  the  4(f)- 
protected  properties  from  the  pro- 
posed action.  This  should  include  a  de- 
scription of  actions  which  will  be 
taken  to  mitigate  adverse  environmen- 
tal impacts,  such  as  l)eautificatlon 
measures,  replacement  of  land  or 
structures  of  their  equivalents  on  or 
near  their  existing  slte(s),  tunneling, 
cut  and  cover,  cut  and  fill,  treatment 
of  embankments,  planting,  screening. 
Installation  of  noise  barriers,  or  estab- 
lishment of  pedestrian  or  bicycle 
paths; 

(11)  Evidence  of  concurrence  or  of 
efforts  to  obtain  concuirrence  of  the 
public  official  or  officials  having  Juris- 
diction over  the  4(f)-protected  proper- 
ties regarding  the  proposed  action  and 
the  planning  to  minimize  its  harm; 

(12)  In  a  final  EIS  or  along  with  a 
negative  declaration,  evidence  of  con- 
suiution  with  the  Department  of  the 
Interior  and.  where  appropriate,  with 
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the  Departments  of  Housing  and 
Urban  Development  and  of  Agricul- 
ture; 

(13)  In  a  final  EIS  or  along  with  a 
negative  declaration,  a  conclusion  that 
there  is  no  feasible  and  prudent  alter- 
native to  the  proposed  use  of  4(f)-pro- 
tected  properties  and  that  the  propos- 
al Includes  all  possible  planning  to 
minimize  harm  to  such  properties  re- 
sulting from  such  use;  and 

(14)  In  a  final  EIS  or  along  with  a 
negative  declaration,  signature  and 
date  indicating  the  approval  of  the  Ad- 
ministrator as  required  by  subsection 
(bX8)  of  this  section. 

12.  ENviBOincKirrAL  Impact  STATnmrrs 

(a)  QeneraL  The  FRA  shall  prepare 
and  include  a  final  EIS  in  every  rec- 
ommendation on  proposals  for  major 
FRA  actions  significantly  affecting 
the  quality  of  the  human  environ- 
ment, as  determined  in  accordance 
with  section  8(e)  of  this  Order. 

(b)  Deciaionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 
any  level  of  FRA  to  commit  the  FRA 
or  its  resources  to  a  major  FRA  action 
for  which  an  EIS  must  be  prepared 
tintil  the  later  of  the  following  dates: 

(1)  Thirty  (30)  days  after  a  final  EIS 
covering  the  action  has  been  submit- 
ted to  the  EPA;  or 

(2)  Ninety  (90)  days  after  a  draft 
EIS  has  been  made  available  to  the 
public,  as  measured  from  the  date  the 
EPA  publishes  a  notice  of  the  draft 
EIS's  availability  in  the  Federal  Reg- 

rSTER. 

The  FRA  program  office  may  seek  a 
waiver  to  shorten  these  time  limits 
from  the  Council  on  Environmental 
Quality  in  an  emergency  or  where  the 
delay  imposed  by  these  time  limits 
would  significantly  raise  the  costs  or 
seriously  Impair  the  effectiveness  of 
the  proposed  action.  Any  proposed 
waiver  of  time  limits  should  be  re- 
quested only  after  consulUtion  with 
the  Office  of  Chief  Counsel. 

(c)  Stajf  Responsibilities  and 
Timing.  (1)  The  FRA  program  office 
shall  begin  the  preparation  of  a  draft 
EIS  as  soon  as  the  environmental  as- 
sessment for  the  proposed  action,  per- 
formed in  accordance  with  section  8  or 
10(h)  of  this  Order,  discloses  that  the 
action  Will  significantly  affect  the 
quality  of  the  human  environment. 

(2)  In  preparing  a  draft  EIS,  the  pro- 
gram office  shall  perform  such  further 
research  and  consultation  as  may  be 
required  to  supplement  the  record  of 
the  environmental  assessment.  When 
completed,  the  draft  EIS  shaU  be 
signed  by  the  head  of  the  program 
office.  The  program  office  shall  for- 
ward a  copy  to  the  Office  of  Policy 
and  Program  Development  and  a  copy 
to  the  Office  of  Chief  Counsel. 

(3)  When  requested  by  the  program 
office,  the  Office  of  Policy  aiul  Pro- 


gram Development  shall  review  the 
draft  EIS  and  shall  advise  the  pro- 
gram office  in  writing  as  to  the  con- 
sistency of  the  draft  EIS  with  FRA 
policies  and  programs. 

(4)  The  Office  of  Chief  Counsel  shall 
review  every  draft  "EIS  and  shall 
advise  the  program  office  in  writing  as 
to  the  legal  sufficiency  of  the  draft 
EIS. 

(5)  The  program  office  shall  submit 
the  draft  EIS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  Office  of  Policy  and  Program 
Development,  when  applicable,  and 
from  the  Office  of  Chief  Counsel. 

(6)  A  draft  EIS  may  be  formally  re- 
leased outside  the  FRA  only  after  ap- 
proval by  the  Administrator. 

(7)  The  Office  of  Policy  and  Pro- 
gram Development,  in  cooperation 
with  the  program  office,  shall  direct 
distribution  of  the  draft  EIS  as  fol- 
lows: ten  copies  to  the  ETA;  two  copies 
to  the  Office  of  the  Assistant  Secre- 
tary of  Transportation  for  Policy  and 
International  Affairs;  and  copies  to  all 
Federal  agencies  which  have  Jurisdic- 
tion by  law  or  special  expertise  with 
respect  to  the  environmental  impacts 
of  the  proposed  action;  State  and  re- 
gional clearinghouses  in  accordance 
with  OMB  Circular  A -95;  State  and 
local  government  authorities  and 
public  Ubrarles  in  the  area  to  be  af- 
fected by  the  proposed  action;  and  all 
other  Interested  parties  identified 
during  the  preparation  of  the  draft 
EIS  pursuant  to  section  9(bKl)  of  this 
Order. 

(8)  The  draft  EIS  shall  be  made 
available  for  public  and  agency  com- 
ment for  at  least  45  days  from  the 
Friday  following  the  week  the  draft 
EIS  was  received  by  EPA.  The  time 
period  for  comments  on  the  draft  EIS 
shall  be  specified  In  a  prominent  place 
in  the  document,  but  comments  re- 
ceived after  the  stated  time  period  ex- 
pires should  be  considered  to  the 
extent  possible. 

(9)  Where  a  public  hearing  is  to  be 
held  on  the  draft  EIS.  as  determined 
in  accordance  with  section  9(bK5)  of 
this  Order,  the  draft  EIS  shaU  be 
made  available  to  the  public  at  least 
30  days  prior  to  the  hearing. 

(10)  The  program  office  shall  consid- 
er all  comments  received  on  the  draft 
EIS.  Issues  raised  through  the  citizen 
Involvement  process,  and  new  Informa- 
tion, and  shall  revise  the  text  into  a 
final  EIS  accordingly.  All  responsible 
comments  shall  be  Included  in  the 
final  EIS.  either  verbatim  or  in  sum- 
mary form.  The  final  EIS  shall  be 
signed  by  the  head  of  the  program 
office  and  a  copy  forwarded  to  the 
Office  of  Policy  and  Program  Develop- 
ment and  a  copy  to  the  Office  of  Chief 
CounseL 

(11)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Pro- 


gram Development  shall  review  the 
final  EIS  and  shall  advise  the  program 
office  in  writing  as  to  the  consistency 
of  the  final  EIS  with  FRA  policies  and 
programs. 

(12)  The  office  of  Chief  Counsel 
shall  review  every  final  EIS  and  shall 
advise  the  program  office  in  writing  as 
to  the  legal  sufficiency  of  the  final 
EIS. 

(13)  The  Office  of  Policy  and  Pro- 
gram Development,  in  cooperation 
with  the  program  office,  shall  trans- 
mit two  copies  of  the  final  EIS  to  the 
Office  of  the  Assistant  Secretary  of 
Transportation  for  Policy  and  Interna- 
tional Affairs  for  concurrence  by  that 
office.  The  fiiud  EIS  may  be  deemed 
concurred  in  by  that  office  unless  that 
office  notifies  the  FRA  to  the  con- 
trary within  two  weeks  or  if  the  deci- 
sion whether  or  not  to  take  the  action 
has  been  reserved  to  the  Secretary  of 
Transportation,  as  provided  in  sections 
9.c(5)  and  9.e  of  DOT  Order  56 10.  IB 
That  office  shall  issue  appropriate 
comments  if  it  does  not  conciir.  The 
comments  must  be  resolved  and  con- 
currence obtained  prior  to  submission 
of  the  final  EIS  to  the  Administrator. 

(14)  The  program  office  shall  submit 
the  final  EIS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  Office  of  Policy  and  Program 
Development,  when  applicable,  and 
the  Office  of  Chief  Oiunsel,  and  along 
with  any  comments  of  the  Assistant 
Secretary  of  Transportation  for  Policy 
and  International  Affairs. 

(15)  The  final  EIS  may  become  final 
only  upon  approval  by  the  Administra- 
tor. 

(16)  After  approval  by  the  Adminis- 
trator, the  Office  of  Policy  and  Pro- 
gram Development,  In  cooperation 
with  the  program  office,  shall  direct 
distribution  of  the  final  EIS  as  fol- 
lows: Ten  copies  to  the  EPA;  and 
copies  to  FRA  regional  offices;  State 
and  local  authorities  and  public  librar- 
ies in  the  area  affected  by  the  pro- 
posed action;  Federal  agencies  and 
other  parties  who  conunented  substan- 
tively on  the  draft  EIS  In  writing  or  at 
a  public  hearing;  and  all  agencies,  or- 
ganizations, or  Individuals  requesting 
copies. 

(d)  Legislative  EIS.  Notwithstanding 
the  provisions  of  subsections  (b)  and 
(c)  of  this  section,  an  approved  draft 
EIS  covering  proposed  legislation  may 
be  forwarded  to  the  appropriate  Con- 
gressional committee(s)  with  the  pro- 
posed legislation  before  comments 
have  been  received  and  a  final  EIS 
prepared.  If  a  final  EIS  is  prepared,  it 
shall  be  forwarded  to  the  appropriate 
Congressional  committee  as  soon  as  it 
becomes  available. 

(e)  Changes  and  Supplements. 
Where  a  significant  change  is  made  in 
the  planning  for  an  FRA  action  which 
would  alter  environmental  Impacts,  or 
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where  significant  new  information  be- 
comes available  regarding  the  environ- 
mental impacts  of  an  FRA  action,  the 
FRA  program  office  shall  prepare  an 
Impropriate  supplement  to  the  original 
draft  or  final  EIS.  Such  a  supplement 
shall  be  processed  like  a  draft  EIS  for 
that  portion  of  the  FRA  action  affect- 
ed. The  program  office.  In  consulta- 
tion with  the  Office  of  Chief  Coxmsel, 
shall  determine  whether  and  to  what 
extent  any  portion  of  the  proposed 
action  is  unaffected  by  the  planning 
change  or  new  information.  FRA  deci- 
sionmaking on  portions  of  the  pro- 
posed action  having  utility  independ- 
ent of  the  affected  portion  may  go  for- 
ward regardless  of  the  concurrent 
processing  of  the  supplement. 

(f)  Representations  of  Mitigation. 
Where  a  final  EIS  has  represented 
that  certain  measures  would  be  taken 
to  mitigate  the  adverse  environmental 
impacts  of  an  action,  the  FRA  pro- 
gram office  shall  monitor  the  action 
and,  as  necessary,  take  steps  to  en- 
force the  Implementation  of  such 
measures.  Where  applicable,  the  FRA 
program  office  shall  Include  mitiga- 
tion measures  in  grant  and  contract 
funding  agreements. 

(g)  4(J)  Determinations.  Where  a  4(f) 
determination  as  weU  as  an  EIS  is  re- 
quired for  a  proposed  FRA  action,  it 
should  be  prepared  in  accordance  with 
Section  II  of  this  Order  and  should  be 
incorporated  into  the  draft  and  final 
EIS  in  an  appropriate  section. 

(h)  Contents  of  an  EIS.  The  specific 
contents  of  both  a  draft  and  final  EIS 
shall  be  as  prescribed  by  section  13  of 
this  Order.  There  shall  be  no  pre- 
scribed format  for  or  page  limitations 
set  on  EIS's,  but  as  EIS  shall  be  pre- 
pared so  as  to  focus  on  the  significant 
issues,  as  identified  by  the  environ- 
mental assessment  and  the  process  of 
public  comment,  and  so  as  to  avoid  ex- 
traneous data  and  discvtsslon.  The  text 
of  an  EIS  should  be  written  in  plain 
language  comprehenisble  to  a  lay  per- 
sons, with  technical  material  gathered 
into  appendices.  Graphics  and  draw- 
ings, maps  and  photographs  shall  be 
used  as^necessary  to  clarify  the  pro- 
posal and  its  alternatives.  The  sources 
of  all  data  used  in  an  EIS  shall  be 
noted  or  referenced  in  the  EIS. 

13.  Coirmrr  or  an  EirvisomcxirTAL 
Impact  Statement 

A  draft  or  final  EIS  shall  contain 
the  following,  subject  to  the  general 
provisions  of  section  12(h)  of  this 
Order 

(a)  Identification  of  the  docimient  as 
a  draft  or  final,  or  supplement  to  a 
draft  or  fitud,  environmental  impact 
statement  prepared  pursuant  to  sec- 
tion 102(2KC)  of  the  National  Envi- 
ronmental Policy  Act.  42  UJ3.C. 
4332(2XC). 
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(b)  If  appropriate,  identification  of 
the  document  as  containing  a  4(f)  de- 
termination made  pursuant  to  section 
4(f)  of  the  Department  of  Transporta- 
tion Act,  49  U.S.C.  1653(f). 

(c)  If  appropriate,  a  citation  in  addi- 
tion to  the  identification  in  subsection 
(a)  of  this  section  to  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470(f). 

(d)  Identification  of  the  U.S.  Depart- 
ment of  Transportation,  Fed«iLl  Rail- 
road Administration. 

(e)  The  title  of  the  action,  including, 
if  applicable.  Identification  of  the 
action  as  legislative  proposal. 

(f)  The  FRA  program  office  which 
prepared  the  document. 

(g)  The  month  and  year  of  prepara- 
tion of  the  document. 

(h)  The  name,  title,  address,  and 
phone  number  of  the  person  or  per- 
sons in  the  FRA  program  office  who 
can  be  contacted  to  supply  further  in- 
formation about  the  document. 

(1)  In  a  draft  EIS,  the  name  and  ad- 
dress of  the  person  in  the  FRA  to 
whom  comments  on  the  document 
should  be  addressed,  and  the  date  by 
which  comments  must  be  received  to 
be  considered. 

(J)  A  list  of  those  persons,  organiza- 
tions, or  agencies  assisting  the  FRA  in 
the  preparation  of  the  dociunent. 

(k)  In  a  draft  EIS,  a  list  of  agencies, 
organizations,  and  persons  to  whom 
copies  of  the  document  are  being  sent. 

(1)  In  a  final  EIS,  a  list  of  all  agen- 
cies, organizations,  or  persons  from 
whom  comments  were  received  on  the 
draft  EIS. 

(m)  A  table  of  contents. 

(n)  A  simmiary  of  the  contents  and 
conclusions  of  the  document,  stressing 
areas  of  significant  environmental 
impact  and  in  the  draft  EIS  the  issues 
to  be  resolved  among  altert^tives  to 
the  proposed  action.  The  final  EIS 
should  indicate  how  these  Issues  have 
been  resolved  or  considered  in  select- 
ing the  proposed  alternative.  The  sum- 
mary should  be  brief  and  no  longer 
than  10  pages. 

(o)  A  brief  statement  of  the  purpose 
and  need  to  which  the  alternatives  de- 
scribed in  subsection  (p)  respond,  in- 
cluding, where  applicable,  the  legisla- 
tive authority  on  which  it  is  based; 
and  the  extent  to  which  other  Federal, 
State,  or  local  agencies  are  fimding  or 
otherwise  participating  In  or  reg\ilat- 
Ing  the  alternatives. 

(p)  A  description  of  all  reasonable  al- 
ternative courses  of  action  which 
could  satisfy  the  purpose  and  need 
Identified  in  subsection  (o).  The  de- 
scription should  Include  the  "no 
action"  alternative  and  alternatives 
not  currently  within  the  authority  of 
the  FRA,  as  well  as  a  description  of 
feasible  mitigation  measures  which 
have  not  been  Incorporated  Into  the 
proposed  action.  The  draft  EIS  may 
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and  the  final  EIS  shaU  identify  which 
alternative  is  the  proposed  action. 

(q)  A  short  description  of  the  envi- 
ronment likely  to  be  affected  by  the 
proposed  action,  by  way  of  introduc- 
tion to  the  environmental  impact  anal- 
ysis, including  a  list  of  all  States,  coun- 
ties, and  metropolitan  areas  likely  to 
be  so  affected. 

(r)  An  analysis  of  the  environmental 
Impacts  of  the  alternatives,  including 
the  proposed  action,  if  identified.  The 
discussion  under  each  area  of  impact 
should  cover  the  proposed  action  and 
all  alternatives,  even  if  only  to  point 
out  that  one  or  more  alternatives 
would  have  no  Impact  of  that  kind. 
Under  each  area  of  Impact,  the  discus- 
sion should  focus  on  alternatives 
which  might  enhance  environmental 
quality  or  avoid  some  or  aU  adverse 
impacts  of  the  proposed  action.  At- 
tachment 2  to  DOT  Order  S610.1B 
shall  provide  guidance  to  the  contents 
of  this  section.  Analysis  should  be  fo- 
cused on  areas  of  significant  impact: 
Beneficial  and  adverse;  direct.  Indirect. 
and  cumulative:  and  both  long  and 
short-term.  There  should  be  evidence 
of  consultation  with  appropriate  Fed- 
eral, State  and  local  officials.  At  least 
the  following  areas  of  impact  should 
be  discussed: 

(1)  Air  Quality.  There  should  be  an 
assessment  of  the  consistency  of  the 
alternatives  with  Federal  and  State 
plans  for  the  attainment  and  mainte- 
nance of  air  quality  standards. 

(2)  Water  Quality.  There  should  be 
an  assessment  of  the  consistency  of 
the  alternatives  with  Federal  and 
State  standards  concerning  drinking 
water,  storm  sewer  drainage,  sedimen- 
tation control,  and  non-point  source 
discharges  such  as  runoff  from  con- 
struction operations.  The  need  for  any 
permits  under  sections  402  and  404  of 
the  Federal  Water  Pollution  Control 
Act  (33  U.S.C.  1342,  1344)  for  the  dis- 
charge of  dredged  or  fill  material  shall 
be  discussed. 

(3)  Notice  and  vibratioii.  The  alter- 
natives should  be  assessed  with  respect 
to  applicable  Federal.  State,  and  local 
noise  standards,  especially  those  en- 
forced by  the  FRA  for  railroad  equip- 
ment, yards  and  faculties  Including  49 
CFR  Part  210  "Railroad  Noise  Emis- 
sion Compliance  Regulations". 

(4)  Solid  waste  dispoaoL  The  alter- 
natives should  be  assessed  with  respect 
to  State  and  local  standards  for  sani- 
tary landfill  and  solid  waste  disposal. 

(5)  Natural  ecological  systems.  The 
EIS  should  discuss  both  construction 
period  and  long-term  impacts  of  the 
alternatives  on  wildlife  and  vegetation 
In  the  affected  environment.  Where 
an  alternative  proposes  to  control  or 
modify  a  stream  or  other  body  of 
water  In  some  way.  there  shall  be  evi- 
dence of  consultation  with  the  U.S. 
Plsh  and  WUdllfe  Service  of  the  De- 


partment of  the  Interior  and  with  the 
agencies  exercising  administration 
over  the  wildlife  resources  of  affected 
States,  as  required  by  section  2(a)  of 
the  Fish  and  WUdllfe  Coordination 
Act.  16  U.S.C.  662(a). 

(6)  Wetlands.  In  accordance  with 
E.O.  11990  (May  24.  1977),  and  revised 
DOT  Order  5660.1  A  (43  FR  45285, 
September  24,  1978),  the  program 
office  shall  determine  whether  any  of 
the  alternatives  wiU  be  located  in  a 
wetland  area.  If  so.  the  procedures  in 
DOT  Order  5660.1  A  should  be  fol- 
lowed Including  consultation  with  the 
appropriate  representative  of  the  De- 
partment of  the  Interior,  and  with  re- 
sponsible Federal.  State  or  local  offi- 
cials with  special  expertise,  concerning 
the  impacts  of  the  proposal  on  the 
wetland  areas  affected.  If  the  pro- 
posed action  Is  lo<5ated  in  a  wetland 
area,  the  final  EIS  shaU  docimient  a 
determination  that  there  Is  no  practi- 
cable alternative  to  such  location,  and 
that  the  proposed  action  Includes  all 
practicable  measures  to  minimize 
harm  to  wetlands  which  may  result 
from  such  use. 

(7)  Endangered  species.  If  appUcable, 
the  EIS  shall  discuss  the  impacts  of 
the  alternatives  on  endangered  or 
threatened  species  of  wildlife.  The  De- 
partment of  the  Interior  lists  such  spe- 
cies In  50  CFR  17.  There  should  be  evi- 
dence of  consultation  with  the  Depart- 
ment of  the  Interior'  as  required  by 
section  7  of  the  Endangered  Species 
Act,  16  U.S.C.  1536. 

(8)  Flood  hazard  evaluation  and 
floodplain  management  In  accordance 
with  E.O.  11988  (May  24.  1977),  and 
DOT  Order  5650.2,  the  program  office 
shall  determine  whether  any  of  the  al-  , 
tematives  will  af fert  a  base  floodplain. 
Base  floodplain  limits  shaU  be  deter- 
mined by  using  Department  of  Hous- 
ing and  Urban  Development  flood- 
plain  maps,  or,  if  one  or  more  are  not 
available  for  a  particular  area,  on  the 
best  available  information.  If  one  or 
more  alternatives  will  affect  a  base 
floodplain.  the  draft  EIS  shall  discuss: 
any  risk  associated  with  each  such  al- 
ternative; the  Impacts  on  natural  and 
beneficial  floodplain  values;  the 
degree  to  which  the  alternative  sup- 
ports incompatible  development  In  the 
base  floodplain:  and  the  adequacy  of 
the  methods  proposed  to  minimize 
harm.  In  the  final  EIS,  this  discussion 
should  concentrate  on  the  proposed 
action.  If  the  proposed  action  involves 

a  significant  encroachment  on  a  base 
floodplain,  the  final  EIS  shall  contain 
a  finding,  made  in  writing  by  the  Ad- 
ministrator, that  the  proposed  signifi- 
cant encroachment  is  the  only  practi- 
cable alternative.  This  finding  shaU  be 
supported  by  a  description  of  why  the 
proposed  action  must  be  located  in  the 
floodplain.  Including  the  alternatives 
considered   and   why   they   were   not 


practicable  and  accompanied  by  a 
statement  that  the  action  conforms  to 
applicable  State  and/or  local  flood- 
plain  protection  standards.  This  find- 
ing shall  be  provided  to  clearinghouse 
agencies  designated  under  OMB  Circu- 
lar A-95  and  to  other  interested  par- 
ties. Ouidance  or  the  definition  of  sig- 
nificant encroachment  and  other  mat- 
ters is  provided  in  DOT  Order  5650.2. 

(9)  Coastal  zone  management  If  ap- 
plicable, the  Ens  should  discuss  to 
what  extent  the  alternatives  are  con- 
sistent with  approved  coastal  zone 
management  programs  in  affected 
States,  as  required  by  section  307(cK2) 
of  the  Costal  Zone  Management  Act. 
16  UJ3.C.  1456(c)(2). 

(10)  Production  and  consumption  of 
energy.  The  EIS  shaU  discuss  in  detail 
any  Irreversible  or  irretrievable  com- 
mitments of  energy  resources  likely  to 
be  involved  in  each  alternative. 

(11)  Use  of  natural  resources  other 
than  energy,  such  as  water,  minerals, 
or  timber.  The  EIS  shall  discuss  in 
detail  any  irreversible  or  irretrievable 
commitment  of  these  resources  likely 
to  be  involved  in  each  alternative. 

(12)  Aesthetic  environment  and 
scenic  resources.  The  EIS  should  iden- 
tify any  significant  changes  likely  to 
occur  in  the  natural  landscape  and  in 
the  developed  environment.  The  EIS 
should  also  discuss  the  consideration 
given  to  design  art  and  architecture  in 
project  planning  and  development  as 
required  by  DOT  Order  5610.4. 

(13)  TransportatiOTU  The  EIS  should 
discuss  the  impacts  on  both  passenger 
and  freight  transportation,  by  aU 
modes,  from  local,  regional,  national, 
and  international  perspectives.  The 
EIS  should  Include  a  discussion  of 
both  construction  period  and  long- 
term  Impacts  on  vehicular  traffic  con- 
gestion. 

(14)  Elderly  and  handicapped.  The 
EIS  shaU  discuss  Impacts  of  the  alter- 
natives on  the  transportation  and  gen- 
eral mobility  of  the  elderly  and  handi- 
capped. 

(15)  Land  use.  The  EIS  should  dis- 
cuss the  impacts  of  each  alternative  on 
local  land  use  controls  and  compre- 
hensive regional  planning  as  weU  as  on 
development  within  the  affected  envi- 
ronment, including,  where  applicable, 
other  proposed  Federal  actions  in  the 
area.  Where  inconsistencies  or  con- 
flicts exist,  this  section  should  de- 
scribe the  extent  of  reconcUiatlon  and 
the  reason  for  proceeding  notwith- 
standing the  absence  of  fuU  reconcili- 
ation. As  required  by  42  U.S.C. 
4332(2)(dKlv),  the  program  office  shaU 
provide  early  notification  to.  and  solic- 
it the  views  of.  any  State  or  Federal 
land  management  entity  with  respect 
to  any  alternative  which  may  have  sig- 
nificant impacts  upon  such  entity  and. 
if  there  is  any  disagreement  on  such 
impacts,  prepare  a  written  assessment 


of  such  Impacts  and  views  for  incorpo- 
ration into  the  final  EIS. 

(16)  Socioeconomic  environment 
The  EIS  should  discuss  the  number 
and  kinds  of  avaUable  Jobs  likely  to  be 
affected  by  the  alternatives.  Also  dis- 
cussed should  be  the  potential  for 
community  disruption  or  cohesion,  the 
possibility  of  demographic  shifts,  and 
impacts  on  commerce  and  on  local  gov- 
ernment services  and  revenues.  The 
need  for  and  avallabUlty  and  adequacy 
of  relocation  housing  should  be  as- 
sessed, using  as  a  guide  section  6  of  At- 
tachment 2  to  DOT  Order  5610.IB. 

(17)  Public  health. 

(18)  PuWtc  safety.  The  EIS  should 
discuss  the  transportation  or  use  of 
any  hazardous  materials  which  may  be 
Involved  in  the  alternatives,  and  the 
level  of  protection  afforded  residents 
of  the  affected  environment  from  con- 
struction period  and  long-term  oper- 
ations associated  with  the  alternatives. 

(19)  Recreation  areas  and  opportu- 
nities. Impacts  of  the  altenatives  on 
sites  devoted  to  recreational  activities 
should  be  discussed.  Including  impacts 
on  non-site-speclfic  activities  such  as 
hiking  and  bicycling  and  Impacts  on 
non-activity-specific  sites  such  as  des- 
ignated "open  space".  Where  land  ac- 
quired with  Federal  grant  money  such 
as  Department  of  Housing  and  Urban 
Development  "open  space"  funds  or 
Bureau  of  Outdoor  Recreation  land 
and  water  conservation"  funds  is  in- 
volved, there  should  be  evidence  of 
consultation  with  the  grantor  agency 
concerning  the  proposed  action.  This 
discussion  should  reference  but  need 
not  repeat  any  matter  discussed  in  a 
4(f)  determination,  if  any.  covering 
the  same  proposed  action. 

(20)  Sites  of  historical,  archeologi- 
col,  architectural,  or  cultural  signifi- 
cance. In  accordance  with  section  106 
of  the  National  Historic  Preservation 
Act.  16  U.S.C.  470(f).  the  EIS  shall 
identify  all  properties  which  may  be 
affected  by  the  alternatives  that  are 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic 
Places.  (For  a  property  not  included  in 
the  National  Register,  the  criteria  for 
inclusion  may  be  found  in  36  CPU 
Part  60.  There  should  be  evidence  of 
consultation  with  the  appropriate 
State  Historic  Preservation  Officer 
and  in  case  of  disagreement  with  the 
Department  of  the  Interior  as  to 
whether  a  property  is  eligible  for  the 
National  Register).  The  criteria  of 
effect  on  historic  properties  found  in 
36  CFR  Part  800.  should  be  discussed 
with  regard  to  each  alternative.  In  the 
final  EIS,  there  should  be  evidence  of 
consultation,  concerning  the  impacts 
of  the  proposed  action  on  historic 
properties,  with  the  appropriate  State 
Historic  Preservation  Offlcer(s).  and 
with  SUte  or  local  historical  societies, 
museums,    or    academic    Institutions 


having  special  expertise.  In  the  event 
that  a  State  Historic  Preservation  Of- 
ficer finds  that  a  proposed  action  wUl 
have  an  adverse  effect  on  such  proper- 
ty, there  should  also  be  evidence  in 
the  final  EIS  of  subsequent  consulta- 
tion with  the  Advisory  Council  on  His- 
toric Preservation.  A  4(f)  determina- 
tion may  be  required  in  addition  to 
this  discussion  in  the  EIS,  as  provided 
in  section  11  of  this  Order. 

(21)  Construction  impacts.  The  EIS 
should  identify  and  discuss  the  im- 
pacts associated  with  the  construction 
period  of  each  alternative.  If  any. 

(s)  A  summary  tabulation  of  un- 
avoidable adverse  impacts  of  the  alter- 
natives and  a  description  of  mitigation 
measures  planned  to  minimize  each 
adverse  impact.  Impacts  and  mitiga- 
tion measures  should  be  identified  in 
this  table  as  either  long-term,  short- 
term,  or  construction-period.  If  a  pro- 
posed action  wiU  have  an  adverse 
effect  on  a  property  included  in  or  eli- 
gible for  Inclusion  in  the  National 
Register  of  Historic  Places,  this  part 
of  the  final  EIS  shall  Include  a  copy  of 
any  Memorandum  of  Agreement  with, 
or  other  response  to  comments  by.  the 
Advisory  CouncU  on  Historic  Preserva- 
tion, in  accordance  with  36  CFR  Part 
800.  This  part  of  the  EIS  should  also 
include  a  summary  of  any  irreversible 
or  irretrievable  commitments  of  re- 
sources and  any  foreclosures  of  future 
options  that  would  be  likely  to  result 
from  the  alternatives. 

(t)  A  brief  discussion  of  the  relation- 
ship between  local  short-term  uses  of 
the  environment  affected  by  the  alter- 
natives, and  the  maintenance  and  en- 
hancement of  long-term  productivity 
in  that  environment. 

(u)  Any  4(f)  determination  covering 
the  same  proposed  action  as  the  EIS. 

(V)  In  a  final  EIS,  a  compUation  of 
all  responsible  comments  received  on 
the  draft  EIS,  whether  made  in  writ- 
ing or  at  a  public  hearing,  and  re- 
sponses to  each  comment.  Comments 
may  be  collected  and  summarized 
except  for  comments  by  Federal  agen- 
cies and  where  otherwise  required  by 
Federal  law  or  regulation.  Responses 
shall  indicate  how  each  issue  raised  by 
the  comments  has  l)een  resolved. 

(w)  An  index,  if  possible  and  useful. 

(X)  A  bibliography. 

(y)  Appendices  of  technical  tables, 
graphs,  maps,  and  other  data  not 
likely  to  be  Immediately  helpful  to  a 
lay  person  reading  the  text  but  impor- 
tant to  an  expert's  analysis  of  environ- 
mental impacts.  Only  that  data  gener- 
ated in  conjunction  with  the  particu- 
lar environmental  assessment  should 
be  Included;  data  or  background  infor- 
mation readily  avaUable  from  other 
sources  should  be  referenced  but 
should  not  ordinarily  be  reprinted  in 
the  EIS. 


(z)  Signature  and  date  indicating 
the  approval  of  the  Administrator  as 
required  by  section  12(c)  of  this  Order. 

[FR  Doc.  79-8039  FUed  3-15-79;  8:45  am] 

[8320-01 -M] 

VETERANS  ADMINISTRATION 

VHEIANS  ADMINISTRATION  WAGC 
COMMITTK 

AvailoMlity  of  Annual  R*porf 

Pursuant  to  the  provisions  of  section 
10(d)  of  Pub.  L.  92-463  (Federal  Advi- 
sory Committee  Act)  and  OMB  (?ircu- 
lar  A-63  of  March  27,  W74,  notice  is 
hereby  given  that  the  Annual  Report 
of  the  Veterans  Administration  Wage 
Committee  for  calendar  year  1978  has 
been  issued. 

The  report  summarizes  activities  of 
the  Committee  on  matters  related  to 
wage  surveys  and  pay  schedules  for 
Federal  prevailing  rate  employees.  It 
is  available  for  public  inspection  at 
two  locations: 

Library  of  Congress.  Microfilm  Reading 
Room,  Room  MB-140B,  Main  Building.  10 
First  Street.  SE..  Washington.  D.C.  20S40. 

Veterans  Administration.  Office  of  the 
Secretary,  VA  Wage  Committee.  Room  1102, 
810  Vermont  Avenue,  NW..  Washington, 
DC.  20420. 

Dated:  March  12. 1979. 

Max  Clelans. 
Administrator. 

CFR  Doc.  79-8023  FUed  3-15-79;  8:45  ami 

[7035-01 -M] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  48] 

ASSIGNMENT  OF  HEAtlNOS 

March  13,  1979. 

Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospjectlve  assignments  only  and  does 
not  Include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  Interested 
pariles  should  take  appropriate  steps 
to  Insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
In  which  they  are  interested. 

No.  37087,  Oevepak  Corporation  V.  Checker 
Express  Co.  and  O.K.  Motor  Service.  Inc.. 
now  being  assigned  for  hearing  on  May  3. 
1979  (2  days),  at  Chicago.  IL.  in  a  hearing 
room  to  be  later  designated. 

MC  116331  (Sub-457F),  Truck  Transport  In- 
corporated, now  assigned  for  continued 
hearing  on  April  17,  1979  (4  days),  at  St. 
Prands  Hotel.  Union  Square  at  Powell 
Street.  San  Francisco,  California. 
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IfC  117940  (8ul>-381P).  Nationw1d«  Carriers. 
Inc..  now  MSicned  for  hearing  on  April  23. 
1979  (2  days),  at  Chicago.  IllinoU.  In  a 
hearing  room  to  be  later  designated. 

MC  133689  (8ut>-219P).  Overland  Expreaa. 
Inc..  now  aaaigned  for  hearing  on  April  3S, 
1979  <3  days),  at  Chicago.  Illinois.  In  a 
hearing  room  to  be  later  designated. 

MC  123407  (8ub-478F).  Sawyet  Transport 
Inc.  MC  128270  (Sub-33F).  Redieha  Inter- 
state. Inc..  now  assigned  (or  hearing  on 
June  25.  1979  (5  day),  at  Denver.  Colora- 
do. In  a  hearing  room  to  be  later  designat- 
ed. 

MC  82063  (Sub-94F).  KllpM:h  Hauling  Co.. 
now  assigned  for  hearing  on  April  9.  1979 
(2  days),  at  Dallas.  Texas.  In  a  hearing 
room  to  be  later  designated. 

MC  124151  (Sub-8F).  Vanguard  Transporta- 
tion. Incorporated,  now  assigned  for  hear- 
ing on  May  9  1979  (3  days),  at  New  York. 
N.Y..  in  a  hearing  room  to  be  later  desig- 
nated. 

H.  O.  HoMMX,  Jr. 
Secretary. 

CFR  Doc.  79-8053  PUcd  3-15-79:  8:45  am] 


[7035-01-M] 

(I.C.C.  Order  No.  29  Under  Service  Order 
No.  13441 

MISSOUtMCANSAS-Tf XAS  KAIUOAO  CO. 
Rarowtinf  Traffic 

In  the  opinion  of  Joel  E.  Bums. 
Agent,  the  Missouri-Kansas-Texas 
Railroad  Company  Is  unable  to  trans- 
port promptly  all  traffic  offered  for 
movement  over  its  lines  between  Burk- 
bumett.  Texas,  and  Welon.  Oklahoma, 
because  of  track  conditions. 

It  is  ordered, 

(a)  Rerouting  trvjfic.  The  Missouri- 
Kansas-Texas  Railroad  Company, 
being  unable  to  transport  promptly  all 
traffic  offered  for  movement  over  its 
lines  between  Burkbumett.  Texas,  and 
Welon.  Oklahoma,  because  of  track 
conditions,  is  authorized  to  divert  or 
reroute  such  traffic  via  any  available 
route  to  expedite  the  movement.  Traf- 
fic necessarily  diverted  by  authority  of 
this  order  shall  t>e  rerouted  so  as  to 
preserve  as  nearly  as  possible  the  par- 
ticipation and  revenues  of  other  carri- 
ers provided  in  the  original  routing. 
The  billing  covering  all  such  cars  rer- 
outed shall  carry  a  reference  to  this 
order  as  authority  for  the  rerouting. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  rerouting 
cars  in  accordance  with  this  order 
shall  receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
diverted  or  rerouted,  before  the  re- 
routing or  diversion  is  ordered. 

(c)  Notification  of  shippers.  Each 
carrier  rerouting  cars  In  accordance 
with  this  order,  shall  notify  each  ship- 
per at  the  time  each  shipment  is  rer- 
outed or  diverted  and  shall  furnish  to 
such  shipper  the  new  routing  provided 
under  this  order. 


NOTICES 

(d)  Inasmuch  as  the  diversion  or  re- 
routing of  traffic  is  deemed  to  be  due 
to  carrier  disability,  the  rates  applica- 
ble to  traffic  diverted  or  rerouted  by 
said  Agent  shall  be  the  rates  which 
were  applicable  at  the  time  of  ship- 
ment on  the  ahipments  as  originally 
routed. 

(e)  In  executing  the  directions  of  the 
Commission^  and  of  such  Agent  pro- 
vided for  in  this  order,  the  common 
carriers  involved  shall  proceed  even 
though  no  contracts,  agreements  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to 
said  traffic.  Divisions  shall  be,  during 
the  time  this  order  remains  in  force, 
those  voluntarily  agreed  upon  by  and 
between  said  carriers;  or  upon  failure 
of  the  carriers  to  so  agree,  said  divi- 
sions shall  be  those  hereafter  fixed  by 
the  Commission  in  accordance  with 
pertinent  authority  conferred  upon  It 
by  the  Interstate  Commerce  Act. 

(f)  Effective  date.  This  order  shall 
become  effective  at  4:00  a.m..  March  6. 
1979. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m..  April  30,  1979, 
unless  otherwise  modified,  changed  or 
suspended. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Car  Service  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the 
terms  of  that  agreement,  and  upon  the 
American  Short  Line  Railroad  Associ- 
ation. A  copy  of  this  order  shall  be 
filed  with  the  Director,  Office  of  the 
Federal  Register. 

Issued  at  Washington,  D.C.,  March 
6,  1979. 

IirmtsTATE  Commerce 

Commission, 
Joel  E.  Bdrns. 

Agent 
[FR  Doc.  79-8051  PUed  3-15-79:  8:45  am] 


[7035-01-M] 

(Notice  No.  166] 

JMOTOt  CAIRIER  ROARO  TRANSffR 
PtOCEfOINOS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker, 
and  freight  forwarder  transfer  applica- 
tions filed  under  Section  212(b), 
20d(a).  211.  312(b),  and  410(g)  of  the 
Interstate  Commerce  Act. 

Elach  application  (except  as  other- 
wise specifically  noted)  contains  a 
statement  by  applicants  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  of  the  applica- 
tion. 

Protests  against  approval  of  the  ap- 
plication, which  may  Include  request 
for  oral  hearing,  must  be  filed  with 


the  Oommlssion  within  30-days  after 
the  date  of  this  publication.  Failure 
seasonably  to  file  a  protest  will  be  con- 
strued as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  A  pro- 
test must  be  served  upon  applicants' 
representatlve<s).  or  applicants  (If  no 
such  representative  Is  named),  and  the 
protestant  must  certify  that  such  serv- 
ice has  been  made. 

Unless  otherwise  specified,  the 
signed  original  and  six  copied  of  the 
protest  shall  be  filed  with  the  Com- 
mission. All  protests  must  specify  with 
particularity  the  factual  basis,  and  the 
section  of  the  Act.  or  the  applicable 
rule  governing  the  proposed  transfer 
which  protestant  believes  would  pre- 
clude approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  be  support- 
ed by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented 
cannot  reasonably  bo-  submitted 
through  the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  In  synopses  form,  but  are  deemed 
sufficient  to  place  Interested  persons 
on  notice  of  the  proposed  transfer. 

MC-FC-77988,  filed  January  5,  1979. 
Tranferee:  J  &  D  AUTOMOTIVE, 
INC.,  5415  Leavenworth  Road.  Kansas 
City,  KS  86104.  Transferor:  KANSAS 
CITY  TOW  SERVICE.  INC..  3305  Sta 
dium  Drive.  Kansas  City,  MO  64129. 
Representative:  James  D.  Howell,  Jr.. 
Attorney  at  Law.  110  Fox  HUl  Office 
Bldg..  4550  W.  109th  St..  Overland 
Park.  KS  66211.  Authority  sought  for 
purchase  by  transferee  of  the  operat- 
ing rights  of  transferor  as  set  forth  In 
Certificate  No.  MC-1 16109  issued  Feb- 
ruary 26.  1974.  as  follows:  Wrecked  or 
disabled  motor  vehicles  and  trucks, 
from  points  in  Kansas  and  Missouri  to 
Kansas  City,  MO:  and  replacement 
motor  vehicles  for  those  wrecked  or 
disabled,  when  transported  by  wrecker 
equipment,  from  Kansas  City.  MO.  to 
points  in  Missouri  and  Kansas.  Trans- 
feree presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  2I0a(b). 

H.  O.  Homme.  Jr.. 
Secretary- 
(FR  Doc.  79-8052  Filed  3-15-79:  8:45  ami 


[7035-01-M] 

(Notice  No.  39] 

MOTOR  CARRIER  TEMPORARY  AUTHORITY 
APfUCATtONS 

March  9,  1979. 
The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  210a<a)  of  the  Inter- 
state Commerce  Act  provided  for 
under  the  provisions  of  49  CFR  1131.3. 
These  rules  provide  that  an  original 


and  six  (6)  copies  of  protests  to  an  ap- 
plication may  be  filed  with  the  field 
official  named  in  the  Federal  Regis- 
ter publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice 
of  the  filing  of  the  application  is  pub- 
lished in  the  Federal  Register.  One 
copy  of  the  protest  must  be  served  on 
the  applicant,  or  its  authorized  repre- 
senUtive.  if  any.  and  the  protestant 
must  certify  that  such  service  has 
been  made.  The  protest  must  identify 
the  operating  authority  upon  which  It 
is  predicated,  specifying  the  "MC" 
docket  and  "Sub"  number  and  quoting 
the  particular  portion  of  authority 
upon  which  it  relies.  Also,  the  protes- 
tant shall  specify  the  service  it  can 
and  will  provide  and  the  amount  and 
type  of  equipment  it  will  make  availa- 
ble for  use  in  connection  with  the  serv- 
ice contemplated  by  the  TA  applica- 
tion. The  weight  accorded  a  protest 
shall  be  governed  by  the  completeness 
and  pertinence  of  the  protestant's  in- 
formation. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re- 
sulting from  approval  of  its  applica- 
tion. 

A  copy  of  the  application  Is  on  file, 
and  can  be  examined  at  the  Office  of 
the  Secretary.  Interstate  Commerce 
Commission.  Washington,  D.C..  and 
also  in  the  ICC  Field  Office  to  which 
protests  are  to  be  transmitted. 

Non.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  or  Property 

MC  720  (Sub-62TA).  filed  February 
12,  1979.  Applicant:  BIRD  TRUCK- 
ING COMPANY.  INC..  P.O.  Box  227. 
Waupun,  WI  53963.  RepresenUtive: 
Tom  Westerman  (same  address  as  ap- 
plicant). Drugs,  medicines  and  such 
commodities  as  are  dealt  in  by  whole- 
sale and  retail  food  chains,  drugstores, 
hospitals,  discount  and  variety  stores, 
and  grocery  houses  (.except  in  bulk) 
from  the  facilities  of  Bristol-Myers, 
Inc..  at  or  near  Bedford  Park.  IL  to 
Milwaukee,  WI  and  its  commercial 
zone,  for  180  days.  Supporting 
shippers):  Bristol  Myers  Co..  P.O.  Box 
8528.  Chicago.  IL  60680.  Send  protests 
to:  Gail  Daugherty,  Transportation 
Asst..  Interstate  Commerce  Commis- 
sion. Bureau  of  Operations.  UJS.  Fed- 
eral Building  and  Courthouse.  517 
E^ast  Wisconsin  Avenue.  Room  619.  Mil- 
waukee, Wisconsin  53202. 

MC  14252  (Sub-44TA).  filed  Febru- 
ary 12.  1979.  Applicant:  COMMER- 
CIAL LOVELACE  MOTOR 
FREIGHT.  INC..  3400  Refugee  Road. 
Colimibus.  Ohio  43227.  Representa- 
tive: William  C.  Buckham.  3400  Refu- 
gee   Road.    Coltunbus.    Ohio    43227. 


NOTICES 

Common-regular.  Qeneral  commod- 
ities (except  those  of  unustiaJ  value. 
Classes  A  and  B  explosives,  household 
goods  at  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir- 
ing special  equipment),  between 
Friendly.  WV  and  Ravenswood,  WV, 
over  WV  Hwy  2.  serving  all  Interme- 
tlate  points  and  all  off -route  points  in 
Pleasants  and  Wood  Counties,  WV  for 
180  days.  Supporting  shlpperCs):  There 
are  16  shippers.  Their  statements  may 
be  examined  at  the  office  listed  below 
and  headquarters.  Send  protests  to: 
Frank  L.  Calvary.  District  Supervisor, 
Interstate  Commerce  Commission,  220 
Federal  Building  and  U.S.  Courthouse, 
85  Marconi  Boulevard,  Columbus, 
Ohio  43215. 

MC  25798  (Sub-358TA),  fUed  Febru- 
ary 13,  1979.  Applicant:  CLAY 
HYDER  TRUCKING  LINES.  INC., 
P.O.  Box  1186,  Aubumdale,  FL  33823. 
Representative:  Tony  G,  Russell  (same 
address  as  applicant).  Part  I— Petro- 
leum and  petroleum  products,  vehicle 
body  sealer  and/or  sound  deadener 
compounds  and  filters  (except  in  bulk, 
in  tank  vehicles)  from  points  in 
Warren  County.  MS  to  points  in  AL, 
AR.  FL,  GA.  KS.  MO.  NC.  OK.  SC,  TN 
and  TX.  Part  II— Petroleum  and  petro- 
leum products,  vehicle  body  sealer 
and/or  sound  deadener  compounds 
and  filters,  materials,  supplies  and 
equipment  as  are  used  in  the  manufac- 
ture, sale  and  distribution  of  the  com- 
modities named  in  Part  I  above 
(except  in  bulk,  in  tank  vehicles)  from 
points  In  AL,  GA  and  SC  to  points  in 
Warren  County,  MS.  Restricted  in 
Parts  I  and  II  above  to  shipments 
originating  at  or  destined  to  the  facili- 
ties of  Quaker  State  OU  Refining  Cor- 
poration located  In  Warren  County. 
MS.  Supporting  shlpper<8):  Quaker 
SUtc  OU  Refining  Corp..  P.O.  Box 
989,  Oil  City.  PA  16301.  Send  protests 
to:  Dcyma  TA.  Jones.  Transportation 
Assistant,  Interstate  Commerce  Com- 
mission—BOp.  Monterey  Building. 
Suite  101,  8410  N.W.  63rd  Terrace, 
Miami,  FL  33166. 

MC  43038  (Sub-476TA),  filed  Febru- 
ary 13,  1979.  AppUcant:  COMMER- 
CIAL CARRIERS,  INC.,  10701  Middle- 
belt  Rd.,  Romtilus,  MI  48174.  Repre- 
senUtive: Paul  H.  Jones.  29725  Shack- 
ett  Ave..  Iktadlson  Heights.  MI  48071, 
Trucks,  in  truckaway  service,  between 
points  In  CA  and  NV,  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  shippers):  Chrysler 
.  Corporation.  P.O.  Box  1976,  Detroit, 
MI  48231;  Nissan  Motor  Corporation, 
in  UJS.A.,  18501  S.  Flgueroa  Carson, 
CA  90248:  Mazda  Motors  of  America 
(Central),  Inc.,  3040  E.  Ana  St..  Comp- 
ton,  CA  90221:  ToyoU  Motor,  Sales, 
VSJL.  Inc.,  2055  W.  190th  St.,  Tor- 
rance, CA  90501.  Send  protests  to:  Tim 
Qulnn.  DS,  ICC.  604  Federal  Building 
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and  U.S.  Courthouse,  231  W.  Lafayette 
Blvd.,  Detroit.  MI  48226. 

MC  55896  (Sub-112TAJ,  fUed  Febru- 
ary 13.  1979.  Applicant:  R-W  SERV- 
ICE SYSTEM.  INC.,  20225  Goddard 
Rd.,  Taylor,  MI  48180.  Representative: 
George  E.  Batty  (same  as  applicant). 
Iron  and  steel  articles,  from  the  facili- 
ties of  Inland  Steel  Company  at  East 
Chicago.  IN,  to  points  in  IL.  LA.  MI, 
and  OH.  for  180  days.  An  tmderlylng 
ETA  seeks  90  days  authority.  Support- 
ing shlpper(s):  Inland  Steel  Company. 
30  W.  Monroe  St..  Chicago.  IL  60603. 
Send  protests  to:  Tim  Qulnn.  DS.  ICC. 
604  Federal  Building  and  UJ3.  Court- 
house. 231  W.  Lafayette  Blvd..  Detroit, 
MI  48226. 

MC  66244  {Sub-72TA).  fUed  Febru- 
ary 8.  1979.  Applicant:  KUHN  TRANS- 
PORTATION COMPANY,  INC.,  P.O. 
Box  98.  R.D.  No.  2,  Gardners.  PA 
17324.  Representative:  John  M.  Mus- 
selman,  P.O.  Box  1146.  410  North 
Third  Street,  Harrisburg,  PA  17108. 
Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting; 
Such  merchandise  as  is  dealt  in  by 
retail,  wholesale,  chain  grocery  and 
food  business  houses  (except  commod- 
ities in  bulk),  from  facilities  utilized  by 
Musselman  Food  Products  Division  of 
Pet,  Inc.  at  points  in  Berkeley  and  Jef- 
ferson Counties.  WV,  and  from  facili- 
ties utilized  by  Musselman  Fruit  Prod- 
ucts Division  of  Pet,  Inc.  and  Knouse 
Foods,  Inc.  at  polnCs  in  Adams,  Cum- 
berland. Dauphin.  Franklin  and  York 
Counties.  PA.  to  points  in  IL,  IN.  lA. 
KY,  Ml,  MO,  OH,  PA.  those  in  that 
part  of  WV  on  and  north  of  UJS.  Hwy 
60,  New  York,  NY  and  Baltimore.  MD. 
and  points  in  their  commercial  zones, 
restricted  to  transportation  of  ship- 
ments originating  at  said  facilities  and 
destined  to  the  points  indicated.  Sup- 
porting shlpperts):  Musselman  Fruit 
Products  Division  of  Pet.  Inc..  Blgler- 
vllle.  PA  17307.  Send  protests  to: 
Charles  F.  Myers,  District  Supervisor, 
Interstate  Commerce  Commission, 
P.O.  Box  869.  Federal  Square  SUtion. 
228  Walnut  Street,  Harrisburg.  PA 
17108. 

MC  56244  (Sub-73TA).  fUed  Febru- 
ary 8.  1979.  Applicant:  KUHN  TRANS- 
PORTATION COMPANY.  INC..  P.O. 
Box  98.  RJ3.  No.  2.  Gardners.  PA 
17324.  Representative:  John  M.  Mus- 
selnuui.  P.O.  Box  1146.  410  North 
Third  Street.  Harrisburg.  PA  17108. 
Common  carrier,  by  motor  vehicle, 
over  iiregtilar  routes,  transporting: 
Foodstuffs  (except  commodities  in 
bulk  and  frozen  foods),  from  the  facili- 
ties of  Lawry's  Foods  Inc.  at  Des 
Plaines.  IL.  to  points  in  York  County. 
PA.  restricted  to  the  transportation  of 
shipments  origiiuitlng  at  said  facilities 
and  destined  to  the  points  named  for 
180     days.     Supporting     shipperis): 
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Lawry's  Foods,  Tnc...  568  San  Fernando 
Rd..  Los  Angeles.  CA  90065.  Send  pro- 
tests to:  Charles  P.  Myers,  District  Su 
pcrrlsor.  Interstate  Commerce  Com- 
mission. P.O.  Box  8C9.  Federal  Square 
Station.  23S  Walnut  Street.  Harrte- 
knirg.  PA  17106. 

MC  57778  (Sul>-24TA).  ffled  Febru- 
ary  12.  1979.  Applicant:  MICHIGAN 
REFRIGERATED  TRUCKING 

SERVICE.  INC.  6134  W.  Jefferson 
Ave..  Detroit.  MI  48209.  Representa- 
tive: William  B.  Elmer.  21635  E.  Nine 
Mile  Rd..  St.  Clair  Shores.  MI  48080. 
Foodstuffs,  from  the  facilities  of  Aunt 
Jane's  Foods.  Inc.  at  or  near  Croswell. 
Ml  to  points  In  TX.  OK.  KS.  MO.  LA. 
IN,  IL.  and  KY.  for  180  days.  Support 
ins  shippers):  Aunt  Jane's  Poods.  Inc.. 
55  E.  Santxjm.  Croswell.  MX  48422. 
James  Kettlewell,  Traffic  Bfanarer. 
Send  protests  to:  Tim  Quinn,  D6,  ICC. 
604  Federal  BuUding  and  U.S.  Court- 
bouse.  231  W.  lAfayette  Blvd^  Detroit. 
MI  48226. 

MC  82492  (8ub-223TA).  filed  Febru- 
ary 8.  1979  Applicant;  M1«IIGAN  <fe 
NEBRASKA  TRANSIT  CO..  INC.. 
2109  Olmstead  Road.  P.O.  Box  2853. 
Kalamazoo.  MI  49003.  Representative: 
Dewey  R.  Marselle  (same  address  as 
applicant).  Zinc,  Zinc  Oxide,  Zinc 
Dust  and  CadmiuTn,  from  the  facflities 
of  St.  Joe  Zinc  Qo.  located  at  Joseph- 
town.  (Potter  Township,  Beaver 
County).  PA,  to  pts  in  lA,  IL.  IN.  KS, 
MI.  MN.  MO.  NE.  and  WI  for  180 
days.  Supporting  shipperCs):  St.  Joe 
Zinc  Co..  2  Oliver  Plaaa,  Pittsburgh. 
PA  15222.  Send  protests  to:  Mr.  Cla- 
rence Flemming,  District  Supervisor. 
Interstate /Commerce  Commission,  225 
Federal  Building,  325  West  Allegan 
Street.  Lansing,  MI  48933. 

MC  82492  (Sub-224TA).  ttled  Febru 
ary  2.  1979.  Applicant:  MICHIGAN  & 
NEBRASKA  TRANSIT  CO.,  INC.. 
2109  Olmstead  Road.  P.O.  Box  2853, 
Kalamn7.no.  MI  49003.  Representative: 
Dewey  R.  Marselle  (same  address  as 
applicant).  Frozen  foods,  from  the 
facilities  of  Banquet  Foods  Corp.  at 
CarroUton.  Marshall.  Macon  and  Mo- 
berly.  MO  to  pts  In  IL.  IN,  MI.  OH. 
those  pts  in  NY  in  west  of  Allegany. 
Livingston  and  Monroe  Counties  and 
those  pts  in  PA  on  and  west  of  UJ5. 
Hwy  219  for  180  days.  An  underlying 
ETA  has  been  granted.  Supporting 
shippers):  Banquet  Foods  Corp.,  100 
N.  Broadway,  St.  Louis,  MO  63102 
Send  protests  to:  Mr.  Clarence  Flem 
ming.  District  Supervisor.  Interstate 
Commerce  Commission.  325  West  Alle- 
gan Street.  Lansing.  MI  48933. 

MC  105007  (Sub-46TA).  fUed  Febru- 
ary 12,  1979.  AppUcanL  MATSON 
TRUCK  LINES.  INC..  1407  St.  John 
Avenue.  Albert  Lea.  MN  56007.  Repre- 
sentative: Val  M.  HiggiBs,  1000  First 
NatiomJ  Bank  Building.  Minneapolis. 
MN  55402.  Fresh  meat  from  Ottumwa. 
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lA  to  Crescent  Springs.  Ky.  for   180 
days.    An   underlying   ETA   seeks    90 
days  authority.  Supporting  Shipper(s) 
Geo.  A.  Hormel  «fe  Co..  P.O.  Box  800, 
Austin.  MN  55912.  Send  protests  to: 
Delores  A.  Poe.  Transportation  Assist 
ant.    Interstate    Commerce    Commls 
slon,    414    Federal    Building    &    U.S 
Court  House.   110  South   4th  Street. 
Minneapolis,  MN  55401. 

MC  105007  (Sub-47TA).  fUed  Febru- 
ary 12.  1979.  AppUcant:  MATSON 
TRUCK  LINES.  INC..  1407  St.  John 
Avenue.  All>ert  Lea.  MN  56007.  Repre- 
sentative: Val  M.  Higgins.  1000  First 
National  Bank  Building.  Minneapolis. 
MN  55402.  Animal  fats  from  Esther- 
ville.  lA  to  Sioux  Falls.  SD.  for  180 
days.  An  underlying  ETTA  seeks  90 
days  authority.  Supporting  Shlpper<s): 
John  Morrefl  &  Co..  208  South  LaSalle 
Street,  Chicago.  IL  60604.  Send  pro- 
tests to:  Delores  A.  Poe,  Transporta- 
tion Assistant,  Interstate  Commerce 
Commission.  414  Federal  Building  & 
U.S.  Court  House,  110  South  4th 
Street.  Minneapolis.  MN  55401. 

MC  105120  (Sub  18TA).  filed  Febru- 
ary 12.  1979.  Applicant;  FREIGHT- 
WAYS  EXPRESS.  INC..  2700  Sterick 
Building.  Memphis.  TN  38103.  Repre- 
sentative: James  N.  Clay  III  (same  as 
applicant).  Genenii  commodities 
(except  those  of  unusual  value.  Classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  com- 
modities in  bulk,  and  those  requiring 
special  equipment)  between  the  facili- 
ties of  American  Greetings  Corpora- 
tion at  Harrisburg.  Osceola.  McCrory. 
AR.  on  the  one  hand,  and,  on  the 
other.  Jonesboro.  Forest  City  and 
Wynne.  AR.  Restricted  to  traffic 
having  an  immediately  prior  or  subse- 
quent movement  by  rail,  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  shippers):  Ameri- 
can Greetings  Corporation,  19500 
American  Road.  Cleveland,  OH  44144. 
Send  protests  to:  Floyd  A.  Johnson. 
DistrKrt  Supervisor.  Interstate  Com- 
merce Commission,  100  North  Main 
Building,  Suite  2006,  100  North  Main 
Street.  Memphis.  TN  38103. 

MC  105813  (Sub-252TA).  filed  Febru- 
ary 12.  1979.  AppUcant:  BELFORD 
TRUCKING  CO..  INC..  1759  S.W. 
12th  Street.  P.O.  Box  2009.  Ocala.  FL 
32670  Representative:  Arthur  J.  Sibik. 
7025  S.  Pulaski  Road.  Chicago.  IL 
60629.  Liquid  chocolate  products  in 
bulk,  in  tank  vehicles,  from  the  facili- 
ties of  M  8c  M/Mars,  a  division  of 
Mars.  Iru:.,  at  or  near  Chicago,  IL  and 
Elizabeth  town,  PA.  to  the  facilities  of 
M  &  M/Mars.  a  division  of  Mars.  Inc.. 
at  or  near  Cleveland.  TN.  Supporting 
shipper(s):  M  &  M  Mars,  a  division  of 
Mars.  Inc.,  High  Street,  Hackettstown. 
NJ  07840.  Send  priests  to:  G.  H.  Fauss. 
Jr.,  DC.  ICC.  Box  35008.  400  West  Bay 
Stceet.  Jacksonville,  FL  32202. 


MC  107012  (Sub-J43TA).  fUed  Febru- 
ary 9.  1979.  Applicant:  NORTH 
AMERICAN  VAN  LINES.  INC^  P.O. 
Box  988.  Fbrt  Wayne.  IN  46801.  Rep- 
resentative: Stephen  C.  Clifford  (same 
as  applicant).  Plastic  plumbing  fix- 
tures and  accessories,  supplies  and 
equipment  used  in  the  manufacture 
and  distribution  thereof,  from  Walden 
(Bibb  County),  GA  to  points  in  lA. 
KS,  MN,  NC.  ND,  SD.  VA  and  WV,  for 
180  days.  An  underl}ring  ETA  seeks  90 
days  authority.  Supporting  shipper(s): 
American  Standard  Inc..  P.O.  Box 
2003.  New  Brunswick.  NJ  08903.  Send 
protests  to:  Beverly  J.  Williams. 
Transportation  Assistant,  Interstate 
Commerce  Commission.  46  East  Ohio 
Street.  Room  429,  Indianapolis.  IN 
462(M. 

MC  109584  (Sub-190TA),  filed  Febru- 
ary 8.  1979.  Applicant:  ARIZONA-PA 
CIFIC  TANK  LINES,  3980  Quebec  St.. 
P.O.  Box  7240.  Denver,  CO  80207.  Rep- 
resentative: Rick  Barker  (as  above). 
Sodium  hydrosul/ide,  in  bulk,  in  tank 
vehicles,  from  Artesia.  NM  to  Sahuar- 
Ita,  AZ  for  180  days.  Underlying  ETA 
seeking  90  days  filed.  Supporting 
shipper(s);  Kerley  Chemical  Co.,  2801 
W.  Osborn  Rd..  Phoenix.  AZ  85009. 
Send  protests  to:  D/S  Roger  L.  Bu- 
chanan, Interstate  Commerce  Com- 
mission. 721  19th  St..  492  U.S.  Cus- 
toms House.  Denver,  CO  80202. 

MC  113434  (Sub-12rrA),  filed  Janu- 
ary 31,  1979.  Applicant:  GRA-BELL 
TRUCK  UNE.  INC..  A-52S3  144th 
Ave..  Holland.  MI  49423.  Representa- 
tive: Wilhelmina  Boersma.  1600  Pint 
Federal  Bldg..  1001  Woodward  Ave., 
Detroit.  MI  48226.  Paper  and  Paper 
Products  (except  commodities  in 
bulk),  from  the  facilities  of  Scott 
Paper  (1)  Philadelphia.  PA  and  it's 
Commercial  2U)ne  to  IL,  IN.  MI.  OH: 
(2)  Columbus.  OH  and  it's  Commercial 
Zone  to  IL.  IN.  MI.  MO  for  180  days. 
An  underlying  ETA  has  been  granted. 
Supporting  shipper(s):  Scott  Paper 
Co.,  Scott  Plaza,  Philadelphia.  PA 
19113.  Send  protesU  to:  Mr.  Clarence 
Flemming,  District  Supervisor,  Inter- 
state Commerce  Commission.  325  .West 
Allegan  Street.  Lan.sing.  MI  48933. 

MC  113434  (Sub-123TA),  filed  Febru- 
ary 13,  1979.  Applicant:  GRA-BELL 
TRUCK  LINE.  INC..  A-5253.  144th 
Avenue.  Holland.  Ml  49423  Repre- 
sentative: Roger  Van  Wyk  (same  as  ap- 
plicant). Such  commodities  as  are 
dealt  in  by  ipholesale  and  retail  food 
and  drug  Imsiness  houses  (except  com- 
modities in  bulk)  from  the  facilities  of 
A.  E.  Staley  Manufacturing  Company, 
at  Chicago.  IL  and  its  commercial  zone 
to  points  in  MI,  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  shipper(s);  A.  E.  Staley 
Manufacturing  Company.  2200  East 
Eldorado  Street.  Decatur.  IL  62525. 
Send  protests  to:  C.  R.  Flemming,  Dis- 


trict Supervisor.  225  Federal  Building. 
Lansing,  MI  48933. 

MC  114457  (Sub-476TA).  fUed  Febru- 
ary 12,  1979.  Applicant:  DART  TRAN- 
SIT COMPANY.  2102  University 
Avenue.  St.  Paul.  MN  55114.  Repre- 
senUtive:  James  H.  Wills  (same  ad- 
dress as  applicant).  Foodstuffs  (.except 
commodities  in  bulk)  from  Albany, 
GA  to  lU  IN.  LA.  KS.  KY.  MO.  TN 
and  WI.  for  180  days.  Supporting 
shippers):  Holsum  Foods.  Inc..  500 
South  Prairie  Avenue,  Waukesha,  WI 
53186.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  414  Fed- 
eral Building  and  U.S.  Court  House, 
110  South  4th  Street.  Minneapolis. 
MN  55401. 

MC  114569  (Sub-286TA).  filed  Febru- 
ary  12,  1979.  Applicant:  SHAFFER 
TRUCKING,  INC..  P.O.  Box  418.  New 
Kingstown,  PA  17072.  Representetive: 
N.  L.  Cununlns.  P.O.  Box  418,  New 
Kingstown,  PA  17072.  Common  carri- 
er, by  motor  vehicle,  over  Irregular 
routes,  transporting;  Cleaning,  scrub- 
bing and  scouring  compounds,  NOIBN 
In  mechanically  temperature  con- 
trolled equipment  from  Milwaukee, 
WI  and  Its  commercial  zone  to  Hurri- 
cane. WV;  Knoxville  and  MaryviUe, 
TN;  and  Harrlsl?urg.  PA  and  their 
commercial  zones.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Sup- 
porting shipperts):  U.S.  Chemical 
Corp.,  316  Hart  Street.  Watertown.  WI 
53094.  Send  protests  to:  Charles  P. 
Myers,  District  Supervisor,  Interstate 
Commerce  Commission.  P.O.  Box  869. 
Federal  Square  SUtion;  228  Walnut 
Street.  Harrisburg.  PA  17098. 

MC  115826TA  (Sub-392TA).  filed 
January  29,  1979.  Applicant:  W.  J. 
DIGBY.  INC.,  6015  East  58th  Ave., 
Commerce  City.  CO  80022.  Repre- 
sentative: Howard  Gore  (address  same 
as  above).  Bananas,  from  Ports  of 
Entry  in  TX.  LA,  MS.  AL  to  Denver. 
CO  and  Its  commercial  zone,  for  180 
days.  Underlying  ETA  seeks  90  days 
authority.  Supporting  shippers): 
Western  Grocers,  4200  Wynkoop. 
Denver,  CO.  Send  protests  to:  Herbert 
C.  Ruoff,  District  Supervisor,  492  U.S. 
Customs  House,  721  19th  Street. 
Denver.  CO  80202. 

MC  115826TA  (Sub-393TA),  fUed 
January  16.  1979.  Applicant:  W.  J. 
DIGBY.  INC.,  6015  East  58th  Ave.. 
Commerce  City,  CO  80022.  Repre- 
sentative: Howard  Gore  (address  same 
as  above).  Meats  and  packinghouse 
products,  from  Pueblo,  CO  to  Phila- 
delphia. Pittsburgh,  Sprlnghouse  and 
PIttston,  PA;  Harrington,  DE;  Syra- 
cuse, NY  and  South  Kearny,  NJ.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipperts): 
Alpha  Beta  Packing  Co.,  303  South 
Santa  Fe,  Pueblo.  CO  81002.  Send  pro- 
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tests  to:  District  Supervisor  H.  C. 
Ruoff.  492  UJS.  Customs  House.  721 
19th  Street.  Denver,  CO  80202. 

MC  115826  (Sub-394TA).  filed  Febru- 
ary 6.  1979.  Applicant:  W.  J.  DIGBY, 
INC..  6015  East  68th  Avenue,  Com- 
merce City.  CO  80022.  Representative: 
Howard  Gore  (same  address  as  above). 
Shampoo,  toilet  preparations,  hair 
mist  and  cosmetics,  from  the  facilities 
of  Vldal  Sassoon,  Chatsworth,  CA  to 
Kansas  City  and  St.  Louis.  MO;  Dallas. 
TX;  New  York  City.  NY;  Atlanta,  GA; 
Chicago,  IL:  Philadelphia,  PA  and 
their  commercial  zones  and  points  In 
NJ,  for  180  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
shlpper(s):  Vldal  Sassoon,  Inc.,  9640 
Owensmouth  Avenue,  Chatsworth,  CA 
91311.  Send  protests  to:  District  Su- 
pervisor Herbert  C.  Ruoff.  492  U.S. 
Customs  House.  721  19th  Street, 
Denver.  CO  80202. 

MC  115826  (Sub-396TA),  filed  Febru- 
ary 8.  1979.  Applicant:  W.  J.  DIGBY. 
INC.,  6015  East  58th  Avenue,  Com- 
merce City,  CO  80022.  Representative: 
Howard  Gore  (same  address  as  above). 
Freight,  all  kinds  moving  on  South- 
eastern Michigan  Shipper's  Coopera- 
tive bills  of  lading  from  <1)  Detroit.  MI 
to  Dallas  and  Houston,  TX,  New  York 
City,  NY,  Boston  and  Worcester,  MA, 
Philadelphia,  PA,  Denver,  CO, 
Omaha,  NE,  Minneapolis  and  St.  Paul, 
MN,  Portland,  OR,  Seattle,  WA,  Los 
Angeles  and  San  Francisco,  CA,  Phoe- 
nix, AZ,  Atlanta,  GA  and  Charlotte, 
NC;  from  (2)  New  York  City,  NY  and 
Philadelphia,  PA  to  Detroit,  MI,  for 
180  days.  An  underlying  ETA  seeks  au- 
thority for  90  days.  Both  (1)  and  (2) 
restricted  to  transportation  of  traffic 
originating  at  and  destined  to  facilities 
of  Southeastern  Mich  gan  Shippers' 
Cooperative.  Suppor.ing  shippers): 
Southeastern  Michigan  Shipper's  Co- 
operative, 1448  Wabash  St.,  No.  1,  De- 
troit, MI  48216.  Send  protests  to:  Dis- 
trict Supervisor  Herbert  C.  Ruoff,  492 
U.S.  Customs  House,  721  19th  Street, 
Denver,  CO  80202. 

MC  115841  (Sub-679TA),  filed  Febru- 
ary 12,  1979.  AppUcant:  COLONIAL 
REFRIGERATED  TRANSPORTA- 
TION, INC..  9041  Executive  Park 
Drive,  Suite  110,  Bldg.  100.  KnoxviUe. 
TN  37919.  Representative:  D.  R. 
Beeler  (same  address  as  applicant). 
Household,  commercial  A  institution- 
al kitchen  and  laundry  equipment,  fix- 
tures, appliances,  and  parts;  electrical 
appliances,  equipment  &  parts  (except 
commodities  in  bulk  and  commodities 
which  require  the  use  of  special  equip- 
ment because  of  size  or  xoeight)  from 
faculties  of  McGraw-Edison  Company, 
located  at  or  near  Chattanooga,  TN; 
Rlpon,  WI;  Searcy,  AR;  MadlsonviUe. 
KY;  and  Albion.  MI.  to  points  In  TN. 
NC,  SC,  GA,  FL,  AL,  MS.  and  points  in 
the  United  States  In  and  west  of  LA, 
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AR.  MO.  lA,  and  MN.  for  180  days. 
Supporting  shipperts):  McGraw- 
Edlson  Company.  333  West  River 
Road.  Elgin,  IL  60120.  Send  protests 
to:  Gletoda  Kuss,  TA.  ICC.  Suite  A- 
422.  U.S.  Court  House,  801  Broadway, 
NashvUle.  TN  37203. 

MC  115841  (Sub-680TA),  fUed  Febru- 
ary 12.  1979.  Applicant:  COLONIAL 
REFRIGERATED  TRANSPORTA- 
TION, INC.,  9041  Executive  Park 
Drive,  Suite  110,  Bldg.  100,  KnoxvUle. 
TN  37919.  Representative:  D.  R. 
Beeler  (same  address  as  appUcant). 
Garden  tractors  and  attachments, 
lawn  tractors,  chain  saws,  lawn 
mowers,  recreational  vehicles,  grills, 
and  parts  and  accessories  for  all  of  the 
above  (1)  between  the  faculties  of 
Roper  Corp  at  or  near  Bradley.  IL; 
Williamsburg.  KY;  Orangeburg.  SC; 
Swalnsboro,  &  McRae.  GA;  and  No- 
gales,  AZ;  and  (2)  between  the  facul- 
ties of  Roper  Corp  at  or  near  Bradley, 
IL;  WlUiamsburg,  KY;  Orangeburg, 
SC,  Swalnsl)oro  &  McRae,  GA;  and 
Nogales,  AZ,  on  the  one  hand,  and,  on 
the  other,  points  In  AZ,  GA,  IL,  IN, 
MI.  NY.  OH.  PA,  SC,  and  TX,  for  180 
days.  Supporting  shlpper(s):  Roper 
Corp.,  Broadway  &  Schuyler,  Bradley, 
Hi  60915.  Send  protests  to:  Olenda 
Kuss.  TA,  ICC,  Suite  A-422,  U.S. 
Court  House,  801  Broadway,  NashviUe, 
TN  37203 

MC  116073  (Sub-373TA).  fUed  Febru- 
ary 13.  1979.  Applicant:  BARRETT 
MOBILE  HOME  TRANSPORT.  INC.. 
1825  Main  Avenue,  P.O.  Box  919, 
Moorhead,  MN  56560.  Representative: 
John  C.  Bjyrett  (same  address  as  ap- 
plicant). Travel  trailers  and/or  motor 
homes,  from  the  plantsltes  of  Kit 
Manufacturing  Company  at  or  near 
McPherson,  KS.  to  points  In  CO,  AR, 
LA,  KS,  LA,  MO,  NE,  NM,  OK,  SD, 
TX,  and  WY.  for  180  days.  Supporting 
shippers):  Kit  Manufacturing  Compa- 
ny. P.O.  Box  459.  CaldweU,  ID  83605. 
Send  protests  to:  Ronald  R.  Mau,  DS. 
ICC,  Room  2tf8  Federal  BuUding  and 
U.S.  Post  Office,  657  2nd  Avenue 
North.  Fargo.  ND  58102. 

MC  118142  (Sub-208TA).  fUed  Febru- 
ary 12,  1979.  Applicant:  M. 
BRUENGER  &  CO.,  INC.,  6250  No. 
Broadway.  Wichita.  KS  67219.  Repre- 
sentative: Lester  C.  Arvln.  814  Century 
Plaza  Bldg..  Wichita,  KS  67202.  Ba- 
nanas, and  agricultural  commodities 
exempt  from  regiUation  imder  Section 
203(bK6)  of  the  Interstate  Commerce 
Act.  In  mixed  loads  with  bananas 
from  Gulport.  MS  to  the  States  of  MI 
IN.  IL,  WS,  LA  and  St.  Louis.  MO.  Re 
stricted  to  the  transportation  of  traf 
flc  having  an  Immediately  prior  move 
ment  by  water.  Supporting  shipper(s) 
Castle  and  Cooke.  P.O.  Box  8743,  Me 
talrie.  LA  70011.  Send  protesU  to:  M 
E.  Taylor,  Dlst.  Supv.,  Interstate  Com 
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mexce  Coaunlnlon.  101  Lttwln  Bldg.. 
Wichita.  KS  67202. 

IfC  llt745  (Sub-irTAX  filed  Janu- 
ary 18.  197f.  Applicant:  JOBS 
PFSOMMER.  DTC^  P.O.  Box  307, 
POM«l— vine.  PA  19518.  RepresenU- 
tlve:  Theodore  Polydoroft  Suite  301. 
1307  DoUey  Madison  Blvd..  McLean 
VA  22101.  Contract  carrier,  irregular 
rootes.  petroleum  coke,  in  bulk,  in 
dump  vehicles,  from  Paulsboro,  NJ  to 
Alsen.  NY,  under  contract  with  I.M.C. 
Carbon  Products.  Division  of  Interna- 
tional Minerals  &  Chemical  Corp..  for 
180  days.  Supporting  shlpperts):  Inter- 
national Minerals  St  Chemical  Corp., 
421  E.  Hawley.  Mundeleln.  ID.  00080. 
Send  protests  to:  T.  M.  Ebposito, 
Trans.  Asst.,  800  Arch  St.,  Room  3238. 
PhQadelphia,  PA  18106. 

MC  119789  (Sub-547  TA).  filed  Janu- 
ary 1&.  1979.  Applicant:  CARAVAN 
REFRIGERATED  CARGO,  INC., 
P.O.  Box  228188.  I>alla8.  TX  75266. 
Representative:  James  K.  Ncwbokl. 
Jr..  (same  as  above).  Plastic  Maierimit 
(except  in  bulk),  in  mechanically  re- 
frigerated equipment  from  the  facili- 
ties of  Coaden  Oil  <k  Chemical  Compa- 
ny, at  or  near  Big  Springs.  TX  to 
points  in  the  DA  except  AK,  CA,  and 
HI.  for  180  days.  Supporting 
ahipper<s):  Coaden  Oil  &  Chemical 
Company.  P.O.  Box  1311.  Big  Spring. 
TX  79720.  Send  protests  to:  Opal  M. 
Jones.  Trans.  Asst.,  Interstate  Com- 
merce Commission,  1100  Commerce 
Street.  Room  13C12.  Dallas,  TX  75242. 

MC  120924  (Sub-5TA),  filed  Febru- 
ary 1.  1979.  AppUcant:  B  &  W  CART- 
AGE CO..  INC  2932  W.  79th  St..  Chi- 
cago. IL  60652.  RepresenUtlve:  Carl  L. 
Steiner.  39  S.  LaSaUe  St..  Chicago.  IL 
60852.  Auto  parts,  from  LaPorte.  IN  to 
Lyons.  MI  for  180  days.  An  underlying 
ETA  has  been  granted.  Supporting 
shlpper(s):  Chrysler  Corp..  P.O.  Box 
1976,  Detroit,  MI  48288.  Send  protests 
to:  TA  Annie  Booker.  219  S.  Dearborn 
SL,  Rm.  1386.  Chicago.  IL  60604. 

MC  123294  (Sub-60TA).  filed  Febru 
ary  2.  1979.  AppUcant:  WARSAW 
TRUCKING  CO..  1102  W.  Winona. 
Warsaw.  IN  46580.  RepresenUtlve:  H. 
E.  Miller.  Jr.,  South  Haven  Square. 
UJS.  Hwy  6.  Valparaiso.  IN  46383. 
Paper  and  Paper  Products,  from  the 
facility  of  Miami  Paper  Corp.  located 
at  West  Carrdlton.  OH.  to  pts  in  WI 
and  MO  for  180  days.  An  underlying 
ETA  has  been  granted.  Supporting 
shippeT(s):  Miami  Paper  Corp.,  P.O. 
Box  66,  West  Carrollton,  OH  45449. 
Send  protests  to:  TA  Annie  Booker. 
219  S.  Dearborn  St.,  Rm.  1386,  Chica- 
go. IL  60604. 

MC  123405  (Sub-64TA).  ffled  Febru- 
ary 9.  1979.  AppUcant;  POOD  TRANS- 
PORT. INC.,  R.D.  No.  1.  Thomasville. 
PA  17364.  RepresenuUve;  Christian  V. 
Graf,  Esquire.  407  North  Ttont  Street. 


Harrisburg.  PA  17101.  Common  carri- 
er, by  motor  vehicle,  over  Irregular 
routes,  transporting;  Beverage  prep- 
arations, non-refrigerated,  from  the 
facilities  of  Ooea  Cola  Co..  Poods  Divi- 
sion, at  Aubumdale,  FL  to  points  in 
PA,  NJ,  NY,  MD,  DC,  OH.  and  !»,  for 
180  days.  An  underlying  ETA  seeks  90 
day  authority.  Supporting  shippeT<8): 
Coca  Cola  Co.,  Poods  DivisfOR.  Box 
247,  Aubumdale.  Florida  33823.  Send 
protests  to:  Charles  P.  Myers.  District 
Supervisor.  Interstate  Commeree  Com- 
mission, P.O.  Box  869  Federal  Square 
Station,  228  Walnut  Street.  Harris- 
burg, PA  17108. 

MC  123407  (8ub-542TA).  filed  Febru- 
ary 8.  1979.  Applicant:  SAWYER 
TRANSPORT.  INC..  South  Haven 
Square.  UJB.  Hwy  8.  Valparaiso.  IN 
46383.  Representative:  H.  E.  Miller.  Jr. 
(same  address  as  applicant ).  Paper 
Products,  from  the  facilities  of  Hexa- 
gon Honeycomb  Corp.  located  in  St. 
Clarie  Coimty.  IL.  to  Tulsa.  OK  and 
PA,  OH.  NC.  AR.  MO.  TX.  TN.  KY, 
NE,  MN.  SO,  and  from  faculties  of 
Hexagon  Honeycomb  Corp.  located  at 
Elkhart.  IN  to  MI,  IN,  IL.  OH  and  PA 
for  180  days.  An  underlying  ETA  has 
been  granted.  Supporting  shlpper(s): 
Hexagon  Honeycomb  Corp..  7803  Clay- 
ton Road.  Suite  201.  St.  Louis.  MO 
63117.  Send  protests  to:  TA  Annie 
Booker,  219  S.  Deartwm  St..  Rm.  1386. 
Chicago.  IL  60604. 

MC  12368S  (Sub-26TA).  filed  Febru- 
ary 12.  1979.  Applicant;  PEOPLES 
CARTAGE,  INC..  8045  Navarre  Road 
SW..  Massilon,  OH  44646.  Representa- 
tive; Boyd  B.  Ferris.  Muldoon.  Pem- 
berton  8c  Ferris.  50  West  Broad  Street. 
Columbus.  OH  43215.  Scrap  paper 
from  points  in  Grand  Rapids,  Detroit. 
Pontiac.  and  points  in  their  commer- 
cial zones  in  MI.  to  points  in  OH.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  shipper;  Container  Cor- 
poration of  America.  500  E.  North 
Avenue.  Carrol  Stream.  IL  60187.  Send 
protests  to;  Prank  L.  Calvary.  District 
Supervisor.  Interstate  Commerce  Com- 
mission. 220  Federal  Building  and  U.S. 
Courthouse,  85  Marconi  Boulevard, 
Columbus.  OH  43215. 

MC  124896  (Sub-84TA).  filed  FW>ru- 
ary  5,  1979.  Applicant:  WILLIAMSON 
TRUCK  LINES,  INC..  P.O.  Box  3485, 
Wilson,  NC  27893.  RepresenUtlve: 
Jack  H.  Blanshan.  Suite  205.  205  West 
Touhy  Avenue.  Park  Ridge.  IL  60068. 
Bananas  for  Del  Monte  Banana  Com- 
pany from  Wilmington,  DE  to  lA.  Y£H. 
and  MO  for  180  days.  An  underlying 
ETA  vi-as  filed  seeking  90  days  authori- 
ty. Supporting  shipper  Del  Monte 
Banana  Co..  P.O.  Box  011940.  B41aml, 
FL  33101.  Send  protests  to;  Mr.  Archie 
W.  Andrews.  District  Supervisor.  In- 
terstate Commerce  Commission.  P.O. 
Box  26896.  Raleigh.  NC  27611. 


MC  12S335  CSub-SOTA).  filed  Febru- 
ary 13,  1979.  AppIIcanL  (300D-WAT, 
INC..  P.O.  Box  2283.  York.  PA  17405. 
RepresenUtlTe:  Oallyn  L.  Larsen.  P.O. 
Box  82816.  Lincoln,  NE  68581. 
Common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting 
prunes,  pmne  extract,  and  prune 
Juice,  in  conUtners.  from  the  facilities 
of  Diamond/Sunsweet.  Inc..  at  or  near 
Middleboro.  MA,  to  points  in  PL.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipper 
Diamond/Sunsweet.  Inc.,  P.O.  Box 
1727.  Stockton,  CA  95201.  Send  pro- 
tests to:  Charles  P.  Myers.  District  Su- 
pervisory, IntersUte  Commerce  Com- 
mission. P.O.  Box  869,  Federal  Square 
Station.  228  Walnut  Street,  Harris- 
burg. PA  17108. 

MC  12S368  (Sab-45TA).  filed  Febru- 
ary 12.  1979.  Applicant:  CONTINEN- 
TAL COAST  TRUCKING  CO..  INC.. 
P.O.  Box  26,  Holly  Ridge,  NC  28445. 
Representative;  C.  W.  Fletcher  (same 
address  as  applicant).  Meats,  meat 
products,  meat  tn-prodnets  and  arli- 
etes  distributed  by  meat  packinghouses 
as  described  in  Sections  A  and  C  of  Ap- 
pendix I  to  the  report  in  Descriptions 
in  Bfotor  CarHer  Certificates  61  MCC 
2in  and  766  (except  hides  and  com- 
modities in  bulk),  and  supplies  used  in 
the  manufacture  of  meat  products  be- 
tween the  facilities  of  Dubuque  Pack- 
ing Company,  at  or  near  Dubuque. 
Denlson  and  Sioux  CTity,  lA.  on  the 
one  hand.  and.  on  the  other  points  in 
AL.  AR,  CT,  DE.  DC,  PL.  GA,  IL.  IN, 
DS,  KY,  LA,  ME,  MD.  MA.  MI,  MS. 
MO.  NH.  NJ.  NY.  NC.  OH.  OK,  PA, 
RI,  SC,  TN.  TX.  VT.  VA.  WV.  and  WI 
for  180  days.  An  underljring  ETA  was 
filed  seeking  90  days  authority.  Sup- 
porting shipper;  Dubuque  Packing 
Company.  P.O.  Box  340.  Le  Mars.  lA 
51031.  Send  protesU  to;  &fr.  Archie  W. 
Andrews.  District  Sopenisor,  Inter- 
state Commerce  Commission,  P.O.  Box 
26886.  Raleigh.  NC  27611. 

MC  126109  (Sub-8TA>.  ffled  Febru- 
ary 12.  1979.  Applicant:  TRECHO 
TRANSPORT.  INC..  2756  Short 
Street.  York.  NY  14592.  RepresenU- 
tlve: S.  Michael  Richards/Raymond  A 
Richards.  P.O.  Box  225.  Webster.  NY 
14580.  Frozen  foodstuffs,  from  Brock- 
port.  NY  to  Buffalo.  NY  and  Erie  PA, 
for  180  days.  Corresponding  ETA 
under  R-6  granted.  Supporting  ship- 
per; Brockport  Cold  Storage  Co.,  Inc., 
Joseph  DeMarck,  Vice-President,  98 
Spring  St.-Box  C,  Brockport.  NY 
14420.  Send  protesU  to;  IntersUte 
Conunerce  Commission,  U.S.  Court- 
house A  Federal  Bldg..  180  S.  Clinton 
St.-Rm.  1250.  Syracuse.  New  York 
13280. 

MC  127042  (Sub-243TA).  filed  Febru- 
lUT  12.  1979.  Applicant;  HAGEN.  INCL. 
3232  Highway  75  North.  P.O.  Box  98. 
Leeds  SUtlon.  Sioux  City.  lA  51108. 


Representative:  Robert  G.  Tessar 
(same  address  as  applicant).  Meats, 
meat  products  ajui  meat  by-products, 
and  articles  distributed  by  meat  pack- 
inghouses, as  described  in  Sections  A 
and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766  {except 
hides  and  except  commodities  in  bulk). 
from  Carroll,  Iowa  Falls,  and  Denison. 
lA  to  points  in  AZ.  CA.  OR.  CO.  ID. 
MT.  NV.  NM.  TX.  UT.  WA.  and  WY. 
for  180  days.  An  underlying  ETA  seeks 
90  days  authority.  Supporting  shipper 
Dean  D.  Wilson.  Farmland  Poods,  Inc.. 
P.O.  Box  403,  Denlson,  lA  51442.  Send 
protests  to;  Carroll  Russell,  ICC.  Suite 
620.  110  No.  14th  St..  Omaha.  NE 
68102. 

MC  133095  (Sub-238TA).  filed  Febru- 
ary 12.  1979.  Applicant;  TEXAS  CON- 
TINENTAL EXPRESS.  INC..  P.O. 
Box  434.  Euless.  TX  76039.  Repre- 
senUtlve: Mark  C.  Ellison.  P.O.  Box 
872.  235  Peachtree  Street.  Northeast. 
AtlanU.  GA  30301.  (1)  Reflective  traf- 
fic control  products,  pavement  mark- 
ing compounds  and  materials,  equip- 
ment and  supplies  used  in  the  installor 
tion  of  the  foregoing  commodities, 
from  Cobb  County,  GA,  to  points  in 
the  U.S.  (except  AK  and  HI);  and.  (2) 
equipment,  machinery,  materials,  and 
supplies  used  in  the  manufacture,  dis- 
tribution and  installation  of  the  comr 
modities  named  in  (1)  above,  from 
Baton  Rouge.  LA:  Brownwood  and 
Paris.  TX;  JacksoYi.  MS;  Savarmah. 
GA;  Apex.  NC;  Keyser,  WV;  and  Cleve- 
land. OH.  to  Cobb  County.  GA;  com- 
modities in  (1)  and  (2)  above  restricted 
against  the  transporUtion  of  conunod- 
ities  in  bulk,  for  180  days.  Supporting 
shipper:  Pave-Mark  Corporation.  1177 
Hayes  Industrial  Drive,  MarletU,  GA 
30060.  Send  protests  to:  Martha  A. 
Powell,  TransporUtion  Asst.,  Inter- 
sUte Commerce  Commission,  Room 
9A27  Federal  Building.  819  Taylor 
Street,  Port  Worth,  TX  76102. 

MC  135007  (Sub-72TA).  filed  Febru- 
ary 12,  1979.  Applicant:  AMERICAN 
TRANSPORT.  INC..  7850  "F"  Street. 
i  Omaha,  NE  68127,  RepresenUtlve: 
v  Arthur  J.  Cerra,  2100  TenMaln 
Center.  P.O.  Box  19251.  Kansas  City. 
MO  64141.  Contract  carrier  irregular 
voutes:  Tallow,  edible  and  inedible, 
Irom  the  facilities  of  Spencer  Poods, 
inc..  at  or  near  Schuyler,  NE  to  points 
ii  IL  and  IN.  for  180  days.  An  imderly- 
jng  ETA  seeks  90  days  authority.  Sup- 
porting shipper  Don  Brink,  Spencer 
Foods.  Inc..  P.O.  Box  544.  Schuyler. 
NE  88661.  Send  protests  to:  Carroll 
Russell,  ICX:,  Suite  620,  110  No.  14th 
St.,  Omaha.  NE  68102. 

MC  135410  (Sub-42TA),  filed  Febru- 
ary 12.  1979.  Applicant:  Courtney  J. 
Munson,  d.b.a.  MUNSON  TRUC:KING 
North  Sixth  Street  Road.  P.O.  Box 
266,  Monmouth.  XL  81462.  Representa- 
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ttre:  Stephen  H.  Loeb,  Attorney,  suite 
300,  206  West  Touhy  Avenue,  Park 
Ridge,  IL  60068.  Salt  (except  in  bulk), 
from  the  facilities  of  Morton  Salt  Co.. 
at  Manistee,  Michigan  to  points  in  Illi- 
nois, Indiana,  Iowa,  Missouri  and  Wis- 
consin, for  180  days.  An  underlsring 
ETA  seeks  90  day  authority.  Support- 
ing shipper  Morton  Salt,  Divison  of 
Morton-Norwich  Products,  110  North 
Wacker  Drive.  Chicago,  IL  60606.  Send 
protests  to:  Charles  D.  Little.  District 
Supervisor.  IntersUte  CJommerce  Com- 
mission. 414  Leland  Office  Building. 
527  East  Capitol  Avenue.  Springfield. 
IL  62704. 

MC  135797  (Sub-177  TA).  fUed  Feb- 
ruary 1.  1979.  Applicant:  J.  B,  HUNT 
TRANSPORT.  INC..  P.O.  Box  200. 
Lowell.  AR  72745.  RepresenUtlve: 
Paul  R.  Bergant  (same  as  applicant). 
Pallets  for  Fayetteville.  AR  to  points 
in  lA.  KS.  MO,  OK  and  TX,  for  180 
days,  as  a  common  carrier  over  irregu- 
lar routes.  Supporting  shipper  Ozark 
Forrest  ProducU,  Inc.,  Fayetteville, 
AR  72701.  Send  protesU  to:  William  H. 
Land,  Jr.,  District  Supervisor.  3108 
Federal  Office  Building.  700  West 
Capitol.  LitUe  Rock.  AR  72201. 

MC  135989  (Sub-3TA).  fUed  Febru- 
ary 8.  1979.  AppUcant:  CXDAST  EX- 
PRESS. INC.,  P.O.  Box  1215,  Whlttier. 
CA  90609.  RepresenUtlve:  WllUam  J. 
Lippman.  suite  330.  Steele  Park.  50 
South  Steele  Street.  Denver.  CO 
80209.  Contract  Irregular  Such  com- 
modities as  are  used,  distributed  and 
dealt  in  by  fabricators  and  distribu- 
tors of  canvas,  toebbing  and  indtutrial 
fabrics,  from  poinU  in  AL,  CT,  FL, 
GA,  NY,  NJ,  NC,  OH,  PA,  RI,  SC,  TX 
and  MO  to  points  in  CA.  limited  to  a 
transporUtion  service  to  be  performed 
under  a  continuing  contract  or  con- 
tracts with  United  Textile  and  Supply 
Company,  division  of  Elizabeth  Web- 
bing Mills  Co..  Inc..  for  180  days.  An 
underlying  ETA  seeks  up  to  90  dayi 
operating  authority.  Supporting  ship- 
per: Elizabeth  Webbing  MUls  Co..  Inc.. 
1641  North  AUesandro  Street.  Los  An- 
geles, CA  90026.  Send  protests  to: 
Irene  Carloe,  TransporUtion  Assist- 
ant, IntersUte  Commerce  Commis- 
sion, Room  1321  Federal  BuUding.  300 
North  Los  Angeles  Street,  Los  Angeles, 
CA  90012. 

MC  136268  (Sub-19TA),  fUed  Febru- 
ary 12.  1979.  Applicant:  WHITEHEAD 
SPECIALTIES.  INC.,  1017  Third 
Avenue.  Monroe,  WI  53566.  Repre- 
senUtlve: Michael  Wyngaard.  150  E. 
Oilman  Street,  Madison,  WI  53703.  Pe- 
troleum products,  in  containers,  from 
Roxana,  IL  to  MUwaukee,  Monroe, 
Brodhead  and  Waukesha,  WI,  for  180 
days.  An  underlying  ETA  seeks  90 
days  Supporting  shipper  McManus 
Oil  Co.,  Inc.,  1105  W.  Fourth  Ave., 
Brodhead,  WI  63520.  Send  Protests  to: 
OaU  Daugherty,  Transportation  Asst., 
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Interstate  Commerce  Commission, 
Bureau  of  Operations,  UJB.  Federal 
Building  A  Courthouse.  517  East  Wis- 
consin Avenue.  Room  619,  Milwaukee, 
Wisconsin  53202. 

MC  136407  (Sub-22TA).  filed  Febru- 
ary 8,  1979.  Applicant:  C(X>RS 
TRANSPORTATION  CO.,  5101  York 
Street,  Denver,  CO  80216.  Representa- 
Uve:  LesUe  R.  Kehl,  1600  Lincoln 
Center,  1660  Lincoln  Street,  Denver, 
CO  80264.  Contract  irregular,  articles 
dealt  in  by  wholesale  or  retail  drug, 
grocery  and  department  stores,  from 
the  faciUties  of  Warner-Lambert  Com- 
pany, at  Anaheim,  CA  to  Portland  and 
Medford.  OR,  and  Spokane,  Seattle 
and  Tstcoma.  WA.  restricted  to  trans- 
porUtion under  contract  with  Warner- 
Lambert  Company,  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  shippers):  Warner- 
Lambert  C:k>mpany,  201  Tabor  Road. 
Morris  Plains.  NJ  07950.  Send  protests 
to:  District  Supervisor  Hert>ert  C. 
Ruoff.  492  UJB.  Customs  House.  721 
19th  Street,  Denver,  CO  80202. 

MC  136605  (Sub-90TA).  fUed  Febru- 
ary 13.  1979.  AppUcant:  DAVIS  BROS. 
D18T.,  INC..  P.O.  Box  8058,  Missoula. 
MT  59807.  RepresenUtlve:  AUen  P. 
Felton  (same  address  as  appUcant). 
Aluminum  ingots  from  Columbia 
FaUs,  MT  to  Terre  Haute.  IN.  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipper(s): 
Robert  F.  Archer.  Director  of  Trans- 
porUtion. The  Anaconda  Company, 
Aluminum  Division,  P.O.  Box  32860. 
Louisville,  KY  40232.  Send  protests  to: 
Paul  J.  Labane,  DS.  ICC.  2602  First 
Avenue  North.  Billings,  MT  59101. 

MC  138643  (Sub-7TA),  filed  January 
29.  1979.  AppUcant:  MAKOVSKY 
BROTHERS,  INC.,  8202  Spring  Mill 
Rd.,  Whitehall,  PA  18052.  RepresenU- 
tlve: Walter  K.  Swartzkofp.  Jr..  407  N. 
Jtont  St„  Harrisburg.  PA  17101.  In- 
dustrial rock  salt,  in  bulk.  In  dump  ve- 
hicles, from  the  fadUUes  of  Interna- 
tional Salt  Co.  in  Lower  Nazareth 
Township,  Northampton  County,  PA 
to  points  in  NY.  NJ.  DE  and  MD.  for 
180  days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shlpperts): 
International  Salt  Co.,  Merritt  Plaza, 
30  Buxton  Farm  Rd.,  Stamford,  CT. 
06905.  Send  protests  to:  T.  M.  Espo- 
sito.  Trans.  Asst.  600  Arch  St.,  Room 
3238,  Philadelphia,  PA  06905. 

MC  138686  (Sub-TTA),  fUed  Febru- 
ary 13,  1979.  AppUcant:  L.C.W. 
TRUCKING.  INC..  119  East  Chavez 
St..  Edinburg,  TX  78539.  RepresenU- 
tlve: L.  C.  WaUer,  P.O.  Box  718,  Edin- 
burg, TX  78539.  Doors,  door  frames 
and  mouldings  from  the  port  of  entry 
on  the  United  SUtes  Mexican  Border 
at  or  near  El  Paso,  TX  to  DiboU  and 
Harlingen,  TX  for  180  days.  Restricted 
to  traffic  moving  in  foreign  commerce. 
An  vuulerlylng  ETA  seeks  90  days  au- 
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thorlty.  Supporting  shipper<8):  Pon- 
derosa  Products.  Inc.,  P.O.  Box  5231. 
El  Paso,  TX  799S3.  Send  protests  to: 
lUchard  H.  Dawkins.  District  Supervi- 
sor. Interstate  Commerce  Commission. 
Room  B-400  Federal  Bldg..  727  E.  Du- 
rango  St.,  San  Antonio,  TX  78206. 

MC  139006  (8ub-7TA).  fUed  Feb.  2, 
1979.  Applicant:  Rapier  Smith.  Rural 
Route  5.  Loretto  Road,  Bardstown. 
KY  40004.  Representative:  Robert  H. 
Klnker.  Attorney,  P.O.  Box  464. 
Frankfort,  KY  40602.  Such  commod- 
ities as  are  dealt  in  and  used  by  pro- 
ducers and  distributors  of  alcoholic 
beverages,  liquors,  and  wines  (except 
commodities  in  bulk  In  tank  vehicles), 
between  Bardstown.  Ky.,  and  Its  com- 
mercial zone,  on  the  one  hand,  and,  on 
the  other,  points  In  the  United  States 
in  and  East  of  lA,  KS.  MN,  MO,  OK. 
and  TX.  Supporting  Shippers):  Will 
F.  Osborne,  Traffic  Manager.  Barton 
Brands,  LTI?.,  P.O.  Box  220.  Bard- 
stown, Ky.  40004:  C.  E.  Mleras.  Con- 
troller. General -Standard,  Inc.,  165  W. 
9th  Ave..  North  Kansas  City,  MO 
64116.  Send  protests  to:  Mrs.  Linda.  H. 
Sypher.  District  Supervisor.  Interstate 
Commerce  Commission.  426  Post 
Office  Building,  Louisville.  KY  40202. 

MC  139112  (Sub-18TA).  filed  Febru- 
ary 12.  1979.  Applicant:  CALEX  EX- 
PRESS. INC.,  149  Warden  Ave.. 
Tnicksville.  PA  18708.  Representative: 
Joseph  F.  Hoary,  121  S.  Main  St., 
Taylor.  PA  18517.  Confectionery  and 
cough  drops,  from  the  facilities  of 
Luden's.  Inc..  at  Reading,  PA.  to  WA. 
OR,  CA,  TX.  OK.  NM.  UT.  CO  and 
AZ,  for  150  days.  An  underlying  ETA 
seeks  90  days  authority.  Supporting 
Shlpper(s):  Luden's.  Inc..  200  N. 
Eighth  St.,  Reading,  PA  19601.  Send 
protests  to:  P.  J.  Kenworthy.  DS.  ICC, 
314  U.S.  Post  Office  Bldg..  Scranton. 
PA  18503. 

MC  139171  (Sub-ITA).  filed  Febru- 
ary 5.  1979.  Applicant:  CONTROLLED 
DELIVERY  SERVICE,  INC.,  P.O.  Box 
1299.  City  of  Industry,  CA  91749.  Rep- 
resentative: Patricia  M.  Schnegg. 
Knapp.  Stevens.  Grossman  &  Marsh. 
707  Wilshire  Blvd..  Los  Angeles.  CA 
90017.  Contract-  irregular  Hospital 
supplies,  between  El  Paso.  TX.  on  the 
one  hand.  and.  on  the  other,  points  in 
the  United  States,  except  Alaska  and 
Hawaii,  for  180  days.  Supporting 
8hipper<s):  Convertors,  Division  of 
American  Hospital  Supply  Corpora- 
tion. One  Butterfield  Trail.  El  Paso. 
Texas  79906.  Send  protests  to:  Irene 
Carlos.  Transportation  Assistant,  In- 
terstate Commerce  Commission.  Room 
1321  Federal  Building,  300  North  Los 
Angeles  Street.  Los  Angeles,  California 
90012. 

MC  139495  (Sub-41STA).  filed  Febru- 
ary 13.  1979.  Applicant;  NATIONAL 
CARRIERS,  INC.,  P.O.  Box  1358,  Lib- 
eral, KS  67901.  Representative:  Her- 


bert Alan  Dubin.  1320  Fenwick  Lane. 
Silver  Spring,  MD  20910.  Drugs,  medi- 
cines, toilet  preps  (except  in  bulk)  in 
vehicles  equipped  with  mechanical  re- 
frigeration: (1)  Morrts  Plains,  NJ  to 
Allen  Park,  MI:  (2)  From  facilities  of 
Warner-Lambert  Company  at  Allen 
Park.  MI  to  Avon,  CT,  Cincinnati,  OH, 
Doravllle,  GA.  Dallas,  TX.  Denver, 
CO,  Jessup.  MD,  Kansas  City,  MO, 
Pico  Rivera.  CA,  and  Seattle,  WA.  An 
underlying  ETA  seeks  90  dkys  authori- 
ty. Supporting  Shipper<s):  Warner 
Lambert  Company,  Pharmaceutical 
Division,  182  Tabor  Rd.,  Morris  Plains, 
NJ  07950.  Send  protests  to:  M.  E. 
Taylor,  Dlst.  Supv..  Interstate  Com- 
merce Commission.  101  Utwln  Bldg.. 
WichlU.  KS  67202. 

MC  140086  (Sub-3TA).  fUed  Febru- 
ary 12.  1979.  Applicant:  DELAPLA 
TRANSPORT,  INC.,  327  8th  Avenue, 
Northwest.  New  Brighton.  MN  55112. 
Representative:  James  M.  Christen- 
son,  80  South  8th  Street,  4444  IDS 
Center,  Minneapolis.  MN  55402. 
Tallow,  in  bulk,  in  tank  vehicles  from 
the  facilities  of  Iowa  Beef  Processors, 
Inc.  at  Fort  Dodge.  LA  and  West  Point 
and  Dakota  City.  NE  to  points  in  IL 
and  IN.  for  180  days.  An  underlying 
ETTA  seeks  90  days  authority.  Support- 
ing shipper(8):  Iowa  Beef  Processors. 
Inc..  Rate  Analyst,  DakoU  City,  NE 
68731.  Send  protests  to:  Delores  A. 
Poe,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  414  Fed- 
eral Building  &  U.S.  Court  House.  110 
South  4th  Street.  Minneapolis,  MN 
55401. 

MC  140744  (Sub-7TA),  fUed  Febru- 
ary 5,  1979.  Applicant:  ARCTIC  AIR 
TRANSPORT,  INC.,  103  North  Eau 
Claire  Street,  Mondovi.  WI  64755. 
Representative:  Stanley  C.  Olsen.  Jr.. 
4601  Excelsior  Boulevard,  Minneapo- 
lis, MN  55416.  Meat,  meat  products, 
meat  by-products  and  articles  distrib- 
uted by  meat  packinghouses  and 
frozen  prepared  foods  from  (1)  Fair- 
mont, MN  to  Eau  Claire.  WI:  and  (2) 
Eau  Claire.  WI  to  points  in  MI,  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shlpper(s): 
Armour  Food  Company,  P.O.  Box  239, 
South  St.  Paul.  MN  55075.  Send  pro- 
tests to:  Delores  A.  Poe.  ICC.  414  Fed- 
eral Building  &  U.S.  Court  House.  110 
South  South  4th  Street.  Minneapolis, 
MN  55401. 

MC  141878  (Sub-9TA).  filed  January 
30.  1979.  Applicant:  DIRECT  COURI- 
ER. INC.,  2780  S.  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  Repre- 
senUtlve:  Dean  N.  Wolfe.  Suite  145.  4 
Professional  Dr..  Oalthersburg.  MD 
20760.  Live  laboratory  animals,  be- 
tween points  in  MI.  on  the  one  hand, 
and.  on  the  other,  points  in  MD.  MA. 
NJ.  NY,  NC.  PA.  VA  &  DC,  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shipper<s): 


Charles  River  Breeding  Labs,  Inc.,  251 
Ballardvale  St.,  Wilmington.  MA 
01887.  Send  protests  to:  T.  M.  Espo- 
slto.  Trans.  Asst..  600  Arch  St.,  Room 
3238,  Philadelphia,  PA  19106. 

MC  142368  (Sub-16TA),  filed  Febru- 
ary 8,  1979.  Applicant:  DANNY 
HERMAN  TRUCKING.  INC..  1416 
East  Ninth  Street.  Pomona.  CA  91766. 
Representative:  William  J.  Monheim. 
P.O.  Box  1756.  Whlttler,  CA  90609.  (1) 
Doors  and  door  frames,  from  Los  An- 
geles, CA  to  Waco,  TX,  and  (2)  Mobile 
home  or  sectional  building  closets, 
from  San  Jacinto,  CA  to  Waco,  TX, 
for  180  days.  An  underlying  ETA  seeks 
up  to  90  days  operating  authority. 
Supporting  shipper(s):  Active  Supply 
Company.  5433  San  Fernando  Road. 
Los  Angeles,  CA  90039:  C  ii  C  Supply, 
39441  7th  Street.  P.O.  Box  651,  San 
Jacinto,  CA  92383.  Send  protests  to: 
Irene  Carlos,  Transportation  Assist- 
ant. Interstate  Commerce  Commis- 
sion, Room  1321  Federal  Building.  300 
North  Los  Angeles  Street,  Los  Angeles. 
California  90012. 

MC  142508  (Sub-48TA),  filed  Febru- 
ary 13,  1979.  Applicant:  NATIONAL 
TRANSPORTATION.  INC.,  10810  So. 
144th  St.,  P.O.  Box  37465,  Omaha.  NE 
68137.  Representative:  Lanny  N. 
Fauss,  P.O.  Box  37096,  Omaha.  NE 
68137.  Confectionery  (except  in  bulk), 
in  vehicles  equipped  tvith  mechanical 
refrigeration,  from  the  facilities  of  E. 
J.  Brach  6c  Sons.  Division  of  American 
Home  Products  Corporation,  In  the 
Chicago,  IL  conunercial  zone  to  points 
In  MD,  NJ,  NY.  and  PA.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  shlpper(s):  E.  J. 
Brach  Si  Sons,  Division  of  American 
bome  Products  Corp.,  4656  W.  Klnzie 
St.,  Chicago,  IL  60644.  Send  protests 
to:  Carroll  Russell,  ICC,  Suite  620,  110 
No.  14th  St.,  Omaha.  NE  68102. 

MC  144506  (Sub-ITA),  filed  Febru- 
ary 9.  1979.  Applicant:  KOLLER  PE- 
TROLEUM PRODUCTS,  INC.,  241  N. 
Baltimore  St.,  Spring  Green,  WI 
53588.  RepresenUtive:  Michael  Wyn- 
gaard,  150  E.  Oilman  St..  Madison,  WI 
63703.  Gasoline,  diesel  fuel  and  No.  I 
and  No.  2  fuel  oil,  originating  at  the 
facilities,  of  Amoco  Oil  Co.  at  Du- 
buque, lA  and  destined. to  points  in 
Dane,  Lafayette,  Iowa.  Crawford  and 
Grant  Counties,  WI.  for  180  days.  An 
underlying  ETA  seeks  90  days  authori- 
ty. Supporting  shippers):  There  are 
nine  (9)  shippers.  Their  statements 
may  be  examined  at  the  office  listed 
below  and  Headquarters.  Send  pro- 
tests to:  Gall  Daugherty,  Transporta- 
tion Asst..  Interstate  Conunerce  Com- 
mission. Bureau  of  Operations.  U.S. 
Federal  Building  and  Courthouse,  517 
East  Wisconsin  Avenue.  Room  619. 
MUwaukee,  Wisconsin  53202. 

MC  144880  (Sub-2TA).  fUed  Febru- 
ary   8.     1979.    Applicant:    RONWAL 


TRANSPORTATION.  2600  Calumet 
Ave.,  Hammond,  IN  46320.  Repre- 
sentative: Walter  C.  Rymarowlcz 
(same  address  as  applicant).  Iron  and 
Steel  articles,  from  the  facility  of  the 
Inland  Steel  Company  at  East  Chica- 
go, IN  to  pts  in  IL  on  and  north  of 
U.S.  Rte.  36  for  180  days.  An  underly- 
ing ETA  has  been  granted.  Supporting 
shippers):  Inland  Steel  Co..  30  W. 
Monroe  St.,  Chicago,  IL  60603.  Send 
protests  to:  TA  Annie  Booker,  219  S. 
Dearborn  St.  Rm.  1386,  Chicago,  IL 
60604. 

MC  145779  (Sub-ITA),  fUed  Febru- 
ary 12,  1979.  Applicant:  OIL  SERVICE 
COMPANY,  INC..  Route  3.  Petty 
Lane,  Columbia.  TN  38401.  Repre- 
sentative: Edward  C.  Blank  II,  PO. 
Box  1004,  Columbia,  TN  38401.  Bailed 
waste  corrugated  paper  stock  and  cor- 
rugated tubes  between  the  plantsites 
of  Alton  Box  Board  Co..  Inc.  in  Nash- 
ville. TN  and  Cedartown.  GA.  for  180 
days.  An  underlying  ETA  seeks  90 
days  authority.  Supporting  shlpperts): 
Alton  Box  Board  Co.,  Inc.,  401  Alton 
St..  Alton.  IL  62002.  Send  protests  to: 
Glenda  Kuss..  TA,  ICC.  Suite  A-422. 
U.S.  Court  House.  801  Broadway. 
Nashville.  TN  37203. 

MC  146118  (Sub-ITA),  filed  Febru- 
ary 9,  1979.  Applicant:  JAMES  J. 
VAVALA,  428  Pennsylvania  Avenue, 
West.  Warren.  PA  16365.  Representa- 
tive: Kenneth  T.  Johnson  and  Ronald 
W.  Malin.  Bankers  Trust  Building,  Ja- 
mestown. NY  14701.  Flexible  couplings 
and  components  and  parts  therefor. 
moving  in  express,  between  the  plant- 
site  of  Rexnord,  Inc..  located  at  or 
near  Warren.  PA  on  the  one  hand, 
and,  on  the  other,  points  in  the  states 
of  NY,  NJ.  MA.  CT,  PA.  OH.  MI.  WV 
and  VA.  for  180  days.  An  underlying 
ETA  seeks  90  days  authority.  RE- 
STRICTION: No  service  shall  be  pro- 
vided in  the  transportation  of  articles 
weighing  more  than  five  hundred 
pounds  and  in  other  than  two-axle  ve- 
hicles. Supporting  shippers):  Rex- 
nord, Inc..  Coupling  Division.  P.O.  Box 
543,  Warren.  PA  16365.  Send  protests 
to:  John  J.  England,  District  Supervi- 
sor, Bureau  of  Operations,  Interstate 
Commerce  Commission,  2111  Federal 
Building,  1000  Liberty  Avenue,  Pitts- 
burgh, PA  15222. 

MC  146214  (Sub-ITA),  filed  Febru- 
ary 8,  1979.  AppUcant:  JAKE 
BAUMAN.  d.b.a.  JAKE  BAUMAN 
TRUCKING,  R.R.  No.  1,  Congervllle. 
IL  61729.  Representative:  Robert  T. 
Lawley.  300  Relsch  Bldg.,  Springfield. 
IL  62701.  Contract  Carrier:  irregular 
routes:  (a)  Farm  wagons,  farm  tillage 
equipment,  fertilizer  spreading  equip- 
ment, woodbumlng  systems,  truck 
bumper  cushions  from  Goodfleld.  IL 
to  points  in  the  U.S.  except  AK  and 
HI  and  (b)  Materials  and  supplies  used 
In  the  manufacture  of  farm  wagons. 


farm  tillage  equipment,  fertilizer 
spreading  equipment  and  woodbumlng 
systems  from  Des  Moines,  Fairfield, 
Perry  and  Davenport,  lA  to  (joodf  leld, 
IL  all  for  the  account  of  DMI,  Inc.  for 
180  days.  Supporting  shlpperts):  DMI, 
Inc.,  Route  150  E.,  Goodfleld,  IL 
61742.  Send  protests  to:  TA  Annie 
Booker,  219  S.  Dearborn  St.,  Rm.  1386, 
Chicago.  IL  60604. 

MC  146226  (Sub-ITA).  filed  Febru- 
ary 7,  1979.  Applicant:  J&P  TRUCK- 
ING, INC.,  1035-A  N.  Flint  St..  Lin- 
colnton.  NC  28092.  Representative:  W. 
G.  Reese  in.  P.O.  Box  3005.  Charlotte, 
NC  28203.  Textiles,  textile  products, 
textile  machinery  between  the  facili- 
ties of  Cortaulds  North  America  Inc., 
at  or  near  LemojTie,  AL,  on  the  one 
hand  and  points  and  places  in  NC  and 
SC  on  the  other,  for  180  days.  An  un- 
derlying ETA  seeks  90  days  authority. 
Supporting  shlpperts):  Courtaulds 
North  America,  Inc.,  P.O.  Box  2648, 
Mobile,  AL  36601.  Send  protests  to: 
Terrell  Price,  District  Supervisor,  800 
Briar  Creek  Road.  Rm.  CC516.  Mart 
Office  Building,  Charlotte,  NC  28205. 

MC  146244  (Sub-ITA),  fUed  Febru- 
ary 6,  1979.  Applicant:  C.  &  H.  DIS- 
TRIBUTING CO.,  2450  West  3rd, 
Craig,  CO  81625.  Representative: 
David  E.  Driggers,  1660  Lincoln  St., 
Suite  1600,  Denver,  CO  80264.  (1)  Malt 
beverages  from  Jefferson  County,  CO 
to  points  In  CA,  and  (2)  empty  con- 
tainers and  materials  for  recycling 
from  points  in  CA  to  Jefferson 
County,  CO  for  180  days.  Underlying 
ETA  seeks  90  days  authority.  Support- 
ing shlpp€r(s):  Ajlolph  Coors  Co.. 
Golden,  CO  80401.  Send  protests  to: 
D/S  Roger  L.  Buchanan,  Interstate 
Commerce  Commission,  721  19th  St., 
492  UJ3.  Customs  House.  Denver.  CO 
80202. 

MC  146257  (Sub-ITA),  fUcd  Febru- 
ary 13,  1979.  Applicant:  DAVID  L. 
VOSS,  d.b.a,  VOSS  TOWING,  P.O. 
Box  301.  Cuba.  MO  65453.  Representa- 
tive: David  L,  Voss  (address  same  as 
above).  Wrecked  or  disabled  vehicles  in 
initial  arid  secondary  movements,  and 
replacement  vehicles,  between  points 
in  Crawford,  Gasconade,  Franklin, 
Warren  and  St.  Louis  Counties,  and 
St,  Louis,  MO,  and  points  in  its  Com- 
mercial Zone,  on  the  one  hand,  and, 
on  the  other,  points  In  the  UJ8.  except 
AK  and  HI.  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting shlpperts):  Edward  and 
Donald  Richardson,  1220  W.  Main, 
Union.  MO  63084:  M.  R.  Bruton.  Inc., 
P.O.  Box  547.  Cuba.  MO  65453:  Leroy 
McGlnnis,  Route  1,  Box  llOA,  Cuba, 
MO  65453;  McClelland  Lumber  Trans- 
ports, General  Delivery,  Cuba,  MO 
65453.  Send  protests  to:  P.  E.  Binder, 
ADS.  ICC.  Rm.  1465,  210  N.  12th  St., 
St.  Louis,  MO  631,01. 


MC  146258  (Sub-ITA),  ffled  Febru- 
ary 12.  1979.  Applicant:  M.  R. 
BRUTON,  INC.,  P.O.  Box  547,  Cuba, 
MO  65453.  Representative:  Jack  H. 
Blanshan,  Suite  200,  205  W.  Touhy 
Ave.,  Park  Ridge,  IL  60068.  Soybean 
flour,  bacon  bits,  vital  wheat  gluten 
and  vegetable  oil  shortening  (except 
commodities  in  bulk),  from  the  facili- 
ties of  Archer  Daniels  Midland  Com- 
pany, Decatur,  IL,  to  Dallas,  Garland, 
Houston  and  Palestine.  TX:  Honey- 
ville  and  Ogden,  UT:  Anaheim,  City  of 
Commerce,  Hayward,  Los  Angeles,  Mo- 
desto, National  City,  Oakland,  River- 
side, Salinas.  San  Francisco.  Terminal 
Island,  Turlock  and  Vernon,  CA;  Tua- 
latin and  Portland,  OR;  Seattle.  Spo- 
kane, Tacoma  and  TukwUa,  WA;  Okla- 
homa City.  OK,  and  to  points  In  the 
Commercial  Zones  of  the  respectlvley 
named  cities,  for  180  days.  An  underly- 
ing ETA  seeks  90  days  authority.  Sup- 
porting shlpperts):  Archer-Daniels- 
Midland  Company.  4666  Paries  Park- 
way, Decatur.  IL  62625.  Send  protests 
to:  P.  E.  Binder.  ADS.  ICC.  Rm.  1465, 

210  N.  12th  St..  St.  Louis.  MO  6310L 

MC  146267  (Sub-ITA),  fUed  Febru- 
ary 12,  1979.  Applicant:  LOUIS  MAT- 
TEUCCI,  d.b.a.  1>«ATTEUCCI 

TRUCKING,  Rt.  3  Box  246-A  (Coimty 
Rd.  24).  Orland,  CA  95963.  Repre- 
sentative: Louis  Matteucci  (same  as 
applicant).  Shakes,  Shingles  or  ridge, 
split  either  by  harut  or  by  machines  In 
45  ft.  Vans  or  Flatbed  Trailers  (1)  be- 
tween points  in  CA  and  points  in  WA; 
(2)  between  points  in  AZ  and  points  in 
WA;  (3)  between  points  In  CA  and 
points  in  OR:  (4)  between  points  In  AZ 
and  points  in  OR;  (5)  between  points 
in  WA  and  points  in  OR.  for  180  days. 
An  underlying  ETA  seeks  90  days  au- 
thority. Supporting  shlpperts):  Dier 
Lumber  Co.,  Inc.,  291  Roymar  Road, 
Oceanside,  CA  92054.  Send  protests  to: 
District  Supervtsor  A.  J.   Rodriguez, 

211  Main  Street,  Suite,  500.  San  Fran- 
cisco. CA  94105. 

MC  146276  (Sub-ITA),  filed  Febru- 
ary 13,  1979.  Applicant:  STEVES  GAS 
SUPPLY,  INC.,  46  River  Road,  Essex 
Junction,  VT  06452.  Representative: 
Larry  T.  Stevens  (same  address  as  ap- 
plicant). Contract  carrier.  Irregular 
routes:  Fuel  oil,  gasoline  and  diesel 
fuel,  in  bulk,  in  tank  vetjicles,  from 
Rensselaer,  NY  to  Bristol,  Essex  Junc- 
tion and  Richford,  VT.  for  180  days, 
under  continuing  contract  or  contracts 
with  Robinson's  Inc.  An  underlying 
ETA  seeks  90  days  authority.  Support- 
ing shlpperts):  Robinson's,  Inc.,  P.O. 
Box  406.  Essex  Junction,  VT  06452. 
Send  protests  to:  ICC,  P.O.  Box  648. 
MontpeUer.  VT  05602. 

H.  G.  HomcE,  Jr.. 
Secretary. 
[FR  Doc  79^8049  FDed  3-15-79;  8:45  am] 
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[Amendment  No.  101 
SfCTKM  5«  ATfUCATION  4S 


March  1.  1979. 

The  Commission  is  In  receipt  of  an 
application  In  the  above  proceeding 
for  approval  of  amendments  to  the  ap- 
proved agreement. 

PUed  November  3.  1OT8  by:  Robert  O. 
Oawley.  Attorney.  P.O.  Box  184.  Buffalo. 
New  York  14231. 

The  amendments  Involve:  Changes 
to  comply  with  297,  349  I.C.C.  811  and 
351  I.C.C.  437.  and  increasir\g  the 
number  of  board  members  and 
quorum. 

The  complete  application  may  be  in- 
spected at  the  Office  of  the  Commis- 
sion, in  Washington.  D.C. 

Any  interested  person  desiring  to 
protest  and  participate  in  this  pro- 
ceeding shall  notify  the  Commission  in 
writing  within  20  days  from  the  date 
of  publication  of  this  notice  In  the 
PcDKRAL  RcciSTCR.  As  provided  by  the 
General  Rules  of  Practice  of  the  Com- 
mission, persons  other  than  applicants 
should  fully  disclose  their  interest, 
and  the  position  they  Intend  to  take 
with  respect  to  the  application.  Other- 
wise, the  Commission,  in  its  discretion, 
may  proceed  to  investigate  and  deter- 
mine the  matters  involved  without 
public  hearing. 

H.  O.  Homo,  Jr.. 
Secretary. 
(PR  Doc.  79-8050  Piled  3-1&-79:  8:45  am] 


[1505-01-M] 

(Notice  No.  2301 

MOTOt  CAtim  TCMfOtAlY  AUTHOtlTY 
AmiCATIONS 

Correction 

In  PR  Doc.  78-34651,  published  at 
page  58248.  Wednesday,  E>ecember  13, 
1978.  make  the  following  corrections: 

1.  On  page  58252,  in  the  third 
column,  the  paragraph  reading  "MC 
1447474TA"  should  be  corrected  to 
read  "MC  144747  4TA": 

2.  On  page  58253,  In  the  third 
column,  after  the  signature,  the  docu- 
ment nimiber  In  the  file  line  reading 
'•[PR  Doc.  78-34657  .  .  .1"  should  be 
corrected  to  read  "[FR  Doc.  78-34651 


NOTICiS 

[64SO-01-M] 

DfPARTMENT  OF  ENftOY 

tm4mrmt  Energy  t>9wl«tory  CominUaiMi 
AOVtSOlY  COMMITTH  OM  lEVISiON  Of 

Ruus  or  ptAcncf  and  nocf  ouie 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  I 
hereby  certify  that  the  establishment 
of  an  Advisory  Committee  on  Revision 
of  Rules  of  Practice  and  Procedure  is 
In  the  public  interest  In  connection 
with  the  duties  imposed  upon  the  Fed- 
eral Energy  Regulatory  Commission, 
Department  of  Energy,  by  the  Depart- 
ment of  Energy  Organization  Act  of 
1977  and  other  applicable  law.  This  de- 
termination follows  consultation  with 
the  Committee  Management  Secretar- 
iat, General  Services  Administration, 
pursuant  to  Section  9  (aK2)  of  the 
Federal  Advisory  Conimlttee  Act  and 
OMB  Circular  A-63  (Revised). 

1.  Name  oj  Advisory  Committee.  Ad- 
visory Committee  on  Revision  of  Rules 
of  Practice  and  Procedure. 

2.  Purpose.  The  Committee  will  pro- 
vide the  Commission  and  its  staff  with 
the  benefit  of  suggestions  from  a 
broad  range  of  public  participants  re- 
garding additions,  deletions,  and  other 
changes  desirable  in  compiling  revised 
Commission  Rules  of  Practice  and 
Procedure  best  suited  to  the  needs  of 
both  the  Commission  and  those  who 
appear  before  it  as  parties  to  cases. 

The  current  Rules  of  Practice  and 
Procedure  under  which  the  Commis- 
sion operates  were  formulated  by  the 
Interstate  Commerce  Commission  and 
the  Federal  Power  Commission.  The 
Matter  ceased  to  exist  on  October  1, 
1977,  when  the  Federal  EInergy  Regu- 
latory Conunlssion  was  established  as 
part  of  the  Department  of  Energy  Or- 
ganization Act  (Pub.  L.  95-91).  The  re- 
sponsibilities of  the  FERC  differ 
greatly  from  those  of  the  FPC,  and 
the  Rules  promulgated  by  the  FPC 
and  the  ICC  are  no  longer  completely 
relevant  to  the  regulatory  responsibil- 
ities of  the  Commission. 

Advice  and  recommendations  from 
those  outside  the  Commission  staff 
who  regularly  appear  as  interested 
parties  in  pr(X%edings  before  Commis- 
sion Administrative  Law  Judges,  or 
who  communicate  the  status  of  Com- 
mission action  on  various  issues  to  out- 
side individuals  and  companies,  as  well 
as  to  the  general  public,  will  help  to 
assure  that  the  Rules  are  revised  after 
consideration  of  the  broadest  possible 
range  of  comments. 

The  Commission  will  seek  to  include 
among  the  meml>ers  of  the  Advisory 
Committee  representatives  of  aca- 
demic institutions,  state  governments, 
oil  and  gas  producers,  oil  and  gas  pipe- 
lines, electric  and  gas  utility  compa- 


nies, thtse  categories,  and  organiza* 
tions  or  associations  representing  any 
or  all  of  these  categories. 

The  Advisory  Committee  and  its 
jaembers  will  serve  in  an  advisory  ca- 
pacity only.  Pinal  recommendations 
for  revisions  to  be  made  in  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure will  be  made  by  the  Commission's 
Office  of  the  General  Counsel,  and 
final  decisions  regarding  institution  of 
any  revisions  will  be  made  by  the 
Commission  itself. 

3.  Effective  Date  of  Ettablishment 
and  Duration.  This  Advisory  Commit- 
tee is  established  effective  15  days 
after  publication  of  this  notice  and 
after  filing  of  the  charter  with  the 
standing  committees  of  Congress 
having  legislative  Jurisdictk>n  over  the 
Federal  Energy  Regulatory  Commis- 
sion and  with  the  Library  of  Congress. 
The  Committee  will  terminate  two 
years  from  the  date  of  its  establish- 
ment, unless  extended. 

4.  Membership.  The  membership  of 
the  Advisory  Committee  shall  be  fairly 
balanced  in  terms  of  the  points  of  view 
and  functions  of  the  industry  and 
functions  of  the  industry  and  users  af- 
fected, including  those  of  wholesale 
and  retail  consumers.  There  will  be  no 
discrimination  on  the  basis  of  race, 
color,  national  origin,  religion,  age  or 
sex. 

6.  Operations.  The  Advisory  Com- 
mittee will  operate  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  Com- 
mission policy  and  procedures,  OMB  * 
Circular  A-63  (Revised)  and  other  di- 
rectives and  instructions  issued  in  ac- 
cordance with  the  implementation  of 
the  Act. 

6.  Objectivity.  The  advice  and  recom- 
mendations of  the  Advisory  Commit- 
tee will  not  be  inappropriately  influ- 
enced by  the  appointing  authority  or 
by  any  special  interest,  but  will  in- 
stead be  the  result  of  the  Advisory 
Committee's  independent  Judgment. 

Issued  at  Washington,  D.C.  on 
March  13,  1979. 

Charles  B.  Curtis, 
Chairman. 

(PR  Doc.  79-7916  Filed  3-15-79:  8:45  ami 


[6450-01 -M] 

(Docket  No.  AR70-I] 

ARIA  KAn  KOCf  EMNO  (KRMIAN  ftASIM 
AtEA  N) 

Prop«»«d  Plan  of  R*fvfid 

March  6,  1979. 
Take  notice  that  Transwestem  Pipe- 
line Company  on  February  15,  1979, 
filed  a  proposed  plan  of  refund  for  the 
flow-through  of  monies  received  from 
suppliers  pursuant  to  the  Commis- 
sion's order  issued  BCarch  14.  1978  in 
Docket  No.  AR70-1. 


Transwestem  proposes  to  refund 
monies  applicable  to  gas  purchases  for 
the  period  February  26,  1971  through 
June  30.  1972  to  all  of  its  CDQ  custom- 
ers in  accordance  with  Article  IV  of 
the  Stipulation  and  Agreement  dated 
October  2.  1970.  and  approved  by 
Commission  order  issued  November  24. 
1970.  in  Docket  Nos.  RP69-27.  et  al.;  it 
proposes  to  flow-through  to  its  juris- 
dictional customers  the  Jurisdictional 
portion  of  refunds  applicable  to  gas 
purchases  made  on  or  after  July  1, 
1972,  In  accordance  with  the  Pur- 
chased Oas  Cost  Adjustment  provision 
set  forth  in  Section  19  of  the  General 
Terms  and  Conditions  of  its  FERC 
Oas  Tariff,  Second  Revised  Volume 
No.  1. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunls- 
sion. 825  Norih  Capitol  Street,  N.E., 
Washington.  DC  20426.  in  accordance 
with  a  1.8  and  1.10  of  the  Conunis- 
sion's  Rules  of  Practice  and  Procedure 
(18  CFR  1.8.  1.10).  AU  such  petitions 
or  protests  should  be  filed  on  or  before 
March  15,  1979.  Protests  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become,  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Conunlssion  and  are  available  for 
public  Inspection. 

KnmrrH  F.  Plumb, 
Secretary. 
[PR  Doc  79-8006  PUed  3-15-79:  8:45  am] 


[6450-01 -M] 

[Docket  No.  ER77-278] 
ARKANSAS  POWBt  «  UOHT  CO. 


March  6, 1979. 

Take  notice  that  Arkansas  Power  Se 
Light  on  February  9,  1979,  tendered 
for  filing,  pursuant  to  ordering  Para- 
graph D  of  Commission  Order  Approv- 
ing Settlement  Agreement  and  Termi- 
nating Proceedings  issued  December 
22,  1978.  a  compliance  report  which 
shows  monthly  billing  determinants 
and  revenues  under  prior,  present  and 
settlement  rates. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  pro- 
test with  the  Federal  Energy  Regula- 
tory Commission,  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426, 
in  accordance  with  K  1.8  and  1.10  of 
the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  and  1.10). 
All  such  protests  should  be  filed  on  or 
before  March  19,  1979.  Protests  wlU  be 
considered  by  the  Commission  in  de- 
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termlning  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kennith  F.  Plttmb. 
Secretary. 

[PR  Doc.  79-8004  PUed  3-15-79;  8:45  ami 


[6450-01-M] 


[Docket  No.  ER77-535] 

ARKANSAS  POWCR  «  UOHT  CO. 

Filing 

March  6.  1979. 

Take  notice  that  Arkansas  Power  & 
Light  Company  on  February  9,  1979, 
tendered  for  filing,  pursuant  to  the 
Commission's  letter  order  dated  Janu- 
ary 11,  1979,  a  revised  rate  schedule 
proposed  to  be  effective  September  21, 
1979,  reflecting  the  settlement  rates 
approved  by  the  Commission. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  pro- 
test with  the  Federal  Energy  Regula- 
tory Commission,  825  North  Capitol 
Street,  N.E.,  Washington.  D.C.  20426, 
in  accordance  with  9$  1.8  and  1.10  of 
the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  and  1.10). 
All  such  protests  should  be  filed  on  or 
before  March  19,  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

KEimETH  F.  Plumb, 
Secretary. 

tPR  Doc.  79-8005  PUed  3-15-79:  8:45  am] 


[6450-01-M] 

(Docket  No.  RP73-85  (POA78-4)  (AP78-1)1 

COIUMMA  OAS  TRANSMISSION  CORP. 

CcrtifiMtion  of  Prepes«d  ScttiomMit 

March  6,  1979. 
Take  notice  that  on  February  14, 
1979,  Administrative  Law  Judge 
Benkln  certified  to  the  Commission  a 
Stipulation  and  Agreement  proposed 
in  settlement  of  certain  Issues  In  the 
above-captioned  rate  proceeding.  The 
certification  states  that  all  parties  to 
the  proceeding  have  reviewed  the  pro- 
posed settlement  agreement  and  Join 
in  a  motion  that  it  be  certified  to  the 
Commission.  The  certification  also  in- 
cluded five  appendices  to  the  proposed 
settlement  agreement  containing  ma- 
terials which  serve  as  background  to 
the  settlement  proposaL  If  approved, 
the  proposed  Stipulation  and  Agree- 
ment would  resolve  all  but  one  of  the 
issues  In  this  proceeding;  the  reserved 
issue  involves  the  prudence  of  certain 
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peak  shaving  arrangements  imdertak- 
en  by  Coliunbla. 

Any  person  desiring  to  be  heard  or 
to  protest  said  Stipulation  and 'Agree- 
ment should  file  conunents  with  the 
Federal  Elnergy  RegtUatory  Commis- 
son.  825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  on  or  before 
March  23,  1979^  Comments  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken.  Copies  of  this  agreement  are  on 
file  with  the  Commission  and  are 
available  for  public  Inspection. 

KnnarrHF.  Plumb, 
Secretary. 

[PR  Doc.  79-8007  PUed  3-15-79:  8:45  am] 


[6450-01-M] 

(Docket  No.  CP78-291] 

EL  PASO  NATURAL  OAS  CO. 

Finding*  and  Ordor  Aftar   Sfotwtery   Hoaring 
Ponnitfing  and  Approving  Abandanwnt 

March  8.  1979. 

On  April  17,  1978.  El  Paso  Natural 
Gas  Company  (El  Paso)'  filed  In 
Docket  No.  CP78-291  an  application 
pursuant  to  Section  7(b)  of  the  Natu- 
ral Gas  Act  for  permission  and  approv- 
al to  abandon  facilities  for  deliveries 
of  natural  gas  which  are  no  longer  re- 
quired, all  as  more  fully  set  forth  in 
the  application. 

The  facilities  for  which  El  Paso 
seeks  permission  and  approval  to 
abandon  are  as  follows: 

A.  Gas  Purchase  Facilities  To  Be 
Abandomed 

1.  EPlfO  10-y4-INCH  O.D.  FT.  STOCKTON 
METER  STATION 

One  10-%-inch  O.D.  standard  orifice- 
type  meter  station,  with  appurte- 
nances, located  at  the  Pecos  Compa- 
ny's Santa  Rose  Plant  in  Pecos 
Coimty,  Texas. 

a.  Rojo  caballo  purchase  meter 

STATION 

One  standard  8-H-inch  O.D.  orifice- 
type  meter  station,  with  appurte- 
nances, located  on  Applicant's  8-%- 
Inch  O.D.  RoJo  Caballo  pipeline  in 
Pecos  County.  Texas. 

3.  FHILLIPS-BCTOR  plant  meter  STATION 
AND  PIPELINE 

Approximately  0.73  mile  of  10-%- 
inch  O.D.  pipeline,  with  appurte- 
nances, including  one  10-V4-inch  stand- 
ard orifice-type  meter  station,  located 
at  the  outlet  of  Phillips  Petroleum 


■El  Paso,  a  Delaware  corporation  having 
its  principal  place  of  business  in  E3  Paao, 
Texas,  is  a  "natural-gu  company"  within 
the  meaning  of  the  Natural  Oa*  Act  as  here- 
tofore found  by  order  issued  October  29. 
1942.  In  Docket  No.  0-242  (3  PPC  851). 
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Company's     Ector     Plant     in     Ector 
County,  Texas. 

4.  KSYSTOHX  EMPEROB  PDRCHASE  NO.  3 
STATION 


Two  10-%-inch  O.D.  orifice-type 
meter  runs,  with  appurtenances,  locat- 
ed at  El  Paso's  Keystone  Field  Plant 
in  Winkler  County,  TeXas. 

S.  rOIUEST  OIL  CORFORATION  WALKER  IfO. 
1  WELLHEAD  MTTEK  STATION 

One  standard  4-l^-lnch  O.D.  orifice- 
type  meter  station,  with  appurte- 
nances, located  at  Forest  Oil  Corpora- 
tion's Walker  No.  1  well  in  Pecos 
County.  Texas. 

Gamble  No.  1  Wellhead  Meter  Sta- 
tion. One  standard  4-V^-inch  O.D.  ori- 
fice-type meter  station,  with  appurte- 
nances, located  at  Forest  Oil  Corpora- 
tion's Gamble  No.  1  well  in  Pecos 
County,  Texas. 

Patterson  No.  1  Wellhead  Meter  Sta- 
tion. One  standard  4-V4-inch  O.D.  ori- 
fice-type meter  station,  with  appurte- 
nances, located  at  Forest  Oil  Corpora- 
tion's Patterson  No.  1  well  in  Pecos 
County.  Texas. 

6.  COVCRNBIEHT  134  NO.  1  MCTEB  STATION 
AND  PIPELINE 

Approximately  41.8  feet  of  2-%-inch 
O.D.  pipeline,  with  appurtenances,  in- 
cluding one  2-H-inch  O.D.  standard 
orifice-type  meter  station,  in  Eddy- 
County.  New  Mexico. 

B.  Gas  Sales  Facilities  To  Be 
Abandoned 

t.  W.  A.  OOBSON  tap 

A  1-inch  OH.  tap  and  valve  assem- 
bly, with  appurtenances,  located  at 
milepost  8.7  on  El  Paso's  4-'/i-inch 
O.D.  Mesa  pipeline  in  Maricopa 
County.  Arizona. 

2.  WOODMAN  or  THE  WORLD  HALL  TAP 

A  1-inch  O.D.  tap  and  XTilve  assem- 
bly, with  appurtenances,  located  on  El 
Paso's  16-inch  Blanco- Fruitland  pipe- 
line in  San  Juan  County.  New  Mexico. 

3.  BOBERT  DRAPER  TAP 

A  1-inch  O.D.  tap  and  valve  assem 
bly.   with    appurtenances,    located   at 
milepost  23.2  on  EH  Pasos  24-inch  O.D. 
Dumas  Plant-to-Eunioe  Plant  pipeline 
in  Gaines  County.  Texas. 

4 .  MAGNOLIA  PIPELINE  COMPANY  TAP 

A  1-inch  O.D.  tap  and  valve  assem- 
bly, with  appurtenances,  located  at 
milepost  1.1.  on  El  Paso's  lO-^-inch 
O.D.  Levelland  pipeline  in  Hockley 
County.  Texas. 

S.  SHELL  PIPE  LUCE  CORPORATION-MYERS 
LEASE  PUMP  PROOtJCTION  TAP 

A  1-inch  OJ>.  tap  and  valve  assem- 
bly, with  appurtenances,  located  on  El 


NOTICfS 

Paso's  6-S-inch  OJ>.  Jal  high  pressure 
gathering  system  pipeline  in  Lea 
County.  New  Mexico. 

EH  Paso  proposes  to  remove  and 
place  in  stock,  or  scrap,  the  facilities 
as  hereinbefore  descrit)ed. 

Since  Forest  Oil  has  applied  for  but 
not  received  permission  to  abandon  its 
Walker  wells  and  appurtenances  in 
Docket  No.  CI75-865,  it  appears  that 
permission  cannot  be  granted  El  Paso 
herein  to  abandon  its  related  meter 
stations  designated  as  A-5  pending  the 
final  determination  tn  0175-665. 

It  appears  that  El  Paso  may  have 
violated  Section  7  of  the  Natural  Gas 
Act  by  abandoning  without  Commis- 
sion approval  the  facilities  designated 
A-1  and  A-4  in  this  order  and  by  in- 
stalling the  service  tap  described  in 
designation  B-1  of  this  order.  The 
Commission  will  not  take  formal 
action  at  this  time  with  respect  to  the 
apparent  violations;  however,  the 
Commission  expects  that  in  the  future 
timely  authorization  for  such  activi- 
ties under  either  Section  7(b)  or  Sec- 
tion 7(c)  of  the  Natural  Gas  Act  will 
be  sought. 

The  facilities  proposed  to  be  aban- 
doned are  used  for  the  transportation 
of  natural  gas  in  Interstate  commerce 
subject  to  the  Jurisdiction  of  the  Com- 
mission, and  the  abandonment  of  such 
facilities  is  subject  to  the  requirements 
of  Subsection  (b)  of  Section  7  of  the 
Natural  Gas  Act. 

After  due  notice  by  publication  in 
the  Federal  Registeb  on  May  10.  1978 
(43  FR  20045),  no  petitions  to  inter- 
vene, notices  of  intervention,  or  pro- 
tests to  the  granting  of  the  application 
have  l)een  filed. 

At  a  hearing  held  on  February  28, 
1979,  the  Commission  6n  its  own 
motion  received  and  made  a  part  of 
the  record  in  this  proceeding  all  evi- 
dence, including  the  application  and 
the  exhibits  thereto,  submitted  in  sup- 
port of  the  authorization  sought 
herein,  and  upon  consideration  of  the 
record. 

77ie  Commission  finds:  The  aban- 
donments proposed  by  El  Paso  are  per- 
mitted by  the  public  convenience  and 
necessity  and  should  be  approved  as 
hereinafter  ordered,  except  with  re- 
spect to  the  facilities  used  to  receive 
gas  which  is  the  subject  of  the  pro- 
ceeding in  Docket  No.  CI75-665. 

77ie  CoTnmiasion  orders:  (A)  Permis- 
sion for  and  approval  of  the  abandon- 
ment of  facilities  and  service  as  pro- 
posed are  granted,  with  the  exception 
of  the  Forest  Oil  Corporation  well- 
head meter  stations  used  for  the  re- 
ceipt of  gas  which  is  the  subject  of  the 
proceeding  in  Docket  No.  CI75-665. 

(B)  El  Paso  shall  notify  the  Commis- 
sion of  the  date  of  abandonment  of 
the  service  and  facilities  hereinbefore 
described  within  ten  days  thereof. 


By  the  Commission. 

Kemhbtu  F.  Plumb. 
Secretary. 
[FR  Doc.  7»-^0M  FUed  »-lfr-7»:  8:46  amJ 


[6450-01 -M] 

(Docket  No.  RA79-11I 

JACK  NAitaa 

AppainMng  < 


March  8,  1979. 

On  December  4,  Tws  the  Depart- 
ment of  Energy  (DOE)  issued  a  final 
decision  and  order,  denyin^^^ack  Hal- 
bert's  application  for  an  exception 
from  the  Mandatory  Petroleum  Price 
Regulations. ' 

On  January  26,  1979.  Jack  Halbert 
filed  a  petition  for  review  with  this 
Commission.  Section  1.40(dK3)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  provides  that  upon  receiv- 
ing a  petition  for  review,  the  Commis- 
sion or  its  designee  shall  designate  a 
presiding  officer  for  the  proceedings. 
The  Commission,  therefore,  designates 
as  a  presiding  officer  in  this  proceed- 
ing. Dwight  Alpem. 

The  Commission  further  appoints 
the  Director  or  the  Deputy  Director  of 
the  Office  of  Opinions  and  Review  as 
the  Commission's  designees  for  the 
purpose  of  designating,  if  necessary, 
another  person  to  act  temporarily  as 
the  presiding  officer  in  this  proceeding 
in  Mr.  Alpem's  absence. 

By  the  Commission. 

Kenneth  F.  Plums, 
Secretary. 
(FR  Doc.  79-8010  FUed  3-15-79:  8:45  am) 


[6450-01-] 

(Docket  No.  ES79-281 

IDAHO  fOWR  CO. 

Ap^cotien 

March  6,  1979. 

Take  notice  that  on  February  23. 
1979.  Idaho  Power  Company  (Appli- 
cant) filed  an  applicatton  with  the 
Commission,  pursuant  to  Section  204 
of  the  Federal  Pswer  Act  and  Part  34 
of  the  Commission's  Regulations,  for 
authorization  to  negotiate  the  sale  of 
up  to  1,500,000  shares  of  Common 
Stock  and  of  up  to  $62  million  princi- 
pal amount  of  First  Mortgage  Bonds. 
Applicant  is  incorporated  under  the 
laws  of  the  State  of  Maine,  with  its 
principal  business  office  in  Boise. 
Idaho  and  is  engaged  primarily  in  the 
electric  utility  business  in  the  States 
of  Idaho.  Oregon,  Nevada,  and  Wyo- 
ming. 

The  net  proceeds  from  the  sale  of 
the  Common  Stock  and  Bonds  will  be 


used  to  repay  short-term  debt  and  for 
other  corporate  purposes. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
the  application  should  on  or  before 
March  20,  1979,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washing- 
ton. D.C.  20426.  petitions  or  protests  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  1.8  or  1.10).  The  application  is  on 
file  and  available  for  public  inspection. 

Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  79-8009  FUed  3-15-79;  8:45  am] 


[6450-01 -M] 

[Docket  No.  CP77-71.  et  aL] 

NATUtAL  OAS  PtPf  UNC  CO.  Of  AMQUCA,  €t 
AL 

Pstitfon  to  Awisiio 

March  7. 1979. 

Take  notice  that  on  January  16. 
1979.  Natural  Gas  Pipeline  Company 
of  America  (Petitioner),  122  South 
Michigan  Avenue.  Chicago.  Illinots 
60603.  filed  in  Docket  No.  CP77-71  a 
petition  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  to  it  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  on  March  1.  1977. 
in  said  docket  so  as  to  extend  the  term 
of  the  transportation  service  author- 
ized therein  for  General  Electric  Com- 
pany (GE)  for  an  additional  two  years, 
all  as  more  fully  set  forth  in  the  peti- 
tion to  amend  which  is  on  file  with  the 
Commission  and  open  to  public  Inspec- 
tion." 

Petitioner  indicates  that  the  purpose 
of  the  original  application  In  the  sub- 
ject docket  and  those  of  Columbia  Gas 
Transmission  Corporation  and  Coluim- 
bia  Gulf  Transmission  Company  in 
Docket  No.  <rP77-118  and  Texas  Gas 
Transmission  Corporation  in  Docket 
No.  CP77-125  was  to  arrange  for  the 
transportation  of  gas  for  a  10-year 
period  from  reserves  purchased  and 
placed  in  Cameron  Parish.  Louisiana, 
by  GE  to  three  of  GE's  plants  located 
in  Indiana,  Kentucky  and  Maryland. 
Petitioner  further  states  that  on 
March  1,  1977,  the  Commission  issued 
certificates  authorizing  the  transpor- 
tation service  for  a  two-year  term  from 
Initial  delivery  only,  without  prejudice 
to  the  filing  for  certificate  authoriza- 
tion to  continue  the  service  beyond 


■  10  CFR  Part  212.  Subput  O  ( t«77>. 


■This  proceeding  was  commenced  before 
the  Federal  Power  Commission  (FPC).  By 
the  Joint  regulation  of  October  1.  1977  (10 
CFR  1000. 1),  It  was  transferred  to  the  Fed- 
eral Energy  Regulatory  Commission 
(FiaiC).  The  term  "Commlaslon".  when 
used  In  the  context  of  action  taken  prior  to 
October  1.  1977.  refers  to  the  FPC;  when 
used  otberwiae,  the  reference  la  to  the 
FERC. 


NOTICES 

the  two-year  term  on  the  condition 
that  said  filings  be  made  at  least  6 
months  prior  to  the  expiration  of  the 
two-year  term.  Petitioner  states  that 
upon  applications  for  rehearing  on  the 
grounds  that  the  limitation  of  the 
term  to  two  years,  in  the  context,  was 
not  warranted,  rehearing  was  granted 
and  that  formal  hearings  were  held  in 
these  proceedings.  Petitioner  states 
that  the  proceeding  Is  currently  pend- 
ing before  the  Presiding  Administra- 
tive Law  Judge.  Petitioner  requests 
the  subject  extension  expressly  with- 
out prejudice  to  the  positions  taken  by 
any  party  to  the  subject  proceedings 
with  respect  to  the  Issues  surrounding 
the  long  term  (i.e.,  in  excess  of  two 
years)  transportation  by  an  interstate 
pipeline  of  gas  from  reserves  owned  by 
an  industrial  consumer  to  the  industri- 
al consumer's  plant  facilities. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  to  amend  should  on  or 
before  March  28.  1979.  fUe  with  the 
Federal  Energy  Regulatory  Commis- 
sion. Washington,  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
CoRunission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Conunission  will  be  consid- 
ered by  it  In  determining  the  appropri- 
ate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  any  hear- 
ing therein  must  file  a  petition  to  in- 
tervene in  accordance  with  the  Com- 
mission's Rules. 

Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  79-8011  FUed  3-15-79;  8:45  am] 
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(Project  No.  3114.  et  al.] 

njtuc  uramr  oistikt  no.  i  it  al  of 

OftANT  COUNTY,  WASMNOTON 

Ordw  CMiMiMotlng  l>fc— dhigs,  fstsMtehing 
tUmint   and    Rv^ring    Pfh«oriwg   c*nf«r- 


March  7.  1979. 
In  the  matter  of  Public  Utility  Dis- 
trict No.  2  of  Grant  County,  Washing- 
ton (Project  No.  2114):  PubUc  Utility 
District  No.  1  of  Chelan  County, 
Washington  (Projects  Nos.  943  and 
2145):  Public  Utility  District  No.  1  of 
Douglas  County,  Washington  (Project 
No.  2149):  and  State  of  Washington 
Department  of  Fisheries  v.  Public  Util- 
ity District  No.  2  of  Grant  County, 
Washington  (Docket  No.  E-9569); 
Hearing:  Temporary  and  Long-Term 
Flow  Releases:  Fisheries. 


77ie  rccenf  petitions.  The  SUte  of 
Washington  Department  of  Fisheries 
and  Department  of  Game,  the  Oregon 
Department  of  Fish  and  Wildlife,  the 
UJS.  National  Marine  Fisheries  Serv- 
ice, and  the  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation 
(petitioners)  have  recently  filed  peltl- 
tions  asking  the  Commission  to  modify 
the  operation  of  Priest  Rapids  Project 
No.  2114,  Wells  Project  No.  2149.  Rock 
Island  Project  No.  943  and  Rocky 
Reach  Project  No.  2145,  or.  in  the  al- 
ternative, to  institute  a  proceeding  to 
consider  their  requests.  The  four  pro- 
jects are  located  on  the  Columbia 
River  In  the  State  of  Washington. 

The  petitioners  claim  that  commer- 
cial, Indian,  and  sport  fisheries  have 
suffered  severe  losses  over  the  last 
twenty  years  due  to  the  construction 
and  operation  of  the  four  projects 
listed -tibove.  The  are  seeking  certain 
minimum  flows  and  splUs  at  each  proj- 
ect dam  for  the  protection  of  the  Chi- 
nook, sockeye,  and  coho  salmon  and 
steelhead  trout  resources.  The  peti- 
tioners submitted  provisional  recom- 
mendations for  Instantaneous  and 
dally  average  minimum  flows,  ranging 
from  10,000  cfs  to  110,000  cfs.  depend- 
ing on  the  time  of  the  year  and  the  lo- 
cation of  the  project.  They  also  re- 
quest that  during  the  period  of  spring 
Juvenile  downstream  migration  (April 
26  through  June  15).  the  equivalent  of 
twenty  percent  of  the  average  dally 
discharge  at  each  project  be  spilled, 
rather  than  used  to  generate  power. 

The  petitioners'  requests  are  made 
pursuant  to  Article  39  of  the  license 
for  Project  No.  2114,'  Article  41  of  the 
Ucense  for  Project  No.  2149.'  Article  21 
of  the  license  for  Project  No.  943.'  and 
Article  No.  31  of  the  license  for  Proj- 
ect No.  2145.*  These  articles  generally 
require  the  licensees  to  comply  with 
reasonable  modifications  to  the  oper- 
ation of  the  project  In  the  Interest  of 
fish  and  wildlife  resources. 

The  petitioners  assert  that  the  li- 
censees for  these  four  mld-Columbla 
projects  have  been  unable  to  obtain 
consent  from  their  bulk  power  pur- 
chasers to  accommcxlate  the  desired 
spring  spilling.  In  addition,  they  state 
that  the  flows  requested  are  also  being 
negotiated  with  the  BonnevUle  Power 
Administration.  Bureau  of  Reclama- 


'  Public  UtUlty  District  No.  2  of  Grant 
County.  Washington.  Order  Issuing  License 
(Major).  14  F.P.C.  1067.  1073  (1955),  a» 
amended.  15  F.P.C.  1005,  1006  (1956). 

•Public  Utility  District  No.  1  of  Douglas 
County,  Washington.  Order  issuing  License 
(Major).  28  F.P.C.  128  (1963).  as  amended, 
38  F.P.C.  492(1962). 

•PubUc  UtUlty  Ertstrlct  No.  1  of  Chelan 
County.  Washington.  Order  Amending  Li- 
cense. 51  FJ.C.  1141,  1162  (1974). 

•PubUc  UtlUty  District  No.  1  of  Chelan 
County,  Washington.  Opinion  No.  304.  18 
FJ».C.  25,  36  (1957). 


MDilAl  nOUTil.  VOi.  44.  HO.  5»-nHDAY.  MABCN  14.  ItTf 


raOLAL  RiOISTB.  VOL  44.  NO.  53-flUDAY.  MARCH  1«,  1979 


UMI 


19066 

tlon,  and  the  Corps  of  Engineers  for 
the  upstream  federal  dams  those  agen- 
cies operate. 

In  separate  answers,  the  licensees 
for  the  four  mid-Columbia  projects  op- 
posed the  requested  modifications,  but 
stated  that  they  are  willing  to  discuss 
these  matters  with  the  petitioners. 
Generally,  the  licensees  argue  that  the 
available  evidence  does  not  support  a 
modification  in  the  current  operations 
of  the  projects.  They  state  that  alter- 
native, less  costly  means  are  available 
to  facilitate  downstream  migratioiL 
The  licensees  also  assert  that  the 
Commission  laclLs  the  authority  to  re- 
quire modifications  in  the  current 
minimum  flows,  and  that  any  such  re- 
quirement wttliout  their  consent 
would  contravene  Section  6  of  the 
Federal  Power  Act.  16  U.S.C.  799.  In 
addition,  the  licensees  contend  that 
they  cannot  implement  minimum 
flows  until  upstream  federal  projects— 
the  Corps  of  Engineers'  Chief  Joseph 
and  the  Bureau  of  Recltunation's 
Orand  Coulee  Dams— modify  their 
flow  releases. 

The  Priest  Rapids  complainL  Before 
these  recent  petitions,  the  State  of 
Washington  Department  of  Fisheries 
(Department)  had  filed  a  complaint  on 
September  22.  1976.  respecting  the  op- 
eration of  the  Priest  Rapids  Project 
No.  2114  (Docket  No.  E-9569).'  The 
Department  alleged  that  the  area 
downstream  from  the  Priest  Rapids 
Dam  serves  as  an  important  spawning 
and  rearing  area  for  fall  Chinook 
salmon.  The  Department  claims  that 
the  36,000  cfs  minimum  flow  estab- 
lished in  the  project  license  *  causes 
many  valuable  spawning  areas  to  dry 
up,  resulting  in  the  stranding  and  sub- 
sequent death  of  eggs  and  Juvenile 
fish.  The  Department  requested  that 
the  minimiun  flow  requirement  in  the 
license  be  increased  to  70.000  cfs 
during  the  period  of  October  15  to 
April  30  of  each  year.  This  period 
would  allow  for  spawning,  incubation 
of  eggs,  and  rearing  of  Juvenile  fish. 
After  notice  of  the  complaint  was 
Issued,  several  petitions  to  Intervene 
were  filed  and  the  Licensee,  Public 
Utility  District  No.  2  of  Grant  County, 
ffled  its  answer  opposing  the  relief 
sought. 

Between  two  conferences  our  staff 
held  on  March  3.  1977.  and  October  17. 
1978.'  the  Department  filed  a  motion 


*The  Priest  Rapids  project  consijits  of  two 
dams.  Priest  Rapids  and  Wanapum. 

•Article  45.  P.P.C.  at  1074. 

'In  addition  to  the  two  conferences  our 
staff  has  held  concerning  the  complaint,  a 
number  of  other  conferences  and  meetings 
have  beeri  held  among  the  parties  under  the 
auspices  of  the  Columbia  Committee  on 
Fishery  Operations.  These  meetings  led  to 
agreements  under  which  certain  steps,  in- 
cluding spUUng.  were  taken  to  insure  the 
safe  passage  of  Juvenile  fish  during  past 
annual  spring  migration  runs. 


on  Octdber  5.  1978.  requesting  that 
the  mlnfanttm  flows  fnmi  the  Priest 
Rapids  Project  be  Increased  from 
94,000  cfs  to  50,000  cfs.  This  motion 
was  supported  by  the  Oregon  Fish  and 
Wildlife  Commission,  the  Takima 
Indian  Nation.  Idaho  Fish  and  Game 
Commission,  and  the  National  Marine 
Fisheries  Services.  This  motion  was 
fUed  for  the  same  reason  the  com- 
plaint was  filed— to  protect  Chinook 
salmon  spawning  and  incubation 
areas— but  subsequent  to  a  Joint  study 
conducted  by  the  Department  and 
PubUc  UtUlty  District  No.  2  of  Grant 
County.  * 

PUD  No.  2  of  Grant  County  in  its 
answer  stated  that  the  Department 
had  failed  to  set  forth  facts  in  support 
of  its  request  for  a  hearing.  Grant 
County  further  stated  that  it  believed 
that  the  measures  taken  during  the 
1977  8pa«'ning  season  were  successful 
and  should  be  continued  for  another 
year,  with  certain  modifications. 
Under  that  1977  scheme  of  regulation, 
minimum  flows  of  36,000  cfs  were  peri- 
odically released  from  the  Priest 
Rapids  Dam. 

COWSOUDATIOlf 

Because  the  matters  and  issues 
raised  by  the  complaint  are  closely  re- 
lated to  or  subsumed  within  those 
raised  by  the  more  recent  petitions,  we' 
wlU  consolidate  the  complaint  and  pe- 
titions for  consideration  In  a  single 
proceeding.  All  of  the  psuties  earlier 
permitted  to  Intervene  with  respect  to 
Docket  No.  E-9569  will  also  be  deemed 
Interveners  with  respect  to  the  peti- 
tions In  the  consolidated  proceeding.* 

Hearing  Issitss 

We  find  that  it  Is  appropriate  and  In 
the  public  interest  that  a  hearing  be 
held  to  investigate  whether  the  oper- 
ation of  the  projects  listed  above 
should  be  modified  In  the  interest  of 
protecting  the  fishery  resources  of  the 
Columbia  River.  The  following  issues 


*That  study  culminated  in  Technical 
Report  No.  38  entiUed  "The  Effect  of  Dally 
Plow  Pluctuatlons  on  Spavining  Pall  Chi- 
nook in  the  Columbia  River."  According  to 
the  Department's  October  5.  1978.  motion. 
the  licensee  has  refused  to  modify  the  oper- 
ation of  the  project  in  the  manner  recom- 
mended in  the  study. 

•In  addition  to  the  three  licensees,  the 
Department,  and  the  peUtloners.  these  tn- 
tervrnors  in  Docket  No.  E-9M9  are  parties 
to  the  consolidated  proceeding: 

The  Washington  Water  Power  Company: 
Puget  Sound  Power  Si  Light  Company: 
Portland  Oeneral  EHectric  Company:  Pacific 
Power  &  Light  Company:  the  Cities  of 
Eugene.  McMinnville.  Milton  Preewater. 
and  Forest  Grove.  Oregon:  SUte  of  Oregon 
Pish  and  WUdllfe  Commission:  City  of  Seat- 
tle. Washington:  City  of  Tacoma.  Washing- 
ton: Cowlitz  County  Public  UtUlty  District: 
State  of  Idaho  Pish  and  Game  Commission: 
and  the  Confederated  Tribes  of  the  Uma- 
tilla Indian  Reser\'ation. 


Shan  be  considered  during  the  hear- 
ing: 

(1)  the  extent,  tf  any.  to  which  Uie  cur- 
rent minimum  flow  at  the  Priest  Rapids 
Project  No.  2114  should  be  increased  for  the 
purpose  of  protecting  the  chinook  salmon 
spawning  and  incubation  areas  downstream 
from  the  dam: 

(2)  the  ways,  tf  any.  In  which  the  oper- 
ations of  ProiecU  Nos  943.  2114.  2145,  and 
2149  should  be  modified  In  the  interest  of 
protecting  chinook.  sookeye.  and  coho 
salmon,  and  stealhead  trout  which  must 
pass  these  mid-Columbia  projects  (including 
determinations  of  any  appropriate  instanta- 
neous and  dally  average  minimum  flows  and 
spilling  percentages):  and 

(3)  all  other  associated  Issued  raised  by 
the  Washington  Department  of  Fisheries' 
complaint  in  Docket  No.  E-A667.  the  De- 
partment's motion  filed  October  5. 1978.  and 
the  petitioners'  motions  filed  on  December 
4.  and  15.  1978. 

As  we  noted  earlier,  the  licensees 
arque  that  the  CTommlssion  lacks  the 
authority  to  require  changes  In  mini- 
mum flows  without  their  consent.  For 
example,  P.U.D.  No.  2  of  Grant 
County  argues  that  Article  39  of  its 
Project  No.  2114  license  does  not  grant 
the  Commission  the  authority  to 
amend  Article  45.  which  specifies  a 
minimum  flow  of  36.000  cfs."  The  li- 
censees' arguments,  however,  are  with- 
out merit. 

Article  39  of  the  license  for  Project 
No.  2114  provides: 

77»e  licensee  shall  construct,  operate  and 
maintain  or  shall  arrange  for  the  construc- 
tion, operation  and  maintenance  of  such 
fish  ladders,  fish  traps,  fish  hatcheries,  or 
other  fish  facilities  or  fish  protective  devices 
for  the  purpose  of  conser\'ing  the  fishery  re- 
sources, and  comply  with  such  reasonable 
modifications  tn  project  structures  and  op- 
erations in  the  interest  of  fish  life  in  con- 
nection with  the  project  as  may  be  pre- 
scribed hereafter  by  the  Commission  upon 
recommendations  of  the  Secretary  of  the 
Interior,  the  Washington  State  Depart- 
ments of  Fisheries  and  game  and  the  licens- 
ee. (15  FJ>.C.  I00».  tOM  (1956).  Emphasis 
added.] 

IHow  releases  are  unquestionably  an 
element  of  "project  operations",  which 
we  may  reasonably  modify  in  the  in- 
terest of  fish  life." 


'•Article  45  provides: 

The  licensee  shall  so  regulate  the  flow 
from  Project  No.  2114  that  it  will  not  result 
in  flows  of  less  than  36.000  cubic  feet  per 
second  of  water  at  the  Uanford  Works  of 
the  Atomic  Energy  Commission  except 
when  conditions  are  beyond  the  licensees 
control. 

Orant  County,P.U.D.  also  argues  that  an 
agreement  It  entered  with  the  Department 
on  September  16.  1963.  bars  the  Department 
from  seeking  any  relief.  That  agreement, 
however,  has  never  been  approved  by  the 
Commission  and  in  no  way  binds  us.  In  any 
event,  we  may  investigate  the  matters  at 
issue  here  on  our  own  motion,  under  Article 
18  of  the  Project  No.  2114  license.  See  p.  7 
injra. 

"Article  45  of  the  Project  No.  2114  lioeaae 

is  irrelevant  to  the  issue  of  flow  releases  for 

Footnotes  continued  on  next  page 


In  any  event,  the  licensees  also  ov<er- 
look  the  standard  article  contained  tai 
each  of  the  four  licenses  which  pro- 
vides: 

. . .  the  operatioBS  of  the  Uceosee.  so  far  as 
they  affect  the  use,  storage  and  discharge 
from  storage  of  waters  affected  by  the  li- 
cense, shall  at  all  times  be  controlled  by 
such  reasonable  rules  and  regulati(nui ...  as 
the  Commission  may  prescribe  (or  the  pro- 
tection of  life,  health,  and  property,  and  In 
the  interest  of  the  fuUeat  practicable  con- 
servation and  utilization  of  such  waters  for 
power  purposes  and  for  other  beneficial 
public  uses,  including  recreational  purposes, 
and  the  licensee  shall  release  water  from  the 
project  reservoir  at  suck  rate  In  cubic  feet 
per  second,  or  such  volume  in  acre-feet  per 
specified  period  of  time.  . . .  as  the  Commis- 
sion may  prescribe  for  the  .  .  .  purposes 
[other  than  navigation]  hereinbefore  men- 
Honed.  [Emphasis  added.]  " 

The  words  "other  beneficial  public 
uses,  including  recreational  purposes" 
are  taken  directly  from  Section  10(a) 
of  the  Federal  Power  Act.  In  Vdail  v. 
FPC.  387  U.S.  428  (1967).  the  Supreme 
Court  ruled  beyond  cavil  that  this  lan- 
guage includes  the  purpose  of  protect- 
ing anadromous  fishery  resources  (spe- 
cifically including  salmon  and  steel- 
head  trout). 

In  light  of  these  open-ended  license 
articles,  we  find  that  we  have  ample 
authority  to  require  modifications  to 
the  projects'  operations  to  provide  the 
relief  the  complainant  and  petitioners 
seek,  or  other  relief  that  may  prove 
necessary  or  desirable.  The  licensees' 
contentions  that  such  modifications 
would  alter  their  licenses  without 
their  consent,  in  violation  of  Section  6 
of  the  Federal  Power  Act.  are  not  well 
taken. 

The  issuance  of  a  license  does  not  re- 
lieve the  Coounission  from  ensuring 
throughout  the  term  of  the  license 
that  fishery  resources  are  protected 
and  enhanced.  During  the  term  of  a  li- 
cense, changes  In  circumstances  or 
available  information  may  well 
demand  reappraisal  of  the  ways  in 
which  the  project  as  originally  con- 
ceived may  be  kept  best  adapted  to  a 
comprehensive  plan  of  development. 
This  is  precisely  why  we  include  open- 
ended  conditions  in  the  project  li- 
censes. A  modification  imder  such  an 
open-ended  license  article  is  not  an  al- 
teration within  the  meaning  of  Sec- 
tion 6  of  the  Act  requiring  a  licensee's 


Footnotes  continued  from  last  page 
protecting  fish  life.  That  article  sets  a  mini- 
mum flow  for  the  purpose  of  ensuring  the 
safe  operation  of  the  downstream  H&nford 
Nuclear  Plant.  It  does  not  establish  a  ceiling 
on  minimum  flows  for  other  purposes,  nor 
was  it  designed  to  provide  sufficient  protec- 
tion for  fish  life. 

"Project  No.  2114.  Art.  18  [14  PJ».C.  1067. 
1072  (1955)1:  Project  No.  2145.  Art.  18  [18 
F.P.C.  at  S81:  Project  No.  2149.  Art.  18  [28 
F.P.C.  IM.  182  (1»«2)1:  see  generaUy  18 
P.PX:.  lltl.  ilSS  (1»M).  Project  No.  »43. 
Art.  14  [81  r.PX:.  at  1151-5X1. 


agreement.  Both  the  oouits  and  Omi- 
gress  have  recognised  the  Commls- 
sion's  auttaflrity  to  Impooe  open  ended 
Uoense  conditions,  which  reserve  our 
right  to  impose  changes  in  project 
works  or  operations  despite  Section 
^"  By  accepting  a  Ucense  with  open- 
ended  conditions,  a  licensee  agrees  to 
make  modifications  the  Commission 
might  order  under  those  conditions.  If 
the  licensee  could  later  avoid  the  im- 
position of  modifications  ordered 
under  an  open-ended  license  condition 
simply  by  refusing  to  agree  to  them, 
the  Commlsslwi's  recognized  reserva- 
tion of  rights  would  be  vitiated. 

Need  for  Expedited  HroanrG— Phase  I 

In  providing  for  a  hearing,  we  recog- 
nize that  there  have  been  extensive 
and  (»ntlnuing  efforts  to  resolve  the 
anadromous  fish  problems  related  to 
the  construction  and  operation  of  the 
four  mid-Columbia  projects.  The  final 
solution  to  these  problems  may  re- 
quire a  substantial  amount  of  time  for 
discovery,  further  studies,  discussions 
among  the  parties,  and  hearings. 

The  immediate  problem,  however, 
concerns  the  impending  Spring  1979 
downstream  migration  of  smolts 
during  their  journey  seawanL  Accord- 
ing to  the  pleadings,  the  migration 
would  begin  around  the  midtfle  of 
April  and  continue  to  the  middle  of 
Jtme.  With  so  little  time  available 
before  migration  begins,  we  find  that 
due  and  timely  execution  of  our  re- 
sponsibilities in  this  matter  impera- 
tively and  imavoidably  requires  depfir- 
tures  from  our  usual  practice  and  pro- 
cedure. Because  the  parties  have  been 
unable  to  resolve  their  differences 
over  what  measures  should  be  re- 
quired for  this  coming  spring,  we  are 
directing  the  presiding  administrative 
law  Judge  to  convene  a  prehearing 
conference  in  Portland.  Oregon,  on 
March  20.  1979,  for  the  exclusive  pur- 
pose of  considering  the  issue  of  what 
interim  measures,  if  any.  shoifld  be  im- 
posed to  protect  the  Spring  1979 
downstream  flsl^  migration.  If  it  ap- 
pears to  the  presiding  judge  that  the 
parties  have  been  unable  to  resolve 
their  differences  over  the  proper  oper- 
ating regime  during  the  Spring  1979 
downstream  fish  migration  by  the  end 
of  the  prehearing  conference,  he  shall 
convene  the  hearing  immediately  and 
continue  it  imtil  he  has  compiled  a 
sufficient  record  to  reach  a  decision  on 
what  measiucs  should  be  required  for 
this  spring.'^  All  parties  should  come 


"See  State  of  California  V.  FPC.  345  K.2d 
917,  924-25  (9th  Cir.  1966),  eert  denied.  382 
U3.  941  (1965):  HJt.  Rep.  No.  1643.  90th 
Cong..  2  Sen.  2  (U68>:  U4  Cong.  Bee 
21440-41(1968). 

"The  presiding  Judse  and  the  parties 
should  consider  the  extent  to  which  those 
Interim  measures  might  best  be  adapted  to 
any  additional  studies  that  may  be  desirable 
to  develop  information  sufflelent  to  reach  a 


16087 

tn  ttie  hearing  prepared  to  iiiueut 
oral  evidence  and  to  OTOss-examlne 
any  oral  testimony  by  sworn  witnesses. 
We  are  delegating  authority  to  es- 
tablish the  Spring  1979  interim  oper- 
BXing  measures  to  the  presi<ttng  judge, 
who  must  render  a  decision  on  this 
phase  of  the  hearing  by  April  13. 1979. 
The  licensees  must  foDow  the  presid- 
ing judge's  decision  on  the  interim 
measures.  Thdse  measures  will  go  into 
effect  immediately  and  win  be  stayed 
only  by  Commission  action.  Any  party 
wishing  to  appeal  or  support  the  pre- 
siding judge's  decision  on  interim 
measiu«s  must  do  so  by  filing  Its 
briefs,  ooimnents,  or  statements  of  pe- 
sitkxi  within  fifteen  days  of  issuance 
of  the  decision. 

Heakikc— Phase  n 

Further  scheduling  of  hearings  In 
the  remainder  of  this  proceeding  will 
be  the  responsibility  of  the  presiding 
judge.  Moreover,  as  noted  above,  addi- 
tional studies  may  be  required  before 
a  long-term  solution  can  be  reached, 
and  nuiy  even  be  needed  before  effec- 
tive hearings  can  commence  to  consid- 
er what  fish  measures  should  be  re- 
quired for  the  remidtKler  of  the  license 
terms.  Moreover,  interim  operating 
naeasures  may  be  necessary  beyotKl 
the  Spring  1979  downstream  fish  mi- 
gration, to  facilitate  studies  or  to 
govern  during  the  period  prior  to  final 
Commission  action  in  this  proceeding. 
These  matters,  as  «rell  as  the  develop- 
ment of  a  complete  record,  win  be  left 
to  the  judgment  of  the  presiding  ad- 
ministrative law  Judge  as  part  of  the 
exercise  of  his  delegated  authority 
under  C  1.27  of  oar  regulations. 

The  Commission  orders:  (A)  The 
complaint  proceeding  designated 
E>ocket  No.  E-9569.  and  the  petitions 
discussed  above  and  filed  by  petition- 
ers in  Projects  Nos.  943,  2114.  2145. 
and  2149.  are  consolidated. 

(B)  Ptumuint  to  the  Federal  Power 
Act,  partictilarly  Sections  4(g),  10(a), 
10(g).  306,  307,  308,  and  309.  the  U- 
censes  for  Projects  Nos.  943,  2114, 
2145,  and  2149.  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  shaU  be  held  in  this  proceed- 
ing respecting  the  issues  discussed 
above,  in  accordance  with  the  provi- 
sions of  this  oKler. 

(C)  The  Commission's  Rules  of  Prac- 
tice and  Procedure  shall  apply  In  this 
proceeding  ezc«pt  to  the  extent  they 
are  m(xltfied  and  supplemented  below. 

(D)  A  prehearing  conference  shall  be 
held  commencing  at  9:30  cum.  local 
time  on  March  20.  1979,  in  Judge  Solo- 
man's  court  room  of  the  U£.  Court- 
house. 620  S.W.  Main.  Portland, 
Oregon,  to  initiate  the  first  phase  of 
the  bearing  in  this  proceeding.  The 
first  phase  wiU  consider  the  interim 


long-term  solution  to  the  mid-Columbia  an- 
adromous fish  problems. 
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operating  measures  necessary  or  desir- 
able for  Projects  Nos.  943.  2114.  2145. 
and  2149  during  the  Spring  1979  down- 
stream fish  migration  on  the  Colum- 
bia River. 

(E)  Under  Section  309  of  the  Federal 
Power  Act.  16  U.S.C.  825h.  the  Com- 
mission delegates  to  the  designated 
presiding  administrative  law  Judge  au- 
thority to  order  the  licensees  for  Proj- 
ects Nos.  943.  2114.  2145.  and  2149.  to 
modify  the  operations  of  those  proj- 
ects during  the  Spring  1979  down- 
stream fish  migration.  The  presiding 
Judge's  order  on  interim  operating 
measures  shall  be  issued  no  later  than 
April  13.  1979.  The  effect  of  the  pre- 
siding Judge's  order  shall  be  stayed 
only  by  Commission  action.  Any  party 
wishing  to  appeal  or  support  the  pre- 
siding Judge's  order  shall  file  its  brief, 
comments,  or  statement  of  position  no 
later  than  15  days  from  the  issuance 
of  that  order. 

(F)  Any  order  of  the  presiding  ad- 
ministrative law  judge  on  modifica- 
tions to  the  operations  of  Projects 
Nos.  943.  2114.  2145.  and  2149.  beyond 
the  Spring  1979  downstream  fish  mi- 
gration shall  be  effective  immediately 
and  be  stayed  only  be  Commission 
action.  Any  appeal  from  such  an  order 
must  conform  to  9  1.7(d)  of  the  Com- 
mission's regulations. 

(O)  The  licensees  for  Projects  Nos. 
943.  2114.  2145.  and  2149.  the  com- 
plainant and  interveners  in  Docket 
No.  E-9569.  and  the  petitioners  identi- 
fied above  shall  all  be  permitted  to 
participate  in  this  consolidated  pro- 
ceeding. 

(H)  The  Secretary  shall  cause 
prompt  publication  in  the  Feoerai. 
RxcisTZR  of  notice  of  the  prehearing 
conference  ordered  in  paragraph  (D) 
above. 

By  the  Commission. 

Knrif  ETH  F.  Plumb. 
Secretary. 

[FR  Doc  7»-«013  FUed  3-15-79:  8:45  ami 
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[Project  No.  3M1] 

lOMRT  W.  SHAW 

N«Hc«  Gmnting  Infwrytntlaii 

March  6.  1979. 

On  July  28.  1978.  Robert  W.  Shaw, 
of  4  Parsons  Street.  Colebrook.  New 
Hampshire  03576.  filed  an  application 
for  a  preliminary  permit  for  the  Pon- 
took  Hydroelectric  Project  No.  2861  to 
be  located  on  the  Androscoggin  River 
in  the  Town  of  Drummer.  Coos 
County.  New  Hampshire. 

Public  notice  of  that  application  was 
given  on  November  21.  1978.  Three 
parties  have  petitioned  to  Intervene  in 
this  matter  The  Attorney  General's 
Office.  SUte  of  New  Hampshire.  Envl- 


NOTICES 

ronmental  Protection  Division  (Attor- 
ney Oeneral).  January  2.  1979:  Appala- 
chian Mountain  Club  (AMC).  January 
26.  1979:  and  the  Society  for  the  Pro- 
tection of  New  Hampshire  Forests 
(8PNHF).  January  29.  1979. 

77k  Attorney  General's  Office  has 
statutory  power  to  act  as  Attorney  for 
the  State  of  New  Hampshire  and  to 
exercise  common  law  powers  in  pro- 
tecting the  environment  for  the  bene- 
fit of  the  public.  Further,  the  Attor- 
ney Oeneral  acts  as  Counsel  for  those 
New  Hampshire  administrative  agen- 
cies regulating  terms  and  conditions 
for  the  location  and  construction  of 
energy  facilities. 

AMC.  a  non-profit  New  Hampshire 
Corporation,  is  actively  concerned 
with  the  preservation  of  the  recre- 
ational resources  of  the  State's  rivers 
and  lakes.  It  has  an  active  membership 
of  22.000  residing  throughout  New 
England  and  the  Mid-Atlantic  States. 
Over  2.000  members  reside  In  New 
Hampshire.  AMC  has  been  involved  in 
programs  of  natural  resource  preserva- 
tion and  conservation  for  over  101 
years.  Its  petition  lists  a  number  of 
concerns  regarding  the  potential 
impact  of  the  proposed  project. 

SPNHF,  a  memt>ershlp  organization 
founded  in  1901.  is  the  oldest  and  larg- 
est statev^ide  conservation  organiza- 
tion in  New  Hampshire.  The  SPNHF 
promotes  sound  management  practices 
for  the  state's  natural  resources  and 
cooperates  with  government  agencies 
at  all  levels  to  ensure  implementation 
of  policies  consistent  with  legislative 
mandates  designed  to  protect  and  en- 
hance the  environment.  SPNHF's  spe- 
cific interest  in  the  application  derives 
from  the  location  of  the  proposed  pro- 
ject's Pontook  site.  The  site  borders  an 
environmentally  sensitive  area,  "Thir- 
teen Mile  Woods",  which  enjoys  a 
scenic  easement  as  a  result  of  prior  or- 
ganizational effort  by  SPNHF. 

Intervention  by  each  of  the  three 
parties  noted  at>ove  appears  to  be  in 
the  public  interest.  As  to  each  of  the 
three  petitions  to  intervene  no  answer 
has  been  filed  with  the  Commission 
(18CFR  1.8(e)). 

Pursuant  to  S3.S(a)  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
(Rules).  18  CTFR  3.5(a)  (1978).  as  pro- 
mulgated by  Federal  EInergy  Regula- 
tory Commission  Rulemaking  RM78- 
19  (issued  August  14.  1978).  the  above 
named  parties  are  permitted  to  inter- 
vene in  this  proceeding  subject  to  the 
Commission's  Rules  and  Regulations 
under  the  Federal  Power  Act.  Partici- 
pation of  the  Interveners  shall  be  lim- 
ited to  matters  affecting  asserted 
rights  and  Interests  specifically  set 
forth  in  their  petitions  to  Intervene. 
The  admission  of  the  Interveners  shall 
not  be  construed  as  recognition  by  the 
Commission  that  they  might  be  ag- 


grieved by  any  order  entered  in  this 
proceeding. 

KcfifXTH  F.  Plumb. 
Secretary. 

(FR  Doc.  7»-«013  PUed  3-15-79: 8:45  iml 
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V1IGINIA  ilfCTtlC  AND  POWIR  CO. 
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March  6.  1979. 

Take  notice  that  on  February  21. 
1979.  Virginia  Electric  and  Power 
Company  (VEPCO)  filed  a  partial  set- 
tlement agreement  between  VEPCO 
and  certain  municipal  interveners 
(Electricities).  The  partial  settlement 
agreement  would  provide  for  a  rate  re- 
duction to  the  Electricities  under 
Schedule  RS  and.  in  turn,  permit  the 
Electricities  to  withdraw  their  price 
squeeze  allegations.  The  reasonable- 
ness of  the  reduced  rates  to  the  Elec- 
tricities pursuant  to  the  settlement 
agreement  will  be  left  for  resolution  in 
hearing.  On  February  27,  1979.  Judge 
Benkin  certified  the  partial  settlement 
agreement  to  the  Commission. 

Any  person  desiring  to  be  heard  or 
to  pretest  said  filing  should  file  a  pro- 
test with  the  Federal  Energy  Regula- 
tory Commission.  825  North  Capitol 
Street.  NE..  Washington.  D.C.  20426. 
in  accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18 
CFR  1.8.  1.10).  All  such  protests 
should  be  filed  on  or  before  March  19. 
1979.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but 
will  not  serve  to  make  protestants  par- 
ties to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

KomTH  F.  Plumb. 
Secretary. 
[FR  Doc.  79-M14  Piled  3-15-79:  8:45  am] 


[6450-01-M] 

Offic*  of  H««rim9«  and  Appvalt 

ISSUANCI  OF  PIOfOSiD  DiOSIONS  AND 
OtOEIS 

Fibrwfy  12  Thfwgh  fthrwry  1i,  1979 

Notice  is  hereby  given  that  during 
the  period  February  12  through  p-eb- 
ruary  16.  1979,  the  Proposed  Decisions 
and  Orders  which  are  summarized 
below  were  issued  by  the  Office  of 
Hearings  and  Appeals  of  the  Depart- 
ment of  Energy  with  regard  to  Appli- 
cations for  Exception  which  had  been 
filed  with  that  Office. 

Amendments  to  the  DOE's  procedur- 
al regulations.  10  CFR,  Part  205,  were 
issued  in  proposed  form  on  September 
14.  1977  (42  FR  47210  (September  20. 


l»77)).  and  are  currently  being  Imple- 
mented on  an  interim  basis.  Under  the 
new  procedures  any  person  who  will 
be  aggrieved  by  the  Issiiance-of  the 
Proposed  Decision  and  Order  In  final 
form  may  file  a  written  Notice  of  Ob- 
jection within  ten  days  of  service.  For 
purposes  of  the  new  xirocedures,  the 
date  of  service  of  notice  shall  be 
deemed  to  be  the  date  of  publication 
of  this  Notice  or  the  date  of  receipt  by 
an  aggrieved  person  of  actual  notice, 
whichever  occurs  first.  The  new  proce- 
dures also  specify  that  if  a  Notice  of 
Objection  is  not  received  from  any  ag- 
grieved party  within  the  time  period 
specified  In  the  regulations,  the  party 
will  be  deemed  to  consent  to  the  issu- 
ance of  the  Proposed  Decision  and 
Order  in  final  form.  Any  aggrieved 
party  that  wishes  to  contest  any  find- 
ing or  conclusion  contained  in  a  Pro- 
posed Decision  and  Order  must  also 
file  a  detailed  Statement  of  Objections 
within  30  days  of  the  date  of  service  of 
the  Proposed  Decision  and  Order.  In 
that  Statement  of  Objections  an  ag 
grieved  party  must  specify  each  issue 
of  fact  or  law  contained  in  the  Pro- 
posed Decision  and  Order  which  it  in- 
tends to  contest  in  any  further  pro- 
ceeding Involving  the  exception 
matter. 

Copies  of  the  full  text  of  these  Pro 
posed  Decisions  and  Orders  are  availa- 
ble in  the  Public  Docket  Room  of  the 
Office  of  Hearings  and  Appeals.  Room 
B-120.  2000  M  Street.  N.W,  Washing 
ton.  D.C.  20461.  Monday  through 
Friday,  between  the  hours  of  1:00  p.m. 
and  5:00  p.m..  ea.t..  except  federal 
holidays. 

MxxviN  Goldstein, 
Director.  Office  of 
Hearings  and  Appeals. 

March  8.  1979. 

Proposed  Decisions  and  Orders 

Arizona  Fuels  Corporation,  Salt  Lake  City, 
Utah;  DXE-1988.  crude  oil 

Arizona  Fuels  Corporation  (Arizona 
Fuels)  filed  an  Application  for  Exception 
from  the  provisions  of  10  CFR  211.67  (the 
Entitlements  Program).  The  request.  If 
granted,  would  relieve  Arizona  Fuels  of  its 
obligation  to  purchase  entitlements  during 
the  period  January  through  June  1979  to 
account  for  its  crude  oil  runs  to  stills  and  re- 
ceipts of  old  oil  during  the  period  November 
1978  through  April  1979.  On  February  16. 
the  Department  of  Energy  issued  a  Pro- 
posed Decision  and  Order  which  denied  the 
firm's  request. 

Chevron  U.S.A.,  /nc»  San  Francisco.  Califor- 
nia; DEE-2004.  crude  oH 

Chevron  \3S.A.  Inc.  fOed  an  Application 
for  Exception  from  the  provisions  of  10 
CFR.  Part  212.  Subpart  D.  The  exception 
request,  if  granted,  would  permit  Chevron 
to  sell  the  crude  oil  which  it  will  produce 
from  the  Vlckera  1 -Aggregated  Vidcers 
Rindge.  located  in  Los  Angeles  County.  Cali- 
fornia, at  prices  which  exceed  the  applicable 
lower  tier  celling  prices.  On  February  12, 
1979.  the  OOe.  issued  a  Proposed  Decision 


and  Order  which  determined  that  Chevron 
should  be  permitted  to  seU  25.18  percent  of 
the  crude  oil  produced  from  the  Viokan  1- 
Aggregated  Vicken  Rindce  at  upper  tier 
ceiling  prices. 

Rickelson  OH  A  Qas  Company.  Tvlsa.  Okla- 
homa; DXE-ZOOZ.  crude  oil 

Rickelson  Oil  ft  Gas  Company  filed  an 
Application  for  Exception  from  the  provi- 
sions of  10  CFR.  Part  212,  Subpart  D. 
which,  if  granted,  would  result  in  the  exten- 
sion and  increase  of  exception  relief  granted 
to  Rickelson  in  two  previous  Decisions  and 
Orders.  On  February  W,  1979,  the  DOE 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  Rickdaon  request 
should  be  granted. 

Dome  Petroleum  Corporation.  Washington, 
D.C:  DPI-OOli,  crude  oC 

Dome  Petroleum  Corporation  (Dome)  file 
an  Application  for  "Exception  from  the  pro- 
visions of  10  CFR  213.35.  The  exception  re- 
quest, if  granted,  would  result  in  the  refund 
of  certain  license  fees  which  the  firm  paid 
on  imports  of  natural  gas  liquid  products 
from  Canada  during  the  1974-75  and  1975- 
76  allocation  periods.  On  February  12,  1979 
the  DOE  issued  a  Proposed  Decision  and 
Order  in  which  it  determined  that  the  ex- 
ception request  should  be  granted  In  part. 

Hydrothemu    Inc.    Northvale.   New  Jersey; 
DEE-2091,  furnaces 

Hydrotherm,  Incorporated  filed  an  Appli- 
cation for  Exception  in  which  it  requested 
that  it  be  permitted  to  advertise  the  fuel  ef- 
ficiency of  its  new  pulse  combustion  boiler 
without  regard  to  the  provisiODS  of  Section 
430.24(n)  of  the  DOE  Regulations.  On  Feb- 
ruary 12.  1979.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  Hydrotherm  exception 
request  be  granted. 

Readino    *     Bales    Petroleum    Company, 
Tvlsa,  Oklahoma;  DKE-ZIZS 

Reading  &  Bates  Petroleum  Company 
filed  an  Application  for  Exception  from  the 
pnn'isions  of  10  CFR.  Part  212.  Subpart  D. 
The  exception  request.'if  granted,  would 
result  in  an  extension  of  exception  relief 
previously  granted  and  would  permit  the 
firm  to  sell  60.14  percent  of  the  crude  oil 
which  it  produces  from  the  Dempsey  Man- 
tooth  2-A  Lease  at  upper  tier  oeUing  prices. 
On  February  13,  1979,  the  DOE  issued  a 
Proposed  Decision  and  Order  and  tentative- 
ly determined  that  an  extension  of  excep- 
tion relief  should  be  granted  with  respect  to 
Reading  &  Bates'  Dempsey  Mantooth  2-A 
Lease. 

Laketon  Asphalt  Joining,  Inc..  EvmsvOU, 
Indiana;  DXE-Zlli,  crude  oU      ^ 

Laketon  Asphalt  Refining.  Inc.  filed  an 
Application  for  Exception  from  the  provi- 
sions of  10  CFR  211.67  (the  Entitlements 
Program).  The  exception  request,  if  grant- 
ed, would  relieve  Laketon  of  its  entitlement 
purchase  obligations  under  the  provisions  of 
10  CFR  211.67  to  account  for  the  firm's 
crude  oil  receipts  and  runs  to  stills  during 
Its  fiscal  year  ending  December  31.  1979.  On 
February  16.  1979  the  DOE  Issued  a  FYo- 
poaed  Decision  and  Order  which  determined 
that  Laketon's  entitlement  purchase  obliga- 
tions should  be  reduced  by  $124,311  per 
month  during  the  period  March  1  through 
August  31.  1979  to  account  for  the  firm's 
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crude  0fl  receipU  and  runs  to  stttls  during 
the  period  January  1  through  June  SO.  U79. 

Tosco  Corporation,  Los  Angles.  Calififmia; 
DXE-1910,  motor  gasoline 

Tosco  Corporation  IQed  an  Application  for 
Exception  from  the  provisions  of  the  refiner 
price  rule,  Section  212.83.  The  exception  re- 
quest. If  granted,  would  result  In  an  exten- 
sion of  the  exception  relief  which  the  DOE 
previously  granted  to  the  firm  on  February 
1.  1978.  See  Tyton  Corporation  1  OOE  Par. 
80,193  (1978).  In  the  February  1  Decision, 
the  DOE  found  that  Tosco  had  relied  to  its 
detriment  on  Agency  advice  regarding  the 
firms  pricing  policies.  Consequently,  the 
DOE  approved  exception  relief  from  the 
provisions  of  Section  212.83  and  permitted 
Tosco  to  treat  its  execution  of  two  variable 
price  contracts  as  relevant  transactions  in 
determining  iU  May  IS,  1973  aelUng  prices 
for  motor  gasoline  to  certain  classes  of  pur- 
chaser. On  February  13.  1979  the  DOE 
Issued  a  Proposed  Decision  and  Onler  In 
which  It  determined  that  the  exception 
relief  granted  in  the  February  1  Decision 
should  be  extended  throu^  Decemtxr  31. 
1979. 
Coastal    States    Oas    Corporation/LoVaca 

•     Oathering   Company,    Houston.    Texas; 
DES-U79.  NOL/tmLP 

Coastal  States  Oas  Corporation  and 
LoVaea  Oathering  Company  jointly  filed  an 
Application  for  Exception  which,  if  granted, 
would  assign  a  portion  of  their  base  period 
supply  obligations  for  NGI<  and  NGLPs  to 
a  new  firm,  Valero  Energy  Corporation,  and 
would  affect  the  manner  In  which  Valero 
will  calculate  it«  maximum  prices  for  those 
covered  products.  On  February  16,  1979.  the 
DOE  Issued  a  Proposed  Decision  and  Order 
which  determined  that  the  exception  re- 
quest should  be  granted  in  part. 

Econ-O-Oas.  Inc.  Temple.  Texas;  DEE-1416. 
DSG-0031 

Econ-O-Oas  filed  an  AppUcation  for  Ex- 
ception and  a  Petition  for  Special  Redress. 
The  Application,  if  granted,  would  result  in 
the  issuance  of  an  order  assigning  the  At- 
lantic Richfield  Corporation  (ARCX))  or  an- 
other firm  to  replace  Foremost  Petroleum 
Corporation  Inc.  (Foremost)  as  EOG  s  base 
period  supplier  of  motorgasotlne.  The  Peti- 
tion. If  granted,  would  result  in  (1)  the  re- 
scission of  two  orders  issued  by  the  Director 
of  Operations  of  Region  VI  of  the  Federal 
Energy  Administration  which  had  the  effect 
of  terminating  ARCOs  base  period  supply 
relationship  with  ECXJ  and  assigning  Fore- 
most as  EOG's  base  period  supplier  of 
motor  gasoline  and  (11)  the  invalidation  of  a 
three-party  agreement  executed  by  ARCX). 
Foremost  and  ECX>  on  November  22,  1976. 
On  February  12,  1979.  the  DOE  issued  a 
Proposed  Decision  and  Order  which  deter- 
mined that  both  requests  be  denied. 

[FR  Doc  79-8043  FUed  3-15-79.  8:45  ami 
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ISSUANCe  OF  PtOrOSEO  DEOSIONS  AND 
'    OtOUS 

Fvbrwory  19  Hirowgh  F*bruary  23,  1979 

Notice  is  hereby  given  that  during 
the  period  February  19  through  Feb- 
ruary 23.  1979.  the  Proposed  Decisions 
and    Orders    which    are    summarized 
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below  were  issued  by  the  Office  of 
Hearings  and  Appeals  of  the  Depart- 
ment of  Energy  with  regard  to  Appli- 
cations for  Exception  which  bad  been 
fUed  with  that  Office. 

Amendments  to  the  DOE's  procedur- 
al regulations.  10  CFR,  Part  205.  were 
issued  in  proposed  form  on  September 
14.  1977  (42  FR  47210  (September  20. 
1977)).  and  are  currently  being  imple- 
mented on  an  interim  basis.  Under  the 
new  procedures  any  person  who  will 
be  aggrieved  by  the  issuance  of  the 
Proposed  Decision  and  Order  in  final 
form  may  file  a  written  Notice  of  Ob- 
jection within  ten  days  of  service.  For 
purposes  of  the  new  procedures,  the 
date  of  service  of  notice  shaU  be 
deemed  to  be  the  date  of  publication 
of  this  Notice  or  the  date  of  receipt  by 
an  aggrieved  person  of  actual  notice, 
whichever  occurs  first.  The  new  proce- 
dures also  specify  that  if  a  Notice  of 
Objection  is  not  received  from  any  ag- 
grieved party  within  the  time  period 
specified  in  the  regulations,  the  party 
will  be  deemed  to  consent  to  the  issu- 
ance of  the  Proposed  Decision  and 
Order  in  final  form.  Any  aggrieved 
party  that  wishes  to  contest  any  find- 
ing or  conclusion  contained  in  a  Pro- 
posed Decision  and  Order  must  also 
file  a  detailed  Statement  of  Objections 
within  30  days  of  the  date  of  service  of 
the  Proposed  Decision  and  Order.  In 
that  Statement  of  Objections  an  ag- 
grieved party  must  specify  each  issue 
of  fact  or  law  contained  in  the  Pro- 
posed Decision  and  Order  which  it  in- 
tends to  contest  in  any  further  pro- 
ceeding Involving  the  exception 
matter. 

Copies  of  the  full  text  of  these  Pro- 
posed Decisions  and  Orders  are  availa- 
ble in  the  Public  Docket  Room  of  the 
Office  of  Hearings  and  Appeals,  Room 
B-120.  2000  M  Street  NW..  Washing- 
ton. D.C.  20461,  Monday  through 
Friday,  between  the  hours  of  1:00  p.m. 
and  5:00  pjn..  e.s.t..  except  federal 
holidays. 

BffCLVIN  GOLDSTEIIf . 

Director.  Office 
of  Hearings  and  Appeal*. 

March  12. 1979. 


NOTICES 


Propossd  Dkisioiis  Ain>  Oaosss 

Cation  Petroleum  Company,  Natchez,  Miu.; 
DEE-06S9  through  DEE-0«62,  Crude  oU 

The  Gallon  Petroleum  company  filed  four 
Applications  for  Exception  from  the  provi- 
■lona  of  10  CFR.  Part  312.  Subpart  D.  The 
exception  requests,  if  granted,  would  permit 
Gallon  to  ch&rte  prices  for  crude  oil  in 
excess  of  the  otherwise  applicable  ceUlng 
prices  on  February  23,  1979,  the  Depart- 
ment of  Energy  Issued  a  Proposed  Decision 
and  Order  which  determined  that  the 
Gallon  requests  should  be  denied. 


Texaco,    Inc.,    Denver, 
DXE-2090,  crude  oti 


Cola;    DXE-20t9. 


Texaco.  Inc.  filed  two  Applications  for  Ex- 
ception from  the  provisions  of  10  CFR,  Part 
212,  Subpart  D.  The  exception  requests,  if 
granted,  would  permit  Texaco  to  sell  the 
crude  oU  produced  for  the  benefit  of  the 
woridng  interest  owners  from  the  State  of 
Wyoming  "O"  and  John  Sweeney  Leases  at 
upper  tier  celling  prices.  On  February  22. 
1979  the  DOE  Issued  a  Proposed  Decision 
and  Order  which  determined  that  the  ex- 
ception request  be  granted. 

Shea  on  Company.  Houston,  Texaa;  DES- 
19SS,  crude  oU 

Shell  Oil  Company  filed  an  Application 
for  Exception  from  the  provisions  of  10 
CFR.  Part  212.  Subpart  D.  The  exception 
request,  if  granted,  would  permit  Shell  to 
sell,  at  upper  tier  celling  prices,  a  portion  of 
the  crude  oil  that  the  firm  expects  to  pro- 
duce for  the  benefit  of  the  working  Interest 
owners  at  the  Gas  City  Unit,  after  It  under- 
takes a  capital  Investment  program  there. 
On  February  23.  1979.  the  DOE  Issued  a 
Proposed  Decision  and  Order  which  deter- 
mined that  the  exception  request  be  grant- 
ed. 

R.  W.  Tvon  Producing  Company,  Jackaon, 
Miaeiuippi;  DXE-200S.  crude  oU 

R.  W.  Tyson  Producing  Company  filed  an 
Application  for  Exception  from  the  provi- 
sions of  10  CFR,  Pan  212,  Subpart  D.  in 
which  the  firm  requested  that  It  be  permit- 
ted to  continue  to  sell  certain  of  the  crude 
oil  produced  from  the  Stevens  Lease,  locat- 
ed on  the  Glazier  Field,  in  Perry  County, 
Mississippi  at  market  prices  to  enable  the 


firm  to  realize  a  sufficient  rate  of  return  on 
a  proposed  investment  to  restore  the  #4  and 
#5  Wells  to  production.  On  February  23. 
1979,  the  E>OE  issued  a  Proposed  E>eci8lon 
and  Order  which  determined  that  the 
Tyson  exception  request  be  granted. 


(FR  Doc.  79-8044  FUed  S-lS-79:  8:45  am] 
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[6450-01-M] 

NOTICE  OP  CASfS  miD 
WmIi  t4  Pahtvory  23  TlirM»gli  March  2,  1979 

Notice  is  hereby  given  that  during 
the  week  of  February  23  through 
March  2.  1979.  the  appeals  and  appli- 
cations for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  the  DOE's  procedural  regula- 
tions. 10  CFR.  Part  206.  any  person 
who  will  be  aggrieved  by  the  DOE 
action  sought  In  this  case  may  file 
with  the  E>OE  written  comments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes 
of  those  regvaatlons,  the  date  of  serv- 
ice of  notice  shall  be  deemed  to  be  the 
date  of  publication  of  this  Notice  or 
the  date  of  receipt  by  an  aggrieved 
and  Appeals.  Department  of  Energy, 
Washington.  D.C.  20461. 


MZLVIlf  OOLDSTEIlf . 

Director.  Office  of 
Hearings  and  Appeals. 


Mabch  12.  1979. 


LkST  or  Casks  RacnvD  n  the  Omcs  or  HiAanos  and  AmALS 
rweek  of  February  33  through  March  2, 19791 


Date 


Name  and  locatton  of  applicant 


Case  No. 


Type  of  suboilaiion 


Feb.  23,  1979.... 


Do.. 
Do- 


Champlin  Petroleum  Co.,  Fort  Worth,  Tex    DXE-3312 ... 


City  of  Lo*  Anseltv.  Department  of  Water  DRD-4018.. 
and  Power.  Waihlngton.  D.C. 

Clark  OU  A  Refining  Corp.  Washington.  DFA-0334.. 
O.C 


Extension 
Par. 


of  relief  granted  In  Champlin  Petroleum  Co..  3  IX>E 
—  (January  S.  1979).  If  granted:  Champlin  Petroleum  Ca 
would  be  permitted  to  continue  to  wll  the  crude  oU  produced  from  the 
State  of  New  Mexico  IS  lease  located  In  Le*  County.  N.  Mex..  at  upper 
tier  celilns  prices. 

Motion  for  discovery.  If  (ranted:  Discovery  would  be  (ranted  with  re- 
«>ect  to  Uie  Proposed  Remedial  Order  Issued  to  Coastal  States  Oas 
Corp.  (Case  No.  DRO-0113). 

Appeal  of  Information  request  denial  If  granted:  The  DOFs  Feb.  IS. 
1979.  Information  Request  Denial  would  be  rescinded  and  Clark  OU  tc 
Reflnlns  Corp.  would  receive  access  to  documents  regardinc  the  acqui- 
sition of  American  Petroflna's  refinery  In  ML  Pleasant,  Tex.,  by  Dor^ 
Chester  Oas  Corp. 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Feb.  23. 1979.. 

Do 

Do 


Coastal  States  Oas  Corp.  Houston.  Tex DES-1S8. 

DSO-0045. 


OUckman.  Inc..  Mcpherson  County.  Kans ..  DEE-2211.. 
Hewit  &  Dougherty  Austin.  Tex DEE  2222. 


Do..... 

Do 

Do - 

Do..„ 

Do 

Do — 

Do 

Do _.. 


Jerome  P.  McHugh.  Denver.  Colo DEE-2217.., 

Mid-Continent.  Inc..  Uttle  Rock.  Ark DRD-0179. 

MobU  OU  Corp..  Ventura  County.  Calif DEE-2210.. 


Pacific  Oas  &  Electric  Co..  San  Francisco.  DRD-0019. 
Calif. 

Charles  Schwarta.  Berkeley.  Calif DPA-0328.. 

Southland  Royalty  Co..  Forth  Worth.  Tex .  DXE-22I3 


Sunman  Tire  ti  Service  Center.  Sunman.  DEE-221S.. 
Ind. 

Texaco.  Inc..  Denver.  Colo.....?. DXE-22U . 


Do. 


Texas  Pacific  OU  Co..  Inc..  Houston.  Tex ... 


DRH-016S. 
DRO-OISS 


Do _ 

Feb.  2S.  1979.. 

Do 


TransOcean  OU.  Inc..  HousUn.  Tex 
Ashland  OU  Inc..  Washlnffton.  D.C. 


DEE- 2216.. 
DEA-«326.. 


E  B.  Brooks.  Jr..  Dallas.  Tex DEE-2223.. 


Do.. 
Do.. 

Do.. 
Do.. 

Do.. 
Do.. 
Do.. 

Do.. 

Do. 


Dean  Dart,  Oblong.  HI .'. DEE-2220.. 

Electricity  Consumers  Resources  Council.  DPA-0331.. 
Washington.  D.C. 


Energy    Cooperatives.    Inc.    Washington.  DEA-0327.. 
D.C. 

General  Motors  Corp..  Washington.  D.C DEH-0299. 


George  P.  Gerard.  Inglewood.  Calif DEE-2232.. 

Hobbs  Trucking  Co..  Anaheim.  Calif DEE- 2219.. 

MobU  OU  Corp.,  New  York.  N.Y DE8-2163 


Pacific  Resources.  Inc..  Honolulu.  HawaU  ...  DEA-0338.. 
Tenneco  OU  Co..  Houston.  Tex DXE-2218. 


Feb.  27.  1979.. 

Do 

Do 


....  Bennington  Power  Equipment  Co..  North  DEE-2227.. 
Bennington,  Vt. 

..„  Bonham.  Carrington  &  Fox.  Houstoa  Tex .  DFA-0384.. 

„„  Clbro  Petroleum  ProducU,  Inc..  Washing-  DEA-0329.. 
too.  D.C. 


Request  for  Special  Redress;  Request  for  SUy.  If  granted:  The  Office  of 
Hearings  and  Appeals  would  review  the  denial  by  DOE  Special  counsel 
for  Compliance  of  the  Application  to  Quash  a  Subpoena  submitted  by 
CoasUl  States  Gas  Corporation.  A  SUy  of  the  Subpoena  would  be  ap- 
proved pending  a  determination  of  CoasUl  States  Oas  Corporation  « 
Petition  for  Special  Redress  ReUef. 
Price  exception  (Section  212.73).  If  granted:  OUckman.  Inc.  would  be  per 
mitted  to  sell  the  crude  oil  produced  from  the  Burch  Lease  located  in 
McPherson  County.  Kans.  at  stripper  well  prices. 
Price  Exception.  If  granted:  Hewit  &  Dougherty  would  be  permitted  to 
calculate  Its  base  period  costs  for  its  Roche  plant  based  on  Its  base 
quarter  for  the  months  of  October.  November  and  December  1973. 
Exception  to  reporting  requirements.  If  granted:  Jerome  P.  McHugh 

would  not  be  required  to  file  EIA  Form  23. 
Motion  for  Discovery.  If  granted:  Discovery  would  be  granted  In  connec- 
tion with  MId-Contlnenfs  Statement  of  Objections  to  a  Supplemental 
Remedial  Order  (Case  No.  DRA-0179). 
Price  Exception  (Section  212.73).  If  granted:  MobU  OU  Corp.  would  be 
permitted  to  sell  the  crude  oil  produced  from  the  Ferguson  Lease. 
RIncon  Field,  located  In  Ventura  County,  Calif.,  at  upper  Uer  celling 
prices. 
Motion  for  Discovery.  If  granted:  Discovery  would  be  granted  with  re- 
spect to  a  Proposed  Remedial  Order  Issued  to  Coastal  Sutes  Oas  Corp. 
(Case  No.  DRO-0113).  _^     ,      „  ^     ^ 

Appeal  of  Information  Request  Denial.  If  granted:  Charles  Schwartz 
would  receive  access  to  documents  regarding  the  DOEs  Energy  Re 
search  Advisory  Board. 

Extension  of  relief  granted  In  Southland  Royally  Co..  2  DOE  Par. 

(October  3.  1978).  If  granted:  Southland  Royalty  Co.  would  be  permit- 
ted to  continue  to  sell  the  crude  oil  produced  from  the  Axtec  ToUh 
Unit  at  upper  tier  celling  prices.  .  „     .,      ,,     . 

Exception  to  change  supplier.  If  granted:  Sunman  Tire  Sc  Service  Center 
would  be  assigned  a  new  base  period  supplier  of  motor  gasoline  to  re- 
place Bruce  Miller  OU  Co. 

Extension  of  relief  granted  In  Teiaco.  Inc..  DOE  Par (December  21 

1978)  If  granted:  Texaco.  Inc.  would  be  permitted  to  continue  to  sell 
the  crude  oil  produced  from  the  Graves  lease  located  In  Campbell 
County.  Wyo..  at  upper  tier  ceUing  prices. 
Motion  for  Discovery:  Motion  for  Evidentiary  Hearing.  If  granted:  An 
evidentiary  hearing  would  be  convened  and  discovery  would  be  granted 
with  respect  to  Texas  Pacific  OU  Co.  Inc.s  objections  to  the  Proposed 
Remedial  Order  (Case  No.  DRO-0168). 
Exception  to  reporting  requirements.  If  granted:  TransOcean  OU,  inc. 

would  receive  an  extension  of  time  in  which  to  file  EIA  Form  23. 
Appeal  of  October  1978  EntitlemenU  Notice.  If  granted:  The  October 
1978  E:ntitlements  Notice  would  be  amended  with  respect  to  Ashland 
on  Inc.s  entltlemenu  purchase  obligations. 
.    Price  Exception  (Section  212.73).  If  granted:  E.  B.  Brooks,  Jr.  would  be 
permitted  to  sell  the  crude  oU  produced  from  the  BaptUt  Foundation 
Lease  located  In  Stonewall  County.  Tex.,  at  stripper  weU  prices. 
..  Exception  to  change  supplier.  If  granted:  Dean  Dart  would  be  assigned  a 
new  base  period  supplier  of  motor  gasohne  to  replace  Marathon  Oil  Co 
..  Appeal  of  Information  Request  Denial.  If  granted:  The  DOE  »  January 
24.  1979  Information  Request  Denial  would  be  rescinded  and  Electlcity 
Consumers  Resources  CouncU  would  receive  access  to  certain  FEA 
rates  documents. 
..  Appeal  of  October  1978  Entitlements  NoUce.  If  granted:  The  October 
1978  EntitlemenU  Notice  woiUd  be  amended  with  respect  to  Energy 
Cooperatives.  Inc.'s  entitlements  purchase  obligations. 
..  Motion  for  Evidentiary  Hearing.   If  granted:   An  evidentiary  hearing 
would  be  convened  with  respect  to  the  firms  Appeal  of  a  Decision  and 
Order  Issued  by  the  Economic  Regulatory  Administration  (Case  No 
DEA-0299) 
..  Allocation  Exception.  If  granted:  George  P.  Gerard  would  receive  an  In- 
crease In  Ms  base  period  use  of  motor  gasoline. 
..  Exception  to  change  suppUers.  If  granted:  Hobbs  Trucking  Co.  would  be 
assigned  a  new  base  period  supplier  to  replace  Gulf  OU  Corp. 
Request  for  SUy.  If  granted:  Mobil  Oil  Corp.  would  receive  a  stay  of  the 
provisions  of  10  CFR  211  9  and  211.10.  pending  a  final  determination  on 
an  AppUcatlon  for  Exception  (Case  No.  DEa;-2163). 
..  Appeal  of  November  1978  EntitlemenU  Notice.  If  granted:  The  November 
1978  EntitlemenU  Notice  would  be  amended  with  respect  to  Pacific  Re- 
sources. Inc. '8  entltlemenu  purchase  obligations. 
...  Extension  of  the  relief  granted  In  Tenneco  OU  Co..  2  DOE  Par. (Oc- 
tober 13,  1978).  If  granted:  Termeco  OU  Co.  would  be  permitted  to  con- 
tinue to  seU  the  crude  oU  produced  from  the  South  Coast  Onit  located 
In  St.  Mary  Parish,  La.,  at  upper  tier  ceUIng  prices. 
Exception  to  change  suppUers.  If  granted:  Bermington  Power  Equipment 
Co.  would  be  assigned  a  new  base  period  supplier  to  replace  distributor 
Paul  J.  Mariln.  Inc.                                                                           ~._, 
...  Appeal  of  an  Information  Request  Denial.  If  granted;  Bonham.  Carring- 
ton &  Pox  would  receive  access  to  certain  DOE  daU 
Appeal  of  November  1978  EntitlemenU  Notice.  If  (ranted:  The  November 
1978  EntitlemenU  Notice  would  be  amended  with  respect  to  Clbro  Pe 
troleum  Products.  Inc.'s  entltlemenu  purchase  obligation. 


nooAi  uoism.  voc  44,  no.  si-nmAr,  iNAtCN  14,  1979 


ROOUU  nOtSTR,  VOL  44,  MO.  5S-nUDAY,  MAICH  14^  1979 


UMI 


16092 


NOTICES 

List  or  Casu  RacnvD  it  thx  Omci  or  He  juitos  Aiti>  Afral*— Continued 
rWeek  of  Febnuur  23  throucb  March  X  197S) 


D«te 


Name  and  location  of  applicant 


CMeNo. 


Tjrpc  of  (Ubmlailon 


Feb.  37. 1»7«- 


Do- 


Do- 


Do.. 


Do. 


Oulf  Oil  Corp..  Houston.  Tex. 


M.  J.  MlUbell.  DaUaa.  Tex 


Do. 
Do. 
Do.. 
Do.. 

Do- 


De. 


Do.. 


Fsb.  38.  I0Ta„ 
Do 


Do.. 
Do.. 
Do.. 


Do„ 


Do- 


Do- 


Do- 


Do- 


Do- 


Do- 


I  • 


Commonwealth  OU  Refining  Co..  Inc.  San  DEN-1033  ...-  Request  for  Interim  Order.  If  granted:  Commonwealth  Oil  Refining  Co.. 
Antonio.  Tex.  Inc.  would  t>e  permitted  to  utilise  the  partial  exception  relief  which  the 

DOE  propoted  to  grant  in  a  November  7.  1978  Proposed  Decision  and 
Order  Issued  to  the  firm. 

Crown  Central  Petroleum  Corp..  Bellalre.  DXE-3330 Extension  of  relief  granted  in  Orovm  Central  PetroUum  Corp.,  2  DOE 

Tex.  Par.  (Pebruary   1,   1979).  If  granted:  Crown  Central  Petroleum 

Corp.  would  be  permitted  to  continue  to  sell  the  crude  oil  produced 
from  the  Santa  Ana  it  Presno  lAnd  Lease  located  in  Presno  County, 
Calif.,  at  upper  tier  ceiling  prices. 

Despot     Exploration,     Inc..     Beauregard  DEE-3331 Price  Exception  (Section  212.73).  If  granted:  Despot  Exploration.  Inc. 

Parish,  La.  would  be  permitted  to  sell  the  crude  oil   produced  from  the  North 

Singer  Field  located  In  Beauregard  Parish,  La.  at  upper  tier  ceiling 
prices. 
DEA-0330.  Appeal  of  ERA  Decision:  Request  for  Stay.  If  granted:  The  ERA'S  Pebru- 
DEB-0330.  ary  7,  1979  DecUlon  and  Order  issued  to  Oulf  Oil  Corp.  directing  it  to 
sell  crude  oil  to  Marlon  Corp.  would  be  modified.  Oulf  OU  Corp.  also 
requests  a  stay  of  this  directive. 

DXE-2229 Extension  of  relief  granted  In  M.  J.  MttcheO,  2  DOE  Par. (Pebruary 

5.  1979).  If  granted  M.  J  Mitchell  would  be  permitted  to  sell  the  crude 
oil  produced  from  the  Piclirel  Ranch  Mlnnelusa  Sand  Unit,  located  in 
Campbell  County.  Wyo.  at  stripper  well  prices. 

Offloe  of  Enforcement.  WashlngtoaD.C-..  DRX-0144 Supplemental  Order.  If  granted:  The  DOE's  January  23.  1979.  Decision 

and  Order  Issued  to  Glenn  Martin  Heller  (Case  No.  OR8-D167)  would 
be  modified. 
Sbank.  Irwin.  Conant.  Wiliaiiiflon  and  Ore-  OPA-4333_«..  Appeal  of  an  Information  Request  Denial.  If  granted:  Shank.  Irwin. 
feUe,  Dallas.  Tex.  Coiuuit,  Williamson  A  Orevelle  would  receive  access  to  certain  DOE 

data  regarding  complaints  filed  against  Murphy  Oil  Corp. 

Swafford  A  StucU,  Idaho  Palls,  Idaho DPA-42)3 Appeal  of  an  Information  Request  Denial.  If  granted:  The  January  19, 

1979  Information  Request  Denial  would  t)e  rescinded  and  Swafford  it 
StuclLl  would  receive  access  to  cer'taln  DOE  data. 

I  Ctty.  D6O-0(M« Request  for  Special  Redress;  Request  for  Stay.  If  granted;  The  Office  of 

DE8-0159 Hearings  arul  Appeals  would  review  the  denial  by  DOE  Region  VII  of 

the  Application  to  Quash  a  Subpoena  stibmitted  by  Tutcher  Magic  Oaa 
Co..  Inc.  A  stay  of  the  subpoena  would  be  approved  pending  a  determi- 
nation on  Tutcher's  Petition  for  Special  Redress. 
DEE-2324 AllocaUon  Exception  (Section  311.10  and  211.102).  If  granted:  United  Re- 
fining Cte.  would  be  permitted  to  allocate  gasoline  to  Its  ctistomers  on 
the  basis  of  their  actual  purchases  In  the  corresponding  month  of  the 
prior  year  Instead  of  the  1972  tiase  period. 

DEE-232S Allocation  Exception.  If  granted:  Bert  Waller  would  receive  an  Increase 

In  his  base  period  used  of  motor  gasoline. 

DEE-2228 Exception  from  provisions  of  10  CFR  405.  If  granted:  Williams  Furnace 

Co.  would  receive  an  exception  to  the  provisions  of  10  CFR  406.  Section 
430.33(nKl)  regarding  test  prcMXdurea. 
DST-4014 —  Request  for  a  Temporary  Stay.  If  granted:  Cities  Service  would  be  aa- 
signed  to  replace  Union  Petroleum  as  the  base  period  supplier  of  motor 
gasoline  to  AcomI  Petroleum. 

DXE-8239 Extension  of  relief  granted  In  AUantic  RichAfld  Company,  3  DOE  Par, 

(January  12.  1979).  If  granted;  Atlantic  Richfield  Co.  would  be  per- 
mitted to  continue  to  sell  the  crude  oil  produced  from  the  California 
State  Lease  PRC-14Se,  located  In  Rlncon  Island  Offshore  Lease,  at 
upper  tier  ceiling  prices. 
DEA-033S Appeal  of  ERA  Order.  If  granted:  The  Economic  Regulatory  Administra- 
tion's January  31,  1979  Decision  and  Order  issued  to  Cities  Service  Co. 
directing  It  to  sell  crude  oil  to  Slgmor  Refining  Co.  would  t>e  modified. 

Coastal  SUtes  Oas  Corp.,  Washington.  DC  DEE^  2236 Allocation  Exception.  If  granted:  Coastal  Slates  Gas  Corp.  would  receive 

an  exception  from  the  provisions  of  10  CFR  211.67  in  regard  to  the 
California  Entitlements  rule. 
DEE-2233 Exception  to  the  reporting  requirements.  If  granted:  Dixllyn-Pleld  Drill- 
ing Co.  would  not  be  required  to  file  Form  EIA-23. 
DEE-2337 —  Exception  to  the  Entitlements  Progr&m.  If  granted:  Earth  Resources  Co, 
would  receive  Small  Refiner  Bias  entitlements  for  the  period  Septem- 
ber 1977  through  August  1978. 
DEH-0043 —  Motion   for  Evidentiary   Hearing.   If  granted:   An  e>1dentlary  hearing 
would  be  convened  with  respect  to  the  Statement  of  Objections  submit- 
ted by  Johnson  OU  Co..  Inc.  to  the  Proposed  Decision  and  Order  Issued 
to  Southwestern  Refining  Co.  (Case  No.  DEE-0483>. 

Keller-Ptasa  TermJaal,  Inc.  Hartford,  ni—  DeT-3334 Exception  to  change  supplier  Request  for  Temporary  Stay.  If  granted:  A 

DEE- 2334 —  new  base  period  supplier  would  be  aMigned  to  KeUer-Piasa  Terminal. 
Inc 

Lover   Broadway   Exxon   Senricc,   Nantl-  DEE- 2221 Allocation  Exception.  If  granted:  Lower  Broadway  Exxon  Service  would 

ooke.  Pa.  be  assigned  motor  gasoline  directly  by  Exxon  Company,  UB.A.  rather 

than  by  the  distributor.  Swithers  Hasting  OU  Service.  Inc. 
McCuUoch  Gas  Proceaatng  Corp..  Los  An-  DRH-0177 —  Motion  for  Evidentiary  Hearing  and  Discovery    If  granted:  Discovery 

gelea,  Calif.  ORD-0177 would  be  granted  and  an  evidentiary  hearing  would  be  convened  with 

reapect  to  McCulloch  Oas  Processing  Corp.  Statement  of  Objections  to 
a  Proposed  Remedial  Order  (DRO-OI77). 
Quiney  OQ,  Inc  Boaton.  Ma* DRA-03M Appeal  of  Remedial  Order  If  granted:  The  DOE's  January  1,  1979  Deci- 
sion and  Order  (Case  No.  FRA-1428)  Issued  to  Qulncy  Oil.  Inc.  would 
be  modified. 
Tesoro  Petroleum  Corp..  San  Antonio.  Tex    DaO-0047  —  Petition  for  Special  Redreaa;  Request  for  Stay.  If  granted:  The  Office  of 

DE8-0161 . —  Hearings  and  Appeals  would  review  the  denial  by  the  Office  of  Special 
Counsel  of  the  Application  to  Quash  a  Subpoena.  A  stay  of  the  subpoe- 
na woud  be  approved  pending  a  determination  on  the  firm's  Petition 
for  Special  Redreas. 


Tutcher  Magic  Oaa  Co..  Inc. 


Vntted  Refining  Co..  Warren.  Pa- 
Bert  Waller.  Hammett.  bid . 
WUllams  Pumace  Co..  Buena  Park.  Calif ._ 

Acoml  Petroleum.  Marblehead.  Maaa- 
Atlantic  Richfield  Co..  DaUaa.  Tex 


L. 


Cniet  Servlee  Co..  Tulsa.  Ok 


DIxllyn-field  Drilling  Co..  Houston.  Tex. 
Earth  Resources  Co..  Palrbanka.  Alaska.. 

Johnson  Oil  Co..  Inc.  Washington.  D.C... 
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Dkte 


Name  and  location  of  applicant 


Case  No. 


Type  of  submlsdon 


Mar.  1.  1979. 


Do.. 


Do 


Blarney  Castle  OU  Co..  Bear  Lake.  Mich DEE-3339 AUocatlon  Exception  (Sections  311.10  and  211.103).  If  granted:  Blarney 

Castle  OU  Co..  would  be  permitted  to  allocate  motor  gasoline  to  Its  cus- 
tomers on  the  basis  of  their  actual  purchases  in  the  corresponding 
month  of  the  prior  year  Instead  of  the  1972  base  period. 

Newport  News  Shipbuilding  and  Dry  Dock  DPA-0337 Appeal  of  an  Information  Request  Denial.  If  granted:  Newport  News 

Co..  Washington.  D.C,  Shipbuilding  and  Dry  Dock  Co..  would  receive  access  to  documents  re- 

lating to  an  investigation  which  is  being  conducted  by  the  Depariment 
of  Justice  in  connection  with  the  Department  of  the  Nav-y. 

State  of  Nebraska,  Lincoln.  Nebr DEE-2238 Price  Exception  (Part  211).  If  granted:  The  SUteof  Nebraska  would  be 

granted  an  exception  to  the  provisions  of  10  CFR  213  regarding  the 
sale  of  petroleum  products. 


> 


Notices  of  ObiectUm  Received 
[Week  of  February  33  through  March  2. 197B1 


Date 


Name  and  location  of  applicant 


Case  No. 


Feb.  33.  1979.. 


Feb.  36.  1979- 

Feb.  37.  1979.- 

Do„_. 

Do.™ 


Do- 


Southland  Royalty  Co..  Casper.  Wyo - - 

Coastal  States  Oas  Corp..  Washington.  D.C 

Cities  Service  Co..  Tulsa,  Okla 

Husky  OU  Co.,  Denver.  Colo ..„„.,..,.„„ — .„...„_„..„„,„ 

EconO-Oas,  Inc,  Temple,  Tex - 

Arizona  Fuels  Corp.,  Washington.  D.C - 

J '     ~~ 

Proposed  Remedial  Orders,  Notices  of  Objection  Received 


DEB-1964 
DEE-1965 
DEE- 1479 
DEE-1822 
DEE- 1436 
DEE-1444 
DEE-1416 
DSO-0031 
DXE-1988 


Feb.  37. 1»7».„ 


Cosby  OU  Co..  Whlttler.  Calif.... 


DRO-t)179 


tPR  Doc.  79-8045  Piled  3-15-79;  8:45  ami 
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sunshine  act  meetings 


Tltit  Mclien  of  Km  FCDHAL  KGISTER  contoim  nalk««  of  mMtingt  puMttwd  unSt  rit«  "Govrnwunt  in  lh«  SumMn*  Act"  (Pub.  L  94-409)  S  U.S.C 
332b<«K3). 


CONTKNTS 

/torn* 
Equal  Employment  Opportuni- 
ty Commission 1 

Federal  Communications  Com- 
mission   2 

Federal  Maritime  Commission ...  3 
Federal      Mine      Safety      and 

Health  Review  Commission 4 

Federal  Reserve  System 5 

Legal  Services  Corporation 6 

Nuclear    Regulatory    Commi«- 

■ion 7.  8.  9 

Tennessee  Valley  Authority 10 


[6570-06-M] 


EQUAL  EMPLOYMENT  OPPORTU- 
NITY COMMISSION. 

TIME  AND  DATE:  9:30  a.m.  (eastern 
time).  Tuesday.  March  20.  1979. 

PLACE:  Commission  Conference 
Room.  No.  5240.  on  the  fifth  floor  of 
the  Columbia  Plaza  Office  Building. 
2401  E  Street  NW..  Washington.  D.C. 
20506. 

STATUS:  Part  will  be  open  to  the 
public  and  part  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 
Open  to  the  public 

1.  Internal  procedures  for  handltng  mat- 
ters brought  before  Ea:OC  for  coordination 
under  Executive  Order  13067. 

2.  Proposed  Internal  uniform  procedures 
for  treatment  of  Commission  decisions  made 
at  Headquarters. 

3.  Freedom  of  Information  Act  Appeal  No. 
78-12-POIA  290,  concerning  a  request  for 
matertaLs  In  an  investigative  file. 

4.  Freedom  of  Information  Act  Appeal  No. 
78-S-POIA-176.  concerning  a  request  for 
compliance  data  In  connection  with  a  con- 
sent decree. 

5.  Report  on  Commission  operations  by 
the  Executive  Director. 

Closed  to  the  public: 

Litigation  Authorization:  General  Counsel 
Recommendations. 

Matters  closed  to  the  public  under  the 
Conunlsslons  regulations  at  39  CFR 
1612.13. 

NoT¥.— Any  matter  not  discussed  or  con- 
cluded may  be  carried  over  to  a  later  meet- 
Inc. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Marie  D.  Wilson.  Executive  Officer. 
Executive    Secretariat,    at    202-634- 


6748. 

This  notice  issued  March  13.  1979. 
[8-S17-79  FUed  3-14-79:  13:33  pm] 


[6712-01-M] 


FEDERAL  COMMUNICATIONS 

COMMISSION. 

TIME  AND  DATE:  9:30  a.m..  Thurs- 
day. March  15.  1979. 

PLACE:  Room  856.  1919  M  Street 
NW..  Washington.  D.C. 

STATUS:  Additional  item  to  be  con- 
sidered at  closed  Commission  meeting 
which  is  scheduled  to  follow  the  open 
meeting. 

MATTER  TO  BE  CONSIDERED: 

Agenda.  Item  JVC,  CTid  Subject 

General— 1—WARC  Research  Funding  for 
fiscal  year  79. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
the  FCC  Public  Affairs  Office  .  tele- 
phone number  (202)  632-7360. 

Issued:  March  14.  1979. 

(S-ftl9-79  FUed  3-14-79;  2:1«  pml 


[6730-01-M] 


FEDERAL  MARITIME  COB4MIS- 
SION. 

'FEDERAL  REGISTER"  CITATION 
OP  PREVIOUS  ANNOUNCEMENT: 
44  FR  15565.  March  14.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  MEETING:  10 
a.m..  March  20.  1979. 

CHANGE  IN  THE  MEETING:  Addi- 
tion of  the  following  Items  to  the  open 
session: 

8.  Special  Docket  No.  602:  Application  of 
Trans  Freight  Unes.  Inc.  for  the  benefit  of 
International  Transportation  Corp.— Con- 
sideration of  exceptions  to  Initial  Decision. 

9.  Docket  No.  78-30:  Time  Umlt  on  the 
Filing  of  Overcharge  CHatms— Petitions  for 
reconsideration  and  stay. 

10.  Special  pennlsslon  application  of 
Matson  Navigation  Co.  to  advance  effective 
date  of  proposed  bunker  surcharge. 

(8-520-79  Filed  3-14-79:  2:16  pm] 


[6735-01-M] 


FEDERAL  MINE  SAFETY  AND 
HEALTH  REVIEW  COMMISSION. 

TIME  AND  DATE:  10  a.m..  March  20, 
1979. 

PLACE:  Room  600.  1730  K  Street 
NW..  Washington.  D.C. 

STATUS:  This  meeting  may  be  closed. 

MATTER  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  f oUowinff: 

S.  Secretary  of  Labor  and  UMWA  v.  Can- 
tertury  Coal  Co..  PITT  78-127.  78-128.  78- 
301-P,  78-302-P.  (Motion  of  Administrative 
Law  Judge  to  intervene:  Secretary  of 
Labor's  motion  to  strike:  UMWA's  motion  to 
strike). 

It  was  determined  by  unanimous 
vote  of  the  Commissioners  that  Com- 
mission business  required  that  this 
item  be  added  to  the  March  20.  1979 
agenda  and  that  no  earlier  announce- 
ment of  the  change  was  possible. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMA'nON: 

Joanne  Kelley.  202-653-5632. 
(8-534-79  FUed  3-14-79;  3:11  pml 


(6210-01-M] 

S 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM. 

TIME  AND  DATE:  10  ajn.,  Wednes- 
day. March  21.  1979. 

PLACE:  20th  Street  and  Constitution 
Avenue  NW..  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

SUMMAaT  AODfSA 

Because  of  ita  routine  nature,  no  substan- 
tive discussion  of  the  following  Item  Is  an- 
ticipated. This  matter  wUl  be  voted  on  with- 
out discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to 
the  discussion  agenda. 

1.  Request  by  the  American  Telephone 
and  Telegraph  Company  for  a  Board  Inter- 
pretation regarding  exemption  from  Regu- 
lation Z  (Truth  In  Lending)  of  cerUin  pubUc 
utUlties  transactions. 

Discussion  AcnnM 

1.  Proposed  action  regarding  the  handling 
of  non-Interest  bearing  negotiable  orders  of 


withdrawal    of   mutual   lavtncs  banks   bi 

Pennsylvania. 

2.  Proposed  delegation  of  authority  witb 
respect  to  Federal  Reserve  Bank  matters. 

3.  Report  to  the  Federal  Deposit  Insur- 
ance Cori)oratlon  regarding  the  competlUve 
factors  involved  in  the  proposed  merger  of 
The  Colonial  Bank.  Providence  Forge.  Vir- 
ginia, with  Citizens  and  Farmers  Bank. 
West  Point.  Virginia. 

4.  Any  agenda  Items  carried  forward  from 
a  previously  announced  meeting. 

Nofa.— This  meeting  wfll  be  recorded  for 
the  benefit  of  those  unable  to  attend.  Cas- 
settes wlU  be  available  (or  UsteAlnc  In  the 
Boards  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $6  per  canette  by 
caUlng  (202)  452-3684  or  by  writing  to:  Free- 
dom of  Information  Office.  Board  of  Gover- 
nors of  the  Federal  Reaerve  System.  Wash- 
ington. D.C.  20551. 

(8-516-79  FUed  3-14-79;  10:M  ami 


SUNSHINE  ACT  MtlllNGS 

TlnntSMT.  MsKCH  15  11:30  ajc 

(SmtOXIMMlLT) 


[6820-35-M] 

LEGAL  SERVICES  CORPORA'HON 
(Committee  on  Provision  of  Legal 
Services). 

TIME  AND  DATE:  8:15  p.m.,  Wednes- 
day. March  21.  1979. 

PLACE:  Copley  Plaza,  State  Suite, 
Copley  Square.  Boston.  Mass. 

STATUS:  Open  meeting. 

MATTERS  TO  BE  CONSIDERED: 

1.  Adoption  of  Agenda. 
2  Approval  of  Minutes. 

3.  Client  Training. 

4.  1007(h)  Study  Report. 

5.  Other  Business. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Dellanor  Young.  Office  of  the  Presi- 
dent, telephone  202-876-5100. 

Issued:  March  13.  1979. 

Thomas  Ehrlich, 
President 

(S-518-79  FUed  3-14-79:  1:53  pml 


S.  Iteeting  OB  Bailly  to  consider  handling 
of  peUtions  on  itioit  pilings  (approximately 
1  hour)  (cloaed— exemption  10)  (additional 
item— rescheduled  from  BCarch  13. 1979). 

Thursoat.  Makch  U,  2  pjl 

1.  Discussion  of  MRC  legislative  proposals 
(approximately  3  hours)  (start  time  delayed 
tk  hour— patiUe  meeting). 

CONTACT  PERSON  POR  MORE  IN- 
FORMATION: 

Walter  Magee,  202-634-1410. 

ADDITIONAL  INFORMATION:  The 
item  "Discus^on  of  Staff  Communica- 
tlons  with  the  CTommiaBion"  previously 
announced  for  Thursday,  March  IS. 
should  be  identified  as  "Open,  Por- 
tions May  be  Closed." 

WaltebMagcb, 
OJflce  of  the  Secretary. 
[S-521-79  FHed  3-14-79:  2:50  pml 


17590-01 -M) 


NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  Weelt  of  March  12. 
1979  (changes). 

PLACE:  Conrunissioners*  Conference 
Room.  1717  H  Street  NW..  Washing- 
ton. D.C. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Monday.  Mabcr  12.  2  p.m. 

Discussion  of  personnel  matter  (approxi- 
mately 1^  hours)  (rescheduled  from  March 
13)  (closed— exemption  6). 


1«MS 

hours)  (public  meeting)  (continued  from 
March  IS). 

TtTCSBAT.  BCakch  20,  9:30  a.ii. 

1.  Kiefing  on  Reactor  Licensing  Sched- 
ules (AiHxroximately  1  hour)  (public  meet- 

2.  Diacussion  of  Proposed  Executive 
Branch  Format  for  Analyses  of  Export  Ap- 
pUcatlooB  (Approxioiate  1  hour)  (open— por- 
tions may  be  cUiaed— exemption  1). 

Tdesdat  Makch  20,  1:30  f.m.- 

L  Dtacosikm  of  NRC  Legislative  Proposals 
(Approximately  IVt  hours)  (public  meeting). 

2.  Discussion  of  Personnel  Matter  (Ap- 
proximately 1V%  hoars)  (closed— exemption 
6). 

CONTACT  PERSON  POR  MORE  IN- 
FORMATION: 

Walter  BCagee,  202-634-1410. 

Walter  Magee, 
Office  of  the  Secretary. 
(8-523-79  FUed  3-14-79:  2:50  pml 


[7590-01-Ml 

8 

NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  March  13,  1979. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW„  Washing- 
ton, D.C. 

STATUS:  Closed  (additional  item). 
MATTERS  TO  BE  CONSIDERED: 
Tuesday.  Makch  13.  8:45  a.m. 

Diacusdon  of  Seismic  Design  Problems  in 
Ortain  Plants  (approximately  1  hoar) 
(ckwed— tentative). 

CONTACT  PERSON  POR  MORE  IN- 
FORMATION: 

Walter  Magee  202-634-1410. 

Walter  Magee, 
Office  of  the  Secretary. 

(8-522-79  FUed  3-16-79;  2:50  pml 


[7590-01-M] 


NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  Wednesday.  March 
14  (changes)  and  Tuesday.  March  20. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washing- 
ton. D.C. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday.  March  14.  2:30  p.m. 

Continuation  of  Discussion  of  Report  to 
Congress:  Means  for  Improving  State  Par- 
ticipation in  the  Federal  Nuclear  Waste 
Management  Program  (Approximately  IV4 


[8120-01-M] 


10 


TENNESSEE  VALLEY  AUTHORITY 
(MEETING  NO.  1212). 

TIME  AND  DATE:  10:30  a.m..  Tues- 
day. March  20.  1979. 

PLACE:  Conference  Room  B-32.  West 
Tower,  400  Commerce  Avenue.  Knox- 
viUe,  Tennessee. 

STATUS:  Open. 

MATTERS  POP  ACTION: 

OlsBosxness 

1.  Supplemental  agreement  between  TV  A 
and  the  Tennessee  Department  of  Public 
Health  providing  for  cooperation  In  an  envi- 
ronmental and  public  health  ser\ices  pro- 
gram for  the  Phipps  Bend  Nuclear  Plant 
area. 

Kkw  Bosiness 

raaaomno,  actions 

L  Revised  organizational  buUetln— Ten- 
nessee Valley  Atithorlty. 

2.  Status  changes  and  appointments  relat- 
ing to  reorganization. 

3.  Change  of  status  of  John  8.  Bynon 
from  Assistant  Director.  Division  of  Person- 
nel, to  assistant  to  the  General  Manager. 

COHStTLTINC  AND  PERSONAL  SERVICE  CONTRACTS 

1.  Renewal  of  consulting  contract  with 
Nuclear  Water  and  Waste  Technology.  Inc.. 
San  Jose,  California,  for  advice  and  assist- 
ance in  the  field  of  nuclear  chemistry,  re- 
quested by  Office  of  Power. 

2.  Renewal  of  consulting  contract  with 
NUS  Corporation.  RockvlUe.  Maryland,  for 
advice  and  assistance  In  connection  with 
power  system  planning,  requested  by  the 
Office  of  Power. 

3.  Renewal  of  consulting  contract  with  the 
S.  M.  StoUer  Corporation.  New  York,  New 
York,  for  advice  and  assistance  on  power  re- 
source planning  matters,  requested  by  the 
Office  of  Power. 


moui  uoism,  vol  44.  no.  sa-nuoAY.  maich  i«,  i»7» 
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SUNSHINE  Aa  MEETINGS 


rCBCHASB  AWAUW 

I.  Req.  No.  877589:  Indefinite  quantity 
term  contntct  for  Unde  weldlhg  and  cutting 
equipment  repair  part«  and  repair  services 
for  any  TVA  project  or  waretiouae. 

X  Req.  No.  SB1148:  Oantry  crane  for  con- 
struction pooi  equipment. 

3.  Req.  No.  561140:  Railroad  tank  cart  for 
Chemical  Development. 

4.  Req.  No.  108208:  Galvanized  structural 
tower  steel  for  Union-Cordova  500-kV  trans- 
mission line. 

5.  Req.  No.  19219:  Uranium  concentrates. 

6.  Req.  No.  590466:  Procurement  of  word 
processing  system  for  Computing  Services 
Branch'. 

7.  Req.  No.  823875:  Gas  ducU  and  hoppers 
for  electrostatic  precipitators  for  Cumber- 
land Steam  Plant. 

8.  Rejection  of  bids  received  In  response  to 
InviUtion  No.  824281  for  louver  and  guillo- 
tine dampers  for  electrostatic  precipitators 
for  Cumberland  Steam  Plant. 

9.  Amendment  to  Requirement  Contracts 
76K72-769403-1  and  77K72-822199  with 
Chaparral  Steel  Company  for  deformed 
steel  reinforcing  bars  for  HartsviUe  Nuclear 
Plants. 

10.  Req.  No.  825029— High  density  spent 
fuel  storage  racks  for  Sequoyah  Nuclear 
Plant. 

II.  Proposal  for  enrichment  services  for 
Browns  Perry  Nuclear  Plant. 

PaOjaCT  AUTHOaiZATIORS 

1.  No  3372:  Purchase  approximately  65 
acres  of  land  for  the  Cumberland  Steam 
Plant  for  use  as  a  buffer  zone  and  storage 
area. 

2.  No.  3413:  RehabiliUtion  of  boUers  for 
JohnsonvUle  Steam  Plant  Units  7-10. 

Fui'iLizxR  rmc 

1.  Memorandum  of  understanding  be- 
tween TVA  and  the  International  Fertilizer 
Development  Center  for  program  to  pro- 
mote fertilizer  research,  development,  edu- 
cation, training,  and  introduction  in  less  de- 
velO{>ed  countries. 

powm  rmcs 

1.  New  power  contract  with  Upper  Cum- 
berland EHectrlc  Membership  Corporation. 

2.  New  power  contract  with  Sand  Moun- 
tain Electric  Cooperative. 

3.  Lease  and  amendatory  agreement  with 
Tri-SUte  EHectric  Membership  Corporation 
covering  arrangemenU  for  69-kV  delivery  at 
TVA's  Basin  161-kV  Substation. 

4.  Deed  conveying  to  Southwest  Tennes- 
see Eaectric  Membership  Corporation  a  0.34- 
acre  portion  of  TVA's  Mason  Substation  site 
located  in  Tipton  County,  Tennessee. 

5.  Letter  agreement  with  4-County  Elec- 
tric   Power   Association   covering    arrange- 


ments for  service  to  Cooperative's  proposed 
South  Macon,  Brooksville,  and  New  Hope. 
Mississippi.  161-kV  SubsUtions;  and  deed 
and  bill  of  sale  conveying  TVA's  Shuqualak 
46-kV  SubsUtlon  to  Cooperative. 

6.  Agreement  with  Georgia  Power  Compa- 
ny covering  arrangements  for  connection  of 
lU  proposed  Crawfish  Creek  230-46-kV  Sub- 
sUtion  to  TVA's  Widows  Creek-Rock 
Springs  230-kV  line  in  dade  County.  Oeor- 
Kia. 

7.  Interconnection  agreement  with  Appa- 
lachian Power  Company. 

8.  Agreement  with  SUte  of  Alabama  High- 
way Department  covering  adjustment  of 
transmission  line  necessitated  by  construc- 
tion of  a  section  of  new  interstate  highway 
near  Bessemer.  In  Jefferson  County.  Ala- 
bama. 

9.  Agreement  between  the  Department  of 
Energy  and  TVA  covering  arrangements  for 
cooperation  in  a  TVA/DOE/ORNL  low-tem- 
perature thermal  energy  storage  program. 

10.  Letter  agreement  between  Electric 
Power  Research  Institute  and  TVA  covering 
arrangements  for  a  Joint  test  program  con- 
cerning the  evaluation  of  TVA's  demonstra- 
tion scale  high-intensity  ionizer  at  the 
Shawnee  Steam  Plant. 

11.  Agreement  with  Electric  Power  Re- 
search Institute  covering  arrangements  for 
superheater  tube  material  testing  in  connec- 
tion with  atmospheric  fluidized  bed  combus- 
tion program. 

12.  Amendment  to  agreement  with  Elec- 
tric Power  Research  Institute  covering  ar- 
rangements for  construction  and  operation 
of  at>sorptlon  steam  stripping  pilot  plant  at 
Colbert  Steam  Plant. 

13.  Proposed  nuclear  fuel  lease. 

KXAL  PltOPERTT  THAIISACTIOMI 

1.  Filing  of  condemnation  suites. 

2.  Abandonment  of  flowage  easement 
rights  affecting  0.05-acre  portion  of  land  lo- 
cated on  Fort  Loudoun  Reservoir— Tract 
FL-67P. 

3.  Sale  at  public  auction  of  approximately 
14.65  acres  of  Muscle  Shoals  Reservation 
Land  in  Colbert  County,  Alabama— Tract 
X2NPT-8. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

James  L.  Bentley.  Director  of  Infor- 
mation, or  a  member  of  his  staff  can 
respond  to  requests  for  information  ' 
about  this  meeting.  Call  615-032- 
3257.  Knoxvllle.  Tennessee.  Informa- 
tion is  also  available  at  TVA's  Wash- 
ington Office.  202-566-1401. 

E>ated:  March  13. 1979. 

(&-ai5-79  PUed  3-14-79: 10:30  am] 
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16126 
[4110-03-M] 

Df  PARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

9—4  and  Drwg  A4aiiiii«tr«ti«n 

[21  cm  Port  M5] 

[Docket  No.  78N-0034] 

VnAMM  AND  MINERAL  NUO  KOOUCTS  FOI 
OVBt-THC-COUNTBI  HUMAN  USi 

lsf«MI«lMi«fi«  •#  a  Mon«9Toph;  Notk*  mi 
PropoMd  Kwt^iolitng 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Proposed  Rule. 

SUMMARY:  This  proposed  rule  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  vitamin  and  miner- 
al drug  products  are  generally  recog- 
nized as  safe  and  effective  and  not 
misbranded.  The  proposed  rule,  based 
on  the  recommendations  of  the  Advi- 
sory Review  Panel  on  OTC  Vitamin. 
Mineral,  and  Hematinic  Drug  Prod- 
■ucts,  is  part  of  the  Food  and  Drug  Ad- 
ministration's ongoing  review  of  OTC 
drug  products. 

DATES:  Comments  by  June  14.  1979, 
and  reply  comments  by  July  16,  1979. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  RockviUe,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  E.  GUbertson,  Bureau  of 
Drugs  (HFD-510).  Food  and  Drug 
Administration.  Department  of 
Health.  Education,  and  Welfare, 
5600  Fishers  Lane,  RockviUe.  MD 
20857,  301-443-4960. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  Part  330  (21  CPR  Part 
330),  the  Commissioner  of  Food  and 
Drugs  received  on  November  1,  1977,  a 
report  of  the  Advisory  Review  Panel 
on  OTC  Vitamin,  Mineral,  and  Hema- 
tinic Drug  Products.  Additional  tech- 
nical changes  were  made  by  the  Panel 
during  a  telephone  conference  on  De- 
cember 8.  1977.  In  accordance  with 
8  330.10(aM6)  (21  CFR  330.10(a)(6)). 
the  Commissioner  is  issuing  (Da  pro- 
posed regulation  containing  the  mono- 
graph recommended  by  the  Panel, 
which  establishes  conditions  under 
which  OTC  vitamin  and  mineral  drugs 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded;  (2)  a 
statement  of  the  conditions  excluded 
from  the  monograph  on  the  basis  of  a 
determination  by  the  Panel  that  they 
would  result  in  the  drugs  not  being 
generally  recognized  as  safe  and  effec- 
tive or  would  result  in  misbranding:  (3) 
m  statement  of  the  conditions  excluded 
from  the  monograph  on  the  basis  of  a 


PROPOSED  RULES 

determination  by  the  Panel  that  the 
available  data  are  insufficient  to  clas- 
sify such  conditions  under  either  (1) 
or  (2)  above;  and  (4)  the  conclusions 
and  reconunendations  of  the  Panel  to 
the  Commissioner.  The  minutes  of  the 
Panel  meetings  are  on  public  display 
in  the  office  of  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug  Adminis- 
tration (address  given  above). 

The  purpose  of  issuing  the  unaltered 
conclusions  and  recommendations  of 
the  Panel  Is  to  stimulate  discussion, 
evaluation,  and  comment  on  the  full 
sweep  of  the  Panel's  deliberations. 
The  Commissioner  has  not  yet  fully 
evaluated  the  report;  the  Panel's  find- 
ings are  being  issued  as  a  formal  pro- 
posal to  obtain  public  comment  before 
the  agency  reaches  any  decision  on 
the  Panel's  recommendations.  The 
report  has  been  prepared  independent- 
ly of  the  Food  and  Drug  Administra- 
tion (FDA). 

It  represents  the  best  scientific  Judg- 
ment of  the  Panel  members  but  does 
not  necessarily  reflect  the  agency  posi- 
tion on  any  particular  matter  con- 
tained in  it.  After  careful  review  of  all 
comments  submitted  in  response  to 
this  proposal,  the  Commissioner  will 
issue  a  tentative  final  regulation  in  the 
Federal  Register  to  establish  a  mono- 
graph for  OTC  vitamin  and  mineral 
drug  products. 

In  accordance  with  9  330.I0(aK2)  (21 
CFR  330.10(a)(2)),  all  daU  and  infor- 
mation concerning  OTC  vitamin  and 
mineral  drug  products  submitted  for 
consideration  by  the  Advisory  Review 
Panel  have  been  handled  as  confiden- 
tial by  the  Panel  and  FDA.  All  such 
data  and  Information  will  be  put  on 
public  display  at  the  office  of  the 
Hearing  (Tlerk,  Food  and  Drug  Admin- 
istration, after  April  16.  1979,  except 
to  the  extent  that  the  person  submit- 
ting it  demonstrates  that  it  still  falls 
within  the  confidentiality  provisions 
of  18  U.S.C.  1905  or  section  301(j)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  331(J)).  Requests  for 
confidentiality  should  be  submitted  to 
William  E.  GUbertson,  Bureau  of 
Drugs  (HFD-SIO)  (address  given 
above). 

Based  upon  the  conclusions  and  rec- 
ommendations of  the  Panel,  the  Com- 
missioner proposes  the  following: 

1.  That  the  conditions  included  in 
the  monograph,  under  which  the  drug 
products  would  be  generally  recog- 
nized as  safe  and  effective  and  not 
misbranded  (Category  I),  be  effective 
30  days  after  the  date  of  publication 
of  the  final  monograph  in  the  Federal 
Register. 

2.  That  the  conditions  excluded 
from  the  monograph  because  they 
would  cause  the  drug  to  be  not  gener- 
ally recognized  as  safe  and  effective  or 
to  be  misbranded  (Category  II).  be 
eliminated  from  OTC  drug  products 


effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register,  regardless  of 
whether  further  testing  is  undertaken 
to  Justify  their  future  use. 

3.  That  the  conditions  excluded 
from  the  monograph  because  the 
avanable  data  are  Insufficient  (Catego- 
ry III)  to  classify  such  conditions 
either  as  Category  I  or  Category  II  be 
permitted  to  remain  on  the  market,  or 
to  be  introduced  into  the  nuu-ket  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register: 
Provided.  That  FDA  receives  notifica- 
tion of  testing  in  accordance  with 
5330.10(aK13)  (21  CFR  330.10(aM13)). 

The  Panel  recommended  that  a 
period  of  2  years  be  permitted  for  the 
completion  of  studies  to  support  the 
movement  of  Category  III  conditions 
to  Category  I.  The  Commissioner  will 
review  that  recommendation  as  well  as 
all  comments  on  this  docimient,  and 
will  determine  what  time  period  to 
permit  for  Category  III  testing  after 
that  review  is  completed. 

In  the  Federal  Register  of  January 
5.  1972  (37  PR  85).  the  Commissioner 
announced  a  proposed  review  of  the 
safety,  effectiveness,  and  labeling  of 
all  OTC  drugs  by  Independent  adviso- 
ry review  panels.  In  the  F^eral  Reg- 
ister of  May  11,  1972  (37  FR  9464). 
the  Commissioner  published  the  final 
regulations  providing  for  the  OTC 
drug  review  under  S  330.10  which  made 
effective  immediately.  Pursuant  to 
these  regulations,  the  Commissioner 
Issued  in  the  Federal  Register,  of  Oc- 
tober 15.  1973  (38  FR  28581)  a  request 
for  data  and  information  on  all  active 
Ingredients  utUized  in  OTC  vitamin, 
mineral,  and  hematinic  drug  products. 

The  Commissioner  appointed  the 
foUowing  Panel  to  review  the  data  and 
Information  submitted  and  to  prepare 
a  report  pursuant  to  S330.10(aXl)  on 
the  safety,  effectiveness,  and  lat>eling 
of  those  products: 

Irwin  R.  Rosenberg.  M.D..  Chairman 

Louis  V.  Avion.  M.O. 

Oeorge  M.  BrigKs.  Ph.D. 

Robert  S.  Goodhart.  M.D..  D.Med.Sc 

Mary  Anne  Kimble.  Pharm.D. 

Carroll  M.  Leevy.  M.D. 

Mary  Susanne  Roscoe.  M.D. 

The  Panel  was  first  convened  on  De- 
cember 11.  1973  in  an  organizational 
meeting.  Working  meetings  were  held 
on  February  17  and  18,  April  8  and  9, 
May  18  and  19.  June  16  and  17,  July  30 
and  31,  September  29  and  30,  and  No- 
vemt>er  15  and  16,  1974;  January  6  and 
7,  February  16  and  17,  April  27  and  28. 
June  24  and  25.  and  November  14  and 
15.  1975;  January  13  and  14.  March  22 
and  23,  July  22  and  23,  August  25.  26, 
and  27,  Octot>er  17  and  18.  and  Decelir' 
ber  14  and  IS,  1976;  February  14  and 
IS,  June  23  (telephone  conference), 
October  31,  November  1,  and  Decem- 
ber 8,  1977  (telephone  conference). 


Seven  nonvoting  liaison  representa- 
tives served  on  the  Panel.  Ms.  Sandra 
Zimmerman,  nominated  by  an  ad  hex: 
group  of  consumer  organizations, 
served  as  the  consumer  liaison;  Joseph 
M.  Pisani,  M.D.,  nominated  by  the 
Proprietary  Association,  served  as  the 
industry  liaison  untU  August  25.  1976, 
foUowed  by  William  W.  Bradley;  WU- 
Uam  E.  MarshaU,  Ph.D.,  nominated  by 
the  CouncU  for  Responsible  Nutrition, 
also  served  as  an  industry  liaison  until 
July  1974,  followed  by  Harry  Wax, 
Ph.D.  untU  November  1975,  foUowed 
by  Annette  Dickinson.  Paul  A.  Buck, 
Ph.D^.,  nominated  by  the  National  Nu- 
tritional Foods  Association,  also  served 
as  an  Industry  Ualson. 

The  foUowing  FDA  employees 
served:  J.  William  Boehne  served  as 
Executive  Secretary.  Thomas  D.  De- 
ClUis,  R.Ph.,  served  as  Panel  Adminis- 
trator. Lloyd  G.  Scott,  R.Ph.,  served  as 
Drug  Information  Analyst  untU  AprU 
1974,  foUowed  by  Gary  P.  Trosclair, 
R.Ph..  untU  October  1974,  followed  by 
Thomas  H.  Gingrich,  R.Ph.,  untU 
June  1975,  followed  by  T.  Thomas 
Clark.  R.Ph..  until  June  1976,  followed 
by  Gary  P.  Trosclair,  R.Wi.,  John  T. 
McElroy,  J.  D..  served  as  Consmner 
Safety  Officer  from  June  24.  1975 
until  March  23,  1976. 

The  foUowing  Individuals  were  given 
an  opportunity  to  appear  before  the 
Panel  to  express  their  views: 

Ernest  Beutler,  M.D. 

Myron  Brin,  Ph.D. 

Paul  A.  Buck,  Ph.D. 

Robert  B.  Choate 

Leon  EUenbogen,  Ph.D. 

David  Hertlng.  Ph.D. 

C.  J.  Jansen,  Jr.,  MJ>. 

Daniel  Marcus,  Esq. 

L.  G.  Marvlney 

Daniel  B.  Menzel,  M.D. 

Lowell  D.  MUler.  Ph.D. 

Harold  Newmark 

BlUy  J.  Softly.  Ph.D. 

William  DrlscoU 

The  following  individuals  were  given 
an  opportunity  to  present  their  views 
at  the  Panel's  request: 

Leslie  Z.  Benet,  Ph.D. 

Gilbert  Forbes.  M.D. 

Linus  Pauling.  Ph.D. 

Daphne  A.  Roe.  M.D. 

Leon  Rosenberg.  M.D. 

Harold  H.  Sandstead.  MJ). 

H.  P.  Sarett,  Ph.D. 

No  person  who  so  requested  was 
denied  an  opix>rtunity  to  appear 
before  the  Panel. 

The  Panel  has  thoroughly  reviewed 
the  Uterature  and  data  submissions, 
has  listened  to  additional  testimony 
from  Interested  persons,  and  has  con- 
sidered all  pertinent  data  and  Informa- 
tion submitted  through  December  8, 
1977,  In  arriving  at  its  conclusions  and 
recommendations.  The  charge  to  the 
Panel  required  the  review  of  three 
classes  of  OTC  drugs.  Le..  vitamins, 
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minerals,  and  hematinics.  However, 
the  Panel  concluded  early  in  its  deUb- 
erations  that  the  review  of  hematinic 
drugs  as  a  separate  class  was  in  appro- 
priate since  this  class  of  drugs  could 
not  be  considered  apart  from  vitamins 
and  minerals.  Hematinics  are  sub- 
stances which  increase  the  hemoglobin 
of  the  blood  and/or  Increase  the 
number  of  red  blood  cells.  These  ef- 
fects are  discussed  by  the  Panel  under 
the  appropriate  vitamin  or  mineral  in- 
gredient elsewhere  In  this  document 
and  not  as  effects  of  a  separate  class 
of  drugs.  Therefore,  the  Panel  has  pre- 
sented Its  conclusions  and  recommen- 
dations in  only  two  parts.  (See  part 
III.  below— VITAMINS,  and  part  IV. 
below— MINERALS.)  Each  part  covers 
the  submission  of  data  and  informa- 
tion discussed  below.  (See  part  I. 
below-SUBMISSION  OF  DATA  AND 
INFORMA-nON.) 

In  accordance  with  the  OTC  drug 
review  regulations  (21  CFR  330.10), 
the  Panel's  findings  with  respect  to 
OTC  vitamin  and  mineral  drug  prod- 
ucts are  set  out  In  three  categories: 

Category  I.  Conditions  under  which 
OTC  vitamin  and  mineral  drug  prod- 
ucts are  generaUy  recognized  as  safe 
and  effective  and  are  not  misbranded. 

Category  II.  conditions  under  which 
OTC  vitamin  and  mineral  drug  prod- 
ucts are  not  generaUy  recognized  as 
safe  and  effective  or  are  misbranded. 

Category  III.  Conditions  for  which 
the  avaUable  data  are  insufficient  to 
permit  f4nal  classification  at  this  time. 

I.  Submission  of  Data  and 
Information 

Pursuant  to  the  notice  published  in 
the  Federal  Register  of  October  15, 
1973  (38  FR  28581)  requesting  the  sub- 
mission of  data  and  information  on 
OTC  vitamin,  mineral,  and  hematinic 
drugs,  the  following  firms  made  sub- 
missions relating  to  the  indicated 
products: 

A.  Submissions  bt  Firms 

Firm  and  Marketed  ProductM 

A.  H.  Robins  Co.,  Richmond,  VA  23220— 
Adabee  Multivitamins,  Adabee  with  Min- 
erals Tablets.  Allbee  Capsules,  Allbee-T 
Multlvltarains. 

Abbott  Laboratories,  North  Chicago.  XL 
60064— Daylong  Tablets.  Pero-Oradumet 
FllmUb.  Pero-Grad-500  FUmtabs.  Iberet- 
500  Liquid,  Iberet  FllmUb  TableU.  Iberet 
liquid.  Iberol-F  PUmtab  Tablets.  Iberol 
Pllmtab  Tablets.  Iberet-500  FllmUb  Tab- 
lets, OptlleU-500  PllmUb  TabletB.  Optl- 
lets-M-500  FllmUb  Tablets.  Surbex  Pllm- 
Ub Tablets.  Surbex  w/C  Pllmtab  TableU. 
Surbex-T  PilmUb  TableU. 

Ayerst  Laboratories.  New  York,  NY  10017— 
Bemlnal  500  TableU.  Beminal  Forte  with 
Vitamin  C  Capsules.  Bemlnal  Vitamin  B 
Complex  with  Iron  and  Liver  Capsules, 
CluslveU  TableU.  Clusivol  Chew  TableU 
Clusivol  Syrup,  Cyoteferln  TableU 
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Central  Phannacal  Co.,  Seymour,  IN 
47274-Niferex-150.  Nlferex  Enixir.  m- 
ferex  TableU 

Cooper  Laboratories.  Inc.,  Bedford  Hills,  NY 
10507— Perronord  TableU,  Vltron-C  He- 
matinic TableU 

Dorsey  Laboratories.  Lincoln,  NE  68501- 
Neo-Calglucon  Syrup. 

E.  R.  Squibb  &  Sons.  Inc..  Prlncetoa  NJ 
08540— B  Complex  »1th  Vitamin  C  Cap- 
sules. Iron  with  Vitamin  C  TableU.  Natu- 
ral Vitamin  E  Capsules  100  I.D..  Natural 
Vitamin  E  Capsules  400  I.  U..  Niacin  Tab- 
leU 50  mg.  Niacin  TableU  100  mg.  Niacin 
Tablets  500  mg.  Vitamin  C  TableU  125 
mg.  Stress  Pormula  B  Complex  with  VIU- 
mln  C  TableU,  Theragran  Liquid.  Thera- 
gran-M  TableU  Theragran  TableU.  ViU- 
mln  A  Capsules  10.000  U..  Vitamin  A  from 
Natural  Sources  Capsules  10,000  U.,  ViU- 
min  B-1  50  mg  TableU,  Vitamin  B-1  100 
mg  TableU  Vitamin  B-12  Capsules  25 
meg.  Vitamin  Cmg,  Vitamin  C  TableU  250 
mg.  Vitamin  C  TableU  500  mg,  Vitamin  C 
Orange-Flavored  TableU  250  mg.  Vitamin 
E  Capsules  100  I.U.,  Vitamin  E  Walnut 
Flavored  TableU  200  I.U. 

ICI  America  Inc.,  Wilmington,  DE  19899— 
Perancee-HP  Hematinic  TableU,  Perancee 
Hematinic  TableU,  Mucoplex  TableU, 
Orexin  Therapeutic  Vitamin  Supplement 
TableU,  Probec-T  TableU,  Prol)ec  TableU, 
Stuart  Hematinic  Liquid.  Stuart  Hema- 
tinic TableU.  Stuart  Therapeutic  Multi-vl- 
tamln  TableU,  Stuartinic  Hematinic  Tab- 
leU Theron  TableU. 

International  Pharmaceutical  Corp..  Warra- 
ington,  PA  18976— Calcident  TableU 

J.  B.  WlUlams  Co..  Inc.  New  York,  NY 
10022— Oeritol  Uquid.  (3eritol  TableU. 

Lederle  Laboratories.  Pearl  River.  NY 
10965— Perro-MandeU  TableU  Perro-Se- 
quels  C^apsules.  Plllbon  OT  Prenatal  Tab- 
leU Pilibon  Prenatal  Capsule,  OevTabon 
Vitamin  Mlnersd  Supplement.  GevTal  Cap- 
sules. Gevral  Protein.  Oevral  T  Capsules, 
Oevrite  TableU,  Incremln  with  Iron 
Syrup.  Lederplex  Chipsules.  Lederplex 
Liquid.  Lederplex  TableU,  Peritlnic  Tab- 
leU, Recoup  TableU,  Stresscaps,  Stres- 
sUbB  600.  Vi-magna  Capsules. 

Malllnckrodt  Chemical  Works.  St.  Louis. 
MO  63160— Toleron  Suspension.  Toleron 
TableU 

Marion  Laboratories.  Inc..  Kansas  City.  MO 
64137— Os-Cal  TableU. 

Mead  Johnson  LatK>ratories.  Evansvllle.  IN 
47721— Peminins  TableU. 

Merrell-National  Laboratories.  (Cincinnati, 
OH  45215— Simron  Capsules,  Simron  Plus 
Capsules. 

Pfizer  Pharmaceuticals,  New  York,  NY 
10017— CrystaleU  SUbleU  Vitamin  A 
PalmileU 

Plus  ProducU  Los  Angeles,  CA  90058- Plus 
Pormula  10  Multimlneral  TableU,  Plus 
FormuU  14  Multi-mins  TabltU.  Plus  Por- 
mula 15  Multi-Mlns  TableU  Plus  Pormula 
22  Magnesium  Oxide  Powder,  Plus  Formu- 
la 23  Manganese  TableU,  Plus  Pormula  50 
Liver,  Iron  6i  B  Vitamins  TableU  Plus 
Formula  49  Vitamin  B  Complex  TableU, 
Plus  Pormula  49A  Vitamin  B  Complex 
TableU,  Plus  Formula  70  Vitamin  B  com- 
plex TableU,  Plus  Purmula  71  High  Po- 
tency Vitamin  B  Complex  with  Vitamin  C 
TableU,  Plus  Formula  72  Stress  Supple- 
ment TableU,  Plus  Pormula  74  Vitamin 
and  Mineral  Supplement  Perles,  Plus  Por- 
mula 75  B  Complex  75  TableU,  Plus  Por- 
mula 77  Vitamin  B  complex  Syrup  with 
Iron.  Plus  Formula  78  Vitamin  Syrup  for 
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Children.  Plus  FOmnulm  MA  Bone  Meal 
Powder.  Plus  PormuU  85  Natural  Bone 
Meal  with  Magnesium.  Mjuiganese  and 
Zinc  Tablets.  Plus  Formula  84  Zinc  30  mg 
Tablets  (proposed).  Plus  Formula  87  Zinc 
Tablets  50  mg  (proposed).  Plus  Formula 
92  Granular  Soya  Lecithin.  Plus  Formula 
93A  Lecithin  Pcrles.  Plus  Formula  98  Vlta- 
Fems  tablets  (proposed).  Plus  Formula 
100  DFS  Perles.  Plus  PormuU  lOlA  VIU- 
min  A  Perles.  Plus  Formula  104A  Elraulsl- 
fled  A  Perles.  Plus  Formula  123  PABA 
TableU  100  mg  (proposed).  Plus  Formula 
123  Para-Aminobenzoic  Acid  (PABA)  Tab- 
lets 30  mg.  Plus  Formula  124  Choline  Tab- 
leU 250  mg.  Plus  Formula  125A  Inositol 
TableU  250  mg.  Plus  Formula  120  Inositol 
Powder.  Plus  Formula  127  Choline  Tab- 
lets 500  mg  (proposed).  Plus  Formula  128 
Inositol  tablets  500  mg  (proposed).  Plus 
Formula  152  Emulsified  Vitamin  E  Com- 
plex Perles.  Plus  Formula  153  Vitamin  E 
Coipplex  Perles.  Plus  Formula  154A  Emul- 
sified Vitamin  E  Complex  Perles.  Plus 
Formula  155  Vitamin  E  Complex  Perles. 
Plus  Formula  158  Vitamin  E  Complex 
Perles.  Plus  Formula  157  Vitamin  E  Cap- 
sules 400  I.U.  (proposed).  Plus  Formula 
158  Vitamin  E  Ubleu  100  I.U..  Plus  For- 
mula 159  Vitamin  E  Perles  100  Units.  Plus 
Formula  180  Vitamin  E  Capsules  600  I.U. 
(proposed).  Plus  Formula  182  Vitamin  E 
Perles  200  I.U..  Plus  FormuU  183  Vitamin 
E  Perles  300  I.U..  Plus  Formula  164  VIU- 
mln  E  Perles  400  Units.  Plus  Formula  189 
Vitamin  E  Perles  500  Units,  Plus  Formula 
188  Vitamin  E  Capsules  800  I.U.  (pro- 
posed). Plus  Formula  175  Dietary  F^ood 
Supplement  Perles.  Plus  Formula  180  Po- 
tassium A  Iodine  Tablets.  Plus  Formula 
184  Calcium  and  Magnesium  Tablets.  Plus 
Formula  202A  Vitamins  A  &  D  Perles. 
Plus  Formula  203A  Vitamins  A  &  D  Dry 
Form  TableU.  Plus  Formula  205A  VIU- 
mlns  A.  D  &  E  Perles.  Plus  Formula  204  A. 
DAE  Drops.  Plus  Formula  307  Vitamins 
A  A  E  Perles.  Plus  Formula  222  High  Po- 
tency Cod  Liver  Oil.  Plus  Formula  234  Vi- 
tamin B-1  TableU  100  mg.  Plus  Formula 
242  Vitamin  B-2  TableU  10  mg.  Plus  For- 
mula 243  Vitamin  B-2  50  mg  TableU  (pro- 
posed). Plus  Formula  244  Vitamm  B-3 
TableU  100  mg  (proposed).  Plus  Formula 

249  Dried   Yeast   Tablets.    Plus   FormuU 

250  Yeast  Plus.  Plus  Formula  251  Vitamin 
B  8  TableU  10  mg.  Plus  Formula  252  ViU- 
min  B-8  TableU  25  mg.  Plus  Formula  253 
Vitamin  B-6  TableU  50  mg.  Plus  Formula 
259  Pantothenic  Acid  TableU  250  mg  (pro- 
posed). Plus  Formula  260  Niacin  TableU 
100  mg.  Plus  Formula  261  Niacin  TableU 
3M  mg  (proposed).  Plus  Formula  382  Nla- 
dmunide  Tableu  250  mg  (proposed).  Plus 
Formula  264A  Pantothenic  Acid  TableU 
100  mg.  Plus  Formula  363  Niacinamide 
Tableu  200  mg.  Plus  Formula  265A  Acer- 
Ola  Chews  Tablets,  Plus  PormuU  366A 
Chewable  Vitamin  C  TableU  300  mg.  Plus 
Formula  267A  Chewable  Vitamin  C  Tab- 
leU 100  mg.  Plus  Formula  268  Liquid  VIU- 
mln  C.  Plus  Formula  272A  Vitamin  C  Tab- 
leU 250  mg.  Plus  Formula  273A  Vitamin  C 
TableU  500  mg.  Plus  FormuU  275  Vitamin 
C  Complex  200  mg.  Plus  Formula  277  Vi- 
tamin C  Complex  100  mg.  Plus  FormuU 
378  Vitamin  C  Powder.  Plus  Formula  37» 
Vitamin  C  Powder.  Plus  Formula  280 A  Vi- 
tamin C  TableU  800  mg.  Plus  Formula  383 
Vitamin  C  Complex  Tableu  300  mg.  Plus 
FormuU  390  granular  Kelp.  Plus  PormuU 
303  Vitamin  B-13  TableU  100  meg  (pro- 
posed). Plus  PormuU  304  Vitamin  B-IS 
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TableU  35  meg.  Plus  Formula  333  Dried 
Yeast  and  Iron  TableU.  Plus  Formula  380 
Mint-A-Mlns  Chewable  Vitamin  Wafers. 
Plus  FormuU  450  Instant  Brewer's  Yeast. 
Plus  Formula  445  Iron  Supplement  Tab- 
leU. Plus  Formula  740  Tiger's  Milk  Cook- 
ies. Plus  Formula  745  Tiger's  Milk  Carob 
Coated  Bar.  Plus  Formula  748  Tiger's 
Milk  Real  Peanut  Butter  Bar.  Plus  For- 
mula 747  Tiger's  Milk  Peanut  Butter  and 
Honey  Bar.  Plus  Formula  748  Tiger  s  Milk 
Peanut  Butter  and  Jelly  Bar.  Plus  Formu- 
la 749  Tigers  Milk  Calorie  Watcher's 
Snack.  Plus  Formula  800  Tiger's  Milk  Nu- 
trition Booster  Plain.  Plus  Formula  835 
Tiger's  Milk  Nutrlton  Booster  Natural 
Carub  Flavor.  Plus  PormuU  850  Tigers 
Milk  Nutrition  Booster  Natural  VanilU 
Flavor.  Plus  Formula  875  Tiger's  Milk  Nu- 
trition Booster  Natural  Cocoa  Flavor. 

R.  L.  Oaddy  Co..  TalUhaasee.  PL  32303- 
VlU-Pep  Tablet*. 

Radiance  ProducU  Co..  Alhambra.  CA 
91803— Bone  Meal  Plus  Vitamin  D  and 
Iron  Tablets.  Chewable  TasU  C  with  Bio- 
riavanold  Wafers.  Dry  Aqua  E  200  Intl 
UnlU  TableU.  Norwegian  Cod  Liver  Oil 
with  VegeUble  Oils  Capsules,  Propor- 
tioned Magnesium  500  mg  Tablets.  Super 
B-Complex  Plus  C  Capsules.  Super  Poten- 
cy Multiple  Vitamins  and  MineraU  Tab- 
leU. Vitamin  B-8  100  mg  TableU.  Vitamin 
B-t3  250  megs  in  a  Special  Base  Tablets. 

8.  S.  8.  Co..  Atlanta.  OA  30303^8.  8.  8. 
Tonic  Liquid.  8.  8.  8.  Tonic  TableU. 

Scherlng  Corp..  Kenilworth.  NJ  07033— Mol- 
Iron  Chronosule  Capsules.  Mol-Iron 
Liquid.  Mol  Iron  Tablets. 

Signet  Laboratories,  Inc..  Burbank.  CA 
91503— Anti  X  Tablets,  B-13  TableU  250 
Micrograms,  Cltrex  Plus  TableU.  Double 
Absorption  B-13  TableU  500  meg.  Double 
Absorption  B-13  TableU  25  meg.  Intensive 
Care  B  with  C  TableU.  MagCal  Balanced. 
Neo-Tone  Asimlcaps  Iron  with  Vitamins 
and  Minerals  UbIeU.  Omni  Nutrition  Plan 
TableU.  One  Plan  Multivitamin  Mineral 
Supplement  Tablets.  Pantothenic  Acid 
TableU  100  mg.  Premium  Nutrition  Plan 
Ublet*.  POWER-B  with  Paba  Tablet*. 
Super  Citrex  Tablets.  Taste-E-Tab  100 
I.U..  Taste  ETab  200  I.U.,  Taste  E  Tab 
400  I.U.,  Toco  E  Sol  TableU  100  LU..  Toco 
E  Sol  TableU  200  I  U..  Ultra  VI te  Multivi- 
tamin Mineral  Supplement  TableU.  Vita- 
min B-1  Tableu  50  mg.  Vitamin  B-1  Tab- 
lets 100  mg.  Vitamin  B-2  TableU  25  mg. 
Vitamin  B-8  TableU  25  mg.  Vitamin  B-4 
TableU  100  mg. 

Smith.  Kline  and  French  LabonUortes. 
Philadelphia.  PA  19101 -FeoMl  Spansule 


Stertliic  Drug.  Inc..  New  York.  NT  10018— 
Afaxin  Capsules.  Betaxln  Tablets.  Driadot 
Fergon  Capsules.  Fergon  Compound 
Elixir.  Fergon  Elixir  Fergon  Tablets, 
Fergon  With  C  CaplAs.  Ironlzed  Yeast 
Tablets,  Pluravlt  Capsules.  Pluraxln. 

TPR  PharmaceuticaU  Inc..  Indianapolis,  IN 
48233— B-Ttnic  Plus  Iron. 

William  H.  Rorer.  Inc..  Fort  Washington. 
PA  K034— Fermalox  Tablet*. 

Wm.  T.  Thompson  Co..  Carson.  CA  90745— 
Acerola  C  Chewable  Tablets.  B  Complex 
•'90 "  Capsules.  B  Complex  -50  '  TableU.  B 
Complex  Capsules  (propowd).  B  Complex 
Plus  C  Tablet*.  C-FUvotds  "500"  Tablet*. 
C  Rose  Hips  TableU.  E  A  C  with  A  Cap- 
sules. Ex  Po  36  Capsules.  ExPo  34  Cap- 
sules (proposed).  FUvotd  Complex  TableU 
(proposed).  Fluoride  1  mg  Tablets.  FdUc 
Acid  0.5  DC  Tablet*  (proposed).  Iron  He- 


matlnic  Tablet*.  Iron  Hematlnic  TableU 
(proposed),  Multlmlnerals  with  Sea  Miner- 
aU TableU.  Neo-Olobin  TableU.  Niacin 
100  mg  Tableu.  Niacinamide  250  mg  Tab- 
let*. Nuplex  Tablet*.  One  Gram  C  Cap- 
sules. Pantothenic  Acid  100  mg  Tablet*. 
Rose  Hips  C-Flavolds  "650  "  TableU.  Trace 
iSemenU  TableU  (proposed).  Vitamin  A 
10.000  I.U.  Capsules.  Vitamin  A  10.000  I.U. 
TableU.  Vitamin  A  lO.OOO  I.U.  St  Vitamin 
D  400  I.U.  Capsules  (proposed).  Vitamin  A- 
10.000  Unit  TableU.  Vitamin  A  3S.0OO  I.U. 
TableU.  Vitamin  A  &  D  Capsules.  Vitamin 
B-1  100  mg  Tableu.  Vitamin  B-1  TableU 
100  mg  (proposed).  Vitamin  B-3  100  mg 
Tablet*.  Vitamin  B-2  100  mg  TableU  (pro- 
posed). Vitamin  B-8  100  mg  TableU.  Vita- 
min B-4  100  mg  TableU  (proposed).  Vita- 
min B-13  -250"  mg  Tablet*.  Vitamin  B-1 2 
350  meg  TableU  (proposed).  Vitamin  C 
TableU  500  mg.  Vitamin  D  1300  I.U.  Tab- 
leU (proposed).  Vitamin  E  400  Capsules 
(proposed).  Vitamin  E  400  LU.  TaMeta 
(proposed).  Vitamin  E  400  Tablets,  Vita- 
min E  dc  C  with  A  Capsules,  Vitamin  K-1 
mg  TableU  (proposed).  Zinc  30  mg  TableU 
(proposed). 

In  addition,  the  following  firms  or 

groups  nutde  related  data  submissions: 

Firm  and  Data  SubmilUd 

Abbott  Laboratories.  North  Chicago.  IL 
60044— Additional  Studies  on  the  useful- 
ness of  vitamin  C  In  promoting  Iron  ab- 
sorption. (Uta  to  demonstrate  the  clinical 
efficacy  of  controUed-release  iron  prepara- 
tions. 

A.  E.  Staley  Manufacturing  Co..  Decatur,  IL 
83525-Ino6itol  (bulk). 

Council  for  Responsible  Nutrition.  Washing- 
ton, ex:  30036— Reference  bibliographies 
for  ascorbic  acid,  fat-soluble  vitamins, 
niacin  and  niacinamide,  vitamin  A  and  E: 
proposed  Ubeling  of  OTC  vitamin  and 
mineral  producu  to  be  used  for  the  pre- 
vention of  deficiencies. 

Eastman  Chemical  ProducU.  Inc.  Kings- 
port.  TN  37863— Supplemental  submission 
of  data  and  views  of  vitamin  E. 

General  Mills  ChemlcaU.  Inc..  Minneapolis. 
MN  55435— Information  and  abstracu  of 
significant  literature  on  vitamin  E. 

Hoffman  LaRoche.  Inc.  NuUey.  NJ  07110— 
Absorption  of  vitamins,  ascorbic  acid, 
blotin.  niacin,  pantothenic  acid,  riboflavin, 
thiamine,  vitamin  A.  \itamln  B-6.  vitamin 
E:  supplemental  submissions  on  High  Vi- 
tamin Dose  Levels  In  man":  summary  data 
on  multivitamins:  critical  review  of  OTC 
Panel  addendum  to  vitamin  C  review, 
critical  review  of  vitamin  C  sodium  a.<(cor- 
bat«:  Sodium  warning  recommended  by 
the  OTC  VMH  Panel;  manufarturlng 
overages  of  vitamins  in  pharmaceutical 
products:  supplemental  submissions  on 
blotin  and  vitamin  E.  commenu  on  ascor- 
byl  pUmltate  and  vitamin  A. 

ICI  America,  Inc..  Wlmington.  DE  19899— 
Calcium  sulfate  as  a  source  of  calcium. 

J.  B.  Williams  Co..  Inc..  New  York.  NY 
10033— Statement  regarding  safety  of  self- 
administered  Iron  preparation*. 

Marlon-Laboratorlea.  Inc..  Kansas  City,  MO 
44137— DaU  supporting  the  safety  of 
oyster  shell  (OS-CAL);  presenUUon  to  the 
FDA  Advisory  Review  Panel  on  OTC  Vita- 
min, Mineral,  and  Hematlnic  drug  prod- 
ucU  on  OS-CAL  (oyster  shell). 

Merrell-Natlonal  Laboratoriea.  Cincinnati. 
OH  48319— CommenU  on  polyaorbate  30. 


Paul  A.  Buck.  Ph.D..  Ithaca.  NY  14850- 
PresenUtion  to  Panel  of  previously  nonre- 
vlewed  literature. 

Philadelphia  Dry  Yeast  Co..  Philadelphia, 
PA  19133— Deblttered  Brewers  Dry  Yeast. 

Ross  Laboratories.  Columbus.  OH  43316- 
Alpha  tocopheryl  polyethylene  glycol 
1.000  succinate:  proposed  product  for 
women  on  oral  contraceptives;  animal 
data  on  water-soluble  vitamin  E. 

Vltamlnerals  Inc..  Olendale,  CA  91201— Bio- 
flavonoids; data  and  views  on  vitamin  A, 
vitamin  D  and  iron  Indications,  lipotropic 
substances,  magnesium,  vitamins,  miner- 
als, and  hematinics. 

B.  LABXLSD  IMGREDIEim  COirTAINXD  III 

MAMcrnED  raoDOCTS  submht&d  to  thk  panel. 

AceroU 

Activated  ergosterol 

Alanine      ^  - 

Alcohol 

Alfalfa 

Algin 

p-Aminobenzolc  acid 

Apricot 

Arginlne 

Ascorbic  acid  (vitamin  C) 

Aspartic  acid 

Beet  greens 

Betaine 

Blotin 

Black  currants 

Bone  meal 

Brewer's  yeast 

Buckwheat 

Butyl  paraben 

Cabbage 

Calcium 

Calcium  ascorbate 

Calcium  carbonate 

Calcium  caselnate 

Calcium  citrate 

Calcium  fluoride 

Calcium  glublonate 

Calcium  lodate 

Calcium  lactate 

Calcium  pantothenate 

Calcium  phosphate  dibasic  anhydrous 

Calcium  phytate 

Calcium  sulfate 

Carrot  powder 

Chaparral 

Chlorophyll 

Chlorophyllins 

Cholecalclferof  (vitamin  D-3) 

Choline 

Choline  bltartrate 

Choline  citrate 

Citrus  blofUvonoids 

Cobalamln  concentrate 

Cod  liver  oU 

Comfrey  root 

Copper 

Copper  gluconate 

Copper  oxide 

Copper  sulfate 

Com  oil 

Cyanocobalamln  (vitamin  B-12) 

Cystine 

Dandelion  greens 

Date  powder 

Desiccated  liver 

Dexpanthenol 

DIoctyl  sodium  sulfosuoctnate 

Dolomite 

DuUe 

Duodenal  Bubstanoe 

Edible  bone  phosphate 

Egg  albumin 

EggsheU 

Cff  yolk 
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Ergocalclferol  (vitamin  D-2) 

Extract  of  ox  bile 

Ferric  anunonium  citrate 

Ferric  phosphate 

Ferric  pyrophosphate 

Ferroglycine  sulfate  complex 

Ferrous  carbonate  stabilized 

Ferrous  fumarate 

Ferrous  gluconate 

Ferrous  sulfate,  dried 

Fish  liver  oU 

Folic  acid 

Formic  acid 

Gelatin 

Glutamic  add 

Glycine 

Green  buckwheat 

Green  pepper  powder 

Heprofrax  (liver  fractions  A  and  2) 

Hesperidln 

Hesperidin  complex 

Histldlne 

Inositol 

Iodine 

Iron 

Irradiated  ergosterol 

Isoleuclne 

Kelp 

Lactose 

Lecithin 

Lemon  bioflavonoid  complex 

Lemon  grass  oil 

Lettuce 

Leucine 

Linoleic  acid 

Llnolenic  acid 

Liver  fraction  1 

Liver  fraction.  Insoluble 

Liver  preparations 

Liver  substance 

Liver  substance  concentrate 

1-Lyslne  monohydrcxhloride 
Ly^e 

Magn^iura 

Magnesium-aluminum  hydroxide 

Magnesium  carbonate 

Magnesium  chloride 

Magnesium  hydroxide 

Magnesium  oxide 

Magnesium  silicate 

Magnesium  sulfate 

Magnesium  trisili<»te 

Malt  extract 

Manganese 

Manganese  chloride 

Manganese  gluconate 

Manganese  oxide 

Methionine 

Mixed  blofUvonoids 

Molasses 

Niacin 

Niacinamide 

Niacinamide  ascorbate 

Nicotinic  acid 

Oyster  shell 

Pancreatln 

Panthenol 

Pantothenic  acid 

d-Pantothenyl  alcohol 

Papain 

Papaya 

Parsley 

Peas 

Pectin 

Pepsin 

Phenylalanine 

Phosphonu 

Phytonadione  i 

Poiysorbate 

Polysorbate  30 

Potassium 

Potassium  gluconate 


16129 

Potassium  iodide 

Potassium  sulfate  "^ 

Proline 

Protein  hydrolysate 
Prune  concentrate 

Pyridoxlne  hydrochloride  (vitamin  B-4) 
Red  bone  marrow 
Riboflavin 

Riboflavin-S-phosphate  s(xUum 
Rice  bran 

Rice  oil.  cold  pressed 
Rice  polishings 
Rose  hips  powder 
Rutin 

Safflower'oil 
Serine 
Silica 
SUlcon 

Sodlimi  ascorbate 
Sodium  benzoate 
Sodium  saccharin 
Sorbitol 
Soya  lecithin 
Soy  flower 
Soy  oil,  eold  pressed 
Spinach  powder 
Sucrose 
Sulfur 
Thiamine 

Thiamine  hydrochloride 
Thiamine  mononitrate 
Threonine 
TillandsU 

dZ-alpha-Tocopheryl  acetate 
d/alpha-Tocopheryl  acid  succinate 
alpha-Tocopheryl      polyethylene      glycol 
1000  succinate 
Torula  food  yeast 

Torula  yeast 

Tricholine  citrate 

Tryptophan 

Turnip  greens 

Tyrosine 

Unsaturated  fatty  acids  (vitamin  F> 

Valine 

VanilU 

Vitamin  A 

Vitamin  A  acetate 

Vitamin  A  palmitate 

Vitamin  B-4 

Vitamin  B-12 

Vitamin  C 

Vitamin  D 

Vitamin  E 

Vitamin  K 

Watercress 

Wheat  germ 

Wheat  germ  oil 

Wild  cherry  concentrate 

Yeast 

Zinc 

Zinc  gluconate 

Zinc  lactate 

Zinc  oxide 

Zinc  sulfate 

The  following  ingredients  have  been 
reviewed  in  addition  to  the  tubmitted 
data: 

Ascorbyl  palmitate 

Calcium  gluconate 

Choline  chloride 

Ferric  ammonium  phosphate 

Ferric  citrate 

Ferric  sulfate 

Ferric  versetute 

Ferrochollnate  (ferric  choline  isodtrate) 

Ferrous  citrate 

Ferrous  glutamate 

Ferrous  lactate 

Ferroiu  succinate 

Ferrous  tartrate 
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nuorlde  (aodlum  fluoride) 

Fotedn 

Macnealum  gluconau 

PhjrUoquinonc 

PotMKlum  chJofida 

Rctlnol 

Silicon  dioxide  (silica,  silicon) 

alphji- Tocopherol 

alpha-Tocopheryl  aceUte 

alpha- Tocopheryl  add  succinate 

Vitamin  K-l 

Zinc  carbonate 

Zinc  chloride 

2Unc  hydroxide 

Zinc  oxalate 

Zinc  phytate 

Zinc  sulfide 

c.  cx-ASsmcATioi*  or  ufcajsixirTS. 

1.  Active  ingredients.  The  following 
Ingredients  were  submitted  for  Panel 
i-evlew  and  have  been  clanlfled  into 
groups  identified  below  according  to 
the  vitamin  or  mineral  which  theae  In- 
gredients are  intended  to  provide. 

TTrAmHs 

Vitamin  C 
Ascorbic  acid 

Ascorbyl  palmltate 

Calcium  aacorbate 

Niacinamide  aacorbate 

Sodium  ucorbate 
Blotln 

Blotln 
Choline 

Choline  bltartrate 

Choline  chloride 

Choline  citrate  (trIchoUne  dtrate) 
Vitamins- 12 

Cyanocobalamln 
Folacln 

Folic  acid 
Niacin 

Niacin  (nicotinic  acid) 

Niacinamide 

Niacinamide  aacorbate 
Pantothenic  acid 

Calcium  pantothenate 

Dexpanthenol     (d-pantothenyl     alcohol. 
panthenol) 

Pantothenic  acid 
Vitamin  B-6 

Pyridoxlne  hydrochloride 
Riboflavin 

Riboflavin 

Rlboflavin-5-phosphate  sodium 
Thiamine 

Thiamine  hydrochloride 

Thiamine  mononitrate 
Vitamin  A 

Vitamin  A  (reUnol) 

Vitamin  A  acetate 

Vitamin  A  palmiUte 
Vitamin  D 

Cholecalciferol  (vitamin  D-3) 

Ergocalciferol  (activated  ergosterol.  Irradi- 
ated ergosterol.  and  vitamin  D-2) 
Vitamin  E 

Tocophersolan  (alpha-tocopheryl  polyeth- 
ylene glycol  1.000  succinate) 

apha-Tocopheryl    aceUte    (df-alpha-toco- 
pheryl  acetate) 

alpha-Tocopheryl  acid  succiiuCte  (cU-alpha- 
tocopheryl  acid  succinate) 

Vitamin  E  (alpha-tocopherol) 
Vitamin  K 

Phytonadione  (phylloqulnooe,  vitamin  K- 
i> 
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Caldum 

Caldura  casetnat* 

Calcium  citrate 

Calcium  glubkmate 

Calcium  gluconate 

Calcium  lactate 

Calcium  phosphate  dibasic  (calcium  phos- 
phate dibasic  anhydrous) 

Calcium  sulfate 

Preclpiuted  calcium  carbonate  (calcium 
carbonate) 
Copper 

Cuprlc  gluconate  (copper  gluconate) 

Cuprlc  oxide  (copper  oxide) 

Cuprlc  sulfate  (copper  sulfate)    w 
Fluoride 

Calcium  fluoride 

Sodium  fluoride 
Iodine 

Calcium  lodate 

Potassium  Iodide 
Iron 

Ferric  ammonium  citrate 

Ferric  ammonium  phosphate 

Ferric  citrate 

Ferric  phosphate 

Ferric  pyrophosphate 

Ferric  sulfate 

Ferric  versenate 

Perrochollnate  (ferric  choline  tsocltrate) 

Ferrohlyclne  sulfate  ( f erroglydne  sulfate 
complex ) 

Ferrous  carbonate  (ferrous  carbonate  tta- 
billzed) 

Ferrous  citrate 

Ferrous  fumarate 

Ferrous  glutamate 

Ferrous  gluconate 

Ferrous  lactate 

Ferrous  succinate 

Ferrous  sulfate,  dried 

Ferrous  tartrate 
llasniiesium 

llacnesium  carbonate 

Macnesium  chloride 

Magnesium  gluconate 

liagnesium  hydroxide 

llacnesium  oxide 
ium  silicate 
dum  sulfate 

Macnesium  trtsUlcate 
Mancanese 

Mancanese  chloride 

Mancanese  gluconate 

Manganous  oxide  (manganese  oxide) 
Phosphorus 

Calcium  phosphate  dibasic  (calcium  phos- 
phate dibasic  anhydrous) 
Potassium 

Potassium  chloride 

PotaMlum  gluconate 

Potassium  sulfate 
Zinc 

Zinc  cart)onate 

2Unc  chloride 

Zinc  gluconate 

Zinc  hydroxide 

Zinc  lactate 

Zinc  oxalate 

Zinc  oxide 

Zinc  phytate 

Zinc  sulfate 

Zinc  sulfide 

2.  Inactive  ingredients.  The  Panel 
has  classified  the  following  submitted 
ingredients  as  pharmaceutical  necessi- 
ties only. 

Alcohol 
Butyl  paraben 
Com  oU 


Formic  add 

Oelatln 

Lactose 

Lecithin 

Pectin 

Polysorbate 

Polysorbate  20 

Safflower  oil 

aoicon  dioxide  (silica,  silicon) 

Sodium  t>enzoate 

Sodium  saccharin 

Sotbttoi 

807a  lecithin 

Soy  oil.  cold  pressed 

Sucrose 

Vanilla 

Wild  cherry  concentrate 

3.  Miscellaneous  ingredimts.  The 
following  list  of  ingredients  Includes 
natural  sources  of  vitamins  and  miner- 
als. Some  of  these  Ingredients  may 
have  other  therapeutic  effects  (e.g., 
antacids,  enzymes,  amino  adds)  which 
do  not  contribute  to  the  effectiveness 
of  vitamins  and  minerals  in  treating 
vitamin  or  mineral  deficiencies.  These 
Ingredients  have  been  used  In  the  past 
M  sources  for  the  vitamins  and  miner- 
als discussed  in  this  document:  howev- 
er, the  Panel  concludes  that  these  in- 
gredients and/or  sources  are  not  ap- 
propriate for  OTC  drug  use.  It  is  Irra- 
tional that  any  of  the  following  ingre- 
dients be  Included  in  OTC  vitamin  and 
mineral  drug  products  as  sources  of  vi- 
tamin or  mineral  drugs  because  they 
are  not  Itnown  to  add  to  the  effective- 
ness or  safety  of  the  preparation.  For 
example,  magnesium-altmilnum  hy- 
droxide has  been  used  as  an  antacid. 
Betalne  hydrochloride  and  glutamic 
acid  hydrochloride  are  claimed  to  be 
acidifying  agents.  However,  dioctyl 
sodium  sulfosuccinate  has  been  re- 
viewed by  another  OTC  Advisory 
Review  Panel  elsewhere  as  a  fecal  soft- 
ener and  mild  laxative  but  may  be  ra- 
tional when  in  combination  with  iron. 
If  testing  recommended  elsehwere  in 
this  document  confirms  claims  of  de- 
creased side  effects.  The  use  of  the 
above  ingredients  as  separate  drugs 
properly  belongs  to  the  review  of 
other  PDA  Advisory  Review  Panels. 
The  same  restriction  applies  to  the  ad- 
dition of  what  are  supposed  to  be  di- 
gestive aids,  e.g..  duodenal  substance, 
extract  of  ox  bile,  pancreating.  papain, 
papaya,  and  pepsin,  to  OTC  vitamin- 
mineral  preparations.  There  Is  no  jus- 
tification for  the  addition  of  amino 
acids  or  peptides  such  as  histidine, 
lysine,  methionine,  or  protein  hydroly- 
sates  in  OTC  vitamin  and  mineral 
preparations,  as  these  compounds 
malce  no  significant  contribution  to 
the  vitamin  or  mineral  content  or  uti- 
lization of  these  products. 

Finally,  the  submissions  to  the  Panel 
include  ingredients  of  no  established 
nutritional  or  therapeutic  value  which 
are  not  sources  of  the  vitamins  or  min- 
erals approved  for  these  combinations. 
The  Panel  recognizes  no  additional  nu- 
tritional or  other  benefits  from  the  ad- 


dition of  these  compounds  to  vitamin 
and  mineral  preparations  and  there- 
fore recommends  that  their  addition 
not  be  allowed.  Included  in  this  group 
are  such  (impounds  as  bucliwheat.  he- 
speridln,  inositol,  lecithin,  bioflavon- 
oids, p-aminobenzoic  acid,  rutin,  and 
sulfur. 

Acerola 
Alanine 
Alfalfa 
Alcln 

p-Amlnobenzoic  add 
Apricot 
Arginlne 
Aspartic  acid 
Beet  creens 
Betalne 
Blade  currants 
Bone  meal 
Brewers'  yeast 
Buckwheat 
Cabbsce 
Caldum  phytate 
Carrot  powder 
Chaparral 
Chlorophyll 
Chlorophylltns 
Citrus  bioflavonoids 
Cobalamln  concentrate 
Cod  liver  oil 
Comfrey  root 
Cystine 

Dandelion  greens 
Date  powder 
Destccated  liver 
DIoetjrl  sodium  sulfoeuccinate 
Dolomite 
Dulse 

Duodenal  substance 
Edible  bone  phosphate 
Egg  albumin 
EcK  shell 
Egg  yolk 

Extract  of  ox  bile 
Pish  liver  oil 
Glutamic  acid 
Glycine 

Green  buckwheat 
Green  pepper  powder 
Hesperidin 
Hesperidin  complex 
BisUdlne 
Inositol 
Isoleudne 
Kelp 
Ledthin 

Lemon  bioflavonoid  complex 
Lemon  grass  oil 
;  Lettuce 
Leucine 
Llpoleic  add 
Linolenic  acid 
Liver  fraction 
Liver  fraction,  insoluble 
Liver  fractions  A  and  2 
Liver  preparations 
Liver  substance 
Liver  substance  concentrate 
i -Lysine  monohydrochloride 
Lysine 

Bdacnesium-aluminum  hydroxide 
Malt  extract 
Methionine 

Mixed  bioflavonoids  ; 

Molasses 
Oyster  shell 
Pancreattn 
Papain 
Papaya 
Parsley 
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Peas 

Pepsin 

Phenylalanine 

Proline 

Protein  hydrolyaate 

Prime  concentrate 

Red  t>one  marrow 

Rice  bran 

Rice  oil.  cold  pressed 

Rice  poUshlngs 

Rose  hips  powder 

Rutin 

Serine 

Soy  flower 

Spinach  powder 

Sulfur 

Threonine 

Tlllandsia 

Torula  food  yeast 

Torula  yeast 

Tryptophan 

Turnip  creens 

Tyrosine 

Unsaturated  fatty  adds  (vitamin  F) 

Valine 

Watercress 

Wheat  germ 

Wheat  germ  oil 

Yeast 

O.  KETiatEIfCED  OTC  VOLXTMI  SUBMISSIONS 

All  "OTC  Volumes"  cited  through- 
out this  document  refer  to  the  submis- 
sions made  by  interested  persons  pur- 
suant to  the  call  for  data  notice  pub- 
lished in  the  Federal  Rbcistes  of  Oc- 
tober 15,  1973  (38  PR  28581).  The  vol- 
umes will  be  put  on  public  display 
after  April  16,  1979,  In  the  office  of 
the  Hearing  Clerlt.  Pood  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  Fishers 
Lane.  Rockvllle,  MD  20857. 

II.  General  Statements  and 
Recommendations  ; 

a.  historical  framework  and 
rationale 

1.  Background-  No  comprehensive 
review  of  OTC  drugs  has  previously 
been  carried  out  by  FDA  and  no  de- 
tailed review  of  OTC  vitamin  and  min- 
eral drug  products  has  been  undertalt- 
en.  Vitamin  and  mineral  products  first 
came  under  the  provisions  of  the  F(x>d 
and  Drugs  Act  of  1906,  with  subse- 
quent major  modifications  of  the  act 
by  Congress  in  1912.  1938.  1951,  and 
1962. 

The  initial  effort  by  Congress  to 
exert  some  control  over  the  marlieting 
of  foods  and  drugs  was  embodied  in 
the  Food  and  Drugs  Act  of  1906. 
Under  this  law,  drugs  marlteted  in  in- 
terstate commerce  were  required  to 
meet  their  professed  minimal  stand- 
ards of  strength,  quality,  and  purity. 
This  act  was  largely  designed  to  pre- 
vent adulteration  of  foods  and  drugs 
and  was  not  directed  at  the  effective- 
ness or  safety  of  the  ingredients  them- 
selves. 

In  1912  Congress  passed  the  Sherley 
Amendment  to  the  1906  Act  which  de- 
fined a  drug  as  raisbranded  if  It  Includ- 
ed false  and  fraudulent  claims. 
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In  1938  a  comprehensive  Federal 
Food,  Drug,  and  Cosmetic  Act  was 
paased  with  "new  drug"  provisions 
which  required  premarket  clearance, 
Le..  new  drugs  which  were  not  general- 
ly recognized  as  safe  had  to  be  shown 
to  be  safe  through  an  approved  new 
drug  application  (NDA)  prior  to  mar- 
keting. "Old"  drugs.  Including  vita- 
mins, which  were  considered  safe  prior 
to  1938,  were  permitted  to  continue  on 
the  market  without  further  review. 
However,  FDA  maintained  the  author- 
ity to  review  these  old  drugs  If  possible 
safety  concerns  became  apparent.  In 
1951,  the  Durham -Humphrey  Amend- 
ment to  the  Federal  Food.  Dnig,  and 
Cosmetic  Act  was  passed.  This  act  for- 
mally differentiated  between  prescrip- 
tion and  OTC  drugs.  It  provided  that  a 
drug  be  sold  OTC  if  it  Is  safe  and  If 
adequate  directions  for  use  can  be 
written  which  are  readily  discernible 
by  a  layman  so  that  a  professional's 
advice  is  not  required  for  administra- 
tion or  use  of  the  drug. 

In  1962  Congress  passed  the*  Ke- 
fauver-Harrls  Bill  requiring  that  all 
"new  drugs,"  both  prescription  and 
OTC.  be  proven  effective  as  well  as 
safe  before  marketing.  The  amend- 
ment required  an  effectiveness  review 
for  all  new  drug  products  which  had 
been  approved  for  safety  between  the 
1938  Act  and  the  1962  Amendment.  In 
1966  FDA  contracted  with  the  Nation- 
al Academy  of  Sciences,  National  Re- 
search CoimcU  (NAS/NRC)  for  an  ex- 
tensive review  of  4,000  drugs  which 
had  NDA's  approved  between  1938  and 
1962.  Some  500  of  these  drugs  were 
OTC  products,  and  several  of  them 
were  vitamin  and/or  mineral  prepara- 
tions. Most  OTC  vitamins  and  miner- 
als, however,  were  marketed  without 
the  submission  of  proof  of  safety  or  ef- 
fectiveness to  FDA.  Thus,  the  current 
OTC  dnig  review  of  vitamins  and  min- 
erals Is  really  thp  first  time  that  PDA 
has  systematically  reviewed.  In  rela- 
tion to  the  drug  provisions  of  the  Fed- 
eral Food,  Drug,  and  (Cosmetic  Act,  vi- 
tamins and  minerals  for  safety  and  ef- 
feetiveness  and  for  the  appropriate- 
ness of  labeled  claims  for  OTC  drug 
use. 

2.  Dietary  supplement  use  of  vita- 
mins and  minerals  as  compared  to 
OTC  drug  use  of  vitamins  and  miner- 
als. The  Panel  accepted  the  terms  of 
the  Federal  Pood,  Drug,  and  Cosmetic 
Act  in  which  products  are  considered 
drugs  if  intended  for  use  In  the  diag- 
nosis, cure,  mitigation,  treatment,  or 
prevention  of  disease  (21  n.S.C.  321). 
The  Panel  therefore  concludes  that 
representation  of  a  vitamine  or  miner- 
al preparation  for  use  in  the  "preven- 
tion" or  for  the  "treatment"  of  a  vIU- 
min  or  mineral  deficiency  is  clearly  a 
representation  for  therapeutic  usage, 
and  that  such  a  preparation  should  be 
subject  to  this  document  and  regulat- 
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ed  a«  a  drug,  not  as  a  dietary  supple- 
ment. 

A  dietary  supplement  of  a  vitamin  or 
mineral  is  a  food  intended  (i.e.,  pur- 
ported or  represented)  to  supplement 
a  diet  by  increasing  the  total  dietary 
Intake  of  one  or  more  essential  vita- 
mins or  minerals.  The  Panel  estab- 
lished the  philosophy  that  a  vitamin 
or  mineral  active  ingredient  becomes 
an  ore  driig  when  that  vitamin  or 
mineral  is  used  to  overcome  a  probable 
deficit  in  the  diet  (i.e.,  to  prevent  the 
imminent  development  of  a  disease 
condition  or  for  treatment  of  a  vita- 
min- or  mineral-deficiency  disease). 
The  Panel  concluded  that  the  need  for 
such  prevention  or  treatment  should 
be  determined  by  a  physician. 

Although  a  balanced  diet  provides 
adequate  amounts  of  essential  nutri- 
ents, some  Individuals  may  not  be  re- 
ceiving a  balanced  diet  for  various  rea- 
sons and  may  wish  to  supplement 
their  diet.  Dietary  supplements  of  vi- 
tamins and  minerals  are  marketed  for 
this  purpose  and  are  regulated  as 
"foods  for  special  dietary  use."  as  dis- 
tinguished from  OTC  drug  use.  Di- 
etary supplements  are  regulated  by  a 
separate  set  of  regulations  which  were 
originally  promulgated  in  1941  and  are 
clearly  outside  the  purview  of  this 
Panel.  Efforts  to  amend  the  regula- 
tions have  been  ongoing  since  1962 
and  were  the  subject  of  hearings  from 
1966  to  1970.  and  finally  ciilmlnated  in 
the  publication  of  final  regulations  in 
1973— the  same  year  this  Panel  held 
its  first  meeting.  The  1973  dietary  sup- 
plement regulations  were  pertinent  to 
the  activities  of  this  Panel  in  that  an 
"upper  limit"  on  the  quantity  of  vita- 
mins and  minerals  in  a  dietary  supple- 
ment was  established  (150  percent  of 
the  U.S.  RDA.  in  most  Instances). 
Products  containing  vitamins  and  min- 
erals In  excess  of  the  upper  limit,  as 
well  as  those  making  drug  claims,  were 
to  be  regulated  as  drugs  and  therefore 
were  subject  to  this  Panel's  review. 
Due  to  Judicial  and  legislative  develop- 
ments, the  1973  dietary  supplement 
regulations  were  never  enforced.  New 
regulations  were  published  In  the  Fed- 
eral Registeh  of  October  19.  1976  (41 
FR  46156).  and  were  to  take  effect  in 
January  1978.  Subsequently,  the  effec- 
tive date  was  extended  to  July  1.  1979. 
These  regulations  established  "lower 
limits"  (50  percent  of  the  U.S.  RDA.  in 
most  instances)  for  the  quantity  of  vi- 
tamins and  minerals  Included  In  di- 
etary supplements.  Products  intended 
for  use  by  children  or  by  pregnant  or 
lactatlng  women  had  to  conform  to  a 
"standard  of  identify"  specifying 
which  nutrients  must  k>e  included  and 
the  quantity  of  each  that  must  be 
present.  Products  intended  for  adults 
other  than  pregnant  or  lactatlng 
women  were  not  covered  by  the  Octo- 
ber 19,  1976  standard  of  identity,  and 


there  were  no  upper  limits  on  the 
quantity  of  vitamins  and  minerals  in 
such  products  except  when  safety 
limits  are  established  by  regulation, 
e.g.,  as  in  the  case  of  food  additive  reg- 
ulations limiting  the  permissible  quan- 
tities of  folic  acid  and  iodine  which 
may  be  included  in  any  food  product, 
including  special  dietary  foods  such  as 
dietary  supplements.  On  February  16. 
1978.  these  regulations  were  vacated 
by  the  United  States  Court  of  Appeals 
for  the  Second  Circuit  (National  Nu- 
tritional Foods  Attn.  v.  Kennedy,  472 
F.  2d  377  (2d  Clr.  1978)).  They  must  be 
re-proposed  in  conformity  with  the 
Court's  instructions. 

Products  subject  to  the  dietary  sup- 
plement regulations  are  not  subject  to 
the  labeling  and  compositional  re- 
quirements recommended  In  this  docu- 
ment, which  is  addressed  to  OTC  vita- 
min and  mineral  drug  preparations  In- 
tended for  therapeutic  use.  However, 
the  Panel  emphasizes  that  observa- 
tions in  this  docimient  with  respect  to 
the  safety,  effectiveness,  and  appropri- 
ate labeling  of  vitamins  and  minerals 
may  be  relevant  to  dietary  supple- 
ments as  well  as  to  drug  usage. 

3.  Pretent  ttatut.  The  Panel  viewed 
its  charge  according  to  the  OTC  drug 
regulations  (21  C^  330.10)  to  review 
all  submitted  data  and  the  relevant 
scientific  literature  in  order  to  make 
recommendations  for  the  conditions 
under  which  vitamins  and  minerals 
could  be  marketed  for  safe  and  effec- 
tive OTC  use  with  appropriate  label- 
ing. Thus,  for  each  ingredient  re- 
viewed, a  determination  was  made  of 
the  conditions  under  which  a  vitamin 
or  mineral  could  be  used  in  the  pre- 
vention or  treatment  of  a  disease  or 
the  mitigation  of  symptoms.  In  addi- 
tion, it  was  necessary  to  identify  those 
situations  under  which  vitamins,  min- 
erals, or  combinations  of  vitamins  and 
minerals  could  be  safely  and  effective- 
ly used  as  OTC  drugs.  Thus,  for  a  vita- 
min or  mineral  ingredient  or  combina- 
tion of  vitamins  and  minerals  to  be 
considered  Category  I,  that  is  safe,  ef- 
fective, and  appropriately  labeled  for 
OTC  drug  use.  two  requisite  conditions 
had  to  t>e  satisfied:  (1)  Identification 
of  a  disease  or  condition  in  a  signifi- 
cant target  population  which  could  be 
safely  treated  or  prevented  by  the 
OTC  ingredient,  and  (2)  Instructions 
to  the  consumer  which  are  clear,  true, 
and  not  misleading. 

B.  LABEUItO  rOB  OTC  VITAMntS  AITD 
MUVSRALS 

After  review  of  all  submitted  claims 
and  after  evaluating  pertinent  litera- 
ture, the  Panel  concluded  that  the  ap- 
propriate use  for  vitamins  and  miner- 
als as  OTC  drug  products  was  for  the 
prevention  or  treatment  of  vitamin 
and  mineral  deficiencies.  Since  the 
identification     of     many     conditions 


which  predispose  to  nutritional  defi- 
ciency of  vitamins  and  minerals  and 
the  Identification  of  the  deficiencies 
require  the  professional  capabilities  of 
a  physician,  effective  instructions  to 
the  consumer  for  the  use  of  vitamins 
and  minerals  for  the  prevention  or 
treatment  of  vitamin  and  mineral  defi- 
ciency can  only  be  given  when  the 
need  for  such  prevention  and  treat- 
ment is  identified  by  a  physician. 
Therefore,  the  formula  which  has 
been  adopted  for  labeling  use.  In  the 
case  of  each  vitamin,  mineral,  or  com- 
bination, refers  to  the  use  of  vitamins 
and  minerals  for  prevention  or  treat- 
ment "when  the  need  for  such  therapy 
has  been  determined  by  a  physician." 
This  OTC  use  of  vitamins  and  miner- 
als Is  to  be  distinguished  clearly  from 
the  use  of  vitamins  and  minerals  by 
prescription.  When  vitamins  and  min- 
erals are  being  used  iii  doses  and  com- 
binations which  require  the  persistent 
and  continuing  supervision  of  a  physi- 
cian in  order  to  monitor  the  therapy 
for  its  safety  or  effectiveness,  such 
therapy  must  be  controlled  by  pre- 
scription. On  the  other  hand,  the  rec- 
onunendation  of  a  physician  for  OTC 
purchase  of  vitamins  and  minerals  im- 
plies that  the  patient  is  not  required 
to  see  the  physician  before  each  pur- 
chase of  vitamins  and  minerals.  Once 
the  need  for  prevention  or  treatment 
Is  identified.  It  Is  expected  that  such 
therapy  could  be  carried  out  safely 
and  effectively  on  the  basis  of  labeled 
directions. 

After  reviewing  all  the  claims  and 
the  date  submitted  and  in  keeping 
with  other  similar  restrictions  in  the 
OTC  drug  review,  the  Indications  for 
use  which  the  Panel  recommends  will 
constitute  an  exclusive  list  of  labeling 
claims.  Claims  of  special  effectiveness 
or  potency  (e.g..  stress,  high  or  super 
potency)  will  not  be  permitted.  In  ad- 
dition, symptoms  that  may  suggest  the 
presence  of  a  specific  vitamin  or  min- 
eral deficiency  may  not  be  listed, 
except  as  specifically  provided  In  these 
recommendations.  For  example,  weak- 
ness or  tiredness  may  under  certain 
rare  clrcimistances  be  symptoms  indic- 
ative of  vitamin  or  mineral  deficiency. 
However,  it  Is  not  safe  or  appropriate 
that  vitamins  or  minerals  be  taken  for 
weakness  or  tiredness  unless  the  cause 
of  these  symptoms  is  vitamin  or  min- 
eral deficiency.  The  P*anel  recognizes 
no  symptoms  of  vitamin  or  mineral  de- 
ficiency as  so  characteristic  that  they 
might  be  recognized  by  consumers  and 
safely  treated  under  customary  condi- 
tions of  labeling,  purchase,  and  use. 

The  Panel  recommends  that  FDA 
consider  labeling  in  its  totality.  Terms 
such  as  "stress."  "super  potency."  and 
"geriatric"  in  the  brand  name  are  im- 
plied claims  and  do  not  comply  with 
the  labeling  reconunendatlons  stated 
within  this  document. 


To  avoid  confusion,  a  vitamin  pres- 
ent In  a  product  must  be  identified  by 
its  established  name  as  used  within 
this  document  and  the  amount  pres- 
ent stated  in  terms  of  a  designated  ref- 
erence form  (equivalent).  Frequently, 
more  than  one  source  may  appropri- 
ately supply  the  active  principle  of  a 
particular  vitamin  or  mineral,  but 
equal  weights  of  different  sources  of 
vitamins  or  minerals  will  not  always 
supply  equal  amounts  of  biologic  activ- 
ity. For  example.  100  milligrams  (mg) 
of  vitamin  C  biologic  activity  is  sup- 
plied by  100  mg  of  Z,-ascorbic  acid,  but 
requires  112.5  mg  of  sodium  ascorbate 
for  the  same  effects.  Therefore,  a  con- 
sumer who  compares  products  may  l>e 
confused  if  the  vitamin  content  is 
listed  only  in  terms  of  the  amount  of 
the  contributing  ingredient  and  not  in 
terms  of  the  amount  required  to  pro- 
duce the  desired  biologic  response. 
When  appropriate,  the  name,  formula, 
and  molecular  weight  of  the  reference 
form  (equivalent)  are  given,  for  each 
vitamin. 

For  products  containing  minerals, 
each  mineral  is  best  described  in  the 
labeling  by  the  name  of  the  element, 
the  amount  present,  and  the  name  and 
amount  of  the  source  of  the  mineral, 
e.g..  150  mg  ferrous  sulfate  provides  30 
mg  elemental  iron. 

The  Panel  does  object  to  the  desig- 
nation of  a  product  as  "natural"  on  a 
label  since  this  may  imply  an  advan- 
tage which  the  Panel  rejects  as  unsup- 
ported by  evidence. 

The  Panel  also  recommends  that  all 
ingredients  used  for  formulation  be 
listed  in  the  labeling  so  that  the  con- 
sumer may  be  aware  of  all  ingredients, 
active  or  inactive.  This  is  particularly 
Important  in  view  of  those  occasional 
instances  of  an  allergic  or  idiosyncrat- 
ic response  of  some  individuals  to  in- 
gredients present  in  a  preparation. 

Some  vitamin-mineral  preparations 
contain  as  much  as,  or  more  than.  17 
percent  alcohoL  This  amount  of  alco- 
hol may  be  enough  to  encourage  abu- 
sive consumption  by  some  persons.  In 
persons  using  drugs  such  as  disul- 
firam.  acute  reactions  can  be  precipat- 
ed. 

C.  EVALUATION  OF  ETTBCTIVENESS 

In  the  view  of  the  Panel,  the  defini- 
tion of  effectiveness  of  vitamins  and 
minerals  as  drugs  has  three  major  ele- 
ments: (DA  disease  entity  or  condi- 
tion which  the  ingredient  is  capable  of 
preventing  or  treating:  (2)  a  dose  or 
dosage  range  which  can  be  expected  to 
achieve  the  desired  effect  on  the  basis 
of  instructions  on  the  labeling:  and  (3) 
assurance  that  the  form  and  the  dose 
in  which  the  vitamin  or  mineral  is  in- 
gested will  permit  absorption  and. 
therefore,  achieve  the  predicted  effect. 
This  latter  phenomenon  is  referred  to 


as  bioavailability.  (See  part  II.  para- 
graph D.l.  below— Bioavailability.) 

In  considering  the  effectiveness  of 
OTC  vitamins  and  minerals,  the  Panel 
had  to  clarify  several  Important  Issues: 
(1)  The  identification  of  target  popula- 
tions having  a  need  for  OTC  vitamins 
and  minerals.  (2)  the  questionable 
added  benefit  or  potential  hazard  to 
health  by  taking  higher  doses  of  a  vi- 
tamin or  mineral  when  lower  doses  are 
recognized  as  adequate,  (3)  the  deter- 
mination of  when  dosages  of  vitamins 
and  minerals  sold  OTC  are  appropri- 
ate, and  (4)  the  determination  of  when 
these  drugs  should  be  reserved  for  use 
by  prescription. 

The  Panel  recognizes  that  the  great- 
est need  for  prevention  and  treatment 
of  vitamin  and  mineral  deficiency  will 
be  found  largely  within  certain  groups 
in  the  population  with  special  nutri- 
tional and  metabolic  needs.  A  listing  of 
such  target  groups  includes,  for  exam- 
ple, persons  on  a  restricted  diet;  per- 
sons with  intestinal  disease  which  im- 
pairs normal  dietary  Intake  or  absorp- 
tion; those  individuals  with  kno\\Ti  in- 
/creased  requirements  for  vitamins  and 
minerals,  such  as  pregnant  and  lactat- 
lng women;  those  indivldusJs  at  in- 
creased risk  t)ecause  of  increased  blood 
loss,  e.g.,  iron  deficiency  in  women  of 
child-bearing  age;  and  individuals  who 
tend  to  neglect  the  adequate  Intake  of 
vitamins  and  minerals  and  in  addition 
have  impaired  metabolic  function,  e.g., 
alcoholics,  and  individuals  who  are 
taking  certain  drugs  which  either 
impair  the  absorption  of  vitamins  and 
minerals  from  the  diet  or  interfere 
with  their  normal  utilization  by  the 
body.  Individuals  in  the  above  target 
groups  are  at  greater  risk  of  vitamin 
and  mineral  depletion  than  the  gener- 
al population,  which  ordinarily  can 
maintain  adequate  vitamin  and  miner- 
al status  by  the  regular  use  of  a  bal- 
anced diet.  It  is  important  that  the 
needs  of  these  individuals  for  preven- 
tion or  treatment  be  identified  by  a 
physician.  In  addition,  the  physician's 
re\iew  of  the  problem  will  ensure  that 
a  vitamin  or  mineral  deficiency  which 
Is  attributable  to  abnormality  in  diet, 
intestinal  disease,  alcoholism,  or  in- 
creased requirements  will  not  be  treat- 
ed without  appropriate  diagnosis  and 
attention  to  the  underlying  cause. 

D.  ESTABUSHMENT  OF  ADEQUATE  DOSAGE 
UNITS  AND  SCHEOXTLES 

For  vitamins  and  minerals,  as  for 
other  therapeutic  agents,  effectiveness 
is  not  an  abstract  concept  but  is  oper- 
ational only  in  the  context  of  a  certain 
dosage  or  dosage  schedule.  A  vitamin 
or  mineral  ingredient  might  be  Judged 
to  be  appropriate  for  Category  I  when 
recommended  for  the  prevention  of  a 
vitamin  or  mineral  deficiency  or  rec- 
ommended for  prevention  and  treat- 
ment of  vitamin  or  mineral  deficiency. 


Only  when  a  vitamin  or  mineral  defi- 
ciency or  a  predisposing  condition 
occurs  In  man  in  significant  numbers 
and  the  deficiency  is  identified  by  a 
physician,  and  then  safely  treated  by 
OTC  medication,  are  Category  I  re- 
quirements fulfilled.  When  treatment 
of  deficiency  can  be  safely  and  effec- 
tively carried  out  only  under  the  spe- 
cific direction  and  monitoring  of  a 
physician,  then  such  therapy  requires 
the  use  of  prescription  vitamins  and 
minerals,  and  only  prevention  Is  recog- 
nized as  an  appropriate  Category  I 
definition  of  effectiveness  for  OTC 
use.  Such  is  the  case,  for  example,  in 
vitamin  B-12  deficiency,  where  oral  vi- 
tamin B-12  may  safely  prevent  the  de- 
pletion seen  in  the  presence  of  a  com- 
pletely vegetarian  diet.  On  the  other 
hand,  vitamin  B-12  deficiency  as  a 
manifest  clinical  syndrome  is  so  com- 
monly associated  with  absorption  ab- 
normalities as  to  require  parenteral 
therapy  or,  at  least,  direct  monitoring 
of  oral  therapy.  Therefore,  the  Panel 
concludes  that  the  use  of  vitamin  B-12 
sources  for  the  prevention  of  extrinsic 
or  dietary  deficiency  is  rational  but 
has  also  concluded  that  the  treatment 
of  vitamin  B-12  deficiency  is  not  ap- 
propriate for  OTC  drug  use.  (See  part 
III.  paragraph  A.4.  below— Vitamin  B- 
12.) 

Sometimes  an  essential  vitamin  or 
mineral  will  have  no  Category  I  use 
because  the  deficiency  state  only 
occurs  in  the  presence  of  severe  dis- 
ease or  with  other  drug  use.  In  these 
instances,  total  medical  management 
is  required.  Such  is  the  case  with  po- 
tassium deficiency,  for  example.  At 
times  the  margin  between  an  effective 
dose  and  a  toxic  dose  is  so  small  as  to 
require  specific  supervision  of  a  physi- 
cian. Such  is  also  the  case  for  the  min- 
eral Iodine.  In  these  Instances,  vitamin 
or  mineral  therapy  must  be  prescribed 
specifically  for  the  unique  problem  of 
the  individual  patient  and  safety  and 
effectiveness  monitored  by  a  physi- 
cian. 

When  a  vitamin  or  mineral  is  recom- 
mended for  prevention  or  treatment, 
the  dose  requirements  are  different 
for  these  two  purposes.  In  general,  a 
dose  range  is  recommended  for  each 
situation.  This  range  encompasses  a 
variety  of  doses  currently  in  safe  use. 
and  extends  from  a  minimum  effective 
dose  to  an  upper  dose  beyond  which 
no  greater  benefit  is  achieved  and  the 
benefltto-risk  ratio  diminishes.  The 
minimum  effective  dose  for  prevention 
is  arrived  at  on  the  basis  of  studies  in 
himian  subjects  of  all  ages  and  sexes. 
The  minimum  effective  dose  for  treat- 
ment is  based,  when  possible,  upon 
successful  quantitative  therapeutic 
studies  on  patients  with  vitamin  and/ 
or  mineral  deficiencies. 

At  times,  this  upper  rational  limit  is 
based  upon  known  limitations  in  intes- 
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tinal  absorption,  or  it  is  based  upon 
known  dangers  of  higher  doses,  and  at 
other  times  upon  the  concept  of  im- 
plied toxicity.  Studies  on  treating  defi- 
ciencies have  often  arbitrarily  used 
doses  of  vitamins  or  minerals  5  to  10 
times^  the  doses  required  to  prevent  de- 
ficiency. The  rationale  for  higher 
doses  of  vitamins  and  minerals  to 
treat,  as  compared  to  doses  needed  to 
prevent,  vitamin  and  mineral  deficien- 
cy is  based  on  the  observations  which 
show  that  the  higher  doses  more 
quicidy  saturate  depleted  body  stores 
and.  therefore,  may  be  expected  to  Ini- 
tiate a  faster  reversal  of  the  abnormal 
metabolic  processes  which  are  associ- 
ated with  vitamin  and  mineral  defi- 
ciency disease. 

The  Panel  has  sought  to  recommend 
dosage  levels  so  that  a  daily  dosage 
unit  can  generally  be  taken  to  achieve 
the  desired  effect.  The  P>anel  does  not 
object  to  the  mechanism  of  using  mul- 
tiple dosage  units  to  achieve  a  fully 
daily  dose.  It  is  understood,  however, 
that  a  single  dosage  unit  might  be  rec- 
ommended for  prevention  when  taken 
once  dally,  and  for  treatment  when 
taken  several  times  dally.  However.  In 
view  of  the  advertising  campaigns 
aimed  at  reinforcing  the  tendency  of 
consumers  to  take  a  single  dosage  unit 
of  a  vitamin  or  mineral  daily  and  the 
difficulty  encountered  in  adhering  to 
multidose  dally  schedules,  the  Panel 
does  not  consider  it  appropriate  for  a 
dally  preventive  dose  to  t>e  achieved  by 
multiple  dosage  units,  each  of  which  is 
below  the  minimum  recommended 
dose  for  prevention  of  vitamin  or  min- 
eral deficiency.  Instead,  tl^e  Panel  rec- 
ommends that  preventive  doses  when- 
ever possible  be  given  In  single  dally 
doeses  such  that  the  total  quantity  of 
a  vitamin  and/or  mineral  will  be 
within  the  dosage  range  recommended 
by  the  Panel. 

Bioavailability.  For  a  vitamin  or 
mineral  preparation  to  be  effective.  It 
must  be  bioavallable.  i.e..  it  must  be 
able  to  be  transported  through  the  in- 
testinal wall  in  order  to  enter  the 
blood  stream  for  circulation  to  the  tis- 
sues where  the  biologically  active  form 
of  the  vitamin  or  mineral  will  achieve 
the  desired  effect  of  alleviating  a  defi- 
ciency or  preventing  a  deficiency. 
Bioavailability  depends  not  only  on 
the  basic  chemical  characteristics  of 
the  vitamin  or  mineral  and  its  salts  or 
counterions.  but  also  on  the  dosage 
form  In  which  it  is  administered,  e.g.. 
tablet  or  liquid.  It  is  the  requirement 
of  this  Panel  that  all  products  which 
are  marketed  OTC.  whether  as  single 
ingredients  or  combination  products, 
be  In  a  form  so  that  all  active  ingredi- 
ents are  bioavallable  to  the  user.  How- 
ever, to  assure  that  this  will  be  so.  the 
current  level  of  technology  in  deter- 
mining the  absorption  of  vitamins  and 
minerals,   singly   or   in   combination. 


must  be  expanded.  We  consider  it  an 
Important  responsibility  of  FDA  to 
ensure  that  the  necessary  research  is 
done  to  form  the  basis  for  establishing 
specific  testing  requirements  for  an 
appropriate  degree  of  bioavailability 
of  all  active  ingredients  in  vitamin  and 
mineral  products.  In  the  Interim, 
where  bioavailability  data  indicate 
that  a  problem  exists,  requirements 
for  special  testing  have  been  included 
in  the  appropriate  Ingredient  state- 
ments In  this  document. 

K.  KVArOATIOH  OF  SATBTT 

The  considerations  of  paramount 
importance  in  the  safety  of  OTC  vita- 
min and  mineral  preparations  are  the 
intrinsic  safety  of  the  ingredient  or 
combination,  the  safety  of  OTC  use  of 
the  vitamin  and  mineral  and.  most  im- 
portant, the  concept  of  a  safe  dose 
range. 

Since  all  the  vitamins  and  minerals 
considered  by  the  Panel,  with  the  ex- 
ception of  choline,  are  nutrients  which 
are  essential  to  man.  the  Panel  readily 
accepts  the  intrinsic  safety  of  these 
compounds  at  the  recommended  dos- 
ages. Therefore,  safety  was  Judged 
largely  in  the  context  of  the  circiun- 
stances  and  dosage  under  which  the 
vitamin  or  mineral  Ls  taken.  As  noted 
above,  large  amounts  of  some  vitamins 
and  minerals  cannot  be  taken  safely  as 
OTC  drug  preparations  even  though 
their  use  under  the  direct  and  continu- 
ous care  of  a  physician  can  be  effec- 
tive. The  decision  regarding  the  quan- 
tity of  a  vit&mln  or  mineral  which  is 
unsafe  at  doses  atwve  the  maximum 
recommended  dose  may  be  based  upon 
vmwanted  side  effects  or  Implied  toxic- 
ity, i.e..  an  unsatisfactory  ratio  of  risk 
to  benefit  at  a  given  dose,  in  addition 
to  known  or  documented  toxic  effects. 
The  Panel  agrees  that  there  is  no  In- 
gested substance.  Including  water, 
which  is  altogether  safe  at  any  dose.  It 
is  therefore  rational  to  set  upper 
limits  of  a  recommended  dose  at  the 
point  where  there  Is  known  effective- 
ness and  minimal  relative  risk  of  toxic- 
ity. A  well-established  concept  In  phar- 
macology is  that  medication  should 
not  be  taken  in  doses  beyond  those 
needed  to  achieve  the  desired  effect, 
and  that  to  do  so  increases  the  risk  of 
unwanted  or  toxic  effects.  Each  Incre- 
ment of  the  dose  which  does  not  at 
the  same  time  increase  the  therapeu- 
tic effect  of  the  medication,  decreases 
the  therapeutic  ratio  (benefit  to  risk) 
and  therefore  Increases  the  risk  of  tox- 
icity. The  therapeutic  effects  of  vita- 
mins and  minerals  are  dose-related 
only  to  the  extent  that  they  replete 
and  saturate  the  body  tissues  to  pre- 
vent or  treat  deficiency  disease. 
Beyond  these  saturating  doses,  which 
have  been  taken.  In  general,  as  the 
upper  limits  of  the  recommended 
dosage,  some  vitamins  and  minerals 


may  be  stored  in  such  a  way  as  to  pro- 
duce abnormaJ  tissue  effects,  e.g..  vita- 
min A;  or  they  may  produce  undesira- 
ble metabolic  effects.  e.g..  vitamin  D: 
or  they  may  Interfere  with  the  physi- 
cian's ability  to  diagnose  other  medical 
conditions,  e.g.,  high  doses  of  folic  acid 
which  mask  the  diagnosis  of  perni- 
cious anemia  and  vitamin  B-I2  defl- 
ciency.  and  excessive  doses  of  ascorbic 
acid  which  may  Interfere  with  a  com- 
monly use  method  of  testing  for  uri- 
nary sugar  in  diabetics. 

To  the  concept  of  a  worsening  bene- 
fit-to-risk ratio  caused  by  doses 
beyond  those  of  known  therapeutic 
benefit  must  be  added  the  danger  of 
delayed  appearance  of  toxic  symp- 
toms. The  toxic  effects  of  excessive 
doses  of  vitamins  and  minerals  can  be 
divided  roughly  Into  two  different 
types  of  syndromes.  One  is  the  acute 
toxic  reaction  which  usually  occiirs  in 
the  presence  of  an  excessive  vitamin 
or  mineral  Intake  over  a  short  period 
of  time.  Such  acute  Intoxication  Is  well 
described  for  vitamin  A  and  for  most 
of  the  known  minerals  taken  In  great 
excess.  Second,  there  is  a  more  chronic 
or  delayed  toxic  reaction  which  occurs 
due  to  excessive  Intake  over  a  long 
period  of  time.  Thus,  in  the  case  of  vi- 
tamin A  toxicity,  it  is  possible  that  the 
patient  may  continue  to  ingest  exces- 
sive doses  of  vitamin  A  without  unto- 
ward symptoms  or  recognized  side  ef- 
fects until  such  time  as  the  vitamin 
has  been  stored  in  the  liver  to  such 
excess  that^  the  liver  Is  damaged  and 
scarring  anci  cirrhosis  occur.  A  similar 
effect  of  excessive  doses  of  nicotinic 
acid  and  even  nicotinamide  with  the 
delayed  development  of  liver  toxicity 
has  been  reported  and  emphasis  the 
contention  of  the  Panel  that  even 
water-soluble  vitamins  such  as  nicotin- 
ic acid  or  nicotinamide  may  produce 
toxic  effects  which  may  be  recognized 
only  after  significant  tissue  damage 
has  occurred.  Although  far  less  well 
documented  as  a  toxic  agent,  vitamin 
C.  or  ascorbic  acid.  Is  known  to  pro- 
duce Increments  in  the  urinary  excre- 
tion of  oxalate  when  taken  In  1,000  mg 
or  greater  daily  doses  (Ref.  1).  Such 
increases  have  not  been  shown  clearly 
to  result  in  an  increased  incidence  of 
oxalate  kidney  stones.  However,  when 
the  theoretical  benefits  of  increasing 
vltmaln  C  dasage  t>eyond  luiown  nutri- 
tional t)enefit  are  matched  against  the 
theoretical  dangers  of  enhancing  this 
metabolic  side  reaction,  the  Panel  has 
chosen  a  safe  position  of  identifying  a 
maximum  dose  at  which  all  scientifi- 
cally recognized  therapeutic  effects 
can  be  achieved  with  a  mintmnnr  risk 
of  unwanted  effects. 

There  are  claims  that  some  individ- 
uals in  the  population  require  doses  of 
vitamins  for  maximal  health  which 
are  10.  50,  or  even  100  times  the  doses 
which  are  recognized  as  needed  for  nu- 


tritional reasons.  The  Food  and  Nutri- 
tion Board  of  the  National  Academy 
of  Sciences  (Ref.  2)  has  stated.  "We 
are  aware  of  no  convincing  evlden<«  of 
imique  health  benefits  accruing  from 
consimiptlon  of  a  large  excess  of  any 
one  nutrient."  Claims  for  the  effec- 
tiveness of  high  doses  of  vitamins  for 
the  treatment  of  psychiatric  and  other 
medical  disorders  have  been  Justified 
by  some  on  the  basis  of  uncontrolled 
studies  of  a  few  practitioners  and  a 
theoretical  concept  called  orthomble- 
cular  psychiatry.  When  such  claims 
have  l>een  scientifically  tested  by  con- 
trolled studies  which  avoid  placebo 
bias,  they  have  regularly  been  dis- 
proved: these  claims  have  not  been  re- 
producible in  the  hands  of  other  than 
the  original  proponents.  The  claims 
made  for  mega-dose  therapy  are  un- 
derstandably attractive  to  individuals 
seeking  symptomatic  relief  or  recovery 
from  conditions  with  no  known  cure. 
At  the  present  time,  however,  there  is 
no  scientific  doctmientatlon  for  the  ra- 
tional use  of  mega-quant  Itles  of  vita- 
mins except  for  those  rare  individuals 
with  a  specific  genetic  defect.  Until  we 
have  obtained  adequate  evidence  of 
the  safety  of  large  doses  of  vitamins 
taken  for  long  periods  of  time  or  the 
docimientation  that  high  doses  of  vita- 
mins do  have  a  special  health  t>enefit 
which  Justifies  a  worse  rtsk-to-beneflt 
ratio,  the  Panel  has  chosen  not  to  ven- 
ture beyond  a  recommended  dose 
range  which  accomplishes  the  thera- 
peutic goals  set  out  on  the  label. 

Another  factor  which  enters  into  the 
decisions  to  establish  an  upper  dose 
limit  for  vitamins  or  minerals  is  the 
theoretical  principle  of  systemic  condi- 
tioning. This  Is  based  on  observations 
which  indicate  that  in  the  presence  of 
large  doses  of  a  vitamin  or  mineral, 
certain  metabolic  responses  occtu- 
which  condition  or  adapt  the  body  to 
such  large  doses.  If  these  large  doses 
are  stopped  abruptly  for  one  reason  or 
another,  the  body,  conditioned  to  such 
large  doses,  may  for  a  short  period  of 
time  react  as  if  the  tissue  is  depleted 
even  though  the  Intake  Is  adequate  for 
normal  requirements  at  that  point. 
Shortly  thereafter  the  metabolic  ma- 
chinery of  the  body  adjusts  to  the  new 
dose  of  vitamin  or  mineral  and  normal 
functioning  is  restored.  The  evidence 
that  such  systemic  conditioning  occurs 
Is  still  very  preliminary.  Scurvy  has 
been  observed  in  an  individual  ingest- 
ing 10  to  15  grams  (g)  ascorbic  acid 
daily  when  the  vitamin  was  abruptly 
discontinued.  Symptoms  abated  after 
vitamin  C  ther«)y  (Ref.  3).  Such  a  re- 
adjustment In  metabolic  responsive- 
ness may  be  particularly  Important  in 
the  case  of  pregnancy.  Excessive  doses 
of  a  vitamin  taken  by  the  pregnant 
woman  may  pass  the  placenta  and 
adat>t  the  fetal  tissues  to  a  high  and 
excessive  vitamin  environment.  When 


the  infant  is  delivered  and  must  adjust 
to  normal  Intakes  of  a  vitamin,  a  tem- 
porary deficiency  syndrome  may  theo- 
retl(»lly  ensue.  A  syndrome  of  vitamin 
B-d  deficiency  In  a  newborn  infant  has 
been  reported  in  one  instance  when  a 
pregnant  woman  was  taking  large 
doses  of  vitamin  B-6  dvuing  the  third 
trimester  cf  pregnancy.  No  cause-and- 
effect  relationship  has  been  proven. 
Also  In  the  case  of  vitamin  B-6.  there 
have  been  cases  reported  in  which  the 
cessatien  of  high-dose  vitamin  B-6 
therapy  to  pregnant  women  or  women 
on  birth  control  pills  has  been  fol- 
lowed by  sharp  exacerbation  of  symp- 
toms of  depression  which  necessitated 
reinstitutlon  of  high-dose  vitamin  B-« 
therapy  (Ref.  4). 

The  Panel  recognizes  that  there  is 
controversy  regarding  the  applicabil- 
ity of  a  recommended  dose  or  even  a 
recommended  dosage  range  to  a  het- 
erogeneous population.  Therefore,  the 
Panel  has  selected  an  upper  dose  limit 
which  would  satisfy  the  requirements 
of  the  target  populations  for  which 
the  treatment  is  recommended  The 
Panel  is  aware  of  arguments  which 
suggest  that  vitamin  and  mineral  re- 
quirements may  be  highly  variable  on 
a  genetic  basis.  There  are,  in  fact,  rare 
genetically  determined  conditions 
which  may  be  ameliorated  with  high 
doses  of  a  specific  vitamin.  These  spe- 
cific genetic  abnormalities  tend  to 
appear  early  in  life  and  produce  dra- 
matic clinical  presentations.  Their  di- 
agnosis and  management  requires  in- 
tensive and  continued  involvement  of 
.specially  skilled  clinicians,  and  man- 
agement of  these  conditions  with  large 
doses  of  the  special  vitamin  needed 
cannot  be  safety  carried  out  by  OTC 
medication.  The  presence  of  such  rare 
genetically  determined  disorders 
cannot,  however,  be  extrapolated  to 
suggest  that  there  are  wide  ranges  of 
genetically  determined  requirements 
for  vitamins  and  minerals  in  the  oth- 
erwise normal  population.  There  is 
such  a  large  .reserve  or  safety  factor  in 
the  normal  human  system  which  regu- 
lates the  utilization  of  vitamins  that 
small  variabUlty  in  genetic  potential  is 
not  reflected  in  substantial  variability 
in  individual  requirements  in  the 
normal  population.  Thus,  a  genetic 
basis  for  expression  of  marked  individ- 
ual variability  in  nutrient  requirement 
is  not  a  tenable  concept  and  consti- 
tiutes  such  a  small  number  of  (»nsimi- 
ers  with  unique  requirements  as  to  fall 
outside  the  target  populations  for 
OTC  drug  products. 
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r.  COMBINATIOH  POLICT 

1.  Oeneral  statements.  In  order  to 
clarify  the  place  of  comlnations  in  the 
marketplace,  the  Panel  applied  the 
OTC  drug  review  regulation  (21  CPR 
a30.10(aX4)  (iv))  which  states: 

An  OTC  drug  may  combine  two  or  more 
safe  and  effective  active  ingredients  and 
may  be  generally  recognized  as  safe  and  ef- 
fective when  each  active  ingredient  makes  a 
contribution  to  the  claimed  effecKt):  when 
combining  of  the  active  Ingredients  does  not 
decrease  the  safety  or  effectiveness  of  any 
of  the  individual  active  ingredients:  and 
when  the  combination,  when  used  under 
adequate  direction  for  use  and  warnings 
against  unsafe  use.  provides  rational  concur- 
rent therapy  for  a  simificant  proportion  of 
the  target  population. 

A  special  reationale  for  multiple  vi- 
tamin and  vitamin-mineral  prepara- 
tions is  derived  from  the  fact  that  clr- 
ctmistances  of  restricted  dietary 
Intake,  increased  requirements,  or  de- 
fective absorption  as  in  pregnancy 
rarely  affect  a  single  nutrient.  Thus, 
combinations  of  vitamins  and  minerals 
may  often  be  the  rational  means  of 
preventing  or  treating  vitamin  and 
mineral  deficiencies  in  those  at  «)ecial 
risk. 

The  Panel  concludes,  therefore,  that 
multiple  vitamin  preparations  sind 
preparations  containing  both  vitamins 
and  minerals  which  claim  effective- 
ness for  prevention  or  treatment  of  vi- 
tamin and  mineral  deficiencies  should 
be  formulated  on  the  basis  of  supply- 
ing aU  those  vitamins  and  minerals 
whose  combined  deficiencies  may  be 
expected  in  a  significant  target  popu- 
lation. Preparations  of  multiple  miner- 
als alone,  however,  are  not  recom- 
mended. (See  part  IL  paragraph 
P.12.f.  below— Preparations  of  multi- 
ple minerals.)  When  multiple  deficien- 
cies are  present,  or  are  at  increased 
risk  of  occurring,  it  would  not  be  ratio- 
nal or  safe  to  use  preparations  con- 
taining only  two  or  three  vitamins  and 
minerals  for  the  observed  symptoms 
or  deflclencles  and  thus  unwltingly  ne- 
glect therapy  of  other  deficiencies. 
Therefore,  a  product  containing  only 
the  fat-soluble  vitamins  A.  D,  El  and  K 
is  not  allowed  since  the  conditions  of 
diet  and  Intestinal  disease  which  may 
predispose  to  depletion  of  some  of 
these  vitamins  are  more  rationally 
treated  with  preparations  which  con- 
tain all  Category  I  vitamins.  Because 
the  water-soluble  vitamins  (the  B- vita- 
mins and  vitamin  C)  are  less  well 
stored  in  the  body  than  the  fat-soluble 
vitamins  and  may  be  depleted  more 
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rapidly  In  the  presence  of  altered 
intake  or  disease,  and  t>ecause  the  sev- 
eral B-vltamlns  often  occur  together  In 
the  same  foods,  a  preparation  contain- 
ing all  B-vitamins  with  or  without  vita- 
min C  to  prevent  or  reverse  disease  in 
man  is  reconunended. 

Minerals  pose  a  different  problem- 
There  are  few  minerals  for  which  a  de- 
ficiency state  in  man  is  recognized 
which  can  be  safely  managed  by  OTC 
medication.  The  conditions  leading  to 
deficiency  of  these  few  Category  I 
minerals  in  contrast  to  the  vitamins 
are  not  common  ones,  and  thus  there 
is  no  basis  for  a  multimineral  prepara- 
tion for  OTC  use.  For  example,  the 
conditions  leading  to  iron  deficiency  in 
women  of  childbearing  age  and  in 
pregnant  women  are  distinct  from  con- 
ditions which  may  result  in  depletion 
of  either  zinc  or  calcium,  the  other 
Category  I  minerals. 

2.  Sajety.  In  its  consideration  of 
active  ingredients,  the  Panel  reviewed 
the  safety  and  effectiveness  of  all  com- 
binations submitted.  All  combinations 
that  meet  the  criteria  of  Category  I  as 
set  forth  below  are  considered  safe. 
(See  part  II.  paragraph  P.7.  l)elow— 
Category  I  combinations.)  In  addition, 
the  Panel  considered  it  rational  to  in- 
clude both  vitamin  E  and  pantothenic 
acid  in  multivitamin  or  vitamin  and 
mineral  preparations  despite  the  fact 
that  these  two  vitamins  have  no  Cate- 
gory I  use  as  single  ingredients.  (See 
part  III.  paragraph  A.7.  below— Panto- 
thenic acid  and  part  III.  paragraph 
A.  13.  below— Vitamin  E.) 

3.  £ffectiveness.  Combination  prod- 
ucts are  regarded  as  effective  if  each 
active  ingredient  is  present  In  the 
product  within  the  dose  range  set  by 
the  Panel  for  each  Category  I  active 
vitamin  or  mineral  ingredient,  as  dis- 
cussed within  the  individual  ingredient 
statements  within  this  document.  The 
Panel  deemed  unnecessary  any  at- 
tempt to,establish  the  percent  of  con- 
tribuUen  that  an  active  ingredient 
muar  make  to  effectiveness  of  the 
product  in  order  for  that  contribution 
to  be  considered  significant;  the  Panel 
concludes  that,  where  a  combination 
product  is  permitted,  it  Is  sufficient  to 
demonstrate  that  each  active  ingredi- 
ent is  present  and  available  In  the  rec- 
ommended dosage  quantity  which 
would  be  effective  in  obtaining  the 
pertinent  vitamin  or  mineral  thera- 
peutic result  unless  Interference  be- 
tween two  or  more  vitamins  and/ or 
minerals  occurs  which  alters  safety  or 
effectiveness  as  discussed  in  the  indi- 
vidual vitamin  and  mineral  statements 
within  this  document. 

Combinations  claiming  effectiveness 
for  prevention  of  deficiencies  should 
contain  doses  of  the  individual  vita- 
mins and  minerals  as  recommended 
for  single  ingredients  for  prevention 
while  preparations  claiming  effectlve- 
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ness  for  treatment  must  use  recom- 
mended treatment  doses  for  individual 
ingredients.  The  Panel  recognizes  that 
there  may  be  combinations  claiming 
effectiveness  for  treatment  of  deficien- 
cy which  contain  vitamins  and/or  min- 
erals for  which  only  a  preventive  dose 
has  been  recommended  as  a  single  nu- 
trient. Under  such  circumstances,  the 
maximal  permitted  preventive  dose 
shall  be  used  in  the  combination  prod- 
uct claiming  effectiveness  for  treat- 
ment. 

When  there  is  evidence  that  the 
combination  of  ingredients  at  certain 
levels  may  Influence  bioavailability  of 
any  ingredient,  testlr^g  is  required.  Por 
example,  in  solution,  zinc  may  precipi- 
tate folic  add:  therefore,  bioavailabil- 
ity of  folic  acid  must  be  documented  In 
combinations  containing  folic  acid  and 
zinc. 

4.  Active  ingredient*.  Each  claimed 
active  ingredient  must  be  an  ingredi- 
ent that  has  beea  reviewed  and  ap- 
proved by  the  Panel.  If  a  product  con- 
tains ingredients  that  are  in  Category 
II  or  have  not  been  reviewed  and  ap- 
proved by  the  Panel  and  consequently 
not  found  in  this  docimient,  such  a 
product  is  automatically  classified  aa 
Category  II.  l.e..  not  safe  and/or  not 
effective. 

5.  Panel  policy  regarding  other  in- 
gredienta  in  combination  prepara- 
tions. Inactive  ingredients  may  be 
present  as  a  vehicle  for  formulation  of 
biologically  active  ingredients.  Other 
inactive  ingredients  may  be  present  in 
preparations  as  pharmaceutic  aids,  as 
described  in  the  proposed  regulations 
for  conditions  for  use  and  labeling  of 
inactive  ingredients  published  in  the 
Federal  Register  of  April  12.  1977  (42 
FR  19156).  The  vitamin  or  mineral 
preparation  must  be  prepared  so  that 
none  of  its  Inactive  ingredients  is  pres- 
ent in  an  amount  that  exceeds  the 
amount  reasonably  required  to  accom- 
plish its  intended  physical  or  technical 
effect,  or  that  impairs  the  biological 
avaUablllty  of  the  vitamins  or  miner- 
als. 

6.  Review  of  submitted  combination 
products.  The  Panel  considered  only 
those  combination  products  submitted 
pursuant  to  the  notice  published  In 
the  Federal  Register  of  October  15. 
1973  (38  FR  28581).  The  Panel  recog- 
nizes that  other  combination  products 
may  be  in  the  marketplace  but  has  no 
knowledge  of  such  products,  or  insuffi- 
cient data  with  respect  to  such  prod- 
ucts, to  make  a  Judgment  of  safety 
and/or  effectiveness. 

7.  Category  I  combinations.  Combi- 
nations are  reconunended  to  meet 
needs  for  multiple-vitamin  prepara- 
tions and  preparations  containing 
both  vitamins  and  minerals  for  pre- 
vention and  therapy  for  the  following 
special  groups  when  such  need  has 
been  identified  and  recommended  by  a 


phystdan:  (1)  Individuals  of  all  ages 
on  highly  restricted  diets  for  whatever 
reason;  (2)  pregnant  women  who  have 
Increased  nutritional  requirements  for 
a  variety  of  vitamins  and  minerals; 
and  (3)  individuals  who  use  alcohol  to 
excess.  This  latter  group  Is  well  known 
to  t>e  at  increased  risk  of  multiple  vita- 
min and  mineral  deficiencies  and  a 
preparation  which  addresses  itself  to 
the  specific  needs  of  this  population  is 
strongly  recommended.  Thus,  the 
Panel  recommends  that  allowable 
combinations  should  include  and  t>e 
limited  to  the  following: 

a.  ComlHnation  for  prevention  of  de- 
ficiency, (1)  All  Category  I  vitamins 
may  be  combined  within  the  recom- 
mended dosage  ranges  identified 
within  this  docimient  for  the  preven- 
tion of  deficiency.  Although  the  Panel 
does  not  recommend  Category  I  use 
for  either  pantothenic  acid  or  vitamin 
E  as  single  ingredients,  either  or  both 
of  these  vitamins  may  be  added  to  the 
above  combination.  (See  part  III.  para- 
graph A.7.  below— Pantothenic  add 
and  part  III.  paragraph  A.  13  t>elow— 
Vitamin  E.) 

(2)  All  Category  I  B-vltamin  ingredi- 
ents (thiamine,  riboflavin,  pyridoxlne. 
niacin,  folic  acid,  and  vitamin  B-12) 
may  be  combined  within  the  recom- 
mended dosage  ranges  identified 
within  this  docimient  for  the  preven- 
tion of  deficiency.  Although  the  Panel 
does  not  recommend  Category  I  use 
for  o*ntothenic  add  as  a  single  ingre- 
dient, this  vitamin  may  be  added  to 
the  above  combination.  (See  part  IIL 
paragraph  A.7.  t>elow— Pantothenic 
acid.) 

(3)  All  Category  I  B- vitamin  ingredi- 
ents (thiamine,  riboflavin,  pyridoxlne, 
niacin,  folic  acid,  and  vitamin  B-12) 
may  be  combined  with  vitamin  C.  aU 
within  the  recommended  dosage 
ranges  identified  in  this  document  for 
the  prevention  of  deficiency.  Although 
the  Panel  does  not  recommend  Cate- 
gory I  use  for  pantothenic  acid  as  a 
single  Ingredient,  this  vitamin  may  be 
added  to  the  above  combination.  (See 
part  III.  paragraph  A.7.  below— Panto- 
thenic acid.) 

(4)  Any  combination  of  vitamin  in- 
gredients identified  in  (1)  through  (3) 
lUmve  may  be  combined  with  iron. 

(5)  Any  combination  of  vitamin  In- 
gredients identified  in  (1)  above  may 
be  combined  with  zinc  with  or  without 
Iron  and/or  calcium. 

(6)  Any  combination  of  vitamin  in- 
gredients identified  in  (1)  above  may 
be  combined  with  calcium  with  or 
without  iron  and  zinc. 

(7)  AU  Category  I  vitamins  may  be 
combined  with  zinc  for  the  prevention 
of  deficiency  in  persons  who  use  alco- 
hol to  excess,  provided  all  the  ingredi- 
ents are  present  at  levels  provided  for 
treatment  of  deficiency  identified  in 
this  document  or  are  at  the  nnaTimiinri 


dosage  level  for  prevention  of  deficien- 
cy when  treatment  levels  have  not 
been  specified.  Although  the  Panel 
does  not  recommend  Category  I  use 
for  either  pantothenic  acid  or  vitamin 
E  as  single  ingredients,  either  or  both 
of  these  vitamins  may  be  added  to  the 
above  combination.  (See  part  III.  para- 
graph A.7.  below— Pantothenic  acid 
and  part  III.  paragraph  A.  13.  below— 
Vitamin  E.) 

(8)  Any  combination  is  acceptable 
for  prevention  of  deficiency  in  preg- 
nant women  provided  that  dosages  of 
all  Category  I  vitamins  that  may  be 
combined  with  iron  (zinc  and  caldum 
optional)  are  present  and  that  all  in- 
gredients present  are  within  the 
dosage  ranges  recommended  for  preg- 
nancy, or  within  the  prevention 
dosage  ranges  if  no  pregnancy  dosage 
range  has  been  specified. 

b.  ComJbiruitions  for  the  treatment  of 
deficiency.  (1)  All  Category  I  vitamin 
ingredients  within  the  recommended 
dosage  ranges  identified  In  this  docu- 
ment for  the  treatment  of  deficiency 
(niacin,  vitamin  C,  pyridoxlne.  ribofla- 
vin, thiamine,  and  vitamin  A)  may  be 
combined  with  all  Category  I  vitamin 
ingredients  which  have  no  established 
dosage  range  for  the  treatment  of  defi- 
ciency, provided  that  these  Ingredients 
are  present  at  the  maximum  dosage 
level  identified  in  this  document  for 
the  prevention  of  deficiency  (vitamin 
B-12.  folic  acid,  and  vitamin  D).  Al- 
though the  Panel  does  not  recommend 
Category  I  use  for  either  pantot|;»enlc 
acid  or  vitamin  E  as  single  ingredients, 
either  or  both  of  these  vitamins  may 
be  added  to  the  above  combination. 
(See  part  IIL  paragraph  A.7.  below— 
Pantothenic  add  and  part  III.  para- 
graph A.  13.  below— Vitamin  EL) 

(2)  All  (Category  I  B  vitamin  ingredi- 
ents within  the  recommended  dosage 
ranges  identified  in  this  document  for 
the  treatment  of  deficiency  (niacin, 
thiamine,  riboflavin,  and  pyridoxlne) 
may  be  combined  with  all  Category  I 
B-vitamln  Ingredients  which  have  no 
established  dosage  range  for  the  treat- 
ment of  deficiency,  provided  that 
these  Ingredients  (folic  acid  and  vita- 
min B-12)  are  present  at  the  maxi- 
mum dosage  level  identified  in  this 
document  for  the  prevention  of  defi- 
ciency. Although  the  Panel  does  not 
recommend  Category  I  use  for  panto- 
thenic add  as  a  single  ingredient,  this 
vitamin  may  be  added  to  the  above 
combination.  (See  part  IIL  paragraph 
A.7.  below— Pantothenic  acid.) 

(3)  All  (Category  I  B-vitamin  ingredi- 
ents within  the  recommended  dosage 
ranges  identified  in  this  document  for 
the  treatment  of  deficiency  (thiamine, 
riboflavin,  pyridoxlne,  and  niacin)  may 
be  combined  with  vitamin  C  and  with 
all  Category  I  B-vitamin  ingredients 
which  have  no  established  dosage 
range  for  the  treatment  of  deficiency 
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provided  that  these  ingredients  are 
present  at  the  maximum  dosage  level 
identified  in  this  document  for  the 
prevention  of  deficiency  (folic  acid  and 
vitamin  B-12).  Although  the  Panel 
does  not  recommend  Category  I  use 
for  pantothenic  acid  as  a  single  ingre- 
dient, this  vitamin  may  l}e  added  to 
the  above  combination.  (See  part  III. 
paragraph  A.7.  t)elow— Pantothenic 
add.) 

8.  Criteria  for  determining  Category 
I  combinations.  To  qualify  as  a  Cate- 
gory I  combination,  Le.,  one  that  is 
generally  recognized  as  safe  and  effec- 
tive, each  of  the  following  conditions 
must  be  met:  (1)  A  specific  combina- 
tion of  active  Ingredients  as  set  forth 
above  (See  part  II.  paragraph  P.7. 
atxTve — Category  I  combinations.),  and 
(2)  each  ingredient  in  a  combination 
must  be  present  within  the  dosage 
ran«e  for  a  Category  I  active  ingredi- 
ent as  set  forth  elsewhere  in  this  docu- 
ment within  the  individual  ingredient 
statements. 

9.  Category  I  combination  labeling 
claims.  The  Panel  recommends  that 
labeling  consist  of  two  parts:  (1)  A 
major  part  in  bold  type  which  includes 
the  labeling  statements  below  as  they 
correspond  to  specific  combinations 
identifled  above  as  well  as  a  listing  of 
all  the  vitamins  and  minerals  and  the 
total  quantity  of  each  vitamin  and/or 
mineral  contained  in  the  product:  and 
(2)  a  secondary  part  of  the  labeling  bi 
smaller  type  must  reflect  the  name  of 
all  inactive  ingredients  used  as  phar- 
maceutic necessities. 

The  following  clabns  will  be  accept- 
able for  specific  combinations  of  vita- 
mins and  minerals  as  identified  in  part 
n.  paragraph  P.7.a.  above— Combina- 
tions for  prevention  of  deficiency  and 
part  n.  paragraph  F.7.b.  above— Cbm- 
binatlons  for  the  treatment  of  defl- 
dency: 

a.  For  prevention—kl)  For  combina- 
tions containing  only  vitamins.  "For 
the  prevention  of  defidencies  of  vita- 
mins named  on  the  label  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(2)  For  combinations  containing  vi- 
tamins and  mineraUs).  "Por  the  pre-' 
ventlon  of  deflclendes  of  vitamins  and 
mineral(s)  named  on  the  label  when 
the  need  for  such  therapy  has  been 
determined  by  a  physician." 

(3)  For  products  identified  in  paror 
graph  F.7.a.{Ti  above.  "Useful  as  an 
aid  in  the  prevention  of  deficiency  of 
vitamins  named  on  the  label  and  zinc 
in  persons  using  alcohol  to  excess 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(4)  For  products  identified  in  para- 
graph F.7.a.(.8)  above.  "For  the  preven- 
tion of  defldency  of  vitamins  named 
on  the  label  and  iron  in  pregnant 
women  when  the  need  for  such  ther- 
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apy  has  been  determined  by  a  physi- 
cian." 

b.  For  treatment— For  combinations 
containing  only  vitamins.  "For  the 
treatment  of  deficiendes  of  vitamins 
named  on  the  tkbel  when  the  need  for 
such  therapy  has  been  determined  by 
a  physician." 

10.  Warnings.  The  warnings  Identi- 
fied elsewhere  In  this  document  for  In- 
dividual vitamin  and/or  mineral  active 
Ingredients  are  equally  applicable  to 
labeling  of  any  combination  contain- 
ing these  Ingredients. 

11.  Category  II  combination  prod- 
ucts. A  combination  Is  classified  by  the 
Panel  as  a  Category  II  product,  i.e., 
one  that  is  not  generally  recognized  as 
safe  and/or  not  generally  recognized 
as  effective,  if  any  of  tbe  following 

applr. 

a.  A  combination  containing  any  in-  * 
gredient  which  Is  not  recommended 
for  Inclusion  In  Category  I  combina- 
tions, either  as  a  Category  I  vitamin  or 
mineral,  as  an  acceptable  source  of  a 
vitamin  or  mineral,  or  as  an  inactive 
ingredient  used  in  formulation  as  a 
pharmaceutic  necessity. 

b.  A  combination  containing  any  In- 
gredient tiiat  Is  listed  elsewhere  in  this 
document  as  a  Category  II  ingredient. 
The  exceptions  are  pantothenic  add 
and  vitamin  E  as  noted  elsewhere.  (See 
part  III.  paragraph  A.7.  below— Panto- 
thenic add  and  part  III.  paragraph 
A.13.  below— Vitamin  E.) 

c.  A  combination  containing  any  Cat- 
egory I  ingredient  in  excess  of  the 
TMfty'n^"'"  dosage  set  by  the  Panel  for 
such  ingredient. 

d.  A  combination  containing  any 
Category  I  Ingredient  which  is  present 
at  less  than  the  minimum  dosage  set 
for  each  respective  ingredient.  When 
more  than  one  source  of  a  vitamin  or 
mineral  is  present  in  a  combination, 
the  total  quantity  of  tbe  vitamin  or 
mineral  from  all  sources  must  be  pres- 
ent in  at  least  the  minimum  dosage 
level  established  by  the  Panel. 

e.  A  combination  contains  any  active 
vitamin  or  mineral  Ingredient  that  has 
not  been  reviewed  by  the  Panel  and, 
accordingly,  not  evaluated  in  this  doc- 
ument. 

f.  Combinations  containing  iron 
must  not  be  labeled  for  prevention  of 
deficiency  in  persons  who  use  alcohol 
to  excess. 

12.  Miscellaneous  Category  II  combi- 
nations— K.  Vitamin  and  mineral  com- 
binations  for  in/ants  under  1  year  of 
age.  There  are  certain  drcumstances 
In  which  infants  under  1  year  of  age 
may  require  vitamin  and/or  mineral 
supplementation.  For  example,  infanta 
fed  other  than  by  human  breast  milk. 
e.g.,  those  on  cow's  milk,  may  be  at 
risk  of  vitamin  C  depletion  and  vita- 
min C  should  be  q>ecificaUy  added  to 
the  diet  in  food  or  as  an  individual  In- 
gredient supplement.  Children  on  a 
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diet  based  upon  unfortified  skim  milk 
may  require  vitamin  A  as  a  single  sup- 
plement. Vitamin  D  is  rarely  required, 
but  may  also  be  supplemented.  When 
special,  highly  unsaturated  fat  formu- 
las are  used,  vitamin  E  needs  should 
be  monitored  and  therapy  prescribed 
by  a  physician.  Therefore,  the  Panel 
concludes  that  the  individual  recog- 
nized needs  for  infant  use  are  best 
handled  by  Individual  Ingredient  sup- 
plements or  under  the  advice  and  su- 
pervision of  a  physician.  A  combina- 
tion of  vitamins  and  minerals  for  in- 
fants under  1  year  of  age  does  not 
have  a  basis  for  effectiveness  and  is 
not  recommended  by  the  Panel.  Th? 
Nutrition  Committee  of  the  Academy 
of  pediatrics  also  does  not  recommend 
a  combination  for  infant  use  (Ref.  1). 

b.  Vitamin  and  mineral  combina- 
tioiu  for  use  in  children.  The  needs  of 
growing  children  for  vitamins  and 
minerals  are  most  appropriately  met 
by  an  adequate  balanced  diet,  and 
when  the  diet  is  restricted  for  what- 
ever reason,  such  needs  may  be  met  by 
combinations  of  Category  I  vitamins 
and  minerals.  Thus,  the  preparations 
recommended  in  Category  I  are  entire- 
ly adequate  to  the  needs  of  individuals 
in  the  pediatric  age  group  from  1  to  12 
years  of  age.  The  dose  range  for  indi- 
vidual nutrients  referred  to  above 
under  Category  I  encompasses  safe 
and  effective  doses  for  children  as  well 
as  for  adults  and  therefore  no  special 
preparations  for  pediatric  use  are  rec- 
ommended and  labeling  claims  specifi- 
cally for  pediatric  or  childhood  use  are 
not  recognized  as  necessary.  The 
Panel  does  not  object  to  labeling 
claims  on  Category  I  preparations  for 
use  by  both  adults  and  children  except 
for  calcium  and  iron,  where  specific 
dose  ranges  are  indicated  for  specific 
age  groups.  The  Panel  recognizes  that 
there  may  be  special  formulations, 
such  as  liquid  preparations,  that  may 
be  specially  formulated  and  marketed 
for  use  by  children. 

c.  77ie  tue  of  vitamins  and  minerals 
by  the  elderly.  Neither  the  Pood  and 
Nutrition  Board  of  the  NAS/NRC  nor 
the  World  Health  Organization 
(WHO)  recognizes  any  need  for  in- 
creasing the  vitamin  and  mineral 
allowances  for  healthy  elderly  individ- 
uals above  those  recommended  for 
young  and  healthy  adults.  In  fact,  the 
Food  and  Nutrition  Board  decreases 
slightly  the  recommended  dietary 
allowances  for  adult  males  over  the 
age  of  51  years  for  niacin,  riboflavin, 
thiamine,  and  iodine,  and  for  females 
over  the  age  of  51  years,  it  decreases 
the  allowances  of  niacin,  riboflavin, 
iodine,  and  iron. 

Although  requirements  for  vitamins 
and  minerals  are  not  increased  by  age. 
socioeconomic  conditions  and  reduced 
physical  activity  among  the  aged  may 
lead  to  sharp  curtailment  in  the  intak« 
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of  vitamin-  or  mineral-containing 
foods.  Under  such  conditions  of  di- 
etary restriction,  the  use  of  a  vitamin 
and  mineral  preparation  in  the  pre- 
vention or  for  the  treatment  of  jlefi- 
ciency  may  be  indicated.  When  such  is 
the  case,  the  doses  of  vitamins  and 
minerals  recommended  elsewhere  In 
this  document  as  effective  in  the  pre- 
vention and  treatment  of  specific  defi- 
ciency states  or  multiple-deficiency 
states  in  adults  are  adequate  for  use  In 
the  elderly  population.  Therefore,  the 
Panel  finds  no  indication  or  need  for 
any  special  OTC  vitamin  or  mineral 
preparation  for  geriatric  use  and  any 
claims  referring  to  such  need  are  false 
and  misleading. 

d.  Combinations  of  folic  acid  and  vi- 
tamin B-12  or  of  folic  acid,  vitamin 
B-12,  and  iron.  The  Panel  recognizes 
no  Justification  for  a  combination  con- 
taining only  vitamin  B-12  and  folic 
acid  for  treatment  of  a  combined  defi- 
ciency or  of  megaloblastic  anemia. 
This  combination  is  considered  not 
safe  in  view  of  the  fact  that  the  situa- 
tions under  which  combined  folate 
and  vitamin  B-12  deficiency  occur  are 
likely  to  be  associated  with  malabsorp- 
tion of  one  or  both  of  the  vitamins. 
While  malabsorption  of  folic  acid  may 
be  overcome  by  large  oral  doses  of 
folic  acid,  vitamin  B-12  should  be 
given  parenterally  in  these  circum- 
stances. Dietary  deficiency  of  both 
these  vitamins  will  rarely  occur.  When 
such  a  situation  exists,  multiple-vita- 
min deficiencies  requiring  multiple-vi- 
tamin therapy  may  be  expected.  Thus, 
a  combination  of  only  folic  acid  and  vi- 
tamin B-12  is  irrational.  The  same  is 
true  of  conditions  under  which  a  com- 
bination of  iron,  folic  acid,  and  vita- 
min B-12  deficiency  exists.  When  all 
thrae  deficiencies  exist  due  to  severe 
malabsorption,  vitamin  B-12  should  be 
given  parenterally*.  therefore  an  oral 
preparation  of  the  three  is  irrational. 
When  all  three  deficiencies  exist  due 
to  severe  dietary  depletion,  a  combina- 
tion product  containing  other  vitamins 
and  minerals  should  be  employed. 

e.  Combinations  of  fat-soluble  vita- 
mins. The  Panel  does  not  recognize 
any  Indication  for  OTC  vitamin  combi- 
nations restricted  to  the  fat-soluble  vi- 
tamins A.  D.  E,  and  K.  since  depletion 
of  water-soluble  vitamins  would  be  ex- 
pected in  clinical  situations  associated 
with  deficiency  of  multiple  fat-soluble 
vitamins.  In  the  rare  circumstances 
under  which  a  bile  salt  deficiency 
occurs  due  to  obstruction  or  malab- 
sorption, prevention  or  treatment  of 
fat-soluble  vitamin  deficiencies  may 
require  doses  higher  than  those  rec- 
ommended for  OTC  use  and  will 
always  require  careful,  continued  mon- 
itoring by  a  physician  and.  therefore, 
are  best  handled  by  prescription. 

f.  Preparations  of  multiple  minerals. 
As  individual  ingredients,  only  iron. 


zinc,  and  calcium  are  considered  ap- 
propriate for  Category  I  designation. 
In  the  case  of  other  minerals,  deficien- 
cies in  man  are  recognized  only  under 
clinical  situations  requiring  prescip- 
tion  medication  and  close  supervision 
by  a  physician  because  of  the  severity 
of  the  underlying  condition  or  the  risk 
of  toxicity  from  mineral  therapy. 
Unlike  the  situation  with  vitamins, 
multiple-mineral  deficiencies  rarely 
occur  as  a  complication  of  the  same 
condition,  e.g.,  iron  deficiency  occurs 
In  women  of  chlldbearlng  age  from  a 
different  cause  than  would  precipitate 
deficiency  of  zinc  or  calcium.  Thus, 
there  is  no  rational  basis  for  a  multi- 
mineral  preparation. 

g.  Category  It  vitamins  for  users  of 
oral  contraceptives.  Recent  observa- 
tions docimienting  alterations  in  circu- 
lating levels  of  vitamins  as  well  as 
clinically  detectable  vitamin-deficiency  ' 
states  in  women  taking  oral  contracep- 
tive preparations  obviously  bear  con- 
sideration. Although  circulating  levels 
of  folic  acid,  vitamin  B-12.  vitamin  B- 
6.  riboflavin,  and  vitamin  C  are  low- 
ered in  oral  contraceptive  users,  clini- 
cal manifestations  of  vitamin-deficien- 
cy syndromes  have  been  adequately 
descrlt>ed  only  In  women  with  vita- 
mine  B-«  and  folic  acid  deficiency 
(Ref.  2).  although  In  some  instances, 
i.e..  vitamin  B-12.  drastic  reductions  in 
serum  levels  occur  without  detectable 
effects  (Ref.  3).  It  should  be  empha- 
sized that  the  data  regarding  poten- 
tially detrimental  vitamin-deficiency 
states  in  oral  contraceptive  users 
derive  primarily  from  studies  with 
contraceptive  pills  containing  50  mi- 
crograms (^g)  or  more  of  ethinyl  estra- 
diol or  mestranol.  Studies  on  patients 
taking  low-dose  estrogen  pills,  i.e.,  20 
to  30  fig  estrogen,  are  not  yet  available 
for  evaluation.  Despite  ol>servations 
that  depression  and  glucose  intoler- 
ance apparently  result  from  vitamin 
B-6  deficiency,  and  that  megaloblastic 
anemia  has  been  identified  in  folic 
acid  deficient  oral  contraceptive  users, 
the  causal  relationship  has  not  t>een 
established.  It  appears  unjustified  at 
this  time  to  recommend  that  a  specific 
multivitamin  preparation,  i.e..  one  con- 
taining vitamins  C.  riboflavin.  B-12,  B- 
6.  and  folic  acid,  be  made  available  for 
oral  contraceptive  users.  Since  vitamin 
B-12  levels  may  be  less  than  100  nano- 
grams/milliliter (ng/ml)  in  oral  con- 
traceptive users  without  evidence  of 
clinical  deficiency  or  alteration  in  cir- 
culating hematocrit  values  (Ref.  3). 
the  need  for  supplementation  is  pres- 
ently imjustified.  Similar  arguments 
could  be  made  for  vitamins  C  and  ribo- 
flavin (Ref.  2).  Although  the  observa- 
tion that  the  majority  of  women 
taking  high  estrogen-containing  oral 
contraceptives  has  been  shown  to  have 
abnormal  tryptophan  metabolism  with 
some  exhibiting  absolute  clinical  vita- 


min B-6  deficiency  ssmdromes  (Ref.  4). 
it  appears  still  unjustified  medically  to 
market  a  combined  oral  contraceptive- 
vitamin  B-6  product.  It  may  ultimate- 
ly be  totally  inappropriate  since  newer 
oral  contraceptive  preparations  with 
lower  estrogen  content  may,  in  fact, 
fail  to  induce  the  vitamin  alterations 
observed  with  the  high  estrogen-con- 
taining preparations. 
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0.  CATTGOHY  III  TESTING  GUIDELINES 

Claims  for  vitamins  and  minerals  for 
which  there  are  insufficient  data  for 
classification  in  either  Category  I  or 
Category  II  are  placed  in  Category  III. 
The  inference  here  is  that  studies  are 
In  process,  or  are  contemplated,  that 
eventually  will  Justify  the  transfer  of 
the  claim,  dosage,  or  product  to  Cate- 
gory I  or  Category  n.  In  the  mean- 
time, any  appropriate  Category  I 
claims  as  well  as  Category  III  claims 
are  permitted  on  the  labeling,  and  the 
products  Involved  may  continue  to  be 
marketed  until  a  final  disposition  is 
made,  assiuning  there  are  no  other 
legal  ot)stacles.  The  problem  facing 
the  Panel  is  the  development  of  test- 
ing procediu-es  for  the  justification  of 
a  transfer  of  Category  III  claims, 
dosage,  and/or  products  to  Category  I 
in  a  reasonable  period  of  time.  FDA 
should  develop,  in  conjunction  with 
other  workers  in  the  field,  whatever 
criteria  are  useful  in  view  of  the  state 
of  the  art  and  in  recognition  of  the 
ethics  of  human  testing. 

In  order  to  do  this,  and  in  order  to 
be  able  to  evaluate  the  results  of  and 
claims  made  for  studies  conducted,  one 
will  have  to  consider  each  ingredient 
and  each  claim  individually  for  the 
following  reasons: 

(1)  The  various  ingredients  differ 
markedly  in  the  degree  and  duration 
of  their  deficiency  required  before  the 
development  of  clinical  signs  and 
symptoms. 

2.  The  various  ingredients  differ  in 
the  size  of  the  dose  necessary  to  treat 
a  deficiency  relative  to  the  dose  neces- 
sary to  prevent  deficiency. 

3.  Generally,  deficiency  states  that 
develop  acutely  respond  rapidly  to  the 
pertinent  treatment,  while  those  that 
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develop  slowly  over  a  long  period  of 
time,  either  because  of  previous  large 
\yo6y  stores  or  because  of  a  low  degree 
of  dietary  inadequacy,  might  well  be 
expected  to  respond  more  slowly  to 
treatment. 

4.  The  variotis  diseases  and  abnor- 
mal metabolic  and  clinical  conditions, 
for  which  various  vitamins  and  miner- 
als are  claimed  to  be  therapeutic  in 
various  amounts,  also  vary  widely  in 
their  severity,  duration,  and  response 
to  treatment.  The  natural  history  of 
any  disease  or  abnormality  for  which  a 
therapeutic  claim  is  made  must  be 
known. 

5.  No  study  can  be  accepted  as  dis- 
proving any  claim  made  unless  that 
study,  while  otherwise  adequate,  em- 
ploys at  least  the  doses  and  therapeu- 
tic trial  periods  and  regimen  advocated 
by  the  proponents  of  a  particular  in- 
gredient therapy  for  a  specific  disease 
or  condition. 

III.  VriAMINS 

A  commonly  accepted  definition  of 
vitamins  is  that  they  are  chemically 
unrelated  organic  substances  that  are 
essential  in  small  amounts  for  the 
maintenance  of  normal  metabolic 
functions  but  are  not  synthesized 
within  the  body  and.  therefore,  must 
be  furnished  from  exogenous  sources 
(Refs.  1.  2,  and  3).  Amino  acids  and  es- 
sential fatty  acids  are  excluded  from 
this  definition.  Prom  a  clinical  point  of 
view,  the  agents  that  are  generally 
considered  to  be  vitamins  are  those  or- 
ganic (impounds  the  absence  or  Inade- 
quacy of  which  can  cause  specific 
metabolic  defects  (Ref.  2). 

This  definition  has  exceptions  in 
that  a  few  organic  compounds  general- 
ly recognized  to  be  vitamins  for  man 
can  be  and  are  synthesized  within  the 
human  body  and,  under  stiitable  (»n- 
ditions.  in  adequate  amounts  to  sup- 
port normal  metabolic  processes.  Vita- 
min D  Is  formed  by  the  activation  of  7- 
dehydrocholesterol  in  the  skin  by  sun- 
light. Vitamli}  A  Lb  synthesized  within 
the  body  from  a  number  of  caroten- 
olds  with  varying  degrees  of  efficiency, 
and  niacin  can  be  made  within  the 
body  from  tryptophan.  However,  defi- 
ciencies of  vitamins  A,  D.  and  niacin 
resulting  in  serious  metabolic  defects 
are  known  to  occur  and  exogenous 
sources  of  the  preformed  vitamins 
would  appear  to  be  essential  for  most 
I>eople  imder  most  circiunstances. 

It  must  also  be  borne  in  mind  that 
the  exogenous  sources  referred  to  are 
not  always  foods  in  the  conventional 
sense.  Both  vitamin  K  and  biotin  are 
normally  synthesized,  probably  in  ade- 
quate amounts,  by  the  bacteria  of  the 
intestine.  The  vitamin  B-12  formed  by 
bacterial  action  in  the  colon  is  distal 
to  the  absorption  sites  and  not  nor- 
mally  available  to  the  human  host 
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living  under  modem  hygienic  condi- 
tions. 

Vitamins  A.  D.  E.  and  K  are  fat  solu- 
ble and  the  others  are  more  or  less 
water  soluble.  This  does  not  imply  any 
other  common  characteristic  among 
the  vitamins  within  each  solubility 
group  other  than  the  fact  that,  gener- 
ally, the  fat-soluble  vitamins  are 
stored  better  and  longer  in  the  body 
than  are  the  water-soluble  vitamins. 
The  dosages  for  vitamins  A.  D.  and  E 
are  usually  stated  in  terms  of  interna- 
tional units  (I.U.)  based  on  standard- 
ized bioassays  rather  than  in  mg  or  ^g 
as  the  other  vitamins  and  minerals  dis- 
cussed In  this  document. 

The  dosages  recommended  In  this 
docvunent  for  vitamins  have  been  de- 
rived from  the  available  data.  The 
Panel  is  aware  of  the  RDA  (Ref.  4) 
and  the  dietary  supplement  regula- 
tions published  in  the  Federal  Regis- 
ter of  October  19.  1976  (41  PR  45156). 
However,  the  Panel  emphasizes  that 
these  considerations  were  not  applica- 
ble to  the  'OTCMrug  use"  recommen- 
dations contained  in  this  document. 
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The  Panel  has  classified  the  follow- 
ing vitamin  active  ingredients  as  Cate- 
gory I  for  OTC  drug  use  for  the  pre- 
vention and/or  treatment  of  deficien- 
cy: 

Vitamin  C 

Ascorbic  acid 

Ascorbyl  palmltate 

Calcium  ascorbate 

Niacinamide  ascorbate  (Category  I  only 
when  in  combination  requirinf  both 
niacin  and  vitamin  C  activity) 

Sodium  ascorbate 
Vitamin  B-12 

Cyanocobalamln 
Foladn 

Folic  acid 
Niacin 

Niacin 

Niacinamide 

Niacinamide  ascorbate  (Category  I  only 
when  in  combinations  requiring  both 
niacin  and  vitamin  C  activity) 

Pantothenic  acid  (Category  I  only  when  in 
combination) 

Calcium  pantothenate 

Dexpanthenol 

Pantothenic  acid 
Vitamin  B-6 

Pyrtdoxine  hydrochloride 
Riboflavin 

Riboflavin 
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Riboflavln-5-phosphate  sodium 
Thiamine 

Thiamie  hydrochloride 

Thiamine  mononitrate 
Vitamin  A 

Vitamin  A 

Vitamin  A  acetate 

Vitamin  A  palmitate 
Vitamin  D 

Cholecalciferol 

Ergocalciferol 
Vitamin  E  (Category  I  only  when  in  combi- 
nation) 

Tocopheraolan 

aiptia-iocopheryl  acetate 

alpha-Tocopheryl  acid  succinate 
Vitamin  E 

The  Panel  has  classified  the  foUow- 
iiig  vitamin  active  Ingredients  as  Cate- 
gory II  for  OTC  drug  use  for  the  pre- 
vention and/or  treatment  of  deficien- 
cy: 

Biotin 

Biotin 
Choline 

Choline  bitartrate 

Choline  chloride 

Choline  citrate 
Niacin 

Nicotinic  acid 
Pantothenic  acid  (Category  II  as  a  single  in- 
gredient) 

Calcium  pantothenate 

Dexpanthenol 

Pantothenic  acid 
Vitamin  D 

25-Hydroxylated  vitamin  D 

1.  25- Hydroxy lated  vitamin  D 

24.  2S-Hydroxylated  vitamin  D 

1-alpha-Vitamin  D 

5.  e-trans-Vitamin  D 
Vitamin  E  (Category  II  as  a  single  Ingredi- 
ent) 

Tocophersolan 

alpha-Tocopheryl  acetate 

alpha-Tocopheryl  acid  succinate 

Vitamin  E 
Vitamin  K 

Phjtonadione 

1.  Vitamin  C.  The  Panel's  statement 
on  vitamin  C  includes  the  following  in- 
gredients: Ascorbic  acid,  ascorbyl  pal- 
mitate, calcium  ascorbate,  niacinamide 
ascorbate.  and  sodium  ascorbate. 

a.  Reference  form.  Dosages  recom- 
mended in  this  document  for  vitamin 
C  are  based  on  the  L-ascorbic  acid 
equivalent  (CJ^O^  molecular  weight 
176.2). 

b.  Description.  Vitamin  C  is  present 
in  many  foodstuffs,  and  the  average 
daily  consumption  in  ordinary  diets 
ranges  from  30  to  250  mg.  The  lesser 
amount  is  sufficient  to  prevent  the  oc- 
currence of  scur^•y  in  all  persons  who 
are  free  from  specific  organic  disorders 
In  which  the  In  vivo  rate  of  utilization 
or  destruction  of  ascorbic  acid  is  ad- 
versely affected.  In  those  persons  with 
such  disorders  as  peptic  ulcer,  achlor- 
hydria.  chronic  diarrhea,  bums,  surgi- 
cal wounds,  neoplastic  disease,  and 
hyerthyroidlsm.  and  also  during  preg- 
nancy and  lactation,  ascorbic  acid 
needs  are  increased  but  not  beyond 
the  ability  of  a  carefully  selected  diet 
to  meet  them  (Refs.  1.  2.  and  3).  Sever- 
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al  studies  have  shoim  that  cigarette 
smokers  have  lower  plasma/serum  and 
leukocyte  ascorbic  acid  levels  than 
nonsmokers.  but  the  magnitude  of  dif- 
ferences appears  to  vary  with  the  level 
of  vitamin  C  intake  (Refs.  4  and  5).  In 
one  study,  no  differences  were  found 
between  the  plasma  ascorbic  acid 
levels  of  smokers  and  nonsmokers  with 
intakes  of  alMut  100  to  500  mg  vitamin 
C  dally  (Ref.  6).  This  author  attribut- 
ed his  results  to  the  high  vitamin  C 
intake  of  his  subjects.  The  Panel  con- 
cludes that  there  is  no  evidence  that 
oral  intake  of  vitamin  C  greater  than 
100  mg  daily  is  necessary  to  maintain 
adequate  vitamin  C  status  in  even 
heavy  smokers.  The  administration  of 
such  drugs  as  oral  contraceptives 
(Refs.  7.  8.  and  9).  antibiotics  (Refs.  10 
and  II).  or  salicylates  (Refs.  12  and  13) 
has  t>een  reported  to  decrea.se  plasma 
or  platelet  ascorbic  acid  levels  and 
may  therefore  also  increase  the  vita- 
min C  requirement.  There  are  no  data, 
however,  to  suggest  that  these  situa- 
tions require  or  would  benefit  from  ad- 
Jimctive  therapy  with  ascorbic  acid. 

Ascorbic  acid  functions  as  a  cofactor 
in  specific  essential  biolgical  reactions 
In  the  human  t>ody  for  the  utilization 
of  absorbed  metabolites  in  maintain- 
ing the  body  economy.  It  has  antioxi- 
dant activity  and  is  reversibly  oxidized 
to  dehydroascorbic  acid,  which  also 
has  antixcorbutic  activity.  This  oxida- 
tion-reduction property  of  ascorbic 
acid  is  important  in  the  extablishment 
of  proper  in  vivio  environments  for 
specific  biological  reactions  involving 
other  reactants.  e.g..  regulation  of  in- 
tracellular oxidation-reduction  poten- 
tials and  intermidiate  conversions  of 
one  substrate  to  another  in  the  proc- 
ess of  metabolism.  As  a  cofactor.  ascor- 
bic acid  acts  in  concert  with  other  fac- 
tors and  is  used  up  in  the  prcxess  at  an 
average  rate  of  about  3  percent  of  the 
existing  pool  daily  so  that  constant  re- 
plenishment of  the  body's  pool  is  es- 
sential. Scurvy  develops  when  this 
pool  (approximately  1.500  mg  in  a 
well-nourished  adult)  becomes  deplet- 
ed. Deficiency  is  usually  obvious  when 
the  body  pool  drops  below  300  mg  and 
the  whole  blood  level  drops  below  0.3 
mg/100  ml  (Refs.  14  and  15).  Symp- 
toms include  fatigue,  spontaneous 
hemorrhaging  and  swollen  Joints, 
swollen,  bleeding  guns,  follicular  hy- 
perkeratosis, muscular  aches  and 
pains,  and  emotional  changes.  Medical 
assessment  is  required  to  associate 
these  symptoms  with  measurable  bio- 
chemical parameters  such  as  ascorbic 
acid  blood  levels  in  order  to  determine 
the  existence  of  the  ascorbutic  syn- 
drome (scurvy). 

c.  Safety.  The  present  clinical  and 
experimental  findings  Indicate  that 
consumption  of  vitamin  C  in  excess  of 
1.000  mg  daily  is  not  without  potential 
hazard  in  some  individuals,  and  hence 


cannot  be  considered  entirely  safe 
(Refs.  16  through  37). 

Ingestion  of  doses  of  4  to  15  g  daily 
may  cause  gastrointestinal  distur- 
bances, with  nausea  followed  by  diar- 
rhea, due  to  the  high  osmolarity  and 
laxative  effect  (Refs.  16  and  17). 

With  the  administration  of  greater 
than  1.000  mg  vitamin  C.  oxalate 
(Refs.  18  and  19).  uric  acid  (Ref.  20). 
and  calcium  (Ref.  21)  excretion  may 
be  increased,  which  in  turn  may  en- 
hance the  risk  of  crystal  formation  in 
the  kidney  and  bladder.  A  lowered  uri- 
nary pH.  i.e..  increased  acidity,  result- 
ing from  the  excreation  of  large  quan- 
tities of  vitamin  C  would  tend  to  favor 
uric  acid  crystallization  (Ref.  22). 
Recent  data  defining  the  supersatura- 
tion  of  normal  urine  «ith  respect  to 
calcium  oxalate  (Ref.  23).  as  well  as 
those  citing  the  mild  oxaluria.  i.e.,  in- 
creases of  urinary  oxalate,  as  little  as 
20  percent  at>ove  normal,  or  patients 
prone  to  renal  stone  formation  (Ref. 
24)  and  the  formation  of  renal  calculi 
with  relatively  small  increments  In  uri- 
nary oxalate  (Ref.  25).  suggest  that  an 
increased  danger  of  oxalate  crystal 
formation  also  exists  in  persons  taking 
1  g  or  more  of  vitamin  C  dally. 

L-Ascorbic  acid  serves  as  a  precursor 
of  urinary  oxalate  in  man,  normally 
providing  as  much  as  one-third  of  the 
oxalate  present  in  urine  (Ref.  26). 
Values  reported  In  the  literature  for 
the  normal  24-hour  urinary  oxalate 
excretion  of  man  range  from  14  to  64 
mg.  with  averages  of  30  to  38  mg 
oxalic  acid  (Ref.  19).  Extradietary 
ascorbic  acid  is  not  converted  as  effi- 
ciently, and  significant  detectable  In- 
creases of  urinary  oxalate  in  a  group 
of  normal  human  subjects  were  seen 
only  when  4  g  or  more  vitamin  C  were 
fed.  Increases  of  from  12  mg  oxalate 
daily  with  the  ingestion  of  4  g  vitamin 
C  dally,  up  to  68  mg  oxalate  daily 
when  ingesting  9  g  vitamin  C  daily, 
seem  modest  when  compared  to  the 
large  amounts  of  ascorbic  acid  fed 
(Ref.  19).  However,  relative  to  normal 
urinary  oxalate  levels,  these  increases 
of  40  to  200  percent  over  normal 
ranges  may  result  in  calcium  oxalate 
precipitation  within  the  urinary  tract 
of  potential  stone-forming  populations 
(Ref.  25).  Increased  urinary  oxalate 
upon  Ingesting  as  little  as  750  mg  vita- 
min C  daily  has  been  reported  in  two 
patients  having  iron-overload  disor- 
ders (Ref.  27). 

Moreover,  since  high  oxalate  Intakes 
from  certain  foods,  e.g.,  spinach,  rhu- 
barb, chocolate,  tea,  and/or  low  cal- 
cium intakes  also  promote  increments 
in  urinary  oxalate  (Ref.  28),  vitamin  C 
intakes  greater  than  1.000  mg  daily 
may  prove  harmful  to  Indixiduals  with 
unusual  dietary  patterns  resulting  in 
high  oxalate-low  calcium  intakes.  An 
additional  risk  factor  exists  for  indi- 
viduals who  reportedly  convert  ascor- 


bic acid  to  oxalate  with  considerably 
greater  than  normal  efficiency  (Ref. 
29). 

In  addition  to  these  potential  com- 
plications in  individuals  with  normal 
Intestinal  absorption,  others  with 
small  Intestinal  disease  (especially 
those  with  partial  resections)  function 
as  a  unique  population  (Refs.  28  and 
31).  The  increased  urinary  oxalates  in 
these  acquired  disorders  may  place 
these  patients  at  greater  risk  of  form- 
ing oxalate  stones  if  they  are  also  sub- 
jected to  higher  doses  of  vitamin  C. 

Two  clinical  problems  in  making  di- 
agnoses involving  glycosuria  testing 
have  arisen  which  restilt  from  the  in- 
gestion of  large  quantities  (more  than 
1,000  mg  daily)  of  vitamin  C.  The  first 
is  a  false-negative  glucose  oxidase 
enzyme  strip-test,  which  is  given  by 
ascorbic  acid  concentrations  as  low  as 
10  mg/100  ml  In  the  urine  (Ref.  34). 
The  second  is  a  false-positive  copper 
reduction  test  with  "Cninitest  Tablets" 
(Ref.  34).  Glycostiria  testing  is  impor- 
tant in  the  monitoring  of  a  diabetic's 
condition. 

Another  clinical  testing  problem  re- 
sulting from  excessive  vitamin  C  ir^es- 
tion  has  been  the  observation  of  false- 
negative  stool  occult  blood  tests,  con- 
firmed by  in  vitro  studies.  Fecal  exam- 
ination for  occult  blood  Is  an  impor- 
tant ancillary  procedure  in  the  assess- 
ment and  management  of  gastrointes- 
tinal diseases  and  gastrointestinal  irri- 
tation caused  by  drugs.  Amine-depend- 
ent  occult  blood  tests  such  as  the  He- 
moccult test  and  the  Derman  test  can 
be  inhibited  by  a  fecal  excretion  of  55 
mg  ascorbic  acid  dally,  resulting  in 
false-negative  indications.  A  vitamin  C 
intake  of  1.000  to  2.000  mg  daily  has 
resulted  in  such  false-negative  occult 
blood  tests.  It  has  been  recommended 
that  no  exogenous  ascorbic  acid 
should  be  ingested  for  48  to  72  hours 
prior  to  conducting  amlne-dependent 
stool  occult  blood  tests  (Ref.  35). 

Sodium  comprises  approximately 
11.6  percent  of  the  weight  of  sodium 
ascorbate.  Therefore  50  mg  sodiimi  as- 
corbate contains  5.8  mg  (0.25  milllequl- 
valent  (meq))  sodliun.  while  1.000  mg 
of  sodium  ascorbate  will  provide  116 
mg  (5.0  meq)  sodltmi.  There  is  a  need 
for  patients  on  sodium-restricted  diets 
to  know  the  sodlimi  content  of  the 
daily  dose  of  an  ascorbic  acid  product 
which  contains  sodiimi  ascorbate.  This 
Information  should  be  available  In  the 
product  labeling,  to  warn  patients  on 
severe  sodium  restriction  (llets  of  the 
potential  danger  in  using  high  daily 
dosages  of  sodiiun  ascorbate  products. 
Finally,  ascorbic  acid  has  been  re- 
ported to  block  the  anticoagulant 
effect  of  heparin  in  the  proportion  of 
d>out  200  mg  ascorbic  acid  to  100  units 
(about  1.0  mg)  heparin  (Ref.  36).  and 
to  interfere  with  the  prophylactic  use 
of  warfarin  sodium  (coiunadin)  in  a 
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woman  ingesting  16  g  ascorbic  acid 
daUy  (Ref.  37). 

In  siunmary,  patients  prone  to  recur- 
rent renal  calculi  (kidney  stones),  dia- 
betics, patients  undergoing  stool 
occult  blood  tests,  and  patients  on 
sodiimi-restricted  diets  or  anticoagu- 
lant therapy  should  be  warned  of  the 
above  effects  as  a  possible  conse- 
quence of  the  ingestion  of  vitamin  C 
products  for  extended  periods  in 
excess  of  the  recommended  dosage. 
The  above-mentioned  observations 
also  suggest  that,  because  of  the  possi- 
bility that  several  of  the  risk  factors 
cited  may  occur  in  the  same  individu- 
al, the  setting  of  the  upper  limit  of 
daily  dosage  for  products  marketed  for 
the  treatment  of  vitamin  C  deficiency 
at  500  mg  wotild  be  appropriate  to  pro- 
vide an  adequate  margin  of  safety 
when  the  product  is  used  as  directed. 

d.  Effectiveness.  The  effectiveness  of 
products  containing  vitamin  C  is  eval- 
uated by  the  quantitative  assay  deter- 
mination of  L-ascorblc  acid  by  an  ac- 
ceptable, validated  method  and  the  de- 
termination of  ascorbic  acid  levels  in 
himian  serum,  leukocytes,  and  urine 
before  and  after  an  appropriate  "load- 
ing test"  (Refs.  88  through  42). 

Although  as  little  as  6.5  mg  vitamin 
C  dally  has  been  reported  to  amelio- 
rate symptoms  of  scurvy,  larger  doses 
result  in  more  rapid  improvement  and 
in  substantial  rates  of  storage  in  body 
pools  (Ref.  14).  In  practice,  300  to  500 
mg  vitamin  C  daily  is  often  given 
orally  in  divided  doses  of  100  mg  for 
the  treatment  of  vitamin  C  deficiency. 
This  level  of  medication  is  continued 
imtll  a  total  of  4.000  mg  has  been  in- 
gested, after  which  daily  doses  of  100 
mg  are  used  to  prevent  the  re<nirrence 
of  symptoms.  In  florid  and  symptom- 
atic vitamin  C  deficiency,  at  which 
time  the  patient  is  under  close  and 
careful  observation  by  the  phjrsician. 
larger  dally  doses,  e.g.,  1,000  mg,  have 
been  recommended  until  symptoms 
are  controlled  (Ref.  1).  but  such  doses 
have  not  been  shown  to  be  superior  to 
a  500-mg  daily  dosage  and  do  not  pro- 
vide the  margin  of  safety  mentioned  In 
the  previous  section.  Single  doses  of  vi- 
tamin C  of  100  to  500  mg  are  effective, 
i.e..  are  absorbed  and  retained  by  the 
body,  If  plasma  levels  of  ascorbic  acid 
are  low  (Ref.  43).  Therefore,  the  rec- 
ommended maximum  effective  daily 
dose  for  the  treatment  of  vitamin  C 
deficiency  is  500  mg.  This  dose  is  con- 
sidered safe. 

e.  Conclxuion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  Ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  vitamin  C,  in 
the  dosage  and  forms  identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  use  in  the  prevention 
and  treatment  of  vitamin  C  deficiency 
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When  the  need  for  such  therapy  has 
been  determined  by  a  physician. 

f .  Category  I  conditions  under  which 
vitamin  C  is  generaUy  recognized  as 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  In  the  Federal 
Register. 

Acceptance  sources  of  vitamin  C  ac- 
tivity are  ascorbic  acid,  ascorbyl  palmi- 
tate, calcium  ascorbate,  niacinamide 
ascorbate  (for  use  only  in  combina- 
tions requiring  both  niacin  and  vita- 
min C),  and  sodium  ascorbate.  Dosage 
must  t>e  based  on  the  I^ascorbic  acid 
equivalent  (C:«H,0.,  molecular  weight 
176.2). 

(1)  Dosage— il)  For  prevention  of  de- 
ficiency. For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  50  to  100  mg  dally.  For  children 
under  1  year  of  age.  the  Panel  recom- 
mends the  advice  and  supervision  of  a 
physician. 

(U)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  300  to  500  mg 
daily.  For  children  xmder  1  year  of 
age,  the  Panel  recommends  the  advice 
and  supervision  of  a  physician. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

(1)  /Tuficofion*— (o)  For  prevention 
of  deficiency.  "For  use  in  the  preven- 
tion of  vitamin  C  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(6)  For  treatment  of  deficiency.  "For 
use  In  the  treatment  of  vitamin  C  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician." 

(li)  Warnings— ia)  For  products  con- 
taining 0.2  meg  (5  mg)  or  higher  of 
sodium  per  unit  of  dose.  The  sodium 
content  must  be  stated  per  dosage  imit 
(e.g..  tablet,  teaspoonful)  when  some 
or  all  of  the  source  of  vitamin  C  is 
sodlvmi  ascorbate  if  the  sodium  con- 
tent is  0.2  meq  (5  mg)  or  higher. 

(6)  For  products  containing  more 
than  5  meq  (125  mg)  sodium  per  unit 
of  dose.  "Do  not  take  this  product  if 
you  are  on  a  sodiimi-restricted  diet 
except  imder  the  advice  and  supervi- 
sion of  a  physician." 

(c)  For  products  containing  vitamin 
C  for  the  treatment  of  deficiency,  il) 
"Patients  with  gout  and/or  a  tendency 
to  form  kidney  stones  may  be  at  in- 
creased risk  when  taking  more  than 
the  recommended  dose." 

(2)  "Diabetics  taking  more  than  500 
mg  vitamin  C  dally  may  obtain  false 
readings  in  their  urinary  glucose  test." 

(Ill)  Professional  labeling.  The  Panel 
recommends  that  labeling  provided  to 
health  professionals  (but  not  to  the 
general  public)  should  contain  the  fol- 
lowing additional  information:  (a) 
"When  diabetics  ingest  large  quanti- 
ties (greater  than  500  mg  daily)  of  vi- 
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tamin  C,  the  following  false  results 
may  occur  when  testing  for  glycosuria: 
<i)  Palse-negatlves  for  glucose  oxidase 
enzyme  strip-tests; 

(2)  Palse-positives  for  tests  based  on 
copper  reduction." 

(6)  "The  ingestion  of  daily  doses  of 
1.000  mg  or  more  vitamin  C  may  result 
In  harmful  effects  due  to  hyperoxa- 
luria and  to  increased  urinary  acidity 
and  uric  acid  excretion;  oxalate  and 
uric  acid  crs^talization  may  occur  In 
the  kidney  or  bladder,  especially  in  pa- 
tients prone  to  renal  stone  formation. 
Additional  risk  factors  include  con- 
sumption of  foods  containing  high 
levels  of  oxalate,  and  small  intestinal 
disease  states,  e.g.,  resectlonlng,  evi- 
dencing Increased  urinary  oxalate. 
Persons  consuming  these  excessive 
amounts  of  vitamin  C  should  be  under 
a  phjrsician's  supen'ision." 

(c)  "No  exogenous  vitamin  C  should 
be  ingested  for  48  to  72  hours  prior  to 
conducting  amlne-dependent  stool 
occult  blood  tests,  to  prevent  a  false- 
negative  test  resulting  from  a  high 
fecal  excretion  of  ascorbic  acid." 

g.  Category  II  conditions  under 
which  vitamin  C  t»  not  generally  rec- 
ognized as  safe  and  effective  or  u  mi»- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  Vitamin  C  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Pederal  Recister. 

The  OTC  drug  use  of  any  source  of 
vitamin  C  under  the  following  condi- 
tions is  unsupported  by  scientific  data, 
and  in  some  Instances  by  sound  theo- 
retical reasoning. 

The  Panel  concludes  that  the  follow- 
ing suggested  indications  appearing  in 
the  literature  or  In  the  submissions  to 
the  Panel  for  the  use  of  vitamin  C 
sources  are  presently  not  supported  by 
adequate  controlled  clinical  studies,  or 
in  some  instances  may  require  direct 
supervision  by  a  physican  and  should 
not  be  permitted  on  the  market  until 
scientific  testing  supports  their  OTC 
use: 

<i)  "Atherosclerosis.- 

(II)  "Allergy." 

(III)  "Mental  disease,  schizophrenia." 
(Iv)  "Corneal  ulcers." 

(T)  "Idiopathic  methemoglobine- 
mia." 

(vl)  "Thromboeis." 

(vlt)  "Megaloblastic  anemia  and  ca- 
pillary fragility  in  the  alMience  of  vita- 
min C  deficiency." 

(vil)  "Adjunctive  treatment  of  iron 
deficiency  anemia  in  doses  leas  than 
200  mg." 

(ix)  "Treatment  of  patients  on  long- 
term  steroid  therapy." 

<x)  "Treatment  of  immobilized  pa- 
tients and  those  with  pressure  sores." 

(xl)  "Protective  or  therapeutic  effect 
on  the  course  of  the  common  cold." 
Although  claims  have  been  made  for 
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the  beneficial  effects  of  500  to  1.000 
mg  or  more  dally  of  vitamin  C  for  the 
treatment  and/or  prevention  of  the 
common  cold  (Ref.  44),  double-blind 
studies  have  been  less  than  corrot>ora- 
tlve  In  this  regard  (Refs.  45  through 
50).  Further  double-blind  studies  are 
required  to  evaluate  fully  the  validity 
of  the  claim.  No  claims  may  be  made 
for  the  use  of  vitamin  C  In  the  treat- 
ment of  the  common  cold. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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2.  flioflTL— a.  DescHption.  Biotln  Is  a 
water-soluble  vitamin  which  is  found 
widely  distributed  in  nature  bi  small 
quantities  (Ref.  1).  Biotln  functions  In 
the  body  as  a  cofactor  in  numerous 
carlraxylatlon  and  decartx)xylation  re- 
actions. It  is  essential  for  the  interme- 
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diate  metabolism  of  carbohydrates, 
the  synthesis  of  fatty  acids,  and  the 
Interconversions  of  amino  acids. 

The  potency  of  the  vitamin  Is  re- 
flected in  the  microgram  amounts  of 
normal  daily  intake  which  appear  to 
be  more  than  adequate  for  the  body's 
needs.  The  average  American  diet  has 
been  estimated  to  provide  100  to  300 
fig  biotln  daily  (Ref.  2).  In  addition, 
biotln  is  synthesized  by  many  of  the 
micro-organisms  which  normally  In- 
habit the  human  gastrointestinal 
tract.  In  studies  of  several  animal  spe- 
cies, the  amounts  of  Blotin  synthesized 
in  the  gut  are  adequate  to  meet  the 
host's  nutritional  needs  imder  normal 
conditions  (Ref.  1).  The  production  of 
relatively  large  amounts  of  biotln  in 
the  lower  gut  of  man  frequently  re- 
stilts  in  total  excretion  In  urine  and 
feces  in  excess  of  dietary  Intake  (Refs. 
2  through  6).  For  this  reason.  It  Is  un- 
known whether  a  dietary  requirement 
for  biotln  exists  in  human  beings  (Ref. 
2).  Experimental  evidence  indicates 
that  a  clinical  biotln  deficiency  cannot 
be  established  by  mere  removal  of  the 
vitamin  from  the  diet  (Ref.  2). 

Increases  in  urinary  biotln  concen- 
tration following  oral  administration 
of  large  doses  indicates  that  biotln 
from  the  diet  Is  relatively  well  ab- 
sorbed (Ref.  3).  The  mechanism  by 
which  this  absorption  takes  place  is 
not  known.  Absorption  at  the  site  of 
bacterial  synthesis,  in  the  large  intes- 
tine, has  also  been  shown  by  instilla- 
tion of  an  aqueous  biotln  solution  di- 
rectly Into  the  distal  colon.  Subse- 
quent increases  In  blood  and  urine 
levels  of  biotln  provide  evidence  that 
biotln  produced  by  bacteria  in  the 
colon  is  available  for  absorption  (Ref. 
7). 

b.  Safety.  Little  Information  regard- 
ing toxicity  of  biotln  is  available.  In 
the  treatment  of  infantile  seborrheic 
dermatitis  (Leiner's  disease).  Infants 
aged  6-months-old  and  yoimger.  or 
their  mothers,  were  given  biotln  by  In- 
jection In  amoimts  up  to  5  mg  dally 
for  as  long  as  6  to  12  dajrs  In  some 
cases.  No  overt  toxic  symptoms  were 
noted  in  mothers  or  infants  In  the  few 
studies  In  which  these  doses  of  biotln 
were  administered  (Refs.  8,  9,  and  10). 
While  animal  studies  fiulher  indicate 
the  biotln  is  a  relatively  nontoxic  sub- 
stance (Refs.  1  and  11).  the  upper 
himian  safety  limit  of  biotln  Intake 
caimot  be  estimated  from  available 
data. 

c.  Effectiveness.  Attempts  to  produce 
experimental  biotln  deficiency  in  some 
species  of  animals  and  In  man  have  re- 
quired use  of  the  potent  biotln  Inactl- 
vator,  avidln,  which  Is  present  In  raw 
egg  whites  and  is  destroyed  by  heat 
(Ref.  2).  When  experimental  biotln  de- 
ficiency has  been  produced  in  man  by 
feeding  large  amounts  of  raw  egg 
white  and  additionally  limiting  biotln 
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intake,  deficiency  symptoms  have  oc- 
curred after  several  weeks  of  the  di- 
etary regimen  (Refs.  12  and  13).  The 
symptom  most  characteristic  of  such  a 
deficiency  has  been  a  red,  scaly  derma- 
titis which  responded  rapidly  to  Inject-  . 
ed  doses  of  150  to  300  tig  biotin  dally 
for  3  to  5  days.  Without  such  trea^ 
ment,  more  sever  symptoms  involving 
nerual  abnormalities  subsequently  de- 
veloped (Refs.  12  and  13).  Besides  ex- 
perimentally produced  deficiencies,  oc- 
currence of  clinical  biotln  deficiency  in 
the  hujnan  population  has  been  re- 
ported in  only  two  individuals.  In  both 
cases,  the  persons  affected  followed 
the  unusual  dietary  practice  of  con- 
suming numerous  raw  eggs  daily,  com- 
bined with  few  other  nutrient  sources, 
for  periods  of  time  ranging  from  sever- 
al months  to  many  years.  Removal  of 
the  raw  eggs  from  the  diet,  or  supple- 
mentation with  foods  containing 
biotln  reversed  the  deflcienty  symp- 
toms as  seen  (Refs.  1,  14,  and  IS). 

Slightly  decreased  concentrations  of 
biotin  have  been  foimd  in  the  blood  of 
pregnant  women,  which  suggests  the 
possibility  of  Increased  utilization  of 
the  vitamin  during  pregnancy  or  a  di- 
lutional  effect  caused  by  increased 
blood  voliune  which  normally  accom- 
panies the  pregnant  state  (Ref.  16).  If 
Increased  demands  for  biotln  exist 
during  pregnancy,  there  Is  no  evidence 
that  such  needs  are  not  met  by  dietary 
intake  of  biotln,  coupled  with  intesti- 
nal synthesis  of  the  vitamin. 

Two  extremely  rare  genetic  biotin 
dependency  syndromes,  beta-methyl- 
crotonyl-glycinuria  and  propionic  aci- 
daemia,  have  been  described  in  man 
and  are  caused  by  genetic  cxxnirrence 
of  altered  blotin-dependent  eneymes 
with  a  lowered  affinity  for  biotin.  Ad- 
ministration of  excess  biotln  alleviated 
metabolic  symptoms  of  the  disorders 
in  the  two  cases  reported  (Refs.  17  and 
18).  An  OTC  preparation  of  biotin  Is 
not  warranted  for  use  in  these  disor- 
ders, however,  because  they  occur  very 
rarely  and  would  require  a  physician's 
diagnosis. 

In  a  limited  number  of  studies, 
biotln  has  been  claimed  to  be  of  value 
in  altering  the  course  of  Infantile  se- 
borrheic dermatitis  (Leiner's  disease) 
of  breast-fed  Infants  of  malnourished 
mothers  (Refs.  8.  9,  and  10).  However, 
biotin  treatment  has  not  always  allevi- 
ated the  disease  symptoms.  In  addi- 
tion, the  fact  that  substances  besides 
biotin,  such  as  antibiotics  and  prepara- 
tions containing  several  B-vitamins, 
have  been  effective  in  treating  some 
cases  of  seborrheic  dermatitis  (Ref.  10) 
Indicates  that  biotln  deficiency  may 
not  be  a  causal  factor  in  this  disease. 
While  some  of  the  cases  reported  sug- 
gest low  biotin  content  of  the  milk  of 
malnourished  mothers  to  be  the  cause 
of  the  disorder,  it  has  not  been  demon- 
strated   conclusively    that    levels    of 
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bk>ttn  In  human  milk  are  responsive  to 
levels  of  dIeUry  blotln  (Ref.  2).  Fur- 
thermore, it  has  been  fotind  that  se- 
borrheic dermatitis  occurs  among  in- 
fants fed  formula  diets  contalnlnc 
larger  amounts  of  biottn  than  does 
human  milk  of  healthy  Individuals 
(Ref.  10).  It  is  therefore  doubtful  that 
biotin  deficiency  is  the  cause  of  seborr- 
heic dermatitis  in  these  tnataneea.  In 
conclusion,  it  appears  from  the  evi- 
dence cited  that  several  factors  may  be 
responsible  for  the  onset  of  Infantile 
seborrheic  dermatitis.  Further  re- 
search is  therefore  needed  to  elucidate 
the  role  of  biotin  in  the  development 
of  this  disease  before  a  recommenda- 
tion can  be  made  regarding  the  effec- 
tiveness of  biotin  in  prevention  or 
treatment  of  Infantile  seborrheic  der- 
matitis. It  should  also  be  noted  that  if 
biotin  were  eventually  proven  to  be 
valuable  In  the  treatment  of  infantile 
seborrheic  dermatitis,  the  disease 
would  still  require  a  physican's  diagno- 
sis. In  addition,  the  large  amounts 
used  (1  to  5  mg)  in  attempts  to  treat 
the  disease  indicate  the  possibility  of 
an  individual  abnormality  of  biotin 
utilization  and  not  a  simple  deficiency 
state.  It  is  for  these  reasons  that  no 
recommendation  for  an  OTC  prepara- 
tion of  biotin  for  use  in  treating  infan- 
tile seborrheic  dermatitis  can  be  made. 
A  limited  numt>er  of  Investigations 
have  k)een  conducted  to  determine  the 
effect  of  long-term  antimicrobial  ther- 
apy an  microbial  biotin  synthesis  in 
the  intestine  (Refs.  13  and  19).  Theo- 
retically. If  bacterial  synthesis  of 
biotin  were  greatly  diminished  by  ad- 
ministration of  antimicrobial  agents 
for  sufficiently  long  periods  of  time,  a 
deficiency  of  biotin  could  develop. 
However,  results  have  been  variable  In 
the  few  reports  available  and  no  con- 
clusion of  increased  dietary  need  for 
biotin  under  conditions  of  prolonged 
antimicrobial  therapy  can  be  made  at 
this  time. 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  biotin  defi- 
ciency is  virtually  nonexistent  in  the 
U.S.  population  and  that  an  OTC 
preparation  of  biotin,  singly  or  in  con- 
bination.  is  not  warranted. 

e.  Category  I  conditions  under  tohich 
biotin  is  generaUy  recognized  as  sa/e 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  In  the  Fkddlal  Rac- 

ISTCIL 

None. 

f.  Category  II  conditions  under 
which  biotin  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
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the  Category  II  conditions  be  eliminate 
ed  from  OTC  blotln  drug  products  ef- 
fective 6  months  after  the  date  of  pub- 
lication of  the  final  monograph  in  the 
Pedcral  Racism. 

The  Panel  concludes  that  adequate 
and  reliable  scientific  evidence  ex- 
cludes any  basis  for  claims  for  the  ef- 
fective use  of  an  OTC  drug  prepara- 
tion of  biotin.  singly  or  in  combina- 
tion, for  prevention  or  treatment  of 
biotin  deficiency.  Blotln  is  available  In 
the  diet  from  nimierous  plant  and 
animal  sources.  Sjmthesis  of  biotin  by 
intestinal  micro-organisms  further  as- 
sures against  a  biotin  deficiency  even 
under  conditions  of  minimal  dietary 
intake. 

The  Panel  further  concludes  that 
the  use  of  biotin  in  the  treatment  of 
infantile  seborrheic  dermatitis 
(Leiner's  disease)  Ls  not  supported  by 
adequate  scientific  evidence  and  that 
labels  purporting  such  indications  are 
neither  truthful  nor  accurate. 

g.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification.  The  Panel 
recommends  that  a  period  of  2  years 
be  permitted  for  the  completion  of 
studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I. 

None. 
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3.  Choline.  The  Panel's  statement  on 
choline  includes  the  follow^ing  Ingredi- 
ents: choline  bltartrate.  choline  chlo- 
ride, and  choline  citrate. 

a.  DescHption.  Choline  (C,H,»NO,)  is 
a  white,  water-soluble  substance  of 
widespread  (xx;urrence.  found  in  abun- 
dant quantities  in  both  plant  and 
animal  foods  (Refs.  1  and  2).  Estimates 
of  choline  Intake  in  the  average 
American  diet  range  from  150  (Ref.  1) 
to  900  mg  daily  (Refs.  1  and  3).  Cho- 
line is  available  not  only  from  the  diet, 
but  the  evidence  from  a  variety  of  ani- 
mals and  plants  studied  Indicates  that 
choline  is  synthesized  throughout 
nature  (Ref.  4).  Choline  Is  synthesized 
In  the  human  body  also  by  two  known 
pathways.  Choline  synthesis  by  trans- 
methylation requires  the  presence  of 
methyl  groups  from  sources  such  as 
methionine.  De  novo  sythesls  of 
methyl  groups,  requiring  adequate 
amounts  of  vitamin  B-12  and  folic 
acid,  can  also  result  In  formation  of 
choline  in  the  variety  of  animal  spe- 
cies studied  (Ref.  4).  Amotmts  of  cho- 
line synthesized  by  these  mechanisms 
In  relation  to  dietary  need  are  not 
known  and  appear  to  depend  on  a  vari- 
ety of  other  factors  (Refs.  3  and  4).  Di- 
etary need  for  choline,  beyond  the 
amount  which  can  be  endogenously 
synthesized,  has  been  demonstrated  in 
a  number  of  animal  species  (Refs.  1 
and  3  through  6).  It  Is  possible  that  a 
need  for  dietary  choline  could  also  be 
demonstrated  in  man  under  experi- 
mental conditions  involving  systematic 
removal  of  choline  from  the  diet  (Ref. 
S).   However,   choline   deficiency    has 


not  yet  been  produced  in  man.  and 
there  is  no  evidence  that  a  dietary 
need  for  choline  exists  for  n^m. 

Biochemically,  choline  functions  as  a 
constituent  of  phospholipids,  notably 
sphingomyelin  and  lecithin  (Refs.  2.  3, 
and  4).  It  also  serves  In  the  formation 
of  acetylcholine,  a  substance  necessary 
for  neural  transmission.  Choline  fur- 
ther functions  as  part  of  a  labile 
methly  pool,  capable  of  contributing 
methyl  groups  for  the  synthesis  of  the 
amino  acid  methionine  and  other 
methylated  compotuujs  necessary  for 
proper  growth  and  cell  function  (Ref. 
4). 

Toxic  substances  known  to  interfere 
with  choline  metabolism  In  the  rat  in- 
clude 2-amlno-2-methyl  propanol  and 
alpha,  alpha-dlmethyltrlethyl-chollne 
(Refs.  7  and  8).  Effects  of  these  Inhibi- 
tors are  overcome  by  Inclusion  of 
excess  choline  in  the  diet.  Recent  re- 
search with  rats  indicates  possible  in- 
terference with  choline  utilization  by 
phenobarbiUl  (Ref.  9)  and  by  metho- 
trexate, a  drug  used  In  treatment  of 
cancer  (Ref.  10). 

b.  Safety.  Pew  studies  of  the  toxicity 
of  choline  in  man  are  available.  How- 
ever, data  concerning  various  species 
of  animals  studied  Indicate  that  oral 
doses  are  generally  less  toxic  than  in- 
jected doses  (Ref.  1).  Choline  has  been 
fotmd  to  be  lethal  to  rabbits  when  ad- 
ministered subcutaneously  in  doses  of 
500  mg/kg  of  body  weight  (Ref.  2). 
Choline    chloride    \s   lethal    to   mice 
when  give  interparenterally  in  doses  of 
31.3  mg/kg  of  body  weight  (Ref.  2).  A 
study  of  choline  toxicity  in  rats  re- 
vealed that  both  the  dosage  of  choline 
and  the  vehicle  used  for  its  oral  ad- 
ministration affected  its  toxicity.  For 
example,  choline  chloride  fed  at  2.7  to 
6.0  percent  of  the  diet  resulted  In  de- 
creased  growth   rate   but   no  deaths 
among  rats  studied  for  3  to  4  months, 
while  choline  chloride  fed  as  4  percent 
of  the  drinking  water  resulted  in  the 
death   of   aU   rats  studied  within   3 
months  (Ref.  1).  It  is  possible  that  the 
greater  toxicity  seen  when  choline  was 
fed  In  the  drinking  water  was  an  Indi- 
rect effect  of  decreased   water  con- 
sumption and  not  due  to  the  choline 
itself.  The  death  rate  from  choline 
toxicity  was  fotmd  to  be  comparable 
between  rats  and  guinea  pigs  given  In- 
traparenteral  doses  of  choline  of  45  or 
60  mg/100  g  of  body  weight.  At  the 
lower  dosage,  20  to  29  percent  of  the 
animals  tested  died,  while  60  to  74  per- 
cent died  when  the  60  mg  dose  was  in- 
jected (Ref.  11). 

No  reports  of  choline  toxicity  in 
htmian  beings  are  apparent.  Thera- 
peutic doses  of  choline  chloride  and  of 
choline  dlhydrogen  citrate,  in  amounts 
ranging  from  3  to  12  g  daily,  have  been 
used  in  the  treatment  of  alcoholic  cir- 
rhosis for  periods  of  time  ranging 
from  a  few  days  to  4  months  as  de- 
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scribed  below,  with  no  toxic  effects  re- 
ported (Refs.  12  through  16).  WhUe  no 
data  are  available  regarding  the  effect 
of  large  doses  of  choline  given  to 
normal  individuals  for  indefinite  peri- 
ods of  time,  there  is  not  evidence  from 
the  few  cirrhotic  patients  studied  that 
choline  would  be  toxic  at  levels  several 
times  those  commonly  ingested  in  the 

diet. 

c  £/rec«t;en€»».  Bioavailability  of 
choline  from  any  pharmaceutical 
product  can  be  determined  by  analysis 
In  plasma  and  tissues  for  choline  con- 
tent, using  a  microbiological  assay 
(Ref.  4).  Choline  cholride  and  choline 
dlhydrogen  citrate  are  the  forms  of 
choline  most  frequently  used  in 
human  studies  (Refs.  12.  13.  and  14). 
In  addition,  choline  gluconate  and 
choline  phosphate  appear  to  have 
equal  absorptive  value  (Ref.  1). 

Choline  deficiency  has  been  induced 
in  a  nimiber  of  animal  species.  Includ- 
ing the  rat.  guinea  pig,  dog.  pig, 
monkey,  and  several  species  of  poultry 
(Refs.  4.  5.  and  6).  In  most  cases  the 
diet  used  to  produce  such  a  deficiency 
Is  low  In  both  choline  and  protein  con- 
tent. Symptoms  vary  depending  on  the 
species  studied.  However,  the  most 
common  symptoms  found  are  low 
growth  rate,  fatty  infiltration  of  the 
liver,  and  hemorrhagic  kidney  disease. 

The  fatty  liver  sign  of  choline  defi- 
ciency In  ftnimaia  hss  received  much 
attention  because  of  its  similarity  to 
fatty  livers  seen  in  himmn  beings  suf- 
fering from  alcoholism,  and  to  the 
fatty  liver  of  kwashiorkor.  However, 
animal  studies  reveal  that  complex 
factors  are  involved  in  deposition  of 
liver  fat.  WhUe  Insufficient  amounts 
of  choline  is  one  factor  which  can 
bring  about  fatty  infiltration  of  the 
liver,  other  nutritional  and  physiologi- 
cal factors  appear  to  greatly  modify 
the  amount  of  choline  necessary  to 
prevent  such  liver  damage.  These  In- 
fluences include  the  amoimt  of  dietary 
protein  (Refs.  17  and  18)  and  fat 
(Ref a  4.  5,  19,  and  20).  type  of  dietary 
carbohydrate  (Refs.  21  through  24). 
number  of  calories  fed  (Refs.  4.  20,  and 
25),  and  possibly  the  amount  of  di- 
etary cholesterol  (Ref a  6  and  20).  In 
addition,  other  nutrients,  including  vi- 
tamin B-12  (Refs.  4  and  26)  and  meth- 
ionine, threonine,  and  other  amino 
acids  (Refs.  21  and  27)  have  been 
shown  to  prevent  or  reverse  fatty  liver 
symptoms  in  wpimau  fed  low  choline 
diets. 

Physiological  factors  shown  to  influ- 
ence choline  needs  In  animals  include 
hormone  Imbalances,  sex.  age,  and  en- 
vironmental temperature  (Refa  4,  5, 
13,  and  26).  Because  of  the  interplay 
of  these  various  nutritional  and  phys- 
iological factors,  results  of  studies  of 
choline  deficiency  in  animals  have 
varied  widely.  It  has,  therefore,  been 
difficult  to  assess  the  importance  of 
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dietary  choline  alone  in  prevention  of 
fat  deposition  in  the  liver.  It  is  likely 
fvirther  that  the  numerous  nutritional 
and  physiological  factors  influencing 
the  amount  of  choline  required  by  ani- 
mals Influence  choline  needs  in  man. 

It  is  presently  believed  by  the  major- 
ity of  researchers  that  protein  defi- 
ciency is  the  critical  element  resulting 
In  fat  deposition  In  the  liver  of  chil- 
dren suffering  from  kwashiorkor 
(Refs.  4  and  28).  The  posslblUty  that 
cirrhosis  of  chronic  alcoholism  is  a 
result  of  inadequate  amounts  of  di- 
etary choline  has  prompted  numerous 
animal  studies,  conducted  to  deter- 
mine the  role  of  choline  and  other  nu- 
tritional factors  in  ethanol-lnduced 
liver  damage  (Refs.  4.  13,  19,  22,  24,  25. 
29.  and  30). 

As  might  be  expected  from  results  of 
studies  cited  concerning  choline  defi- 
ciency alone,  results  of  the  effect  of 
choline  and  other  nutritional  factors 
on  the  fatty  liver  of  cirrhosis  are 
varied.  The  physiological  and  nutri- 
tional factors  determining  the-  need 
for  dietary  choline  are  further  compli- 
cated by  introduction  of  ethanol. 

As  a  result,  it  has  not  yet  been  deter- 
mined whether  alcoholic  cirrhosis  in 
man  or  ftniTnn.is  is  caused  by  one  or 
more  nutritional  deficiencies,  a  toxic 
effect  of  alcohol  Itself,  an  effect  of  in- 
creased calories   from  alcohol,   or  a 
combination  of  these  factors  or  some 
other  unknown  factor  (Refs.  4,  13,  19, 
22,  24,  25,  29.  30,  and  31).  In  extrapo- 
lating animal  studies  on  nutritional 
factors  in  alcoholism  to  human  beings, 
caution  must  be  used  for  several  rea- 
sons. In  general.  It  can  be  said  that 
choline  has  been  shown  to  have  an 
effect  on  development  of  ethanol-ln- 
duced fatty  livers  In  animals  when  the 
choline  is  supplied  at  low  or  marginal 
amounts  in  the  diet  (Ref.  29).  Howev- 
er, no  relation  between  dietary  choline 
levels  and  the  occurrence  and  severity 
of  alcoholic  fatty  livers  In  man  has 
ever  been  demonstrated  In  addition, 
while  rats  have  been  used  in  the  ma- 
jority of  ethanol  studies  in  animals,  a 
limited  number  of  enzyme  studies  sug- 
gest possible  basic  difference  t)etween 
choline  metabolism  In  rats  and  man 
and  other  primates  (Ref a  1,  32,  33. 
and  34).  Such  differences  could,  theo- 
retically, reduce  the  applicability  of 
choline-ethanol  relationships  in  rats 
to  those  in  man.  Furthermore,  the  cor- 
relation between  fatty  livers  in  ani- 
mals and  those  seen  in  human  beings 
has  not  been  conclusively  established 
(Ref.  4),  nor  has  the  presence  of  fat  in 
the  liver  been  determined  to  be  causal- 
ly related  to  cirrhosis  in  man  (Refs.  15 
and  29). 

Studies  of  the  effect  of  choline  ther- 
apy in  alcoholic  cirrhosis  of  htiman 
beings  are  limited  and  with  varying  re- 
sults (Ref a  12  through  15  and  35).  In 
general,  such  studies  often  lack  ade- 
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quale  controls,  employ  few  numbers  of 
patients,  and  are  carried  out  over  peri- 
ods of  time  which  are  too  short  in  du- 
ration to  allow  for  reliable  evaluation 
of  results.  In  addition,  most  subjects 
suffering  from  alcoholism  exhibit  mul- 
tiple nutritional  deficiencies  and  vary 
ffreatly  in  response  to  treatment, 
making  evaluation  of  any  single  factor 
extremely  difficult  (Refs.  1.  4.  and  IS).. 

It  does  seem  quite  clear  that  choline 
b  of  no  benefit  In  the  treatment  of  cir- 
rhosis. The  majority  of  the  evidence 
indicates  that  a  diet  adequate  in  all  es- 
sential nutrients  is  the  most  effective 
In  the*^reatment  of  cirrhosis.  There  is 
no  reason  to  believe  that  optimal 
amounts  of  choline  and  its  precursors 
are  not  supplied  by  such  a  balanced 
diet  (Refs.  1.  4.  12  through  15.  and  35). 
Also,  there  is  not  evidence  that  alco- 
hol intake  Increases  the  need  for  cho- 
line, although,  of  course,  it  frequently 
causes  anorexia  and  decreased  food 
intake  (Refs.  1.  4,  and  12  through  14). 

Choline  deficiency  has  not  been 
demonstrated  in  man  and.  In  view  of 
the  widespread  occiurence  of  choline 
and  methionine  in  plant  and  animal 
foodstuffs,  it  seems  unlikely  that  Is 
would  occur,  except  possibly  In  infants 
or  young  children  with  diets  severely 
deficient  in  protein  and  rich  in  highly 
refined  products  (Ref.  3).  Mixed  diets 
are  estimated  to  provide  adults  with 
400  to  900  mg  choline  dally  (Ref.  3). 
Such  amounts  are  evidently  adequate 
but,  as  the  quantity  of  choline  synthe- 
sized by  the  body  is  not  known  and  as 
mixed  diets  also  provide  methionine 
and  probably  other  methyl  donors, 
these  amounts  should  not  be  equated 
with  either  requirements  or  dietary 
allowances  (Ref.  3). 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  choline  defi- 
ciency is  virtually  nonexistent  in  the 
U.S.  population  and  that  an  OTC  drug 
preparation  of  choline,  singly  or  In 
combination,  is  not  warranted. 

e.  Category  I  conditions  under  which 
choline  ia  generally  recognized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  In  the  Pkdekai.  Rbo- 


None. 

f.  Category  II  conditions  under 
vhich  choline  is  not  generally  recog- 
nized as  safe  and  effectix>e  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  choline  drug  products  ef- 
fective 6  months  after  the  date  of  pub- 
lication of  the  final  monograph  in  the 
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The  Panel  concludes  that  the  OTC 
drug  use  of  choline  chloride,  choline 
bitartrate.  and  choline  citrate  Is  not 
supported  by  adequate  scientific  evi- 
dence. A  choline  deficiency  syndrome 
has  never  been  demonstrated  In  man, 
and  because  choline  can  readily  be 
manufactured  within  the  body  from  a 
number  of  dietary  sources  of  labile 
methyl  groups  and  there  cannot  be 
said  to  be,  for  man,  a  dietary  require- 
ment for  preformed  choline,  the  Panel 
concludes  that  there  is  no  evidence  of 
any  drug  need  for  an  OTC  choline 
preparation  of  any  kind. 

g.  Category  til  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification.  The  Panel 
recommends  that  a  period  of  2  years 
be  permitted  for  the  completion  of 
studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I. 

None. 
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4.  Vitamin  B-12.  The  Panel's  state- 
ment on  vitamin  B-12  Includes  the  fol- 
lowing Ingredient:  cyan<x»balamln. 

a.  Reference  form.  Dosages  recom- 
mended in  this  document  are  based  on 
the  cyanocobalamln  equivalent 
(C«.H«CoN,.0>J*.  molecular  weight 
1355.4). 

b.  Description.  Vitamin  B-12  is  a 
term  In  common  usage  to  refer  to  a 
series  of  (X>balt-€ontalning,  nutritional- 
ly active  corrlnolds.  The  two  metaboll- 
<adly  active  (^enzyme  forms  In  man 
and  those  found  In  mammalian  tissues 
are  5-deoxyadenosyl  (»balamln  (coen- 
zyme B-12)  and  methyl  cobalamln 
(methyl  B-12).  The  most  commonly 
used  oral  form  of  vitamin  B-12  is  cyan- 
ocobalamln. Other  semisynthetic 
forms  of  vitamin  B-12.  mitilpotent 
with  (;yanocobahunln  for  treatment  or 
prevention  of  vitamin  B-12  detldency. 
Include  hydroxycobalamln,  aqua  coba- 
lamln. and  nltritocobalamln.  H(}wever. 
the  Panel  concludes  that  only  cyano- 
cobalamln Is  acceptable  as  an  OTC 
drug  source  of  vitamin  B-12  activity. 

Vitamin  B-12  U  required  for  DNA 
synthesig  and  cell  replication  by  aU 
mammalian  species.  As  a  cof actor  in 
methionine  synthesis,  vitamin  B-12 
participates  in  the  conversion  to  tetra- 
hydrofolate  from  methyl  tetrabjrdro- 
folate,  thus  generating  the  cofactor 
for  the  synthesis  of  thymidine.  In  ad- 
diUoo,  vitamin  B-12  Is  a  required  co- 
factor  in  the  interconversion  of 
methyl  malonir  add  and  succinic  acid 
by  methyl  makmyl  CoA  mutaae  (Ref. 
1).  Vitamin  B-12  deficiency  is  charac- 


terized by  megaloblastic  anemia  and 
simUar  megaloblastic  alterations  in 
other  tissues  stich  as  the  gastrointesti- 
nal tract  epithelium.  Methyl  malonic 
acid  or  pre<nirsors  may  appear  abnor- 
mally in  urine  in  vitamin  B-12  defi- 
cient subjects  or  in  those  with  genetic 
defects  in  vitamin  B-12  utilization. 
Neurologic  degeneration  may  occur 
when  deficiency  is  prolonged  and 
aeven  (Ref.  2). 

Animal  meat  including  Uver.  fish, 
seafood,  and  en>  are  good  aooroes  of 
vitamin  B-12.  Daily  requirements  are 
small,  in  the  range  of  OJ  to  2.5  ^g 
(Refs.  3  and  4)  and  an  efficient  entero- 
hepatic  circulation  is  capable  of  con- 
serving several  times  that  amount 
dally  (Ref.  4).  The  liver  can  store  1.000 
to  1,500  fig  in  a  normal  adult,  an 
sunount  capable  of  sustaining  vitamin 
B-12  needs  for  3  to  5  years. 

c.  Safety.  No  toxic  effects  of  oral  vi- 
tamin  B-12  have  been  dem<«i8trated  In 
humans.  As  a  water-soluble  substance, 
excess  vitamin  B-12  is  excreted  in 
urine.  Single  oral  doses  ranging  from 
0.5  to  100  mg  have  been  administered 
to  humans.  No  apparent  side  effects 
were  observed  (Refa  5  through  8). 

During  long-term  therapy  (3  to  5 
years)  with  weekly  oral  doses  of  1  mg 
crystalline  vitamin  B-12,  no  adverse 
effects  were  observed  (Ret  9). 

<L  Effectiveness.  Normal  absorption 
of  dietary  vitamin  B-12  occurs  by  two 
mechanisms.  One  metdianlsm  is  opera^ 
tive  under  usual  dietary  conditions 
and  the  other  mechanism  operates  at 
a  significant  rate  only  at  vitamin  in- 
takes far  beyond  those  in  the  usual 
diet.  The  first  absorption  mechanism 
requires  the  participation  of  a  gastric 
factcNT.  Intrinsic  Factor  of  Castle  (IF), 
a  glycoprotein  secreted  by  the  parietal 
cells  of  the  stomach.  The  glycoprotein 
forms  a  complex  with  ingested  vitamin 
B-12  in  the  presence  of  gastric  add. 
and  the  vitamin  B-12-IF  complex  then 
passes  to  the  distal  small  intestine  or 
terminal  ileum  where  vitamin  B-12  Is 
taken  up  into  the  ileal  epithelial  cells 
with  the  aid  of  specific  memtaane  re- 
oepC<Mr8.  This  mechankon  has  an  effi- 
ciency of  about  50  percent  when  the 
dose  is  up  to  10  ^.  At  doses  higher 
than  10  fig  the  efficiency  of  afasoprtion 
decreases  (Ref.  10).  Thus  a  10  ^V  oral 
doae  is  considered  by  this  Panel  to  be 
an  effective  doae  for  the  prevention  of 
dietary  defidency  because  increasing 
the  quantity  will  produce  no  addition- 
al benefit.  The  second  mechanism  of 
absorption  occurs  by  diffusion  at  a 
very  low  rate  wUh  an  efficiency  of 
about  1  percent  and  is  quantitatively 
significant  only  at  oral  doses  in  excess 
of  100  Mg  (Ref.  11). 

Dietary  deficiency  of  vitamin  B-13  is 
rare.  For  practical  purposes,  dietary 
defidency  ooctirs  in  individuals  with 
normal  gastrointestinal  function  ooly 
after  several  years  <»i  a  very  strict 


vegetarian  diet.  Dietary  deficiency 
does  not  occtir  in  ovolacto  vegetarians 
(those  who  add  eggs  and  milk  to  a  ve- 
getarindiet). 

Vitamin  B-12  deficiency  usually 
occurs  when  gastric  intrinsic  factor  Is 
larking  (e.g..  pemldous  anemia)  or 
when  the  ileal  absorption  site  is  IcMt  or 
damaged  by  surgery  or  disease  (Ref. 
12).  Under  these  conditions,  injected 
vitamin  B-12  is  the  only  entirely  reli- 
able means  of  ensuring  an  adequate  vi- 
tamin supply  (Ref.  13).  Vitamin  B-12 
deficiency  may  occur  as  an  acquired 
condition  when  the  intestine  is  over- 
grown abnormally  with  bacteria  or  in- 
fested with  fish  tapeworm.  In  both  In- 
stances, the  defidency  Is  due  to  a  com- 
petition with  the  offending  organism 
for  binding  and  utilization  of  vitamin 
B-12.  Therapy  consists  of  eradication 
of  the  infestation  and  treatment  of  de- 
ficiency, if  severe,  with  a  single  paren- 
teral dose  of  vitamin  B-12. 

Vitamin  B-12  defidency  may  occur 
due  to  rare  genetic  metat>olic  defects 
in  Q>ite  of  an  adequate  amoimt  of  di- 
etary intake  of  vitamin  B-12.  These 
metabolic  defects  Indude  abnormali- 
ties in  the  synthesis  of  Intrinsic  factor, 
ileal  receptors,  vitamin  B-12  transfer 
t»x>teins  (transcobalamins).  and  en- 
zymes which  (xmvert  vitamin  B-12  to 
coenzyme  forms  (Ref.  14).  Defective 
apoenzymes  may  result  in  vitamin  B- 
12  requirements  20  to  100  times  the 
usual  needs.  It  should  be  emphasized 
that  these  genetic  conditions  are  rare 
and  require  the  skill  and  tedmology  of 
a  sophisticated  medical  center  for  di- 
agnosis and  managment. 

When  vitamin  B-12  defidency  is  due 
to  inadequate  absorption.  1  m  paren- 
teral vitamin  B-12  daily  is  adequate 
(Refs.  10  and  13)  and  a  shigle  100  fig 
injection  is  almost  always  curtive  of  all 
manifestations  of  defidency.  These 
conditions  are  most  reliably  treated 
with  regular  Intramuscular  vitamin  B- 
12  therapy.  The  pharmacologic  mech- 
anism of  absorption  could  only  be  uti- 
liasd  safely  in  therapy  if  large  doses 
(graater  than  100  fig)  of  oral  vitamin 
B-12  were  used  under  (»refuJ  medidal 
supervision  to  dtxnunent  adequate  ab- 
•orjytion  and  ntilizatiao.  Therapy  of 
the  genetic  defects  requires  hi^  dose 
therapy  (20  to  100  times  normal)  by 
the  intramuscular  route  under  medical 
care  (Ref a  14  and  15). 

The  documented  indications  for  reli- 
able oral  vitamin  B-12  therapy  are 
limited  to  dietary  vitamin  B-12  defi- 
ciency in  the  rare  vegan  (an  individua] 
adhering  to  a  strict  vegetarian  diet  in- 
dudlng  no  animal  products)  or  in  indi- 
viduals adhering  to  certain  other  types 
(rf  vegetarian  diets.  Defidency  due  to 
malabsorption  associated  with  diseasfg 
of  the  stomach  (e.g..  pernicious 
anemia)  and/or  the  small  Intestine 
(cc  Ileal  resection,  bacterial  over- 
growth, troirtcal  sffTue)  or  due  to  rare 
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\  senetic  defects  resulting  In  nudabsorp- 
tlon  or  block  In  the  metabolic  utiliza- 
tion requires  parenteral  therapy  and 
the  careful  sxirvelllance  of  a  physician. 
The  physiologic  mechanism  of  vita- 
min B-12  absorption  has  a  capacity  of 
1.5  to  3  fig  per  dose  (Ref.  10).  At  ap- 
proximately a  50  percent  efficiency,  an 
oral  dose  of  3  to  10  )ig  results  In  an 
adequate  dose  of  bioavallable  vitamin 
B-12  In  the  normal  IndividuaL 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
■ubmltted  data,  and  the  marketing 
history  of  vitamin  and  mineral  Ingre- 
dients. Based  upon  the  available  data, 

,  the  Panel  concludes  that  vitamin  B- 
I  12.  in  the  dosage  and  form  identified 
under  Category  I  conditions  below.  Is 
safe  and  effective  for  use  In  the  pre- 
vention of  vitamin  B-12  dietary  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician. 

f.  Category  I  condition*  under  which 
vitamin  B-12  is  generally  recognized 
€L»  tafe  and  effective  and  i*  not  mis- 
branded.  The  Panel  recommends  that 
the  Category  I  conditions  be  effective 
30  days  after  the  date  of  publication 
of  the  final  monograph  In  the  Pderal 
Register. 

Cyanocobalamin  is  the  only  accept- 
able source  of  vitamin  B-12  activity. 
Dosage  must  be  based  on  the  cyanoco- 
balamin equivalent  (CaH«CoN..Oi«P, 
molecular  weight  1355.4.). 

(1)  Dosage— For  prevention  of  di- 
etary deficiency.  For  adults  and  chil- 
dren 1  year  of  age  and  older,  the  oral 
dosage  is  3  to  10  ^  dally.  For  children 
imder  1  year  of  age,  the  Panel  recom- 
mends the  advice  and  supervision  of  a 
physician. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

(I)  Indication— For  prevention  of  di- 
etary deficiency.  "For  use  in  the  pre- 
vention of  vitamin  B-12  dietary  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician. " 

(II)  Warnings— <a)  For  products  con- 
taining xHtamin  B-12  as  the  only 
active  ingredient  "Caution:  This  prep- 
aration is  for  the  prevention  of  vita- 
min B-12  dietary  deficiency  and 
cannot  be  safely  used  for  the  treat- 
ment of  vitamin  B-12  dietary  deficien- 
cy." 

(b)  For  combination  products  for  the 
treatment  of  multiple  deficiencies 
which  contain  a  prevention  dose  of  10 
iig.  "This  product  cannot  be  safely 
used  for  the  treatment  of  vitamin  B- 
12  deficiency." 

g.  Category  It  conditions  under 
which  vitamin  B-12  is  not  generally 
recognized  as  safe  ajid  effective  or  is 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  he 
eliminated  from  OTC  vitamin  B-12 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  RsctSTEa. 
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The  Panel  concludes  that  the  OTC 
oral  drug  use  of  cyanocobalamin.  for 
the  following  Indications,  is  not  sup- 
ported by  adequate  scientific  evidence 
and  that  labels  purporting  such  Indica- 
tions are  neither  truthful  nor  accu- 
rate: (1)  "For  the  treatment  of  vitamin 
B-12  deficiency  secondary  to  perni- 
cious anemia." 

(2)  "For  vitamin  B-12  deficiency  sec- 
ondary to  gastrointestinal  malab8ori>- 
Uon." 

(1)  "For  use  in  genetic  vitamin  B-12 
or  dependency  syndromes,  e.g..  methyl 
malonlc  aciduria." 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  by  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

(1)  Proposed  dosage— For  prevention 
of  dietary  deficiency.  For  women 
taking  oral  contraceptives,  the  oral 
dosage  Is  3  to  10  ^g  daily. 

(2)  Proposed  labeling.  The  Panel  rec- 
ommends the  following  specific  label- 
ing for  vitamin  B-12  for  use  in  women 
taking  oral  contraceptives: 

Indication— For  prevention  of  di- 
etary deficiency.  "For  use  in  the  pre- 
vention of  vitamin  B-12  deficiency  in 
women  taking  oral  contraceptives 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(3)  EvaluatiOTL  Further  study  is  re- 
quired to  document  the  following:  (i) 
That  vitamin  B-12  deficiency,  charac- 
terized by  a  lowering  of  servun  vitamin 
B-12  and  by  morphologic  changes  in 
blood  or  bone  marrow,  occurs  at  In- 
creased prevalence  in  women  on  oral 
contraceptives  relative  to  appropriate 
controls. 

(11)  That  such  deficiency  Is  prevent- 
ed by  a  dally  oral  dose  of  vitamin  B- 
12. 
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5.  Folacin.  The  Panel's  statement  on 
folacln  Includes  the  following  ingredi- 
ent: folic  acid. 

a.  Reference  form.  Dosages  recom- 
mended in  this  d(xniment  are  based  on 
the  pteroyl  mono-L-glutamlc  acid 
equivalent  (C.»H,,NtO..  molecular 
weight  441.4). 

B.  Description.  Folacln  is  the  generic 
term  for  folic  acid  (pteroylmonogluta- 
mlc  add,  POA)  and  related  compounds 
exhibiting  qualitatively  the  biologic 
activity  of  folic  acid.  Most  of  the  vita- 
min is  present  In  food  as  polyglpta- 
mates  (Ref.  1),  which  require  the 
action  of  an  Intestinal  peptidase  to 
free  the  vitamin  for  release  Into  the 
circulation  (Ref.  2)  Folacin  is  present 
in  a  wide  variety  of  foods,  especially 
liver,  leafy  vegetables,  certain  fruit, 
and  yeast. 

While  dietary  folacin  consists  largely 
of  reduced  folates  in  monoglutamyl  or 
polyglutamyl  form,  the  only  synthetic 
preparation  commercially  available  for 
oral  use  is  POA.  Once  folic  add  is  ab- 
sorbed, it  must  undergo  further  meta- 
bolic conversion  to  its  coenzymatlc 
forms  via  a  series  of  reduction  reac- 
tions. The  final  products,  tetrahydro- 
folatcs,  function  primarily  in  single 
(mrbon  transfers  and  along  with  vita- 
min B-12  in  nucleic  acid  synthesis.  A 
defidency  characteristically  leads  to 
megaloblastic  anemia  (Ref.  3). 


c.  Safety.  Prior  to  1973.  regulations 
limited  the  content  of  folic  acid  in 
multivitamin  dietary  supplement  prep- 
arations to  0.1  mg.  This  limitation  was 
based  largely  on  studies  which  showed 
that  injections  of  POA  in  doses  great- 
er than  0.4  mg  could  cause  remission 
of  the  hematologic  but  not  the  neuro- 
logic complications  of  pernicious 
anemia  and  could,  therefore,  mask 
that  diagnosis  and  prevent  early  inter- 
vention and  reversal  of  the  neurologic 
complications  of  that  disease  (Refs.  4, 
5,  and  6).  It  has  also  been  shown  that 
oral  doses  of  folic  add,  at  or  near  the 
dally  requirement  of  0.1  to  0.4  mg, 
would  not  correct  the  hematologic 
complications  of  vitamin  B-12  defi- 
ciency anemia  (given  an  absorption  ef- 
ficiency of  approximately  50  percent). 
The  effective  oral  dose  required  to 
mask  the  diagnosis  of  pernicious 
anemia  would  be  greater  than  the  0.4 
mg  parenteral  dose  (Ref.  7).  There- 
fore, the  case  against  the  widespread 
use  of  folic  acid  in  vitamins  based  on 
the  potential  missed  diagnosis  of  per- 
nldous  anemia  is  not  substantial  and 
must  be  weighed  against  the  preven- 
tion of  folic  acid  defldeiKy. 

No  toxic  effects  of  folic  add  are 
known  at  doses  as  high  as  15  mg  daily. 
It  has  been  claimed  that  larger  doses 
of  folic  acid  may  reverse  effects  of  an- 
ticonvulsants and  contribute  to  sei- 
zures (Refs.  8  and  9).  These  claims  are 
under  study. 

d.  Effectiveness.  The  average  dafly 
requirement  of  crystalline  folic  add  is 
based  upon  hematologic  responses  to 
minimal  doses  of  PGA  in  defident  sub- 
jects and  a  variety  of  deficiency  induc- 
tion experiments  In  human  volunteers. 
Evidence  exists  that  daily  0.05  mg 
PGA  orally  will  Induce  a  complete  he- 
matologic remission  in  most,  if  not  all, 
patients  with  folic  add  deficiency 
anemia  which  is  not  due  to  malabsorp- 
tion (Ref.  4).  Similarly.  0.05  mg  PGA 
daOy  will  prevent  biochemical  evi- 
dence of  folic  acid  defidency  in  experi- 
mental subjects  ingesting  diets  severe- 
ly defldent  in  folacln  (Ref.  10).  Fur- 
thermore, the  classic  time-depletion 
study  in  a  normal  volunteer  in  whom 
tissue  stores  were  estimated  to  be  7.5 
mg  indicated  that  about  0.05  mg  folic 
add  were  utilized  each  day  (Ref.  11). 
For  normal  adults  most  evidence 
would  place  the  daily  requirement  at 
approximately  0.05  mg  crystalline  folic 
add  daily.  Doses  of  0.1  to  0.2  mg  daOy 
are  necessary,  however,  to  induce 
normal  serum  levels  of  folic  add  In  de- 
fident individuals  (Refs.  4  and  5). 

POA  administered  to  normal,  fasting 
subjects  In  doses  between  0.2  and  1  mg 
is  absorbed  with  an  efficiency  ranging 
from  45  to  79  percent  based  upon  uri- 
nary excretion  of  labeled  folate  (Refs. 
2  and  12).  Disease  of  the  gastrointesti- 
nal tract,  alcoholism,  and  drugs  such 
as  diphenylhydantoin  may  depress  ab- 
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sorption  of  the  crystalline  PGA  to  10 
to  30  percent  (Refs.  2  and  12).  Allow- 
ing for  a  wide  range  of  absorption  of 
oral  POA,  the  recommended  upper 
dose  is  set  at  0.4  mg.  For  the  pregnant 
and  lactating  female,  the  recommen- 
dation is  for  approximately  twice  that 
value  (1  mg)  to  insure  adequate  folate 
in  the  presence  of  increased  require- 
ment. Folacin  deficiency  has  been  do- 
cumented in  high  prevalence  among 
pregnant  women  (Refs.  10,  13.  and  14); 
patients  with  diseases  affecting  the 
gastrointestinal  tract,  including  celiac 
disease  and  other  forms  of  malabsorp- 
tion, ulcerative  colitis,  and  regional  en- 
teritis; patients  with  intestinal  resec- 
tion; alcoholics:  and  patients  who  use 
certain  medications  such  as  anticon- 
vulsants (Ref.  9).  Low  serum  folate 
levels  have  been  reported  in  patients 
taking  oral  contraceptive  pills  (Ref. 
15).  However,  an  increased  incidence 
of  folate  defidency  anemia  has  not 
been  proven  and  the  changes  in  serum 
may  represent  changes  in  folate  bind- 
ing in  serum  rather  than  folate  deple- 
tion. Initial  reports  that  oral  contra- 
ceptives interfere  with  absorption  of 
natiutd  folates  are  not  confirmed  (Ref. 
16). 

Some  drugs  may  cause  or  contribute 
to  folate  deficiency  by  interfering  with 
either  absorption  or  utilization  of 
folate  (Ref.  17).  Diagnosis  is  based  on 
evidence  of  low  serum  folate  levels  and 
low  red  cell  folate  levels,  with  or  with- 
out characteristic  changes  in  blood 
morphology. 

e.  CondMsfoTi.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  folic  add,  in 
the  dosage  and  form  identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  use  in  the  prevention 
of  folic  add  deficiency  when  the  need 
for  such  therapy  has  been  determined 
by  a  physidan. 

f.  Category  I  coTiditions  under  which 
folacin  is  generally  recognized  as  safe 
and  effective  and  is  not  misbranded 
for  the  prevention  of  folic  acid  defi- 
ciency. The  Panel  recommends  that 
the  Category  I  conditions  be  effective 
30  days  after  the  date  of  publication 
of  the  final  monograph  in  the  Federal 
Register. 

Folic  add  is  the  only  acceptable 
source  of  folacln  activity.  E>osage  must 
be  based  on  the  pteroyl  mono-L-glu- 
tamlc  add  equivalent  (Ci.Hi.N,0.,  mo- 
lecular weight  441.4). 

(1)  Dosage— For  prevention  of  defi- 
ciency. For  adults  and  chUdren  1  year 
of  age  and  older,  the  oral  dosage  is  0.1 
to  0.4  mg  daily.  For  pregnant  and  lac- 
t&ting  women,  the  oral  dosage  is  1.0 
mg  dally.  For  those  persons  who  use 
alcohol  to  excess,  the  oral  dosage  is  1.0 
mg  daily.  For  children  under  1  year  of 
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age,  the  Panel  recommends  the  advice 
and  supervision  of  a  physidan. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

(1)  Indication— For  prevention  of  de- 
ficiency. "For  use  in  the  prevention  of 
folic  add  deficiency  when  the  need  for 
such  therapy  has  been  determined  by 
a  physician." 

(il)  Warnings— (.a)  For  products  con- 
taining 1  mg  folic  acid  per  unit  of 
dose.  (.1)  "Caution:  The  use  of  folic 
add  for  treatment  of  anemia  without 
the  direction  of  a  physician  may  be 
dangerous." 

(2)  "Do  not  exceed  the  recommend- 
ed daily  dosage." 

(6)  For  combination  products  for  the 
treatment  of  multiple  deficiencies 
which  contain  a  prevention  dose  of  1 
vfig  folic  acid,  "This  product  cannot  be 
safely  used  for  the  treatment  of  folic 
add  deficiency." 

g.  Category  II  conditions  under 
which  folacin  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded. The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  folacln  drug  products  ef- 
fective 6  months  after  the  date  of  pub- 
lication of  the  final  monograph  in  the 
Federal  Register. 

The  OTC  drug  use  of  folacin  under 
the  following  condition  is  unsupported 
by  scientific  data  and  by  sound  theo- 
retical reasoning. 

The  Panel  concludes  that  the  use  of 
folacln  for  the  treatment  of  folic  add 
defidency  is  not  supported  and  can  be 
safely  undertaken  only  imder  the 
direct  supervision  of  a  physidan  and 
therefore  requires  a  prescription  mode 
of  therapy. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

(1)  Proposed  dosage— For  prevention 
of  deficiency.  For  women  taking  oral 
contraceptives,  the  oral  dosage  is  0.1 
to  1.0  mg  daily. 

(2)  Proposed  labeling.  The  Panel  rec- 
ommends the  following  specific  label- 
ing for  folic  acid  for  use  with  oral  con- 
traceptives: 

Indication.  "For  use  In  the  preven- 
tion of  folic  add  deficiency  in  women 
taking  oral  contraceptives  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physidan." 

(3)  Evaluation.  Further  study  is  re- 
quired to  document  the  following:  4i) 
That  folic  acid  deficiency,  character- 
ized by  a  lowering  of  red  cell  folic  add 
or  by  morphological  changes  in  blood 
or  bone  marrow  (macrocytosis,  hyper- 
lobatlon  of  polymorphonuclear  leuko- 
cjrtes,  megaloblastic  changes  in 
marrow),   o<x;urs  at   Increased  preva- 
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lence  with  women  on  oral  contracep- 
tives relative  to  appropriate  controls. 

(11)  That  such  deficiency  Is  prevent- 
ed by  a  dally  oral  dose  of  folic  acid 
from  0.1  to  1.0  mg. 
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6.  Niacin.  The  PaneFs  statement  on 
niacin  includes  the  following  Ingredi- 
ents: niacin  (nicotinic  acid),  niacina- 
mide, luid  niacinamide  ascorbate. 
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a.  Reference  form.  Dosages  recom- 
mended in  this  document  for  niacin 
are  based  on  the  niacinamide  equiva- 
lent (CJU<.0.  molecular  weight 
122.1). 

b.  i>eacrfpfton.  Niacin  is  the  generic 
descriptor  for  compounds  exhibiting 
the  biologic  activity  of  niacinamide,  in- 
cluding niacin  (nicotinic  acid)  and  nia- 
cinamide. It  occurs  in  biologic  materi- 
als as  nicotinic  acid  and  niacinamide, 
plus  two  coenzymatic  forms,  nicotina- 
mide (niacinamide)  adenine  dinucleo- 
tide  (NAD)  and  nicotinamide  adenide 
dinucleotide  phosphate  (NADP). 
These  coenzymes  act  as  electron  trans- 
fer agents  and  catalyze  a  variety  of 
basic  biochemical  reactions  Involving 
carbohydrates,  amino  acids,  and  fats. 
Dietary  tryptophan  is  a  major  precur- 
sor of  niacin,  approximately  60  mg 
tryptophan  being  converted  into  1  mg 
niacin  (Refs.  1  and  2).  Niacin  is  excret- 
ed in  urine  in  a  niunber  of  forms.  In 
man.  the  principal  metabolites  are  N  - 
methylnicotinamide  and  the  N- 
methyl-6-pyridone-3-carboxamlde.  Ex- 
cretion of  niacin  metabolites  is  influ- 
enced not  only  by  intake,  but  also  by 
the  need  of  the  body,  the  amount  of 
methyl  donors,  the  efficiency  of  the 
methylating  mechanisms,  the  amount 
of  biosynthesis  from  tryptoplian,  and 
other  factors  (Ref.  3).  On  a  niacin-de- 
ficient  diet,  urinary  levels  usually  drop 
rapidly  to  a  low  and  constant  level 
before  any  sumptoms  of  deficiency 
become  evident  (Ref.  3). 

c.  Safety.  Niacinamide  (nicotina- 
mide) is  the  preferred  OTC  form  of 
the  vitamin  because  of  fewer  side  ef- 
fects at  higher  levels. 

(1)  Studies  comparing  nicotinic  acid 
xcith  nicotinamide.  In  a  study  compar- 
ing equal  amounts  of  nicotinic  acid 
and  nicotinamide  (3  to  7.5  g)  in  eight 
subjects,  ages  38  to  81.  serum  choles- 
terol levels  dropped  with  nicotinic  acid 
treatment  lasting  30  weelts  (Ref.  4). 
Symptoms  included  flushing,  dryness 
of  the  skin,  and  irritable  bowel  symp- 
toms. After  12  weeks  of  nicotinamide 
administration,  neither  the  hypolipi- 
demic effect  nor  other  side  effects 
were  observed. 

AltschuU  Hoffer.  and  Stephen  (Ref. 
5)  administered  1  g  nicotinic  acid  four 
times  dally  to  11  healthy  young 
people,  and  1  g  nicotinic  acid  dally  to 
57  patients  with  various  diseases.  Nico- 
tinic acid  decreased  serum  cholesterol 
levels.  Similar  tests  with  the  same 
doses  of  nicotinamide  In  20  healthy 
young  adults  showed  no  definite  influ- 
ence on  serum  cholesterol  levels. 
Flushing  and  burning  of  the  skin  were 
side  effects  in  the  patients  receiving 
nicotinic  acid  treatment,  but  no  symp- 
toms were  noted  for  those  receiving  ni- 
cotinamide. » 

Using  3  to  6  mg/100  ml  serum  uric 
acid  as  a  normal  range.  Parsons  noted 
that  of  49  patients  receiving  3  to  6  g 


nicotinic  acid  dally  for  over  2  years.  38 
persons  had  elevated  serum  uric  acid 
levels  (8.5  mg/100  ml)  (Ref.  8).  During 
12-week  therapy  with  an  equal  dosage 
of  nicotinamide,  in  a  10-pat^ent 
sample,  7  showed  average  serum  uric 
acid  levels  of  6.5  mg/100  ml  or  greater. 
No  gouty  arthritis  or  renal  calculi 
were  observed  with  either  drug. 

(2)  Nicotinamide  tolerance.  There 
are  only  a  few  other  studies  which 
help  to  determine  the  minimum  toxic 
level  of  nicotinamide.  These  few  stud- 
ies, most  of  which  are  with  animals, 
confirm  the  previously  cited  studies 
showing  that  this  substance  has  no  ob- 
served toxicity  up  to  a  range  of  3  to  9 
g  dally.  The  exact  level  over  a  long 
time  Is  not  Jmown.  Only  one  case  his- 
tory appears  to  have  been  published 
showing  evidence  of  toxicity  at  this 
level  (9  g)  in  man.  so  the  total  evi- 
dence Is  weak. 

In  this  case  history,  the  35-year-old 
patient  developed  severe  signs  of  toxic- 
ity after  taking  9  g  nicotinamide  for  7 
days,  including  nausea,  vomiting,  an- 
orexia, and  fatigue  (Ref.  7).  A  liver 
biopsy  revealed  portal  fibrosis  and 
swollen  parenchymal  cells.  Liver  func- 
tion tests  returned  to  normal  3  weeks 
after  nicotinamide  treatment  was 
stopped. 

(3)  Nicotinic  acid  tolerance.  Human 
studies  with  nicotinic  acid  alone  show 
that  even  relatively  small  doses  give  a 
pharmacological  effect.  Spies  et  al. 
(Ref.  8)  noted  cutaneous  flushing, 
burning,  itching  of  the  skin,  and  in- 
creased sensation  of  heat  in  five  indi- 
viduals when  50  mg  nicotinic  acid  in 
aqueous  solution  was  given  as  a  single 
oral  dose  to  100  adult  nonpellagrins  on 
an  empty  stomach.  When  100  mg  was 
given  under  the  conditions,  about  50 
percent  of  the  group  exhibited  these 
symptoms.  A  majority  had  a  reaction 
when  200  mg  was  given,  and  all  had 
some  degree  of  flushing  when  500  mg 
was  administered.  Four  of  these  100 
adults  complained  of  nausea  and 
cramps  after  single  oral  doses  of  nico- 
tinic acid  ranging  from  300  to  1.500  mg 
administered  while  the  stomach  was 
empty. 

Goldsmith  and  CordlU  (Ref.  9)  ad- 
ministered single  oral  50  mg  doses  of 
nicotinic  acid  In  aqueous  solution  to 
three  normal  subjects.  Responses 
varied  from  no  skin  reaction  to  severe 
flushing  reaction,  with  the  time  of 
onset  from  4  to  23  minutes  after  ad- 
ministration, and  duration  of  flush 
from  10  to  90  minutes.  When  six  sub- 
jects were  given  single  oral  doses  of 
100  mg.  they  showed  mild  to  severe 
flushing  reactions.  A  dose  of  200  mg 
under  the  same  conditions  resulted  in  - 
the  same  range  of  response  for  three 
persons.  . 

Because  of  thd^known  serum  cholea- 
teroMowering  effect  of  nicotinic  acid. 
It  has  been  used  at  relatively   high 


levels  In  therapy  with  hsrper- 
cholesterolemia.  Seventeen  f  onale  and 
31  male  patients  (ages  35  to  70)  with 
elevated  aenun  cholesterol  levels  were 
administered  nicotinic  acid  beginning 
with  350  or  500  mg  doaes  three  times 
dafly,  and  increasing  to  3,000  mg  daily 
if  tolerated  (Ref.  10).  All  48  patiente 
showed  flushing.  In  the  period  of 
study  from  1  to  10  months,  16  stopped 
medication  because  of  the  severity  of 
the  reaction.  Forty  percent  of  the  pa- 
tients (19)  reported  gastrointestinal 
dlstresa.  and  25  percent  (13)  com- 
plained of  pruritis.  Two  individuals 
suffered  from  reactivation  of  peptic 
ulcers,  and  six  tndividtials  developed 
"unusual  nervousness."  Activation  of 
peptic  ulcer  symptoms  in  five  patients 
is  reported  by  Parsons  at  3  to  7.5  g 
daily  of  unbuffered  nicotinic  add  (Ref. 
11).  Gastrointestinal  symptoms  were 
absent  when  1  g  buffered  nicotinic 
acid  (0.6  g  sodium  bicartMMiate  for 
each  g  of  acid)  was  administered  three 
times  daily  for  3  weeks  to  12  yotmg 
adults  (Ref.  12).  Other  human  studies 
with  3  g  nicotinic  acid  confirm  these 
side  effects  (Refs.  13  through  16).  Sev- 
eral individual  cases  of  Jaundice  and 
hepatic  abnormalities  have  also  been 
reported  with  an  Intake  of  3  g  nicotin- 
ic add  (Refs.  17, 18,  and  19). 

Of  47  patients  (average  age  29)  who 
completed  at  least  24  months  of  nioo- 
tlnk:  add  therapy  (3  g  daily)  for 
schizophrenia,  it  was  reported  that 
one-third  of  the  subjects  developed 
pigmented  hyperkeratosis  resembling 
acanthosis  nigricans  after  several 
months  (Ref.  20). 

Glucose  Intolerance  (100  mg  glucose 
load)  was  demonstrated  in  five  sub- 
jects given  a  4^  g  treatment  of  nico- 
tinic add  daily  for  4  weeks.  PruriUs. 
nausea,  elevated  plasma  insvlin.  and 
tievated  plasma  uric  add  were  also 
side  effects  which  returned  to  normal 
within  1  week  after  nicotinic  add 
treatment  was  stopped  (Ref.  21).  Glu- 
cose intolerance  was  also  observed  in 
three  diabetics  and  seven  nondiabetics 
(Ref.  22). 

In  summary,  nicotinic  add  produces 
side  effects  t>egiimlng  with  single  50 
mg  oral  doses  daily,  whereas  no  unto- 
ward effects  accompany  intake  of  nico- 
tinamide until  3  to  9  g  doses  are 
reached. 

d.  Effectiveness.  Extra  niacin  is  de- 
sirable when  taking  drugs  or  chemicals 
which  exhibit  antlniadn  activity,  such 
as  8-mercaptopurlne.  or  when  experi- 
encing conditions  which  increase  the 
need  for  the  vitamin,  such  as  alcohol- 
ism (Ref.  23).  A  dose  of  50  mg  daily  is 
recommended  under  ttiese  circum- 
stances. 

Body  depletion  of  niacin  leads  to  pd- 
lagra  with  diarrhea,  dermatitis,  and 
mental  atxiormalities.  A  defldency 
state  may  also  be  associated  with  re- 
duced  growth,  weight  loss,  loss  of  ap- 
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petite,  and  difficulties  in  reproduction 
and  lactation  (Ref.  24).  Pathologic 
changes  include  dilation  of  skin  blood 
vessels,  abnormalities  of  keratiniza- 
tlon,  ulceration  of  mucous  membranes, 
and  chromatolysls  of  ganglion  cells  in 
the  brain.  Molecular  mechanisms  for 
these  manifestations  have  iK>t  been  de- 
fined. A  defldency  state  is  accompa- 
nied by  decreased  blood  and  urine 
levels  of  niacin  and  its  metabolites,  re- 
duced tissue  phosphopyrldlne  nucleo- 
tides (Ref.  25). 

Niacin  deficiency,  which  has  been 
greatly  reduced  by  the  enrichment  of 
flour,  continues  to  be  a  problem 
among  food  faddists,  alcoholics,  and 
patients  with  debilitating  illness.  A 
survey  revealed  low  circulating  levels 
of  niacin  in  34  percent  of  Chinese,  46 
percent  of  Black,  56  percent  of  Cauca- 
sian, and  60  percent  of  I*uerto  Rican 
school  children  tested  in  New  York 
City  (Ref.  28).  Twenty-nine  percent  of 
randomly  selected  hospitalized  pa- 
tients in  a  munidpal  hospital  in  New 
Jersey  had  a  defldency  of  this  vitamin 
(Ref.  27).  Dietary  histories  revealed 
that  this  was  attributable  to  a  defi- 
cient intake  of  the  vitamin  in  one- 
third  of  the  patients  (Ref.  27). 

A  variety  of  methods  have  been  used 
to  test  for  niacin  bioavailability.  OTC 
niadn-contalning  prcxlucts  should  be 
evaluated  with  respect  to  their  ability 
to  Increase  tissue  or  body  fluid  niacin 
levels.  Abaorl>cJ3llity  of  niacin  in  an 
unknown  preparation  may  be  docu- 
mented by  measuring  urinary  excre- 
tion of  N'-methylnicotinamide  and  N- 
methyl-8-pyrldone-3-carboxamide 
(Ref.  28).  Restilts  are  expressed  In 
terms  of  milligrams  per  gram  (mg/g) 
creatinine  excreted  in  24  hours.  Alter- 
natively, microbiologic  methods  may 
be  used  to  measure  blood  or  urine 
levels  of  niacin  after  a  test  dose  of  the 
vitamin  (Ref.  29).  Both  of  these  ap- 
proaches require  subjects  with  no  ab- 
normality in  intestinal  transport  or  in- 
termediary tryptophan  metabolism, 
and  who  are  not  receiving  drugs  which 
may  influence  niacin  metabolism.  The 
normal  male  should  excrete  approxi- 
mately 50  percent  of  a  10  mg  dose  in 
the  form  of  niacin  metabolites. 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  maiicetlns 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  niacin,  in  the 
dosage  and  forms  identified  under  Cat- 
egory I  conditions  below,  is  safe  and 
effective  for  use  in  the  prevention  of 
niacin  defldency  when  the  need  for 
such  therapy  has  been  det^mined  by 
a  physician. 

f .  Cateoort  I  eondiUons  under  loMcft 
niacin  is  generaUy  reeoonized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  eff ecthre  30  days 
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after  the  date  of  publication  of  the 
final  monograph  in  the  Fedesal  Rm- 

ISTER. 

Acceptable  sources  of  niacin  adivity 
are  niacinamide  and  niacinamide  as- 
corbate. Dosage  must  be  based  on  the 
niacinamide  equivalent  (C:.H4NiO,  mo- 
lecular weight  122.1). 

(1)  Dosage— <i)  For  prevention  of  de- 
ficiency. For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  10  to  20  mg  daUy.  For  children 
under  1  year  of  age,  the  Panel  recom- 
mends the  advice  and  supervision  of  a 
physician. 

(11)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  25  to  50  mg 
daily.  For  children  under  1  year  of 
age,  the  Panel  recommends  the  advice 
and  siipervision  of  a  physician. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

Indications— (.a)  For  prevention  of 
deficiency.  "For  use  in  the  prevention 
of  niacin  defldency  when  the  neeed 
for  such  therapy  has  been  determined 
by  a  physician." 

(6)  For  treatment  of  deficiency.  "Pw 
use  in  the  treatment  of  ntadn  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physidaik"  • 

g.  Category  II  ctmditions  under 
which  nicotinic  acid  as  a  source  of 
r^iacin  activity  is  not  generally  recog- 
nised <u  safe  and  effective  or  is  mis- 
branded.  The  Panel  reoonmiends  that 
the  Category  n  conditions  be  eliminat- 
ed from  nicotinic  acid  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  FkDERAL  Rbgistbl 

The  Panel  concludes  that  there  is  no 
reason  for  the  OTC  drug  use  of  nico- 
tinic add  since  all  the  benefits  of 
niacin  activity  are  provided  by  C::atego- 
ry  I  niacin  sources  for  the  prevention 
and  treatment  of  niacin  deficiency. 
Large  doses  of  nicotinic  add  have  been 
used  to  reduce  elevated  serum  yigly- 
cerides,  free  fatty  adds  and  cholester- 
ol. This  quantity  of  nicotinic  acid 
often  causes  vasodilation  or  flushing 
and  may  produce  hjrperglycemla,  hy- 
peruricemia, and  in  some  instances 
Uver  taUury  (Ref.  31).  Such  therapy  re- 
quires continuous  monitoring  by  a 
physician  so  that  an  OTC  dosage  is 
not  recommended  for  this  purpose. 

h.  Category  III  conditions  for  tohich 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  in  conditions  to 
Category  L 

None. 
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7.  Pantothenic  acid.  The  Panel's 
statement  on  pantothenic  acid  in- 
cludes the  following  Ingredients:  cal- 
cium pantothenate,  dexpanthenol,  and 
pantothenic  acid, 

a.  Reference  form.  Dosages  recom- 
mended in  this  document  for  panto- 
thenic acid  activity,  for  use  in  combi- 
nation products  only  and  not  as  a 
single  Ingredient,  are  based  on  the  D- 
pantothenic  acid  equivalent  (C,H„NOi. 
molecular  weight  219.2). 

b.  Description.  Pantothenic  acid  is  a 
water-soluble  vitamin,  named  for  its 
universal  occurrence  in  nature  (panto- 
thenic—from  Oreek.  meaning  "from 
everywhere")  (Ref.  I).  The  vitamin  is 
found  in  abundant  quantities  in 
animal  products,  whole  grains,  and 
vegetables  (Refs.  2  through  5).  The 
amoimt  of  pantothenic  acid  found  In 
natural  products  may  vary  with  matu- 
rity of  the  product,  variety  of  plant  or 
animal,  and  environmental  factors,  in- 
cluding soil  conditions  and  diet  fed 
(Ref.  5). 

Estimates  of  the  pantothenic  acid 
content    of    average    American    diets 


have  been  made  by  a  number  of  re- 
searchers (Refs.  2  and  5  through  11) 
with  findings  ranging  from  approxi- 
mately 5  to  20  mg  daily.  In  addition, 
biosynthesis  of  pantothenic  acid  by  in- 
testinal microflora  Ls  suspected,  but 
amounts  produced  and  the  availability 
of  this  source  of  the  vitamin  are  un- 
known (Refs.  2,  5,  8.  and  12).  Bacterial 
synthesis  may  further  be  dependent 
on  adequate  sources  of  folic  acid, 
biotin.  ascorbic  acid,  or  other  factors 
(Ref.  4). 

Studies  of  a  variety  of  plant  and 
animal  species  have  revealed  the  ap- 
parently universal  function  of  panto- 
thenic acid  as  an  essential  constituent 
of  coenzyme  A  (Refs.  2,  5,  11,  12,  and 
13).  This  Important  factor,  necessary 
for  acyl  transfer  reactions  in  living 
systems,  has  far-reaching  effects  on 
the  metabolism  of  carbohydrate,  fat. 
and  protein.  Its  activity  is  essential  for 
processes  including  energy  release, 
gluconeogenesis.  fatty  acid  synthesis, 
sterol  synthesis,  and  others  (Refs.  2.  5. 
and  11). 

c.  Safety  From  evidence  available, 
pantothenic  acid  appears  to  be  a  rela- 
tively nontoxic  substance  In  humans 
and  several  animal  species  studied 
(Refs.  5  and  14).  For  example,  an  ex- 
periment In  which  humans  ingested 
dally  doses  of  10  to  20  g  pantothenic 
acid  resulted  In  the  relatively  mild 
symptoms  of  occasional  diarrhea  and 
water  retention  (Ref.  5). 

d.  Effectiveness.  Pantothenic  acid 
exists  in  several  forms  in  nature  and  In 
common  pharmaceutical  products.  D- 
Pantothenic  acid,  calcium  pantothe- 
nate (calcium  ^-pantothenate), 
sodium  D-pantothenate,  dexpanthenol 
(pantothenyl  alcohol,  which  Ls  panth- 
emol  commercially),  and  O-pantothen- 
amide  ar»  commonly  found  in  pharma- 
ceutical preparations  (Ref.  15).  These 
various  forms  are  recognized  to  be  of 
equal  biological  value  in  human 
beings.  The  pantothenic  acid  activity 
of  any  pharmaceutical  product  may  be 
determined  by  chemical  assay  (Ref. 
I9D, 

Tests  of  the  bioavailability  of  panto- 
thenic acid  have  shown  that  it  is  well 
absorbed  in  man.  in  any  of  the  above- 
named  forms  (Refs.  5.  7,  16.  and  17). 
In  these  tests,  using  a  microbiological 
assay,  increased  amounts  of  panto- 
thenic add  were  found  In  the  blood 
and  urine  of  Individuals  following  oral 
administration  of  the  vitamin  (Refs.  7 
and  15  through  18).  In  human  blood 
samples,  the  major  amount  of  panto- 
thenic acid  is  found  as  coenzyme  A  in 
the  erjrthrocytes,  while  lesser  amounts 
of  free  pantothenic  acid  are  found  in 
the  serum  (Ref.  18).  Pantothenic  acid 
in  the  urine  apparently  occurs  In  the 
free  form  only  (Ref.  18). 

Estimates  of  total  pantothenic  acid 
content  of  human  blood,  made  by  a 
number  of  researchers,  range  from  140 


to  420  iw/ml  (Ref.  4).  With  sUght 
chaiwes  in  methods  used,  average 
values  as  high  as  464  ng/ml  have  been 
found  (Refs.  4  and  18).  Blood  levels  of 
total  pantothenic  acid  In  infvits  and 
young  children  appear  to  be  greater 
than  adults  (Ref.  19). 

In  addition,  a  r^atlvely  greater  pro- 
portion of  free  pantothenic  add  to 
bound  pantothenic  acid  exists  in  the 
serum  of  infants  and  children  as  oam- 
pared  to  the  senun  of  adults  (Ref,  4), 
However,  considerable  variation  in 
these  blood  parameters  exists  among 
individuals.  It  has  been  reported  that 
the  total  concentration  of  pantothenic 
acid  is  decreased  in  the  serum  of  preg- 
nant women,  indicating  an  increased 
utilization  of  the  vitamin  (Refs.  6  and 
20)  or  a  dilutimial  effect  of  volume  ex- 
pansion (Increased  blood  volume), 
which  Is  normal  in  pregnancy.  Supple- 
ments of  pantothenic  acid  given  late  in 
pregnancy  have  been  shown  to  elevate 
the  concentration  of  free  pantothenic 
add  in  the  serum,  but  no  change  was 
effected  in  the  bulk  of  the  vitamin 
bound  in  the  erjrthrocytes  until  after 
delivery  (Ref.  20).  It  is  possible  that 
the  decreases  in  levels  of  bound  panto- 
thenic acid  In  the  blood  occur  early  in 
pregnancy.  Limited  evidence  further 
suggests  a  decline  in  pantothenic  add 
content  of  the  blood  as  a  consequence 
of  aging  in  wcnnen  (Ref.  21).  However, 
In  each  of  these  studies  of  pantothenic 
acid  status  in  pregnancy  and  in  aging, 
no  indications  of  ciinicai  pantothenic 
acid  defldency  were  found.  No  benefi- 
cial effects  of  pantothenic  add  in 
women  taJdng  oral  contraceptives  have 
been  reported. 

Estimates  of  the  normal  range  of 
urinary  pantothenic  add  excretion  in 
healthy  iiKlivlduals  of  2  to  7  mg  daily 
(Ref.  2)  and  2.5  to  9.6  mg  dally  (Ref. 
22)  have  been  made.  Several  investiga- 
tions have  shown  urinary  pantothenic 
add  excretion  to  faU  within  these 
ranges  (Refs.  8,  17.  and  18).  SUghUy 
lower  values  appear  to  be  normal  for 
diildren  studied  (Refs.  7  and  19).  TTri- 
nary  excretion  is  generally  found  to 
correlate  with  dietary  int^e.  al- 
though indhidual  variation  is  large 
(Refs  2.  6,  7.  8.  and  17),  Urinary  excre- 
tion of  1  mg  pantothenic  add  or  less 
per  24  hours  has  been  considered  by 
several  tavesUgators  to  represent  a  de- 
ficient sUte  (Refs.  6,  7,  and  17).  How- 
ever, dii^cal  pantothenic  add  defl- 
dency has  not  been  reported  In  con- 
junction with  excretion  of  this  low 
level  of  the  vitamin. 

A  number  of  studies  have  been  con- 
ducted In  efforts  to  establish  a  panto- 
thenic add  deficiency  in  man  (Befa.  23 
tfaroogh  37).  In  most  of  these  studies, 
no  fiUntmi  symptoms  of  pantothefdc 
acid  defidency  were  obtained  with 
only  the  removal  of  the  vitamin  from 
the  diet  Induslon  of  the  pantothenic 
acid  antagonist.  omega-meUijfl  panto- 
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thenic  add.  resulted  in  symptoms  In- 
cluding fatigue,  insomnia,  neurological 
disorders,    decreased   eosinopenic   re- 
sponse to  ACTTH,  and  Increased  sen^ 
tivity  to  insulin  (Refs.   23   and   25). 
Howevo*,  much  variability  was  found 
among  Individuals  studied.  A  number 
of  symptoms  were  not  reproduced  in 
subsequent    trials,    and    pantothenic 
acid  alone  did  not  completely  reverse 
all  of  the  symptoms  foimd  (Refs.  23 
and  25).  It  is  possible  Uiat  the  antago- 
nist itself  exerted  a  toxic  effect,  caus- 
ing some  of  the  symptfHns  seen;  in  one 
of  this  series  of  investigations,  deple- 
tion of  pantothenic  add  from  tlie  diet, 
without  use  of  the  antagonist,  resulted 
in  some  of  the  above  symptoms  in  the 
two  individuals  given  the  pantothenic 
acid-deficient   diet.  These  symptoms 
were  less  aevere,  and  slower  to  develop, 
however,  than  -n^ten  the  antagonist 
was  used  (Ref.  24).  In  another  report 
of  ttie  deprivation  of  pantothenic  add 
in  human  subjects,  without  use  of  a  vi- 
tamin  antagonist,    urine    and    blood 
levels  of  pantothenic  add  decreased, 
but  no  clinical  deficiency  signs  were 
seen  after  9  weeks  of  the  dietary  regi- 
men (Ref.  27).  No  conclusive  resptmse 
of  decreased  antibody  formation,  pre- 
viously seen  in  pantothenic  add  defi- 
cient animals,  could  be  denu>nstrated 
in  a  study  of  pantothenic  add  defi- 
ciency In  human  beings  (Ref.  26), 

Neurological  symptoms  of  malnutri- 
tion, fotind  among  rural  populations 
of  Asia  and  among  prisoners  of  war 
who  sub^sted  on  a  severely  restricted 
diet  for  long  periods  of  time,  were 
found  to  respond  to  pantothenic  add 
therapy  in  some  cases  (Refs.  5,  28,  and 
29).  The  symptom,  commonly  called 
"the  burning  feet  syndrome,"  has 
shown  inconsistent  response  to  treat- 
ment with  pantothenic  acid,  however. 
In  addition.  It  is  generally  the  case 
that  those  individuals  studied  were 
suffering  from  multiple  vitamin  defi- 
ciencies so  that  evaluation  of  a  sln^ 
causal  factor  is  difficult. 

There  Is  evidence  to  Indicate  that 
various  groups  in  the  American  popu- 
lation consume  low  to  margln>l 
amounts  of  pantothenic  add  in  their 
diets.  In  most  of  these  studies,  adequa- 
cy of  dietary  intake  was  determined  by 
a  comparison  between  dietary  Intake 
of  cronps  with  suspected  pantothenic 
acid  deficiency  and  t*»e  X3S.  RDA's  of 
3  to  10  mg.  (Comparison  was  also  made 
between  urinary  excretion  levels  and 
standard  excretion  values  for  normal 
individuals.  It  has  been  found  that 
pregnant  and  noopregnaat  teenage 
girls  (Refs.  2  and  6)  and  a  group  of 
low-income  women  (Bef.  9)  consumed 
a  level  of  pantothenic  add  below  rec- 
ommended amounts  in  self-selected 
diets.  In  addition,  the  amount  of  pan- 
tothenic add  In  the  diet  has  been 
shown  to  vary  with  protein  content  of 
the  diet  (Ref.  7)  and  the  cost  of  the 
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diet  bi  general  (Refs.  8  and  10).  In  no 
case,  however,  was  any  dinical  indica- 
tion of  pantothenic  add  deficiency 
found. 

Interrelationriiips  of  pantothenic 
add  with  other  nutrients  have  been 
proposed  in  a  few  stucttes.  A  sparing 
action  has  be«i  attributed  to  vitamin 
B-12  in  rats  fed  low  pantothenic  add 
diets  (Refs.  30  and  81),  while  it  has 
been  suggested  that  an  increase  in 
copper  intake  results  in  greater  need 
for  puitothenic  add.  in  rats  also  (Ref. 
32).  Administration  (rf  5  mg  thiamine 
daily  tor  1  week  was  found  to  elevate 
Mood  and  urine  levels  of  pantothenic 
add  in  a  groop  of  human  subjects 
studied  for  3  weeks  (Ref.  33).  The  im- 
portance of  these  findings  in  human 
nutrition  cannot  be  assessed  at  this 
time. 

Investigations  of  pantothenic  add 
status  in  human  beings  suffering  from 
a  number  of  diseases  have  been  con- 
ducted. While  some  studies  of  cirrho- 
sis due  to  chronic  alcoholism  and 
other  liver  diseases  have  shown  de- 
creased urine  or  blood  levels  of  panto- 
thenic add.  other  studies  show  no  cor- 
relation of  urine  <x  blood  levels  of 
pantothenic  add  with  the  incidence  of 
the  diseases  (Refs.  34  through  37).  Re- 
sponse of  alcoholic  neuropathy  to  pan- 
tothenic add  therapy  has  varied,  with 
most  faadications  that  the  neurological 
problems  result  from  multiple  nutri- 
tkmal  factors  (Refs.  34  and  35),  T)m 
evidence  suggests,  therefore,  that  sup- 
piemmtation  with  pantothenic  add 
alone  would  be  of  virtually  no  value  In 
the  vast  majortty  of  cases. 

In  other  studies  diabetic  patients 
have  been  shown  to  excrete  relatively 
Iai«e  amounts  of  pantothenic  acid  in 
the  in-ine,  but  decreased  blood  ooncen- 
trations  were  not  found  (Ref.  88).  The 
therapeutic  use  of  pantotltenic  add 
has  t>een  attempted  in  some  cases  of 
osteoarthrosis  and  rheumatoid  arthri- 
tis (Refs.  39  and  40).  However,  too  few 
patients  have  been  studied  to  evaluate 
the  results.  Ttoe  amounts  of  panto- 
thenic acid  necessary  to  alleviate 
symptoms  indicate  XMsribUity  of  a 
metabolic  disorder  of  the  invididual 
and  not  a  deficiency  of  pantothenic 
add  in  the  usual  sense.  Pantothenic 
acid  has  also  been  claimed  to  be  of 
value  in  the  treatment  of  postoper- 
ative ileus  (ReL  S).  However,  confirma- 
tion of  the  findings  is  needed.  In  gen- 
eral, the  use  of  pantothenic  add  for 
any  of  these  abnormal  conditions  men- 
tioned is  not  conclusively  supported  by 
available  experimental  evideooe.  In  ad- 
dition, most  of  ttiese  conditi<»is  would 
require  a  physician's  treatment,  and 
tlte  use  of  pantothenic  acid  would  be 
at  ills  direction  and  not  as  an  OTC 
product. 

e.  Condution.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,   and  the  marketing 
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history  of  vitamin  and  mineral  Ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  pantothenic 
acid  deficiency  is  virtually  unknown  in 
the  UJS.  population  and  that  panto- 
thenic acid,  as  a  single  ingredient,  is 
not  warranted  for  OTC  drug  use.  How- 
ever, the  Panel  concludes  that  panto- 
thenic acid  may  be  safely  used  In  dally 
dosage  of  5  to  20  mg  in  combination 
products  containing  other  essential 
nutrients  for  use  in  the  prevention  of 
multiple  vitamin  deficincies  such  as 
may  occur  in  conjunction  with  chronic 
alcoholism,  malabsorption  syndromes, 
or  severely  restricted  nutrient  intake 
caused  by  lack  of  a  nutritionally  bal- 
anced diet.  (See  part  II.  paragraph  F.2. 
above— Safety  and  part  II.  paragraph 
P.7.  above— Category  I  combinations.) 

f.  Category  I  condition*  under  which 
pantothenic  acid  ia  generally  recog- 
nized as  safe  and  effective  and  is  not 
tnisbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be  ef- 
fective 30  dnyt  after  the  date  of  publi- 
caton  of  the  final  monograph  In  the 
Federal  Register. 

There  are  no  Category  I  conditions 
for  pantothenic  acid  as  a  single  ingre- 
dient. However,  the  Panel  concludes 
that  calcium  pantothenate,  dexpanth- 
enol,  and  panthenol  are  acceptable 
sources  of  pantothenic  acid.  Daily  dos- 
ages of  5  to  20  mg  based  on  the  D-pan- 
tothenic  acid  equivalent  (C^.tNO., 
molecular  weight  219.2)  may  be  added 
to  certain  combinations  of  other  essen- 
tial nutrients  for  use  in  the  prevention 
of  multiple  vitamin  deficiencies  such 
as  may  occur  in  conjunction  with 
chronic  alcoholism,  mal-  absorption 
83mdromes,  or  severely  restricted  nu- 
trient Intake  caused  by  lack  of  a  nutri- 
tionally balanced  diet.  (See  part  n. 
paragraph  F.2.  above— Safety  and  part 
II.  paragraph  P.7.  above— Category  I 
combinations.) 

g.  Category  II  conditions  under 
which  pantothenic  acid  is  not  general- 
ly recognized  as  saje  and  effective  or  is 
misbranded.  The  Panel  recommends 
that  the  Category  n  conditions  be 
eliminated  from  OTC  pantothenic  tucld 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

The  Patnel  concludes  that  there  is  no 
need  for  an  OTC  drug  preparation  of 
pantothenic  acid  as  a  single  ingredient 
since  a  deficiency  of  this  vitamin  oc- 
curring as  a  single  vitamin  deficiency 
is  virtually  unknown  in  the  U.S.  popu- 
lation. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  Anal  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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8.  Vitamin  B-6.  The  Panel's  state- 
ment on  vitamin  B-6  Includes  the  fol- 
lowing Ingredient:  pyrldoxine  hydro- 
chloride. 

a.  Reference  form.  E>osages  recom- 
mended In  this  docxmient  for  vitamin 
B-6  are  based  on  the  pyrldoxine  hy- 
drochloride equivalent  (C^itClNO^ 
molecular  weight  205.6). 

b.  Description.  Vitamin  B-6  exists  in 
nature  as  pyrldoxine,  pyrldoxal,  and 
pyridoxamlne.  These  forms  are  con- 
verted In  the  body  to  pyrldoxal-5-phos- 
phate.  the  major  coenzyme  form  of 
the  vitamin,  although  pyridoxamlne 
exhibits  cofactor  activity  In  some  cir- 
cumstances. The  only  form  of  vitamin 
B-6  used  In  commercial  preparations  is 
pyrldoxine  hydrochloride. 

More  than  60  enzymatic  reactions 
are  known  in  which  pyridoxal  phos- 
phate is  the  cofactor.  These  reactions 
are  <»ncemed  primarily  with  amino 
acid  and  protein  metabolism  and.  to  a 
lesser  extent,  with  nucleic  acid  synthe- 
sis, and  carbohydrate  and  lipid  metab- 
olism. Some  of  the  reactions  catalyzed 
by  these  enzymes  Include  transamina- 
tion, racemlzation,  decarboxylation, 
cleavage,  synthesis,  dehydration,  and 
desulfhydration.  The  conversion  of 
tryptophan  to  niacin,  the  synthesis  of 
regtilator  amines  (norepinephrine,  ser- 
otonin, and  histamine)/and  the  pro- 
duction of  porphyrins  uid  hemoglobin 
are  important  functions  of  pyrldoxal 
coenzymes  (Refs.  1.  2.  and  3). 

Deficiency  symptoms  have  been  In- 
duced in  humans  by  feeding  vitamin 
B-6  deficient  diets  and/or  by  adminis- 
tering vitamin  B-6  specific  antago- 
nists. Clinical  observations  include  In- 
flamation  of  the  mouth  and  tongue, 
peripheral  neuropathy.  Increased  Irri- 
tability, mental  depression.  convuJ- 
glons,  abnormal  electroencephalo- 
grams, and  hypochromic  anemia.  Bio- 
chemical derangements  associated 
with  vitamin  B-6  deficiency  are  al- 
tered tryptophan  metabolism  with  an 
increase  In  the  excretion  of  xanthur- 
enic acid  and  the  inability  to  convert 
trytophan  to  nicotinic  acid;  low  or 
absent  urinary  pyrldoxine  and  pyrl- 
doxlc  acid,  the  major  pyrldoxine  hy- 
drochloride excretory  product;  Impair- 
ment In  the  formation  of  antibodies: 
decreased  plasma  and  blood  pyrldoxal 
phosphate;  and  decreased  glutamic-ox- 
aloacetic transaminase  (OOT)  and  glu- 
tamie-pyruvlc  transaminase  (OPT)  ac- 
tivities in  blood  and  erythrocytes. 
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Since  many  of  the  clinical  symptonfs 
are  Indistinguishable  from  deficiency 
symptoms  associated  with  some  or  all 
of  the  other  B-vltamlns,  biochemical 
findings  and  response  to  pyrldoxine 
hydrochloride  are  relied  on  to  Impli- 
cate vitamin  B-6  as  the  deficient  nutri- 
ent. The  biochemical  assessment  of 
nutritional  status  has  been  recently 
reviewed  and  evaluated  by  Sauberlich 
et  aL  (Ref.  4),  The  most  reliable  tests 
appear  to  be  as  follows:  (1)  Direct  (1) 
Plasma,  erythrocyte,  and  whole  blood 
vitamin  B-6  levels  which  fall  rapidly 
during  vitamin  B-6  depletion  and  rise 
following  supplementation,  reflecting 
intake.  Normal  plasma  or  serum  levels 
of  vitamin  B-6  measured  by  protozoan 
assay,  are  In  excess  of  50  ng/ml,  while 
levels  fall  below  25  ng/ml  in  subjects 
with  biochemical  evidence  of  deficien- 
cy. (Ref.  4). 

(II)  Progressive  decline  In  urinary 
pyrldoxine  and  rise  following  supple- 
mentation. Urinary  pyridoxlne  excre- 
tions of  less  than  20  micrograms  per 
gram  (;ig/g)  excreted  creatinine  are  In- 
dicative of  marginal  or  Inadequate  di- 
etary intakes. 

(III)  Enzymlc  determination  of  pyri- 
doxal-5-phosphate  by  tyrosine  decar- 
boxylation (Ref.  5). 

(2)  Indirect  (1)  Increased  excretion 
of  tryptophan  metabolites  (xanthur- 
enic acid.  3-hydroxykynurenine.  and 
kynxirenlne)  after  a  2  to  5  g  L-trypto- 
phan  load  test. 

(II)  Decrease  In  erythrocyte  OOT 
and  OPT  activities.  The  in  vitro  stimu- 
lation of  enzyme  activity  by  pyrldoxal 
phosphate  Is  also  greater  In  deficient 
subjects  (E-OOT  or  E-OPT  activation 
test). 

(III)  Urinary  excretion  of  4-pyridoxic 
acid. 

c.  Safety.  Pyridoxlne  hydrochloride 
is  readily  absorbed  and  extensively 
metabolized  by  man.  The  major  meta- 
bolite is  4-pyridoxic  acid  which  ac- 
counts for  20  to  40  percent  of  pyridox- 
lne Ingested  (Ref.  2). 

(1)  ActUe  toxicity.  No  acute  toxicity 
after  pyridoxlne  hydrochloride  inges- 
tion has  been  reported  in  humans. 
Oral  administration  of  4.0  to  5.5 
grams/kilogram  (g/kg)  body  weight  to 
rats  or  mice  Is  lethal  to  50  percent  of 
the  animals  (Ref.  6). 

(2)  Chronic  toxicity.  (1)  "In  man. 
toxic  effects  were  not  encountered 
with  daily  adminlstation  of  50  to  200 
mg  pyridoxlne  hydrochloride  over  pe- 
riods of  months"  (Ref.  6).  Untoward 
effects  have  been  observed,  however, 
by  some  Investigators.  In  one  patient 
with  encephalitis,  severe  aggravation 
of  seizures  occurred,  and  In  another 
deterioration  of  the  encephalographic 
pattern  was  observed  when  pyridoxlne 
hydrochloride  was  given.  Improve- 
ment occurred  In  both  individuals 
after  vitamin  B-6  then^y  was  discon- 
tinued (Ref.  6). 
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(11)  Transient  induced  pyridoxlne  de- 
pendency has  been  reported  (Refs.  7 
and  8).  Eight  normal  adult  males  con- 
stmied  200  mg  supplementary  pjrridox- 
ine  hydrochloride  for  33  days.  Eight 
days  following  cessation  of  supplemen- 
tation, three  subjects  had  abnormal 
electroencephalographic  (EEO)  pat- 
terns which  were  normal  one  week 
later.  All  three  complained  of  nervous- 
ness, tremulousness,  and  other  ill-de- 
fined symptoms  of  a  similar  nature. 
Further  experiments  using  dally  sup- 
plementation of  300  mg  showed  simi- 
lar findings;  In  addition  EEO's  became 
slightly  abnormal  In  three  individuals 
in  the  final  week  of  supplementation, 
(ill)  Transient  taurlnurla  and  long- 
lasting  general  amino-aciduria  oo 
curred  in  a  child  dtirlng  pyridoxlne  hy- 
drochloride treatment  for  2  years  with 
120  mg  daUy  (Ref.  8). 

(Iv)  Diminution  in  the  effectiveness 
of  1-dopa  In  the  treatment  of  Parkin- 
sonism when  pyridoxlne  hydrochlo- 
ride, 5  mg  or  more  dally  was  given 
(Ref.  9). 

(V)  Six  hundred  mg  pyridoxlne  hy- 
drochloride dally  has  been  used  to  in- 
hibit lactation  in  postpartum  women 
not  wishing  to  breast  feed  (Ref.  11). 
The  effect  of  high  levels  of  pyridoxlne 
on  established  lacUtlon  has  not  been 
reported. 

Other  side  ef  f  ecto  are  less  well  docu- 
mented, (i)  Lethargy  was  reported  for 
one  woman  taking  50  mg  pyridoxlne 
hydrochloride  oraUy  daUy  (Ref.  12). 

12)  Excessive  energy  and  Insomnia 
were  reported  for  one  woman  taking 
100  mg  pyridoxlne  hydrochloride 
orally  dally.  Symptoms  were  prevent- 
ed by  the  reduction  of  the  dose  to  50 
mg  daily  (Ref.  12). 

(J)  Patients  treated  with  large 
amounts  of  pyridoxlne  hydrochloride 
for  homocystlnuria  may  develop  folate 
deficiency  (Ref.  13). 

(4)  Somnolence  is  reported  in  some 
individuals  treated  with  as  little  as  5 
mg  pyridoxlne  hydrochloride  dally 
(Ref.  14).  Such  Individuals  are  consid- 
ered pyridoxin^-sen8ItIve  by  the 
author. 

(5)  An  Infant  with  a  requirement  for 
extradletary  vitamin  B-6  was  bom  to  a 
mother  who  had  received  large  doses 
of  pyridoxlne  hydrochloride  during 
pregnancy.  Since  the  fetus  has  the 
ability  to  concentrate  pyridoxal  phos- 
phate, the  effect  of  large  doses  to  the 
mother,  concentrated  by  the  fetus,  on 
fetal  metabolism  Is  unknown  (Refs.  15 
and  16). 

d.  Effectiveness.  The  requirement 
for  vitamin  B-6  by  young  adults  has 
been  based  on  depletion  and  repletion 
studies  which  show  a  range  of  1.25  to 
1.5  mg  daily  required  on  a  low  protein 
diet  and  1.75  to  2.0  mg  dally  for  a  high 
protein  diet  (Ref.  3).  Experience  with 
Infant  formulas  suggest  that  metabolic 
requirements  are  satisfied  if  vitamin 
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B-6  is  present  in  amounts  of  0.015  mg/ 
g  protein  (Ref.  3).  The  requirements 
of  pregnant  and  lactating  women  and 
of  the  elderly  may  be  higher.  Dietary 
surveys  by  a  numijer  of  workers  Indi- 
cate that  an  appreciable  fraction  of 
the  United  States  aduit  population  is 
not  obtaining  1.5  mg  vitamin  B-6  (Ref. 
17).  Those  segments  of  the  population 
most  vulnerable  to  low  or  deficient  vi- 
tamin B-6  intalce  are  as  follows: 

(1)  Low  income.  Leevy  et  al.  (Ref. 
18)  found  that  of  the  105  out  of  120 
randomly  selected  municipal  hospital 
patients  exhibiting  hypovitaminemla. 
27  percent  had  low  senun  levels  of  vi- 
tamin B-6.  This  finding  appeared  to 
correlate  with  low  dietary  intakes  of 
the  vitamin  (based  on  dietary  history) 
rather  than  on  the  nature  of  the  dis- 
ease. The  patients  were  indigent  or  of 
a  low-income  group. 

(2)  iTKfdnts.  (i)  If  the  mother  has 
marginal  vitamin  B-6  intalce  during 
pregnancy,  or  is  preeclamptic,  the 
infant  may  be  bom  with  inadequate 
vitamin  B-6  reserves  (Ref.  19). 

(11)  Clinical  signs  of  vitamin  B-6  defi- 
ciency were  observed  in  two  breast-fed 
Infants  receiving  maternal  milk  with  a 
pyridoxlne  hydrochloride  concentra- 
tion of  0.06  to  0.08  mg/llter.  Normal 
human  milk  contains  about  0.10  mg/ 
liter  (Ref.  3). 

(ill)  Infants  fed  autoclaved  conuner- 
dal  milk  formulas  low  in  vitamin  B-4 
developed  symptoms  of  deficiency  re- 
sponsive to  pyrodoxlne  hydrochloride 
(Refs.  2  and  3).  About  300  cases  were 
reported  in  the  1950's. 

(3)  Prefpiant  icomm.  During  normal 
gestation,  pyrldoxal  phosphate  is  con- 
centrated by  the  fetus  6.6  times  above 
the  plasma  concentration  of  the 
mother  (Ref.  19).  C^ncommitantly. 
maternal  blood  or  plasma  pyrldoxal 
phosphate  declines  progessively 
during  the  course  of  pregnancy  (Refs. 
16  and  20)  to  about  one- fourth  that  of 
nonpregnant  women.  CXher  biochemi- 
cal changes  include  Increased  urinary 
excretion  of  xanthurenic  acid  after  an 
oral  tryptophan  load  (Refs.  21 
through  24)  which  could  be  normal- 
ized by  prior  pyridoxlne  hydrochloride 
administration  and  low  urinary  4-pyri- 
doxlc  acid  excretion  after  pyridoxlne 
hydrochloride  admlnstration  (Ref.  25). 

Forty  to  60  percent  of  458  normal, 
pregnant  women  tested  by  Heller.  Sal- 
keld,  and  Komer  (Ref.  26)  were  found 
to  be  suboptlmally  supplied  with  vita- 
min B-6  tn  order  to  saturate  erythro- 
cyte OOT  (EOOT  activation  test). 
Shane  and  Contractor  (Ref.  16)  study- 
ing 10  pregnant  women  did  not  con- 
firm this.  The  National  Research 
Council  recommends  a  dally  Intake  of 
2.5  mg  vitamin  B-4  daily  during  preg- 
nancy, a  0.5  mg  increase  over  the 
normal  adult  allowance  (Ref.  S). 
Whether  this  amount  of  vitamin  B-6 
is  adequate  to  meet  most  needs  during 
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pregnancy  is  the  subject  of  current 
concern  (Ref.  27).  These  changes  in 
metabolism  of  pregnancy  can  be  shift- 
ed toward  "biochemical  normality"  by 
supplemental  pyridoxlne  hydrochlo- 
ride of  up  to  15  or  20  mg  daily  (Ref. 
27).  This  amount  is  in  excess  of  the 
maximum  of  about  3  mg  daily  which 
can  be  obtained  .from  a  well-planned 
diet  (Ref.  17).  Heller.  Salkeld,  and 
Komer  (Ref.  26)  after  finding  bio- 
chemical evidence  for  vitamin  B-6 
coenzyme  depletion  in  40  to  60  percent 
of  458  pregnant  women  commented: 
"No  evidence  was  found  that  this  form 
of  vitamin  B-6  deficiency  had  any 
clinical  sequelae  for  the  mother  or  the 
fetus  during  the  pregnancy  and  deliv- 
ery." but  they  concluded,  "Our  results 
suggest  that  pyridoxlne  supplemenU- 
tion  is  necessary  in  approximately  50 
perceztt  of  the  pregnant  women  In 
order  to  maintain  normal  coenzyme 
saturation"  (of  EGOT).  Shane  and 
Contractor  (Ref.  16),  who  found  de- 
creased blood  pyrldoxal  phosphate  in 
pregnant  women,  cautioned: 

Correction  of  abnormal  metatMltsm  by 
large  doses  of  pyridoxlne  may  not  Indicate  a 
vitamin  deficiency  per  se.  In  pregnancy,  for 
example,  it  ia  debatable  whether  enough 
pyridoxlne  hydrochloride  should  be  admin- 
istered to  correct  the  abnormal  metabolism 
or  whether  It  ia  even  nece.saary  to  produce  a 
normaJ.  Le..  nonpregnant,  state.  As  trypto- 
phan metabolism  is  the  most  deranged  vita- 
min B-fl  status  indicator  In  pregnancy,  cor- 
rection of  xanthurenic  acid  excretion  to  the 
levels  found  In  nonpregnant*,  by  adminis- 
tering pyridoxlne.  would  result  In  high  pyrl- 
doxal phosphAte  levels  In  the  fetus.  It  is 
poaaible  that  this  could  have  an  adverw 
effect  on  the  aynthesla  of  fetal  pyrldoxal 
phosphate  enzymes  and.  at  worst,  lead  to 
high  vitamin  pyridoxlne  hydrochloride  re- 
quirements for  the  fetus  after  birth. 

Krishnaswamy  (Ref.  28)  and  Iyengar 
(Ref.  29)  reported  that  many  cases  of 
mild  to  severe  stomatitis  seen  in  preg- 
nant women  in  India  responded  to 
treatment  with  10  mg  for  10  days  of 
pyridoxlne  hydrochloride. 

Thirteen  of  14  pregnant  women  with 
gestational  diabetes  were  ot»erved  to 
have  an  increased  xanthuienic  acid  ex- 
cretion after  a  tryptophan  load  test. 
All  were  treated  orally  with  pyridox- 
lne hydrochloride  100  mg  daily  for  14 
days.  Only  two  of  the  fourteen  failed 
to  respond  with  an  improved  gluooae 
tolerance  test.  The  authors  hypoth- 
esize that  increased  xanthurenic  acid 
synthesis  during  pregnancy  may  cause 
gesUtlonal  diabetes  (Ref.  30).  They 
refer  to  work  by  Kotake  and  Mura- 
kami (Ref.  31)  which  shows  that 
zanthiumlc  add  forms  a  complex 
with  insulin,  acts  as  an  insulin  antago- 
nist, and  has  a  diabetogenic  effect  in 
■n<tn«i«  Diabetes  in  pregnancy  as  at 
other  times  requires  the  skillful  man- 
acement  of  a  physician. 

(4)  Women  takino  oral  contracep- 
tives iO.C).  Many  of  the  biochemical 


changes  In  vitamin  B-6  metabolism  ob- 
served during  pregnancy  are  also  seen 
in  women  taking  oral  contraceptives. 
The  most  notable  Is  a  marked  disturb- 
ance of  tryptophan  metabolism  along 
the  kynurenlne-niacin  pathway,  with 
abnormally  high  urinary  xanthiu-enic 
acid  excretion  after  a  loading  dose  of 
tryptophan  (Refs.  32  through  37). 
This  occurs  in  75  to  100  percent  of 
O.C.  users  (Ref.  38).  The  abnormality 
persists  as  long  as  the  contraceptives 
are  taken  and  becomes  more  marked 
with  time  (Ref.  36).  Abnormal  trypto- 
phan metabolism  is  implicated  In  the 
development  of  depression,  which 
many  workers  report  as  a  side  effect  of 
O.C.  use  (Refs.  39  and  40),  the  fre- 
quency being  as  high  as  6.6  percent 
(Ref.  41).  Pyridoxlne  hydrochloride 
has  been  used  with  mixed  success  by  a 
number  of  workers  to  relieve  O.C.-re- 
lated  depression  (Ref.  12).  The  most 
rigorous  study  was  by  Adams  et  al. 
(Ref.  40).  In  a  double-blind  crossover 
trial  of  the  effect  of  pyridoxlne  hydro- 
chloride on  depression.  1 1  of  22  women 
showing  biochemical  evidence  of  vita- 
mine  B-6  deficiency  responded  by  sig- 
nificant relief  of  sjrmptoms  to  20  mg 
pyridoxlne  hydrochloride,  twice  daily 
for  2  months.  Placebo  administration 
was  without  effect. 

The  increased  xanthurenic  acid  ex- 
cretion associated  with  O.C.  use  may 
be  Involved  in  the  development  of  im- 
paired glucose  tolerance  tests  ot>8erved 
In  women  taking  oral  contraceptives 
(Ref.  42),  and  improved  by  pyridoxlne 
hydrochloride  administration  (Ref. 
43). 

Other  metablic  alterations  In  vita- 
min B-6  metabolism  observed  with 
O.C.  use  are  lowered  blood  pyrldoxal 
phosphate  levels  (Refs.  16  and  44),  sig- 
nificantly increased  In  vitro  erythro- 
cyte OOT  activation  In  48  percent  of 
233  women  on  oral  contraceptives, 
compared  to  18  percent  of  controls 
(Ref.  38).  elevated  E-OPT  In  vitro 
stimulation  or  activation  values  (Refs. 
45  and  46),  and  30  percent  lower  uri- 
nary excretion  of  vitamin  B-6  (Ref. 
47)  than  in  controls. 

A  minimum  of  20  to  25  mg  pjrrldox- 
ine  hydrochloride  daily  is  necessary  to 
normalise  tryptophan  metabolism  In' 
the  majority  of  O.C.  users  (Refa.  35 
and  36).  an  amount  far  in  excess  of 
that  obtainable  in  the  diet.  To  coun- 
teract depression  and  other  possible 
manifestations  of  vitamin  B-6  defi- 
ciency, some  workers  support  the  con- 
cept of  routine  pyridoxlne  hydrochlo- 
ride supplementation  for  O.C  tners 
(Refs.  35  and  38). 

Leklem  et  aL  (Ref.  48)  studied  p^ 
rameters  of  vitamin  B-6  deficiency  In 
15  O.C.  users  and  9  controls  in  a  vita- 
min B-8  depletion  and  repletion 
format.  Biochemical  response  to  deple- 
tion and  repletion  were  parallel  in 
both  groups.  The  only  major  alter- 


ation in  metabolism  wa.s  the  response 
to  tryptophan  loading.  Repletion  with 
2.0  mg  pyridoxlne  daily  for  4  weeks  re- 
stored all  Indices  in  both  groups  to 
predepletion  or  ultra-normal  levels. 
The  authors  conclude  "that  If  the  use 
of  oral  contraceptives  •  *  •  does  alter 
the  requirement  for  vitamin  B-6.  the 
effect  is  a  minor  one  and  of  doubtful 
clinical  significance  to  the  majority  of 
women  taking  these  steroid  prepara- 
tions." They  suggest  that  the  abnor- 
mality in  tryptophan  metabolism  may 
reflect  other  metabolic  effects  of  the 
drug  than  vitamin  B-6  deficiency  or 
antagonism. 

(5)  77ic  elderly.  Hamfelt  (Ref.  49) 
and  Rose  et  al.  (Ref.  50)  measured 
plasma  pyrldoxal  phosphate  and 
found  levels  decrease  with  age.  The 
decrease  was  associated  with  alter- 
ations in  tryptophan  metabolism  and 
serum  transaminase  activity.  Pyridox- 
lne hydrochloride  supplements  (100 
mg  daily  for  14  days)  markedly  in- 
creased the  plasma  pyridoxal  phos- 
phate and  corrected  other  biochemical 
alterations. 

Jacobs,  CaviU,  and  Hughes  (Ref.  51) 
observed  a  decline  in  erythrtxjyte  GPT 
activity  with  age,  by  both  direct  and 
stimulated  measurement.  It  Is  uncer- 
tain whether  or  not  this  reflects  pyri- 
doxlne deficiency,  as  no  other  param- 
eter of  pyridoxlne  metabolism  was 
studied.  The  diet  supplied  about  1.5 
mg  Vitamin  B-6  dally.  Supplementing 
the  elderly  subjecte  with  10  mg  pyri- 
doxlne hydrochloride  dally  for  6  weeks 
produced  a  significant  increase  In 
transaminase  activities.  No  subjective 
changes  were  Induced  by  dietary  sup- 
plementation. 

(6)  Alcoholics.  General  vitamin  defi- 
ciency, which  Includes  vitamin  B-6  de- 
ficiency, is  observed  in  alcoholics  and 
is  thought  to  be  caused  by  a  combina- 
tion of  factors  which  Includes  inad- 
equate food  intake,  possible  malab- 
sorption of  vitamin  B-6  from  food  (but 
not  of  crystalline  pyridoxlne  hydro- 
chloride) (Ref.  52).  increased  clearance 
of  pyridoxal  phosphate,  possibly  due 
to  Increased  liver  degradation  second- 
ary to  liver  disease  (Ref.  53)  and  possi- 
ble ethanol-assoclated  release  of  the 
vitamin  from  liver  stores  and  inhibi- 
tion of  new  storage  (Ref.  54).  Individ- 
uals with  chronic  alcohol  abuse  fre- 
quently exhibit  lowered  plasma  levels 
of  p3rridoxal-5-phosphate.  Acetalde- 
hyde  accelerates  the  degradation  of  in- 
tracellular pjrridoxal  phosphate  (Ref. 
55).  and  a  decrease  in  pyridoxal  phos- 
phate enhances  the  cytotoxicity  of  ac- 
etaldehyde  (Ref.  56). 

(7)  ComfifioTied  deficiency.  Wohl  et 
al.  (Ref.  57)  reported  deranged  trypto- 
phan metabolism  in  14  hyperthyrold 
patients  which  could  be  corrected  by 
50  mg  pyridoxlne  hydrochloride  intra- 
muscularly. The  normal  vitamin  B-6 
intake  of  the  |>atlents  was  calculated 
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to  be  2.0  to  2.5  mg  dally.  Although  no 
overt  clinical  manifestations  of  defi- 
ciency were  observed,  one  of  the  pa- 
tients who  showed  obvious  signs  of 
musctilar  weakness  improved  after 
daily  treatment  with  pyridoxlne  hy- 
drochloride and  without  other  antith- 
yroid therapy.  The  dose  and  duration 
of  treatment  was  not  reported. 

Dep'-ession  of  plasma  pyridoxal 
phosphate  was  observed  in  eight  chil- 
dren after  accidental  burning  or  scald- 
ing. The  concentrations  remaind  low 
for  several  weeks  with  a  dietary  pyrio- 
doxlne  hydrochloride  supplement  of 
0.25  mg  dally  but  were  restored  rapid- 
ly to  saturation  levels,  with  large  doses 
of  250  mg  dally. 

An  area  of  potential  concern,  as  yet 
unstudied  in  humans,  is  the  effect  of 
pollution  on  vitamin  requirements. 
Mitchell  and  Schandl  (Ref.  58)  refer 
to  animal  experiments  by  Russian 
workers  who  found  a  greatly  Increased 
requirement  for  vitamin  B-6  after 
chronic  exposure  to  an  Industrially 
polluted  atmosphere  or  to  carbon 
monoxide,  nitrogen  peroxide,  and  am- 
monia. 

Certain  other  conditions  have  been 
reported  to  be  helped  by  pyridoxlne 
hydrochloride  therapy.  These  include 
severe  atopic  dermatitis  in  children 
(Ref.  59),  infantile  convulsions,  and 
childhood  bronchial  asthma  (Ref.  60). 
Such  tmcontrolled  observations  have 
not  demonstrated  any  consistent  ^la- 
tlonship  of  these  diseases  to  vitamin 
B-6  deficiencies,  although  a  genetic 
defect  responsive  to  large  doses  of  pyr- 
idoxlne hydrochloride  may  be  present 
In  some  infants  with  convulsions 
(Refs.  15,  61.  and  62). 

(8)  Vitamin  B-6  responsive  genetic 
disorders.  Pyridoxlne  hydrochloride 
far  in  excess  of  that  obtainable  by  diet 
has  been  found  useful  in  the  treat- 
ment of  a  range  of  genetic  disorders 
(Ref.  61).  These  include  cystathlonin- 
uria  treated  with  400  mg  daily  (Refs. 
63  and  64),  pyridoxlne-responsive 
anemia  treated  with  5  to  200  mg  dally 
(Ref.  62),  pyridoxine-responslve  homo- 
cystinuria  improved  with  150  to  15.000 
mg  dally  (Refs.  13  and  65).  and  xanth- 
urenic aciduria  responsive  to  80  mg 
daily  (Ref.  66).  These  conditions  are 
rare,  and  when  diagnosed  by  sophisti- 
cated medical  techniques,  require  the 
regular  and  consistent  care  of  a  physi- 
cian for  vitamin  as  well  as  other  forms 
of  therapy. 

(9)  Drug-induced  deficiency.  The  use 
of  drugs  In  the  treatment  of  a  number 
of  diseases  induces  a  vitamin  B-6  defi- 
cient state  if  not  supplemented  with 
additional  large  doses  of  pyridoxlne 
hydrochloride  (Ref.  67).  These  include 
isoniazid  (isonicotlnic  acid  hydrazide). 
semicarbazfde.  carbohydrazide,  thiose- 
micarbazlde.  and  cycloserine  for  the 
treatment  of  tuberculosis,  penicilla- 
mine for  Wilson's  disease  and  heavy 
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metal  poisoning,  hydralazine  for  hy- 
pertension, and  hydantoin  and  succin- 
amide  for  epilepsy  (Ref.  68).  Pyridox- 
lne hydrochloride  therapy  in  associ- 
ation with  these  prescription  drugs  is 
most  safely  administered  by  prescrip- 
tion also. 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  pyridoxlne. 
in  the  dosage  and  form  identified 
imder  Category  I  conditions  below,  is 
safe  and  effective  for  use  in  the  pre- 
vention and  treatment  of  vitamin  B-6 
deficiency  when  the  need  for  such 
therapy  has  been  determined  by  a 
physician. 

f.  Category  I  conditions  under  which 
vitamin  B-6  is  generally  recognized  as 
safe  and  effective  and  is  not  misbrand- 
e±  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

Pyridoxlne  hydrochloride  is  the  only 
acceptable  source  of  vitamin  B-6  activ- 
ity. Dosage  is  based  on  the  pyridoxlne 
hydrochloride  equivalent  (CjawCINO,. 
molectilar  weight  205.6). 

(1)  Dosaoe—<V)  For  prevention  of  de- 
ficiency. For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  l.S  to  2.5  mg  dally.  For  children 
tinder  1  year  of  age,  the  Panel  recom- 
mends the  advice  and  6Ui;>ervision  of  a 
physician. 

(11)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  7.5  to  25  mg 
daily.  For  children  under  1  year  of 
age,  the  Panel  recommends  the  advice 
and  supervision  of  a  physician. 

(2)  Labeling.— The  Panel  recom- 
mends the  following  Category  I  label- 
ing: 

(I)  Indications,  (o)  For  prevention  of 
deficiency.  "For  use  in  th  prevention 
of  vitamin  B-6  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(6)  For  treatment  of  deficiency.  "For 
tise  In  the  treatment  of  vitamin  B-6 
deficiency  when  the  need  for  such 
therapy  has  been  determined  by  a 
physician." 

(II)  Warning.  "Caution:  Do  not  take 
this  product  if  you  have  Parkinsonism 
and  are  ciurently  taking  1-dopa  except 
under  the  advice  ajoA  supervision  of  a 
physician." 

(ill)  Professional  labeling.  The  Panel 
recommends  that  labeling  provided  to 
health  professionals  (but  not  to  the 
general  public)  should  contain  the  fol- 
lowing additional  information: 

"Increased  pyridoxlne  hydrochloride 
doses  are  required  in  vitamin  B-6  de- 
pendency syndromes  (pyridoxine-re- 
sponslve   anemia,    seizures,    familial 
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xanthurenic  aciduria,  cystationlurla). 
Supplemental  levels  of  pyrldoxlne  hy- 
drochloride are  required  when  pa- 
tients take  (during  receipt  of)  drugs  or 
chemicals  which  bind  and  inactivate 
pyrldoxlne  hydrochloride  (isonicotinlc 
acid  hydrazlde.  cycloserine,  hydrala- 
zine, penicillamine,  semicarbazide)." 

g.  Category  II  conditions  under 
which  vitamin  B-6  is  not  genemHy 
recognized  as  saje  and  effective  or  is 
misbranded.  The  Panel  reconunends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  vitamin  B-8 
drug  products  effective  8  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Fkdcsal  Rccistxr. 

The  Panel  concludes  that  the  OTC 
drug  use  of  vitamin  B-6  for  the  follow- 
ing Indications  is  not  supported  by 
adequate  scientific  evidence  and  that 
labels  purporting  such  indications  are 
neither  truthful  nor  accurate: 

(1)  "For  the  prevention  of  kidney 
stones."  Although  vitamin  B-6  defi- 
ciency in  animals  (Refs.  60  and  70)  can 
produce  increased  urinary  oxalate  and 
the  formation  of  calcium  oxalate  renal 
stones,  the  role  of  dietary  B-6  defi- 
ciency in  human  stone  formation  is  as 
yet  unclear.  Oxaluria  may  occur  in 
persons  ingesting  B-6  antagonists  such 
as  deoxypyridoxine  or  isoniazid  (Refs. 
71  and  72),  and  occasionally  oxalate 
stone  formation  is  observed.  However, 
the  high  incidence  of  urolithiasis 
found  in  the  Southern  United  States, 
and  to  a  greater  extent  in  Asia,  has 
not  been  associated  directly  with  B-6 
deficiency  (Refs.  73  and  74)  or  depen- 
dency. The  effectiveness  of  pharmaco- 
logic doses  of  pyrldoxlne  hydrochlo- 
ride in  the  treatment  of  urolithiasis 
has  t>een  studied  to  a  limited  extent. 
Dhanamitta.  Valyasevi.  and  Van  Reen 
(Ref.  75)  found  no  beneficial  affect  of 
3  mg  pyrldoxlne  hydrochloride  dally 
for  the  relief  of  oxalcrystalluria  in  14 
Thai  Infants,  whereas  supplementa- 
tion with  orthophosphate  completely 
eliminated  oxalcrystalluria.  Prien  and 
Oershoff  (Ref.  74)  report  in  a  study  of 
5  years  duration  that  a  regimen  of  10 
mg  pyrldoxlne  hydrochloride  dxdly 
plus  300  mg  magnesium  oxide  dally  is 
effective  in  reducing  or  preventing  re- 
current urinary  calcxili  in  most  idio- 
pathic stone  formers.  Control  groups 
receiving  magnesium  oxide  alone  or 
pyrldoxlne  alone  were  Included.  Earli- 
er trials  where  magnesiimi  oxide  alone 
was  used  reported  similar  success  in 
stone  prevention  (Refs  76,  77.  and  78) 
thus  casting  doubt  on  any  beneficial 
role  of  B-6  in  this  regimen.  Thus,  the 
balance  of  evidence  argues  against  the 
use  of  pyrldoxlne  hydrochloride  as  ef- 
fective for  therapy  or  prevention  of 
urolithiasis. 

(2)  "For  pernicious  vomiting  of  preg- 
nancy." Reinken  and  Gant  (Ref.  79) 
found  that  24  women  with  hypereme- 
sis  gravidarum  had  the  low  sertun  pyr- 


idoxal  phosphate  levels  compared  to 
other  pregnant  women  without  vomit- 
ing and  anorexia  in  the  first  trimester. 
Treatment  for  7  days  with  100  mg  pyr- 
ldoxlne hydrochloride  dally  produced 
a  normalization  of  biochemical  values 
and  "clinical  return  to  normal."  Num- 
bers improved  are  not  recorded  and  no 
controls  were  used.  No  data  are  availa- 
ble on  the  women  before  vomiting 
began.  Thus,  no  evidence  was  present- 
ed to  support  a  causal  relationship  be- 
tween hyi)eremesis  and  vitamin  B-6 
deficiency. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com^ 
pletlon  of  studies  to  support  the  move- 
ment of  Category  III  condittons  to 
Category  I. 

Vitamin  B-6  singly  or  in  combina- 
tion labeled  specifically  for  use  by 
women  taking  oral  contraceptives. 

( 1 )  Proposed  dosage— For  prevention 
of  deficiency.  For  women  taking  oral 
contraceptives,  the  oral  dosage  is  20  to 
25  mg  daily. 

(2)  Proposed  labeling.  The  Panel  rec- 
ommends the  following  proposed  la- 
beling for  vitamin  B-6  for  use  with 
oral  contraceptives: 

Indication— For  prevention  of  defi- 
ciency. "For  use  In  the  prevention  of 
vitamin  B-6  deficiency  in  women 
taking  oral  contraceptives  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 
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9.  Riboiflavin.  The  Panel's  statement 
on  riboflavin  Includes  the  following  in- 
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gredients:  Riboflavin  and  ribonavtn-5- 
phosphate  sodium. 

a.  Reference  form.  Dosages  recom- 
mended In  this  document  for  ribofla- 
vtn  are  based  on  the  riboflavin  equiva- 
lent (C.tH»N.O*.  molecular  weight 
376.4). 

b.  Description.  Riboflavin  is  essen- 
tial for  growth  and  tissue  repair  in  all 
animals.  Riboflavin-5 -phosphate 
(flavin  mononucleotide)  and  rlbofla- 
vin-5-adenosIne  phosphate  (flavin 
adenine  dinucleotide)  serve  as  coen- 
zymes which  combine  with  apoen- 
z>-mes  to  form  flavoprotein  enzymes,  a 
series  of  oxidation-reduction  catalysts 
including  D-amino  acid  oxida.se.  xanth- 
ine oxidase,  diaphorase.  cytochrome,  c 
reductase,  and  Warburg's  yellow 
enzyme  (Ref.  1).  Riboflavin  Is  involved 
in  the  conversion  of  tryptophan  to  nic- 
otinic acid.  Its  absence  causes  a  de- 
rangement of  tryptophan  metabolism 
with  increased  formation  and  urinary 
excretion  of  anthranilic  acid  and  kyn- 
urenine  (Ref.  2).  Absorption  of  ritwfla- 
vin,  which  occurs  primarily  In  the 
proximal  intestine,  is  regulated  by  a 
saturable  transport  process.  Absorp- 
tion  is  decreased  by  a  deficiency  of  bile 
acids. 

c  Safety.  No  toxicity  has  been  en- 
countered in  patients  receiving  oral  ri- 
boflavin. Absorbability  and  bioavaila- 
bility of  riboflavin  are  not  altered  by 
•the  pressence  of  other  vitamins. 

d.  Effectiveness.  Daily  requirements 
for  riboflavin  in  healthy  individuals 
depend  on  protein  intake  and  energy 
expenditure.  Increased  riboflavin  of. 
2.5  to  5.0  mg  daily  is  required  in  pa- 
tients with  biliary  obstruction  (Ref.  3) 
and  by  individuals  with  large  intakes 
of  alcoholic  beverages  (Refs.  4  and  5). 
Women  on  oral  contraceptives  have 
been  reported  with  decreased  urinary 
riboflavin.  However,  no  other  evidence 
of  riboflavin  deficiency  has  been  re- 
ported in  such  persons. 

Clinical  episodes  of  riboflavin  defi- 
ciency are  rare.  They  include  oral,  cu- 
taneous, corneal,  neurologic,  and  he- 
matologic lesions.  There  is  atrophy  of 
the  epidermis  and  other  changes  lead- 
ing to  angular  cheilosis,  glossitis,  scro- 
tal dermatitis,  vascularization  of  the 
cornea,  cataracts,  corneal  ulcers,  and 
abnormal  pigmentation  of  the  iris.  Pe- 
ripheral neuropathy  and  anemia  may 
be  associated  with  ariboflavinosis 
(Refs.  6  and  7).  Studies  with  galacto- 
flavln,  a  riboflavin  antagonist,  showed 
that  subjects  receiving  this  agent  de- 
veloped anemia  which  may  be  due  to 
its  directly  toxicity  or  a  secondary 
effect  on  liver  folic  acid  (Ref.  8).  In  ex- 
perimental animals,  maternal  deficien- 
cy of  riboflavin  may  lead  to  fetal  ab- 
normalities including  shortening  of 
long  bones,  micrognathia,  cleft  palate, 
hydrocephalus,  heart  malformations, 
and  eye  lesions  (Ref.  9).  Also,  in 
animal  experiments,  diminished  tissue 
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levels  of  riboflavin  enhance  the  devel- 
opment of  liver  tumors  in  response  to 
the  Ingestion  of  carcinogenic  azo  dyes 
(Ref.  10). 

Depletion  of  riboflavin  produces  a 
decrease  in  circulating  and  urinary 
levels  of  the  vitamin  and  an  increase 
in  glutathione  reductase  activity  fol- 
lowing the  in  vitro  addition  of  flavine 
adenine  dlnucleotlde  to  erythrocyte 
hemolysat^  (Refs.  4  and  ID.  A  sub- 
clinical deficiency  occurs  In  pregnancy 
(Ref.  12):  in  the  sick  and  injured  (Ref. 
13):  in  normal  school  children,  being 
present  in  approximately  one-half  of 
642  New  York  City  school  children 
tested  (Ref.  14):  and  commonly  among 
alcoholics  (Ref.  5). 

OTC  riboflavin-contalning  products 
should  t>e  evaluated  «ith  respect  to 
their  ability  to  increase  tissue  or  body 
fluid  riboflavin  levels.  Riboflavin  ab- 
sorbability may  be  documented  by 
measuring  urinary  excretion  of  ribo- 
flavin, expressing  the  results  in  terms 
relative  to  creatinine  excretion  (Ref. 
3).  The  normal  male  should  excrete 
over  40  percent  of  a  10  mg  dose.  Ribo- 
flavin may  be  measured  by  a  fluorome- 
tric  procedure  (Ref.  15),  or  by  micro- 
biological assay  (Ref.  16).  Riboflavln- 
deflcient  patients  exhibit  a  return  to 
normal  in  erythroc5i.e  glutathione  re- 
ductase activity  after  receiving  S  mg 
ribonavln  (Ref.  4). 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  riboflavin,  in 
the  dosage  and  forms  Identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  use  in  the  prevention 
and  treatment  of  riboflavin  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician. 

f.  Category  I  conditions  under  which 
riboflavin  is  generally  recognized  as 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
dars  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

Acceptable  sources  of  riboflavin  ac- 
tivity are  riboflavin  and  riboflavin-5- 
phosphate  sodium.  Dosage  must  t>e 
based  on  the  riboflavin  equivalent 
(CHmJ^.O..  molecular  weight  376.4). 

(1)  Dosoife—il)  For  prevention  of  de- 
ficiency. For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  1  to  2  mg  daily.  For  children  under  1 
year  of  age,  the  Panel  recommends 
the  advice  and  supervision  of  a  physi- 
cian. 

(ii)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  5  to  25  mg 
daily.  For  children  under  1  year  of 
age,  the  Panel  recommends  the  advice 
and  supervision  of  a  physician. 


(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

(I)  Indications— <a)  For  prevention 
of  deficiency.  "For  use  in  the  preven- 
tion of  riboflavin  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(6)  For  treatment  of  deficiency.  "For 
use  in  the  treatment  of  riboflavin  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician." 

(II)  Warning— For  products  for  the 
treatment  of  cU-ficiency.  "Do  not 
exceed  the  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician." 

(ill)  Professional  labeling.  The  Panel 
recommends  that  labeling  provided  to 
health  professionals  (but  not  to  the 
general  public)  should  contain  the  fol- 
lowing additional  information: 

Indications.  "Certain  persons  may 
require  increased  levels  of  riboflavin 
such  as  individuals  with  biliary  ob- 
struction, individuals  on  oral  contra- 
ceptives, and  individuals  consuming 
large  quantities  of  alcohol." 

g.  Category  II  conditions  under 
which  riboflavin  is  not  generaUy  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  riboflavin  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register. 

Timed-release  preparations  of  ribo- 
flavin have  been  shown  to  be  erratic  in 
their  ability  to  increase  the  excretion 
of  riboflavin  in  urine  (Ref.  18).  The 
Panel  concludes  that  adequate  and  re- 
liable scientific  evidence  is  at  present 
not  available  to  permit  the  assumption 
of  therapeutic  effectiveness  for  OTC 
timed-release  drug  preparations. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  category  III  conditions  to  Cat- 
egory I. 

None. 
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10.  Thiamine.  The  Panel's  statement 
on  thiamine  includes  the  following  in- 
gredients: thiamine  hydrochloride  and 
thiamine  mononitrate. 

a.  Reference  form.  Dosages  recom- 
mended in  this  d(x:ument  for  thiamine 
are  based  on  the  thiamine  chlorl(ie  hy-' 
drochlorlde  equivalent 
(C,JI,.CIN.OS.HCl,  molecular  weight 
337.3). 

b.  DescriptiOTL  Thiamine  functions 
as  a  coenzyme  in  the  metat>olism  of 
alpha-keto  acids  and  2-keto  sugars 
(Ref.  1).  It  is  responsible  for  the  decar- 
boxylation of  pyruvic  acid  to  acetyl 
coenzyme  A  (Embden-Meyerhof  glyco- 
lytic pathway),  the  decarboxylation  of 
alpha  ketoglutarate  to  succinyl  coen- 
zyme A  (citric  acid  cycle),  and  forma- 
tion of  sedoheptuloee  phosphate  and 
fructose-6-pho«phate  (hexose  mono- 
phosphate shunt).  Three- forths  of  di- 
etary thiamine  comes  from  green  vege- 
tables, grains,  and  meats,  and  one- 
fourth  from  the  fortification  of  flour, 
cereal,  and  other  commerical  food 
products. 
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c.  Safety.  Several  reports  have  ap- 
peared in  the  literature  of  untoward 
effects  resulting  from  dotes  of  thia- 
mine far  exceeding  effective  therapeu- 
tic amoimts.  A  woman  taking  10.000 
mg  thiamine  hydrochloride  developed 
headache,  irritability,  insomnia,  and 
weakness,  all  of  which  cleared  when 
the  vitamin  was  stopped,  but  recurred 
when  only  5  mg  thiamine  hydrochlo- 
ride were  given  for  4JJ  weeks  (Ref.  2). 
Since  there  are  many  reports  in  which 
50  to  100  mg  thiamine  were  taken 
dally  without  adverse  effect,  it  is  the 
view  of  the  Panel  that  such  episodes 
are  individual  idiosyncratic  reactions. 

Because  one  of  the  common  sources 
of  thiamine  is  the  mononitrate,  a  ques- 
tion was'raised  regarding  the  safety  of 
ingesting  the  nitrate  part  of  this  prep- 
aration. A  24.3  mg  dose  of  thiamine 
mononitrate,  which  is  equivalent  to 
the  maximum  amount  of  thiamine  hy- 
drochloride (25  mg)  that  the  Panel 
recognizes  as  safe  and  effective  for  the 
treatment  of  thiamine  deficiency, 
would  add  4.6  mg  nitrate  ion  (NOr)  to 
the  day's  intake.  An  estiamted  average 
daily  ingestion  of  nitrate  per  capita  in 
the  United  SUtes  Is  86  mg.  This  comes 
principally  from  vegetables,  but  there 
is  a  great  variation  in  intake  depend- 
ing upon  the  type  and  quantity  of  the 
vegetables  consumed  ind  the  condi- 
tion of  the  soil.  Unil  elimination, 
chiefly  via  the  urine,  oitrate  is  recy- 
cled in  the  body  by  secretion  in  the 
saliva  as  nitrite.  No  toxic  effects  are 
produced  in  man  by  a  dose  of  1.0  to  1.5 
g  nitrate  ion.  The  increment  of  4.6  mg 
nitrate  ion  to  the  normal  average 
intake  from  foods  would  cause  the 
total  nitrate  Intake  to  be  less  than 
one-tenth  of  the  doee  known  to  pro- 
duce no  toxic  effects  in  humans.  Since 
the  quantity  of  nitrate  contributed  by 
the  maximum  recommended  treat- 
ment dose  of  thiamine  mononitrate 
would  be  within  the  normal  variation 
of  the  total  dietary  nitrate  contributed 
by  foods  alone,  it  is  not  reasonable  to 
assign  any  significant  added  risk  to 
this  Incremental  source  of  nitrate.  The 
safety  of  other  thiamine  compoimds, 
such  as  thiamine  propyl  disulfide  and 
certain  phosphoric  acid  salts  of  thia- 
mine, has  not  been  evaluated  by  the 
PaneL 

d.  Effectiveness.  Daily  thiamine  re- 
quirements depend  on  the  number  of 
calories  Ingested.  However,  the  vita- 
min is  required  by  those  on  reducing 
diets  as  well  as  those  on  complete  tood^ 
deprivation.  There  is  no  evidence  that 
the  absorption  or  activity  of  thiamine 
is  affected  when  combined  with  other 
vitamins. 

Pregnancy,  lactation,  malignancy, 
high  oral  carbohydrate  intake,  paren- 
teral glucose,  febrile  states,  and  alco- 
holism predispose  to  thiamine  defi- 
ciency. Administration  of  pyrithia- 
mlne.  a  thiamine  antagonist,  produces 
a  deficiency  similar  to  that  obtained 
by  withholding  thiamine  (Ref.  3). 
Thlaminases  occur  in  tissues  of  fish 
(Ref.  4)  and  various  vegetable  (Ref.  5). 
However,  they  are  not  usually  respon- 
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sible  for  thiamine  depletion  In  man. 
Depletion  of  thiamine  produces  bio- 
chemical alterations,  including  an  in- 
crease in  bl(xxl  pyruvic  and  lactic 
acids,  reduction  in  red  blood  cell  trans- 
ketolase,  and  clinical  abnormalities,  in- 
cluding neurologic  and/or  cardiac  le- 
sions, in  experimental  animals  anji 
man  (Refs.  6  and  7). 

Beriberi,  the  clinical  symptom  com- 
plex of  thiamine  depletion,  may  cause 
peripheral  neuritis  (Ref.  8),  and  may 
also  lead  to  cardiovasctilar  manifesta- 
tions (Ref.  9).  Symptoms  of  Wer- 
nicke's encephalopathy  (Ref.  10)  in 
chronic  alcoholics  are  usually  respon- ., 
sive  to  thiamine  given  parenterally  in 
doses  of  10  mg  daily  until  body  reple- 
tion of  thiamine  is  obtained  (Ref.  11). 
Occasionally,  such  symptoms  exist  in 
the  absence  of  bl(x:hemlcal  evidence  of 
thiamine  depletion  and  in  these  in- 
stances thiamine  therapy  is  without 
effect  (Ref.  11). 

Subclinical  thiamine  deficiency  re- 
flected by  deficient  red  blood  cell 
transketolase  activity,  low  blood  thia- 
mine, or  reduced  uruiary  excretion  of 
thiamine  without  clinical  symptomato- 
logy is  foimd  in  the  \JJ&.  population. 
Subclinical  thiamine  deficiency  occurs 
among  pregnant  wom<;n  (Refs.  12  and 
13),  alcoholics  (Ref.  14),  the  sick  and 
injiu^d  (Ref.  15).  school  chUdren  (Ref. 
16)  and  the  aged  (Ref  17).  In  the  Ten 
SUte  Nutrition  Survey  (Ref.  18),  12 
percent  of  people  testKl  had  thiamine 
deficiency  as  reflected  in  urinary  thia- 
mine excretion.  Biochemical  evidence 
of  thiamine  deficiency  has  been  re- 
ported to  be  present  in  35  percent  of 
pregnant  women  tested  (Ref.  13),  31 
percent  of  routine  hospital  admissions 
(Ref.  15).  and  68  percent  of  Blacks  as 
compared  with  6  pen^nt  of  Chinese 
and  52  percent  of  Caucasian  school 
children  studied  In  New  York  City 
(Ref.  16). 

Intestinal  absorption  of  thiamine 
hydrochloride  is  an  active  process 
(Ref.  19).  In  healthy  subjects,  as  the 
dose  of  thiamine  is  increased,  relative- 
ly less  is  absorbed  (Ref.  30).  There  is  a 
significant  reduction  of  thiamine  ab- 
sorption in  the  untreated  malnour- 
ished alcoholic  (Ref.  21).  in  the  pres- 
ence of  folate  depletion  (Ref.  22),  and 
following  Ingestion  of  ethanol  (Ref. 
21).  Other  forms  of  thiamine  such  as 
the  allithiamines  (not  currently  mar- 
keted in  the  United  SUtes)  exhibit  a 
significantly  greater  absorbability  and 
produce  a  higher  tissue  and  body  fluid 
levels  of  thiamine,  with  an  increase  in 
red  blood  cell  transketolase  activity, 
and  there  is  a  report  that  these  com- 
pounds correct  certain  clinical  abnor- 
malities refractory  to  thiamine  hydro- 
chloride or  thiamine  mononitrate 
(Ref.  23). 

The  effectiveness  of  thlamine-con- 
talning  products  is  evaluated  by  the 
increase  in  b(xly  tissue  and  fluid  thia- 
mine levels  following  their  use.  Thia- 
mine-contalning  pnxlucts  arc  consid- 
ered efficacious  if  they  increase  tissue 
or  urinary  levels  of  thiamine.  Absorba- 
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bility  or  bioavailability  is  documented 
by  mesiuing  the  amount  of  thiamine 
In  the  urine  before  and  after  the  ad- 
ministration of  5  mg  of  the  drug  given 
orally  in  a  fasting  sUte  (Ref.  24).  The 
thiocrome  analytical  method  is  em- 
ployed for  this  detection. 

e.  .  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  thiamine,  in 
the  dosage  and  forms  identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  use  in  the  prevention 
and  treatment  of  thiamine  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician. 

f.  Category  I  conditions  under  which 
thiamine  is  generally  recognized  as 
saje  and  effective  and  is  not  misbrand- 
ed.  The  Panel  reconunends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

Acceptable  sources  of  thiamine  ac- 
tivity are  thiamine  hydrochloride  and 
thiamine  mononitrate.  Dosage  must  be 
based  on  the  thiamine  chloride  hydro- 
chloride equivalent  (C„H„C1N,08.HCI. 
molecular   weight  337.3). 

(1)  Dosage— (.iyfor  prevention  of  de- 
ficiency. For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  1  to  2  mg  daily.  For  children  under  1 
year  of  age.  the  Panel  recommends 
the  advice  and  supervision  of  a  physi- 
cian. 

(U)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  5  to  25  mg 
dally.  For  children  under  1  year  of 
age.  the  Panel  recommends  the  advice 
and  supervision  of  a  physician. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling^ 

Indications— (.a)  For  prevention  of 
deficiency.  "For  use  in  the  prevention 
of  thiamine  deficiency  when  the  need 
for  such  therapy  has  been  determined 
by  a  physician." 

(6)  For  treatment  of  deficiency.  "For 
use  in  the  treatment  of  thiamine  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician." 

g.  Category  II  conditions  under 
tchich  thiamine  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  thiamine  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Fkdcral  Register. 

The  Panel  concludes  that  the  OTC 
drug  use  of  thiamine  for  the  following 
suggested  indications  appearing  in  the 
literature  or  in  the  submissions  to  the 
Panel  is  presently  not  supported  by 
adequate  scientific  evidence  and  that 
labels  punMrtlng  such  indications  are 
neither  truthful  nor  accurate:  Derma- 
toses,    multiple    sclerosis,     infection. 
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drug  toxicity,  stimulation  of  mental 
responsiveness  in  the  absence  of  thia- 
mine deficiency,  cancer,  edema  of  in- 
fants, and  impotence  (Ref.  12). 

Thiamine  has  been  used  to  stimulate 
appetite,  relieve  tiredness,  correct 
neurologic  diseases. -and  Improve  men- 
tation, without  a  demonstrated  defi- 
ciency of  this  vitamin  (Ref.  12).  The 
Panel  has  reviewed  data  on  such  use 
and  concludes  that  there  is  no  evi- 
dence that  thiamine  is  of  l)eneflt  in 
any  sjonptom  complex  in  the  absence 
of  a  thiamine  deficiency. 

h.  Category  III  conditions  for  vhich 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  tie  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  ni  conditions  to 
Category  I. 

None. 
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11.  Vitamin  A.  The  Panels  statement 
on  Vitamin  A  includes  the  following 
ingredients:  vitamin  A  (retinol).  Vita- 
min A  aceUte,  and  vitamin  A  palmi- 
Ute. 

■  a.  Reference  form.  Dosages  recom- 
mended In  this  document  for  vitamin  A 
activity  are  t>ased  on  the  retinol  equiva- 
lent expressed  in  international  units 
(I.U.)  (CHmO,  molecular  weight  286.4 
and  0.3  ^g  retinol  is  equivalent  to  1.0 
I.U.). 

b.  Description.  Claims  have  been 
made  for  vitamin  A  sources  including 
retinol  (vitamin  A  alcohol)  and  its  est- 
ers formed  with  edible  fatty  acids,  prin- 
cipally retlnyl  acetate  and  retlnyl  pal- 
mltate.  derived  from  synthetic  or 
natural  sources  such  as  fiah  liver  oils. 
particularly  that  of  the  cod. 

Vitamin  A  is  a  generic  term  for  a 
group  of  biologically  active  compoimds, 
including  retinol  (vitamin  A  alcohol) 
and  its  esters  which  are  of  nutritional 
importance  to  man  and  are  found  tn 
foods  commonly  consumed  by  man. 
Carotenolds  have  potential  vitamin  A 


activity  and  after  ingestion  are  convert- 
ed by  the  body  to  t^  variable  degree  to 
the  utillzable  and  physiologically  ac- 
tive form.  The  degree  and  speed  of  con- 
version of  the  carotenolds,  however, 
are  not  adequate  and  sufficiently  uni- 
form to  recommend  their  use  for  thera- 
peutic purposes.  For  this  reason,  the 
term  "vitamin  A"  used  subsequently  In 
this  document  will  refer  only  to  retinol 
and  Its  acetate  and  palmltate  esters. 
The  conunercially  produced  retlnyl  est- 
ers and  retinol  are  predominantly  the 
all-trans  isomer  with  a  small  and  vari- 
able percentage  of  neo-vitamin  A  (Ref. 
1). 

Vitamin  A  is  essential  for  the  integri- 
ty of  the  membrsme  structure  and  func- 
tion of  all  body  cells.  It  also  has  a 
specific  and  vital  role  In  the  process  of 
vision.  Night  blindness  (defective  dark 
adaptation)  Is  one  of  the  earliest  signs 
of  vitamin  A  deficiency.  Other  signs 
and  symptoms  include  abnormal  dry- 
ness of  the  eye  and  of  the  skin  and 
other  epithelial  tissues,  softening  of 
the  cornea  and  growth  failure. 

When  vitamin  A  Is  absorbed  throu^ 
the  intestinal  mucosa,  it  Is  transported 
to  the  liver  where  it  is  stored  and  re- 
leased into  the  blood  to  travel  tn  all  the 
tissues  and  cells  of  the  body.  The  blood 
level  of  vitamin  A  Is  maintained  within 
a  normal  range  as  long  sus  the  liver 
stores  are  capable  of  supplying  the 
needs  of  the  tissues  (Ref.  2).  When 
they  are  depleted,  generally  as  a  restilt 
of  an  Insufficient  dietary  supply  of  the 
vitamin  or  Its  precursors,  the  blood  lev- 
el falls  and,  of  course,  the  tissues  are 
deprived  of  the  amounts  needed  to 
maintain  their  integrity. 

c.  Safety.  Acute  toxicity  In  the  adult 
occurs  from  a  dose  at  or  above  2,000,000 
to  5,000,000  I.U.  (30,000  to  75.000 
I.U./kg  for  a  70  kg  man).  In  the  Infant 
17,000  to  33,000  I.U./kg  of  body  weight 
can  preciplUte  acute  toxic  signs.  The 
signs  of  acute  toxicity  In  adults,  which 
can  develop  In  6  to  8  hours  following 
ingestion  of  the  dose,  are  severe  head- 
ache centered  in  the  forehead  and  eyes, 
dizziness,  drowsiness,  and  nausea  with 
vomiting,  followed  in  12  to  20  hours  by 
redness  and  swelling  of  the  sltln  which 
eventually  begins  to  peel  (Ref.  3).  In 
Infants,  bulging  fontanelles  (the  mem- 
brane-covered openings  In  the  still- 
developing  infant  skull)  caused  by  ab- 
normal intracranial  pressure,  loss  of 
appetite.  hyperirritablUty,  and  vomit- 
ing generally  occur  within  12  hotirs 
after  dosage  and  Is  followed  In  a  few 
days  by  a  flaklng-off  of  the  skin. 

The  chronic  dose  inducing  toxicity 
varies  with  the  Individuals  and  doses  of 
12.000  to  350.000  I.U.  daily  for  Infants 
less  than  1  year  of  age.  and  from  37,500 
to  600,000  I.U.  daUy  for  the  1-  to  5-year- 
old  age  group  are  reported.  The  lowest 
toxic  dose  of  retinol  recorded  is  12.000 
I.U.  dally  for  7  days.  This  amount  was 
given  to  a  2.1  kg  infant  (probably  of 
premature  birth)  who  had  been  on  par- 
enteral alimentation  for  18  weeks. 
Chronic  toxicity  developing  in  a  few 
months  is  most  commonly  encountered 
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In  Infants  and  children,  whereas  chron- 
ic toxicity  in  adults  may  take  several 
months  or  even  years  to  develop  and 
become  evident  (Ref.  4).  Chronic  toxic- 
ity results  in  loss  of  appetite,  headache, 
blurred  vision,  muscle  soreness  after 
exercise,  hair  loss,  reddish  pimples  (ma- 
culoerythematous  eruptions)   on   the 
shoulders  and  back,  and  general  drying 
and  flaking  of  the  skin  with  pnirltls.  as 
well  as  all  the  symptoms  associated 
with  hypercalcemia  (Refs.   3  and  5). 
Cracking  and  bleeding  of  lips,  reddened 
gums,  and  nosebleed  are  also  reported 
as  signs  of  toxicity.  Enlargement  of  the 
liver  and  spleen  may  be  noted  during 
physical  examination,  and  anemia  may 
also  l>e  present.  Often  painful  subcuta- 
neous swelling  and  swelling  In  the  re- 
gions of  muscle  attachments  to  long 
bones  due  to  overgrowth  of  bone  are 
present.  A  "pagoda  effect"  (increased 
angle  of  metaphyseal  flare)  has  been 
described  in  growing  l>ones  of  children. 
Increased  cerebrospinal  fluid  pressure 
(pseudotumor    cerebri    with    papille- 
dema) seems  to  be  sjinptomatic  of 
chronic  intake  in  somewhat  less  than 
half  the  cases  reported  in  adults.  This 
syndrome  in  Infants  Is  generally  diag- 
nosed on  the  basis  of  bulging  fonta- 
nelles.   The     most    serious     Implied 
sequela  to  toxicity  is  irreparable  dam- 
ace  to  the  liver,  resulting  In  cell  death, 
fibrosis  and  cirrhosis,  or  permanent 
stunting  of  bone  growth.  Two  cases 
have  been  reported  of  adult  hepatic  in- 
Jury  from  chronic  hypervitamlnosts  A 
resulting  In  portal  hypertension  and  ef- 
fusion of  serous  fluid  Into  the  abdomi- 
nal   cavity    (ascites)    (Ref.    6).    One 
patient  was  a  54-year-old  woman  who 
had  been  taking  100,000  to  1,250,000 
I.U.  vitamin  A  daily  for  5  years.  The 
other  patieiit,  a  62-year-old  man.  had 
been  consuming  400,000  I.U.  daUy  for  8 
years.  In  the  great  majority  of  cases, 
complete  withdrawal  of  vitamin  A  re- 
sults in  regression  of  signs  of  symptoms 
in  a  matter  of  days,  with  no  apparent 
changes  remaining  in  a  few  weeks  (Ref. 

3). 

It  Is  common  manufacturing  prac- 
tice   to    include    additional    amounts 
(overages)  of  vitamins  which  are  sub- 
ject to  deterioration  and  loss  of  poten- 
cy, such  as  vitamin  A,  in  commercial 
preparations  In  order  to  guarantee  the 
user  that  he  wlU  receive  at  least  the 
lal)eled  potency  before  the  expiration 
date  set  by  the  manufacturer  for  that 
particular  preparation-  It  is  not  un- 
common for  vitamin  A  preparaUons  to 
contain  as  much  as  a  40  percent  over- 
age. Overages  of  at  least  25  percent 
are   said    to    assure    maintenance    of 
product  potency  for  18  to  24  months. 
It  is  obvious,  then,  that  much  of  the 
published  case  history  daU  on  toxicity 
may  In  fact  have  been  olsserved  In  pa- 
UenU  consuming  up  to  140  percent  (or 
more)  of  the  labeled  amount  of  vlU- 
mln  A.  This  has  been  taken  into  con- 
sideration in  the  limitations  Imposed 
by  the  Panel  in  its  recommendation  on 
vitamin  A-contalnlng  producte.  Tech- 
nological Improvements  in  formulation 
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should  be  developed  so  that  shelf  lives 
of  up  to  2  years  can  continue  to  be  met 
with  overages  not  exceeding  25  per- 
cent. Therefore,  the  Panel  concludes 
that  the  actual  amount  of  vitamin  A 
present  in  OTC  drug  products  should 
not  contain  overages  exceeding  25  per- 
cent and  that  the  maximum  OTC 
quantity  of  vitamin  A.  Including  an 
overage,  should  not  exceed  12.500  I.U. 
vitamin  A  based  on  the  retinol  equiva- 
lent per  dosage  unit. 

d.  Effectiveness.  The  Recommended 
Dietary  Allowances  (RDA)  tRef.  7)  es- 
tablished by  the  Food  and  Nutrition 
Board,  NAS/NRC  appear  to  be  in 
excess  of  the  amount  of  vitamin  A 
needed  daily.  However.  these 
allowances  are  based  on  dietary 
sources  of  vitamin  A  activity  of  which 
about  50  percent  consist  of  mixed  car- 
otenolds with  B-carotene  predominat- 
ing. The  carotenolds  are  poorly  ab- 
sorbed and  converted  by  man,  particu- 
larly when  they  are  consumed  in  large 
amounts.  Mixed  carotenolds  generally 
are  assumed  to  have  one-ninth  the  \1- 
tamln  A  activity.  In  man,  of  preformed 
retinol  (Ref.  2). 

The  U.S.  RDA  as  promulgated  In  the 
Dietary  Supplement  Regulations  pub- 
lished in  the  Federal  Rscister  of  Oc- 
tober 19,  1976  (41  FR  46175)  are  defi- 
nitely generous  (in  excess)  when  ap- 
plied to  the  retlnyl  esters  in  pharma- 
ceutical vitamin  preparations.  In  the 
often  cited  "Sheffield  experiment,"  It 
was  found  that  390  ,ig  (1.300  I.U.)  re- 
tinol daily  was  sufficient  to  restore  de- 
fective dark  adaptation  but  that  it 
took  750  (ig  (2,500  LU.)  dally  to  bring 
the  blood  vitamin  A  level  back  to  what 
it   was   before   the   depletion   period 

(Ref.  8).  ^       . 

One  LU.  of  vitamin  A  acUvity  is 
equivalent  to  0.3  fig  retinol,  0.344  ^ 
retlnyl  acetate  (Ref.  8)  or  0.535  ftg  re- 
tlnyl palmltate.  Retinol  and  its  esters 
are  readily  absorbed  from  the  normal 
gastrointestinal  tract.  If  the  amount 
ingested  is  not  much  greater  than  Jhe 
requirement,  absorption  is  complete. 
Plasma  levels  reach  a  maximum  about 
4  hours  after  the  Ingestion  of  the  viU- 
min  and  then  faU  rapidly.  UntQ  hepat- 
ic saturation  takes  place,  the  adminis- 
tration of  vitamin  A  leads  mainly  to  its 
accumulation  In  the  liver  rather  than 
to  increased  blood  levels. 

Particular  attention  should  be  paid 
to  vitamin  A  status  in  patients  »1th 
diseases  In  which  fat  absorption  is  de- 
fective. Serum  vitamin  A  levels  are  de- 
pressed in  patients  with  celiac  disease, 
sprue,  obstructive  Jaundice,  and  cystic 
fibrosis.  Blood  vitamin  A  levels  de- 
crease during  chronic  disorders  accom- 
panied by  fever.  This  is  observed  in 
children  with  rheumatic  fever  and  in 
patients  with  infectious  hepatitis.  Pa- 
thology of  the  liver,  as  In  the  latter 
disease  and  in  cirrhosis,  affects  vita- 
min A  status.  Cirrhosis  of  the  Uver 
usually  results  in  extremely  low  and 
sometimes  completely  absent  reserves 
of  vitamin  A  In  the  liver.  Cancer,  tu- 
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berculosis.  &nd  chronic  Infections,  par- 
tictilarly  pneumonia,  chronic  nephro- 
sis, urinary  tract  Infections,  and  pros- 
tate diseases  may  be  associated  with 
increased  urinary  excretion  of  vitamin 
A  (Ref.  2)  and  thus  may  Increase  the 
Intake  requirement.  Chronic  renal  dis- 
ease with  uremia  may  result  in  elevat- 
ed plasma  vitamin  A  levels  (Ref.  9). 

The  effectiveness  of  vitamin  A  prep- 
arations In  restoring  and  maintaining 
blood  levels  and  liver  stores  depends 
not  only  on  administration  of  a  suit- 
able dosage  regimen  but  also  on  the 
absorption  efficiency  of  the  vitamin  in 
the  product.  It  is  of  no  consequence 
whether  the  vitamin  A  is  in  water  so- 
lution (watermiscible).  emulsion,  or 
oil  solution,  except  that  at  the  highest 
dosages  a  water  solution  results  in 
somewhat  larger  storage  than  an  oU 
solution  (Ref.  10).  This  observation 
may  be  important  to  consider  in  the 
treatment  of  persons  with  defective 
fat  absorption. 

As  mentioned  above.  750  ^g  (2.500 
I.U.)  vitamin  A  orally  daily  was  found 
to  be  required  to  bring  the  blood  levels 
of  vitamin  A  of  depleted  adults  back  to 
what  they  were  before  depletion.  This 
value,  then.  Is  the  best  estimate  of  a 
safe  minimum  effective  dally  dose  for 
restoring  and  maintaining  normal  liver 
reserves  in  the  healthy  adult. 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data  and  the  marketing  his- 
tory of  vitamin  and  mineral  ingredi- 
ents. Based  upon  the  available  data, 
the  Panel  concludes  that  vltajnln  A.  in 
the  dosage  and  forms  identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  use  in  the  prevention 
and  treatment  of  vitamin  A  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician. 

f.  Category  I  conditions  under  which 
vitamin  A  actimty  is  generally  recou- 
niaed  as  safe  and  tffectivt  and  \s  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be  ef- 
fective 30  days  after  the  date  of  publi- 
cation of  the  final  monograph  in  the 
Federal  Register. 

Acceptable  sources  of  vitamin  A  ac- 
tivity are  vitamin  A.  vitamin  A  acetate, 
and  vitamin  A  palmitate.  Oosage  must 
be  based  on  the  retlnol  equivalent  ex- 
pressed in  International  units  (I.U.) 
(CmRmO,  molecular  weight  286.4  and 
0.3  02Tl^g  retlnol  is  equivalent  to  1.0 
I.U.). 

(I)  Dosage— il)  For  prevention  of  de- 
Aciency.  For  adults  and  children  1 
year  of  age  and  older,  the  oral  dosage 
is  1.250  to  2.500  I.D.  dally.  For  chil- 
dren under  I  year  of  age.  the  Panel 
recommends  the  advice  and  supervi- 
sion of  a  physician. 

(II)  For  treatment  of  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  Is  5.000  to  10.000 
I.U.  dally.  For  children  under  1  year  of 
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age.  the  Panel  recommends  the  advice 
and  supervision  of  a  physician. 

(2)  Labeling.  The  Panel  reconunends 
the  following  Category  I  labeling: 

(I)  Indications— ia)  For  prevention 
of  d^/lciency.  "For  use  in  the  preven- 
tion of  vitamin  A  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(6)  For  treatment  of  deficiency.  "For 
use  in  the  treatment  of  vitamin  A  defi- 
ciency when  the  need  for  such  therapy 
has  been  determined  by  a  physician." 

(II)  Warning— For  products  for  the 
treatment  of  deficiency.  "Do  not 
exceed  the  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician.  Elxcessive  dosages 
may  cause  harm." 

g.  Category  II  conditions  under 
which  vitamin  A  is  not  generally  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  vitamin  A  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Fkderal  Recister. 

The  OTC  drug  use  of  vitamin  A 
under  the  following  conditions  is  un- 
supported by  scientific  data  and  in 
•ome  Instances  by  sound  theoretical 
reasoning.  The  Panel  concludes  that 
the  following  suggested  indications  ap- 
pearing either  in  the  literature  or  In 
the  submissions  to  the  Panel  for  the 
use  of  vitamin  A  are  presently  not  sup- 
ported by  adequate  controlled  clinical 
studies  and  should  not  be  permitted 
on  the  market  until  scientific  testing 
supports  their  use. 

( 1 )  Claims  for  the  value  of  vitamin  A 
sources  for  prevention  or  treatment  of 
the  following  conditions  have  not  been 
proven  safe  or  effective  for  OTC  drug 
use: 

(1)  "Plantar  warta." 
(U)  "Acne." 

(III)  "Ichthyosis." 
(Iv)  "Hyperkeratosis." 
(v)  "Stress  ulcers." 

(vl)  "Dry  or  wrinkled  skin." 
(vll)  "Respiratory  infections." 
(vlll)  "Visual  defects  and  diseases  of 
the  eye." 

(2)  Claims  for  superiority  in  effec- 
tiveness of  naturally  occurring  vitamin 
A  over  synthetic  vitamin  A  have  not 
been  proven.  Evidence  is  lacking  that 
the  claim  is  valid.  The  effective  form 
of  vitamin  A  for  overcoming  vitamin  A 
deficiency  (i.e.,  predominantly  all- 
trans  Isomers  of  retlnol  and  Its  acetate 
and  palmitate  esters)  is  not  dependent 
upon  a  particular  source  material  or 
mode  of  synthesis. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 


ment of  Category  III  conditions  to 
Category  I. 

Claims  for  advantages  of  water-solu- 
ble or  water-mlsclble  vitamin  A  over 
vitamin  A  in  oil  have  not  yet  been  sub- 
stantiated. Evidence  is  insufficient  to 
prove  that  the  difference  In  vehicles 
or  molecular  dispersion  has  any  effect 
on  the  bioavailability  for  humans  and 
hence  the  effectiveness  of  vitamin  A 
for  overcoming  vitamin  A  deficiency. 

(I)  Evaluation.  Data  required  in- 
cludes the  demonstration  of  statisti- 
cally significant  differences  between 
the  atMorptlon  of  vitamin  A  In  oil  and 
that  of  competing  preparations  after 
the  administration  of  10.000  I.U.  of  vi- 
tamin A  per  dosage  unit,  or  less,  to 
persons  having  proven  lipid  malab- 
sorption from  sundry  causes.  In  this 
discussion  we  are  not  concerned  about 
dosages  larger  than  10.000  I.U.  per 
dosage  unit,  since  such  doses  would 
not  be  OTC. 
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12.  Vitamin  D.  The  Panel's  state- 
ment on  vitamin  D  includes  the  fol- 


lowing Ingredients:  cholecalcif  erol  and 
ergocalclferoL 

a.  Re^rence  forms.  Dosages  recom- 
mended in  this  document  for  vitamin 
D  are  based  on  either  the  cholecald- 
ferol  equivalent  (C«H..O.  molecular 
weight  3S4.8)  or  the  ergocalciferol 
equivalent  (C»H«0.  molecular  weight 
396.6)  expressed  In  international  units 
(I.U.)  (0.025  nt  vitamin  D  is  equivalent 
to  1.0  LU). 

h.  Description.  The  Importance  of  vi- 
tamin D  in  human  nutrition  is  well 
recognized  and  deficiency  states  in 
children  (rickets)  and  adults  (osteoma- 
lacia) are  well-defined. 

Vitamin  D  exists  in  two  forms,  viU- 
mln  D-2  (ergocalciferol)  and  vitamin 
D-3  (cholecalcif erol).  Vitamin  D-3.  the 
naturally  occiurtng  form  of  the  vita- 
tnin  in  animal  tissues,  is  formed  when 
ultraviolet  Irradiation  is  absorbed  by 
7-dehydrochole8terol   (7-DHC).   Areas 
of  the  skin  In  most  adulU  contain  3  to 
4  percent  of  7-DHC  and  all  of  It  is  be- 
neath the  stratimi  comeum.  Due  to 
this   unique   anatomical   relationship, 
the  conversion  of  7-DHC  to  vitamin 
D-3    is    partially    regulated    by    the 
amount  of  natural  or  Induced  pigment 
in  the  comeimi.  The  endogenous  pro- 
duction  rate  of  vitamin  D-3   Is  un- 
known In  man.  but  it  must  be  at  least 
equivalent  to  the  minimal  vitamin  di- 
etary dose  of  200  to  400  I.U.  dally  es- 
sential to  cure  rickets  resulting  from 
lack  of  vitamin  D  Intake  (Ref.  1)  since 
It  has  been  observed  that  brief  ultra- 
violet skin  irradiation  is  curative  (Ret. 
2).  Vitamin  D-2.  a  synthetic  form  of 
the  vitamin  produced  by  the  ultravio- 
let irradiation  of  ergosterol  (a  plant 
sterol).  Is  equally  as  effective  in  man 
as  vitamin  D-3  (Ref.  3). 

Following  its  synthesis  within  the 
skin,  vitamin  D-3  Is  absorbed  via  the 
subepidermal  microcirculation  and  ad- 
mixes with  circulating  vitamin  D-2 
and  vitamin  D-3  absorbed  from  di- 
etary sources. 

Dietary  vitamin  D-3  and  vitamin  D- 
2  are  absorbed  primarily  from  the  du- 
odentmi  and  Jejvmum  into  lymphatic 
channels:  both  bile  salts  and  Intralu- 
minal lipids  must  be  present  for  ab- 
sorption to  occur  (Ref.  4).  In  healthy 
adults  and  children,  vitamin  D  is 
almost  completely  absorbed  by  the  In- 
testine and  the  vehicle  in  which  the  vi- 
tamin is  administered  (aqueous  sus- 
pension, oil.  milk,  or  other  food)  does 
not  affect  absorption  (Ref.  1).  The 
total  content  of  circulating  vitamin  D 
In  man  is  estimated  at  25  ng/ml  (Ref. 

5). 

Assimilated  vitamin  D  is  then  se- 
questered primarily  by  the  liver  for 
metabolic  transformation,  or  trans- 
ported to  primary  storage  depots  (adi- 
pose tissue  and  muscle)  (Refs.  6  and 
7).  the  latter  presumably  serving  as 
reservoirs  to  be  called  upon  during  de- 
privation or  lack  of  sunlight  exposure. 
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Vitamin  D-3  and  vitamin  E>-2  are  sub- 
sequently metabolized  to  their  respec- 
tive 25-hydroxylated  derivathres,  25- 
hydroxycholecalclferol  (25-OHD,)  and 
25-hydroxy  ergocalciferol  (25-OHDi) 
by  the  liver  (Ref.  8).  Although  it  has 
been  established  that  this  hepaUc  25- 
hydroxylase  system  imdergoeT  "feed- 
back" Inhibition  by  the  product  of  the 
reaction,  the  feed-back  control  mecha- 
nism is  limited  and  becomes  inefficient 
when  large  doses  of  vitamin  D  are  in- 
gested (Refs.  9  and  10). 

25-OHD  (25-OHD.  and  25-OHD,)  Is 
the  main  circulating  biologically  active 
form  of  vitamin  D  at  concentrations 
ranging  between  17  to  23  ng/ml  (Ref.  • 
11).  A  direct  correlation  has  been  ob- 
served between  circulating  25-OHD. 
calcium  concentrations,  vitamin  D 
Intake,  and  exposure  to  sunlight  (Ref. 
12).  It  has  been  demonstrated  that  25- 
OHD  Is  capable  of  increasing  both 
bone  resorption  and  the  Intestinal  ab- 
sorption of  calcium  (Refs.  13  and  14). 
25-OHD  also  Increases  the  renal  reab- 
sorption  of  calcliun,  sodium,  and  phos- 
phate (Ref.  15). 

The  fate  of  25-OHD,  Includes  se- 
questration into  fat  and  muscle  stor- 
age sites  and  iU  biological  hydroxyla- 
tion  to  a  number  of  biologically  active 
metabolites  such  as  24.25- 
dihydroxycholecalclferol  or  1.24.25- 
trlhydroxycholecalciferoL  However, 
the  most  important  and  most  biologi- 
cally active  metabolite  produced  from 
the  25-hydroxylated  vitamin  D  com- 
pounds Is  1,25- 
dlhydroxycholecalclferol  or  1.25 
dihydroxyergocalciferol.  subsequently 
referred  to  as  l,25-(OH)JD.  This  con- 
version occurs  enzymatically  in  the 
kidney  (Ref.  16)  and  is  regulated  by  a 
variety  of  hormonal  and  ionic  factors 
(Ref.  9).  not  the  least  of  which  is  para- 
thyroid hormone  (Ref.  17).  Reported 
levels  of  circulating  1.25-(OH).D  in 
adults  average  29  ±2  picograms/ml 
(pg/ml)  with  higher  levels  (49  to  66 
PB/ml)  reported  for  the  9  to  18-year- 
old  range  (Ref.  18). 

Thus,  vitamin  D  is  either  metaboll- 
cally  transformed  into  biologically 
active  metabolites  by  hepatic  and 
renal  hydroxylatlng  enzyme  systems, 
or  stored  in  muscle  and  adipose  tis- 
sues. However,  the  bioregulatory  feed- 
back system,  which  controls  the  meU- 
bollc  transformation  of  vitamin  D  to 
Its  biologically  active  metabolites,  ap- 
pears inadequate  to  prevent  their  ac- 
cumulation. These  observations,  to- 
gether with  those  which  demonstrate 
no  tirinary  excretion  of  biologically 
active  vitamin  D  metabolites  in  a 
normal  population  (Ref.  1?)  and 
others  establishing  ahnost  a  limitless 
adipose  tissue-muscle  reservoir  for  vi- 
tamin D  and  Its  biologically  active  me- 
Ubolltes  (Ref.  20),  make  an  evaluation 
of  the  minimal  dietary  requirements 
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of    vitamin    D    for    normal    skeletal 
growth  and  maturation  essential. 

When  estimating  total  exposure  to 
vitamin  D,  it  is  appropriate  to  consider 
the  length  and  intensity  of  expo«ire 
to  sunlight,  the  race  In  question,  and 
the  cumulative  daily  ingestion  of  the 
vitamin. 

Vitamin  D  occurs  naturally  in  such 
animal  foods  as  fatty,  fish,  egg  yolk. 
Uver,  and  butter.  Meat  (other  than 
liver),  himian  milk,  and  nonfortlfied 
cow's  milk  are  all  poor  sources. 

Much  of  the  milk  now  available  in 
the  UJS.  is  supplemented  with  vitamin 
D  to  provide  a  concentration  of  400 
LU.  per  quart  (equivalent  to  10  jig  vi- 
tamin D-3  per  qtiart).  although  a  con- 
siderable amoimt  of  unfortified  milk  is 
ingested  in  certain  rural  areas  of  the 
country.  In  addition,  all  brands  of 
evaponU«d  milk  and  some  powdered 
milk  are  fortified  and  a  aide  variety  of 
other  foods,  including  margarine,  milk 
flavorings,  breakfast  cereals,  bread, 
and  chocolate  bars  contain  vitamin  D 
in  varying  amounts.  Vitamin  D  Is 
stable  in  foods.  Storage,  processing, 
and  ordinary  cooking  do  not  affect  its 

activity.  

c.  Safety— Vitamin  D  toxicity.  The 
symptoms  of  vitamin  D  toxicit*  are 
due  either  to  the  direct  effect  a/  the 
induced  hypercalcemia  and  accompa- 
nying electrolyte  abnormalities  on  cog- 
native    functions,    cardiac   rhymlcity, 
renal  or  gastrointestinal  function,  or 
to  an  indirect  effect  of  diffuse  metas- 
tlc  calcification  in  critical  organs  such 
as  the  kidney,  heart,  and  blood  vessels. 
Symptoms  frequently  noted  first  are 
weakness,  fatigue,  malaise,  dry  mouth, 
vague  muscle  and  bone  pains,  head- 
ache,   and    metallic    or    bad    taste. 
Weight      loss,      diarrhea,      anorexia, 
nausea,  and  vomiting  reflect  the  gas- 
trointestinal response  to  hypercalce- 
mia. Thirst,  polyuria,  nocturia,  burn- 
ing of  the  eyes,  conjunctivitis,  general- 
ized pruritls,  diminished  libido,  pan- 
creatitis,    renal     cakrull,     diminished 
hearing  amity,  photophobia,  rhinorr- 
hea,  hyperthermia  (to  children),  and 
hypertension  have  also  been  associat- 
ed   with     the    hypercalcemic    sUte. 
Hemiplegia    and    mental    impairment 
have  been  reported  in  children  with 
hypercalcemia,  as  have  a  variety  of 
anatomical  cardiac  defects. 

There  appears  to  be  a  fairiy  wide 
range  of  susceptibility  to  the  toxic  ac- 
tions of  vitamin  D.  Consumption  of  vi- 
tamin D  above  2.000  I.U.  daily  (five 
times  the  reconunended  daily  allow- 
ance) for  prolonged  periods  has  been 
associated  with  hypercalcemia  In  In- 
fants and  nephrocalcinosis  In  infants 
and  adults  (Ref.  21).  It  also  has  be«i 
established  that  approximately  20  per- 
cent of  normal  adulU  who  receive 
100.000  I.U.  of  vitamin  D  daily  will  de- 
velop hypercalcemia  (Ref.  22).  Daily 
intakes  of  vitamin  D  ranging  trom 
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1.800  to  6.300  I.U.  may  inhibit  linear 
growth  of  normal  children  (Ref.  23). 
Some  children  appear  to  be  inordi- 
nately sensitive  to  vitamin  D.  develop- 
ing hypercalcemia  on  vitamin  D  doses 
of  1.000  to  2.000  I.U.  daily  (Ref.  24). 
Signs  and  symptoms  of  vitamin  D  in- 
toxication have  been  reported  with  as 
Uttle  as  25.000  I.U.  daily  (Ref.  25).  al- 
though in  most  cases  overt  clinical 
signs  of  Intoxication  and  hjrpercalce- 
mia  occur  when  the  dose  exceeds 
50.000  I.U.  daily  (Ref.  26). 

The  mean  daily  dose  ingested  by  pa- 
tients who  are  clinically  intoxicated 
with  vitamin  D  has  been  estimated  at 
2,080  I.U./kg  of  body  weight  or  145.600 
I.U.  dally  In  a  70  kg  adult  (Ref.  27). 
Con.slderation  of  reported  vitamin  D 
dose-toxiclty  relationships  must  be 
tempered,  however,  with  the  knowl- 
edge or  renal  function  and  the  clinical 
disorder  for  which  the  vitamin  is  ad- 
ministered. Data  obtained  from  a 
treated  hypoparathyroid  population 
may  be  misleading  since  parath>Toid 
hormone  plays  an  essential  role  in  ac- 
tivating vitamin  D  (Ref.  17).  Moreover, 
although  the  mean  doee  of  vitamin  D 
essential  for  control  of  hypoparathyr- 
oid patients  is  approximately  80.000 
I.U.  daily  (Ref.  18),  doses  required  to 
correct  the  hypocalcemia  for  these  pa- 
tients may  vary  from  25,000  to  200.000 
I.U.  daily  (Ref.  29).  Along  similar  lines, 
levels  of  vitamin  D  which  produce  in- 
toxication in  patients  with  renal  dis- 
ease and  chronic  liver  or  biliary  dis- 
ease may  bear  little  relationship  to  the 
response  of  normal  healthy  children 
or  adults  to  vitamin  supplementation 
since,  in  disorders  characterized  by  he- 
patic or  renal  dysfunction,  the  re- 
sponse to  vitamin  D  is  diminished 
(Refs.  9.  30.  and  31). 

One  must  also  bear  in  mind  the  hy- 
persensitivity to  vitamin  D  which 
exists  In  a  variety  of  clinical  sUtes 
(Ref.  9).  Patients  with  sarcoidosis  are 
especially  prone  to  develop  hypercal- 
cemia on  very  small  doses  (e.g..  1,000 
I.U.  daily)  of  vitamin  D  (Ref.  32). 
Recent  data  are  also  consistent  with 
the  observation  that  self-medication 
with  multivitamin  preparations  con- 
taining vitamin  D  may  lead  to  renal 
calculi  in  adults  (Ref.  33).  Direct  cor- 
relations between  the  ingestion  of  vi- 
tamin D  supplements  and  recurrent 
renal  calculi  have  been  made  in  indi- 
viduals Ingesting  no  more  than  1.100 
to  1,650  I.U.  daily  (Ref.  33).  Finally,  it 
should  be  emphasized  that  excessive 
calcium  intakes  (greater  than  1.0  g 
daily)  as  may  often  exist  in  growing 
children  predisposed  to  vitamin  D  in- 
toxication (Ref.  34).  and  that  clinical 
evidence  of  toxicity  may  appear  as 
early  as  12  days  (Ref.  35)  or  not  until 
years  after  vitamin  D  treatment  is  ini- 
tiated (Ref.  36). 

d.  E/fectit>enes*.—<l)  Oeneral  com- 
ments on  xjitamin  D  reguiremenU.  The 
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amount  of  vitamin  D  essential  to 
achieve  optimal  circulating  levels  of  its 
biologically  active  metabolites  in  any 
given  individual  is  dependent  upon 
age,  rate  of  growth,  efficiency  of  intes- 
tinal absorption  (especially  of  fat),  the 
integrity  of  hepatic  and  renal  func- 
tion, length  and  intensity  of  exposure 
to  sunlight,  the  nature  of  ingested 
drugs,  and  skin  color.  Heavily  pig- 
mented skins  can  prevent  up  to  95  per- 
cent of  ultraviolet  radiation  from 
reaching  the  deeper  layers  of  skin 
where  vitamin  D  is  synthesized  (Ref. 
37).  In  fact,  children  bom  of  Black 
mothers  may  have  relatively  lower 
levels  of  circulating  25-OHD,  because 
of  these  maternal  deficits  (Ref.  38). 
The  effects  of  medications,  such  as 
phenobarbltal  and  dlphenylhydantoin. 
on  circulating  levels  of  calcium  and 
25-OHD  exemplify  the  need  to  ex- 
plore drug  intake  as  well  as  dietary 
histories  when  assessing  vitamin  D 
status.  In  a  clinical  study  of  adult  out- 
patient epileptics  on  both  anticonvul- 
sants, significantly  lower  levels  of 
serum  calcium  (19  percent  )  and  25- 
OHD  (33  percent)  were  observed  (Ref. 
39). 

Similar  but  less  marked  changes 
were  observed  in  individuals  on  single 
drug  therapy.  A  subsequent  study  of 
56  pediatric  epileptic  outpatients  on 
anticonvulsant  medication  yielded  sim- 
ilar results  with  the  lowest  levels  of 
serum  calcium,  serum  25-OHD.  and 
bone  density  observed  in  children  on 
multiple  anticonvulsant  drug  regimens 
(Ref.  40).  These  observations  are  con- 
sistent with  the  reported  increased  In- 
cidence of  clinical  rickets  and  osteoma- 
lacia in  children  and  adults  subjected 
to  anticonvulsant  medication  (Refs. 
41,  42.  and  43).  Cholestyramine,  be- 
cause of  its  ability  to  chelate  vitamin 
D  within  the  gastrointestinal  tract, 
also  results  in  lower  plasma  25-OHD 
(Ref.  11).  > 

Rickets  and  osteomalacia  resulting 
from  dietary  vitamin  D  insufficiency 
are  relatively  rare  in  young  or  middle- 
aged  adults  In  the  United  States,  since 
the  mature  skeleton  with  its  relatively 
slow  turnover  rate  is  able  to  withstand 
short  periods  of  vitamin  D  deficiency 
without  deleterious  effects,  and  vita- 
min D  depots  in  fat  and  muscle  are 
often  more  than  sufficient  to  maintain 
skeletal  integrity.  It  has  been  docu- 
mented, however,  that  nutritional  or 
conditional  deficiencies  of  vitamin  D 
develop  in  British  subjects  of  any  age 
when  the  diet  contains  less  than  70 
I.U.  vitamin  D  daily  (Ref.  44).  The 
usual  dietary  history  obtained  from  vi- 
tamin E>-depleted  individuals  is  of 
avoidance  of  fatty  foods  or  of  being  a 
strict  vegetarian.  Migratory  immi- 
grants. (Refs.  45  and  46).  premature 
infants  (Ref.  47).  elderly  females 
(Refs.  48  and  49).  and  individuals  rou- 
tinely ingesting  food  with  excessive 


phytic  acid  content  (Ref.  45),  also 
appear  to  be  most  susceptible  to  the 
nutritional  form  of  osteomalacia  that 
characteristically  responds  to  small 
doses  of  vitamin  D. 

Limited  exposure  to  sujilight  may 
contribute  significantly  to  the  osteo- 
malacia of  elderly  females  since  they, 
as  a  group,  particularly  when  living 
alone,  tend  to  have  physical  disabil- 
ities which  limit  mobility,  and  then 
become  apathetic  and  reluctant  to  go 
outdoors. 

Since  natural  dietary  sources  and 
sunlight  exposure  may  often  prove  In- 
sufficient to  supply  the  vitamin  D  re- 
quired to  prevent  rickets  and  osteoma- 
lacia especially  in  rapidly  growing 
young  infants  and  elderly  Individuals, 
the  practice  of  fortification  of  foods 
with  vitamin  D  has  enjoyed  consider- 
able International  success.  Methods  of 
supplementation  have  been  haphaz- 
ard, with  practices  and  regulations  not 
only  differing  from  country  to  country 
but  also  changing  from  time  to  time 
(Ref.  1).  Moreover,  analyses  of  foods 
demonstrated  that  the  actual  content 
of  vitamin  D  is  often  higher  than 
stated  on  the  label  because  of  an 
excess  or  an  overage  of  the  vitamin 
added  by  the  manufacturer  to  allow 
for  possible  deterioration  over  a  2-year 
shelf  life  (Ref.  1).  The  error  intrinsic 
to  the  vitamin  D  bloassay,  which  often 
differs  from  the  actual  value  by  plus 
or  minus  20  percent,  plus  factors  In 
packaging  and  processing,  all  contrib- 
ute to  the  overage  needed  by  the  man- 
ufacturer. Estimated  overages  for  vita- 
min D  In  multivitamin  drops  approach 
50  percent  in  order  to  offset  an  esti- 
mated 30-percent  degradation.  Vita- 
min D  overage  In  chewable  tablets 
may  also  approximate  30  to  40  per- 
cent, especially  if  the  tablets  also  con- 
tain minerals.  In  fact,  this  overage 
may  equal  as  much  as  100  percent  or 
more  of  the  label  claims  In  the  United 
States.  The  Panel  concludes  that  no 
more  than  25  percent  vitamin  D  may 
be  included  in  any  OTC  drug  product 
as  an  overage. 

Concerns  about  overage,  excess  food 
fortification,  and  potential  long-term 
toxic  effects  of  cumulative  doses  of  vi- 
tamin D  led  a  select  Committee  on  Nu- 
trition of  the  American  Academy  of 
Pediatrics  (Ref.  1)  to  recommend  that 
"efforts  be  taken  to  cfnsure  a  total  vi- 
tamin D  intake  of  400  I.U.  daily  by  all 
Infants  and  children.  At  the  same 
time,  an  attempt  should  be  made  to  re- 
strict the  Intake  from  all  sources  to  an 
amount  not  greatly  in  excess  of  this 
figure." 

The  Committee  on  Nutrition  consid- 
ered also  the  practice  of  fortifying 
foods  other  than  milk  or  infant  formu- 
la products  with  Vitamin  D  to  be  un- 
justified and  recommended  Its  discon- 
tinuation (Refs.  1  and  50). 


(2)  Vitamin  D  prophylaxit  in  fuU- 
term  and  premature  infants.  The  mini- 
mal requirement  of  vitamin  D  lias 
never  been  esUbllshed  for  infants.  Es- 
timates of  the  essential  dose  range  are 
from  approximately  100  I.U.  (Refs.  51 
and  52)  to  approximately  400  I.U. 
dally  (Refs.  53  and  54);  although  2.5 
fig  (100  I.U.)  vitamin  D  daily  prevents 
rickets  and  ensures  adequate  Intestinal 
absorption  of  calcium,  it  would  appear 
that  intakes  of  300  to  600  I.U.  daily 
promote  better  linear  growth  and  are 
at  least  as  effective  as  greater  Intakes 
(Refs.  52  and  54). 

Studies  in  pregnant  women  during 
the  last  trimester  (Ref.  55)  and  In  for- 
mula-fed premature  Infants  (Ref.  47) 
emphasize  the  need  for  initiation  of  vi- 
tamin D  prophylaxis  within  the  first  2 
weeks  of  life  and  reveal  that  rickets  is 
preventable  and  rates  of  linear  growth 
are  as  rapid  with  vitamin  D  intakes  of 
100  to  200  I.U.  daily  as  with  intakes  of 
400  to  1.200  I.U.  daily  (Refs.  56,  57, 
and  58).  Reports  of  rickets  In  prema- 
ture Infants  treated  with  vitamin  D 
doses  as  large  as  5,000  I.U.  daily  (Ref. 
59)  may  be  due  entirely  to  an  inad- 
equate dietary  supply  of  calcium.  A 
dally  dose  of  400  I.U.  vitamin  D  in  full- 
term  Infants  or  in  premature  Infants 
when  initiated  within  the  first  2  weeks 
of  life  appears  more  than  adequate. 
This  dose  is  probably  in  excess  of  the 
actual  need. 

(3)  Vitamin  D  prophylaxis  in  chil- 
dren and  adolescents.  With  the  excep- 
tion of  heavily  pigmented  populations 
and  those  of  poor  socioeconomic 
status,  definitive  evidence  of  rickets 
beyond  infancy  in  the  United  States  is 
rare.  Maximal  calcium  absorption  and 
skeletal  growth  can  be  achieved  with 
total  vitamin  D  Intake  of  400  I.U.  daily 
(Ref.  60).  There  are  also  observations 
that  200  LU.  vitamin  D  daily  In 
normal  healthy  chUdren  between  2 
and  5  years  of  age  promote  maximal 
calcium  at>8orption  from  the  intestine 
(Ref.  61). 

(4)  Vitamin  D  prophylaxis  in  adult*. 
The  amount  of  vitamin  D  essential  for 
normal  skeletal  turnover  in  the  Cauca- 
sian adult  is  for  all  practical  purposes 
satisfied  by  eating  an  average  diet  and 
casual  exposure  to  sunlight.  Osteoma- 
lacia may  occur  when  vitamin  D  in- 
takes are  less  than  70  I.U.  daUy,  ac- 
companied by  a  lack  of  sunlight  expo- 
sure as  might  be  expected  In  cloistered 
or  relatively  Immobilized  elderly  Indi- 
viduals (Ref.  62).  Reports  of  osteoma- 
lacia in  pregnant  (Ref.  63)  and  lactat- 
Ing  female  populations  ingesting  diets 
relatively  deficient  In  vltaniin  D  and 
calcium  stress  the  need  for  adequate 
vitamin  D  intakes  and  sunlight  expo- 
sure during  the  pregnancy  to  ensure 
the  integrity  of  both  the  maternal  and 
fetal  skeleton  (Ref.  55).  A  total  daily 
Intake  of  vitamin  D  of  400  to  500  I.U. 
should  be  quite  sufficient  for  pregnant 
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females  with  average  sunlight  expo- 
sure to  maintain  normal  maternal  and 
fetal  20-OHD  levels. 

(5)  Estimated  intakes  of  vitamin  D. 
To  date  there  are  scanty  data  regard- 
ing vitamin  D  intake  In  the  U.8.  Re- 
cently. Hahn  et  aL  (Ref.  12)  were  able 
to  show  that  vitamin  D  Intakes  of 
adult    individuals    on    random    diets 
living  in   the  metropolitan  St.  Louis 
area  averaged  1.710  I.U.  weekly.  These 
estimates     appear     quite     reasonable 
since  the  correlation  between  estimat- 
ed   intake    and    circulating    25-OHD 
proved  to  be  quite  good  iRef.  12).  Sur- 
veys of  vitamin  D  intakes  of  infants 
and  children  reveal  wide  variations  in 
the  amount  ingested.  Children  whose 
intake  approximates  the  recommend- 
ed allowance  are  In  the  minority,  the 
majority    ingesting    amounts    which 
prove  to  be  either  considerably  smaller 
or  greater  than  the  recommended  al- 
lowance (Ref.  40).  In  1964.  a  Canadian 
survey  conducted  in  areas  where  dair- 
ies added  varying  amounts  of  vitamin 
D  to  fresh  milk  indicated  that  6  per- 
cent of  the  children  were  getting  less 
than  400  I.U.  daily,  93  percent  ingest- 
ed between  400  and  2,000  I.U.  daily, 
and   1  percent  over  2.000  LU.  daily 
(Ref.  64).  A  second  Canadian  survey  of 
1,000  children  was  conducted  In  1966 
prior  to  governmental  regulations  re- 
stricting fortification  of  foods  with  vi- 
tamin D.  The  survey  included  children 
from  birth  to  age  5.5  years  and  was 
made  In  areas  where  vitamin  D  was 
not  added  to  fresh  milk  (Ref.  65).  In 
38  children,  vitamin  D  was  not  Ingest- 
ed either  as  supplements  or  fortified 
milk:  259  children  had  estimated  vita- 
min D  intakes  which  were  less  than 
400  I.U.:  389  children  had  Intakes  be- 
tween 401  and  1,000  I.U.:  314  had  in- 
takes over  1.000  I.U.,  and  In  22  the 
daily  intake  exceeded  1,800  I.U.  Thus, 
in  this  study,  over  70  percent  of  the 
children  had  daily  vitamin  D  intakes 
greater  than  400  l.ij.;  33  percent  were 
Ingesting  over  1,000  I.U.  daily.  No  spe- 
cific estimate  was  made  of  sunlight  ex- 
posure. 

A  survey  made  In  Britain  in  1951  in- 
dicated that  some  children  were  In- 
gesting at  least  35.000  LU.  vitamin  D 
dally  from  a  variety  of  proprietary 
preparations.  Three  years  following 
governmental  regulations  which  led  to 
a  sharp  reduction  in  vitamin  D  con- 
tent of  fortified  foods  and  vitamin 
preparations  in  that  country,  a  survey 
of  307  Infants  under  the  age  of  1  year 
revealed  that  the  average  daily  intake 
of  vitamin  D  was  300  LU.  for  the 
lowest  quarter  of  the  group  and  1.100 
LU.  for  the  highest  quarter,  whereas 
the  average  intake  of  the  remaining 
Infants  was  approximately  600  I.U. 
(Ref.  88).  It  appears  that  a  detailed 
US.  population  survey  of  total  vita- 
min D  Intake  (diet  plus  supplemental 
vitamins)  and  total  sunlight  exposure 
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is  Indicated.  Additional  measurements 
of  average  circulating  25-OHD  levels 
of  individuals  of  various  ages  and  race 
should  be  included. 

e.  Conclusion.  The  Panel  has  re- 
veiwed  the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  vitamin  D,  in 
the  dosage  and  forms  Identified  under 
Category  I  conditions  below.  Is  safe 
and  effective  for  use -In  the  prevention 
of  vitamin  D  deficiency  when  the  need 
for  such  therapy  has  been  determined 
by  a  physician.    «■ 

The  minimal  effective  dose  of  vita- 
min D  is  defined  as  either  the  amount 
of  any  vitamin  D  80urce(s)  which 
would  prevent  the  development  of 
symptomatic  or  radiographic  evidence 
of  rickets  in  ctiildren  or  osteomalacia 
in  the  adult,  or  the  amount  of  any  vi- 
tamin D  source(s)  which,  when  com- 
bined with  sunlight  exposure,  would 
maintain  the  circulating  level  of  25- 
OHD  within  the  normal  llmiU  of  17  to 
23ng/mL 

In  either  case.  400  LU.  vitamin  D 
daily  would  appear  more  than  ade- 
quate in  the  growing  child  and  100  LU. 
dally  sufficient  for  the  adult  with  a 
mature  skeleton.  The  maximum  effec- 
tive dose  In  adults  Is  200  I.U.  since 
greater  concentrations  do  not  appear 
to  incu-ease  the  intestinal  absorption  of 
calcium  in  mature  people.  The  maxi- 
mum safe  dose  has'not  yet  been  deter- 
mined. However,  for  an  adult  it  ap- 
pears that  dosages  greater  than  1,000 
to  1.200  LU.  daily  may  ultimately 
prove  toxic  and  contribute  to  the  for- 
mation of  renal  calculi  and  myocardial 
infarction. 

The  Panel  concludes  that  a  total 
dose  of  400  LU.  vitamin  D  to  healthy 
Infants,  growing  children,  and  preg- 
nant women  who  are  subjected  to 
normal  sunlight  exposure  Is  appropri- 
ate. The  Panel  also  recognizes  that 
there  may  be  additional  populations  at 
risk  such  as  elderly  or  cloistered  indi- 
viduals, food  faddists,  highly  pigment- 
ed Individuals,  and  persons  of  poor  so- 
cioeconomic status,  for  whom  routing 
daily  ingestion  of  natxiral  vitamin  D- 
containing  foodstuffs  is  difficult,  and 
for  whom  an  extradletary  Intake  of  vi- 
tamin D  up  to  400  LU.  daily  may  be  In- 
dicated. 

Concerns  about  overdosage  with  vi- 
tamin D  in  the  form  of  fortified  foods 
and  OTC  drugs,  based  on  the  known 
multisystemic  effects  of  vitamin  D-in- 
duced  hypercalcemia,  are  well  found- 
ed. However,  data  on  potential  long- 
term,  deleterious  effects  of  cumulative 
vitamin  D  intakes  consvmied  by  the 
average  citizen  in  the  form  of  OTC 
drugs  and  fortified  foods,  and  the  rela- 
tionships of  the  cumulative  vitamin  D 
intake  to  working  habits,  age,  stmlight 
exposure,     race,     and    socioeconomic 
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status  are  essentially  nonexistent. 
Recent  studies  are  consistent  with  the 
hyix>thesis  that  long-term  consump- 
tion of  vitamin  D  may  be  a  precipitat- 
ing cause  of  myocardial  Infarction  in 
man  (Refs.  67,  68.  and  69).  and  that  a 
dally  intake  of  1.200  I.U.  may  be  the 
critical  level.  Reports  of  renal  calculi 
in  patients  self-medicated  with  multi- 
vitamin preparations  containing  vita- 
min D  also  warrant  attention  (Ref. 
33).  These  data  bear  consideration, 
since  the  relationship  between  the  in- 
creasing Incidence  of  atherosclerotic 
vascular  disease  in  man  and  the  chron- 
ic ingestion  of  nonhypercalcemic  doses 
of  vitamin  D  is  still  unlinown. 

f.  Category  I  conditions  under  which 
vitamin  D  activity  is  generally  recog- 
nized as  safe  and  effective  and  is  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be  ef- 
fective 30  days  after  the  date  of  publi- 
cation of  the  final  monograph  in  the 
Federax.  Register. 

Acceptable  sources  of  vitamin  D  ac- 
tivity are  cholecalciferol  and  ergocalci- 
ferol.  IDosage  must  be  based  on  either 
the  cholecalciferol  equivalent 
(CHuO.  molecular  weight  384.6)  ex- 
pressed in  international  units  (I.U.)  or 
the  ergocalciferol  equivalent  (C»H«40, 
molecular  weight  396.6)  expressed  in 
international  units  (I.U.)  (0.025  ug  vi- 
tamin D  is  equivalent  to  1.0  I.U.). 

(1)  Dosage— For  prevention  of  defi- 
ciency. For  children  under  18  years  of 
age,  the  oral  dosage  is  400  I.U.  daily. 
For  adults  18  years  of  age  and  older, 
the  oral  dosage  is  200  I.U.  daUy. 

(2)  Labeling.  The  Panel  recommends 
the  folloviing  Category  I  labeling: 

(I)  Indication—For  prevention  of  de- 
ficiency. "For  use  in  the  prevention  of 
vitamin  D  deficiency  when  the  need 
for  such  therapy  has  been  determined 
by  a  physician." 

(II)  Warning.  "Do  not  take  this  prod- 
uct if  you  have  a  history  of  kidney 
stones  except  under  the  advice  and  su- 
pervision of  a  physician." 

g.  Category  11  conditions  under 
which  vitamin  D  activity  is  not  gener- 
ally recognized  as  safe  and  effective  or 
is  misbranded.  The  Panel  reconunends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  vitamin  D  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final  mono- 
graph In  the  Federal  Register. 

The  OTC  drug  use  of  vitamin  D 
under  the  following  conditions  is  un- 
supported by  scientific  data  and.  in 
some  instances,  by  sound  theoretical 
reasoning.  The  Panel  concludes  that 
the  following  labeling  claims  and 
forms  of  vitamin  D  should  not  be  per- 
mitted on  the  OTC  market  until  scien- 
tific testing  supports  their  use:  (1) 
Claims  that  vitamin  D  is  effective  in 
lowering  serum  cholesterol,  preventing 
or  curing  senile  osteoporosis. 
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(2)  Claims  which  suggest  that  multi- 
vitamin preparations  containing  min- 
erals and  vitamin  D  are  superior  to 
forms  containing  vitamin  D  alone. 

(3)  The  use  of  25-.  1.25-.  or  24.25-hy- 
droxylated  forms  of  vitamin  D.  or  of 
synthetic  derivatives  such  as  1 -alpha- 
vitamin  D  and  5.6-trans-vitamin  D. 
cannot  t>e  sanctioned  at  any  dosage. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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13.  Vitamin  E.  Ilje  Panel's  state- 
ment on  vitamin  E  includes  the  follow- 
ing Ingredient*:  Tooophersolan  (d- 
alpha-tocopheryl  polyethylene  glycol 
1,000  succinate),  alpha-tocopheryl  ace- 
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tate.  alpha-tocopheryl  acid  succbmte. 
and  vitamin  E. 

a.  Reference  form.  Dosages  recom- 
mended in  this  document  for  vitamin 
E,  for  use  In  comljination  products 
only  and  not  as  a  single  ingredient,  are 
based  on  the  <n-alpha-tocopheryl  ace- 
tate equivalent  expressed  In  Interna- 
tional units  (I.U.)  (C.,H.,0.,  molecular 
weight  472.7.  1  mg  df-alpha-tocopheryl 
acetate  is  equivalent  to  1 1.U.). 

b.  DescriptUm.  Vitamin  E  is  a  form 
of  alpha-tocopherol  expressed  In  Inter- 
national units  (I.U.)  of  vitamin  E 
based  on  the  following  equivalents 
(Ref.  1): 

1  mg  <D-al|dia-tocopheryl  acetate -1  LU. 

1  mg  ctt-alpha-tocopheryl  add  sued- 
nate-0.8»  LD. 

1  mtf  dl-alpha-tocopherol  =  l.l  I.U. 

1  mg  i-alpha-tocopheryl  aceUte«=1.36  I.U. 

1  mg  d-alpha-tocopherol  =  1.49  I.U. 

1  mg  d-alpha-tocopheryl  add  socd- 
nate=1.21I.U. 

Preparations  of  d-  or  dl-alpha'toco- 
pherol  contain  not  less  than  33  per- 
cent total  tocopherols,  of  which  not 
less  than  50  percent  consists  of  d-  or 
(U-alpha-tocopherol  (Ref.  1). 

Preparations  of  d-  or  df-alpha-toco- 
pheryl  acetate  contain  not  less  than  25 
percent  of  d-  or  dZ-alpha-tocopheryl 
acetate  of  which  not  lets  than  95  per- 
cent consists  of  dr  OT  ««-alpha-toco- 
pheryl  acetate  (Ref.  1). 

The  d-  and  <U-  forms  of  alpha-toco- 
pherol or  its  esters  shall  not  be  pre»- 
ent  in  the  same  preparation  except  as 
a  consequence  of  the  dilution  of  a  dl- 
form  with  suitable  vehicles  which  may 
contain  some  d-  form  (Ref.  1). 

AaUiV  procedures  are  set  forth  in  ah 
official  compendium  (Ref.  1). 

Marketed  preparati(>n8  of  vitamin  E 
include  liquids  (drops  and  elixir),  soft 
or  hard  gel  capsules,  tablets,  and  injec- 
tables.  Water-misdble  or  -soluble 
forms,  made  by  emulsification  with 
polyethylene  glycol  1,000  or  polysor- 
bate  80,  also  are  available. 

c.  Safety.  An  unpublished  review  of 
trials  on  over  9,000  cases  by  Salkeld 
(Ref.  2)  showed  that  doses  of  vitamin 
E  of  S.OOO  I.U.  for  up  to  11  years  and 
55.000  I.U.  for  a  few  months  In  a  few 
subjects  had  no  detrimental  effect  on 
a  variety  of  clinical  and  biochemical 
parameters.  These  high  doses  were 
well  tolerated.  Only  8  percent  of  ap- 
proximately 1.000  patients  com- 
plained, mostly  about  gastrointestinal 
disturbance.  However,  on  the  basis  of 
animal  studies,  the  Pood  an(y»utrition 
Board,  NAS/NRC  (Ref.  8)  and  Bieri 
(Ref.  4)  urged  caution  whenever  con- 
sumption of  large  doses  of  vitamin  E 
for  long  periods  of  time  is  encountered 
or  contemplated.  According  to  Blerl 
(Ref.  4).  "conceivably,  the  Ingestion  of 
large  doses  of  vitamin  C  or  vitamin  E 
could  appreciably  reduce  an  individ- 
ual's vitamin  A  status." 
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In  a  letter  to  the  editor.  Brlggs  (Ref. 
6)  referred  to  six  clinical  cases  of  g&s- 
trolntestinal  irritation  from  the  con- 
sumption of  wheat  serm  oil,  two  cases 
of  severe  weakness  with  creatinuria 
after  the  daily  ingestion  of  800  I.U.  vi- 
tamin E  daily  for  3  weeks,  and  a  strik- 
ing creatinuria  in  a  physician  who 
took  2  to  4  g  vitamin  E  daily  for  sever- 
al months. 

d.  Effectiveness— (l)  ReQuiremenL 
The  requirement  for  vitamin  E  In 
body  tissues  is  related  to  the  poljrun- 
saturated  fatty  acid  (PUPA)  content 
of  cellular  structures  (Ref.  3).  Since 
the  composition  of  fatty  acids  in  tis- 
sues can  be  affected  by  the  type  of  di- 
etary fat.  it  is  not  possible  to  establish 
a  firm  recommended  allowance.  Indi- 
viduals ingesting  diets  low  in  PUPA 
will  have  lower  intakes  of  vitamin  E, 
and  also  lower  requirements,  than  in- 
dividuals consuming  diets  higher  in 
PUPA  (Ref.  3). 

"The  minimum  adult  requirement 
for  vitamin  E  when  the  diet  contain^ 
the  minimum  of  essential  fatty  acids  is 
not  known,  but  is  probably  not  more 
than  3  to  8  I.U.  per  day."  The  Pood 
and  Nutrition  Board,  NAS/NRC  rec- 
ommends a  range  of  from  4  I.U.  daily 
for  infants  to  15  I.U.  daily  for  adult 
males  and  pregnant  and  lactating 
women  (Ref.  3).  Also  recommended  Is 
a  vitamin  E:PUPA  ratio  of  0.4  mg  Vita- 
min E  to  1  g  PUPA.  Thompson  et  al. 
(Ref.  8)  consider  the  use  of  the  vita- 
min E:PUPA  ratio  to  be  impractical 
and,  from  analysis  of  the  Canadian 
diet  and  the  fact  that  there  is  no  evi- 
dence of  extrinsic  vitamin  E  deficiency 
in  adults  in  Canada,  conclude  that  the 
adult  requirement  for  vitamin  E  is  less 
than  15  I.U.  daily. 

(2)  Deficiency.  Vitamin  E  deficiency 
has  been  experimentally  produced  in 
man  with  great  difficulty  (Ref.  7). 
After  30  months  depletion,  the  experi- 
mental subjects  were  apparently  unaf- 
fected In  all  respects  except  for  slight 
reductions  in  erythrocyte  survival 
time  and,  of  course,  lower  tissue  vita- 
min E  levels.  Leonard  and  Losowsky 
(Ref.  8)  have  reported  beneficial  ef- 
fects on  red  cell  survival  time  from  the 
administration  of  alpha-tocopherols  to 
persons  with  low  (0.15  to  0.4  mg/100 
ml)  plasma  levels  of  vitamin  E.  Their 
subjects  consisted  of  six  individuals 
with  malabsorption  disorders  and  two 
chronic  alcoholics,  one  of  whom  fsdled 
to  respond  to  therpay  adequately  as 
Indicated  by  the  plasma  vitamin  E 
level.  Of  the  remaining  seven,  five 
showed  an  Increased  red  cell  survival 
time. 

Low  senmi  levels  of  vitamin  E,  and 
of  lipoproteins,  are  found  normally  in 
newborn  infants  and  they  are  lower 
still  in  premature  Infants.  In  the  U.S.. 
edema  and  anemia  attributed  to  vita- 
min E  deficiency  have  been  reported 
In  low  birth  weight  infants  fed  com- 
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mercial  formulas  that  have  a  low  con- 
tent of  the  vitamin  (Ref.  3).  Other 
studies  with  low  birth  weight  infants 
consuming  similar  formulas,  however, 
have  not  revealed  any  deficiency  signs 
or  symptoms  (Ref.  3).  Leonard.  Doyle, 
and  Harrington  (Ref.  9)  found  that  In- 
fants bom  to  mothers  with  plasma  vi- 
tamin E  levels  below  0.7  mg/IOO  ml 
have  extremely  low  plasma  E  levels 
and  they  recommend  that  all  mothers 
with  plasma  vitamin  E  levels  below  0.7 
mg/lOO  ml  in  the  last  trimester  of 
pregnancy  be  supplemented  with  vita- 
min E.  Tancredi  et  al.  (Ref.  10)  have 
reported  on  six  premature  Infants 
with  anemia  which  failed  to  respond 
to  vitamin  E  therapy. 

The  Committee  on  Nutrition  of  the 
American  Academy  of  Pediatrics  (Ref. 
11)  "concluded  that  supplementary  ad- 
ministration of  vitamin  E  is  not  re- 
quired for  premature  or  full-term  in- 
fants receiving  human  milk  or  formu- 
las of  cow  milk,  except,  possibly,  when 
dietary  intake  of  fat  is  markedly  re- 
duced. Dietary  supplements  of  vitamin 
E  seem  desirable  for  patients  with  pro- 
longed steatorrhea  from  any  cause; 
relatively  large  doses  may  be  needed 
to  maintain  normal  plasma  concentra- 
tions." 

Persons  afflicted  with  conditions 
that  Interfere  with  normal  digestion 
or  absorption  of  fats  and  fat-soluble 
vitamins  may  develop  vitamin  E  defi- 
ciency (Ref.  12).  Powell  (Ref.  13) 
found  that  five  of  eight  individuals 
with  long-standing  obstructive  Jaun- 
dice had  low  plasma  vitamin  E  levels 
and  Increased  in  vitro  hydrogen  perox- 
ide hemolysis.  They  also  had  reduced 
red  cell  survival  times  which  did  not 
always  return  to  normal  with  vitamin 
E  therapy.  Three  persons  with  normal 
plasma  vitamin  E  levels  also  had  re- 
duced red  cell  survival  times.  A  re- 
duced survival  time  In  hepatolenticu- 
lar disease  was  not  altered  by  vitamin 
E. 

Deficiency  is  also  found  in  patients 
with  cirrhosis  of  the  liver  and.  since  vi- 
tamin E  is  normally  transported  In  the 
blood  in  association  with  the  beta-lipo- 
proteln  fraction,  very  low  plasma 
levels  of  vitamin  E  are  found  in  a-beta- 
llpoprotelnemla. 

The  above  statements  are  In  essen- 
tial agreement  with  a  1973  statement 
of  the  Pood  and  Nutrition  Board. 
NAS/NRC  (Ref.  14).  which  says  that 
"The  wide  distribution  of  vitamin  E  In 
vegetable  oils,  cereal  grains,  and 
animal  fats  makes  a  deficiency  In 
humans  very  unlikely.  Premature  In- 
fants or  Individuals  with  Impaired  ab- 
sorption of  fats  may  require  supple- 
mental vitamin  E.  but  they  should,  in 
any  event,  be  under  the  care  of  a  phy- 
sician." Horwltt  (Ref.  15).  In  his  intro- 
duction to  an  international  symposium 
on  vitamin  E.  pointed  out  that  "the 
application  of  knowledge  from  animal 


studies  to  human  needs  for  vitamin  E 
has  proved  to  be  extraordinarily  diffi- 
cult. Whereas  deficiencies  of  vitamin  E 
In  animals  cause  a  bewildering  variety 
of  pathological  symptoms,  correlations 
with  human  disorders  have  for  the 
most  part  escaped  us.  The  difference 
may  not  be  due  to  the  fact  that  ani- 
mals have  different  requirements  than 
man.  but  rather  that  man  Is  rarely,  if 
ever,  so  deficient  in  vitamin  E  as  are 
animals  fed  diets  that  have  no  signifi- 
cant amounts  of  tocopherols." 

Severe  vitamin  E  deficiency  in  man 
may  be  associated  with  widespread 
tissue  deposition  of  oxidized  lipids, 
creatinuria.  erythrocyte-membrane 
lipid  intolerance  to  oxidants,  and 
ceroid  deposits  in  the  intestines  (Ref. 
12). 

(3)  Therapeutic  claims.  Large  (gen- 
erally 400  I.U.  or  more)  dally  doses 
(Refs.  18.  17.  and  18)  of  vitamin  E 
have  been  claimed  to  benefit  human 
fertility  (Ref.  19),  cardiovascular  dis- 
ease (Ref.  20),  peripheral  vascular  dis- 
eases (Refs.  16  and  21).  Dupuytren's 
contracture  and  Peyronie's  disease 
(Refs.  22  and  23).  and  thromboembolic 
states.  Beneficial  results  have  also 
been  claimed  for  the  use  of  vitamin  E 
in  the  treatment  of  leg  cramps  (Ref. 
24),  porphyria  (Ref.  25).  the  anemia  of 
protein-calorie  malnutrition  (Ref.  26) 
and  the  anemia  and  associated  edema 
of  low  birth- weight  infants  (Refs.  27 
and  28).  All  of  these  claims,  and 
others,  have  been  denied  (Refs.  14,  17. 
and  29  through  33)  with  perhaps  some 
room  left  open  for  further  study  of 
the  effectiveness  of  vitamin  E  In  the 
treatment  of  hemolytic  anemia  In  low 
birth-weight  Infants,  Intermittent 
claudication,  dupuytren's  contracture, 
and  Peyronie's  disease. 

There  is  sonje  evidence  that  Cauca- 
sian women  on  combined-type  oral 
contraceptives  may  experience  a  de- 
crease In  plasma  tocopherol  levels 
(Ref.  34).  Also,  Mustafa  (Ref.  35)  has 
reported  that  animals  (rats)  receiving 
86  parts  per  million  (ppm)  vitamin  E 
were  insensitive  to  0.1  ppm  ozone,  and 
exhibited  fewer  pulmonary  biochemi- 
cal complications  from  0.2  ppm  ozone 
as  compared  with  animals  receiving  11 
ppm  vitamin  E.  He  suggests  that  "the 
findings  may  be  of  relevance  to  human 
population  exposed  to  photochemical 
smog." 

(4)  Absorption  of  commercial  vita- 
min E  preparations.  The  tocopherols 
are  readily  subject  to  destruction  In 
the  digestive  tract.  Therefore,  the  ace- 
tate or  succinate  esters,  which  are 
quite  stable,  are  generally  used  in  com- 
mercial preparations.  The  esters  are 
readily  spilt  In  the  intestinal  wall  and 
the  alcohol  Is  absorbed  as  such,  mainly 
into  the  lymph  stream  attached  to 
chylomicrons.  After  transport  to  the 
liver,  they  enter  the  blood  stream  at- 
tached to  beta-llpoprotelns.  Normally, 


the  plasma  vitamin  E  level  varies  di- 
rectly with  that  of  the  plasma  choles- 
terol. 

The  following  information  about  the 
absorption  of  tritiated  alpha-toco- 
pherol  Is  available  (Ref.  36).  Control 
subjects  absorb  between  55  to  78  per- 
cent of  an  orally  administered  dose  of 
between  12  to  25  micro  Curie  (uCl)  in 
1  mg  of  unlabeled  vitamin.  Radioactiv- 
ity appears  In  the  plasma  between  1 
and  3  hours,  peaks  between  5  and  9 
hours,  and  falls  exponentially  with  a 
mean  half-life  of  53  hours.  Chemical- 
ly, almost  all  of  this  radioactivity  is  as- 
sociated with  free  alpha-tocopherol.  In 
patients  with  malabsorption  due  to  im- 
paired intraluminal  digestion  with  ob- 
structive Jaundice,  the  absorption  of  a 
test  dose  varied  from  6  to  18  percent. 
All  these  patients  had  steatorrhea,  but 
there  was  no  correlation  between  the 
degree  of  steatorrhea  and  the  malab- 
sorption of  the  vitamin.  After  surgical 
relief  of  obstructive  Jaundice  to  one  of 
these  patients,  vitamin  E  absorption 
returned  to  normal.  In  three  patients 
with  chronic  pancreatic  insufficiency, 
without  malabsorption,  net  absorption 
of  vitamin  E  ranged  from  32  to  39  per- 
cent; the  abnormally  low  absorption 
was  corrected  in  one  patient  by  the  ad- 
dition of  pancreatic  supplements.  In 
five  patients  with  untreated  adult 
celiac  disease,  at>8orption  ranged  from 
23  to  58  percent.  In  this  group  of  pa- 
tients, there  was  a  significant  statisti- 
cal correlation  between  failure  to 
absorb  the  vitamin  and  the  degree  of 
steatorrhea.  Two  patients  with  intesti- 
nil  lymphangiectasis  absorbed  only  29 
percent  of  the  orally  administered 
dose,  despite  a  coefficient  of  fat  ab- 
sorption of  over  85  percent. 

Beckman  (Ref.  37)  found  a  dose  of 
100  mg  of  alpha-tocopherol  to  bring 
about  a  peak  serum  tocopherol  level  in 
4  hours.  When  the  tocopherol  was 
given  as  drops,  a  rise  in  the  serum 
level  of  25  ±14  percent  was  observed; 
with  tablets  there  was  a  rise  of  34  ±14 
percent.  Ooldbloom  (Ref.  38)  also 
found  that  a  single  dose  of  either  2  mg 
or  10  mg  tocopherol  caused  a  peak  rise 
in  the  tocopherol  serum  level  to  occur 
4  hours  after  the  administration  to 
healthy  full-term  newborn  Infants.  He 
found  no  difference  in  the  absorption 
of  d-alpha-tocopheryl  acetate,  dl- 
alpha-tooopheryl  acetate,  and  d-alpha- 
tocopheryl  polyethylene  glycol  1,000 
succinate.  Hashlm  and  Schuttringer 
(Ref.  39)  reported  a  senmi  peak  7.5 
hours  after  an  oral  dose  of  600  mg  d- 
alpha-tocopherol  to  a  healthy  adult 
male.  An  adult  male  with  malabsorp- 
tion associated  with  chronic  pancreati- 
tis had  a  flat  curve.  Oounelle  and  Rou- 
quette  (Ref.  40)  reported  a  blood  level 
two  to  three  times  normal  from  the 
6th  to  the  9th  hours  after  the  adminis- 
tration of  a  200  mg  dose  of  tocopheroL 
KeUeher    and    Losowsky    (Ref.    41) 
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found  that,  of  a  dose  of  200  mg  of  la- 
beled vitamin  E  aceUte,  20  controls 
absorbed  75  percent  on  the  average. 
Nineteen  steatorrhea  cases  averaged 
61  percent  absorption.  Absorption  was 
dose-related.  They  also  reported  (Ref. 
42)  that  radioactivity  in  the  plasma 
was  maximal  6  to  12  hours  after 
dosing.  In  some  patients  with  severe 
deficiency  and  severe  steatorrhea, 
they  found  no  detectable  plasma  re- 
sponse even  with  absorption  of  up  to 
40  percent  of  an  orally  administered 
"physiological"  dose.  Schmandke, 
Sima,  and  Maune  (Ref.  43)  reported 
96.9  ±13  percent  of  a  10  mg  dose  of 
alpha-tocopherol  to  be  absorbed.  The 
percentage  absorbed  decreased  as  the 
dose  was  increased,  e.g.,  87.3  ±13.5  per- 
cent of  a  30  mg  dose  was  absorbed  as 
compared  to  81.5±6  percent  of  a  100 
mg  dose  and  55.2  ±28.8  percent  of  a 
2.000  mg  dose. 

As  indicated  In  the  report  by  Kel- 
leher  and  Losowsky  (Ref.  42),  plasma 
levels  of  alpha-tocopherol  may  be  mis- 
leading in  some  types  of  lipid  abnor- 
malities. Bleri  and  Poukka  (Ref.  44),  in 
several  cases  of  a-beta-llpoprotelne- 
mla,  found  normal  red  blood  cell  toco- 
pherol content  and  normal  resistance 
to  hemolysis  after  vitamin  E  therapy, 
although  plasma  tocopherol  levels  re- 
mained very  low.  The  red  blood  cell 
alpha-tocopherol  content  may  be  more 
Informative  than  the  plasma  level. 

There  Is  not  much  Information  avail- 
able by  which  to  Judge  the  relative  ef- 
ficacy of  water-mlscible  or  -soluble 
forms  of  vitamin  E.  Melhom  and 
Gross  (Ref.  45)  found  d-alpha-toco- 
pheryl polyethylene  glycol  1.000  suc- 
cinate to  be  much  better  utilized  by 
premature  Infants  than  alpha-toco- 
pheryl  acetate.  The  addition  of  bile 
salts  or  emulslficatlon  in  Tween  80 
had  no  effect  on  the  absorption  of  oily 
preparations  of  vitamins  A  and  E  in  a 
patient  with  xanthomatous  biliary  cir- 
rhosis (Ref.  46).  In  children  with  bUia- 
ry  obstruction,  there  was  a  severe 
defect  in  the  absorption  of  both  fat- 
soluble  and  water-soluble  vitamin  E 
preparations  (Refs.  47  and  48).  And.  as 
mentioned  above,  no  advantage  of  d- 
alpha-tocopheryl  polyethylene  glycol 
1,000  succinate  over  the  fat-soluble 
esters  was  found  In  healthy  full-term 
newborn  infants  (Ref.  38). 

In  children  and  adults  with  cystic  fi- 
brosis, Melhom  (Ref.  49)  obtained  the 
best  intestinal  absorption  with  alpha- 
tocopheryl  polyethylene  glycol  1,000 
succinate  (TPEGS)  in  combination 
with  a  pancreatic  enzyme  preparation 
(cotazyme).  Next  best  was  alpha-toco- 
pheryl  acetate  plus  pancreatic  enzyme. 
Last  and  quite  poor  was  alpha-toco- 
pheryl  aceUte  alone.  Unfortunately 
TPEGS  without  pancreatic  enzyme 
was  not  used  In  comparison,  nor  were 
any  other  tocopherol  preparations. 
With  TPEGS  plus  pancreatic  enzyme. 
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the  serum  vitamin  E  level  peaked  In  8 
hours  at  more  than  seven  times  the 
pretreatment  level.  Melhom  (Ref.  50) 
does  state,  that.  In  his  opinion,  "the 
ideal  approach  to  the  therapy  and  pro- 
phylaxis of  the  vitamin  E  deficiency  of 
prematurity  would  be  a  water-soluble 
form  of  the  vitamin." 

(5)  Nutrient  interrelationships.  The 
dietary  requirement  for  vitamin  E  in- 
creases when  the  Intake  of  polyunsat- 
urated fatty  acids  (PUPA)  increases 
(Refs.  2  and  51).  Vitamin  E  appears  to 
enhance  the  absorption,  lymphatic 
transport,  and  storage  of  vitamin  A 
(Ref.  52).  It  may  also  have  a  stabilla- 
Ing  effect  on  the  vitamin  A  of  the  cell 
membranes  (Ref.  53).  Large  doses  of 
vitamin  E  may  counteract  the  toxic  ef- 
fects of  excessive  amounts  of  vitamin 
A  (Ref.  54).  However,  as  emphasized 
by  Blerl  (Ref.  4),  whereas  small 
amounts  of  alpha-tocopherol  enhance 
carotene  utUizatlon  (in  the  rat),  large 
doses  markedly  reduce  the  amount  of 
vitamin  A  formed  from  carotene  and 
stored  in  the  liver. 

According  to  Melhom  and  Gross 
(Ref.  55),  red  blood  cell  hydrogen  per- 
oxide fragility  was  markedly  increased 
In  children  with  vitamin  E  sufficiency 
but  with  iron  deficiency  anemia  of 
moderate  to  severe  degree,  and  the 
sensitivity  to  hydrogen  peroxide  was 
raised  significantly  during  the  admin- 
istration of  iron  dextran.  The  rise  in 
peroxide  fragility  could  be  prevented 
by  priming  patients  with. vitamin  E 
during  the  administration  of  iron.  Pa- 
tients who  received  vitamin  E  therapy 
in  addition  to  Iron  dextran  showed  a 
delay  in  reticulocyte  response  and  also 
a  rise  in  hemoglobin. 

Asfour  and  Flrzll  (Ref.  56).  in  a 
study  of  imdemourished  and  anemic 
Lebanese  children,  found  no  evidence 
that  low  serum  vitamin  E  was  causally 
related  to  either  iron  deficiency 
anemia  or  increased  red  blood  cell  he- 
molysls. 

Selenium  and  vitamin  E  appear  to 
have  a  sparing  effect  upon  each  other 
(Refs.  57  and  58).  This  appears  to  be 
of  no  practical  importance  in  human 
nutrition.  Although  Money  (Ref.  59) 
suggests  a  possible  etiological  role  of 
vitamin  E  and  selenium  deficiencies  in 
the  sudden  death  syndrome  of  Infants, 
this  has  not  been  confirmed. 

Corrigan  and  Marcus  (Ref.  51)  have 
reported  one  case  of  a  55-year-old  man 
with  arteriosclerotic  heart  disease  and 
type  rv  hyperlipoproteinemia  who  de- 
veloped a  prolonged  prothrombin  time 
and  ecchymoses  while  on  warfarin 
therapy  and  self-prescribed  vitamin  E 
(up  to  1.200  I.U.  dally  for  two  months). 
A  subsequent  trial  showed  that  the 
effect  of  warfarin  on  coagulation  time 
was  demonstrably  enhanced  after  4 
weeks  of  daily  viUunin  E  ingestion  (800 
I.U.  daily),  vitamin  K-dependent  co- 
agulation factors  II.  VII.  IX.  and  X  de- 


RDflAl  IfOmai.  VOL  44,  no.  5$-mOAV.  MAICN  1*.  I«7f 


FBOtAL  RiOISTBt,  VOL  44.  MO.  5S--RN)AY,  lAAtCH  16.  IW9 


UMI 


16172 

dined,  reaching  their  lowest  point  by 
the  42d  day.  On  that  day,  multiple  ec- 
chymoaes  appeared.  Vitamin  E  ther- 
apy was  Immediately  stopped  but  war- 
farin was  continued.  In  seven  days,  the 
levels  of  vitamin  K-dependent  coagula- 
tion factors  retiimed  to  pre-vltamin  E 
values,  and  concomitantly  all  clinical 
evidence  of  bleeding  disappeared. 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  vitamin  E  Is 
safe,  but  that  there  is  no  proven  thera- 
■  peutic  indication  for  Its  use  as  an  OTC 
vitamin  and  mineral  drug  product  as  a 
single  ingredient  as  discussed  below 
under  Category  II  conditions.  The 
Panel  does  recognize  the  use  of  vita- 
min E.  but  only  when  in  combination, 
as  discussed  below  in  Category  I  condi- 
tions. (See  also  Part  II.  paragraph  P. 
above— Combination  Policy.) 

The  minimum  effective  oral  dose 
might  be  defined  as  the  daily  amount 
of  any  vitamin  E  scource  which  would 
raise  a  low  plasma  tocopherol  level  to 
within  the  normal  range  and  maintain 
it  there,  and/or  would  reduce  an  ele- 
vated in  vitro  peroxide  erythrocyte  he- 
molysis to  normal.  A  dose  of  3  to  6  I.U. 
daily  might  be  more  than  adequate  for 
healthy  adults  on  diets  containing  a 
minimum  of  PUPA  and  for  Infants. 
Similar  persons  on  diets  high  In  PUPA 
may  require  as  much  as  30  I.U.  daily 
(Ref.  60).  Individuals  with  intestinal 
malabsorption,  cirrhosis  of  the  liver, 
or  a-beta-lipoproteinemia  may  require 
daily  doses  of  vitamin  E  varying  from 
within  the  normal  range  to  400  I.U.  or 
more  daily.  In  such  cases,  the  effective' 
doses  would  have  to  be  individually  de- 
termined by  a  physician.  Therefore, 
the  Panel  concludes  that,  tdthough  Vi- 
tamin E  is  safe,  it  is  not  appropriate 
for  OTC  use  as  a  single  ingredient.  Al- 
lowable combinations  containing  vita- 
min E  are  discussed  elsewhere  In  this 
document.  (See  Part  IL  Paragraph 
P.7.  above— Category  I  combinations.) 
The  maximum  safe  dose  has  not 
been  determined.  For  an  adult.  It  cer- 
tainly Is  higher  than  400  I.U.  daily. 

f.  Category  I  conditions  under  which 
vitamin  E  is  generally  recognized  as 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  reconunends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Pkdzbal 
Register. 

There  are  no  Category  I  conditions 
for  vitamin  E  as  a  single  ingredient. 
However,  the  Panel  concludes  that  to- 
cophersolan.  alpha-tocopheryl  acetate, 
alptia-tocopheryl  acid  succinate,  and 
vitamin  E  are  acceptable  sources  of  vi- 
tamin E  activity.  Daily  dosages  of  30 
I.U.  based  on  the  <U-alpha-tocopheryl 
acetate  equivalent  (CnHuC  molecular 
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weight  472.7  and  1  mg  d/  alpha-toco- 
pheryl acetate  is  equivalent  to  1  I.U.) 
vitamin  E  may  be  added  to  certain 
combinations  of  other  essential  nutri- 
ents in  the  prevention  of  multiple  vita- 
min deficiencies  such  as  may  occur  in 
conjuction  with  chronic  alcoholism 
malabsorption  syndromes,  or  severely 
restricted  nutrient  Intake  caused  by 
lack  of  a  nutritionally  balanced  diet 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician.  (See 
part  II.  paragraph  F.2.  above— Safety 
and  part  II.  paragraph  F.7.  above- 
Category  I  combinations.) 

g.  Category  II  conditions  under 
which  vitamin  E  is  not  generally  rec- 
ognized as  tafe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  vitamin  E  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Pederai.  Rbgistkr. 

The  Panel  concludes  that  vitamin  E 
is  safe  but  there  are  no  proven  thera- 
peutic indications  for  OTC  drug  use  in 
man.  Certain  infants  may  require  vita- 
min E  but  only  under  the  direct  care 
of  a  physician.  Accordingly,  no  thera- 
peutic claims  of  any  kind  are  permit- 
ted for  any  OTC  vitamin  E  drug  prep- 
aration where  vitamin  E  is  the  single 
active  ingredient.  Allowable  combina- 
tions containing  vitamin  E  and  other 
vitamins  are  discussed  elsewhere  in 
this  docimient  (See  part  11.  paragraph 
P.  above— Combination  Policy.) 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  in  conditions  to 
Category  I. 

None. 
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14.  Vitamin  K.  The  Panel's  state- 
ment on  vitamin  K  includes  the  fol- 
lowing ingredient:  phytonadione 
(phylloqulnoe  (vitamin  K-1)  and  the 
menaquinones). 

a.  Description.  At  present,  vitamin 
K-1  Is  the  only  form  of  vitamin  K 
found  in  oral  pharmaceutical  prepara- 
tions. Vitamin  K-1  (2-methyl-3-phytyl- 
1,4-naphthoquinone)  is  also  known  as 
phylloquinone.  3-phytyl-menadione. 
phytomenadione.  and  phytonadione. 
It  Is  the  major  form  of  vitamin  K  syn- 
thesized by  plants  and.  therefore,  it  is 
the  major  dietary  form  of  vitamin  K 
for  man.  The  formula  for  vitamin  K-1 
(phytonadione)  is  C,iHmO>  and  the 
molecular  weight  is  450.7.  Vitamin  K-2 
(menaquinone-7).  originally  foimd  in 
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fish  meal,  is  a  product  of  bacterial  syn- 
thesis, as  are  all  of  the  menaquinones 
with  vitamin  K  activity,  from  mena- 
quinone-6  through  menaquinone-13. 
Menaquinone-4  is  synthesized  in  ani- 
mals and  birds  from  menadione  (2- 
methyl-l,4-n»phthoquinone.  vitamin 
K-3).  Judging  from  the  nature  of  vita- 
min K  homologues  stored  In  the  liver, 
40  to  50  percent  of  the  human's  re- 
quirement for  vitamin  K  is  met  by 
plant  sources  and  the  remainder  from 
microbiological  biosynthesis  (Ref.  1). 

b.  Safety.  S/nthetic  water-soluble  vi- 
tamin K  analogues,  e.g..  menadiol  te- 
trasodium  diphosphate,  are  not  availa- 
ble OTC.  They  are  ineffective  as  anti- 
dotes to  anticoagulant  therapy  (Ref. 
2).  In  luve  amounts  (5  to  30  mg  daily) 
they  have  been  claimed  to  have  been 
responsible  for  hemolytic  anemia,  hy- 
perbilirubinemia, kemicterus.  and 
death  In  newborns,  particularly  pre- 
matures (Refs.  3  and  4).  Menadione 
powder  is  Irritating  to  the  respiratory 
tract  and  to  the  skin,  and  a  solution  of 
it  in  alcohol  is  a  vesicant. 

c  Effectiveness.  Clinically  significant 
vitamin  K  deficiency  because  of  di- 
etary Inadequacy  rarely,  if  ever,  occtin 
in  the  United  States,  except  in  new- 
bom  infants  whose  gastrointestinal 
tracts  are  sterile  for  the  first  few  days 
after  birth.  The  various  pathological 
sitviations  in  which  bleeding  due  to  vi- 
tamin K  deficiency  may  occur  all  re- 
quire medical  attention  for  diagnosis 
and  management;  therefore,  lat)eling 
for  OTC  self -medication  is  inappropri- 
ate. Furthermore,  vitamin  K  may  rep- 
resent a  hazard  for  many  patients  on 
anticoagulant  therapy. 

The  human  requirement  for  vitamin 
K  is  not  accurately  known  since  so 
much  of  it  is  met  through  biosynthesis 
by  intestinal  micro-organisms,  but  a 
good  estimate  is  around  I  ^/kg  of 
body  weight  daily.  Olson  (Ref.  1)  has 
calculated  that  "a  normal  mixed"  diet 
for  an  adult  in  the  U.S.  will  contain 
from  300  to  500  /xg  vitamin  K  daily. 

The  most  (X)mmonly  used  technique 
for  measuring  the  vitamin  K  (»ntent 
of  foods  is  the  chick  bioassay.  in  which 
the  prothrombin  level  of  the  blood  of 
deficient  chicks  fed  test  diets  is  com- 
pared with  a  standard  cutve  resulting 
from  the  feeding  of  known  amounts  of 
phylloquinone  (Ref.  1).  In  man.  in  the 
absence  of  liver  disease,  the  plasma 
prothrombin  concentration  is  a  meas- 
ure of  vitamin  K  adequacy. 

Any  disorder  or  therapeutic  measure 
(e.g..  chloestyramine  (Ref.  5))  that 
hinders  the  delivery  of  bile  to  the 
small  bowel  reduces  the  absorption  of 
vitamin  K  and  can  produce  a  reduc- 
tion in  plasma  prothrombin  concentra- 
tion which  can  be  prevented  or  cor- 
rected by  parenteral  vitamin  K  or  by 
oral  vitamin  K  with  bile  salts.  Since 
the  efficiency  of  absorption  of  vitamin 
K  homologues  from  the  intestine  is 
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poor  and  variable,  ranging  from  10  to 
70  percent  (Ref.  1).  vitamin  K  is  gener- 
ally administered  parenterally  for 
better  control  over  plasma  levels.  Oral 
preparations  are.  however,  on  the 
market  but  available  only  on  prescrip- 
tion by  a  physician.  Malabsorption 
syndromes  associated  with  sprue,  pel- 
lagra, bowel  shunts,  regional  ileitis, 
and  ulcerative  colitis  may  also  cause  a 
secondary  vitamin  K  deficiency,  as 
may  prolonged  therapy  with  intestinal 
antibiotics  (e.g..  neomycin)  when  used 
in  combination  with  diets  low  in  vita- 
min K. 

Vitamin  K  deficiency  is  manifested 
by  a  prolonged  clotting  time  caused  by 
a  lack  of  one  or  more  of  four  coagula- 
tion factors  normally  produced  in  the 
liver,  i.e.  prothrombin  (factor  II),  pro- 
convertin (factor  VII),  Christmas 
factor  (factor  IX),  and  Stuart  factor 
(factor  X).  Anti-coagulant  therapy, 
when  used  in  the  treatment  of  a  condi- 
tion such  as  myocardial  Infarction,  in- 
terferes with  the  action  of  one  or  more 
clotting  factors.  Synthetic  water-solu- 
ble vitamin  K  analogues,  e.g.,  mena- 
diol  tetrasodium  diphosphate,  are  not 
effective  as  antidotes  for  anticoagu- 
lant therapy  (Ref.  2)  but  are  useful  In 
the  treatment  of  vitamin  K  deficiency. 

Although  low  plasma  prothrombin 
levels  due  to  vitamin  K  deficiency 
cannot  be  said,  to  be  rare  among  new- 
bom  infants,  individuals  with  fat  ma- 
labsorption and  individuals  on  long- 
term  antibiotic  therapy  with  plasma 
prothrombin  levels  sufficiently  low  to 
be  responsible  for  bleeding  are  found 
much  less  commonly.  In  the  manage- 
ment of  all  situations  in  which  clini- 
caUy  significant  vitamin  K  deficiency 
may  develop,  medical  supervision  is 
necessary. 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  vlUmin  K. 
owing  to  the  potentiality  for  harmful 
effect,  is  not  generally  recognized  as 
safe  for  use  for  the  prevention  or 
treatment  of  vitamin  K-1  deficiency 
except  under  the  supervision)  of  a  phy- 
sician. (See  Part  III.  paragraph  A.14.f. 
below— Category  n  conditions.)  Prod- 
ucts containing  vitamin  K  should  be 
available  only  on  prescription. 

e.  Category  I  conditions  under  vhich 
vitamin  K  is  generally  recognized  as 
safe  and  effective  and  not  misbraTided. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
finsd  monograph  in  the  Fkdebal  Rsc- 

ISTER. 

None. 

f.  Category  II  conditions  under 
which  vitamin  K  is  not  generally  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
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the  Category  II  conditions  be  eliminat- 
ed from  OTC  vitamin  K  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  FteERAL  Register. 

The  Panel  concludes  that  phytona- 
dione  should  not  be  permitted  on  the 
OTC  drug  market  until  scientific  test- 
ing supports  its  safety  for  OTC  use. 

Evaluation.  Clinically  significant  vi- 
tamin K  deficiency  rarely,  if  ever, 
occurs  in  the  UJ3.  because  of  dietary 
inadequacy,  except  in  newborn  in- 
fants. The  various  pathological  situa- 
tions in  which  bleeding  due  to  vitamin 
K  deficiency  may  occiir  require  close 
medical  supervision  for  diagnosis  and 
treatment.  The  ready  availability  of 
OTC  vitamin  preparations  containing 
vitamin  K  would  present  a  hazard  for 
many  patients  on  anticoagulant  ther- 
apy. Products  containing  vitamin  K 
should  be  available  only  on  prescrip- 
tion and  not  permitted  on  the  OTC 
market. 

g.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  L 
None. 
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IV.  MllfERALS 

Minerals  are  commonly  defined  as 
those  chemical  elements  or  their  salts 
which  are  noncombustible  and  inor- 
ganic, the  substances  remaining  in  the 
ash  after  combustion  of  natural  mate- 
rials at  a  high  temperature.  Certain 
Individual  elements  at  issue  in  this 
doctmient  are  essential  dietary  ingredi- 
ents (commonly  known  as  essential 
minerals)  in  that  they  are  required  in 
the  diet  of  animals  and  man.  By  con- 
vention, though  not  scientifically  cor- 
rect, certain  essential  nonmineral  ele- 
ments are  Included  along  with  the  es- 
sential minerals;  these  include  chlo- 
rine, fluorine,  and  iodine.  Although 
these   are   not   actually   minerals    in 


themselves,  but  are  often  found  com- 
bined in  natiu-e  as  part  of  mineral 
salts,  they  are  included  in  nutrition 
among  the  "minerals."  Nutritionists 
often  divide  the  essential  minerals  into 
two  groups.  Macrominerals  are  those 
needed  in  relatively  larger  amounts  in 
the  diet  (generally  over  0.1  percent  of 
the  diet)  such  as  calcium,  phospho- 
rous, magnesivmi,  potassium,  sodium, 
and  chlorine.  Microminerals  are 
needed  in  trace  quantities  and  are 
commonly  known  as  trace  ninerals; 
these  include  iron,  zinc,  manganese, 
copper,  iodine,  and  fluorine.  However, 
the  mineral  elements  discussed  in  this 
document  are  considered  in  alphabeti- 
cal order. 

The  dosages  reconunended  in  this 
document  for  minerals  have  been  de- 
rived from  the  available  scientific 
data.  The  Panel  is  also  aware  of  the 
RDA  (Ref.  1)  and  the  dietary  supple- 
ment regulations  published  in  the  Ped- 
ERAL  Register  of  October  19.  1976  (41 
PR  45156).  However,  the  Panel  empha- 
sizes that  only  drug  considerations  are 
applicable  to  the  "OTC  drug  use"  rec- 
ommendations contained  in  this  docu- 
ment. 

It  should  also  be  noted  that  sulphur 
and  cobalt  are  minerals  which  are  re- 
quired In  the  diet  of  all  animaiy  but  in 
monogastric  animals  only  when  com- 
bined as  part  of  one  or  more  organic 
ccMnpounds.  Sulphur  is  a  part  of  cer- 
tain amino  acids  and  vitamins,  and 
cobalt  is  a  part  of  the  vitamin  B-12 
molecule.  By  tradition  then,  these  are 
not  counted  among  the  essential  min- 
erals, since  the  Inorganic  form  is  gen- 
erally inactive  as  a  source  of  the 
amino  acids  or  vitamins. 

There  are  certain  other  mineral  ele- 
ments which  have  been  shown  to  be 
required  by  certahi  experimental  ani- 
mals. These  are  silicon,  tin.  selenltmi, 
chromium,  nickel,  vanadium,  molybde- 
nimi,  and  possibly  others,  but  their 
need  by  humans  either  is  not  estab- 
lished or  is  considered  to  be  so  small 
that  there  is  no  need  for  their  pres- 
ence in  OTC  preparations. 

It  should  also  be  noted  that  there 
are  a  number  of  additional  minerals, 
such  as  aluminum,  beryllium,  t>arium. 
llthiiun.  cadmium,  lead,  arsenic,  and 
strontium,  which  do  not  appear  to  be 
dietary  essentials  and  most  of  which 
can  be  toxic.  They  should  not  be  pres- 
ent in  biologically  significant  amounts 
in  OTC  minerals  since  there  Is  no 
known  use  of  them  for  this  purpose. 

Rarutxitcs 

(1)  "Recommended  Dietary  Allowances," 
«th  Ed..  National  Academy  of  Sciences, 
Washingtoa  DC,  1974. 

The  Panel  has  classified  the  follow- 
ing mineral  active  ingredients  as  Cate- 
gory I  for  OTC  drug  use  for  the  pre- 
vention and/or  treatment  of  deficien- 
cy: 


Calcium 

Calcium  caselnate 

Calcium  citrate 

Calcium  glubionate 

Calcium  gluconate 

Calcium  lactate 

Calcium  phosphate  dibasic 

Calcium  sulfate 

Precipitated  calcium  carbonate 
Iron 

Ferrous  sulfate,  dried 

Ferrous  succinate 

Ferrous  lactate 

Ferrous  (umarate 

Perroglyclne  sulfate 

Ferrous  glutamate 

Ferrous  gluconate 
Zinc 

Zinc  Sulfate 

The  Panel  has  classified  the  foUow- 
iiuc  mineral  active  ingredients  as  Cate- 
gory II  for  OTC  drug  use  for  the  pre- 
vention and/or  treatment  of  deficien- 
cy: 

Copper 

Cuprtc  gluconate 

Cuprtc  oxide  ' 

Cupric  sulfate 
Fluoride 

Calcium  fluoride 

Sodium  fluoride 
Iodine 

Calcium  lodate 

Potassium  iodide 
Iron 

Ferric  veraenate 

Ferric  citrate 

FerrochoUnate 

Ferric  sulfate 

Ferric  ammonium  citrate 
Magnesium 

Magnesium  carbonate 

Magnesium  chloride 

Magnesium  gluconate 

Magnesium  hydroxide 

Magnesium  oxide 

Magnesium  silicate 

Magnesium  sulfate 

Magnesium  trislllcate 
Manganese 

Manganese  chloride      «» 

BSanganese  gluconate 

Manganous  oxide 
Phosphorus 

CUUdum  phosphate  dibasic 
Potassium 

Potassium  chloride 

Potassium  gluconate 

Potassium  sulfate 
Zinc 

Zinc  hydroxide 

Zinc  oxalate 

Zinc  phytate 

Zinc  sulfide 

The  Panel  has  classified  the  follow- 
ing mineral  active  ingredients  as  Cate- 
gory III  for  OTC  drug  use  for  the  pre- 
vention of  deficiency: 

Iron 

Ferrous  citrate  . 

Ferric  ammonium  phosphate 

Ferric  phosphate 

Ferric  pyrophosphate 

Ferrous  tartrate 

Ferrous  carbonate 
Zinc 

Zinc  carbonate 

Zinc  chloride 

Zinc  gluconate 
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Zinc  lactate 

Zinc  oxide 

1,  Calcium.  The  Panel's  statement 
on  calcium  includes  the  following  in- 
gredients: calcivmi  caselnate,  calcium 
citrate,  calcium  glubionate. .  calcium 
gluconate,  calcium  lactate,  calcium 
phosphate  dibasic,  calclimi  sulfate, 
and  precipitated  calcium  carbonate. 

a.  Reference  form.  Dosages  recom- 
mended in  this  docimient  for  calcium 
are  based  on  elemental  calciimi  (Ca, 

.  molecular  weight  40.1). 

b.  Description.  Calciimi,  the  most 
abundant  cation  and  fifth  most 
common  element  of  the  human  body, 
not  only  serves  as  the. principal  compo- 
nent of  skeletal  tissue,  imparting  to  It 
the  structiual  integrity  essential  to 
support  the  increasing  body  size  of  the 
individual  diu-ing  growth,  but  also 
plays  a  vital  role  in  a  variety  of  phys- 
ioloerical  and  biochemical  processes. 
The  calciimi  ion  influences  blood  co- 
agulation, neuromuscular  excitability, 
cellular  adhesiveness,  nerve  impulse 
transmission,  maintenance  and  func- 
tion of  cell  membranes,  activation  of 
enzyme  reactions,  and  hormone  secre- 
tion. 

The  average  adult  human  contains 
1,000  to  1,200  g  calcium  or  21  to  25  g/ 
kg  of  fat-free  body  tissue.  Over  99  per- 
cent of  body  calcium  resides  in  the 
skeleton  In  the  solid  mineral  phase  of 
bone  as  a  variant  of  poorly  crystalline 
hydroxyapatite.  The  skeleton  func- 
tions as  a  reservoir  of  insoluble  com- 
plexed  forms  of  calcium  and  is  in  dy- 
namic equilibrium  with  physiochemi- 
cally  soluble  forms  of  circulating  cal- 
cium which  is  maintained  at  a  remark- 
ably constant  level  of  9.5  to  10.3  milli- 
grams/deciliter (mg/dl)  (or  slightly 
higher  when  using  atomic  absorption 
spectroscopic  analytical  methods)  with 
a  diurnal  plasma  variation  of  ±  3  per- 
cent. Approximately  55  percent  of  cir- 
culating calcium  is  bound  to  proteins 
(primarily  albumin).  The  majority 
(over  95  percent)  of  the  nonproteln- 
bound  calcium  in  blood  is  composed  of 
the  ionized  calcium  moiety,  a  phs^o- 
logically  important  factor  regulating 
membrane  transport  enzyme  activity 
and  hormonal  secretion.  Although  the 
circulating  calcium  level  in  man  is  con- 
trolled primarily  by  parathyroid  hor- 
mone, a  variety  of  other  harmones 
(i.e.,  thyroid,  androgens,  estrogens. 
Cortisol),  vitamins  (l.e..  vitamin  D)  and 
minerals  (Le.,  magnesium  and  inorgan- 
ic phosphate)  prevent  the  fluctuation 
of  calcium  over  a  wide  range  despite 
the  insoluble  skeletal  reservoir  and 
wide  variations  in  calcium  intake  and 
output. 

c.  Safety.  Calcium  intakes  ranging 
from  1.000  to  2.500  mg  dally  do  not 
■  result  in  hypercalcemia  in  normal  indi- 
viduals. Ingestion  of  larger  amounts, 
as  may  be  necessary  in  ulcer  patients 
consuming  large  amounts  of  milk  and 
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antacid  products,  chiefly  calcium  car- 
bonate-containing      products.       may 
result  in  hypercalcemia  and  in  repaid 
deterioration  of  renal  function  (Refs. 
1,  2,  and  3).  An  acquired  or  inherited 
vitunin    D-sensltlve    hsi>erabsorptlon 
of  calcium  occurs  in  patients  with  sar- 
coidosis (Ref.  4)  or  in  certain  hypercal- 
ciuric  individuals  with  renal  calculi.  In 
these  subjects,  hypercalcemia  and/or 
hypercalcluria  results  from  a  vitamin 
D    supplementation    of    diets    which 
rarely  affects  normal  individuals  (Ref. 
5).  The  symptoms  of  hypercalcemia 
are  due  to  either  a  direct  effect  of  ele- 
vated circulating  calcium  levels  on  cog- 
native  functions,  cardiac  rhythmicRy. 
renal  or  gastrointestinal  function,  or 
indirect  effect  of  diffuse  metastatic 
calcification  on  critical  organs  such  as 
kidney,  heart,  and  blood  vessels.  Al- 
though Individuals  with  slight  degrees 
of    hypercalcemia    may.    in    fact,    be 
asymptomatic,    symptoms    frequently 
noted  initially  are  weakness,  fatigue, 
malaise,  dry  mouth,  vague  muscle  and 
skeletal  aches,  headache,  and  a  metal- 
lic or  bad  taste.  Weight  loss,  diarrhea, 
anorexia,  nausea,  and  vomiting  reflect 
the  gastrointestinal  response  to  hyper- 
calcemia.  Thirst,    polyuria,    nocturia, 
burning  of  eyes,  conjunctivitis,  gener- 
alized pruritis,  diminished  libido,  pan- 
creatitis,    renal     calculi,     diminished 
heavy  activity,  photophobia,  rhinorr- 
hea,    and    hyperthermia   in   children 
have  also  been  noted  in  the  hypercal- 
cemic  state.  Hemiplegia  and  mental 
impairment    have    been    reported    in 
children  with  hypercalcemia  as  have  a 
variety  of  anatomical  cardiac  defects. 

d.  Effectiveness.  A  number  of  dietary 
surveys  reveal  that  among  western 
populations  the  mean  calcium  Intake 
ranges  from  500  to  1,200  mg  calcium 
daily  (Refs.  6  through  10).  At  all  ages 
after  12  years,  men  consume  more  cal- 
cium than  women  and,  at  all  ages, 
there  are  individual  men  and  women 
who  Ingest  two  to  four  times  the  rec- 
ommended allowances  of  calcium  (Ref. 
7).  Many  adult  women  ingest  less  than 
the  recommended  allowance  of  cal- 
cium. The  absorptive  efficiency  of  the 
Int^ine.  however,  is  dependent  on 
the  amount  of  exposure  to  ultraviolet 
light  (Ref.  11)  and  vitamin  D  intake, 
the  sex  and  age  of  the  Individual,  the 
food  source,  and  the  total  calcium  con- 
tent of  the  source.  Whereas,  during 
periods  of  active  skeletal  growth,  chil- 
dren may  absorb  up  to  75  percent  of 
ingested  calcium,  normal  adults  with 
daily  Intakes  of  400  to  1.000  mg  at>8orb 
30  to  60  percent  (Ref.  12).  Dietary  fac- 
tors which  Increase  calcium  absorption 
include  certain  amino  acids  such  as 
lysine  and  arginine.  vitamin  D.  and 
lactose.  Cocoa,  soy  t>eans,  kale,  spin- 
ach (or  other  high  oxalate-containing 
foods),  and  foods  with  high  phosphate 
content  such  as  unpolished  rice,  hexa- 
phospholnositol  in  bran  or  wheatmeal 
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(Refs.  10.  13,  and  14),  decrease  the  In- 
testinal absorptive  efficiency  for  cal- 
cium. Other  factors  which  decrease 
calcium  absorption  Include  the  inges- 
tion of  alkali,  decreased  gastrointesti- 
nal transit  time,  stress,  immobiliza- 
tion, thyroid  hormone,  and  Cortisol  or 
any  of  Its  synthetic  analogues.  Antibi- 
otics such  as  penicillin,  neomycin,  and 
chloramphenicol  may  actually  en- 
hance the  absorption  of  calcium  (Refs. 
15  and  16). 

The  effect  of  inorganic  phosphorus 
on  calcium  absorption  is  controversial. 
Earlier  reports  of  an  Inhibition  of  cal- 
cium  absorption   Induced    by   supple- 
mental  phosphate   feeding   (Ref.    17) 
conflict  with  later  studies  demonstrat- 
ing no  effect  of  dietary  phosphorxis  In- 
crements on  calcium  absorption  (Ref. 
18).  Calcium  absorption  is  more  effi- 
cient in  males  than  in  females.  This 
may  be  explained  by  reports  of  stimu- 
lated calcium  absorption  when  andro- 
gens are  administered  to  females  (Ref. 
19).  Absorption  decreases  as  individ- 
uals age  (Refs.  20  and  21).  The  adap- 
tive efficiency  of  the  intestine  to  fluc- 
tuations   in    calcium    intake    Is    one 
whereby,     with     decreasing     calcium 
intake,  the  percent  absorbed  increases 
(Refs.  21  and  22).  This  intestinal  adap- 
tive efficiency  appears  to  be  blunted 
by  the  aging  process  (Ref.  21).  Despite 
the  recognized  inverse  relationship  be- 
tween calcium  absorption  and  calcium 
intake,  prolonged  fasting  paradoxical- 
ly   results    in    decreased    absorption 
(Ref.  23),  and  absorption  may  actually 
increase  as  calcium  Intake  rises  with 
absorptive  capacities  of  more  than  1  g 
dally  documented  at  intakes  of  7.5  g 
(Ref.  24).  Although  it  has  been  report- 
ed that  calcium  is  significantly  better 
absort>ed  when  given  as  the  lactate 
than  as  the  gluconate  salt  (Ref.  25),  It 
has  also  been  observed  that,  in  normal 
volunteers,  no  difference  exists  In  the 
utilization  of  calcium  from  milk,  or 
from  gluconate,  lactate,  carbonate,  or 
sulfate  salts  (refs.  28  through  28). 

The  full-term  infant  contains  about 
25  g  calcium,  about  lialf  of  which  is  de- 
posited during  the  last  lunar  month  of 
pregnancy  at  a  rate  of  approximately 
300  mg  dally.  It  has  been  demonstrat- 
ed that  the  reproductive  process  in  not 
Impaired  when  the  diet  of  pregnant 
women  ranges  between  700  to  1.100  mg 
daily  (Refs.  29  and  30).  More  recent  es- 
timates place  the  calcium  requirement 
of  pregnant  women  at  2.000  mg  daily 
(Ref.  31).  although  this  has  been  con- 
tested (Ref.  32). 

A  newborn  baby  receives  about  200 
mg  calcium  daily  while  ingesting  650 
ml  of  breast  milk.  By  8  months  of  age. 
the  infant's  dally  calcium  intake  has 
increased  to  350  mg  (Ref.  33).  Assum- 
ing a  maintenance  calcium  require- 
ment of  3  mg/kg  of  body  weight  and 
an  efficiency  of  utilization  of  30  per- 
cent. It  has  been  estimated  that  a  lac- 
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tating  mother  will  require  from  1.000 
to  2.000  mg  calcium  daily  in  order  to 
insure  an  adequate  calcium  supply  for 
the  nursing  infant  and  insure  her  skel- 
etal balance  of  calcium  (Ref.  34).  The 
needs  for  the  third  trimester  of  preg- 
nancy and  normal  lactation  as  recom- 
mended by  the  Joint  PAO/WHO 
Expect  Group  on  Calcium  Require- 
ments has  been  set  at  1,200  mg  daily 
(Ref.  8)  although  it  was  recognized 
that  many  women  lactated  adequately 
at  lower  intakes. 

A  premature  infant  needs  about  90 
to  120  mg/kg  calcium  and  60  to  90  mg/ 
kg  phosphorus  daily,  amounts  which 
are  easily  provided  by  100  g  whole 
cow's  milk  (Ref.  35).  An  average  1- 
month-old  Infant  weighing  4  kg  will 
obtain  235  mg  calcium  daily  from 
breast  milk  and  at  3  months  approxi- 
mately 300  mg  calcium  daily,  amounts 
sufficient  to  meet  his  or  her  skeletal 
demands  (Ref.  36).  Formula-fed  chil- 
dren up  to  1  year  of  age  require  no 
more  than  600  mg  calcium  daily  for 
adequate  skeletal  development  and 
growth  (Ref.  10).  For  children  from  1 
to  10  years  on  adequate  viatmin  D  in- 
takes, 800  mg  calcium  daily  appears 
sufficient  to  insure  normal  skeletal 
growth  (Ref.  10).  Preadolescent  grow- 
ing children,  however,  may  neec*  two 
to  four  times  as  much  calcium  as  does 
an  adult  (Ref.  10).  Higher  intakes  of 
calcium  In  the  order  of  1,000  to  1.500 
mg  dally  are  recommended  during 
preadolescence  and  put)erty  because  of 
the  demands  of  rapid  skeletal  growth. 
Intakes  greater  than  this  need  not  be 
advocated  since  maximal  calclvun  re- 
tention occurs  in  children  and  young 
adults  at  this  level  of  intake. 

Although  the  majority  of  jroung  and 
middle-aged  advilts  are  capable  of 
maintaining  a  positive  calcium  balance 
on  an  average  daily  intake  of  600  to 
1,000  mg.  higher  intakes  may  be  essen- 
tial to  maintain  mineral  and  skeletal 
homeostasis  in  elderly  individuals 
(Refs.  7  and  36). 

The  age-related  needs  for  additional 
dietary  calcium  may  result  In  part 
from  the  observations  that  absorption 
as  well  as  the  adaptive  efficiency  of 
the  Intestine  to  fluctuations  In  calcium 
intake  decreases  with  age.  Negative 
calcium  balances  observed  in  osteopor< 
otic  patients  on  low.  but  seemingly, 
adequate,  calcium  intakes  have  been 
variably  ascribed  to  slow  and  noncom- 
pensatory adaptation  to  low  calcium 
Intakes,  defective  renal  adaptation  and 
relative  hypercaldurla.  and  lactose  In- 
tolerance resulting  trom  intestinal  lac- 
tase deficiency. 

Evidence  that  calcium  deprivation 
leads  to  osteoporosis  in  man  stems  pri- 
marily from  controversial  retrospec- 
tive and  epidemiological  studies.  Some 
reports  reveal  no  significant  difference 
in  the  incidence  of  "osteoporosis"  l)e- 
tween    patients    who    patients    who 


historically  ingested  less  than  500  mg 
calcium  daily  and  those  with  intakes 
greater  than  1,500  mg  daily  (Refs.  37. 
38,  and  39).  Others  demonstrate  a 
lower  calcium  intake  in  symptomatic 
"osteoporotic"  indlvduals  than  in  age- 
matched  normxU  control  subjects 
(Refs.  41  through  47).  Epidemiological 
and  dietary  survey  studies  may  ulti- 
mately prove  misleading,  regardless  of 
the  conclusions  derived,  unless  more 
specific  emphasis  is  placed  on  evaluat- 
ing dietary  habits,  the  degree  of  mobi- 
lization, the  daily  intake  of  minerals 
other  than  calcium,  the  dietary  intake 
of  protein  and  vitamin  D  and  the 
extent  of  sunlight  exposure. 

Modem  diets  which  are  characteris- 
tically rich  in  animal  proteins  and 
phosphorus,  with  low  <»lclum/phos- 
phorus  ratios,  may  prove  deleterious 
to  t)one  since  they  may  promote  hy- 
percaldurla and  stimulate  the  release 
of  parathyroid  hormone  with  a  resul- 
tant progressive  decrease  in  bone  mass 
(Refs.  48  through  51).  Immobilization 
or  the  relative  Inactivity  which  often 
attends  the  infirmities  of  age  pro- 
motes skeletal  demineralization.  Pecu- 
liar dietary  habits  may  also  lead  to  in- 
creased urinary  calcium  loss  and  a 
negative  calcium  balance  despite  an 
adequate  Intake.  Although  calcium  in- 
takes may  in  fact  be  adequate  in  geri- 
atric populations,  an  assodated  vita- 
min D  deficiency  may  prevent  maxi- 
mal absorption  of  the  ingested  cal- 
cium. It  has  been  determined  that 
long-term  calcium  supplements  (2  to  3 
years  of  700  to  800  mg  daily)  lead  to 
detectable  increments  in  skeletal  mass 
in  elderly  females  with  long  histories 
of  subnormal  caldimi  intake  (Ref.  52). 

e.  Concliision.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  caldum.  In 
the  dosage  and  forms  Identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  the  prevention  of  cal- 
cium deficiency  when  the  need  for 
such  therapy  has  l)een  determined  by 
a  physician. 

f.  Category  I  condition*  under  which 
calcium  is  genenUy  recognized  as  safe 
and  effective  and  is  not  misbranded 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Fbdoul  Rao- 
isrm. 

Acceptable  sources  of  caldum  are 
calcium  caseinate.  calcium  citrate,  cal- 
dum glubionate.  calcium  gluconate, 
calcium  lactate,  calciumphosphate  di- 
basic, calcium  sulfate,  and  predpitated 
calcium  carbonate.  Dosage  must  be 
based  on  elemental  caldum  (Ca,  mo- 
lecular weight  40.1). 

(1)  Dosage— For  prevention  of  defi- 
ciency. For  adults,  children  1  to  under 
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10  years  of  age.  and  chUdren  12  years 
of  age  and  older,  the  oral  dosage  is  400 
to  800  mg  daily.  For  preadolescent  and 
pubescent  children  10  to  under  12 
years  of  age  and  for  pregnant  and  lac- 
tating  women,  the  oral  dosage  is  600  to 
1.200  mg  daily.  For  elderly  adults  over 
51  years  of  age.  the  oral  dosage  Is  500 
to  1,000  mg  daily.  For  Infants  6 
months  to  imder  1  year  of  age.  the 
oral  dosage  is  300  to  600  mg  daily.  For 
infants  under  6  months  of  age.  the 
oral  dosage  is  200  to  400  mg  daily. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labelinr 

Indication— For  prevention  of  defi- 
ciency. "For  use  In  the  prevention  of 
caldum  deficiency  when  the  need  for 
such  therapy  has  been  determined  by 
a  physician." 

g.  Category  11  conditions  unjfer 
which  calcium  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  calcium  drug  producte 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Rcgister. 

None. 

h.  Category  III  conditions  for  which 
the  available  data  are  insuffcient  to 
permit  final  classification  at  thU  time. 
The  Panel  recommends  that  a  period 
of  2  years  l>e  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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2.  Copper.  The  Panel's  sUtement  on 
<»pper  Includes  the  following  Ingredi- 
ents: cuprlc  gluconate,  cupric  oxide, 
and  cupric  sulfate. 

a.  Descrtpfion.  Copper  is  an  essential 
trace  element  for  humans.  The  adult 
body  contains  about  75  to  150  mg 
copper  (Ref.  1).  Plasma  copper  levels 
are  about  100  /ig/lOO  ml.  Over  90  per- 
cent of  plasma  copper  is  in  the  form  of 
ceruloplasmln.  an  alpha«-globulin  es- 
sential for  the  utilization  of  iron  in  he- 
moglobin synthesis.  The  rest  is  loosely 
bound  to  albumin  or  amino  acids 
(Refs.  2  and  3).  Copper  is  a  constltu- 
tent  of  many  enzymes,  including  cy- 
tochrome oxidase,  monoamine  oxi- 
dase, tyrosinase,  and  superoxide  dls- 
mutase  and  is  important  for  a  variety 
of  metabolic  functions,  including 
energy  meUboUsm  and  the  normal  de- 
velopment of  bone,  connective  tlastie. 
and  the  central  nervous  system  (Refs. 
3  and  4). 

Copper  is  currently  sold  OTC  as  part 
of  vitamin-mineral  preparations  or  by 
itself.  It  Is  primarily  In  the  form  of 
copper  sulfate  or  copper  gluconate 
(sometimes  "chelated"  with  amino 
acids),  and  amounts  are  generally  2  mg 
or  less  per  dose. 

b.  Sajety.  Excessive  accumulation  of 
copper  in  the  liver  and  other  tissues  In 
Wilson  s  disease,  a  rare  genetic  disease 
also  known  as  hepatolenticular  degen- 
eration, results  from  a  defect  In  the 
handling  of  copper  by  the  body  and  is 
not  related  to  excessive  copper  con- 
sumption (Refs.  3.  4.  and  5).  Elevated 
plasma  copper  and  ceruloplasmln 
levels  are  found  in  pregnant  women.  In 
users  of  oral  contraceptives  and  other 
estrogen-containing  preparations,  and 
in  individuals  with  various  diseases, 
such  as  portal  and  biliary  cirrhosis! 
thyrotoxicosis,  leukemia,  and  certain 
malignancies  and  infections,  but  in 
these  cases  the  changes  occur  regard- 
less of  the  copper  level  In  the  diet 
(Refs.  1.  3.  4.  and  5). 

Monogastric  mammals,  such  as  rats 
and  pigs,  can  tolerate  fairly  large 
chronic  Intakes  of  copper  (200  times 
the  normal  intake),  and  generally 
show  symptoms  of  copper  poisoning 
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only  after  the  acute  ingestion  of  very 
large  amounts  (Ref.  6).  However,  the 
maximum  dose  of  copper,  consumed 
chronically  or  acutely,  which  is  safe 
for  humans  Is  not  acciirately  known. 
The  Joint  FAO/WHO  Expert  Commit- 
tee of  Food  Additives  has  estimated 
that  0.5  mg/kg  daily  is  a  safe  level  of 
copper  intake  (Ref.  7). 

Signs  of  acute  toxicity  have  been  re- 
ported after  the  ingestion  of  a  single 
dose  of  as  little  as  5  to  32  mg  copper 
(Ref.  8).  Wyllie  (Ref.  8)  described  a 
poisoning  at  a  cocktail  party  in  which 
these  amounts  of  copper  were  found  in 
the  cocktails,  but  It  is  possible  that 
substances  other  than  copper  may 
have  been  responsible  for  the  toxicity. 
This  report  alone  provides  insufficient 
evidence  to  conclude  that  this  low 
level  of  copper  is  toxic. 

After  the  rapid  ingestion  of  copper 
in  mg  amounts  (in  most  cases,  the 
exact  amount  can  only  be  roughly  esti- 
mated), symptoms  of  copper  intoxica- 
tion, such  as  nausea,  vomiting,  diar- 
rhea, headache,  and  dizziness,  may 
occur  (Refs.  8  through  11).  In  severe 
cases,  after  the  ingestion  of  gram 
quantities  of  copper  (usually  copper 
salts),  there  may  be  tachycardia,  hypo- 
tension, coma,  methemoglobinemia, 
hemolytic  anemia.  Jaundice,  uremia. 
and  even  death  (Refs.  12  and  13). 
Acute  symptoms  of  copper  Intoxica- 
tion have  also  been  reported  after  the 
topical  application  of  copper  sulfate  to 
the  wounds  of  a  seriously  burned  pa- 
tient (Ref.  13). 

Verified  cases  of  chronic  copper  poi- 
soning in  humans  have  rarely  t>een  re- 
ported in  the  literature  (Refs.  14  and 
15).  However,  there  has  been  one  case 
reported  of  suspected  chronic  copper 
poisoning  In  a  15-month-old  child 
whose  family's  hot  water  system  con- 
tained 79  ug  copper/ 100  ml.  a  concen- 
tration much  higher  than  that  found 
in  other  households  in  the  area  (Ref. 
16). 

c.  EffecHvenesi—i\)  Absorption  and 
excretion.  With  usual  diets,  about  3* 
percent  of  the  copper  in  foods  Is  ab- 
sorbed (Refs.  4  and  5).  Absorption 
takes  place  by  active  transport  primar- 
Oy  in  the  stomach  and  upper  small  in- 
testine (Ref.  3).  Copper  In  foods  may 
become  linked  to  amino  acids,  pro- 
teins, phytates.  other  trace  elements, 
or  other  substances,  leading  to  vari- 
able effects  on  copper  absorption 
(Refs.  3  and  5).  Small,  stable  complex- 
es may  actually  be  absorbed  more 
readily  than  the  free  copper  ion  of 
copper  salts  such  as  cupric  stilfate 
(Refs.  4  and  5).  Several  elements.  In- 
cluding calcium,  cadmium,  mercury, 
silver,  rlnc,  and  molylxlenum.  may 
compete  uith  copper  for  absorption  or 
otherwise  antagonize  copper  metabo- 
lism (Refs.  3  and  4).  Ascorbic  acid  has 
been  shown  in  animal  studies  to  Inter- 
fere with  copper  absorption  (Ref.  J). 


Studies  In  rats  have  shown  that  fntra- 
pyloric  administration  of  very  large 
qiumtlties  of  copper  results  in  the  pas- 
sive absorption  of  about  10  percent  of 
the  dose  (Ref.  17). 

Bile  is  the  major  route  of  copper  ex- 
cretion, although  a  small  amount  of 
copper  is  excreted  In  the  urine  (Refs.  2 
and  3).  Sweat  and  menstrual  losses  are 
usuaUy  negligible,  but  Individuals 
living  In  a  hot  climate  may  lose  signifi- 
cant amounts  of  copper  in  sweat  (Refs. 
5  and  18). 

(2)  Dietary  intake  and  requirement 
Copper  is  found  widespread  in  foods. 
Especially  good  dietary  sources  of 
copper  are  nuts,  liver,  some  shellfish, 
kidney,  raisins,  and  dried  legumes. 
Cow's  milk  is  a  particulary  poor  source 
of  copper  (Refs.  1  and  1»).  Typical 
U.^  diets  contain  about  2  to  5  mg 
copper  daily  (Ref.  20).  although  an  in- 
dividual consuming  tooda  high  in 
copper  (Ref.  19)  could  easily  obtain 
more.  Variable  amoiuits  of  copper  in 
water  supplies  may  also  contribute  to 
the  copper  Intake  (Ref.  21). 

Recommended  dally  copper  intakes 
have  been  suggested  in  several  studies. 
Requirements  for  infants  and  children 
have  been  estimated  at  0.05  to  0.1  mg/ 
kg  of  body  weight  dally  (Ref.  1).  In  a 
study  of  boys  aged  3  to  6  years,  it  was 
concluded  that  0.053  to  0.085  mg 
copper/kg  body  weight  was  required 
daUy  (Ref.  22).  In  another  study,  prea- 
dolescent  girls  had  a  requirement  of  at 
least  1.3  mg  copper  dally  in  order  to 
maintain  a  copper  balance  (Ref.  23). 
In  most  metabolic  studies  of  adults,  2 
mg  copper  dally  was  adequate  to  main- 
tain a  copper  balance  (Refs.  5  and  20). 
However.  Butler  and  Ehmiel  (Ref. 
18).  who  performed  metat>olic  balance 
studies  on  young  women,  have  sug- 
gested that  the  estimated  requirement 
of  2  mg  may  be  inadequate  to  cover 
the  needs  of  some  persons,  particular- 
ly those  with  large  sweat  losses.  Also. 
Klevay  (Ref.  24)  has  hypothesized 
that  our  diets  may  be  deficient  in 
copper  relative  to  zinc  and  that  this 
Imbalance  may  contribute  to 
hypercholesterolemia  and  coronary 
heart  disease. 

(3)  Copper  deficiency  in  human*. 
Copper  deficiency  is  rare  in  humans 
but  there  have  been  a  number  of  case 
reports  ob8er\ed  in  unusual  situations 
(Ref.  25).  e.g.,  premature  Infants  fed 
low-copper  milk  formulas  (Refs.  26 
and  27),  severely  malnourished  infants 
rehabilitated  on  milk  diets  (Ref.  28), 
an  infant  with  chronic  malabsorption 
(Ref.  29),  and  infants  (Refs.  25  and  27) 
and  adulu  (Refs.  30  and  31)  on  long- 
term  total  parenteral  nutrition  follow- 
ing bowel  surgery.  Deficiency  symp- 
toms include  a  hypochromic  anemia, 
neutropenia  (low  levels  of  neutrophils, 
a  type  of  white  blood  cell),  and  skel- 
etal abnormalities  in  infants.  Copper 
deficiency  was  alleviated  in  these  cases 


with  oral  or  parenteral  copper  supple- 
mentation at  levels  compsirable  to  the 
U.S.  RDA. 

Menkes's  steely-hair  syndrome  (for- 
merly called  "kinky-hair  syndrome")  is- 
an  Inborn  error  of  metabolism  occtir- 
ring  in  one  out  of  about  35,000  live 
births  (Ref.  32).  The  disease  becomes 
clinically  evident  In  the  first  few 
months  of  life  and  Is  characterized  by 
growth  retardation.  neutrologlcal 
damage,  convulstions,  bone  clianges. 
problems  with  temperature  regulation, 
peculter  hair  (like  steel  wool)  and  an 
early  death  (usually  by  3  years  of  age) 
(Refs.  32  and  33).  Low  levels  of  copper 
in  the  blood  and  tissues  of  Infants 
with  steely-hair  syndrome  appear  to 
result  from  impaired  intestinal  absorp- 
tion of  copper  (Refs.  32  and  33). 
Copper  may  be  absorbed  In  sufficient 
amounts  when  oral  doses  of  copper  (as 
cupric  sulfate)  are  administered  at 
about  ten  times  the  normal  infant  re- 
quirement (0.52  mg/kg  dally,  com- 
pared with  0.05  mg/kg  daily)  (Ref.  33). 
However,  parenteral  administration  of 
copper  given  Intramuscularly,  intrave- 
nously, and  even  6ut)cutaneously.  is 
more  effective  and  Is  certainly  the  pre- 
ferred route  of  administration  (Refs. 
34.  35,  and  36).  Proper  diagnosis  and 
treatment  of  this  disease  require  a 
physician. 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  on  the  available  data, 
the  Panel  concludes  that  copper  is  not 
appropriate  for  the  OTC  drug  market 
for  the  prevention  or  treatment  of 
copper  deficiency  since  copper  defi- 
ciency in  man  is  rare  and  because  of 
the  potential  for  copper  toxicity  at  rel- 
atively low  levels  of  intake. 

e.  Category  I  conditions  under  which 
copper  i*  generaUy  recoirnized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Federal  Rbg- 
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None. 

f.  Category  II  conditions  under 
which  copper  i*  not  generally  recog- 
nized a*  safe  and  effective  or  is  mis- 
hranded.  The  Panel  recommends  that 
the  Category  n  conditions  be  eliminat- 
ed from  OTC  copper  drug  products  ef- 
fective 6  months  after  the  date  of  pub- 
lication of  the  final  monograph  in  the 
Federal  Register. 

The  Panel  concludes  that  there  is  no 
demonstrated  need  or  Justification  for 
cupric  '  gluconate,  cupric  oxide,  and 
cupric  sulfate  in  OTC  drug  prepara- 
tions for  the  prevention  of  treatment 
of  deficiency  because  of  the  potential 
for  copper  toxicity  at  relatively  low 
levels  of  intake  and  the  absence  of  any 
demonstrated   need   for  OTC  copper 
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preparations  to  prevent  or  treat  a  defi- 
ciency. Therefore,  no  OTC  drug  use  of 
copper  is  reconunended  since  condi- 
tions which  Indicate  the  need  for 
therapeutic  use  of  copper  require  the 
close  sup>ervlslon  of  a  physician. 

g.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I.  - 

None. 
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S.  FZiioride.  The  Panel's  statement 
on  fluoride  includes  the  following  in- 
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gredlents:  calicum  fluoride  and  sodium 
fluoride. 

a.  Description.  Although  consider- 
able information  exists  regarding  flu- 
oride metabolism  in  a  variety  of 
animal  species,  there  are  limited  data 
on  the  fate  of  Ingested  nuorlde  In 
man.  In  certain  endemic  areas  the  flu- 
oride content  of  drinking  water  ap- 
proximates 4.0  to  5.8  ppm  <Ref.  D.Or- 
dinary  drinking  water,  which  often 
contains  up  to  1  ppm.  contributes  ap- 
proximately 1.0  to  1.5  to  the  daily  flu- 
oride Intake.  The  average  daily  U.S. 
diet  also  contains  0.25  to  0.30  mg  flu- 
orine (Ref.  2),  although  specific  foods 
such  as  tea.  baking  powders,  wines, 
fresh  mackeral,  dries  salmon,  or  un- 
washed apples  sprayed  with  fluoride- 
containing  insecticides  may  contain  up 
to  6.3  mg/liter  (wines)  or  2.7  mg/100  g 
(fresh  mackeral)  (Ref.  2).  Fluoride  Is 
widely  distributed  in  natiu%,  and  food 
contents  usually  reflect  both  soil  and 
atmospheric  concentrations  of  flu- 
oride. Specific  in  this  regard  is  the  use 
of  different  forms  of  fertilizer,  with 
fluoride  contents  ranging  from  0.01  to 
9.88  percent  (Ref.  3). 

The  gastrointestinal  tract  is  the 
major  site  of  fluoride  absorption  in 
man,  although  fluorine  is  absorbed  via 
the  lungs  following  Inhalation  of  in- 
dustrial atmospheric  contaminants  as 
may  occur  in  cryolite  workers,  steel 
and  metal  workers  where  fluorospan  is 
used  as  a  flux,  chemical  workers  using 
hydrofluoric  acids,  workers  in  brick 
factories  using  fluorine-rich  clay  and 
those  employed  In  the  manufacture  of 
phosphate  compounds.  Hydrogen  flu- 
oride is  minimally  absorbed  by  the 
skin  although  the  resulting  bum  is  of 
much  greater  consequence  than  the 
minute  amount  of  fluoride  absorbed. 
The  degree  of  absorption  of  fluoride 
correlates  with  its  solubility.  Relative- 
ly soluble  compounds  such  as  sodium 
fluoride  are  well  absorbed  by  the  gas- 
trointestinal tract,  whereas  relatively 
Insoluble  forms  such  as  cryolite 
(Na»AlF.)  and  the  fluoride  found  in 
bone  meal  (fluoroapatite)  are  poorly 
absorbed  (Refs.  4  and  5). 

Radioactive  fluoride  absorption 
studies  in  human  subjects  reveal  that 
the  Isotope  enters  the  blood  extremely 
rapidly  when  given  by  mouth  (Refs.  6 
and  7).  The  greatest  urinary  fluoride 
concentration  after  the  oral  ingestion 
of  a  single  dose  of  sodium  fluoride 
occurs  within  2  hours  (Refs.  8  and  9). 
The  absorption  of  fluoride  from  vita- 
min-containing fluoride  preparations 
containing  0.1  mg  fluoride  is  also  quite 
rapid  with  increments  of  blood-flu- 
oride concentrations  from  0.15  ppm  to 
0.26  ppm  noted  1  hour  after  the  inges- 
tion of  a  tablet  containing  a  vitamin- 
fluoride  combination  (Ref.  10).  The 
fluoride  content  of  plasma  of  humans 
ingesting  communal  water  with  flu- 
oride contents  of  0.15  to  2.5  ppm  is  rel- 
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atlvely  constant  at  0.12  to  0.15  ppm 
(Ref.  11).  Once  absorbed,  renal  excre- 
tion and  skeletal  mineral  sequestra- 
tion are  the  principal  mechanisms 
which  regulate  circulating  fluoride 
levels. 

The  percentage  of  ingested  fluoride 
that  appears  in  the  urine  amounts  to 
50  to  65  percent  of  the  daily  intake 
(Refs.  12,  13,  and  14).  It  appears  that 
when  humans  ingest  small  amounts  of 
fluoride  (l.e..  1  ppm)  for  a  prolonged 
period,  the  daily  urinary  excretion  is  a 
greater  fraction  of  the  intake.  Labile 
skeletal  fluoride  reserves  are  excreted 
more  rapidly  by  adults  than  children; 
also,  the  more  rapid  metabolic  activity 
of  developing  bone  in  children  liber- 
ates more  of  the  sequestered  fluoride 
and,  as  such,  maintains  elevated  blood 
and  urine  fluoride  concentrations  over 
a  much  longer  time  interval  (Ref.  15). 

b.  Safety.  A  lethal  dose  of  fluoride 
(2.5  to  5  g)  produces  signs  of  violent 
gastrointestinal  irritation,  shock,  and 
death  within  2  to  4  hours.  The  safety 
factor  assuming  the  ingestion  of  a 
quart  of  water  daily  at  1  ppm  fluoride 
concentration  (i.e..  1  mg  fluoride)  is  at 
least  2,500-fold  (Ref.  16).  Crippling 
fluorosis  occurs  when  humans  ingest 
or  Inhale  20  to  80  mg  fluoride  or  more 
for  10  to  20  yetu^.  and  enamel  hyper- 
plasia noted  in  children  within  the 
first  8  years  of  life  with  graded  sever- 
ity when  the  drinking  water  contains  2 
to  5  ppm  fluoride  or  more.  There  are 
reports  of  retinopathy  and  others  de- 
scribing optic  neuritis  and  macular 
edema  after  daily  doses  of  30  mg  flu- 
oride for  6  weeks.  Atopic  dermatitis, 
urticaria,  pruitis,  and  edema  have  also 
been  reported  to  occur  in  patients 
using  fluoride-containing  vitainlns  and 
toothpastes  (Ref.  16,  17.  and  18). 

c.  Effectiveness.  Skeletal  deposition 
of  fluoride  is  a  continuing  process  in 
which  25  to  50  percent  of  the  Ingested 
fluoride  Is  deposited  dally.  The  con- 
centration of  fluoride  in  bones  and 
teeth  depends  on  the  total  dally  intake 
and  length  of  exposure,  with  skeletal 
levels  reportedly  Increasing  with  age 
(Ref.  19).  Studies  in  humans  26  to  90 
years  of  age  who  have  drunk  water 
containing  0.1  to  4.0  ppm  fluoride  for 
at  least  10  years  reveal  no  significant 
histological  changes  in  soft  tissue  and 
bones  (Refs.  20  and  21).  The  concen- 
tration of  fluoride  in  the  skeleton  in- 
creases in  an  essentially  linear  fashion 
with  an  increase  in  fluoride  content  of 
drinking  water  up  to  4  ppm  (Refs.  20 
and  21).  Fluoride  is  desposlted  in  bone 
by  simply  ionic  exchange  with  the  hy- 
droxyl  groups  of  hydroxyapatlte  (Ref. 
22).  The  skeletal  deposition  of  fluoride 
is  reversible.  Skeletal  mobilization  is 
slow  but  predictable  with  a  biological 
half  time  (i.e..  the  period  required  to 
mobilize  and  remove  from  the  body 
half  of  the  skeletal  fluoride)  of  1  to  2 
years  (Ref.  12).  Although  ingestion  of 


large  doses  of  fluoride  (I.e..  up  to  16.2 
ppm)  induces  a  variety  of  pathological 
changes  in  man  such  as  mottled 
enamel  and  crippling  bone  disease 
(Ref.  23),  the  ingestion  of  water  con- 
taining fluoride  up  to  8  ppm  reported- 
ly produces  no  deleterious  bone 
changes  other  than  dental  mottling 
(Ref.  24)  and  may  in  fact  retard  the 
rate  of  bone  loss  which  normally  at- 
tends senescence  (Refs.  1.  14.  and  24) 
and  dental  carles  (Ref.  25). 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  there  is  no 
Justification  for  an  OTC  drug  prepara- 
tion containing  fluoride  for  the  pre- 
vention or  treatment  of  deficiency. 

e.  Category  I  conditions  under  which 
fluoride  is  generally  recognized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Fedkral  Reg- 
ister. 

None. 

f.  Category  II  conditions  under 
which  fluoride  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  fluoride  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register. 

The  Panel  concludes  that  calcium 
fluoride  and  sodium  fluoride  for  the 
prevention  or  treatment  of  fluoride  de- 
ficiency are  not  Justifled  as  an  OTC  vi- 
tamin or  mineral  drug  preparation 
since  the  small  amounts  needed  for 
fluoride  balance  are  easily  provided  in 
the  diet. 

g.  Category  III  conditioru  for  which 
the  available  data  are  insufficient  to 
permit  Anal  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None, 

RimtzifCEs 

(1)  Bernstein.  D.  8.  et  al..  "Prevalence  of 
Osteoporosis  In  High-  and  Low-Fluoride 
Areas  In  North  Dakota,"  Journal  of  the 
American  Medical  Association,  198:499-504. 

IvvO. 

(2)  McClure,  P.  J..  "Fluorine  in  Foods. 
Survey  of  Recent  Data."  Public  Health  Re- 
ports. e4:10«l-1074.'l»49. 

(3)  Okamura.  T.  and  T.  Matsuhiaa.  "The 
Fluorine  Content  In  Favorite  Foods  of  Japa- 
nese," (Abstract).  Japan  Journal  of  Public 
Health,  14:41-47,  1967. 

(4)  Machle.  W.  and  E.  J.  Largent.  "The 
Absorption  and  Excretion  of  Fluoride.  IL 
The  MeUbolism  at  High  LeveU  of  Intake." 
Journal  of  Industrial  Hwiene  and  Toxicol- 
on.  25:112-123.  1943. 


(5)  McClure.  P.  J.  et  al..  "Balances  of  Flu- 
orine Ingested  from  Various  Sources  in 
Pood  and  Water  by  Five  Young  Men.  Excre- 
tion of  Fluorine  Through  the  Sliln."  Jour- 
nal of  Industrial  Hwiene  and  Toxicology. 
27:159-170.  1945. 

(6)  Carlson,  C.  H..  W.  D.  Armstrong,  and 
L.  Singer.  "Distribution  and  Excretion  of 
Radiofluroide  in  the  Hunaan."  Proceedings 
of  the  Society  for  Experimental  Biology  and 
Medicine,  104:235-239,  I960 

(7)  Hosking.  D.  J.  and  M.  J.  Chamberlain. 
■Studies  In  Man  with  18  F."  atnical  Sci- 
ence. 42:153-161.  1972. 

(8>  Blxler,  D..  "Blood  and  Urinary  Studies 
Using  Fluoride  Tablet*,"  (Abstract).  Journal 
of  Dental  Research,  39:1119.  1960. 

(9)  Muhler,  J.  C.  et  al..  "Blood  and  urinary 
Fluoride  Studies  Following  the  Ingestion  of 
Single  Dosages  of  Fluoride."  Journal  of  Oral 
Therapeutics  and  Pharmacology.  2:241-260, 
1966. 

(10)  Hennon.  D.  K.,  G.  K.  Stookey.  and  J. 
C.  Muhler.  "Blood  and  Urinary  Fluoride 
Levels  In  Humans  As-soclated  with  Ingestion 
of  Sodium  Fluoride-Containing  Vitamin 
Tablets."  Journal  of  Dental  Research, 
48:1211-1215.  1969. 

(11)  Singer.  L.  and  W.  D.  Armstrong. 
•Rejrilation    of    Human    Plasma    Fluoride 

Concentration."  Journal  of  Applied  Physiol 
ogv.  15:508-510.  1960. 

(12)  Largent.  E.  J.  and  P.  F.  Heyrolh. 
The  Absorption  and  Excretion  of  Fluor- 
ides. IIL  Further  Observations  on  Metabo- 
li.sm  of  Fluorides  at  High  Levels  of  Intake." 
Journal  of  Industrial  Hwiene  and  Toxicol- 
ogy. 31:134-138,  1949. 

(13)  Spencer.  H.  et  al..  "Pluoride  Metabo- 
ILsm  In  Man."  American  Journal  of  Medi- 
cine. 49:807-813.  1970. 

(14)  Leone.  N.  C.  "The  EffecU  of  the  Ab- 
sorption of  Fluoride.  I.  Outline  and  Sum- 
mary." Archives  of  Industrial  Health, 
21:324-325.  1960. 

(15)  Llldns.  R.  C.  F.  J.  McClure.  and  A.  C. 
Steere,  "Urinary  Excretion  of  Fluoride  Fol- 
lowing Defluoridation  of  a  Water  Supply." 
Public  Health  Reports,  71:217-220,  1956. 

( 16)  Saunders.  M.  A.,  Jr..  "Fluoride  Tooth- 
pastes: A  Cause  of  Acne-Like  Eruptions."  Ar- 
chills of  Dermatology.  111:793.  1975. 

(17)  Shea.  J.  J..  S.  M.  Gillespie,  and  G.  L. 
Waldbott,  "Allergy  to  Fluoride,"  Annals  of 
Allergy.  25:388-391.  1967. 

(18)  Anon..  "Fluoride  Toxicity."  Lancet, 
2:889-890.  1973. 

( 19)  Smith,  P.  A.  D.  E.  Gardner,  and  H.  C. 
Hodge.  "Age  Increase  in  Fluoride  Content 
in  Human  Bone."  (Abstract).  Federation 
Proceedings.  12:368.  1953. 

(20)  Zlpkln,  I.  et  al.,  "Pluoride  Deposition 
in  Human  Bones  After  Prolonged  Ingestion 
of  Fluoride  In  Drinking  Water,"  Public 
Health  ReporU.  73:732-740,  1958. 

(21)  CalU  R.  A  et  al..  "Histological  and 
Chemical  Studies  In  Man  on  Effects  of  Flu- 
oride." Public  Health  ReporU.  80:529-638. 
1965. 

(22)  Neuman.  W.  P.  et  al.,  "The  Surface 
Chemistry  of  Bone.  II.  Fluoride  Deposi- 
tion." Journal  of  Biological  Chemistry. 
187:655-661,  1960. 

(23)  Singh.  A.  et  al..  "Endemic  Fluorosis. 
E^pldemiological.  Clinical  and  Biochemical 
Study  of  Chronic  Fluorine  Intoxication  in 
Panjab  (India)."  MedictJie.  42:229-240.  1963. 

(24)  Leone,  N.  C.  et  al..  "A  Roentgenologic 
Study  of  a  Human  Population  Exposed  to 
High-Fluoride  Domestic  Water.  A  Ten  Tear 
Study."  Amencan  Journal  of  Roentgenol- 
ogy.  74:874-885.  1955. 


PROPOSED  RULES 

(25)  Nlkiforuk,  G.  and  D.  Fnuser,  "Flu- 
oride SupplemenU  for  Prophylaxis  of 
Dental  Caries."  Amierican  Journal  of  Dis- 
eases of  Children,  107:111-118.  1964. 

4.  Iodine.  The  Panel's  statement  on 
iodine  includes  the  following  ingredi- 
ents: calcium  iodate  and  potassium 
iodide. 

a.  DescriptiOTL  Elemental  iodine  as 
contained  in  the  al»ve  ingredients  will 
be  referred  to  as  iodine  in  this  docu- 
ment. Although  iodine  is  a  scarce  ele- 
ment, it  Is  widely  distributed  and  con- 
centrated in  a  variety  of  food  sources. 
Iodine  in  the  plasma  is  concentrated 
in  the  thyroid,  salivary,  mammary, 
and  gastric  glands  and  in  the  kidney. 
It  is  essential  for  the  proper  synthesis 
of  thyroid  hormone  and  a  deficiency 
or  excess  of  this  element  may  alter 
thyroid  function. 

b.  Safety— <l)  Chronic  toxicity.  The 
long-term  ingestion  of  large  doses  of 
iodine  (40  mg  to  several  grams  daily 
over  a  period  of  months  to  years)  may 
alter  thjToid  function  and  produce 
symptoms  of  iodism  in  some  individ- 
uals (Refs.  1  and  2). 

When  exogenous  iodine  intake  is  in- 
creased, the  thyroid  takes  up  the 
excess  but  does  not  metabolize  it.  This 
protective  mechanism  is  operative 
until  the  amount  ingested  exceeds  2 
mg.  Thereafter,  the  thyroidal  iodine 
uptake  is  diminished.  This  protective 
effect  prevents  the  accumulation  of  so 
much  iodine  that  thyroid  hormone 
sythnesis  is  inhibited.  It  is  for  these 
reasons  that  iodine- induced  goiter,  hy- 
pothyroidism, and  hyperthyroidism 
(Jod-Basedow  disease)  occur  rarely 
and  almost  always  in  individuals  with 
underlying  thyroid  abnormalities 
(Refs.  1  and  2).  Pregnant  women  in- 
gesting several  grams  of  iodine  daily 
may  bear  infants  with  a  goiter  that 
can  cause  respiratory  distress  (Ref.  1). 

The  chronic  ingestion  of  large 
amounts  of  iodine,  as  discussed  above, 
can  produce  iodism  in  some  individ- 
uals. This  syndrome  has  a  variable 
presentation  but  may  include  a  metal- 
lic taste,  rhinorrhea,  headache,  an 
acne-form  skin  lesion,  parotitis,  and 
pulmonary  edema  (Refs.  2.  3.  and  4). 
Minor  side  effects  occurred  in  11  i>er- 
cent  of  2.404  patients  with  chronic  ob- 
structive pulmonary  disease  who  re- 
ceived oral  potassium  iodide  chronical- 
ly (Ref.  1). 

(2)  Acute  toxicity.  The  acute  toxicity 
of  iodine  in  humans  is  poorly  docu- 
mented. Relatively  large  daily  doses 
(200  mg  to  4  g  iodide  as  potassium 
iodide)  administered  over  4  months 
produced  no  symptoms  of  hyperthyr- 
oidism or  toxicity  (Ref.  1).  The  acute 
toxicity  of  iodine  in  animals  has  been 
reviewed  elsewhere  (Ref.  1).  Rarely, 
angioedema.  serum  sickness,  and  he- 
morrhagic skin  lesions  occur  in  sensi- 
tive individuals  (Refs.  1  and  3). 


16181 

c.  Effectiveness.  Iodine  is  an  essen- 
tial nutrient  which  is  required  for  the 
synthesis  of  thjT^id  hormone. 

Iodine  requirements,  as  determinfed 
by  epidemiological  data  and  metabolic 
balance  studies,  are  probably  between 
100  to  200  ^  dally  (Refs.  4  through  7). 
The  requirements  vary  widely  among 
Indlvuduals  and  are  influenced  by  fac- 
tors such  as  age,  differences  in  urinary 
clearance,  sex.  and  the  ingestion  of 
foods  such  as  cabbage,  peaches,  and  al- 
monds containing  goitrogenic  sub- 
stances. Goiter  is  generally  prevented 
by  the  Injestlon  of  50  to  75  jig  (1  >*g/ 
kg)  dally  in  adults  (Refs.  S  and  6). 
Children  and  pregnant  and  lactatlng 
females  require  larger  amounts  (Refs. 
4  and  5). 

Dietary  sources  of  iodine  include 
water,  vegetables,  meat.  eggs,  and 
dairy  products,  although  the  amount 
present  in  these  substances  ultimately 
depends  on  the  iodine  content  of  the 
soil  as  well  as  that  of  animal  feeds.  Io- 
dized salt  (76  ^g/g),  seafoods  (fish  and 
seaweed)  and  some  breads  are  particu- 
larly rich  sources  of  iodine  (Ref.  8). 
The  American  dietary  intake  of  iodine 
is  highly  variable,  but  is  estimated  to 
range  from  240  to  740  ^ig  daily  (Ref. 
9).  The  average  American  consumes 
something  more  than  SOO^g  daily,  well 
in  excess  of  those  amounts  recognized 
as  necessary  for  adequate  nutrition 
(Ref.  1). 

Dietary  iodine  as  the  iodide  is  rapid- 
ly absorbed  by  normal  persons  in  the 
fasting  state.  Free  and  l)ound  iodide 
and  iodates  are  converted  largely  to 
iodide  in  the  gastrointestinal  tract 
before  they  are  absorbed.  Some  iodide 
is  absorbed  from  the  stomach,  but 
most  is  absorbed  from  the  small  intes- 
tine. Absorption  of  iodide  in  the  non- 
fasting  indl\idual  is  virtually  complete 
in  3  hours  (Ref.  4).  Soybean  products 
Interfere  with  the  reabsorption  of 
thyroxine  so  that  chronic  ingestion  of 
such  products  can  induce  depletion 
and  goiter  (Ref.  10).  No  substances  are 
known  to  alter  the  absorption  of  inor- 
ganic iodide  (Ref.  10). 

Since  there  are  no  renal  mechanisms 
for  the  conservation  of  iodine,  when 
dietary  intake  is  Inadequate,  deficien- 
cy will  ultimately  result. 

A  diet  deficient  in  iodine  is  the  most 
common  cause  of  simple  goiter,  an  en- 
largement of  the  thyroid  gland  involv- 
ing an  increase  in  the  size  and  number 
of  epithelial  cells.  Epidemic  goiter 
occurs  in  populations  living  in  moun- 
tainous and  inland  areas  where  soils 
have  been  leached  of  iodine  and  the 
dietary  Intake  of  seafoods  is  minimal. 
Those  states  in  the  Great  Lakes  region 
and  in  the  Pacific  northwest  are  the 
major  endemic  areas  in  the  United 
States. 

Although  the  incidence  of  goiter  in 
the  United  States  has  decreased  mar- 
kedly since  the  introduction  of  iodized 
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salt  (Ref.  6).  several  recent  surveys  In- 
dicate that  approximately  5  percent  of 
the  population  In  Michigan  and  Texas 
have  goiters  (Refs.  11,  12.  and  13). 
with  a  higher  frequency  among  fe- 
males of  the  chlldbearlng  age.  It  is  im- 
portant to  emphasize  that  these  cases 
of  goiter  are  not  necessarily  related  to 
iodine  deficiency,  since  their  occur- 
rence is  not  correlated  with  indices  of 
iodine  under-nutrition  as  indicated,  for 
example,  by  the  dally  urinary  excre- 
tion of  iodine  (Ref.  14).  There  are  rea- 
sons to  believe  that  factors  other  than 
iodine  deficiency  may  be  Important  in 
the  induction  of  simple  goiter.  Iodine 
deficiency  does  not  produce  goiter  in 
100  percent  of  patients.  Iodine  replace- 
ment does  not  eradicate  goiter  com- 
pletely. Also,  within  a  given  endemic 
area,  the  incidence  of  goiter  does  not 
correlate  with  iodine  intake.  Postulat- 
ed goitrogenic  factors  include  geneti- 
cally determined  deficiencies  in  en- 
zymea  responsible  for  the  synthesis  of 
thyroid  hormones,  the  ingestion  of  di- 
etary goitrogens.  and  infectious 
agents. 

Data  from  the  Ten  State  Nutrition 
Survey  for  1968-1970  published  in 
1972  by  the  U.S.  DHEW  showed  that 
only  a  small  niunber  of  individuals  in 
the  population  showed  evidence  of 
Iodine  deficiency  (Ref.  14).  There  was 
no  correlation  l)etween  this  deficiency 
and  the  prevalance  of  goiter. 

d.  Conclusion,  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  there  Is  no 
rationale  for  the  inclusion  of  iodine  in 
OTC  drug  products  for  the  prevention 
or  treatment  of  iodine  deficiency. 

e.  Category  I  conditions  under  which 
iodine  is  generally  recognized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Federal  Reg- 
ister. 

None. 

f.  Category  II  conditions  under 
which  iodine  is  not  generally  recog- 
nized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  Iodine  drug  products  ef- 
fective 6  months  after  the  date  of  pub- 
lication of  the  final  monograph  in  the 
Federal  Register. 

The  Panel  concludes  that  there  is 
not  rationale  for  the  inclusion  of  cal- 
cium lodate  or  potassium  iodide  as  a 
source  of  elemental  Iodine  in  OTC 
drug  products  for  the  prevention  or 
treatment  of  iodine  deficiency.  Recent 
evidence  for  the  Increased  consump- 
tion of  iodine  taken  together  with  the 
decreased  incidence  of  goiter  in  en- 
demic  areas   indicate   that   adequate 
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amounts  are  available  to  the  general 
population.  Additionally,  the  excessive 
ingestion  of  iodine  is  not  without  risk, 
and  treatment  with  iodine  when  re- 
quired should  be  closely  supervised  by 
a  physician. 

g.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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5.  Iron.  The  Panel's  statement  on 
iron  Includes  the  following  ingredi- 
ents: Ferric  amr^onium  citrate;  ferric 
ammonium  phosphate;  ferric  citrate; 
ferric  phosphate;  ferric  pyrophos- 
phate; ferric  sulfate;  ferric  versenate; 
ferrochollnatc;  ferroglyclne  sulfate; 
ferrous  carbonate;  ferrous  citrate,  fer- 
rous fumarate;  ferrous  glutamate:  fer- 
rous gluconate;  ferrous  lactate;  ferrous 
succinate;  ferrous  sulfate,  dried;  and 
ferrous  tartrate. 

a.  Reference  form.  Dosages  recom- 
mended in  this  document  for  iron  are 
based  on  elemental  iron  (Fe.  molecular 
weight  55.8). 

b.  Description.  The  term  iron  used  in 
this  document  refers  to  elemental 
iron.  Iron  is  a  component  of  the  heme 
molectile  and.  as  such,  plays  a  vital 
role  In  biologic  processes  involving 
oxygen  and  electron  transport.  The 
total  body  iron  of  a  normal  adult  male 
Is  approximately  4  g.  Most  of  the  iron 
(2.5  g)  is  Incorporated  Into  the  hemo- 
globin of  red  blood  cells  and  a  signifi- 
cant protion  (1.0  g)  is  stored  in  the  re- 
ticuloendothelial system  (bone  marow. 
spleen,  liver).  The  remainder  is  found 
in  myoglobin  and  respiratory  enzymes 
(Ref.  1). 

Iron  stores  are  maintained  through 
a  balance  of  absorption  and  elimina- 
tion. Iron  absorbed  from  food  goes  to 
storage  sites  and  the  iron  released 
from  aging  red  cells  is  recycled.  In  the 
adult  male  and  postmenopausal 
female,  daily  obligatory  losses  of  iron 
are  balanced  by  iron  absorption  from 
food.  Each  day.  iron  in  the  amount  of 
0.5  to  1.0  mg  is  lost  from  the  body 
through  exfoliation  of  gastrointestinal 
and  dermal  cells,  biliary  secretions, 
sweat,  gastrointestinal  blood  loss,  and 
urinary  excretion  (Refs.  2.  3.  and  4). 
Women  of  chlldbearlng  age  lose  addi- 
tional Iron  through  menstrual  bleed- 
ing. 

Because  the  amount  lost  each  day  is 
so  limited,  absorption  plays  a  major 
role  in  regulating  iron  balance  (Ref. 
5). 

The  average  American  diet  contains 
6  mg  Iron  per  1.000  kllocalories  (kcal) 
providing  10  to  20  mg  daily  (Refs.  6 
through  9).  EK'en  though  the  availabil- 
ity of  iron  from  foods  is  highly  vari- 
able and  accurate  absorption  data  are 
difficult  to  obtain,  it  has  been  estimat- 
ed that  iron-replete  individuals  at>sorb 
5  to  10  percent  or  the  equivalent  of  0.5 
to  2.0  mg  Iron  from  food  each  day 
(Ref.  6).  Iron-depleted  Individuals 
absorb  two  to  three  times  more  (Refs. 
8  and  10). 


Iron  Is  principally  absorbed  In  the 
duodenum  and  upper  Jejunum 
through  a  complex,  poorly  tmderstood 
process.  The  amount  of  Iron  which  is 
absorbed  increases  with  the  dose,  but 
the  fraction  of  the  dose  which  is  ab- 
sort>ed  decreases.  Innumerable  factors 
affect  the  absorption  of  iron,  including 
the  food  source  and  the  status  of  the 
Iron  stores.  In  general,  iron  from  vege- 
tables Is  more  poorly  absorbed  than 
that  from  animals  (heme  Iron)  and  in- 
dividuals with  low  stores  absorb  a 
greater  amount  of  iron  than  those 
who  are  iron  replete.  Accelerated 
erythropolesls  also  enhances  Iron  ab- 
sorption, even  in  the  atjsence  of  de- 
pleted iron  stores  (Ref.  11). 

Ascorbic  acid  increases  the  absorp- 
tion of  food  Iron  by  reducing  ferric 
iron  to  the  more  soluble  ferrous  state 
and  through  formation  of  a  soluble 
iron-ascorbate  chelate.  Doses  greater 
than  200  mg  may  increase  the  absorp- 
tion of  Iron  salts  by  25  to  50  percent 
(Ref.  12).  However.  In  view  of  the  fact 
that  recommended  Category  I  iron 
doses  without  vitamin  C  will  adequate- 
ly prevent  iron  deficiency,  there  is  no 
rationale  for  adding  large  amoimts  of 
vitamin  C  to  approved  iron  prepara- 
tions. Small  doses  of  vitamin  C  do  not 
significantly  Increase  Iron  absorption. 

There  are  various  degrees  of  iron  un- 
dernutrition. Initially,  tissue  Iron 
stores  are  partially  or  totally  depleted. 
Thereafter,  serum  Iron  is  diminished 
and  red  cell  production  is  impaired. 
Eventually,  severe  iron  deficiency  re- 
sults in  an  anemia  characterized  by 
small  red  blood  cells  deficient  to  he- 
moglobto. 

The  prevalence  of  iron  deficiency  is 
difficult  to  extrapolate  from  the  medi- 
cal literature  because  most  of  the  data 
is  based  only  on  the  presence  of  overt 
animia.  Also,  because  Iron  deficiency 
without  anemia  Is  more  dificult  to  es- 
tablish, it  is  frequently  overlooked  in 
epidemiologic  studies.  Therefore,  the 
propensity  of  any  given  population  for 
ircKi  deficiency  is  best  assessed  on  the 
basis  of  what  is  known  about  iron  bal- 
ance. 

(1)  Menstruating  females.  In  this 
group,  menstrual  losses  must  be  added 
to  the  basal  iron  losses.  Several  Inves- 
tigators have  established  that  the 
average  menstrual  blood  loss  is  ap- 
proximately 40  ml  or  the  equivalent  of 
0.7  mg  Iron  dally  (Refs.  10  and  13). 
The  90th  percentile  for  menstrual  Iron 
loss  has  been  estimated  to  be  1.35  mg 
daily  and  the  95th  percentile,  has  been 
estimated  to  be  1.75  mg  daily  (Ref.  9). 
If  basal  iron  losses  (0.5  to  1.0  mg)  are 
added  to  these  fijgures.  this  population 
would  have  to  absorb  a  total  of  1.2  to 
2.75  mg  iron  dally  to  maintain  ade- 
quate body  Iron  stores.  A  dietary 
totake  of  2,500  calories  would  provide 
a  sufficient  amount  of  iron  for  most 
women  (10  percent  absorption  of  15 
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mg  dietary  Iron,  providing  1.5  mg  ab- 
sorbed Iron).  Beaton  et  aL  (Ref.  7) 
have   demonstrated   that   a   dally   di- 
etary Iron  intake  of  11  to  12  mg  or 
more    prevented    iron    deficiency,    as 
judged  by  serum  Iron,  total  Iron  btod- 
tag  capacity,  and  b-on  saturation.  How- 
ever, it  is  apparent  that  iron  balance 
to  these  individuals  Is  at  best  precar- 
ious, as  demonstrated  by  the  studies  of 
Scott  and  Pritchard  (Ref.  14)  which 
showed  the  absence  of  Iron  stores  to 
the  bone  marrow  to  24  percent  of  col- 
lege women.  Another  42  percent  had 
greatly  diminished  Iron  stores.  The  to- 
cldence  of  Iron  deficiency  anemia  may 
be  as  high  as  10  percent  to  this  popu- 
lation (Refs.  8.  10.  and  15).  In  view  of 
the  high  prevalence  of  Iron  deficiency 
to  this  population,  the  variable  absorp- 
tion of  iron  from  food,  the  borderltoe 
caloric  totake  to  this  group,  and  the 
possibility  of  excessive  Iron  loss  sec- 
ondary to  unrecognized  menorrhagla, 
It  seems  reasonable  to  provide  10  to  30 
mg  of  exogenous  (extradletary)  Iron 
dally  (1  to  3  mg  absorbed)  for  women 
of  child-bearing  age  to  supplement  the 
dietary     totake     and     preserve     iron 
stores.  This  Is  a  liberal  figure  because 
it  does  not  take  toto  account  any  to- 
creased   iron   absorption   which   may 
result  from  negative  Iron  balance. 

(2)  lAictating  females.  An  additional 
0.5  to  1.0  mg  iron  Is  lost  dally  through 
lactation,  an  amount  approximately 
equivalent  to  daily  menstrual  losses 
(Refs.  9  ai.d  16).  Because  lactattog 
women  are  usually  amenorrheic.  iron 
requirements  for  this  group  are  ap- 
proximately the  same  as  those  for 
menstruating  females.  Therefore.  10 
to  30  mg  of  exogenous  (extradletary) 
iron  should  be  available  to  this  popu- 
lation as  well. 

(3)  Pregnant  females.  In  pregnancy, 
Iron  requirements  are  greatly  In- 
creased because  Iron  is  transferred  to 
the  growmg  fetus  and  placenta  during 
the  latter  half  of  pregnancy.  Also, 
blood  loss  at  delivery  and  the  expan- 
sion of  blood  volume  that  occurs 
during  pregnajicy  contribute  to  in- 
creased iron  requirements.  When  the 
Ifon  savtogs  from  9  or  more  months  of 
amenorrhea  are  taken  toto  considera- 
tion, the  net  tocrease  to  Iron  require- 
ment will  average  500  mg  for  the 
entire  time  period  (Ref.  8).  The  result- 
ing, deficit  is  highly  variable  and  may 
range  from  0  to  750  mg  iron  (Ref.  8). 
The  estimated  daily  requirements  for 
absorbed  iron  range  from  2  to  5  mg 
(mean  3.5  mg)  (Refs.  6.  7.  and  17). 
Even  through  iron  absorption  is  to- 
creased  to  pregnancy  (30  percent 
during  the  second  trimester,  40  per- 
cent during  the  third  trimester),  it  is 
imlikely  that  dietary  sources  of  iron 
will  be  sufficient  for  this  population. 
This  toadequacy  is  further  supported 
by  the  apparent  decreased  caloric  and 
iron  totake  of  pregant  women  as  com- 
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pared  to  their  nonpregnant  coimter- 
parts  (Refs.  9,  18.  and  19).  The  tod- 
dence  of  Iron  deficiency  anemia  to  this 
population  varies  frcan  10  to  20  per- 
cent, to  communities  with  adequate 
levels  of  nutrition,  to  50  percent  to 
areas  of  poor  diets  (Refs.  6  and  17). 
Iron  depletion  without  anemia  may  be 
much  more  common  (Ref.  8).  Chan- 
arto  and  Rothman  (Ref.  20)  demon- 
strated that  a  dally  dose  of  30  mg  Iran 
was  sufficient  to  maintato  hemoglobto 
levels  throughout   pregnancy,   as   did 
Iyengar  and  Apte  (Ref.  21).  In  con- 
trast, DeLeeuw,  Lowenstein,  and  Hsieh 
(Ref.  22)  found  that  39  mg  fa-on  was  ta- 
sufflclent  to  achieve  an  optimal  hemo- 
globto   mass    and    to    maintato    iron 
stores  to  50  percent  of  their  subjects. 
A  daily  dose  of  78  mg  was  effective.  On 
the  basis  of  the  high  prevalence  of 
Iron  deficiency  to  this  group  of  todl- 
viduals,    iron    tialance    studies,    and 
therapeutic   trials,   the  Panel   recom- 
mends a  dally  dose  of  30  to  60  nag  Iron 
be  made  available  to  this  population  to 
matotato  Iron  stores  and  prevent  Iron 
deficiency. 

(4)  Infants  and  chiidm  (6  months 
to  5  years  of  age).  Iron  nutriture  to  to- 
fancy  is  at  best  marginal,  and  Iron  de- 
ficiency is  the  most  prevalent  nutri- 
tional deficiency  to  Infants.  This  is  a 
consequence  of  the  tocreased  iron  re- 
quirements arising  from  growth,  a  tri- 
pling of  the  blood  volume  during  this 
period,  and  the  Idw  Iron  content  of  the 
diet.  Himian  milk  and  cow's  milk  con- 
tain very  little  iron.  Iron  to  egg  yolk 
and  iron  from  iron  pyrophosphate  to 
fortified  cereals  are  inadequately 
available  (Refs.  23  and  24). 

The  prevalence  of  iron  deficiency 
anemia  to  the  6  months  to  5  year  age 
group  is  high  to  all  areas  of  the  U^S. 
and  varies  with  the  socioeconomic 
status  and  age  of  the  population  stud- 
led  (Refs.  24  through  28).  Preliminary 
results  of  the  Hanes  survey  show  an 
overall  prevalence  of  anemia  (hemo- 
globto less  than  11  g  percent)  to  t)e  6.4 
percent  (range  of  5.07  to  17.62  per- 
cent) to  the  1-  to  5-year  age  group 
(Ref.  29).  Anemia  was  more  prevalent 
to  Blacks  and  to  children  from  families 
earning  tocomes  below  the  poverty 
leveL  The  high  prevalence  (13  to  22 
percent)  of  an  Iron  saturation  todex 
below  15  percent  and  the  ftoding  that 
dietary  totakes  were  below  the  stand- 
ard to  95  percent  of  this  population 
suggest  that  the  anemia  uiay  arise 
from  Iron  deficiency.  When  the  data 
are  broken  down  by  age.  It  Is  apparent 
that  iron  deficiency  is  much  more 
prevalent  to  the  first  years  of  life. 
Owen,  Lubin,  and  Garry  (Ref.  25)  sur- 
veyed a  cross-sectional  sample  of  chil- 
dren 1  to  6  years  of  age  and  found  the 
overall  incidence  of  anemia  (hemoglo- 
bto less  than  10  g  percent)  to  be  5  per- 
cent. However,  39  and  45  percent  of  a 
group  of  children.  12  to  23  months  of 
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age,  from  upper  middle  and  lower 
middle  class  families,  respectively,  had 
transferrin  saturations  of  less  than  15 
percent.  Several  studies  of  economical- 
ly deprived  children  indicate  that  the 
Incidence  of  anemia  Is  very  high  (59  to 
68  percent)  (Ref.  26).  Although  the 
prevalence  of  anemia  Is  lower  In  chil- 
dren 3  to  S  years  of  age.  it  Is  also  a  sig- 
nificant problem.  Incidences  ranging 
from  2.8  percent  to  12  percent  have 
been  reported  (Refs.  24  and  29). 

Iron  requirements  for  infants  have 
been  estimated  by  two  methods.  The 
first  is  based  upon  calculations  of  the 
net  total  body  iron  which  must  be  re- 
alized during  the  first  year  of  life.  The 
second  method  is  based  on  the  daily 
intake  of  iron  which  produces  the 
highest  hemoglobin  levels.  The  Com- 
mittee on  Nutrition  of  the  American 
Academy  of  Pediatrics  based  its  rec- 
ommended iron  Intake  of  1  mg/kg 
daily,  to  a  maximum  of  15  mg  dally 
per  infant,  on  the  results  of  the  second 
method  (Ref.  23). 

In  view  of  the  occurrence  of  iron  de- 
ficiency In  this  population  and  the 
sporadic  use  of  iron-fortified  foods, 
the  Panel  recommends  that  an  Iron 
preparation  containing  a  dally  do«e  of 
10  to  15  mg  be  made  available  for  use 
in  children  6  months  to  5  years  of  age. 

c.  Sajety.  Because  iron  absorption  is 
limited  by  a  protective  mucosal  block, 
chronic  Intoxication  from  amounts 
found  in  food  or  medicines  is  not 
likely  to  occxu  In  normal  individuals.  A 
primary  consideration  in  making  me- 
dicinal iron  available  in  an  OTC  prepa- 
ration is  whether  prolonged  or  exces- 
sive iron  intake  will  result  in  iron  over- 
load. Disorders  of  iron  load  appear  to 
be  rare  (Ref.  30)  and  are  characterized 
by  an  accumulation  of  iron  in  the  reti- 
culoendothelial system  or  in  the  pa- 
renchymal cells  of  various  organs.  Al- 
though there  is  some  debate  with 
regard  to  terminology,  most  authori- 
ties used  the  term  "hemosiderosis"  to 
describe  the  presence  of  iron  accumu- 
lation without  tissue  damage  and  "he- 
mochromtosis"  to  describe  fibrosis  and 
organ  damage  resulting  from  excessive 
iron  deposition  (Refs.  30.  31.  and  32). 

Primary  or  Idiopathic  hemochroma- 
tosis is  thought  by  most  authorities  to 
be  a  disease  characterized  by  an  exces- 
sive absorption  of  dietary  iron  caused 
by  an  inherited  Inborn  error  of  metab- 
olism. When  definite  causative  factors 
for  iron  overlaod  can  be  identified,  the 
term  "secondary  hemosiderosis"  or 
"hemochromatosis"  is  used.  The  latter 
can  be  caused  by  the  prolonged  inges- 
tion of  excessive  iron  or  by  conditions 
which  Increase  the  absorption  of  iron. 
Alcoholics  with  cirrhosis  may  have  a 
secondary  hemosiderosis.  The  high 
Iron  content  of  some  alcoholic  bever- 
ages and  the  increased  iron  absorption 
associated  with  alcoholic  liver  disease 
contribute  to  the   Iron  overload  ob- 
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served  in  these  Individuals  (Ref.  31 
and  32).  Iron  overload  is  also  associat- 
ed with  porta-caval  shunts,  chronic 
pancreatitis,  and  a  variety  of  hemato- 
logical disorders  characterized  by  an 
increased  and/or  ineffective  erythro- 
poiesis  (Refs.  31  tuid  32).  Repeated 
transfusions  and,  very  rarely,  the  pro- 
longed or  excessive  intake  of  medicinal 
Iron  may  be  associated  with  hemosi- 
derosis or  hemochromatosis  (Refs.  31 
and  33  through  37). 

Acute  Iron  intoxication  resulting 
from  the  accidental  Ingestion  of  large 
amounts  of  iron  by  children  between 
the  ages  of  2  to  4  years  appears  to  be  a 
greater  health  problem  than  does 
chronic  iron  intoxication.  In  the  U.8., 
Iron  and  vitamins  are  the  fourth  most 
frequently  ingested  toxic  substances  in 
children  under  the  age  of  five  (Ref. 
38).  It  has  been  estimated  that  one 
child  dies  each  month  from  an  over- 
dose of  elemental  iron  (Ref.  39).  A  32- 
month  survey  or  iron  intoxication  re- 
ports received  by  the  National  Clear- 
ing House  for  Poison  Control  Centers 
revealed  that  74  percent  of  all  iron  in- 
toxications (xxurred  in  the  1-  to  2- 
year-old  age  group.  Only  8  percent  oc- 
curred in  the  population  greater  than 
%  years  of  age  (Ref.  40). 

The  ingestion  of  large  doses  over- 
whelms the  mucosal  block  which  nor- 
mally exists  for  iron.  Initially,  symp- 
toms can  be  related  to  the  direct  cor- 
rosive action  of  large  doses  of  iron  on 
the  gastrointestinal  tract  (vomiting, 
diarrhea,  melena,  dehydration).  The 
severe  shock,  which  may  or  may  not 
follow,  may  be  due  to  elevated  serimi 
levels  of  ferritin  or  free  iron.  Metabol- 
ic acidosis  and  central  nervous  system 
depression  are  frequently  observed  in 
severe  cases  (Ref.  41  and  42). 

All  Iron  products  are  potentially 
toxic.  Reduced  (elemental)  iron  is  said 
to  have  a  safety  margin  100-fold  great- 
er than  iron  salts  (Ref.  41).  However, 
in  micronlzed  form,  it  is  absorbed  as 
well  as  the  ferrous  salts  and  should  be 
considered  potentially  toxic. 

The  ingestion  of  more  than  150  mg/ 
kg  Is  considered  serious  by  some  (Ref. 
41).  The  estimated  "average"  lethal 
dose  for  children  is  200  to  250  mg/kg 
Iron.  This  amount  would  approximate 
2  to  4  g  elemental  iron  in  the  6  months 
to  5- year -old  age  group  (Ref.  43). 

Oral  iron  In  a  total  daily  dose  of  200 
mg  may  cause  nausea,  abdominal 
cramping,  constipation,  and  diarrhea 
in  5  to  15  percent  of  patients.  Several 
controlled  trials  reviewed  by  Pair- 
banks.  Fahey.  and  Beutler  (Ref.  44) 
have  demonstrated  that  there  is  no 
significant  difference  in  the  incidence 
of  gastrointestinal  Intolerance  caused 
by  various  iron  salts  when  adminis- 
tered in  bioequivalent  doses.  Such  side 
effects  are  uncommon  if  the  total 
daily  dose  is  100  mg  or  less. 


d.  Effectivejiets.  Any  iron  prepara- 
tion which  is  absorbed  80  percent  as 
well  as  a  ferrous  sulfate  solution  by 
the  method  of  Brise  and  Hallberg 
(Ref.  45)  Is  considered  effective. 

Solutions  of  some  ferrous  salts  are 
well-absorbed,  as  demonstrated  by  the 
studies  of  Brise  and  Hallberg  (Ref.  46). 
It  will  be  assumed  that  nonenterlc 
coated  tablets  of  the  same  salts  will 
also  be  well  absorbed  if  they  pass  the 
dissolution  test  described  below.  Disso- 
lution tests  may  not  correlate  well 
with  bioavailability.  However,  the 
practical  limitations  of  all  methods 
currently  available  to  study  iron  ab- 
sorption in  a  rigorous,  meaningful  way 
do  not  warrant  that  such  tests  be  re- 
quired for  preparations  for  which 
there  is  reasonable  evidence  of  effec- 
tiveness. 

Absorption  studies  will  be  required 
for  enteric-coated  and  sustained-re- 
lease preparations  of  Category  I  iron 
salts,  as  well  as  for  any  product  con- 
taining iron  salts  or  combinations  not 
listed  in  Category  I  or  II  (See  Part  IV. 
paragraph  A.5.h.  below— Category  III 
conditions.)  A  dissolution  test  will  be 
sufficient  if  it  can  be  demonstrated 
that  results  correlate  with  absortm- 
bility  as  measured  by  the  method  of 
Brise  and  Hallberg  (Ref.  45)  or  any 
comparable  test. 

A  rise  in  hemoglobin  in  response  16 
iron  therapy  in  individuals  with  well- 
defined  iron  deficiency  anemia  has 
been  used  to  document  the  effective- 
ness of  a  variety  of  iron  products. 
However,  because  the  doses  recom- 
mended for  OTC  use  are  Inadequate  to 
treat  Iron  deficiency  anemia,  this 
method  would  be  liuippropriate  to  doc- 
ument effectiveness  in  this  group  of 
products. 

Dissolution  Test  Since  iron  is  most 
efficiently  aljsorbed  in  the  duodenum 
and  Jejunum,  in  vitro  studies  of  the 
dissolution  rate  of  all  products  should 
show  a  release  of  a  significant  percent- 
age (80  percent)  of  their  elemental 
iron  content  after  120  minutes  in 
actiud  or  simulated  digestive  fluids  (60 
minutes  in  gastric  fluid  and  60  min- 
utes in  intestinal  fluid).  The  method 
described  by  Mlddleton.  Nagy,  and 
Morrison,  or  a  comparable  meth(Kl. 
should  be  used  (Refs.  44  and  47). 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  iron,  in  the 
dosages  and  forms  identified  under 
Category  I  conditions  below,  is  safe 
and  effective  for  the  prevention  of 
iron  deficiency  when  the  need  for  such 
therapy  has  been  determined  by  a 
physician. 

f.  Category  I  conditions  under  which 
iron  is  oeneraUw  recognized  as  saje 
and  eSStctivt  and  is  rxot  misbranded. 


The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Fkderal  Rbc- 

ISTZR. 

Acceptable  sources  of  iron  are  fer- 
roglycine  sulfate;  ferrous  Iswjtate;  fer- 
rous fumarate;  ferrous  glutamate;  fer- 
rous gluconate;  ferrous  succinate;  and 
ferrous  sulfate,  dried.  E>06age  must  be 
based  on  elepiental,  iron  (Fe,  molecular 
weight  55.8).  The  Iron  content  of  a 
product  must  be  labeled  in  terms  of 
elemental  Iron. 

(1)  Dosage— For  pret>ention  of  defi- 
ciency. For  menstruating  and  lactating 
women,  the  oral  dosage  is  10  to  30  mg 
dally.  For  pregnant  women,  the  oral 
dosage  is  30  to  60  mg  daily.  For  chil- 
dren 6  months  to  under  5  years  of  age, 
the  oral  dosage  is  10  to  15  mg  daily. 
For  infants  under  6  months  of  age,  the 
Panel  recommends  the  advice  and  su- 
pervision of  a  physician.  For  combina- 
tion products  other  than  for  use  in 
pregnancy,  the  oral  dosage  for  adults 
and  children  5  years  of  age  and  older 
is  10  to  20  mg  daily. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

(i)  truncation— For  prevention  of  de- 
ficiency. "For  use  in  the  prevention  of 
Iron  deficiency  when  the  need  for  such 
therapy  has  been  determined  by  a 
physician." 

(ii)  Warning.  'CautUm:  The  treat- 
ment of  any  anemic  condition  should 
be  under  the  advice  and  supervision  of 
a  physician." 

g.  Category  tl  conditions  under 
which  certain  iron  compounds  are  not 
generally  recognized  as  safe  and  effec- 
tive or  are  misbranded.  The  Panel  rec- 
ommends that  the  Category  II  condi- 
tions be  eliminated  from  OTC  iron 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

The  OTC  dnig  use  of  certain  iron 
salts,  complexes,  and  combinations  or 
use  in  certain  target  groups  listed 
below  is  unsupported'  by  scientific 
data,  and  in  some  instances,  by  sound 
theoretical  reasoning. 

(1)  The  following  iron  salt»  or  com- 
plexes are  poorly  soluble  and  absorbed 
when  compared  to  the  well-absorbed 
standard,  ferrous  sulfate  (Ref.  46): 

(i)  Ferric  versenate. 

(11)  Ferric  citrate. 

(Hi)  Perrocholinate. 

(fv)  Ferric  sulfate. 

(v)  Ferric  ammonium  citrate. 

(2)  Iron  In  combination  with  any  of 
the  following:  Magnesium  trisilicate. 
cobalt,  copper,  cyanocobalamin.  intrin- 
sic factor,  liver  stomach  concentrate, 
molybdenum. 

A  number  of  substances  have  been 
combined  with  iron  salts  for  the  pur- 
poses of  increasing  absorption,  min- 
mizii^  gastrointestinal  intolerance. 
potentiating  erythropoietic  activity,  or 
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preventing  oxidation.  Some  of  these 
are  discussed  briefly  as  follows: 

(1)  Magnesium  trisilicate  retards 
iron  absorption,  presumably  by  ab- 
sorption of  iron  to  the  insoluble  parti- 
cles in  the  antacid  preparation  (Ref. 
48).  (11)  Cobalt  (Ref.  49)  Large  doees 
(60  to  150  mg)  of  cobaltous  chloride 
have  a  nonspecific  erythropoietic 
effect  in  various  types  of  anemia  urwe- 
sponsive  to  other  hematinics.  There  is 
no  evidence  that  cobalt  iron  combina- 
tions produce  a  more  rapid  hematolog- 
ic response  than  iron  alone  in  iron-de- 
ficient patients.  Further,  the  adminis- 
tration of  these  doses  for  prolonged 
periods  of  time  is  associated  with  an- 
orexia, nausea,  vomiting,  and.  less  fre- 
quently, with  more  severe  problems 
such  as  rash,  flushing,  tinnitus,  deaf- 
ness, and  thyroid  hyperplasia.  Smaller 
doses  have  negligible  erythropoietic 
effects  (Refs.  44  and  49). 

(Hi)  Miscellaneous  hematinics 
(.copper,  cyanocob€Uamin,  intrinsic 
factor,  liver  stom4ich  concentrate,  and 
molybdenum).  Although  all  of  these 
substances  may  play  a  role  in  erythro- 
poiesis  under  certain  circumstances,  it 
has  not  been  (iemonstrated  that  any 
of  them  will  increase  the  hematologic 
response  to  iron  (Ref.  44). 

(iv)  Surface  .active  agents,  Polysor- 
bate  20  (400  mg).  dioctyl  sodium  sulfo- 
succinate  (150  mg),  sodium  laurel  sul- 
fate (200  mg).  chollc  acid  (146  mg). 
and  dehydrocholic  acid  (37  mg)  do  not 
significantly  increase  the  absorption 
of  iron  (Ref.  50). 

(3)  Adult  males  and  postmenopausal 
females.  In  this  population,  sufficient 
body  stores  of  iron  are  theoretically 
maintained  because  daily  obUgatory 
losses  of  iron  are  balanced  by  Iron  ab- 
sorption from  food.  Thus,  unless  there 
are  unusual  sources  of  iron  loss  (e.g.. 
excessive  gastrointestinal  blood  loss), 
dietary  iron  is  generally  sufficient  to 
maintain  iron  nutrition  in  this  popula- 
tion. 

Recent  nutritional  surveys  have 
raised  the  poariblility  of  iron  deficien- 
cy in  the  adult  male  population.  Al- 
though the  mean  dietary  intake  for  all 
adult  males,  aged  18  to  44,  was  above 
10  mg,  41  percent  of  Blacks  and  15 
percent  of  Whites  in  the  low-income 
group  had  intakes  below  the  standard 
(10  mg).  Twenty-five  percent  of  Blacks 
and  15  percent  of  Whites  with  incomes 
above  poverty  level  also  had  intakes 
below  the  standard  (Ref.  51).  Al- 
though 6.15  percent  of  males  in  the 
low-income  group  and  3.S  percent  of 
males  with  incomes  above  poverty 
level  had  hemoglobin  levels  below  14 
g/100  ml  (Ref.  62),  less  than  2  percent 
had  evidence  of  iron  deficiency  as 
measured  by  the  iron  saturation  index 
(less  than  15  percent)  (Ref.  53).  The 
Ten  SUte  Nutriticm  Survey  did  not 
measure  dietary  intakes  in  the  popula- 
tion studied,  but  noted  an  unexpected- 
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ly  high  incidence  of  "low"  <le8s  than 
14  g/100  ml)  serum  hemoglobins  in 
this  population.  In  the  low-income- 
raUo  SUtes.  about  20  percent  of 
Whites.  40  percent  of  Blacks,  and  IS 
percent  of  Spanish  American  adult 
males  between  17  and  59  years  of  age 
had  low  serum  hemoglobins.  In  the 
high-income-ratio  States,  about  11  per- 
cent of  Whites.  30  percent  of  Blacks, 
and  20  percent  of  Spanish  Americans 
had  low  hemoglobin  levels  (Ref.  54). 
When  FAO/WHO  criteria  ton  low 
senmi  hemoglobin  (less  than  13  g/100 
ml)  are  applied  to  these  data,  the  Inci- 
dence is  reduced  by  approximately 
one-half.  There  was  no  correlation  be- 
tween the  serum  hemoglobin  and 
serum  iron  or  transferrin  saturation  in 
this  group  of  males  (Ref.  55).  Al- 
though a  high  incidence  of  "deficient" 
transferrin  saturaton  was  noted,  the 
standard  used  (less  than  20  percent) 
was  much  higher  than  the  \-alue  gen- 
erally accepted  as  indicative  of  iron  de- 
ficiency (less  than  15  of  16  percent) 
(Refa  16  and  56).  In  view  of  insuffi- 
cient evidence  for  iron  deficiency  in 
this  population,  there  is  no  recommen- 
dation for  an  OTC  iron  preparation 
for  this  group. 

h.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  (Category  III  conditions  to 
Category  I  except  as  specifically  noted 
below  for  certain  target  populations. 

(1)  The  following  are  questionable 
sources  of  elemental  iron  for  OTC  vi- 
tamin and  mineral  drug  products  be- 
cause of  insufficient  data  demonstrat- 
ing effectiveness.  If  it  can  be  shown  by 
the  method  of  Brise  and  HaUberg 
(Ref.  45)  that  these  sources  are  ab- 
sorbed at  least  80  percent  as  well  as 
the  reference  standard  fftrous  sulfate. 
dried,  any  of  these  iron  preparations 
would  then  be  acceptable  as  a  source 
of  elemental  iron. 

(1)  Ferrous  citrate. 

(11)  Ferric  anunonium  phosphate, 
(ill)  Ferric  phosphate, 
(iv)  Ferric  pyrophosphate. 
(vrPerrous  tartrate. 
(vl)  Ferrous  carbonate. 

(2)  Category  I  salts  of  iron  in  combi- 
nation with  therapeutic  laxative  doses 
of  dioctyl  sodium  sulfosuccinate.  Dioc- 
tyl sodium  sulfosuccinate  in  combina- 
tion with  iron  must  be  tested  in  place- 
bo-controlled, double-blind  studies  to 
show  that  it  improves  the  tolerance  of 
the  vitamin/mineral  preparation  with- 
out impairing  its  effectiveness. 

(3)  All  category  I  products  for  men 
and  women  over  60  years  of  age  in  oral 
doses  of  10  to  20  mg  dally.  The  evi- 
dence for  iron  deficiency  in  a  substan- 
tial portion  of  the  geriatric^  population 
Is  equivocal. 
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Several  U.S.  nutritional  surveys  Indi- 
cate that  dietary  Iron  intake  may  be 
lower  than  10  mg  In  a  significant  por- 
tion of  the  population  over  the  age  of 
59  (Refs.  18.  19.  and  57).  This  Is  pre- 
sumably due  to  the  reduced  caloric 
intake  in  this  group  (Refs.  9  and  58). 
In  the  Ten  State  Survey,  approximate- 
ly 60  to  70  percent  of  females  over  60 
years  of  age  and  37  to  45  percent  of 
males  over  60  years  of  age  had  iron  in- 
takes of  less  than  10  mg  (Ref.  59). 
These  findings  were  generally  consist- 
ent with  other  nutritional  surveys 
(Refs.  18  and  57). 

In  the  same  population,  approxi- 
mately 20  percent  of  males  and  6  per- 
cent of  females  had  "low"  serum  he- 
moglobin levels  (less  than  14  g/100  ml 
for  males  and  less  than  12  g/100  ml 
for  females)  (Ref.  60).  The  transferrin 
saturation  indices  for  persons  with 
"low"  hemoglobin  levels  cannot  be  de- 
termined from  the  Ten  State  Nutri- 
tion data.  However.  50  percent  of 
those  individuals  with  "deficient"  he- 
moglobin levels  (less  than  10  g/100  ml 
for  females  and  less  than  12  g/100  ml 
for  males)  had  deficient  transferrin 
saturations  (less  than  15  percent  for 
females  and  less  than  20  percent  for 
males).  The  prevalance  of  "deficient" 
hemoglobin  levels  was  generally  much 
lower  (0  to  5  percent)  in  this  popula- 
tion (Ref.  60).  There  was  also  evidence 
for  iron  deficiency.  I.e..  deficient  trans- 
ferrin saturations,  in  approximately  5 
percent  of  women  and  15  percent  of 
men  who  had  "adequate"  senmi  hemo- 
globin concentrations  (Ref.  61).  The 
findings  of  the  Ten  State  Survey  sug- 
gest that  the  unsatisfactory  hemoglo- 
bin levels  are  related  to  Inadequate  di- 
etary iron  Intake,  but  they  are  not 
conclusive. 

The  presence  of  Iron  deficiency  In 
the  geriatric  population  is  also  sup- 
ported by  a  British  study  of  475  people 
over  the  age  of  65  living  at  home, 
which  found  the  prevalence  of  iron  de- 
ficiency with  and  without  anemia  to 
be  19  percent  for  women  and  15  per- 
cent for  men.  In  the  population  stud- 
led,  there  was  a  significant  association 
between  Iron  deficiency  and  the  pres- 
ence of  gastrointestinal  lesions  capable 
of  causing  blood  loss  or  a  history  of 
chronic  salicylate  ingestion  (Ref.  62). 

The  results  of  the  Ten  SUte  Nutri- 
tional Survey  were  not  confirmed  by 
the  preliminary  Hanes  report  which 
found  the  overall  prevalance  of  "low" 
serum  hemoglobins  in  this  population 
to  be  8.82  percent.  The  overall  preva- 
lence of  low  transferrin  saturation  was 
2.76  percent.  Furthermore,  although 
Blacks  aged  60  years  and  over  had  the 
highest  prevalance  of  low  hemoglobins 
for  any  age  group  regardless  of  income 
level  (23  to  30  percent),  only  0.8  per- 
cent had  low  values  for  percent  trans- 
ferrin saturation.  Thus,  there  was  no 
Indication   that   the  low   hemoglobin 
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levels  observed  were  primarily  related 
to  iron  deficiency  (Ref.  63). 

On  the  basis  of  suggestive  evidence 
for  iron  in  this  population,  a  prepara- 
tion containing  10  to  20  mg  iron  may 
be  marketed.  A  prevalence  of  10  per- 
cent iron  deficiency,  defined  as  a  per- 
cent transferrin  saturation  of  less 
than  15  percent,  must  be  demonstrat- 
ed in  this  population  within  5  years. 

(4)  No  claims  for  Improved  gastroin- 
testinal tolerance  will  t>e  permitted 
until  substantiated,  using  a  double- 
blind,  crossover  study  which  compares 
bloequivalent  doses  of  the  Iron  prepa- 
ration in  question  with  a  Category  I 
iron  preparation.  The  doses  studied 
must  be  comparable  to  those  recom- 
mended in  this  document  for  Category 
I  Iron  preparation. 

(5)  All  Category  I  products  In  doses 
of  10  to  20  mg  for  adolescent  males 
(aged  12  to  17  years).  The  estimated 
iron  requirements  for  adolescent 
males  is  1  to  2  mg  based  upon  a  basal 
loss  of  0.8  mg  dally  and  a  0.6  mg  dally 
requirement  for  growth  and  expansion 
of  blood  volume.  Until  recently,  there 
have  been  few  studies  of  iron  nutrition 
In  this  group.  The  Ten  State  Nutrition 
Survey  found  that  16.8  percent  of 
Whites.  30.6  percent  of  Blacks,  and 
14.3  percent  of  Spanish  American 
Boys  between  the  ages  of  13  and  16 
surveyed  In  the  low-income-ratio 
States  had  serum  hemoglobins  of  less 
than  12  gram  percent  (Ref.  64).  The 
corresponding  figures  for  boys  sur- 
veyed in  the  high-lncome-ratio  States 
were  9.5  percent.  25.2  percent,  and  21.9 
percent  (Ref.  65).  There  was  a  positive 
correlation  between  serum  hemoglobin 
and  transferrin  saturation  in  this  pop- 
ulation.  However,  the  standard  for  de- 
ficient transferrin  saturation  was 
higher  than  that  generally  accepted  as 
indicative  of  iron  deficiency.  Prelimi- 
nary results  of  the  Hanes  siirvey  show 
that  the  mean  dietary  iron  Intake  for 
this  population  is  70  percent  below  the 
standard  (18  mg  daily)  (Ref.  66).  The 
prevalence  of  anemia  for  boys  (7.9  per- 
cent) was  much  higher  than  for  girls 
of  the  same  age  (1.9)  percent,  an  unex- 
pected finding  which  agrees  with 
those  of  the  Ten  State  Nutrition 
Survey  (Ref.  67).  Also,  the  percentage 
of  low  hemoglobin  values  were  four  to 
six  times  higher  in  Blacks  than  in 
Whites  regardless  of  income  (Ref.  68). 
Using  the  same  standards  as  the  Ten 
State  Nutrition  Survey,  7.66  percent 
had  a  "low"  transferrin  saturation.  i.e.. 
less  than  20  percent.  Although  more 
studies  are  needed,  preliminary  data 
suggest  that  iron  balance  in  adolescent 
males  may  be  precarious.  On  this 
basis,  an  OTC  iron  preparation  con- 
taining 10  to  20  mg  to  prevent  iron  de- 
ficiency is  placed  in  Category  III  for  5 
years.  Iron  nutrition  studies  which 
show  that  a  high  prevalence  of  anemia 
correlates  with  an  iron  saturation  of 


less  than  15  percent  or  studies  which 
demonstrate  a  10  percent  prevalence 
of  iron  deficiency  with  or  without 
anemia  in  accordance  with  FAO/WHO 
standards  will  be  sufficient  to  move 
this  preparation  to  Category  L  i 
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6.  Magnetium.  The  Panel's  state- 
ment on  magnesium  includes  the  fol- 
lowing ingredients:  Magnesiimi  car- 
bonate, magnesium  chloride,  magne- 
siimi gluconate,  oiagneslum  hydroxide, 
magnesium  oxide,  magnesium  silicate. 
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magnesium   sulfate,    and    magnesium 
trisilicate. 

a.  Deicription.  Elemental  magne- 
sium as  found  in  the  above  magnesium 
preparations  will  be  referred  to  as 
magnesium  in  this  document.  Magne- 
sium is  the  foiulh  most  plentiful 
cation  in  the  body.  The  body  contains 
20  to  28  g  or  approximately  2,000  meq 
magnesium.  55  percent  of  which  is 
present  in  bone  combined  with  cal- 
cium and  phosphonis  and  27  percent 
in  muscle.  The  remainder  (18  percent) 
is  distributed  elsewhere  in  nonmuscu- 
lar  soft  tissues  and  body  fluids.  In 
plasma,  55  percent  exists  as  free  mag- 
nesium. The  remainder  is  complexed 
(13  percent)  and  protein  bound  (32 
percent)  (Refs.  1  and  2). 

b.  Sa/ety.  Since  the  Iddney  is  capable 
of  excreting  40  to  60  meq  magnesium 
daily,  hypermagnesemia  rarely  occurs 
except  in  persons  with  renal  failure 
(Ref.  2).  Central  nervous  system  de- 
pression, anesthesia,  and  flaccid  pa- 
ralysis may  occur  when  serum  levels 
exceeds  8  meq/ liter  (96  mg/llter).  In 
addition,  profound  depression  of  the 
central  nervous  system  respiration, 
and  of  the  heart  may  follow  the  par- 
enteral administration  of  magnesium 
sulfate  for  the  treatment  of  eclampsia. 

c.  Effectiveness.  Magnesium  is  an  im- 
portant activator  or  cofactor  for  many 
enzyme  systems,  particularly  those  re- 
sponsible for  the  energy  transforma- 
tion of  phosphate  bonds.  It  also  plays 
a  role  in  protein  synthesis  and  in 
maintaining  electrical  potentials  in 
the  neuromuscular  system. 

On  the  basis  of  metabolic  balance 
studies,  magnesium  requirements  may 
be  met  by  0.30  to  0.35  meq/kg  daily 
(250  to  300  mg  daily  for  a  70  kg  man) 
(Ref.  1).  Dietary  sources  include  cere- 
als, nuts,  seafoods,  peas,  beans,  com. 
and  soybeans.  Seelig  (Ref.  3)  reviewed 
the  literature  and  concluded  that  occi- 
dental diets  provide  an  average  intake 
of  250  to  300  mg  daily  (10  meq  or  120 
mg/ 1.000  kcal).  The  range  is  between 
150  to  480  mg  magnesium  daily. 

Magnesium  is  probably  absorbed  in 
the  small  bowel,  although  alssorption 
of  magnesium  from  rectal  enemas  in- 
dicates that  absorption  can  also  occvir 
in  the  colon  (Ref.  1).  Approximately 
44  percent  of  magnesium  is  absorbed 
when  the  dietary  intake  is  in  the 
normal  range  of  250  to  300  mg  (21  to 
25  meq)  daily.  However,  the  extent  of 
absorption  is  profoundly  influenced  by 
the  nature  of  the  diet,  the  dose  of 
magnesium,  and  the  intestinal  transit 
time.  Phosphate  and  calcium  may 
hinder  magnesium  absorption.  The 
latter  apparently  competes  for  a 
common  absorptive  pathway  (Ref.  4). 
In  a  study  of  13  subjects  given  magne- 
sium orally,  those  receiving  22.8  mg 
(1.9  meq)  daily  absorbed  75.8  percent, 
while  those  receiving  240  mg  (20  meq) 
daily  absorbed  43.3  percent.  Subjects 
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receiving  564  mg  (47  meq)  daily  ab- 
sorbed only  23.7  percent  (Ref.  1). 
Thus,  the  fraction  absorbed  decreases 
as  the  dose  increases,  although  the  ab- 
solute amount  absorbed  increases. 

The  kidney  is  the  major  organ  of 
elimination.  Intravenous  studies  have 
demonstrated  that  little  endogenous 
magnesium  is  lost  through  the  fecal 
route  under  normal  circumstances 
(Ref.  1).  The  striking  abUity  of  the 
body  to  conserve  magnesium  has  been 
demonstrated  by  deprivation  experi- 
ments. Urinary  excretion  of  magne- 
sium falls  to  less  than  12  mg  (1  meq) 
daily  within  4  to  6  days  of  magnesium 
restriction  (Refs.  1  and  5). 

Because  magnesium  is  present  in 
many  foods,  is  absorbed  efficiently, 
and  is  conserved  by  the  lEidneys,  defi- 
ciency of  this  element  in  the  normal 
population  is  essentially  nonexistent. 

Symptomatic  deficiency  in  man  is 
usu£dly  associated  with  a  serum  mag- 
nesiimi  level  that  is  10  to  30  percent  of 
normal  (normal  range  is  1.5  to  2.5 
meq/Uter  or  18  to  30  mg/liter).  It  is 
rarely  caused  by  dietary  deficiency 
alone  but  may  occur  as  a  complication 
of  certain  conditions  as  in  alcoholism 
with  malnutrition  or  the  prolonged  ad- 
ministration of  parenteral  fluids, 
which  are  usually  low  in  magnesium. 
With  the  exception  of  a  rare,  inherited 
renal  magnesium-wasting  syndrome 
(Ref.  S),  deficiency  almost  always 
occurs  in  association  with  factors  that 
decrease  magnesium  absorption  (ma- 
labsorption syndromes,  steatorrhea, 
the  concurrent  administration  of  cal- 
ciima)  or  increase  magnesium  elimina- 
tion (diuretics,  alcohol,  diarrhea,  naso- 
gastric suction,  parathyroid  disorders, 
malignant  osteolytic  disease,  kidney 
disease,  hyperaldosteronism.  diabetic 
ketoacidosis,  excess  vitamin  D,  thyro- 
toxicosis, and  perhaps  kwashiorkor) 
(Refs.  I.  5,  and  6). 

Clinically,  magneslimi  deficiency  is 
characterized  by  neiiromuscular.  be- 
havioral, and  cardiac  disturbances, 
such  as  tetany,  convulsions,  ataxia, 
tremors,  depression,  irritability,  and 
psychosis.  Treatment  is  almost  always 
by  intramuscular  or  intravenous  injec- 
tion (Ref.  2)  because  oral  doses  above 
2  g  (140  meq)  regularly  produce  an  os- 
motic diarrhea.  Also,  as  noted  earlier, 
the  fraction  ab6ort>ed  decreases  follow- 
ing large  oral  doses  of  magnesium. 
Only  a  few  cases  of  hj^pomagnesemia 
responding  to  oral  magnesiiun  supple- 
ments have  been  cited  in  the  literature 
(Refs.5,  7,8.  and9). 

d.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  on  the  available  data, 
the  Panel  concludes  that  magnesium 
is  not  Jiistified  for  the  prevention  or 
treatment  of  magnesium  deficiency  as 
an  OTC  mineral  drug. 


e.  Category  I  conditions  under  which 
magnesium  is  generally  recognized  as 
safe  and  effectix>e  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
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None. 

f.  Category  II  conditions  under 
which  magnesium  is  not  generally  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  category  II  conditions  be  eliminat- 
ed from  OTC  magnesium  drug  prod- 
ucts effective  6  months  after  the  date 
of  publication  of  the  final  monograph 
In  the  Pedekal  Rccister. 

The  Panel  concludes  that  there  is  no 
rationale  for  the  inclusion  of  elemen- 
tal magneslimi  in  the  form  of  magne- 
sium carbonate,  magnesium  chloride, 
magnesium  gluconate,  magnesium  hy- 
droxide, magnesium  oxide,  magnesium 
silicate,  magnesium  sulfate,  and  mag- 
nesium trisilicate  In  OTC  drug  prod- 
ucts for  the  prevention  or  treatment 
of  magnesium  deficiency.  Such  a  defi- 
ciency due  solely  to  inadequate  dietary 
intake  is  essentially  nonexistent. 
When  magneslimi  depletion  occurs  in 
association  with  disease,  treatment  by 
replacement  is  usually  required  by  the 
parenteral  route. 

g.  Category  III  conditions  for  u)hich 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  m  conditions  to 
Category  L 

None. 
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7.  Manganese.  The  Panel's  statement 
on  manganese  includes  the  following 
ingredients:  Manganese  chloride,  man- 
ganese gluconate,  and  manganous 
oxide. 

a.  Description.  Manganese  occurs  in 
nature  chiefly  in  the  form  of  Its 
oxides.  Hydrated  manganous  salts  are 
pink  In  color,  anhydrous  manganous 
salts  are  usually  white,  manganates 
are  green,  and  permanganates  form  so- 
lutions which  are  characteristically 
deep  purple  violet.  Manganese  is  fre- 
quently present  in  mineral  supple- 
ments and  In  hematopoietic  prepara- 
tions, but  its  value  in  such  products 
has  yet  to  be  demonstrated  (Ref.  1). 

b.  Sa/ety.  The  homeostatic  mecha- 
nism for  regulating  the  concentration 
of  manganese  in  the  body  is  very  pre- 
cise. Manganese  is  at>sorbed  from  the 
small  intestine  and  is  then  transported 
via  the  blood  in  the  trivalent  form 
bound  to  a  beta, -globulin,  transman- 
ganin.  Whole  blood  contains  1.5  to  3 
^g/100  ml  manganese  equally  divided 
between  plasma  and  the  red  blood 
cells.  Manganese  is  excreted  in  the 
bile:  this  constitutes  the  principal 
mechanism  for  regulating  the 
amounts  of  manganese  in  the  tissues. 
With  a  high  manganese  intake,  the 
element  is  also  excreted  in  the  pancre- 
atic Juice.  The  amount  excreted  in  the 
urine  is  very  smaU.  About  12  to  20  mg 
manganese  are  present  In  the  body  of 
a  70  kg  man.  but  not  all  of  this 
amount  exists  in  the  djrnamic  pool  of 
available  manganese.  High  levels  of 
manganese  occur  in  bone,  liver, 
kidney,  pancreas,  and  the  pituitary, 
whereas  the  concentration  in  the  skel- 
etal muscle  Is  very  low.  The  manga- 
nese in  bone  cannot  be  mobilized  to 
meet  a  need.  The  stores  of  managan- 
ese.  in  the  order  of  their  importance. 

'  are  found  in  the  liver,  skin,  and  skel- 
etal muscle.  There  is  not  a  special 
store  in  the  newborn  (Ref.  2). 

Chronic  manganism  in  man  has  been 
a  major  industrial  hygiene  problem  in 
the  manganese-ore  processing  indus- 
try. The  disease  is  characterized  by  a 
nonspecific,  dust-related,  lung  disease 
and  a  progressive  central  nervous 
system  affliction  similar  to  the  symp- 
toms of  Parkinson's  disease  (Refs.  3 
and  4).  Although  manganese  entered 
the  body  by  inhalation,  a  considerable 
amount  of  this  manganese  eventually 
passed  through  the  gastrointestinal 
tract  and  was  absorbed  (Ref.  5).  Kawa- 
mura  et  al.  (Ref.  6)  reported  severe 
manganese  poisoning  in  16  of  25  indi- 
viduals exposed  to  drinking  water  con- 
taining 3  to  10  ppm  manganese.  Two 
deaths  were  reported,  but  the  period 
of  exposure  was  not  specified. 

c.  Effectiveness.  MsJiganese  Is  an  es- 
sential element  for  higher  animals  and 
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man.  Manganese  deficiency  in  animals 
results  in  the  impairment  of  growth, 
reproduction,  glucose  tolerance,  blood 
clotting,  proper  skeletal  formation, 
and  function  of  the  central  nervous 
system  (Ref.  4).  Manganese  is  known 
to  be  an  integral  part  of  several  en- 
zymes, notably  pyruvate  carboxylase, 
which  play  important  roles  in  mamma- 
lian metabolism.  These  roles  involve 
mucopolysaccharide  synthesis,  sugar 
metabolism,  and  protecting  the  cell 
from  the  effects  of  4estructive  oxygen 
radicals  (Ref.  2).  Overt  and  unequivo- 
cal deficiency  of  manganese  in  man  is 
not  luiown.  suggesting  that  the  aver- 
age dietary  Intake  of  2.5  to^  mg  dally 
meets  the  requirement  (Ret^  7).  Most 
human  foods  contain  measurable 
amounts  of  manganese.  Cereal  prod- 
ucts, leafy  fresh  vegetables,  nuts,  and 
dried  fruits  are  the  richest  sources 
(Ref.  8). 

A  role  for  manganese  has  been  pos- 
tulated in  disease  condltionq^  such  as 
atherosclerosis  (Ref.  8),  severe  liver 
disorders  (Ref.  9),  lupus  erythemato- 
sus (L.  E.)  (Ref.  8),  "the  hydralazine 
(poisoning)  syndrome"  (Ref.  8),  extra- 
pyramidal disease  (Ref.  10),  and  alcap- 
tonuria  (Ref.  11).  but  no  satisfactory 
explanation  which  would  be  a  basis  for 
manganese  therapy  exists. 

Hartman,  Matrone,  and  Wise  (Ref. 
12)  hypothesized  that  manganese  In- 
terfered with  iron  al>8orption.  Thom- 
son and  Valberg  (Ref.  13)  reported 
that  both  iron  and  manganese  were 
absorl>ed  to  a  greater  extent  when  the 
other  was  not  present  in  a  solution 
used  to  perfuse  the  duodenum  of  rats. 
Pollack  et  aL  (Ref.  14)  observed  in- 
cresed  manganese  absorption  in  iron 
deficiency.  The  latter  observations 
suggested  that  Iron  and  manganese 
have  a  metabolic  pathway  in  common. 
Diez-Ewald,  Weintraub,  and  (Trosby 
(Ref.  15)  also  reported  Increased  man- 
ganese al>sorption  concomitantly  with 
increased  iron  absorption  in  iron  defi- 
ciency. However,  feeding  high  levels  of 
manganese  (14,000  ppm)  caused  blood 
loss  from  the  gastrointestinal  tract. 
Moreover,  the  work  by  Borg  and  Cot- 
zias  (Ref.  16)  suggests  that  manganese 
may  also  interfere  with  Iron  metabo- 
lism by  replacing  iron  in  hemoglobin. 
Mena  et  al.  (Ref.  5)  suggested  that 
Iron  deficiency  anemia  played  a  role  in 
an  individual's  susceptibility  to  man- 
ganese toxicity. 

Although  the  antagonism  of  iron 
metabolism  by  manganese  was  often 
only  achieved  at  high  manganese  con- 
centration, the  source  of  iron  that  was 
used  in  these  studies  was  often  a 
highly  biologically  available  form  of 
iron,  not  representative  of  all  forms  of 
iron  usually  in  one's  diet,  and  often 
was  present  In  the  diet  at  levels  In 
excess  of  the  requirement.  There  is  no 
doubt  that  manganese  Imbal^ce. 
albeit  at  high  levels,  can  resut  in  ah  al- 
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teration  in  iron  metabolism.  Whether 
levels  of  manganese  two  to  ten  times 
the  median  adult  intake  (10  to  50  mg 
daily)  tsiken  by  man  over  a  long  period 
would  contribute  to  the  iron  undemu-' 
trition  due  to  low  dietary  iron  intake  is 
not  Imown. 

Chronic  manganese  poisoning,  with 
severe  central  nervous  system  effects, 
appears  long  after  exposure  to  manga- 
nese and  is  not  necesarily  associated 
with  high  tissue  levels  of  manganese. 
A  diagnosis  of  manganism  is  very  diffi- 
cult, if  not  impossible,  in  the  absence 
of  known  exposure  to  high  levels  of 
manganese.  No  information  Is  at  hand 
regarding  the  risk  to  man  of  relatively 
high  dietary  Intakes  of  manganese 
over  a  lifetime. 

d.  Conclusion,  the  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  because  of 
the  potential  for  manganese  toxicity, 
and  in  the  absence  of  any  demonstrat- 
ed need  for  OTC  drug  preparations  of 
manganese  to  prevent  a  deficiency, 
manganese  Is  not  generally  recognized 
as  safe  or  effective  therapy  for  any 
disease  condition. 

e.  Category  I  conditions  under  which 
manganese  is  generally  recognized  as 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  c6nditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Fedebal 
Registeb. 

None. 

f.  Category  11  conditions  under 
which  manganese  is  not  generally  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  manganese  drug  prod- 
ucts effective  6  months  after  the  date 
of  publication  of  the  final  monograph 
in  the  Federal  Register. 

The  Panel  concludes  that,  because 
of  the  potential  for  manganese  toxic- 
ity and  the  absence  of  any  demon- 
strated need  for  OTC  drug  prepara- 
tions of  manganese  chloride,  manga- 
nese gluconate,  and  manganous  oxide 
for  the  prevention  or  treatment  of  de- 
ficiency, manganese  is  not  generally 
recognized  as  safe  or  effective  OTC 
therapy  for  any  disease  condition. 

g.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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8.  Phosphorus,  the  Panel's  statement 
on  phosphorus  Includes  the  following 
inKredient:  calcium  phosphate  dibasic 

a.  Description.  The  average  daily 
phosphorus  intake  of  adults  In  the 
U.S.  is  estimated  at  0.8  to  1.5  g  daily 
(Refs.  1.  2.  and  3).  The  primary  source 
of  calcium  in  the  American  diet  is 
milk.  Other  major  sources  of  phospho- 
rus include  poultry,  fish,  and  meat. 
Nonnutritious  soft  drinks  containing 
excess  phosphorus  in  the  form  of 
phosphoric  acid  also  serve  as  sources 
for  children  and  adults  alike.  The  rela- 
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tively  greater  aTailability  of  phos- 
phate-containing foodstuffs  has  result- 
ed in  a  calcium/phosphate  dietair 
ratio  much  lower  than  that  recom- 
mended to  maintain  the  Integrity  of 
skeletal  tissue  (Ref.  4).  This  matter  is 
ot  some  concern  since  diets  with  low 
calcium/phosphorous  ration  have  led 
to  progressive  bone  loss  in  rats  (Ref. 
5).  dogs  (Ref.  6).  and  horses  (Ref.  7). 

The  efficiency  of  phosphate  absorp- 
tion is  a  function  of  both  the  dietary 
intake  and  the  food  source  (Ref.  1). 
Sixty  to  70  percent  is  absorbed  on  a 
normal  intake  and  maximal  absorp- 
tion (up  to  90  percent)  achieved  on 
very  low  intakes  (Ref.  8).  Most,  if  not 
all,  phosphorus  is  absorbed  as  free 
phosphates  and  various  inorganic 
esters  are  hydrolyzed  by  specific  intes- 
tinal phosphatases  prior  to  absorption. 
The  phosphate  in  organic  phosphate 
esters  such  as  phytic  acid  of  cereals 
and  seeds  are  not  available  to  man 
since  the  human  intestine  lacks  the 
enzyme,  phytase,  essential  for  hy- 
drolysis of  the  organic  esters.  Organic 
phosphate  ester  compoimds  may  also 
interfere  with  calcium  absorption 
since  they  form  insoluble  calcium  salts 
within  the  intestinal  iumen  (Ref.  9). 
In  animals,  certain  substances.  Le..  un- 
saturated fatty  acids,  iron,  and  alumi- 
num. Intefere  with  intestiiud  phos- 
phate absorption  (Refs.  10,  11.  and  12). 
Vitamin  D  increases  intestinal  phos- 
phate absorptionin  certain  aninoal  spe- 
cies (Ref.  13).  A  direct  effect  of  viU- 
mln  O  or  its  biologically  active  meta- 
bolites on  phosphate  absorption  in 
man  is  still  to  be  adequately  defined. 
There  is  no  known  effective  physio- 
logical mechanism  regulating  the  in- 
testinal absorption  of  phosphorus  in 
man;  the  control  of  phosphate  econo- 
my is  achieved  primarily  by  variations 
In  dietary  intake  and  renal  excretion 
(Ref.  14).  Fecal  phosphorus  represents 
both  unabeorbed  phcMphonis  and  that 
secreted  into  the  gastrointestinal 
tract.  In  man.  with  phosphorus  in- 
takes of  approximately  1  to  1.5  g  daily, 
the  endogenous  secretion  of  phos- 
phate into  the  intestinal  lumen  is  3 
mg/kg  daily  (Ref.  8).  Dietary  phospho- 
rus is  absorbed  to  a  greater  extent 
than  calciiun  and  consequently  the 
renal  excretion  of  phosphorus  is  much 
greater  than  that  of  calcium  (Ref.  14). 

With  normal  renal  function,  urinary 
phosphorus  usually  amounts  of  vari- 
ation in  phosphate  clearance  (xxurs 
with  the  usual  pattern,  that  of  a  matu- 
tinal increase  In  urinary  phosphorus- 
creatinine  ratios.  this  drcadian 
rhythm  is  related  to  physical  activity 
with  the  nadir  appearing  a  few  hours 
after  the  end  of  sleep.  The  loss  of  diur- 
nal variation  in  adrenal  insufficiency 
states  and  the  documented  Inverse  cor- 
relation k>etween  phosphate  excretion 
and  plasma  Cortisol  levels  suggest  that 


this  rhythm  is  also  controlled  by  the 
adrenal  glands  (Refs.  15.  16.  and  17). 

In  man.  the  tubular  reabsorption  of 
phosphate  cleared  by  the  glomeruli  is 
normally  85  to  95  percent  (Ref.  14). 
This  process  is  rate-limited  with  an 
upper  limit  of  maximum  tubular  reab- 
sorptive  capacity  of  4  to  8  milligrams/ 
minute  (mg/min).  The  tubular  resorp- 
tion of  phosphate  is  Increased  by  Corti- 
sol (physiological  levels)  and  growth 
hormone,  and  decreased  by  digoxin, 
estrogen,  parathyroid  hormone,  and 
pharmacological  levels  of  Cortisol  or 
structurally  related  synthetic  ana- 
logues (Refs.  14  through  18).  The 
renal  tubular  reabsorption  of  filtered 
phosphorus  is  also  decreased  by  eleva- 
tions in  servim  calcium  (Ref.  19). 

b.  Safety.  Since  the  kidney  is  capable 
of  excreting  600  to  900  mg  phosphorus 
daily,  hyperphosphatemia  is  rare  in 
the  absence  of  chronic  renal  disease 
and  then  only  when  the  glomerular 
fUtration  rate  falls  below  20  millili- 
ters/mlnute  (Ref.  14).  Hyperphospha- 
temia is  also  characteristic  of  disorders 
of  parathyroid  secretion  and  metabo- 
lism such  as  hypoparathyroidism  and 
pseudohypoparathyroidism  (Ref.  20) 
and  can  be  accentuated  by  phosphate 
feeding.  There  are  no  specific  signs  or 
symptoms  of  hyperphosphatemia  per 
se.  although  the  hjrpocaJoemia  often 
associated  with  the  hyperphosphate- 
mia can  result  in  enhanced  neuroexci- 
tability.  tetany,  and  convulsions  (Ref. 
20).  Chronic  phosphate  feeding  in- 
duces secondary  hyperparathyroidism 
and  soft  tissue  calcification  in  dogs 
(Ref.  21).  and  may  stimulate  second- 
ary hyperparathyroidism  In  man  (Ref. 
22). 

c.  Effectiveness.  Of  the  11  to  14  g 
phosphate  per  kg  fat-free  tissue  in  the 
normal  adult.  85  percent  is  in  the  skel- 
eton. The  remainder  is  distributed  be- 
tween tissue  and  membrane  compo- 
nents of  skeletal  muscle,  skin,  nervous 
tissue,  and  other  organs.  Whereas 
most  of  the  phosphorus  in  soft  tissue 
and  cell  membranes  is  in  the  form  of 
organic  esters,  almost  all  of  the  phos- 
phorus in  bone  Is  contained  In  the 
mineral  phase  as  inorganic  orthophos- 
phate  and  small  amounts  of  inorganic 
pyrophosphate.  The  regtilation  of 
plasma  phosphate  is  not  as  readily  ex- 
plained as  that  of  plasma  calciiun. 
since  not  only  is  the  circulating  phos- 
phate in  equilibrium  with  skeletal  and 
cellular  inorganic  phosphate,  but  also 
with  a  large  number  of  organic  com- 
pounds which  result  from  cellular  me- 
tabolism. The  phosphate  ion  is  essen- 
tial for  the  jnetabolism  of  carbohy- 
drate, lipids,  and  protean  via  the  inter- 
mediation of  a  multitude  of  enzyme 
systems  and  the  metabolic  potential  of 
so-called  "high  energy  phosphate" 
compounds.  Phosphate  also  functioiM 
to  modify  acid-base  equilibrium  in 
plasma  and  within  cells,  and  also  plays 


a  fimdamental  role  In  modifying  the 
development  and  maturation  of  bone, 
in  the  renal  excretion  of  hydrogen 
Ions,  and  in  modifying  the  effect  of 
the  B-vitamlns.  In  the  human  adult, 
sertun  Inorganic  phosphate  ranges  be- 
tween 2.5  to  4.4  mg/dl,  with  a  mean  of 
3.5  mg/dL  Dietary  phosphate,  stage  of 
growth  and  age,  time  of  day,  hormonal 
interplay,  and  retud  function  all  con- 
tribute to  the  variability  of  the  fasting 
serum  phosphate  concentration. 

Eighty-eight  percent  of  the  plasma 
phosphate  Is  tinfilterable.  some  of 
which  Is  complexed  with  mono  or  diva- 
lent cations  such  as  sodlum"^.  cal- 
ciiun**. and  magnesium**.  At  normal 
Blood  pH.  85  percent  of  the  ultrafil- 
terable  phosphate  is  in  the  form  of 
HPO,"*.  the  remainder  existing  mainly 
as  HJ*©,'. 

The  concentratin  of  plasma  phos- 
phate varies  with  age.  In  prepubertal 
children,  the  main  values  for  circulat- 
ing phosphate  approximates  5  to  6 
mg/dl.  Normal  adult  human  values  are 
graidually  approached  by  the  third 
decade  after  which  plasma  phosphate 
decreases  progressively  between  ages 
20  and  40  years  and  begins  to  rise  in 
females  in  the  postmenopausal  period. 

With  the  exception  of  young  infants, 
the  recommended  allowance  of  phos- 
phorus daily  Is  the  same  as  that  of  cal- 
clum.  although  the  calciimi/phospho- 
rus  ratio  of  diets  ingested  through  the 
world  tpday  is  reportedly  less  than 
0.75  (Refs.  4.  23,  and  24).  The  calcium/ 
phosphorus  ratio  of  cow's  milk  is  1.3/1 
as  compared  with  a  calcium/phospho- 
rus ratio  of  2/1  in  breast  milk  (Ref. 
23).  A  high  phosphate/calcium  ratio 
may  contribute  to  the  syndrome  of 
idiopathic  hypocalcemia  and  tetany  of 
infants  on  formula  feeding. 

Phosphorus  depletion  in  man.  a  sjm- 
drome  characterized  by  weakness,  an- 
orexia, malaise,  and  skeletal  aches  can 
occur  during  prolonged  and  excessive 
intake  of  nonabsorbable  antadds.  Spe- 
cific abnormalities  such  as  hemolytic 
anemia,  granulocyte  dysfunction,  and 
erythrocyte  glycolysis  also  result  from 
phosphate  depletion  (Refs.  25,  26,  and 
27).  The  syndrome  has  been  experi- 
mentally produced  in  man  and  is  read- 
ily reversed  when  the  medication  is 
discontinued  and  sufficient  amounts 
of  dietary  phosphorus  are  consiuned 
(Refs.  28  and  29).  Its  frequency  In  the 
very  large  population  of  Indlvlcluals  In- 
gesting antacids  Is  unknown,  buf  is 
probably  rare  based  on  the  Infrequen- 
cy  of  published  reports  of  this  compli- 
cation. Recognition  and  appropriate 
therapy  require  medical  supervision, 
particularly  when  adjustments  \A  drug 
therapy  for  peptic  ulcer  are  Involved. 

<L  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  Ingre- 
dients. Based  upon  the  available  data. 


PtOfOSEO  RULES 

the  Panel  concludes  that  phosphorus 
for  the  prevention  or  treatment  of 
phosphorus  deficiency  is  not  Justified 
as  an  OTC  mineral  drug  preparation. 

e.  Category  I  conditUms  under  which 
phosphorus  is  oeneraily  recoirnized  a$ 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

None. 

f.  Categorv  It  eondlWon*  under 
which  phosphorus  is  not  generally  rec- 
agnized  as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  phosphorus  drug  prod- 
ucts effective  6  months  after  the  date 
of  publication  of  the  final  monograph 
in  the  Federal  Register. 

The  Panel  concludes  that  there  is  no 
rationale  for  the  inclusion  of  calcium 
phosphate  dibasic  in  OTC  drug  prep- 
arations for  the  prevention  or  treat- 
ment of  deficiency  since  phosphate  de- 
ficiency \a  vlrtuaUy  nonexistent. 

g.  Category  HI  conditions  for  which 
the  available  data  are  insufficient  to 
permit  Anal  cUissiflcation  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to  Ca- 
teory  L 

None. 
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f.  Potassium.  The  Panel's  statement 
on  potassium  includes  the  following 
ingredients:  potassium  chloride,  potas- 
sium gluconate,  and  potassium  sulfate. 

a.  Description.  Potassium  is  the  prin- 
cipal intracellular  cation.  The  average 
70  kg  adult  body  contains  approxi- 
mately 3.500  meq  (140  g)  pota&sium. 
Of  this  total.  65  meq  (2.8  g)  occurs  In 
the  extracellular  fluid.  The  remainder 
occurs  primarily  in  the  muscle  (3.000 
meq  or  120  g).  liver  (200  meq  or  8  g). 
and  red  cell  mass  (235  meq  or  10  g) 
(Refs.  1  and  2).  In  healthy  individuals. 
better  than  90  percent  of  the  daily 
Input  of  potassium  is  excreted  in  the 
urine.  The  residue  appears  in  the 
sweat  and  feces.  Elimination  through 
sweat  is  significant  only  In  the  tropics 
where  potassium  levels  approach  those 
of  sodium.  Although  potassium  loss  in 
the  feces  can  be  significant,  amount- 
ing to  5  to  10  meq  daily  (200  to  400  mg 
daily)  in  healthy  individuals,  the 
kidney  serves  as  the  main  organ  for 
potassium  elimination.  PlUered  potas- 
sium is  virtually  completely  reab- 
sorbed in  the  proximal  convoluted 
tubule.  The  majority  of  urinary  potas- 
sium is  accounted  for  by  active  secre- 
tion in  the  distal  tubule  in  exchange 
for  sodium  under  the  influence  of  al- 
dosterone. 

b.  Sajety.  Hyperkalemia  (plasma 
levels  in  excess  of  4  meq/liter)  may  be 
caused  by  acute  or  chronic  renal  fail- 
ure, shock,  massive  tissue  injury, 
severe  metabolic  or  respiratory  acido- 
sis, adrenal  insufficiency,  accelerated 
catabolic  state,  and  gastrointestinal 
hemorrhage.  Although  it  is  capable  of 
causing  severe  muscle  weakness  and 
pain,  hyperkalemia's  chief  danger  is 
cardiac  arrest.  Typical  electrocardio- 
graphic changes  include  prolongation 
of  the  PR  interval,  peaking  of  the  T 
waves,  and  prolongation  of  the  QRS 
complex. 

Under  normal  drcimistances.  hyper- 
kalemia is  an  uncommon  event  be- 
cause the  kidney  is  able  to  excrete 
large  potassium  loads.  Daily  amounts 
of  potassium  in  excess  of  5  meq/kg 
(500  meq)  have  been  Ingested  chron- 
ically in  divided  doses  without  evi- 
dence of  intoxication.  On  the  other 
hand,  even  the  normal  kidney  has  a 
limited  capacity  for  handling  large 
single  doses  of  potassium.  Doses  of  1.0 
meq/kg  or  40  mg/kg  may  increase  the 
senmi  potassium  by  as  much  as  1 
meq/liter  and  doses  of  2  to  2.5  meq  or 
80  to  100  mg/kg  may  produce  senim 
potassium  levels  of  6  to  8  meq/liter 
(Ref.  3). 

Since  the  kidney  is  the  principal 
organ  of  elimination,  patients  with 
renal  failure  are  predisposed  to  hyper- 
kalemia.     Although      patients      with 
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chronic  severe  uremia  (blood  urea  ni- 
trogen greater  than  100  mg  percent) 
are  frequently  able  to  eliminate  the 
usual  daily  intake  of  potassium  as  evi- 
denced by  normal  or  slightly  elevated 
serum  potassium,  their  ability  to  ex- 
crete an  acute  load  of  this  ion  is  clear- 
ly abnormal.  Three  hours  following  a 
dose  of  1  meq/kg,  4  to  39  percent  of 
the  potassium  appears  in  the  urine  in 
contrast  to  49  to  100  percent  in  normal 
subjects.  Also,  the  serum  concentra- 
tion may  increase  by  1.5  to  3.5  meq/ 
liter  resulting  in  cardiac  toxicity  (Ref. 
3). 

The  consumption  of  potassium  in 
the  form  of  concentrated  salts  has 
been  shown  to  cause  Irritation  and 
even  destruction  of  tissues  in  the  gas- 
trointestinal tract. 

Enteric  coated  tablets  of  potassium 
chloride  containing  approximately  8 
meq  have  been  associated  with  a 
number  of  cases  of  intestinal  ulcer- 
ation and  obstruction  (Ref.  4). 

c  Effectiveness.  Potassium  is  ab- 
sorbed efficiently  in  the  Jejunum  and 
ileum  when  the  concentration  exceeds 
5  to  6  meq/ml  (200  to  300  mg).  In 
humans,  absorption  is  not  influenced 
by  the  presence  of  sodium  or  the  di- 
rection of  movement  of  water  (Ref.  5). 

The  normal  diet  provides  50  to  150 
meq  potassium  dally  (Refs.  1  and  6). 
Food  tables  show  that  animal  and 
vegetable  foods  contain  significant 
quantities  of  potassium  making  it  dif- 
ficult to  design  a  calorically  adequate 
diet  which  is  low  in  potassium  (Ref.  1). 

The  serum  potassium  concentation 
is  frequently  a  poor  indicator  of  total 
body  stores.  Hsrpokalemla  (plasma 
levels  less  than  3.5  meq/liter)  is  gener- 
aly  consistent  with  total  body  potas- 
sliun  depletion.  However,  the  latter 
may  frequently  be  accompanied  by  a 
normal  or  even  high  serum  potassium 
concentration,  e.g..  in  end-stage 
uremia  and  in  diabetic  ketoacidosis. 
The  presence  or  absence  of  signs  and 
symptoms  of  hypokalemia,  however,  is 
related  to  serum  potassium  concentra- 
tion (Ref.  7).  These  Include  lethargy, 
irritability,  decreased  deep  tendon  re- 
flexes, tetany,  paresthesias,  muscle 
weakness,  paralytic  ileus,  and  electro- 
cardiographic changes  which  include 
depression  of  the  ST  segment,  prolon- 
gation of  the  QRS  complex,  and  U 
waves.  Hypokalemia  also  increases  the 
sensitivity  of  the  myocardium  to  the 
toxic  effects  of  digitalis. 

A  renal  conservation  mechanism  for 
potassium  has  been  demonstrated  in 
deprivation  states  which  Is  relatively 
Inefficient  and  certainly  not  absolute 
(Refs.  1  and  3).  Renal  absorption 
during  potassium  deprivation  is  slug- 
gish. On  diets  of  IS  to  20  meq  (600  to 
800  mg)  potassium  daily  the  24-hour 
urine  pota.sslum  of  normal  subjects  de- 
creases to  20  to  25  meq  (800  to  1,000 
mg)  after  1  week  and  to  10  to  15  meq 


dally  (400  to  600  mg)  in  2  weeks.  A 
total  body  potassium  deficit  of  8  to  10 
percent  (250  to  300  meq  or  10  to  12  g) 
occurs  prior  to  the  attainment  of  equi- 
librium. Following  prolonged,  severe 
potassium  deprivation,  the  24-hour 
urine  potassium  may  reach  levels  as 
low  as  3  to  5  meq/liter  (120  to  200  mg/ 
liter).  A  low  sodium  diet  enhances  the 
ability  of  the  kidney  to  conserve  potas- 
sium (Ref.  3)  and  high  sodium  intake 
stimulates  potassium  excretion. 

Hypokalemia  is  generaly  associated 
with  conditions  in  which  there  are 
substantial  extrarenal  or  excessive 
renal  losses  of  potassium.  It  is  rarely 
caused  by  decreased  intake  alone.  Sev- 
eral review  articles  on  hypokalemia 
(Refs.  1.  2.  8,  9,  and  10)  discuss  its  a*- 
sodation  with  one  or  more  of  the  fol- 
lowing conditions:  (1)  Decreased 
Intake  together  with  obligatory  potas- 
sium losses  in  anorexic  and  comatose 
patients,  and  in  alcoholics  (low  serum 
potassium  observed  in  10  of  30  alcohol- 
ics in  one  study)  (Ref.  11); 

(2)  Excessive  gastrointestinal  losses 
due  to  emesis.  laxative  abuse,  diar- 
rhea, prolonged  nasogastric  suction, 
and  fistulas.  Diarrhea  is  the  major 
cause  of  hypokalemia  in  children  (Ref. 
12): 

(3)  Excessive  renal  losses  as  a  result 
of  diuretics,  renal  tubular  acidosis, 
metabolic  alkalosis,  excessive  adrenal 
corticosteroids,  surgery,  consumption 
of  significant  quantities  of  licorice 
(greater  than  100  g  daily):  and 

(4)  Redistribution  of  serum  potas- 
sium due  to  allLalosis  or  the  adminis- 
tration of  insulin  with  or  without  glu- 
cose. 

Potassium  depletion  is  rarely  associ- 
ated with  dietary  insufficiency  except, 
perhaps,  in  the  alcoholic.  Indeed,  even 
with  the  provocation  of  diuretic  ther- 
apy, dletsiry  sources  of  potassium  are 
generally  sufficient  to  cover  the  in- 
creased loss  (Refs.  9  and  10)  so  that 
potassium  supplementation  is  not  rou- 
tinely indicated.  When  potassium  sup- 
plementation Ls  indicated,  a  dose  of  40 
to  100  meq  (1.6  to  4.0  g)  potassium 
dally  readily  corrects  the  hypokalemia 
in  adulU  (Ref.  10).  Since  laboratory 
tests  are  required  to  establish  the  di- 
agnosis of  hypokalemia  and  to  assess 
the  effectiveness  of  therapy,  OTC 
drug  use  of  potassium  Is  unwarranted. 

d.  Conclusion.  The  Panel  has  re- 
vletred  the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  ingre- 
dients. Based  upon  the  available  data, 
the  Panel  concludes  that  potassium 
for  the  prevention  or  treatment  of  po- 
tassium deficiency  Is  not  Justified  as 
an  OTC  mineral  drug  preparation. 

e.  Category  I  conditions  under  which 
potassium  is  generally  recognized  as 
safe  and  effective  and  is  not  misbrand- 
ed.  The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 


days  after  the  date  of  publication  of 
the  final  monograph  In  the  Fdkral 
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None. 

f.  Category  II  conditions  under 
tohich  potassium  is  not  generally  rec- 
ognized as  safe  and  effective  or  is  mis- 
branded.  The  Panel  recommends  that 
the  Category  II  conditions  be  eliminat- 
ed from  OTC  potassium  drug  products 
effective  6  months  alter  the  date  of 
publication  of  the  final  monograph  In 
the  FxDERAL  Register. 

The  Panel  concludes  that,  in  gener- 
al, dietary  sources  provide  more  than 
adequate  amoimts  of  potassium.  Al- 
though potassium  depletion  may  be  a 
frequent  complication  of  diuretic  use 
and  alcoholism,  the  need  for  supple- 
mentation In  these  situations  should 
be  assessed  by  a  physician.  Routine 
supplementation  with  small  amounts 
of  potassium  is  not  Indicated.  For 
these  reasons  there  is  no  Justification 
for  the  inclusion  of  potassium  chlo- 
ride, potassium  gluconate,  or  potas- 
sium sulfate  in  any  OTC  driig  prepara- 
tion for  the  prevention  or  treatment 
of  potassium  deficiency. 

g.  Category  HI  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  perl(xl 
of  2  years  be  permitted  for  the  com- 
pletion of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

None. 
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10.  Zinc  The  Panel's  statement  on 
zinc  includes  the  following  ingredients: 
zinc  carbonate,  zinc  chloride,  zinc  glu- 
conate, zinc  hydroxide,  zinc  lactate, 
zinc  oxalate,  zinc  oxide,  zinc  phytate, 
zinc  stilfate,  and  zinc  sulfide. 

a.  Reference  form.  Dosages  recom- 
mended in  this  doctmient  for  zinc  are 
based  on  elemental  zinc  (Zn.  molecular 
weight  65.4). 

b.  Description.  Zinc  is  a  part  of  at 
least  18  enzymes  and  enzyme  cofac- 
tors.  Including  alkaline  phosphatase 
and  alcohol  dehydrogenase  (Ref.  1),  It 
is  Involved  in  protein  synthesis  and 
nucleic  acid  synthesis  (Ref.  2).  The 
mobilization  of  vitamin  A  from  the 
liver  Into  the  plasma  requires  zinc 
(Ref.  3). 

Zinc  is  distributed  in  bone  (20  per- 
cent), muscle  (63  percent),  blood  (2 
percent),  and  other  organs  (Ref.  4).  to- 
taling about  2.2  g  in  the  body  (Refs.  4 
and  5).  Zinc  is  excreted  from  the  body 
via  the  feces,  urine,  and  skin  (Refs.  6. 
7.  and  8).  The  pancreatic  contribution 
to  fecal  excretion  is  estimated  to  be 
about  1.5  mg  daUy  in  adults  (Ref.  7). 
Urinary  losses  of  zinc  average  0.5  mg 
dally.  As  much  as  1  mg  zinc/liter  sweat 
may  be  lost  (Ref.  8).  In  hot  and  arid 
climates,  this  rate  of  loss  could  be  a 
significant  drain  on  the  body  econo- 
my. Dermal  losses  under  normal  condi- 
tions may  average  2.8  mg  daily  (Ref. 
9).  Total  menstnial  loss  of  zinc  is  only 
0.3  to  0.6  mg  per  menses  (Ref.  10).  A 
daily  turnover  of  6  mg  zinc  can  be  cal- 
culated fnnn  radioisotope  studies 
(Refs.  11  and  12). 

c.  Safety.  In  humans,  dally  therapeu- 
tic doses  of  zinc  have  been  used  rang- 
ing from  33  to  44  mg  elemental  zinc. 
l.e..  from  3.3  to.  4.4  times  the  RDA  for 
children  (Ref.  13).  to  150  mg  elemental 
zinc  or  10  times  the  RDA  for  adults 
(Refs.  14  through  21).  The  only  side 
effects  reported  for  time  periods  of  up 
to  6  months  were  occasional  mild 
nausea  and  mild  diarrhea.  The  most 
careful  studies  of  possible  subtle  side 
effects  were  by  Greaves  and  Sklllen 
(Ref.  16)  and  Czerwinskl  (Ref.  18). 
who  reported  no  evidence  for  hemato- 
logical, hepatic,  or  renal  toxicity  as  as- 
sessed by  a  nimiber  of  biochemical  pa- 
rameters In  patients  treated  with  zinc 
sulfate  (10  times  the  RDA)  for  4  to  6 
months. 

(1)  Acute  zinc  toxicity.  Zinc  sulfate 
is  sometimes  used  as  an  emetic,  as 
vomiting  occtirs  after  the  ingestion  of 
1  to  2  g  zinc  sulfate.  Le..  225  to  450  mg 
elemental  zinc  (Ref.  22).  Other  symp- 
toms of  zinc  toxicity  are  fever,  nausea. 


16193 

stomach  cramps,  and  diarrhea  In  S  to 
12  hours  following  ingestion  (Ref.  23). 
Death  has  been  reported  after  con- 
sumption of  6  g  zinc  as  zinc  sulfate  In 
an  adult  woman.  Complications  includ- 
ed hemorrhagic  pancreatitis  and 
severe  renal  damage  (Ref.  24).  Inter- 
vention of  hemodialysis  (Ref.  25)  or 
chelation  therapy  (Ref.  26)  probably 
prevented  death  in  two  other  cases.  In 
the  former,  an  unknown  quantity  of 
metallic  zinc  was  dissolved  in  hydro- 
cholorlc  acid  and  swallowed  by  an 
adult  nude  alcoholic.  This  resulted  in 
diarrhea,  weakness,  vomiting,  severe 
epigastric  pain,  jaimdlce,  and  severe 
renal  failure  of  greater  than  4  days  du- 
ration, then  partial  renal  failure  for 
an  additional  15  dajrs.  In  the  second 
case.  4  g  metallic  zinc  on  day  1  and  8  g 
on  day  2  were  consvimed  by  a  16-year- 
old  boy.  Mental  and  muscular  incoor- 
dination were  reported.  Many  cases  of 
acute  toxicity  occur  after  food  or 
drink  Is  prepared  or  stored  in  galva- 
nized vessels  (Ref.  23). 

The  severely  toxic  zinc  levels  In  the 
above  cases  appear  to  be  about  400 
times  the  Recommended  Dietary 
allowances  of  15  mg  zinc  established 
by  the  Food  and  Nutrition  Board, 
NAS/NRC  (Ref.  27). 

(2)  Chronic  zinc  toxicity.  A  review  of 
studies  by  Van  Reen  (Ref.  23). 
Bremner  (Ref.  28).  and  Calhoim, 
Smith,  and  Becker  (Ref.  29)  Indicates 
that  in  rats,  zinc  is  toxic  when  present 
In  the  diet  at  0.5  to  1.0  percent  levels 
over  many  weeks.  This  represents  100 
to  200  times  normal  requirements. 

Many  of  the  toxic  effects  of  zinc 
result  from  Its  Interaction  with  other 
essential  elements^  primarily  copper, 
iron,  and  calcium  (Refs.  23,  28,  and 
29).  The  mineral  imbalance  caus-xl  by 
excessive  levels  of  zinc  results  in  both 
direct  and  indirect  disturbances  in  the 
absorption  and  metabolism  of  these 
minerals. 

Whether  long-term  superoptlmal 
levels  of  zinc  constmiptlon  are  hazard-  - 
ous  or  not  has  been  the  subject  of 
recent  reports  (Refs.  30  and  31).  Based 
on  epidemiological  evidence  supported 
by  preliminary  animal  experiments, 
Klevay  (Ref.  31)  proposes  the  hypoth- 
esis that  a  high  ratio  of  zinc  to  copper 
Intake  predisposes  to  coronary  heart 
disease,  perhaps  by  a  metabolic  effect 
on  cholesterol  metabolism. 

d.  Effectiveness.  The  relative  avail-  y 
ability  of  various  zinc  salts  has  been 
studied  by  the  chick  growth  assay 
technique.  Zinc  oxide,  carbonate,  chlo- 
ride, and  zinc  metal  were  as  available 
as  zinc  sulfate,  even  though  their  solu- 
bilities In  water  are  quite  different 
(Refs.  32  and  33).  Zinc  sulfide  was  not 
nutritionally  available.  No  such  stud- 
ies have  been  reported  in  himians. 
Food  generally  decreases  the  availabil- 
ity of  zinc  salts.  The  ultimate  absorp- 
tion of  zinc  is  determined  by  the  inter- 
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action  of  numy  factors.  It  is  kiiown 
that  phytate  (inositol  hexaphosphate) 
is  abundant  in  grains,  nuts,  and  le- 
gumes. High  phytate  consumption  by 
animals  or  humans  results  In  an  in- 
creased zinc  requirement  to  maintain 
balance  (Refs.  34.  35.  and  36).  Calcium 
in  the  presence  of  phytate  lowers  the 
availability  of  zinc  (Ref.  37).  Other  di- 
etary components  can  complex  zinc  to 
form  insoluble  or  unabsorbable  li- 
gands.  Reinhold,  Ismall-Beigl.  and 
Paradji  (Ref.  38)  have  recently  shown 
fiber  to  be  as  important  as  phytate  in 
this  respect.  Whole  grain  foods  are 
rich  in  both.  Phosphate  salts  given  at 
the  same  time  as  zinc  sulfate  can 
reduce  its  absorption,  and  phasphate 
in  the  form  of  milk  does  so  to  a  great- 
er extent  (Ref.  39).  Pecoud.  Oonzel. 
and  Schellins  (Ref.  39)  measiu-ed 
serum  zinc  levels  as  an  indication  of 
relative  absorption.  A  25-mg  zinc  dose 
gave  about  one- half  the  response  of  a 
50-mg  dose,  providing  the  subject  was 
fasting.  Talcing  zinc  sulfate  with  milk. 
cheese,  brown  bread,  or  coffee  reduced 
serum  zinc  response  by  at  least  43  per- 
cent. Meat  had  no  effect. 

Research  on  human  requirements 
for  zinc  from  Western  diets  recently 
has  been  reviewed  (Refs.  40  and  41). 
Although  experimental  design  and 
assay  techniques  vary  widely,  in  no  in- 
stance is  negative  balance  observed  in 
adults  when  greater  than  18  tag  di- 
etary zinc  is  consumed  daily  (Ref.  41). 
Negative  balance  (x;curs  at  an  intake 
of  5  to  6  mg  daily  (Ref.  41).  It  appears 
that  zinc  sufficiency  is  achieved  at  an 
intake  of  8  to  10  mg  daily  (Ref.  41). 
There  are  no  balance  studies  of  adoles- 
cents, lactating  women,  or  the  elderly. 
In  pregnancy,  positive  zinc  balance 
may  require  26  to  29  mg  daily  (Ref.  9). 
It  is  yet  unexplained  why  infants  con- 
suming breast  milk  have  a  negative 
zinc  balance,  losing  more  than  1  per- 
cent total  body  zinc  daily  (Ref.  42). 
The  loss  may  be  even  greater  if  the 
mother's  milk  is  low  in  zinc.  Animal 
studies  show  that  maternal  dietary 
zinc  deficiency  resulted  in  zinc  defi- 
ciency of  the  offspring  due  to  lowered 
zinc  content  of  the  milk  (Ref.  43).  Zinc 
availability  in  the  postweanlng  diet 
may  be  critical  in  reversing  this  trend. 
Unfortunately  no  data  are  available. 

A  recent  study  of  the  zinc  content  of 
typical  meals  served  in  a  hospital 
showed  a  range  of  7  to  16  mg  zinc 
daily.  The  average  was  11.3  mg  zinc 
daily  (Ref.  44).  Higher  zinc  content 
was  associated  with  the  higher  protein 
diet,  reflecting  the  fact  that  foods 
highest  in  zinc  are  meat.  eggs,  milk 
products,  and  shellfish.  The  more 
vegetarian  diet  found  in  North  China 
supplies  an  estimated  9.5  mg  zinc  daily 
(Ref.  45).  Assuming  that  20  to  30  per- 
cent of  dietary  zinc  is  absorbed.  Sand- 
stead  reviewed  data  which  indicate 
that  many  groups  of  people  in  the 
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United    States    are    consuming    diets 
marginal  to  deficient  in  zinc  (Ref.  40). 

Discussion  of  zinc  deficiency  in  the 
U.S.  necessitates  review  of  techniques 
for  assessing  zinc  deficiency.  Currently 
metabolic  balance  studies,  isotope 
turnover  studies,  plasma  zinc '  levels, 
urinary  zinc  excretion,  hair  zinc  con- 
tent, and  taste  acuity  are  being  used. 
No  technique  has  been  demonstrated 
to  provide  direct  evidence  of  zinc  defi- 
ciency. The  critical  test  remains  a  de- 
finitive response  to  oral  supplementa- 
tion with  zinc  tmder  controlled  condi- 
tions (Ref.  41). 

Evidence  that  marginal  zinc  deflcien- 
(ry  does  occur  is  presented  in  the  work 
of  Henkin  and  Bradley,  (Ref.  46), 
Henkin  et  al.  (Ref.  47)  and  Schechter 
et  al.  (Ref.  48).  who  find  that  a  de- 
crease in  taste/smell  acuity  may  be 
corrected  by  zinc  administration.  Ham- 
bidge  et  al.  (Ref.  49)  reported  that  of 
10  children  living  in  the  Denver  area 
and  having  low  hair  zinc  concentra- 
tion, 7  had  poor  appetites,  8  had 
heights  below  the  tenth  percentile 
(Harvard  growth  charts),  and  5  of  6 
.  showed  lowered  taste  acuity.  After  1  to 
3  months  of  daily  dietary  zinc  supple- 
mentation (1  to  2  mg/kg  zinc  sulfate), 
taste  acuity  returned  to  normal  and 
hair  zinc  increased  in  5  of  the  10  chil- 
dren. The  children  were  drawn  from  a 
group  of  338  upper-  and  middle-class 
Caucasians. 

Hallbook  and  Lanner  (Ref.  19)  treat- 
ed leg  ulcer  patients  with  zinc.  One 
group  had  initial  serum  zinc  levels  of 
less  than  110  >ig  percent  and  the  other 
had  initial  levels  greater  than  110  ng 
percent.  Those  with  low  serum  zinc 
had  slower  healing,  and  this  defect 
was  corrected  by  600  mg  zinc  sulfate 
daily.  Pories  et  al.  (Ref.  15)  also  found 
shortened  healing  time  in  surgical  pa- 
tients when  zinc  sulfate  was  given 
orally.  It  appears  that  zinc  supple- 
ments do  not  accelerate  wound  healing 
unless  there  has  been  previous  deple- 
tion of  this  element. 

Abnormally  high  urinary  zinc  levels 
are  observed  in  alcoholics  (Ref.  50). 
and  such  patients  are  a  higher  risk 
population  for  zinc  deficiency.  Fasting 
obese  patients  have  up  to  10-fold  in- 
creases in  urinary  zinc  but  no  change 
In  plasma  levels  and  a  cumulative  loss 
of  10  to  15  percent  of  total  body  zinc. 
High  urine  zinc  levels  are  seen  in  renal 
disease,  diabetes,  liver  disease,  por- 
phyria, proteinuria,  trauma,  and  kwa- 
shiorkor (Refs.  51  and  52). 

Zinc  depletion  hu  been  associated 
with  the  use  of  various  drugs.  Includ- 
ing histidlne  (Ref.  53).  penicillamine 
(Ref.  54),  phenytoin  (Ref.  55),  thiama- 
zole  (Ref.  56),  and  thiazides  (Ref.  57). 

Human  dietary  zinc  deficiency  has 
been  doctunented  in  the  Middle  East 
(Refs.  57  through  64).  Dwarfs  with  ex- 
treme iron  deficiency  anemia  and  re- 
tarded sexual  development  responded 


to  treatment  with  zinc  sulphate  by 
growth  and  sexualfunctioning.  Studies 
by  Ronaghy  et  al.  (Refs.  65  and  66) 
suggest  that  less  severe  zinc  deficiency 
might  contribute  to  short  stature  with 
delayed  puberty.  Clinical  deficiency 
states  are  associated  with  low  levels  of 
zinc  in  hair  as  well  as  plasma  zinc 
(Ref.  67). 

Zinc  deficiency  may  occur  in  associ- 
ation with  other  diseases.  Caggiano  et 
al.  (Ref.  68)  reported  a  case  of  zinc  de- 
ficiency occurring  secondary  to  intesti- 
nal malabsorption,  recurrent  infection, 
aikl  hypogammaglobulinemia.  Again, 
retarded  growth  and  hypogonadism 
were  seen,  both  responsive  to  zinc  sup- 
plementation. 

Zinc  deficiency  might  be  expected  In 
many  other  types  of  generalized  ma- 
labsorption. The  low  plasma  zinc  levels 
and  reduced  taste  acuity  observed  in 
celiac  sprue  and  regional  enteritis 
(Refs.  69  and  70)  imply  possible  defi- 
<riency  in  these  diseases.  One  severe 
case  of  deficiency  in  regional  enteritis, 
responsive  to  zinc  therapy,  was  report- 
ed by  Sandstead  (Ref.  40). 

Clinical  and  bi(x:hemlcal  Indications 
of  zinc  deficiency  are  found  to  accom- 
pany sickle  cell  disease.  In  controlled 
studies  of  patients  with  sickle  cell 
anemia  complicated  by  leg  ulcers, 
those  treated  with  zinc  sulfate  had  a 
healing  rate  that  was  three  times 
faster  than  the  placebo  group  (Ref. 
14).  Prasad  et  al.  (Ref.  20)  observed 
hypogonadism  and  growth  retardation 
in  a  group  of  36  patients  with  sickle 
cell  anemia.  Those  treated  with  oral 
zinc  sulfate  responded  by  weight  gain 
and  in  some  cases  by  growth  and 
sexual  development.  Plasma  zinc  in 
sickle  cell  disease  is  below  normal 
(Refs.  20  and  71)  as  is  erythrocyte  and 
hair  zinc.  Urinary  zinc  excretion  is  ele- 
vated, probably  associated  with  in- 
creased hemolysis  in  this  disease. 

Moynahan  (Ref.  13)  reported  in  1974 
that  in  infants  suffering  from  acroder- 
matitis enteropathica.  treatment  with 
zinc  led  to  complete  clearance  of  skin 
lesions  and  restored  normal  t)owel 
fiuicUon.  Malabsorption  is  thought  to 
be  one  of  the  defects  in  sine  metabo- 
lism leading  to  zinc  deficiency  in  this 
disease  (Ref.  72).  The  effectiveness  of 
zinc  treatment  has  been  confirmed  by 
others  (Refs.  73  through  77). 

In  patients  with  acrodermatitis  en- 
teropathica who  became  pregnant, 
there  were,  out  of  the  seven  pregnan- 
cies reported,  one  abortion  and  two 
major  congenital  malformations  (Ref. 
78).  The  malformations  were  similar 
to  those  seen  in  the  offspring  of  zinc- 
deficient  rats.  Zinc  deficiency  in  ani- 
mals need  only  be  transient  to  have 
teratogenic  effects  on  the  fetus. 
Burch,  Hahn.  and  Sullivan  review  a 
wealth  of  additional  circumstantial 
evidence  which  strongly  suggests  that 
zinc  deficiency  in  pregnant  humans 


may   result   In   congenital   anomalies 
(Ref.  7). 

Cohen.  Schechter.  and  Henkin  re- 
ported that  In  19  patients  with  second 
and  third  degree  bums,  84  percent 
showed  decreased  taste  acuity  (Ref. 
?•).  Of  these,  the  serum  zinc  was  de- 
creased and  urinary  zinc  was  elevated 
compared  to  150  controls.  Carr  and 
Wilkinson  (Ref.  80)  also  found  persis- 
tent, highly  elevated  urinary  zinc  In 
severely  burned  children.  A  substan- 
tial decrease  in  tissue  zinc  following 
thermal  injury  has  been  reported 
(Ref.  81). 

Recently.  In  a  controlled  study.  220 
mg  zinc  sulfate  given  three  times  daily 
Improved  Joint  pain  and  stiffness  in  a 
group  of  patients  with  rheumatoid  ar- 
thritis (Ref.  21).  This  promising  obser- 
vation requires  confirmation  with  fur- 
ther attention  to  the  zinc  status  of  pa- 
tients and  the  long-term  effects  of 
therapy. 

Use  of  zinc  In  the  management  of 
conditions  such  as  acrodermstltls  en- 
teropathica. sickle  cell  disease,  and 
rheumatoid  arthritis  requires  the 
direct  supervision  of  a  physician.  Zinc 
Is  therefore  not  appropriate  for  OTC 
use. 

e.  Conclusion.  The  Panel  has  re- 
viewed the  scientific  literature,  the 
submitted  data,  and  the  marketing 
history  of  vitamin  and  mineral  Ingre- 
dients. Based  on  the  available  data, 
the  Panel  concludes  that  zinc  sulfate, 
in  the  dosage  identified  under  Catego- 
ry I  conditions  below,  is  the  only  ac- 
ceptable source  of  elemental  zinc 
which  is  safe  and  effective  for  the  pre- 
vention of  zinc  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician. 

I.  Category  I  conditions  under  which 
zinc  is  generally  recognized  as  safe 
and  effective  and  is  not  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory I  conditions  be  effective  30  days 
after  the  date  of  publication  of  the 
final  monograph  in  the  Feokral  Reg- 
ister. 

Zinc  sulfate  is  the  only  zinc  source 
which  may  be  used  as  a  Category  I 
source  of  zinc.  Dosage  must  be  based 
on  elemental  zinc  (Zn.  molecular 
weight  65.4). 

(1)  Dosage— For  prevention  of  defi- 
ciency. For  adults  and  children  1  year 
of  age  and  older,  the  oral  dosage  Is  10 
to  25  mg  dally.  For  pregnant  and  lac- 
tating women,  the  oral  dosage  is  25  mg 
daily.  For  children  under  1  year  of 
age,  the  Panel  recommends  the  advlcx 
and  supervision  of  a  physician. 

(2)  Labeling.  The  Panel  recommends 
the  following  Category  I  labeling: 

Indication— For  jtrevention  of  defi- 
eiency.  "For  um  in  tht  prevention  of 
irine  dtttciiKy  whan  tb«  DMd  for  such 
ttMrapy  baa  bMO  detarulzMd  by  a 
phyiiclaiL*' 
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g.  Category  II  conditions  under 
which  zinc  is  not  generally  recognized 
as  safe  and  effective  or  is  misbranded. 
The  Panel  recommends  that  the  Cate- 
gory II  oxidltlons  be  eliminated  from 
OTC  zinc  drug  products  effective  6 
months  after  the  date  of  publication 
of  the  final  monograph  In  the  Federal 
Register. 

The  Panel  concludes  that  the  effec- 
tiveness of  zinc  hydroxide,  zinc  oxa- 
late, zinc  phytate,  and  zinc  sulfide  is 
not  siipported  by  the  scientific  evi- 
dence because  absorption  of  these 
salts  is  not  substantiated.  Zinc  deple- 
tion associated  with  sickle  cell  anemia, 
acrodermatitis  enteropathica.  celiac 
disease,  and  other  gastrointestinal  dis- 
orders should  be  diagnosed  and  man- 
aged directly  under  a  physician's  con- 
tinuing care,  and  OTC  zinc  prepara- 
tions for  those  purposes  are  not  safe 
and  appropriate.  Similarly,  self-medl- 
catlon  with  zinc  for  leg  ulcers  or  rheu- 
matoid arthritis  should  not  be  at- 
tempted, despite  preliminary  reports 
suggesting  that  zinc  may  be  useful  in 
treating  those  conditions.  Leg  ulcers 
and  rheumatoid  arthritis  require  diag- 
nosis and  management  by  a  phjrsiclan, 
not  OTC  management. 

h.  Category  III  conditions  for  which 
the  avaUable  data  are  insufficient  to 
permit  Anal  classification  at  this  time. 
The  Panel  recommends  that  a  period 
of  2  years  be  permitted  for  the  (X)m- 
pletlon  of  studies  to  support  the  move- 
ment of  Category  III  conditions  to 
Category  I. 

There  are  insufficient  data  to  estab- 
lish the  safety  or  effectiveness  of  zinc 
carbonate,  zinc  chloride,  zinc  gluco- 
nate, zinc  lactate,  and  zinc  oxide. 

Data  to  demonstrate  bioavailability 
or  Isotope  absorption  tests  are  re- 
quired to  show  serum  zinc  elevation 
greater  than  80  percent  of  that  of  zinc 
sulfate  as  a  single  Ingredient  and  when 
combined  with  vitamins  and  minerals. 
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The  Food  and  Drug  Administratln 
has  determined  that  this  document 
does  not  contain  an  agency  action  cov- 
ered by  21  CFR  25.1(b)  and  considera- 
tion by  the  agency  of  the  need  for  pre- 
paring an  environmental  impact  state- 
ment Is  not  required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201.  502, 
505.  701.  52  Stat.  1040-1042  as  amend- 
ed. 1050-1053  as  amended.  1055-1056 
as  amended  by  70  Stat.  919  and  72 
SUt.  948  (21  U.S.C.  321.  352.  355,  371)). 
and  the  Administrative  Procedure  Act 
(sees.  4,  5,  and  10.  60  Stat.  238  and  243 
as  amended  (5  U.S.C.  553.  554.  702. 
703,  704)).  and  under  authority  dele- 
gated to  him  (21  CFR  5.1).  the  Com- 
missioner proposes  that  Subchapter  D 
of  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  by 
adding  new  Part  345.  to  read  as  fol- 
lows: 
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Definitions. 
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345.10    Vitamins. 
345.12    Minerals. 

345.20    Permitted  combinations  of  active  in- 
gredients. 

Iiihpart  C— (t«Mrv«41 

Subpart  P     lafctllng 

345.50  Labeling  of  vitamin  drug  products. 
345.70  Labeling  of  mineral  drug  products. 
345.78    Labeling  of  permitted  combinations 

of  active  ingredients. 
345.80    Professional  lat>ellng. 

AoTHORrrv:  Sees.  201.  502.  505.  701.  62 
SUt.  1040-1042  as  amended.  1050-1053  as 
amended,  1055-1056  as  amended  by  70  SUt. 
919  and  72  Stat.  948  (21  U.S.C.  321.  352.  355. 
371);  (5  U.S.C.  553.  554.  702,  703,  704). 

Subpart  A — 0«n«ral  PravKi«ns 

§  313.1     Scope. 

An  over-the-counter  vitamin  and 
mineral  drug  product  in  a  form  suit- 
able for  oral  administration  Is  general- 
ly recognized  as  safe  and  effective  and 
is  not  mlsbranded  if  It  meets  each  of 
the  conditions  in  this  Part  345  in  addi- 
tion to  each  of  the  general  conditions 
esUbllshed  in  S  330.1  of  this  chapter. 

§  345.3     Dennitions. 

(a)  Vitamin  drug.  An  agent  which  is 
essential  in  small  amounts  for  the 
maintenance  of  normal  metabolic 
ftmctlons  but  is  not  synthesized  within 
the  body  and.  therefore,  must  be  fiu-- 
nished  from  exogenous  sources  and 
that  is  labeled  for  use  in  the  preven- 
tion or  treatment  of  a  deficiency  when 
the  need  for  such  therapy  has  been 
determined  by  a  physican. 

(b)  Mineral  Drug.  An  agent,  or  ita 
salts,  which  is  noncombustible  and  in- 
organic and  remains  in  the  "ash"  after 
combustion  of  natural  materials  at  a 
high  temperature  and  that  is  labeled 
for  use  in  the  prevention  or  treatment 
of  a  deficiency  when  the  need  for  such 
therapy  has  been  determined  by  a 
physican. 

Swbptl  •— AcHv*  lnflr«di«nto 

f  US.19    Vitamin  active  ingredients. 

The  active  ingredients  of  the  prod- 
uct consist  on  one  or  more  of  the  fol- 
lowing when  used  within  the  dosage 
for  each  ingredient  identified  In 
S  345.50(d): 

(a)  Vitamin  C.  Acceptable  sources  of 
vitamin  C  activity  are  ascorbic  acid,  as- 
corbyl  palmitate.  calcitim  ascorbate. 
niacinamide  ascorbate  (for  use  only  In 
combinations    requiring    both    niacin 
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and  vitamin  C).  and  sodium  ascorbate: 
Provided,  That  the  dosage  identified 
in  §  345.50(d)(1)  or  (2)  is  based  on  the 
L-ascorblc  acid  equivalent  (C«H.O«. 
molecular  weight  176.2). 

(b)  Vitamin  B-12.  Cyanocobalamln 
is  only  acceptable  source  of  vitamin  B- 
12  activity:  Provided,  That  the  dosage 
identified  in  §  345.50(d)(3)  Is  based  on 
the  cyanocobalamln  equivalent 
(C«H„CoN,«O..P,  molecular  weight 
1355.4). 

(c)  Folacin.  Folic  acid  Is  the  only  ac- 
ceptable source  of  folacin  activity:  Pro- 
vided, That  the  dosage  identified  in 
$  345.50(d)(4)  is  based  on  the  pteroyl 
mono-L-glutamic  acid  equivalent 
(CiJiiJ^rO..  molecular  weight  441.4). 

(d)  Niacin.  Accpetable  sources  of 
niacin  activity  are  niacinamide  and 
niacinamide  ascorbate:  Provided,  That 
the  dosage  identified  In  S  345.50(d)(5) 
or  (6)  is  based  on  the  niacinamide 
equivalent  (C.H«N,0,  molecular  weight 
122.1). 

(e)  Pantothenic  acid.  Accpetable 
sotux:es  of  pantothenic  acid  activity 
are  calcium  pantothenate,  dexpanth- 
enol.  and  panthenol:  Provided,  That 
the  dosage  identified  in  5345.50(dK7) 
is  based  on  the  D-pantothenic  acid 
equivalent  (CJJ«NO..  molecular 
weight  219.2):  And  provided.  That  pan- 
tothenic acid  is  not  used  as  a  single 
active  ingredient  drug  product  but 
may  be  nsed  only  In  combinations 
identified  In  5345.20(aXl).  (2).  (S).  (4). 
(5).  (8).  (7),  (b)(1).  (2),  and  (3). 

(f)  Vitamin  B-6.  Pyridoxine  hydro- 
chloride is  the  only  acceptable  source 
of  vitamin  B-6  activity:  Provided,  That 
the  dosage  identified  in  S  345.50(d)(8) 
or  (9)  is  based  on  the  pyridoxine  hyr- 
ochloride  equivalent  (CH„ClNO..  mo- 
lecular 205.6). 

(g)  Riboflavin.  Acceptable  sources  of 
riboflavin  activity  are  riboflavin  and 
riboflavin-S-phosphate  sodium:  Pro- 
vided, That  the  dosage  identified  in 
{345.50(d)(10)  or  (11)  is  based  on  the 
riboflavin  equivalent  (C>.H»N<0..  mo- 
lecular weight  376.4). 

(h)  Thiamine.  AccepUble  sources  of 
thiamine  activity  are  thiamine  hydro- 
chloride and  thiamine  mononitrate: 
Provided,  That  the  dosage  identifled 
in  S345.50(d)(12)  or  (13)  is  based  on 
the  thiamine  chloride  hydrochloride 
equivalent  (C„H.,C1N40S.HC1.  molecu- 
lar weight  337.3). 

(i)  Vitamin  A.  Acceptable  sources  of 
vitamin  A  activity  are  vitamin  A,  vita- 
min A  acetate,  and  vitamin  A  palmi- 
tate: Provided,  That  the  dosage  identi- 
fied in  5345.50(d)(14)  or  (15)  is  based 
on  the  retinol  equivalent  expressed  in 
international  units  (C«<>H>oO,  molecular 
weight  286.4  and  0.3  microgram  retinol 
is  equivalent  to  1.0  international  imit). 

(J)  Vitamin  D.  Acceptable  sources  of 
vitamin  D  activity  are  cholecalclferol 
and  ergocalclferoL  Provided,  That  the 
dosage  identified  in  f  345.50(dK16)  Is 
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based  on  either  the  cholecalclferol 
equivalent  (CttKMO,  molecular  weight 
384.6)  expressed  in  international  units 
or  the  ergocalclferol  equivalent 
(C»H..O,  molecular  weight  396.6)  ex- 
pressed In  international  units  (0.025 
microgram  vitamin  D  is  equivalent  to 
1.0  Intemationsd  irnit). 

(k)  Vitamin  E.  Acceptable  sources  of 
vitamin  E  activity  are  tocophersolan, 
alpha-tocopheryl  acetate,  alpha-toco- 
pheryl  acid  succinate,  and  vitamin  E: 
Provided,  That  the  dosage  Identified 
in  S345.50(d)(17)  is  based  on  the  dl- 
alpha-tocopheryl  acetate  equivalent 
expressed  in  international  imlts 
(C,,H„0,.  molecular  weight  472.7  and 
1  milligram  dZ-alpha-tocopheryl  ace- 
tate Is  equivalent  to  1.0  International 
unit):  And  provided.  That  vitamin  E  is 
not  used  as  a  single  active  ingredient 
drug  product  but  may  be  used  only  In 
combinations  identified  in 

§  345.20(a)(1),  (5).  (6).  (7),  and  (b)(1). 

§  345.12    Minerals. 

The  active  Ingredients  of  th*  prod- 
uct consist  of  one  or  more  of  the  fol-  • 
lowing  when  used  within  the  dosage 
for     each     ingredient     identified     In 
1 345.70(d): 

(a)  CoictuTii.  Acceptable  sources  of 
calcium  are  calcium  caseinste,  calcium 
cttrste.  caldtun  glubionate.  calcitun 
ghaconate,  caldimi  lactate,  calcium 
l^ospahte  dibasic,  calcium  sulfate. 
and  precipitated  calcivun  carbonate: 
Provided  That  the  dosage  identified  in 
f345.70(dXl)  is  based  on  elemental 
calcium  (Ca,  molecular  weight  40.1). 

(b)  Iron.  Acceptable  sources  of  iron 
are  ferroglycine  sulfate;  ferrous  fu- 
marate;  ferrous  glutamate;  ferrous 
gluconate:  ferrous  succinate;  and  fer- 
rous lactate;  and  ferrous  sulfate,  dried: 
Provided,  That  the  dosage  Identified 
In  §345J0(dK2)  Is  based  on  elemental 
iron  (Fe  molecular  weight  55.8).  The 
iron  content  of  a  product  must  be  la- 
beled In  terms  of  elemental  Iron. 

(c)  Zinc.  Zinc  sulfate  is  the  only  ac- 
ceptable source  of  zinc:  Provided,  That 
the  dosage  identified  in  5345.70(dK3) 
is  based  on  elemental  zinc  (Zn.  molecu- 
lar weight  65.4). 

S  343.20  Permitted  combinations  of  artive 
ingredienta. 

The  combination  product  may  con- 
sist of  amy  of  the  following: 

(a)  CombinatioTis  for  prevention  of 
deficiency.  (1)  All  Category-  I  vitamin 
ingredients  identified  In  §345.10  may 
be  combined  within  the  reconunended 
dosage  ranges  for  the  prevention  of 
deficiency  identified  in  8  345.50(d). 
This  combination  may  additionally 
contain  pantothenic  acid  Identified  in 
5  345.10(e)  within  the  dosage  range 
Identified  In  i  345.50(d)(7)  and/or  viu- 
mln  E  identified  in  5345.10(k)  within 
the  dosage  Identified  in  {  345.5<KdK17). 


FB>EIAL  tEGISTEt.  VOL  44,  NO.  SS-MUDAY.  MAICH  I*.  1979 


FOSUU.  tEOISTEt.  VOL  44,  Na  St-nUDAY,  MAICH  1«.  1979 


UMI 


UMI 


16198 

(2)  All  Category  I  B-vitamln  ingredi- 
ents identified  in  9  345.10  (b).  (c).  (d). 
(f).  (g).  and  (h)  may  be  combined 
within  the  recommended  dosage 
ranges  for  the  prevention  of  deficiency 
identified  in  5  345.50(d).  This  combina- 
tion may  additionally  contain  panto- 
thenic acid  identified  in  9  345.10(e) 
within  the  dosage  range  identified  in 
9345.50<dX7). 

(3)  All  Category  I  B- vitamin  ingredi- 
ents identified  in  9  345.10  (b).  (c).  (d). 
(f>.  (g).  and  (h)  may  be  combined  with 
vitamin  C  identified  in  9  345.10(a)  all 
within  the  recommended  dosage 
ranges  for  the  prevention  of  deficiency 
identified  in  9  345.50(d).  This  combina- 
tion may  additionally  contain  panto- 
thenic acid  identified  in  9  345.10(e) 
within  the  dosage  range  identified  in 
9  345.50(dH7). 

<4)  Any  combination  identified  in 
subparagraphs  (1).  (2).  or  (3)  of  this 
paragraph  may  be  combined  with  iron 
identified  in  9  345.12(b)  within  the 
dosage  range  for  prevention  of  defi 
ciency  identified  in  9  345.70(d)(2):  Pro- 
lided.  That  the  combination  is  labeled 
for  the  prevention  of  vitamin  and  iron 
deficiencies. 

(5)  Any  combination  identified  in 
subparagraph  (1)  of  this  paragraph 
may  be  combined  with  zinc  identified 
in  9  345.12(c)  within  the  dosage  range 
identified  in  9  345.70(dK3).  This  combi- 
nation may  additionally  contain  iron 
identified  in  9  345.12(b)  within  the 
dosage  range  identified  in 
9  345.70<d)(2)  and/or  calcium  identi- 
Jled  in  9  345.12(a)  within  the  dosage 
range  identified  in  9  345.70(dMl):  Pro- 
vided, That  the  combination  is  labeled 
for  the  prevention  of  vitamin  and  zinc 
(iron  and/or  calcium)  deficiencies. 

(6)  Any  combination  identified  in 
subparagraph  (1)  of  this  paragraph 
may  be  combined  with  calcium  Identi- 
fied in  9  345.12(a)  within  the  dosage 
range  identified  in  9  345.70(dXl).  This 
combination  may  additionally  contain 
iron  identified  in  9  345.12(b)  within  the 
dossaKe  level  Identified  in 
9  345  70<dH2)  and/or  zinc  identified  In 
9  345.12(c)  within  the  dosage  range 
idenlifitd  in  9  345.70(dH3):  Provided, 
That  the  combination  is  labeled  for 
the  prevention  of  vitamin  and  calcium 
(iron  and/or  zinc)  deficiencies. 

(7)  All  Category  I  vitamin  ingredi- 
ents identified  in  9  345.10  may  be  com 
bined  with  zinc  identified  in  9  345.12(c) 
for  prevention  of  deficiency  in  persons 
who  use  alcohol  to  excess,  provided  all 
ingredients  are  present  at  dosage 
levels  for  treatment  of  deficiency  Iden- 
tified in  9  345.50(d)  or  at  the  ma.ximum 
dasage  level  for  prevention  of  deficien- 
cy identified  in  9  345.50(d)  or 
9  345  70(d)  when  dosage  levels  for 
treatment  of  deficiency  have  not  been 
specified.  This  combination  may  addi- 
tionally contain  pantothenic  acid  Iden- 
tified in  9  345.10(e)  within  the  dosage 
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range  identified  in  9  345.50(dK7)  and/ 
or  vitamin  E  identified  in  9  345.10(k> 
within  the  dosage  Identified  in 
9  345.50(dKl7). 

(8)  Any  combination  for  prevention 
of  deficiency  in  pregnant  women  Is 
permitted:  Provided.  That  all  Catego- 
ry I  vitamin  ingredients  identified  in 
9  345.10  are  combined  with  iron  identi- 
fied in  9  345.12(b):  And  provided,  that 
all  Ingredients  are  present  within  the 
dosage  range  for  prevention  of  defi- 
ciency in  pregnant  women  identified 
in  9  345.50(d).  or  within  the  prevention 
dosage  range  if  no  pregnancy  dosage 
range  has  been  specified.  This  combi- 
nation may  additionally  contain  zinc 
identified  in  9  345.12(c)  and/or  calcium 
identified  in  9  345.12(a)  within  the 
dosage  range  for  prevention  of  defi- 
ciency in  pregnant  women  identified 
In  9  345.70(d).  or  within  the  prevention 
dosage  range  if  no  pregnancy  dosage 
range  has  been  specified. 

(b)  Combinations  for  the  treatment 
of  deficiency.  ( I)  All  Category  I  vita- 
min Ingredients  identified  in  9  345.10 
(a),  (d).  (f).  (g).  (h).  and  (i)  within  the 
dosage  ranges  identified  in  9  345.50(d) 
for  the  treatment  of  deficiency  may  be 
combined  with  all  Category  I  vitamin 
ingredients  identified  in  9  345.10  (b). 
(c)  and  (J)  which  have  no  established 
dosage  range  for  the  treatment  of  defi- 
ciency: Provided.  That  these  ingredi- 
ents are  present  at  the  maximum 
dosage  level  identified  in  9  345.5(Kd) 
for  tJie  prevention  of  deficiency.  This 
combination  may  additionally  contain 
pantothenic  acid  identified  In 
9  345.10(e)  within  the  dosage  range 
identified  in  9  345.50(d)(7)  and/or  viu- 
mln  E  Identified  in  9  345.10(k)  within 
the  dosage  range  identified  in 
9  345.50(dK17)  and  proxided  that  the 
combination  is  labeled  for  the  treat- 
ment of  deficiency. 

(2)  All  Category  I  B- vitamin  ingredi- 
ents identified  in  9  345.10  (d).  (f).  (g). 
and  (h)  within  the  dosage  ranges  Iden- 
tified In  9  345.50(d)  for  the  treatment 
of  deficiency  may  be  combined  with  all 
Category  I  B  vlUmin  ingredients  iden- 
tified in  9  345.10  (b)  and  (c)  which 
have  no  established  dosage  range  for 
the  treatment  of  deficiency:  Provided. 
That  these  Ingredients  are  present  at 
the  maximum  dosage  level  identified 
In  9  345.50(d)  for  the  prevention  of  de- 
ficiency. This  combination  may  addi- 
tionally contain  pantothenic  acid  iden- 
tified In  9  345.10(e)  within  the  dosage 
range  Identified  in  9  345.50(dK7):  Pro- 
vided, That  the  combination  is  labeled 
for  the  treatment  of  deficiency. 

(3)  All  Category  I  B- vitamin  ingredi- 
ents identified  In  9  345.10  (d).  (f).  (g). 
and  (h)  within  the  recommended 
dosage  ranges  identified  in  9  345.50(d> 
for  the  treatment  of  deficiency  may  be 
combined  with  vitamin  C  Identified  in 
9  345.10(a)  within  the  dosage  range 
Identified  In  9  345.50(dX2)  and  with  all 


Category  I  B-vitamin  ingredients  iden- 
tified In  9  345.10  (b)  and  (c)  which 
have  no  established  dosage  range  for 
the  treatment  of  deficiency:  Provided. 
That  these  ingredients  are  present  at 
the  maximum  dosage  level  identified 
In  9  345.50(d)  for  the  prevention  of  the 
deficiency.  This  combination  may  ad- 
ditionally contain  pantothenic  acid 
identified  in  9  345.10(e)  within  the 
dosage  range  identified  in 
9  345.50(dK7):  Provided.  That  the  com- 
bination is  labeled  for  the  treatment 
of  deficiency. 

9  345.54    Labeling  of  vitamin   drug   ^od- 
uctii. 

(a)  Statement  of  identity.  The  label- 
ing of  the  product  contains  the  estab- 
lished ruune  of  the  drug,  if  any.  and 
identifies  the  product  as  a  "vitamin." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading  "Indica- 
tions" that  Is  limited  to  one  or  more  of 
the  following  phrases: 

(1)  For  prodxicts  containing  vitamin 
C  identified  in  i345.S(XdHl)  for  pre- 
vention of  deficiency.  "For  use  In  the 
prevention  of  vitamin  C  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(2)  For  product*  containing  vitamin 
C  identified  in  9  34S.S0(.dX2)  for  treat- 
ment of  deficiency.  "For  use  in  the 
treatment  of  vitamin  C  deficiency 
when  the  need  for  such  therapy  has 
t)een  determined  by  a  physician." 

(3)  For  products  containing  vitamin 
B-12  identified  in  i34S.S0(dK3)  for 
prevention  of  dietary  deficiency.  "For 
use  in  the  prevention  of  vitamin  B-12 
dietary  deficiency  when  the  need  for 
such  therapy  has  been  determined  by 
a  physician." 

(4)  For  product*  containing  folacin 
identified  in  i  34S.S(KdH4)  for  preven- 
tion of  deficiency.  "For  use  in  the  pre- 
vention of  folic  acid  deficiency  when 
the  need  for  such  therapy  has  been 
determined  by  a  physician." 

(6)  For  products  containing  niacin 
identified  in  9  34S.S0(dHS)  for  preven- 
tion of  deficiency.  "For  use  in  the  pre- 
vention of  niacin  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(6)  For  products  containing  niacin 
identified  in  i  34S.S(HdH6)  for  treat- 
ment of  deficiency.  "For  use  in  the 
treatment  of  niacin  deficiency  when 
the  need  for  such  therapy  has  been 
determined  by  a  physician." 

(7)  For  products  containing  vitamin 
B-6  identified  in  9  34S.S0(d)(8)  for  pre- 
vention of  deficiency.  "For  use  in  the 
prevention  of  vlUmin  B-a  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 


(8)  For  products  containing  vitamin 
B-6  identified  in  i34S.5(KdX9)  for 
treatment  of  deficiency.  "For  use  In 
the  treatment  of  vitamin  B-6  deficien- 
cy when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(9)  For  products  containing  ribofla- 
vin identified  in  i  34S.S(HdX10)  for 
prevention  of  deficiency.  "For  use  in 
the  prevention  of  riboflavin  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(10)  For  products  containing  ribofla- 
vin identified  in  \  34S.S(KdY.ll)  for 
treatment  of  deficiency.  "For  use  in 
the  treatment  of  riboflavin  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(11)  For  prodvxts  containing  thia- 
mine in  9  34S.S(Kdy.l2)  for  prevention 
of  deficiency.  "For  use  in  the  preven- 
tion of  thiamine  deficiency  when  the 
need  for  such  therapy  has  been  deter- 
mined by  a  physician." 

(12)  For  products  containing  thior 
mine  identified  in  9  34S.S<KdX13)  for 
treatment  of  deficiency.  "For  use  in  the 
treatment  of  thiamine  deficiency  when 
the  need  for  such  therapy  has  been 
determined  by  a  physician." 

(13)  For  products  containing  vita- 
min A  identified  in  S  34S.S<Kd'K14)  for 
prevention  of  deficiency.  "For  use  In 
the  prevention  of  vitamin  A  deficiency 
when  the  need  for  su<*  therapy  has 
been  determined  by  a  physician." 

(14)  For  products  containing  vita^ 
min  A  identified  in  9  J45.5(K(f  Xi5)  for 
treatment  of  deficiency.  "For  use  In 
the  treatment  of  vitamin  A  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(15)  For  products  containing  vita- 
min D  identified  in  9  34S.S<Kd)il6)  for 
prevention  of  deficiency.  "For  use  In 
the  prevention  of  vitamin  D  deficiency 
when  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warn- 
ings under  the  heading  "Warnings": 

(I)  For  products  containing  vitamin 
C  identified  in  9  34S.S(KdHl)  and  (2>— 
(I)  For  products  containing  0.2  meq  (5 
mo)  or  higher  of  sodium  per  unit  of 
dose.  The  sodium  content  must  be 
stated  per  dosage  unit  (e.g..  tablet,  tea- 
spoonful)  when  some  or  all  of  the 
source  of  vitamin  C  is  sodium  ascor- 
bate  if  the  aodliun  content  is  0.2  meq 
(5  mg)  or  higher. 

(II)  For  products  containing  more 
than  S  meg  il25  mg)  sodium  per  unit 
Of  dose.  "Do  not  take  this  product  If 
you  are  on  a  sodium-restricted  diet 
except  under  the  advice  and  supervl- 
aion  of  a  physician." 

•J  (ill)  For  products  containing  vita- 
min C  identified  in  9  345.S(KdX2)  for 
the  treatment  of  deficiency,  (a)  "Pa- 
tients with  gout  and/or  a  tendency  to 
form   kidney  stones  may   be   at   in- 
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creased  risk  when  taking  more  than 
the  recommended  dose.' 

(d)  "Diabetics  taking  more  than  SCO 
milligrams  vitamin  C  daily  may  obtain 
false  readings  in  their  urtaiary  glucMse 
test."    . 

(2)  For  products  containing  vitamin 
B-12  identified  in  l345.S<KdX3)  as  the 
only  active  ingredient  "Caution:  This 
preparation  is  for  the  prevention  of  vi- 
tamin B-12  dietary  deficiency  and 
cannot  be  safely  used  for  the  treat- 
ment of  vitamin  B-12  dietary  deficien- 
cy." 

(3)  For  combination  products  for  the 
prevention  or  treatment  of  multiple 
deficiencies  which  contain  a  preven- 
tion dose  of  vitamin  B-12  identified  in 
9  345.S<KdX.3).  "This  product  cannot  be 
safely  used  for  the  treatment  of  vita- 
min B-12  deficiency." 

(4)  For  products  containing  1  milli- 
gram folacin  per  unit  of  dose  identi- 
fied in  9  J45.5<KdX4>-<i)  "Caution:^ 
The  use  of  folic  acid  for  treatment  of 
anemia  without  the  direction  of  a  phy- 
sician may  be  dteuigerous." 

(ID  "Do  not  exceed  the  recommend- 
ed daily  dosage." 

(5)  For  combination  products  for  the 
prevention  or  treatment  of  multiple 
deficiencies  vjhich  contain  a  preven- 
tion dose  of  1  miUiffram  folacin  per 
unit  of  doM  identified  in 
9  34S.5(Kdy.4).  "This  product  cannot  be 
safely  used  for  the  treatment  of  folic 
acid  defldency." 

(6)  For  products  containing  vitamin 
B-6  identified  in  9  34S.50(.dX8)  and  (9). 
"Caution:  Do  not  take  this  product  If 
you  have  Paridnsonlsm  and  are  <nir- 
rently  taking  1-dopa  except  under  the 
advice  and  supervision  of  a  physician." 

(7)  For  products  containing  ribofla- 
vin identified  in  i  34S.5(KdXll).  "Do 
not  exceed  the  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician." 

(8)  For  products  containing  vitamin 
A  identified  in  {  34S.S0(dXlS).  "Do  not 
exceed  the  recommended  dosage  except 
under  the  advice  and  supervision  of  a 
physician.  Excessive  dosages  may 
cause  harm. " 

(9)  For  products  containing  vitamin 
D  identified  in  9  34S.S(KdH16).  "Do  not 
take  this  product  If  you  have  a  history 
of  kidney  stones  except  under  the 
advice  and  supervision  of  a  physician." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following  state- 
ments under  the  heading  "Directions" 
followed  by  "or  as  directed  by  a  physi- 
cian": 

(1)  For  products  containing  vitamin 
C  identified  in  9  34S.l(Ka)  for  preven- 
tion of  deficiency.  For  adults  and  chil- 
dren 1  year  of  age  and  older,  the  oral 
dosage  is  50  to  100  milligrams  daily. 
For  children  imder  1  year  of  age.  there 
is  no  reconunended  dosage  except 
under  the  advice  and  supervision  of  a 
physician. 
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(2)  For  products  containing  vitamin 
C  identified  in  i345.1(Ka)  for  treat- 
ment of  deficiency.  For  adults  and 
children  1  year  of  age  and  older,  the 
oral  dosage  is  300  to  500  milligram 
dally.  For  children  under  1  year  of 
age,  there  Is  no  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician. 

(3)  For  products  containing  vitamin 
B-12  identified  in  9  34S.l(Kb)  for  pre- 
vention of  dietary  deficiency.  For 
adults  and  children  1  year  of  age  and 
older,  the  oral  dosage  is  3  to  10  micro- 
grams daily.  For  children  under  1  year 
of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and  su- 
pervision of  a  physician. 

(4)  For  products  containing  folacin 
identified  in  f  34S.l(Kc)  for  prevention 
of  deficiency.  For  adults  and  children 
1  year  of  age  and  older,  the  oral 
dosage  is  0.1  to  0.4  milligram  daily.  For 
pregnant  and  lactating  women,  the 
oral  dosage  Is  1.0  milligram  daily.  For 
those  persons  who  use  alcohol  to 
excess,  the  oral  dosage  Is  1.0  milligram 
daily.  For  children  under  1  year  of 
age,  there  is  no  recommended  dosage, 
except  imder  the  advice  and  supervi- 
sion of  a  physician. 

(6)  For  products  containing  niacin 
identified  in  \  34S.l(Kd)  for  prevention 
Of  deficiency.  For  adults  and  children 
1  year  of  age  and  older,  the  oral 
dosage  is  10  to  20  milligrams  daily.  For 
children  imder  1  year  of  age,  there  is 
no  recommended  dosage  except  imder 
the  advice  and  supervision  of  a  physi- 
cian. 

(6)  For  products  containing  niacin 
identified  in  i34S.l(Kd)  for  treatment 
of  deficiency.  For  adults  and  children 
1  year  of  age  and  older,  the  oral 
dosage  is  25  to  50  milligrams  daily.  For 
children  under  1  year  of  age.  there  \s 
no  recommended  dosage  except  under 
the  advice  and  supervlslpn  of  a  physi- 
cian. 

(7)  For  products  containing  panto- 
thenic acid  identified  in  i  34S.10(e) 
provided  that  pantothenic  add  is  not 
used  as  a  single  ingredient  product  but 
may  be  used  in  combinations  identi- 
fied in  i  34S.2(KaXl).  (.2).  (J).  (.4).  (5), 
(«),  (7),  lb)il).  (2).  and  (3V  For  adults 
and  children  1  year  of  age  and  older, 
the  oral  dosage  ts  5  to  20  mUligrams 
daily.  For  children  under  1  year  of 
age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician. 

(8)  For  products  containing  vitamin 
B-6  identified  in  f  34S.10(f)  for  the  pre- 
vention of  deficiency.  For  adults  and 
children  1  year  of  age  and  older,  the 
oral  dosage  is  1.5  to  2.5  milligrams 
daily.  For  children  under  1  year  of 
age.  there  is  no  recommended  dosage 
except  under  the  advice  a^d  supervi- 
sion of  a  physician. 

(9)  For  products  containing  vitamin 
B-6  identified  in  %34&.10(J)  for  the 
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trrcLtwienl  oftUficienc%  For  adulU  and 
children  1  year  of  age  and  older,  the 
oral  doaace  to  7J  to  2S  mUligrams 
dailr-  For  children  under  1  year  of 
ace.  there  Is  no  recommended  doaace 
except  under  the  advice  and  superrl- 
ik»  of  a  phyaidaA. 

(10)  For  prodmet*  containing  ribofla- 
vin identified  in  I  34i.t(Kg)/or  the  pre- 
vention of  de/lcifnct.  For  adults  and 
children  1  year  of  ace  and  older,  the 
orml  dosa«e  to  1  to  2  mlllicranu  daily. 
For  children  under  1  year  of  ace.  there 
to  oo  recommended  dosace  except 
under  the  adrlce  and  supervision  of  a 
physician. 

(11)  For  products  containing  ribofla- 
vin identified  in  f34S.l(Kg)  for  the 
treatment  of  deficiency.  For  adults  and 
children  1  year  of  ace  and  older,  the 
oral  dosace  i3  5  to  25  mlUicrams  claily. 
For  children  under  1  year  of  age.  there 
to  no  recommended  dosace  except 
under  the  advice  and  supervision  of  a 
ptU^iician. 

(IS)  For  product*  containing  thia- 
wtine  identified  in  f  345.1(Kh)  for  the 
prevention  of  deficiency.  For  adulta 
and  children  1  year  of  ace  and  older, 
the  oral  dosace  to  1  to  2  millicrams 
daily.  For  children  under  1  year  of 
ace.  there  to  no  recommended  dosage 
except  under  the  advice  and  supervi- 
sion of  a  physician. 

(13)  For  prodxtctt  containing  thia- 
mine identified  in  i  345.10(h)  for  the 
treatment  of  deficiency.  For  adults  and 
children  1  year  of  age  and  older,  the 
oral  doaage  to  5  to  25  millicrams  dally. 
For  children  under  1  year  of  age,  there 
to  no  recommended  dosage  except 
under  the  advice  and  supervision  of  a 
physician. 

(14)  For  product*  containing  vita- 
min A  identified  in  i34S.10(i)  for  the 
prevention  of  deficiency.  For  adults 
and  children  1  year  of  ace  and  older, 
the  oral  dosace  to  1.250  to  2.500  inter- 
national units  daily.  For  children 
under  1  year  of  ace.  there  to  no  recom- 
mended dosage  except  under  the 
advice  and  supervtoion  of  a  ph^-sician. 

(15)  For  product*  containing  vita- 
min A  identified  in  i34S.10<.i)  for  the 
treatment  of  deficiency.  For  adults  and 
children  1  year  of  age  and  older,  the 
oral  do(>ace  to  5.000  to  10.000  interna- 
tional units  daily.  For  children  under  1 
year  of  age.  there  to  no  recommended 
ans.age  except  under  the  advice  and  su- 
pervision of  a  physician. 

(16)  For  product*  containing  vita- 
min D  identified  in  l34S.l(Kj)  for  the 
prevention  of  deficiency.  For  children 
under  18  years  of  age.  the  oral  dosage 
is  400  international  units  dally.  For 
adults  18  years  of  age  and  older,  the 
oral  dosage  to  200  international  units 
daily. 

(17)  For  product*  containing  vita- 
min E  identified  in  i34S.l(Kk\  pro- 
vided that  vitamin  E  i*  not  u*ed  cu  a 
single  ingredient  but  may  be  used  in 
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combination*  identified  in  §  345.20(a) 
(i).  (5),  (6).  (A  and  (bX/L  For  adulU 
and  children  1  year  of  age  and  older, 
the  oral  dosace  is  30  international 
units  daily.  For  children  under  1  year 
of  age.  there  to  no  reconunended 
dosace  except  under  the  advice  and  su- 
pervtoion of  a  physician. 

f34S.7«    LaWlinc  ol  siiaeral  irug   prod- 

HCU. 

(a)  Statement  of  identUy.  The  label- 
ing of  the  product  contains  the  estab- 
lished name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "mineral." 

(b)  Indication*.  The  labeling  of  the 
product  contains  a  statement  of  the 
Indications  under  the  heading  "Indica- 
tions" that  to  limited  to  one  or  more  of 
the  foUowlnc  phraset 

(1)  For  product*  containing  calcium 
identified  in  f  MS./Xa).  "For  use  In 
the  prevention  of  calcium  deficiency 
Then  the  need  for  such  therapy  has 
been  determined  by  a  physician." 

(2)  For  prxMtuct*  containing  iron 
identified  in  t34S.i2(b).  "For  use  In 
the  prerentioQ  of  iron  deficiency  when 
the  need  for  such  therapy  has  been 
determined  by  a  physician." 

(2)  For  product*  containing  zinc 
identified  in  ^345  1 2(c).  "For  use  in 
the  prevention  of  line  deficiency  when 
the  need  for  such  therapy  has  been 
detennined  by  a  physician." 

(c>  Warning*,  The  labelinc  of  the 
product  contains  the  following  wam- 
incB  under  the  heading  "Warnings": 

For  product*  containing  iron  identi- 
fied in  i  345.12(b).  "Caution:  The 
treatment  of  any  anemic  condition 
should  be  under  the  advice  and  super- 
vision of  a  physician." 

(d)  Direction*.  The  labeling  of  the 
product  contains  the  following  state- 
ments under  the  heading  "Directions" 
followed  by  "or  as  directed  by  a  physi- 
cian": 

(1)  For  product*  containing  calcium 
identified  in  |  345.12(a)  for  prevention 
of  deficiency.  For  adults,  children  1  to 
under  10  years  of  age.  and  children  12 
years  of  ace  and  older,  the  oral  dosage 
is  400  to  800  milligrams  daily.  For 
preadolescent  and  pubescent  children 
10  to  under  12  years  of  age  and  for 
pregnant  and  lactatlnc  women,  the 
oral  dosace  to  600  to  1.200  milligrams 
daUy.  For  elderly  adulU  over  51  years 
of  age.  the  oral  dosage  to  500  to  1.000 
millicrams  daily.  For  infnaU  6  months 
to  under  1  year  of  age.  the  oral  dosage 
to  SCO  to  600  millicrams  daily.  For  in- 
fants under  6  months  of  age.  the  oral 
dosage  is  200  to  400  milligrams  daily. 

(2)  For  product*  containing  iron 
identified  in  i  345.12(b)  for  prevention 
of  deficiency.  For  menstruating  and 
lacutlng  women,  the  oral  dosage  to  10 
to  30  milligrams  daily.  For  pregnant 
women,  the  oral  dosage  to  30  to  60  mil- 
ligrams daily.  For  children  6  months 
to   under   5   years   of   age.   the   oral 


dosage  to  10  to  IS  milligrams  daily.  For 
Infants  under  6  months  of  age.  there  to 
no  recommended  dosage  except  under 
the  advice  and  supervtoion  of  a  physi- 
cian. For  combination  products  other 
than  for  use  in  pregnancy,  the  oral 
dosage  for  adults  and  children  S  years 
of  ace  and  older,  to  10  to  20  milligrams 
daily. 

(3)  For  product*  containing  zinc 
identified  in  f  345.12(c)  for  prevention 
of  deficiency.  For  adults  and  children 
1  year  of  ace  and  older,  the  oral 
dosage  to  10  to  25  milligrams  daily.  For 
pregnant  and  lactating  women,  the 
oral  dosage  to  2S  milligrams  daily.  For 
children  urxler  1  year  of  age.  there  to 
no  reconmiended  dosage  except  under 
the  advice  and  supervision  of  a  physi- 
cian. 

& 345.78    Labenng   of   permitted   rombina- 
tions  of  artlTe  ingredient*. 

(a)  Statement  of  identity.  The  label- 
ing of  the  product  contains  the  estab- 
Itohed  name  of  the  druc.  if  any  and 
Identifies  the  product  as  either  a 
"multiple  vitamin"  or  a  "multiple  vita- 
min with  mlnerato." 

(b)  Indication*.  The  labelinc  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading  "Indica- 
tions" that  to  limited  to  one  or  more  of 
the  following  phrases: 

(1)  For  combinations  containing 
only  vitamin*  identified  in 
S  34 5. 20(a)(1).  (2).  and  (J)  for  preven- 
tion of  deficiency.  "For  the  prevention 
of  deficiencies  of  vitamins  named  on 
the  label  when  the  need  for  such  ther- 
apy has  been  determined  by  a  physl- 
can." 

(2)  For  comMnaffoTU  containing  vi- 
tamin* and  mtneral*  identified  in 
i  345.20(a)(4).  (S),  and  (8)  for  preven- 
tion of  deficiency.  "For  the  prevention 
of  deficiencies  of  vitamins  and  mlner- 
ato named  on  the  label  when  the  need 
for  such  therapy  has  been  determined 
by  a  physican." 

(3)  For  combination*  identified  in 
i34S.20(a)(T)  for  prevention  of  defi- 
ciency. "Useful  as  an  aid  in  the  pre- 
vention of  deficiency  of  \itamlns 
named  on  the  label  and  zinc  in  persons 
using  alcohol  to  excess  when  the  need 
for  such  therapy  has  been  determined 
by  a  phj-slcan." 

(4)  For  combination*  identified  in 
i  345.20(a)(8)  for  prevention  of  defi- 
ciency. "For  the  prevention  of  defi- 
ciencies of  vitamins  named  on  the 
label  and  Iron  in  pregnant  women 
when  the  need  for  such  therapy  has 
been  determined  by  a  physican." 

(5)  For  combination*  containing 
only  vitamin*  identified  in 
i34S.20(bHl).  (2).  and  (3)  for  treat- 
ment of  deficiency.  "For  the  treatment 
of  deficiencies  of  vitamins  named  on 
the  label  when  the  need  for  such  ther- 
apy has  been  determined  by  a  physi- 
can." 


§  .14.5.80    ProfetiHiunal  labeling. 

The  lebeling  of  the  product  provided 
to  health  professionals  contains  the 
following  Information: 

(a)  For  products  containing  vitamin 
C  identified  in  i345.ma).  (1)  "When 
•  diabetics  Ingest  large  quantities  (great- 
er than  500  milligrams  daily)  of  vita- 
min C.  the  following  false  results  may 
occur  when  testing  for  glycosuria:  (I) 
false-negatives    for    glucose    oxidase 
enzyme  strip-tests  and  (ii)  faltrf'-pasi- 
tlves  for  tests  based  on  copper  reduc- 
tion." ^  , 
(2)  "The  Ingestion  of  daily  doses  of 
1,000  milligrams  or  more  vitamin  C 
may  result  In  harmful  effects  due  to 
hyperoxaluria  and   to   Increased  uri- 
nary acidity  and  uric  acid  excretion; 
oxalate   and   uric   acid   crystallzatlon 
may  occur  In  the  kidney  or  bladder,  es- 
pecially   In   patients   prone   to   renal 
stone  formation.  Additional  rlsli  fac- 
tors include  consumption  of  foods  con- 
taining   high    levels   or   exalate,   and 
small  intestinal  disease  states,  e.g..  re- 
sectionlng,    evidencing    Increased   uri- 
nary oxalate.  Persons  consuming  these 
excessive  amounts  of  vitamin  C  should 
be  under  a  physlcan's  supervtoion." 

(3)  "No  exogenous  vitamin  C  should 
be  ingested  for  48  to  72  hours  prior  tx) 
conducting  amlne-dependent  stool 
occult  blood  tests,  to  prevent  a  false- 
negative  test  resulting  from  a  high 
fecal  excretion  of  ascorbic  acid.' 

■(b)  For  product*  containing  vitamin 
B-6  identified  in  1345.10(f).  "In- 
creased pytldoxlne  hyrochloride  doses 
are  required  In  vitamin  B-6  dependen- 
cy syndromes  (pytldoxine-responslve- 
anemla,  seizures,  familial  xanthurenic 
aciduria,  cystatlonlurla).  Supplemen- 
tal leveto  of  pyridoxine  hydrochlordle 
are  required  when  patients  take 
(during  receipt  of)  drugs  or  chemicals 
which  bind  and  Inactivate  pyridoxine 


hydrochloride  (isonlcotlnlc  acid  hydra- 
zlde,  cycloserine,  hydralazine,  penicil- 
lamine, and  semlcarbazide)." 

(c)  For  products  containing  ribofla- 
vin Identified  in  ^  345.10(g).  "Certain 
individuals  may  require  Increased 
leveto  of  reboflavln,  such  as  Individuals 
with  biliary  obstruction,  individuals  or 
oral  contraceptives,  and  Individuals 
consuming  large  quanitles  of  alcohol." 

Interested    persons    are    Invited    to 
submit    their    comments    In    writing 
(preferably  In  quadruplicate  and  Iden- 
tified with  the  Hearing  Clerk  docket 
number  found  In  brackets  In  the  head- 
ing of  thto  document)  regarding  thte 
proposal  on  or  before  June  14.  1979. 
Such  comments  should  be  addressed 
to  the  office  of  the  Hearing  Clerk 
(HFA-305),  Pood  and  Drug  Admlnto- 
tratlon,  Rm.  4-65.  5600  Fishers  Lane. 
Rockvllle.  MD  20857,  and  may  be  ac- 
companied by  a  memorandum  or  brief 
In   support   thereof.   Additional   com- 
ments replying  to  any  comments  so 
filed  may   also   be   submitted   on   or 
before  July  16,   1979.  Received  com- 
ments may  be  seen  in  the  above  office 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  thte 
proposal  have  been  carefully  analyzed, 
and  It  had  l»een  determined  that  the 
proposed  rulemaking  does  not  Involve 
major  economic  consequences  as  de- 
fined by  that  order.  A  copy  of  the  reg- 
ulatory analysis  assessment  support- 
ing thto  determination  to  on  file  with 
the  Hearing  Clerk,  Pood  and  Drug  Ad- 
mintotratlon.        ' 

Dated:  March  1,  1979. 

Sherwin  Gardner, 
Acting  Commissioner  of 
Food  and  Drug*. 

(PR  Doc.  79-7189  Piled  3-15-79:  8:45  am] 
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[4110-03-M] 

TitI*  21-^ood  and  Drugs 

CHAPTER  I^FOOO  AND  DRUG  AD- 
MINISTRATION, DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL- 
FARE 

SUtCMATTEl  »— FOOD  FOI  HUMAN 
CONSUMfTtON 

[Docket  No.  75N-0332) 

PART  108— EMERGENCY  PERMIT 
CONTROL 

Addifivd  Foods 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  This  document  prescribes 
the  specific  enforcement  provisions  for 
exemption  from,  or  compliance  with, 
the  emergency  permit  control  system 
of  the  Pederal  Pood,  Drug,  and  Cos- 
metic Act  for  the  production  of  acidi- 
fied food.s.  The  primary  public  health 
problem  with  these  foods  is  the  possi- 
ble formation  of  botulinal  toxin,  and 
this  regulation  will  ensure  safe  manu- 
facturing, processing,  and  packing  pro- 
cedures. 

DATES:  Effective  May  15.  1979, 
except  for:  (1)  9108.25(cKl)  (21  CPR 
108.2S(cKl)).  concerning  registration, 
which  is  effective  July  18.  1979:  (2) 
8 108.25(c)(2).  concerning  process 
filing,  which  Is  effective  60  days  after 
registration  and  before  packing  any 
new  product:  and  (3)  5  108.25(f),  con- 
cerning personnel  training,  which  Is 
effective  September  18,  1980.  Objec- 
tions by  AprU  16,  1979. 

ADDRESS:  Written  objections  to  the 
Hearing  Clerk  (HPA-305),  Pood  and 
Drug  Administration.  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

POR  PURTHER  INPORMATION 
CONTACT: 

MeUin  R.  Johnston.  Bureau  of 
Poods  (HPP-414).  Pood  and  Drug 
Administration.  Department  of 
Health.  Education,  and  Welfare,  200 
C  St.  SW.,  Washington,  DC  20204. 
202-245-1514. 

SUPPLEMENTARY  INPORMATION: 
In  the  Federal  Recistkr  of  July  23, 

1976  (41  PR  30442),  the  Commissioner 
of  Pood  amd  Drugs  proposed  to  estab- 
lish a  new  regulation  (21  CPR  90.22 
before  the  recodification  published  in 
the  Pederal  Register  of  March   15, 

1977  (42  PR  14302))  subjecting  pickled, 
fermented,  and  acidified  foods  to  regu- 
lation under  section  404,  the  emergen- 
cy permit  control  provisions  of  the 
Pederal  Pood.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  344).  The  proposal  set  forth 
requirements  Intended  to  ensure  safe 
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manufacturing,  processing,  and  pack- 
ing procedures  for  these  foods  and  to 
permit  the  Pood  and  Drug  Administra- 
tion (PDA)  to  verify  that  the  proce- 
dures are  being  followed.  Failure  of 
any  establishment  to  comply  with  the 
requirements  would  constitute  a  prima 
facie  basis  for  immediate  application 
of  section  404  of  the  act  to  that  estab- 
lishment under  the  procedures  estab- 
lished in  Part  108  (21  CPR  Part  108 
(formerly  21  CPR  Part  90)).  Subpart 
A. 

The  agency  provided  a  period  of  60 
days  for  the  filing  of  comments  on  the 
proposal.  In  response  to  a  request  by 
three  trade  associations  and  by  the 
Spanish  Ministry  of  Trade,  the  Com- 
missioner further  extended  the  fom- 
ment  period  to  November  20.  1976* (see 
the  Federal  Register  of  September 
22.  1976  (41  PR  41436)).  Elsewhere  In 
the  July  23,  1976  issue  of  the  Federal 
Register,  the  Commissioner  proposed 
to  establish  current  good  manufactur- 
ing practice  regulations  for  preparing 
pickled,  fermented,  and  acidified  foods 
(41  PR  30457)  and  to  revise  the  cur- 
rent good  manufacturing  regulations 
for  low-acid  canned  foods  (41  PR 
30444). 

The  National  Canners  Association 
(now  the  National  Food  Processors  As- 
sociation (NPPA))  filed  extensive  com- 
ments on  the  proposed  revocation  of 
the  exemption  from  the  definition  of 
low-acid  foods  for  tomatoes,  pears,  and 
pineapple  having  a  pH  of  less  than  4.7 
and  figs  having  a  pH  of  4.9  or  below. 
After  the  comment  period  closed. 
NFPA  requested  that  the  comment 
period  be  reopened  to  allow  that  asso- 
ciation to  develop  and  submit  data  to 
determine  the  final  pH  of  certain 
products  and/or  classes  of  products 
that  it  felt  should  be  exempted  from 
the  regulation.  The  comment  period 
was  reopened  until  October  3,  1977,  by 
notice  published  in  the  Federal  Regis- 
ter of  July  29,  1977  (42  PR  38608). 

Nineteen  letters,  each  containing 
one  or  more  comments,  were  received 
from  industry,  trade  associations. 
State  and  Pederal  government  agen- 
cies, and  members  of  Congress. 

Eight  of  the  comments  pertain  to 
the  proposed  revision  of  the  good 
manufacturing  practice  regulations  for 
thermally  processed  low-acid  foods 
packaged  in  hermetically  sealed  con- 
Uiners  (Part  113  (21  CPR  Part  113)) 
and  the  proposed  good  manufacturing 
practice  regulation  for  pickled,  fer- 
mented, and  acidified  foods  (Part  114 
(21  CPR  Part  114)).  Those  comments 
and  the  Commissioner's  responses  are 
found  in  the  final  orders  on  those  pro- 
posals, published  elsewhere  in  this 
issue  of  the  Federal  Register.  The  re- 
maining comments,  summarized,  and 
the  Commissioner's  responses  to  them 
follow: 


1.  One  comment  questioned  the.  In- 
clusion of  fermented  foods  in  the  regu- 
lation because,  the  comment  noted, 
the  agency  gave  no  examples  in  which 
any  proven  Improper  fermentation 
procedure  caused  that  kind  of  food  to 
be  a  health  hazard. 

The  Commissioner  has  reexamined 
the  basis  for  the  decision  to  include 
pickled  and  fermented  foods  within 
this  order.  No  instances  pf  illness  as 
the  result  of  contamination  of  com- 
mercially processed  fermented  foods 
with  Clostridium  botulinum  have  been 
reported  in  the  United  States.  In  addi- 
tion, the  Commissioner  has  contacted 
health  authorities  in  Canada,  Japan, 
the  United  Kingdom,  and  other  mem- 
bers of  tbe  European  Economic  Com- 
munity concerning  this  problem  (the 
correspondence  Is  on  file  in  the  office 
of  the  Hearing  Clerk.  PDA).  No  cases 
of  botulism  caused  by  commercially 
processed  fermented  foods  have  been 
reported  in  those  countries.  In  the  ab- 
sence of  knoum  illnesses  or  deaths 
from  commercially  prepared  ferment- 
ed foods,  the  Commissioner  has  con- 
cluded that  the  regulation  should 
apply  only  to  acidified  foods.  Because 
pickled  foods  include  those  pickled  by 
fermentation  or  by  acidification,  the 
Commissioner  has  dropped  the  word 
"pickled "  from  the  title  but  advises 
that  pickled  foods  prepared  by  acidifi- 
cation are  considered  acidified  foods 
and  are  subject  to  this  order.  More- 
over, in  the  event  that  Illness  due  to 
commercially  prepared  fermented 
foods  does  occur,  the  Commissioner 
will  reconsider  this  decLsion.  The  final 
regulation  reflects  this  change. 

The  function  of  these  regulations  is 
to  protect  the  public  from  the  danger 
of  botulism  poisoning  associated  with 
acidified  foods.  Accordingly,  the  Com- 
missioner considers  it  appropriate  to 
consider  precisely  what  foods  are  sub- 
ject to  this  regulation.  Among  the 
principal  factors  that  control  the 
gowth  of  C.  botulinum  in  food  are  pH. 
water  activity,  and  storage  conditions. 
As  the  Commissioner  notes  in  the  doc- 
ument in  this  Issue  of  the  Federal 
Register  concerning  current  good 
manufacturing  practice  regulations  for 
low-acid  canned  foods,  C.  botulinum 
will  not  grow  In  food  that  has  a  pH  of 
4.6  or  below.  Similarly,  evidence  shows 
that  food  with  a  water  activity  value 
that  is  0.85  or  below  also  will  not 
permit  C.  botulinum  to  grow.  This 
regulation  and  the  current  good  manu- 
facturing practice  regulations  for 
acidified  foods,  published  elsewhere  in 
this  issue  of  the  Federal  Register,  are 
Intended  to  ensure  that  naturally  low- 
acid  foods,  which  use  acidification  as 
the  means  of  protecting  against  C.  bo- 
tulinum growth,  are  properly  acidi- 
fied. Accordingly,  all  foods  that  are  in- 
tended to  be  acidified  to  a  finished 
equilibrium  pH  of  4.6  or  below  and 


that  have  a  water  activity  greater  than 
0.85  are  subject  to  this  regulation  and 
the  current  good  manufacturing  prac- 
tice regulations  (21  CFR  Part  114) 
which  t^e  Commissioner  ia  aiso  pro- 
piulgating. 

2.  Four  comments  questioned  the 
Commissioner's  authority  under  sec- 
tion 404  of  the  act  to  impose  emergen- 
cy permit  control  restrictions  for  pick- 
led, fermented,  and  acidified  foods. 
One  comment  maintained  that  the 
Commissioner's  authority  to  Impose 
emergency  permit  control  restrictions 
under  section  404  is  limited  to  situa- 
tions in  which  a  potential  for  contami- 
nating a  class  of  food  with  microor- 
ganisms is  sufficiently  great  to  war- 
rant extraordinary  processing  restric- 
tions as  a  preventive  measure.  The 
comment  argued  that  pickled,  fer- 
mented, and  acidified  foods  are  not 
such  a  class  of  foods. 

A  second  comment  stated  that  undeir 
section  404  of  the  act  the  Commission- 
er can  Impose  emergency  permit  con- 
trol upon  a  company  or  an  industry 
only  when  the  following  conditions  are 
met:  (1)  The  Secretary  (or  delegate) 
has  conducted  an  investigation  of  a 
class  of  food;  (2)  that  investigatioti  re- 
veals an  emergency  situation,  that  is,  a 
clear  and  present  danger  to  the  public 
health  because  that  class  of  food  is 
contaminated    with    microorganisms; 
(3)  the  danger  cannot  adequately  be 
determined  after  tbe  food  has  entered 
interstate  commerce;  suid  (4)  the  Sec- 
retary then,  and  in  that  case  only, 
issues  temporary  regulations  imposing 
emergency  permit  control  on  the  af- 
fected industry.  Therefore,  the  com- 
ment argued,  the  Commissioner  can 
impose  an  emergency  permit  control 
only  in  rare  instances  of  an  emergency 
nature,  only  after  investigation,  only 
on  a  temporary  basis,  and  only  when 
other  sections  of  the  act  are   inad- 
equate to  protect  the  public.  The  com- 
ment also  alleged  that  FDA  has  not 
conducted  any  investigation  and  is  not 
faced  with  an  emergency  for  which 
other  sections  of  the  act  are  inad- 
equate to  protect  the  public;  to  sup- 
port   this    allegation,    the    comment 
pointed  out  that  there  have  been  no 
cases  of  botulism  from  commercially 
produced  pickles. 

Another  comment  contended  that 
the  adulteration  and  misbranding  pro- 
visions of  the  act,  and  the  regulations 
promulgated  under  those  sections,  are 
more  than  adequate  to  deal  with  the 
problems  discussed  in  the  proposal.  Fi- 
nally, one  comment  stated  that  the 
Commis8i<mer  does  not  have  the  au- 
thority under  the  act  to  require  "CD 
registration  of  food  processing  plants; 
(2)  establishment  and  filing  of  'sched- 
uled processes';  (3)  maintenance  of 
records  of  equiixnent  calibration  and 
testing;  (4)  specific  food  manufactur- 
ing processes;  (5)  product  codlnr.  (6) 
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maintenance  of  processing  and  produc- 
tion records;  (7)  setting  aside  and  re- 
working certain  batches  of  product; 
and  (8)  sending  supervisory  personnel 
to  approved  schools." 

The  Commissioner  notes  that  this 
regulation     brings     ackilfied     foods 
within   the   scope   of   the   emergency 
permit  control  section  of  the  act  and 
the  regulations.  It  establishes  criteria 
that  a  manufacturer  of  those  foods 
must  satisfy  to  maintain  an  exemption 
from  the  factory  permit  requirement 
The  criteria  are  the  same  as  those  es- 
tablished for  thermally  processed  low- 
acid  canned  foods  in  Part  108.  Briefly, 
the  regulation  requires  every  commer- 
cial processor  engaged  in  processing  or 
packing  acidified  foods  to  (1)  register 
and  file  its  processing  method  with 
PDA;  (2)  process  the  foods  in  acccffd- 
ance  with  the  filed  process;  (3)  provide 
PDA  with  information  to  determine 
the  adequacy  of  the  processing;  (4) 
report  to  FDA  any  spoilage,  process 
deviations,  or  contamination  that  may 
have   health   significance,   wben  any 
part  of  affected  lots  has  reached  the 
channels  of  taiterstate  commerce;  (5) 
develop  for  use  by  it  and  tbe  distribu- 
tors ai  its  iM-oducts  a  recall  procedure 
that  iBClndes  product  coding  and  FDA 
notification;  (6)  prepare,  reUln.  and 
review  specific  records  and  make  tliem 
available     to     FDA     upon     written 
demand;  and  (7)  operate  only  under 
the  supervision  of  persMis  who  have 
attended    FDA-approved   schools    f^r 
appropriate  food  processtng. 

Arguments  that  the  Commissioner 
lacks  authority  to  regulate  food  in  the 
manner  described  in  Part  108  were 
raised  and  rejected  when  the  Commis- 
sioner first  established  this  procedure 
to  regulate  low-acid  canned  foods  (see 
the  Federal  Register  of  May  14.  1973 
(38  PR  12716)  and  January  29.  1974 
(39  PR  3750)).  To  recapitulate,  the 
Commissioner  has  reviewed  the  legis- 
lative history  of  the  act  and  concludes 
that  section  404  of  the  act  gives  the 
Commissioner  the  authority  to  estab- 
lish the  system  set  out  in  Part  108  for 
deiding  with  the  threat  of  botulism  in 
acidified  foods.  The  act  is  remedial 
and  should  t>e  construed  in  a  manner 
consistent  with  iU  overriding  public 
health  protection  function.  The  legis- 
lative history  of  the  emergency  permit 
control  system  shows  that  C^ongress 
intended  to  develop  a  regiUatory 
scheme  to  protect  tbe  public  from  vir- 
ulent f  oodbome  diseases  that  cannot 
be  controlled  by  routine  inspection 
procedures.  Botulism  was  the  principal 
disease  cited.  Congress  authorized  a 
rulemaking  procedure  to  enable  FDA 
to  develop  the  facts  for  determining 
whether  a  specific  class  of  food  should 
be  subject  to  the  emergency  permit 
control  system,  unless  that  food  is 
manufactured  in  aceordaace  with  the 
strict  requiremenU  which  tbe  agency 
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can  prescribe.  Furthermore,  the  re- 
quirements can  be  more  stringent 
than  the  current  good  manufacturing 
practices  of  the  Industry  involved,  and 
FDA  can  tailor  current  good  manufac- 
turing practice  regulations  for  any 
specific  industry  that  poses  a  problem. 
On  the  basis  of  experience  in  regu- 
lating the  low-acid  canned  food  Indus- 
try, the  Commissioner  concludes  that 
the  requirements  set  forth  In  this  reg- 
ulation are  appropriate  and  necessary 
for  (1)  adequate  monitoring  of  the 
acidification  of  food  and  (2)  expedi- 
tious revocatfon  of  the  exemption 
from  the  requirement  for  a  temporary 
emergency  permit  to  manufacture 
acidified  foods.  These  two  factors  are 
necessary  to  protect  the  public  from 
botulinal  food  poisoning.  Based  on  the 
evidence  adduced  thus  far,  the  Com- 
missioner believes  that  there  is  every 
reason  to  subject  acidified  foods  to  the 
requirements  of  Part  108. 

As  comments  noted,  the  term  'pick- 
led foods"  encompasses  both  acidified 
and  fermented  foods.  As  discussed  ear- 
lier in  this  preamble,  the  Commission- 
er has  concluded  that  the  regulation 
should  be  applicable  only  to  acidified 
foods.  In  tbe  preamble  to  the  propos- 
al, the  Commissioner  described  two 
specific  tngt^n/'jm  of  botulinsl  food  pol- 
aoning  caused  by  commercially  proc- 
essed ivrtilfft*<<   foods  in  the  United 
States,  in  which  eight  people  became 
IIL   Material  on  file  concerning   the 
other  incidents  described  in  the  earlier 
preamble  shows  that  the  processors  of 
pickled  and  acidified  foods  appear  to 
lack  an  awareness  of  the  importance 
of  proper  technical  processing  of  these 
foods.  Thus,  numerous  cases  of  botu- 
lism  have   occurred   in   commercially 
produced  acidified  foods,  the  class  of 
foods  defined  In  new  Part  114  (21  CFR 
Part  114).  Furthermore,  since  publica- 
tion of  the  proposal  there  have  been 
other  reported  outbreaks  of  botulinal 
poisoning    attributable    to    improper 
acidification    of    commercially    proc- 
essed foods.  The  Oklahoma  State  epi- 
demiologists and  experts  at  the  Center 
for  Disease  Control  in  Atlanta,  Geor- 
gia, identified  seven  persons  with  clini- 
cal symptoms  of  botulism  which  was 
attributed  to  the  consumpticm  of  com- 
mercially    canned     acidified     sweet 
cherry    peppers    in    a   restaurant    in 
Oklahoma  in  i^)rU   1976.  The  Pood 
and  Drug  Administration  agreed  that 
the    illnesses    were    caused    by    the 
canned  cherry  peppers,  and  it  classi- 
fied  the   recall   of   the   incriminated 
product  as  a  Class  I  recalL  An  out- 
break of  45  cases  of  botulism  was  re- 
corded as  the  result  of  consumption  of 
improperly    acidified    and    processed 
food  in  a  restaurant  in  Michigan  in 
1977.  As  of  October  27,  1977,  a  total  of 
29  foreign  shippers  had  been  identi- 
fied as  not  contndling  the  pH  of  acidi- 
fied low-acid  canned  foods.  Therefore. 
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the  Commissioner  finds  ample  data  to 
support  the  promulgation  of  this  regu- 
lation as  it  concerns  acidified  canned 
foods.  Copies  of  the  pertinent  data  are 
on  file  with  the  Hearing  Clerk.  PDA. 

3.  One  comment  contended  that  the 
two  botulism  poisoning  episodes  asso- 
ciated with  commercially  prepared 
pickled  and  acidified  foods  mentioned 
in  the  preamble  to  the  proposed  regu- 
lation are  clearly  an  insufficient  basis 
for  evoking  the  extraordinary  powers 
of  section  404  of  the  act.  The  comment 
further  argued  that  the  reported  cases 
of  botulism  associated  with  pickled, 
home-canned  products  cited  in  the 
preamble  are  irrelevant  to  the  pro- 
posed restrictions  on  commercial  proc- 
essing. 

The  Conmilssioner  rejects  the  com- 
ment. The  potential  hazard  due  to  bo- 
tulism from  pickled  and  acidified 
foods  is  Just  as  great  as.  if  not  greater 
than,  the  hazard  of  botulism  associat- 
ed with  low-acid  canned  foods.  The 
deaths  and  other  poisoning  cases  de- 
scribed in  paragraph  2  of  this  pream- 
ble and  in  the  preamble  to  the  notice 
of  proposed  rulemaking  are  evidence 
to  support  the  rule.  In  the  Commis- 
sioner's opinion,  the  data  on  home- 
canned  foods  are  relevant  because 
they  demonstrate  a  considerable  po- 
tential for  producing  unsafe  food  if 
the  producer  falls  to  maintain  proper 
critical  factors. 

4.  One  comment  requested  the  Com- 
missioner to  delay  implementing  the 
proposed  regulations  until  a  public 
hearing  is  held. 

The  Commissioner  advises  that  a 
hearing  is  inappropriate  at  this  time. 
The  regulation  is  being  promulgated 
under  section  701(e)  of  the  act  (21 
U.S.C.  371(e)).  under  which  Interested 
parties  have  30  days  to  file  objections 
to  the  final  order  and  supporting  data 
under  §12.22  (21  CPR  12.22).  The 
Commissioner  will  evaluate  any  objec- 
tions and  data  received  and  will  decide 
whether  the  objections  raise  genuine 
and  substantial  factual  Issues  whose 
resolutions  require  a  hearing.  A  hear- 
ing will  be  held  and  the  regulation  de- 
layed only  if  legally  adequate  objec- 
tions are  filed. 

5.  One  comment  attacked  the  regula- 
tion as  it  applies  to  imported  food. 
The  comment  argued  that  the  regula- 
tion discriminates  against  imported 
food  and  foreign  processors  and  favors 
domestic  food  and  domestic  proces- 
sors. The  comment  also  questioned 
whether  section  801  of  the  act  (21 
U.S.C.  381)  permits  the  Commissioner 
to  prevent  Importation  of  food  that 
fails  to  comply  with  section  404  of  the 
•ct.  The  comment  argued  that,  to  the 
extent  used  to  prevent  Importation  of 
acidified  food,  the  regulation  consti- 
tutes a  nontariff  trade  barrier  that 
violates  the  General  Agreement  on 
Tariff  and  Trade,  a  problem  exempli- 
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fled  by  the  requirement  for  registra- 
tion and  the  process  filing  before  im- 
porting. 

The  Commissioner  disagrees.  The 
comment  shows  a  misunderstanding  of 
the  application  of  the  regulation  and 
section  801  of  the  act.  First,  the  Com- 
missioner has  found  a  number  of  im- 
ported, commercially  processed  foods 
that  have  been  improperly  acidified. 
Prom  April  1975  to  October  1976.  the 
Commissioner  also  identified  31  for- 
eign processors  that  failed  to  control 
the  pH  of  their  products  at  levels  suf- 
ficient to  protect  the  public  health. 
Por  these  reasons,  and  for  the  reasons 
described  in  paragraph  1  of  this  pre- 
amble, the  commissioner  concludes 
that  there  are  sufficient  grounds  for 
Imposing  the  requirements  of  section 
404  of  the  act  on  imported  acidified 
foods.  Therefore,  all  foreign  and  do- 
mestic processors  of  acidified  foods 
shall  register  and  file  their  scheduled 
processes  with  PDA  before  their  foods 
can  be  imported  to  this  country.  Be- 
cause the  agency  is  applying  the  regu- 
lation uniformly  to  all  acidified  foods 
and  processors  of  acidified  foods,  both 
foreign  and  domestic,  the  commission- 
er finds  no  basis  for  contending  that 
the  regulation  constitutes  a  trade  bar- 
rier. 

When  PDA  determines,  after  investi- 
gation, that  a  domestic  manufacturer, 
processor,  or  packer  of  an  acidified 
food  has  not  met  or  does  not  meet  the 
mandates  of  this  regulation  or  other 
provisions  of  Part  108.  the  agency  may 
have  to  require  that  party  to  obtain 
and  hold  an  emergency  permit.  In  that 
case.  PDA  will  issue  an  order  to  the 
manufacturer,  processor  or  packer 
under  8108.5  (2rCFR  108.5).  explain- 
ing that  the  party  must  hold  a  permit 
before  it  can  introduce  food,  or  deliver 
food  for  introduction.  Into  Interstate 
commerce.  Until  the  agency  issues  a 
permit,  the  manufacturer,  processor, 
or  packer  may  not  Introduce,  or  deliv- 
er for  introduction,  into  Interstate 
commerce  any  such  food  manufac- 
tured, processed,  or  packed  by  it. 
except  as  provided  by  the  rigid  provi- 
sions of  9  108.19  (21  CPR  108.19).  Simi- 
lary.  when  the  Commissioner  deter- 
mines, after  Investigation,  that  the 
foreign  processor  of  an  imported  acidi- 
fied food,  or  the  Imported  food  Itself, 
does  not  meet  the  requirements  of  this 
regulation  or  of  new  Part  114.  the 
Commissioner  will  request  the  Secre- 
tary of  the  Tieasury  to  refuse  admis- 
sion of  that 'food  into  the  United 
States,  under  section  801  of  the  act. 

Acidified  food  that  has  been  manu- 
factured, processed,  or  packed  under 
conditions  that  fall  to  comply  with  the 
requirements  established  by  this  regu- 
lation and  by  Part  114  has  been  proc- 
essed under  inadequate.  i.e..  insanitary 
conditions.  Therefore,  prohibiting  the 
importation  of  this  potentially  adul- 


terated and  unsafe  food  is  appropriate 
because  the  introduction  or  delivery 
for  introduction  of  adulterated  food  or 
foods  in  violation  of  section  404  of  the 
act  is  a  prohibited  act  under  section 
301  of  the  act  (21  U.S.C.  331).  The 
Conunlssioner  did  not  intend  to  dis- 
criminate against  importers,  and  to 
make  it  clear  that  both  domestic  and 
foreign  processors  have  the  same  time 
to  register  and  file  their  processes 
with  PDA  before  thay  offer  their 
products  to  consumers,  the  Commis- 
sioner has  reworded  }  108.25(c)(1)  and 
(2)  to  give  t)oth  domestic  and  foreign 
processors  120  days  after  the  effective 
date  of  this  regulation  to  register  with 
PDA  and  60  days  after  registration  to 
file  their  processes.  These  require- 
ments are  the  same  for  importers  of 
low-acid  canned  foods. 

6.  One  comment  suggested  that  pro- 
posed 8108.25(c)(2Kl)  be  revised  to 
permit  processors  to  establish  process- 
es that  exceed  the  safety  requirements 
established  under  Part  114. 

The  Commissioner  agrees  and  has  so 
changed  this  provision,  which  is  now 
9  108.25(c)(3Ki). 

7.  Two  comments  requested  that 
9  108.25(f)  be  changed  to  exempt  from 
further  schooling  all  persons  certified 
before  March  16.  1979  as  having  at- 
tended a  school  approved  by  the  Com- 
missioner for  giving  instruction  In 
retort  operations,  processing  system 
operations,  aseptic  processing  and 
packaging  systems  operations,  and 
container  closure  inspections. 

The  Commissioner  agrees  and  has 
reworded  this  provision  to  allow  per- 
sons certified  before  the  publication  of 
this  final  regulation  to  be  exempt 
from  the  schooling  requirement.  How- 
ever, the  Commissioner  notes  that  a 
course  including  more  details  on  acidi- 
fication of  foods  is  advisable  for  per- 
sons Involved  in  the  processing  of  such 
foods  to  ensure  that  they  are  knowl- 
edgeable in  this  process. 

8.  The  State  of  California  requested 
the  Commissioner  to  rule  that  compli- 
ance with  State  regulations  which 
California  intends  to  promulgate  on 
pickled,  fermented,  and  acidified  fcxxls 
constitutes  compliance  with  $  108.25. 

The  Commissioner  caimot  grant 
such  a  request  until  a  State  has  pro- 
mulgated, and  the  agency  has  re- 
viewed, such  regulations.  But  the 
Commissioner  has  added  a  new  para- 
graph (l)  to  9  108.25  to  enable  Califor- 
nia, or  any  other  State  that  regulates 
the  commercial  processing  of  acidified 
foods,  to  promulgate  regulations  that 
coordinate  with  those  of  PDA.  When 
the  Commissioner  finds  that  a  State 
has  promulgated  effective  regulations 
specifying  at  least  the  requirements  of 
Part  114  for  the  regulation  of  the  com- 
mercial processing  of 'acidified  foods, 
the  agency  will  issue  a  notice  stating 
that  compliance  with  the  State  regula- 


tions constitutes  compliance  with  Part 
114. 

9.  One  comment  requested  that,  if  a 
processor  has  filed  information  with 
PDA  on  forms  PD-2541.  2541a.  2541b. 
or  2541c  as  required  under  9  108.35  (for 
low-acid  canned  foods),  there  should 
be  no  need  for  that  processor  to 
submit  new  form  PD-2962. 

The  "Commissioner  agrees  and  has 
substituted  forms  PD-2541  and  2541c 
for  the  proposed  form  PD-2962.  Any 
processor  that  has  registered  Its  estab- 
lishments on  form  PD-2541  and  filed 
Its  processes  on  forms  PD-2541a.  b,  or 
c,  need  not  reregister  or  refile  its  proc- 
esses. Processors  must  file  new  proc- 
esses or  changes  in  processes,  however, 
on  form  PD-2541C. 

10.  Some  comments  questioned 
whether  commercial  processor  that 
operate  pilot  plants,  producing  sam- 
ples of  acidified  foods  for  market  or 
consumer  testing,  need  file  their  proc- 
esses with  PDA. 

The  Commissioner  points  out  that 
foods  produced  in  these  plants  must 
be  processed  In  accordance  with  good 
manufacturing  practices  so  that  they 
do  not  present  the  potential  public 
health  hazard  that  this  regulation  is 
being  promulgated  to  prevent.  To  pro- 
tect the  public  adequately,  the  Com- 
missioner concludes  that  pilot  plant 
processes  must  be  filed  with  PDA  in 
the  same  manner  as  those  for  any 
other  commercially  prepared  acidified 
food.  An  identical  regulation  (9  108.35 
(21  CPR  108.35))  applies  to  sampUng 
and  testing  operations  making  low- 
acid  canned  foods. 

11.  One  comment  claimed  that  the 
added  cost  of  the  paperwork  Involved 
In  this  regulation  would  eliminate 
many  small  part-time  producers  in  the 
United  States.  The  comment  further 
contended  that  the  regulation  would 
virtually  eliminate  all  imports  of  spe- 
cialty canned  and  bottled  foods,  there- 
by eliminating  the  Jobs  of  small  food 
Importers. 

The  Commissioner  doubts  iXhat  this 
will  t>e  the  case.  Many  of  the  products 
and  processors,  both  domestic  and  im- 
ported, are  currently  subject  to 
9  108.35  (21  CPR  108.35)  for  low-acid 
canned  foods  and  have  been  for  sever- 
al years.  In  certain  cases  losses  have 
occurred,  but  they  did  so  because  the 
producer  did  not  have  a  safe  product. 
The  minimal  cost  of  the  paperwork  is 
a  small  price  to  pay  to  ensure  that 
food  Is  safe  for  the  American  consimi- 
er. 

Therefore,  under  the  Pederal  Pood. 
Drug,  and  Comestlc  Act  (sees.  402.  404. 
701(e),  52  Stat.  1046-1047  as  amended, 
1048,  70  SUt.  919  (21  U.S.C.  342,  344, 
371(e)))  and  under  authority  delegated 
to  the  Commissioner  (21  CPR  5.1), 
Chapter  I  of  Title  21  is  amended  in 
Part  108  by  adding  to  Subpart  B  a  new 
9  108.25  as  follows: 
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9108.26    Acidified  foods. 

(a)  Inadequate  or  improper  manu- 
facture,   processing,    or    packing    of 
acidified  foods  may  result  in  the  distri- 
bution in  Interstate  commerce  of  proc- 
essed foods  that  may  be  injurious  to 
health.  The  harmful  nature  of  such 
foods    cannot    be    adequately    deter- 
mined after  these  foods  have  entered 
into  interstate  commerce.  The  Com- 
missioner of  Pood  and  Drugs  therefore 
finds    that,    to    protect    the    public 
health.  It  may  be  necessary  to  require 
any  commeridal  processor.  In  any  es- 
tablishment engaged  in  the  manufac- 
ture, processing,  or  packing  of  acidi- 
fied foods,  to  obtain  and  hold  a  tempo- 
rary emergency  permit  provided  for 
under  section  404  of  the  Pederal  Pood. 
Drug,    and    Cosmetic    Act.    Such    a 
permit  may  be  required  whenever  the 
Conunlssioner   finds,   after   investiga- 
tion, that  the  commercial  processor 
has  failed  to  fulfill  all  the  require- 
ments of  this  section,  including  regis- 
tration and  filing  of  process  informa- 
tion, and  the  mandatory  portions  of 
99  114.10,  114.80(a)  (1)  and  (2).  and  (b), 
114.83,  114.89,  and  114.100  (b).  (c),  and 
(d)  of  this  chapter  as  they  relate  to 
acidified    foods.    These    requirements 
are  Intended  to  ensure  safe  manufac- 
turing, processing,  and  packing  proc- 
esses and  to  permit  the  Pood  and  Drug 
Administration   to  verify   that  these 
processes  are  being  followed.  Pallure 
to  meet  these  requirements  shall  con- 
stitute a  prima  facie  basis  for  the  im- 
mediate application  of  the  emergency 
permit  control  provisions  of  section 
404  of  the  act  to  that  establishment, 
under  the  procedures  established  in 
Subpart  A  of  this  part. 

(b)  The  definitions  in  9  114.3  of  this 
chapter  are  applicable  when  those 
terms  are  used  In  this  section. 

(c)  (1)  Registration.  A  conunercial 
processor,  when  first  engaging  in  the 
manufacture,  processing,  or  packing  of 
acidified  foods  in  any  State,  as  defined 
In  section  201(aKl)  of  the  act,  shall, 
not  later  than  10  days  after  first  so  en- 
gaging, register  and  file  with  the  Pood 
and  Drug  Administration  on  Porm 
PD-2541  (food  canning  establishment 
registration)  information  including, 
but  not  limited  to.  the  name  of  the  es- 
tablishment, principal  place  of  busi- 
ness, the  location  of  each  establish- 
ment in  which  that  processing  is  car- 
ried on,  the  processing  method  in 
terms  of  acidity  and  pH  control,  and  a 
list  of  foods  so  processed  in  each  estab- 
lishment. These  forms  are  available 
from  the  Pood  and  Drug  Administra- 
tion, Bureau  of  Foods.  Industry  Guid- 
ance Branch  (HPP-342).  200  C  St. 
SW.,  Washington,  DC  20204.  or  at  any 
Pood  and  Drug  Administration  district 
office.  The  completed  form  shall  be 
submitted  to  the  Pood  and  Drug  Ad- 
ministration, Bureau  of  Poods.  Indus- 
try Guidance  Branch  (HFP-342).  200 
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C  St.  SW..  Washington.  DC  20204. 
Commercial  processors  presently  so 
engaged  shall  register  within  120  days 
after  the  effective  date  of  this  regula- 
tion. Poreign  processors  shall  register 
within  120  days  after  the  effective 
date  of  this  regulation  or  before  any 
offering  of  foods  for  Import  Into  the 
United  States,  whichever  \s  later. 
Commeicial  processors  duly  registered 
under  this  section  shall  notify  the 
Pood  and  Drug  Administration  not 
later  than  90  days  after  the  commer- 
cial processor  ceases  or  discontinues 
the  manufacture,  processing,  or  pack- 
ing of  the  foods  In  any  establishment, 
except  that  this  notification  shall  not 
be  required  for  temporary  cessations 
due  to  the  seasonal  character  of  an  es- 
tablishment's production  or  by  tempo- 
rary conditions  Including,  but  not  lim- 
ited to.  labor  disputes,  fire,  or  acts  of 
God. 

(2)  Process  fUing.  A  conunercial  pro- 
cessor engaged  in  the  processing  of 
acidified  foods  shall,  not  later  than  60 
days  after  registration,  and  before 
packing  any  new  product,  provide  the 
Pood  and  Drug  Administration  infor- 
mation on  the  scheduled  processes  in- 
cluding, as  necessary,  conditions  for 
heat  processing  and  control  of  pH, 
salt,  sugar,  and  preservative  levels  and 
source  and  date  of  the  establishment 
of  the  process,  for  each  acidified  food 
In  each  container  size.  Piling  of  this  In- 
formation does  not  constitute  approv- 
al of  the  Information  by  the  Pood  and 
Drug  Administration,  and  Information 
concerning  processes  and  other  data  so 
filed  shall  be  regarded  as  trade  secrets 
within  the  meaning  of  21  V£,C.  331(J) 
and  18  U.S.C.  1906.  This  Information 
shall  be  submitted  on  form  PD-2541C 
(food  canning  establishment  and  proc- 
ess filing  for  other  than  still  retort 
and  agitating  processes),  Porms  are 
available  from  the  Food  and  Drug  Ad- 
ministration. Bureau  of  Foods.  Indus- 
try Guidance  Branch  (HPP-342).  200 
C  St.  SW..  Washington.  D.C.  20204.  or 
at  Pood  and  Drug  Administration  dis- 
trict office.  The  completed  form  shall 
be  submitted  to  the  Pood  and  Drug 
Administration,  Bureau  of  Poods.  In- 
dustry Guidance  Branch  (HFF-342). 
200  C  St.  SW.,  Washington.  D.C. 
20204, 

(3)  Process  adherence  and  informa- 
tion—ii)  Scheduling.  A  commercial 
processor  engaged  In  processing  acidi- 
fied foods  in  any  registered  establish 
ment  shall  process  each  food  In  con- 
formity with  at  least  the  scheduled 
processes  filed  under  paragraph  (cK2) 
of  this  section. 

(11)  Process  ajid  pH  injormation 
availability.  When  requested  by  the 
Food  and  Drug  Administration  in  writ- 
ing, a  commercial  processor  engaged  in 
the  processing  of  acidified  foods  shall 
provide  the  Pood  and  Drug  Adminis- 
tration with  any  process  and  proce- 
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dure  information  that  the  Pood  and 
Drug  Administration  deems  necessary 
to  determine  the  adequacy  of  the 
process.  Furnishing  of  this  informa- 
tion does  not  constitute  approval  by 
the  Food  and  Drug  Administration  of 
the  content  of  the  information  filed, 
and  the  information  concerning  proc- 
esses and  other  data  so  furnished  shall 
be  considered  trade  secrets  within  the 
meaning  of  21  U.S.C.  331(J)  and  18 
use.  1905  (to  the  extent  that  they 
qualify  under  those  provisions). 

(d)  A  commercial  processor  engaged 
in  the  processing  of  acidified  foods 
shall  promptly  report  to  the  Food  and 
Drug  Administration  any  instance  of 
spoilage,  process  deviation,  or  contami- 
nation with  microorganisms,  the 
nature  of  which  has  potential  health- 
endangeiing  significance,  where  any 
lot  of  such  food  has  in  whole  or  in 
part  entered  distribution  in  commerce. 

(e)  A  commercial  processor  engaged 
in  the  processing  of  acidified  foods 
shall  prepare  and  maintain  files  on  a 
current  procedure  for  use  for  products 
under  the  processor's  control,  which 
that  processor  will  ask  the  distributor 
to  follow,  including  plans  for  recalling 
products  that  may  be  injurious  to 
health;  for  identifying,  collecting, 
warehousing,  and  controlling  products: 
for  determining  the  effectiveness  of 
recalls;  for  notifying  the  Pood  and 
Drug  Administration  of  any  recalls; 
and  for  implementing  recall  programs. 

(f)  All  plant  personnel  involved  in 
acidification.  pH  control,  heat  treat- 
ment, or  other  critical  factors  of  the 
operation  shall  be  under  the  operating 
supervision  of  a  person  who  has  at- 
tended a  school  approved  by  the  Com- 
missioner for  giving  instruction  in 
food-handling  techniques,  food  protec- 
tion principles,  personal  hygiene, 
plant  sanitation  practices.  pH  controls, 
and  critical  factors  in  acidification, 
and  who  has  satisfactorily  completed 
the  prescribed  course  of  Instruction. 
The  Commission  will  consider  stu- 
dents who  have  satisfactorily  complet- 
ed the  required  portions  of  the  courses 
presented  under  }  1M.35  and  Part  113 
of  this  chapter  before  March  16.  1979. 
as  having  satisfactorily  completed  the 
prescribed  course  of  instruction  under 
this  section  and  Part  114  of  this  chap- 
ter. The  Commissioner  will  not  with- 
hold approval  of  any  school  qualified 
to  give  such  instruction. 

<g)  A  commercial  processor  engaged 
in  the  processing  of  acidified  foods 
shall  prepare,  review,  and  retain  at  the 
processing  plant  or  other  reasonably 
accessible  location  for  a  period  of  3 
years  from  the  dale  of  manvifacture. 
all  records  of  processing,  deviations  in 
processing.  pH,  and  other  records  spec- 
ified in  Part  114  of  this  chapter.  Upon 
written  demand  during  the  course  of  a 
factory  inspection  under  section  704  of 
the  act  by  a  duly  authorized  employee 
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of  the  Food  and  Drug  Administration, 
a  commercial  processor  shall  permit 
the  inspection  and  copying  by  that 
employee  of  these  records  to  verify 
the  pH  and  the  adequacy  of  process- 
ing. 

(h)  This  section  shall  not  apply  to 
the  commercial  processing  of  any  food 
processed  under  the  continuous  in- 
spection of  the  meat  and  poultry  in- 
spection program  of  the  Food  Safety 
and  Quality  Service  of  the  Depart- 
ment of  Agriculture  under  the  Federal 
Meat  InspecUon  Act  (34  SUt.  1256.  as 
amended  by  81  Stat.  564  (21  U.S.C.  601 
et  seq.))  and  the  Poultry  Products  In- 
spection Act  (71  Stat.  441.  as  amended 
by  82  Stat.  791  (21  UJS.C.  451  et  seq.)). 

(i)  Wherever  the  Commissioner  finds 
that  any  State  regulates  the  commer- 
cial processing  of  acidified  foods  under 
effective  regulations  specifying  at 
least  the  requirements  of  Part  114  of 
this  chapter,  the  Commissioner  shall 
issue  a  notice  stating  that  compliance 
with  such  State  regulations  shall  con- 
stitute compliance  with  this  section,  if 
the  State  through  its  regulatory 
agency  or  each  processor  of  acidified 
foods  in  the  State  files  with  the  Food 
and  Drug  Administration  the  registra- 
tion information  and  the  processing 
information  prescribed  in  paragraph 
(c)  of  this  section. 

(J)  Imports:  (1)  This  section  applies 
to  any  foreign  commercial  processor 
engaged  in  the  processing  of  acidified 
foods  and  offering  those  foods  for 
Import  into  the  United  States  except 
that,  in  lieu  of  providing  for  the  Issu- 
ance of  an  emergency  permit  under 
paragraph  (a)  of  this  section,  the  Com- 
missioner will  request  the  Secretary  of 
the  Treasury  to  refuse  admission  into 
the  United  States,  under  section  801  of 
the  act.  to  any  acidified  foods  which 
the  Commissioner  determines,  after 
investigation,  may  result  in  the  distri- 
bution in  interstate  commerce  of  proc- 
essed foods  that  may  be  injurious  to 
health  as  set  forth  in  paragraph  (a)  of 
this  section. 

(2)  Any  acidified  food  so  refused  ad- 
mission shall  not  be  admitted  until  the 
Commissioner  determines  that  the 
commercial  processor  offering  the 
food  for  import  has  complied  with  the 
requirements  of  this  section  and  that 
the  food  is  not  injurious  to  health.  To 
assist  the  Commissioner  in  making 
this  determination,  a  duly  authorized 
employee  of  the  Pood  and  Drug  Ad- 
ministration shall  be  permitted  to  in- 
spect the  commercial  processor's  man- 
ufacturing, processing,  and  packing 
facilities. 

(k)  The  following  information  sub- 
mitted to  the  Pood  and  Drug  Adminis- 
tration under  this  section  is  not  availa- 
ble for  public  disclosure  unless  it  has 
been  previously  disclosed  to  the  public 
as  defined  in  {  20.81  of  this  chapter  or 
it  relates  to  a  product  or  ingredient 


that    has    beeii    abandoned    and    no 

longer  represents  a  trade  secret  or 
confidential  commercial  or  fiiiancial 
information  as  defined  in  9  20.61  of 
this  chapter 

(1)  Manufacturing  methods  or  proc- 
esses, including  quality  control  infor- 
mation. 

(2)  Production,  sales,  distribution, 
and  similar  Information,  except  that 
any  compilation  of  the  information  ag- 
gregated and  prepared  in  a  way  that 
does  not  reveal  Information  which  is  « 
not  available  for  public  disclosure 
under  this  provision  is  available  for 
public  disclosure. 

(3)  Quantitative  or  semiquantitative 
formulas. 

Any  person  who  will  be  adversely  af- 
fected by  this  regulation  may  at  any 
time  on  or  before  April  16.  1979. 
submit  to  the  Hearing  Clerk  (HFA- 
305).  Food  and  Drug  Administration, 
Rm.  4-65,  5600  Fishers  Lane.  Rock- 
ville.  MD  20857.  written  objections  to 
it  and  may  make  a  written  request  for 
a  public  hearing  on  the  stated  objec- 
tions. Each  objection  shall  be  sepa- 
rately numbered  and  each  numbered 
objection  shall  specify  the  provision  of 
the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall  spe- 
cifically so  state;  failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right 
to  a  hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hear- 
ing is  requested  shall  include  a  de- 
tailed description  and  analysis  of  the 
specific  factual  information  intended 
to  be  presented  in  support  of  the  ob- 
jection if  a  hearing  is  held;  failure  to 
include  such  a  description  and  analysis 
for  any  particular  objection  shall  con- 
stitute a  waiver  of  the  right  to  a  hear- 
ing on  the  objection.  Four  copies  of  all 
documents  shall  be  submitted  -  and 
shall  be  identified  with  the  Hearing 
CHerk  docket  number  found  in  brack- 
ets in  the  heading  of  this  regulation. 
Received  objections  may  l>e  seen  in 
the  above  office  between  9  tun.  and  4 
p.m.,  Monday  through  Friday. 

Effective  date.  Except  for  the  provi- 
sions of  5  l08.25<cKl)  concerning  regis- 
tration, which  shall  become  effective 
July  16,  1979;  §  108.25(cK2).  concern- 
ing process  filing,  which  shall  become 
effective  60  dasrs  after  registration  and 
before  packing  any  new  product;  and 
5  108.25(f).  concerning  personnel  train- 
ing, which  shall  become  effective  Sep- 
tember 16,  1980;  and  except  for  any 
provisions  that  may  t>e  stayed  by  the 
filing  of  proper  objections,  compliance 
with  this  final  regulation  will  be  re- 
quired by  May  15.  1979.  Notice  of  the 
filing  of  objections  or  lack  thereof  will 
be  published  in  the  FntotAL  Register. 

(Sees.  402.  404.  70Ue>.  S3  SUt  1(H6-1(M7  u 
amended.  104«.  70  SUt.  919  (»1  UJB.C.  342. 
344.  371(e)))  V 


Dated:  March  7. 1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
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PART  113— THERMALLY  PROCESSED 
LOW-ACID  FOODS  PACKAGED  IN 
HERMETICALLY  SEALED  CONTAIN- 
ERS 

Currant  Good  Monufocturing  Proctic* 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises 
the  specific  current  good  manufactur- 
ing practices  (CGMP's)  for  canning 
low-acid  foods.  The  primary  public 
health  problem  associated  with  these 
foods  is  the  possibility  of  botullnal 
toxin  formation,  and  these  revised  reg- 
ulations will  ensure  safe  manufactur- 
ing, processing,  and  packing  proce- 
dures for  low-acid  canned  foods  in  her- 
metically sealed  containers. 

EFFECTIVE  DATE:  May  15.  1979. 

ADDRESS:  Hearing  Clerk  (HFA-305). 

Food  and  Drug  Administration,  Rm.  4- 

65,  6600  Fishers  Lane,  RockvIUe,  MD 

20857. 

FOR      FURTHER      INFORMA-HON 

CONTACT: 

Melvln  R.  Johnston,  Bureau  of 
Foods  (HFF-414),  Pood  and  Drug 
Administration,  Department  of 
Health.  Education,  and  Welfare,  200 
C  St.  SW.,  Washington,  DC  20204. 
202-245-1514. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  July  23, 

1976  (41  FR  30444),  the  Commissioner 
of  Food  and  Drugs  proposed  to  revise 
the  current  good  manufacturing  prac- 
tice regulations  for  low-acid  canned 
foods  now  in  Part  113  (21  CPR  Part 
113)  (formerly  21  CPR  Part  128b, 
before  the  recodification  of  March  15, 

1977  (42  FR  14302)).  The  Commission- 
er provided  a  period  of  60  days  for 
filing  comments  on  the  proposal.  In 
response  to  a  request  by  three  trade 
associations  and  by  the  Spanish  Minis- 
try of  Trade,  the  Commissioner  ex- 
tended the  comment  period  to  Novem- 
ber 20.  1976  in  a  notice  published  In 
the  Federal  Register  of  September 
22,  1978(41  FR  41436). 

The  National  Canners  Association 
(now  the  National  Pood  Processors  As- 
sociation (NFPA)).  the  original  peti- 
tioner for  this  regulation  in  1971,  had 
extensive  comments  opposing  the  pro- 
posed change  to  remove  the  exemp- 
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tions  from  the  definition  of  low-acid 
canned  food  for  tomatoes,  pears,  and 
pineapples  having  a  final  equilibrium 
pH  of  less  than  4.7  and  figs  having  an 
equilibrium  pH  of  4.9  or  below.  After 
the  close  of  the  comment  period, 
NFPA  requested  that  the  comment 
period  be  reopened  so  that  it  could  de- 
velop and  submit  data  to  determine 
the  final  equilibrium  pH  of  certain 
products  or  classes  of  products  that 
could  l>e  exempted  from  the  scope  of 
the  regulations  and  so  that  It  could 
submit  additional  data  on  the  use  of 
flow  diversion  valves  In  aseptic  can- 
ning. The  Commissioner  reopened  the 
comment  period  until  October  3.  1977. 
by  notice  published  In  the  Federal 
Register  of  July  29,  1977  (42  FR 
38608).  The  agency  later  received  from 
NFPA,  and  placed  on  public  file,  com- 
ments and  data  supporting  its  position 
on  tomatoes  and  figs.  However,  the 
Food  and  Drug  Administration  (FDA) 
received  no  comments  concerning 
pears  or  pineapples  or  the  use  of  flow 
diversion  valves  in  aseptic  canning. 

In  all,  FDA  received  24  letters,  each 
containing  one  or  more  comments, 
from  Industry,  trade  associations,  uni- 
versities, a  Federal  government 
agency,  members  of  Congress,  and  an 
individual. 

Five  comments  dealt  with  the  Com- 
missioner's proposals  on  emergency 
permit  <»ntrol  regulations  and  current 
good  manufacturing  practice  regula- 
tions for  pickled,  fermented,  and  acidi- 
fied foods,  which  were  published  In 
the  same  July  23.  1976  Issue  of  the 
Federal  Register  (41  FR  30441  and 
30457,  respectively)  as  proposed  §  90.22 
(21  CFR  90.22)  (now  S  108.25  (21  CFR 
108.25))  and  Part  128g  (21  CFR  Part 
128g)  (now  Part  114  (21  CFR  Part 
114)),  respectively.  Responses  to  these 
comments  are  contained  In  the  pream- 
bles to  the  final  regulations  resulting 
from  those  proposals,  referred  to 
below. 

The  regulations  as  amended  by  this 
document  In  Part  113  are  designed  to 
update  the  current  good  manufactur- 
ing practices  for  low-acid  canned 
foods— foods  that  present  a  dociiment- 
ed  threat  of  Clostridium  botulinum. 
Elsewhere  In  this  Issue  of  the  Federal 
Register,  the  Commissioner  ( 1 )  is  Issu- 
ing a  regulaUon.  21  CFR  108.25.  that. 
because  of  the  threat  of  C.  botulinum 
from  such  foods,  subjects  acidified 
foods  to  the  emergency  permit  control 
system  under  section  404  of  the  Feder- 
al Food.  Drug,  and  Cosmetic  Act  (21 
VS.C.  344):  and  (2)  is  promulgating 
regulations.  21  CFR  Part  114,  that  ar- 
ticulate the  current  good  manufactur- 
ing practices  for  the  preparation  of 
acidified  foods.  The  factors  used  to 
classify  a  f<x)d  as  low-acid  or  acidified, 
or  to  exempt  it  from  the  categories. 
are  identical,  although  the  categories 
are  discrete.  Because  the  relationships 
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can  be  confusing,  the  Commissioner 
believes  It  worthwhile  to  discuss  the 
factors  that  control  C.  botulinum  and 
their  use  In  categorizing  the  foods. 

The  primary  factors  that  control  the 
growth  of  C.  botulinum  In  food  are 
pH.  water  activity,  and  storage  condi- 
tions. C.  botulinum  requires  anaerobic 
atmosphere,  and  ambient  temperature 
favors  Its  growth.  Acidity  and  pH  vary 
inversely.  C.  botulinum  growth  is  nor- 
mally prevented  In  food  with  a  pH  of 
approximately  4.8  or  below.  The  FDA 
and  the  food  processing  Industry  have 
historically  added  a  safety  factor  of 
0.2  pH  unit,  and  they  have  recognized 
the  basic  discriminating  pH  as  4.6  (see 
the  Federal  Register  of  Novemt)er  12, 
1971  (36  FR  21688)  and  January  24, 
1973  (38  FR  2398)).  Foods  with  a  pH 
above  4.6  are  considered  low-acid 
foods.  All  naturally  occurring  acid- 
foods  (i.e.,  those  foods  with  a  pH  of  4.6 
or  below)  present  no  risk  of  botulism 
and  therefore  are  not  subject  to  the 
requirements  of  Part  113. 

Most  fruits  have  a  naturally  occur 
ring  pH  well  below  4.6  and  are  acid 
foods.  They  are  therefore  not  subject 
to  regulation  as  low-acid  f(X>ds  under 
Part  113  or  as  acidified  foods  under 
Part  114. 

Water  activity,  the  measure  of  free 
moisture  in,  the  food,  is  the  second 
major  factor  that  restricts  C.  botu- 
linum growth.  As  the  water  activity 
increases,  botulism  growth  becomes 
more  likely  If  the  pH  of  the  food  Is 
above  4.6  Ohye  and  Christian,  and 
TroUer  (see  Refs.  7,  9,  10,  and  11  In 
the  preamble  to  the  proposed  CGMP's 
for  pickled,  fermented,  and  acidified 
foods  (41  FR  30467.  July  23.  1976). 
which  are  on  file  with  the  Hearing 
Clerk)  have  shown  that  foods  with  a 
water  activity  that  is  equal  to  or  less 
than  0.85  present  no  risk  of  botulism 
growth,  regardless  of  the  food's  pH. 
The  0.85  factor  carries  an  appropriate 
margin  of  safety.  Therefore,  foods 
whose  water  activity  is  equal  to  or  less 
than  0.85  are  not  subject  to  the  provl 
slons  of  this  part  or  of  Part  114. 

Some  fruits  do  have  a  naturally  oc- 
curing  pH  that  i>  above  4.6,  and  they 
are  thus  considered  to  be  low-acid 
foods.  All  of  these  fruits  and  other 
low-acid  foods  intended  for  processing 
and  packaging  in  hermetically  sealed 
containers  are  subject  to  regulation 
under  this  part  and  9  108.35  (21  CFR 
108.36)  if  their  water  activity  is  great- 
er than  0.85.  In  these  foods,  botulism 
is  controlled  by  heat  treatment,  and 
this  docvmient  prescribes  good  manu- 
facturing practices  for  thermally  proc- 
essing these  low-acid  foods  packaged 
in  hermetically  sealed  containers. 
Other  too6i  have  a  naturally  occur 
ring  pH  that  Is  above  4.6,  and  proces- 
sors of  these  foods  may  control  the 
growth  of  C.  botulinum  in  them  by  In- 
tentionally acidifying  the  food  to  a  pH 
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of  4.6  or  below.  Such  foods  are  consid- 
ered acidified  foods,  and  If  they  have  a 
water  activity  value  that  is  above  0.85, 
they  are  subject  to  regulation  under 
9 106.25  and  Part  114.  If  the  food  is  in- 
tended to  be  acidified  only  to  a  pH  of 
4.7,  it  is  considered  a  low-add  food  and 
subject  to  regulation  as  such.  The  fol- 
lowing table  Illustrates  the  relation- 
ships between  pH.  water  activity,  and 
regulatory  status  of  most  foods. 
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Low-acid  foods  that  are  not  subject 
to  these  regulations  are  low-acid  foods 
pacluiged  in  containers  that  Intention- 
ally provide  an  aerobic  atmosphere 
(containing  oxygen).  When  improperly 
processed  or  stored,  these  foods  spoil, 
but  they  normally  do  not  present  a 
risk  of  botulism. 

The  remaining  conunents  are  sum- 
marized, and  the  Commissioner's  re- 
sponses are  given,  below. 

1.  In  the  proposal  the  Commissioner 
stated  that  the  growth  of  spore-form- 
ing microorganisms  in  a  product  can 
be  prevented  by  the  control  of  water 
activity  (a.),  the  use  of  salt,  sugar,  or 
other  chemicals,  or  some  unique  char- 
acteristic of  the  food,  and  that  the 
growth  of  non-spore-formlng  microor- 
ganisms can  be  controlled  by  a  ther- 
mal process  that  is  insufficient  to  de- 
stroy the  spore-forming  microorgan- 
isms. Then  the  Conunlssioner  cited  ex- 
amples. Based  on  this  discussion,  three 
comments  requested  that  processed 
•cheese  be  excluded  from  the  regula- 
tion. One  comment  asked  that  caviar 
be  excluded,  and  another,  that  sirups 
be  excluded. 

The  Conunlssioner  recognize  that  a 
proper  combination  of  heat  and  a.  will 
produce  a  safe  product.  But  processors 
of  all  foods  that  rely  on  a  combination 
of  pH.  water  activity,  and  other  fac- 
tors to  produce  foods  that  present  es- 
sentially no  risk  from  C.  botulinum 
must  file  their  processes  with  PDA, 
and  the  material  filed  must  show  that 
the  spores  and  spore- forming  microor- 
ganisms will  not  grow  in  the  product. 
The  material  filed  also  must  show  that 
the  heat  processes  will  be  adequate  to 
destroy  the  vegetative  cells  that  might 
grow  in  such  products.  No  data  have 
been  filed  with  PDA  to  demonstrate 
that  microorganisms  of  public  health 
significance  will  not  grow  in  the  foods 
for  which  specific  exemptions  from 
the  regulations  were  requested  by  the 
comments,  and  the  Commissioner  has 
no  baste  for  exempting  those  foods 
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from  the  regulations.  Therefore,  all 
processors  of  foods  such  as  processed 
cheese,  caviar,  and  sirups  must  regis- 
ter their  plants  and  file  their  processes 
as  directed  In  5  108.35  and  comply  with 
all  other  provisions  of  this  part  if  the 
a.  of  the  food  Is  greater  than  0.85  and 
the  pH  is  above  4.8.  To  clarify  any  ar- 
guable misiinderstandlng,  the  Commis- 
sioner has  expanded  f  113.81(f)  (for- 
merly 128b.3(f))  to  specify  its  applica- 
bility to  low-acid  foods  that  have  a 
water  activity  of  greater  than  0.85. 

Dimrrnows 

2.  "Commercial  processor" 
(J  113.3(d)):  Questions  have  tieen  asked 
coiu^ming  whether  or  not  manufac- 
turers of  samples  of  low-acid  canned 
foods  intended  for  consumer  tests  and 
test  marketing  are  within  the  scope  of 
these  regulations. 

Because  such  food  is  being  produced 
for  human  consumption,  the  Commis- 
sioner concludes  that  consumers  of 
the  test-marketed  food  are  entitled  to 
the  same  public  health  protection  as 
consumers  of  other  canned  foods.  The 
Commissioner  has.  therefore,  clarified 
the  definition  of  "commercial  proces- 
sor" to  Include  persons  producing 
foods  for  use  In  market  or  consumer 
tests. 

3.  "Commercial  sterility"  (J  113.3(e)): 
One  comment  suggested  that  "the 
definition  should  be  reworded  to  allow 
the  implementation  of  the  Commis- 
sioner's desires  to  Incorporate  foods  in 
which  the  water  activity  or  other  In- 
hibiting agent«  prevent  growth  of 
spore- forming  microorganisms."  The 
comment  further  suggested  that  the 
definition  be  reworded  as  follows: 

Commercial  sterility  of  thennally  proc- 
eawd  food  me*n8  the  condition  achieved  by 
applicaUon  of  heat  which  renders  such  food 
free  of  viable  forms  of  mlcroorKanisiiui,  of 
public  health  u  well  as  nonhealth  slKiiifl- 
cance.  capable  of  rejjroductlng  In  the  food 
under  normal  nonrefrigerated  conditions  of 
storage  and  distribution. 

Commercial  sterility  of  equipment  and 
containers  lued  for  aseptic  processing  and 
packaging  of  food  means  the  condition 
achieved  by  application  of  heat,  chemical 
sterilanUs).  or  other  appropriate  treatment 
which  renders  such  equipment  and  contain- 
ers free  of  viable  forms  of  microorganisms, 
of  public  health  as  well  as  nonhealth  signifi- 
cance, capable  of  reproducing  in  the  food 
under  normal  nonrefrlgerated  conditions  of 
storage  and  distribution. 

The  Commissioner  intended  the 
definition  of  commercial  sterility  of 
thermally  processed  food  to  Include 
foods  in  which  water  activity  is  used  to 
prevent  tlie  growth  of  spore-forming 
microorganisms.  Therefore,  the  Com- 
missioner has  revised  the  definition  to 
clarify  this  point.  Thermally  processed 
foods,  whether  rendered  commercially 
sterile  by  heat  alone  or  by  controlling 
water  activity  together  with  the  appli- 
cation of  heat,  must  be  free  of  micro- 


organisms capable  of  reproducing  in 
the  food  under  normal  nonrefrigerat- 
ed  conditions  of  storage  and  distribu- 
tion. The  Commissioner  has  also 
changed  the  regulation  to  clarify  that 
foods  in  which  water  activity  prevents 
the  reproduction  of  spores  of  microor- 
ganisms of  public  health  significance 
may  contain  spores  that  cannot  repro- 
duce because  of  ,low  water  activity. 
However,  foods  that  are  sterilized  by 
heat  alone  may  not  contain  any  living 
microorganisms  (including  spores)  of 
public  health  significance. 

Concerning  the  definition  of  com- 
mercial sterility  of  equipment  and  con- 
tainers used  for  aseptic  processing  and 
packaging  of  food,  the  Commissioner 
sees  no  substantial  differences  be- 
tween the  suggested  wording  and  that 
published  In  the  proposal  and  thus  has 
ntade  no  changes  in  the  definitions. 

4.  "Low-acid  foods  "  (j  113.3(n)). 

a.  The  proposal  would  have  revoked 
the  exemption  from  the  definition  of 
low-acid  canned  food  that  exists  in  the 
ciurent  regulations  for  tomatoes, 
pears,  piaeapples,  and  figs.  In  its  ini- 
tial comments,  NFPA  requested  that 
the  exemption  t>e  maintained  until  ad- 
ditional data  were  available  to  show 
that  the  exemption  is  appropriate. 
Data  were  later  presentd  to  demon- 
strate that  the  outgrowth  of  C.  botu- 
linum is  prevented  in  tomato  products 
with  an  equilibrium  pH  of  less  than 
4.9.  Data  on  figs  were  also  submitted. 

The  United  States  Department  of 
Agriculture  (USD A)  Eastern  Regional 
Researh  Center  in  Philadelphia.  Penn- 
sylvania, conductea  research  on  the 
acidity  of  numerous  tomato  varieties, 
which  it  submitted  as  a  comment  on 
the  proposed  changes  in  the  regula- 
tions. Its  1975  study  found  no  tomato 
samples  having  a  population  mean  pH 
higher  than  4.55,  and  no  individual 
fruits  having  a  pH  of  4.8  or  higher:  In 
Its  1976  study,  some  of  the  Individual 
tomatoes  exceeded  a  pH  of  4.8.  The 
USD  A  also  commented  that  the  pro- 
posed rules  did  not  specify  whether 
the  required  pH  is  to  be  the  pH  of  a 
composite  of  raw  material,  the  mean 
of  replicate  analysis  of  different  raw 
material  units,  or  some  other  value. 

The  Commissioner  proposed  to 
define  a  low-acid  food  as  one  with  a 
finished  equilibrium  pH  of  greater 
than  4.6,  and  the  current  regulation 
also  uses  the  term  "finished  equilibri- 
um pH."  For  this  reason,  the  Commis- 
sioner believes  that  the  pH  discrimi- 
nate established  by  the  regulation  is 
clear  It  to  the  equilibrium  pH  of  the 
f  intohed  food,  not  the  pH  of  a  compos- 
ite of  raw  material  or  the  mean  of  rep- 
licate analysis  of  differt^nt  raw  materi- 
al units.  TTie  Commissioner  also  notes 
that  the  USD  A  studies  show  that 
some  varieties  of  tomatoes  have  a  pH 
greater  than  4.7.  The  need  to  exercise 
a  high  degree  of  care  in  the  in-ocessing 


and  pH  control  of  tomato  products  is 
obvious. 

Based  on  the  tomato  data  submitted 
by  NFPA.  the  Commissioner  concludes 
that  in  tomato  products  a  finished 
equilibrium  pH  of  less  than  4.9  will 
prevent  the  outgrowth  of  C.  5ofu- 
linum;  accordingly,  the  Commissioner 
has  retained  the  exemption  from  the 
definition  of  low-acid  foods  for  toma- 
toes and  tomato  products  having  a  fin- 
ished equilibrium  pH  less  than  4.7 
which  Includes  a  safety  factor  of  0.2 
pH  unit 

The  Commissioner,  however,  be- 
lieves the  data  for  figs  are  hiconclusive 
and  is  revoking  their  exemption  with 
this  order.  Therfore.  figs  are  low-acid 
foods  that  are  subject  to  manufacture 
tn  accordance  with  this  part,  but  if  the 
figs  are  acidified  to  a  pH  of  4.6  or 
below,  they  are  regulated  as  acidified 
foods  under  Part  114.  The  FDA  evalu- 
ation of  these  data  has  been  placed  on 
display  for  public  review  at  the  office 
of  the  Hearing  Clerk.  PDA  (address 
atwve). 

Because  no  data  were  submitted  to 
support  the  exclusion  of  pears  and 
pineapples  from  the  requirements  of 
the  regulations,  no  change  has  been 
made  in  the  definition,  and  the  ex- 
emption has  l>een  removed. 

b.  Another  comment  asked  that  the 
water  activity  requirement  be  changed 
from  0.85  to  0.92. 

The  Commissioner  advises  that  some 
vegetative  forms  of  microorganisms  of 
public  health  concern  are  not  inhibit- 
ed at  an  a,  of  0.92.  A  thermal  process 
adequate  to  destroy  these  microorgan- 
isms in  products  having  an  a,  above 
0.85  must  t>e  established  by  a  compe- 
tent processing  authority.  Therefore, 
the  Commissioner  has  not  made  the 
suggested  change  in  the  water  activity 
provision  of  the  definition  for  low-acid 
foods. 

Personwel 

5.  One  comment  suggested  that  the 
parenthetical  phrase  "including  sys- 
tems wherein  water  activity  is  used  in 
conjunction  with  thermal  processing" 
be  deleted  from  the  requirement  for 
supervision  schooling  because  this  sub- 
ject is  adequately  covered  with  the 
statement  "instruction  appropriate  to 
the  preservation  technology  involved." 

The  Conunlssioner  believes  that  the 
supervisor  of  a  process  In  which  water 
activity  Is  used  as  a  part  of  the  ther- 
mal process  must  have  some  knowl- 
edge of  the  role  of  water  activity  in 
that  process.  To  emphasize  the  point, 
the  Commissioner  declines  to  make 
this  change  In  the  regulation. 

EQUtPioarr  ahd  Procedures 

6.  Temperature-recording  device 
(}  113.40(aK2)):  Three  comments 
agreed  that  the  temperature  chart  of 
the   recording  device   should   closely 
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agree  with  the  known  accurate  mer- 
cury-in-glass thermometer.  However, 
all  three  objected  to  the  requirement 
that  the  temperature  chart  recording 
never  be  higher  than  the  menniry-ln- 
glass  thermometer.  One  comment 
stated  that,  because  of  the  difference 
in  response  times  between  the  tem- 
perature recorder  bulb  and  the  mer- 
cury-in-glass thermometer,  the  record- 
er temperature  might  momentarily  be 
above  that  of  the  mercury-in-glass 
thermometer.  The  other  two  com- 
ments asked  that  the  wording  in  the 
current  regulation,  which  allows  the 
recorder  reading  to  be  within  1°  P  of 
the  mercury-hi-ghcss  thermometer 
reading,  be  restored.  They  argued  that 
slight  changes  should  not  be  consid- 
ered a  processing  deviation. 

The  Commissioner  rejects  the  com- 
ments because  it  is  in  the  Interest  of 
public  safety  that  the  recorder  tem- 
perature be  no  higher  than  the  mer- 
cury-ln-glass  thermometer  readings. 
The  current  regulation  might  lead  to 
an  erroneous  conclusion  about  the  po- 
tential hazard  associated  with  the 
processing  that  has  actually  occurred. 
The  Commissioner  advises,  however, 
that  small  momentary  variations  in 
which  the  temperature  indicated  by 
the  recorder  may  be  slightly  above  the 
mercury-in-glass  thermometer  read- 
ing, will  not  be  considered  deviations. 

"The  same  three  comments  also  ob- 
jected to  the  proposed  requirement  for 
an  air  supply  to  the  temperature  con- 
trollers that  Is  separate  from  the  air 
supply  to  the  rest  of  the  plant.  They 
argued  that  the  manner  In  which 
clean  dry  air  is  obtained  should  be  left 
to  the  discretion  of  the  packer. 

The  Conunlssioner  agrees  and  has 
deleted  the  proposed  requirement 
from  this  and  the  other  sections  in 
which  It  was  proposed. 

7.  Pressure  gages  (}  113.40(a)(3)):  A 
comment  objected  to  the  Commission- 
er's proposal  for  deleting  the  require- 
ment for  a  pressure  gage  on  retorts 
and  gave  several  reasons  why  the  oper- 
ator needs  to  know  the  pressure  In  the 
retort.  The  reasons  stated  were:  (1) 
The  steam  retort  to  a  hazardous 
device,  and  the  operator  must  know 
the  pressure  hi  the  retort  to  ensure  a 
safe  operation  of  the  device;  (2)  under 
certain  operating  conditions,  a  super- 
heated steam  condition  can  exist  in 
the  steam  retort,  and  only  with  the 
pressure  gage  can  the  operator  identi- 
fy that  condition;  (3)  automatic  con- 
trol devices  occasionally  fail,  and  the 
pressure  gage  to  the  only  device  that 
win  Immediately  indicate  that  a  fail- 
ure to  occurring:  and  (4)  the  readings 
of  an  accurate  pressure  gage  can  be 
converted  into  temperature  and  the 
pressure  gage  therefore  offers  another 
point  of  measiuvment  and  control. 

The  Commissioner's  statement  in 
the  preamble  to  the  proposed  regula- 
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tion  remains  valid:  The  pressure  gage 
serves  no  mandatoi^  fimctlon  in  the 
thermal  processing  of  low-acid  canned 
foods.  However,  for  the  reasons  given 
In  the  comment,  the  presstire  gage 
may  serve  a  fiuictlon.  and  the  Com- 
missioner has  retained  the  wording  of 
the  proposal  which  makes  the  pres- 
sure gage  optional. 

8.  Steam  spreaders  (( 113.40(aK7)): 
One  comment  suggested  that  the 
wording  of  thto  section  be  changed  to 
permit  retorts  in  which  steam  to  al- 
lowed to  enter  the  top  or  the  bottom 
as  long  as  the  vent  to  opposite  the 
steam  inlet.  Thto  comment  and  two 
others  also  asked  the  Commissioner  to 
make  clear  that  the  number  of  perfo- 
rations in  the  spreaders  be  such  that 
the  total  cross-sectional  area  of  the 
perforations  be  equal  to  1V4  to  2  times 
that  of  the  smallest  restriction  in  the 
steam  Inlet. 

The  Commissioner  agrees  with  both 
suggestions  and  has  made  the  appro- 
priate changes.  In  the  ConunlBsioner's 
opinion,  that  formula  to  appropriate  to 
maintain  the  proper  dtotributlon  of 
steam  for  sterilization. 

9.  Bleeders  ({  113.40(aK8)):  One  com- 
ment suggested  rewording  thto  section 
to  clarify  precisely  where  near  the 
"end  of  the  shell  of  the  retort"  the 
bleeders  should  be.  The  comment 
stated  that  the  need  for  bleeding  of 
steam  arises  in  areas  that  contain 
cans,  and  it  suggested  the  following 
change  for  horizontal  still  retorts: 
"Bleeders  shall  be  located  within  one 
foot  of  the  outmost  location  of  con- 
tainers in  the  retort." 

The  Commissioner  agrees  and  has 
made  the  appropriate  change  in  the 
regulation. 

10.  Air  valves  and  water  valves 
(9113.40(a)  (10)  and  (ID):  One  com- 
ment asked  for  a  specific  list  of  the 
types  of  air  and  water  valves  that  are 
acceptable  for  use  tn  the  cooling  of  re- 
torts. 

The  Commissioner  advises  that 
there  are  a  nimiber  of  suitable  valves 
which  may  be  used,  and  each  proces- 
sor must  pick  the  proper  valve  for  its 
process.  Therefore,  the  Conunlssioner 
believes  that  the  variables  render  a  list 
Inappropriate  and  has  made  no 
change. 

11.  Critical  factors  (}  113.40(aK13)): 
a.  The  regulation  requires  that  criti- 
cal factors  such  as  consistency,  per- 
cent solids,  and  fill -in  or  drained 
weight,  which  are  usually  determined 
at  a  location  some  distance  from  the 
retort,  be  recorded  on  the  processing 
record.  One  comment  suggested  delet- 
ing thto  requirement. 

The  Commissioner  agrees  that  it  to 
unnecessary  to  carry  all  test  results 
back  to  the  retort  room,  but  thto  infor- 
mation to  important  and  must  be  com- 
bined at  some  time  (but  not  necessar- 
ily rewritten)  toi  one  place.  Thto  point 
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is  all  that  is  required  by  the  regula- 
tion, and  In  the  Commissioner's  opin- 
ion it  is  clear.  Therefore,  the  Commisr 
sioner  has  retained  the  wording  in  the 
regulation  to  avoid  a  misunderstand- 
ing of  what  actually  is  required. 

b.  Section  113.40<aKl3Kiii):  One 
comment  protested  that  it  is  unneces- 
sary to  make  measurements  and  re- 
cordings of  all  critical  factors  at  inter- 
vals of  15  minutes  or  less. 

Measurements  and  recordinKs  at  in- 
tervals of  sufficient  frequency  to 
ensure  that  the  critical  factors  are 
within  the  limits  specified  in  the 
scheduled  process  are  mandatory.  The 
Commissioner  agrees  that  they  may  be 
measured  less  often  than  every  15 
minutes.  The  suggestion  that  they  be 
measured  at  least  every  15  minutes  is 
an  advisory  procedure,  because  proce- 
dures vary.  Nevertheless,  the  Commis- 
sioner cautions  on  the  need  for  scru- 
pulous, timely  monitoring. 

12.  Air  supply  and  controls 
(5113.40<b)<10Ki)):  One  comment 
agreed  with  the  Commissioner's  desire 
to  have  the  adequacy  of  air  or  water 
circulation  established  by  a  competent 
processing  authority,  but  it  noted  that 
such  determinations  should  also  be  ac- 
cepted if  they  were  made  in  accord- 
ance with  procedures  recognized  by 
competent  processing  authorities. 

The  Conunissioner  agrees  and  has 
made  appropriate  changes  here  and  In 
other  similar  sections  of  the  regula- 
tion. 

13.  Vertical  and  horizontal  still  re- 
torts (5  ll3.40(bK13)):  A  comment 
stated  that  it  is  not  always  necessary 
for  a  processor  to  have  heat  distribu- 
tion data  on  file,  but  the  firm  may 
have  operating  and  installation  re- 
quirements from  the  manufacturer  or 
a  processing  authority  who  does  have 
such  data  on  file. 

The  Commissioner  agrees  that  this 
approach  is  acceptable  and  has  made 
appropriate  changes  In  the  regula- 
tions. 

14.  Bleeders  (J  113.40<cM5)):  Two 
comments  stated  that  the  proposed  15- 
minute  interval  for  checking  the  con- 
densate bleeder  is  too  short.  One  com- 
ment suggested  checlcs  at  30-mlnute 
Intervals,  and  the  other  suggested  that 
the  regulations  permit  bleeder  func- 
tion to  be  checked  at  intervals  estab- 
lished by  the  company  to  ensure  ade- 
quate operation  of  the  retort.  A  com- 
ment also  asked  for  permission  to  use 
automatic  alarm  systems  to  detect 
condensate  bleeder  malf  uiKtlon. 

As  with  the  requirement  for  measur- 
ing critical  factors,  the  Commissioner 
advises  that  the  regulations  require 
that  the  condensate  bleeder  be 
checked  with  sufficient  frequency  to 
ensure  adequate  removal  of  conden- 
sate. The  15-mlnute  Interval  for  check- 
ing the  bleeder  is  merely  advisory.  The 
Commissioner  agrees  that  the  optional 
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use  of  automatic  alarm  systems  to 
detect  condensate  bleeder  malfunction 
Is  appropriate  to  serve  as  a  continuous 
monitor,  and  such  a  provision  has 
been  incorporated. 

15.  Retort  speed  timing 
(S113.40<cX7)):  One  comment  noted 
that.  In  the  sections  concerning  tem- 
perature-recording devices,  the  Com- 
missioner explained  how  to  satisfy  the 
requirement  that  "a  means  of  prevent- 
ing unauthorized  changes  in  adjust- 
ment shall  be  provided. "  TTie  comment 
suggested  that  a  statement  also  be  in- 
cluded in  this  section  to  spell  out  satis- 
factory means  to  satisfy  the  require- 
ment. 

The  Commissioner  agrees  that  this 
was  an  oversight  In  the  proposal  and 
therefore  has  Included  such  a  provi- 
sion here  and  In  similar  sections  of 
this  part.  To  prevent  unauthorized 
changes  In  the  retort  timing  speed,  the 
regulations  recognizes  a  lock  or  a 
notice  from  management,  posted  at  or 
near  the  speed-adjustment  device, 
which  provides  a  warning  that  only 
authorized  persons  are  permitted  to 
make  adjustments,  as  satisfactory  pre- 
ventive measures. 

16.  Emergency  stops  (J  113.40(cK8)): 

a.  In  the  case  of  an  emergency  stop, 
the  proposal  would  have  required  that 
a  still  process  be  used  or  that  all  the 
containers  be  either  reprocessed,  re- 
packed and  reprocessed,  or  discarded. 
A  comment  argued  that  sterilizing 
processes  other  than  still  processes 
should  be  acceptable  if  an  emergency 
stop  is  required:  and  it  suggested  that 
the  regulation  be  changed  to  allow  the 
use  of  other  processes  if  they  have 
been  established  to  ensure  commercial 
sterility. 

The  Commissioner  agrees,  and  such 
a  change  in  the  regulation  has  been 
made. 

b.  Another  comment  suggested  that 
subparagraph  (111),  concerning  han- 
dling emergencies,  be  deleted.  The 
comment  found  this  requirement  re- 
dundant with  the  requirement  of 
9  113.89  and  thought  it  more  appropri- 
ate to  have  all  requirements  concern- 
ing process  deviations  in  a  single  sec- 
tion. 

The  Commissioner  agrees  and  has 
deleted  proposed  9  113.40<cM8Kiii)  and 
included  the  requirement  in  9  113.89. 

17.  Critical  factors '9  113.40<c)(  10)): 
a.  A  comment  stated  that  net  weight 

measurements  are  appropriate  as  a 
measure  of  volume  and  headspace  in 
homogeneous  liquids,  whether  the 
containers  are  conventional  sanitary 
cans  or  lap  seam  (vent  hole)  cans.  Ac- 
cordingly, the  comment  asked  that  the 
regulation  be  rewritten  to  permit  the 
measurement  of  headspace  by  net 
weight  measurements  of  homogeneous 
liquid  products  in  conventional  sani- 
tary cans. 


For  a  specific  homogeneous  liquid 
product,  the  Conunissioner  agrees  that 
processes  can  be  established  to  meas- 
ure voltime  and  headspace  for  both 
the  conventional  sanitary  cans  and  lap 
seam  cans  on  the  basis  of  maximum 
net  weight,  taking  into  account  the 
specific  can  end  profile  and  other  fac- 
tors that  affect  container  headspace. 
Therefore,  the  Commissioner  has  re- 
vised the  regulation  accordingly. 

b.  The  same  comment  suggested 
that  the  requirement  for  the  measure- 
ment of  headspace  every  15  minutes 
be  replaced  by  a  requirement  that 
sampling  be  conducted  on  the  basis  of 
throughput  and  that  the  number  of 
samples  taken  and  the  intervals  of 
sampling  be  determined  from  standard 
acceptable  quality  level  (AQL)  tables. 

The  Commissioner  agrees  that  the 
use  of  such  methods  could  ensure  that 
critical  factors  are  measured  and  re- 
corded at  sufficient  frequency  to  guar- 
antee that  the  factors  are  within  the 
limits  specified  in  the  scheduled  proc- 
ess. Nevertheless,  because  the  frequen- 
cy requirement  for  recording  the  mea- 
surements is  advisory,  not  mandatory, 
no  change  has  been  made  in  the  regu- 
lation. 

18.  Temperature-Indicating  device 
(9 113.40<gKlKiXa)):  One  comment 
pointed  out  that  this  section  requires 
thermometers  and  temperature-indi- 
cating devices  to  be  tested  for  accura- 
cy at  least  once  a  month,  although  in 
other  sections  the  requirement  is  once 
a  year.  The  operation  of  aseptic 
system  does  not  provide  any  more  op- 
portunities for  thermometers  or  tem- 
perature-measiiring  devices  to  become 
inaccurate  than  does  the  operation  of 
any  other  system.  Therefore,  the  com- 
ment requested  that  testing  be  re- 
quired once  a  year  or  more  frequently, 
if  necessary,  to  ensure  the  accuracy  of 
thermometers  and  temperature- indi- 
cating devices. 

The  Commissioner  accepts  this 
change  but  nonetheless  stresses  the 
Importance  of  accurate  temperature 
measurements,  especially  in  high-tem- 
perature short- time  systems. 

19.  Flow-diversion  system 
(9113.40<g)<l)<lX/k)): 

a.  The  Commissioner  proposed  a  new- 
section  for  aseptic  processing  and 
packaging  systems  to  require  that  a 
flow-diversion  valve  be  Installed  be- 
tween the  cooler  and  filler.  The  pro- 
posed provision  would  have  required 
the  system  to  be  controlled  to  divert 
product  flow  away  from  the  filler 
when  the  temperature  of  the  product 
in  the  holding  tube  falls  below  the 
sterilization  temperature  specified  in 
the  scheduled  processes.  However,  it 
would  have  provided  an  exception 
from  the  requirement  for  the  flow-dl 
version  valve  when  products  with  dis- 
crete particles  are  being  processed. 
Two  processors  of  aseptic  foods  com- 


mented that  the  use  of  flow-diversion 
valves  on  the  sterile  side  of  an  aseptic 
product  processing  line  could  result  in 
product  contamination. 

Based  on  these  comments,  the  Com- 
missioner believes  that  the  proposed 
flow-diversion  valve  requirement  niiay 
have  been  misunderstood.  The  Com- 
missioner recognizes  that  possibility  of 
contamination  if  flow-diversion  sys- 
tems are  inadequately  designed  or  im- 
properly operated,  but  the  fxinctlon  of 
this  section  is  to  establish  a  provision 
for  preventing  Insufficiently  heated 
products  from  reaching  the  asepCic 
filler.  An  Inspection  of  all  domestic 
aseptic  processing  operations  that 
have  been  fOed  with  PDA  confirms 
that  all  processors  In  this  country  cur- 
rently use  Dole  aseptic  canning  units. 
All  but  one  of  these  canning  units 
have  a  manually  operated  ss^stem  that 
can  divert  product  from  the  filler. 
Some  processors  are  using  the  diver- 
sions systems  as  they  were  supplied  by 
the  manufacturer,  while  other  proces- 
sors have  modified  the  systems  for 
automatic  control.  These  inspectlonal 
obser\ations  do  not  support  the  con- 
tention of  contamination.  A  summary 
of  the  findings  of  these  inspections 
has  been  placed  on  display  for  public 
review  In  the  office  of  the  Hearing 
Clerk  (HPA— 305).  Food  and  Drug  d- 
mlnlstratlon.  Rm.  4-65,  5600  Fishers 
Lane  RockvUle.  BCD  20857. 

A  packaging  system  supplier  stated 
that,  in  addition  to  the  use  of  a  flow- 
diversion  valve,  there  are  a  number  of 
different  technical  solutions  to  the 
problem  of  preventing  insufficiently 
heated  products  from  reaching  the 
aseptic  filler.  Also,  one  processor  com 
mented  that  it  has  successfully  used  a 
diversion  system  that  Is  different  from 
the  Dole  system  to  divert  product 
from  the  filler  automatically  when  the 
temperature  at  the  holding-tube 
outlet  drops  below  the  scheduled  proc- 
ess. Moreover,  some  aseptic  processing 
and  packaging  establishments  have 
elected  not  to  use  flow  diversion  when 
temperature  drops  occur  in  the  prod- 
uct-holding tube.  The  processors  usu- 
ally stop  the  cans  from  entering  the 
container  filling  area,  switch  to  water, 
and  resterllize  the  system.  Including 
the  filler.  Another  processor  comment- 
ed that  an  aseptic  processors  using 
Dole  aseptic  canning  units  are  sup- 
plied with  manually  operated  s>'stems 
to  divert  product  from  the  filler,  and 
these  systems  can  handle  both  liquid 
prodticts  and  products  containing  dis- 
crete particles. 

Finally,  one  processor  commented 
that  It  would  not  be  opposed  to  a  pro- 
vision for  flow  diversion;  however,  it 
recommended  that  the  provision  jfocus 
on  the  diversion  principle  to  prevent 
the  packaging  of  nonsterlle  product, 
rather  than  on  diversion  hardware 
such  as  a  flow-diversion  valve. 


tUUES  AND  REGULATKMiS 

For  all  the  above  reasons  the  Com- 
missioner has  revised 
9113.40(K)(lKiXA).  The  Commissioner 
has  substituted  the  term  "flow-diver- 
sion system"  for  the  proposed  "flow- 
diversion  valve,"  and  such  a  diversion 
sjvtem  Is  a  requirement.  The  Commis- 
sioner has  also  eliminated  the  excep- 
tion from  the  proposed  requirement 
for  a  flow-diversion  valve  In  equipment 
that  processes  products  with  discrete 
particles.  In  addition,  the  Commission- 
er       finds        that        revision        in 
9  113.40(gKD(!I)  and  (2X11X5)  are  nec- 
essary. These  provisions  now  describe 
the  design,  function,  and  purpose  of 
the  flow-diversion  system.  The  revi- 
sions also  recommend  that  the  flow-di- 
version system  be  designed  and  Instru- 
mented to  operate  automatically  when 
the  temperature  In  the  holding  tube 
drops  below  the  minimum  tempera- 
ture required  in  the  scheduled  process, 
when  proper  pressure  In  the  product- 
to-product   regenerator  Is  not  main- 
tained, or  when  deviations  from  con- 
tainer or  container  closure  steriliza- 
tion processes  occur.  For  any  processor 
who  does  not  practice  flow  diversion 
and     whose    product,    subjected    to 
system  failure,  is  filled  into  containers, 
the   regulation   contains   a   provision 
that  the  product  shall  be  segregated 
and  that  the  deviation  shall  be  han- 
dled in  accordance  with  1 113.89  (Lc 
reprocessed,  destroyed,  or  when  possi- 
ble, evaluated  by  a  processing  authori- 
ty for  public  health  significance). 

b.  One  comment  Interpreted  the  pro- 
pose for  a  flow-diversion  valve  as  a 
substitution  for  the  Incubation  re- 
quirement. 

This  Interpretation  is  not  the  case. 
Diversion  of  product  from  the  contain- 
er-filling and  -closing  areas  is  intended 
to  prevent  underprocessed  product 
from  being  packaged  and  to  prevent 
contamination  of  those  areas  with  im-^ 
derprocessed  product.  In  siun,  flow  <^^' 
version  is  intended  to  provide  an  addi- 
tional check  to  detect  mechanical  or 
human  system  operations  failures  that 
cause  product  contamination  .With  mi- 
croorganisms. On  the  other  hand,  the 
incubation  of  samples  wns  not  origi- 
nally, and  is  not  now,  intended  to  sub- 
stitute for  ciurent  good  manufactur- 
ing practices,  including  the  record- 
keeping, record  review,  and  evaluation 
of  deviation  requirements  of  the  regu- 
lations. It  la  intended  to  provide  a 
quality  control  and  public  health  pro- 
tection function. 

c.  Some  comments  indicated  concern 
that  valves  or  other  pieces  of  equip- 
ment downstream  from  the  holding 
tube  could  provide  points  for  potential 
entry  of  microorganisms  Into  the  prod- 
uct 

The  Commissioner  agrees  and  there- 
fore has  added  new  9  113.40<gXlXlX<) 
to  iH-ovide  for  use  of  steam  seals  (or 
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other  effective  barriers)  at  such  poten- 
tial access  points. 

CoirrAUiERS  " 

20.  Can  seam  measu^ments 
(8  113.60(aXlXi)  (a)  and  (b)):  Two  com- 
ments objected  to  making  the  mea- 
stirement  of  seam  thickness  manda- 
tory. One  comment  contended  that 
seam  thickness  cannot  be  measured  or 
observed  using  a  seam  scope. 

As  the  Commissioner  explained  In 
the  proposal,  thickness  in  can  seaming 
is  critical  to  ensuring  the  manufacture 
of  safe  products,  and  its  measurement 
is  now  required.  The  Commissioner 
recognizes,  however,  that  If  a  seam 
scope  or  projector  Is  used  for  can  seam 
measurements,  a  micrometer  must  be 
used  to  measure  the  thickness.  There- 
fore, the  Commission  has  revised  the 
regiilation  to  make  this  clear. 

21.  Cooling  water  (9113.60(b));  The 
proposal  would  have  required  measur- 
able free  chlorine  residue  at  the  water 
discharge  point  of  the  container 
cooler,  and  It  would  have  permltt 
the  use  of  other  safe  chemicals  sir 
physical  water  treatment  that  has/the 
equivalent  bactericidal  effect  aa^  chlo- 
rine. One  conunent  pointed  6}ii  that, 
even  In  properly  chlorlnatedyContalner 
cooling  water.  It  Is  not  always  possible 
to  have  a  measurable  free  chlorine  res- 
idue at  the  water  dlsch&rge.  For  that 
reason,  the  commeixt  recommended 
that  the  section  W  reworded  to  re- 
quire proper  sanlfefzlng  of  the  water  In 
cooling  canals,  but  it  felt  the  Commis- 
sioner should^lecommend.  not  require, 
a  measurahl6  residue  of  the  chemical 
sanitizing  agent  at  the  water  discharge 
point.    , 

The/Commissioner  agrees,  and  this 
cha^we  in  the  regulation  has  been 
made. 

/22.  Raw  materials  (9  113.81(a)):  Two 
/  comments  stated  that  It  would  be  Im- 
practical to  hold  raw  materials  until 
an  evaluation  of  the  microbiological 
quality  of  the  product  could  be  made. 

The  Commissioner  did  not  intend 
that  a  processor  keep  raw  materials 
until  a  plate  count,  for  example,  could 
be  made.  Rather,  the  Commissioner 
Intended  to  list  specific  ways  by  which 
processors  can  be  certain,  before  using 
such,  that  ttieir  raw  materials  and  in- 
gredients susceptible  to  microbiologi- 
cal contamination  are  suitable  for  use. 
The  methods  include  receiving  the  ma- 
terials under  a  supplier's  guarantee  or 
under  any  other  acceptable  means  in 
addition  to  testing  by  the  processor. 
The  Commissioner,  therefore.  Jiaa 
changed  the  regulation  to  clarify 
these  intentions. 

23.  pH  (9  113.81(e)):  . 

a.  One  comment  suggested  that  a 
safety  factor  of  two-tenths  of  a  pH 
unit  should  be  included  In  this  para- 
graph. 
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When  the  maintenance  of  pH  (above 
4.6)  of  a  normally  low-acid  food  is  the 
basis  for  a  scheduled  process,  the 
scheduled  process  must  be  filed  with 
FDA  under  §  108.35  of  this  chapter, 
and  the  scheduled  process,  as  filed, 
will  have  the  necessary  and  appropri- 
ate safety  factor  as  described  earlier. 
Therefore,  the  Commissioner  rejects 
this  suggestion. 

b.  Another  comment  stated  that  the 
reference  to  the  methodology  for  pH 
determinations  is  too  restrictive  be- 
cause it  requires  the  methodology  de- 
scribed In  9114.90  (21  CFR  114.90)  to 
be  used. 

The  Commissioner  agrees.  Because 
the  methodology  in  §114.90  is  adviso- 
ry, the  Commissioner  has  changed  the 
regulation  from  "shall"  to  ".should." 

24.  Scheduled  process  (5113.81(f)): 
The  Commissioner  has  expanded  this 
section  to  clarify  good  processing  prac- 
tices when  the  scheduled  process  sets 
forth  such  critical  factors  as  water  ac- 
tivity to  prevent  the  growth  of  micro- 
organisms not  destroyed  by  the  ther- 
mal process. 

Operations  in  the  Thermal 
Processing  Room 

25.  Thermal  processes  (§  113.87(a)): 
A  comment  stated  that  the  operating 
processes  should  be  made  available  to 
the  operator.  In  some  instances,  it  is 
desirable  that  scheduled  processes  be 
made  available  to  the  supervisor  but 
not  to  the  operator. 

The  Commissioner  agrees  that  it  is 
unnecessary  that  the  scheduled  proc- 
esses be  available  to  the  operator  as 
long  as  they  are  available  to  the  super- 
visor and  to  any  duly  authorized  PDA 
employees  and  has  made  the  appropri- 
ate revisions  in  the  regulations. 

26.  Product  traffic  (§  113.87(b)): 
Three  comments  were  received  con- 
cerning the  proposal  to  establish  sys- 
tems for  product  traffic  control  in  the 
retort  room.  One  comment  stated  that 
a  traffic  control  plan  would  be  wel- 
comed by  all  food  canners  and  said 
that  if  such  a  plan  exists,  it  should  be 
spelled  out  in  detail.  Two  comments 
suggested  that  the  Commissioner  elim- 
inate the  rec^mmedation  that  all 
visual  checks  of  the  heat-sensitive  in- 
dicators be  recorded. 

The  Commissioner  recognizes  that 
there  can  be  no  single  system  for  prod- 
uct traffic  control  that  would  l>e  appli- 
cable to  all  plants.  Nevertheless,  the 
Commissioner  believes  that  it  is  neces- 
sary for  each  plant  to  outline  its  own 
system  in  order  to  minimize  the 
danger  of  unretorted  product  being 
packed  as  retorted  product.  Keeping  a 
written  record  of  the  visual  checks  of 
heat-sensitive  indicators  is  good  prac- 
tice, but  that  practice  is  not.  in  the 
Conunissioner's  opinion,  mandatory. 
Therefore,  no  changes  in  this  section 
are  warranted. 


RULES  AND  REGULATIONS 

27.  Initial  temperature  ((U3.87(c)): 
One  comment  stated  that  it  is  not  nec- 
essary to  determine  and  record  prepro- 
cess  temperatures  when  a  preheater  is 
used  in  a  continuous  retort  operation. 

The  Commissioner  advises  that  the 
effect  of  initial  temperature  is  taken 
into  account  during  the  process  of  es- 
tablishing as  safe  continuous  retort 
operation.  The  instructions  in  this 
provision  for  filing  the  scheduled  proc- 
esses for  continuous  agitating  retorts 
are  clear.  The  minimum  initial  tem- 
perature of  the  contents  at  the  entry 
to  the  preheater  (along  with  other 
preheater  operating  parameters)  shall 
be  reported  to  ensure  that  the  tem- 
perature complies  with  the  established 
process.  The  initial  temperature  of  the 
product  must  be  measured  at  this 
point  to  ensure  that  the  temperature 
is  no  lower  than  the  minimum  speci- 
fied in  the  scheduled  process.  Tiie 
instructions  do  not  require  reporting 
of  the  product  temperature  at  the  exit 
from  the  preheater  (which  is  the  entry 
to  the  first  sterilizer  shell). 

28.  Timing  devices  ($  113.87(d)):  One 
comment  requested  that  digital  clocks 
be  allowed  for  timing  purposes.  The 
comment  stated  that  digital  clocks  are 
now  in  use  and  have  not  been  shown 
to  he  less  accurate  for  timing  purpixses 
than  other  types  of  clocks,  that  there 
is  the  possibility  of  an  Inherent  one- 
minute  difference  if  seconds  are  not 
read  with  a  second  hand  using  a  wall 
clock  or  if  the  digital  clock  has  no 
place  for  seconds,  and  that  the  digital 
clock  has  the  inherent  advantage  of 
t>eing  easier  to  read. 

The  Commissioner  agrees  that  digi- 
tal clocks  are  also  usable  and  has 
modified  the  regulation  to  allow  their 
use.  Most  digital  clocks  now  in  use. 
however,  are  not  graduated  in  seconds. 
For  this  reason,  they  may  be  used  only 
if  the  operating  process  of  heating  the 
food  has  a  safety  factor  of  one  minute 
or  greater. 

29.  Steam  supply  (5113.87(f)):  One 
comment  questioned  whether  a  firm 
will  be  in  violation  of  this  section  if 
the  steam  pressure  falls  below  that 
validated  as  the  minimum  steam  pres- 
sure for  venting.  This  same  comment 
suggested  that  the  firm  have  a  series 
of  steam-pressure-versus-time  venting 
schedules  correlatied  to  various  lower 
pressures  in  increments  of  10  pounds 
per  square  inch  to  correct  for  any 
pressure  drops  below  that  validated 
for  venting.  The  comment  also  recom- 
mended that  an  alarm  be  placed  on 
the  retort  steam  header  line  to  warn 
of  an  impending  lowering  of  steam 
pressure. 

The  Commissioner  agrees  that  vent- 
ing is  very  important  and  that  a  firm 
must  know  the  qteam-pressure-versus- 
time  relationship  for  venting.  A  firm 
will  not  be  considered  in  violation  of 
this  provision  should  the  steam  pres- 


sure fall  below  the  level  validated  as  a 
minimum  under  the  following  condi' 
tions:  ( 1 )  There  Is  an  alternate  venting 
schedule  available  for  the  lower  steam 
pressure:  (2)  the  schedule  has  been 
filed  with  PDA;  and  (3)  the  schedule 
has  been  shown  to  be  effective.  Any 
significant  drops  in  pressure  will  be  re- 
corded on  the  retort  charts.  For  this 
reason,  the  Commissioner  finds  that 
an  alarm  system  is  not  nece.ssary  and 
has  not  changed  the  regulation  in  this 
regard.  / 

Deviations  iw  Proctssiwc.  Venting. 
OR  Control  or  Critical  Factors 

30.  Separate  file  for  deviations 
(§  113.89):  Two  comments  objected  to 
the  need  for  processors  to  keep  a  sepa- 
rate file  detailing  all  deviations  in 
processing,  venting,  or  control  of  criti- 
cal factors. 

Because  this  Information  must  be  re- 
corded and  maintained  under  the  reg- 
ulations, the  Commissioner  believes  it 
is  obvious  that  the  information  will 
have  to  be  filed  and  eventually  re- 
trieved. Therefore,  the  information 
must  be  available  for  review. 

The  comments  further  stated  that 
there  does  not  appear  to  be  adequate 
justification  at  this  time  for  the  Com- 
missioner to  require  an  entirely  sepa- 
rate, but  duplicate,  filing  system  for 
such  records.  The  Commissioner  did 
not  intend  to  propose  a  complete  du- 
plicate system  of  records,  but  rather 
proposed  that  processors  maintain  a 
separate  file  of  process  deviations  to 
enable  the  processor  as  well  as  an  FDA 
investigator  to  ascertain  readily  which 
products  may  have  l>een  underproc- 
essed.  The  PDA's  experience  in  inves- 
tigating tetablishments  demonstrates 
that  some  system  which  permits  rapid 
identification  of  potentially 

underprocessed  lots  is  necessary  for  ef- 
ficient use  of  regulatory  manpower. 
The  regulation  has  therefore  been  re- 
vised to  delete  the  requirement  for  a 
complete  duplicate  file  of  all  records. 
Based  on  experience  in  reviewing  logs 
in  Industry  plants,  the  Commissioner 
concludes  that  a  log  identifying  the 
appropriate  data  is  sufficient. 

PROCESSING  AND  PRODUCTION 
RECORDS 

31.  Water  activity  and  alternate  sys- 
tems (f  113.100(a)(6)  and  (7)):  One 
comment  asked  that  these  sections  l>e 
deleted  because  they  are  redundant 
and  because  they  place  an  undue  em- 
phasis on  maintaining  records  of  such 
critical  factors  as  water  activity  and 
pH.  Alternatively,  the  comment  pro- 
posed a  rewording  and  combination  of 
the  two  provisions. 

The  Commissioner  advises  that  if 
water  activity  and  pH  are  used  as  a 
part  of  the  scheduled  process,  their 
control  Is  critical.  These  two  provi- 
sions have  been  clarified,  but  the  Com 
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missioner  has  retained  Xhe  require- 
ment in  the  final  regulation  that  rec- 
ords about  these  systems  be  main- 
tained. 

32.  Record  initialing  (9113.100(b)): 
One  comment  objected  to  the  pro- 
posed requirement  that  processing  rec- 
ords be  dated,  and  Initialed  or  signed, 
when  they  are  reviewed  by  the  man- 
agement representative.  The  proposal 
would  have  required  this  to  be  done 
not  later  than  one  working  day  after 
the  actual  processing  and  before  ship- 
ment or  release  of  the  food  for  distri- 
bution. As  an  alternative,  the  com- 
ment suggested  a  statement  that  could 
be  initialed  or  signed  by  the  reviewer, 
and  that  indicates  that  these  process- 
ing and  production  records  have  been 
checked  within  one  working  day. 

The  Commissioner  sees  no  advan- 
tage in  the  suggested  alternative  and 
has  not  accepted  it. 

33.  Initial  distribution  (9113.100(d)): 
Three  comments  objected  to  the  re- 
quirement that  processors  maintain 
records  identif  jring  the  initial  distribu- 
tion of  finished  products  on  the 
ground  that  this  requirement  is  a 
recall  tool  and  Is  covered  imder 
9 103.35(f).  One  comment  further 
stated  that  the  present  system  of 
batch  c(xles  on  shipping  d(x;uraents  is 
adequate  and  should  be  acceptable. 

Section  108.35(f)  establishes  only 
the  general,  basic  requirement  of 
maintaining  records.  Section 

113.10(Kd).  on  the  other  hand,  pre- 
scribes the  specific  good  manufactur- 
ing practices  that  require  the  proces- 
sor to  maintain  records  that  identify 
the  initial  distribution  of  finished 
products.  The  Commissioner  concludes 
that  the  benefits  to  the  consumer 
from  this  requirements  are  clear.  It 
expedites  the  recaU  of  dangerous  or 
potentially  dangerous  products  from 
the  market  (see  National  Confection- 
er's Asa'n  V.  Calif ano.  569  F.  2d  690  (D. 
C.  Cir.  1978)). 

The  remaining  comments  requested 
that  portions  of  the  proposal  be  clari- 
fied. The  Commissioner  has  clarified 
portions  of  the  final  order  so  that 
there  may  be  better  implementation 
of  the  proposed  regulations.  Accord- 
ingly, having  evaluated  all  of  the  com- 
ments received  and  other  relevant  ma- 
terial, the  Commissioner  concludes 
that  the  regulation  should  be  promul- 
gated as  set  forth  l>elow. 
"Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees. 
402(aM3)  and  (4).  701(a).  52  Stat.  1046. 
1055  (21  UJS.C.  342(aK3)  and  (4). 
371(a)))  and  under  authority  delegated 
to  the  Commissioner  (21  CFR  5.1). 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  is  amended  by  re- 
vising Part  133  as  follows: 


PART  113— THERMALLY  PROCESSED 
LOW-AQD  FOODS  PACKAGED  IN 
HERMETICALLY  SEALED  CONTAIN- 
ERS 

SMbpoft  A — O«wrol  frovhiom 

Sec. 

113.3    Definitions. 

113.5    Current   good   manufacturing  prac- 
tice. 
113.10    Persoiuiel. 

Subpart  ft— [lM«rv«4] 

Subpart  C — Equipwiit 

113.40    Equipment  and  procedures. 

Subpart  0 — Control  of  Compomonto,  Food  Prod- 
wcf  Centainort,  Cteturo*,  and  In  procoM  Ma* 
torial 

113.60    Containers. 

Subpart  E — FredwcHon  and  Proco»(  Controlt 

113.81    Product  preparation. 
113.83    Establishing  scheduled  processes. 
113.87    Operations  In  the  thermal  process- 
ing room. 
113.89    Deviations  in  processing. 

Subpart  F     Kocordt  and  Roporto 

113.100    Records. 

AuTHORmr:  Sees.  402(aX3)  and  (4),  701(a), 
52  Stat.  1046.  1055  (21  U.S.C.  342(aK3)  and 
(4),  371(a». 

Subport  A — G*n*ral  Previsions 

9 113.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  "Aseptic  prcx:e8sing  and  packag- 
ing" means  the  filling  of  a  commercial- 
ly sterilized  cooled  product  into  pre- 
sterilized  containers,  followed  by  asep- 
tic hermetlcal  sealing,  with  a  presteri- 
lized  closure,  in  an  atmosphere  free  of 
microorganisms. 

(b)  "Bleeders"  means  openings  used 
to  remove  air  that  enters  with  steam 
from  retorts  and  steam  chambers  and 
to  promote  circulation  of  steam  in 
such  retorts  and  steam  chambers. 
Bleeders  may  ser\'e  as  a  means  of  re- 
moving condensate. 

(c)  "Come-up-time"  means  the  time 
which  elapses  between  the  introduc- 
tion of  steam  into  the  closed  retort 
and  the  time  when  the  retort  reaches 
the  required  processing  temperature. 

(d)  "Commercial  processor"  Includes 
any  person  engaged  in  commercial, 
custom,  or  institutional  (church, 
school,  penal,  or  other  organization) 
processing  of  food,  including  pet  food 
Persons  engaged  In  the  production  of 
focxls  that  are  to  be  used  In  market  or 
consumer  tests  are  also  included 

(e)  "Commercial  sterility":  (1)  "Com- 
mercial sterility"  of  thermally  proc- 
essed fcxxl  means  the  condition 
achieved— 

(i)  By  the  application  of  heat  which 
renders  the  food  free  of— 


(a)  Microorganisms  capable  of  repro- 
ducing in  the  food  under  normal  non- 
refrigerated  conditions  of  storage  and 
distribution:  and 

(b)  Viable  microorganisms  (including 
spores)  of  public  health  significance: 
or 

(il)  By  the  control  of  water  activity 
and  the  application  of  heat,  which 
renders  the  food  free  of  microorga- 
nisms capable  of  reproducing  in  the 
food  under  normal  nonrefrlgerated 
conditions  of  storage  and  distribution. 

(2)  "Commercial  sterility"  of  equip- 
ment and  containers  used  for  aseptic 
processing  and  packaging  of  food 
means  the  condition  achieved  by  appli- 
cation of  heat,  chemic^al  sterilant(s),  or 
other  appropriate  treatment  that  ren- 
ders the  equipment  and  containers 
free  of  viable  microorganisms  having 
public  health  significance,  as  well  aa.. 
microorganisms  of  nonhealth  signifi- 
cance, capable  of  reproducing  in  the 
food  under  normal  nonrefrlgerated 
conditions  of  storage  and  distrlbutioit 

(f)  "Critical  factor"  means  any  prop- 
erty, characteristic,  condition,  aspect, 
or  other  parameter,  variation  of  which 
may  affect  the  scheduled  process  and 
the  attainment  of  commercial  sterility. 

(g)  "Flame  sterilizer"  means  an  ap- 
paratus in  which  hermetically  sealed 
containers  are  agitated  at  atmospheric 
pressure,  by  either  continuous,  discon- 
tinuous, or  reciprocating  movement, 
with  impinging  gas  flames  to  achieve 
sterilization  temperatures.  A  holding 
period  in  a  heated  section  may  follow 
the  initial  heating  pericxl. 

(h)  "Headspace,  gross"  is  the  vertical 
distance  between  the  level  of  the  prod- 
uct (generally  the  liquid  surface)  in  an 
upright  rigid  container  and  the  top 
edge  of  the  container  (the  top  of  the 
double  seam  of  a  can  or  the  top  edge 
of  a  glass  Jar). 

(i)  "Headspace.  net"  of  a  container  is 
the  vertical  distance  between  the  level 
of  the  product  (generally  the  liquid 
surface)  in  the  upright  rigid  container 
and  the  inside  surface  of  the  lid. 

(J)  "Hermetically  sealed  container" 
means  a  container  that  is  designed  and 
intended  to  be  secure  against  the 
entry  of  microorganisms  and  thereby 
to  maintain  the  commercial  sterility  of 
its  contents  after  prcx;essing. 

(k)  "Incubation"  means  the  holding 
of  a  sample(s)  at  a  specified  tempera- 
ture for  a  specified  period  of  time  for 
the  purpose  of  permitting  or  stimulat- 
ing the  growth  of  microorganisms. 

(1)  "Initial  temperature"  means  the 
average  temperature  of  the  contents 
of  the  coldest  container  to  be  proc- 
essed at  the  time  the  thermal  process- 
ing cycle  begins,  as  determined  after 
thorough  stirring  or  shaking  of  the 
filled  and  sealed  container. 

(m)  "Lot"  means  that  amount  of  a 
product  produced  during  a  pericxl  of 
time  indicated  by  a  specific  code. 
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(n)  "Low-su:id  foods"  means  axiy 
foods,  other  than  alcoholic  beverages, 
with  a  finished  equilibrium  pH  greater 
than  4.6  and  a  water  activity  (a.) 
greater  than  0.85.  Tomatoes  and 
tomato  products  having  a  finished 
equilibrium  pH  less  than  4.7  are  not 
classed  as  low-acid  foods. 

(o)  "Minimum  thermal  process" 
means  the  application  of  heat  to  food, 
either  before  or  after  seadlng  in  a  her- 
metically sealed  container,  for  a  period 
of  time  and  at  a  temperature  scientifi- 
cally determined  to  be  adequate  to 
ensure  destruction  of  microorganisms 
of  public  health  significance. 

(p)  "Operating  process"  means  the 
process  selected  by  the  processor  that 
equals  or  exceeds  the  minimum  re- 
quirements set  forth  in  the  scheduled 
process. 

(q)  "Retort"  means  any  closed  vessel 
or  other  equipment  used  for  the  ther- 
mal processing  of  foods. 

(r)  "Scheduled  process"  means  the 
process  selected  by  the  processor  as 
adequate  under  the  conditions  of  man- 
ufacture for  a  given  product  to  achieve 
conamercial  sterility.  This  process  may 
be  in  excess  of  that  necessary  to 
ensure  destruction  of  microorganisms 
of  public  health  significance,  and  shall 
be  at  least  equivalent  to  the  process 
established  by  a  competent  processing 
authority  to  achieve  commercial  steril- 
ity. 

(s)  "Shall"  is  used  to  state  manda- 
tory requirements. 

(t)  "Should"  is  used  to  state  recom- 
mended or  advisory  procedures  or  to 
identify  recommended  equipment. 

(u)  "Vacuum-packed  product*" 
means  those  products  that  are  sealed 
in  a  container  under  the  vacuum  speci- 
fied in  the  scheduled  process,  the 
maintenance  of  which  vacuum  is  criti- 
cal to  the  adequacy  of  the  scheduled 
process. 

(v)  "Vents"  means  openings  through 
the  retort  shell,  controlled  by  gate, 
plug  cock,  or  other  adequate  valves 
used  for  the  elimination  of  air  during 
the  venting  period. 

(w)  "Water  activity"  (a.)  is  a  meas- 
ure of  the  free  moisture  in  a  product 
and  is  the  quotient  of  the  water  vapor 
pressure  of  the  substance  divided  by 
the  vapor  pressure  of  pure  water  at 
the  same  temperature. 

91ISJ    Current  good  manofactaring  prac- 
tice. 

The  criteria  in  H  113.10.  113.40. 
113.60.  113.81,  113.83,  113.87,  113.89, 
and  113.100  shall  apply  in  determining 
whether  the  facilities,  methods,  prac- 
tices, and  controls  used  by  the  com- 
mercial processor  in  the  manufacture, 
processing,  or  paclilng  of  low-acid 
foods  in  hermetically  sealed  contain- 
ers are  operated  or  administered  in  a 
maimer  adequate  to  protect  the  public 
health. 
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i  113.10    PcrsonneL 

The  operators  of  processing  systems, 
retorts,  aseptic  processing  and  packag- 
ing systems  and  product  formulating 
systems  (including  systems  wherein 
water  activity  is  used  In  conjunction 
with  thermal  processing)  and  contain- 
er closure  Inspectors  shall  be  under 
the  operating  supervision  of  a  person 
who  has  attended  a  school  approved 
by  the  Commissioner  for  giving  in- 
struction appropriate  to  the  preserva- 
tion technology  involved  and  who  has 
been  identified  by  that  school  as 
having  satisfactorily  completed  the 
prescribed  course  of  instruction.  This 
person  shall  supervise  only  in  those 
areas  for  which  a  school  approved  by 
the  Commissioner  identifies  the 
person  as  having  satisfactorily  com- 
pleted training. 

Subpart  B— {lM«rv*d] 

Subpart  C — Equipment 

9  113.40    Equipment  and  procedurn. 

(a)  EQuipTTtent  and  procedura  fttr 
pressure  processing  in  steam  in  still  re- 
torts— (1)  Indicating  mercury-in-glass 
thermometer.  Each  retort  shall  be 
equipi>ed  with  at  least  one  mercury-in- 
glaas  thermometer  whose  divisions  are 
easily  readable  to  1*  F  and  whooe  tem- 
perature range  does  not  exceed  17*  P 
per  Inch  of  graduated  scale.  Thermom- 
eters shall  be  tested  for  accuracy 
against  a  known  accurate  standard 
thermometer  upon  installation  and  at 
least  once  a  year  thereafter,  or  more 
frequently  if  necessary,  to  enstire  their 
accuracy.  Records  of  thermometer  ac- 
curacy checks  that  specify  date,  stand- 
ard used,  method  used,  and  person 
performing  the  test  should  be  main- 
tained. Each  thermometer  should 
have  a  tag,  seal,  or  other  means  of 
identity  that  includes  the  date  on 
which  it  was  last  tested  for  accuracy. 
A  thermometer  that  has  a  divided 
merciiry  coluflui  or  that  cannot  be  ad- 
Justed  to  the  standard  shall  be  re- 
paired or  replaced  before  further  use 
of  the  retort.  Thermometers  shall  be 
Installed  where  they  can  be  accurately 
and  easily  read.  Bulbs  of  Indicating 
thermometers  shall  be  installed  either 
within  the  retort  shell  or  in  external 
wells  attached  to  the  retort.  External 
wells  or  pipes  shall  be  connected  to 
the  retort  through  at  least  a  V4-inch 
diameter  opening  and  equipped  with  a 
Ma-lnch  or  larger  bleeder  opening  so 
located  as  to  provide  a  fuU  flow  of 
steam  past  the  length  of  the  thermom- 
eter bulb.  The  bleeders  for  external 
wells  ahaU  emit  steam  continuously 
during  the  entire  processing  period. 
The  mercury  thermometer— not  the 
recorder  chart— shall  be  the  reference 
instrument  for  indicating  the  process- 
ing temperature. 


(2)  Temperature-recording  device. 
Each  still  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recording  de- 
vices shall  not  exceed  2*  F  within  a 
range  of  10'  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55'  F 
per  Inch  within  a  range  of  20'  F  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  agree 
as  nearly  as  possible  with,  but  to  be  in 
no  event  higher  than,  the  known  accu- 
rate mercury-in-glass  thermometer 
during  the  process  time.  A  means  of 
preventing  unauthorized  changes  in 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  device  which 
provides  a  warning  that  only  author- 
ized persons  are  permitted  to  make  ad- 
justments, is  a  satisfactory  means  for 
preventing  unauthorized  changes.  The 
recorder  may  be  combined  with  the 
steam  controller  and  may  be  a  record- 
ing-controlling instrument.  The  tem- 
perature-recorder bulb  shall  be  in- 
stalled either  within  the  retort  sheU'or 
in  a  well  attached  to  the  sheU.  Each 
temperature-recorder  bulb  well  shall 
have  a  Vi«-inch  or  larger  bleeder  which 
emits  steam  continuously  during  the 
processing  period.  Air-operated  tem- 
perature controllers  should  have  ade- 
quate fnter  systems  to  ensxire  a  supply 
of  clean,  dry  air. 

(3)  Pressure  gaffes.  Each  retort 
should  be  equipped  with  a  pressure 
gage  that  should  be  graduated  in  divi- 
sions of  2  pounds  or  less. 

(4)  Steam  controller.  Each  retort 
shall  be  equipped  with  an  automatic 
steam  controller  to  maintain  the 
retort  temperatiire.  This  may  be  a  re- 
cording-controlling instrument  when 
combined  with  a  recording  thermom- 
eter. The  steam  controller  may  be  air- 
operated  and  actuated  by  a  tempera- 
ture sensor  positioned  near  the  mer- 
cury-in-glass thermometer  in  the 
retort;  a  steam  controller  activated  by 
the  steam  pressure  of  the  retort  Is  ac- 
ceptable if  it  is  carefully  maintained 
mechanically  so  that  it  operates  satis- 
factorily. 

(5)  Steam  inlet  The  steam  inlet  to 
each  still  retort  shall  be  large  enough 
to  provide  sufficient  steam  for  proper 
operation  of  the  retort.  Steam  may 
enter  either  the  top  portion  or  the 
bottom  portion  of  the  retort  but.  In 
any  case,  shall  enter  the  portion  of  the 
retort  opposite  the  rent;  for  example, 
steam  inlet  in  bottom  portion  and  vent 
In  top  portion. 

(6)  Crate  supports.  A  bottom  crate 
support  shall  be  used  in  ▼ertical  stiB 
retorts.  Baffle  plates  shall  not  t>e  used 
In  the  bottom  of  itlll  retorts. 

(7)  Steam  spreaders.  Stram  spread- 
ers are  conttnuatloDs  of  the  steam 
inlet  line  inside  the  retort.  Horiztnital 
still  retorts  ahall  be  equipped   with 


steam  spreaders  that  extend  the 
length  of  the  retort.  For  steam  spread- 
ers along  the  bottom  of  the  retort,  the 
perforations  should  be  along  the  top 
90'  of  this  pipe,  that  is,  within  45'  on 
either  side  of  the  top  center.  Horizon- 
tal still  retorts  over  30  feet  long 
should  have  two  steam  Inlets  connect- 
ed to  the  spreader.  In  vertical  still  re- 
torts, the  steam  spreaders,  if  used, 
should  be  perforated  along  the  center 
line  of  the  pipe  facing  the  interior  of 
the  retort  or  along  the  sides  of  the 
pipe.  The  number  of  perforations 
should  be  such  that  the  total  cross-sec- 
tional area  of  the  perforations  is  equal 
to  IV^  to  2  times  the  cross-sectional 
area  of  the  smallest  restriction  in  the 
steam  inlet  line. 

(8)  Bleeders.  Bleeders,  except  those 
for  thermometer  wells,  shall  be  one- 
eighth  inch  or  larger  and  shall  be  wide 
open  during  the  entire  process,  Includ- 
ing the  come-up-time.  For  horizontal 
still  retorts,  bleeders  shall  be  located 
within  approximately  1  foot  of  the 
outermost  locations  of  containers  at 
each  end  along  the  top  of  the  retort: 
additional  bleeders  shall  be  located 
not  more  than  8  feet  apart  along  the 
top.  Bleeders  may  be  installed  at  posi- 
tions other  than  those  specified  above, 
as  long  as  there  is  evidence  in  the 
form  of  heat  distribution  data  that 
they  accomplish  adequate  removal  of 
air  and  circulation  of  steam  within  the 
retort.  Vertical  retorts  shall  have  at 
least  one  bleeder  opening  located  in 
that  portion  of  the  retort  opposite  the 
steam  inlet.  In  retorts  having  top 
steam  inlet  and  bottom  venting,  a 
bleeder  shall  be  installed  In  the 
bottom  of  the  retort  to  remove  con- 
densate. All  bleeders  shall  be  arranged 
so  that  the  operator  can  observe  that 
they  are  functioning  properly. 

(9)  Stacking  equipment  and  position 
of  containers.  Crates,  trays,  gondolas, 
etc..  for  holding  containers  shall  be 
made  of  strap  iron,  adequately  perfo- 
rated sheet  metal,  or  other  suitable 
material.  When  perforated  sheet 
metal  is  used  for  the  bottoms,  the  per- 
forations should  be  approximately  the 
equivalent  of  1-inch  holes  on  2-inch 
centers.  If  dividers  are  used  between 
the  layers  of  containers,  they  should 
be  perforated  as  above.  The  position- 
ing of  containers  in  the  retort,  when 
specified  in  the  scheduled  process, 
shall  be  in  accordance  with  that  proc- 
ess. 

(10)  Air  valves.  Retorts  using  air  for 
pressure  cooling  shall  be  equipped 
with  a  suitable  valve  to  prevent  air 
leakage  into  the  retort  during  process- 
ing. 

(11)  Water  valves.  Retorts  using 
water  for  cooling  shall  be  equipped 
with  a  suitable  valve  to  prevent  leak- 
age of  water  into  the  retort  during 
processing. 
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(12)  Vents.  Vents  shall  be  installed  in 
such  a  way  that  air  is  removed  from 
the  retort  before  timing  of  the  process 
is  started.  Vents  shall  be  controlled  by 
gate,  plug  cock,  or  other  adequate  type 
valves  which  shall  be  fully  open  to 
permit  rapid  discharge  of  air  from  the 
retort  during  the  venting  period. 
Vents  shall  not  be  connected  directly 
to  a  closed  drain  system.  If  the  over- 
flow is  used  as  a  vent,  there  shall  be 
an  atmospheric  break  in  the  line 
before  it  connects  to  a  closed  drain. 
The  vent  shall  be  located  in  that  por- 
tion of  the  retort  opposite  the  steam 
inlet;  for  example,  steam  inlet  in 
bottom  portion  and  vent  in  top  por- 
tion. Where  a  retort  manifold  con- 
nects several  vent  pipes  from  a  single 
still  retort,  it  shall  be  controlled  by  a 
gate,  plug  cock,  or  other  adequate  type 
valve.  The  retort  manifold  shall  be  of 
a  size  that  the  cross-sectional  area  of 
the  pipe  is  larger  than  the  total  cross- 
sectional  area  of  all  conn*^ting  vents. 
The  discharge  shall  not  be  directly 
connected  to  a  closed  drain  without  an 
atmospheric  break  in  the  line.  A  mani- 
fold header  connecting  vents  or  mani- 
folds from  several  still  retorts  shall 
lead  to  the  atmosphere.  The  manifold 
header  shall  not  be  controlled  by  a 
valve  and  shall  be  of  a  size  that  the 
cross-sectional  area  is  at  least  equal  to 
the  total  cross-sectioruil  area  of  all 
connecting  retort  manifold  pipes  from 
all  retorts  venting  simultaneously. 
Timing  of  the  process  shall  not  begin 
until  the  retort  has  been  properly 
vented  and  the  processing  tempera- 
ture has  been  reached.  Some  typical 
installations  and  operating  procedures 
reflecting  the  requirements  of  this  sec- 
tion for  venting  still  retorts  are  given 
in  paragraph  (a)(12)(iKa)  through  (d) 
and  (ilXa)  and  (&)  of  this  section. 

(1)  Venting  horizontal  retorts.  <o) 
Venting  through  multiple  1-inch  vents 
discharging  directly  to  atmosphere. 


til.  6it«  Valve  ^ 
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Specifications.  One  1-inch  vent  for  every  5 
feet  of  retort  length,  equipped  with  a  gate 
or  plug  cock  valve  and  discharging  to  atmos- 
phere: end  vents  not  more  tiian  2Vt  ted 
from  ends  of  retort. 

Venting  method.  Vent  valves  should  be 
wide  open  for  at  least  5  minutes  and  to  at 
least  225'  F,  or  at  least  7  minutes  and  to  at 
least  220'  F. 

(b)  Venting  through  multiple  1-lnch 
vents  discharging  through  a  manifold 
to  atmosphere. 


Specifications.  One  1-lnch  vent  for  every  S 
feet  of  retort  length;  and  vents  not  over  2H 
feet  from  ends  of  retort:  Size  of  manifold— 
for  retorts  less  than  15  feet  In  length,  2H 
Inches;  for  retorts  IS  feet  and  over  In 
length,  3  inches. 

Venting  method.  Manifold  vent  gate  or 
plug  cock  valve  should  be  wide  open  for  at 
least  6  minutes  and  to  at  least  225*  F,  or  for 
at  least  8  minutes  and  to  at  least  220'  F. 


(c)  Venting  through  water  spreaders. 


VMt 
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Size  of  vent  and  vent  valve.  For  retorts 
less  than  15  feet  In  length,  2  Inches:  for  re- 
torts 15  feet  and  over  In  length.  2V^  inches. 

Size  of  water  spreader.  For  retorts  leas  » 
than  15  feet  In  length.  IH  inches:  for  retorU 
15  feet  and  over  in  length,  2  inches.  The 
number  of  holes  should  be  such  that  their 
total  cross-sectional  area  is  approximately 
equal  to  the  croes-eedtlonal  area  of  the  vent 
pipe  Inlet. 

Venting  method.  Water  spreader  vent  gate 
or  plug  cock  valve  should  be  wide  open  for 
at  least  5  minutes  and  to  at  least  225'  F.  or 
for  at  least  7  minutes  and  to  at  least  220'  F. 


(<f )  Venting  through  a  single  2V^-inch 
top  vent  (for  retorts  not  exceeding  15 
feet  in  length). 


Vatt-*-fl^8ata  Valve 
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Specifications:  A  2W-incb  vent  equipped 
with  a  2H-lnch  gate  or  plug  codk.  valve  and 
located  within  2  feet  of  the  center  of  the 
retort. 

Venting  method-  Vent  gate  or  plug  cock 
valve  should  be  vide  open  for  at  least  4  min- 
utes and  to  at  least  220'  F. 
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(II)  Venting  vertical  retorts,  (o)  Vent- 
ing through  a  1  v^-inch  overflow. 


•tiffhw  Pifc  as  Viwt 
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Specifications.  A  lV»-lnch  overflow  pipe 
equipped  with  a  IS^-lnch  gate  or  plug  cock 
valve  and  with  not  more  than  6  feet  of  1  v*- 
Inch  pipe  beyond  the  valve  before  break  to 
the  atmosphere  or  to  a  manifold  header. 

Venting  method.  Vent  gate  or  plug  cock 
valve  should  be  wide  open  for  at  least  4  min- 
utes and  to  at  least  218'  F.  or  for  at  least  5 
minutes  and  to  at  least  315'  P. 

(b)  Venting  through  a  single  1-inch 
side  or  top  vent. 


1-m.  Vnt 
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SpccxAcationa.  A  1-Inch  vent  in  lid  or  top 
side,  equipped  with  a  1-inch  gate  or  plug 
cock  valve  and  discharging  directly  into  the 
atmosphere  or  to  a  manifold  header. 

Venting  method.  Vent  gate  or  plug  cock 
valve  should  be  wide  open  for  at  least  5  min- 
utes and  to  at  lea.^t  230'  P.  or  for  at  least  7 
minutes  and  to  at  least  220'  P. 

(iii)  Other  Installations  and  operat- 
ing procedures  that  deviate  from  the 
above  specifications  may  be  used  if 
there  is  evidence  in  the  form  of  heat 
distribution  data,  which  shall  be  kept 
on  file,  that  they  accomplish  adequate 
venting  of  air. 

(13)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process. 

(i)  When  maximum  fill-in  or  drained 
weight  is  specified  in  the  scheduled 
process,  it  shall  be  measured  and  re- 
corded at  intervals  of  sufficient  fre- 
quency to  ensure  that  the  weight  of 
the  product  does  not  exceed  the  majd- 
Bum  for  the  given  container  glae  ipec- 
ified  in  the  scheduled  prni  ei 

(U)    Closing    machine    vacuum    In 
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vacuum-packed  products  shall  be  ob- 
served and  recorded  at  intervals  of  suf- 
ficient frequency  to  ensure  that  the 
vacuimi  is  as  specified  in  the  sched- 
uled process. 

(iii)  Such  measurements  and  record- 
ings should  be  made  at  intervals  not  to 
exceed  15  minutes. 

(iv)  When  the  product  style  results 
in  stratification  or  layering  of  the  pri- 
mary product  in  the  containers,  the 
positioning  of  containers  in  the  retort 
shall  be  according  to  the  scheduled 
process. 

(b)  EQitipment  and  procedures  for 
pressure  processing  in  water  in  still  re- 
torts—il)  Indicating  mercury-in-glass 
thermometer.  Each  retort  shall  be 
equipped  with  at  least  one  mercury-in- 
glass  thermometer  whose  divisions  are 
easily  readable  to  1'  F  and  whose  tem- 
perature range  does  not  exceed  17*  P 
per  inch  of  graduated  scale.  Thermom- 
eters shall  be  tested  for  accuracy 
against  a  known  accurate  standard 
thermometer  upon  installation  and  at 
least  once  a  year  thereafter,  or  more 
frequently  if  necessary,  to  ensure  their 
accuracy.  Records  of  thermometer  ac- 
curacy checks  which  specify  date, 
standard  used,  method  used,  and 
person  performing  the  test  should  be 
maintained.  Each  thermometer  should 
have  a  tag,  seal,  or  other  means  of 
identity  that  includes  the  date  when  it 
was  last  tested  for  accuracy.  A  ther- 
mometer that  has  a  divided  mercury 
column  or  that  cannot  be  adjusted  to 
the  standard  shall  be  repaired  or  re- 
placed before  further  use  of  the 
retort.  Thermometers  shall  be  in- 
stalled where  they  can  be  accurately 
and  easily  read.  Bulbs  of  indicating 
thermometers  shall  be  located  in  such 
a  position  that  they  are  beneath  the 
surface  of  the  water  throughout  the 
process.  On  horizontal  retorts,  this 
entry  should  be  made  in  the  side  at 
the  center,  and  the  thermometer  bulbs 
shall  be  inserted  directly  into  the 
retort  shell.  In  both  vertioU  and  hori- 
zontal retorts,  the  thermometer  bulbs 
shall  extend  directly  into  the  water  a 
minimum  of  at  least  2  Inches  without 
a  separable  well  or  sleeve.  The  mer- 
cury thermometer— not  the  recorder 
chart— shall  be  the  reference  instru- 
ment for  indicating  the  processing 
temperature. 

(2)  Temperature- recording  device. 
E&ch  still  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recording  de- 
vices shall  not  exceed  2'  F  within  a 
range  of  10*  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55*  F 
per  inch  within  a  range  of  20'  F  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  a<r«« 
as  nearly  as  poitbie  wUh.  but  to  be  in 
DO  event  higher  than,  the  known  accu- 
rate    mercury-in-glass     thermometer 


during  the  process  time.  A  means  of 
preventing  unauthorized  changes  in 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  device  which 
provides  a  warning  that  only  author- 
ized persons  are  permitted  to  make  ad- 
justments, is  a  satisfactory  means  for 
preventing  unauthorized  changes.  The 
recorder  may  be  combined  with  the 
steam  controller  and  may  be  a  record- 
ing-controlling instrument.  The  re- 
cording-thermometer bulb  should  be 
located  adjacent  to  the  bulb  of  the 
mercury-in-glass  thermometer,  except 
in  the  case  of  a  vertical  retort 
equipped  with  a  combination  recorder- 
controller.  In  such  vertical  retorts,  the 
temperature  recorder-control  bulb 
shall  be  located  at  the  bottom  of  the 
retort  below  the  lowest  crate  rest  in 
such  a  position  that  the  steam  does 
not  strike  it  directly.  In  horizontal  re- 
torts, the  temperature  recorder-con- 
trol bulb  shall  be  located  between  the 
water  surface  and  the  horizontal  plane 
passing  through  the  center  of  the 
retort  so  that  there  is  no  opportunity 
for  direct  steam  Impingement  on  the 
control  bulb.  Air-operated  tempera- 
ture controllers  should  have  adequate 
filter  systems  to  enstire  a  supply  of 
clean,  dry  air. 

(3)  Pressure  gages,  (i)  Each  retort 
should  be  equipped  with  a  pressure 
gage,  which  should  be  graduated  in  di- 
visions of  2  pounds  or  less. 

(ii)  Each  retort  should  have  an  ad- 
justable pressure  relief  or  control 
valve  of  a  capacity  sufficient  to  pre- 
vent an  undesired  Increase  in  retort 
pressure  when  the  water  valve  is  wide 
open  and  should  be  installed  in  the 
overflow  line. 

(4)  Steam  controller.  Each  retort 
shall  be  equipped  with  an  automatic 
steam  controller  to  maintain  the 
retort  temperatiu-e.  This  may  be  a  re- 
cording-controlling instrument  when 
combined  with  a  recording  thermom- 
eter. 

(5)  Steam  introduction.  Steam  shall 
be  distributed  in  the  bottom  of  the 
retort  in  a  manner  adequate  to  provide 
uniform  heat  distribution  throughout 
the  retort.  In  vertical  retorts,  uniform 
steam  distribution  can  t>e  achieved  by 
any  of  several  methods.  In  horizontal 
retorts,  the  steam  distributor  shall  run 
the  length  of  the  bottom  of  the  retort 
with  perforations  distributed  uniform- 
ly along  the  upper  part  of  the  pipe. 

(6)  Crate  supports.  A  bottom  crate 
support  shall  be  used  in  vertical  still 
retorts.  Baffle  plates  shaU  not  be  used 
in  the  bottom  of  the  retort.  Centering 
guides  should  be  installed  so  as  to 
ensure  that  there  is  about  a  IVi-lnch 
clearance  between  the  side  wall  of  the 
crate  and  the  retort  wall. 

(7)  Stacting  t^uiwment  mmd  poeittou 
of  otmtainer*.  Crates,  traya.  gngvinlai, 
etc,  for  holding  containers  shall  be 


made  of  strap  iron,  adequately  perfo- 
rated sheet  metal,  or  other  suitable 
material  When  perforated  sheet 
metal  is  used  for  the  bottoms,  the  per- 
forations should  be  approximately  the 
equivalent  of  1-inch  holes  on  2-inch 
centers.  If  divider  plates  are  used  be- 
tween the  layers  of  containers,  they 
should  be  perforated  as  above.  The  po- 
sitioning of  containers  in  the  retort, 
uhen  specified  in  the  scheduled  proc- 
ess, shall  be  in  accordance  with  that 
process.  Dividers,  racks,  trays,  or  other 
means  of  positioning  of  flexible  con- 
tainers shall  be  designed  and  em- 
ployed to  ensure  even  circulation  of 
heating  medium  around  all  containers 
In  the  retort. 

(8)  Drain  valve.  A  nonclogging. 
water-tight  valve  shall  be  used. 
Screens  should  be  installed  over  all 
drain  openings. 

(9)  Water  level  indicator.  There 
shall  be  a  means  of  determining  the 
water  level  in  the  retort  during  oper- 
ation, e.g..  by  using  a  gage,  water  glass. 
or  petcock(s).  Water  shall  cover  the 
top  layer  of  containers  during  the 
entire  come-up-time  and  processing  pe- 
riods and  should  cover  the  top  layer  of 
containers  during  the  cooling  periods. 
The  operator  stiall  check  and  record 
tiie  water  level  at  inter\'als  sufficient 
to  ensure  Its  adequacy. 

(10X1)  Air  supply  and  controls.  In 
both  horizontal  and  vertical,  still  re- 
torts for  pressure  processing  In  water, 
a  means  shall  be  pro\ided  for  intro- 
ducing compressed  air  at  the  proper 
pressure  and  rate.  The  proper  pressure 
shall  be  controlled  by  an  automatic 
pressure  control  unit.  A  check  valve 
shall  be  pro\ided  in  the  air  supply  line 
to  prevent  water  from  entering  the 
system.  Air  or  water  circulation  shall 
be  maintained  continuously  during  the 
come-up-tlme  and  during  processing 
and  cooling  periods;  the  adequacy  of 
the  air  or  water  circulation  for  uni- 
form heat  distribution  within  the 
retort  shall  be  established  in  accord- 
ance with  procedures  recognized  by  a 
competent  processing  authority  and 
records  shall  be  kept  on  file;  if  air  is 
used  to  promote  circulation,  it  shall  l>e 
introduced  into  the  steam  line  at  a 
point  between  the  retort  and  the 
steam  control  valve  at  the  bottom  of 
the  retort. 

(ii)  Water  circulation.  When  a  water 
circulating  system  is  used  for  heat  dis- 
tribution. Is  shall  be  Installed  in  such  a 
manner  that  water  will  be  drawn  from 
the  bottom  of  the  retort  through  a 
suction  manifold  and  discharged 
through  a  spreader  which  extends  the 
length  of  the  top  of  the  retort.  The 
holes  in  the  water  spreader  shall  be 
uniformly  distributed  and  should  have 
an  aggregate  area  not  greater  than  the 
cross-section  area  of  the  outlet  line 
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from  the  pump.  The  suction  outlets 
should  be  protected  with  nonclogging 
screens  to  keep  debris  from  entering 
the  circulating  system.  The  pump 
shall  be  equipped  with  a  pilot  light  or 
other  signaling  de\ice  to  warm  the  op- 
erator when  it  is  not  running,  and 
with  a  bleeder  to  remove  air  when 
starting  operations.  Alternative  meth- 
ods for  circulation  of  water  in  the 
retort  may  be  used  when  established 
by  a  competent  authority  as  adequate 
for  even  heat  distribution. 

(11)  Cooling  water  supply.  In  verti- 
cal retorts  the  cooling  water  should  be 
introduced  at  the  top  of  the  retort  be- 
tween the  water  and  container  levels: 
in  horizontal  retorts  the  cooling  water 
should  be  introduced  into  the  suction 
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side  of  the  pump.  A  check  valve  should 
be  included  in  the  cooling  water  line. 

(12)  Retort  headspace.  The  head- 
space  necessary  to  control  the  air  pres- 
saie  should  be  maintained  between 
the  water  level  and  the  top  of  the 
retort  shell. 

(13)  Vertical  and  horiztmtal  still  re- 
torts. Vertical  and  horizontal  still  re- 
torts should  follow  the  arrangements 
in  the  diagrams  below  in  this  para- 
graph. Other  installation  and  operat- 
iiig  procedures  that  deviate  from  these 
arrangements  may  be  used,  as  long  as 
there  is  evidence  in  the  form  of  heat 
distribution  data  or  other  suitable  in- 
formation, which  shall  be  kept  6n  file, 
that  demonstrates  that  the  heat  distri- 
bution is  adequate. 


Vertical  Retorts 
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A -Water  line. 

B— Steam  line. 

C— Temperature  controL 

D— Overflow  line. 

E,— Drain  line. 

E^r-Screens. 

P— Check  valves. 

G— Line  from  hot  water  storage. 

H— Suction  line  and  manifold. 

I— Circulating  pump. 

J— Petcocks. 

K— Reclrrulatlng  line. 

Lr— Steam  distributor. 

M— Temperature-controller  bulb. 

N— Thermometer. 

O— Water  spreader. 


P— Safety  valve. 

Q— Vent  valve  for  steam  processing. 

R— Pressure  gage. 

S— Inlet  air  control. 

T— Pressure  control. 

D-Air  line. 

V— To  pressure  control  instrument. 

W— To  temperature  control  instrument. 

X— Wing  nuts. 

Yi— Crate  support. 

Y,— Crate  guides. 

Z->Constant  flow  orifice  valve. 

Z,— Constant  flow  orifice  valve  used 
during  coroe-upT 

Zt— Constant  flow  orifice  valve  used 
during  cook. 
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(14)  CHtical  factor*.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  Intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process. 

(I)  When  maximum  fill-in  or  drained 
weight  is  specified  in  the  scheduled 
process,  it  shall  be  measured  and  re- 
corded at  intervals  of  sufficient  fre- 
quency to  ensure  that  the  weight  of 
the  product  does  not  exceed  the  maxi- 
mum for  the  given  container  size  spec- 
ified in  the  scheduled  process. 

(II)  Closing  machine  vacuum  in 
vacuum-packed  products  shall  be  ob- 
served and  recorded  at  Intervals  of  suf- 
ficient frequency  to  ensure  that  the 
vacuum  is  as  specified  in  the  sched- 
uled process. 

(iii)  Such  measurements  and  record- 
ings should  be  made  at  intervals  not  to 
exceed  15  minutes. 

(iv)  When  the  product  style  results 
in  stratification  or  layering  of  the  pri- 
mary product  in  the  containers,  the 
positioning  of  containers  in  the  retort 
shall  be  according  to  the  scheduled 
process. 

(c)  Equipment  and  procedures  jor 
pressure  processing  in  steam  in  con- 
tinuous agitating  retorts— (I)  Indicat- 
ing mercury-in-glass  thermometer. 
Each  retort  shall  be  equipped  with  at 
least  one  mercury-in-glass  thermom- 
eter whose  divisions  are  easily  reada- 
ble to  r  F  and  whase  temperature 
range  does  not  exceed  17  F  per  inch 
of  graduated  scale.  Thermometers 
shall  be  tested  for  accuracy  against  a 
known  accurate  standard  thermom- 
eter upon  installation  and  at  least 
once  a  year  thereafter,  or  more  fre- 
quently if  necessary,  to  ensure  their 
accuracy.  Records  of  thermometer  ac- 
curacy checks  which  specify  date, 
standard  used,  method  used,  and 
person  performing  the  test  should  be 
maintained.  Each  thermometer  should 
have  a  tag.  seal,  or  other  means  of 
identity  that  includes  the  date  on 
which  it  was  last  tested  for  accuracy. 
A  thermometer  that  has  a  divided 
mercury  column  or  that  cannot  be  ad- 
Justed  to  the  standard  shall  be  re- 
paired or  replaced  before  further  use 
of  the  retort.  Thermometers  shall  be 
installed  where  tt>^y  c&n  be  accurately 
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and  easily  read.  Bulbs  in  indicating 
thermometers  shall  be  Installed  either 
within  the  retort  shell  or  in  external 
wells  attached  to  the  retort.  External 
wells  or  pipes  shall  t)e  connected  to 
the  retort  through  at  least  a  v^-inch 
diameter  opening,  and  equipped  with  a 
Vi4-inch  or  larger  bleeder  opening  so 
located  as  to  provide  a  full  flow  of 
steam  past  the  length  of  the  thermom- 
eter bulb.  The  bleeders  for  external 
wells  shall  emit  steam  continuously 
during  the  entire  processing  period. 
The  mercury  thermometer— not  the 
recorder  chart— shall  be  the  reference 
instnmient  for  Indicating  the  process- 
ing temperature. 

(2)  Temperature-recording  device. 
Each  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recording  de- 
vices shall  not  exceed  2*  F  within  a 
range  of  10'  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55*  F 
per  inch  within  a  range  of  20"  F  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  agree 
as  nearly  as  possible  with,  but  to  be  in 
no  event  higher  than,  the  known  accu- 
rate mercury-in-glass  thermometer 
during  the  proce.ss  time.  A  means  of 
preventing  unauthorized  changes  in 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  device  that 
provides  a  warning  that  only  author- 
ized pt^rsons  are  permitted  to  make  ad- 
justments, is  a  satisfactory  means  of 
preventing  unauthorized  changes.  The 
recorder  may  be  combined  with  the 
steam  controller  and  may  be  a  record- 
ing-controlling instrument.  The  tem- 
perature-recorder bulb  shall  be  in- 
stalled either  wnthm  the  retort  shell  or 
in  a  well  attached  to  the  shell.  Each 
temperature-recorder  bulb  well  shall 
have  a  v,«.inch  or  larger  bleeder  open- 
ing emitting  steam  continuously 
during  the  processing  period.  Air-oper- 
ated temperature  controllers  should 
have  adequate  filter  systems  to  ensure 
a  supply  of  clean,  dry  air. 

(3)  Pressure  gages.  Each  retort 
should  be  equipped  with  a  pressure 
gage  that  should  be  graduated  in  divi- 
sions of  2  pounds  or  less. 

(4)  Steam  controller.  Each  retort 
shall  be  equipped  with  an  automatic 


steam  controller  to  maintain  the 
retort  temperature.  This  may  be  a  re- 
cording-controlling instrument  when 
combined  with  a  recording  thermom- 
eter. A  steam  controller  activated  by 
the  steam  pressure  of  the  retort  is  ac- 
ceptable if  it  is  carefully  maintained 
mechanically  so  that  it  operates  satis- 
factorily. 

(5)  Bleeders.  Bleeders,  except  those 
for  thermometer  wells,  shall  be  one- 
eight  inch  or  larger  and  shall  be  w^ide 
open  during  the  entire  process,  includ- 
ing the  come-up-time.  Bleeders  shall 
be  located  within  approximately  1  foot 
of  the  outermost  location  of  contain- 
ers at  each  end  along  the  top  of  the 
retort:  additional  bleeders  shall  be  lo- 
cated not  more  than  8  feet  apart  along 
the  top  of  the  retort.  All  bleeders  shall 
be  arranged  so  that  the  operator  can 
observe  that  they  are  functioning 
properly.  The  condensate  bleeder  shall 
be  checked  with  sufficient  frequency 
to  ensure  adequate  removal  of  conden- 
sate or  shall  be  equipped  with  an  auto- 
matic alarm  system(s)  that  would 
serve  as  a  continuous  monitor  of  con- 
densate-bleeder functioning.  Visual 
checlcs  should  l>e  done  at  intervals  of 
not  more  than  IS  minutes.  A  record  of 
such  checks  should  be  kept  to  show 
that  the  bleeder  Is  functioning  proper- 
ly- 

(6)  Venting  and  condensate  remoi'oL 
Vents  shall  be  located  in  that  portion 
of  the  retort  opposite  the  steam  inlet. 
Air  shall  be  removed  before  processing 
is  started.  Heat  distribution  data  or 
documentary  proof  from  the  manufac- 
turer or  from  a  competent  processing 
authority,  demonstrating  that  ade- 
quate venting  is  achieved,  shall  be 
kept  on  file.  At  the  time  steam  is 
turned  on.  the  drain  should  be  opened 
for  a  time  sufficient  to  remove  steam 
condensate  from  the  retort,  and  provi- 
sion shall  be  made  for  continuing 
drainage  of  condensate  during  the 
retort  operation.  The  condensate 
bleeder  in  the  bottom  of  the  shell 
serves  as  an  indicator  of  continuous 
condensate  removal. 

(7)  Retort  speed  timing.  The  rota- 
tional speed  of  the  retort  shall  be 
specified  in  the  scheduled  process.  The 
speed  shall  be  adjusted  and  recorded 
when  the  retort  is  started,  at  any  time 


a  speed  change  is  made,  and  at  inter- 
vals of  sufficient  frequency  to  ensure 
that  the  retort  speed  is  maintained  as 
specified  to  the  scheduled  process. 
These  adjustments  and  recordings 
should  be  made  every  4  hours  or  less. 
AltematlTely.  a  recording  tachometer 
may  be  used  to  provide  a  continuous 
record  of  the  speed.  A  means  of  pre- 
venting unauthorized  speed  changes 
on  retorts  shall  be  provided.  A  lock,  or 
a  notice  from  management  posted  at 
or  near  the  speed  adjustment  device 
that  provides  a  warning  that  only  au- 
thorized persons  are  permitted  to 
make  adjustments,  is  a  satisfactory 
means  of  preventing  imauthorized 
changes. 

(8)  Emergencv  stops.  If  a  retort  Jams 
or  breaks  down  during  processing  op- 
erations, necessitating  cooling  the 
retort  for  repairs,  the  retort  shall  be 
operated  In  such  a  way  that  ensures 
that  the  product  is  commercially  ster- 
ile, or  the  retort  Is  to  be  cooled 
promptly  and  all  containers  either  re- 
processed, repacked  and  reprocessed, 
or  discarded.  When  operated  as  a  still 
retort,  all  containers  shall  be  given  a 
full  still  retort  process  before  the 
retort  is  cooled.  If,  to  such  an  emer- 
gency, a  scheduled  still  process  or  an- 
other process  established  to  ensure 
commercial  sterility  is  to  be  used,  it 
shall  be  made  readily  available  to  the 
retort  operator. 

/(I)  Any  containers  in  the  retort 
intake  valre  or  to  transfer  valves  be- 
tween cooker  shells  of  a  continuous 
retort  at  the  time  of  breakdown  shall 
either  be  reprocessed,  repacked  and  re- 
processed, or  discarded. 

(li)  Both  the  time  at  which  the  reel 
stopped  and  the  time  the  retort  was 
used  for  a  still  retort  process,  if  so 
used,  shall  be  ntarked  on  the  recording 
chart  and  entered  on  the  other  pro- 
duction records  required  in  this  chap- 
ter. If  the  alternative  procedure  of 
prompt  cooling  is  followed,  the  sut)se- 
quent  handling  methods  used  for  the 
containers  In  the  retort  at  the  time  of 
stopping  and  cooling  shall  be  entered 
on  the  production  records. 

(9)  Temperature  drop.  If  the  tem- 
perature of  the  continuous  retort 
drops  below  the  temperature  specified 
in  the  scheduled  process  while  con- 
tainers are  In  the  retort,  the  retort 
reel  shall  be  stopped  promptly.  An 
automatic  device  should  be  used  to 
stop  the  reel  when  the  temperature 
drops  below  the  specified  process  tem- 
perature. Before  the  reel  is  restarted. 
all  containers  to  the  retort  shall  be 
given  a  complete  scheduled  still  retort 
process  If  the  temperature  drop  was 
10*  F  or  more  below  the  specified  tem- 
perature, or  alternatively,  container 
entry  to  the  retort  shall  be  stopped 
and  the  reel  restarted  to  empty  the 
retort.  The  discharged  containers  shall 
t»e  either  reprocessed,  repacked  and  re- 
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processed,  or  discarded.  Both  the  time 
at  which  the  reel  stopped  and  the  time 
the  retort  was  ua^  for  a  still  retort 
process.  If  so  used^  shall  be  marked  on 
the  recording  chart  and  entered  on 
the  other  production  records  required 
In  this  chapter.  If  the  altenjatlve  pro- 
cedure of  emptying  the  retort  is  fol- 
lowed, the  subsequent  handing  meth- 
ods used  for  the  containers  in  the 
retort  at  the  time  of  the  temperature 
drop  shall  be  entered  on  the  produc- 
tion records.  If  the  temperature  drop 
was  less  than  10*  P,  a  scheduled  au- 
thorized emergency  still  process  ap- 
proved by  a  qualified  person(s)  having 
expert  knowledge  of  thermal  process- 
ing requirements  may  be  used  before 
restarting  the  retort  reel.  Alternative- 
ly, contatoer  entry  to  the  retort  shall 
be  stopped  and  an  authorized  emer- 
gency agitating  process  may  be  used 
before  container  entry  to  the  retort  is 
restarted.  When  emergency  proce- 
dures are  us^.  no  containers  may 
enter  the  retort  and  the  process  and 
procedures  used  shall  be  noted  on  the 
production  records. 

(10)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  to 
the  scheduled  process.  The  mtoimum 
headspace  of  contatoers,  if  specified  to 
the  scheduled  process,  shall  be  meas- 
ured and  recorded  at  intervals  of  suffi- 
cient frequency  to  enstu-e  that  the 
headspace  is  as  specified  to  the  sched- 
uled process.  The  headspace  of  solder- 
tipped,  lapseam  (vent  hole)  cans  may 
be  measured  by  net  weight  determina- 
tions. The  headspace  of  double  seamed 
cans  may  also  be  measured  by  net 
weight  determinations  for  homogen- 
ovis  liquids,  taking  tato  account  the 
specific  can  end  profile  and  other  fac- 
tors which  affect  the  headspace.  if 
proof  of  the  accuracy  of  such  measure- 
ments Is  matatained  and  the  proce- 
dure and  resultant  headspace  is  to  ac- 
cordance with  the  scheduled  process. 
When  the  product  consistency  is  speci- 
fied in  the  scheduled  \>roces&,  the  con- 
sistency of  the  produCT  shall  be  deter- 
mined by  objective  measurements  on 
the  product  taken  from  the  filler 
before  processing  and  recorded  at  to- 
ten'als  of  sufficient  frequency  to 
ensure  that  the  consistency  is  as  speci- 
fied in  the  scheduled  process.  Mini- 
mum clostog  machine  vacuum  to 
vacuum-packed  products,  maximimi 
fill-to  or  dratoed  weight,  minimum  net 
weight,  and  percent  solids  shall  be  as 
specified  to  the  scheduled  process  for 
all  products  when  deviations  from 
such  specifications  may  affect  the 
scheduled  process.  All  measurements 
and  recordings  of  critical  factors 
should  be  made  at  totervaU  not  to 
exceed  15  mtoutes. 
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(d)  Eftvdpment  and  procedures  for 
pressure  processing  in  steam  in  dis- 
continuous agitating  retorts— i\)  Indi- 
cating mercurg-in-glass   thermometer. 
Each  retort  shall  be  equipped  with  at 
least  one  mercury-to-glass  thermom- 
eter whose  divislorw  are  easily  reada- 
ble to  1*  F  and  whose  temperature 
range  does  not  exceed  17*  P  per  toch 
of    graduated    scale.    Thermometers 
shall  be  tested  for  accuracy  against  a 
known   accurate   standard   thermom- 
eter  upon   installation  and   at   least 
once  a  year  thereafter,  or  more  fre- 
quently If  necessary,  to  ensure  their 
accuracy.  Records  of  thermometer  ac- 
curacy   checks    which    specify    date, 
standard    used,    method    used,    and 
person  performtog  the  test  should  be 
matotained.  Each  thermometer  should 
have  a  tag.  seal,  or  other  means  of 
identity   that   tocludes   the   date   on 
which  it  was  last  tested  for  accuracy. 
A   thermometer    that    has   a   divided 
mercury  column  or  that  caimot  be  ad- 
Justed  to  the  standard  shall  be  re- 
paired or  replaced  before  further  use 
of  the  retort.  Thermometers  shall  be 
installed  where  they  can  be  acctirately 
and  easily  read.  Bulbs  of  todicating 
thermometers  shall  be  installed  either 
withto  the  retort  shell  or  to  external 
wells  attached  to  the  retort.  External 
wells  or  pipes  shall  be  connected  to 
the  retort  through  at  least  a  V4-toch- 
diameter  opening,  and  equipped  with  a 
Via-toch  or  larger  bleeder  opening  so 
located  as  to  provide  a  full  flow  of 
steam  past  the  length  of  the  thermom- 
eter bulb.  The  bleeder  for  external 
wells  shall  emit  steam  conttouously 
during  the  entire  processing  period. 
The   mercury   thermometer— not  the 
recorder  chart— shall  be  the  reference 
instrument  for  Indicating  the  process- 
ing temperature. 

(2)  Temperature-recording  device. 
Each  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recordliig  de- 
vices shall  not  exceed  2*  P  within  a 
range  of  10*  P  of  the  processing  tem- 
perature. Each  chart  shaU  "'have  a 
working  scale  of  not  more  than  55*  P 
per  toch  withto  a  range  of  20*  P  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  agree 
as  nearly  as  possible  with,  but  to  Ije  to 
no  event  higher  than,  the  known  accu- 
rate mercury-to-glass  thermometer 
during  the  process  time.  A  means  of 
preventing  imauthorized  changes  to 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  de\'ice  that 
provides  a  warning  that  only  author- 
ized persons  are  permitted  to  make  ad- 
Jtistments.  is  a  satisfactory  means  (or 
preventtog  unauthorized  changes.  The 
recorder  may  be  combtoed  with  the 
steam  controller  and  may  be  a  record- 
ing-controlling instrument.  The  tem- 
perature-recorder   bulb   shall    be    to- 
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stalled  either  within  the  retort  shell  or 
In  a  well  attached  to  the  shell.  Each 
temperature-recorder  bulb  well  shall 
have  a  Vi«-inch  or  larger  bleeder  open- 
ing emitting  steam  continuously 
during  the  processing  period.  Air-oper- 
ated temperature  controllers  should 
have  adequate  fUter  systems  to  ensure 
a  supply  of  clean,  dry  air. 

(3)  Presaurt  gages.  Each  retort 
should  be  equipped  with  a  pressure 
gage,  which  should  be  graduated  in  di- 
visions of  2  pounds  or  less. 

(4)  Steam  controller.  E^ach  retort 
shall  be  equipped  with  an  automatic 
steam  controller  to  maintain  the 
retort  temperature.  This  may  be  a  re- 
cording-controlling instniment  when 
combined  with  a  recording  thermom- 
eter. A  steam  controller  activated  by 
the  steam  pressure  of  the  retort  Is  ac- 
ceptable if  it  is  mechanically  main- 
tained so  that  it  operates  satisfactori- 
ly. 

(5)  Bleeders.  Bleeders,  except  those 
for  thermometer  wells,  shall  be  one- 
eighth  inch  or  larger  and  shall  be  wide 
open  during  the  entire  process,  includ- 
ing the  come-up-tlme.  Bleeders  shall 
be  located  within  approximately  1  foot 
of  the  outermost  location  of  contain- 
ers, at  each  end  along  the  top  of  the 
retort:  additional  bleeders  shall  be  lo- 
cated not  more  than  8  feet  apart  along 
the  top.  Bleeders  may  be  installed  at 
positions  other  than  those  specified 
above,  as  long  as  there  is  evidence  in 
the  form  of  heat  distribution  data  that 
they  accomplish  adequate  removal  of 
air  and  circulation  of  heat  within  the 
retort.  In  retorts  having  top  steam 
inlet  and  bottom  venting,  a  bleeder 
shall  be  installed  in  the  bottom  of  the 
retort  to  remove  condensate.  All  bleed- 
ers shall  be  arranged  in  a  way  that  en- 
ables the  operator  to  observe  that 
they  are  functioning  properly. 

(6)  Venting  and  condensate  removal 
The  air  in  each  retort  shall  be  re- 
moved before  processing  is  started. 
Heat  distribution  data  or  documentary 
proof  from  the  manufacturer  or  from 
a  competent  processing  authority, 
demonstrating  that  adequate  venting 
is  achieved,  shall  be  kept  on  file.  At 
the  time  steam  is  turned  on.  the  drain 
should  be  opened  for  a  time  sufficient 
to  remove  steam  condensate  from  the 
retort  and  provision  should  be  made 
for  containing  drainage  of  condensate 
during  the  retort  operation. 

(7)  Retort  speed  timing.  The  rota- 
tional speed  of  the  retort  shall  be 
specified  in  the  schedules  process.  The 
speed  shall  be  adjusted,  as  necessary, 
to  ensure  that  the  speed  is  as  specified 
in  the  scheduled  process.  The  rota- 
tional speed  as  well  as  the  process  time 
shJBdl  be  recorded  for  each  retort  load 
processed.  Alternatively,  a  recording 
tachometer  may  be  used  to  provide  a 
continuous  record  of  the  speed.  A 
means    of    preventing    unauthorized 
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■peed  changes  on  retorts  shall  be  pro- 
vided. A  loclc,  or  a  notice  from  man- 
agement posted  at  or  near  the  speed- 
adjustment  device  that  provides  a 
warning  that  only  authorized  persons 
are  permitted  to  make  adjustments,  is 
a  satisfactory  means  of  preventing  un- 
authorized changes. 

(8)  Critical  /actors.  Critical  factors 
specified  in  the  schedules  process  shall 
be  measured  and  recorded  on  the  proc- 
essing record  at  intervals  of  sufficient 
frequency  to  ensure  that  the  factors 
are  within  the  limits  specified  in  the 
scheduled  process.  The  minimum 
headspace  of  containers  In  each  retort 
load  to  t>e  processed,  if  specified  in  the 
scheduled  process,  shall  be  measured 
and  recorded  at  intervals  of  sufficient 
frequency  to  ensure  that  the  head- 
space  is  as  specified  In  the  scheduled 
process.  The  headspace  of  solder- 
tipped,  lap  seam  (vent  hole)  cans  may 
be  mea.sured  by  net  weight  determina- 
tions. When  the  product  consistency  is 
specified  in  the  scheduled  process,  the 
consistency  of  the  product  shall  be  de- 
termined by  objective  measurements 
on  the  product  taken  from  the  filler 
before  processing  and  recorded  at  in- 
tervals of  sufficient  frequency  to 
ensure  that  the  consistency  is  as  speci- 
fied in  the  scheduled  process.  Mini- 
mum closing  machine  vacuum  in 
vacuum-packed  products,  maximum 
flll-ln  or  drained  weight,  minimum  net 
weight,  and  percent  solids  shall  be  as 
specified  in  the  scheduled  process  for 
all  products  for  which  deviations  from 
such  specifications  may  affect  the 
scheduled  process.  All  measurements 
and  recordings  of  critical  factors 
should  be  made  at  intervals  not  to 
exceed  15  minutes. 

(e)  Bguipment  and  procedures  for 
pressure  processing  in  toater  in  discon- 
tinuovs  agitating  retorts— il)  Indicat- 
ing mercury- in-glass  thermometer. 
Each  retort  shall  be  equipped  with  at 
least  one  mercury-in-glass  thermom- 
eter whose  divisions  are  easily  reada- 
ble to  1*  F  and  whose  temperature 
range  does  not  exceed  17*  F  per  inch 
of  graduated  scale.  Thermometers 
shall  be  tested  for  accuracy  against  a 
known  accurate  standard  thermom- 
eter upon  installation  and  at  least 
once  a  year  thereafter,  or  more  fre- 
quently if  necessary,  to  ensure  their 
accuracy.  Records  of  thermometer  ac- 
curacy checks  which  specify  date, 
standard  use,  method  used,  and  person 
performing  the  test  should  be  main- 
tained. Each  thermometer  should 
have  a  tag,  seal,  or  other  means  of 
identity  that  includes  the  date  on 
which  it  was  last  tested  for  accuracy. 
A  thermometer  that  has  a  divided 
mercury  column  or  that  caiuiot  be  ad- 
Justed  to  the  standard  shall  be  re- 
paired or  replaced  before  further  use 
of  the  retort.  Thermometers  shall  be 
Installed  where  they  can  be  accurately 


and  easily  read.  Bulbs  of  indicating 
thermometers  shall  be  installed  either 
within  the  retort  shell  or  in  external 
wells  attached  to  the  retort.  The  mer- 
cury thermometer— not  the  recorder 
chart— shall  be  the  reference  instru- 
ment for  indicating  the  processing 
temperature. 

(2)  Temperature-recording  device. 
Esich  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recording  de- 
vices shall  not  exceed  2*  F  within  a 
range  of  10*  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55*  F 
per  inch  within  a  range  of  20°  F  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  agree 
as  nearly  as  possible  with,  but  to  t>e  in 
no  event  higher  than,  the  known  accu- 
rate mercury-in-glass  thermometer 
during  the  process  time.  A  means  of 
preventing  unauthorized  changes  in 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  device  that 
provides  a  warning  that  only  author- 
ized persons  are  permitted  to  make  ad- 
justment, is  a  satisfactory  means  for 
preventing  unauthorized  changes. 
This  recorder  may  be  combined  with 
the  steam  controller  and  may  be  a  re- 
cording-controlling instrvunent.  The 
temperature-recorder  bulb  shall  be  in- 
stalled either  within  the  retort  shell  or 
in  a  well  attached  to  the  shell.  Air-op- 
erated temperature  controllers  should 
have  adequate  filter  systems  to  ensure 
a  supply  of  clean  dry  air. 

(3)  Pressure  gages.  Each  retort 
should  be  equipped  with  a  pressure 
gage  which  should  be  graduated  in  di- 
visions of  2  pounds  or  less. 

(4)  Steam  controller.  Each  retort 
shall  be  equipped  with  an  automatic 
steam  controller  to  maintain  the 
retort  temperature.  This  may  be  a  re- 
cording-controlling instrument  when 
combined  with  a  recording  thermom- 
eter. 

(5)  Retort  speed  timing.  The  rota- 
tional speed  of  the  retort  shall  be 
specified  in  the  scheduled  process.  The 
speed  shall  be  adjusted,  as  necessary, 
to  ensure  that  the  speed  is  as  specified 
in  the  scheduled  process.  The  rota- 
tional speed  as  well  as  the  process  time 
shall  be  recorded  for  each  retort  load 
processed.  Alternatively,  a  recording 
tachometer  may  be  used  to  provide  a 
continuous  record  of  the  speed.  A 
means  of  preventing  unauthorized 
spoed  changes  shall  be  provided.  A 
lock,  or  a  notice  from  management 
posted  at  or  near  the  speed  adjust- 
ment device  that  provides  a  warning 
that  only  authorized  persons  are  per- 
mitted to  make  adjustment,  is  a  satis- 
factory means  of  preventing  unauthor- 
ized changes. 

(6)  Air  supply  and  controls.  Means 
shall  be  provided  for  introducing  com- 


pressed air  at  the  proper  pressure  and 
rate,  which  shall  be  controlled  by  an 
automatic  'pressure  control  unit.  A 
check  valve  shall  be  provided  in  the 
air  supply  line  to  prevent  water  from 
totering  the  system. 
^  (7)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  Intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process.  The  minimum 
headspace  of  containers,  if  specified  in 
the  scheduled  process,  shall  be  meas- 
ured and  recorded  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the 
headspace  is  as  specified  in  the  sched- 
uled process.  The  headspace  of  solder- 
tipped,  lap  seam  (vent  hole)  cans  may 
be  measured  by  net  weight  determina- 
tions. When  the  product  consistency  Is 
specified  in  the  scheduled  process,  the 
consistency  of  the  product  shall  be  de- 
termined by  objective  measurements 
on  the  product  taken  from  the  filler 
before  processing  and  recorded  at  in- 
tervals of  sufficient  frequency  to 
ensure  that  the  consistency  is  as  speci- 
fied in  the  scheduled  process.  Mini- 
mum closing  machine  vaccum  in 
vacuum-packed  products,  maximum 
fill-in  or  drained  weight,  minimum  net 
weight,  and  percent  solids  shall  be  as 
specified  in  the  scheduled  process  for 
all  products  when  deviations  from 
such  specifications  may  affect  the 
scheduled  process.  All  measurements 
and  recordings  of  critical  factors 
should  be  made  at  intervals  not  to 
exceed  15  minutes. 

(f)  Equipment  and  procedures  for 
pressure  processing  in  steam  in  hydro- 
static retorts— il)  Indicating  mercury- 
in-glass  thermometer.  Eaph  retort 
shall  be  equipped  with  at  least  one 
mercury-in-glass  thermometer  whose 
divisions  are  easily  readable  to  1*  F 
and  whose  temperature  range  does  not 
exceed  17"  F  per  inch  of  graduated 
scale.  Thermometer  shall  be  tested  for 
accuracy  against  a  known  accurate 
standard  thermometer  upon  installa- 
tion and  at  least  once  a  year  thereaf- 
ter, or  more  frequently  If  necessary,  to 
ensure  their  accuracy.  Recoras  of 
thermometer  accuracy  checks  which 
specify  date,  standard  used,  method 
used,  and  person  performing  the  test 
should  be  maintained.  Each  thermom- 
eter should  have  a  tag.  seal,  or  other 
means  of  identity  thai  includes  the 
date  on  which  it  was  last  tested  for  ac- 
curacy. A  thermometer  that  has  a  di- 
vided mercury  column  or  that  cannot 
be  adjusted  to  the  standard  shall  be 
repaired  or  replaced  before  further 
use  of  the  retort.  Thermometers  shall 
be  installed  where  they  can  be  accu- 
rately and  easily  read.  The  thermom- 
eter shall  be  located  in  the  steam 
dome  near  the  steam-water  interface. 
When  the  scheduled  process  specifies 
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nmlntenance  of  particular  tempera- 
tures in  the  hydrostatic  water  legs,  a 
mercury-in-glass  thermometer  shall  be 
located  in  each  hydrostatic  water  leg 
in  a  position  near  the  bottom  automat- 
ic recorder.  The  mercury  thermom- 
eter—not the  recorder  chart— shall  be 
the  references  instrument  for  indicat- 
ing the  processing  temperature. 

(2)  Temperature-recording  device. 
Each  retort  shall  have  an  accurate 
temperature-recording  device.  Gradua- 
tions on  the  temperature-recording  de- 
vices shall  not  exceed  2*  F  within  a 
range  of  10*  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55*  F 
per  inch  within  a  range  of  20*  F  of  the 
processing  temperature.  The  tempera- 
ture chart  shall  be  adjusted  to  agree 
as  nearly  as  possible  with,  but  to  be  in 
no  event  higher  than,  the  known  accu- 
rate mercury-in-glass  thermometer 
during  the  process  time.  A  means  of 
preventing  unauthorized  changes  In 
adjustment  shall  be  provided.  A  lock, 
or  a  notice  from  management  posted 
at  or  near  the  recording  device  that 
provides  a  warning  that  only  author- 
ized persons  are  permitted  to  make  ad- 
justments, Is  a  satisfactory  means  for 
preventing  unauthorized  changes.  The 
recorder  may  be  combined  with  the 
steam  controller  and  may  be  a  record- 
ing-controlling instnunent.  The  tem- 
perature-recorder bulb  shall  be  In- 
stalled either  within  the  steam  dome 
or  in  a  well  attached  to  the  dome. 
Each  temperature-recorder  bulb  well 
shall  have  a  Vie-lnch  or  large,  bleeder 
opening  which  emits  steam  continu- 
ously during  the  processing  period. 
Additional  temperature-recorder  bulbs 
shall  be  installed  in  the  hydrostatic 
water  legs  If  the  scheduled  process 
spe<^ied  maintenance  of  particular 
temperatures  in  the  hydrostatic  water 
legs.  Air-operated  temperature  con- 
trollers should  have  adequate  filter 
systems  to  ensure  a  supply  of  clean 
dry  tdr. 

(3)  Pressure  gages.  Each  retort 
should  be  equipped  with  a  pressure 
gage  which  should  be  graduated  in  di- 
visions of  2  pounds  or  less. 

(4)  Recording  of  temperatures.  Tem- 
peratures indicated  by  the  mercury-in- 
glass  thermometer  or  thermometers 
shall  be  entered  on  a  suitable  form 
during  processing  operations.  Tem- 
peratures shall  be  recorded  by  an  ac- 
curate automatic  recorder  or  recorders 
at  the  following  points: 

(i)  In  the  steam  chamber  between 
the  steam-water  interface  and  the 
lowest  container  position. 

(11)  Near  the  top  and  the  bottom  of 
each  hydrostatic  water  leg  if  the 
scheduled  process  specifies  mainte- 
nance of  particular  temperatures  in 
the  legs. 

(5)  Steam  controller.  Each  retort 
shall  be  equipped  with  an  automatic 
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steam  controller  to  maintain  the 
retort  temperature.  This  may  be  a  re- 
cording-controlling instnmient  when 
combined  with  a  recording  thermom- 
eter. A  ^steam  controller  activated  by 
the  steam  pressure  of  the  retort  is  ac- 
ceptable if  it  Is  carefully  mechanically 
maintained  so  that  it  operates  satisfac- 
torily. 

(6)  Venting.  Before  the  start  of  proc- 
essing operations,  the  retort  steam 
chamber  or  chambers  shall  be  vented 
to  ensure  removal  of  air. 

(7)  Bleeders.  Bleeder  openings  V*- 
inch  or  larger  shall  be  located  at  the 
top  of  the  steam  chamber  or  chambers 
opposite  the  point  of  steam  entry. 
Bleeders  shall  be  wide  open  and  shall 
emit  steam  continuously  during  the 
entire  process,  including  the  come-up- 
time.  All  bleeders  shall  be  arranged  in 
such  a  way  that  the  operator  can  ob- 
serve that  they  are  functioning  prop- 
erly. .*  * 

(8)  Retort  speed.  The  speed  of  the 
container-conveyor  chain  shall  be 
specified  in  the  scheduled  process  and 
shall  be  determined  and  recorded  at 
the  start  of  processing  and  at  intervals 
of  sufficient  frequency  to  ensure  that 
the  retort  speed  is  maintained  as  speci- 
fied. The  speed  should  be  determined 
and  recorded  every  4  hours.  An  auto- 
matic device  should  be  used  to  stop 
the  chain  when  the  temperature  drops 
below  that  specified  In  the  scheduled 
process.  A  means  of  preventing  unau- 
thorized speed  changes  shall  be  pro- 
vided. A  lock,  or  a  notice  from  man- 
a^ment  posted  at  or  near  the  speed- 
adjusting  device  that  provides  a  warn- 
ing that  only  authorized  persons  are 
permitted  to  make  adjustments,  is  a 
satisfactory  means  of  preventing  un- 
authorized changes. 

(9)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process. 

(i)  When  maximum  fill-in  or  drained 
weight  is  specified  in  the  scheduled 
process.  It  shall  be  measured  and  re- 
corded at  Intervals  of  sufficient  fre- 
quency to  ensure  that  the  weight  of 
the  product  does  not  exceed  the  maxi- 
mum for  the  given  container  size  spec- 
ified in  the  scheduled  process. 

(ii)  Closing  machine  vacuum  In 
vacuum-packed  products  shall  be  ob- 
served and  recorded  at  intervals  of  suf- 
ficient frequency  to  ensure  that  the 
vacuum  is  as  specified  in  the  sched- 
uled process. 

(ill)  Such  measurements  and  record- 
ings should  be  made  at  intervals  not  to 
exceed  15  minutes. 

(g)  Aseptic  processing  and  packaging 
systems— il)  Product  sterilizer— (I) 
EQuipment—ia)  Temperature-irvdicat- 
ing   device.    Each    product    sterilizer 
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shall  be  equipped  with  at  least  one 
mercury-tn-glass  thermometer  or  an 
equivalent  temperature-Indicating 

device,  such  as  a  thermocouple-record- 
er. Mercury-in-glass  thermometers 
shaU  have  divisions  that  are  easily  rea- 
dable to  1'  F  and  whose  temperature 
range  does  not  exceed  17'  P  per  inch 
of  graduated  scale.  Thermometers  and 
temperature-indicating  devices  shall 
be  tested  for  accuracy  against  a  Icnown 
accurate  standard  thermometer  upon 
installation  and  at  least  once  a  year 
thereafter,  or  more  frequently  If  nec- 
essary, to  ensure  their  accuracy.  Rec- 
ords of  accuracy  checks  which  specify 
date,  standard  used,  method  used,  and 
person  performing  the  test  should  be 
maintained.  Each  thermometer  and 
temperature-indicating  device  should 
have  a  tag.  seal,  or  other  means  of 
identity  that  includes  the  date  on 
which  it  was  last  tested  for  accuracy. 
A  thermometer  that  has  a  divided 
mercury  column  or  that  cannot  be  ad- 
Justed  to  essential  agreement  with  the 
standard  shaU  be  repaired  or  replaced. 
Thermometers  and  temperature-indi- 
cating devices  shall  be  installed  where 
they  can  be  accvu^tely  and  easily  read. 
The  temperature- indicating  device 
shall  be  the  reference  instrument  for 
indicating  the  processing  temperature. 

(6)  Temperuture-recording  dexHce. 
There  shall  be  an  accurate  tempera- 
ture recording  device  on  each  product 
sterilizer.  The  device  shall  be  installed 
in  the  product  at  the  holding-tube 
outlet  between  the  holding  tube  and 
the  inlet  to  the  cooler.  Temperature- 
recording  devices  shall  have  gradua- 
tions that  do  not  exceed  2"  P  within  a 
range  of  10'  F  of  the  processing  tem- 
perature. Each  chart  shall  have  a 
working  scale  of  not  more  than  55*  F 
per  inch  within  a  range  of  20'  F  of  the 
desired  product-sterilization  tempera- 
ture. 

The  temperature  chart  shall  be  ad- 
Justed  to  agree  as  nearly  as  possible 
with,  but  to  be  in  no  event  higher 
than,  a  known  accurate  mercury-in- 
glass  thermometer.  A  means  of  pre- 
venting unauthorized  changes  in  ad- 
justment shall  be  provided.  A  lock:  or 
a  notice  from  management  posted  at 
or  near  the  recording  device  that  pro- 
vides a  warning  that  only  authorized 
persons  are  permitted  to  make  adjust- 
ments, is  a  satisfactory  means  for  pre- 
venting unauthorized  changes. 

(c)  Temperature  recorder-controller. 
An  accurate  temperature  recorder-con- 
troller shall  be  located  in  the  product 
sterilizer  at  the  final  heater  outlet.  It 
shall  be  capable  of  ensuring  that  the 
desired  product  sterilization  tempera- 
ture is  maintained.  The  chart  gradua- 
tions shall  not  exceed  2*  P  within  a 
range  of  10*  F  of  the  desired  product 
sterilization  temperature.  Air-operated 
temperature  controllers  should  have 


adequate  filter  systems  to  ensure  a 
supply  of  clean,  dry  air. 

(d)  Product-to-product  regenerators. 
When  a  product-to-product  regenera- 
tor is  used  to  heat  the  cold  unsteri- 
lized  product  entering  the  sterilizer  by 
means  of  a  heat  exchange  system,  it 
shall  be  designed,  operated,  and  con- 
trolled so  that  the  pressure  of  the 
sterilized  product  in  the  regenerator  is 
greater  than  the  pressxire  of  any  un- 
sterillzed  product  in  the  regenerator 
to  ensure  that  any  leakage  in  the  re- 
generator is  from  the  sterilized  prod- 
uct into  the  unsterilized  product. 

(e)  Differential  pressure  recorder- 
controller.  When  a  product-to-product 
regenerator  is  used,  there  shall  be  an 
accurate  differential  pressure  record- 
er-controller installed  on  the  regenera- 
tor. The  scale  divisions  shall  not 
exceed  2  pounds  per  square  inch  on 
the  working  scale  of  not  more  than  20 
pounds  per  square  inch  per  inch.  The 
controller  shall  be  tested  for  accxiracy 
against  a  known  accurate  standard 
pressure  indicator  upon  installation 
and  at  least  once  every  3  months  of 
operation  thereafter,  or  more  fre- 
quently If  necessary,  to  ensure  its  ac- 
cuncy.  One  pressure  sensor  shaO  be 
installed  at  the  sterlUzed  product  re- 
generator outlet  and  the  other  pres- 
sure sensor  shall  be  installed  at  the 
unsterilized  product  regenerator  inlet. 

(/)  Metering  pump.  A  metering  pump 
Shan  be  located  upstream  from  the 
holding  tube  and  shall  be  operated  to 
maintain  the  required  rate  of  product 
flow.  A  means  of  preventing  unauthor- 
ized speed  changes  shall  be  provided. 
A  lock,  or  a  notice  from  management 
posted  at  or  near  the  speed-adjusting 
device  that  provides  a  warning  that 
only  authorized  persons  are  permitted 
to  make  adjustments,  is  a  satisfactory 
meaiu  of  preventing  unauthorized 
changes. 

ig)  Product  holding  tube.  The  prod- 
uct-sterilizing holding  tube  shall  be  de- 
signed to  give  continous  holding  of 
every  particle  of  food  for  at  least  the 
minimum  holding  time  specified  in  the 
scheduled  process.  The  holding  tube 
shall  be  designed  so  that  no  portion  of 
the  tube  between  the  product  inlet 
and  the  product  outlet  can  be  heated, 
and  it  must  be  sloped  upward  at  least 
0.25  inch  per  foot. 

(.h)  Flow-diversion  systems.  If  a  pro- 
cessor elects  to  install  a  flow-diversion 
system,  it  should  be  installed  in  the 
product  piping  located  between  the 
product  cooler  and  the  product  filler 
or  aseptic  surge  tank  and  should  be  de- 
signed to  divert  flow  away  from  the 
filler  or  aseptic  surge  tank  automati- 
cally. Controls  and/or  warning  sys- 
tems shoiild  be  designed  and  installed 
with  necessary  sensors  and  actuators 
to  operate  whenever  the  sterilizing 
temperature  in  the  holding  tube  or 
pressure  differential  to  the  product  re- 


generator drops  below  specified  limits. 
Flow-diversion  systems  should  be  de- 
signed and  operated  in  accordance 
with  recbmmendations  of  an  aseptic 
processing  and  pacluiging  authority. 

(i)  Equipment  downstream  from  the 
holding  tube.  Product  coolers,  aseptic 
surge  tanks,  or  any  other  equipment 
downstream  from  the  holding  tube, 
with  rotating  or  reciprocating  shafts, 
valve  stems,  instrument  connections, 
or  other  such  points,  are  subject  to  po- 
tential entry  of  microorganisms  into 
the  product.  Such  locations  in  the 
system  should  be  equipped  with  steam 
seals  or  other  effective  barriers  at  the 
potential  access  points.  Appropriate 
means  should  be  provided  to  permit 
the  operate"  to  monitor  the  perform- 
ance of  the  seals  or  barriers  during  op- 
erations. 

(il)  Operation— (.a)  Startup.  Before 
the  start  of  aseptic  processing  oper- 
ations the  product  sterilizer  and  all 
product-contact  surfaces  downstream 
shall  be  brought  to  a  condition  of  com- 
mercial sterility. 

(6)  Temperature  drop  in  product- 
sterilizing  holding  tube.  When  product 
temperature  in  the  holding  tube  drops 
below  the  temperature  specified  in  the 
scheduled  process,  product  flow 
should  be  diverted  away  from  the 
filler  or  aseptic  surge  tank  by  means 
of  a  flow-diversion  system.  If  for  any 
reason  product  subjected  to  a  tem- 
perature drop  below  the  scheduled 
process  Is  flUed  into  containers,  the 
product  shall  be  segregated  from  prod- 
uct that  received  the  scheduled  proc- 
ess. The  processing  deviation  shaJl  be 
handled  in  accordance  with  9  113.89. 
The  product  holding  tube  and  any  fur- 
ther system  portions  affected  shall  be 
returned  to  a  condition  of  conuncrcial 
sterility  before  product  flow  is  re- 
sumed to  the  filler  or  to  the  aseptic 
surge  tank. 

(c)  Loss  cf  proper  pressures  in  the  re- 
generator. When  a  regenerator  is  used, 
the  product  may  lose  sterility  when- 
ever the  pressure  of  sterilized  product 
in  the  regenerator  Ls  less  than  1  pound 
per  square  inch  greater  than  the  pres- 
sure of  unsterilized  product  in  the  re- 
generator. In  this  case,  product  flow 
should  be  diverted  away  from  'the 
filler  or  aseptic  surge  tank  by  means 
of  the  flow-diversion  system.  If  for 
any  reason  the  product  is  filled  into 
containers,  the  product  shall  be  segre- 
gated from  product  that  received  the 
scheduled  process  and  shall  be  reproc- 
essed or  destroyed.  Product  flow  to 
the  filler  or  to  the  aseptic  surge  tank 
shall  not  be  resumed  until  the  cause  of 
the  improper  pressure  relationships  in 
the  regenerator  has  been  corrected 
and  the  affected  system(s)  has  been 
returned  to  a  condition  of  commercial 
sterility. 

((f)  Lou  of  sterile  air  pressure  or 
other  protection  level  in  the  aseptic 


surge  tank.  When  an  aseptic  surge 
tank  is  used,  conditions  of  conunercial 
sterility  may  be  lost  when  the  sterile 
air  overpressure  or  other  means  of 
protection  drops  below  the  scheduled 
process  value.  Product  flow  to  and/or 
from  the  aseptic  surge  tank  shall  not 
be  resumed  until  the  potentially  con- 
taminated product  in  the  tank  is  re- 
moved, and  the  aseptic  surge  tank  has 
been  retifmed  to  a  condition  of  com- 
mercial sterility.     ^ 

(e)  Records.  ReaAngs  at  the  follow- 
ing points  shall  be  observed  and  re- 
corded at  the  start  of  aseptic  pacluig- 
ing operations  and  at  intervals  of  suf- 
ficient frequency  to  ensure  that  these 
values  are  as  specified  in  the  sched- 
uled process:  Temperature-indicating 
device  in  holding  tube  outlet;  tempera- 
ture recorder  in  holding  tube  outlet: 
temperature  recorder-controller  at 
final  heater  outlet:  differential  pres- 
sure recorder-controller,  if  a  product- 
to-product  regenerator  Is  used:  prod- 
uct flow  rate  as  established  by  the  me- 
tering pump  or  as  determined  by  fill- 
ing and  closing  rates  and.  if  an  aseptic 
surge  tank  is  used,  sterile  air  pressure 
or  other  protection  means:  and  proper 
performance  of  seam  seals  or  other 
similar  devices.  The  measurements 
and  recordings  should  be  made  at  in- 
tervals not  to  exceed  1  hour. 

(2)  Container  sterilizing,  filling,  and 
closing  operation— il)  Eguipment—<a) 
Recording  device.  The  container  and 
closure  sterilization  system  and  prod- 
uct filling  and  closing  system  shall  be 
instrumented  to  demonstrate  that  the 
required  sterilization  Is  being  accom- 
plished continuously.  Automatic  re- 
cording devices  shall  be  used  to  record, 
when  applicable,  the  sterilization 
media  flow  rates,  temperature,  concen- 
tration, or  other  factors.  When  a 
batch  system  is  used  for  container 
sterilization,  the  sterilization  condi- 
tions shall  be  recorded. 

(6)  Timing  methodls).  A  method(s) 
shall  be  used  either  to  give  the  reten- 
tion time  of  containers,  and  closures  if 
applicable,  in  the  sterilizing  environ- 
ment specified  in  the  scheduled  proc- 
ess, or  to  control  the  sterilization  cycle 
at  the  rate  specified  in  the  scheduled 
process.  A  means  of  preventing  unau- 
thorized speed  changes  must  be  pro- 
vided. A  lock,  or  a  notice  from  man- 
agement posted  at  or  near  the  speed 
adjusting  device  that  provides  a  warn- 
ing that  only  authorized  persons  are 
permitted  to  make  adjustments,  is  a 
satisfactory  means  of  preventing  un- 
authorized changes. 

lU)  Operation— (a)  Startup.  Before 
the  start  of  packaging  operations, 
both  the  container  and  closure  steriliz- 
ing system  and  the  product  filling  and 
closing  system  shall  be  brought  to  a 
condition  of  commercial  sterility. 

(b)  Loss  of  sterility.  A  system  shall 
be  provided  to  stop  packaging  oper- 


ations, or  alternatively  to  ensure  seg- 
regation of  any  product  packaged 
when  the  packaging  conditions  faH 
below  scheduled  processes.  Compli- 
ance with  this  requirement  may  be  ac- 
complished by  diverting  product  away 
from  the  f iUer.  by  preventing  contain- 
ers from  entering  the  filler,  or  by 
other  suitable  means.  In  the  event 
product  Ls  packaged  under  conditions 
below  those  specified  in  the  scheduled 
process,  all  such  product  shall  be  seg- 
regated and  handled  in  accordance 
with  {113.89.  In  the  event  of  loss  of 
sterility,  the  systemCs)  shall  be  re- 
turned to  a  condition  of  conunercial 
sterility  before  resuming  packaging 
operations. 

(c)  Records.  Observations  and  mea- 
surements of  operating  conditions 
shall  be  made  and  recorded  at  inter- 
vals of  sufficient  frequency  to  ensure 
that  conmiercial  sterility  of  the  food 
product  is  l>eing  achieved:  such  mea- 
surements shall  Include  the  steriliza- 
tion media  flow  rates,  temperatures, 
the  container  and  closure  rates  (if  ap- 
plicable) through  the  sterilizing 
system,  and  the  sterilization  condi- 
tions if  a  batch  system  is  used  for  con- 
tainer sterilization.  The  measurements 
and  recordings  should  be  made  at  in- 
tervals not  to  exceed  1  hour. 

(3)  Incubation.  Incubation  tests 
should  be  conducted  on  a  representa- 
tive sample  of  containers  of  product 
from  each  code;  records  of  the  test  re- 
sults should  be  maintained. 

(4)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process.  Such  measure- 
ments and  recordings  should  be  done 
at  intervals  not  to  exceed  15  minutes. 

(h)  Equipment  and  procedures  for 
flame  sterilizers.  The  container  con- 
veyor speed  shall  be  specified  in  the 
scheduled  process.  The  container  con- 
veyor speed  shall  be  measured  and  re- 
corded at  the  start  of  operations  and 
at  intervals  of  sufficient  frequency  to 
ensure  that  the  conveyor  speed  is  as 
specified  in  the  scheduled  process. 
Such  measurements  and  recordings 
should  be  done  at  1-hour  inter\-als.  Al- 
ternatively, recording  tachometer  may 
be  used  to  provide  a  continuous  record 
of  the  speed.  A  means  of  preventing 
changes  in  flame  intensity  and  unau- 
thorized speed  changes  on  the  convey- 
or shall  be  provided.  A  lock,  or  a  notice 
from  management  posted  at  or  near 
the  speed  adjusting  device  that  pro- 
vides a  warning  that  only  authorized 
persons  are  permitted  to  make  adjust- 
ments, is  a  satisfactory  means  of  pre- 
venting unauthorized  changes.  The 
surface  temperature  of  at  least  one 
container  from  each  conveyor  channel 
shall  be  measured  and  recorded  at  the 


entry  and  at  the  end  of  the  holding 
period  at  intervals  of  siifficient  fre- 
quency to  ensure  that  the  tempera- 
tures specified  in  the  scheduled  proc- 
ess are  maintained.  Such  measure- 
ments and  recordings  should  be  done 
at  intervals  not  to  exceed  15  minutes. 

(1)  Process  interruptioru  In  the 
event  of  process  interruption  wherein 
the  temperature  of  the  product  may 
have  dropped,  an  authorized,  sched- 
uled emergency  plan  approved  by  a 
qualified  person  having  experi  knowl- 
edge of  the  process  requirements  may 
be  used. 

(2)  Critical  factors.  Critical  factors 
specified  in  the  scheduled  process 
shall  be  measured  and  recorded  on  the 
processing  record  at  Intervals  of  suffi- 
cient frequency  to  ensure  that  the  fac- 
tors are  within  the  limits  specified  in 
the  scheduled  process. 

(i)  Eguipment  and  procedures  for 
thermal  processing  of  foods  wherein 
critical  factors  such  as  water  activity 
are  used  in  conjunction  with  thermal 
P7X>ces8ing.  The  methods  and  controls 
used  for  the  manufacture,  processing, 
and  packing  of  such  foods  shall  be  as 
established  in  the  scheduled  process 
and  shall  be  operated  or  administered 
in  a  manner  adequate  to  ensure  that 
the  product  is  safe.  The  time  and  tem- 
perature of  processing  and  other  criti- 
cal factors  specified  in  the  scheduled 
process  shall  be  measured  with  instru- 
ments having  the  accuracy  and  de- 
pendability adequate  to  ensure  that 
the  requirements  of  the  scheduled 
process  are  met.  All  measurements 
shall  be  made  and  recorded  at  inter- 
vals of  sufficient  frequency  to  ensure 
that  the  critical  factors  are  within  the 
limits  specified  in  the  scheduled  proc- 
ess. 

(J)  Other  systems.  All  systems, 
whether  or  not  specifically  mentioned 
in  this  pari,  for  the  thermal  process- 
ing of  low-acid  foods  in  hermetically 
sealed  containers  shall  conform  to  the 
applicable  requirements  of  this  part 
and  the  methods  and  controls  used  for 
the  manufacture,  processing,  and 
packing  of  these  foods  shall  kte  as  es- 
tablished in  the  scheduled  process. 
These  systems  shall  be  operated  or  ad- 
ministered in  a  manner  adequate  to 
ensure  that  commercial  sterility  is 
achieved.  CMtlcal  factors  specified  in 
the  scheduled  process  shall  be  meas- 
ured and  recorded  at  intervals  of  suffi- 
cient frequency  to  ensure  that  the 
critical  factors  are  within  the  limits 
specified  in  the  scheduled  process. 

Subpart  D — Control  of  Compononts, 
Food  Product  Contoinors,  Cloturos, 
ond  ln-Frocos»  MotorioU 

(113.60    Containerm. 

(a)  Clotures.  Regular  observations 
shall  be  maintained  during  production 
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runs  for  groa  closure  defects.  Any 
such  defects  shall  be  recorded  and  cor- 
rective action  taken  and  recorded.  At 
intervals  of  sufficient  frequency  to 
ensure  proper  closure,  the  operator, 
closure  supervisor,  or  other  qualified 
container  closure  inspection  person 
■hall  visually  examine  either  the  top 
•cam  of  a  can  randomly  selected  from 
each  seaming  head  or  the  closure  of 
any  other  tjrpe  of  container  being  used 
and  shall  record  the  observations 
nutde.  For  double-seam  cans,  each  can 
ahould  be  examined  for  cutover  or 
■barpncss.  skidding  or  deadheading. 
false  scam,  droop  at  the  crossover  or 
lap,  and  condition  of  inside  of  counter- 
sink wall  for  evidence  of  broken  chuck. 
Such  measurements  apd  recordiagi 
should  be  made  at  Intervals  not  to 
exceed  30  minutes.  Additional  visual 
closure  Inspections  shall  be  made  Im- 
mediately following  a  Jam  In  a  closing 
machine,  after  closing  machine  adjust- 
ment, or  after  startup  of  a  machine 
following  a  prolonged  shutdown.  All 
pertinent  observations  shall  be  record- 
ed. When  irregularities  are  found,  the 
corrective  action  shall  be  recorded. 

(1)  Teardown  examinations  for 
double-seam  cans  shall  be  performed 
by  a  qualified  individual  and  the  re- 
sults therefrom  shall  be  recorded  at 
intervals  of  sufficient  frequency  on 
enough  containers  from  each  seaming 
station  to  ensure  maintenance  of  seam 
integrity.  Such  examinations  and  re- 
cordings should  be  made  at  intervals 
not  to  exceed  4  hours.  The  results  of 
the  teardown  examinations  shall  be 
recorded  and  the  corrective  action 
taken,  if  any,  shall  be  noted. 

(i)  Required  and  optional  can  seam 
measurements: 

(a)  Micrometer  measurement 
system: 


OpUonal 
Overlap  (bjr 

ealrulatton). 
Count  erslnlc 


Re<r*ired 
Cover  hooic. 

Body  book. 
Width  (length, 

height). 
Tightneas 

(observation  for 

wrinkle). 
Thickness. 

(6)  Seam  scope  or  projector 


Optional 
Width  (lensth. 

height). 
Cover  hook. 
Countersink. 


Required 
Body  hook. 

Overlap. 
Tightneas 

(observation  for 

wrinkle). 
Thickness  by 

micrometer. 

(c)  Can  double  seam  terminology: 
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(i)  ••Crossover":  The  portion  of  a 
double  seam  at  the  lap. 

(2)  ••Cutover":  A  fracture,  sharp 
bend,  or  break  in  the  metal  at  the  top 
of  the  inside  portion  of  the  double 
seam. 

<J)  "Deadhead":  A  seam  which  is  in- 
complete due  to  chuck  spinning  in  the 
countersink. 

(4)  ••Droop":  Smooth  projection  of 
double  seam  below  bottom  of  normal 
seam. 

(5)  False  seam":  A  small  seam 
breakdown  where  the  cover  hook  and 
the  body  hook  are  not  overlapped. 

(6)  ••Lap":  Two  thicknesses  of  mate- 
rial bonded  together. 

(ii)  Two  measurements  at  different 
locations,  excluding  the  side  seam, 
shall  be  made  for  each  double  seam 
characteristic  if  a  seam  scope  or  seam 
projector  is  used.  When  a  micrometer 
is  used,  three  measurements  shall  be 
made  at  points  approximately  120 
apart,  excluding  the  side  seam. 

(iii)  Overlap  length  can  be  calculated 
by  the  following  formula: 

The  theoretical  overlap  length  =• 
CH.BH  +  T-W.  where 
CH  =  cover  hoolc 
BH^body  hook 
T-  cover  thickness,  and 
W^sea'm  width  (height,  length > 

<2)  For  glass  containers  with  vacuum 
closures,  capper  efficiency  must  be 
checked  by  a  measurement  of  the  cold 
water  vacuum.  This  shall  t>e  done 
before  actual  filling  operations,  and 
the  results  shall  be  recorded. 

(3)  For  closures  other  than  double 
seams  and  glass  containers,  appropri- 
ate detailed  inspections  and  tests  shall 
be  conducted  by  qualified  personnel  at 
lnter\-als  of  sufficient  frequency  to 
ensure  proper  closing  machine  per- 
formance and  consistently  reliable 
hermetic  seal  production.  Records  of 
such  tests  shall  be  maintained. 

(b)  Cooling  water.  Container  cooling 
water  shall  be  chlorinated  or  other- 
wise sanitized  as  necessary  for  cooling 
canals  and  for  recirculated  water  sup- 
plies. There  should  be  a  measurable 
residual  of  the  sanitizer  employed  at 
the  water  discharge  point  of  the  con- 
tainer cooler. 

(c)  Coding.  Each  hermetically  sealed 
container  of  low-acid  processed  food 
shall  be  marked  with  an  identifying 
code  that  shall  be  permanently  visible 
to  the  naked  eye.  When  the  container 
does  not  permit  the  code  to  be  em- 
Ijossed  or  inked,  the  label  may  be  leg- 
ibly perforated  or  otherwise  marked,  if 
the  label  is  securely  affixed  to  the 
product  container.  The  required  iden- 
tification shall  identify  In  code  the  es- 
tablishment where  packed,  the  prod- 
uct contained  therein,  the  year 
packed,    the    day    packed,    and    the 
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period  during  which  packed.  The  pack- 
ing period  code  shall  be  changed  with 
sufficient  frequency  to  enable  ready 
identification  of  lots  during  their  sale 
and  distribution.  Codes  may  be 
changed  on  the  basis  of  one  of  the  fol- 
lowing: Intervals  of  4  to  5  hours:  per- 
sonnel shift  changes:  or  batches,  as 
long  as  the  containers  that  constitute 
the  batch  do  not  extend  over  a  period 
of  more  than  one  personnel  shift. 

(d)  Postproceu  handling.  When  cans 
are  handled  on  belt  conveyors,  the 
conveyors  should  t>e  so  constructed  as 
to  minimize  contact  by  the  l)elt  with 
the  double  seam.  i.e..  cans  should  not 
be  roiled  on  the  double  seam.  All  worn 
and  frayed  belting,  can  retarders. 
cushions,  etc.  should  be  replaced  with 
new  nonporous  material.  All  tracks 
and  l>elts  that  come  into  contact  with 
the  can  .seams  should  l>e  thoroughly 
scrubbed  and  sanitized  at  Intervals  of 
sufficient  frequency  to  avoid  product 
contamination.  Automatic  equipment 
used  In  handling  filled  containers 
should  be  so  designed  and  operated  as 
to  preser\e  the  can  seam  or  other  con- 
tainer closure  integrity. 

Swbport  E — Production  and  Procoss 
Controlt 

9I11JII     Product  preparation.  -^ 

(a)  Before  using  raw  materials  and 
ingredients  susceptible  to  microbiolo- 
gical contamination,  the  processor 
shall  ensure  that  those  materials  and 
ingredients  are  suitable  for  use  In 
processing  low-acid  food.  Compliance 
with  this  requirement  may  be  accom- 
plished by  receiving  the  raw  materials 
and  ingredients  under  a  supplier's 
guarantee  that  they  are  suitable  for 
use.  by  examining  them  for  their  mi- 
crobiological condition,  or  by  other  ac- 
ceptable means. 

(b)  Blanching  by  heat,  when  re- 
quired in  the  preparation  of  food  for 
canning,  should  be  effected  by  heating 
the  food  to  the  required  temperature, 
holding  it  at  this  temperature  for  the 
required  time,  and  then  either  rapidly 
cooling  the  food  or  passing  it  to  subse-  i 
quent  processing  without  delay.  Ther- 
mophilic growth  and  contamination  in 
blanchers  should  be  minimized  by  the 
use  of  adequate  operating  tempera- 
tures and  by  cleaning.  If  the  blanched 
food  product  is  washed  before  filling, 
potable  water  should  be  used. 

(c)  The  filling  of  containers,  either 
mechanically  or  by  hand,  shall  be  con- 
trolled so  as  to  ensure  that  the  filling 
requirements  specified  in  the  sched- 
uled process  are  met. 

(d)  The  exhausting  of  containers  for 
the  removal  of  air  shall  be  controlled 
so  as  to  meet  the  conditions  for  which 
the  process  was  designed.  Compliance 
with  the  requirement  may  l>e  accom- 
plished by  heat  exhausting,  mechani- 


cal exhausting,  hot  brtning.  or  steam 
Injection. 

<e)  When  the  maintenance  of  pH 
(above  4.6)  of  a  normally  low-acid  food 
is  a  basis  for  a  scheduled  process, 
there  shall  be  careful  supen'islon  to 
ensure  that  the  equilibrium  pH  of  the 
finished  product  meets  that  of  the 
scheduled  process.  The  methodology 
described  in  §114.90  of  this  chapter 
should  t>e  used. 

(f)  When  the  scheduled  process  sets 
forth  critical  factors  to  prevent  the 
gro«'th  of  microorganisms  not  de- 
stroyed by  the  thermal  process,  the 
factors  shall  be  carefully  controlled 
ensure  that  the  limits  established  in 
the  scheduled  process  are  not  exceed- 
ed. When  normally  low-acid  foods  re- 
quire sufficient  solute  to  permit  safe 
processing  at  low  temperatures,  such 
as  in  t>oUing  water,  there  shall  be  care- 
ful super\lsion  to  ensure  that  the 
equilibrium  water  activity  (a,)  of  the 
finished  product  meets  that  of  the 
scheduled  process.  The  scheduled 
thermal  processes  for  foods  having  an 
a,  greater  than  0.85  and  less  than  the 
a,  that  would  allow  the  growth  of 
spores  of  microorganisms  of  public 
health  significance  shall  be  sufficient 
to  render  the  food  free  of  microorgan- 
isms capable  of  reproducing  In  the 
food  under  normal  nonrefrlgerated 
condltiotis  of  storage  and  distribution. 

9  113.83     EiitablliihinK  ncheduled  procemen. 

Scheduled  processes  for  low-acid 
foods  shall  t>e  established  by  qualified 
persons  having  expert  knowledge  of 
thermal  processing  requirements  for 
low-acid  foods  in  hermetically  sealed 
containers  and  having  adequate  facili- 
ties for  making  such  determinations. 
The  type,  range,  and  combination  of 
variations  encountered  in  commercial 
production  shall  be  adequately  pro- 
vided for  In  establishing  the  scheduled 
process.  Critical  factors,  e.g..  minimum 
headspace.  consistency,  maximum  fill- 
in  or  drained  weight,  a,,  etc..  that  may 
affect  the  scheduled  process,  shall  be 
specified  in  the  scheduled  process.  Ac- 
ceptable scientific  methods  of  estab- 
lishing heat  sterilization'  processes 
sh&ll  Include,  when  necessary,  but 
shall  not  be  limited  to,  microbial  ther- 
mal death  time  data,  process  calcula- 
tions based  on  product  heat  penetra- 
tion data,  and  Inoculated  packs.  Calcu- 
lation shall  be  performed  according  to 
procedures  recognized  by  competent 
processing  authorities.  If  Incubation 
tests  are  neces.sary  for  prcx^ess  confir- 
mation, they  shall  include  containers 
from  test  trials  and  from  actual  com- 
mercial production  nms  during  the 
period  of  instituting  the  process.  The 
Incubation  tests  for  confirmation  of 
the  scheduled  processes  should  include 
the  containers  from  the  test  trials  and 
a  number  of  containers  from  each  of 
foiu*  or  more  actual  commercial  pro- 


duction nms.  The  number  of  contain- 
ers from  actual  commercial  production 
rtins  should  be  determined  on  the 
basis  of  recognized  scientific  methods 
to  be  of  a  rize  sufficient  to  ensure  the 
adequacy  of  the  process.  Complete  rec- 
ords covering  all  aspects  of  the  estab- 
lishment of  the  process  and  associated 
Incubation  tests  shall  be  prepared  and 
shall  be  permanently  retained  by  the 
person  or  organization  making  the  de- 
termination. 

5113.87    Operatloiw  In  the  thermal  proc- 
essing room. 

(a)  Operating  processes  and  retort 
venting  procedures  to  be  used  for  each 
product  and  container  size  being 
packed  shall  either  be  posted  in  a  con- 
spicuous place  near  the  processing 
equipment  or  be  made  readily  availa- 
ble to  the  retort  or  processing  system 
operator  and  any  duly  authorized  em- 
ployee of  the  Pood  and  Drug  Adminis- 
tration. Scheduled  processes  must  be 
made  readily  available  to  the  supervi- 
sor and  any  duly  authorized  employee 
of  the  Pood  tuid  Drug  Administration. 

(b)  A  system  for  product  traffic  con- 
trol in  the  retort  room  shall  be  esUb- 
llshed  to  prevent  unretorted  product 
from    bypassing    the    retort    process. 
Each  retort  basket,  truck,  car.  or  crate 
used  to  hold  containers  In  a  retort,  or 
one  or  more  containers  therein,  shall. 
If  It  contains  any  retorted  food  prod- 
uct,   be    plainly    and    conspicuously 
marked  with  a  heat-sensitive  indicator, 
or  by  other  effective  means  that  will 
Indicate  visually,  to  thermal  process- 
ing personnel,  those  units  that  have 
been  retorted.  A  visual  check  shaU  be 
performed  to  determine  whether  or 
not  the  appropriate  change  has  oc- 
curred In  the  heat-sensltlve  indicator 
as  a  result  of  retorting  for  all  retort 
baskets,    trucks,    cars,    or    crates,    to 
ensure  that  each  imit  of  product  has 
been    retorted.    A    written    record    of 
these  checks  should  be  made. 

(c)  The  initial  temperature  of  the 
contents  of  the  containers  to  l>e  proc- 
essed shall  be  determined  and  record- 
ed with  sufficient  frequency  to  ensure 
that  the  temperature  of  the  product  is 
no  lower  than  the  minimum  Initial 
temperature  specified  in  the  scheduled 
process.  For  those  operations  that  use 
water  during  the  filling  of  the  retort 
or  during  processing,  provision  shall 
be  made  to  ensure  that  the  water  will 
not,  before  the  start  of  each  thermal 
process,  lower  the  Initial  temperature 
of  the  product  below  that  specified  in 
the  scheduled  process. 

(d)  Timing  devices  used  in  recording 
thermal  process  time  Information 
shall  be  accmate  to  the  extent  needed 
to  ensure  that  the  processing  time  and 
venting  time  specified  in  the  sched- 
uled process  are  achieved.  Pocket  or 
wrist  watches  are  not  considered  satis- 
factory for  timing  ptirposes.  Digital 
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clocks  may  be  used  if  the  operating 
process  and  the  venting  schedule  have 
a  1-mInutc  or  greater  safety  factor 
over  the  scheduled  process. 

(e)  Clock  times  on  recording-tem- 
perature charts  should  reasonably  cor- 
respond to  the  time  of  day  on  the  writ- 
ten processing  records  to  provide  cor- 
relation of  these  records. 

(f )  The  steam  supply  to  the  thermal 
processing  system  shall  be  adequate  to 
the  extent  needed  to  ensure  that  suffi- 
cient steam  pressure  is  maintained 
during  thermal  processing,  regardless 
of  other  demands  of  steam  by  the 
plant. 

(g)  If  mufflers  are  used  on  bleeders 
or  vent  systems,  evidence  that  the 
bleeders  *or  vents  are  operated  in  a 
manner  that  does  not  significantly 
impede  the  removal  of  air  shall  be 
kept  on  file.  This  evidence  may  be  in 
the  form  of  heat  distribution  data  or 
other  satisfactory  evidence  such  as  a 
letter  from  the  manufacturer,  the  de- 
signer, or  a  competent  processing  au- 
thority. 

f  118.89    Deriations  in  processing.  Tenting, 
or  control  of  critical  factors. 
Whenever  any  process  is  less  than 
the  scheduled  process  or  when  critical 
factors  are  out  of  control  for  any  low- 
acid  food  or  container  system  as  dis- 
closed from  records  by  processor  check 
or  otherwise,  the  commerical  proces- 
sor of  that  low-add  food  shall  either 
fully  reprocess  that  portion  of  the  pro- 
duction involved,  keeping  full  records 
of  the  reprocessing  conditions  or,  al- 
ternatively, must  set  aside  that  por- 
tion of  the  product  invtrfved  for  fur- 
ther evaluation  as  to  any  potential 
public  health  significance.  Such  evalu- 
ation shaU  be  made  by  a  competent 
processing  authority  and  shall  be  In 
accordance  with  procedures  recognized 
by  competent  processing  authorities  as 
being  adequate  to  detect  any  potential 
hazard  to  pubUc  health.  Unless  this 
evaluation     demonstrates     that     the 
product   had  been    given   a   thermal 
process  that  rendered  it  free  of  micro- 
organisms of  potential  public  health 
significance,    the    product    set    aside 
shall  be  either  fully  reprocessed  to 
render  it  commercially  sterile  or  de- 
stroyed. A  record  shall  be  made  of  the 
evaluation  procedures  used  and  the  re- 
sults. Either  upon  completion  of  full 
reprocessing   and   the  attainment  of 
commerical  sterility  or  after  the  deter- 
mination that  no  significant  potential 
for  puWlc  health  hazard  exists,  that 
portion  of  the  product  involved  may 
be    shipped    in    normal    distribution. 
Otherwise,  the  portion  of  the  product 
involved  shall  be  destroyed.  All  proc- 
ess deviations  involving  a  failure  to 
satisfy  the  minimum  requirements  of 
the  scheduled  process,  including  emer- 
gencies arising  from  a  Jam  or  break- 
down of  a  continuous  agitating  retort 
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necessitating  cooling  the  retort  for  re- 
pairs, shall  be  recorded  and  made  the 
subject  of  a  separate  fUe  (or  a  log 
identifying  the  appropriate  daU)  de- 
tailing those  diviatlons  and  the  actions 
taken. 

Subpart  F— Records  and  Roperts 

9113.100    Processing  and  production  rec- 
ords. 

(a)  Processing  and  production  Infor- 
mation shall  be  entered  at  the  time  it 
is  observed  by  the  retort  or  processing 
system  operator,  or  other  designated 
person,  on  forms  that  include  the 
product,  the  code  number,  the  date, 
the  retort  or  processing  system 
number,  the  size  of  container,  the  ap- 
proximate nimiber  of  containers  per 
coding  interval,  the  initial  tempera- 
ture, the  actual  processing  time,  the 
merctuT-in-glass  and  recording  ther- 
mometer readings,  and  other  M)propri- 
ate  processing  data.  Closing  machine 
vacuiun  in  vacuum-packed  products, 
maximum  fill-in  or  drained  weight,  or 
other  critical  factors  specified  in  the 
scheduled  process  shall  also  be  record- 
ed. In  addition,  the  foUowing  records 
shall  be  maintained; 

(1)  StiU  ntorts.  Time  steam  on;  ilme 
temperattire  up  to  processing  tempera- 
ture; time  steam  off:  venting  time  and 
temperature  to  which  vented. 

(2)  Agitating  retorts.  Functioning  of 
condensate  bleeder,  retort  speed:  and, 
when  specified  in  the  scheduled  proc- 
ess, headspace.  consistency,  maxlmimi 
drained  weight,  minimum  net  weight, 
and  percent  solids. 

(3)  Hydrostatic  retorts.  The  tem- 
perature in  the  steam  chamber  be- 
tween the  steam-water  Interface  and 
the  lowest  container  position;  speed  of 
the  container  conveyor  chain:  and, 
when  the  schedtiled  process  specifies 
maintenance  of  particular  tempera- 
tures in  the  hydrostatic  water  legs,  the 
temperatures  near  the  top  and  the 
bottom  of  each  hydrostatic  water  leg. 

(4)  Aseptic  processing  and  packaging 
systems.  Product  temperature  in  the 
holding  tube  outlet  as  indicated  by  the 
temperature-Indicating  device  and  the 
temperature  recorder,  product  tem- 
perature in  the  final  heater  outlet  as 
Indicated  by  the  temperature  recorder- 
controller,  differential  pressure  as  in- 
dicated by  the  differential  pressure  re- 
corder-controller. If  a  product-to-prod- 
uct regenerator  is  used;  product  flow 
rate,  as  determined  by  the  metering 
pump  or  by  filling  and  closing  rates; 
sterilization  media  flow  rate  or  tem- 
perature or  both;  retention  time  of 
containers,  and  closures  when  applica- 
ble, in  the  sterilizing  environment; 
and,  when  a  batch  system  is  used  for 
container  and/or  closure  sterilization, 
sterilization  cycle  times  and  tempera- 
tures. 
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(5)  Flajne  sterilizers.  Container  con- 
veyor speed:  surface  temperature  at 
the  beginning  and  at  the  end  of  the 
holding  period;  nature  of  container. 

(6)  Food  preservation  methods 
wherein  critical  factors  such  as  water 
activitv  are  used  in  conjunction  with 
thermal  processing.  Product  formula- 
tion and  scheduled  processes  used.  In- 
cluding the  thermal  process,  its  associ- 
ated critical  factors,  as  well  as  other 
critical  factors,  and  results  of  a,  deter- 
minations. 

(7)  Other  systems.  Critical  factors 
specified  in  the  formulation  of  the 
product  or  in  the  scheduled  process. 

<b)  Recording  thermometer  charts 
shall    be    identified    by    date,    retort 
number,  and  other  data  as  necessary, 
so  they  can  be  correlated  with  the 
written  record  of  lots  processed.  Each 
entry  on  the  processing  and  produc- 
tion  records   shall  "be   made   by   the 
retort  or  processing  system  operator, 
or   other   designated    person,    at    the 
time  the  specific  retort  or  processing 
system  condition  or  operation  occurs, 
and  this  retort  or  processing  system 
operator  or  other  designated   person 
shall  sign  or  Initial  each  record  form. 
Not  later  that  1  working  day  after  the 
actual  process,  and  before  shipment  or 
release  for  distribution,  a  representa- 
tive of  plant  management  who  is  quali- 
fied by  suitable  training  or  experience 
shall  review  all  processing  and  produc 
tion  records  for  completeness  and  to 
ensure  that  the  product  received  the 
scheduled  process.  The  records,  includ- 
ing     the      recording      thermometer 
chart(s).  shall  be  signed  or  Initialed 
and  dated  by  the  reviewer. 

(c)  Written  records  of  all  container 
closiu^  examinations  shall  specify  the 
product  code,  the  date  and  time  of. 
container  closure  inspections,  the  mea- 
surements obtained,  and  all  corrective 
actions  taken.  Records  shall  be  signed 
or  initialed  by  the  container  closure 
inspector  and  reviewed  by  manage- 
ment with  sufficient  frequency  to 
ensure  that  the  containers  are  her- 
metically sealed. 

(d)  Records  shall  be  maintained  to 
identify  the  initial  distribution  of  the 
finished  product  to  faciliUte,  when 
necessary,  the  segregation  of  specific 
food  lots  that  may  have  become  con- 
taminated or  otherwise  rendered  unfit 
for  their  intended  use. 

(e)  Copies  of  all  records  provided  for 
in  this  part,  except  those  required 
under  8  113.83  establishing  scheduled 
processes,  shall  be  reUined  at  the 
processing  plant  for  a  period  of  not 
less  than  1  year  from  the  date  of  man- 
ufacture, and  at  the  processing  plant 
or  other  reasonably  accessible  location 
for  an  additional  2  years.  If.  during 
the  first  year  of  the  3-year  record-re- 
tention period,  the  procetoing  plant  is 
closed  for  a  prolonged  period  between 
seasonal   packs,   the  records  may  be 
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transferred  to  some  other  reasonably 
accessible  location  at  the  end  of  the 
seasonal  pack. 

Effective  date.  This  regulation  is  ef- 
fective May  15.  1979. 

(Sees.  402<aK3)  and  (4).  701(a),  52  8Ut 
1046.  10S5  (21  U.8.C.  342(aK3)  and  (4). 
371(a)).> 

Dated:  March  7.  1979. 

William  P.  RAj<n>OLPH, 
Acting  Associate  Commissioner 
for  Regulatory  A/fairs. 
(FR  Doc.  797689  Piled  3-15-79;  8:45  am] 
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[Docket  No.  75P-0334] 
FART  114— ACIDIFIED  FOODS 

Currant  Good  Manufacturing  Practic* 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  This  document  prescribes 
the  specific  current  good  manufactur- 
ing practices  (CGMPs)  for  acidified 
foods.  The  primary  public  health 
problem  associated  with  these  foods  is 
the  possibility  of  botulinal  toxin  for- 
mation, and  this  regulation  will  ensure 
safe  manufacturing,  processing,  and 
packing  procedures  for  these  foods. 

DATES:  Effective  May  15.  1979. 
except  that  the  provisions  of  §114.10 
(21  CPR  114.10).  which  concerns  per- 
sonnel training,  shall  become  effective 
on  September  16.  1980. 

ADDRESS:  Hearing  Clerk  (HPA-305). 
Pood  and  Drug  Administration.  Rm.  4- 
65.  5600  Pishers  Lane.  Rock\ille.  MD 
20857. 

POR  PURTHER  INPORMATION 
CONTACT: 

Melvin  R.  Johnston.  Bureau  of 
Poods  (HPP-414).  Pood  and  Drug 
Administration.  Department  of 
Health.  Education,  and  Welfare.  200 
C  St.  SW..  Washington,  DC  20204 
202-245-1514. 

SUPPLEMENTARY  INPORMATION: 
In  the  Pederal  Risister  of  July  23 

1976  (41  FR  30467).  the  Commissioner 
of  Pood  and  Drugs  proposed  to  estab- 
lish CGMP  regulations  for  pickled, 
fermented,  and  acidified  foods  under 
21  CPR  Part  114  (21  CPR  Part  128g 
before  the  recodification  of  March  15, 

1977  (42  PR  14302)). 

A  period  of  60  days  was  provided  for 
the  filing  of  conunents  on  the  propos- 
al, and  in  response  to  a  request  by 
three  trade  associations  and  the  Span- 
ish Ministry  of  Trade,  the  comment 
period  was  extended  to  November  20. 
1976,  by  a  notice  published  In  the  Pn>- 
KRAL  Register  of  September  22.  1976 
(41  PR  41436).  The  July  1976  proposal 


was  published  concurrently  with  a 
proposal  to  establish  a  new  section  (21 
CPR  108.25  (formerly  21  CPR  90.22)) 
for  the  regulation  of  those  foods 
under  section  404  of  the  Pederal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
344)  and  one  to  revise  the  CGMP  regu- 
lations for  low-acid  canned  foods  (21 
CPR  Part  113  (formerly  21  CPR  Part 
128b)).  which  are  already  subject  to 
regulation  under  section  404  of  the  act 
(see  41  PR  30441  and  41  PR  30444. 
July  23.  1976). 

Under  the  current  Part  113  CGMP 
regulations  (amended  elsewhere  In 
this  Issue  of  the  Federal  Register). 
tomatoes,  pears,  pineapples,  and  their 
Juices  that  have  a  finished  equilibrium 
pH  df  less  than  4.7  and  figs  that  have 
a  pH  of  4.9  or  below  are  not  classified 
as  low-acid  foods.  Therefore,  they  are 
not  subject  to  regulation  under  Parts 
108  and  113.  The  July  1976  proposal  to 
establish  Part  114  would  have  revoked 
the  exemption  for  those  foods  and 
made  them  subject  to  the  require- 
ments of  section  404  of  the  act  and  to 
the  provisions  of  Parts  108  and  113  as 
amended  by  the  respective  July  1976 
proposals  cited  above. 

The  National  Canners  Association 
(now  the  National  Food  Processors  As- 
sociation (NFPA))  filed  extensive  com- 
ments on  the  change  proposed  in  the 
regulation  to  remove  the  exemptions 
from  the  definition  of  low-acid  foods. 
After  the  comment  period  ended. 
NFPA  requested  that  the  comment 
period  be  reopened  to  allow  It  to  devel- 
op and  submit  dau  on  the  final  pH  of 
certain  products  or  classes  of  products 
to  determine  whether  they  should  be 
exempted  from  the  regulations.  Ac- 
cordingly, the  comment  period  was  re- 
opened until  October  3,  1977.  by  notice 
published  in  the  F^eral  Register  of 
July  29.  1977  (42  FR  38609). 

Forty-one  letters,  each  containing 
one  or  more  comments,  were  received 
from  industry,  trade  associations,  unl- 
Tersities.  Federal  government  agen- 
cies, members  of  Confess,  and  an  In- 
dividual. The  comments  and  the  Com- 
missioner's responses  are  given  below. 

General 

1.  The  United  SUt«8  Department  of 
Agriculture  Eastern  Regional  Re- 
search Center  in  Philadelphia  com- 
mented that  the  proposed  rules  did 
not  specify  whether  the  discriminating 
pH  is  the  pH  of  a  composite  of  raw 
material,  the  mean  of  replicate  analy- 
ses of  different  raw  material  units,  or 
some  other  value. 

The  Commissioner  disagrees.  In  the 
proposal,  acidified  foods  were  defined 
as  foods  acidified  to  a  pH  value  of  4.6 
or  lower,  and  fermented  foods  were  de- 
fined as  foods  prepared  from  low-acid 
ingredients  and  fermented  to  an  ecvi- 
lUyrlum  pH  of  4.6  or  lower.  Further, 
the  Commissioner  proposed  to  define 


low-acid  foods  as  those  with  a  finished 
eQuilibHum  pH  value  of  greater  than 
4.6  and  a  water  activity  of  greater 
than  0.85.  For  these  reasons  the  Com- 
missioner believes  the  proposed  defini- 
tions   were    clear,    nevertheless,    the 
Commissioner   has   revised  the   final 
regulation    to    resolve    any    potential 
misunderstanding.  Because  the  func- 
tion of  these  regulations  is  to  ensure 
that  foods  are  -properly  acidified  to 
protect  the  pubUc  from  C.  botulinum, 
the  Commissioner  has  revised  the  defi- 
nition of  acidified  foods  to  state  spe- 
cifically that  the  Pood  and  Drug  Ad- 
ministration (FDA)  is  concerned  with 
the  equilibrium  pH  value  of  the  fin- 
ished food,  and  not  the  pH  of  a  com- 
posite of  raw  material  or  the  mean  of 
replicate  analyses  of  different  raw  ma- 
terial units. 

Moreover,    the    Commissioner    be- 
lieves it  useful  to  explain  the  interre- 
lationship of  the  foods  subject  to  regu- 
lation under  section  404  of  the  act  and 
the  CGMP  regulations  for  those  foods. 
C.  botulinum  will  not  normally  grow 
in  a  food  that  has  a  pH  of  approxi- 
mately 4.8  or  below.  pH  Is  a  measure 
of  a  foods  acidity,  and  pH  and  acidity 
vary  Inversely.  Because  other  uncon- 
trollable variables  may  come  into  play. 
PDA  and  the  food-processing  industry 
have  historically  added  a  safety  factor 
of  0.2  pH  unit  and  made  the  basic  dls- 
crinilnating  pH  value  4.6  (see  36  FR 
21688.  November  12.  1971.  and  38  PR 
2398.  January  24.  1973).  In  addition  to 
pH.  other  factors  are  also  conducive  to 
C  botulinum  growth;  high  water  activ- 
ity, anaerobic  environment,  and  ambi- 
ent  temperature.   Certain   foods   are 
acidified  to  a  pH  of  4.6  or  below  (e.g., 
beans,  peppers,  puddings,  and  fish)  to 
prevent    growth    of     C.     botulinum. 
These  foods  are  designated  acidified, 
and  they  are  generally  subject  to  regu- 
lation under  section  404  of  the  act  in 
accordance  with  8108.25  (established 
elsewhere  in  this  Issue  of  the  Fbdsral 
Rbgistkb)  and  the  CGMP  regulations 
promulgated  by  this  notice  (Part  114). 
C.    botulinum  will   grow   in   many 
foods  when  the  pH  Is  higher  than  4.6 
(Le..  low-acid  foods),  and  those  foods 
have  been  classified  as  low-add  foods. 
Such  foods  present  a  health  hazard 
when  they  are  Intended  for  marketing 
as  products  that  are  Intended  for  use 
in  conjunction  with  other  conditions 
that    are    conducive    to    botulinum 
growth  (e.g..  canned  nonrefrlgerated 
food).  Low-acid  foods  packaged  In  her- 
metically   sealed    containers    present 
this  problem.  These  foods  must  be 
thermally  processed  and  are  subject  to 
Part  113  and  8  108.35  (21  CFR  108.35). 
Also.    Ohye    and    Christian,    and 
TroUer  (see  Rcfs.  7.  9.  10.  and  11  in 
the  preamble  to  the  proposal)  have 
shown  that  C  botulinum  will  not  grow 
in  food  with  a  water  acUvlty  of  0.85  or 
below.  In  sum.  the  foods  subject  to 
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Part  114  are  foods  Intended  to  be 
acidified  to  a  pH  of  4.6  or  below  and 
have  a  water  activity  that  Is  greater 

than  0.85.  ,    „  .^  *  , 

Most  fruits  have  a  natural  pH  that  Is 
below  4.6.  Accordingly,  these  foods 
present  no  health  hazard  from  botu- 
lism, and  they  are  not  subject  to  regu- 
lations either  as  acidified  foods  under 
8108.25  and  Part  114  or  as  low-acid 
foods  under  8108.35  and  Part  113. 
These  acid  and  low  water-activity 
foods  are  regulated  under  the  umbrel- 
la  CGMP  regulations  (21  CFR  Part 
110).  To  clarify  their  regulatory 
status,  the  Conunlssloner  has  specified 
their  exempt  status  in  the  definition 
of  low-acid  foods. 

Some  fruits,  however,  have  a  pH 
that  Is  above  4.6.  and  products  made 
from  these  fruits  may  be  IntentlonaUy 
acidified  to  an  equilibrium  pH  of  4.6  or 
bel^.  If  they  have  a  water  activity 
that  is  greater  than  0.85,  these  acidi- 
fied   foods    may    present    a    health 
hazard,  and  they  are  subject  to  regula- 
tion   under    8108.25    and    Part    114. 
Foods  that  are  acidified  to  a  pH  above 
4.6   and   that  have  a  water  activity 
greater  than  0.85  are  considered  low- 
add  foods.  These  foods,  when  ther- 
mally processed  and  packaged  In  her- 
metically sealed  containers,  are  sub- 
ject to  regulation  under  8108.35  and 
Part  113,  The  following  Uble  Illus- 
trates the  relationship  between  pH, 
water  activity,  and  regulatory  status 
of  most  foods. 
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The   equilibrium   pH   of   tomatoes 
varies  from  approximately  4.0  to  4.7, 
depending  on  the  variety,  ripeness, 
etc.,  and  NFPA  fUed  daU  with  PDA 
showing  that  C.  botulinum  wlU  not 
grow  In  tomatoe  products  with  a  pH 
below  4.9.  For  this  reason,  the  Com- 
missioner  has  specifically   exempted 
from  the  definition  of  low-acid  foods 
tomatoes  and  tomato  products  that 
have  a  finished  equilibrium  pH  below 
4.7   (using   the   0.2   pH   unit   safety 
factor).    These    foods    ate    therefore 
exempt  from  regulation  under  8 108.36 
and  Part  113;  they  are  subject  to  regu- 
lation under  the  basic  provisions  of 
the  act  and  the  umbrella  CGMP  regu- 
lations.   But    tomatoes    and    tomato 
producta  with  a  finished  equilibrium 
pH  that  is  4.7  or  above  are  low-add 
foods  subject  to  the  requirements  of 
8 108.35  and  Part  113  when  those  foods 
are  intended  for  use  in  hermetically 
sealed  containers. 
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2:  The  proposal  stated  that  the  final 
regulations  would  become  effective  60 
days  after  the  date  of  publication,  and 
one  comment  sUted  that  60  days  Is  In- 
adequate time  to  Implement  aU  the  re- 
quirements proposed.  The  comment 
argued  that  If  aU  the  proposed  provi- 
sions were  to  be  required  within  60 
days,  modifications  within  processing' 
plants  would  be  necessary,  and  it  al- 
leged that  some  processes  might  even 
have  to  be  reesUBMshed.  AU  processes 
and  modifications  require  time  to  de- 
velop. The  comment  therefore  recom- 
mended that  the  Commissioner  delay 
the  effective  date  of  the  final  order 
untU  6  months  after  publication.  Fur- 
ther, the  comment  contended  that  at 
least  18  months  should  be  allowed  to 
properly  train  a  sufficient  number  of 
personnel. 

The  Commissioner  agrees  that  por- 
tions of  the  regulation  will  require 
more  than  60  days  for  implementation 
and  has  made  adjustments  for  that 
fact.  The  Commissioner  will  require 
registration  under  8  108.25  within  120 
days  after  the  date  of  publication  of 
the  document  (referred  to  above)  es- 
tablishing that  section  and  require  the 
filing  of  processes  within  60  days  after 
registration.  The  Commissioner  Is  also 
aUowlng  an  effective  date  18  months 
after  the  date  of  Its  publication  In  the 
Federal  Register  for  the  provision  of 
8  114.10  that  concerns  personnel  train- 
ing. However,  the  Commissioner  em- 
phasizes that  these  regulations  pre- 
scribe practices  that  are  the  minimum 
state  of  the  art,  and  most  processors 
should  already  be  in  compliance  with 
the  basic  provisions. 

The  same  comment  questioned  the 
indusion  of  fermented  foods  In  the 
regulation  on  the  ground  that  the  pro- 
posal document  dted  no  examples  in 
which  fermenUtion  procedure  was 
proved  to  cause  a  food  to  be  a  health 
hazard.  The  comment  went  on  to  say 
that  If  the  Commissioner  desires  to 
regulate  the  sanitation  of  plants  fer- 
menting cucumbers,  the  regulating 
should  be  done  by  Implementing  the 
appropriate  sections  of  Part  110. 

The  Commissioner  a^ees.  As  the 
Commissioner  explains  in  the  discus- 
sion of  the  decision  to  exclude  fer- 
mented foods  from  8108.25  (see  the 
preamble  to  the  final  rule  establishing 
8  108.25,  referred  to  above),  there  Is  In- 
suffldent  evidence  that  commerclaUy 
fermented  foods  require  regulation 
under  secUon  404  of  the  act.  For  this 
reason,  the  Commissioner  has  conclud- 
ed that  fermented  foods  also  should 
not  be  subject  to  Part  114.  Processing 
of  fermented  foods  Is  covered  by  the 
umbrella  CGMP  regulations  In  Part 
110. 


DcriNlZIONS 

3  "Add  foods"  (8 114.3(a)):  One  com- 
ment suggested  that  a  new  deflniUon 
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for  acid  foods  be  added  to  distinguish 
between  acidified  foods,  which  are  cov- 
ered by  this  regulation,  and  acid  foods, 
which  are  not  covered. 

The  Commissioner  agrees  that  such 
a   definition    Is   meantngfiil   and    has 
added  It  to  the  final  regulation. 
4.  "Acidified  foods"  (J  114.3(b)): 
a.  In  addition  to  the  conunent  on 
equilibrium    pH    discussed    above,    a 
number  of  comments   were   received 
concerning  the  definition  for  acidified 
foods.  Many  of  these  comments  asked 
for  excliislons  from  the  definition  for 
specific  classes  of  foods.  Exemptions 
were   requested   for  such   things   as 
Jama,     jellies,     products     containing 
pectin,     products     containing     small 
amounts  of  low-acid  Ingredients  that 
have  no  significant  effect  on  the  pH  of 
a  finished  product,  products  that  have 
a  pH  below  4.0.  and  products  that  are 
refrigerated.  One  comment  asked  for  a 
more    specific    identification    of    the 
foods  to  which  the  regulations  are  in- 
tended to  apply. 

The  Conunlssloner  agrees  that  some 
revision  of  the  definition  In  general  Is 
necessary  to  clarify  the  scope  of  the 
regulations  and  has  revised  the  defini- 
tion, which  specifies  several  examples 
of  acidified  foods,  to  cover  foods  that 
are  acidified  to  have  a  finished  equilib- 
rium pH  of  4.8  or  lower  and  that  have 
a  water  activity  greater  than  0.85.  The 
Commissioner  has  now  specifically  ex- 
cluded, however,  several  foods  from 
this  general  definition  because  experi- 
ence and  review  of  the  evidence  show 
that  bacteria  of  public  health  signifi- 
cance cannot  and  do  not  grow  In  these 
foods.  The  definition  of  acidified  foods 
now   excludes   (1)   Jams.   Jellies,    pre- 
serves, and  other  acid  foods  that  have 
a  water  activity  of  0.85  or  less:  (2)  acid 
foods  that  contain  small  amounts  of 
low-acid   foods  and   have  a  resultant 
equilibrium  pH  that  does  not  signifi- 
cantly differ  from  that  of  the  pre- 
dominant  acid   food   (and    is   4.8   or 
below):  and  (3)  foods  that  are  stored, 
distributed,  and  retailed  under  refrig- 
eration. 

The  Conunlssloner  refuses  to 
exempt  foods  having  an  equilibrium 
pH  of  4.0  or  below  from  the  definition 
of  acidified  foods  because  the  poten- 
tial for  improper  acldL'lcatlon  in  the 
preparation  of  these  products  could 
result  in  the  preparation  of  a  food 
that  poses  a  significant  health  hazard. 

b.  Another  comment  suggested  that 
the  Commissioner  add  a  definition  for 
the  term  •low-acid  food  Ingredients." 
which  was  used  in  the  proposed  defini- 
tion of  acidified  foods. 

Food  ingredients  are  also  foods; 
therefore,  the  Commissioner  has  de- 
leted the  word  "Ingredients." 

c.  One  comment  asked  for  clarifica- 
tion of  the  wording  for  the  exclusion 
of  salad  dressings  from  the  definition 
of  acidified  foods.  It  requested  that 
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the  definition  be  revised  to  state  that 
"cartMnated  beverages  and  standard- 
ized and  nonstandardlzed  dressings  for 
I  salads  and  condiment  sauces"  are  ex- 
cluded from  the  coverage  of  Part  114. 
The  Commissioner  agrees  with  the 
comment.  "Salad  dressing"  is  a  specific 
standardized  food.  Nevertheless,  many 
assume  the  term  includes  those  foods 
standardized  In  21  CPR  Part  189  as 
"food  dressings"  as  well  as  nonstar- 
dardlzed  foods  Intended  for  the  same 
use.  The  Commissioner,  therefore,  has 
reworded  this  provision  of  the  xlefinl- 
tlon  to  make  clear  that  food  dressings 
and   condiment   sauces   are   excluded 
from  the  definition  if  the  resultant 
equilibrium  pH  does  not  significantly 
differ  from  that  of  the  predominant 
acid  or  acid  food. 

d.  One  comment  asked  the  Commis- 
sioner to  de\^  the  phrase  "to  prevent 
growth  of  microorganisms  of  public 
health  significance"  from  the  defini- 
tion on  the  ground  that  the  reason  for 
adding  acid  to  the  food  is  Irrelevant  if 
the  final  food  product  achieves  an 
equilibrium  pH  of  4.6  or  below  and  is 
therefore  safe.  But  another  comment 
on  the  scope  of  the  proposed  defini- 
tion requested  that  the  Commissioner 
confirm  that  the  definition  of  acidified 
foods*  does  not  extend  to  foods  to 
which  acid  is  added  for  technological 
purposes  unrelated  to  preventing  the 
growth  of  microorganisms. 

The  Commissioner  believes  that  the 
crucial  point  Is  the  Intended  equilibri- 
um pH  of  the  food.  As  long  as  the 
final  food  product  is  acidified  to 
achieve  an  equilibrium  pH  of  4.8  or 
below,  it  makes  no  difference  why  acid 
is  added  to  a  food,  because  spore 
growth  and  toxin  formation  are  Impos- 
sible at  or  below  that  pH.  For  that 
reason,  the  Commissioner  has  deleted 
from  the  definition  the  phrase  on  the 
prevention  of  microorganism  growth. 
The  Commissioner  recognizes  that,  in 
specific  instances,  foods  to  which  acid 
Is  added  can  be  exempt  from  the  defi- 
nition, and  will  address  those  in- 
stances on  a  case-by-case  basis  when 
petitions  for  exemption  are  filed. 

e.  Another  comment  requested  that 
the  Commissioner  exempt  foods  with 
a  pH  higher  than  4.8  from  the  defini- 
tion of  acidified  foods  when  daU  show 
that  the  outgromlh  of  spores  is  pre- 
vented by  acidity  even  at  the  higher 
pH  values.  The  comment  requested 
that  the  phrase  "the  food  shall  be 
acidified  to  pH  4.6  or  lower  except 
where  a  higher  pH  has  been  shown  to 
Inhibit  the  growth  of  C.  botulinum 
spores"  be  included  in  the  definition 
of  acidified  food. 

The  Commissioner  has  decided 
against  including  this  broad  language 
In  the  definition  because,  to  date,  data 
have  been  presented  that  support  an 
exemption  only  for  tomatoes  and 
tomato  products  having  an  equilibri- 


um pH  below  4.7.  Further,  no  evidence 
has  been  submitted  suggesting  that 
the  cutoff  point  of  4.6  Is  inappropriate 
or  unreasonable.  For  this  reason,  ther- 
mally processed  foods  that  are  pack- 
aged in  hermetically  sealed  containers 
and  that  have  an  equilibrium  pH 
greater  than  4.8  are  properly  Included 
under  Part  118.  If  daU  are  developed 
showing  that  spores  of  C.  bohdinum 
are  prevented  from  growing  in  particu- 
lar foods  at  higher  pH  values,  the  daU 
should  be  used  in  support  of  the  devel- 
opment of  scheduled  processes  as  spec- 
ified in  21  CFR  118.83.  When  adequate 
data  are  collected,  the  Commissioner 
will  determine  whether  to  exempt  the 
specific  foods  from  the  regulations. 

5.  "Fermented  foods"  (proposed  as 
S  138g.l(b)):  All  comments  received  on 
this  provision  asked  for  exemptions 
from  the  definition  for  products  such 
as  vinegar,  black  olives,  soy  sauce,  fer- 
mented tea.  coffee,  cacao,  and  vanilla 
because  the  C.  botulinum  growth  Is  In- 
hibited by  other  mechanisms  In  these 
fermented  foods. 

The  Commissioner  has  concluded 
that  fermented  foods  will  continue  to 
be  regulated  under  Part  110  and  has 
deleted  the  definition  from  the  final 
regulation.  Therefore,  these  comments 
are  moot. 

6.  "Lot-  (1114.8(0):  One  comment 
found  the  definition  misleading. 
Under  the  proposed  definition,  the  • 
term  "lot"  means  a  product  produced 
during  a  period  indicated  by  a  specific 
code,  and  the  requirements  for  coding 
are  clearty  spelled  out  in  5114.80(b). 
The  comment  was  concerned  with 
those  Instances  In  which  acidified 
foods  are  manufactured  in  a  multiple 
vat  arrangment  owing  to  potential  pH 
problems. 

The  Commissioner  agrees  that  It  Is 
Inadvisable  to  use  a  common  code  for  a 
multiple  vat  operation.  If  problems 
arise  with  the  processing  in  one  vat, 
the  entire  lot  is  suspect  and  must  be 
set  aside  for  evaluation.  For  this 
reason,  processors  are  advised  to  avoid 
a  single  code  for  multiple  vats.  Howev- 
er, it  is  not  always  possible  to  code 
every  vat  in  a  multiple  vat  arrange- 
ment, and  coding  every  vat  in  a  multi- 
ple vat  arrangement,  although  desir- 
able, is  not  required  because,  should 
any  problems  arise,  the  entire  lot 
could  be  retained.  Therefore,  the  Com- 
missioner has  made  no  change  in  the 
definition  of    lot." 

7.  "Low-acid  foods"  (J  114.8(d)):  As 
proposed,  the  definition  for  low-acid 
foods  would  not  have  recognized  spe- 
cific exempUons.  In  Its  initial  com- 
ments on  this  notice  and  the  proposal 
to  revise  Part  118.  NFPA  requested 
that  the  current  exemption  from  the 
definition  of  "low-acid  foods"  for  cer- 
tain tomato,  pineapple,  pear,  and  fig 
products  be  maintained  in  the  pro- 
posed definition  until  additional  data 


were  available  to  bolster  the  claims  for 
exemption.  The  NFPA  later  submitted 
data  to  prove  that  an  equilibrium  pH 
of  less  than  4.9  will  prevent  the  out- 
growth of  C.  botulinum  in  tomato 
products.  DaU  on  figs  were  also  sub- 
mitted, but  no  data  were  submitted  on 
pears  or  pineapples. 

After  reviewing  the  data,  the  Com- 
missioner agrees  that  an  equUibrium 
pH  of  less  than  4.9  will  prevent  the 
outgrowth  of  C.  botulinum  in  tomato 
products  and  has  changed  the  defini- 
tion of  low-acid  foods  to  exempt  toma- 
toes and  tomato  products  having  a  fin- 
ished equilibrium  pH  of  less  than  4.7 
from  the  definition  of  low-acid  foods. 
However,   the   Commissioner   believes 
the  data  submitted  on  figs  are  Incon- 
clusive and  has  not  made  any  allow- 
ance for  their  exemption  from  this 
regulation.  If  figs  are  not  acidified,  or 
are  acidified  but  only  to  a  pH  above 
4.6.  they  are  low-acid   foods,  and  If 
they    are    thermally    processed    and 
packaged  In  hermetically  sealed  con- 
tainers, they  are  subject  to  Part  113.  If 
figs  are  acidified  to  a  pH  of  4.6  or 
below,  they  are  subject  to  Part  114. 
Because  no  data  were  submitted  in 
support  of  excluding  pears  and  pineap- 
ples, no  change  was  made  In  the  defi- 
nition in  this  regard.  The  Commission 
advises   that   foods  containing   pears 
and  pineapples  will  be  subject  to  Part 
110  and.  depending  on  the  pH  and 
water    activity,    may    be    subject    to 
S  108.25  or  108.35  and  Part  113  or  114. 
8.     "Pickled     foods"     (proposed    as 
§  128g.l(e)):   One  comment  suggested 
that  the  reference  to  pickled  food  in 
the  tiUe  of  the  regulation  and  in  aU 
other  parts  oe  deleted  t)ecause  of  its 
redundancy.    Pickles    are    defined    in 
terms  of  acidified  foods  and  fermented 

foods.  ,      , 

Consistent  with  the  determination 
that  only  acidified  foods  should  be 
subject  to  S  108.25  and  Part  114.  the 
Commissioner  has  eliminated  the  defi- 
nition of  the  term  pickled"  from  both 
documents  because  the  term  does  con- 
note both  acidified  and  fermented 
foods.  However,  pickled  foods  that  are 
acidified  are  included  in  these  regula- 
tions. 

9.  "Scheduled  process"  (5114.3(e)): 
Two  commf nu  stated  that  this  defini- 
tion Is  not  applicable  to  all  products 
covered  by  the  regtilation.  Two  other 
comments  desired  to  have  the  sched- 
uled process  reflect  only  those  condi- 
tions that  are  required  to  control  pH. 
The  Commissioner  agrees  that  the 
scheduled  process  may  be  different  for 
different  producte.  but  concludes  that 
factors  other  than  pH  must  be  con- 
troUed  in  order  to  protect  the  public 
health.  Accordingly,  the  Commission- 
er has  revised  the  definition  of  sched- 
uled process  to  emphasize  the  control 
of  pH  and  other  critical  factors,  al- 
though the  definition  does  not  enu- 
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merate  the  other  specific  critical  fac- 
tors. 


■♦  Fersohnel 

10.  Personnel  (5  114.10): 
a.  Two  comments  requested  that  stu- 
dents who  have  attended  schools  de- 
signed to  comply  with  the  require- 
ments of  Part  113  for  the  training  of 
supervisors  be  exempt  from  attending 
schools  prescribed  under  this  regiila- 
tion.  Many  of  the  subjects  covered 
under  this  regulation  have  already 
been  covered  in  the  courses  presented 
on  Part  113. 

The  Commissioner  agrees  and  has 
reworded  this  section  to  allow  persons 
who  were  certified  before  the  publica- 
tion of  tWs  final  regulation  to  be 
exempt  from  the  requirement  for  fur- 
ther schooling.  However,  the  Commis- 
sioner reconunends  that  all  persons  in- 
volved in  processing  acidified  foods 
attend  a  course  with  more  deUlls  on 
those  foods  to  ensure  that  supervisors 
are  fully  knowledgeable  in  this  area. 

b.  Another  comment  felt  that  the 
cost  of  training  Is  unnecessary  because 
the  management  of  a  firm  is  motivat- 
ed to  hire  qualified  personnel  in  order 
to  protect  the  firm's  products. 

The  Commissioner  disagrees.  Most 
manufacturers  are  already  subject  to 
these  requirements  under  Part  113. 
but  the  Commissioners  experiences  in 
the  compliance  program  area  show  nu- 
merous instances  of  improperly  acidi- 
fied foods  and  thus  suggest  that  super- 
visory personnel  have  not  been  proper- 
ly trained.  The  Commissioner  empha- 
sizes that  such  training  is  essential  to 
make  employees  cognizant  of  the  fac- 
tors involved  in  producing  safe  acidi- 
fied foods. 

c.  A  fourth  comment  suggested  that, 
for  practical  purposes,  supervisors 
need  an  extension  of  time  for  attend- 
ance at  these  schools  because  schools 
meeting  this  requirement  do  not  now 
exist  and  will  require  some  time  to  de- 
velop. ^   . 

The  Commissioner  agrees  and  has 
allowed  a  period  of  18  months  after 
the  date  of  publication  of  this  regula- 
tion In  the  Federal  Register  for  the 
training  of  supervisors. 

Processes  ahd  Cortrols 


11.  Section  114.80(aKl): 

(a)  One  of  the  critical  factors  in  the 
scheduled  process  for  acidified  foods  is 
heat  processing.  Because  heat  proces^ 
ing  is  no  longer  specifically  mentioned 
in  the  definition  of  "scheduled  proc- 
ess" (5  114.3(e)),  the  Commissioner  has 
rewritten  a  portion  of  this  paragraph 
to  clarify  that  the  quaUty  control  pro- 
cedures for  the  thermal  processing 
must  be  sufficient  to  ensure  that  the 
finished  food  does  not  present  a 
health  hazard. 

(b)  Several  comments  objected  to 
the    proposed    requirement    that   all 
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products  that  purport  to  be.  or  are 
represented  as,  "pickles,"  "pickled,"  or 
"acidified,"  have  an  equilibrium  pH  of 
4.6  or  lower  unless  they  are  thermally 
processed  as  low-acid  foods.  They 
point  out  that  many  perishable  foods 
rely  on  refrigeration  as  the  primary 
mode  of  preservation  during  their 
normal  shelf-life  and  that  it  Is  not 
equiUble  to  exclude  "half  sour"  pick- 
les from  introduction  into  interstate 
commerce. 

The  Conunlssloner  agrees  that  these 
products  are  safe  when  properly  re- 
frigerated and  has  reconsidered  the 
proposed  requirement  to  exclude  pick- 
led products  from  interstate  commerce 
If  they  have  a  pH  greater  than  4.6  and 
are  not  thermaUy  processed  as  low- 
acid  foods.  Although  the  Commission- 
er notes  that  some  consider  that  pick- 
les having  a  pH  above  4.6  may  consti- 
tute a  potential  public  health  problem, 
the  agency  has  no  eviden<5e  to  support 
that  contention.   The  Commissioner, 
therefore,  has  deleted  from  the  regu- 
lation the  requirement,  that  products 
that  purport  to  be.  or  are  represented 
as.  "pickles,"  "pickled,"  or  "acidified." 
must  have  an  equilibrium  pH  of  4.6  or- 
lower  unless  they  are  thermally  proc- 
essed as  low-acid  foods.  On  the  other 
hand,  the  Commissioner  advises,  foods 
that  have  a  pH  above  4.6  are  covered 
under  21  CPR  Part  110.  They  are  also 
covered  under  21  CPR  Part  113  if  they 
are  thermally  processed  and  packaged 
in  hermetically  sealed  containers.  The 
Commissioner  has  revised  the  regula- 
tion to  exclude  foods  that  are  stored, 
distributed,  and  retailed  under  refrig 
eration. 

12.  Section  114.80(aK2):  One  com 
ment  suggested  that  maximum  time 
intenals  for  the  frequency  of  pH  test- 
ing be  spelled  out  and  that  a  recording 
pH  meter  be  required  on  those  proc- 
esses of  a  continuous  nature. 

The  Commissioner  advises  that  suf- 
ficient control  of  pH  is  required  to 
ensure  that  the  finished  equilibrium 
pH  of  a  given  food  Is  not  higher  than 
4.6.  The  manner  in  which  the  controls 
are  accomplished  is  left  up  to  the  man- 
ufacturer. Also,  the  manufacturer  may 
use  any  of  the  accepUble  methods  for 
measuring  the  pH  in  continuous  oper- 
ations, and  the  use  of  a  recording  pH 
meter,  although  desirable,  is  not  man- 
datory. The  Commissioner  has  not 
made  the  suggested  changes  In  the 
regulation,  but  rather  has  clarified  the 
requirement. 

13.  DUution  of  brine  (proposed  as 
5  I28g.7(c)(4)):  One  conunent  suggest- 
ed that  this  paragraph,  concerning  the 
dilution  of  brine  in  tanks,  t>e  deleted 
because  it  is  unnecessary  to  the  pro- 
tection of  the  public  health.  A  signifi- 
cant dilution  of  brine  in  tanks  may 
result  In  either  Improper  fermenUtion 
or  Improper  curing  owing  to  a  reduced 
amount  of  salt. 


FBSAL  ttOam,  VOL  44,  NO.  S»-«OAY,  MAtOt  1«,  1979 


FOfRAL  lEOISm.  VOL  44,  MO.  $»-«IOAy, 


MAKCH  U,  1979 


UMI 


16234 

Because  fermented  foods  are  no 
longer  covered  by  this  part!  the  Com- 
missioner has  deleted  this  paragraph. 

14.  Section  114.80(a)(5):  One  com- 
ment recommended  deleting  the  re- 
quirement that  the  final  packaging  op- 
eration be  In  an  enclosed  building. 

The  Commissioner  has  deleted  this 
requirement  from  this  regulation  be- 
cause requirements  for  general  sanita- 
tion, plants,  and  grounds  are  included 
In  the  "umbrella"  CGMP  regulations. 
Part  110.  Part  110  does  not  require 
that  the  final  packaging  operation  be 
In  an  enclosed  building. 

15.  Fermentation  and  salt  curing 
(proposed  as  J  128g.7(b)):  This  provi- 
sion Is  applicable  only  to  fermented 
foods  and  has  accordingly  been  de- 
leted. 

16.  Coding  (9 114.80(b)):  One  com- 
ment suggested  that  It  Is  unnecessary 
to  Include  product  identification  in  a 
code  on  a  container  in  which  the  food 
product  Is  visible,  and  the  comment 
asked  that  the  regulation  he  changed 
to  exempt  such  products. 

The  Commissioner  rejects  the  com- 
ment. Coding  permits  rapid  and  posi- 
tive identification  of  a  suspected  food 
if  a  recall  is  needed.  Most  causes  of  re- 
calls simply  cannot  be  detected  by 
vwual  Inspection  of  the  food  In  the 
container,  and  C.  botulinum  definitely 
cannot  be  observed. 

E:STABLISHIlfa  SCHXDULED  PrOCESSSES 

17.  Establishing  scheduled  processes 
(5 114.83):  To  emphasize  the  impor- 
tance of  this  provision,  the  Conunls- 
sioner  has  created  this  new  section 
from  proposed  9  114.80(bMl)  (formerly 
§  128g.7(bKl)). 

DiviATioif  8  Prom  Scheduleb 
Processes 

18.  Deviations  from  scheduled  proc- 
esses (§  114.89): 

a.  One  comment  asked  for  clarifica- 
tion of  the  term  "fully  rework."  and  it 
asked  that  a  time  limit  be  set  to 
ensure  speedy  follo«-up  on  deviant 
lots.  Another  comment  stated  that  it 
would  be  unsafe  to  allow  reworking  if 
the  product  has  been  at  a  pH  above  4.6 
for  more  than  12  hours. 

In  response  to  these  comments,  the 
Commissioner  has  made  changes  to 
clarify  the  regulation  and  has  elimi- 
nated the  term  "fully  rework."  The 
Commissioner  has  added  the  require- 
ment that  reprocessing  be  done  by  a 
process  established  by  a  competent 
processing  authority.  Adding  this  pro- 
vision will  eliminate  the  necessity  of 
establishing  a  time  limit  on  reprocess- 
ing tjecause  the  processing  authority 
will  take  all  safety  aspects  into  consid- 
eration In  determining  whether  a  new 
process  can  be  established. 

b.  Another  comment  asked  that  the 
words  "or  otherwise"  be  deleted  from 
the  requirement  for  the  "ph  •    •    •  as 
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determined  by  a  qualified  analyst  or 
otherwise."  The  comment  stated  that 
only  a  qualified  analyat  should  be  per- 
mitted to  examine  the  records  to  de- 
termine whether  the  equillbrKim  pH  is 
above  4.6. 

Apparently  the  wording  has  caused 
some  misinterpretation  of  the  regula- 
-  tion.  The  Commissioner  did  not  intend 
that  only  a  qualified  analyst  be  per- 
mitted to  examine  the  records  to  de- 
termine whether  the  equilibrium  pH  Is 
above    4.6.    Rather,    the    regulation. 
Indeed  the  entire  Part  114,  is  designed 
to  provide  maximum  public  protection 
against  twtullsm.  The  regulations  re- 
quire personnel  training  and  are  aimed 
at  requiring  everyone  in  the  produc- 
tion process  to  be  able  to  participate 
in,  or  to  Initiate,  the  public  protection 
elentenU  of  the  regulations.  For  these 
reasons,  the  regulations  are  designed 
so    that    a   person    who    is    properly 
trained,  but  who  Is  not  a  qualified  ana- 
lyst, is  capable  of  examining  the  rec- 
ords. Because  controls  to  be  used  In 
processing  the  foods  are  outlined  In 
9  114.80<aK2)  and  records  are  listed  In 
9114.100.   the  Commissioner   has  re- 
moved from  9114.89  reference  to  the 
means  by  which  pH  Is  determined  or 
disclosed.  Nevertheless,  when  a  devi- 
ation   from    the    scheduled    process 
occurs,  the  Commissioner  intends  to 
require  measurement  of  the  focxl's  pH 
by   one   of   the   options   outlined    in 
99114.80(aK2)  and  114.90.  and  proper 
recording  of  the  pH. 
19.  Methodology  (9  114.90): 
a.    Two   comments   questioned    the 
value  of  including  a  methodology  sec- 
tion in  the  regulation.  One  comment 
stated  that  a  methodology  section  Is 
uimecessary  and  costly  because  It  will 
require  addltlotud  labor  to  check  and 
recheck  Instruments.   A  second  com- 
ment claimed  that  better  pH  method- 
ology can  be  obtained  by  reference  to 
appropriate     texts,     reference     books 
and,  most  Importantly,  the  instruction 
manual  provided  by  each  manufactur- 
er for  the  care  and  operation  of  Its 
particular  pH  measuring  devices. 

Testing  food  to  determine  its  pH  or 
acidity  Is  necessary  to  ensure  that 
proper  controls  and  manufacturing 
practices  have  been  used  in  processing 
the  food.  The  Commissioner  reaffirms 
the  position  that  describing  appropri- 
ate methods  for  measuring  pH  or  acid- 
ity of  foods  benefits  many  processors, 
because  experience  shows  many  pro- 
cessors lack  this  knowledge.  A  review 
of  available  manufacturer's  instruc- 
tions, owner's  manuals,  and  reference 
l>ooks  (including  Official  Methods  of 
Anidysis  of  the  Association  of  Official 
Analytical  Chemists)  disclosed  that 
those  publications  do  not  list  detailed 
instructions  for  testing  the  variety  of 
food  systems  that  are  covered  by  this 
regulation.  Therefore,  the  Commis- 
sioner concludes  that  this  methodolo- 


gy section,  with  some  editorial 
changes,  is  necessary  and  is  retaining 
it  as  a  part  of  the  final  regulation.  The 
Comml.«sloner  further  ad\ises  that  the 
regulation  does  not  preclude  the  use 
of  instrument  manufacturer's  instruc- 
tions, owner's  manuals,  or  published 
scientific  literature.  Methods  that  may 
be  used  to  determine  pH  or  acidity  for 
acidified  foods  Include,  but  are  not 
limited  to,  those  specified  in  the  regu- 
lation. 

b.  A  comment  objected  to  the  man- 
datory requirement  that  the  methods 
given  in  this  section  be  used  if  the  pH 
is  higher  than  4.0. 

The  Commissioner  agrees  that 
methods  other  than  those  given  in 
this  regulation  may  be  used  to  deter- 
mine the  pH  of  the  food  and  has  elimi- 
nated the  mandatory  requirement 
that  this  prescribed  potentiometric 
method  be  used.  Nevertheless,  the 
Commissioner  still  requires  that  some 
potentiometric  method  be  used  to 
measure  the  pH  of  foods  that  have  a 
finished  equilibrium  pH  above  4.0.  be- 
cause the  other  available  methods  are 
not  sufficiently  sensitive. 

c.  A  number  of  other  comments  sug- 
gested minor  changes  in  the  method- 
ology presented  in  the  propoaaL 

Because  most  of  these  changes  will 
help  clarify  the  methodology,  the 
Commissioner  has  made  the  appropri- 
ate changes. 

Records 

20.  Section  114.100(a):  Several  com- 
ments suggested  that  this  section  con- 
cerning records  of  the  examination  of 
raw  materials,  packaging  materials, 
and  finished  products  be  eliminated' or 
revised  because  the  records  are  unre- 
lated to  the  critical  factors  in  an  ade- 
quate process  and  are  unrelated  to 
safety. 

The  Commissioner  believes  that 
maintaining  records  covering  sanita- 
tion and  quality  control  testing  is  nec- 
essary. For  this  reason,  the  Commis- 
sioner declines  to  revise  the  regula- 
tion. 

21.  Section  114.100(b):  Two  com- 
ments asked  that  this  paragraph  be 
reworded  to  require  maintenance  of 
only  those  records  relating  to  food 
safety.  One  comment  recommended 
that  records  "showing  adherence  to 
scheduled  processes"  be  substituted 
for  "covering  processes  intended  to 
pasteurize  or  otherwise  heat  treat 
pnxJucts." 

The  Commissioner  basically  agrees 
with  the  conunents  and  has  changed 
this  paragraph  In  the  regulation  ac- 
cordingly. 

22.  Section  114.100(c):  Two  com- 
ments stated  that  there  did  not  appear 
to  be  adequate  Justification  to  require 
an  entirely  separate,  and  duplicate, 
filing  system  of  records. 


Based  on  experience  regulating  the 
low-acid  canned  food  industry,  the 
Commissioner  concludes  that  a  sepa- 
rate file  of  process  deviations  must  be 
kept  to  enable  the  processor,  as  well  as 
an  FDA  Investigator,  to  ascertain  read- 
Uy  which  products  may  have  been  un- 
derprocessed.  However,  a  completely 
duplicate  file  of  all  records  is  imneces- 
sary.  A  log  identifying  the  appropriate 
daU  will  suffice,  and  the  Commission- 
er has  changed  the  regulation  accord- 
ingly. 

23.  SecUon  114.100(d):  Three  com- 
ments objected  to  the  requirement 
that  records  be  maintained  to  identify 
the  initial  distribution  of  finished 
products  on  the  ground  that  this  re- 
quirement is  a  recall  tool  and  is  there- 
fore covered  under  9  108.25(e). 

The  Commissioner  believes  the  com- 
ment has  misunderstood  the  interac- 
tion between  Parts  108  and  114.  Sec- 
tion 108.25(e)  established  the  general 
basic  requirement  that  the  manufac- 
turers of  acidified  foods  develop  a  pro- 
gram and  maintain  records  on  product 
distribution  for  recaUlng  products  that 
may  be  injurious  to  health  l>ased  on 
considerations  of  section  404  of  the 
act.  But  9108.25(e)  does  not  specify 
the  need  to  nudntain  records  to  identi- 
fy the  initial  distribution  of  finished 
products,  which  may  arise  for  numer- 
ous other  reasons.  Section  114.10(Kd) 
and  analogous  provisions  (99113.100(d) 
(proposed       as       9 128b.8(d))       and 
118.100(c)))  will  expedite  and  have  ex- 
pedited the  recaU  of  dangerous  or  po- 
tentially dangerous  products  from  the 
market  Their  benefits  to  the  consum- 
er are  apparent  (see  the  (Commission- 
er's comments  in  the  preamble  to  the 
final  rule  esUblishing  recall  poUcy  (43 
FR  26202.  June  16.  1978)).  Therefore, 
the  Commissioner  rejects  th«  sugges- 
tions in  the  comments  and  has  made 
no  change  in  the  regulation. 

24.  Section  114.100(e):  One  conunent 
recommended  that  the  records  should 
be  kept  for  a  period  of  3  years  instead 
of  "an  additional  2  years." 

The  Conunissloner  agrees  and  has 
made  the  appropriate  change  In  the 
regulation. 

All  other  comments  have  been  care- 
fully considered  by  the  Commissioner 
and,  when  deemed  appropriate,  have 
been  Incorporated  into  the  regulation. 
In  addition  to  amending  the  proposal 
to  reflect  the  conMnenls  received,  the 
Commissioner  has  made  other  modifi- 
cations f oimd  to  be  necessary  for  im- 
plementing the  proposed  regulation. 
Accordingly,  having  evaluated  the 
comments  received  and  other  relevant 
material,  the  Commissioner  concludes 
that  the  regulation  should  be  promul- 
gated as  set  forth  below. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  (sees.  402(a) 
(3)  and  (4),  701(a),  52  SUt.  1046,  1056 
(21  UAC.  342(a)  (3)  and  (4),  371(a))) 
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and  under  authority  delegated  to  the 
Commissioner  (21  CTR  6.1),  Chapter  I 
of  Title  21  of  the  Code  of  Federal  Reg- 
ulations is  amended  by  adding  a  new 
Part  114  to  read  as  follows: 


PART  114~AaOinED  FOODS 

SiibywH  A    Ommwmi  9nMUm 

Sec. 

114.3    Definitions. 

114.5    Current   good   manufacturing  prac- 

tlern. 
114.10   PeraonneL 

Swbp«rt»  t-0— [K—Tvd] 

S«bpwt  E— ^roducHoM  wid  rracM*  CMrtrob 

114.80    Processes  and  controls. 

114.83    Establishing  scheduled  processes. 

114.89  Deviations   from   scheduled   proce- 
dures. 

114.90  Methodology. 

Subpart  F—«Mwd«  and  lapofH 

114.100    Records. 

AirrHORiTY:  Sees.  402(a)  (3)  and  (4). 
701(a).  52  Stat  1046.  1065  (21  UJ3.C.  342(a) 
(3)  and  (4).  371(a)). 

Subpori  A— 6«fMral  Previsions 

9 114J    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply. 

(a)  "Acid  foods"  means  foods  that 
have  a  natural  pH  of  4.6  or  below. 

(b)  "Acidified  foods"  means  low-add 
foods  to  which  acid(s)  or  acid  food(s) 
are  added;  these  foods  Include,  but  are 
not  limited  to.  beans,  cucumbers,  cab- 
bage,   artichokes,    cauliflower,    pud- 
dings,   peppers,    tropical    fruits,    and 
fish,  singly  or  in  any  combination. 
They  have  a  water  activity  (a.)  greater 
than  0.85  and  have  a  finished  equilib- 
rium pH  of  4.6  or  below.  These  foods 
may  be  called,  or  may  purport  to  be. 
"pickles"  or  "pickled "  Car- 
bonated beverages.  Jams,  Jellies,  pre- 
serves,   acid    foods    (including    such 
foods  as  standardized  and  nonstandar- 
dized  food  dressings  and  condiment 
sauces)  that  contain  small  amounts  of 
low-acid  food(s)  and  have  a  resultant 
finished  equilibrium  pH  that  does  not 
significantly  differ  from  that  of  the 
predominant  acid  or  acid  food,  and 
foods  that  are  stored,  distributed,  and 
retailed  under  refrigeration  are   ex- 
cluded from  the  coverage  fo  this  part. 

(c)  "Lot"  means  the  product  pro- 
duced during  a  period  indicated  by  a 
specific  code. 

(d)  "Low-acid  foods"  means  any 
foods,  other  than  alcoholic  beverages, 
with  a  finished  equilibrium  pH  greater 
than  4.6  and  a  water  activity  (a,) 
greater  than  0.85.  Tomatoes  and 
tomato  products  having  a  finished 
equilibrium  pH  less  than  4.7  are  not 
classed  as  low-acid  foods. 

(e)  "Scheduled  process"  means  the 
process  selected  by  a  processor  as  ade- 
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quate  for  use  under  the  conditions  of 
manufacture  for  a  food  In  achieving 
and  mo'n^^i"'"?  a  food  that-wlll  not 
permit  the  growth  of  microorganisms 
having  public  health  significance.  It 
Includes  control  of  pH  and  other  criti- 
cal factors  equivalent  to  the  process 
established  by  a  competent  processing 
authority. 

(f)  "Shall"  Is  used  to  state  manda- 
tory requirements. 

(g)  "Should"  Is  used  to  state  recom- 
mended or  advisory  procedures  or  to 
identify  recommended  equipment. 

(h)  "Water  activity"  (a.)  Is  a  meas- 
ure of  the  free  moisture  in  a  product 
and  is  the  quotient  of  the  water  vapor 
pressure  of  the  substance  divlcied  by 
the  vapor  pressure  of  pure  water  at 
the  same  temperature. 

9 114.6  Current  good  Rianufacturing  prac- 
tice. 
The  criteria  In  « 114.10.  114.80. 
114.83.  114.89.  and  114.100,  as  well  as 
the  criteria  in  Part  110  of  this  chapter, 
apply  in  determining  whether  an  arti- 
cle of  acidified  food  is  adulterated  (1) 
within  the  meaning  of  section 
402(aX3)  of  the  act  (21  U.S.C. 
342(aK3))  In  that  It  has  been  manufac- 
tured under  such  conditions  that  it  Is 
unfit  for  food,  or  (2)  within  the  mean- 
ing of  section  402(aX4)  of  the  act  (21 
U.aC.  342(aX4))  In  that  It  has  been 
prepared,  packed,  or  held  under  In- 
sanitary conditions  whereby  it  may 
have  become  contaminated  with  filth, 
or  whereby  It  may  have  been  rendered 
injurious  to  health. 

9114.10    PcrsonneL 

All  operators  of  processing  and  pack- 
aging systems  shall  be  under  the  opw- 
atlng  supervisions  of  a  person  who  has 
attended  a  school  approved  by  ths 
C<xnmlasioner  for  giving  instruction  In 
food-handling  technique,  food-proteo- 
Uon  principles,  personah^iglene  and 
plant  sanitation  practices,  pffisontrols 
and  critical  factors  In  acidification, 
and  who  has  been  identified  by  that 
school  as  having  satisfactorily  com- 
pleted the  prescribed  course  'of  in- 
struction. The  Commissioner  will  con- 
sider students  who  have  satisfactorily 
completed  the  required  portions  of  the 
courses  presented  under  9  108.35  and 
Part  113  of  this  chapter  before  March 
16.  1979,  to  be  in  compliance  with  the 
requirement  of  this  section. 

Subparts  R-D— lR«»«rv»d) 


Subport  E— Production  and  Procost 
Controls 

9  114.80    Processes  and  controb. 

(a)  Processing  operations.  The  man- 
ufacturer shall  employ  appropriate 
quality  control  procedures  to  ensure 
that  finished  goods  do  not  present  a 
health  hazard. 
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(1)  Acidified  foods  shall  be  so  numu- 
factured,  processed,  and  pacluced  that 
a  finished  eQulllbiium  pH  value  of  4.6 
or  lower  is  achieved  within  the  time 
designated  in  the  scheduled  process 
and  maintained  in  all  finished  foods. 
Manufacturing  shall  be  in  accordance 
with  the  scheduled  process.  Acidified 
foods  shall  be  thermally  processed  to 
an  extent  that  is  sufficient  to  destroy 
the  vegetative  cells  of  microorganisms 
of  public  health  significance  and  those 
of  nonhealth  significance  capable  of 
reproducing  in  the  food  under  the  con- 
ditions in  which  the  food  is  stored,  dis- 
tributed, retailed  and  held  by  the  user. 
Permitted  preservatives  may  be  used 
to  inhibit  reproduction  of  microorgan- 
isms of  nonhealth  significance  (in  lieu 
of  thermal  processing). 

(2)  Sufficient  control,  including  fre- 
quent testing  and  recording  of  results, 
shall  be  exercised  so  that  the  finished 
equUibriimi  pH  values  for  acidified 
foods  are  not  higher  than  4.6.  Mea- 
surement of  acidity  of  foods  in-process 
may  be  nmde  by  potentiometric  meth- 
ods, titratable  acidity,  or  colorlmetric 
methods.  If  the  finished  equilibrium 
pH  of  the  food  is  above  4.0.  the  mea- 
surement of  the  finished  equilibrium 
pH  shall  be  by  a  potentiometric 
method,  and  the  in-process  measure- 
ments by  titration  or  colorlmetry  shall 
be  related  to  the  finished  equilibrium 
pH.  If  the  finished  equilibrium  pH  is 
4.0  or  below,  then  the  measurement  of 
acidity  of  the  final  product  may  be 
made  by  any  sulUble  method.  Special 
care  should  be  taken  when  food  ingre- 
dients have  been  subjected  to  lye. 
lime,  or  similar  high  pH  materials. 

(3)  Procedures  for  acidification  to 
attain  acceptable  equilibrium  pH 
levels  in  the  final  food  Include,  but  are 
not  limited  to.  the  following: 

(i)  Blanching  of  the  food  ingredients 
in  acidified  aqueous  solutions. 

(II)  Immersion  of  the  blanched  food 
In  acid  solutions.  Although  immersion 
of  food  in  an  acid  solution  is  a  satisfac- 
tory method  for  acidification,  care 
must  be  taken  to  ensure  that  the  acid 
concentration  is  properly  maintained. 

(III)  Direct  batch  acidification,  which 
caik  be  achieved  by  adding  a  known 
amount  of  an  acid  solution  to  a  speci- 
fied amount  of  food  during  acidifica- 
tion. 

(iv)  Direct  addition  of  a  predeter- 
mined amount  of  acid  to  individual 
containers  during  production.  Liquid 
acids  are  generally  more  effective  than 
solid  or  pelleted  acids.  Care  must  be 
taken  to  ensure  that  the  proper 
amount  of  acid  is  added  to  each  con- 
tainer. 

(V)  Addition  of  acid  foods  to  low-acid 
foods  in  controlled  proportions  to  con- 
form to  specific  formulations. 

(4)  Testing  and  examinations  of  con- 
Uiners  shall  occtir  often  enough  to 
ensure  that  the  container  suitably  pro- 
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tects  the  food  from  leakage  or  con- 
tamination. 

(b)  Coding.  Each  container  or  prod- 
uct shall  be  marked  with  an  identify- 
ing code  permanently  visible  to  the 
naked  eye.  If  the  container  does  not 
permit  the  code  to  be  embossed  or 
inked,  the  label  may  be  legibly  perfo- 
rated or  otherwise  marked,  as  long  as 
the  label  is  securely  affixed  to  the 
product  container.  The  required  iden- 
tification shall  specify  in  code  the  es- 
tablishment where  the  product  was 
packed,  the  product  contained  therein, 
and  the  year,  day.  and  period  during 
which  it  was  packed.  The  packing 
period  code  shall  be  changed  often 
enough  to  enable  ready  identification 
of  lots  during  their  sale  and  distribu- 
tion. Codes  may  be  changed  periodical- 
ly on  one  of  the  following  bases:  inter- 
vals of  4  to  6  hours;  personnel  shift 
changes;  or  batches,  as  long  as  the 
containers  constituting  the  batch  do 
not  represent  those  processed  during 
more  than  one  personnel,  shift. 

1114.83  Establishing  Mhcduled  proccwes. 
The  scheduled  process  shall  be  es- 
tablished by  a  qualified  person  who 
has  expert  knowledge  acquired 
through  appropriate  training  and  ex- 
perience in  the  acidification  and  proc- 
essing of  acidified  foods. 

1114.89    Deviatlona  Iron  Khcdulcd  proc- 


Whenever  any  process  operation  de- 
viates from  the  scheduled  process  for 
any  acidified  food  and/or  the  equilib- 
rium pH  of  the  finished  product  is 
higher  than  4.6,  the  commercial  pro- 
cessor   of    the    acidified    food    shall 
either  (a)  Fully  reprocess  that  portion 
of  the  food  by  a  process  esUblished  by 
a  competent  processing  authority  as 
adequate  to  ensure  a  safe  product;  (b) 
thermally  process  it  as  a  low-acid  food 
under  Part  113  of  this  chapter,  or  (c) 
set  aside  that  portion  of  the  food  in- 
volved for  further  evaluation  as  to  any 
potential    public   health   significance. 
The  evaluation  shall  be  made  by  a 
competent   processing  authority  and 
shall  be  in  accordance  with  procedures 
recognized    by   competent    processing 
authorities  as  being  adequate  to  detect 
any  potently  hazard  to  public  health. 
Unless    the    evaluation    demonstrates 
that  the  food  has  undergone  a  process 
that  has  rendered  it  safe,  the  food  set 
aside  shall  either  be  fully  reprocessed 
to  render  it  safe,  or  be  destroyed.  A 
record  shall  be  made  of  the  procedures 
used  in  the  evaluation  and  the  results. 
Either  upon  completion  of  full  repro- 
cessing and  the  attainment  of  a  safe 
food,  or  after  the  determination  that 
no    significant    potential    for    public 
health  hazard  exists,  that  portion  of 
the  food  involved  may  be  shipped  in 
normal    distribution.    Otherwise,    the 


portion  of  the  food  Involved  shall  be 
destroyed. 

|114Jt    Methodology. 

Methods  that  may  be  used  to  deter- 
mine pH  or  acidity  for  acidified  foods 
Include,  but  are  not  limited  to.  the  fol- 
lowing: 

(a)  Potentiometric  method  for  the  de- 
termination q/pW— (1)  Principle*.  The 
term  "pH"  is  used  to  designate  the  in- 
tensity or  degree  of  acidity.  The  value 
of  pH,  the  logarithm  of  the  reciprocal 
of  the  hydrogen  Ion  concentration  in 
solution,  is  determined  by  measuring 
the  difference  in  potential  between 
two  electrodes  immersed  in  a  sample 
solution.  A  suitable  system  consists  of 
a  potentiometer,  a  glass  electrode,  and 
a  reference  electrode.  A  precise  pH  de- 
termination can  be  made  by  making 
an  electromotive  force  (emf)  measure- 
ment of  a  standard  buffer  solution 
whose  pH  Is  known,  and  then  compar- 
ing that  measurement  to  an  emf  mea- 
surement of  a  sample  of  the  solution 
to  be  tested. 

(2)  IriMtruments.  The  primary  instru- 
ment for  use  in  pH  determination  is 
the  pH  meter  or  potentiometer.  For 
most  work,  an  instrument  with  a 
direct-reading  pH  scale  is  necessary. 
Battery  and  line-operated  Instnmients 
are  available  commercially.  If  the  line 
voltage  is  unstable,  line-operated  in- 
struments should  be  fitted  with  volt- 
age regulators  to  eliminate  drifting  of 
meter-scale  readings.  Batteries  should 
be  checked  frequently  to  ensure 
proper  operation  of  battery  operated 
instruments.  An  instrument  using  an 
expanded  unit  scale  or  a  digital  rea- 
dout system  is  preferred  since  it  allows 
more  precise  measurements. 

(3)  Electrodes.  The  typical  pH  meter 
is  equipped  with  a  glass  membrane 
electrode  and  a  reference  electrode  or 
a  single  probe  combination  electrode. 
Various  types  of  electrodes  designed 
for  specific  uses  are  available.  The 
most  commonly  used  reference  elec- 
trode is  the  calomel  electrode,  which 
incorporates  a  salt  bridge  filled  with 
saturated  potassium  chloride  solution. 

(I)  Care  and  use  of  electrodes.  Calo- 
mel electrodes  should  be  kept  filled 
with  saturated  potassium  chloride  so- 
lution or  other  solution  specified  by 
the  numufacturer  because  they  may 
become  damaged  if  they  are  allowed  to 
dry  out.  For  best  results,  electrodes 
should  be  soaked  in  buffer  solution, 
distilled  or  deionlzed  water,  or  other 
liquid  specified  by  the  manufacturer 
for  several  hours  before  using  and 
kept  ready  by  storing  with  tips  Im- 
mersed In  distilled  water  or  in  buffer 
solution  used  for  standardization. 
Electrodes  should  be  rinsed  with  water 
before  Immersing  in  the  standard  buff- 
ers and  rinsed  with  water  or  the  solu- 
tion to  be  measured  next  between 
san^>le  determinations.  A  lag  in  meter 


response  may  Indicate  aging  effects  or 
fouling  of  the  electrodes,  and  cleaning 
and  rejuvenation  of  the  electrodes 
may  be  necessary  and  may  be  accom- 
plished by  placing  the  electrodes  in  0.1 
molar  sodium  hydroxide  solution  for  1 
minute  and  then  transferring  them  to 
0.1  molar  hydrochloric  acid  solution 
for  1  minute.  The  cycle  should  be  re- 
peated two  times,  ending  with  the 
electrodes  in  the  acid  solution.  The 
electrodes  should  then  be  thoroughly 
rinsed  with  water  and  bloMed  with 
soft  tissue  before  proceeding  with  the 
standardization. 

(II)  Temperature.  To  obtain  accurate 
results,  a  uniform  temperature  should 
be  maintained  for  the  electrodes,  the 
standard  buffer  solutions,  and  the 
samples.  Tests  should  be  made  at  a 
temperature  between  20*  and  SO*  C, 
the  optimum  being  25*  C.  Any  tem- 
perature determinations  made  without 
meter  compensation  may  affect  pH 
values.  An  automatic  temperature 
compensator  may  l>e  used. 

(III)  Accuracy.  The  accuracy  of  most 
pH  meters  Is  stated  to  be  approximate- 
ly 0.1  pH  unit,  and  reproducibility  Is 
usually  ±0.05  pH  unit  or  less.  Some 
meters  permit  the  expansion  of  any 
pH  unit  range  to  cover  the  entire  scale 
and  have  an  accuracy  of  approximate- 
ly ±0.01  pH  unit  and  a  reproducibility 
of  ±0.005  pH  units. 

(4)  General  procedure  for  determin- 
ing pH.  When  operating  an  instru- 
ment, the  operator  should  use  the 
manufacturer's  Instructions  and 
should  observe  the  following  tech- 
niques for  pH  determinations: 

(i)  Switch  the  Instrument  on  and 
allow  the  electronic  components  to 
warm  up  and  stabilize  before  proceed- 
ing. 

(11)  Standardize  the  Instruipent  and 
electrodes  with  commercially-prepared 
standard  4.0  pH  buffer  or  with  freshly 
prepared  0.05  molar  potassiiun  add 
phthalate  buffer  solution  prepared  as 
outlined  In  "Official  Methods  of  Anal- 
ysis of  the  Association  of  Official  Ana- 
lytical Chemists."  12th  ed.,  1975.  sec- 
tion 50.007(c).  page  943.'  Note  the  tem- 
perature of  the  buffer  solution  and  set 
the  temperature  compensator  control 
at  the  observed  temperature  (room 
temperature  is  near  25"  C). 

(ill)  Rinse  the  electrodes  with  water 
and  blot,  but  do  not  wipe,  with  soft 
tissue. 

(iv)  Immerse  the  tips  In  the  buffer 
solution  and  take  the  pH  reading,  al- 
lowing about  1  minute  for  the  meter 
to  stabilize.  Adjust  the  standardization 
control  so  that  the  meter  reading  cor- 
responds to  the  pH  of  the  known 
buffer  (for  example,  4.0)  for  the  tem- 
perature   observed.    Rinse    the    elec- 


■Coptes  may  be  obtained  train:  Associ- 
ation of  Official  Analytical  Chemists.  P.O 
Box  540.  Benjamin  Franklin  SUtlon.  Wash 
tngton.  D.C  20044. 
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trodes  with  water  and  blot  with  soft 
tissue.  Repeat  procedure  with  fresh 
portions  of  buffer  solution  imtU  the 
instnmient  remains  In  balance  on  two 
successive  trials.  To  check  the  oper- 
ation of  the  pH  meter,  check  the  pH 
reading  using  another  standard  buffer 
such  as  one  having  a  pH  of  7.0.  or 
check  It  with  freshly  prepared  0.025 
molar  phosphate  solution  prepared  as 
outlined  In  "Official  Methods  of  Anal- 
ysis of  the  Association  of  Official  Ana- 
lytical Chemists,"  12th  ed.,  1976.  sec- 
Uon  60.007(e).  page  943.'  Expanded 
scale  pH  meters  may  be  checked,  with 
pH  3.0  or  pH  5.0  standard  buffers. 
Buffers  and  Instruments  can  be  fur- 
ther checked  by  comparison  with 
values  obtained  with  a  second  properly 
standardixed  Instrument. 

(V)  Indicating  electrodes  may  be 
checked  for  proper  operation  by  first 
using  an  add  buffer  and  then  a  base 
buffer.  First  standardize  the  elec- 
trodes M'Mng  a  pH  4.0  buffer  at  or  near 
25*  C.  Standardization  control  should 
be  adjusted  so  that  the  meter  reads 
exactly  4.0.  Electrodes  should  be 
rinsed  with  water,  then  blotted  and 
Immersed  In  a  pH  9.18  borax  buffer 
prepared  as  outlined  In  "Official 
Methods  of  Analysis  of  the  Assod- 
aticm  of  Official  Analytical  Chemists." 
12th  ed..  197S.  section  50.007(f).  page 
943.'  The  pH  reading  should  be  within 
±  0.3  units  of  the  9.18  value. 

(vl)  The  pH  meter  can  be  tested  for 
proper  operation  by  shorting  the  glass 
and  reference  electrode  inputs,  there- 
by reducing  the  voltage  to  zero.  In 
some  meters  this  shorting  Is  done  by 
switching  the  Instrument  to  standby, 
and  In  other  Instruments  by  use  of  a 
shorting  strap.  With  the  instrument 
shorted  out.  standardization  control 
should  be  turned  from  one  extreme  to 
another.  This  operation  should  pro- 
duce a  deflection  greater  than  ±1.5 
1)H  unit  from  center  scale. 

(5)  Determining  pH  on  sample*.  (I) 
Adjust  the  temperature  of  the  sample 
to  room  temperature  (25*C),  and  set 
the  temperature  compensator  control 
to  the  observed  temperature.  With 
some  expanded  scale  Instruments,  the 
sample  temperature  must  be  the  same 
as  the  temperature  of  the  buffer  solu- 
tion used  for  the  standardization. 

(U)  Rinse  and  blot  the  electrodes. 
Immerse  the  electrodes  In  the  sample 
and  take  the  pH  reading,  aUowlng  1 
minute  for  the  meter  to  stabilize. 
Rinse  and  blot  the  electrodes  and 
repeat  on  a  fresh  portion  of  sample. 
Oil  and  grease  from  the  samples  may 
coat  the  electrodes;  therefore.  It  Is  ad- 
visable to  clean  and  standardize  the  In- 
strument frequently.  When  oily  sam- 
ples cause  fouUng  ivoblems.  It  may 
become  necessary  to  rtnae  the  elec- 
trodes with  ethyl  ether. 

(Ill)  Determine  two  pH  values  on  the 
well-mixed    sample.    These    readings 
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should  agree  with  one  another  to  Indi- 
cate that  the  sample  Is  homogeneous. 
Report  values  to  the  nearest  0.05  pH 
unit. 

(6)  Preparation  of  samples.  Some 
food  products  may  consist  of  a  mix- 
ture of  liquid  and  solid  components 
that  differ  In  addlty.  Other  food  prod- 
ucts may  be  semisolid  in  character. 
The  following  are  examples  of  prepa- 
ration procedures  for  pH  testing  for 
each  of  these  categories: 

(I)  LiQuid  and  solid  component  mix- 
ture*. Drain  the  contents  of  the  con- 
tainer for  2  minutes  on  a  U.S.  stand- 
ard No.  8  sieve  (preferably  stainless 
steel)  Inclined  at  a  17-  to  20-degree 
angle.  Record  weight  of  the  liquid  and 
solid  portions  and  retain  each  portion 
separately. 

(a)  If  the  liquid  contains  sufficient 
oil  to  cause  electrode  fouling,  separate 
the  layers  with  a  separatory  furmel 
and  retain  the  aqueous  layer.  The  oil 
layer  may  be  discarded.  Adjust  the 
temi>erature  of  the  ^aqueous  layer  to 
25*  C  and  determine  Its  pH. 

(b)  Remove  the  drained  solids  from 
the  sieve,  blend  to  a  uniform  paste, 
adjust  the  temi>erature  of  the  paste  to 
25*  C  and  determine  Its  pH. 

(c)  Mix  allquots  of  solid  and  liquid 
fractions  In  the  same  ratio  as  found  in 
the  original  container  and  blend  to  a 
uniform  conristency.  Adjust  the  tem- 
peratiire  of  the  blend  to  25*  C  and  de- 
termine the  equllibrlated  pH.  Alterna- 
tively, blend  the  entire  contents  of  the 
container  to  a  uniform  paste,  adjust 
the  temperature  of  the  paste  to  25*  C, 
and  determine  the  equllibrlated  pH. 

(II)  Marinated  oil  products.  Separate 
the  oil  from  the  solid  product.  Blend 
the  solid  In  a  blender  to  a  paste  con- 
sistencr.  It  may  become  necessary  to 
add  a  ffrn»\\  amount  of  distilled  water 
to  some  samples  to  facilitate  the 
blending.  A  small  amount  of  added 
water  will  not  alter  the  pH  of  most 
food  products,  but  caution  must  be  ex- 
ercised concerning  poorly  buffered 
foods.  No  more  than  20  milliliters  of 
distilled  water  should  be  added  to,each 
100  grams  of  product.  Determine  the 
pH  by  immersing  electrodes  In  the  pre- 
pared paste  after  adjusting  the  tem- 
perature to  25*  C 

(III)  Semisolid  product*.  Food  prod- 
ucts of  a  semisolid  consistency,  such  as 
puddings,  potato  salad,  etc.,  may  be 
blended  to  a  paste  consistency,  and 
the  pH  may  be  determined  on  the  pre- 
pared paste.  If  more  fluidity  is  re- 
quired. 10  to  20  milliliters  of  distilled 
water  may  be  added  to  100  grams  of 
product  Adjust  the  temperature  of 
the  prepared  paste  to  25*  C  and  deter- 
mine Its  pH. 

(Iv)  Special  product  mixture*.  For 
special  product  mixtures  such  as  anti- 
pasto,  pour  off  the  oil,  blend  the  re- 
maining product  to  a  paste,  and  deter- 
mine the  pH  of  the  blended  paste.  If 
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tUlfS  AND  REGULATIONS 


more  fluidity  is  required,  add  10  to  20 
miUilitere  of  distiUed  water  to  eacii 
100  grams  of  product  and  blend. 
Adjust  tlie  temperature  of  tiie  pre- 
pared paste  to  25'  C  and  determine  its 
pH. 

(7)  Process  pH  determination. 
Obtain  sample  portions  of  material  for 
pH  determination. 

(i)  For  process  liquids,  adjust  the 
temperature  of  the  liquid  to  25°  C  and 
determine  the  pH  by  immersing  the 
electrodes  in  the  liquid. 

(il)  Drain  solid  materials  on  a  sieve 
and  blend  to  a  workable  paste.  Adjust 
the  temperature  of  the  prepared  paste 
to  25'  C  and  determine  Its  pH. 

(Ill)  If  enough  solid  materials  are 
available  to  make  a  paste,  blend  repre- 
sentative aliquots  of  liquid  and  solid 
materials  to  a  workable  paste.  Adjust 
the  temperature  of  the  prepared  paste 
to  25°  C  and  determine  the  equilibrat- 
ed pH.  Alternatively,  blend  the  entire 
contents  of  the  container  to  a  uniform 
paste,  adjust  the  temperature  of  the 
paste  to  25°  C.  and  determine  the 
equilibrated  pH. 

(b)  Colorimetric  methods  for  the  de- 
termination of  pH.  This  method  may 
be  used  in  lieu  of  the  potentiometric 
method  if  the  pH  is  4.0  or  lower. 

(1)  PHnciple.  The  colorimetric 
method  for  pH  involves  the  use  of  in- 
dicator dyes  in  solutions  that  gradual- 
ly change  color  over  limited  pH 
ranges.  An  indicator  that  has  the 
greatest  color  change  at  approximate- 
ly the  pH  of  the  sample  being  tested  is 
selected.  The  pH  is  determined  by  the 
color  of  the  Indicator  when  exposed  to 
the  sample  under  test. 

(2)  Indicator  solutions.  Most  indica- 
tor solutions  are  prepared  as  a  0.04 
percent  solution  of  the  indicator  dye 
in  alcohol.  In  testing,  a  few  drops  of 
indicator  solution  are  added  to  10-mil- 
Uliter  portions  of  the  sample  solution. 
Colors  should  be  compared  using  a 
bright  background.  Approximate  de- 
terminations can  be  made  on  white 
porcelain  spot  plates,  the  test  colors 
being  compared  thereon  with  a  set  of 
color  standards.  More  accurate  colori- 
metric tests  can  be  made  using  a  com- 
parator block  fitted  with  sets  of  tubes 
of  standard  indicator  solutions  of 
known  pH. 

(3)  Indicator  paper.  A  paper  Upe 
treated  with  indicator  dye  is  dipped 
Into  the  sample  solution.  Expending 
upon  the  pH  of  the  solution,  the  Upe 
wUl  change  color  and  an  approximate 
pH  can  be  determined  by  comparison 
with  a  standard  color  chart. 

<c)  Titratable  acidity.  Acceptable 
methods  for  determing  titratable  acid- 
ity are  described  in  'Official  Methods 
or  Analysis  of  the  Association  of  Offi- 


cial Analytical  Chemists."  12th  ed 
1975.  sections  22.060-22.061.  page  401  ' 
The  procedure  for  preparing  and 
stvidardizing  the  sodium  hydroxide 
solution  is  described  in  the  same  publi- 
cation, sections  50.032-50.035  pane 
946.'  ^^'^ 

Subpart  F— l«cords  and  Reports 
{114.100    R«cortls. 

(a)  Records  shall  be  maintained  of 
examinations  of  raw  materials,  pack- 
aging materials,  and  finished  products, 
and  of  suppliers'  guarantees  or  certifi- 
cations that  verify  compliance  with 
Pood  and  Drug  Administration  regula- 
tions and  guidelines  or  action  levels. 

(b)  Processing  and  production  rec- 
ords showing  adherence  to  scheduled 
processes,  including  records  of  pH 
measurements  and  other  critical  fac- 
tors intended  to  ensure  a  safe  product, 
shall  be  maintained  and  shall  contain 
sufficient  additional  Information  such 
as  product  code,  date,  container  size, 
and  product,  to  permit  a  public  health 
hazard  evaluation  of  the  processes  ap-* 
plied  to  each  lot.  batch,  or  other  por- 
tion of  production. 

(c)  All  departures  from  scheduled 
processes  having  a  possible  bearing  on 
public  health  or  the  safety  of  the  food 
shall  be  noted  and  the  affected  por- 
tion of  the  product  identified;  these 
departures  shall  be  recorded  and  made 
the  subject  of  a  separate  file  (or  log 
identifying  the  appropriate  data)  de- 
lineating them,  the  action  taken  to 
rectify  them,  and  the  disposition  of 
the  portion  of  the  product  Involved. 

(d)  Records  shall  be  maintained 
identifying  Initial  distribution  of  the 
finished  product  to  facilitate,  when 
necessary,  the  segregation  of  specific 
food  lots  that  may  have  become  con- 
taminated or  otherwise  unfit  for  their 
intended  use. 

(e)  Copies  of  all  records  provided  for 
in  paragraphs  (b).  (c),  and  (d)  of  this 
section  shall  be  retained  at  the  proc- 
essing plant  or  other  reasonably  acces- 
sible location  for  a  period  of  3  years 
from  the  date  of  manufacture. 

Effective  date.  Except  for  the  provi- 
sions of  (114.10.  which  concerns  per- 
sonnel training  and  which  shall 
become  effective  September  16,  1979. 
this  final  regulation  shall  become  ef- 
fective May  15.  1979. 

(Sees.  403(a)  (3)  and  (4).  701(a).  S2  Sul. 
1040.  loss  (31  U.8.C.  343(a)  (3>  and  (4). 
371(a))> 

Dated:  Mareh  7,  1979. 

William  P.  Randolph, 
Acting  Associate  Commissioner 
for  Regula  tory  Affairs. 

IFR  Doc.  7»-708«  Piled  3-1S-79-.  8:4S  am) 


'Copies  may  be  obtained  from:  Associ- 
ation of  Official  Analytical  Chemists.  P.O. 
Box  S40.  Benjamin  Pnmklin  Station.  Wash- 
ington. DC  30044. 
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TOXK  SUtSTANCES  CONTIOl  AO  MCMANU- 
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STAMCfS 

OvW«nc«  Hr  Pr«Mi«nufa<tvr«  TatUii^  Discw*- 
•iMi     cf     PvOcy     lt»u««,     AhmnmHvm     Ap- 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Diaciusion  of  policy  and 
technical  issues:  request  for  public 
comment. 

SUMMARY:  Section  5  of  the  Toxic 
Substances   Control   Act   (TSCA)   re- 
quires prior  notice  of  Intent  to  manu- 
facture or  import  a  new  chemical  sub- 
stance  for  a  commercial  purpose  or 
manufacture    import,   or   process   for 
commercial  purposes  a  chemical  gub- 
stance  for  a  significant  new  use.  The 
premanufacture  notice  must  contain 
information  about  the  chemical  sub- 
stance that  is  known  to  or  reasonably 
ascertainable   by   the   person   submit- 
ting the  notice.  Including  information 
derived  from  testing  for  health  or  en- 
vironmental   effects.    This    document 
contains  a  discussion  of  policy  and 
technical   issues  concerning  guidance 
for    premanufacture    testing    of    new 
chemical  substances.  It  also  contains  a 
series  of  tests  and  methods  which  the 
Agency   has  tenUtlvely   identified  as 
appropriate  for  testing  certain  proper- 
ties   and    effects    of    chemical    sub- 
stances. It  does  not  constitute  a  pro- 
posal of  premanufacture  testing  guid- 
ance. Rather,  the  purpose  of  the  publi- 
cation Is  to  solicit  public  comment  to 
aid  In  the  formulation  of  a  proposal  to 
be  published  at  a  later  date. 

DATES:  Interested  persons  should 
comment  on  this  document  on  or 
before  (90  days  after  publication). 

ADDRESS:  Written  comments  should 
bear  the  document  control  number 
OTS-050003  and  should  be  submitted 
to  Ms.  Joyce  Barbour.  Document  Con- 
trol Officer  (TS-793).  Office  of  Toxic 
Substances,  U.S.  Environmental  Pro- 
tection Agency.  401  M  Street.  S.W.. 
Washington.  DC.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  John  B.  Ritch.  Director.  Indus- 
try Assistance  Office  (TS-799). 
Office  of  Toxic  Substances,  Environ- 
mental  Protection   Agency.   401    M 


NOTICES 

Street,  8.W..  Washington.  D.C. 
20460.  800-424-9065  toll  free:  In 
Washington,  D.C.  call  554-1404. 

SUPPLEMENTARY  INFORMATION: 
This  document  consists  of  two  major 
parts.  The  first  part  (DISCUSSION 
OF  ISSUES)  contains  a  discussion  of  a 
number  of  policy  and  technical  Issues 
related  to  the  creation  of  guidance  for 
premanufacture  testing  of  new  chemi- 
cal substances.  EPA  solicits  comment 
on  all  issues  Identified  In  this  part  as 
well  as  any  other  issues  related  to  pre- 
manufacture testing  of  chemical  sub- 
stances. 

The     second     part     (REFERENCE 
TESTS  AND  METHODS)  contains  a 
series  of  "reference  tests"  for  eliciting 
Information  about  the  fate,  health  ef- 
fects,   and    environmental    effects   of 
chemical   substances.   This   part   also 
contains,  for  each  test,  a  discussion  of 
iU  Information  objectives,  the  ration- 
ale for  lt«!  inclusion  as  a  "reference 
test",  a  detailed  description  of  recom- 
mended test  methods,  and  appropriate 
references.  EPA  solicits  comments  on 
the  choice   of  tests  and   methods.   A 
"Draft  Technical  Support  Document" 
containing  more  detail  about  the  tests 
and  methods  is  available.  It  can  be  re- 
quested from  Mr.  John  B.  Ritch.  Di- 
rector.    Industry     Assistance     Office 
(T8-799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401 
M    Street,    SW.,     Washington.     D.C. 
20480.  800-424-9065  toU  free.  In  Wash- 
ington, D.C.  call  554-1404.  Any  person 
who  Intends  to  comment  on  tests  and 
methods  should  review  the  relevant 
parts  of  the  "Draft  Technical  Support 
Document." 

Dated:  February  20,  1979. 

StTVEI*  D.  JCLLIIfEX, 

Assistant  Administrator 
/or  Toxic  Substances. 

Tabix  or  Coirmm 
I.  DlKussion  of  kxues. 

A.  Summary  and  Request  for  Comment!. 

B.  Summary   of   Relevant  Provisions  of 
TSCA. 

C.  Backsround. 

D.  SUtutory  Framework  for  Resulatinc 
C^eitiical  substances: 

1.  General  Intent  and  Regulatory  StnK- 
ture: 

(a)  Existing    Chemical    Subetances    and 
Mixtures. 

(b)  New  Chemical  Substances. 

2.  EPA's  Long-Term  Strategy. 

E.  Role   of   Testing    In    Premanufacture 
Review  Program: 

1.  "Unreasonable  Risk"  Determination. 
1  Risk  Assessment. 

3.  Information   Needed   for  Risk  Assess- 
ment. 

4.  Responsibility  for  Making  Premanufac- 
ture Testing  Decisions. 


(a)  Whether  to  test. 

(b)  Type  and  extent  of  testing, 
(e)  How  to  test. 

F.  Structure    and    Function    of   Testlnc 
Guidelines: 

1.  Alternative  Approaches. 
i.    EPA's    Long-Term    and    Short-Term 
Goals. 

G.  Development  of  Testing  Guidelines: 

1.  Context  of  Testing  Decisions. 

2.  Approaches  to  Testing  Guidelines: 

(a)  Comprehensibe  base  set. 

(b)  Categorical  base  set 

(c)  Flexible  base  set. 

(d)  Tiered  testing  systems. 
S.  The  Cost  of  Testing. 

IL  Reference  Test  Methods: 

A.  Chemical  Fate  TesU: 

A-i    Discussion  of  Chemical  F^te. 

A-3    General  Provisions: 

A-2.1    Quality  Assurance. 

A-2.3    General  References. 

A-S.3    Test  Substance. 

A-S.4    Data:  Suggested  Format. 

A-3.S    Miscellaneous  Considerations. 

A-3  Physical/Chemical  Properties,  Mea- 
surements and  Tests: 

A-3.1    General. 

A-3.2    Water  Solubility. 

A-3.3  Octanol /Water  Partition  Coeffi- 
cient. 

A-3.4    Vapor  Pressure. 

A-S.S    Absorption. 

A-3.6  Otiier  Physical /Chemical  Param- 
eters: 

A-IM    Bolling/Melting/Subllmation 
Points. 

A-3.62    Density. 

A-3.63    Dissociation  Constant. 

A-3.e4    Flammabllity/Explodability. 

A-3.6S    Particle  size. 
•  A-3.M    pH  Measurement. 

A-67    Chemical  IncompatibUlty. 

A-3.68  Vapor  Phase  UV  Spectrum  for 
Halocarixins. 

A-3.69  Ultraviolet  and  Visible  Absorption 
Spectra  in  Aqueous  Solution. 

A-4.    Penlstenoe  TesU. 

A-4.1    Otaeral. 

A-4.a  Chemical  Transformation:  Hy- 
drolysia 

A-4.3    Chemical  Degradation:  Oxidation. 

A-4.4  Photochemical  Transformation  in 
Water. 

A-4.«    Blodegradatlon: 

A-4.51    Shake  Flask  Method. 

A-4.82    Activated  Sludge  Test. 

A-4.53  Methane  and  CO,  Production  in 
Anaerobic  Digestion. 

A-4.M    Carbon  Dioxide  Evolution. 

A-4.M    Biochemical  Oxygen  Demand. 
A-4.M    References. 

B.  Health  Ef  fecu  TesU. 

C.  Ecological  Ef fecU  Testa: 

C-1    Discussion  of  Ecological  Effects. 
C-2    General  Provisions: 
C-2.1    Quality  A»urance. 
C-2.2    General  References. 
C-3.3    Test  Substance. 
C-2.4    Calculations  and  Data. 
C-2.5    Miscellaneous  Considerations. 
C-3    Microbial  Ef  (ecu  TesU: 
C-3.1    General. 

C-3.2    Cellulose  Decomposition. 
C-3J    Nitrogen  Transformation. 
C-3.4    Sulfur     Transformation     (Sulfate 
Reduction). 


C-4    Plant  EffecU  Tests: 

C-4.1    General. 

C-4.2    Algal  InhibiUon. 

C-4.3    Lemna  Inhibition. 

C-4.4  Seed  Germination  and  Early 
Growth. 

C-*    Animal  EffecU  Tests: 

C-6.1    GeneraL 

C-8.2  Acute  Toxicity  to  Aquatic  Inverte- 
brates. 

C-5.3    Acute  Toxicity  to  Fish. 

C-5.4    Quail  dietary  Test. 

C-8.8    Terrestrial  Mammals. 

C-6.6    Daphnia  Life  Cycle. 

C-6.7    MvsidopsU  bahia  Life  Cycle. 

C-6.8    Fish  Embryo-Juvenile  Test 

C-5.9    Fish  Bioconcentratlon. 

I.  Discussion  or  Issues 

A.  SUMMARY  AND  REQUEST  FOR  CCBOIENTS 

EPA  believes  that  guidelines  for  pre- 
manufacture testing  can  substantially 
benefit  the  Section  5  premanufacture 
notice  program  and  intends  to  propose 
such  guidelines  later  this  year. 

The  guidelines  could  be  constructed 
In  several  different  ways.  The  various 
approaches  would  differ  in  the  degree 
of  specificity  of  the  guidance  concern- 
ing premanufacture  testing  decisions. 
Of  these  different  approaches,  EPAs 
present  long  term  goal  is  to  publish  a 
series  of  recommended  tests  and  meth- 
ods along  with  relatively  detailed  guid- 
ance concerning  the  need  for  testing 
for  certain  effects  In  given  situations. 

However,  the  Inherent  diversity  of 
new  chemical  substances  and  expo- 
sure/use situations  subject  to  the  pre- 
manufacture notice  program  has  thus 
far  hampered  EPA's  attempts  to  con- 
struct detailed  guidance.  Therefore, 
EPA  presently  anticipates  publishing 
guidelines  which  will  be  relatively  gen- 
eral In  nature.  As  the  Agency  gains  ex- 
perience with  the  premanufacture 
notice  program,  guidance  concerning 
testing  decisions  can  t>e  made  more  de- 
tailed. 

EPA  is  soliciting  conunent  on  the 
wisdom  of  both  IU  long-term  and 
short-term  goals.  In  addition,  the 
Agency  solicits  comment  on  how  pre- 
manufacture testing  guidelines  can  be 
constructed  to  encourage  efficient 
testing  of  new  chemical  substances  so 
that  the  maximum  amount  of  useful 
information  can  be  gained  at  least  ex- 
pense. 

SpeclflcaUy,  the  Agency  would  like 
to  direct  the  attention  of  commentors 
to  the  following: 

(1)  Should  guidance  concerning  the 
extent  of  testing  and  construction  of 
testing  systems  be  general  or  detailed? 
Is  detailed  guidance  an  obtainable  ob- 
icct>ivc? 

(2)  How  can  premanufacture  testing 
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guidance  best  be  constructed  to  en- 
courage co8t-«f  f  icient  testing? 

(3)  Should  EPA  adopt  a  base  set  ap- 
proach to  testing  guidelines?  Should 
the  base  set  be  "comprehensive"  or 
"flexible,"  as  those  terms  are  defined 
in  Part  I?  In  either  case,  what  tests 
should  appear  in  a  base  set? 

(4)  Should  EPA's  testing  guidelines 
relate  the  type  or  extent  of  recom- 
mended testing  to  projected  produc- 
tion levels?  To  predicted  market  value 
or  profitability? 

(5)  Should  testing  guidelines  for  new 
chemical  substances  address  certain 
environmental  or  health  effects,  but 
not  others?  Should  decisions  not  to  ad- 
dress a  particular  effect  be  based  on 
the  adequacy  of  available  test  meth- 
ods? The  cost  of  testing  for  the  effect? 
A  judgment  concerning  the  serious- 
ness of  the  effect?  Other  criteria? 
Which  effects  should  testing  guide- 
lines address? 

(6)  For  what  health  and  environ- 
mental effects  do  valid  screening  tests 
exist?  For  each  screening  test,  what 
criteria  should  guide  a  decision  to  per- 
form additional  testing? 

(7)  In  terms  of  guidelines  for  health 
effects  testing,  how  should  potential 
exposure  to  the  new  chemical  sub- 
stance relate  to  the  type  and  extent  of 
recommended  testing?  Can  and  should 
testing  decision  criteria  be  based  on 
anticipated  exposure?  How  should 
such  criteria  be  constructed?  For  ex- 
ample, should  they  consider  both 
extent  of  exposure  (e.g..  In  a  consumer 
product)  and  also  intensity  of  expo- 
sure (e.g.,  plant  workers)?  f 

(8)  How  should  testing  guideline  ad 
dress  the  question  of  the  form  of  a 
substance  which  should  be  tested  (e.g.. 
piu-e  substance,  technical  grade,  for- 
mulation)? What  are  the  cost  implica- 
tions of  testing  these  different  forms 
of  a  chemical  substance? 

(9)  How  should  the  cost  of  testing 
affect  the  structure  of  testing  guide- 
lines? For  example,  should  the  se- 
quencing of  tests  In  a  tiered  testing 
structure  be  determined  In  whole  or  in 
part  by  the  relative  cost  of  testing  for 
various  effects? 

(10)  What  measiures  are  available 
and  desirable  for  reducing  the  eco- 
nomic impact  of  premanufacture  test- 
ing consisting  with  EPA's  information 
needs  for  assessing  the  risk  of  new 
chemical  substances? 

(11)  Are  there  unpublished  data  that 
would  Improve  EPA's  and  Industry's 
ability  to  perform  structure-activity 
analysis  to  determine  whether  testing 
for  a  particular  effect  is  needed?  EPA 
requests  that  any  such  data  be  made 
available  to  the  Agency. 


16241 

( 12)  What  type  of  tests  do  companies 
now  perform  on  new  chemicals  (known 
or  suspected  to  be  toxic:  of  unknown 
toxicity,  etc.)  and  what  type  of  risk  as- 
sessments to  they  perform?  What 
costs  do  companies  experience  in  per- 
forming such  tests? 

(13)  What  kind  of  information  (be- 
sides their  own  tests  data)  do  compa- 
nies have  available  on  manufactured 
chemicals? 

(14)  Which  specific  tests  do  compa- 
nies find  useful  for  testing  chemicals 
of  various  classes  (or  of  various  de- 
grees of  known  toxicity)? 

(15)  In  the  context  of  Part  II  of  this 
notice,  REFERENCE  TESTS  AND 
METHODS,  EPA  solicits  comments  on 
the  technical  merits  of  the  tests  and 
methods  set  forth. 

(16)  Are  the  tests  and  methods  de- 
scribed In  Part  II  cost  effective  ap- 
proaches for  testing  for  the  various  ef- 
fects? In  what  ways  can  the  tests  de- 
scribed in  Part  II  be  modified  to  de- 
crease cost  without  substantially  sacri- 
ficing scientific  validity? 

B.   SUMMARY  OF  RELEVANT  PROVISIONS  Of 
TSCA 

This  section  briefly  summarizes  rele 
vant  TSCA  provisions  in  order  to  show 
how  the  section  5  premanufacture  no- 
tification program  relates  to  other  in- 
formation gathering  and  regulatory 
authorities. 

Section  5(a)  of  TSCA  requires  pre- 
manufacture notification  of  intent  to 
manufacture  or  import  a  new  chemical 
substance  for  a  conunereial  purpose. 
Section  5(d)  requires  that  this  notifi- 
cation Include  certain  types  of  infor- 
mation, including  studies  of  health 
and  environmental  risks. 

Section  5(e)  provides  authority  to 
limit  or  prohibit  the  manufacture  of  a 
new  chemical  substance  pending  the 
development  of  adequate  information 
for  an  assessment  of  risk  In  certain  cir- 
cumstances. Section  5(f)  provides  au- 
thority for  immediate  regulation  of  a 
new  chemical  substance  by  adminlstra 
tlve  order  In  certain  clretunstances. 

Section  4  of  TSCA  provides  general 
authority  to  require  testing  of  specific 
chemicals  or  categories  of  chemicals 
according  to  test  standards  promulgat- 
ed by  EPA.  New  chemicals  which  are 
subject  to  a  section  4  test  rule  must 
satisfy  the  testing  requirements  before 
notice  of  intent  to  manufacture  is  sub- 
mitted pursuant  to  section  5.  Section 
4(g)  provides  a  mechanism  whereby  a 
person  subject  to  the  section  5  notice 
requirement  may  petition  EPA  to  pre- 
scribe test  standards  for  the  develop- 
ment of  test  data. 

Section  8  provides  authority  to  re- 
quire the  maintenance  of  records  and 
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the  reporting  of  health  and  safety 
studies,  information  indicating  the 
presence  of  substantial  risk,  and  alle- 
Rations  concerning  significant  adverse 
effects  on  health  or  the  environment. 
Sections  6  and  7  provide  general  reg- 
ulatory authority  over  chemical  sub- 
stancea  SecUoo  6  authorizes  regula- 
tion by  rule.  Regulatory  options  range 
from  labelling  requirements  to  prohi- 
bition of  manufacture,  distribution, 
use  or  dlsposaL  Section  7  authorizes 
EPA  to  commence  civU  action  in  dis- 
trict court  for  seizure  of,  or  relief  con- 
cerning, imminently  hazardous  chemi- 
cal substances. 

C.  BACXGHOUVO 

The       Environmental       Protection 
Agency  (EPA)  recently  proposed  rules 
and  reporting  forms  to  govern  the  sub- 
mission of  premanufacture  notices  for 
ne*  chemibal  substances  pursuant  to 
section  5  of  TSCA  (40  CPR  Part  720: 
44  PR  2242:  January  10.  1»79).  Section 
5  of  TSCA  requires  that  any  person 
who  Intends  to  manufacture  or  Import 
a  new  chemical  substance  for  a  non- 
exempt   commercial    purpose    in    the 
United  States,  or  manufacture,  import 
or  process  for  commerical  purposes  a 
chemical  substance  for  a  significant 
new   use.  must  notify  EPA  at   least 
ninety  days  in  advance  and  provide 
certain    information    about    the   sub- 
stance. This  information  will  be  used 
by    EPA    in    performing    risk    assess- 
ments of  new  chemical  substances  pro- 
posed to  be  manufactured.  The  rules 
and  forms  referred  to  above  propose 
the  content  and  format  of  premanu- 
facture notices.  TSCA  }5(d)(lKB)  re- 
quires each  notice  to  contain  "any  test 
data  in  the  possession  or  control  of 
the  person  giving  such  notice  which 
are  related  to  the  effect  of  any  manu- 
facture,   processing,     distribuUon     in 
coaunerce.  use,  or  disposal  of  such  sub- 
stance or  any  article  containing  such 
substance,  or  of  any  combination  of 
such  acUviUes.  on  health  or  the  envi- 
ronment." Proposed  {  720.23  would  im- 
plement     that      requirement.      The 
Agency  has  not  yet  proposed  regula- 
tions   for   notification    of    significant 
new  uses  of  chemical  substances. 

Because  section  5  provides  for  sub- 
mission of  existing  test  data  to  EPA 
and  EPAs  use  of  these  data  to  assess 
risk,  the  Agency  plans  to  publish 
guidelines  for  new  chemical  testing  as 
an  aid  to  the  development  and  submis- 
sion of  such  data  in  premanufacture 
notices.  The  responsibility  for  deciding 
whether  and  how  to  test  chemicals 
and  assess  risk  rests  Initially  on  the 
manufacturer.  Testing  guidelines 
would  be  useful  to  the  manufacturer 
because  they  would  help  him  decide 
how  much  and  what  kinds  of  data  are 
needed  for  a  risk  assessment. 

EPA  Intends  to  propose  testing 
guidelines  later  this  year.   However. 
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during  the  courae  of  developing  test- 
ing guidelines,  the  Agency  has  encoun- 
tered a  number  of  policy  and  technical 
issues  on  which  the  Agency  desires 
further  discuss  too  before  guidelines 
are  formally  proposed.  The  purpose  of 
this  document  is  to  solicit  public  com- 
ment on  questions  and  issues  related 
to  guidelines  for  premanufacture  test- 
ing of  new  chemical  substances.  In 
Part  II  of  this  document,  a  number  of 
specific  tests  and  methods  are  set 
forth  for  technical  comment.  The 
Agency  will  propose  testing  guidelines, 
including  recommended  testa  and 
methods,  after  the  review  of  public 
comments  on  this  document. 

D.   STATUTORY  FRAMIWORK  FOR 
RZCULATING  CHXMICAL  STTBSTAlfCXS 

The  following  discussion  briefly  de- 
scribes TSCA  as  a  regulatory  mecha- 
nism and  the  contribution  which  test- 
ing guidelines  might  make  to  Its  effec- 
tive implementation.  Its  purpose  is  to 
establish  the  role  of  the  premanufac- 
ture notice  process  in  the  overall  pro- 
gnun  of  regiilation  created  by  TSCA. 

1.  General  Intent  and  Regulatory 
Structure,  A  primary  purpose  of  TSCA 
is  "to  assure  that  •  •  •  innovation  and 
commerce  in  •  •  •  chemical  substances 
and  mixtures  do  not  present  an  unrea- 
sonable risk  of  injury  to  health  or  the 
environment."  (Section  2(bM3)).  The 
Environmental  Protection  Agency  Is 
charged  with  the  responsibility  of  de- 
termining whether  a  new  or  existing 
chemical  substance  presents  or  may 
present  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  Upon 
making  such  a  determination,  the 
Agency  has  available  a  range  of  regu- 
latory authorities  to  eliminate  or  miti- 
gate the  risk. 

The  responsibility  for  developing  the 
data  and  other  information  to  enable 
EPA  to  perform  risk  assessments  rests 
upon  the  manufacturers  and  proces- 
sors of  chemical  sutytances.  TSCA 
S  2(b)(1)  expresses  a  policy  that:  "ade- 
quate data  should  be  developed  with 
respect  to  the  effect  of  chemical  sub- 
stances and  mixtures  on  health  and 
the  environment  and  that  the  develop- 
ment of  such  data  should  be  the  re- 
sponsibility of  those  who  manufacture 
and  those  who  process  such  chemical 
substances  and  mixtures." 

For  purposes  of  regulation.  TSCA 
distinguishes  between  (1)  existing 
chemical  substances  and  mixtures  and 
(2)  new  chemical  substances  and  sig- 
nificant new  uses  of  exising  chemical 
substances. 

(a)  ExUtino  Chemical  Substances 
and  Mixture*.  These  are  chemical  sub- 
stances Included  In  the  inventory  that 
EPA  Is  required  to  publish  piu^uant  to 
section  8(b)  of  TSCA.  At  this  time,  the 
Agency  is  compiling  this  Inventory  and 
Intends  to  publish  it  in  May.  1979. 


Existing  chemicals  can  be  regulated 
under  several  sections  of  TSCA,  de- 
pending on  the  type  and  degree  of  risk 
to  health  or  the  enrirooment  which 
they  are  found  to  present.  Regulatory 
options  range  from  seizure  of  immi- 
nently hazardous  substances,  to  prohi- 
bition or  limitation  of  manufacture. 
use  or  disposal,  to  hazard  warning  la- 
beling requirements. 

EPA  also  has  broad  authority  to  ac- 
quire information  concerning  possible 
hazardous    effects    of    chemical    sub- 
stances.   TSCA   contains   various   au- 
thorities and  requirements  concerning 
the  retention  and  submission  of  rec- 
ords and  test  data  related  to  health 
and  safety  studies,  reported  adverse 
effects,  and  knouTi  substantial  risks. 
In  addition,  section  4  of  TSCA  gives 
EPA  direct  authority  to  require  health 
and  safety  testing  of  existing  chemical 
substances.  Under  section  4.  EPA  is  re- 
quired, upon  making  certain  findings 
concerning  possible  risk  or  exposure 
and  the  need  for  test  data,  to  promul- 
gate test  rules  applicable  to  specific 
chemical  substances  or  categories  of 
chemical    substances.    The    necessary 
findings  are  (1)  that   the  substance 
may  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  or 
that  the  substance  is  or  will  be  pro- 
duced   in   substantial   quantities   and 
lead  to  substantial  environmental  re- 
lease or  significant  human  exposure. 
(2)   that   there   are   insufficient   data 
upon  which   the   effecU  of  the  sub- 
stance on  health  or  the  environment 
can  reasonably  be  determined  or  pre- 
dicted, and  (3)  that  testing  of  the  sub- 
stance is  necessary  to  develop  such 
data.   A  section   4   test   rule  requires 
that  certain  tests  be  carried  out  on  the 
particular  substance  or  on  substances 
in  the  category  and  specifies  the  test 
methods  and  data  reporting  require- 
ments.   If   the   substance   Is   already 
being  manufactured  or  processed  for 
commercial  purposes,  the  test  rule  is 
to  specify  a  time  period  within  which 
the  tests  must  be  conducted.  Informa- 
tion developed  pursuant  to  a  section  4 
test   rule   can   be   used   In   deciding 
whether  and  how  to  regulate  the  man- 
ufacture, processing,  distribution,  use 
or  disposal  of  the  chemical  substance. 
EPA  has  broad  latitude  In  defining 
"categories"  of  substances  for  which 
testing  rules  may  be  promulgated  pur- 
suant to  section  4.  but  is  expressly  pro- 
hibited from  defining  a  category  solely 
on  the  basis  of  being  "new  chemical 
substances"  (section  2«(cK2)).  Howev- 
er, once  a  category  is  defined  and  a 
test  rule  promulgated  under  section  4, 
any  new  chemical  substance  In  the  cat- 
egory wUl  be  subject  to  the  test  rule, 
and  the  Information  developed  In  ac- 
cordance with  the  rule  must  be  report- 
ed In  the  premanufacture  notice  re- 
quired  by   section    5   (TSCA   secUon 
5(bKl):  proposed  40  CFR  720.20(j)). 


(b)  New  Ckemical  Substances.  A 
"new"  chemical  substance  is  any  sub- 
stance not  included  in  the  section  8(b) 
Inventory.  The  statutory  requirements 
concerning  premanufacture  notifica- 
tion for  new  chemical  substances  will 
become  effective  thirty  days  after  pub- 
lication of  the  inventory.  The  Agency 
also  has  authority  under  section 
5(aX2)  to  determine,  by  rule,  that  a 
particular  use  of  a  chemical  substance 
constitutes  a  significant  new  use.  Upon 
such  a  determination,  the  manufac- 
ture, import,  or  processing  for  the  sig- 
nificant new  use  of  the  chemical  sub- 
stance is  subject  to  statutory  require- 
ments similar  to  those  pertaining  to  a 
new  substance.  Specifically,  TSCA  pro- 
hibits manufacture  or  import  of  a  new 
chemical  substance  for  (^nunercial 
purposes,  or  manufacture.  Import,  or 
processing  for  commercial  pur[>oses  of 
any  chemical  substance  for  a  signifi- 
cant new  use.  unless  notice  of  intent  is 
submitted  to  the  Administrator  of 
EPA  at  least  90  days  in  advance.  For 
the  sake  of  brevity,  the  term  "new 
chemical  substances"  will  be  used  in 
this  discussion  to  refer  to  both  new 
substances  and  significant  new  uses  of 
existing  substances.  Similarly,  the 
term  "manufacturer"  will  be  used  to 
refer  to  the  person  submitting  the 
notice  whether,  by  statutory  context, 
that  person  is  a  manufacturer,  proces- 
sor, or  importer. 

The  notice  of  intent  to  manufacture 
a  new  chemical  substance  must  con- 
tain certain  information  about  the 
sulistance.  This  Includes  test  data  in 
the  possession  or  control  of  the  sub- 
mitter as  well  as  a  description  of  any 
other  data  concerning  environmental 
or  health  effects  which  is  known  to  or 
reasonably  ascertainable  by  him.  How- 
ever, section  5  of  TSCA  does  not  au- 
thorize EPA  to  require  the  develop- 
ment of  new  information  on  health 
and  environmental  effects  by  preman- 
ufacture testing  of  new  chemical  sub- 
stances (except  Insofar  as  a  new  8ull>- 
stance  is  subject  to  a  section  4  test 
rule  for  a  defined  category  of  sub- 
stances). Section  5(e)  of  TSCA  does 
authorize  EPA  to  take  action  to  pro- 
hibit or  limit  manufacture,  distribu- 
tion In  commerce,  use.  or  disposal  of  a 
new  chemical  substance  pending  devel- 
opment of  additional  information  on 
Its  health  or  environmental  effects. 
Such  action  can  be  taken  when  the  in- 
formation available  to  EPA  during  the 
premanufacture  notice  period  Is  insuf- 
ficient to  permit  a  reasoned  evaluation 
of  the  health  and  environmental  ef- 
fects of  a  new  chemical  substance  and 
when,  in  addition,  the  Administrator 
finds  that  the  substance  may  present 
an  unreasonable  risk  of  injury  to 
health  or  the  environment  or  that  it 
will  be  produced  in  substantial  quanti- 
ties and  result  in  substantial  human 
exposure    or    environmental    release. 
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Once  sufficient  information  has  been 
submitted  and  evaluated.  EPA  can 
proceed,  if  appropriate,  to  regulate  the 
chemical  substance  according  to  the 
various  authorities  in  the  statute. 

In  siunmary,  although  EPA  does  not 
have  authority  to  require  premanufac- 
ture testing  of  all  new  chemical  sub- 
stances under  section  5,  the  Agency 
can  act  to  prohibit  or  limit  manufac- 
ture in  certain  cases  pending  develop- 
ment of  adequate  information  for  a 
premanufacture  risk  assessment. 
Under  section  4,  EPA  can  promulgate 
test  rules  applicable  to  specific  chemi- 
cals or  categories  of  chemicals,  pro- 
vided certain  findings  are  made. 
Therefore,  there  are  two  ways  In 
which  section  4  relates  to  the  preman- 
ufacture review  program.  First,  a  sec- 
tion 4  test  rule  applicable  to  a  defined 
category-  of  chemical  substances  would 
am>ly  to  any  new  chemical  substances 
within  the  defined  category.  In  such 
cases.  TSCA  requires  that  the  tests 
specified  in  the  section  4  test  rule  be 
(»xried  out  before 'notice  of  intent  to 
manufacture  the  chemical  substance  Is 
submitted  under  section  6.  Second, 
promulgation  of  a  section  4  test  rule  Is 
one  of  several  actions  available  to  FPA 
at  any  future  time  should  its  review  of 
a  chemical  substance  under  section  5, 
or  Information  from  any  other  source, 
indicate  that  such  rule  is  warranted. 

2.  EPA 's  Long  Term  Strategy.  EPA's 
long  term  strategy  is' to  Issue  section  4 
test  rules  applicable  to  specific  catego- 
ries of  chemical  substances  which 
meet  the  criteria  of  section  4(a)  con- 
cerning potential  for  unreasonable 
risk  or  significant  exposure.  These  test 
rules  will  require  appropriate  preman- 
ufacture testing  of  new  substances 
that  fall  into  the  defined  categories. 
In  the  long  run.  EPA's  goal  is  to  issue 
test  rules  so  that  a  substantial  propor- 
tion of  new  chemical  substances  will 
receive  adequate  premanufacture  test- 
ing. However.  It  wlU  be  several  years 
before  the  Agency  issues  enough  sec- 
tion 4  test  rules  to  reach  this  goaL  In 
the  meanwhile,  the  Agency  plans  to 
publish  section  S  testing  guidelines. 
These  testing  guidelines  will  be  gener- 
ally consistent  with  test  rules  which 
will  later  be  issued  pursuant  to  section 
4.  Unlike  Section  4  test  rules,  however, 
adherence  to  section  S  testing  guide- 
lines will  be  voluntary.  It  will  be  the 
responsibility  of  the  manufacturer  to 
determine,  for  each  particular  chemi- 
cal, what  tyi>e  and  degree  of  testing  he 
will  carfy  out  before  submitting  the 
required  premanufacture  notice.  Even- 
tually, as  section  4  test  rules  become 
effective,  they  will  supersede  the  seo 
tlon  5  testing  guidelines  as  they  apply 
to  the  categories  of  chemicals  covered 
by  the  section  4  rules. 
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B.  SOLS  or  itsiuiu  iHroKMaTioii  ni 

PRKMAirurACTnEE  KKVISW  ntOOSAM 

The  purpose  of  the  premanufacture 
review  program  is  to  provide  an  oppor- 
tunity to  assess  the  potential  for  risk 
to  health  or  the  environment  present- ; 
ed  by  a  new  chemical  substance  before 
significant  human  exix>stu^  or  envi- 
ronmental release  occiirs.  When  a 
manufacturer  develops  a  new  chemical 
substance  and  proposes  to  produce  it 
for  commercial  purposes,  he  should 
identify  and  assess  risks  which  the 
chemical  may  present  to  health  or  the 
environment  and  take  appropriate 
steps  to  eliminate  or  reduce  such  risks. 
Assessing  the  potential  for  risk  to 
health  or  the  envlrorunent  depends 
upon  knowledge  of  the  physical  and 
chemical  properties  and  biological  ac- 
tivity of  a  chemical  substanpe.  Many 
chemical  manufacturers  routinely  per- 
form testing  to  gain  information  of 
this  type.  The  Information  may  lead 
to  a  decision  not  to  manufacture  a  par- 
ticular substance  because  of  its  associ- 
ated risk.  It  may  also  Indicate  the  need 
for  special  Industrial  hygiene  practices 
or  restrictions  on  distribution,  use  or 
disposal  which  the  manufacturer  may 
incorporate  voluntarily. 

1.  "Unreasonable  Risk"  Determina- 
tion. Under  TSCA.  EPA  Is  responsible 
for  assessing  the  risk  to  health  or  the 
environment  presented  by  chemical 
substances  and  for  taking  any  regula- 
tory actions  which  are  necessary  to 
prevent  imreasonable  risks.  The 
phrase  "unreasonable  risk"  Is  not  ex- 
plicitly defined  by  TSCA.  The  Agency 
intends  to  balance  the  magnitude  of 
risks  and  social  benefits  associated 
with  a  chemical  substance.  In  doing 
this,  EPA  will  consider  the  seriousness 
of  the  risk  (Including  the  nature, 
extent,  and  reversibility  of  the  adverse 
effects),  the  availability  pf  alternatives 
to  the  substance  and  their  associated 
risks,  and  the  benefits  (economic  and 
otherwise)  which  accrue  to  society 
from  the  production  and  use  of  the 
substance.  EPA  must  also  consider  the 
relative  implications  of  the  range  of 
possible  regulatory  actions.  A  stronger 
determination  of  risk  will  be  needed  to 
support  a  ban  on  manufacture  than  a 
labeling  requirement,  for  example. 

2.  Risk  Assessment  The  question  of 
whether  a  risk  is  "unreasonable"  cann- 
not  be  addressed  until  a  determination 
Is  made  regarding  whether  a  risk 
exists.  To  determine  whether  a  sub- 
stance does,  in  fact,  present  a  risk  of 
injury  to  health  or  the  environment 
requires  consideration  of  two  types  of 
factors.  First,  there  must  be  an  analy- 
sis of  the  physical,  chemical,  and  bio- 
logical properties  of  the  sulwtanoe  and 
Its  potential  for  "Injury"  to  health  or 
the  environment  The  tenn  "injury" 
may  include  various  toxic  effects  in 
humans  and  other  living  organisms, 
including  acutely  toxic  effects  such  as 
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poisoning  and  irritation  of  sensitive 
tissues  and  chronic  effects  such  as 
cancer,  birth  defects,  genetic  damage, 
and  long  term  or  cimiulative  damage 
to  living  organisms  in  the  environ- 
ment. It  may  also  include  a  broad 
range  of  other  adverse  environmental 
effects  such  as  stratospheric  ozone  de- 
pletion, atmospheric  modification,  and 
tainting/odor  problems.  The  second 
type  of  risk  assessment  factor  is  relat- 
ed to  the  prospects  for  human  expo- 
sure or  environmental  release  such 
that  the  potential  effects  referred  to 
above  might  be  manifested  in  the 
short  or  long  term. 

Analysis  of  the  first  type  of  factor 
described  above  may  be  referred  to  as 
"hazard  assessment."  Analysis  of  the 
second  type  of  factor  may  be  termed 
"exposure  assessment."  The  dual 
nature  of  rislc  assessment  acknowl- 
edges the  interrelationship  between 
hazard  and  exposure  in  the  concept  of 
"risk."  It  recognizes  the  common  sense 
observation  that  there  is  more  risk  as- 
sociated with  a  hazardous  substance 
used,  for  example,  in  a  consumer  prod- 
uct than  there  is  with  an  equally  haz- 
ardous substance  confined  to  a  reac- 
tion vessel.  Conversely.  It  recognizes 
that  a  more  thorough  evaluation  of 
hazard  potential  is  warranted  for  a 
product  of  widespread  distribution  or 
release  than  for  a  substance  with  lim- 
ited distribution  or  release. 

3.  Information  Needed  for  Ri3k  As- 
sessmenL  The  potential  for  exposure 
or  release  may  be  Judged  from  consid- 
eration of  such  information  as  produc- 
tion voliune.  production  methods,  and 
the  anticipated  distribution.  u.se.  and 
disposal  of  the  substance.  Human  ex- 
posure predictions  may  focus  either  on 
particular  segments  of  the  population 
(e.g..  plant  workers,  infants)  or  on  the 
general  public.  EInvironmental  release 
predictions  may  focus  on  the  environ- 
mental compartment  (air,  water,  land) 
into  which  the  release  is  made,  the  dis- 
tribution of  the  release  (widespread  or 
at  few  places),  the  volume  and  fre- 
quency of  release,  and  the  probability 
that  particular  organisms  may  be  ex- 
posed to  the  substance  in  the  environ- 
ment. Regarding  both  health  and  envi- 
ronmental risks,  attention  may  be 
given  to  potential  transport  pathways, 
degradation  products,  persistence,  and 
tendency  to  accumulate. 

Hazard  assessment  is  the  assessment 
of  a  substance's  potential  to  cause  del- 
eterious effects  in  humans,  other 
living  organisms,  or  important  non- 
living environmental  components. 
There  are  several  possible  sources  of 
direct  or  inferential  information  on 
which  a  hazard  assessment  of  a  new 
chemical  can  be  based.  For  example, 
most  new  chemicals  are  related  struc- 
turally to  existing  chemicals.  In  some 
cases,  the  results  of  previous  testing  of 
"chemical    cousins"— structural    aoa- 
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logues— may  indicate  a  potential  for 
hazard  for  a  new  chemical  substance. 

As  another  example,  substances 
which  are  defined  as  "new"  for  pur- 
poses of  TSCA  (and  for  which  preman- 
ufacture  notices  thus  are  required) 
may  in  fact  be  existing  chemicals  for 
which  tebl  data  exist  This  could  be 
the  case  for  a  TSCA  "new  chemical 
substance"  which  previously  was  pro- 
duced and  used  abroad,  one  which  was 
only  manufactured  in  the  United 
States  before  January  1,  1975,  or 
which  has  previously  been  manufac- 
tured exclusively  for  a  non-TSCA  use 
(e.g.,  pesticides,  drugs,  or  food  addi- 
tives). For  such  substances,  some  rele- 
vant data  on  hazardous  effects  may 
exist  Independent  of  any  tests  carried 
out  for  purposes  of  submitting  a  pre- 
manufacture  notice.  Such  data  would 
need  to  be  evaluated  for  its  contribu- 
tion to  risk  assessment. 

In  many  cases,  however,  there  will 
be  little  or  no  information  about  the 
possible  hazardous  effects  of  a  new 
chemical  substance  subject  to  preman- 
ufacture  notice  and  what  kind  of  in- 
formation will  be  needed  to  support  a 
risk  assessment  will  depend  upon  the 
particular  chemical  substance  and  its 
intended  use  and  exposure/release  po- 
tential. Generally,  several  types  of  in: 
formation  may  be  needed: 

(a)  Information  on  the  anticipated 
methods,  locations,  and  volume  of  pro- 
duction, distribution,  use  and  disposal 
may  be  needed  to  assess  the  potential 
human  exposure  and  environmental 
release. 

(b)  Information  on  the  substance's 
physical  and  chemical  properties  may 
be  needed  to  evaluate  potential  trans- 
port pathways,  degradation,  and  bioac- 
cumulation. 

(c)  Information  on  potential  effects 
on  human  health  may  be  needed  for  a 
determination  of  health  hazard. 

(d)  Information  on  potential  effects 
on  the  environment  may  be  needed  for 
determination  of  both  biological  and 
non-biological  environmental  hazard. 

Some  information  of  the  first  type  will 
probably  have  been  accumulated  by 
the  manufacturer  in  the  course  of  de- 
veloping the  chemical  substance.  In- 
formation of  the  other  types,  however, 
would  generally  be  developed  by  test- 
ing the  chemical  substance  in  various 
ways.  It  is  this  type  of  testing  that  sec- 
tion 5  premanufacture  testing  guide- 
lines will  address. 

EPA  does  not  perceive  the  risk  as- 
sessment process  to  be  static  or  in- 
flexible. Rather,  it  must  be  tailored  to 
each  new  chemical  substance.  In  some 
Instances,  the  consideration  of  struc- 
ture-activity data,  previously  available 
test  data,  and  information  on  intended 
use  and  expected  exposure  may  indi- 
cate that  there  is  little  potential  that 
the  substance  would  present  a  signifi- 
cant risk  to  health  or  the  environ- 


ment. In  other  cases,  a  more  detailed 
and  thorough  assessment  will  be  nec- 
essary to  decide  whether  some  form  of 
regulation  may  be  necessary  to  avoid 
creation  of  an  unreasonable  risk. 

EPA  is  presently  developing  its  risk 
assessment  process  for  section  5  pre- 
manufacture review.  For  those  new 
chemicals  which  will  require  a  detailed 
assessment,  it  is  apparent  that  the 
extent  of  the  assessment  may  be  con- 
strained by  the  amount  of  time  and 
data  available  for  the  assessment. 
Under  TSCA,  EPA  has  ninety  days  for 
premanufacture  assessment,  which 
can  be  extended  for  up  to  ninety  days 
if  the  Administrator  finds  there  is 
good  cause  for  an  extension.  In  addi- 
tion, if  EPA  determines  that  insuffi- 
cient information  is  available  for  a 
reasoned  evaluation  of  health  and  en- 
vironmental effects,  and  also  makes 
certain  findings  related  to  the  possibil- 
ity of  unreasonable  risk  or  substantial 
environmental  or  human  exposure, 
the  Agency  may  proceed  under  section 
5(e)  to  prohibit  or  limit  manufacture 
pending  development  of  the  necessary 
information  (proposed  40  CFR  720.36). 

4.  Responsibility  for  Making  Pre- 
manufacture Testing  Decisions.  Pre- 
manufacture testing  decisions  are,  in 
the  first  instance,  the  responsibility  of 
the  submitter.  In  order  to  clarify  the 
role  that  voluntary  testing  guidelines 
might  play  in  helping  the  manufactur- 
er make  these  decisions,  it  is  impor- 
tant to  discuss  the  types  of  premanu- 
facture decisions  the  manufacturer 
must  make. 

A  manufacturer's  premanufacture 
testing  decisions  can  be  divided  into 
three  groups.  It  is  important  to  distin- 
guish between  these  types  of  decLsions. 
because  various  issues  related  to  EPA's 
development  of  testing  guidelines  are 
closely  related  to  the  extent  to  which 
a  particular  guidelines  approach  does 
or  does  not  lend  support  to  a  particu- 
lar type  of  decision. 

(a)  Whether  to  Test  The  first  ques 
tion  the  manufacturer  must  address  is 
whether  he  has  enough  information 
about  his  substance  to  assess  risks  and 
make  informed  decisions  concerning 
manufacture.  To  some  extent,  this  de- 
cision will  depend  upon  his  perception 
of  EPA's  risk  assessment  process  and 
information  needs.  If  he  decides  that 
more  information  is  needed,  he  must 
also  decide  whether  testing  is  the  best 
way  to  obtain  the  needed  information. 
His  decision  whether  to  undertake 
testing  may  also  depend  upon  factors 
such  as  his  willingness  or  ability  to 
pay  the  cost  of  the  testing. 

(b)  Type  and  Extent  of  Testing.  A 
closely  related  decision  will  involve  de- 
termining the  properties  or  effects 
about  which  more  information  is 
needed  and  deciding  how  much  testing 
will  be  needed  to  achieve  the  desired 
results:    In   short,    the   manufacturer 


must  determine  the  amount  of  testing 
he  will  undertake.  His  decision  will 
presumably  be  Influenced  by  a  number 
of  factors,  a  few  of  which  would  in- 
clude: 

•  The  particular  properties  or  ef- 
fects which  he  feels  are  important  for 
assessing  potential  hazard: 

•  The  ways  in  which  he  anticipates 
the  substance  will  be  manufactured, 
processed,  transported,  used,  and  dis- 
posed: 

•  His  ability  or  willingness  to  incur 
the  expense  of  testing:  and 

•  His  perception  of  the  amount  and 
type  of  information  EPA  will  need  to 
have. 

Having  decided  that  he  wishes  to 
obtain  more  information  about  certain 
properties  and  effects,  he  must  design 
a  test  plan  which  is  .responsive  to 
these  needs.  The  test  plan  should  l>e 
designed  to  yield  the  needed  informa- 
tion in  a  reliable  and  cost-efficient 
manner.  He  may  wish  to  defer  deci- 
sions concerning  some  tests  until 
others  have  been  carried  out.  If  so.  he 
may  establish  prior  decision  criteria 
for  making  that  Judgment.  As  dis- 
cussed below,  there  are  a  variety  of 
ways  in  which  test  plans  could  be  con- 
stucted.  The  manufactiu^r  must 
design  a  test  plan  to  fit  his  particular 
needs. 

(c)  How  to  Test  As  part  of  the 
design  of  his  test  plan,  the  submitter 
must  choose  the  particular  tests  which 
he  will  perform.  In  addition,  he  must 
decide  upon  specific  methods  for  car- 
rying out  each  test.  These  decisions 
will  depend,  in  part,  on  his  perception 
of  the  scientific  validity  of  various 
tests  and  methods,  their  relative  costs, 
and  his  perception  of  whether  EIPA 
prefers  certain  tests  over  others  for 
any  given  property  or  effect. 

Once  the  above  decisions  have  been 
made  and  the  test  plan  has  been  ex- 
ecuted, the  manufacturer  again  faces 
the  first  type  of  decision  in  terms  of 
the  adequacy  of  information  then  in 
his  possesion.  Eventually,  he  must 
decide  either  that  (1)  the  risks  associ- 
ated with  the  substance  are  such  that 
he  should  proceed  no  further  in  its  de- 
velopment. (2)  that  the  economic  po- 
tential of  the  chemical  does  not  war- 
rant incurring  any  further  expense,  or 
(3)  that  he  will  submit  a  premanufac- 
ture notice  reflecting  the  information 
at  hand.  The  information  derived 
from  testing  may  lead  him  to  develop 
safeguards  in  manufacture,  processing, 
distribution,  use  or  disposal  to  reduce 
exposure  and  therefore  risks  he  has 
identified. 

F.  STHucnms  and  runcxioii  or  testhig 

CUIDEXINES 

1.  Alternative  Approaches.  There  are 
four  general  approaches  to  testing 
guidelines  available  to  EPA.  In  the  dis- 
cussion that  follows,  each  is  identified 
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and  its  advantages  and  disadvantages 
discussed.  The  discussion  of  alterna- 
tives is  followed  by  a  discussion  of  dif- 
ferent approaches  which  could  be 
taken  In  developing  guidance  consis- 
tant  with  EPA's  presently  preferred 
alternative. 

Alternative  1:  No  action. 

EPA  could  say  nothing  about  pre- 
manufacture testing,  providing  no 
comment  on  any  of  the  three  tjrpes  of 
testing  decisions  mentioned  above.  An 
advantage  of  this  approach  to  EPA 
would  be  that  it  is  the  easiest  course 
to  take,  freeing  staff  resources  for 
work  on  other  current  TSCA-related 
activities.  Some  manufacturers  have 
indicated  a  preference  for  this  alterna- 
tive, stating  a  concern  that  even  volun- 
tary testing  guidelines  will  be  used  as 
a  "checklist"  when  E^A  is  determining 
the  adequacy  of  submitted  informa- 
tion for  a  risk  assessment.  If  "no 
action"  were  the  course  foUowed,  the 
manufacturer  would  make  his  own  de- 
cisions without  any  guidance  from 
£3>A.  No  explicit  or  implicit  presump- 
tions would  be  established  by  EPA  re- 
garding the  desirability  of  testing  in 
given  situations  or  the  applicability  of 
any  particular  test. 

However,  this  alternative  would  also 
present  some  disadvantages  to  both 
EIPA  and  the  manuf acttuvr.  The  man- 
f  acturer  would  make  his  decision  in  ig- 
norance of  EPA's  expectations  regard- 
ing the  information  needed  to  carry 
out  its  assessment  of  risk.  As  a  result, 
the  Agency  might  determine  that  a 
greater  number  of  premanufacture  no- 
tices contain  insufficient  information. 
EPA  might  need  to  proceed  more 
often  under  section  S(e)  to  regulate 
substances  pending  development  of  in- 
formation. This  could  result  in  imnec- 
essary  delays  In  manufacturers'  pro- 
duction schedules,  litigation,  and  the 
diversion- of  EPA's  technical  and  legal 
resources.  In  addition,  nonunlformity 
of  testing  methods  would  be  maxi- 
mized. EPA's  risk  assessment  of  a 
chemical  substance  would  have  to 
focus  as  much  on  evaluating  testing 
methodology  as  evaluating  results. 
Maintaining  an  equitable  and  even- 
handed  review  process  would  be  more 
difficult. 

Alternative  2:  List  of  Tests  and  Rec- 
ommended Methods. 

Another  alternative  would  be  to  pub- 
lish a  list  of  tests  which  are  appropri- 
ate for  specific  properties  and  effects 
and  recommended  methods  for  carry- 
ing out  each  test.  The  basic  thrust  of 
this  alternative  would  be  to  say,  "If 
you  choose  to  test  for  a  particular 
effect  or  property,  here  is  a  test  which 
EPA  believes  is  appropriate  and  here 
is  a  recommended  method  for  conduct- 
ing the  test." 

This  alternative  wotild  offer  several 
advantages  to  both  EPA  and  the  man- 
ufacturer. First,  EPA's  task  in  prepar- 


16245 

ing  guidelines  would  be  relatively  easy 
compared  to  other  alternatives.  The 
Agency's  role  would  be  to  identify 
state-of-the-art  tests  for  each  effect  of 
concern  and  choose  one  or  more  rec- 
ommended methods.  In  terms  of  the 
tjrpes  of  premanufacture  testing  deci- 
sions outlines  above,  it  would  provide 
guidance  concerning  only  the  third 
type,  "how  to  test." 

The  listed  tests  and  recommended 
methods  would  not  be  required.  They 
would  be  suggestions,  and  the  manu- 
facturer would  be  free  to  test  for  any 
particular  effect  In  any  way  he  wishe<). 
However,  to  the  extent  that  the  rec- 
ommendations were  followed,  EPA'i 
(and  in  many  cases  the  manufactur- 
er'sO  risk  assessment  process  would  be 
made  somewhat  easier.  EPA's  atten- 
tion could  be  focused  on  the  results  of 
the  recommended  tests  rather  than  on 
the  scientific  validity  of  a  variety  of 
other  tests  and  methods.  This  would 
allow  a  more  efficient,  thorough  and 
evenhanded  risk  assessment.  In  the 
long  run,  the  creation  of  a  compara- 
tive data  base  on  the  properties  and 
effects  of  chemicals,  derived  from  tmi- 
form  test  methods,  would  prove  valua- 
ble. Structure-activity  correlations 
might  be  more  readily  identified,  re- 
ducing the  future  need  for  certain 
tjrpes  of  tests.  Some  types  of  effects 
and  tests  might  prove  predictive  of 
others,  thereby  decreasing  the  need 
for  testing.  In  the  long  run,  the  devel- 
opment of  a  consistent  data  base  could 
only  make  testing  and  assessment 
more  cost-efficient. 

Testing  guidelines  constructed  in 
this  way  would  have  several  disadvan- 
tages, however.  They  would  provide  no 
guidance  at  all  for  decisions  about 
"whether  to  test"  and  "tjrpe  and 
extent  of  testing."  Nor  would  they  be 
of  much  help  in  deciding  how  to  se- 
quence tests  so  that  preliminary  tests 
would  indicate  the  need  for  further 
tests.  The  absence  of  such  additional 
guidance  from  EPA  could  restilt  in 
uneven  premanufacture  testing.  In 
order  to  guard  against  delays  that 
might  ocoir  when  EPA  acts  to  obtain 
more  information,  some  manufactur- 
ers might  carry  out  more  testing  than 
EPA  would  think  necessary.  Others 
might  underestimate  EIPA's  informa- 
tion needs  and,  therefore,  encounter 
problems  which  could  have  been 
avoided.  Either  way.  the  result  would 
be  inefficiency  in  the  premanufacture 
testing  program.  The  results  might  be 
more  adverse  for  small  companies  for 
whom  testing  is  a  proportionately 
larger  burden  and  marketing  delajrs  a 
greater  threat.  Decisions  might  be 
made  to  stop  development  of  chemi- 
cals which,  had  there  been  some  guid- 
ance from  EPA  concerning  ^ts  infor- 
mation needs,  might  have  been  mar- 
keted. This  could  have  a  needless  ad- 
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verse  impact  on  the  pace  of  chemical 
innovation. 

Alternatively,  EPA  could  provide 
some  form  of  guidance  concerning  the 
applicability  of  specific  tests  to  differ- 
ent tjrpes  of  chemicals  and  exposure/ 
use  situations.  In  theory,  this  guidance 
could  be  quite  general  or  quite  de- 
tailed. For  purposes  of  comparison, 
this  discussion  will  identify  two  alter- 
native forms  of  guidance  at  opposite 
ends  of  the  spectrum— relatively  gen- 
eral guidance  (Alternative  3)  and  rela- 
tively detailed  guidance  (Alternative 
4).  It  should  be  understood,  however, 
that  these  alternatives  differ  more  in 
degree  than  in  kind.  A  guidelines  pack- 
age could  be  general  in  some  respects 
and  detailed  in  others. 

Alternative  3:  List  of  Tests  with  Gen- 
eral Guidance  Concerning  their  Use. 

EPA  could  publish  general  guidance 
concerning  the  applicability  of  the  rec- 
ommended tests  and  methods  in  par- 
ticular circumstances.  The  applicabil- 
ity guidance  would  address  "whether 
to  test"  and  "type  and  extent  of  test- 
ing" decisions,  but  it  would  be  relative- 
ly general  in  nature.  Thus,  it  might  de- 
scribe EPA's  view  of  the  relationship 
between  potential  hazards  and  poten- 
tial exposure  tn  making  risk  assess- 
ments. It  might  indicate  in  general 
terms  EPA's  perceived  information 
needs  regarding  different  types  of 
chemicals  and  exposure/use  situa- 
tions. It  might  also  discuss  ways  in 
which  a  testing  plan  could  be  struc- 
tured—that is,  ways  in  which  tests 
might  be  sequenced  and.  in  general. 
how  a  manufacturer  might  decide  the 
kinds  of  results  which  indicate  the 
need  for  certain  kinds  of  additional 
tests. 

Such  an  approach  would  have  the 
advantages  mentioned  above  in  Alter- 
native 2.  In  addition,  it  would  remove 
some  (but  not  all)  of  the  uncertainty 
regarding  EPA's  risk  assessment  proc- 
ess and  information  needs.  To  the 
extent  that  the  guidance  adequately 
reflected  EPA's  risk  assessment  proc- 
ess and  was  followed  by  the  manufac- 
turer, it  would  result  In  testing  that 
would  be  relatively  more  appropriate 
for  EPA's  risk  assessment  needs. 
Therefore,  testing  would  be  more  effi- 
cient and  there  would  be  fewer  notices 
with  Information  which,  in  EPA's 
view,  was  insufficient.  Avoidable 
delays  would  be  lessened. 

On  the  other  hand,  general  guidance 
would  not  completely  dispose  of  the 
"whether  to  test"  and  "type  and 
extent  of  testing"  decisions.  If  the 
manufacturer  wished  to  follow  EPA's 
advise,  he  would  need  to  relate  the 
general  guidance  to  his  particular 
needs.  Depending  upon  his  Interpreta- 
tion of  the  general  guidance,  he  might 
perform  more  or  less  testing  than  ac- 
tually warranted. 


Nonas 

Alternative  4:  Reconunended  Tests 
With  Detailed  Guidance  Concerning 
Their  Use. 

This  alternative  would  incorporate 
the  recommended  tests  and  methods 
In  Alternative  2  but  would  contain  rel- 
atively detailed  guidance  concerning 
"whether  to  test"  and  "type  and 
extent  of  testing."  Thefe  are  a  number 
of  ways  in  which  detailed  testing  guid- 
ance could  be  constructed,  ranging 
from  a  single  "base  set"  of  recom- 
mended tests  to  tiered  testing  schemes 
based  on  various  scientific  and  policy 
considerations.  Some  of  these  ap- 
proaches to  detailed  guidance  are  dis- 
cussed in  a  later  section. 

Detailed  guidance  might  specify  con- 
ditions under  which  certain  types  of 
testing  would  be  warranted.  It  might 
also  specify  quantitative  criteria  for 
interpreting  test  results  and  determin- 
ing the  need  for  additional  testing. 

An  advantage  of  detailed  guidance  is 
that  it  would  be  more  help  in  resolving 
"Whether  to  test"  and  "type  and 
extent  of  testing"  questions.  The  man- 
ufacturer would  have  stronger  assur- 
ance that,  if  he  followed  EPA's  guid- 
ance, the  information  developed  would 
more  likely  be  appropriate  for  EPA's 
risk  assessment.  This  alternative 
would  provide  more  explicit  guidance, 
would  probably  increase  the  efficiency 
and  appropriateness  of  testing,  and 
would  minimize  delays  occasioned  by 
the  submission  of  inadequate  informa- 
tion. 

A  principle  drawback  is  the  difficul- 
ty of  implementing  this  alternative. 
Relatively  detailed  guidance  concern- 
ing whether  and  how  much  to  test  is 
difficult  to  develop  unless  the  particu- 
lar tjrpe  of  chemical  and  exposure/use 
information  is  known.  Actual  "wheth- 
er to  test",  "type  and  extent  of  test- 
ing" and  test  plan  design  decisions  can 
best  be  made  in  the  context  of  particu- 
lar chemical  substances. 

Another  drawback  is  that  more  de- 
tailed decision  criteria  might  be  per- 
ceived as  being  regulatory  require- 
ments, even  though  issued  In  the  form 
of  voluntary  guidelines.  They  might 
thereby  limit  the  manufacture's  per- 
ceived range  of  choice.  Submitters 
might  feel  that  they  could  not  deviate 
from  EPA's  recommendations. 

Alternatives  3  and  4  differ  in  the 
degree  of  detail  In  which  guidance 
concerning  "whether  to  test"  and 
"type  and  extent  of  testing"  would  be 
stated.  In  fact,  these  two  alternatives 
are  presented  in  this  way  to  emphasize 
the  extremes  In  such  guidance  for  pur- 
poses of  discussion.  These  alternatives 
represent  the  ends  of  a  spectrum,  and 
the  discussion  attempts  to  point  out 
the  consequences  of  guidelines  of  both 
extremes. 

As  the  Agency  has  explored  the  de- 
velopment of  testing  guidelines,  some 
individuals  have  urged  the  adoption  of 


very  general  guidance  on  "whether  to 
test"  and  "t3T>e  and  extent  of  testing" 
questions.  They  argue  that  manufac- 
tures are  experienced  at  testing  and 
that  their  scientific  judgement  should 
not  be  constrained  or  directed  b!4  test- 
ing guidelines.  Others  have  encour- 
aged the  publication  of  detailed  guid- 
ance. They  point  out  that,  since  EPA 
will  assess  potential  risks  presented  by 
new  chemical  substances,  the  Aftency 
should  disclose  its  position  on  testing 
and  the  use  of  test  Information  for  as- 
sessment in  as  much  detail  as  possible. 

2.  EPA'a  Long-Term  and  Short-Term 
Qoals.  EPA's  long-term  goal  concern- 
ing premanufacture  testing  guidelines 
is  to  provide  recommended  tests  and 
detailed  guidance  on  how  to  use  them 
in  a  premanufacture  testing  program. 
The  Agency  has  been  working  actively 
to  develop  such  guidance  by  the  time 
the  premanufacture  notice  program 
begins  in  Spring,  1979.  However.  It  is 
doubtful  that  detailed  guidance  can  be 
fully  developed  by  that  time. 

Because  EPA  believes  there  is  a  need 
to  have  testing  guidelines  In  place  as 
soon  as  possible,  the  Agency  is  consid- 
ering proposing  more  general  guide- 
lines as  an  interim  approach.  More  de- 
tailed guidance  can  be  published  as 
the  Agency  gains  knowledge  about  ex- 
isting testing  programs  and  further  de-. 
velops  its  risk  assessment  information 
needs.  EIPA  is  considering  developing  a 
guidelines  package  which  would  con- 
tain recommended  tests  and  methods 
along  with  general  guidance  on 
"Whether  to  test"  and  "type  and 
extent  of  testing"  issues.  The  remain- 
der of  Part  I  of  this  document  dis- 
cusses the  development  of  testing 
guidelines  addressing  these  issues. 
Public  comment  on  these  issues  will 
help  EPA  fashion  Its  proposal  of  inter- 
im testing  guidelines,  as  well  as  its 
longer  term  development  of  more  de- 
tailed guidelines.  Part  II  presents  a 
series  of  tests  and  methods  which  the 
Agency  has  tentatively  identified  as 
appropriate  for  inclusion  in  a  testing 
guidelines  package.  For  any  particular 
effect  for  which  decision  to  test  has 
been  made,  these  "reference  tests" 
would  provide  guidance  on  "how  to 
test"  questions. 

G.  DEVKLOPMKirr  OP  TESTING  GUIDELINES 

For  the  past  several  months.  EPA 
has  made  an  intensive  effort  to  devel- 
op premanufacture  testing  guidelines 
which  will  support  the  three  types  of 
testing  decisions  described  above. 
During  this  time,  the  Agency  has  re- 
ceived conunents  and  recommenda- 
tions from  a  number  of  trade  associ- 
ations, public  interest  groups,  and 
other  groups  and  individuals  interest- 
ed in  testing  issues.  For  reasons  dis- 
cussed below.  EPA  has  decided  not  to 
endorse  at  this  time  any  of  the  testing 
schemes  proposed  by  such  groups  and 


individuals.  The  following  disctission 
describes  the  problems  and  prospects 
for  testing  guidelines  and  identifies  re- 
lated policy  and  technical  issues  which 
must  be  resolved.  The  Agency  invites 
public  comment  on  how  testing  guide- 
lines could  best  be  constructed  in 
order  to  facilitate  the  effective  and  ef- 
ficient implementation  of  TSCA. 

As  noted  above,  EPA  lias  tentatively 
identified  a  number  of  tests  and  meth- 
ods which  it  feels  are  appropriate  for 
testing  for  certain  physical  and  chemi- 
cal properties  and  health  and  environ- 
mental effects.  The  tests  and  methods 
which  the  Agency  has  selected  are  set 
forth  In  Part  II  of  this  document.  The 
tests  are  Intended  to  function  as  "ref- 
erence tests"— that  is,  recommended 
tests  to  which  a  person  may  refer  once 
a  decision  has  been  made  to  test  for  a 
particular  effect  or  property.  These 
recommended  tests  were  selected  be- 
cause they  are  standardized  tests  In 
common  use  or  because  they  generally 
represent  the  "state  of  the  art."  In 
those  cases,  futher  validation  of  a  par- 
ticular test  is  needed.  In  those  cases, 
the  candidate  test  is  Judged  to  be  the 
best  available  at  this  time. 

More  difficult  than  selecting  tests 
and  methods  is  the  problem  of  provid- 
ing guidance  concerning  their  use- 
that  Is.  guidance  concerning  "whether 
to  test"  and  "type  and  extent  of  test- 
ing" decisions.  Discussed  below  are 
some  of  the  factors  which  must  be 
considered  in  developing  testing  guid- 
ance and  some  alternative  ways  in 
which  guidance  might  be  constructed. 

1.  Context  of  Testing  Decisions.  Any 
attempt  to  devise  premanufacture 
testing  guidance  concerning  "whether 
to  test"  and  "type  and  extent  of  test- 
ing" is  constrained  by  an  unavoidable 
problem.  The  purpose  of  premanufac- 
ture testing  guidelines,  as  discussed 
above,  is  to  assist  the  manufacturer's 
decision  making  process  and  to  encour- 
age testing  which  is  compatible  with 
EPA's  performance  of  risk  assess- 
ments. The  manufacturer  makes  his 
testing  decisions  in  the  context  of  par- 
ticular chemical  substances.  However, 
the  entire  universe  of  new  chemical 
substances  is  subject  to  section  5.  so  to 
be  comprehensive,  premanufacture 
testing  guidelines  would  have  to  ad- 
dress the  great  variety  of  future 
chemicals  and  use  and  exposure  pat- 
terns. It  is  very  difficult  to  develop 
specific  guidance  with  recommended 
tests  to  apply  to  aU  such  substances 
and  situations.  In  the  case  of  a  chemi- 
cal substance  that  would  be  wide- 
spread, mobile,  and  persistent  and  Is 
closely  related  to  substances  of  known 
toxicity,  thorough  testing  by  diverse 
means  would  be  needed  to  adequately 
evaluate  risks.  At  the  other  extreme, 
less  testing  might  be  needed  for  a  low 
exposure  substance  (e.g.,  one  to  be  re- 
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liably  contained)  unless  and  until  its 
use  should  change. 

If.  as  EPA  expects,  the  majority  of 
chemicals  subject  to  premanufacture 
notice  fall  somewhere  in  the  middle.  It 
would  be  neither  practical  nor  prudent 
to  expgect  the  full  range  of  testing  for 
every  chemical.  A  point  of  diminishing 
returns  can  be  reached  where  the  ad- 
ditional social  benefit  of  testing  Is 
offset  by  the  cost  of  testing  and  the 
possibility  of  inhibiting  the  develop- 
ment of  a  socially  beneficial  product. 
EPA  cannot  identify  this  point  in  ad- 
vance for  all  yet-unknown  chemicals. 
Rather,  it  must  be  evaluated  by  con- 
sidering previously  available  informa- 
tion on  toxicity  and  exposure,  societal 
benefits  of  producing  the  chemical, 
the  value  society  places  on  relative 
certainty  about  the  safety  of  a  chemi- 
cal, and  the  costs  of  additional  testing. 
These  factors  are  variable. 

2.  Approaches  to  Testing  Guidelines. 
There  are  several  approaches  to  the 
development  of  testing  guidelines 
which  EPA  could  adopt  In  pursuit  of 
its  goal  of  detailed  guidance.  They  can 
be  Judged  according  to  several  differ- 
ent criteria,  including  economic 
impact,  scientific  validity,  and  practi- 
cability. In  the  final  analysis,  there  is 
an  implicit  tension  between  society's 
need  for  assurance  that  the  chemicals 
distributed  in  commerce  are  safe  and 
the  social  benefits  of  chemical  innova- 
tion. In  some  cases,  the  cost  of  devel- 
oping sufficient  information  to  be  rea- 
sonably certain  of  the  health  or  envi- 
ronmental hazard  presented  by  a 
chemical  might  preclude  marketing  of 
a  new  chemical  substance.  Because 
many  new  chemicals  will  probably 
present  little  risk  and  yet  promise 
social  benefit,  premanufacture  testing 
must  be  carried  out  in  a  flexible  and 
reasonable  manner.  Premanufacture 
testing  must  be  adequate,  however,  to 
detect  and  assess  new  chemical  sub- 
stances which  may  present  an  unrea- 
sonable risk  of  injury  to  health  or  the 
environment. 

(a)  Comprehensive  base  set  One  ap- 
proach theoretically  available  to  EPA 
is  that  of  a  single  "comprehensive  base 
set."  EPA  defines  a  comprehensive 
base  set  as  a  set  of  tests  to  produce 
data  which  EPA  would  presume  to  be 
necessary  for  every  new  chemical  sub- 
stance. The  tests  could  address  a  wide 
range  of  effects  and  physical/chemical 
properties.  The  base  set  would  there- 
fore be  "comprehensive"  in  terms  of 
both  effects  covered  and  applicability 
to  chemical  substances.  An  ideal  com- 
prehensive base  set  would  not  be  un- 
reasonably expensive,  would  apply  to 
all  chemicals,  and  would  provide 
enough  information  for  at  least  a  pre- 
liminary risk  assessment. 

A  distinguishing  characteristic  of 
the  comprehensive  base  set  i^jproach 
is  the  presumption  that  a  certain  set 
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of  data  is  both  neceuarjf  for  every  new 
chemical  substance  and  sufficient  for 
assessment  purposes.  The  comprehen- 
sive base  set  approach  would  thus  pro- 
vide a  tn«^Timiim  amoiuit  of  guidance 
on  the  question  of  whether  and  how 
much  to  test  a  new  substance.  A  man- 
ufacturer who  carried  out  every  test  in 
the  base  set  could  be  reasonably  as- 
sured of  fulfilling  EPA's  assessment 
information  needs.  On  the  other  hand, 
an  inflexible  comprehensive  base  set 
could  be  Inefficient  should  it  include 
tests  which  are  not  appropriate  for  a 
significant  number  of  substances. 

At  this  time,  EPA  believes  that  the 
single  domprehensive  base  set  ai>- 
proach  is  not  a  viable  alternative  for 
premanufacture  testing  guidelines. 
The  diversity  of  chemical  substances 
subject  to  the  premanufacture  notice 
requirements  of  section  5  appears  to 
preclude  any  single  ^t  of  data  which 
would  be  both  necessary  and  sufficient 
for  assessing  every  new  substance.  An- 
other consideration  is  cost.  A  set  of 
tests  which  would  provide  sufficient 
information  for  a  risk  assessment  for 
all  chemicals  would  be  sufficiently 
costly  to  preclude  further  develop- 
ment of  many  chemical  substances. 
The  difficult  tradeoff  between  the 
need  for  information  and  the  cost  of 
testing  would  still  have  to  be  ad- 
dressed without  reference  to  a  particu- 
lar chemical  substaitce  and  exposure/ 
use  situation. 

(b)  Categorical  base,  set  Another  al- 
ternative which  EPA  might  pursue  is 
to  define  categories  of  chemicals  and 
produce  a  base  set  of  tests  for  each 
category.  Chemical  categories  might 
be  defined  based  upon  chemical  struc- 
ture. Intended  use,  production  level,  or 
other  factors  or  combinations  of  fac- 
tors. 

This  approach  would  avoid  some  of 
the  problems  associated  with  the  di- 
versity of  chemical  substances.  More 
specific  guidance  could  be  written 
than  would  be  feasible  with  a  single 
comprehensive  base  set  as  discussed 
above. 

EPA  would  need  considerable  time 
to  develop  categorical  base  sets.  EPA 
solicits  comments  on  the  utility  of  de- 
veloping a  series  of  categorical  base 
sets  over  a  period  of  several  years.  In 
particular,  the  Agency  would  appreci- 
ate comments  on  how  the  categorical 
base  set  approach  could  be  implement- 
ed and  whether  the  contributions  to 
the  premanufacture  review  program 
would  outweigh  the  resources  required 
to  develop  the  various  base  sets.  The 
Agency  also  seeks  comment  on  how  it 
could  define  categories  of  chemicals 
and  the  tyi>es  of  tests  that  would  be 
appropriate  for  each  category. 

(c)  Flexible  base  set  Some  of  the 
problems  with  both  the  comprehen- 
sive and  categorical  liase  set  ap- 
proaches result  from  the  attempt  to 
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apply  a  set  of  tests  to  an  array  of 
chemical  substances  to  produce,  for 
each  substance,  sufficient  Information 
for  a  preliminary  risk  assessment. 
Ways  might  be  devised,  however,  to  in- 
corporate flexibility  into  the  base  set 
approach.  This  would  allow  testing  for 
a  particular  substance  to  be  "tailored" 
to  its  characteristics  and.  perhaps.  Its 
expected  exposure  patterns.  One  such 
approach  would  be  to  establish  a  base 
set  of  tests  while  Including  a  series  of 
exceptions  that  delete  certain  tests  in 
certain  situations.  For  example.  EPA 
could  advise  the  submitter  to  delete 
tests  for  physical/chemical  properties 
which  were  clearly  inappropriate  for 
his  substance  but  maintain  the  pre- 
sumption that  all  the  health  and  envi- 
ronmental effects  tests  be  performed. 

Further,  exceptions  could  be  based 
on  exposure  and  use  considerations. 
For  example.  EPA  might  advise  that 
environmental  effects  testing  is  not 
needed  for  substances  for  which  the 
chance  of  significant  environmental 
release  is  slight. 

Another  approach  would  be  to 
define  a  minimum  base  set  of  tests  ap- 
plicable to  all  substances  and  provide 
guidance  for  adding  other  tests  appro- 
priate to  the  particular  case.  This  ap- 
proach is  discussed  below  as  a  "tiered 
testing"  approach. 

The  flexible  base  set  approach 
would  contain  more  flexibility  than 
the  comprehensive  or  categorical  base 
set  approaches.  As  more  flexibility  is 
built  in.  however,  the  advantages  of 
detailed  guidance  are  lost.  The  prob- 
ability increases  that  insufficient  or 
inappropriate  information  may  be  de- 
veloped. 

EPA  solicits  comment  on  the  flexible 
base  set  approach  to  testing  guide- 
lines. Specifically,  the  agency  would 
like  to  receive  comments  concerning 
what  tests  might  be  placed  in  the  base 
set  and  how  guidance  concerning  ex- 
ceptions might  be  constructed. 

(d)  Tiered  Testing  Systems— (\)  Gen- 
eral. In  a  tiered  testing  scheme,  tests 
or  groups  of  tests  are  arranged  in  a 
hierachical  structure.  Testing  begins 
with  tests  in  the  lowest  tier  and  pro- 
ceeds as  appropriate  to  higher  tiers. 
Decisions  on  whether  to  go  on  to 
higher  tier  tests  or  to  "exit"  from  the 
testing  scheme  are  made  according  to 
decision  rules  or  criteria.  These  deci- 
sion rules  may  be  general  and  qualita- 
tive or  specific  and  quantitiative.  The 
latter  are  often  referred  to  as  "trig- 
gers." 

In  theory,  a  tiered  testing  scheme 
contains  "screening  tests"  in  the  first 
tier,  followed  by  other  predictive  and 
confirmative  tests  in  higher  tiers.  The 
screening  tests  are  designed  to  disclose 
the  potential  that  the  chemical  may 
exert  a  toxic  effect.  Positive  resxilts 
from  screening  tests  iiulicate  the  need 
to  carry  out  more  elaborate  tests  to 


confirm  the  presence  or  absence  of  the 
toxic  effects  or  to  further  characterize 
or  improve  the  reliability  of  the  origi- 
nal prediction.  The  attractiveness  of 
the  tiered  structure  is  that  is  is  pre- 
sumably not  necessary  to  carry  out 
the  more  expensive  confirmative  tests 
in  cases  where  the  screening  tests 
yield  negative  results.  Thus,  in  theory, 
a  tiered  testing  scheme  can  promote 
cost-efficient  testing. 

The  tests  and  decision  rules  in  a 
tiered  system  can  be  arranged  In  a  va- 
riety of  ways,  depending  on  the  pur- 
pose of  a  particular  testing  scheme 
and  the  degree  of  conservatism  to  be 
built  into  it.  In  other  words,  a  tiered 
system  can  be  constructed  to  yield 
data  for  a  comprehensive  risk  assess- 
ment or  a  preliminary  risk  assessment. 
It  can  address  a  wide  range  of  sub- 
stances and  effects,  or  only  a  few. 

There  are  a  number  of  consider- 
ations that  can  influence  the  selection 
and  sequencing  of  tests  within  a  tiered 
system.  For  example,  tests  can  t>e  ar- 
ranged In  such  a  way  that  each  effect 
of  concern,  such  as  acute  toxicity, 
chronic  toxicity,  cancer  or  birth  de- 
fects, has  equal  priority,  and  all  ef- 
fects receive  adequate  testing.  If  It  Ls 
scientifically  justifiable,  a  tiered  se- 
quence could  t>e  developed  for  each 
effect  with  screening  tests  in  the  first 
tier,  amd  other  predictive  and  confir- 
mative tests  In  higher  tiers.  The  latter 
tests  would  be  more  extensive  and 
more  costly,  and  would  require  more 
time  to  complete.  They  would  need  to 
be  performed  only  when  positive  re- 
sults from  earlier  tests  indicated  a  po- 
tential for  the  particular  effect  of  con- 
cern. 

For  certain  Important  health  and 
environmental  effects  (e.g..  animal  on- 
cogenicity and  chronic  toxicity)  there 
may  l>e  no  validated  short-term  or 
screening  tests.  Therefore,  tiering 
based  on  scientific  criteria  is  not  possi- 
ble for  all  properties  and  effects.  The 
lack  of  short-term  or  screening  tests 
means  that  It  would  be  necessary  to 
perform  expensive  tests  if  one  wishes 
to  test  for  all  significant  effects.  As  a 
result  the  first  tier  of  tests  would  be 
very  expensive.  Thus,  one  of  the  major 
theoretical  advantages  of  a  tiered  test- 
ing system  could  be  diminished  in 
practice  if  tests  for  all  Important  ef- 
fects are  Included. 

A  decision  to  include  only  short-term 
or  screening  tests  in  the  first  tier,  on 
the  other  hand,  would  mean  that  no 
testing  would  be  conducted  for  some 
effects.  Negative  test  results  concern- 
ing those  effects  for  which  screening 
tests  are  available  would  mean  that 
higher  tiers  would  not  be  reached. 
Thus,  effects  represented  only  in  the 
higher  tiers  would  go  untested  in  such 
cases.  EPA  prefers  not  to  ignore  cer- 
tain toxic  effects  simply  because  inex- 


pensive short-term  tcreenlnc  tests  are 
hot  available. 

One  possible  tiered  testing  scheme  is 
similar  to.  and  In  effect  builds  upon, 
the  flexible  base  set  approach  dis- 
cussed above.  EPA  could  identify  a 
minimum  base  set  of  tests  to  provide 
data  which  would  be  presumed  neces- 
sary for  every  chemical  substance. 
This  set  of  tests,  which  could  be  desig- 
nated "Tier  O."  might  relate  to  impor- 
tant physical  or  chemical  properies, 
such  as  vapor  pressure  and  octanol/ 
water  partition  coefficient.  The  Tier  O 
tests  could  be  used  to  determine  which 
types  of  Tier  1  (short-term  and  screen- 
ing) tests  would  be  appropriate  for 
particular  chemical  substances. 

A  tiered  testing  scheme  could  also  be 
constructed  based  on  economic  as  well 
as  scientific  considerations.  Such  a 
scheme  would  have  the  explicit  objec- 
tive that  less  expensive  tests  would  be 
performed  in  the  first  tier  and  more 
expensive  tests  in  higher  tiers.  This 
approach  would  result  in  a  less  costly 
testing  program,  because  only  the  less 
expensive  tests  would  be  carried  out 
routinely.  More  expensive  tests  would 
be  carried  out  only  when  the  less  ex- 
pensive tests  yielded  postltive  results, 
or  (for  effects  for  which  there  are  no 
short-term  or  screening  tests)  when 
other  criteria  for  testing  are  met. 
These  latter  criteria  could  include  pro- 
duction volume,  company  size,  chemi- 
cal profitability,  and  so  forth. 

There  are  two  constraints  associated 
with  this  approach  which  limit  Its  util- 
ity for  scientific  risk  assessment.  First, 
since  the  sequencing  of  tests  would  be 
determined  In  part  by  their  relative 
costs  and  not  solely  by  the  reliability 
of  the  first  tier  tests  as  screens  for  the 
higher  tier  effects,  questions  of  the 
scientific  adequacy  of  the  resulting 
data  might  arise.  Second,  the  conse- 
quence of  such  an  approach  would 
automatically  be  that  effects  for 
which  Inexpensive  tests  exist  would  be 
given  priority  over  other  effects  for 
which  there  are  no  such  tests. 

Though  attractive  from  an  economic 
and  pragmatic  point  of  view,  such  a 
testing  system  may  not  adequately 
protect  society  from  hazardous  chemi- 
cal substances.  For  example.  It  Is  argu- 
able that  long-term  chronic  health  ef- 
fects should  be  of  greater  concern  to 
EPA  under  section  5  than  short  term 
acute  effects.  If  so.  performance  of 
chronic  studies  should  not  depend  on 
the  results  of  short  term  tests  which 
are  not  scientifically  related  to  the 
evaluation  of  chronic  effects. 

A  tiered  testing  system  should  in- 
clude criteria  following  each  tier  to 
guide  decisions  concerning  whether  to 
go  on  to  higher  tiers  or  terminate  test- 
ing. These  decision  criteria  can  be 
quantitative  or  qualitative,  rigid  or 
flexible.  Various  s\iggested  testing 
schemes,  for  example,  have  incorpo- 


rated decision  criteria  based  upon  ex- 
posure or  environmental  release  po- 
tential, such  as  quantitative  or  qualita- 
tive estimates  of  production  volume, 
discharge  volimie.  specific  uses,  or  esti- 
mated envirotunental  concentrations. 
Other  decision  criteria  have  been  sug- 
gested on  the  basis  of  Indicators  of  en- 
vironmental persistence  or  bioconcen- 
tration  potential,  such  as  volatility  or 
sorption  loss  rates,  hydrolytlc  half -life. 
BOD/COD  ratios,  water  solubility,  or 
octanol-water  partition  coefficients. 
Further,  most  schemes  employ  one  or 
more  decision  criteria  related  to  acute 
animal  toxicity,  in  the  form  of  LD»  or 
LCio  values,  relationships  of  static  to 
flow-through  bloassay  data,  or  other 
parameters.  It  Is  important  to  recog- 
nize that  decision  criteria,  like  the  tier 
structure  Itself,  can  l>e  based  on  both 
scientific  and  policy  consideration.  For 
example,  triggers  can  t>e  established 
that  make  it  relatively  difficult  or  rel- 
atively easy  for  a  substance  to  exit 
from  the  testing  system.  Establishing 
decision  criteria  which  are  extreme  in 
either  direction  defeats  much  of  the 
purpose  of  the  tiered  system.  There- 
fore, the  nature  and  sensitivity  of  deci- 
sion criteria  have  a  great  deal  to  do 
both  with  the  expense  of  testing  a  sub- 
stance and  the  degree  of  certainty 
that  the  testing  system  will  yield  a  low 
percentage  of  false  negative  and  false 
positive  results. 

EPA  could  sequentially  develop  a 
series  of  tiered  testing  systems  on  the 
basis  of  categories  of  chemicals  or  use 
or  exposure  patterns.  This  approach 
would  eliminate  some  of  the  difficul- 
ties inherent  in  addressing  the  uni- 
verse of  new  chemical  substances  in  a 
single  testing  guidelines  package.  It 
probably  would  permit  more  detailed 
guidance.  However,  more  time  and  re- 
sources would  probably  be  required  to 
develop  this  approach. 

(2)  Testing  schemes  recommended  to 
EPA.  In  the  course  of  developing  test- 
ing guidelines.  EPA  has  considered  a 
number  of  tiered  testing  schemes  de- 
veloped by  various  Interested  parties, 
such  as  the  Conservation  Foundation. 
National  Academy  of  Sciences.  Euro- 
pean Economic  Community.  American 
Institute  of  Biological  Sciences,  Ameri- 
can Society  for  Testing  and  Materials, 
and  several  chemical  manufacturers. 
Though  the  schemes  have  been  devel- 
oped by  diverse  groups,  they  have 
some  elements  In  conunon.  Generally 
spoaking.  the  recommended  test 
schemes  tend  to  contain  basic  physical 
and  chemical  properties  and  short- 
term  acute  toxicity  tests  in  the  lower 
tier,  and  long-term,  chronic  effects 
tests  in  higher  tiers.  The  acute  tests 
are  often  called  "screening  tests." 
though  there  is  often  little  or  no  scien- 
tific support  for  the  proposition  that 
the  results  of  the  acute  tests  are  pre- 
dictive of  certain  chronic  effects  to  be 
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tested  in  the  higher  tiers.  In  some 
cases  lower  tier  tests  appear  to  be 
placed  there  primarily  because  they 
are  less  expensive. 

Some  of  the  recommended  systems, 
though  recognizing  the  need  for  deci- 
sion criteria  for  progressing  from  one 
tier  to  the  next,  do  not  contain  such 
criteria.  In  those  that  do  contain  crite- 
ria, the  criteria  often  appear  to  be 
based  on  subjective  judgments  involv- 
ing economic  and  methodoligical  con- 
cerns as  well  as  scientific  consider- 
ations. Although  such  judgments  may 
be  necessary  to  arrive  at  usable  deci- 
sion criteria,  the  analysis  on  which 
they  are  based  should  be  explicit  so 
that  the  validity  and  implication  of 
the  criteria  can  be  evaluated. 

3.  The  Cost  of  Testing.  It  appears 
that  many  chemicals  currently  in  com- 
mercial production  are  low  volume, 
specialty  chemicals.  Preliminary  infor- 
mation derived  from  the  inventory  of 
chemical  sulistances  developed  by  EPA 
under  section  8(b)  of  the  Act  suggests 
that  approximately  75  percent  of  all 
chemicals  in  production  in  the  United 
States  have  aimual  production  vol- 
umes of  less  than  100,000  pounds. 
Most  of  these  chemicals  have  been  de- 
veloped for  specific  uses.  They  com- 
pete with  numerous  potential  substi- 
tutes and  face  highly  price  sensitive 
demand.  Presumably,  many  new 
chemical  substances  will  share  some  of 
these  features.  For  a  typical  new  sub- 
stance, initial  production  may  be  low 
and  increase  as  the  substance  pene- 
trates the  market.  Making  conserva- 
tive assumptions  about  sales  prices, 
gross  margins  on  sales,  product  lives, 
and  start-up  costs,  it  appears  that  for 
many  new  chemicals  it  may  not  be  eco- 
nomically feasible  to  p>erform  very 
much  testing  for  health  and  environ- 
mental effects  or  chemical  fate  at  the 
premanufacture  stage.  For  some 
chemicals,  the  manufacturer  might 
therefore  decide  to  forego  production 
of  the  chemical  rather  than  incur  the 
cost  of  testing  it.  It  is  thus  possible 
that  premanufacture  testing  sufficient 
to  produce  the  information  needed  for 
a  reasoned  risk  assessment  could  in- 
hibit iimovatlon  in  the  chemical  indus- 
try. A  major  objective  of  testing  guide- 
lines is  to  minimize  this  effect  by  fo- 
cusing testing  efforts  on  substances 
which,  because  of  anticipated  expo- 
sure or  preliminary  indication  of  toxic- 
ity, are  more  likely  to  present  a  risk  to 
health  or  the  en\iroiunent. 

Perhaps  the  most  difficult  situation 
arises  when  a  new  chemical  substance 
is  expected  to  \>t  produced  in  small 
quantities  but  for  a  use  that  will 
expose  large  segments  of  the  popula- 
tion. An  example  would  be  minor  com- 
ponent of  a  widely  used  consimier 
product.  In  this  situation,  the  prol>- 
ability  of  widespread  human  exposure 
would  indicate  the  need  for  health  ef • 
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fects  testing.  However,  the  anticipated 
low  production  volume  might  mean 
that  the  anticipated  profits  from  the 
chemical  would  be  insufficient  to 
cover  the  costs  of  the  necessary  health 
tests.  In  this  situation,  the  manufac- 
ture might  decide  to  not  attempt  to 
market  the  substance. 

Considering  the  premanufacture 
review  program  as  a  whole,  it  Is  diffi- 
cult to  predict  accurately  the  actual 
degree  to  which  chemical  innovation 
might  be  inhibited  by  testing  guide- 
lines. It  would  depend  on  the  cumula- 
tive individual  decisions  of  many  man- 
ufacturers developing  a  variety  of 
chemicals  for  diverse  ilses. 

It  Is  reasoiuible  to  generalize,  howev- 
er, that  detailed  guidance  will  encour- 
age more  testing  to  be  carried  out.  Due 
to  the  cost  of  testing  when  guidance 
indicates  the  need  for  it,  some  low 
market  potential  chemicals  would  not 
ht  produced.  However,  the  public 
would  gain  greater  certainty  that 
those  that  are  produced  do  not  pres- 
ent and  unreasonable  risk  to  health  or 
the  envlrormient.  Conversely,  more 
general  guidance  could  result  in  less 
testing.  Therefore,  there  would  be 
more  chemical  innovation  but  less  cer- 
tainty concerning  rislc  Finding  the 
proper  balance  between  information 
needed  for  public  assurance  of  safety 
and  societal  benefits  from  chemical  in- 
novation is  a  vital  part  of  the  long 
term  successful  implementation  of 
TSCA. 

TSCA  addresses  this  implicit  policy 
conflict  which  it  creates.  In  the  State- 
ment of  Policy  in  Section  2.  TSCA 
states  that  "authority  over  chemical 
substances  and  mixtures  should  be  ex- 
ercised in  such  a  manner  as  not  to 
impede  unduly  or  create  unnecessary 
economic  barriers  to  technological  in- 
novation while  fulfilling  the  primary 
purpose  of  the  Act  to  assure  that  such 
innovation  and  commerce  in  such 
chemical  substances  and  mixtures  do 
not  present  an  uiu«asonable  risk  of 
Injury  to  health  or  the  environment." 
(Section  2(bK3)). 

In  the  context  of  the  premanufac- 
ture notice  program.  EPA  especially 
seeks  public  comment  on  how  to  bal- 
ance the  "primary  purpose"  of  TSCA. 
to  assure  that  new  chemical  sub- 
stances do  not  present  an  unreason- 
able risic.  with  the  admonition  that 
the  Agency  not  "unduly"  imi>ede  inno- 
vation in  the  chemical  industry.  The 
Agency  seeks  comment  on  how  pre- 
manufacture testing  guidelines  can  be 
constructed  to  encourage  the  appro- 
priate balance  between  the  need  for 
test  data  and  the  cost  of  obtaining 
them. 

There  are  several  approaches  to  the 
question  of  guidelines  for  premanufac- 
ture testing  which  could  mitigate  ad- 
verse effects  on  innovation.  Perhaps 
the  most  straightforward  is  the  use  of 
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"productldn  volume  cutoffs"  as  deci- 
sion criteria  In  a  tiered  scheme.  With 
such  an  approach.  EPA  would  advise 
manufacturers  that  It  would  expect 
little  or  no  testing  for  substances 
which  will  be  produced  under  certain 
volume  limits.  This  approach  would 
remove  the  economic  burden  of  testing 
for  many  low  volume  chemicals.  How- 
ever, It  would  be  based  on  the  implicit 
assumption  that  low  production 
volume  equates  with  low  exposure  and 
therefore  low  risk.  Under  this  ap- 
proach, low  production-high  exposiu-e 
chemicals  would  probably  go  untested 
even  though  they  might  be  very  haz- 
ardous. Also,  the  assumption  that  low 
production  Implies  low  exposure  does 
not  consider  particular  segments  of 
the  population,  such  as  production  or 
processing  plant  workers,  whose  expo- 
sure might  be  quite  high.  Given  EPA's 
responsibility  for  considering  all  types 
of  exposure,  an  assumption  which  im- 
plicitly "averages  out"  a  production 
volume  over  the  whole  of  society  in  de- 
ciding that  exposure  levels  will  be  ac- 
ceptable requires  close  scrutiny.  Thus, 
there  are  Issues  associated  with  the 
production  volume  cut-off  approach 
which  weigh  against  its  economic 
merits. 

Another  approach  which  might  miti- 
gate the  overall  economic  Impact  of 
premanufacture  testing  guidelines  In- 
volves the  selection  of  particular  "ef- 
fects of  concern".  Under  this  ap- 
proach. EPA  would  limit  its  testing 
recommendations  to  those  effects  the 
Agency  deems  to  t>e  of  greatest  impor- 
tance in  the  review  of  notices  for  new 
substances.  Cost  estimates  for  testing 
the  properties  and  effects  with  which 
EPA  could  be  concerned  range  from  a 
few  hundreds  or  thousands  of  dollars 
for  many  of  the  chemical  fate  and  eco- 
logical effects  tests,  to  tens  of  thou- 
sands and  even  hundreds  of  thousands 
of  dollars  for  some  of  the  health  ef- 
fects tests.  Biodegradation  tests,  for 
example,  cost  in  the  neighborhood  of 
$5,000-$  12,000  to  perform,  while 
subchronlc  health  tests  cost  $100,000 
or  more  and  chronic  toxicity  and  onco- 
genicity studies  cost  $300.000- $700,000. 
By  focusing  on  certain  effects.  EPA 
would  decrease  the  cost  of  testing  for 
particular  substances.  However,  the 
Agency  would  do  so  at  the  expense  of 
obtaining  information  about  many  ef- 
fects. Because  some  of  the  more  ex- 
pensive tests  relate  to  human  health 
effects,  it  might  be  difficult  to  imple- 
ment the  "effects  of  concern"  alterna- 
tive In  such  a  way  as  to  both  reduce 
cost  and  protect  Important  public 
health  values. 

A  third  way  to  mitigate  the  costs  of 
testing  would  be  to  modify  the  conven- 
tional test  method  which  would  be  in- 
cluded in  a  base  or  first  tier  set  so  as 
to  reduce  the  overall  cost  of  the  set. 
For  example,  less  exi)ensive  test  or- 
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ganlsras  could  be  used  in  90  or  180  day 
subchronlc  testing,  or  the  number  of 
recommended  tests  in  a  mutagenic/on- 
cogenic screening  battery  could  be  re- 
duced. A  problem  with  this  approach 
is  the  loss  of  predictive  power  that 
might  result.  EPA  is  actively  pursuing 
this  option  by  seeking  ways  to  reduce 
the  cost  of  particular  tests  while  main- 
taining adequate  scientific  predictabil- 
ity. 

Another  alternative  would  be  to 
adopt  a  "deferred  testing"  approach. 
For  certain  new  substances  which  EPA 
determines  will  present  little  potential 
risk  at  initial  production  levels  and  in- 
tended uses.  EPA  could  issue  signifi- 
cant new  use  rules  (SNURs)  under  sec- 
tion 5(a)(2).  The  SNUR  for  a  sub- 
stance could  Identify  possible  future 
production  levels  and  uses  for  the  sub- 
stance. Should  these  conditions  be  re- 
alized, the  substance  would  again  t>e 
subject  to  section  5  re\iew  in  terms  of 
its  new  production  level  and  uses.  At 
this  point,  the  section  5  review  might 
Indicate  a  need  for  certain  additional 
testing.  Because  the  chemical  prob- 
ably would  have  a  greater  market  po- 
tential than  when  first  manufactured, 
it  should  be  l)etter  able  to  support  the 
costs  associated  with  additional  test- 
ing. The  general  effect  of  using 
SNURs  in  this  way  would  l>e  to  relate 
levels  and  costs  of  testing  to  the  ex- 
panding market  strength  and  profit- 
ability of  new  chemicals.  Such  a  pro- 
gram could  result  in  a  minimum  ad- 
verse effect  on  production  of  new 
chemicals  while  ensuring  that  those 
which  are  successful  will  be  subject  to 
further  EPA  review. 

EPA  does  not  prefer  to  allow  small 
volume  chemicals,  regardless  of  their 
uses,  to  be  produced  without  some 
testing.  However.  It  is  not  the  Agency's 
Intent  to  encourage  extensive  testing 
of  all  new  chemicals.  EPA  is  aware 
that  in  some  cases  a  relatively  small 
amount  of  data  of  certain  types  will  be 
sufficient  to  perform  an  adequate  risk 
assessment,  while  in  other  cases  data 
from  a  full  range  of  tests,  including 
chronic  toxicity  and  oncogenicity 
tests,  will  be  needed.  As  EPA  gains  ex- 
perience in  performing  risk  assess- 
ments under  TSCA.  the  tradeoffs  be- 
tween the  costs  of  generating  informa- 
tion and  the  value  of  that  information 
will  become  better  understood  and  in- 
corporated into  guidelines  and  section 
4  testing  rule  decisions.  Further,  test- 
ing technology  has  evolved  rapidly  in 
the  recent  past,  and  EPA  expects  that 
it  will  continue  to  do  so.  As  new  tests 
are  developed  and  correlations  among 
tests  are  documented,  EPA  will  revise 
the  premanufacture  testing  guidelines. 
The  goal  will  be  to  maintain  state  of 
the  art  cost  effectiveness  and  scientific 
validity  as  knowledge  of  testing  tech- 
nology advances. 


Finally,  EPA  is  aware  that  it  is  oper- 
ating In  an  area  of  relative  uncertainty 
in  its  efforts  to^evelod  testing  guide- 
line and  incorporate  them  Into  the 
premanufacture  review  program.  For  a 
number  of  reasons,  it  is  difficult  to 
perform  economic  assessments  of  al- 
ternative approaches  to  testing  guide- 
lines. For  example,  the  Agency  does 
not  know  for  a  certainty  how  many 
new  substances  will  be  Introduced 
each  year;  the  types  of  chemicals  they 
win  be;  how  many  of  them  will  be 
small  volume,  low  profit  chemicals:  or 
what  current  Industry  practices  are 
with  respect  to  health  and  environ- 
mental testing.  Ekiually  important,  the 
true  economic  cost  of  a  particular  ap- 
proach to  testing  guidelines  depends 
upon  the  extent  to  which  manufactur- 
ers follow  EPA's  recommendations,  a 
factor  about  which  EPA  cannot  obtain 
advance  knowledge. 

II.  RETEREifCE  Tests  and  Methods 

As  discussed  In  Part  I  above.  EPA 
plans  to  propose  testing  guidelines  to 
support  Implementation  of  the  pre- 
manufacture notification  provisions  of 
section  S  of  the  Toxic  Substances  Con- 
trol Act  (TSCA).  As  a  first  step  in  de- 
veloping testing  guidelines.  EPA  has 
tentatively  identified  a  number  of 
"reference  tests"  for  specific  physical 
and  chemical  properties  and  health 
and  environmental  effects  of  chemical 
substances.  The  reference  tests  will 
advise  a  manufacturer  who  has  decid- 
ed to  evaluate  a  particular  property  or 
effect  which  test  or  tests  EPA  feels  are 
most  appropriate.  Each  reference  test 
will  be  accompanied  by  a  detailed  de- 
scription of  the  preferred  method  for 
conducting  the  test. 

Though  adherence  to  the  reference 
tests  is  voluntary.  EIPA  believes  that 
publishing  recommended  tests  and 
methods  will  encourage  uniformity  of 
testing  methodology.  Uniformity  of 
testing  methodology  is  desirable  be- 
cause it  would  facilitate  risk  assess- 
ment. Use  of  a  recommended  test  and 
method  would  assure  acceptance  of 
the  test  and  method  as  valid.  It  would 
also  allow  EPA  to  focus  its  assessment 
on  the  results  of  tests  rather  than  on 
evaluation  of  a  variety  of  test  meth- 
ods. 

The  reference  tests  will  address  a 
broad  range  of  properties  and  effects. 
The  Agency  does  not  foresee  that  all 
reference  tests  would  be  carried  out  on 
every  new  chemical  substance.  Rather, 
the  reference  tests  will  provide  a  list 
of  recommended  tests  from  which  a 
manufacturer  may,  if  he  desires, 
choose  tests  which  are  appropriate  for 
his  test  plan. 

Also,  EPA  is  participating  in  two 
major  efforts  to  develop  multlagency 
agreement  upon  test  methods.  The 
first  of  these  involves  the  Interagency 
RegiQatory    Liaison    Oroup    (IRLO), 


wtiich  consists  of  the  Occupational 
Safety  and  Health  Administration,  the 
Consumer  Product  Safety  Commis- 
sion, the  Food  and  Drug  Administra- 
tion, and  TPA.  This  group  is  identify- 
ing test  methods  which  would  yield 
data  suitable  for  submission  to  any 
program  within  the  four  agencies. 

The  aeoond  effort  aimed  at  building 
agreement  on  testing  methods  is  an  in- 
ternational effort  sponsored  by  the 
OrganlEatton  for  Economic  Coopera- 
tion and  Development  (OECD).  The 
OBCD  activity  seeks  to  identify 
agreed-upon  test  methods  in  order  to 
avoid  duplicative  testing. 

Except  where  specific  circumstances 
make  a  particular  test  method  Inap- 
propriate. TSCA  section  4.  section  3  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  as  amended  (FIFRA). 
IRLO.  or  OBCD  agreed-upon  methods 
will  be  regarded  as  suitable  tor  new 
chemical  evaluation  purposes.  Fur- 
thermore, section  5  testing  guidance 
will  be  periodically  revised  and  updat- 
ed to  reflect  these  approaches  as  ap- 
propriate. 

The  tests  presented  Iselow  are 
gnniped  into  Ouee  categories  (1)  tests 
for  basic  chemical  and  physical  prop- 
erties and  other  characteristics  associ- 
ated with  environmental  transport 
and  persistence  (Fate  TesU),  (2)  tests 
for  health  effects  and  (3)  tests  for  eco- 
logical effects.  Each  group  of  tests  is 
preceded  by  a  discussion  of  the  need 
for  information  of  that  type  for  risk 
assessment. 

The  tests  and  methods  set  forth 
t>elow  are  those  which  EPA  has  tenta- 
tively identified  as  appropriate  for 
testing  for  certain  properties  and  ef- 
fects. The  Agency  requests  comment 
on  the  scientific  adequacy  of  each  test 
and  method  for  assessing  the  property 
or  effect  to  which  it  pertains. 

Because  there  has  been  considerable 
confusion  concerning  EPA's  reasons 
for  considering  the  array  of  tests  pre- 
sented )\ere.  the  Agency  wishes  to  em- 
phasize that  it  does  not  contemplate 
recommending  that  all  the  tests  be 
performed  on  any  sultstance.  In  fact, 
some  of  these  tests  logically  could  not 
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Indudon  in  any  testing  system  devel- 
oped by  a  manufacturer.  EPA  will  en- 
courage a  manufacturer  to  use  recom- 
mended tests  and  methods,  but  will 
evaluate  on  a  case  by  case  basis  the  va- 
lidity of  any  other  test  or  method 
which  might  be  used  in  premanufac- 
ture testing. 

The  tests  and  methods  presented 
below  vary  in  their  relative  degree  of 
validation  and  standardization.  Some 
have  been  iised  by  a  single  laboratory 
(developed).  Others  have  been  thor- 
oughly tested  In  multQaboratory  com- 
parisons (validated)  and/or  recom- 
mended by  an  appropriate  body  of  ex- 
perts (standardized).  In  addition,  a  few 
tests  have  never  been  performed  using 
the  recommended  methods;  the  meth- 
ods have  been  constructed  from  com- 
ponent parts  of  existing  tests. 

For  each  chemical  property  or 
effect,  the  test  proposed  by  EPA  Is  be- 
lieved to  be  the  most  acceptable  based 
on  standardization  or  other  stated  cri- 
teria. In  some  cases,  a  conventional  or 
wen  known  test  was  not  selected  be- 
cause of  poor  cost-effectiveness.  Inad- 
equate sensitivity,  or  Inappropriate- 
ness  for  assessment.  In  other  cases, 
there  are  tests  which  are  believed  to 
be  potentially  more  suitable  but  which 
were  not  selected  because  they  are  not 
yet  as  well  validated  as  the  recom- 
mended test.  In  the  latter  cases,  the 
Agency  will  support  development  and 
validation  to  the  extent  Justified  by 
circumstances  within  the  constraints 
of  resource  and  time  limitations.  As 
this  development  and  validation  is 
completed,  the  tests  presented  here 
will  be  replaced  or  modified. 

The  tests  are  discussed  in  greater 
technical  detail  In  a  "Draft  Technical 
Support  Document"  which  is  being 
prepared  by  EPA's  Office  of  Toxic 
Substances.  The  "Draft  Technical 
Support  Document"  will  contain  a  ra- 
tionale for  the  choice  of  each  fate  and 
ecological  effects  test  and  method  and 
will  discuss  the  extent  to  which  each 
test  has  been  standardized  or  valldat- 
e± 

Persons  interested  In  submitting 
technical  commments  on  the  tests  and 


be  performed  on  the  same  substance  ^jnethods  described  below  are  urged  to 
(for  example,  tests  for  liquid  densi 


noe^Jne: 

iitjT     tlTS 


first  obtain  a  copy  of  the  "Draft  Tech- 


and  particle  size).  Similarly,  a  test  for 
aquatic  toxicity  would  not  normally  be 
recommended  for  a  volatile  liquid 
which  will  not  t>e  disctiarged  to  water. 
In  fact,  as  stressed  in  the  discussion  in 
Part  I.  EPA  expects  that  a  manufac- 
turer will  design  a  test  plan  which  is 
appropriate  for  tils  chemical,  its  char- 
acteristics, and  use.  He  will  therefore 
select  the  tests  which  are  necessary  to 
execute  his  test  plan.  The  purpose  of 
developing  these  tests  is  to  establish 
Agency  preferences  for  particular  tests 
and  methods  for  use  in  assessing  the 
potential  for  partictilar  effects.  Each 
recommended  test  will  be  available  for 


nical  Support  Document."  (See  SUP- 
PLEMENTARY INFORMATION  at 
the  beginning  of  this  document) 

RHatUmship  to  Other  Testing 
G^ideiines  and  Standards 

The  devel(^;mient  of  tests  for  TSCA 
section  5  premanufacture  testing 
guidelines  relates  to  ottier  ongoing 
EPA  test  development  activities. 
Under  section  4  of  TSCA  and  section  3 
of  FIFRA.  EPA  is  developing  proposed 
testing  approaches  for  a  detailed  eval- 
uation of  selected  industrial  chemicals 
and  pestiddea,  respectively.  Because 
the  two  statutes  are  similar  in  pur- 
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pose,  final  requiranents  wiU.  to  the 
maximum  extent  possible,  be  identical 
for  those  tests  common  to  both. 

A.  Chekical  Fate  Tests 

a-t .  Dxscussiov  or  chimtcai.  raTi 

Assessment  of  the  fate  of  a  chemical 
substance  after  Its  release  into  the  en- 
vironment is  essential  for  the  evalua- 
tion of  potential  risk.  Fate.  In  this 
sense,  is  defined  as  the  transport  and 
transformation  of  a  chemical  by  natu- 
ral means  after  it  is  released  to  the  en- 
vironment Trom  a  point  source  (e.g.,  a 
manufacturing  plant  or  waste  treat- 
ment plant),  a  diisposal  site  (e.g..  land- 
fill), or  a  dispersive  use.  Determination 
of  the  fate  of  a  chemical  in  the  envi- 
ronment helps  identify: 

•  The  nature  of  dispersal  and  ulti- 
mate distribution. 

•  The  types  of  reactions  in  which 
the  chemical  participates  during  trans- 
port 

•  The  chemical  formCs)  and 
concentrationU)  to  which  the  environ- 
ment will  be  exposed. 

•  The  biological  organisms  exposed 
to  the  chemicaL 

Two  categories  of  reference  teats  are 
recommended  to  support  the  prelimi- 
nary evaluation  of  the  i>otential  fate 
of  a  new  chemical  substance  in  the  en- 
vironment: transport  tests  and  persis- 
tence tests.  The  first  category  deals 
with  physical  and  chemical  character- 
ization of  substances,  including  key 
parameters  to  allow  predictions  to  be 
made  regarding  how  and  where  a  sub- 
stance could  be  transported  after  re- 
lease into  the  environment.  The 
second  category  deals  with  the  suscep- 
tibility or  resistance  of  a  chemical  sub- 
stance to  degradation  by  chemical, 
photochemical,  or  biological  mecha- 
nisms in  the  environment.  Environ- 
mental transport  and  persistence  are 
both  important  elements  in  the  esti- 
mation of  potential  environmental  ex- 
posure of  a  new  chemical  substance. 

The  following  is  a  list  of  chemical 
and  physical  properties  and  environ- 
mental fate  characteristics  that  EPA 
considers  potentially  lmi}ortant  for 
evaluating  a  proposed  new  chemical 
substance  (except  where  the  nature  of 
a  partlctilar  chemical  or  Its  intended 
use  or  distribution  indicate  that  such 
Information  is  unnecessary  or  unwar- 
ranted): 

1.  Spectral  data,  including  an  x-rajr 
diffraction  spectrum  for  inorganic  sub- 
stances, or  a  mass  or  alternative  spec- 
trum for  most  other  substances. 

2.  Density,  for  liquid  or  solid  sub- 
stances. 

3.  SolubiUty  in  water. 

4.  Octanol/water  pattitioa  coeffi- 
cient. 

5.  Melting  and  boiling  points. 

6.  Dissociation  constant  in  water  for 
substances  which  dissociate  in  water.  ^ 
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7.  Particle  size  distribution  for  in- 
soluble solids. 

8.  Degradation  characteristics, 
noting  roughly  how  fast  such  degrada- 
tion occurs  upon  exposure  to  oxidants, 
water,  sunlight,  microorganisms,  and 
the  identity  and  characteristics  of  sig- 
nificant degradation  products  (see  test 
methods  in  section  A4). 

9.  Flammability.  using  standard 
flammability  test(s)  required  by  the 
Department  of  Transportation  for  ma- 
terials in  commerce. 

10.  Vapor  Pressiire. 

11.  Adsorption/desorption  on  partic- 
ulate surfaces. 

Many  of  the  physical/chemical 
(transport)  tests  recommended  below 
are  reference  methods  that  are  al- 
ready commonly  performed  by  manu- 
facturers to  develop  sufficient  infor- 
mation to  move  from  research  to  pro- 
duction status  or  to  satisfy  require- 
ments of  other  regulatory  agencies 
such  as  the  Department  of  Transpor- 
tation. The  most  cost-effective,  state- 
of-the-art  persistence  testing  methods 
were  selected  whenever  possible.  For 
example,  blodegradation  tests  that  re- 
quire radio- labeled  substrates  were  not 
Included  in  this  preliminary  set  of 
tests.  In  some  cases,  several  common- 
ly-used tests  are  combined  into  a 
single  recommended  protocol  because 
the  individual  tests  could  not  cost-ef- 
fectively satisfy  the  Information  needs 
for  premanufacture  assessment.  The 
Agency,  however,  has  studies  under 
way  to  validate  less  expensive  experi- 
mental methods  and  will  be  substitut- 
ing them  as  soon  as  they  become  avail- 
able. 

Most  of  the  physical  and  chemical 
characterization  of  new  chemical  sub- 
stances can  be  carried  out  before  per- 
sistence testing  is  initiated.  This  ap- 
proach provides  information  for  deter- 
mining the  optimum  ways  to  conduct 
persistence  testing  and  in  some  cases 
can  sene  as  a  basis  for  deciding  that 
certain  persistence  tests  are  unwar- 
ranted. Therefore  prudent  sequencing 
of  tests  can  often  reduce  the  time  and 
cost  for  developing  necessary  informa- 
tion. This  is  demonstrated  in  the  fol- 
lowing examples: 

•  Water  solubility  should  be  deter- 
mined early-on  since  the  results  can 
guide  the  design  and  conduct  of  most 
other  tests. 

•  Boiling  point  determinations  can 
serve  a  "range-finding"  function  for 
measuring  vapor  pressure,  meaning 
that  only  one  of  the  two  vapor  pres- 
sure tests  need  be  conducted. 

•  An  early  measurement  of  hydroly- 
tlc  degradation  should  be  made,  since 
if  a  substance  hydrolyzes  rapidly,  tests 
of  adsorption  and  blodegradation  may 
not  be  required. 

•  Soil  thin  layer  chromatography 
testing  could  serve  as  a  "range- find- 


ing" test  for  adsorption  isotherm  tests 
when  needed. 

The  chemical  fate  tests  and  methods 
presented  below  were  developed  to 
provide  sufficient  data  for  an  initial 
evaluation  of  the  fate  of  a  generalized 
chemical.  The  choice  of  test  to  run  for 
any  particular  chemical  will  be  gov- 
erned by  the  nature  of  the  chemical 
and  its  intended  use.  projected 
volume,  and  distribution.  Methodolo- 
gies are  evolving  and  these  tests  will 
be  replaced  or  modified  as  new  meth- 
ods are  developed  or  old  ones  im- 
proved. These  tests  are  state-of-the-art 
or  widely  accepted.  In  either  case, 
they  were  chosen  to  yield  risk  assess- 
ment data  in  the  most  cost-effective 
way. 

A- 2.  GENERAL  FROVISIOlfS 

A-2.1  QtuUity  Assurance.  EPA  is 
currently  drafting  CJood  Laboratory 
Practices  (OCP)  under  section  4(b)  of 
TSCA.  When  these  become  available, 
they  will  provide  detailed  guidance  on 
proper  procedures  for  laboratory  man- 
agement and  the  conduct  of  tests. 

A-2.2  Geneml  References.  The  test- 
ing guidelines  proposed  imder  Part 
162.  Chapter  I.  Title  40  of  the  Code  of 
Federal  Regulations  (Pesticide  Guide- 
lines, Subpart  D.  Chemistry  Require- 
ments, Federal  Register  43(132): 
29708-29724)  are  recommended  as  the 
reference  for  any  chemical  fate  tests 
not  swidressed  in  the  following  discus- 
sions. As  test  standards  are  developed 
and  published  under  section  4(b)  of 
TSCA  and  by  the  Interagency  Regula- 
tory Liaison  Group  (IRLG),  they  will 
also  ser\'e  as  tests  for  use  under  sec- 
tion 5  of  TSCA.  Other  suggested  refer- 
ences are  noted  under  the  individual 
tests  contained  In  these  guidelines. 

A-2.3  Test  Substance,  (a)  Data  ob- 
tained by  tests  conducted  with  the 
technical  grade  product  to  be  market- 
ed by  the  manufacturer  will  be  most 
relevant  for  assessment  purposes 
unless  that  Is  not  the  most  probable 
formulation  to  which  the  environment 
win  be  exposed  or  unless  indicated  dif- 
ferently in  a  specific  test  method 
listed  below.  If  the  technical  grade 
product  is  not  tested,  an  explanation 
of  the  reason  for  the  substitution 
would  help  validate  the  data  for  as- 
sessment. If  possible,  a  description  of 
the  differences  l)etween  the  substance 
that  was  used  and  the  market  product, 
including  a  description  of  its  physical 
state  and  chemical  nature  luid  how 
these  may  affect  biological  character- 
istics should  be  given. 

(b)  Test  results  will  be  more  consist- 
ent if  the  lot  of  the  substance  tested  is 
the  same  for  the  duration  of  the 
study,  and  if  the  sample  is  stored 
under  conditions  that  maintain  its 
purity  and  stabUlty.  If  a  test  substance 
will  not  be  stable  for  the  duration  of 
the  study  or,  for  other  reasons,  it  is 


not  possible  to  use  the  same  lot 
throughout  the  test,  subsequent  lots 
of  the  test  substance  should  be  select- 
ed that  are  as  nearly  identical  to  the 
original  lot  as  practicable.  Chemical 
assays  should  be  performed  to  assure 
this  composition. 

(c)  Data  are  more  easily  and  accu-  ■ 
rately  interpreted  when  the  composi- 
tion of  each  lot  of  the  test  substance, 
including  the  name  and  quantities  of 
contaminants  and  Imptirities.  is 
known.  An  analysis  of  composition 
should  Include  the  amount  of  any  un- 
knowns, so  that  100%  ±5%  of  a  sample 
is  accounted  for.  (Ideally,  the  amount 
of  any  unknown  should  not  exceed 
0.5%  of  the  total). 

A-2.4  Data:  Suggested  FormaL  (at 
OeneraL  The  data  generated  by  test- 
ing are  most  useful  for  assessment  if 
submitted  in  a  report  format.  Such  a 
report  should  include  all  information 
necessary  for  a  generally  complete 
evaluation  of  the  test  procedures  and 
results.  Including  information  on  the 
facility  performing  the  study,  informa- 
tion on  the  test  substance,  a  descrip- 
tion of  the  test  procedures,  presenta- 
tion of  the  data  generated,  and  a  sum 
mary  and  analysis  of  the  test  results. 
The  following  information  is  consid- 
ered valuable  for  assessment: 

(b)  Information  on  Testing  Labora- 
tory/Sponsor. (1)  Name(s)  and 
addre8s(e8)  of  the  facility  performing 
the  study,  and  of  the  sponsor  if  differ- 
ent from  the  testing  facility. 

(2)  Laboratory  study  number 

(c)  Information  on  Test  Substance. 
(1)    Identification    of    the    test    sub 
stance,     including     chemical     name, 
chemical    abstract    number,    sponsor 
code  number,  synonyms,  and  molecu 
lar  stru(;ture. 

(2)  A  qualitative  and  quantitative  de- 
termination of  chemical  composition 
(including  names  and  quantities  of 
known  contaminants  and  Impurities, 
so  far  as  is  technically  feasible). 

(3)  Name  of  the  manufacturer,  lot 
number(s)  of  test  substance,  method 
of  synthesis,  date(s)  when  received 
and  storage  procedures. 

(4)  Relevant  physical  properties  of 
the  test  substance,  such  as  physical 
state,  ph,  stability,  melting  point, 
purity  and  solubility. 

(5)  Identification  and  composition  of 
any  vehicles  or  other  materials  used  in 
testing  the  substance. 

(d)  Description  of  the  test  proce- 
dures. (1)  Specification  of  test  meth- 
ods, including  a  full  description  of  the 
experimental  design  and  procedures. 
reference(8)  to  the  chosen  test 
method,  tiie  length  of  the  study,  and 
the  dates  on  which  the  study  began 
and  ended. 

(2)  Meth(xls  of  all  chemical  analyses 
performed  for  determining  concentra- 
tions of  test  substances,  impurities  or 
degradation  products,  along  with  the 


precMon  and  accuracy  of  the  test 
methods. 

(3)  Appropriate  statistical  methods 
used  to  summarize  experimental  data, 
express  trends,  and  evaluate  the  sig- 
nificance of  differences  in  data  from 
individual  test  groups.  For  example, 
data  averages  or  means  accompanied 
by  standard  deviation  allow  assess- 
ment of  the  variability  in  the  raw 
data.  In  addition,  the  standard  errors 
of  the  means  may  also  be  calculated 
for  their  use  in  comparing  means  from 
different  tests  groups.  However,  nota- 
tions of  statistically  significant  differ- 
ences along  with  the  confidence  level 
of  probability,  could  substitute  for 
standard  errors. 

(4)  References  to  statistical  methods 
for  analyzing  the  data,  and  to  pub- 
lished literature  used  in  developing 
the  test  protocal.  performing  the  test, 
making  and  interpreting  observations, 
and  compiling  and  evaluating  the  re- 
sults. 

(3)  Presentation  of  Data  Generated. 
All  data  which  would  be  useful  for  as- 
sessment from  each  of  the  test  meth- 
ods. 

<f)  Summary  Analysis  of  Test  Re- 
sults. A  summary  and  analysis  of  the 
data,  and  a  statement  of  the  conclu- 
sions drawn  from  the  analjrsis.  The 
summary  oould  highlight  positive  data 
or  obsenrations  and  deviations  from 
control  data. 

A-2.5    Miscellaneojis  Consider- 

ations, (a)  Since  photochemical  effects 
may  Influence  test  results,  reaction 
mixtures  should  be  shielded  from  inci- 
dent light  whenever  practical  during 
the  experimental  period. 

(b)  The  use  of  trade  names  in  the 
text  is  not  Intended  as  an  endorsement 
by  EIPA  but  is  merely  intended  to  illus- 
trate examples  of  equipment,  materi- 
als and  other  facilities  suitable  for  the 
tests  described. 

*-3.  PUTSICAL/CHEMICAL  PROPERTIES. 
MEASUREMENTS.  AND  TESTS 

A-3.1  General  Chemicals  dis- 
charged into  the  environment  are  gen- 
erally released  into  one  or  more  of 
three  medlsu  air.  water  and  soil.  ■  Dis- 
charged materials  often  do  not  reside 
long  in  one  medium  but  are  transport- 
ed to  other  media  by  processes  that 
depend  upon  the  characteristics  of 
chemical  substances,  as  well  as  mete- 
orological conditions,  the  flow  of  sur- 
face waters,  the  location  and  flow  of 
groundwaters,  tidal  action,  topograph- 
ic characteristics  and  the  physical  and 
chemical  characteristics  of  soils,  sedi- 
ments, and  particulates.  An  analysis  of 
the  transport  and  fate  of  discharged 
chemicals  is  further  complicated  be- 
cause the  media  can  be  divided  into  a 
variety  of  subtypes.  Thus,  water  c»n 
be  fresh,  saline,  or  estuarlne,  surface 


■Includinc  atmospheric  particulates  and 
aquatic  sediments. 


or  ground,  free  or  bound.  Similarly, 
soils  vary  widely  in  structure,  composi- 
tions, and  chemical  properties. 

The  permutations  that  stem  from 
these  variables  are  enormous.  No 
simple  test  scheme  can  predict  abso- 
lutely how  long  a  chemical  will  remain 
in  one  particular  location,  or  by  what 
mechanism  and  at  what  rate  it  win  mi- 
grate. The  most  any  test  sequence  can 
accomplish  Is  to  provide  data  which  a 
skilled  evaluator  can  integrate  with 
other  information  to  draw  presump- 
tive conclusimis.  These  conclusions  In- 
dicate where  a  particular  chemical  is 
lik^y  to  be  distributed  and  a  rough 
order-of -magnitude  estimate  of  its  <»n- 
centration.  Often  the  results  of  such 
an  analysis  can  rule  out  the  possibility 
of  a  chemical  entering  certain  environ- 
ments in  significant  concentration. 
Such  conclusions  are  valuable  since 
they  markedly  reduce  the  time,  effort, 
and  cost  of  subsequent  testing. 

A-3.2  Water  SolubUity.  (a)  Obfec- 
tixfes.  The  water  solubility  of  a  chemi- 
cal is  an  Important  characteristic  for 
establishing  that  chemical's  potential 
environmental  movement  and  distribu- 
tion. In  general,  highly-soluble  chemi- 
cals are  more  likely  to  be  distributed 
by  the  hydrologic  cycle  than  poorly- 
soluble  chemicals. 

Water  solubility  can  also  affect  ad- 
sorption and  desorption  on  soils  and 
volatflity  from  aquatic  systems.  Sub- 
stances which  are  more  soluble  are 
more  likely  to  desoijb  from  soils  and 
less  likely  to  volatilize  from  water. 
Water  solubility  can  also  affect  possi- 
ble transformation  by  hydrolysis,  pho- 
tolysis, oxidation,  reduction,  and  bio- 
degradation  in  water.  Finally,  the 
design  of  most  chemical  tests  and 
many  ecologica!  and  health  tests  re- 
quires precise  knowledge  of  the  water 
solubility  of  chemicals. 

Water  solubility  is  an  important  pa- 
rameter for  assessment  of  all  solid  or 
liquid  chemicals.  Water  solubility  is 
usually  not  useful  for  gases  because 
their  solubility  in  water  is  measured 
when  the  gas  above  the  water  is  at  a 
partial  pressure  of  one  atmosphere. 
Thus,  solubility  of  gases  does  not  gen- 
erally apply* to  environmental  assess- 
ment because  the  actual  partial  pres- 
sure of  a  gas  in  the  environment  is  ex- 
tremely low. 

(b)  Rationale.  Several  methods  have 
been  published  for  determining  the 
saturated  water  solubility  of  chemi- 
cals. In  selecting  the  method  to  use, 
three  factors  should  be  kept  in  mind 
when  determining  the  true  saturated 
equilibrium  water  solubility.  First, 
most  methods  define  a  specific  time 
period  for  immersion  in  a  constant- 
temperature  bath,  after  which  it  is  as- 
sumed that  saturation  has  t>een 
achieved.  This  is  not  always  accurate, 
particularly  In  the  case  of  very  hydro- 
phobic chemicals.  Second,  very  hydro- 


phobic solids  ineritably  form  colloids 
when  mixed  with  water.  Some  meth- 
ods do  not  provide  for  the  removal  of 
these  colloidal  suspensions  and  result 
in  inaccurate  measurement.  Third, 
water  purity  is  extremely  important 
for  meaningful  solubility  determina- 
tions. These  factors  are  important  and 
were  all  considered  in  choosing  the 
tests  for  water  solubility  recommend- 
ed below. 

The  composition  of  natural  waters 
can  vary  greatty.  Environmental  varia- 
bles such  as  pH,  water  hardness,  ca- 
tions, anions,  naturally  occurring  or- 
ganic substances  (e.g.,  humic  and 
fulvic  adds,  hemicelluloses)  and  or- 
ganic pollutants  all  affect  the  solubil- 
ity of  chemicals  In  water.  Some  bodies 
of  water  contain  enough  organic  and 
inorganic  impurities  to  significantly 
alter  the  solubility  of  poorly  soluble 
chemicals.  Since  it  is  difficult,  if  not 
impossible,  to  define  a  standard  natu- 
ral water,  very  pure  water  should  be 
used  Instead  of  natural  water  in  deter- 
mining the  water  solubility  of  chemi- 
cals. 

When  attempting  to  determine  the 
true  saturated  equilibrium  of  very  hy- 
drophobic chemicals,  it  should  be  rec- 
ognized that  colloids  can  form  and  do 
not  readily  aggregate.  Therefore,  it  is 
suggested  that  the  sample  be  ultraoen- 
trlfuged  at  two  or  three  different  O 
values  for  one  half  hour  at  constant 
temperature  until  concentration 
changes  are  smalL  This  will  remove 
colloidal  particles  (Biggar  and  Riggs. 
1974). 

A  recently  published  meth<xl  used 
coupled  column  liquid  chromatog- 
raphy to  determine  the  aqueous  solu- 
bility of  some  very  hydrophobic  organ- 
ic chemicals  (poly cyclic  aromatic  hy- 
drocarbons) (May.  et  al..  1978).  The 
method  seems  promising  but  needs 
more  experimental  work  on  a  variety 
of  very  hydrophobic  chemicals  before 
it  qualifies  as  state-of-the-art.  No 
single  method  covers  the  entire  range 
of  solubilities  in  water.  Thus,  several 
methods  are  given  to  cover  the  range 
of  water  solubilities  from  the  part-per- 
billion  (^/l)  range  to  greater  than  ap- 
proximately 500  mgA. 

(c)  Jiref/to<f«— (1)  Test  details.  (A) 
The  following  considerations  should 
be  taken  Into  account  when  determin- 
ing the  solubility  of  chemicals  In 
water 

(i)  See  Mader  and  Grady  (1970)  for  a 
discussion  of  methods  for  determining 
the  solubility  of  solutes  in  liquids 
before  making  measurements. 

(ii)  One  should  conduct  solubility  ex- 
periments in  a  thefmostatic  bath  with 
a  shaker,  good  temperature  control, 
and  an  accurate  temperature  measur- 
ing device.  Determine  the  solubility  at 
10.  20.  and  30  ±  1'  C. 

(ill)  When  dissolving  very  hydropho- 
bic chemicals  in  water,  as  little  ^ta- 
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tion  as  possible  should  be  used  to  mini- 
mize agglomeration  of  the  finely  dis- 
persed particles. 

(iv)  In  some  cases,  very  hydrophobic 
chemicals  tend  to  adsorb  to  the  sur- 
face of  the  vessels.  To  minimize  this, 
all  transfer  vessels  should  be  prerinsed 
with  waterphase  aliquots. 

(V)  The  solubility  of  chemicals  which 
reversibly  ionize  or  protonate  (e.g..  in- 
organic acids  and  bases,  carboxylic 
acids,  phenols,  and  anilines)  should  be 
measured  at  pH  5.0.  7.0.  and  9.0.  Pre- 
pare buffer  solutions  according  to  the 
Handbook  of  Chemistry  and  Physics 
(1974-1975). 

(vl)  Very  pure  water  (e.g..  water  com- 
parable to  reagent  grade  water  from  a 
miUipore  Milli-Q-System)  should  be 
used. 

(B)  The  principal  method  for  deter- 
mining the  solubility  of  a  chemical  at 
saturation  is  to  analyze  the  solution 
by  some  suitable  physical  or  chemical 
method.  Whenever  possible,  an  analyt- 
ical pro<'edure  should  be  used  having  a 
precision  within  ±5%. 

(C)  Solubility  measurements  should 
be  made  on  analytically  pure  chemical 
(greater  than  99%  by  weight  pure),  if 
possible.  If  the  chemical  contains  some 
impurities,  the  nature  and  amount  (%) 
of  each  impurity  should  be  specified. 

(D)  To  determine  the  solubility  of 
•■olids  and  liquids  in  water  at  concen- 
trations greater  than  approximately 
COO  mg/L  Mader  and  Grady  (1970)  de- 
scribed a  method  to  determine  the 
solubility  of  solids  in  liquids.  The  ap- 
paratus designed  by  Lombardo  (1967) 
should  be  used,  with  very  pure  water 
as  the  solvent.  Equilibrium  is  ap- 
proached by  undersaturation  and 
oversaturation.  When  duplicate  deter- 
minations with  both  approaches  yield 
concentrations  within  ±5%,  the  true 
saturated  equilibrium  solubility  has 
been  reached. 

In  addition,  Mader  and  Grady  (1970) 
doscribed  a  method  to  determine  the 
.'.olubility  of  liquids  in  liquids.  Very 
pure  water  should  be  used  as  the  sol- 
vent. Equilibrium  is  approached  by  un- 
•lersatxu-ation  and  oversaturation. 
When  duplicate  determinations  with 
both  approaches  give  concentrations 
within  ±5%,  the  true  saturated  equi- 
librium solubility  has  been  reached. 

If  the  concentration  of  the  solute  ex- 
ceeds 10  gm/1.  the  density  of  the  solu- 
tion can  be  determined  by  weighing 
known  volumes  of  the  solution  at  the 
same  temperature  as  the  constant- 
temperature  bath.  Duplicate  determi- 
nations should  agree  to  within  ±5%.  If 
the  concentration  of  the  solute  is  less 
than  10  gm/1.  the  density  of  the  solu- 
tion does  not  have  to  be  measured  and 
can  be  assumed  to  be  the  same  as  the 
density  of  water  at  the  temperature  of 
the  constaftt-temperature  bath.  See 
the  Handbook  of  Chemistry  and  Phya- 


ics    (1974-1975)    for    the    density    of 
water  as  a  function  of  temperature. 

(E)  To  determine  the  solubility  of 
solids  in  vaaterfrom  1  mgA  to  approxi- 
mately 500  mgA.  The  Pesticide  Guide- 
lines described  a  nephelometric 
method  to  determine  the  solubility  of 
solids  in  water  from  one  to  a  few  hun- 
dred ppm  (EPA,  1975).  For  further  de- 
tails on  carrying  out  nephelometric 
(turbidity)  measurements  see  Methods 
of  Chemical  Analysis  of  Water  and 
Wastes  (EPA,  1974).  Special  sonicators 
should  be  used  to  form  stable  suspen- 
sions (Rlggs  and  Biggar.  1965).  Very 
pure  water  should  be  used  and  the  ex- 
periments conducted  in  duplicate. 

(P)  To  determine  the  solubility  of 
very  hydrophobic  solids  in  voater.  For 
very  hydrophobic  organic  chemicals 
which  form  colloids,  the  following 
method  can  be  used.  The  chemical 
should  be  dissolved  in  a  suitable  vola- 
tile organic  solvent  and  coated  on  the 
walls  of  a  vessel.  One  should  avoid 
coating  the  bottom  of  the  vessel.  A 
teflon-coated  magnetic  stirrer  should 
be  carefully  placed  in  the  bottom,  very 
pure  water  added,  and  the  mixture 
slowly  stirred.  Concentration-time 
studies  should  be  conducted  to  make 
sure  that  true  saturated  equilibrium 
solubility  has  been  reached.  When  the 
concentration  reaches  a  plateau,  this 
indicates  true  saturated  equilibrium 
solubility.  When  determining  the  con- 
centration of  chemical  in  the  aqueous 
phase,  the  suspension  should  be  cen- 
trifuged  at  two  or  three  different  O 
values  for  one-half  hour  at  constant 
temperature  until  concentration 
changes  are  small  (Biggar  and  Riggs, 
1974).  For  several  pesticides,  centrlfu- 
gation  at  approximately  39,000  O  re- 
moved the  colloidal  particles  corre- 
sponding to  0.01  ^  particle  size  (private 
communication  with  Biggar).  Centri- 
fuge tubes  which  can  be  tightly  sealed  , 
should  be  used.  Solubility  experiments 
should  be  conducted  In  duplicate. 

(G)  To  determine  the  solubility  of 
hydrophobic  liquids  in  toater.  For  hy- 
drophobic liquids,  the  method  of 
McAuliffe  (1966)  is  recommended, 
with  the  following  modifications:  (1) 
Very  pure  water  should  be  used;  (2) 
Concentration-time  studies  should  be 
conducted  to  make  certain  that  true 
saturated  equilibrium  solubility  ts 
reached.  When  the  concentration 
reaches  a  plateau,  this  indicates  true 
saturated  equilibrium  solubility.  To 
make  s\ire  that  no  emulsions  persist, 
the  aqueous  phase  should  be  checked 
with  a  Hach  2100  Turbidimeter  (or  an 
equivalent  Instrument).  If  the  emul- 
sions persist  for  a  long  time,  high 
speed  centrlfugation  in  tightly  sealed 
tubes  is  suggested  to  break  the  emul- 
sion. Solubility  determinations  should 
be  conducted  in  duplicate. 

(2)  Calculations  and  Information 
Which    Should    be    Recorded.     The 


method  used  for  determining  the  satu- 
rated water  solubility  should  be  given. 
In  describing  the  analytical  method 
used,  an  outline  of  the  detailed  proce- 
dure and  the  calibration  data  are  con- 
sidered important,  as  are  the  mean 
solubility  and  the  standard  deviation. 
In  addition,  if  extraction  methods 
were  used  to  separate  the  solute  from 
the  aqueous  phase,  a  description  of 
the  method  of  extraction  and  recovery 
data  should  be  provided. 

For  the  nephelometric  method,  a 
plot  of  the  turbidity  vs.  concentration 
should  give  a  straight  line.  The  best 
equation  for  the  straight  line  should 
be  calculated  by  linear  regression  anal- 
ysis and  the  solubility  determined 
from  this  equation  at  the  point  of  zero 
turbidity.  The  slope.  Intercept,  correla- 
tion coefficient  (R*),  and  the  solubility 
of  each  set  of  experiments  should  be 
recorded.  The  mean  solubility  and 
standard  deviation  should  be  recorded. 
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A-S.3  Octanca/Water  Partition  Co- 
efficient (a)  Objectives.  When  a 
chemical  enters  a  living  organism,  its 
accumulation  and  transport  are  gov- 
erned by  polarity,  water  solubility,  af- 
finity for  fatty  tissues,  and  the  nature 
of  potential  binding  to  biological  re* 
ceptors. 

The  octanol/water  partition  coeffi- 
cient is  an  indicator  of  bioconcentra- 
tion  potential  in  fatty  tissues  In  aquat- 
ic and  other  living  organisms.  The  par- 
tition coefficient  is  one  factor  in  deter- 
mining whether  to  conduct  fish  bio- 


concentration  studies.  Its  relationship 
to  molecular  structure  and  in  some 
cases  toxicity  also  makes  it  useful  in 
the  assessment  of  all  organic  chemi- 
cals. 

(b)  Rationale.  The  octanol/water 
partition  coefficient.  P.  the  ratio  of 
the  equilibrium  molar  concentrations 
of  the  chemical  in  octanol  and  water, 
was  introduced  by  Hansch  and  cowork- 
ers to  correlate  biological  activity  and 
chemical  structure  (Hansch,  1969; 
Hansch  and  Fujita.  1964).  Hansch  and 
coworkers  published  many  papers  on 
the  conventional  determination  of. 
and  correlations  involving,  P.  The  oc- 
tanol/water partition  coefficient  is  re- 
lated to  the  bioconcentration  potential 
of  organic  chemicals  in  fish  (Neely,  et 
al..  1974).  Based  on  Neely's  publica- 
tion, the  partition  coefficient  has  been 
widely  used  as  a  measure  of  bioconcen- 
tration potential  in  fatty  tissues  in 
aquatic  and  other  living  organisms. 

There  are  published  alternatives  to 
the  conventional  method  of  determin- 
ing the  octanol/water  partition  coeffi- 
cient used  by  Chiou.  et  al.  (1977), 
Hansch.  et  al.  (1967)  and  Leo,  et  al. 
(1971).  For  example,  more  rapid  meth- 
ods based  on  high-pressure  liquid 
chromatography  have  been  developed 
(Mirrless,  et  al.,  1976;  Yamana.  et  al.. 
1977;  Carlson,  et  al..  1975;  Veith.  et  al.. 
1978).  In  addition,  a  correlation  be- 
tween the  partition  coefficient  P  and 
the  water  solubility  of  some  chemicals 
has  been  demonstrated  (Chiou,  et  al., 
1977).  However,  these  methods  are 
based  on  a  limited  nimiber  of  experi- 
ments and  none  qualifies  as  state-of- 
the-art. 

The  published  literature  concerning 
the  conventional  method  for  deter- 
mining the  octanol/water  partition  co- 
efficient indicates  that  numerous  fac- 
tors, which  are  discussed  in  the  follow- 
ing section,  should  be  considered.  The 
reasons  for  choosing  very  pure  water 
to  determine  P  are  discussed  in  Sec- 
tion A-3.2(b). 

(c)  7e«f  Description,  The  octanol/ 
water  partition  coefficient  is  defined 
as  the  ratio  of  the  equilibrium  molar 
concentrations  of  chemical  in  octanol 
and  water.  It  is  determined  by  simulta- 
neously exposing  a  chemical  substance 
to  water  and  octanol  and  then  measur- 
ing the  amount  of  chemical  in  each 
phase  after  equilibration. 

(d)  Methods-iDTest  Details,  The 
following  brief  discussions  and  test 
procedures  can  be  used  as  guidelines 
to  determine  the  partition  coefficient 
of  organic  chemicals. 

(A)  The  partition  coefficient  P.  de- 
rived using  thermodynamic  theory 
(Glasstone.  1946).  indicates  that  in 
dilute  solution 


'octanol 


(1) 


'HgO 


That  is,  the  solute  (organic  chemical) 
distributes  between  octanol  and  water 
in  such  a  way  that  at  equilibilum  the 
ratio  of  the  molar  concentrations  of 
the  solute  in  the  two  layers  is  a  con- 
stant at  a  given  temperature.  Because 
equation  1  is  applicable  only  in  dilute 
solution,  all  partition  coefficients 
should  be  determined  at  a  concentra- 
tion C<0.01M.  Since  most  physical 
properties  of  chemicals  are  reported  at 
25'C,  P  should  be  determined  at  this 
temperature.  P  Is  an  equilibrium  con- 
stant and  can  vary  to  some  extent 
with  temperature.  Hence,  the  tem- 
perature should  be  controlled  to  ± 
I'C. 

(B)  Equation  1  applies  only  to  indi- 
vidual molecular  species  in  solution.  If 
a  molecule  associates  or  dissociates  in 
octanol  and  water,  then  equation  1 
needs  to  be  modified  to  take  into  ac- 
count such  speciation  changes  as  ion- 
ization, aggregation,  and  hydration. 
(Leo.  et  al..  1971;  Glasstone.  1946). 

(C)  The  purity  of  the  solute  can 
affect  solubility  in  octanol  and  water 
and  may  affect  the  determination  of 
its  concentratioiL  Thus,  in  determin- 
ing the  partition  coefficient  of  a 
solute,  analytically  pure  material 
(greater  than  99%  pure  by  weight), 
should  be  used,  if  possible.  If  the 
chemical  contains  some  impurities,  the 
nature  and  amoimt  (%)  of  each  impu- 
rity should  be  noted. 

(D)  Very  pure  water  (e.g..  water  com- 
parable to  reagent  grade  water  from  a 
Millipore  Milll-Q-system)  should  be 
used.  Pure  n-octanol  (e.g.,  n-octanol 
comparable  to  Eastman  Kodak  White 
Label,  minimtmi  98%  pure)  should  be 
washed  sequentially  with  O.IN  H1SO4. 
with  O.IN  NaOH,  then  with  very  pure 
water  until  neutral  The  n-octanol 
should  be  dried  with  calciiun  chloride 
and  distilled  twice  in  a  good  distilla- 
tion column  under  reduced  pressure. 
This  should  produce  99.9%  pure  n-oc- 
tanol. 

(E)  In  order  to  Insure  that  equilibri- 
lun  has  been  established,  gently  shake 
the  two-phase  system  for  one  hour. 

(F)  The  ratio  of  the  volimies  of  the 
two  solvents  should  be  adjusted  as  ap- 
propriate for  the  relative  solubility  of 
the  solute  in  octanol  and  water.  By  ad- 
Justing  the  volumes,  concentration 
errors  are  minimized  and  errors  result- 
ing from  dividing  large  numl>ers  by 
small  numbers  are  kept  to  a  minimum 
(Hansch  and  Anderson,  1967;  Leo.  et 
al..  1971).  Leo.  et  al.  (1971)  give  an  ex- 
ample to  illustrate  this  point. 

(G)  In  determining  the  P  value  for 
any  given  solute,  the  octanol  and 
water  phases  should  be  analyzed  for 
the  solute.  Whenever  possible,  an  ana- 
lytical procedure  with  a  precision 
within  ±5%  should  be  used. 

(H)  When  measuring  the  partition 
coefficient  of  chemicals  which  revers- 
ibly ionize  or  protoiuite  (e.g.,  carboxy- 


lic acids,  phenols,  or  anilines)  pure 
water  at  pH  5,  7.  and  9  should  be  used 
with  buffers  prepared  according  to 
Handbook  of  Chemistry  and  Physics 
(1974-1975). 

(1)  Gentle  shaldng  should  be  used  to 
minimize  the  formation  of  emulsions. 
Since  centrifuging  is  necessary  to  sep- 
arate troublesome  emulsions,  equili- 
bration should  be  conducted  in 
ground-glass  stoppered  centrifuge 
tubes.  Volatile  compounds  are  thus 
easily  handled  and  a  transfer  step  is 
eliminated.  For  volatile  compoimds. 
enough  solvent  should  be  used  so 
tubes  are  almost  full.  In  this  way.  par- 
titioning with  air  can  be  neglected 
(Hansch  and  Anderson,  1967).  Centri- 
fuging at  37,000G  at  25*  C  for  20  min- 
utes should  be  performed  (Chiou,  et 
al..  1977). 

(J)  Very  hydrophobic  chemicals 
(with  P  in  the  order  of  10*)  require  rel- 
atively large  volumes  of  the  aqueous 
phase.  These  solutions  should  be 
equilibrated  in  a  large  ground-glass 
stoppered  flask,  and  for  the  final 
phase  separation  transferred  to  centri- 
fuge tulies  that  are  prerinsed  with 
some  of  the  aqueous  phase.  After  cen- 
trlfugation. aliquots  should  be  with- 
drawn from  each  tube  (the  transfer 
vessel  should  l>e  prerinsed  with  the 
water  phase)  and  recombined  for  anal- 
S^ls. 

The  methods  outlined  by  Leo,  et  al. 
(1971).  Hansch.  et  al.  (1967).  and 
Chiou,  et  al.  (1977)  are  useful  as  gener- 
al gtiidelines  to  the  determination  of 
the  partition  coefficient  of  organic  liq- 
uids and  solids.  For  determination  of 
the  partition  coefficient  of  gases,  the 
method  of  Htmsch,  et  al.  (1975)  is  rec- 
ommended. The  partition  coefficient 
should  t>e  determined  in  duplicate  at 
concentrations  C<0.01M  and  Ci=O.IC. 

(2)  Calculations  and  Information 
Which  Should  be  Recorded.  (A)  A  de- 
scription of  the  procedure  of  analysis, 
calibration  data  and  the  method  used 
to  separate  and  sample  the  water  and 
d-octanol  phases  are  considered  impor- 
tant. In  addition,  if  extraction  meth- 
ods were  used  to  separate  the  solute 
from  the  n-octanol  and  the  aqueous 
phases,  a  description  of  the  extraction 
method  and  recovery  data  should  be 
provided. 

(B)  Calculations  of  the  partition  co- 
efficient using  equation  1  for  each  sep- 
arate determination  at  concentrations 
C  and  Ci  should  be  made.  The  mean 
value  of  P  and  the  standard  deviation 
for  each  concentration  C  and  Ci 
should  be  recorded.  If  P  is  not  con- 
stant at  C  and  Ci,  association  and  dis- 
sociation should  be  considered  in  de- 
termining the  true  value  of  P  (Leo.  et 
aL.  1971;  Glasstone,  1946). 
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A-3.4  Vapor  Pressure,  (a)  Objec- 
tives. Volatilization,  the  evaporative 
loss  of  a  chemical,  depends  upon  the 
vapor  pressure  of  the  chemical  and  on 
environmental  conditions  which  Influ- 
ence diffusion  from  the  evaporative 
surface.  Volatilization  is  an  important 
source  of  material  for  airborne  trans- 
port and  may  lead  to  the  distribution 
of  a  chemical  over  wide  areas  and  into 
bodies  of  water  (e.g.  in  rainfall),  far 
from  the  site  of  release.  Vapor  pres- 
sure values  provide  Indications  of  the 
tendency  of  pure  sutMtances  to  vapor- 
ize in  an  unperturbed  situation,  and 
thus  provide  a  method  for  ranking  the 
relative  volatilities  of  chemicals.  Vapor 
pressure  data  combined  with  solubility 
data  permit  calculations  of  rates  of 
evaporation  of  dissolved  organics  from 
water  using  Henry's  Law  constants,  as 
discussed  by  MacKay  and  Leinonen 
(1975)  and  DUling  (1977). 

Chemicals  with  relatively  low  vapor 
pressures,  high  adsorptivity  onto 
solids,  or  high  solubility  in  water  tu« 
less  lilKely  to  vaporize  and  become  air- 
borne than  chemicals  with  high  vapor 
presstires  or  with  less  affinity  for  solu- 
tion in  water  or  adsorption  to  solids 


and  sediments.  In  addition,  chemicals 
that  are  likely  to  t)e  gases  at  ambient 
temperatures  and  which  have  low 
water  solubility  and  low  adsorptlve 
tendencies  are  less  likely  to  transport 
and  persist  in  soils  and  water.  Such 
chemicals  are  less  likely  to  biodegrade 
or  hydrolyze,  but  are  prime  candidates 
for  photolysis  and  for  involvement  In 
adverse  atmospheric  effects  (e.g..  smog 
formation,  or  stratospheric  alter- 
ations). On  the  other  hand,  nonvola- 
tile chemicals  are  less  frequently  In- 
volved in  significant  atmospheric 
transport,  so  concerns  regarding  them 
should  focus  on  soils  and  water. 

Knowledge  of  the  vapor  pressure  is 
Important  for  assessment  of  all  chemi- 
cals except  those  with  a  standard  boil- 
ing point  of  30*C  or  less,  and  those 
whose  vapor  pressure  at  ambient  tem- 
peratures is  less  than  10"'  torr.  Com- 
pounds with  a  low  boiling  point.  If  free 
in  the  environment,  would  readily  va- 
porize under  ambient  conditions,  and 
thus  would  be  classified  as  highly  vola- 
tile. For  such  materials,  the  boiling 
point  at  standard  atmospheric  pres- 
sure would  confirm  high  volatility. 

(b)  Rationale.  Since  no  single  vapor 
presstire  procedure  applies  to  the 
entire  range  of  vapor  pressures  at  am- 
bient temperatures,  more  than  one 
method  is  needed  to  measure  vapor 
pressures  from  10"'  to  760  torr.  A 
standardized  method.  ASTM  D-2879- 
70  (ASTM.  1974).  is  used  for  pure  liq- 
uids to  determine  vapor  pressures 
from  1  to  760  torr.  A  gas  saturation 
method  is  proposed  to  determine 
vapor  pressures  of  compounds  from 
10"'  to  10  torr.  This  method  is  the  t>est 
technique  available  to  measiu%  low 
vapor  pressures. 

Most  of  the  alternative  methods  for 
measuring  vapor  presstire  are  unsuit- 
able because  they  cover  only  a  limited 
vapor  pressure  range,  are  complex,  are 
limited  to  very  precise  measurements, 
or  apply  only  to  specific  chemicals. 

Boiling  point  methods,  such  as  the 
one  using  the  Ramsey  and  Young  ap- 
paratus, were  rejected  because  the  ac- 
curacy is  very  poor  below  10  torr 
(Thomson  and  Douslin.  1971). 

Effusion  techniques,  particularly 
those  employing  the  Knudsen  effusion 
apparatus,  measure  vapor  pressures 
from  10''  to  10'*  torr  and  provide  some 
good  data  (Hamaker  and  Kerllnger, 
1969).  These  methods  ^ere  rejected 
due  to  the  great  difficulty  of  working 
with  a  system  under  vacuimi  and  the 
need  to  keep  the  capsule  space  satu- 
rated with  vapor  diuing  measiu-ement. 
The  lack  of  equilibriiun  saturation 
may  have  caiised  inaccurate  published 
vapor  pressure  data  (Spencer  and 
CUath.  1970). 

The  isotenlscope  method  is  a  stand- 
ardized method  for  determining  the 
vapor  pressure  of  certain  liquid  hydro- 
carbons. The  procedure  is  relatively 


simple,  and  the  sample  may  be  puri- 
fied within  the  equipment  by  remov- 
ing dissolved  and  absorbed  gases  until 
the  measured  vapor  pressure  is  con- 
stant. These  procedures  do  not  remove 
higher-boiling  impurities,  decomposi- 
tion products,  or  compounds  that  boll 
close  to.  or  form  azeotropes  with,  the 
material  being  tested. 

Oas  saturation  procedures  described 
by  Spencer  and  Cliath  (1969)  use  rela- 
tively simple  equipment  and  yield  pre- 
cise and  readily  obtained  results.  The 
same  methods  also  apply  to  laboratory 
environmental  simulations.  The  vapor 
pressure  is  computed  by  assuming  that 
the  total  pressure  of  a  mixtiue  of 
gases  equals  the  simi  of  the  pressures 
of  the  component  gases.  The  partial 
pressure  of  the  vapor  under  study  may 
be  computed  from  the  total  gas 
volume  and  the  weight  of  vaporized 
material.  Direct  vapor  density  mea- 
surements by  gas  saturation  tech- 
niques apply  more  directly  to  practical 
problems  related  to  the  volatilization 
of  chemicals  than  other  techniques 
(Spencer  and  Cliath.  1970).  Where  ap- 
plicable, use  this  method  for  determin- 
ing the  vapor  pressure  of  compounds 
and  the  effective  vapor  pressure  of 
compounds  in  soil  or  water. 

(c)  Test  Description.  Vapor  pressure 
Is  measured  by  gas  saturation  or  with 
an  Isotenlscope.  The  gas  saturation 
method,  which  applies  from  10:'  to  10 
torr  measures  the  vapor  concentration 
of  the  test  compound  in  a  flowing. 
Inert  gas  under  equilibrium  conditions. 
The  isotenlscope  method,  which  ap- 
plies to  vapor  pressures  from  1  to  760 
torr.  involves  placing  a  liquid  sample 
in  a  thermostated  bulb  connected  with 
a  mercury  manometer  and  a  vacuum 
ptmip.  Enough  liquid  is  evaix>rated.  re- 
peatedly, to  drive  out  aU  other  gases, 
until  fiuther  evacuation  gives  no  low- 
ering of  the  vapor  pressure. 

(d)  Metho<is—(l)  Test  Details.  The 
vapor  pressure  of  compounds  can  be 
determined  by  one  of  the  following 
procedures: 

•The  isotenlscope  method  for  vapor 
pressures  of  liquids  with  vapor  pres- 
sures of  1  to  760  torr.  A  description  of 
this  method  appears  as  ASTM  method 
D- 2879-70  (ASTM,  1974). 

•The  gas  saturation  method  for 
vapor  pressures  of  10~*  to  10  torr. 
Spencer  and  Cliath  (1969)  gives  a  de- 
scription of  the  apparatus,  procedures, 
and  calculation.  The  amount  (in 
grams)  of  test  material  evaporated  per 
unit  time  should  be  calctilated  at  each 
of  three  or  more  gas  flow  rates  and 
the  grams  vs.  flow  rate  should  be  plot- 
ted. If  equilibrium  conditions  were  es- 
tablished, the  plot  Ls  a  straight  line.  If 
a  straight  line  is  not  obtained,  the  ex- 
perimental conditions  should  be  ad- 
Justed  untU  equilibrium  Is  achieved. 


Determinations  with  the  sample 
should  be  made  in  triplicate  at  each  of 
three  temperatures  (10'.  20*  and  30°C) 
unless  a  change  of  state  (solid  to  liquid 
or  solid  to  vapor)  or  a  transition  point 
(a  change  from  one  crystalline  form  to 
another)  occurs  in  that  temperature 
range.  If  a  change  of  state  or  transi- 
,  tion  point  occurs  in  the  temperature 
range  10°C  to  30*C,  the  following  in- 
formation is  considered  important: 

•Nature  of  change. 

•Temi>erature  at  which  the  change 
occurs  at  atmospheric  pressure. 

•Vapor  pressure  at  10'  and  20°C 
t>elow  the  temperature  at  which  the 
transition  or  changre  of  state  is  noted, 
and  at  10'  and  20*C  above  that  tem- 
perature (unless  the  transition  is  from 
solid  to  gas). 

Determine  vapor  presstire  at  10*.  20'. 
and  30' C  for  a  standard  reference  ma- 
terial suitable  to  the  method.  Calcu- 
late the  vapor  pressure  and  plot  the 
log  (base  10)  of  the  vapor  pressure  vs. 
the  reciprocal  of  the  temperature  in 
'K.  The  plot  should  be  a  straight  line. 

(2)  Calculations  and  In/ormation 
which  should  be  Recorded.  The  aver- 
age calculated  vapor  pressure  for  the 
test  material  and  the  calculated  vapor 
pressure  for  the  reference  material  at 
each  temperature  are  considered  im- 
portant, as  Is  a  plot  of  log  p  vs  1/T  for 
the  test  material  and  for  the  reference 
material. 

A  description  of  the  experimental 
method,  including  details  on  difficul- 
ties experienced,  and  any  other  perti- 
nent information  should  be  provided. 
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A-3.5  Adsorption,  (a)  Objectives. 
The  affinity  of  a  chemical  substance 
for  particulate  surfaces  is  an  impor- 
tant factor  affecting  its  environmental 
movement  and  ultimate  fate.  Chemi- 
cals that  adsorb  tightly  may  be  less 
subject  to  environmental  tran^Mrt  in 


the  gaseous  phase  or  in  solution.  How- 
ever, chemicals  that  adsorb  tightly  to 
soil  particles  may  accumulate  in  that 
compartment.  Substances  which  are 
not  tightly  adsorbed  can  transport 
through  soils,  aqtiatic  systems  and  the 
atmosphere. 

For  some  substances,  results  of 'ad- 
sorption testing  hold  little  value  in  as- 
sessment. If.  for  example,  a  substance 
is  a  water  insoluble  gas  at  atmospheric 
preasure  and  ambient  temperature, 
other  chemical  fate  pro[>erties  such  as 
volatility  might  far  outweigh  the  ef- 
fects of  adsorption  into  soil  or  sedi- 
ment particles  in  determining  environ- 
mental fate. 

(b)  RationaL  A  number  of  labora- 
tory tests  consider  the  effects  of  soil 
and  sediment  adsorption  on  mobility. 
The  two  tests  recommended  for  use 
are  the  adsorption  isotherm  (soils  and 
sediments)  and  soil  thin  layer  chroma- 
tography (soils  only).  These  tests  were 
selected  for  their  relatively  low  cost, 
uncomplicated  test  procedtires,  wide 
usage  and  acceptance,  and  low  labor 
requrements.  Both  tests  are  recom- 
mended for  use  by  the  Pesticide 
Guidelines  (EPA.  1978). 

The  use  of  soil  columns  was  consid- 
ered but  was  not  recommended  be- 
cause of  the  following  problems:  (a) 
the  difficulty  of  standardizing  column 
packing,  (b)  the  large  amounts  of  soil 
and  chemical  required,  and  (c)  the  ex- 
cessive time  and  labor  requirements. 

The  octanol /water  partition  coeffi- 
cient was  not  considered  as  a  prelimi- 
nary test  for  adsorption  because  the 
colloid  and  soil  chemistry  literature 
does  not  conclusively  indicate  its  appli> 
cability  for  predicting  movement  and 
persistence  of  a  wide  range  of  chemi- 
cals for  a  wide  spectrum  of  soils  and 
sediments. 

Efforts  to  identify  a  method  for 
measuring  the  adsorption  of  chemicals 
to  atmospherically-transported  parti- 
cles are  being  made.  However,  no 
method  is  presently  recommended. 

(c)  Test  Description.  Soil,  the  imcon- 
solidated  mineral  material  on  the  im- 
medi&te  surface  of  the  earth,  and  sedi- 
ment, the  imconsolidated  material  de- 
posited at  the  bottom  of  natural 
waters,  are  used  as  adsorbents  in  these 
tests.  Two  test  methcxls.  the  adsorp- 
tion isotherm  and  thin  layer  chroma- 
tography (TLC),  are  recommended  to 
predict  chemical  mobility  as  a  func- 
tion of  adsorption  on  particulate  sur- 
faces. Either  the  adsorption  isotherm 
or  the  soil  TLC  method  can  be  used  to 
determine  the  test  chemical's  affinity 
for  soil,  but  only  the  adsorption  iso- 
therm method  Is  suitable  for  deter- 
mining the  test  chemical's  affinity  for 
sediment. 

A  mobility  class  is  assigned  to  the 
test  compoimd  based  upon  the  com- 
poimd's  interaction  with  the  adsor- 
bents. For  preliminary  tests,  mobility 


classes  are  assigned  using  a  limited 
ntimber  of  adsorbents.  Therefore,  ex- 
trapolation  to  a  wider  spectrum  of  ab- 
sorbents which  the  test  chemical  may 
ultimately  encounter  in  the  environ- 
ment cannot  be  made  without  further 
testing. 

An  adsorption  isotherm  Is  a  parti- 
tion diagram  which  describes  the  dis- 
tribution of  the  test  chemical  between 
a  solid  absorbent  and  the  solution  In 
equilibrium  with  it.  The  "batch"  tech- 
nique •'is  the  typical  method  for  deter- 
mlixing  and  adsorption  isotherm.  A 
series  of  solutions  containing  various 
concentrations  of  the  chemical  are 
equilibrated  with  the  adsorbent. 
Either  the  amoimt  of  chemical  initial- 
ly added  or  the  amount  of  chemical 
adsorbed  by  the  adsorbent  is  plotted 
as  a  function  of  the  equilibrium  solu- 
tion concentration  of  the  chemlcaL 
The  resulting  curve  or  plot  Is  the  ad- 
sorption isotherm. 

Soil  TLC  has  a  fimdamental  analogy 
in  conventional  chromatography. 
Movement  in  soil  TLC  is  usually  meas- 
ured as  the  frontal  R(  of  a  spot  or 
streak  (the  test  chemical)  which  re- 
sults from  water  movement  up  a  thin 
layer  chromatography  plate  using  soil 
as  the  adsorbent.  This  method  should 
be  used  only  with  test  chemicals  that 
can  be  analytically  determined  on  the 
TLC  plate  In  the  presence  of  soil  col- 
loids and  soluble  soil  organic  compo- 
nents. 

(d)  Method8-i\)  Test  Details— iA) 
Adsorption  Isotherm.  A  typical 
method  of  conducting  an  isotherm  de- 
termination Is  described  in  Weber 
(1971).  The  Pesticide  Guidelines  (EPA. 
1978)  also  list  references  to  procedures 
for  adsorption  studies  (Aharonson  and 
Kafkafi.  1975;  Harvey,  1974;  Murray, 
et  aL.  1975;  Saltzman.  et  al.,  1972:  Wu. 
et  al.  1975).  This  protocol  is  based 
upon  these  references,  with  certain 
modifications  to  minimize  the  diquu*- 
ity  In  materials,  laboratory  methodolo- 
gy, data  presentation  and  data  inter- 
pretation. 

(I)  One  sediment  and  one  soO  should 
be  used  In  this  study.  The  soil  selected 
for  this  study  should  have  a  pH  be- 
tween 4  and  8,  an  organic  matter  con- 
tent between  1  and  8%,  a  cation  ex- 
change capacity  greater  than  7  MEQ/ 
100  OM,  and  a  sand  composition  of 
less  than  70%. 

(ii)  Duplicate  samples  with  a  1:5 
adsorbent:8olution  ratio  should  be 
used  (for  example,  a  10  ml  solution 
with  2  gms  of  oven-dry  soil  (dry  at 
90'C  for  24  hours)).  Soils  should  be 
sieved  with  a  100  mesh  stainless  steel 
or  brass  screen  before  testing.  Sedi- 
ments should  be  air  dried. 

(ill)  Distilled-deionized  H/),  adjust- 
ed to  pH  7  by  boiling  to  remove  COi. 
should  be  used  as  the  solvent. 

(Iv)  Containers  composed  of  materi- 
als that  adsorb  negligible  amoimts  of 
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the  test  chemical  should  be  used. 
Other  details  of  container  design  are 
not  critical,  except  that  the  liners  of 
screw  caps  should  be  teflon.  The  six 
concentrations  listed  below  should  be 
added  to  the  containers  and  equilibrat- 
ed without  sediment  or  soil  for  48 
hours.  The  amount  of  adsorption  by 
container  walls  should  be  measured 
and  recorded. 

(V)  Six  initial  concentrations,  0.00. 
0.05,  0.25,  1.25.  6.25  and  31.25  micro^ 
grams/ml,  should  be  equilibrated  with 
each  adsorbent.  If  low  solubility  of  the 
test  chemical  prohibits  the  use  of 
some  of  these  concentrations,  the  ad- 
sorption isotherm  will  have  a  high  and 
a  low  equilibrium  solution  concentra- 
tion at  least  one  order  of  magnitude 
apart.  The  experiment  should  be  run 
with  a  minimum  of  six  different  equi- 
librium solution  concentrations  at  20'C. 

(vi)  Immediately  after  addition  of 
the  solution  the  container  should  be 
vigorously  agitated  with  a  vortex 
mixer  or  similar  device.  The  container 
should  be  shaken  for  5  minutes  once 
every  hour  for  48  hours  at  a  rate  to 
keep  the  adsorbent  In  suspension 
during  the  shaking  period.  After 
equilibration  the  suspensions  should 
be  centrifuged  at  a  high  speed  (at  least 
20,000  g)  for  10  minutes.  The  aqueous 
equilibrium  solution  should  be  stored 
at  5'C. 

(vll)  The  chemical  adsorbed  on  the 
colloidal  surface  should  be  extracted 
with  an  organic  solvent  in  which  the 
test  chemical  is  soluble  (minimum  1 
gm/llter)  and  a  mass  balance  per- 
formed. A  volume  of  organic  solvent 
equal  to  the  original  volume  of  aque- 
ous solution  (used  to  attain  equilibri- 
um) should  be  added  to  the  adsorbent 
and  the  container  shaken  vigorously 
for  10  minutes.  The  mixture  should 
then  be  centrifuged  at  a  minimum  of 
20,000  g  for  10  minutes.  This  extrac- 
tion procedure  should  be  performed 
three  times.  The  aqueous  phase  and 
the  organic  solvent  extracts  should  be 
analyzed  for  the  parent  chemical. 

(viii)  The  chemical  remaining  in  the 
aqueous  phase  and  the  organic  solvent 
extracts  should  be  characterized  and 
measured  by  UV  absorbance.  OC  re- 
tention time,  mass  spectrometry  or 
other  methods  appropriate  and  specif- 
ic for  the  particular  chemical. 

(B)  Soil  Thin  Layer  Chromato- 
graphy. The  typical  method  of  con- 
ducting a  soil  thin  layer  chromato- 
graphy (TliC)  study  is  described  by 
Helling  (1971a.  1971b.  1971c),  and 
Helling  and  Turner  (1968).  The  follow- 
ing protocol  is  based  upon  these  refer- 
ences. 

(i)  One  soil  with  a  pH  between  4  and 
8.  an  organic  matter  content  between  1 
and  8%,  a  cation  exchange  capacity 
greater  than  7  meg/100  gm  and  which 
is  less  than  70%  sand  should  be  used. 
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(II)  Soils  should  be  prepared  by  siev- 
ing to  remove  stones,  coarser  sand 
fractions,  and  large  plant  fragments. 
Any  crushing  or  grinding  Involved 
should  reduce  soil  aggregate  size  but 
should  not  create  more  fine  particles 
(silt  and  clay)  than  originally  present. 
Soils  should  be  sieved  at  250  yxa  to 
remove  coarse  (600-2.000  >im)  and 
medium  (250-500  ^m)  sand  fractions. 
Earlier  testing  showed  that  removal  of 
a  portion  of  the  sand  did  not  affect 
mobility  of  a  test  compound  but  did 
aid  in  achieving  a  more  uniform  soil 
layer. 

(Ui)  EMstUled-delonized  H.O  adjusted 
to  pH  7  by  boiling  to  remove  CO, 
should  be  used. 

(Iv)  Water  should  be  added  to  a 
sieved  soil  until  a  smooth,  moderately 
fluid  slurry  is  attained.  Approximately 
0.75  ml  H,0  added  for  each  gram  of 
sou  will  provide  a  moderately  fluid 
slurry.  The  soil  slurry  should  be  ap- 
plied to  clean  glass  plates  quickly  to 
prevent  particle  size  segregation. 

(V)  The  soil  slurry  should  be  spread 
evenly  across  the  plate  by  (1)  use  of  a 
variable  thickness  plate  spreader  or  (2) 
use  of  a  glass  rod.  If  a  glass  rod  Is 
used,  the  layer  thickness  should  be 
controlled  by  affixing  multiple  layers 
of  masking  tape  along  the  plate  edges. 
Soil  layer  thickness  should  be  500-750 
micrometers. 

(vl)  The  plates  should  be  air  dried 
for  a  minimum  of  24  hours  after  slurry 
application. 

(vii)  The  purest  grade  of  test  chemi- 
cal available  should  be  used  in  this 
study.  Impurities  cannot  be  distin- 
guished from  degradation  products 
and  may  indicate  the  need  for  degra- 
dation product  identification  when  in 
fact,  none  exists. 

(viii)  At  least  three  replicate  plate* 
for  each  soil  should  be  used.  A  hori- 
zontal line  should  be  scribed  through 
the  soil  layer  11.5  cm  above  the  base. 
The  test  chemical  should  be  spotted 
1.5  cm  from  the  edge  and  the  amount 
recorded.  Approximately  the  same 
quantity  should  be  used  for  each 
plate.  For  radio  labeled  materials.  0.5- 
5  ^g  containing  .01-.03  ^Cl  of  "C  la- 
beled compound  is  appropriate. 

(Ix)  The  plate  should  be  Immersed 
vertically  in  a  closed  chromatographic 
chamber  containing  0.5  cm  H.O.  The 
plate  should  be  removed  from  the 
chamber  when  the  solvent  front  has 
migrated  to  the  11.5  cm  line. 

(X)  R,  values  should  be  determined 
by  visualization,  zonal  extraction, 
plate  scanning  or  other  methods  suit- 
able for  detecting  the  test  chemical 
and  the  techniques  for  R,  measure- 
ment should  be  described. 

(2)  CalcMlations  and  Information 
Which  Should  be  Recorded— i$i)  Ad- 
sorption Isotherm.  The  average  value 
of  the  adsorbed  chemical,  x/m,  as  a 
function  of  equilibrium  concentration. 


C  should  be  plotted  for  each  soil  ac- 
cording to  the  equation  (x/m)  =  KC,"*. 
The  quantity  x  refers  to  the  amount 
of  adsorbed  chemical  per  unit  amount 
of  adsorbent  m  (usually  expressed  as 
>ig/g  soil).  The  adsorbed  chemical  Is 
defined  as  the  difference  between  the 
Initial  concentration  of  the  chemical 
added  to  the  soil-solution  system  and 
the  equilibrium  solution  concentration 
of  chemical.  The  quantities  K  and  n 
are  constants.  The  Preundlich  adsorp- 
tion coefficient  can  be  obtained  by 
plotting  log  (x/m)  vs.  log  C,.  yielding  a 
linear  slope  of  1/n.  The  Preundlich 
constant  K  and  the  constant  1/n 
should  be  recorded  along  with  all  raw 
data  (see  Table  2). 

A  mass  balance  for  the  parent  com- 
pound should  be  developed  by  sub- 
tracting the  combined  concentrations 
of  the  parent  chemical  in  the  aqueous 
phase  and  In  the  organic  solvent  ex- 
tracts from  the  initial  concentration  of 
parent  compound  and  recording  the 
difference.  A  reasonable  hypothesis 
should  be  submitted  to  account  for 
any  discrepancy  greater  than  5%  be- 
tween the  initial  concentration  and 
the  concentration  foimd  after  adsorp- 
tion, along  with  any  appropriate  sup- 
portive data. 

The  following  information  on  the  se- 
lected soil  Is  considered  Important:  soil 
order,  soil  series,  classification,  sample 
location,  horizon,  particle  size  analy- 
sis, percent  organic  matter.  pH.  per- 
cent carbonate  as  CaCO.  (for  soils 
with  basic  pH),  cation  exchange  capac- 
ity, extractable  cations,  and  clay  frac- 
tion mineralogy.  The  following  infor- 
mation on  the  selected  sediment  Is 
considered  important:  location,  parti- 
cle size  analysis,  percent  organic 
matter.  pH.  cation  exchange  capacity 
and  clay  fraction  mineralogy.  Black 
(1965).  Hesse  (1971)  and  Jackson 
(1969)  describe  methods  of  analysis. 
Soils  with  widely  differing  physical 
and  chemical  properties,  but  repre- 
sentative of  most  of  the  soil  orders  In 
the  United  SUtes.  are  listed  In  Table  1 
and  are  suggested  for  use  in  this  test. 

If  reference  compounds  with  known 
sulsorptlon  isotherms  are  used,  record 
their  adsorption  isotherms. 

(B)  Soil  Thin  Layer  Chromato- 
graphy. The  following  Information 
should  be  recorded:  (i)  approximate 
concentration  of  the  test  chemical  ap- 
plied to  the  plates,  (ii)  detailed  de- 
scription of  the  analytical  technique 
used  In  K,  determination,  (iii)  the 
mean  frontal  Rf  value  with  the  stand- 
ard deviation  for  each  soil  tested.  (Iv) 
a  photograph  or  diagram  of  the  TLC 
plate  and  showing  the  entire  leaching 
pattern  (from  1.5  to  11.5  cm)  (see 
Table  2):  and  (v)  the  physical /chemi- 
cal properties  of  the  soil  as  described 
in(dHl)(BKl).  { 

(C)  Use  of  the  Data.  The  Preundlich 
constant  K  and  the  R,  will  help  place 
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the  chemical  into  a  generalized  mobil- 
ity class.  Table  3  simimarizes  the  gen- 
eral relationship  between  the  soil/so- 
lution partition  coefficient  K.  R«  and 
soil  mobility.  The  chemical  will  have  a 
mobility  class  for  each  soil  tested, 
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NOTICES 

Table  I 


Physical  and  Chemical  Properties    of  Soils 
Suggested  for  Use  In  Conjunction  With  Protocol 


SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION: 


LOCATION: 

HORIZON: 

r.  SANO: 

7.   SILT: 

t   CLAY: 

T   ORGAMC  MATTER: 

CARDOriATE  AS  CaCO,: 

pH  (1:1  M^O):    •* 

CATION  EXCMArXE  CAP.  (MCQ/IOOCMS) 

EXTRACTABLE  CATIONS  (MEQ/IOOGMS) 

Ca 
Hg 
Nj 
K 
H 

SPECIAL  CHEMICAL/MINERALOGICAL 

FEATURE: 


For  Adsorption  Tests 


Alfisol 


Arldlsol 
Salorthid 


Crider 

Typic  Paleudalf 
fine-silty,  mixed, 
mcsic 

Gallatin  County,  111.  California 

A 

1.2 

R6.6 

12.2 

1.74 

7.2. 

13.5 

8.4 
2.8 

0.7 
1.6 


CLAY  FRACTION  MINERALOGY: 


>50  Mcntoirorillonite 
5-20;  Mica 

<5';  Kaolinite 
(36-120  en  depth) 


Saline 


SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION: 


LOCATION: 

HORIZON: 

X  SAND:  t 

I   SILT: 

t   CLAY: 

X  ORGANIC  MATTER: 

pH  (1:1  H^O): 

CATION  EXCHANGE  CAP.  (MEQ/IOOGMS) 

EXTRACTABLE  CATIONS  (MEQ/IOOGMS) 

Ca 
Mg 
Na 
K 
H 

SPFCIAL  CHEMICAL/MINERALOGICAL 

FEATURE: 


Histosol 

Rifle 

Typic  Borohemist 


Michigan 


Histic 
Epipedon 


Inceptisol 

Maile 

Hydric  Drystrandept , 

Thixotropic,  isomestic 

Tallamook  County,  Ore. 
A 
15 

53.6 

31.4 

15.4 

5.3 

103.6 

6.7 
1.2 
0.4 
0.4 
94.9 

Allophane 


CLAY  FRACTION  MINERALOGY: 


IMkMilM  aHOT  M«ll(klt. 


33-50X  Vemicullte 
20-33X  Kaolinite 
5-20X  Quartz 
34X  Allophane 
(68-125  cai  depth) 
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SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION: 


LOCATION: 

HORIZON: 

X  SAND 

%  SILT:  , 

X  CLAY: 

X  ORGANIC  MATTER:   ' 

CARBONATE  AS  CaC03: 

pH  (1:1  H2O): 

CATION  EXCHANGE  CAP  (MEQ/IOOGMS) 

EXTRACTABLE  CATIONS  (MEQ/IOOGMS) 

Ca 
Mg 
Na 
K 
H 

SPECIAL  CHEMICAL/MINERALOGICAL 

FEATURE:  " 
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Table  I  (continued) 
Inceptisol        Mollisol 
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Toledo 

Mollic  Haplaquept 

fine,  illitlc, 

nonacid,  mesic 

Ohio 


Natriboroll 


North  Dakota 


Mollisol 

Wa11a  Walla 

Typic  Haploxeroll 

coarse-sllty,  mixed 

mesic 

Salt  Lake  County,  Ut. 

A 

30.4 

46.5 

23.1 
2.99 


7.3  (Saturated  Paste) 

26.7 

15.4 
5.1 
0.2 
0.9 
4.0 


Illitlc 
Dolcnitlc 


CUY  FRACTION  MINERALOGY: 


33-50X  Kaolinite 
20-33X  Mica 
5-21X  Montniorlllonlte 
(0-41  en  depth) 


SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION: 


LOCATION: 

HORIZON: 

X  SAND: 

X  SILT:  » 

X  aAY:  I 

X  ORGANIC  MAHER: 

CARBONATE  AS  CaCO^ 

pH  (1:1  H^O): 

CATION  EXCHANGE  CAP.  (MEQ/IOOGMS) 
EXTRACTABLE  CATIONS  (MEQ/IOOGMS) ^ 

Ca 

m 

Hi 
K 

H 
SPECIAL  CHEMICAL/MINERALOGICAL 
FEATURE: 


Mollisol 

Sharpsburg 

Jypic  Argludoll 

fine, 

nontmorlllonltic 

■itsic 

Tana  County,  lA 

A 

2.2 
69.2 
28.6 

2.35 


5.7 

27.2 

13.9 
3.4 

0.5 
9.3 


Oltlsol 

Bladen 

Typic  Albaquult, 

clayey,  mixed, 

tliemic 


Ultlsol 

Malbis 

Pllnthic  Plaeudult 

fine-loamy,  siliceous, 

thermic 


Liberty  County,  GA  Johnston  County,  NC 


A 

55. 6 

37.5 

6.9 

2.2 


4.1 

14.6 

1.80 
0.90 
0.10 
0.10 
11.70 


Montmorlllonlte    High  Aluminum 


A 
64.1 
27.2 
8.7 
0.89 


4.9 

7.4 

1.40 
0.24 
0.01 
0.22 
5.50 


Vermlcullte 
Chlorite 
Kaolinite 
eibbslte 


CLAY  FRACTION  MINERALOGY: 


Vemicullte  Chlorite  Intergrade 
20-33t 
<5{  Vemicullte 
Kaolinite  3SX 
Gibbslte  12% 

Quartz  71  i 

(0-51  en  depth)  .    | 
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SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION: 


LOCATION: 

HORIZON: 

t   SAND: 

X  SILT:  T 

t   CLAY: 

X   ORGANIC  MAHER: 

CARBONATE  AS  CaCO,: 

pH  (1:1  H^O):    ^ 

CATION  EXCHANGE  CAP.: 
EXTRACTABLE  CATIONS  (MEQ/IOOGHS) 

Ca 

n» 

K 
H 

SPECIAL  CHEMICAL/MINERAL06ICAL 

FEATURE: 

CLAY  FRACTION  MINERALOGY: 


Tibia  II  (continued) 


Soil  TLC  OiU  FOrwt 


Vertlsol 

Houston  Black 

Udic  Pellustert 

Fine,  Montmorlllonltlc 

themilc 

Collin  County,  TX 

A 

23.1 

40.7 

36.2 
1.05 

6.4 

28.4 

23.0 
4.3 
0.3 
0.8 
4.S 


Montmorlllonite 


soa: 

AMOUNT  OF  CHEWCAL  APPLIED: 


PLATE  1 

V 


PLATE  2 
«F- 


PUTE  3 

V 


Table  II 


Mean  R^: 

Standard  Deviation: 


SOIL  ORDER: 

SOIL  SERIES: 
CLASSIFICATION 


Suggested  Format  For  Data 

Submission  For  Adsorption 

Isotherm  Protocol 


Soil 


LOCATION:  - 

HORIZON: 

t   SAND: 

X  SILT: 

X  CLAY: 

X  ORGANIC  MATTER: 

CARBONATE  AS  CaCO, 

pH  (1:1  H^O):    ^ 

CATION  EXCHANGE  CAP.  (MEQ/IOOGMS) 

EXTRACTABLE  CATIONS  (MEQ/IOOGMS) 

Ca 
Mg 
Na 
K 
H 

SPECIAL  CHEMICAL/MINERALOGICAL 

FEATURE: 

CLAY  FRACTION  MINERALOGY: 


SAMPLE 
LOCATION: 


Tablt  II  (continued) 


Adsorption  Isotherw  Data  Fomat 

c  lofl  {%/•)    log  C, 


Sediment 


X/m 


C    (ug  In  solution) 


X  SAND: 
X  SILT: 
X  CLAY: 

X  ORGANIC  MAHER: 

pH: 

X  INSOLUBLE  CARBONATES: 
CATION  EXCHANGE  CAPACITY: 


CLAY  FRACTION  MINERALOGY: 


1/n- 


Nass  Balance 


Initial  ug/g«  ug/g«  not    «  not 

soil  added   accounted  for  accounted  for. 


1-09. 
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NOTICES 


Tabu  III.— 77k«  Qeneral  Relationship  Between  Ou  Soa/Solution  Partition  Coefficient  K.  A» 

and  Soil  Mobility 


Mobility  dmM     Distance  surface  applied  chemical  may  leach 


0.1. 

I 


10... 
It'.. 

10»' 
10'.. 
10*.. 


OJi 
0.M 

0.31 

0.10 

0.00 
0.00 
0.00 


Very  mobile. 

Much  of  chemical  leaches  throuch  top  30  cm 

soil  Into  (ubaoil. 

Mobile Much  of  cheralcai  leached  into  loU.  but  peak 

concentration  In  top  30  cm  soil. 

Low  mobility Only  small  amount  of  leachlnc  and  peak  con- 
centration Donnally  In  top  5  cm  soil. 


Immobile.. 


No  significant  leachiac. 


'  If  rain  exceeds  evapotran-spiratlon  by  10  Inches  assuming  no  degradation. 


[6560-01   MJ 

A-3.6  Other  Phy$ical/Chemical  Pa- 
rameters 

A-3.61  Boiling  /  Melting  /  Sublima- 
tion Points,  (a)  Objectives.— The  boil- 
ing point  of  a  liquid  is  the  teR\pera- 
ture  at  which  its  vapor  pressure  equals 
the  pre.s-sure  of  its  surrounding  envi- 
ronment. The  melting  point  (and/or 
freezing  point)  of  a  chemical  is  the 
temperature  at  which  the  solid  and 
liquid  forms  of  the  chemical  are  in 
equilibrium.  The  sublimation  point  Ls 
the  temperature  below  the  melting 
point  at  which  the  vapor  pressure  of 
the  solid  equals  atmospheric  pressure. 

These  measurements  could  provide 
the  information  necessary  to  deter- 
mine the  likely  physical  state  of  a 
chemical  at  ambient  temperatures.  A 
boiling  point  near  ambient  tempera- 
tures would  indicate  the  likelihood  of 
significant  exposure  via  inhalation  to 
persons  in  close  proximity  to  the  un- 
contained  chemical,  and  such  data 
may  indicate  the  extent  of  environ- 
mental release  through  vaporization. 
Sublimation  point  determinations 
could  provide  a  quality  assurance 
check  on  vapor  pressure  determina- 
tions. 

The  lowest  temperatures  commonly 
occurring  in  the  winter  in  the  United 
States  are  approximately  minus  30  C. 
Many  compounds  that  boll  between 
150  and  200  C  have  significant  vapor 
pressures  (>10-'  Torr)  at  ambient 
temperatures.  Therefore,  the  boiling 
point  should  be  determined  on  com- 
pounds that  boil  between  minus  30 
and  +  200  at  atmospheric  pressure. 

(b)  Rationale.  Several  methods  are 
offered  as  examples  for  boiUng/melt- 
ing/sublimation  point  determinations. 
The  exact  method  used  is  not  very  im- 
portant, but  it  should  be  properly  con- 
ducted. The  single  most  Important 
consideration  in  most  of  these  meth- 
ods is  the  use  of  a  slow  rate  of  heating. 
The  following  tests  are  the  only  meth- 
ods that  were  considered:  none  were 
rejected. 

(c)  Methods— <l)  Test  details.  Some 
examples  of  procedures  that  may  l>e 
used  are  those  found  in  ASTM  E324. 
D1078-70.    D3451.   CIPAC   MT   2.    the 
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vtLpor  pressure  section  of  this  package 
(A-3.4).  For  differential  thermal  anal- 
ysis/scanning calorlmetry  (DTA/DSC) 
methods.  ASTM  E487.  E472.  and  E537 
should  be  used.  Measurements  of  % 
weight  loss  as  a  function  of  time  at 
different  constant  temperatures  (ther- 
mogravlmetry)  could  provide  useful 
sublimation  data.  Vapor  pressure  data 
and  DTA-DSC  data  are  only  relevant 
if  phase  changes  have  t)een  noted. 

(2)  Calculations  and  Information 
Which  Should  be  Recorded.  For  vapor 
pressure  determinations,  the  data  as 
described  In  the  vapor  pressure  section 
of  this  package  (A-3.4)  should  be  sub- 
mitted. For  DTA/DSC  determinations, 
a  very  brief  description  of  the  method 
used  should  be  submitted  along  with 
the  pertinent  data  obtained.  If  an 
ASTM  or  CIPAC  method  is  used,  the 
method  should  be  cited  and  the  perti- 
nent data  Included. 

(d)  References. 

ASTM.  1974  Annual  ASTM  StaJidarda. 
Philadf-lphla.  PA 

CIPAC  Handbook.  1970.  AnalysU  of  Tech- 
nical   and    Formulated   Pesticide*.    Vol.    I. 
Compiled   by   R.    De   B.   Ashworth.   et   al. 
Edited  by  G.  R.  Raw.  CIPAC.  Ltd..  Hert 
fordshire.  England.  Chapter  7. 

A-3.62  Density/Specific  GraiHty— 
(a)  Objectives  Density  Is  the  mass  per 
unit  volume  of  a  chemical  substance  at 
a  specified  temperature.  Specific  grav- 
ity is  the  ratio  of  the  mass  of  a  given 
volume  of  a  substance  at  a  specified 
temperature  to  the  mass  of  the  same 
volume  of  water  at  a  specified  tem- 
perature. 

Measurements  of  the  density  of 
solids  and  the  specific  gravity  of  liq- 
uids indicates  whether  immiscible, 
low-reactivity  chemicals  will  sink  or 
float  in  a  body  of  water.  The  density 
of  gases  Indicates  whether  the  gas  will 
be  transported  along  the  ground,  pos- 
sibly subjecting  surrounding  popula- 
tions to  high  exposure,  or  whether  it 
will  disperse  rapidly. 

(b)  Rationale.  The  choice  of  method 
is  not  critical,  but  should  be  suitable 
for  the  chemical.  The  accuracy  re- 
quired for  density  data  in  risk  assess- 
ments is  approximately  £  0.1  g/cm*. 
Accuracy  is  especially  critical  for  num- 
bers near  the  density  of  water  (1.0  g/ 
cm'  at  20°C).  The  air  (or  helium)  com- 


parison pycnometer  method  Is  the 
only  method  suggested  that  ha^  not 
been  standardized  by  ASTM  or 
CIPAC.  The  method  Is  easy,  reproduc- 
ible, quick,  and  accurate.  The  density 
of  gases  will  be  calculated  by  EPA 
staff  assuming  ideal  gas  behavior 
unless  actual  gas  density  measure- 
ments are  made. 

The  only  methods  considered  were 
those  listed  below. 

(c)  Methods. -il)  Test  details.  The 
density  of  solids  should  be  determined 
at  20  ±  3°C.  by  one  of  the  following 
methods:  CIPAC  MT3  (for  solids)  or 
ASTM  (35)D792-66. 

The  specific  gravity  for  liquids 
should  be  determined  at  20  ±  3'C  rela- 
tive to  water  at  20"C.  The  following 
methods  are  suitable:  CIPAC  MT3  (for 
liquids).  ASTM  (23)  D941-55.  (23) 
D1480-62  or  (23)  D1481-«2. 

In  addition,  the  air  (helium)  com- 
parison pycnometer  can  be  used  at  20 
±  3'C.  following  manufacturer's  rec- 
ommendations. 

(2)  Calculations  and  Information 
Which  Should  be  Recorded.  The 
method  used  should  be  very  briefly  de- 
scribed. If  an  ASTM  or  CIPAC  method 
was  used,  merely  cite  the  method. 
Density  data  should  be  recorded  in 
units  of  g/cm'  and  the  specific  gravity 
reported  relative  to  water  at  20'C. 

(d)  References. 

ASTM.  1974  Annual  ASTM  Standards. 
Philadelphia.  PA. 

CIPAC  Handbook.  1970.  Analvsis  of  Tech- 
nical and  Formulated  Pesticides.  Vol.  I. 
Compiled  by  R.  Oe  B.  Ashworth.  et  al. 
Edited  by  O.  R.  Raw.  CIPAC.  Ltd..  Hert- 
fordshire. England.  Chapter  7. 

A-3.63  Dissociation  Constant— {&) 
Objectives.  The  dissociation  constant 
is  an  equilibrium  constant  and  Ls  a 
measurement  of  the  extent  to  which 
an  lonlzable  substance  breaks  up  Into 
charged  constituents,  usually  because 
of  the  effect  of  solvent  on  the  dis- 
solved chemical. 

The  dissociation  constant  of  a 
chemical  can  be  used  in  assessing  the 
aquatic,  terrestrial,  and  metabolic  fate 
of  the  chemical.  Dissociated  species 
may  precipitate  In  water  depending  on 
certain  factors,  such  as  water  hard- 
ness. The  Ionic  charge  of  a  compound 
also  affects  its  ability  to  bind  to  cer- 
tain soils  and  sediments.  In  addition, 
metaljolism  and  partitioning  (between 
lipid  or  octanol  and  water)  of  chemi- 
cals Is  affected  by  the  extent  of  disso- 
ciation. 

Solids  and  liquids  that  have  struc- 
tures that  Indicate  a  pK  value  t>etween 
three  and  eleven  should  be  tested. 
This  Includes  pKa.  pKb.  and  other 
"first  order"'  solvolysls  reactions.  Pure 
samples  (99.9-)-%)  should  be  used,  or 
the  nature  of  Impurities  and  their 
effect  on  pK  value  should  be  assessed. 
Compounds  with  water  solubilities 
below  that  necessary  for  the  method 
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discussed  (below  10'*  M)  need  not  be 
tested. 

(b)  Rationale.  The  three  methods 
cited  are  potentlometric  titration, 
si>ectrometry  (relative  absorbances). 
and  conductivity.  Each  is  a  classic, 
well  established  method,  and  were  the 
only  methods  considered.  These  meth- 
ods can  be  used  at  solubilities  from 
10"'  to  0.5  M,  are  reproducible  and  can 
be  performed  by  most  competent 
chemical  laboratory  technicians. 

(c)  Methods— {D  Test  details.  The 
dissociation  constant  of  BrOnsted  acids 
and  bases  should  be  measured  by  po- 
tentlometry  (a  pH  meter  titration  with 
strong  acid  or  base)  or  by  the  method 
of  relative  absorbances  from  the  rela- 
tionship: 


pH  «  pK    -     log 


tKjA] 


c(H^»)y'] 


The  dissociation  constant  should  be 
determined  at  25  ±  I'C,  to  ±  0.1  pK 
unit. 

For  salts  and  organic  compounds 
that  contain  functional  groups  that 
may  be  solvolyzed  and  acids  and  bases 
of  low  water  solubility,  a  conductivity 
cell  should  be  used.  Successive  dilu- 
tions with  the  concentration  of  the 
ionizing  species  below  0.01  M  should 
be  used,  since  higher  concentrations 
may  cause  the  dissociation  "constant" 
to  vary  (Maclrmes  and  Shedlovsky. 
1932).  The  temperature  should  be  held 
at  25  ±  I'C. 

(2)  Reference  Compounds.  The  disso- 
ciation constant  of  one  of  the  follow- 
ing compounds  should  be  measured  at 
the  same  time  and  at  the  same  facility 
as  the  new  chemical.  The  appropriate 
reference  compound  should  be  select- 
ed based  on  structural  and  pK  similar- 
ities with  the  new  chemical. 


phosphoric  acid 
(step  2  pKa) 

ammonium 
hydroxide 

cyclohexylamlne 


acetic  acid 

benzoic  acid 

0-.  m-,  or  p- 
nitrophenol 

(3)  Calculations  and  Information 
Which  Should  be  Recorded.  For  pH  ti- 
trations, a  plot  of  pH  vs  volume  of 
standard  acid  or  base  should  be  pro- 
vided, with  accompanying  data,  includ- 
ing the  temperature  and  pH  of  buffers 
used  to  standardize  the  pH  meter. 

For  spectroscopic  methods,  the 
molar  absorptlvltles  of  the  acid  and 
base  forms  of  the  chemical,  tabulated 
daUof 

*°«     LA  ] 

at  various  pH  values,  calculations  of 
pK  and  the  type  and  model  number  of 
the  spectrometer  should  be  recorded. 


NOTICES 

For  conductivity  measurements,  the 
cell  constant  and  the  solution  conduc- 
tivity of  the  instrument,  conductance 
data  (in  units  of  j^mhos/cm)  and  calcu- 
lations of  pK  should  be  recorded. 

(d)  References. 

For  pH  Titrations 

ASTM.  1975.  Annual  ASTM  Standards. 
PhUadelphla,  PA  D1293. 

APHA/AWWA/WPCF.  1978.  Standard 
Methods  for  the  Examination  of  Water  and 
Wastewater.  14th  ed.  American  Public 
Health  Association.  Washington.  D.C. 
Standard  Method  424. 

Nelson.  H.H..  and  S.D.  Faust.  1969.  Acidic 
dissociation  constants  of  selected  aquatic 
herbicides.  Eviron.  SO.  Techno,  3(11):  1186- 
1188. 

For  Conductometry 

ASTM.  1974.  Annual  ASTM  Standard. 
Philadelphia,  PA.  D1125. 

APHA/AWWA/WPCP.  1976.  Standards 
Methods  for  the  Examination  of  WasU  and 
Wastewater.  14th  ed.  American  Public 
Health  Association.  Washington.  D.C. 
Standard  Method  205. 

Albert.  A.,  and  E.P.  Serjeant.  1962.  Ioniza- 
tion Constants  of  Acids  and  Bases,  John 
WUey  &  Sons,  Inc..  New  York,  NY.  pp.  93- 
105. 

Maclnnes.  D.A.,  and  T.  Shedlovsky  1932. 
The  ionization  constant  of  acetic  acid.  /. 
Amer.  Chem.  Soc  54:1429. 

For  Absorbanee 
Albert  &  Serjeant,  1962.  op  clt.  pp.  69-92. 

A-3.64  Flammability  /  Explodabil- 
ify.— (a)  Objectives.  The  tests  in  this 
section  include  flash  point,  flammable 
limits  for  gases,  autolgnition  tempera- 
ture, thermal  explodability.  and  shock 
explodabllty.  The  flash  point  is  the 
temperature  at  which  a  liquid  or  vola- 
tile solid  gives  off  a  vapor  sufficient  to 
form  an  ignitable  mixture  with  the  air 
near  the  surface  of  the  liquid  or 
within  the  test  vessel  (National  Fire 
Protection  Association  (NFPA).  1969). 
"Flanunable  limits  for  gases"  are  the 
maximum  and  minimum  concentra- 
tions of  gas  and  air  mixtures  that  will 
ignite.  The  autolgnition  temperature 
is  the  temperature  at  which  a  sub- 
stance will  spontaneously  ignite  in  the 
absence  of  a  spark  or  flame  source.  Ex- 
plodability is  the  capability  of  a  sub- 
stance to  undergo  an  uncontrolled, 
fast,  violent  chemical  reaction  result- 
ing in  a  sudden  increase  in  pressure. 

Knowledge  about  the  explosion  and 
fire  potential  of  new  chemicals  is  im- 
portant for  assessing  the  acute  risk 
they  may  pose  to  human  health.  In- 
formation from  a  flash  point  determi- 
nation could  indicate  what  controls,  if 
any.  are  necessary  on  the  chemical's 
thermal  environment,  and  possible  Ig- 
nition sources.  Information  from  a  gas 
flammability  test  could  indicate  what 
concentrations  of  gas  in  air  are  likely 
to  pose  a  fire  hazard.  Autolgnition 
data  could  be  useful  in  assessing  the 
potential  of  new  chemicals  to  sponta- 
neously ignite  upon  contact  with  a  hot 
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surface  or  because  of  heating  from 
some  other  source.  The  impact  explo- 
dability affects  the  risk  of  handling 
large  quantities  of  chemical  (the  force 
of  a  falling  container  is  proportional 
to  mass).  Thermal  explosion  data 
could  be  a  useful  parameter  for  assess- 
ing the  risk  posed  by  handling  or  using 
various  quantities  of  a  chemical.  The 
probabilties  of  thermally-induced  ex- 
plosion occurring  are  independent  of 
the  weight  of  the  chemical  present 
except  as  this  may  affect  the  rate  of 
heating. 

Flash  points  are  appropriate  for 
chemicals  that  are  liquid  l>elow  60*C. 
Oas  flammability  is  appropriate  for 
chemicals  that  are  gaseous  under  con- 
ditions of  intended  use,  unless  the 
chemical  has  a  totally  oxidized  struc- 
ture (e.g..  BF».  CO,).  Autolgnition  Is 
appropriate  for  chemicals  that  come 
into  direct  contact  with  hot  surfaces 
(lOO'C  or  more).  Shock  and  thermal 
explodability  testing  is  potentially  ap- 
plicable to  all  solid  and  liquid  chenii- 
cals.  (The  intended  use  of  a  new 
chemical  will  be  especially  important 
in  determining  applicability  for  these 
tests). 

(b)  Rationale.  The  flash  point  meth- 
ods cited  are  all  closed  cup  methods. 
Open  cup  methods  generally  give 
higher  results,  and  resMistlon  conditions 
are  not  as  well  controlled.  Also  regula- 
tions of  the  Department  of  Transpor- 
tation (DOT),  Department  of  Labor 
(OSHA)  and  EPA  (Office  of  Pesticide 
Programs  and  Office  of  Solid  Waste) 
all  require  closed  cup  methods.  Howev- 
er, it  has  been  suggested  that  open  cup 
methods  may  be  more  appropriate  in 
certain  cases. 

The  method  for  flammable  gases  is 
that  required  by  DOT.  None  other  was 
considered. 

The  autolgnition  method  was  also 
recommended  by  NFPA.  and  was  eval- 
uated in  part  by  Affens  and  Carhart 
(1974).  The  method  used  for  autolgni- 
tion measurements  is  critical  since  a 
variability  In  results  between  methods 
can  be  great  ( lOO'C  or  more). 

The  thermal  explodability  method 
recommended  (differential  thermal 
analysls/scarming  calorlmetry  (DTA/ 
DSC),  Is  a  classic,  simple  chemistry 
technique  yielding  results  that  are 
easily  interpreted.  ASTM  method  E- 
474  is  an  apparatus  calibration  method 
that  should  be  performed  to  assure 
the  quality  of  the  submitted  DTA/ 
DSC  data.  The  impact  explodability 
method  for  solids  is  that  reconunend- 
ed  by  DOT  and  EPA  (Offices  of  Pesti- 
cide Programs  and  Solid  Waste).  The 
Impact  explodability  method  for  liq- 
uids was  based  on  a  critical  review  by 
DOT  (1973). 

(c)  Methods— (.1)  Test  details.  For 
flash  point  (closed  cup),  ASTM  D93- 

73.  D6&-76.  D3278-73,  D1437-«4.  E502- 

74,  and  CIPAC  MT  12  (1970)  should  be 


FfOBtAL  UOISTEI,  VOL  44.  NO.  53-FUDAY,  MAICH  14,  1979 


16266  I 

used.  Cleveland  or  other  open  cup 
methods  may  be  appropriate  In  rare 
situations. 

For  gas  flammabUity  (DOT),  CFR 
49.  173-300  (b)  should  be  used. 

For  autoignition  ASTM  D21S5-66 
should  be  used.  For  thermal  exploda- 
billty  (DTA/DSC).  ASTM  E487  should 
be  used.  For  data  recording  E472 
should  be  used.  For  calibration  E537, 
E474  should  be  used. 

For  impact  explodabillty,  the 
Bureau  of  Explosives  impact  appara- 
tus (CFR  49,  173.53  Note  4)  should  be 
used  for  solids.  Bureau  of  Mines  or 
Naval  Ordnance  Laboratory  impact 
testers  should  be  used  for  liquids. 

(2)  CalculatiofU  and  Information 
Which  Should  Be  Recorded.  If  the 
method  is  not  one  of  the  above,  it 
should  be  described. 

The  flash  point  ±2'C  should  be  re- 
corded along  with  the  atmospheric 
pressure. 

For  gas  flammability.  the  upper  and 
lower  limits  (v/v%)  should  be  record- 
ed. 

For  autolgnltion.  the  autolgnition 
temperature  (±3'C).  the  time  lag 
before  ignition,  and  the  atmospheric 
pressure  should  be  recorded. 

For  thermal  explodabillty.  a  graph 
of  ATCC)  or  AE  cal  vs.  T  or  t  (sec.  or 
min.)  should  be  attached,  the  heating 
rate  and  calibration  determination  re- 
corded, and  the  instrument  (malce  and 
model )  described. 
■  For  impact  explodabillty.  the  results 
for  the  different  heights  and  weights 
used  should  be  recorded. 

(d)  Reference*.  ' 

ASTM  1974.  Annual  ASTM  Standards. 
Philadelphia.  PA. 

Dept.  of  Tranaportatlon.  Definition  of 
class  A  explosives.  CFR  49  173-S3.  Note  4. 
1978. 

A.  H.  Lasselgne.  1973.  Hazard  Clatslfica- 
tion  of  Explosives  for  T>aTi3portation  Evalu- 
ation of  Teal  Methods.  U.S.  Department  of 
Transportation.  Report  #  TES-30-73-2. 

CIPAC  Handtxx>k.  1970.  AnalysU  of  Tech- 
nical and  Formulated  Pesticides.  Compiled 
by  R.  De  B.  Ashworth,  et  aL  Edited  by  G.  R. 
Raw.  CIPAC.  Ltd..  Hertfordshire.  Encland. 
Chapter  7.  Vol.  L 

National  Plre  Protection  Association 
(NPPA).  1969.  Properties  a/  Flammable  Liq- 
uids and  Gases.  Manual  No.  335M.  Boston. 
MA. 

Proposed  Resource  Conservation  and  Re- 
covery Act  (RCRA)  Hazardous  Waste  Crite- 
ria. Appendix  B.  1978. 

A-3.65  Particle  Si^e.  (a)  Objectives. 
Particle  size  is  quantitative  measure- 
ment of  the  size  of  the  crystalline  or 
fibrous  powder  forms  of  new  chemical 
substances.  In  the  context  of  this  doc- 
ument "particle  diameter"  or  "particle 
size"  refers  to  the  effective  spherical 
diameter  of  a  particle  (from  Stokes' 
Law). 

Particle  size  affects  the  probability 
of  human  Inspiration  through  direct 
exposure,  the  likely  point  of  deposi- 
tion in  the  respiratory  tract  (if  in- 
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haled),  and  the  distribution  of  the  par- 
ticle in  the  environment  through  wide- 
spread or  large- volimie  uses  (Com. 
1977). 

Particles  of  lengths  greater  than  200 
fim  have  been  found  In  lung  tissue 
that  had  been  lavaged  (Morgan,  et  al., 
1978).  Particles  of  diameter  5  /im  or 
less  are  likely  to  be  deposited  in  the 
broncheolar  and  alveolar  regions. 
Therefore,  particle  size  determinations 
are  appropriate  for  compoimds  that 
are  likely  to  form  particles  of  500  nm 
or  less  in  length  imder  conditions  of 
expected  use  and  handling. 

(b)  Rationale.  The  methods  cited 
cover  a  wide  range  of  sensitivities.  All 
but  one  are  ASTM  methods.  The  non- 
ASTM  method  using  the  Sedigraph 
5000  D  particle  size  analyzer,  was  in- 
cluded t>ecause  EPA  has  had  favorable 
experience  with  it.  The  methods  in- 
volve use  of  dry  sieves,  light  micros- 
copy, the  Coulter  counter,  and  sedi- 
mentation techniques.  These  methods 
are  relatively  inexpensive  to  perform. 
Electron  microscopy  data,  of  course, 
will  be  accepted.  The  Andreason  Pipet 
method  was  considered  and  rejected 
because  of  disruption  of  the  sedimen- 
tation medium  caused  by  sampling 
(Irani  &  Callis.  1963.  p.  70). 

(c)  Methods— < I)  Test  details.  ASTM 
C690.  E20-68.  D1705,  or  IM22  should 
be  used  for  measuring  particle  size. 
D136d  should  be  used  for  data  record- 
ing. The  manufacturer's  pnxiedure  for 
using  the  Sedigraph  5000  D  analyzer 
should  be  used. 

(2)  Calculations  and  lr\formation 
Which  Sfiould  Be  Recorded.  If  the 
method  used  is  not  one  cited  above,  it 
should  be  described. 

A  graph  of  cumulative  mass  percent 
or  percent  of  particles  of  stated  size  vs. 
log  diameter  (in  microns)  should  be  at- 
tached. 

(d)  References. 

ASTM  Annual  Book  C(f  Standards. 

Com.  Morton.  1977.  Aerosols  and  the  Pri- 
mary Air  Pollutants— Nonviable  Particles. 
Air  Pollution,  A.  C.  Stem  (ed.)  pp.  77-99. 

Irani.  R.  R..  and  C.  P.  Callis.  1963.  Particle 
Size:  Measurement.  Interpretation  and  Ap- 
plication. John  Wiley  it  Sons,  Inc..  New 
York.  NY. 

Morsan.  A.,  et  al.  1978.  SlsnlXicance  of 
fiber  length  in  the  clearance  of  asbestos 
fibers  from  the  lung.  British  J.  IndusL  Med. 
35:  146-153. 

A-3.66  pH  Measurement  (a)  Objec- 
tives. Knowledge  of  the  pH  of  a 
chemical  solution  is  useful  primarily 
for  assessing  the  risk  of  acute  hazards 
for  health  and  ecological  effects.  E>ata 
on  pH  is  useful  for  estimating  eye  and 
dermal  irritation  for  pH  values  less 
than  3  or  greater  than  12.  This  data 
will  also  indicate  possible  pH  changes 
in  an  aquatic  system  at  the  point  of  ef- 
fluent discharge  or  tn  the  event  of  a 
spilL  Depending  on  the  buffering  ca- 
pacity of  the  ambient  waters,  the  ef- 


fects on  local  aquatic  life  could  be  sig- 
nificant. 

(b)  Rationale,  The  method  involves 
measuring  the  pH  of  chemicals  In  a  1% 
v/v  concentration  of  chemical  in 
water,  which  is  estimated  to  be  the 
greatest  concentration  in  the  vicinity 
of  a  large  discharge.  More  chemicals 
are  soluble  at  this  concentration  than 
at  a  higher  concentration.  For  health 
effects  assessments,  the  pH  value  so 
obtained  can  be  extrapolated  linearly 
to  higher  concentrations  (i.e.,  an  esti- 
mate of  the  pH  of  a  50%  solution 
would  equal  pH  at  1%  -»-  log  50).  For 
compounds  not  soluble  at  1%  concen- 
tration, dioxane  was  chosen  as  a  cosol- 
vent  because  empirical  correction  fac- 
tors have  been  determined  for  various 
concentrations  of  dioxane/water  solu- 
tions (Irving  and  Mahnot.  1968).  Be- 
cause dioxane  is  a  suspect  human  car- 
cinogen, it  should  be  handled  in 
accord  with  "good  industrial  hygiene 
practices  and  procedures."  One  should 
consult  D.H.E.W.  (NIOSH)  Pub.  #77- 
226  NIOSH  CHteHa  for  Recommended 
Standard  Occupational  Exposure  to 
Dioxane.  Other  organic  solvent  sys- 
tems with  pH  correction  factors  are 
suitable. 

Data  on  pH  should  be  submitted  for 
all  solid  and  liquid  chemicals  expected 
to  form  nonneutral  solutions  with 
water  or  water /dioxane. 

(c)  Methods— ( 1 )  Test  details.  The  pH 
should  be  measured  tising  a  1%  v/v 
aqueous  solution  of  the  chemical  in 
COf-free  distilled  water.  If  the  com- 
poimd  is  not  soluble  at  that  concentra- 
tion, a  solution  of  purified  dioxane  in 
water  may  be  used,  with  up  to  80% 
dioxane/water  (v/v).  Other  solvents 
may  t>e  used  if  they  have  an  empirical 
correction  factor  for  pH.  such  as  the 
one  for  dioxane  (Irving  uad  Mahnot. 
1968): 

-lof(H']-B4^1oc  U-,i^loc# 

where  B  =  apparent  pH.  log  U*h  is  an 
empirical  correction  factor  at  zero 
ionic  strength,  and  log  f  is  the  loga- 
rithm of  the  mean  activity  coefficient 
of  hydrochlo>ic  acid  in  the  solvent 
mixture  at  the  same  temperature  and 
ionic  strength. 

Glass  electrode  pH  meters  (either 
combination,  or  reference  and  stand- 
ard pair)  should  be  used.  Standard 
buffer  solutions  at  two  or  three  pH 
values  which  bracket  the  expected  pH 
of  the  test  solution  should  be  used  for 
calibration.  Indicator  paper  is  not  suit- 
able. 

It  is  not  necessary  to  prepare  fresh 
buffer  solutions  before  each  series  of 
measurements,  as  implied  by  the  rec- 
ommended protocols:  Method  144 
(APHA.  1976)  and  ASTM  E70-74. 
(1974). 

(2)  Calculations  and  Information 
Which  Should  Be  Recorded.  A  brief  de- 
scription of  the  procedure  used  (if  not 


the  same  as  above)  should  be  provided, 
noting  the  pH  and  the  temperature. 
id)  References. 

Irving.  H.  H..  and  U.  S.  Mahnot.  1968.  pH- 
meter  corrections  for  titrations  in  mixtures 
of  water  and  dioxane.  /.  Inorg.  Niu:L  Chem. 
30:  1215-1220. 

American  Public  Health  Association.  1974. 
Standard  Methods  for  the  Examination  of 
Water  and  Wastewater.  13tb  ed.  Washing- 
ton. D.C.,  pp.  274-76. 

A-3.67  Chemical  Incompatibility. 
(a)  Objectives.  Chemical  incompatibil- 
ity determines  the  likelihood  of  vio- 
lent reactions  occurring  when  the  new 
chemical  is  mixed  or  comes  into  con- 
tact with  other  substances.  Thus,  dan- 
gerous contact  during  its  chemical  life 
(manufacturing,  processing,  distribu- 
tion, use,  and  disposal)  can  t>e  avoided. 
Significant  temperature  increases,  evo- 
lution of  gases,  noxious  fumes,  splat- 
tering, and  evolution  of  flame  are  pos- 
sible dangers.  As  used  here,  "signifi- 
cant temperature  increases"  is  defined 
as  an  increase  of  5''C  or  more.  As  with 
flammabllity/explodablllty  properties, 
testing  might  be  replaced  by  struc- 
ture/activity analyses. 

(b)  Rationale.  These  tests  will  indi- 
cate hazardous  reactions  whidh  can 
occur  resulting  from  contact  of  the 
chemical  with  comimon  oxidizing  and 
reducing  agents,  common  fire  extin- 
guishing agents,  and  conunon  solvents. 

(c)  Methods— a)  Test  details.  This 
qualitative  assessment  will  vary  from 
chemical  to  chemical  depending  on 
physical  state  and  intended  uses.  Sub- 
jective Judgments  by  a  chemist  famil- 
iar with  the  chemical  and  ito  intended 
uses  are  needed  in  selecting  appropri- 
ate tests.  The  following  is  only  an  ex- 
ample of  an  appropriate  set  of  tests 
for  a  hypothetical  chemical.  All  tem- 
perature increases  of  greater  than  5*C 
should  be  noted.  Tests  should  be  con- 
ducted at  temperatures  expected 
during  the  normal  use  of  the  chemical. 
Generally,  the  ratio  of  the  mass  of  the 
new  chemical  to  the  mass  of  the 
chosen  reactant  should  be  high,  simu- 
lating maximum  exposure  situations. 

(A)  The  chemical  should  be  placed 
in  contact  with  water  for  24  hours  and 
visual  observations  recorded. 

(B)  The  chemical  should  be  placed 
in  contact  with  carbon  dioxide  and/or 
monoammonium  phosphate  for  24 
hoiu^s.  and  visual  observations  record- 
ed. Both  of  these  compoimds  are 
widely  used  fire  extinguishing  agents. 

(C)  The  chemical  should  be  placed 
in  contact  with  zinc  or  iron  for  24 
hours  and  observations  recorded.  Ele- 
mental zinc  and  iron  are  both  moder- 
ately strong  reducing  agents.  Data 
from  corrosion  tests  may  be  stiitable  in 
lieu  of  this  test. 

(D)  The  chemical  should  be  placed 
in  contact  with  a  moderately  strong 
oxidizing  agent,  one  which  the  chemi- 
cal may  contact  in  its  intended  use. 
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The  electrochemical  series  should  be 
used  as  a  guide  (CRC  Handbook  of 
Chemistry  and  Physics,  for  example). 
A  dilute,  neutral,  aqueous  solution  of 
potassium  permanganate  may  be  ap- 
propriate. 

(E)  If  the  chemical  is  intended  for 
use  in  households,  it  should  be  placed 
in  contact  with  a  household  organic 
solvent,  such  as  kerosene,  turpentine, 
or  gasoline,  for  24  hours  and  observa- 
tion recorded. 

(2)  Calculations  and  Information 
Which  Should  Be  Recorded.  Descrip- 
tions and  results  of  all  tests  should  be 
provided. 

(d)  References. 

National  Fire  Protection  Association  1976. 
Extinguishing  agents.  Fire  Protection  Hand- 
book. 14th  ed.  NFPA.  Boston.  MA. 

A-3.68  Vapor  Phase  UV  Spectrum 
for  Halocarbons.  (a)  Objectives.  In 
recent  years  a  great  deal  of  work  has 
been  done  demonstrating  the  potential 
for  depletion  of  stratospheric  ozone  by 
halogenated  organic  compoimds 
(Molina  and  Rowland.  1974;  National 
Academy  of  Sciences,  1976).  This  mea- 
surement may  be  used  to  make  quali- 
tative assessments  of  the  risk  posed  by 
halogenated  hydrocarbons  to  strato- 
spheric ozone  concentrations.  Absorp- 
tion cross  sections  can  be  calculated 
for  different  wavelengths  based  on  ab- 
sorbance.  cell  path  length,  and  gas 
density  of  the  cell.  Based  on  this  infor- 
mation, known  structure-activity  rela- 
tionships, and  an  assumed  quantum 
yield  of  1,  tropospheric  half -lives  can 
be  calculated.  Tropospheric  half-lives 
of  greater  than  several  years  will  indi- 
cate that  the  chemical  Is  likely  to  be 
transported  to  the  stratosphere.  Row- 
land and  Molina  (1975)  and  Chou,  et 
aL  (1978).  indicate  that  a  large  frac- 
tion of  chlorinated  organic  compounds 
transported  to  the  stratosphere  will 
release  chlorine  atoms  either  via  reac- 
tion with  OCD)  or  via  photodissocia- 
tion.  Therefore,  any  halocarbons  in 
the  stratosphere  may  pose  a  threat  of 
reduction  in  ozone  concentration. 

This  measurement  is  appropriate  for 
solids,  liquids,  and  gases  that  contain 
chlorine  or  bromine,  and  have  a  vapor 
pressure  equal  to  or  greater  than  0.5 
Torr  at  25*C. 

(b)  Rationale.  The  method  is  a 
standard,  simple,  reproducible  labora- 
tory technique. 

(c)  Methods— il)  Test  details.  Evacu- 
ated spectral  cells  should  be  filled  to 
predetermined  gas  concentrations 
(pressures).  The  spectrum  should  be 
recorded  as  the  absorbance  or  molar 
absorptivity  as  a  function  of  wave- 
length compared  to  a  matched  cuvette 
blank. 

Vapor  phase  absorption  spectra 
should  be  measured  at  three  different 
pressures,  between  the  wavelengths 
275  nm  and  700  nm,  and  at  room  tem- 
perature (e.g.  Chou.  et  al..  1978;  Tsu- 
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bomura.  et  al.,  1964;  Oordus  and  Bern- 
stein. 1954;  and  Lacher,  et  al.,  1950). 
Calibrate  the  (xW.  path  length  of  10  cm 
cells  using  a  reference  compound  with 
an  accurately  known  molar  absorptiv- 
ity and  Beer's  Law. 

(2)  Calculations  and  Information 
Which  Should  Be  Recorded. 

The  aljsorbance  or  molar  absorptiv- 
ity as  a  function  of  wavelength  for 
each  concentration  (gas  density) 
should  be  recorded.  For  tabular  data, 
wavelength  intervals  of  two  or  five 
nanometers  should  be  used. 

The  cell  pathlength  and  the  spectro- 
photometer model  name  and  number, 
the  temperature  of  the  cell,  .and  cell 
calibration  data  (for  10  cm  cells)  should 
be  recorded. 

(d)  References. 

Chou,  C.  C.  et  al.  1978.  Stratospheric  pho- 
todlssociatlMi  of  several  saturated  perhalo- 
chloroflurocarlwn  compounds  in  current 
technological  use  (Fluorocarbons  13,  113, 
114,  and  116).  /  Physical  Chem.  82:  1. 

Oordus,  A.  A.,  and  Bernstein,  R.  B.  1964. 
Isotope  effect  in  continuous  ultraviolet  ab- 
sorption spectra:  Methyl  bromide  d.  and 
ctiloroform  d.  /.  Chemical  Phys.  22(5):  290- 
295. 

Lacher,  J.  R..  et  al.  1950.  The  near  ultra- 
violet absorption  spectra  of  some  fluorinat- 
ed  derivatives  of  methane  and  ethylene.  J. 
American  Chemical  Soc.  72:  5486-5489. 

Molina,  M.  J.,  and  F.  8.  Rowland.  1974. 
Stratospheric  sink  for  chlorofluorometh- 
anes:  Chlorine  atom  catalysed  destruction 
of  oeone.  Nature  249:  810-812. 

National  Academy  of  Sciences.  1976.  Halo- 
cartxms  EffecU  on  Stratospheric  Ozone, 
Washington.  D.C. 

Rowland,  F.  S.,  and  M.  J.  Molina.  1974. 
Chlorofluoromethanes  in  the  environment. 
Reviews  aeoj>hvsics  Space  Physics  13:  1. 

Tsubomura.  H..  et  al.  1964.  Vacuum  ultra- 
violet absorption  spectra  of  saturated  organ- 
ic compounds  with  non-bonding  electrons. 
Bull  Chem  Soc  Japan  37:  417-423. 

A-3.69  Ultraviolet  and  VisibU  Ab- 
sorption Spectra  in  Aqueous  Solution. 
(a)  Objectives.  The  ultraviolet  an^  visi- 
ble absorption  spectra  of  chemicals  in 
solution  are  Important  physical  prop- 
erties that  are  characteristic  of  molec- 
ular structure.  Since  water  covers 
most  of  the  earth's  surface,  water  is 
the  obvious  choice  as  the  solvent.  The 
ultraviolet  and  visible  absorption  spec- 
tra of  chemicals  in  aqueous  solution 
are  also  useful  as  an  aid  in  carrying 
out  and  Interpreting  the  photochemi- 
cal transformation  of  chemicals  in 
aqueous  solution. 

It  may  be  necessary  in  the  assess- 
ment process  to  obtain  the  ultraviolet 
and  visible  absorption  spectra  for 
chemicals  that  are  liquids  or  solids  at 
25*  C. 

(b)  Rationale.  The  test  method  out- 
lined In  Section  (c)  is  the  conventional 
method  for  determining  the  ultravio- 
let an  visible  absorption  spectra  of 
chemicals  in  aqueous  solution. 
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(c)  Methods— il)  Test  Details.  The 
following  general  discussion  and  test 
procedures  can  be  used  as  guidelines 
to  determine  the  ultraviolet  and  visi- 
ble absorption  spectra  in  aqueous  solu- 
tion. 

(A)  Very  pure  water  should  be  used 
(e.g.,  water  comparable  to  reagent 
grade  water  from  a  Millipore  Milli-Q 
System). 

(B)  Spectrograde  methanol  or  aceto- 
nitrile  should  be  used  sis  a  cosolvent. 

(C)  Analytically-pure  chemical 
should  be  used. 

(D)  If  possible,  the  ultraviolet  and 
visible  absorption  spectra  of  the 
chemical  should  be  determined  in 
water.  However,  this  task  is  sometimes 
difficult,  if  not  impossible,  because  the 
solubility  of  many  organic  chemicals 
in  water  is  very  lo-v.  As  an  alternative, 
mixtures  of  water  and  acetonitrlle  or 
methanol  can  be  used  as  the  solvent. 
These  organic  solvents  have  refractive 
indices  which  are  very  close  to  that  of 
water,  so  the  absorption  spectra  of 
nonpolar  compounds  will  be  very  simi- 
lar in  mixtures  of  water  and  acetoni- 
trlle or  methanol  as  in  water  (Zepp. 
1978).  The  minimum  amount  of  cosol- 
vent required  to  achieve  a  concentra 
tion  which  will  give  a  good  spectrum 
should  be  used. 

(E)  Particular  care  should  be  used  to 
obtain  a  good  spectrum  in  the  absorp- 
tion "tail",  since  tailing  absorptions 
may  contribute  significantly  to  the 
light  absorption  by  the  chemical  in 
sunlight. 

(P)  When  measuring  the  absorption 
spectra,  a  solvent  vs.  solvent  baseline 
should  t>e  established,  and  replicates 
run  to  ensure  that  no  instrumental  or 
cell  effects  introduce  artifacts  into  the 
absorption  data.  It  is  desirable  to 
obtain  molar  absorption  coefficients 
from  the  spectra. 

(G)  In  some  cases,  cells  of  longer 
pathlength  (e.g..  10  cm  cells)  can  be 
used  to  obtain  the  spectrum,  but  must 
be  a -matched  set.  and  must  be  accu- 
rately calibrated.  The  pathlength  of 
these  cells  can  be  determined  as  fol- 
lows: The  Beer-Lambert  equation  is 
given  by  Aa  =  €*1C.  where  Ax  is  the 
absorbance  at  wavelength  x,  1  is  the 
cell  pathlength  in  cm.  C  is  the  molar 
concentration,  and  u  is  the  molar  ab- 
sorption coefficient  at  wavelength  ». 
An  analytically  pure  reference  com- 
pound with  an  accurately  luiown  value 
of  «»  should  be  chosen.  A  solution 
should  be  prepared  at  a  molar  concen- 
tration C  which  will  give  a  reasonable 
value  of  A*  in  a  given  solvent.  Before 
measuring  Ax.  solvent  vs.  solvent  in 
the  two  cells  should  be  run  to  estab- 
lish the  baseline.  The  sample  cell 
should  be  filled  with  the  reference  so-' 
lution  and  the  reference  cell  with  the 
solvent.  The  absorbance  should  be 
measured  in  duplicate  at  the  wave- 
length k  corresponding  to  the  known 


value  of  (X.  The  pathlength  1  can 
then  be  calculated  using  Ax,  C  and  c. 
in  the  Beer-Lambert  equation.  The 
procedure  should  be  repeated  to  cali- 
brate the  reference  cell.  Since  the  cells 
are  a  matched  set,  the  pathlengths 
should  be  essentially  the  same. 

(H)  The  ultraviolet  and  visible  ab- 
sorption spectra  should  be  obtained  at 
pH  5,  7  and  9  for  chemicals  which  re- 
verslbly  ionize  or  protonate  (e.g.,  inor- 
ganic acids  and  bases,  carboxylic  acic]^, 
phenols,  and  anilines).  Buffer  solu- 
tions should  be  prepared  according  to 
the  Handbook  of  Chemistry  and  Phys- 
ics (1914-15). 

(1)  The  molar  absorption  coefficient 
will  be  very  useful  in  the  interpreta- 
tion of  the  data  on  photochemical 
transformation  of  chemicals  in  water. 
The  molar  absorption  coefficient 
should  be  determined  from  the  two  ab- 
sorption spectra  at  sufficient  wave- 
lengths to  define  the  absorption  band, 
including  tailing".  Determining  the 
absorption  coefficient  in  the  "tail"  is 
difficult  since  it  will  have  a  low  value. 
At  wavelengths  where  the  absorbance 
is  indistinguishable  from  the  baseline 
noise,  the  value  of  tx  should  be  re- 
corded as  zero. 

(2)  Calculations  and  Information 
Which  Should  be  Recorded 

(A)  The  Ultraviolet  and  visible  spec- 
tra of  the  chemical  in  aqueous  solu- 
tion, or  in  water  plus  methanol,  or  in 
water  plus  acentonitrile  should  be  de- 
termined. 

(B)  The  concentration  of  the  solu- 
tion and  the  cell  pathlength. 

(C)  If  10  cm  cells  are  used,  submit  all 
data  on  the  determination  of  the  cell 
pathlength. 

(D)  The  name,  structure,  and  purity 
of  the  reference  chemical. 

(E)  Extinction  coefficients  tx  should 
be  recorded  as  a  function  of  the  wave- 
length. 

(P)  The  manufacturer  and  model 
number  of  the  spectrophotometer 
should  be  recorded. 

(d)  Re/e fences. 

Handbook  of  ChemUtry  and  Physics. 
1974-1975.  55th  Edition.  CRC  Preas.  Oeve- 
l&nd.  Ohio. 

Zepp.  R.G.  1978.  Quantum  yields  for  reac- 
tiona  of  poUutanU  In  dilute  aqueous  solu- 
tion. Environ.  Set  and  Tech.  12:327. 

A-4    Persistence  Tests 

A-4.1  OeneroL  Chemical  persis- 
tence is  defined  here  as  the  property 
of  a  compound  to  retain  its  physical, 
chemical  and  functional  characteris- 
tics in  the  environments  through 
which  it  is  transported  and  distributed 
for  a  certain  period  of  time  following 
its  environmental  release.  Persistence 
is  an  Important  aspect  of  a  discharged 
chemical  in  the  overall  evaluation  of 
the  potential  risk  posed  by  the  chemi- 
cal to  the  environment. 


In  testing  for  health  and  ecological 
effects  of  chemicals,  the  range  of  con- 
centrations or  dosages  usually  em- 
ployed has.  as  an  upper  limit,  the 
minimum  concentration  which  pro- 
duces a  deleterious  effect.  In  the  as- 
sessment of  potential  chemical  risk, 
the  allowable  use  of  persistent  chemi- 
cals must  be  based  on  an  exposure 
safety  factor  derived  from  the  dose 
giving  a  minimal  effect  and  production 
data.  If  a  chemical  persists  in  an  eco- 
system and  is  continuously  or  periodi- 
cally deposited  there,  it  could  accumu- 
late to  levels  that  exceed  acceptable 
limits. 

Chemical  transformation  can  be  con- 
sidered the  inverse  of  persistence. 
Transformation  products  can  be  haz- 
ardous in  their  own  right.  The  fate  of 
chemicals  in  the  environment  depends 
upon  various  chemical,  physical  and 
biological  interactions.  Few  of  these 
have  been  studied  in  enough  detail  to 
predict  dominant  pathways  or  rates  of 
change  in  concentration.  However,  one 
intent  of  these  Guidelines  is  to  focas 
attention  on  persistence  testing  so 
that  these  deficiencies  can  be  system- 
atically corrected  in  the  future. 

A-4. 2  Chemical  Transformation: 
Hydrolysis,  (a)  Objectives.  Chemicals 
Introduced  Into  aqueous  media  in  the 
environment  could  undergo  hydrolysis 
and  be  transformed  into  new  chemi- 
cals with  properties  different  from 
their  precursors.  In  addition,  processes 
other  than  nucleophilic  displacement 
by  water  may  occur  (e.g.,  elimination 
or  isomerization).  The  importance  of 
these  transformations  of  chemicals  as 
dominant  pathways  In  aqueous  media 
can  be  determined  quantitatively  from 
data  on  hydrolysis  rate  constants  and 
half-lives. 

Hydrolysis  daU  will  generally  be  im- 
portant in  assessing  risks  from  organic 
chemicals  that  have  hydrolyzable 
functional  groups  (e.g..  esters,  amides, 
alkyl  halides,  epoxides,  and  phosphor- 
ic esters). 

(b)  Rationale.  Hydrolysis  refers  to 
the  reaction  of  an  organic  chemical 
(RX)  with  water  with  the  resultant 
net  exchange  of  the  group  X  for  the 
OH  group  from  the  water  at  the  reac- 
tion center.  Therefore. 


RX  ♦  NOH 


-».  ROH  ♦  HX 


(1) 


In  the  environment,  hydrolysis  of  or- 
ganic chemicals  occurs  in  dilute  solu- 
tion. Under  these  conditions,  water  is 
present  in  a  larRe  excess  and  the  con- 
centration of  water  is  essentially  con- 
stant during  hydrolysis.  Hence,  the  ki- 
netics of  hydrolysis  are  pseudo-first- 
order  at  a  fixed  pH. 

Processes  other  than  nucleophilic 
displacement  by  water  can  take  place. 
Por  example,  X  can  be  lost  from  RX 
via    an    elimination    reaction.    These 


elimination  reactions  exhibit  kinetic 
behavior  (i.e..  pH  independent  or  first- 
order  acid  or  base  dependent)  similar 
to  those  reactions  where  OH  sul)stltu- 
tion  occurs.  Elimination  reactions  are 
also  covered  In  this  hydrolysis  proto- 
col. 

The  hydrolysis  reaction  can  be  cata- 
lyzed by  acidic  or  ba&ic  species.  Includ- 
ing OH"  and  H^*  (H*).  The  promo- 
tion of  hydrolysis  by  H*  or  OH"  is 
known  as  specific  acid  or  specific  base 
catalysis,  as  contrasted  to  general  add 
or  base  catalysis  encountered  with 
other  cationic  or  anionic  sp^teles.  So 
far.  the  published  laboratory  data 
(e.g..  Smith,  et  aL.  1977.  1978;  Wolfe, 
et  al..  1977;  Zepp.  et  al..  1975)  Indicate 
that  hydrolysis  rates  are  the  same  in 
sterile  natural  freshwaters  and  In  buf- 
fered distilled  water  at  the  same  tem- 
perature and  pH.  Thus,  only  specific 
acid  or  base  catalysis  together  with 
neutral  water  reaction  need  be  consid- 
ered. Although  other  chemical  species 
may  catalyze  hydrolysis  reactions,  the 
available  concentrations  of  these  spe- 
cies in  the  environment  are  usually 
too  low  to  have  an  effect  and  are  not 
expected  to  contribute  significantly  to 
the  rate  of  hydrolysis  (Mat>ey  and 
Mill.  1978). 

An  extensive  amount  of  information 
has  been  published  on  the  hydrolysis 
of  a  wide  variety  of  organic  chemicals. 
However,  most  of  the  literature  relat- 
ing   to    environmental    hydrolysis    of 
chemicals  pertains  to  pesticides.  Much 
of  this   data  is   incomplete   for  the 
range  of  pH  and  temperature  of  envi- 
ronmental concern.  Effects  of  buffer 
salts  are  often  unrecognized.  At  pres- 
ent, no  published  screening  test  exists 
for  determining  the  hydrolysis  rate 
constant    at    relevant    environmental 
pHs  and  temperatures.  Such  a  test  is 
being  developed.  In  the  interim,  the 
general  discussion  and  test  procedures 
described  herein  can  be  used  as  guide- 
lines. These  procedures  take  Into  ac- 
coimt  (1)  the  fundamentals  of  the  ki- 
netics of  hydrolysis;  (2)  the  need  for 
quantitative  data  in  the  pH  and  tem- 
perature ranges  of  environmental  con- 
cern; (3)  the  effects  of  buffer  salts  on 
the  rates  of  hydrolysis;  and  (4)  the 
need  to  assure  that  only  hydrolysis 
takes  place.  Por  example,  the  experi- 
ments should  be  designed  to  prevent 
blodegradation.  loss  by  volatilization, 
or    photolysis    (for    chemicals    that 
absorb  In  the  visible  region). 

(c)  Methods-i\)  Test  Details.  The 
following  general  discussion  and  test 
procedures  can  be  used  as  guidelines 
to.  determining  the  hydrolysis  of  or- 
ganic chemicals. 

(A)  Hydrolysis  experiments  should 
be  conducted  In  a  thermostatic  bath 
with  good  temperature  control  (±1*C) 
and  with  accurate  temperature  mea- 
surement. 


(B)  Hydrolysis  experiments  should 
be  performed  using  analytically-pure 
material  (greater  than  99%  by  weight 
pure),  if  available.  However,  if  the 
chemical  contains  some  Impurities, 
note  the  nature  and  amount  (%)  of 
each  impurity. 

(C)  Very  pure,  sterile  water  should 
be  used  (e.g..  water  comparable  to  rea- 
gent grade  water  from  a  Millipore 
Milll-Q-System). 

(D)  All  glassware  should  be  sterilized 
in  an  autoclave  or  by  some  other  suit- 
able method. 

(E)  Buffer  solutions  should  be  pre- 
pared using  reagent  grade  chemicals 
and  very  pure  water,  as  follows: 

pH  5.0:  O.OIM  sodium  acetate  adjusted  to 
pH  5.0  with  O.IM  acetic  acid. 

pH  7.0:  30  ml  of  0.067M  NaHJ^.  mixed 
with  61  ml  of  0.067M  K  JIPO,  and  dilut- 
ed tenfold. 

pH  9.0:  0.025M  Na.B.0,  adjusted  to  pH  9.0 
with  O.IM  acetic  add. 

The  pH  of  each  buffer  solution  should 
be  checked  with  a  pH  meter  at  25*C 
and  adjusted  to  pH  5.0.  7.0.  or  9.0.  if 
necessary.  These  solutions  should  be 
used  to  prepare  reaction  solutions  of 
the  chemical. 

(F)  Test  solutions  should  be  pre-, 
pared  as  follows: 

ti)  If  the  chemical  is  readily  soluble 
in  water,  an  aqueous  solution  of 
chonical  in  very  pure  water  should  be 
prepared,  with  buffer  solution  added 
to  on  aliquot  of  this  aqueous  solution. 
The  chemical  concentration  In  the 
final  solution  should  t>e  leas  than  one- 
half  its  solubility  in  water  and  leas 
than  10'%L 

(11)  Por  chemicals  which  are  too  in- 
soluble In  pure  water  to  permit  reason- 
able handling  and  analytical  proce- 
dures, pure  chemical  should  be  dis- 
solved in  reagent  grade  acetonitrlle 
and  buffer  solution  should  be  added  to 
an  aliquot  of  the  acetonitrile  solution. 
The  chemical  concentration  in  the 
final  solution  should  be  less  than  one- 
half  its  solubility  In  water  and  less 
than  10"  "M.  The  concentration  of 
acetonitrile  should  be  one  volume-per- 
cent or  less,  in  the  final  solution. 

(G)  The  solution  absorption  spec- 
tpim,  as  measured  by  the  method  de- 
scribed In  Section  A-3.69,  can  be  used 
to  determine  whether  the  hydrolysis 
experiments  should  be  carried  out  in 
the  dark  to  eliminate  photolytic  trans- 
formations. Por  chemicals  that  absorb 
in  the  visible  region,  the  experiments 
should  be  conducted  using  amber  or 
red  safellghts.  amber  or  red  glassware, 
or  some  other  suitable  method. 

(H)  Stoppered  volumetric  flasks  (no 
grease)  should  be  used  for  carrying 
out  the  hydrolysis  reaction.  If  the 
chemical  Is  volatile,  the  tubes  should 
be  sealed.  Tubes  should  be  filled 
almost  completely,  sealed,  and  sub- 
merged in  the  constant-temperature 
tMith. 


(I)  Any  suitable  analytical  procedure 
can  be  used  for  the  determination  of 
the  concentration  of  chemical  at  var- 
ious times  during  the  course  of  the  hy- 
drolysis reaction.  Whenever  possible, 
an  analytical  procedure  that  provides 
a  precision  within  ±  6%  should  be 
used. 

(J)  Complications  can  be  encoun- 
tered when  measuring  the  rate  of  hy- 
drolysis of  compounds  that  reverslbly 
ionize  or  protonate  in  the  pH  range  6 
to  9.  Rates  of  hydrolysis  of  these  com- 
pounds often  show  unusual  pH-rate 
profiles,  often  with  a  maximum  or 
Tninimiim,  owlng  to  Competition  be- 
tween charged  and  uncharged  forms. 
Mabey  and  Mill  (1978)  depict  typical 
log  kk  vs  pH  plots  for  chemicals  which 
undergo  acid,  water,  and  base  promot- 
ed hydrolysis  (Figure  1).  Should  there 
be  any  question  about  the  Importance 
of  this  effect  on  the  hydrolysis  of  com- 
pounds that  reverslbly  Ionize  or  pro- 
tonate in  the  pH  range  5-9,  additional 
measurements  should  be  made  to 
define  the  pH-rate  profile. 

(K)  In  general,  with  low  concentra- 
tions of  chemicals,  buffers  may  be 
used  at  O.OIM  concentrations  to  hold 
pH  constant  without  Introducing 
buffer  effects  (Mabey  and  Mill.  1978). 
The  buffers  outlined  in  (E)  should  be 
adequate.  However,  for  some  chemi- 
cals, it  is  possible  that  buffer  catalysis 
could  affect  the  rate  of  hydrolysis.  If 
there  Lb  any  reason  to  suspect  buffer 
catalysis,  hydrolysis  experiments  can 
be  carried  out  at  two  buffer  concentra- 
tions using  the  buffers  in  (E)  and  the 
same  buffers  at  a  lower  conoentratlon- 
If  the  rates  of  hydrolysis  are  the  same, 
then  buffer  catalysis  has  been  elimi- 
nated. A  good  discussion  of  general 
acid  and  base  catalysis  Is  given  by 
Jencks(1969). 

(L)  As  a  general  guideline  to  carry- 
ing out  hydrolysis  experiments,  the 
methods  of  Wolfe  et  al.  (1976);  Wolfe 
et  al.  (1977);  Smith  et  al.  (1977)  (1978); 
Barrow  (1966);  and  Frost  and  Pearson 
(1961)  should  be  followed.  All  experi- 
ments should  be  conducted  in  dupli- 
cate by  one  of  the  following  proce- 
dures. 

Reaction  solutions  of  the  chemical 
should  be  prepared  as  described  above 
at  25*C  at  pH  5.0.  7.0,  and  9.0.  The  ini- 
tial concentration  (C.)  should  be  de- 
termined at  t=0. 

Procedure  1:  Each  reaction  mixture 
should  be  analyzed  at  regular  time  in- 
tervals to  provide  a  minimum  of  six 
time  points  (in  hours)  with  hydrolysis 
between  20-70%.  Rates  should  be  fast 
enough  so  that  60-70%  of  the  chemi- 
cal is  hydrolyzed  in  four  weeks  (672 
hours). 

Procedure  2:  If  hydrc^ysls  Lb  too  slow 
at  26»C  to  conveniently  follow  the  re- 
action to  high  conversion  in  four 
weeks  but  still  rapid  enough  to  meas- 
ure 20-30%  conversion,  the  accuracy 
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of  the  data  will  be  impoved  If  more 
data  points  are  taken  between  10  and 
30%  conversion.  Fifteen  to  twenty 
time  points  are  preferable. 

Procedure  3:  If  the  chemical  hydro- 
lyzes  less  than  20%  in  four  weeks,  the 
concentration  (C)  should  be  deter- 
mined after  four  weeks  (t=672  hours). 

(2)  Calculations  and  tnformation 
Which  Should  Be  Recorded. 

(A)  A  description  of  the  analytical 
procedure  and  data  on  calibration 
should  be  recorded. 

(B)  A  description  of  the  method  of 
extraction  and  data  on  recovery 
should  be  recorded  if  an  extraction 
method  is  used  to  separate  the  chemi- 
cal from  the  aqueous  phase. 

(C)  The  initial  concentration  of  the 
chemical  should  be  recorded  for  each 
set  of  experiments. 

(D)  The  pH  for  each  set  of  experi- 
ments should  be  recorded. 

(E)  Hydrolysis  calculations  should 
be  carried  out  in  the  following 
manner.  Since  the  kinetics  of  hydroly- 
sis Is  pseudo-first-order,  the  integrated 
equation  can  be  put  in  the  form 


'<»9)0'^ 


i-M 


t  ♦  Io^IqCq 


(2) 


C,  is  the  initial  concentration  of  the 
chemical.  C  is  the  concentration  of 
chemical  at  t  (in  hours)  and  k^  is  the 
hydrolysis  rate  constant  (in  hours  "') 
at  a  fixed  temperature  and  pH.  Using 
the  experimental  data  from  Proce- 
dures 1  or  2  and  linear  regression  anal- 
ysis, kk  can  be  accurately  determined 
at  25*  C.  kfc  and  the  correlation  coeffi- 
cient (RO  for  each  set  of  experiments 
should  be  calcluated  and  recorded. 
The  mean  value  of  k^  and  the  stand- 
ard deviation  should  be  calculated  and 
recorded.  Prom  the  mean'  value  of  k^ 
at  pH  5.0.  7.0.  and  9.0  at  25'  C.  the 
half -life  tvican  be  calculated  using  the 
following  equation: 


•1/2 


0.693 


(3) 


The  values  of  t«tat  pH  5.  7.  and  9 
should  be  calculated  and  recorded.  For 
Procedure  3.  the  Initial  concentration 
Co  and  the  concentration  of  chemical 
C  remaining  at  t=672  hours  should  be 
used  in  equation  2  and  k^  calculated  at 
25*  C  for  each  set  of  experiments.  The 
mean  value  of  k^  and  the  standard  de- 
viation at  pH  5.  7,  and  9  should  be  cal- 
culated and  recorded.  Prom  the  mean 
value  of  kfc  at  pH  5.0.  7.0.  and  9.0  at  25° 
C,  the  half -life,  t^  should  be  calculat- 
ed and  recorded.  If  after  672  hours.  C 
is  essentially  equal  to  C,.  then  k^ 
cannot  be  calculated  and  the  chemical 
would  then  be  considered  persistent, 
(d)  Rtiferences. 
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A-4.3  Cfiemical  DegmdatioTL'  Oxi- 
datioTL  (a)  Objectixfes.  Por  many  or- 
ganic chemicals  which  are  gases  at  am- 
bient temperatures  or  which  have  ap- 
preciable volatility,  atmospheric  oxida- 
tion undoubtedly  is  a  major  degrada- 
tlve  pathway.  A  number  of  studies  of 
these  reactions,  principally  in  air  pol- 
lution research,  make  predictions  pos- 
sible on  the  fate  of  a  variety  of  organic 
compounds  in  the  atmosphere.  Oxi- 
dants produced  in  situ  in  the  air 
through  photochemical  oxidation  in- 
clude ozone,  hydroxy  radicals,  perox- 
ides, hydroperoxides  and  peroxy  ni- 
trates. The  most  Important  oxidants 
of  organic  vapors  are  the  hydroxy 
radicals  and  ozone. 

Chemical  oxidation  occurs  in  aquatic 
environments  as  a  consequence  of  pho- 
tochemical processes  that  generate 
free  radicals.  The  concentrations  and 
reactivities  of  oxy  free  radicals  are 
such  that  only  alkyl-peroxy  radicals 
and  singlet  molecular  oxygen  are 
likely  to  act  as  Important  oxidants  in 
tiatural  waters  (T.  Mill.  1978). 

Data  from  free  radical  oxidation 
studies  will  permit  the  calculation  of 
estimated  half-lives  and  degradation 
rates  and  the  assessment  of  oxidation 
as  a  factor  in  the  environmental  per- 
sistence of  the  test  chemical. 

Chemicals  subject  to  rapid  atmos- 
pheric oxidation  are  less  likely  to  per- 
sist and  be  transported  from  the  point 
of  release.  On  the  other  hand,  a 
chemical  not  likely  to  be  rapidly  oxi- 
dized or  degraded  by  other  mecha- 
nisms is  more  likely  to  have  an  effect 
on  various  life  forms. 

There  are  some  indications  that  free 
radical  oxidations  may  be  important 
only  for  certain  tyi>es  of  organic 
chemicals,  but  this  needs  more  study. 


Until  applicability  can  be  limited  on 
the  basis  of  structure-activity  relation- 
ships, the  free  radical  oxidation  meth- 
ods apply  as  follows: 

(1)  For  atmospheric  oxidations,  test- 
ing with  hydroxy  radical  and  with 
ozone  for  all  organic  chemicals  except 
those  with  vapor  pressures  of  less  than 
10  ton-  at  30'C. 

(2)  Oxidation  testing  in  water  for  all 
organic  chemicals  except  those  with  a 
water  solubility  of  less  than  0.1  mg/1 
at  20'C. 

(b)  RcUionale.  Free  radical  oxida- 
tions are  important  degradative  mech- 
anisms for  many  organic  compounds 
In  the  atmosphere  and  such  reactions 
may  be  Important  for  some  organic 
chemicals  in  water  and  soil.  However, 
there  are  at  present  no  simple  proce- 
dures for  evaluating  the  potential  for 
free  radical  oxidations  in  the  environ- 
ment. Thus,  selected  references  will  be 
cited  that  describe  typical  methods 
currently  used  to  measure  the  oxida- 
tion of  organic  compounds  at  environ- 
mentally realistic  concentrations.  De- 
velopment and  validation  of  proce- 
dures acceptable  to  EPA  will  be  based 
on  these  methods. 

Appropriate  studies  of  free  radical 
oxidation  In  air  include  enclosure  of 
the  reactants — an  oxidant  species  and 
the  organic  compound— in  a  container 
at  appropriate  concentrations.  Analyt- 
ical procedures  are  used  to  follow  the 
change  in  concentrations  of  one  or 
both  of  the  reactants. 

Some  technology  is  being  developed 
for  determining  the  free-radical  oxida- 
tion potential  in  water  (Smith,  et  al.. 
1977).  In  this  method  alkylperoxy 
radicals  are  generated  at  a  known  con- 
centration in  water  and  the  disappear- 
ance of  an  organic  test  compound  is 
followed.  The  procedures  need  further 
development  and  refinement,  and 
methods  need  to  be  developed  for  test- 
ing for  oxidation  by  singlet  oxygen.  It 
also  appears  that  only  selected  classes 
of  chemicals  will  be  sufficiently  reac- 
tive with  free-radical  oxidants  to  Justi- 
fy testing.  Those  classes  need  clearer 
definition. 

There  is  notechnology  for  the  study 
of  free-radical  oxidations  in  soil. 

The  referenced  procedures  are  the 
best  state-of-the-art  methods  for  de- 
termining free-radical  oxidation  under 
envirQnmental  conditions. 

(c)  Methods.  The  cited  procedures 
measure  the  potential  for  a  chemical 
to  undergo  free-radical  oxidation  in 
airborne  or  aqueous  environments,  but 
they  require  modifications.  Until  test 
details  are  developed  and  validated, 
the  following  references  should  be 
used  as  guidelines. 

(1)  Atmospheric  Studies.  The  impor- 
tant oxidant  species  in  the  air  appear 
to  be  ozone  and  hydroxy  radical.  Tests 
with  ozone  may  be  performed  as  de- 
scribed by  Doyle  et  al.  (1975).  Japer  et 


al.  (1974)  or  Walter  et  al.  (1977).  An 
example  of  good  studies  of  hydroxy 
radical  reactions  is  described  by  Niki 
etaL(1978). 

(2)  Oxidation  in  Water.  Methodolo- 
gy currently  under  development  is  de- 
scribed by  Smith  et  aL  (1977). 

(3)  CalculatiOTU  and  Information 
Which  Should  be  Recorded.  (A)  A  writ- 
ten description  of  the  method  used  (or 
equivalent  literature  reference)  should 
be  prepared,  including  details  on 
equipment,  analytical  techniques, 
reactant  species  and  concentrations, 
and  reaction  conditions  (temperature, 
light,  etc.). 

(B)  The  half -life  calculations  and  re- 
sults for  the  organic  test  compound 
should  be  recorded. 

(C)  A  written  discussion  of  any  diffi- 
culties experienced  should  be  Included 
along  with  any  other  pertinent  infor- 
mation. 
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^  A-4.4  Photochemical  Trantforma- 
Hon  in  Water,  (a)  Objective*.  Chemi- 
cals introduced  into  aqueous  media  in 
the  environment  can  undergo  trans- 
formation by  direct  photolysis  in  sun- 
light into  new  chemicals  with  differ- 
ent properties  than  their  precursors. 
Data  on  direct  photolsrsls  rate  con- 
stants and  half -lives  establish  the  im- 
portance of  direct  photolysis  In  sun- 
light as  a  dominant  transformation  of 
chemical  in  aqueous  media.  Therefore, 
risk  assessment  may  demand  photoly- 
sis data  on  chemicals  that  are  liquids 
or  solids  at  2S'C.  except  aliphatic  hy- 
drocarbons including  alkanes,  alkenes, 
and  alkjmes. 

(b)  Rationale.  Although  numerous 
papers  have  been  published  on  the 
photolysis  of  chemicals  in  solution, 
rate  constants  for  direct  photolysis  of 
chemicals  in  water  under  environmen- 
tal conditions  (i.e.,  in  sunlight)  have 
emerged  only  in  the  last  three  years. 
Zepp  and  Cline  (1977)  published  a 
paper  on  photoljrsis  in  aquatic  envl- 
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ronments  with  equations  for  direct 
photolysis  rates  in  sunlight.  These 
equations  translate  readily  obtained 
laboratory  data  into  rate  constants 
and  half-lives  for  photolysis  in  sun- 
light. Rate  constants  and  half-lives 
can  be  calculated  as  a  function  of 
season,  latitude,  time-of-day.  depth  in 
water  bodies,  and  the  ozone  layer.  Sev- 
eral published  papers  concerning  the 
photolysis  of  chemicals  in  the  pres- 
ence of  sunlight  verify  this  method 
(Zepp,  et  al.,  1977;  Wolfe,  et  al.,  1976; 
Zepp.  et  al..  1976:  Zepp,  et  al.,  1975; 
Smith,  et  al.  1977,  1978). 

This  preliminary  test  is  based  on  the 
following  criteria:  (1)  the  basic  funda- 
mentals of  photochemistry;  (2)  the 
need  for  quantitative  data  on  direct 
photolysis  rates  of  organic  chemicals 
in  aqueous  media;  (3)  the  use  of  sun- 
light as  the  irradiation  source  because 
of  its  relevance  and  low  cost  in  com- 
parison to  artificial  light  sources;  and 
(4)  the  experimental  design  so  that 
only  photolysis  occurs.  For  example, 
the  experiments  should  be  designed  to 
eliminate  biodegradation  and  volatil- 
ization. However,  the  test  method  fails 
to  measure  sunlight  intensities  on  the 
sample  during  photolysis.  Reference 
compounds  (i.e.,  sunlight  actinom- 
eters)  will  be  developed  through  EPA 
contract  to  evaluate  sunlight  intensi- 
ties. The  test  will  then  be  modified  to 
use  simultaneous  photolysis  of  a 
chemical  and  actinometer  to  evaluate 
sunlight  intensities  on  the  sample. 
The  mofidied  procedure  will  quantify 
stinlight  photolysis  of  a  chemical  at  a 
specific  time  of  year  and  latitude  and 
gives  a  less  accurate  but  still  useful 
measvire  of  seasonal  variation  of  pho- 
toljrsis. 

Substances  present  in  natural  fresh 
waters  may  accelerate  or  retard  the 
photolysis  of  chemicals  in  sunlight. 
How  these  substances  affect  photoly- 
sis is  not  completely  understood.  Re- 
search Is  needed  to  determine  what  ef- 
fects substances  present  in  natural 
waters  may  have  on  photolysis  rates, 
with  emphasis  on  the  role  of  various 
sensitized  and  photo-initiated  free 
radical  processes  In  accelerating  pho- 
tolysis. Research  is  also  needed  on  the 
effect  natural  substances  may  have  on 
quenching  or  retarding  photochemical 
processes.  Therefore,  only  very  pure 
air-saturated  water  Lb  recommended 
for  use  in  the  screening  tests. 

(c)  Methods-<l)  Test  details.  Use  the 
following  discussion  and  test  proce- 
dures as  guidelines  for  determining 
the  photolysis  of  chemicals  in  aqueous 
solutioiL 

(A)  conduct  photolysis  experiments 
on  an  analsrtlcally  pure  chemical 
(greater  than  99%  by  weight  pure),  if 
available.  If  the  chemical  contains 
some  impurities,  specify  the  nature 
and  amoimt  (%)  of  each  impurity. 
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(B)  Use  very  pure,  sterile,  air-satu- 
rated water  (e.g..  water  comparable  to 
reagent  grade  water  from  a  Milllpore 
Mim-Q-System). 

(C)  Stertlze  glassware  in  an  auto- 
clave or  by  another  suitable  method. 

(D)  Prepare  solutions  with  the 
chemical  (1)  at  less  than  one-half  its 
solubUity  in  water.  (2)  at  less  than  10~* 
M.  and  (3)  at  a  concentration  such 
that  the  absorbance  Is  less  than  0.02  In 
the  reaction  cell  at  wavelengths  great- 
er than  290  nm.  Since  the  reaction  cell 
Lb  ^proximately  1  cm.  the  absorbance 
of  the  solution  should  be  less  than 
0.02  as  measured  spectrophoto- 
metrically  in  a  1  cm  cell.  For  chemicals 
which  are  too  insoluble  in  pure  water 
to  permit  reasonable  handling  and 
analytical  procedures,  prepare  reac- 
tion solutions  from  pure  chemical  dis- 
solved in  reagent  grade  acetonitrile,  an 
aliquot  of  which  is  added  to  very  pure 
water.  Do  not  exceed  one  volume-per- 
cent of  acetonitrile  in  the  final  solu- 
tion. 

(E)  Carry  out  photochemical  studies 
at  pH  5,  7,  and  9  with  chemicals  which 
reversibly  Ionize  or  protonate  (e.g..  in- 
orguiic  acids  and  bases,  carboxylic 
acids,  phenols,  and  anilines).  Prepare 
buffer  solutions  by  procedures  given  in 
the  hydrolysis  protocoL 

(F)  The  absorption  spectrum,  as 
measured  by  the  method  described  in 
Section  A-3.69.  will  determine  what 
type  of  reaction  cell  can  be  used  in  the 
photolysis  experiments.  For  chemicals 
that  absorb  below  340  nm,  use  approx- 
imatly  11  mm  Ld.  quartz  ground-glass 
stoppered  tubes  (no-grease).  Chemi- 
cals that  absorb  at  wavelengths  great- 
er than  340  nm  can  t>e  tested  in  borosi- 
llcate  tubes.  Cylindrical  borosilicate 
reaction  tubes  with  an  i.d.  of  11  mm 
are  acceptable.  Tubes  comparable  to 
Coming  Glass,  Inc..  disposable  culture 
tubes  (13  X  100mm)  are  convenient  be- 
cause they  have  screw  caps  for  easy 
sealing.  Fill  almost  completly  either 
tube  type  with  the  reaction  solution. 

(G)  Use  any  suitable  analytical 
method  for  the  determination  of  the 
concentration  of  chemical  at  various 
times  during  the  course  of  the  photo- 
lysis. Whenever  possible,  use  an  ana- 
lytical procedure  that  provides  a  preci- 
sion within  ±5%. 

(H)  Zepp  and  Cnine  (1977)  published 
a  paper  on  determining  the  rates  of 
direct  photolysis  in  aquatic  environ- 
ments, where  the  rate  of  decrease  of 
the  concentration  of  the  chemical  (C) 
with  time  was  given  by  equation  1: 
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where  ^  is  the  retMTtion  quantUBi  yield 
of  the  chemical  in  dilute  aqueous  solu- 
tion, and  k.  =  pt^  the  sum  of  k^ 
values  of  all  wavelengths  of  sunlight 
that  are  absorbed  by  the  chemical. 
The  term  k,  represents  the  photolysis 
rate  constant  in  sunlight.  Integrating 
equation  1  yields: 


log 
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where  C  is  the  molar  concentration  of 
chemical  at  time  t  during  photolysis 
and  C.  is  the  Initial  molar  concentra- 
tion. 

By  measuring  the  concentration  of 
chemical  C  as  a  function  of  t  diiring 
photolysis  in  simlight.  k,  can  be  deter- 
mined using  equation  3.  Because  equa- 
tion 1  is  a  first-order  rate  equation, 
the  half-life  for  direct  photolysis  in 
sunlight  is  given  by  equation  4: 


h/2  -  MM 
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Zepp  and  Cline  (1977)  compute  (by 
computer)  direct  photolysis  rate  con- 
stants in  sunlight  (k,)  using  a  series  of 
equations  and  laboratory  dau.  Zepp 
(1978)  also  determined  the  quantum 
yield  4>  by  laboratory  methods. 

(I)  For  details  on  conducting  photo- 
lysis experiments  in  water,  consult  the 
reports  by  Smith,  et  al.  (1977.  1978) 
and  Wolfe,  et  aL  (1976).  The  following 
procedure  is  a  general  guideline  for  de 
termining  k,  in  sunlight,  as  an  average 
value  for  a  24-hour  day  (expressed  in 
units  of  day  ').  For  all  experiments, 
prepare  an  aqueous  solution  of  the 
chemical  and  a  series  of  samples  in 
quartz  tul)e8  or  in  sealed  11  mm  id 
borosilicate  tubes,  as  described  at>ove 
in  duplicate.  Prepare  two  control  sam- 
ples by  wrapping  the  tubes  with  alumi- 
num foil.  These  are  analyzed  for 
chemical  immediately  after  comple- 
tion of  the  experiment  to  make  sure 
no  decomposition  occurred.  Place  the 
samples,  including  the  controls,  out- 
doors in  an  area  free  of  shade  and  re- 
flections of  sunlight  from  windows  and 
buildings  on  a  black  background  and 
inclined  at  approximately  30'  from  the 
vertical.  Conduct  the  photolysis  ex 
periments  during  a  warm  time  of  year 
(i.e..  June.  July,  August)  and  begin 
before  sunrise.  Record  the  date  t>egun 
and  completed  and  the  latitude  of  the 
site.  Use  one  of  the  following  four  pro- 
cedures, depending  on  how  fast  the 
chemical  photolyzes: 

(i)  Procedure  J:  If  the  chemical  pho- 
tolyzes 60-80%  in  28  days,  measure  the 
concentration  of  chemical  at  time 
t  =  0  and  periodically  at  12  o'clock 
noon. 
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(il)  Procedure  2:  If  the  chemical  pho- 
tolyzes in  the  range  20-50%  in  28  days, 
determine  the  concentration  after  28 
days  ot  photolysis.  If  less  than  20%  of 
the  chemical  photolyzes  after  28  days 
of  exposure,  the  chemical  has  a  half- 
life  in  water  greater  than  3  months. 

(iii)  Procedure  3:  For  chemicals  that 
photolyze  60-80%  in  sunlight  within  7 
days,  determine  the  corKentration  at 
time  t=0  and  at  12  o'clock  noon  each 
day. 

(iv)  Procedure  4:  For  chemicals  that 
photolyze  in  sunlight  60-80%  within 
one  or  two  days,  place  the  samples 
outside  before  sunrise  and  measure 
the  concentration  of  chemical  at  t  =  0 
and  after  sunset  the  first  day  and 
after  sunset  the  second  day.  The  above 
experiment  will  be  carried  out  on 
cloudless  days  a  total  of  three  times. 

(2)  Calculations  and  Information 
Which  Should  be  Reported.  In  describ- 
ing the  analytical  method  used,  give 
the  detailed  procedure  and  all  the  cali- 
bration data.  In  addition,  if  an  extrac- 
tion method  is  used  to  separate  the 
chemical  from  the  aqueous  phase, 
report  the  detailed  method  of  extrac- 
tion and  recovery  data. 

For  chemicals  that  photolyze  60- 
80%  in  28  days,  use  one  concentration 
C  which  corresponds  to  less  thap  40% 
remaining  and  the  corresponding  time 
in  days  along  with  the  initial  concen- 
tration C.  in  equation  3  and  calculate 
k,  in  days  '.  From  the  analysis  of  du- 
plicate samples,  calculate  two  values 
of  k.  Report  the  mean  value  of  k,  and 
the  standard  deviation.  Calculate  the 
half-life  t^  using  the  mean  value  of  k, 
in  equation  4. 

For  chemicals  that  photolyze,  20- 
50%  in  28  days,  use  the  concentration 
C  remaining  at  t  =  28  days  long  with  C„ 
to  calculate  k,  U*e  the  same  proce- 
dure as  descrit)ed  above  to  calculate 
and  report  a  mean  value  of  k,  the 
standard  deviation,  and  t^. 

For  chemicals  that  photol^-ze  in  the 
time  period  described  In  Procedure  3. 
use  one  concentration  C  which  corre- 
sponds to  less  than  40%  of  chemical 
remaining  and  the  corresponding  time 
in  days  in  equation  3  along  with  C.  to 
calculate  k,  in  days  '.  Calculate  two 
values  of  k,  from  the  analysis  of  dupli- 
cate sample  and  report  the  mean  value 
and  standard  deviation  of  k,.  Use  the 
mean  value  of  k,  in  equation  4  to  cal- 
culate t^. 

For  Procedures  1.  2.  and  3,  if  expo 
sure  has  been  intermittent,  submit  the 
dates  and  times  of  actual  exposure. 
Also  report  latitude,  site  of  photolysis, 
and  unusual  weather  conditions. 

For  chemicals  that  photolyze  rapidly 
as  described  in  Procedure  4,  calculate 
a  full-day  k,  value,  using  the  concen- 
tration of  chemical  remaining  after 
sunset  along  with  C.  in  equation  3.  Ca- 
lulate  two  values  of  k,  from  the  arialy- 
sis  of  duplicate  samples  and  report  the 


mean  and  standard  deviation  of  k,. 
Repeat  these  calculations  for  the 
three  separate  full-day  photolysis  ex- 
periments. Calculate,  and  report,  the 
half-life  t^  using  the  mean  value  of  k, 
in  equation  4.  Also  report  the  dates  of 
photolysis,  the  latitude,  and  the  site, 
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A-4.5  Biodegradation.  (a>  Objec- 
tives. The  major  use  of  data  on  biode- 
gradation is  for  assessing  the  persis- 
tence of  a  chemical  substance  in  a  nat- 
ural envirorunent.  The  natural  envi- 
ronment, for  the  purpose  of  such  tests, 
is  natural  waters  and  various  soils  (in- 
cluding hydrosoils).  If  the  compound 
does  not  persist,  information  is  needed 
on  whether  the  compoimd  degrades  to 
innocuous  molecules  or  to  relatively 
persistent  and  toxic  intermediates. 
Secondary  concerns  for  environmental 
persistence  are  the  possibilities  that 
(I)  toxic  sutistances  may  interfere 
with  the  normal  operation  of  biologi- 
cal waste  treatment  units  or  (2)  toxic 
substances  not  substantially  degraded 
within  a  treatment  plant  may  be  re- 
leased to  the  natural  environment. 

The  test  procedures  for  biodegrada- 
tion give  an  estimate  of  the  relative 
importance  of  biodegradability  as  a 
persistence  factor.  The  data  will  be 
used  to  evaluate  biodegradation  rates  * 
in  comparison  with  standard  reference 
compounds. 

The  reference  tests  descrit>ed  below 
provide  opportunities  for  biodegrada- 
tion with  relatively  dense  microbial 
r>opuIations  which  have  been  allowed 
to  adapt  to  the  test  compound.  Those 
compounds  which  degrade  rapidly  (in 
comparison  with  reference  com- 
pounds) and  extensively  (as  Judged  by 
such  evidence  as  CO,  evolution  and 
loss  of  dissolved  organic  carbon)  are 


likely  to  blodegrade  rapidly  In  a  vari- 
ety of  environmental  situations. 

Such  compounds  may  persist  in  spe- 
cialized environments  and  vmder  clr- 
ciunstances  which  are  poorly  repre- 
sented by  these  preliminary  tests.  Fur- 
ther testing  may  be  necessary  which 
focuses  on  those  circumstances.  Com- 
pounds which  produce  little  indication 
of  biodegradation  in  these  tests  may 
be  relatively  persistent  in  a  wide  vari- 
ety of  envirorunents.  In  such  cases,  as- 
sessment should  focus  on  other  degra- 
dation routes,  transport  and  effects. 

Reliable  conclusions  about  biodegra- 
dation are  not  generally  possible  on 
the  basis  of  structure  alone.  Biodegra- 
dation is  the  most  Important  degrada- 
tlve  mechanism  for  organic  com- 
pounds in  nature,  in  terms  of  mass  of 
material  transformed  and  extent  of 
degradation.  Therefore,  information 
on  biodegradability  is  very  important 
in  any  evaluation  of  persistence  and  is 
generally  needed  on  organic  com- 
pounds that  can  l>e  solubilized  or  dis- 
persed in  or  on  water.  Highly  insoluble 
compoimds  are  not  testable  at  present 
without  the  use  of  radioisotopes  or 
complex  analytical  measurements,  nor 
are  there  methods  to  study  biodegra- 
dation with  very  low  substrate  concen- 
trations. Research  Is  needed  In  these 
areas  to  assure  more  comprehensive 
and  representative  assessment. 

These  tjT)e8  of  tests  do  not  differen- 
tiate all  chemical  compounds  as  rela- 
tively nonbiodegradable  or  rapidly  and 
extensively  biodegradable.  Results  for 
many  materials  lead  to  intermediate 
conclusions.  A  more  complete  under- 
standing of  the  biodegradability  of 
such  compounds  would  result  from  ad- 
vanced t^ts,  such  as  those  employing 
radiolabelled  substrates.  Any  decision 
to  proceed  with  such  advanced  testing 
would  depend  upon  other  factors,  such 
as  other  transformations  and  adverse 
effects  of  the  compound  and  Its  degra- 
dation products. 

(b)  Rationale.  Relatively  expensive 
procedures,  such  as  the  use  of  radiola- 
belled compounds  or  instrumental 
analysis  for  parent  compound  and  deg- 
radation products,  are  avoided  by 
using  methods  which  follow  degrada- 
tion by  Indirect  methods.  These  meth- 
ods include  measuring  the  production 
of  COt  and/or  methane,  the  uptake  of 
oxygen  and  the  disappearance  of  dis- 
solved organic  carbon  (DOC).  Among 
the  methods  are  a  shake  flask  proce- 
dure and  COi  and  BOD  measurement. 
The  procedure  described  by  Oledhill 
(1975)  may  be  substituted  for  these 
tests.  Other  tests  are  an  activated 
sludge  test  and  an  anaerobic  test.  The 
proposed  tests  are  based  on  widely 
used  methods  and  are  being  consid- 
ered as  models  for  standard  proce- 
dures. They  represent  the  best  current 
sUte-of-the-art,    although    each    has 


NOTICES 

problems   which  research  might  re- 
solve. 

The  shake  flask  method  Is  conduct- 
ed In  a  mineral  salts  basal  medium 
with  a  weak  inoculum  and  relatively 
low  test  substrate  concentration.  This 
serves  as  a  simple  model  of  surface 
water.  Significant  loss  of  DOC  during 
the  test  indicates  degradation  of 
parent  compound  but  does  not  prove 
complete  conversion  of  the  organic 
molecule  to  COi.  inorganic  salts,  and 
compounds  involved  in  the  normal 
metabolic  processes  of  microorgan- 
isms. Loss  of  DOC  could  result  from 
cellvilar  uptake,  sorption  or  loss  by 
evaporation. 

The  COt  evolution  and  standard 
BOD  tests  also  simulate  surface  water 
and  provide  an  indirect  measure  of 
biodegradation.  When  an  organic  com- 
pound is  degraded  by  microorganisms 
In  the  presence  of  molecvdar  oxygen.  It 
may  be  converted  completely  to  COt 
and  Inorganic  salts.  The  theoretical 
maximum  utilization  of  Ot  and  evolu- 
tion of  COt  can  be  calculated  if  the 
carbon  atoms  of  an  organic  compound 
are  completely  oxidized  to  COt.  In 
practice,  the  complete  mineralization 
of  the  organic  substrate  Is  seldom  ob- 
served because  microorganisms  gener- 
ally assimilate  from  5  to  40%  of  the 
substrate  carbon  and  only  60  to  95%  Is 
converted  to  COt.  Thus.  COt  evolution 
values  (or  Ot  uptakes)  which  exceed 
60%  of  the  theoretical  maximum  may 
Indicate  substantial  degradation  of  the 
parent  compound. 

The  activated  sludge  method  simu- 
lates conditions  In  an  activated  sludge 
waste  treatment  plant  with  moderate 
to  heavy  concentration  of  activated 
sludge  organisms  and  test  compound. 
The  compound  to  be  studied  is  used  at 
concentrations  of  60  to  100  mg/1  as 
DOC.  These  concentrations  allow  for 
analytical  rellabllty  (more  easily  meas- 
ured) and  for  blank  organic  carbon 
values  which  make  up  only  a  small 
part  of  the  total  analytical  value. 

Anaerobic  microbial  degradation  of 
organic  compounds  Is  an  Important 
mechanism  for  degrading  waste  mate- 
rials in  both  the  natural  environment 
and  In  waste  treatment  plants.  Howev- 
er, there  are  few  relatively  simple 
state-of-the-art  methods  at  present  for 
evaluating  the  potential  for  anaerobic 
biodegradations.  The  types  of  methods 
most  frequently  cited  employ  micro- 
cosms such  as  flooded  soils  in  flasks 
and  require  the  use  of  radiolabelled 
substrate.  Methane  from  fermentation 
of  organic  substrates  is  the  end  of  a 
food  chain  process  involving  a  wide  va- 
riety or  anaerobic  bacteria  (Mink  and 
Dugan,  1977).  The  anaerobic  digestion 
test  compares  the  production  of  meth- 
ane and  CO.  by  anaerobic  bacteria  In 
sludge  samples  with  and  without 
added  test  materiaL 
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A  desirable  goal  of  degradation  test- 
ing Is  to  obtain  some  estimate  of  the 
rate  at  which  a  compound  will  degrade 
in  the  environment.   It  Is  relatively 
easy   to   estimate   reaction   rates   for 
such  degradation  processes  as  hydroly- 
sis, photolysis  and  free-radical  oxida- 
tions. Environmentally  realistic  reac- 
tion rates  for  biodegradation  are  much 
more  dlfficxilt  to  obtain.  Among  the 
more  Important  environmental  varia- 
bles which  can  effect  the  rate  and  the 
extent  of  biodegradation  are  (1)  tem- 
perature. (2)  pH.  (3)  salinity.  (4)  dis- 
solved  oxygen,   (5)   concentration  of 
test  substance,   (6)  concentration  of 
viable    microorganisms.    (7)    quantity 
and  quality  of  nutrients  (other  than 
test  substances),  trace  metals,  and  vi- 
tamins, (8)  time  and  (9)  microbial  spe- 
cies. The  screening  tests  proposed  In 
these   guidelines  do  not   attempt  to 
deal  with  all  of  these  variables  and  the 
data  will  not  yield  quantifiable  infor- 
mation on  reaction  rates.  The  methods 
cited  will  provide  indirect  evidence  for 
biodegradation,    as    opposed    to    the 
direct  analysis  for  the  parent  com- 
pound   and    any    intermediates    that 
might  be  formed.  The  methods  cited 
will  provide  a  means  to  identify  those 
compounds  which  are  likely  to  blode- 
grade rapidly  and  extensively  imder 
conditions  that  are  generally  optimal 
for  biodegradation   and,   also,   those 
compotinds  which  do  not  blcxlegrade 
significantly  under  those  conditions. 
The  methCKls  cited  will  provide  some 
means  for  estimating  the  environmen- 
tal biodegradability  of  the  test  com- 
poimd by  including,  in  each  test,  a 
well-characterized      reference      com- 
poimd. If  suitable  analytical  methods 
are  available  for  the  analysis  of  the 
parent  compound,  those  methods  also 
may  be  used  to  follow  the  persistence 
or  disappearance  of  that  compound. 
The    rate    of    disappearance    of    the 
parent  compound  and/or  the  rate  of 
production  of  microbial  blomass  may 
be  followed,  in  the  shake  flask  test  or 
the    COi-evolutlon    test,    to    provide 
some  quantification  of  the  biodegrada- 
tion process.  However.  It  Is  believed 
that  such  quantification  is  best  left  for 
subsequent   tests   employing   radiola- 
belled (X)mpounds  or  other  suitable 
analytical  techniques  which  allow  the 
use  of  substrate  concentrations,  micro- 
bial densities  and  the  like  which  are 
more  realistic  representations  of  the 
environment  than  are  the  screening 
tests.  The  need  for  subsequent  testing 
should  be  based  on  other  factors  be- 
sides biodegradability,  such  as  other 
degradation/transformation    possibili- 
ties and  indications  of  adverse  effects 
of  the  compound  and  its  degradation 
products. 

The  Investigator  may  choose  to  sub- 
stitute more  complex  procedures,  or 
procedures  using  appropriately  radio- 
labelled  compound  (for  example,  the 
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procedxires  clt«d  in  the  EPA  Pesticides 
QuldeUnes)  for  the  procedures  de- 
scribed here.  Such  substitution  is  ac- 
ceptable if  the  methods  employed  are 
commen^lirate  with  the  intended  con- 
ditions of  chemical  use  and  release  to 
the  environment  and  if  the  same 
broad  environmental  circumstances 
(aerobic  aquatic,  anaerobic,  and  acti- 
vated sludge)  are  investigated. 

There  are  dozens  of  alternative 
methods  which  could  have  been  speci- 
fied, many  described  in  a  review  by 
Howard,  et  al  (1975).  The  proposed 
methods  were  preferred  over  the  alter- 
natives because  of  wider  acceptability 
In  the  scientific  community,  simplicity 
and  low  cost.  These  methods  represent 
the  best  state-of-the-art  methods  for 
blodegradabillty  and  are  being  consid- 
ered as  models  for  standard  proce- 
dures. However,  none  is  completely  ac- 
ceptable and  each  should  use  standard 
reference  compounds  concurrently 
with  the  test  compound.  Any  problems 
which  appear  to  be  associated  with 
toxicity  to  the  microbial  populations, 
volatility  of  the  test  compound,  or 
nonbiologlcal  transformations  should 
be  recorded. 

Sparingly  soluble  and  insoluble  ma- 
terials present  special  problems  in  bio- 
degradability  tests.  Solids  should  be 
pulverized  or  ground  to  powder  or  fine 
particles,  if  possible,  and  dispersed 
into  the  systems  using  a  minimal 
volume  of  organic  solvent,  if  absolute- 
ly necessary.  When  a  solvent  must  be 
used,  a  solvent  blank  (a  duplicate 
setup  with  everything  except  the  test 
compound)  should  be  Included  in  the 
test. 

(c)  Test  DescriptioTL  Descriptions  of 
tests  are  given  at  the  beginning  of 
each  section  on  specific  methods. 

A-4.51  Sftake  Flask  Method,  (a)  Test 
Description.  The  shake  flask  proce- 
dure for  blodegradabillty  is  based  on 
the  Presumptive  Test  of  the  Soap  and 
Detergent  Association  (1966)  and  the 
Modified  OECD  Screening  Test  (1971). 

Microorganisms  are  inoculated  into 
flasks  that  contain  a  defined  microbial 
growth  medium  (basal  medium)  and 
the  test  compound.  Aeration  is  accom- 
plished by  contlnous  shaking  of  the 
flask.  Following  four  adaptive  trans- 
fers, biodegradation  is  determined  by 
measuring  the  reduction  (Lf  any)  in 
dissolved  orgarJc  carbon  (DOC)  during 
the  test  period. 

The  investigator  may  choose  to  com- 
bine the  shake  flask  method  (method 
A-4.51)  with  the  CO,  evolution  test 
(method  A-4.54)  using  the  apparatus 
and  procedures  described  by  Gledhill 
(1975),  If  this  option  is  chosen,  the 
same  information  should  be  reported 
with  resi>ect  to  DOC  loss  and  CO,  evo- 
lution as  wouuld  be  the  case  of  those 
measurements  were  made  using  sepa- 
rate procedures.  The  microbi&l  inocu- 
lum   source    and    acclimation    period 
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should  be  the  same  as  for  the  shake 
flask  method. 

(b)  BoMol  Medium.  The  following 
basal  medium  should  be  used: 

(1)  Water  high  quality  water 
(ASTM  Type  n  or  better,  ASTM. 
1974)  containing  less  than  1  mg/1  total 
organic  cart)on  (TCX7),  from  a  block 
tin  or  all  glass  still. 

(2)  Phospate  Buffer  Solution:  Dis- 
solve 8  5  g  KHJHD.:  21.75  g  K,HPO.; 
33.4  g  NaJiPO^TH.:  and  15.0  gNH^Cl. 
in  about  500  ml  of  dlstlUed  water  and 

''dflute  to  1  liter. 

(3)  Magnesium  sulfate  Solution:  Dis- 
solve 22.5  g  MgSO.  7HX>  in  distilled 
water  and  dilute  to  1  liter. 

(4)  Calcium  Chloride  Solution:  Dls- 
sdTe  27.5  g  anhydrous  CaCl,  in  dis- 
tUled  water  and  dilute  to  1  liter. 

(5)  Ferric  Chloride  Solution:  Dis- 
solve 0.2S  g  FeCIr6H.O  In  dlstUIed 
water  and  dilute  to  1  liter. 

(6)  Trace  Element  solution:  Dissolve 
39.9  mg  MnSO.  4H.O.  57.2  mg  H^BO.. 
42.8  mg  ZnSO,7HX>  and  34.7  mg 
(NH«)JilOTOM  in  distlUed  water  and 
dUute  to  1  Uter. 

(7)  yeast  Extract  Solution:  Dissolve 
15  mg  of  Difco  yeast  extract  in  100  ml 
distlUed  water.  Prepare  immediately 
before  use. 

(8)  To  each  liter  of  water.  1  ml  of 
each  solution  above  should  be  added 
except  the  yeast  extract  solution.  The 
solution  should  be  dispensed  in  500  ml 
or  1000  ml  portions  into  1-liter  or  2- 
liter  narrow  mouth  Erlenmeyer  flasks. 
The  flasks  should  be  stoppered  with 
cotton  plugs  or  the  equivalent  to 
reduce  evaporation  and  contamina- 
tion. The  flasks  should  be  sterilized  if 
not  used  on  the  day  of  preparation,  by 
autoclaving  at  120'C  for  20  minutes. 
Immediately  before  use.  1  ml  of  yeast 
extract  per  liter  of  solution  should  be 
added  to  each  flask. 

(c)  Microbial  Culture.  The  microbial 
culture  used  as  the  initial  inoculum 
should  t>e  prepared  as  follows: 

(1)  Secondary  Effluent  Culture:  A 
sample  of  secondary  effluent  of  good 
quality  should  be  obtained  from  a 
sewage  treatment  plant  dealing  with  a 
predominantly  domestic  sewage,  and 
filtered  through  a  glass  wool  pad.  The 
filtrate  should  be  retained. 

(2)  Soil  Culture:  100  g  of  garden  soil 
(not  sterile)  should  be  obtained  and 
suspended  in  1  liter  of  chlorine-free 
tap  water.  Soils  that  are  largely  clay, 
sand,  or  humus  should  not  be  used. 
The  suspension  should  be  stirred  to 
thoroughly  mix  the  contents  and  to 
break  up  any  clumps.  The  solids 
should  be  allowed  to  settle  for  30  min- 
utes. The  supernatant  should  be  fil- 
tered through  a  glass  wool  pad.  and 
the  filtrate  retained. 

(3)  Mixed  Culture  Inoculum:  100  ml 
of  secondary  effluent  filtrate  should 
t>e  mixed  with  50  ml  of  soil  suspension 
filtrate    and    used    to    inoculate    the 


shake  flasks  within  34  hours  of  the 
time  of  collection  of  the  secondary  ef- 
fluent and  soil.  Up  to  25  ml  of  any 
other  mixed  culture  siispension  may 
be  added  to  the  150  ml  of  sewage  and 
soil  organism  suspension.  If  this  Is 
done.  Information  on  source  of  organ- 
isms, handling  prior  to  use.  and  ration- 
ale for  addition  should  be  recorded. 

(d)  Linear  Alkylate  Sulfonate  ILASH. 
A  sample  of  LAS  (Standard  LAS  may 
be  obtained  from  the  UJS.  Eiivlron- 
mental  Protection  Agency.  E^nviron- 
mental  Monitoring  and  Support  Labo- 
ratory. Cincinnati.  Ohio  45268. )  should 
be  obtained.  The  quantity  containing 
10  mg  of  organic  cartwn  should  be  cal- 
culated based  on  the  percent  of  active 
LAS  in  the  sample. 

(e)  Test  Compound.  The  quantity  of 
test  compound  which  will  supply  10 
mg  of  organic  carbon  should  be  calcu- 
lated. If  the  compound  is  readily  solu- 
ble In  water,  a  solution  containing  10 
mg  per  ml  of  organic  carbon  in  dis- 
tilled water  should  be  prepared. 

(f)  Procedure.  (1)  Test  compound  at 
10  mg  of  organic  carbon  per  liter  of 
basal  medium  should  t>e  added  in  a 
test  flask. 

(2)  LAS  at  10  mg  of  organic  carbon 
per  liter  of  basal  medium  should  be 
added  in  a  control  flask. 

(3)  One  flask  containing  basal 
medium  and  containing  no  added  test 
material  or  LAS  should  be  selected 
and  appropriately  labeled  as  a  blank 
flask. 

(4)  Each  flask  should  be  innoculated 
with  1  ml  of  mixed  microbial  inoculum 
per  liter  of  basal  medium. 

(5)  The  flasks  should  be  placed  on  a 
reciprocating  shaker  or  gyratory 
shaker  operating  at  sufficient  speed  to 
assure  good  aeration  (dissolved  oxygen 
2.0  mg/1  or  higher)  but  not  so  fast  as 
to  cause  spilling  or  wetting  of  the 
plugs,  and  thto  Incubated  in  dark  at 
22  ±3-  C. 

(6)  Adaptation:  Adaptive  transfers 
should  be  made  at  48  to  72  hour  inter- 
vals with  the  final  adaptive  transfer 
on  the  10th  day  following  the  start  of 
the  adaptation  period.  On  each  trans- 
fer day.  I  ml  of  the  48-  to  72-hour  cul- 
ture should  be  transferred  into  each 
liter  of  fresh  basal  medium,  basal 
medium  plus  test  compound,  and  basal 
medium  plus  reference  compound. 
Transfers  should  be  from  test  com- 
pound flask  to  test  compound  flask, 
from  blank  to  blank,  and  from  control 
to  control. 

(7)  Growth  of  cultures  within  each 
flask  is  irulicated  by  an  increasingly 
hazy  or  cloudy  appearance  in  the 
liquid  medium  and  by  the  deposit  of 
cellular  matter  on  the  upper  walls  of 
the  flasks.  If  the  medium  stays  clear 
in  the  test  flask,  the  test  substance 
might  be  toxic  or  Inhibitory.  In  this 
case,  the  test  procedures  should  be  re- 
peated with  the  sutistance  at  a  lower 


coneentratlon.  If  the  control  tiaA  also 
remains  unclouded,  defective  inoculimi 
Is  possible. 

(8)  Test  Period:  On  the  thirteenth 
day  following  the  Initial  inoculation. 
72  hours  after  the  final  adaptive  trans- 
fer, another  transfer  Into  test  flasks 
should  be  made.  The  procedure  Is  the 
same  as  for  the  adaptive  transfer, 
except  for  duplicate  preparations  for 
blanks,  controls,  and  test  flasks,  and 
two  flasks  with  basal  medium  plus  test 
compound  but  without  Inoculum.  The 
contents  of  the  latter  two  flasks 
should  be  kept  sterile  throughout  the 
test  period. 

(9)  Following  transfers,  the  first 
samples  should  be  taken  from  each 
flask,  the  height  of  the  liquid  marked 
with  a  water-insoluble  marker,  and  the 
samples  Incubated  as  before. 

(10)  Samples  should  be  taken  over  a 
period  of  21  days  on  0.  1,  2.  3.  4.  7,  10, 
15.  and  21  or  by  some  other  schedule 
appropriate  to  the  rate  of  degradation 
for  the  test  chemical.  Only  the  neces- 
sary volume  of  culture  medium  neces- 
sary for  each  DOC  analysis  should  be 
withdran-n.  mixing  well  to  dissolve  or 
resuspend  material  adhering  to  flask 
walls  before  sampling.  Evaporation 
losses  should  be  made  up  between 
samplings  with  distilled  water.  Follow- 
ing each  removal  of  sample,  the  liquid , 
level  should  be  marked  before  return- 
ing the  flask  to  the  shaker.  Unless 
analyses  are  run  Immediately,  samples 
should  be  preaerved  by  acidifying  to 
pH  2  or  less  with  concentrated  HiSO.. 
HCl.  or  HNO,  (note:  choice  of  acid 
may  depend  on  compatibility  with  the 
organic  carbon  apparatus).  Preserva- 
tion can  be  done  before  or  after  filtra- 
tion. 

(11)  Within  three  hours  of  sampling, 
each  sample  ^ould  be  filtered 
through  a  0.2  itia  pore-dze  membrane 
untU  there  is  sufficient  filtrate  for  the 
organic  cartmn  analysis.  Filters  should 
be  pretreated  in  boiling  water  for  one 
hour  and  then  stored  (for  up  to  one 
week)  at  room-temperature  in  distilled 
water. 

(12)  A  total  organic  carbon  analysis 
(TOC)  of  the  filtrate  measures  dis- 
solved organic  carbon  (DOC).  TOC  tn- 
strumenU  suiUble  for  the  DCX;  deter- 
minations in  the  range  of  1  to  10  mg 
C/1  Include  products  from  Beckman 
Instruments,  Dohrman-Envirotech, 
Ionics  Corp..  and  Oceanography  Inter- 
national. Each  sample  should  be  ana- 
Ij-zed  at  least  twice  and  the  average 
value  reported  as  mg  C/1,  using  the 
format  shown  below. 
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(13)  If  suitable  methods  are  availa- 
ble, analysis  of  the  test  compound  can 
be  used  to  follow  disi4)pearance  of 
that  compouncL  A  complete  descrip- 
tion of  the  test  method  and  results 
should  be  provided. 

The  %  removal  at  time  t  should  be 
calculated  for  each  replicate  and  for 
each  sampling  time  using  the  equation 


X  R«wv«L 


•here  X  reMov«1, 


■1^=r"? 

%  rfaoval  at  t1«c  t 


C.=Coneentration  of  organic  carbon  in  test 

or  reference  flask  at  time  0 
B,=Ci30cenXnt!koti    of    organic    caiten    in 

blank  flask  at  time  0 
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Q-CoDoentratioo  of  organic  carbon  In  test 

or  reference  flask  at  time  t 
Bi-organic  carbon  in  blank  flaSk  at  time  t. 

The  %  removal  values  should  be  averaged 
for  each  pair  of  duplicate  flasks  and  platted 
•gainst  tite  time  In  days. 

(g)  Calculations  and  InforKuUion  to 
be  Recorded.  (1)  The  Shake  Flask  Test 
data  sheet  (Table  1)  Is  offered  as  the 
preferred  format  for  recording  test 
data,  with  DOC  values  expressed  as 
mg  C/1  to  the  nearest  whole  number. 

(2)  The  %  removal  values  vs.  time 
should  be  calculated  and  recorded. 

(3)  A  plot  of  %  ranoval  vs.  time 
should  be  recorded. 

(4)  Analytical  data  (for  example,  if 
there  are  analyses  of  the  parent  com- 
pound) with  a  descrli>tion  of  the 
method  and  results  should  be  record- 
ed. 


Table  1.    0«U  Sheet  for  Sluke  Flisk  Test:    DOC  Analysis 


Test  Naterial: 

Starting  Date: 

Nane: 

Type  of  Carbon  Analyzer: 

Initial  Cone,  (i 

ao/n: 

t 

Reference  Material 

1 

Name: 

Initial  Cone,  (mq/l): 

Culture 

Replicate 

Average  mq  C/1  on  4ay 

iMdIua 

6          1          i        i          4      7      10 

15     l\ 

3as«1  medluai 
with  Inoculun 
only 

Basal  medium 
with  test  cmpd 
♦  Inoculum 

Basal  Hiedlun  with 
reference  cspd 
*  InoculuK 

• 

- 

Basal  medium  with 
test  capd  only 

A-4.52  Activated  Sludge  Test  (a) 
Test  Description.  The  activated  sludge 
test  is  based  on  the  semlcontinuous  ac- 
tivated sludge  test  of  the  Soap  and  E>e- 
tergent  Association  (1965)  and  on  the 
static  activated  sludge  method  of  Zahn 
and  Wellens  (1974)  and  Zahn  and 
Huber  (1975). 

Following  a  period  of  adaptation  to 
synthetic  sewage  and  gradually  in- 
creasing concentrations  of  test  com- 


pound, an  activated  sludge  should  be 
exposed  to  a  mineral  salts  medium 
plus  test  compound  In  a  well  aerated 
chamber  for  up  to  20  days.  Biodegra- 
dation is  followed  by  comparing  dis- 
solved organic  carbon  (DOC)  at  the 
start  with  DOC  in  the  mixed  liquor  on 
the  test  day. 

(b)  Aeration  CTuimbers.  "Polyethylene 
or  glass  3  to  4  1.  percolators  (or  other 
stdtable  vessels  with  cone  shaped 
lower  ends)  should  be  fitted  with  an 
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aeration  stone  (gas  dlffuser)  secured 
at  the  inside  of  the  narrow  end  of  each 
percolator.  Each  percolator  should  be 
suspended  vertically  in  a  ring  or  by  a 
bale  holder  and  clean  (oil-free)  com- 
pressed air  should  be  provided  to  the 
aeration  stone  by  means  of  tubing 
passed  through  the  small,  cone  shaped 
end  of  the  percolator.  The  small  end 
of  the  percolator  should  be  sealed  to 
make  it  watertight  and  2  1.  of  water 
should  be  added  to  each  chamber.  The 
outside  of  each  chamber  should  be 
marked  indelibly  at  the  2  1.  liquid  level 
and  the  water  discarded. 

(c)  Activated  Sludge.  Activated 
sludge  should  be  collected  from  a 
sewage  treatment  plant  that  principal- 
ly treats  domestic  wastes.  The  sus- 
pended solids  concentration  (APHA, 
1975)  should  be  determined  and  then 
adjusted  to  2500  mg/1  by  adding  tap 
water  or  by  decanting  supernatant,  as 
appropriate. 

■  1)  Synthetic  Sewage  Stock  Solution. 

Oluooae „ , 


Nutrient  broth . 

Dlpotuslum  hydrocen  phosphmtc . 

Ammonium  suUate „. 


M.Or 

W.Oi 

13.0  ■ 

2-5  > 

Tap  water  should  be  added  to  make 
1  liter  and  the  ingredients  dissolved  by 
heating  Just  below  the  boiling  point. 
The  solution  should  be  stored  in  a  re- 
frigerator at  less  than  7'C.  The  stock 
solution  should  be  discarded  if  evi- 
dence of  biological  growth  appears. 

(e)  Mineral  Nutrient  SolutioTL  (1) 
109.55  g  CaC1.6H,0  should  be  dis- 
solved in  distilled  water  and  made  up 
to  1  Uter. 

(2)  123.25  g  of  MgS0.7H.O  should 
be  dissolved  in  distilled  water  and 
made  up  to  1  liter. 

(3)  Nutrient  solution:  38.5  g  of  NH.Cl, 
and  9.0  g  of  NaH,PO,  H,0  should  be 
dissolved  in  distilled  water  and  made 
up  to  1  liter. 

(4)  Mineral  nutrient  solution:  For 
each  liter  of  Mineral  Nutrient  Solu- 
tion. 4.8  ml  of  CaCl,  solution.  0.6  ml  of 
MgSO.  solution,  and  2.5  ml  of  the  Nu- 
trient Solution  should  be  used  and  di- 
luted to  1  liter  with  distilled  water. 

(f)  Acclimation  Procedures.  (1)  200 
ml  of  the  solids-adjusted  activated 
sludge  should  be  placed  into  each 
chamber  and  aerated  at  a  rate  of 
about  500  ml/minute. 

(2)  A  dally  "fill  and  draw"  routine 
should  be  done  as  follows: 

(i)  Chamber  walls  should  be  scraped 
and/or  brushed  down  to  remove  accu- 
mulated solids  and  to  return  them  to 
the  aerated  liquor. 

(11)  The  mixed  liquor  suspended 
solids  (MLSS)  concentration  should  be 
determined  and.  if  necessary,  suffi- 
cient mixed  liquor  removed  to  main- 
tain MUSS  at  2000  to  3000  mg/L 

(ill)  Aeration  should  be  stopped  and 
the  solids  allowed  to  settle  for  30  min- 
utes. 


NOTICES 

(Iv)  The  upper  1500  ml  of  superna- 
tant should  be  discarded,  leaving  500 
ml  of  settled  sludge  and  liquor  in  the 
aeration  chamber. 

(v)  Aeration  should  then  be  re- 
sumed. 

(vl)  15  ml  of  synthetic  sewage  stock 
should  be  added  to  each  chamber,  and 
the  chambers  then  filled  to  the  2000 
ml  mark  with  tap  water. 

(vii)  The  pH  should  be  checked  daily 
and  maintained  in  the  range  6.5  to  8.0 
by  adding  H.SO«  or  NaOH  solution,  as 
necessary. 

(vlli)  The  dissolved  oxygen  concen- 
tration of  the  mixed  liquor  should  be 
checked  daily  and.  If  necessary,  the  air 
flow  should  be  increased  to  maintain 
at  least  2.0  mg/1  D.O.  in  each  unit. 

(3)  With  each  run.  one  blank  unit 
should  be  maintained  which  is  fed  syn- 
thetic sewage  stock  only. 

(4)  With  each  run,  one  reference 
compound  unit  should  be  maintained 
which  is  fed  15  ml  of  synthetic  sewage 
stock  daily  plus  dlethylene  glycol,  ac- 
cording to  the  following  schedule: 


Dlethylene  TotAl  ma  u 
AccUm«tlon  day  tlycol.  mg/     orvmnlc 

unit  cmrbon 


0 _..   

0 

0 

1. 1  3 

u 

40 

177 

00 

T.a'o 

305 

130 

10.  11 

SM 

100 

13.  and  dally  to  end  of 

acclimation  period 

443 

300 

(5)  With  each  run.  four  test  com- 
pound units  should  be  maintained 
which  are  fed  15  ml  of  synthetic 
sewage  stock  daily  plus  test  compound, 
using  the  following  schedule: 


Acclimation  day 

Test  compound. 

total  mc  a*  onanlc 

C 

UnlU  1       UnlU  3 
and2         and4 

0 

1.  3.  3 

4.  5.  0 

lb,  1 1  ZZ"~~......".Z!Z.Z~T~ 

12.  and  dally  to  end  of 
acclimation  period 

.—                0                0 
—.              30               40 

—  40               00 

—  00              130 

—  to              100 

100              300 

Test  compound  should  be  added  on 
the  basis  of  its  calculated  organic 
carbon  content.  The  test  compound 
may  be  added  as  a  solution  in  water  (if 
sufficiently  soluble)  or  as  allquots 
weighed  to  the  nearest  0.1  mg. 

(6)  All  units  should  be  maintained  at 
22-±3'C. 

(7)  Beginning  on  the  fourteenth  day. 
following  the  sludge  settling  step,  a 
portion  of  the  supernatant  should  be 
retained  for  DOC  analysis.  Simulated 
influent  samples  should  be  prepared 
as  follows:  i 


(I)  Blank  influent:  1.5  ml  synthetic 
sewage  feed  -»-  distilled  water  to  200 
ml. 

(II)  Referencce  unit  influent:  1.5  ml 
synthetic  sewage  feed  +  44.2  mg  dleth- 
ylene glycol  +  distilled  water  to  200 
ml. 

(ill)  Test  units  influents:  1.5  ml  syn- 
thetic sewage  feed  -t-  test  compound  at 
10  or  20  mg  as  organic  carbon  +  dis- 
tilled water  to  200  ml. 

Each  sample  of  supernatant  and 
simulated  influent  is  then  filtered 
through  a  0.2  fun  pore-size  membrane 
until  there  Is  sufficient  filtrate  for  the 
organic  carbon  analysis.  If  filtration 
proves  difficult,  the  sludge  solids  can 
be  partially  removed  by  centrifugatlon 
prior  to  filtration.  The  filtrate  should 
be  preserved  for  later  analysis,  by 
acidification  to  pH  2  or  less  with  con- 
centrated HiSO..  HCl,  or  HNO.  (the 
choice  of  acid  depends  on  compatibil- 
ity with  the  specific  TOC  apparatus). 

(8)  This  procedure  should  be  contin- 
ued for  at  least  three  days  (days  14 
through  16  of  the  acclimation  period) 
with  the  same  feeding  schedule  and 
daily  sampling  and  analysis. 

(9)  The  daily  %  removal  of  dissolved 
organic  carbon  (EKDC)  should  then  be 
calculated: 


t  Removal 


I  -  S 


100 


where 

I  =  DOC  of  simulated  influent 
8==  DOC  of  supemat&nt  sample 

(10)  The  dally  data  should  be  plotted 
and  the  acclimation  program  contin- 
ued until  the  DOC  removal  efficiency 
remains  at  a  high  (>70%)  and  consist- 
ent (±10%)  level  for  3  consecutive 
days  or  until  the  thirtieth  day  of  the 
acclimation  period.  If  the  acclimation 
period  continues  for  30  days  without 
achieving  high  DOC  removal  consist- 
ently for  3  consecutive  days,  the  test 
should  be  concluded  at  that  time. 

(g)  Te8t  Procedure*.  (1)  Following 
the  three-day  period  of  consistently 
high  EKX:  removal  in  the  acclimation 
procedures,  and  approximately  24 
hours  after  the  last  addition  of  syn- 
thetic sewage,  sufficient  mixed  liquor 
should  be  discarded  to  reduce  the  sus- 
pended solids  to  1000  mg  in  each  unit 
(500  mg/1).  Aeration  should  be 
stopped  and  the  remaining  solids  al- 
lowed to  settle  for  30  minutes.  All  of 
the  clarified  supernatant  above  the 
settled  sludge  solids  should  be  discard- 
ed. Aeration  should  then  be  resumed 
and  material  added  to  each  chamber, 
as  follows: 

(1)  Blank  unit;  Mineral  nutrient  solu- 
tion to  the  2000  ml  mark. 

(U)  Reference  compound  unit:  442 
mg  of  dlethylene  glycol  plus  mineral 
nutrient  solution  to  the  2000  ml  mark. 


(ill)  Low  concentration  test  units: 
100  mg  of  test  compound,  as  organic 
carbon,  plus  mineral  nutrient  solution 
to  the  2000  ml  mark. 

(iv)  High  concentration  test  units: 
200  mg  of  test  compoimd.  as  organic 
carbon,  plus  mineral  nutrient  solution 
to  the  2000  ml  mark. 

(2)  Test  unit  temperatures  should  be 
maintained  at  22±3*C,  pH  at  6.5  to  8.0. 
and  DO.  at  2.0  mg/1  or  higher.  Aer- 
ation should  be  continued  throughout 
the  test  period. 

(3)  Losses  from  evaporation  and 
sampling  should  be  made  up  before 
each  sampling  with  nutrient  solution 
(the  solution  given  in  (eH5)(C))  dilut- 
ed 1:600  with  distilled  water.  A  total 
volume  of  2000  ml  should  be  main- 
tained to  the  conclusion  of  the  run. 
The  volume  removed  for  sampling  is 
taken  into  account  In  the  evaluative 
calculations. 

(4)  The  removal  of  dissolved  organic 
matter  should  be  determined  by  DOC 
measurements  at  regular  intervals. 
Samples  from  the  test,  reference,  and 
blank  units  should  be  filtered  through 
pre-washed  0.2  ^m  pore-size  mem- 
branes. If  filtratton  proves  difficult, 
the  sludge  can  be  partially  removed  by 
centrifugatlon  prior  to  filtration.  The 
filtrate  should  be  preserved  by  acidifi 
cation  for  later  analysis. 

(5)  The    first    samples    should    be 
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taken  30  minutes  after  beginning  the 

test  to  detect  adsorption  of  test  com- 
pound on  the  activated  sludge.  Subse- 
quent samples  should  be  taken  at  3,  6. 
and  24  hours  and  on  days  2,  3,  4,  6.  8, 
10,  13,  16.  and  19  at  approximately  the 
same  time  of  day. 

(6)  The  percentage  removal  of  DOC 
is  given  by: 


raaoval   ' 


COOC^-(OOC^OOC^)]  100 

— o5e: 


where 

DOCa  =  initial  DOC  value  based  on  amount 
of  compound  added.  DOC,  will  be  100 
mg/1  lor  dlethylene  glycol  and  either  50 
or  100  mg/l  for  test  compound  at  the 
start  of  the  test.  These  values  should  be 
corrected  for  sample  volumes  as  de- 
scribed below. 

DOCt= value  at  time  of  sampling. 

DOC( rvalue  of  blanlt  unit  sample. 

(7)  Decline  in  concentration  due  to 
the  removal  of  samples  is  calculated  as 
in  the  following  example: 

A  sample  of  20  ml.  removes  1/ 100th 
of  the  E>OC  in  a  total  volume  of  2000 
ml.  The  initial  DOC  value  (DOC*) 
needs  to  be  corrected  for  this  removal, 
as  shown  below.  This  results  in  DOCa 
values  tliat  become  progressively 
smaller  as  the  nm  proceeds. 


Tiiie 

OOC^ 

100 

Correction 
for  next  OOC^ 

Measured 

noc  •  OOC. 

mqC/L 
80 

t  Removal 

0.5  hr. 

(80)(20)  .  0  a 
2000 

(100-80H100)  .  ,, 
100 

3  hrs. 

100-0.8  « 

99.2 

(70)(20) 
2000       "■-' 

70 

199.1^701100.-29 

6  hrs. 

99. 2-. 7  - 

96.5 

^W-.^-^^ 

.  45 

198,1^451100=54 

24  hrs. 

98. 5-. 45 

-  98.05 

ilfli§2i,0.32 

32 

(98.0-32)100  .  g, 
98.0 

NOTE: 

Correcti( 
measured 

jn  for  next  OOC^  • 
sample  volume 

°^  "  total  vol  Kite 

(8)  The  test  period  should  last  no 
more  than  19  days.  If  90%  removal  is 
attained  t)efore  the  end  of  19  days  and 
is  confirmed  by  a  second  analysis  on 
the  following  day,  the  trial  can  end. 
The  test  may  also  be  discontinued  if 
the  percent  removal  values  do  not 
appear  likely  to  reach  90%  and  remain 
consistent  (±10%)  for  3  or  more  con- 
secutive days. 

(9)  If  suitable  analytical  methods  are 
available,  the  disappearance  of  the 
test  compound  may  be  followed. 

(h)  Calculations  and  Information  to 


be  Recorded.  (1)  Dally  %  remo^'al 
during  acclimation  period,  including 
calculations  and  a  plot  of  %  removal 
vs.  time  should  be  recorded. 

(2)  The  data  for  each  sample  during 
the  test  period  should  be  recorded. 

(3)  The  %  removal  values  for  each 
unit  at  each  sampling  time  during  the 
test  period,  including  calculations, 
should  be  recorded. 

(4)  The  average  %  removal  for  each 
duplicate  at  each  sampling  time 
should  be  recorded. 
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(5)  A  plot  of  %  removal. vs  time 
should  be  recorded. 

(6)  Any  additional  analytical  data 
(for  example,  analyses  of  the  parent 
compound),  with  a  description  of  the 
test  method  and  the  results  should  be 
recorded. 

A-4.53  Methane  and  Carton  Diox- 
ide Production  in  Anaerobic  Diges- 
tion, (a)  Test  Description.  The  anaero- 
bic digestion  test  is  based  on  the  pro- 
cedures of  Nottingham  and  Hungate 
(1969).  Approaches  that  might  be  fol- 
lowed, and  acceptable  methods  for 
conducting  anaerobic  aquatic  biode- 
gration  studies  are  cited  below. 

An  anaerobic  sludge  is  obtained 
from  a  municiptd  treatment  plant. 
Portions  of  this  stock  culture  are 
transferred  to  stoppered  containers 
and  allowed  to  equilibrate.  Selected 
containers  receive  the  test  material. 
The  amount  of  gas  produced  in  each 
container  is  measured  periodically  and 
the  collected  gas  Is  analyzed  for  its 
methane  and  carbon  dioxide  content. 
Methane  production  in  units  receiving 
test  material  compared  to  controls  (no 
supplement)  provides  Information  on 
the  biodegradeability  of  the  substrate 
under  anaerobic  conditions. 

(b)  Procedures.  An  anaerobic  dlges- 
tor  sludge  should  be  obtained  from  a 
municipal  waste  treatment  plant  and 
portions  placed  in  each  of  several 
closed  containers.  The  containers  may 
be  butyl-rubber  stoppered  test  tubes 
(16  X  150  mm)  as  described  by  Not- 
tingham and  Hungate  (1969)  or  larger 
tubes  or  flasks  (100  to  500  ml  capac- 
ity). The  16  X  150  mm  test  tubes 
should  receive  about  5  ml  of  sludge. 
Other  types  of  containers  should  re- 
ceive sludge  at  about  25  ml  of  sludge 
per  100  ml  of  capacity.  Prior  to  closing 
the  units,  air  should  be  displaced  with 
O.-free  carbon  dioxide  gas.  If  small 
tubes  are  used,  evolved  gas  may  be  col- 
lected and  analyzed  using  the  proce- 
dures of  Nottingham  and  Hungate 
(1969).  If  larger  vessels  and  larger 
quantities  of  sludge  are  employed,  it 
may  be  necessry  to  trap  evolved  gases 
in  a  displacement  type  gasometer, 
such  as  that  shown  by  Mueller,  et  al. 
(1959)  and  by  Weng  and  Jeris  (1976). 

The  units  should  be  maintained  at 
35'C  to  37'C.  E\olved  gas  should  be 
collected  and  the  volume  produced 
should  be  measured  daily,  imtil  the 
daily  gas  production  volume  becomes 
relatively  constant  (±10%)  for  3  or 
more  consecutive  days. 

When  the  sludge-containing  units 
reach  equilibrium  with  respect  to  gas 
production,  test  material  should  be 
added  according  to  the  following 
schedule: 
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DnltNa 


1.S- 
t.4. 


•.  10.- 
11. 12„ 


TMt 

BMtcrtel 
(mc/I) 

0 

10 

30 

40 

100 

300 


Until  reference  compounds  are  Iden- 
tified, another  pair  of  units,  numbered 
13  and  14.  should  be  provided  with  a 
single  dose  of  the  NYO  medium  de- 
scribed by  Nottingham  and  Hungate 
(1969)  at  the  rate  of  1  ml  of  NYO 
medium  per  100  ml  of  sludge. 

The  cultures  should  be  incubated  at 
35*  to  37'C  for  at  least  28  days.  Gas 
production  is  measured  periodically 
(as  convenient)  and  the  evolved  gas  is 
analyzed  for  methane  and  carbon 
dioxide  (Nottingham  and  Hungate. 
1974).  At  the  end  of  the  test  period,  5 
N  HCn  is  added  to  each  unit  at  the  rate 
of  10  ml  of  HCl  per  100  ml  of  sludge. 
This  will  convert  bicarbonate  to  CO, 
The  evolved  gas  should  be  measured 
and  analyzed  for  methane  and  CO,  to 
end  the  test.  If  a  suitable  method  is 
readily  available  for  analysis  of  the 
test  compound,  the  vessel  contents 
should  be  analyzed  at  the  completion 
of  the  test  period. 

As  discussed  by  Nottingham  and 
Hungate  (1969).  it  is  possible  to  calcu- 
late the  theoretical  maximum  produc- 
tion of  methane  and  carbon  dioxide 
derived  from  anaerobic  degradation  of 
the  test  compound.  Excess  gas  produc- 
tion in  the  units  receiving  test  com- 
pound, as  compared  to  units  which 
were  unfed,  may  be  related  to  anaero- 
bic digestion  of  the  test  compound. 
The  excess  methane  and  CO,  (as  mg  of 
carbon)  produced  during  the  test 
period  is  compared  to  the  total  theo- 
retical maximum  and  the  percent  of 
theoretical  production  then  calculated 
as  shown. 


X  of  theoretical  « 


where 


{^  -  G„)  100 


Or-totAl  mg  of  organic  carbon  In  sample 
Oa-mg    of    carbon    In    excess    CH.+CO, 
(excess  compared  to  units  1  and  2) 

(c)  Calculations  and  Information 
Which  Should  be  Recorded 

( 1 )  The  source  of  sewage  sludge  and 
date  of  sampling  should  be  recorded. 

(2)  Total  gas  production  for  each 
culture  unit  at  each  measurement 
time  should  be  recorded. 

(3)  Methane  and  carbon  dioxide  con- 
tent of  the  gas  at  each  measurement 
time  from  each  unit  should  be  record- 
ed. 

(4)  The  calculated  %  of  theoretical 
CH«  and  CO,  production  for  the  test 
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period  at  each  substrate  concentration 
should  be  recorded. 

(5)  Repression  (if  any)  of  gas  produc- 
tion in  the  presence  of  test  material 
should  be  recorded. 

A-4.54  Carbon  Dioxide  Evolution.— 
(a)  Test  Description.  The  procedures 
suggested  for  use  in  screening  for  ulti- 
mate biodegradability  potential  (CO, 
evolution  and  BOO  measurement)  are 
based  on  the  method  described  by 
Sturm  (1973)  and  on  the  standard  bio- 
chemical oxygen  demand  (BOD)  test 
(APHA,  1975).  Those  investigators 
who  conduct  biodegradability  tests 
should  choose  to  nm  only  one  of  these 
methods.  The  carbon  dioxide  evolu- 
tion method  is  preferred  over  the  long- 
term  BOD  test. 

(b)  Acclimated  culture.  The  CO,  evo- 
lution test  should  be  preceded  by  a 
thirteen-day  acclimation  period,  using 
the  same  materials  and  procedures  de- 
scribed for  the  shake  flask  method, 
with  the  following  exceptions: 

(1)  The  reference  compound  should 
be  glucose  instead  of  LAS.  A  concen- 
tration of  10  mg  C/1  of  glucose  should 
be  made  by  using  25  mg/1  In  the  basal 
medium. 

(2)  Organisms  may  be  acclimated  to 
more  than  one  test  compound  simulta- 
neously by  setting  up  separate  shake 
flasks  for  each  compound. 

(3)  On  the  thirteenth  day.  equal  vol- 
umes (500  ml  or  more)  from  each 
shake  flask  culture  should  be  com- 
bined, including  the  blank  and  control 
flasks,  to  form  a  composite  inoculum 
culture. 

(c)  Procedures.  The  procedures 
should  be  as  follows: 

(1)  A  reaction  unit  of  about  41. 
volume  should  be  set  up  and  air  trains 
attached  as  described  by  Sturm  (1973), 
with  air  passing  through  a  rotameter, 
a  drying  tube  (Ascarite),  and  a  CO, 
check  (100  ml  of  0.05  N  Ba(OH),) 
before  entering  the  carboy  and  passing 
through  three  CO,  absorbers  (100  ml 
of  0.05  N  Ba(OH),  in  each)  arranged  in 
a  series,  after  leaving  the  reaction 
chamber. 

(2)  250  ml  of  composite  inoculum 
and  2750  ml  of  mineral  salts  medium 
(basal  medium  without  the  yeast) 
should  be  placed  into  each  reaction 
unit.  A  separate  unit  and  air  train  ap- 
paratus should  be  set  up  for  a  blank, 
for  the  reference  compound  (glucose), 
and  for  each  test  compound  concentra- 
tion. 

Each  unit  containing  inoculum  and 
mineral  salts  medium  should  be  aer- 
ated with  CO, -free  air  for  24  houn 
prior  to  adding  test  compound. 

(3)  Each  test  material  should  be 
added  to  its  respective  reaction  unit  to 
concentrations  of  5  and  10  mg  C/L 

(4)  The  mixtures  should  be  Incubat- 
ed In  the  dark  at  22±3'  C. 

(5)  CO, -free  air  should  be  bubbled 
through  each  setup  and  the  effluent 


air  from  each  unit  passed  through 
three  CO,  absorbers  (in  series),  each 
containing  100  ml  of  0.05  N  Ba(OH), . 
PeriodicaUy,  the  CO,  absorber  most 
proximal  to  the  carboy  should  be  re- 
moved for  titration.  The  remaining 
two  absorbers  should  each  be  moved 
one  place  closer  to  the  carboy  and  a 
new  absorber  unit  placed  at  the  distal 
end.  The  air  flow  should  be  low 
enough  that  entrainment  of  aerosols  is 
avoided  and  evaporation  of  trapping 
solution  is  prevented. 

(6)  The  proximal  absorber  should  be 
removed  for  titration  on  days  1.  2.  3.  4. 
5.  8.  10,  IS,  21  and  28  following  addi- 
tion of  the  test  compound.  The  analy- 
sis schedule  may  be  varied  by  the  in- 
vestigator as  deemed  appropriate  to 
match  the  degradation  rate  of  rapidly 
degraded  or  relatively  resistant  mate- 
rial. 

(7)  CO,  produced  during  the  test 
and  trapped  as  barium  carbonate 
should  be  quantitated  by  titrating  the 
Ba(OH),  remaining  In  solution  to  the 
phenolphthalein  end  point  with  0.1  N 
HCl.  It  generally  is  more  convenient  to 
titrate  a  portion  of  the  absorber  solu- 
tion, e.g.  25  ml,  and  to  calculate 
CO,  production  from  that  data.  The 
procedures  and  data  for  each  of  the 
absorbers— blank,  control,  and  test 
units  should  be  recorded. 

(8)  Calculations:  The  calculations 
should  be  as  follows:  The  ml  of  0.1  N 
HCl  required  to  titrate  the  residual 
Ba(OH),  in  the  absorber  from  the 
blank  unit  should  be  recorded.  The  ml 
of  0.1  N  HCn  required  to  titrate  the  re- 
sidual Ba(OH),  In  the  absorber  from 
the  test  unit  should  be  recorded.  The 
test  value  should  be  subtracted  from 
the  blank  value  to  determine  the  ml  of 
0.1  N  HCl  required  to  titrate  the 
Ba(OH),  not  converted  to  BaCO.  by 
CO,  derived  from  the  test  or  control 
compound.  This  value  multiplied  by 
the  normality  of  the  HCl  equals  the 
milllequlvalents  (meq)  of  HCl  required 
and  also  is  equal  to  the  meq  of 
CO,  produced  from  the  substrate. 
Note  that  1  meq  of  CO,  =the  gram  mo- 
lecular weight  of  CO,  divided  by 
2000 = 44/2000 = 0.022g = 22mg. 

As  an  example: 


0.1  N  HCl  to  titrate  2S  ■!  of  b1«nk  unit  •  6.3  ■! 

0.1  ■  MCI  to  titrate  K  ■!  of  t«t  unit    •  5.4  ■! 

diffknnca       -  0.9  m\ 


(0.»  ml)  (0.1  N)-0.09  meq  Ha«0.09  meq 

COt  produced 
0.0»  meq  CO,  -(0.09)  (22)-l.»8  mg  CO,  In 

2S  ml  of  absorber  solution 
(1.98)  (4). 7.9  mg  CO,  in  100  ml  of  absorber 

solution 


I  MMtlM: 
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where. 

T,=ml  of  0.1  N  Ha  required  to  titrate  ali- 
quot from  blank  absorber 

T,-ml  of  0.1  N  HCl  required  to  titrate  ali- 
quot from  test  compound  absorber 

V  =  ml  of  aliquot  used  in  titration 

COi  production   should    be   calculated    for 
eacli  time  period  preceding  the  collec- 
tion of  eacli  al>8orber  unit. 
Tlie  maximum  theoretical  CO,  production 
from  each  test  or  control  unit  (due  to  sub- 
strate oxidation)  is  55  mg  for  test  compound 
at  5  mg  C/1  and  110  mg  for  test  compound 
at  10  mg  C/1  and  for  reference  compound. 

The  accumulative  %  of  theoretical 
CO,  actually  produced  at  each  sampling 
time  should  be  calculated.  For  example: 


I  ttMOrtttcl 


CO,.  zfedLmsL..  5hlL 


no  t.i 

■twrt^COjl  "    •  tlw  II*  of  COj  pmluctkin  ••liwi  fraa 
tn«  (bMrbtr  uapln  Ukm  on  ity  1  tliousli  Hx^r 

(9)  The  %  of  theoretical  CO,  vs. 
time  in  days  should  be  plotted. 

(d)  Calculations  and  Information 
Which  Should  be  Recorded. 

(1)  The  calculated  CO,  production 
for  each  time  period  and  the  accumu- 
lative total  CO,  production  at  each 
sampling  time  should  be  recorded,  for 
each  experimental  unit. 

(2)  The  calculated  %  theoretical 
CO,  production  values  should  be  re- 
corded for  each  unit  at  each  sampling 
time. 

(3)  ^  plot  of  %  theoretical 
COi  production  vs.  time  should  be  de- 
veloped and  recorded. 

A-4.55  Biochemical  Oxygen  De- 
mand (.BOD),  (a)  Test  Description.  See 
A-4.5(g)(l). 

(6)  Acclimated  Culture.  The  proce- 
dures for  obtaining  acclimated  culture 
should  be  the  same  as  for  the  COi  evo- 
lution test. 

(c)  Dilution  Water.  The  dilution 
water  should  be  the  mineral  salts 
medium  used  for  the  CO,  evolution 
test.  The  dilution  water  should  be  pre- 
pared one  day  or  more  before  use  and 
stored  in  the  dark  at  20"C  in  a  loosely 
stoppered  container  until  Just  before 
use.  One  to  two  hours  before  use,  the 
dilution  water  should  be  Inoculated 
with  0.1  to  0.5  ml  of  mixed  microbial 
inoculum  per  liter  of  dilution  water 
and  the  water  gently  aerated  for  15 
minutes  with  oil-free  compressed  air 
(an  aquarium  pump  is  convenient  for 
this  purpose). 

(d)  Procedures.  (1)  If  the  test  com- 
poimd  is  sufficiently  soluble  in  water, 
a  solution  containing  0.3  mg  per  ml  of 
test  compound  should  be  prepared.  If 
the  pH  of  this  solution  is  less  than  6.5 
or  greater  than  8.0.  the  pH  should  be 
adjusted  to  the  6.5  to  8.0  range,  as  ap- 
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propriate.  with  H,SO«  or  NaOH  solu- 
tion. 

(2)  A  standard  reference  solution 
should  be  prepared  containing  150 
mg/1  each  of  reagent  grade  glucose 
and  glutamic  acid  that  have  been 
dried  at  103°C  for  one  hour  before 
weighing. 

(3)  Eighteen  300  ml  BOD  bottles 
should  be  filled  about  half  full  with 
inoculated  dilution  water,  and  addi- 
tions of  standard  reference  solution  or 
test  compound  made  as  shown  below. 


BOD  bottle 
No. 


Organic  compound  addlUons 


1.  3 None. 

3,  4 8  ml  of  standard  reference  solution. 

8,6 10  ml  of  standard  reference  solu- 
tion. 

7.  S 0.3  ms  of  test  compound. 

9, 10 0.6  ms  of  test  compound. 

11, 13 1.3  mg  of  test  compound. 

13, 14 3.4  mg  of  test  compound. 

18, 16 4.8  mg  of  test  compound. 

17.  IS None. 


The  test  compound  may  be  added  as  a 
water  solution  if  sufficiently  soluble  or 
as  aliquots  weighed  to  the  nearest  0.1 
mg.  Each  bottle  should  be  filled  to  the 
top  with  inoculated  dilution  water  and 
the  dissolved  oxygen  immediately  de- 
termined. During  this  and  all  subse- 
quent D.O.  determinations,  the  D.O. 
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in  the  bottles  should  be  measured  In 
numerical  order  with  two  blanks  first 
and  the  other  two  blanks  always  last. 

(4)  Each  bottle  should  be  stoppered 
and  incubated  in  the  dark  at  20°C. 

(5)  The  dissolved  oxygen  in  each 
bottle  should  be  measured  on  days  1, 
2,  3.  4.  5.  8.  10,  15,  21.  and  28,  following 
addition  of  test  compoimd.  The  con- 
tents of  each  bottle  should  be  topped 
off  with  distilled  water,  as  necessary, 
to  maintain  a  water  seed.  To  minimize 
evaporation  of  the  water  seal  during 
incubation,  the  bottle  tops  may  be  cov- 
ered with  small  caps  or  pliable  film. 

(6)  The  analysis  schedule  may  be 
varied  by  the  Investigator  as  deemed 
appropriate  to  match  the  biodegrada- 
tlon  rate  of  rapidly  degraded  or  rela- 
tively recalcitrant  material. 

(7)  The  D.O.  readings  for  each  day 
should  be  subtracted  from  the  D.O. 
readings  for  the  same  bottle  on  day 
zero.  This  gives  the  D.O.  depletion 
value.  Prom  this  the  average  depletion 
value  for  the  blanks  should  be  sub- 
tracted to  obtain  a  "depletion  less 
blank"  value.  This  figure  should  then 
be  multiplied  by  the  Inverse  of  the  di- 
lution factor  to  obtain  the  BOD  value. 
Those  cases  where  there  is  a  residual 
D.O.  of  at  least  1  mg/1  and  a  depletion 
of  at  least  2  mg/1  should  be  consid- 
ered the  most  reliable  values.  An  ex- 
ample Is  shown: 


Bottle  No.  and  diluUon 

D.O.  values 

Depletion 

less 
avg.  blank 

Con-n 
factor 

BOD 

DayO 

D«jr4 

Depletion 

1  Blank „ -_ 

2  Blank „ 

7     Vio  • 

7.3 

0.3 
0.8 
0.8 
0.8 
1.8 
1.6 
3.6 
2.6 
4.7 
4.6 

.^..„ 

0.4 

™.„., 

10'. 
8x10'. 
8x10*. 
2.8x10' 
2.8x10' 
12.8x10* 
12.8x10* 
62.8x10'.. 
62.8x10'.. 

0.1 
0.1 

1.1 
IJ 

3.1 
3.3 

4.3 
4.3 

8  V.  0  • 

9  V,o  • .i 

10  V,o« ™_ 

11  Vio* 

8.3'rio"' 

12  %o' „ 

13  Vio' „ 

14  V.o' ~ » 

15  'Vio  • 

16  '%o  • 

17  Blank 

18  Blank -. 

S.S  ^  10  ' 
8.4.10* 
8.3  X  10 ' 

The  more  reliable  calculated  BOD 
values  should  be  averaged  to  provide, 
for  this  example,  a  four-day  BOD  for 
the  organic  compound  of  538,000  mg 
of  O,  per  10*  mg  of  compound. 

(8)  Given  the  molecular  structure  of 
the  test  compound,  it  is  possible  to  cal- 
culate the  amoimt  of  oxygen  required 
to  completely  oxidize  the  molecule  to 
carbon  dioxide,  water,  and  other  inor- 
ganic molecules.  Comparing  this  value 
with  the  BOD  results  for  any  given 
day  provides  a  measure  of  the  %  of 
the  theoretical  O,  uptake: 


%  of  theoretical  - 


where 


K  •     ^°h]   100 
800^ 


BODt- theoretical  0>  requirement,  for  com- 
plete oxidation 


BODm  =  measured  BOO. 

(e)  Calculations  and  Information 
Which  Should  be  Recorded 

(1)  The  calculated  BOD  values  for 
each  day.  complete  with  the  data  on 
which  the  calculations  were  based 
should  be  recorded. 

(2)  The  average  BOD  values  for  test 
and  reference  samples  each  test  day 
should  be  recorded. 

(3)  The  calculated  %  of  theoretical 
O,  uptake  for  each  day  for  the  test 
compound  should  be  recorded. 

(4)  A  plof%  of  theoretical  O,  uptake 
vs  time  should  be  developed  and  re- 
corded. 
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B.  Health  Emcrs  Testing 

There  has  been  considerably  more 
research  luid  experience  in  the  field  of 
health  effects  testing  than  in  environ- 
mental effects  or  chemical  fate  test- 
ing. As  a  result,  reasonably  well-estab- 
lished tests  exist  for  acute  toxic  ef- 
fects, subchronic  effects,  mutageni- 
city, teratogenicity,  reproductive  ef- 
fects, oncogenicity,  and  chronic  toxic- 
ity. 

The  National  Academy  of  Sciences 
(1977)  has  issued  a  recent  report  on 
methods  for  evaluating  toxic  health 
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effects,*  as  has  the  World  Health  Or- 
ganization** (1978)  and  the  Food 
Safety  Council  (1978).***  Also.  EPA 
has  proposed  health  effects  testing 
guidelines  under  section  3  of  the  Fed- 
eral Insecticide.  Fungicide,  and  Roden- 
ticlde  Act  (FIFRA).****  In  general. 
EPA  regards  any  health  effects  test 
performed  as  described  In  any  of  these 
sources  to  be  appropriate  for  TSCA 
section  5  premanufacture  notification 
purposes.  With  respect  to  EPA's  pre- 
ferred testing  methods,  this  spring  the 
Agency  will  propose  test  standards 
under  section  4  of  TSCA  for  a  number 
of  health  effects  tests.  These  test 
methods  will  be  Incorporated,  as  ap- 
propriate, into  section  5  testing  guide- 
lines. In  preparing  proposed  section  5 
guidelines  for  health  effects  testing. 
EPA  will  consider  previous  comments 
on  the  section  4  test  standards  as  well 
as  the  FIFRA  guidelines.  However,  the 
Agency  welcomes  comments  at  this 
time  on  the  construction  of  and  the 
applicability  of  these  references  guide- 
lines for  the  development  of  health  ef- 
fects information  related  to  section  5 
assessment  needs. 

C.  EcoLooiCAi.  Effects  Tests 

C-1  Discussion  of  Ecolosrical  Ef- 
fects. Releases  of  hazardous  chemical 
substances  into  the  environment 
during  manufacturing,  processing,  dis- 
tribution, use.  or  disposal,  whether  ac- 
cidental or  planned,  can  have  an  ad- 
verse impact  on  both  natural  and  man- 
modified  ecosystems  and  their  compo- 
nents. The  societal  costs  may  Include 
degradation  of  the  environment,  losses 
in  sport  and  commercial  fisheries, 
shellfish,  populations  and  wildlife  re- 
sources, losses  In  agriculture,  losses  in 
tourism  and  property  values,  and 
other  adverse  impacts. 

The  chemical  fate  and  health  effects 
tests  described  In  sections  A  and  B 
above  will  often  provide  data  helpful 
In  evaluating  the  potential  ecological 
effects  of  chemical  substances.  Howev- 
er, such  effects  are  exerted  differently 
on  diverse  life  forms,  as  well  as  at  var- 
ious levels  of  biological  organization.' 
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'Subcellular,  cellular,  organismal,  popula- 
tion, community  and  ecosystem  levels. 


Testing  for  such  effects  requires  the 
selection  of  indicators  (i.e„  indicative 
parameters)  that  provide  for  wide 
taxonomlc  representation  and  Include 
a  range  of  biological  processes. 

Ideally,  testing  at  levels  of  ecological 
organization  above  the  individual  spe- 
cies would  provide  information  more 
directly  related  to  ecological  conse- 
quences of  the  release  of  a  hazardous 
chemical.  However,  the  development 
and  standardization  of  such  tests  is 
difficult  due  to  the  complexity  of  the 
species  Interactions  that  characterize 
ecosystems.  A  major  thrust  for  the 
future  therefore  will  be  the  develop- 
ment of  test  methods  that  address  in- 
teractions such  as  those  which  occur 
between  predator  and  prey,  among 
competitors  for  habitat  or  food,  and 
between  disease  and  host  organisms. 
As  methods  such  as  microcosm  studies 
and  other  laboratory  model  systems 
are  developed,  they  may  help  to  ad- 
dress these  ecological  testing  needs. 

Laboratory  testing  below  the  level  of 
the  organism  is  also  potentially  useful. 
It  is  generally  rapid  and  readily  ame- 
nable to  standardization,  but  most 
such  testing  has  not  yet  been  shown  to 
be  useable  for  ecological  Impact  assess- 
ment. Since  many  cellular  and  subcel- 
lular ftinctions  are  common  to  a  wide 
range  or  organisms,  they  have  the  po- 
tential of  being  applicable  to  many 
sets  of  ecological  circumstances. 
Therefore,  there  are  a  number  of  sub- 
cellular tests  which  are  also  being  con- 
sidered for  future  inclusion  in  testing 
and  assessment  strategies. 

However,  most  ecological  effects 
tests  currently  in  use  employ  single 
species  test  populations  of  vertebrates, 
invertebrates  or  plants.  Individual  spe- 
cies represent  an  intermediate  level  of 
biological  organization  between  subcel- 
lular functions  and  community/eco- 
system interactions.  Many  single  spe- 
cies tests  are  considered  to  be  state-of- 
the-art  and  have  correlated  well  with 
actual  ecological  effects  of  chemicals. 
As  a  consequence,  the  ecological  ef- 
fects tests  Included  in  these  guidelines 
are  all  single  species  tests.  As  subcellu- 
lar and  ecosystem  level  tests  are  devel- 
oped and  validated  they  will  be  added 
to  the  guidelines. 

The  tests  included  in  this  section  are 
those  to  which  a  manufacturer  may 
refer  when  a  case-by-case  analysis  in- 
dicates that  preliminary  data  on  eco- 
logical effects  will  be  needed  for  as- 
sessment of  a  chemical  substance. 
These  guidelines  do  not  provide  crite- 
ria for  making  such  a  chemical-specific 
decision,  nor  for  selection  of  specific 
tests  when  ecological  testing  is  war- 
ranted, nor  for  the  design  of  advanced 
tests  (which  must  also  be  determined 
on  a  case-by -case  basis).  The  specifica- 
tion of  standardized  test  methods 
always  rests  on  the  current  state  of 
the  methodology.  Standardized  tests 


are  therefore  subject  to  modification, 
revision,  or  replacement  as  improved 
methods  and  assessment  strategies 
become  available.  This  section  will  ad- 
dress some  of  the  uncertainties  inher- 
ent in  preliminary  testing  for  ecologi- 
cal effects,  some  of  the  areas  In  which 
future  improvement  might  occur,  and 
the  general  importance  of  ecological 
effects  testing. 

Generally,  the  following  criteria 
were  used  to  select  tests  for  recom- 
mendation in  these  guidelines: 

•  The  test  is  in  standard  use,  gener- 
ally acceptable  to  the  scientific  com- 
munity, or  considered  to  represent  a 
state-of-the-art  methodology. 

•  The  test  results  are  significant 
and  useful  for  risk  assessment. 

•  The  test  applies  to  a  wide  range  of 
chemical  substances  or  categories  of 
chemical  substances. 

•  The  test  is  cost-effective  In  terms 
of  personnel,  time  and  facilities. 

•  The  test  is  adequately  sensitive 
for  detection  of  the  subject  effect. 

Confidence  In  extrapolation  from 
simple  tests  to  ecologically-significant 
Impacts  depends  not  only  on  the  ap- 
propriate kinds  of  tests  but  also  on  se- 
lection of  appropriate  organisms  to  be 
used  in  those  tests.  Organisms  useful 
for  assessment  testing  should  have 
characteristics  such  as  the  following: 

•  The  organism  is  representative  of 
an  ecologically  Important  group  (In 
terms  of  taxonomy,  trophic  level,  or 
realized  niche). 

•  The  organism  occupies  a  position 
within  a  food  chain  leading  to  man  or 
other  important  species. 

•  The  organism  is  widely  available, 
is  amenable  to  laboratory  testing, 
easily  maintained,  and  genetically 
stable  so  uniform  <>opulatlons  can  be 
tested. 

•  There  Is  adequate  background 
data  on  the  organism  (i.e.,  its  physiol- 
ogy, genetics,  taxonomy,  and  role  in 
the  natural  environment  are  well  vm- 
derstood)  so  data  from  these  tests  can 
be  adequately  interpreted  In  terms  of 
actual  environmental  impacts. 

C-2    General  Provisions— C-2. 1 

Quality  Assurance.  EPA  is  currently 
drafting  Good  Laboratory  Practices 
(OLP)  under  section  4(b)  of  TSCA. 
When  these  become  available,  they 
will  provide  detailed  guidance  on 
proper  procedures  for  laboratory  man- 
agement and  the  conduct  of  tests  for 
ecological  effects. 

C-2.2  General  References.  The  Pes- 
ticide Guidelines  proposed  under  Part 
162.  Chapter  1,  Title  40  of  the  Code  of 
Federal  Regulations  (Pesticide  Guide- 
lines Subpart  E,  Hazard  Evaluation: 
Wildlife  and  Aquatic  Organisms.  Fed- 
eral Register  43(132):  29724-29727) 
are  recommended  as  the  main  refer- 
ence for  any  ecological  effects  tests 
not  addressed  in  the  following  discus- 


NOTICES 

slons.  As  test  standards  are  developed 
and  published  under  section  4(b)  of 
TSCA.  and  by  the  Interagency  Regula- 
tory Liaison  Group  (IRLO).  they  will 
also  serve  as  generally  recommended 
tests  for  use  under  section  5  of  TSCA. 
Other  suggested  references  are  noted 
under  the  individual  tests  contained  in 
•  these  guidelines. 

C-2.3  Reporting  on  Test  Substance. 
(a)  Data  obtained  by  tests  conducted 
with  the  technical  grade  product  to  be 
marketed  by  the  manufacturer  will  be 
most  relevant  for  assessment  purposes, 
unless  that  is  not  the  most  probable 
formulation  to  which  organisms  will 
be  exposed  or  unless  indicated  differ- 
ently in  a  specific  test  method  listed 
below.  If  the  technical  grade  product 
is  not  tested,  an  explanation  of  the 
reason  for  the  substitute  would  help 
validate  the  data  for  assessment.  If 
possible,  a  description  of  the  differ- 
ences between  the  substance  that  was 
used  and  the  market  product,  includ- 
ing a  description  of  the  physical  state 
and  chemical  nature  and  how  these 
may  affect  biological  characteristics 
should  be  given. 

(b)  Test  results  will  be  more  consist- 
ent if  the  lot  of  the  substance  tested  is 
the  same  throughout  the  duration  of 
the  study,  and  if  the  sample  Is  stored 
under  conditions  that  maintain  Its 
purity  and  stability.  If  a  test  substance 
will  not  be  stable  for  the  duration  of 
the  study  or  if,  for  other  reasons,  it  Is 
not  possible  to  use  the  same  lot 
throughout  the  test,  subsequent  lots 
of  the  test  substance  should  be  select- 
ed that  are  as  nearly  Identical  to  the 
original  lot  as  practicable.  Chemical 
assays  should  be  performed  to  assure 
this  composition. 

C-2. 4  Calculations  and  Data  Which 
Should  be  Recorded,  (a)  General  The 
data  generated  by  testing  are  most 
useful  for  assessment  if  submitted  in  a 
report  format.  Such  a  report  should 
Include  all  Information  necessary  for  a 
generally  complete  evaluation  of  the 
test  procedures  and  results,  including 
information  on  the  facility  performing 
the  study.  Information  on  the  test  sub- 
stance, a  description  of  the  test  proce- 
dures, presentation  of  the  data  gener- 
ated, and  a  summary  and  analysis  of 
the  test  results.  The  following  infor- 
mation is  considered  valuable  for  as- 
sessment: 

(b)  Injormation  on  Testing  Labora- 
tory/Sponsor. (1)  Name(s)  and 
address(es)  of  the  facility  performing 
the  study,  and  of  the  sponsor,  if  differ- 
ent from  the  testing  facility. 

(2)  Laboratory  study  number. 

(c)  Information  on  Test  Substance. 
(1)  identification  of  the  test  substance, 
including  chemical  name,  chemical  ab- 
stract number,  sponsor  code  number, 
synonyms,  and  molecular  structure. 

(2)  A  qualiUtive  and  quantitative  de- 
termination of  chemical  composition 
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(including  names  and  quantities  of 
known  contaminants  and  Impurities, 
so  far  as  Is  technically  feasible). 

(3)  Name  of  the  manufacturer,  lot 
number(s)  of  test  substance,  method 
of  synthesis,  date(s)  when  received 
and  storage  procedures. 

(4)  Relevant  physical  properties  of 
the  test  substance,  such  as  physical 
state,  pH.  stability,  melting  point, 
purity  and  solubility. 

(5)  Identification  and  composition  of 
any  vehicles  or  other  materials  used  in 
testing  the  substance. 

(d)  Description  of  Test  Procedures. 
(1)  Specification  of  test  methods,  in- 
cluding a  full  description  of  the  ex- 
perimental design  and  procedures. 
reference(s)  to  the  chosen  test 
method,  the  length  of  the  study,  and 
the  dates  on  which  the  study  began 
and  ended. 

(2)  Methods  of  all  chemical  analyses 
performed  for  determining  concentra- 
tions of  test  substances,  impurities  or 
degradation  products,  along  with  the 
precision  and  accuracy  of  the  test 
methods. 

(3)  Appropriate  statistical  methods 
used  to  summarize  experimental  data, 
express  trends,  and  evaluate  the  sig- 
nificance of  differences  In  data  from 
individual  test  groups.  For  example, 
data  averages  or  means  accompanied 
by  standard  deviation  allow  assess- 
ment of  the  variability  in  the  raw 
data.  In  addition,  standard  errors  of 
the  means  may  be  used  to  compare 
means  from  different  test  groups. 
However,  notations  of  statistically  sig- 
nificant differences,  along  with  the 
confidence  level  of  probability,  could 
substitute  for  standard  errors. 

(4)  References  to  statistical  methods 
for  analyzing  the  data,  and  to  pub- 
lished literature  used  in  developing 
the  test  protocols,  performing  the  test, 
making  and  interpreting  observations, 
and  compiling  and  evaluating  the  re- 
sults. 

(e)  Description  of  Organisms.  (1) 
Community  type,  species,  strain(s) 
and/or  subline(s)  used,  and  rationale 
for  their  selection,  if  different  from 
those  recommended  by  EPA. 

(2)  Source  of  orgsmisms,  populations, 
or  commtmities. 

(3)  Breeding  history  or  breeding 
type  (inbred,  hybrid,  outbred,  as  ap- 
propriate). 

(4)  Description  of  any  pretest  condi- 
tioning or  acclimation,  including  diet 
and  quarantine. 

(6)  Initial  number  of  each  sex,  size, 
and  weight  in  each  test  group  and  con- 
trol group,  as  appropriate. 

(6)  Age  and  condition  of  each  orga- 
nism, population  or  community  at  t>e- 
giiuiing  of  study. 

(7)  Method  of  randomizing  orga- 
nisms, populations  or  communities 
into  test  groups  and  control  groups. 
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(f)  Enxyironmental  Conditions.  (1) 
Source  of  water,  Ita  chemical  chju«c- 
teristics,  and  description  of  any  pre- 
treatment.  if  applicable. 

(2)  The  photoperlod.  type  of  bulb 
and  intensity  when  light  sources  are 
used. 

(3)  Source,  composition,  and  amount 
of  feed  or  nutrients  made  available  to 
organisms. 

(4)  Temperature  and  humidity  of 
test  environment,  if  applicable  (e.g.. 
humidity  Is  not  relevant  for  aquatic 
tesU). 

(5)  Description  of  test  chambers  In- 
cluding height,  width,  depth  and 
volume  of  chamber  and  contained  test 
environment. 

(g)  Preparation  of  Teat  Mixture, 
Data  on  preparation  of  test  mixtures 
which  would  be  useful  include  name  of 
chemical(s).  name  of  canierts),  carrier 
concentration,  method(s)  of  prepara- 
tion of  test  mixture,  frequency  of 
preparation,  physical  state.  pH.  stabil- 
ity and  decomposition,  storage,  and 
date<8)  prepared.  If  It  Is  known  that 
the  test  chemical  undergoes  signifi- 
cant change  or  loss  In  the  test  mixture 
over  the  time  required  for  a  test,  the 
test  mixture  should  be  prepared  fresh 
before  each  application. 

(h)  Exposure.  (1)  Dosage  or  concen- 
tration. 

(2)  Method,  route,  and  frequency  of 
exposure  and  rationale  for  selecting 
each. 

(3)  Total  volume  of  material  (l.e.. 
test  substance  plus  carrier)  contained 
In  individual  exposures. 

(4)  The  method  of  randomization 
used  In  selecting  samples  to  assay,  the 
assay  method  used  to  determine  the 
stability  and  homogeneity  of  the  test 
substance  in  the  testing  environment, 
and  the  results  of  these  assays. 

(5)  For  each  exposure  level,  the 
mean  total  amount  of  test  substance 
administered  per  organism,  population 
or  community. 

(6)  The  reason  for  selection  of  the 
carrier. 

(1)  Treatment  for  infectious  disease. 
A  description  of  the  treatment(s)  used 
to  prevent  or  control  Infectious  dis- 
eases if  such  treatment  was  undertak- 
en during  a  test  or  shortly  before  a 
test  was  begim. 

(J)  Observations.  (DA  description  of 
the  method(s)  of  observation. 

(2)  A  description  of  the  frequency  of 
observation,  such  as  when  individual 
organisms  are  weighed  or  cultures 
checked. 

(k)  Summary  and  analysis  of  test  re- 
sults. A  summary  and  analysis  of  the 
data,  and  a  statement  of  the  conclu- 
sions drawn  from  the  analysis.  The 
summary  could  highlight  positive  data 
or  observations,  and  deviations  from 
control  data  which  may  be  indicative 
of  ecological  effects. 
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C-2.5    Miscellaneous  Consider- 

ation*, (a)  There  are  a  number  of  Inci- 
dental effects  which  may  Influence 
test  results;  photochemical  degrada- 
tion is  one  example.  Whenever  practi- 
cal, such  reactions  should  be  avoided. 
For  example,  photochemical  degrada- 
tion can  be  minimized  by  shielding  re- 
action mixtures  from  Incident  light 
during  the  experimental  period  for 
animal  and  bacterial  tests.  When  such 
reactions  are  known  and  cannot  be 
avoided,  they  should  be  recorded. 

(b)  The  use  of  trade  names  in  the 
text  is  not  Intended  as  an  endorsement 
by  EPA.  but  merely  serves  as  an  exam- 
ple of  the  kind  of  equipment  and  facil- 
ities that  may  be  used  to  carry  out  the 
tests  described. 

C-3  MicrolHal  Effects  Tests— C-3.1 
General  Microbial  activities  discussed 
In  these  guidelines  are  associated  with 
three  major  blogechemlcal  cycles  (I.e.. 
cart>on.  nitrogen,  and  sulfur  cycling) 
and  with  decomposition  of  organic 
matter.  These  blogeochemlcal  tests  are 
models  which  integrate  physical  com- 
ponents of  the  environment  with 
blotic  processes  and  Indicate  not  only 
possible  toxic  activity,  but  also  effects 
on  the  primary  mediators  of  the 
cycles,  the  microbes.  Data  obtained 
will  provide  preliminary  Indications  of 
possible  effects  of  the  test  chemical  on 
the  cycling  of  elements  and  nutrients 
In  ecosystems.  In  addition,  the  tests 
will  aid  in  the  formation  of  hypoth- 
eses about  the  ecological  effects  of 
chemicals,  hypotheses  which  can  be 
used  In  the  selection  of  higher  level 
tests  when  appropriate. 

Data  on  the  effects  of  chemicals  on 
microbial  populations  and  functions 
can  be  obtained  from  laboratory  stud- 
ies employing  nonradioisotopic  analyt- 
ical techniques.  Studies  of  effects  on 
microbial  functions  constitute  a  more 
direct  approach  and  are  preferred  to 
studies  of  effects  on  populations.  The 
activities  to  be  observed  are: 

•  Organic  matter  (cellulose)  decom- 
position by  following  COt  evolved 
from  organically  bound  carbon. 

•  Nitrogen  transformations  by  fol- 
lowing the  release  of  organically 
twund  nitrogen  (in  urea)  and  the  for- 
mation of  ammonia. 

•  Sulfur  transformation  by  follow- 
ing the  reduction  of  sulfate  to  sulfide 
by  Desulovibrio. 

Two  of  these  tests  employ  pure  cul- 
tures of  microorganisms  for  ease  of 
performance  and  better  reproducibil- 
ity. Additional  testing,  if  suggested  by 
adverse  effects  near  expected  environ- 
mental concentrations,  should  employ 
mixed  populations  from  natural 
sources.  Other  functions,  such  as  ni- 
trogen fixation,  dehydrogenase  activi- 
ty. Invertase  activity,  nitrification,  and 
pectin  or  protein  degradation,  should 


be  considered  when  additional  testing 
vindicated. 

The  principal  objective  of  prelimi- 
nary microbial  effects  tests  Is  to  indi- 
cate whether  or  not  the  test  chemical 
may  cause  undesirable  changes  in  mi- 
crobial populations  or  in  the  functions 
of  microbial  communities.  Such 
changes  might  result  in  a  reduction  In 
plant  growth  or  quality  through  nutri- 
tional disturbances,  or  they  might  in- 
terfere with  the  natural  degradative 
functions  of  microorganisms  which 
play  a  dominant  role  in  transforma- 
tions of  blotic  and  xenobiotlc  wastes. 

The  Investigator  may  choose  to  sub- 
stitute more  complex  procedures,  such 
as  those  contained  in  the  Pesticides 
Guidelines  (1978).  for  the  methods  de- 
scribed here,  if  the  methods  employed 
are  commensurate  with  the  Intended 
conditions  of  chemical  use  and  release 
to  the  environment  and  if  the  same 
microbial  functions  (cellulose  degrada- 
tion, ammonlfication  and  sulfate  re- 
duction) are  Investigated. 

Rsmtntcs 
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C-3.2  Test  1:  Cellulose  decomposi- 
tion, (a)  Otijectives.  Celltilose  is  one  of 
the  most  abundant  organic  materials 
in  plants.  Dead  plant  matter,  consist- 
ing largely  of  cellulose,  is  degraded  by 
a  number  of  species  of  bacteria  and 
fimgi.  This  degradation  is  accom- 
plished in  a  stepwise  manner  going 
from  cellulose  to  cellobiose  to  glucose 
to  organic  acids  and  CO<. 

The  degradation  of  cellulose  is  of 
particular  Interest  to  farmers.  The  fer- 
tility of  farmland  depends  In  part  on 
the  presence  of  organisms  which  de- 
grade dead  plant  matter.  The  organ- 
isms which  decompose  the  various 
forms  of  cellulose  are  some  of  the 
most  important  microorganisms  con- 
tributing to  humiflcatlon  processes  in 
soils.  The  inhibition  of,  or  Interference 
with,  cellulose  degradation  by  toxic 
chemicals  adversely  impacts  the  recy- 
*cling  of  carbon  and  soil  fertility  by  re- 
tarding the  breakdown  of  the  vast 
amounts  of  cellulose  that  enter  the 
soil.  All  chemical  substances,  except 
water-insoluble  gases,  should  be  con- 
sidered for  this  test. 

(b)  Rationale.  There  are  two  basic 
methods  available  for  evaluating  cellu- 
lose degradation  by  microorganisms. 
One  method  uses  variations  of  soil 
burial  tests  in  which  a  cellulose  sub- 
strate is  burled  in  soil  containing  a 
mixed  culture  that  includes  celluloly- 
tlc  microorganisms.  The  other  type 
employs  a  liquid  culture  of  cellulolytic 
microorganisms  and  measures  evolved 
COi.  The  second  is  the  type  proposed 
here. 


One  adrantave  of  the  Uquid'  coltore 
method  over  aoil  bitrial  is  time.  Typi- 
cal soil  btirial  tests  last  for  7  to  8 
weeks  while  Uquid  culture  requires 
only  7  days.  In  addition,  test  com- 
pounds In  liquid  cultiu^  are  more  apt 
to  be  in  contact  with  the  microorgan- 
isms than  in  soil  burial  tests  becatise 
possible  soil  sorption  of  test  substance 
Is  avoided.  Pure  culture  studies  In 
liquid  meditmi  also  reduce  the  possibil- 
ity of  lowered  toxicity  due  to  biodegra- 
dation  of  the  test  materiaL  Studies 
using  pure  cultures  have  the  two  ad- 
vantages of  simpler  experimental  pro- 
cedures and  greater  reproducibility  of 
data. 

The  major  disadvantages  of  pure 
cultures  are  that  they  are  a  poor  rep- 
resentation of  the  natural  environ- 
ment and  that  they  fail  to  allow  for 
synergistic  and  competing  reactions.  It 
could  be  argued,  for  example,  that  in- 
hibition of  Trichoderma  lonffibrachia- 
turn,  specified  in  this  test,  should  not 
be  taken  as  evidence  that  the  test  com- 
pound will  inhibit  cellulose  degrada- 
tion since  other  organisms  in  the  soil 
may  be  unaffected  by  the  concentra- 
tion of  test  material  and  may  degrade 
cellulose  and/or  transform  the  test 
material.  This  argimient  has  some  va- 
lidity and  only  additional  testing  with 
mixed  cultures  in  natural  soil  samples 
would  resolve  that  question.  Tests  of 
that  sort,  however,  are  too  complex 
and  are  not  adequately  standardized 
to  be  justified  by  the  data  needs  of  a 
preliminary  assessment. 

(c)  Test  Description.  In  the  proposed 
test.  pure,  ball-milled  cellulose  is 
added  to  a  mineral  salts  growth 
medium  as  the  sole  carbon  source. 
This  mixtiire  is  then  innoculated  with 
a  known  cellulase-produclng  microor- 
ganism and  added  to  an  apparatus 
which  allows  for  growth  of  the  micro- 
organisms and  collection  of  evolved 
carbon  dioxide  (COt).  The  quantity  of 
COt  produced  in  the  presence  of  the 
test  substance  in  comiMirlson  with  COt 
production  in  the  absence  of  the  test 
substance  woufd  indicate  the  effect  on 
microbial  decomposition  of  cellulose. 

(d)  Methods— (I)  Test  details.  The 
cellulase-produclng  organism  which 
can  be  used  in  this  test  is  TYic/ioderma 
lonffibrachiatum  (ATCC  26921).  for- 
merly T.  viride.  Pure  stock  cultures  of 
the  organism  are  maintained  by  bi- 
weekly subculture  on  a  growth 
medium  for  cellulase-produclng  mi- 
crobes (Eggins  and  Pugh  1961).  The 
mediima  consists  of  NaNO..  O.Sg: 
K.HPO..  l.Og:  MgSO*.7H.O.  OJir. 
Fe8O..7H.0.  O.Olr.  ceUulose  (baU 
milled)  12.0g:  agar:  and  distilled  water. 
1.0  liter,  and  is  modified  by  the  follow- 
ing addition:  O.lg  of  CaCl.  and  O.Sg  of 
(NiL,),60.  per  Uter. 

The  apparatus  for  organism  culture 
and  COt  collection  has  been  described 
by  Bartha  and  Pramer  (1975).  The  ap- 
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paratus  allows  for  semistattc  aeration 
of  growing  cultures  with  the  cultures 
receiving  COi-free  air  throughout  the 
test.  Ctae  hiuidred  ml  of  liquid  growth 
medium  (as  above  but  without  agar)  is 
despensed  aseptlcally  into  flasks  along 
with  the  test  compotmd  at  one  or  sev- 
eral concentrations.  Testing  at  five  or 
more  concentrations,  at  least  three  of 
which  inhibit  cellulose  decomi}osition 
by  more  than  10%  and  less  than  90% 
of  the  control  response,  supports  ex- 
trapolation of  results  to  any  expected 
environmental  concentration. 

Such  results  are  not  needed  for  envi- 
ronmental assessment  if  the  data  show 
that  a  test  chemical  is  so  slightly  toxic 
at  reasonably  expected  environmental 
concentrations  that  no  detriment  to 
the  microbes  or  to  the  cellulose  degra- 
dation process  Is  likely. 

For  each  run  of  this  test,  a  stock 
Inoculimi  is  prepared  by  suspending 
Trichoderma  spores  from  the  stock 
culture  in  distilled  water.  Stock  inocu- 
lum for  each  run  should  be  prepared 
no  more  than  one  hour  prior  to  inocu- 
lating flasks.  One  ml  of  TVtc/ioderma 
spore  inoculum  is  added  to  each  flask 
and  the  flasks  are  Incubated  at  22±3°C 
in  darkness.  At  days  1.  3,  and  7,  COt 
evolved  by  the  cultures  and  collected 
in  the  CO,  absorbant  (KOH)  is  deter- 
mined titrimetrically.  Bartha  and 
<  Pramer  (1965)  describe  the  procedure 
for  Introduction  and  recovery  of  the 
KOH  from  the  incubation  flask.  Ap- 
propriate controls  consist  of  flasks 
containing  (1)  Trichoderma  spore  inoc- 
ultmi  and  Uquid  growth  mediiui  and 
(2)  liquid  growth  mediimi  only  (to  ac- 
ooimt  for  chemogenic  COi  produc- 
tion). Three  replicates  of  each  treat- 
ment and  each  control  should  provide 
adequate  replication. 

(2)  Calculations  and  Data  Which 
Should  6e  Recorded.  The  quantity  of 
COt  measured  (as  mg  CO.)  in  the  pres- 
ence, and  absence,  of  the  test  chemical 
on  days  1.  3,  and  7  are  the  data  needed 
for  assessment. 
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C-3.3  Nitrogen  TVansforynation.  (a) 
Ot>jectives.  Almost  all  microorganisms, 
higher  plants,  and  animals  require 
combined  nitrogen.  In  addition,  the  ni- 
trogen cycle  is  a  major  blogeochemlcal 
C3rcle.  The  main  aspects  of  this  cycle 
are  the  fixation  of  gaseous  nitrogen, 
the  ammonlfication  of  organically 
botmd  nitrogen,  nitrification,  and  den- 
itrification. 

Ammonlfication  is  a  key  initial  step 
In  the  relntroduction  of  nitrogen  from 
protein  wastes  into  the  soU  and  is  one 
of  the  more  readily  measured  reac- 
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tkms  of  the  nitrogen  cycle.  As  soon  as 
an  organism  dies  and  its  organic  waste 
returns  to  the  soil,  biological  decompo- 
sition begins  and  fixed  nitrogen  is  re- 
leased. The  breakdown  of  proteins  and 
other  nitrogen-containing  organics  in 
soil  and  the  production  of  anunonla 
are  the  work  of  widespread  and  varied 
microflora.  The  amino  groups  are  spUt 
off  to  form  ammonia  in  a  series  of  re- 
actions coUectively  called  anunonifica- 
tion.  Urea,  a  waste  product  found  in 
urine.  Is  also  decomposed  by  numerous 
microorganisms  with  the  formation  of 
ammonia.  This  reaction  can  serve  as  a 
convenient  assay  method  for  ammonl- 
fication activity.  There  Is  a  strong  cor- 
relation between  an  organism's  ability 
to  degrade  lu-ea  and  its  capacity  to  de- 
grade protein. 

The  ammonlfication  test  presented 
below  is  potentially  appUcable  to  all 
chemical  substances  except  water-in- 
soluble gases.  Information  from  such 
testing  would  be  used  to  assess  the 
likelihood  that  the  test  chemical  inter- 
feres with  the'Tiortnal  conversion  of 
organically -bound  nitrogen  into  am- 
monia. 

(b)  Rationale.  Consideration  of  at 
least  some  aspects  of  the  nitrogen 
cycle  are  essential  for  assessing  the  ef- 
fects of  substances  on  microorganisms. 
An  easily  measured  feature  of  the  ni- 
trogen cycle  Is  the  oxidation  of  nitrite 
to  nitrate  by  Sitrobacter  bacteria 
(Winely  and  San  Clemente,  1970). 
This  focuses  on  a  part  of  the  nitrogen 
cycle  less  important  than  the  critical' 
step  involving  the  conversion  of  organ- 
ic nitrogen  Into  ammonia. 

The  preferred  method  uses  urea  as  a 
readily  obtainable,  reproducible  nl- 
trogenotis  organic  compound.  Some  in- 
vestigators have  used  pieces  of  Uver  or 
kidney  tissue,  vegetable  meal,  dried 
bl(XKl,  and  casein  hydrolysate  as  nitro- 
gen sources,  but  these  substances  are 
not  standardizable.  Percolation  tech- 
niques may  also  be  used  for  the  same 
purposes  In  the  study  of  soluble  pro- 
teins, peptones,  polypeptides,  and 
amino  acids  in  solution  (Greenwood 
and  Lees,  1956).  Methodology  using 
fertile  soil  and  urea  and  foUowing  the 
evolution  of^ammonla  nitrogen  is  rela- 
tively simple  to  conduct  and  wlU  pro- 
vide meaningful  results.  Urea  Is  a  suit- 
able nitrogen  source  not  only  because 
it  is  readily  available  and  relatively 
easy  to  handle,  but  in  addition,  the 
ability  to  degrade  urea  has  been  asso- 
ciated with  general  proteolytic  capa- 
bilities. 

Nonsymbiotic  nitrogen  fixation,  ni- 
trogen mineralization  and  ammonlfica- 
tion usually  show  no  response  to  appU- 
catlons  of  toxic  chemicals  such  as  her- 
bicides (R.  Rubinstein  et  al.  1975).  Ni- 
trification Is  one  of  the  most  sensitive 
conversions  In  the  solL  Nitrification 
may  be  inhibited  by  concentrations  of 
chemicals  not  inhibiting  other  impor- 
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tant  biochemical  reactions  so  there  are 
reasons  for  choosing  nitrification  as 
the  process  which  would  give  results 
most  useful  for  assessment.  One  of  the 
argxmients  against  this,  as  noted  earli- 
er, is  that  ammonification  is  a  more 
vital  part  of  the  nitrogen  cycle  than 
nitrification.  In  addition,  the  tempo- 
rary inhibition  of  nitrate  formation  is 
often  beneficial  in  that  it  slows  down 
the  loss  of  nitrogen  from  the  root 
areas  of  plants  by  leaching  and  deni- 
trification.  Lastly,  nitrification  by  Ni- 
trobacter  may  be  too  sensitive  to  inhi- 
bition by  chemicals  in  laboratory  stud- 
ies and  might  give  results  not  repre- 
sentative of  natural  circumstances  and 
environments.  Although  inhibition  of 
nitrifying  activity  could  lead  to  ammo- 
nium ion  accumulation  and  serious 
problems  such  as  root  damage,  am- 
monification is  considered  the  more 
appropriate  process  to  be  examined  as 
a  first  step  in  loolting  for  effects  on 
the  nitrogen  cycle. 

(c)  Teat  Description,  The  response 
measured  in  this  test  is  the  anmionlfi- 
cation  of  urea  nitrogen  by  a  microbial 
assemblage  in  fresh  soil  or  sediment. 
Although  this  test  uses  urea  as  the  ni- 
trogen-containing compound  to  be 
mineralized,  it  may  be  modified  to 
allow  estimation  of  the  mineralization 
of  other  N-containing  materials. 

(d)  Methods— ID  Test  Details.  Urea  is 
added  to  sieved  soil  or  sediment  ( 1  mm 
fraction)  along  with  the  test  chemical. 
Testing  at  five  or  more  concentrations, 
at  least  three  of  which  inhibit  ammon- 
ification activity  by  more  than  10% 
and  less  than  90%  of  the  control  re- 
sponse, supports  extrapolation  of  re- 
sults to  any  expected  environmental 
concentration.  Such  data  are  not  nec- 
essary for  assessment  If  the  test  sub- 
stance produces  no  toxic  or  inhibitory 
effects,  as  determined  by  this  test,  at 
or  near  reasonably  expected  environ- 
mental concentrations  and  if  no  detri- 
ment to  the  ammonification  process  is 
likely. 

The  preferred  procedure  for  this  test 
has  been  described  by  Curl  and  Rodi- 
guez-Kabana  (1972).  Other  procedures 
which  are  suitable  have  been  described 
by  Porter  (1965),  McGarlty  and  Myers 
(1967),  and  Oreaves  et  al.  (1978).  Ap- 
propriate controls  are:  (1)  Incubation 
vessels  containing  soil  or  sediment 
only,  and  (2)  incubation  vessels  con- 
taining soil  or  sediment,  and  nitroge- 
nous amendment  only.  Incubation 
should  be  at  22  ±3*  C  for  2  to  3  weeks. 
Three  replicates  of  each  treatment 
and  control  should  provide  adequate 
replication.  Suitable  methods  for  the 
analysis  for  ammonia  nitrogen  may  be 
found  in  'Methods  for  Chemical  Anal- 
ysis of  Water  and  Wastes"  (1974). 

(2)  Calculations  and  Data  to  be  Re- 
corded. Ammonia  production  for  each 
test  unit  at  each  sampling  time  and 
the  cumulative  ammonia  production 
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for  each  test  unit  over  the  complete 
duration  of  the  test  is  needed  for  as- 
sessment. Ammonia  production  should 
be  reported  as  milligrams  of  ammonia 
nitrogen  (mg  NH»N)  per  100  grams  of 
oven  dry  solL 
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Curl,  E.  A.  and  R.  Rodringuez-Kab&na. 
1972.  Research  Methods  in  Weed  Science  R. 
E.  Wilkinson  (ed.)  Southern  Weed  Science 
Society,  pp.  178-197. 

Environmental  Protection  Agency.  1975. 
Methods  for  Chemical  Analysis  oj  Water  and 
Wattes.  B3'A-«25/ft-74-003. 

Oreaves,  M.  P..  et  al.,  1978.  Methods  of 
analysis  for  determining  the  effects  of  her- 
bicides on  soil  mlcroors&ni^ms  and  their  ac- 
tivities. Technical  Report,  Agriculture  Re- 
search Council,  Weed  Research  Organiza- 
tion. No.  45.  p.  55. 

Oreenwood.  D.  J.  and  Lees.  H.  1958.  Stud- 
ies on  the  decomposition  of  amino  acids  in 
soil.  I.  A  preliminary  survey  of  techniques. 
Plant  Sou  7:253. 

McOarlty.  J.  W..  and  M.  O.  Myers.  1967.  A 
survey  of  urease  activity  in  soils  of  North- 
em  New  South  Wales.  Plant  SoU  27:217-238. 

Porter,  L.  K.  1965.  Enzymes.  In  C.  A 
Black  (ed.).  Methods  of  Soil  Analysis  (pp. 
1536-1549).  American  Society  of  Agronomy, 
Madison. 

Rublnsteia  R..  et  al.  1975.  Test  Methods 
for  Assessing  the  Effects  of  Chemicals  on 
Plants  (p.  3-6).  Prepared  for  Office  of  Toxic 
Substances.  U.S.  Environmental  Protection 
Agency.  EPA  560/5-75-008. 

Wlnely.  C.  L.  and  C.  L.  San  Clemente. 
1970.  Effects  of  pesticides  on  nitrite  oxida- 
tion by  Nitrobacter  affilis.  AppL  MicrobioL 
19:214-19. 

C-3.4  Test  3:  Sulfur  Transformation 
(Sulfate  Reduction),  (a)  Objectives. 
The  sulfur  cycle  is  one  of  the  major 
biogeochemical  cycles.  Sulfur  is  found 
In  soil,  waters,  and  the  atmosphere  In 
Its  most  reduced  form  as  a  result  of 
volcanic  action  and  the  decomposition 
of  organic  matter.  Free  sulfur  occurs 
In  some  soils,  and  the  oxidized  form, 
sulfate,  occurs  In  all  soils.  Both  sulfur 
and  hydrogen  sulfide  (H«S)  are  oxi- 
dized by  combustion  and  by  microor- 
ganisms to  sulfates  which  are  used  by 
plants.  Sulfur  is  essential  to  all  living 
organisms  as  a  part  of  sulfur-contain- 
ing amino  acids.  It  is  released  from  or- 
ganic compounds  (plant  and  animal 
wastes)  by  anaerobic  decomposition,  as 
H,S.  in  its  most  reduced  state. 

Sulfate-reducing  bacteria  are  widely 
distributed  in  nature  where  anoxic 
conditions  exist— as  in  sewage,  sedi- 
ments, muds,  and  in  bovine  rumlna. 
Two  groups  of  bacteria  are  able  to 
reduce  sulfate  to  H,S  (Probisher  et  al. 
1974).  The  best  known  of  these  are  the 
Desulfovibrio  organisms.  These  organ- 
Isms  have  been  thoroughly  studied  be- 
cause they  are  responsible  for  serious 
odor  and  corrosion  problems  associat- 
ed with  sulfate  reduction.  However, 
these  problems  tend  to  obacure  the 
necessary  and  beneficial  role  played 
by  Desulfovibrio  In  the  sulfur  cycle. 

Data  on  sulfur  transformation  (suJ- 
fate  reduction)  is  potentially  appllca- 
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ble  to  the  assessment  of  aU  chemical 
substances  except  water  insoluble 
gases  (i.e.,  those  with  solubility  in 
water  of  less  than  1  mg/1  at  30'C).  If 
it  can  t>e  demonstrated  that  the  mini- 
mum inhibitory  concentration  is  great- 
er than  the  highest  concentration 
tested  and  also,  that  the  highest  con- 
centration tested  is  significantly 
higher  than  reasonably  expected  envi- 
ronmental concentrations,  it  may  be 
assumed  that  no  detriment  to  the  sul- 
fate reduction  process  is  likely. 

(b)  Rationale.  Desulfovibrio  was 
chosen  as  the  test  organism  because  it 
plays  an  important  role  in  the  sulfur 
cycle  and  because  it  functions  under 
conditions  of  low  oxidation-reduction 
potential  (anaerobic  conditions)  and 
will  provide  some  Indication  of  poten- 
tially adverse  effects  under  such  con- 
ditions. 

Standard  methods  for  the  determi- 
nation of  sulfate-reducer  activity  are 
described  in  Standard  Methods 
(APHA,  1975)  and  by  the  American 
Society  for  Testing  and  Materials 
(1978).  The  Standard  Methods  proce- 
dure 2a.l  (p.  1001)  was  selected  as 
being  reproducible  and  relatively 
simple  and  as  adequate  for  the  screen- 
ing test. 

(c)  Test  DescriptioTL  The  test  for  in- 
hibitory effects  on  sulfate  reducer  ac- 
tivity is  a  modified  time-contact  evalu- 
ation with  the  organism  and  the  test 
compoimd  in  contact  with  each  other 
for  a  selected  period  of  time.  Follow- 
ing the  period  of  contact  between  test 
compound  and  Desulfovibrio  suspen- 
sion, the  organisms  are  transferred 
into  a  sulfate-reducing  medium. 

(d)  Methods— (I)  Test  details.  The 
sulfate-reducing  organism  Desulfovi- 
brio desulfuricans  strain  Hildenbor- 
ough  (NCIB  8303)  should  be  used  in 
this  test.  The  organism  can  be  ob- 
tained as  freeze  dried  material  from 
cultures  which  have  been  grown  at 
30*C  (Saleh,  et  oL.  1964).  Stock  cul- 
tures of  the  organism  should  be  main- 
tained by  weekly  subculture  in  a 
growth  medium  for  the  hetero6-ophic 
growth  of  sulfate-reducers  (Adams  and 
Postgate,  1961).  The  medium  consists 
of:  KJIPO,.  0.5g;  NH^Cl,  l.Og;  Na,SO., 
l.Og;  Caa..6H.O,  O.lg;  MgS0..7H.O, 
2.0r.  sodium  lactate  (70  percent  solu- 
tion), 3.Sg:  yeast  extract  (spray  dried), 
l.Og;  FeS0..7H.O.  0.002g:  sodium  thlo- 
glycollate,  O.lg;  ferrous  ammonium 
sulfate  0.5g;  water,  to  make  1.0  litre, 
final  pH  7.5. 

Fifteen  ml  of  a  4-  to  6-day  Desxilfovi- 
brio  culture  should  be  placed  in  1485 
ml  of  fresh  sulfate-reducer  medium. 
This  stock  culture  is  inverted  once  to 
distribute  the  microbial  inoculum.  Th« 
stock  culture  should  then  be  dis- 
pensed, in  99  ml  aliquota,  into  eleven 
screw  cap-type  milk  dilution  bottles 
and  the  bottles  numbered  one  through 
eleven.  One  ml  aloquots  from  bottles  1 


and  2  should  then  be  added  to  two 
screw  cap  culture  tubes  (20  x  125  mm), 
the  culture  tubes  filled  to  capacity 
with  sulfate-reducer  medium,  sealed 
and  numt>ered  1  and  2.  As  described 
below,  chlorine  solution  or  test  chemi- 
cal should  then  be  added  to  bottles  3 
through  11  to  provide  the  indicated 
final  concentrations: 


Allqout  botUe  No. 

Addition 

Final  oonc.  of 
test  iiiat«rial 

(mg/1) 

J.J _  Mcoe 

0 

.  Chlorine 

1 

.  jdO 

10 

.do 

M 

.  Teat 

ChemlcaL 

i 

7  

.do ™ 

10 

4o 

50 

.      ...do 

100 

10 - 

do 

900 

11 „ .„ _. 

.  .do 

1000 

A  suitable  chlorine  stock  solution 
should  he  prepared  from  hypochlorite 
solution.  conUining  30,000  to  50.000 
mg/1  chlorine  equivalent  (Standard 
Methods,  1976.  p.  346). 

Following  addition  of  chlorine  or 
test  chemical,  each  bottle  should  be 
capped  and  the  contents  mixed.  The 
bottles  and  tubes  should  then  be  main- 
tained at  22 ±3  C  in  the  dark.  At  the 
end  of  3  and  24  hours,  the  contents  of 
each  bottle  should  be  mixed  by  invert- 
ing, then  1  ml  aliquots  from  each  dUu- 
tion  bottle  should  be  transferred  Into 
screw  cap  culture  tubes  filled  with  sul- 
fate-reducer medium.  The  tubes 
should  then  be  capped  and  numbered 
to  correspond  to  the  bottle  numbers 
and  labeled  to  indicate  elapsed  incuba- 
tion time.  The  inoculated  tubes  should 
be  incubated  in  the  dark  at  30"C  for  21 
days.  The  procedure  for  observing  the 
presence  of  sulfate-reducing  bacteria 
is  found  in  Method  2a.  1  of  Standard 
Methods  (1976.  p.  1001).  If  growth  of 
sulfate-reducing  bacteria  does  not 
occur  in  the  control  tubes,  the  entire 
test  should  be  repeated  with  a  fresh 
source  of  Inoculum.  If  sulfate-reducer 
growth  occurs  In  the  controls,  but  does 
not  occur  in  any  of  the  test  chemical 
treatment  tubes,  the  test  should  be  re- 
peated using  concentrations  of  the  test 
chemical  of  1.0,  0.1,  0.01,  and  0.001 
mg/1. 

(2)  Calculations  and  Data  Which 
Should  be  Recorded.  A  detailed  de- 
scription of  the  test  procedures  should 
be  provided  including  the  preparation 
and  handling  of  the  test  compound 
and  the  contenst  of  each  bottle  and 
tube.  In  addition,  culture  tubes  which 
display  evidence  of  sulfate-reducing 
bacteria  (blackening  of  the  medium) 
should  be  noted  along  with  the  day  on 
which  tliat  evidence  was  first  ob- 
ser\-ed.  The  minimum  inhibitory  con- 
centration of  test  substance  should  be 
recorded  as  greater  than  the  highest 
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test  chemical  concentration  at  which 
growth  is  ol}served. 
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C-4  Plant  Effects  Tests.  C-4.1  Gen- 
eral All  organisms  require  energy  to 
perform  vital  functions  and  use  radi- 
ant energy  of  sunlight  as  the  ultimate 
source  of  energy.  Green  plants  use 
this  energy  directly  through  the  proc- 
ess of  photosyi^hesis  when  suitable 
inorganic  carbon  and  nutrients  are 
present.  The  sun's  energy  is  converted 
into  chemical  energy  which  Is  stored 
in  plants  in  the  form  of  sugars,  starch- 
es and  other  organic  chemicals  to  be 
used  by  the  plants  themselves  or  by 
other  organisms  as  energy  sources. 
Photosynthesis  Is  the  source  of  virtu- 
ally all  atmospheric  oxygen.  Plants 
also  synthesize  vitamins,  amino  acids, 
and  other  metabolically  active  com- 
pounds essential  to  many  organisms. 
In  this  context,  the  maintenance  of 
the  biosphere  depends  upon  the 
normal  functioning  of  green  plants. 

I>ata  from  the  tests  In  this  section 
are  expected  to  provide  preliminary 
indications  of  the  effects  of  chemical 
substances  cm  the  following  groups  of 
plants:  Blue-green  algae,  diatoms, 
green  algae,  monocotyledons,  and  di- 
cotyledons. 

Blue-green  algae  are  one  of  two 
groups  of*  organisms  capable  of  con- 
verting atmospheric  nitrogen  into 
forms  which  can  be  utilized  by  aU 
living  organisms.  Diatoms  and  unicel- 
lular green  algae  are  responsible  for 
most  of  the  world's  photosynthesis 
and  are  the  primary  food  energy  base 
for  most  organisms  inhabiting  aquatic 
environments.  They  are.  therefore, 
necessary  for  all  aquatic  life  and  for 
human  f(X)d  taken  from  fresh  water 
and  marine  environments  (e.g.,  fish). 

Mon(x»tyledons  and  dicotyledons 
are  the  two  major  groups  of  terrestrial 
flowering  plants.  The  most  highly 
evolved  and  widely  distributed  plants, 
they  are  the  source  of  most  human 
food  and  fiber,  as  well  as  shelter  and 
important  medicinals.  These  groups  of 
plants  are  recognized  as  major  con- 
verters of  radiant  energy  to  chemical 
energy  in  terrestrial  oivlronments. 
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General  criteria  for  selecting  specific 
organisms  for  preliminary  assessment 
data  are  given  atwve  in  the  Discussion 
of  Ecological  Effects  Tests  (section  C- 
1).  In  addition,  plants  were  considered 
for  their  importance  as  a  direct  source 
of  food  for  humans,  or  for  animals 
consumed  by  humans.  While  no  bat- 
tery of  test  organisms  meet  all  criteria 
fully,  we  have  selected  organisms 
which,  on  the  basis  of  the  available 
scientific  literature  and  expert  advice, 
come  closest  to  fulfilling  as  many  cri- 
teria as  possible. 

Other  groups,  possibily  important  to 
ecosystems,  were  not  Included.  Among 
these  are  red  algae,  brown  algae,  dlno- 
flagellates.  mosses,  ferns  and  gymno- 
sperms.  Representatives  of  these 
groups  are  not  included  in  these  test- 
ing recommendations  either  because 
suitable  tests  are  not  available,  or  be- 
cause these  groups  of  plants  are  con- 
sidered secondary  in  Importance  to  the 
maintenance  of  environmental  quality, 
or  because  they  fall  to  adequately 
meet  one  or  more  of  the  other  criteria. 
C-4.2  Test  1:  Algal  Inhibition,  (a) 
Objectives.  Testing  for  bihlbitlon  or 
stimulation  of  the  growth  of  algae  in- 
dicates the  extent  to  which  a  test 
chemical  can  affect  primary  producers 
in  lakes,  streams,  estuaries  and  oceans. 
It  can  also  generally  indicate  phyto- 
toxicity  or  plant  growth  stimulation. 

Substances  which  drastically  inhibit 
growth  at  or  near  concentrations  ex- 
pected in  the  envlrorunent  may  reduce 
aquatic  productivity.  However,  even 
those  substances  which  inhibit  algal 
growth  only  partially,  or  which  stimu- 
late growth,  at  or  near  concentrations 
expected  in  the  environment  might 
shift  relative  algal  populations  so  that 
undesirable  species  could  increase.  In 
the  latter  case,  it  may  be  Important 
for  assessment  of  certain  chemicals  to 
include  tests  of  the  relative  sensitivity 
of  the  major  groups  of  algae:  green 
algae,  blue-green  algae,  and  diatoms. 
If  diatoms  or  green  algae  grow  less  in 
the  presence  of  the  chemical  than 
blue-green  algae,  for  example,  a  bloom 
of  the  less  desirable  blue-green  species 
could  develop.  Further  testing  beyond 
these  guidelines  could  be  needed  to 
test  that  hypothesis. 

Substances  which  have  no  effect  on 
algal  growth  at  concentrations  within 
several  orders  of  magnitude  of  the 
levels  expected  in  the  environment 
would  not  be  expected  to  harm  the  en- 
vironment through  effects  on  algae. 
Further  testing  would  probably  add 
little  additional  value  for  the  assess- 
ment process. 

(b)  Rationale.  Algae  were  selected  to 
represent  aquatic  primary  productiv- 
ity because  they  constitute  the  major 
mechanism  for  fixation  of  energy  in 
most  aquatic  locations.  Techniques  for 
culturing  and  measuring  them  are  sim- 
pler and  less  expensive  than  for  larger 
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plants  or  for  attached  organisms  (e.g., 
perlphyton). 

The  parameters  recommended  to 
measure  potential  effects  on  algae  are 
inhibition  of  dry  weight  Increase  and 
changes  in  cell  size.  There  are  other 
potential  effects  which  are  not  recom- 
mended. Lethality,  for  example,  is 
commonly  measured  for  other  organ- 
isms, but  it  is  difficult  to  determine 
for  microscopic  organisms  and  for  non- 
motile  organisms.  Inhibition  of  photo- 
synthesis and/or  respiration  could  be 
measured,  but  the  balance  between 
photosynthesis  and  respiration  is  accu- 
mulated as  growth.  In  addition, 
growth  represents  the  product  which 
is  important  in  the  food  chain  and  is 
therefore  more  directly  relevant  to  as- 
sessment. 

An  alternative  to  measurement  of 
dry  weight  that  can  be  used  is  mea- 
surement by  electronic  particle 
counter  (Miller,  et  al..  1978).  This 
method  is  acceptable  for  assessment  if 
accompanied  by  a  calibration  curve 
and  conversion  of  data  into  dry  weight 
equivalents.  Dry  weight  equivalence  is 
needed  for  comparing  all  data  in  as- 
sessment. 

Uncertainties  in  using  these  data  in 
■Mfunient  center  upon  whether  the 
■elected  species  are  adequate  indica- 
tors of  the  potential  for  stimulation  or 
toxicity  to  non-selected  algal  species, 
whether  benefits  of  algae  to  the  food 
chain  can  be  accurately  predicted 
from  changes  in  dry  weight  and  cell 
size,  and  whether  there  are  significant 
interactive  effects  (such  as  competi- 
tion) which  are  affected  at  lower  con- 
centrations of  the  chemical  substance 
than  any  individual  species.  Inadequa- 
cies of  species  selection  result  from 
having  a  poor  data  t>ase  on  toxicity  to 
algae,  so  relative  sensitivity  is  not  well 
known.  The  laclt  of  indicators  is  also 
due  to  having  no  representatives  of 
some  major  groups  such  as  red  algae, 
brown  algae,  and  dinoflagellates. 

Food  and  particle  size  are  two  fac- 
tors most  likely  to  affect  the  consump- 
tion of  phytoplankton  in  food  chains, 
although  taste,  texture  and  nutrition- 
al quality  may  sometimes  prove  sig- 
nificant. These  are  relatively  unknown 
areas  for  planktlvorous  organisms,  and 
no  simple  methodologies  exist  for 
their  evaluation.  Competition  among 
algae  also  limits  extrapolation  from 
laboratory  tests  to  field  conditions. 
These  areas,  therefore,  should  receive 
major  emphasis  in  future  test  develop- 
ment. 

(c)  Test  DescHptioTL  The  Inhibition 
or  stimulation  of  algae  by  chemical 
substances  Is  determined  by  inoculat- 
ing an  appropriate  growth  medium 
amended  with  various  concentrations 
of  test  chemical.  When  this  test  is  per- 
formed, the  organisnos  are  separately 
Incubated  under  conditions  favorable 
for  growth  for  a  stanard  period  of 


Nonas 

time.  Algal  growth  occuring  in  the 
presence  of  the  chemical  compared  to 
growth  occuring  in  its  absence  would 
indicate  the  degree  of  inhibition  or 
stimulation.  In  addition  to  observa- 
tions on  growth,  observations  on  the 
potential  for  nitrogen  fixation  for  An- 
abaena  Jlot-oQuae  would  be  useful  for 
assessment. 

(d)  Methods— (1)  Test  details.  Ana- 
baena  flos-aquae,  Skeletonema  costa- 
tum,  NavictUa  seTninulum  var.  huated- 
tii,  and/or  Selenastrum  capricomu- 
tum  are  grown  separately  under  condi- 
tions favorable  to  the  growth  of  each. 
When  this  test  Is  performed.  A.  flos- 
aQuae  and  S.  capricomutum  should  be 
grown  in  a  suboptimum  freshwater 
medium  at  24*C  for  7  days  (EPA. 
1971).  Artificial  seawater  with  Na^iO, 
should  be  used  as  the  medium  for  S. 
costatum  (EPA.  1974.  p.  10).  For  N.  ae- 
minxilum  var.  hustedtii,  the  standard 
medium  should  have  20  mg  of  Si/1 
added  as  Na.SiO,.5H,0  (Payne  and 
Hall,  1977).  Other  cultural  conditions 
for  TV.  seminulum  follow  those  given 
above  for  A.  floa-atiuae  and  5.  capricor- 
nutum  (EPA.  1971).  The  experimental 
design  and  procedures  should  deter- 
mine the  effects,  if  any.  due  to 
changes  in  inorganic  carbon  when  the 
test  chemical  causes  pH  shifts.  The 
light  intensities  given  in  the  refer- 
ences should  be  used.  For  toxicity  test- 
ii\g.  a  medium  not  containing  chelat- 
ing agents  is  desirable  but  no  EDTA- 
free  medium  exists  that  is  as  widely 
accepted  as  these  two  media.  For  S. 
costatum,  24'C  is  a  suitable  tempera- 
ture. The  test  details  of  Sikka  and 
Butler  (1977)  should  be  used.  Hattorl 
(1962)  describes  the  medium  and  cul- 
ture conditions  for  testing  the  poten- 
tial for  nitrogen  fixation. 

Growth  should  be  measured  as  dry 
weight  increase  (or  by  a  method  cali- 
brated with  dry  weight  increase)  and 
by  an  indication  of  cell  size.  If  an  auto- 
matic particle  counter  is  used,  ade- 
quate disruption  of  cell  clumps  and 
filaments  is  necessary  for  valid  results: 
this  is  particularly  important  for  the 
filamentous  alga.  A.  flos-aquae  (Shlr- 
oyama.  et  al.  1975). 

If  measurement  is  by  any  technique 
other  than  dry  weight  determination, 
a  calibration  curve  is  useful. 

The  effect  on  nitrogen  fixation  In  A. 
flos-aquae  as  measured  by  reduction  of 
acetylene  (Hardy,  et  al.,  1973)  contrib- 
utes to  an  understanding  of  potential 
Impact  on  the  nitrogen  cycle. 

Testing  at  five  or  more  concentra- 
tions, at  least  three  of  which  imiibit 
growth  by  more  than  20%  and  Jess 
than  95%  of  normal  growth,  and  with 
at  least  one  no  effect  concentration, 
permits  extrapolation  of  results  to  In- 
hibitions at  any  expected  environmen- 
tal concentration.  These  concentra- 
tions should  be  spread  over  the  range 
as  evenly  as  possible.  DaU  at  lower 


concentrations  permit  conclusions 
about  the  possibility  of  stimulation. 
More  data  are  not  useful  for  assess- 
ment if  a  substance  is  non-stimulatory 
and  nontoxic  at  reasonably  expected 
environmental  concentrations. 

(2)  Calculations  and  Data  Which 
Should  be  Recorded.  The  dry  weight 
gain  of  the  test  algae  obtained  in  the 
untreated  controls  should  be  included, 
along  with  gain  in  the  various  test  con- 
centrations. The  95%  confidence  limits 
should  be  calculated  for  each  growth 
response.  For  each  response,  any 
changes  in  cell  size  should  be  included. 
For  Anabena  flos-aquae,  changes  in 
acetylene  reduction  will  serve  as  an  in- 
dicator of  nitrogen  fixation. 
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C-4.3  Test  2:  Lemna  Inhibition,  (a) 
Objectives.  Testing  for  inhibition  of 
Lemna  (duckweed)  growth  can  serve 
as  an  Indicator  of  the  extent  to  which 
a  chemical  substance  can  interfere 
with  aquatic  higher  plants.  Substances 
which  significantly  inhibit  the  growth 
of  Lemna  at  or  near  concentrations 
expected  In  the  environment  may  be 
presumed  hazardous  to  this  group  of 
organisms.  Chemicals  which  inhibit 
Lemna  growth  only  partially  at  or 
near  concentrations  expected  In  the 
environment  may  shift  relative  popu- 
lations of  macrophytes  and  algal  spe- 
cies. Therefore,  it  may  be  important  to 
Include  a  comparison  of  the  relative 
sensitivity  of  Lemna  and  algae.  If 
Lemna  is  considerably  less  sensitive  to 
a  given  test  chemical  than  algae,  an 


extensive  growth  of  macrophytes  is  a 
possibility.  If  data  indicate  the  possi- 
bility of  severe  effects  on  macrophjrtes 
or  excessive  dominance  of  macro- 
phytes over  algae,  more  information 
would  be  needed.  For  example,  testing 
the  relative  sensitivity  of  beneficial 
plants  (pondweeds.  saltmarsh  grass) 
compared  to  undesirable  plants  (water 
hyacinth,  watermilfoil)  would  reduce 
assessment  uncertainties. 

Substances  which  have  no  effect  on 
Lemna  at  concentrations  within  sever- 
al orders  of  magnitude  of  the  levels 
expected  in  the  environment,  and'  to 
which  other  aquatic  organisms  (e.g. 
fish,  invertebrates)  are  probably  rela- 
tively insensitive,  are  considered  safe 
for  aquatic  exposure. 

(b)  Rationale.  Lemna  was  selected  to 
represent  aquatic  macrophytes  be- 
cause it  is  well  known  genetically  and 
physiologically  and  is  one  of  the  few 
aquatic  macrophytes  used  extensively 
in  culture.  It  is  easy  to  culture  and 
tests  can  be  performed  at  less  expense 
than  would  be  possible  with  larger 
plants. 

Aquatic  macrophytes  possess  many 
of  the  developmental/structural  char- 
acteristics unique  to  higher  plants. 
Roots  are  particularly  Important  in 
this  regard  because  they  are  frequent- 
ly more  sensitive  than  other  plant 
parts,  and  their  inclusion  among  the 
measurements  made  on  Lemna  serves 
as  an  important  Indicator  of  potential 
toxicity.  Unfortunately,  roots  may  also 
be  especially  sensitive  to  such  environ- 
mental variables  as  nutrients  and  tem- 
perature. For  that  reason,  and  l>ecause 
foliage. may  also  be  sensitive,  it  is  im- 
portant to  hold  cultural  conditions 
constant  during  testing.  The  fact  that 
Lemna  is  not  completely  typical  of 
higher  plants  introduces  an  uncertain- 
ty into  Its  use  as  a  test  organism.  Fur- 
ther research  is  needed  to  ascertain 
that  Lemna  is  an  adequate  indicator, 
or  an  alternative  aquatic  macrophyte 
should  be  found. 

Of  the  two  general  approaches  to 
culturing  Lemna,  the  most  commpnly 
used  is  static  (batch)  culture  in  which 
nutrients  and  test  substance  are  pres- 
ent at  the  l)egirming  of  the  experi- 
ment and  decline  as  the  plant  takes 
them  up.  A  less  conunonly  used  tech- 
nique Is  a  flow-through  system  in 
which  nutrients  and  test  chemical  are 
continuously  replenished  duinng  the 
test  (Walbridge.  1977).  The  stetic 
system  is  considered  acceptable, 
though  the  flow-through  system  may 
be  preferable  because  it  maintains 
constant  concentrations  of  test  chemi- 
cal and  nutrients  throughout  the  test. 

Whichever  system  is  used,  response 
can  t>e  measured  several  ways.  Since 
roots  are  generally  most  sensitive,  a 
measure  of  their  growth  often  indi- 
cates maximum  sensitivity  of  the  spe- 
cies. However,  roots  are  less  useful  in 
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assessment  than  measures  more  di- 
rectly related  to  productivity  and 
standing  crop  of  plants  in  the  ecosys- 
tem. For  these  two  purposes,  dry 
weight  and  frond  number  are  com- 
monly used.  For  preliminary  assess- 
ment, data  from  either  of  these  latter 
measurements  are  suitable.  For  a  more 
complete  hazard  evaluation  both  sets 
of  data  would  be  useful. 

There  are  uncertainties  In  the  count- 
ing of  fronds  which  could  be  avoided 
by  measuring  frond  aru  as  an  indica- 
tor of  size.  Area  is  suitable  for  most  as- 
sessment purposes,  and  could  be  in- 
cluded in  addition  to  number  of 
fronds. 

The  major  uncertainty  in  the  use  of 
Lemna  data  in  assessment  lies  in  ex- 
trapolation to  a  wide  variety  of  aquat- 
ic plants.  No  single  species  can  fully 
represent  the  diverse  life  forms  and 
habitats  of  plants  which  grow  in 
water. 

(c)  Test  Description.  To  determine 
inhibition  of  Lemna  minor  or  Lemna 
gibba  (duckweed)  by  a  chemical, 
fronds  should  be  placed  on  an  appro- 
priate growth  medium  amended  with 
several  concentrations  of  chemical  and 
incubated  under  conditions  favorable 
for  growth  for  a  standard  period  of 
time.  The  Increase  In  fronds  and  dry 
weight  should  be  measured,  and  other 
Indications  of  phytotoxicity  occurring 
in  the  presence  of  the  chemical  com- 
pared to  that  occurring  In  untreated 
controls  observed. 

(d)  Methods— <l)  Test  Details.  Data 
suitable  for  assessment  can  be  ob- 
tained by  growing  Lemna  minor  or  L. 
Qibba  on  nutrient  medium  imder  simu- 
lated natural  daylight  (3000  lux)  at  24' 
for  seven  days.  Growth  should  be 
measured  as  an  Increase  in  frond 
number  and  root  length,  with  dry 
weight  determined  at  the  end  of  each 
experiment  (HUlman.  1959.  1961)  and 
observations  on  necrosis  and  other  ef- 
fects made.  Testing  at  five  or  more 
concentrations  of  test  chemical  with 
at  least  three  Inhibiting  growth  by 
more  than  10%  and  less  than  90%  of 
normal  and  with  at  least  one  no-effect 
concentration  permits  extrapolation  of 
results  to  most  expected  environmen- 
tal concentrations.  These  concentra- 
tions should  be  spread  over  the  range 
of  partial  inhibition  as  evenly  as  possi- 
ble. Such  data  are  not  useful  for  as- 
sessment if  a  chemical  is  so  slightly 
toxic  that,  at  reasonably  expected  en- 
vironmental concentrations,  no  detri- 
ment is  conceivable. 

(2)  Calculations  and  Data  Which 
Should  be  Recorded.  Growth  of  un- 
treated controls,  growth  with  various 
concentrations  of  the  test  chemical. 
Inhibition  (or  stimulation)  with  the 
test  chemical  compared  to  the  un- 
treated controls,  and  the  mean  50  per- 
cent Inhibitory  concentration  should 
be    recorded.    The    95%    confidence 
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limits  and  observations  of  abnormal 
growth  or  development  should  also  be 
Included.  For  each  quantified  param- 
eter, frond  numbers,  root  length  and 
dry  weight  are  the  data  useful  in  as- 
sessment. Sublethal  effects,  such  as 
necrosis,  discoloration,  or  altered  mor- 
phology, should  l>e  recorded  whenever 
observed, 
(e)  References. 

HUlman.  W.  S.  1959.  Experimental  control 
of  flowering  In  Lemna,  II.  Some  effects  of 
medium  composition,  chelating  agents  and 
high  temperatures  on  flowering  of  L.  perpu- 
silla  8746.  Amer.  J.  BoL  46:  489-495. 

HUlman.  W.  S.  1961.  The  Lemnaceae.  or 
duckweeds.  A  review  of  the  descriptive  and 
experimental  Uterature.  Botan.  Review  27: 
221-287. 

Walbridge.  C.  T.  1977.  A  Plow  Tluwugh 
Testing  Procedure  with  Duckweed  i  Lemna 
minor  I..)  EPA-600/3-77-108.  20  pp. 

C-4.4  Test  3:  Seed  Germination  aiid 
Early  Growth,  (a)  Objectives.  Assess- 
ment of  potential  ecological  effects  of 
phjrtotoxic  chemicals  needs  to  Include 
an  evaluation  of  possible  Impacts  on 
terrestrial  plants.  While  all  terrestrial 
plants  are  of  interest  in  assessment, 
angiosperms  (flowering  plants)  are  of 
particular  concern  since  they  consti- 
tute the  dominant  vegetation  In  many 
parts  of  the  United  States  and  are  also 
the  source  of  all  major  food  crops. 

These  tests  are  designed  to  reveal 
possible  adverse  effects  of  chemicals 
on  critical  early  stages  in  the  life 
cycles  of  angiosperms.  Chemical  Inhi- 
bition of  seed  germination  or  early 
seedling  growth  at  concentrations 
which  approach  expected  environmen- 
tal levels  would  Indicate  a  potential 
hazard.  To  assess  further  any  chemi- 
cal which  causes  a  significant  reduc- 
tion in  germination  or  seedling  growth 
in  any  of  the  test  species,  additional 
data  should  include  exposure  data 
an± 

(1)  Additional  seed  germination  and 
early  seedling  growth  tests  using  other 
species  of  the  same  genus,  related 
genera,  and  unrelated  genera  to  deter- 
mine If  the  effect  Is  species  specific. 

(2)  Observations  of  effects  of  the 
chemical  over  the  entire  life  cycle  of 
the  affected  species  and  of  additional 
annual  species  to  show  whether  the 
effect  is  restricted  to  germination  and 
early  stages  of  seedling  growth. 

If  abnormalities  are  noted  in  other 
growth  parameters  (e.g..  chlorosis,  ne- 
crosis, abnormal  leaf  or  stem  shape), 
testing  directed  toward  any  oberved 
abnormalities  would  Improve  assess- 
ment. 

Lack  of  Inhibitory  effects  of  a 
chemical  In  these  preliminary  tests 
does  not  necessarily  mean  that  the 
chemical  is  without  potential  for  caus- 
ing damage  to  terrestrial  plants,  since 
the  tests  cover  over  a  few  species  and 
only  a  small  portion  of  their  life 
cycles.  If  other  tests  In  these  Guide- 
lines demonstate  that  a  chemical  is 
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biologically  active  or  subject  to  high 
environmental  release,  more  testing  of 
potential  effects  on  reproduction,  such 
as  flowering  or  seed  formation,  may  be 
needed. 

(b)  Rationale.  Chemical  Inhibition 
of  any  of  the  major  physiological  proc- 
CHCS  of  higher  plants  (e.g..  photosyn- 
thesis, respiration,  mineral  nutrient 
uptake,  translocation)  may  interfere 
with  normal  growth  and  development. 
This,  in  turn,  may  cause  reproductive 
failure,  disruption  of  food  webs,  or  de- 
creased crop  production.  In  some 
cases,  chemical  inhibition  of  higher 
plant  growth  may  decrease  vegeta- 
tional  ground  cover,  causing  loss  of 
topeoQ  through  erosion,  which.  In 
turn,  could  cause  further  decreases  In 
plant  growth. 

Results  of  seed  germination  and 
early  seedling  growth  tests  contribute 
to  assessment  because  these  are  criti- 
cal and  easily  measured  stages  in  the 
growth  of  flowering  plants  (anglo- 
sperms).  We  recommend  the  six  select- 
ed species  because  they  are  all  either 
human  foods  or  feeds  for  domesticated 
food  animals,  and  represent  plant  fam- 
ilies of  ecological  and/or  economic  sig- 
nificance. While  more  rapid  proce- 
dures measure  specific  physiological 
processes,  such  as  respiration  and  pho- 
tosynthesis, we  refrain  from  recom- 
mending these  because  of  uncertain- 
ties in  extrapolating  from  phjrslologl- 
cal  processed  to  ecological  effects. 

Ideally,  test  results  would  permit  an 
evaluation  of  effects  of  chemicals  over 
the  entire  life  cycle  of  the  test  orga- 
nism. Restricting  the  test  to  the  early 
stages  of  development  cannot  reveal 
the  possible  effects  of  chemicals  on. 
for  example,  flower  induction  and  sub- 
sequent stages  leading  to  successful 
sexual  reproduction.  These  processes 
are  essential  for  plants  to  perform  es- 
sential ecological  functions  and.  in 
many  cases,  to  produce  food.  Tests  for 
effects  of  chemicals  on  these  critical 
life  cycle  stages  are  not  yet  available 
as  standardized  methods. 

Because  early  growth  Is  rapid  and 
depends  upon  a  high  level  of  metabol- 
ic activity,  such  growth  could  be  singu- 
larly vulnerable  to  chemical  inhibi- 
tion. Additionally,  the  cuticle  and 
other  structures  which  protect  plants 
by  Impeding  penetration  of  chemicals 
are  less  well  developed  in  young  seed- 
lings than  in  more  mature  plants,  thus 
rendering  early  stages  of  growth  most 
vxilnerable  to  general  inhibition. 

(c)  Teat  Description.  These  tests 
measure  effecU  of  chemicals  on  seed 
germination  and  on  early  stages  of 
growth  in  seedlings  of  flowering 
plants.  Percent  germination  of  seeds, 
shoot  height,  shoot  and  root  dry 
weight,  and  visible  abnormalities  are 
measured.  Effects  of  chemicals  on  seed 
termination  are  measured  after  direct 
expoaure  of  nongermlnated  seeds.  Ef- 
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fecta  on  seedling  groulh  are  measured 
following  exposiu-e  of  seedlings  after 
seed  germination. 

All  chemicals  should  be  tested  by 
the  routes  of  exposure  considered  by 
the  submitter  as  likely  to  be  signifi- 
cant in  the  environment.  If  a  major 
route  of  exposure  will  be  through  the 
roots,  then  the  test  chemical  should  be 
added  to  the  nutrient  medium  with 
which  plants  are  irrigated.  Foliar  ap- 
plication may  be  by  dusting,  or  spray- 
ing with  an  appropriate  carrier  if  nec- 
essary, if  a  carrier  Is  used,  a  control 
should  be  Included  consisting  of  carri- 
er without  test  chemical.  Chemicals 
which  are  gases  at  environmental  tem- 
peratures, or  which  volatlze  readily  at 
environmental  temperatures,  are 
tested  for  their  effects  on  early  seed- 
ling growth  by  fumigation  procedures, 
outlined  in  Rubenstein  et  al.  (1974). 

(d)  Procedures— (1)  Test  Detail*,  The 
following  are  recommended  as  the  pre- 
ferred species: 

MOMOCOTTLKDOirS 

0%iM~Avena  aativa  L.  'CUntford* 
Ryecrmas— Lo/ium  perenne  L.  'Manhattan' 
Com—Zea  mayt  L.  'Butter  and  nicar* 

DtOOTTLIMm 

Cucumber— Ca«MNU  tatirmt  L.  'Market«er' 
Be*n— /VuiMofM  mdoarit  L.  'PUito' 
TaeKkto—Lycopenteum     ttctiieiUum     MilL 
'Rut«era' 

Pending  completion  by  EPA  of  the 
development  and  validation  of  other 
seed  germination  and  seedling  devel- 
opment test  protocols,  the  procedures 
used  will  be  those  in  Rubenstein  et  al. 
(1975),  pages  3-35  through  3-46  with 
the  following  modifications: 

(A)  Vermicullte  for  seedling  growth 
tests  should  be  prewashed  with  nutri- 
ent solution  to  minimize  adsorption  of 
the  test  chemical. 

(B)  Fresh  weights  need  not  be  re- 
corded. 

(C)  Seeds  that  have  not  been  treated 
with  pesticides  or  other  chemicals 
should  be  used. 

(D)  For  seedling  growth  tests,  seeds 
should  be  germinated  on  sheets  of 
high  purity  filter  paper. 

(E)  For  seedling  growth.  ED»  should 
be  estimated  for  50  per  cent  growth  In- 
hibition rather  than  for  lethality. 

(F)  Seedlings  showing  any  signs  of 
bacterial  or  fungal  Infection,  or  of  in- 
festation by  Insects,  during  the  three 
week  culture  period  before  treatment 
should  be  removed. 

(O)  Where  fumigation  is  required  to 
evaluate  the  chemical,  procedures  in 
Rubenstein  et  aL  (1975),  SecUon  3.14. 
pages  3-121  through  3-134,  and  section 
1.3.4  should  be  used. 

(2)  CalcMlationt  and  Data  Which 
Should  be  RecortLed.  Measurements  on 
seed  germination,  seedling  height,  and 
shoot  and  root  dry  weight  with  95% 
confidence  limits  are  useful  for  asaeaa- 
ment.   All   observations   of   foliar  le- 


sions, chlorosis,  necrosis,  or  growth  ab- 
normalities should  be  recorded.  Also 
the  results  of  germination  and  growth 
in  the  presence  of  test  chemical 
ahould  be  calculated  as  a  percentage 
of  untreated  controls,  including  the 
95%  confidence  limits.  For  fumigation 
tests,  the  presence  of  lesions  serves  as 
an  indicator  of  the  potential  for  toxic- 
ity. The  rationale  for  selection  of  test 
concentrations  ahould  be  included, 
(e)  Reference*. 

Rubenstein.  R..  et  aL  1975.  Teat  Method* 
for  Aaae$*ino  the  Effect*  of  Chemical*  on 
PlanU  EPA  S<0/»-7ft-00S. 

C-5  Animal  EffecU  Te*t*.  C-5.1 
QeneroL  The  potential  of  a  chemical 
to  produce  adverse  ecological  effects 
can  be  indicated  by  the  results  of  pre- 
liminary testing  of  "represenUtive" 
animals.  Preliminary  tests  and  test  or- 
ganisms should  be  selected  on  the 
basis  of  taxonomic,  ecological,  toxico- 
logical,  and  chemical  exposure  criteria. 
Test  schemes  should  reflect  those  eco- 
logical hazards  that  a  specific  chemi- 
cal substance  may  cause.  Test  re- 
sponses—death, reproductive  and/or 
behavioral  dysfunction,  and  Impair- 
ment of  growth  and  development— are 
Important  factors  for  hazard  assess- 
ment. Such  responses  indicate  that 
the  need  for  subsequent  testing  for  ef- 
fects at  levels  of  ecological  organiza- 
tion above  the  population  level.  I.e., 
the  community  or  ecosystem  levels. 

The  tests  recommended  below  repre- 
sent the  current  state  of  methodology 
for  preliminary  assessment  of  ecologi- 
cal hazard.  They  will  be  subject  to 
modification  or  replacement  as  test 
methods  and  assessment  strategies  are 
further  developed.  Additional  teata. 
both  general  and  specific,  are  available 
and  their  use  is  suggested  if  prelimi- 
nary testing  indicates  a  more  detailed 
assessment  is  necessary. 

C-6.2  Te*t  1:  Acute  Toxicity  to 
A<ruatic  Invertebrate*,  (a)  Objective*. 
Acute  toxicity  of  a  chemical  substance 
to  invertebrates  is  an  important  factor 
In  preliminary  ■■■(■■iiient  of  Impact 
on  ecosystems.  Invertebrates  have 
broad  ecological  roles  and  show  var- 
ious sensitivities  to  chemicals.  There- 
fore, recommended  tests  iiK:lude  a  va- 
riety of  Invertebrates  from  various 
phyla,  habitats  and  trophic  levels. 

The  physical/chemical  characteris- 
tics of  a  chemical  substance  provide 
important  Indications  about  the  most 
appropriate  species  to  use  in  testing. 
For  example,  species  living  in  or  con- 
suming sediment  are  most  appropriate 
for  testing  chemicals  with  high  affin- 
ities for  sediment.  On  the  other  hand, 
planktonic  or  eplfaunal  invertebrates 
are  more  appropriate  for  substances 
expected  to  be  present  in  the  water 
column. 

An  Invertebrate  acute  toxicity  test  Is 
potentially  useful  In  evaluaUng  effects 
of  a  chemical  suhatance  entering  natu- 


ral waters  In  either  a  dissolved  or  sus- 
pended form.  Observations  made 
during  an  acute  invertebrate  test  also 
provide  guidance  for  the  approximate 
concentrations  of  test  chemicals  to  be 
used  in  a  chronic  study.  For  example, 
a  Daphnia  acute  test  could  be  per- 
formed before  a  chronic  Daphnia  test 
in  order  to  estimate  appropriate  test 
concentrations. 

(b)  Rationale.  Of  the  different 
methods  of  measuring  acute  toxicity 
of  chemical  substances  to  aquatic  In- 
vertebrates, the  one  recommended 
(EPA  1975)  is  standardized  and  has 
been  extensively  used.  This  test  has 
provided  data  on  a  variety  of  animals 
and  chemicals  on  which  comparisons 
can  be  based  during  risk  assessments. 
The  American  Society  for  Testing  and 
Materials  and  other  organizations  are 
expected  to  publish  updated  acute 
methods  in  the  near  future.  These 
may  supplement  or  supersede  the  test 
given  below. 

(c)  Test  Description.  An  EC»  deter- 
mination is  carried  out  using  young  or 
immature  aquatic  invertebrates  which 
are  exposed  to  a  chemical  substance 
for  48  or  96  hours.  Several  concentra- 
tions of  the  chemical  substance  are 
used.  Observations  are  made  of  the 
number  of  animals  affected  and/or 
the  extent  of  the  effect  at  prescribed 
intervals.  DaU  are  then  analyzed  to 
determine  the  concentration  of  the 
chemical  substance  that  effects  50%  of 
the  test  animal  population  during  the 
exposure. 

(d)  Methods-il)  Test  Details.  Tests 
should  be  performed  on  a  sensitive  life 
stage  of  the  test  organisms  according 
to  EPA  (1975).  Useful  background  in- 
formation for  the  conduct  of  the  test 
may  be  found  in  Standard  Methods 
(1975).  A  list  of  species  that  have  been 
used  in  acute  tests,  and  the  preferred 
test  temperature  for  each  is  given  in 
Table  1.  The  appropriate  duration  of 
exposure  for  each  organism  Is  glytn  in 
the  main  reference  (EPA.  1975). 

(2)  Calculations  and  Data  Which 
Should  be  Reported.  Results  should  in- 
clufle  24-,  48-,  and  96-hour  EC«  or  LCm 
values  and  their  95%  confidence  limits, 
and  the  percent  of  organisms  that  died 
or  showed  the  effect  In  the  control 
treatment.  Useful  Information  would 
include  the  pH,  concentration  of  the 
chemical  substance  and  impurities  (as 
practicable)  and  the  oxygen  concen- 
tration in  the  aquaria  at  0-,  48-,  and 
96-  hr.  Loading  (grams  of  organisms 
per  liter),  Information  on  behavorlal 
or  physiological  abnormalities  and  un- 
usual occurences  affecting  test  condi- 
tions should  also  be  reported. 

(e)  Reference*. 

Environmental  Protection  Agency.  1976. 
Method*  for  Acute  Toxicity  TetU  with  Fish, 
Macroin'vertebratet  and  Amphibian*.  The 
Committee  on  Methods  for  Toxicity  TesU 
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with    Aquatic    Organisms.    Ecological    Re- 
search Series.  EPA-660/3-75-009. 

Standard  Methods  for  the  Examination  of 
Water  and  Waatetoater.  1975.  American 
PubUc  Health  Association.  (14th  ed.)  APHA. 
New  York.  762  pp. 

Table  l.—Li*t  of  Specie*  for  Acute  Te*t* 


8i>ecie> 


Test 
tempera- 
ture <C)' 


Marine  and  estuarine  tawertebrates: 
Copepods: 

Acartia  tonxa — —  " 

Acartia  dauti ■  1' 

Shrimp:    Penaeut  tetiferut,   P.    dmoT' 

arum,  P.  aiteeu* « ~ S3 

Oraas  thrimti-.Palaemonete*  jntffio,  P. 

inUrmediut.  P.  ru^arU M.  t2 

Sand  shrimp:  Cmngon  septenupino$a..  17 

Shrimp:  Pandalut  fordant  P.  danae —  H 

Bay  shrimp:  Cranoo^  nigricauda 17 

Mysld  shrimp:  iMysidoptxt  bahia...~..~  33 

Blue  crab:  Callinectes  sapidua ™  32 

Shore  crab:  Hemigrapru*  «p..  PaOtf 

ompms  sp ......»..»..M 13 

Green  crab:  Carciniu  maena* 32 

Fiddler  crab:  Uca  sp _ —  32 

Oystf-r  CrasMostna  virginica,  C  ffioat:  32 

Polychaetes:  CapiUUa  capttata _..  32 

Freshwater  Invertebrates: 
Daphnids:  Daphnia  magna,  D.  pvlex, 

D.  puticaria •— •  ** 

AmphipodK   OammaruM  laciutrlM,  O. 

faaeiatu*.  or  O.,  pifudolimnaeut 17, 17 

Crayfish:  OronecUM  ip..  Cambana  ip.. 

Procambarut    ip..    or    PacifattacuM 

leniutevlu* ~ 17.  32.  17 

Stonefliea:  /•teronorcy*  sp 13 

Mayflies:  Baelis  sp.  or  EphcmertUa  sp.  17 

Mayflies:  Hexagenia  limbata  or  H.  bi- 

tinata « 22 

Mldces:  ChitonomuM  ap 32 

Snails:   Phv*a  integra,   P.   hetero$tro- 

tiha,  Amnicola  limo»a ~~.  32 

Planaria:  Dugerla  tigrlna ~~  33 

'Freshwater  amphlpods,  daphnids.  and  midge 
larvae  should  be  cultured  and  tested  at  the  test 
temperature.  Other  Invertebrates  should  be  held 
and  tested  within  S'  C  of  the  temperature  of  the 
water  from  which  they  were  obtained.  They  should 
be  tested  at  the  recommended  test  tranperature  If  it 
Is  within  this  ranee;  otherwise  they  should  be 
tested  at  the  temperature  from  the  series  7,  12.  17. 
22.  and  27'  C  that  is  closest  to  the  recommended 
test  temperature  and  la  within  the  aUowed  range. 

C-5.3  Test  2:  Acute  Toxicity  to  Fish. 
(a)  06!^ttt>e».  Acute  toxicity  of  a 
chemical  substance  to  fish  is  an  impor- 
tant factor  In  assessing  its  potential 
Impact  on  aquatic  ecosystems. 

An  acute  toxicity  test  on  fish  Is  ap- 
propriate In  preliminary  assessment  of 
potential  effects  from  dissolved  or  sus- 
pended chemical  substances  that  are 
expected  to  enter  natural  waters.  In 
addition,  acute  test  results  can  be  used 
for  determining  test  concentrations 
for  chronic,  subchronlc  and  bioconcen- 
tration  tests  for  fish. 

(b)  Rationale.  EPA's  currently  pre- 
ferred methods  for  acute  testing  of 
freshwater  and  marine  fishes  (EPA 
1975)  win  be  used  for  this  test.  The 
American  Society  for  Testing  and  Ma- 
terials and  other  organizations  -are  ex- 
pected to  publish  updated  acute  test 
methods  in  the  near  future  and  th^se 
may  supplement  or  supersede  EPA 
(1975). 
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EPA  would  prefer  that  manufacttir- 
ers  not  conduct  acute  tests  on  the 
goldfish  (Carassius  auratus)  although 
It  is  listed  in  EPA  (1975),  because  the 
goldfish  is  less  sensitive  to  certain 
classes  of  compounds  than  other  spe- 
cies. In  addition,  fathead  minnows  (Pi- 
mephales  promelas)  should'  normally 
not  be  the  only  species  tested,  even 
though  they  are  a  good  species  for 
chronic  exposure  tests,  because,  like 
the  goldfish,  they  are  leffi  sensitive  to 
certain  classes  of  compoimds  than 
other  commonly  tested  si>ecle8.  At  cer- 
tain times  of  the  year,  however,  other 
species  of  proper  size  and  age  may  not 
be  available,  leaving  fathead  minnows, 
which  are  easily  reared  year-round  in 
the  laboratory,  as  the  species  of 
choice. 

Rainbow  trout  (Salmo  gairdneri) 
and  bluegill  sunfish  (.Lepomis  macro- 
chirua)  are  suggested  as  standard  test 
species.  These  two  fish,  one  a  cold 
water  species  and  the  other  a  warm 
water  species,  have  generally  been  the 
most  sensitive  to  most  previously 
tested  chemical  substances.  The  choice 
of  species  may  depend  upon  the  geo- 
graphical ai:«a  of  expected  chemical 
release  and  available  testing  facilities. 
If  salt  water  exposure  is  probable, 
testing  a  marine  species  is  advised. 
Even  though  marine  species  generally 
are  no  more  sensitive  than  fresh  water 
species,  toxic  effects  can  be  signifi- 
cantly modified  by  water  chemistry. 

(c)  Test  Description.  An  LC»  deter- 
mination Is  carried  out  using  young 
fish  exposed  to  a  chemical  substance 
for  96  hours.  Several  concentrations  of 
a  chemical  substance  are  used  and  the 
number  of  fish  killed  are  observed  at 
prescribed  intervals.  Data  are  analyzed 
to  determine  the  approximate  concen- 
tration of  chemical  substance  that 
will,  on  the  average,  decrease  the  test 
fish  population  by  50%  In  96  hours. 

(d)  Methods-il)  Test  details.  EPA 
(1975)  gives  adequate  procedures  and 
examples  of  acceptable  test  species.  Of 
the  species  listed  in  this  reference, 
only  goldfish  (Carassitis  auratus)  is 
not  recommended.  For  the  sake  of  uni- 
formity in  data,  the  preferred  test  spe- 
cies is  either  rainbow  trout  iSalmo 
gairdneri)  or  bluegill  sunfish  {Lepomis 
macrochirus). 

(2)  Calculation*  and  Data  Which 
Should  be  Recorded 

Results  should  include  24-,  48-,  and 
96-hour  LCm  values  and  their  95%  con- 
fidence limits,  the  percent  of  organ- 
Isms  that  died  in  the  control  treat- 
ment, and  the  loading  (grams  of  or- 
ganisms per  liter)  in  each  treatment. 
Other  useful  Information  would  in- 
clude pH,  concentration  of  test  chemi- 
cal and  impurities  (as  practicable),  and 
oxygen  concentration  in  the  aquaria 
at  0-.  48-.  and  96-hour8.  Observations 
of  behavioral  and  physiological  abnor- 
malities and  unusual  occurrences  af- 
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fectlnc  test  conditions  should  also  be 
reported, 
(e)  RAferenct*. 

■ntrtronmental  Protection  Asency-  19^9- 
Mt/kodt  for  AcmU  Toxicity  Testt  with  rUA. 
Maeroinvrrtel>T9te*  and  Ampfiitnans.  The 
Committee  on  Methods  for  Toxicity  Teat« 
with  Aquatic  Org&nlsms.  EcologloU  Re- 
■earch  Seiiea  EPA-M0/3-7S-O09. 

C-5.4  Test  JL-  QiiaU  Dietary  Test  (a) 
Oliiective*.  The  objective  of  a  quail  di- 
etary test  is  lo  give  preliminary  indica- 
tion of  possible  effects  of  a  chemical 
substance  on  terrestrial  birds.  This 
test  Is  designed  to  determine  the  con- 
centration of  a  substance  In  food  that 
will  be  lethal  to  50  percent  of  a  test 
population  as  well  as  to  observe  behav- 
ioral, neurologic&l.  and  physiological 
effects.  The  test  is  appropriate  for  a 
chemical  which  might  be  found  In  or 
on  terrestrial  bird  food. 

(b)  Rationale.  The  recommended 
method  (EPA.  1975)  Is  the  most  com- 
plete and  generally  applicable  method 
for  performing  a  quail  diet&ry  test. 
The  bobwhite  quail  (Colinut  trirgin- 
ianiia)  is  an  appropriate  test  species 
since  it  is  native  to  the  United  States, 
a  desirable  sports  species,  easily  and 
economically  reared,  widely  available, 
and  generally  more  sensitive  to  many 
hazardous  chemicals  than  other 
common  test  species. 

(c)  Test  Description.  An  avian  five-' 
day  LCm  is  performed  by  feeding  birds 
food  containing  a  luiown  concentra- 
tion of  test  chemical  substance  for  five 
days.  Stirviving  birds  are  fed  uncon- 
taminated  food  for  another  three 
days.  The  main  purpose  of  the  test  is 
to  estimate  the  concentration  of  sub- 
stance that  will  kill  one-half  of  the 
birds  fed  the  substance  for  five  days. 
During  both  feeding  periods,  birds  are 
observed  for  possible  sublethal  toxic 
effects. 

(d)  Methods— (I)  Test  Details.  The 
preferred  test  species  is  bobwhite  quail 
(C.  virffinianus).  A  suggested  proce- 
dure is  presented  in  EPA  ( 1975). 

(2)  Calculations  and  Data  Which 
Should  l>e  Recorded.  It  is  suggested 
that  the  calculated  LCm.  the  95%  con- 
fidence interval,  and  methods  used  be 
recorded.  In  cases  where  the  LCm  ex- 
ceeds 5000  ppm.  neither  calculated 
median  response  level  nor  95%  confi- 
dence limits  are  necessary.  Sample  size 
at  this  dose  should  be  10  or  greater.  If 
any  birds  die  at  the  lowest  dose  tested, 
sequentially  lower  doses  should  be 
given  to  produce  a  dose-response  series 
that  includes  at  least  one  level  in 
which  no  mortality  occurs.  The  slope 
of  the  dose-response  relationship 
should  be  estimated.  However,  tabula- 
tion of  response  data  is  sufficient 
when  the  method  does  not  allow  calcu- 
lation of  a  slope.  An  estimated  nondis- 
cemible  effect  level  would  greatly  help 
the  assessment  process.  A  description 
of  the  nature,  time  of  occurrence,  se- 
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verity,  and  duration  of  any  observed 
toxic  effect  Is  suggested,  including 
death,  behavioral  or  physiological  ab- 
normalities and  gross  pathological  ab- 
normalities. The  total  volimie  of  mate- 
rial administered  and  concentrations 
of  chemical  substance  consimied  in  the 
feed  during  the  5-day  exposure  period 
should  be  recorded, 
(e)  References. 

EnvlronmentjU  Protection  Agency  1979. 
Office  of  Pesticide  Programa.  FIFRA  RegU- 
tratlon  Guidelines  Subpart  E.  Hazard  Evalu- 
ation: Wildlife  and  Aquatic  Organisms.  Po- 
niAL  Rsoism  40  (123):  26915. 

C-5.5  Terrestrial  Mammals,  (a)  Ra- 
tionale for  Omission  of  Tests.  Wild  ter- 
restrial mammals  are  omitted  from 
the  recommended  preliminary  tests 
for  ecological  effects,  since  EPA  be- 
lieves the  acute  health  effects  tests 
will  provide  a  preliminary  estimate  of 
acute  hazard  to  terrestrial  mammals. 
A  review  of  the  published  comparative 
toxicology  data  (Tucker  and  Crabtree, 
1970;  Palrchild.  1977;  Office  of  Science 
and  Technology.  1971)  supports  this 
assumption,  showing  that  for  most 
compounds,  common  laboratory  spe- 
cies (rats,  mice)  are  equally  or  more 
sensitive  than  mule  deer,  wild  mice,  or 
European  ferrets. 

Many  other  responses  of  wild  terres- 
trial mammals  to  toxicants  (e.g.  repro- 
duction) cannot  t>e  measured  by  tests 
using  laboratory  mammals.  EPA  may 
recommend  additional  toting  for 
these  responses  in  wild  mammals  at  a 
future  date. 

(b)  References. 

Palrchild.  E.  T.  1977.  Agricydturt  Chemi- 
caU  and  Pesticides:  A  sub/iU  of  the  NIOSH 
Registry  of  Toxic  Effects  of  Chemical  Suly 
stances.  U.S.  Department  of  Health.  E^duca- 
tlon.  and  Welfare. 

Office  of  Science  and  Technology.  1971. 
Ecoloffieal  Effects  of  Pesticides  on  Non- 
Target  Species.  Executive  Office  of  the 
President. 

Tucker.  R.  K.  and  D.  Crabtree.  1970. 
HandtMok  of  Toxicity  of  Pesticides  to  Wild- 
life. Bureau  of  Sport  Plsherles  and  Wildlife. 
Denver  Wildlife  Research  Center  Res.  Publ. 
No.  84. 

C-5.6  Test  S:  Daphnia  Life  Cycle. 
(a)  Objectives.  Aquatic  invertebrates 
are  the  most  common  food  chain  Units 
between  phytoplankton  and  desirable 
species  of  fish  and  shellfish.  The 
extent  to  which  chemical  substances 
affect  reproduction  and  growth  of 
aquatic  Invertebrates  is  important 
since  healthy  stocks  of  fish  and  shell- 
fish tLte  dependent  on  adequate 
sources  of  food.  This  test  is  applicable 
to  new  chemicals  that  are  soluble  or 
suspendable  in  water,  and  are  predict- 
ed to  enter  natural  freshwater  sys- 
tems. 

(b)  Rationale.  Few  tests  have  been 
developed  and  validated  for  inverte- 
brates which  cover  the  entire  life 
cycle.  A  life  cycle  test  is  desired  for  as- 


sessment because  It  would  give  a 
better  estimate  of  total  hazard  than, 
for  example,  an  acute  toxicity  test. 
One  of  the  most  widely  performed  and 
economical  life  cycle  test  uses  Daph- 
nia, a  freshwater  zooplankton.  Daph- 
nia have  a  planktonic  existence,  short 
life  cycle,  and  can  be  easily  cultured. 
They  have  been  widely  tised  In  toxico- 
logical  testing,  and  are  sensitive  to 
toxicants.  Although  no  invertebrate 
life  cycle  tests  have  t)een  completely 
standardized,  the  Daphnia  life  cycle 
test  has  t)een  used  extensively  by 
many  researchers.  Some  problems 
exist  for  determining  the  best  meth- 
ods for  toxlcological  studies  and  for 
culture.  However,  until  better  test  sys- 
tems are  developed.  Daphnia  life  cycle 
tests  will  provide  the  best  data  for 
evaluating  effects  of  chemicals  on  re- 
production and  longevity  of  fresh- 
water zooplankton.  In  addition,  when 
a  population  of  Daphnia  are  healthy 
and  growing,  individuals  reproduce 
parthenogenically.  This  may  present 
some  problems  in  drawing  conclusions 
about  organisms  which  do  not  repro- 
duce in  this  manner. 

(c)  Test  Description.  Reproduction 
and  ILfe-cycle  tests  on  Daphnia  begin 
with  newborn  daphnids.  which  are  ex- 
posed to  a  chemical  substance  In  cul- 
ture for  approximately  three  or  four 
weeks.  Reproductive  impact  of  the 
chemical  substance  is  evaluated  by 
comparing  the  number  of  young  pro- 
duced by  the  organisms  exposed  to  a 
chemical  substance  with  the  number 
prcxluced  by  controls.  Chronic  lethal 
effects  are  evaluated  by  observing  sur- 
vival of  the  daphnids  initially  exposed 
throughout  their  life  cycle. 

(d)  Methods— il)  Test  details.  Test- 
ing conditions  can  vary,  but  a  satisfac- 
tory test  should  insure  that  the  con- 
trol Daphnia  are  healthy.  Oenerally, 
more  than  80%  of  a  healthy  control 
Daphnia  population  will  survive  28 
days  and  produce  more  than  100 
yoimg  each  during  that  period.  To  be 
useful,  a  test  should  include  concen- 
trations of  test  chemical  that  show  no 
effect  on  reproduction  as  well  as  levels 
with  a  statistically  significant  effect 
upon  reproduction.  These  concentra- 
tions should  t>e  within  tenfold  of  each 
other. 

No  experimental  design  can  be  rec- 
onmiended,  at  this  time,  but  the  test 
should  meet  the  standard  for  longev- 
ity and  reproduction  stated  above.  The 
literature  shows  no  clear  consenstis  for 
a  particular  food  type,  for  Daphnia 
pulex  or  Daphnia  maena,  or  for  flow- 
through  exposure  rather  than  renew- 
al. Published  protocols  available  for 
Daphnia  life  cycle  testing  (Standard 
Methods.  1970;  Beislnger.  1975: 
Wiimer,  1976)  are  not  standardized  or 
validated  with  respect  to  number  of 
animals  used,  duration  of  test,  water 
hardness    and    quality,    photoperlod. 


food,  performance  of  control  animals, 
temperature,  statistical  analysis  and 
presentation  of  data,  number  of  ani- 
mals per  test  chamber,  volume  of  test 
chambers,  or  when  samples  should  be 
taken  for  determining  chemical  con- 
centration. Most  of  these  issues  are 
being  addressed  by  two  scientific 
groups.  The  American  Society  for 
Testing  and  Materials  (Subcommittee 
on  Safety  to  Man  and  the  Environ- 
ment. Committee  on  Pesticides)  and 
the  Interagency  Regulatory  Liaison 
Group  are  preparing  standard  meth- 
ods. Methods  being  developed  by  these 
groups  are  Improved  over  those  cur- 
rently available.  Most  recent  drafts  or 
published  protocols  from  these  groups 
offer  the  most  valuable  guidelines  for 
a  Daphnia  life  cycle  test. 

(2)  Calculations  and  Data  Which 
Stiould  be  Recorded.  Useful  informa- 
tion would  include  the  initial  loading 
(grams  of  organisms  per  liter),  per- 
centage survival  and  daily  production 
of  young  for  each  treatment  and  (»n- 
trol,  general  observations  of  other  ef- 
fects or  symptoms,  and  unusual  occur- 
rences affecting  test  conditions.  For 
flow-through  tests,  a  description  of 
the  toxicant  delivery  system  and  flow 
rate  as  average  volume  of  test  solution 
passing  through  each  test  chamber  In 
24  hours  would  be  helpful. 

(e)  References. 

Standard  Methods  for  the  Examination  of 
Water  and  Wastexoater.  1976.  Uth  ed. 
American  Public  Health  Association.  New 
York,  p.  762. 

Biesinger.  K.  E.  1976.  TenUtivrt>rocedure 
for  Daj>hnia  masrna  chronic  tests  In  a  stand- 
ing and  flowing  system.  Fkderal  Rboistxr 
40(123)126902-26903. 

Winner,  R.  W.  1976.  Toxicity  of  Copper  to 
Daphnids  in  Reconstituted  and  Natural 
Waters.  U.S.  Environmental  Protection 
Agency,  EPA-600/3-76-051. 

C-S.7.  Test  6:  Mysidopsis  bahia  Life 
Cycle,  (a)  Objectives.  Reproduction 
and  growth  of  invertebrates  are  impor- 
tant factors  when  evaluating  adverse 
effects  of  chemical  substances  that 
will  enter  marine  or  estuarine  environ- 
ments. For  example,  Mysid  shrimp 
I  Mysidopsis  bahia)  represent  a  link  be- 
tween plankton  on  which  they  feed 
and  fish  which  feed  on  them.  The  ob- 
jective of  this  test  Is  to  give  a  prelimi- 
nary Indication  of  potential  effects  of 
a  chemical  substance  on  an  Important 
link  in  marine  food  chains. 

(b)  Rationale.  Mysidopsis  bahia  is 
an  excellent  species  for  life  cycle  test 
for  marine  invertebrates  due  to  its  sen- 
sitivity to  known  toxic  chemicals,  ease 
of  culturing,  short  life  cycle,  and  im- 
portance in  near-shore  marine  food 
webs.  The  combination  of  a  well  de- 
signed test  methodology  and  the  desir- 
able qualities  of  M.  bahia  are  unique 
at  this  time.  No  other  life  cycle  test  on 
marine  invertebrates  offers  the  same 
advantages. 
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(c)  Test  Description.  Toung  M. 
bahia,  less  than  24  hours  old,  are  ex- 
posed to  vuious  concentrations  of  a 
chemical  substance.  Survival  and  pro- 
/luction  of  young  are  monitored  daily 
for  28  days.  The  impact  on  the  shrimp 
Is  determined  by  comparing  reproduc- 
tion and  mortality  of  animals  exposed 
to  a  chemical  substance  with  those  of 
controls. 

(d)  Methods-<l)  Test  Details. 
Nlmmo,  et  al  (1976)  and  Nimmo,  et  al 
(1978)  give  details  for  cvQturlng  and 
performing  a  Ufe  cycle  test  for  M. 
bahia. 

(2)  Ctilculations  and  Data  tohich 
Should  be  Recorded  The  loading,  per- 
centage survival,  and  production  of 
yoimg  in  each  treatment  should  be  re- 
corded, along  with  a  summary  of  gen- 
eral observation  of  other  effects  or 
symptoms,  and  tinusual  oonirrences 
affecting  test  conditions.  For  flow- 
through  tests,  a  description  of  the 
chemical  delivery  system  and  flow  rate 
as  an  average  volume  passing  through 
each  test  chamber  in  24  hours  would 
be  useful. 

(e)  References. 

Nimmo,  D.  R.,  et  aL  1976.  AQuatic  Toxicity 
and  Hazard  Evaluation.  F.  L.  Mayer  and  J. 
L.  Hamellnk.  eds.  ASTM  635.  p.  109-126. 

Nlmmo,  D.  R.,  et  al.  1978.  Bioassay  Proce- 
dures for  the  Ocean  Disposal  Permit  Pro- 
gram. EPA-fl00/9-78-0l0.  pp.  59-60,  and  64- 
68. 

C-5.8,  Test  7:  Fish  Embryo  Juvenile 
Test  (a)  Objectives.  The  objective  of 
this  test  is  to  give  preliminary  indica- 
tion of  potential  effects  of  a  chemical 
on  fish.  Chemical  substances  can  have 
significant  chronic  effects  on  individu- 
al fish  at  concentrations  2  to  500  times 
lower  than  LCm  values.  When  long 
term  expostire  is  probable,  data  on 
chronic  effects  contribute  to  assess- 
ment. Any  chemical  substance,  wheth- 
er dissolved  or  suspended,  predicted  to 
continously  enter  natural  waters  is  a 
prime  candidate  for  chronic  testing.  If 
the  chemical  will  primarily  enter  a 
freshwater  system,  freshwater  species 
are  most  appropriate.  Similarly,  if  an 
exposure  Is  mainly  marine  or  estua- 
rine, test  species  from  those  habitats 
are  the  most  appropriate. 

(b)  Rationale.  A  fish  embryo-Juve- 
nile test  usually  provides  data  indica- 
tive of  a  chronic  study.  The  test  ex- 
poses early  life  stages  of  the  fish, 
which  are  usually  the  most  sensitive 
part  of  the  life  cycle  of  a  fish.  Differ- 
ences in  sensitivities  between  a  chronic 
and  embryo-juvenile  test  are  generally 
small  or  negligible,  while  differences 
in  cost  are  great.  The  embryo-juvenile 
test  Is  usually  an  excellent,  cost  effec- 
tive substitute  for  a  chronic  fish  study. 

(c)  Test  Description.  In  an  embryo- 
juvenile  test,  fish  eggs  and  fry  hatched 
from  these  eggs  are  exp<»ed  to  a 
chemical  at  several  concentrations  for 
a  few  weeks.  Effects  on  hatchabillty  of 
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eggs,  and  growth  and  survival  of  fry 
are  determined  by  comparing  re- 
sponses at  each  concentration  with 
the  control. 

(d)  Methods— il)  Test  Details.  Ac- 
ceptable methods  may  be  found  in  Al- 
lison and  Hermanutz  (1977),  Eaton  et 
al.  (1978).  Hansen  et  al.  (1978).  and 
Sauter  et  al.  (1976).  Some  of  these  ref- 
erences are  for  the  life  cycle  or  partial 
life  cycle  tests.  Duration  of  these  tests 
omy  be  modified  to  include  only  the 
embryo-juvenile  portion  of  the  life- 
cycle  (e.g.,  for  sheepshead  minnows,  28 
days). 

(2)  Calculations  and  Data  Which 
Should  be  Recorded.  Percent  hatch, 
percent  survival,  and  growth  as  a  per- 
centage of  control  fish  growth  along 
with  95%  confidence  limits  should  be 
recorded  for  each  treatment  and  con- 
trol. Other  useful  information  in- 
cludes general  observations  of  any  be- 
havioral or  physical  abnormalities,  the 
loading  and  imusual  occiurences  af- 
fecting test  conditions.  For  flow- 
through  systems,  a  description  of  the 
test  chemical  delivery  system  and  flow 
rate  as  average  volume  of  test  solution 
passing  through  each  test  chamber  in 
24  hours  should  be  recorded. 

(e)  References. 

Allison,  D.  T.  and  R.  O.  Hemanutz.  1977. 
Toxicity  of  Diazinon  to  Brook  Trout  and 
Fathead  Minnows.  VS.  Environmental  Pro- 
tection Agency,  EPA  Series  600/3-77-060. 

Eaton,  J.  O.,  J.  M.  McKim  and  O.  W.  Hol- 
combe.  1978.  Metal  toxicity  to  embryos  and 
larvae  of  seven  freshwater  fish  species.  L 
Cadmium.  BuZL  EntHron.  Contam.  ToxicoL 
19:95-103. 

Hansen,  D.  J.,  et  al.  1978.  life  cycle  toxic- 
ity test  using  sheepshead  minnows  iCyprin- 
odon  varieoatus).  pp.  109-117.  In  Bioassay 
Procedures  for  the  Ocean  Disposal  Permit 
Program.  U.S.  Environmental  Protection 
Agency,  EPA-600/9-78-010. 

Sauter.  S.,  et  al.  1976.  EffecU  of  Exposure 
to  Heavy  Metals  on  Selected  Freshwater 
Fish.  EPA  Ecological  Research  Series  EPA- 
600/3-76-lOS. 

C-5.9  Test  8:  Fish  Bioconcentra- 
turn,  (a)  Objectives.  Bioconcentration, 
the  uptake  of  a  compound  from  water 
Into  living  tissue,  affects  the  move- 
ment, distribution  and  toxicity  of 
chemical  substances  in  the  environ- 
ment. A  substances  that  bioconcen- 
trates  may  affect  life  far  removed 
from  the  Initial  points  of  environmen- 
tal release  and  may  alter  ecological 
processes  at  (X)ncentrations  much 
lower  than  predicted  from  acute  and 
subacute  results.  Bio<»ncentration  is 
the  first  step  in  the  process  of  food 
chain  biomagnlflcation:  therefore,  sub- 
stances that  bioconcentrate  should 
also  be  evaluated  for  their  effects  on 
organisms  other  than  fish. 

Results  of  bioconcentration  studies 
are  useful  in  assessing  risk  to  the  envi- 
ronment especially  when  the  sub- 
stance Is  highly  lipid  soluble  (e.g.,  oc- 
tanol/water    partition    coefficient    is 
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greater  than  1000).  poorly  soluble  In 
water  (e.g..  'water  solubility  less  than 
0.9  X  10~'  molar  at  20'C).  and  does  not 
undergo  rapid  chemical  or  biological 
transformation.  At  this  time,  a  persis- 
tence standard,  i.e..  the  concentration 
below  which  a  chemical  poses  only  a 
minimal  hazard  to  the  environment,  is 
not  available.  Such  a  standard  would 
need  to  reflect  the  local  variability  in 
the  chemical  and  biotic  characteristics 
of  aquatic  environments. 

(b)  Rationale.  Since  a  standardized 
bioconcentration  test  Is  not  currently 
available,  the  most  frequently  used 
method  for  measuring  bioconcentra- 
tion is  recommended.  This  procedure 
is  based  on  a  steady  state  approach.  At 
this  time,  there  is  insufficient  data 
available  to  conclude  that  any  other 
approach  (e.g.  Idnetic  approach)  is  su- 
perior. 

Since  adsorption  of  hydrophobic 
chemicals  is  a  physical  process  that 
should  not  vary  significantly  between 
organisms,  the  choice  of  test  organism, 
i.e..  fish,  is  based  on  sampling  conven- 
ience, ease  of  culture  and  handling. 

(c)  Test  Description.  Pish  are  ex- 
posed to  the  chemical  substance  in 
water  for  28  days  or  imtil  their  tissue 
concentration  reaches  steady  state. 
After  steady  state  or  28  days,  fish  are 
placed  in  uncontamlnated  water  for  7 
days.  During  the  exposure  (1-28  days 
or  steady-state)  and  depuration  (1-7 
days)  periods,  fish  are  sacrificed  peri- 
odically and  the  concentration  of 
chemical  substance  in  their  tissues  is 
measured.       The       bioconcentration 

'  factor,  the  relative  uptake  rate,  and 
the  depuration  rate  constants  are  esti- 
mated from  these  data. 

(d)  Methods— {D  Test  Details.  The 
most  commonly  tested  species  are 
fathead  miimow.  Pimephales  prome- 
las,  and  blueglll  sunfish.  Lepomis  ma- 
crochirus.  Examples  of  other  accept- 
able test  species  and  handling,  hold- 
ing, and  acclimation  procedures  are 
given  in  EPA  (1975). 

The  exposure  should  be  conducted 
in  60  liters  or  more  of  water  in  a  glass 
aquarium.  The  chemical  should  be  de- 
livered with  a  conventional  Mount- 
Brungs  diluter  (Mount  and  Brungs 
1967).  modified  to  give  only  one  con- 
centration of  chemical,  or  a  metering 
pump  with  diluent  water  pump.  Both 
delivery  systems  discharge  directly 
into  the  treated  aquarium.  Diluent 
water  should  be  delivered  at  a  rate  suf- 
ficient to  maintain  the  oxygen  concen- 
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tration  greater  than  60%  of  satura- 
tion. The  final  concentration  of  the 
test  chemical  should  be  Vio  to  Vioo  of 
the  96  hour  LCm.  or  the  highest  con- 
centration not  having  a  toxic  effect 
during  the  test.  No  observable  toxic  ef- 
fects should  be  evident  In  test  animals 
at  any  time  during  the  test.  Water 
temperature  should  be  22±rc.  and 
photoperlod  should  be  'Vit  hours. 

The  test  substance  should  be  added 
to  the  dilution  water  without  use  of 
any  solvents  or  carriers  other  than 
water,  if  possible.  If  carriers  or  sol- 
vents other  than  water  are  necessary, 
they  should  be  Icept  to  a  minimum. 
Hydrochloric  acid  may  help  prepare 
aqueous  stock  solutions,  but  it  can 
affect  the  pH  of  the  test  solutions  ap- 
preciably. Dimethylformamide.  eth- 
anol.  methanol,  and  trlethylene  glycol 
are  recommended  for  use  In  preparing 
stock  solutions  of  water  insoluble 
chemicals.  The  solubility  of  the  test 
chemical  in  the  stock  solution  should 
be  determined.  If  a  carrier  is  used,  the 
experimental  design  should  contain 
appropriate  controls  to  determine  any 
carrier  effects  on  the  results. 

One  day  prior  to  testing.  80  acclimat- 
ed and  sexually  Immature  fish  of  uni- 
form size  should  be  placed  in  a  control 
tank  and  the  diluent  system  for  the 
treated  aquarium  started.  Fish  should 
be  large  enough  for  ease  of  sample 
preparation,  but  should  not  mature 
sexually  during  the  test  because 
mature  females  often  accuimulate 
more  test  chemical  than  males.  After 
verification  of  the  desired  concentra- 
tion of  test  chemical  in  the  treated 
tank.  65  of  the  fish  should  be  trans- 
fered  to  the  test  tank  and  15  fish  left 
In  the  control  tank.  Five  control  fish 
are  analyzed  on  day  one  and  the  last 
day  of  exposure  and  at  the  end  of  the 
test.  The  fish  should  be  fed  through- 
out the  test;  however,  feeding  on  sam- 
pling days  should  follow  sampling  of 
the  fish. 

The  concentration  of  the  chemical 
in  water  should  be  determined  daily 
by  analytical  methods  that  yield  great- 
er than  90%  recovery  of  the  test 
chemical.  To  find  the  degree  of  bio- 
concentration of  the  test  chemical, 
five  fish  should  be  removed  after  1.  2, 
3.  4.  7.  14.  21.  and  28  days  of  exposure 
and  the  test  chemical  concentration 
and  sex  (if  obvious)  of  each  whole  fish 
determined.  Exposure  can  be  termi- 
nated early  if  the  concentration  of  test 
chemical  in  fish  reaches  steady  state. 


After  steady  state  or  28  days,  the  re- 
maining fish  should  t>e  placed  in  an 
aquarium  containing  water  free  of  test 
chemical.  This  begins  the  depuration 
phase.  Five  fish  should  be  removed  1, 
2.  4  and  7  days  later  and  the  test 
chemical  concentration  and  sex  (If  ob- 
vious) for  each  fish  determined.  These 
sampling  days  and  fish  numbers  are 
minimal;  additional  and  more  frequent 
sampling  is  desirable.  Analytical  meth- 
ods should  recover  greater  than  90% 
of  the  chemical  from  tissue,  as  demon- 
strated by  recovery  studies.  Plow- 
through  waste  water  should  be  treated 
with  particulate  filters  and  activated 
charcoal  or  other  suitable  means  to 
remove  the  test  chemical,  impurities 
or  other  degradation  products  before 
discharging  the  water^ 

The  mean  concentration  of  chemical 
in  water  should  be  recorded  each  day 
that  fish  are  collected,  and  the  biocon- 
centration factor  calculated  by  divid- 
ing the  concentration  in  tissue  by  the 
average  measured  concentration  in 
water  up  to  and  including  the  day 
sampled.  Bioconcentration  factors  vs. 
time  should  be  plotted  to  determine  if 
a  steady-state  was  reached,  and  if  so. 
the  steady  state  value  is  recorded  as 
the  bioconcentration  factor.  If  steady- 
state  is  not  reached,  the  data  should 
be  analyzed  using  a  cur\'e-fitting  tech- 
nique to  estimate  the  steady-state  bio- 
concentration factor. 

(2)  Calculations  and  Data  Which 
Should  be  Recorded.  The  bioconcentra- 
tion factor,  the  uptake  rate  constant, 
and  depuration  rate  constant  should 
be  calculated  for  the  test  chemical  and 
significant  Impurities,  depending  on 
the  quality  of  the  data.  Other  useful 
information  includes  the  mean  (±SE) 
concentration  of  the  test  chemical  and 
significant  impurities  In  both  tissue 
and  water,  for  each  sample  day.  the 
concentration  of  any  solvents  used  In 
preparing  test  solutions,  behavioral 
and  physiological  abnormalities  ob- 
served and  unusual  occurrences  affect- 
ing test  conditions. 

(e)  References. 
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General  w&ge  determination  deci- 
sions of  the  Secretary  of  Labor  speci- 
fy, in  accordance  with  applicable  law 
and  on  the  basis  of  information  availa- 
ble to  the  Department  of  Labor  from 
its  study  of  local  wage  conditions  and 
from  other  sources,  the  basic  hourly 
wage  rates  and  fringe  benefit  pay- 
ments which  are  determined  to  be  pre- 
vailing for  the  described  classes  of  la- 
borers and  mechanics  employed  in 
construction  activity  of  the  character 
and  In  the  localities  specified  therein. 
The  determinations  in  these  deci 
sions  of  such  prevailing  rates  and 
fringe  benefits  have  been  made  by  au- 
thority of  the  Secretary  of  Labor  pur- 
suant to  the  provisions  of  the  Davis- 
Bacon  Act  of  March  3.  1931.  as  amend- 
ed (M  Stat.  14»4.  as  amended.  40 
VJB.C.  278a)  and  of  other  Federal  stat- 
utes referred  to  in  39  CFR  1.1  (includ- 
ing the  sUtutes  listed  at  36  FR  306  fol- 
lowing Secretary  of  Labor's  order  No. 
24-70)  containing  provisions  for  the 
payment  of  wages  which  are  depend- 
ent upon  determination  by  the  Secre- 
tary of  Labor  under  the  Davis-Bacon 
Act:  and  pursuant  to  the  provisions  of 
Part  1  of  Subtitle  A  of  Title  29  of  Code 
of  Federal  Regulations.  Procedure  for 
Predetermination  of  Wage  Rates  (37 
FR  21138)  and  of  Secretary  of  Labor's 
Orders  12-71  and  15-71  (38  FR  8765 
8756).  The  prevailing  rates  and  fringe 
benefits  determined  in  these  decisions 
shall,  in  accordance  with  the  provi- 
sions of  the  foregoing  statutes,  consti- 
tute the  minimum  wages  payable  on 
Federal  and  federally  assisted  con- 
struction projects  to  laborers  and  me- 
chanics of  the  specified  classes  en- 
gaged on  contract  work  of  the  charac- 
ter and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5 
U.S.C.  553  and  not  providing  for  delay 
In  effective  date  as  prescribed  m  that 
section,  because  the  necessity  to  Issue 
construction  industry  wage  determina- 
tion frequently  and  in  large  volume 
causes  procedures  to  be  impractical 
and  contrary  to  the  public  interest. 

General  Wage  Determination  Deci- 
sions are  effective  from  their  date  of 
publication  In  the  Feokrai.  Racism 
without  limitation  as  to  time  and  are 
to  be  used  In  accordance  with  the  pro- 
visions of  29  CFR  Parts  1  and  5.  Ac- 
cordingly, the  applicable  decision  to- 
gether with  any  modifications  issued 
subsequent  to  Its  publication  date 
shall  be  made  a  part  of  every  contract 
for  performance  of  the  described  work 
within  the  geographic  area  Indicated 
as  required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part 
5.  The  wage  rates  contained  therein 
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shall  be  the  minimum  paid  under  such 
contract  by  contractors  and  subcon- 
tractors on  the  work. 

MODinCATIONS  AND  StTmtSEDKAS  DBCI- 

SIONS  TO  General  Waoi  DcmucuiA- 
noH  Decisions 

Modlficatioru  and  supenedeM  deti- 
sions  to  general  wage  detcmlnaUon 
decisions  are  based  upon  information 
obtained  concerning  changes  In  pre- 
vailing hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  Issued. 

The  determinations  of  prevailing 
rates  and  fringe  benefits  made  in  the 
modifications  and  supersedeas  deci- 
sions have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to 
the  provisions  of  the  Davis-Bacon  Act 
of  March  3.  1931.  as  amended  (46  SUt. 
1494.  as  amended.  40  U.S.C.  278a)  and 
of  other  Federal  statutes  referred  to  in 
29  CFR  1.1  (including  the  sUtutes 
listed  at  38  FR  308  following  Secretary 
of  Labor's  order  No.  224-70)  contain- 
ing provisions  for  the  payment  of 
wages  which  are  dependent  upon  de- 
termination by  the  Secretary  of  Labor 
under  the  Davis  Bacon  Act:  and  pursu- 
ant to  the  provisions  of  part  1  of  subti- 
tle A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for  Predeter- 
mination of  Wage  Rates  (37  FR  21138) 
and  of  Secretary  of  Labor's  orders  13- 
71  and  18-71  (38  FR  8755.  8756).  The 
prevailing  rates  and  fringe  benefits  de- 
termined In  foregoing  general  wage  de- 
termination decisions,  as  hereby  mcxll- 
fled.  and /or  superseded  shall.  In  ac- 
cordance with  the  provisions  of  the 
foregoing  sUtutes,  constitute  the 
minimum  wages  payable  on  Federal 
and  federally  assisted  construction 
projects  to  laborers  and  mechanics  of 
the  specified  classes  engaged  in  con- 
tract work  of  the  character  and  In  the 
localities  described  therein. 

Modifications  and  supersedeas  deci- 
sions are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are 
to  be  used  in  accordance  «-ith  the  pro- 
visions of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or  govern- 
mental agency  having  an  Interest  in 
the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  infor- 
mation for  consideration  by  the  De- 
partment. Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submlttaig  this  dau  may  be  ot>- 
talned  by  writing  to  the  US  Depart- 
ment of  Labor.  Employment  Stand- 
ards Administration.  Office  of  Govern- 
ment Contract  Wage  Standards.  Divi- 
sion of  Wage  Determinations.  Wash- 
ington. DC.  20210.  The  cause  for  not 
utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General  Wage 
Determination  Decision. 

New  General  Wage  DrmuuNATioN 

DCCISIONS 

South  Carolina- -SC7»- 1048. 

MOOIPICATTONS  TO  GEVXRAL  WsOg 

DcTERinNATioN  DKnsion  -       .  . 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publica- 


tion in  the  Fdoal  Raoism  are  listed 
with  eacla  State. 


Am->io« 

Frfe  •  ItIS 

AftaiMM: 

AI1TA-4AM 

Vtb  t.  im 

CaUfonita: 

can-sioT  .„.,., 

July  1.  ivrt. 

rAia^in. 

Au«  la  im. 

nertda. 

PI.1&.IMI 

Jan  SO.  ins. 

n.Tf.iaM 

Au«  U.  It7r 

n.7S-i(na 

Au«.  IS.  im. 

nilnotk: 

n.Tm.9111 

Not  tj.  irri 

n.Tm-ii»            

Oct.  so  tm 

n.Ta-iiia 

Oct.  IT  isra 

lOWB. 

IATS-«iet:  U7S-«llt- 

Nov.  M.  iwn. 

Montana: 

ims-»ioi    

rtb.  t.  itn 

N«*ada: 

NVIS-SIM      

Srpt.  IS.  IVTS. 

North  DkkoU: 

mm-aiii      „ 

July  si.  isra 

PcnmrlvAni*: 

PATS-iau 

Mar  M.  IffTS. 

PATS-MIS 

Apr  14.  ins 

PAit-mr? 

Apr  21.  irrs 

PATa-ia43         

May  11  ItTS. 

BouUi  Carolina: 

mtrn-iaui 

Apr  14.  irra 

8CTS-I0SS    

Sept  IS.  ItTS. 

TVxac 

TXTS-MSS _ 

Aiw  IS  ItTS 

TXTB-40SO;     TJCn-mH: 

Txn- 

4t»i 

Snx  It  ItTS 

Tm-4ii« 

On  10  im 

TZTS-4US 

Dec  1   ItTS 

TX7S-4003.     TX7S-40O4; 

TXTS- 

«0(M:      TX7»^O0S,      TXTS-400S. 

Tm-WlO.  TX7»-4«|t 

Jan  1.  ItT*. 

WMt  Vlrflnia^^ 

WV7S-Mti 

June  t  ItTS 

WtHOfMln: 

wrrs-aios;  wnaiiis:  wrrs-iiu 

Oct  M.  ItTS. 

StTPiRSEOBAS  Decisions  to  Oenrral 
Wage  Dctermination  Dscisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of  publica- 
tion in  the  Federal  Rboister  are  listed 
with  each  SUte.  Supersedeas  Decision 
numbers  are  in  parentheses  following 
the  numbers  of  the  decisions  being  su- 
perseded. 


Alabama: 
ALTS- 10 


HALTS- I*«Sl.. 


AZTS-tllt  (AZTS-Sliei 

Ouam 

oins-5in  <o(7T»-siii).„ 

MaaMchuaHU: 
MATS-IOSI  <MAT»-atSS>  _ 

North  Carolina. 
NCTS-IOtS  (NCTS-lOlTi 

PraoaylTmnla: 

PATT-Jl M  (PAT* -300»i 

PATI  JIM  (PAT*  30041 

South  Carolina: 
BCTi  I03S  (aCT»-10*T».„:. 

South  Dakota: 
SOTB^IOOI  (80T*-S111>...„ 

Trxac 
TXTS-40IS    (TXT*-40ail: 

«S«t  <TXTt-404*l 

Tm-40tO  (TZT*-401S>  .... 
TXTS-4SS1  (TXT»-4Sin.._ 
TXTfc^ttSt  (TZTS-iSMl  ..„ 
TXTS-4W4    <TZT»-40SII-. 
) _. 


Ok.  1.  ins. 
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Sept  IS.  irra 
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Srpi  IS.  1*TT. 
Mar  II.  ItTt 
Jan  SB.  ItTS. 


TXTs-tssT  (Trr»-4oar. 

4S0S 'TXT*-4*ao> 
WywBinr 

wns-i*i4  (wrra^tssK 

tOlt  (WTTS-SIO*> 
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Au«  It.  im. 

._™^..  Au«  IS.  ItTa 
I'&TS- 
Sept  M.  ItT* 

Txra- 

Jan.  1. 1*7* 


Mar.  10.  l*Tt. 


Cancellation  op  General  Waok 
Dkrrmination  DacuioNS 

NoQie. 


Signed  at  Washington. 
day  ta  March  1979. 


D.C.  thU  9th 


DOROTRT  P.  COMS. 

ilssif  fa  n  Mdmin  tt^ni  tor. 
Wage  and  Hour  DiviMon. 
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DFCISION  *PA78-3014  -  Mod.  «9 
(43  FR  12603  -  March  24,  1978) 
Armstronp,  Allephrnv,  Beaver,  But 
Fayette,  Indiana,  Washington  &  We 
Counties,  Pennsylvania 

• 

Change : 
Electricians 

Zone  2 
Bricklayers: 

Zone  4 
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ft. 
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(43  FR  16106  -  April  14.  1978) 
Lehigh  County,  Pennsylvania 

Change : 
Cement  Masons 
Electricians 
Plasterers 

Modlficjtion  ff,   In  44  F»  -  8*73, 
dated  2/19/79;  to  read 
Hodlfication  *i 
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(43  FR  17239  -  April  21,  1978) 
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(43  FR  20707  -  May  12.  1978) 
Elk,  Forest,  Mckaan,  aiid 
Warren  Counties,  Pennsylvania 

Change: 

Asbestos  Workers 
Zone  2  -  lorest  County 
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NATIONAL  FARM  SAFETY  WEEK 

Presidential  proclamation 

ENERGY  CONSERVATION 

DOE  proposes  rules  implementing  the  Residential  Conserva- 
tion  Service  Program;  comments  by  5-25-79;  April-May  hear- 
ings (Part  II  of  this  issue) 

ENERGY:  OVERCHARGE  REFUNDS 

DOE  proposes  procedures  for  distribution  of  refunds  from  Guff 
Oil  Co.;  comments  tjy  4-15-79 16424, 

OIL  AND  GAS 

Commerce/NOAA  proposes  procedures  for  awarding  Outer 
Continental  SheH  (OCS)  State  Participation  Grants;  comments 
by  5-3-79  (Part  V  of  this  issue) ~ 

OUTER  CONTINENTAL  SHELF 

OOT/CG  issues  niles  implementing  legislation  which  estab- 
lishes an  Offshore  Oil  Pollution  Compensation  Fund;  effective 
3-17-79  (Part  VII  of  this  issue) 

COAL  MANAGEMENT 

Interior/ BLM  proposes  procedures  to  manage  Federal  coal 
through  leasing  or  exchange;  comments  by  5-18-79  (Part  III  of 
this  issue) 

MOTOR  GASOLINE 

DOE/ERA  issues  guidelines  to  activation  order  updating  the 
allocation  base  period 

URANIUM 

NRC  extends  the  interim  fuel  cyde  nile;  extension  until 
4-30-79 - 

MOTOR  VEHICLES 

DOT/NHTSA  requests  comments  on  a  petition  to  Hmit  speed 
capacity  of  certain  commercial  vehicles  to  57  mph;  applica- 
tions for  assistance  by  4-18-79;  comnwits  by  8-17-79 

EPA  issues  a  technical  amendment  to  the  exhaust  sampte 
analysis  ree|uiren>ent;  effective  3-19-79 -.. 

MEDICARE  AND  MEDICAID 

HEW/HCFA  issues  conforming  regulations  with  Professional 
Standards  Review  Organization  Regulations;  effective 
2-22-78;  comments  by  4-18-79 ™ — 

FINANaAL  RECORDS 

Justice  publishes  forms  to  be  presented  to  financial  Institutions 
under  FMght  to  Financial  Privacy  Act  of  1978 

HNANCIAL  ASSISTANCE 

HEW  propo— s  to  permit  debarment  and  auapenaion  from 
elgUtty;  oommants  by  6-18-79  — —. 

SUMMER  YOUTH  RECREATION  PROGRAM 

C8A  propoeea  a  rule  deecrt>ing  the  fiscal  year  1979  program 
rsquirBments;  oommonto  by  4-1^79  »..............._...■..>...••»»••••• 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agendes  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/ Friday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914,  August  6. 1976.)  '-  ' 
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CSA 
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LABOR 
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HEW/FDA 
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Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator,  Office 
of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Administration,  Washington,  D.C.  20408. 
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HIGHUGHTS— Continued 

AFDC,  MEDICAID.  AND  SOCIAL  SERVICE  AVIATION 

PROGRAMS  OOT/FAA  proposes  investigation  and  enforoemefrt  proce- 

HEW  proposes  to  revise  and  recodify  its  regulations  on  appli-  dures;  comments  by  5-24-79 16424 

cations,  eiigibtlity  determinations.  assistarKe  payments,  and  AIRCRAFT  TIRES 

fair  hearings ~ -  16449 

1  rkuf  i$i/^rkt«c  urn  ieiMr>  DOT/FAA  proposes  nites  updating  the  minimum  perfonnance 

LUW-lN^UMC  nuudinu  standards  for  alt  aircraft  main  landing  gear  and  nose  vvheel 

HUD  issues  rules  pennitting  public  housing  agency  manage-  tires;  comments  by  4-18-79 „.- 16430 

ment  of  Section  8  Existing  Housing  Projects:  effective  4- 18-79  aib/^baet 

(Part  IV  of  this  issue) 16848  AIRCRAFT 

SOCIAL  fiFRVICFS  OOT/FAA  invites  proposals  on  and  postpones  the  Review 

9U\^iAi.  dcnviucd  Conference  on  light  transport  airplane  aindwthlness:  propos- 

HEW/HDS  issues  regulations  on  child  care  sennces  and  ate  by  7-9-79;  conference  postponed  until  9-79  (Part  VI  of  this 

services  for  drug  and  alcohol  abusers;  effective  10-1-78;  i<M.ul^  iftftSft 

comments  by  4-18-79 16368  ***' ^." 

NATIONAL  HEALTH  SERVICE  CORPS  DISASTER  LOANS  ^ 

SCHOLARSHIP  PROGRAM  ^^  formalizes  procedures  for  requesting  disaster  dedara- 

„_„,_^_  .    .      .     ,.    t^       .  .     ^/»,«  o«   _!.    .  tions  and  time  ymlt  for  requests;  effective  3-19-79 16361 

HEW/PHS  designates  health  professions  for  1979-80  school  ^^ 

year _ 16499  CROP  INSURANCE 

COMMUTER  RAIL  SERVICE  USDA/FCIC  raises  authority  of  Manager  to  handle  good  faith 

ICC  tesues  a  report  on  and  revises  its  standards  for  detemiin-  '«*««*  «"  misrepresentation  cases;  effective  3-19-79.™ 16359 

ing  continuation  subsides > „ 16402  AMATEUR  RADIO  SERVICE 

NATIONAL  GUARD  FCC  terminates  proceednigs  concerning  operator  classes. 

DOO/Army  revises  its  regulations  corxjemirig  medial  care  for  privileges,  and  requirements  ~ -  16460 

niembers;  effective  3-12-79 „... „ 16385  RADIO  STATIONS 

PUBLIC  UTILITIES  FCC  clarifies  requirements  for  assignment  of  an  addHional 

DOE/FERC  issues  changes  in  fHng  of  the  rate  schedules;  woridng  frequency  to  a  Class  Hl-B  Public  Coast  station;  effec- 

effective  1-2-79 16371  live  3-26-79 16401 
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HIGHLIGHTS— ContinuMl 


BROADCAST  REMOTE  PICKUP  STATIONS 

FCC  amends  rules  concerning  fiUng  of  appKcations,  effective 
3-26-79 


16401 

AGENCY  FORMS 

OMB  lists  fofms  under  review 16513 

INFORMATION  PROCESSING 

Commerce/NBS  announces  exclusion  criteria  for  Federal  I/O 
Channel  Level  Interface  Standards  and  procedures  for  cnairv 
tair>ing  exclusion  list 18466 

IMPORTS 

Office  of  the  Special  Representative  for  Trade  Negotiations 
solicits  comments  on  reallocation  of  speciality  steel  quotas; 
comments  by  3-29-79 16515 

SECURITIES 

SEC  issues  interpretive  releases  on  disclosure  of  management 
remuneration,  effective  2-22-79 16368 

BANKING 

FRS  amer)ds  regulations  on  maximum  rates  of  interest  pay- 

at>le  on  time  deposits  of  $10,000  or  more;  effective  3-15-79..  16360 

MEETINGS— 

CRC:  Florida  Advisory  Committee,  3-22-79 16466 

Nortti  Dat^ota  Advisory  Committee,  4-12-79 16466 

Washington  Advisory  Committee.  4-7-79 16468 

Defense/Secy:  Defense  Science  Board  Task  Force  on  Higti 

Energy  Lasers,  4-6  and  4-7-79 16489 

Defense  Science  Board  Task  Force  on  V/STOL  Aircraft 

Phase  II,  4-10-79 16470 

Defense  Systems  Management  College  Board  of  Visitors. 

5-7-79 16470 

DOE:  Oii  Supply,  Demand,  and  Logistics  Task  Group  of  the 

Committee  on  Refinery  Flexibility.  3-30-79 16472 

DOT/FAA;  Air  Traffic  Procedures  Advisory  Committee.  4-9 

ttvough  4-12-79 16528 

FCC/Radio  Tectirwcal  Convnisskxi  for  Marine  Services. 

Special  Committees  r4o.  74  and  71,  4-4  and  4-5-79 16469 

FHLBB:  Federal  Savings  and  Loan  Advisory  Council.  4-30, 

5-1.  and  5-2-79 16491 

HEW/NIH:  Clinical  Applications  and  Prevention  Advisory 

Committee,  4-26  and  4-27-79 16497 

General    Research    Support    Review   Committee,    4-2 
through  4-4-79 16496 


Natk)nal   Cancer  Institute,   advisory  committees,   AprI 

meetings 16499 

Interior/BLM:   Socorro  District  Grazing  Advisory  Board. 

4-18-79 164W 

National  Commission  for  Manpower  Policy,  4-6-79 16502 

National  Commission  on  Unamptoyment  Compensatioa      '' 

3-29  through  3-31-79 16502 

NFAH:  Humanities  Par>el  Advisory  Committee.  April  meet- 
ings  „ 16503 

NRC:  ACRS  Subcommittee  on  Combination  of  Dynamk: 

Loads,  4-3-79 16512 

NSF:  Advisory  Committee  for  Astronomy,  4-5  and  4-6-79..  16503 

Subcommittee    on    Ecological    Sciences,    4-19    and 
4-20-79 16503 

Subcommittee  on  Law  and  Social  Sciences,  4-5  and 
4-6-79 18503 

Task  Group  No.  6  of  the  NSF  Advisory  Council.  4-5-79 ..  16504 
SBA:  Region  III  Advisory  Council,  4-5  and  4-11-79  (2 

documents) 16525,  16526 

Region  V  Advisory  Council  Meeting,  4-12-79 18525 

Regkxi  VIII  Advisory  Council  Executive  Board,  4-1 1-79  „.   18526 

State:  Fine  Arts  Conrmiittee.  5-24-79 18526 

USOA:  Grain  Standards  Act  Advisory  Committee.  3-27-79..  16464 

CANCELLED  MEETINGS— 

HEW/NIH:  Cancer  Con|rol  Grant  Review  Committee,  3-29 

and  3-30-79 16497 

Carreer  Control  Intervention  Programs  Review  Committee, 
3-29  and  3-30-79 16497 

SUNSHINE  ACT  MEETINGS ._ 16537 

HEARINGS— 

DOT/FRA  administrative  hearing  on  emergency  order  limit- 
ing movement  of  hazardous  materials,  3-19-79 18528 

HEW/NIH:  National  Diabetes  Advisory  Board.  5-9-79, 
6-20-79.  and  7-11-79 „ 18498 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II,  DOE 

Part  III,  Interior/BLM 

Part  IV,  HUD 

Part  V,  Comnf>erce/NOAA . 

Part  VI,  DOT/FAA 

Part  VII,  DOT/CG 
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16800 
16846 
16852 
16656 
16860 


THE  PRESIDENT 

Proclamations 

Farm  Safety  Week,  National 
(Proc.  4645) 16355 

EXECUTIVE  AGENCIES 
AGRICULTURAL  MARKETI^  SERVICE 
NotiCM 

Stockyards;  posting  and  depost- 
ing: 
Pedley  Horse  Sales,  Calif.,  et 
'     al 16464 

AGRICULTURE  DEPARTMENT 

See  also  Agricultural  Marketing 
Service;  Federal  Crop  Insur- 
ance Corporation;  Federal 
Grain  Inspection  Service;  Soil 
Conservation  Service. 

Rules 

Authority  delegations  by  Secre- 
tary and  General  Officers: 
International      Affairs      and 
Commodity   Programs,   Un- 
der Secretary,  et  al  16357 

ARMY  DEPARTMENT 
Rutao 

National  Guard,  medical  care; 
simplification  of  regulations...   16385 

ARTS  AND  HUMANfTNES,  NATIONAL 
FOUNDATION 

NotiCM 
Meetings: 
Humanities  Panel 16503 

CIVIL  AERONAUTICS  BOARD 

NotiCM 

Hearings,  etc.: 

Air  Midwest.  Inc 16465 

Northern  Tier  show  cause  pro- 
ceeding    1646S 

Meetings;  Sunshine  Act  (3  docu- 
ments)   16637.  16538 

CIVIL  RIGHTS  COMMISSION 

NotiCM 

Meetings;  State  Advisory  com- 
mittees: 

Florida 16466 

North  Dakota . —   16466 

Washington 16466 

COASTGUARD 

RulM 

Oil  pollution  liability  and  com- 
pensation: 
Offshore   oil   pollution   com- 
pensation fund 16860 


contents 


COMMERCE  DEPARTMENT 

See  also  National  Bureau  of 
Standards;  National  Oceanic 
and  Atmospheric  Administra- 
tion. 

Notices 

Advisory  committee  review;  in- 
quiry     16467 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Rules 

Registration  fees  to  be  non-re- 
fundable upon  denial  or  with- 
drawal of  application 16443 

Notices 

Futures    contracts,    proposed; 
availability: 
Chicago       Mercantfle       Ex- 
change; correction 16469 

Meetings;  Sunshine  Act ..... 16538 

COMMUNITY  SERVICES  ADMINISTRATION 
Proposed  Rules 

Simuner  youth  recreation  pro- 
grams; 1979  FY .....K^.......    16465 

CUSTOMS  SERVICE 
NotiCM 

Customhouse     broker     Uoense 
cancellations: 
Cota,  Ernest  B ........^...^  16534 

DEFENSE  DEPARTMENT 

See  also  Army  Department. 


Meetings: 

Defense  Systems  Bianage- 
ment  College  Board  of  Visi- 
tors     16470 

Science  Board  task  forces  (2 
docimients) ..  16469.  16470 

ECONOMIC  REGULATORY 
ADMINISTRATION 

NotiCM 

Motor  gasoline  allocation  base 
period;  activation  order  guide- 
lines   16480 

ENERGY  DEPARTMENT 

See  also  Economic  Regulatory 
Administration;  Federal  Ener> 
gy  Regulatory  Commission; 
Hearings  and  Appeals  Office, 
Energy  Department. 

Proposed  RuIm 

Residential  conservation  service 
program ...... ....'....^.^...... — .   16546 


16472 


Patent  license,  intent  to  grant: 
Variable  orifice  using  an  iris 

shutter 16473 

Power  rate  adjustments: 
Alaska  Power  Administration; 
Snettisham  Project;  interim 
rate  extension 16470 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rutos 

Air  pollution  control;  new  motor 
vehicles  and  engines: 
Technical   amendments;   cor- 
rection   _...   16393 

Air  quality  control  regions;  cri- 
teria    and     control     tech- 
niques: 
Attaiimient    status    designa- 
tions     16388 

Air     quality      implementation 
plans;  approval  and  promul- 
gation; various  States,  etc.: 
New  Jersey 16386 

NotiCM 

Environmental         statements; 
availability,  etc.: 
Agency  statements,  weekly  re- 
ceipts    18486 

FEDERAL  AVIATION  ADMINISTRATION 
RuiM 

Airworthiness  directives: 

Boeing 16362 

Oulfstream  American  Corp  ....   16363 

Mooney  Aircraft  Corp 16364 

Restricted  areas;  correction 16366 

Transition  areas  (3  docu- 
ments)    16364.  16365 

Proposed  RulM 
Airworthiness  standards: 
Aircraft  tires;  technical  stand- 
ard order  authorizations 16430 

Transport  airplane,  light;  air- 
worthiness review;  postpon- 
ement of  Review  Com- 
mission     16866 

Investigation  and  enforcement 
procedures;  complaint  filing 
procedures,  fact  finding  inves- 
tigations, etc 16424 

Transition  areas  (2  docu- 
ments)    16438-16440 

VOR  Federal  airways  (3  docu- 
ments)   16436-16440 

iwoocvs 
Meeting: 
Air  Traffic  Procedures  Adviso- 
ry Committee ~ 16526 

FEDERAL  COMMUNICATIONS 
COMMISSION 


MeetingK 
National  Petroletmi  Council , 


Radiobroadcasting: 
Experimental,  etc.;  filing  of 
broadcast    remote    pickup 
station  applications  ..............  16401 
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Radio  services,  special: 

Maritime  services  and  Alaska- 
public  fixed  stations;  assign- 
ment  of  worJtkxg  frequencies 
tm  Public  Coast  station 

Maritime  services  «nd  Alaska- 
public  fiaad  ^tatUns:  single 
sidebMid  AU  impttremed 
carrier)  on  the  marittaae  mo- 
bile service  radiotelephone 
frequency  SIBZ  kHz;  correc- 
tion   


16401 


1«40S 


Radio  servicea;  spedal: 
Amateur  radio  services:  opera- 
tor dassea.  privUegea.  and 
requiremenU;      proceeding 

terminated 16460 

Television  stations;  table  of  as- 
signments: 
Georgia 164ii 

NotlcM 

Meetings: 
Marine  Services  Radio  Tech- 
nical Commission 19469 

Meetings:  SoMliiJie  Act 16638 

Standard  broadcast  stations:  no- 
tification list I«4t9 

FEDERAL  CROP  INSURANCE 
COm*ORATK>N 

Ruto* 

Crop  Insurance:  1969  and  suc- 
ceeding crop  years;  good  faith 
reliance  on  misrepresentation: 
relief 16959 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NotiCM 

Meetings;  Sunshine  Act  (2  docu- 
ments)   16536.  16539 

FEDERAL  ELECTION  COMMISSION 

Notkw* 

Meetings;  Sunshine  Act  (2  docu* 
ments) 19540 

FEDERAL  ENERGY  REGULATORY 
COMMISSKM 


Rate  schedules;  filing „  ISSTl 

Notices 

Hearings,  etc.: 
Pacific  Power  &  Light  Co.  et 

al 16474 

Public  Service  Co.  of  inriUw^ 

Inc 1*474 

Ohio  Power  Co 16473 

Meetings:  Sunshine  Act  (2  docu- 
ments)     16540 

FEDERAL  GRAIN  INSPECTION  SERVICE 
NotiCM 

Meetings: 
Orain  Standard^  Act  Advisory 
Committee - 16464 


CONTENTS 

FEDERAL  HOME  LOAN  BANK  BOARD 
Notlcca 
Meetings: 
Federal  Savings  and  Loan  Ad- 
visory Council 1M61 

Meetings;  Sunshine  Act 16641 

FEDERAL  INSURANCE  ADMINISTRATION 
RuiM 

Flood    insurance;    communities 
eligible  for  sale: 

California  et  al _..   16376 

Flood  insurance:  special  hazard- 
ous areas,  map  corrections: 

Alabama .. 16376 

Florida 16377 

Massachusetts       (4       docu- 
ments)  16377-16379 

Missouri :.. leitf 

New  Jersey  tS  documents) ISStO 

Oklahoma  (3  documents) .  16381, 

16382 

Rhode  Island 16383 

;(3deoumente) 16383.  16884 

Flood  elevation  determinations: 
Massachusetts;  correction 16444 

reOEflAL  MARITIME  COMMISSION 


Agreements  filed,  etc .^.........  16491 

Complaints  filed: 

Westlnghouse  Electric  Corp. 

V.  Sea-Land  Service.  Inc 16492 

Freight  forwarder  licenses: 

Brown.  E.  Allen 16492 

FEDERAL  RAILROAO  AUMINISIRATWW 

NotiCM 

Hazardous  materials;  emergen- 
cy order  limiting  movement: 
LouisvSle  and  Nashville  Rafl- 
road  Co.;  hearing 16526 

FEDERAL  RESERVE  SYSTEM 

Rutes 

Interest  on  deposits  (Regulation 

Qy- 

Maximum    rates   of    interest 
payable 16360 


Applications,  etc.: 

Chemical  New  York  Corp 16493 

First    Financial    Bancshares, 

Inc 16494 

Hawkeye  Bancorporation.  Inc  16494 

Kent  Bancshares.  Inc 16494 

Kemdt  Bank  Services.  Inc 16494 

Lipscomb  Bancshares.  Inc 16495 

Mazeptia  Bancshares.  Inc 16495 

Meaquite  Bancshares.  Inc 16495 

Michigan  National  Corp  16495 

National  Detroit  Corp 1649^ 

Old  Kent  Financial  Corp 16496 

Rockford  City  Bancorp.,  Inc...  16496 

Meetings;  Sunshine  Act 16641 


FEDERAL  TRADE  COMMISSION 

RuiM 

Procedures  and  practice  rtdes: 
Trade  regulation  rulemaking 
procedures;  ex   parte  com-         * 
munlcstions;  Interim .„...   163M 


CONTENTS 
LAND  MANAGEMENT  BUREAU 


Proposed  Rules 
Consent  orders: 
Inland  Empire  Roofing  Con- 
tractors Association 16441 

GENERAL  SERVICES  ADMINISTRATION 
RulM 

Property  management.  FederaL* 
Space     assignment;     appeals 
procedure 16394 

HEALTH  CARE  RNANCING 
ADMIMSTRATION 

Rule* 

Professional  standards  review: 
Medicare  and  Medicaid  pro- 
grams; review  responslbQlty. 
certification,   and  payment 
activitiea 16894 


programs 


Proposed 

Medical     asslstanoe 
(Medicaid): 
AppUcations.  eUglbillty  deter- 
miiuitlons.    assistance    pay- 
ments   and    fair    hearings; 
cross  reference 19449 

HEALTH.  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  aUo  Health  Care  Ftaiandng 
Administration;  Health  Re- 
sources Administration;  Hu- 
man Development  Services 
Office;  National  Institutes  of 
Health;  PubHc  Health  Ser- 
vices; Social  Security  Adminis- 
tration. 

Proposed  Rulos 

Cash  assistance,  medical  assist- 
ance and  social  service  pro- 
grams: 
Applications,  eligibility  deter- 
minations, assistance  pay- 
ments, and  fair  hearings 16449 

Financial  assistance;  debarment 
and  suspension  from  eligibil- 
ity   ;    16444 

HEALTH  RESOURCES  ADMINISTRATION 


Grants  availability: 
Pharmacy,  nursing,  podiatry, 
optometry,    and   veterinary 
medicine  students 16499 

HEARINGS  AND  APPEALS  OFFICE, 
ENERGY  DEPARTMENT 

Proposed  Rules 

Oil;  consent  orders: 
Gulf  Oil  Corp.;  special  refund 
procedures;  cross  reference..   16424 


Applications  for  exception: 
Decisions  and  orders;  oorrec- 

Uon  16474 

Objections  fUed 16474 

OU;  consent  orders: 
Gulf  Oil  Corp.;  special  refund 
procedures  ...... ..... 16475 

HOUSmO  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Insurance  Ad- 
ministration. 

Rutaa 

Low-income  housing: 
Housing  assistance  payments; 
existing  housing  (Section  8)..   16848 

HUMAN  DEVELOPMENT  SERVICES  OFFICE 


Social  services  programs: 
Child  day  care  services  and 
services  for  drug  and  alcohol 
abusers;  inquiry 16398 


Social  services  programs: 
Applications,  eligibility  deter- 
minations,   assistance    pay- 
ments   and    fair    hearlnga; 
cross  reference 16449 

INTERIOR  DEPARTMENT 

See  Land  Management  Bureau; 
Surface  Mining  Reclamation 
and  Enforcement  Office. 

INTERNATIONAL  COMMUNICATION 
AGENCY 

RulM 

Organization,  functions,  and  au- 
thority delegations: 
Reorganization    Plan    No.    2 
.    of    1977;    organisational 

ctianges 16372 

NodCM 

Culturally  significant  works  of 
art;  determination 16500 

INTERSTATE  COMMERCE  COMMISSION 

RulM 

Practice  rules: 
Commuter    rail    service    con- 
tinuation subsidies  determi- 
nation standards 16402 

PWDCM 

Hearing  assignments 16535 

Motor  carriers: 

Transfer  proceedings 16535 

Railroad  operation,  acquisition, 
construction,  etc.: 
Western  Pacific  Railroad  Co. 

et  al.  (2  documents) 16535, 

16536 
JUSTICE  DEPARTMENT 


Coal  management  program  . 16800 


Meetings: 
Socorro  District  Grazing  Advi- 
sory Board ...........   16499 

LEGAL  SERVICES  CORPORATION 


Meetings;  Sunshine  Act ....... ...  16541 

MANAGEMENT  AM)  BUDGET  OFFICE 

NotlOM 

Agency  forms  imder  review 16513 

MANPO\¥ER  POLICY,  NATIONAL 
COMMISSION 

NotiCM 

Meetings 16502 

MATERIALS  TRANSPORTATION  BUREAU 
NotiCM 

Hazardous  materials: 
Applications;  exemptions,  re- 
newals, etc.  (4  docxmients) ...  16526- 

16532 

NATIONAL  BUREAU  OF  STANDARDS 


Information   processing   stand- 
ard. Federal: 
I/O  channel  level  interface; 
exclusion  criteria 16466 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION 

PropoMdRulM 

Motor  vehicle  safety  standards: 
Speed  capability  of  commer- 
cial  vehicles   in   Interstate 
commerce .. .....................   16461 


Motor  vehicle  defect  proceed- 
ings, petitions,  etc: 
Keto,  Jorma;  Jeep  clutch  ca- 
bles      16534 

Motor  vehicle  safety  standards; 
exemption  petitions,  etc.: 
Flxible  Co.;  air  brake  systems..   16533 
Ford  Motor  Co.;  t)rake  hoses  ..   16534 

NATIONAL  INSTITUTES  OF  HEALTH 


Financial  Privacy  Act;  forms 
presented  to  financial  institu- 
tions    16500 


Meetings: 

Cancer  Control  Grant  Review 
Committee 16497 

Cancer  Control  InterveDtion 
Programs  Review  C(»nmit- 
tee 16497 

Cancer  Institute,  National;  ad- 
visory committees 16499 

Clinical  Applications  and  Pre- 
vention Advisory  Committee   16497 

Dialietes  National  Advisory 
Board 16498 

General  Research  Sunwrt 
Review  Committee 16498 


NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 


16852 


Coastal  energy  impact  program: 

OCS      State       participation 

grants  .»...>..~.«« 

NATIONAL  SCIENCE  FOUNDATION 


Meetings: 
Advisory  CouncQ ...................... 

Astronomy  Advisory  Commit- 

Environmental  Biology  Advi 

sory  Committee....... ... 

Social  Sciences  Advisory  Com- 


16504 


16603 


16503 


16503 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


...    16542 


Meetings;  Simshine  Act ... 

NUCLEAR  REGULATORY  COMMKSION 

RulM 

Environmental    protection;    li- 
censing and  regulatory  poli- 
cy and  prooeduovK 
Uraniiun  fuel  cycle;  extension 


of  effective  period  ... 


16360 


Applications,  etc.: 

Commonwealth  Edison  Co  . 

Commonwealth  Ediscm  Co.  et 

al 

Duquesne  Light  Co.  et  al. 

Maine  Yankee  Atomic  Power 

Netoaska  Public  Power  Dis- 

Northern  States  Power  Co 

Nuclear  Elnglneering  Co.  Inc... 

Offshore  Power  Systems 

Oregon  State  University 

Portland  General  Electric  Ca 

Power  Authority  of  State  of 
New  York  (2  documents) 


16504 

16504 
16505 

16606 

16507 
16507 
16508 
16508 
16508 

16509 

16509, 
16510 
Virginia  Electric  dc  Power  Co. 

(2  documents) 16511,  16512 

Environmental  statements; 

availability,  etc.: 
Oregon  State  University;  i%- 

search  reactor  . . .......   16509 

International  Atomic  Energy 
Agency  codes  of  practice  and 
safety  guides;  availability  of 

drafts 16506 

Meetings: 
Reactor  Safeguards  Advisory 

Committee 16512 

Regulatory  guides;  issuance  and 
availability 16511 

OVERSEAS  PRIVATE  BIVE8TMENT 
CORPORATION 


16642 


Meetings;  Sunshine  Act . 
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PUKJCMEALTN  aenvicc 


Health   maintenance   organiza- 
tions, qualified:  list ^ 16496 

SECURITIES  AND  EXCHANGE 
COMMISSION 

RulM 

Interpretative  releases: 
Management      remoneration 
disclosure ^ 16368 

NottcM 

Committees;  establishment,  re- 
newals, terminations,  etcj 
National     Market     Advisory 

Board 16535 

Hearings,  etc.: 
American  Electric  Power  Co., 

Appalachian  Power  Co 16616 

.  Fidelity  Cash  Reserves 16617 

General       Public       Utilities 

Granite  State  Electric  Co.  et 

al 16519 

LoweU  Gas  Co.  et  al 16520 

Middle  South  UtUities.  Inc 16522 

Ohio  E^n  Co.  et  al 16523 

Southn-tniraTi  Electric  Power 

Co.  etalJSw 16524 


CONTINTS 

SaiALL  BUSINESS  A0MIN18TIUT10N 
RulM 

Disaster  loans: 
Disaster  declaration   request 
procedures  and  time  limits  ..   16361 

NotlCM 

Disaster  areas: 

Oregon 16525 

Meetings;  advisory  councils: 

Clarksburg 16625 

Columbus - > « 16525 

Denver „ 16526 

Washington.  D.C _.  16526 

SOCIAL  SECURITY  ADMINISTRATION 
Propo««d  RulM                        ' 
Financial  assistance  programs: 
Aid  to  families  with  depend- 
ent   children;    applications, 
eligibility      determinations, 
assistance     pasrments     and 
fair   hearings:   cross  refer- 
ence     16449 

SOIL  CONSERVATION  SERVICE 

NotlCM 

Environmental          statements; 
availability,  etc.: 
Hoffa      Creek      Watershed. 
Miss  16464 

STATE  DEPARTMENT 
NotlCM 
Meetings: 
Fine  Arts  Committee 16526 


reminders 


SURFACE  MININQ  RECLAMATION  AND 
ENFORCEMENT  OFFICE 

NotlCM 

Coal   mining   and   reclamati(m 
plans: 
Consolidation  Coal  Co  ...^.^ 


TENNESSEE  VALLEY  AUTHORITY 
NotlOM 

Meetings;  Sunshine  Act ^.... 

TRADE  NEGOTIATIONS.  OFFICE  OF 
SPECIAL  REPRESENTATIVE 


16500 


16542 


Import  quotas: 
Specialty  steel;  inquiry 16515 

TRANSPORTATION  DEPARTMENT 

See  Coast  Guard;  Federal  Avl- 
aiion  Administrattoo;  Federal 
Railroad  Administration:  if»- 
terlals  Transportation  Bu- 
reau: National  Highway  Traf- 
fic Safety  Administration. 

TREASURY  DEPARTMENT 

See  Customs  Service. 

UNEMPLOYMENT  COMPENSATION, 
NATIONAL  COMMISSION 

NotlCM 

Meetings .....^.^.m 16502 


(The  Items  In  this  list  were  editorially  compiled  as  an  aid  to  PDnuL  Rxcistef  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
signincance.  Since  this  list  is  intended  as  a  reminder.  It  does  not  include  effective  dates  that  occur  within  U  days  of  publication.) 


-^ 


RulM  Going  Into  Effact  Today 


DOT/MTB— Hazardous  materials  table  and 
communications  regulations:  label  and  plac- 
ard cokxs _ 9756;  2-15-79 

[Corrected  at  44  FR  10984.  2-26-79) 

FCC — De  Kalb,  III.,  televtsion  broadcast  station; 
changes  made  in  table  of  assign- 
7960;  2-*-79 


list  of  cfr  ports  effected  In  tfils  Issue 


The  (oMoiwing  nunMrical  gu)d«  Is  a  M  of  the  parts  of  Mch  tHle  of  the  Code  of  Fsdaral  Rsgulalions  affadsd  by  documants  publshed  in  today's  Issua.  A 
cumulative  Hsl  of  pwts  affected,  covering  the  current  month  to  date,  toOows  beginning  with  the  second  Issue  of  the  month. 

A  Cumulaiive  List  of  CFR  Sections  Affected  is  pubished  sapvately  at  the  end  of  each  month.  The  guide  tots  ttM  parts  and  sections  affected  by  documanis 
pubtahed  since  the  revision  date  of  each  tfOe. 


3CFR 
Phoclamatioms: 

4645 16355 

7CFH 

2 16J67 

401 163M 

10  CFR 

51 16360 

Proposed  Rules: 

205 ...........................................  16424 

456 16546 

12  CFR 

217 16360 

13  CFR 

123 16361 

14  CFR 

39  (3  documents) 16362-16364 

71  (3  documento) 16364.  16365 

73 ~  16366 

Proposed  Rules: 

23 16856 

25  (2  documents) 16433.  16856 

37 16434 

71  (5  documents) 16438-16440 

135 15856 

15  CFR 
Proposed  Rules: 

931 16862 

16  CFR 


'••*•••••••••< 


16366 


Proposed  Rules: 
13 


17  CFR 

231 16368 

241 ~.  16368 

271 16868 

Proposed  Rules: 

1 16443 

16  CFR        '     * 

22  CFR 

602 16372 

504 16373 

505 ~ 16374 

511 16374 

24  CFR 

882 16848 

1914 16374 

1920  (16  docvmients) 16376-16384 

Proposed  Rules: 

1917 16444 

32CFR 

564 16886 

33  CFR 

135 16868 

136 16873 

40  CFR 


52 

86 

41  CFR 
101-17 . 

42  CFR 

405. 

431. 


16386 
16388 
16393 


16394 


16396 
16398 


16441   463 ~ 16398 


43CFR 

Proposed  Rules: 

3400 16809 

3410 16813 

3420 16816 

3430 16827 

3440 16832 

w*9V  •««•••••••••••••••••••»•••••••••••••••«•••  XvOO« 

3470 16840 


45  CFR 
228. 


16398 


Proposed  Rttles: 

76 16444 

205 16449 

206 16449 

228 16449 

234 16449 

1061 16466 

47  CFR 

1 16401 

74 16401 

81 16401 

83 16402 


Proposed  Rules: 

70 

16459 

07 

49  CFR 

1127 

16402 

Proposed  Rules: 

0  f  X  •••••••••••••••••••••••••*• 

•••••••••••••••'•a         X040  X 

vW 


List  of  Public 


Note  No  public  laws  have  t>een  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  law  numbers  and  inclusion  in 
toda}'^  listing. 

[Last  Listing  March  9. 1979] 
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liWSTBL  VOL  44,  NO. 


Y.  MAtCH  19.  1979 


UMI 


CUMULATIVE  LIST  OF  CFR  PARTS  AFFECTED  DURING  MARCH 

The  following  numerical  guide  i«  a  list  of  parts  of  each  title  of  the  Code 
of  Federal  Regulations  affected  by  documents  published  to  date  during 
March. 


FEDERAL  REGISTER 


1CFR 

475 


12156 

Phoposkd  Rulxs 

Ch,  in... 12198.  14562 

3CFR 

AOMINISTRATTVK  ORDERS: 

Presidential  E}etermination8: 

No.  7»-4  of  January  31.  1979...  12151 

No.  79-5  of  February  8,  1979...  12153 
No.  73-10  of  January  2,  1973 
(Amended    by    Presidential 
Determination  No.  79-5  of 

Feb.  8.  1979) 12153 

ExxcunvE  Orders: 

11888  (Amended  by  EO  12124) ..  11729 

12124 11729 

6002  (Revoked  by  PLO  5658) .....  14559 

PROCUUKATIOirs: 

4643 1 260 1 

4644 12603 

4645 16355 

5CFR  I 

Ch.  I « 14533 

300 ^ 1 1996 

451 15987 

536 1 1741 

7CFR 

a 16357 

25 12156 

2Sa 12156 

'  ^*9  »•»•»■•«♦*•••*■•■■■■■■■■■>■>■■■*<■■»—»•«—«•»»«■  XvVOlf 

726 15991 

795 14533 

905 12605 

907 11745.  12606.  14533.  15641 

910 11746.  12953.  15992 

916 12156 

9 «o ••••••••••••M**************************,.  A  2606 

929 12017 

959 11746 

971 11517 

1421 15465 

1464 15993 

lifUv  ••••••••>••••••••«•••••••••••«•••••••••••«••««.««  10641 

1 955 — 15994 

1980 12607.  15995 

2853 12953 

2900 1 1518 

Proposed  Ritles: 

802 

803 

929 


.......  11933 

11983 

11984 

11785 

1062 13033 

1068  — 16019 

1073  14591.  14604 

1097  14592.  14604 


7  CFR— ContkMMd 

Proposed  Rtass— Continued 

1102  14693.  14604 

1104  i 14695.  14604 

1106  14596.  14605 

1108  14597.  14605 

1120 14599.  14606 

1126  14589.  14603 

1132 14600.  14606 

1133  ....M ; 16019 

1138 *.  14602.  14607 

1402 11655 

1438 12199 

1701 14607 

1948 12936 

2900 12428 

SCFR 

235 12157 

238 1 2399 

242 1 5996 

287 15996 

Proposed  Rules: 

100 14562 

242 12199 

•  cm 

78 1 5997 

82 11748.  12159.  12957.  16997.  15998 

85 12159 

92 12968 

10  CFR 

9 1 5998 

35 11749 

5 1 1 6360 

205 12160 

210 1 2634 

211 12634,  12959 

212 12399.  12634.  14534.  15600 

570 1 5568 

580 16471.  15642 

600 12920 

1022 12594 

Proposed  Rules: 

2 12428 

205 16424 

211 12431 

212 12431 

450 13554 

455 13554 

475 12685 

500 .-„ 12227 

501 12227 

502 12227 

603 12227 

606 ....  12227 

12  CFR 

215 12969 

217 16360 

225 12019 

226 11749.  12970.  16474 


12  CFR— ContiniMd 

260 12968 

329 16476 

523 18647 

526 16478 

545 16479 

563 15647 

701 12401.  15479 

Proposed  Rules: 

Ch.  I 16728 

v4y  ••••••«•••••••»•••••••••••••*••••••••••••■■•  ivvvD 

V  f  V  ••••••••••••••••••••••••••••••••••••••••••••  Xw4W  f 

576 15607 

577 15508 

578 15611 

701 11786 

720 12431 

740 16512 

746 16512 

13  CFR 


120. 
123. 
309. 


11750 
16361 
16003 


Proposed  Rules: 

Ch.  V 12662 

108 11787 

121  12200.  16513 

14  CFR  f" 

39  ..„ .; 11527. 

11528.  12019-12024.  12635-12637. 

15660.  16362-16364 
71 11530- 

11634. 12026.  12639.  15651-15653. 

16364.  16365 

73 11532.  11635.  12640.  16366 

91 15664 

95 15656 

97 11536.  12640.  16667 

296 14536 

380 12971 

Proposed  Rules: 


13042 

16424 

12042.  12044.  12045 

16856 

16433.  16866 

>•••••••«••••••••••••••      A  otOOO 

►•——»<»»»«■■■■■■■»■   A  ^OOw 

16434 

12686,12687 

12686 

12686 

13042 

1 1555- 

11558.  12042.  13688.  12680.'? 
16730.  16731.  1643S-16440 

73 1 1 559 

91  : 12042.  12685 


1.... 

13..... 

21 

23 

26 

27 

29 

37 

39 

43. 

61 

65. 

71. 


14  CFR-ContkMMd 

Proposed  Rules— Continued 

105 ...  12042 

121  12685. 15732 

127 12685 

129 15732 

133 12685 

135 12686. 16866 

885 15733 

1214 16020 

16  CFR 

f  Wm  ••••••••••■••••••••■••■••••••••••••••••••••••••••••••  A  M«J  O^ 

f  O  ■•*•«•■■»»»»>■■■■»»■—■■*»»»••«»•»<•«•»•••»»♦»»—*■  AaVO^ 

O  •••••«•••••••••••••••••••••••••••«••••••••••••••••«••••  A  Ao^M 

w  I  w  •••••••••*•••••■•••••«••••••••••••••••••••••••••••*  AAV^^w 

373..- „ 12406.  12642 

379 12406 

385 12405 

399 12406 

Proposed  Rules: 

Ch.  1 12662 

Ch.  n 12562 

.  Ch.  Ill 12562 

Ch.  IV 12562 

Ch.  VIII 12562 

Ch.  IX 12562 

Ch.  Xn 12562 

501 12690 

031 16852 

2301 13262 

16  CFR 


1 

13 

23 

24 

i7oo"!!."!I 


16366 
15660 
16004 
16004 
12990 


Proposed  Rules: 

13 11560,  13493, 16021.  16441 

436 11565 

440 15518 

1208 13040 

1209 12864. 12872 

17  CFR 


12 

140 

148 

147 

M  A  A  ••••••*«••••< 

231. 
340. 
Ml. 
350. 


356. 


...  13439 

...  12037 

...  13458 

...  13458 

...  13458 

12163 

—.MM....  16610 

16368 

11751 

11637. 16368 

11541 

....M...M  11541 
16368 


271 

Proposed  RuLBK 

Ch.1 1S494 

310 12301 

270 13302. 12204 

18  CFR 


35. 


154. 


281. 


16371 
13400 
13400 
12409,13464 


18  CFR-ContiniMd 

284 . 12409 

285 12409 

286 12409,  13473 


708. 
803. 


'•••••••••••**•••••••«*•••••  I 


14637 
13473 

Proposed  Rules: 

4 12432 

Aw  A  »«•«»•»«•••••—♦«•♦♦«♦♦■»»»•*•«»«»#««■«»»♦«♦   Am^wm 

290 12438,  14562 

19  CFR 

101 12029 

141 12411 

153 12417 

20  CFR 

404 12418,  13473 

410 12164 

416 12578. 12579,  15661,  15663 

653 13244 

680 12394 

901 11751 

Proposed  Rules: 

404 

6o0  •••••■«*M» 

21  CFR 


12205 
13188 


7. 

16. 

73. 

81 

101 

103 


105. 
108. 
113. 
114. 
120. 
131. 
184. 
103.. 
301. 


•«•••••••••••*••••»•••• 


1308. 


1310. 


12164 

13234 

16004 

12169,  16004 

■  ••••••••••••••••••a         A  W^pW 

12169 
16006 
16204 
16209 
16230 
12173 
11752 
12991 
13473 
»•••«••«••■  1011116 
11753, 14640 
16006 

16007 

12091. 12002. 16009, 16010 
11754.  12003.  16010.  16011 
16012 
16012 
13473 
11754 
14541 
13384 
15480 
12993 


>••••«•••«»•«« •••••• ♦»>§■<■■■■■<>*♦« •**••< 


21  CFR— ContiniMd 

Proposed  Rules— Continued 

601 „ 12208 

610 12208 

614 12208 

522 .-K :. 12208 

555 11789 

668 12208 

22CFR 

WWA  •«••••••••••«• 

wV^  ••••••••••«••• 

506  _; 

wAA  •••••••••••••* 


16372 

16373 

16374 

16374 


Proposed  Rules: 

17 12457 

22 ; 12209 

23  CFR 

630 11541,  11754 

650 15665 

656 11543.  12646 

661 1 1642 

771 12995 

924 1 1643 


Proposed  Rules: 

646 

668 

24  CFR 

300 


12209 

16638 


117S5 
12358 
16848 


811.. 

882 

1914..... 12175-12179, 13475.  16374 

1916 12995.  13477 

1917 11765- 

11768, 12180-12190, 12427, 12646- 

12668,  12996-13006,  15666-15697 

1920 U....................M  16376-16384 

1931 ........MM.M...MM....MM..M....MM     12668 

Proposb)  Rules: 

880 11666 

882 16733 

883 :. 11666 

1917 13501- 

13527,  14563,  14564.  14566- 

14576. 16444 

25  CFR 


221.... 
700.... 


12191. 12192 
13007 


Proposed  Rulbs: 

56 12210 

120a 12468 

273 13042 


26  CFR 


12418. 14548. 16013 
14562.16484 


11780,  12469 

11791, 13459 

11791 

^  18043 

..  12213 


KOOUi  *IOISTI«,  VOi.  44,  NO.  54— MONDAY.  MIAKH  19,  1979 


VOi.44^Na 


lY,  MAKN  19,  1979 


UMI 


FEDERAL  REOISTEI 


FB>ERAL  REGISTa 


14677 
14677 
14677 
1179S 


MCFR 

aO 12031 

47 14653 

SO 1 1996 

SOI. 11769.  13008 


Proposed  Rulss: 

Ch.  I 

a 


11804 
12692 


29CFR 

1601 16701 

1607 1 1996 

1910 14664 

1962., 11760,  13013 

3610 ..M.......M........  11761 

Proposed  Rules: 

Ch.  XII 14577 

1601 16733 

30CFR 


Ch.  VII .... 

17785.  14902.  15485 

Proposed  Roles: 

211  12046.  120S2.  12056 

260 

13627 

31CFR 
SI , 

11906 

lOS 

13478 

soo 

11764 

S15 

S20 

11768 

Proposed  Rules: 


1 


32CFR 


Proposed  Rules: 

988 

32ACFR 
Proposed  Rules: 

Ch.  VI 

33CFR 

117 12031.  12670.  13478. 

135 

138 

165 11646,  16702, 

207 

Proposed  Rules: 

117 

126 

157 .......... 

401 


16734 


16013 
11774 
16385 
11781 

12064 


11666. 


12662 


16702 
16868 
16873 
16703 
12192 

13643 
12693 
11667 
12066 


36CFR 


16697      313 ~ 12671 


327.. 
1228 


'•••••••••• 


12671 
12672 
16486 


>•••••«••••••••• 


16021 


Proposed  Rulesl 

I  •■■•■•••••••••••••••••••••I 

37CFR 

Proposed  Rin.E8: 

Ch.  I  .^..». 12562 

2 16022 

38CFR 


21.. 
3».. 


16491 

16014 

Proposed  Rttlbs: 

3  12694.  13644 

39CFR 

955 13013.  16016 

Proposed  Rules: 

111 16514 

40CFR 

12422. 13478-13480. 14555. 15703. 

16704.  16386 
ou  »<«■«♦—*»—«•*——«■■•»—■■■■—■»■«»»»■»■#♦■—  X  v4ou 
66 12192. 

12423.  13015-13081.  13481-13489. 

14568, 15493. 16706-16710. 16712. 

15713 

81 16388 

oo  •••••••••••••••••••••••••••••••••••••••••«•••••••••••    loovt) 

162 13019 

180 13490 

440 1 1646 

Proposed  Rules: 

51 16738 

52 ^*wr. 11798. 

13646.  15735.  16738. 
16024 

60 15742 

66 12461.  12463.  13546 

81 15743 

86 11802.  15517 

117 15744 

180 13647 

2ol  . > « ••*%•••%— —————m^—— *•—*—•  »♦—  149io 

250 13548 

1617 .^^^ .^^.^    16024 

4icnt 

Ch.  101 12031.  13024 

60-3 11996 

101-11 15715 

101-17 16394 

42CFR 

62 13025 

91 12034 

406 .: 16396 

431 12678.  12685.  16494.  16398 

Proposed  Rules: 

59 13549 

4vO  •••••■••••••••••••••••••••••••••   10j44,  Xd  I'd 

'  >3  ..•.•••••••••••«••  ••••••••^••^•••••••••••«    X3U0i 


124fl9!i; 
15141.  16 


4SCFR 


Proposed  Rules: 

4 11803 

3400 16809 

3410 16813 

3420 ^...  16816 

3430 16827 

3440 16832 

3450 16832 

3460 „ 16834 

3470 16840 

3500 .,  12464 

Public  Laud  Ordbbs: 

6658 14669 

6669 16720 

4SCFR 

26 ..M.........M.....M~..... 13028 

206 12678.  12579 

228 16398 

233 12424 

Proposed  Rules: 

Ch.  XX 12562 

76 16444 

87 14582 

1 19 1 1567 

120 „  11567 

134 11567 

161h „ 13048 

166 11567 

205 16449 

206 16449 


233 


••  *••— •——*•— ••••••••••••  •< 


..  12214 

334  11803,  16449 

670 .- 12214 

1061  12708.  16445 

46CFR 

3 1 1349 1 

60 ., 13492 

71 13491 

91 13491 

176 13492 

189 13492 

602 14560 

630 12194 

531 11647 

536 1 1647 

Proposed  Rules: 

Ch.  n 12562 

30 12717 


32, 
34. 


>«  m**mp*%  •••••••* 


•••••••••••••••••< 


••••••••••••I 


12717 
12717 


160 15923 

401 15984 

502 14582.  15517 

603 16517 


47CfR 
0 

74.... 


12424 

12425.  16401 

12679 

16401 


81 12104.  16401 

83 16402 

97 12679.  12681.  16015 


47( 

Proposed  Rules: 
Ch.  I  — . 

33  ZZZIIl 

94 

97 

48CFR 

Proposed  Rulb: 
Ch.  I 

w  ••••••••••««••••••*••« 

5. 


12466 

13051 

13051 

13051 

1S051 
11568.  15519.  16459 

12220.  12221 

12473.  16460 


••••••••«•••••••••••  I 


49  C^H^CuilUiNMd 

330 

531 

571 

573. 

675.. 

1001 

1011. 

1033. 


i»— ♦— ■  <  ■»•»»>♦•  ••  ••• 


11S47 

11648 
11549 
11551 
16721 

18029 

13426 


40  CI  ft    ContimMd 
Phoposkd  Rutw    Continued 


>••••*••••••*•«••*••«•*•••*••••< 


12225 
13053 
13063 
13053 
13053 


1 1783- 

12041,  12196,  12196,  13030.  16494 

1124 11783 

112S.*«*«*****«»««****«***«**.«*M«««*«**«  13030t  16016 

1245 11551 


191. 

895. 

571 

57S ... 

581... 

1083. 

1381 

SOCFR 


>• •••«•••*«•«•  I 


26.. 
83.. 


» »»»»»»—••*••«•>•••#••♦< 


>••••*•*•••••••••«••< 


1246.. 
Proposed  Rulbk 
Ch  I-VI ...... 


11661     96 


12070 
12717 

13073.  16461 
>.M..~M  16748 
11669 

12473 

13074.  12718 
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Proclamation  4645  of  March  15,  1979 
National  Farm  Safety  Week,  1979 


|FR  Doc.  79-8307 
Filed  3-15-79;  2:23  pmj 

Billing  code  3195-Ol-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America  is  blessed  with  an  efficient  and  productive  agriculture.  As  a  result, 
we  enjoy  an  abundance  of  high-quality  food  products  at  a  lower  cost  relaUvc 
to  personal  income  than  in  most  other  countries.  This  abundance  permits  a 
strong  flow  of  food  exports,  contributing  many  billions  of  dollars  to  our  trade 
balance  and  enabling  ub  to  help  relieve  hunger  in  many  parts  of  the  wprid. 
One  of  the  most  persistent  barriers  to  agricultural  well-being  hag  been  farm 
accidents.  Last  year,  there  were  more  than  a  half-million  farm  and  ranch 
residents  who  suffered  disabling  injuries,  many  of  which  were  handicapping 
or  fatal.  The  cost  of  those  accidents  approached  $5  billion.  The  pam  and 
personal  loss  to  the  injured  and  to  their  families  and  friends  cannot  be 
measured. 

It  has  been  proven  that  most  accidents  on  farms  and  ranches  can  be  prevent- 
ed by  controlling  hazards,  ending  unsafe  practices  and  by  the  use  of  protective 
equipment.  The  effects  of  many  injuries  can  be  lessened  if  prompt  and  correct 
actions  are  taken  subsequent  to  the  accidents  and  disasters.  The  time  and 
effort  invested  in  these  activities  is  relatively  small,  compared  to  the  losses 
America  sustains  every  year  through  farm  accidents. 

NOW,  THEREFORE,  I,  JIMMY  CARTER.  President  of  the  United  States  of 
America,  do  hereby  designate  the  week  of  July  25  through  July  31,  1979,  as 
National  Farm  Safety  Week.  I  urge  all  who  live  and  work  on  the  Nation's 
farms  and  ranches  to  employ  every  needed  safety  precaution  and  practice,  at 
work  and  in  recreation,  at  home  and  on  the  highway.  I  also  ask  those  who 
serve  agricultural  producers  to  support  their  accident-reducing  efforts  by 
providing  encouragement  and  educational  aids.  We  must  succeed  in  this 
important  task,  as  no  Nation  with  concern  for  the  well-being  of  iU  people  can 
afford  to  lose  such  vital  human  and  productive  resources.  A  safer  agriculture 
will  be  economically  stronger  and  more  productive,  thereby  benefitting  us  all. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  seventy-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  third. 
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Titto  7— Agricultur* 

.     SUSlini  A— OFFICE  OF  THE 
SEOtETARY  OF  AGRICUITURE 

PART  2— DELEGATIONS  OF  AUTHOR- 
ITY BY  THE  SECRETARY  OF  AGRI- 
CULTURE AND  GENERAL  OFFICERS 
Of  THE  DEPARTMENT 

Revision  of  Dologotiont  of  Authority 

AGENCY:  Department  of  Agriculture. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises 
the  delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  reflect 
the  position  of  Under  Secretary  for  In- 
ternational Affairs  and  Commodity 
Programs  established  by  Pub.  L.  95- 
501.  the  establishment  of  a  new  Office 
of  Transportation  and  changes  the 
title  of  the  Assistant  Secretary  for 
Marketing  Services  to  Assistant  Secre- 
tary for  Marketing  and  Transporta- 
tion Services.  This  document  also  re- 
flects the  transfer  of  certain  agricul- 
ture transportation  functions  from 
various  USDA  agencies  to  the  new 
Office  of  Transportation  in  order  to 
reduce  overlapping  and  duplication  of 
efforts  and  to  provide  better  service  to 
the  public. 

EFFECTIVE  DATE:  March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ron  Schrader.  Acting  Director. 
Office  of  Transportation.  U.S.  De- 
partment of  Agriculture.  Washing- 
ton. D.C.  20250.  (202)  447-8255. 

Subpart  A — Genorol 
1.  Section  2.4  is  revised  to  read  as 
follows: 

S  2.4    (;«neral  OfTicen. 

The  work  of  the  Department  is 
under  the  super\-lston  and  control  of 
the  Secretary,  who  is  assisted  by  the 
following  general  officers:  The  E>eputy 
Secretary:  the  Under  Secretary  for  In- 
ternational Affairs  and  Commodity 
Programs:  the  Assistant  Secretary  for 
Conservation.  Research  and  Educa- 
tion; the  Assistant  Secretary  for  Food 
and  Consumer  Services;  The  Assistant 
Secretary  for  marketing  and  Trans- 
portation Service;  the  Assistant  Secre- 
tary for  Rural  Development:  the  Gen- 


eral Counsel;  the  Director  of  Econom- 
ics. Policy  Analysis  and  Budget;  the 
Director.  Governmental  and  I»ublic  Af- 
fairs; the  Assistant  Secretary  for  Ad- , 
ministration;  the  Inspector  General; 
and  the  Judicial  Officer. 

2.  The  heading  and  text  of  $  2.5  is  re- 
vised to  read  as  follows: 

S  2^    Order  in  which  OfTicen  of  the  De- 
partment shall  act  at  Secretary. 

(a)  Pursuant  to  Executive  Order 
11957.  dated  January  13.  1977  (42  FR 
3295).  in  the  case  of  the  absence,  sick- 
ness, resignation,  or  death  of  both  the 
Secretary  and  the  Deputy  Secretary, 
the  Under  Secretary  for  International 
Affairs  and  Commodity  Programs 
shall  act  as  Secretary. 

(b)  In  the  case  of  the  ateence.  sick- 
ness, resignation,  or  death  of  the  Sec- 
retary, the  Deputy  Secretary,  and  the 
Under  Secretary  for  International  Af- 
fairs and  Commodity  programs,  the 
Assistant  Secretary  for  Conservation. 
Research,  and  Education;  the  Assist- 
ant Secretary  for  Food  and  Consumer 
Services:  the  Assistant  Secretary  for 
Marketing  and  Transportation  Serv- 
ices; and  the  Assistant  Secretary  for 
Rural  Development  shall  act  as  Secre- 
tary in  the  order  in  which  they  have 
taken  offices  as  an  Assistant  Secre- 
tary. 

In  the  event  that  any  two  or  more 
Assistant  Secretaries  shall  have  taken 
office  simultaneously,  they  shall  act  as 
Secretary  In  the  order  hi  which  they 
are  listed  herein. 

(c)  In  the  case  of  the  absence,  sick- 
ness, resignation,  or  death  of  the  Sec- 
retary, the  Deputy  Secretary,  the 
Under  Secretary  for  International  Af- 
fairs and  Commodity  programs,  and 
the  Assistant  Secretaries  referred  to  in 
paragraph  (b)  of  this  section,  the  Gen- 
eral Counsel  siiall  act  as  Secretary. 


3.    The    heading    of   Subpart    C 
amended  to  read  as  follows: 


is 


Subport  C — Dologcrtiont  of  Authority 
to  tho  Doputy  Socrotory,  tho  Undor 
Socrotory  for  Intoraottonol  Affairs 
and  Commodity  Progroms,  Assist- 
ont  Socrotarios,  the  Diroctor  of  Eco- 
nomics, Polky  Anolysis  and 
Budget,  and  tho  Diroctor,  Office  of 
Governmental  and  Public  Affairs 

4.  Section  2.17  is  amended  by  revis- 
ing the  heading  and  paragraph  (aXl). 
revoking  and  reserving  paragraph 
(aK2)  and  adding  a  new  paragraph  (d) 
as  follows: 

§  2.17  Delegatioiw  of  Authority  to  the  As- 
sistant Secretary  for  Marketing  and 
Transportatioa  Services. 

(a)  Related  to  agricultural  market- 
ing. (1)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of 
1946,  as  amended  (7  UJg.C.  1621-1627). 
including  payments  to  State  depart- 
ments of  agriculture  in  connection 
with  cooperative  marketing  service 
projects  under  section  204(b)  (7  UJS.C. 
1623(b)).  but  excepting  matters  other- 
wise assigned. 

(2)  [Revoked  and  reserved] 


(d)  Related  to  agricultural  transpor- 
tation. (1)  Exercise  the  function  of  the 
Secretary  of  Agriculture  relating  to 
the  transportation  activities  contained 
in  section  203(J)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C. 
1622(J))  as  amended,  but  excepting 
matters  otherwise  assigned. 

(2)  Administer  transportation  activi- 
ties under  section  201  of  the  Agricul- 
tural Adjustment  Act  of  1938  (7  U.S.C. 
1291). 

(3)  Apply  economics  research  find- 
ings   in    the    analj'sis   of   agriculture 

transportation  Issues. 

(4)  Ser\'e  as  the  focal  point  for  all 
Department  transportation  matters  in- 
cluding development  of  policies  and 
strategies. 

(5)  Coordinate  Department  pro- 
grams of  education,  information, 
loans,  and  grants  In  the  area  of  agri- 
cultural transportation. 
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5.  Section  2.17  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  in  paragraphs  (aXSMiX), 
(XXIV).  XXVII).  (XXIX).  (XXX).  and 
(XXXI)  and  substituting  in  lieu  there- 
of the  term  "Under  Secretary  for  In- 
ternational Affairs  and  Commodity 
Programs". 

6.  Section  2.21  is  amended  by  amend- 
ing the  heading  and  revoking  and  re- 
serving paragraph  (d)(22)  as  follows: 

{2.21  DeleirationR  of  Authority  to  the 
Under  Secretary  for  International  Af- 
faira  and  Commodity  Progranu. 

(d)    Related    to  foreign    agriculture 

•  •  • 

(22)  [Revoked  and  reserved] 


7.  Section  2.21  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  in  the  preamble,  and  in 
paragraphs  (bM13)  and  (c)  and  substi- 
tuting in  lieu  thereof  the  term  "Under 
Secretary  for  International  Affairs 
and  Commodity  Programs";  and  by  de- 
leting the  term  "Assistant  Secretary 
for  Marketing  Services"  in  paragraphs 
(bM30)  and  (dK7)  and  substituting  in 
lieu  thereof  the  term  "Assistant  Secre- 
tary for  Marketing  and  Transporta- 
tion Services". 

8.  The  heading  for  Subpart  F  is  re- 
vised to  read  as  follows: 

Subpart  F — l>«l*9otions  of  Authority 
by  tho  Asftistont  Socrotory  for  Mar- 
koting  ond  Transportation  Sorvkot 

9.  The  heading  and  the  text  of  {  2.49 
is  revised  to  read  as  follows: 

9  2  49     Deputy  .\iiMiHtant  Secretary  for  Mar- 
keting and  Transportation  Services. 

(a)  Delegations.  Pursuant  to  9  2.17. 
subject  to  reservations  in  §2.18,  and 
subject  to  policy  guidance  and  direc- 
tion by  the  Assistant  Secretary,  the 
following  delegation  of  authority  is 
made  by  the  Assistant  Secretary  for 
Marketing  and  Transportation  Serv- 
ices to  the  Deputy  Assistant  Secretary 
for  Marketing  and  Transportation 
Services,  to  be  exercised  only  during 
the  absence  or  unavailability  of  the 
Assistant  Secretary: 

(1)  Perform  all  the  duties  and  exer- 
cise all  the  powers  which  are  now  or 
which  may  hereafter  be  delegated  to 
the  Assistant  Secretary  for  Marketing 
and  Transportation  Services. 

10.  Section  2.50  is  amended  by  revis- 
ing paragraphs  (a),  (a)(1).  (a)(7)  and 
(b)  and  revoking  and  reserving  para- 
graph (aM2)  as  follows: 


RULES  AND  REOULATIONS 

9  2.50     AdminiHtrator.  Agricultural  .Market- 
ing Service. 

(a)  Pursuant  to  9  2.17  (a)  and  (e). 
subject  to  reser\'ations  in  9  2.18(a),  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Marketing  and  Transportation  Serv- 
ices to  the  Administrator.  Agricultural 
Marketing  Service: 

( 1 )  Exercise  the  functions  of  the  Sec- 
retary of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C.  1621-1627)  includ- 
ing payments  to  State  departments  of 
agriculture  in  connection  with  cooper- 
ative marketing  service  projects  under 
section  204(b)  (7  U.S.C.  1623(b)),  but 
excepting  matters  otherwise  assigned. 

(2)  [Revoked  and  reservedl 


(7)  Provide  management  support 
services  for  the  Federal  Grain  Inspec- 
tion Service  and  the  Office  of  Trans- 
portation as  agreed  upon  by  the  agen- 
cies with  authority  to  take  actions  re- 
quired by  law  or  regulation.  As  used 
herein,  the  term  management  support 
services  includes  budget,  finance,  per- 
sonnel, procurement,  property  man- 
agement, communications,  messenger 
and  paperwork  management,  and  re- 
lated administrative  services. 


(b)  Reaervations.  The  following  au- 
thorities are  reserved  to  the  Assistant 
Secretary  for  Marketing  and  Trans- 
portation Services. 


92.51     [Amended] 

11.  Section  2.51  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
Marketing  Services"  In  paragraph  (a) 
tuid  substituting  In  lieu  thereof  the 
term  "Assistant  Secretary  for  Market- 
ing and  Transportation  Services". 

12.  A  new  9  2.52  is  added  as  follows: 

9  2.52     Director.  OfTice  of  TranitporUtion. 

(a)  Delegations.  Pursuant  to 
9  2.17(d),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Marketing  and  Trans- 
portation Services  to  the  Director, 
Office  of  Transportation: 

(1)  Exercise  the  functions  of  the  Sec- 
retary of  Agriculture  relating  to  the 
transportation  activities  contained  in 
section  203(J)  of  the  Agricultural  Mar- 
keting Act  of  1946  (7  U.S.C.  1622(J))  as 
amended,  but  excepting  matters  other- 
wise assigned. 

(2)  Administer  transportation  activi- 
ties under  section  201  of  the  Agricul- 
tural Adjustment  Act  of  1938  (7  U.S.C. 
1291). 


(3)  Apply  economics  research  find- 
ings in  the  analysis  of  ainlculture 
transportation  issues. 

(4)  Ser\'e  as  the  focal  point  for  all 
Department  transportation  matters  ih- 
eluding  development  of  policies  and 
strategies. 

(5)  Coordinate  Department  pro- 
grams of  education.  Information,  loans 
and  grants  in  the  area  of  agriculture 
transportation. 

9  2.52    (Amended] 

13.  Section  2.53  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
Marketing  Ser\'ices"  in  paragraphs  (a) 
and  (b)  and  substituting  in  lieu  there- 
of the  term  "Assistant  Secretary  for 
Marketing  and  Transportation  Serv- 
ices". 

14.  The  heading  of  Subpart  H  is 
amended  to  read  as  follows: 

Subpart  H — Dologatiens  of  Authority 
by  tho  Undor  Socrotary  for  Intomo- 
tional  Affoirs  ond  Commodity  Pro- 
grams 

15.  The  headirig  and  text  of  9  2.63  is 
amended  to  read  as  follows: 

9  2.63  Deputy  I'nder  Secretary  for  Inter- 
national Affair*  and  Commodity  Pro- 
grams. 

(a)  Delegations.  Pursuant  to  9  2.21 
subject  to  reservations  in  9  2.22  and 
subject  to  policy  guidance  and  direc- 
tion by  the  Under  Secretary,  the  fol- 
lowing delegation  of  authority  is  made 
by  the  Under  Secretary  for  Intema- 
tiorud  Affairs  and  Commodity  Pro- 
grams to  the  Deputy  Under  Secretary 
for  International  Affairs  and  Com- 
modity Programs,  to  be  exercised  only 
during  the  absence  or  unavailability  of 
the  Under  Secretary. 

(1)  Perform  all  the  duties  and  exer- 
cise all  the  powers  which  are  now  or 
which  may  hereafter  be  delegated  to 
the  Under  Secretary  for  International 
Affairs  and  Commodity  Programs. 

9  2.64    (Amended] 

16.  Section  2.64  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  In  paragraph  (a)  and  sub- 
stituting in  lieu  thereof  the  term 
"Under  Secretary  for  International 
Affairs  and  Commodity  Programs". 

9  2.65    (Amended] 

17.  Section  2.65  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  in  paragraphs  (a)  and  (b) 
and  substituting  the  term  "Under  Sec- 
retary for  International  Affairs  and 
Commodity  Programs";  and  by  delet- 
ing the  term  "Assistant  Secretary  for 
Marketing  Services"  in  paragraph 
(aX30)  and  substituting  in  lieu  thereof 


the  term  "Assistant  Secretary  for  Mar- 
iLetlng  and  Transportation  Services'*. 

18.  Section  2.66  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
Ii^^matlonal  Affairs  and  Commodity 
Programs"  in  paragraph  (a)  and  sub- 
stituting in  lieu  tlfereof  the  term 
"Under  Secretary  for  International 
Affairs  arkl  Commodity  Programs" 
and  by  revolting,  paragraph  (a)(I2)  as 
follows: 

9  2.66    General  Sales  Manager. 

iti)  DHegations.*  •  • 

(12)  [Revoked  and  reservedl 


92.67    (Aawndcd] 

19.  Section  2.67  Is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  in  paragraphs  (a)  and  (b) 
and  substituting  in  lieu  thereof  the 
term  "Under  Secretary  for  Interna- 
tional Affairs  and  Commodity  Pro- 
grams". 

9  2.68    (Amended] 

20.  Section  2.68  is  amended  by  delet- 
ing the  term  "Assistant  Secretary  for 
International  Affairs  and  Commodity 
Programs"  in  paragraph  (a)  and  sub- 
stituting in  lieu  thereof  the  term 
"Under  Secretary  for  International 
Affairs  and  Commodity  Programs"; 
and  by  deleting  the  term  "Assistant 
Secretary  for  Marketing  Services"  in 
paragraph  (aX7)  and  substituting  in 
lieu  thereof  the  term  "Assistant  Secre- 
tary for  Marketing  and  Transporta- 
tion Services". 

(5  UJB.C.  Ml  and  Reorganization  Plan  No.  3 
of  1953) 

For  Subparts  A.  C  &  H: 

Dated:  March  14.  1979. 

Bob  Berclahd. 
Secretary  of  Agriculture. 

For  Subpart  F: 

Dated:  March  14.  1979. 

P.  R.  "Bobby"  Smith. 
Assistant  Secretary  for  Marketing 
and  T^nsportation  Services. 

tPR  Doc.  7*-62S6  Ffled  3-16-79:  8:45  am] 
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CNAfTEft  IV— FEDERAL  CROf  INSilR. 
ANCE  CORPORATION,  DEPART- 
MENT  OF  AGRICULTURE 


RULES  AND  REGULATIONS 

tAmdt.  No.  102] 

PART  401— FEDERAL  CROP 
INSURANa 


Subpart— Hogulotiont  for  tho  1969 
CMid  Succooding  Crop  Yoort 

Good  Faith  Reliance  on 
Misrepresentation 


AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  Tliis  rule  amends 
9  401.107  of  the  Federal  Crop  Insur- 
ance Corporation  (FCIC)  Regulations 
by  raising  the  dollar  level  at  which  the 
Manager  of  the  Federal  Crop  Insur- 
ance Corporation,  under  authority 
given  him  by  the  Board  of  Directors, 
may  make  the  necessary  findings  and 
grant  appropriate  relief  to  an  insured 
in  cases  involved  good  faith  reliance 
on  misrepresentation.  This  rule  also 
makes  provision  for  granting  relief  to 
insureds  for  additional  premium  in- 
debtedness in  the  same  type  of  cases. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  F.  Cole.  Secretary.  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture.  Wash- 
ington. D.C.,  20250.  202-447-3325. 

SUPPLEMENTARY  INFORMATION: 
Section  401.107  of  the  Piederal  Crop 
Insurance  Regulations  for  the  1969 
and  Succeeding  Crop  Years  (35  FR 
3279.  February  21,  1970,  as  amended 
by  37  FR  18611,  September  14.  1972. 
and  39  FR  16471,  May  9.  1974).  pro- 
vides that  the  Board  of  Directors  or 
the  Manager,  in  cases  involving  not 
more  than  85,000.  may  grant  the  same 
relief  to  the  insured  as  if  the  insured 
was  otherwise  entitled  where  it  is 
found  that  the  insured  suffered  a  crop 
loss  which  was  not  insured  or  for 
which  he  was  not  entitled  to  an  indem- 
nity as  a  result  of  the  insured's  good 
faith  reliance  on  the  misrepresenta- 
tion or  other  erroneous  action  or 
advice  by  Corporation  personnel,  and 
that  it  would  not  be  fair  and  equitable 
to  deny  the  insured's  entitlement  to 
such  indemnity. 

In  view  of  the  present  day  farming 
practices  and  the  size  of  some  farm  op- 
erations, it  Is  possible  that  a  large 
number  of  good  faith  reliance  on  mis- 
representation cases  would  involve 
more  than  85.000.  Accordingly,  it  has 
been  determined  by  the  Board  of  Di- 
rectors that  the  authority  of  the  Man- 
ager to  handle  such  cases  should  be 
raised  to  $20,000  to  relieve  the  Board 
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of  hsmdling  such  cases  except  in  cases 
where  the  amount  involved  exceeded 
$20,000. 

In  addition.  Amendment  No.  103 
provides  that,  in  good  faith  reliance  on 
misrepresentation  cases,  where  the  in< 
sured  may  be  indebted  to  the  Corpora- 
tion for  additional  premiums  through 
erroneous  action  or  advice  given  by  an 
agent  or  employee  of  the  Corporation, 
the  Board  and  the  Manager  are  au- 
thorized to  grant  relief.  Although  the 
number  of  such  cases  is  very  small,  it 
has  been  determined  that  provisions 
to  cover  this  possibility  should  be  in- 
cltided  in  the  Board's  grant  of  author!- 
ty  to  the  Manager  within  the  same 
$20,000  limitation. 

Since  this  amendment,  as  outlined 
below,  contains  only  a  change  in  the 
monetary  level  of  the  delegation  of  au- 
thority to  the  Manager  and  authorizes 
relief  for  additional  premium  indebt- 
edness which  is  consistent  with  the 
present  authority  to  grant  relief  in 
connection  with  indemnities,  the 
Board  of  Directors  of  the  Corporation 
has  determined  that  It  is  unnecessary 
tor  follow  the  pro<»duPB  for  notice  and 
public  participation  prescribed  by  the 
Administrative  Procedure  Act  (5 
U.S.C.  553  (b)  and  (c)  and  the  require- 
ments of  Executive  Order  12^4. 

Pinal  Ritle 

Pursuant  to  the  authority  contained 
in  the  Federal  Oop  Insurance  Act.  as 
amended  (7  U.S.C.  1501  et  seq.).  the 
Federal  Crop  Instirance  Regulations 
for  the  1968  and  Succeeding  Crop 
Years,  as  amended  (7  CFR  401.101  et 
seq.).  are  hereby  amended  effective 
with  the  1979  and  succeeding  crop 
years  by  amending  §  401.107  to  read  as 
follows: 

9  461.167    Good  faith  reliaace  on  miarapre- 
sentation. 

Notwittistanding  any  other  provision 
of  the  insurance  contract,  whenever 
(a)  an  insured  person  tmder  any  con- 
tract of  crop  insurance  entered  into 
under  these  regrulatlons.  or  any  other 
regulations  in  this  chapter  Issued  pur- 
suant to  the  Federal  Crop  Insurant 
Act.  as  amended,  as  a  result  of  a  mis- 
representation or  other  erroneous 
action  or  advice  by  an  agent  or  em- 
ployee of  the  Corporation,  (1)  Is  in- 
debted to  the  Corporation  for  addi- 
tional premiums,  or  (2)  has  suffered  a 
loss  to  a  crop  which  Is  not  insured  or' 
for  which  the  insured  person  is  not  en- 
titled to  an  Indemnity  because  of  fail- 
ure to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the  in- 
sured person  t>elieved  to  be  Insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with 
or  waived,  and  (b)  the  Board  of  Direc- 
tors of  the  Corporation,  or  the  Man- 
ager in  cases  involving  not  more  than 
$20,000,  finds  (1)  that  an  agent  dr  em- 
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ployee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  talie 
other  erroneous  action  or  give  errone- 
ous advice.  (2)  that  said  insured  person 
relied  thereon  in  good  faith,  and  (3) 
that  to  require  the  payment  of  the  ad- 
ditional premiums  or  to  deny  such  in- 
sured's entitlement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 
insured  person  shall  be  granted  relief 
the  same  as  if  otherwise  entitled 
thereto. 

(Sees.  5M.  516.  53  Stat.  73.  as  amended  77. 
aa  amended;  (7  U.S.C.  1506.  1516).) 

Approved  by  the  Board  of  Directors 
on  December  20.  1978. 

Dated:  March  5.  1979. 

Piter  F.  Cole. 
Secretary,  Federal  Crop 
Insurance  Corporation. 

Approved:  March  13.  1979. 

Bob  Bergland, 
Secretary. 
(FR  Doc.  79-8115  Filed  3-16-79:  8:45  am]  ch 
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TiM*  10 — Energy 

CHAPTER  I— NUCLEAR  REGULATORY 
COMMISSION 

PART  51— LICENSING  AND  REGULA- 
TORY POLICY  AND  PROCEDURES 
FOR  ENVIRONMENTAL  PROTEC- 
TION 

Uranium  Fw«l  Cycl«  ImpcKt*  From 
Sp«nt  Fu«l  R«pro€«ssing  and  Rch 
dioactiv*  Wast*  Managamanf;  Ex- 
tanslon  of  Intarim  Fu«l  Cycl*  Rula 

AGENCY:  Nuclear  Regulatory  Com- 
mission. 

ACTION:  Extension  of  the  interim 
fuel  cycle  rule. 

SUMMARY:  The  Commission  promul- 
gated on  March  14.  1977.  (i2  FR 
13803)  an  interim  rule  identifying  the 
environmental  impact  values  for  the 
uranium  fuel  cycle  which  are  to  be  in- 
cluded in  environmental  reports  and 
environmental  impact  statements  for 
individual  light  water  nuclear  power 
reactors.  The  interim  rule  was  made 
effective  for  18  months  with  the  possi- 
bility of  extension  for  good  cause.  The 
Commission  extended  the  period  of  ef- 
fectiveness through  March  14,  1979 
and  now  finds  good  cause  to  enlarge 
this  period  until  April  30.  1979. 

DATE:  The  Interim  nde  published  at 
42  FR  13803,  March  14.  1977  (10  CFR 
51.20(e))  is  extended  until  April  30. 
1979. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

E.  Leo  Slaggie,  Office  of  the  General 
Counsel.  U.8.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
phone  202-634-3224. 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  that  the  Nucle- 
ar Regulaton'  Commission  has  ex- 
tended throuSh  April  30.  1979  the  ef- 
fectiveness of  the  interim  fuel  cycle 
rule.  10  CFR  51.20(e)  ("table  S-3,"  as 
revised).  The  Commission  finds  this 
extension  desirable  to  avoid  disruption 
in  licensing  pr(x:edures  during  the 
closing  stage  of  preparing  a  final  rule. 

BACKGROUirO 

The  status  of  the  Commission's  in- 
terim fuel  cycle  rule  and  the  course  of 
the  final  rulemaking  up  to  the  submis- 
sion of  the  Heau'lng  Board's  report  on 
the  extensive  evidentiary  record  were 
reviewed  in  the  notice  of  September 
18.  1978  (43  FR  41373).  which  ex- 
tended the  interim  rule  through 
March  14,  1979.  The  purpose  of  that 
extension  was  to  retain  the  advantage 
of  having  a  fuel  cycle  rule  in  place 
during  the  time  needed  for  the  Hear- 
ing Board  to  prepare  its  recommenda- 
tions for  a  final  rule  and  for  the  Com- 
mission to  study  the  record  and  the 
Board's  reconunendatlons  prior  to 
reaching  a  final  decision  in  the  fuel 
cycle  rulemaking. 

The  Board's  recommendations  were 
submitted  on  October  26,  1978.  At  the 
request  of  several  participants  in  the 
rulemaking,  the  Commission  accepted 
written  conunents  on  the  Board's  rec- 
ommendation and  subsequently  heard 
oral  presentations  on  January  19. 
1979.  These  additional  procedures 
proved  valuable  but  have  left  the 
Commission  short  of  time  needed  to 
prepare  a  thorough  explanation  of  its 
decision  before  the  interim  rule  ex- 
pires. 

Accordingly,  the  Conunission  is 
again  confronted  with  the  question 
whether  there  is  good  cause  to  extend 
the  interim  nile  for  an  additional 
period  pending  promulgation  of  a  final 
rule.  The  advantages  of  keeping  the 
interim  rule  in  place  until  a  final  rule 
is  promulgated  remain  as  before.  In 
previously  extending  the  interim  rule 
the  Conunission  relied  in  part  on  the 
Hearing  Board's  view  that  the  rule- 
making record  supported  an  extension 
for  a  reasonable  period.  The  Commis- 
sion has  now  had  an  opportuity  to 
study  these  matters  further  for  itself 
and  has  agreed  with  the  thrust  of  the 
Hearing  Board's  recommendations. 
This  is  not  to  say  that  the  Commission 
has  found  the  interim  rule  or  the  pro- 
posed final  rule,  from  which  the  inter- 
im rule  differs  only  slightly,  free  of 
flaws.  The  Hearing  Board's  recommen- 
dations and  participants'  comments  to 


the  Commission  Identified  several 
issues  which  will  be  carefully  ad- 
dressed in  the  Commission's  statement 
of  consideration.  The  Commission  con- 
tinues to  believe,  however,  that  the  ad- 
vantage of  leaving  the  interim  rule  in 
place  outweighs  the  risk  that  use  of 
the  rule  will  lead  to  unsound  results. 

Accordingly,  the  Conunission  finds 
good  cause  to  extend  the  period  of  ef- 
fectiveness of  the  interim  rule 
through  April  30.  1979. 

Dated  at  Washington,  DC,  this  13th 
day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Samttel  J.  Chilk, 
Secretary  of  the  Commission. 

(FR  Doc.  7»-82»9  Filed  3-l»-79;  8  45  am] 
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THI*  12 — Bonks  and  Banking 

CHAPTER  II— FEDERAL  RESERVE 
SYSTCM 

SUBCHAPTER  A— tOARD  Of  OOVERNOIS  Of 
THC  PEOfRAl  RCSCRVf  SYSTEM 

(Rei.  Q:  Docket  No.  R-021 1  ] 
PART  217— INHREST  ON  DEPOSITS 

Maximum  R«rto«  of  Inlorost  Poyoblo 

AGENCY:  Board  of  Governors  of  the 
Federal  Re.se?Ve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  has  amended 
its  regulations  to  prohibit  the  com- 
pounding of  interest  by  member  banks 
on  time  deposits  of  110.000  or  more 
with  maturities  of  26  weeks  whose  cell- 
ing rate  of  Interest  Is  equal  to  the  dis- 
count rate  on  the  most  recently  issued 
six-month  United  States  Treasury  bills 
(auction  average).  Member  bank  ad- 
vertisements will  be  required  to  con- 
tain a  statement  that  Federal  regula- 
tions prohibit  compounding  of  interest 
during  the  term  of  this  time  deposit 
category. 

EFFECTIVE  DATE:  March  15.  1979. 

FOR  FURTHER  INFORMATION, 
CONTACT: 

Allen  L.  Raiken.  Associate  General 
Counsel  ((202)  452-3625),  or  Gilbert 
T.  Schwartz,  Senior  Attorney  ((202) 
452-3623).  Legal  EMvision.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551. 

SUPPLEMENTARY  INFORMATION: 
Elffective  June  1,  1978,  the  Board  cre- 
ated a  new  category  of  time  deposit 
whose  celling  rate  is  tied  to  the  dis- 
count rate  on  six -month  U.S.  Treasury 
bills.  The  Board's  action  authorized 
member  banks  to  pay  interest  on  time 
deposits  of  $10,000  or  more  with  matu- 


rities of  exactly  26  weeks  at  a  rate  up 
to  the  discount  rate  (auction  average) 
established  for  UJ3.  Treasury  bills 
with  maturities  of  six  months  that  are 
Issued  on  or  immediately  prior  to  the 
date  of  deposit.  Rounding  the  rate  to 
the  next  higher  rate  is  not  permitted 
on  this  category  of  deposit. 

At  the  time  the  new  money  market 
time  deposit  category  was  created,  the 
Board  Indicated  that  compounding  of 
interest  on  the  new  category  would  be 
permitted.  The  Board  has  now  deter- 
mined that  effective  March  IS, 
member  banks  nuiy  not  compound  in- 
terest on  such  time  deposits  received 
on  or  after  that  date  during  the  26 
weeks  that  the  time  deposit  is  out- 
standing. 

Similar  action  is  being  taken  by  the 
Federal  Deposit  Insurance  ConDora- 
tion.  the  FMeral  Home  Loan  Bank 
Board,  and  the  Administrator  of  the 
National  Credit  Union  Administration 
for  depository  Institutions  subject  to 
their  respective  Jurisdictions.  In  addi- 
tion, certain  adjustments  are  being 
made  to  reduce,  in  certain  circum- 
stances, the  maximum  rate  of  Interest 
that  may  be  paid  on  money  market 
(%rilficates  by  insured  savings  and 
loan  ass(x;iations,  savings  bariks  and 
credit  unions.  The  actions  are  being 
taken  at  this  time  to  reduce  somewhat 
the  attractiveness  of  money  market 
time  deposits  and  to  lower  the  costs 
being  incurred  by  thrift  institutions 
offering  these  deposits.  This  will  mod- 
erate the  flow  of  funds  into  such  insti- 
tutions in  the  current  inflationary  en- 
vironment. While  this  action  will 
affect  the  savings  flows  of  thrifts,  it 
will  permit  them  to  continue  to 
remain  competitive  in  attracting  funds 
for  housing. 

Because  (impounding  of  interest  is 
permitted  for  all  other  categories  of 
deposits,  the  Board  believes  it  appro- 
priate for  all  member  bank  advertise- 
ments, announcements,  and  solicita- 
tions, including  deposit  account  bro- 
chures and  other  literature,  concern- 
ing this  deposit  category  to  indicate 
clearly  and  conspicuously  that  Federal 
regulations  prohibit  the  compounding 
of  interest  during  the  term  of  this  de- 
posit. Such  notice  would  serve  to 
inform  prospective  depositors  of  a  ma- 
.terial  difference  between  the  money 
market  time  deposit  category  and 
other  time  deposits  on  which  com- 
pounding is  permitted.  Member  banks 
may.  however,  advertise  an  annual  ef- 
fective rate  of  interest  for  money 
market  time  deposits  based  upon  rein- 
vestment at  maturity  of  principal  and 
interest  earned  if  such  advertisements 
fully  comply  with  the  Board's  guide- 
lines issued  August  8.  1978,  concerning 
the  advertising  for  money  market  time 
deposits.  The  guidelines  provide  that 
if  a  member  bank  advertises  an  annual 
ef fecthre  rate  that  assumes  reinvest- 
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ment  of  principal  and  interest  at  ma- 
turity, the  advertisement,  announce- 
ment, or  solicitation  -  must  contain  a 
clear  and  conspicuous  statement  such 
as  the  following: 

This  is  an  annual  rate  and  is  subject  to 
change  at  renewal. 

In  addition,  the  guidelines  indicate 
that  any  reference  to  U.S.  Treasiu-y 
biUs  in  a  money  market  time  deposit 
advertisement,  announcement,  or  soli- 
clatatlon  requires  the  disclosure  that 
the  rate  of  Interest  paid  on  Treasury 
bills  Is  the  discount  rate.  Any  material 
that  makes  reference  to  the  member 
bank's  annual  effective  yield  and  to 
Treasury  bills  requires  the  disclosure 
of  the  coupon  equivalent  yield  on 
Treasury  bills  computed  on  a  compa- 
rable basis.  Revised  guidelines  to  take 
into  Account  the  Board's  present 
action  will  be  distributed  in  the  near 
future. 

Although  compounding  of  interest 
during  the  term  of  this  deposit  catego- 
ry is  not  permitted,  the  Board  has  de- 
termined that  member  banks  will  (X)n- 
tinue  to  be  permitted  to  compute 
simple  daily  interest  on  a  360-,  365-,  or 
in  a  leap  year,  366-day  basis  in  accord- 
ance with  the  provisions  of  9  217.3(e) 
of  Regulation  Q. 

Member  banks  may  continue  to  com- 
pound interest  on  money  market  time 
deposits  issued  or  renewed  prior  to  the 
March  15.  1979  effective  date  of  this 
action.  However,  upon  renewal  at  ma- 
turity, member  banks  may  not  com- 
pound interest  on  such  deposits.  (In 
this  regard,  member  banks  may  not 
extend  the  maturity  of  money  market 
time  deposits  since  such  obligations 
must  have  a  maturity  of  precisely  26 
weeks.) 

The  Board's  action  was  taken  at  this 
time,  after  consultation  with  the  Fed- 
eral Deposit  Insiu^nce  Corporation, 
the  Federal  Home  Loan  Bank  Board, 
the  National  Credit  Union  Administra- 
tion, and  the  United  States  Depart- 
ment of  the  Treasury.  In  order  to  fa- 
cilitate the  achieven.dnt  of  the  previ- 
ously mentioned  objectives  as  rapidly 
as  possible,  the  Board  finds  that  appli- 
cation of  the  notice  and  public  partici- 
pation provisions  of  5  UJS.C.  553  to 
these  actions  would  be  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  aniendments  ef- 
fective in  less  than  30  days.  The  ex- 
panded procedures  set  forth  in  the 
Board's  policy  statement  of  January 
15,  1979  (44  FR  3957)  were  not  fol- 
lowed strictly  in  promulgating  this 
regtilation  because  of  the  necessity  to 
adopt  the  change  as  quic^y  as  possi- 
ble. 

Pursuant  to  its  authority  under  sec- 
tion 19(J)  of  the  Federal  Reserve  Act 
(12  U.S.C.  371b)  to  prescribe  niles  gov- 
erning the  payment  and  advertisement 
of  interest  on  deposits,  effective 
March   IS.   197d.  the  Board  amends 
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RegulatioirQ~fl2  CFR  Part  217)  as  fol- 
lows: 

1.    Section    217.6    is    amended    by 
adding  paragraph  (J)  to  read: 

S  217.8    Advertising  of  Interent  on  Depos- 
its. 


(J)  Any  advertisement,  announce- 
ment, or  solicitation  relating  to  inter- 
est paid  by  a  member  bank  on  a  time 
deposit  of  $10,000  or  more  with  a  ma- 
turity of  26  weeks  at  a  rate  not  in 
excess  of  the  rate  established  (auction 
average  on  a  discount  bsisls)  for  United 
States  Treasury  bills  with  maturities 
of  six  months  shall  Include  a  clear  and 
conspicuous  notice  that  Federal  regu- 
lations prohibit  tlie  compoimding  of 
interest  during  the  term  of  the  depos- 
it. 

2.  Paragraph  (f)  of  9217.7  is  amend- 
ed by  adding  a  sentence  at  the  end  as 
follows: 

9  217.7  Maximum  rates  of  interest  payable 
by  Memlwr  Banks  on  time  and  Savings 
deposits. 


(f)  Variable  rate  time  deposits  of  less 
than  SI 00,000.  *  *  *  Member  banks 
may  not  compound  interest  during  the 
term  of  this  deposit. 

By  order  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  March 
8,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 
[FR  Doc.  79-8158  Filed  3-18-79;  8:45  am] 
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THIo  13— Businott  Crodit  and 
Astittonco 

CHAPTER  I— SMALL  BUSINESS 
ADMINISTRATION 

(Rev.  9.  Amdt.  14] 
PART  123— DISASTER  LOANS 

Procoduros  for  Roquotfing  Disottor 
Dodorofien*  ond  Tim*  Limit  for  Ro- 
quost 

AGENCY:  Small  Business  Administra- 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  On  September  19,  1978.  a 
proposed  rule  was  published  in  the 
Federal  Register  (43  FR  42016)  for- 
malizing the  procedures  and  time 
frame  within  which  a  physical  disaster 
declaration  must  be  requested  by  the 
Governor  of  the  affected  State.  It  also 
proposed  that  loans  for  farm  pnxluct 
losses    not    be    approved    imtil    the 
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normal  harvest  season  has  passed  in 
order  that  actual  damage  assessmenta 
will  be  acciirate. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  L.  Wray.  Financial  Analyst. 
Small  Business  Administration.  1441 
L  Street.  NW..  Washington,  D.C.. 
20416.  202-6S3-e479. 

SUPPLEMENTARY  INFORMATION: 
As  stated  in  the  Summary,  proposed 
regulations  were  published  formalizing 
Agency  procedures  governing  requests 
for  physical  disaster  declarations  and 
clarifying  when  loans  for  partial  farm 
product  losses  would  be  acted  upon. 
Requests  for  suggestions  on  criteria 
for  determination  when  a  drought  has 
reached  disaster  proportions  were  also 
solicited.  No  comments  on  the  pro- 
posed rules  or  request  for  assistance  in 
defining  drought  disasters  were  re- 
ceived. SBA  is  continuing  its  attempts 
to  define  the  criteria  for  drought  dis- 
asters as  a  part  of  its  ongoing  review 
of  programs.  It  has  been  determined 
that  the  proposed  rules  will  be  adopt- 
ed as  published  since  they  continue 
outstanding  Agency  practice  and  no 
adverse  impacts  have  been  noted. 

Accordingly  and  pursuant  to  the  au- 
thority of  Section  5<bK6)  of  the  Small 
Business  Act  (15  U.S.C.  634).  Part  123. 
Chapter  I.  Title  13  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  fol- 
lows: 

1.  Section  123.1(a)  is  amended  by 
adding  a  new  subparagraph  (4)  as  fol- 
lows: 

§  123.1     General 

(a)  Disaster  loan  authority.  •  •  • 
(4)  Request  by  Governor.  When  the 
Governor  of  a  State  desires  SBA  to 
issue  a  disaster  declaration  with  re- 
spect to  a  physical  disaster  in  that 
State,  such  request  with  supporting 
documentation  shall  be  sent  to  the 
SBA  Regional  Office  having  Jurisdic- 
tion over  that  State  within  60  days  of 
the  occurrence  of  the  disaster.  The 
Regional  Office  will  evaluate  the  re- 
quest and  forward  it.  with  a  recom- 
mendation for  decline  or  approval  to 
the  Associate  Deputy  Administrator 
for  Programs,  who  will  forward  It  to 
the  Administrator  with  a  recommen- 
dation for  approval  or  decline.  The 
Administrator  will  take  final  action 
and  if  the  request  Is  approved,  publish 
a  notice  of  disaster  declaration  in  the 
Federal  Register.  The  Administrator 
may  in  case  of  undue  hardship  extend 
the  filing  time  for  requests. 


2.  Section  123.  2(aK2Hi)  Is  amended 
by  adding  a  sentence  to  the  existing 
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ptu-agraph  so  that  the  paragraph  as 
amended  reads  as  follows: 

i  123.2    EligibUity. 

(a)'  •  • 

(2)«  •  • 

(i)  Assistance  may  be  extended  for 
full  or  partial  farm  product  losses 
(crop  losses  or  dead  livestock)  which 
have  been  suffered  as  a  result  of  a 
physical  disaster.  However,  no  loans 
will  be  approved  for  partial  crop  losses 
until  the  normal  harvest  season  has 
passed  in  order  that  the  actual  loss 
will  have  been  ascertained. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.008.  Physical  Disaster 
Loans). 

Dated:  March  9.  1979. 

William  H.  Mavk.  Jr.. 
Acting  Administrator. 

[FR  Doc.  79-8110  Filed  3-18-79:  8:45  am] 
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THf«  14 — Aaronoutict  and  Spoc* 

CHAPTER  I— FEDERAL  AVIATION  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

SUICHAnn  C— AMCSAFT 

[Docket  No.  79-NW-8-AD:  Amdt.  39-3439] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Be«lng  Mod«l  747  AirploiMS 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
a  new  Airworthiness  Directive  (AD) 
which  requires  inspection,  repair  and 
rework  of  the  electrical  wiring  incased 
within  conduits  between  Number  1 
and  Number  4  main  fuel  tank  boost 
pumps  and  the  rear  spar  on  Model  747 
airplanes.  Abrasion  of  the  main  tank 
boost  pump  electrical  wires  was  found 
during  an  inspection  of  selected  air- 
planes. This  Airworthiness  Directive  Is 
required  to  prevent  inflight  fires  or  ex- 
plosions due  to  electrical  arcing  from 
the  exposed  wires  to  the  conduit. 

DATES:  Effective  date:  April  19.  1979. 
Compliance  Schedule:  As  indicated  In 
text  of  the  AD. 

ADDRESSES:  The  Boeing  Service 
Bulletin  specified  in  this  directive  may 
be  obtained  upon  request  to  the 
Boeing  Commercial  Airplane  Compa- 
ny. P.O.  Box  3707.  Seattle.  Washing- 
ton 98124.  This  docimient  may  also  be 
examined  at  the  Federal  Aviation  Ad- 
ministration. Northwest  Region.  9010 


East   Marginal   Way   South.   Seattle. 
Washington  98108. 


INFORMATION 


FOR   FURTHER 
CONTACT: 

Mr.  Raymond  M.  Bolsenga.  Propql- 
sion.  Section,  ANW-214.  Engineering 
and  Manufacturing  Branch.  FAA 
Northwest  Region.  9010  East  Mar- 
ginal Way  South.  Seattle.  Washing- 
ton 98108.  (206) 767-2520. 

SUPPLEMENTARY  INFORMATION: 
Two  fuel  boost  pumps  for  each  fuel 
tank  Number  1  and  Number  4  are  lo- 
cated in  dry  bay  areas  (dog  houses) 
near  the  outboard  end  of  the  Number 
2  and  Number  3  main  fuel  tanks.  EHec- 
trical  wiring  to  the  pumps  is  Installed 
in  aluminum  conduits  routed  through 
the  Number  2  and  Number  3  tanks  be- 
tween the  wing  spar  and  the  dog 
houses.  Recently,  one  operator,  inves- 
tigating the  cause  of  a  fuel  leak  in  an 
auxiliary  fuel  tank,  found  a  small  hole 
burned  through  the  conduit  that 
houses  the  electrical  wires  to  the  aux- 
iliary fuel  tank  boost  pump.  According 
to  the  report,  a  wire  had  abraded 
against  the  inner  conduit  wall  and 
arced  from  the  conductor  to  the  con- 
duit, producing  a  hole  through  which 
fuel  escaped.  To  prevent  possible  in- 
flight fires  and/or  explosions  in  the 
auxiliary  fuel  tanks,  a  telegraphic  Air- 
worthiness Directive  was  issued  on  De- 
cember 22,  1978. 

The  conduit  and  wiring  installations 
for  the  main  tanks  are  similar,  but  not 
Identical,  to  the  auxiliary  fuel  tank 
wiring  installations.  An  inspection  of 
the  Nvunber  1  and  Number  4  main  fuel 
tank  boost  pump  wiring  was  initiated 
on  airplanes  in  airline  service  in  order 
to  evaluate  the  possible  extent  of  wire 
chafing  existing  on  airplanes  in  the 
airline  fleet.  Results  of  the  survey  in- 
dicate that  chafing  and/or  abrasion 
has  occurred  on  those  main  tank  boost 
pump  wires.  Initial  findings  from  the 
survey  Indicate  that  the  degree  of  wire 
insulation  damage  is  related  to  air- 
plane flight  hours  and  type  of  wire  in- 
sulation. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  airplanes  of  this 
same  type  design,  an  Airworthiness  Di- 
rective is  being  issued  to  require  re- 
moval of  each  wire  bundle  from  the 
Number  1  and  Number  4  main  tank 
boast  pump  wire  conduits,  cleaning 
and  close  inspection  for  damage  of 
each  wire  in  the  bundles,  repairing  or 
replacement  of  damaged  wires  as  nec- 
essary, tying  the  wire  bundles  at  six- 
inch  intervals,  installing  two  teflon 
sleeves  over  the  wires  and  then  rein- 
stalling the  bundles  in  the  respective 
conduits.  Accomplishment  of  the 
above  in  accordance  with  Boeing  Serv- 
ice BuUetin  No.  747-28-A2092  is  to  be 
considered  terminating  action  for  this 
Airworthiness  Directive. 


The  number  of  hours  time  in  service 
compliance  time  for  the  inspection, 
repair  and  modifications  has  been  es- 
tablished by  the  agency  on  the  basis  of 
safety  considerations,  and  is  the  same 
as  that  recommended  by  the  manufac- 
turer in  the  applicable  service  bulletin. 
This  compliance  time  provides  the 
lead  time  for  opdhttors  to  schedule 
and  plan  compliance  with  the  AD  with 
a  minimum  burden.  To  prescrbe  the 
inspection,  repair  and  modifications 
required  by  this  AD  under  the  usual 
notice  and  public  procedures  followed 
by  the  agency  within  the  time  the 
agency  has  determined  is  required  in 
the  interest  of  safety,  would  necessar- 
ily result  in  a  reduction  of  the  compli- 
ance lime  for  the  inspection,  repair 
and  modifications  required  by  this  AD. 
This  could  possibly  leave  the  operators 
insufficient  time  to  schedule  airplanes 
for  compliance  with  the  AD.  There- 
fore, accomplishment  of  the  inspec- 
tion, repair  and  modifications  required 
by  this  AD  within  the  time  the  agency 
has  determined  Ls  necessary,  makes 
strict  compliance  with  the  notice  -and 
public  procedure  provisions  of  the  Ad- 
ministrative Procedure  Act  impractica- 
ble and  this  amendment  becomes  ef- 
fective 30  days  after  publication  in  the 
Federal  Register.  However,  interested 
persons  are  invited  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire  regarding  this  AD. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
duplicate  to:  Federal  Aviation  Admin- 
istration, Northwest  Region.  Office  of 
the  Regional  Counsel.  Attention:  Air- 
worthiness Rules  Docket,  Docket  No. 
79-NW-6-AD.  9010  East  Marginal  Way 
South.  Seattle.  Washington  98108.  AU 
communications  received  before  the 
effective  date  will  be  considered  by  the 
Administrator,  and  the  AD  may  be 
changed  in  the  light  of  comments  re- 
ceived. All  comments  will  be  available 
both  before  and  after  the  effective 
date  in  the  Rules  Docket  for  examina- 
tion by  interested  persons.  Operators 
are  urged  to  submit  their  comments  as 
early  as  possible  since  it  may  not  be 
possible  to  evaluate  comments  re- 
ceived near  the  effective  date  in  suffi- 
cient time  to  amend  the  AD  before  it 
becomes  effective. 

AoOPTIOlf  or  THE  AKENDMEirT 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor, {39.13  of  the  Federal  A\iation 
Regulations  (14  CFR  39.13)  is  amend- 
ed by  adding  the  following  new  Air- 
worthiness Directive: 

BoEuia:  Applies  to  Boeins  Model  747  series 
airplanes  certificated  in  all  categories. 
Compliance  required  as  indicated  on 
Group  I  and  Oroup  11  airplanes  as  iden- 
tified in  Boeing  Alert  Service  Bulletin 
747-28-A2092.  To  prevent  abrasion  of 
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fuel  tank  boost  pump  electrical  wires, 
accomplish  the  following: 

A.  Within  750  hours  time  in  senice  or  two 
(2)  months  after  the  effective  date  of  this 
Airworthiness  Directive,  whichever  comes 
first,  unless  already  accomplished  on  Group 

1  airplanes  with  30,000  hours  or  more  time 
in  ser\ice  and  Group  II  airplanes  with  6000 
hours  or  more  time  in  service,  inspect, 
repair  and  modify  the  Numlier  I  and 
Numl}er  4  main  fuel  tank  boost  pump  wiring 
in  the  conduits  in  main  fuel  tanks  Numbers 

2  and  3  In  accordance  with  Boeing  Alert 
Service  Bulletin  747-28-A2092  dated  Febru- 
ary 12,  1979.  or  later  FAA  approved  revision. 
Equivalent  Inspections,  repsirs  and  modifi- 
cations may  be  used  when  approved  by  the 
Chief.  Engineering  and  Manufacturing 
Branch.  FAA  Northwest  Region.  9010  East 
Marginal  Way  South,  Seattle.  Washington 
98108. 

The  manufacturer's  specifications  and 
procedures  Identified  and  described  in  this 
directive  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(aKl). 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer,  may  obtain  copies 
upon  request  to  Boeing  Ckxnmercial  Air- 
plane Company.  Post  Office  Box  3707,  Seat- 
tle. Washington  98124.  These  documents 
may  also  be  examined  at  FAA  Northwest 
Region.  9010  East  Marginal  Way  South.  8e- 
atUe.  Washington  98108. 

This  amendment  becomes  effective 
April  19.  1979. 

(Sees.  313(a),  601.  603,  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1354(a),  1421, 
1423);  sec.  6(c).  Department  of  Transporta- 
tion Act  (49  U.S.C.  1655(c):  and  14  CFR 
11.89) 

Note:  The  FAA  has  determined  that  this 
document  Involves  a  regulation  which  is  not 
considered  to  be  significant  under  the  proce- 
dures and  criteria  prescribed  by  Executive 
Order  12044  and  implemented  by  Interim 
Department  of  Transportation  guidelines 
(43  FR  9582;  March  8. 1978). 

Issued  in  Seattle.  Washington,  on 
March  9. 1979. 

C.  B.  Walk.  Jr.. 
Director,  Northtoeat  Region. 

NoTc— The  incorporatloD  by  reference 
provisions  in  the  doctmients  were  approved 
by  the  Director  of  the  Federal  Register  on 
June  19.  1967. 

IFR  Doc.  79-7992  PUed  3-16-79;  8:45  am] 
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[Docket  No.  79-SO-22.  Amdt.  39-3437] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

6ulfstr«oni  AnMricon  Corp.  (Foriwriy 
Grumman  Am«ricon  Avkrtton 
Corp.);  Med*ls  G-159  and  G-1159 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  An  emergency  airwcHthi- 
ness  Directive  (AD)  was  adopted  on 
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February  16,  1979.  and  made  effective 
immediately  upon  receipt  of  an  air- 
mail letter  to  all  United  States  opera- 
tors of  Oulfstream  American  Model 
G-159  and  0-1159  airplanes.  Copies  of 
that  letter  have  been  sent  also  to  for- 
eign civil  aviation  authorities  having 
bi-lateral  agreements  with  the  United 
States,  and  to  foreign  civil  aviation  au- 
thorities that  have  reported  this  make 
and  these  models  aircraft  having  been 
entered  on  their  registries.  This  direc- 
tive required,  prior  to  further  flight, 
inspection  of  the  aircraft  engine  and 
APU  fire  bottle  installations  to  deter- 
mine the  presence  of  electrical  shunt 
that  may  have  been  left  inadvertently 
attached  across  the  fire  extinguisher 
cartridge  terminals;  and  removal  of 
any  shunts  so  installed.  This  AD  was 
needed  to  assure  normal  fire  eztin- 
gtUsher  operation. 

DATES:  This  amendment  is  effective 
April  2.  1979,  and  was  effective  upon 
receipt  for  all  recipients  of  the  airmail 
letter  dated  February  16, 1979. 

ADDRESSES:  Gulfstream  American 
Alert  Customer  Bulletins  No.  11  for 
Model  G-159,  and  No.  17  for  Model  G- 
1159.  both  dated  February  16,  1979. 
may  be  obtained  from  the  Gulfstream 
American  Corporation,  Product  Sup- 
port Department.  Travis  Field,  P.O. 
Box  2206.  Savannah,  Georgia  31402. 

Copies  of  these  buUetins  are  located 
in  Room  275.  Engineering  and  Manu- 
facturing Branch,  FAA,  Southern 
Region,  3400  Whipple  Street,  East 
Point,  Ga.  30344. 

FOR  FURTHER  INFORMATION 
CONTACT: 

W.  S.  Thomas.  Aerospace  E^ngineer, 
Engineering  and  Manufacturing 
Branch,  Flight  Standards  Division, 
FAA.  P.O.  Box  20636,  Atlanta.  Ga. 
30320,  telephone  (404)  763-7435. 

SUPPLEMENTARY  INFORMATION: 
An  operator  of  a  Gulfstream  American 
Model  1159  reported  that  inspection 
revealed  the  presence  of  electrical 
shunts  that  had  l>een  left  inadvertent- 
ly installed  across  the  terminals  on  aU 
three  fire  extinguisher  bottle  car- 
tridges. Such  shunts  are  installed  for 
shipping  safety  and  must  be  removed 
for  normal  fire  extinguisher  bottle  dis- 
charge in  the  event  of  fire  in  an 
engine  or  APU  installation.  These 
shimts  may  have  been  left  installed  in- 
advertently upon  initial  fire  bottle  in- 
stallation, or  at  any  time  a  fire  bottle 
has  been  removed  and  replaced.  In  ad- 
dition, there  is  no  other  means  than 
visual  inspection  to  determine  that  the 
shunts  have  been  removed.  Sin(«  the 
same  extinguisher  bottles  and  car- 
tridges are  used  in  Model  G-159  air- 
planes, this  condition  may  exist  also 
on  airplanes  of  that  model. 

Since  a  situation  existed  that  re- 
quired immediate  corrective  action,  it 
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was  found  that  notice  and  public  pro- 
cedure thereon  were  impractical  and 
contrary  to  the  public  Interest,  and 
good  cause  existed  for  making  the  AD 
effective  immediately  to  all  known 
United  States  operators  of  Gulfstream 
American  Models  G-159  and  0-1159 
by  the  airmail  letters  dated  February 
16.  1979.  This  condition  still  exists  and 
the  emergency  AD.  as  issued  except 
for  added  information,  is  hereby  pub- 
lished in  the  Federal  Register. 

Adoption  op  thk  Amendment 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor, §39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

GuLTSTREAM  Akexicah  (formerly  Orumman 
American  Aviation  Corporation).  Applies  to 
Model  0-159.  all  aerial  numbers;  and  to 
Model  G-1159.  serial  numbers  1  through  238 
and  775.  certificated  in  all  categories. 

Compliance  is  required  prior  to  further 
flight,  unless  already  accomplished. 

To  prevent  a  potential  hazard  caused  by 
inability  to  discharge  the  engine  or  APt7 
fire  extinguisher  bottles,  accomplish  the  fol- 
lowing: 

(1)  Inspect  the  cartridge  terminals  on 
each  aircraft  engine  and  APU  fire  extin- 
guisher bottle  (container)  for  the  presence 
of  electrical  shunts.  Shunts  are  installed  for 
safety  in  shipping  and  handlii^  and  inad- 
vertently may  have  been  left  installed. 

(2)  Remove  any  electrical  shunts  found  on 
the  cartridge  terminals,  using  procedures  In 
the  applicable  aircraft  maintenance  manual. 

Oulfstream  American  Alert  Customer  Bul- 
letins No.  11  for  Model  G-159.  and  No.  17 
for  Model  G-1159.  both  dated  February  16, 
1979,  pertain  to  this  subject. 

This  amendment  is  effective  April  2, 
1979. 

(Sees.  313(a),  601.  603.  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1354(a),  1421. 
1423);  sec.  6(c).  Department  of  Transporta- 
tion Act  (49  U.S.C.  1655(c);  14  CFR  11.89) 

Issued  in  Elast  Point,  Ga.,  on  March 
7.  1979. 

Phillip  M.  Swatek, 
Director.  Southern  Region. 
CFR  Doc.  79-7990  PUed  3-16-79;  8:45  ami 
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[Airworthiness  Docket  No.  79-ASW-8. 
Amdt.  39-34381 

PART  39— airworthiness 
MSECTIVES 

Moon«y  Aircraft  Corp.  Models  M20F 
and  M20J  Airplanes 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT.  I 

ACTION:  Pinal  rule.  I 

SUMMARY:  This  amendment  adopts 
a  new  airworthiness  directive  which 
applies  to  Moooey   M20F  and  M30J 


aircraft  with  registration  as  indicated 
and  equipped  with  Edo-Aire  Mitchell 
Century  III  autopilot.  Model  AK523  in 
accordance  with  STC  SA3047SW-D. 
The  amendment  is  needed,  to  assure 
that  the  pitch  servo  push  rod  and  cap- 
stan will  not  travel  over  center  and 
lock  the  aircraft  elevator  control 
system  in  the  nose  down  position. 

DATES:  Effective  date:  March  26. 
1979.  Compliance  schedule  as  pre- 
scribed in  tKKty  of  A.D. 

ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  uix>n  request 
to:  Director,  Products  and  Service. 
Edo-Aire  Mitchell.  P.O.  Box  610,  Mu- 
nicipal Airport,  Mineral  Wells,  Texas 
76067,  telephone  number  817-325- 
2517.  A  copy  of  the  service  bulletin  is 
contained  in  the  Public  Docket  at 
Room  916,  800  Independence  Avenue 
SW,  Washington.  DC.  20591  or  at  the 
Office  of  the  Regional  Counsel.  South- 
west Region.  Federal  Aviation  Admin- 
istration. 4400  Blue  Mound  Road,  Fort 
Worth.  Texas  78106. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Tommie  S.  Plummer.  Systems  and 
Equipment  Section  (ASW-213.7),  En- 
gineering and  Manufacturing 
Branch.  Federal  Aviation  Adminis- 
tration. Post  Office  Box  1689,  Fort 
Worth,  Texas  76101,  Telephone 
number  817-624-4911,  extension  518. 

SUPPLEMENT  ARY^INFORMATION: 
The  FAA  has  recelvecha  report  of  a 
locked  over  center  elevator  servo  in  a 
Mooney  Model  M20J  aircraft  equipped 
with  an  Edo-Aire  Mitchell  Century  III 
autopilot.  This  condition  occurred 
during  a  preflight  check  of  the  autopi- 
lot and  elevator  control  system.  Since 
this  condition  is  likely  to  exist  or  de- 
velop on  other  airplanes  of  the  same 
type  design,  an  airworthiness  directive 
is  being  issued  which  requires  inspec- 
tion of  25  Mooney  M20F  and  M20J  air- 
craft of  known  registration  number  to 
determine  whether  an  elevator  servo 
stop  bracket  Is  installed.  If  there  is  no 
stop  bracket  installed,  one  can  be  ob- 
tained from  Eklo-Aire  Mitchell  free  of 
charge.  Edo-Aire  Mitchell  is  authoriz- 
ing their  distributors  $20.00  labor  al- 
lowance for  each  Inspection  and  instal- 
lation. 

A  situation  exists  that  requires  the 
immediate  adoption  of  this  regulation, 
and  parts  and  a  labor  allowance  are 
furnished  by  the  autopilot  manufac- 
turer with  only  a  service  scheduling 
burden  on  the  aircraft  owTiers  and  op- 
erators. Therefore,  it  Is  found  that 
notice  and  public  procedure  hereon 
are  impracticable  and  good  cause 
exists  for  making  this  amendment  ef- 
fective in  leas  than  30  daya 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. {39.13  of  Part  39  of  the  Federal 


Aviation  Reculations  (14  CPR  39.18)  is 
amended  by  adding  the  following  new 
Airworthiness  Directive. 

MooifTY.  Applies  to  models  M20F  and  M20J, 
registration  numbers:  N3207F.  N201A. 
N9545M.  N201WX.  N201EU.  N201MF. 
N201TN.  N201MR.  N201NW.  N201WT. 
N201TS.  N201KJ.  HB-DWK.  N201YD. 
N201YB.  N201WE,  N201JF.  OE-DHM. 
N201TW.  N201ND.  N201MS.  N201OJ. 
N201WM.  N201MW.  and  N201SE. 

Compliance  is  required  within  the  next  25 
hours  of  flight  time  after  the  effective  date 
of  this  Airuorthlness  Directive  (unless  al- 
ready accomplished). 

To  prevent  elevator  control  lock,  accom- 
plish the  following: 

1.  Inspect  the  pitch  servo  installation  in 
accordance  with  Edo-Aire  Mitchell  Service 
Bulletin  MB- 14  dated  3/30/78  and  assure 
servo  stop  bracket  part  number  7B1320  Is  in- 
stalled and  adjusted  in  accordance  with  SB 
MB-14.  paragraph  5. 

X  If  servo  stop  bracket  is  not  installed,  ac- 
complish the  installation  in  accordance  with 
Service  BuUetin  MB-14. 

This  amendment  becomes  effective 
March  26.  1979. 

(Sees.  313(a),  601,  603,  Federal  Aviation  Act 
of  1958,  as  amended.  (49  U.S.C.  1354(a), 
1431,  1423);  sec.  6(c).  Department  of  Trans- 
portation Act  (49  U.S.C.  1665(c):  14  CFR 
11.89)) 

Nora— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State- 
ment under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949.  and 
OMB  Circular  A- 107. 

Issued  in  Fort  Worth,  Texas,  on 
March  8,  1979. 

PAtn.  J.  Baker, 

Acting  Director, 
Southwest  Region. 

Note.— The  Incorporation  by  reference 
provisloiu  in  this  document  was  approved 
by  the  Director  of  the  Fkddial  Register  on 
June  19.  1967. 

(FR  Doc  7»-7988  FUed  3-lft-7»-.  8:45  ami 
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[Airspace  Docket  No.  78-EA-107I 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

Designation  of  Transition  Area: 
Petersburg,  W.  Vo. 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACrriON:  Pinal  rule. 

SUMMARY:  This  rule  will  designate  a 
Petersburg.  W.  Va,  transition  area 
over  Grant  County  Airport,  Peters- 
burg. W.  Va.  This  designation  will  pro- 
tect aircraft  using  the  IFR  departure 
and  arrival  procedures  for  the  airport. 


This  designation  results  from  estab- 
lishment of  a  new  NDB  instrument  ap- 
proach to  the  airport. 

EFFECTIVE  DATE:  0901  Gjn.t..  April 
5,1979. 

FOR  KUHllil!3t  INFORMATION 
CONTACT: 

CSiarles  J.  Bell.  Airspace  and  Proce- 
dures Branch.  AEA-S30.  Air  Traffic 
Division.  Federal  Aviation  Adminis- 
tratioa.  Federal  Building.  J.  F.  K.  In- 
ternational Airport.  Jamaica.  New 
York  11430.  telephone  (212)  995- 
3391. 


Dorcas.  W.  Va.  RBN.  exteaMng  traaa  42ie 
RBN  to  20  mUes  north  of  tlie  RBN. 

[FR  Doc.  79-7986  PUed  3-16-79;  8:45  am] 


SUPPLEMENTARY  INFORMATION: 
An  NPRM  was  published  in  the  Ferrai- 
AL  Register  on  page  58827  on 
Monday,  December  18,  1978,  so  as  to 
propose  additional  controlled  airspace 
protection  for  IFR  arrivals  into  the 
Grant  County  Airport. 

This  rule  will  designate  a  transition 
area  with  a  5-mile  radius  aroimd  the 
airport  and  with  a  20  by  10  mile  exten- 
sion to  the  north  and  8.5  by  6  miles  to 
the  southeast. 

Interested  parties  were  given  an  op- 
portunity to  submit  comments  on  the 
proposal.  The  Department  of  the  Na\'y 
has  noted  the  possibility  of  delays  be- 
cause of  conflictions  between  users  of 
the  NDB  approach  and  Navy  aircraft 
using  amongst  other  routes.  IR-720.  It 
is  conceded  that  some  delays  may 
appear  but  as  suggested  by  the  Navy, 
the»'  will  be  well  within  the  capability 
for  solution  of  air  traffic  control. 
There  were  no  further  objections. 

AoopTioH  OP  THC  Amendment 

AccoTdlng:ly,  ptirsuant  to  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. Subpart  G  of  Part  71  of  the  Feder- 
al Anation  Regulations  (14  CFR  Part 
71)  is  amended,  effective  0901  Gjn.t. 
April  5,  1978,  as  published. 

(Sec.  807(a).  Sia(a).  Federal  Aviation  Act  of 
1958  (49  VS.C.  1348(a).  1354(c));  sec.  6(c). 
Department  of  Transportation  Act  (49 
V£.C.  16S5(c));  and  14  CFR  11.69) 

Issued  in  Jamaica,  New  York,  on 
March  2.  1979. 

L.  J.  Cardinali,  . 
Acting  Director, 
Eastern  Region. 

I.  Amend  5  71  181  of  Part  71  of  the 
Federal  Aviation  Regulations  by  desig- 
nating a  Petersburg.  West  Virginia. 
700 -foot  floor  transition  area  as  fol- 
lows:. 

PETERSBirRC.  W.  VA. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  center  88-59^  N..  7908 34  W..  of 
Grant  County  Airport.  Petersburg.  W.  Va.: 
.within  3  miles  each  side  of  the  116  bearing 
from  the  Dorxms.  W.  Va..  RBN  (3«-59  26  N.. 
79  06  34  W).  extending  from  the  RBN  to 
8J  miles  southeMt  of  the  RBN;  within  5 
miles  each  side  of  the  357*  bearing  from  the 
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lAtnpacf  Docket  Mo.  78-S0-T21 

PART  71-^DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AKSPACE,  AND  RE- 
PORTING JOINTS 

AHorotion  of  Transition  Aroo, 
Don«dsonvillo,  Georgia 

AGENCY:  Federal  Aviation  Admini^ 
trationtPAA?.  DOT. 

ACTION:  Pinal  Rule. 

SUMMARY:  This  rule  alters  the  Don- 
alsonville,  Georgia,  transition  area  and 
lowers  the  base  of  controlled  airspace 
in  the  vicinity  of  the  Oonalsonville 
Municipal  Aiiport  from  1200  to  700 
feet  AGL  to  accommodate  Instrument 
Flight  Rule  (IFR)  operations.  A  new 
public  use  instrument  approach  proce- 
dure has  been  developed  for  the  Oon- 
alsonville Municipal  Airport,  and  the 
additional  controlled  airspace  is  re- 
quired to  protect  aircraft  executing 
the  approach  procedure. 

EFFECTIVE  DATE:  April  26.  1979. 

ADDRESS:  Federal  Aviation  Adminis- 
tration. Chief.  Air  Traffic  Division. 
P.O.  Box  20636.  Atlanta.  Georgia 
30320. 

FOR      FURTHER      INFORMATION 

CONTACT 
Harlen  D.  Phillips.  Airspace  and  Pro- 
cedures Branch,  Federal  Aviation 
Administration,  P.O.  Box  20636.  At- 
lanta, Georgia  30320;  telephone:  404- 
763-7646. 

SUPPLEMENTARY  INFORMATION: 
A  Notice  of  Proposed  Rulemaking  was 
published  In  the  Federal  Register  on 
Monday,  December  18,  1978  (43  FR 
58826),  which  proposed  the  alteration 
of  the  IDonalsonville,  Georgia.  Transi- 
tion Area.  No  objections  were  received 
from  this  Notice. 

AoomoN  OP  the  Ahendmeht 

Accordingly.  Subpart  G,  S  71.181  (44 
FR  442)  of  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  G.m.t.,  April 
26.  1979,  as  follows: 

DonaLBONVILLE,  Gborgia 

*••  •  •  Donalsonville  Airport  •  •  •"  is 
deleted  and  "Donalsonville  Municipal 
Airport  •  •  •"  Is  suttstituted  therefor. 

"*  *  *  within  3  miles  each  side  of  the 
188  bearing  from  the  Donalsonville 
RBN  (latitude  31°00  37'N.,  longitude 
845232 "W.i  extending  from  the  6.5 


mOe  radius  mreh  to  €.5  miles  soutti  tif 
theRBIf  •  •  *"iB«died. 

(Sec.  307(a)  of  the  Federal  A\iatlon  Act  of 
1958,  as  amended  (49  U.8.C.  1348(a))  sec 
^c)  Departnteot  of  Transpmtctlon  Act  (49 
U.S.C.  16SS(c))) 

Note.— The  Fedecal  AviaUon  Administra- 
tion has  determined  that  this  document  in- 
volves a  regulation  which  Is  not  nmsidered 
to  be  significant  under  the  procedures  and 
criteria  prescribed  by  Executive  Order  1 2044 
and  as  implemenled  by  interim  Department 
of  Transportation  guidelines  (43  FR  9582; 
March  8, 1978). 

Issued  in  East  Point.  Oa.,  on  March 
8,  1979. 

I*HIUJP  M.  Swatcx. 
Director.  Southern  Region. 

[FR  Doc.  79-7991  PHed  5-16-79;  S:4«  ami 
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(Airspace  Docket  No.  78-I;A-691 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING POINTS 

Designation  sf  Transition  Aroo: 
Summorsville,  W.  Vo. 

AGENCY:  Federal  AviaUon  Adminis- 
tration (FAA),  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  This  rule  will  designate  a 
Simunersville.  W.  Va,  transition  area, 
over  SiunmersviUe  Airport.  Summers- 
vine.  W.  Va.  This  designation  wUl  pro- 
vide protection  to  aircraft  executing 
the  new  SDF  RWY  4  and  NDB  RWY  4 
standard  instrument  approaches 
which  have  been  developed  for  the  air- 
port. An  instrument  approach  proce- 
dure requires  the  designation  of  con- 
trolled airspace  to  protect  instrument 
aircraft  utilizing  the  instrument  ap- 
proach. 

EFFECTIVE  DATE;  0901  G.m.t.  April 
12.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  J.  Bell,  Airspace  and  Pr<x;e- 
dures  Branch.  AEA-530,  Air  Traffic 
Division.  Federal  Aviation  Adminis- 
tration, Federal  Building.  J.F.K.  In- 
ternational Airport.  Jamaica.  New 
York  11430.  telephone  (212)  995- 
3391. 

SUPPLEMENTARY  INFORMATION: 
An  NPRM  was  published  in  the  Feder- 
al Register  on  page  37709  on  Thurs- 
day, August  24,  1978,  so  as  to  provide 
additi(3>pal  controlled  airspace  protec- 
tion for  IFR  arrivals  into  the  Sum- 
merB\ille  Airport.  Summersville,  W. 
Va.  The  area  Is  designated  by  estab- 
lishing controlled  airspace  within  a 
6.5-mlle  radius  arc  of  the  airport  and 
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an  exterwion  9  miles  wide  reaching  to 
approximately  14  miles  to  the  south- 
west. Interested  parties  were  given  an 
opportunity  to  submit  comments  on 
the  proposal.  No  objections  were  re- 
ceived. 

Adoption  op  the  Amendment 

Accordingly,  pursuant  io  the  author- 
ity delegated  to  me  by  the  Administra- 
tor. Subpart  G  of  Part  71  of  the  Feder- 
al Aviation  Regulations  (14  CFR  Part 
71)  is  amended,  effective  0901  O.m.t. 
April  12.  1979.  as  published. 

(Sec.  307(a).  313(a),  Federal  Aviation  Act  of 
lOM  (49  U.8.C.  1348(a)  and  1354(c));  sec. 
6(c).  Department  of  Transportation  Act  (49 
V&C.  1665(c)):  14  CFR  11.69). 

Issued  in  Jamaica,  New  York,  on 
March  2,  1979. 

L.  J.  Cardinali. 
Acting  Director,  Eastern  Region. 

1.  Amend  5  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  by  desig- 
nating a  Summersville.  West  Virginia. 
700- foot  floor  transition  area  as  fol- 
lows: 

Summersville.  W.  Va. 

That  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  8.5-mlle  radius  of  the  center. 
38*13  50  N.,  80  52  15  W..  of  Summers- 
ville Airport.  Summersville,  W.  Va.: 
within  4.5  miles  each  side  of  a  085* 
bearing  and  a  215'  bearing  from  the 
Nicholas,  W.  Va.,  RBN  (38  1030  N.. 
80*55' 13"  W.).  extending  from  4.5  miles 
northeast  of  the  RBN  to  9  miles 
southwest  of  the  RBN;  within  3.5 
miles  each  side  of  a  214'  bearing  from 
the  Nicholas.  W.  Va.  RBN.  extending 
from  the  RBN  to'll  miles  southwest 
of  the  RBN. 

(FR  Doc.  79-1987  Filed  3  16-79;  8:45  am) 
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(Airspace  Docket  No.  79-WA-n 
PART  73— SfEOAL  USE  AIRSPACE 

Ah«r«ition  of  R*»tric«*d  Ar*os 
Correction 

In  PR  Doc.  79-6679  appearing  on 
page  12640  in  the  issue  for  Thursday. 
March  8.  1979,  first  column,  eleventh 
line  from  the  bottom.  ••30'23  46"  N." 
should  read  ••30'23  00   N. 


RULES  AND  REGULATIONS 

(6750-01 -Ml 

THI*  16     C«imwfckil  Pr««tic«« 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

St^CHATTH  A— OtGANIZATION, 
MOCfOUtES  AND  IUl£S  Of  Pff ACTICE 

PART  1— GENERAL  PROCEDURES 

Svbport  B— Rul««  orHl  Rulemaking 
Und«r  S«<.  18<«)(1}(B)  of  th«  FTC 
Act  As  Aiii«nd*d  by  Public  Low 
93-637 

SubpcKt  C — Rulos  ond  Rulomoking 

Trade  RscmjiTioN  Rolemakinc 
Procedures 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Interim  rule. 

SUMMARY:  The  rule  establishing 
procedures  for  handling  communica- 
tions by  persons  not  employed  by  the 
Commission  to  Commissioners  or 
Commission  advisors  with  respect  to 
trade  regulation  rulemaking  proceed- 
ings is  being  amended  to  permit  such 
communications  under  certain  circum- 
stances. The  Rules  of  Practice  are  also 
being  amended  to  apply  similar  proce- 
dures to  the  Commission's  other  sub- 
stantive rulemaking  proceedings. 
>Vhile  this  interim  rule  is  effective  im- 
mediately, the  Commission  Invites 
comments.  The  Commission  will 
review  all  comments  received  and  take 
whatever  action,  if  any.  it  deems  ap- 
propriate. 

DATES:  This  interim  rule  is  effective 
March  19,  1979. 

Comments  are  invited  and  must  be 
received  on  or  before  April  18.  1979. 

ADDRESS:  Send  comments  to  Office 
of  the  Secretary,  Federal  Trade  Com- 
mission, 6th  and  Pennsylvania  Avenue 
NW..  Washington.  D.C.  20580. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Thomas  A.  Sheehan.  Attorney. 
Office  of  General  Courwel.  Federal 
Trade  Commission.  6th  and  Pennsyl- 
vania Avenue  NW.,  Washington. 
D.C.  20580.  (202)  523-3865. 

SUPPLEMENTARY  INFORMATION: 
On  September  1  and  November  28. 
1977,  (42  FR  43973  and  60561).  the 
Commission  announced  a  rule.  Rule 
1.18(c),  that  prohibit*  communications 
to  Commissioners  or  their  personal 
staffs  from  persons  not  employed  by 
the  Commission  with  respect  to  the 
merits  of  pending  trade  regulation 
rulemaking  proceedings  (hereafter  re- 
ferred to  as  "outside  communica- 
tions"). Based  on  its  experience  with 
Rule  1.18(c).  the  Commission  has  de- 
termined to  amend  it  to  permit  outside 


communications  at  certain  stages  of 
the  rulemaking  proceedings  so  long  as 
the  contents  of  such  communications 
are  made  fully  available  to  the  public. 
(The  specific  changes  in  the  rule  are' 
discussed  in  more  detail  below.) 

The  present  total  ban  on  outside 
communications  was  adopted  by  the 
Commission  to  preserve  the  integrity 
of  the  rulemaking  process  and  to  avoid 
the  appearance  of  unfair  access  to 
decisionmakers.  After  more  than  a 
years  experience  with  this  rule,  the 
Commission  believes  that  these  goals 
can  be  achieved  by  means  of  a  less  re- 
strictive rule  that  would  permit  the 
Conunisslon  to  obtain  potentially 
useful  access  to  Information  from  per- 
sons outside  the  Commission  without 
impairing  the  rulemaking  process 
itself.  The  requirement  that  communi- 
cations be  made  available  to  the  public 
ensures  that  a  full  and  complete 
record  is  accessible  both  to  persons 
participating  in  the  proceeding  and  to 
a  reviewing  court.  This  approach  is 
consistent  with  that  taken  by  the  Ad- 
ministrative Conference  of  the  United 
States  in  its  Recommendation  77-3.  1 
CFR  305.77-3.  and  has  received  the  en- 
dorsement of  Professor  Davis.  See 
Davis.  Administrative  Law  Treatise 
553-54  (2nd  ed.  1978).  The  amended 
rule  would  permit  the  Commission  to 
receive  information  to  assist  In  its 
decisionmaking  process  that  it  is  pres- 
ently prohibited  by  its  rules  from  con- 
sidering. An  example  of  this  problem 
is  the  ntmierous  letters  that  are  mis- 
takenly addressed  to  Commissioners 
by  members  of  the  public  who  desire 
to  submit  comments  for  the  record. 
Under  the  present  rule  such  letters 
are  "prohibited  communications"  and 
the  Commission  is  unable  to  consider 
the  comments  contained  In  thc«e  let- 
ters. Similarly,  the  present  prohibition 
on  oral  outside  communications  pre- 
vents an  individual  Commissioner 
from  engaging  in  formal  discussions 
that  would  lllimilnate  a  matter  of  par- 
ticular interest  to  that  Commissioner. 
So  long  as  the  integrity  of  the  record 
is  protected,  the  Commission  should 
be  permitted  access  to  Information 
that  could  aid  in  its  deliberations,  and 
the  amended  rule  seeks  to  strike  the 
appropriate  balance  between  these 
concerns. 

Written  Communications 

The  amended  rule  makes  clear  that 
conunents  on  a  proposed  rule  should 
be  directed  to  the  Presiding  Officer. 
Written  conununications  that  are  di- 
rected to  a  Commissioner  or  a  Com- 
missioner advisor  ■  will  be  treated  in 
the  following  manner 


■The  change  In  the  rule  from  'any 
member  of  a  Commlwloner's  personal  staff ' 
to  "any  . . .  Commlaaioner  advisor"  is  merely 
to  clarify  that  clertcal  personnel  in  a  Com- 
miasloner's  office,  who  do  not  participate  In 
the  decislonntaklnc  proceas.  are  not  within 
the  scope  of  the  rule. 


(1)  Communications  received  within 
the  period  for  acceptance  of  initial 
written  comments  will  be  forwarded 
prcmiptly  to  the  Presiding  Officer  for 
plljpenient  on  the  rulemaking  record. 

(2)  Comnuinicatlon  received  after 
the  period  for  initial  »Titten  com- 
ments but  prior  to  any  other  deadline 
for  submission  of  written  comments 
(e.C..  rebuttal  submissions  or  post- 
bearing  comments  on  the  staff  report) 
will  be  forwarded  promptly  to  the  Pre- 
siding Officer.  The  Presiding  Officer 
will  determine  whether  the  communi- 
cations comply  with  the  applicable  re- 
quirements for  written  submissions  at 
that  stage  of  the  hearing  (e.0.  Rule 
L13(h).  16  CJ'-R.  51.13(h).  restricts 
post -hearing  comments  to  Information 
already  In  the  rulemaking  record),  and 
complying  communications  will  be 
placed  on  the  rulemaking  record.  Non- 
complying  communications  will  be 
placed  on  the  public  record. 

(3)  Communications  received  after 
the  time  periods  for  acceptance  of 
written  stibmissions  will  be  placed  on 
the  public  record. 

Oral  CoionrNicATioNS 

Oral  outside  communications  are 
permitted  only  when  they  are  tran- 
scribed verbatim  and  only  If  they 
occur  prior  to  the  close  of  the  post- 
record  comment  period.  The  provision 
that  such  communicationB  be  tran- 
acribed  verbatim  will  require  that 
meetings  between  outside  persons  and 
a  Commissioner  or  Commissioner  advi- 
sor Involving  outside  communications 
be  arranged  sufficiently  in  advance  so 
that  a  transcript  of  the  meeting  can  be 
made.  TruoMcripts  of  oral  communica- 
tions wiU  be  treated  in  the  same 
manner  as  outside  written  communica- 
tions H.e.  depending  on  their  timing 
and  content  they  will  be  placed  on  the 
rulemaking  record  or  the  public 
record.)  U  an  outside  oral  communica- 
tion otherwise  occurs,  i.e.,  one  that 
either  is  not  transcribed  or  is  after  the 
close  of  the  post  staff  report  comment 
period,  then  the  Oommlssloner  or 
Conunissioner  advisor  mill  place  a 
transcript  of  the  communication  or  a 
memorandum  discussing  the  communi- 
cation on  the  public  record. 

Congressional  Communications 

A  special  situation  is  created  by  oral 
congressional  communications  which 
address  the  merits  of  a  pending  rule- 
making proceeding  <  written  congres- 
sional communications  will  be  treated . 
in  the  same  manner  as  any  other  out- 
side written  communication).  Because 
such  eommunicaitions  tjTJically  involve 
a  legitimate  exeretee  of  oversight,  ap- 
propriations or  other  legislative  func- 
tion,  a  Commission   rule   prohibiting 
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such  conummications  after  a  certain 
stage  in  the  rulemaking  proceeding  or 
recruiring  that  they  be  transcribed  is 
clearty  inappropriate.  Atxiordlngly,  the 
provision  <rf  Rule  1.18(cK2)  dealing 
with  oral  communications  do^  not 
apply  to  communiCAtions  from  mem- 
ben  of  Congress.  To  the  extent  that 
transcripts  of  such  communications 
are  available  they  will  be  treated  in 
the  same  manner  as  transcripts  of 
other  outside  communications;  other- 
aise  a  memorandum  setting  forth  the 
c»ntents  of  any  oral  (xnigressional 
communication  will  be  made  and 
(daced  on  the  public  record. 

Startinc  Period  for  Application  of 
Rule 

The  present  rule  prohibits  outside 
communications  after  commenc;ement 
of  a  rulemaking  proceeding  (le.,  once 
the  noticx  of  proposed  rulemaking  is 
published  in  the  Federal  Register). 
The  Ccnnmlsslon  has  received  letters  * 
suggesting  that  a  more  appropriate 
starting  period  for  applicatiCHi  of  the 
rule  is  the  one  set  forth  in  S  U.S.C. 
557<dKlME): 

The  prohfbltion  [on  ex  parte  contacts]  of 
this  au^section  ^hall  apply  begiraitng  at 
such  time  as  the  agency  may  diesignate.  but 
In  no  case  ahall  they  begin  to  apply  later 
than  the  ttone  at  which  a  proceeding  is  no- 
ticed for  bearing  unless  th«  person  responsi- 
ble for  the  communication  has  knowledge 
that  It  will  be  noticed,  in  wliich  case  the 
prohibitions  shall  apply  beginning  at  the 
time  of  his  acqtiisttion  orf  such  taumiedge. 

The  Commission  believes  that  the 
concerns  expressed  in  these  sugges- 
tions are  adecuiately  addressed  by  ap- 
plying Rule  1.18(c)  aace  the  Commis- 
sion definitely  votes  to  issue  a  notice 
of  proposed  rulemaking.  This  ap- 
proach would  eliminate  any  t)>robleins 
caused  by  a  delay  In  publishing  the 
notice  of  proposed  rulemaking.  It  is 
also  consistent  with  the  (xtnclusion  of 
the  court  in  Home  Box  Office.  Inc.  v. 
FCC.  567  F.  2d  9  (D.C.  Cir.  1877). 
"that  cx>mmunicatlons  which  are  re- 
ceived prior  to  the  issuance  of  a 
formal  notice  of  rulemaking  do  not.  in 
general,  have  to  be  put  in  a  public 
file. "  567  F.  2d  at  57;  and  esUblishes  a 
def infte  starting  point  for  the  applica- 
tion of  the  rule. 

Application  to  Pending  Proceedings 

With  respect  to  pending  rulemaking 
prtxeedings.  presiding  officers  are  au- 
thorized to  apply  Rule  1.18(c)  as 
amended  to  communlctiticms  which 
were  required  to  be  placed  on  the 
pubHc  record  under  Rule  1.16(c)  as 
originally  adopted  so  as  to  transfer 
such  materials  to  the  rulemaking 
record   if  they  could  property   have 
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been  included  there  if  amended  Rule 
1.18(c)  had  been  in  effect,  ff  the  Pre- 
siding Officer  concludes  that  sue* 
transfer  wfll  ticrt  substantially  preju- 
dice interested  persons  or  participants 
in  the  proceeding  nor  cause  undue 
delay. 

OtHOI  RfTLOBAKINC  PBOCEBDINCS 

At  the  present  time,  the  only  nrte 
concerning  outside  communications  In 
rulemaking  prcKeedlngs  is  Rule 
1.18(c).  which  applies  only  to  trade 
regulation  rulemaking  pursuant  to 
Section  18  of  the  FTC  Act.  15  UJ5.C. 
57a.  The  Commission  noted  in  its  No- 
vember 26,  1977.  anncmnoement  <€2 
FR  at '60562)  that  it  was  coa^dering 
extending  this  rule  to  other  forms  of 
Coimnission  nilemaklng.  tt  has  now 
determined  to  regulate  outside  com- 
munications with  reapecrt  to  its  other 
substantive  rulemaking  prcxeedings 
(i.e..  those  prcxjeedings  goverzted  by 
the  rules  In  16  CFR  1.21-1.26)  in  the 
same  manner  as  those  communic:ations 
governed  by  Rule  1.18(c).  Because  of 
the  widely  differing  prcxedural  for- 
mats for  such  proceedings— some  pro- 
ceedings for  example,  have  oral  hear- 
ings while  others  do  not— the  Comi&is- 
sion  is  not  promulgating  a  specific  rule 
to  cover  these  jvoceedings.  Instead, 
future  notices  initiating  prcxeedingi 
will  set  forth  the  specific  procedures 
for  the  handling  of  oatside  communi- 
cation with  respect  to  that  particailar 
proceeding,  and  Rule  1.26(b).  16  CFR 
1.26(b).  is  being  amended  to  reflect 
that  change. 

COMMUNIC^lTIONS  FRCMI  THE  STAPT 

In  promulgating:  Rule  lAHci.  the 
Commission  specifically  rejected  pro- 
posals that  staff  members  who  partici- 
pated 'in  rulemaking  proceedings  be 
prohibited  from  communicating  aith 
Commissioners  or  Commissioner  advi- 
sors. See  42  FR  at  60562  (Nov.  28. 
1977).  For  the  reasons  set  forth  at 
that  time,  the  Commission  Is  continu- 
ing Its  policy  of  allowing  staff  commu- 
nications.* The  Commission  does  note, 
hcrwever.  that  Rules  1.18(a)  and  (b)  re- 
quire that  information  that  the  Com- 
mission considers  relevant  to  the  rule 
be  made  part  of  the  rulemaking  record 
and  that  the  rulemaking  record  be 
publicly  a\'ailable.  These  provisions 
ensure  that  all  information  that  the 
Conunisslon  relies  upon  In  adopting  a 
rule,  including  any  Internally-generat- 
ed informaticm,  will  be  made  part  of 
the  rulemaking  record  and  that  the 
Commisslcm  will  not  consider  any  In- 
formation not  reflected  in  the  final 
rulemaking  record.  The  Commission 
belie\'es  that  this  satisfies  any  applica- 
ble requirement  that  the  informaticm 


'LettecB  tuuie  been  received  by  the  Gro- 
cery ManufactureFB  Association  and  the 
Center  for  Auto  Safety  concerning  this 
issoe. 


*Tbe  CoqMnisMon  notes  tiiat  iU  Operating 

Manual  (1  ^S.&^J.i  ijrohibiu  the  sUff  from 
acting  as  a  conduit  for  prohibited  communi- 
cations from  outside  the  Commission. 
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relied  upon  by  the  Commission  In 
adopting  a  rule  be  made  part  of  the 
rulemaking  record  "In  some  form"  and 
"at  some  time"  so  that  It  may  be  the 
subject  of  appropriate  comment  and 
before  the  courts  on  Judicial  review. 
See  Hojne  Box  Office.  Inc.  v.  FCC. 
supra,  567  F.2d  at  67. 

In  consideration  of  the  foregoing.  16 
CPR  Chapter  I  is  amended  as  follows: 

1.  By  amending  S  1.18(c)  to  read  as 
follows: 

9  1.18     Rulemaking  record. 


(c)  Communications  to  Commission- 
ers and  their  advisor.— Except  as  oth- 
erwise provided  in  this  subpart  or  by 
the  Commission,  after  the  Commission 
votes  to  issue  an  initial  notice  of  ■pro- 
posed rulemaking,  comment  on  the 
proposed  rule  should  be  directed  to 
the  Presiding  Officer  pursuant  to  Rule 
1.13.  Communications  with  respect  to 
the  merits  of  that  proceeding  from 
any  person  not  employed  by  the  Com- 
mission to  any  Commissioner  or  Com- 
missioner advisor  shall  be  subject  to 
the  following  treatment: 

(1)  Written  Communications— Writ- 
ten conununications.  including  written 
communications  from  members  of 
Congress,  received  within  the  period 
for  acceptance  of  Initial  written  com- 
ments shall  be  forwarded  promptly  to 
the  Presiding  Officer  for  placement  on 
the  rulemaking  record.  Written  com- 
munications received  after  the  time 
period  for  acceptance  of  initial  written 
comments  but  prior  to  any  other  dead- 
line for  the  acceptance  of  written  sub- 
missions will  be  forwarded  promptly  to 
the  Presiding  Officer,  who  will  deter- 
mine whether  such  communications 
comply  with  the  applicable  require- 
ments for  written  submissions  at  that 
stage  of  the  proceeding.  Communica- 
tions that  comply  with  such  require- 
ments will  be  promptly  placed  on  the 
rulemaking  record.  Noncomplylng 
communications  and  all  communica- 
tions received  after  the  time  periods 
for  acceptance  of  written  submissions 
will  be  placed  promptly  on  the  public 
record. 

(2)  Orai  Communicaf  ion5— Oral 
communications  are  permitted  only 
when  such  oral  communicAtions  are 
transcribed  verbatim  and  are  promptly 
placed  on  the  rulemaking  record. 
Transcripts  of  oral  communications 
which  occur  after  the  time  period  for 
acceptance  of  initial  written  comments 
but  prior  to  any  other  deadline  for  the 
acceptance  of  written  submissions  will 
be  forwarded  promptly  to  the  Presid- 
ing Officer,  who  will  determine  wheth- 
er such  transcribed  oral  communica- 
tions comply  with  the  applicable  re- 
quirements for  written  submissions  at 
that  stage  of  the  proceeding.  Tran- 
scribed    oral     communicatioRs     that 


RULiS  AND  REGULATIONS 

comply  with  such  requirements  will  be 
promptly  placed  on  the  rulemaking 
record.  No  oral  communications  are 
permitted  subsequent  to  the  close  of 
the  post-staff  report  comment  period. 

If  an  oral  communication  does  oth- 
erwise occur,  the  Commissioner  or 
Commissioner  Advisor  will  promptly 
place  on  the  public  record  either  a 
transcript  of  the  communication  or  a 
memorandum  setting  forth  the  con- 
tents of  the  communication  and  the 
circumstances  thereof;  this  memoran- 
dum will  not  be  part  of  the  rulemak- 
ing record. 

(3)  Conoressional  Communica- 
tions—The provisions  of  subsection 
(c)(2)  do  not  apply  to  communications 
from  members  of  Congress.  Memoran- 
da prepared  by  the  Commissioner  or 
Commissioner  Advisor  setting  forth 
the  contents  of  any  oral  congressional 
communications  will  be  placed  on  the 
public  record.  If  the  (»mmunication 
occurs  within  the  Initial  comment 
period  and  is  transcribed  verbatim,  the 
transcript  will  be  promptly  place  on 
the  rulemaking  record.  Transcripts  of 
any  oral  communication  which  occurs 
after  the  time  period  for  acceptance  of 
Initial  written  comments  but  prior  to 
any  other  deadline  for  the  acceptance 
of  written  submiasions  will  be  forward- 
ed promptly  to  the  Presiding  Officer, 
who  will  determine  whether  such  tran- 
scribed oral  conununications  comply 
with  the  applicable  requirements  for 
written  submissions  at  that  stage  of 
the  proceeding.  Transcribed  oral  com- 
munications that  comply  with  such  re- 
quirements will  be  promptly  placcHl  on 
the  rulemaking  record.  Transcribed 
noncomplying  oral  (conununications 
will  t>e  pla(;ed  promptly  on  the  public 
record. 

2.  By  amending  ( 1.26(b)  to  read  as 
follows: 

9  1.26    Procedure. 


(b)  A^o/fce— General  notice  of  pro- 
posed rulemaking  will  be  published  In 
the  Federal  Register  and.  to  the 
extent  practicable,  otherwise  made 
available  to  Interested  persons  except 
when  the  Commission  for  good  cause 
finds  that  notice  and  public  procedure 
r^atlng  to  the  rule  are  impractical, 
uhnecessary  or  contrary  to  the  public 
interest  and  Incorporates  such  finding 
and  a  brief  statement  of  the  reasons 
therefor  in  the  rule.  If  the  rulemaking 
proceeding  was  Instituted  pursuant  to 
petition,  a  copy  of  the  notice  will  be 
served  on  the  petitioner.  Such  notice 
will  include:  (1)  a  statement  of  the 
time,  place,  and  nature  of  the  public 
pnx^edings;  (2)  reference  to  the  au- 
thority under  which  the  rule  Is  pro- 
posed; (3)  either  the  terms  or  sub- 
stance of  the  proposed  rule  or  descrip- 
tion of   the  subjects  and   issues  in- 


volved; (4)  an  opportunity  for  interest- 
ed persons  to  participate  In  the  pro- 
ceeding through  the  submission  of 
written  data,  views,  or  sj-guments;  and 
(6)  a  statement  setting  forth  such  pro- 
cedures for  treatment  of  communica- 
tions from  persons  not  employed  by 
the  Conunlssion  to  Commissioners  or 
Commissioner  Advisors  with  respect  to 
the  merits  of  the  proceeding  as  will  in- 
corporate the  requirements  of 
9  1.18(c).  including  the  transcription  of 
oral  communications  required  by 
9  1.18(c)(2),  adapted  in  such  form  as 
may  be  appropriate  to  the  circiun- 
stances  of  the  particular  proceeding. 

(15U.S.C.  4«<g)). 

By    direction    of    the    Commission 
dated  March  9,  1979. 

Carol  M.  Thomas, 
Secretary. 

(FR  Doc.  79-8107  Piled  3-16-79;  8:45  ami 
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THto  17 — Commodity  and  Socwrftios 
Exchongot 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

(RcleaM  No*.  33-8027,  34-15578.  IC-10607) 

PART  231— INTERPRETATIVE  RE- 
LEASES RELATING  TO  THE  SECURI- 
TIES  Aa  OF  1933  AND  GENERAL 
RULES  AND  REGULATIONS  THERE- 
UNDER 

PART  241— INTERPRETATIVE  RE- 
LEASES RELATING  TO  THE  SECURI- 
TIES EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULA- 
TIONS THEREUNDER 

PART  271— INTERPRETATIVE  RE- 
LEASES  RELATING  TO  THE  INVEST- 
MENT COMPANY  ACT  OF  1940 
AND  GENERAL  RUUS  AND  REGU- 
LATIONS THEREUNDER 

Diftdotwro  of  Monogomofit 
Romwnorotion 

AGENCY:    Securities   and   Exchange 
Commission. 

ACTION:  Interpretation  of  rules. 

SUMMARY:  This  release  supplements 
the  Commission's  release  which 
amended  the  management  remunera- 
tion disclosure  requirements  of  Item  4 
of  Regulation  S-K,  Securities  Act  Re 
lease  No.  6003,  E>ecember  4.  1978.  43 
FR  58181,  in  order  to  provide  further 
guidance  to  registrants.  The  Commis- 
sion has  authorized  the  Division  of 
Corporation  Finance  to  issue  its  inter- 


pretive views  regarding  certain  aspects 
of  the  newly  adopted  amendments  to 
the  management  remuneration  dlsclo- 
silre  requirements.  In  response  to  two 
lifters  of  Inquiry  from  interested  per- 
soi'is. 

DATE:  February  22.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Registrants  with  specific  remunera- 
tion questions  should  contact  the 
staff  members  directly  responsible 
for  reviewing  the  documents  they 
file  with  the  Conunlssion.  General 
questions  may  be  directed  to  Steven 
J.  Paggioli  at  (202)  376-8090.  Mary 
A.  Binno  at  (202)  376-8090.  or 
Joseph  G.  Connolly,  Jr.  at  (202)  755- 
1456. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  hereby  issues  Securi- 
ties Act  Release  No.  (33-6027.  34- 
15578.  IC-10597),  Parts  231,  241,  and 
271  of  Title  17,  Chapter  II  of  the  Code 
of  F^eral  Regulations  as  given  below. 

Disclosure  or  Managemeht 
Rebcuneration 

On  December  4,  1978,  the  Conunls- 
sion adopted  amendments  to  the  man- 
agement remuneration  disclosure  re- 
quirements of  Regulation  S-K  Item  4 
(17  CFR  229.20.4),  Securities  Act  Re- 
lease No.  6003,  43  FR  58181.  Under  the 
hew  amendments.  Item  4(a)  of  the 
Regulation  requires  individual  disclo- 
sure of  the  remuneration  of  the  five 
most  highly  compensated  executive  of- 
ficers or  directors  of  the  registrant 
whose  total  cash  and  cash-equivalent 
remuneration  (required  to  be  disclosed 
in  Columns  C-1  and  C-2  of  the  remu- 
neration table  under  Item  4(a))  ex- 
ceeds $50,000. 

Under  new  Item  4(a)  the  remunera- 
tion table  Is  to  Include  remuneration 
for  certain  specified  persons  and 
groups  for  services  in  all  capacities  to 
the  registrant  and  its  subsidiaries 
during  the  registrant's  last  fiscal  year 
or.  in  specified  Instances,  certain  prior 
fiscal  years.  In  this  regard.  Instruction 
2  to  Item  4(a)  indicates  that  "Colimm 
C  shall  also  include  any  amount  actu- 
ally distributed  in  the  latest  f  is<»l  year 
which  relates  to  services  rendered  In  a 
prior  fiscal  year,  less  any  amount  re- 
lating to  the  same  contract,  agree- 
ment, plan  or  arrangement  previously 
Included  In  the  remuneration  table  for 
a  prior  fiscal  year." 

With  regard  to  the  treatment  of 
pension  or  retirement  plans  under  the 
new  riiles.  Instruction  3(aKi)  to  Item 
4(a)  requires  that  the  amoimt  ex- 
pensed for  financial  reporting  pur- 
^I^oses  by  the  registrant  and  its  subsid- 
iaries for  the  year  representing  the 
contribution,  payment,  pr  accrual  for 
the  account  of  the  persons  or  groups 
specified  in  Item  4(a)  is  to  be  included 
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in  Column  D  if  the  distribution  of 
such  remuneration  or  the  uncondition- 
al vesting  or  measurement  of  benefits 
thereunder  is  subject  to  future  events. 
In  the  case  of  defined  benefit  or  actu- 
arial plans,  such  amounts  may  be  ex- 
cluded from  the  remuneration  table 
under  Instruction  3(a)(ii)  provided 
that  a  footnote  Is  included  disclosing 
this  exclusion  of  amounts,  indicating 
the  percentage  which  the  aggregate 
contributions  to  the  plan  bears  to  the 
total  <»vered  remuneration  of  plan 
participants,  and  hri^fly  describing  the 
remuneration  covered  by  the  plan.  In 
turn.  Item  4(b)  requires  that,  with  re- 
spect to  amounts  so  excluded  under 
Instructions  3(aKi)  and  (11),  a  separate 
table  is  to  be  included  showing  the  es- 
timated annual  benefits  payable  upon 
retirement  to  persons  in  specified  re- 
muneration and  years-of -service  classi- 
fications. 

The  Division  of  Corporation  Finance 
has  received  two  letters  from  Interest- 
ed persons  requesting  its  interpretive 
views  regarding  the  above  described 
provisions  of  Regulation  S-K  Item  4. 
Because  the  questions  raised  are 
among  those  most  commonly  received 
by  the  staff  of  the  Division,  the  Com- 
mission has  authorized  the  Division  to 
issue  its  interpretive  responses  In  this 
release.  In  order  to  provide  further 
guidance  to  registrants.  The  facts 
giving  rise  to  the  interpretive  ques- 
tions and  the  Division's  responses  are 
set  forth  in  the  following  letters: 

Dear  Mr.  X: 

I  am  responding  to  your  letter  of  January 
12,  1979  in  which  you  requested  clarification 
of  certain  matters  pertaining  to  the  man- 
agement remuneration  disclosure  require- 
ments of  Regulation  S-K  Item  4,  as  amend- 
ed by  Securities  Act  Release  No.  6003.  De- 
cember 4,  1978. 

Remuneration  Table 

Item  4(a)  of  Regulation  8-K  requires  tab- 
ular disclosure  of  total  aggregate  remunera- 
tion for  the  five  most  highly  compensated 
executive  officers  or  directors  of  reporting 
entities,  naming  such  persons,  and  for  all  of- 
ficers and  directors  as  a  group  (the  "Remu- 
neration Table").  Also.  Instruction  2  to  Item 
4(a)  of  Regulation  S-K  pro\ide8  for  the  In- 
clusion in  Column  CI  of  all  salaries  and  fees 
paid  wltb  respect  to  services  rendered 
during  the  registrant's  last  fiscal  year  and 
the  Inclusion  In  Column  C2  of  other  cash  or 
cash-equivalent  amounts. 

You  Indicate  that  many  United  States  cor- 
porations which  have  operations  abroad 
pro\ide  for  sul>stantlal  sums  to  be  paid  to 
employees  who.  for  the  convenience  of  the 
corporation,  are  based  In  areas  outside  the 
United  States.  Such  amounts  take  the  form 
of  cost  of  living  allowances,  foreign  tax  re- 
imbursement for  taxes  paid  which  exceed 
taxes  that  would  be  payable  under  United 
States  tax  regulations,  educational  assist- 
ance allowances,  home  leave  reimbursement 
allowances,  relocation  expenses,  and  foreign 
currency  exchange  adjustments. 

Since  the  sum  of  these  amounts  may  be 
sut>stantlal  in  some  cases,  certain  Individ- 
uals receiving  these  Items,  whose  responsi- 
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ability  relates  solely  to  managing  operations 
in  certain  geographic  areas,  might  be 
ranlced  among  the  five  most  highly  compen- 
sated executive  officers  or  directors.'  In 
your  view,  this  approach  might  result  in  a 
particular  executive  officer  not  t>eing  indi- 
vidually named  in  the  table  a'lthout  appro- 
priate consideration  of  the  unnamed  per- 
son's actual  position  in  the  corporate  struc- 
ture. 

Accordingly,  you  have  requested  confir- 
mation that  the  items  listed  above  and  simi- 
lar items  designed  only  to  reimburse  Individ- 
uals for  additional  costs  that  must  t>e  borne 
as  as  result  of  living  In  an  area  outside  of 
the  United  States  *  may  be  excluded  in  de- 
termining the  five  most  highly  compensated 
executive  officers  or  directors  of  an  entity 
or  In  reporting  aggregate  remuneration  of 
officers  and  directors  as  a  group. 

Generally,  the  determination  of  which 
members  of  management  comprise  the  five 
most  highly  compensated  executive  officers 
or  directors  under  Regulation  S-K  Item 
4(a),  and  thus  are  required  to  be  named  in 
the  Remuneration  Table,  is  factual  and  cir- 
cumstantial in  nature.  For  example,  the  Di- 
vision Is  aware  that  due  to  the  nature  of  the 
items  of  remuneration  to  be  included  in  Col- 
umns C-1  and  C-2.  the  Inclusion  of  an 
amount  representing  the  grant  of  an  unusu- 
ally large  bonus  or  realization  of  a  large 
gain  on  the  exercise  of  an  option  or  other 
arrangement  "by  a  lower  level  executive  offi- 
cer may  result  in  the  person's  inclusion 
among  the  top  five  indhiduals.  A  corollary 
result  Is  the  possible  omission  from  the  Re- 
muneration "Table  of  Individual  Information 
on  a  key  policy-making  executive  officer 
with  substantially  greater  responsibility  for 
the  overall  operations  of  the  entity. 

In  this  regard,  the  Division  is  of  the  view 
that  management  should  exercise  a  measiue 
of  flexibility  in  determining  which  indUid- 
uals  should  be  named  In  the  Remuneration 
Table  in  order  to  avoid  such  anomalous  re- 
sults and  to  assure  that  disclosure  docu- 
ments contain  Information  on  key  policy 
making  members  of  management.  In  such 
cases,  the  Division  believes  that  registrants 
properly  may  determine  not  to  name  a  par- 
ticular individual  in  the  Remuneration 
Table  when  such  person  otherwise  might 
nominally  be  one  of  the  five  most  highly  re- 
munerated executive  officers  or  directors. 
The  types  of  matters  a  registrant  should 
consider  In  exercising  its  discretion  not  to  so 
name  a  person  Include:  (a)  The  distribution 
or  accrual  of  an  tmusually  large  amount 
(such  as  a  bonus,  commission,  or  the  spread 
■on  an  option),  otherwise  required  to  be  re- 


■  Instruction  1(a)  to  Item  4(a)  defines  an 
"executive  officer"  of  a  person  as: 

•  •  •  Its  president,  secretary,  treasurer, 
any  vice  president  in  charge  of  a  principal 
business  unit,  division  or  function  (such  as 
sales,  administration  or  finance),  and  any 
othsi;^  person  who  performs  similar  policy- 
maklnWunctions. 

As  an]example.  It  may  be  assumed  that 
the  reg^rant  has  properly  reached  the  de- 
termination that  ten  persons  might  be  cate- 
gorized as  directors  or  "executive  officers" 
within  the  tibove  definition:  the  issue  raised 
In  your  letter  concerns  the  next  determina- 
tion which  Is  to  identify  who  among  those 
ten  are  the  five  most  highly  remunerated. 

'Your  letter  characterizes  the  amounts 
sought  to  be  excluded  as  payments  "de- 
signed merely  to  equalize  the  'real'  pay  of 
the  individual  without  distortion  for  higher 
taxes,  living  expenses,  etc." 
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nect«d  In  Column  C-l  or  C-2.  which  has  not 
been  part  of  a  recurring  arrangement  and  la 
unlikely  to  continue  under  the  tenns  of  the 
plan  or  any  similar  plan;  and  (b)  the  distri- 
bution or  accrual  of  amounts  relating  to 
overseas  assignments  which  may  be  attrib- 
uted predominantly  to  such  assignments. 
However,  a  registrant  should  not  apply  the 
above  standards  mechanically:  consideration 
should  be  given  to  the  question  of  whether 
a  person's  level  of  executive  responsibilities, 
viewed  in  conjunction  with  his  or  her  actual 
level  of  remuneration,  would  give  rise  to  a 
conclusion  that  he  or  she  may  be  among  the 
five  most  highly  compensated,  key  policy- 
making executive  officers  or  directors. 

While  the  criteria  set  forth  in  the  preced- 
ing paragraph  may  be  used  to  determine 
which  of  the  executive  officers  or  directors 
shall  be  named  In  the  table,  the  Division 
does  not  agree  that  the  same  standards 
should  be  used  as  a  basis  for  deleting  such 
amounts  from  the  Remuneration  Table. 
Thus,  while  the  above  standards  might 
allow  a  particular  person  not  to  be  one  of 
those  Individually  named.  If  such  person  is 
Included  as  a  member  of  the  group,  all  rele- 
vant amounts  should  be  reflected  in  the 
table  with  no  exclusions  based  on  the  above 
standards.  Moreover,  If  a  person  Is  named  In 
the  table,  the  full  amount  of  that  person  s 
remuneration  should  be  Included  In  the  Re- 
muneration Table  In  accord  with  the 
instructions  of  Item  4<a).  It  Us,  of  course, 
permissible  to  provide  further  disclosure  de- 
signed to  Indicate  amounts  which  merely 
equalize  the  pay  of  certain  persons  based  on 
overseas  assignments;  see  instruction  S  to 
Item  4(a}. 

If  the  registrant  does  use  the  above  crite- 
ria as  a  basis  for  not  naming  an  individual  In 
the  Remuneration  Table,  the  Division  re- 
quests that  the  registrant  so  advise  the  staff 
in  its  transmittal  letter  and  describe  briefly 
the  nature  and  amounts  which  were  not  In- 
cluded in  determining  who  should  be 
named. 

Defined  Benefit  or  Similar  Pension  Plaru 

You  have  also  Inquired  as  to  the  method 
of  disclosing  amounts  relating  to  a  defined 
benefit  plan,  or  similar  pension  plan.  Since 
many  pension  plans  Involve  arrangements  In 
which  the  "distribution  of  such  (pension) 
remuneration  or  the  unconditional  vesting 
or  measurement  of  benefits  thereunder  is 
subject  to  future  events."  the  Instructions 
which  specifically  address  such  plans  appear 
In  the  rules  as  instructions  io  Column  D.' 
However.  It  should  t>e  noted  that  certain  de- 
fined or  similar  actuarial  plans  may  Involve 
arrangements  to  which  the  above  condition 
does  not  apply  and.  Instead,  there  Is  accrued 
or  distributed  for  the  account  of  the  partici- 
pant a  cash  or  cash-equivalent  amount.  In 
the  latter  situation.  Instruction  2.  which 
pertain-s  to  Column  C,  would  govern  and  the 
relevant  amount  reflecting  the  contribution 
for  the  year  should  be  included  in  Column 
C-2. 

The  above  statements  address  thoae  situa- 
tions In  which  an  amount  pertaining  to  a 
pension  plan  Is  included  In  the  Remunera- 
tion Table.  However,  you  have  also  liMiulred 
as  to  the  manner  of  disclosure  conceminc 
UxMC  plans  for  which  such  amounts  are  not 
reflected  in  the  Remuneration  Table.  In- 
struction 3<aXl>  states  that  In  the  case  of  a 
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defined  benefit  or  actuarial  plan.  If  the 
"amount  of  the  contribution,  payment  or 
accrual  in  respect  of  a  specified  person  is 
not  and  cannot  readily  be  separately  or  indi- 
vidually calculated  by  the  regular  actuaries 
for  the  plan"  '  then  such  amounts  may  l>e 
omitted  from  the  Remuneration  Table  pro- 
vided a  footnote  la  Included  disclosing  that 
such  amounts  have  been  excluded.  Indicat- 
ing the  percentage  which  the  aggregate  con- 
tributions to  the  plan  bears  to  the  total  cov- 
ered remuneration  of  the  plan  participants, 
and  briefly  describing  the  remuneration 
covered  by  the  plan. 

If  amounts  are  excluded  from  the  table 
pursuant  to  Instruction  3(aKi>  and  de- 
acrit>ed  in  the  footnote  called  for  by  Instruc- 
tion 3(aKll).  Item  4(b)  requires  that  a  sepa- 
rate pension  plan  table  be  Included  showing 
the  estimated  annual  benefits  payable  upon 
retirement  to  persons  in  specified  remunera- 
tion and  years-of-service  classifications.  The 
pension  plan  table  Is  required  only  when 
amounts  are  excluded  from  the  Remunera- 
tion Table  pursuant  to  Instructions  3(a)(1) 
and  (II)  to  Item  4(a)  and  need  not  Include  In- 
formation with  respect  to  specific  Individ- 
uals named  In  the  Remuneration  Table. 

I  hope  that  this  Information  is  responsive 
to  your  questions. 

Dear  Mr.  X: 

In  your  letters  dated  January  3,  1^9.  and 
February  1.  1979  you  requested  our  inter- 
pretation of  several  natL«rs  regarding  the 
disclosure  of  management  remuneration 
(Item  4.  Regulation  S-K).  Tour  letter  states 
that  during  the  Company's  last  fiscal  year 
an  executive  officer  of  the  Company  retired 
and.  while  terminating  his  services  as  em- 
ployee and  officer,  la  continuing  to  serve  as 
a  Director  (the  ■Director"). 

The  Company  for  a  number  of  years  has 
maintained  a  Retirement  Plan  and  a  Sav- 
ings Plan,  and  the  Director  In  question  has 
been  a  participant  thereunder  since  the 
plans'  inception.  In  prior  years,  the  Retire- 
ment Plan  was  funded  by  Company  and  em- 
ployee contributions;  presently  the  plan  Is 
fimded  exclusively  by  Company  contribu- 
tions. With  respect  to  the  Savings  Plan,  em- 
ployees may  contribute  a  percentage  of 
their  base  salary  to  any  one  or  a  number  of 
the  funds  provided  by  the  plan,  and  these 
contributions  are  matched  by  the  Company. 
In  past  proxy  statements,  the  Company  has 
disclosed  for  the  Retirement  Plan  the  esti- 
mated annual  benefits  on  retirement  for  the 
Director  In  question  assuming  continued 
employment  at  his  then-existing  salary  level 
until  normal  retirement  date.  As  to  the  Sav- 
ings Plan,  prior  proxy  statements  have  dis- 
closed the  amount  contributed  by  the  Com- 
pany to  the  account  of  the  Director  for  the 
specific  fiscal  year,  as  well  as  the  aggregate 
contributions  made  to  the  Director's  ac- 
count since  the  Inception  of  the  Savings 
Plan. 

On  retirement  In  1978.  the  Director  elect- 
ed to  take  lump  sum  payments  pursuant  to 
special  provisions  of  both  the  Retirement 
and  Savings  Plans.  The  amount  of  the  lump 
sum  payment  under  the  Retirement  Plan 
was  actuarially  computed  and  represented 
the  current  value  of  the  normal  retirement 
benefits  under  this  plan.  On  the  other  hand, 
the  lump  sum  payment  distributed  pursuant 
to  the  Savings  Plan  represented  the  net 
asset  balance  comprised  of  contributions 
made  by  both  the  Director  and  the  regis- 


trant, as  well  as  Income  and  gains  which 
had  accrued  (hiring  prior  years.  The  lump 
sum  payments  were  not  distributed  directly 
from  Company  funds,  but  rather  were  pay- 
ments from  the  trust  funds  established 
under  each  plan  and  administered  by  the 
bank  which  served  as  Independent  trtiste*'/ 

Relevant  Proviaioiu  of  New  Rules 

Under  new  Item  4(a).  a  registrant  i*  re- 
quired to  furnish  a  remuneration  table  (the 
"Remuneration  Table")  disclosing  remu- 
neration for  certain  specified  "persons  and 
groups  for  services  In  all  capacities  to  the 
registrant  and  its  sul>sldlaries.  during  the 
registrant's  last  fiscal  year,  or  in  tpecified 
instances,  certain  prior  fiscal  vears."  (Em- 
phasis added.)  Moreover.  Instruction  2  to 
Colunui  C-2  provides  In  pertinent  part: 
Column  C  shall  also  Include  any  amount  ac- 
tually distributed  In  the  latest  fiscal  year 
which  relates  to  services  rendered  In  a  prior 
fiscal  year,  leu  any  amount  relating  to  the 
same  contract,  agreement,  plan,  or  arrange- 
ment previously  included  in  the  remunera- 
tion table  for  a  prior  fiscal  year.  (Emphasis 
added.) 

Instructions  3(a)  (1)  and  (ID  sUte  that  In  the 
case  of  a  defined  benefit  or  actuarial  plan.  If 
the  "amount  of  the  contribution,  payment 
or  accrual  In  respect  of  a  specified  person  Is 
not  and  cannot  readily  be  separately  or  Indi- 
vidually calculated  by  the  regular  actuaries 
for  the  plan"  then  such  amounts  may  be 
omitted  ttxma  the  Remuneration  Table  pro- 
vided a  footnote  la  Included  disclosing  that 
such  amounts  have  t>een  excluded,  indicat- 
ing the  percentage  which  the  aggregate  con- 
tributions to  the  plan  t>ears  to  the  total  cov- 
ered remuneration  of  plan  participants,  and 
briefly  describing  the  remuneration  covered 
by  the  plan. 

If  amounts  are  so  excluded  from  the  Re^. 
muneratlon  Table.  Item  4(b)  requires  that  a 
separate  table  (the  "Pension  Plan  Table") 
be  Included  showing  the  estimated  annual 
l)eneflts  payable  upon  retirement  to  persons 
In  specified  remuneration  and  years-of -serv- 
ice dassiflcatlons.  The  Pension  Plan  Table 
Is  required  only  when  amounts  are  excluded 
from  the  Remuneration  Table  pursuant  to 
Instructions  3(a)  (I)  and  (II)  to  Item  4(a). 

The  Retirement  Plan 

Based  on  the  statement  In  yoiu*  letters,  it 
appears  the  Retirement  Plan  would  be  re- 
garded as  a  defined  benefit  plan  and.  as  out- 
lined above,  amounts  relating  to  contribu- 
tloiu  to  the  Retirement  Plan  may  be  omit- 
ted from  the  Remuneration  Table,  provided 
a  footnote  to  the  table  reflects  the  percent- 
age described  above.  In  this  situation,  the 
Pension  Plan  Table  should  also  be  provided 
pursuant  to  Item  4(b).' 

Based  on  the  Information  submitted  in 
your  letter,  the  Division  will  not  object  II 
the  retirement  benefits  distributed  from  the 
Retirement  Plan  to  the  Director  are  not  in- 
cluded In  the  Remuneration  Table.  The  new 
rules,  as  well  as  the  old.  recognize  that  as  to 
defined  t)en<.flt  and  similar  actuarial  plans 
the  contributions  cannot  be  allocated  for 
the  account  of  a  particular  person.  The  Di- 
vision believes  that  this  concept  may  be  ap- 
plied to  distributions,  regardless  of  whether 
the  distribution  Is  in  a  lump  sum  or  periodic 
Installment,  since  distributions  from  such 


plans  also  present  problems  In  separating 
company  contributions  from  portfolio  per- 
formance, employee  contributions,  or  actu- 
arial adjustments. 

Tht  Savings  Plan 

The  criteria  governing  disclosure  related 
to  the  Savings  Plan  differ  between  contribu- 
tions and  distributions.  With  respect  to  con- 
tributions, the  (nirrent  rules  require  that 
Company  contributions  made,  accrued,  or 
expensed  during  the  latest  year  be  Included 
In  the  Remuneration  Table  In  Column  C2  if 
the  amounts  are  vested,  or  in  Column  D  if 
the  amounts  are  contingent;  It  Is  a  factual 
determination  as  to  the  appropriate  column 
In  which  the  amount  should  be  included.* 
Of  course,  only  amounts  contributed  by  the 
Company  should  be  so  Included  since  the 
amounts  shown  In  the  Remuneration  Table 
for  salaries  should  be  net  of  employee  con- 
tributions to  the  plan. 

As  to  distributions  from  the  Savings  Plan, 
the  appropriate  disclose  for  1978  and  subse- 
quent years  depends.  In  part,  on  the  manner 
In  which  contributions  to  the  plan  have  pre- 
viously been  disclosed.  As  noted  above,  the 
'  Company's  proxy  statements  for  years  prior 
to  1978  disclosed,  as  to  the  Director,  the 
Company's  current  annual  contributions  to 
the  plan,  and  the  aggregate  of  all  previous 
contributloru  for  his  account. 

Generally,  the  Instructions  to  Item  4(a) 
require  distributions  from  a  plan  similar  to 
the  Savings  Plan  to  be  included  in  the  Re- 
muneration Table,  and  to  be  reflected  in 
Column  C.  since  no  future  contingencies  as 
to  amount  or  vesting  exist.  However.  In- 
struction 2  to  Item  4(a)  permits  the  regis- 
trant to  exclude  from  the  Remuneration 
Table  amounts  relating  to  the  same  plan 
previously  Included  In  the  table  for  a  prior 
fiscal  year.  In  the  Division's  view,  the  con- 
cept emlKxlied  in  Instruction  2  may  be  ap- 
plied to  distributions  from  the  Savings  Plan 
to  the  Director  and  permit  the  exclusion  of 
.all  (X>ntributlons  for  the  account  of  the  Di- 
rector disclosed  in  prior  proxy  statements  in 
the  manner  described  above.  Also,  the  Divi- 
sion would  not  object  if  the  same  concept  is 
applied  to  exclude  any  amounts  not  dis- 
closed In  prior  proxy  statements  due  to  the 
fact  that  the  employee/participant,  at  such 
earlier  time,  was  not  in  the  Remuneration 
Table  either  as  a  luuned  individual  or  a 
member  of  the  group. 

Applying  the  above  concepts  to  the  1978 
lump  sum  distribution  from  the  Savings 
Plan  to  the  Director,  based  on  your  repre- 
sentations that  all  Company  contributions 
to  the  Savings  Plan  for  the  account  of  the 
Director  were  disclosed  in  prior  years'  proxy 
statements  in  the  maruier  described  above, 
the  only  amounts  which  need  be  disclosed 
for  1978  would  be  the  Company's  contribu- 
tion to  the  Savings  Plan  for  that  year.  This 
amount  should  t>e  Included  In  Column  C2. 
or  another  subcolumn  appearing  imder 
Column  C. 


'Column  D  Is  captioned  "aggregate  of 
contingent  forms  of  remuneration,"  and  the 
tnstmction  which  describes  defined  benefit 
plans  Is  Instniction  3(a). 


'  In  the  Division's  view,  this  exclusion  may 
be  reUed  upon  even  though  the  plan  in 
question  has  no  regular  actuary. 


'Although  it  is  no  longer  required  that  an 
Individual's  estimated  annual  t>eneftts  upon 
retirement  t>e  disclosed,  no  objection  would 
be  made  if  such  estimates  also  are  diacloaed. 


'Instruction  3  to  Item  4(a)  relating  to 
Column  D  states  that  this  column  is  intend- 
ed to  Include  amounts  "If  the  distribution  of 
such  remuneration  or  the  imconditlonal 
vesting  or  measurement  of  benefits  thereun- 
der is  subject  to  future  events."  On  the 
other  hand.  Column  C  is  intended  to  encom- 
pass all  cash  and  cash-equivalent  forms  of 
remuneration. 
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By  the  Commission. 

OBORGK  a.  FlTZStlOf  oi*s. 
Secretary. 

Febrdaby  22,  1979. 

[FR  Doc.  79-8247  PUed  3-16-79;  8:45  am] 
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TM*  18 — Contarvotion  of  Few«r  and 
Wcrt«r  Rttftmirc«s 

CHAPTER  I— FEDERAL  ENERGY  REGU- 
LATORY  COMMISSION,  DEPART- 
MENT OF  ENERGY 

SUKHAPTOt  •— tiOULATIONS  UNOOt  THi 

ROBuupowa  Aa 

[Docket  No.  RM79-11] 

PART  35— FIUNG  OF  RATE 
SCHEDULES 

Chong*  in  Notic*  R«quir*m«nH 

JAHTTARY  2,  1979. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends 
its  regulations  imder  the  Federal 
Power  Act  to  require  that  changes  in 
existing  rate  schedules  and  initial  rate 
schedules  be  filed  not  less  than  sixty 
days  or  more  than  one  hundred- 
twenty  days  before  the  change  is  to 
become  effective.  The  change  i$  re- 
quired by  the  Public  Utility  Regula- 
tory Policies  Act  of  1978, 

EFFECTIVE  DATE:  January  2,  1979. 

ADDRESS:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commis- 
sion. 825  North  Capitol  Street,  NK, 
Washington.  D.C.  20426  (Reference 
Docket  No.  RM79-11). 

FOR  FURTHER  INFORMATION 
CONTACT. 

John  O'Sullivan,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE..  Washington.  D.C.  20426 
(202)  275-4224. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  E^nergy  Regulatory  Com- 
mission (the  Commission)  gives  notice 
of  amendments  to  SJ  35.2  and  35.3  re- 
lating to  the  filing  of  rate  schedules 
and  notification  of  filing  deficiencies. 
Prior  to  these  amendments,  fi  35.3  re- 
quired that  changes  in  existing  rate 
schedules  and  initial  rate  schedules  be 
filed  not  less  than  thirty  days  nor 
more  than  ninety  dasrs  before  the 
change  was  to  become  effecTtive.  This 
amendment  changes  the  filing  period 
to  not  less  than  sixty  dajrs  nor  more 
than  one  himdred-twenty  days  before 
the  change  is  to  become  effective.  In 
addition,   paragraph   (b)   of   (35^   is 
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changed  so  that  rate  schedules  based 
on  the  (instruction  of  facilities  may 
be  filed  no  earlier  than  one  himdred- 
twenty  days  before  they  are  to  become 
effective.  Section  35.2(c)  required  the 
Director  of  the  Office  of  Electric 
Power  Regulation  to  notify  the  filing 
utility  of  any  deficiency  in  the  filing 
within  thirty  days  of  its  filing.  This 
amendment  changes  the  notification 
period  to  sixty  days. 

BACKGROTTin) 

Section  207(a)  of  the  Public  UtUlty 
Regulatory  Policies  Act  of  1978 
(PURPA)  Pub.  L.  95-1750.  amends  sec- 
tion 205(d)  of  the  Federal  Power  Act 
(16  U.S.C.  824(d))  so  as  to  replace  the 
word  "thirty",  wherever  It  appears, 
with  the  word  "sixty".  As  amended, 
section  205(d)  reads: 

(d)  Unless  the  Commission  otherwise 
orders,  no  change  shall  be  made  by  any 
public  utility  In  any  such  rates,  charges, 
classification,  or  service,  or  in  any  rule,  reg- 
ulation, or  contract  relating  thereto,  except 
after  sixty  days'  notice  to  the  Conunission 
and  to  the  public.  Such  notice  shall  be  given 
by  filing  with  the  Commission  and  keeping 
open  for  public  inspection  new  schedules 
stating  plainly  the  change  or  changes  to  be 
made  in  the  schedule  or  schedules  then  In 
tone  and  the  time  when  the  change  or 
changes  will  go  into  effect.  The  Commis- 
sion, for  good  cause  shown,  may  allow  ^ 
changes  to  take  effect  w ithout  requiring  the 
sixty  days'  notice  herein  provided  for  by  an 
order  specifying  the  changes  so  to  be  made 
and  the  time  when  they  shall  take  effect 
and  the  manner  in  which  they  shall  be  fHed 
and  published.  (49  Stat.  851-862:  16  D.8.C. 
824(d)) 

As  paragraph  (a)  of  $  35.3  read  prior 
to  the  amendment,  all  rate  schedules 
or  any  part  thereof  were  to  be  ten- 
dered for  filing  with  the  Commission 
and  posted  not  less  than  thirty  nor  ^ 
more  than  ninety  days  prior  to  the 
date  on  which  the  rate  or  ser\'ice  was 
to  be(X>me  effective.  The  regulation  es- 
tablished a  sixty-day  period  within 
which  new  or  amended  rate  schedules 
were  to  be  tendered  to  the  Commis- 
sion. In  order  to  (inform  (  35.3  to  sec- 
tion 205(d)  of  the  Federal  Power  Act. 
as  amended,  and  preserve  the  sixty- 
day  filing  period,  the  Commission  «'ill 
amend  its  regulations  so  that  initial 
rate  schedules  and  changes  in  rate 
schedules  shall  be  tendered  not  less 
than  sixty  (as  provided  by  the  statu- 
tory amendment)  nor  more  than  one 
hundred-twenty  da3^  prior  to  the  date 
on  which  the  schedule  or  the  change 
in  rates  or  <»ndltions  of  service  shall 
become  effective.  The  change  from 
ninety  to  one  hundred-twenty  days 
will  simply  preserve  the  sixty-day 
period  within  which  filings  may  be 
made. 

The  amendment  to  paragraph  (b)  of 
135.3  changes  the  date  on  which  rate 
schedules  predicated  on  the  construc- 
tion of  facilities  may  be  fUeoL  Such  a 
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rate  schedule  may  now  be  filed  one 
hundred-twenty  days  before  it  Is  to 
become  effective.  Previously  the  date 
was  ninety  days  before  the  schedule 
was  to  become  effective. 

The  amendment  to  paragraph  (c)  of 
f  35.2  extends  the  period  In  which  the 
Director  of  the  Office  of  Electric 
Power  Regulation  may  notify  a  filing 
utility  of  any  deficiencies  in  the  filing. 
The  period  Is  extended  from  ninety 
days  to  one  hundred-twenty  days. 

The  Commission  hereby  adopts  and 
makes  effective  these  amendments 
without  prior  notice  and  opportunity 
of  comment  and  without  publication 
thirty  dajrs  before  their  effective  date. 
The  amendment  changing  the  filing 
date  from  no  less  than  thirty  to  no 
less  than  sixty  days  prior  to  the  date  a 
rate  schedule  change  is  to  become  ef- 
fective is  required  by  statute  (section 
207(a)  of  (PURPA),  is  procedural  in 
nature,  and  became  effective  along 
with  the  other  provisions  of  PURPA 
on  November  9.  1978.  The  other 
amendments  merely  conform  related 
provisions  of  the  regulations  to  the 
change  mandated  by  PURPA  and  are 
procedural  in  nature  as  well.  Section 
553  of  the  Administrative  Procedure 
Act  (5  UJ8.C.  553)  does  not  require 
prior  notice  and  opportunity  to  com- 
^ment  or  publication  thirty  days  before 
'the  effective  date  for  procedural  rules. 

(rederal  Power  Act.  m  amended  (16  U.S.C. 
284(d));  PubUc  Utility  Regulatory  Policies 
Act  of  1978.  Pub.  L.  95-1150;  Department  of 
Enersy  Organization  Act.  Pub.  L.  95-91, 
E.O.  12009.  42  FR  46287) 

In  consideration  of  the  foregoing  the 
Commission  hereby  amends  Part  35. 
Chapter  I  of  Title  18.  Code  of  Federal 
Regulations,  as  set  forth  below,  effec- 
tive immediately. 

By  the  Commission. 

Lois  D.  Cashell, 
Acting  Secretary. 

f3&J      (.\ilWIMlcdl 

1.  Section  35.2  is  amended  In  para- 
graph (c)  by  deleting  "30"  and  insert- 
ing in  lieu  thereof  "60". 

2.  Section  35.3  is  amended  by  revis- 
ing paragraphs  (a)  and  (b)  to  read  as 
follows: 

1 35J    Notice  re«|uireinenta. 

(a)  Rate  schedules.  All  rate  schedules 
or  any  part  thereof  shall  be  tendered 
for  filing  with  the  Commission  and 
posted  not  less  than  sixty  days  nor 
more  than  one  hundred-twenty  days 
prior  to  the  date  on  which  the  electric 
service  is  to  commence  and  become  ef- 
fective under  an  initial  rate  schedule 
or  the  date  on  which  the  filing  party 
propose*  to  make  any  change  In  elec> 
trie  senrice  and/or  rate,  charge,  clasai- 
ficatlon.  practice,  rule,  regulation,  or 
eoatract  effective  as  a  change  in  rate 
•cbedule,  except  aa  provided  in  pmnr 
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graph  (b)  of  this  section,  or  unless  a 
different  period  of  time  is  permitted 
by  the  Commission.  Nothing  herein 
shall  be  construed  as  in  any  way  pre- 
cluding a  public  utility  from  entering 
Into  agreements  which,  under  this  sec- 
tion, may  not  be  filed  at  the  time  of 
execution  thereof  by  reason  of  the 
aforementioned  sixty  to  one  hundred- 
twenty  day  prior  filing  requirements. 
The  proposed  effective  date  of  any 
rate  schedule  filing  having  a  "filing 
date"  in  accordance  with  {  35.2(c)  may 
be  deferred  at  the  written  request  of 
the  filing  public  utility  submitted  to 
the  Secretary  prior  to  Its  acceptance 
by  the  Commission. 

(b)  Construction  of  facilities.  Rate 
schedules  predicated  on  the  construc- 
tion of  facilities  may  be  tendered  for 
filing  and  posted  no  more  than  ooe 
hundred-twenty  days  prior  to  the  date 
set  by  the  parties  for  the  contract  to 
go  into  effect.  The  Commission,  upon 
request,  may  permit  a  rate  schedule  or 
part  thereof  to  be  tendered  for  filing 
and  posted  more  than  one  hundred- 
twenty  days  before  it  Is  to  become  ef- 
fective. 

(FR  Doc.  79-4205  PUed  3-16-79;  8:45  ami 


[8230-01-Ml 

TM*  23^^r*i9n  Ralotion* 

CHAPTER  V— INTERNATIONAL 
COMMUNICATION  AGENCY 

DELEGATIONS  OF  AUTHORITY, 
ORGANIZATION,  AND  PRIVACY 

Mltc«llon«o«ft  Amendments 

AGENCY:  International  Communica- 
tion Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  International  Com- 
munication Agency  amends  its  regula- 
tions relating  to  delegations  of  author- 
ity, organization,  and  privacy.  The 
amendments  will  update  the  regula- 
tions to  reflect  organizational  changes 
resulting  from  Reorganization  Plan 
No.  2  of  1977  (42  FR  62461.  E)ecember 
13,  1977)  which  transferred  certain 
ftmctions  to  the  Agency. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jane  S.  Grymes.  Management  Ana- 
lyst. Management  Analysis/Regula- 
tions Staff.  Associate  Directorate  for 
Management,  International  Commu- 
nication Agency.  Washington.  D.C^ 
AC  202-623-4308. 

SUPPLEMENTARY  INFORMATION: 
Purstiant  to  the  authority  of  the  Di- 
rector of  the  International  Communl- 
catioa  Agency  set  forth  in  ReorsanlHk> 


tion  Plan  No.  2  of  1977,  22  CFR.  Chap- 
ter V  is  amended  as  follows: 

PART  502~WORLO-WIDE  FREE  FLOW 
(EXPORT— IMPORT)  OF  AUDIO 
VISUAL  MATERIALS 

1.  In  §502.2.  the  last  sentence  of 
paragraph  (b)  is  redesignated  (c)  and 
shotild  read  as  follows: 

1582.2    Impleinentinf   statute   and   execu- 
tive order. 

(c)  This  authority  has  been  trans- 
ferred to  the  International  Communi- 
cation Agency  by  Executive  Order 
12048.  dated  March  27,  1978. 

f58XJ    (AmeNdedl 

2.  Section  502.3(g)  is  amended  by  the 
deletion  of  subparagraph  (2J  in  its  en- 
tirety and  subparagraphs  (3)  and  (4) 
are  renumbered  (2)  and  (3). 

3.  In  9  502.3(1),  the  first  sentence  Is 
revised  to  read  as  follows: 


(i)  Upon  certification,  the  Applicant 
will  receive  the  original  Certificate 
and  three  signed  copies.  •  •  • 

ISM.4    [Amended] 

4.  Section  502.4(b).  Delete  the  words 
"Post  Office  Department"  and  Insert 
the  words  "U.S.  Postal  Service"  and 
delete  the  words  "Atomic  EInergy  * 
Commission"  and  insert  the  words 
"Department  of  Energy." 

{502.5    (Amended) 

5.  Section  502.5(b).  Review  Board  for 
the  International  Audio-Visual  Pro- 
gram office  symbol  has  been  changed 
from  (PGM/TA)  to  (PGM/TR). 

6.  In  S502.6(bK4),  the  second  sen- 
tence Is  revised  to  read  as  follows: 

S  502.6    Substantive  criteria. 


(b) •  •  • 

(4)  •  •  •  However,  the  Agency  does 
not  certify  or  authenticate  materials 
the  purpose  or  effect  of  which  is  to 
stimulate  the  use  of  a  special  process 
or  products,  to  advertise  a  particular 
organization  or  Individual,  or  to  raise 
funds.  •  •  • 


7.  In  9502.7(c).  the  last  sentence  is 
revised  to  read  as  follows: 

9  502.7    History  and  backgroond  (Amend- 
ed] 


(c)  *  *  *  Although  delayed  in  ratifi- 
cation and  tn  the  pasnge  of  tmple- 
menting  legislation,  the  U.&A. 


a  full  partner  in  Beirut  on  January  12. 
1967.  permitting  Imports  under  foreign 
certificate  to  move  in  duty-free  for  the 
first  time. 


8.  In  9  502.7(d).  the  first  three  sen- 
tences are  revised  to  read  as  follows: 


(d)  On  August  1.  1953.  with  the  cre- 
ation of  the  United  States  Information 
Agency  (USIA).  this  attestation  pro- 
gram was  transferred  to  USIA.  where 
it  continued  without  interruption.  On 
April  1.  1978.  this  program  was  again 
transferred,  this  time  to  the  Interna- 
tional Conununication  Agency.  As  of 
December  31,  1978.  the  U.S.  Govern- 
ment had  issued  over  55.000  certifi- 
cates covering  an  estimated  500.000 
items  of  visual  and  auditory  materials 
(a  number  of  the  certificates  cover  a 
series  of  Items),  and  over  4.000  differ- 
ent Applicants  had  submitted  materi- 
als for  export  certification.  •  •  • 

9.  In  9502.7(eHl).  the  list  of  Beirut 
program  countries  is  revised  to  read  as 
follows: 


United  SUtes  of 

America 
Brazil 
Canada 
CosURlca 
Cuba 
Cyprus 
Denmark 
El  Salvador 
Ghana 
Greece 
Haiti 
Iran 
Iraq 
Jordan 
Khmer  Republic 


Lebanon 

Libya 

Madagascar 

Malawi 

Malta 

Morocco 

Niger 

Norway 

Pakistan 

Philippines 

Peoples  Republic 

of  the  Congo 
Syria 
Trinidad  and 

Tobago 
Yugoslavia 


10.  In  9  502.7(e)(2).  the  list  of  coun- 
tries informally  participating  is  revised 
to  read  as  follows: 

Afghanistan  New  Zealand 

Belgium  Nicaragua 

Bermuda  Nigeria 
Dominican  Repul>Uc       Panama 

Ecuador  Peru 

Finland  Rhodesia 

OibraltAT  Spain  (limited) 

Guatemala  Sri  Lanka 

Guyana  Surinam 

India  Sweden 

Ireland  Uruguay 

Kuwait  •  •  *  People  on 
Liberia  Taiwan 

Netherlanda 

11.  In  502.8(e).  delete  the  words 
"Post  Office  Department"  and  insert 
the  words  "U.S.  Postal  Service.** 
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PART  504— ORGANIZATION 

9  504.2    [Amended] 

12.  In  9  504.2  (c).  the  last  sentence  is 
revised  to  read  as  follows: 

(c)  •  •  •  The  International  Commu- 
nication Agency  operates  field  posts  in 
125  foreign  countries. 


13.  Section  504.2  (d)  (1)  (i>.  The  first 
three  sentences  are  revised  to  read  as 
follows: 


<d)  •  •  • 

(!)•  •  • 

(I)  The  Associate  Directorate  for 
Broadcasting  (the  Voice  of  America)  is 
the  global  radio  network  of  the  Inter- 
national Communication  Agency 
which  seeks  to  promote  imderstandlng 
abroad  of  the  United  SUtes.  Its 
people,  culture,  and  policies.  VOA  con- 
ducts its  operations  in  accordance  with 
the  VOA  Charter,  which  states: 

(1)  VOA  wOl  serve  as  a  consistently  reli- 
able and  authoritative  source  of  news.  VOA 
news  will  be  accurate,  objective,  and  com- 
prehensive. 

(2)  VOA  will  represent  America,  not  any 
single  segment  of  American  soefety.  and  will 
therefore  present  a  balanced  and  compre- 
hensive projection  of  significant  American 
thought  and  institutions. 

O)  VOA  will  present  the  policies  of  the 
United  StaX^s  clearly  and  effectively,  and 
will  also  present  responsible  discussion  and 
opinion  of  these  policies. 

VOA  produces  and  broadcasts  radio 
programs  In  English  and  37  foreign 
languages,  and  operates  broadcasting 
and  relay  facilities  to  transmit  these 
programs.  •  •  * 

14.  Section  504.2  (d)  (1)  (U)  is  revised 
to  read  as  follows: 


(d) •  •  • 

(!)••• 

(ii)  The  Associate  Directorate  for 
Programs  is  comprised  of  tiiree  small 
specialized  staffs,  two  foreign  press 
centers,  and  five  major  offices  and 
services,  all  reporting  directly  to  the 
Associate  Director.  The  evaluation 
Staff  performs  foUowup  for  the  Agen- 
cy's inspection  and  research  activities 
and  evaluates  the  extent  to  which 
media  products  reflect  the  Agency's 
subject  priorities.  The  Planning  and 
Guidance  Staff  provides  both  fast 
daily  and  In  depth  background  guid- 
ance for  operating  elements  of  the 
Agency  on  those  U.S.  foreign  policy 
Issues  which  are  susceptible  to  public 
diplomacy  and  on  those  domestic  con- 
cerns which  are  relevant  to  the  con- 
duct ot  it.  reviews  program  proposals 
of  the  Agency's  overseas  posts  and 
Washington  elements  to  assure  that 
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they  arc  consistent  with  agreed-upon 
policy  and  that  resources  are  allocated 
in  accordance  with  priorities,  and  rep- 
resents USICA  in  interagency  meet- 
ings on  public  affairs  issues.  The  In- 
ternational Communication  Policy 
Staff  develops  options  and  policy  rec- 
ommendations over  the  entire  range 
of  International  communication  policy 
issues  for  the  Director  of  USICA  and 
for  the  consideration  of  the  U.S.  Gov- 
ernment as  a  whole.  Foreign  Press 
Centers  in  New  York  and  Washington 
provide  facultative  services  to  foreign 
Journalists  working  in  those  cities.  The 
Office  of  Program  Coordination  and 
Development  coordinates  the  design 
and  implementation  of  all  Agency  sup- 
port for  major  communication  proj- 
ects proposed  by  the  Agency's  overseas 
posts  or  undertaken  by  it  in  response 
to  worldwide  and  regional  priorities 
set  by  the  Director,  recruits  American 
participants  for  those  projects,  and  de- 
velops a  systematic  aggregation  of  es- 
sential resource  materials  to  guide  the 
acquisition  and  production  of  media 
support  for  them.  The  Office  of  Re- 
search combines  the  functions  of  re- 
search, foreign  media  reaction  report- 
ing, and  the  Agency  library.  The  three 
media  services— Exhibits.  Press  and 
Publications,  and  Television  and 
Film— are  responsible  for  the  acquisi- 
tion and  production  of  a  variety  of 
media  products  for  use  or  adaptation 
by  USICA's  overseas  posts.  These  in- 
clude exhibits  in  various  formats;  a 
daily  wireless  bulletin  to  ail  posts, 
magazines,  pamphlets,  reprints,  photo- 
graptis,  and  picture  stories;  and 
motion  pictures,  television  programs. 
and  videotape  recordings  for  direct 
viewing.  The  media  services  also  oper- 
ate printing  plants  at  two  overseas  lo- 
cations and  provide  facultative  serv- 
ices to  foreign  TV  production  teams. 


15.  Section  504.2  (d)  (1)  (Iv)  Is  revised 
to  read  as  follows: 


(d)*  •  • 

(!)••• 

(iv)  The  Associate  Directorate  for 
Management  (MGT)  is  made  up  of 
eight  major  offices.  These  offices  are 
responsible  for  support  services,  i.e.. 
administration,  personnel  and  train- 
ing, budget  and  fiscal  services,  systems 
technology,  security,  equal  employ- 
ment opportunity,  inspections  and 
audits. 

i 
•     •     •     •     •    1 

16.  Section  504.2  (d)  (1)  (v).  The  first 
three  sentences  are  revised  to  read  as 
follows: 
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«!)••• 

(!)••• 

(V)  The  heads  of  the  five  geographic 
areas  are  the  Agency's  principal  advis- 
ers on  all  programs  within  countries  in 
their  respective  are^.  They  help  to 
fdrmula  Agency  policies  and  represent 
the  Director  in  interagency  working 
groups.  The  Area  Directors  (African: 
European:  East  Asian  and  Pacific: 
American  Republics:  and  North  Afri- 
can. Near  Eastern,  and  South  Asian) 
are  responsible  for  the  coordination 
and  management  of  communication 
programs  for  the  countries  in  their  ge- 
ographic areas.  •  •  • 


17.  Section  504.2  (d)  (1)  (vi)  is  revised 
to  read  as  follows: 


(d)«  •  • 

(vi)  The  Agency  maintains  205  posts 
abroad  in  125  countries.  These  posts 
are  under  the  super\'ision  of  the  U.S. 
Chiefs  of  Mission,  and  with  the  guid- 
ance of  the  Director  and  the  appropri- 
ate area  office  Director,  conduct 
public  information,  educational  ex- 
change and  cultural  programs  on 
behalf  of  the  U.S.  Government,  except 
for  commands  of  the  Department  of 
Defcn.se.  Each  overseas  office  is 
headed  by  a  Public  Affairs  Officer 
who  is  a  member  of  the  "country 
team"  under  the  Chief  of  the  U.S. 
Diplomatic  Mission.  A  list  of  overseas 
offices  is  maintained  by  the  Manage- 
ment Analysis/Regulations  Staff. 
Room  632.  1425  K  Street.  NW..  Wash- 
ington. D.C.  20547. 


18.  In  Section  504.2  (d)  (1)  (vii).  the 
last  two  sentences  are  revised  to  read 
as  follows: 


(d)*  •  • 

(vii)  •  •  •  The  Office  represents  the 
Agency  in  hearings  arising  from  dis- 
putes on  contracts,  equal  employment 
opportunity,  grievances,  labor  dis- 
putes, and  licensing.  The  Office  se- 
cures the  necessary  rights  clearances 
for  the  Agency's  activities,  recom- 
mends waivers  of  certain  J  visa  restric- 
tions, and  advises  on  matters  relating 
to  ethical  conduct  and  conflict  of  in- 
terest of  Agency  employees. 


19.  Section  504.2  (d)  (1)  (vUi)  is  re- 
vised to  read  as  follows: 


(d) 
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(!)•  •  • 

(viti)  Office  of  Congressional  and 
Public  Liaison  (CPL).  This  Office  is  re- 
sponsible for  the  Agency's  domestic  re- 
ligions and  contacts  with  the  public, 
the  Congress,  and  the  media.  It  re- 
sponds to  questions  from  the  Ameri- 
can public  concerning  the  purposes 
and  operations  of  the  Agency,  and  pre- 
pares and  Issues  news  releases  on  ap- 
propriate activities,  policies  and  per- 
sonnel actions.  This  Office  also  ar- 
ranges for  public  appearances  by 
Agency  officials:  organizes  seminars 
and  workshops:  prepares  the  Agency's 
annual  report  to  Congress:  publishes 
"USICA  WORLD."  the  Agency's 
monthly  in-house  publication:  con- 
ducts public  tours  of  the  Agency  ex- 
hibit at  the  Voice  of  America  and  of 
VOA  studios. 


20.  Section  504.2  (d)  (1)  (Ix).  APPEN- 
DIX I  (2)  (b),  delete  Associate  Direc- 
torate for  Management-Management 
Analysis/Regulations  Staff. 

21.  Section  504.2  (d)  (1)  (ix).  APPEN- 
DIX I  (2)  (f).  Associate  Directorate  for 
Management  is  revised  to  read  as  fol- 
lows: 

(f)  Associate  Directorate  for  Manage- 
ment—Office of  Security.  Office  of  AudiU. 
Office  of  Inspections  Management  Analy- 
sis/Regulations Staff. 

22.  Section  504.2  (d)  (1)  (Ix).  APPEN- 
DIX I  (2)  (g)  is  deleted  in  its  entirety. 


PART  505— PRIVACY  ACT  POLICES 
AND  PROCEDURES 

23.   Section   505.14(f)   is   revised   to 
read  as  follows: 

S  .V).5.14    Specific  exemptionfi. 


(f)  Exemption  for  testing  or  exami- 
nation material.  The  Agency  may 
exempt  testing  or  examination  materi- 
al used  to  assess  the  qualifications  of 
an  individual  for  appointment  or  pro- 
motion In  the  federal  service  only  if 
disclosure  of  the  record  to  the  individ- 
ual would  reveal  information  at>out 
the  testing  process  which  would  give 
an  individual  an  unfair  competitive  ad- 
vantage. 


$.505.1.)    I A  mended  I 

24.  In  8  505.15(a).  The  systems  of  rec- 
ords are  revised  as  follows: 

USICA- 19-Lecal  Plles-OC 
USICA-24— Personnel  Security  and  Integ- 
rity Records— MOT/S 

25.  Section  505.15(b).  The  systems  of 
records  are  revised  as  follows: 

USICA- 19-Legal  Piles— OC 


U8ICA-24— Personnel  Security  and  Integ- 
rity Records— MOT/S 

26.  In  9  505.15(c),  the  systems  of  rec- 
ords are  revised  as  follows: 

USICA- 12-Employee  Relations  Flles- 
MOT/P 

USICA- 15— Equal  Employment  Opportu- 
nity Complaint  Files— MOT/E 

USICA- IS— Equal  Employment  Opportu- 
nity General  Piles— MOT/E 

USICA -19- Legal  Files— OC 

USICA  24— Personnel  Security  and  Integ- 
rity Records— MOT/S 

USICA-30— Recruitment  Records-MGT/ 
P 

27.  In  9  505.15(d).  the  systems  of  rec- 
ords are  revised  as  follows: 

USICA- 12- Employee  Relations  Files— 
MOT/P 

USICA- 13— Elmployee  Training  Piles— 
MOT/PT 

USICA-21— Employee  Master  Personnel 
Records— MOT/P 

U8ICA-30— Recruitment  Records— MOT/ 
P 


PART  511— FEDERAL  TORT  CLAIMS 
PROCEDURE 

28.  Section  511.3  is  revised  to  read  as 
follows: 

9  511.3     Exceptions. 

Claims  not  compensable  hereunder 
are  listed  in  2680  of  the  Act  with  the 
exception  that  2680(k)  (claims  arising 
in  a  foreign  country)  has  t>een  re- 
moved by  22  use  1474(5). 

It  is  the  general  policy  of  the  Inter- 
national Commimication  Agency  to 
allow  time  for  Interested  parties  to 
take  part  in  the  rulemaking  process. 
However,  these  amendments  are  ad- 
ministrative in  nature  and  were  man- 
dated by  law.  Therefore,  the  rulemak- 
ing process,  involving  comment  and 
public  procedure,  is  waived,  and  these 
amendments  l)ecome  effective  upon 
publication. 

Issued  at  Washington.  D.C. 

John  E.  Reinhardt, 
Director,  International 
Communication  Agency. 
(FR  Doc  79-8288  Piled  3-16-79:  8:45  am] 

[4210-01-M] 

Tin*  24— Housing  and  Urban 
D«v«lepni*nt 

CHAPTER     X— FEDERAL    INSURANCE 
ADMINISTRATION,       DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVEL- 
OPMENT 


SUSCHATTEI  •— NATIONAL  FLOOD 
MSUtANCf  PtOGftAM 

[Docket  No.  FI-5253] 

PART  1914— AREAS  ELIGIBLE  FOR 
THE  SALE  OF  INSURANCE 

Suspansion  of  Cenmunity  EligibiHty 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  This  rule  lists  communi- 
ties where  the  sale  of  flood  insurance, 
as  authorized  tinder  the  National 
Flood  Insurance  Program  (NFIP),  will 
be  suspended  because  of  noncompli- 
ance with  the  flood  plain  management 
requirements  of  the  program. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flo(xl  Insur- 
ance. Room  5270.  451  Seventh 
Street.  SW..  Washington,  E>C  20410. 
(202)  755-5581  or  toll-free  line  800- 
424-8872. 

9  1914.6    List  of  Suspended  Communities. 


RULES  AND  REOULATIONS 

SUPPLEMENTARY  INFORMATION: 
The  National  Flood  Insurance  Pro- 
gram (NFIP),  administered  by  the 
Federal  Insurance  Administration,  en- 
ables property  owners  to  purchase 
flood  insurance  at  rates  made  reason- 
able through  a  Federal  subsidy.  In 
return,  commtinlties  agree  to  adopt 
and  administer  local  flood  plain  man- 
agement measures  aimed  at  protecting 
lives  and  new  construction  from  f utiu*e 
flooding.  Section  1315  of  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4032)  prohibits 
flood  insurance  coverage  as  authorized 
imder  the  National  F^ood  Instirance 
Program  (42  U.S.C.  4001-4128)  unless 
an  appropriate  public  body  shall  have 
adopted  adequate  flood  plain  manage- 
ment measures  with  effective  enforce- 
ment measures.  The  communities 
listed  in  this  notice  no  longer  meet 
that  statutory  requirement  for  compli- 
ance with  program  regulations  (24 
CFR  Part  1909  et  seq.).  Accordingly, 
the  communities  are  suspended  on  the 
effective  date  in  the  fifth  column,  so 
that  as  of  that  date  subsidized  flood 
insurance  is  no  longer  available  in  the 
community. 

In  addition,  the  Federal  Insurance 
Administration  has  Identified  the  spe- 
cial flood  hazard  areas  in  these  com- 
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monities  by  publishing  a  Flood  Hazard 
Boimdary  Map.  The  date  of  the  flood 
map,  If  one  has  been  published,  is  indi- 
cated in  the  sixth  column  of  the  table. 
Section  202  (a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93- 
234).  as  amended,  provides  that  no 
direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the  Dis- 
aster Relief  Act  of  1974  not  in  connec- 
tion with  a  fl(X)d)  may  legally  be  pro- 
vided for  construction  or  acquisition  of 
buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  In  the  NFIP,  with  re- 
spect to  which  a  year  has  elapsed  since 
publication  of  a  flood  insurance  map. 
This  prohibition  against  certain  types 
of  Federal  assistance  becomes  effec- 
tive for  the  communities  listed  on  the 
date  shown  in  the  last  coltmin. 

The  Federal  Insurance  Administra- 
tor finds  that  delayed  effective  dates 
would  be  contrary  to  the  public  inter- 
est. The  Administrator  also  finds  that 
noti(%  and  public  procedure  imder  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

In  each  entry,  a  complete  chronolo- 
gy of  effective  dates  appears  for  each 
listed  commtuiity. 

Section  1914.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries 
to  the  table. 


y 


8t*t« 


County 


Location 


Community     EffecUve  dmtes  of  authoiizaUon/     Hazard  area 
No.  canceUaUon  of  sale  of  flood  identified 

insurance  in  community 


Date' 


California 

.  RivetBlde - 

W«ld * 

Do 

Latimer .'. 

Connecticut 

New  London _.. 

Iowa .„ 

,._„  Dubuque  and  Jones...^ — 

Do ™       . 

Jones 

Plnri<V 

..._..  Brfl"Fard. 

Paukltaic.    »..~.~        ._~. 

Mi/>hlr«n 

l«>MmK 

Minnesota 

.„  B1ueEart:< _. 

Do          

,  ,    C*'"" , 

nn 

C^lpp»«^( ,, 

Do 

, Roieau „ ..„ 

NewHampahlre 

Merrimack- ... 

Desert  Hot  Springs,  city  of  ..  0602S1-B June  30.  1075.  emergency.  Apr. 

2.  1979.  regular.  Apr.  3.  1979, 

nupended. 
Evana.  city  of  OSOISS-B July  35.  1974.  emergency.  Apr. 

2.  1979.  regular.  Apr.  a.  1979. 

suspended. 
Uniitcorpocated  air—    ,   ,  .-  (MOIM-B July  3.  1974.  cnergency.  Apr.  X 

1979.   regular.   Apr.   X    1*79. 

suspended. 
Ledyard,  town  of 0901S7-A Aug.  22,  1978.  emergency.  Apr. 

2.  1979.  ff^gular.  Apr.  2.  1979. 
suspended. 

Casipde.  city  of 190117-C Nov.  20.  197S.  emergency.  Apr. 

*  2.  1979.  regular.  Apr.  2.  1979. 

(Upended. 
Monticetlo.  etty  of 190t7S-B Nov.  37,  1974.  emergency,  Apr. 

3,  1979.  regular,  Apr.  3,  1979. 
suspended. 

North  LawderdUe.  city  of iaoe49-A July  S,  1974.  emergency.  Apr.  X 

1979.  regular.  Apr.  3.  1979. 
suspended. 

Unincorporated  areas..-.—  I30M7-A„«__  Jan.  23,  1974.  esMrgeney,  Apr. 

X  1979,  regular.  Apr.  X  ITff. 

Praser.  city  of 3«012a-B Pctk  M.  1973.  emergency,  Apr. 

3.  1979.  regular,  Apr.  3,  1979. 

suspended, 
nninoorporatcd  areas -  379391-3 Mar.  19.  1971,  emergency,  Nov. 

34.  1973.  regiiter.  Apr.  3.  1979. 

suspended. 
Carver,  city  of_ —  27933S-A.».»_  Apr.  2.  1971.  emergency.  Sept. 

IS.  1973.  regular,  Apr.  X  1979. 

Montevido.  dty  of 37S341-A. Apr.  X  1971.  emergency.  May 

at.  1973.  regular,  Apr.  3,  1979. 

suspended. 
Roseau,  dty  of 370414-B Apr.  34,  1974.  emergency.  Sept. 

39,  1978.  regular.  Apr.  3.  1979. 

suspended. 
AUentown.  town  of UOIOS-B Sept.  I.  197S,  emergency.  Apr. 

1  1979.  regular.  Apr.  8.  1979. 


May  24.1974 
Oct.  23.  1976 

Apr.  2.  1979 

Apr.&.  1974 
Jan.  U.  1970 

DOl 

Dec  3fl,  1974 
Mar.  U.  1977 

Da 

May  37.  1977 

Do. 

Dec.  17,  197S 
Jan.  9. 1976 

Do. 

June  38.  1974 
Jan.  9.  1976 

Do. 

Peb.  23,  1974 

Dou 

Mar.  19.  1976 

Dol 

May  34.  1974 
May  31. 19*6 

Do. 

Nov.  39.  1973 

Do. 

Sept.  13,  1973 

Da 

May  36. 1973 

Da 

Mar.  f.  1974 

Do. 

Apr.  >.  1974 
Nov.  9. 1976 

Da 
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County 


LocmUon 


OofDfflunlty     BffectlTc  dftte*  of  authofinUon/     Haikrd  kn« 
No.  canceltaUon  of  Mle  of  flood  identified 

taMurBDoe  In  rommiinlty 


Date' 


Hookaett.  town  of... 


Pembroke,  town  of.. 
BrieUe.  borough  of.. 
Andover.  vlllace  of  „ 


SMllft-B- 
SM119-A- 
S40390-B.. 

saoo»-B- 


Haatlngs^n-Hudson.  vUUce  M091S-B.„ 
of. 

PelhMi.  vlllace  of MM2&-C~. 

New  Britain,  borouch  of 

New  Buffalo,  borouch  of 4S07M-B- 


Upper.Macunde.  townahip  431044-C. 
of. 


South  Carolina.. 

Do ™. 

Virginia... 


Oreenville. 
do.^.....*.. 


Oreenville,  dtjr  of . 
Unincorporated  area*  ~ 
Hurt,  town  of . 


S10S19-B- 


,  Nov.  10.  197S.  emergency.  Apr. 

2.  197B.  regular.  Apr.  2.  1979. 

suspended. 
.  July  >4,  1976,  emergency.  Apr. 

2,  1979,  regular,  Apr.  2.  1979. 

suspended. 
.  July  28,  1972,  emergency,  Apr. 

2.  1979,  regular.  Apr.  2.  1979, 

suspended. 
.  Jan.  16,  1974,  emergency.  Apr. 

2.  1979.  regular,  Apr.  2,  1979, 

suspended. 
.  Jan.  22,  197$.  emergency.  Apr. 

2.  1979.  regular,  Apr.  2.  1979, 

suspended. 
Sept.  8,  1975.  emergency.  Apr. 

2.  1979.  regular.  Apr.  2.  1979, 

suspended. 
Dec  •.  1973.  emergency.  Apr.  2, 

1979,   regular,    Apr.    2,    1979, 

suspended. 
Peb.  S.  197S,  emergency,  Apr.  2. 

1979.    regular.    Apr.    2.    IfTt, 

suspended. 
Feb.  12.  1974.  emergency,  Apr, 

2.  1979,  regular.  Apr.  X  1979. 

suspended. 
Jan.  15,  1974,  emergency,  regu- 
lar, Apr.  2,  1979,  suspended. 
Feb.  12.  1974,  emergency,  regu- 
lar, Apr.  2,  1979.  suspended. 
June  20.  1975.  emergency,  Apr. 

2.  1979.  regular.  Apr.  2.  1979, 

suspended. 
Apr.  9,   1971.  emergency.  July 

20.  1972,  regular,  Apr.  t  1979. 

siispended. 
May  7.   1971,  emergency,  Dec, 

15.  1972.  regular.  Apr.  2.  1979. 

suspended. 
Nov.  21.  1973.  emergency.  Apr. 

2.  1979.  regular.  Apr    2.  1979, 

suspended. 


Pet).  21.  1975 
Apr.  15,  1977 

Do. 

May  S.  1974 

Do. 

Aug.  31.  1973 
Peb.  11. 1972 

Do. 

June  14,  1974 
Mar.  5.  1976 

Do. 

Nov.  8,  1974 
Oct.  3,  1978 

Do. 

May  17,  1974 
Peb.  27,  1976 

DO. 

July  26.  1974 
June  4,  1976 

Do. 

Aug.  16.  1974 
Apr.  n,  1976 

Do. 

Nov.  36.  1976 
Mar.  11.  1977 

Do. 

June  38. 1974 

Da 

Nov.  19, 1976 

Da 

Nov.  1.  1974 
Oct.  3.  1975 

Do. 

July  30.  1973 

Do. 

Dec.  16.  1973 

Da 

Dec.  21,  1973 
May  28.  1976 

Do. 

■  Certain  Pederal  assistance  no  longer  available  in  special  flood  hazard  area. 

(National  Flood  Insunmce  Act  of  1968  (title  XIII  of  the  Housing  and  Urtwn  Development  Act  of  IMS):  effective  Jul  38.  1969  (33  PR  17804. 
Nov.  38,  1968).  aa  amended,  42  U.S.C.  4001-4138;  and  Secretary's  delegation  of  authority  to  Federal  Insurance  Administrator.  34  FR  2680. 
Feb.  27,  1969)  as  amended  39  FR  2787.  Jan.  24.  1974. 

In  accordance  with  section  7(oX4)  of  the  Department  of  HUD  Act.  Section  324  of  the  Housing  and  Community  Amendments  of  1978. 
Pub.  L.  95-557.  92  Stat,  2080.  this  rule  has  been  granted  waiver  of  Congressional  review  requirements  in  order  to  permit  It  to  take  effect  on 
the  date  Indicated. 


Issued:  March  8.  1979, 


(FR  Doc.  79-7880  FUed  3-16-79:  8:45  am] 
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(Docket  No.  Fl-SOiai 

PART  1920— PROCEDURE  OF  MAP 

AMENDMENT  CORRECTION 

L*tt*r  of  Mop  Aiii«ndiii*fit  for  Mobil* 

County,  Alobonra 

AQESCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Pinal  rule. 

SUMMARY:   The   Federal   Insurance 
Administrator  published  a  list  of  com- 


munities for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  included  Mobile 
County.  Alabama.  It  has  been  deter- 
mined by  F.I-A..  after  acquiring  addi- 
tional flood  Information  and  after  fur- 
ther technical  review  of  the  Flood  In- 
surance Rate  Map  for  Mobile  County. 
Alabama  that  certain  property  is  not 
within  the  Special  Flood  Harzard 
Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 


Gloria  M.  Jimknez, 
Federal  Insurance  Administrator. 


within  the  Special  Flcxxl  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EIFFECnVE  DATE:  March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr,  Richard  W,  Krinuxr.  Assistant 
Administrator.  Office  of  Flood  In- 
surance.  Room   5270.   451    Seventh 


Street.  SW..  Washington.  D.C.  20410. 
(202)  755-5581  or  toU-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  year.  The  premium 
refimd  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flo<xl 
Insurance  Program  (N.F.I.P.)  at: 

P.O.  Box  34294.  Bethesda,  Maryland  20034, 
Phone:  (800)  638-6620, 

The  map  amendments  listed  below 
are  in  accordance  with  §  1920.7(b): 
Map  Number  H  &  I  015008B,  Panel  61, 
published  on  June  29,  1977  in  42  FR 
33204,  indicates  that  Lot  52.  Creek- 
w(x>d  Subdivision,  Mobile  County,  Ala- 
bama, as  recorded  in  Map  Book  27. 
Page  43.  in  the  Office  of  the  Judge  of 
the  Probate  Court  of  Mobile  Cotmty, 
Alabama  is  within  the  Special  FlcKXi 
Hazard  Area. 

Map  Number  H  &  I  015008B,  Panel 
61  is  hereby  corrected  to  reflect  that 
the  existing  structure  located  on  the 
above  property  is  not  within  the  Spe- 
cial Flood  Hazard  Area  identified  on 
December  17,  1976.  The  structure  is  in 
Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urt>an  Development 
Act  of  1968).  effective  Januray  28.  1969  (33 
FR  17804.  November  28.  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-7881  Filed  3-16-79:  8:45  am] 


RULES  AND  REGULATIONS 
[4210-01 -M] 

[Docket  No.  FI-3875] 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Lottor  of  Mop  Amendmont  for  tho 
County  of  Escambia,  Flo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administraion  (F,I.A.)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  Included  the  County  of 
Escambia.  Florida.  It  has  been  deter- 
mined by  F.I.A.,  after  acquiring  addi- 
tional flood  information  and  after 
technical  review  of  the  Flood  Insur- 
ance Rate  Map  for  the  County  of  Es- 
cambia. Florida  that  certain  property 
is  not  within  the  Special  Flood  Hazard 
Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 
withm  the  Special  Flood  Hazard  Area, 
removes,  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Krimm.  Assistant 
Administrator,  Office  of  Flood  In- 
surance. Room  5270.  451  Seventh 
Street,  S.W.,  Washington.  D.C.  20410 
(202)  755-5581  or  toU-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flcxxl  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  year.  The  premitim 
refimd  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (NFIP)  at: 

P.O.  Box  34294.  Bethesda,  Maryland  20034. 
Phone:  (800)  638-6620. 

The  Map  amendments  listed  below 
are  in  accordance  with  { 1920.7  (b): 
Map  Number  H  &  I  120080  Panel 
001  lA,  published  on  February  13.  1978 
in  43  FR  6070  indicates  that  Lots  16 
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through  20.  24.  25.  29  through  33,  37. 
and  38,  Block  A:  Lots  1  through  3,  5 
through  8,  16,  17,  19  through  28,  32 
through  41,  49  through  61.  64  through 
69.  and  Parcel  6.  Block  D;  Lots  1 
through  7.  10  through  15.  18.  19.  and 
20,  Block  E;  and  Lots  3  through  19. 
Block  F.  of  Lake  Charlene  Subdivision. 
Escambia  County,  Florida,  as  retarded 
in  Plat  Book  9,  Page  Numbers  53A. 
53B,  53C,  and  53D,  In  the  Office  of  the 
Comptroller,  Escambia  Coimty,  Flor- 
ida, are  within  the  Special  Flood 
Hazard  Area. 

Map  Number  H  &  I  120080  Panel 
0011 A  is  hereby  corrected  to  reflect 
that  the  above  lots  are  not  within  the 
Special  Flood  Hazard  Area  identified 
on  September  30,  1977.  The  lots  and 
parcels  are  in  Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968).  as  amended; 
42  UJ3.C.  4001-4128;  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 43  FR  7719,) 

In  accordance  »ith  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub,  L.  95-557.  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23, 1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc,  79-7882  FUed  3-16-79: 8:45  am] 


[4210-01-M] 

[Docket  No.  3012] 

PART  1920— PROaDURE  OF  MAP 
AMENDMENT  CORRECTION 

Loftor  of  Mop  Amondmont  for  tho 
Town  of  Rodford,  Most. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F,I.A.)  published 
maps  identifying  Special  Flcxx)  Hazard 
Areas.  This  list  included  the  Town  of 
Bedford,  Massachusetts.  It  has  been 
determined  by  F,I.A.,  after  acquiring 
additional  flood  Information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Bedford,  Massachusetts  that  certain 
property  is  not  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
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condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Kritnm.  Assistant 
Administrator.  Office  of  Flood  In- 
surance. Room  5270.  451  Seventh 
Street.  SW..  Washington.  D.C.  20410. 
(202)  755-5581  or  toll-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  f^om  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  year.  The  premium 
refund  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (NFIP)  at: 

P.O.  Box  34294.  Bethesda.  Maryland  20034. 
Phone:  (800)  638-8620. 

The  map  amendments  listed  below 
are  In  accordance  with  5 1920.7(b): 
Map  Number  H  &  I  255209A  Pane!  04 
published  on  June  29.  1977  in  42  FR 
33215  indicates  that  Lot  Number  20. 
located  at  18  Evans  Avenue.  Bedford. 
Massachusetts,  as  recorded  in  Book 
8179.  Page  299.  in  the  Registry  of 
Deeds.  Southern  District.  Middlesex 
County.  Ma.s.sachusett&.  is  within  the 
Special  Flood  Hazard  Area. 

Map  Number  H  A  I  255209A  Panel 
04  is  hen-by  corrrr'rd  to  reflect  that 
the  existing  struct  ■.»■  located  on  the 
above  property  is  t'  vkithin  the  Spe- 
cial Flood  Hazard  '  i  a  identified  on 
September  7.  1973  .  e  structure  is  in 
Zone  C. 


(National  Flood  lasu 
Xni  of  Housing  ar 
Art  of  1968).  ettecln- 
FR  11804.  November 


Aft  of  1»«8  (Title 

'an   Development 

lary  28.  1969  (33 

1968).  as  amended 


(42  VJ&.C.  4001-412*1.  -.-I  Secretary*  dele- 
gation of  autfiorily  '.•>  Federal  Insurance 
Admini-stralor  43  FR  77 1 9  » 

In  accordance  with  .^.^  lion  7(oM4)  of  the 
Department  of  HUD  An  Section  324  of  the 
Housing  and  Communr  v  AmcndmenLs  of 
1978.  Pub.  L.  95-557.  92  Slat.  2080.  this  rule 
has  been  granted  viaiver  of  Congres.slonal 
review  requirements  in  order  to  permit  it  to 
lake  effect  on  the  dale  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimewiz, 
Federal  Insurance  Administrator. 

(PR  Doc.  79-7883  Filed  3-16-79:  8:45  am] 


RULES  AND  REGULATIONS 

[4210-01-M] 

(Docket  No.  PI-30121 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Letter  of  Map  Amendment  for  the 
Town  of  Bedford,  Mass. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACrriON:  Final  Rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  Identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  Town  of 
Bedford.  Massachusetts.  It  has  been 
determined  by  F.I.A.,  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  TowTi  of 
Bedford.  Massachusetts,  that  certain 
property  is  not  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTAITT: 

Mr.  Richard  W.  Krimm,  Assistant 
Administrator.  Office  of  Flood  In- 
siu-ance.  Room  5270.  451  Seventh 
Street.  S.W..  Washington.  D.C. 
20410.  (202)  755-5581  or  toU-free. 
800-424-8872 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  of  construction  ac- 
quisition purposes,  and  the  lender  now 
agrees  to  waive  the  property  owner 
from  maintaining  n(x>d  insurance  cov- 
erage on  the  basis  of  this  map  amend- 
ment, the  property  owner  may  obtain 
a  full  refund  of  the  premium  paid  for 
the  current  policy  year,  providing  that 
no  claim  Is  pending  or  has  been  paid 
on  the  policy  in  question  during  the 
same  year.  The  premium  refund  may 
be  obtained  through  the  Insurance 
agent  or  broker  who  sold  the  policy,  or 
from  the  National  Flood  Insurance 
Program  (NFIP)  at: 

P.O.  Box  34294.  Bethesda.  Maryland  20034. 
Phone  (800)638-6620 

The  map  amendments  listed  below 
are  in  tuxordance  with  $  1920.7(b): 
Map  Number  H&T  255209A  Panel  05. 
publL&lied  on  June  29.  1977  in  42  FR 
33215.  indicates  that  the  property  lo- 


cated at  4  Madel  Lane,  as  recorded  In 
Book  12818.  Page  558.  In  the  Registry 
of  Deeds.  Southern  Distrlc^,  Middlesex 
Coimty.  Massachusetts,  is  within  the 
Special  Flood  Hazard  Area. 

Map  Number  H&I  255209A  Panel  05 
Is  hereby  corrected  to  reflect  that  the 
existing  structure  located  on  the  above 
property,  is  not  within  the  Special 
Flood  Hazard  Area,  identified  on'Feb- 
ruary  27.  1976.  The  structure  Is  Zone 
C. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development 
Act  of  1968).  effective  Januao'  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended; 
42  U.S.C.  4001-4128:  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator. 43  FR  7719.) 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  thb  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  tl  to 
take  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 

Federal  Insurance  Administrator   . 
(FR  Doc.  7»-7884  FUed  3-16-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  FI-3012) 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Letter  of  Mop  Amendment  for  the 
Town  of  Bedford,  Mass. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD 

ACTION:  Final  Rule 

SUMMARY:  The  Federal  Insiu-ance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  Town  of 
Bedford.  Massachusetts.  It  has  been 
determined  by  F.LA.,  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Bedford.  Massachusetts  that  certain 
property  is  not  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establish- 
inc  that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area: 
removes  the  rec,uirement  to  purchase 
flood  insurance  (or  that  property  as  a 
condition  of  Federal  or  federally-relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.   Richard   W.   Krimm.   Assistant 


Administrator,  Office  of  Flood  In- 
surance. Room  5270,  451  Seventh 
Street.  S.W.,  Washington.  D.C. 
20410,  202-755-5581  or  toll-free  line 
800-424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  Insurance  as  a  condl- 
tlori  of  Federal  or  federally-related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  year.  The  premium 
refund  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (N.F.I.P.)  at: 

P.O.  Box  34294. 
Bethesda.  Maryland  20034. 
Phone:  (800)  638-6620. 

The  map  amendments  listed  below 
are  In  accordance  with  9 1920.7(b): 
Map  Number  H&I  25S209A  Panel  04 
published  on  June  29,  1977  In  42  FR 
33215  Indicates  that  Lot  33.  Woodmoor 
Acres,  Bedford,  Massachusetts,  also 
known  as  6  Fern  Way,  as  recorded  in 
Book  11212,  Page  End,  In  the  Registry 
of  Deeds.  Southern  District,  Middlesex 
County,  Massachusetts,  is  within  the 
Special  Flood  Hazard  Area. 

Map  Number  H&I  255209A  Panel 
04  Is  hereby  corrected  to  reflect  that 
the  existing  structure  l(x;ated  on  the 
above  property  is  not  within  the  Spe- 
cial Flood  Hazard  Area  identified  on 
February  27.  1976.  The  structure  is 
ZoneC. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended; 
42  U.8.C.  4001-4128;  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7885  Filed  3-16-79:  8:45  am] 


RULES  AND  REGULATIONS 

[4210-01-M] 

[Docket  No.  3012] 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Letter  of  Mop  Amendment  for  the 
Town  of  Duxbury,  Most. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACrriON:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  Identifying  Special  Plood  Hazard 
Areas.  This  list  included  the  Town  of 
Duxbury,  Massachusetts.  It  has  been 
determined  by  F.I.A.,  after  acquiring 
additional  flood  Information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Duxbury,  Massachusetts  that  (^rtain 
property  is  not  within  the  Special 
Fl(x>d  Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  Is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  pttrchase 
flood  Insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  (instruc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mr.  Richard  W.  Krimm.  Assistant 
Administrator,  Office  of  Flood  In- 
surance, (202)  755-5581  or  toll-free 
line  800-424-8872,  Room  5270.  451 
Seventh  Street  SW..  Washington. 
D.C.  20410. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  Insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insiu*- 
ance  coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  reftmd  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  year.  The  premltmi 
refund  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (N.F.I.P.)  at: 

P.O.  Box  34294.  Bethesda,  Maryland  20034, 
Phone:  (800)  838-6620. 

The  map  amendments  listed  below 
are  In  accordance  with  { 1920.7(b): 
Map  Number  H&I  250263A  Panel  01 
published  on  June  29,  1977  in  42  FR 
33215  indicates  that  Lot  9,  Duxbury 
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Plantation.  Duxbury.  Massachusetts, 
also  known  as  Number  50  South  River 
Lane,  West,  as  recorded  in  Plan  Book 
15.  Page  259,  in  the  Plymouth  County 
Registry  of  Deeds.  Plymouth  County, 
Massachusetts,  is  within  the  Special 
Flood  Hazard  Area. 

Map  Number  H  &  I  250263A  Panel 
01  Is  hereby  corrected  to  reflect  that 
the  existing  structure  located  on  the 
above  property  is  not  within  the  Spe- 
cial Flood  Hazard  Area  identified  on 
August  30,  1974.  The  structure  is  In 
Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804,  November  28.  1968).  as  amended; 
42  U.S.C.  4001-4128:  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator. 43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23. 1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 

(FR  E>oc.  79-7886  FUed  3-16-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  FI-3012] 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Letter  of  Mop  Amendment  for  the 
City  of  St.  Charies,  Me. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD, 

ACTION:  Pinal  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (FLA)  published 
maps  Identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  City  of 
St.  Charles.  Missouri.  It  has  been  de- 
termined by  FLA.  after  acquiring  addi- 
tional flood  information  and  after  fur- 
ther technical  review  of  the  Flood  In- 
stirance  Rate  Map  for  the  City  of  St. 
Charles,  Missouri,  that  certain  proper- 
ty Is  not  within  the  Special  Flood 
Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  Is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  Insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19,  1979. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Krimm.  Assistant 
Administrator.  Office  of  Flood  In- 
:  surance.  Room  5270.  451  Seventh 
Street.  SW..  Washington.  D.C  20410. 
(202)  755-5581  or  toll-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally-related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  tn  question 
during  the  same  year.  The  premium 
refund  may  l>e  obtained  through  the 
insurance  agent  or  brolier  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (NFIP)  at: 

P.O.  Box  34294.  Bcthesda.  Maryland  20034. 
Phone:  (800)  63S-M20. 

The  map  amendments  listed  below 
are  in  accordance  with  S  1920.7(b): 
Map  Number  290318  Panel  0002B. 
published  on  June  29.  1977.  in  42  FR 
33219.  indicates  that  Lot  19.  Willow 
Brooli  No.  1  Subdivision.  St.  Charles. 
Missouri,  also  known  as  21  Bucking- 
ham Place,  as  recorded  in  Plat  Book 
10.  Page  39.  In  the  Office  of  the  Re- 
corder of  St.  Charles  County.  Missou- 
ri. Is  within  the  Special  Flood  Hazard 
Area. 

Map  Number  290318  Panel  0002B  is 
hereby  corrected  to  reflect  that  the 
above  mentioned  property  is  not 
within  the  Special  Flood  Hazard  Area 
identified  on  March  IS.  1977.  The 
property  is  in  Zone  C. 

(National  P\ood  Insurance  Act  of  19M  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  l»6«i.  effective  January  2S,  1M9  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  VJS.C.  4001-4138):  and  Secretary*  dele- 
gation of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719).) 

In  accordance  with  Section  7(oK4>  of  the 
Department  of  HUD  Act. Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  9S-5S7.  92  Stat  2080.  this  rule 
has  l>een  itranted  waiver  of  Congressional 
re\-iew  requirements  in  order  to  permit  H  to 
take  effect  on  the  date  Indicated. 

Issued:  October  16.  1978. 

Olokia  M.  JiMEmz. 

Federal  Insurance  Administrator. 
{FR  Doc.  79-7887  Filed  3-16-79:  8:45  am) 


KUIES  AND  lEOUlATIONS 

[4210-01-M] 

[Docket  No.  FI-3013] 

PART  1930— PtOCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

L«lt«r  of  Mop  Amendment  for  Hi« 
Township  of  Dolran,  N.J. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
mimities  for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  identifying  Special  FIcod  Hazard 
Areas.  This  list  Included  the  Township 
of  Delran.  New  Jersey.  It  has  been  de- 
termined by  F.I.A..  after  acquiring  ad- 
ditional flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Township 
of  Delran  that  certain  property  is  not 
within  the  Special  Floa«)  Hazard  Area. 
This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT 

Mr.  Richard  W.  Krimm.  Assistant 
Administrator.  Office  of  Flood  In- 
surance. Room  5270.  451  Seventh 
Street.  S.W..  Washington.  D.C. 
20410.  (202)  755-5581  or  toll-free  line 
800-424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
ptirchase  flood  Instu^nce  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premiimi 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  year.  The  premium 
refimd  may  be  obtained  through  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (N.F.I.P.)  at: 

P.O.  Box  34294.  Bethcada.  MaryUutd  30034. 

Phone:  (800)  638-6620. 

The  map  amendment*  listed  below 
are  in  accordance  with  1 1920.7(b): 
Map  Number  H  &  I  3400MA  Panel  01 
pubUahed  on  June  29.  1977.  in  42  FR 
33222  indicates  that  certain  property 
owned    by    Amico   Sand    and    Oravel 


Company.  Delran  Towiiship.  New 
Jersey,  as  recorded  In  the  Deed.  Deed 
Book  1141.  Page  219.  in  the  Office  of 
the  Clerk  of  Burlington  County.  New 
Jersey,  is  within  the  Special  Flood 
Hazard  Area. 

Map  Number  H  St  I  340O94A  Panel 
01  is  hereby  corrected  to  reflect  that 
all  portions  of  the  above  property  that 
are  at  or  above  11  feet  (mean  sea  level) 
are  not  within  the  Special  Flood 
Hazard  Area  identified  on  May  2.  1977. 
Those  portions  that  are  between  11 
feet  and  15  feet  (mean  sea  level)  are  in 
Zone  B.  Those  portions  that  are  at  or 
above  15  feet  are  in  Zone  C. 

(National  Flood  Insurance  Art  of  19«8  (Tltl^ 
XIII  of  Housing  and  UrtMn  Development 
Act  of  1968).  effective  January  28.  I»6»  (33 
FR  17804.  November  28.  1968).  as  amended: 
43  U.8.C.  4001-4128:  and  SecreUry's  dHega- 
Uon  of  authority  to  Federal  Insurance  Ad- 
ministrator 43  FR  7719).) 

In  accordance  with  Section  7(o)<4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  »-i51.  93  Stat.  3080.  this  rule 
has  been  granted  waiver  of  Congrf  looal 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23.  1979. 

Gloria  M.  JiMnrix. 
Federal  Insurance  Administrator. 

(FR  Doc.  79-7888  FUed  3- 16-79:  *:4i  am] 
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[Docket  No.  FI-30121 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

LoMor  of  Mop  AmofidMont  for  tko 
Borovflh  of  Ridgofiold,  N.J. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F.I.A.)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  Included  the  Borough 
of  Rldgefleld.  New  Jersey.  It  has  been 
determined  by  F.I.A..  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Borotigh 
of  Ridgefield  that  certain  property  is 
not  within  the  Special  Flood  Hazard 
Area. 

This  map  amendment,  by  establiah- 
ing  that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  Insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Krimm,  Assistant 
Administrator,  Office  of  Flood  In- 
surance. Room  5270.  451  Seventh 
Street.  SW..  Washington,  D.C.  20410. 
(202)  755-5581  or  toU-free  line  80»- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistamx  for  (xtnstxuction  or 
a(Mitilsltion  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  clatan  is  pending  €>r  has 
been  paid  on  the  policy  in  question 
during  the  same  year.  The  premium 
refund  may  be  obtained  throu^  the 
insurance  agent  or  broker  who  sold 
the  policy,  or  from  the  National  Flood 
Insurance  Program  (NJP.IJ*.)  at: 

P.O.  Box  34294.  Betheada.  Maryland  20034. 
Phone:  (800)  638-6620. 

The  map  amendments  listed  below 
are  In  accordance  with  { 1920.7(b): 
Map  Niunber  H  <Sc  I  340065A  Panel  01. 
published  on  June  29.  1977,  In  42  FR 
33223.  indicates  that  Lots  6.  7,  and  8, 
Block  R.  being  more  commonly  known 
as  530  Edison  Street.  Rldgefleld,  New 
Jersey,  recorded  In  the  Deed,  Book 
6328,  Page  430  in  the  Office  of  the 
Clerk  of  Bergen  Coimty,  New  Jersey, 
is  within  the  Special  Flood  Hazard 
Area. 

Map  Number  H  &  I  340065A  Panel 
01  is  hereby  corrected  to  reflect  that 
the  above  property  is  not  within  the 
Special  Flood  Hazard  Area  identified 
on  March  15.  1977.  The  property  is  in 
Zones  B  and  C.  The  existing  structtire 
on  the  property  is  in  Zone  B. 

(National  Flood  Insurance  Act  of  1068  (Title 
XIII  of  Housing  and  Urt>an  Development 
Act  of  1968).  effective  January  38.  1969  (33 
FR  17804.  November  38.  1968).  as  amended 
(43  UJB.C.  4001 -4 1 38):  and  Secretary's  dele- 
gation of  authority  to  Pedera)  Insuranee 
Administrator  43  PR  7719).) 

In  arcordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act,  Section  334  of  the 
Houakw  and  (Community  Amendments  of 
197S.  Pub.  L  96-567.  92  Stat.  3080.  this  nile 
has  been  granted  waiver  of  Oongrenional 
review  reQuirements  in  order  to  permit  It  to 
take  effect  on  the  date  indicated. 

Issued:  February  23. 1979. 

Gloria  M.  JucDriz. 
Federal  Insurance  Administrator. 

[FR  Doc  79-7889  FUed  3-16-79;  8:45  ami 


RULES  AND  REGULATIONS 

[4210-01-M] 

[Docket  No.  FI-3012] 

PAR1 1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

Lottor  of  Mop  Amondmont  for  tho 
City  of  Tulsa,  Olcla. 

AGENCTY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACmON:  Pinal  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (FIA)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  City  of 
Tulsa,  Oklahoma.  It  has  been  deter- 
mined by  FIA,  after  acquiring  addi- 
tional flood  information  and  after  fur- 
ther technical  review  of  the  Flood  In- 
stirance  Rate  Map  for  the  City  of 
Tulsa,  Oldahoma,  that  certain  proper- 
ty is  not  within  the  Special  Flood 
Hazard  Area. 

This  map  amendment,  by  estabOsh- 
ing  that  the  subject  property  fs  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally-relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19. 1979. 

FOR  FURTHER  INFORMATION 
CONTACDT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator, Office  of  Flood  Insur- 
ance. Room  5270.  451  Seventh  Street 
8W..  Washington.  D.C.  20410,  (202) 
756-5581  or  toU-free  line  (800)  424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  prtHierty  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  constnictlon  m 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refiuid  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  policy  year.  The  pre- 
mium refund  may  be  obtained 
through  the  insurance  agent  or  Ivoker 
who  sold  the  policy,  or  from  the  Na- 
tlmal  Flood  Insiuimoe  Program 
(NFIP)  at: 

P.O.  Box  34294.  Betheada.  Maryland  20034. 
Phone:  (800)  638-6620. 

The  map  amendment*  listed  below 
are  in  accordance  with  f  1920.7(b)c 

Map  Number  H  &  I  406381C  Pands 
50.  SU  61  and  62  published  on  June  29. 
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1977  in  43  PR  33226.  indicates  that 
Section  21,  T20N,  R13E,  recorded  as 
Map  21-20-13,  in  the  Office  of  the  As- 
sessor, Tulsa  Coimty,  Oklahoma,  is 
partially  within  the  Special  Tiood. 
Hazard  Area. 

Map  No.  H  &  I  405381C  Panels  50, 
SI,  61  and  62  are  hereby  corrected  to 
reflect  that  the  above  mentioned  prop- 
erty is  not  within  the  Special  Flood 
Hazard  Area  identified  on  July  30, 
1976.  The  property  is  in  Zones  B  and 
C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28,  1968),  as  amended: 
42  U.S.C.  4001-4128:  and  Secretary's  delega- 
tioo  of  authority  to  Federal  loaurance  Ad- 
ministrator. 43  FR  7710X 

In  accordance  with  Section  7(oX4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-567,  93  SUt.  3060.  this  rule 
has  been  granted  waiver  of  Coogresiional 
review  requirements  in  order  to  permit  It  to 
take  effect  on  the  date  buficated. 

Issued:  February  23, 1979. 

Gloria  M.  JiMEifsz. 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7890  FUed  3-18-79;  8:45  am] 
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PART  1920— PROCEDURE  FOR  MAT 
CORRECTION 

LoMof  of  Mop  Amowdmowf  for  tlio 
Clly  of  TwiMi,  OMo. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTTION:  Final  rule. 

SUMMARY:  The  Federal  Insuranee 
Administrator  published  a  list  of  com- 
mimiUes  for  which  the  Federal  Insiu> 
ance  Administration  (FIA)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  City  of 
Tulsa,  Oklahoma.  It  has  been  deter- 
mined by  PTA,  after  acquiring  addi- 
tional flood  Information  and  after  fur- 
ther technical  review  of  the  Flood  In- 
surance Rate  Map  for  the  City  of 
Tulsa,  Oklahoma,  that  certain  proper- 
ty is  not  within  the  Special  Flood  Har- 
zard  Area. 

This  map  amendment,  by  establish- 
ing that  the  suhlect  property  is  not 
within  the  Special  Flood  Hasard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  the  property  as  a 
condition  of  Federal  or  Federally-re- 
lated financial  assistance  for  construc- 
tion or  acqtiisition  purposes. 

EFFECTIVE  DATE:  Bfarch  19,  1979. 
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RULES  AND  REGULATIONS    . 


FOR      FURTHER      INFORMATION      (42ia-01-M] 
CONTACT: 

Mr.  Richard  W.  Krimm.  Assistant 
Administrator.  Office  of  Flood  In- 
surance. (202)  755-5581  or  toll-free 
line  800-424-8872.  Room  5270.  451 
Seventh  Street.  SW..  Washington. 
DC.  20410. 


[Docket  No.  FI-301J) 

PART  1920— PROCEDURE  OF  MAP 

AMENDMENT  CORRECTION 

L«tt«r  of  Map  Am«ndm«nt  for  th« 

CHy  of  Tulsa,  Okla. 


SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  of  Federally-related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  Insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  policy  year.  The  pre- 
mium refund  may  be  obtained 
through  the  insurance  agent  or  broker 
who  sold  the  policy,  or  from  the  Na- 
tional f^ood  Insurance  Program 
(NFIP)  at: 

P.O.  Box  34294.  Bethesda.  Maryland  20034. 
Phone:  (800)  638-M20. 

The  map  amendments  listed  below 
are  in  accordance  with  9  1920.7(b): 

Map  Number  H  &  I  405381C  Panel 
101.  published  on  June  29.  1977.  In  42 
FR  33226.  Indicates  that  Lot  10.  Block 
6.  Lakewood  Addition,  at  2814  South 
Gary  Avenue,  Tulsa,  Oklahoma,  as  re- 
corded In  Plat  Number  1287.  In  the 
office  of  the  Clerk  of  Tulsa.  County. 
Oklahoma,  is  within  the  Special  Flood 
Hazard  Area. 

Map  Number  H  &  I  405381C  Panel 
101  Is  hereby  corrected  to  reflect  the 
above  property  Is  In  Zone  B  and  Is  not 
within  the  Special  Flood  Hazard  Area 
identified  In  July  30.  1976. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  Januray  28.  1969  (33 
PR  17804.  Novem»)er  28.  1966).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary's  dele 
gation  of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HXTD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  1.  95-557.  92  SUt.  2080.  this  rule 
has  t>een  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  It  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jikerez. 
Federal  Insurartce  Administrator. 

[FR  Doc.  79-7891  PUed  S-I»-79-.  8:45  amj 


AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
mimltles  for  which  the  Federal  Insur- 
ance Administration  (FIA)  published 
maps  Identifying  Special  Flood  Hazard 
Areas.  This  list  included  the  City  of 
Tulsa.  Oklahoma.  It  has  been  deter- 
mined by  FIA.  after  acquiring  addi- 
tional flood  Information  and  after  fur- 
ther technical  review  of  the  Flood  In- 
surance Rate  Map  for  the  City  of 
Tulsa,  Oklahoma,  that  certain  proper- 
ty Is  not  within  the  Special  Flood 
Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  la  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  Insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. (202)  755-5581  or  toll-free  line 
(800)  424-8872.  Room  5270.  451  Sev- 
enth Street  SW..  Washington.  D.C. 
20410. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  Insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  Insur- , 
ance  coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premiimi 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  policy  year.  The  pre- 
mium refund  may  be  obtained 
through  the  insurance  agent  or  broker 
who  sold  the  policy,  or  from  the  Na- 
tional Flood  Insurance  Program 
(NFIP)  at: 

P.O.  Box  34294.  Betheada.  Maryland  20034. 
Phone:  (800)  638-6630. 

The  map  amendments  listed  below 
are  In  accordance  with  }  1920.7(b): 
Map  Number  H  &  I  40538 IC  Panel 
142.  published  on  June  29.  1977.  in  42 
FR  33226.  indicates  that  Lot  10.  Block 
^    Valley  South  Addition  Subdivision. 


also  known  as  7505  South  70th  East 
Avenue.  Tulsa.  Oklahoma,  as  recorded^ 
in  Book  4058.  Page  496.  in  the  Office 
of  the  Clerk.  Tulsa  County.  Oklahoma 
is  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  &  I  405381C  Panel  142  is 
hereby  corrected  to  reflect  that  the 
above  mentioned  property  Is  not 
within  the  Special  Flood  Hazard  Area 
Identified  on  July  30.  1976.  The  prop- 
erty Is  In  Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33^ 
FR  17804,  November  28.  1968).  as  amended: 
42  U.8.C.  4001-4128:  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator. 43  FR  7719).) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-657.  92  Stat.  2080.  this  rule 
has  t>een  granted  waiver  of  Congressional 
review  requirements  In  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  February  23.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 
[FR  Doc.  79-7893  Filed  3-16-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  FI-3012] 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORRECTION 

l«N«r  of  Map  Amendment  for  th« 
Town  of  Barrington,  R.i. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (F.I. A.)  published 
maps  identifying  Special  Flood  Ha7Jird 
Areas.  This  list  included  the  Town  of 
Barrington.  Rhode  Island.  It  has  been 
determined  by  F.I. A.,  after  acquiring 
additional  flood  Information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Barrington.  Rhode  Island,  that  certain 
property  is  not  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  Is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  constnib- 
tion  or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19,  1^9. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.   Richard  W.  Krimm.  Assistant 
Administrator.  Office  of  Flood  In- 


surance. (202)  755-5581  or  toU-free 
line  800-424-8872.  Room  S270.  451 
Seventh  Street.  S,W..  Washington, 
D.C.  20410. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  ac- 
quisition purposes,  and  the  lender  now 
agrees  to  waive  the  iMwperty  owner 
from  maintaining  flood  Insurance  cov- 
erage on  the  basis  of  this  map  amend- 
ment, the  property  owner  may  obtain 
a  full  refund  of  the  premium  paid  for 
the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid 
on  the  policy  in  question  during  the 
same  year.  The  premium  refund  may 
be  obtained  through  the  insurance 
agent  or  broker  who  sold  the  policy,  or 
from  the  National  Flood  Insurance 
Program  (N.P.IJ».)  at: 

P.O.  Box  34294.  Bethesda.  Maryland  30034. 

Phone:  (800)  638-6630. 

The  map  amendments  listed  below 
are  In  accordance  with  9 1920.7  (by. 
Map  Number  H&I  445392B  Panel  No. 
01.  published  on  June  29.  1977.  in  42 
FR  33231,  indicates  that  Lot  No.  10  on 
Plat  No.  651  entitled  "SecUon  A  Col- 
lege Heights.  Harrington.  R.I..  Belong- 
ing to  Vito  J.  D'Ambra  by  Waterman 
Eng.  Co..  Nov.  1967"  as  recorded  in 
FUe  1,  Pocket  11.  Folder  1.  in  the 
Office  of  Records  of  Land  Evidence  of 
the  Town  of  Barrington.  Rhode 
Island,  also  known  as  21  Pine  Top 
Road,  is  within  the  Special  Flood 
Hazard  Area. 

Map  Number  H&I  445392  B  Panel 
No.  01  is  hereby  corrected  to  reflect 
that  the  existing  structure  on  the 
above  mentioned  property  Is  not 
within  the  Special  Flood  Hazard  Area 
identified  on  October  17.  1975.  The 
structure  is  In  Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  38.  1969  (33 
FR  17804.  November  28.  1968).  as  amended; 
42  U.S.C.  4001-4128;  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 42  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Dnjartment  of  HUD  Act.  Section  324  of  the 
Housing  and  Communtty  Amendments  of 
1978.  P.L.  95-557,  92  Slat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  It  to  take 
effect  on  the  date  indicated. 

Issued:  February  33. 1979. 

Gloria  M.  Jttaanz, 
Federal  Insurance  Administrator. 

[PR  Doc.  79-7893  Filed  3-16-79: 8:45  ami 


RUUS  AND  REGULATIONS 
[421(M)1-M] 

[Docket  No.  FI-3013J 

PART  1920— PROCEDURE  FOR  MAP 
CORRECTION 

Lottor  of  Map  Ain«n«lnofit  for  Mm 
CHy  of  ArHngfon,  Tox. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Fed«^  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (FTA)  put>llshed 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  incltided  the  City  of 
Arlington.  Texas.  It  has  been  deter- 
mined by  FIA.  after  acquiring  addi- 
tional flood  Informaticm  and  after  fur- 
ther technical  review  of  the  Flood  In- 
surance Rate  Map  tor  the  City  of  Ar^ 
lington,  Texas,  that  certain  property  is 
not  within  the  Special  Flood  Hazard 
Area. 

This  map  amendment,  by  establish- 
ing that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  instirance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  W.  Krimm,  Assistant 
Administrator.  Office  of  P^ood  In- 
surance. (202)  755-5581  or  toll-free 
line  800-424-8872.  Room  5270.  451 
Seventh  Street  SW.,  Washington. 
D.C.  30410. 

SUPPLEMENTARY  INFORMATION: 
If  a  propeity  owner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nan(;ial  assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  t>asis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refimd  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  Is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  policy  year.  The  pre- 
mium reftmd  may  be  obtained 
through  the  insurance  agent  or  broker 
who  8<Hd  the  policy,  or  from  the  Na- 
tional Flood  Insurance  Program 
(NFIP)  at: 

P.O.  Box  M294.  BctbcMla.  Maryland  39034. 
Phone:  (800)  638-6630. 

The  map  amendments  listed  below 
are  in  accordance  with  f  1920.7(b): 

Map  Number  H  &  I  48S454A  Panel 
17.  published  on  June  39,  1977.  ki  43 
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FR  33233.  indicates  that  Hillside  Sub- 
division. Ttiird  Section,  as  recorded  in 
Plat  Volume  388.  Page  115,  in  the 
Office  of  the  (Tlerk  of  Court  of  Tar- 
rant County,  Texas  Is  within  the  Spe- 
cial Flood  Hazard  Area. 

Map  No.  H  &  I  485454A  Panel  17  is 
hereby  corrected  to  reflect  that  the 
above  property  is  not  within  the  Spe- 
cial Flood  Hazard  Area  identified  on 
March  5,  1976.  The  above  property  is 
in  Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  38,  1969  (33 
FR  17804.  November  28.  1968).  as  amended; 
43  U.&C.  4001-413S:  and  Secretary'^  deiega- 
tion  of  authortty  to  Federal  Insurance  Ad- 
ministratxu-,  43  FR  7719.) 

In  accordance  with  Section  T(oM4>  of  the 
Department  of  HUD  Act.  Section  334  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557.  92  Stat.  2080.  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  ft  to 
take  effect  on  the  date  Indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Juceiixz, 

Federal  Insurance  Administrator. 

[FR  Doc.  79-7894  FUed  3-16-79;  8:45  ami 


[4210-01-M] 

CDocket  No.  PI-3013] 

PART  1920— PROCEDURE  OF  MAP 
AMENDMENT  CORREaiON 

LoHor  of  Mop  Amondwot  for  Hanis 
County,  Tox. 

AGENCY:  Federal  Insurance  Adminis- 
tration, HUD. 

ACTION:  Pinal^ 

SUMMARY:  The\Pederal  Insurance 
Administrator  publ^^  a  list  of  com- 
mimltles  for  which  thfe  Federal  Insur- 
ance Administration  (FIA)  published 
maps  identif  jring  Special  Flood  Hazard 
Areas.  This  list  included  Harris 
County.  Texas.  It  has  been  determined 
by  FIA,  after  acquiring  additional 
flood  information  and  after  fiuther 
technical  review  of  the  Flood  Iiwu'- 
ance  Rate  Map  for  Hanis  County. 
Texas,  that  certain  iMt>perty  is  not 
within  the  Special  Flood  Harzard 
Area. 

This  may  amendment,  by  establish- 
ing that  the  subject  property  is  not 
within  the  Special  Flood  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally-relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR  FURTHER  INFORBIATION 
CONTACT: 

Mr.  Richard  W.  Krimm,  Assistant 
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Administrator.  Office  of  Flood  In- 
surance. Room  5270.  451  Seventh 
Street.  SW..  Washington.  I>.C.  20410. 
(202)  755-5581  or  toll-free  line  800- 
424-8872. 

SUPPLEMENTARY  INFORMATION: 
If  a  property  ovi-ner  was  required  to 
purchase  flood  insurance  as  a  condi- 
tion of  Federal  of  Federally-related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
owner  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  In  question 
during  the  same  policy  year.  The  pre- 
mium refund  may  be  obtained 
through  the  insurance  agent  or  broker 
who  sold  the  policy,  or  from  the  Na- 
tional Flood  Insurance  Program 
(NFIP)  at: 

P.O.  Box  34294.  Bethesda.  Maryland  20034. 
Phone:  (800)  638-6620. 

The  map  amendments  listed  below 
are  in  accordance  with  5 1920.7(b): 
Map  Number  H  &  I  480287B  Panels  84 
and  88.  published  on  June  29.  1977.  in 
42  FR  33203.  indicates  that  a  19.4  acre 
tract  of  land,  located  west  of  Fondren 
Road  and  being  the  southwest  portion 
of  a  1842.231  acre  tract  of  land,  deeded 
to  the  Charter  Associates.  Inc..  Harris 
County,  Texas,  as  recorded  in  Volume 
7644.  Pages  31  through  45.  under  File 
Code  Number  C929245  and  Film  Code 
Numbers  106-23-2454  through  106-23- 
2468.  in  the  office  of  the  Clerk  of  the 
County  Court,  Harris  County,  Texas, 
is  within  the  Special  Flood  Hazard 
Area. 

Map  Number  H  <b  I  480287B  Panels 
84  and  88  is  hereby  corrected  to  reflect 
that  the  above  mentioned  property  Is 
not  within  the  Special  Flood  Hazard 
Area  identified  on  July  30.  1977.  This 
property  is  In  Zone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  Janurmy  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557.  92  Stat.  2080.  thU  rule 
hu  t>een  granted  waiver  of  Congressional, 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  Indicate. 

Issued:  February  23.  1979. 

Gloria  M..  Jimenez. 
Federal  Insurance  Administrator. 

tFR  Doc.  79-7895  Piled  3-16-79:  8:45  am] 


lUlES  AND  REGULATIONS 

r4210-01-M] 

(Docket  No.  FI-38751 

PART  1920— PROCEDURE  FOR  MAP 
CORREaiON 

L«tt*r  of  Mop  Am«ndin«nf  for  th« 
City  of  L«en  Vollay,  T«x. 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Insurance 
Administrator  published  a  list  of  com- 
munities for  which  the  Federal  Insur- 
ance Administration  (FIA)  published 
maps  identifying  Special  Flood  Hazard 
Areas.  This  list  Included  the  City  of 
Leon  Valley,  Texas. 

It  has  been  determined  by  FIA.  after 
acquiring  additional  flood  information 
and  after  further  technical  review  of 
the  Flood  Insurance  Rate  Map  for  the 
City  of  Leon  Valley,  Texas,  that  cer- 
tain property  is  not  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establsh- 
Ing  that  the  subject  property  Is  not 
within  the  Special  Fl(x>d  Hazard  Area, 
removes  the  requirement  to  purchase 
flood  insurance  for  that  property  as  a 
condition  of  Federal  or  federally  relat- 
ed financial  assistance  for  construc- 
tion or  acquisition  purposes. 

EFFECTIVE  DATE:  March  19.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT. 
Mr.   Richard  W.   Krlmm.   Assistant 
Administrator.   Office  of   Flood   In- 
surance.   Room    5270.    451    Seventh 
Street  SW..  Washington.  D.C.  20410. 

(202)     755-5581     or     toll-free     line 
800-424-8872. 


SUPPLEMENTARY  INFORMATION: 
If  a  property  o\vTier  was  required  to 
purchase  flood  Insurance  as  a  condi- 
tion of  Federal  or  federally  related  fi- 
nancial assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property 
ovmer  from  maintaining  flood  insur- 
ance coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium 
paid  for  the  current  policy  year,  pro- 
vided that  no  claim  is  pending  or  has 
been  paid  on  the  policy  in  question 
during  the  same  policy  year.  The  pre- 
mium refund  may  be  obtained 
through  the  Insurance  agent  or  broker 
who  sold  the  policy,  or  from  the  Na- 
tional Flood  Insurance  Program 
(NFIP)  at: 

The  National  Flood  Insurance  Program. 
P.O.  Box  34294.  Bethesda.  Maryland 
20034.  Phone:  (800)  638-6620. 


The  map  amendments  listed  below 
are  In  accordance  with  f  1920.7(b): 
Map  No.  H&I  480042B  Panel  03.  pub- 
lished on  February  13.  1978.  In  43  FR 
8074.  indicates  that  Lots  15  through 
25.  Block  4.  and  Lots  15  through  20. 
Block  6.  Canterfleld  Unit  4.  Leon 
Valley,  Texas,  a  portion  of  167.5  acres 
recorded  in  Volume  5959,  Pages  235 
and  236.  In  the  office  of  the  County 
Clerk  of  Bexar  County.  Texas,  are 
within  the  Special  Flood  Hazard  Area. 

Map  No.  H&I  480042B  Panel  03  is 
hereby  corrected  to  reflect  that  Lot 
15.  Block  4,  with  the  exception  of  the 
northern  5  feet:  Lots  16  through  19. 
Block  4:  Lot  20,  Block  4,  with  the  ex- 
ception of  the  rear  4  feet;  Lot  21. 
Block  4,  with  the  exception  of  the  rear 
7  feet;  Lot  22.  Block  4.  with  the  excep- 
tion of  the  rear  10  feet:  Lot  23.  Block 
4,  with  the  exception  of  the  reiu-  23 
feet  and  the  southwestern  25  feet;  Lot 
24,  Block  4.  with  the  exception  of  the 
rear  18  feet  and  the  northeastern  5 
feet:  Lot  25.  Block  5.  with  the  excep- 
tion of  the  rear  4  feet  and  the  south- 
western building  setback  easement: 
Lot  15,  Block  6.  with  the  exception  of 
the  rear  19  feet:  Lot  16.  Block  6.  with 
the  exception  of  the  rear  24  feet:  Lot 
17.  Block  6.  with  the  exception  of  the 
rear  22  feet:  Lot  18.  Block  6,  with  the 
exception  of  the  rear  18  feet  and  the 
southwestern  25  feet:  Lot  19.  Block  6. 
with  the  exception  of  the  rear  17  feet 
and  the  northeastern  2  feet:  and  Lot 
20.  Block  6.  with  the  exception  of  the 
rear  5  feet  and  the  building  setback 
easement,  are  not  within  the  Special 
Flood  Hazard  area  Identified  on  June 
1.  1977.  The  above-mentioned  portions 
of  LoU  15  and  23  through  25,  Block  4, 
and  Lots  15  through  20,  Block  6  are  In 
.  Zone  B.  The  remainder  of  the  above- 
mentioned  property  Is  In  2Sone  C. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FR  17804.  November  28.  1968).  as  amended: 
42  U5.C.  4001-4128:  and  SecreUrys  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 43  FR  7719.) 

In  accordance  with  Section  7(o)(4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978.  P.L.  95-557.  92  SUt.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  it  to  take 
effect  on  the  date  indicated. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrtor. 
(FR  Doc.  79-7896  Piled  3-16-79:  8:45  am] 
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CHAPTER  V— DEPARTMENT  OF  THE 
ARMY 

[NOR  40-3] 

PART  564— NATIONAL  GUARD 
REGULATIONS 

Modicol  Cor* 

AGENCY:  Department  of  the  Army, 
DOD. 

ACTION:  Pinal  rule. 

SUMMARY:  The  National  Guard 
Bureau  is  revising  its  regulations  con- 
cerning medical  care  for  members  of 
the  National  Guard.  A  major  change  is 
the  {ujditional  authority  for  Guard- 
members  to  receive  medical  care  when 
they  ttre  on  full  time  training  duty 
(FTTD)  for  more  than  30  days.  In  the 
review  of  this  regulation,  the  propo- 
nent office  has  updated  the  Informa- 
tion and  rewritten  the  document  to 
improve  the  regulatory  language  for 
better  imderstanding  by  the  public. 

EFFECTIVE  DATE:  March  12,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Warrant  Officer  Harlow  W.  Paul, 
202-695-3084  or  write:  HQDA  (NGB- 
ARS).  Washington.  DC  20310. 

Dated:  March  12. 19T9. 

.  Robert  H.  Neitz. 

Colonel,  USAF, 
Executive,  National  Guard  Bureau. 

Accordingly.  32  CFR  564.37  and 
564.38  are  revised,  and  (S  564.39  and 
564.40  are  added  as  set  forth  below. 

S5«4.37    Medical  Care 

(a)  General.  The  definitions  of  medi- 
cal care:  policies  outlining  the  manner, 
conditions,  procedures,  and  eligibility 
for  care:  and  the  sources  from  which 
medical  care  Is  obtained  are  enumer- 
ated In  AR  40-3. 

(b)  Elective  care.  Elective  care  in  ci- 
vilian medical  treatment  facilities  or 
by  civilian  medical  and  dental  person- 
nel is  not  authorized.  The  medical  care 
authorized  by  this  regulation  is  limit- 
ed to  that  necessary  for  the  treatment 
of  the  disease  or  Injury  Incurred  under 
the  conditions  outlined  herein. 

(c)  Prosthetic  devices,  prosthetic 
dental  appliances,  hearing  aids,  specta- 
cles, orthopedic  footwear,  and  ortho- 
pedic appliances.  These  items  will  be 
furnished— 

(1)  By  Army  medical  facilities,  (i) 
When  required  In  the  course  of  treat- 
ment of  a  disease  or  Injury  contracted 
or  Incurred  In  line  of  duty. 

(li)  When  required  to  replace  items 
that  have  been  lost,  damaged,  or  de- 
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stroyed  while  engaged  in  training 
under  sections  502-505  of  title  32, 
UJS.C.  not  the  result  of  negligence  or 
misconduct  of  the  individual  con- 
cerned. 

(2)  By  civilian  sources,  (i)  Under  the 
circumstances  entmierated  in  (IKi) 
above,  after  approval  of  the  United 
States  Property  and  Fiscal  Officer's 
(USPPO)  of  the  respective  Statea 

(ID  Under  the  circumstances  enu- 
merated In  (IKii)  above  In  the  case  of 
prosthetic  devices,  prosthetic  dental 
appliances,  hearing  aids,  orthopedic 
footwear,  and  orthopedic  appliances 
when  the  unit  commander  determines 
that: 

(A)  Member  is  far  removed  from  a 
Federal  medical  treatment  facility. 

(B)  Lack  of  such  device  would  inter- ' 
fere  with  the  individual's  performance 
of  duty  as  a  member  of  the  ARNG. 

(C)  Approval  must  be  obtained  from 
the  USPFO's  of  the  respective  States 
prior  to  replacement. 

(lii)  Under  the  circumstances  enu- 
merated in  (iKil)  above  in  the  case  of 
spectacles  upon  a  determination  by 
the  unit  commander  that: 

(A)  The  member  Is  far  removed  from 
military  medical  treatment  facility. 

(B)  The  member  has  no  other  serv- 
iceable spectacles. 

(C)  Lack  of  a  suitable  pair  of  specta- 
cles would  Interfere  with  the  mem- 
ber's performance  of  duty  as  a 
member  of  the  ARNG. 

(D)  Charges  for  replacement  of  spec- 
tacles will  not  exceed  the  rates  stated 
in  AR  40-330.  Charges  for  replacement 
or  repair  by  civilian  sources  over  and 
above  the  allowable  rates  will  be  paid 
from  the  Individual's  personal  funds. 

(E)  In  cases  covered  bjr  (2)  (11)  and 
(ill)  above,  the  unit  commander  will 
furnish  a  statement  to  support  the 
voucher  as  follows: 

Statement 

Name ,  Rank . 

8SN .  . 

,  while  engaged  tn  training  under 

section  •(502  *(S03)  '(504)  *(505)  of  title  32. 
United  States  Code  sustained  the  '(loss) 
•(damage)  '(destruction)  of  his/her  specta- 
cles    .   description   of 

loss,  damage  or  destruction  (type  of  lens 
and  frames)  not  the  result  of  misconduct  or 
necligence  on  his/her  part.  The  '(repair) 
•(replacement)  would  Interfere  with  his/her 
performance  of  duty  as  a  member  of  the 
Army  National  Ouard.  Date, .  sig- 
nature of  unit  commander . 

•Indicate  applicable  portions. 

(F)  Approval  must  be  obtained  from 
the  USPFO  of  the  respective  State 
prior  to  repair  or  replacement  of  spec- 
tacles. 

S  564.38    For  whom  authorized. 

(a)  In  line  of  duty.  Medical  care  is 
authorized  for  members  who  incur  a 
disease  or  injury  in  line  of  duty  under 
the  following  circumstances: 
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<1)  When  a  disease  is  contracted  or 
injury  is  incurred  while  enroute  to, 
from,  or  during  any  ty]>e  of  training  or 
duty  imder  sections  503.  504,  505,  and 
for  Guardmembers  on  orders  for  over 
30  days  performing  duty  imder  section 
502f  of  title  32,  U.S.C.  Such  training 
includes,  but  is  not  limited  to  annual 
training,  maneuvers  and  field  exer- 
cises, service  schools,  small  arms 
meets,  and  FTTD  under  aforemen- 
tioned sections. 

(2)  When  an  injury  is  incurred  while 
engaged  in  any  type  of  training  imder 
section  502  of  title  32.  U.S.C.  Such 
training  Includes,  but  is  not  limited  to, 
unit  training  assembly,  multiple  unit 
training  assembly,  and  training  in 
aerial  flight,  other  than  FTTD  under 
502f. 

(3)  While  not  on  duty  and  while  vol- 
imtarlly  participating  In  aerial  flights 
In  Government-owned  aircraft  under 
proper  authority  and  Incident  to  train- 
ing. Guardmembers  are  authorized 
medical  and  dental  care  required  as 
the  result  of  an  Injury  incurred  In  line 
of  duty. 

(4)  Medical  care  is  not  authorized  at 
Army  expense  for  members  who  incur 
an  injury  while  enroute  to  or  from  any 
type  of  training  under  section  502, 
except  for  Guardmembers  ordered  to 
perform  duty  for  over  30  days  under 
section  502f  of  "Htle  32,  UJS.C.  line  of 
duty  investigations  and  authorization 
for  any  medical  treatment  for  condi- 
tions Incurred  while  the  members  were 
performing  Reserve  Enlistment  Pro- 
gram of  1963  (REP  63)  training  in  a 
Federal  status,  or  training  imder  Title 
10,  UJS.C.  are  the  responsibility  of  the 
Anny  Area  conmiander  under  whose 
jurisdiction  the  member  was  training, 
even  though  the  individual  may  have 
returned  to  his/her  National  Guard 
status. 

(b)  Not  in  line  of  duty.  Members  who 
Incur  an  injury  or  contract  a  disease 
during  any  tyi>e  of  training  or  duty 
under  sections  502f,  503,  504.  or  505  of 
Title  32.  U.S.C..  when  it  is  determined 
to  be  not  in  line  of  duty,  may  be  fur- 
nished medical  care  at  Army  expense 
during  the  period  of  training. 

(c)  Armory  drill  status.  Members 
who  incur  an  injury  while  in  an 
armory  drill  status  under  section  502 
of  "nue  32,  UJS.C.,  when  it  is  deter- 
mined to  be  not  in  line  of  duty,  may 
not  be  furnished  medical  care  at  Army 
expense. 

{664.39    Medical  care  bencnts. 

(a)  A  member  of  the  ARNG  who 
incurs  a  disease  or  injury  under  the 
conditions  enumerated  herein  is  enti- 
tled to  medical  care,  in  a  hospital  or  at 
his/her  home,  i4>propriate  for  the 
treatment  of  his/her  disease  or  injury 
untU  the  resulting  disability  cannot  be 
materially  improved  by  further  medi- 
cal care. 
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(b)  If  tt  ts  detenn!n»'^d  that  the  dis- 
ease or  Injury  was  directly  related  to 
authorized  activities  siirroundlng  the 
care  of  the  original  disease  or  injury, 
medical  care  may  be  continued  in  the 
same  manner  as  if  it  had  occurred 
during  the  training  period. 

(c)  When  members  who  incur  a  dis- 
ease or  an  injury  during  a  period  of 
training  or  duty  under  title  32.  U.8.C. 
503.  504.  505.  or  502f  are  admitted  to 
an  Army  medical  treatment  facility, 
and  it  appears  that  a  finding  of  "not 
in  line  of  duty"  may  be  appropriate,  a 
formal  line  of  duty  investigation 
should  be  promptly  conducted,  and  a 
copy  of  the  report  furnished  the  treat- 
ment facility.  If  these  findings  result 
In  a  '"not  in  line  of  duty"  determina- 
tion prior  to  the  date  the  training  is 
terminated,  every  effort  should  be 
made  to  assist  the  hospital  concerned 
in  disposing  of  the  patient  from  the 
hospital  by  the  date  the  training  Is 
terminated  or  as  soon  thereafter  as 
he/she  becomes  transportable.  Medi- 
cal care  furnished  such  member  after 
the  termination  of  the  period  of  train- 
ing is  not  authorized  at  Afmy  expense 
unless  the  'not  in  line  of  duty"  deter- 
mination Is  ultimately  reversed.  The 
individual  may  be  furnished  medical 
care  at  Army  expense  from  the  date 
the  training  is  terminated  to  the  date 
the  member  receives  notification  of 
this  action.  Medical  care  received  sub- 
sequent to  the  member's  receipt  of 
such  notification  is  not  authorized  at 
Army  expense.  In  the  event  a  line  of 
duty  Investigation  has  not  been  made 
by  the  date  the  training  is  terminated, 
every  effort  will  be  made  to  arrive  at  a 
determination  as  soon  thereafter  as 
possible. 

S  SM.40    Proccdares  for  obUiiUnK  medical 
care. 

(a)  When  a  member  of  the  ARNG 
incurs  a  disease  or  an  injury,  while 
performing  training  duty  under  sec- 
tions 502-505  of  title  32.  U.S.C..  he/she 
will,  without  delay,  report  the  fact  to 
his/her  unit  commander.  Each 
member  will  be  Informed  that  it  is  his/ 
her  responsibility  to  comply  with 
these  Instructions,  and  that  failure  to 
promptly  report  the  occurrence  of  a 
disease  or  injury  may  result  in  the  loss 
of  medical  l)enefits. 

(b)  Authorization  for  care  in  civilian 
facility.  (1)  An  Individual  who  desires 
medical  or  dental  care  in  civilian  medi- 
cal treatment  facilities  at  Federal  ex- 
pense is  not  authorized  such  care  with- 
out written  or  vertMil  authorization  by 
the  Chief.  National  Guard  Bureau  or 
his/her  designee,  except  in  an  emer- 
gency. 

(2)  When  medical  care  is  obtained 
without  prior  authorization,  the  de- 
tails will  be  submitted  to  NGB-ARS  as 
soon  as  practicable.  The  notification 
of  medical  care  will  be  made  following 
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the  format  in  the  appendix.  The  noti- 
fication will  be  reviewed  by  NGB-ARS 
and  replied  to  as  deemed  appropriate. 

(c)  Status  while  undergoing  tiospital- 
ization.  The  ARNO  status  of  an  Indi- 
vidual is  not  affected  by  virtue  of  his 
hospitalization.  The  provisions  of  AR 
135-200  will  apply.  Determination  of 
requirement  for  continued  hospitaliza- 
tion wDl  be  made  by  the  MTF  com- 
mander. Paragraph  (d)  below  will 
apply  when  a  final  "not  in  line  of 
duty"  determination  has  been  made. 
Under  no  condition  will  an  Individual 
be  assigned  to  the  medical  holding 
unit  of  a  hospital. 

(d)  Disposition  of  hospitalized  cases. 
When  it  is  determined  that  a  hospital- 
ized ARNG  member  has  obtained  the 
maximum  benefits  from  hospitaliza- 
tion and  there  is  no  disability  remain- 
ing from  the  condition  for  which  hos- 
pitalized, he/she  will  be  returned  to 
his/her  duty  station  or.  If  none,  to 
his/her  home  of  record  at  the  time  of 
entry  into  the  hospltaL 

Afpcndix 

NOTiriCATION  or  IHJUKT 

Date 


SUBJECT:  NotlflcaUon  of  Medical 
Care  and /or  Hospitalized  Beyond  the 
End  of  Training  Periods. 

THRU:  The  Adjutant  General  State  of 


TO:     NGB-ARS. 
20310. 


Washington.    D.C. 


In  accordance  with  paragraph  8.  NOR  40- 
3.  notification  of  medical  care  is  furnished 
below: 

Name: ■ 

SSN: 

Grade: — 


Parent  unit  and  station: 

Type  and  inclusive  dates  of  tratnlnc: 

Date  and  place  of  incident:  

Diacnosis: 


LOD  status:  — 

Name  and  dlatance  of  nearest  Federal  naedl- 

cal  facility: 

Name  and  address  of  medical  facillUra  utl- 

liwd: — — 

■pttanated  cost  and  dtiration  of  treatment:  — 
Sununary  of  Incident: • 

Sienature.  Onute.  and 
Title  0/  Commanding  Offkxr. 
tFR  Doc.  70-82O3  Filed  >-lft-7»:  «:4S  ami 
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TitU  40 — Pret*ctioii  •#  E«vironwii* 

CHAPTER  I— ENVKONMENTAL 

PROTECTION  AGENCY 


IPRL  1078-7) 

PART  57— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Rsvision  to  the  N«w  Jvrssy  Stot* 

lflipl#lll#ffltQtlOfl  PHHI 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Rule. 

SUMMARY:  This  notice  announces 
disapproval  of  a  portion  of  a  New 
Jersey  regulation  which  inadvertently 
was  not  disapproved  In  a  previous  rule- 
making notice.  This  New  Jersey  regu- 
lation was  for  the  control  of  volatile 
organic  substances,  and  the  portion 
that  is  now  being  disapproved  involves 
the  collection  of  gasoline  vapors 
during  loading  operations.  This  notice 
also  announces  approval  of  a  recodifi- 
cation of  EPA  gasoline  vapor  control 
regulations  for  New  Jersey.  Prior  to 
this  recodification  it  was  felt  that 
these  regulations  were  ambiguotis.  dis- 
organized, and  in  need  of  clarification. 
This  action  will  clarify  the  intent  of 
recent  EPA  rulemaking  actions  by  sim- 
plifying the  existing  regulations.  No 
substanthre  changes  in  the  existing 
regulations  are  proposed. 

DATES:  This  action  t>ecomes  effective 
March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

WUliam  a  Baker,  Chief.  Air  Pro- 
grams Branch.  U.S.  Environmental 
Protection  Agency,  Region  II  Office. 
26  Federal  Plaza,  New  York,  New 
York  10007,  212-264-2517. 

SUPPLEMENTAL  INFORMATION: 
DiSAFpaovAL  or  Past  or  Stats 

RaOOLATION 

On  July  7.  1976  (41  PR  27833).  the 
Environmental  Protection  Agency 
(E3*A>  took  approval /disapproval 
action  on  a  proposed  revision  to  the 
New  Jersey  State  Implementation 
Plan  (SIP).  The  revision  involved  the 
incorporation  Into  the  SIP  of  a  State 
regulation  controlling  volatile  organic 
substances,  "Control  and  Prohibition 
of  Air  Pollution  by  Volatile  Organic 
Substances."  New  Jersey  Administra- 
tive Code.  Title  7.  Chapter  27.  Section 
16.1  et  seq.  (NJ.A.C.  7:27-16.1  et  seq.). 
In  this  action  E3>A  found  that  for  the 
New  Jersey  portions  of  the  New 
Jersey-New  York-Connecticut  and 
Metropolitan  Philadelphia  Air  Quality 
Control  Regions  (AQCRs).  the  part  of 
the  State  regulation  that  dealt  with 
collection  of  gasoline  vapors  displaced 
during  the  filling  of  gasoline  delivery 


vessels,  Section  16.3  was  not  as  strin- 
gent as  the  provisions  of  related  EPA 
regulations  and  therefore  should  not 
be  approved.  The  related  EPA  regula- 
tion is  codified  in  40  CFR  52.1595. 

Since  the  State  regulation,  in  part, 
was  not  a  satisfactory  replacement  for 
the  EPA  regulation,  the  EPA  regula- 
tion was  modified  to  apply  only  to  gas- 
oline loading,  but  was  not  revoked. 
However,  the  July  7.  1976  Federal 
Recistek  rulemaking  inadvertently 
did  not  contain  the  disapproval  of  the 
State  regulation  as  it  applied  to  gaso- 
line loading  for  the  two  AQCRs. 
Today's  action  corrects  this  oversight 
through  an  amendment  to  40  CFR 
52.1582,  "Control  strategy  and  regula- 
tions: Photochemical  oxidants  (hydro- 
carbons) and  carbon  monoxide.  New 
Jersey  portions  of  the  New  Jersey-New 
York-Connecticut  and  Metropolitan 
Philadelphia  Interstate  Regions."  This 
amendment  states  that  N.J.A.C.  7:27- 
16.3  as  it  applies  to  gasoline  loading 
for  the  two  AQCRs  is  disapproved. 

In  response  to  provisions  of  the  1977 
Clean  Air  Act  Amendments,  the  State 
is  considering  revision  to  its  regula- 
tion,/"Control  and  Prohibition  of  Air 
Pollution  by  Volatile  Organic  Sub- 
stances." The  State  intends  to  modify 
the  regulation  this  year  and  EPA 
would  expect  to  approve  or  disapprove 
such  proposed  SIP  revision  by  July 
1979.  Thus,  the  action  in  this  notice 
might  be  superseded  by  another  action 
in  JiUy  1979. 

RscoDincATioif  or  RsctrLATiONS  Per- 
TAiNiHG  TO  Gasoline  Vapor  Control 

In  order  to  resolve  ambiguities  and 
to  simplify  existing  gasoline  vapor  re- 
covery regulations  in  the  Code  of  Fed- 
eral Regulations  (CFR)  pertaining  to 
the  State  of  New  Jersey,  a  recodifica- 
tion is  hereby  approved.  Because  the 
regulatory  scheme  to  control  evapora- 
tive emissions  of  organic  vapors  from 
gasoline  loading  and  unloading  Is  de- 
signed to  create  an  integrated  system 
that  prevents  loss  of  the  collected 
vapors  and  gases  at  all  points  in  the 
gasoline  distribution  chain,  a  single 
regulation  has  been  devised-  to  cover 
the  entire  vapor  control  scheme.  Thus, 
EIPA  is  approving  the  combining  of  the 
provisions  of  sections  52.1595  and 
52.1598  of  the  CFR  into  one  new 
9  52.1595.  thus  revoking  9  52.1598.  This 
consolidation  should  make  the  "closed 
loop"  mechanism  that  controls  vapors 
from  their  creation  until  their  disposal 
or  recovery  more  understandable  to 
the  regulated  parties.  This  action  also 
revokes  9  52.1597.  as  that  section  con- 
tained only  schedules  of  compliance 
dates  which  had  already  passed;  thus 
the  immediate  compliance  require- 
ments of  the  new  vi^wr  regulations  su- 
persede this  regulation  anyway. 

The  consolidated  regulation,  al- 
though considerably  shorter  than  the 
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preexisting  regulation,  contains  all  of 
the  substantive  provisions  of  the  pre- 
existing regulation.  It  utilizes  consist- 
ent terminology  to  cover  both  loading 
and  unloading  of  gasoline,  and  it 
covers  all  intermediate  transfers  of 
collected  gasoline  vapors  before  they 
are  eventually  disposed  of  or  recov- 
ered. 

This  proposed  recodification  is 
mostly  In  the  form  of  a  reorganization 
and  clarification  of  existing  regula- 
tions. As  such,  no  public  hetiring  was 
necessary  l)efore  approval  action. 
However,  a  30  day  public  comment 
period  did  follow  publication  of  the 
proposed  nilemaking  notice  for  this 
action  in  the  November  21,  1978  issue 
of  the  Federal  Register  (43  FR 
54269).  No  comments  were  received.  A 
detailed  description  of  the  recodifica- 
tion and  all  other  changes  was  pro- 
vided in  the  proposed  rulemaking 
notice. 

In  consideration  of  the  foregoing 
EPA  has  found  these  revisions  to  the 
New  Jersey  State  Implementation 
Plan  consistent  with  the  requirements 
of  Section  110  of  the  Clean  Air  Act 
and  EPA  regulations  found  at  40  CFR 
Part  51.  Accordingly  EPA  approves 
this  revision.  Furthermore,  this  action 
is  being  made  effective  immediately 
because  the  revision  imposes  no  hard- 
ship on  the  affected  sources. 

Dated:  March  14. 1979. 

Douglas  M.  Costle. 
Administrator,  Environmental 
Protection  Agency. 

(Section  110  and  301  of  the  Clean  Air  Act. 
as  amended  (42  U.S.C.  7410,  7601).) 

Part  52  of  Chapter  I.  Title  40.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpart  FF— N«w  J«rs«y 

t.  Section  52.1582  is  amended  by 
adding  new  paragraph  (c)  as  follows: 

9  52.1582  Control  strategy  and  regulations: 
Photochemical  oxidants  (hydrocar- 
bons) and  carl>on  nfonoxide.  New 
Jersey  portions  of  the  New  Jersey-New 
York-Connecticut  and  Metropolitan 
Phihidelphia  Interstate  Regions. 


(c)  Subchapter  16  of  the  New  Jersey 
Administrative  Code,  entitled  "Control 
and  Prohibition  of  Air  Pollution  by 
Volatile  Organic  Substances."  HJJLC. 
7:27-16.1  et  seq..  is  approved  for  the 
entire  State  of  New  Jersey,  with  the 
following  provisions: 

(1)  Section  7:27-16.3.  entitled 
"Transfer  Operations"  is  disapproved 
as  it  relates  to  the  transfer  of  gasoline 
in  the  New  Jersey  portions  of  the  New 
Jersey-New  York-Cotmectlcut  and 
Metropolitan  Philadelphia  Air  QuaUty 
Control  Regions.  Section  52.1595  of 
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this  Part,  relating  to  gasoline  loading, 
unloading  and  transfer  is  applicable  in 
the  two  above-cited  regions. 

(2)  Section  7:27-16.3.  entitled 
"Transfer  Operations"  is  approved  as 
it  relates  to  the  transfer  of  gasoline  in 
the  New  Jersey  Intrastate  AQCR  and 
the  New  Jersey  portion  of  the  North- 
east Pennsylvania  AQCR.  and  is  ap- 
proved as  it  relates  to  the  transfer  of 
non-gasoline  volatile  organics  in  the 
entire  State  of  New  Jersey. 

2.  Section  52.1595  is  revised  as  fol- 
lows: 

952.1595    Gasoline  loading,  unloading  and 
transfer. 

(a)  Definitions: 

(1)  "Gasoline"  means  any  petroleum 
distillate  used  as  a  fuel  for  internal 
combtistion  engines  and  having  a  Reid 
vapor  pressure  of  4.0  pounds  per 
square  inch  or  greater. 

(2)  "Vapor  collection  system"  means 
a  system  which  will  collect  no  less 
than  90  percent  by  weight  of  vapors 
and  gases  of  organic  compounds  dis- 
charged during  any  gasoline  loading  or 
luiloading  operation  so  as  to  reduce 
their  emissions  to  the  atmosphere. 

(3)  "Vapor  recovery -disposal  system" 
means  a  system  of  processing  vapors 
and  gases  of  organic  compounds  dis- 
charged during  gasoline  loading  or  un- 
loading operations.  This  system  shall 
consist  of  one  of  the  following: 

(i)  A  refrigeration-condensation 
system,  adsorption-absorption  system, 
or  the  equivalent  that  processes  all 
vapors  and  gases  and  ultimately  con- 
verts no  less  than  90  percent  by  weight 
of  the  processed  vapors  and  gases  back 
to  liquid  product,  or 

(11)  A  vapor  handling  system  that 
directs  all  vapors  and  gases  to  a  fuel 
gas  system,  which  will  dispose  of  no 
less  than  90  percent  by  weight  of  the 
processed  vapors  and  gases,  or 

(ill)  Other  equipment  of  an  efficien- 
cy equal  to  or  greater  than  subpara- 
graphs (i)  and  (11)  of  this  paragraph,  if 
approved  by  the  Administrator. 

(4)  "Gasoline  terminal"  means  a  fa- 
cility for  the  storage  and  dispensing  of 
gasoline  where  incoming  gasoline 
loads  are  received  by  pipeline,  marine 
tanker  or  liarge.  and  where  outgoing 
gasoline  loads  are  transferred  by  tank 
trucks,  trailers,  railroad  cars,  or  other 
non-marine  mobile  vessels. 

(5)  "Bulk  gasoline  plant"  means  a  fa- 
cility for  the  storage  and  dispensing  of 
gasoline  that  employs  tank  trucks, 
trailers,  railroad  cars,  or  other  mobile 
non-marine  vessels  for  both  incoming 
and  outgoing  gasoline  transfer  oper- 
ations. 

(b)  This  section  ts  applicable  in  the 
New  Jersey  portions  of  the  New 
Jersey-New  York-Connecticut  and 
MetropoUtan  Philadelphia  Air  QuaUty 
Control  Regions. 
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<c)  Gm^oUne  loadiuo.  (1)  No  penon 
ghall  load  osoline  tnto  any  truck, 
trailer,  railroad  tank  car  or  other 
■kobile  non-marine  venel  from  any 
gasoline  terminal  unlets  the  gasoline 
terminal  is  equipped  with  a  vapor  re- 
covery-disposal sjrstem.  and  unless  all 
displaced  vapors  and  gases  of  organic 
compounds  discharged  during  the 
loading  operation  are  vented  only  to 
the  vapor  recovery-disposal  sirstem. 
Measures  shall  be  taken  to  prevent 
Hquid  drainage  before  the  loading 
device  is  disconnected. 

(2)  No  person  shall  load  gasoline 
tnto  any  tank  truck,  trailer,  railroad 
tank  car  or  other  mobile  non-marine 
vessel  from  any  bulk  gasoline  plant 
unless  the  bulk  gasoline  plant  is 
equipped  with  a  vapor  collection 
system,  and  unless  no  less  than  90  per- 
cent by  weight  at  vapors  and  gases  of 
organic  compounds  discharged  during 
the  loading  operation  are  vented  to 
this  vapor  collection  ssrstem.  Measures 
shall  be  taken  to  prevent  liquid  drain- 
age before  the  loading  device  is  cttscon- 
nected. 

(i)  All  vapors  and  gases  collected  in 
the  vapor  collection  Mystan  shall  be  di- 
rected to  a  vapor  recovery -disposal 
system. 

(ii)  All  intermediate  transfers  neces- 
sary to  direct  the  vapors  and  gases  in  a 
vapor  collection  system  to  a  vapor  re- 
covery-disposal system  shall  be  accom- 
plished so  as  to  prevent  the  release  of 
at  least  90  percent  by  weight  of  these 
vapors  and  gases  to  the  atmosphere 
dming  each  transfer. 

(d)  Gasoline  unloading:  No  person 
shall  transfer  gasoline  nor  cause  or 
allow  gasoline  to  be  transferred  from 
any  delivery  vessel  into  any  stationary 
storage  container  with  a  capacity 
greater  than  250  gallons  unless  such 
container  is  equipped  with  a  sub- 
merged fill  pipe  and  unless  the  dis- 
placed vapors  and  gases  from  the  stor- 
age container  are  collected  and  direct- 
ed to  a  vapor  collection  system  or  a 
vapor  recovery -disposal  system.  The 
collectian  procedxm  from  the  station- 
ary storage  container  shall  prevent 
the  release  to  the  atmosphere  of  no 
less  than  90  percent  by  weight  of  or- 
ganic compounds  in  said  vapors  and 
gases  displaced  from  the  staUooary 
container  location.  The  provisions  of 
this 'paragraph  shall  not  apply  to  de- 
liveries made  to  and  storage  in  t^ 
exempted  storage  containers  in  para- 
graph (g). 

(1)  The  collection  of  displaced 
vapors  and  gases  shall  be  acoam- 
plished  utilizing  the  following  equip- 
ment: 

(i)  A  vapor-tight  return  line  from 
the  storage  container  to  the  delivery 
vessel,  and 

(U)  A  system  that  will  ensure  Ciwt  no 
gasoline  can  be  transferred  into  the 


container  unless  the  vapor  return  line 

is  connected. 

(S)  If  a  vapor  collection  system  is 
used: 

<i)  All  vapors  and  gases  collected  in 
the  vapor  collection  system  shall  be  di- 
rected to  a  vmper  recovery-dlspoaal 
system. 

(ii)  All  intermediate  transfers  neces- 
sary to  direct  the  vapors  and  gases  in  a 
vapor  collection  system  to  a  vapor  re- 
covery-disposal system  shall  be  accom- 
plished so  as  to  prevent  the  release  of 
no  less  than  90  percent  by  weight  of 
these  vapors  and  gases  to  the  atmos- 
phere during  each  transfer. 

<e)  OasoHne  atorage:  No  person  shall 
store  gasoline  in  any  stationary  stor- 
age container  with  a  capacity  greater 
than  250  gallons  unless  such  container 
is  equipped  with  a  submerged  fill  pipe 
and  equipment  which  will  permit  no 
less  than  90  percent  by  weight  of  or- 
ganic compounds  in  the  vapors  and 
gases  displaced  during  any  gasoline 
transfer  to  be  collected  and  directed  to 
a  vapor  collection  ssrstem  or  a  vapor 
recovery-disposal  system.  The  provi- 
sions of  this  paragraph  shall  not  apply 
to  deliveries  made  to  and  storage  in 
the  exempted  storage  containers  in 
paragraph  (g). 

(f)  Gasoline  delivery  vessels:  Any 
tank  truck,  trailer,  railroad  tank  car  or 
other  non-marine  delivery  vessel  used 
to  transport  gasoline  or  gasoline 
vapors  and  gases  shall  be  subject  to 
the  following  conditions: 

(1)  The  delivery  vessel  shall  be 
equipped  so  as  to  permit  it  to  receive 
vapors  and  gases  directed  to  it  during 
any  gasoline  unloading  operations,  at 
facilities  subject  to  this  regulation. 
and  to  permit  it  to  direct  collected 
vapors  and  gases  to  a  vapor  collection 
or  vapor  recovery-disposal  system 
during  any  loading  operation. 

(2)  The  delivery  vessel  shall  be 
equipped  so  as  to  be  compatible  with 
the  vapor  control  equipment  at  all 
non-exempt  facilities  utilized  or  serv- 
iced by  the  delivery  vessel  during  gaso- 
line loading  or  unloading  operations. 

(3)  The  delivery  vessel  must  be  so 
designed  and  maintained  as  to  t>e 
vapor-tight  at  all  times  except  for 
pressure  relief  under  emergency  condi- 
tions. 

<4)  The  vapor-laden  delivery  vessel 
may  be  refilled  only  at  facilities 
equipped  with  a  vapor  collection 
system  and/or  vapor  recovery -disposal 
system,  and  such  system  shall  be  uti- 
lised during  any  refilling  operation. 

(g)  Exempted  storage  container*: 
Gasoline  deliveries  made  to  and  stor- 
ace  in  the  following  are  classified  as 
exempt: 

(1)  Stationary  containers  having  a 
capacity  of  550  gallons  or  less  which 
are  used  exclusively  for  the  fiteling  of 
implements  of  husbandry. 


(3)  Any  container  installed  prior  to 
November  13. 1973  and  having  a  capac- 
ity leas  than  ^000  gallons. 

C3)  Storage  tanks  equipped  with 
floating  roofs  or  their  equivalent. 

Nora.— All  compliance  dalea  and  compU- 
ance  schedules  thaX  previously  appeanKl  in 
f  93.1897  and  f  52.15M  have  been  removed 
since  all  Hated  date*  hmve  passed. 

9  Sri897     [BcMrred] 

3.  Section  52.1697  is  revoked  and  re- 
served. 


{SMS98    (■cMrrcdl 

4.  Section  52.1598  is  revoked  and  re- 
served. 

(Sections  110  and  Ml  of  Uke  Clean  Air  Act. 

ssafliended  <42  U.S.C.  7410.  7001 ).) 

(PS  Dk.  7»~a2St  Filed  »-t«-7»-.  S.4S  am] 
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FAIT  81~A1R  QUAUTY  CONTROL 
t€GIONS,  CRITEftlA.  AND  CON- 
TROi  TECHNIQUES 

AMWMaOflt  SffllUS  OOSlQItOnOlM 

AGENCY:  Environmental  Protection 
Agency. 

ACmON:  Pinal  rulemaking. 

SUMMARY:  This  rulemaking  re- 
sponds to  comments  and  makes  neces- 
sary amendments  to  the  designations 
of  attainment  status  relative  to  the 
National  Ambient  Air  Quality  Stand- 
ards (NAAQS)  for  Arizona.  California. 
Nevada.  Hawaii  and  Guam.  This  rule- 
making supplements  the  national  EPA 
rulemaking  of  September  11.  1978  (43 
PR  40412).  and  incorporates  by  refer- 
ence EPA's  position  on  certain  general 
issues  presented  in  that  rulemaking. 
In  addition  to  this  rulemaking,  a 
notice  of  proposed  rulemaking  is  t>eing 
prepared  for  certain  Region  IX  desig- 
nations that  EPA  is  proposing  to 
change  to  nonattainment. 

DATES:  Effective  Immediately. 

ADDRESS:  Comments  on  this  rule- 
making should  be  directed  to:  Arnold 
Den.  Chief.  Air  Technical  Branch. 
EPA  Region  IX.  215  Fremont  Street 
(A-4).  San  Francisco.  CA  94105. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charlotte  Hopper.  Acting  Chief. 
Technical  Analysis  Section.  EPA 
Region  IX.  Phone:  (415)  55«-a002. 

SUPPLEMENTARY  INFORMATION: 
The  Clean  Air  Act  Amencbnents  of 
1977  (the  1977  Amendments).  Pub.  L. 
95-05.  added  Section  107(d)  to  the 
Caean  Air  Act  (the  Act)  which  directed 


each  State  to  submit  to  the  Adminis- 
trator a  list  of  the  NAAQS  attainment 
status  of  all  areas  within  the  State. 
The  Administrator  was  required  under 
Section  107(d)(2)  to  promulgate  the 
State  lists,  with  any  necessary  modifi- 
cations. For  each  NAAQS.  areas  are 
classified  as  either  not  attaining  the 
standard  or,  for  certain  pollutants, 
projected  not  to  maintain  the  stand- 
ard (nonattainment  areas),  meeting 
the  standard  (attainment  areas),  or 
lacking  sufficient  data  or  Information 
to  be  classified  (unclassified  areas). 
The  U.S.  EInvlronmental  Protection 
Agency  (EPA  or  the  Agency)  pub- 
lished these  lists  in  the  Federal  Rscis- 
TEB  on  March  3.  1978  (43  FR  8962)  and 
invited  the  public  to  submit  comments 
to  the  Agency  by  May  2.  1978. 

EPA  Region  IX  received  numerous 
comments  on  the  March  3.  1978  rule- 
maldng.  particularly  concerning  Cali- 
fornia designations.  Consequently. 
E3>A  asked  the  State  of  California  Air 
Resources  Board  (ARB)  to  review  and 
respond  to  these  comments.  The  com- 
ments and  the  State's  responses  to 
them  were  made  available  for  public 
inspection  because  of  the  public  inter- 
est and  further  comments  on  all  these 
materials  were  solicited  by  EPA  for  30 
days  (43  FR  39101.  September  1.  1978). 

Certain  issues  raised  in  these  com- 
ments were  similar  to  those  raised  by 
others  throughout  the  nation.  These 
issues  were  addressed  in  the  EPA  na- 
tional rulemaking  of  September  11. 
1978  (43  FR  40412).  and  include  the 
following: 

( 1 )  The  impact  of  designations  on  in- 
dividual sources; 

(2)  The  State  determination  of  geo- 
graphic boundaries  for  designation 
purposes: 

(3)  The  effect  of  designations  on 
new  source  review-  tNSR)  and  preven- 
tion of  significant  deterioration  (PSD) 
requirements; 

(4)  The  use  of  projected  future  viola- 
tions for  nonattainment  designation 
purposes; 

(5)  The  adequacy  of  TSP  monitoring 
sites; 

(6)  The  EPA  procedures  in  promul- 
gating March  3.  1978  designations;  and 

(7)  The  State  procedures  in  deter- 
mining attainment  status  designations. 

The  discussion  of  these  issues  in  the 
national  rulemaking  is  incorporated 
here  by  reference.  Additional  issues 
which  are  specific  to  the  states  in  EPA 
Region  IX  are  addressed  in  this  action. 
Based  on  the  Information  provided  by 
several  commenters.  EPA  is  revising 
certain  designations  to  unclassified  or 
attainment.  In  a  separate  notice  of 
proposed  rulemaking.  EPA  is  propos- 
ing to  rexise  certain  other  Region  IX 
designations  to  nonattainment  and 
public  comments  are  being  solicited. 

On  January  28.  1979.  EPA  estab- 
lished a  new  NAAQS  for  ozone  of  0.12 
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ppm  (primary  and  secondary)  to  re- 
place the  photochemical  oxidant 
standard  of  0.08  ppm.  Because  of  this 
change,  some  areas  designated  as  non- 
attainment  with  respect  to  the  oxidant 
standard  will  become  candidates  for 
redesignation  as  attainment  areas  by 
the  States.  Region  EX  will  review  the 
status  of  specific  areas  at  the  request 
of  interested  state  and  local  govern- 
ments to  determine  whether  they 
should  be  attainment  areas  under  the 
new  standard.  Any  changes  to  the  des- 
ignations which  are  currently  in  effect 
and  those  which  are  promulgated  here 
will  be  published  in  a  future  FtoERAL 
Rbcistkb. 

For  good  cause,  the  designations  re- 
vised by  this  rulemaking  are  effective 
immediately.  As  discussed  in  the  EPA 
national  rulemaking,  the  primary  pur- 
pose of  these  designations  is  to  identi- 
fy problem  areas  for  which  State  plan- 
ning must  be  completed  by  a  statutory 
deadline.  These  designations  impose 
no  obligation  on  any  source.  There 
would  therefore  be  no  point  in  defer- 
ring the  effective  date.  The  issues 
raised  In  the  comments  are  discussed 
by  state  in  the  following  paragraphs. 

Caliporhia 

Several  commenters  criticized  the 
State  of  California's  procedure  where- 
by the  Executive  Officer  of  the  ARB 
developed  the  attainment  status  desig- 
nations. The  ARB  has  certified  that 
the  Executive  Officer  has  the  authori- 
ty under  State  law  to  make  the  desig- 
nations required  by  Section  107(d)  of 
the  Act.  Matters  of  alleged  procedtiral 
irregularities  under  State  law  are  best 
addressed  at  the  State  leveL 

One  commenter  suggested  that  vio- 
lation of  a  NAAQS  during  one  year 
may  be  the  result  of  unrepresentative 
meteorological  conditions  and  there- 
fore should  not  result  in  a  nonattain- 
ment designation.  No  spe<^lc  area  was 
cited  in  the  comment.  The  State,  in 
designating  nonattainment  areas,  re- 
viewed the  most  recent  two  or  more 
years  of  data.  In  addition.  EPA  recog- 
nizes the  possibility  of  unrepresenta- 
tive data  and,  in  accordance  with  40 
cm  51. 12(d).  su(^  data  may  be  ex- 
cluded from  the  determination  of  at- 
tainment status. 

TOTAL  SUSFCXDED  PABTICULATSS  (TSP) 

The  State  of  California  recommend- 
ed  that  the  TSP  designations  of  13 
areas  in  California  be  changed  and 
provided  supporting  Information  to 
document  their  requested  changes. 
These  recommended  designations  are 
briefly  discussed  below: 

Colusa  County  should  be  designate 
unclassified  because  the  limited 
amount  of  data  available  recorded  no 
violations  of  the  TSP  standards. 

Marin.  Napa,  and  San  Mateo  Coun- 
ties and  the  portions  of  Solano  and 
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Sonoma  Counties  within  the  San 
Francisco  Bay  Area  Air  Basin  should 
be  designated  attainment  since  moni- 
toring data  indicates  no  TSP  standard 
violations  in  these  counties  in  recent 
years. 

Yolo  County  should  be  designated 
nonattainment  (secondary)  since  air 
quality  data  has  recorded  violations  of 
secondary,  but  not  primary.  TSP 
standards. 

Monterey  County  and  the  Air  Qual- 
ity Maintenance  Area  (AQMA)  por- 
tions of  Placer  and  Santa  Barbara 
Counties  should  be  designated  attain- 
ment. They  had  been  inadvertently 
designated  nonattainment  by  the 
State  because  recorded  data  exceeded 
the  annual  average  concentration 
"guide"  (40  CFR  50.7(a))  60  ^g/m',  but 
not  the  annual  standard  of  75  /xg/m'. 

Humboldt.  Tuolumne,  and  Sonoma 
(North  Coast  Air  Basin  portion)  Coun- 
ties should  be  redesignated  because 
monitoring  data  used  to  make  the 
original  designation  was  later  invali- 
dated by  the  State.  Humboldt  County 
should  be  designated  nonattainment 
(secondary)  because  the  remaining 
valid  data  in  the  County  recorded  sec- 
ondary, but  not  primary,  standard  vio- 
lations. Tuolumne  County  should  be 
designated  unclassified  because  suffi- 
cient valid  data  is  presently  not  availa- 
ble to  determine  the  Couivty's  attain- 
ment status.  Sonoma  County  (the 
North  Coast  Air  Basin  portion)  should 
be  designated  attainment  because  the 
valid  data  recorded  no  violations  of 
the  TSP  standards. 

EPA  has  reviewed  the  supporting 
data  for  requested  TSP  designation 
changes  described  above  and  agrees 
with  the  rationale  for  each  change. 
The  designations  are  revised  as  recom- 
mended by  the  State  of  California. 

One  commenter  questioned  the 
siting  of  monitoring  stations  and  the 
validity  of  the  air  quality  data  used  to 
support  the  TSP  nonattainment  desig- 
nation of  Butte  County.  The  designa- 
tion was  based  on  air  quality  data  that 
recorded  numerous  TSP  violations. 
EPA  has  reviewed  the  air  quality  data 
and  information  regarding  the  moni- 
toring sites,  and  confirms  the  TSP 
nonattainment  designation  of  Butte 
County. 

SULPtnt  DIOXIDE  (SOt) 

Several  commenters  questioned  the 
SOa  nonattainment  designation  of  the 
South  Coast  Air  Basin  portion  of  Los 
Angeles  County.  The  State  of  Califor- 
nia commented  that  the  original  non- 
attainment  designation  had  been 
based  on  a  projection  using  an  incom- 
plete emission  inventory.  Projections 
based  on  a  complete  Inventory  indicate 
the  SOi  standards  will  continue  to  be 
maintained.  EPA's  review  of  the  cur- 
rent and  projected  air  quality  con- 
firms the  State's  conclusion  and  the 
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SO,  designation  of  the  South  Coast 
Air  Basin  portion  of  Los  Angeles 
County  is  revised  to  attainment. 

Several  commenters  questioned  the 
SOi  nonattainment  designations  of  the 
San  Joaquin  Valley  Air  Basin  portion 
of  Kern  County.  These  comments 
were  submitted  by  several  oil  compa- 
nies, the  Western  Oil  and  Gas  Associ- 
ation (WOGA),  and  the  Kern  County 
Air  Pollution  Control  District.  The 
State  of  California  based  its  designa- 
tion on  projected  SO,  endissions 
growth  resulting  in  future  violations 
of  the  annual  SOi  standard.  As  dis- 
cussed in  the  EPA  national  rulemak- 
ing, projections  of  future  violations 
can  provide  the  basis  for  a  nonattain- 
ment designation.  The  projection  tech- 
nique used  by  the  State  is  consistent 
with  EPA  estimating  procedures.  The 
State's  projection  of  nonattainment  is 
further  supported  by  air  quality  dis- 
persion modeling  conducted  for  an  oil 
company  which  shows  future  viola- 
tions of  the  annual  SO>  standard. 

The  commenters  questioned  the 
State's  method  of  projecting  increased 
SOt  emission  levels  in  Kern  County 
and  claimed  that  new  source  review 
(NSR)  and  prevention  of  significant 
deterioration  (PSD)  requirements  will 
result  in  decreased  SOi  emissions  in 
the  future.  Kern  County's  new  source 
review  rule  does  not  apply  to  new 
minor  point  sources,  area  or  mobile 
sources,  or  existing  sources.  Therefore, 
many  new  or  modified  sources  not  sub- 
ject to  NSR  or  offset  requirements  be- 
cause of  the  size  cutoff,  could  become 
operational  and  create  an  increase  in 
SOi  emissions.  The  commenters  did 
not  provide  documentation  or  demon- 
strate that  the  projected  total  SOi 
emissions  would  not  increase,  even  if 
NSR  and  PSD  had  been  considered  in 
the  projections. 

In  addition  to  both  the  projected 
and  modeled  future  SO,  violations,  dis- 
persion modeling  shows  current  viola- 
tions in  Kern  County.  A  recent  air 
quality  dispersion  modeling  study  by 
EPA  Region  IX  shows  current  viola- 
tions of  the  annual  SO,  standard  in 
Kern  County.  In  addition,  modeling 
studies  submitted  by  WOOA  show 
past,  present,  and  future  violations  of 
the  annual  SO,  standard. 

Under  Sections  171(2).  and  107(d)(1) 
(A)  through  (C)  of  the  Clean  Air  Act, 
two  alternative  criteria  exist  for  desig- 
nating an  area  as  nonattainment  for 
SO,.  Any  area  that  currently  violates 
the  SO,  standard,  is  to  be  designated 
as  nonattainment.  and  any  area 
where,  in  the  State's  Judgment,  the 
primary  standard  for  SO,  may  not  be 
maintained  shall  also  be  designated  as 
nonattainment.  Under  either  criteria, 
the  nonattainment  designation  of 
Kem  County  is  appropriate. 

One  comment  questioned  the  use  of 
air  quality  modeling  results  in  designa- 


ting attainment  status  where  monitor- 
ing data  is  available.  Section  171  of 
the  Clean  Air  Act  defines  "nonattain- 
ment area"  as  an  area  which  is  shown 
by  monitored  data  or  which  is  calcu- 
lated by  air  quality  modeling  to  exceed 
any  national  ambient  air  quality 
standard.  Thus  air  quality  modeling  is 
specifically  authorized  as  a  basis  for 
determining  whether  an  area  is  attain- 
ing the  standards. 

One  commenter  stated  that  the 
State  should  have  analjrzed  Kem 
County's  air  quality  on  a  subcounty 
basis.  Section  107(d)  of  the  Act  pro- 
vides that  attainment  status  designa- 
tions are  to  be  composed  of  air  quality 
control  regions,  or  portions  thereof. 
States  may  choose  to  impose  require- 
ments over  a  broader  or  narrower  geo- 
graphic region  than  the  precise  area 
where  sources  exist  that  contribute  to 
particular  concentrations  of  a  pollut- 
ant. In  this  case,  the  State  chose  to 
designated  nonattairunent  for  that 
portion  of  Kem  County  within  the 
San  Joaquin  Valley  Air  Basin.  This 
area  encompasses  all  significant  SO, 
emission  sources  and  is  therefore  ac- 
ceptable. 

Based  upon  a  review  of  the  available 
information,  there  is  Insufficient  docu- 
mentation to  Justify  a  change  in  the 
SO,  nonattainment  designation  for 
the  San  Joaquin  Valley  Air  Basin  por- 
tion of  Kem  County.    • 

CARBON  MOIVOXIOC  (CO) 

The  State  recommended  that  the 
CO  designation  of  Sutter  County  be 
changed  to  unclassified  because  no  CO 
monitoring  has  been  conducted  in  the 
County  for  several  years.  EPA  agrees 
with  the  State's  recommendation  and 
designates  Sutter  County  unclassified 
for  CO. 

Two  commenters  questioned  the  CO 
nonattainment  designation  of  Contra 
Costa  CountK  in  view  of  the  fact  that 
no  CO  violations  have  been  recorded 
there  In  recent  years.  The  State  of 
California  chose  to  designate  the 
whole  San  Francisco  Bay  Area  Air 
Basin,  of  which  Contra  Costa  County 
is  a  part,  as  nonattainment  for  CO. 
This  basinwide  designation  is  accept- 
able under  Section  107(d)  of  the  Act 
since  designations  can  be  defined  in 
terms  of  air  quality  control  regions,  or 
portions  thereof.  Numerous  CO  viola- 
tions have  been  recorded  in  the  Air 
Basin  and  motor  vehicles  account  for 
about  85  percent  of  the  CO  emissions. 
Because  the  CO  problem  in  the  Air 
Basin  is  primarily  transportation  re- 
lated, it  needs  to  be  addressed  on  a 
region-wide  basis.  The  State  comment- 
ed that  a  regional  planning  approach 
has  l>een  initiated  in  the  San  Francis- 
co Bay  Area  and  should  be  continued 
to  solve  the  CO  problem.  EPA  agrees 
with  the  State's  rationale  and  is  not 
revising  the  CO  nonattainment  desig- 


nation for  the  San  Francisco  Bay  Area 
Air  Basin.  Including  Contra  Costa 
County. 

Commenters  recommended  that  CO 
nonattainment  boundaries  in  the 
Santa  Barbara  AQMA.  Fresno  and 
f|Butte  Counties  be  reduced  to  either 
'  the  metropolitan  area  or  the  central 
business  district  since  violations  had 
not  been  recorded  beyond  those  areas. 
The  State  of  California  commented 
that  CO  is  generally  regarded  as  an 
automobile  related  pollution  problem. 
Motor  vehicles  from  outside  the  cen- 
tral city  contribute  to  the  CO  problem 
when  they  travel  to  the  central  area 
and,  therefore,  efforts  to  develop  pol- 
lutant control  strategies  should  be  for 
as  broad  a  geographical  area  as  is  rea- 
sonable. EPA  agrees  with  the  State's 
rationale  and  notes  again  that  the 
State  has  the  authority  under  Section 
107(d)  to  determine  designation 
boundaries.  No  change  in  the  CO  non- 
attainment  area  boundaries  of  the 
Santa  Barbara  AQMA,  Fresno  County, 
or  Butte  County  are  being  made  at 
this  time. 

One  commenter  questioned  the 
siting  of  a  monitoring  station  and  the 
validity  of  the  adr  quality  data  used  to 
support  the  CO  nonattainment  design- 
tion  of  Butte  County.  The  State  of 
California  designated  Butte  County 
nonattainment  on  the  basis  of  numer- 
ous violations  of  the  8-hour  CO  stand- 
ard. A  review  of  the  air  quality  data 
and  information  regarding  the  moni- 
toring station  does  not  support  a 
change  In  the  nonattainment  designa- 
tion. 

PHOTOCHEMICAI,  OXIDANTS  (O.) 

One  commenter  questioned  the  Ox 
nonattairunent  designation  for  Olenn 
County  since  there  is  no  Ox  monitor- 
ing station  in  the  County.  The  entire 
Sacramento  Valley  Air  Basin,  which 
Includes  Glenn  County,  was  designat- 
ed nonattainment  by  the  State.  The 
basin-wide  designation  was  made  be- 
cause of  the  physical  nature  of  oxi- 
dant formation  and  transport,  the 
common  geography  and  meteorology 
within  the  Valley,  and  because  every 
oxidant  monitor  in  the  Valley  has  re- 
corded  violations  of  the  standard. 

Since  Ox  violations  are  a  basinwide 
problem,  it  is  reasonable  to  address 
the  problem  through  regional  air  qual- 
ity planning.  Therefore,  the  Ox  nonat- 
tainment designation  of  Glenn  County 
is  not  being  revised  at  this  time. 

One  commenter  questioned  the  va- 
lidity of  the  air  quality  data  and  the 
monitoring  stations  used  to  support 
the  Ox  nonattainment  designation  of 
Butte  County.  The  State  of  California 
chose  to  designate  the  entire  Sacra- 
mento Valley  Air  Basin,  which  in- 
cludes Butte  County,  as  nonattain- 
ment. As  previously  noted.  Ox  viola- 
tions have  been  recorded  throughout 


the  Sacramento  Valley  Air  Basin,  tat- 
cluding  numerous  violations  in  Butte 
County.  A  review  of  the  air  quality 
data  and  information  regarding  the 
monitoring  stations  does  not  support  a 
change  in  the  Ox  nonattainment  des- 
ignation. 

Two  comments  questioned  the  non- 
attainment  desigjuition  of  Butte 
County  because  there  was  less  air  pol- 
lution there  than  in  other  areas.  Since 
the  designation  is  based  on  measured 
violation  of  the  standard  and  not  on 
comparisons  of  relative  air  quality  be- 
tween geographic  areas,  no  change  is 
being  considered  in  the  Ox  designation 
of  Butte  County. 

Nevada 

Two  commenters  questioned  the  ge- 
ographic boundaries  of  nonattainment 
areas  in  Nevada.  The  State  of  Nevada 
chose  to  designate  areas  bfksed  on  air 
quality  measurements  made  in  certain 
portions  of  air  quality  control  regions, 
which  is  consistent  with  Section  107(d) 
of  the  Act.  EPA  reaffirms  the  State's 
boundary  designations  since  the  State 
has  selected  these  as  the  most  restson- 
able  planning  areas. 

Hawaii 

total  suspended  particdlatk8  (tbp) 

On  March  3.  1978,  EPA  designated 
Maui  Island  and  Hawaii  Island  as  "un- 
classified" for  TSP.  The  State  of 
Hawaii  commented  that  the  designa- 
tions should  t>e  attainment  because  no 
recent  violations  have  been  reported 
on  either  Island.  A  review  of  1977  air 
quality  data  shows  that  the  annual 
TSP  standard  is  violated  at  Kahului. 
Maul  Island.  This  information  will  be 
considered  in  a  separate  notice  of  pro- 
posed rulemaking.  While  no  monitored 
violations  have  been  reported  on 
Hawaii  Island  in  recent  years,  there  is 
Insufficient  monitoring  in  the  vicinity 
of  major  TSP  emission  sources  along 
the  Hamukua  Coast  to  determine  at- 
tainment status.  Therefore,  there  is 
inadequate  information  to  support  re- 
vising the  ciurent  designation.  EPA 
reaffirms  the  unclassified  TSP  desig- 
nation of  Hawaii  Island. 

Guam 

total  suspended  particulates  (tsp) 

On  March  3,  1978,  EPA  designated 
Guam  nonattainment  for  TSP.  The 
Government  of  Guam  commented 
that  the  designation  for  the  Island 
should  not  t>e  nonattainment  since  the 
monitors  recording  recent  violations 
are  unduly  influenced  by  reentrained 
road  dust.  EPA  has  reviewed  the  moni- 
toring sites  and  agrees  that  reen- 
trained dust  may  contribute  to  the  vio- 
lations. Since  there  Is  insufficient  data 
from  other  monitors  to  determine 
Guam's  attainment  status  at  this  time. 


the   Island's  designation  for  TSP  is 
changed  to  unclassified. 

SCFLTUS  BXOXIBX  (SO.) 

On  March  3,  1978.  EPA  designated 
Guam  nonattalimient  for  SO,.  The 
Government  of  Guam  commented 
that  the  Island's  designation  should  be 
attainment  because  there  have  been 
no  violations  in  recent  years.  A  review 
of  monitoring  data  supports  this 
claim.  However,  the  Pit!  power  plant 
uses  a  supplementary  control  system 
(SCS)  which  involves  switching  to  low 
sulfur  fuel  during  certain  wind  condi- 
tions to  avoid  violations  of  the  SOi 
standards.  Sections  123  and  302  of  the 
Act  do  not  allow  standards  to  be  met 
through  the  use  of  di^aersion  tech- 
niques, Le.,  SCS.  As  discussed  in  the 
EPA  national  rulemaldng  of  Septem- 
ber 11,  1978,  sources  employing  disper- 
sion techniques  in  place  of  constant 
control  techniques  to  prevent  SO,  vio- 
lations are  to  be  designated  nonattain- 
ment. Therefore,  no  change  in  the  SO, 
nonattairunent  designation  of  Guam  is 
being  made  at  this  time. 

Arizona 

The  attalrmient  status  designations 
for  Arizona  were  prepared  and  pro- 
mulgated by  EPA  on  March  3. 1978  be- 
cause the  State  did  not  submit  Its  dea- 
ignations  to  EPA  In  time  to  eatapiy 
with  the  reQuiremef^  of  Section 
107(d)  of  the  Act.  The  SUte  nibee- 
quently  submitted  designations  on 
August  15.  1978.  This  rulemaking  will 
address  only  the  State's  designations 
concerning  NO,.  CO.  and  oxidants. 
The  State's  designations  for  SO.  and 
TSP  are  being  analyzed  by  EPA  and 
will  be  considered  in  a  separate  rule- 
making. 

XITBOCSN  DIOXIBE  (NOt) 

The  State  of  Arizona  designated  the 
whole  State  as  "cannot  be  classified  or 
better  than  national  standardB"  for 
NO,.  Since  no  violations  of  the  NO, 
standard  have  been  recorded  in  Aii»>- 
na,  EPA  concurs  with  the  State's  des- 
ignation and  notes  that  it  is  idenUeal 
to  EPA's  promulgation  of  Bfarcfa  S. 
1978. 

CARBON  MONOXnC  (00> 

The  state  of  Arizona  has  designated 
two  areas  as  nonattainment  for  CO: 

(1)  That  portion  of  Maricopa  County 
luiown  as  the  Maricopa  Association  oif 
Governments  (MAG)  Urban  Planning 
Area;  and  (2)  That  p<Mtion,  within 
Pima  County,  of  the  area  described  by 
connecting  the  following  geograpliical 
coordinates: 


Latitude  32-38.5  N. 
Latitude  32-2S.5  N. 
Latitude  32'12.5  N. 
Latitude  31*49.5- N. 
LatRude  31-41.&'  N. 
Latitude  Jl-Sa.S'  N. 


longitude  111 •S4.0' W 
longitude  110'47.5' W 
InngiUirtp  110°32.5  W 
longitude  110'2».»  W 
longitude  110*50.5- W 
longitude  lli'lX.5-  W 


Latitude  3ra4.S  N.  longftude  lir29.0  W 

Excepting  Townships  TUB.  RUE 
artd  T12S,  RllEL  The  State  has  desig- 
nated the  remainder  of  the  State  as 
"cannot  be  classified  or  better  than 
national  standards."  The  two  nonat- 
tainment areas  encompass  PtM>enix 
and  Tucson  where  CO  violations  have 
been  recorded.  EPA  has  reviewed  the 
CO  data  from  Arizona  and  concurs 
with  the  State's  designations. 

One  commenter  recommended  that 
the  CO  nonattainment  area  in  Mari- 
copa County  be  limited  to  major  traf- 
fic corridors  in  Phoenix.  The  State  of 
Arizona  chose  to  designate  the  MAG 
Urban  Planning  Area  as  the  CO  non- 
attainment  area.  The  basis  for  this 
area  is  that  motor  vehicles  are  the 
major  source  of  CO  emissions. 

Much  of  the  traffic  that  causes  high 
emissions  In  the  downtown  area  comes 
from  the  suburbs  and  outlying  areas 
and  a  regional  planning  approsich  is 
needed  to  solve  the  CO  problem. 
Therefore,  no  change  is  being  made  to 
the  State  of  Arizona's  designated  non- 
attainment  txjundary  which  is  the 
MAO  Urban  Planning  Area. 

photochemical  OXIDANTS  (OX) 

The  State  of  Arizona  has  designated 
-the  Phoenix  and  Tucaon  areas  (as  de- 
scribed above)  as  nonattainment  for 
Ox.  The  remainder  of  the  State  has 
been  designated  as  "cannot  be  classi- 
fied or  better  than  national  stand- 
ards." EPA  has  reviewed  the  air  moni- 
toring data  and  concurs  with  the 
State's  designations. 

One  commenter  reconunended  that 
the  Ox  nonattainment  area  in  Mari- 
copa County  be  limited  to  major  traf- 
fic corridors  in  Phoenix.  The  State  of 
Arizona  chose  to  designate  the  MAG 
Urban  Planning  Area  as  nonattain- 
ment sfasce  oxidant  is  an  area-wide 
proUem  which  requires  a  regional 
Irtanning  iM>proach.  Limiting  the  desig- 
nation to  the  major  traffic  corridors 
would  not  be  consistent  with  the  phys- 
ical nature  of  oxidant  formation  and 
traiuport.  Therefore,  no  change  is 
being:  made  to  the  State  of  Arizona's 
designated  nonattainment  boundary 
which  Is  the  MAG  Urban  Planning 
Area. 

Two  commenters  recommended  that 
nonattainment  areas  in  Pima  County 
should  be  either  countywide  or  based 
OB  air  sheds  as  defined  by  mountain 
peaks  and  the  natural  ridgellnes  be- 
tween them.  The  State  of  Arizona  has 
riected  to  define  nonattainment 
boundaries  in  terms  of  townships  and 
strai^t  line  segments  between  peaks. 
The  oommenter  did  not  provide  suffl- 
cient  technical  data  to  support  revis- 
bag  the  Ox  nonattainment  boundaries 
in  Pima  County.  Therefore,  no  change 
to  the  State  of  Arizona's  designated 
boundary  is  being  considered  at  this 
time. 
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TTTOOltArHICAL  KUtOI 

The  State  of  California  submitted  a 
comment  pointing  out  a  typographical 
error  in  the  March  3.  1978  rulemaking 
<43  PR  8974)  for  California  CO.  The 
designation  table  has  been  corrected 
to  read  "Los  Angeles  County  (S.E. 
Desert  Air  Basin  Portion)"  Instead  of, 
In  part,  "•  •  •  S.E.  Desert  AQMA". 

As  noted  in  the  EIPA  national  rule- 
making of  September  11.  1978  (43  PR 
40412).  to  have  any  designation 
amended,  a  person  shoiild  submit  a  pe- 


RULES  AND  REGULATIONS 

tltion  with  supporting  data  and  analy- 
sis to  the  State,  with  a  copy  to  the 
EPA  Region  IX  Office  at  the  location 
given  in  the  ADDRESS  section  of  this 
rulemaking.  If  the  person  is  not  satis- 
fled  with  the  State's  response  to  the 
petition,  he  may  then  petition  the 
EPA  Region  IX  Office  to  modify  the 
current  designation. 

Non.— The  Environmental  Protection 
Agency  tuw  determined  that  thU  document 
U  not  s  flgnlflcant  regulation  and  does  not 
require  preparation  of  a  regulatory  analysis 
under  Executive  Order  13044. 

Aauoii*— O. 


AunKMurr  Sections  10T(d>.  171(3).  Ml(a) 
of  the  Clean  Air  Act.  ••  amended  (43  D.&C. 
7407(d).  7501(3).  7001(a)). 

Dated:  March  7. 1979. 

DOOGLAS  M.  COSTLB. 

AdminUtrator. 

1.  In  81.303— Arizona,  the  attain- 
ment status  designation  table  for  O.. 
CO,  and  NO,  are  revised  to  read  as  fol- 
lows: 

I81J03    Arisona. 


Dwlsnited  mo 


cannot  be 

elaalfledor 
prlmanr      beUer  tlimn 
■Undudi       nfttlocial 
(tandardi 


ifftrfanfM  AMorimiian  of  o«v*rnf<!*rt«  t)T«>an  Ptannint  Am 

z       _ 

TUMon  Ar»« , 

z       _. 

Rfit  Of  State   

X 

AUXOKA— CO 

MartfvfiB  AMorlatkm  of  Oovrnunrati  T7r*on  pisnninf  ^rmm       

z 

z 

Tu»an  Arva 

Rial  nf  Rtatr   

X 

AaizoNA-NO. 

w>toi^9M»M _ 

X 

2.  In  81.305— California,  the  attain- 
ment designation  tables  are  amended 
as  follows: 

A.  The  tables  for  TSP  are  revised  in 
their  entirety. 

B.  That  portion  of  the  table  for  SO. 
beginning  with  "South  Central  Coast 
Air  Basin:  San  Luis  Obispo  County" 


and  ending  with  "South  Coast  Basin 
Portion  of  Riverside  County"  Is  re- 
vised. 

C.  The  Uble  for  CO  beginning  with 
"San  Joaquin  Valley  Air  Basin:  Fresno 
County"  and  ending  with  "Sacramen- 
to Valley  Air  Basin:  Tehama  County" 
Is  revised. 

CALirORlfIA— TSP 


D.  The  table  for  CO  beginning  with 
"Los  Angeles  County  (Portion  within 
S.E.  Desert  AQMA)"  and  ending  with 
"Tahoe  Air  Basin"  is  revised. 

The  amended  portions  of  the  tables 
for  81.305— California  read  as  set  forth 
below: 
1 81  JOS    California. 


Daaicnatcd  area 


I>oesnot  Don  not 

meet  meet 

piimary  weaadair 

itandarda  itandardi 


Better  than 
Cannot  be      national 
daaaincd      itmndardi 


North  Coaat  Air  Basin: 
Del  Norte  County.... 
Humboldt  County  _. 
Mendocino  County. 


Sonoma  County  (North  Coaat  Air  Baiiin  ParUDa>„ 
Trinity  County  . 


Lake  County  Air  Baain 

North  Central  Coaat  Air  Baain.. 


South  Central  Coaat  Air  Baain: 
San  Luia  OMapo  County: 

Salinaa    Valley-B    Poaar   btrella   Planning 
Ares.. 


Non-Sallnaa  Valley. 


SanU  Barbara  County  (AQMA  Portloa) 

SanU  Barbara  OMinty  (Noo-AQMA  Portion): 

A.  Weat  am  of  north.aouth  boundary  aeparat- 
Ins  Santa  Tnaa  and  Lompoc  Valleyi _ 

B.  Baat  area  of  Dorth.«outh  boundary  arnafal 
Ins  Santa  Yocs  and  Lompoc  Valley* , 

Ventura  Countr 

North  of  Loa  Padrea  Nat1  Porcat  boundarlea  —  . 

South  of  Loa  Padrea  Nat1  Poreat  boundarlaa 

Channel  l«i»iwfc 


SaoDtegoAlrl 

San  DIcco  County  (Weat  Portloa). 

San  Dte«D  County  (Bait  Portloa). 
South  Coaat  Air  Baain 

San  Joaquin  Valley  Air  Baain 

Sacramento  Valley  Air  Baain: 

Sacramento  County 


Solano  County  (Sacramento  Valley  Air 

Hon ) .„ 

Tolo  County 

Butte  Countr. 


Ooluaa  County 

Oicnn  County 

Sba«a  County  (Saenuncnto  VaUey  Air 
tloa) 
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Dealgnated  area 

Does  not 

meK 

primary 

standards 

Does  not 

meet 
secondary 
standards 

C^annotbe 
daasined 

Better  than 
standards 

Rlveralde  County  (non-AQMA  Portion) 

Z 

z 

San  Bernardino  (non-AQMA  Portion) 

>.«*.»».•»•.•,.«« 

Lake  Tahoe  Air  Baain „.. 

X* 

aan  Prandaco  Bay  Area  Air  Basin: 

Solano  County  (8.P.  Bgy  Area  Air  Basin  Portloa) ... 

z 
z 
z 

San  Mateo  County 

Marin  County „. 

Napa  County „ 

Sonoma  County  (8.F.  Bay  Area  Air  BMLn  Poitioa) . 

X 

Alameda  County 

z 

Rest  of  State 

Z 

Mountain  Countlea  Air  Basin: 

Placer  County  (AQMA  Portion) 

z 

z 
z 

Placer  County  (excluding  AQMA  Portion  and  Lake 
Tahoe  Portion) 

Amador  County 

Calaveras  County 

. 

z 

B   Dorado  County  (excluding  Lake  Tahoe  Air 
Basin  Portion) ,,, 

z 

Mariposa  County „ 

I 

Nevada  0>unty _   .„       ..  _ 

" 

Plumas  County        

z 
z 

Sierra  County „_ 

Tuolumne  County „ 

z 

z 
z 

Southeiit  Desert  Air  Basin: 

Kern  County  (8.1.  Desert  Air  Basin  Portion) 

Imperial  Countr. 

California— SOf 

South  Ontral  Coast  Air  Basin: 

San  Luis  Obispo  County „ „..     „ 

z 
z 
z 

SanU  Barbara  County  (AQMA  Portion) „ _ 

San  Barbara  County  (non-AQMA  Portion) 

»*.....«•..»...».. 

Ventura  County 

,«« 

z 

Channel  Islands.   _ . 

* 



z 

Ban  Diego  Air  Basin: 

Ban  Diego  County  (West  Portion) 

MMM         MM 

Ban  Diego  County  (East  Portion) _. 

south  Coast  Air  Basin: 

l4»  Angeles  Countr  (South  Coast  Air  Basin  Por- 
tloa)  

Orange  County.   

'  " 

Rhrerride  County  (South  Coast  Air  Basin  Pottion)„  „ 

— -»■ 

CAUPoamA— CO 

Designated  area 


Does  not      Cannot  be 
meet        classified  or 
primary      better  than 
standards       national 
standards 


Ban  Joaquin  Valley  Air  Basin: 

Presno  County „ 

Kern  County  (SJVAB  Portion) 

Kings  County .. 

Madera  County 

Meroed  County. 

San  Joaquin  County 

Btanialaus  County 

Tulare  <;ounty.. 

Sacramento  Valley  Air  Basin: 

Sacramento  County „ 

Solano  County  (SVAB  Portloa) 

Yolo  County 


Butte  County.. 
Colusa  <3ounty 

Olenn  County 

ShasU  County  (SVAB  Portion) 
Sutter  County 


Tehama  County 

Urn  Angeles  County  (&B.  Desert  Alir  BMlii  Portion) 
Rlverride  County  (8.B.  DMert  AQMA  Portion) 
San  Bernardino  (non-AQMA  Portion).. 
Riverside  County  (non-AQMA  Portion) 
San  Bernardino  (non-AQMA  Portion) 
Lake  Tahoe  Air  Basin 


Z 
Z 


8.  In  81.353— Ouam.  the  attainment  designaition  Uble  is  revised. 
§81453    Goan. 

. , OOAM— TSP 


Butter  County 

Tahama  County.. 
Tuba  County.. 


Designated  area 


Great  Basin  Valleys  Air 

Mofthaast  Plateau  Air  Baste 


Doeaaot  Doesnot 

meet  oMet 

primary  seooodary 

■Undards  atandanh 


Better  than 
Cannotbe      national 
elaaslfled 


Los  Angelas  County  (SX.  Desert  Air 


Whole  State. 


Rlvenide  County  (ac.  Desert  AQMA  PorUoo) 

Ban  Bsiiiaiilliiu  County  (8.1.  Dasart  AQMA  tot- 


UMI 
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[FRL  lOn-31 
PART  86-^ONTROL  OF  AJR  POUU- 
TION  FROM  NEW  MOTOR  VEHI- 
CLES AND  NEW  MOTOR  VEHICLE 
ENGINES:  CERTIFICATION  AND 
TEST  PROCEDURES 
Technical  Amendment;  Correction 

AGENCY:  EInvlronmental  Protection 
Agency. 

ACTION:  Pinal  rule. 
SUMMARY:  The  action  is  a  publica- 
tion of  a  technical  amendment  to  Part 
88  of  the  Motor  Vehicle  Certification 
Kegulations.  The  amendment  corrects 
an  error  Introduced  into  the  regula- 
tions by  a  prior  regulatory  action.  The 
amendment  is  described  below. 

DATE:  This  amendment  is  effective 
March  19.  1979. 

FOR      FURTHER      INFORMATION 

CONTACT: 
EMana    RIker.     UJ3.     EPA,     hTTEL, 
SDSB.    2565    Plymouth    Rd..    Ann 
Arbor,  MI  48105  (313)  668-4453. 

SUPPLEMENTARY  INFORMATION: 
On  November  14.  1978.  43  FR  52922.  a 
change  was  made  requiring  that  the 
exhaust  gas  analyzer  response  be 
within  20  to  100  percent  of  full  scale 
during  sampling.  This  change  was 
made  to  ensure  a  high  degree  of  accu- 
racy while  analyzing  the  pollutants  of 
a  vehicle  during  emissions  tests  for 
certification  and  other  purposes.  BAan- 
ufacturers  have  commented  that  this 
specification  would  entail  a  great  deal 
of  work  and  expense  creating  new  ana- 
lyzer ranges  with  little  increase  in  ac- 
curacy. EPA  did  not  anticipate  such 
consequences:  therefore,  the  require- 
ment is  deleted.  This  matter  will  be 
studied  further  to  determine  what  im- 
provements can  be  made  without  un- 
necessary burdens. 

By  issuing  the  following  technical 
amendment  as  a  final  rule.  EPA  Is 
foregoing  the  prior  issuance  of  a 
notice  of  proposed  rule  making 
(NPRM)  and  the  opportunity  for 
public  comment.  The  issuance  of  a 
proposal  and  opportunity  for  public 
comment  is  unnecessary  in  this  case. 
The  amendment  deletes  a  requirement 
that  would  have  caused  the  manufac- 
turers to  expend  considerable  finan- 
cial and  human  resources  but  would 
not  have  appreciably  improved  certifi- 
cation testing  accuracy.  For  these  rea- 
sons. EPA  finds  good  cause  to  dispense 
with  public  comment  in  accordance 
with  5  U.S.C.  5  553(b). 

Note— The  Environmental  Protection 
Asency  has  determined  that  thla  document 
is  not  a  "significant"  regulation  and  does 
not  require  preparation  of  a  resulatory 
analysis  under  Executive  Order  13044. 

Dated:  March  14. 1979. 

Douglas  M.  Costls, 
AdminUtrator. 

SecUon  8.6140-78.  Part  86.  Chapter 
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1.  Title  40  of  the  Code  of  Federal  Reg- 
ulations Is  amended  to  read  as  foUowc 

1 8C.140-78    Exkanst  tample  analysis. 


(e)  Measure  HC.  CO.  CO..  and  NO. 
concentration  of  samples. 

•  •  •  •  • 

(Sec.  206.  301(a)  of  the  Clean  Air  Act.  as 
amended  (42  UB.C.  H7525.  7601<a).) 

[FR  Doc.  7»-«261  FUed  3-16-79;  8:45  am] 

[6820-27-M] 

THIo  41— Public  Controcta  and 
Proporty  ManagomonI 

CHAPTER  101— FEDERAL  PROPERTY 

MANAGEMENT  REGULATIONS 

SUBCHATTBI  D— rUUJC  tUlUNNOS  AND 
SPACf 

[FPMR  Amendment  D-701 

PART  101-17— ASSIGNMENT  AND 

UTIUZATION  OF  SPACE 

Svbport  101-17.1 — Atsignmont  of 

Spoco 

Appcals  Pbocsdusx 

AGENCY:  General  Services  Adminis- 
tration. 

ACnoK:  Final  rule. 
SUMMARY:  This  regulation  deletes 
the  final  level  of  appeal  to  the  Presi- 
dent, through  the  Director  of  the 
Office  of  Management  and  Budget.  In 
those  cases  where  an  agency  has  dis- 
puted the  assignment  of  space,  "fhese 
changes  are  necessary  to  comply  with 
Executive  Order  12072.  The  Intent  of 
this  regulation  is  to  inform  all  agen- 
cies of  the  deletion  of  this  appeal  pro- 
cedure for  resolving  disputes  relating 
to  space  assignment  actions. 
EFFECTIVE  DATE  March  19.  1979. 

FOR      FURTHER      INFORMATION 
CONTACT: 

James  O.  Whltlock.  Director.  Space 
Management  Division.  Office  of 
Space  Management.  Public  Buildings 
Service,  General  Services  Adminis- 
tration. Washington,  DC  20405  (202- 
666-1875). 

Subport  101-17.1 — Assignniont  of 


SecUon    101-17.104-4(b)    is    deleted 
and  designated  reserved  as  follows: 

S  l«l-17.ia4-4    Furtkcr  appeals. 

•  •  •  •  • 

(b)  [Reserved] 

•  •  •  •  • 
(Sec  30S<c).  63  Stat.  390;  40  VS.C.  486(c)) 

Dated:  March  2, 1979. 

JaT  SOLOlf oi«. 
Administrator  of 
Oeneral  Services. 
VFR  Doc.  70-UOa  FUed  3-16-79;  8:46  ami 


[4110-35-M] 

TMo  42— PubHc  Hoolth 

CHAPTER  IV— HEALTH  CARE  Ff. 
NANQNG  ADMINISTRATION,  DE- 
PARTMENT  OF  HEALTH,  EDUCA- 
TION, AND  WELFARE 

MEDICARE  AND  MEDICAID 
REGULATIONS 

Confocmoncs  With  Profossional 
Standards  Roviow  Rogulations  on 
Roviow,  Cortification,  and  Poymont 
AcHvitios 

AGENCY:  Health  Care  Financing  Ad* 
mlnlstraUon  (HCJFA),  HEW. 

ACTION:  Final  regulation. 

SUMMARY:  These,  amendments 
reviae  a  number  of  Medicare  and  Med- 
icaid regulations  to  conform  them  to 
the  review  and  certification  require- 
ments contained  in  final  Professional 
Standards  Review  Organization 
(P8RO)  regulations  published  In  the 
Fkdkral  Rbgistkb  on  February  22. 
1978  (43  FR  7400-7412).  The  PSRO 
regulations  established  policies  and 
procedures  that  provide  for  (1)  PSRO 
assiunptlon  of  review  responsibility  for 
determining  the  medical  necessity, 
quality,  and  appropriateness  of  health 
services  for  which  payment  may  be 
made  under  the  Medicare  and  Medic- 
aid programs:  (2)  the  conclusive  effect 
of  PSRO  determinations  on  Medicare 
and  Medicaid  claims  payment:  and  (3) 
the  correlation  of  PSRO  activities  to 
Medicare  and  Medicaid  to  preclude  du- 
plication of  other  review,  certification. 
and  payment  activities.  The  amend- 
ments to  the  Medicare  and  Medicaid 
regulations  eliminate  duplicative  re- 
quirements that  will  now  be  governed 
by  the  policies  and  procedures  pre> 
scribed  In  the  PSRO  regulations. 
Three  technical  corrections  are  also 
Duule  In  the  PSRO  regulations. 

DATES:  These  regulations  are  effec- 
tive on  February  22.  1978.  However,  we 
will  consider  any  written  comments  re- 
ceived by  April  18.  1979,  and  revise  the 
regulations  later  as  appropriate. 

ADDRESS:  Address  comments  to:  Ad- 
ministrator. Health  Care  Financing 
Administration.  Department  of 
Health.  Education,  and  Welfare.  P.O. 
Box  2372.  Washington.  D.C.  20013.  In 
commenting,  please  refer  to  MAB-49- 
R.  Comments  will  be  available  for 
public  inspection  beginning  approxl* 
mately  2  weeks  after  publication.  In 
Room  5231  of  the  Department's  of* 
flees  at  330  C  Street.  S.W..  Washing* 
ton.  D.C  on  Monday  through  Friday 
of  each  week  from  8:30  aan.  to  5:00 
pjn.  (MS)  245-0950. 


FOR  FURTHER  INFORMATION. 
CONTACT: 

For  Medicare  regulations:  Marinos 
Svolos,  Medicare  Bureau.  Health 
Care  Financing  Administration,  6401 
Security  Boulevard,  Room  106,  East 
High  Rise  Building,  Baltimore, 
Maryland  21235.  301-594-9315. 

For  Medicaid  regulations:  Patrick 
McCarthy,  Medicaid  Bureau,  Health 
Care  Financing  Administration,  330 
C  Street.  S.W.,  Room  4314.  Switzer 
Building.  Washington,  D.C.  20201. 
202-245-0514. 

SUPPLEMENTARY  INFORMATION: 

BAdCGROtJIfD 

Part  B  of  Title  XI  of  the  Social  Se- 
curity Act.  as  amended  by  the  "Medi- 
care-Medicaid  Anti-Fraud  and  Abuse 
Amendments"  of  1977  (Pub.  L.  95- 
142),  requires  Professional  Standards 
Review  Organizations  (PSROs)  to  per- 
form review  and  certification  func- 
tions that  duplicate  or  are  similar  to 
requirements  in  the  Medicare  law 
(Title  XVIII  of  the  Act).  Section 
1152(e)  states  that  the  related  Medi- 
care requirements  are  no  longer  appli- 
cable except  to  the  extent  permitted 
by  the  Secretary  of  Health,  Education, 
and  Welfare.  Section  1158  also  con- 
tains provisions  affecting  the  manner 
in  which  payment  for  covered  services 
Is  determined  when  a  PSRO  is  per- 
forming review,  and  section  1165  re- 
quires the  Secretary  to  correlate  the 
requirements  of  the  PSRO  law  and 
the  Medicare  and  Medicaid  programs 
to  achieve  consistent  and  effective  ad- 
ministration. Regulations  implement- 
ing the  applicable  statutory  provisions 
of  Title  XI-B  of  the  Act  were  pub- 
lished in  the  Federal  Register  on 
February  22,  1978  (43  FR  7400-7412) 
with  an  effective  date  also  of  February 
22,  1978.  They  are  codified  under  42 
CFR  Part  463.  Sections  463.26  and 
463.28  of  these  regulations  contained 
provisions  for  the  correlation  of  PSRO 
functions  with  Medicare  functions  in 
the  following  areas: 

(1)  Utilvsation  review  activities. 
PSRO  review  activities  under  section 
1155(a)  of  the  Act  wUl  be  in  lieu  of  the 
utilization  review  and  evaluation  activ- 
ities required  of  health  care  institu- 
tions under  sections  1861(e)(6), 
1861(J)(8).  1861(JK12),  1861(k)  and 
1865  of  the  Act. 

(2)  Certifications.  The  certifications 
made  by  attending  physicians  under 
section  1156(d)  of  the  Act  with  regard 
to  the  medical  necessity  of  health  care 
services  will  be  in  lieu  of  the  physician 
certifications  required  under  sections 
1814(aH2)  (A).  (B),  (C)  and  (E). 
1814(aK3).  1835(aK2KB).  and 
1903(gKlKA)  of  the  Act.  However,  per- 
tinent coverage  regulations  and  guide- 
lines authorized  and  established  under 
those  provisions  of  title  XVIII  of  the 
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A(^  will  continue  to  apply  to  pajrment 
determinations  and  the  physician  cer- 
tifications required  by  section  1814(h) 
of  the  Act  and  42  CFR  405.133  of  the 
regulations  for  presumed  coverage  of 
post-hospital  extended  care  services 
still  apply. 

(3)  Payment  determinations  by 
Medicare  intermediaries  and  carriers. 
PSRO  determinations  under  section 
1155(a)  of  the  Act  with  regard  to  the 
medical  necessity,  quality  and  appro- 
priate level  of  care  of  health  care  serv- 
ices will  be  conclusive  with  regard  to 
those  issues  on  decisions  of  Medicare 
intermediaries  and  carriers  under  sec- 
tions 1814(a)(4),  1814(aK5),  1814(aK6), 
1862(aKl)  and  1862(aK9)  of  the  Act. 
Reviews  with  respect  to  those  determi- 
nations will  not  be  conducted,  for  pur- 
poses of  payment,  by  Medicare  inter- 
mediaries and  carriers.  However,  perti- 
nent coverage  regulations  and  guide- 
lines authorized  and  established  under 
those  provisions  of  title  XVIII  of  the 
Act  will  continue  to  apply  to  payment 
determinations,  and  claims  payment 
agencies  will  not  be  precluded  from 
rendering  coverage  and  reimburse- 
ment determinations  on  issues  that 
are  not  subject  to  PSRO  determina- 
tions. 

(4)  Survey,  compliance  and  assisf- 
ance  activities.  PSRO  review  and 
monitoring  activities  will  be  in  lieu  of 
the  survey.  (M>mplis^ce  and  assistance 
activities  required  of  State  survey 
agencies  under  section  1864(a)  with  re- 
spect to  sections  1861(eK6),  1861(JK8). 
1861(J)(12).  and  1861(k)  of  the  Act. 
and  intermediaries  and  carriers  under 
sections  1816(bKlKB)  and  1842(a)(2) 
(A)  and  (B)  of  the  Act. 

(5)  Review  and  appeals  activities. 
Any  reviews,  appeals,  and  notifications 
of  PSRO  determinations  provided 
under  sections  1159  (a)  and  (b)  of  the 
Act  will  be  in  lieu  of  reviews,  appeals 
and  notifications  provided  under  sec- 
tions 1842(b)(3)(C)  and  1869(b)  of  the 
Act  with  respect  to  the  issues  of  the 
medical  necessity,  quality,  and  appro- 
priate level  of  care  of  health  care  serv- 
ices. 

(6)  Continuation  of  functions.  Sec- 
tion 1152  of  the  Act  states  that  any  of 
the  duties  and  functions  contained  In 
the  PSRO  provision  which  have  not 
been  assumed  by  a  PSRO  must  be  car- 
ried out  by  State  agencies,  fiscal  inter- 
mediaries, carriers,  utilization  review 
committees,  and  physicians  in  the 
manner  otherwise  prescribed  under 
the  law  and  regulations.  Thus,  the  ex- 
isting Medicare  and  Medicaid  regula- 
tions provisions  remain  in  effect  to  the 
extent  that  PSROs  have  not  assimied 
the  review  and  certification  functions 
which  replace  or  supersede  the  review 
and  certification  functions  they  re- 
quire. 
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Regulatory  Provisions 

1.  REVISIONS  OF  MEDICARE  RECmjlTIONS 

PSRO  review  activities  under  section 
1155(a)  of  the  Act  are  in  lieu  of  utiliza- 
tion review  activities  required  by  the 
Medicare  regulations  at  42  CFR 
405.612.  405.1035  and  405.1137.  PSRO 
review  determinations  are  also  In  lieu 
of  the  utilization  review  committee 
findings  with  respect  to  the  need  for 
long-term  care  specified  in 
S  405.133(a)(4).  Also,  physician  certifi- 
cations required  under  section  1156(d) 
of  the  Act  are  in  lieu  of  the  physician 
certifications  required  under 

§9  405.160,  405.165,  405.250.  and 
405.1625.  Similarly,  the  PSRO  provi- 
sions under  section  1158  of  the  Act,  re- 
lating to  payment  for  services  follow- 
ing a  PSRO  denial,  replace  the  re- 
quirements in  H  405.162  and  405.166 
which  relate  to  payment  following  an 
adverse  finding  by  a  utilization  review 
committee. 

Since  PSRO  determinations  are  ap- 
pealable to  the  PSRO  under  section 
1159  of  the  Act  rather  than  to  the 
Medicare  intermediary,  §405.704  has 
been  revised  to  delete  PSRO  determi- 
nations as  initial  determinations  ap- 
pealable to  a  Medicare  intermediary. 
Finally,  §  405.678  has  been  amended  to 
remove  the  responsibility  for  making 
medical  necessity  determinations  from 
Medicare  carriers  when  PSROs  are 
performing  review  under  section 
1155(a)  of  the  Act. 

3.  AMENDMENT  TO  THE  BaSICAID 
REGULATIONS 

An  amendment  is  also  being  made  to 
the  regvilatlons  for  the  Medicaid  pro- 
gram to  make  them  consistent  with 
Part  463.  Because  of  the  way  the  Med- 
icaid regulations  were  reorganized  on 
September  29.  1978  (43  FR  45176).  this 
can  be  done  more  simply  than  Is  neces- 
sary for  the  Medicare  regulations.  We 
are  ttierely  adding  a  new  section  to  the 
general  administrative  requirements  In 
Part  431,  specif  lying  that  the  State 
plan  must  provide  that  the  Medicaid 
agency  will  conform  its  activities  to 
the  PSRO  review  responsibilities  spec- 
ified in  Part  463.  This  means  that  the 
PSRO  activities  specified  In  §463.27 
supersede  the  comparable  require- 
ments and  activities  of  the  Medicaid 
agency.  This  is  particularly  pertinent 
to  the  certification  and  utilization 
review  activities  specified  In  Part  456 
of  the  Medicaid  regulations.  It  also 
pertains  to  the  activities  of  the  State 
survey  agencies  and  to  the  hearing 
provisions  in  45  CFR  205.10. 

3.  TECHNICAL  CORRECTIONS  IN  PART  463 

The  Part  463  regulations  published 
on  February  22,  1978  contained  some 
technical  errors  that  we  are  correcting 
as  follows: 
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(i)  Section  463.5(b)  presently  indi- 
cates that  if  a  Medicaid  agency.  State 
Title  V  agency,  or  Medicare  fiscal 
agent  does  not  want  to  enter  Into  a 
memorandum  of  understanding 
(MOU)  with  a  PSRO.  it  should  notify 
the  PSRO.  Section  1171(a)(2)  of  the 
Act.  however,  specifically  directs  the 
Medicaid  agency  to  notify  the  Secre- 
tary if  it  does  not  want  to  have  an 
MOU.  We  are  revising  section  463.5(b) 
to  conform  to  the  statute.  In  order  to 
avoid  confusion,  we  are  having  the 
Title  V  agencies  also  notify  the  Secre- 
tary, rather  than  the  PSRO.  We  are 
also  deleting  Medicare  fiscal  agents 
from  this  provision.  We  believe  these 
MOU's  are  valuable  and  there  is  no 
valid  reason  for  Medicare  fiscal  agents, 
which  are  agents  for  HEW.  not  to 
enter  into  them. 

(ii)  Section  463.26(d)  incorrectly 
cites  section  1861(bKlHB)  of  the  Act 
as  the  authority  governing  Medicare 
fiscal  intermediary  responsibilities  re- 
garding utilization  review.  The  correct 
ciUtion  is  section  1816(bKlKB). 

(iii)  Section  463.27(d).  in  specifying 
which  of  the  State  survey  agency's  ac- 
tivities are  superseded  by  PSRO  activi- 
ties, was  erroneously  over-inclusive  In 
citing  the  Act.  By  referring  merely  to 
section  1902(a)(33).  it  failed  to  distin- 
guish between  those  responsibilities 
specified  in  section  1902(aK33)(A)  re- 
lating to  utilization  review,  which  are 
superseded  by  the  PSRO  functions, 
and  the  responsibilities  specified  in 
section  1902(a)(33)(B)  relating  to 
other  conditions  of  participation, 
which  are  retained  by  the  State  survey 
agencies. 

Waivxr  or  Rulemaking 

A  notice  of  proposed  rulemaking  and 
delayed  effective  date  have  been 
waived  for  good  cause.  The  regulations 
are  merely  conforming  amendments  to 
make  the  Medicare  and  Medicaid  regu- 
lations consistent  with  Part  463  and  to 
correct  technical  errors  in  Part  463. 
They  contain  no  significant  policy 
issues  and  will  not  have  any  adverse 
effect  on  beneficiaries,  recipients,  or 
providers.  They  are  being  given  an  ef- 
fective date  of  February  22.  1978,  the 
same  as  the  effective  date  for  Part 
463.  The  regulations  will  thus  apply  to 
review,  certification,  and  payment 
functions  performed  prior  to  March 
16.  1979.  as  well  as  those  performed 
after  such  date. 

PART  405— FEDERAL  HEALTH  INSUR- 
ANCE FOR  THE  AGED  AND  DIS- 
ABLED 

A.  42  CFR  Part  405  Is  amended  as 
set  forth  below: 

1.  Section  405.133  is  amended  by  re- 
vising paragraph  (aK4)  to  read  as  fol- 
lows: 


RULES  AND  REGULATIONS 

f  406. 1 33  Post-hMpital  extended  care  mn4 
poat-hospital  home  health  Mnriccs;  prc- 
■amed  roTcrmgc  procedure. 

(a)  EligibUity  for  presumed  coverage. 
To  qualify  for  extended  care  benefita 
upon  admission  to  a  skilled  nursing  fa- 
cility a  beneficiary  must  need  on  a 
daily  basis  skilled  nursing  care  (pro- 
vided directly  by  or  requiring  the  su- 
pervision of  skilled  nursing  personnel) 
or  other  skilled  rehabilitation  services, 
which  as  a  practical  matter  can  only 
be  provided  in  a  skilled  nursing  facility 
on  an  inpatient  basis,  for  any  of  the 
conditions  with  respect  to  which  he 
was  receiving  inpatient  hospital  serv- 
ices prior  to  transfer  to  the  skilled 
nursing  facility  (see  $$  405.12^ 
405.128(a)).  To  qualify  for  part  A 
home  health  benefits  upon  admission 
to  care  by  a  home  health  agency  fol- 
lowing a  qualifying  inpatient  stay  a 
beneficiary  must  be  confined  to  his 
home,  under  the  care  of  a  physician 
and  must  be  In  need  of  skilled  nursing 
care  on  an  Intermittent  basis,  physical 
therapy  or  speech  therapy  (speech  pa- 
thology) for  a  condition  for  which  he 
received  medically  necessary  inpatient 
hospital  services  or  post-hospital  ex- 
tended care  services.  An  Individual 
who  has  a  medical  condition  listed  in 
paragraph  (c)  of  this  section  (in  the 
case  of  post-hospital  extended  care 
services)  or  paragraph  (d)  of  this  sec- 
tion (in  the  case  of  post-hospital  home 
health  services)  is  presumed  to  require 
this  level  of  care  for  the  period  of  time 
or  number  of  visits  specified  for  such 
condition  provided: 


(4)  There  is  no  adverse  finding  by 
the  skilled  nursing  facility's  utilization 
review  committee  or  by  a  Professional 
Standards  Review  Organization,  as  ap- 
propriate, that  the  stay  or  any  further 
stay  is  medically  unnecessary  (see 
9S  405.166  and  405.1137(e)  of  this  part 
and  S  463.26(bK3)  of  this  chapter):  and 


2.  Section  405.160  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$405,160  Payment  to  participating  hoapi- 
tal  for  inpatient  hospital  scnrices;  coa- 
ditiona  for  payment. 


(d)  Correlation  of  PSRO-Medicare 
certification  requirements.  If  a  Profes- 
sional Standards  Review  Organization 
(PSRO)  has  assumed  review  responsi- 
bility in  accordance  with  the  applica- 
ble provisions  of  Part  463  of  this  chap- 
ter for  the  inpatient  services  provided 
by  or  in  the  hospital,  a  certification 
made  by  the  attending  physician 
under  section  1156(d)  of  the  Act  shall 
be  in  lieu  of  the  physician's  certifica- 


tion required  under  paragraphs  (a), 
(b).  and  (c)  of  this  section.  However, 
the  coverage  requirements  of  }  405.116, 
to  which  the  physician  would  other- 
wise certify,  continue  to  apply  to  pay- 
ment determinations  for  the  services. 
(See  H  463.25.  463.26.  and  463.28  for 
provisions  concerning  the  correlation 
of  functions  imder  titles  XI-B  and 
XVlIIof  theAct.) 

3.  Section  405.162  Is  revised  to  read 
as  follows: 

9  405.IS2  Prohihition  against  payment  for 
inpatient  ho«pital  terrices  furnished 
after  HUliiatlon  review  finding  that 
further  servicea  are  not  medically  nec- 
essary. 

(a)  HospittU  system  of  utilization 
review.  If  a  finding  has  been  made 
under  a  hospital  system  of  utilization 
review  (see  9405.1035)  that  further  in- 
patient hospital  services  are  not  medi- 
cally necessary,  payment  may  be  made 
only  for  those  inpatient  hospital  serv- 
ices furnished  before  the  fourth  day 
following  the  day  on  which  the  hospi- 
tal received  notice  of  the  finding. 

(b)  PSRO  system  of  review.  If  a  Pro- 
fessional Standards  Review  Organiza- 
tion (PSRO)  has  assumed  review  re- 
sponsibility in  accordance  with  the  ap- 
plicable provisions  of  Part  463  of  this 
chapter  for  the  inpatient  hospital 
services  furnished  by  or  in  the  hospi- 
tal, the  payment  limitation  described 
In  9  463.17(a)  applies  to  the  Inpatient 
hospital  services  furnished  to  a  t)enefl- 
clary  and  shall  be  in  lieu  of  the  pay- 
ment limitation  in  paragraph  (a)  of 
this  section. 

4.  Section  405.165  is  amended  by  re- 
vising paragraph  (b)  to  read  as  follows: 

9  405.165  Payment  for  post-hospital  ex- 
tended care  serrices;  conditions. 

Payment  may  be  made  under  this 
Subpart  A  for  post-hospital  extended 
care  services  only  if: 


(bXl)  When  required,  a  physician 
(other  than  a  doctor  of  podiatry  or 
surgical  chiropody)  certifies  and  recer- 
tifies (see  Subpart  P  of  this  part)  that 
such  services  are  or  were  required  to 
be  given  because  the  Individual  needs 
or  needed  on  a  daily  basis  skilled  nurs- 
ing care  (provided  directly  by  or  re- 
quiring the  supervision  of  skilled  nurs- 
ing personnel)  or  other  skilled  reha- 
bilitation services,  which  as  a  practical 
matter  can  only  be  provided  in  a 
skilled  nursing  facility  on  an  inpatient 
basis: 

(i)  For  any  of  the  conditions  with  re- 
spect to  which  he  was  receiving  inpa- 
tient hospital  services  (or  services 
which  would  constitute  inpatient  hos- 
pital services  if  the  institution  had 
met  the  necessary  requirements  relat- 
ing respectively  to  a  utilization  review 
plan  (see  9  405.1035)  and  such  other 


requirenento  as  the  Secretary  finds 
necessary  in  the  Interest  of  health  and 
safety  (see  9406.1001  et  sea.  for  quali- 
flcation  as  a  "hospital"))  prior  to 
transfer  to  the  skilled  nursing  facility; 
or 

(11)  For  a  condition  requiring  such 
extended  care  scfvleea  which  arose 
after  such  transfer  and  while  he  was 
still  in  the  facility  for  treatment  of 
any  of  the  conditions  for  which  he  was 
receiving  such  inpatient  hospital  serv- 
ices: and 

(2)  If  a  Professional  Standards 
Review  Organization  (PSRO)  has  as- 
sumed review  responsibility  in  accord- 
ance with  the  applicable  provisions  of 
PMt  4S3  of  tills  chapter  for  the  post- 
hospital  extended  care  services  ftir- 
nished  by  or  in  the  skilled  nursing  fa- 
cility, a  certification  made  by  the  at- 
tending physician  under  'section 
1156(d)  of  the  Act  shaD  be  fn  Ueu  of 
the  physician  certifications  required 
under  paragraph  (bXl)  of  this  section. 
However,  the  coverage  requirements  in 
99  405.125  through  405.128a  to  which 
the  physician  would  otherwise  certify 
ccHitinue  to  api^  to  payment  determi- 
nations for  those  services  (see 
99  463.25,  463.26.  and  463.28  for  provi- 
sions concerning  the  correlation  of 
PSRO-Medicare  functions  under  titles 
XI-B  and  XVIII  of  the  Act  .r.  and 


5.  Section  405.166  is  rerised  to  read 
as  follows: 

9405.166  Prohibition  against  payment  for 
post-hospital  extended  care  senicea 
famished  after  a  utilization  review 
finding  that  further  tervicet  are  not 
medically  necessary. 

(a)  SNF  system  of  utilization  review. 
If  a  finding  has  been  made  under  a 
skined  nursing  facility  (SNF)  system 
of  utilization  review  (see  9405.1137) 
that  further  post-hospital  extended 
care  services  are  not  medically  neces- 
sary, payment  may  be  made  only  for 
those  post-hospital  extended  care  serv- 
ices furnished  before  the  fourth  day 
following  the  day  on  which  the  facility 
received  notice  of  the  finding.    . 

(b)  PSRO  system  of  review.  If  a  Pro- 
fessional Standards  Review  Organiea- 
tion  (PSRO)  has  assumed  review  re- 
sponsibility in  accordance  with  the  ap- 
plicable provisions  of  Part  463  of  this 
chapter  for  the  post-hospital  extended 
care  services  provided  by  or  in  the 
skilled  nursing  facility,  the  payment 
limitation  described  In  9463.17(a)  ap- 
plies to  the  post-hospital  extended 
care  services  provided  to  a  beneficiary 
and  shall  be  in  lieu  of  the  payment 
limitation  In  paragraph  (a)  of  this  sec- 
tion. 

6.  Section  405.250  is  amended  by  re- 
vising paragraph  (bXl)  to  read  as  fol- 
lows: 


miES  AND  REGULATIONS 

9  M6.2S0  Pkveedares  for  psyment:  medical 
■■d  aCher  health  senkei  furnished  by 
a  participating  ptwMct.  iiofne  beallii 


Payment  for  medical  and  other 
health  services  (see  99405.230(aX3). 
405.231,  and  405.232)  and  for  home 
health  services  (see  99  40S.230CaK4), 
40S.233  through  405.236)  furnished  by 
a  participating  provider  of  services  Is 
made  to  such  provider  only  if: 


(b)  A  physician  certifies,  and  recerti- 
fies (see  Subpart  P  of  this  part)  when 
required,  that: 

(I)  In  the  case  of  medical  and  other 
health  services  (except  services  de- 
scribed In  9  405.231(c),  (k).  and  Q)). 
such  services  were  meclically  required. 
(If  a  Professional  Standards  Review 
Organization  (PSRO)  has  assumed 
review  responsibility  In  accordance 
with  the 'applicable  provisions  of  Part 
403  of  this  chapter  for  the  medical  and 
other  health  services  furnished  by  or 
in  the  particfpatfng  provider,  the  certi- 
fications must  be  made  by  the  attend- 
ing physician  under  section  1156(d)  of 
the  Act  In  lieu  of  the  physician  certifi- 
cation required  under  this  section.  See 
99463.25,  463.26,  and  463.28  for  provi- 
sions concerning  correlations  of  func- 
tions imder  title  XI  and  title  XVIII  of 
the  Act):  or 


7.  A  new  |40SJ10-1  is  added  to  read 

as  follows: 

9  405.310-1  NonreimbunaUe  expenses: 
conclusive  effect  of  l*SHO  determina- 
tiona  on  clainu  payment 

If  a  Professional  Standards  Review 
Organization  (PSRO)  has  assumed 
review  responsibility  in  accordance 
with  the  applicable  provisions  of  Part 
463  of  this  chapter  for  items  and  serv- 
ices furnished  to  a  beneficiary,  no  Fed- 
eral funds  appropriated  under  title 
XVIII  of  the  Act  shaU  be  used  (direct- 
ly or  Indirectly)  for  the  pasmient  of 
any  claim  for  those  Items  and  services 
unless  the  (»nditloiu  of  99463.15 
through  463.18  of  this  chapter  are 
met. 

t.  Section  405.612  is  amended  by  re- 
vising paragraph  (aX4)  to  read  as  fal- 
lows: 

9  405.612  CMipiiance  with  praccdiiral  and 
other  requirements;  individual's  refusal 
t*  cxccalc  icoBesI  for  i 
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long-stay  eases  so  that  a  limitation  on 
days  of  services  has  not  been  imposed 
imder  section  1866(d)  of  the  Act  (see 
9405.617).  If  review  of  the  provider's 
services  has  been  assumed  by  a  Profes- 
sional StaiKlards  Review  Organization 
(PSRO)  In  accordance  with  the  appli- 
cable provisions  of  Part  463  of  this 
chapter,  the  provider  is  presumed  to 
have  complied  with  the  applicable  pro- 
vision of  this  part. 


•.  Section  405.67S  is  amended  by  re- 
vising paraerairti  (c)  to  read  as  follows: 

9  4a&«78    Duties  t*  be  perfomcd  by  a  car- 

A  cmrrler  which  has  entered  into  a 
contract  with  the  Secretary  shall: 


(c)  Institute  utilization  safeguards 
which  Include  methods  for  professicx>- 
ally  assuring  that  pajrments  made 
under  part  3  of  title  XVIII  are  for 
covered  services  which  are  medically 
necessary.  If.  after  appropriate  consul- 
tation, the  carrier  concludes  tliat  a 
service  or  services  for  which  a  claim 
has  been  made  were  not  medically  nec- 
essary or  that  the  cdaim  as  presented 
is  improper  in  reflecting  the  amoimt 
and  cliaracter  of  services  rendered,  the 
carrier  is  responsible  for  taldng  appro- 
priate action  with  respect  to  adjust- 
ment or  rejectlcm  of  the  claim. 

If  review  of  services  for  which  pay- 
ment is  claimed  has  been  assumed  by  a 
Professional  Standards  Review  Orga- 
nization (PSRO)  In  accordance  with 
the  applicable  provisions  of  Part  463 
of  this  chapter,  final  determinations 
of  medical  necessity  with  respect  to 
the  services  under  review  shall  be 
made  by  the  PSRO  either  directly  or 
upon  request  by  the  carrier. 


10.  Section  405.704  is  amended  by  re- 
vising paragraph  (aXll)  to  read  as  fol- 
lows: 

9405.704    Actions  which  are  Initial  deter- 


(a)  For  purposes  of  9  405.607(aX2), 
compliance  with  procedural  and  other 
requirements  means  that  the  provider 
of  services: 


(4)  Has  complied  with  the  provisfons 
requiring  timely  utflizstion  review  of 


(a)  Initial  determination*  with  re- 
spect to  an  individual  For  purposes  of 
this  Subpart  G,  an  initial  determina- 
tion with  respect  to  an  individual  in- 
cludes any  determination  made  on  the 
l>aii8  of  a  request  for  payment  by  or 
on  brtialf  of  such  individual  tmder 
Part  A  of  Medicare,  including  a  cieter- 
minatlon  with  respect  to: 


(11)  The  mecUcal  necessity  of  serv- 
ices, except  when  the  determination 
has  been  made  by  a  Professional 
Stanctatnte  Review  Organization  in  ac- 
cordance with  the  appHcable  provi- 
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dons  of  Part  463  of  this  chapter  (aee 
9463.26(e)): 


11.  Section  405.1035  Is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

9405.1035    ConditioiM    of    pvUcipation— 
utilization  review  plan. 


(m)  Correlation  of  PSRO  revievo- 
Medicare  utilization  review  activities. 
Review  activities  under  section  1158<a) 
of  the  Act  shall  be  in  lieu  of  the  re- 
quirements of  this  section  If  a  Profes- 
sional Standards  Review  Organization 
(PSRO)  has  assumed  review  responsi- 
bility in  accordance  with  the  applica- 
ble provisions  of  Part  463  of  this  chap- 
ter for  services  provided  by  or  in  the 
hospital  to  inpatients  who  are  entitled 
to  benefits  under  this  Part  405.  (See 
99  463.25.  463.26.  and  463.28  for  provi- 
sions concerning  the  correlation  of 
functions  under  title  Xl-B  and  XVIII 
of  the  Act.) 

12.  Section  405.1137  is  amended  by 
adding  a  new  paragraph  (J)  to  read  as 
follows: 

9  405.1137    Condition  of  pvticipation— oti- 
Uzation  review. 


(J)  Correlation  of  PSRO  review- 
Medicare  utilization  review  activities. 
Review  activities  under  section  1158(a) 
of  the  Act  shall  be  in  lieu  of  the  re- 
quirements of  this  section  if  a  Profes- 
sional Standards  Review  Organization 
(PSRO)  has  assumed  review  responsi- 
bility in  accordance  with  the  applica- 
ble provisions  of  Part  463  of  this  chap- 
ter for  services  provided  by  or  In  the 
facility  to  inpatients  who  are  entitled 
to  benefits  under  this  Part  405.  (See 
S§  463.25.  463.26.  and  463.28  for  provi- 
sions concerning '  the  correlation  of 
functions  under  title  XI-B  and  XVIII 
of  the  Act.) 

13.  A  new  9  405.1625-1  is  added  to 
read  as  follows: 

9  405.1fi25-l  Ortiflcation  and  recertlflca- 
tion  by  phyiicians:  applicability  of  re- 
quirement* when  ProfeMional  Stand- 
ards Review  Organizations  perform 
review. 

If  the  Secretary  finds  a  Professional 
Standards  Review  Organization  to  be 
competent  to  perform  review  responsi- 
bilities, the  physician  certification  pro- 
visions In  sections  1814(aK2)  (A).  (B), 
(C).  and  (E).  1814(aK3),  and 
1835(aK2KB)  of  the  Act  and  the  appU- 
cable  implementing  provisions  of  this 
subpart  will  no  longer  be  applicable 
(see  section  463.26(b)).  However,  the 
certifications  required  under  sections 
1814(aK2XO)  and  1814(h)  of  the  Act 


(see  99  405.133.  405.170.  405.1632  and 
405.1633)  will  continue  to  be  neces- 
sary. All  other  pertinent  coverage  reg- 
ulations and  guidelines  authorized  and 
established  pursuant  to  the  provisions 
of  title  XVIII  cited  in  this  section 
shall  continue  to  apply  to  payment  de- 
terminations. 

14.  Section  405.1902  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1405.1902    CerUficaUon  by  State  agency. 


(d)  When  a  Professional  Standards 
Review  Organization  (PSRO)  is  con- 
ducting review  activities  under  section 
1155(a)  of  the  Act.  its  activities  shall 
be  in  lieu  of  the  utilization  review  and 
evaluation  activities  required  of  health 
care  institutions  under  sections 
1861(eK6).  1861(JK8).  1861(JK12). 
1861(k)  and  1865  of  the  Act  and  will 
also  be  in  lieu  of  survey,  compliance, 
and  assistance  activities  required  of 
State  survey  agencies  under  section 
1864(a)  with  respect  to  those  sections. 
See  Part  463  concerning  PSRO  review. 


PART  431— STAn  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

Svbport  M— R«l«itien«  With  Other 
Agendas 

B.  42  CFR  Part  431.  Subpart  M  is 
amended  by  adding  a  new  9431.630  to 
read  as  follows: 

9  431.630  Coordination  of  Medicaid  with 
Professional  Standards  Review  Organi- 
zations. 

The  State  plan  must  provide  that 
the  Medicaid  agency  will  comply  with 
the  provisions  of  Part  463  of  this  chap- 
ter, relating  to  the  activities  of 
PSROs. 


UMI 


C.  42  CFR  Part  463  is  amended  as 
follows: 

PART  463— REVIEW  RESPONSIBILITY 
AND  AUTHORITY  OF  PROFESSION- 
AL  STANDARDS  REVIEW  ORGANI- 
ZATIONS (PSROs) 

1.  Section  463.5  is  amended  by  revis- 
ing paragraph  (b)  to  read  as  follows: 

9463.5    Coordination  with  other  agencies 
and  agents. 


(b)  Administrative  procedures:  If  a 
Medicaid  or  title  V  State  agency  does 
not  wish  to  enter  into  an  MOU  with  a 
PSRO.  it  shall  promptly  notify  the 
Secretary  for  his  consideration  of  a 


waiver  of  the  MOU.  If  the  Secretary 
approves  a  waiver  of  the  MOU: 

(1)  The  PSRO  shall  develop  adminis- 
trative procedures  that  include  the 
items  specified  in  paragraph  (aK4)  of 
this  section. 

(2)  During  the  development  of  its 
procedures,  and  prior  to  their  submis- 
sion to  the  Secretary,  the  PSRO  shall 
consult  with  the  Medicaid  or  title  V 
State  agency. 


9463.26    [Amended] 

2.  In  9463.26(d),  the  ciUtion  to 
"1861(bKlKB)"  is  changed  to  read 
••1816(bKlXB)".    > 

3.  Section  463.27  is  amended  by  re- 
vising paragraph  (d)  to  read  as  follows: 

9  436.27    Correlation  of  Title  XI  functions 
with  Title  XIX  functions. 


(d)  Survey  and  comsdiance  activi- 
ties. PSRO  review  and  monitoring  ac- 
tivities shaU  be  in  lieu  of  the  valida- 
tion procedures  performed  by  the  Sec- 
retary imder  section  1903(gK2)  of  the 
Act  and  the  survey  procedures  re- 
quired of  State  survey  agencies  under 
section  1902(aX33KA)  of  the  Act 


(Sees.  1102.  llSVe).  1154(b>.  ll55(aKl). 
1158.  1164.  and  1165  of  the  Sodal  Security 
Act;  42  n.S.C.  1302.  1320c-l(e).  1330c-3(b). 
1320c-4(a)(l).  1320C-7.  1330C-13.  and  1320c- 
14.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare— Hospital  In- 
surance, and  13.774,  Medicare— Supplemen- 
tary Medical  Insiuanoe.) 

Dated:  December  22,  1978. 

LEOIfARD  D.  SCHAZrrER. 

Administrator.  Health  Care 
Financing  AdministratioTL 

Approved:  January  24, 1979. 

Joseph  A.  Califam o.  Jr.. 

Secretary. 

[FR  Doc  70-6354  Filed  3-16-79: 8:45  am] 
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TM«  45— Public  W*lfar« 

CHAPTER  U— SOaAL  AND  REHABILI- 
TATION SERVICE,  DEPARTMENT  OF 
HEALTH,  HHICATION,  AND  WEL- 
FAM 


PART  33B— SOOAL  SERVICES  PRO- 
GRAMS  FOR  INDIVIDUALS  AND 
FAMILIES,  TITLE  XX  OF  THE  SOQAL 
SECURITY  Aa 

CMld  Car*  S*rvic*s  and  S«ffvic»*  for 
Drwfi  oftQ  Aicofiol  Aooscrs 

AGENCY:  Administration  for  PuWIc 
Services  (APS).  Office  of  Human  De- 
velopment Services  (HDS),  Depart- 
ment of  Health,  Education,  and  Wel- 
fare. 

ACTION:  Final  regulations. 

SUMMARY:  These  regulations  delete 
the  authority  for  a  State  title  XX 
agency  (1)  to  provide  services  to  drug 
and  alcohol  abusers  without  regard  to 
various  limitations  on  services  affect- 
ing the  rest  of  the  title  XX  program; 
and  (2)  to  make  grants  to  child  day 
care  p'-ovlders  to  employ  AFDC  recipi- 
ents. These  regulations  also  extend 
the  moratorium  on  certain  Federal 
child  day  care  staffing  standards  that 
have  been  in  effect  since  October  L. 
1975.  The  standards  govern  adult  to 
child  staffing  ratios  for  children  ages  6 
weeks  to  6  years  old  being  cared  for  in 
group  day  care  and  day  care  center 
'facilities.  Also  extended  are  two  other 
provisions  regarding  chUd  day  care 
services  and  staffing  ratios. 

The  first  two  amendments  ^re  being 
made  because  the  statutory  authority 
-for  these  provisions  has  expired. 

The  third  amendment  is  being  made 
to  maintain  current  program  require- 
ments unto  the  new  Federal  day  care 
standards  are  promulgated. 

EFFECmVE  DATE:  These  recuUr 
tions  were  effective  October  1.  1978. 
Although  this  to  a  final  rule,  oma- 
ments  will  be  accepted  and  any 
changes  found  necessary  will  be  made. 
Oonsideration  will  be  given  to  written 
comments  or  suggestions  received  on 
or  before  April  18,  1979.  Agencies  and 
organizations  are  requested  to  submit 
their  comments  in  duplicate. 

ADDRESS:  Address  comments  to: 
Commissioner,  Administration  for 
Public  Oeifk.es,  Depculment  of 
Health,  Education,  and  Welfare,  P.O. 
Box  1923.  Washington.  D.C.  2061S. 
comments  will  be  available  for  public 
inspection  beginning  approximately 
two  weeks  after  publication,  in  room 
2325  of  the  Department's  offices  at 
330  C  Street,  8.W..  Washington.  D.C, 
on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  pjn.  (area 
code  202-246-9415) 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.   Johimie  U.  Brooks.   209-146- 
9416. 


Obamts  to  Child  Dat  Cask  PBoviDms 
To  Employ  AFDC  Rbcipieiits 

Pub.  L.  94-401  gave  State  title  XX 
agencies  the  option  of  making  grants 
to  out  of  home  child  day  care  provid- 
ers to  employ  AFDC  recipients.  This 
authority  was  extended  by  Pub.  L.  96- 
171.  Since  the  statutory  authority  has 
expired,  the  regulations  are  revised  ac- 
cording. This  means  that  no  FFP  is 
available  after  September  30,  1978  for 
grants  to  out  of  home  child  day  care 
providers  to  employ  AFDC  recipients. 

CoirriHUATioN  or  the  Moratorium  ow 
Certain  Federal  Child  Day  Cake 
STAiriHG  Standards 

Title  XX  contains  specific  conditions 
for  receipt  of  FFP  for  child  day  care 
services.  For  example.  Section 
2002(a)(9)(A)(ii)  incorporates  (with 
certain  modiflcaticms)  the  Federal 
Interagency  Day  Care  Requirements 
iTTDCR)  by  reference  as  a  condition 
for  FFP.  The  FIDCR  cover  a  broad 
range  of  requirements  for  out-of-home . 
care  of  children  tn  various  settings, 
e.g.,  family  day  care,  group  day  care, 
and  day  care  centers;  ft  also  specifies 
certain  adult  to  chUd  staffing  ratios 
for  the  care  of  children.  In  addition. 
Section  2002(aK9KAXii)  also  author- 
izes the  Secretary  to  set  adult  to,  chfld 
staffing  ratios  for  chOdren  under  age  3 
being  cared  for  in  group  day  care 
homes  and  day  care  centers. 

When  it  became  clear  that  not  all 
States  were  able  to  meet  these  staffing 
requirements  and  that  withholding 
FFP  would  jeopardise  the  title  XX 
daj  care  services  program  in  some 
States,  a  moratorium  was  placed  on 
the  implementation  of  these  require- 
ments by  Pub.  L.  94-120.  Pub.  L.  94- 
401.  and  Pub.  L.  96-171.  The  moratori- 
um specified  that  Federal  staffinc 
standards  were  waived  for  riiildren 
ages  6  weeks  to  6  years  being  cared  for 
in  group  day  care  homes  and  day  care 
centers.  For  additional  flexibility. 
States  were  given  ttie  opti<m  to  waive 
staffing  standards  in  facilities  where 
"few"  title  XX  children  were  served. 
Also,  in  computing  the  adult  to  child 
staffing  ratios.  States  were  required  to 
count  the  children  of  a  fainlly  day 
care  home  operator  only  If  they  were 
under  age  6.  (States  were  free  to  count 
the  children  over  age  6  if  they 
wished.) 

Although  the  specific  statutory  au- 
thority for  the  moratoriimi  has  ex- 
pired, we  are  continuing  it  under  the 
authority  of  Section  2003(aK9KA) 
which  auttK>rizes  the  Secretary  to  set 
staffing  standards  for  the  care  of  chil- 
dren under  are  3  in  group  day  care 
homes  and  day  care  centers,  and  under 
Section  2002(aK9)(6),  which  author- 
ises the  Secretary  to  issue  regulations 
modifying  the  title  XX  day  care  re- 
quirements 90  days  after  he  submits  to 
Congress  a  required  evahiatJon  of  the 


appropriateness  of  the  title  XX  day 
care  requirements.  (The  Api»t)priate- 
ness  Report  was  submitted  to  C?on- 
gress  July  12,  1978.)  We  are  continuing 
the  moratorivmi  because  the  title  XX 
day  care  requirements  are  currently 
under  review  and  may  be  revised.  We 
think  it  would  t>e  unreasonable  and 
confusing  if  the  States  had  to  begin 
complying  with  these  requirements  as 
they  relate  to  staffing  standards  now, 
and  then  had  to  change  to  conform  to 
the  revised  requirements. 

In  addition,  we  are  also  contteuing 
two  other  related  provisions:  (1)  States 
may  waive  staffing  standards  in  cer- 
tain  faculties  where  "few"  tiUe  XX 
children  receive  day  care;  and  (2) 
States  are  required  to  count  the  ctill- 
dren  of  a  family  day  care  h«ne  opera- 
tor, in  computing  the  adult-child  staff- 
ing ratios,  only  if  they  are  under  age  6. 

Recttlatory  Amendments 

For  the  reasons  discussed  above: 

1.  45  CFR  228.40.  228.41.  and  228.44 
are  revised  to  remove  authority  to  pro- 
vide services  to  drug  and  alcohol 
abusers  without  regard  to  the  limita- 
tions on  medical  and  remedial  care, 
room  or  board,  or  residence  in  an  insti- 
tution. 

2.  45  CFR  228.42(c)  is  revised  to 
show  that  the  moratorium  on  certain 
federal  child  day  care  staffing  stand- 
ards and  certain  other  related  provi- 
sions are  6ontinued. 

3.  Subpart  J,  "Orants  to  ^ild  day 
care  providers  to  emi^y  welfare  recip- 
ients", is  completely  ehminatfid  from 
Part  228  as  are  other  references  bear- 
ing on  this  subject. 

TECHNICAL  amendments 

We  are  also  making  technical 
amendments  to  the  title  XX  regular 
tions  to  conform  them  to  the  currait 
levels  of  appropriations.  When  title 
XX  was  enacted,  a  ceOing  of  $2.5  bU- 
lion  was  authorized.  P^iblic  Laws  94- 
401  and  95-171  authorized  an  addition- 
al $200  million  for  child  day  care  serv- 
ices for  FY  1977  and  FY  1978.  Cur- 
rently, Pub.  L.  96-800  authorized  a 
celling  of  $2.7  bUlion  plus  $200  million 
for  chfld  day  care  services  for  FY  1979 
only.  The  following  technical  amend- 
ments are  rnati»- 

L  45  CFR  228.61  is  revised  to  delete 
the  reference  to  FY  1977. 

2.  45  CFR  228.62  is  revised  to  stipu- 
late a  celling  of  $2.7  billion  for  FY 
1979,  and  to  make  the  availability  of 
the  additional  $200  million  applicable 
to  the  appropriate  fiscal  years. 

Good  Caitsb  roR  Waiving  Notics  or 
Proposed  Rulemaking 

Notice  of  Proposed  Rulemaking  and 
a  delayed  effective  date  are  being 
waived  for  good  cause,  based  on  the 
compiling  need  to  provide  Immediate 
direction  to  SUtes  so  that  their  FFP 
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under  title  XX  Is  not  Jeopardized  by 
continuing  programs  no  longer  author- 
ized. 

Regarding  the  continuation  of  the 
moratorium  on  child  day  care  staffing 
standards,  we  are  revising  the  title  XX 
child  day  care  regulations  and  expect 
to  Issue  them  sometime  In  1979.  In  the 
interim,  we  believe  It  would  be  unnec- 
essarily disruptive  to  the  delivery  of 
child  day  care  services  (and  impact 
negatively  on  the  users  who  are  de- 
pendent on  these  services)  If  States 
were  required  to  change  their  day  care 
regulations  twice  in  a  short  period  of 
time. 

45  CFR  Part  228  is  revised  as  fol- 
lows: 

1.  Section  228.29  is  amended  by  de- 
leting paragraph  (bK3)  and  re-num- 
bering as  follows: 

S  228.29    Program  coordination  and  utlli- 
lation. 

•  •  •  •  • 

(b)  The  service  plan  shall  contain: 


(3)  Information  on  standards  estab- 
lished by  designated  standard-setting 
authorities  for  residential  facilities  for 
SSI  recipients,  as  follows: 


$228.40    [Amended] 

2.  Section  228.40  is  amended  by  de- 
leting paragraph  (c). 

S  228.41     [Amended] 

3.  Section  228.41  is  amended  by  de- 
leting paragraph  (e). 

4.  Section  228.42  is  amended  by  re- 
vising paragraphs  (cKl).  (cK2)  and  (d) 
to  read  as  follows: 

9  228.42    Child  care  ttandards. 


(c)  Notwithstanding  the  Federal 
staffing  requirements  for  out-of-home 
child  care  services  set  forth  in  para- 
graph  (aK2KllKB)  of  this  section: 

1.  PPP  is  available  after  October  1. 
1975  for  title  XX  child  day  care  serv- 
ices so  long  as  day  care  centers  and 
group  day  care  homes  providing  day 
care  services  to  children  6  weeks  of  age 
to  6  years  of  age  apply  staffing  stand- 
ards which: 


(2Ki)  After  September  7.  1976.  when 
States  find  that  it  Is  not  feasible  to 
furnish  day  care  (partly  or  totally 
funded  under  title  ^X)  for  children  of 
any  age  in  a  day  care  center  or  group 
day  care  home  that  complies  with  Fed- 
eral staffing  standards,  they  may  fur- 
nish day  care  services  in  a  center  or 


lULf  S  AND  REGULATIONS 

group  day  care  home  which  does  not 
meet  such  Federal  standards  If  the  fol- 
lowing two  requirements  are  met: 


(d)  After  October  1.  1975.  in  apply- 
ing Federal  staffing  standards.  States 
shall  be  required  to  count  the  children 
of  the  operator  of  a  family  day  care 
home  only  if  they  are  under  6  years  of 
age. 

{228.44    [Amended] 

5.  Section  228.44  Is  amended  by  de- 
leting paragraph  (e). 

6.  Section  228.51  is  amended  by  re- 
vising paragraph  (cKl)  and  deleting 
paragraph  (cK2): 

S  228.51     Matching  rates. 


I  <c)  One  hundred  percent  FFP.  Not- 
withstanding paragraph  (a)  of  this  sec- 
tion. FFP  Is  available  at  the  100  per- 
cent rate  up  to  the  State's  share  of  the 
additional  allotments  described  in 
9  228.52(bH3)  for 

(1)  I>ay  care  services  provided  to 
children  in  day  care  centers,  group  day 
care  homes,  and  family  day  care 
homes,  which  are  licensed  by  the 
State  (or  child  day  care  services  and 
otherwise  meet  the  requirements  of 
9  228.42(aK2)  as  modified  by  the  provi- 
sions of  S  228.42(c)  and  (d). 

(2)  Day  care  services  provided  to 
children  in  their  own  homes  in  accord- 
ance with  9  228.42(aKl);  and 

(3)  Staff  activities  in  direct  support 
of  the  child  day  care  services  such  as: 
licensing  homes  or  facilities  used  by 
title  XX  children,  monitoring  title  XX 
child  care  services  delivery,  and  train- 
ing staff  in  accordance  with  Subpart  H 
of  this  Part. 

7.  Section  228.52  is  amended  by  de- 
leting paragraph  (b),  redesignating 
paragraph  (c)  as  (b).  and  redesignating 
the  remaining  paragraphs  as  follows: 

9  228.52    AllotmenU  to  SUtcs.  I 


(b)  AUotmenU  for  fiscal  years  begin- 
ning after  June  30.  1976.  (I)  The  allot- 
ment of  each  State  for  each  fiscal  year 
begliming  after  June  30.  1976.  shall  be 
an  amount  which  bears  the  same  ratio 
to  $2,500  million  as  the  population  of 
such  State  t>ears  to  the  population  of 
aU  the  SUtes. 

(2)  The  allotment  for  each  State  will 
be  promulgated  for  each  fiscal  year  by 
the  Secretary  prior  to  the  first  day  of 
the  third  month  of  the  preceding 
fiscal  year,  on  the  basis  of  the  popula- 
tiqn  of  each  State  and  of  all  the  States 
as  determined  on  the  k>asis  of  the  most 
recent  satisfactory  data  available  from 
the  Department  of  Commerce. 


(3X1)  The  basic  alldtment  described 
in  paragraph  (bKl)  of  this  section 
shall  be  increased  by  an  amount  which 
bears  the  same  ratio  to  $40  million  for 
the  transition  quarter  (July  1.  1976 
through  September  30.  1976)  and  to 
$200  million  in  FY  1977.  1978  and  1979 
as  the  population  for  such  State  bears 
to  the  population  of  all  States.  The 
amount  of  these  additional  allotments 
payable  to  each  State  shall  be  the 
lesser  of: 

(A)  The  amount  of  each  additional 
allotment;  or 

(B)  The  amount  of  actual  expendi- 
tures incurred  for  the  provision  of 
child  day  care  services  and  for  grants 
by  States  to  child  day  care  providers 
for  the  emplojrment  of  welfare  recipi- 
ents. 

(4)  ExceptUm:  The  basic  allotment 
specified  in  paragraph  (bKl)  of  each 
State  for  FY  1979  shall  be  an  amount 
which  bears  the  same  ratio  to  $2.7  bil- 
lion as  the  population  of  each  State 
t>ears  to  the  population  of  all  the 
States. 

(c)  Certification  of  allotment  need. 
(1)  Each  fiscal  year,  each  SUte  shall 
certify  to  the  Secretary,  within  30 
days  after  the  beginning  of  the  fiscal 
year,  whether  the  amount  of  its  allot- 
ment is  greater  or  less  than  the 
amount  needed  by  the  State  for  such 
fiscal  year  and.  if  so.  the  amount  by 
which  the  amount  of  such  allotment  is 
greater  than  such  need. 

(2)  If  any  State  certifies  In  accord- 
ance with  paragraph  (dKl)  of  this  sec- 
tion, that  the  amount  of  its  allotment 
for  any  fiscal  year  is  in  excess  of  Its 
need  for  such  year,  the  amount  of  the 
limitation  of  such  State  for  such  year 
shall  be  adjusted  downward  by  the 
amount  of  such  excess. 

(3)  Of  the  amounts  made  available 
pursuant  to  paragraph  (dK2)  of  this 
section,  the  Secretary  shall  allot  to 
the  Jurisdiction  of  Puerto  Rico 
$15,000,000,  to  the  Jurisdiction  of 
Guam  $500,000.  and  to  the  Jurisdiction 
of  the  Virgin  Islands  $500,000.  which 
shall  t>e  available  to  each  such  Juris- 
diction in  addition  to  amounts  availa- 
ble under  Section  1108  of  the  Act  for 
the  purpose  of  matching  the  expendi- 
tures of  such  Jurisdictions  for  services 
pursuant  to  sections  3(a)  (4)  and  (5), 
403(aK3),  1003(a)  (3)  and  (4).  1403(a) 
(3)  and  (4).  and  1603(a)  (4)  and  (5)  of 
the  Act,  except  that  if  the  amounts 
made  available  pursuant  to  paragraph 
(dX2)  of  this  section  are  less  than 
$16,000,000.  such  amounts  as  are  avail- 
able shall  be  allotted  to  each  of  the 
three  Jurisdictions  in  proportion  to 
their  respective  populations. 

(d)  Date  of  Expenditure.  For  pur- 
poses of  this  section,  expenditures  for 
services  are  ordinarily  considered  to  be 
incurred  on  the  date  on  which  the 
State  or  local  agency  makes  payment 
or  the  date  to  which  the  expenditure 


was  allocated,  pursuant  to  the  cost 
principles  of  Subpart  Q  of.45  CFR 
Part  74  and  the  cost  allocation  proce- 
dures of  45  CFR  205.150.  In  the  case  of 
local  administration,  the  date  of  ex- 
penditures by  the  local  agency  gov- 
erns. In  the  case  of  purchase  of  serv- 
ices from  another  public  agency,  the 
date  of  expenditure  by  such  other 
public  agency  governs.  Different  rules 
may  be  applied  with  respect  to  a  State, 
either  generally  or  for  particular 
classes  of  expenditures,  only  upon  Jus- 
tification by  the  State  to  the  Adminis- 
trator and  approval  by  him.  In  review- 
ing State  requests  for  .approval,  the 
Administrator  will  consider  generally 
applicable  State  law.  consistency  of 
State  practice,  particularly  in  relation 
to  periods  prior  to  October  1.  1975. 
and  other  factors  relevant  to  the  pur- 
poses of  this  section. 

(e)  Procedure*  for  making  grants  to 
States.  See  45  CFR  Part  201. 

9  228.5C    [Amended] 

8.  Section  228.56(bX3)  is  deleted. 

Subport  J  [D«i«t«d] 

8.  Subpart  J.  "Grants  to  Child  Day 
Care  Providers  to  Employ  Welfare  Re- 
cipients." is  deleted  in  Its  entirety. 

(Section  1102.  49  Stat.  647  (43  U8C  1302): 
and  Section  801.  Pub.  L.  95-600,  November 
6.  1978.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.642.  Social  Services  for  Low 
Income  and  Public  Asaistance  Recipients.) 

It  has  been  determined  that  this  docu- 
ment does  not  require  preparation  of  a  Reg- 
ulatory Analysis  under  Executive  Order 
12044. 

Dated:  February  5, 1979. 

Jnf  Parham. 

Acting  Assistant  Secretary  for 
Human  Development  Services. 

Approved:  liCarch  3. 1979. 

Joseph  A.  Caupamo.  Jr., 
Secretary. 
[FR  Doc.  79-8253  Filed  3-16-79:  8:45  ami 
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Title  47 — Telecommunicotiofi 

CHAPTER  I— FEOERAl 
COMMUNICATIONS  COMMISSION 

PART  1— PRACTICE  AND  PROCEDURE 

PART  74— EXPERIMENTAL,  AUXIU 
lARY,  AND  SPECIAL  MOADCAST, 
AND  OTHER  PROGRAM  DISTRIBU- 
TIONAL  SERVICES 


RULES  AND  REGULATIONS 

Editoriol  Amendments  Concerning 
Filing  of  Certain  Broadcast  Remote 
Pickup  Station  Applications 

AGENiJY:  Federal  Communications 
Commission. 

ACTION:  Pinal  Order. 

SUMMARY:  FCC  rules  amended  to 
delete  requirement  that  applicants  for 
broadcast  remote  pickup  station  li- 
censes to  operate  on  frequencies  in  the 
25-26  or  150-170  MHz  bands  within 
the  Chicago  Region  submit  applica- 
tions to  the  Chicago  Region  Land 
MobUe  Spectrum  Management  Pro- 
gram office  at  Oak  Park,  Illinois.  Uni- 
form application  and  filing  procedures 
established  for  all  applicants  for 
broadcast  remote  pickup  licenses. 

EFFECmVE  DATE:  March  26,  1979. 

ADDRESSES:  Federal  Communica- 
tions Commission,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT. 

John  W.  Reiser.  Broadcast  Bureau. 
(202)  632-9660. 

8UPPLEBCENTARY  INFORMATION: 

Adopted:  March  7, 1979. 

Released:  March  14. 1979. 

Ortfer.  In  the  Matter  of  Editorial 
amendments  to  Parts  1  and  74  of  the 
FCC  Rules  concerning  filing  of  certain 
Broadcast  Remote  Pickup  Station  Ap- 
plications. 

1.  The  Broadcast  Bureau  has  been 
notified  by  the  Safety  and  Special 
Radio  Services  Bureau  that  certain  ap- 
plications for  broadcast  remote  pickup 
stations  should  no  longer  t}e  submitted 
to  that  Bureau's  Oak  Paiic,  Illinois,  fa- 
cility for  coordination  with  the  Chica- 
go Land  Mobile  Spectrum  BCanage- 
ment  Program.  Under  existing  proce- 
dures as  specified  in  Farts  1  and  74  of 
the  Commission's  rules,  applicants  for 
remote  pickup  stations  filed  by  broad- 
cast licensees  located  within  the  de- 
fined Chicago  Region  for  operation  on 
frequencies  in  the  25-26  and  150-170 
MHz  bands  are  required  to  file  on  FCC 
Form  425  with  the  SdeSRS  Bureau's 
office  at  Oak  ParlL,  Illinois. 

2.  The  editorial  amendments  to  the 
niles  as  shown  in  the  attached  Appen- 
dix delete  all  references  to  the  use  of 
FCC  Form  425  and  the  filing  of  broad- 
cast remote  pickup  license  applications 
for  the  Chicago  Region  Land  Mobile 
Spectnmi  Management  Program.  All 
applications  for  broadcast  remote 
pickup  stations  are  to  be  filed  on  FCC 
Form  313  with  the  Commission's 
Washington,  D.C.  offices  commencing 
on  the  effective  date  of  this  Order. 
Uniform  filing  procedures  will  apply 
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to  all  license  applicants  for  stations  in 
this  service. 

3.  We  conclude  that  adoption  of  the 
editorial  amendments  shown  in  the  at- 
tached Appendix  will  serve  the  public 
interest.  Prior  notice  of  rulemaking, 
effective  date  provisions,  and  public 
procedure  thereon  are  unnecessary, 
pursuant  to  the  Administrative  Proce- 
dure and  Judicial  Review  Act  provi- 
sions of  5  UJS.C.  553(b)(3KB).  inas- 
much as  these  amendments  impose  no 
additional  burdens  and  raise  no  issue 
upon  which  comments  would  serve 
any  useful  purpose. 

4.  Therefore,  it  is  ordered,  That  pur- 
suant to  Sections  4(1).  303(r)  and 
5<aKl)  of  the  Communications  Act  of 
1934.  as  amended,  and  90.281  of  the 
Commission's  rules.  Parts  1  and  74  of 
the  Commission's  rules  and  regula- 
tions is  amended  as  set  forth  in  the  at- 
tached Appendix,  effective  March  26, 
1979. 

(Sees.  4.  5.  303.  (A  Stat.,  as  amended.  1066. 
1068.  1082;  (47  n.S.C.  164.  155.  303)) 

Federal  CoianTincATioNS 

commissioh, 
Wallace  E.  Johmsom, 

Chief,  Broadcast  Bureau. 

Appcndix 

fl.SSS    [Amended] 

1.  Section  1.533  is  amended  by  delet- 
ing paragraph  (aX9)  in  its  entirety. 

91.536    [Amended] 

2.  Section  1.536  is  amended  by  delet- 
ing paragraph  (bK9)  in  its  entirety. 

91.539    [AsMndcd] 

3.  Section  1.539  is  amended  by  delet- 
ing paragraph  (dKlO)  in  its  entirety. 

974.404  [Deleted] 

4.  Section  74.404  is  deleted  in  its  en- 
tirety. 

174.405  [Deleted] 

5.  Section  74.405  is  deleted  in  its  en- 
tirety. 

CFR  Doc  79-6212  FUed  3-16-79;  8:45  am] 
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PART  81— STATIONS  ON  LAND  IN 
THE  MARITIME  SHtVICES  AND 
ALASKA-PUtUC  RXEO  STATIONS 

Class  Nl-B  Public  Coast  Station;  Clari- 
fication of  Requirements  for  Addi- 
tional  Working  Frequency 

AGENCY:    Federal    Commimlcations 
Commission. 

ACTION:  Final  Rule. 


PBCtAl  tfOISm.  VOL  44,  NO.  S4— MONDAY,  IMAICH  19,  1979 


PBOtAL  IfOISTR,  VOL  44,  ¥0.  S4-MONDAY,  MAKCN  19.  1*79 
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MILES  AND  lEGULATIONS 


RULES  AND  REGULATIONS 


16403 


UMI 


SUMILARY:  Amendment  of  the  rules 
to  clarify  the  requirements  for  ttoe  as- 
signment of  an  sulditional  workinc  fre- 
quency to  a  Class  III-B  Public  Coast 
station.  Our  niles  do  not  maJL^e  it  clear 
that  this  criteria  is  to  t>e  applied  on  an 
average  daily  basis.  This  action  wtn 
clarify  the  requirements. 

EFFECTIVE  DATK:  March  20.  1979. 

ADDRESSES:  Pederal  Communica- 
tions Commission.  Washingtdn,  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kemp     J.     Beaty.     Private     Radio 
Bureau.  <203)  •32-7197. 

StJPPLEMENTARY  INFORMATION: 
Adopted:  March  8.  1979. 

Released:  Marcb  14.  1979. 

Order.  In  the  matter  of  Amendment 
of  SI 81.3«3<b)  and  81.304<bX33)  of  the 
Commission's  rules. 

1.  SecUon  81.304(b)(22)  of  our  rules 
sets  the  standard  that  will  be  used  by 
the  Commission  in  determining 
whether  an  existing  public  Coast  III-B 
station  will  be  authorized  an  addition- 
al working  frequency  based  on  the 
amount  of  time  their  present  frequen- 
cy is  being  used.  Section  81.303(b)  sets 
the  standard  to  determine  if  a  new 
Public  Coast  station  will  be  allowed  to 
serve  the  area  which  duplicates  more 
than  20%  of  an  existing  station's  cov- 
erage area  baaed  on  the  amount  of 
time  the  existing  station's  frequency  Is 
in  use. 

2.  The  Commission  has  previously 
recognized  that  |81.304(bK22)  of  the 
rules  is  somewhat  confusing  and  has 
stated  that  this  rule  *•••  is  to  be  ap- 
plied on  the  basis  of  average  daily 
use."'  While  § 81.303(b)  was  not  men- 
tioned in  that  decision,  the  wording  of 
the  pertinent  part  of  this  Section  is  es- 
sentially the  same  as  §81.304(bX22). 
The  amendments  ordered  herein 
would  clarify  both  sections. 

3.  Accordingly.  §§  81.303(b)  and 
81.304(bH22)  of  the  Commission's 
rules  are  amended  to  reflect  this 
policy.  Authority  for  this  amendment 
is  contained  in  §§4(i)  and  303  (c)  and 
(r>  of  the  Communications  Act  of 
1934.  as  amended,  and  §  0.231(d)  of  our 
rules.  Since  the  amendment  is  editori- 
al in  nature,  the  public  notice  and  pro- 
cedure provisions  of  the  Administra- 
tive Procedure  Act.  5  U.S.C.  553  do  not 
apply. 

4.  Regarding  questions  on  matters 
covered  In  this  document  contact 
Kemp  J.  Beaty,  telephone  (202)  632- 
7197. 

5.  In  tIcw  of  the  above:  It  is  ordered. 
That  the  rvHe  amendment  set  forth  in 


'Memorandum  Opinion  and  Order.  Para- 
graph 89.  SS  Dockets  78-2S9-2S3;  Adopted 
August  14.  1978  (FCC  78-620;  95898);  Re- 
leased: August  23.  197*. 


the  attached  Appendix  is  adapted  ef- 
fecUve  March  26. 1979. 

(Sees.  4.  MA.  tt  KUJL.  m  Wfird.  M68. 
1082;  (47  n.8.C.  154.303)) 

FnoiAL  CoaaruNiCATKiira 

Commission, 

R.  D.  LlCHTWAKOT. 

Executive  Director. 

Appcndix 

Part  ai  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 


Pwt    SI— Statioos    oi>    Loud    in 
MorfMms     Sonrkss     and     Afosko- 
fubllc  Fixsd  Stations. 

181.309    fAmeoded) 

1.  In  9  81.303  paragraph  (b)  is 
amended  by  inserting  the  words  "aver- 
age dally  "  between  the  words  "in"  and 
"use". 

181,304    [Amended] 

2.  In  181.304  paragraph  <b)(23)  fs 
amended  by  inserting  the  words  "aver- 
age daily"  between  the  words  "in"  and 
"use". 

[PR  Doc.  79-8257  Piled  3-16-79,  8:45  am] 
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[Oen.  Docket  Na  18-388] 

PART  13— STATIONS  ON  SHIPBOARD 
IN  THE  MARniME  SERVICES 

Provirfinff  fvr  fha  Us*  of  SIn«ro  SMo- 
bond  Emitsion  A3J  (Supprassad 
Corrter)  on  ttio  MoriTima  Mobil* 
Sorvica  Rodiotalophene  Fro^uoncy 
21  Sa  kHz;  Corrocttoa 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Errata. 

SUMMARY:  The  Report  and  Order  In 
this  matter  inadvertently  reinstated  a 
provision  into  our  rules  which  was  de- 
leted by  a  previous  Order.  This  action 
will  correct  that  error. 

EFFECTIVE  DATE:  March  16.  Wit. 

ADDRESSES:  Pederal  Communica- 
tions Commission.  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kemp     J.     Beaty,     Private     Radio 
Bureao.  (203)  833-7197. 

SUPPLEMENTARY  INFORMATION: 

MRMATA 

Released:  March  14. 1979. 

In  the  matter  of  amendment  of 
Parts  81  and  83— to  provide  for  the  use 
of  single  sideband  emission  A3J  (sup- 


pressed (auTicr)  oa  the  maritime 
mobile  service  radiotrtrphone  frequen- 
cy 2182  kHz.  (see  44  FR  8870) 

The  Appendix  to  the  Report  aiul 
Order  fn  this  matter  (Adopted:  Janu- 
ary 31.  1979:  Released:  February  7, 
1979;  PCC  79-^7)  (xmtained  an  error 
which  reinstated  a  provision  into  the 
table  kft  Sectioa  83.233  of  our  rules  re- 
garding 123.1  MHz  wtiich  was  deleted 
by  a  previous  Order  (Adopted:  Novem- 
ber 24,  1978;  Released  November  27, 
1978:  mimeo  4M0).  The  table  appear- 
ing In  Section  83.233  is  amended  to 
read  as  follows: 

S  83.233    Frequeacics  for  unc  In  dutrcsa. 


Prequeacjr  band 

ItailMioa 

Carrier 
iFt^vency 

•             • 

%             • 

• 

lIStolMMHa.. 
156  to  163  MHx. 

Aaas.As 

m.SMHz 

isasMHs 

•                • 

•          • 

'• 

FKDBRAL  COKMimiCATIONS 

Commission, 
William  J.  Taicaaico. 
Secrcfary. 

[PR  Doc.  1»-«a«  PQed  a-l«-7«:  8:45  ami 
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TMo  49— Troosportotien 

CHAPTER  X— INTERSTATE 
COMMERa  COMMISSION 

sutCHArm  ft— TRAcna  and  ptoctouRE 

(Ex  Parte  No.  293  (Sub  No.  8)1 

PART  1 127— STANDARDS  FOR  DETER- 
MINING COMMUTU  RAa  SERVICE 
CONTINUATION  SUftSUNES 

Docisien 

AGENCY:  Rail  Services  Planning 
Office.  Interstate  Conuneroe  Commis- 
sion. 

ACTION:  Comprehensive  report  on 
Revisions  to  Commuter  Staiidards. 

SUMMARY:  RSPO  has  evaluated  the 
comments  filed  by  the  parties  in  re- 
sponse to  the  restatement  of  the  Com- 
muter Standards  pulilished  January 
11.  1978  (43  FR  1715).  The  accompany- 
ing report  and  appended  standards  re- 
flect the  results  of  RSPO's  evaluation 
and  subsequent  amendments  to  the 
Standards.  In  response  to  a  proposed 
rulemaking  relating  to  responsibility 
for  personal  Injtnies  and  property 
damage  published  October  11. 1977  <42 


FR  54920).  RSPO  reaffirms  its  posi- 
tion that  absent  agreement  between 
the  parties  or  further  action  by  the 
Congress,  the  Standards  as  promulgat- 
ed provide  a  reasonable  basis  for  as- 
signing the  costs  of  liability  and  in- 
demnification. 

In  addition,  the  Commuter  Stand- 
ards have  been  amended  to: 

(1)  Incorporate  provisions  concerning 
additional  rail  passenger  servit^; 

(ii)  Repeal  the  emergency  oi^erating 
pasrment  section  of  the  Standards:  and 

(ill)  Expand  the  Standards  to  in- 
clude commuter  services  previously 
covered  by  existing  leases  and  agree- 
ments. 

DATE:  Accounting  system  revisions 
are  effective  retroactive  to  January  1. 
1978.  The  emergency  operating  pay- 
ment section  is  repealed  retroactive  to 
October  1.  1978.  Provisions  for  addi- 
tional rail  passenger  senit^  and  ex- 
pansion of  the  Standards  to  include 
conunuter  service  previously  covered 
by  existing  leases  and  agreements  are 
retroactive  to  November  8,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

David  S.  Rind.  Cost  Evaluation 
Branch.  Rail  Service  Planning 
Office.  Interstate  Commerce  Com- 
mission. 1900  L  Street  NW..  Wash- 
ington. D.C.  20036.  202-254-7552, 

SUPPLEMENTARY  INFORMATION: 
Tl^is  comprehensive  report  addresses 
areas  which  are  the  subject  of  rule- 
making proceedings  instituted  by 
RSPO  and  the  results  of  legislation 
passed  by  Congress,  The  substantive 
areas  are:  revision  of  the  accounting 
system  applicable  to  the  Commuter 
Standards;  provisions  for  additional 
rail  passenger  service  and  expansion  of 
the  Standards  to  include  commuter 
ser\'ices  previously  covered  by  existing 
leases  and  agreements;  repeal  of  the 
emergency  operating  payment  section; 
and  affirming  the  responsibility  for 
personal  injuries  and  property 
damage.  As  a  result  of  our  analysis  of 
the  appropriate  do<nmients  relating  to 
the  areas  of  substance  discussed  in 
this  report,  some  revisions,  deletions 
and  amendments  have  been  made  to 
the  Standards.  The  specific  changes  to 
the  Standards  will  be  discussed  under 
the  appropriate  sections  captioned 
below. 

The  notice  of  proposed  rulemaking 
Instituted  October  19,  1978  relating  to 
changes  to  the  Commuter  Standards 
necessitated  by  the  interpretation 
issued  by  RSPO  concerning  the  "900- 
day  option"  under  which  a  commuter 
authority  could  purchase  certain  lines 
from  Consolidated  Rail  Corporation 
(Conrail)  for  commuter  service  will  be 
discussed  in  a  subsequent  report. 


AccoxnrTiNG  Ststeic  Revisions  to 

STAIfDAROS 

On  January  11.  1978,  RSPO  restated 
its  Commuter  Standards  (49  CFR  Part 
1127)  to  conform  with  ICC's  new  Uni- 
form System  of  Acicounts  (USOA)  and 
invited  comments  on  any  substantive 
changes  which  may  have  been  made  in 
the  conversion  and  on  the  applicabil- 
ity of  the  present  apportionment  for- 
mulae of  common  costs  in  view  of  the 
new  USOA  (43  FR  1715). 

Upon  reviewing  the  initial  statments 
of  interested  persons,  the  Office  con- 
cluded that  some  of  the  issues  raised 
by  the  commentators  were  of  suffi- 
cient importance  to  warrant  an  oppor- 
tunity for  reply.  Reply  comments  were 
invited  on  the  following  issues: 

(1)  Relief  from  using  the  new  ac- 
counting system  fo&<the  Commuter 
Standards. 

(2)  A  new  pc^Cedure  for  assigning 
fringe  benefU^^sts  and  the  inclusion 
of  additiopflitems  in  the  fringe  bene- 
fit accoufit. 

(3)  Clarification  of  the  definition  of 
"actual"  costs. 

(4)  Clarification  of  the  Speed  Fac- 
tored Gross  Tons  Formula  regarding 
tracks  or  other  roadway  facilities  that 
could  be  removed  if  the  commuter 
servi(;e  were  terminated  and  accompa- 
nying reduction  of  freight  train  speeds 
on  main  lines  where  commuter  service 
was  operated. 

(5)  The  need  to  include  a  methodolo- 
gy for  accounting  for  police  patrol  and 
clearing  accounts. 

The  following  parties  fUed  initial 
statements  and/or  replies: 

state  of  New  Jersey  Department  of  Trans- 
portation (NJDOT). 

Southeastern  Pennsylvania  Transporta- 
tion Authority  (SEPTA). 

Consolidated  Rail  Corporation  (Conrail). 

Commonwealth  of  Pennsylvania. 

Delaware  Transportation  Authority. 

National  Railroad  Passenger  Corporation 
(AMTRAK). 

RSPO  has  carefully  considered  the 
views  of  the  parties  and  has  made 
some  revisions  in  the  restated  Stand- 
ards, the  complete  text  of  which  is  ap- 
pended to  this  report.  Many  of  the 
changes  are  of  a  technical  or  editorial 
nature  and  will  not  be  addressed  in 
this  report.  Other  more  significant  re- 
visions are  disctissed  below. 

Two  technical  additions  do  warrant 
comment.  Delaware  Transix>rtation 
Authority,  SEPTA  and  NJDOT  point 
out  that  the  "corresponding"  freight 
accounts  should  be  included  in  the 
base  for  the  i^portlonment  of  certain 
overhead  accounts  where  the  person 
(or  activity)  does  freight,  passenger, 
and  commuter  work  and  it  is  not  possi- 
ble to  distinguish  between  the  services. 
These  parties  are  correct.  The  exclu- 
sion of  the  corresponding  freight  in 
the  m)portlonment  base  of  certain 
overhead  accounts  would  resiilt  in  the 


commuter  service  subsidizing  the 
freight  service.  These  accounts  were 
inadvertently  omitted  from  the  restat- 
ed Standards  and  the  Standards  have 
been  amended  to  Include  the  appropri- 
ate freight  accounts  in  the  apportion- 
ment base. 

Also,  the  ICC  Bureau  of  Accoimts 
issued  Accounting  Series  Circular  No. 
168  on  January  25.  1978,  containing 
technical  changes  and  clarifications  to 
the  new  USOA.  Pertinent  changes 
listed  in  this  circular  are  incorporated 
in  the  revised  Standards  appended  to 
this  report. 

Relief  Fhom  Reportimc  Ukdeb  New 
USOA 

In  Its  initial  and  reply  comments. 
Conrail  objects  to  having  to  use  the 
new  USOA  when  reporting  commuter 
service  revenue  and  expense  data. 
Conrail  asserts  that  the  new  USOA 
does  not  address  costs  Incuirred  on  any 
particular  segment  of  railroad,  nor 
does  It  provide  a  means  whereby  costs 
may  be  charged  to  a  particular  subsi- 
dized service.  Conrail  states  that  it  has 
arranged  to  satisfy  the  required  con- 
version to  the  new  USOA  on  a  system 
basis,  but  only  for  the  purpose  of 
filing  its  annual  report  (Form  R-1).  As 
a  result,  the  imderlylng  data  and  all 
subsidiary  accounting  reports  would 
be  maintained  under  the  1977  chart  of 
ac<x>imts.  This  accommcxlation  accords 
with  its  understanding  of  the  position 
of  the  ICC  as  stated  in  Accounting 
Series  Circular  No,  168.  Appendix  II. 
Question  15.  Question  15  and  the  ICC 
answer  is  as  follows: 

15.  Question:  We  would  like  to  reaffirm 
that  the  ICC  will  not  now,  or  in  the  future, 
require  a  railroad  to  code  on  source  docu- 
ments or  managerial  reports  their  six  digit 
operating  expense  numbers. 

Answer:  The  ICC  does  not  now,  nor  »ill  it 
in  the  foreseeable  future,  require  a  railroad 
to  code  the  six  digit  operating  expense  num- 
bers on  source  documents  or  managerial  re- 
ports. However,  a  railroad  must  have  an 
adequate  audit  traU  from  the  USOA  ac- 
counts back  to  source  documents,  and  con- 
versely railroads  must  provide  conversion 
tables  showing  a  trail  from  their  managerial 
systems  to  the  ICC  reported  accounts. 

Conrail  contends  that  it  should  not 
be  compelled  to  produce  data  in  the 
form  specified  by  the  new  or  former 
USOA.  It  argues  that  most  commuter 
charges  are  incurred  solely  for  the 
benefit  of  an  individual  service,  and 
that  there  is  no  contractual  or  implicit 
requirement  that  such  costs  be  exhib- 
ited or  audited  on  any  basis  other 
than  direct  incurrence,  Conrail  says 
the  majority  of  the  common  expenses 
in  commuter  services  are  site  related. 
e,ff,.  interlocking  plants,  track  struo'' 
ture.  electric  traction  facilities  and  sta- 
tions. The  common  charges  incurred 
at  these  sites  are  collected  and  identi- 
fied for  billing  purposes  in  cost  cen- 
ters. These  charges  are  assembled  in- 
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dependent  of  primary  accounts,  and 
are  not  derivable  from  either  the 
former  USOA  or  the  new  USOA. 
Thua,  a  more  precise  audit  trail  than 
that  available  for  the  R-1  is  main- 
tained insofar  as  the  determination  of 
these  commuter  service  costs  are  con- 
cerned. 

As  a  result.  Conrail  requests  that 
RSPO  established  by  interpretation  or 
rule  that  compliance  with  or  reference 
to  the  new  USOA  is  absolutely  not  re- 
quired with  respect  to  the  derivation 
of  data  for  the  submission  of  Financial 
Status  Reports  to  the  subsidizers.  In 
its  reply.  Conrail  further  asserts  that 
RSPO  should  vacate  its  January  11. 
1978.  Report,  reinstate  the  Com- 
munter  Standards  issued  on  August  3. 
1976,  as  amended  December  15,  1976, 
and  thereby  omit  any  reference  to  the 
ICCs  new  USOA^ 

In  its  reply.  SEPTA  regards  Con- 
rail's  arguments  concerning  the  new 
USOA  as  unsupportable  assertions 
resting  on  specious  logic.  SEPTA 
points  out  that  Section  307  of  the  4R 
Act  required  the  ICC  to  "issue  regula- 
tions and  procedures  prescribing  uni- 
form cost  and  revenue  accounting  for 
all  common  carriers  by  railroad  sub- 
ject to  this  part.  Such  regulations  and 
procedures  shall  become  effective  not 
later  than  January  1.  1978."  SEPTA 
fears  that  If  Conrail  is  exempted  from 
using  the  new  USOA,  a  precedent 
would  be  set  for  wholesale  exemptions 
that  would  erode  the  new  USOA. 

The  original  Standards  issued 
August  3.  1976.  were  developed  to  con- 
form with  the  former  USOA.  The 
Standards  were  reissued  to  conform 
with  the  new  USOA  adopted  by  the 
ICC.  This  was  the  primary  purpose  of 
revising  the  Standards.  As  SEPTA 
pointed  out  in  its  conunents.  the  new 
USOA  was  developed  by  the  ICC 
under  Congressional  mandate.  The 
new  USOA  was  established  through  an 
ICC  rulemaking  process.  RSPO  is  not 
convinced  that  it  should  grant  Conrail 
a  wai\^r  exempting  it  from  reporting 
commuter  service  revenue  and  cost 
data  in  the  form  prescribed  by  the 
new  USOA.  However,  parties  to  a  sub- 
sidy agreement  may  agree  to  report 
the  required  data  on  a  different  basis 
so  long  as  the  Financial  Status  "Re- 
ports have  the  data  reported  in  the  re- 
quired format. 

Conrail  has  and  presently  is  main- 
taining a  responsibility,  cost  center  ac- 
counting system.  As  Conrail  pointed 
out,  most  commuter  charges  are  iden- 
tified and  incurred  solely  for  the  bene- 
fit of  an  individual  service.  These  cost 
centers  identify  most  common  costs 
for  bQIing  purposes.  This  methodology 
was  followed  under  the  former  USOA 
and  is  being  followed  under  the  new 
USOA.  RSPO  does  not  expect  Conrail 
to  change  this  methodology.  Conrail 
has  developed  a  computer  program  for 
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bridging  the  conversk>n  from  the 
former  USOA  to  the  new  USOA  for 
purposes  of  reporting  data  In  the  ICC 
Annual  Report  Form  R-1. 

RSPO  is  not  requiring  Conrail  to 
collect  any  new  or  different  data,  but 
Is  only  requiring  Conrail  to  assemble 
the  same  data  the  Standards  required 
under  the  former  USOA  in  the  format 
of  the  new  USOA.  It  to  our  under- 
standing that  this  can  be  accom- 
plished through  the  use  of  Conrail "s 
"conversion  program."  This  uniform 
presentation  of  data  is  necessary  for 
the  auditing  required  by  the  Federal 
government  and  the  various  state 
agencies  that  disburse  subsidy  funds 
to  Conrail  for  commuter  operations. 

FaiNcc  BcMsnTS 

In  its  initial  comments,  NJDOT  con- 
tends that  since  pensions  were  han- 
dled separately  from  other  fringe 
benefits  on  an  actual  basis  under  the 
former  USOA,  they  shotild  be  handled 
the  same  way  under  the  new  USOA. 
According  to  NJDOT,  the  inclusion  of 
pensions  in  fringe  benefits  could  lead 
to  the  assignment  of  pension  costs  to 
commuter  service  fn  situations  where 
personnel  involved  in  commuter  serv- 
ice are  not  eligible  for  pensions. 
SEPTA  concurs  with  NJDOT  on  this 
issue.  RSPO  agrees  and  the  Standards 
have  beem  amended  to  Include  pen- 
sions as  a  separate  item  assignable  on 
a  direct  basis  as  it  was  originally  treat- 
ed in  the  Standards. 

NJDOT  further  asserts  that  under 
the  restated  Standards,  there  has  t>een 
a  substantive  change  in  the  fringe 
benefit  accounts  under  the  new 
USOA.  which  now  include  cost  items 
that  are  not  directly  related  to  wages. 
Specifically,  NJDOT  points  out  that 
under  the  new  USOA.  fringe  benefits 
include  subsidies  for  employee  lunch 
rooms  and  company  entertainment 
facilities  for  employees'  personal  use. 
SEPTA  argues  that  the  fringe  benefit 
methodology  fails  to  define  what  is  an 
includable  cost,  and  that  pending  the 
outcome  of  a  proposed  rulemaking  on 
this  issue,  the  includable  items  con- 
tained in  the  former  USOA  for  health 
and  welfare  benefits  should  be  used  to 
determine  fringe  benefit  costs. 

Conrail.  on  the  other  hand,  contends 
that  while  the  restated  Standards 
omit  reference  to  the  R-1.  the  require- 
ment that  separate  fringe  )>enefit 
ratios  be  developed  for  Transporta- 
tion. Maintenance  of  Equipment. 
Maintenance  of  Way.  and  General  and 
Administrative  would  create  an  addi- 
tional accounting  and  cost  burden 
which  Is  not  Justified.  In  lieu  of  this 
procedure.  Conrail  proposes  that 
fringe  benefits  be  commuted  as  a  per- 
centage of  wages  and  salaries,  based 
upon  the  actual  fringe  t>enefit  costs  in 
the  preceding  year,  but  adjusted  for 
known  or  anticipated  changes  for  the 


current  year  for  these  categories  o 
employees. 

In  its  reply.  Conrail  also  states  that 
vacation  and  holiday  expenses  do  not 
follow  the  employee  but  rather  the 
Job  position  and  that  Conrail  is  enti- 
tled to  reimbursement  for  these  ex- 
penses. Furthermore,  under  ICC  ac- 
counting instnictions.  the  liability  (or 
vacation  earned  in  the  current  year 
but  payable  in  the  next  year  must  be 
valued  at  the  next  year's  vacation 
level. 

SEPTA  asserts  that  the  adoption  of 
Conrail's  methodology  would  result  in 
broad  fringe  benefit  ratios  that  would 
exceed  a  fair  share  of  the  costs  which 
should  be  paid  by  SEPTA.  Specifical- 
ly. SEPTA  contends  that  ConralTs  ap- 
proach Is  deficient  for  three  reasons: 

(11  LAbor  costs  collected  utxler  Con- 
raO's  responsibility  accounting  system 
are  not  broken  down  among  the  three 
categories  advocated  by  Conrail  and 
Conrail's  approach  would  result  In  ar- 
bitrary Judgments  when  applying 
these  ratios: 

(2)  Many  of  the  fringe  benefits  are 
related  to  the  number  of  employees 
rather  than  labor  dollars;  and 

(3)  Conrail's  method  of  computing 
railroad  retirement  and  unemploy- 
ment taxes  would  effectively  preclude 
any  accountability  on  the  part  of  the 
railroad  for  fringe  benefit  costs. 

The  fringe  benefit  issue  has  generat- 
ed considerable  comment.  As  stated  at 
the  outset,  the  principal  purpose  of  re- 
issuing the  Standards  was  to  convert 
them  to  the  new  USOA.  In  developing 
the  new  USOA,  the  ICC  rearranged 
certain  accounts  combining  some 
items  which  formerly  were  separate 
accounta.  RSPO  has  attempted  to 
apply  the  same  method  of  assigning 
conunon  costs  that  was  used  in  the 
original  Standards.  In  some  instances, 
including  the  fringe  benefit  accounts, 
costs  which  had  not  been  included  are 
now  commingled  into  a  single  account 
with  other  employee  related  items. 
RSPO  believes  that  the  treatment  of 
these  items  under  the  new  USOA  is 
proper  with  the  qualification  that  the 
expense  must  be  related  to  commuter 
service.  However,  commuter  authori- 
ties feel  strongly  that  since  these 
Items  have  not  previously  been  Includ- 
ed as  fringe  benefits,  they  should  be 
omitted  from  the  fringe  benefit  ac- 
counts. RSPO  disagrees  because  these 
items  represent  a  type  of  compensa- 
tion paid  by  Conrail  for  its  employees 
which  existed  prior  to  the  Institution 
of  the  subsidy  program.  The  Stand- 
ards have  been  amended  to  include 
subsidies  for  employee  lunch  rooms. 
Expenses  for  company  entertainment 
fadliites  may  be  included  only  if  ft  can 
be  demonstrated  that  the  expense  is 
related  to  commuter  service. 

RSPO  agrees  with  SEPTA  that  Con- 
rail's   proposed    methodology    is    too 


broad  in  nature  and  will  not  lend  itself 
to  the  collection  of  accurate  cost  data. 
The  present  methodology  relying  first 
on  the  manpower  utilization  plan  and 
then  on  the  apportiorunent  formulae 
for  assigning  common  costs  should 
result  in  the  assignment  of  a  fair  share 
of  the  costs  to  commuter  service.  Vaca- 
tion and  holiday  pay  should  be  record- 
ed in  the  current  year  except  where  a 
wage  increase  occurs.  In  those  situa- 
tions, the  increased  wage  rate  differen- 
tial over  the  preceding  year  should  be 
charged  to  the  subsequent  year.  RSPO 
is  not  sufficiently  familiar  with  the  de- 
tails of  Conrail's  internal  responsibili- 
ty accounting  system  to  address  com- 
ments alleging  deficiencies  in  Conrail's 
proposed  methodology  for  allocating 
fringe  benefits.  However,  RSPO  does 
wish  to  stress  the  importance  of  using 
the  manpower  utilization  plan  in  as- 
signing employee  related  costs. 

Clarification  of  "Actual" 
Definition 

When  the  Standards  were  converted 
to  the  new  USOA,  RSPO  also  replaced 
the  paragraphs  describing  each  cost 
element  with  a  table  setting  forth 
both  the  conversion  from  the  old  ac- 
count to  the  new  accotmt  and  the 
basis  of  assigning  costs  to  conunuter 
service,  whether  "actual"  or  appor- 
tioned costs.  As  a  result,  the  definition 
of  "actual"  costs  has  taken  on  greater 
significance  than  before. 

SEPTA  conunents  that  the  defini- 
tion must  be  changed  if  it  is  to  serve 
its  Intended  purpose.  According  to 
SEPTA,  the  term  as  it  appears  In  the 
restated  Standards  is  so  general  as  to 
lead  to  the  very  ambiguity  and  confu- 
sion the  Standards  were  designed  to 
prevent.  SEPTA  favors  the  adoption 
of  the  term  "directly  assigned"  in  lieu 
of  the  word  "actual."  Moreover,  the 
proposed  definition,  according  to 
SEPTA,  should  make  it  clear  that  di- 
rectly assigned  costs  are  inherently 
different  from  common  costs. 

Conrail  contends  that  "actual"  may 
well  be  interpreted  as  a  synonym  for 
solely  related  and  directly  attributa- 
ble, but  not  common  costs.  Conrail 
argues  that  the  use  of  "actual"  coup- 
led with  the  proposed  definition  could 
lead  to  cross  subsidization.  Conrail  be- 
lieves that  the  provision  in  5  1127.7(a) 
of  the  restated  Standards  that  "in  as- 
signing costs  •  •  •  moneys  charged  to 
a  particular  function  shall  include  the 
commuter  portion  of  the  passenger  ex- 
penses plus  the  commuter  portion  of 
the  common  expenses  for  that  func- 
tion" is  an  adequate  factual  descrip- 
tion. Therefore,  Coru-ail  says  the  defi- 
nition of  "actual"  should  be  deleted 
from  the  restated  Standards. 

It  is  apparent  that  these  parties 
have  interpreted  "actual"  in  a  differ- 
ent light  than  we  anticipated.  The 
term  "actual"  was  intended  to  impart 
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the  meaning  that  was  Included  in  Uie 
August  1976  Standards.  In  the  original 
Standards,  "actual"  was  used  to  signi- 
fy that  no  apportionment  of  costs  to  a 
particular  account  is  allowed.  Only 
those  costs  that  could  be  directly  as- 
signed would  be  Includable  in  the  par- 
ticular account  where  the  term 
"actual"  appeared  as  the  assignment 
basis.  That  is  the  meaning  RSPO  in- 
tends to  convey.  Accordingly,  the  defi- 
nition "actual"  has  been  revised  to 
read:  "Charges  in  the  railroad's  ac- 
counts for  facilities,  properties  and 
services  which  are  directly  indentified 
with  conunuter  service  and  which  ex- 
clude costs  apportioned  under 
S  1127.7(f)." 

Speed  Factored  Gross  Tons  Formula 
(SFGT) 

One  area  of  mutual  concern  to 
NJDOT.  SEPTA,  and  Conrail  is  clarifi- 
cation of  the  SFGT  formula  regarding 
excess  property.  In  its  reply,  NJDOT 
represents  that  Conrail  and  NJDOT 
have  agreed  on  how  this  situation 
should  be  handled  and  offer  the  fol- 
lowing wording  for  the  SFGT  formula: 

(1)  In  calculating  total  SPOT,  the 
value  of  "N"  wUl  reflect  the  total 
number  of  tracts  presently  in  place. 
Any  tracks  constituting  present  excess 
catwdty  shall  be  included  in  this  value 
of  "N".  and 

(2)  In  calculating  SFGT  for  freiiAit 
and/or  intercity  passenger,  the  value 
of  "N"  will  reflect  the  total  number  of 
tracks  less  the  number  of  tracks  (if 
any)  which  could  be  eliminated  if  com- 
muter service  were  discontinued.  Any 
tracks  constituting  present  excess  ca- 
pacity shall  be  included  In  the  value  of 
'N"  when  computing  SFGT  for 
freight  and/or  intercity  passenger. 

This  formulation  is  consistent  with 
the  theory  expressed  in  Interpretation 
1.  issued  June  27.  1977,  relating  to 
excess  facilities  and  will  be  included  In 
the  Standards.  RSPO  would  point  out 
that  the  formula  as  rephrased  assumes 
that  the  commuter  service  is  the 
avoidable  service  and  leaves  the  re- 
siduum of  base  costs  with  the  owner  of 
the  rail  properties.  The  issue  of  base 
costs  and  their  relationship  to  the 
SFGT  formula  will  be  addressed  in  the 
forthcoming  revisions  to  the  standards 
resulting  from  interpretation  No.  9 
issued  August  IS.  1078. 

Conrail  also  advocated  that  a  reason- 
able reduction  is  the  maximum  speed 
for  local  freight  trains  should  be  in- 
cluded in  the  SFGT  formula.  There 
were  no  further  ctxnments  on  tlUs 
point  and  Conrail  did  not  comment  on 
it  further  in  its  reply  statement.  Pend- 
ing a  documented  submission  by  Con- 
rail supporting  its  assertion  for  or  ad- 
justment to  reflect  local  freight  train 
speeds.  RSPO  is  not  convinced  that 
the  issue  is  of  sufficient  magnitude  to 
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warrant  a  modification  of  the  SFGT 
formula. 

Police  Patrol  (Clearing  Accounts 

The  apportionment  formulae  for 
conunon  costs  assigned  to  accounts 
377-Yardmasters  and  CHerks  or  373- 
Station  Employees  do  not  reflect  the 
functions  provided  by  railroad  police 
forces.  NJDOT  proposes  (and  SEPTA 
concurs  in)  a  detailed  procedure  for  as- 
signing police  forces.  Conrail  contends 
that  police  patrol  is  hasically  a  direct 
expense  and  therefore  no  change  in 
the  Standards  is  required.  The  ac- 
counting for  police  patrol  appears  to 
be  an  issue  that  surfaced  after  the 
original  Standards  were  issued.  RSPO 
is  not  convinced  that  the  dollar 
amount  is  significant  and  expects  that 
a  majority  of  the  costs  associated  with 
this  item  can  be  identified  through 
the  manpower  utilization  plan.  Howev- 
er, if  the  parties  believe  there  is  a  sub- 
stantial sum  of  money  involved,  they 
are  encouraged  to  conduct  a  special 
study  to  determine  the  amount  and 
agree  on  an  appropriate  kasis  of  as- 
signment to  commuter  service. 

NJDOT  and  SEPTA  also  express 
concern  over  the  handling  of  clearing 
accounts  for  material  store  expenses, 
shop  expenses  and  power  plant  oper- 
ations. They  believe  these  three  cate- 
gories of  expense  represent  an  identifi- 
able activity  which  should  be  covered 
by  the  Standards,  arguing  that  the  dis- 
tribution of  clearing  account  expenses 
to  various  ICC  Accounts  destroys  their 
functional  identity  and  will  lead  to  an 
arbitrary  assignment  of  these  costs  to 
commuter  service.  NJDOT  proposes  a 
detailed  procedure  for  handling  these 
items.  SEPTA  also  believes  that  the 
new  USOA  provides  the  necessary  col- 
lection system  so  that  the  clearing  ac- 
counts and  their  related  costs  can  be 
analyzed  and  assigned  directly.  Con- 
rail asserts  that  NJDOT  is  attempting 
to  amend  the  USOA  and  not  the  Ck>m- 
muter  Standards  and  that  the  com- 
ments should  be  rejected  as  beyond 
the  scope  of  this  proceeding. 

The  ICC  methodology  of  handling 
clearing  accounts  is  the  same  as  was 
employed  under  the  former  USOA. 
The  items  are  charged  with  the  appro- 
priate overhead  expenses  before  they 
are  expensed  to  a  specific  account. 
RSPO  is  not  convinced,  that  overall, 
the  methodology  employed  in  the  new 
USOA  is  grossly  unfair  or  results  in 
significant  distortions  in  the  individu- 
al accounts.  If  any  parties  disagree, 
they  should  propose  special  studies  to 
derive  more  equitable  methodology. 

Deskui  ated  Area 

In  its  Initial  comments,  Conrail 
states  that  some  subsidizers  have  in- 
terpreted "Designated  Area"  as  strict 
geographic  boundaries  around  which 
the  commuter  service  is  operated.  This 
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Interpretation,  according  to  Conrail, 
has  resulted  In  disputes  relative  to  the 
costs  of  supervisory,  administrative. 
and  other  functions,  which  cover  a 
larger  geographic  area.  Conrail  con- 
tends that  such  an  interpretation  does 
not  avoid  cross-subsidization  and  that 
conunuter  operations  depend  upon 
support  personnel  and  functions 
which  are  located  outside  the  geo- 
graphic area  of  the  service.  Conrail 
proposes  a  definition  that  would 
expand  the  concept  of  the  designated 
area. 

SEPTA  asserts  that  while  Conrail 
was  probably  Justified  in  its  apprehen- 
sion that  the  present  definition  would 
cause  disagreements  over  the  geo- 
graphic area  to  be  covered.  Conrail 
erred  when  it  expanded  the  definition 
to  include  functions  whose  activities 
are  conducted  both  within  and  outside 
the  geographic  area  which  are  attrib- 
utable to  other  services  and  by  delet- 
ing part  of  the  present  definition.  To 
relieve  Conrail's  apprehension.  SEPTA 
proposes  to  add  the  following  sentence 
to  the  definition:  "A  designated  area 
may  extend  beyond  or  be  outside  the 
commuter  service  area." 

NJDOT  says  that  designated  area  is 
a  means  of  limiting  the  universe  of 
common  costs  which  are  to  be  allo- 
cated to  commuter  service  under  the 
facility  utilization  plan.  A  facility  util- 
zation  plan,  according  to  NJDOT.  will 
cover  a  number  of  designated  areas. 
Conrail's  problem  concerns  those  sup- 
port functions  that  lie  geographically 
outside  the  commuter  service  area 
and.  in  the  case  of  NJDOT.  relate  pri- 
marily to  maintenance  of  rolling  stock. 
NJDOT  asserts  that  these  items,  in 
the  case  of  significant  users,  should  be 
included  as  a  designated  area  and  in- 
cluded in  the  facility  utilization  plan. 
This  would  provide  a  mechanism  for 
Isolating  directly  identifiable  costs.  (In 
the  case  of  Insignificant  users,  the  sub- 
sidlzer  would  pay  only  the  directly 
identifiable  costs  plus  an  allowance  for 
overhead.)  NJDOT's  position  is  that 
the  assignment  of  costs  related  to 
common  activities  should  be  related  to 
as  small  an  area  as  possible.  In  cases 
where  an  activity  extends  beyond  a 
given  "designated  area,"  the  base  for 
allocating  the  long  term  variable  por- 
tion of  common  costs  should  include 
all  activities  and  functions  under  the 
supervision  or  span  of  control  of  the 
activity  In  question.  NJDOT's  percep- 
tion of  how  the  designated  area  con- 
cept should  work  In  conjunction  with 
the  facility  utilization  plan  and  man- 
power utilization  plan  is  correct  and 
reflects  the  meaning  and  interpreta- 
tion Intended  by  RSPO.  RSPO  Is  not 
persuaded  to  change  the  definition  of 
"designated  area";  however,  to  clarify 
our  intent,  the  sentence  suggested  by 
SEIPTA  ("A  designated  area  may 
extend  beyond  or  be  outside  the  com- 
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muter  service  area")  has  been  added  to 
the  definition. 

Sign AU  and  IirmLOCKERs 

NJDOT  observes  that  since  the  new 
USOA  provides  for  a  cost  separation 
between  running  and  switching,  sepa- 
rate assignment  bases  should  be  Incor- 
porated Ih  the  Standards.  NJDOT  sug- 
gests that  cars  handled  would  be  an 
appropriate  measure  for  assigning 
signal  and  interlocker  costs.  Conrail 
contends  that  the  common  costs  asso- 
ciated with  the  operation  of  signals 
and  interlockers  should  be  assigned  on 
the  same  basis  as  the  common  costs  of 
maintenance  of  signals  and  inter- 
lockers. Under  the  present  methodolo- 
gy, maintenance  costs  are  assigned  on 
train  movements  through  the  facility 
and  operational  costs  are  assigned  on 
the  total  train  movements  in  the  des- 
ignated area.  In  its  reply.  SEPTA 
agrees  with  Conrail's  observation  that 
both  maintenance  and  operational 
costs  should  be  assigned  on  the  same 
basis,  but  that  the  basis  should  be 
modified  to  reflect  a  separate  ratio, 
i.e..  "yard  movements"  for  the  yard 
portion  of  the  expenses. 

RSPO  agrees  with  Conrail  and 
SEPTA  that  maintenance  and  oper- 
ational costs  should  be  assigned  on  the 
same  basis.  Maintenance  costs  are  cor- 
rectly related  to  train  movements 
through  a  facility  because  this  is  the 
measure  that  best  reflects,  on  a  use 
basis,  the  cost  of  maintenance  at  that 
particular  facility.  Likewise,  after  eval- 
uating the  positions  of  the  parties,  we 
believe  that  the  operational  costs 
should  also  be  allocated  on  the  same 
basis,  because  operational  costs  are 
largely  labor  in  nature  and  relate  to  a 
defined  territory.  The  person  working 
in  the  Interlocker  has  responsibility 
over  train  movements  while  they  are 
in  his  interlocker  territory.  Thus,  the 
assignment  of  operational  costs  based 
on  train  movements  through  the  inter- 
locker should  fairly  reflect  the  proper 
level  of  costs  that  should  be  assigned 
to  commuter  service.  The  Standards 
appended  to  this  report  reflect  this 
methodology. 

NJDOT  and  SEPTA  recommend  a 
separate  apportionment  basis  for  the 
yard  portion  of  signal  and  interlocker 
mainteniance  costs.  RSPO  is  not  aware 
of  any  basic  records  or  source  docu- 
ments which  would  provide  a  means  of 
collecting  the  data  necessary  to  enable 
an  equitable  assignment  of  costa  to 
commuter  service  without  Imposing  an 
additional  data  collection  burden  on 
the  railroad.  We  believe  this  Issue  can 
t>e  resolved  through  the  facility  utili- 
zation plan  and  that  these  costs  can  be 
assigned  on  a  mutually  acceptable 
basis  predicated  on  use. 


Power  Transmission  System  Costs 

Conrail  asserts  that  it  is  not  possible 
to  provide  the  designated  data  pre- 
scribed In  the  Standards  for  assigning 
transportation  costs  for  electric  power 
purchased/produced  for  motive  power 
based  on  the  actual  costs  of  kilowatt 
hours  (KWH)  consumed  in  commuter 
service.  Power  is  purchased,  according 
to  Conrail.  from  several  electric  utility 
companies,  none  of  which  is  solely 
confined  to  any  commuter  service 
area.  Conrail  recommends  that  the 
Standards  be  revised  to  read:  "The 
cost  of  power  consumed  should  be  ap- 
portioned among  service(s)  based  on 
the  ratio  of  equated  KWH  consumed 
by  each  service  to  the  total  equated 
KWH  consumed  by  all  services,  deter- 
mined by  special  studies  and  current 
operating  statistics.  The  peak  period 
power  demand  (time  of  day  and 
volume  of  power  demanded)  charges 
will  be  apportioned  to  each  of  the 
services  based  upon  a  special  study." 

SEPTA  asserts  that  Conrail's  pro- 
posal Is  based  on  undefined  equated 
KWH  and  undescribed  special  studies. 
In  addition,  says  SEPTA.  Conrail  is 
silent  as  to  the  apportionment  of  the 
variable  portion  of  common  costs  of 
power  distribution  system  mainte- 
nance. SEPTA  contends  that  those 
problems  would  not  arise  on  its  Read- 
ing Division  since  all  traction  power 
used  by  SEPTA  Is  billed  direct  for  the 
power  consimied.  However.  SEPTA 
does  state  that  since  there  would  be  a 
problem  on  its  Philadelphia  Division,  a 
mutually  agreeable  special  study 
should  be  conducted  under  the  Joint 
auspices  of  SETT  A.  Amtrak.  and  Con- 
rail. SEPTA  suggests  some  thirteen 
different  service  factors,  ranging  from 
commuter  car  miles  to  metrollner  cars 
In  service,  might  be  used  to  properly 
assign  the  costs  to  commuter  service. 

SEPTA  also  states  that  once  the 
consumption  factors  are  determined, 
they  could  be  tested  each  month  by 
computing  consumption  for  each  serv- 
ice from  recorded  operating  statistics 
and  comparing  the  total  computed 
consumption  and  peak  demand  with 
the  total  metered  amounts.  Afiy  seri- 
ous discrepancy  would  signal  the  need 
to  recompute  all  of  the  factors,  while 
minor  discrepancies  could  be  adjusted 
to  match  the  metered  results.  Power 
would  be  charged  on  the  basis  of  con- 
sumption and  share  of  peak  demand. 
Any  variable  common  cost  of  the 
maintenance  would  be  apportioned  in 
proportion  to  the  calculated  KWH  ap- 
portionment. 

SEPTA'S  proposed  methodology  for 
resolving  this  Issue  seems  overly  com- 
plex. When  the  Standards  were  first 
established.  SEPTA  concurred  with 
the  use  of  kilowatt  hours  as  the  as- 
signment basis  for  power  systems  and 
the  retention  of  kilowatt  hours  for  the 
Electric    Power    Purchased/ Produced 


for  Motive  Power,  noting  that  the  rec- 
ognition of  the  peak  demand  factor 
would  be  overly  complex. 

After  reviewing  Conrail's  and 
SEITA's  comments  and  the  present 
methodology  of  assigning  these  costs. 
It  appears  that  RSPO  may  have  cre- 
ated a  burdenr^me  problem  of  data 
gathering  that  was  not  Intended.  The 
Intent  was  for  the  kilowatt  hours  con- 
sumed In  commuter  service  developed 
from  Power  Systems  (former  account 
numbers  253  and  257)  should  be  the 
starting  point  for  determining  the  cost 
of  Electric  Power  Purchased/Produced 
for  Motive  Power.  This  would  be  sup- 
plemented by  the  peak  power  demand 
factor.  Accordingly,  the  methodology 
for  assigning  the  common  costs  of 
EHectric  Power  Purchased/Produced 
for  Motive  Power  will  be  modified  to 
specify  the  use  of  the  icilowatt  hours 
developed  for  Power  Systems  adjusted 
to  reflect  the  peak  power  demand 
factor  which  may  be  developed  from  a 
special  study.  "^ISPO  agrees  with 
SEPTA  that  the  special  studies  should 
be  cleariy  delineated  as  to  ptirpose, 
scope,  and  cost. 

Other  Issues 

Delaware  Transportation  Authority 
and  SEPTA  contend  that  the  sUte- 
ment  "In  assigning  costs,  it  is  under- 
stood that  the  monejrs  charged  to  a 
particular  function  shall  include  the 
commuter  portion  of  the  passenger  ex- 
penses, plus  the  commuter  portion  of 
the  common  expenses  for  that  func- 
tion" is  ambiguous  and  will  be  misin- 
terpreted. These  parties  apparently 
feel  this  statement  may  allow  the  rail- 
road to  commingle  direct  and  appor- 
tioned costs.  This  Is  definitely  not  our 
intent.  We  simply  wanted  to  stress 
that  the  new  USOA  has  a  freight,  a 
passenger  and  a  common  designation 
for  most  of  the  accounts  and  that  for 
the  purpose  of  determining  commuter 
service  costs,  the  includable  items  are 
the  commuter  portion  of  the  passen- 
ger account  and  the  commuter  portion 
of  the  common  account. 

SEPTA  and  NJDOT  want  the  finan- 
cial status  reports  and  subsidy  esti- 
mates expanded  to  include  a  more  spe- 
cific separation  of  the  data.  These  re- 
ports are  Informational  summaries 
and  specific  supporting  data  are  avail- 
able to  the  subsidizer  at  the  railroad's 
office,  as  specified  In  §1127.5  of  the 
standards.  Interpretation  No.  3  (42  FR 
62923).  we  believe,  fairly  disposed  of 
this  matter 

The  Office  notes  that  Conrail  •  •  •  U  wiU- 
ing  to  comply  with  reasonable  informational 
requests  and  that  it  is  prepared  to  develop 
such  InXormation  In  cooperation  with  New 
Jersey.  The  Office  would  encourace  the  par- 
ties to  work  together  to  reach  an  agreement 
that  provides  New  Jersey  with  the  data  that 
It  needs  without  creating  unreasonable  de- 
mands on  Conrail'a  perKxmel  and  without. 
ooase<iuenUy.  greatly  adding  to  the  admlnis- 
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tratlve  oostaof  the  oommunter  aervUx  subsi- 
dy program  in  New  Jersey. 

SEPTA  comments  that  In  conv^ertlng 
to  the  new  accounting  sjrstem  Accoimt 
2S3-Power  Plants  and  Account  257- 
Power  Transmission  Systems  were 
combined,  rendering  the  present  ap- 
portionment factor  of  kilowatt  hours 
consumed  Inappropriate  for  the  por- 
tion of  costs  formerty  in  accoimt  253 
that  relate  to  shops  and  buildings.  In 
establishing  the  new  USOA,  the  build- 
ing-related costs  elements  of  old  ac- 
counts 253  and  257  were  included  in 
new  accounts  that  relate  to  the  main- 
tenance of  buildings  and  were  not 
combined  with  power  transmission  sys- 
tems. Thus,  the  existing  apportion- 
ment ratios  for  assigning  common 
costs  to  these  functions  are  still  appro- 
priate and  no  change  In  the  as^gn- 
ment  basis  is  necessary. 

SEPTA  asserts  that  with  the  estab- 
lishment of  separate  accounts  for  run- 
ning and  switching,  the  eommmi  costs 
associated  with  highway  grade  cross- 
ings should  be  separately  assigned. 
RSPO  agrees.  The  highway  grade 
crossing  expenses  will  be  assigned  sep- 
arately, based  on  the  running  and 
switching  assignment  basis  used  for 
track  maintenance  expenses. 

SEPTA  points  out  that  there  is  no 
basis  in  the  restated  Standards  for  as- 
signing the  revenues  for  EDectric 
Power  Purchased/Produced  for  both 
train  and  yard  operations.  Under  the 
origiiuQ  Standards,  the  revenue  from 
the  sale  of  such  power  was  not  includ- 
ed in  the  Standards.  However,  imder 
the  new  USOA,  this  revenue  is  Includ- 
ed in  Account  110- Incidental.  SEPTA 
is  correct  that  the  revenues  and  costs, 
where  i^jplicable.  should  be  assigned 
on  the  same  basis.  Therefore,  the 
Standards  have  been  amended  to  re- 
flect the  assignment  of  revenues  from 
the  sale  of  electric  power  on  the  same 
basis  as  the  costs  of  such  power. 

SEPTA  contends  that  Amtrak 
should  l>e  required  to  follow  the  new 
USOA  for  the  purpose  of  recording 
commuter  service  costs.  In  response, 
Amtrak  submitted  a  copy  of  an  ICC 
order  served  December  27,  1977,  In 
which  the  ICC  gave  the  following  rea- 
sons for  exempting  Amtrak  from  re- 
porting under  the  new  USOA: 

(1)  The  revised  rules  are  designed  to 
provide  data  on  freight,  rather  than 
passenger,  operations: 

(2)  The  present  system  of  accounts 
will  provide  sufficient  information  for 
Commission  needs:  and 

(3)  We  are  developing  a  system  of  ac- 
counts designed  for  reporting  passen- 
ger op««.tions,  and  It  would  be  an 
undue  hardship  for  Amtrak  to  convert 
to  a  new  accounting  system  twice.  Ac- 
cordbigly,  the  requoted  exemption 
should  be  granted.  Amtrak  states  that 
it  will  make  available  any  records 
SEPTA  reasonably  requests  in  ocmneo- 
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tion  with  the  services  and  facilities 
Amtrak  provides  for  the  operation  of 
SEPTA'S  trains. 

Several  parties  raised  other  Issues, 
which  are  outside  the  scope  of  this 
rulemaking.  FV>r  example.  SEPTA  pro- 
poses what  it  feels  would  be  a  more 
equitable  procedure  for  assigning  the 
costs  incurred  for  Road  Property 
Damaged.  Commonwealth  of  Pennsyl- 
vania also  raised  two  issues,  one  relat- 
ing to  revenues  attributable  to  com- 
muter rail  service  where  two  or  more 
commuter  services  are  invcrived.  and 
the  ether  relating  to  the  costs  of  liabil- 
ity being  determined  by  Insurance  tm- 
derwriters.  which  may  represent  areas 
of  fruttftU  discussion.  However,  these 
matters  are  beyond  the  scope  of  this 
rulemaking  and  in  any  event  the  data 
presented  is  not  sufficient  to  Justify 
amendment.  If  docvimented  data  relat- 
ing to  these  and  the  other  Issues 
raised  by  the  parties  are  submitted  in 
the  form  of  a  petition.  RSPO  wm  con- 
sider reopening  the  standards  to  ad- 
dress them. 

AoomoNAL  CoMMDTEa  Servicb 

The  Local  Rail  Service  Assistance 
Act  of  1978  (Pub.  L.  95-607.  92  Stat 
3059,  November  8,  1978),  amends  the 
3R  Act  to  extend  the  application  of 
the  RSPO  Standards.  The  Standards 
may  now  be  used  to  determine  the  cost 
of  providing  additional  commuter  serv- 
ice In  the  Region  and  commuter  serv- 
ice previously  provided  purstiant  to 
leases  or  agreements  in  effect  when 
the  3R  Act  was  enacted.  The  Stand- 
ards will  ultimately  apply  to  all  com- 
muter services  operated  by  Conrail. 

A  number  of  states  and  local  or  re- 
gional transportation  authorities  in 
the  Region  are  interested  in  expand- 
ing or  extending  their  commuter  serv- 
ice or  changing  present  routings.  Title 
II  of  the  Local  Rail  Service  Assistance 
Act  makes  this  possible  by  amending 
the  passenger  service  provisions  of  the 
3R  Act.  Under  the  newly  enacted  sec- 
tion 304(eK7)(A>.  Conrail  can  be  re- 
quired to  provide  additional  rail  pas- 
senger service,  if  the  state  or  local  au- 
thority offers  a  subsidy  in  accordance 
wltli  the  RSPO  Standards  and  section 
304(cK2KA).  Additional  passenger 
service  may  include  commuter  service 
that  a  subsidizer  wants  ConraO  to  pro- 
vide over  Conrail's  own  property,  con- 
tiguous properties  of  Amtrak.  or  con- 
tlguoua  properties  for  which  the  subsi- 
dizer has  access,  such  as  the  properties 
of  the  bankrupt  railroads  (section 
304CeK7KB)).  The  subsidizer  cannot 
require  Conrail  to  op>erate  over  lines 
belonging  to  any  profitable  railroads 
in  the  Region  (section  304(eK7KC». 

The  subsidizer.  however,  must  bear 
any  additional  costs  associated  with 
Conrail's  operation  of  the  additional 
commnter  service.  These  costs  include 
additional  expenses  arising  out  of  the 
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construction  or  modification  of  capital 
facilities  needed  to  provide  the  addi- 
tional service.  If  these  facility  Im- 
provements are  not  made,  the  subsldlz- 
er  must  then  absorb  resulting  costs  of 
interfering  with  Conrall's  operations. 
Further,  Conrall's  existing  services  are 
not  to  be  subjected  to  significant  cost 
Increases  because  of  the  additional 
commuter  service.  If  Improved  sched- 
uling or  other  operational  changes  to 
accommodate  the  additional  service 
fall  to  prevent  significant  cost  in- 
creases, the  subsidizer  must  undertake 
appropriate  capital  Improvements 
before  the  service  begins.  The  law 
specifies  that  the  new  service  cannot 
Interfere  with  the  level  and  quality  of 
existing  passenger  and  freight  service. 

Conrall's  provision  of  this  additional 
service  Is  subject  to  the  discontinuance 
procedures  of  section  304(eX2)  of  the 
3R  Act.  as  amended.  The  provisions  re- 
lating to  additional  rail  commuter 
service  are  contained  In  a  new 
1 1127.10  of  the  Standards. 

Presently,  certain  state  and  trans- 
portation authorities  are  subsidizing 
Conrall's  operation  of  commuter  serv- 
ice pursuant  to  leases  and  agreements 
which  were  in  effect  when  the  3R  Act 
was  enacted.  When  these  leases  or 
contracts  expire,  the  subsidizer  can  re- 
quire Conrall  under  the  nejkrly  enacted 
section '304(eK 4 XC)  to  continue  the 
ser\-ice.  if  a  subsidy  Is  offered  In  ac- 
cordance with  the  Standards  and  the 
requirement  of  section  304(cK2KA). 
This  provision  Is  reflected  In 
91127.3(f)  of  the  Commuter  Stand- 
ards. 

TuuciHATiOR  or  Emkrcenct 
Opsrating  Assistamcc 

Section  17  of  the  Urban  Mass  Trans- 
portation Act  (UMT  Act)  provided  for 
emergency  operating  funds  to  assist 
states  or  local  authorities  in  subsidiz- 
ing commuter  service  in  the  Region. 
The  share  of  Federal  assistance  was 
100  percent  for  the  180-day  mandatory 
operation  period  (which  began  April  1. 
1976).  100  percent  for  the  following 
180-day  period.  90  percent  for  the  suc- 
ceeding 12-month  period,  and  50  per- 
cent for  the  following  180-day  period. 

The  program  was  expanded  by  Pub. 
L.  95-187  (91  SUt.  1385.  November  16. 
1977),  which  Increased  the  Federal 
share  in  the  50  percent  period  to  80 
percent  and  extended  the  program  for 
another  24  months  at  50  percent  Fed- 
eral funding:  the  program  would  ter- 
minate on  September  30.  1980  rather 
than  September  30.  1978.  Also,  the 
total  funding  was  Increased  from  $125 
million  to  $185  million.  However.  The 
Surface  Transportation  Assistance  Act 
of  1978  (Pub.  L.  95-599,  92  SUt.  2689. 
November  6.  1978)  abolished  these 
amendments  to  the  program  by  rein- 
stating the  original  language  of  sec- 
tion 17;  thus  no  extension  of  the  pro- 
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gram.  This  Act  also  amended  section  5 
of  the  UMT  Act  to  provide  a  new 
*  mechanism  for  funding  urlwin  mtiss 
transit  programs,  including  commuter 
services.  The  new  funding  process 
under  section  5  became  effective  Octo- 
ber 1.  1978. 

In  simunary.  section  17  emergency 
operating  assistance  terminated  on 
September  30.  1978.  Subsidizing  agen- 
cies must  now  look  to  section  5  for  fi- 
nancial assistance.  Any  remaining 
funds  tmder  the  section  17  program 
remain  available  until  expended  so  dis- 
putes or  unsettled  claims  from  prior 
subsidy  periods  can  be  closed  out. 

Accordingly,  the  Commuter  Stand- 
ards have  been  amended  to  delete  ref- 
erences to  section  17  of  the  UMT  Act 
and  the  emergency  operating  payment 
section  (formerly  {1127.10  of  the 
Standards).  Also,  the  formal  title  of 
the  Commuter  Standards  has  been 
modified  by  deleting  "and  Emergency 
Operating  Payments"  from  the  title. 
The  methodology  for  computing  the 
cost  of  subsidies  has  not  changed.  The 
existing  Commuter  Standards  will 
remain  in  effect  to  cover  disputes  and 
other  problems  concerning  prior  subsi- 
dy periods.  These  modifications  to  the 
regulations  are  effective  October  1. 
1978. 

It  should  be  noted  that  section  18  of 
the  UMT  Act  has  been  repealed  by  the 
Surface  Transportation  Act  of  1978. 
We  referred  to  this  section  in  our  re- 
statement of  the  Commuter  Standards 
to  bring  them  into  compliance  with 
the  new  Uniform  System  of  Accounts 
(43  FR  1715,  January  11.  1978).  Refer- 
ence to  section  18  will  be  deleted. 

RSSPONSIBILITr  POR  PCRSOIf  AL 

iKJtntm  AlVD  Propektt  Damage 

On  June  3.  1977.  SEPTA  petitioned 
RSPO  to  reopen  the  Standards  to  con- 
sider several  Issues.  In  reopening  the 
Standards  on  October  11.  1977  (42  FR 
54920).  RSPO  denied  SEPTAs  peti- 
tion on  all  but  one  issue:  The  responsi- 
bility for  personal  injury  and  property 
damage.  RSPO  Invited  the  parties  to 
brief  five  questions  relating  to  person- 
al Injury  and  property  damage.  Com- 
ments and  reply  comments  were  filed 
on  November  10.  1977  and  November 
25.  1977. 

Under  both  the  Commuter  and 
Freight  Standards,  the  ultimate  re- 
sponsibility for  personal  Injury  and  li- 
ability claims  rests  with  the  subsidizer 
on  the  premise  that  claims  would  not 
be  Incurred  if  the  subsidized  freight 
and  commuter  services  were  not  oper- 
ated. To  guard  against  large  one-time 
losses,  RSPO  has  urged  the  parties  to 
establish  a  casualty  reserve  fund  to  act 
as  a  "savings  account."  from  which 
losses  could  be  paid  to  the  extent 
there  were  sufficient  funds,  to  cover 
any  claims. 


The  essential  issue  in  this  inquiry  is 
Whether  responsibility  for  losses  aris- 
ing from  personal  Injuries  and  proper- 
ty damage,  should  be  shifted  from  the 
subsidizer  to  the  railroad.  SEPTA  as- 
serts that  it  should  not  be  responsible 
for  reimbursing  Conrall  for  losses 
caused  by  Conrall's  own  willful,  reck- 
less or  negligent  conduct.  SEPTA 
argues  that  Congress  did  not  intend 
that  Conrall  could  intentionally  Injure 
persons  or  destroy  a  subsidizer's  prop- 
erty, yet  require  the  subsidizer  to  bear 
the  consequent  financial  burden.  It  be- 
lieves the  concept  of  "avoidable  cost" 
was  not  Intended  to  protect  Conrall 
against  losses  caused  by  Conrall's  reck- 
lessness or  negligence.  SEFTA  submits 
that  "the  absence  of  any  incentive  to 
operate  the  conunuter  service  in  the 
manner  necessary  to  minimize  person- 
al injuries  and  property  damage  is 
plainly  against  public  policy."  It 
argues,  therefore,  that  Conrall  must 
be  required  to  bear  at  least  part  of  the 
financial  responsibility  for  third  party 
claims  and  damage  to  SEPTAs  facili- 
ties which  are  not  covered  by  insur- 
ance where  there  is  good  reason  to  be- 
lieve that  such  costs  are  not  "reason- 
ably and  necessarily  sustained."  

To  implement  this  principle.  SEPTA 
recommends  that  the  subsidizer  bear 
responsibility  for  costs  Incurred  under 
certain  accounts  up  to  a  level  deter- 
mined by  reference  to  past  loss  experi- 
ence In  the  operation  of  the  commuter 
service.  The  railroad  would  be  respon- 
sible for  all  costs  in  excess  of  the  level  , 
previously  determined.  The  existence 
of  the  casualty  reserve  fund  would 
have  no  t)earing  on  whether  SEPTA  or 
Conrall  would  ultimately  bear  a  partic- 
ular loss.  Rather,  the  fund  would  be 
available  for  reimbursement  only  to 
the  extent  that  aggregate  losses  did 
not  exceed  past  losses  for  the  level  of 
service  provided. 

SEPTA  states  that  the  need  for  such 
a  limitation  Is  evidenced  by  an  acci- 
dent in  1977  when  a  three  car  com- 
muter train  was  derailed  when  it 
struck  a  car  door  that  had  fallen  from 
a  CorutUl  freight  train.  There  were  no 
personal  injuries,  but  damage  was 
$50,000,  none  of  which  was  covered  by 
Insurance.  According  to  SEPTA,  the 
Inference  can  be  drawn  that  Conrall^ 
could  be  considered  negligent  for  leav- 
ing the  freight  car  door  on  the  tracks. 

Conrall  opposes  any  change  in  the 
casualty  loss  regulations,  relylng'upon 
the  following  ruling  of  the  RSPO  Di- 
rector during  the  mediation  proceed- 
ings of  February /March  1977.  (Letter 
March  9.  1977  to  counsel  of  participat- 
ing parties): 

This  matter  was  exhaustedly  considered 
by  the  Office  in  the  nilemaklnc  in  which 
the  regions]  freight  stAndards  were  adopted 
(41  FR  St  3403).  In  my  opinion,  no  casual- 
ties would  occur,  or  liabilities  accrue,  but  (or 
the  provision  of  subsidized  commuter  or 
freight  service.  In  these  circumstances,  the 


ultimate  responsibility  for  personal  »injury 
and  property  damage  must  be  borne  by  the 
subsidizer  and.  in  the  absence  of  Conrall 
consent,  cannot  be  shifted  to  the  operator 
of  the  contract  service.  This  is  not  to  say 
that  Conrall  is  entitled  to  an  indemnifica- 
tion pro\i8lon  in  its  Subsidy  Agreement 
with  SEIFTA:  however,  under  the  standards, 
(|1127.7(fH3Kvli)),  SEPTA  is  responsible 
for  any  costs  Incurred  for  personal  injury 
and  property  damage  resulting  from  the  op- 
eration of  its  commuter  service.  The  stand- 
ards make  provision  for  insurance  to  under- 
write these  losses,  and.  at  SEPTA'S  option, 
require  Conrall  to  establish  a  casualty  re- 
serve fund  for  the  purpose  of  holding 
SEPTA  harmless  for  personal  injury  and 
property  liability.  Should,  however,  insur- 
ance and/or  such  fund  prove  insufficient, 
SEPTA  must  bear  the  ultimate  responsibili- 
ty for  these  liabUltles. 

The  casualty  loss  issue,  which  arises 
under  both  the  Commuter  and  Freight 
Standards,  has  been  a  serious  and  dif- 
fictilt  one  to  resolve.  Under  both  the 
Conunuter  and  Freight  Standards,  the 
ultimate  responsibility  for  personal 
Injury  and  property  damage  is  pres- 
ently imposed  upon  the  subsidizer  on 
the  premise  that  no  casualties  would 
(xxur,  or  liabilities  tLCcrue.  but  for  the 
provision  of  subsidized  service  (see  41 
FR  32533  and  41  FR  3402).  At  the 
present  time,  subsidizers  are  acting  as 
self-insurers  for  casualty  liabilities 
under  $2,000,000  per  claim  and  Conrall 
has  obtained  insurance  protecting 
them  against  claims  between 
$2,000,000  and  $50,000,000.  In  the 
event  of  a  catastrophe,  claims  over 
$50,000,000  would  have  to  be  paid  out 
of  the  casualty  reserve  fund,  and,  if 
the  fund  were  exhausted,  the  claims 
would  be  borne  ultimately  by  the  sut>- 
sidizer. 

To  ameliorate  this  problem.  Senator 
Harrison  A.  Williams.  Jr.,  Introduced 
the  Commuter  Rail  Passenger  Service 
Continuation  BiU  1977  (8.  1890).  Sec- 
tion 301  of  this  bill  would  reduce  the 
subsidizer's  ultimate  exposure  to 
claims  under  $2,000,000  and  over 
$50,000,000  by  authorizing  the  United 
States  Railway  Association  to  reim- 
burse them  for  uninsiu^  casualty 
losses  in  amounts  not  to  exceed 
$50,000,000  for  any  single  occurrence. 
No  action  was  taken  on  this  legisla- 
tion. 

Title  II.  section  201(8)  of  the  Local 
RaU  Service  Assistance  Act  of  1978. 
(Pub.  L.  95-607.  92.  Stat.  3059)  does, 
however,  contain  a  provision  to  aid 
Congress  In  resolving  the  responsibili- 
ty for  personal  injuries  and  property 
damage.  Specifically.  Pub.  L.  95-607 
provides: 

The  Secretary  shall  in  consultation  with 
the  Association,  (United  States  Railway  As- 
sociation) conduct  a  study  to  determine  the 
best  means  of  compensating  the  Corpora- 
tion (Conrall)  for  liabilities  which  It  may 
incur  for  damages  to  i>erson8  or  property  re- 
sulting from  the  operation  of  rail  passenger 
service  required  to  be  operated  pursuant  to 
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this  subsection  of  section  303(bK2)  of  this 
title,  which  are  not  underwritten  by  private 
Insurance  carriers  or  are  not  Indemnified  by 
a  State  (or  local  or  regional  transportation 
authority).  Such  study  shall  identify  the 
nature  of  the  rislcs  to  the  Corporation,  the 
probable  degree  of  unlnsurabiUty  of  such 
risks,  and  the  desirability  and  ieasiblllty  of 
various  Indemnification  programs.  Including 
subsidy  offers  made  pursuant  to  this  sec- 
tion, self  insurance  through  a  passenger  tax 
or  other  mechanism,  or  government  indem- 
nification for  such  liabilities.  Within  one 
year  after  the  date  of  enactment  of  this 
paragraph,  the  Secretary  shall  prepare  a 
report  with  appropriate  recommendations 
and  shall  submit  such  report  to  the  Con- 
gress. Such  report  shall  specify  the  most  ap- 
propriate means  of  Indemnifying  the  Corpo- 
ration for  such  liabilities  in  a  manner  which 
shall  prevent  the  cross  subsidization  of  pas- 
senger services  with  revenues  from  freight 
services  operated  by  the  Corporation. 

After  (ireful  (»nsideration  of  the 
views  of  the  parties,  RSPO  is  not  per- 
suaded that  it  woul(l  be  appropriate  to 
modify  the  Standards  to  shift  respon- 
sibility for  casualty  losses.  Rather  we 
will  transmit  the  pleadings  (summa- 
rized below)  to  DOT  and  USRA  for 
their  consideration  and  urge  the  par- 
ties to  participate  actively  in  the 
study.  In  the  absence  of  definitive  leg- 
islation, we  would  also  encourage  the 
su^ldlzers  and  Conrall  to  continue  to 
negotiate  this  issue  In  the  hope  that  a 
reasonable  accommodation  may  be 
reached.  In  that  connection,  we  too 
have  explored  possible  alternatives 
(flat  rate,  combined  Insurance  for  all 
commuter  services— discussed  below) 
which  the  parties  may  want  to  consid- 
er. RSPO  would  of  course  be  available 
to  mediate  disputes  with  the  admonl- 
tidn  that  in  the  event  of  impasse  the 
Standards,  imposing  ultimate  liability 
on  the  subsidizer.  will  govern. 

It  should  be  noted  that  this  position 
is  consistent  with  the  position  taken 
by  Congress  In  the  Conference  Report 
to  the  Rail  Transportation  Improve- 
ment Act  (Pub.  L.  94-555)  relating  to 
Federal  Employee  Liability  Act. 
(FELA)  claims.  In  the  Conference 
Report,  the  House  concludes  that  the 
ultimate  obligations  of  FELA  claims 
rests  with  the  estates  of  the  railroad 
in  reorganization  and  not  Conrall. 
Conrall's  assumption  of  these  obliga- 
tions was  intended  only  to  prescribe 
the  mechanism  by  which  Coiu-ail  was 
to  satisfy  these  claims.  These  claims 
were  to  be  reimbursed  by  the  estates 
of  the  bankrupt  railroacL  RSPO  sees 
no  difference  between  this  position 
and  the  position  established  In  the 
Standards  if  the  parties  fall  to  negoti- 
ate an  agreement. 

1.  Wfiether  the  railroad  should  be  re- 
sponsible for  its  ovm  tPiUful,  reckless 
or  negligent  condttct  SEPTA  and 
Rhode  Island  DOT  assert  that  Conrall 
must  bear  the  responsibility  of  willful, 
reckless  or  negligent  conduct  in  the 
operation  of  commuter  rail  service  to 
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insure  that  the  service  Is  operated  in  a 
safe  efficient  manner.  SEPTA  says 
that  it  found  nothing  In  the  3R  Act.  as 
amended,  to  support  the  premise  that 
Conrail  should  be  sheltered  from  any 
financial  responsibility  for  its  conduct. 
If  a  court  determines  that  It  Is  negli- 
gent. SEPTA  Lb  willing  to  pay  for 
losses  (xx»sioned  by  such  incidents. 

Amtrak  states  that  the  railroads  . 
over  which  Amtrak  operates  its  service 
must  remain  responsible  for  at  least  a 
portion  of  the  risk  of  liability  arising 
out  of  their  own  or  negligent  conduct. 
Generally,  public  policy  requires  a  sig- 
nificant portion  of  the  risk  of  passen- 
ger operations  to  be  borne  by  the  rail- 
road. In  coimectlon  with  this  public 
policy.  Amtrak  pays  the  railroads  a 
flat  rate  per  traln-mlle  for  their  re- 
tained risk  of  liability.  Rhode  Island 
DOT  also  favors  the  flat  rate  basis  for 
covering  claims  that  are  less  than  the 
deductible. 

The  Six  Commuter  Roads  of  Chica- 
go (Chicago  Railroads)  believe  that 
wlllfullness  and  recklessness  are  never 
well  defined  and  this  would  stimulate 
controversies  between  the  operator 
and  commuter  authorities.  Further- 
more, laws  vary  from  state  to  state 
and  the  proposed  doctrine  would  be 
discriminatory  against  business  prac- 
tices in  the  business  community  where 
personal  Injury  and  liability  claims  are 
part  of  the  cost  of  doing  business.  All 
cost  of  responsibility  for  liabilities 
should  rest  with  the  public  authorities 
who  require  the  service  to  be  operated. 

Conrall  asserts  that  smythlng  but 
the  avoidable  cost  approach  taken  by 
RSPO  would  be  wrong.  In  support  of 
this,  Conrail  points  to  the  March,  1977 
ruling  of  the  Director  relating  to  a 
Conrall-SEPTA  mediation  proceeding 
in  which  the  Director  said,  "no  casual- 
ties would  (xxur  or  liabilities  accrue 
but  for  the  provision  of  subsidized 
commuter  •  •  •  service,"  Conrall  be- 
lieves it  is  obligated  to  perform  com- 
muter service  upon  receipt  of  solely 
those  costs  which  RSPO  determines  to 
be  the  avoidable  cost  of  providing  the 
service. 

According  to  Conrail,  SEPTA  places 
considerable  reliance  upon  the  phrase 
"reasonable  and  necessary"  in  its  at- 
tempt to  escape  the  financial  responsi- 
bility for  casualty  costs.  Conrail  says  it 
is  difficult  to  Imagine  how  a  casualty 
occurrence  could  be  reasonably  and 
necessarily  occasioned. 

Any  subsidy  program  which  allo- 
cates casualty  costs  will  have  a  prob- 
lem with  the  cause  of  the  occurrence  > 
and  the  degree  to  which  the  operating;  - ' 
carrier  can  insist  upon  additional  opef- 
atlng  techniques  as  a  prerequisite  to 
the  assumption  of  liability.  Conrall 
points  to  many  variables  such  as  con- 
tractual relationships  with  third  par- 
ties, condition  of  equipment,  and  eco- 
nomic and  physical  constraints  which 
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complicate  the  anicnment  of  casualty 
responsibility.  It  says  the  negll«enee 
standard  is  also  particularly  inappro- 
priate in  light  of  the  nature  of  Con- 
rail's  common  carrier  responsibility 
with  respect  to  commuter  pasaengers. 
If  financial  responsibility  is  imposed 
upon  Conrail  for  casualty  occurrences 
in  which  It  is  determined  to  have  been 
negligent  under  the  ordinary  practice 
of  imputing  negligence,  Conrail  could 
have  the  potential  of  liability  in  virtu- 
ally all  casulty  occurrences.  It  is  clear, 
according  to  Conrail.  that  subsidizer* 
are  in  fact  attempting  to  shift  the  full 
responsibility  of  casualty  occurrences 
relating  to  commuter  service  to  Con- 
rail. It  is  not  clear  to  Conrail  how  it 
would  be  able  to  esUblish  that  it  had 
not  been  negligent  In  a  particular  oc- 
currence. 

Another  area  of  concern  to  Conrail 
arises  if  Conrail  accepts  responsibility 
for  a  particular  occurrence  In  which  a 
subsidizer  has  control  over  the  com- 
muter service  including  the  level  of  ex- 
penditures which  might  eliminate  cas- 
ualty occurrences. 

SEPTA'S  argument  that  Conrail 
must  be  required  to  bear  some  risk  of 
liability  for  casualty  occurrences  to 
create  incentive  to  operate  in  an  effi- 
cient and  safe  manner  is  highly  sus- 
pect in  Conrail's  eyes.  Conrail  does  not 
believe  that  its  employees  would  will- 
fully, intentionally  or  recklessly  en- 
danger the  safety  of  passengers  and 
themselves. 

Conrail  contends  that  the  imposition 
of  liability  for  negligence  will  create 
significant  problems  for  the  processing 
of  third-party  claims.  If  the  ultimate 
responsibility  for  casualty  costs  is  to 
be  allocated  on  a  fault  basis,  the  rail- 
road's or  subsidizer's  ability  to 
promptly  settle  claims  would  be  im- 
paired. In  response,  Rhode  Island 
DOT  says  that  there  should  be  no  dif- 
ferentiation between  the  suljsidizer. 
the  owner  of  the  equipment,  and  third 
parties.  The  owner  of  the  equipment 
should  have  adequate  insurance  cover- 
age. 

In  its  reply.  SEPTA  voices  opposi- 
tion to  the  comments  made  by  Conrail 
and  the  Chicago  railroads  relating  to 
the  assessment  of  fault  to  the  subsidiz- 
er on  the  premise  that  if  it  were  not 
for  the  commuter  service  there  would 
t>e  no  casualty  occurrence  and  subse- 
quent loss. 

2.  Whether  Question  1  should  be  re- 
solved differently  if  the  railroad's  con- 
duct causes  direct  personal  injury  or 
property  damage  to  the  subsidizer,  as 
distinguished  from  third  parties.  The 
parties  generally  agreed  that  there 
should  not  be  a  distinction  for  third 
parties  claims  and  relied  on  their  com- 
ments relating  to  Question  No.  1.  Con- 
rail reaffirmed  its  position  that  the  ul- 
timate responsibility  for  all  direct  per- 
sonal and  property  damage  to  the  sub- 
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skUzer's  equipment  and  property  rests 

with  the  subsidizer. 

3.  Whether  the  railroad  thoydd  be  re- 
sponsible  for  excess  losses  as  measured 
by  past  loss  experience  in  the  oper- 
ation of  a  similar  level  of  commuter 
service.  SEPTA  believes  that  reference 
to  actual  past  losses  would  be  an  ap- 
propriate technique  for  allocating 
losses  when  it  is  difficult  to  determine 
fault. 

Rhode  Island  DOT  comments  that  It 
was  clear  that  some  party  must  suffer 
the  exposure,  but  that  the  commuter 
agencies,  for  the  most  part,  do  not 
have  the  ability  to  collect  from  their 
constituent  jurisdictions  for  the  cost 
of  any  Judgment.  On  the  other  hand. 
Congress  has  mandated  that  there 
should  be  no  cross  subsidization  t>e- 
tween  the  various  services.  Therefore, 
the  railroads  should  not  be  forced  to 
carry  the  burden. 

Amtrak  states  that  the  railroad 
should  be  responsible  for  excess  losses 
as  measured  by  prior  experience. 

The  Chicago  Railroads  answer  in  the 
negative  to- this  question,  stating  that 
past  experience  on  casualty  losses  fall 
to  measure  the  impact  of  future  infla- 
tion in  the  economy.  Further,  this  ap- 
proach does^  not  reflect  the  increasing 
willingness  of  Juries  to  award  larger 
settlements. 

Conrail  does  not  believe  that  past 
loss  experience  would  be  an  appropri- 
ate guideline  for  paying  excess  losses 
because  of  the  following: 

(a)  The  loss  experience  of  the  previ- 
ous bankrupt  railroads  is  likely  to  bear 
slight  resemblance  to  the  loss  experi- 
ence which  would  have  been  occa- 
sioned by  a  solvent  carrier. 

(b)  Prior  to  the  adoption  of  the 
RSPO  Standards,  there  was  little 
reason  for  the  railroads  to  identify 
casualty  losses  to  a  particular  service 
or  Implement  procedures  to  permit 
segregation  of  such  costs;  and 

(c)  The  absence  of  any  such  acci- 
dents during  a  specified  period  is  no 
assurance  that  a  safely  run  conunuter 
ser\ice  may  be  able  to  continue  to 
avoid  a  major  catastrophe. 

4.  WheUier  the  railroad  or  the  subsi- 
dizer should  be  responsible  for  losses 
arising  from  an  unintentional  acci- 
dent or  act  of  God.  On  this  question 
SEPTA  concurs  that  the  subsidizer 
should  be  financially  responsible  for 
losses  arising  from  acts  of  Ood  which 
are  inherent  in  the  operation  of  the 
service  but  reiterates  its  general  theme 
that  it  would  not  agree  to  bear  the  re- 
sponsibility for  unintentional  acci- 
dents. 

Amtrak  comments  that  to  determine 
the  responsibility  of  a  casualty  loss  on 
the  basis  of  whether  it  resulted  from 
an  act  of  God  would  invite  needless 
litigation.  The  risk  of  liabUity  should 
be  allocated  among  the  parties  on  an 
arbitrary  basis  without  regard  to  fault. 


The  subsidizer.  according  to  Amtrak. 
should  bear  the  cost  of  aU  liability 
arising  out  of  subsidised  operations 
through  a  flat  rate  reimbursement  no 
the  railroads  for  the  risk  they  have  re- 
tained. 

The  Chicago  Railroads  take  a  firm 
position  that  all  losses  should  be  fully 
compensated  by  the  sutwidizing 
agency.  Conrail  agrees  with  this  view. 

5.  Whether  the  ultimate  responsibili- 
ty for  catastrophic  lou  should  be  shift- 
ed from  the  subsidizer  to  the  Federal 
GitvemmenL  With  the  exception  of 
Amtrak.  which  takes  no  official  posi- 
tion on  this  question  other  than  to  say 
that  the  railroad  should  retain  a  sig- 
nificant share  of  the  risk,  none  of  the 
parties  had  any  objection  to  shifting 
the  burden  of  covering  catastrophic 
losses  to  the  Federal  Oovemment. 

NJDOT  raises  the  point  that  in 
many  states.  Including  New  Jersey,  the 
state  constitution  forbids  open-ended 
agreements  which  have  no  maximum 
dollar  limitation.  In  the  event  of  cata- 
strophic lasses,  the  New  Jersey  Com- 
muter Operating  Agency  could  be  held 
criminally  liable  if  it  agreed  to  pay 
losses  which  exceeded  available  appro- 
priations. 

NJDOT  suggests  that  the  contract 
language  contained  in  the  NJDOT 
proposed  agreement  with  Conrail  is  a 
viable  way  of  handling  the  casualty 
and  property  damage  issues  In  this 
rulemaking.  The  contract  language  ne- 
gotiated by  NJEKDT  and  Conrail  gener- 
ally follows  the  allocation  procedures 
contained  In  the  Standards.  When  cas- 
ualty occurrences  arise  from  incidents 
affecting  NJDOT  Contract  Ser\ices 
and  other  services,  NJDOT  is  responsi- 
ble for  injuries  to  and  property 
damage  of  contract  service  employees 
and  passengers.  All  other  categories  of 
liability  and  property  damage  costs  in 
the  proposed  NJDOT  agreement  are 
the  responsibility  of  Conrail.  In  as- 
signing liability  costs  between  NJDOT, 
Conrail,  and  Amtrak,  the  contract  as- 
sesses liability  to  the  parties  on  a  no- 
faulUbasls. 

'  In  the  event  of  further  negotiations 
on  this  issue,  the  assignment  of  liabili- 
ty on  a  negotiable  and  reasonable 
basis  cannot  be  overstressed.  In  a 
recent  Commission  compensation  case 
involving  Amtrak  and  the  Texas  and 
Pacific  Railroad,  the  liability  issue  en- 
gendered diverse  opinions  on  what  was 
reasonable  and  equitable.  Amtrak 
relied  on  a  rate  per  train-mile  specified 
in  its  national  contract  as  a  just  and 
reasonable  ba.sis  of  compensation  for 
assumption  of  liability  by  the  Texas 
and  Pacific  Railroad.  Texas  and  Pacif- 
ic felt  that  this  amount  «-as  entirely 
beyond  the  realm  of  reason,  arguing 
that  at  Amtrak's  proposed  rate  per 
train-mile,  it  would  take  20-25  years  to 
be  made  whole  on  a  small  claim.  After 
over    three    years    of    litigation,    the 


Commission  doubled  the  traln-mlle 
rate  in  Its  final  determination  (348 
ICC  645).  This  Illustrates  the  futility 
of  negotiating  from  extreme  positions. 
Whatever  the  merit  of  a  flat  rate  reso- 
lution, RSPO  would  expect  the  parties 
to  negotiate  constructively  and  in  good 
faith.  As  noted.  RSPO  is  available  to 
mediate  differences. 

As  pointed  out  above,  all  of  the  par- 
ties who  commented  on  the  ultimate 
responsibility  for  catastrophic  loss  fa- 
vored shifting  the  burden  to  the  Fed- 
eral government.  Legislation  contained 
in  Pub.  L.  95-607  provides  for  the  DOT 
and  the  USRA  to  conduct  a  study  to 
determine  the  best  means  of  compen- 
sating Conrail  for  liabilities  which  it 
may  incur  for  damages  to  personal 
property,  resulting  from  the  operation 
of  rail  passenger  service  required  to  be 
operated  pursuant  to  the  3R  Act,  as 
amended,  which  are  not  underwritten 
by  private  insurance  carriers  or  are 
not  indemnified  by  a  state,  local  or  re- 
gional transportation  authority.  By 
November  8,  1979,  the  Secretary  shall 
prepare  a  report  with  appropriate  rec- 
ommendations and  submit  the  report 
to  Congress. 

In  the  absence  of  an  agreement  and 
pending  Congressional  direction,  the 
Standards  do  provide  a  reasonable 
basis  for  assigning  the  costs  of  liability 
and  indemnification.  RSPO  recognizes 
a  problem  that  could  arise  if  subsidiz- 
ers  incur  a  rash  of  incidents  below  the 
$2,000,000  deductible  coupled  with  a 
catastrophic  loss  in  excess  of  the 
$50,000,000  maximum.  The  end  result 
could  be  the  discontinuanee  of  the 
commuter  service  If  local  or  state  laws 
prohibit  additloiud  payments  to  cover 
such  losses. 

Recent  history  Indicates  that  the 
$50  million  maximum  may  be  ade- 
quate. In  separate  incidents  in  1971 
and  1973  (the  latter  resulting  in  loss  of 
life)  total  claims  were  approximately 
$2.1  million  and  $15  million,  respec- 
tively. 

Nevertheless,  the  commuter  authori- 
ties should  explore  with  Conrail  the 
prospects  for  insurance  coverage  in 
excess  of  $50  million  if  they  feel  the 
risk  of  claims  over  the  present  maxi- 
mum is  distinct.  RSPO's  discussions 
with  Insurance  persons  Indicates  that 
additional  coverage  may  be  available 
In  a  premium  range  of  five  to  six  thou- 
sand dollars  per  million  dollars  of  cov- 
erage. Thus,  an  additional  $25  million 
in  coverage  could  cost  approximately 
$125,000  to  $150,000  per  year.  It  also 
may  be  possible  to  reduce  exposure 
with  a  policy  similar  to  the  one  pres- 
ently In  effect  for  the  subsidized 
freight  lines  where  the  deductible  is 
lowered  from  $2  million  to  $100,000 
per  occurrence  for  an  annual  premium 
of  $400,000  per  year.  The  commuter 
authorities  should  seriously  consider 
the  feasibility  of  banding  together  to 
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reduce  their  individual  exposure.  In- 
formation available  to  RSPO  suggests 
that  this  may  be  more  economical 
than  the  current  insuring  mechanism 
of  being  a  rider  on  Coiuidl's  standard 
policy. 

Part  1127  of  Chapter  X  of  Title  49  of 
the  Code  of  Federal  Regulations  ap- 
pended to  this  report  is  revised  and 
adopted  effective  retroactively  to:  Jan- 
uary 1,  1978  for  the  accounting  system 
revisions:  October  1,  1978  for  repeal  of 
the  emergency  operating  payment  sec- 
tion (S  1127.10):  and  November  8,  1978 
for  new  provisions  covering  additional 
passenger  service  (new  { 1127.10)  and 
coverage  of  commuter  services  that 
were  previously  exempt  from  the 
Standards  (9  1127.3(f)). 

This  decision  does  not  significantly 
affect  the  quality  of  the  human  envi- 
roiunent. 

Issued  March  9,  1979  by  Alexander 
L.  Morton,  Director.  Rail  Services 
Planning  Office. 

By  the  Commimlon. 

H.  G.  HOMKE,  Jr.. 
Secretary. 

PAIT  1127— CTANDAIOS  KM  OffTEKMINMO 
COMMUTEK  KAa  S«VKi  CONTmUATlON 
SUtSMNES 

Sec 
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Formula  (SFGT). 

AuTHORrrr:  Sec.  205(dKSXA)  and  (6)  of 
the  Regional  Rail  Reorganization  Act  of 
1973.  Pub.  L.  93-236.  87  Stat.  985,  994,  as 
amended  by  section  309  of  the  Railroad  Re- 
vltallzatlon  and  Regulatory  Reform  Act  of 
1976,  Pub.  L.  94-210.  90  SUt.  31.  57;  Pub.  L. 
95-473,  92  Stat.  1355  (49  U.S.C.  10362). 

S11Z7.I    Definitions. 

Unless  otherwise  required  by  the 
context,  the  following  definitions 
apply  in  this  part: 

"Account"  means  an  account  in  the 
ICC's  Uniform  System  of  Accounts  for 
Railroad  Companies  (49  CFR  Part 
1201). 

"3R  Act"  means  the  Regional  Rail 
Reorganization  Act  of  1973  (Public 
Law  93-236  (45  U.S.C.  701  et  seq.))  as 
amended  by  the  Railroad  Revltallza- 
tlon  and  Regulatory  Reform  Act  of 
1976  (Pub.  L.  94-210  (90  SUt.  31  et 
teq.))  and  the  Local  Rail  Service  As- 
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sistance  Act  of  1978  (Pub.  L.  95-607  (92 
Stat.  3059  et  sea  ))• 

" Actual"  means  charges  in  the  rail- 
road's accounts  for  facilities,  proper- 
ties and  services  which  are  directly 
identified  with  (»mmuter  service  ex- 
cluding those  costs  which  are  appor- 
tioned under  section  1127.7(f). 

"Amtrak"  means  the  National  Rail- 
road Passenger  Corporation. 

"Base  period"  means  a  minimum  of 
three  months  and  a  maximum  of 
twelve  months  for  which  the  latest 
traffic,  revenue  and  cost  data  are 
available. 

"Common  costs"  means  charges  in 
the  railroad's  accounts  for  facilities, 
properties  and  services  in  the  designat- 
ed area  which  are  incurred  by  the  sub- 
sidizer and  other  users  and  which  are 
not  solely  for  the  benefit  of  a  particu- 
lar service. 

"Commuter  service"  means  the  spe- 
cific service  for  which  the  subsidizer 
has  offered  or  agreed  to  make  continu- 
ation payments. 

"Conrail"  means  the  Consolidated 
Rail  Corporation. 

"Designated  area"  means  a  portion 
of  the  railroad's  facilities,  such  as 
track  segments,  buildings  and  yards, 
for  which  costs  are  collected  and  ap- 
portioned between  commuter  and 
other  services.  A  designated  area  may 
extend  beyond  or  outside  the  commut- 
cr  service  ftre&. 

"FacUities  Utilization  Plan"  means 
a  doctmient  identifying  and  itemizing 
the  road  and  equipment  properties 
used  In  providing  commuter  passenger 
service. 

"Form  R-1"  means  the  railroad's 
annual  report  filed  with  the  ICC  in  ac- 
cordance with  the  requirements  of  sec- 
tion 20  of  the  Interstate  Commerce 
Act. 

"ICC"  means  Interstate  Conunerce 
Conunisslon. 

"Manpower  Utilization  Plan"  means 
a  document  identifying  the  railroad 
forces  used  in  providing  commuter 
passenger  service. 

"4R  Act"  means  the  Railroad  Revl- 
tallzatlon  and  Regulatory  Reform  Act 
of  1976,  Pub.  L.  94-210  (90  Stat.  31  et 
seq.). 

"Railroad"  means  a  common  carrier 
by  railroad,  as  defined  in  section  1(3) 
of  the  Interstate  Commerce  Act  (49 
UJ3.C.  1(3)),  Including  Conrail  and 
Amtrak. 

"RSPO"  means  the  RaU  Services 
Planning  Office  of  the  ICC. 

"Secretary"  means  the  Secretary  of 
Transportation  or  his  designated  rep- 
resentative.   

"Standards"  means  49  CFR  Part 
1127  Standards  for  E>etermlnlng  Com- 
muter RaU  Service  Continuation  Sub- 
sidles. 

"Subsidizer"  means  a  SUte  or  a  local 
or  regional  transportation  authority 
which  offers  to  make  or  makes  a  pay- 
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ment  to  continue  commuter  rftll  ■erv- 
Ice  pursuant  to  sections  804(c)  and 
304(e)  of  the  3R  Act  as  amended. 

"Subsidy  period  "  means  the  tenn  for 
which  a  subsidy  agreement  has  been 
negotiated  and  is  In  operation. 

"XX"  meana  that  where  this  noU- 
tlon  precedes  the  last  four  digits  of  an 
account  number  (e.g.  XX-10-02).  all 
accounts  with  identical  last  four  digits 
(e.g.  11-16-02.  21-16-02.  41-16-02  and 
61-16-02)  are  to  be  Included. 

§1127  J        Pnrpoflc  and  scope. 

(a)  Section  304(e)(1),  as  amended,  of 
the  3R  Act  requires  Conrail  (or  a  prof- 
itable railroad)  to  provide  commuter 
rail  service  for  a  period  of  180  days 
commencing  April  1.  1976.  on  all  rail 
properties  over  which  a  railroad  in  re- 
organization in  the  Northetat  and 
Midwest  Region,  or  a  person  leased, 
operated,  or  controlled  by  such  a  rail- 
road, was  providing  service  as  of  that 
date  regardless  of  whether  or  not  the 
properties  were  designated  in  the 
Pinal  System  Plan  of  the  United 
States  Railway  Association  as  rail 
properties  over  which  rail  service  is  re- 
quired to  be  operated. 

(b)  Section  304(cK2KA)  and  section 
304(eK4)  of  the  3R  Act.  as  amended, 
provide  that  no  commuter  rail  service 
may  be  discontinued,  and  no  rail  prop- 
erties may  be  abandoned,  if  a  subsidiz- 
er  offers  financial  assistance  in  the 
form  of  a  rail  service  continuation 
payment  which  la  designed  to  cover 
the  difference  between  the  avoidable 
costs  of  providing  commuter  rail  serv- 
ice on  the  rail  properties  and  the  rev- 
enues attributable  to  such  properties, 
together  with  a  reasonable  return  on 
the  value  of  the  properties. 

(c)  Section  205(dX6)  of  the  3R  Act, 
as  amended,  authorizes  RSPO  to  de- 
termine and  publish  Standards  for  de- 
fining (1)  the  "revenue  attributable  to 
the  rail  properties".  (2)  the  "avoidable 
coat  of  providing  ser\ice".  and  (3)  a 
"reasonable  return  on  value",  as  those 
phrases  are  used  in  section  304  of  the 
3R  Act.  as  amended. 

(d)  Section  20S(dK5)  of  the  3R  Act. 
as  amended,  directs  RSPO  to  deter- 
mine and  publish  Standards  for  the 
computation  of  subsidies  for  commut- 
er rail  ser\-ice  (except  passenger  serv- 
ice compensation  disputes  subject  to 
the  jurisdiction  of  the  ICC)  which  are 
consistent  with  the  compensation 
principles  described  In  the  Pinal 
System  Plan  and  which  avoid  cross 
subsidization  among  commuter,  inter- 
city, and  freight  rail  services. 

(e)  These  reg\ilations  set  forth  a 
method  for  establishing  an  estimated 
subsidy  payment,  which  will  enable  a 
prospective  subsidlzer  to  formulate  a 
subsidy  offer  within  the  context  of 
section  304  of  the  3R  Act.  as  amended, 
and  provide  a  basis  for  subsidy  pay- 
ment pending  the  negotiation  of  a  sub- 
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sidy  agreement.  When  an  agreement  Is 
concluded,  subsequent  payments  shall 
be  based  on  the  negotiated  subsidy. 
The  final  payment  shall  be  adjusted  to 
reflect  the  actual  revenues  derived, 
avoidable  costs  incurred  and  value  of 
the  properties  used  In  the  subsidy 
period. 

(f)  Section  304(eX4KC)  of  the  3R 
Act.  as  amended,  provides  that  the 
Commuter  Standards  published  as  49 
CFR  Part  1127,  SUndards  For  Deter- 
mining Commuter  Rail  Service  Con- 
tinuation Subsidies  under  section 
205(d)  (SKA)  and  (6)  of  the  3R  Act,  as 
amended,  shall  apply  to  rail  passenger 
8er\'ice  provided  under  an  agreement 
or  lease  pursuant  to  sections  303(bK2) 
or  304(cM2KB)  of  the  3R  Act,  as 
amended,  when  an  offer  Is  made  for 
the  continuation  of  rail  passenger 
service  beyond  the  period  required  by 
such  agreement  or  lease. 

11127.3    SiitaMy  agTMBMnt 

(a)  Notice  of  IntentioTi.  A  prospec- 
tive subsidlzer  shall  notify  the  railroad 
of  its  intention  to  offer  financial  as- 
sistance for  the  continuation  of  com- 
muter service  no  later  than  40  days 
before  the  offer  is  to  be  tendered.  The 
Notice  shall  specify: 

(1)  All  modifications  in  the  fares  to 
be  charged  and  in  the  existing  level  of 
service.  Including  changes  In  routes, 
schedules,  train  seating  capacity,  per- 
formance standards,  equipment  units, 
and  such  other  dimensions  of  service 
as  the  subsidlzer  may  specify: 

(2)  The  length  of  the  subsidy  period: 
and 

(3)  The  name  and  address  of  the 
prospective  subsidlzer. 

A  copy  of  the  Notice  shall  be  served 
concurrently  on  RSPO  and  the  Secre- 
tary. 

(b)  Subsidy  Estimate.  The  railroad 
shall  compute  a  subsidy  estimate 
predicated  on  the  Information  con- 
tained in  the  Notice  and  the  revenues 
attributable,  avoidable  costs  of  provid- 
ing service,  and  reasonable  return  on 
value  for  the  based  period  In  accord- 
ance with  the  methodology  prescribed 
In  K  1127.6  through  1127.9  and  Ln  the 
format  specified  In  Appendix  I  to  this 
part.  The  estimate  shall  be  adjusted  as 
necessary  to  allow  for  any  actual  or 
projected  variations  in  service,  e.g.  sea- 
sonal fluctuations  in  traffic  or  extraor- 
dinary events  affecting  service  levels. 
The  leases  of  any  adjustments  shall  be 
stated  with  particularity.  The  rail- 
road's estimate  and  the  general  terms 
it  proposes  for  an  agreement  shall  be 
served  on  the  prospective  subsidlzer 
(with  copies  to  RSPO  and  the  Secre- 
tary-) as  soon  as  possible  but  not  later 
than  30  days  after  the  Notice  Is  re- 
ceived. 

(c)  Offer  of  Financial  Assistance, 
The  prospective  subsidlzer  mxist  for- 
mulate an  offer  of  subsidy  predicated 
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on  the  railroad's  estimate,  but  may 
propose  modifications  which  are  con- 
sistent with  these  Standards.  Subsidy 
offers  must  l>e  served  on  the  railroad 
(with  copies  to  RSPO  and  the  Secre- 
tary) not  less  than  60  days  before  the 
end  of  the  subsidy  period.  The  offer 
shall  contain: 

(DA  subsidy  estimate  In  the  form 
prescribed  In  Appendix  I  to  this  part; 

(2)  A  resolution,  authorization  or 
other  evidence  that  the  prOTpectlve 
subsidlzer  has.  or  within  a  reasonable 
time  wni  have,  the  authority  to  ex- 
ecute and  fulfill  an  agreement  to  sub- 
sidize the  service: 

(3)  Information  demonstrating  that 
the  prospective  subsidlzer  has.  or 
within  a  reasonable  time  will  have,  the 
fiiuuicial  resources  to  subsidize  the 
service  and  otherwise  fulfill  Its  con- 
tractual obligations:  and 

(4)  A  subsidy  payment  for  the  first 
month  of  service. 

(d)  Negotiations— iiy  QmeraL  The 
railroad  and  the  prospective  subsidlzer 
shall  negotiate  an  Initial  subsidy 
agreement  as  soon  as  possible.  The 
parties  may  agree  In  arm's-length  ne- 
gotiations to  provisions  which  modify 
the  Standards,  subject  to  review  of 
such  modifications  by  RSPO.  RSPO 
would  not  expect  to  disapprove  vari- 
ations from  the  Standards  which  are 
the  product  of  arm's-length  negotia- 
tions and  which  are  shown  to  be  rea- 
sonable in  the  light  of  the  pertinent 
facts  and  circumstances.  When  an 
agreement  has  been  reached,  a  copy 
shall  be  filed  promptly  with  RSPO  for 
Its  review? 

(2)  Siffniflcant  Use.  Unless  the  par- 
ties agree  otherwise,  the  subsidlzer 
shall  be  deemed  a  significant  user  of 
the  rail  properties  In  the  areas  desig- 
nated on  the  facilities  utilization  plan, 
and  shall  be  assigned  the  directly  Iden- 
tifiable and  common  costs  of  providing 
the  commuter  passenger  service. 

(3)  Insiffnificant  Use.  A  subsidlzer 
proposing  incidental  use  of  rail  proper- 
ties In  the  designated  area  may  be  as- 
signed the  directly  Identifiable  costs 
Incurred  in  providing  the  commuter 
passenger  services,  plus  an  allowance 
for  overhead  as  negotiated  by  the  par- 
ties. If  the  parties  are  unable  to  agree 
on  an  overhead  allowance,  the  meth- 
odology for  apportioning  common 
costs  specified  in  {  1127.7  shall  apply. 

(4)  Mediation.  Upon  request  of 
either  party.  RSPO  will  mediate  dis- 
agreements concerning  the  facilities 
utilization  plan,  the  manpower  utilbsa- 
tlon  plan,  the  subsidy  agreement  and 
the  application  of  these  Standards. 

(e)  Subsidy  Payments.  The  subsidlz- 
er shall  make  subsidy  payments 
monthly  in  advance,  based  either  upon 
the  negotiated  estimate,  or  In  the  ab- 
sence of  a  subsidy  agreement,  upon 
the  subsidizer's  offer  of  financial  as- 
sistance. The  pajrment  shall  be  deter- 


mined by  dividing  the  total  subsidy  by 
the  number  of  months  in  the  subsidy 
period.  Interest  on  overdue  subsidy 
payments  shall  accrue,  at  a  rate  of  100 
basis  points  (1  percentage  point)  above 
the  prime  rate  currently  quoted  at  a 
principal  bank  In  the  commuter  serv- 
ice area,  for  such  period  as  they 
remain  unpaid  and  the  railroad  has 
not  terminated  the  service.  The  final 
subsidy  payment  shall  be  adjusted  ret- 
roactively within  60  days  of  the  filing 
of  thd  final  Financial  Status  Report 
required  by  paragraph  (f)  of  this  sec- 
tion to  reflect  the  actual  revenues  de- 
rived, avoidable  costs  Inciirred  and 
value  of  the  properties  used  In  provid- 
ing rail  commuter  service  during  the 
subsidy  period.  The  milroad  shall  es- 
tablish a  system  to  collect  the  data 
necessary  to  make  the  adjustment.  If 
the  subsidlzer  is  entitled  to  a  refund, 
the  railroad  shall  pay  interest  on  the 
overpayment,  at  a  rate  of  100  basis 
points  (1  percentage  point)  above  the 
prime  rate  ciurently  quoted  at  a  prin- 
cipal bank  In  the  commuter  service 
area,  accruing  from  the  end  of  the 
subsidy  period  until  the  refund  is 
made. 

(f)  Financial  Status  Report  The 
railroad  shall  submit  to  the  subsidlzer 
and  RSPO  a  Fliuuiclal  Status  Report 
in  the  form  prescribed  in  Appendix  II 
to  this  part  within  60  days  after  the 
end  of  each  three  months  of  the  subsi- 
dy period.  Significant  deviations  from 
the  sul>sidy  estimate  must  be  ex- 
plained. Unless  the  parties  otherwise 
agree,  the  second-to-last  report  shall 
be  the  basis  for  negotiating  the  subse- 
quent subsidy  agreement  The  final 
report  shall  be  the  basis  of  the  subsidy 
pajrment  adjustment. 

i  1127.4    intcrpretatioiu  of  the  Standarda. 

Parties  desiring  an  interpretation  of 
the  Standards  should  file  a  written  pe- 
tition citing  the  section  Involved  and 
setting  forth  their  ix>sition  and  ration- 
ale. If  the  request  arises  from  a  dis- 
pute with  other  parties,  the  petitioner 
should  identify  those  parties  and  serve 
each  of  them  with  a  copy.  Parties  de- 
siring to  file  a  reply  must  do  so  within 
10  days  of  their  receipt  of  the  petition. 
RSPO  will  Issue  an  interpretation, 
unless  It  concludes  that  the  matter 
raised  requires  amendment  of  the 
Standards,  in  which  case  RSPO  will 
institute  a  rulemaking  proceeding. 

S  1127.5    AeccM  to  records,  audit  and  in- 
spection. 

(a)  The  subsidlzer,  RSPO.  and  the 
Secretary  shall  have  reasonable  access 
to  the  records,  accounts,  working 
papers,  and  other  docimients  and  to 
the  properties  and  equipment  of  any 
railroad,  which  provides  commuter 
passenger  service  or  whose  properties 
and  equipment  are  used  In  providing 


ccxnmuter  passenger  service  for  the 
following  purposes: 

(1)  To  verify  the  accuracy  and  com- 
pleteness of  the  subsidy  estimate,  the 
facilities  utilization  plan,  the  manpow- 
er utilization  plan,  and  the  Financial 
Status  Reports; 

(2)  To  audit  the  actual  revenues  at- 
tributable, costs  Incurred  and  service 
units  maintained  during  the  subsidy 
period; 

(3)  To  inspect  the  properties  and 
equipment  used  In  providing  the  com- 
muter passenger  service  and  to  meas- 
ure the  performance  of  the  railroad 
under  the  offer  of  financial  assistance 
and  the  subsidy  agreement;  or 

(b)  The  properties  and  records  de- 
scribed In  paragraph  (a)  of  this  sectlop 
shall  be  made  available  for  inspection 
and  examination  by  the  subsidlzer, 
RSPO,  and  the  Secretary  during  regu- 
lar business  hours  at  a  time  and  place 
mutually  agreeable  to  the  parties.  The 
railroad  shall  also  reproduce  such  rec- 
ords, providing  the  requesting  party 
pays  the  reasonable  cost  thereof. 

f  1127.6    Rerenues  attributable  to  commut- 
er rail  aenricc. 

The  revenues  attributable  to  com- 
muter rail  service  shall  be  the  total  of 
the  revenues,  rentals  and  .allowances 
assigned  in  accordance  with  this  sec- 
tion. Where  a  third  party  controls  rev- 
enues or  rents  attributable  to  the  com- 
muter service,  the  railroad  shall  credit 
the  commuter  service  with  the 
amounts  of  such  revenues  or  rents 
credited  to  it  by  the  third  party,  and 
shall  use  Its  best  efforts  to  negotiate 
equitable  apportionments.  Revenues 
attributable  to  two  or  more  commuter 
services  shall  be  apportioned  between 
them  on  the  basis  of  car-miles  operat- 
ed under  the  respective  offers  of  fi- 
nancial assistance  or  subsidy  agree- 
ments. The  revenues,  rentals  and 
allowances  assigned  shall  l>e  derived 
from  the  following  accounts. 

(a)  Revenue  Accounts.  (1)  Account 
101— Freight  (Mail  portion)  Account 
102— Passenger;  Account  103— Passen- 
ger Related;  Account  104— Switching; 
Account  IDS— Water  Transfers,  The 
revenues  assigned  to  these  accounts 
shall  be  the  actual  revenues  attributa- 
ble to  commuter  service  that  are  di- 
rectly identified  with  the  operation  of 
commuter  trains,  excluding  rail  service 
continuation  pajmients. 

(2)  Account  110— Incidental  The 
revenues  assigned  to  this  account' 
earned. on  commuter  trains  shall  be 
credited  directly  to  the  commuter 
service.  The  commuter  service  portion 
of  revenues  generated  at  fixed  facili- 
ties used  In  common  with  other  serv- 
ices shall  be  determined  from  the  rela- 
tive passenger  on-off  counts  (including 
pass  riders)  at  those  facilities.  Special 
studies  of  on-off  counts  may  be  substi- 
tuted for  continuous  records  of  such 
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counts  where  desired.  Any  amounts  In- 
cluded In  this  account  from  the  sale  of 
electric  current  or  power  shall  be  as- 
signed to  commuter  service  In  accord- 
ance with  9  1127.7(f  K3Kv)  if  related  to 
train  operaUons  and  ($  1127.7(fK3Kix)) 
if  related  to  yard  operations. 

(3)  Account  121— Joint  facUity—Cr^ 
Account  122— Joint  facUity-Dr.  To 
the  extent  that  the  terms  of  Joint  fa- 
cility agreements  yield  apportion- 
ments of  revenues  to  commuter  serv- 
ices, the  amounts  so  yielded  shall  be 
credited  or  debited  directly  to  the 
conunuter  service.  If  the  terms  of  the 
agreements  do  not  yield  such  appor- 
tloiunents,  passenger  on-off  counts  (In- 
cluding pass  riders)  shall  be  the  basis 
of  apportionment  at  Joint  faculties 
where  passengers  are  boarded  or  dis- 
charged; and  at  other  facilities  counts 
of  cars  handled  as  developed  from  spe- 
cial studies  or  continuous  records  shall 
be  the  basis  of  apportionment. 

(b)  Rentals— Account  SIO— Miscella- 
neous rent  income.  The  rentals  as- 
signed to  this  account  which  are  at- 
tributable to  commuter  service  shall 
be  the  actual  amount  derived  from  the 
rental  of  commuter  service  equipment 
or  other  property  Including  property 
owned  by  the  subsidlzer,  Conrail. 
Amtrak  or  other  parties. 

(c)  Pass  Rider  AUotoance.  Attributa- 
ble revenues  of  the  commuter  service 
shall  be  credited  with  an  allowance  for 
passengers  using  passes  or  reduced 
fare  tickets  issued  by  the  railroad  (or 
predecessor  companies).  The  parties 
may  continue  existing  practices  for 
crediting  such  allowances.  In  the  ab- 
sence of  an  agreement,  the  amount  of 
such  credit  shall  be  determined  on  the 
basis  of  ciurently  applicable  fares 
charged  revenue  commuter  passen- 
gers. 

(d)  Conversion  Chart  for  Revenue 
Accounts. 


Revenue  Account 
TtUe 


Previous  Aooount    Present 

Number  Account 

number 


Freight  (Man 

101 

101 

portion). 

Passencer 

103 

103 

Paasenacr  Rdated  — 

10S,10«.106.108.1S1 

103 

Rwttchlnc 

110 

104 

Water  Transfers 

lU 

106 

Incidental 

lS3.in.lSa.141.143.lU 

110 

Joint  FteUltr-Cr.... 

161 

131 

Joint  PacUltjr-Or. . 

163 

133 

Mlsoellaneous  Rent 

610 

610 

iDcome. 

S  1127.7    Avoidable  costs  of  iMwiding  serv- 
ice. 

(a)  Assignment  of  Cost*.  To  the 
maximum  extent  practicable,  the  di- 
rectly identifiable  and  common  costs 
assigned  to  the  commuter  service  shall 
be  developed  from  a  facilities  utiliza- 
tion plan  and  a  manpower  utilization 
plan,  with  the  assistance  of  available 
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and  appropriate  coat  and  accounting 
records  such  as  time  sheets,  material 
requisitions,   charge  cards,   vouchers, 
and  the  like.  (All  accounts  shall  be 
separated  between  labor  and  material 
(non-labor)  charges.)  Otherwise,  costs 
may  be  assigned  to  the  commuter  serv- 
ice in  a  manner  agreed  to  by  the  par- 
ties. The  parties  may  rely  on  historical 
data;  conduct  special  studies:  develop 
their    own     apportionment     formula 
based  on  use;  or  agree  on  a  combina- 
tion of  these  methods.  Upon  request 
of  either  i»arty.  RSPO  will  mediate 
disputes  concerning  the  proper  meth- 
odology for  assigning  costs.  Any  costs 
which  are  not  assigned  under  the  fore- 
going procedures  shall  be  assigned  in 
accordance  with  the  methodology  pre- 
scribed in  paragraphs  (e)  and  (f)  of 
this  section,  subject  to  the  condition 
that  either  party  may  request  a  spe- 
cial study.  The  requesting  party  will 
be  responsible  for  designing  the  study 
and  obtaining  the  other  party's  ap- 
proval of  the  design.  The  results  of 
the  study  will  be  binding  on  both  par- 
ties unless  they  mutually  agree  to  dis- 
regard them.  Avoidable  costs  common 
to    two    or    more    commuter    services 
shall  be  apportioned  between  them  on 
the  basis  of  car-miles  operated  under 
the  respective  offers  of  financial  as- 
sistance or  subsidy  agreements.  In  as- 
signing costs,  it  is  understood  that  the 
moneys  charged  to  a  particular  func- 
tion shall  include  the  commuter  por- 
tion of  the  pas.senger  expenses,  plus 
the  commuter  portion  of  the  common 
expenses  for  that  function.  Also,  the 
assignment  of  common  costs  associat- 
ed with  some  supervision  of  overhead 
functions  that  relate  to  both  freight 
and  passenger  activities  requires  the 
inclusion  of  the  applicable  freight  ac- 
count in  the  apportionment  base. 

(b)  Facilities  Utilization  Plan.  The 
parties  shall  develop  a  facilities  utiliza- 
tion plan  which  Identifies  and  Itemizes 
the  road  and  equipment  properties  of 
the  railroad  used  in  providing  the 
commuter  service  and  assigns  to  each 
property  or  group  of  properties  the 
agreed  percentage  of  use  devoted  to 
the  commuter  service.  The  plan  shall 
also  identify  those  road  properties 
which  are  avoidable  upon  discontinu- 
ance of  the  commuter  service  for  the 
purposes  of  determining  road  depreci- 
ation, retirement  and  dismantling 
charges  (§  1127.7(e>-<f))  and  value  of 
road  properties  (§  1127.8(b)).  The  road- 
way properties  and  facilities  should  be 
divided  Into  areas  or  segments  consist- 
ing of  stretches  of  property  where  op- 
erations or. use  remain  fairly  constant 
and  pinpointing  those  places  were  the 
operations  or  use  change  (e.g..  number 
of  tracks  change,  branch  lines  enter  or 
diverge,  and  other  similar  changes). 
Properties  and  equipment  normally 
covered  In  a  facilities  utilization  plan 
include:  Trackage:  signal  system;  elec- 
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trlfication  system;  Interlocking  plants: 
bridges  and  drawbridges;  stations  and 
platforms;  rail-highway  crossings: 
yards;  power  plants;  shops;  engine- 
houses  and  servicing  facilities;  store- 
houses: land:  rolling  stock;  and  other 
facilities  or  equipment.  Source  data 
normally  Includes  equipment  rosters, 
track  diagrams  or  maps  of  the  proper- 
ties in  the  above  categories,  and  usage 
measur'es  for  each  class  of  facility  and 
equipment  by  specific  facility  or  seg- 
ment (e.g..  track  density  charts,  train 
sheeU.  tlmeUblea.  blocking  records, 
yarding  programs,  station  workloads, 
etc.)  to  determine  the  percentage  of 
use  of  facilities  or  equipment  In  pro- 
viding the  commuter  service. 

(c)  Manpower  Utilization  Plan.  The 
parties  shall  also  develop  a  manpower 
utilization  plan  which  Identifies  the 
railroad  forces  used  in  providing  the 
commuter  service  by  listing  the  per- 


sons employed  according  to  job  title, 
work  location,  account  and  percentage 
of  time  devoted  to  commuter  service 
duties. 

(d)  Special  studies.  All  special  stud- 
ies shall  be  conducted  Jointly  by  the 
railroad  and  the  subsidlzer.  The 
length  and  frequency  of  the  studies 
and  the  standardized  measurement 
procedures  utilized  In  the  studies  shall 
be  negotiated  by  the  parties.  In  the 
event  of  impasse,  either  party  may 
submit  the  dispute  to  RSPO  for  reso- 
lution and  its  decision  shall  be  final. 
The  cost  of  studies  whi^  are  pre- 
scril>ed  by  these  Standards  or  which 
the  parties  voluntarily  agree  to  per- 
form shall  be  attributed  to  the  com- 
muter service.  The  cost  of  studies  per- 
formed at  the  request  of  only  one 
party  shall  be  borne  exclusively  by 
that  party  and  shall  not  t>e  attributed 
to  the  commuter  service. 
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(e)  Conversion  Chart  and  Assignment  Basis  of  Expense  Accounts  to 

Commuter  Service, 


OpenUlng  espenae  group  ud    Prevloua 
•ocounU  •ooount  No. 


Preaent  sooount  Mo. 


(U  ICAurmiAiicB  or  Wat  un 


ABttmiSTKATIOII 


Trmck. 


Biidscs  and  buildings.. 
Slgnala 


Communications . 
Other 


■aPAta  Atn  MAiirmiAJKS 
Roadway 


Tunnels  and  subways ... 
Brldgea  and  culverts  — 

Ties _™_ 

RaUs.. 

Other  track  material . 


Track  laying  and  surfacing . 

Road  property  damaged 

Highway  grade  crossings  ..„ 

SrileHinv 
Roadway. 

Tunnels  and  subways . 

Bridges  and  culverts  .- 


SM.  aio 
>ia 

114 
>1« 

au 

aao 

an-aao 

an 


ZX-lS-03 
XZ-l»-03 
XX  l»-«3 
XX-1»-0I 
XX-lft-«4 
XX  l»-04 
XX-1«-0S 

xx-\»-m 

XX- 16-06 

XX-19-4M 


XX- 14- 10 
XX-I7-10 
XX-14-11 

xx-n-n 
xx-14-ia 
xx-n-ia 

31-U-lS 

ai-n-is 
ai-14-u 

21-17-14 

ai-14-u 
ai-n-i> 
ai-i4-i« 

11-17-16 

XX-14-17 

XX-17-17 


Basis  of  assignment  to  commuter 
service 


Various  accounu  (1127.7(rKlKlx». 
Various  acrounu  <  1 1 27.7(  r  M 1 K  x». 
Various  accounu  <1137.7(fMlXxl». 
Various  accounu  (lia7.7(fMlXslv)>. 
Various  accounU  (ll]7.7xfKlXxU». 


tons    SFQT 


Ties. 


RaUs... 


Other  track  material . 


Track  laying  and  surf  actng . 
Road  property  damaged  __ 


aoaaio 
aia 
ai4 
aM 
au 
aao 

aoa-aao 


XX-17-4S 

xx-14-aa 

xx-n-aa 

xx-is-io 
xx-is-io 

XX-lS-ll 
XX-lS-ll 

xx-16-ia 

xx-is-ia 

ai-ift-u 

ai-it-is 

ai-16-14 

ai-is-14 

ai-i»-is 

ai-i»-u 

ai-ift-16 

ai-is-16 

xx-ift-n 

xx-is-n 

XX-1S-4S 
XX-lS-tt 


Speed    factored 

(iirr.7(fxixu». 

Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditta 
Dttto. 
Ditto. 
Dttto. 


Can  dispatched  (lia7.7KfXlXl». 
Ditto. 
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Opwting  empenae  group 
accounu 


aod    Pnvtoua 
account  Na 


PrsMnt  aeoouB*  Na 


to 


service 


Switching 
Highway  grade  crosBlnga  _>_  SIS 

Station  and  office  buUdtngs..  SST 

Road  property  damaged—  aai-ass 

other. 

Signals  and  interladtera a49 

Running  .„ 

Switching. 


Oommunicatlona  system. 
Power  systems 


Shop  bufldings. 
XiOoomoCiveB  • 


S47 

ass,  as7 

ass.  ass. 
a57 


other  equipment . 

Locomotives  servicing 

facilities. 
Miscellaneous  buildings  and 

atmctorea 
Roadway  m«<~hiM« 

Small  tools  and  supplies  

Rrwm  r^mnv^l  


DismanUlng  retired  road 
property. 
Running...— 


SSI,  ass 

aai,aao 
ass.  ass 

aes 

ni 
m 

no.  sot 


Switching. 


Other„ 

Fringe  beneflta. 
Running 


STT.48T 


Switching. 


Other 

Casualties  and  Insurance . 
Running 


Switching. 


374.375 


Otber... 


Lease  rentals— Dr„ 
Running 


f4a 


Switching. 


Other... 

Lease  rentals— Cr . 
Running „ 

Switching. 


BOO 


Other.. 


Joint  facility  rents— Dr 

Running 


Ml 


Switching. 


Other.. 


,  Joint  faculty  rents-cr. 


Switching. 


h 


XX-1&-23 
XX-lS-23 
XX-16-23 
XX-10-33 
ZX-16-4S 

xx-i»-a 

XX-17-19 
XX-lS-10 
XX-lS-19 

xx-16-ao 

XX-t»-30 
XX-lS-31 
XX-10-31 


-lS-34 
XX-10-34 

xx-i«-a6 

xx-i»-a6 

XX-16-37 
XX-»-37 

xx-is-as 
xx-is-as 

XX-1S-S4 
XZ-IS-S6 

XX-t«-S7 
XX-10-S7 
XX-IS-SS 

xx-ia-ss 


XX-I4-SS 
XX-17-S0 
TX-U-M 

xx-u-ss 

XX-16-SS 
XX-IS-SS 


13-14-00 
13-17-00 
13-lS-OO 
13-18-00 
13-16-00 
13-lS-OO 

53-14-00 
53-17-00 
53-14-00 
53-17-00 
53-15-00 
52-18-00 
63-15-00 
53-18-00 
53-16-00 
53-16-00 
53-16-00 
SS-ia-00 


31-14-00 
31-17-00 
Sl-15-00 
31-16-00 
31-16-00 
S1-1M>0 


33-14-00 
33-17-00 
33-15-00 
33-18-00 
33-lfr.OO 

sa-is-00 

33-17-00 
SS-15-00 
SS- 18-00 
SS-16-00 
SS-IS-SO 
~__._™„ 

S4-17-60 
S4-1S-60 

S4-U-S0 
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Ottta 

Square    feet    and 

count  (lia7.7(fXlXlU)). 
Repair  .  and     maintenance— running 

plus  switching  (ll37.7(fxixvlli)). 

Train  movemenU<lia7.7(fKlXiv)). 

Actual. 

Various  aocounU  (lia7.7<fXlXxlli». 

Kilowatt  hours  (1137.7(fXlXv)>. 

lAbor  cfaargM  <  1  ia7.7(f  M 1  Mvl». 
Ditto. 

t7nlt        miles.        fud        dlapenstd 

(lia7.7(fXlXvll)). 
Repair     and     maintenance— mnninc 

plus  switchixw  (lia7.7(f)(lMv1ii». 
Ditto. 

Ditta 

Ditto. 


AetuaL 
Actual. 

Various  acoounU  (lia7.7(fKlXxvi)). 
Ditto. 
Dttto. 

Various  accounU  (1137.7(fXlXxv)). 
Ditto. 
Ditto. 

AetnaL 
Actual. 
Actual. 

ActuaL 
ActuaL 
Actuals 


Agreement  or  passenger  oo-off  count 
<1137.6(aXS)) 
Ditto. 

Ditta 


Ditta 
Ottta 
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Opmnthmi 


no. 


OttMT- 


OUmt  mu— Or . 

Running 


MS 


M-l«-M 
M-19-M 


Swttehliw. 


Ottaw- 


OttMT  rcnta-O- 
Rimnhit 


•It 


amtUbbm. 


OUmt- 


RiumiiiC- 


Ovttdiliic  • 


tmctUtj-Dr. 


m 


Svttciilof . 


Otlier- 


Jomt  tmeSUtr-Ct. 
Bwnnhw 


S7f 


9vttfltilD0  • 


OUmt- 
OUmt 


arr.174. 

ISl.  Jt3 


W-14-M 

AetmL 

s»-n-«o 

U-IS-OS 

AebML 

M-l»-00 

S»-l«-«0 

AetiML 

a«-i»-oo 

M-14-M 

AetoaL 

M-n-00 

U-IS-OS 

ActwO. 

S«-U-M 

• 

a«-i«-M 

AetnU. 

••-19-M 

- 

O-14-00 

Afihwl — iMtiktad  to  propOTl 

n-17-00 

un^  in  McUoa  (linj(b». 

n-iKoo 

OittOL 

«S-1S-M 

n-i«-M 

DMSk 

a-i»-M 

S7-14-M 

AnwaMot  or  iiiMiintiir  on-t 

rr-iT-M 

(iirr.«(AXS». 

S7-lf-M 

om& 

17-U^ 

n-M-M 

Ditto. 

n-i»^ 

St-14-M 

DItta 

U-11-9S 

St-ll-M 

n-i»-M 

S»-lt-M 

Ditto. 

»-t»-M 

• 

Bmintnc 


VnlnUB0  • 


C-17-M 


-U-M 


Vuloua  •ooounU  (llST.T(fxiXXT» 
(any  MBounU  in  this  c«t«Kory 
wblcli  were  charted  to  prevlouB  ae- 
oount  Na  Ml  ibaU  be  ■■Unwl  on 
•n  actual  liaaia). 


OtlMT- 


(S)  BoommfT  LoooMonTM 


Bopair  and  maJntcnanee. 
'repair  __ 


■quipaient  damagad- 

DlanantUiw  retirad 
property. 

ibeoenu 


Ml 
ttl 

m 

sit 


-M-Ol 

-as-01 

-M-«l 

-as-41 


DItta 

VarfcNia  aooounta  (lirr.TifxaxU)). 

Special         atttdjr         and         actual 

(llST.7(fXlXl». 
Various  aeoounu  (ll3T.T(f  XSXtt». 


■tudjf         and 
(llS7.7(fXaKl». 


actual 


Other  canialtiea  and 
infurance. 


Lease  rental*— Or. 


SSi.«VT 

ssxm 


IS-a4-M 
IS-St-M 
U-M-00 

M-a«-oo 

U-M-M 

is-a»-40 


rentale    Cr. 


Other  r«ttts-Dr. 
Other  renta-Cr. 

D<PWCMwiOtl 


Joint  fadUty— Or. 

Joint  tadUtr-Cr- 

Repairs  baled  to  otban-Cru 
Machinery- 


■ST 


SSI 


S*T 


Sll 


ai-1 
si-s 

SS-M-M 

s»-a»-M 

Sft-M-OO 
iS-M-M 
14-M-M 

a-M-40 


VarioM  aceounU  aiXt.HtXtxm)}. 
VarkNM  aooounU  (lirr.7(fK3KU». 
Ditto. 

ActuaL 


Actual. 


S7- 
S7- 


or 

<lia7.«(aXS». 
Ditto. 


oti-off  count 


40-SMi« 

M-at-M 

4»-Si-tl 
10-M-tl 


VOi.4<Na 


If,  MAMN  If,  1W9 


Operating  expense  group  and    Previous 
aooounta  account  No. 


Preaent  account  No.. 


(3)  EQtriPMiafT  LocoMonvn 

Road  property  and 
equipment  damaged. 

Other 


Administration. 

Passenger  and  other  revenue 

equipment. 
Computers  and  data 

processing  systems. 
Machinery 

Wortc  and  other  non-revenue 

equipment. 
Equipment  damaged 


Dismantling  retired 

property. 
Fringe  benefits 


Other  casualties  and 
insurance. 


Lease  rentals— Dr. 
Lease  rentals— Cr. 


Joint  faculty  rents— Dr. 
Joint  f  aciUty  rents— Cr . 
Other  rents— Or . 
Other  rents— Cr.. 
DepredatloR... 
Joint  facUity-Dr. 
Joint  facUlty-Cr. 

Repairs  bUled  to  others-Cr. 

passenger  and  other 

revenue  equipment. 
Computer  and  data 

processing  equipment. 
Worii  and  other  nonrevenue 

equipment. 
Road  property  and 

equipment  damaged. 
Other—,  ,  

<a)  TVsiuportalloii 
(rain  opero/ions 
Admlnlstrmtlon . 


Engine  crews. 
Train  crews — 


Dispatching  trains . 

Operating  signals  and 

interloclters. 
Operating  dra' 


Highway  crossing 

protection.. 
Train  Inspection  and 

lubrication. 
Locomotive  fuel     


Electric  power  purchased/ 

produced  for  motive  power. 
Servicing  locomotive* 

Freight  lost  or  damaged— 

solely  related. 
Clearing  wrecks 


an,  ai7. 

40-34-48 

ais.  aaa. 

40-36-48 

S3«.  338 

333.339 

XX-34-M 

ZX-36-99 

301 

XX-25-01 

XX-27-01 

SIT 

XX-35-45 

• 

XX-37-45 

Various 

ZX-35-t6 

accounts 

XX-37-46 

303 

XX-35-40 

XX-37-40 

336.338 

XX-a5-47 

XX-27-47 

S17.  318. 

XX-25-48 

333.  336. 

XZ-37-48 

338 

S06.339 

XX-3ft-39 

"    XZ-27-39 

335.457 

13-35-00 

i2-r?-oo 

S3X333 

62-26-00 

'" 

53-27-00 

53-25-00 

53-27-00 

538 

31-26-00 

31-37-00 

SOS 

32-26-00 

32-27-00 

Ml 

83-25-00 

83-27-00 

508 

M-35-00 

34-37-00 

•SS 

3S-35-00 

35-27-00 

MS 

36-26-00 

36-37-00 

Ml 

62-25-00 

62-27-00 

SM 

37-35-00 

37-27-00 

m 

38-35-00 

38-27-00 

SIT 

40-25-45 

40-27-t5 

Various 

40-35-46 

accounts 

40-37-46 

336.338 

40-35-47 

40-37-47 

317. 318. 

40-25-48 

333.  336J38 

40-37-48 

SS0.333. 

XX-25-99 

SM 

XX-37-99 

m 

ZX-41-01 

XZ-51-01 

Sn.403 

XX-41-S6 

XX-51-56 

401.403. 

XX-41-57 

4M 

XX-51-S7 

m 

ZX-41-68 

XZ-Sl-68 

M« 

ZX-41-69 

XX-51-59 

408 

XX-41-60 

XX-51-60 

4M    . 

ZZ-41-61 

XX-51-61 

sii,4oa 

XX-41-63 

ZX-Sl-62 

SM 

XX-41-67 

XX-81-67 

SM.3M. 

ZX-41-68 

445 

ZZ-Sl-68 

400 

ZX-41-69 

ZX-Sl-69 

418. 419 

51-41-00 

51-51-00 

415 

XX-41-6S 

ZX-Sl-M 

Basis  of  assignment  to  commuter 
service 


ActuaL 

Various  acoounU  (1127.7(fX2XU». 

Various  accounts  ( 1137.7(fX3XT)). 

Actual. 

Actual. 

Various  aocounU  (1127.7(fX3Xv)). 

Various  aoiounU  (1187.7(fX3Xlv)). 

ActuaL  • 

Actual. 

Various  acoounU  (1137.7(fX3Xvl)). 

Various  aceounU  (1127.1(fX3Xv)). 

Ditto. 

ActuaL 

ActuaL 

Agreement  or  passenger  on-off  count 
(1127.6(aX3)). 
Ditto. 

ActuaL 

ActuaL 

ActuaL 

Agreement  or  passenger  on-off  count 
(1137.6<aX3)). 
Ditto. 

ActuaL 

ActuaL 

Various  acoounU  (1137.7(fX3Xiv)). 

ActuaL 

(1137.7(f) 


Actual /various 
(3Xvll».    . 


aooounta 


Various  aooounU  (1137.7(fX3Xxi)). 

ActuaL  can  dispatched 

(1137.7(fX3Xi». 
Ditto. 

Train  hours  (1137.7(fX3XU». 

Train  movemenU  (1137.7(fX3XUl)). 

Ditto. 

Ditto. 

Cars  dispatched  (1137.7(fX3Xiv)). 

ActuaL 

Actual-weighted  (1137.7(f  xaxv)). 

LocomoUve  uniU  (1137.7(fXSXTl)X 

ResponsiWllty/reaerve  account 

(1137.7(f)  (3Xvll». 
Ditto. 
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llUfS  AND  t€«UlATIOMS 

It)  Comtertion  Chart  and  Assiffninent  BasU  of  Expente  Aeeountt  to  Commuter  8e  f  vice,  -^^wiltaiwd 


Previous 

PNaent  aeeonnt  No. 

BbsIb  of  asalsniBeiit  to  oommMcr 

■eeounU 

koeount  No. 

■CI  vluc 

(1)  TmntporUUion 

truin  optTUtUmu 

Prtnae  beneflU 

4M.4A1 

13-41-00 
l»<«t-00 

Various  accounu  (1137.t(T>(3Kiiii». 

Other  casualties  and 

414.  416. 

53-41-00 

Responslbnity/reierve             aeeoant 

Inaurance. 

417. 430 

53-51-00 
53-41-00 
SS-M-00 

(1137.7(f>(3Mvii». 

Joint  facility— Dr 

41S 

17-41-00 

Agreement  or  passenger  on-off  count 

*7-«-00 

(l}27.ai»K3»l.                . 
Ditto.     •                      1 

Joint  faclllty-Cr 

411 

S*-4t-00 

n-*i-oo 

Othir 

40X401. 
411.  430. 

XK-41-99 
XX-*l-99 

Actual. 

441 

TA«B  omuTioiia 

Adtnlntetratloii 

in 

XX-^S-Ol 

xx-ea-oi 

XX-43-64 

Various  accounu  (1137.7(rxi«xW. 

S«itch  cre»-» ™..___. 

378.  3M. 

Unit  boura.  special  rtudy  (1137.7(f> 

IN 

XX-53-44 

(3Klx». 

ControUlnc  operation! — ™.. 

377.  3M 

XZ'43-«S 

XX -53-45 

Ditto. 

Yard  and  terminal  clerical .... 

377.3*9 

XX-42-M 
XX-53-M 

Ditto. 

Operatlnx  switches.  slsnaU. 

379.  ISO 

XX -43-59 

Ditto. 

rvtarden.  and  hump*. 

XX -53-59 

3S3 

XX-4a-«7 

Ditto. 

^^t^\^%^m^m^^ * ■  •  %.     m  ««^  *  •■»*•••■•••••••■•■■•»•• 

t 

XX -53 -67 

Electric  power  purchased/ 

383.3*4. 

XX-42-68 

Ditto. 

produced  for  motive  power. 

446 

XX -63-68 

Servldnc  locomotives 

sat 

XX-43-49 
3CX-53-69 

Ditto. 

Freight  lost  or  damacerf 

41*.  419 

51-43-00 

Responslbnity/reserve             account 

solely  related. 

ftl-U-00 

( 1137.7(f)  (3Xvii)>. 

Clearin«  wrecks 

41S 

ZX-43-83 
XX-53-43 

Ditto. 

Prinse  benefits     

409.457 
414.  41*. 

U-43-00 
U-ftS-OO 
63-63-O0 

Various  accounu  (117r.7(rx3Mvflt)i. 

^  S  AS  S^^V      *#^  ■  1^  •  IW^    •  •,••*•••*•••••••••-•••• 

Responslbnity/reserve             aoooont 

insurance. 

4M 

63-62-00 
63-42-00 
63-63-00 

(1127.7(f)  (3MVUJ).       . 

Joint  faclllty-Dr 

190.  411 

17-43-00 

Agreement  or  passenger  oti-off  count 

17-63-00 

(1137.*<aX3)). 

TAiD  oraiATions 

Joint  faciUty-Cr 

191.411 

30-43-00 
•»-*3-00 

Ditto. 

Other — 

411.430 

XX-43-99 
XX-S3-99 

Actual. 

nuw  am  taib  oraATiom 

comion 

. 

Cleaninc  car  Interiors. ..?K 

403 

jnC-43-70 
XX-53-70 

Actual 

Freight  lost  or  damaged— all 

418.  41* 

51-43-00 

Responsibility /reserve              account 

other. 

51-63-00 

(1127.7<f)<3XT«)) 

Fringe  benefits » 

.409 

13-43-00 
13-63-00 

Various  accounu  (1137.7(fN3KviU». 

ABMIHISnUTITC  SUrTOKT 

Of  «no»« 

Administration —j 

.   "» 

XX-45-01 

Various  accounu  (1137.7(fX3Mxi>l. 

XZ-55-01 

Eraployeea  performlnB 

173. 17* 

XZ-45-76 

Various  accounu  (1137.7(fK3XK)>. 

clerical  and  accounting 

ZX-&5-7* 

functions. 

CommunicaUan  srstcBU 

173.  376. 

XX-45-77 

Administrative     aceounU     (lllT.TIf) 

operations. 

407 

XX-56-77 

(3MXII)). 

Loas  and  daaoace  datana 

418.  419 

XZ-45-7* 

Responslblllty/resenre              »t*flt 

processing. 

XX-66-78 

(1137.7(f)  (3Kvtl)). 

Fringe  benefits 

409.457 

13-45-00 

is-as-oo 

Various  accounu  (llXT.KfXlXvMlM. 

Casualties  and  insurance  „. 

414. 41*. 

63-45-00 

Responsibility /reserve  .          aeeovnt 

Oi 

63-65-00 

63-4S-00 

6s-a»-oo 

(1137.7(f)  (3  XvU». 

Joint  facUlty-Dr 

412.447 

37-45-00 

Agreement  or  usinii'—fr  cm-oU  cmmt 

37-S5-00 

(1137.6<aX3». 

.Inint  tm^Utj—r^ 

413.44* 

Ditto. 

36-15-00 

Othar _ 

411.430 

XX-45  99 
XZ-55-99 

Actual. 

(4)OilW     1   SMD 

AHoaHnumK 

Of  fleers— General 

351.451. 

XX-62-01 

ActuaL' 

Superintendence. 

452.453 

XX-43-01 
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(e)  OoHvertUm  Chart  and  Auignment  BasU  of  Expenae  Accountt  to 
Commuter  Service.  —Continued 


Operattnc  expenae  group  and    Prevloua 
•ooounU  account  Na 


PvMent  acocMint  No. 


of^aMignment  to  oocninuter 
service 


(4)  OnmiAi.  aire 

ABMunantATivB 

Accounting.  «ii/wtiny  and 

finance. 
Management  services  and 

daU  prncfsalng. 
Marketing. 


Peraonnel  and  labor 

relations. 
Legal  and  secretarial . 


Public  relations  and 

advertising. 
Research  and  DeveloiXBent . 


Other- 


Casualties  and  Insurance. 


Writedown  of  imooUectlble 

accounts. 
Fringe  beneflU  _______ 


Property  taxes. 


Other  taxes  except  on 
corporate  income  or 
payrolls. 

Joint  facOlty— Dr 


451.462 

451.453 

183 

161 

461,463 

374.112. 

410.  45X 

454 

161.154 

Various 
AooounU 
151.340. 
451.453. 
453.460 
157.455 


Various 
Accounu 
169.46*. 

467 
633 

632 


Joint  facOlty-Cr. 


4*1 
4*2 


ZX-62-8* 
XX-63-** 

XX-62-87 
XX-63-87 
XX-«3-*S 
XX-Cl-** 
XX-*3-«9 
ZZ-<3-*9 
ZX-«2-91 
ZX-83-91 
ZX-63-93 
XX-61-92 

ZX-62-91 
XX-Sl-Ol 
XX-62-94 
ZX-61-94 
XX-62-99 
XX-63-99 

63-63-00 
63-<3-00 
61-63-00 
S1-C3-00 

<3-«2-00 
<l-6t-00 
12-43-00 
13-43-00 
64-43-00 
44-43-00 
•6-43-00 
45-43-00 

17-42-00 
17-41-00 
M-42-00 


ActuaL' 
ActuaL' 
ActuaL' 
ActuaL' 
ActuaL' 
ActuaL' 

ActuaL' 
ActuaL* 
ActuaL* 


Various  accounu  (1137.7(1X4)). 

Actual— as  determined  under  section 

1127Ab). 
ActuaL 


Agreement  or  passenger  on-off  count 
(lia7.4XaXl». 
DItta 


■Theae  oosu  may  Include  the  actual  exi>enies  Incurred  in  administering  the  subaldy  program.  There 
shall  be  no  apportionment  of  common  cosu  charged  to  these  accounts. 


(f )  Apportionment  Rules  For  Assiffn- 
ing  Common  Costs  to  Commuter  Serv- 
ice. The  accounts  specified  under 
f  1127.7(e)  which  have  an  assignment 
basis  other  than  "Actual"  shall  be  ap- 
portioned according  to  the  rules  con- 
tained in  this  section. 

(1)  Maintenance  of  Way  and  Struc- 
tures—(l)  Repair  and  Maintenance- 
SvHtchino.  The  common  costs  assigned 
to  these  accounts  shall  be  apportioned 
on  the  ratio  of  the  commuter  service 
cars  dispatched  in  the  designated  area 
to  the  total  cars  dispatched  in  the  des- 
ignated area. 

(ii)  Repair  and  Maintenance-Run- 
ning. The  common  costs  assigned  to 
these  accoimts  shall  be  apportioned  on 
the   ratio   of   the   commuter  service 


Speed  Factored  Gross  Tons  (SPOT) 
for  the  designated  area  to  the  total 
SPOT  for  aU  traffic  in  the  designated 
area.  The  commuter  service  SPOT 
shall  be  derived  by  subtracting  the 
SPOT  for  freight  and/or  intercity  pas- 
senger from  the  total  SPOT  for  all 
traffic.  The  SPOT  shall  be  calculated 
in  accordance  with  the  formula  set 
forth  in  Appendix  III  to  this  part. 

(ill)  Station  and  Office  Buildings. 
The  common  costs  assigned  to  these 
accounts  shall  be  first  apportioned  on 
the  ratio  of  total  square  feet  devoted 
to  passenger  service  to  the  total 
square  feet  used  in  the  facility.  The 
passenger  portion  shall  then  be  appor- 
tioned on  the  ratio  of  the  commuter 
service  on-off  passenger  count  (includ- 
ing pass  riders)  in  the  designated  area 


to  the  total  on-off  passenger  count  (in- 
cluding pass  riders)  in  the  designated 
area. 

(Iv)  Signals  and  Tnteriockers.  The 
common  costs  assigned  to  these  ac- 
counts shaU  be  apportioned  on  the 
ratio  of  the  number  of  commuter  serv- 
ice train  movements  through  these 
facilities  to  the  total  of  all  train  move- 
ments through  these  facilities. 

(V)  Power  Systems.  The  common 
costs  assigned  to  these  accounts  shaU 
be  apportioned  on  the  ratio  of  the 
kilowatt  hours  consumed  by  the  com- 
muter service  to  the  total  kilowatt 
hours  consumed  by  all  services  in  the 
designated  area. 

(vi)  Shop  Buildings.  The  common 
costs  assigned  to  these  accoimts  shall 
be  apportioned  on  the  ratio  of  the 
labor  charges  expended  servicing  com* 
muter  service  equipment  in  the  desig- 
nated area  to  the  railroad's  total  labor 
charges  expended  servicing  all  equip- 
ment in  the  designated  area. 

(vll)  Locomotive  Servicing  Facilities. 
The  common  costs  assigned  to  fuel 
stations  shaU  be  kept  separate  from 
the  common  costs  assigned  to  the  bal- 
ance of  the  locomotive  servicing  facili- 
ties. The  common  costs  assigned  to 
fuel  stations  shall  be  i^portioned  on 
the  ratio  of  the  amount  of  fuel  dis- 
pensed in  commuter  service  to  the 
total  amount  of  fuel  dispensed  for  all 
services  using  these  facilities.  The 
common  costs  assigned  to  the  balance 
of  the  locomotive  servicing  facilities 
shall  be  apportioned  on  the  ratio  of 
the  locomotive  unit  miles  (dlesel  and 
electric)  generated  from  commuter 
service  using  these  facilities  in  the  des- 
ignated area  to  the  railroad's  total  lo- 
comotive unit  miles  in  the  designated 
area  (dlesel  and  electric)  for  all  serv- 
ices. 

(vili)  Road  Property  Damaged— 
Other;  Miscellaneous  Buildings  and 
Structures.  The  common  costs  as- 
signed to  these  accounts  shall  be  ap- 
portioned on  the  ratio  of  the  amounts 
assigned  to  commuter  service  to  the 
railroad's  total  in  the  designated  area 
for  the  f oUowlng  accounts: 


XX-ll-lO 

XZ-14-10 

XZ-17-10 

XX-12-10 

XX-15-10 

ZX-16-10 

XX-ll-ll 

XX-14-11 

XX-17-11 

XX-12-11 

XX-15-n 

XX-18-11 

XX-11-12 

XX-14-13 

XX-17-11 

XX-13-13 

XX-15-12 

XX-18-12 

21-11-13 

31-14-U 

21-17-11 

31-13-11 

21-16-11 

21-16-11 

31-11-14 

21-14-14 

21-17-14 
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ai-12-14 

31-1>-U 

31-lB-t4 

ai-ii-u 

«l-44-U 

tt-l1-t« 

n-it-n 

31-15-1> 

21-U-lS 

St-ll-M 

tl-l«-l« 

3i-n-i6 

ai-13-ie 

31-lS-l* 

31-ie-M 

ZX-U-17 

XX-14-lt 

TOi-it-n 

XX- 1  J- 17 

XX-15-17 

xx-u-n 

XX  11-4S 

XX-14-4S 

XX-17-48 

zx  is-« 

XX-l»-4« 

XX-18-48 

(ix)  Administration— Track.  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  amounts  assigned  to  com- 
muter service  to  the  railroad's  total  in 
the  designated  area  for  the  following 
accounts: 


XZ-lt-M 

XX-U-1* 
XX-U-ll 
XX-13-11 

n-ti-is 

ti-i»-is 
ai-ii-14 

31-13-14 

n-11-1* 

tl-U-IS 
U-ll-l« 

31-13-lS 

XX-lI-17 

XX- 13- 17 

XX-ll-4t 

XX-13-a 

XX  tl  33 

XX  12  23 

XX-ll-lS 

XX-U-37 

XX-13-M 

XX  11  3> 

13-M 
-13-W 

13  21 


31- 
31- 

n- 

31- 


XX 


XX-14-M 
XX-U-1* 
XX-14-11 
XX-U-ll 
81-M-lS 

n-is-n 

SI-14^4 

-U-14 
-14-15 
-lf-l> 
-14-M 
ai-15-lS 
XX-14-1T 
XX-»-lT 
XX-l«-« 
XX-1S-4S 
XX-14-33 
XX-19-33 
XX-M-M 
XX-W-«T 
XX-1»^3S 
XX- 14-39 
XX-lS-3t 
XX-M-3f 

xx-t«-ai 


xx-n-io 
xx-u-io 

XX-11-11 

XX-U-ll 

31-17-13 

«l-t»-l» 

tl-17-14 

21-U-14 

31-17-15 

31-lS-lS 

31-lT-U 

3t-U-l« 

XX-17-t7 

XX-IS-17 

XX-n-48 


XX-17-83 
XX-lS-33 
XX-U-36 
XX-l»-37 
XX-l»-30 
XX  17-3* 
XX  1»-3S 
XX-l»-» 
XX-I»31 


<x)  Administration— Bridges  and 
Buildini;8.  The  common  cost  assigned 
to  these  accounts  shall  be  apportioned 
on  the  ratio  of  the  amounts  assigned 
to  commuter  service  to  the  railroad's 
total  in  the  designated  area  for  the 
following  accounts: 


XZ-ll-U 

XX-14-lt 

XX-17-13 

XX-1-3-13 

XX-1»-18 

3UC- 18-13 

XX-13  33 

XX-lft-33 

XX  19-23 

XX-IS-34 

xx-i«-a« 

XX- 19-24 

XX  13  25 

XX  U  36 

XX-IS-SB 

XX  19^26 

XX  13  37 

XX- 18-37 

XX  19-27 

XX  13  28 

XX-lfr-3S 

XX-19-38 

XX-13  3S 

XX-13M 

XX  13-31 

XX  13-33 

XX  t3-n 

XX  l3-3i 

XX  13-4* 

XX-t*'M 

3UC  19-48 

XX  11  48 

XX- 14-48 

XX   n  48 

XX  IX-U 

XX-15-48 

XX  18-48 

<xl)  AdministrxUion—Siffnals.  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  amounts  in  accounts  XX- il- 
ls. XX-12-19.  XX-14-19,  XX-1&-19. 
XX-17-19.  XX-18-19.  assigned  to  com- 
muter service  to  the  railroad's  total  in 
these  accounts  for  the  designated 
area. 

(xii)  Administration— Other.  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  amounts  in  all  of  the  ac- 
counts under  §  1127.7(eKl)  assigned  to 
commuter  service  (excluding  accounts 
XX-13-20.  XX-16-20.  XX-19-20,  12- 
11-00.  12-12-00.  12-13-00.  12-14-00.  12- 
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15-00.  12-16-00.  12-17-00,  12-lS-OO.  12- 
19-00  all  rentals  accounts.  Joint  facili- 
ty accounts,  fringe  benefits  accounts, 
casualties  and  insurance  accounts  and 
depreciation  acxx>ujqts)  to  the  rail- 
road's total  for  all  accounts  (freight, 
passenger,  common)  under  mainte- 
nance of  way  and  structures  in  the 
designated  area. 

""  (xiii)  CommunicatioTis  Systems.  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  amounts  assigned  to  com- 
muter service  to  the  railroad's  total  in 
the  designated  area  for  the  following 
accounts: 


XX-13-03 
XX- 13-03 
XX-13-04 
XX-13-08 
XX-33-8S 
XX-32-88 
XX-21-«1 
XX-22-01 
XX-33-01 
XX-31-01 
XX-33-01 
XX  33-«l 
XX-34-01 
XX-35-01 
XX -81-01 
XX-31-S8 


XX- 18-03 
XX- 18-03 
XX- 16-04 
XX-16-08 
XX-43-8S 
XX-43-88 
XX-34-01 

XX-3S-01 
XX-41-01 
XX -43-01 
XX -43-01 

XX-4S-01 
XX -63-01 
XX-41-M 


XX-l»-«3 
XX- 19-03 
XX-1»-M 
XX-1K08 
XX-&8-8S 
XX-53-86 
XX-38-«l 

XX-27-01 
XX-Sl-8t 

xx-S3-m 

XX-53-81 

XX-55-M 
XX -83-81 
XX  51-18 


(xiv)  Adminittratiott — Com.munioa- 
tions.  The  commop  ooati  assigned  to 
these  accounts  shall  be  apportioned  on 
the  ratio  of  amounts  in  the  following 
accounts:  XX  13-20.  XX-16-20.  XX- 
19-20  assigned  to  commuter  service  to 
tiie  railroads  total  in  these  accounts 
for  the  designated  area. 

(XV)  Casualties  and  Insurance; 
Other.  The  common  costs  assigned  to 
these  accounts  shall  be  apportioned, 
separated  between  running,  switching 
and  other,  on  the  ratio  of  the  amounts 
in  all  of  the  accounts  under  91127.7 
(eKl)  assigned  to  commuter  service 
(excluding  accounts  12-11-00.  12-12- 
00.  12-13-00.  12-14-00.  12-15-00.  12-16- 
00.  12-17-00.  12-16-00.  12-19-00.  all 
rental  accounts.  Joint  facility  accounts 
and  depreciation  accounts)  to  the  rail- 
road's total  in  these  accouota  for  the 
designated  area. 

(xvi)  Fringe  Benefit*.  Fringe  benefits 
shall  be  separated  between  pensions 
and  Health  and  Welfare  benefits  with 
a  further  separation  between  running, 
switching  and  other.  The  costs  as- 
signed to  these  accounts  for  pensions 
shall  be  the  actual  costs  that  are  di- 
rectly attributable  to  commuter  serv- 
ice. Health  and  Welfare  benefits  shall 
l>e  assigned  to  commuter  service  on 
the  ratio  of  the  commuter  service 
amounts  in  the  respective  salary  and 
wage  accounts  to  the  railroad's  system 
total  for  these  accounts.  Expenses  for 
entertainment  facilities  for  personal 
use  shall  only  be  included  in  Health 
and  Welfare  benefit  costs  where  it  can 
be  clearly  demonstrated  that  the  cost 
was  commuter  service  related. 

(2)  Equipment— Locomotix}es—{i) 
Repair  and  Maintenance;  Equipment 
Damaged.  These  accounts  shall  be  sep- 


arated between  yard  and  other  (road) 
with  a  further  separation  between 
diesel  and  other  (electric).  The 
common  costs  assigned  to  these  ac- 
counts for  yard  }ocomoti\'es  shall  be 
based  on  the  results  of  the  special 
study  described  in  §1127.7  (fMSXix). 
The  costs  assigned  to  these  aoooonts 
for  other  locomotives  (road)  shall  be 
the  actual  costs  that  are  directly  at- 
tributable to  commuter  service. 

(ii)  Attsninistration:  Machinery  Re- 
pairs; Other  Casualties  and  Insurance; 
Other.  The  common  costs  assigned  to 
these  accounts  shall  be  apportioned  on 
the  ratio  of  the  amounts  assigned  to 
commuter  service  to  the  railroad's 
total  in  the  designated  area  for  the 
following  accounts: 


XX-31-39 
XX  21-41 
XX-21-48 
37-31-00 
38-31-00 


XX-»«-J» 

XX  24-41 

XX-34-U 

37-34-00 

38-34-00 


XX- 

XX  28  41 
XX  a8-4« 

37-36-O0 
38-38-00 


(iii)  Fringe  Benefits— Locomotives. 
Fringe  benefits  shall  be  separated  be- 
tween pensions  and  Health  and  Wel- 
fare benefits  with  a  further  separation 
between  running,  switching  and  other. 
The  costs  assigned  to  these  accounts 
for  pensions  shall  be  the  actual  costs 
that  are  directly  attributable  to  com- 
muter service.  Health  and  Welfare 
benefits  shall  be  assigned  to  commuter 
service  on  the  ratio  of  the  commuter 
service  amounts  in  the  respective 
salary  and  wage  accounts  to  the  rail- 
road's system  total  for  these  accounts. 
Expenses  for  entertainment  facilities 
for  personal  use  shall  only  be  included 
in  Health  and  Welfare  benefit  costs 
where  it  can  be  clearly  demonstrated 
that  the  cost  was  commuter  service  re- 
lated. 

Other  Equipment— liv}  Work  and 
Other  Non-Revenue  Equipment  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  commuter  ser\'ice  amounts 
in  the  repair  and  maintenance  running 
and  switching  accounts,  identified  in 
51l27.7(f)(lKviii)  to  the  railroad's 
total  for  these  accounts  in  the  desig- 
nated area. 

(v>  Admuiistrution;  Machinerp: 
Other  Casualties  and  Insurance.  The 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  amounts  assigned  to  the 
railroad's  total  in  the  designated  area 
for  the  following  accounts: 

XX -23-43 
XX  33-44 
XX- 33  45 
XX-33  48 
XX-33-47 
XX-23-48 
37  23  00 
38-33^)0 
XX  33-39 
XX-32  42 

(vl)  Fringe  Benefits— Other  Equip- 
ment Fringe  benefits  shall  be  separat- 
ed between  pensions  and  Health  and 
Welfare  benefits  with  a  further  sepa- 


XX-3545 

XX  27  48 

XX  35  46 

XX-27-48 

XX  25-47 

XX-37-47 

XX  25  48 

XX  37-48 

37  25  00 

37  37-00 

38-35^)0 

38-37-00 

XX  35-39 

XX  37-39 

XX-35-49 

XX-37-4S 

ZX-a»-88 

XX-3V-4e 

XX-25-47 

XX-27-47 

XX-35-U 

XX-37-48 

37-38-00 

37-37-00 

3S-aS-08 

K-27-00 

XX-35-39 

XX-23-38 

ration  between  running,  switching  and 
other.  The  costs  assigned  to  these  ac- 
counts for  pensions  shall  be  the  actual 
costs  that  are  directly  attributaUe  to 
commuter  service.  Health  and  Welfare 
benefits  shall  be  assigned  to  commuter 
service  on  the  ratio  of  the  commuter 
service  amounts  In  the  respective 
salary  and  wage  accounts  to  the  rail- 
road's system  total  for  these  accounts. 
Expenses  for  entertainment  facilities 
for  personal  use  shall  only  be  Included 
in  Health  and  Welfare  benefits  costs 
where  ft  can  be  clearly  demonstrated 
that  the  cost  was  commuter  service  re- 
lated. 

(vii)  Other.  Ekjuipment  retirements 
Shan  be  assigned  to  commater  service 
on  an  actual  basis.  The  balance  of  the 
common  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  amounts  assigned  to  com- 
muter service  to  the  railroad's  total  in 
the  designated  area  for  the  foUowiitg 
accounts: 

XX-33-43 
XX-23-44 
XX-33-4S 
XX- 33-48 
XX-33 -47 
XX  23-48 
37-23-00 
38-33-00 
XX  23  39 
XX-22-42 

(3)  Transportation— (.1)  Engine 
Crews;  Trefn  Crews.  These  accounts 
shall  be  separated  between  salary  and 
wages  and  train  supplies  and  expenses. 
The  salary  and  wage  f>ortion  shall  be 
assigned  to  commuter  service  on  an 
actual  basis.  The  common  costs  as- 
signed to  these  accounts  for  train  sup- 
plies and  expenses  shall  be  appor- 
tioned on  the  ratio  of  commuter  cars 
dispatched  in  the  designated  area  to 
the  railroad's  total  cars  dispatched  in 
the  designated  area.  Commuter  cars 
shall  include  passenger  cars  and  motor 
cars. 

(ii)  Dispatching  frstea.  The  commac 
costs  assigned  to  these  accounts  shall 
be  apportioned  on  the  ratio  of  the 
commuter  train  hours  in  the  designat- 
ed area  to  the  total  train  hours  in  the 
designated  area. 

(iii)  Operating  Signals  and  Inter- 
lockers;  Operating  Drawbridges;  High- 
VMv  Crossing  Protection.  The  common 
costs  assigned  to  these  accounts  shall 
be  apportioned  on  the  ratio  of  the 
number  of  conunuter  service  train 
movements  through  these  facilities  to 
the  total  of  all  train  movements 
through  these  facilities. 

(iv)  Train  Inspection  and  Lubrica- 
tion. The  common  costs  assigned  to 
these  accounts  shall  be  apportioned  on 
the  ratio  of  commater  cars  dispatched 
in  the  designated  area  to  the  railroad's 
total  cars  dispatched  in  the  designated 
area.  Commuter  cars  shall  include  pas- 
senger cars  and  Rwtor  cars. 

(v)  Electric  Power  Purchased/Pro- 
duced for  Mottse  Po*fer.  The  cort  of 
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kflowstt  hours  consumed  for  commut- 
er service  shall  be  based  on  the  kSo- 
watt  hours  developed  iat  commuter 
service  in  5  1127.7(fKIKv)  weighed  to 
reflect  the  peak  period  power  de- 
mands, f.e..  time  of  day  and  rohime  of 
power  demanded.  A  special  study  may 
be  conAicted  to  develop  the  pealE 
power  demand  factor. 

(vi)  Servicing  Locomotives.  The 
ctxmnon  costs  assigned  to  these  ac^ 
•counts  shall  be  apportioned  on  the 
ratio  of  the  total  locomotive  units 
(road)  service^  in  commuter  service  in 
the  designated  area  to  the  railroad's 
total  locomotive  units  (road)  serviced 
in  the  designated  area. 

(rii)  Freight  Lost  or  Damoiged— 
Soteiy  Related;  Clearing  Wrecks;  Other 
Casualties  and  Insurance.  The  subsi- 
dizers  shall  be  responsible  for  any 
costs  incurred  under  these  accounts 
resulting  from  the  operation  of  the 
c«>mmuter  service.  The  railroad  ^all. 
if  the  subsidiaer  agrees,  establish  a  re- 
serve for  the  purpose  of  holding  the 
subsidiaer  harmless  from  any  liabfl- 
ities  under  these  accounts  arising  out 
of  the  operation  of  commuter  services 
on  its  properties,  and  each  commuter 
service  participating  in  the  reserve 
shall  bear  a  proportion  of  the  costs  of 
the  reserve  equal  to  its  proportion  of 
the  total  passenger  miles  (inchiding 
non-revenue  passenger  miles)  generat- 
ed i>y  participating  services.  The  costs 
assigned  to  these  accounts  for  com- 
muter service  insurance  shall  be  deter- 
mhied  by  ascertaining  from  the  rail- 
rofid's  underwriters:  (A)  The  differ- 
ence in  the  emrent  premium  if  com- 
muter service  were  not  operated  and 
(B)  the  additional  iMemium  required 
to  hold  the  railroad  and  the  subsidiz- 
ers  harmless  from  any  Habflity.  Such 
amounts  shall  be  apportioned  between 
thie  several  commuter  t>ei' vices  operat- 
ed by  the  railroad  on  the  basis  of  the 
relative  numbers  of  passenger  miles 
(including  pass  riders). 

(viH)  Fringe  Benefits.  Fringe  benefits 
shall  be  separated  between  pensions 
and  Health  and  Welfare  benefits  with 
a  further  separation  between  nmning. 
switching  and  other.  The  costs  as- 
signed to  these  accounts  for  i>ensions 
shall  be  the  actual  eosts  that  are  cB- 
rectly  attributable  to  commuter  serv- 
ice. Health  and  Welfare  benefits  shall 
be  assigned  to  commuter  service  on 
the  rayo  of  the  commuter  service 
amounts  in  the  respeettre  salary  and 
wage  aecoiuits  to  the  railroad's  system 
total  for  tHese  accounts.  Expenses  for 
entertalrmient  facility  for  personal  use 
shall  only  be  included  in  EEeaMh  and 
Welfare  benefit  costs  where  It  can  be 
clearly  demonstrated  that  the  cost  was 
commuter  service  related. 

(ix)  Stciiek  Crews;  ControUing  Oper- 
ations; Yard  and  Ttrminal  Clerical: 
Operatino  Switches.  Signals,  Retard- 
en,    and   Humps;   Locomotive   Fuei; 
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Electric  Power  Put  vhased/Pt  od uced 
For  Motive  PotDer;  Servicing  Locomo- 
tives. A  special  study  shaU  be  conduct- 
ed to  determine  the  ratio  of  the  com- 
muter service  (diesel.  electric)  yard  lo- 
comotive unit  hours  In  the  designated 
aretP  to  the  railroad's  total  (diesel. 
electric)  jrard  I(XX)motIve  unit  hours  In 
the  designated  area.  The  common 
costs  assigned  to  these' accounts  shaU 
be  the  amounts  in  the  railroad's  ac- 
counts for  the  designated  area  multi- 
plied by  the  ratio  determined  from  the 
study.  For  this  purpose,  the  term  "to- 
comotive^'  shall  Include  motor  cars.  In 
conducting  such  a  study,  the  raOroad 
should  recognize  the  variances  of:  (A) 
Weekend  versus  weekday  demand;  (B) 
required  yard  crew  maiming  to  per- 
form the  switching  services  for  various 
users;  and  (C)  the  effect  of  peak  serv- 
ice an  yard  manning. 

(X)  Employees  Performing  Clerical 
ondtAccounting  Functions;  Communi- 
cation System  Operation*.  (A)  The 
common  costs  assigned  to  these  ac- 
counts, exclusive  of  material,  shall  be 
subdivided  into  4  categories:  (/)  Ticket 
sales  and  service;  (.2)  other  station 
costs;  (J)  station  master;  and  (.€)  mail 
and  baggage. 

(B)  The  common  costs  in  these  sub- 
accounts, exclusive  of  material,  shall 
be  apportioned  on  the  ratio  of  com- 
muter service  units  in  the  designated 
area  to  the  total  units  in  the  designat- 
ed area  for  the  respective  units:  it) 
Weighted  ticket  sales:  (2)  passenger 
on-off  count  (including  pass  riders); 
(J)  trains  stopping  at  stations  In  the 
designated  area;  and  (4)  units  of  mail 
and  baggage  handled.  The  common 
material  costs  assigned  to  these  ac- 
counts shall  be  apportioned  on  the 
ratio  of  the  commuter  service  amounts 
in  these  accounts  exclusive  of  material 
determined  above  to  the  railroad's 
total  for  these  acccrants  in  the  desig- 
nated area. 

(xi)  Administration.  The  common 
costs  assigned  to  these  accounts  shall 
be  apportioned  on  the  ratio  of  the 
commuter  service  amounts  in  an  other 
transportation  accounts  in  each  sub- 
category except  Fringe  Benefits  and 
Communication  Ssrstems  Operations 
to  the  railroad's  total  for  these  ac- 
counts (indtndlng  the  applicable 
freight  accounts)  in  the  designated 
area, 

(xii)  Com,munication  System  Oper- 
ations. The  common  costs  assigned  to 
these  accoimts  shall  be  apportioned  on 
the  ratio  of  the  total  commuter  service 
amounts  in  the  Administration  ac- 
counts section  (SlI2T.7(fX3XxI))  as- 
signed to  commuter  service  to  the  rail- 
road's total  for  these  accounts  (Includ- 
ing the  applicable  freight  accounts)  in 
the  designated  area. 

(4)  General  and  Adm.inistrative— 
Fringe  Benefits.  Fttnge  benefits  shaU 
be  separated  between  pensions   and 
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Health  and  Welfare  benefits  with  a 
further  separation  Isebween  running, 
switching  and  other.  The  costs  as- 
signed to  these  accounts  for  pensions 
shall  be  the  actual  costs  that  are  di- 
rectly attributable  to  commuter  serv- 
ice. Health  and  Welfare  benefits  shall 
be  assigned  to  commuter  service  on 
the  ratio  of  the  commuter  service 
amounts  in  the  respective  salary  and 
wage  accounts  to  the  railroad's  system 
total  for  these  accounts.  Expenses  for 
entertainment  facilities  for  personal 
use  shall  only  be  included  in  Health 
and  Welfare  benefit  costs  where  it  can 
be  clearly  demonstrated  that  the  cost 
was  commuter  service  related. 

(g)  Performance  Standards— Penal- 
ties and  Incentives.  The  subsidy  agree- 
ments may  include  reasonable  provi- 
sions as  agreed  by  the  parties  for  pen- 
alties for  service  inferior  to  stipulated 
performance  standards  and  incentive 
payments  for  superior  performance. 
Penalties  withheld  from  subsidy  pay- 
ments by  the  subsidizer  under  such 
agreements  shall  be  treated  as  reduc- 
tions of  avoidable  costs  and  Incentive 
payments  shall  be  treated  as  additions 
to  avoidable  costs. 

91127.8    Valuation  of  rail  propertie*. . 

The  value  of  rail  properties  on 
which  a  reasonable  return  is  allowed 
shall  consist  of: 

(a)  The  net  t)Oolt  value  of  equipment 
furnished  by  the  contracting  carrier 
for  commuter  service,  after  deduction 
of  accrued  depreciation: 

(b)  The  net  book  value  of  those 
roadway  and  structures  properties 
which  are  used  in  commuter  services 
and  which  could  t>e  disposed  of  if  com- 
muter ser\'ice  were  discontinued.  Such 
net  booli  value  shall  include  the  net 
liquidation  value  of  the  properties  as 
of  April  1.  1976.  determined  for  their 
highest  and  t>est  use  for  other  than 
rail  transportation  purposes,  plus  the 
value  of  additions  and  betterments 
after  that  date  for  commuter  service, 
less  depreciation  accrued  from  that 
date  and  all  costs  of  modifying  remain- 
ing properties  so  that  noncommuter 
operations  can  be  continued  over 
them.  It  shall  not  include  the  value  of 
properties  owned  by  the  public  bodies; 
of  properties  owned  by  the  trvistees  of 
debtor  estates  if  such  properties  are 
entitled  to  a  return  computed  under 
49CPR  1125.9;  and 

(c)  If  the  book  values  of  road  or 
equipment  property  are  adjusted 
upward  or  downward  as  a  result  of 
final  orders  of  the  special  court,  such 
adjusted  values  shall  be  reflected  in 
future  subsidy  payments,  but  without 
retroactive  effect. 

9  1127.9    Reanonablc  return  on  the  value  of 
the  properties. 

The  reasonable  return  shall  be  7.5 
percent  per  annum  on  the  sum  of  the 
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three  elements  of  the  Investment  base 
computed  in  accordance  with  9  1127.8. 

91127.10    Additional   rail   passenger  serr- 
icc. 

(a)  As  used  In  this  section,  the  term 
"additional  rail  passenger  service" 
means  rail  passenger  service  other 
than  rail  passenger  service  provided 
pursuant  to  sections  304(e)  (2)  and  (4) 
of  the  3R  Act,  as  amended.  It  includes 
extended  or  expanded  service  and 
modified  routings,  which  is  to  be  pro- 
vided over  rail  properties  conveyed  to 
Conrail  pursuant  to  Section  303(bMl) 
of  the  3R  Act,  as  amended,  or  over  rail 
properties  contiguous  to  properties 
conveyed  to  Amtrak,  or  any  other  rail 
properties  contiguous  to  properties  to 
which  a  State  (or  local  or  regional 
transportation  authority)  has  ob- 
tained access. 

(b)  If  a  State  (or  a  local  or  regional 
transportation  authority  in  the  region 
offers  to  provide  payment  for  the  pro- 
vision of  additional  rail  passenger  serv- 
ice. Conrail  shall  undertake  to  provide 
the  additional  service  consistent  with 
the  discontinuance  provisions  con- 
tained in  section  304(e)(2)  of  the  3R 
Act.  as  amended. 

(c)  An  offer  to  provide  payment  for 
the  provision  of  additional  rail  service 
shall  be  made  In  accordance  with  sec- 
tion 304(cK2)(A)  of  the  3R  Act,  as 
amended,  and  pursuant  to  99  H 27.6- 
1127.9  of  these  regulations.  The  offer 
shall  be  designed  to  avoid  any  addi- 
tional costs  to  Conrail  arising  from  the 
construction  or  modification  of  capital 
facilities  or  from  any  additional  oper- 
ating delays  or  costs  arising  from  the 
absence  of  such  construction  or  modi- 
fication. 

(d)  The  State  (or  local  or  regional 
transportation  authority)  shall  dem- 
onstrate that  it  has  acquired,  leased, 
or  otherwise  obtained  access  to  all  rail 
properties  other  than  those  designated 
for  conveyance  to  Amtrak  pursuant  to 
section  206(cMlKC)  and  206(c)(lHD) 
of  the  3R  Act.  as  amended,  and  to 
Conrail  pursuant  to  section  303(bKl) 
of  the  3R  Act.  as  amended,  necessary 
to  provide  the  additional  rail  passen- 
ger service.  The  State  shall  also  dem- 
onstrate that  it  has  completed  or  will 
complete  prior  to  the  Inception  of  the 
additional  rail  passenger  service,  all 
capital  Improvements  necessary  to 
avoid  significant  costs  which  cannot  be 
avoided  by  improved  scheduling  or 
other  means  on  other  existing  rail 
service.  Including  rail  freight  service. 
Assurance  is  required  that  the  addi- 
tional service  will  not  detract  from  the 
level  and  quality  of  existing  rail  pas- 
senger and  freight  service. 

(e)  Conrail  shall  not  be  required  to 
operate  additional  rail  passenger  serv- 
ice over  rail  properties  leased  or  ac- 
quired from  or  owned  or  leased  by  a 
profitable  railroad  In  the  region. 


AppKirDix  I— Subsidy  Estimate. 

The  following  information  is  re- 
quired to  be  furnished  under 
91127.3(b)  In  accordance  with  the 
methodology  set  forth  in  991127.3 
through  1127.9.  The  base  period  data 
shall  be  shown  for  each  item. 

RKVZinTXS  ATTRIBT7TABLK  rOR  BASK 
PKRIOD 

1.  Passenger 

2.  All  Other 

3.  Total  Revenues  Attributable  (lines 
1  plus  2) 

AVOIDABLE  COSTS  FOR 

4.  Maintenance  of  Way  and  Struc- 
tures 

5.  Maintenance  of  Equipment 

6.  Transportation 

7.  General  and  Administrative 

8.  Casualty  Reserve  Account 

9.  Performance  Standards 

10.  Total  Avoidable  CosU  (lines  4 
through  9) 

RmTRN  Olf  VALUE  FOK 

11.  Valuation  of  Property  (lines  11a 
plus  lib) 

a.  Book  Value  of  Ekjuipment 

b.  Book  Value  of  Roadway  and 
Structures 

12.  Rate  of  Return 

13.  Total  Return  on  value  (line  11 
times  line  12) 

ESTIMATED  SUBSIDY  PAYMENT 

14.  Subsidy  Estimate  (line  3  minus 
lines  10  and  13) 

15.  P*inancial  Assistance  from  Subsi- 
dizer 

16.  E^stimated  Emergency  Operating 
Assistance  from  the  Secretary  (line  14 
minus  line  15) 

TRArnC  AND  OPERATING  DATA 

1.  Numbers  of  Passengers  Carried 

2.  Total  Car  MUes 

Appendix  II— Financial  Status 
Report 

A  railroad  entering  into  a  subsidy 
agreement  shall  compile  the  informa- 
tion prescribed  below  In  accordance 
with  the  standards  set  forth  in 
991127.3  through  1127.9.  The  actual 
data  for  the  period  to  date  and  a  pro- 
jection to  the  end  of  the  subsidy 
period  shall  be  shown  for  each  Item. 

REVENUES  attributable  POR  ACTUAL  AND 
PROJECTED 

1.  Passenger 

2.  All  Other 

3.  Total  Revenues  Attributable  (lines 
1  plus  2) 

AVOIDABLE  COSTS  POS 

4.  Maintenance  of  Way  and  Struc- 
tures 

5.  Bfolntenance  of  Equipment 
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6.  Transportation  lines  10  and  13) 

7.  General  and  Administrative  15.  Financial  Assistance  from  Subsi- 

8.  Casualty  Reserve  Account  dlzer 

9.  Performance  Standards              .  16.  Emfrgenry  Operating  Aggigtsncf 

10.  Total  Avoidable  Costs  (lines  4  from  the  Secretary  (line  14  minus  15> 
throttgh  9) 
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JkBTVUN  ON  VALUB  POR 

11.  Valuation  of  Property  (lines  11a 
plus  lib) 

a.  Book  Vahie  of  Ekjuipment 

b.  Book    Value    of    Roadway    and 
Structures 

12.  Rate  of  Return 

13.  Total  Return  on  Value  (line  11 
times  line  1^ 

SUBSIBY  PAYMENT 


TRAFFIC  AND  OPERATING  DATA 

1.  Number  of  Passengers  Carried 

2.  Total  Car  Miles 


Appendix  III— Speed  Factorbd  Gboss 
Tons  Formula  (SFGT) 

Tbe  foUowtng  formula  is  required  to 
calculate  the  SFGT  to  be  used  under 
1 1127.T(f  KIXB)  of  this  part. 

All    Track    and    Roadbed    Mainte- 


14.  Subsidy  Payment  (line  3  minus     nance: 


SFCT  -  T(.670  +    .910   N)   + 


N      1.8^0  +   .87(^rcT  +   .058  GTF  +   .0» 


CIP  +  .048  J 


i 


fcTf  (I  +yi  ■*■  (>•')->  ♦  cTP  (1+  yp  +  ^vi^ 

*-  600     fJOm)  750        »375 

or   in   c.iscs  wlicrv    frcljjttt    siH-cds  arc  equal   to  or   Rrcnlcr   ili.-m  90  percent 

of   passeagcr   speeds^   the    freigbc   and  p.-issengers  tcriM  n.-ty   he   combined  as 

shown  below. 

SFGT  -  T(.670  ♦   .910  N)  ♦  N  j  i.840  +    .87«McT  +   .058  (TTF  -f    .029  CTP  +   .048   J 


m  below.  ^ 

r  -  T(.670  ♦   .910  H)  4^  N  I  I. 

(   1  ♦J'-  ♦ -VL-Tll         ^ 
600        6000  -J  I 


where: 

OT= Total  gron  tons  of  tramc  (In  nrfBiom) 
per  track  mile  per  year. 

OTP= Freight  traffic  gross  tons  (ia  mH- 
Hon§)  per  track  mile  per  year. 

OTP=  Piatenger  traffic  gross  tons  (la  mil- 
lions) per  track  mile  per  year.    . 

V  "   As  ffitovit  below 


FKA  CV.'tsR   i>f   Trnrks   and 
Tyj'o  of   0^^cr.^t^^ll» 

Class  1,2,3;   frcir.hl  only 

•p  Co  10  MCI  per  nilc  per  year 

Class  1,2;  passcnj;<*r,   or 
Class   1,2,3;    frelKlit  *nre   thaa 
10  M&T  per  Bile   per  year 

Class   3;    p.issonger,   or 
Class  4. 5, ft;    all   traCric 

Tlie  speed  factors  used  shall  be  gov- 
erned by  the  highest  authorized  speed 
in  the  designated  area  for  ttie  respec- 
tive types  of  service. 


N=Nmnber  of  tracks  per  route  mile.' 
Vi=8pcetf  factor  (the  larger  of  freight  speed 

or  •.•  tbaes  paasenger  speed). 
VF=PEeisfat  speed. 
VP-PiMenger  speed. 
J=l  for  welded  rail. 
1.5  for  boiled  ralL 


VnliK-  of  Y 


r.Ino 
1.00 


1.12 


1.1$ 


Branch 
Lloo 

0.S6 


0.66 


©69 


Ynrd  fc 
Switch 

0.14 


Special  studies  may  be  conducted 
from  time  to  time  to  update  the  coo- 
stanta  used  in  the  fonmUa. 

CFR  Doc.  7«-S0»»  Filed  3-lft-79;  8:45  anO 


*  In  calculating  total  SPOT,  the  value  of  N 
shall  reflect  the  total  number  of  tracks  pres- 
ently in  place.  Any  tracks  constttutlnc  pres- 
ent excess  capacity  shall  be  included  in  this 
value  of  N. 

In  calculating  SPOT  for  freight  and/or  In- 
tercity passeager,  the  vahie  of  N  shall  re- 


fleet  the  total  nuinber  of  tracks  leas  the 
number  of  tracks  (if  any)  which  could  be 
eliminated  If  commuter  serrlce  were  discon- 
tinued. Any  tracks  constituting  present 
excess  capacity  shall  be  laduded  io  the 
value  of  N  when  computing  8FQT  for 
freight  and/or  intercity  passenger. 
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[6450-01-M] 

DEPARTMENT  OF  ENERGY 

wffico  #T  ffoonngft  ono  A^poolt 

[10  cm  Pwt  305] 

IMPtiAdf  MTATION  Of  SKOM  tEFUNO 
KOCEDUUS 

htwwc*  »>  Pf  f  M<<  OmMwi  and  Ordar  far 


CROSS  REFERENCE  For  a  docu- 
ment containing  a  Proposed  Decision 
and  Order  of  the  Department  of 
Energy  and  Special  Refund  Proce- 
dures relating  to  the  Gulf  Oil  Compa- 
ny see  the  Table  of  Contents  in  this 
iasue. 


[4910-13-M] 
DEPARTMENT  OF  TRANSPORTATION 

Ndarol  Aviation  Adminittratien 
[14  Cnt  Port  IS] 

[Docket  No.  18884;  NoUce  No.  79-6] 

MVESnOATION  AND  ENFOtCEMENT 
PtOCSOUtES 

Pr«c*duf««  for  niin9  ComplolnH,  Httdng  Car- 
loin    Ordor*    and    CondwcHng    Fonnal    Pact 

rnt^Rn^  Mvatii^oiions 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rule 
Making  (NPRM). 

SUMMARY:  To  enable  the  FAA  to 
carry  out  Its  enforcement  responsibil- 
ities more  effectively,  this  notice  pro- 
poses rules  and  procedures  for  the 
filing  of  formal  complaints,  the  issu- 
ance of  certain  orders  of  denial,  cease 
and  desist  orders  and  orders  of  compli- 
ance, and  the  conduct  of  formsJ  fact 
finding  investigation  under  the  Feder- 
al Aviation  Act  of  1958,  the  Airport 
and  Airway  Development  Act  of  1970. 
and  the  Hazardous  Materials  Trans- 
portation Act.  This  notice  also  pro- 
poses to  codify  existing  procedures 
and  provides  the  public  an  opportuni- 
ty to  participate  in  that  codification. 

DATE:  Comments  must  be  received  on 
or  before  May  24. 1979. 

ADDRESSES:  Send  comments  on  the 
propose,  in  duplicate,  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief   Counsel.   Attn:   Rules   Docket 


(AGC-24),  800  Independence  Avenue. 
S.W..  Washington.  D.C.  20591. 

FOR     FURTHER      INFORMATION 
CONTACT: 

Jonathan  Howe.  Office  of  the  Chief 
Counsel,  Federal  Aviation  Adminis- 
tration, 800  Independence  Avenue, 
S.W..  Washington.  D.C,  Telephone 
(202)  426-3775. 

SUPPLEMENTARY  INFORMATION: 

COMMXlfTS  iHvrrKD 

Interested  persons  are  Invited  to  par- 
ticipate in  the  maldng  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may 
desire.  Communications  should  identi- 
fy the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel.  Atten- 
tion: Rules  Docket.  AGC-24.  800  Inde- 
pendence Avenue.  S.W..  Washington. 
D.C.  20591.  All  communications  re- 
ceived on  or  before  May  24,  1979,  will 
be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments  sub- 
mitted will  be  available,  both  before 
and  after  the  closing  date  for  com- 
ments, in  the  Rules  Docket  for  exami- 
nation by  interested  persons.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rule  making  will  be  filed  in 
the  docket. 

AvAiLABnjTT  or  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rule  making 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Information  Center.  APA-430, 
800  Independence  Avenue,  S.W., 
Washington.  D.C.  20591.  or  by  c^llng 
(202)  426-8058.  Communications  must 
Identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which  de- 
scribes the  application  procedure. 

THX  EHVORCnCDfT  Prociss 

Ai  a  result  of  the  passage  of  the  Air- 
line Deregulation  Act  of  1978  (Pub.  L. 
95-504.  92  SUt.  1705),  the  FAA  has 
placed  added  importance  on  its  re- 
sponsibility to  assure  that  the  laws 


under  which  it  operates  are  strictly  en- 
forced. Since  this  NPRM  proposes  A 
substantial  redefinition  and  condifica- 
tion  of  Investigative  and  enforcement 
procedures  by  the  FAA,  a  brief  state- 
ment of  the  objectives  of  this  process 
is  appropriate. 

Implicit  In  the  authority  to  issue 
regiilations  is  the  responsibility  to  en- 
force them.  While  compliance  with 
the  safety  standards  established  under 
Title  VI  of  the  Federal  Aviation  Act 
cpntinues  to  be  the  principal  focus  of 
the  agency's  enforcement  program, 
that  program  today  extends  to  re- 
quirements imposed  by  Titles  III  and 
V  of  that  Act,  the  Hazardous  Materi- 
als Transportation  Act,  and  the  Air- 
port and  Airway  Development  Act. 

The  types  of  actions  possible  under 
these  statutes  are  set  out  in  present 
Part  13  of  the  Federal  Aviation  Regu- 
lations (FARs).  They  span  a  range 
from  Warning  Notices  to  summary  air- 
craft seizure  and  substantial  civil  pen- 
alties. The  procedure  followed  by  the 
FAA  is  essentially  that  followed  by 
any  law  enforcement  agency  vested 
with  authority  to  take  civil  actions. 
Criminal  sanctions  are  provided  by 
statute  for  certain  violations:  however, 
these  actions  are  undertaken  by  the 
Department  of  Justice. 

Except  in  the  case  of  administrative 
actions  taken  as  provided  for  in  Sub- 
part B  of  this  part,  an  investigation  is 
initiated  to  determine  whether  a  basis 
exists  for  taking  legal  action.  Ordinari- 
ly, no  final  legal  disposition  within  the 
meaning  of  the  Administrative  Proce- 
dure Act  is  taken  without  notice  and 
an  opportunity  to  be  heard.  Important 
exceptions,  however,  are  the  provi- 
sions of  sections  903  and  1005  of  the 
Federal  AviaUon  Act  (49  U.S.C.  1473 
and  1485)  which  allow  for  siunmary 
seizure  of  aircraft  and  emergency 
orders  without  prior  notice  or  hearing. 

In  accordance  with  section  901(aK2) 
of  the  Federal  AviaUon  Act  (49  U.S.C. 
1471(aK2)),  any  civil  penalty  action 
may  be  compromised  by  the  Adminis- 
trator, and  no  administrative  adjudica- 
tions are  made.  A  final  adjudication  on 
the  merits  is  possible  only  after  suit  is 
brought  in  the  United  States  District 
Court.  C?ivil  penalties  imposed  pursu- 
ant to  the  Hazardous  Materials  Trans- 
portation Act  are  administratively  ad- 
judicated since  both  that  Act  and  the 
regulations  provide  for  notice  and  an 
opportunity  to  be  heard.  All  other 
orders  and  requirements  imposed  pur- 
suant to  these  statutes  are  JudiciaUy 


enforceable  and  subject  to  Judicial 
review. 

The  proposals  contained  in  this 
Notice  will  assure  that  all  enforcement 
actions  taken  by  the  FAA  fit  within 
the  process  described  above.  They  will 
also  serve  to  codify  and  standardize 
existing  procedures  which  are  used 
but  are  not  set  out  in  Part  13.  Except 
in  emergency  actions  and  cases  Involv- 
ing aircraft  seizure,  no  person  will  be 
subject  to  a  final  order  by  the  FAA 
without  first  being  provided  notice 
and  an  opportunity  for  hearing  either 
before  the  FAA  or.  in  the  case  of  ac- 
tions pursuant  to  sections  602  and  609 
of  the  Federal  Aviation  Act  (49  U.S.C. 
1422  and  1429).  before  the  National 
Transportation  Safety  Board.  Hear- 
ings before  the  FAA  will  be  in  accord- 
ance with  Subpart  D  of  Part  13. 

As  noted  below,  no  significant 
chtuiges  in  the  investigative  process 
are  contemplated.  The  formal  fact- 
finding investigation  proposed  in  new 
Subpart  F  essentially  codifies  existing 
practices  and  is  not  expected  to  be 
used  frequently.  It  should  be  empha- 
sized, however,  that  these  procedures 
are  simply  a  part  of  the  FAA's  general 
Investigative  powers  and  in  no  way 
should  be  construed  as  an  "opportuni- 
ty to  be  heard"  as  previously  dis- 
cussed. 

Formal  Cohpiaiiits 

Proposed  9 13.12  establishes  proce- 
dures for  processing  complaints  alleg- 
ing violations  of  any  provision  of  a 
law,  regulation,  or  order  for  which  the 
Administrator  of  the  FAA  exercises 
enforcement  responsibility.  These  pro- 
cedures will  also  facilitate  enforce- 
ment of  future  amendments  to  Part 
152— Airport  Aid  Program  which  will 
be  Issued  pursuant  to  the  require- 
ments of  section  30  of  the  Airport  and 
Airway  Development  Act  of  1970  (49 
U.S.C.  1730).  This-  section  provides 
that  no  person  shall  be  excluded  on 
the  grounds  of  race,  creed,  color,  na- 
tional origin,  or  sex  from  participating 
in  any  project  for  airport  develop- 
ment, airport  nukster  plaruiing.  or  air- 
port system  planning  conducted  with 
funds  received  from  a  grant  made 
under  the  Airport  Aid  Program.  Part 
13  procedures  will  be  utilized  for  cer- 
tain investigative  and  sanction  pro- 
ceedings initiated  by  the  FAA  under 
Part  152. 

The  proposed  amendment  will  assist 
persons  who  file  formal  complaints  for 
orders  or  other  enforcement  actions 
by  specifying:  (1)  A  central  location 
for  the  filing  of  complaints.  (2)  the  in- 
formation that  must  be  submitted 
with  the  complaint,  and  (3)  the  proce- 
dures for  processing  the  complaint. 
The  procedures  provide  for  notice  to 
the  person  complained  of;  investiga- 
tion of  the  allegations  set  forth  in  the 
complaint,  including  initiation  of  Sub- 
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part  F  fact-finding  investigative  proce- 
dures, as  appropriate;  and  the  initi- 
ation of  enforcement  action  if  the  in- 
vestigation substantiates  the  allega- 
tions set  forth  in  the  complaint. 

Any  appeal  to  the  Administrator 
from  a  Hearing  Officer's  decision  and 
order  will  be  decided  on  the  record  of 
the  FAA  hearing  and  will  not  involve  a 
trial  de  novo.  The  Administrator's  de- 
cision and  order  is  both  an  "adjudica- 
tion" and  "final  disposition"  within 
the  meaning  of  section  551  of  the  Ad- 
ministrative Procedure  Act  and  is 
therefore  subject  to  Judicial  review  in 
accordance  with  applicable  statutes. 

Provision  has  been  made  in  proposed 
9 13.13  for  the  Issuance  of  consent 
orders  in  any  legal  enforcement  action 
taketi  imder  Subpart  C  as  presently 
provided  for  in  9 13.77  relating  to 
orders  of  compliance  under  the  Haz- 
ardous Materials  Transportation  Act 

Orders  of  Compliahce,  Cxasi  and 
Desist  Orders,  Orders  of  Denial 
AND  Other  Orders 

Although  Subpart  E  of  Part  13  sets 
forth  procedures  for  the  Issuance  of 
orders  of  compliance  under  the  Haz- 
ardous Materials  Transportation  Act, 
it  does  not  presently  contain  proce- 
dures for  the  Issuance  of  orders  of 
compliance  under  the  Federal  Avi- 
ation Act  of  1958  or  the  Airport  and 
Airway  Development  Act  of  1970.  Ac- 
cordingly. 9  13.20  would  establish  pro- 
cedures for  the  issuance  of  orders  of 
compliance  with  the  provisions  of 
those  acts  and  any  orders  or  regula- 
tions issued  thereunder. 

The  FAA  also  issues  other  orders 
which  meet  the  "final  disposition"  test 
disctissed  above.  Examples  of  these  in- 
clude orders  to  cease  and  desist,  orders 
of  denial,  and  orders  under  section 
308(a)  of  the  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1349(a)).  Since  no  stat- 
utory provision  for  an  "opportunity  to 
be  heard"  exists  for  orders  of  this  type 
(except  for  orders  of  denial  of  airman 
certificates  issued  under  section  602  of 
the  Federal  Aviation  Act),  the  poten- 
tial exists  for  administratively  final 
orders  to  be  issued  without  basic  "due 
process"  protections.  Ekjually  impor- 
tant is  the  requirement  imposed  by 
section  1006  of  the  Federal  Aviation 
Act  (49  U.S.C.  1486)  that  such  orders 
are  subject  to  Judicial  review  by  the 
Courts  of  Appeals  of  the  United  States 
or  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia.  As  a  result,  cases 
have  arisen  where  the  administrative 
record  before  these  Courts  is  not  suffi- 
cient to  dispose  of  the  matter  proper- 
ly. This  notice  therefore  proposes  to 
revise  9 13.20  to  provide  notice  and  an 
opportunity  for  a  hearing  In  accord- 
ance with  Subpart  D  of  theis  part. 

It  also  proposes  to  expand  the  provi- 
sions of  this  section  to  orders  other 
than  to  cease  and  desist.  The  limited 
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scope  of  present  9  13.20,  which  is  con- 
fined to  emergencfes  under  section 
1005(a)  of  the  Federal  Aviation  Act  (49 
UJ3.C.  1485(a)),  is  no  longer  a  proper 
reflection  of  the  range  of  administra- 
tively final  orders  issued  by  the  FAA. 
Furthermore,  the  authority  conferred 
by  section  1005(a)  is  not  available  for 
proceedings  arising  under  the  Airport 
and  Airway  Development  Act  of  1970. 
The  procedural  steps  for  issuing 
orders  under  this  section  are  substan- 
tially the  same  as  those  initiated 
through  the  complaint  process  of  pro- 
posed 9 13.11. 

It  should  be  noted  that  orders  issued 
pursuant  to  sections  602  and  609  of 
the  Federal  Aviation  Act  (49  U.S.C. 
1422  and  1429)  are  excluded.  This  is 
because  those  sections  specifically  pro- 
vide for  a  review  by  or  an  appeal  to 
the  National  Transportation  Safety 
Board  prior  to  Judicial  review  under 
section  1006.  These  sections  deal  with 
the  issuance  of  airman  certificates 
(section  602)  and  the  amendment,  sus- 
pension, and  revocation  of  various  cer- 
tificates issued  by  the  FAA  (section 
609).  The  National  Transportation 
Safety  Board's  rules  of  practice  for 
such  proceedings  may  be  found  in  49 
CFR  Part  821. 

Fact-Finding  Investigations 

The  FAA  has  broad  authority  under 
the  statutes  it  administers  to  conduct 
investigations.  The  fundamental  pur- 
pose of  these  investigations  is  to 
gather  facts  necessary  to  determine 
whether  some  formal  action  under 
these  laws  should  be  taken.  The  possi- 
ble actions  include  enforcement  or 
rulemaking  and  adjudication  as  de- 
fined by  section  551  of  the  Administra- 
tive Procedure  Act  (5  UJS.C.  551). 
While  the  FAA  relies  primarily  on  in- 
formal investigative  processes  de- 
signed to  obtain  Iformatlon  from  all 
segments  of  the  public,  the  need  occa- 
sionally arises  for  a  more  fonnal  pro- 
ceeding. The  need  arises  primarily 
when  the  subject  matter  of  the  inves- 
tigation is  extremely  controversial  or 
persons  are  reluctant  to  provide  infor- 
mation or  otherwise  cooperate.  In 
such  cases  it  is  difficult  to  obtain  facts 
without  the  talking  of  sworn  testimony 
and  the  subpoenaing  of  records. 

Under  the  laws  set  out  above,  the 
Administrator  is  empowered  to  con- 
duct public  heatings  or  investigations. 
take  evidence  and  deposition}  and 
issue  subpoenas.  The  Administrator 
may  also  require  the  production  of 
documents,  records,  and  property.  In 
addition,  the  Administrator  may 
compel  testimony  pursuant  to  the  pro- 
visions of  section  201(a)  of  the  Orga- 
nized Crime  Control  Act  of  1970  (18 
UAC.  6002  and  6004).  The  Federal 
Aviation  Regulations  presently  do  not 
expressly  implement  these  powers  and 
the  agency  has  in  the  past  relied  on 
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the  language  of  the  statutes  them- 
selves in  the  conduct  of  such  investiga- 
tions. This  has  frequently  resulted  in 
"ad  hoc"  proceedings.  The  lack  of  uni- 
form, published  procedures  often 
makes  it  difficult  for  parties  to  such 
an  investigation  to  know  what  is  re- 
quired of  them. 

While  the  FAA  does  not  anticipate 
any  appreciable  change  from  the  pres- 
ent number  of  formal  Investigations, 
adoption  of  these  regulations  will  both 
improve  and  simplify  existing  pnce- 
dures.  These  formal  fact-finding  inves- 
tigations are  not  adjudicatory  in 
nature  and  are  not  proceedings  in 
which  a  decision  or  order  can  be  issued 
against  any  person.  Rather,  the  pro- 
ceedings are  intended  to  determine 
whether  sufficient  facts  exist  to  war- 
rant further  action.  Likewise,  these 
are  not  adversary  proceedings  in  the 
common  law  sense,  although  elements 
of  fimdamental  due  process  are  pro- 
*  ded.  To  emphasize  the  distinction 
between  proceedings  under  this  sub- 
part and  hearings  held  pursuant  to 
Subpart  D  of  Part  13,  the  official  au- 
thorized to  conduct  these  investiga- 
tions is  designated  as  the  "Presiding 
Officer"  as  distinct  from  the  "Hearing 
Officer"  in  the  latter  regulation.  This 
terminology  is  also  consistent  with  the 
language  appearing  in  Subpart  E  of 
Part  77  of  the  Federal  Aviation  Regu- 
lations. 

New  SS  13.103(b)  and  13.125  would 
allow  investigative  depositions  as  pro- 
vided for  in  section  1004(e)  of  the  Fed- 
eral AvlaUon  Act  (49  U.S.C.  1484(e)  as 
a  part  of  formal  investigations  con- 
ducted under  proposed  Subpart  F. 
However,  nothing  in  these  sections 
should  be  construed  as  limiting  the  au- 
thority of  duly  designated  persons  to 
issue  subpeonas.  administer  oaths,  ex- 
amine witnesses  and  receive  evidence 
in  any  Informal  fact-finding  investiga- 
tion as  provided  for  in  section  1004(a). 

The  authority  to  conduct  formal 
fact-finding  investigations  is  delegated 
to  the  Chief  Counsel,  the  Deputy 
Chief  Counsel,  each  Assistant  Chief 
Counsel,  and  each  Regional  Counsel. 
The  Aeronautical  Center  Counsel  is 
also  delegated  such  authority  for  the 
purpose  of  investigating  alleged  viola- 
tions of  Title  V  of  the  Act,  or  any  reg- 
ulations issued  under  it.  The  investiga- 
tion is  initiated  by  the  issuance  of  an 
order  of  investigation  and  the  proce- 
dures are  intended  to  provide  an  expe- 
ditious and  efficient  handling  of  inves- 
tigations with  a  minimum  of  inconve- 
nience to  persons  who  may  be  required 
to  appear  and  testify.  Upon  comple- 
tion of  the  investigation,  the  Presiding 
Officer  will  Issue  a  report  of  the  inves- 
tigation, including  a  summary  of  prin- 
cipal conclusions.  If  the  facts  indicate 
no  action  is  wsuranted.  the-  investiga- 
tive files  are  dosed.  Where  action  Is 
initiated,  the  Administrator  proceeds 
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in  accordance  with  the  prescribed  pro- 
cedures under  the  Federal  Aviation 
Act  of  1958.  the  Hazardous  Materials 
Transportation  Act,  the  Airport  and 
Airway  Development  Act  of  1970,  or 
the  Administrative  Procedure  Act  as 
applicable,  and  the  rules  and  regula- 
tions issued  thereunder. 

UsK  OP  RscoRos,  DocxncnrTS  ahd 
Retorts 

The  Federal  Aviation  Regulations 
contain  many  recordkeeping  and  re- 
porting requirements.  These  records 
and  reports  are  necessary  to  assure 
safety  in  air  transportation  and  com- 
pliance with  the  laws,  regulations  and 
orders  for  which  the  Administrator  of 
the  FAA  has  txdoTcaaeni  responsibill- 

The  record-keeping  and  reportuig  re- 
quirements in  the  regulations  have 
been  approved  by  the  Office  of  Man- 
agement and  Budget  in  accordance 
with  the  Federal  Reix)rts  Act  of  1942. 
The  records  and  reports  are  routinely 
used  in  fact-finding  Investigations  and 
enloTcem&ai  proceedings.  The  only  ex- 
ception to  such  use  provided  for  in  the 
ciurent  regulations  is  in  9  121.359(e). 
which  states  that  the  Administrator 
does  not  use  information  obtained 
from  cockpit  voice  recorders  in  any 
dvil  penalty  or  certificate  action.  In 
response  to  frequent  questions  con- 
cerning the  use  in  enforcement  actions 
of  records  and  reports  which  are  re- 
quired by  the  FARs.  this  notice  pro- 
poses to  add  a  new  9  13.5  to  specifically 
provide  that  any  record,  document  or 
report  required  to  be  maintained,  ex- 
hibited or  submitted  to  the  Adminis- 
trator (1)  may  be  used  in  any  investi- 
gation conducted  by  the  Administrator 
and  (2),  except  to  the  extent  such  use 
may  be  specifically  limited  or  prohibit- 
ed by  the  section  which  imposes  the 
requirement,  may  be  used  in  any  civil 
penalty  action,  certificate  action,  or 
other  legal  proceeding. 

Other  Mikor  ahd  Editorial  Changes 

The  title  to  }  13.21  would  be  changed 
to  read  "Military  Personnel"  to  reflect 
more  correctly  the  substance  of  the 
section,  and  {13.67  would  be  redesig- 
nated 1 13.19a  and  transferred  from 
Subpart  D  to  Subpart  C  to  Include  it 
with  the  other  enforcement  actions 
provided  for  in  that  subpart. 

Section  13.59(b)  would  be  changed  to 
place  the  burden  of  proof  on  the 
person  seeking  review  of  an  order  of 
denial.  This  comports  with  the  stand- 
ard set  by  49  CFR  821.25  for  review  of 
denials  under  section  602  of  the  Feder- 
al Aviation  Act. 

Current  { 13.75  would  be  amended 
by  deleting  paragraphs  (c).  (d)  and  (e) 
since  those  requirements  are  more  ap- 
propriate for  filing  a  formal  answer 
under  Subpart  D  hearing  procedures 
rather  than  submitting  a  written  reply 


to  a  proposed  order.  In  addition,  para- 
graph (f)  of  9  13.75  would  be  redesig- 
nated as  pantgraph  (c)  and  the  phrase 
"and  contest  the  allegations"  deleted, 
since  a  person  may  choose  to  contest 
the  allegations  by  filing  a  written 
reply  without  requesting  a  hearing.  By 
"■r^'"g  these  changes,  f  13.75  would 
be  consistent  with  proposed  fflS-H 
and  il.SO. 

Secticm  13.83(a)  would  be  amended 
by  making  it  clear  that  either  party  to 
a  hearing  may  appeal  from  the  order 
of  the  Hearing  Officer  by  filing  a 
notice  of  appeal  with  the  Administra- 
tor within  20  days  after  the  date  of  is- 
suance of  the  Order.  This  change 
would  also  be  consistent  with  proposed 
M13.il  and  13.20. 

In  addition.  1 13.3(b)  proposes  to  in- 
clude language  which  would  delegate 
the  Administrator's  authority  to  inves- 
tigate matters  (those  not  induding  the 
use  of  the  compulsory  processes  of  sec- 
tions 313  and  1004(a)  of  the  Federal 
Aviation  Act  and  section  109  of  the 
Hazardous  Materials  Transportation 
Act)  to  authorize  employees  of  the 
various  services  and  offices  of  the 
FAA.  This  amendment  would  simply 
conform  the  rule  to  the  way  In  which 
agency  Investigations  proceed  In  the 
usual  course  of  business. 

Ecoif  omc  Impact  op  Proposed 

RadULATIOH 

The  FAA  has  determined  that  this 
docuonent  Involves  a  proposed  regula- 
tion which  is  not  significant  under  the 
procedures  and  criteria  prescribed  by 
Executive  Order  12044,  and  as  imple- 
mented by  Interim  Department  of 
Transportation  guidelines  (43  F.R. 
9582;  March  8.  1978).  However.  Inter- 
ested persons  are  Invited  to  comment 
on  the  economic  impact  of  the  pro- 
posed rule  by  submitting  such  written 
data,  views  or  arguments  as  they  may 
desire. 

The  Proposed  Rnu 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Part  13  of  the  Federal  Aviation  Regu- 
lations (14  CFR  Part  13)  as  follows: 

1.  By  Revising  the  title  of  Part  13  to 
read: 

PAIT  IS— mVISTIOATION  AND 
ENK>tCSMENT  PtOCEDURf  S 

2.  By  revising  the  contents  of  Sub- 
part A  to  read  as  follows: 


Sec 

13.1  Reports  of  vioiatioiu. 

ISJ  IcvesticaUonx. 

IS  Jl  Reoords,  documents  sod  reports. 

Auiwoain.  Sees.  tOXf).  SOS(d).  313  (a) 
and  (c).  1003  <a).  (b)  and  (c).  and  1004 
through  1000.  FMeral  AvlaUon  Act  of  1958 
(49  U.&C.  134X0.  1344(d).  13M  (a)  and  lei. 


1483  (a),  (b)  and  (c).  and  1484  through 
1489):  sees.  109.  110.  and  111.  Hazardous  Ma- 
teriaU  TnmsporUtion  Act  (49  D.S.C.  1808. 
1809.  and  1810);  sec.  6(c),  Department  of 
Transportation  Act  (49  UJ8.C.  16S5<c»  sees. 
27  and  30.  Airport  and  Airway  Development 
Act  of  1970  (49  U.8.C.  1727  and  1730);  sec. 
201(a)  of  the  Organized  Crime  Control  Act 
of  1970  (18  U.S.C.  6002  and  6004);  and  sees. 
1.47  (f )  and  (k),  ReRulatlons  of  the  Office  of 
the  Secretary  of  Transportation  (49  CFR 
1.47). 

3.  By  revising  Subpart  A  to  read  as 
follows: 

Stibpuft  A — InvattigoMv*  ProcvdiffM 

S  13.1     Reports  of  violations. 

(a)  Any  person  who  knows  of  a  viola- 
tion of  the  Federal  Aviation  Act  of 
1958.  the  Hazardous  Materials  Trans- 
portation Act  relating  to  the  transpor- 
tation or  shipment  by  air  of  hazardous 
materials,  or  the  Airport  and  Airway 
Development  Act  of  1970.  or  of  any 
regulation  or  order  issued  under  those 
acts  should  report  it  to  appropriate 
personnel  of  any  FAA  regional  or  dis- 
trict office. 

(b)  Each  report  made  under  this  sec- 
tion, together  with  any  other  informa- 
tion the  FAA  may  have  that  is  rele- 
vant to  the  matter  reported,  will  be  re- 
viewed by  FAA  personnel  to  determine 
the  nature  and  type  of  any  additional 
investigation  or  enforcement  action 
the  FAA  will  take. 

9 13.3    Investigations. 

(a)  Under  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1301  et  seq.),  the 
Airport  and  Airway  Development  Act 
of  1970  (49  U.S.C.  1701  et  seq.).  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1801  et  seq.).  and  the 
Regulations  of  the  Office  of  the  Secre- 
tary of  Transportation  (49  CFR  Parts 
1  et  seq.).  the  Administrator  may  con- 
duct investigations,  hold  hearings, 
issue  subpoenas,  require  the  produc- 
tion of  relevant  documents,  records, 
and  property,  and  take  evidence  and 
depositions. 

(b)  For  the  purpose  of  investigating 
alleged  violations  of  the  Federal  Avi- 
ation Act  of  1958  (except  Title  V).  the 
Airport  and  Airway  Development  Act 
of  1970,  or  the  Hazardous  Materials 
Transportation  Act,  or  any  regulation 
or  order  issued  under  these  Acts,  the 
Administrator's  authority  has  been 
delegated  to  the  various  services  and 
offices  for  matters  within  their  respec- 
tive areas  for  all  routine  investiga- 
tions. When  the  compulsory  processes 
of  sections  313  and  1004  (49  U.S.C. 
1354  and  1484)  of  the  Federal  Aviation 
Act.  or  section  109  of  the  Hazardous 
Materials  Transportation  Act  (49 
U.S.C.  1808)  are  invoked,  the  Adminis- 
trator's authority  has  been  delegated 
to  the  Chief  Counsel,  the  Deputy 
Chief  Counsel,  each  Assistant  Chief 
Counsel,  and  each  Regional  Counsel. 
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For  the  purpose  of  investigating  al- 
leged violations  of  Title  V  of  the  Fed- 
eral Aviation  Act.  or  any  regulation  or 
order  Issued  under  it.  the  Administra- 
tor's authority  has  been  delegated  to 
the  Chief  Counsel,  the  Deputy  Chief 
Counsel,  and  the  Aeronautical  Center 
Counsel. 

(c)  In  conducting  formal  investiga- 
tions, the  Chief  Counsel,  the  Deputy 
Chief  Counsel,  each  Assistant  Chief 
Counsel,  each  Regional  Counsel,  and 
the  Aeronautical  Center  Counsel  may 
issue  an  order  of  investigation  in  ac- 
cordance with  Subpart  F  of  this  part. 

9  13.5    Records,  documents  and  reports. 

Each  record,  document  and  report 
that  the  Federal  Aviation  Regulations 
require  to  be  maintained,  exhibited  or 
submitted  to  the  Administrator  may 
be  used  in  any  investigation  conducted 
by  the  Admiinistrator;  and,  except  to 
the  extent  such  use  may  be  specifical- 
ly limited  or  prohibited  by  the  section 
which  imposes  the  requirement,  such 
records,  documents  and  reports  may 
be  used  in  any  civil  penalty  action,  cer- 
tificate action,  or  other  legal  pnx^eed- 
ing. 

4.  By  revising  the  contents  of  Sub- 
part C  to  read  as  follows: 


Sec. 

13.12  Formal  complaints. 

13.13  Consent  orders. 

13.15  Civil  penalties:  Federal  Aviation  Act 
of  1958. 

13.16  Civil  penalties:  Hazardous  Materials 
Tranportatlon  Act. 

13.17  Seizure  of  aircraft. 

13.19  Certificate  action. 

13.19a  Pinal  order  of  Hearing  Officer  in 
certificate  of  aircraft  registration  pro- 
ceedings. 

13.20  Orders  of  compliance,  cease  and 
desist  orders,  orders  of  denial  and  other 
orders. 

13.21  Military  personneL 
13.23  Oiminal  penalties. 
13.25    Injunctions. 

Authoritt:  Sees.  302(f).  303(d).  313  (a) 
and  (c).  1002  (a),  (b)  and  (c).  and  1004 
through  1009.  Federal  Aviation  Act  of  1958 
(49  U.S.C.  1342(f).  1344(d),  1354  (a)  and  (c). 
1482  (a),  (b).  and  (c).  and  1484  through 
1489):  sees.  109.  110.  and  111.  Hazardous  Ma- 
terials Transportation  Act  (49  n.S.C.  1808. 
1809.  and  1810);  sec.  6<c).  Department  of 
Transportation  Act  (49  n.S.C.  1655(c):  sees. 
27  and  30.  Airport  and  Airway  Develpment 
Act  of  1970  (49  U.S.C.  1727  and  1730):  sec. 
201(a)  of  the  Organized  CMme  Control  Act 
of  1970  (18  UJS.C.  6002  and  6004):  and  sees. 
1.47  (f)  and  (k).  Regulations  of  the  Office  of 
the  Secretary  of  Tranq>ortation  (49  CFR 
1.47)). 

5.  By  adding  99  13.12  and  13.13  to 
read  as  follows: 

9  13.12    Formal  complaints. 

(a)  Any  person  may  file  a  complaint 
with  the  Administrator  with  resp«ct  to 
anything  done  or  omitted  to  be  done 
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by  any  person  in  contraventicm  of  any 
provision  of  any  Act  or  of  any  regtila- 
tion  or  order  Issued  imder  it.  as  to 
matters  within  the  Jurisdiction  of  the 
Administrator.  This  section  does  not 
apply  to  complaints  against  the  Ad- 
ministrator or  employees  of  the  FAA 
acting  within  the  scope  of  their  em- 
ployment. 

(b)  Complaints  filed  under  this  sec- 
tion must— 

(1)  Be  submitted  in  writing  and  iden- 
tified as  a  complaint  filed  for  the  pur- 
pose of  seeking  an  appropriate  order 
or  other  enforcement  action. 

(2)  Be  submitted  to  the  Federal  Avi- 
ation Administration,  Office  of  the 
Chief  Counsel,  Attention:  Enforce- 
ment Docket  (AGC-27).  800  Independ- 
ence Avenue.  S.W..  Washington.  D.C. 
20591; 

(3)  Set  forth  the  name  and  address, 
if  known,  of  each  person  who  is  the 
subject  of  the  complaint  and.  with  re- 
spect to  each  person,  the  specific  pro- 
visions of  the  Act  or  regulation  or 
order  that  the  complainant  believes 
were  violated; 

(4)  Contain  a  concise  but  complete 
statement  of  the  facts  relied  upon  to 
substantiate  each  allegation; 

(5)  State  the  name,  address  and  tele- 
phone niunber  of  the  person  filing  the 
complaint;  and 

(6)  Be  signed  by  the  person  filing 
the  complaint  or  a  duly  authorized 
representative. 

(c)  Complaints  which  do  not  meet 
the  requirements  of  paragraph  (b)  of 
this  section  will  be  considered  reports 
under  9  13.1. 

(d)  Complaints  which  meet  the  re- 
quirements of  paragraph  (b)  of  this 
section  will  be  docketed  and  a  copy 
mailed  to  each  person  named  in  the 
complaint. 

(e)  Any  complaint  filed  against  a 
member  of  the  Armed  Forces  of  the 
United  States  acting  in  the  perform- 
ance of  official  duties  shall  be  referred 
to  the  Secretary  of  the  Department 
concerned  for  action  in  accordance 
with  the  procedures  set  forth  in 
9  13.21. 

(f)  The  person  named  in  the  com- 
plaint shall  file  an  answer  within  20 
days  after  service  of  a  copy  of  the 
complaint. 

(g)  After  the  complaint  has  been  an- 
swered or  after  the  allotted  time  in 
which  to  file  an  answer  has  expired, 
the  Administrator  shall  determine  if 
there  are  reasonable  grounds  for  in- 
vestigating the  complaint. 

(h)  If  the  Administrator  determines 
that  a  complaint  does  not  state  facts 
which  warrant  an  investigation  or 
action,  the  complaint  may  be  dis- 
missed without  a  hearing  and  the 
reason  for  the  dismissal  given  in  writ- 
ing. 

(i)  If  the  Administrator  determines 
that  reasonable  grotmds  exist,  an  In- 
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formal  Investigation  may  be  initiated 
or  an  order  of  investigation  may  be 
issued  in  accordance  with  Subpart  P  of 
this  part,  or  both.  Each  person  named 
in  the  complaint  shall  be  advised 
which  official  has  been  delegated  the 
responsibility  for  conducting  the  In- 
vestigation under  $  13.3(b)  or  (c). 

(j)  If  the  Investigation  substantiates 
the  allegations  set  forth  in  the  com- 
plaint, a  notice  of  proposed  order  may 
be  issued  or  other  enforcement  action 
taken  in  accordance  with  this  part. 

(k)  The  complaint  and  other  plead- 
ings and  official  PAA  records  relating 
to  the  disposition  of  the  complaint  are 
maintained  in  current  docket  form  in 
the  Enforcement  Docket,  Office  of  the 
Chief  Counsel.  Federal  Aviation  Ad- 
ministration, 800  Independence 
Avenue.  SW.,  Washington.  D.C.  20591. 
Any  interested  person  may  examine 
any  docketed  material  at  that  office, 
at  any  time  after  the  docket  is  estab- 
lished, except  material  that  Is  ordered 
withheld  from  the  public  under  appli- 
cable law  or  regulations,  and  may 
obtain  a  photostatic  or  duplicate  copy 
upon  paying  the  cost  of  the  copy. 

{13.13    Coiuent  order*. 

(a)  At  any  time  before  the  issuance 
of  an  order  under  this  subpart,  the  of- 
ficial who  issued  the  notice  and  the 
person  subject  to  the  notice  may  agree 
to  dispose  of  the  case  by  the  issuance 
of  a  consent  order  by  the  official. 

(b)  A  proposal  for  a  consent  ^rder 
submitted  to  the  official  who  issued 
the  notice  under  this  section  must  in- 
clude— 

(DA  proposed  order; 

(2)  An  admission  of  all  Jurisdictional 
facts: 

(3)  An  express  waiver  of  the  right  to 
further  procedural  steps  and  of  all 
rights  to  Judicial  review:  and 

(4)  An  incorporation  by  reference  of 
the  notice  and  an  acluiowledgment 
that  the  notice  may  be  used  to  con- 
strue the  terms  of  the  order. 

(c)  If  the  issuance  of  a  consent  order 
has  been  agreed  upon  after  the  filing 
of  a  request  for  hearing  in  accordance 
with  Subpart  D  of  this  part,  the  pro- 
posal for  a  consent  order  shall  include 
with  the  Hearing  Officer  withdrawing 
the  request  for  a  hearing  and  request- 
ing that  the  case  be  dismissed. 

9  1 3. 1 9a    ( Redetignated  from  $  1 3.67  ] 

6.  By  redesignating  ( 13.67  as 
9  13.19a. 

7.  By  revising  9  13.20  to  read  as  fol- 
lows: 

9  13.20  Order*  of  compliance,  cecM  and 
desist  orders,  orders  of  denial  and 
other  orders. 

(a)  This  section  applies  to  the  issu- 
ance of  orders  of  compliance,  cease 
and  desist  orders,  orders  of  denial  and 
other    orders    as    the    Administrator 


shall  deem  necessary  to  carry  out  the 
provisions  of  the  Federal  Aviation  Act 
of  1958  and  the  Airport  and  Airway 
Development  Act  of  1970.  This  section 
does  not  apply  to  orders  issued  pursu- 
ant to  sections  602  and  609  of  the  Fed- 
eral Aviation  Act  of  1958. 

(b)  Unless  the  Administrator  deter- 
mines that  an  emergency  exists  and 
safety  in  air  commerce  requires  the 
Immediate  Issuance  of  an  order  under 
this  section,  the  person  subject  to  the 
order  shall  be  provided  with  notice 
prior  to  Issuance. 

(c)  Within  30  days  after  service  of 
the  notice,  the  person  subject  to  the 
order  may  reply  in  writing  or  request  a 
hearing  In  accordance  with  Subpart  D 
of  this  part. 

(d)  If  a  reply  is  filed,  as  to  any 
charges  not  dismissed  or  not  subject  to 
a  consent  order,  the  person  subject  to 
the  order  may.  within  10  days  after  re- 
ceipt of  notice  that  the  remaining 
charges  are  not  dismissed,  request  a 
hearing  in  accordance  with  Subpart  D 
of  this  part. 

(e)  Failure  to  request  a  heartng 
within  the  period  provided  In  para- 
graphs (c)  or  (d)  of  this  section— 

( 1 )  Constitutes  a  waiver  of  the  right 
to  appeal  and  the  right  to  a  hearing, 
and 

(2)  Authorizes  the  official  who 
issued  the  notice  to  find  the  facts  to 
be  as  alleged  in  the  notice,  or  as  modi- 
fied as  the  official  may  determine  nec- 
essary based  on  any  written  response, 
and  to  issue  an  appropriate  order, 
without  further  notice  or  proceedings. 

(f)  If  a  hearing  is  requested  in  ac- 
cordance with  paragraplos  (c)  or  (d)  of 
this  section,  the  procedure  of  Subpcut 
D  of  this  part  applies.  At  the  close  of 
the  hearing,  the  Hearing  Officer,  on 
the  record  or  subsequently  in  writing, 
shall  set  forth  findings  and  conclu- 
sions and  the  reasons  therefor,  and 
either— 

( 1 )  Dismiss  the  notice:  or 

(2)  Issue  an  order. 

(g)  Any  party  to  the  hearing  may 
appeal  from  the  order  of  the  Hearing 
Officer  by  filing  a  notice  of  appeal 
with  the  Administrator  within  20  days 
after  the  date  of  Issuance  of  the  order. 

(h)  If  a  notice  of  appeal  is  not  filed 
from  the  order  Issued  by  a  Hearing  Of- 
ficer, such  order  Is  the  final  agency 
order. 

(i)  Any  person  filing  an  appeal  au- 
thorized by  paragraph  (g)  of  this  sec- 
tion shall  file  an  appeal  brief  with  the 
Administrator  within  40  days  after  the 
date  of  Issuance  of  the  order,  and 
serve  a  copy  on  the  other  party.  A 
reply  brief  must  be  filed  within  20 
days  after  service  of  the  appeal  brief 
and  a  copy  served  on  the  appellant. 

(J)  On  appeal  the  Administrator  re- 
views the  available  record  of  the  pro- 
ceeding, and  Issues  an  order  dismiss- 
ing, reversing,  mcxllfying  or  affirming 


the  order.  The  Administrator's  order, 
includes  the  reasons  for  his  action. 

(k)  For  good  cause  shown,  requests 
for  extensions  of  time  to  file  any  docu- 
ment under  this  section  may  be  grant- 
ed by— 

( 1 )  The  official  who  issued  the  order, 
if  the  request  Is  filed  prior  to  the  des- 
ignation of  a  Hearing  Officer  or 

(2)  The  Hearing  Officer,  If  the  re- 
quest Is  filed  prior  to  the  filing  of  a 
notice  of  appeal:  or 

(3)  The  Administrator,  If  the  request 
Is  filed  after  the  filing  of  a  notice  of 
appeal. 

(1)  Except  In  the  case  of  an  appeal 
from  the  decision  of  a  Hearing  Officer, 
the  authority  of  the  Admlnstrator 
under  this  section  Is  also  exercised  by 
the  Chief  Counsel.  Deputy  Chief 
Counsel,  each  Assistant  Chief  Counsel 
and  each  Regional  Counsel. 

(m)  Filing  and  service  of  documents 
under  this  section  shall  be  accom- 
plished in  accordance  with  9  13.43:  and 
the  periods  of  time  specified  in  this 
section  shall  be  computed  In  accord- 
ance with  9  13.44. 

9  13.21     [Title  Revised] 

8.  By  revising  the  title  of  9  13.21  to 
read  "Military  personnel." 

9  13,31    (Amended] 

9.  By  amending  9  13.31  by  inserting 
the  section  numbers  "13.11(k), 
13.11(1),"  after  the  word  "with"  and 
before  the  section  number 
"13.16<dK3)."  and  by  inserting  the  sec- 
tion numbers  "13.20(c),  lS.20<d),"  after 
"18.19(cK6)"  and  before  "13.75(aK2)." 

913.59    [Amended] 

10.  By  amending  9  13.59(b)  to  add 
the  phrase  "and  orders  of  denial," 
after  the  word  "defense"  and  before 
the  word  "the." 

913.75    [Amended] 

11.  By  revising  9  13.75  as  follows: 

(1)  By  deleting  paragraphs  (c).  (d) 
and(e) 

(2)  By  redesignating  paragraph  (f)  as 
paragraph  (c)  and  amending  it  to  read 
as  follows: 


(c)  Failure  of  the  alleged  violator  to 
file  a  reply  or  request  a  hearing  within 
the  period  provided  In  paragraph  (a) 
of  this  section— 

(1)  Constitutes  a  waiver  of  the  right 
to  a  hearing  and  the  right  to  an 
appeal,  and 

(2)  Authorizes  the  official  who 
issued  the  notice  to  find  the  facts  to 
be  as  alleged  in  the  notice  and  to  issue 
an  appropriate  order  directing  compli- 
ance, without  further  notice  or  pro- 
ceedings. 

12.  By  amending  9  13.83(a)  to  read  as 
follows: 


9l3-,83    ilm>eat. 

(a)  Any  party  to  the  hearing  may 
appeal  from  the  order  of  the  Hearing 
Officer  by  filing  a  notice  of  appeal 
with  the  Administrator  within  20  days 
after  the  date  of  iBsuacce  of  the  order. 


13.  By  adding  a  new  Subpart  F  to 
read  as  follows: 

tMbpart  f     Panwal,  F«c»-n«din«  inv—Wgation 
Undcf  an  Ofdar  af  layattifl^tiaa. 

Sec. 

13.101    AppUcaUUty. 

13.103    Order  of  investigation. 

13.105    Notification. 

L3.1D7    Designation  of  additional  parties. 

13.109    Convening  the  investigation. 

13.111    Subpoenas. 

13.113  Noncompliance  with,  the  <nii<»«ngi». 
tlve  process. 

13.119    Public  proceedings. 

13.117  Conduct  of  investigative  prooeeding 
or  deposition. 

13.119  Rights  of  persons  against  s«lf-in- 
crimination. 

13.121    Witness  fees. 

13.123  Submission  by  party  to  the  investi- 
gation. 

13.125    Depositions. 

13.127    Reports,  decisions  and  orders. 

13.129    Post- investigation  action. 

13.131    Other  procedtires. 

AuTHORrrv:  (Sees.  302(1),  303(d).  313(a> 
and  (c).  lt)Q2(a).  (b)  and  (c).  and  1004 
through  1009.  Federal  Aviation  Act  of  1«B8 
(40  U.S.C.  1342(f).  1344«1).  1364<a)  and  (c). 
1482(a).  (b>.  and  (c).  and  1484  through 
148»):  sees.  L09.  110.  and  111.  Haaardoua  Ma- 
terials TransporUtion  Act  (4a  U.&C.  1808. 
1809.  and  1810):  sec  6(c>,  Department  of 
Transportation  Act  (49  UJS.C.  1655(c):  sees. 
27  and  30.  Airport  and  Airway  Development 
Act  of  1970  (40  U.S.C.  1727  and  1730>:  sec. 
2(H<a)  of  Che  Organized  Crime  Control  Act 
of  1970  (18  U.3.C.  6002  and  6004):  and  sees. 
1.47(0  and  (k).  Regulations  of  the  Office  of 
the  Secretary  of  TcaasportattOD  (48  CFR 
1.47)). 


F««t-nwdlnf  InyiWgaHow 


9  13^181     App4tcaMitgr. 

(a)  This  subpart  applies  to  fact-find- 
ing investigations  in  which  an  order  of 
investigation  has  been  issued*  under 
9  13.3(c)  or  9  13.12(1). 

(b)  This,  subpart  does  not  limit  the 
authority  of  duly  designated  persons 
to  Issue  subpoenas,  admlnster  oaths. 
examine  witnesses  and  receive  evi- 
dence in  any  informal  investigation  as 
provided  Cor  in  sections  313  and 
1004(a)  of  the  Federal  Aviation  Act  (49 
U.S.C.  1354  and  L484f(a»  and  section 
109(a)  of  the  Htaardous  Matepials 
Transportation  Act  (49  UJ5.C. 
1808(a)T. 

9U.I<»    Ordw  af  iwreatlgation. 

The  order  of  investisatioo— 
(«J  Defines  the  scope  of  the  investi- 
gation br  describing  ttw  information 
sought  in  terms  of  Its  subject  matiter 


or  its  retevancy  Do  speciffcd  PAA  func- 
\lons: 

(b)  Sets  forth  the  form  of  the  Inves- 
tigation which  may  be  either  by  indi- 
vidual deposLtioa  or  InyestigaCive  pro- 
ceeding or  both:  and 

(c)  Names  the  official  who  is  author- 
ised: to  conduct  the  investigation  and 
serve  as  the  Presldlnv  Officer. 

9  13.105    Notification. 

Any  person  under  Investigation  and 
any  person  required  to  testify  and  pro- 
duce documentary  or  physical  evi- 
dence during  the  InveEtigatlon  will  be 
advised  of  the  purpose  of  the  investi- 
gation, and  of  the  place  where-  the  in- 
vestigative proceeding  or  deposition 
will  be  convened.  This  may  be  accom- 
plished by  a  notice  of  Investigation  or 
by  a  subpoena.  A  copy  of  the  order  of 
investlgatltm  may  be  sent  to  such  per- 
sons, when  appropriate. 

9  ltr.107    Designation  of  additional  partiiM. 

(a)  The  PresicOng  Officer  may  desig- 
nate additional  persons  as  parties  to 
the  investigation.  If  in  the  discretion 
of  the  Presiding  Officer..  It  wUl  aid  in 
the  conduct  of  the  investigation. 

(b)  The  Presiding  Officer  may  desig- 
nale  any  person  as  a  party  to  the  in- 
vestigation if  that  person— 

(a)  Petitions  the  Presiding  Officer  to 
participate  as  a  party:  and 

(2)  Is  so  situated  that  the  disposition 
of  the  Investigation  may  as  a  practical 
matter  impair  the  ability  to  protect 
that  person's  Interest  unless  allowed 
to  participate  as  a  party,  and 

(3)  Is  not  adequately  represented  by 
existing  parties. 

9  13.109    Convening  the  investifatiwN. 

The  investigation  shall  be  conducted 
at  such  place  or  places  designated  by 
the  Presiding  Officer,  and  as  conve- 
nient to  the  parties  involved  as  expedi- 
tious and  efficient  handling  of  the  in- 
vestigation  permits. 

9l3uHl    SubRpeoaa. 

(a)  Upon  motion  of  the  Presiding  Of- 
ficer, oc  lipon  the  request  of  a  party  to 
the  Investigation,  the  Presiding  Offi- 
cer may  issue  a  subpoena  directing  any 
petson  to  appear  at  a  designated  time 
and  place  to  testify  or  to  produce  (ioc- 
umentary  or  physicaL  evidence  relat- 
ing to  any  matter  under  investigation. 

(b)  Subpoenas  ^all  be  served  by 
personal  service,  or  upon  an  agent  des- 
ignated In  writing  Cor  the  ptirpose,  or 
by  registered  or  certified  mail  ad- 
dressed to  such  person  or  agent. 
Whenever  service  is  made  by  regis- 
tered or  certified  maiU  the'  date  of 
mailing  shall  be  considered  as  the  time 
when  service  is  made. 

(tr)  Subpoenas  shall  extend'  in  Jnris- 
dlotion  throughout  the  ITtalDed  States 
or  any  territory  or  poaseaslon  thereof. 


f  13:117    PkmcomirffamT  with  tfte  bivestf- 
gatfre  process. 

IC  any  person  falls  to  comply  wilh 
the  provisions  of  this  subpart  ox  with 
any  subpoena  or  order  Issued  by  the 
Presiding  Officer  or  the  designee  of 
the  Presiding  Officer,  Judicial  enforce- 
ment may  be  initiated  against  that 
person  under  applicable  statotes. 

7U.115    FubKe  pracecdings. 

All  Investigative  proceedings  and  de- 
positions shall  be  public  imless.  the 
Presiding  Officer  determines  that  the 
publle  Interest  requires  otherwise. 

9  13.117    Conduct  of  investigative  proceed- 

(a)  The  Presiding  Officer  or  the  des- 
ignee of  the  Presiding  Officer  may 
question  witnesses. 

(b)  Any  witness  may  be  accompanied 
by  counsel.  Except  as  provided  Ih  para- 
graph (c)  of  this  section,  a  witness 
may  not  participate  In  any  other  part 
of  the  Investigation. 

(c)  Any  party  may- 
CD  Be  accompanied  by  (roimsei:  and 

(2)  Question  witnesses,  provided  the 
questions  are  relevant  and  material  to 
the  matters  undfer  investigation  and 
would  not  unduly  Impede  the  progress 
of  the  Investigation;  and 

(3)  Make  objections  on  the  record 
and  argue  the  basis  for  stich  objec- 
tions. 

(d)  Copies  of  all  notices  or  written 
communi cations  sent  to  a  party  or  wit- 
ness shall  upon  request  be  sent  to  that 
person's  attorney  c^  record. 


9  13.119    Righta  U  ptmows 
crinriiMrtion. 


agaiaat  scif-inr 


(a)  Whenever  a  person  refuses,  on 
the  basis  of  a  privilege  against  self-ln- 
criminatlon,  to  testify  or  provide  other 
Information  during  the  course  of  any 
investigation  condncted  under  this 
subpart,  the  Presiding  Officer  may. 
with  the  approval  of  the  Attorney 
General  of  the  United  States.  Issue  an 
order  requiring  the  person  to  give  tes- 
timony or  provide  other  information: 
Howev^.  no  testimony  or  other  infor- 
mation so  compelled  (or  any  informa- 
tion directly  or  Indirectly  derived  from 
such  testimony  or  other  information) 
may  be  used  against  the  person  in  any 
criminal  case,  except  in  a  prosecution 
for  perjury,  giving  a  false  statement., 
or  otherwise  failing  to  comply  with 
the  order. 

(b)  The  Presiding  Officer  may  issue 
an  order  under  this  section  If— 

(1)  The  testimony  or  other  informa- 
tion from  the  witness  may  be  neces- 
sary to  the  public  interest:  and 

(2)  The  witness  has  refused  or  is 
likely  to  refuse  to  testify  or  provide 
other  information  on  the  basis  of  a 
privilege  against  self-ihcrimlnation. 

(t)  Immunitr  provided  by  this  sec- 
tion will  not  become  effective  until  the 
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person  has  refused  to  testify  or  pro- 
vide other  information  on  the  basis  of 
a  privilege  against  self-incrimination, 
and  an  order  under  this  section  has 
been  issued.  An  order,  however,  may 
be  Issued  prospectively  to  become  ef- 
fective in  the  event  of  a  claim  of  the 
privilege. 

9  13.171     Wltneta  fee*. 

All  witnesses  appearing  shall  be 
compensated  at  the  same  rate  as  a  wit- 
ness appearing  before  a  United  States 
District  Court. 

9  13.123    Submiuion  by  party  to  the  Invet* 
tigation. 

(a)  During  an  investigation  conduct- 
ed under  this  subpart,  a  party  may 
submit  to  the  Presiding  Officer— 

(1)  A  list  of  witnesses  to  be  called, 
specifying  the  subject  matter  of  the 
expected  testimony  of  each  witness, 
and 

(2)  A  list  of  exhibits  to  be  considered 
for  inclusion  in  the  record. 

(b)  If  the  Presiding  Officer  deter- 
mines that  the  testimony  of  certain 
witnesses  or  the  receipt  of  certain  ex- 
hibits in  accordance  with  paragraph 
(a)  of  this  section  will  be  relevant, 
competent  and  material  to  the  investi- 
gation, the  Presiding  Officer  may  sub- 
poena the  witnesses  or  use  the  exhib- 
its during  the  investigation. 

9  13.125    Depoaitions. 

Depositions  for  investigative  pur- 
poses may  be  taken  at  the  discretion 
of  the  Presiding  Officer  with  reason- 
able notice  to  the  party  under  investi- 
gation. Such  depositions  shall  be 
taken  before  the  Presiding  Officer  or 
other  person  authorized  to  administer 
oaths  and  designated  by  the  Presiding 
Officer.  The  testimony  shall  be  re- 
duced to  writing  by  the  person  taking 
the  deposition,  or  under  the  direction 
of  that  person,  and  where  possible 
shall  then  be  subscribed  by  the  depo- 
nent. Any  person  may  be  compelled  to 
appear  and  testify  and  to  produce 
physical  and  documentary  evidence  in 
the  same  manner  as  in  an  investigative 
proceeding. 

9  13.127    Reports,  decisions  and  orders. 

The  Presiding  Officer  shall  issue  a 
written  report  based  on  the  record  de- 
veloped during  the  formal  investiga- 
tion, including  a  summary  of  principal 
conclusions.  A  summary  of  principal 
conclusions  shall  be  prepared  by  the 
official  who  issued  the  order  of  investi- 
gation in  every  case  which  results  In 
no  action,  or  no  action  as  to  a  particu- 
lar party  to  the  investigation.  All  such 
reports  shall  be  furnished  to  the  par- 
ties to  the  investigation  and  filed  in 
the  public  docket.  Insertion  of  the 
report  in  the  Public  Docket  shall  con- 
stitute "entering  of  record"  and  publi- 
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cation  as  prescribed  by  section  313(b) 
of  the  Federal  Aviation  Act. 

9  13.129    Post-investigation  action. 

A  decision  on  whether  to  initiate 
8ut)sequent  action  shall  be  made  on 
the  basis  of  the  record  developed 
during  the  formal  investigation  and 
any  other  information  in  the  posses- 
sion of  the  Administrator. 

9  13.131    Other  procedures. 

Any  question  concerning  the  scope 
or  conduct  of  a  formal  investigation 
not  covered  in  this  subpart  may  be 
ruled  on  by  the  Presiding  Officer  on 
motion  of  the  Presiding  Officer,  or  on 
the  motion  of  a  party  or  a  person  testi- 
fying or  producing  evidence. 

(Sees.  303(r).  303(d),  313(a)  and  (c).  1002(a), 
(b)  and  (c>.  and  1004  thfougii  1009,  Federal 
Aviation  Act  of  19M  (49  VB.C  1342(f), 
1344(d).  13S4(a)  and  (c).  1482(a).  (b),  and  (c) 
and  1484  through  1489):  sees.  109.  110.  and 
111,  Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1808.  1809.  and  1810);  sec. 
6(c).  Department  of  Transportation  Act  (49 
U.S  C.  1655(c));  sees.  27  and  30.  Airport  and 
Airway  Development  Act  of  1970  (49  U.8.C. 
1727  and  1730):  sec.  201(a)  of  the  Organized 
Crime  Control  Act  of  1970  (18  US.C.  6002 
and  6004);  and  sees.  1.47(f)  and  (k).  Regula- 
tions of  the  Office  of  the  Secretary  of 
Transportation  (49  C:FR  1.47)). 

Issued  in  Washington.  D.C..  on 
March  9.  1979. 

Clark  H.  Onstao, 
C7ii<;/Courwef. 

tFR  Doc.  79-8244  PUed  3-16-79:  12:00  pml 
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(Docket  No.  18887:  Notice  No.  79-71 

AMCtAFT  TMES 

Propotsd  R«vi»i«fi  of  Tscttnkal  Standards 

AGENCY:  Federal  Aviatiqn  Adminis- 
tration (FAA).  DOT. 

ACTION:  Notice  of  proposed  rule 
making. 

SUMMARY:  This  notice  proposes  to 
revise  the  Technical  Standard  Order 
for  Aircraft  Tires  (TSO-C62b)  and  a 
related  transport  category  airplane 
type  certification  requirement.  As  re- 
vised, the  standards  would  incorporate 
updated  and  improved  minimum  per- 
formance standards  applicable  to  land- 
ing gear  and  nose  wheel  aircraft  tires, 
and  more  comprehensive  transport 
category  airplane  type  design  stand- 
ards covering  tire  loads  and  speed  rat- 
ings. The  proposed  changes  are  neces- 
sary in  the  interest  of  safety  to  meet 
increasingly  severe  tire  operating  con- 
ditions. The  proposed  amendment  for 


tire  standards  would  also  specify  a 
cutoff  date  after  which  tire  manufac- 
turers could  no  longer  identify  their 
tires  as  approved  under  earlier  stand- 
ards. 

DATES:  Comments  must  be  received 
on  or  before  April  18,  1979. 

ADDRESSES:  Send  all  comments  on 
the  proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AOC-24)  Docket  No.  18887.  800  Inde- 
pendence Ave..  S.W..  Washington,  D.C. 
20591. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Mr.  Rasmiond  E.  Ramakis.  Regula- 
tory Projects  Branch,  Safety  Regu- 
lations Division.  Flight  Standards 
Service.  Federal  Aviation  Adminis- 
tration. 800  Independence  Ave.. 
S.W..  Washington.  D.C.  20591:  tele- 
phone (202)  755-8716. 

SUPPLEMENTARY  INFORMATION: 
COMHENTS  IirviTCD 

Interested  persons  are  Invited  to  par- 
ticipate In  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may 
desire.  Comments  relating  to  any  sig- 
nificant environmental  or  economic 
Impact  that  might  result  because  of 
the  adoption  of  these  proposals  may 
also  be  submitted.  Communications 
should  Identify  the  regulatory  docket 
or  noti(^e  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  com- 
ments specified  above  will  be  consid- 
ered by  the  Administrator  ijefore 
taking  action  on  the  proposed  rule. 
The  proposals  contained  in  this  notice 
may  be  changed  in  the  light  of  com- 
ments received.  All  comments  submit- 
ted will  be  available,  both  before  and 
after  the  closing  date  for  comments,  in 
the  Rules  Docket  for  examination  by 
interested  persons.  A  report  summariz- 
ing each  FAA-public  contact  con- 
cerned with  the  substance  of  this  pro- 
posal will  be  filed  in  the  Rules  Docket. 

AvAiLABiLmr  or  NPRM's 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rule  making 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs.  Attention: 
Public  Information  Center.  APA-430, 
800  Independence  Ave..  S.W..  Wash- 
ington, D.C.  20591.  or  by  calling  (202) 
426-8058.  Communications  must  iden- 
tify the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli- 
cation procedure. 


BACKCBOtmS        t 

In  1964  the  transport  category  air- 
plane type  certification  requirements 
related  to  tires  as  set  forth  hi  the  Civil 
Air  Regulations  were  recodified  into 
the  Fedenali  Aviation  Regulations 
(9  25.733).  The  rule  has  been  subse- 
quently ameiuled  only  to  require  tire 
speed  and  load  raiings  approved  by 
the  Administrator  (1970),  and  t» 
impose  a  dimensional  limitation  for 
tirefr  Installed  on  retractable  landing 
gear  ( 1976).  The  related  minimum  per- 
formance standards  for  tires  are  set 
forth  in  the  technical  standard  order 
(5  37.L67  Aircraft  Tires.  TSO-C62b> 
wlaich  is  unchanged  since  it  beciame  ef- 
fective in  1962.  A  series  of  accidents 
and  incidents  involving  large  oommer- 
ciai  Jet  airplanes,  particularly  wide- 
hady  types,  that  began  in  the  mid> 
1970's  ha&  involved  failures  of  tires, 
wiieebk  brakes,  and  anti-skid  devices. 
Some  of  these  events  resulted,  in  inju- 
ries to  (xcupants  and,  in  theee  cases, 
complete  destruction  of  the  aircraft. 

Beginning  in  1975.  the  FAA  placed 
strong  emphasis  on  intensifying  its  on- 
going safety  surveillance  efforts  with 
respect  to  aircraft  tires  and  began  an 
analysis  of  tire  failures  and  poientiai 
corrective  actions.  U  was  determined 
that  the  advent  of  large  wide-body 
type  aircraft  designed  with  complex 
landing  gear  ^sterns,  their  unprec- 
edented higlv  operating  gross  weights, 
and  the  operation  of  all  aircraft  at 
higher  taxL  speeds  over  long  taxi  dis^ 
tance  were  among  the  significant  fac- 
tors in  the  tire  failures.  Though  not  a 
part  of  this  rulemaking  action,  other 
important  factors  include  mainte- 
nance practices,  taxiwajr  and  runway 
cleanliness,  and  the  lack  of  in-cockpit 
indicators  of  tire  failure. 

As  a  result  of  its  evaluation,  the 
FAA  developed  tentative  changes  to 
the  standards  for  both  tires  and 
wheel-brake  assemblies.  These  efforts 
led  to  Joint  FAA-lndustry  meetings  in 
1976  and  1977  during  which  the  pro- 
posed standards  were  further  revised 
and  updated  to  reflect  the  Latest  tech- 
nology and  to  meet  operating  condi- 
tions. In  one  area  tins  has  already  re- 
sulted in  the  issuance  of  a  notice  of 
proposed  rule  making  to  upgrade 
standards  for  aircraft  wheels  and 
wheel-brake  assemblies  (Notice  78-16, 
43  P.R.  57261,  December  7.  1978).  With 
respect  to  tires,  the  FAA-industry  dis- 
cussions have  led  to  the  formulation 
of  the  revised  standards  being  pro- 
posed in  this  notice. 

Concinrent  with  the  PAA's  develop- 
ment of  upgrade  standards  for  tires, 
the  National  Transportation  Safety 
Board  (NTSB)  expressed  its  concern 
about  multiple  tire  failures  on  wide- 
body  Jet  transport  airplanes.  On  Sep- 
temljer  8.  1978.  the  NTSB  issued  a 
series  of  Safety  recommendations  for 
regulatory  and  advisory  actions,  affect- 
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ing.  tires,  which  the  BoaM.  considered 
necessary  in  the  areas,  of  design,  staxul- 
ards.  qualification  testing,  quality  con- 
trol during  manufacture,  and  oper- 
ational limits.  The  proposals  ccmtalned 
in  this^  rulemaking  action  are  respon^ 
sive  ta  the  NTSB  recommendations 
for  tires  insofiu-  as  airplane  certifies- 
tlon  standards  and  tire  mlnitntnn  per- 
formance standards  are  concerned. 

It  is  the  FAA's  intent  that  all  tires 
approved  under  TSO  procedures  and 
manufactured  after  a  specified  future 
date  meet  the  proposed  new  TSO 
standards.  Considerations  relevant  to 
determining  such  a  date  are  discussed 
below. 

This  nilemaklng  action  is  one  of  a 
number  of  relat£d  steps  in  a  protgcam 
to  resolve  the  tire  prohlenu  The  FAA 
has  taken  or  has  under  consideration 
other  actions,  intended  to  improve  tire 
maintenance  i>racticea  arui  to  update 
requirements  £br  tires  Installed  on  air- 
planes currently  in  service.  Advisory 
Circular  No.  20-07  dated  January  28. 
1977  and  Maintenance  Bulletin  33^3. 
dated  January  28.  1977,  provide  guid- 
ance material  to  aarist  the  operating 
personnel  concerned  with  tire'  mainte- 
nance. In  the  regulatory  area,  the 
FAA  in  the  near  furture  wiH  propose 
an  operating  rule  reqtiiring  that  cer- 
tain airplanes  be  equipped  with  tires 
meeting  the  proposed  new  TSO  stand- 
ards. 

Df  scussiQir  OB  THB  Proposb>  Rinji 

<3enera£  The  primary  ohiective  of 
the  changes  proposed  herein  is  to 
update  the  minimum  performance 
standards  for  all  new.  aircraft  main 
landing  gear  and  nose  wheel  tires  with 
particular  emphasis  on  those  used  on 
modem  transport  aircraft,  in  order 
that  tire  reliability  wilL  be  enhanced 
and  the  incidence  of  tire  failures  de- 
creased. In  proposing  these  clianges  it 
is  also  an  objective  to  ensure  tliat  the 
regulations  be  limitedt  Inaoter  as  possi- 
ble, to  mai>tera  of  performance,  rather 
than  design,  so  that  development  of 
improved  aircraft  tires  will  not  be  in- 
advertently constrained  In.  reaching 
these  objectives,  the  proposed  changes 
fall  into  tiiree  broad  categories:  (I) 
Those  that  add  substantively  new  or 
significantly  stricter  requirements:  (2) 
those  that  revise  or  (ielete  existing 
technical  requirements  In  keeping 
with  the  latest  state-of-the-art;  and  (3) 
editorial  changes  that  are  essentially 
clarifying  in  nature  or  needed  for 
overall  document  consistency.  For  con- 
venience of  the  reader,  the  more  Im- 
portant of  the  proposed  changes  are 
discussed  under  these  three  categories. 
The  categories  are  intended  to  reflect 
more  the  degree  of  change  than  the 
sublect  of  change  and  there  may  be 
some  overlap. 
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siaiciEB  raovisioss  poa  i,2s.zsx 

Present  9t2&.73a<'aXt>  would  be  re- 
Yised  to  require  that  groumi!  loads 
which  tires,  must  support  be  based  on 
maximum  ramp  weight  rather  thaa 
the  currently  spe<nlied  maximum,  talte- 
off  weight.  The  maximum  namn 
weight  of  the  airpl&ne  may  be  signifi- 
carrtty  greater  than  the  maxihium 
takeoff  weight  and  should  be  ctmsid- 
ered  in  relation  to  the  tires.  To  ac^ 
count  for  airplane  (iynamic  loading' 
condttions  and  to  i>e  eonsistent  wtth> 
tire  TSO  standards.  9  25.733(b))(2)  anct 
(3)  would  be  revised  to  specify  limiting 
grouncP  reaction  load^  for  nose  wheel 
tires  ih  terms  of  the  tire  toad-  rating. 

The  present  9  25.733  does  not  ac- 
count for  dispropertieaate  loads  on  in- 
dividual tires  thai  may  occur  when 
more  than  one  wheel  and  tire  are 
inounted  on  a  single  landing  gear  axle. 
Such  uneqUid  tire  loading  between  ad- 
jacent tires  may  cause  temporary  over- 
loading of  individual  tires  and  subse- 
quent tire  failure;  Fact<jrs  contribut- 
ing to  this  potential  fior  unequal  tire 
loading  include  operatdon  on  crownedi 
nmway/tajLiway  surfaces,  pairing  new 
tires  with  worn  tires  or  pairing  tires 
from  different  manufacturers,  and  un- 
equal tire  pressures.  WhUe  some  of 
these  factors  may  be  minimized  by  im- 
proved maintenance  practices,  unequal 
tire  loading  will  continue  to  occur  with 
muRlpie-mounted  tires. 

Ldeillsc  from  a  load  standpoint, 
either  of  the  tires  mounted  on  an  axle 
which  contains  two  wheels  should  be 
capable  of  supporting  the  entire  in- 
duced load  under  ail  operating  condi- 
tions if  the  other  tire  mounted  on  that 
axle  fails.  Rowever.  high-speed  high- 
pressure  tires  which  have  a  (iesign 
margin  factor  of  two  are  not  presently 
available.  Even  if  they  were  available, 
such  tires  under  present  designs  would 
be  subject  to  possttde  adverse  safety 
effects  from  increased  tire  stiffness 
and  a  higher  ramp  loading  from  the 
markedly  reduced  tire  footprint,  as 
wen  as  substantially  increased  tire  size 
and  weight.  However,  it  is  possible  Jo 
determine  a  derating  factor  for  air- 
plane tire  overloads  which  increases 
ssrfety  protection  with  a  minimum  of 
adverse  effects.  After  a  series  of  de- 
tailed discussions  on  this  iaaue  witk 
knowledgeable  tire  and  airframe  maor 
ufacturers  and  airplane  operators,  the 
FAA  has  concluded  thai  derating  the 
main  wheel  tire  rated  load  by  7  per- 
cent Ci.e..  a  load  factor  of  1.07)  in  com- 
bination with  the  other  changes  pro- 
posed herein  is  an  appropriate  course 
of  action.  It  is  proposed  to  amend 
9  25.733  to  require  such  a  change  for 
all  new  transport  category  airplane  de- 
signs. The  factor  1.07  is  consistent 
with  Aerospace  Industries  Associattioa 
of  America  findings  as  presented  to 
the  FAA  on  October  4,   1977.  When 
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considered  in  conjunction  with  the 
new  overload  takeoff  test  proposed  in 
the  T80  for  tires  as  discussed  below, 
this  change  will  effectively  require 
high-speed  aircraft  tires  to  withstand 
an  overload  of  1.61  times  the  present 
load  rating,  a  substantial  upgrading  of 
previous  requirements.  Comments  are 
specifically  Invited  on  the  selection  of 
1.07  as  the  derating  factor  for  multi- 
ple-mounted tires,  and  the  FAA  will 
consider  adopting  a  more  stringent 
factor  if  it  is  shown  that  such  other 
value  can  be  practically  achieved. 

SUBSTAHTIVELY  I»IW  OR  8IGIIinCAI»TLT 
STRICTER  PROVISIONS  PROPOSED  FOR 
$37,167 

The  present  §  37.167  contains  no  pro- 
vision for  terminating  approvals  for 
tires  manufactured  under  the  current 
or  previous  TSO  standards.  Thus, 
under  current  rules,  it  Is  possible  that 
tires  manufactured  and  approved 
under  three  TSO's.  i.e..  TSO  C-62.  C- 
62a.  and  C-62b.  may  be  on  the  market. 
It  is  the  FAA's  intent  that  the  manu- 
facture and  marking  of  new  aircraft 
tires  under  these  older  standards  be 
discontinued  by  some  reasonable 
future  date  following  effectlvity  of  the 
new  TSO.  The  safety  benefits  to  be 
gained  by  terminating  production 
under  older  standards  will  exceed  the 
burden  placed  on  tire  manufacturers, 
operators,  and  the  travelling  public  in 
shifting  to  tires  meeting  new  stand- 
ards. This  proposed  action  is  of  prima- 
ry interest  to  tire  manufacturers  and 
will  parallel  operating  rules  now  being 
developed  to  require  that  certain  air- 
craft be  equipped  with  tires  meeting 
the  new  standards  by  certain  dates. 

The  FAA  has  carefully  considered 
the  many  factors  that  must  be  consid- 
ered in  determining  a  cutoff  date  for 
production  under  older  standards. 
These  include  such  variables  as  the  ex- 
timated  times  that  would  be  necessary 
for  redesign,  testing,  obtaining  appro- 
vals, changes  to  manufacturing  and 
marking  procedures,  and  production, 
as  well  as  the  effect  of  costs  in  transi- 
tioning to  new  standards.  Based  on 
available  information,  the  FAA  consid- 
ers that  either  12  months,  18  months, 
24  months,  or  30  months  after  the  ef- 
fective date  of  the  new  standard  could 
be  a  reasonable  cutoff  date.  FAA 
herein  proposes  2  years.  However, 
since  detailed  information  on  the  var- 
ious factors  is  best  known  to  manufac- 
turers and  operators,  the  FAA  specifi- 
cally solicits  comments  on  each  of  the 
cited  alternative  specific  cutoff  dates 
and  Justification  for  any  recommenda- 
tions made. 


PMOPOSEO  RULES 

StTBSTANTIVELy  WEW  OR  SICNiriCANTLT 

STRICTER  PROVISIONS  PROPOSED  FOR  TSO 

C«2b 

The  term  "airworthiness"  would  be 
deleted  from  present  paragraph  4.4 
Temperature  inasmuch  as  a  tire  may 
be  airworthy  for  use  on  one  aircraft 
but  not  on  another  because  of  differ- 
ences in  load  and  speed  requirements. 
However,  a  tire's  performance  capa- 
bilities can  be  evaluated  independently 
of  the  aircraft  on  which  it  may  be  in- 
stalled. Under  this  proposal,  para- 
graph 4.4.1  Ambient  would  require 
substantiation  by  test  or  analysis  that 
the  tire  is  able  to  maintain  Its  mini- 
mum performance  following  exposure 
to  specified  temperature  extremes  of 
-40*F  to  -f^l60'F.  Proposed  paragraph 
4.4.2  Wheel  rim,  heat  would  also  re- 
quire establishment,  by  test  or  analy- 
sis, of  the  tire's  ability  to  withstand 
temperatures  up  to  300'F  due  to  heat 
generated  in  the  wheel  and  brake 
system. 

In  order  to  improve  the  capability  of 
tires  to  withstand  present  operating 
loads,  especially  in  large  transport  air- 
craft, a  substantially  revised  series  of 
dynamometer  tests  is  proposed  under 
new  section  6.3.  These  tests  include  a 
combination  of  high  speed  takeoff 
cycles,  taxi  cycles,  and  overload  cycle, 
and  overload  taxi  cycles,  which  are  ex- 
pected to  result  In  major  improve- 
ments in  tire  design  with  a  significant 
increase  in  the  safety  level  of  high 
speed  tires  produced  under  the  TSO. 
For  tires  rated  at  speeds  greater  than 
160  mph,  the  high  speed  dynamometer 
test  cycles  simulating  high  energy  ta- 
keoff or  landing  conditions  would  con- 
tinue to  be  required,  but  the  low  speed 
landing  test  cycles  would  be  deleted 
for  a  more  realistic  simulation  of  the 
critical  high  speed  phase  of  operation. 
One  high  speed  overload  (150  percent 
of  rated  load)  cycle  would  also  be  re- 
quired to  demonstrate  the  tire's  ability 
to  withstand  a  condition  involving  two 
tires  on  one  axle  where  one  may  be 
overloaded  due  to  the  underinflatlon 
of  its  paired  mate.  It  Is  also  proposed 
to  amend  the  current  taxi  test  require- 
ments by  increasing  the  taxi  speed  (to 
40  mph),  load  (to  ramp  weight),  and 
number  of  required  taxi  cycles  (to  8). 
Two  overload  (120  percent  of  rated 
load)  taxi  cycles  are  also  proposed. 
The  proposed  standards  account  for 
increased  demands  placed  on  tires  due 
to  longer  taxiways,  higher  speeds  and 
unequal  loading  of  tires  paired  on  a 
single  axle,  and  more  realistically  sim- 
ulate actual  use  under  adverse,  but  not 
uncommon,  conditions. 

Simulated  low  energy  landing  tests 
may  be  used  instead  of  high  energy 
takeoff  or  landing  cycles  for  tires  in 
the  speed  rating  range  of  120-160 
mph.  Except  for  requiring  test  at  160 
mph  instead  of  120  mph.  this  alterna- 
tive, as  proposed  under  section  6.3.  is 


substantially   identical   to  earlier  re- 
quirements placed  on  these  tires. 

■■VISION  OP  CXUTINC  RXQUIRXMZNTS— 
|a7.1S7 

Present  5  37.167(b)  Marking  requires, 
among  other  things,  that  the  "qualifi- 
cation test  speed"  be  legibly  and  per- 
manently marked  when  the  test  speed 
is  greater  than  160  mph.  The  need  for 
marking  the  speed  rating  applies 
equally  to  lower  speed  tires.  Accord- 
injgly.  the  words  "qualification  test 
speed"  and  the  given  speed  value 
would  be  replaced  by  "speed  rating"  to 
be  consistent  with  the  terminology 
used  in  the  airworthiness  standards 
for  aircraft.  Since  the  airworthiness 
standards  require  that  the  load  rating 
of  a  tire  not  be  exceeded  when  the  tire 
is  installed  on  an  aircraft,  it  is  pro- 
posed to  include  "load  rating"  as  a  re- 
quired marking  on  the  tire.  When  in- 
vestigating the  causes  of  operational 
tire  failures,  identification  of  some 
tires  cannot  be  made  without  knowl- 
edge of  the  the  part  number  since 
more  than  one  part  number  may  exist 
for  the  same  size  and  ply  rated  tire. 
Therefore,  it  is  proposed  to  include 
"manufacturer's  part  number"  as  a  re- 
quired marking  on  the  tire.  Also,  ply 
rating  would  be  deleted  as  a  required 
marking  since  the  airworthiness  stand- 
ards for  aircraft  do  not  utilize  such  a 
rating.  The  tire  manufacturer  is  free 
to  mark  the  ply  rating  on  the  tire  but 
he  should  not  be  required  to  do  so. 

Section  37.167(c)  would  be  amended, 
for  reasons  similar  to  those  given  for 
S  37.167(b),  to  require  submission  of 
technical  data  on  only  the  most  mean- 
ingful tire  characteristics.  To  provide 
for  the  continued  airworthiness  of  a 
tire  in  service,  9  37.167(c)  would  also  be 
amended  to  require  the  manufacturer 
to  furnish  applicable  maintenance  and 
repair  instructions.  However,  the  pro- 
posal would  lessen  the  paperwork 
burden  on  TSO  applicants  by  reducing 
the  numt>er  of  copies  of  the  various 
technical  data  required  to  be  submit- 
ted. 

REVISION  OP  EXISTING  REQUIREICENTS— 
TSO  C«3b. 

Present  paragraph  4.1  Unbalance 
would  be  amended  by  substituting  the 
equation,  moment  (M)=0.025D',  in 
lieu  of  the  four  existing  equations 
used  in  determining  the  maximum  al- 
lowable static  unbalance  of  the  tire. 
The  new  equation  yields  values  close 
to  those  from  the  four  existing  equa- 
tions and  provides  more  rigid  balance 
requirements  needed  for  smaller  diam- 
eter  tires.  ^ 

Paragraph  4.2  Balance  Marker  pres- 
ently requires  that  a  balance  marker, 
consisting  of  a  red  dot.  be  permanent- 
ly branded  into  the  sidewall  of  the  tire 
immediately  above  the  bead  to  indi- 
cate the  lightweight  point  of  the  tire. 


However,  the  original  sidewall  mark- 
ings may  be  obliterated  and  the 
lightweight  point  on  the  tire  may 
change  if  the  tire  is  retreaded.  There- 
fore, to  carry  out  the  intent,  para- 
graph 4.2  would  be  amended  to  substi- 
tute for  the  requirement  that  the  red 
dot  be  permanent,  a  new  requirement 
that  the  dot  must  remain  for  any 
period  of  storage  plus  the  original 
tread  life  of  the  tire. 

Present  paragraph  4.5  Tread  Design 
would  be  amended  to  require  requallfi- 
cation  testing  of  the  tire  for  changes 
In  material  compounds.  Such  changes 
are  not  covered  in  the  present  TSO 
and  are  considered  major  changes  be- 
cause they  may  have  a  significant 
effect  on  tire  performance. 

The  present  paragraph  4.5.1  .Under- 
skid  Thickness  requires  that  aircraft 
tires  and  casings  with  ribbed  or  non- 
skid  tread  patterns  have  a  specific 
minimum  imderskld  thickness.  This 
requirement  imposes  a  restriction  in 
the  design  that  has  no  bearing  on  tire 
performance.  Since  a  specific  mini- 
mum design  requirement  could  inhibit 
the  development  of  an  improved  tire 
design,  it  Is  proposed  to  delete  current 
paragraph  4.5.1. 

Adherence  to  a  specified  deflection 
severely  limits  the  scope  of  tire  de- 
signs since  tire  performance  is  not  de- 
pendent on  deflection  but  rather  on 
more  significant  design  parameters 
such  as  load,  speed,  and  inflation  pres- 
sure. Accordingly,  paragrap|i  5.1  Load 
Ratings  would  require  that  load  rat- 
ings be  determined  under  the  provi- 
sions of  the  airworthiness  standards 
rather  than  on  the  basis  of  a  pre- 
scribed tire  deflection  although  the 
applicant  would  be  required  to  identi- 
fy the  actual  percent  deflection  of  the 
tire  at  rated  load  and  rated  Inflation 
pressure.  Therefore,  the  appropriate 
paragraphs  of  the  airworthiness  stand- 
ards have  been  referenced  in  para- 
graph 5.1. 

Under  the  proposed  section  6.2  Low 
Speed  Tires,  the  formula  for  calculat- 
ing the  kinetic  energy  of  the 
dynamometer  flywheel  would  be  cor- 
rected to  provide  a  more  accurate  de- 
termination. The  amended  formula  is 
consistent  with  that  used  by  the  De- 
partment of  Etefense  in  its  tire  specifi- 
cation MIL-T-5041O.  In  addlUon.  the 
low  speed  dynamometer  test  proce- 
dures would  be  clarified  with  respect 
to  the  type  of  dynamometer  used  to 
assure  that  the  kinetic  energy  and  In- 
ertia loads  absorbed  by  the  tire  during 
the  simulated  landings  will  match  the 
intended  aircraft  performance  condi- 
tions. Other  changes  concern  an  im- 
proved method  for  monitoring  tire  air 
or  carcass  temperature  which  is  proce- 
durally more  safe  to  carry  out  but 
does  not  change  the  resultant  test 
temperatures. 


PROPOSED  RUIES 

In  the  proposed  section  6.3  High 
Speed  Tires,  such  tires  would  be  rede- 
fined as  having  speed  ratings  greater 
than  120  mph  instead  of  the  present 
160  mph.  This  change  would  eliminate 
the  problem  resulting  from  past  equip- 
ment limitations  where  low  speed 
tires,  operating  between  120-160  mph, 
were  tested  at  the  lesser  speed  of  120 
mph.  In  addition,  the  dynamometer 
test  speeds  for  high  speed  tires  would 
also  be  revised  by  removing  the  exist- 
ing 225  mph  test  speed  limit  since  air- 
planes with  tires  having  speed  ratings 
greater  than  this  limit  are  In  oper- 
ation with  expectations  for  others 
within  the  near  future. 

BDrrORIAL  CHANOCS  PROPO8K0  TO 
KXI8TIN0  TSO  C62b 

The  Roman  numeral  type  designa- 
tions III.  Vn,  and  Vm  used  in  the 
identification  of  tires  would  be  deleted 
from  paragraph  2.0  Scope  since  there 
are  many  newly  designed  tires  current- 
ly produced  that  do  not  fit  the  old 
Roman  numeral  type  designations. 
Further,  it  is  not  necessary  that  the 
FAA  regional  offices  be  aware  of  these 
tire  types  when  approving  tires  pro- 
vided the  essential  design  parameters, 
such  as  size.  load,  and  speed  ratings, 
are  known. 

The  titles  of  paragraph  4.3  Burst 
Pressure  would  be  changed  to  the 
more  appropriate  title— "Overpres- 
sure." The  present  title  implies  that 
the  tire  must  be  tested  to  the  point 
that  it  bursts.  This  implication  is  in- 
correct since  the  objective  of  the  test 
is  to  ensure  that  a  new  tire  will  with- 
stand a  pressure  to  4.0  times  greater 
than  its  rated  Inflation  pressure.  A 
proposed  test  period  of  3  seconds  is 
also  added  for  specificity. 

Paragraph  4.6  Slippage  currently 
specifies  that  mounted  tires  show  no 
evidence  of  slippage  on  the  wheel  rim 
during  the  first  five  dynamometer  test 
landings.  Under  this  proposal,  a  posi- 
tive requirement  would  be  substituted 
to  make  clear  that  slippage  is  not  per- 
mitted in  the  first  five  test  cycles, 
while  retaining  the  requirement  that 
subsequent  slippage,  if  it  occurs,  may 
not  adversely  affect  tire  performance. 

Present  paragraph  4.7  Tire  Airwor- 
thiness requires  that  the  tire  with- 
stand the  dsnamometer  landings  spec- 
ified in  the  standard  without  failure  or 
visible  signs  of  deterioration  other 
than  normal  expected  tread  wear. 
Under  this  proposal,  the  paragraph 
would  be  amended  to  clarify  that  the 
term  "dynam(mieter  landings"  means 
dynamometer  tests  and  placed  in  the 
section  dealing  with  dynamometer  test 
requirements. 

Since  the  applicant  will  have  the  re- 
qwnsibllity  to  select  the  design  per- 
cent deflection  of  the  tire  under  this 
proposal  and  iVDuld  also  establish  the 
allowable  deflection  tolerances,  para- 
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graph  5.1.3  Dejlection  Tolerances 
would  no  longer  be  required  and  would 
be  deleted. 

Under  this  proposal,  present  para- 
graph 5.2  Dynamic  Load  Rating,  Nose 
Wheel  Tires  would  be  deleted  as  unnec- 
essary. The  load  ratings  of  nose  wheel 
tires  would  be  based  on  the  applicable 
FAR  sections  listed  in  proposed  para- 
graph 5.1. 

Present  paragr^h  5.3  Inflation 
Pressure  would  be  revised  to  require 
that  the  rated  inflation  pressure  be  es- 
tablished on  the  basis  of  the  static 
load  requirement  rather  than  tire  de- 
flections since  a  specific  tire  deflection 
would  no  longer  be  a  requlremeilt.  As 
revised,  the  paragraph  would  be  redes- 
ignated as  5.2  Rated  inflation  pres- 
sure. 

Consistent  with  the  proposed  change 
made  to  {  37.167(c)  Data  requirements, 
present  paragraph  5.4  Ply  Rating 
would  be  deleted.  Ply  rating  is  only  an 
index  of  strength  of  a  tire  and  is  not 
needed  by  the  FAA  when  reviewing 
the  applicant's  test  data  for  tire  ap- 
proval purposes. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Parts  25  and  37  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Parts  25 
and  37)  as  foUows: 

PAIT  IS— AMWOtTHMISS  CTANOAtOS: 
TIANSPORT  CATMOtY  AMPIANB 

1.  By  amending  {25.733  to  read  as 
foUows: 

S  25.733    Tires. 

(a)  When  a  landing  gear  axle  is 
fitted  with  a  single  wheel  and  tire  as- 
sembly, the  wheel  must  be  fitted  with 
a  suitable  tire  of  proper  fit  with  a 
speed  rating  approved  by  the  Adminis- 
trator that  is  not  exceeded  under  criti- 
cal conditions,  and  having  a  load 
rating  approved  by  the  Administrator 
that  is  not  exceeded  under— 

(1)  Equal  loads,  corresponding  to  the 
most  critical  combination  of  maximum 
ramp  weight,  center  of  gravity  posi- 
tion, thrust,  and  inertial  effects  (ex- 
cluding momentary  loads)  oh  each 
main  wheel  tire;  and 

(2)  Equal  loads  corresponding  to 'the 
groimd  reactions  in  paragraph  (b)  of 
this  section,  on  each  nose  wheel  tire. 

(b)  The  applicable  ground  reactions 
for  nose  wheel  tires  are  as  follows: 

(1)  The  ground  reaction  for  the  tire 
with  the  most  critical  combination  of 
ramp  weight  and  center  of  gravity  po- 
sition. This  load  may  not  exceed  the 
load  rating  of  the  tire. 

(2)  The  ground  reaction  for  the  tire 
at  maximum  landing  weight,  assiuning 
that  the  mass  of  the  airplane  is  con- 
centrated at  the  most  critical  location 
of  the  center  af  gravity  for  this  weight 
and  is  exerting  a  force  of  1.0  g  down- 


nOCtAL  RfOtSTBI.  VOL  44.  NO.  Si-MONOAY,  MAKCH  19,  1979 


ftOBUL  RfOISTBU  VOL  44,  HO. 


Y,  MAMN  19,  19/9 


UMI 


16434 

wmrd  and  0.31  g  forward  with  the  reac- 
tiaoM  being  distributed  to  the  nose  and 
main  wheels  by  the  principles  of  stat- 
ics and  with  0.31  g  drag  reaction  at  the 
ground  applied  at  each  wheel  with 
brakes.  This  load  may  not  exceed  1.9 
times  the  load  rating  of  the  tire. 

(3>  The  ground  reaction  for  the  tire 
at  de^gn  ramp  weight,  assuming  that 
the  mass  of  the  airplane  is  concentrat- 
ed at  the  most  critical  location  of  the 
center  of  gravity  for  this  weight  and  is 
exerting  a  force  of  1.0  g  downward  and 
0.20  g  forward.  The  reactions  in  this 
case  must  be  distributed  to  the  nose 
and  main  wheels  by  the  principles  of 
statics  and  a  0.30  g  drag  reaction  at 
the  ground  is  applied  at  each  wheel 
with  brakes.  This  load  may  not  exceed 
IJi  times  the  load  rating  of  the  tire. 

(c)  When  a  landing  gear  axle  Is 
fitted  with  more  than  one  wheel  and 
tire  assembly,  such  as  dual  or  dual- 
tandem,  each  wheel  must  be  fitted 
with  a  suitable  tire  of  proper  fit  with  a 
speed  rating  approved  by  the  Adminis- 
trator that  is  not  exceeded  under  criti- 
cal conditions,  and  having  a  load 
rating  approved  by  the  Administrator 
that  is  not  exceeded  by— 

(1)  1.07  times  the  loads  specified  in 
paragraph  (aXl)  of  this  section,  on 
each  main  wheel  tire:  and 

(2)  Loads  specified  in  paragraphs 
(aK2),  (bKl).  and  (bK2)  of  this  section 
on  each  nose  wheel. 

(d)  Each  tire  installed  on  a  retracta- 
ble landing  gear  system  must,  at  the 
maximum  size  of  the  tire  type  expect- 
ed in  service,  have  a  clearance  to  sur- 
rounding structure  and  systems  that  is 
adequate  to  prevent  contact  between 
the  tire  and  any  part  of  the  structure 
or  systems. 


FAIT  37— TfCMMCAL  HANOARD  OtOCR 
AUTHOtlZATIOHS 

2.  By  revising  $37,167  to  read  as  fol- 
lows: 

S  37.167    Aircraft  Tires— TSO-C62C. 

(a)  Applicability.  This  technical 
Standard  order  (TSO)  prescribes  the 
minimum  performance  standards  that 
tires,  excluding  tailwheel  tires,  must 
meet  in  order  to  be  identified  with  the 
applicable  TSO  marking.  Tires  which 
are  to  be  so  Identified  and  which  are 
manufactured  on  or  after  (the  effec- 
tive date  of  this  amendment)  must 
meet  the  requirements  of  the  "Federal 
Aviation  Administration  Standard  for 
Aircraft  Tires,"  dated  (the  effective 
date  of  this  amendment),  set  forth  at 
the  end  of  this  section. 

(b)  Marking.  In  lieu  of  the  marking 
requirements  of  }  37.7(d).  aircraft  tires 
must  be  legibly  and  permanently 
marked  at  least  with  the  following: 

(1)  Brand  name  and  the  name  or 
registered  trademark  of  the  manufac- 
turer responsible  for  compliance. 


PlOrOSfO  RUUS 

(2)  Speed  rating,  load  rating,  size, 
skid  depth.  seiiaJ  number,  and  the 
manufacturer's  part  number  and  plant 
code. 

(3)  Applicable  technical  standard 
order  (TSO)  number. 

(c)  Data  iTQuirement*.  (1)  In  addi- 
tion to  the  data  specified  in  {  37.5.  the 
manufacturer  must  also  furnish  to  the 
Chief.  Engineering  and  Manufacturing 
Branch.  Federal  Aviation  Administra- 
tion (or.  In  the  case  of  the  Western 
Region,  the  Chief,  Aircraft  Engineer- 
ing Division),  in  the  region  in  which 
the  manufacturer  Ls  located,  one  copy, 
or  copies  as  otherwise  requested  by 
the  regional  office,  of  the  following 
technical  data:  Speed  rating,  load 
rating,  rated  Inflation  pressure,  tire 
size,  width,  outside  diameter,  weight, 
skid  depth,  static  unbalance  of  the  test 
tire,  wheel  rim  designation,  manufac- 
turer's part  numt>er.  and.  for  high- 
speed tires,  a  summary  of  the  load- 
speed-time  parameters  used  in  the 
dynamometer  tests.  As  used  in  this 
section,  the  term  "high-speed  tire" 
means  a  tire  tested  at  a  speed  greater 
than  120  mph. 

(2)  The  manufacturer  must  also  fur- 
nish the  applicable  maintenance  and 
repair  instructions  to  the  regional 
office  identified  in  paragraph  (c)(1)  of 
this  section.  The  maintenance  data 
provided  by  the  manufacturer  must  in- 
clude inspection  criteria  for  tires  to  de- 
termine eligibility  for  used  tires  to  be 
continued  In  service.  Recapping  proce- 
dures must  be  included  in  the  mainte- 
nance information  along  with  any  spe- 
cial repair  methods  applicable  to  the 
tire  and  special  nondestructive  inspec- 
tion techniques. 

(d)  Previously  approved  equipment 
Notwithstanding  S  37.3(a)  and  (b)  of 
this  part  and  the  provisions  of  any 
specific  previous  TSO  approval,  after 
(the  date  2  years  after  the  effective 
date  of  this  amendment)  no  person 
may  identify  or  mark  a  tire  with  TSO 
numbers  TSO-C82.  TSO-C62a.  or 
TSO-C82b. 

Pedcral  AviATioir  AommsTRATioif 
Stambaros  for  Aikcratt  Tires 

1.0  Purpose.  This  docviment  contains 
mlnumum  performance  standards  for 
new  aircraft  tires,  excluding  tailwheel 
tires,  that  are  to  be  identified  as  meet- 
ing the  standards  of  TSO-C62C 

2.0  Scope.  These  minimum  perform- 
ance standards  apply  to  aircraft  tires 
having  speed  and  load  ratings  that  are 
estabUsbed  on  the  basis  of  the  speed 
and  loads  to  which  the  tires  have  been 
tested. 

3.0  Material  reouiremenL  Materials' 
must  be  suitable  for  the  purpose  in- 
tended. The  suitability  of  the  materi- 
als must  be  determined  on  the  basis  of 
satisfactory  service  experience  or  sub- 
stantiating dynamometer  tests. 

4.0  Design  and  construction. 


4.1  Unbalance.  The  moment  (M)  of 
static  unbalance  In  bich  ounces  may 
not  be  greater  than  the  value  deter- 
mined using  the  formula,  moment 
(M)>=  0.025  D'  rounded  off  to  the  next 
lower  whole  number.  D  =  maximum 
outside  diameter  of  the  tire  in  inches. 

4.2  Balance  marker.  A  balance 
marker,  consisting  of  a  red  dot,  must 
be  affixed  on  the  sidewall  of  the  tire 
Immediately  above  the  bead  to  Indi- 
cate the  lightweight  point  of  the  tire. 
The  dot  must  remain  for  any  period  of 
storage  plus  the  original  tread  life  of 
the  tire. 

4.3  Overpressure,  The  tire  must 
withstand  for  at  least  three  seconds  a 
pressiire  of  at  least  4.0  times  the  rated 
inflation  pressure  (as  specified  in  para- 
graph 5.2)  at  ambient  temperature. 

4.4  Temperature. 

4.4.1  AmJHenL  It  must  be  substanti- 
ated by  applicable  tests  or  shown  by 
analysis  that  at  least  the  minimum 
performance  required  of  the  tire  by 
this  standard  is  maintained  following 
exposure  of  the  tire  to  the  tempera- 
ture extremes  of  not  higher  than 
-40*  P  and  not  lower  than  -f  160*  F  for 
a  period  of  not  less  than  24  hours  at 
each  extreme. 

4.4.2  Wheel  rim  heat  It  must  be  sub- 
stantiated by  the  applicable  dynamo- 
meter tests  as  provided  under  para- 
graph 6.0  or  shown  by  analysis  that  at 
least  the  mlnlmtmi  performance  re- 
quired of  the  tire  by  this  standard  .is 
maintained  following  exposure  of  the 
tire  to  a  wheel  bead  seat  temperature 
of  not  lower  than  300'  F  for  at  least 
one  hour. 

4.9  Tread  design.  Changes  in  materi- 
als that  affect  performance  or  changes 
in  number  or  location  of  tread  ribs  and 
grooves  or  skid  depth  Increases,  made 
subsequent  to  the  tire  qualification, 
are  major  changes  and  must  l>e  sub- 
stantiated by  djmamometer  tests  pro- 
vided by  paragraph  6.0. 

4.6  Slippage.  Tires  tested  in  accord- 
ance with  the  dynamometer  tests  pro- 
vided by  paragraph  6.0,  may  not  slip 
on  the  wheel  rim  during  the  first  five 
dynamometer  cycles.  Slippage  that 
sut)6equently  occurs  may  not  damage 
the  tut>e,  valve,  or  the  air  seal  of  the 
tire  bead  of  tubeless  tires. 

5.0  Ratings. 

5.1  Load  ratings.  The  load  ratings  of 
aircraft  tires  must  be  established  In  ac- 
cordance with  the  provisions  under 
H  23.733.  25.733,  27.733  and  29.733  of 
this  chapter,  as  appropriate.  The  per- 
cent deflection,  including  allowable  to- 
lerances at  rated  load  and  rated  infla- 
tion pressiu-e.  must  be  identified.  The 
radial  distance  from  the  outermost 
surface  of  the  wheel  rim  flange  to  the 
outermost  surface  of  the  tire  at  no 
load  is  defined  as  the  distance  equiva- 
lent to  100  percent  deflection. 

5.2  Rated  tnjiation  pressure.  The 
rated  inflation  pressure  must  t>e  estab- 


lished at  ambient  temperature  on  the 
basis  of  the  rated  load  as  established 
under  paragraph  5.1. 

6.0  Dynamometer  test  requirements. 
The  tire  may  not  fall  the  applicable 
dynamometer  tests  specified  herein  or 
have  visible  signs  of  deterioration 
other  than  normal  expected  tread 
wear. 

6.1  QeneraL  The  following  condi- 
tions apply  to  both  low-speed  and 
high-speed  tires  when  these  tires  are 
subjected  to  the  applicable  dynamo- 
meter tests. 

6.1.1  Tire  test  load.  Unless  otherwise 
specified  herein  for  a  particular  test, 
the  tire  must  be  forced  against  the 
dynamometer  flywheel  at  not  less 
than  the  rated  load  of  the  tire  during 
the  entire  roll  distance  of  the  test. 

6.1.2  Test  inflation  pressure.  The 
test  inflation  pressure  must  be  that 
Which  is  necessary  at  ambient  tem- 
perature to  obtain  the  same  loaded 
radius  of  the  tire  against  the  flywheel 
under  the  rated  load  as  the  loaded 
radius  of  the  tire  against  a  flat  plate 
under  the  rated  load  and  at  rated  in- 
flation pressure.  Adjustments  to  the 
test  inflation  pressure  may  not  be 
made  to  compensate  for  increases  due 
to  temperature  rise  occurring  during 
the  tests. 

6.1.3.  Test  specimen.  A  single  tire 
specimen  must  be  used  in  the  applica- 
ble dynamometer  tests  specified 
herein  except  as  noted  in  paragraph 
6.3.3.3. 

6.2  Low  speed  tires.  Tires  operating 
at  ground  speeds  of  120  mph  or  less 
must  withstand  200  landing  cycles  on 
a  dynamometer  at  the  following  test 
temperature  and  kinetic  energy  anci 
using  either  test  method  A  or  test 
method  B. 

6.2.1  Test  temperature.  The  tempera- 
ture of  the  air  cpntalned  in  the  tire  or 
of  the  carcass  at  any  point  on  the  tire 
must  be  not  lower  than  105'  F  at  the 
start  of  at  least  90  percent  of  the  test 
cycles.  For  the  remaining  10  percent 
of  the  test  cycles,  the  contained  air  or 
carcass  temperature  must  be  not  lower 
than  80'  F  at  the  start  of  each  cycle. 
Rolling  the  tire  on  the  flywheel  is  ac- 
ceptable for  obtaining  the  minimum 
starting  temperature. 

6.2.2  Kinetic  energy.  The  kinetic 
energy  of  the  flywheel  to  be  absorbed 
by  the  tire  must  be  calculated  as  fol- 
lows: 

K.  E.=CWV'=.ie2.7W= Kinetic  energy  in 
foot  pounds 

where 

C»0.0113  -^ 

W=Load  rating  of  the  tire  in  pounds 
V= 120  mph 

6.2.3  Test  method  A— variable  mass 
flywheel  The  total  number  of  dynamo- 
meter landings  must  be  divided  into 
two  equal  parts  having  speed  ranges 
shown  below.  If  the  exact  number  of 
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flywheel  plates  cannot  be  used  to 
obtain  the  calculated  kinetic  energy 
value  or  proper  flywheel  width,  a 
greater  number  of  plates  must  be  se- 
lected and  the  djoiamometer  speed  ad- 
Justed  to  obtain  the  required  kinetic 
energy. 

6.2.3.1  90  mph—0  mph.  In  the  first 
series  of  100  landings,  the  maxlmimi 
landing  speed  Is  90  mph  and  the  mini- 
mum unlanding  speed  is  0  mph.  The 
landing  speed  must  be  adjusted  so  that 
66  percent  of  the  kinetic  energy  calcu- 
*  lated  under  paragraph  6.2.2  will  be  ab- 
sorbed by  the  tire.  If  the  adjusted 
landing  speed  is  calculated  to  be  less 
than  80  mph,  the  following  must  be 
done:  The  landing  speed  must  be  de- 
termined by  adding  28  percent  of  the 
kinetic  energy  calculated  under  para- 
graph 6.2.2  to  the  flywh^l  kinetic 
energy  at  64  mph,  and  the  luUanding 
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speed  determined  by  subtracting  38 
percent  of  the  kinetic  energy  calculat- 
ed tinder  paragraph  6.2.2  from  the  fly- 
wheel kinetic  energy  at  64  mph. 

6.2.3.2  120  mph— 90  mph.  In  the 
second  series  of  100  landings,  the  mini- 
mum landing  speed  is  120  mph  and  the 
nominal  imlanding  speed  is  90  mph. 
The  unlanding  speed  must  be  adjusted 
as  necessary  so  that  44  percent  of  the 
kinetic  energy  calculated  imder  para- 
graph 6.2.2  will  be  absorbed  by  the 
tire. 

6.2.4  Test  method  B— fixed  mass  fly- 
wheel. The  total  number  of  dyiumio- 
meter  landings  must  be  divided  into 
two  equal  parts  having  speed  ranges 
indicated  below.  Each  lahcUng  must  be 
made  in  a  time  period.  T,  calculated  so 
that  the  tire  will  absorb  the  kinetic 
energy  determined  under  paragraph 
6.2.2.  The  time  period  must  be  calcu- 
lated using  the  equation: 


KE, 


•^(UL)  "^(LL) 


•^(LL) 


■•^(LL) 


'l(ul) 


-T, 


L(LL) 


'W(UL) 


For  the  90  mph  to  0  mph  test,   the  equation  reduces  to: 


^c- 


KE, 


•^(UL) 


•^(UL) 


'l(ul) 


where 

Tc= Calculated  time,  in  seconds,  for  the 

tire    to    absorb    the    required    kinetic 

energy. 
KEc- Kinetic  energy,  in  foot  pounds,  the 

tire  is  required  to  absorb  during  each 

landing  cycle. 
K£w  =  Kinetic  energy.  In  foot  pounds,  of 

the  flywheel  at  given  speed. 
Tl' Coast   down    time,    in   seconds,   with 

reated  tire  load  on  flywheel. 
T«>  Coast  down  time.  In  seconds,  with  no 

tire  load  on  flywheeL 
(I7L)> Subscript  for  upper  speed  limit. 
(LL)-SubBcript  for  lower  speed  limit. 

6.2.4.1  90  mph—0  mph  test  In  the 
first  series  of  100  landings,  the  tire 
must  be  lamded  against  the  flywheel 
with  the  flsrwheel  having  a  peripheral 
speed  of  not  less  than  90  mph.  The 
fijrwheel  deceleration  must  be  con- 
stant from  90  mph  to  0  mph  in  the 
tlmeTc. 

6.2.4.2  120  mph— 90  mph  test  In  the 
second  series  of  100  landings,  the  tire 


'W(LL) 


must  be  landed  against  the  flywheel 
with  the  flsnxrheel  having  a  peripheral 
speed  of  not  less  than  120  mph.  The 
flywheel  deceleration  must  be  con- 
stant from  120  mph  to  90  mph  in  the 
time  Tc. 

6.3  High  speed  tires.  Tires  operating 
at  ground  speeds  greater  than  120 
mph  must  be  tested  on  a  dynamo- 
meter under  conditions  which  simu- 
late runway  operation  and  tire  per- 
formance for  the  most  critical  combi- 
nation of  ramp  weight,  ground  speed, 
and  airplane  center  of  gravity  position, 
in  accordance  with  the  following.  Al- 
ternate tests  involving  a  landing  se- 
quence for  high-speed  tires  In  the  120 
to  160  mph  range  are  set  forth  in  para- 
graphs 6.3.3.5.1  and  6.3.3.5.2. 

6.3.1  Test  temperature.  The  tempera- 
ture of  the  air  contained  in  the  tire  or 
of  the  carcass  at  any  point  on  the  tire 
must  be  not  lower  than  120*  F  at  the 
start  of  each  test  cycle.  Rolling  the 
tire  on  the  dynamometer  is  acceptable 
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for  obt&inlnx  the  minimum  starting      plicable  dynamometer  test  speeds  for 
temperatiire.  corresponding       maximum       ground 

6.3.2  Dynamometer  test  speeds.  Ap-      speeds  are  as  follows: 


■tC^JClBBtllB 


of  aiicnft,  mph 


Hot  over- 


rating of  tire,  mph  Mtntantim  dyiuunoineter 
H>eed  at  8.  mph 


IM 
IM 
IM 
210 
13S 
»S 


IM 
9ti 


tm 


MS 


For  ground  speeds  over  245  mph.  the 
tire  must  be  tested  to  the  maximum 
applicable  load-speed-time  require- 
ments and  appropriately  identified 
with  the  proper  speed  rating. 

6.3.3  Dynamometer  cycles.  The  tire 
must  withstand  50  takeoff  cycles,  1 
overload  takeoff  cycle,  and  10  taxi 
cycles  described  below.  The  sequence 
of  the  cycles  is  optional. 

6.3.3.1  Symbol  definitions.  The  nu- 
merical values  which  are  used  for  the 
following  symbols  must  be  determined 
from  the  applicable  airplane  load- 
speed-time  data: 

U-Zero  tire  load  (liftoff). 

L.-Tire  load  at  rotation,  pounds. 

L>=Tlre  load  at  start  of  takeoff,  pounds. 

RO=:RoU  distance,  feet. 

S.-Zero  tire  speed. 

S.  =  Tlre  speed  at  rotation,  raph. 


8i>Ttre  speed  at  liftoff,  mph  (not  iem 

than  speed  ratine). 
T.-8tart  of  takeoff. 
Ti»Tlme  to  rotation,  seconds. 
Ti-Ttme  to  liftoff,  seconds. 

6.3.3.2  Takeoff  cycles.  For  these 
cycles,  use  Figure  1  or  Figure  2.  The 
load-speed-time  data  must  t>e  used  as 
the  basis  for  the  curves  In  these  tests. 

6.3.3.3  Overload  takeoff  cycle.  A  new 
Ure  may  be  used  for  this  cycle.  The 

cycle  must  duplicate  the  takeoff  cycles 
specified  imder  paragraph  6.3.3.2 
except  that  the  tire  load.  U  must  be 
increased  by  a  factor  of  at  least  1.5. 
Upon  completion  of  the  overload  ta- 
keoff cycle,  the  tire  must  maintain 
rated  inflation  pressure. 

6.3.3.4  Taxi  cycles.  The  tire  must 
withstand  at  least  10  taxi  cycles  on  a 
^lynamometer  under  the  following  test 
conditions: 


If  umber  of  (cat  cydM 

Mintnnm  tire  load.  Ita. 

Mlntmuin  speed  mph       ICInlminii  roU  dietanoe. 

ft. 

t 

,.    r.t«rl  ImH       

m                         w.ooo 

1_ 

_  1.2  tlma  rated  load 

m                                       M.OOO 

6.3.3.5  Alternate  dynamometer  tests. 

6.3.3.5.1  Landing  cycle  tests.  Test 
cycles  which  simulate  landings  may  be 
used  in  lieu  of  the  takeoff  cycles  speci- 


fied in  paragraph  6.3.3.  For  the  land- 
ing cycles,  a  deceleration  load-speed- 
time  schedule  wherein  the  dynamo- 
meter flywheel  is  decelerated  to  the 


applicable  conditions  must  be  fol- 
lowed. The  minimum  dynamometer 
speed  at  landing  must  be  the  rated 
speed  of  the  tire. 

6.3.3.5.2  120  mph  to  180  mph  tires. 
For  tires  with  speed  ratings  greater 
than  120  mph  but  not  greater  than 
160  mph.  the  following  tests  may  be 
used.  The  tire  must  withstand  200 
dynamometer  Isinding  cycles  divided 
Into  two  equal  parts.  For  these  cycles, 
the  kinetic  energy  of  the  flywheel  to 
\>e  absorbed  by  the  tire  must  be  calcu- 
lated as  follows: 

K.  E.  -  3M.3W 

where  W  -  UmuI  rating  of  the  tire  in 
pounds. 

6.3.3.5.2.1  120  mph-0  mph  In  the 
first  series  of  100  landings,  the  maxi- 
mum landing  speed  is  120  mph  and  the 
unlandlng  speed  is  0  mph.  The  landing 
speed  must  be  adjusted  so  that  56  per- 
cent of  the  kinetic  energy  calculated 
under  paragraph  6.3.3.5.2  will  be  ab- 
sorbed by  the  tire. 

6.3.3.5.2.2  160  mph-120  mp\  In  the 
second  series  of  100  landings,  the  mini- 
mum landing  speed  is  160  mph  and  the 

nominal  unlandlng  speed  is  120  mph. 
The  unlandlng  speed  must  be  adjusted 
so  the  44  percent  of  the  Idnetic  energy 
calculated  under  paragraph  6.3.3.5.2 
will  be  absorbed  by  the  tire. 

7.0  ReQualification  tests.  Requalifl- 
eation  In  accordance  with  paragraph 
6.0  of  a  given  load  rated  tire  reqxilred 
as  a  result  of  a  tread  design  or  materi- 
al change  will  automatically  qualify 
the  same  changes  in  a  lesser  load  rated 
tire  of  the  same  size,  speed  rating,  car- 
cass, and  skid  depth  provided— 

7.1  The  lesser  load  rated  tire  has 
been  qualified  to  the  applicable  re- 
quirements specified  herein:  and 

7.2  The  ratio  of  qualification  testing 
load  to  rated  load  for  the  lesser  load 
rated  tire  does  not  exceed  the  same 
ratio  for  the  higher  load  rated  tire  at 
any  given  test  condition. 
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(Sees.  313<a).  601  and  603.  Federal  Aviation 
Act  of  1»M.  as  amended  (49  VS.C.  1354(a). 
1421  and  1423);  sec.  6(c).  Department  of 
Transportation  Act  (49  D.S.C.  16SS(c)):  14 
CFR  11.45). 

Now— The  PAA  has  determined  that  thta 
docimient  Involves  a  proposed  regiilation 
which  Is  not  considered  to  be  significant 
under  the  procedures  and  criteria  prescribed 
by  Executive  Order  12044  and  as  imple- 
mented by  the  Department  of  Transporta- 
tion Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979). 

Issued  In  Washington,  D.C..  on 
March  9,  1979. 

J.  A.  Fkrraresk, 

Acting  Director. 
Flight  Sta  nda  nds  Service. 
(FR  Doc.  79-7965  FUed  3-16-79:  8:45  am] 
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[14  Cn  Part  71] 

[Airspace  Docket  No.  79-RM-05] 

TIANSfTION  AtfAS 

Pi«fS»sd  E«taMi*>im«nt 
AGENCY:  Federal  Aviation  Adminis- 
tration (PAA),  DOT. 

ACTION:  Noti(x  qt  Proposed  Rule- 
making. ~~ 

SUMMARY:  This  notice  of  proposed 
rulemaking  (NPRM)  proposes  to  es- 
tablish a  700'  and  1,200'  transition  area 
at  Hettinger,  North  Dakota  to  provide 
controlled  airspace  for  aircraft  execut- 
ing the  new  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  developed  for  the 
Hettinger  Municipal  Airport,  Het- 
tinger. North  Dakota. 

DATES:  Comments  must  be  received 
on  or  before  April  18. 1979. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Air  Traffic  Divi- 
sion. Attn:  ARM-500,  Federal  Aviation 
Administration,  10455  East  2Sth 
Avenue.  Aurora,  Colorado  80010. 

A  public  d(x:ket  will  be  available  for 
examination  by  Interested  persons  in 
the  office  of  the  Regional  Counsel, 
Federal  Aviation  Administration, 
10455  East  25th  Avenue,  Aurora,  Colo- 
rado 80010. 

FOR      FURTHER      INFORMA-nON 
CONTACT: 

Pruett  B.  Helm.  Airspace  and  Proce- 
dures Specialists.  Operations,  Proce- 
dures and  Airspace  Branch  (ARM- 
630),  Air  Traffic  Division,  Federal 
Aviation  Administration.  Rocky 
Mountain  Region.  10455  East  25th 
Avenue,  Aurora.  Colorado  80010: 
telephone  (303)  837-3937. 

SUPPLEMENTARY  INFORMATION: 


CoMMEirrs  iNvim) 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views,  or  argu- 
ments as  they  may  desire.  Communi- 
cations should  be  submitted  in  tripli- 
cate to  the  Chief.  Air  Traffic  Division. 
Federal  Aviation  Administration. 
10455  East  25th  Avenue.  Aurora,  Colo- 
rado 80010.  All  communications  re- 
ceived will  be  considered  before  action 
is  taken  on  the  proposed  amendment. 
No  public  hearing  Is  contemplated  at 
this  time,  but  arrangements  for  infor- 
mal conferences  with  Federal  Aviation 
Administration  officials  may  be  made 
by  contacting  the  Regional  Air  Traffic 
Division  Chief.  Any  data,  views,  or  ar- 
guments presented  during  such  con- 
ferences must  also  be  submitted  in 
writing  In  accordance  with  this  notice 
in  order  to  t>ecome  part  of  the  record 
for  consideration.  The  proposal  con- 
tained In  this  notice  may  be  changed 
in  the  light  of  comments  received. 

AvAiLABiLmr  OF  NPRM 

Any  person  may  obtain  a  copy  of 
thes  NPRM  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Information  Center.  APA-430, 
800  Independence  Avenue.  SW..  Wash- 
ington. DC  20591,  or  by  caUlng  (202) 
428-8058.  Communications  must  iden- 
tify the  notice  number  of  this  NPRM. 
Persons  Interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  (»}py  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli- 
cation procediuv. 

Thi  Proposal 

The  Federal  Aviation  Administra- 
tion (FAA)  Is  considering  an  amend- 
ment to  Subpart  G  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  700'  and  1.200' 
transition  areas  at  Hettinger.  North 
Dakota.  This  proposal  Is  necessary  to 
provide  controlled  airspace  for  aircraft 
executing  the  new  NDB  standard  in- 
strument approach  prcxxdure  devel- 
oped for  the  Hettinger  Municipal  Air- 
port. Hettinger.  North  Dakota.  It  is 
proposed  to  make  the  establishment  of 
the  transition  areas  coincident  with 
the  effective  date  of  the  new  standard 
instrument  approach.  Accordingly,  the 
FAA  proposes  to  amend  Subpart  O  of 
Part  71  of  the  Federal  Aviation  Regu- 
lations (14  CFR  Part  71)  as  follows: 

By  amending  §71.181  so  as  to  estab- 
lish the  following  transition  areas  to 
read: 

HRTUfCBt.  NOBTB  DAKOTA 

That  airspace  extending  upward  from  700' 
above  the  surface  within  a  5.5  mile  radius  of 
the  Hettinger  Munlcpal  Airport  (latitude 
46-0048"  N..  longitude  10r39'00"W.).  and 
within  3  miles  each  side  of  the  132*  bearing 
from  the  Hettinger  NDB  (latitude  46*00  59* 


N..  longitude  102'38'55"  W.)  extending  from 
the  5.5  mile  radius  area  to  8.5  miles  south- 
east of  the  Hettinger  NDB.  and  that  the  air- 
space extending  upward  from  1.200'  above 
the  surface  bounded  on  the  north  by  V-2. 
on  the  east  by  V-ie9.  on  the  south  by  V-120, 
and  on  the  west  by  the  Bowman.  North 
Dakota  1.200'  transition  area  excluding  the 
Bismarck.  North  DakoU  1.200'  transition 
area. 

DsArriNG  IirroRMATioif 

The  principal  authors  of  this  docu- 
ment are  Pruett  B.  Helm.  Air  Traffic 
DivlBioH.  and  I>aniel  J.  Peterson,  office 
of  the  Regional  Counsel,  Rocky  Moim- 
taln  Region. 

This  amendment  Is  proposed  under 
authority  of  Section  307(a)  of  the  Fed- 
eral Aviation  Act  of  1958.  as  amended. 
(49  U.S.C.  1348(a)).  and  of  Section  6<c) 
of  the  Department  of  Transportation 
Act  (49  UJ3.C.  1655(c)). 

NoTK.— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State- 
ment under  Executive  Order  11821  and 
OMB  Circular  A- 107. 

Issued  In  Aurora,  Colo.,  on  March  8, 
1979. 

M.  M.  MARTIIf, 

Director. 
Rocky  Mountain  Region. 
[FR  Doc  79-7989  FUed  3-16-79;  8:45  am] 


[4910-13-M] 

[14  Cn  Part  71] 

[Airspace  Docket  No.  78-EA-9ei 

OCSMNATION  OF  AMWAY  SfOMENT 

AGENCY:  Federal  Aviation  Adminls- 
traUon  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemak- 
ing. 

SUMMARY:  This  notice  proposes  to 
designate  an  east  alternate  airway  to 
V-433  from  New  Castle,  Del.,  to  Yard- 
ley,  Pa.,  via  the  MUPLA  INT  north- 
east of  the  Philadelphia  International 
Ainwrt.  This  airway  would  bypass  air- 
space used  for  certain  terminal  proce- 
dures at  Philadelphia,  thereby  reduc- 
ing congestion  caused  by  en  route 
flights  to  the  Newark  terminaL 

DATES:  Comments  must  be  received 
on  or  before  April  16,  1979. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Eastern  Region,  Attention:  Chief,  Air 
Traffic  Division,  Docket  No.  78-EA-96. 
Federal  Aviation  Administration.  Fed- 
eral Building.  John  F.  Kennedy  Inter- 
national Airport.  Jamaica.  N.Y.  11430. 
The  official  docket  may  be  examined 
at  the  following  location:  FAA  Office 
of  the  Chief  Counsel.  Rules  Docket 
(AGC-24).  Room  916.  800  Independ- 


ence     Avenue,      SW..      Washington. 
D.CJ20591. 

An  informal  docket  ma^  be  exam- 
ined at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR      FURTHER      INFORMATION 
CONTACT: 

Mr.  Everett  L.  McKisson.  Airspace 
Regulations  Branch,  (AAT-230).  Air- 
8p«w;e  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 
20591:  telephone:  (202)  426-3715. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views  or  argu- 
ments as  they  may  desire.  Communi- 
cations should  Identify  the  airspace 
docket  number  and  be  submitted  in 
triplicate  to  the  Director,  Eastern 
Reiglon,  Attention:  Chief,  Air  Traffic 
Division,  Federal  Aviation  Administra- 
tion. Federal  Building.  John  F.  Kenne- 
dy International  Airport.  Jamaica, 
N.Y.  11430.  All  (x>mmunications  re- 
ceived on  or  before  April  16.  1979.  will 
be  considered  before  action  is  taken  on 
the  proposed  amendment.  The  propos- 
al contained  in  this  notice  may  be 
changed  in  the  light  of  comments  re- 
ceived. All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the 
Rules  E>ocket  for  examination  by  in- 
terested persons. 

AVAILABLILTT  OF  NPRM 

Any  perscHi  may  obtain  a  copy  of 
this  notice  of  proposed  rulemalting 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs.  Attention: 
Public  Information  Center,  APA-430, 
800  Independence  Avenue.  SW..  Wash- 
ington. D.C.  20591.  or  by  calling  (2020 
426-8058.  Commiml(»tions  must  iden- 
tify the  docket  number  of  this  NPRM. 
Persons  Interested  in  being  placed  on  a 
mailing  list  for  future  MPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  1 1-2  which  describes  the  appli- 
cation procedures. 

The  Proposal 

The  FAA  is  considering  an  amend- 
ment to  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71) 
that  would  designate  an  east  alternate 
to  V-433  from  New  Castle  to  Yardley 
via  the  INT  of  the  New  Castle  058°  T 
(067°  M)  and  the  Yardley  196°  T  (206° 
M)  radials.  By  designating  this  route 
as  an  airway,  coordination  and  com- 
munication time  required  for  Its  use 


would  be  reduced.  Use  of  the  proposed 
airway  segment  would  help  to  reduce 
the  congestion  of  traffic  in  the  Phila- 
delphia and  Newark  terminal  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me.  the  Federal  Avi- 
ation Administration  proposes  to 
amend  5  71.123  of  Part  71  of  the  Fed- 
eral Aviation  Regulations  (14  CFR 
Part  71)  as  republished  (44  FR  307)  as 
follows: 

Under  V-i33  "Yardley.  Pa.:"  is  deleted 
and  "Yardley,  Pa.,  including  an  E  alternate 
via  INT  New  Castle  058'  and  Yardley  196' 
nuHals;"  is  substituted  therefor. 

(Sees.  307(a)  and  313(a).  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1348(a)  and  1354(a)): 
See  6(c).  Department  of  Transportation  Act 
(49  n.S.C.  1655(c)):  and  14  CFR  11.65.) 

The  FAA  has  determined  that  this 
docimient  involves  a  proposed  regula- 
tion which  Is  not  significant  under  the 
pr(x»dure8  and  criteria  prescribed  by 
EStecutlve  Order  12044  and  implement- 
ed by  interim  Department  of  Trans- 
portation guidelines  (43  FR  9582: 
March  8,  1978). 

Issue  in  Washington,  D.C,  on  March 
8.  1979. 

WiLLLAM  E.  Broadwater, 
Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[FR  Doc.  79-7984  Filed  3-16-79;  8:45  am] 


[4910-13-M] 

(14  CFR  Part  71) 

(Airspace  Docket  No.  78-RM-34] 

0CSKM4ATK)N  OF  ALTEtNATE  AMWAY 
SMMENTS 

Colorado 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemak- 
ing. 

SUMMARY:  This  notice  proposes  to 
designated  two  alternate  airway  seg- 
ments. One  would  be  an  east  alternate 
to  V-95  between  Durango,  Colo.,  and 
Gunnison,  Colo.,  and  the  other  would 
be  a  west  alternate  to  V-211  between 
Durango  and  Ck)rtez,  Colo.  This  action 
would  help  to  expedite  departures  and 
eliminate  traffic  congestion  at  Diiran- 
go. 

DATES:  Comments  must  be  received 
on  or  before  April  18,  1979. 

ADDRESS:  Send  comments  on  the 
proposal  In  triplicate  to:  Director,  FAA 
Rocky  Mountain  Region.  Attention: 
Chief.  Air  Traffic  Division.  Docket  No. 
78-RM-34,  Federal  Aviation  Adminis- 
tration, 10455  East  25th  Avenue, 
Aurora,  Colo.  80010. 


The  o^cial  docket  may  be  examined 
at  the  following  location:  FAA  Office 
of  the  Chief  Counsel.  Rules  Docket 
(AGC-24).  Room  916.  800  Indepen- 
dence Avenue.  SW.,  Washington.  D.C. 
20591. 

An  informal  docket  may  be  exam- 
ined at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR       PUTHER       INPORMATION 

CONTACT: 
Mr.  Everett  L.  McKisson.  Airspace 
Regulations  Branch  (AAT-230).  Air- 
space and  Air  Traffic  Rules  Division. 
Air  Traffic  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  D.C. 
20591:  telephone  (202)  426-3715. 

SUPPLEMENTARY  INFORMATION: 

,  Coicments  ImriTED 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views  or  argu- 
ments as  they  may  d^dre.  Communi- 
cations should  identify  the  airspace 
docket  number  and  be  submitted  in 
triplicate  to  the  Director,  Rocky 
Mountain  Region,  Attention:  Chief, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  10455  Ea.st  25th 
Avenue,  Aurora,  Colo.  80010.  All  com- 
munic:ations  received  on  or  before 
April  18,  1979  will  be  considered  before 
action  Is  taken  on  the  proposed 
amendment.  The  ixoposal  contained 
in  this  noUce  may  be  changed  in  the 
light  of  ccmunents  received.  All  com- 
ments submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvAiLABiLrry  of  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administraticm, 
Office  of  Public  Affairs,  Attention: 
Public  Information  Cmter,  APA-430, 
800  Independence  Avenue,  SW.,  Wash- 
ington. D.C.  20591,  or  by  calling  (202) 
426-8058.  Communications  must  iden- 
tify the  docket  number  of  this  NPRM. 
Persons  interested  In  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli-. 
cation  procedures. 

The  Proposal 

The  FAA  is  considering  an  amend- 
ment to  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71) 
that  would  designate  V-95E  from  Du- 
rango to  Gunnison  via  the  INT  of  the 
Durango  082'T  (068*M)  and  the  Gun- 
nison 187°T  (173*M)  radials:  and  would 
designated  V-211  W  from  Durango  to 
Cortez  via  the  INT  of  the  Durango 
249*T  (2S5'M)  and  the  Cortez  150*T 
(136°M)    radials.    This    action    would 
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help  to  reduce  congestion  and  depar- 
ture delays  in  this  area  by  providing 
additional  routes. 

The  Proposed  AMENDMEirr 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me.  the  Federal  Avi- 
ation Administration  proposed  to 
amend  §71  123  of  Part  71  of  the  Fed- 
eral Aviation  Regulations  (14  CFR 
Pan  71)  as  republished  (44  FR  307)  as 
follows: 

Under  V-95  "Gunnison,  Colo.."  Is  de- 
leted and  "Gunnison.  Colo.,  including 
an  E  alternate  from  Durango  to  Gun- 
nison via  INT  Durango  082'  and  Gun- 
nison 187'  radials:"  is  substituted 
therefor. 

Under  V-211  all  after  "Cortez.  Colo., 
115  radials;"  is  deleted  and  "Cortez, 
Including  a  W  alternate  via  INT  Du- 
rango 249'  and  Cortez  150'  radials."  is 
substituted  therefor. 

(Sees.  307(a)  and  313(a),  Federal  Aviation 
Act  of  1958  <49  use.  1348(a)  and  1354(a)): 
Sec  6<c).  Department  of  Transportation  Act 
(49  VSC  1655(c)):  and  14  CFR  11.65.) 

The  FAA  has  determined  that  this 
document  involves  a  proposed  regula- 
tion which  is  not  significant  under  Ex- 
ecutive Order  12044,  as  implemented 
by  DOT  Regulatory  Policies  and  Pro- 
cedures (44  FR  11034;  February  26, 
1979).  Since  this  regulatory  action  In- 
volves an  established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  and 
promote  safe  flight  operations,  the  an- 
ticipated impact  is  so  minimal  that 
this  action  does  not  warrant  prepara- 
tion of  a  regulatory  evaluation  and  a 
comment  period  of  less  than  45  days  is 
appropriate. 

I.ssued  In  Washington.  D.C..  on 
March  13,  1979. 

William  E.  Broadwater. 
Chief,  Airspace  and 
Air  Traffic  Rules  Division. 

[FR  Doc.  79-8246  Filed  3-16-79:  8:45  am] 


[4910-13-M] 

(14  era  Part  71] 

t  Airspace  Docket  No.  78-RM-261 

P«OPOSfD  IXTCNSION  OP  PCOOAL  AHWAY 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemak- 
ing 

SUMMARY:  This  notice  proposes  to 
extend  V-169  from  Bismarck.  NX>ak.. 
direct  to  Devils  Lake.  N.  Dak.  This 
route  is  presently  used  as  a  direct 
route.  Designation  of  this  route  as  an 
airway  would  reduce  the  coordination 
and  conununication  time  required  for 
its  use. 


PROPOSED  RULES 

DATES:  Comments  must  be  received 
on  or  before  April  18.  1979. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Rocky  Mountain  Region.  Attention: 
Chief.  Air  Traffic  Division.  Docket  No. 
78-RM-26.  Federal  Aviation  Adminis- 
tration. 10455  East  25th  Avenue. 
Aurora.  Colo.  80010. 

The  official  docket  may  be  examined 
at  the  following  location:  FAA  Office 
of  the  Chief  Counsel.  Rules  Docket 
(AGC-24).  Room  918.  800  Indepen- 
dence Avenue.  SW.,  Washington.  D.C. 
20591. 

An  Informal  docket  may  be  exam- 
ined at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Everett  L.  McKlsson.  Airspace 
Regulations  Branch  (AAT-230).  Air- 
space and  Air  Traffic  Rules  Division. 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C. 
20591;  telephone:  (202)  426-3715. 

SUPPLEMENTARY  INFORMATION: 

CoiacEirrs  Invitco 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views  or  argu- 
ments as  they  may  desire.  Communi- 
cations should  identify  the  airspace 
docket  numt>er  and  be  submitted  in 
triplicate  to  the  Director.  Rocky 
Mountain  Region.  Attention:  Chief. 
Air  Traffic  Division.  Federal  Aviation 
Administration.  10455  East  25th 
Avenue.  Aurora.  Colo.  80010.  All  com- 
munications received  on  or  before 
April  18.  1979  nill  be  considered  before 
action  Is  taken  on  the  proposed 
amendment.  The  proposal  contained 
In  this  notice  may  be  changed  in  the 
light  of  conunents  received^  All  com- 
ments submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments.  In  the  Rules  Docket  for 
examination  by  interested  persons. 

AVAILABILITT  OF  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs.  Attention: 
Public  Information  Center.  APA-430. 
800  Independence  Avenue.  SW..  Wash- 
ington. DC.  20591.  or  by  caUlng  (202) 
426-8058.  Communications  must  iden- 
tify the  docket  number  of  this  NPRM. 
Persons  interested  In  being  placed  on,  a 
mailing  Ust  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circu- 
lar No.  11-2  which  describes  the  appli- 
cation procedures. 


The  Proposal 

The  FAA  is  considering  an  amend- 
ment to  Part  71  of  the  Federal  Avi- 
ation Regulations  (14  CFR  Part  71) 
that  would  extend  V-169  airway  from 
Its  present  terminal  at  Bismarck  direct 
to  Devils  Lake  and  exclude  the  air- 
space within  the  Devils  Lake  E^ast  and 
West  Military  Operations  Areas 
(MOAs)  during  their  times  of  use.  This 
action  would  reduce  the  communica- 
tion and  coordination  time  required 
for  use  of  the  route  and  would  also 
provide  for  continuation  of  the  MOA's 
Intermittent  use. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  author- 
ity delegated  to  me.  the  Federal  Avi- 
ation Admlnlstraton  proposed  to 
amend  §71.123  of  Part  71  of  the  Fed- 
eral Aviation  Regulations  (14  CFR 
Part  71)  as  republished  (44  FR  307)  as 
follows: 

In  V-169.  all  after  "Dupree.  8.  Dak.:"  U 
deleted  and  "Bismarck.  N.  Dak.:  to  Devils 
Lake.  N.  Dak.  The  airspace  from  4.000  feet 
IilSL  to  10.000  feet  MSL  between  points  46 
miles  NE  of  Bismarck  and  18  miles  SW  of 
Devils  Lake  Is  excluded  during  the  time  that 
the  DevUs  Lake  West  MUltary  Operations 
Area  is  activated  by  NOT  AM.  The  airspace 
from  3.500  feet  MSL  to  10.000  feet  MSL  be- 
tween poinU  18  mile*  SW  and  29  miles  SW 
of  Devils  Lake  is  excluded  during  the  time 
that  the  Devils  Lake  East  Military  Oper- 
ations Area  Is  activated  by  NOT  AM."  Is  sub- 
stituted therefor. 

(Sees.  307(a)  and  313(a).  Federal  Aviation 
Act  of  1958  (49  use.  1348(a)  and  1354(a)); 
Sec.  6<c).  Department  of  Transportation  Act 
(49  U.S.C.  16&5<c));  and  14  CFR  11.65.) 

The  FAA  has  determined  that  this 
document  Involves  a  proposed  regula- 
tion which  is  not  significant  under  the 
procedures  and  criteria  prescribed  by 
Executive  Order  12044.  and  imple- 
mented by  Interim  Department  of 
Transportation  guidelines  (43  FR 
9582;  March  8.  1978). 

Issued  in  Washington.  D.C.  on 
March  13.  1979. 

William  E.  Broadwater. 
Chief,  Airspace  and 
Air  Traffic  Rules  DtriHon. 

[FR  Doc.  79-«245  FUed  3-16-79.  8:45  am] 


[4910-11-M] 

(14CRP«H711 

[AlnpMC  Docket  No.  79-80-16] 
TIANSinON  AtEA.  CLAYTON.  ALA. 

AGENCY:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 


ACTION:  Notice  of  proposed  rulemak- 
ing. 

SUMMARY:  This  proposed  rule  wlU 
designate  the  Clayton,  Alabama,  tran- 
sition area  and  will  lower  the  base  of 
controlled  airspace  within  a  6.5  mile 
radius  of  the  Clayton  Municipal  Air- 
port from  1200  to  700  feet  AGL  to  ac- 
commodate Instrument  Flight  Rule 
(IFR)  operations.  A  new  public  use  In- 
strument approach  pr<x;edure  has 
been  developed  for  the  Clayton  Munic- 
ipal Airport,  and  the  additional  con- 
trolled airspace  is  required  to  protect 
aircraft  conducting  Instrument  Flight 
Rule  (IFR)  operations. 

DATES:  Comments  must  be  received 
or  or  before:  April  10.  1979. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Federal  Aviation  Adminis- 
tration, Chief,  Air  Traffic  Division. 
P.O.  Box  20636.  Atlantii,  Georgia 
30320. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  F.  Herring,  Airspace  and 
Procedures  Branch.  Federal  Aviation 
Administration,  P.O.  Box  20636,  At- 
lanta, Georgia  30320;  telephone:  404- 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate 
In  the  proposed  rulemaking  by  submit- 
ting such  written  data,  views  or  argu- 
ments as  they  may  desire.  Communi- 
cations should  identify  the  airspace 
docket  number  and  be  submitted  in 
triplicate  to  the  Director,  Southern 
Region.  Federal  Aviation  Administra- 
tion. Attention:  Chief.  Air  Traffic  Di- 
vision, P.O.  Box  20636.  Atlanta.  Geor- 
gia 30320.  All  communications  received 
on  or  before  April  10,  1979,  will  be  con- 
sidered before  action  Is  taken  on  the 
proposed  amendment.  The  proposal 
contained  In  this  notice  may  be 
changed  In  the  light  of  comments  re- 
ceived. AH  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments.  In  the 
Rules  Docket  for  examination  by  In- 
terested persons.  A  report  summariz- 
ing each  public  contact  with  FAA  per- 
sonnel concerned  with  this  rulemaking 
will  be  filed  in  the  public,  regulatory 
docket. 

Availability  or  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs.  Attention: 
Public  Information  Center.  APA-430, 
800  Independence  Avenue.  S.W.. 
Washington.  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify   the   notice   number   of   this 
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NPRM.  Persons  Interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which  de- 
scribes the  application  pr(x;edures. 

The  Proposal 

The  FAA  Is  considering  an  amend- 
ment to  Subpart  G  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  Clayton.  Ala- 
bama, transition  area.  This  action  will 
provide  controlled  airspace  protection 
for  the  IFR  operations  at  Clayton  Mu- 
nicipal Airport.  If  the  proposed  desig- 
nation is  acceptable,  the  airport  oper- 
ating status  will  be  changed  from  VPR 
to  IFR. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Subpart  G.  5  71181  (44  FR  442).  of 
Part  71  of  the  Federal  Aviation  Regu- 
lations (14  CFR  Part  71)  by  adding  the 
following: 

Clayton.  Ala. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  Clayton  Municipal  Airport  (Lati- 
tude 3153  00"  N,  Longitude  85'29'00"  W). 

(Sec.  307(a).  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348(a)).  sec.  6(c)  De- 
partment of  Transportation  Act  (49  U.S.C. 
1655(c))) 

Note.— The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  In- 
volves a  proposed  regulation  which  Is  not 
considered  to  be  significant  under  the  proce- 
dures and  criteria  prescribed  by  Executive 
Order  12044  and  as  Implemented  by  Interim 
Department  of  Transportation  guidelines 
(43  FR  9582;  March  8.  1978). 

Issued  In  East  Point,  Georgia,  on 
February  28.  1979 

Phillip  M.  Swatek. 
Director,  Southern  Region, 
[FR  Doc.  79-8159  Filed  3-16-79;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[16  Cnt  Part  IS] 

[File  No.  771  0049] 

INLAND  EMPIRE  ROORNO  CONTRACTORS 
ASSOaATION 

CenMitl  Agr**m«nt  With  Anoiytit  to  Aid 
Public  ComMMrt 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Provisional  consent  agree- 
ment. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfalr  acts  and  practices  and  unfair 
methods  of  competition,  this  provi- 
sionally accepted  consent  agreement, 
among  other  things,  would  require  a 
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Spokane.  Wash,  roofing  association  to 
cease  entering  into  agreements  with 
others  to  establish  and  maintain  terms 
of  guarantees,  prices,  or  other  condi- 
tions of  sale  In  connection  with  the 
sale  of  roofs  and  related  services;  sug- 
gesting that  members  adhere  to  any 
particular  price,  guarantee,  or  other 
condition  of  sale;  or  limiting  by  any 
means  a  member's  right  to  give  any 
guarantee,  price  or  other  term  or  con- 
dition of  sale  to  Its  ctistomers.  The  as- 
sociation Is  also  prohibited  from  Inves- 
tigating and/or  policing  Its  members 
with  regard  to  prices  charged  and 
guarantees  imposed  In  the  sale  of  their 
products  and  services. 

DATE:  Comments  must  be  received  on 
or  before  May  18,  1979. 

ADDRESS:  Comments  should  be  di- 
rected to:  Office  of  the  Secretary,  Fed- 
eral Trade  Commission,  6th  St.  and 
Pennsylvania  Ave..  N.W.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  C.  Erxleben.  Director,  lOR, 
Seattle  Regional  Office.  Federal 
Trade  Commission,  28th  Floor,  Fed- 
eral Bldg.,  915  Second  Ave..  Seattle. 
Wash.  98174.  (206)  442-4655. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  Section  6(f)  of  the  Feder- 
al Trade  Commission  Act.  38  Stat.  721. 
15  U.S.C.  46  and  S  2.34  of  the  Conunls- 
sion's  Rules  of  Practice  (16  CFR  2.34), 
notice  Is  hereby  given  that  the  follow- 
ing consent  agreement  containing  a 
consent  order  to  cease  and  desist  and 
an  explanation  thereof,  having  been 
filed  with  and  provisionally  accepted 
by  the  Commission,  has  been  placed 
on  the  public  record  for  a  period  of 
sixty  (60)  days.  Public  comment  Is  In- 
vited. Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  Inspection  and  copying 
at  its  principal  office  In  accordance 
with  §4.9(b)(14)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(14)). 

In  the  matter  of  Inland  ETmplre 
Roofing  Contractors  Association,  an 
unincorporated  association;  agreement 
containing  consent  order  to  cease  and 
desist. 

The  Federal  Trade  Commission 
having  Initiated  an  Investigation  of 
certain  acts  and  practices  of  Inland 
Empire  Roofing  Contractors  Associ- 
ation, an  unincorporated  association, 
and  It  now  appearing  that  Inland 
Empire  Roofing  Contractors  Associ- 
ation, an  unincorporated  association, 
hereinafter  sometimes  referred  to  as 
proposed  resi^ondent.  Is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being  investi- 
gated. 

It  Is  hereby  agreed  by  and  between 
Inland    E^mplre    Roofing   Contractors 
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Associathin,  by  its  duly  lathorlznt  of- 
ficer and  rta'«t»or»ey.  and  counsel  fo? 
the  Federal  Trade  Cominlailon  that: 

1.  Proposed  respondent  Inland 
Empire  Roofing  Contraetflcs  Aatoeir 
ation  a  an  unincorponted  MBOCtetfoii 
organized,  existing  and  doing  bustnes 
under  and  by  virtue  of  the  laws  of  the 
state  of  WaiMngton.  with  iu  office 
and  principal  place  of  boslncss  located 
at  East  130  Spragne  Avenue,  tn  the 
City  of  Spoicaine.  State  of  Washington. 

2.  Proposed  respondent  admits  an 
the  Jurisdictional  facts  set  forth  In  the 
draft  of  complaint  here  attached. 

X  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  reouirement  that  the  Com- 
mission's decision  contain  a  statement 
of  findings  of  fact  and  conclusions  of 
law:  and 

<c)  All  rtghts  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest 
the  validity  of  the  order  entered  pur- 
suant to  the  agreement. 

4.  This  agreement  shaU  not  become 
a  part  of  the  public  record  of  the  pro- 
ceeding unless  and  until  it  is  accepted 
by  the  Conunisslon.  If  this  agreement 
b  accepted  by  the  Commission  tt.  to- 
gether with  the  draft  of  complaint 
contemplated  thereby,  and  related  ma- 
terial pursuant  to  Rule  2.34.  will  be 
placed  on  the  public  record  for  a 
period  of  sixty  190  >  days  and  Informa- 
tion in  respect  thereto  pablicly  re- 
leased. The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the  pro- 
jposed  respondent,  ti\  which  event  It 
will  take  such  action  as  It  may  consid- 
er appropriate,  or  issue  aixl  serve  its 
complaint  ( In  such  form  as  the  circum- 
stances may  require)  and  decision,  in 
the  disposition  of  the  proceeding. 

5.  This  agreemrtit  Is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  reapoiulent 
that  the  law  has  been  violated  as  al- 
leged in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates 
that,  if  it  is  accepted  by  the  Comsdis- 
sion.  and  if  such  acceptance  is  not  sub- 
sequently withdrawn  by  the  Commis- 
sion pursusmt  to  the  provisions  of 
§  2.34  of  the  Commission's  Rules,  the 
Commission  majr.  without  further 
notice  to  proposed  respondent.  (1) 
issue  its  complaint  corresponding  In 
form  and  substance  with  the  draft  of 
complaint  here  attached  and  its  deci- 
sion containing  the  following  order  to 
cease  and  desist  in  diaposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so  en- 
tered, the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect 
tmd  may  be  alteredl  modified  or  set 
aside  in  the  same  manner  and  wtthln 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  uxnn  service.  Mailing  ai  the  com- 
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plaint  and  deciaian  oontakiing  the 
agreed-to  onta*  to  proposed  respond- 
ent's address  as  stated  in  this  agree* 
m«ne  stialt  constltote  service.  Fnv 
posed  respondent  waives  any  right  iC 
may  have  to  any  other  manner  or  serv- 
ice. The  complaint  may  be  used  In  con- 
struing the  terms  of  the  order,  and  no 
agreement,  understanding,  representa- 
tion, or  haterpretation  not  contained 
in  the  order  m-  the  agreement  may  toe 
used  t«  vary  or  contradict  the  terms  of 
the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order  contem- 
plated hereby.  It  understands  that 
once  the  order  has  been  issued.  It  wlH 
be  required  to  file  one  or  more  compli- 
ance reports  showing  that  It  has  fully 
complied  with  the  order,  and  that  it 
may  be  llaMe  for  civil  penalties  tn  the 
•moimt  provided  by  law  for  each  viola- 
tion of  the  order  alter  R  becomes 
flmkt. 

Order 


A.    Definitions  established   for  the 

purpose  of  the  following  order  provi- 
sions are: 

1.  "Other  related  serNices"  Includes 
but  b  not  limited  to.  repairing  of 
roofs.  Inspecting  of  roofs,  waterproof- 
ing and  dampproofing  of  roofs,  and  es- 
timating costs  of  repair  or  installation 
of  roofs. 

2.  "Others  not  party  hereto"  means 
any  IndividxuU.  individual  proprietor- 
ship, partnership,  firm,  corporation. 
association  or  any  other  fom  of  legal 
or  business  entity. 

n 

A.  /<  if  ordered  that  respondent 
Inland  Empire  Roofing  Contractors 
Association,  an  unincorporated  associ- 
ation. Its  successors  and  assigns,  and 
its  agents,  representatives,  and  em- 
ployees, directly  or  through  any  corpo- 
ration, subsidiary,  dlvlsioa  or  any 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  and 
installation  of  new  or  replacement 
roofs  or  other  related  services  in  or  af- 
fecting commerce,  as  "commerce"  is 
defined  In  the  Federal  Trade  Commis- 
sion Act,  as  amended,  do  forthwith 
cease  and  desist  from: 

1.  Entering  into  any  contract,  agree- 
ment, course  of  conduct,  or  under- 
standing between  Itself  and  others  not 
party  hereto  to  fix.  establish,  stabilize, 
or  maintain,  the  length  or  other  term 
of  any  guarantee; 

2.  Entering  into  any  contract,  agree- 
ment, course  of  conduct,  or  under- 
standing between  itself  and  others  not 
party  hereto  to  fix.  establish,  stabilize 
or  maintain  any  price  or  other  term  or 
conditi(»i  of  sale  bi  connection  with 
the  a&le  and  installation  of  new  or  re- 


placement   roofs    or    tor    performing 
other  related  ser\ices. 

Ill 

A.  n  i»  further  ordered  that  respond- 
ent iBlaiKl  Empire  Roofing  Contrac 
tOBS  Associatkm.  Mi  unincorporated  tmr 
soclation.  iU  sueeeasers  and  assigns, 
and  Its  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or  any 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  and 
installation  of  new  or  replacement 
roofs  or  other  related  services  in  or  af- 
fecting commerce,  as  "conrunerce"  is 
defined  in  the  Federal  Trade  Commis- 
sion Act.  ar  amended,  do  forthwith 
cease  and  desist  from: 

1.  Urging,  recommending,  or  suggest- 
ing that  any  of  its  members  or  any 
other  person  adopt  or  adtoere  to  any 
particular  guarantee  or  to  any  price  or 
other  term  or  condition  of  sale  in  con- 
nection with  the  sale  and  installation 
of  new  or  replacement  roofs  or  for  per- 
forming other  related  services; 

2.  Adopting,  adhering  to.  maintain- 
ing, enforcing  or  claiming  any  rights 
under  any  bylaw,  rule,  regulation,  pCan 
or  program  which  limits  in  any  way  a 
member's  right  to  give  or  offer  a  guar- 
antee or  any  price  or  other  term  or 
condition  of  sale.,  to  any  customer  or 
prospective  customer  tn  connection 
with  the  sale  or  installation  of  a  new 
or  replacement  roof  or  for  performing 
other  related  services; 

3.  Investigating  and/or  policing  a 
price  or  guarantee  term  charged  or  im- 
posed by  any  member  of  the  associ- 
ation or  any  other  person  in  connec- 
tion with  the  installatfon  of  new  or  re- 
placement roofs. 

FT 

K.  Hi*  further  ordered  that  respond- 
ent Inland  E^mpire  Roofing  Contrac- 
tors Association  shall  within  sixty  (60) 
days  after  the  date  of  service  of  this 
Order,  mall  a  copy  to  each  of  its  exist- 
ing members  and  to  each  person  who 
was  a  member  at  any  time  from  June 
30.  1973  to  date  of  ser\-ice  of  this 
Order,  and  furnish  a  copy  of  this 
Order  to  each  prospective  memlier  for 
a  period  of  five  (5)  years  after  the  date 
of  service  of  this  Order. 

B.  It  is  further  ordered  that  respond- 
ent notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  In  the  respondent  such  as  dis- 
solution, assignment  or  sale  resulting 
in  the  emergence  of  a  successor  corpo- 
ration or  association,  the  creation  or 
dissolution  of  subsidiaries  or  any  otfier 
change  in  the  a»oclatlon  which  may 
affect  compliance  obligations  arising 
out  of  the  Order. 

C.  It  ii  further  ordered  that  the  re- 
spondent herein  shall  within  sixty  (60) 
days  after  service  on  It  of  this  Order, 
file  with  the  Commission  a  report,  in 


writing,  setting  forth  In  detail  the 
manner  and  form  in  which  it  has  com- 
plied with  this  Order. 

Analysis  or  Proposed  Consent  Oroeb 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
(X>nsent  order  from  the  Inland  Empire 
Roofing  Contractors  Association. 

The  proposed  consent  order  and  ma- 
terial submitted  by  the  Inland  Empire 
Roofing  Contractors  Association  to 
the  Conunisslon  that  is  reasonably  re- 
lated to  the  merits  of  the  order  and  is 
not  exempt  from  disclosure  under  the 
freedom  of  Information  Act  tiave  t>een 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
by  interested  persons.  Comments  re- 
ceived during  this  pericxl  will  become 
part  of  the  public  record.  After  sixty 
(60)  days,  the  Commission  will  again 
review  the  agreement  and  the  com- 
ments received  and  will  decide  wheth- 
er it  should  withdraw  from  the  agree- 
ment or  make  final  the  agreement's 
proposed  order. 

The  Inland  Elmpire  Roofing  Con- 
tractors Association  is  an  unincorpor- 
ated association  organized  and  doing 
business  under  the  laws  of  the  state  of 
Washington  and  located  at  East  130 
Sprague  Avenue.  Spokane,  Washing- 
ton 99202. 

In  Its  complaint  the  Commission  al- 
leges that  the  association  fixed  the 
length  of  guarantees  for  new  and  re- 
placement roofs.  The  complaint  also 
alleges  that  the  association  agreed  not 
to  offer  any  guarantees  for  water- 
proofing and  dampproofing  work  or 
for  damage  caused  by  certain  wind 
conditions. 

Pursuant  to  the  consent  order,  the 
association  has  agreed  to  cease  fixing, 
stabilizing  or  maintaining  terms  of 
guarantees.  It  has  also  agreed  not  to 
fix.  stabilize  or  maintain  any  price  or 
other  term  or  condition  of  sale  for  new 
and  replacement  roofs.  Present  and 
future  meml>er8  of  the  association  are 
to  be  bound  by  the  terms  of  the  order. 

The  purpose  of  this  analysis  is  to  fa- 
cilitate public  comment  on  the  pro- 
posed order,  and  it  Is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or 
to  modify  in  any  way  their  terms. 

Carol  M.  Thomas. 
Secretarjf. 
[FR  Doc  79-8251  FUed  3-16-79:  8:45  am] 
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[6351-01-M] 

COMMODITY  FUTURES  TRADING 
COMMISSION 

[irCHtPort  1] 

REGISTIATIOH  FEES  TO  IE  NONREFUNDAUI 

>ropo«<  tut* 

AGENCY:  Commodity  Futures  Trad- 
ing Commission. 

ACJnON:  Proposed  rule  amendments. 

SUMMARY:  The  Commodity  Futures 
Trading  Conunisslon  is  proposing  to 
amend  K  1.11  and  1.13  of  Part  1  of  its 
General  Regulations  under  the  Com- 
modity Exchange  Act.  Under  the  pro- 
posed amendments,  application  fees 
for  registration  with  the  Commission 
will  not  be  refundable  if  registration  is 
denied  or  If  the  application  is  with- 
drawn, after  processing  of  such  appli- 
cation has  begim. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  the 
Commission  at  its  offices  In  Washing- 
ton. D.C.  on  or  t>efore  May  18.  1979. 

ADDRESS:  Send  conunents  to:  Com- 
modity Putiues  Trading  Commission, 
2033  "K"  Street.  N.W..  Washington. 
D.C.  20581.  Attention:  Secretariat. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Lawrence  B.  Patent,  Attorney, 
Office  of  the  Chief  Counsel,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033 
K  Street.  N.W..  Washington.  D.C. 
20581,  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 
Section  1.11  of  the  regulations  of  the 
Commodity  Futures  Trading  Commis- 
sion ("Commission")  sets  forth  the  fee 
schedule  for  the  various  categories  of 
applicants  for  registration,  or  renewal 
thereof,  luider  the  Commodity  Ex- 
change Act.  as  amended  ("Act")  (7 
U.S.C.  letaeg.).' 

Section  1.13  of  the  Commission's 
regulations  (nirrently  provides  for  no- 
tifi(»,tion  of  registration,  or  renewal 
thereof.  It  also  provides  for  a  refund 
of  the  application  fee  If  registration  is 
refused. 

The  authority  for  the  assessment  of 
registration  fees  Is  Section  8a(4)  of  the 
Act  (7  U.S.C.  S  12a(4)):  "The  Commis- 
sion is  authorized— to  fix  and  establish 
from  time  to  time  reasonable  fes  and 
charges  for  registrations  and  renewals 
thereof."* 
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Because  the  costs  incurred  in  proc- 
essing and  investigating  an  applicant 
whose  registration  is  not  approved  or 
who  withdraws  once  processing  of 
such  application  has  begun  are  at  least 
equal  to  and  often  exceed  the  costs  in- 
curred by  the  Commission  for  a  suc- 
cessful applicant.*  the  Commission 
proposes  to  make  the  registration  fees 
it  collects  from  persons  whose  registra- 
tions are  denied  or  who  withdraw 
their  application  once  processing  has 
begim  non-refundable. 

Some  associated  persons  apply  for 
renewal  of  their  registration  when 
they  become  associated  with  a  differ- 
ent futures  commission  merchant, 
even  though  their  registration  has  not 
expired  and  they  are  not  required  to 
refile  under  the  Act  or  the  rules  pro- 
mulgated thereunder.  Associated  per- 
sons who  thus  file  renewal  applica- 
tions tn  error  would  continue  to  re- 
ceive a  refund  of  their  application  fee. 

The  Commission  proposes  to  make 
these  amendmoits  applicable  to  all  ap- 
plications which  would  be  filed  after 
the  effective  date  of  the  rules. 

The  (Commodity  Futures  Trading 
Conunisslon  hereby  proposes  for  adop- 
tion §S1.11  and  L134  of  Part  1  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  set  forth 
below: 

1.  Section  1.11  would  be  amended  by 
adding'the  following  concluding  sen- 
tence: 


'The  present  schedule  is  as  follows:  fu- 
tures commission  merchant.  $200  (plus  a  fee 
of  $6  for  each  domestic  branch  office,  corre- 
spondent or  agent);  floor  broker  and  associ- 
ated person,  $30;  and  commodity  trading  ad- 
visor or  commodity  pool  operator,  $50.  An 
associated  person  filing  on  Form  4-Ra  pays 
DO  fee. 

'Section  8a(4)  was  first  enacted  In  19M 
(Pub.  L.  Na  74-675.  f  10,  49  StaL  1500).  It 


authorized  the  Secretary  of  Agriculture  "to 
fix  and  establish  from  time  to  time  fees  and 
charges  for  registrations  and  renewals 
thereof  •  •  •  not  to  exceed  $10  for  each 

Section  8a(4)  was  amended  in  1955  to 

remove  the  $10  maximum  and  the  authority 
to  set  "reaaooable"  fees  was  granted  to  the 
Secretary.  Congress  recognized  that  the  $10 
limitation  established  tn  1936  was  no  longer 
adequate  to  recover  costs,  and  that  the 
amendment  wotild  give  the  Secretary  the 
flexibility  to  adjust  fees  to  meet  rising  costs. 
The  amendment  to  Section  8a(4)  was  recom- 
mended by  the  Oepartment  of  Agriculture, 
which  stated  tn  its  transmittal  letter  to  the 
Senate  that  "The  proposed  amendment 
would  enable  the  Department  of  Agricul- 
ture to  establish  a  schedule  of  fees  and 
charges  which,  taking  into  account  the 
value  to  the  registrant  and  with  due  regard 
to  the  public  interest,  would  recover  to  the 
fullest  extent  possible  the  aggregate  cost  of 
registration  acUvities."  HJt.  REP.  No.  1425. 
84th  Cong.,  1st  Sess.,  reprinted  in  (1955) 
U.S.  CODE  CONO.  A  AD.  NEWS  2683-4. 
The  Commission  assumed  the  Secretary  of 
Agriculture's  registration  function  under 
the  Commodity  Futures  Trading  Commis- 
sion Act  of  1974,  Pub.  L.  No.  93-463,  Sec. 
103.  88  Stat.  1392. 

>An  applicant  who  is  not  currently  regis- 
tered under  the  Act  is  subject  to  a  fitness 
evaluation.  The  Commission  conducts  a 
background  examination  of  applicants  (and 
key  employees  of  applicant  firms,  where  ap- 
plicable) with  the  assistance  of  the  Federal 
Bureau  of  Investigation  and  other  federal 
agencies  to  determine  fitness  for  registra- 
tion. If  warranted,  a  further  investigation  is 
made  to  determine  If  the  applicant  should 
be  registered. 
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11.11     R«fittration    fcM;    rorm    of   remit- 
tance. 

•  •  •  The  fee«  shall  be  non-refunda- 
ble, unless  the  applicant  withdraws  his 
application  t>efore  any  processing  of 
that  application  has  occurred. 


2.  Section  1.13  would  be  amended  as 
follows: 

(a)  By  changing  the  section  headlnr. 

(b)  By  deleting  the  concluding  sen- 
tence: and 

(c)  By  revising  the  text  as  follows: 

9  I.I3    Notification  of  Regiatration. 

Upon  receipt  of  an  application  for 
registration  (or  renewal  thereof)  the 
Commission  will.  If  registration  is 
granted,  notify  the  registrant  that  he 
has  been  registered  under  the  Act. 

(Sec.  2a(ll).  Pub.  L.  93-463.  M  SUt.  1391  (7 
UAC.  4A(J));  Sec.  8»<4).  Pub.  L.  74-675.  49 
But.  1500  (7  U.S.C.  12a(4)).  at  amended. 
Pub.  L.  84-248.  69  SUt.  539.  Pub.  L.  90  258. 
82  SUt.  33.  Pub.  L.  93-463.  88  SUt.  1392:  sec. 
8»(5).  Pub.  L.  74-675.  49  SUt.  1501  (7  VAC. 
12a<9».  as  amended.  Pub.  L.  90-258.  82  SUt. 
33.  Pub.  L.  93-463.  88  SUt.  1392) 

Issued  In  Washington.  D.C..  on 
March  13.  1979.  by  the  Commission. 

,  Oart  L.  Sezvirs. 

Acting  Chairman,  Commodity 
Future*  Trading  Commission. 

[PR  Doc.  79-8109  Filed  3-16-79;  8:45  am] 


[421(M)1-M] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

f*4mrml  hnurvnc*  A^wfaiUtf  tlsn 
[24  Cn  P«rt  1917] 

[Docket  No.  FI-48971 

NATIOMAl  FIOOO  MSUIANa  PIOOtAM 

fT>yw  n»t4  Bcvotlen  t>eteniitn«t>OH»  P«r 
Tk«  Imwn  Of  EottHompton,  Hamp«hir« 
CMMty,  t^mttmthmmtHj  C«fr«cHMi 

AGENCY:  Federal  Insurance  Adminis- 
tration. HUD. 

ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  document  corrects  a 
proposed  rule  on  base  (100-year)  flood 
elevations  that  appeared  on  page  43 
FR  50471  of  the  Federal  Register  of 
October  30,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad- 
ministrator. Office  of  Flood  Insur- 
ance. (202)  755-5581  or  toll-free  line 
800-424-8872.  Room  5270.  451  Sev- 
enth Street.  SW,.  Washington.  D.C. 
20410 


PROPOSED  RULES 


Source  of  Flooding 


LocaUiin 


neraUon 
In  feet 

(national 
teoditlc 
vertical 
datum) 


Broad  Brook 1.320  feet  downatream  ITS 

of  Sandrtck  Street. 
1T4S  feet  downstream  lU 

of  Hendrtck  StreeC 


Should  be  corrected  to  read: 


' 

Elevation 

In  feet 

Source  of  Ploodint          Locathm 

geodltlc 
vertical 

datum) 

Broad  Brook            Approximately  l.OM             ITS 
feet  upstream  of 
Hendrldi  Street. 

Aproximately  2.745  feet         183 
upstream  of  Hendrtck 
Street. 

The  following  locations: 


/ 


National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  Housing  and  Urban  Develop- 
ment Act  of  1968),  effective  January  28, 
1969  (33  FR  17804,  November  28.  1968).  as 
amended:  42  VS.C.  4001-4128:  and  the  Sec- 
retary's delegation  of  authority  to  Federal 
Insurance  Administrator,  43  FR  7719). 

In  accordance  with  Section  7  (o)  (4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  AmendmenU  of 
1978.  P.L.  95-557,  92  SUt.  2080.  this  pro- 
poaed  rule  has  been  granted  waiver  of  (Ton- 
gressional  review  requlremenU  In  order  to 
permit  It  to  take  effect  on  the  date  Indicat- 
ed. 

Issued:  February  23,  1979. 

Gloria  M.  Jimenez. 
Federal  Insurance  Administrator. 
[FR  Doc  79-7879  Filed  3-16-79:  8:45  ami 


(4110-12-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Otth©  •»  ffi#  S#cf9tvfy 

[45  cm  Part  7ft] 

OaAKMCNT  AND  SUSPCNSION  ROM 
ELKMMUTY  POI  FINANOAl  ASSISTANCE 

AGENCY:  Department  of  Health. 
Education,  and  Welfare. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  The  Department  of 
Health.  Education,  and  Welfare  is  pro- 
posing to  add  regulations  to  permit 
the  detMument  of  organizations  and 
individuals  from  eligibility  to  receive  a 
grant  or  other  form  of  financial  assist- 
ance from  the  Department  of  Health. 
Education,  and  Welfare.  The  regula- 
tions also  include  provisions  for  tem- 
IX>rary  suspension  when  grounds  for 
debarment  exist,  or  there  is  an  out- 


standing indictment  for  a  criminal  cf> 
fense  which  would  be  grounds  for  de< 
barment  upon  conviction.  The  regula- 
tions are  necessary  l)ecause  there  have 
been  instances  of  fraud  or  abuse  by 
persons  who  are  responsible  for  Feder- 
al funds,  and  the  regulations  will  es- 
tablish a  procedure,  with  due  process 
safeguards,  to  render  these  persons  in- 
eligible to  receive  Federal  financial  as- 
sistance for  a  reasonable  peri(xl  of 
time. 

DATES:  Comments  must  be  received 
on  or  before  May  18,  1979,  in  order  to 
assure  that  the  Secretary  will  be  able 
to  consider  such  comments  in  prepar- 
ing the  final  regulations. 

ADDRESS:  Send  written  comments  on 
the  proposed  rules  in  duplicate  to 
Legal  Advisor.  NIH.  Office  of  the  (^n- 
eral  Counsel,  Room  2B-50,  Building 
31,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20014. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  G.  Ketterer,  Senior  Attor- 
ney. NIH,  Address:  Same  as  above. 
Telephone:  (301)  496-6043. 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  that  the  Secre- 
tary of  the  Department  of  Health, 
Eklucation,  and  Welfare,  proposes  to 
add  a  new  Part  76  of  Title  45.  Code  of 
Federal  Regulations.  Each  year  HEW 
awards  millions  of  dollars  in  Federal 
financial  assistance  to  individuals  and 
institutions  in  the  non-Federal  sector 
to  support  important  programs  related 
to  health,  education  and  welfare, 
which  are  authorized  by  Congress  and 
administered  by  this  E>epartment. 
While  every  effort  is  made  to  assure 
that  every  dollar  of  these  monies  is 
properly  expended  solely  for  the  pur- 
poses of  these  programs,  there  have 
been  instances  of  fraud  or  abuse  by 
persons  whose  conduct  evinces  a  fail- 
ure to  adhere  to  sound  fiscal  practices 
or  a  lack  of  business  integrity  and  hon- 
esty which  directly  affects  their  pres- 
ent responsibility  to  account  for  and 
administer  Federal  funds.  There 
should  be  an  established  procedure, 
with  appropriate  due  process  safe- 
guards, to  render  such  persons  Ineligi- 
ble to  receive  Federal  assistance  for  a 
reasonable  period  of  time,  in  order  to 
protect  the  Government's  interest  and 
assure  public  confidence  in  the  De- 
partment's programs.  Following  is  a 
siunmary  of  the  new  regulations: 

(1)  The  regulations  authorize  the 
Secretary  to  debar  an  institution  or  in- 
dividual, and  any  affiliate  thereof,  in 
the  public  Interest  for  any  one  of  eight 
specified  causes. 

(2)  The  period  of  debarment  will  be 
for  a  reasonable  definite  period  of 
time  commensurate  with  the  reason 
for  debarment  except  that  a  debar- 


ment based  on  discriminatory  prac- 
tices shall  be  for  an  indefinite  period, 
until  the  cause  is  removed  or  accept- 
able assurances  given. 

(3)  Affiliates  of  the  offending  orga- 
nization or  individual  may  be  included 
in  the  debarment  if  the  debarment  is 
based  on  the  complicity  of  the  affiliate 
in  the  cause  for  debarment. 

(4)  All  institutions  or  individuals  and 
affected  affiliates  will  be  given  an  op- 
portunity for  a  hearing  before  a  debar- 
ment action  is  final 

(5)  Institutions  or  individuals  and  af- 
fected affiliates  may  be  suspended 
pending  debarment  deliberaUons  only 
if  there  are  compelling  reasons  to  pro- 
tect the  interests  of  the  Federal  Gov- 
ernment. 

(6)  The  proposed  regulations  provide 
for  publication  in  the  Federal  Rbgis- 
ter  of  the  names  of  debarred  persons, 
in  order  to  provide  constructive  notice 
to  future  grantees  and  others  responsi- 
ble for  administering  Federal  funds, 
who  would  be  prohibited  under  the 
regulations  from  awarding  subgrants 
or  contracts  to  debarred  persons.  How- 
ever, it  is  recognized  that  other  rea- 
sonable methods  may  exist  for  inform- 
ing private  tn^itutions  awarded  Feder- 
al funds  (for  example,  maintenance  of 
internal  lists  of  debarment  actions 
which  would  be  disclosed  only  to  out- 
side organizations  which  have  a  need 
to  know)  and  public  comment  is  spe- 
cifically requested  on  this  issue. 

(7)  The  proposed  regulations  would 
allow  debarment  for  discriminatory 
practices  on  grounds  of  race,  color,  na- 
tional origin,  sex,  age.  or  handicap. 
The  Department  already  has  regula- 
tions on  tfondlscrlmlnation  in  45  CFR 
Part  80,  et  seg.  Public  comment  is  re- 
quested on  the  need  for  the  added 
remedy  the  debarment  regulations 
would  offer  in  this  area. 

(8)  As  proposed,  the  debarment  reg- 
ulations would  provide  the  Depart- 
ment with  a  means  for  taking  action 
against  organizations  and  liulividuals 
which  is  in  addition  to  any  other 
means  currently  available  under  Fed- 
eral law  or  program  regulations.  Indi- 
vidual programs  within  the  Depart- 
ment already  have  procedures  for 
dealing  with  violators  of  program  re- 
quirements. The  Department  proposes 
to  retain  the  discretion  to  use  individ- 
ual program  procedures,  or  Depart- 
mentwlde  debarment  procedures,  de- 
pending on  the  nature  or  seriousness 
of  the  violations.  Public  comment  is 
sought  on  this  approtu^. 

(9)  The  proposed  regulations  would 
permit  debarment  of  State  and  local 
government  agencies,  as  well  as  pri- 
vate organizations  and  individuals. 
Public  comment  is  solicited  as  to 
whether  this  coverage  should  be  nar- 
rowed by  excluding  State  and  local 
government  agencies,  except  perhaps 


PIOfOSB)  RULES 

for  institutions  of  higher  education 
and  hospitals. 

(10)  Public  comment  Is  sought  as  to 
whether  the  proposed  grounds  for  de- 
barment, in  S  76.10,  are  too  broad  in 
scope,  for' example.  4is  now  proi>osed, 
serious  violations  of  the  requirements 
of  a  formula  grant  program  by  a  re- 
cipient of  such  a  grant  could  serve  as 
the  basis  for  debarring  that  recipient 
from  eligibility  for  discretionary 
grants  under  these  regulations,  even 
though  the  debarment  would  not 
affect  the  organization's  eligibility  for 
formula  grants. 

(11)  The  proposed  regulations  do  not 
apply  to  the  award  of  contracts  which 
are  covered  in  41  CFR  Part  3-1.6.  al- 
though debarment  from  contracting  is 
a  cause  for  debarment  from  financial 
assistance  under  these  regulations. 
Consideration  is  being  given  to  com- 
bining the  two  separate  debarment 
regulations  into  one  set  of  regulations 
covering  all  tji^es  of  awards. 

It  is.  therefore,  proposed  to  add  to 
45  CFR  a  new  Part  76,  as  set  forth 
below: 

Dated:  March  6, 1979. 

Joseph  A.  Califano,  Jr., 
Secretary. 

PART  76— DEBARAHENT  AND  SUSPBISKMI 
PtOM  ElNMMUnr  FOR  PMANOAl  ASSIST- 
ANCS 


Sec. 

76.1    The  scope  and  purpose  of  these  regu- 
lations. 
76.3    Definitions. 


76.10  Causes  for  debarment. 

76.11  Conditions  for  debarment. 

76.12  Period  of  debarment. 

76.13  Scope  of  debarment. 

76.14  Procedures— Hearings. 

76.15  Procedures— Determination  of  hear- 
ing examiners;  review  by  SecreUry. 

76.16  Restrictions  on  debarred  institutions 
and  individuals. 

76.17  Publication  of  notice  in  Federal  Rsc- 
ISTSK  of  results  of  debarment  actions. 


76.30    Causes  for  suspension. 

76.21    Period  and  scope  of  suspension. 

76.23    Notice  of  suspension. 

76.23  Restrictions  during  period  of  suspen- 
sion. 

76.34  Publication  of  notice  in  Federal  Rbo- 
ism  of  results  of  suspension  actions. 

AWHORiTt.  5  VS.C.  301. 


S  7C.1    The  scope  and  purpose  of  these  reg- 
ulations. 

(a)  Debarment  Subpart  B  prescribes 
policies  and  prcKedures  relating  to  de- 
barment for  cause  of  public  and  pri- 
vate Institutions  or  individtials  (and 
their  affiliates)  from  eligibility  under 
discretioruu^  programs  of  financial  as- 
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sistanoe,  which  are  awarded  or  admin- 
istered by  HEW.  Debarment  is  Invoked 
to  exclude  institutions  and  Individuals 
from  participation  in  HEW  discretion- 
ary programs  of  financial  assistance  to 
protect  the  interests  of  the  Govern- 
ment, and  is  not  intended  to  be  a  pen- 
alty or  punishment.  This  measure 
shall  be  instituted  only  for  as  long  as 
necessary  to  protect  the  interests  of 
the  Government  and  financial  assist- 
ance is  precluded  only  during  the 
period  of  debsuTnent. 

(b)  Sitspension.  Subpart  C  sets  forth 
the  procedures  for  temporary  suspen- 
sion of  institutions  or  individuals  (and 
their  affiliates)  from  eligibility  under 
HEW  discretionary  programs  of  finan- 
cial assistance.  Because  It  is  a  drastic 
step  taken  upon  what  may  be  incom- 
plete information,  it  shall  be  used  cau- 
tiously and  only  when  the  Secretary 
believes  that  grounds  for  debarment 
exist  (or  there  is  an  outstanding  in- 
dictment for  a  criminal  offense  which 
is  grounds  for  debarment)  and  there 
are  compelling  reasons  why  immediate 
action  must  be  taken  before  debar- 
ment proceedings  can  be  completed.  In 
assessing  whether  adequate  evidence 
exists  for  invoking  susi>ension.  consid- 
eration shall  be  given  to  the  evidence 
available,  to  the  existence  or  absence 
of  corroboration  as  to  allegations,  as 
well  as  to  the  Inferences  which  may 
properly  be  drawn  from  the  existence 
or  absence  of  facts  and  the  irreparable 
nature  of  the  harm  caused  by  continu- 
ing the  institution's  or  individual's  ell- 
gibQlty  pending  debarment  proceed- 
ings. This  assessment  shall  Include  an 
examination  of  basic  doctiments.  such 
as  contracts,  grants,  inspection  re- 
ports, and  correspondence.  A  suspen- 
sion may  be  terminated  or  modified 
whenever  it  is  determined  to  be  In  the 
interest  of  the  Government  to  do  so. 

(c)  Relationship  to  other  program  re- 
sponsibilities. The  regulations  of  this 
part  deal  solely  with  the  debarment 
and  suspetision  of  Individuals  and  or- 
ganizations for  future  awards  and  do 
not  limit  the  discretion  of  program  of- 
ficials to  take  into  acooimt  the  fiscal 
and  administrative  capabilities  of  ap- 
plicants in  connection  with  particular 
applications  for  finaiKdal  assistaiKX. 
Termination  and  suspension  for  cause 
of  ongoing  grants  are  separate  matters 
which  are  governed  by  HEWs  grant 
administration  regulations,  45  CFR 
Part  74.  Subpart  M.  However,  debar- 
ment and  suspension  under  this  part 
precludes  all  future  awards,  including 
noncompetitive  continuation  and  re- 
newal awards,  of  financial  assistance 
for  a  previously  supported  activity. 

S  762    Definitions. 

As  used  In  this  part: 

"Affiliate"  means  an  institution 
which  controls,  or  is  controlled  by,  or 
is  imder  common  control  with,  an- 


nOIRAl  tEOfSm,  VOL  44,  Na  S4— «(IONDAY,  MARCH  19,  1«79 


KDBtAL  REOISTB^  VOL  44,  NO.  S«-4(IONDAY,  MARCH  19,  1979 


UMI 


16446 

other  Institution  or  individual.  For  ex- 
ample, a  university  foundation  and 
the  "parent"  university  are  affiliates  If 
one  has  the  power  to  control  the 
other. 

"Discretionary  program"  means  a 
program  of  financial  assistance  which 
is  awarded  on  the  basis  of  merit  or 
program  need  and  to  which  an  appli- 
cant is  not  entitled  as  a  matter  of  law. 

"Discriminatory  practices"  means 
discrimination  against  an  individual 
on  grounds  of  race,  color,  or  national 
origin,  as  prohibited  under  Title  VI  of 
the  CivU  RlghU  Act  of  1964  (42  U.S.C. 
2000d  et  seq.)  and  implementing  regu- 
lations (45  CFR  Part  80):  discrimina- 
tion on  the  basis  of  sex  as  prohibited 
under  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  161) 
and  Titles  VII  and  VIII  of  the  PHS 
Act  (42  U-S.C.  292.  296)  and  Imple- 
menting regulations  (45  CFR  Parts  83 
and  86);  discriminatory  employment 
practices  as  prohibited  under  Execu- 
tive Order  11246;  discrimination  on  ac- 
count of  age  under  the  Age  Discrimi- 
nation Act  of  1975  (42  U.S.C.  6101); 
and  discrimination  on  the  basis  of 
handicap  as  prohibited  by  section  504 
of  the  RehabUitation  Act  of  1973  (20 
UjS.C.  706)  and  implementing  regula- 
tions (45  CFR  Part  84). 

'Debarment"  and  "debarred"  mean 
the  exclusion  from  eligibility  for  fi- 
nancial assistance  awarded  or  adminis- 
tered by  HEW  under  discretionary 
programs  for  a  reasonable,  specified 
period  of  time,  commensurate  with  the 
seriousness  of  the  cause  resulting  in 
the  debarment,  except  that  where  de- 
barment is  on  grounds  of  discriminato- 
ry practices  against  individuals  other- 
wise entitled  to  participated  under  the 
program  involved,  such  debarment 
shall  be  for  an  Indefinite  period  pend- 
ing the  elimination  or  correction  of 
such  practices,  or  assvu*ances  given,  as 
required  by  law. 

"Financial  assistance"  means  grants 
and  awards  (including  fellowships, 
traineeshlps  and  National  Research 
Service  Awards),  cooperative  agree- 
ments, loans,  loan  guarantees,  and  In- 
terest subsidies,  including  noncompeti- 
tive continuation  awards  for  any  of 
the  foregoing. 

"HEW"  means  the  Department  of 
Health.  Education,  and  Welfare  and 
its  operating  agencies  and  component 
organizations. 

"Individual"  means  a  natural  person. 

"Institution"  means  any  public  or 
private  corporation,  agency,  organiza- 
tion, or  institution,  which  would  oth- 
erwise be  eligible  to  receive  financial 
assistance  under  HEW  discretionary 
programs. 

"Respondent"  means  an  institution. 
Individual  or  affiliate  who  Is  the  sub- 
ject of  a  debarment  action  under 
H  76.14  and  76.15. 
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"Secretary"  means  the  Secretary  of 
Health.  Education,  and  Welfare  and 
any  officer  or  employee  of  HEW  to 
whom  the  authority  involved  has  been 
delegated. 

"Suspension",  unless  the  context 
otherwise  requires,  means  an  inunedl- 
ate  exclusion  from  eligibility  for  finan- 
cial assistance  under  discretionary  pro- 
grams without  prior  hearing  pending 
completion  of  debarment  or  other  pro- 
ceedings, as  applicable. 
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9  76.10    Cauaea  for  debarment 

Subject  to  the  conditions  set  forth  In 
576.11  and  the  procedural  require- 
ments set  forth  in  H  76.14  and  76.15. 
the  Secretary  may  debar  an  institu- 
tion or  individual,  and  any  affiliate 
thereof.  In  the  public  interest  for  any 
of  the  following  causes. 

(a)  Conviction  for  any  criminal  of- 
fense committed  as  an  incident  to  ob- 
taining or  attempting  to  obtain  a 
public  or  private  contract  or  any  form 
of  financial  assistance  (or  subcontract 
or  subgrant  thereunder),  or  as  an  inci- 
dent to  performance  of  any  contract, 
or  any  form  of  financial  assistance  (or 
any  subcontractor  or  subgrant  there- 
under): 

(b)  Conviction  under  the  Organized 
Crime  Control  Act  of  1970.  or  convic- 
tion for  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  receiving  stolen  property,  or 
any  other  offense  Indicating  a  lack  of 
business  integrity  or  business  honesty 
which  seriously  and  directly  affects 
the  question  of  present  responsibility 
to  account  for  or  administer  Federal 
funds: 

(c)  Conviction  under  the  Federal 
Antitrust  Statutes  arising  out  of  the 
submission  of  bids,  applications  or  pro- 
posals: 

(d)  Violation  of  the  applicable  stat- 
ute, regulations,  or  other  terms  and 
conditions  of  a  previous  award  of  fi- 
nancial assistance,  of  a  character 
which  Is  determined  to  be  so  serious  as 
to  Justify  debarment: 

(e)  A  record  of  unsatisfactory  per- 
formance (or  failure  to  perform)  in 
connection  with  one  or  more  previous 
awards  of  financial  assistance,  except 
that  unsatisfactory  performance  (or 
failure  to  perform)  caused  by  acts 
beyond  the  control  of  the  institution 
or  individual  shall  not  be  considered  a 
basis  for  debarment: 

(f)  Discriminatory  practices  which 
are  prohibited  by  law: 

(g)  Debarment  from  Government 
contracting  or  subcontracting  by  HEW 
or  another  Government  agency: 

(h)  Any  other  cause  significantly  af- 
fecting responsibility  as  a  recipient  of 
Federal  funds  of  such  serious  nature 
as  determined  by  the  Secretary  to  war- 
rant debarment. 


1 76.1 1    Condtttons  for  debvment 

(a)  GmeroL  Unless  otherwise  re- 
quired by  law.  the  existence  of  any  of 
the  causes  set  forth  in  9  76.10  does  not 
effectuate  a  debarment  or  necessarily 
require  that  an  institution  or  Individu- 
al be  debarred.  In  each  instance,  a  de- 
cision to  debar  shall  be  made  within 
the  discretion  of  the  Secretary  and 
shall  be  rendered  solely  In  the  best  In- 
terest of  the  Government.  In  addition, 
mitigating  factors,  such  as  the  serious- 
ness of  the  offense,  failure,  or  Inade- 
quacy of  performance,  may  be  consid- 
ered in  deciding  whether  debarment  is 
warranted. 

(b)  The  existence  of  a  cause  set 
forth  in  976.10(a),  (b),  and  (c)  (relat- 
ing to  conviction  of  criminal  offenses) 
shall  be  established  by  proof  of  Judg- 
ment of  criminal  conviction  by  a  court 
of  competent  Jurisdiction.  In  the  event 
that  an  appeal  taken  from  such  con- 
viction results  In  a  reversal,  debarment 
shall  be  removed  on  the  Secretary's 
own  motion  or  upon  the  wTitten  re- 
quest of  the  institution  or  individual 
concerned  (unless  other  cause  for  de- 
barment exists). 

(c)  The  existence  of  causes  set  forth 
in  976.10(d).  (e).  (f)  and  (h)  (reUting 
to  violation  of  grant  terms  and  condi- 
tions, performance,  and  discrimina- 
tion) shall  be  established  by  evidence 
which  the  Secretary  determines  to  be 
clear  and  convincing  In  nature. 

(d)  Debarment  on  the  cause  set 
forth  In  976.10(g)  (relating  to  debar- 
ment from  Government  contracting) 
may  be  based  entirely  on  the  record  of 
facts  obtained  by  the  debarring 
agency,  or  upon  a  combination  of  such 
facts  and  additional  facts. 

976.12    Period  of  debarment 

(a)  General  Debarment  for  causes 
other  than  discriminatory  practices 
under  976.10(f)  or  debarment  from 
contracting  under  976.10(g)  shall  be 
for  a  reasonable,  definite  period  of 
time  commensurate  with  the  serious- 
ness of  the  offense  or  failure  or  Inade- 
quacy of  performance. 

<b)  Contract  debarment  Where  de- 
barment is  based  upon  debarment 
from  contracts,  the  period  of  debar- 
ment sViall  run  concurrently  with  the 
period  of  the  contract  debarment. 

(c)  Termination  or  reduction  of 
period.  Except  where  prohibited  by 
statute,  debarment  may  be  terminat- 
ed, or  the  period  therof  may  be  re- 
duced, by  the  Secretary,  on  the  Secre- 
tary's own  initiative  or  upon  the  sub- 
mission of  an  application,  supported 
by  documentary  evidence,  setting 
forth  appropriate  grounds  for  the 
granting  of  relief,  such  as  newly  dis- 
covered material  evidence,  reversal  of 
conviction,  bona  fide  change  of  owner- 
ship or  management,  or  the  elimina- 
tion or  correction  of  the  underlying 
grounds  for  which  the  debarment  was 


Imposed  or  other  mitigating  circxmi- 
stances.  The  Secretary  may  require,  as 
a  condition  to  termination  of  the  de- 
barment period,  restitution  to  HITW 
by  the  debarred  party  for  losses  sus- 
tained by  HEW. 

(d)  Discriminatory  practices.  Debar- 
ment for  violation  of  applicable  regu- 
lations, or  terms  or  conditions,  prohib- 
iting discriminatory  practices,  shall  be 
for  an  indefinite  period  of  time  until 
the  discriminatory  practices  have  been 
eliminated,  corrective  action  taken,  or 
satisfactory  assurances  given,  as  deter- 
mined by  the  responsible  HEIW  official 
under  the  applicable  regulations  con- 
cerned. 

(e)  Reinstitution  of  debarment; 
Except  where  debarment  Is  based 
upon  conviction  of  a  criminal  offense, 
at  the  end  of  the  termination  period 
the  Secretary  may  reinstitute  debar- 
ment, through  the  debarment  proce- 
dures set  forth  in  this  subpart,  if  the 
causes  have  not  been  corrected  or  ade- 
quate assurance  given  that  the  prac- 
tices will  not  be  repeated. 

9  76.13    Scope  of  debarment 

(a)  Affiliates,  a  debarment  may  in- 
clude affiliates  of  an  institution  or  in- 
dividual which  have  had  notice  and 
opportunity  for  a  hearing  in  accord- 
ance with  5§  76.14  and  76.15.  Each  de- 
cision to  include  a  known  affiliate 
within  the  scope  of  a  proposed  debar- 
ment is  to  be  made  on  a  case-by  case 
basis,  after  giving  due  regard  to  all  the 
relevant  facts  and  circumstances. 

(b)  Imputing  conduct  to  institution. 
Conduct  of  an  individual  may  be  im- 
puted to  the  institution  with  which  he 
or  she  is  associated  by  employment  or 
otherwise,  where  such  conduct  was  ac- 
complished within  the  course  of  his  or 
her  official  duty  or  under  circum- 
stances In  which  responsible  officials 
of  the  institution  knew  or  should  have 
known  of  the  conduct. 

(c)  Individuals  involved  in  debarable 
activities.  Where  an  institution  is  in- 
volved in  conduct  Justifying  debar- 
ment under  this  part,  any  individual 
who  was  involved  in  the  commission  of 
the  conduct  in  question  may  also  be 
debarred. 

976.14    Procedure* — Hearings. 

(a)  Initiation  of  action.  When  the 
Secretary  seeks  to  debar  an  institution 
or  Individual,  or  any  affiliate  thereof 
(called  "respondent"  for  purposes  of 
§§76.14  and  76.15),  respondents  shall 
be  served  with  written  notice  by  regis- 
tered or  certified  mail,  return  receipt 
requested,  from  the  Secretary.  The 
notice  shall: 

(1)  State  that  debarment  is  being 
considered: 

(2)  Set  forth  the  reasons  for  the  pro- 
posed debarment  and  the  proposed 
length  of  time:  and 
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(3)  Indicate  that  the  respondent  will 
be  accorded  an  opportunity  for  a  hear- 
ing if  the  respondent  so  requests  and 
the  request  is  received  within  30  days 
after  the  date  of  mailing  of  the  notice 
to  the  respondent's  last  known  ad- 
dress. 

(b)  Hearing.— (.1)  Request  for  hear- 
ing.- Any  respondent  that  has  been  no- 
tified of  a  proposed  action  is  entitled 
to  request  an  opportuhlty  to  be  heard 
and  to  be  represented  by  counsel.  A 
hearing  request  shall  be  made  in  writ- 
ing addressed  to  the  Secretary  or 
other  official  proposing  the  action.  If 
at  the  end  of  such  30'  day  period,  no 
request  has  been  received,  it  may  be 
assumed  that  an  opportunity  to  be 
heard  is  not  desired,  and  the  Secretary 
shall  proceed  to  make  a  final  determi- 
nation and  so  notify  the  respondent. 

(2)  Notice  of  hearing.  Upon  receipt 
of  a  request  for  an  opportunity  to  be 
heard,  a  hearing  examiner  shall  be  ap- 
pointed by  the  Secretary  and  shall  ar- 
range a  prompt,  and  timely  hearing. 
Notice  of  the  time  and  place  of  such 
hearing  shall  be  in  writing,  transmit- 
ted by  registered  or  certified  mail, 
return  receipt  requested,  and  shall  in- 
clude a  statement  indicating  the 
nature  of  the  proceedings  and  their 
purpose.  It  shall  be  within  the  discre- 
tion of  the  hearing  examiner  to  deter- 
mine the  hearing  place.  In  determin- 
ing the  hearing  place,  the  hearing  ex- 
aminer shall  consider  the  convenience 
of  the  parties  and  the  public  interest. 

(c)  Hearing  procedures.  (1)  Hearings 
shall  be  conducted  by  a  hearing  exam- 
iner of  HEW. 

(2)  HEW  shall  be  represented  by  the 
General  Counsel  or  his  designee. 

(3)  A  transcribed  record  shall  be 
made  of  the  proceedings  and  shall  be 
made  available  to  the  respondent  upon 
request,  upon  payment  of  any  appro- 
priate fee  prescribed  under  the  HITW 
Freedom  of  Information  Act  regrula- 
tions  (45  CFR  Part  5). 

(4)  Formal  rules  of  evidence  and  pro- 
cedures applicable  to  proceedings  in  a 
court  of  law  will  not  be  applied. 

(d)  Scope  of  hearing;  sufficiency  of 
evidence.  The  scope  of  the  hearing 
and  sufficiency  of  evidence  shall  be 
governed  by  the  provisions  of  §  76.11. 

9  76.15    Procedures — Determination  of 

hearing   examiners;    review    by    Secre- 
tary. 

(a)  After  completion  of  the  hearing, 
the  hearing  examiner  shall  make  a 
written  determination  on  the  evidence 
presented,  including  where  appropri- 
ate the  extent  to  which  the  determina- 
tion applies  to  affiliates  named  in  the 
action.  The  hearing  examiner's  deter- 
mination shall  be  transmitted  to  the 
Secretary,  and  to  all  respondents  by 
registered  or  certified  mail,  return  re- 
ceipt requested. 
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(b)  The  hearing  examiner's  determi- 
nation shall  be  final  unless  within  60 
days  the  Secretary  decides,  on  this 
own  motion  or  at  the  request  of  a  re- 
spondent, or  the  General  Counsel  to 
review  the  findings  of  the  hearing  ex- 
aminer. 

(c)  Where  a  review  is  granted,  the 
determination  by  the  Secretary  shall 
be  final  and  shall  be  based  solely  on 
the  record  of  the  hearing.  It  shall 
fuUy  recite  the  evidentiary  grounds 
upon  which  the  Secretary's  determina- 
tion is  made. 

(d)  Each  determination  shall  become 
part  of  the  record. 

(e)  Notice  of  the  Secretary's  decision 
to  review  the  hearing  examiner's  de- 
termination and  subsequent  determi- 
nation by  the  Secretary,  shall  be  given 
In  writing  to  all  respondents  by  regis- 
tered or  certified  mall,  return  receipt 
requested. 

9  76.16    Restrictions   on    debarred    inntitu- 
tions  and  individuals. 

(a)  General  restrictions.  Institutions 
and  individuals  (and  their  affiliates) 
debarred  under  this  subpart  shall  be 
ineligible  during  the  period  of  debar- 
ment to  receive  any  form  of  financial 
assistance  under  any  discretionary 
program  awarded  or  administered  by 
HEW;  applications  or  requests  for  fi- 
nancial assistance  received  under  any 
discretionary  program  shall  not  be 
considered  and  shall  be  returned  with 
a  statement  of  the  reasons.  However, 
when  it  Is  determined  essential  in  the 
public  interest  by  the  Secretary,  an  ex- 
ception may  be  made  to  permit  an  in- 
stitution or  individual  to  apply  for  and 
receive  support  under  a  particular  pro- 
gram on  the  same  basis  as  other  eligi- 
ble applicants  under  the  program  con- 
cerned. In  addition,  where  grounds 
exist,  the  Secretary  may  also  proceed 
to  terminate  or  suspend  for  cause  on- 
going funded  grants  awarded  to  a  de- 
barred person,  as  authorized  by  45 
CFR  Part  74,  Subpart  M. 

(b)  Subcontracting  and  subgranting. 
Debarred  Institutions  and  individuals 
shall  be  ineligible  to  receive  contracts, 
subcontracts  and  subgrants  under  any 
form  of  financial  assistance  awarded 
or  administered  by  HEW;  and  the  re- 
sponsible HEW  official  and  recipients 
of  financial  assistance,  as  applicable, 
shall  decline  to  approve  contracting. 
sut>contractlng,  or  subgranting  with 
that  institution  or  individual,  unless  it 
is  determined  by  the  Secretary  to  be 
essential  in  the  best  interests  of  .the 
Government  to  grant  such  approval. 

(c)  Individuals.  Debarred  individuals 
shall  be  ineligible  to  serve  or  partici- 
pate under  any  form  of  financial  as- 
sistance awarded  or  administered  by 
HEW  under  discretionary  programs, 
including  personnel  responsible  for 
the  conduct  or  performance  of  such 
awards,  or  for  the  administration  of 
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Federal  funds.  Reclpienta  at  financial 
assistance  shall  be  reaponalble  for 
compliance  with  this  provision,  which 
constitutes  a  condition  of  all  awards  of 
financial  assistance.  Applications  for 
financial  assistance  proposing  de- 
barred individuals  to  serve  as  principal 
investigators,  project  directors,  or 
those  responsible  for  the  administra- 
tion of  Federal  funds,  or  In  any  other 
capacity,  shall  not  be  considered  and 
shall  be  returned  to  the  applicant  with 
a  statement  of  the  reason  therefor. 

$7«.I7  PuMicatio*  mt  notke  in  Federal 
Refinter  of  RMulta  of  tfebarmeat  ar- 
ti<»ns. 

(a)  Contents.  When  an  institution, 
individual,  or  affiliate  ifi  debarred 
under  this  subpart.  HEW  shall  publish 
a  notice  in  the  Pkderal  Recistkr  con- 
taining as  a  minimum  the  following  in- 
formation: 

(1)  The  names  of  the  debarred  insti- 
tutions, individuals,  and  affiliates,  and 
their  addresses; 

(2)  The  authority  and  reasons  for 
each  action; 

(3)  The  extent  of  restrictions  Im- 
posed, including  effective  dates:  and 

(4)  The  termination  date  or  state- 
ment that  debarment  is  for  an  indefi- 
nite period  of  time. 

(b)  A  notice  shall  also  be  published 
In  the  Federal  Rbcisteh  when  a  de- 
barment is  ended  prior  to  its  specified 
termination  date. 

(c)  The  Secretary  shall  also  establish 
and  maintain  a  current,  consolidated 
list  of  debarred  Institutions  and  indi- 
viduals for  purposes  of  administering 
affected  discretionary  programs. 


S  76.20    Causes  for  suspciuion 

Whenever  the  Secretary  believes 
that  grounds  for  debarment  exist  (or 
there  is  an  outstanding  indictment  for 
a  criminal  offense  which  is  grounds 
for  debarment  under  §76.10).  and.  in 
order  to  protect  the  interests  of  the 
United  SUtes.  immediate  action  is  nec- 
eaaary.  he  may  suspend  an  institution, 
individual,  and  any  affiliate  thereof,  in 
accordance  with  procedures  of  this 
subpart.  This  action  shall  be  taken  by 
the  Secretary  where  there  are  compel- 
ling reasons  why  the  Interests  of  the 
United  SUtes  would  be  jeopardized  by 
wailing  for  completion  of  debarment 
proceedings  under  Subpart  B. 

i  7t.21     Period  and  icopc  of  suapention. 

(a)  A  stispension  shall  be  for  a  tem- 
porary penod  pending  the  completion 
of  an  inve^^g[tMn-fmd  such  adminis- 
trative or^i^l  proceedings  as  may 
result. 

(1)  Except  where  suspension  Is  based 
on  criminal  indictment,  debarment 
proceedings  shall  be  initiated  within  6 
months  after  notice  of  suspension,  in 
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accordance  with  Subpart  B.  or  the  sus- 
peiwlon  shall  be  terminated  automati- 
cally. When  the  debarment  proceed- 
ings are  Initiated  within  the  six  month 
period,  the  suspension  shall  continue 
In  effect  pending  the  completion  of  de- 
barment proceedings  or  for  a  period 
not  to  exceed  12  months  after  the  date 
of  the  notice  of  proposed  debarment, 
whichever  first  occurs. 

(2)  When  suspension  is  based  upon 
criminal  Indictment,  it  shall  continue 
in  effect  pending  completion  of  the 
criminal  proceedings,  or  for  18 
months,  whichever  first  occur*. 

(b)  Suspension  may  iQcIude  all 
known  affiliates  of  an  institution  or 
individual  who  have  received  notice 
and  opportunity  for  hearings  as  set 
forth  in  9  76.22. 

(c)  A  decision  to  include  affiliates  in 
a  proposed  suspension  is  a  separate  de- 
termination which  shall  be  made  on  a 
case-by-case  basis. 

(d)  The  conduct  of  an  individual 
may  be  imputed  to  the  institution 
with  which  he  or  she  is  associated  by 
employment  or  otherwise  when  the 
conduct  involved  was  performed 
wittiin  the  course  of  their  official 
duties,  or  under  circumstances  in 
which  responsible  officials  of  the  Insti- 
tution knew  or  should  have  known  of 
the  conduct. 

9  7C.22    Notice  of  Mupensioa. 

When  an  institution  or  individual  or 
any  affiliate  thereof  is  suspended,  the 
Secretary  shall  furnish  all  the  affect- 
ed parties  immediately  with  a  notice 
of  the  suspension  by  certified  or  regis- 
tered mail,  return  receipt  requested. 
The  notice  of  suspension  shall  state 
th^t: 

(a)  The  suspension  Is  based  on  ( 1)  an 
outstanding  indictment  for  a  criminal 
offense  which  is  grounds  for  debar- 
ment under  5  78.10  or  (2)  reasonable 
evidence  that  the  institution  or  indi- 
vidual has  committed  irregularities  of 
a  serious  nature  which  would  t)e 
grounds  for  debarment  under  §76.10 
(The  notice  shall  identify  the  indict- 
ment or  describe  the  nature  of  the  ir- 
regularities, in  general  terms,  without 
disclosing  the  Government's  evidence); 

(b)  The  suspension  is  for  a  tempo- 
rary period  pending  the  completion  of 
debarment  or  other  proceedings,  as  ap- 
plicable. 

(c)  Bids,  proposals,  and  applications 
for  financial  assistance  will  not  be  so- 
licited or  accepted  from  the  institution 
or  individual  and.  If  received,  will  not 
be  considered,  and  awards  of  any  form 
of  financial  assistance  under  HEW  dis- 
cretionary programs  may  not  be  made 
unless  it  is  determined  by  the  Secre- 
tary to  be  In  the  best  interest  of  the 
Government; 

(d)  The  institution  or  individual  will 
not  be  eligible  for  the  award  of  a  sub- 
contract or  subgrant.  Whenever  the 


inatitution  or  individual  is  proposed  as 
a  sul)contractor  or  subgrantee.  the  re- 
sponsible HEW  official  will  decline  to 
approve  subcontracting  or  subgranting 
with  that  Institution  or  individual  in 
any  Instance  in  which  consent  is  re- 
quired of  the  Government  before  the 
subcontract  or  subgrant  is  made, 
unless  it  is  determined  by  the  agency 
to  be  hi  the  best  Interest  of  the  Cor- 
emment  to  grant  approval; 

(e)  The  suspension  is  effective 
throughout  UETW;  and 

(i)  A  hearing  as  to  whether  the  sus- 
pension should  be  continued  will  be 
provided  upon  request  of  the  institu- 
tion or  individual  or  any  affected  af fil- 
.late.  The  hearing  shall  be  conducted. 
to  the  extent  practical  in  accordance 
with  the  procedures  set  forth  in 
§§76.14  and  76.15. 

§  76.23  Reatrictions  during  period  of  uis- 
petiMon. 
During  a  period  of  suspension  of  an 
institution  or  individual  and  any  affili- 
ate, the  following  policies  and  proce- 
dures shall  be  applicable: 

(a)  General  rratriction.  Bids,  propos- 
als and  appUcations  for  financial  as- 
sistance shall  not  be  solicited  or  ac- 
cepted from  the  suspended  institu- 
tions or  individuals.  If  received,  bids. 
proposals,  and  applications  for  finan- 
cial assistance  shall  not  be  considered 
and  awards  of  financial  assistance 
shall  not  be  made  unless  It  is  deter- 
mined by  the  Secretary  to  be  in  the 
best  interests  of  the  Government. 

(b)  Subcontracting  and  tut>ffranting. 
Suspended  institutions  and  Individuals 
shall  l)e  Ineligible  to  receive  contracts, 
subcontracts  and  subgrants  under  any 
form  of  financial  assistance  awarded 
or  administered  by  HEW;  and  the  re- 
sponsible HEW  official  and  recipients 
of  financial  assistance,  as  applicable, 
shall  decline  to  approve  contracting, 
subcontracting  or  subgranting  with 
that  institution  or  individual,  unless  it 
is  determined  to  be  essential  in  the 
best  interests  af  the  Government  to 
grant  such  approval. 

(c)  Indixriduals.  Suspended  individ- 
uals shall  be  ineligible  to  serve  or  par- 
ticipate under  any  form  of  financial 
assistance  awarded  or  administered  by 
HEW  under  dtocrettonary  programs, 
including  personnel  responsible  for 
the  conduct  or  performance  of  such 
awards,  or  for  the  administration  of 
Federal  funds.  Recipients  of  financial 
assistance  shall  be  responsible  for 
compliance  with  this  provision,  which 
constitutes  a  condition  of  all  awards  of 
financial  assistance.  Applications  for 
financial  assistance  proposing  sus- 
pended individuals  to  ser\-e  as  princi- 
pal investigators,  project  directors,  or 
those  responsible  for  administration  of 
Federal  funds,  or  in  any  other  capac- 
ity, shall  not  be  considered  and  ahaU 


be  returned  to  the  applicant  with  a 
statement  of  the  reason  therefor. 

§76.24  PublicatioB  of  notice  in  Federal 
Register  of  rendta  of  auq>ension  ac- 
tions. 

(a)  When  an  institution  or  individual 
is  suspended  under  this  subpart,  HETW 
shall  publish  a  notice  in  the  Federal 
Register  containing  as  a  minimum  the 
following  information: 

(1)  The  names  of  the  suspended  in- 
stitutions and  individuals,  and  any  af- 
filiates, and  their  addresses; 

(2)  The  authority  and  reasons  for 
each  action; 

(3)  The  extent  of  restrictions  Im- 
posed, including  effective  date;  and 

(4)  Statement  that  the  suspension  is 
for  a  temporary  period  of  time,  pend- 
ing the  completion  of  debarment  or 
other  proceedings,  as  applicable. 

(b)  A  notice  shall  also  be  published 
in  the  Federal  Rbcistee  when  a  sus- 
pension is  ended. 

(c)  The  Secretary  shall  also  establish 
and  maintain  a  current,  consolidated 
list  of  suspended  institutions  and  indi- 
viduals for  purposes  of  administering 
affected  discretionary  programs. 
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CASH  ASSISTANCE,  MBNCAl  ASSISTANCC, 
AND  SOOAl  SEtVKI  PtOOKAMS 

AppKcatiww,  iligMiilli  P«*snwlwofiom, 
Assistonc*  P«yaM«t«,  and  fmk  Hoaring* 

AGENCY:  Department  of  Health. 
Education  and  Welfare. 

ACTTION:  Notice  of  Decision  to  Devel- 
op Regulations. 

SUMMARY:  The  Department  of 
Health.  Education  and  Welfare  plans 
to  revise  and  recodify  its  regulations 
on  applications,  eligibility  determina- 
tions, assistance  payments,  and  fair 
hearings  in  the  AFDC,  Medicaid,  and 
Social  Services  programs.  Existing  reg- 
ulations will  be  simplified,  clarified, 
and  reorganized.  Where  appropriate 
the  revised  regulations  will  include 
current  procedures  not  reflected  in  the 
existing  regulations.  The  Dei5artment, 
In  revising  its  regulations,  will  also  In- 
clude the  review  of  substantive  policies 
affecting  these  programs.  For  exam- 
ple, we  are  considering  the  following 
specific  subject  areas  in  the  applica- 
tion and  hearing  process: 

1.  Application. 

a.  Obtaining  an  apiHication  form. 

b.  Length  and  complexity  of  applica- 
tion forms. 
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c.  Assistance  by  the  agency  tn  the 
application  process. 

d.  Verification  and  docimtientation 
requirementa. 

2.  Eligibility  determination. 

a.  Informal  denials. 

b.  Rules  on  date  of  initial  entitle- 
ment, CH*  retroactive  entitlement  In 
Medicaid. 

c  Timeliness  in  determination  of  eli- 
glbiUty.  ^ 
d.  Adequacy  of  decision  notices. 

3.  Assistance  Payment. 

a.  Delay  In  payment. 

b.  Protective,  vendor,  and  two-party 
payment. 

4.  Fair  hearing  procediire. 

a.  General  system  of  hearings,  levels 
of  appeal 

b.  Request  for  hearing,  oral  requests, 
time  limitations. 

c.  Continuation  of  benefits  pending 
hearing. 

d.  Availability  ot  information  to 
claimant. 

e.  Administrative  settlements,  infor- 
mal conferences. 

f .  Appeal  of  hearing  decision. 

g.  Conciurent  AFDC  and  Medicaid 
hearings. 

The  ^plication  and  eligibility  deter- 
mination regulations  are  the  subject 
of  a  petition  for  rulemakiitg  under  the 
AFDC  program;  the  petition  Is  includ- 
ed as  an  appendix  to  this  Notice.  HEW 
will  consider  public  comment  on  the 
issues  raised  by  the  petition.  The 
Office  of  General  Counsel  will  coordi- 
nate this  Joint  recodification  project 
involving  the  Health  Care  Financing, 
the  Human  Development  Services  and 
the  Social  Security  Administration. 

ADDRESS:  Comments  should  be  sent 
to:  Mr.  Ira  Goldstein,  Director,  Divi- 
sion of  Policy,  Office  of  Family  Assist- 
ance. Room  4111,  Mary  E.  Switzer 
Building,  330  "C"  Street,  S.W.,  Wash- 
ington. JD.C.  20201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Inez  Smith  Reid,  Deputy  General 
Counsel  for  Regulation  Review, 
Room  716-E,  Hubert  Humphrey 
Building.  200  Indepiendence  Av«iue, 
S.W.,  Washington.  DC.  20201,  Tele- 
phone (202)  245-7542. 

Dated:  March  9.  1979. 
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Approved: 


F.  Petxr  Libassi. 
General  CounaeL 


UKrro  SrsTxs  DEPAanoifT  or  Hralth. 
Edocatioi#amo  Wbltaks 

pnrnow  or  weltarx  rights  orc ariza  1 1 cms — 
PRAifKUR  commr  wrltarx  rights  oiieAin- 
rATicMf,     oowirrowR     wrltarx     abvocats 

CERTSR,  OAKLAHD  OOORTT  WRLFARX  RIQBTS 
ORQAlfQATIOR,  SIMPSOR  OOOVTT  WRLTARB 
RIGHTS  OBGAMIZAXIOR,  ARS  RODSTOR  WIL- 
FARX  RIGHTS  OICARIZATIOR  FOB  RULEMAKXRC 
TO  IMFROVK  THZ  APPLICATIORS  PROCESS  IR 
THE  ATDC  PHOCRAM 

Submitted  &£&>■  11,  1978. 

PetiUoners:  Franklin  County  Welfare 
RlgbU  Organization.  P.O.  Box  15150.  Co- 
lumbus, Ohio  43215:  Downtown  Welfare  Ad- 
vocate Center  853  Broadway,  Room  1105. 
New  York,  New  York  10003;  Oakland 
County  Welfare  Rights  Organization,  TO 
Whlttemore.  Poatiac  Mirhlgan  48058; 
t^t^prw  County  Welfare  Rights  Organiza- 
tion.  500  Dixie  Avenue.  MendenhaU.  Missis- 
sippi 39114;  Houston  Well&re  Rlghu  Orga- 
nization. 429  Neyland.  Houston.  Texas 
77022. 

TARLX  or  COHTSMTS 

Introduction. 
Section  I.  Petitioners. 
Section  n.  An  Overview. 
Section  III.  Problems  in  the  AppUcations 
r^oreis 

A.  DlffkulUes  Of  Access  To  Welfare  Cen- 
ters. 

B.  Persons  Are  Denied  Benefits  Without 
Even  Being  Allowed  To  Pile  An  Applica- 
tion. 

C.  AppUcation  Forms  Deter  Or  IMay 
Filing  Of  Applications. 

D.  Documentation  And  Verification  Re- 
quirements Are  Severely  Abused. 

E.  Determinations  Of  Eligibility  Are  Seri- 
ously Delayed  And  Are  Inadequately 
Explained.  ■  

Section  IV.  Action  To  Be  Taken  by  HEW. 

Conclusion. 

Section  V.  Attachment:  Recommendations 
for  £RS  Aclioa  to  Improve  the  AppUca- 
tions Process. 

Uirrrn)  States  Departmewt  or  Health. 

KOVCATIOIt.  AKD  WELFARE 

pcrmoN  or  wsltarx  rights  orcaitiza- 

nons— TBAKKLDI      CODHTY      WXLTASZ 

KZ^rrs     organizatioii.     oowirrowH 

WELFARE  ADVOCATE  CZHTBR.  OAKLAMS 
COtTHTT     WELFARE     RIGHTS     ORGAIOZA- 

TiOH.     SIMPSOR     commr     welfare 

RIGHTS  ORCAHIZATIOR.  AHD  HOUSTOIf 
WELFARE  RIGHTS  ORGAMIZATIOR  FOR 
RITLEMAKIRG  TO  mPROVZ  THE  APPUCA- 
TIONS PROCESS  IN  TtB  AFDC  PROGRAM 

Submitted  May  11. 1978. 

This  petition  is  submitted  to  demon- 
strate the  urgent  need  for  new  federal 
regulations,  models  and  guidelines  to 
Improve  the  processing  of  applications 
for  Aid  to  Families  With  E>ependent 
ChUdr«i  (AFE>C)  benefiu,  and  tb 
demand  HEW  action  to  respond  to 
this  need. 

IWTRODUCTIOH 

Many  desperately  Impoverished  fam- 
ilies suffer  needless  and  untold  harm 
each  day  because  of  the  poor  adminis- 
tration of  the  AFDC  implications  proc- 
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ess.  Families  are  discouraged  from 
completing  applications,  endure  hard- 
ship for  long  periods  of  time  before 
benefits  are  provided,  and  are  humil- 
iated and  degraded  in  the  process  of 
applying  for  the  benefits  they  are  en- 
titled to  receive.  Many  of  these  prob- 
lems could  be  cured  or  made  less 
severe  by  better  federal  policies  con- 
cerning the  applications  process. 
Speedy  action  is  necettary  in  light  of 
the  seriousness  of  the  problems  and 
the  ultimate  responsibility  of  the  Sec- 
retary for  the  proper  administration 
of  the  AFTX:  program. 

This  petition  for  rulemaking  Is  divid- 
ed into  five  parts:  (DA  description  of 
petitioners,  (2)  an  overview  of  the 
problems  in  the  apt^cations  process, 
(3)  a  more  detailed  description  of  the 
problems  to  t>e  addressed,  with  exam- 
ples of  current  practices  from  petition- 
ers' communities.  (4)  an  itemlxation  of 
the  types  of  changes  that  should  be 
considered  by  the  agency,  and  (5)  an 
attachment  consisting  of  material  pre- 
viously submitted  to  HEW  on  these 
points.  

Petitioners  urge  HEW  to  decide  to 
develop  new  regulations,  models  and 
guidelines  for  the  applications  process; 
to  notify  the  public  promptly  of  that 
decision;  to  seek  suggestions  from  all 
concerned  organizations,  individuals. 
and  agencies;  and  then  to  propose  new 
regiilations  for  comment.  Petitioners 
also  seek  an  opportunity  to  meet  with 
the  agency  to  discuss  these  matters 
further  and  to  provide  additional  In- 
formation and  suggestions. 

I.  PnmoKKRS 

Petitioners  are  organizations  of  poor 
persons  In  Franklin  County  (Colum- 
bus), Ohio;  New  York  City;  Oakland 
County  (Pontiac).  Michigan;  Simpson 
County.  Mississippi;  and  Houston. 
Texas.  Petitioners  have  t)een  particu- 
larly concerned  about  the  administra- 
tion of  the  public  assistance  programs 
in  their  communities,  and  have  been 
actively  involved  at  the  state  and  local 
level  In  assisting  AFE>C  applicants  in 
their  efforts  to  obtain  financial  assist- 
ance. Petitioners  have  sought  local 
remedies  to  address  the  policies  and 
practices  which  have  prevented  many 
applicants  from  obtaining  timely  as- 
sistance. Petitioners'  experience  In 
this  area  has  led  them  to  the  conclu- 
sion that  many  of  "the  barriers  that 
confront  applicants  are  persistent 
problems  that  must  be  addressed  at 
the  national  level  as  well,  and  that 
HEW  has  a  major  responsibility  in 
this  area  which  it  must  at  last  meet. 

II.  An  Overview 

The  applications  process  is  perhaps 
the  most  critical  part  of  the  AFDC 
program.  Typically  a  family  first 
coming  to  a  welfare  office  has  already 
exhausted  all  other  possible  sources  of 
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aid  and  Is  looking  to  the  welfare 
agency  as  a  last  resort.  Because  of  hos- 
tility by  memljers  of  the  public  toward 
those  who  are  dependent,  the  appli- 
cant usually  is  not  only  In  Immediate 
need  of  assistance,  but  Is  often  'uncom- 
fortable at>out  having  to  ask  for  such 
help.  This  creates  a  situation  In  which 
the  many  unnecessary  obstacles  we  de- 
scribe herein  may  discourage  even  the 
neediest  applicant. 

The  first  problem  is  gaining  access 
to  the  system.  The  applicant  has  to 
find  out  where  to  apply,  and  then  de- 
termine how  to  get  there.  Outside  of 
.large  urban  areas  applicants  with  no 
access  to  public  transportation  fre- 
quently travel  25  or  50  miles  only  to  be 
turned  away,  since  many  welfare  cen- 
ters have  imposed  quotas  which  are 
filled  in  the  early  morning  hours. 
Even  those  who  do  get  in  may  have  to 
wait  all  day  before  being  seen  by 
anyone. 

The  applicant's  first  contact  is  often 
with  a  clerk  or  receptionist  who  "pre- 
screens"  all  potential  applicants.  The 
prescreener.  who  usually  has  no  real 
training  in  making  eligibility  determi- 
nations, often  informs  applicants  that 
it  would  be  a  waste  of  time  to  fill  out 
an  application  form.  Many  potential 
applicants  simply  leave  at  this  point, 
assuming  that  this  is  the  way  an  appli- 
cation for  aid  is  made  and  that  there  is 
no  review  or  appeal  of  the  denial. 

If  the  applicant  does  receive  an  ap- 
plication form,  other  problems  arise. 
In  most  states  application  forms  have 
become  unnecessarily  long  and  compli- 
cated, and  few  workers  offer  any  as- 
sistance to  the  applicant.  The  situa- 
tion is  even  worse  for  non-English 
speaking  applicants  as  the  forms  are 
generally  available  only  in  EInglish. 
Once  the  form  is  completed,  many 
states  will  not  accept  it  for  filing  until 
there  has  been  an  interview,  and  inter- 
views may  not  be  schediiled  for  several 
weeks. 

The  next  set  of  barriers  that  must 
be  overcome  are  the  verification  re- 
quirements. Some  offices  refuse  to 
accept  the  application  form  until  all 
verifying  doctmients  have  been  ob- 
tained. Whether  or  not  the  application 
form  has  been  accepted,  applicants 
may  be  told  to  obtain  all  sorts  of  spe- 
cific documents,  most  of  which  are  not 
readily  available  and  many  of  which 
have  no  relationship  to  any  valid  eligi- 
bility criterion.  No  offer  is  made  to 
help  get  the  docimients  or  to  reim- 
burse the  applicant  for  any  costs  in- 
volved. Thus  the  applicant,  already 
destitute,  must  run  all  over  to  get 
copies  of  school  records,  apply  for 
social  security  numbers,  obtain  copies 
of  birth  certificates  and  old  income 
tax  returns,  etc..  etc..  etc.  On  top  of 
this,  many  local  agencies  do  not  give 
the  applicant  a  choice  of  acceptable  al- 
ternative documents  to  verify  any  one 


fact,  but  accept  only  a  specific  docu- 
ment or  require  the  submission  of 
multiple  documents  to  verify  a  partic- 
ular assertion,  and  then  require  the  re- 
quested material  within  5  days. 

Once  the  applicant  has  finally  sur- 
mounted  all  these  hurdles  and  submit- 
ted aU  the  requested  Information,  aid 
still  does  not  come  promptly  even  in 
the  simplest  cases.  In  many  states  the 
check  issuing  mechanism  is  such  that 
there  is  a  built-in  delay  of  up  to  two 
months  from  the  time  the  applicant  is 
determined  eligible  to  the  time  a 
check  is  generated  and  received.  In  ad- 
dition, despite  the  fact  that  federal 
regulations  require  that  a  determlrui- 
tion  be  reached  and  a  check  issued  if 
the  applicant  is  eligible  within  45  days, 
many  agencies  abuse  this  reasonale 
promptness  period  by  using  it  as  a 
mandatory  waiting  period  and  do  not 
complete  the  processing  of  the  appli- 
cation until  45  days  after  it  has  been 
filed,  even  though  all  the  necessary  in- 
formation is  before  them  well  in  ad- 
vance of  this  time.  This  delay  is  com- 
poimded  by  the  fact  that,  as  stated 
above,  many  agencies  substantially 
delay  the  formal  filing  of  the  applica- 
tion so  that  their  counting  of  the  45 
days  does  not  even  t>egln  to  nm  until 
long  after  the  Individual  first  sought 
to  file.  Moreover,  by  creating  these 
barriers  to  filing  they  effectively  con- 
ceal the  extent  to  which  they  exceed 
the  45  day  rule  if  measured  from  the 
true  date  of  application,  the  date  the 
Individual  first  sought  to  apply. 

Many  of  these  problems  result  from 
the  absence  of  specif ic  federal  regula- 
tions. Other  problems  arise  from 
HEW's  failure  to  enforce  the  existing 
regulations.  We  concentrate  in  this  pe- 
tition, however,  on  those  problems 
which  can,  and  should,  be  addressed 
by  rulemaking  changes,  and  turn  to  a 
more  detailed  examination  of  those 
problems. 

III.  Problems  iji  the  Applications 
Process 

a.  difficulties  of  access  to  welfare 

CEIfTERS 

In  most  cases  several  trips  must  be 
made  to  the  welfare  office  in  order  to 
complete  the  applications  process.  For 
persons  living  in  the  more  rural  parts 
of  Simpson  County,  Mississippi,  for 
example,  there  is  simply  no  form  of 
public  transportation  available.  Yet 
the  average  distance  to  the  "local" 
office  is  20  miles  and  in  some  parts  of 
the  county  persons  are  required  to 
travel  96  miles  simply  to  get  the  appli- 
cation form.  In  other  rural  areas 
public  transportation  is  very  expensive 
and  time-consuming.  However  the  trip 
is  made,  lack  of  babysitter  means  that 
young  children  must  often  be  brought 
along  regardless  of  the  weather.  Appli- 
cants who  are  working  may  have  to 
miss  work,  and  therefore  Income,  be- 


cause of  the  length  of  the  trip  to  the 
welfare  office. 

As  incredible  as  it  might  seem  to 
persons  unfamiliar  with  the  AFDC 
program,  many  would-be  applicants, 
after  making  the  difficult  trip  de- 
scribed above,  cannot  even  get  an  ap- 
plication form  once  they  get  to  the 
welfare  office.  Sometimes  this  is  be- 
cause lines  are  so  long  that  persons 
never  get  to  the  receptionist  who  con- 
trols the  application  forms.  For  exam- 
ple, in  New  York  City  people  begin 
queuing  up  before  6:00  ajn.  to  get  an 
application  form,  and  In  Franklin 
County,  Ohio  people  arrive  at  the  cen- 
ters before  they  open  at  8:00  a.m.  Ap- 
plicants who  arrive  too  late  are  simply 
turned  away  and  told  to  come  back 
and  try  again.  No  matter  what  staffing 
problems  a  center  inight  have,  peti- 
tioners contend  that  there  is  no  Justi- 
fication for  not  making  application 
forms  readily  available. 

In  other  Instances  i^plicants  are 
told  that  the  first  step  In  the  process 
is  an  applications  interview  which  is 
scheduled  for  some  later  date.  In 
places  like  Simpson  County.  Mississip- 
pi, application  forms  are  not  provided 
until  the  interview  and  there  is  a  three 
to  four  week  delay  t>etween  the  time 
the  individual  first  seeks  to  apply  and 
the  holding  of  the  interview.  Not  pro- 
viding application  forms  prior  to  the 
interview  delays  the  filing  of  the  appli- 
cation and  prevents  the  applicant 
from  knowing  what  types  of  support- 
ing verification  may  be  needed. 

Even  if  the  applicant  is  able  to 
obtain  the  form  prior  to  the  interview, 
many  offices,  such  as  those  in  Frank- 
lin County,  Ohio,  refuse  to  accept  the 
application  until  the  Intake  interview 
is  held  and  rarely  are  such  interviews 
conducted  on  the  day  the  person  first 
seeks  to  apply.  This  problem  Is  further 
compounded  by  the  practice  of  turn- 
ing away  the  applicant  who  shows  up 
for  a  scheduled  Interview  without 
having  completed  the  form  or  without 
bringing  in  all  the  supporting  verifica- 
tion. Such  a  practice  enables  the 
agency  to  claim  that  delay  In  process- 
ing the  application  Is  attributable  to 
the  applicant  when  it  is  the  agency 
itself  that  has  caused  the  delay.  Fur- 
thermore, it  effectively  bars  the  appli- 
cant from  getting  any  assistance  from 
the  agency  In  completing  the  form  or 
obtaining  verification. 

A  further  problem  with  the  intake 
interview  exists  in  some  places,  such  as 
Houston,  in  that  applicants  frequently 
receive  little,or  no  advance  notice  that 
such  an  interview  has  been  scheduled. 
In  such  cases  failure  to  appear  for  this 
interview  is  then  used  as  a  basis  for 
denying  the  claim  and  the  applicant 
must  either  appeal  or  begin  all  over 
again.  Even  If  the  applicant  calls  in  ad- 
vance to  say  that  he/she  will  not  be 
able  to  keep  the  appointment,  a  letter 
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of  denial  is  often  received  because  the 
person  at  the  welfare  office  who  took 
the  call  failed  to  record  it.  Regardless 
of  whether  or  not  the  claim  is  actually 
denied  solely  because  the  applicant 
was  unable  to  appear  for  a  scheduled 
interview,  the  mere  fact  that  the 
agency  requires  such  an  interview 
before  it  will  accept  the  application 
form  means  that  there  will  be  an  addi- 
tional delay  In  the  process  until  the  in- 
terview can  be  rescheduled. 

B.  PERSONS  ARE  DEITIED  BENEFITS  WITH- 
OTTT  EVEN  BEING  ALLOWED  TO  FILE  AN 
APPUCATION 

It  is  common  practice  for  agency 
staff  to  deny  persons  an  opportunity 
to  file  an  application,  or  to  discourage 
them  from  applying,  on  the  basis  of 
limited  information  provided  by  the 
applicant.  This  practice,  sometimes 
called  "prescreenlng,"  Is  complicated 
by  the  fact  that  the  administration  of 
welfare  at  the  local  level  has  long  been 
prone  to  rule  by  "oral  tradition"  with 
staff  tnaUng  preliminary  determina- 
tions based  on  misinformation  or  a 
misunderstanding  of  the  eligibility  re- 
quirements. Thus  for  example,  a  20 
year  old  woman  In  New  York  City  was 
forced  to  feed,  clothe,  house,  and  care 
for  herself  and  her  Infant  daughter 
for  several  months  on  earnings  of  $170 
a  month  after  being  told  by  a  recep- 
tionist that  she  and  her  daughter  were 
ineligible  for  aid  because  she  was 
under  21.  Other  applicants  are  errone- 
ously turned  away  because  they  are 
enrolled  in  a  four  year  college  pro- 
gram or  their  rent  exceeds  the  shelter 
aUowance.  In  Franklin  County.  Ohio 
prescreeners  who  are  imtrained  in  the 
complexities  of  doing  proper  budget 
computations  frequently  tell  employed 
applicants  that  they  are  ineligible  and 
should  not  bother  filing  an  application 
form  based  solely  on  a  comparison  be- 
tween their  gross  Income  and  the 
state's  payment  standard. 

These  problems  are  compounded  by 
the  lack  of  supervision  and  monitoring 
within  most  offices  which  results  in 
many  workers  making  independent 
judgments  as  to  how  to  proceed  dicat- 
ed  solely  by  personal  perceptions  of 
"proper"  standards  of  morality  or  be- 
havior. 

If  a  person  is  barred  or  discouraged 
from  applying  as  the  result  of  a  "pre- 
screenlng" process,  it  is  likely  that  er- 
roneoiis  actions  will  never  be  correct- 
ed. The  individual  is  often  given  no 
written  information  about  the  pro- 
gram and  therefore  cannot  determine 
independently  whether  to  challenge 
the  action.  Furthermore  there  is  no 
written  record  at  the  agency  or  in  the 
person's  hands  describing  the  basis  for 
the  negative  decision,  so  no  guidance 
can  be  obtained  from  social  or  legal 
services  agencies  or  client  organiza- 
tions. The  person  is  not  apprised  of 
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appeal  rights  that  would  follow  a 
formal  denial.  The  person  loses  a  right 
to  retroactive  benefits  If  formal  appli- 
cation is  later  made,  or  if  the  person 
later  inquires  as  to  why  no  action  was 
taken  on  what  the  person  thought  was 
an  application. 

C.  APPLICATION  FORMS  DETER  OR  DELAY 
FILING  OF  APPLICATIONS 

Welfare  application  forms  have  been 
growing  in  length  and  complexity  In 
recent  years,  with  the  result  that 
many  eligible  persons  are  deterred 
from  applying,  or  are  forced  to  spend 
a  long  time  completing  the  form,  and 
thereby  lose  desperately  needed  bene- 
fits. Present  application  forms  tend  to 
be  well  in  excess  of  ten  pages,  so  that 
agencies  In  effect  require  the  full  es- 
tablishment of  eligibility  before  they 
will  begin  to  work  on  the  case.  Fur- 
thermore, application  forms  are  not 
written  in  a  style  easily  comprehended 
by  anyone  unfamiliar  with  welfare  ter- 
minology or  procedures,  let  alone  by 
an  applicant  with  a  limited  education. 
The  problems  confronting  non-English 
speaking  applicants  are  of  course  even 
greater,  since  forms  are  frequently 
available  only  in  English.  For  exam- 
ple, the  application  form  in  Oakland 
County.  Michigan  is  twelve  pages  long 
and  1b  provided  only  in  English  even 
though  the  Latin  Affairs  Office  in  the 
county  translated  the  form  into  Span- 
ish so  that  the  welfare  department 
could  provide  the  translated  form  to 
the  sizable  Spanish  speaking  commu- 
nity that  resides  in  one  section  of  Vbe 
county. 

E>esplte  the  fact  that  application 
forms  are  too  complex  and  confusing 
for  many  applicants  to  complete,  wel- 
fare department  staff  often  will  not 
assist  persons  who  cannot  fill  them 
out  alone.  The  cruelty  of  such  refusal 
to  help  surmount  barriers  created  by 
the  agency  itself  was  revealed  dramati- 
caUy  in  a  case  in  Vermont  in  which  a 
retarded  applicant  with  an  IQ  of  59 
was  denied  AFDC  benefits  as  an  inca- 
pacitated caretaker  because  he  could 
not  complete  the  social  report  that 
was  a  required  part  of  the  application 
form.  In  fact  in  petitioners'  experience 
It  appears  common  practice  among 
welfare  workers  to  refer  persons 
asking  for  assistance  In  completing  the 
forms  to  welfare  rights  or  legal  serv- 
ices offices  rather  than  provide  such 
help  themselves. 

D.  DOCUMENTATION  AND  VERIFICATION 
REQUIREMENTS  ARE  SEVERELY  ABUSED 

Current  verification  requirements 
and  procedures  go  far  beyond 
needs  of  the  program.  Many  ne 
gible  applicants  feel  compe^lM  to 
forego  benefits  rather  tl>an  subject 
their  families  to  the  indigtilty  of  docu- 
menting every  fact  abbut  themselves 
and  enduring  the  invasion  of  privacy 
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and  possible  hamu  that  resvilt  from 
being  identified  to  neighbors,  school 
personnel,  landlords,  employers,  and 
merchants  as  applicants  for  public  as- 
sistance. 

For  those  who  do  persist  with  their 
claim  substantial  hardships  are  im- 
posed. Limited  resources  must  be  di- 
verted to  obtaining  document  on  top 
of  document.  Landlords,  school  offi- 
cials, employers,  etc.  must  be  ap- 
proached to  fill  out  special  forms 
which  must  be  submitted  to  the  wel- 
fare department.  This  can  not  only  be 
embarrassing  but  also  may  lead  to 
eviction,  loss  of  Job  or  other  reprisals, 
either  because  of  prejudices  against 
recipients  or  simply  because  the  indi- 
viduals do  not  want  to  be  bothered 
with  the  extra  paperwork  involved. 
The  welfare  department  or  district  at- 
torney's office  may  also  require  some 
time  to  probe  into  the  applicant's  sex 
life.  These  delays  lead  to  hunger,  evic- 
tion, and  other  hardships,  and  the 
process  itself  causes  as  great  a  dehu- 
manization  of  individuals  as  in  the 
days  of  the  English  Poor  Laws. 

The  first  problem  with  the  verifica- 
tion process  is  that  applicants  are 
often  required  to  obtain  documents  or 
supply  information  simply  not  needed 
to  determine  categorical  eligibility  or 
current  need,  for  example,  many  appli- 
cants are  found  ineligible  because  they 
cannot  document  their  "past  mainte- 
nance." that  is,  the  means  by  which 
they  kept  alive  before  they  applied  for 
public  assistance,  even  though  they  do 
not  seek  benefits  for  that  period  of 
time.  Another  example  of  this  prob- 
lem involves  the  imnecessaxy  ques- 
tions applicants  in  some  parts  of  the 
county  are  being  required  to  answer 
about  their  sexual  history  in  connec- 
tion with  Che  child  support  enforce- 
ment program. 

The  second  problem  is  that  appli- 
cants throughout  the  county  are  fre- 
quently required  to  submit  proofs 
which  duplicate  other  information  or 
documents  already  provided.  Thus,  it 
is  commonplace  for  applicants  to  be 
required  to  resubmit  docimients  which 
had  previously  been  provided  because 
mismanaged  local  welfare  agencies  fre- 
quently misplace  documents  and  re- 
quire applicants  to  obtain  additional 
copies  or  refuse  to  get  docimaents  from 
previous  case  records.  In  Oakland 
County,  Michigan,  the  welfare  depart- 
ment will  not  accept  any  verification 
which  had  previously  been  submitted 
more  than  30  days  ago.  Thus  for  ex- 
ample, a  landlord's  statement  which 
had  been  submitted  in  March  would 
not  be  considered  valid  if  the  applica- 
tion was  being  considered  in  May  and 
the  applicant  would  therefore  have  to 
obtain  a  second  statement  from  the 
landlord. 

In  other  instances  agencies  request 
several  different  docimients  to  verify 
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the  same  point.  For  example,  an  appli- 
cant in  Oakland  County,  Michigan, 
who  did  not  have  a  driver's  license  was 
required  to  purchase  a  photo  ID  from 
another  county  agency  to  verify  name 
and  address.  As  the  proofs  used  to  get 
the  ID  were  the  same  documents  he 
had  provided  the  welfare  agency,  the 
ID  itself  did  not  serve  as  meaningful 
additional  verification  but  did  serve  to 
delay  the  processing  of  the  case  and  in 
addition  cost  the  applicant  $2. 

Third,  applications  are  frequently 
delayed  or  denied  because  applicants 
have  been  unable  to  obtain  a  specific 
document.  Following  are  Just  a  few  of 
the  innumerable  lUustrations  of  this 
problem  petitioners  can  provide,  illus- 
trations which  are  typical  of  problems 
throughout  the  country: 

—In  New  York  City  a  woman's  appli- 
cation for  aid  for  herself  and  her  child 
was  denied  because  she  was  unable  to 
supply  the  social  security  number  of 
the  person  she  named  as  the  absent 
father  of  the  chUd. 

—In  Houston,  Texas,  denials  fre- 
quently occur  when  the  caretaker  rela- 
tive of  the  child  is  someone  other  than 
the  child's  parent  or  maternal  grand- 
parent because  additional  birth  certifi- 
cates clearly  establishing  relationship 
must  be  obtained. 

—In  Simpson  County,  Mississippi, 
applications  are  simply  denied  If  the 
applicant  cannot  produce  such  items 
as  a  marriage  license  or  birth  certifi- 
cates for  all  family  members.  No  as- 
sistance is  provided  in  obtaining  or 
paying  for  such  documents.  In  addi- 
tion, any  applicant  claiming  incapacity 
is  given  $15.00  and  told  to  obtain  a 
complete  medical  workup.  If  the  appli- 
cant cannot  afford  to  pay  the  addi- 
tional cost  involved,  the  case  is  denied. 

—An  applicant  who  had  recently 
moved  to  Michigan  was  asked  to 
obtain  a  number  of  documents  includ- 
ing copies  of  birth  certificates  from  his 
former  state.  Since  there  was  no  way 
he  could  obtain  the  requested  verifica- 
tions within  the  time  limits  imposed 
by  the  local  department,  the  welfare 
worker  suggested  that  he  withdraw  his 
application  and  reapply  after  the  doc- 
uments had  been  obtained.  When  he 
subsequently  reapplied,  the  worker  at- 
tempted to  use  the  fact  that  the  first 
application  had  been  withdrawn  as 
evidence  that  he  must  have  been 
tndng  to  conceal  something. 

A  fourth  problem  is  that  some  agen- 
cies impose  restrictive  time  limits, 
often  5  or  10  days,  for  the  submission 
of  documentation  and  deny  the  case  if 
the  document  is  not  received  within 
this  time.  For  example,  a  recent  sam- 
pling conducted  by  New  York  City's 
Human  Resources  Administration  of 
160  applications  that  had  been  reject- 
ed in  January,  1978,  showed  that  51 
percent  of  the  denials  had  been  incor- 
rect. According  to  the  report,  77  per- 


cent of  these  erroneous  denials  were 
based  on  lack  of  documentation  rather 
than  evidence  of  ineligibility.  The 
report  indicated  that  a  final  determi- 
nation should  have  simply  been  de- 
ferred pending  receipt  of  verification. 
See  Sew  York  Times,  p.  B3.  4/19/78. 
In  Pontlac,  Michigan,  an  applicant 
had  to  file  three  separate  applications 
within  a  5  week  period  because  the 
first  two  times  the  mortgage  company 
failed  to  send  in  the  shelter  form 
within  the  5  day  period  allotted  by  the 
local  welfare  department. 

A  fifth  problem  is  that  applicants 
are  made  to  return  to  the  welfare 
office  repeatedly  because  they  are  not 
told  at  one  time  about  aU  the  types  of 
information  that  are  required  with  re- 
spect to  each  eligibility  condition  that 
remains  to  be  met.  Although  in  many 
areas  applicants  are  given  a  list  of  the 
documents  they  must  supply,  once 
they  bring  these  In  they  are  then  ad- 
vised that  there  are  additional  docu- 
ments that  must  be  obtained.  This 
practice  can  drag  on  for  weeks  causing 
the  applicant  repeated  trips  to  the 
welfare  office  and  unnecessarily  delay- 
ing the  processing  of  the  application. 
Some  applicants,  such  as  one  in  Oak- 
land County,  Michigan,  have  to  aban- 
don their  applications  because  they 
have  to  take  too  much  time  off  work 
as  a  result  of  this  practice. 

One  final  problem  in  this  area  is 
that  local  agency  staff,  particularly  in 
rural  areas,  continue  to  make  home  vi- 
sists  outside  of  regular  working  hours 
or  simply  tell  applicants  that  a  home 
visit  will  be  made,  but  no  specific  time 
Is  given.  For  example,  in  Houston. 
Texas.  and^Slmpson  County,  Mississip- 
pi, home  visits  are  completely  unan- 
nounced and  the  application  may  be 
denied  if  no  one  is  at  home  when  the 
worker  arrives.  In  Oakland  County, 
Michigan,  applicants  are  advised  of 
the  date  of  the  home  visit  but  are 
given  no  specific  time  of  day.  There- 
fore employed  applicants  or  applicants 
with  other  obligations  must  take  the 
whole  day  off  to  assure  that  they  are 
at  home  when  the  actual  visit  is  made. 

The  full  horrors  of  the  verification 
requirements  are  demonstrated  in  the 
following  two  examples  from  Oakland 
County,  Michigan: 

1.  Mr.  X,  who  receives  social  security 
disability  benefits  because  of  a  defec- 
tive heart  valve,  applied  the  last  week 
in  February  for  AFDC  benefits  when 
his  son  came  to  live  with  him.  He  had 
no  means  of  transportation  and  was 
under  doctor's  instructions  not  to 
exert  himself.  At  the  intake  invervlew 
Mr.  X  furnished  some  of  the  required 
verification  and  was  told  he  had  five 
days  to  submit:  a)  a  title  to  an  old  dis- 
abled car  presently  sitting  at  a  gas  sta- 
tion waiting  for  repairs  to  be  made 
when  Mr.  X  could  afford  them;  b)  a 
"shelter  form"  filled  out  by  his  -absen- 


tee landlord;  c)  a  letter  from  his  wife 
stating  that  they  were  no  longer  living 
together,  d)  verification  that  his  son 
was  living  with  him;  e)  a  medical 
report  completed  by  his  doctor,  f)  a 
letter  from  the  Social  Security  office 
stating  the  amount  of  social  security 
his  child  was  receiving;  g)  a  note  from 
the  child's  mother  that  she  was  get- 
ting the  child's  social  security  check 
and  indicating  the  amount  of  the 
check.  In  addition,  he  was  told  to 
report  to  the  State  Employment 
Office  to  register  for  work. 

tix.  X  could  not  complete  these 
tasks  in  one  week,  and  therefore,  has 
had  to  file  two  more  applications  since 
then.  His  social  security  check  was  re- 
cently stolen.  When  he  was  about  to 
have  his  heat  turned  off,  he  asked  the 
man  In  whose  name  the  utilities  were 
registered  to  come  into  the  welfare 
office  to  talk  to  the  worker  on  three 
separate  occasions,  but  each  time  the 
worker  was  "unavailable"  to  see  them. 
As  of  the  end  of  April  no  favorable  de- 
cision had  been  made  and  Mr.  X  had 
been  hospitalized  after  attempting  to 
take  his  ovra  life  In  desperation. 

2.  Ms.  Z  had  been  receiving  AFDC 
benefits  in  1977,  but  they  were  termi- 
nated in  December  for  failure  to  pro- 
vide November  pay  stubs.  She  took  off 
time  from  work  to  apply  on  January  6, 
1978,  and  then  took  off  more  time  for 
an  intake  interview  on  January  11  at 
which  time  she  provided  requested 
verification.  She  was  told  she  would 
have  to  provide  further  verification  by 
January  18.  She  took  time  off  from 
work  again  on  January  13  for  a  home 
visit,  and  provided  additional  verifica- 
tion at  that  time.  She  was  not  able  to 
get  the  bank  to  issue  statements  con- 
cerning closed  checking  and  saving  zc- 
counts  by  January  18  however. 

Ms.  Z  took  time  off  work  on  January 
31  to  reapply  and  on  February  6  for  an 
Intake  interview.  She  still  had  to  pro- 
vide further  verification,  including  the 
statements  from  the  bank..  On  Febru- 
ary 13  she  was  told  ill  necessary  infor- 
mation had  been  provided. 

On  February  17,  however,  she  re- 
ceived a  letter  telling  her  that  the 
bank  had  not  submitted  sufficient  in- 
formation, and  that  she  must  submit 
documentation  by  February  22  con- 
cerning a  house  she  had  owned  a  year 
and  a  half  ago  when  she  was  receiving 
AFDC.  She  was  not  able  to  provide  the 
bank  form  until  February  23,  and  was 
told  her  application  would  therefore 
be  denied.  The  worker  also  refused  to 
review  the  old  AFDC  case  file  for  the 
pertinent  Information  about  the 
house. 

In  early  March  Ms.  Z  requested  a 
fair  hearing  on  the  denial  of  her  appli- 
cation. The  hearing  was  not  held  until 
April  4  and  a  decision  was  rendered  at 
the  end  of  April.  The  hearing  officer 
determined  that  her  case  should  not 
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have  been  terminated  in  the  first  place 
and  that  Ms.  Z  was  entitled  to  retroac- 
tive benefits  back  to  December.  As  of 
this  writing,  however.  Ms.  Z  has  not 
yet  received  any  asslstJince. 

As  these  examples  make  clear,  verifi- 
cation is  being  used  to  punish  families 
who  have  the  misfortune  of  being 
poor.  One  would  never  know  Congress 
established  the  AFDC  program  "for 
the  purpose  of  encouraging  the  care  of 
dependent  children  in  their  own 
homes"  and  to  "help  maintain  and 
strengthen  family  life." 

E.  DETERHIKATIORS  OT  KUGIBIUTT  ARK 
SERIOUSLY  DELATED  AMD  ARE  INAD- 
EQUATELT  EXPLAIirED 

Despite  the  fact  that  the  AFDC  pro- 
gram was  created  to  assist  dependent 
children  in  acute  need,  and  the  Act  re- 
quires that  aid  be  furnished  "with  rea- 
sonable promptness,"  it  simply  takes 
too  long  before  aid  is  provided.  As  we 
have  discussed  In  some  of  the  preced- 
ing sections,  various  local  practices 
may  result  in  a  delay  of  several  weeks 
before  those  agencies  believe  the 
formal  eligibility  determination  proc- 
ess has  begun.  The  agencies  then  be- 
lieve they  have  45  days  under  federal 
regulations  to  make  determinations.  A 
persistent  problem  throughout  the 
country  is  that  rather  than  use  the  45 
day  period  as  an  outer  time  limit, 
many  states  are  either  using  it  as  a 
waiting  period  and  not  issuing  checks 
to  eligible  applicants  until  the  full  45 
days  have  elapsed,  or  are  totally  disre- 
garding the  time  limit  altogether. 

For  example,  in  New  York  City  an 
applicant  filed  an  application  for 
AFDC  on  behalf  of  herself  and  two 
children  on  December  6,  1977,  and 
supplied  all  verification  requested  at 
that  time.  Although  she  was  reapea- 
tedly  reassured  that  no  additional  in- 
formation was  required  and  that  her 
case  would  be  accepted,  as  of  March  24 
she  had  not  received  either  a  notice  or 
any  assistance  for  her  family.  As  a 
result  of  this  delay  the  applicant  was 
three  months  behind  in  her  rent,  owed 
$150  to  a  grocer  who  had  been  extend- 
ing credit  to  the  family  up  until  mid- 
February,  was  forced  to  keep  her  older 
son  out  of  school  because  she  had  no 
money  to  buy  winter  clothing,  and  was 
unable  to  get  medical  attention  for 
her  younger  son  who  had  a  serious  ear 
infection. 

In  Franklin  County,  Ohio,  an  appli- 
cant who  had  recently  moved  from  out 
of  state  filed  an  application  for  assist- 
ance and  supplied  all  the  documents 
that  were  requested  on  February  20, 
1978.  When  she  went  back  to  the  wel- 
fare department  in  late  March  to  in- 
quire about  her  application,  she  was 
informed  that  processing  was  being  de- 
layed because  she  had  to  obtain  a 
letter  from  her  former  welfare  depart- 
ment stating  that  they  had  ceased  pro- 
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viding  benefits  as  of  February  15.  She 
supplied  this  document  the  first  week 
in  April  and  on  April  24  returned  to 
the  welfare  office  to  find  out  why  she 
.still  had  not  heard  from  them.  She 
was  told  that  her  applicaion  had  been 
approved,  although  she  received  no  of- 
ficial notice  of  this  fact,  but  that  it 
would  take  from  5  to  6  weeks  before 
she  would  receive  any  assistance. 

In  fact  HEW's  national  statistics 
show  that  as  of  December  31, 1976,  the 
last  month  for  which  published  statis- 
tics are  available,  only  71%  of  all 
AFDC  applications  had  been  pending 
less  than  45  days,  and  that  15%,  or 
almost  19,000  of  the  125,000  applica- 
tions had  been  pending  more  than  60 
days.  NCSS  Report  A-12,  Applications 
and  Case  Dispositions  for  Public  As- 
sistance. October-E>ecember  1976, 
table  2A,  p.  9.  More  recent  data  shows 
that  in  Ohio,  31%  of  applications  were 
pending  over  45  days  and  22%  over  60 
(as  of  1-31-77):  Michigan,  36%  were 
over  45  days  and  27%  over  60  (as  of  12- 
31-77);  and  in  Mississippi,  17%  were 
pending  over  60  dajrs  (as  of  12-31-78). 

In  Oakland  County.  Michigan,  and 
New  York  City,  the  welfare  depart- 
ments have  reduced  their  total 
number  of  delayed  cases  by  simply 
denying  the  application  even  when 
there  is  no  reason  to  question  eligibil- 
ity in  cases  In  which  the  applicant  has 
been  unable  to  obtain  the  requested 
verification.  The  applicants  who  are  so 
denied  must  either  wait  for  the  ap- 
peals process  to  work  its  course  or 
reapply  and  begin  the  whole  process 
once  again. 

Another  problem  with  determina- 
tions are  the  notices  that  are  sent  to 
applicants  once  a  decision  has  been 
made.  Large  numbers  of  applicants  re- 
ceive no  notice  at  all  or  receive  notices 
of  denial  that  neither  specify  the  rea- 
sons nor  cite  to  the  applicable  state 
and  federal  regulations.  Instead  appli- 
cants often  receive  a  notice  which 
simply  contains  a  cryptic  statement 
such  as  "Your  application  has  been 
denied  because  you  are  over-income" 
with  no  explanation  of  what  this  de- 
termination means  or  how  it  was  ar- 
rived at.  In  such  cases  applicants 
cannot  make  any  reasonable  decision 
on  whether  to  appeal  the  denial  be- 
cause they  not  only  do  not  know 
whether  their  income  was  properly 
counted  but  furthermore  do  not  even 
know  what  the  income  limitation  is.  In 
Oakland  County.  Michigan,  applicants 
receive  something  called  a  "negative 
action  letter"  informing  them  that 
their  application  will  be  denied  if  cer- 
tain specified  documents  are  not  sub- 
mitted within  5  working  days  from  the 
mailing  of  the  letter.  If  the  applicant 
is  unable  to  supply  any  one  of  docu- 
ments noted  within  the  5  days,  the 
claim  is  denied  with  no  further  notice 
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to  the  applicant  as  to  the  basis  of  such 
denlaL 

Notices  of  award  are  equally  defi- 
cient, often  only  informing  the  appli- 
cant that  beginning  on  a  specified  date 
a  regiilarly  recurring  grant  of  a  speci- 
fied amount  will  be  paid.  No  informa- 
tion Is  provided  on  how  the  budget 
was  computed  and  the  grant  amount 
arrived  at.  This  malces  it  impossible 
for  the  applicant  to  determine  wheth- 
er the  amount  is  correct. 

Finally,  one  of  the  greatest  horrors 
for  eligible  needy  families  is  the  wait 
between  the  time  that  eligibility  has 
been  formally  determined  and  the 
first  check  is  actually  received.  Illegal 
delays  of  two  weeks  to  several  months 
from  the  time  of  determination  of  eli- 
gibility to  Issuance  of  payment  appear 
to  be  commonplace  throughout  the 
country.  Clearly  there  is  no  justifica- 
tion in  any  case  for  any  delay  of  more 
than  the  day  or  two  necessary  to  actu- 
aUy  process  payment.  In  addition,  of 
course,  the  delays  between  determina- 
tion and  issuance  of  payment  often 
come  on  top  of  delays  in  reaching  the 
determination  Itself  so  that  the  total 
time  from  application  to  payment  is 
weeks  or  months  longer  than  the  45 
days  allowed. 

rV.  Action  To  Be  Taken  by  HEW 

HEW  must  develop  new  regulations, 
models  and  guidelines  to  remove  the 
barriers  preventing  eligible  needy  fam- 
ilies from  receiving  AFDC  benefits. 
We  submit  the  following  list  for 
agency  consideration,  and  urge  the 
agency  to  discuss  these  approaches 
and  any  others  with  a  wide  variety  of 
people,  most  particularly  the  poor  who 
would  be  affected  by  these  policies. 
We  recognize  that  some  of  these  pro- 
posals will  have  greater  impact  on  the 
problems  than  others,  and  that  some 
wiU  require  greater  efforts  by  agency 
staff  than  others.  We  believe  all  would 
improve  the  administration  of  the  pro- 
gram, however.  In  addition,  we  under- 
score two  items  below  on  which  imme- 
diate action  should  be  taken  for  rea- 
sons which  wlU  be  noted. 

A.  TO  AOORESS  ACCESS  PROBLEMS 

1.  Require  that  an  oral  request  for 
assistance  in  person  or  by  telephone, 
or  a  written  request  not  on  the  agen- 
cy's application  form,  be  considered 
an  application  as  of  the  date  of  the 
initial  contact  and  that  a  written  ap- 
plication form  be  provided  or  mailed 
immediately  upon  receipt  of  such  oral 
or  written  application,  as  is  now  re- 
quired in  the  SSI  program.  SSA  Claims 
Manual  §  12101  (4/3/78). 

2.  Require  that  agencies  accept  and 
begin  processing  application  forms 
whenever  submitted. 

3.  Require  that  local  offices  be  de- 
centrulized.  or  that  part-time  contact 
stations  be  established,  whenever  cer- 


tain standards  concerning  the  distance 
and  the  availability  of  public  transpor- 
tation have  been  exceeded. 

4.  Impose  minimum  staffing  stand- 
ards. 

B.  TO  ADDRESS  "PRESCREENINC"  PROBLEMS 

1.  Require  that  informational  pam- 
phlets, concerning  the  right  to  apply 
and  eligibility  factors,  and  an  applica- 
tion form  be  provided  whenever  an  in- 
dividual expresses  an  interest  in  finan- 
cial assistance. 

2.  Require  signs  in  each  office  de- 
scribing the  types  of  informational 
pamphlets,  manuals  and  other  policy 
issuances  which  are  available  and  the 
right  of  all  persons  to  file  an  applica- 
tion.    ^ 

C.  TO  ADDRESS  PROBLEMS  CREATED  BY  THE 

APPLICATION  FORM 

1.  Require  that  the  application  form 
first  provided  to  applicants  be  no  more 
than  two  pages  in  length. 

2.  Require  that  any  office  which 
serves  a  community  in  which  at  least 
10%  of  the  population  is  non-English 
speaking  have  application  forms  avail- 
able in  the  language(s)  spoken  by  the 
community. 

3.  Require  that  staff  be  available  to 
assist  applicants  who  want  help  in 
completing  the  application  form.  The 
application  form  itself  should  indicate 
that  help  is  available,  and  should  in- 
clude a  question  as  to  whether  help 
which  was  needed  was  provided. 

D.  TO  ADDRESS  VERIPICATION  PROBLEMS 

1.  Require  that  the  applicant  be  the 
primary  source  of  information  and 
that  indpendent  verification  be  sought 
only  when  it  is  reasonably  neces-sary 
to  ensure  the  legality  of  expenditures 
under  the  program.  No  contacts  out- 
side the  agency  should  be  made  with- 
out the  consent  of  the  applicant. 
States  should  be  precluded  from  deny- 
ing aid  if  consent  is  refused  unless 
such  contact  is  needed  because  infor- 
mation available  to  the  agency  shows 
a  reason  to  question  eligibility. 

2.  Require  that  states  develop  stand- 
ards and  methods  to  determine  eligi- 
bility which  do  not  harrass  applicants 
or  violate  their  privacy  or  personal 
dignity. 

3.  Provide  that  workers  explain  to 
applicants  what  information  is  needed 
and  why.  that  they  aid  the  applicant 
in  obtaining  the  requested  informa- 
tion, and  that  the  agency  pay  the 
costs  of  obtaining  any  document  or  in- 
formation which  it  requests. 

4.  Prohibit  states  from  denying  an 
application  on  the  grounds  that  a  spe- 
cific kind  of  evidence  or  document  or 
multiple  evidence  or  documents  could 
not  be  produced  when  a  satisfactory 
source  of  information  was  available,  or 
that  documents  were  not  produced 
within  a  specific  period  of  time. 


E.  TO  ADDRESS  PROBLEMS  OP  PROCESSSINO 
DELAYS 

1.  Require  states  to  pay  aid  from  the 
first  day  of  the  month  in  which  the  ap- 
plication is  filed,  not  the  30th  day 
after  application.  This  would  reduce 
the  financial  incentive  to  the  state  to 
delay  a  determination,  and  would  pro- 
vide the  family  uHth  the  funds  it  would 
have  received  had  eligibility  been  de- 
termined promptly.  The  Secretary  re- 
sponded favorably  to  this  recommen- 
dation in  a  Noi^ember  1,  1977  letter  to 
the  Center  on  Social  Welfare  Policy 
and  Law,  and  promised  action  by  De- 
cember 31,  1977.  No  action  hat  yet 
been  announced. 

2.  Reinstitute  a  30  day  standard  of 
reasonable  promptness. 

3.  Establish  time  standards  for  deter- 
mining eligibility  for  various  percent- 
ages of  all  applications  (such  as  50%  of 
all  applications  in  10  days,  75%  of  all 
applications  in  20  days,  etc.)  to  assure 
that  all  applications  are  processed 
promptly. 

4.  Mandate  that  delay  of  a  determi- 
nation on  an  application  beyond  the 
permissible  time  limit  be  considered  an 
erroneous  denial  for  Quality  Control 
and  fiscal  incentive  purposes  unless 
the  agency  demon-strates  that  the 
delay  could  be  Justified  under  federal 
regulation. 

5.  Require  states  to  obtain  detailed 
monthly  reports  from  all  local  offices 
(on  the  number  of  applications  pend- 
ing, the  time  applications  have  been 
pending,  and  the  length  of  time  taken 
for  a  determination  in  each  case),  to 
provide  such  data  to  HEW  on  a  quar- 
terly basis,  and  to  Implement  correc- 
tive plans  when  federal  standards  are 
exceeded. 

6.  Require  that  a  notice  be  sent  to 
applicants  10  days  before  the  time 
limit  for  determination  of  applications 
reminding  the  applicant  when  a  deci- 
sion will  be  overdue  and  of  the  right  to 
a  hearing  if  a  decision  is  not  reached 
promptly. 

7.  Provide  that  notices  of  award,  and 
notices  of  denial  basM  on  a  determina- 
tion that  ineligibility  results  from  fi- 
nancial factors,  contain  a  budget  com- 
putation and  sufficient  information 
for  an  applicant  to  decide  whether  the 
grant  amount  was  properly  computed. 

8.  Require  states  to  Issue  the  first 
check  on  the  date  the  application  is 
acted  upon  favorably,  and  to  notify  re- 
cipients the  day  the  check  is  issued,  if 
possible,  so  that  they  may  pick  it  up  at 
the  local  welfare  office  if  they  wish. 

p.  TO  ADDRESS  ALL  OP  THE  PROBLEMS 
NOTED  HEREIN 

1.  Require  stcndards  for  training  of 
new  staff  and  for  assuring  competence 
of  all  existing  staff  having  any  respon- 
sibility for  Intake,  advice  as  to  eligibil- 
ity, or  eligibility  determinations.  Such 
training  and  competence  should   in- 


volve substantive  knowledge  of  the 
program  and  methods  of  relating  to 
needy  persons  in  a  responsible  and  dig- 
nified manner. 

2.  Require  states  to  develop  a  system 
for  holding  individual  employees  ac- 
countable for  wrongful  denial  of  bene- 
fits, for  failure  to  provide  assistance  in 
completing  application  forms,  and  for 
noncompliance  with  other  require- 
ments protecting  applicants. 

3.  Require  states  to  maintain  all 
policy  material  governing  eligibility 
determinations  and  the  processing  of 
applications  in  a  well-indexed  manual 
accessible  to  agency  staff  and  the 
public.  ' 

4.  Require  states  to  notify  all  per- 
sons erroneously  denied  aid  whose 
cases  have  been  identified  through 
Quality  Control  procedures  and  other- 
wise that  they  may  wish  to  reapply  or 
press  their  original  application. 

G.  IN  ADDITION  TO  CONSIDERHfC  REGTTLA- 
TIONS  WITH  SBGARD  TO  THE  l«ATTERS 
LISTED  ABOVE.  HEW  SHOULD 

1.  Develop  a  model  application  form 
of  no  more  than  2  pages  to  be  adapted 
by  the  Individual  states. 

2.  Develop  models  and  require  states 
to  prepare  informational  pamphlets 
on  (1)  categorical  eligibility  (including 
AFDC  foster  care,  AFDC  for  incapaci- 
tated parents,  KFDC  and  step-parents, 
and  AFDC-UP),  (2)  rights  and  respon- 
sibilities of  applicants  and  recipients 
(including  fair  hearing  rights),  (3)  fi- 
nancial eligibility  (including  a  budget 
worksheet  so  applicants  can  determine 
themselves  whether  they  might  be  eli- 
gible) and  (4)  verification  require- 
ments (including  alternative  types  of 
acceptable  proofs). 

3.  Develop  uniform  models  for  state 
manuals  to  enable  agency  staff  to 
make  speedier  and  more  accurate  eligi- 
bility determinations  and  to- facilitate 
review  of  such  material  to  assure  that 
the  state's  actual  program  is  in  compli- 
ance with  federal  requirements. 

4.  Develop  federal  guidelines  sug- 
gesting what  types  of  information  may 
need  to  t>e  obtained,  which  of  the  In- 
formation may  need  to  be  verified,  the 
types  of  verification  which  should  be 
considered  acceptable,  and  proper  and 
reasonable  alternatives  when  a  pre- 
ferred type  of  Information  Is  not  rea- 
sonably available  or  cannot  be  ob- 
tained promptly. 

5.  E>evelop  a  model  notice  packet 
which  would  include  notices  providing 
all  information  necessary  to  determine 
the  correctness  of  a  decision. 

6.  Provide  tectinlcal  assistance  to 
states  to  expedite  the  processing  of  ap- 
plications. 

CoirCLTTSIOH 

The  need  for  prompt  HEW  rulemak- 
ing concerning  the  AFDC  applications 
process  Is  clear  beyond  question.  The 


Secretary  should  therefore  direct  that 
the  rulemaking  process  proceed  as  rap- 
idly as  possible  so  that  future  appli- 
cants are  not  subjected  to  the  harms 
described  in  this  petition.  Petitioners 
are  prepared  to  work  together  with 
the  agency  to  develop  the  most  effec-. 
tive  regulations,  guidelines  and 
models,  and  request  a  spe^y  response 
to  this  petition. 

Respectfully  submitted. 

Henry  A.  Freedman. 
Center  on  Social  Welfare  Policy 
and  Law,  95  Madison  Avenue, 
New    York,    N.Y.    10016,    (212) 
679-3709. 

Barbara  Leyser, 

Center  on  Social  Welfare  Policy 

and  Law,  821  ISth  Street  NW.. 

Washington,  D.C.  20005,  (202) 

347-5615. 

[FR  Doc.  7»-8253  PUed  3-16-79;  ft45  am] 
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COMMUNITY  SERVICES 
ADMINISTRATION 

[45  era  PAtT  1061] 

(CSA  Instruction  6188-acl 
SUAIMH  YOUTH  RECKEATKM  PtOORAMS 

rVf^%99^  snfl  Csndiffioiii  of  ^ro^nMij  T%tnmn^ 
HiMfldal  Polic<««  and  AyyWcaHow  PrefdwBt 

AGENCY:  Conununity  Services  Ad- 
ministration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Community  Services 
Administration  is  filing  a  proposed 
rule  describing  the  FY  1979  Summer 
Youth  Recreation  Program  to  be 
funded  under  Section  222(a)(6)  of  the 
Economic  Opportunity  Act  of  1964,  as 
amended.  This  proposed  rule  remains 
basically  the  same  as  the  regulation 
that  governed  the  FY  1978  program. 
This  proposed  rule  discusses  the  pur- 
poses and  conditions  of  the  program, 
categories  of  projects  eligible  for  fund- 
ing, financial  policies,  and  application 
procedures. 

DATE:  CSA  welcomes  comments  on 
this  rule.  Comments  received  prior  to 
April  18,  1979,  will  be  taken  into  con- 
sideration in  writing  the  final  rule. 

ADDRESS:  Please  send  all  comments 
to:  Nolan  Lewis  Community  Services 
Administration,  Office  of  Program  De- 
velopment. 1200  19th  St..  N.W..  Room 
310,  Washington,  D.C.  24&-5276. 

F^r  any  specific  program  or  grant 
application  question  contact  the  ap- 
propriate CSA  Regional  Office. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Nolan  Lewis.  Comnmnfty  Services 
Administration.  Office  of  Program 
Development,  1200  l»th  St.,  N.W.. 
Room  310.  Washington.  D.C.  20506. 


(202)   254-5276.   Teletypewriter   No. 
(202)-6218. 

SUPPLEMENTARY  INFORMATION: 
The  proposed  Summer  Youth  Recrea- 
tion Program  regulations  remain  baai- 
cally  the  same  as  the  program  regula- 
tion governing  the  FY  1978  Program. 
However,  CSA  wants  to  call  attention 
to  the  basic  area  of  change  based  on 
legislative  requirements.  Section 
222(a)(6)  of  the  Econoodic  Opportuni- 
ty Act  of  1964,  as  amended,  estab- 
lished (immunity  Action  Agencies  as 
the  eligible  applicants  for  FY  1979 
funding.  These  regulations  have  been 
revised  to  reflect  this  change.  OSA  has 
also  imposed  certain  policy  and  proce- 
dural changes  from  the  previous  year 
which  wHI  improve  the  overall  man- 
agement .and  operation  of  the  |lro- 
gram.  In  summarizing  these  chances, 
the  FY  1979  proposed  rule  will  place  a 
stronger  emphasis  on  mobilization  of 
resources,  coordination  with  other  re- 
lated state  and  local  efforts  and  inno- 
vative educational  activities  as  essen- 
tial and  Integral  elements  of  all 
Summer  Youth  RecreatioB  Prognuns. 
The  non-competitive  selection  proc- 
ess is  described  in  {1061.20-6.  While 
the  proposed  revisions  in  the  Summer 
Youth  Recreation  Program  are  not 
considered  significant,  we  are  reprint- 
ing the  entire  rule  for  public  review 
and  we  welcome  comments  from  all  in- 
terested parties.  Due  to  the  continuing 
adverse  economic  conditions  in  most 
communities,  the  non-Federal  share 
requirement  is  waived  for  all  projects 
funded  under  Section  222(aK6)  for  FY 
1979. 

Authoritt:  The  provisions  of  this  subpart 
are  issued  under  Section  602,  78  Stat.  530;  42 
U.S.C.  2942. 

Graciela  (Grace)  Oltvabie. 
Director. 
45  CFR  1061  is  amended  by  revising 
the  following  Subpart  to  read  as  fol- 
lows: 


Sec. 

1061.20-1    Applicability. 

1061.30-2    Definitions. 

1061.20-3  Summer  Youth  Recreation  Pro- 
gram— description  and  components. 

1061.20-4    Eligible  sponsors/altematea. 

1061.20-5    Enigible  participants. 

106L.20-6    Funding. 

1061.20-7    Application  process. 

1061.20-8    Expenditure  of  funds. 

1061.30-9  Coordination  with  other  pro- 
grams. 

1061.20-10    Oenerml  requlrexnenta. 

Appendlk  A    CSA  Regional  Offices. 
Appendix  B    State  School  Lunch  Oireetora. 

Authority.— Sec.    602.   78   SUt.    530:   42 
VS.C.  3043 
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S«ibp«rt— S«imm*r  Yewfh  K»wtl<w  Pn§tmm% 

S  lMl.20-1     Applicability. 

This  subpart  applies  to  grantees 
funded  under  Section  222(aK6)  of  the 
Economic  Opportunity  Act  of  1964.  as 
amended,  when  the  assistance  is  ad- 
ministered by  the  Community  Services 
Administration. 

9  1061.20-2    Definitions. 

For  purposes  of  this  subpart  the  fol- 
lowing definitions  will  apply: 

(a)  "Act"  shall  mean  the  Economic 
Opportunity  Act  of  1964.  as  amended. 

(b)  "Allocation"  shall  mean  the  dis- 
tribution of  funds  among  Conununity 
Action  Agencies,  and.  where  applica- 
ble, other  public  or  private  non-profit 
agencies. 

(c)  "Certification"  shall  mean  a  le- 
gally binding  statement  that  certain 
requirements  have  been  fulfilled. 

(d)  "CETA  Act"  shall  mean  the 
Comprehensive  Employment  and 
Training  Act  of  1978  (Pub.  L.  95-524). 

(e)  "Chief  Elected  Official"  and 
"Chief  Executive  Officer"  shall  In- 
clude their  designees. 

(f)  "Community  Action  Agency" 
shall  mean  a  political  Jurisdiction, 
public  agency,  or  private  non-profit 
agency  which  has  the  power  and  au- 
thority and  will  perform  the  functions 
set  forth  in  Section  212  of  the  Act  and 
Is  determined  to  be  capable  of  plan- 
ning, conducting,  administering  and 
evaluating  a  community  action  pro- 
gram and  is  currently  recognized  as  a 
community  action  agency  by  the  Di- 
rector. 

(g)  "CSA  Regional  Director"  shall 
mean  the  ten  Regional  Directors  of 
the  Conununity  Services  Administra- 
tion in  specified  geographical  areas  of 
the  country.  (See  Appendix  A  for  the 
appropriate  CSA  Regional  Office  serv- 
ing your  area). 

(h)  "Director"  shaU  mean  the  Direc- 
tor of  the  Community  Services  Admin- 
istration. 

(1)  "Economically  Disadvantaged" 
shall  mean  a  person  who  is  a  member 
of  a  family  as  defined  under  CSA 
income  poverty  guidelines. 

(j)  "Simuner  Youth  Program"  shall 
mean  the  Summer  Einployment  Pro- 
gram for  Economically  Disadvantaged 
Youth  funded  under  Title  IV  Section 
481(a)  of  the  Comprehensive  Employ- 
ment and  Training  Act  of  1978  and  ad- 
ministered by  the  U.S.  Department  of 
Labor. 

§  1061.20-3    Summer     Youth      Recreation 
Proirram— description  and  components 

(a)  Description.  (1)  The  Summer 
Youth  Recreation  Program  is  designed 
to  provide  recreational  opportunities 
for  low-Income  children  during  the 
summer  months.  The  programs  will  be 
conducted  in  conjunction  with  the 
Summer  Youth  Program  administered 
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by  the  U.8.  Department  of  Labor. 
Summer  Youth  enrollees  should  be 
utilized  to  the  maximum  extent  possi- 
ble In  the  conduct  of  this  program. 

(2)  The  program  shall  begin  as  soon 
as  possible  after  the  spring  closing  of 
school  and  shall  not  continue  beyond 
the  end  of  the  Federal  fiscal  year 
(September  30). 

(3)  To  the  maximum  extent  possible. 
Summer  Youth  Recreation  Program 
sites  shall  be  located  directly  In  low- 
income  conmiunitles  or  areas  to  ensure 
that  disadvantaged  youth  are  the 
beneficiaries  of  the  programs.  Activi- 
ties shall  be  conducted  in  as  many 
areas  of  the  sponsor's  jurisdicition  and 
designed  to  serve  as  many  low-Income 
children  as  possible  within  the  con- 
straints of  effective  program  manage- 
ment and  support. 

(b)  Components.  (1)  Summer  Youth 
Recreation  Programs  will  consist  of 
the  following  components: 

(1)  Recreation  support  programs  will 
provide  recreation  opportunities  such 
as  playground  activities,  organized 
sports  and  games,  arts  and  crafts,  in- 
formational tours,  cultural  field  trips., 
instruction  in  the  creative  arts  and 
special  events. 

(ii)  Transportation  support  pro- 
grams will  provide  transportation  serv- 
ices to  such  cultural,  recreational,  or 
educatiotuU  activities. 

S  1061 JO-4    Eligible  sponsom/altemates. 

(a)  Eligible  Agencies.  Agencies  eligi- 
ble to  receive  summer  recreation  funds 
shall  be  Community  Action  Agencies 
or  other  public  or  private  non-profit 
agencies  where  no  Community  Action 
Agency  exists  or  has  been  designated 
to  administer  a  program. 

(b)  Alternative  Sponsors.  The  CSA 
Regional  Dlretor  may  provide  for  the 
funding  of  an  alternative  sponsor  If  a 
sponsor,  for  any  reason,  is  unable  to 
establish  or  maintain  an  acceptable 
Summer  Youth  Recreation  Program. 

(c)  Delegate  Agencies/Subgrants.  A 
Summer  Youth  Recreation  sponsor 
may  enter  into  contracts  or  subgrants 
under  the  terms  set  forth  in  and 
through  use  of  OEO  Form  280.  Agree- 
ment fOT  Delegation  of  Activities. 

S1061.20-S    Eligible  participants. 

Participants  in  a  Summer  Youth 
Recreation  Program  shall  be  economi- 
cally disadvantaged  youth  too  young 
to  obtain  employment.  The  main 
target  group  for  the  Summer  Youth 
Recreation  Program  shall  be  disadvan- 
taged youth  between  the  ages  of  eight 
and  thirteen. 

91061.20-6    Funding. 

(a)  Allocation  of  Funds.  The  alloca- 
tion formula  for  each  state  will  be 
based  upon  the  relative  number  of 
poor  residing  within  that  state  as  com- 
pared to  the  number  of  poor  in  the 


nation  based  upon  the  1970  census.  No 
state  Is  automatically  entitled  to  re- 
ceive Its  allotment.  The  allotments  for 
states  are  target  allotments  to  which 
they  are  entitled  If  applications  of  suf- 
ficient quality  are  submitted  to  Justify 
funding. 

(b)  Target  planning  figures  will  be 
provided  each  Commimlty  Action 
Agency  by  the  appropriate  CSA  Re- 
gional Office  based  upon  the  relative 
number  of  poor  residing  within  that 
CAAs  target  area.  CAAs  will  make  ap- 
plications for  funding  In  the  amount 
of  that  target  planning  figiu-e  in  ac- 
co^^dance  with  the  application  proce- 
dures established  herein.  CSA  Region- 
al Directors  shall  have  discretionary 
authority  to  provide  funds  to  ser\e  the 
recreational  needs  of  economically  dis- 
advantaged children  in  areas  not  cov- 
ered by  a  CAA  where  there  is  a  clearly 
demonstrated  need  for  such  services 
and  a  viable  delivery  system  exists  to 
deliver  the  services.  (6.000  will  be  the 
minimum  target  planning  figure  a  po- 
tential SYRP  grantee  will  receive.  In 
exceptional  circumstances,  where  a 
grantee  submits  a  salsfactory  SYRP 
grant  application  but  funding  con- 
straints preclude  the  grantee  being 
ftinded  at  the  $6,000  minimum  level, 
the  Regional  Director  may  fund  the 
grantee  for  a  lesser  amount  after  thor-  ' 
oughly  reviewing  the  situation  to 
assure  that  the  overall  resources  to  be 
mobilized  and  the  coordination  with 
other  agencies  to  be  effected  will 
result  In  a  viable  SYRP  program  being 
carried  out. 

Additional  factors  which  will  be 
taken  into  consideration  In  making 
funding  decisions  will  be:  grantees 
ability  to  operate  a  high  quality  pro- 
gram based  upon  past  overall  grantee 
performance;  evidence  in  the  grant  ap- 
plication, of  mobilization  of  non-CSA 
resources;  coordination  with  other  ap- 
propriate state  and  local  organiza- 
tions; and,  the  number  of  poor  chil- 
dren proposed  to  be  served. 

(c)  Non-Federal  Share;  Waiver  of. 
Non-Pederal  share  required  by  Section 
225(c)  is  waived  for  all  programs 
funded  under  Section  222'a)(6), 
Summer  Youth  Recreation  Programs. 
and  does  not  require  a  request  for 
waiver  from  applicants  for  grants. 

S  1061.20-7    Application  process. 

(a)  Porms/Documentation  Required. 
The  basic  forms  to  be  used  in  applying 
for  a  Summer  Youth  Recreation  Pro- 
gram are  as  follows: 

(1)  CSA  Form  301.  Summary  of 
Grant  Application 

(2)  OEO  Form  325.  Budget  Summary 

(3)  OEO  Form  325a.  Budget  Support 

(4)  OEO  Form  394,  Checkpoint  Pro- 
cedure for  Coordination 

(5)  CSA  Form  419,  Summary  of 
Work  Programs  and  Budget 


(6)  SP  424,  Federal  ABsistance  (Sec- 
tions I  and  n  completed) 
(i)  When  Delegating  Programs. 

(A)  CAP  Form  11.  Assurance  of  Com- 
pliance XDith  CivU  Rights  Act 

(B)  Form  85.  Administering  Agency 
Funding  Estimate 

(OCAP  Form  87,  Delegate  Agency 
Basic  Information 

(D)  OEO  Form  280,  Agreement  for 
DHegation  of  Activities 

These  forms  will  be  made  available 
to  grantees  by  the  appropriate  CSA 
Regional  Offices. 

(11)  All  eligible  applicants  should 
submit  the  original  and  two  (2)  copies 
of  all  required  forms  and  dociunents 
to  the  appropriate  CSA  Regional  Di- 
rector. 

(b)  Deadline  for  Submission  of  Ap- 
plications. Sununer  Youth  Recreation 
Program  grant  applications  shall  be 
submitted  to  C^SA  Regional  Offices  no 
later  than . 

(c)  Clearinghouse  Notlflcation  and 
Review.  All  eligible  applicants  must 
follow  the  Project  Notification  and 
Review  System  procedures  as  outlined 
in  45  CFR  10.67.10  (C:SA  Instruction 
6710-3a.  Change  2). 

Norr  Applicants  are  reminded  that  it  is  In 
their  best  Interest  to  file  their  notice  of 
Intent  with  Clearinghouses  immediately 
upon  determination  to  apply  for  funds  from 
CSA  under  this  program,  as  a  two  (2)  month 
period  may  be  necessary  for  the  Clearlng- 
houaes'  review. 

(d)  Monitoring  and  Evaluation.  The 
CSA  Regional  Offices  will  be  responsi- 
ble for  monitoring  and  evaluation  df 
the  Summer  Youth  Recreation  Pro- 
gram. In  addition.  CSA  Heaklquarters 
may  undertake  on-site  evaluations  of 
selected  projects. 

llOCl.20-8    Expenditnn  of  funds. 

(a)  Allowable  Costs.  (1)  Administra- 
tion, including  salaries,  wages  and 
fringe  benefits  of  administrative  staff 
(but  not  program  staff);  consiunable 
office  supplies;  rent  and  utilities;  tele- 
phone and  postage;  travel  of  adminis- 
trative staff  and  audit  costs.  Funds  in 
this  category  are  subject  to  the  admin- 
istrative cost  limitation  of  15%  as  de- 
fined in  OEO  Instruction  6807-1,  Limi- 
tation on  CAA  Administrative  Costs. 

(2)  Recreation  services  including  but 
not  limited  to:  purchase  of  recreation 
equipment  ■  and  supplies  up  to  $200 
per  unit  cost  to  be  used  in  suptwrt  of 
the  program:  rental  of  recreational 
equipment  and  supplies  to  be  used  in 
support  of  the  program;  admission  to 
special  events;  field  trip  expenses;  sala- 
ries; wages,  fringe  benefits,  and  orien- 
tation of  program  staff,  such  as.  art  in- 
structors and  playground  supervisors; 
transportation  for  participants  and 
program  staff;  limches  or  food  pro- 
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vlded  as  an  integral  part  of  a  recrea- 
tion activitr.  recreation  clothing  and 
Insurance.  The  standards  to  be  used 
for  the  procurement  of  8iu>pUes. 
equipment,  and  other  material  and 
services  with  federal  grant  fimds  are 
described  in  reference  (g). 

(3)  Charges  above  operating  costs 
for  the  use  of  grantee  owned  facilities 
will  not  be  made  to  the  Stimmer 
Youth  Recreation  Program  except 
with  the  written  authorization  of  the 
appropriate  CSA  Regional  Director. 

(4)  Transix>rtation  services,  includ- 
ing but  not  limited  to:  bus  tokens,  and 
rental  of  buses  and  vans. 

(b)  Non- Allowable  Costs.  (1)  Summer 
Youth  Recreation  program  funds  sludl 
not  be  expended  on  office  equipment, 
in-place  installations,  capital  improve- 
ments, to  compensate  participants  in 
the  program  or  to  purchase  transpor- 
tation vehicles  or  equipment  such  as 
cars,  vans,  or  buses. 

(2)  Summer  Youth  Recreation  Pro- 
gram ftmds  shall  not  be  used  to  fi- 
nance any  other  program  activities 
and  services  not  authorized  under  the 
Summer  Youth  Recreation  Program 
such  as,  but  not  limited  to,  work  expe- 
rience, on-the-job  training  or  public 
service  employment  activities. 

(3)  Summer  Youth  Recreati(m  Pro- 
gram funds  shall  not  be  used  to  fi- 
nance trips  outside  a  100-mile  radius 
of  the  sponsor's  Jxirisdiction  unless  the 
trip  has  received  the  specific  written 
approval  of  the  CSA  Regional  Director 
or  his  designee. 

{lMlJW-9    Coordination  with  other  pro- 


■  Disposition  of  property  wHl  be  in  aooord- 
anoe  with  the  CSA  policy  published  In  4S 
CFR  1050  (CSA  Instruction  680(^). 


(a)  The  success  of  the  Simuner 
Youth  Recreation  Program  depends  to 
a  great  degree  upon  coordination  with 
other  programs  and  upon  the  mobili- 
zation of  other  public  and  inlvate  re- 
sources. A  particularly  key  element  in 
successful  recreational  programs  is  the 
utilization  of  the  Smnmer  Youth  Pro- 
gram (summer  emplojrment  for  disad- 
vantaged youth  between  the  ages  of  14 
and  21).  This  program  has  been  used 
since  the  inception  of  the  Summer 
Youth  Recreation  Program  to  provide 
program  personnel  who  serve  as  play- 
ground supervisors,  coaches,  field  trip 
monitors,  etc.  In  the  Sxmimer  Youth 
Recreation  Programs. 

(b)  All  grantees  should  utilize  the 
Simimer  Food  Service  Program  for 
Children  as  a  part  of  the  Summer 
Youth  Recreation  Program.  The 
Smnmer  F^ood  Service  Program  pro- 
vides meals  for  low-income  children 
from  needy  areas  and  is  administered 
by  the  Department  of  Agrictilture 
through  state  age  ides  or  the  Food 
and  Nutrition  Service  Regional  Offices 
(see  Appendix  B  for  listing  of  these  or- 
ganizations who  can  assist  grantees  in 
applying  for  the  program).  Organiza- 
tions planning  to  apply  for  a  Stmuner 
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Youth  Recreation  Program  grant 
should  contact  the  appn^riate  state 
or  regional  officials  as  soon  as  possible 
to  assure  participation  in  the  Stmuner 
Food  Service  Program  for  Children. 

(c)  The  Sunomer  Youth  Recreation 
Program  will  be  closely  coordinated 
with  related  social  service  programs 
operated  by  other  commtmity  l>ased 
organizations  (park  and  recreation  de- 
partments, schools,  etc)  with  a  view  of 
minimizing  possible  duplication  of 
effort  and  promoting  efficiency  by  use 
of  ctnnmon  facilities  and  services. 

f  1M1.2*-1$    General  rcqolrcments. 

(a)  BCalntenance  of  Effort.  No  grant- 
ee shall,  because  of  funds  granted 
under  Section  222(aK6)  of  the  Act. 
reduce  or  decrease  funds  already 
planned  for  smnmer  youth  recreation 
activities  of  a  nature  similar  to  those 
provided  imder  the  aforementioned 
Section. 

(b)  Insurance.  (1)  Public  Orantees. 
Public  Orantees  will  follow  their  re- 
quirements and  practices. 

(2)  Nongovernmental  Orantees.  Gen- 
eral liability  insurance,  including  auto- 
mobile liability  insurance  must  be  ob- 
tained, in  amounts  which  assure  the 
adequate  protection  of  program  par- 
ticipants and  the  grantee.  The  re- 
quired minimum  property  damage  cov- 
erage shaU  be  $25,000. 

(c)  Bonding.  (1)  Public  grantees  wiU 
follow  their  regular  requirements  and 
practices. 

(2)  Prior  to  the  release  of  funds  to 
any  private  grantee,  CSA  must  receive 
written  assurance  that  arrangements 
have  been  made  for  appr(H>nate  bond- 
ing of  grantee  officials  in  accordance 
with  provisions  set  forth  in  45  CFR 
1050.15  (CSA  Instruction  6800-3). 

(d)  Program  Progress  Report.  AU 
grantees  must  submit  a  Program  Prog- 
ress Report  (PPR)  as  outlined  in  45 
CFR  1050.15  (CSA  InstnicUon  6800-9) 
on  the  accomplishments  of  the 
Summer  Youth  Recreation  Program 
to  the  appropriate  CSA  Regional 
Office  no  later  than  October  30  of  the 
calendar  year  in  which  the  program 
has  been  funded. 

(e)  Financial  Reporting.  A  financial 
report  is  to  be  sulmltted  by  October 
SO  of  the  calendar  year  in  which  the 
program  has  been  funded  to  the  ap- 
propriate CSA  Regional  Office  in  ac- 
cordance with  the  requirements  and 
procedures  set  forth  in  45  CFR  1050.70 
(CSA  Instruction  6800-8  and  OEO  In- 
struction 6801-1). 

(f)  Auditing.  Audit  requirements  for 
this  program  are  to  be  met  by  comply- 
ing with  OEO  Instruction  6801-1  and 
any  special  conditions  that  are  part  of 
the  grant  award. 

(g)  Safety  and  Health  dondltions. 
Participants  shall  not  be  exposed  to 
conditions  which  are  unsanitary  or 
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hazardous  or  dangerous  to  their  safety 
or  health. 

(h)  Licensing.  All  transportation 
aervlces  under  this  program  will  be 
from  sources  properly  licensed  to  pro- 
vide carriage  of  the  public,  and  which 
are  operated  In  compliance  with  all  ap- 
plicable local.  State  and/or  Federal 
statutes  covering  public  transporta- 
Uon. 

Aj'puiuix  a 

eSA  UCIONAL  omcEs 

Director.  John  F.  Kennedy  Federal  Build- 
ing. Boston.  MMsachusett3  02203.  Region 
I— States  ser\-ed:  Connecticut.  Maine.  Mas- 
sachusetts, New  Hampshire.  Rhode 
Island.  Vermont. 

Director.  26  Federal  Plaza.  32nd  Floor.  New 
Tortt.  New  York  10007.  Region  Il-SUtes 
■erved:  New  Jersey.  New  York.  Puerto 
Rico.  Virgin  Island.^. 

Director.  Gateway  Building.  3535  Market 
Street.  Philadelphia.  Pennsylvania  19104. 
Region  Ill—States  served:  Delaware.  Dis- 
trict of  Columbia.  Maryland.  Pennsylva- 
nia. Virginia.  West  Virginia. 

Director.  101  Marietta  Street.  N.W..  Atlan- 
ta. Georgia  30303.  Region  IV— SUtes 
served:  Alatiama.  Florida.  Georgia.  Ken- 
lucliy.  Missiaaippi.  North  Carolina.  South 
Carolina,  Tennessee. 

Director.  300  South  Wacker  Drive.  24th 
FToor.  Chicago,  nilnbls  60606.  Region  V— 
States  served:  IlUnois.  Indiana.  Michigan. 
Minnesota.  Ohio.  Wisconsin. 

Director.  1200  Main  Street.  Dallas.  Texas 
75202,  Region  VI— SUtes  ser\-ed:  Arkan- 
sas. Louisiana.  New  Mexico.  Oklahoma. 
Texas. 

Director.  911  Walnut  Street.  Kansas  City. 
Missouri  64106.  Region  VII— States  served: 
Iowa.'  Kansas.  Missouri.  Nebra<(ka. 

Director.  Federal  Office  Building.  1961 
Stout  Street.  Denver.  Colorado  80202, 
Region  VIII— States  served:  Colorado, 
Montana.  North  Dakota,  South  DaJtota. 
Utah.  Wyoming. 

Director.  450  Golden  Gate  Avenue.  P.O. 
Box  36008.  San  Francisco.  California 
94102.  Region  IX— States  ser\ed:  Arizona. 
California,  Guam,  Hawaii.  Nevada.  Pacific 
Trust  Territories. 

Director,  Arcade  Plaza  Building.  1321 
Second  Avenue.  Seattle,  Washington 
98101.  Region  X— States  served:  Alaska. 
Idaho.  Oregon.  Washington. 

ArrKKDiz  B 

STATE  SCHOOl  LCNCH  DIRCCTORS 

1.  Mr.  T.  G.  Smith.  Coordinator.  Child  Nu- 
trition Program.  State  Department  of  Edu- 
cation. 410  State  Office  Building.  Montgom- 
ery. AL  36130. 

2.  Mrs.  E.  Ruth  Benigno.  School  Pood  Co- 
ordinator. State  Department  of  Education. 
Pouch  P.  Jimeau.  AK  99801. 

3.  Mrs.  Letea  Tuaolo.  Director.  Food  Serv- 
ices Program.  Department  of  Education. 
Pago  Pago.  AS  96920. 

4.  Mrs.  Junetta  Barrett.  Director.  Food 
Nutrition  Division.  Department  of  Educa- 
tion, 1535  West  Jefferson.  Phoenix.  AZ 
85007. 

5.  Mr.  Doyle  Border.  Coordinator.  School 
Food  Servic^.  State  Department  of  Educa- 
tion. 403  E  Education  Building.  Little  Rock. 
AR  73301. 
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«.  Mrs.  L.  Gene  WHite.  Director.  Office  of 
Pood  and  Nutrition  Services.  State  Depart- 
ment of  Education.  721  Capitol  Mall.  Sacra- 
mento. CA  05814. 

I.  Mr.  Daniel  G.  Wisotzkey.  Director. 
School  Pood  and  Services  and  Supportive 
Services.  Colorado  State  Department  of 
Education.  201  East  Colfax.  Room  318  State 
Office  Building.  Denver.  CO  80203. 

8.  Mrs.  Ann  Tolman.  Director.  ChUd  Nu- 
trition Programs.  State  Department  of  Edu- 
cation. Post  Office  Box  2219  Room  0-35. 
Hartford.  CT  06115. 

9.  Mr.  Robert  L.  John.  State  Supenisor  of 
Food  Services,  Department  of  Public  In- 
■tructlorv  John  G.  Townaend  Building. 
Dover.  DE  1990L 

10.  Mr.  Joseph  M.  Stewart.  Director.  De- 
partment of  Pood  Services,  Public  Schools 
of  District  of  Columbia.  3535  V  Street.  N.E.. 
Washington.  DC  20018. 

II.  Mr.  George  A.  Hockenberry.  Adminis- 
trator. Pood  and  Nutrition  Management. 
State  Department  of  Education.  Tallahas- 
see, PL  32304. 

12.  Miss  Josephine  Martin,  Administrator, 
School  Food  and  Nutrition  Section.  State 
Department  of  Education.  156  Trinity 
Avenue  South  West.  Atlanta.  GA  30303. 

13.  Ms.  Eleanor  K.  Smitli.  Associate  Su- 
perintendent Food  Services.  Department  of 
Education.  Government  of  Guam.  Post 
Office  Box  DE.  Agana.  GtJ  96910. 

14.  Mr.  Stanley  W.  Doucette.  Director. 
School  Pood  Services.  State  Department  of 
Education,  Post  Office  Box  2360.  Honolulu. 
HI  96804. 

15.  Mr.  Ceoil  P.  Olsen.  Director.  Food 
Services  Branch.  State  Department  of  Edu- 
cation. Len  B.  Jordan  Office  Building. 
Room  313.  Boise.  ID  83730. 

16.  Mr.  Robert  E.  Ohlzen.  Manager. 
School  Pood  Services  Section.  Illinois  Office 
of  Education.  100  North  Ptrst  Street. 
Springfield.  IL  62777. 

17.  Mr.  John  J.  Barter.  Director.  Division 
of  School  Food  and  Nutrition  Programs. 
State  Department  of  Public  Instruction.  120 
West  Market  Street- I8th  Floor.  Indianapo- 
lis. IN  46204. 

18.  Mr.  Verne  E.  Carpenter.  Director. 
ChUd  Nutrition  Programs  Division.  State 
Department  of  Public  In.structlon.  Grimes 
SUte  Office  Building.  Des  Moines.  lA  50319. 

19.  Mrs.  Rita  Uamman.  Director.  School 
Pood  Services.  State  Department  of  Educa- 
tion. Kansas  Stale  Eklucation  Building.  120 
East  10th  Street.  Topeka.  KS  66612. 

20.  Mr.  Redwood  Taylor.  Director,  Divi- 
sion of  School  Pood  Services.  Bureau  of  Ad- 
ministration and  Finance.  State  Depart- 
ment of  Education.  Capitol  Plaza.  19th 
Floor.  Frankfort.  KY  40601. 

21.  Dr.  Joseph  A.  Daazio.  Director.  Local 
School  System  Services.  State  Department 
of  Education.  Post  Office  Box  44064.  Baton 
Rouge.  LA  70804. 

22.  Miss  M.  Gertrude  Griney.  Director, 
School  Nutrttion  Programs.  State  Depart- 
ment of  Education.  Ekhication  Building,  Au- 
gusta. ME  04333. 

23.  Mrs.  Joan  H.  Weatherholtz.  Coordina- 
tor. Food  and  Nutrition  Section,  State  De- 
partment of  Educetion.  BWI  Airport  Post 
Office  Box  8717,  Baltimore.  MD  21240. 

24.  Mr.  John  C.  Stalker.  Director.  Bureau 
of  Nutrttion  Education  and  School  Food 
Servlcea.  State  Department  of  Education. 
183  Tremont  Street.  10th  Floor.  Boston.  MA 
03111. 

35.  Mr.  James  L.  Borouglv  Supervisor. 
Food  and  Nutrition  Programs.  School  Man- 
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acement  aei*k»a.  Stale  Department  of  Edu- 
cation, Post  Office  Box  30006,  Lansing,  MI 
48909. 

3S.  Mr.  Charles  L.  Matthew.  Director. 
Child  Nutrition  Section.  State  Department 
of  Education.  Capitol  Square  Building, 
Room  509.  St.  Paul.  MN  55101. 

37.  Mr.  John  H.  Walker.  Assistant  Direc- 
tor. Administration  and  Finance.  SUte  De- 
partment of  Education.  Room  604  Walter 
SUlers  Office  Building.  Ptwt  Office  Box  771, 
Jackson,  MS  39205. 

28.  Mr.  Wlll>ert  Orannemann.  Director. 
School  Food  Services.  Department  of  Ele- 
mentary and  Secondary  Education.  Jeffer- 
son Building.  PoKt  Office  Box  480.  Jefferson 
City.  MO  65101. 

29.  Mr.  H.  Brisbin  Sklles,  Supervisor. 
School  Pood  Services.  Office  of  Public  In- 
struction. State  Capitol.  Helena.  MT  59601.  ' 

30.  Dr.  Ray  Steinert.  Director.  School 
Pood  Services.  SUte  Department  of  Educa- 
tion. 301  Centennial  Mall  South,  «th  Floor, 
Lincoln,  NE  68509. 

31.  Miss  Eleanor  Baleman.  Supervisor  of 
Food  Services,  State  Department  of  Educa- 
tion. 400  West  King  Street  Capitol  Com- 
plex, Carson  City,  NV  89710. 

32.  Mr.  Lloyd  Uttlefleld,  Director,  Food 
and  Nutrttion.  Division  of  Administration. 
State  House  Annex.  Concord.  NH  03301. 

|3.  Mr.  Walter  P.  Colender.  Director. 
Bureau  of  Child  Nutrition  Programs.  Div- 
sion  of  Field  Services,  SUte  Department 
Education,  225  West  State  Street.  Trenton. 
NJ  08625. 

34.  Mr.  Harry  Riser.  Director.  School  Food 
Services.  State  Department  of  Educaton. 
Santa  Fe.  NM  87503. 

35.  Mr.  Richard  O.  Reed.  Chief.  Bureau  of 
School  Food  Management.  SUte  Depart- 
ment of  Education.  99  Washington  Avenue. 
t7th  Floor.  Room  1736,  Albany.  NY  12230. 

36.  Mr.  Ralph  W.  Eaton.  Director.  SUte 
Department  of  Public  Instruction.  Post 
Office  Box  12197.  Raliegh.  NC  27605. 

37.  Miss  RoberU  A.  Bosch.  Director. 
School  Pood  Services,  SUte  Department  of 
Public  Instruction.  State  Capitol  Building. 
BUmark.  ND  58505. 

38.  Mr.  Robert  H.  Koon.  Director.  Division 
of  School  Lunch.  SUte  Department  of  Edu- 
cation. 65  South  Front  Street  Room  1009. 
Columbus.  OH  43215. 

39.  Mr.  Fred  L.  Jones.  Director.  School 
Lunch  Section.  SUte  Department  of  Educa- 
ton. 2500  North  Lincoln  Boulevard.  Oliver 
Hodge  Memorial  Education  Building.  Room 
340.  Oklahoma  Oty.  OK  73105. 

40.  Mr.  Richard  S.  Miller.  Coordinator. 
School  Food  and  Nutrition  Services.  Oregon 
SUte  Department  of  Education.  924  Lancas- 
ter Drtve  North  East  Room  212.  Salem.  OR 
97310. 

41.  Mr.  Warren  M.  Vann.  Jr..  Chief.  Divi- 
sion of  F\>od  and  Nutrition  Services.  State 
Department  of  Education.  Poet  Office  Box 
911,  Hanisburg,  PA  17126. 

42.  Mr.  Carlos  Martinez  Aviles.  Director, 
School  Lunchroom  Division,  Department  of 
Education.  URB  Indtistrial  Tres  Monjitas. 
Post  Office  Box  759.  Hato  Rey.  PR  00919. 

43.  Mr.  Robert  P.  Kaveny,  Program  Busi- 
ness Manager.  Office  of  School  Food  Serv- 
ices, Roger  Williams  Building.  Hayes  Street. 
Providence.  RI  03908. 

44.  Mr.  John  L.  Seurynck,  Director,  Office 
of  School  Food  Services.  SUte  Department 
of  Education.  305  Rutledge  Building,  Co- 
lumbia. SC  29201. 

45^  Mr.  Gary  Rhead.  Admininstrator. 
School  Pood  Services.  Department  of  Edu- 


cation and  Cultural  Affairs.  Division  of  Ele- 
mentary and  Secondary  Education.  Pierre. 
8D  57501. 

48.  Mrs.  Mary  Louise  Richardson.  Direc- 
tor. School  Food  Services.  SUte  Depart- 
ment of  Education.  Cordell  Hull  Building 
Room  117,  Nashville,  TN  37219. 

47.  Mr.  Charles  A.  Cole,  Director.  School 
Lunch  Program.  Texas  Eklucation  Agency, 
301  East  11th  Street.  Austin,  TX  78701. 

48.  Mr.  George  A.  Bussell.  Food  Service 
Officer.  Department  of  E^lucatlon.  Trust 
Territory  of  the  Pacific  Islands,  Saipan. 
Marlaiui  Islands  96950. 

49.  Mr.  Cluff  D.  Snow.  Coordinator. 
School  Pood  Services.  350  East  500  South. 
Salt  Lake  City.  UT  84111. 

50.  Miss  Banba  Foley.  Chief.  Child  Nutri- 
tion Programs,  SUte  Department  of  EdiM»- 
tlon.  SUte  Office  BuUding.  MontpeUer.  VT 
05603. 

51.  Vacant.  Director.  School  Lunch  Pro- 
gram. Department  of  Education,  Post  Office 
Box  630,  Charlotte  Amilie.  St.  Thomas.  VI 
00801. 

52.  Mr.  John  P.  MlUer,  Supervisor.  School 
Pood  Services.  SUte  Department  of  Ekluca- 
tlon.  8th  Street  Office  Building.  Richmond. 
VA  23216 

53.  Miss  VirglnU  R.  WhitUtch.  Director. 
School  Food  Services.  Department  of  Public 
Instruction.  Old  Capitol  Building.  Olympia. 
WA  98504. 

54.  Mrs.  Faith  Oravenmier.  Director. 
Child  Nutrition  Programs.  SUte  Depart* 
ment  of  Education.  SUte  Capitol  Building. 
Charleston.  WV  25305. 

55.  Mr.  Edward  J.  Post.  Director.  Bureau 
for  School  Food  Services.  Department  of 
Public  Instruction.  126  Langdon  Street, 
Madison.  WI  53703. 

56.  Mr.  Robert  M.  Skyles.  Assistant  Super- 
intendent of  Administrative  Services.  SUte 
Department  of  Education,  Hatliaway  Build- 
ing. Cheyenne.  WY  83003. 

CSDA  REGIORAl.  OmCES 

57.  Mid-Atlantic  Regional  Office.  Food 
and  Nutrition  Service  USDA.  One  Vahlslng 
Center.  Robbinsville.  NJ  08681. 


Alabama 
Florida 
Georgia 
Kentucky 


Mississippi 
North  Carolina 
South  Carolina 
Tennessee 


Delaware 

District  of  Columbia 

Maryland 

New  Jersey 

New  York 


Pennsylvania 
Virgiru 
West  Virginia 
Virgin  Islands 
Puerto  Rico 


58.  Midwest  Regional  Office.  Food  and 
Nutrition  Senice  USDA.  536  South  Clark 
Street,  Chicago.  IL  60606. 


niinola 

MinnesoU 

Indiana 

Ohio 

Michigan 

Wiaconsbi 

59.  MounUin  Plains  Regional  Office,  Food 
and  Nutrition  Service  USDA  1833  Stout 
Street.  Room  296.  Denver.  CO  80202. 


Colorado 

Nebraska 

Iowa 

North  DakoU 

Kansas 

South  DakoU 

Missouri 

Utah 

Montana 

Wyoming 

60.  New  England  Regional  Office.  Food 
and  Nutrition  Service  USDA  S4  Third 
Avenue.  Burlington.  MA  01803. 


62.  Southwest  Regional  Office,  Food  and 
Nutrition  Service  USDA.  1100  Commerce 
Street,  Dallas,  TX  75202. 

Arkansas  Oklahoma 

Louisiana  Texas 

New  Mexico 

63.  Western '  Regional  Office.  Food  and 
Nutrition  Service  USDA  550  Kearny  Street. 
San  FranOsco.  CA  94108. 


Alaska  Nevada 

Arizona  Oregon 

California  Samoa  America 

Guam  Trust  Territory 

Hawaii  Washington 
Idaho 
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Coiuiecticut 

Maine 

MassachusetU 


New  Hampshire 
Rhode  Jsland 
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[6712-01-M]     ~^ 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[47  cm  Port  73] 
[BC  Docket  No.  79-42;  RM-3387] 

TELEVISION  UOAOCAST  STATIONS  IN 
lOYSTON  AND  WARM  SPRINGS,  OA 

rfo^#9#a  OHHi9#ft  in  TflM#  9f  AMiynRMiits 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule 
making. 

SUMMARY:  Action  taken  herein  pro- 
poses the  reassignment  of  noncommer- 
cial educational  television  Channel  *22 
from  Warm  Springs.  Georgia,  to  Roys- 
ton,  Georgia.  Action  was  taken  in  re- 
sponse to  a  petition  filed  by  the  Geor- 
gia State  Board  of  Education.  The  pro- 
posed facility  would  serve  an  area 
which  is  not  now  receiving  noncom- 
mercial educational  television  service. 

DATES:  Comments  must  be  filed  on 
or  before  May  11,  1979,  and  reply  com- 
ments on  or  t>efore  May  31.  1979. 

ADDRESSES:  Federal  Commimlca- 
tions  Commission.  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mildred     B.     Nesterak.     Broadcast 
Bureau  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
9  73.606(b),  Table  of  Assignments. 
Television  Broadcast  Stations.  (Roys- 
ton  and  Warm  Springs,  Georgia)  BC 
Docket  No.  79-42,  RM-3287. 

Adopted:  March  12,  1979;  released: 
March  15,  1979. 

1.  The  Commission  has  before  it  a 
petition  for  rule  making,'  filed  by  the 
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Georgia  State  Board  of  Education 
("petitioner"),  requesting  the  reassign- 
ment of  noncommercial  educational 
television  Channel  *22  from  Warm 
Springs.  Georgia,  to  Royston,  (3eorgia. 
Comments  and  a  Petition  for  Expedit- 
ed Consideration  were  filed  by  peti- 
tioner. No  other  responses  were  re- 
ceived. 

2.  Royston  (pop.  2,428),  located  on 
the  border  of  three  counties  (Franklin, 
pop.  12.784:  Hart,  pop.  15,814:  and 
liiadison.  pop.  13,517),'  is  in  northeast 
Georgia,  approximately  45  kilometers 
(25  miles)  northeast  of  Athens,  There 
areno  television  assignments  in  Roys- 
ton. Warm  Springs  (pop.  523),  in 
Meriwether  Coimty  (pop.  19,461),  is  lo- 
cated in  west  central  Georgia,  approxi- 
mately 50  kilometers  (30  miles)  north- 
east of  Columbus.  Georgia,  and  100  ki- 
lometers (60  miles)  south  of  Atlanta. 
Channel  *22  is  the  only  television 
channel  assigned  to  Warm  Springs.  It 
is  unoccuppied  and  uapppUed  for. 

3.  Petitioner  states  that  it  is  an 
agency  of  the  State  of  Georgia,  which 
has  sought  to  employ  educational  tele- 
vision as  one  of  the  means  of  providing 
high  quality  instructional  program- 
ming to  the  State.  It  has  applied  for 
and  constructed  eight  noncommercial 
educational  television  broadcast  sta- 
tions located  throughout  the  State  of 
Georgia,  so  as  to  provide  service  to  as 
much  of  the  State  as  possible.  Peti- 
tioner states  that  if  the  channel  is  as- 
signed it  will  apply  for  a  permit  to  con- 
struct a  1,000-watt  translator  in  Roys- 
ton (or  another  nearby  commimity 
pursuant  to  S  73.607(b)  of  the  Commis- 
sion's Rules),  which  would  enable  it  to 
serve  approximately  16,000  persons 
and  seven  schools  that  lack  such  serv- 
ice. Petitioner  claims  that  Channel  *22 
is  the  only  channel  that  will  fit  into 
the  Royston  area  consistent  with  the 
Commission's  spacing  requirements.  It 
points  out  that  Warm  Springs  is  al- 
ready receiving  nonconunercial  educa- 
tional television  service  from  Station 
WJSP-TV  (Channel  •28).'  supplement- 
ed by  1,000-watt  translator  Station 
W48AB,  Columbus,  Georgia. 

4.  In  its  Petition  for  Expedited  Con- 
sideration, petitioner  asserts  that  an- 
ticipated construction  costs,  including 
the  costs  of  acquiring  the  equipment 
for  the  proposed  translator,  were  ap- 
propriated by  the  Georgia  State  Legis- 
lature as  part  of  its  present  fiscal 
budget  for  the  Georgia  Educational 
Television  Network.  Petitioner  points 
out  that  if  the  fimds  are  not  commit- 
ted to  the  construction  of  the  transla- 
tor in  advance  of  June  1979,  petitioner 
may  lose  them. 

5.  We  believe  the  public  interest 
would  be  served  by  the  reassignment 


61.  Southeast  Regional  Office,  Food  and 
Nutrition  Service  USDA  110  Spring  Street, 
North  West.  Atlanta.  GA  30309. 


'  Public  notice  of  the  petition  was  given  on 
January  3.  1979,  Report  No.  1157. 


'Population  figures  are  taken  from  the 
1970  U.S.  Census. 

'The  sUtion  licensed  to  serve  Columbus. 
Georgia,  broadcasts  from  a  site  Just  ouUide 
of  Warm  Springs. 
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of  noncommercial  educational  televi- 
sion Channel  '22  from  Warm  Springs 
to  Royston.  As  indicated.  Warm 
Springs  already  receives  noncommer- 
cial educational  television  service. 
Since  the  proposed  assignement  could 
be  used  to  bring  noncommercial  educa- 
tional television  service  to  an  area  now 
unserved,  the  Commission  believes  it 
appropriate  to  consider  the  proposal 
in  a  rule  making  proceeding. 

6.  Accordingly,  it  is  proposed  to 
amend  the  Television  Table  of  Assign- 
ments, Section  73.606(b)  of  the  Com- 
mission's Rules,  with  respect  to  the 
cities  listed  below  as  follows: 


Channel  No. 

city 

Prmrnt     Proposed 

Royston.  GeoTgim 

t2* 

•M-  

7.  The  Commissions  authority  to  in- 
stitute rule  making  proceedings,  show- 
ings required,  cut  off  procedures,  and 
filing  requirements  are  contained  In 
the  attached  Appendix  and  are  incor- 
porated by  reference  herein.  NOTE:  A 
showing  of  continuing  interest  is  re- 
quired by  paragraph  2  of  the  Appen- 
dix before  a  charmel  will  be  assigned. 

8.  Interested  parties  are  invited  to 
file  comments  on  or  before  May  11, 
1979.  and  reply  conunents  on  or  before 
May  31.  1979. 

9.  For  further  information  concern- 
ing this  proceeding  contact  Mildred  B. 
Neslerak.  Broadcast  Bureau  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a 
notice  of  proposed  rule  making  is 
i.ssued  until  the  matter  is  no  longer 
subject  to  Commission  consideration 
or  court  review,  all  ex  parte  contacts 
are  prohibited  in  Commission  proceed- 
ings, such  as  this  one,  which  involve 
channel  assigrunents.  An  ex  parte  con- 
tact is  a  message  (spoken  or  written) 
concerning  the  merits  of  a  pending 
rule  making  other  than  comments  of- 
ficially filed  at  the  Commission  or  oral 
presentation  required  by  the  Commis- 
sion. 

Pkderal  CoiacuiricATiONS 

Commission. 
Wallacc  E.  Johnson. 

Chief,  Broadcast  Bureau. 

APPENDIX 

1.  Pursuant  to  authority  foimd  in 
sections  4(i).  5(d)(1).  303(g).  and  (r), 
and  307(b)  of  the  Communications  Act 
of  1934.  as  amended,  and  §  0.281(b)(6) 
of  the  Commission's  Rules,  it  is  pro- 
posed to  amend  the  TV  Table  of  As- 
signments. §  73.606(b)  of  the  Commis- 
sion's Rules  and  Regulations,  as  set 
forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  Is  at- 
tached. 
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2.  Shovingn  required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  Is  attached. 
Proponent(s)  will  be  expected  to 
answer  whatever  questions  are  pre- 
sented in  initial  comments.  The  propo- 
nent of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it 
only  resubmits  or  incorporates  by  ref- 
erence Its  former  pleadings.  It  should 
also  restate  its  present  Intention  to 
apply  for  the  channel  if  it  is  assigned, 
and,  if  authorized,  to  build  the  station 
promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  procedures.  The  following 
procedures  will  govern  the  considera- 
tion of  filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in 
this  proceeding  Itself  will  be  consid- 
ered, if  advanced  in  initial  comments, 
so  that  parties  may  comment  on  them 
In  reply  comments.  They  will  not  be 
considered  if  advanced  in  reply  com- 
ments. (See  §  1.420(d)  of  Commission 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  notice,  they  will  be 
considered  as  comments  in  the  pro- 
ceeding, and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
conunents  herein.  If  they  are  filed 
later  than  that,  they  will  not  be  con- 
sidered in  connection  with  the  decision 
in  this  docket. 

4.  Comments  and  reply  comments: 
service.  Pursuant  to  applicable  proce- 
dures set  out  in  99  1.415  and  1.420  of 
the  Commission  °s  Rules  and  Regula- 
tions, interested  parties  may  file  com- 
ments and  reply  comments  on  or 
l)efore  the  dates  set  forth  In  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceed- 
ing or  persons  acting  on  behalf  of  such 
parties  must  be  made  In  written  com- 
ments, reply  comments,  or  other  ap- 
propriate pleadings.  Comments  shall 
be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply 
comments  shall  be  served  on  the 
person(s)  who  filed  comments  to 
which  the  reply  is  directed.  Such  com- 
ments and  reply  comments  shall  t>e  ac- 
companied by  a  certificate  of  service. 
(See  9  1.420(a).  (b)  and  (c)  of  the  Com- 
mission Rules.) 

5.  Number  of  copies.  In  accordance 
with  the  provisions  of  9  1-420  of  the 
Commission's  Rules  and  Regiilations. 
an  original  and  four  copies  of  all  com- 
ments, reply  comments,  pleadings, 
briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  PuMtc  inspection  of  filing*.  All  fil- 
ings made  in  this  proceeding  will  be 
available  for  examination  by  interest- 
ed parties  during  regular  business 
hours  in  the  Commissions  Public  Ref- 


erence Room  at  its  headquarters.  1919 
M  Street.  N.W..  Washington.  D.C. 
(FR  Doc  79-8204  Filed  3-16-79;  8:4S  am) 
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[Docket  No.  202S3;  RM-1016,  etc.;  FCC  7»- 
M7) 

AMATHM  tAOlO  SflVICC 

T»fm>wHw9  frt—dAn^  CMKvnWng  Operator 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Termination  of  rule  making 
pr(x:eeding. 

SUMMARY:  The  Commission  decides 
to  defer  action  on  the  "Communicator 
Class"  and  "dual  ladder"  amateur  li- 
censing. A  petition  for  "lifetime"  issu- 
ance of  the  Amateur  Extra  Cla.ss  li- 
cense Is  denied;  and  action  Is  deferred 
on  changing  the  procedure  for  meas- 
uring amateur  transmitter  power. 

EIFFECnVE  DATE:  Not  applicable. 

ADDRESSES:  Federal  Communica- 
tions Commission.  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  E.  McNally.  Jr..  Personal 
Radio  Division.  Private  Radio 
Bureau. (202) 632-7175. 

Third  Report  and  Order— 
(Pr(x;eeding  Terminated) 

Adopted:  March  6.  1979. 

Released:  March  14.  1979. 

In  the  matter  of  amendment  of  Part 
97  of  the  Commission's  rules  concern- 
ing operator  classes,  privileges,  and  re- 
quirements in  the  Amateur  Radio 
Service.  Docket  No.  20282.  RM-1016. 
1363.  1454.  1456.  1516.  1521.  1526.  1535, 
1568.  1572.  1602.  1615.  1629.  1633.  1656. 
1724,  1793.  1805,  1841.  1920.  1947.  1976, 
1991.  2030,  2043.  2063.  2149,  2160.  2162. 
2166,  2216.  2219,  2256,  2284.  2449. 

1.  On  December  16.  1974,  the  Com- 
mission issued  a  Notice  of  Proposed 
Rule  Making  in  the  above-entitled 
matter  which  was  published  in  the 
Federal  Register  on  December  20. 
1974  (39  FR  44042).  The  major  pro- 
posed rule  changes  contained  In  the 
Notice  were  the  following: 

(a)  Creation  of  a  'dual  ladder'  licens- 
ing structure; 

(b)  Creation  of  a  "Communicator 
Class"  license  having  no  telegraphy 
privileges  or  examination  requirement; 

(c)  Establishment  of  new  power 
limits  based  on  transmitter  peak  enve- 
lope power  output; 

(d)  New  restrictions  on  licenses  ob- 
tained by  means  of  volunteer-adminis- 
tered mail  examinations; 


(e)  Issuance  of  lifetime  Amateur 
Extra  Class  operator  licenses:  and. 

(f)  Modification  of  the  frequencies 
and  modes  available  to  certain  Ilc^ense 
classes. 

2.  Because  of  severe  manpower  and 
time  restrictions  brought  about  by  the 
huge  surge  in  Citizens  Band  Radio 
Service  applications  since  1974.  we 
were  unable  to  undertake  the  prepara- 
tion of  a  compreheasive  Report  and 
Order  addressing  all  of  the  Issues 
raised  In  the  Notice.  We  did.  however, 
release  a  First  Report  and  Order  on 
June  15.  1976  (41  FR  25013)  which 
amended  the  rules  to  reflect  the  fol- 
lowing changes: 

(a)  Except  in  cases  where  the  appli- 
cant was  physically  disabled  (and 
where  the  Commission  would  select 
the  volunteer  examiner),  volunteer-ad- 
ministered examinations  could  only  be 
given  to  applicants  for  the  Novice 
Class  license; 

(b)  The  Conditional  Class  license 
and  the  "conditional"  (C)  limitation 
on  the  Technician  Class  li(^ense  were 
to  be  eliminated  upon  renewal.  Licens- 
ees holding  the  Conditional  Class  li- 
cense were  to  be  issued  a  regular  Gen- 
eral Class  license,  and  holders  of  the 
Technician  (C)  Class  license  were  to  be 
issued  regular  Technician  Class  li- 
censes; 

(c)  The  175  mile  distance  eligibility 
criteria  for  the  General  (formerly 
Conditional)  Class  license  was  elimi- 
nated; 

(d)  Applicants  for  any  class  of  ama- 
teur license  must  take  Element  Two; 

(e)  Holders  of  the  Technician  Class 
license  were  given  all  Novice  privi- 
leges; and. 

(f)  The  maximum  permissible  input 
power  for  Novices  was  increased  to  250 
watts. 

3.  Subsequently,  on  April  6.  1978,  we 
released  a  Second  Report  and  Order 
(43  FR  15324)  which  gave  holders  of 
the  Technician  Class  license  full  oper- 
ating privileges  above  50  MHz.  and 
which  changed  the  term  of  the  Novice 
Class  license  from  2  years,  non-renew- 
able to  5  years,  renewable. 

4.  The  purpose  of  this  Third  Report 
and  Order  is  to  dispose  of  the  remain- 
ing unresolved  matters. 

5.  First,  we  have  decided  to  take  no 
action  at  this  time  on  the  'dual  ladder' 
licensing  structure  proposed  in  the 
Notice,  or  on  the  creation  of  a  "Com- 
municator Class"  license  having  no  te- 
legraphy privileges  or  requirements. 
We  firmly  believe  in  the  principle,  ar- 
ticulated in  the  Notice,  that  In  any  li- 
censing system  there  should  t>e  a  logi- 
cal relationship  between  the  qualifica- 
tion requirements  and  the  operator 
privileges  authorized  at  each  license 
class  level.  We  feel  that  the  "Commu- 
nicator Class",  as  proposed,  was  in 
keeping  with  this  principle;  and  we  do 
not    agree    with    the    majority    filing 
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comments  who  asserted  that  the  privi- 
leges to  be  conveyed  bjT  the  "Conwnu- 
nlcator  Class"  were  "out  of  propor- 
tion" to  the  qualiflcation  require- 
ments. Nevertheless,  since  much  time 
has  elapsed  since  the  issuance  of  the 
Notice  (4  years),  and  since  the  Ama- 
teur Radio  Service  has  grown  about 
50%  in  that  time  period  (with  many  of 
the  new  licensees'  coming  from  the 
Citizens  Band  Radio  Senice),  it  is  our 
belief  that  the  comments,  and  perhaps 
even  our  original  proposal,  have 
become  somewhat  outdated.  Then, 
too,  tremendous  growth  has  taken 
place  in  the  citizens  Band  Radio  Serv- 
ice (1400%  in  4  years);  and  we  would 
like  to  get  the  views  of  these  newer  li- 
censees on  the  need  or  desirability  of  a 
"codeless"  class  of  amateur  license.  Ac- 
cordingly, we  hope  to  revisit  this 
matter  later  this  year  in  a  new  rule 
making  proceeding. 

6.  At  this  time,  however,  we  will  ad- 
dress the  matter  of  lifetime  issuance 
of  the  amateur  Extra  Class  license 
(RM-2030).  In  the  Notice,  we  proposed 
to  adopt  this  request  rince  our  records 
indicated  that  very  few  amateurs  drop 
out  of  amateur  radio  after  they  have 
attained  the  amateur  Elxtra  Class.  We 
pointed  out,  however,  that  while  sec- 
tion 303(LX1)  of  the  Communications 
Act  of  1934,  as  amended,  allows  us  to 
issue  operator  licenses  for  life,  section 
307(d)  limits  the  term  of  the  concomi- 
tantly issued  station  license  to  not 
more  than  5  years.  At  best  then,  we 
would  only  be  able  to  eliminate  the 
need  to  retake  the  examination  should 
the  amateur  neglect  to  renew  his  (or 
her)  license. 

7.  In  the  years  since  the  issuance  of 
the  Notice,  however,  we  have  become 
very  sensitive  to  the  adverse  effects 
such  "special  case"  consideration  can 
have  on  our  various  personal  (and 
amateur)  radio  service  diata  processing 
systems.  While  we  generally  retain 
files  containing  information  about  ex- 
pired licenses  for  periods  in  excess  of  5 
years  aft«r  the  expiration  date,  to 
maintain  these  files  indefinately 
would  be  a  new  and  burdensome  re- 
quirement, particularly  in  view  of  the 
fact  that  very  few  people  would  be  ex- 
pected to  take  advantage  of  the  life- 
time non-examination  renewal  privi- 
lege. In  a  separate  action,  we  have 
amended  997.13  to  extend  the  "grace 
period"  for  all  classes  of  license  from 
one  to  five  years.  This  extension  will 
accommodate  a  great  variety  of  per- 
sonal circumstances  which  has  been 
the  basis  of  requests  for  waiver  of  the 
"grace  period";  and  it  is.  in  our  opin- 
ion, an  equitable  alternative  to  a  life- 
time, non-examination  renewal  privi- 
lege. Accordingly,  we  have  decided  to 
take  no  additional  action  on  this 
matter. 

8.  Lastly,  the  comments  filed  in  re- 
sponse to  our  suggestion  of  establish- 
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ing  new  power  limits  based  on  trans- 
mitter peak  envelope  power  output 
were.  In  the  main,  negative.  There 
were,  however,  several  respondents 
who  did  suggest  innovative  alterna- 
tives to  our  proposal.  While  we  have 
decided  to  take  no  further  action  on 
this  matter  at  this  time,  we  are  still  of 
the  opinion  that  the  state  of  present- 
day  amateur  communications  war- 
rants the  use  of  better  procedures  to 
determine  transmitter  power  than  the 
"plate  voltage  times  current"  method. 
We  intend  to  revisit  this  matter  at  a 
later  time,  aiui  we  racourage  ama- 
teurs, tn  the  interim,  to  develop  and 
disseminate  data  which  could  be  used 
as  a  basis  for  a  workable  and  state-of- 
the-art  measurement  technique. 

9.  Accordingly,  pursuant  to  the  au- 
thority contained  in  Sections  4<i)  and 
303  of  the  Communications  Act  of 
1934,  as  amended:  It  i$  ordered.  That 
this  proceeding  is  terminated-  Further 
information  about  this  action  by  the 
Commission  may  be  obtained  by  con- 
tacting Mr.  James  E.  McNally.  Person- 
al Radio  Division.  PCC.  1919  M  St.. 
NW.,  Washington.  D.C.  20554  (202- 
632-7175). 

Fedkkal  ComnnncATiovs 

COMMTSKIOB. 

WnxiAM  J.  Tkicarico. 

Secretary. 

(PR  Doc  T»-«211  Filed  S-16-79;  8:45  am] 
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[Docket  No.  79-0«;  Notice  11 

MOTOI  VEHICLI  SATCTY  STANDARDS 


AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  De- 
partment of  Transportation. 

ACTION:  Request  for  comments. 

SUMMARY:  This  notice  request  com- 
ments from  all  interested  persons  con- 
cerning a  petition  for  rulemaking  re- 
cently submitted  to  the  NHTSA  by 
the  Trailways  Bus  Company.  Trail- 
ways  seeks  agency  rulemaking  that 
would  limit  the  speed  capability  of 
commertHal  vehicles  engaged  in  inter- 
state commerce  to  57  miles  per  hour. 
The  petition  states  that  a  rule  limiting 
the  speed  capability  of  these  vehicles 
would  reduce  accidents,  save  lives  and 
save  fuel.  This  notice  requests  public 
views  (x>nceming  the  merits  of  the 
Trailways  petition  and  sets  forth  si>e- 
cific  questions  for  which  the  agency 
would  like  to  obtain  information.  This 
notice  is  only  a  request  for  comments 
concerning  the  subject  petition.  Any 
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future  rulemaking  Involving  the  sub- 
stance of  the  petition  wUl  Include  fur- 
ther notice  and  opportunity  to  com- 
ment. 

DATES:  Deadline  for  filing  appUca- 
tlons  for  financial  assistance:  April  18. 
1979.  Comment  closing  date:  August 
17.  1979. 

ADDRESSES:  Comments  should  refer 
to  the  docket  number  and  notice 
number  and  be  submitted  to:  Docket 
Section.  Room  5108.  Nassif  Building. 
400  Seventh  Street.  S.W..  Washington. 
D.C.  20590.  Applications  for  financial 
assistance  should  t>e  submitted  In  writ- 
ing to:  Ms.  Jeannette  Feldman.  Public 
Affairs  and  Consimier  Participation. 
National  Highway  Traffic  Safety  Ad- 
ministration. Room  5232.  400  Seventh 
Street.  S.W..  Washington.  D.C.  20590 
(202-426-0670). 

FOR  FURTHER  INFORMATION 
CONTACT. 

Kevin  Cavey.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration. 
Washington.  D.C.  20590  (202-426- 
2720). 

SUPPLEMENTARY  INFORMATION: 
Trallways  Bus  Company  has  peti- 
tioned for  rulemaking  to  require  all 
new  commercial  vehicles  for  use  In  In- 
terstate commerce  to  t>e  equipped  with 
governors  that  would  limit  the  speed 
capability  of  the  vehicle.  Trallways 
stated  that  Its  tests  Indicate  substan- 
tial fuel  savings  are  possible  when  a 
bus  Is  driven  at  55  mph  rather  than  at 
higher  speeds.  Further,  the  company 
points  out  that  fewer  and  less  serious 
accidents  occur  at  55  mph  than  at 
higher  speeds.  Trallways  has  tested 
the  use  of  a  road  speed  governor  and 
Intends  to  Install  governors  in  Its 
entire  fleet. 

The  petition  notes  that  In  the  past, 
safety-minded  commercial  fleets  have 
controlled  road  speed  by  governing  en- 
gines and  by  using  a  high  numerical 
gear  ratio.  Today,  however,  the  trend 
is  to  lower  numerical  gear  ratios  which 
give  longer  engine  life  and  Improved 
fuel  economy,  but  at  the  same  time 
allow  higher  road  speeds.  Trallways 
states  that  if  a  vehicle  has  sufficient 
horsepower,  engine  revolutions  per 
minute  can  be  governed  In  all  gears  to 
a  level  that  controls  road  speed  to  be- 
tween 55  and  60  miles  per  hour.  If  a 
vehicle  has  only  a  four  or  five-speed 
transmission,  this  can  be  accomplished 
by  means  of  a  road  speed  governor. 

The  road  speed  governor  used  by 
Trallways  limits  the  speed  of  a  bus  to 
57  mph  and  is  said  to  be  reasonably 
tamper-proof.  The  system  Involves  an 
air  switch  In  the  transmission  shift 
linkage  and  a  special  engine  governor 
that  allows  higher  engine  speeds  only 
In  lower  gears.  The  cost  of  the  road 
speed  governor  used  by  Trallways  Is 
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approximately  $75.00.  and  the  gover- 
nor can  be  retrofitted. 

The  petitioner  argues  that  the  upper 
speed  capability  of  all  commercial  ve- 
hicles should  be  57  mph.  The  company 
chose  this  limit  to  allow  enough  top 
speed  to  safely  pass  another  vehicle 
that  is  traveling  below  the  55  mph  na- 
tional speed  limit  on  a  two  lane  road. 
An  analysis  of  passing  performance  by 
Trallways  was  enbclosed  with  its  peti- 
tion and  has  been  placed  In  the 
NHTSA  Docket  Section  (Docket  No. 
79-06:  Notice  1). 

The  NHTSA  hereby  Invites  all  Inter- 
ested persons  to  submit  comments  and 
information  concerning  the  merits  of 
initiating  rulemaking  to  limit  the 
speed  capability  of  commercial  vehi- 
cles. In  order  to  order  to  obtain  de- 
tailed Information  concerning  all  as- 
pects of  the  Trallways  petition,  the 
NHTSA  is  especially  Interested  in  ob- 
taining information  concerning  the 
following  questions: 

1.  If  the  maximum  speed  capability 
of  commercial  vehicles  Is  limited,  what 
classes  of  vehicles  should  be  included 
and  why? 

2.  What  safety  benefits  could  be  ex- 
pected to  derive  from  a  rule  limiting 
the  speed  capability  of  commercial  ve- 
hicles? Could  the  use  of  road  speed 
governors  adversely  affect  the  safe  op- 
eration of  commercial  vehicles? 

3.  What  benefits  In  fuel  economy 
could  be  expected  to  derive  from  a 
rule  limiting  the  speed  capability  of 
commercial  vehicles? 

4.  What  types  of  speed  governors  are 
the  most  effective  and  efficient  for 
limiting  the  speed  capability  of  vehi- 
cles? Discuss  the  costs  of  these  gover- 
nors if  installed  on  new  commercial  ve- 
hicles. Discuss  the  costs  of  the  gover- 
nors If  Installed  as  retrofit  equipment. 

5.  To  what  degree  can  each  of  the 
various  types  of  speed  governors  be 
made  •tamper-proof?" 

6.  If  the  maximum  speed  capability 
of  commerical  vehicles  Is  limited,  what 
should  the  upper  limit  be  and  why? 
Explain  why  57  mph  Is  or  is  not  an  ap- 
propriate limit. 

7.  Would  a  rule  limiting  speed  capa- 
bility be  generally  favored  by  commer- 
cial fleet  owners?  By  commercial  driv- 
ers? 

8.  How  many  commercial  fleets  cur- 
rently use  speed  governors  on  their  ve- 
hicles? What  has  been  the  experience 
of  these  companies  with  the  governors 
In  terms  of  accident  reduction,  fuel 
economy,  and  any  problems  that  have 
occurred? 

The  petition  by  TraOways  Bus  Com- 
pany has  been  formally  endorsed  by 
the  Governor  of  Mississippi.  Mr.  Clif- 
ford Finch.  Additionally,  the  Interna- 
tional Association  of  Chiefs  of  Police 
have  submitted  a  formal  resolution  to 
the  NHTSA  urging  rulemaking  appli- 
cable to  all  large  trucks,  buses  and 
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combination  vehicles  in  interstate 
commerce,  requiring  that  such  vehi- 
cles t>e  equipped  with  speed  governors 
to  assure  compliance  with  the  national 
maximum  speed  limit. 

This  notice  Is  only  a  request  for  com- 
ments concerning  the  subject  petition. 
Any  future  rulemaking  Involving  the 
substance  of  the  petition  will  include 
further  notice  and  opportunity  to 
comment. 

Appucatiohs  Po«  Fihakcial 
assistahcb 

NHTSA  invites  aU  qualified  Individ- 
ualB  and  organizations  financially 
unable  to  participate  In  this  proceed- 
ing to  apply  for  financial  assistance. 
All  applications  submitted  before  the 
deadline  specified  at  the  t>eglnning  of 
the  notice  will  be  examined  by  an  eval- 
uation board,  composed  of  NHTSA 
and  other  Department  of  Transporta- 
tion officials,  to  determine  whether 
each  applicant  is  eligible  to  receive 
funding.  Consideration  of  late  applica- 
tions is  at  the  discretion  of  the  evalua- 
tion board. 

In  general  an  applicant  is  eligible  if 
its  participation  would  contribute  sub- 
stantially to  a  full  and  fair  determina- 
tion of  the  issues  Involved  in  the  pro- 
ceeding, taking  into  consideration  the 
novelty,  complexity,  and  significance 
of  the  Ideas  advanced  and  the  ability 
of  the  applicant  of  represent  the  inter- 
ests it  espouses  competently.  Addition- 
ally, it  must  be  demonstrated  that  the 
applicant  does  not  have  sufficient  re- 
sources available  to  participate  effec- 
tively in  the  proceeding  in  the  absence 
of  an  award  under  this  program. 

If  more  than  one  applicant  repre- 
senting the  same  or  similar  interest  is 
deemed  eligible,  the  board  will  either 
select  the  applicant  which  can  make 
the  strongest  presentation  or  select 
more  than  one  applicant  if  Justified. 
Compensation  is  to  the  extent  the 
agency's  budget  for  this  purpose  will 
permit.  Payment  Is  made  as  soon  as 
possible  after  the  selected  applicant 
has  completed  its  work  and  submitted 
a  claim,  but  not  later  than  60  days 
after  a  completed  claim  Is  submitted. 

Each  applicant  should  specify  in  its 
application  which  rulemaking  actions 
and  Issues  It  proposes  to  address  If  Its 
application  for  funding  ia  approved, 
and  the  nature  of  its  proposed  work 
product.  Applicants  must  submit  as 
part  of  their  application  all  Informa- 
tion required  by  section  5.49  of  the  re- 
cently revised  DOT  regulations  gov- 
erning this  financial  asslstince  pro- 
goim  (44  FR  4675;  January  23.  1979). 
Failure  to  submit  the  required  infor- 
mation may  result  in  delays  In  evalua- 
tion and  possible  disqualification  of 
the  application. 

It  Ls  requested  that  all  comments 
concerning  this  petition  be  submitted 
with  10  copies. 


All  comments  must  be  limited  liot  to 
exceed  15  pages  in  length.  Necessary 
attachments  may  be  appended  to 
these  submissions  without  regard  to 
the  15  page  limit.  This  limitation  is  in- 
tended to  encourage  commentera  to 
detail  their  primary  argxmients  in  a 
succinct  and  concise  fashion. 

If  a  oommenter  wishes  to  submit  cer- 
tain information  under  a  claim  of  con- 
fidentiality, three  copies  of  the  com- 
plete submission,  including  purported- 
ly confidential  Information,  should  be 
submitted  to  the  Chief  Counsel. 
NHTSA.  at  the  address  given  above, 
and  seven  copies  from  which  the  pur- 
portedly confidential  Information  has 
been  deleted  should  be  submitted  to 
the  Docket  Section.  Any  claim  of  ocm- 
fientiallty  must  be  supported  by  a 
statement  demonstrating  that  the  In- 
formation falls  within  5  U.S.C.  section 
552(b)(4).  and  that  disclosure  of  the 
information  Is  likely  to  result  in  sub- 
stantial competitive  damage:  specify- 
ing the  period  during  which  the  infor- 
mation must  be  withheld  to  avoid  that 
damage;  and  showing  that  earlier  dis- 
closure would  result  In  that  damage. 
In  addition,  the  commenter  or.  In  the 
case  of  a  corporation,  a  responsible 
corporate  official  authorissed  to  speak 
for  the  corporation  must  certify  in 
writing  that  each  Item  for  which  confi- 
dential  treatment  is  requested  is  in 


fact  confidential  within  the  meaning 
of  section  S52(b)(4)  and  that  a  diligent 
search  has  been  conducted  by  the 
conunenter  or  its  employees  to  assure 
that  none  of  the  specified  Items  has 
previously  been  disclosed  or  otherwise 
become  available  to  the  public 

All  comments  received  before  the 
close  of  business  on  the  conunent  clos- 
ing date  indicated  above  will  be  consid- 
ered, and  will  be  available  for  exami- 
nation in  the  docket  at  the  above  ad- 
dress both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be  con- 
sidered. However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received 
after  the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action 
will  be  treated  as  suggestions  for 
future  rulemaking.  The  NHTSA  will 
continue  to  file  relevant  material  as  It 
becomes  available  In  the  docket  after 
the  closing  date,  and  It  is  recommend- 
ed that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

(Sees.  103.  119,  Pub.  L.  8»-563.  80  SUt.  718 
(IS  U.S.C.  1392.  1407):  dele^Uons  of  au- 
thority at  49  CFR  1.50  and  S01.8) 

Issued  on  March  12. 1979. 

Michael  M.  Finkelstein. 
Associate  Administrator 
for  Rulemaking. 
fPR  Doc.  79-8036  Piled  3-16-79;  8:45  am] 
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[3410-02-Ml 

DEPARTMENT  OF  AGUCULTURE 

AgfkuHwral  MaHioHn^  Swvlw 

mUY  HOtSE  SAUS,  KOICY,  CAUP^  CT  AL 

DopotHng  of  Stockyards 

It  has  been  ascertained,  and  notice  Is 
hereby  given,  that  the  livestock  mar- 
kets named  herein,  originally  posted 
on  the  respective  dates  specified  below 
as  being  subject  to  the  Packers  and 
Stockyards  Act.  1921,  as  amended  (7 
VS.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  said  Act  and  are.  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


FmctUty  No., 
name,  and  location  of  stockymrd 


Date  of 
poatlnc 


CA-14S    Pedley        Hone       Sale*.  Autust  M. 

Pedley.  CaUfomla.  I»M. 

OA-144    MUlen   UveMock  Market.  May  18. 1»9». 

Millen.  Oeorsla. 

OA-IM    Thomaon  Stock  Yard.  Inc..  June  1  19S9. 

Thomjon.  Oeorfla. 

MS- 127    Dixie   Stock   Tarda,    Inc..  January  7. 

Meridian.  MlolvippL  1M9. 

TN-107    aintoo  Uvertock  Auction  May  7. 19M. 

Co..  Inc..  Clinton.  Tennenee. 

TX-129    Burleeon    Dairy    Auction.  January  19. 

Inc..  Burleson.  Texu.  1099. 

TX-313    Children   LIveatock   Com-  September  28. 

mlaalon.  Childreaa.  Texaa.  1979. 

TX-1S3    Dalhart    Auction    Compa-  Novembers. 

ny.  Dalhart.  Texaa.  1998. 

TX-314    Ploreaville  Liveatock  Cora-  November  U. 

mission      Company,      Ploreaville,      1978. 

Texaa. 

TX-212    Farmera     and     Ranchera  November  9. 

Commlaalon   Company,    Lubbock.      1998. 

Texaa. 

TX-248    Plalnvlew    Uveatock    Auc-  Aprtt  SO.  1984. 

tion.  Plainview.  Texaa. 

TX-248    Quanah  Uveatock  Comm.  November  10. 

Co..  Quanah.  Texaa.  1998. 

TX-311    Lone  Star  Liveatock  Coin-  May  I.  1979. 

miaaion  Co..  San  Antonio.  Texaa. 


Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  rule.  There  is  no  legal  Justi- 
fication for  not  promptly  depostlng  a 
stockard  which  is  no  longer  within  the 
definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  nature  of  a 
rule  relieving  a  restriction  and  may  be 
made  effective  on  or  before  April  18, 
1979.  This  notice  shall  become  effec- 
tive on  March  19.  1979. 

(42  Stat.  159.  as  amended  and  supplement- 
ed; 7  U.S.C.  181  ef  <««. ) 


Done  at  Washington.  D.C.  this  12th 
day  of  March.  1979.       ^ 

Ebwaro  L.  Thompsok . 
Chief.  ReffUtration*.  Bonds,  and 
Report*      Brxinch,      Livestock 
Marketing  Division. 

[FR  Doc.  7»-8113  FUed  3-16-70;  8:49  am] 


[3410-02-M] 

Fodorel  Oroin  htapoctlon  S>rviw 

OtAJN  HANDAtOS  AO  AOVISOIY 
COAUMITTB 


Pursuant  to  the  provisions  of  section 
10<aK2)  of  the  Federal  Advisory  Com- 
mittee Act  (Pub.  L.  92-463).  notice  is 
hereby  given  of  the  following  commit- 
tee meeting: 

Name:  Oraln  Standards  Act  Advisory 
Committee. 

Date:  March  27. 1979. 

Place:  U.S.  Department  of  Agricul- 
ture, 1400  Independence  Avenue,  S.W., 
Room  2096  South  Building,  Washing- 
ton. D.C.  20250. 

Time:  9:00  a.m. 

Puri>ose:  The  purpose  of  this  meet- 
ing is  for  members  to  discuss  and 
make  recommendations  on  proposed 
regulations  to  the  Administrator.  Fed- 
eral Oraln  Inspection  Service. 

The  meeting  is  open  to  the  public 
but  space  and  facilities  are  limited. 
Public  participation  will  be  limited  to 
written  statements  submitted  before 
or  at  the  meeting  unless  their  partici- 
pation is  otherwise  requested  by  the 
Committee  chairman.  Persons,  other 
than  members,  who  wish  to  address 
the  Committee  at  the  meeting  should 
contact  Dr.  Leland  E.  Bartelt.  Admin- 
istrator. FGIS.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250 
(telephone  202/447-9170). 

Dated:  March  14,  1979. 

R.  E.  Bartelt, 
Administrator,  Federal 
Grain  Inspection  Service. 
[FR  Doc.  79-8113  PUed  3-18-79:  8:45  am] 


[341»-16-M] 

HOTf  A  OtiBC  WATBtSHfO,  MlSSISSIPfl 


Pursuant  to  Section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Ouidellnes  (40  CJFR  Part 
1500);  and  the  Soil  Conservation  Serv- 
ice Ouidellnes  (7  CFR  Part  650);  the 
Soil  Conservation  Service.  U.S.  De- 
partment of  Agriculture,  gives  notice 
that  an  environmental  impact  state- 
ment is  being  prepared  for  the  Hoffa 
Creek  Watershed.  Orenada  and  Talla- 
hatchie Counties.  Mississippi. 

The  environmental  assessment  of 
this  federally  assisted  action  Indicates 
that  the  project  may  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  resuslt  of  these 
findings.  Mr.  Chester  F.  Bellard.  State 
Conservationist,  has  determined  that 
the  preparation  and  review  of  an  envi- 
ronmental impact  statement  is  needed 
for  this  project. 

The  project  concerns  a  plan  for 
flood  prevention  and  drainage  and  re- 
ducing erosion  and  sedimentation.  The 
planned  works  of  Improvement  include 
land  treatment  and  18.2  miles  of  chan- 
nel enlargement  along  with  six  grade 
stabilization  structures  for  agricultur- 
al water  management. 

A  draft  environmental  impact  state- 
ment will  be  prepared  and  circulated 
for  review  by  agencies  and  the  public. 
The  SCS  invites  participation  of  agen- 
cies and  individuals  with  expertise  or 
interest  in  the  preparation  of  the 
draft  environmental  impact  statement. 
The  draft  environmental  Impact  state- 
ment will  be  developed  by  Mr.  Chester 
F.  Bellard.  SUte  Conservationist,  Soil 
Conservation  Service,  P.O.  Box  610. 
Jackson.  Mississippi  39205.  601-969- 
4335. 

(Cataloc  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Flood  Control  Act. 
PubUc  Law  78-534.  58  SUt.  905.) 

Dated:  March  9. 1979. 

Joseph  W.  Haas. 
Assistant      Administrator      for 
Water  Resources,  Soil  Conser- 
vation Service. 

[FR  Doc.  79-8151  FUed  3-18-79:  8:45  am] 


[6330-01 -M] 

CIVIL  AERONAUTICS  BOARD 

(Order  79-3-86:  Dockets  30313, 306751 
AMMnmEST,  MC 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Summary  of  Order  79-3-66, 
Air  Midwest  Subsidy  Rates.  E>ocket8 
30313  and  30675. 

SUMMARY:  The  Board  adopted  an 
order  directing  Air  Midwest.  Inc..  to 
show  cause  why  the  following  subsidy 
rates  should  not  be  established: 

November  14.  1976- 

January  14.  1977 $181,726 

January  15.  1977-June  30,  1978 $1,559,330 

Annual  periods  effective 

July  1. 1978 $1,497,686 

The  order  proposes  a  pasmtient  for- 
mula designed  to  distribute  the  subsi- 
dy in  amounts  roughly  proportional  to 
the  carrier's  seasonal  need  for  subsidy 
support.  It  also  establishes  that  a  car- 
rier need  not  actually  carry  mail  to  l>e 
eligible  to  receive  subsidy  under  Sec- 
tion 406  of  the  Act.  only  that  it  has 
made  its  services  available  to  the  Post 
Office  and  has  had  a  service  mail  rate 
established  for  it  by  the  B<MutL 

DATES:  Parties  must  file  notices  of 
objection  within  ten  days  of  the  date 
of  service  and  must  file  objectidns 
within  30  days  of  the  date  of  service. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  R.  Hokanson  or  James  Craun, 
Bureau  of  Pricing  and  Domestic  Avi- 
ation. Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W..  Washing- 
ton. D.C.  20428.  202-673-5132. 

The  complete  text  of  Order  79-3-66 
is  available  from  our  Distribution  Sec- 
tion. Room  516.  1825  Connecticut 
Avenue.  N.W..  Washington.  D.C.  Per- 
sons outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
79-3-66  to  the  Distribution  Section. 
Civil  Aeronautics  Board,  Washington. 
D.C.  20428. 

By  the  Civil  Aeronautics  Board: 
March  13. 1979. 

Phyllis  T.  Kaylor, 
Secretary. 
[FR  Doc  79-8268  FUed  3-16-79;  8:45  am] 


[6320-01-M] 

NOtTNBtN-na  SHOW-CAUSi  PtOC^DMG 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order,  Northern- 
Tier  Show-Cause  Proceeding  (79-3-60). 

SUMMARY:  The  Board  is  proposing 
to  award  new  and  improved  authority 
to  the  following  carriers  over  the  fol- 


NOTICES 

lowing  routes  along  the  Northern  Tier 
from  Alaska  to  the  East  Coast: 

(1)  Alaska  Airlines  (ASA).'  North 
Central  Airlines,  Allegheny  Airlines, 
American  Airlines,  and  Wien  Air 
Alaska— Minneapolis/St.  Paul-Balti- 
more/Washington. 

(2)  Allegheny,  North  Central— Mln- 
neapolis/St.  Paul-New  York/Newark. 

(3)  Hughes  Airwest,  'Allegheny, 
North  Central,  Braniff  Airways,  and 
Ozark  Air  Lines— Minneapolis/St. 
Paul -Spokane-Seattle/Portland. 

(4)  Frontier  Airlines,  Western  Air 
Lines— Billings-Helena. 

(5)  Frontier— Denver-Helena, 
Denver-Pocatello/Idaho  Falls. 

(6)  United  Air  Lines— Spokane-Chi- 
cago. 

(7)  ASA.'  Wien,  Western— Anchor- 
age-Minneapolis/St. Paul. 

(8)  Western— Seattle/Portland-Spo- 
kane-Great Falls-Bllllngs-Minneapo- 
Us/St.  Paul-MUwaukee-Baltimore/ 
Washington. 

(9)  ASA.'  Wien— Portland/Seattle- 
Spokane-BCissoula-Great  Falls-Bill- 
ings-Minneapolis/St. I*aul. 

(10)  Braniff— Anchorage-Seattle/ 
Portland  Spokane-Great  Falls-Bill- 
ings-MinneiU>olis/St.  Paul-Milwaukee- 
Baltimore/Washington. 

(11)  Northwest  Airlines— Spokane- 
Missoula-Great  Falls-Bozeman-Bill- 
ings-Salt  Lake  C^ty-Denver.* 

(12)  Allegheny— Mlnneapolls/St. 
Paul-Philadelphia. 

In  addition,  the  Board  is  awarding 
interim  exemption  authority  to  ASA 
and  Western  to  permit  them  to  pro- 
vide (1)  unrestricted  service  among 
and  between  the  points  Spokane.  Mis- 
soula. Helena,  Butte,  Bozeman.  Great 
Falls,  Billings.  Bismarck-Mandan.  Ja- 
mestown. Fargo,  and  Grand  Forks;  (2) 
Service  among  and  between  any  of 
those  points,  on  the  one  hand,  and  An- 
chorage, Seattle,  Portland,  Minneapo- 
lis/St.  Paul,  Milwaukee  (Western 
only),  Baltimore,  and  Washington*  on 
the  other;  and  (3)  service  among  and 
between  the  points  In  (2),  provided 
that  all  flights  operated  under  this  ex- 
emption authority  serve  one  or  more 
of  the  points  listed  in  (1).«  ASA's  ex- 
emption authority  is  further  condi- 
tioned to  require  that  the  current 
level  of  service  be  maintained  at  five 
Southeast  Alaska  points  as  well  as  »t  a 
number  of  bush  points  served  through 
subcontract. 

The  complete  text  of  this  order  Is 
available  as  noted  below. 


'The  authority  wlU  be  conditioned  to  re- 
quire the  maintenance  of  June  13,  1978, 
service  levels  at  five  subsidy-eUgible  points 
and  at  bush  points  In  Southeast  Alaska. 

'Authority  between  Anchorage  and  Seat- 
tle and  Portland  is  excluded. 

'Authority  between  Denver  and  %x>kane 
is  excluded. 

'Spokane  meets  this  requirement  only 
after  one  dally  round  trip  lerving  at  least 
one  of  the  other  smaU  points  is  provided. 
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DATES:  All  interested  persons  having 
objections  to  the  Board  issuing  an 
order  making  final  the  tentative  find- 
ings and  conclusions  shall  file,  by 
April  12,  1979.  a  statement  of  objec- 
tions, together  with  a  summary  of  tes- 
timony, statistical  data,  and  other  ma- 
terial expected  to  be  relied  upon  to 
support  the  stated  objections.  Such  fil- 
ings shall  be  served  upon  all  parties 
listed  below.  Persons  having  objections 
to  the  award  of  any  of  the  interim  ex- 
emption authority  described  above 
shall  file  with  the  Board  and  serve  on 
the  same  parties,  no  later  than  April 
23.  1979,  answers  Indicating  the  rea- 
sons for  the  objections. 

ADDRESSES:  Objections  to  the  issu- 
ance of  a  f insil  order,  or  answers  to  the 
exemption  awards,  should  be  filed  in 
the  Dockets  Section.  Civil  Aeronautics 
Board,  Washington.  D.C.  20428,  in  the 
following  dockets: 

Obiections  to  issuance  of  a  final 
order:  Docket  35023. 

Anstoers  to  exemption  awards:  Dock- 
ets 33240,  33593,  33729. 

In  addition,  copies  of  such  filings 
should  be  served  on  Alaska  Airlines; 
Allegheny  Airlines;  American  Airlines; 
Braniff  Airways;  Frontier  Airlines; 
Hughes  Airwest:  North  Central  AIT' 
lines;  Northwest  Airlines;  Ozark  Air' 
lines;  United  Air  Lines;  Western  Air 
Lines;  Wien  Air  Alaska;  C^ty  of  Great 
Falls;  Alaska  Transportation  Commis- 
sion; Champion  International  Corpo- 
ration; Seattle  Parties;  Spokane  Par- 
ties; State  of  Minnesota:  Minneapolis- 
St.  Paul  Metropolitan  Airports  Com- 
mission; Missoula  Area  Chamber  of 
Commerce;  City  of  Missoula;  Missoula 
County;  CJhamber  of  Commerce  of 
Bozeman,  Montana;  State  of  Mary- 
land; Control  Data  Conjoration;  and 
the  Great  Falls  Area  Chamber  of 
Commerce. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Anne  W.  Stockvis,  Bureau  of  Pricing 
and  Domestic  Aviation,  Civil  Aero- 
nautics Board,  1825  Connecticut 
Avenue,  NW.,  Washington.  D.C. 
20428,  (202)  673-5354. 

SUPPLEMENTARY  INFORMATION: 
In  the  event  no  objections  are  filed, 
the  Board  will  enter  an  order  making 
final  the  tentative  findings  and  con- 
clusions contained  in  the  show-cause 
order.  The  interim  exemption  awards 
are  effective  until  60  days  after  final 
Board  decision  in  this  proceeding, 
except  the  authority  to  serve  James- 
town, N.D..  which  is  effective  until  60 
da.y%  after  final  Board  action  in  any 
certification  proceeding  which  in- 
volves Jamestown,  or  in  any  section 
401(J)  or  419  proceeding  involving  that 
point,  whichever  occuirs  first.  Finally, 
the  Board  may  amend  or  revoke  the 
exemption  authority  at  any  time  in  its 
discretion  without  hearing. 
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The  complete  text  of  Order  79-3-60 
is  available  from  the  Distribution  Sec- 
tion, Room  516.  dvU  Aeronautics 
Board.  1826  Connecticut  Avenue.  NW.. 
'  Washington,  DC.  20428.  Persons  out- 
side the  metropolitan  area  may  send  a 
postcard  request  for  order  79-3-60  to 
that  address. 

By    the    Civil    Aeronautics    Board: 
March  12.  1979.  i 

Phylus  T.  Kaylor. 
Secretary. 

(PR  Doc.  79-8386  PUed  S-10-7*:  8:45  un] 


[6335-01-M] 

COMMISSION  ON  CIVIL  RIGHTS 

nOtlDA  AOVISOtY  COMAUTTR 

Ag««id«  and  N*Mc«  •!  Op**  M««t{«9 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  press  conference 
of  the  Florida  Ad\'isory  Committee 
(SAC)  of  the  Commission  will  convene 
at  2:00  p.m.  and  will  end  at  4:40  p.m. 
on  March  22.  1979,  Plaza  II  Room. 
Howard  Johnson  Plaza  Motel,  200  SE 
2nd.  Miami.  Florida  33131. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  SSouthem  Re- 
gional Office  of  the  Commission.  75 
Piedmont  Avenue.  N.E.  Atlantic.  Geor- 
gia 30303. 

The  purpose  of  this  meeting  is  to 
discuss  recommendations  for  Police 
Review  Board  for  the  Dade  County 
Public  Safety  Department. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  March 
13,  1979. 

JOHIf  I.  BiNKLEY, 

Advisory  Committee 
Management  Officer. 
[PR  Doc.  79-«l47  Piled  3-16-T9:  8:45  ami 


[6335-01 -M] 

NO«TH  DAKOTA  ADVISORY  COMMITTEE 
A9*nd«  ond  N«Hc«  of  Op*n  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Conunlssion  on 
Civil  Rights,  that  a  planning  meeting 
of  the  North  Dakota  Advisory  Com- 
mittee (SAC)  of  the  Commission  will 
convene  at  1:00  p.m.  and  will  end  at 
3:00  p.m.  on  April  12.  1979.  at  209  East 
Broadway  Suite  No.  1,  Bismarck. 
North  DakoU  58501. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Rocky  Moun- 
tain Regional  Office  of  the  Commis- 


sion. 1405  Curtis  Street.  Denver.  Colo- 
rado 80202. 

The  purpose  of  this  meeting  is  an 
orientation  meeting  for  newly  rechar- 
tered  SAC,  planning  for  future  activi- 
ties, update  on  recent  dvil  rights  activ- 
ities. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules 
and  ReguUaions  of  the  Commission. 

Dated  at  Washington.  D.C.,  March 
13,  1979. 

JOHIf  I.  BlNKLTY, 

AdviMory  Committee 
Management  Officer. 

(PR  Doc.  79-8148  PUed  >-l«-79;  8:45  am] 


[6335-01 -Ml 

WASHINGTON  ADVISORY  COMMITTEE 
Agondo  ond  Nolico  of  Opon  Mooting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu- 
lations of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Washington  Advisory  Commit- 
tee (SAC)  of  the  Commission  will  con- 
vene at  9:00  p.m.  and  will  end  at  10:00 
p.m.  on  April  7,  1979.  at  915  Second 
Avenue.  Room  2854,  Seattle.  Washing- 
ton 98174. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit- 
tee Chairperson,  or  the  Northwestern 
Regional  Office  of  the  Commission. 
915  Second  Avenue.  Seattle.  Washing- 
ton 98174. 

The  purpose  of  this  meeting  is  to 
discuss  Administration  of  Justice 
Open  Meetings  and  program  plans. 

This  meeting  will  be  conducted  pur- 
suant to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington.  D.C.,  March 
13.  1979. 

JoHM  I.  BiioaxT. 

Advisory  Committee 
Management  Officer. 
(PR  Doc.  79-8149  PUed  3-16-79:  8:45  am] 


[3510-13-M] 

DEPARTMENT  OF  COMMERCE 

Notional  Buroow  of  Standard* 

FEDERAL  I/O  CHANNEL  LEVEL  MTBtFAa 
STANDARDS 

Exdudon  Critorio  and  Procodwro*  for 
Maintaining  Exdwtion  List 

The  approval  by  the  Secretary  of 
Commerce  of  three  input/output  (1/ 
O)  channel  level  Inteiiface  standards 
was  announced  In  the  Fcderal  Regis- 
ter on  February  16.  1979  (Vol.  44.  No. 
34.  pp.  10098-10101).  Those  three 
standards  are: 

Federal  Information  Processing 
Standards  Publication  60.  I/O  Chan- 


nel Interface;  Federal  Information 
Processing  Standards  Publication  61. 
Channel  Level  Power  Control  Inter- 
face; and  Federal  Information  Process- 
ing Standards  Publication  62.  Oper- 
ational Specifications  for  Magnetic 
Tape  Subsystems. 

In  the  first  of  these  standards,  it  was 
stated  that: 

This  standard  is  applicable  to  the  ac- 
quisition of  all  ADP  systems  and  pe- 
ripheral equipment  for  those  systems 
except  those  minicomputer,  microcom- 
puter, and  other  small  scale  systems 
which  are  specifically  excluded  by  the 
National  Bureau  of  Standards  (NBS). 
A  list  of  such  currently  excluded  sys- 
tems and  the  current  criteria  for  ex- 
clusion will  be  developed  and  main- 
tained by  NBS  and  will  t>e  periodically 
distributed  to  all  Federal  agencies  and 
be  publicly  available  upon  request. 

A  primary  concern  In  excluding 
smaller  systems  from  the  requirement 
to  conform  with  these  standards  is  the 
cost  of  using  such  a  complex  Interface 
relative  to  the  cost  of  these  smaller 
systems.  Therefore,  the  exclusion  cri- 
teria are  based  on  the  projected  cost 
to  the  Government  of  ADP  systems 
for  which  these  standards  are  applica- 
ble. Accordingly.  ADP  systems  having 
a  Government  purchase  price  of  leu 
than  $400,000  in  their  maximum  nor- 
molly  employed  configuration  are  to 
be  incorporated  in  the  initial  exclu- 
sion list 

In  this  context,  the  "maximum  nor- 
mally employed  configuration"  in- 
cludes all  system  hardware  In  a  "tight- 
ly-coupled" system  usually  enclosed 
within  a  single  room,  but  does  not  in- 
clude modems  or  remote  terminals. 
Only  those  terminals  necessary  to 
serve  as  operator's  console(s)  are  in- 
cluded in  the  "maximum  normally  em- 
ployed configuration.-  The  cost  of  op- 
erating system  software  is  to  be  in- 
cluded In  the  system  purchase  price, 
but  not  that  of  language  processors, 
applications  software,  and  other 
system  software  such  as  data  base 
management  systems. 

It  should  be  noted  that,  if  a  system 
Is  on  the  exclusion  list,  all  configura- 
tions of  that  system— not  Just  the 
"maximum  normally  employed  con- 
figuration"—are  exempt  from  con- 
formance with  these  Interface  stand- 
ards. If,  In  the  process  of  procuring 
computer  systems  or  peripherals,  a 
Federal  agency  receives  a  bid  for  a 
system  on  the  exclusion  list  and  if 
that  system  is  selected  for  acquisition, 
then  compliance  with  these  Federal 
interface  standards  is  not  required. 
The  same  holds  true  for  the  enhance- 
ment of  previously  Installed  systems 
which  are  on  the  exclusion  list. 

Use  of  this  type  of  criteria  Is  Intend- 
ed to  simplify  the  exclusion  process 
with  regard  to  both  its  maintenance 
by  NBS  and  its  use  by  Federal  agen- 


cies and  vendors  when  planning  for 
future  ADP  systems.  The  $400,000 
threshold  will  be  used  by  NBS  In  es- 
tablishing and  updating  the  exclvislon 
list  taking  Into  account  all  technical, 
economic,  and  equipment  availability 
information  known  to  NBS  staff. 

As  a  first  step  In  establishing  the  ex- 
clusion list,  NBS  has  developed  a  pro- 
posed initial  exclusion  list.  Any  party 
may  obtain  a  copy  of  that  list  by  send- 
ing a  written  request  to  the  Director, 
Institute  for  Computer  Sciences  and 
Technology  (ICST).  National  Bureau 
of  Standards.  Washington,  D.C.  20234. 
Written  coounents  regarding  the  pro- 
posed Initial  list  should  be  sent  to  the 
Director.  ICST.  and  must  be  post- 
marked not  later  than  May  4,  1979. 
Following  review  of  these  comments, 
NBS  will  establish  the  initial  exclusion 
list  and  announce  the  availability  of 
that  list  In  the  Federal  Register. 

Once  the  exclusion  list  has  been  es- 
tablished, all  parties  will  be  invited  to 
submit  to  the  Director,  ICST,  com- 
ments or  recommendation^  regarding 
that  list.  Comments  specifically  Identi- 
fying candidate  systems  which  should 
be  added  to  or  removed  from  the  ex- 
clusion list  will  be  especially  encour- 
aged. Such  comments  should  Include 
Information  supporting  the  proposed 
addition  or  removal  Any  comments 
submitted  which  are  deemed  by  the 
sender  to  contain  confidential  or  pro- 
prietary Information  should  be  appro- 
priately designated  and  marked. 

NBS  win  maintain  a,  mailing  list  of 
vendors,  Federal  agencies,  and  other 
interested  parties  to  whom  copies  of 
the  current  exclusion  list  will  be  sent 
on  a  regular  basis.  Any  parties  wishing 
to  be  included  in  this  mailing  list 
should  send  a  written  request  to  the 
Director.  ICST.  Notice  of  any  pro- 
posed changes  in  the  exclusion  list  will 
be  published  In  the  Fedehai.  REcisrtB 
and  will  also  be  sent  to  all  those  on 
the  mailing  list.  Interested  parties  will 
then  be  allowed  forty-five  (45)  days  in 
which  to  submit  written  comments  re- 
garding the  proposed  changes.  Follow- 
ing this,  NBS  will  make  a  determina- 
tion on  the  proposed  changes  and  an- 
nounce that  determination  In  the  Fed- 
eral Register.  Written  notice  of  that 
determination  will  also  be  sent  to  all 
parties  on  the  mailing  list  and  to  any 
other  parties  who  have  otherwise  Indi- 
cated a  desire  to  be  so  informed. 

The  exclusion  list  developed  accord- 
ing to  the  procedures  outlined  above 
will  be  used  In  conjunction  with  the 
applicability  provisions  of  the  Federal 
I/O  channel  level  Interface  standards. 
This  list  and  the  exclusion  criteria  are 
not  a  part  of  the  standards  them- 


selves, but  are  provided  for  in  the 
standards. 

Dated:  March  15.  1979. 

Ernest  Ambler. 
iMrector. 

(PR  Doc.  79-8294  PUed  3-16-79:  8:45  ami 


[3510-17-M] 

Offkoof  tfco  Socrotory 

ADVISORY  COMMITTEES 

Solicitation  of  Public  Viow*  on  EstontioUty 

In  accordance  with  section  7(b)  of 
the  Federal  Advisory  Committee  Act, 

5  U.S.C.  App.,  and  Office  of  Manage- 
ment and  Budget  Circular  A-83. 
Transmittal  Memorandum  No.  5.  as  re- 
vised, this  Department  is  commencing 
a  comprehensive  review  into  the  essen- 
tiality of  its  advisory  committees.  To 
comply  with  the  law.  the  Department 
is  undertaking  this  annual  review  of 
each  advisory  committee  to  determine: 
(1)  whether  such  committee  Is  carry- 
ing out  its  purpose;  (2)  whether,  con- 
sistent with  the  provisions  of  applica- 
ble statutes,  the  responsibilities  as- 
signed to  It  should  be  revised;  (3) 
whether  it  should  be  merged  with 
other  advisory  committees;  or  (4) 
whether  it  sould  be  abolished.  This 
review  will  cover  each  of  the  96  adviso- 
ry committees  officially  chartered 
under  the  Federal  Advisory  Commit- 
tee Act,  as  of  December  31,  1978,  The 
names  of  these  committees  and  the  re- 
sponsible Commerce  Department  com- 
ponent are  accounted  for  in  the  listing 
below. 

Public  comment  Is  hereby  solicited 
on  the  abolishment,  consolidation,  or 
continuation  of  efu:h  of  these  commit- 
tees. Such  comments  should  be  ad- 
dressed as  follows:  U.S.  Department  of 
Commerce.  Assistant  Secretary  for  Ad- 
ministration, Room  5830,  14th  and 
Constitution  Avenue.  N.W..  Washing- 
ton, D.C.  20230. 

Comments  received  by  April  6,  1979 
In  response  to  this  solicitation  will  be 
considered  by  the  Department  In  the 
course  of  Its  comprehensive  review.  All 
comments  which  are  received  will  be 
available  for  public  ins[>ection  and 
copying  at  the  Department's  Central 
Reference  and  Records  Facility,  Room 
5319.  Main  Commerce  Building,  14th 

6  Constitution  Avenue.  N.W..  Wash- 
ington, D.C.  20230.  Any  questions  re- 
garding this  matter  may  be  directed  to 
Mr.  Donald  Budowsky.  Office  of  Orga- 
nization and  Management  Systems, 
Room  5319.  Main  Commerce  Building, 
telephone:  202-377-4217. 

Dated.  March  13.  1979. 

Guy  Chamberlin.  Jr., 
Acting  Assistant  Secretary 
for  Administration. 
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UA  DiPAxncxiiT  or  Coaooscs  AovnosT  Comorms 
(Chartered  under  Pub.  L.  tS-46I  m  of  Dec.  SI.  ItTS] 


Reporttng 
mpfrfftrflltr* 


Advtaory  Bo«rd  to  the  VS.  Merchant  Martne  Aemdemy . 
Adrlmon  Ooounittee  on  EMt-Weet  Trmde . 


Afhriaory  Catnmlttee  on  FadenU  RoUer  on  IndurtrUl  InnorMlon 

Advtaory  OommlttM  on  Fin  Trmininc  and  IdueaUon  (or  tlie  NFPCA . 
AMaorj  Committee  for  Intaraatiooal  Leckl  MetrolocT- 


MARAD 
ITA 

0/AS4MT 
D8PA 


Board  ot  VWton  for  the  NAtlamJ  Awdemy  for  PIre  Pra*enUan  *  Control. 
BuIIdinc  TeehnoiocT  Adrlaory  Conunlttee . 


OeoBut  Advtaory  OommlttM  on  Agriculture  StAUaUei . 


Oenmt  Adrtoory  Committee  of  the  Ameriemn  "i^^wMnti.  Amodatlon. 


Cenaue  Adrtaonr  Committee  of  tlie  American  Marketiac  AaMdation_ 


Oenaua  Advtoory  Committee  for  tlie  American  Statietical  Amodatlon 

CmnM  Adrtoory  Committee  on  tbe  Aaian  and  Pacific  Amertcao*  Population  (or  IMO 
■. 

Advtoory  Committee  on  the  Black  Population  for  ttie  IMO  CetHoa- 
Adrtoory  Committee  on  Houalnt  for  IMO  Cenaua 


Advtoory  Committee  on  Population  Statlatlci. 


CMMua  Advtoory  Committee  on  the  Spantoh  Origin  Population  for  tiie  IMO  Canaui- 

Coaatal  Zone  Management  Advtoory  r:im„mit±M»  

Commeiue  Tectmlcal  Adviaory  Board  (CTAB).. 


Committee  of  ISAC  Chairman  for  Multaateral  Trade  Negotiatlona . 


Computer  Perlpherala.  Component*,  and  Related  Test  Equipment  Technical  Advtoo- 
ry Committee. 
Computer  Byitema  Teclmlcal  Advtoory  Committee  _-________«-««-__.._««_____>_», 

Boonomic  Advinry  Board  -  -  ,       ,  

BecUwiomagnetlc  Radiation  Management  Adviaory  rmmrn 


DSPA 
UBS 

CPiBua 

CKN8U8 
CPI808 
CEN8(J8 
CC>(8U8 

CEHBUa 

CDUU8 

C'RWBUli 

CKN8U8 

NOAA 

0/A»«AT 

ITA 

ITA 


Bectroolc  Inatmmentatioa  Technical  Advisory  Committee.. 
Ramatteta'  Textile  Advtoory  Committee. 
Flaliery  Management  Coilncila  (PMCK 
Caribbean  FMC 


AdTlKiry  Panel  for  the  Caribbean  PMC. 


Setentlfle  and  BUttotlcal  Committee  for  tbe  rfiiWMmn  PMC. 
Oulf  of  Mexleo  PMC 


Advtoory  Panel  for  the  Oulf  of  Mexico  PMC 

adentlflc  and  Bfattoflcal  Committee  for  the  OuM  of  Mexleo  PMC. 
Mid- Atlantic  PMC. 


Advtoory  Panri  for  the  Mid-Atlantic  PMC . 


Scientific  and  Statlatlcal  Committee  for  tbe  Mid-Atlantic  PMC. 
RewbglandPMC. 


AdviMry  Panel  for  the  Rev  Ragland  TUC . 


Bclentiflc  and  Statlatlcal  Committee  for  the  New  Biglaiid  PMC- 
Rorth  Padfle  PMC 


Adviaory  Panel  for  the  North  Pacific  PMC. 


Scientific  and  Stattotleal  Committee  for  tbe  North  Pacific  PMC . 

Pacific  PMC . 


Adviaory  Panel  for  the  Pacific  PMC. 


Scientific  and  Statlatlcal  Committee  for  the  South  Atlantic  PMC- 
South  Atlaotie  PMC • 


Advtoory  Panel  for  the  South  Atlantic  PMC- 


Sdentlflc  and  Statlatlcal  Committee  for  tiie  South  AtlanUe  PMC. 
Weatem  PMdfle  PMC 


Adviaory  Panel  for  the  Weatem  Pacific  PMC. 


Sclentifle  and  Statistical  Committee  for  the  Western  Padfle  PMC. 

Prequency  Management  Adviaory  Council 

Importen*  Textile  Adviaory  Committee. 


Industry  Policy  Advisory  Committee  for  Multilateral  Trade  Negotiations  (MTN) . 
Industry  Sector  Adviaory  Committee  (ISAC)  on  Aerospace  Equipment  for  MTN_ 
ISAC  on  Automotive  Equipment  for  MTN . 


ISAC  on  Communication  Equipment  and  Non-Consumer  Dectnmlc  Equipment  for 

MTN. 
ISAC  on  Conrtractton.  Mtailag.  Agricultural  and  OQ  Pleld  Machinery  and  EaulD- 

ncnt  for  MTN.  — .-.^ 

ISAC  on  Consumer  Electraoic  Produeta  and  Household  Appliances  for  MTN_____ 

ISAC  on  Drugs.  Soaps.  Ctoanera.  and  ToUet  PreparaUona  for  MTN 

ISAC  on  Beetrical  Machinery.  Power  BoUen.  Nuclear  Reactora.  and  Kaglam  and 
Turbines  fOr  MTN. 

ISAC  on  Pmtous  Metato  and  Producto  for  MTN 

MAC  on  Pood  and  Kindred  ProducU  for  MTN 

ISAC  on  Hand  Toota.  Cutlery,  and  Tableware  for  MTN__ 

ISAC  on  Industrial  ChemkaUs  and  Pertlllaeta  for  MTN 

ISAC  on  Leather  and  ProducU  fbr  MTN . 


ISAC  on  Lumber  and  Wood  Products  for  MTN_____ 

tBAC  on  Marti  tne  Tools-Otbar  Metatworking  Equipment  and  Other  Nonelectrical 

Machinery  for  MTN. 
ISAC  on  Misoellaneoua  Manufacturea.  Toya.  Musical  Instruments.  Pumiture.  Etc. 

for  MTN. 

ISAC  on  Nonferroua  Metala  and  ProducU  for  MTN 

ISAC  on  Otflee  and  Computer  Equipment  fnrimt 


ITA 

Chief 

NTIA 

ITA 

ITA 

NOAA 
NOAA 
NOAA 
NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

ROAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NOAA 

NTIA 

ITA 

ITA 

ITA 

ITA 

ITA 

ITA 

ITA 
ITA 
ITA 

ITA 
ITA 
TTA 
ITA 
ITA 
ITA 
ITA 

ITA 

ITA 
ITA 


VOL  44,  HO.  U    mOmAt,  MAKH  If.  1979 


UMI 


NOTICES 


16469 


—Continued 


Committee 


Reporting 
raapooalbillty* 


IBAC  en  Other  Fabricated  Metal  Pradnete  fdr  MTN . 


ISAC  on  Paints.  Oum  and  Wood  Chfrnlfala.  and  Mtonritoneoaa  Cbemlcal  ProducU 
for  MTN. 

ISAC  on  Paper  and  ProducU  for  MTN 

BAC  on  Pbotogtaphic  Equipment  and  Supplies  for  MTN_ 


.  ISAC  on  Railroad  Equipment  and  Mtoortlaneoua  Transportation  Equlmnent  for 
MTN. 

ISAC  on  RetaOing  tor  MTN 

ISAC  on  Rubber  and  Plasties  Mat^ato  for  MTN „.. 

ISAC  on  Scientific  and  Oontrolling  InstnunenU  for  MTN_ 
ISAC  on  Stone.  Clay,  and  Glass  ProdneU  (or  MTN_____ 
ISAC  on  Textiles  and  Apparel  for  MTN. 


Management-Imbor  Textile  Advisory  Conunlttee. 
Marine  Fisheries  Advtoory  Committee- 


National  Adviaory  Committee  on  Oceans  and  Atmosphere. 
National  Bureaa  of  Standards  VtolUng  Committee. 


NaUonal  Laboratory  Accreditation  Criteria  Conunlttee  for  Ptcshly  Mixed  Field  Con- 
crete. 

National  laboratory  Accreditation  Criteria  Committee  for  Thermal  Insulation  Ma- 
terials. 

National  Public  Advisory  Committee  on  Regional  Economic  Development. 

Numerically  Controlled  Machine  Tool  Technical  Advlaoiy  Committee.. 

Patent  and  Trademark  Office  Advisory  Commlttee______________ 

President'*  T^iifil  CooneO  _...._..__._.__„. ...„._..„„ 

President's  Export  CouncU  Suboommlttee  on  Export  AdminiMratlon._ 

PubUc  Advtoory  Committee  for  Trademark  Att^m 

flea  Grant  Review  ftael ™__ 


Semiconductor  Technical  Adviaory  Committee 

Telecommunication*  Equipment  Technical  Advtoory  Committee. 
Travel  Advtoory  Board . 


VB.  DfMARSAT  (IntemaUonal  Maritime  Satdllte)  Preparatory  Committee  Work- 
ing Group. 


ITA 
ITA 

ITA 
ITA 
ITA 

ITA 

ITA 

ITA 

ITA 

ITA 

ITA 

NOAA 

NACOA 

NB8 

0/AS-8&T 

0/A»-SftT 

EDA 

ITA 

PATENT 

ITA 

ITA 

PATENT 

NOAA 

ITA 

ITA 

X78TS 

NTIA 


*  Acnmyms  used  are  a*  follows: 
EDA— Economic  Development  Administration. 
ITA— Industry  and  Trade  Administration. 
MARAD— Maritime  Administration. 

NACOA— National  Adviaory  Committee  on  OceaiM  and  Atmoapbere. 
NB8— National  Bureau  of  Standarda. 
NOAA— National  Oceanic  and  Atmospheric  Administration. 
NTIA— National  Teleoommunlcationa  and  Information  Administration. 
0/AS.8*T— Office  of  Assistant  Secretary  (Or  Science  and  Technology. 
PATIENT— Patent  and  Trademark  Office. 

USPA— United  States  Fire  Admlnlstrmtlon  (formerly  the  National  Fire  PrevenUon  and  Control  Admin- 
istration). 

C8T8— Onlted  State*  Travel  Service. 

[FR  Do<x  79-8146  FUed  S-lS-79:  8:45  am] 


[6351-01-M] 

COMMODITY  FUTURES  TRADING 
COMMISSION 

PlOPOSiO  FUTURES  CONTRACT 

A VQIMD  Mfy f  VOfPSCflOfl 

In  the  dcxsument  appearing  on  page 
13557  iiyttie  Federal  Register  of 
March  1^1979  regarding  the  Frozen 
Broiler  Chicken  Mercantile  Exchange, 
the  telephone  number  for  the  EJxecu- 
tive  Secretaritat  is  incorrect.  The  cor- 
rect telephone  number  is  (202)  254- 
6314. 

Gary  Li.  Seevers, 
Acting  Chairman. 
March  3, 1979. 
[FR  Doc.  79-8097  Piled  3-18-79;  8:4S  am] 


[3810-70-M] 

DEPARTMENT  OF  DEFENSE 

OffiMof  Hi«  Socrotary 
Dafans*  Sdonco  to«rd  Task  Fore*  mi  Mflb 


/■:. 


The  Defense  Science  Board  Task 
Force  on  High  Energy  Lasers  will  ineet 
in  closed  session  on  April  6-7,  1979  in 
Washington.  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of  De- 
fense and  the  Under  Secretary  of  De- 
fense for  Research  and  EIngineering  on 
Scientific  and  Technical  Matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 
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A  meetlnc  of  the  Task  Force  on 
High  Energy  Laaera  haa  been  ached- 
uled  for  April  e-7.  1979  to  review  spe- 
cific aspects  of  laser  devices,  pointing 
and  tracking,  and  optics  technology. 
The  Task  Force  will  focus*  on  major 
technical  issues  that  may  limit  the 
performance  characteristics  and  po- 
tential utility  of  high  energy  lasers  to 
missions  of  interest  to  the  Department 
of  Defense. 

In  accordance  with  5  XJB.C,  App.  I 
10<d)  (1976).  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed 
in  5  U^.C.  552b(cKl)  (1976).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  14. 1979. 

H.  E.  LoroAHL. 
Deputy     Director,     Correspond- 
ence and  Directives,  Washing- 
ton Headquarters  Services,  De- 
partment of  Defense. 

(FR  Doc.  79-8208  FUed  S-lft-79:  8:49  am] 


Dated:  March  14. 1979. 

H.E.  LoroAHL. 
Deputy    Director,     Correspond- 
ence and  Directives,  Washing- 
ton HeadQuarters  Services,  De- 
partment of  Defense. 
[FR  Doc.  7»-8210  PUed  »-l»-79:  8:48  am] 


[3S10-7»-M] 

OCfWM  SYSTfMS  MANAOCAAfNT  COUMf 


(3810-70-M] 

DffCNSC  SCIfNCS  BOAIO  TASK  FOia  ON  V/ 
STOl  AIICIAFT,  PHASf  ■ 

The  Defense  Science  Board  Task 
Force  on  V/STOL  Aircraft.  Phase  n 
will  meet  in  closed  session  on  April  10. 
1979  in  Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of  De- 
fense and  the  Under  Secretary  of  De- 
fense for  Research  and  Engineering  on 
scientific  and  technical  matters  as 
they  affect  the  perceived  needs  to  the 
Department  of  Defense. 

A  meeting  of  the  Task  Force  on  V/ 
STOL  Aircraft.  Phase  II  has  been 
scheduled  for  April  10.  1979  to  evalu- 
ate the  potential  of  V/STOL  technol- 
ogy for  future  military  and  naval  mis- 
sions. 

In  accordance  with  5  \3S.C.  App.  I 
10(d)  (1976).  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(cKl)  (1976).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 


A  meeting  of  the  Defense  Ssrstems 
Bfanagement  College  Board  of  Vlsiton 
will  be  held  in  BuUding  202.  Fort  Bel- 
voir,  VA.  on  Monday,  7  May  1979, 
from  8:30  ajn.  until  5:00  pjn.  The 
agenda  wiU  include  a  review  of  the 
educational,  research  and  publications 
accomplishments  and  plana,  resources, 
and  operations.  The  meeting  is  open  to 
the  public:  however,  because  of  limita- 
tions on  space  available,  allocation  of 
seating  will  be  made  on  a  first-come, 
first-served  basis.  Persons  desiring  to 
attend  should  call  the  DSMC  Director. 
Operational  Support  and  Administra- 
tion (703-664-1175)  to  reserve  a  seat. 

Dated:  March  14, 1979. 

H.  E.  LoroAHL. 
Deputy    Director,     Correspond- 
ence   and    Directives,    Room 
3B948,  Pentagon,  Washington, 
DC  20301. 
[FR  Doc.  79-8309  FUed  S-16-79:  8:45  am] 

[6450-01-M] 

DEPARTMENT  OF  ENERGY 
ALASKA  POWR  AOMIMSTKATION 


AGENCY:  Alaska  Power  Administra- 
tion. Department  of  Energy 

ACTION:  Notice  of  extension  of  power 
rates. 

SUMMARY:  On  March  9.  1979.  the 
Assistant  Secretary  for  Resource  ap- 
plications confirmed  and  approved,  on 
an  interim  basis,  an  extension  of  Rate 
Schedule  SN-P-1  for  wholesale  firm 
power  service  from  the  Snettisham 
Project.  Alaska,  effective  April  1.  1979. 
The  rate  is  subject  to  confirmation 
and  approval  by  the  Federal  Energy 
Regulatory  Commission  on  a  final 
basis. 


DATES:  The  effective  date  for  the 
power  rates  on  an  interim  basis  is 
April  1. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert     J.     Cross.     Administrator. 

Alaska  Power  Administration.  P.O. 

Box  50.  Juneau.  Alaska  99802. 

John  J.  DiNucci.  Office  of  Power 
Marketing  Coordination.  Depart- 
ment of  Energy,  12th  Street  Si  Penn- 
sylvania Avenue,  NW..  Washington, 
DC  20461. 
SUPPLEMENTARY  INFORMATION: 
The  Snettisham  Project  Power  Rate 
Schedule  SN-F-1  was  approved  by  the 
Secretary  of  the  Interior  for  the  five- 
year  period  from  December  1,  1973 
through  November  30.  1978.  On  No- 
vember 28.  1978,  the  Assistant  Secre- 
tary for  Resource  Applications  of  the 
Department  of  EInergy  extended  the 
rate  schedule  for  a  period  of  4  months 
through  March  31,  1979.  By  Delega- 
tion Order  No.  0204-33.  effective  Janu- 
ary 1. 1979,  43  FR  60636  (December  28. 
1978),  the  Secretary  of  Energy  dele- 
gated to  the  Assistant  Secretary  for 
Resource  Applications  the  authority 
to  confirm,  approve,  and  place  in 
effect  power  and  transmission  rates  on 
an  interim  basis  and  delegated  to  the 
Federal  Energy  Regulatory  Commis- 
sion the  authority  to  confirm  and  ap- 
prove such  rates  on  a  final  basis. 

The  rates  to  be  placed  in  effect  on 
an  interim  basis  will  be  submitted 
promptly  to  the  Federal  Energy  Regu- 
latory Commission  for  confirmation 
and  approval  on  a  final  basis. 

Issued  in  Washington.  D.C,  March 
9, 1979. 

George  S.  McIsaac. 

Assistant  Secretary 
Resource  Applications. 

DEP/utncDTT  or  Energy 

ASSISTAHT  SXCRETART  FOR  RESOURCE 
APTLICATIOHS 

[Rate  Order  No.  APA-1] 

Alaska  Power  Admihistratioh— 
SirxTTisHAM  Project  Power  Rates 

order  COIfriRMING  AND  APPROVINO 
EXTENSION  OP  POWER  RATES  ON  AN 

nrncRtM  basis 

March  9. 1979. 
Pursuant  to  Section  302(a)  of  the 
Department  of  Energy  Organization 


Act.  Pub.  L.  95-91,  the  functions  of  the 
Secretary  of  the  Interior  under  Sec- 
tion 204  of  the  Flood  Control  Act  of 
1962,  Pub.  L.  87-874.  76  Stat  1173. 
1193,  for  the  Snettisham  Project  were 
transferred  to  and  vested  in  the  Secre- 
tary of  Energy.  By  Delegation  Order 
No.  0204-33,  effective  January  1,  1979. 
43  F.R.  60636  (December  28.  1978).  the 
Secretary  of  Energy  delegated  to  the 
Assistant  Secretary  for  Resource  Ap- 
plications the  authority  to  develop 
power  and  transmission  rates,  acting 
by  and  through  the  Administrator, 
and  to  confirm,  approve,  and  place  in 
effect  such  rates  on  an  interim  basis 
and  delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority 
to  confirm  and  approve  on  a  final 
basis  or  to  disapprove  rates  developed 
by  the  Assistant  Secretary  under  the 
delegation.  This  rate  order  is  issued 
pursuant  to  the  delegaton  to  the  As- 
sistant Secretary. 

BACKGROUND  " 

Existing  Rates 

Rate  Schedule  SN-F-1.  for  whole- 
sale firm  power  service  from  the  Snet- 
tisham Project  was  approved  by  the 
Secretary  of  the  Interior,  effective  De- 
cember 1,  1973.  for  a  five-year  period 
ending  November  30.  1978.  I  extended 
the  approval  through  March  31,  1979. 

Public  Notice  and  Comment 

Notice  of  a  meeting  to  present  the 
rate  proposal  was  printed  in  the  local 
area  newspaper  on  October  13,  18,  and 
23.  1978.  On  October  11,  1978.  the 
Chief.  Power  Division  was  interviewed 
by  a  local  television  station  and  dis- 
cussed the  agenda  for  the  public  meet- 
ing and  the  rate  proposal.  On  October 
25,  1978.  a  publjc  meeting  was  held  in 
Room  117  of  the  Juneau  Federal 
BuUding. 

-  The  Administrator  and  Chief,  Power 
Division,  explained  the  legislative  au- 
thorities and  background  information 
about  the  project's  construction  and 
APA  policies  for  power  sales  and 
wholesale  power  rates. 

Photographs  maps,  and  graphs  were 
used  to  illustrate  the  project's  physi- 
cal layout.  Juneau  area  power  require- 
ments, and  project  sales  figiires.  Proj- 
ect rate  and  repajrment  requirements 
were  explained.  A  question  and  answer 
session  concluded  the  meeting. 


Public  participation  at  the  meeting 
was  slight.  No  controversial  issues 
were  raised,  and  there  were  no  objec- 
tions to  the  rate  proposal. 

DISCUSSION 

Project  Repayment 

The  Snettisham  Project  was  author- 
ized by  Section  204  of  the  Flood  Con- 
trol Act  of  1962.  Pub.  L.  87-874.  76 
Stat.  1173,  1193,  in  accordance  with 
the  Army-Interior  Agreement  of 
Bfarch  14,  1962.  The  project  was  con- 
structed by  the  Corps  of  Engineers. 
Upon  completion  of  construction,  it 
was  transferred  to  the  Alaska  Power 
Administration  for  operation  and 
maintenance.  Intital  project  construc- 
tion was  completed  December  1.  1973. 
However,  because  of  serious  transmis- 
sion problems,  full  commercial  produc- 
tion of  power  did  not  start  imtil  Octo- 
ber 30,  1975.  Construction  of  the  Long 
Lake  phase  of  the  Snettisham  Project 
was  completed  in  1978. 

Subsection  201(a)  of  the  Water  Re- 
sources Development  Act  of  1976,  Pub. 
L.  94-587.  provides  that  the  costs  of  re- 
placing and  relocating  the  original 
Salisbury  Ridge  section  of  the  138- 
kilovolt  transmission  line  shall  be  non- 
reimburseable.  Subsection  201(b)  of 
the  Act  further  modifies  the  repay- 
ment provisions  for  the  project  by  pro- 
viding that  the  repayment  period  shall 
be  sixty  years,  that  the  annual  pay- 
ments for  the  first  ten  years  shall  rise 
from  0.1  per  centum  of  the  total  prin- 
cipal amount  to  be  repaid  the  first 
yeario  1.0  per  centum  the  tenth  year, 
and  that  the  subsequent  annual  pay- 
ments for  the  remaining  fifty  years 
shall  be  one-fiftieth  of  the  remaining 
balance,  including  Interest  over  the 
sixty-year  period. 

The  report  of  the  Senate  Committee 
on  Public  Worlcs  contains  the  follow- 
ing explanation  of  the  purpose  of  sub- 
section 201(b): 

"The  purpose  of  this  subsection  is  to 
provide  temporary  relief  Juneau 
power  users  by  altering  the  repayment 
schedule  and  amounts.  Lower  pay- 
ments during  the  first  ten  years  of  the 
proposed  sixty-year  repayment  period 
would  be  made  possible  by  deferring 
the  interest  for  this  period. 

"The  total  obligation  (capital  costs, 
plus  interest)  will  still  be  met,  as  the 
Interest  deferred  during  the  first  ten 


years  will  be  covered  in  the  next  fifty 
years. 

"This  temporary  relief  is  necessary 
in  view  of  the  additional  stand-by  gen- 
erating facilities  which  local  interest 
had  to  install  because  of  the  numerous 
power  outages  experienced  since 
1972."  8.  Rept.  No.  94-1255.  94th 
Cong.,  2d  Sess.  124  (1976). 

Several  questions  arise  as  to  the 
proper  interpretation  of  this  relief 
measure.  A  literal  application  of  the 
precise  terms  of  subsection  201(b)  is 
impossible.  The  annual  payment  to 
the  Treasury  for  the  repayment  of 
principal,  which  is  the  net  result  of 
revenues  less  expenses,  cannot  be  con- 
trolled on  the  precise  basis  contem- 
plated by  the  statute.  The  require- 
ment for  equal  annual  payments  of 
principal  during  the  eleventh  through 
sixtieth  years  would  mean  that  a  rate 
in. the  eleventh  year  that  would  pro- 
duce revenues  sufficiently  large  to 
cover  the  principal  payment  pliis  the 
Interest  pajrment  that  year  would  be 
impossibly  high;  and  the  rate  would 
decline  slightly  each  year  as  interest 
payments  were  reduced. 

The  Current  Power  Repayment 
Study  shows  that  the  existing  15.6 
mills  per  kwh  rate  for  energy  will  not 
provide  sufficient  revenues  to  achieve 
payout  in  the  required  60-year  repay- 
ment period,  and  that  an  immediate 
increase  in  the  rate  would  be  required 
for  60-year  payout.  However,  increas- 
ing the  rate  now  would  not  provide 
the  temporary  relief  to  consumers 
that  is  required  by  the  1976  Act. 

On  the  other  hand,  deferring  all 
project  interest  during  the  initial  10- 
year  development  period  would  re- 
quire an  immediate  rate  reduction. 
Previous  studies  have  shown  this  re- 
duction would  be  approximately  four 
and  one-half  mills  per  kwh.  The  intent 
of  the  Act  is  to  provide  temporary 
relief  to  power  users  in  the  Juneau 
area.  However,  lowering  the  rate  by 
this  amount  would  lead  to  a  relatively 
small  reduction  in  ultimate  consumer 
retail  rates.  Moreover,  lowering  the 
rate  today  would  require  still  higher 
rates  in  the  future. 

The  APA  proposal  to  extend  the  ex- 
isting rate  for  the  next  five  years  will 
provide  temporary  relief  to  Jimeau 
area  consumers.  It  has  met  with  com- 
plete public  acceptance.  APA  has  pre- 
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pared  a  Revised  Power  RetMiyment 
Study  which  assumes  maintenance  of 
the  existing  rate  for  seven  years  and  a 
projected  rate  of  26  mills  starting  at 
the  end  of  the  lO-year  development 
period.  The  study  shows  that  mainte- 
nance of  the  existing  rate  for  seven 
years  would  produce  revenues  suffi- 
cient to  pay  all  project  operation  and 
maintenance,  wheeling,  and  required 
amortization  costs,  and  a  portion  of 
the  interest,  and  that  the  rate  of  26 
mills  thereafter  will  achieve  payout 
within  the  statutory  60  years.  Under 
these  circumstances  it  is  believed  that 
extension  of  the  existing  rate  level  at 
this  time,  even  though  some  interest 
payments  are  made,  complies  with  the 
purpose  of  the  1976  Act. 

The  power  repayment  studies 
assume  that  the  interest  that  is  de- 
ferred during  the  first  10  years  is  cap- 
italized and  amortized  at  an  interest 
rate  of  3  percent,  which  is  the  project 
interest  rate.  This  is  the  basis  on 
which  rate  studies  were  submitted  to 
the  Congress  during  the  consideration 
of  the  relief  measure.  Use  of  the  proj- 
ect rate  rather  than  the  cvirrent  rate 
of  7  percent,  which  would  be  required 
under  the  normal  practice  prescribed 
In  the  Departmental  Manual  depart- 
ment of  Interior  730  DM  4.  a:*opted 
for  DOE  by  IMD  1701).  Is  deemed  con- 
sistent with  the  Intent  of  the  1976  Act. 

Rate  Desiffn 

During  the  next  five  years  there  will 
be  a  surplus  of  energy  available  from 
the  project.  The  project  supplies  the 
entire  Juneau  area  power  requirement 
except  for  a  small  part  provided  by 
two  local  utility  hydro  plants.  The 
Snettisham  Project  will  provide  for  all 
future  load  growth. 

Since  the  surplus  of  power  and 
energy  is  available,  a  complex  rate 
structure  incorporating  peak  load  and 
seasonal  pricing  is  not  required.  The 
rate  recommended  is  a  straight  energy 
charge  of  15.6  mills  per  kwh. 

Environmental  Impact 

A  substantial  surplus  of  generating 
capacity  will  be  available  from  the 
Snettisham  Project  during  the  next 
five  years.  Extending  the  existing  rate 
would  not  change  area  power  use  pat- 
terns or  requirements,  the  public  hear- 
ings and  other  public  outreach  efforts 
raised  no  objections  or  controversial 
Issues.  Clearly,  therefore,  no  signifi- 
cant Impacts  on  the  human  environ- 
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ment  within  the  meaning  of  the  Na- 
tional Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190.  as  amended  Ijy 
Pub.  L.  94-83)  and  implementing  regu- 
lations would  be, caused  by  implement- 
ing the  rate  proposal. 
Price  Stability 

Continuing  the  existing  rate  for 
project  power  complies  with  the  price 
standards  of  the  President's  Council 
on  Wage  and  Price  Stability. 

Availability  of  In/ormation 

Information  regarding  this  rate  ad- 
justment, including  studies,  comments, 
transcripts  and  other  supporting  mate- 
rial, is  available  for  public  review  in 
the  offices  of  the  Alaska  Power  Ad- 
ministration. Room  825.  Federal 
BuUding.  709  West  Ninth  Street. 
Juneau.  Alaska  99802  and  In  the 
Office  of  the  Director  of  Power  Mar- 
keting Coordination.  12th  and  Penn- 
sylvania Avenue.  NW..  Washington. 
D.C. 20461. 

Submission  to  the  Federal  Energy  Reg- 
ulatory Commission 

The  rate  herein  confirmed,  ap- 
proved, and  placed  in  effect  on  an  in- 
terim basis,  together  with  supporting 
documents,  will  be  submitted  prompt- 
ly to  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and  ap- 
proval on  a  final  basis. 

ORDES 

In  view  of  the  foregoing  and  pursu- 
ant to  the  authority  delegated  to  me 
by  the  Secretary  of  Energy.  I  hereby 
confirm  and  approve  on  an  Interim 
basis,  effective  April  1,  1979,  Rate 
Schedule  SN-F-L.  This  rate  shall 
remain  in  effect  on  an  interim  basis 
for  a  period  of  12  months  unless  such 
period  is  extended  or  until  the  FERC 
confirms  and  approves  it  on  a  final 
basis. 

Issued  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

George  S.  McIsaac. 
Assistant  Secretary  for 
Resource  Applications, 

Schedule  SN-F-i 

Departmewt  or  Energy 

alaska  power  admin  istratioh 

Snettisham  Project.  Alaska 

schedule  op  rates  por  wholesale  pirm 

power  service 

Effective:  December  1,  1973. 


Available:  In  the  area  sened  by  the 
Snettisham  Project.  Alaska. 

Applicat>le:  To  wholesale  power  cus- 
tomers for  general  power  service. 

Character  of  Service:  Alternating 
current,  60  hert*.  three-phase. 

Monthly  Rate:  CAPACITY 

CHARGE:  None. 

ENERGY  CHARGE:  All  energy  at 
15.6  mills  per  kilowatt-hour. 

Minimum  Annual  Capacity  Charge: 

None. 

Minimum  Annual  Energy  Charge:  As 
provided  for  under  appropriate  con- 
tract terms. 

Adjustments:  For  Transformer 
Losses:  If  delivery  is  made  at  the  high- 
voltage  side  of  customer's  sutjstatlon 
but  metered  at  the  low-voltage  side, 
the  meter  readings  will  be  increased 
two  percent  to  compensate  for  trans- 
former losses. 

For  Power  Factor:  The  customer  will 
normally  be  required  to  maintain  a 
power  factor  at  the  point  pf  delivery 
of  no  less  than  90  percent.  Adjust- 
ments for  low  power  factor  will  be  pro- 
vided for  under  appropriate  contract 
terms. 

For  Auxiliary  Power  Service:  Auxil- 
iary power  supplies  may  be  used  in 
conjunction  with  the  service  hereun- 
der If  the  parties  hereto,  prior  to  the 
Contractor's  utilization  of  any  such 
auxiliary  power  supply,  have  entered 
into  a  written  operating  agreement  de- 
fining the  procedure  by  which  the 
amount  of  power  and  energy  supplied 
by  the  United  States  will  be  deter- 
mined. 

(FR  Doc.  79-8042  Piled  3  l»-7»;  8:45  ami 


[6450-01 -M] 

NATIONAL  PfTtOLEUM  COUNCtl.  Oil  SUfftY. 
DEMAND,  AND  LOGISTICS  TASK  OtOUT  Of 
COMMITTEi  ON  UnNUY  FKXMIUTY 

MMting 

Notice  is  hereby  given  that  the  OU 
Supply.  Demand,  and  Logistics  Task 
Group  of  the  National  Petroleum 
Council's  Committee  on  Refinery 
Flexibility  will  meet  in  the  20th  floor 
Conference  Room  of  the  Gulf  Build- 
ing. 712  Main  Street.  Houston.  Texas 
on  Friday.  March  30.  1979,  starting  at 
9:30  a.m. 


The  National  Petroleum  Council 
yrovidea  technical  advice  and  Informa- 
tion to  the  Secretary  of  Energy  on 
matters  relating  to  oil  and  gas  or  the 
oil  and  gas  tndiistries.  Accordingly,  the 
Committee  on  Refinery  Flexibility  has 
been  requested  by  the  Secretary  to  un- 
dertake an  analysis  of  the  factors  af- 
fecting crude  oO  qxiality  and  availabil- 
ity and  the  ability  of  the  refining  in- 
dustry to  process  such  crudes  into 
marketable  products.  This  analysis 
will  be  based  on  information  and  data 
to  be  gathered  by  the  Oii  Supply 
Demand,  and  Logistics  Task  Group 
and  the  Refinery  Capability  Task 
Group,  whose  efforts  will  be  coordi- 
nated by  the  Coordinating  Suixx>m- 
mittee. 

The  tentative  agenda  for  the  Task 
Group  meeting  is  a  follows: 

1.  Introductory  remarks. 

2.  Review  decisions  made  at  the 
March  2.  1979  meeting  of  tlie  Coordi- 
nating Subconmiittee  and  March  7 
meeting  of  the  Main  Committee. 

3.  Discuss  development  of  the 
supply-demand  projections. 

4.  Review  progress  of  Task  Group 
members  in  completing  their  assigned 
tasks. 

5.  Discuss  other  pertinent  matters 
relating  to  the  overall  assignment  of 
the  Task  Group. 

All  meetings  are  open  to  the  public. 
The  Chairmen  of  the  Task  Group  are 
empowered  to  copduct  the  meetings  in 
a  fsishlon  that  will,  in  their  judgment, 
facilitate  the  orderly  conduct  of  busi- 
ness. Any  member  of  the  public  who 
wishes  to  file  written  statement  with 
the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meet- 
ing. Members  of  the  public  who  wish 
to  make  oral  statements  should  inform 
Mr.  Robert  Long.  U.S.  Department  of 
Energy.  (202)  2S2-5629.  prior  to  the 
meeting,  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda.  Summary/minutes  of  the 
Task  Group  meeting  will  be  available 
for  public  review  at  the  Freedom  of 
Information  Public  Reading  Room. 
Room  GA-152.  Department  of  Energy, 
Porrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  D.C.  be- 
tween the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  D.C.  on 
March  13,  1979. 


NOTICES 

AlytnL.  Alm. 
Assistant  Secretary. 
Policy  and  Evaluation. 
{FR  Doc  79-81S5  Filed  3-U-7fi;  8:4*  ami 
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iaymono  keman  and  stevbi 
majicovich 

Infwrt  To  drofrt  Exdwtiv*  f  ofwit  ttewm 

Notice  is  hereby  given  of  an  Intent 
to  grant  to  Raymond  Beeman  and 
Steven  Brajkovlch.  an  exclusive  li- 
cense to  manufacture,  use,  and  sell  in 
the  United  States  the  invention  de- 
scribed in  UJS.  Patent  No.  4/>94.492, 
enUtled  "Variable  Orifioe  Using  an  Iris 
Shutter",  issued  June  13,  1978,  to  the 
United  States  of  America,  as  repre- 
sented by  the  Department  of  Energy 
(DOE).  A  copy  of  the  subject  patent 
can  be  obtained  from  the  U.S.  Patent 
and  Trademark  Office.  Washington. 
D.C.  20231. 

The  proposed  license  will  have  a  du- 
ration of  five  years  and  will  contain 
other  terms  and  conditions  to  be  nego- 
tiated by  the  partln.  in  aocordanee 
with  42  UJS.C.  5908(h)  and  10  CFR 
Part  781.  Third  parties  are  hereby  ad- 
vised of  their  right  to  file,  within  sixty 
days  of  this  Notice,  with  the  Assistant 
General  Counsel  for  Patents.  Depart- 
ment of  Energy.  Washington.  D.C 
20545.  either  of  'the  following,  to- 
gether with  supporting  documents: 

(i)  An  application  for  a  nonexclusive 
license  to  maunf  acture.  use.  or  sell  the 
invention  in  accordance  with  Title  10 
CFR  Part  781.  in  which  applicant 
states  that  he  has  already  brought  the 
invention  to  practical  application  or  Is 
likely  to  bring  the  invention  to  practi- 
cal application  expeditiouslr.  or 

(ii)  A  statement  setting  forth  rea- 
sons why  it  would  not  be  in  the  public 
interest  to  grant  the  proposed  license. 

The  Assistant  General  Counsel  for 
Patents  will  review  all  written  re- 
sponses to  this  Notice  and  will  provide 
opportunity  for  an  oral  hearing  before 
granting  the  proposed  exclusive  IT 
cense.  Requests  for  oral  hearing  shall 
be  made  to  the  Assistant  General 
Counsel  for  Patents.  Department  of 
Energy.  Washington.  D.C  20545. 

The  license  win  be  granted  If  a  de- 
termination can  l>e  made  by  DOE.  fol- 
lowing expiration  of  tbe  sixty  day 
notice  period.  (I)  that  no  applicant  for 
a  nonexclusive  licensee  has  brought  or 
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wffl  bring  the  Invention  to  the  point  of 
practical  application  within  a  reason- 
able period  and  (ii)  that  the  granting 
of  the  license  would  be  in  the  public 
interest  after  eonsideration  of  aH  tix 
facts,  evidence,  and  argument  which 
third  parties  may  present  to  the  As- 
sistant General  Counsel  for  Patents. 

Third  parties  who  participate  as  cmt- 
lined  above  are  further  advised  of 
their  right  to  appeal,  in  accordance 
with  the  appeal  procedures  of  10  CFR 
781.51,  any  decision  of  the  Assistant 
General  Counsel  for  Patents  concern- 
ing the  grant  of  the  proposed  exclu- 
sive license  or  the  denial  of  its  applica- 
tion of  a  nonexclusive  license  under 
the  subject  patent. 

Dated  on  this  13th  day  of  March 
1979. 

For  the  Department  of  Energy. 

I    Lynn  R.  Colmmam. 
General  Counsel 
IFR  Doc.  79-8156  Filed  3-16-7»:  8:491 
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[Docket  No.  ER7»-23t] 
OHIOPOWBtCO. 

March  14.  1979. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
March  6.  1979.  tendered  for  filing  on 
behalf  of  its  affiliate.  Ohio  Power 
Company  (Ohio  Power).  Modification 
No.  8  dated  February  1,  1979  to  the 
Facilities  and  Operating  Agreement 
dated  Septemlser  6,  1962  between  Ohio 
Power  Company  and  Duquesne  Light 
Company,  '  designated  Ohio's  Rate 
Schedule  FERC  No.  33. 

AEP  states  that  Section  1  of  Modifi- 
cation No.  8  provides  for  an  increase  in 
the  Demand  Charge  for  Short  Term 
Power  from  $0.60  to  $0.70/kw-week 
and  Section  2  provides  for  an  increase 
in  the  transmission  charge  for  third 
party  Short  Term  Power  transactions 
from  $0.15  to  $0.175/kw-week. 

AEP  further  states  that  since  the 
use  of  Short  Term  Power  Service 
Schedule  cannot  be  accurately  esti- 
mated, it  is  impossible  to  estimate  the 
increase  in  revenues  resulting  from 
the  Modification. 

AEP  indicates  that  Exhibit  I  which 
was  included  with  the  filing  of  this 
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Modification,  demonstrates  that  the 
increase  in  revenues,  which  would 
have  resulted  had  the  Modification 
been  In  effect  during  the  twelve- 
month period  ending  December  1978. 
would  have  been  $150,083.34  (l.e..  from 
$3,354,544.70  to  $3,504,628.04). 

AEP  proposes  an  effective  date  of 
April  30,  1979.  and  therefore  requests 
waiver  of  the  Commission's  notice  re- 
quirements. 

According  to  AEP  copies  of  this 
filing  were  served  upon  Duquesne 
Light  Company,  the  Public  Utilities 
Commission  of  Ohio  and  the  Pennsyl- 
vania Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 
tion to  Intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis- 
sion, 825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426  in  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  March  30.  1979.  ProtesU  will  be 
considered  by  the  Conunission  in  de- 
termining the  appropriate  action  to  t>e 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  Inspection. 

Kenweth  P.  Plcmb. 
Secretary. 

(FR  Doc.  79-8145  Filed  3-16-79:  8:4S  am] 
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(Docket  No.  ER7»-2r7] 
PAOPK  fOWn  a  UOHT  CO. 

March  14.  1979. 

Take  notice  that  Pacific  Power  & 
Light  Company  (Pacific)  on  March  2. 
1979.  tendered  for  filing  In  accordance 
with  Section  35.13  of  the  Commis- 
sion's Regulations,  a  ten-year  exten- 
sion of  the  rate  schedule  entitled 
Agreement  for  Hourly  Coordination  of 
the  Projects  on  the-  Mid-Columbia 
River 


Cooipftnjr 

ITC  rate  Khedule 

Pmclfic  Power  *  Light 

ISSand 

Company. 

Supplemcnu  1 

and  a. 

The  WMhinxton  Water 

tl. 

Power  Company  (Water 

Puget  Sound  Power  Si  Light 

sa 

Company  (Pugel). 

Portland  Oeneral  Electric 

M. 

Company  (Portland 

Oeneral). 

NOTICES 

permit  this  rate  schedule  to  become 
effective  July  I,  1977,  which  it  claims 
Is  the  date  of  commencement  of  serv- 
ice. 

Copies  of  the  filing  were  supplied  to 
Water  Power,  Puget,  and  Portland 
General. 

Any  person  desiring  to  be  heard  or 
to  protest  said  application  should  file 
a  petition  to  Intervene  or  protest  with 
the  Federal  Energy  Regulatory  Com- 
mission. 825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20428,  In  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  proce- 
dure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  March  26.  1979.  Protests  will  be 
considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  t>e 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  Intervene. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

KXHHETH  F.  PLOVB. 

Secretary, 
[FR  Doc.  7»-8143  FUed  3-16-79:  8:45  am) 
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[Docket  No.  ER79-236] 
PUMJC  SaVKX  CO.  OF  MOIANA.  MC 


Pacific  requests  waiver  of  the  Com- 
mission's    notice      requirements     to 


yr«y»>d  Tariff 

March  14.  1979. 

Take  notice  that  Public  Service 
Company  of  Indiana.  Inc.  (PSCI)  on 
March  5.  1979.  tendered  for  filing  pur- 
suant to  the  Kentucky-Indiana  Power 
Plaiming  and  Operating  Agreement 
between  East  Kentucky  Power  Coop- 
erative. Inc..  Indianapolis  Power  Sc 
Light  Company,  Kentucky  Utilities 
Company,  and  Public  Service  Compa- 
ny of  Indiana.  Inc.  a  change  In  thf 
demand  charge  for  Unit  Power  includ- 
ed In  Service  Schedule  B  of  the  Agree- 
ment. 

PSCI  states  that  said  change  in  the 
demand  charge  for  Unit  Power  was  de- 
termined by  using  plant  costs  per  kilo- 
watt, fixed  charge  rates  and  annual 
plant  operation  and  malnterumce  ex- 
penses applicable  to  all  Pool  Units  for 
the  Unit  Year  ending  March  31.  1980. 

PSCI  proposes  an  effective  date  of 
April  1.  1979,  and  therefore  requests 
waiver  of  the  Commission's  notice  re- 
quirements. 

Copies  of  this  filing  were  served 
upon  East  Kentucky  Power  Coopera- 
tive. Inc.,  Indianapolis  Power  8c  Light 
Company,  Kentucky  Utilities  Compa- 
ny, Public  Service  Commission  of  Indi- 
ana, and  Public  Service  Commission  of 
Kentucky,  according  to  PSCI. 

Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  peti- 


tion to  Intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunla- 
son.  825  North  Capitol  Street  NE^ 
Washington,  D.C.  20426.  in  accordance 
with  Sections  1.8  and  1.10  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8,  1.10).  All  such  peti- 
tions should  be  filed  on  or  before' 
March  30,  1979.  Protests  will  be  con- 
sidered by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

KEinfETH  F.  Plumb, 
Secretary. 

[FR  Doc.  79-8144  FUed  3-18-79:  8:45] 
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ttSUANa  Of  ntOfOSB)  OfOSIONS  AND 
OtOfIS 

JsMMry  79  Hwwi«h  PabrwOTy  %  197* 

Correction 

In  FR  Doc.  79-8760  appearing  at 
page  12483  in  the  Issue  for  Wednes- 
day, March  7,  1979,  In  the  listing  for 
John  Wight.  BiUings  Montana,  DEE- 
1417.  crude  oil  (third  column  of  page 
12484),  "•  •  •  exception  request 
should  be  granted."  Should  have  read 
'••  •  •  exception  request  should  be 
denied." 
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OtJKTIONS  niB> 
WMk  of  NbriMfy  M  llmuflli  MUrdi  2.  1979 

Notice  Is  hereby  given  that  during 
the  week  of  February  26  through 
March  2,  1979  the  Notice  of  Objections 
to  a  Proposed  Remedial  Order  listed  In 
the  Appendix  to  this  notice  was  filed 
with  the  Office  of  Hearings  and  Ap- 
peals of  the  Department  of  EInergy. 

On  or  before  April  9,  1979.  any 
person  who  wishes  to  participate  in 
the  proceeding  which  the  I>epartment 
of  Energy  will  conduct  concerning  the 
Proposed  Remedial  Order  described  in 
the  Appendix  to  this  notice  must  file  a 
request  to  participate,  pursuant  to  10 
CFR  205.194  (44  FR  7926.  February  7, 
1979).  On  or  before  April  18.  1979,  the 
Office  of  Hearings  and  Appeals  will 
determine  those  persons  who  may  par- 
ticipate on  an  active  basis  in  this  pro- 
ceeding, and  will  prepare  an  official 


service  list  which  it  will  mall  to  all  per- 
sons who  filed  requests  to  participate. 
Persons  may  also  be  placed  on  the  of- 
ficial service  list  as  non-participants 
for  good  cause  shown.  All  requests  re- 
garding this  proceeding  shall  be  filed 
with  the  Office  of  Hearings  and  Ap- 
peals, Department  of  Energy.  Wash- 
ington. D.C.  20461. 

Issued  in  Washington.  D.C.  March 
13. 1979. 

MeLvim  OoLMntN, 
Director, 
Office  ofHearingn  and  Appeals. 

Cosby  Oil  Companw.  Inc.  Whittier.  Califor- 
nia, DRO-01 79,  motor  gasoline 

On  February  27.  1979.  the  Cosby  Oil  Com- 
pany, Inc.  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  E>OE 
Region  IX  Office  issued  to  the  firm  on  Feb- 
rtiary  12,  1979.  In  the  Proposed  Remedial 
Order,  the  Regional  Office  found  that 
during  the  period  November  1.  1973  through 
April  30,  1974.  the  Cosby  Oil  Company,  Inc. 
sold  motor  gasoline  to  ctistomers  in  Califor- 
nia at  prices  which  were  in  excess  of  the 
ceiling  price  levels  specified  In  10  CFR  Part 
212.  According  to  the  Proposed  Remedial 
Order  Cosby  OQ  Comany.  Inc.'s  violations 
of  the  provisions  of  10  CFR  Part  212  result- 
ed In  overcharges  to  Its  customers  of 
$103,734.61. 

[FR  Doc  79-8103  FUed  3-16-79;  8:45  am] 
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IMTliiNBITATION  OF  SKOAL  ICPUNO 
rtOCBNJtfS 


•f  frspsM<  Dsdslsii  wid  Order  far 


In  accordance  with  S20S.282(b)  of 
the  procedural  regulations  of  the  De- 
partment of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of 
the  issuance  of  the  Proposed  Decision 
and  Order  set  out  below.  The  Pro- 
posed Decision  and  Order  contains 
special  procedures  and  standards  that 
the  DOE  has  tentatively  formulated  in 
order  to  distribute  to  qualified  persons 
the  sum  of  $42,240,000.  This  amount 
will  be  tendered  to  the  Department  of 
Energy  by  the  Gulf  Oil  Corporation 
pursuant  to  a  consent  order  entered 
into  by  Oulf  and  the  DOE  Office  of 
Special  Counsel  on  July  26,  1978  and 
published  for  public  comment.  See  43 
FR  34.185  (1978).  The  Proposed  Deci- 
sion and  Order  also  describes  the 
classes  of  purchasers  who  may  be  enti- 
tled to  refunds  if  the  proposed  proce- 
dures are  adopted  by  the  DOE. 

The  Office  of  Hearings  and  Appeals 
had  previously  issued  proposed  proce- 
dures for  distributing  the  amount  to 
be  remitted  by  Oulf.  Those  procedures 
had  been  prepared  and  published  for 
commrat  in  response  to  a  Petition  for 
Special  Redress  filed  by  the  Office  of 


NOTICES 

Special  CounseL  See  43  FR  38,547 
(1978).  Written  and  oral  comments 
were  submitted  by  interested  parties 
concerning  those  procedures  and  were 
considered  by  the  Office  of  Hearings 
and  Appeals.  Many  of  the  suggestions 
made  by  the  commenters  are  reflected 
in  the  procedures  proposed  today.  It 
should  be  noted  that  under  the  new 
proposal,  the  refund  amount  will  be 
apportioned  purely  on  a  volumetric 
basis  without  regard  to  the  level  of 
distribution  at  which  the  purchase 
was  made.  If  the  total  amount  claimed 
under  this  distribution  mechanism  ex- 
ceeds the  total  ref  imd  amount  less  ad- 
ministrative expenses,  claims  will  be 
reduced  proportloiudly.  Furthermore, 
as  noted  in  the  Proposed  Decision  and 
Order,  the  DOE  is  considering  the 
feasibility  of  utilizing  the  internal  rec- 
ords of  Gulf  to  compute  refunds  to 
certain  classes  of  direct  purchasers 
and  eliminating  the  requirement  that 
those  purchasers  file  formal  refund  re- 
quests. In  most  other  repects.  howev- 
er, the  procedures  that  we  propose 
today  do  not  differ  substantially  from 
those  contained  in  the  earliefT 
proposaL 

It  should  be  pointed  out  that  until 
final  procedures  are  adopted,  no 
claims  for  refunds  can  be  accepted. 
Refund  applications  therefore  should 
not  be  filed  at  this  time.  Appropriate 
public  notice  will  be  given  when  the 
processing  of  claims  Is  begim,  and 
ample  time  will  be  provided  for  the 
filing  of  claims. 

Any  member  of  the  public  may 
submit  written  comments  with  respect 
to  the  proposed  refund  procedures. 
Comments  should  be  submitted  on  or 
before  April  15.  1979  and  should  be  ad- 
dressed to  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  2000 
M  Street,  N.W.,  Washington.  D.C. 
20461.  For  further  information  contact 
George  B,  Breznay,  E>eputy  Director, 
Office  of  Hearings  and  Appeals,  tele- 
phone (202)  254-9681. 

Dated:  BCarch  13. 1979. 

MKLvnr  Goldstein, 

Director,  Office  of 
Hearings  and  Appeals. 

Proposed  Decisiok  aitd  Order  or  the 

DEPARTMElfT  OP  ElfERGY 
SFECIAL  REFUIVD  PROCEDURES 

March  13, 1979. 

Name  of  Petitioner  Offlce  of  Special 
Counsel  for  Compliance,  Department 
of  Energy. 

Date  of  Filing:  March  2, 1979. 

Case  Number  DFF-0001. 

This  proceeding  established  special 
procedures*  that  the  Department  of 
Energy  Intends  to  use  in  refunding  to 
ctistomers  of  the  Gulf  Oil  Corporation 
approximately  $42,240,000.  On  August 
22,  1978.  the  Office  of  Hearings  and 
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Appeals  Issued  a  Decision  and  Order  In 
response  to  a  Petition  for  Special  Re- 
dress filed  by  the  Office  of  Special 
Counsel  setting  forth  refund  proce- 
dures that  it  Intended  to  implement 
on  an  interim  basis  pending  receipt  of 
written  comments  and  oral  presenta- 
tions. Office  of  Special  Counsel  for 
Compliance.  1  E)OE  Par.  82,586  (1978): 
43  Fed.  Reg.  38,548  (1978).  A  pubUc 
hearing  was  held  on  September  26, 
1978.  and  written  comments  were  filed 
by  34  individuals  and  firms. 

On  February  9.  1979.  the  Depart- 
ment of  Energy  adopted  new  proce- 
dural regtilations  for  the  distribution 
of  refunds.  Notice  of  Rulemaking,  44 
Fed.  Reg.  8561  (1979).  Those  regiila- 
tions.  which  are  contained  in  Subpart 
V  of  the  DOE  procedural  regulations 
(10  CFR  Part  205),  establish  specUa 
refund  procediu-es  which  can  be  acti- 
vated by  the  Office  of  Hearings  and 
Appeals  upon  petition  by  the  Office  of 
Special  Counsel  or  by  the  Office  of 
E^orcement.  In  view  of  the  adoption 
of  these  special  refund  regulations, 
the  Office  of  Special  Counsel  has 
withdrawn  the  Petition  for  Special  Re- 
dress that  it  had  filed  and  Instead  re- 
quested that  the  Special  Refimd  Pro- 
cedures set  forth  in  Subpart  V  be  acti- 
vated with  respect  to  the  Gulf  Con- 
sent Order.  See  10  CFR  205.281. 

After  considering  the  new  Petition, 
and  the  comments  submitted  in  the 
original  proceeding,  we  have  conclud- 
ed that  a  revised  determination  should 
be  Issued  in  proposed  form  with  regard 
•to  the  new  Petition.  This  revised  de- 
termination incorporates  a  number  of 
the  changes  recommended  by  individ- 
uals who  submitted  comments  in  the 
prior  proceeding. 

I.  Backgrouhd 

On  March  1.  1979.  the  Special  coun- 
sel for  Compliance  of  the  Department 
of  Energy  (OSC)  fUed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures.  In  that  Petition  the  OSC 
requested  that  the  Office  of  Hearings 
and  Appeals  adopt  and  implement  pro- 
cedures in  order  to  distribute  over- 
charges to  purchasers  of  products  sold 
by  the  Gulf  Oil  Company.  According 
to  the  Petition,  these  refunds  are 
being  paid  by  Gulf  pursuant  to  a  Con- 
sent Order  mtered  into  by  Gulf  and 
the  OSC  on  July  26.  1978.  43  Fed.  Reg. 
34,185  (1978);  see  10  CFR  205.28L  The 
Special  Counsel  stated  that  he  was  not 
able  to  Identify  at  that  time  particular 
purchasers  that  would  be  entitled  to 
the  refunds. 

In  the  Consent  Order,  the  OSC  and 
Gulf  reached  an  agreement  to  settle  a 
compliance  proceeding  that  had  been 
instituted  against  Gulf  in  April  1977 
by  the  issuance  of  a  Notice  of  Pro- 
posed Disallowance  (NOPD).  The  Fed- 
eral Energy  Administration  alleged  In 
the  NOPD  that  Gulf  had  overstated 
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lt«  co«ta  with  respect  to  Interafflllate 
imported  crude  oil  transactions  by 
$79.«  million  for  the  period  Octotwr 
1973  through  May  1975.  The  DOE  sub- 
sequently reduced  the  amount  of  disal- 
lowance by  $5.7  million  on  the  basis  of 
corrections  to  information  that  had 
been  reported  to  the  DOE  and  adjust- 
ments to  maxlmimi  and  representative 
prices  for  crude  ofl  that  had  been 
transferred  by  Gulf.  In  the  Consent 
Order  the  08C  and  Gulf  agreed  to 
settle  the  disallowance  claim  and  also 
any  overrecoveries  that  Gulf  had 
made  in  connection  with  its  purchases 
of  Indonesian  Katapa  crude  oil 
through  a  foreign  affiliate  during  the 
period  between  August  1973  and  Janu- 
ary 1976.  The  Consent  Order  also  re- 
ferred to  overrecoveries  alleged  in  a 
Notice  of  Probable  Violation  issued  to 
Gulf  on  May  8.  1974. 

Under  the  terms  of  the  Consent 
Order,  Gulf  agreed  to  tender 
$42,240,000  to  the  United  States  in  lieu 
of  any  further  remedial  action  with  re- 
spect to  these  matters.  However,  the 
Consent  Order  states  that: 

Gulf  and  DOE  recognize  that  the  time  pe- 
riods involved  and  the  determination  oX 
proper  costs  allowable  make  it  most  difficult 
to  de'ermine  whether  any  person  sustained 
an  overcharge  in  the  pun^imse  of  covered 
products  from  Oulf  •  •  •. 

In  view  of  the  difficulties  that  were 
perceived  in  reaching  a  determination 
as  to  whether  any  person  was  over- 
charged as  a  result  of  the  alleged  Oulf 
actions  referred  to  In  the  Consent 
Order,  the  DOE  agreed  to  accept  re- 
sponsibility for  establishing  an  admin- 
istrative procedure  for  evaluating 
claims  for  a  portion  of  the  refund  and 
mailing  restitution  to  persons  present- 
ing valid  claims.  In  the  present  Peti- 
tion, the  OSC  requests  that  special 
procedures  be  established  by  the 
Office  of  Hearings  and  Appeals  under 
Part  205,  Subpart  V  for  the  distribu- 
tion of  refunds  to  affected  persons. 

II.  AOTHORITY 

Section  205.280  of  the  DOE  proce- 
dural regulations  provides  that  special 
refund  procedures  may  be  adopted  by 
the  Office  of  Hearings  and  Appeals 
upon  petition  by  a  DOE  enforcement 
official  when  that  official  is  unable  to 
readily  identify  persons  who  are  enti- 
tled to  refunds  specified  in  a  remedial 
order  or  a  consent  order.  After  consid- 
ering the  Petition  filed  by  the  OSC 
and  the  record  in  this  proceeding,  we 
have  determined  that  special  proce- 
dures should  be  implemented  in  order 
to  compensate  injured  customers  in 
this  proceeding.  Gulf  Is  a  major  inte- 
grated petroleum  firm  engaged  in  the 
production,  transportation,  refining 
and  marketing  of  crude  oil  and  an  ex- 
tensive schedule  of  petroleum  prod- 
ucts. It  is  one  of  the  largest  petroleum 
firms  in  the  United  States,  and  the 


ptirt^iasers  of  Its  products  number  tn 
the  millions.  Because  of  the  nature  of 
the  particular  pricing  practices  alleged 
In  the  NOPD,  which  concern  a  funda- 
mental element  In  a  refiner's  calcula- 
tion of  maximum  permissible  prices, 
each  purchaser  of  Oulf  products  mar- 
keted throughout  the  United  States 
was  potentially  affected.  These  factors 
and  the  flexibility  accorded  refiners 
under  the  refiner  price  rule  of  the 
Mandatory  Petroleum  Regulations 
make  it  extremely  difficult  to  allocate 
specific  overcharges  to  any  particular 
sales  transaction  or  to  identify  specific 
customers  who  were  overcharged. 
That  determination  Is  further  compli- 
cated tn  this  case  by  the  fact  that  the 
practices  in  question  occurred  as  long 
ago  as  five  years. 

In  other  words,  even  though  over- 
charges may  have  occurred,  the  discre- 
tion that  Gulf  possessed  in  determin- 
ing its  prices  makes  it  very  unlikely 
that  any  individual  claimant  could 
prove  the  nature  and  extent  of  a 
direct  Injury.  Therefore,  unless  special 
procedures  are  adopted,  there  would 
appear  to  be  little  llkeUhood  that  indi- 
vidual purchasers  and  consumers 
would  be  able  to  obtain  refunds.  This 
situation  would  occur  despite  the  fact 
that  baaed  on  the  Consent  Order  pur- 
chasers and  consumers  as  a  cIelss  are 
entitled  to  refunds.  Under  these  cir- 
cumstances tt  is  necessary  to  imple- 
ment special  procedures  to  ensure  that 
the  persons  who  have  been  most  af- 
fected by  Gulf's  alleged  transfer  price 
mechanism  will  benefit  from  the 
terms  of  the  Consent  Order. 

We  have  therefore  concluded  that 
special  claims  procedures  are  neces- 
sary and  appropriate  in  this  case.  The 
specific  procedures  that  will  be  imple- 
mented in  this  proceeding  for  distibut- 
Ing  ref imds  are  set  forth  in  the  Appen- 
dix. They  will  be  explained  tn  detail 
below. 

in.  Notice  to  Puhchascrs; 
Administration  or  Claims 

The  type  of  regulatory  violations  re- 
ferred to  tn  the  Consent  Order  could 
have  had  an  effect  during  the  relevant 
time  period  upon  every  purchaser  of 
crude  oil  from  Gulf  under  the  Buy- 
Sell  Program  (10  CFR  211.65)  and 
upon  every  purchaser  of  refined  prod- 
ucts or  residual  fuel  ofl  from  Gulf. 
Consequently,  there  are  special  prob- 
lems associated  with  the  establish- 
ment of  a  procedure  for  adjudicating 
claims  and  distributing  refunds. 

The  large  number  of  potential  claim- 
ants first  presents  the  question  of  the 
form  of  notice  that  should  be  given  to 
individuals  who  wish  to  request  a 
refund.  We  t)elieve  that  notice  should 
include  publication  in  the  Pedehal 
Rbgistcr  and  the  preparation  of  ap- 
propriate press  releases.  The  proce- 
dures described  tn  the  Appendix   to 


this  Decision  specifically  provide  for 
those  types  of  notice.  In  addition,  indi- 
vidual purchasers  of  Gulf  products 
will,  to  the  extent  practicable,  be  di- 
rectly notified  of  the  procedures  avail- 
able for  fning  claims.  We  understand 
that  many  of  the  direct  purchasers  of 
covered  products  from  Gulf  and  Gulf 
credit  card  purchasers  during  the 
period  in  question  can  be  identified 
through  records  maintained  by  Oulf. 
We  intend  to  request  the  assistance  of 
Gulf,  consistent  with  the  terms  of  the 
Consent  Order,  in  connection  with  no- 
tification efforts. 

Direct  maO  notices  wtU  also  be  sent 
to  various  trade  and  consumer  organi- 
zations, who  may  then  notify  their 
members.  We  are  also  considering  sup- 
plementing the  types  of  notice  already 
discussed  by  advertising  in  newspapers 
and  periodicals  of  general  circulation 
and  publishing  announcements  in 
trade  and  consumer  publications. 
Funds  will  be  appropriated  for  the 
purpose  of  providing  notice  to  ctistora- 
ers  from  the  refund  to  be  remitted  by 
Gulf. 

In  addition.  Gulf  has  expressed  a 
willingness  to  assist  the  DOE,  consist- 
ent with  the  terms  of  the  Consent 
Order,  in  the  evaluation  of  refund 
claims.  Its  assistance  will  be  useful  In 
verifying  information  submitted  by 
claimants  and  in  providing  addltiotuJ 
information  or  documents  within  its 
control  to  the  DOE  or  Individual 
claimants.  We  contemplate  that  Gulf 
will  provide  assistance  on  a  voluntary 
basis,  and  consequently  claimants 
should  seek  necessary  factual  material 
by  applying  directly  to  Gulf.  It  may 
even  be  possible  to  make  'refvmds  di- 
rectly to  some  classes  of  customers  by 
utilizing  purchase  records  maintained 
by  Gulf.  This  procediu-e  will  eliminate 
the  requirement  that  each  purchaser 
file  a  refund  application.  We  intend  to 
explore  this  possibility  further  when 
the  Consent  Order  is  issued  in  final 
form.  The  Office  of  Hearings  and  Ap- 
peals will  consider  the  use  of  compul- 
sory procediu-es  for  obtaining  informa- 
tion only  if  volimtary  methods  for  ob- 
taining the  Information  have  been  un- 
successful In  any  case,  prior  to  the  is- 
suance of  compulsory  process  Gulf 
wUl  be  afforded  an  opportunity  to 
present  its  views  regarding  the  burden 
that  it  will  experience  in  complying 
with  individual  requests  for  additional 
information. 

A  more  fundamental  question  pre- 
sented by  the  large  number  of  poten- 
tial claimants  in  this  case  concerns  the 
processing  of  individual  claims.  It 
would  not  be  feasible  as  a  practical 
matter  for  the  Office  of  Hearings  and 
Appeals  itself  to  deal  individually  with 
thousands  of  claims,  many  of  which 
could  be  for  relatively  small  amounts. 
On  the  other  hand,  we  wUl  not  adopt 
any   procedure  that   effectively   pre- 


vents small  firms  or  ultimate  consum- 
ers from  presenting  legitimate  claims 
for  refunds.  Consequently,  we  may  es- 
tablish a  procedure  under  wlilch  only 
certain  claims  would  be  considered  ini- 
tially by  the  Office  of  Hearings  and 
Appeals.  All  other  claims  would  be  di- 
rected to  an  administrator  who  is  ap- 
pointed and  supervised  by  the  Office 
of  Hearings  and  Appeals.  The  adminis- 
trator would  reach  a  determination  as 
to  those  claims  under  the  guidance 
and  supervision  of  the  Office  of  Hear- 
ings and  Appeals.  The  procedural 
rules  also  provide  for  the  establish- 
ment of  an  appeal  procedure  for 
review  of  these  decisions  by  the  Office 
of  Hearings  and  Appeals. 

In  the  Interim  Decision  issued  in  the 
previous  special  redress  proceeding,  a 
de  minimis  rule  was  proposed;  we 
agree,  however,  with  the  objection 
made  by  some  of  the  commenters  that 
such  a  provision  might  unnecessarily 
bar  many  Justifiable  small  claims.  Ac- 
cordingly, no  minimum  claims  require- 
ment will  be  imposed  at  the  outset.  In- 
stead, the  Office  of  Hearings  and  Ap- 
peals will  evaluate  the  need  for  a  de 
minimia  rule  after  it  begins  receiving 
refund  claims.  A  de  minimia  rule  will 
be  instituted  at  that  time  only  to  the 
extent  that  the  size  of  the  claims  does 
not  appear  to  Justify  consideration  In 
view  of  the  actual  direct  costs  of  evalu- 
ating and  paying  the  claim. 

IV.  Stabtdabos  roR  Evaluation 

A.  QUALIPICATION  rOR  RXPIXHD 

Any  claim  for  a  refund  should  logi- 
cally consist,  at  a  minimum,  of  proof 
that  the  claimant  purchased  during 
the  period  covered  by  the  Consent 
Order  Gulf  petroleum  products  that 
were  subject  to  FEA  price  regtilatlons. 
A  consumer  will  generally  he  able  to 
establish  a  claim  by  making  that  mini- 
mum showing. 

Because  of  the  nature  of  their  busi- 
ness activities,  however,  refiners,  re- 
sellers and  consumers  in  certain  regu- 
lated Industries  will  have  to  make  a 
more  substantial  showing  to  establish 
that  they  are  entitled  to  a  refund.  Re- 
finers and  resellers,  for  instance, 
might  well  have  had  an  obligation 
under  the  FEA  and  EKDE  regulatory 
Qrogram  to  pass  through  to  their  own 
customers  the  entire  benefit  of  a  de- 
crease in  the  cost  of  Gulf  products 
that  they  sold  or  refined.  The  maxi- 
mum price  that  a  reseller  may  charge 
for  a  covered  product  is  dependent  on 
the  cost  that  it  Incurs  In  purchasing 
that  product  from  Its  supplier.  Simi- 
larly, a  major  component  of  the  maxi- 
mum prices  that  a  refiner  is  permitted 
to  charge  is  the  cost  of  the  crude  oil 
that  It  refines.  If  a  refiner  or  reseller 
was  already  selling  a  product  at  its 
maximiun  permissible  selling  price  and 
then  received  a  price  reduction  from 
its  supplier,  the  firm  would  be  obligat- 


ed to  pass  that  reduction  on  to  its  own 
customers  on  a  doUar-for-dollar  basis. 
Therefore,  a  refiner  or  reseller  in  that 
position  would  not  have  been  able  to 
benefit  from  lower  prices  of  Oulf  prod- 
ucts, and  it  should  not  be  eligible  to 
receive  a  refimd. 

Consequently,  in  order  to  qualify  for 
a  reftmd.  a  refiner  or  reseller  will  be 
required  to  demonstrate  that  during 
the  period  covered  by  the  Consent 
Order  it  could  have  kept  its  prices  at 
the  same  level  If  it  had  experienced  a 
cost  reduction  equal  to  the  amount  of 
the  refund  claimed.  In  order  to  show 
this  a  firm  must  demonstrate  that  at 
the  time  it  purchased  covered  prod- 
ucts from  Oulf  it  had  unrecovered 
product  costs  at  least  equal  to  the 
amount  of  the  refund  claim.  In  addi- 
tion, tt  must  have  maintained  a 
"bank"  of  imrecovered  costs  during 
relevant  subsequent  periods.  The 
amount  of  the  refund  will  be  limited 
to  the  amount  of  unrecovered  costs 
available  to  the  claimant  for  recovery 
through  price  increases.  The  DOE  will 
require  that  refiners  and  resellers  that 
do  receive  a  refund  reduce  their  banks 
of  unrecovered  product  costs  for  the 
product  or  products  concerned.  In 
cases  where  reports  were  filed  with 
the  FEA.  they  will  also  be  required  to 
submit  amended  reports  that  reflect 
the  reduction  in  their  banks.  The  com- 
pilation by  the  claimant  of  the  neces- 
sary cost  Information  should  not  be 
unduly  burdensome,  since  under  FEIA 
regulations  petroleum  firms  were  re- 
quired to  maintain  records  of  this  gen- 
eral type.  See  10  CFR  210.92,  In  addi- 
tion, the  DOE  intends  to  scrutinize 
claims  for  large  refunds  carefully  on  a 
case-by-case  basis.  In  some  of  these 
cases,  further  evidence  may  be  re- 
quired of  claimants  to  demonstrate 
that  Industry  custom,  contractual  obli- 
gations or  unusual  market  factors 
would  not  have  prevented  the  firm 
from  retaining  the  benefits  of  a  cost 
reduction  by  Gulf. 

A  similar  showing  will  be  required  In 
the  case  of  firms  in  regulated  Indus- 
tries. Refimds  to  those  firms  will  be 
contingent  upon  showing  that  they 
did  not  pass  through  the  full  amoimt 
of  the  Gulf  charges  to  their  ctistomers 
or  that  they  would.  If  a  refimd  were 
paid,  pass  through  the  benefits  of  that 
refimd  to  their  customers  in  an  equita- 
ble manner.  Public  utilities,  commer- 
cial airlines  and  railroads  are  included 
in  this  category.  Municipal  and  other 
publicly  owned  utilities  need  only 
verify  that  their  refunds  wiU  be  used 
to  reduce  operating  costs  or  will  be  ap- 
plied to  the  fuel  cost  calculation  in  the 
year  the  refund  is  received. 

B.  dbtermination  op  RKnnn>  amottht 

As  stated  above,  the  purpose  of  the 
refund  procedure  is  to  distribute  re- 
funds to  Oulf  customers  only  to  the 


extent  that  each  particular  claimant 
would  have  benefited  if  Gulf  had  fol- 
lowed a  transfer  pricing  practice  dif- 
ferent from  the  practice  it  in  fact 
adopted  in  the  period  specified  in  the 
Consent  Order.  Nevertheless,  some  ap- 
proximations will  be  necessary  in  de- 
termining the  amount  of  the  refund  in 
each  case.  Because  of  the  nature  of  a 
crude  oil  cost  disallowance  it  is  exceed- 
ingly difficult  to  establish  with  preci- 
sion the  exact  amount  by  which  a  par- 
ticular firm  or  person  might  have  t>een 
overcharged.  Presumptions  will  there- 
fore be  necessary  to  determine  the 
amount  of  refunds  that  should  be  paid 
to  a  particular  reseller  or  consumer. 

In  fact,  overcharges  made  In  this 
case  to  particular  claimants  would  be 
virtually  impossible  to  establish.  The 
allegations  upon  which  the  Consent 
Order  is  based  do  not  per  $e  concern  a 
pricing  violation,  but  instead  involve 
crude  oil  costs  that  the  DOE  alleged 
Gulf  Improperly  utilized  in  calculating 
its  maximum  permissible  prices  for  re- 
fined petroleum  products  and  for 
crude  oil  sold  pursuant  to  the  Manda- 
tory Crude  OH  Allocation  Program. '  In 
general,  the  price  rule  applicable  to  re- 
finers provided  that  a  refiner  could 
not  chjuire  a  price  for  an  item  that  ex- 
ceeded the  weighted  average  price  at 
which  the  item  was  lawfully  priced  In 
transactions  with  the  class  of  purchas- 
er concerned  on  May  15.  1973,  "plus 
increased  product  costs  incurred  be- 
tween the  month  of  measurement  and 
the  month  of  May  1973  and  measured 
pursuant  to  the  provisions  of  Section 
212.83."  10  CFR  212.82{bXl)  (1974).» 
Increased  product  costs,  such  as  in- 
creased transfer  costs  of  crude  oil. 
were  placed  in  a  pool  of  costs  which 
could  then  be  utilized  by  the  refiner  in 
the  manner  specified  in  Section  212.83. 
Section  212.83  in  general  required  an 
equal  allocation  of  those  costs  to  sev- 
eral broad  product  categories  and 
among  classes  of  purchasers  for  each 
product  within  a  category.  Each  refin- 
er, however,  was  given  considerable 
discretion  with  regard  to  the  manner 
in  which  it  distributed  increased  costs 
among  products  within  a  single  catego- 
ry, and  was  also  permitted  In  some  in- 
stances to  transfer  costs  from  one  cat- 
egory to  another.  F^lrthermore,  a  re- 
finer was  not  required  to  recover  all 
increased  product  costs  in  the  first 
period  in  which  they  were  available 
for  recovery  under  section  212.83,  but 
could  instead  "bank"  some  of  those 
costs  for  recovery  in  subsequent  peri- 
ods. A  refiner  was  thus  permitted  to 
exercise  a  considerable  amount  of  dis- 
cretion in  deciding  when  and  on  which 
products  to  pass  through  costs.  The 
discretion  given  refiners  under  the  re- 
finer price  rule  thus  makes  It  extreme- 
ly difficult  to  determine  with  any 
degree  of  certainty  the  maximum 
price  that  would  have  been  established 
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for  •  Oul/  product  if  the  finn  had  not 
recognized  allesedly  improper  iaiport- 
edoUco8t«. 

A  further  problem  in  determining 
the  precise  amount  of  an  overcharge 
to  a  particular  purchaser  of  Oulf  prod- 
uct«  arises  because  many  purchasers 
did  not  buy  those  producU  directly 
from  Oulf.  but  bought  them  instead 
from  Independent  resellers.  As  dis- 
cussed above,  a  reseller  may  have  been 
required  to  pass  through  cost  reduc- 
tions to  its  customers  under  the  re- 
seller price  provisions  of  the  Manda- 
tory Petroleum  Price  Regulations,  or 
it  may  have  been  required  to  pass 
through  a  portion  of  the  reduction. 
Furthermore,  regardless  of  the  re- 
quirements of  the  regulations,  a  re- 
seller may  have  voluntarily  chosen  to 
pass  through  all  or  part  of  any  reduc- 
tion in  its  product  costs,  either  to  meet 
the  prices  charged  by  competitors,  or 
pursuant  to  contractual  provisions,  or 
simply  as  a  customary  practice. 

However,  while  it  is  unquestionably 
difficult  to  determine  the  exact 
amotmt  by  which  any  particular  pur- 
chaser may  have  been  overcharged,  it 
is  nevertheless  likely  that  if  the  alle- 
gations made  by  the  DOE  in  the 
NOPD  were  correct,  as  a  class,  pur- 
chasers of  Oulf  products  paid  higher 
prices  than  they  should  have  paid  and 
are  therefore  entitled  to  refunds.  Cer- 
tain presumptions  will  therefore  be 
made  regarding  the  manner  in  which 
Imported  crude  oil  costs  were  passed 
through  by  Gulf  and  the  extent  to 
which  customers  would  have  incurred 
an  Injury  as  a  result  of  OolTs  alleged 
actions. 

First,  we  have  presumed  that  Oulf 
allocated  the  entire  refund  amount  to 
all  covered  products,  including  the 
crude  oil.  that  it  sold  during  the 
August  19,  1973  through  January  31. 
1976  period.  We  have  also  presumed 
that  these  crude  oil  costs  were  appor- 
tioned equally  on  a  volumetric  basis  to 
all  covered  petroleum  products,  includ- 
ing crude  oil.  that  Oulf  sold  during 
that  period.  The  refund  will  be  appor- 
tioned in  a  similar  manner.  The  data 
submitted  by  Oulf  indicate  that  the 
totaJ  volume  of  covered  petroleum 
products  Including  crude  oil  sold 
during  the  period  was  34,505.212.140 
gallons.  Consequently,  the  total 
amount  of  the  refimd  will  be  $0.001234 
per  gallon  ($42,240,000-^34.505.212.140 
gallons).' 

The  further  presmnption  has  been 
made  that  every  purchaser  of  covered 
products,  including  crude  oil.  from 
Oulf  during  the  period  covered  by  the 
Consent  Order  is  entitled  to  the  full 
per  gallon  refund  amount.  Essentially 
this  will  mean  that  a  governmental 
entity,  a  private  individual  and  any 
other  consumer  or  reseller  of  a  Oulf 
product  may  apply  for  a  full  refund 
for  the  total  amount  of  products  that 
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it  purchased  during  the  relevant 
period.  As  pointed  out  in  the  Interim 
Dectsion  issued  in  connection  with  the 
special  redress  proceeding,  it  is  likely 
that  resellers  of  Oulf  producU  would, 
as  a  result  of  regulatory  requirements, 
market  forces,  and  custom  have  paaaed 
through  a  portion  of  a  cost  reduction 
to  their  customers.  Furthermore,  since 
resellers  in  general  would  also  have  re- 
tained some  of  the  benefits  of  a  cost 
reduction,  it  Is  likely  that  most  con- 
sumers would  not  have  reoeived  the 
fxiil  benefit  of  a  reduction  in  the  re- 
sellers' product  costs.  No  entirely  satis- 
factory method  has  been  devised,  how- 
ever, for  allocating  the  refund  among 
the  various  distribution  levels.  To  at- 
tempt to  establish  a  proper  allocation 
on  a  case- by -case  basis  would  Impose 
very  substantial  administrative  bur- 
dens because  of  the  complex  factual 
presentation  and  analysis  that  would 
be  necessary  in  each  case.  Fixed  allo- 
cations of  refund  amounts  such  as 
those  proposed  in  the  Interim  Deci- 
sion represent  one  solution  to  this 
problem,  but  unfortunately  sufficient 
data  does  not  exist  on  which  to  base 
an  allocation  that  accurately  reflects 
actual  experience.  In  addition,  fixed 
allocations  may  unfairly  deprive  some 
/•Austomers  of  refunds  to  which  they 
^may  be  entitled.  Therefore,  no  reduc- 
tion will  be  made  in  the  refunds  avaU- 
able  to  customers  in  the  various  levels 
of  distribution  unless  the  total  amount 
of  approved  claims  exceeds  the  bal- 
ance of  the  funds  availal>le.  in  which 
case  a  reduction  will  be  made  on  a  pro 
rata  basis  of  all  approved  claims.* 

It  is,  of  course,  true  that  the  use  of 
these  presimiptlons  will  only  approxi- 
mate actual  t>ehavior.  For  the  reasons 
discussed  above,  however,  conclusive 
findings  cannot  be  made  as  to  the  pre- 
cise amount  a  partlcvilar  purchaser 
may  have  been  overcharged.  It  is 
simply  not  possible  to  ascertain  the 
precise  manner  in  which  Oulf  would 
have  determined  the  prices  of  Its  prod- 
ucts to  a  particular  purchaser  over  a 
two-and-a-half-year  period  if  it  had  in 
fact  calculated  Its  imported  crude  oil 
costs  in  a  different  numner.  In  our 
view  the  presimiptions  that  we  have 
adopted  represent  the  most  appropri- 
ate method  of  disbursing  the  refund 
by  Oulf. 

V.  ExCLTTSITElfESS  OF  THIS 
AOMnnSTRATrVZ  RXMEOY 

Under  the  terms  of  the  Consent 
Order,  Oulf  will  be  deemed  to  have  de- 
termined its  crude  oil  costs  In  accord- 
ance with  the  applicable  regulations 
after  it  has  paid  the  refund  and  com- 
plied with  the  other  terms  and  condi- 
tions of  the  Consent  Order.  Therefore, 
the  procedures  set  forth  in  the  Appen- 
dix to  this  Decision  will  be  ttie  only 
administrative  remedy  available  to 
persons  injured  as  a  result  of  the  al- 


leged violations  by  Oulf  of  the  trans- 
fer pricing  regulations.  No  further 
IX>E  compliance  proceeding  will  be  in- 
stituted against  Gulf  with  regard  to 
these  matters. 

The  Department  intends  this  claims 
procedure  to  be  the  forum  through 
which  Oulf  customers  nuiy  obtain  re- 
funds with  respect  to  the  matters  re- 
ferred to  in  the  CiHisent  Order.  We  are 
aware  tliat  a  penoa  who  has  been  in- 
Jvired  as  a  result  of  an  overcharge  may 
file  a  civil  action  against  Gulf  in  Fed- 
eral Court  imder  Section  210  of  the 
Economic  Stabilisation  Act  of  1970 
(BSA).  Pub.  L.  92-210.  However,  noth- 
inc  in  the  BSA  or  the  special  procedur- 
al regulations  being  proposed  today 
prevents  an  Injured  person,  including 
a  Judgment  creditor,  from  fully  pursu- 
ing in  both  forums  his  right  to  receive 
compensation.  We  anticipate  that  the 
Federal  District  Courts  win  liberally 
grant  stays  of  proceedings  that  are  in- 
stituted under  Section  210  of  the  ESA 
pending  completion  of  processing  of 
administrative  claims  filed  under  the 
proposed  special  procedures. 

A  deadline  will  be  established  after 
which  no  further  applications  for 
refund  will  be  considered.  Customers 
receiving  notice  by  direct  mall  will 
have  at  least  90  days  to  complete  their 
application  after  receipt  of  the  notice. 
It  Is  also  our  expectation  that  the 
entire  claims  process  will,  if  possible, 
be  completed  and  refunds  made  to  eli- 
gible customers  of  Oulf  within  six 
months  of  its  implementation. 

Finally,  a  number  of  commenters 
have  noted  their  interest  in  filing  ac- 
tions on  behalf  of  classes  of  Oulf  cus- 
tomers. Refund  applications  filed  on 
behalf  of  groups  of  customers  will  be 
considered.  We  will  not.  however,  pre- 
judge the  merits  of  such  applications. 
Instead,  applications  that  are  submit- 
ted on  liehalf  of  a  class  will  be  evaluat- 
ed on  a  caae-by-case  basis  as  received. 
In  general,  we  will  be  guided  in  consid- 
ering such  applications  by  the  require- 
ments applicable  to  class  actions  set 
forth  in  Rule  23  of  the  Federal  Rules 
of  Civil  Procedure. 

It  is  therefore  ordered  that* 

Tbe  special  refund  procedures  set 
forth  in  the  Appendix  to  this  Decision 
are  hereby  adopted  by  the  Depart- 
ment of  Energy  solely  for  the  purpose 
of  achieving  an  equitable  distribution 
of  the  refund  which  has  been  agreed 
to  by  Oulf  Oil  Corporation  and  the 
Special  Counsel  for  Compliance  in  a 
Consent  Order  dated  July  M.  197B. 

NOTSS 

I.  In  particular.  Uie  dlsaliowanoe  proceed- 
ing concerned  the  manner  In  which  OuU  es- 
tablished the  cost  of  foreign  crude  oil  pur- 
chased from  Oulf  affiliates.  Various  aspects 
of  ttie  crude  oil  transfer  prtcing  program 
have  been  4iscuHed  In  aereral  DOE  Free- 
dam  of  Inf  onnation  Act  prooeedlngs.  Sec; 
e.g^  Eerr-MeQm  CorpoTUtkm;  SUatiari  OU 


Compant  Undtanai.  1  DOB  Par.  M.ISS 
(1977):  Oulf  Oa  Corporation,  1  DOB  Par. 
80.103  (1977):  Sun  Company.  Inc.  A  FEA 
Par.  80.873  (1978):  Sun  OU  Co..  3  PEA  Par. 
80.528  (1975).  The  program  prescribes  the 
standards  that  refiners  are  required  to  use 
in  establishing  the  cost  of  lm[>orted  crude 
oil  purchaaed  In  tranaacUons  between  affili- 
ated entitles  and  the  standards  that  the 
DOE  wUl  use  to  disallow  or  to  reallocate 
landed  costs  pursuant  to  10  CFR  212.83(b). 

2.  39  Fed.  Reg.  42.368  (1974).  Prior  to  Jan- 
uary 15.  1974.  the  refiner  price  rule  was  set 
forth  In  6  CPR  150.355(b).  and  prior  to  No- 
vember 1,  1973  In  6  CFR  150.358(a). 

3.  Tbe  stated  quantity  does  not  include 
either  the  petroleum  products  produced  by 
Oulf  during  that  period  and  retained  for  its 
own  U!»e  or  exempt  products  sold  by  Oulf.  In 
the  Interim  Decision  Issued  In  connecUoi 
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fled  by  the  £>OE.  Funds  contained  in 
the  escrow  accotuit  or  the  segregated 
account  maintained  by  Gulf  shall  be 
disbursed  only  upon  receipt  of  an 
order  signed  by  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  his 
designee. 

a.  Konci 

The  Office  of  Hearings  and  Appeals 
shall  publish  an  appropriate  notice  de- 
scribing the  procedures  that  shall  be 
available  to  persons  who  wish  to 
obtain  a  refund  tmsed  on  the  Consent 
Order.  A  notice  of  this  type  shall  be 
published  in  the  Federal  Register 
and    in    such    other    manner    as    the 


Ihk  rn  T.^  »J!.        "^  M»,  ~^«"°iii>Office  of  Hearings  and  Appeals  deems 

with  the  Special  Redress  Petition,  exemj^^  .     .     .  ,      ^Tl:  , »».    j 

'^  ^        »»«.     necessary  or  desu^ble.  Other  metliods 

of  publication  may  include  press  re- 
leases, advertisements  in  major  news- 
papers and  trade  Journals,  and  direct 


petroleum  products  and  products  consumed 
internally  were  Included  In  the  total  amount 
of  petroleum  products  over  which  the 
refund  was  allocated.  That  method  of  allo- 
cation was  consistent  with  the  manner  In 
which  the  refiner  price  regulations  required 
firms  to  allocate  increased  product  costs. 
See  10  CFR  212.83.  Nevertheless,  the  DOE  la 
cognizant  of  the  fact  that  the  total  amount 
of  increased  product  costs  cited  In  the 
NOPD  issued  to  Oulf  significantly  exceeded 
the  amount  of  the  settlement.  Therefore, 
consistent  with  the  ultimate  objective  of  the 
claims  procedure,  ie.  to  compensate  Otilf 
customers  for  actual  Injuries  that  they  may 
liave  Incurred,  no  allocation  of  the  refund 
will  be  made  in  this  case  to  exempt  or  Inter- 
nally consumed  products.  We  will,  on  the 
other  hand.  Include  certain  sales  of  crude  oil 
by  Oulf  because  Oulf's  Interafflliate  crude 
oil  coats  were  Included  in  computing  the 
maximum  prices  utilized  in  these  transac- 
tions. See  10  CFR  212.85;  10  CFR  212.183. 

Some  Individuals  who  filed  comments  on 
the  procedures  proposed  In  the  special  re- 
dress proceeding,  while  stating  their  agree- 
ment in  principle  with  the  type  of  allocation 
of  the  Oulf  refund  that  was  proposed  in  the 
Interim  Decision,  expressed  the  view  that 
flexibility  should  t>e  exercised  In  exception- 
al cases.  It  Is  the  Intention  of  the  Office  of 
Hearings  and  Appeals  to  review.  ,to  the 
extent  possible,  claims  by  an  applicant  that 
because  of  the  unusual  circumstances  under 
which  It  purchased  covered  products  from 
Gulf,  strict  application  of  the  standards  for 
evaluation  would  be  inequitable. 

4.  In  view  of  this  possibility,  we  intend  to 
delay  paying  any  refunds  until  all  claims 
ha\T  been  processed. 

An>nn>ix— Spscial  RsrimD 
Pbocsdurss 

1.  escrow  Accoxrtrt 

The  Department  of  Energy  shall 
issue  an  order  to  Oulf  Oil  Corporation 
providing  for  the  temporary  disposi- 
tion of  the  funds  to  be  tendered  pursu- 
ant to  the  Consent  Order  that  the 
Special  Cotuisel  for  Compliance  of  the 
Department  of  Energy  entered  into 
with  Oulf  Oil  Corporation  on  July  26. 
1978.  Orilf  may  be  required  under  the 
terms  of  the  order  to  place  the  fimds 
in  an  appropriate  interest-bearing 
escrow  account  or  to  retain  the  fimds 
itself  in  a  segregated  accoimt  imder 
such  terms  and  conditions  as  are  speci- 


mailings   to   Oulf   customers   and   to 
trade  and  consumer  organizations. 

3.  APPLICATION  FOR  RETimB:  FTLIRG 

Except  as  otherwise  provided  by  an 
order  of  the  Office  of  Hearings  and 
Appeals,  any  person  who  believes  that 
he  is  entitled  to  a  reftmd  as  a  direct 
result  of  the  pricing  practices  upon 
which  the  Consent  Order  was  based 
may  file  an  application  for  refimd 
with  the  Office  of  Hearings  tmd  Ap- 
peals of  the  Department  of  Energy, 
2000  M  Street.  N.W..  Washington.  D.C. 
20461,  or  at  such  other  address  as  the 
Office  of  Hearings  and  Appeals  may 
specify.  AJU  applications  must  be 
signed  by  the  applicant  and  should  be 
labeled  "Application  for  Refund— Gulf 
Oil  Corporation  Consent  Order." 

Applications  for  refunds  in  excess  of 
$100  must  be  filed  in  duplicate,  and 
these  applications  will  be  available  for 
public  inspection  in  the  DOE  Public 
EkKket  Room  at  2000  M  Street,  N.W., 
Washington,  D.C.  Any  applicant  who 
believes  that  his  application  contains 
confidential  information  must  so  indi- 
cate on  the  first  page  of  his  applica- 
tion and  Submit  two  additional  copies 
of  his  application  from  which  the  in- 
formation that  the  applicant  claims  is 
confidential  has  been  deleted.  A  state- 
ment must  also  be  provided  specifying 
why  any  such  information  is  privileged 
or  confidentiaL  ^ 

4.  riLIlfC  OBAOLINS 

An  application  for  reftmd  must  be 
filed  on  or  before  the  date  that  the 
Office  of  Hearings  and  Appeals  speci- 
fies in  the  notices  issued  pursuant  to 
Section  2.  The  filing  deadline  shall  not 
be  less  than  90  days  from  the  date  of 
publication  of  the  notice  in  the  Feder- 
al Register.  The  Office  of  Hearings 
and  Appeals  nuiy  grant  extensions  of 
time,  for  g(xxl  cause  shown,  of  the 
deadline.  Requests  for  extension  must 
be  in  writing  and  suixnltted  prior  to 
the  deadlhie. 
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S.  COVTEMTS  OF  ATPUCATION 

An  application  shall  contain  the  fol- 
lowing Information: 

(a)  The  name,  address  and  telepbone 
number  of  the  applicant; 

(b)  A  complete  statement  of  the 
basis  for  the  claim  (including  the  ap- 
plicant's Oulf  accoimt  number  and 
other  identifying  information); 

(c)  The  total  quantity  of  covered  pe- 
troleum products  purchased  from  Oulf 
or  from  a  reseller  of  Oulf  products 
during  the  period  August  19,  1973 
through  January  31.  1976; 

(d)  With  respect  to  each  type  of 
product,  the  quantities  and  periods  of 
time  during  which  the  purchases  were 
made; 

(e)  Copies  of  all  receipts,  invoices, 
contracts,  agreements,  instniments  or 
other  documents  necessary  to  estab- 
lish the  validity  of  the  claim,  including 
docimients  necessary  to  prove  the 
quantities  of  covered  Oulf  petroleiun 
products  purchased  during  the  period 
August  19,  1973  through  January  31. 
1976; 

(f)  A  statement  of  whether  the  ax>- 
plicant  has  ever  filed  with  the  Depart- 
ment of  Energy  any  other  application 
for  refund  involving  Gulf  prtxlucts 
and  whether  he  is  currently  or  has 
ever  been  a  party  in  any  court  pro- 
ceeding involving  alleged  crude  oil 
pricing  violations  by  Gulf;  and 

(g)  A  sworn  statement  by  the  appli- 
cant that  all  statements  made  in  the 
application  are  true  and  correct  to  the 
best  of  his  knowledge  and  the  belief. 

In  the  alternative,  an  application 
may  be  filed  by  completing  an  appro- 
priate form  provided  by  the  Depart- 
ment of  EInergy. 

«.  CRITERIA  rOR  EVALUATIOH 

(a)  An  application  for  refimd  may  be 
granted  if  an  applicant  has  persuasive- 
ly demonstrated  (1)  that  it  purchased 
covered  Oulf  petroleum  products 
diuing  the  period  August  19.  1973 
through  January  31,  1976  and  (11)  if 
the  applicant  is  a  reseller  or  a  whole- 
sale piuThaser  whose  prices  are  sub- 
ject to  regulation  by  a  governmental 
unit,  that  it  would  not  have  been  re- 
quired to  pass  through  to  its  custom- 
ers a  cost  reduction  equal  to  the 
refund  claimed.  A  public  utility  may 
satisfy  the  requirement  set  forth  in 
subsection  (aKli)  by  demonstrating 
that  the  benefit  of  any  refund  will  be 
passed  on  to  its  (^ustomers  in  an  equi- 
table manner. 

(b)  The  amoimt  of  the  refimd  to 
which  a  purchaser  of  Oulf  products  is 
entitled  shall  generally  be  determined 
by  multiplying  the  volume  in  gallons 
of  covered  Oulf  petroleum  products 
purchased  by  $0.00122. 
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T.  psocissnfG  or  appucation 

(a)  The  Office  of  Hearings  and  Ap- 
peals or  its  designee  may  initiate  an 
investigation  of  any  statement  made 
in  an  application  and  may  require  ver- 
ification of  any  document  submitted 
in  support  of  a  claim.  The  Office  of 
Hearings  and  Appeals  or  its  designee 
may  solicit  and  accept  submissions 
from  interested  persons,  including 
Gulf  Oil  Corporation  and  the  Office  of 
Special  Counsel  for  Compliance,  rele- 
vant to  any  application.  In  evaluating 
an  application,  the  Office  of  Hearings 
and  Appeals  or  its  designee  may  con- 
sider Information  obtained  from  any 
other  source  and  may  on  its  own  ini- 
tiative convene  a  hearing  or  confer- 
ence if.  in  its  discretion,  it  decides  that 
a  hearing  or  conference  will  advance 
its  evaluation  of  an  application. 

(b)  The  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee 
shall  conduct  any  hearing  or  confer- 
ence that  is  convened  with  respect  to 
an  application  for  refund  and  will 
specify  the  time  and  place  for  the 
hearing  or  conference  and  notify  the 
applicant.  The  official  conducting  the 
hearing  may  administer  oaths  and  af- 
firmations, rule  on  the  presentation  of 
Information,  receive  relevant  informa- 
tion, dispose  of  procedural  requests, 
determine  the  format  of  the  hearing, 
and  otherwise  regulate  the  course  of 
the  hearing. 

8.  OSCISION  or  THE  DEPARTMCVT  Or 
KlfCRGY 

Upon  consideration  of  the  applica- 
tion and  other  relevant  information 
received  or  obtained  during  the  course 
of  the  proceeding,  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  his 
designee  shall  issue  an  order  granting 
or  denying  the  application.  The  order 
shall  contain  a  concise  statement  of 
the  relevant  facts  and  the  legal  basis 
for  the  decision.  A  copy  of  the  order, 
with  such  modification  as  Is  necessary 
to  ensure  the  confidentiality  of  infor- 
mation protected  from  public  disclo- 
sure by  18  UAC.  1905,  shaU  be  served 
upon  the  applicant  and  any  person 
who  participated  In  the  proceeding. 

9.  ErrwL'i  or  rAiL0iti  to  ttlx  timzlt 
APPLicATioi*  roR  nxruim 

Any  application  not  filed  on  a  timely 
basis  may  be  summarily  dismissed,  and 
the  applicant  shall  not  be  entitled  to 
any  portion  of  the  funds  submitted 
pursuant  to  the  Consent  Order. 

10.  PARTICIFATIOir  BT  CULT  OIL 
CORPORATION 

Gulf  will  assist  in  the  evaluation  of 
applications  for  refund  to  the  extent 
contemplated  by  the  Consent  Order. 
Including  submitting  any  docvunents 
or  Information  that  the  Office  of 
Hearings  and  Appeals  or  its  designee 


him   to   disburse   the   funds   in   this 
manner. 
[FR  Doc.  79-8281  PHed  8-18-79:  8:45  ami 
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determines  is  relevant  to  its  evaluation 
of  a  claim.  An  applicant  who  has  un- 
successfully requested  information  or 
docimients  from  Gulf  may  submit  to 
the  Office  of  Hearings  and  Appeals  a 
request  that  information  or  docu- 
ments believed  to  be  in  the  possession 
of  Gulf  X)il  Corporation  and  necessary 
to  the  evaluation  of  his  claim  be  fur* 
nished  either  to  the  Office  of  Hearings 
and  Appeals  or  to  the  applicant.  Gulf 
will  be  given  an  opportunity  to  com- 
ment on  the  request.  After  considering 
the  request  and  the  comments  of  Gulf, 
the  Office  of  Hearings  and  Appeals  or 
Its  designee  may  issue  an  order  grant- 
ing the  request  if  it  determines  that  ^^cn 
the  requester  seeks  relevant  and  mate--*igg_„gg^  f^^  Comments, 
rial  evidence  and  that  compliance  with 
the  request  will  not  Impose  an  unrea- 
sonable burden  on  Gulf.  The  Director 
of  the  Office  of  Hearings  and  Appeals 
or  his  designee  may  in  an  appropriate 
case  order  that  Gulf  be  reimbursed 
from  funds  in  the  escrow  account  for 
the  actual  expenses  incurred  by  Gulf 
in  complying  with  the  provisions  of 
this  section. 
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11.  LIMITATIONS 

The  aggregate  amount  of  all  refunds 
authorized  by  the  Office  of  Hearings 
and  Appeals  shall  not  exceed  the 
amoimt  to  be  remitted  pursuant  to  the 
Consent  Order  by  Gulf  Oil  Corpora- 
tion, plus  interest  accrued  in  the 
escrow  account,  reduced  by  any  ad- 
ministrative costs  authorleed  by  the 
Office  of  Hearings  and  Appeals.  In  the 
event  that  the  aggregate  amount  of 
the  claims  filed  exceeds  the  amount 
remitted  by  Gulf,  the  Office  of  Hear- 
ings and  Appeals  may  award  refunds 
to  applicants  on  a  pro  rata  basis.  The 
Office  of  Hearings  and  Appeals  may 
delay  payment  of  any  refvmds  until  all 
applications  have  been  processed. 

la.  INTERIM  ANB  ANCILLARY  ORDERS 

The  Director  of  the  Office  of  Hear- 
ings and  Appeals  or  his  designee  may 
issue  any  interim  or  ancillary  orders, 
or  make  any  rulings  or  determinations 
necessary  to  ensure  that  the  refund 
proceedings,  including  the  operations 
of  any  administrator  or  escrow  agent 
appointed  in  connection  with  these 
proceedings,  are  conducted  in  an  ap- 
propriate manner  and  are  not  unduly 
delayed. 

IS.  REMAINING  rUNDS 

Any  funds.  Including  any  accumulat- 
ed interest,  remaining  In  the  escrow 
account  after  the  disposition  of  all 
timely  applications  for  refund  and  ap- 
proved expenses  of  administering  the 
refunds  shall  be  remitted  to  the 
United  States  pursuant  to  the  Consent 
Order.  The  Director  of  the  Office  of 
Hearings  and  Appeals  shall  Issue  an 
order  to  the  escrow  agent  directing 


SUMMARY:  The  Economic  Regula- 
tory Administration  (ERA)  of  the  De- 
partment of  Energy  (DOE)  Is  Issuing 
guidelines  to  its  recent  order  which  ac- 
tivated certain  provisions  of  the 
Standby  Petroleum  Product  Alloca- 
tion Regulations.  The  Activation 
Order  updated,  for  the  months  March. 
April  and  May  1979.  the  base  period 
for  motor  gasoline  to  the  period  July 
1.  1977  through  June  30.  1978.  These 
guidelines  are  Intended  to  farilltatc 
the  distribution  of  available  supplies 
of  gasoline  by  resolving  some  of  the 
uncertainties  associated  with  the  Acti- 
vation Order. 

DATES:  Effective  Date:  immediately. 
Written  comments  to  be  submitted  by 
April  21. 1979.  Hearing  date:  March  21. 
1979,  9:30  a.m.  Requests  to  speak  as 
soon  as  practicable  before  the  hearing. 

ADDRESSES:  Hearing  location:  Room 
2105,  2000  M  Street,  N.W..  Washing- 
ton. D.C.  All  comments  and  requests 
to  speak  and  statements  to:  Public 
Hearing  Management.  Standby  Regu- 
lation Activation  Order  No.  1  and 
Guidelines.  Economic  regulatory  Ad- 
ministration. 2000  M  Street.  N.W., 
Washington.  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  G.  Gillette  (Comment  Proce- 
dures), Economic  Regulatory  Admin- 
istration. 2000  M  Street.  N.W..  Room 
2214B  Washington,  D.C.  20461  (202) 
254-3345. 

William  Webb  (Office  of  Public  In- 
formation). Economic  Regulatory 
Administration.  2000  M  Street.  N.W.. 
Room  B-110.  Washington.  D.C. 
20461.  (202)  634-2170. 
William  Caldwell  (Regulations  and 
Emergency  Planning).  Economic 
Regulatory  Administration.  2000  M 
Street,  N.W..  Room  2304.  Washing- 
ton. D.C.  20461  (202)  254-8034. 
Michael  Paige  or  Joel  1^  Yudson 
(Office  of  General  Counsel),  Depart- 
ment of  Energy,  1000  Independence 
Avenue.  S.W..  Room  6A-127.  Wash- 
ington. D.C.  20585.  (202)  252-674^. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Procedural  Reguirements 

A  Section  501  of  DOE  Act 

B.  Section  404  of  DOE  Act 

C.  Section  553(d)  of  the  Administrative 
Procedure  Act 

ni.  Ouldelines  Adopted 
IV.  Written  Comment  and  Public  Hearing 
Procedures 

L  Background 

We  are  today  issuing  the  guidelines 
appended  to  this  notice  which  provide 
guidance  to  the  public  on  the  imple- 
mentation of  E3lA's  February  22.  1979 
order  activating  a  portion  of  the 
Standby  Petroleum  Product  allocation 
Regulations  (Activation  Order  No.  1. 
44  FR  11202.  February  28,  1979).  The 
February  22  action  activated,  effective 
March  1.  1979  for  the  Initial  period  of 
March.  April  and  May  1979.  only  that 
portion  of  ERA'S  Standby  Petroleum 
Product  Allocation  Regulations  (44  FR 
3928,  January  18.  1979)  relating  to  gas- 
oline allocation  base  periods.  It  allows 
firms  to  purchase  a  volume  of  motor 
gasoline  based  on  the  amount  they 
purchased  in  the  corresponding  month 
of  the  period  July  1.  1977  through 
June  30,  1978  rather  than  the  corre- 
sponding month  in  1972  as  previously 
provided  under  10  CFR  Part  211.  The 
guidelines  issued  today  are  effective 
immediately,  wiU  remain  in  effect  for 
the  initial  three  months  that  the  Acti- 
vation Order  will  be  in  effect  and  will 
be  exended  after  public  comment  if 
the  Activation  Order  is  extended. 

The  Activation  Order  did  not  ex- 
pressly relate  the  updated  base  period 
to  the  various  assignment  orders,  ter- 
mination orders,  adjustment  orders 
and  other  actions  taken  by  the  DOE 
and  its  predecessor,  the  Federal 
Energy  Administration  (FEA).  since 
the  1972  base  period.  Since  the  Issu- 
ance of  the  Activation  Order.  ERA  has 
received  many  requests  for  guidance 
as  to  how  the  terms  of  the  Activation 
Order  are  to  be  applied.  In  this  con- 
nection, firms  have  been  reluctant  to 
distribute  gasoline  to  certain  purchas- 
ers in  the  absence  of  a  statement  by 
DOE  of  the  effects  of  the  Activation 
Order.  DOE'S  Office  of  Hearings  and 
Appeals  has  also  received  from  a  great 
number  of  firms  receiving  inadequate 
volumes  of  gasoline  requests  for  excep- 
tion from  and  stay  of  the  provisions  of 
the  Activation  Order. 

The  discussion  of  the  current  tight 
gasoline  supply  and  mai^eting  envi- 
ronment contained  in  the  notice  an- 
nouncing the  Activation  Order  re- 
mains valid  and  Is  incorporated  herein 
by  reference.  In  addition,  as  a  result  of 
the  period  selected  to  be  the  new  base 
period,  many  gasoline  marketers  that 
entered  business  during  or  after  the 
new  base  period,  and  who  thus  have 
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no  actual  gasoline  purchases  during  a 
portion  or  all  of  the  new  base  period, 
are  exi)eriencing  supply  problems. 
Some  of  these  firms  received  assign- 
ment orders  during  or  after  the  new 
base  period  and  others  relied  exclu- 
sively on  the  purchase  of  surplus  prod- 
uct. Because  the  Activation  Order  did 
not  deal  explicitly  with  how  these 
firms  are  to  be  treated,  and  liecause 
other  unique  supply  arrangements 
were  also  not  addressed,  suppliers 
have  been  unsure  as  to  the  precise 
extent  of  their  new  supply  obligations. 
Many  refiners  have  declared  alloca- 
tion fractions  of  1.0  or  less  and  surplus 
motor  gasoline  has  not  generally  been 
available.  Accordingly,  many  firms  are 
receiving  limited  amounts  of  motor 
gasoline  and.  in  some  instances,  none 
at  alL  We  are  therefore  making  these 
guidelines  effective  immediately  to 
dispel  the  uncertainty  and  confusion 
that  has  arisen  surrounding  the  Acti- 
vation Order  and  to  facilitate  the  or- 
derly flow  of  gasoline  supplies. 

n.  Procedxtbal  Requirements 

In  the  notice  announcing  the  Activa-' 
tlon  Order,  we  stated  our  belief  that 
an  order  activating  all  or  a  portion  of 
the  standby  regulations  is  not  an  order 
having  the  general  applicability  of  a 
rule  within  the  meaning  of  section  501 
of  the  Department  of  Energy  Organi- 
zation Act  (Pub.  L.  95-91.  "DOE  Act"), 
because  the  regulatory  activation  pro- 
vlsi(Nis  themselves  are  contained  in 
the  already-adopted  standby  regula- 
tions. We  nevertheless  determined 
that  we  would  follow  the  procedures 
of  section  501  in  that  and  future  acti- 
vation orders  in  order  to  assure  mlud- 
mum  public  participation  in  such  pro- 
ceedings. These  guidelines  are  intend- 
ed only  to  provide  guidance  in  imple- 
menting the  Activation  Order  and.  we 
believe,  are  therefore  also  not  an  order 
having  the  general  i^plicability  of  a 
rule  under  section  501.  However,  for 
the  same  reasons  expressed  in  the  Ac- 
tivation Order,  we  will  also  follow  the 
procedures  of  section  501  in  adopting 
these  guidelines. 

A.  SBCnOH  801  or  THE  DOB  ACT 

Under  section  501(e)  of  the  DOE 
Act,  we  may  waive  the  prior  notice  and 
hearing  requirements  of  subsections 
(b),  (c)  and  (d)  of  section  501  upon  our 
finding  that  strict  compliance  with 
these  requirements  is  likely  to  cause 
serious  harm  or  injury  to  the  public 
health,  safety  or  welfare.  We  believe 
such  a  finding  can  and  should  be  made 
in  this  instance.  As  was  stated  in  the 
notice  announcing  the  Activation 
Order,  immediate  adoption  of  an  up- 
dated base  period  Is  necessary  to 
reduce  the  dislocations  and  competi- 
tive imbalances  which  would  likely 
have  been  caused  by  continued  use  of 
the  1972  base  period.  These  guidelines 
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to  the  Activation  Order  are  necessary 
to  assure  that  the  Activation  Order  is 
implemented  as  smoothly  and  equita- 
bly as  posdble.  In  addition,  as  stated 
earlier,  immediate  effectiveness  of 
these  guidelines  is  required  to  prevent 
the  harm  which  many  gasoline  mar- 
keters (x>uld  experience  unless  gaso- 
line is  made  quickly  available  to  them. 
In  accordance  with  section  501,  we  will 
receive  both  oral  and  written  com- 
ments on  this  action  as  soon  as  practi- 
cable after  the  guidelines  are  issued. 

B.  SECTION  404  Or  THE  DOE  ACT 

Section  404(a)  of  the  E>OE  Act  re- 
quires that  the  Federal  Energy  Regu- 
latory Commission  (FERC)  be  notified 
whenever  the  Secretary  of  Energy  pro- 
poses to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general  ap- 
plicability in  the  exercise  of  functions 
transferred  to  him  under  section  301 
or  section  306  of  the  DOE  Act.  If  the 
FERC  determines,  within  such  period 
as  the  Secretary  may  prescribe,  that 
the  proposed  action  may  significantly 
affect  any  of  its  functions  under  sec- 
tions 402(aKl).  (b)  and  (cKl)  of  the 
DOE  Act.  the  Secretary  shall  Immedl- 
ately  refer  the  matter  to  the  FERC. 

Although  these  guidelines  are  not  a 
general  statement  of  policy,  we  have 
nevertheless  notified  the  FERC  of 
them.  The  FERC  has  notified  us  that 
it  has  declined  to  determine  that  these 
guidelines  may  significantly  affect  one 
of  its  function  under  the  sections 
noted  above. 

c.  SECTION  ssa  or  the  administrativb 

TSLOCKDXTBX  ACT 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a  substan- 
tive rule  will  not  become  effective  less 
than  thirty  days  after  its  publication. 
Interpretive  rules  and  statements  of 
policy  are  exempt  from  this  require- 
ment. This  requirement  will  also  not 
be  applicable  if  an  agency  finds  good 
cause  to  waive  this  requirement  and 
publishes  this  finding  together  with 
the  rule. 

Since  these  guidelines  primarily  ex- 
plain, clarify  and  facilitate  the  imple- 
mention  of  the  provisions  of  the  Acti- 
vation Order,  we  believe  the  thrlty  day 
requirement  does  not  apply.  E^ren  if  It 
were  applicable,  however,  the  need  for 
immediate  guidance  on  the  implemen- 
tation of  the  Activation  Order  pro- 
vides good  cause  to  waive  the  section 
&53(d)  requirement. 

in.  OxnDELiNES  Adopted 

The  guidelines  adopted  consist  of  a 
number  of  implementing  principles  re- 
lated to  the  Activation  Order  and  a 
series  of  examples  Illustrating  these 
principles.  The  principles  relate  pri- 
marily to  the  effect  of  DOE  or  FEA 
orders  on  supply  obligations  and  allo- 
cation entitlements.  They  set  forth 
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what  base  period  volumes  should  be 
and  who  the  base  period  supplier  will 
be  for  firms  without  actual  purchases 
during  the  new  base  period  months 
and  whether  interim  supply  arrange- 
ments can  be  certified  up  to  a  suppli- 
er's supplier  to  become  part  of  the  lat- 
ter's  supply  obligation.  They  also  de- 
scribe certain  situations  in  which  ERA 
Regional  Offices  will  act  on  applica- 
tions for  assignment  or  recalculation 
of  base-period  volumes.  In  addition 
they  furnish  some  guidance  as  to  what 
was  meant  In  the  Activation  Order  by 
the  term  "temporary  exigent  circum- 
stances." In  the  interest  of  brevity,  the 
principles  themselves  are  not  repeated 
in  this  preamble  and  you  may  read 
them  In  the  guidelines. 

To  permit  orderly  Implementation  of 
the  Activation  Order  In  accordance 
with  these  guidelines,  the  notifications 
required  under  the  Activation  Order 
to  be  provided  by  suppliers  by  March 
15,  1979  to  wholesale  purchasers  under 
10  CFR  211.12(c).  and  to  ERA  under 
10  CFR  211.12(e)(2),  will  not  be  consid- 
ered late  if  submitted  before  March 
26.  1979. 

If  you  believe  the  guidelines  are  un- 
satisfactory or  do  not  adequately  re- 
solve your  questions  concerning  the 
updated  base  period,  we  solicit  your 
comments  either  orally  at  the  March 
21,  1979  hearing  on  the  Activation 
Order  or  in  writing  by  April  21,  1979. 
We  specifically  request  comments  as 
to  whether  a  mechanism  should  be 
provided  to  enable  purchasers  with 
unusually  low  purchases  in  one  or 
more  months  of  the  base  period,  as  in 
a  case,  for  example,  where  the  volume 
of  such  purchases  was  at  least  25%  less 
than  the  average  monthly  purchases 
for  the  rest  of  the  base  period,  to  re- 
ceive an  upward  adjustment  to  its 
base-period  volume  for  such  months  to 
reflect  its  actual  average  monthly  pur- 
chases. 

IV.  Written  Comment  and  Public 
Heahing  Procedures 

a.  written  comments 

You  are  Invited  to  participate  in  this 
proceeding  by  submitting  data,  views 
or  arguments  with  respect  to  the  mat- 
ters contained  In  the  guidelines.  Com- 
ments should  be  submitted  by  4:30 
p.m.,  e.s.t.,  April  21,  1979  to  the  ad- 
dress Indicated  In  the  "Addresses"  sec- 
tion of  this  notice  and  should  be  iden- 
tified on  the  outside  envelope  and  on 
the  document  with  the  designation: 
"Standby  Regulation  Activation  Order 
No.  1  and  Guidelines."  Fifteen  copies 
should  be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  In 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential 
status  of  such  information  or  data  and 
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to  treat  it  according  to  our  determina- 
tion. 

B.  PUBUC  HKARUIG 

1.  Procedure  for  ReQuests  to  Make 
Oral  Presentatioru  If  you  have  any  in- 
terest in  the  matter*  discussed  in  the 
guidelines,  or  represent  a  group  or 
class  of  persons  that  has  an  Interest 
and  you  have  not  already  made  a  re- 
quest to  speak  at  the  March  21,  1979 
hearing  on  the  Activation  Order,  you 
may,  as  soon  as  practicable  before  the 
hearing,  make  a  written  or  telegraphic 
request  for  an  opportunity  to  make 
oral  presentation.  You  should  also 
provide  a  phone  number  where  you 
may  be  contacted  through  the  day 
before  the  hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  as  soon  as  possible 
so  that  appropriate  arrangements  can 
be  made.  You  will  l)e  required.  If  time 
permits,  to  submit  one  hundred  copies 
of  your  statement  to  the  appropriate 
address  Indicated  in  the  "Addresses" 
section  of  this  notice  before  4:30  p.m.. 
e.s.t..  March  20,  1979. 

2.  Conduct  of  the  Hearing.  We  re- 
serve the  right  to  select  the  persons  to 
be  heard  at  the  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited, 
based  on  the  number  of  persons  re- 
questing to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be 
a  Judicial-type  hearing.  Questions  may 
be  asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given 
the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements 
will  t)e  given  in  the  order  In  which  the 
initial  statements  were  made  and  will 
be  subject  to  time  limitations. 

You  may  submit  questions  to  be 
asked  of  any  person  making  a  state- 
ment at  the  hearing  to  the  address  in- 
dicated above  for  requests  to  speak 
before  4:30  p.m.,  on  the  day  before  the 
hearing.  If  you  wish  to  have  a  ques- 
tion asked  at  the  hearing,  you  may 
submit  the  question,  in  writing,  to  the 
presiding  officer.  The  ERA  or.  if  the 
question  is  submitted  at  a  hearing,  the 
presiding  officer  will  determine  wheth- 
er the  question  is  relevant,  and  wheth- 
er the  time  limitations  permit  It  to  be 
presented  for  answer.  The  question 
will  be  asked  of  the  witness  by  the  pre- 
siding officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding  of- 
ficer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  trarwcript,  will 
be  retained   by  the  EIRA  and  made 


available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
GA-152,  James  Forrestal  Building. 
1000  Independence  Avenue  SW,  Wash- 
ington, DC,  between  the  hours  of  8:00 
ajn.  and  4:30  pjn..  Monday  through 
Friday.  You  may  purchase  a  copy  of 
the  transcript  of  the  hearing  from  the 
reporter. 

Issued  in  Washington.  D.C..  March 
14.  1979. 

Hazel  R.  Rollins, 

Deputy  Administrator, 
Economic  Regulatory  Administration. 

Appsndix 

cmoELnrES  for  determination  of  base- 
period  volumes  and  suppliers  for 

MOTOR  GASOLINE  UNDER  ACTIVATION 
ORDER  NO.  1  UNDER  SPECIAL  RULE  NO.  1 
IN  APPENDIX  TO  10  CFR  PART  211 

I.  ApplicabUity. 

These  guidelines  are  effective  for 
the  period  March  1,  1979  through  May 
31,  1979  and  will  be  extended  if  Activa- 
tion Order  No.  1  of  the  Standby  Petro- 
leum Product  Allocation  Regulations 
is  extended.  They  apply  at  all  levels  of 
distribution  to  the  operations  of  any 
firm  related  to  the  refining,  distribu- 
tion or  consumption  of  motor  gasoline. 

II.  Implementing  Provisions. 

1.  Where  a  firm  made  any  actual 
purchases  (including  purchases  from 
1972  base-period  suppliers,  assigned 
suppliers,  or  purchases  of  surplus 
product)  during  the  corresponding 
month  of  the  July  1.  1977-June  30, 
1978  base  period,  such  purchases  tu-e 
that  purchaser's  base-period  volume 
for  the  current  month  and  the  actual 
suppliers  of  those  volumes  during  the 
corresponding  month  of  the  July  1. 
1977-June  30,  1978  base  period  shall 
be  the  new  l>ase-perlod  suppliers.  (See 
the  exceptions  for  reasslgiunents  In 
Paragraph  No.  3  Ijelow  and  for  brand- 
ed Independent  marketers  in  Para- 
graph No.  8  below.) 

2.  Where  a  firm  made  no  purchases 
from  any  supplier  during  the  corre- 
sponding month  of  the  base  period: 

a.  If  the  purchaser  was  never  as- 
signed a  base-period  supplier,  suppliers 
and  purchasers  will  attempt  to  agree 
mutually  to  base-period  relationships 
for  such  months,  which  may  not 
become  effective  unless  an  ERA  re- 
gional office,  upon  application.  Issues 
an  assignment  order.  In  the  interim 
pending  an  assignment,  suppliers  may 
supply  agreed-upon  volumes  which  are 
consistent  with  the  assignment  proce- 
dures below.  (See  Paragraph  No.  7  as 
to  upward  certification.) 

For  those  months  in  which  there 
were  no  ptirchases  in  the  base  period, 
ERA  will  assign  monthly  base-period 
volumes  which  do  not  exceed  the  vol- 


umes calculated  by  totaling  the  actual 
purchases  for  thoae  base-period 
months  in  which  there  were  ptirchases 
and  97%  of  the  actual  purchases  in  the 
succeeding  months  after  the  base 
period,  divided  by  the  toUQ  number  of 
months  of  actual  purchases.  The 
months  after  the  base  period  that  will 
be  used  for  averaging  will  only  include 
those  months  necessary  to  extend  the 
averaging  period  to  twelve  months 
(but  will  not  Include  any  month  subse- 
quent to  February  1979).  Ninety -seven 
percent  is  a  deflating  factor  to  account 
for  the  national  average  growth  in  gas- 
oline demand  from  the  end  of  the  base 
period  to  March  1. 1979. 

As  to  firms  which  began  business 
after  December  1.  1978.  because  of 
their  short  time  in  business,  an  evalua- 
tion will  be  done  by  the  ERA  region  of 
the  base-period  volimie  of  comparable 
firms  in  the  same  area  before  an  as- 
signment of  a  base-period  volume  is 
made.  Such  evaluation  and  assignment 
shall  be  made  pursuant  to  the  "Oulde- 
lines  for  Evaluation  of  Applications 
for  Assignment  of  Supplier  and  Base 
Period  Use  to  New  Gasoline  Retail 
Sales  Outlets". 

b.  If  a  new  assignment  order  was 
issued  during  or  after  the  1977-78  base 
period  and  the  purchaser  had  no  base- 
period  supplier  before  receiving  the  as- 
signment, for  months  prior  to  effec- 
tiveness of  the  assignment  in  which 
there  were  no  purchases,  assigned 
base-period  volumes  will  be  the  new 
base-period  volumes  and  the  assigned 
supplier  will  be  the  new  base-period 
supplier.  (For  those  months  of  the 
base  period  after  effectiveness  of  the 
assignment  or  where  there  were  actual 
purchases,  as  set  forth  in  paragraph 
No.  1.  actual  purchases  and  suppliers 
will  determine  base  period  volumes 
and  suppliers  regardless  of  an  assign- 
ment order.) 

The  purchaser  may  also  apply  to  the 
ERA  Regional  Office  to  recalculate  its 
base-period  volume  for  base-period 
months  without  purchases  to  reflect 
the  purchaser's  actual  experience 
since  the  months  in  which  no  pur- 
chases were  made.  A  reclassification 
will  follow  the  procedures  set  forth  in 
paragraph  2a  alx>ve.  Pending  a  recal- 
culation by  the  Regional  Office,  in  the 
Interim  a  supplier  may  supply  such  es- 
timated volumes  and  the  supplier  may 
upward  certify  such  volumes  to  Its 
supplier  which  will  then  include  such 
volumes  in  its  base  period  supply  obli- 
gations on  an  interim  basis. 

3.  For  purchasers  to  whom  assign- 
ment orders  were  issued  during  or 
after  the  base  period  which  terminat- 
ed one  supply  obligation  and  estab- 
lished another  (i.e.  reassignments.  in- 
cluding three-party  agreements): 

a.  For  the  current  months  ooire- 
sponding  to  t>ase  period  months  prior 
to  the  effective  date  of  the  assignment 


NOTICES 

order,  the  newly  assigned  supplier  will 
be  the  base-period  supplier.  Its  supply 
obligation  as  a  result  of  the  reassign- 
ment will  equal  the  volumes  reas- 
signed, or  the  actual  purchases  during 
the  corresponding  month  of  the  base 
period  from  the  supplier  whose  obliga- 
tions were  terminated,  whichever  is 
less.  If  actual  base-period  purchases 
from  the  supplier  whose  obligations 
were  terminated  exceeded  the  volumes 
reassigned,  the  original  base  period 
supplier  shall  be  the  base-period  sup- 
plier for  the  difference.  Any  other 
actual  suppliers,  whether  they  sup- 
plied before  or  after  effectiveness  of 
the  assignment  order,  shall  also  be 
base  period  suppliers  for  the  actual 
volumes  supplied.  However,  the  newly- 
assigned  supplier,  if  it  is  willing,  may, 
if  an  application  is  made  to  the  ERA 
regional  office  for  an  assignment, 
supply  on  an  interim  basis  the  differ- 
ence between  the  assigned  volumes 
and  the  actual  purchases  from  the 
supplier  whose  obligations  were  termi- 
nated for  the  portion  pf  the  base 
period  prior  to  effectiveness  of  the  as- 
signment, pending  ERA  action  on  the 
assignment  application,  and  may 
upward  certify  such  volumes  to  its 
supplier  which  will  Include  such  vol- 
umes as  part  of  its  supply  obligations 
pending  ERA  action. 

b.  For  those  base-period  months 
after  the  reassignment  order  was 
issued,  actual  purchases  and  actual 
suppliers  will  determine  liase-period 
volumes  and  supply  obligations. 

4.  An  ERA  Regional  Office  may  redi- 
rect product  or  make  a  temporary  as- 
signment to  enable  a  purchaser  to 
obtain  in  any  month  up  to  75  percent 
of  its  base-period  volume  for  that 
month. 

5.  "Temporary  exigent  circum- 
stances" Includes  but  is  not  limited  to: 

Facility  shutdowns,  including  either 
the  purchaser's  facility  or  the  suppli- 
er's facility; 

Limited  access  to  facility; 

Supplier's  inability  to  deliver  (a  sup- 
plier's declaration  of  an  allocation 
fraction  less  than  one  (1.0)  will  not.  by 
itself,  be  an  adequate  demonstration 
of  a  supplier's  inability  to  deliver): 

Reduced  capability  of  purchaser  to 
function  as  normal  business.  Including 
financial  difficulties  impacting 
volume,  but  does  not  include  on  un- 
willingness of  purchaser  to  purchase 
because  of  a  lawful  price. 

Nor— If  a  pruchaser  believes  that  its  sup- 
plier's price  durinc  the  base  period  was  un- 
lawful, it  chould  fUe  a  complaint  with  the 
DOE'S  Office  of  Enforcement  or  Office  of 
Special  Counsel,  as  appropriate.  If  the  DOE 
in  an  enforcement  action  has  determined 
that  a  purchaser  was  unwilling  to  purchase 
product  because  of  a  price  set  in  violation  of 
the  price  regulations,  the  activation  of  the 
standby  regulations  will  not  affect  any  en- 
f orement  action  or  any  remedy  thereunder. 
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If  the  purchaser  has  experienced  a 
temporary  exigent  circiunstance  for  a 
month  during  the  base  peri(Kl  causing 
at  least  a  ten  percent  reduction  in  its 
normal  purchases  for  that  month,  its 
base-period  volume  may  be  revised  to 
equal  those  volumes  purchased  in  the 
corresponding  month  in  the  period 
July  1976  through  June  1977.  Its  base- 
period  supplier  for  the  previous  peri- 
od's volumes  will  be  the  supplier  from 
wh(}m  the  purchases  were  reduced  be- 
cause of  the  exigency.  The  purchaser 
should  notify  the  supplier  and  if  the 
supplier  is  willing  to  provide  the  addi- 
tional volumes,  no  assignment  by  the 
ERA  Regional  Office  is  required.  How- 
ever, If  the  supplier  is  a  major  refiner 
subject  to  the  Jurisdiction  of  DOE'S 
Office  of  Special  Counsel,  then  pre-no- 
tification  of  the  temporary  exigent  cir- 
CTimstance  and  the  use  of  correspond- 
ing months  of  the  July  1976  through 
June  1977  period  should  be  provided 
to  the  DOE  audit  team  assigned  to 
that  refiner.  If  the  stippller  is  not  will- 
ing to  supply  the  prior  period's  vol- 
umes, request  for  assignment  should 
be  made  to  the  ERA  Regional  Office. 
The  use  by  a  purchaser  of  the  previ- 
ous year's  volume  as  its  base  period 
volume  does  not  cause  the  purchaser's 
own  supply  obligations  to  be  those  of 
the  previous  pericxL 

6.  The  supply  obligations  of  a  whole- 
sale purchaser-reseller  under  the  acti- 
vation order  are  included  in  the  base 
period  use  of  the  wholesale  purchaser- 
reseller  and  need  not  be  certified  to  its 
suppliet'  to  be  so  included. 

7.  If. 

a.  A  wholesale  purchaser-reseller  has 
accepted  and  is  supplying  proposed 
base  period  volumes  to  a  purchaser 
that  does  not  have  base  period  vol- 
umes for  any  base  period  months: 

b.  the  purchaser  applies  to  E31A  for 
an  assignment  for  those  months;  and 

c.  The  proposed  base  period  volumes 
are  not  in  excess  of  those  volumes  that 
will  be  assigned  by  ERA  imder  the 
procedures  of  Paragraph  2a  of  these 
guidelines;  then  the  wholesale  pur- 
chaser-reseller may.  on  an  Interim 
basis,  include  such  volumes  in  its  base- 
period  use  and  may  upward  certify 
such  volumes  to  its  supplier.  The 
wholesale  purchaser-reseller's  supplier 
shall  Include  such  volumes  as  part  of 
its  base-period  supply  obligations  in 
the  interim  pending  an  ERA  assign- 
ment. 

8.  Any  wholesale  purchaser-reseller 
of  motor  gasoline  which  is  a  branded 
independent  marketer  and  which 
during  the  base  period  had  a  base 
period  supplier  different  from  the 
firm  that  was  the  supplier  on  Febru- 
ary 28.  1979  under  whose  brand  it  was 
selling  on  that  date  and  which  has  not 
received  an  ERA  assignment  designat- 
ing its  February  28.  1979  supplier  as 
its  base  period  supplier,  may  apply  to 
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BRA  to  have  designated  is  its  base 
period  suppUer  that  supplier  which 
WM  Its  suppUer  on  February  38.  1979. 
If  the  flnn  that  supplied  the  purchas- 
er on  February  ».  IVIt  Is  willing  to 
become  the  purchaser's  base-period 
supplier  and  the  purchaser  or  its  sup- 
plier has  applied  to  ERA  for  such  a 
reassignment,  pending  ERA  action  the 
supplier  may  be  temporarily  so  desig- 
nated and  may  supply  those  volumes 
on  an  interim  basis  and  certify  upward 
such  volimies  to  its  supplier.  The  sxip- 
pller's  supplier  will  biclude  volumes 
certified  as  part  of  its  supply  obliga- 
tions on  an  interim  basis  pendbxg 
action  on  the  application  for  assign- 
ment. 

A  wholesale  piirchaser-reseller 
wbkh  is  receiving  its  base  period 
volmne  from  a  firm  supplying  gasoline 
pursuant  to  this  parajtrai^  Bhall  pro- 
vide, by  April  15,  1979,  written  notice 
that  it  is  receiving  product  trom  its 
February  28.  1979  suppUer  to  any 
suppUer<s)  which  suppled  the  whole- 
sale-purchaser reseUer  during  the  base 
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perlda;  8ii^  wholesale  purchaser-re- 
seller shall  also  provide  written  notice 
to  the  February  tt.  1979  suppUer  of 
the  amount  of  the  wholeaale  purchas- 
er-reseller's base  period  use  which  had 
been  supplied  by  other  suppliers 
during  the  base  period  and  which  is  to 
be  supplied  by  the  designated  supplier. 
The  notice  to  the  designated  supplier 
Shan  include  the  names  and  addresses 
of  the  actual  suppliers  during  the  base 
period  and  of  the  wholesale  purchaser- 
reseDer  and  the  location  of  any  facili- 
ty. InchKUng  any  retail  sales  outlet 
oonocmed. 

rP   EXAJCPUl 

Example  1:  Firm  A  began  operati<»i 
in  April  of  1978,  did  not  receive  an  as- 
dsgnment  from  ERA  and  has  pur- 
chased gafftrMw  as  follows:  April-June 
1978:  10.900  gaUons  per  month  (gal./ 
mo).  July  1978-February  1979.  12.000 
gaL/mo.  Its  t)ase  period  volumes 
(BFV)  that  ERA  may  assign  for  the 
months  July  through  March  will  be 
determined  as  follows: 


BPV  «    (10,000   X   3  mos.)    4-    (12,000   X    .97   X   8   wos . ) 

11  nos. 

■  30,000  •»  93,120 
11 

«  11,193  gallons  for  months  of  July  through  March 

Example  2:  Firm  B  began  operation  ber  1978  throxigh  February  1979.  To 
in  November  1978.  and  purchased  calculate  his  base-period  volume,  he 
75.000  gallons  monthly  from  Novem-     calculates; 


75,000  X  .97  X  4  mos. 
4  mos. 


=  291,000  =  72,750  gallons 

7 


Therefore,  his  base-period  volume 
can  be  an  amount  up  to  72.750  gallons 
for  each  month  of  the  base  period.  i.e. 
97  percent  of  lU  monthly  purchases.  It 
will  attempt  to  agree  mutually  with  a 
supplier  to  provide  such  volumes  and 
will  apply  to  the  ERA  Regional  Office 
for  an  assignment.  Pending  an  assign- 
ment, a  supplier  may  svipply  Firm  B 
72.750  gaL/mo.  and  certify  upward 
such  volumes  to  its  supplier.  Had  Firm 
B  begun  operation  in  December  1978 
or  later,  the  ERA  Regional  Office  will 
conduct  a  comparability  study  to  de- 
termine the  appropriate  base  period 
voliune. 

Example  S:  Firm  C  began  business 
on  January   1.   1978   and  purchased 


8.000  gaL/mo.  of  surplus  from  Firm  X. 
an  unassigned  supplier,  during  the 
months  of  January  ahd  February  of 
1978.  and  11.000  gallons  from  Firm  X 
diiring  March  1978.  Firm  C  received  a 
ERA  assignment  order  effective  April 
1.  1978  assigning  it  a  base  period 
volimie  of  6.000  gaL/mo.  for  each 
month  of  the  base  period  year  and  as- 
signing Firm  Y  as  its  base-period  svip- 
plier.  In  Ai>rll  1978.  Firm  C  purchased 
8.000  gallons  from  Firm  X  and  1.000 
gallons  from  Firm  T.  In  May  and  June 
1978.  Firm  C  purchased  9.000  gal./mo. 
from  Firm  Y.  From  July  1978  through 
February  1979.  Firm  C  purchased 
10.000  gal./mo.  fnxn  Firm  Y.  Firm  C 
determines  its  base  period  volume  as 
follows: 


Its  base  period  volumes  for  the 
months  of  April.  May  and  June  is 
9.000  gal./mo.  Its  base  period  supiriler 
for  the  months  of  May  and  June  is 
Firm  Y.  Its  baae  period  suppliers  for 
the  month  of  Aprfl  are  Firm  X  (for 
8.000  gallons)  and  Firm  Y  (for  1,000. 
gallons).  The  base  period  relationships 
in  ApriL  May  and  June  are  all  derived 
from  actual  transactions. 

For  the  naoaths  of  Jaaury.  February 
and  hlMich,  Its  base  period  volumes  are 
8,000  gallons.  8.000  gaUons  and  11.000 
gallons,  respectively,  and  Its  base 
period  supplier  la  Ftarm  X.  Thus,  re- 
gutiless  of  the  existence  at  an  assign- 
ment order,  aetual  purchases  deter- 
mine base  period  voliunes  and  suppUr 
ers. 

For  the  montha  of  July  through  De- 
cember, the  months  of  the  base  period 
in  which  it  had  no  actual  purchases. 
Firm  Cs  base-period  volume  is  6.000 
gallons  per  month.  Its  previously  as- 
signed base  period  use  and  its  base 
period  supi^er  is  Firm  Y,  Its  assigned 
supplier.  Firm  C  may  apply  to  the 
ERA  Regional  Office  for  a  recalcula- 
tion of  its  base-period  volume  for  July 
through  December  whldi  may  be  de- 
termined as  foUows: 


ll,o«<i   «^1.    •    1   «,. 


Firm  C  may  mutually  agree  with 
Firm  Y  to  supply  it  with  9.350  gal./mo. 
for  July  through  December.  In  the  in- 
terim, prior  to  a  ERA  approval  of  the 
recalculated  base  period  volume.  Firm 
Y  may  supply  Firm  C  such  volumes 
and  may  certify  upward  such  volumes 
to  its  supplier. 

Bir*mpl#  4.  Firm  D  purchased  15.000 
gaL/mo.  from  Firm  X.  its  1972  base- 
period  supplier.  In  the  months  of  July 
through  December  1977  and  10.000 
gallons  per  month  from  Firm  X  In 
Janiu7  through  Jime  1978.  Firm  D 
aiwft  purchased  5.000  gallons  from 
Firm  Y  in  the  months  of  December 
1977  and  January  1978  and  5.000  gal- 
lons per  month  from  Firm  Z  in  the 
period  July  1977  through  November 
1978.  In  November  1978.  a  three-party 
agreement  was  entered  into  and  orders 
were  issued  by  ERA  that  terminated 
Firm  X*8  12.500  gallons  per  month 
1972  base-period  obligation  to  Firm  D 


and  assigned  Firin  Y  as  Firm  D's  base- 
period  supolier  for  that  volume. 

Firm  D's  base-period  volumes  and 
base-period  suppliers  are  determined 
as  follows: 

For  the  months  July  through  No- 
vember. Firm  D's  base-period  volume 
is  20.000  gal./mo..  its  actual  purchases. 

Firm  Y  is  its  base-period  supplier  for 
12.500  gal./mo.,  which  represents  the 
volumes  supplied  by  Firm  X  that  Firm 
Y  agreed  to  assume.  Firm  X  is  its  base- 
period  supplier  for  2,500  gal./mo.,  the 
diffemee  between  the  volumes  actual- 
ly supplied  and  the  volumes  for  which 
Its  obligations  were  terminated.  Firm 
Z  is  its  base-period  supplier  for  5,000 
gal./mo..  actual  volumes  supplied  by  a 
supplier  not  part  of  the  three-pariy 
agreement. 

For  the  month  of  December,  Firm 
D's  base-period  volume  is  20,000  gal. 
Its  base -period  suppliers  are  Firm  X 
for  2,500  gal.  and  Firm  Y  for  17.500 
gal.  Firm  Y  has  a  supply  obligation  for 
the  voliunes  it  supplied  in  addition  to 
the  reassigned  volumes  Firm  X  sup- 
plied in  the  base  period. 

For  the  month  of  January,  Firm  D's 
base-period  volume  is  15,000  gallons. 
Its  base-period  supplier  is  Firm  Y  for 
15,000  gallons,  which  is  the  actual  vol- 
umes supplied  by  Firm  X  and  the 
volume  supplied  by  Firm  Y  in  January 
1978. 

For  the  months  February  through 
June,  Firm  D's  base-period  volume  is 
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10.000  gal./mo.  Its  base-period  suppU- 
er Is  Firm  Y  for  10.000  gaL/mo..  the 
actual  volimies  supplied  by  Firm  X  in 
the  base  period. 

Firm  Y  may  further  agree  with  Firm 
X  that  Firm  X's  2.500  gaL/mo.  base- 
period  obligation  for  the  months  July 
through  December  wiU  be  assiuned  by 
Firm  Y  on  an  interim  basis  pending  an 
assignment  by  the  ERA  Regional 
Office  to  such  effect.  Firm  Y's  suppli- 
er wiU  be  an  aggrieved  person  in  such 
a  reassignment  proceeding  and  will  be 
required  to  supply  the  additional  vol- 
imies assumed  by  Firm  Y  on  an  inter- 
im basis  pending  ERA  action. 

Example  5.  Firm  E  began  business  in 
September  1978  and  purchased  10,000 
gallons  from  Firm  X  in  that  month.  It 
received  an  assignment  order  effective 
October  1,  1978  assigning  Finn  Y  as  its 
base  period  supplier  for  8,000  gallons 
for  each  month.  From  October  1978 
through  February  1979.  Firm  E  pur- 
chased 12,000  gal. /mo.  from  Firm  Y 
and  in  February  1979  also  purchased 
2,000  gallons  from  Firm  Z. 

Because  Firm  E  made  no  purchases 
in  the  base  period  and  received  an  as- 
signment order.  Firm  E's  base  period 
volume  is  8.000  gal./mo..  its  assigned 
base  period  volume,  and  its  base 
period  suppUer  is  Firm  Y.  Its  assigned 
suppUer.  Upon  appUcatlbn.  the  ERA 
Regional  Office  will  approve  a  recalcu- 
lation of  the  monthly  base  period 
volume  for  Fbm  E  in  the  amount  of 
11,640  gaUons  determined  as  foUows: 


BPV  -      (.97) (10,000  gal.    X  1  mo.    +   12,000  gal.    X  4  mos. 
6  mos. 

^  14,    000  gal.    X  1  mo.) 

»   11,640  gallons. 


The  ERA  Regional  Office  wiU  assign 
Firm  Y  as  Firm  E's  base  period  suppU- 
er for  the  recalculated  base  period 
volume.  Prior  to  a  recalculation  by  the 
ERA  Regional  Office.  Firm  Y.  in  the 
interim,  may  supply  Firm  E  11.640  gal- 
lons per  month,  and  may  upward  certi- 
fy such  volumes  to  Its  supplier. 

Example:  6:  In  June  1977.  Firms  F 
and  I  each  purchased  10.000  gallons 
from  Firm  X  and  Firm  G  purchased 
10,000  gallons  from  Firm  Y.  Firms  F 
and  O  and  I  purchased  10,000  gaUons 
per  month  from  Firm  X  in  the  months 
July  1977  through  May  1978.  In  June 
1978.  Firm  X  experienced  a  refinery 
fire.  Because  of  the  fire.  Firm  X  sup- 
plied no  gasoline  to  Firms  F  and  I 
during  June  1978  and  only  5.000  gal- 
lons to  Firm  O.  Firm  F  purchased 
10,000  gaUons  from  Firm  Y  during 
June  1978:  Firm  O.  during  June  1978. 


as  stated,  purchased  5.000  gaUons 
from  Firm  X;  Firm  I  purchased  5,000 
gaUons  from  Firm  Y  during  June  1978. 

The  base  period  volumes  for  Firms 
F,  O,  and  I  for  June  1978  are  deter- 
mined as  f  oUows: 

Firm  Fs  base  period  volume  Is 
10,000  gaUons  and  its  base  period  sup- 
pUer is  Firm  Y.  Because  the  tempo- 
rary exigent  circumstance.  Firm  X's 
refinery  fire,  did  not  cause  a  reduction 
of  at  least  ten  percent  of  its  normal 
purchases  in  that  month,  it  may  not 
use  June  1977  as  a  base  period  month. 

Firm  G's  base  period  volume  is  5.000 
gaUons  and  its  base  period  suppUer  is 
Firm  X  Because  Firm  X's  fire  caused 
a  greater  than  ten  percent  reduction 
in  Firm  G's  purchases.  Firm  G  may 
notify  Firm  X  that  its  base  period 
volume  is  10.000  gaUons.  its  June  1977 
purchases,  and  that  Firm  X  is  its  base 
period  suppUer  for  that  amount.  Al- 
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thou^  Firm  Y  suppUed  Firm  G  prod- 
uct in  June  1977.  it  is  not  Firm  G's 
base  period  supplier  for  the  month  of 
June,  because  the  exigency  as  to  Firm 
X  reduced  Firm  G's  purchases  from 
Hrm  X. 

Firm  I's  base  period  volume  is  5,000 
gaUons  and  its  base  period  supplier  is 
Firm  Y.  Firm  I  may  notify  Firm  X, 
that  because  of  Firm  X's  fire.  Firm  I's 
base  period  volume  is  10,000  gaUons. 
Its  June  1977  purchases,  and  that  Firm 
X  should  be  its  base  period  supplier.  If 
there  had  been  no  fire.  Firm  I  would 
not  have  purchased  any  product  from 
Firm  Y  during  June  1978.  If  Firm  I  no- 
tifies Firm  X  of  the  use  of  the  earUer 
period,  it  Is  also  required  to  notify 
Firm  Y.  Firm  Y,  In  its  turn,  then  could 
not  include  volumes  suppUed  to  Firm  I 
as  part  of  its  own  base  period  use  for 
that  month. 

Disputes  over  temporary  exigent  cir- 
cumstances WiU  be  resolved  by  the  nj^ 
propriate  ERA  Regional  Office. 

[FR  Doc.  T»-«343  FUed  S-15-79:  8:45  am) 
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(FRL  1078-41 
DIVatONMOITAL  IMPAO  nATIMBITS 

AGENCY:  Office  of  Federal  Activities. 
Environmental  Protection  Agency. 

PURPOSE:  This  notice  lists  the  Envi- 
rcMmiaital  Impact  Statements  which 
have  been  offidaUy  filed  with  the 
EPA  and  distributed  to  Federal  Agen- 
cies and  interested  groups,  organiza- 
tions and  individuals  for  review  pursu- 
ant to  the  CouncU  on  Environmental 
QuaUty's  Regulations  (40  CFR  Part 
1506.9) 

PERIOD  COVERED:  This  notice  In- 
cludes EIS's  flled  during  the  week  of 
March  5  to  March  9,  1979. 

REVIEW  PERIODS:  The  45-day 
review  period  for  draft  EIS's  Usted  in 
this  Notice  is  calculated  from  March 
16.  1979  and  wUl  end  on  April  30.  1979. 
The  30-day  wait  period  for  final  EIS's 
wiU  be  computed  from  the  date  of  re- 
ceipt by  EPA  and  commenting  parties. 

EIS  AVAILABILITY:  To  obtain  a 
copy  of  an  EJS  listed  in  this  Notice 
you  should  contact  the  Federal  agency 
which  prepared  the  EIS.  This  notice 
will  give  a  contact  person  for  each 
Federal  agency  which  has  fUed  an  EIS 
during  the  period  covered  by  the 
Notice.  If  a  Federal  agency  does  not 
have  the  EIS  available  upon  request 
you  may  contact  the  Office  of  Federal 
Activities,  EPA  for  further  Informa- 
Uoo. 
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BACK  CX^PIES  OF  EIS'K  Copies  of 
EIS's  previously  filed  with  EPA  or 
CEQ  which  are  no  longer  available 
from  the  originating  agency  are  availa- 
ble at  10  cents  per  page  from  the  Envi- 
ronmental Law  Institute.  1346  Con- 
necticut Avenue.  Washington.  D.C. 
20036. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kathi  Weaver  Wilson.  Office  of  Fed- 
eral Activities.  A-104.  Environmental 
Protection  Agency.  401  M  Street. 
SW..  Washington.  D.C.  20460.  (202) 
755-0780. 

SUMMARY  OF  NOTICE:  Appendix  I 
sets  forth  a  Ust  of  EIS's  fUed  with 
EPA  during  the  week  of  March  5  to 
March  9,  1979.  the  Federal  agency 
filing  the  EIS.  the  name,  address,  and 
telephone  number  of  the  Federal 
agency  contact  for  copies  of  the  EIS. 
the  filing  status  of  the  EIS.  the  actual 
date  the  EIS  was  filed  with  EPA.  the 
title  of  the  EIS.  the  SUte<s)  and 
Countydes)  of  the  proposed  action 
and  a  brief  summary  of  the  proposed 
Federal  action  and  the  Federal  agency 
EIS  number  if  available.  Commenting 
entities  on  draft  EIS's  are  listed  for 
final  EIS's. 

Appendix  II  sets  forth  the  EIS's 
which  agencies  have  granted  an  ex- 
tended review  period  or  a  waiver  from 
the  prescribed  review  period.  The  Ap- 
pendix II  Includes  the  Federal  agency 
responsible  for  the  EIS.  the  name,  ad- 
dress, and  telephone  number  of  the 
Federal  agency  contact,  the  title. 
State<s)  and  Countydes)  of  the  EIS. 
the  date  EIPA  announced  availability 
of  the  EIS  in  the  Federal  Register 
and  the  extended  date  for  comments. 

Apendix  III  sets  forth  a  list  of  EIS's 
which  have  been  withdrawn  by  a  Fed- 
eral agency. 

Appendix  IV  sets  forth  a  list  of  EIS 
retractions  concerning  previous  No- 
tices of  Availability  which  have  been 
made  because  of  procedural  noncom- 
pliance with  NEPA  or  the  CEQ  regula- 
tions by  the  originating  Federal  agen- 
cies. 

Appendix  V  sets  forth  a  list  of  re- 
ports or  additional  supplemental  infor- 
mation on  previously  filed  EIS's  which 
have  been  available  to  EPA  by  Federal 
agencies. 

Appendix  VI  sets  forth  official  cor- 
rections which  have  been  called  to 
EPA's  attention. 

£>ated:  March  14.  1979. 

Peter  L.  Cook. 
Acting  Director, 
Office  of  Federal  Activities. 

ArPKintix  I— Eis's  Pilxd  With  EPA  Dumntc 
THE  Week  or  March  S  to  9.  1979 

DETAinixirr  or  Aoricultuks 

Contact:  Mr.  Barry  Flunm.  CoortHnator. 
EDvlronmental  Quality  activities,  U.S.  £>e- 


NOTICES 

partment  of  Agriculture.  Room  412A.  Wash- 
ington. D.C.  30280.  302-447-39«5. 

PoanrSnvicB 

nnal 

Koutenal  N.F..  Keeler  Planning  Unit.  Lin- 
coln County,  Idaho,  and  Bonner  County, 
Mont.  March  8:  Proposed  if  the  Implementa- 
tion of  the  Revlaed  Multiple  tJae  Plan  for 
the  Keeler  Planning  Dnlt,  Troy  Ranger  Dis- 
trict, Kootenai  National  Forest  located  In 
Lincoln  County,  Montana  and  Bonner 
County.  Idaho.  The  proposed  Manacement 
plan  affects  about  46,837  acres  of  National 
Forest  Land  which  has  been  stratified  Into 
twelve  management  situations.  Alternatives 
include:  rreater  emphasis  on  economic  de- 
velopment through  more  Intensive  use  of 
the  renewable  natural  resources;  and  em- 
phasis on  environmental  quality  and  reten- 
tion of  natural  qualities.  Including  recom- 
mendations for  wUdemen  proposals. 
(U8DA-FS-PES-<ADM)-Rl-78-R«).  Com- 
menU  made  by:  DOI,  EPA.  DSDA.  SUte 
agencies,  groups,  individuals  and  businesses. 
(EIS  Order  No.  90383.) 

Tonasket  Planning  Unit,  Land  Manage- 
ment Plan.  Okanocan  NF,  Okanogan  and 
Perry  Counties  Wash.  March  7:  The  Tonas- 
ket Planning  I7nlt  Includes  about  226.000 
acres  of  national  forest  lands  lying  In  Okan- 
ogan and  Ferry  Counties.  Washington. 
Okanogan  National  Forest  Lands,  lying  in 
Okanogan  County,  total  222.075  acres.  Col- 
vllle  National  Forest  lands  in  Ferry  County 
make  up  the  remaining  4,535  acres. 
Through  a  land  management  planning  proc- 
ess, the  Forest  Service  divided  the  planning 
unit  into  areas  with  different  management 
objectives.  The  overall  objective  of  the  Land 
Management  Plan  is  to  provide  for  the  best 
use  of  land  In  relation  to  the  needs  and 
wants  of  the  public  and  the  capabilities  and 
llmiUtlons  of  the  land.  (USDA-FS-R6- 
FE8<ADM)  78-«).  (EIS  Order  No.  90351.) 

D.S.  Armt  Corps  op  Emoiheers 

Contact:  Dr.  C.  Grant  Ash.  Office  of  Envl- 
ronmenUl  Policy,  Attention:  Daen-CWR-P. 
Office  of  the  Chief  of  Engineers.  U.S.  Army 
Corps  of  Engineers,  lOOO  Independence 
Avenue,  S.W..  Washington,  DC.  30314,  303- 
693-6795. 

Drxift 

Harbor  of  Refuge,  Apra  Harbor.  Guam, 
March  5:  Proposed  is  a  hartwr  of  refuge  for 
Apra  Harbor  in  the  Territory  of  Guam.  Ob- 
jectives Qf  the  plan  are:  1)  safety  for  small 
boats  under  typhoon  and  tropical  storm 
conditions.  2)  to  minimize  land  use  and  rec- 
reational development  conflicts.  3)  protec- 
tion of  marine  biological  resources  and 
water  quality /circulation,  and  4)  to  elimi- 
nate Impacts  on  archeological  and  historical 
resources.  Each  of  the  four  alternatives  are 
located  in  the  Piti  channel  of  the  Afra 
Harbor  and  Involve  different  sizes  of  the  en- 
trance channel  and  boat  basin,  and  the 
amount  of  material  that  will  have  to  be 
dredged.  (Honolulu  Distrfct).  (EIS  Order 
No.  90344.) 

Final 

Umpqua  Ri\er  and  Bar,  Jetty  Extension. 
Douglas  County,  Oreg..  March  7:  Proposed 
is  the  construction  of  a  3,600-f(X>t  seaward 
extension  of  the  existing  training  jetty  on 
tangent  to  connect  with  the  existing  south 
Jetty  about  1,0(X)  feet  landward  of  the  termi- 
nal end.   Top  elevation  of   the  structure 


would  be  14  feet  from  mllw  except  for  tha 
oceanward  800  feet  which  will  t>e  constnict- 
ed  to  elevation  + 18  feet  mllw.  The  structure 
would  measure  17  feet  across  at  the  top  and 
would  consist  of  611.000  tons  of  quarried 
stone.  This  project  Is  located  in  Douglas 
County.  Oregon  on  the  Umpqua  river. 
(Portland  District).  Comments  made  by: 
AHP,  DOL  DOC.  DSDA  HUD.  PPC.  state 
agendea.  (EIS  Order  No.  90M9.) 

Draft  SujtvUment 

C^ape  Cod  Canal.  Bourne  and  Sagamore 
Highway  Bridges  Barnstable  Coimty,  Masa 
March  9:  This  statement  supplements  a 
final  DIS  filed  in  June  1977  concerning  the 
O/M  of  the  Cape  Cod  Canal  located  in 
Bourne  and  Sandwich  In  Barnstable 
County,  Massachusetts.  This  statement  dis- 
cusses the  major  rehabilitation  of  the 
Bourne  and  Sagamore  Highway  Bridges. 
The  major  item  of  work  will  be  replacement 
of  the  concrete  decks  which  form  roadways 
for  the  bridges.  Other  work  will  consist  of 
repairs  to  structural  steel  and  repainting  of 
both  of  the  superstructures.  Also.  8-foot 
high  suicide-deterring  barriers  will  be  erect- 
ed atop  the  railings.  (New  England  EMvlsion) 
(EIS  Order  No.  90360.) 

Cim.  Anon  AOTics  Board 

Contact:  Mr.  Steve  Rothenbiug.  Office  of 
the  General  Counsel.  Civil  Aeronautics 
Board.  1835  Connecticut  Avenue,  NW.. 
Washington,  D.C.  30438,  303-673-5305. 

Drnft 

Caribbean  Area  Service  Investigation. 
Grant,  Puerto  Rico,  March  8:  Proposed  is 
the  Issuance  of  grants  for  operating  authori- 
ty between  various  mainland  points  and  San 
Juan  to  all  fit.  willing,  and  able  applicants 
that  have  proposed  service.  The  purpose  of 
the  action  is  to  improve  the  quantity  and 
the  quality  of  air  servlos  to  Puerto  Rico. 
San  Juan  is  the  only  point  ttiat  will  be  sig- 
nificantly affected  by  this  action.  (EIS 
Order  No.  9035A) 

EmmomcKHTAi.  PRoracnoM  AoBtnr 

Contact:  Mr.  Wallace  Stickney,  Region  I. 
Environmental  Protection  Agency.  John  P. 
Kennedy  Federal  Building,  Room  2303, 
Boston,  MassachusetU  03303,  617-223-4635. 

Final 

Water  Quality  Management,  Cape  Cod. 
308  Plan.  Barnstable  County,  Mass..  Mar.  6: 

The  proposed  action  is  to  provide  a  compre- 
hensive view  of  the  water  quality  problems 
and  develop  alternative  means  of  solving 
these  problems  to  protect  the  water  re- 
sources of  the  Cape  Co6  region  located  in 
Barnstable  County.  Massachusetts.  The  308 
program  recommends:  1)  that  although  cen- 
tral sewage  treatment  facilities  are  needed 
in  some  areas,  the  majority  of  the  Cape's 
population  will  continue  to  rely  on  on-site 
disposal  for  the  30-year  planning  period;  3) 
land  use  controls;  3)  water  supply  manage- 
ment: 4)  non-point  source  controls;  and  8) 
areawtde  management  structure.  (Comments 
made  by:  USDA.  HUD,  DOI.  DOT.  SUte 
and  local  agencies,  individuals.  (EIS  Order 
No.  90348) 

Contact:  Mr  Dan  Sullivan.  Region  II,  En- 
vironmental Protection  Agency,  36  Federal 
Plaxa.  Room  1009.  New  York.  N.T.  10007. 
212-2«4-«886. 


Draft 

WWT  Facilitiea.  Ramapo  River  Basin. 
Grants.  Orange  and  Rockland  Counties. 
N.T..  March  8:  Proposed  is  the  issuance  of 
CMistnicUon  grants  for  wastewater  treat- 
ment facilities  in  the  Ramapo  River  Basin, 
Orange  and  Rockland  Counties.  New  York. 
The  recommended  plan  would  expand  and 
upgrade  the  wastewater  treatment  plant 
(WTP)  of  the  village  of  Suffem;  would  up- 
grade the  WTP8  serving  the  village  and 
Hamlet  of  Toxedo  Park;  and  continue  the 
present  method  of  wastewater  management 
in  other  areas.  (EIS  order  No.  90256) 

Department  or  uuu 

Contact:  Mr.  Richard  H.  Broun.  Director. 
Office  of  Environmental  Quality,  E>epart- 
ment  of  Housing  and  Urban  Development. 
451  7th  Street.  S.W..  Washington.  D.C. 
20410.  202-755-6306. 


Draft 

Hover  Acres  Planned  Development.  Long- 
mont.  Boulder  (bounty,  Colo.,  Mar.  8:  Pro- 
posed is  the  issuance  of  HUD  Home  Mort- 
gage insurance  for  Hover  Acres  plar.ned  de- 
velopment located  within  the  city  of  Long- 
mont,  Boulder  County,  Colorado.  The  devel- 
opment will  include  the  construction  of  487 
dwelling  units  and  a  100-150  bed  nursing  fa- 
cility within  Hover  Village  (the  retirement 
community)  and  398  single- family  and 
duplex  units  witliin  Hover  Acres  subdivi- 
sion. (HUD-R08-EIS-79-ZI-D)  (EIS  order 
No.  90254) 

Sky  Lake  South  Subdivision.  Orlando. 
Orange  County.  Pla..  March  9:  Proposed  is 
the  Issuance  of  HUD  home  mortgage  insur- 
ance for  the  Sky  Lake  South  subdivision  lo- 
cated in  Orlando.  Orange  County,  Florida. 
The  development  is  on  a  320  acre  tract  and 
will  contain  approximately  1.200  dwelling 
units.  Sky  Lake  South  is  part  of  a  4,500  acre 
area  designated  for  single  family  planned 
uniU  developments.  (HUD-R04-EIS-77-31> 
(EIS  order  No.  90258) 

Canterbury  Square  Development.  Savage, 
Scott  County,  Minn.,  March  5:  Proposed  is 
the  issuance  of  HUD  Home  Mortgage  Insur- 
ance for  the  residential  development  of 
Canterbury  Square  located  in  Savage,  Scott 
County,  Minnesota.  Phases  of  development 
will  Include  the  construction  of  approxi- 
mately 757  housing  units  of  which  454  will 
be  single  family,  while  the  remainder  are  to 
be  double  family,  townhouses,  and  apart- 
ments. (HUD-R05-EIS-78-ll(D))  (ETS  order 
No.  90242) 

Draft 

Quail  Green  Subdivision.  Missouri  City. 
Fort  Bend  County,  Tex.,  March  6:  Proposed 
is  the  Issuance  of  HUD  Home  Mortgage  in- 
surance for  the  Quail  Green  Subdivision  lo- 
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cated  In  Missouri  CTity,  Fort  Bend  County, 
Texas.  When  completed  the  subdivision  will 
contain  approximately  1,260  single-family 
homes  and  620  townhouse  units  plus  some 
shopping  and  recreational  facilitees.  The 
Quail  Green  Tract  Involves  approximately 
407  acres  of  land.  (HUD-R06-EIS-4D)  (EIS 
order  No.  90247) 

DaPAancxirT  or  IirrxaioR 

Contact:  Mr.  Bruce  Blanchard.  Director, 
Environmental  Project  Review,  Room  4256. 
Interior  Bldg.,  Department  of  the  Interior. 
Washington,  D.C.  20240.  (202)  343-3891 

■URXAU  OP  LAlfO  MAMAGEMXIfT 


Draft 

Missouri  Breaks  Grazing  Program,  several 
counties  in  Montana.  Mar.  9:  Proposed  Is 
the  Implementation  of  an  Improved  manage- 
ment program  in  the  Misscmrl  Breaks  area 
of  Montana.  The  plan  involves  nearly 
2.200.000  acres  of  public  land  along  with 
6,300.000  acres  of  SUte  and  private  land. 
The  actions  proposed  are:  (1)  (x>ntinued  op- 
eration of  42  existing  amps,  (2)  revision  of 
10  existing  amps,  (3)  less  intensive  manage- 
ment of  251,000  acres  of  public  land,  (4)  un- 
allotted sUtus  on  31,000  acres  of  public 
land.  (5)  construction  of  various  range  im- 
provements, and  (6)  an  overall  reduction  of 
livestock  use  by  one  percent  The  counties 
involved  include:  RIalne,  Chouteau.  Fergus. 
Garfield.  Judith  Basin.  McCone.  Mussel- 
shell. Petroleum.  Phillips,  and  Valley. 
(DE8-79-10)  (EIS  order  No.  90259) 

BtrnxAO  OP  Rbclamatioii 

Final  Supplement 

Garrison  Diversion  Unit,  Alternative 
Plans,  several  counties  in  North  Dakota. 
Mar.  9:  Proposed  is  the  Garrison  Diversion 
Unit  (GDU).  of  the  Picksloan  Missouri 
Basin  in  North  DakoU  This  supplement 
presents  seven  alternative  plans  ranging 
from  foregoing  additional  construction  to 
develdpment  of  the  unit  as  authorized  by 
Congress  In  1965.  The  GDU  is  a  multipur- 
pose project  providing  for  Irrigation,  fish 
and  wildlife  conservation,  recreation,  and 
flood  control.  The  project  will  also  include  a 
system  of  canals,  pumping  plants,  and  reser- 
voirs which  would  divert  waters  from  the 
Missouri  river.  The  statement  supplemente 
a  final  EIS  filed  January  1974  concerning 
the  GDU,  and  a  draft  EIS  fOed  June  1976 
concerning  the  La  Moure  and  Oakes  section. 
(DES-79-7)  (EIS  order  No.  90252) 

Nuclear  Regitlatort  CoioassiOK 

Contact:  Mr.  Richard  E.  Cbnnlng^uun,  Di- 
rector, Division  of  Fuel  Cycle  and  Material 
Safety,  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555,  MaU  396-SS. 
(301)437-4182 

STATEicEirr  Tttle  Index— Bt  State  Ain>  ComrxT 
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Final 

Morton  Ranch  Uraniimi  Mm,  License. 
Converae  County.  Wyo.,  Mar.  6:  The  pro- 
posed action  is  the  Issuance  of  a  source  li- 
cense to  United  Nuclear  Corporation  for  the 
construction  and  operation  of  the  proposed 
Morton  Ranch  Uranium  Mill  with  a  product 
(yellow-cake)  production  limited  to  1,008,640 
kg  (2,400,00  lb.)  per  year.  The  mill  Is  located 
on  Morton  Ranch  In  Converse  County,  Wy- 
oming, and  it  is  estimated  tliat  ranch  depos- 
its contain  about  13  million  tons  of  uranium 
ore.  Waste  materials  (tailings)  from  the  mill 
will  be  produced  at  a  rate  of  about  1800  mt 
(3000  tons)  of  ore  solids  per  day  and  stored 
on  site.  (NUREG-0532)  Comments  made  by: 
HEW,  COE.  DOE,  DOI,  EPA.  FERC.  USDA. 
State  agendea.  groups.  (EIS  order  No. 
90245) 

DEPAsniEirT  or  Trahsportatioii 

Contact:  Hx.  Martin  Convlsser.  Director. 
Office  of  Environmental  Affairs.  VS.  De- 
partment of  Transportation,  400  7th  Street. 
S.W.,  Washington.  D.C.  30590.  (202)  426- 
4357 


I 


PIDBtAL  HIOHWAT  AOMIXISTRATIOIf 


Draft 


Cole  Street.  12th  St.  to  Jefferson  Ave.  Im- 
provement, St  LoTiis  Coimty,  Mo.,  Mar.  5: 
Proposed  is  the  removal  of  the  existing 
four-lane  pavement  on  Cole  Street,  from 
Twelfth  Street  to  Jefferson  Avenue,  a  dis- 
tance of  about  one  mile,  and  the  construO>s. 
tion  of  a  new  six-lane  roadw^ay.  This  project  ] 
is  located  in  St.  Louis  City.  Missouri.  The  aW 
tematives  considered  are:  (1)  no  action\tn 
postponement,  (3)  construction  of  a  new  six- 
lane  roadway  on  Dr.  Martin  Luther  King 
(MLK)  Drive,  (4)  construction  of  new  six- 
lane  roadway  on  Dr.  MLK  Drive,  connected 
to  Cole  Street  at  14th  Street,  and  (5)  widen- 
ing Cole  Street  to  six  lanes  from  12th  Street 
to  Jefferson  Avenue.  (PHWA-MO-EIS-78- 
01-D)  (EIS  order  No.  90243) 

Fiiua 

Beaver  Street.  PL-IO/US  90,  Jacksonville. 
Duval  County,  Fla.  Mar.  6:  Proposed  is  the 
upgrading  of  Beaver  Street  (FL-IO/US  90) 
In  Jacksonville,  Duval  County,  Florida.  Plan 
implementation  consisU  of  the  development 
of  a  two,  four  and  six  lane  curb  and  gutter 
section  from  Bulls  Bay  Highway  to  1-95,  a 
distance  of  approximately  seven  miles.  The 
project  will  include,  at  different  polnU 
along  the  route:  Widening  aixl  resurfacing; 
installation  of  intersections,  sidewalks. 
curbs,  and  gutters;  restripplng;  and  direct 
access.  Also  Included  will  be  a  cloverleaf  at 
the  Edgewood  Avenue/Beaver  Street  inter- 
section. (FHWA-FLA-EIS-77-5P)  Com- 
menU  made  by:  EPA  DOI.  USDA  SUte 
and  local  agencies  (EIS  order  No.  90246) 


\ 


State 


County 


Status 


SUtcment  Utls 


Colorado. 


Boulder. 


Florida- 


Quail 


Duval— 
Onuisc- 


Draft. 
Final. 


Idabo. 


MsHachuaetts- 


Minnesota. 


Bonner. 
Barnstable. 


Soott. 


MlswNiri. 


St.  Louis. 


Draft. 
Draft. 
Final. 
Final . 

Supple. 


Draft- 
Draft. 
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Hover  Acres  Planned  Devdopotent,  Laoc- 

mont. 
Beaver  Street,  FL-10/U.8.  SO,  JacksonriUe . 
Sky  Lake  South  Subdivision.  Orlando-___ 

Harbor  of  Refuse,  Apr*  Harbor 

Koutenal  N.F.,  Keeler  Planninc  t7nlt 

Water  Quality   ManAsement,   Cape   Cod. 

308  Plan. 
Cape  Cod  Canal,  Bourne  and  Satamore 

Hwy.  Bridges. 
CsnterlNiry  Square  Derelopment.  Savage  _ 
Cole  Strwt.  Uth  St  to  Jetfcnon  Ave.  Ib^ 

proTcment. 


riooNa 

Date  filed 

Orig.  agency 
No. 

903S4 

OS-OS-T*-.. 

.  HUD 

•0246 
•03S8 
MM4 
903S> 

M348 

os-oe-7» 

0S-0»-7t_. 

OS-OS-79 

08-0S-7» 

OS-OS-79.. 

.  DOT 
.  HUD 
.  COE 
.  USDA 
.  EPA 

90360 

0S-09-T0 

.  COE 

•0343 
•OMS 

0S-Oft-7> 

0S-O6-T9 

.  HUD 

.  ixyr 

UMI 
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'  Tim  ImsK— Bt  Bur»  amv  OcMnrrr  — Oonttnued 


atMtm 


Ortf. 


Kow 


North  D«koU- 
Oregon  — .».*»•« 
Puerto  Rleo. 

Tezaa 


RoekUnd. 
Sererml 

nOMtlM  — 


Draft. 


rtnal. 


Wrominc.. 


Port  Bend. 
Oooverae. 


WMhtngtoo. 


»..»  Perry . 


Okanocmn. 


Drmft. 

Dr»ft.. 
Pinal. 
Ptawl. 

Pinal. 


Koutenai  HJP^  Keeler  Plaaninc  Unit- 

MiMniiil  Breaks  Oraslnc  Procram 

PaeUttlea,    Ramapo    River 

Oranta. 
WWT    PaciUUea.    Ramapo    River 

Oranta. 
Oarrlaoa  DIveraloa  Unit.  Alternative  Plans 

Umpqua  River  and  Bar,  Jetty  Extenslaa 

Caribbean     Area     Service     Investigation. 

Orant. 
Quail  Oreen  SubdlvlsloB.  Missouri  City— >. 

Morton  Ranch  Uranium  MIU.  Ucenae 

Tonasket  Planning  Unit.  Land  Mgmt  Plan, 

Okanogan  N.P. 
Yonasket  Planning  Unit.  Land  Mgmt  Flan. 

Okanogan  N.P. 


903SS 

903ft9 
903M 

Ol-0«-Tt_ 
0S-0»-7t„. 
0>-0»-7t_ 

_-  USBA 
__  DOI 
„  KPA 

903M 

0»-0»-7t„„ 

.„  EPA 

0»-0»-Tt— . 
0»-07-79._ 
0»-0«-79.._ 

__  DOI 
__  COB 
__  CAB 

90347 
9034S 
90391 

0*-0«-79.._. 
0*-0»-71„ 
0»-07-7t„. 

__  HUD 
__  l«RC 
„  X;SDA 

903S1 

0»-07-79__. 

_  U8DA 

AFPDfDix  n.—Extenaion/Waiver  of  Review  Period*  on  EIS'$  Filed  With  KPA 


Pederal  agency  contact 


Date  nojAre 
of  availability       Wahrer/        Date  review 
PUlng  sutus/acoeasion  No.     published  In       extension        lennlnatea 

"Pederal 
Register^ 


TlUeof  KI8 


NucLSAK  RaouLATOBT  Coioassioii 

Mr.  Voas  K.  Moore.  Assistant  Director  for  bivtronmental  Pilgrim  Nuclear  Station 

Projects.  Nuclear  Regulatory  Commlaston.  P-S18,  Unit  2.  Altemattve 

Washington.  D.C.  a066S.  (Ml )  493-9440.  Station. 


Draft  Supplement  901M tS/TT/Tt. 


04/0a/7t 


Amoisiz  UL—EIS't  Filed  With  SPA  Which  Have  Been  OfJieiaUv  Withdrawn  by  the  OrioinoHng  Agency 


Pederal  agency  contact 


Title  of  KI8 


DatenoUoe 

of  avaUabOlty       Date  of 
PQlng  status/aooeask»  No.  pubUsbed  In     wttbdrawal 


Regtatcr" 

None. 

Ammtix  TV.— Notice  of  Official  Retraction 

Date  notice 
Pederal  agency  contact                                            Title  of  EIS                          Status/number              pubUsbed  In         Reason  for  retraction 

"Pederal 
Register" 

None. 

ArPBTDiz  V.-AvailalMitw  of  Reporta/AdditUmal  Information  RelaHng  to  BIS"*  Prtvioualv  Filed  With  SPA 

Pederal  Agency  Contact                                         Title  of  Report                         Date  made  available  to  EPA                           AoeeasionNa 

U.8.  ASMT  Coara  or  Eiranraata 

Dr.  C.  Orant  Ash,  Of  rice  of  Enviroamental  Policy,  Attn: 
DAEN-CWR-P,  Office  of  the  Chief  of  Englneen,  UA 
Army  Corps  of  Engineers,  1000  Independence  Avenue. 
8.W..  Washington.  D.C.  30S14.  (303)  aM-67SS. 


Increment  I  of  the  East 
Fork  CHiannel  and  Levee 
Improvement  Project. 


03/09/79. 


9039T 


ArPENDix  VI.— Official  Correction 


Pederal  agency  contact 


TlUeof  EI8 


Piling  status/ 

I  No. 


Datenotiee 

of  avallabUlty 

pubUsbed  In 

"Pederal 


DtMamafT  or  Comtaacm 

Dr.  Sidney  R.  Oaller.  Deputy  Assistant  Secretary. 
Environmental  Affairs.  Department  of  Commeree, 
Washington.  D.C.  30330.  (303)  377-433ft. 


Tank  Vessels  Engaged  In 
Domestic  Trade. 


Pinal  90310. 


03/13/79 This  EIS  was  originally  filed 

Pebruary  16.  1979  and 
pubUabed  In  Pebruary  31. 
PnauL  RaeisiBL  Tbc 
latter  pubUcation  Is  an 
ovenrigbt  and  tbe  No. 
90310  wiU  be  voided. 


UMI 


J  (FR  Doc.  T9-«rro  Filed  3-lft-7»:  8:45  am] 
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[6712-01-M] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

tAMO  TiCHNKAL  COMMISSION  POI  MAMM 
SBtVKES 


In  accordance  with  Public  Law  92- 
463.  "Federal  Advisory  Committee 
Act,"  the  schedule  of  future  Radio 
Technical  Commission  for  Marine 
Services  (RTCM)  meetings  is  as  fol- 
lows: 

Special  Committee  No.  74.  "Digital 
Selective  Calling,"  NoUce  of  3rd  Meet- 
ing, Wednesday,  April  4,  197i)— 9:30 
a.m.  (Pull-day  meeting).  Conference 
Room  7200.  Nassif  (DOT)  Building, 
400  Seventh  Street,  S.W.  (at  D  Street). 
Washington.  D.C. 

AOKHDA 

,1.  Call  to  order;  Chairman's  Report. 
'2.  Administrative  Matters. 
3.      Establishment      of      Woiidng 
Groups. 

Captain  B.  P.  Holllngsworth,  Chair- 
man. SC-74,  UJ3.  Coast  Guard  Head- 
quarters. Washington,  DC,  Phone: 
(202)  426-1445. 

Special  Committee  No.  71,  "VHP 
Automated  Radiotelephone  Systems," 
Notice  of  16th  Meeting,  Thursday, 
AprO  5,  1979-10:00  a.m.  (PuU-day 
meeting).  Conference  Room  A-110, 
P.C.C.  Annex,  1229-20th  Street,  N.W., 
Washington,  DC. 

Aqknda 

1.  Call  to  Order. 

2.  Administrative  Matters. 

3.  Review  of  Digital  Selcall  Func- 
tions and  Formats.       

4.  Preparation  for  IWP-5  Meeting 
April  17-20  at  the  Hague. 

John  J.  Renner,  Chairman  SC-71. 
Advanced  Technology  Systems,  Inc. 
3426  N.  Washington  Blvd..  Arling- 
ton, VA  22201,  Phone:  (703)  525- 
2664. 

The  RTCM  has  acted  as  a  coordina- 
tor for  maritime  telecommunications 
since  its  establishment  in  1947.  All 
RTCM  meetings  are  open  to  the 
public.  Written  statements  are  pre- 
ferred, but  by  previous  arrangement, 
oral  presentations  will  be  permitted 
within  time  and  space  limitations. 

Those  desiring  additional  Informa- 
tion concerning  the  above  meetlng(s) 
may  contact  either  the  designate 
chairman  or  the  RTCM  Secretariat 
(phone:  (202)  632-6490). 

Federal  Communications 

Commission, 
William  J.  Tricarico, 

Secretary.  ■ 

[FR  Doe.  7»-«163  Filed  3-16-79;  8:45  am] 
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lU.  tIAMMS  9BO— CAn  nAHOM 
IM  el  OMSgss,  riapsssd 


In  tbe  natter  of  notlfieatioa  under  the  proviriotii  of  Part  m.  Paragraph  T.  of  the  North 
Amertean  Regioaal  Broadcasting  Agreement,  Waahlngtoa.  D.C  1960.  and  In  accioniance  with 
Article  m.  Paragraph  B  of  tbe  agreement  between  tbe  United  States  of  Anaeriea  and  tbc  United 
Mextean  Stataa.  Mexk».  D.P.  I9S7. 

List  of  diaagea;  propoaed  rtiangea.  and  comettons  in  aarignmenta  of  UjS.  standard  Broadcast 
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FSDCSAL  COMMUHTCATIOIfS 
COMMISSIOlf, 

Waixack  E.  JoHNSoir. 
Chief.  BroadeuMt  Bureau. 
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Ni.- 


fnOtAl  WHHStWk,  VOL  44.  NO.  S4— «M>NDAT.  MAKM  It,  IfTt 


UMI 


NOTICES 


16491 


[6720-01-M] 

FEDERAL  HOME  LOAN  BANK  BOARD 

KDOUU.  SAVMOS  AND  LOAN  ADVISOtY 
COUNCa 


March  9, 1979. 

Pursuant  to  Section  KKa)  of  Public 
Law  92-463.  entitled  the  Federal  Advi- 
sory Committee  Act,  notice  is  hereby 
given  of  the  meeting  of  the  Federal 
Savings  and  Loan  Advisory  Council  on 
Monday.  April  30;  Tuesday.  Bfay  1; 
and  Wednesday.  Bftay  2.  1979.  The 
meeting  will  commence  at  9:00  a.m.  on 
April  30.  May  1  and  2  at  the  Federal 
Home  Loan  Bank  Board.  1700  O 
Street.  N.W.,  Washington.  D.C.  in  the 
sixth  hooT  Board  Room. 

M oifOAT,  Anui.  30 

9:00  a.ra.— Oeneml  Dixniasion. 

9:45  a.m.— Bank  Board  Ooala. 

11:45  &jn.— Forward  Commitment  Pro- 
posed Regulations. 

1:00  p.m.— Money  Market  Certificates.  Al- 
ternate Savlnsx  Plans.  Interstate  Branch- 
ing—Washington. D.C.  Capital  Adequacy 
and  Improved  Profitability.  Broader  Invest- 
ment and  Lending  Powers.  Mutual  Savings 
Banks  Federal  Charter.  Schedule  F  of  Semi- 
Annual  Report.  Discussion  of  Stafrs  Re- 
sponse to  Resolution  No.  102-7S-11.  Pro- 
posed LeglslaUon  1979-1980.  Alternative 
Sources  of  Funds. 

TumMT.  Mat  1 

9:00      ajn.— Continued      discussion      of 
Monday  afternoon  topics. 
IKW  pjn.— Oeneral  discussion. 

Wkdkcsoat.  Mat  2 

9:00  ajn.— Oeneral  discussion. 

The  meeting  of  the  Federal  Savings 
and  Loan  Advisory  Council  is  open  to 
the  public. 

Robert  H.  McKinney. 
Chaiman. 

IFR  Doc.  79-«lS0  FUed  3-19-79: 8:45  am] 


[6730-01-M] 
FEDERAL  MARITIME  COMMISSION 
AOtiiMENTS  PUB) 

The  Federal  Maritime  Conmiission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  IS  of  the  Shipping  Act.  1916. 
as  amended  (39  Stat.  733.  75  SUt.  763. 
46  U.S.C.  814). 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  of  the  agree- 
ments and  the  Justifications  offered 
therefor  at  the  Washington  Office  of 
the  Federal  Maritime  Commission. 
1100  L  Street.  NW..  Room  10423:  or 
may  inspect  the  agreements  at  the 
Field  Offices  located  at  New  York. 
N.T4   New   Orleans.    Louisiana:   San 


Francisco,  California:  Chicago.  Illinois: 
and  San  Juan.  Puerto  Rico.  Interested 
parties  may  submit  comments  on  each 
agreement,  including  requests  for 
hearing,  to  the  Secretary.  Federal 
Maritime  Commission.  Washington. 
D.C.  20573.  on  or  before  April  9,  1979. 
Comments  should  include  facts  and  ar- 
guments concerning  the  approval, 
modification,  or  disapproval  of  the 
proposed  agreement.  Conunents  shall 
disciiss  with  particularity  allegations 
that  the  agreement  is  imjustly  dis- 
criminatory or  unfair  as  between  carri- 
ers, shippers,  exporters,  importers,  or 
ports,  or  between  exporters  from  the 
United  States  and  their  foreign  com- 
petitors, or  operates  to  the  detriment 
of  the  commerce  of  the  United  States. 
or  is  contrary  to  the  public  interest,  or 
is  in  violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

AGREEMENT  NO.:  T-3577-1. 
FILINO  PARTY:  Randall  V.  Adams. 
Traffic.  Port  of  Palm  Beach.  P.O.  Box 
9935.  Riviera  Beach.  Florida  33404. 
SUMMARY:  Agreement  No.  T-3577-1 
between  Port  of  Palm  Beach  (Port) 
and  Adams-Whiddon  Farms,  Inc. 
(AWF).  modifies  the  parties'  basic 
agreement  providing  for  a  one-year  re- 
newable exclusive  lease  to  AWF  of 
office  space  located  at  the  Port  of 
Palm  Beach.  Florida,  as  well  as  the 
non-exclusive  right  to  use  the  Port's 
Umds  and  dock  facilities  for  the  load- 
ing and  unloading  of  AWF  vessels. 
The  purpose  of  this  amendment  is  to 
extend  the  lease  for  one  year. 

AGREEMENT  NO.:  T-3782. 
FILING  PARTY:  Mr.  Robert  M. 
McHale.  Mc^ale.  Bufkin  and  Dees. 
1901  Oak  Park  Boulevard.  Lake 
Charles.  Louisiana  70601. 
SUMMARY:  Agreement  No.  T-3782. 
between  the  Lake  Charles  Harbor  and 
Terminal  District  (Port)  and  Crowley 
Maritime  Corporation  (Crowley),  pro- 
vides for  the  Port's  15-year  lease  (with 
renewal  options)  to  Crowley  of  certain 
premises  located  in  Calcasieu  Parish, 
Louisiana,  to  be  used  for  the  operation 
of  docks,  storage  facilities  and  mar- 
shalling facilities.  As  compensation, 
Crowley  shall  pay  Port  $500  per  acre 
per  year  for  the  first  lease  term. 

AGREEMENT  NO.:  8330-2 
FILING  PARTY:  Pacific  Coast  Ocean 
Freight  Forwarders  Conference,  c/o  J. 
E.  Lowden  &  Co.,  465  California 
Street.  San  Francisco.  CA.  94104. 
SUMMARY:  Agreement  No.  8330-2  of 
the  Pacific  Coast  Ocean  Freight  For- 
warders Conference  comprised  of  thir- 
teen licensed  independent  ocean 
freight  forwarders  was  origlmilly  no- 
ticed in  the  Federal  Register  on  March 
25,  1976.  The  Agreement  has  been  sub- 
sequently modified  by  the  deletion  of 


Article  5  which  authorized  the  conf  er- 
ence  to  prescribe  minimum  and/or 
maximum  charges  to  be  assessed  by 
the  members  for  forwarding  services 
performed  on  cargoes  moving  via  Pa- 
cific Coast  Ports  and  to  make  other 
changes  for  clarification  purposes. 
The  purpose  of  the  original  modifica- 
tion Lb  primarily  to  revitalize  the  origi- 
nal agreement  approved  by  the  Com- 
mission in  December,  1956,  but  never 
fully  implemented;  to  update  its  provi- 
sions to  be  in  compliance  with  the 
Commission's  General  Orders;  and  to 
broaden  the  area  of  conference  meet- 
ings to  include  meetings  with  direct 
and  indirect  carriers  by  rail,  water, 
truck  or  air.  • 

AGREEMENT  NO.:  10363 

FILING  PARTY:  Daniel  M.  Conaton. 

Esquire,  United  States  Lines.  Inc..  One 

Broadway.     New    Yoii^    New    York 

10004. 

SUMMARY:  Agreement  No,  10363,  be- 
tween United  States  Lines,  Inc.  (USD 
and  Tecomar.  S~A.  (Tecomar).  is  an 
agency  agreement  providing  for  USL's 
representation  of  Tecomar  in  the 
trade  between  the  East  Coast  of  the 
United  States  and  Mexico.  Also  pro- 
vided for  in  an  appendix  to  the  agree- 
ment are  the  terms  and  conditions  of  a 
lease/interchange  agreement  between 
Tecomar  and  USL. 

AGREEMENT  NO.:  10364. 
FILING  PARTY:  Donald  Brunner,  Es- 
quire,  Ragan  4e  Mason.  900  Seven- 
teenth Street.  NW..  Washington.  D.C. 
20006. 

SUMMARY:  Agreement  No.  10364.  be- 
tween Sea-Land  Service.  Inc.  (Sea- 
Land)  and  Hanjin  Container  Lines. 
Ltd.  (HJCL),  is  a  space  charter  agree- 
ment in  the  U.S.  West  Coast/Japan- 
Korea  trade.  The  agreement  provides 
for  the  reciprocal  chartering  of  con- 
tainer space  on  the  respective  vessels 
of  HJCL  and  Sea-Land  on  an  as- 
needed,  space-available  basis.  Compen- 
sation Is  established  at  a  set  rate  per 
container.  The  proposed  agreement 
also  sets  forth  certain  obligations  of 
the  parties  as  to  responsibility  for  the 
equipment  involved  and  its  condition, 
the  terms  and  termination  provisions 
of  the  contract,  the  effect  of  force  ma- 
jeure, the  requirements  of  satisfactory 
insurance  for  the  equipment  involved, 
and  normal  indemnification  provi- 
sions. The  agreement  is  proposed  to 
remain  In  effect  for  a  period  of  three 
(3)  years  from  its  effective  date. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  March  14. 1979. 

Francis  C.  Hurmey. 

Secretary. 

[FR  Doc  79-8162  FUed  3-16-79;  8:45  am] 
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[Docket  No.  7»-ie:  LiDene  No.  134*1 

f .  AUCN  MOWM— MOEKNOCNT  OCEAN 
FRHOHT  FORWAtOE* 

Or^r  vf  lw»«»ti9wfion  and  Maoflwg 

On  May  26.  1969.  E.  Allen  Brown,  a 
sole  proprietor,  was  issiied  independ- 
ent ocean  freight  fonn-arder  license 
No.  1246.  The  issuance  of  the  licenae 
was  pursuant  to  section  44(b)  of  the 
Shipping  Act.  1916.  and  the  provisions 
of  the  Commission's  General  Order  4 
governing  the  activities  of  licensed  in- 
dependent ocean  freight  forwarders. 

During  a  compliance  check  of  the  li- 
censee, conducted  by  the  Commis- 
sion's Gulf  District  Office  in  earty 
1978.  information  was  developed 
which  disclosed  that  E.  Allen  Brown 
had  apparently  violated  §510.23<f)  of 
the  Commission's  General  Order  4  on 
at  least  107  occasions  durinc  the  calen- 
dar year  1977. 

Section  510.23(f)  requires  that  each 
licensee  promptly  pay  over  to  the 
oceangoing  common  carrier,  or  its 
agent,  within  seven  working  days  after 
receipt  thereof,  or  within  five  worldng 
days  after  departure  of  the  vessel 
from  the  port  of  loading,  whichever  is 
later,  all  sums  advanced  the  licensee 
by  its  principal  for  freight  and  trans- 
portation charges. 

By  certified  letter  dated  July  31. 
1978.  the  Office  of  Freight  Forwarders 
advised  Mr.  Brown  of  the  payover  re- 
quirements of  S  510.23<f )  and  that  fail- 
ure to  respond  to  any  lawful  inquiry  ot 
the  Commission  could,  pursuant  to 
8  510.9(b)  of  CJeneral  Order  4.  result  in 
the  suspension  or  revocation  of  his  li- 
cense, after  notice  and  hearing.  Mr. 
Brown  was  requested  to  submit  on  a 
monthly  basis  the  amount  of  money, 
identified  by  each  shipper  account, 
which  is  currently  due  and  payable  by 
the  licensee  to  ocean  common  carriers 
showing  «ith  respect  to  each  such  ac- 
count the  length  of  time  that  the 
monies  have  been  due  and  the  dates 
such  monies  were  received  by  the  li- 
censee. In  addition,  a  financial  state- 
ment (balance  sheet),  prepared  by  a 
Certified  Public  Accountant,  was  re- 
quested. Further,  in  light  of  the  seri- 
ousness of  the  violations.  Mr.  Brown 
«-as  directed  to  have  the  shippers  for 
ahom  he  acts  as  foraarder  to  pay 
ocean  freight  charges  directly  to  the 
ocean  carrriers  until  this  matter  is  re- 
solved, and  that  he  submit  an  affidavit 
of  his  understanding  of  the  foregoing. 

By  letter  and  telex  dated  August  18. 
1978.  Mr.  Brown  submitted  the  affida- 
vit and  some  of  the  requested  informa- 
tion, but  failed  to  provide  the  financial 
statemenL 

To  date  no  further  information  has 
been  submitted  by  Mr.  Brown. 

Section  510.9  of  the  Commission's 
General  Order  4  provides  that  a  11- 
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cense  may  be  revoked,  suspended  or 
modified  after  notice  and  hearing  far 
reasons  which  include: 

(b)  Failure  to  respond  to  any  lawful  in- 
quiries or  to  comply  with  any  lawful  rules, 
regulations  or  orders  of  the  Commiasion. 

<d)  Chance  of  drcumsUtnoes  whereby  the 
Ucenaee  no  loncer  quallflea  as  an  independ- 
ent ocean  freight  forwarder. 

<e)  Such  conduct  as  the  Comraission  stiall 
find  renders  the  licensee  unfit  or  unable  to 
carry  on  the  business  of  forwarding. 

Therefore  it  is  ordered.  Pursuant  to 
sections  22  and  44  of  the  Shipping  Act. 
1916  (46  U.S.C.  821  and  841(b))  and 
M  510.9  and  510.23(f)  of  Commission 
General  Order  4  (46  CFR  510.9. 
510. 23(f))  that  a  proceeding  be  hereby 
instituted  to  determine: 

1.  Wether  E.  Allen  Brown  has  violat- 
ed §  510.23(f)  of  CJeneral  Order  4  by 
failing  to  promptly  pay  over  to  the 
oceangoing  common  carrier,  or  its 
•gent,  within  seven  woriting  days  af  ter 
receipt  thereof,  or  within  five  working 
days  after  departure  of  the  vessel 
from  the  port  of  loading,  whichever  is 
later,  all  sums  advanced  the  licensee 
by  its  principal  for  freight  and  trans- 
portation charges. 

2.  Whether  E.  Allen  Brown's  inde- 
pendent ocean  freight  forwarder  M- 
ceruse  should  be  revoked  or  suspended 
pursuant  to: 

a  Section  >10.9<to)  of  geoerai  Order  4  (or 

failure  to  coaaply  with  any  lawful  inquiries 
or  to  comply  with  any  lawful  rules,  regula- 
tions or  orders  of  the  Commission: 

b.  Section  510.9(d)  of  General  Order  4  for 
change  of  circumstance*  whereby  the  IJcens- 
ee  no  longer  qualifies  as  an  independent 
ocean  freight  form-»rder. 

c.  Section  510  SXe)  of  General  Order  4  (or 
conduct  which  renders  the  licensee  unfit  to 
carry  on  the  business  of  forwarding. 

It  ia  further  ordered.  That  E.  Allen 
Brown  be  named  Respondent  In  this 
proceeding; 

It  is  further  ordered.  That  this  pro- 
ceeding be  assigned  for  public  hearing 
before  an  Administration  Law  Judge 
of  the  Commission's  Office  of  Admin- 
istrative Law  Judges  and  that  the  pro- 
ceeding shall  Initially  be  limited  to  the 
submission  of  affidavits  of  fact  and 
memoranda  of  law: 

/(  is  further  ordered.  That  the  fol- 
lowing schedule  be  adhered  to: 

April  18.  1979— Opening  memoran- 
dum of  law  and  affidavits  of  factfrom 
the  Commission's  Bureau  of  Hearing 
Counsel: 

April  Z.  1979— Petitions  to  Intervene; 

May  18.  1979— Memoranda  of  law 
and  affidavits  of  fact  from  Respond- 
ent and  any  Intervenors; 

It  is  further  ordered, '  That  within 
two  weeks  following  the  submission  of 
the  affidavits  of  fact  and  memoranda 
of  law  of  Respondent  and  intervenors. 
the  parties  will  submit  to  the  Adminis- 
trative Law  Judge  written  statements 
identifying  any  unresolved  issues  of 
fact  and  specifying  the  type  of  proce- 


dure best  suited  to  resolve  them.  After 
consideration  of  these  reconunenda- 
ttena.  the  Administrative  Law  Jtidge 
will  issue  an  appropriate  order  estab- 
lishing the  procedure  for  their  resolu- 
tion. However,  any  additional  proce- 
dure shall  Include  oral  testimony  and 
cross-examination  in  the  discretion  of 
the  Presiding  Officer  only  upon  a 
showing  that  there  are  Issues  of  mate- 
rial fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affida- 
vits, depositions,  or  other  documents 
or  that  the  nature  of  the  matters  in 
issue  is  such  that  an  oral  hearing  and 
cross-examination  are  necessary  for 
the  development  of  an  adequate 
record: 

It  is  further  ordered.  That  any  per- 
sons other  than  Respondent  and  Hear- 
ing Counsel  who  desire  to  become  par- 
ties to  this  proceeding  and  to  partici- 
pate therein  shall  ffle  a  Petition  to  In- 
tervene pursuant  to  Rule  72  of  the 
Commission's  rules  of  practice  and 
procedure  (46  CFR  502.72); 

It  is  further  ordered.  That  a  notice  of 
this  order  be  published  in  the  Fcdcbal 
Rbcister  and  that  a  copy  thereof  be 
served  upon  Respondent  and  Hearing 
Counsel; 

It  is  further  ordered.  That  all  docu- 
ments submitted  by  any  party  of 
record  in  this  proceeding  shall  be  di- 
rected to  the  Secretary,  Federal  Mari- 
time commission,  Washington.  D.C. 
20573  in  an  original  axKl  15  copies  as 
well  as  being  mailed  directly  to  all  par- 
ties of  record. 

By  the  Commission. 

Frahcis  C.  HuRKry, 

Secretary.    ' 

CFR  Ooc  79-4160  Filed  S-16-79:  •:4S  ami 
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[Docket  No.  79-151 

WISTINGHOUSE  ELECTtIC  CORP.  v.  SEA-IANO 
SERVICE,  INC 

Ming  •!  C«<iipl«iiit 

Notice  is  given  that  a  complaint  filed 
by  Westlnghouse  Electlrc  Corporation 
against  Sea-Land  Service.  Inc.  was 
served  March  12,  1979.  The  complaint 
alleges  that  respondent  assessed  a  rate 
for  a  shipment  of  goods  from  New 
York  to  Bilboa,  Spain  which  was  un- 
reasonable and  unjust  within  the 
meaning  of  46  U.S.C.  817  (section  18  of 
the  Shipping  Act,  1916). 

Hearing  in  this  matter,  if  any  is 
held,  shall  conuneqce  on  or  before 
6eptemt>er  12.  1979.  The  bearing  shall 
Include  oral  testimony  and  cross-exam- 
ination in  the  discretion  of  the  presid- 
ing officer  only  upon  a  proper  showing 
that  there  are  genuine  issues  of  mate- 
rial fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affida- 
vits, depositions,  or  other  documetits 


w. 


or  that  the  nature  of  the  matter  in 
issue  is  such  that  an  oral  hearing  and 
cross-examiiuitlon  are  necessary  for 
the  development  of  an  adequate 
reconL 

Frahcis  C.  HtTRwrr, 
Secretary. 

[FR  Doc  79-8181  FUed  3-16-79;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

tANK  HOIINNG  COMPANIES 
Proposed  D«  Novo  Nenbank  Activities 

The  bank  holding  companies  listed 
in  this  notice  have  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
and  S  225.4(b)(1)  of  the  Board's  Regu- 
lation Y  (12  CFR  225.4(b)(1)),  for  per- 
mission to  engage  de  not)o  (or  continue 
to  engage  in  an  activity  earlier  com- 
menced de  novo),  directly  or  Indirect- 
ly, solely  in  the  activities  indicated, 
which  have  been  determined  by  the 
Board  of  Governors  to  be  closely  relat- 
ed to  banlcing. 

With  respect  to  each  application,  in- 
terested persons  may  express  their 
views  on  the  question  whether  (x>n- 
siunmation  of  the  proposal  can  "rea- 
sonably be  expected  to  produce  bene- 
fits to  the  public,  such  as  greater  con- 
venience, increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos- 
sible adverse  effects,  such  as  undue 
concentration  of  resotirces,  decreased 
or  unfair  competition,  conflicts  of  in- 
terest, or  unsoimd  banking  practices." 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  In  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute, stimmarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  ag:grieved  by  approval  of 
that  proposal. 

Each  application  may  be  inspected 
at  the  offices  of  the  Board  of  Gover- 
nors or  at  the  Federal  Reserve  Bank 
indicated  for  that  application.  Com- 
ments and  requests  for  hearings 
should  identify  clearly  the  specific  ap- 
plication to  which  they  relate,  and 
should  be  submitted  In  writing  and  re- 
ceived by  the  appropriate  Federal  Re- 
serve Bank  not  later  than  April  5, 
1979. 

A.  Federal  Reserve  Bank  of  New 
York,  33  Liberty  Street,  New  York, 
New  York  10045: 

CHEMICAL  NEW  YORK  CORPO- 
RA-nON,  New  York.  New  York  (fi- 
nance activities;  North  Carolina):  to 
engage,  through  its  subsidiary,  Sim- 
america  Credit  Corporation,  in  making 
loans  in  excess  of  $10,000,  in  addition 


Nonas 

to  activities  previously  authorized, 
from  its  18  existing  offices  in  North 
Carolina.  The  principal  geopraphlc 
areas  to  be  served  are  towns  in  which 
those  offices  are  located  and  certain 
outljring  areas.  Any  credit  Insurance  in 
connection  with  the  proposed  activity 
would  be  reinsured  by  two  of  Appli- 
cant's existing  subsidiaries.  Sun  States 
Life  Insurance  Company  and  Great 
Lakes  Insurance  Company,  at  their  of- 
fices in  Cleveland,  Ohio. 

B.  Federal  Reserve  Bank  of  Kansas 
City,  925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  COMMERCE  COMPANIES,  INC.. 
Topeka.  Kansas  (insurance  activities; 
Kansas):  to  engage  in  credit-related  in- 
surance agency  activities  now  conduct- 
ed by  its  subsidiary  bank.  Commerce 
Bank  and  Trust.  The  kinds  of  credit- 
related  Insurance  coverages  sold  are 
reducing  term  life  and  accident  and 
health  insurance,  level  term  life  and 
accident  and  health  insurance,  hazard 
or  property  and  casualty  insurance 
protection  collateral  securing  loans 
made  by  the  bank,  including  fire,  hail, 
and  wind  peril  coverages,  and  insur- 
ance which  Is  sold  to  individual  bor- 
rowers in  conjunction  with  or  as  part 
of  an  Insurance  package  (as  a  matter 
of  general  practice)  Including  liability 
insurance  sold  in  conjunction  with  in- 
surance relating  to  physical  damage  of 
an  automobile  purchase  of  which  is  fi- 
nanced by  the  bank  and  homeowner's 
insurance  policies  with  respect  to  a 
residence  mortgaged  by  the  bank. 
These  activities  would  be  conducted 
from  the  bank's  premises  in  Topeka, 
Kansas,  and  the  geographic  area  to  be 
served  is  Shawnee  County,  Kansas, 
and  contiguous  counties. 

2.  KANSAS  CITY  BANCSHARES, 
INC.,  Kansas  (?ity,  Missouri  (insurance 
activities;  Kansas,  Missouri):  to  act  as 
agent  or  broker  in  the  sale  of  any  in- 
surance for  its  subsidiary  banks, 
Kansas  City  Bank  &  Trust  Company 
and  Westport  Bank,  and  for  the  sale 
of  life,  accident  and  health,  and  prop- 
erty and  casualty  insurance  directly 
related  to  extensions  of  credit  by 
those  banks.  These  activities  would  be 
conducted  at  the  premises  of  the  sub- 
sidiary banlts  in  Kansas  City,  Missoiu-i, 
and  the  geographic  area  to  be  served  is 
the  greater  Kansas  City  metropolitan 
area. 

3.  FIRST  PRATT  BANKSHARES. 
INC.,  Pratt,  Kansas  (insurance  activi- 
ties; Kansas):  to  engage  In  the  sale  of 
life,  accident  and  health,  and  other  in- 
surance directly  related  to  extensions 
of  credit  by  its  sut>sidiary  bank.  First 
National  Bank  in  Pratt,  including  fire 
and  casualty  insurance  covering  resi- 
dences, automobiles,  boats,  inventory, 
equipment,  and  other  property 
pledged  to  the  bank  to  secure  loans  or 
lines  of  credit.  These  activities  will  be 
conducted    from    premises    in    Pratt, 
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Kansas,  and  the  geographic  area  to  be 
served  is  Pratt  County  and  contiguous 
coimties  and  Comanche  County, 
Kansas. 

C.  Federal  Reserve  Bank  of  San 
Francisco,  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  BANKAMERICA  CORPORA- 
TION, San  Francisco,  California  (fi- 
nance and  insurance  activities;  Con- 
necticut, Massachusetts):  to  engage, 
through  Its  subsidiary,  FinanceAmer- 
ica  Corporation  of  Massachusetts,  in 
making  or  acquiring  loans  and  other 
extensions  of  credit  such  as  would  be 
made  or  acquired  by  a  finance  compa- 
ny, including  making  consumer  install- 
ment loans,  purchasing  installment 
sales  finance  contracts,  making  loans 
and  other  extensions  of  credit  to  small 
businesses,  and  making  loans  secured 
by  real  and  personal  property;  servic- 
ing loans  and  other  extensions  of 
credit;  and  the  offering  of  life,  acci- 
dent and  disability,  and  property  In- 
stirance  directly  related  to  its  exten- 
sions of  credit.  These  activities  would 
be  conducted  from  an  office  in  West 
Springfield,  Massachusetts,  and  the 
geographic  areas  to  be  served  are 
Hartford  County,  Coimecticut,  and 
Hamden  and  Hampshire  Coimties. 
Massachusetts. 

a.  BANKAMERICA  CORPORA- 
TION, San  Francisco,  California 
(mortgage,  leasing,  and  investment  ad- 
visory activities;  Arizona,  California, 
Nevada):  to  engage,  through  its  subsid- 
iary. BA  Mortgage  and  International 
Realty  Corporation,  in  making  or  ac- 
quiring loans  and  other  extensions  of 
credit  such  as  would  be  made  by  a 
mortgage  company:  leasing  real  prop- 
erty or  acting  as  agent,  broker,  or  advi- 
sor in  the  leasing  of  real  property  in 
accordance  with  the  Board's  Regula- 
tion Y;  acting  as  investment  or  finan- 
cial advisor  to  the  extent  of  providing 
portfolio  investment  advice  to  others, 
with  emphasis  on  real  property  invest- 
ments and  real  property  interests;  and 
servicing  loans  and  other  extensions  of 
credit.  These  activities  would  be  con- 
ducted from  an  office  in  Newport 
Beach.  California,  and  the  geographic 
areas  to  be  served  are  Arizona,  south- 
em  California  from  San  Bernardino 
and  San  Luis  Obispo  Coimties  south, 
and  CHark  County,  Nevada. 

3.  RAINIER  BANCORPORATION. 
Seattle,  Washington  (finaiux,  leasing, 
and  insurance  activities;  California):  to 
engace  through  its  subsidiary.  Rainier 
Credit  Company,  in  mailing  or  acquir- 
ing loans  and  other  extensions  of 
credit,  including  malting  consumer  in- 
stallment loans,  purchasing  consumer 
installment  sales  finance  contracts, 
and  making  loans  to  small  businesses: 
leasing  personal  property  and  equip- 
ment or  acting  as  agent,  broker,  or  ad- 
visor in  such  leasing  in  accordance 
with  the  Board's  Regulation  Y;  and 
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acting  as  agent  or  broker  with  regard 
to  life,  disability,  property  and  casual- 
ty Insurance  directly  related  to  its  ex- 
tensions of  credit.  These  activities 
would  be  conducted  from  an  office  In 
San  Diego.  California,  and  the  geo- 
graphic area  to  be  served  Is  the  south- 
em  portion  of  California. 

4.  SECURITY  PACIFIC  CORPO- 
RATION. Los  Angeles.  California 
(escrow  activities;  California):  to 
engage,  through  its  subsidiary.  SP 
Escrow  Service.  Inc..  In  acting  as 
escrow  agent  for  the  purchase  and  sale 
of  real  property  and  the  execution  of 
all  documents  and  dispersal  of  funds 
relating  to  loan  transactions,  and  all 
other  activities  normally  engaged  in 
by  an  escrow  company.  These  activi- 
ties would  be  conducted  from  an  office 
In  Tarzana,  California,  and  the  geo- 
graphic area  to  be  served  Is  California. 

5.  SECURITY  PACIFIC  CORPO- 
RATION. Los  Angeles,  California 
(escrow  activities;  California):  to 
engage  in  the  activities  described  In 
the  preceding  paragraph  through  the 
subsidiary  identified  there  from  an 
office  in  SanU  Clara.  California.  The 
geographic  area  to  be  served  is  Califor- 
nia. 

6.  SECURITY  PACIFIC  CORPO- 
RATION. Los  Angeles.  California 
(mortgage  activities;  Colorado):  to 
engage,  through  its  subsidiary.  Secu- 
rity Pacific  Mortgage  Corporation,  in 
the  origination,  acquisition,  and  servic- 
ing of  mortgage  loans,  including  devel- 
opment and  construction  loans  on 
multi-family  and  commercial  proper- 
ties. These  activities  would  be  conduct- 
ed from  an  office  in  Evergreen.  Colo- 
rado, and  the  geographic  area  to  be 
served  is  Colorado. 

7.  SECURITY  PACIFIC  CORPO- 
RATION. Los  Angeles.  California 
(mortgage  activities;  Washington):  to 
engage  in  the  activities  described  in 
the  preceding  paragraph  through  the 
subsidiary  identified  there  from  an 
office  in  Mountlake  Terrace.  Washing- 
ton. The  geographic  area  to  be  served 
is  Washington. 

8.  SECURITY  PACIFIC  CORPO- 
RATION. Los  Angeles.  California  (fi- 
nance, factoring,  and  Insurance  activi- 
ties; Oregon):  to  engage,  through  its 
subsidiary,  Security  Pacific  fiance 
Corp.,  In  making  or  acquiring  loans 
and  extensions  of  credit.  Including 
making  consumer  Installment  personal 
loans,  purchasing  consumer  install- 
ment sales  finance  contracts,  making 
loans  to  small  businesses,  and  other 
extensions  of  credit  such  as  would  be 
made  by  a  factoring  company  or  con- 
sumer finance  company;  and  acting  as 
broker  or  agent  for  the  sale  of  life,  ac- 
cident and  health,  and  property  and 
casualty  Insurance  directly  related  to 
Its  extensions  of  credit.  These  activi- 
ties would  be  conducted  from  an  office 


NOTICES 

In  West  Linn.  Oregon,  and  the  geo- 
graphic area  to  be  served  is  Oregon. 

D.    Other   Federal    Reserve   Banks: 
None. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  8,  1979. 

Edward  T.  MmJuofiN. 
Assistant  Secretary 
of  the  Board. 
[FR  Doc.  79-B133  PUed  3-18-79;  8:45  ami 
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(6310-01-M] 

ntST  nNANOAl  BANCSNAIfS,  MC 

First  Financial  Banchares.  Killeen. 
Texas,  has  applied  for  the  Board's  ap- 
proval under  Section  3(aKl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(aKl))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  The  First 
National  Bank  of  Killeen.  Killeen. 
Texas,  and  of  Fort  Hood  National 
Bank.  Fort  Hood.  Texas.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  Section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Dallas.  Any  person  wishing  to  com- 
ment on  the  application  should  submit 
views  In  writing  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re- 
serve System,  Washington.  D.C.  20551 
to  be  received  no  later  than  April  6, 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  Include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  In  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  sununarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  7.  1979. 

E^DWARS  T.  MuumoH . 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8123  FUed  3-18-79  8:45  am] 


[6210-01-M] 

HAWKIYI  tANCOtKMUTION,  N«C 

Hawkeye  Bancorporation,  Inc..  Des 
Moines,  Iowa,  has  applied  for  the 
Board's  approval  under  section  3(a)<3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(aK3))  to  acquire  100  per 
cent  of  the  voting  shares  (less  direc- 
tors' qualifying  shares)  of  Mt.  Pleas- 
ant Bank  and  Trust  Company,  Mt. 
Pleasant.  Iowa.  The  factors  that  are 
considered  In  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U£.C.  1842(c)). 


The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551.  to  be 
received  not  later  than  April  12.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  12,  1979. 

Edwako  T.  Mtnjixifii*. 
Assistant  Secretary  of  the-Board. 
[FR  Doc.  79-8134  FUed  3-18-79;  8:45  am] 


[621(M>1-M] 

KiMT  8ANCSHA«f  S,  INC 

fmnmrntimn  •!  lank  HoMing  Cmmpatty 

Kent  Bancshares.  Inc..  Kent,  Dli- 
nois.  has  applied  for  the  Board's  ap- 
proval under  section  3(aKl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
-1842(aKl))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  State 
Bank  of  Kent.  Kent.  Illinois.  The  fac- 
tors that  are  considered  in  acting  on 
the  application  are  set  forth  In  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
In  writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551  to  be 
received  no  later  than  April  12.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  Ucu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  In  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  12,  1979. 

EDWAKS  T.  MULREICIH, 

Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8125  FUed  3-16-79;  8:45  am] 


[6210-01-M] 

KHNOT  ftANK  SHVICES,  MC 

J  ■  I  ■■■•!■  ■    — *  * — —a.  U^hltfB^k^  ^^i^m^L^^^ 

Kemdt  Bank  Services,  Inc.,  Lansing. 
Iowa,  has  applied  for  the  Board's  ap- 
proval under  section  3(aKl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1842(aKl))  to  become  a  bank  holding 
company  by  acquiring  98  per  cent  or 
more  of  the  voting  shares  of  Kemdt 
Brothers  Savings  Bank,  Lansing,  Iowa. 
The  factors  that  are  considered  In 
acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
In  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551  to  be 
received  no  later  than  April  5.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  Ssrstem.  March  9,  1979. 

Edward  T.  MuutianN. 
Assistant  Secretary  of  the  Board. 

[FR  Doc.  79-8126  FUed  3-16-79;  8:45  am] 


[6210-01-M] 


[6210-01-M] 

UPSCOMl  tANCSMAUES,  INC 
FfwoHow  •!  8«nii  H*ldin«  C«mpany 

Lipscomb  Bancshares.  Inc..  Higgins, 
Texas,  has  applied  for  the  Board's  ap- 
proval under  section  3(aKl)  of  the 
Bank  Holding  Company  Act  (12  UJS.C. 
1842(aKl))  to  become  a  bank  holding 
compsmy  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  First  Na- 
tional Bank  in  Higgins.  Higgins.  Texas. 
The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Dallas.  Any  person  wishing  to  com- 
ment on  the  application  should  submit 
views  in  writing  to  the  Reserve  Bank, 
to  be  received  not  later  than  April  6, 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifsring  specifically  any 
questions  of  fact  that  are  In  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  9.  1979. 

Edward  T.  Muutsnur. 
Assistant  Secretary  of  the  Board. 
[FR  Doc  79-8127  FUed  3-16-79;  8:45  am] 


MAZEIVA  kANCSHAKES,  MC 
Formotian  of  Bonk  Holding  Company 

Mazeppa  Bancshares,  Inc.,  Mazeppa, 
Minnesota,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(aKl))  to  become  a  bank  holding 
company  by  acquiring  84.2  per  cent  or 
more  of  the  voting  shares  of  Peoples 
State  Bank  of  Mazeppa.  Mazeppa, 
Minnesota.  The  factors  that  are  con- 
sidered In  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Minneapolis.  Any  person  wishing  to 
conunent  on  the  application  should 
submit  views  In  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
April  4,  1979.  Any  comment  on  an  ap- 
plication that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
pute and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  9, 1979. 

Edward  T.  Mulrenin, 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8128  FUed  3-16-79;  8:45  am] 
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Board  of  Governors  of  the  Federal 
Reserve  System,  March  8,  1979. 

Edward  T.  Muuieiui, 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8129  FUed  3-16-79;  8:45  am] 


[6210-01-M] 

MUQWn  tANCSHAftES,  MC 
Formaltofl  of  Bonk  Holding  Company 

Mesquite  Bancshares,  Inc..  Mesquite, 
Texas,  has  applied  for  the  Board's  ap- 
proval under  section  3(aXl)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(aKl))  to  become  a  bank  holding 
company  by  acquiring  80  E>er  cent  or 
more  of  the  voting  shares  of  The  First 
National  Bank  at  Mesquite.  Mesquite. 
Texas.  The  factors  that  are  considered 
in  acting  on  the  application  are  set 
forth  In  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offlces  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Dallas.  Any  person  wishing  to  com- 
ment on  the  application  should  submit 
views  In  writing  to  the  Reserve  Bank, 
to  be  received  not  later  than  April  6, 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  siunmarizing'  the  evidence  that 
would  be  presented  at  a  hearing. 


[6210-01-M] 

MICHIGAN  NATIONAL  COKP. 
AcqaWMoN  of  Bank 

Michigan  National  Corporation, 
Bloomfield  Hills,  Michigan,  has  ap- 
plied for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  100  per  cent  (less  directors' 
qualifying  shares)  of  the  voting  shares 
of  Michigan  National  Bank— Ann 
Arbor,  Ann  Arbor.  Michigan,  a  pro- 
posed new  bank.  The  factors  that  are 
considered  In  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  (Chi- 
cago. Any  person  wishing  of  comment 
cm  the  application  should  submit  views 
In  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551.  to  be 
received  not  later  than  April  9.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  In  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  18. 1979. 

Edward  T.  MuLRnai*. 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8130  FUed  3-16-79;  8:45  am] 


[6210-01-M] 

NATIONAL  OrreOIT  COtF. 
AcqubMiMi  of  Boak 

National  Detroit  Corporation,  De- 
troit, Michigan,  has  applied  for  the 
Board's  approval  under  section  3(aK3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(aK3))  to  acquire  80  per- 
cent or  more  of  the  voting  shares  of 
Peoples  Bank  and  Trust  of  Alpena, 
Alpena.  Michigan.  The  factors  that 
are  considered  in  acting  on  the  appli> 
cation  are  set  forth  In  section  3(c)  of 
the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
In  writing  to  the  Secretary,  Board  of 
Governors    of    the    Federal    Reserve 
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System.  Washington,  D.C.  20551,  to  be 
received  not  later  than  April  9.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  9.  1979. 

Edward  T.  MuLRiNiif . 
Assistant  Secretary  of  the  Board. 
(FR  Doc.  79-8131  FUed  3-16-79  8:45  un] 


[6210-01-M] 

OlO  KEirr  FINANCIAL  CO«P. 

Old  Kent  Financial  Corporation, 
Grand  Rapids.  Michigan,  has  applied 
for  the  Board's  approval  under  section 
3(aK3)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(aK3))  to  acquire 
100  per  cent  of  the  voting  shares  of 
Central  Michigan  B&nk  and  Trust 
Company  Big  Rapids.  Michigan.  The 
factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  sec- 
tion 3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Banli  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
tn  writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551,  to  be 
received  not  later  than  April  9.  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  9,  1979. 

Edward  T.  Mulrenin , 
Assistant  Secretary  of  the  Board. 
(FR  E>oc.  79-8132  PUed  3-16-79:  8:45  am] 


[6210-01-M] 

ROCXPOtO  CITY  lANCORP,  INC 

Rockford  City  Bancorp,  Inc.,  Rock- 
ford,  Illinois,  has  applied  for  the 
Board's  approval  under  section  3(aXl) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(aKl))  to  become  a  bank 
holding  company  by  acquiring  100  per 
cent,  less  directors'  qualifying  shares. 
of  the  voting  shares  of  the  successor 
by  merger  to  City  National  Bank  & 
Trust  Company   of  I^kford,   Rock- 
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ford,  Illinois.  The  factors  that  are  con- 
sidered in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12U.8.C.  1842(c)). 

The  application  may  l>e  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi- 
cago. Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  April  6,  1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta- 
tion would  not  suffice  in  lieu  of  a 
hearing.  Identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  March  9,  1979. 

Edward  T.  Mttlrenin. 
Assistant  Secretary  of  the  Board. 
[FR  Doc.  79-8133  Piled  3-16-79;  8:45  un] 


[4110-85-M] 

DEPARTMENT  Of  HEALTH, 
EDUCATION,  AND  WELFARE 

Offic#  #*  Hm  Asftraffwrt  SocfVfVfy  rOc  ff#wfw 

HIALTH  MAINTfNANa  OCOANIZATIONS 

09€mmh»t  QwWW><  List 

AGENCY:  Public  Health  Service, 
HEW. 

ACTION:  Notice,  December  list  of 
qualified  health  maintenance  organi- 
zations. 

SUMMARY:  This  notice  sets  forth  the 
names,  addresses,  service  areas,  and 
date  of  qualification  of  entities  deter- 
mined by  the  Secretary  to  be  qualified 
health  maintenance  organizations.  In 
addition,  several  changes  are  reported 
on  a  previously  qualified  HMO  at  the 
end  of  the  list:  a  model  designation,  a 
change  of  address,  and  the  service 
area  has  been  revised. 

FOR  FURTHER  ViPORMATION 
CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 
Park  BuUdlng— 3rd  Floor.  12420 
Parklawn  Drive.  Rockville.  Maryland 
20857.  301/443-4106. 

SUPPLEMENTARY  INPORMA'HON: 
Regulations  issued  imder  Title  XIII  of 
the  Public  Health  Service  Act.  as 
amended.  (42  CFR  110.605(b))  require 
that  a  list  and  description  of  all  newly 
qualified  HMOs  be  published  on  a 
monthly  basis  in  the  Federal  Regis- 
ter. The  following  entitles  have  been 
determined  to  be  qualified  HMOs 
under  Section  1310(d)  of  the  Public 
Health  Service  Act  (42  UJB.C.  300e- 
9(d)): 


QuAunsD  Hkaltb  IfAnrrDrAifc*  n 

Okoahizatiohs  I 

RAJO,  ADDRXSS.  SKRVICK  AKKA.  AMD  DATB  OF 

QUALinCATIOII  J 

(Operational  Qualified  Health  Maintenance 
Organizations:  42  C:FR  110.603(a)) 

1.  Southwest  Medical  Plan.  (Medical 
Group  Model,  see  Section  1310<bKl)  of  the 
Public  Health  Service  Act).  6061  Northwest 
Expressway.  Suite  470.  San  Antonio.  Texas 
78201.  Service  area:  Bexar  County.  Texas  in- 
cluding the  city  of  San  Antonio.  E>ate  of 
qualification:  December  31.  1978.  (Achieved 
preoperational  qualification  on  December  4. 
1978.) 

2.  PacifiCare.  Inc..  (Individual  Practice  As- 
sociation Model,  see  Section  1310(bK2XA)  of 
the  Public  Health  Service  Act).  1423  South 
Orand  Avenue.  Lot  Angeles.  California 
90015.  Service  area:  Zip  codes  included  in 
the  area  are  as  follows: 


Los  AifGKLES  Cotnmr 


90001 
90009 
9001T 
9003S 
90034 
90043 
900M 
9006S 
90311 
90343 
90360 
90r7« 
90305 
90503 
90005 
90704 
90731 
90804 
90815 
91034 
91100 

9iaos 

91S10 
91335 

91353 
91403 
91504 
91607 
91731 
91750 
91775 
91803 
93543 


92003 
93021 
93041 
93071 
93103 
93111 
93130 
93138 
93137 


90002 
90010 
90018 
90036 
90035 
90043 
90057 

»0UOw 

90313 
90345 
90363 
90380 
90401 
90504 
90406 
90710 
90733 
90605 
90840 
91030 
91106 
91906 
91311 
91340 
91356 
91406 
91505 
91608 
91733 
91754 
91776 
93510 


90003 
90011 
9001B 
90037 
90086 
90044 
90058 
90067 
90330 
90347 
90360 
90290 
90403 
90S0S 
90638 
90713 
90744 
90806 
91001 
91040 
91107 
91307 
91316 
91343 
91356 
91406 
91006 
91703 
91733 
91765 
91780 
9S613 


90004 
90012 
90030 
90038 
90037 
90045 
90059 
90068 
90331 
90348 
90366 
90391 
90403 
90506 
90640 
90713 
90745 
90607 
91006 
91042 
91108 
91308 
91321 
91343 
91341 
91411 
91601 
91706 
91740 
91766 
91789 
93534 


90005  90004 
90013  90014 
90021  90033 
90039  90031 
90038  90039 
90046  90047 
90061  90063 
90069  90071 
90333  90330 
90349  90350 
90370  90373 
90301  90302 
90404  90405 
90601  90602 
90600  90660 
90710  99716 
90746  90747 
90M8  90610 
91010  91011 
91046  91101 
91301  91903 
91S14  91S03 
91tS4  91S2S 
91344  91340 
91144  91367 
91433  91436 
91603  91604 
91711  91733 
91744  91745 
91767  91768 
91790  91791 
93043  93044 


90007 
90015 
90023 
90033 


Sam  Dnoo  Couirrr 


93007 
93024 
93045 
93073 
93104 
93113 
93131 
93139 
93139 


92008  92010 
92035  93037 
93060  93054 
92075  92077 
92105  92104 


93011  93012 
93033  93035 
93064  93067 
92078  93083 
92107  92108 


92114  92115  92116  93117 
92122  92123  93134  93135 
93131  93133  93133  93134 
93140  93140  93104  97105 

RnmsiDt  0>tnrrT 


92014 
92037 
93068 
93101 
93109 
92118 
92126 
92135 
93163 


92030 
92040 
93069 
92103 
93110 
93119 
92137 
92136 


91703  93009 

San  BnufAKOiHO  Couimr 

91701  91710  91730  91739  91743  91761  91763 
91764  91786  93335 

Vkntuiia  Couimr 

91301  91304  91307  91360  91361  91363  93031 
93060 


90620  90621 
90743  90743 
93631  93633 
93640  93646 
•MOO  93660 


Oram  CK  Cotnmr 

90633  90630  90631  90680  90730 
93601  93631  93630  93636  93637 
93433  93630  93640  93641  93643 
93647  93648  93649  93650  92651 
•3661  93643  93646  93666  93667 


917M 


93068 


90740 
93630 
93644 
93653 
93668 


UMI 
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Oramos  Cotmrr— Continued 

•3669  93670  93680  •3«88  93686  93701  93708  93704 
93706  93706  93707  93706  93709  93710  93714  93710 
93801  93803  93804  93S05  93804  92807 

Date  Of  quallfkaUon:  December  2X  197a 

S.  San  Luis  Valley  Health  Maintenance 
Organization.  (Individual  Practice  Associ- 
ation Model  see  Section  1310(bX2MA)  of 
the  Public  Health  Service  Act).  216  Victoria 
Avenue.  Alamosa.  Colorado  81101.  Service 
area:  San  Luis  Valley,  Colorado  and  coun- 
ties of  Alamosa.  Conejos.  Costilla,  Mineral. 
Rio  Grande,  and  Saguache,  Colorado.  Date 
of  qualification:  December  26, 1978. 

(Preoperational  Qualified  Health  Mainte- 
nance Organizations:  42  CFR  110.603(c)) 

1.  HealthPlus.  Inc..  (Individual  Practice 
Association  Model,  see  Section  1310<bK2KA) 
of  the  PubUc  Health  Service  Act).  6611  Ken- 
ilworth  Avenue.  Suite  400.  Riverdale.  Mary- 
land 20840.  Service  area:  The  following  zip 
codes  in  Prince  George's  and  Montgomery 
Counties.  Maryland,  and  the  District  of  Co- 
lumbia: 

Pamcs  OaoaoE's  Cotnrrr 

30401  30607  30618  30633  30700  30710  30710  30716 

30733  30780  30740  30769  30770  80780  30781  30783 

30783  30784  30780  30786  30787  30788  30801  30810 
30811  30633  30840  30870 

MoirrooMKRT  CoTnrrr 

30901  30903  30903  30904  30904  30907  30910 

District  or  CoLumiA 

30011  30013  30017  30018  30019  30030  30021  30033 
30033  30037  30038  30031   30032  30038 

Date  of  quallflcaUon:  December  38. 1978. 

X  ProtecUve  Health  Provklen.  (Medical 
Group  Model,  see  Section  1310(bKl)  of  the 
Public  Health  Service  Act).  958  Black  Moun- 
tain Road.  San  Diego.  California  92126. 
Service  area:  San  Diego  County.  (California. 
Date  of  qualification:  December  28. 1978. 

(Transltionally    qualified    health    mainte- 
nance organization:  42  CFR  110.603(b)) 

1.  Southshore  Helth  Plan.  Inc..  (Individu- 
al Practice  Association  Model,  see  Section 
1310(bK2XA)  of  the  Public  Health  Service 
Act).  2327  New  Road.  Northfield.  New 
Jersey  08225.  Service  area:  Cotmties  in  New 
Jersey  as  follows: 

ATUumc  CocirTT 

08037  08201  08203  08213  08215  08217  08330  08331 

06335  08231  08232  06240  08241  08244  08310  06317 

08319  08326  08330  08340  08341  08846  08350  06401 
08403  08403  08404  08406 

Can  Mat  Courtt 

08223  08236  08230  08348  06300  08370 
Ocean  Cotranrr  and  Bxtrlinotoh  Countt 


08067 


06310  06234 


Date  of  qualification:  December  39. 197a 

Change  in  model  designation,  address  and  a 
revised  service  area: 

The  model  designation,  address,  and  serv- 
ice area  of  a  previously  qualified  HMO 
listed  in  the  annual  cumulative  list  of  quali- 
fied HMOs  published  on  April  7.  1978.  in 
the  Fkdekal  RnsiSTaa  (43  FR  14908-13)  is 
changed  as  follows: 

Change  from: 

Health  Care  Plan  of  New  Jersey,  (Individ- 
ual Practice  Association  Model,  see  Section 
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1310(bX2HA)  of  the  PubUc  Health  Service 
Act).  123  North  Church  Street.  Moorestown. 
New  Jersey  08057.  Service  area:  Burlington 
County  and  adjacent  mimicipalities  within 
Camden  County.  The  sip  codes  included  in 
the  area  are  as  follows: 

BinujNaTOH  Ck>inrrT 

08011  08015  08016  08019  08022  08034  08041  06043 

08046  08048  08053  08054  0805S  08057  08060  06064 

08060  08068  08073  08075  08088  06315  08334  08606 

06011  08010  06018  08534  08063  06630 

CaHDEN  COtTNTT 

06003  06004  06007  08009  08031  06036  80333  06034 
08030  06040  06049  08078  08083  08084  08091  06106 
06107  08108 

Change  to: 

Health  Care  Plan  of  New  Jersey.  (Staff 
Model,  see  section  1310(bXl)  of  the  PubUc 
Health  Service  Act).  1101  Kings  Highway 
North-Suite  406.  Cherry  Hill.  New  Jersey 
08034.  Service  area: 

Burlington  Cotmrr 

06010*  06011  08010  08016  08019  08033  08036 

08041  06043  00046  08048  08052*  080S3  08054 

08055  08057  08060  08064  08065  080S8  08073 

08075  08077*  08088  08505  08511  08515  0^18 

08554*  08563  08630 

Camden  CotTNTT 

0800r  06003  08004  08007 

08009  08031  08036 
08088  06034  08030  06048*  08045  08049  08078 
080S8  08084  06091  06106 

06107  08108  060ir 
08029*  08030*  08031*  <lk059*  08081*  06089*  08090* 
08101*  08102*  06103*  08104* 

06106*  06109*  08110* 

Gloocsster  County 

08012*  08063*  06086*  08093*  08096*  06097* 
*Added  tip  codes. 

Date  of  qualification:  Operationally  quall- 
fled-^une  1. 1976. 

Files  containing  detailed  Informa- 
tion regarding  qualified  HMOs  will  be 
available  for  public  inspection  between 
the  hours  of  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays,  in  the  Office  of 
Health  Maintenance  Organizations, 
Office  of  the  Assistant  Secretary  for 
Health,  Department  of  Health.  Educa- 
tion, and  Welfare.  Parle  Building.  3rd 
Floor.  Rockville.  Maryland  20857. 

Questions  about  the  review  pnx^ess 
or  requests  for  information  about 
qualified  HMOs  should  be  sent  to  the 
same  office. 

Dated:  March  9. 1979. 

Howard  R.  Vkit, 
Director.  Office  of  Health 
Maintenance  Organizations. 

[FR  Doc.  79-8108  Filed  S-16-79: 8:45  am] 
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(4110-Ot-M] 


CANCa  CONTIOl  OtANT  IfVKW 
COMMTTTB 

Notice  is  hereby  given  of  the  cancel- 
lation of  the  meeting  of  the  Cancer 
Control  Grant  Review  Commltee.  Na- 
tional Cancer  Institute.  March  29-30, 
1979.  Building  31  A.  Conference  "Room 
4,  Bethesda,  Maryland,  which  was 
published  In  the  Federal  Register  on 
February  21.  1979  (44  PR  10552).  For 
further  information,  please  contact 
Dr.  Robert  F,  Browning.  Executive 
Secretary.  Westwood  Building.  Room 
806,  National  Institutes  of  Health.  Be- 
thesda. Maryland  20014  (301/496- 
7413). 

Dated:  March  12. 1979. 

SXTZAlfirX  L.  FREICEAn. 

Committee  Mantioement  Officer. 
National  Institutes  of  Health. 

[FR  Doc  79-8117  FUed  3-16-79;  8:45  am] 


[4110-0«-M] 

CANCa  CONTIOL  INTnVBinON 
rtOOKAMS  IfVKW  COMMITTH 

^ ■  _  aa  _ »9  —    ^m   aj  -  ■iIm  m 

Notice  is  hereby  given  of  the  cancel- 
lation of  the  meeting  of  the  Cancer 
Control  Intervention  Progrsuns 
Review  Committee.  National  Cancer 
Institute,  March  29-30.  1979.  Linden 
Hill  Hotel.  Bethesda.  Maryland,  which 
was  published  in  the  Federal  Register 
on  February  21.  1979  (44  FR  10552). 
For  further  information,  please  con- 
tact Dr.  Louis  Ouellette,  Executive 
Secretary.  Westwood  Building.  Room 
806.  National  Institutes  of  Health,  Be- 
thesda. Maryland  20014  (301/496- 
7413). 

Dated:  March  12.  1079. 

SvzahheL.  Fremxau. 
Committee  Management  Officer. 
National  Institutes  of  Health. 
[FR  Doc.  79-8118  FUed  3-16-79;  8:45  am) 


[4116-08-M] 


OJMCAl  APPUCATIONS  AND  PtffVfNTION 
AOVISOIY  COMMITTEE 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of  Heart 
and  Vascular  Diseases,  National  Heart. 
Lung,  and  Blood  Institute,  April  26-27. 
1979.  Federal  Building.  Conference 
Room  6C01.  Bethesda.  Maryland. 
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This  meeting  wiU  be  open  to  the 
public  on  April  26,  from  1:30  p.m.  to, 
adjournment  when  the  cxirrent  prog- 
ress of  the  Multiple  Risk  Factor  Inter- 
vention Trial  will  be  discussed.  Attend- 
ance by  the  public  will  be  limited  to 
space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b<cK4)  and 
«52b<cK6).  Title  5,  U.S.  Code  and  sec- 
tion k)(d)  of  Pub.  L.  92-463.  the  meet- 
ing will  be  closed  to  the  public  on 
April  27.  from  8:30  a.m.  to  adjoum- 
ment,  for  the  review,  discussion  and 
evaluation  of  individual  contract  re- 
newal proposals.  The  proposals  and 
the  discussions  could  reveal  confiden- 
tial trade  secrets  and  personal  infor- 
mation such  as  privileged  xinblinded 
medical  data  about  individuals  associ- 
ated with  the  proposals,  disclosure  of 
which  would  constitute  a-  clearly  un- 
warranted invasion  of  personal  priva- 
cy. 

Mr.  York  Onnen.  Chief,  Public  In- 
quiries and  Reports  Branch.  National 
Heart,  Lung,  and  Blood  Institwte, 
Building  31,  Room  5A03,  National  In- 
stitutes of  Health,  Bethesda.  Mary- 
land 20014,  phone  301-496-4236,  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members.  Dr. 
William  Friedewald,  Executive  Secre- 
tary of  the  Committee,  Federal  Build- 
ing. Room  216.  Bethesda.  Maryland 
20014.  phone  301-496-4323.  wiU  fur- 
nish substantive  program  information. 

(Catalog  of  Federal  Domestic  AMtetance 
Program  No.  IZMl,  NaUonal  InstUutes  of 
Health) 

Dated:  hUrch  12.  1979. 

SUZAMNX  L.  P^RXMEAU. 

Committee  Management  Officer, 
National  InstituUs  of  Health, 
[FR  Doc.  79-8130  FUed  3-l«-7»:  8:46  am] 


(4110-Ot-M] 

OfNElAL  tfSCARCH  SUFFOIT  RiVlfW 
COMMITTCf 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
General  Research  Support  Review 
Committee,  Division  of  Research  Re- 
sources. April  2.  3.  and  4.  1979.  The 
meeting  will  be  held  on  April  2.  in  the 
Connecticut  Room  at  the  Holiday  Inn. 
8130  Wisconsin  Ave..  Bethesda.  Mary- 
land. 20014.  and  on  April  3  and  4.  1979. 
m  Conference  Room  6.  Bldg.  31-C.  Na- 
tional Institutes  of  Health.  Bethesda. 
Maryland  20014. 

The  meeting  will  be  open  to  the 
public  on  April  2.  1979.  from  8:00  pjn. 
to  10:00  p.m..  to  discuss  administrative 
matters  relating  to  the  Biomedical  Re- 
search Support  Program. 

In  accordance  with  the  provisions 
set   forth   in  sections   5S2b<cM4)   and 


Noncn 

M2b(cX6).  Titie  9.  0.8.  Code  and  aec- 
tton  i0(d)  of  Pub.  L.  93-463.  the  meet- 
ing will  be  closed  to  the  public  on 
April  3,  1979.  from  9:00  a.m.  to  receaa 
and  on  April  4  from  9:00  a.m.  to  ad- 
journment for  the  review,  discussion, 
and  evaluation  of  individual  grant  ap- 
plications. These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and  per- 
sonal information  concerning  Individ- 
uals associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  per- 
sonal privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Re- 
sources, Bldg.  31,  Rm.  5B-13,  National 
Institutes  of  Health.  Bethesda.  Mary- 
land 20014  (301)  496-6743.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Dootestlc  Aaristanoe 
Program  No.  13.337.  National  Institutes  of 
Health) 

Dated:  March  12.  1979. 

SuzAinfX  L.  Fhemxau. 
Committee  Management  Officer, 
*  National  Institute*  of  Health. 

[FR  Doc.  79-8116  FUed  3-16-79:  8:45  am] 


[4no-ot-M] 

NATIONAl  MAKTES  ADVISORY  W>AIO 

Notice  Is  hereby  given  that  the  Na- 
tional Diabetes  Advisory  Board  will 
hold  three  public  hearings  on  the  sub- 
ject of  the  liOng-Range  Plan  to 
Combat  Diabetes  which  was  formulat- 
ed by  the  National  Commission  on 
Diabetes  and  submitted  to  Congress 
on  December  10.  1975.  The  Commis- 
sion was  charged  with  the  task  of  for- 
mulating a  plan  for  expanding  and  co- 
ordinating the  national  research  effort 
in  diabetes  and  for  accelerating  the  de- 
velopment of  programs  in  diabetes 
health  care,  control,  and  education. 
The  Diabetes  Plan  included  recom- 
mendations for  new  programs,  in- 
creased appropriations  for  several  Fed- 
eral agencies,  and  the  creation  of  a  Na- 
tional Diabetes  Advisory  Board  to 
advise  the  Congress  and  the  Secretary 
of  Health.  Education,  and  Welfare 
concerning  the  Diabetes  Plan.  The 
Congress  established  the  National  Dia- 
betes Advisory  Board  in  October  1976. 

The  hearings  will  provide  opportuni- 
ty for  interested  members  of  the 
public  to  express  their  opinion  to  the 
Board  regarding  accomplishments  and 
future  needs  within  the  Diabetes  Plan. 
The  Board  desires  to  receive  testimony 
from  a  wide  variety  of  (>ersons.  includ- 
ing health  care,  education,  and  re- 
search professionals,  patients,  mem- 
t>ers  of  voluntary  health  organizations 
and  an  persons  interested  In  the  Dia- 


betes Plan.  The  hearings  wfll  be  open 
to  the  paUic  subject  to  availatde 
/space.  Hearings  will  be  held  at  the  fol- 
lowing times  and  locations: 

WssHnicTOK.  D.C. 

May  9.  I97t;  •  aja.  to  6  pjn..  Hubeit  H. 
Humphrey  Buiiding.  Audttorttim— Ut 
Floor.  200  Independence  Avenue  SW. 

SubmiMSion  date:  April  27,  1979. 

St.  Louis.  Musotnu 

June  20.  1979:  9  ajn.  to  6  p.m..  Barnes  Hos- 
pital Complex.  Wohl  Auditorium— Ground 
noor,  4960  Audubon  Blvd. 

Submission  date:  June  8, 1979. 

Sam  Pbabcuoo,  CAuroaiiu 

July  11.  1979:  9  a.m.  to  6  p.m..  Hyatt.  Dnion 

Square.  Delores  Room  SB.  345  Stockton. 
Submission  date:  June  29.  1979. 

Anyone  wishing  to  speak  at  one  of 
the  hearings  must  receive  prior  ap- 
proval from  the  Board.  Requests  to 
speak  must  be  received  no  later  than 
the  submission  date  listed  for  that 
hearing,  and  should  include  the  fol- 
lowing information: 

(1)  Name  of  person  wishing  to  tes- 
tify. 

(2)  Professional  affiliation  (if  any). 
(4)  Address  tmd  telephone  niunber 

where  the  person  can  be  reached 
diulng  business  hours. 

Requests  should  be  sent  to  the  Na- 
tional Diabetes  Advisory  Board,  P.O. 
Box  30174.  Bethesda.  Maryland  20014. 
Each  speaker  will  be  allowed  ten  min- 
utes, time  permitting,  and  ten  type- 
written copies  of  the  testimony  must 
be  submitted  to  the  Board  at  the  hear- 
ing. Additional  written  testimony  of 
any  length  may  be  submitted  at  any 
time  and  will  be  (listributed  to  Board 
members.  For  further  information, 
call  (301)  49e-6045. 

Following  the  three  public  hearings, 
the  Board  will  convene  a  national  con 
ference  on  the  Diabetes  Plan  in  Octo 
ber  1979.  at  which  invited  profession 
ais  will  discuss  research,  health  care 
and  related  programs  and  make  rec 
ommendations  for  future  needs  and 
priorities   within   the   Diabetes   Plan. 
The  results  of  the  conference  and  the 
hearings  will  be  Incorporated  in  the 
Board's   third   annual    report    to   the 
Congress.    The   Board's   first    annual 
report  was  submitted  on  May  1.  1978. 
Copies  may  be  obtained  by  writing  to 
the  Board  or  calling  (301)  496-6045. 
The  second  annual  report  will  be  sub- 
mitted to  the  Congress  in  the  Spring 
of  1979  and  copies  are  expected  to  be 
available    for   the   public   before   the 
hearings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847.  National  InstUutes  of 
Health) 


Dated:  March  7. 1979. 

SuzAimx  L.  FBXMXAn. 
Committee  Management  Officer, 

National  JiutUutes  of  Health. 
PR  Doc.  79-8121  FUed  3-16-79;  8:45  am] 


[4110-08-M] 

IfVKW  or  CONTtAa  PROfOSAU  AND 
ORANT  APPUCATIONS 


Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  com- 
mittees advisory  to  the  National 
Cancer  Institute. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice.  At- 
tendance by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accord- 
ance with  the  provisions' set  forth  in 
sections  552b(c)(4)  and  552b(cK6). 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463.  for  the  review,  discus- 
sion and  evaluation  of  individual  con- 
tract proposals  and  grant  applications, 
as  indicated.  These  proposals  and  ap- 
plications and  the  discussions  could 
reveal  <x>nfldential  trade  secrets  or 
commercial  property  such  as  patent- 
able material,  and  personal  informa- 
tion concerning  Individuals  associated 
with  the  proposals  and  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  per- 
sonal privacy. 

Mrs.  Marjorie  F.  Early.  Committee 
Management  Officer.  NCI,  Building 
31.  Room  4B43.  National  Institutes  of 
Health.  Bethesda.  Maryland  20014 
(301/496-5708)  will  furnish  summaries 
of  the  meetings  and  rosters  of  (»mmlt- 
tee  members,  upon  request.  Other  in- 
formation pertaining  to  the  meeting 
cah  be  obtained  from  the  Executive 
Secretary  indicated.  Meetings  will  be 
held  at  the  National  Institutes  of 
Health.  9000  RockviUe  Pike.  Bethesda. 
Maryland  20014,  unless  otherwise 
stated. 

Name  of  committee:  Clinical  Cancer  Pro- 
gram Project  and  Cancer  Support  Review 
Commitee  (CHinical  Cancer  Program  Proj- 
ect Review  Subcommittee). 

Dates:  April  9-11.  1979. 

Place:  Building  31C.  Conference  Room  6. 
National  Institutes  of  Health. 

Times:  Open— April  9.  8:30  a.m.-10:30  ajn. 
Closed— April  9.  10:30  ajn.-6:30  p.m. 
Closed— April  10.  8:30  a.m.-5:30  pjn. 
Closed— April  1 1.  8:30  ajn.-adjoumment. 

Closure  reason:  To  review  research  grant 
applications.  J' 

Executive  Secretary:  Dr.  Louise  O.  "niom- 
son.  Westwood  Building.  Room  809.  Na- 
tional Institutes  of  Health.  Phone:  301/ 
496-7924. 


NOTICES 

{Catalog  of  Federal  Domestic  Assistance 
Number  13.395.  National  Institutes  of 
Health) 

Name  of  committee:  Large  Bowel  and  Pan- 
creatic Cancer  Review  Commitee  iPtacre- 
atic  Review  Subcommittee). 

Dates:  April  11, 1979. 

Place:  Hyatt  Regency  at  Reunion  Hotel,  Re- 
gency A,  400  South  Houston  Street. 
Dallas.  Texas  75207. 

Times:  Open— April  11,  8:30  ajn.-10:00  ajn. 
(Hosed- April  11, 10:00-adjoumment. 

Closure  reason:  To  review  research  grant 
applications. 

Executive  Secretary:  Dr.  William  E.  StraOe. 
Westwood  Building,  Room  853,  National 
InsUtutes  of  Health.  Phone:  301/496-7194. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  13.393, 13.394. 13.395) 

Name  of  committee:  Biometry  and  Epide- 
miology Contract  Review  Commitee. 

Dates:  April  25, 1979. 

Place:  Landow  Building,  Conference  Room 
A  7910  Woodmont  Avenue.  Bethesda. 
Maryland  20014. 

Times:  Open— April  25,  8:30  a.m.-9:00  ajn. 
CHosed— April  25.  9:00  a.m. -adjournment. 

Closure  reason:  To  review  research  contract 
proposals. 

Executive  Secretary:  Dr.  WUna  A  Woods, 
Westwood  Building.  Room  821,  National 
InsUtutes  of  Health.  Phone:  301/496-7153. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.393.  National  Institutes  of 
Health) 

Dated:  March  12, 1979. 

SUZAHNE  L.  FREMEAIT, 

Committee  Management  Officer, 
National  Institutes  of  Health. 
[FR  Doc.  79-8119  FUed  3-16-79;  8:45  am] 


[4110-«3-M] 

PUOHC  ttoflltn  990nC# 

NATIONAL  HEALTH  SERVICE  CORPS 
SOKHARSHtP  PROORAM 

Psiignotlon  of  H««Hh  Prof— »Ioh«,  1979-90 
Vmt 


Section  751  of  the  Public  Health 
Service  Act  (42  CFR  Part  62)  directs 
the  Secretary  of  Health.  Education, 
and  Welfare  to  establish  the  National 
Health  Service  Corps  Scholarship  Pro- 
gram to  obtain  physicians,  dentists, 
nurses  and  other  health-related  pro- 
fessions for  the  National  Health  Serv- 
ice Con>s. 

Notice  is  hereby  given  that  for  the 
sch<)ol  year  1979-80,  In  addition  to  stu- 
dents of  medicine,  osteopathy  and 
dentistry,  scholarship  support  is  avail- 
able under  the  National  Health  Serv- 
ice Corps  Scholarship  Program  to  stu- 
dents enrolled  in: 

1.  Baccalaureate  degree  programs  in 
pharmacy  and  nursing; 

2.  Master's  degree  programs  In  com- 
munity health  nursing,  nurse  practi- 
tioner education,  nurse-midwifery  and 
public  health  nutrition;  and 
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3.  Doctorate  degree  programs  in  po- 
diatry, optometry  and  veterinary 
medicine. 

First  priority  for  participating  in  the 
National  Health  Service  Corps  Schol- 
arship Program  is  given  to  individuals 
who  received  scholarships  under  sec- 
tion 758  of  the  Act,  authorizing  schol- 
arships for  first-year  students  of  ex- 
ceptional financial  need.  Because  the 
number  of  National  Health  Service 
Corps  scholarships  available  to  stu- 
dents of  optometry  and  pharmacy  is 
limited,  competition  for  the  optometry 
and  pharmacy  awards  will  be  restrict- 
ed to  students  who  have  participated 
in  the  Scholarship  Program  for  First- 
Tear  Students  of  Exceptional  Finan- 
cial Need. 

FOR  ADDITIONAL  INFORMATION 
CONTACT: 

NHSC  Scholarship  Program.  Bureau 
of  Health  Manpower,  Health  Re- 
sources Administration.  Center 
Building.  Rm.  5-44.  3700  East-West 
Highway.  Hyattsvllle.  Maryland 
20782.  Telephone  (301)  436-6453. 

Dated:  March  9, 1979. 

HniBT  A.  FoLCT, 
Administrator. 
[FR  Doc.  79-8153  FUed  8-16-79;  8:45  am] 


[4310-S4-M] 

DEPARTMENT  OF  THE  INTERIOR 
•f  LMdi 


SOCORRO  MSTRKT  ORAZMG  AOVISORT 
iOARO 


Notice  is  hereby  given  in  accordance 
with  Public  Law  94-579,  that  a  meet- 
ing of  the  So(»rro  District  Grazing 
Advisory  Board  will  be  held  on 
Wednesday.  April  18. 1979. 

The  meeting  will  begin  at  9  a.m.  in 
the  Hospitality  Room  of  the  First 
State  Bank  at  103  Manzanares  Avenue 
NE.  S<x»rro,  New  Mexico. 

The  Agenda  for  the  meeting  wiU  in- 
clude: 

(1)  Disctis^ion  of  Proposed  Allot- 
ment Management  Plans  for  the  East 
Socorro  Grazing  ES  Area. 

(2)  How  AMP  Development  Wm 
Affect  Base  Property  Preference  Qual- 
ifications. Preference  Statement  and 
Grazing  Permits. 

(3)  Public  Comment  Period. 

(4)  Arrangements  for  the  Next  Meet- 
ing. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  2:00 
p.m.  and  2:30  or  file  written  state- 
ments for  the  board's  consideration. 
Anyone  wishing  to  make  an  oral  state- 
ment must  notify  the  District  Man- 
ager, Bureau  of  Land  Management. 
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SOe  Ifeel  Av«iue  NW.  Socorro.  New 
Mexico,    87W1.    by    April    16.    1VT9. 

Depend  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established 
by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the  Dis- 
trict Office  and  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours)  within  SO  days 
following  the  meeting. 

AXLKK  P.  KXHHZDT. 

Dutrict  Manager. 
Mamcb  7.  1979. 
[FR  Doc.  79-«l01  PUed  S-1«-Tr.  8:45  am] 


[431(M)5-M] 

OVnc9  #ff  SVrvctt  Mpwiq 


•UNHAlbU)  MINK  ROOUL  COM  ICASf 
«M»7(n03(ND) 

A  M««flcirt(Mi  •«  CmI  Mining  mmi 

(•danMtion  Pton  WlMi  SN^wlaltoa*;  PMp«a«4 

P»ciii«ii  T*  Approv 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Proposed  Decision  to  Ap- 
prove a  Modification  of  Coal  Mining 
and  Reclamation  Plan  with  Stipula- 
tions—Glenharold  Ailne  Federal  Coal 
Lease  M-07020S  (ND). 

SUMMARY:  Pursuant  to  9211.5  of 
Title  30.  Code  of  Federal  Regulations. 
notice  is  hereby  given  that  the  Office 
of  Surface  Mining  has  performed  a 
technical  review  of  a  modification 
mining  and  reclamation  plan  submit- 
ted by  Consolidation  Coal  Company 
(Stanton.  North  Dakota  58571)  to 
mine  up  to  16  acres  by  surface  meth- 
ods on  a  lease  area  of  about  420  acres. 
The  lease  tract  is  located  at  the  site  of 
the  existing  Olenharold  Mine  in 
Mercer  County,  North  Dakota  (SWV* 
NWV4  ,  WV^  SWV4.  Section  32.  T144N. 
R84W.  5th  P.M.  North  DakoU).  It  is 
estimated  that  the  coal  will  be  mined 
from  the  M-070203  lease  area  in  less 
than  two  years. 

The  purpose  of  this  notice  is  to 
Inform  the  public  that  the  Regional 
Director.  Region  V,  Office  of  Surface 
Mining,  has  recommended,  based  on 
staff  and  other  reviews;  includtaig 
those  of  the  North  Dakota  Reclama- 
tion and  Siting  Division,  the  Bureau  of 
Land  Management,  and  the  Geological 
Survey,  the  Pish  and  Wildlife  Service; 
approval  with  stipulations.  Any  per- 
sons having  an  Interest  which  is  or 
may  be  adversely  affected,  may.  in 
writing,  request  a  public  meeting  to 
discuss  their  views  regarding  this 
mining  and  reclamation  plan. 
DATES:  All  requests  for  public  meet- 
ings must  be  made  on  or  bef  <m«  AprQ 


NOTKZS 

9.  1979.  No  decMoa  on  the  mine  plan 
win  be  made  by  the  Aaaistant  Secre- 
tary—Energy and  Minerals,  prior  to 
the  expiration  of  the  20-day  p«iodL 

ADDRESSES:  The  stipulations  are 
available  for  review  In  the  Region  V. 
Office  of  Surface  Mining,  upon  re- 
quest. Request  for  public  meetings 
must  include  the  name  and  address  of 
the  requestor  and  must  be  submitted 
to  the  Regional  Director,  Region  V, 
Office  of  Surface  Mbiing,  Room  270. 
1823  Stout  Street.  Denver,  Colorado 
80202. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  Hardaway.  Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment, Region  V.  1823  Stout  Street. 
Denver.  Colorado  80202. 


WALTsa  N.  HBDrx. 
Dinctor. 

cm  Doc.  79-«0M  FUed  S-16-Tt:  S:4S  am] 

[8230-01 -M] 

MTEtNATIONAL  COMMUNICATION 
AGENCY 

CULIUtAUY  SMMHCANT  OtJCCTS  KOM  TMf 

tmmiic  or  KOtEA 

D>t»iiwin«W>n 

Notice  is  hereby  given  of  the  follow- 
ing determination:  Pursuant  to  the  au- 
thority vested  In  me  by  the  act  of  Oc- 
tober 19,  1965  (79  Stat.  985.  22  n.S.C. 
2459)  and  Executive  Order  12047  of 
March  27,  1978  (43  FR  13359,  March 
29,  1978),  I  hereby  determine  that  the 
objects  (described  in  the  list '  filed  as  a 
part  of  this  determii^ation)  imported 
from  Korea  for  the  temporary  exhibi- 
tion without  profit  within  the  United 
States  are  of  cultural  significance. 
These  objects  are  imported  pursuant 
to  a  loan  agreement  signed  on  Decem- 
ber 12.  1978  with  the  National 
Museum  of  Korea  and  the  museums 
named  below.  I  also  determine  that 
the  temporary  exhibition  or  display  of 
such  objects  entitled  "5.000  Years  of 
Korean  Art"  at  The  Asian  Art 
Museum  of  San  Francisco.  San  Fran- 
cisco. Cal..  beginning  on  or  about  May 
1.  1979.  to  on  or  about  September  30. 
1979*.  Seattle  Art  Museum.  Settle. 
Wash.,  beginning  on  or  about  Novem- 
ber 1.  1979  to  on  or  about  January  13. 
1960;  Art  Institute  of  Chicago.  Chica- 
go, 111.,  beginning  on  or  about  Febru- 
ary 16.  1980  to  on  or  about  April  27. 
1980:  Cleveland  Museum  of  Art.  Cleve- 
land. Ohio,  beginning  on  or  about 
June  10,  1980  to  on  or  about  August 
10,  1980;  The  Museum  of  Fine  Arts. 
Boston.  Mass..  beginning  on  or  about 
September  16.  1980  to  on  or  about  No- 


vember 30.  1980;  The  Metropolitan 
Museum  of  Art.  New  York,  N.Y..  be- 
giimlng  on  or  about  January  5. 1981  to 
on  Of  about  March  IS.  19tl;  and  at 
The  William  Rockhill  Nelson  Gallery. 
Kansas  City,  Missouri,  beginning  on  or 
about  April  17.  1981  to  on  or  about 
June  14,  1981,  is  in  the  juUional  inter- 
est. 

IHibUc  notice  of  this  determination 
is  ordered  to  be  published  in  the  Fed- 
eral Register. 

JOHH  E.  Reiithardt, 
Director,  tntemationtl 
Oomimunieation  Agene% 

Mabch  II.  1979. 

[PR  Doc.  79-8141  FUed  3-16-7r.  8:45  ami 


[4410-t1-Ml 

DEPAITMENT  OF  JUSTICE 


•An  ifwii— /<  list  of  obJ«cU  Indiided  in 
the  exhibit  "5.000  Yean  of  Korean  Art"  is 
filed  u  i>art  of  the  original  document 


Offic9  •»  iw#  Aff#fii#y 
[Order  No.  <2S-70] 
tWHT  TO  HNANOAL  ftlVACT  hCt  OF  1971 
PwMmUmi    •«    Pip  Ml t    vf   JmHc* 

AGENCY:  Department  of  Justice. 

ACTION:  Publication  of  Department 
of  Justice  forms  which  are  to  be  pre- 
sented to  financial  institutions  imder 
the  Right  to  Financial  Privacy  Act  of 
1978.  12  UjS.C.  8401  et  set:. 

SUMMARY:  At  the  request  of  various 
financial  Institutions,  the  Department 
of  Justice  is  publishing  the  forms 
which  it  will  present  to  financial  insti- 
tutions under  the  Right  to  Financial 
Privacy  Act  of  1978  ("Act").  12  UJ5,C. 
S401  et  uq. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Abbe  D.  Lowell.  Special  Assistant  to 
the  Deputy  Attorney  General.  De- 
partment of  Justice.  Washington. 
D.C.  20539:  202-633-4238. 

SUPPLEMENTARY  INFORMATION: 
The  forms  which  are  published  herein 
include:  (1)  The  certificate  of  compli- 
ance required  by  section  110S(b)  of  the 
Act.  12  U.S.C.  3403(b);  (2)  the  custom- 
er authorization  under  section  1104(a) 
of  the  Act.  12  U.S.C.  3404(a)  (including 
the  statement  of  cust<uner  rights 
under  the  Act);  (3)  the  formal  written 
request  for  financial  records  to  be  sub- 
mitted under  section  1108  of  the  Act, 
12  U.S.C.  3408;  and  (4)  the  formal 
written  request  for  account  informa- 
tion, and  certificate  of  compliance 
with  the  Act,  to  be  submitted  under 
aecUon  1113(g)  of  the  Act.  12  U.S.C. 
3413(g).  One  document  that  will  also 
frequently  be  presented  to  banks— a 
court  order  Issued  under  section  1109 
of  the  Act,  IS  U.S.C.  3409,  granting 
delay  of  notice  and  prohibiting  the  fi- 


nancial institution  from  rfigri/^i»g 
that  records  have  been  obtained  or 
that  a  request  for  records  has  been 
made— is  not  pubUshed  here  since  its 
form  and  content  are  ultimatdy  in  the 
discretion  of  the  issuing  court. 

Publication  of  the  forms  is  intended 
only  to  inform  financial  institutions  of 
the  current  format  which  the  Depart- 
ment of  Justice  will  follow  In  seeking 
financial  records.  This  publication  is 
not  intended,  and  should  not  in  any 
way  be  construed,  to  preclude  the  al- 
teration of  these  forms  by  the  Depart- 
ment of  Justice  in  the  future.  Alter- 
ations may  be  made  due  to  such  fac- 
tors as  changes  in  the  law,  suggestions 
of  ways  that  the  forms  might  be  Im- 
proved, or  the  needs  bf  a  particular  sit- 
uation. 

It  is  hereby  ordered  that  the  forms 
to  be  used  by  the  Department  of  Jus- 
tice under  the  Act  be  published  as  set 
forth  below: 

Dated:  Man:h  9,  1979. 

BauaKzif  Citilrti. 
Deputy  Attorney  General. 

UmriB  Statcb  Dspmumt  or  Juancs 


WASHIMCTOS,  SX.  SOBSO 

CERTIFICATE  GF  COMPLIANCE  WITH 
THE  RIGHT  TO  FIMAMCIAL  PRIVACT 
ACT  OF  1978 

TO:    

iNtme  and  Addreat  cf  tiiuMeial 

Ijutitution) 

FROM:    

(Name  of  Oovenument  Agency) 
I  hereby  certify  that  the  applicable  provi- 
sions of  the  Right  To  Financial  Prtracy  Act 
of  197«.  12  U.S.C.  fiS401->422.  have  been 
complied  with  as  to  tlie 

CSummofu,  Subpoena  or  Formal  Written 
KeQvett) 

presented  on  .  19 iDate\ 

tor    the    foUowlng    financial    recotdi    of 


-.11 


(Dole). 


OMdrew) 
(Telepbone) 


(Signature) 


(.Same  and  Title  of  Official) 

(Oonemment  Agency) 
Punuant  to  the  Right  To  Ftanndal  Prira- 

cy  Act  of  1978.  good  faith  reliance  upon  this 
certificate  relieves,  your  Institution  and  tt« 
employees  and  acents  of  any  passible  HabiU- 
ty  to  the  customer  In  connection  with  the 
diacloaure  of  these  financial  records. 


NOTICES 

S  I10S(b)  of  the  Right  To  Financial  Privacy 
Act.  12  U.S.C.  S  3403(b) 

PORMDOJ-4«l 
>-l«-T» 

UifiZBB  States  Dkpabtiixnt  or  Jcsncs 

WASHHTCTOH.  V.C.  30530 

CD8TOMER  CONSQJT  AND  AOTHORI- 
ZATION  FOR  ACCESS  TO  FINANCIAL 
RECORDS 


I. 


XJIane  of  Cwttamer) 


tiavlng  read  the  explanation  of  my  rights 
which  Is  attached  to  this  form,  hereby  au- 
thorize the 

(Name  and  Addrat  ofFinaneind 
Institution) 
to  dlsdoae  these  financial  reoordc 


to . . 

CAtasie  cf  Qovemment  AnXkoritia  Allowed 
Aocen) 

— .     tor     the      following 


purpo8e(8): 


I  understand  that  this  authorisatioii  may  be 
revoked  by  me  in  writing  at  any  time  before 
my  records,  as  described  atwve.  are  dis- 
closed, and  that  this  authorization  is  valid 
for  no  more  than  three  months  from  the 
date  of  my  signature. 


-.11 


■UMeX 


i^onatare  of  Cmttomef) 


lAddresM  of  Cuttomer) 

i  1104(a)  of  the  Right  to  Financial  Privacy 
Act.  12  n.S.C.  {  3404(a) 

FORMOOJ-482 
3-10-79 

Umm)  Staxxs  DsrAanaaT  or  Justigc 

WASHIKGTOK.  OX.  SaSSO 

STATEMENT  OF  CDSTOMESl  RIOHX8 
UNDER  THE  RIGHT  TO  FINANCIAL 
PRIVA<nr  ACT  OF  1978 

Federal  law  protects  the  privacy  of  your 
financial  records.  Before  banks,  aavlnis  and 
loan  associations,  credit  uniona.  credit  canl 
issuers  or  ottier  financial  institutions  may 
give  flnanrial  Information  about  you  to  a 
Federal  agency,  certain  procedures  must  be 
followed. 

Ooiueaf  to  Financimi  BecordM 

You  may  be  asked  to  consent  to  malre 
yoor  financial  records  available  to  the  Oan- 
emment.  Tou  may  withhold  your  conseut. 
and  your  consent  is  not  required  as  a  condi- 
tion of  doing  business  with  any  financial  la- 
stitution.  If  you  give  your  consent,  it  can  iw 
revolted  in  writing  at  any  time  before  your 
records  are  disclosed.  Furthermore,  any  con- 
sent you  give  Is  effective  for  only  three 
months,  and  your  financial  institution  most 
keep  a  record  of  the  instaaees  in  which  ft 
diaeloses  your  financial  Inf onaation. 
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do  so  ordinailly  only  by  means  of  a  lawful 
subpoena,  summons,  formal  written  request, 
or  search  warrant  for  that  purpose. 

aenecally,  the  F^edexal  agency  must  give 
you  advance  notice  of  its  request  for  your 
records  explaining  why  the  information  is 
being  sought  and  telling  yon  how  to  object 
in  court.  The  Federal  agency  must  also  send 
yon  copies  of  court  documents  to  be  pre- 
pared i>y  you  with  instructions  for  ftUing 
tttem  out.  While  these  procedures  will  be 
kept  as  simple  as  possible,  you  may  want  to 
consult  with  an  attorney  before  w«»r»"g  a 
challenge  to  a  Federal  agency's  request. 

Kxeptiont 

In  some  circumstances,  a  Federal  aocncy 
may  obtain  financial  Information  about  you 
without  advance  notice  or  your  consent.  In 
most  of  these  cases,  the  Federal  agency  will 
be  lequlj  ed  to  go  to  court  to  get  permission 
to  obtain  your  records  without  giving  you 
notice  lief orehand.  In  these  Instanres,  the 
court  will  make  the  (^vemment  show  that 
its  Investigation  and  request  for  your  rec- 
ords are  proper. 

When  the  reason  for  the  delay  of  notice 
no  longer  exista.  yon  win  usoaily  be  notified 
that  your  records  were  obtained. 

TmnMfer  of  Information 

Generally,  a  Federal  agency  which  dbtalns 
your  financial  records  is  prohibited  tram 
transferring  them  to  another  Federal 
agency  unless  It  certifies  In  writing  that  the 
transfer  is  proper  and  sends  a  notice  to  you 
that  your  records  have  been  sent  to  another 
agency. 

Pejuiltie$ 

If  the  Federal  agency  or  financial  institu- 
tion violates  the  Right  to  Financial  Privacy 
Act.  you  may  sue  for-damages  or  to  seek 
compliance  with  the  law.  If  you  win.  you 
may  be  repaid  your  attorney's  fees  and 
costs. 

Additional  Information 

If  you  have  any  questions  aix>ut  yoor 
rights  uiuler  this  law.  or  about  how  to  con- 
sent to  release  your  financial  records,  please 
caD  the  official  whose  name  and  telephone 
number  appears  below. 


(Addreu) 

(Telejihone) 

IDfome} 

(Title) 

(Qovemment  A4fency) 

UaixsD  States  DsPAamzirr  or  Jubtics 

wasHuwroii,  s.c.  aosse 

FORMAL  WRITTEN  REQUEST  FOR 
FINANCIAL  RECORDS 


TO: 


Without  Your  Content 

WIthoQt  your  cnnsgnt.  a  Federal 

that  wants  to  see  your  financial  records  may 


(Name  and  Addreu  of  Financial 

Institution) 

From:  ' 

(Name  of  Qovemment  Agency) 
In  connection  with  a  legitimate  law  en- 
forcement Inquiry,  you  are  requested,  pur- 
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•uant  to  the  Right  to  FlnancUl  Prhraey  Act 
of  1978.  12  D&C.  H  3401-M42.  to  MKmble 

(and  reproduce  or  arid  make  availabU) 
the  loUowlng  f Inand&l  records  pertalnlnc  to 

(Name  af  CuMtomer  or  Outtomen) 


Upon  your  receipt  of  a  Certification  of 
Compliance  with  the  Right  To  Financial 
Privacy  Act  of  1978.  you  will  be  relieved  of 
any  possible  liability  to  the  customer  In  con- 
nection with  the  disclosure  of  these  finan- 
cial records. 


Nonas 


-.11 


(DaUX 


LAddreu} 


lHume) 


(Name  and  TiOe  of  OffldaX) 

iOovemment  Agency) 

Remarkc 

11108  of  the  Right  To  Financial  Privacy 
Act.  13  U£.C.  f  3408 

FORM  DOJ-483 
3-10-79 

Umitbd  Statss  DsPAKTHKirr  or  Jpsncs 

WASHWOTOII.  D.C.  lOtSO 

FORMAL  WRITTEN  REQUEST  FOR  AC- 
COUNT  INFORMATION  AND  CERTIFI- 
CATE  OF  COMPLIANCE  WITH  THE 
RIGHT  TO  FINANCIAL  PRIVACY  ACT 

TO:    

(Name  and  Addreu  of  Financial 

Institution) 

FROM:    

(Name  and  Address  of  Oovemment  Affency) 
In  connection  with  a  legitimate  law  en- 
forcement inquiry  and  pursuant  to  Section 
1113(g)  of  the  Right  to  Financial  Privacy 
Act  of  1978.  12  DJB.C.  13413(g).  you  are  re- 
quested to  provide  the  following  account  in- 
formation: 


I  hereby  oertffy,  pursuant  to  Section 
1103(b).  the  Right  to  Financial  Privacy  Act 
of  1978.  12  DAC.  1 3403(b).  that  the  provi- 
sions of  the  Act  have  been  complied  with  as 
to  this  request  for  accoimt  information  and 
that  good  faith  reliance  upon  this  certifi- 
cate relieves  your  institution  and  its  em- 
ployees and  agents  of  any  possible  liability 
to  the  customer  in  connection  with  the  dis- 
closure of  this  account  information. 


-.  19 (DaU) 


(TWeiWkone) 


(Nam*  and  TiOe  of  QXfleiai) 


(Sioniittut) 


(Oovemment  Agency) 
Remarks: 

f  1113(g)  of  the  Right  To  Financial  Privacy 
Act.  12  U.S.C.  i  3413(g) 

FORM  DOJ-475 
3-10-79 

[FR  Doc.  79-7880  FUed  3-18-79;  8:45  am] 


[4510-30-M] 

NATIONAL  COMMISSION  FOR 
MANPOWER  POLICY 

MHTMO 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  86  Stat.  770)  notice  is 
hereby  given  that  the  National  Com- 
mission for  Manpower  Policy  will  hold 
its  sixteenth  formal  meeting  on  April 
6,  1979,  in  the  Mount  Vernon  Room  of 
the  Sheraton  Carlton  Hotel.  16th  and 
K  Streets.  NW.  Washlngrton,  D.C.  The 
meeting  will  begin  at  9:00  ajn.  and  ad- 
journ at  5:00  p.m. 

The  National  Commission  for  Man- 
power Policy  was  established  pursuant 
to  Title  V  of  the  Comprehensive  Em- 
ployment and  Training  Act  of  1973 
(Pub.  li.  93-203).  The  Act  charges  the 
Commission  with  the  broad  responsi- 
bility of  advising  the  President,  the 
Congress,  the  Secretary  of  Labor,  and 
other  Federal  agency  administrators 
on  national  employment  and  training 
issues.  The  Commission  Is  specifically 
charged  with  reporting  annually  to 
the  President  and  the  Congress  on  Its 
findings  and  recommendations  with 
respect  to  the  Nation's  employment 
and  training  policies  and  programs. 

The  agenda  will  t>e  concerned  with 
(a)  the  impact  of  CETA  eligibUlty  cri- 
teria on  single-heads  of  household 
(mandated  by  the  Congress);  (b)  the 
findings  of  the  second  round  of  obser- 
vations of  the  CETA  Public  Service 
Employment  Program;  and  (c)  the 
status  of  the  Commission's  Touth 
Task  force. 

Members  of  the  general  public  or 
other  interested  individuals  may 
attend  this  meeting.  Members  of  the 
public  desiring  to  submit  written  state- 
ments to  the  Conunlssion  that  are  ger- 
mane to  the  agenda  may  do  so  pro- 
vided such  statements  are  in  reproduc- 
ible form  and  are  submitted  to  the  Di- 
rector not  later  than  two  days  before 
and  seven  days  after  the  meeting. 

Additionally,  members  of  the  gener- 
al public  may  request  to  make  oral 
statements  to  the  Commission  to  the 
extent  that  the  time  available  for  the 
meeting  permits.  Such  oral  statements 
must  be  directly  germane  to  the  an- 
nounced agenda  items  and  written  ap- 
plication must  be  submitted  to  the  Di- 
rector of  the  Commission  three  days 
before  the  meeting.  This  application 
■hall  identify  the  following:  The  name 


and  address  of  the  applicant,  the  sub- 
ject of  his  or  her  presentation  and  Its 
relationship  to  the  agenda;  the 
amoimt  of  time  requested;  the  individ- 
ual's qualifications  to  speak  on  the 
subject  matter,  and  shall  include  a  Jus- 
tifying statement  as  to  why  a  written 
presenUtion  will  not  suffice.  The 
Chairman  reserves  the  right  to  decide 
to  what  extent  public  oral  presenta- 
tion will  be  permitted  at  the  meeting. 
Oral  presentations  will  be  limited  to 
statements  of  facts  and  views  and 
shall  not  include  any  questions  of 
Conunission  members  or  other  partici- 
pants unless  these  questions  have  been 
specifically  approved  by  the  Chair- 
man. 

Minutes  of  the  meeting,  working 
papers,  and  other  do(nmients  prepared 
for  the  meeting  will  be  available  for 
public  inspection  five  working  days 
after  the  conference  at  the  Commis- 
sion's headquarters  located  at  1522  K 
Street.  NW.  Suite  300,  Washington. 
D.C. 

Signed  at  Washington.  D.C.  this 
fourteenth  day  of  March  1979. 

Isabel  V.  Sawhill, 
Director,  National  Commistion 
for  Manpower  Policy. 

[FR  Doc  79-8216  FUed  3-18-79;  8:45  am] 

[45ia-27-M] 

NATIONAL  COMMISSION  ON 
UNEMPLOYMENT  COMPENSATION 

nSTIMONY  ON  IBNSUtANa  PIANS 


A  considerable  proportion  of  testi- 
mony before  the  Commission  on  Sat- 
urday. March  31.  1979,  (at  a  meeting 
extending  from  March  29)  will  be  de- 
voted to  proposals  for  a  system  of  rein> 
surance  of  State  unemployment  funds 
against  the  costs  of  extremely  high 
benefit  expenditures.  The  public  ia 
welcome  to  attend  the  hearing  and  to 
furnish  the  Conunission,  in  writing, 
with  comments  and  suggestions  on 
proposals  made  by  witnesses. 

The  meeting  will  take  place  in  the 
Sheraton-Southfield  Hotel.  17017 
West  Nine  IClle  Road.  Southfield. 
Michigan. 

Telephone  inquiries  and  communica- 
tions concerning  this  meeting  should 
be  directed  to: 

James  M.  Rosbrow.  Executive  Direc- 
tor. National  Commission  on  Unem- 
ployment Compensation.  1815  Lynn 
Street,  Room  440.  Rosslyn,  Virginia 
22209.  (703)  235-2782. 


Signed    at    Washington.    DX:.    this 
Uth  day  of  March.  1979. 

James  M.  Rosbrow. 
Executive     Director,      National 
Commi**ion     on     Unemptop- 
ment  Compensation. 
tFR  Doc.  79-8213  Filed  J-16-79;  8:45  ami 


17536-01 -M] 

NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

HUMANITIES  PANEL 


Mabch  14.  1979. 
Piu^uant  to  the  provisions  of  the 
Federal  Advisory  Conunlttee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  follow- 
ing meetlrigs  of  the  Humanities  Panel 
wlU  be  held  at  806  15th  Street.  N.W.. 
Washhigton,  D.C.  20506: 

1.  Date:  AprU  S  and  6.  197*.  lime:  9 
a.m.  to  5:J0  pjn.  Room:  1190.  Purpose: 
To  review  applications  for  the  develop- 
ment of  humanities  Special  Program 
formats  submitted  to  the  National  En- 
dowment for  the  Humanities  for  i>ro- 
Jects  beginning  after  July  I.  1979. 

2.  Date:  April  S  and  6.  1979.  Time:  9 
a.m.  to  S'.30  pjn.  Room:  314.  Purpose: 
To  review  applications  in  State.  Local 
and  Regional  History  that  have  been 
submitted  to  the  Oeneral  Research 
Program  of  the  National  Endowment 
for  the  Humanities,  for  projects  begin- 
ning September  1. 1979. 

3.  Date:  April  10  and  11.  1979.  Time: 
9  ajn.  to  5:30  pja.  Room:  314.  Purpose: 
To  review  |f  useums  and  Historical  Or- 
ganizations Program  applications  sub- 
mitted to  the  National  Endowment  for 
the  Humanities  for  projects  beginning 
after  July  1. 1979. 

4.  Date:  Aprfl  19.  1979.  Time:  9  ajn. 
to  i:30  pjn.  Room:  1134.  Purpose:  To 
review  conference  proposals  submitted 
to  the  National  Endowment  for  the 
Humanities  for  projects  beginning 
after  June  1.  1979. 

Because  the  proposed  meetings  will 
consider  financial  information  and  dis- 
close Information  of  a  penxmal  native 
the  dis<dosure  of  which  would  consti- 
tute a  clearly  uT|BnurTanted  Invasion  of 
personal  privacy,  pursuant  to  authori- 
ty granted  me  by  the  Chairman's  Del- 
egation of  Authority  to  CHoee  Advisory 
Conunlttee  Meetings,  dated  January 
15.  1978.  I  have  determined  that  the 
meetings  would  fall  within  exempticms 
(4)  and  (6)  of  5  U.S.C.  552b(c)  and  that 
it  is  essential  to  close  these  meetings 
to  protect  the  free  exchange  of  Inter- 
nal views  and  to  avoid  interference 
with  operation  of  the  Conunlttee. 

It  is  suggested  that  those  desiring 
more  specific  information  .contact  the 
Advisory  Committee  Management  Of- 


NOTICES 

£ioer.  Mr.  Stephen  J.  McCleary.  806 
15th  Street.  N.W..  Washington.  D.C. 
10506.  or  can  202-724-0307. 

StXTHza  J.  MoClbakt, 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  79-8207  Filed  3-16-79;  8:45  am] 


[7555-01-M] 
NATIONAL  SCIENCE  FOUNDATION 
ADVISORY  COMMinCE  fOR  ASfRONOMV 

MMting 

.  In  accordance  with  the  F\ederal  Advi- 
sory Committee  Act,  Pub.  L.  92-463,  as 
amended,  the  National  Science  Foun- 
dation announces  the  following  meet- 
ing: 

Mamf  AdviMjry  Committee  for  Asliutnaor. 

Date  and  time:  Apirii  S  and  8,  9:00  a.m.  to 
5:00  p.m.  each  day. 

Fteoe:  Room  54S.  National  Science  Founda- 
tion. 1800  a  Street,  WW.,  Wadiington. 
DC.  20550. 

"Type  of  meeting:  Open. 

Contact  penon:  Dr.  WllUam  K.  Howard.  Di- 
rector. DMMkm  ta  Astronomical  ariencei. 
Room  615.  National  acienoe  Fotindatten. 
Washli^ton.  D.C. 

Summary  minuter  May  be  obtained  from 
tlie  Conunlttee  Managenaent  Coordinator, 
Dlvialon  of  Financial  and  Admihstratlve 
Management.  Room  248.  National  Scieooe 
Foundation.  Washington.  D.C.  30550. 

Purpose  of  conunlttee:  To  provide  advice 
and  recommendations  concerning  research 
programs,  proposals,  and  projecta  In  NSF 
funded  astronomy  with  the  objective  of 
achieving  the  highest  quality  forefront  re- 
seart^  for  the  funds  allocated.  To  provide 
advioe  and  reoonunendations  oonoernlng 
sttort  range  and  iong  range  plans  in  as- 
tronomy, incloding  a  reoommendation  of 
relative  priorities. 

Agenda: 

Atol  S,  1979 

A.M.— L  Introductory  Remarks.  IL  Minutes 
of  Previous  Meeting.  III.  Short  Status  Re- 
ports. IV.  DiscOssIon  of  the  Budget.  V. 
Conunlttee  and  Sub-Committee  ActlviUes 
on  Priorities  and  Initiatives. 

P.M.— VI.  Committee  Discussions  of  Astron- 
omy Divisions'  Long  Range  Plans. 

Apku.  8, 1979 

AM.— Vn.  Grant  Program  Presentation: 
Stellar  Systems  and  Motions/Dr.  Harold 
H.  iMix.  VIII.  Discussion  of  Problems  in 
Astronomy  as  perceived  by  the  Oentetx' 
Directors. 

P.M.— IX.  Review  Procedures  for  Centers 
and  large  Grantee  Operations.  Z.  Critique 
of  the  Meeting. 

M.  RSBBCCA  WUTKIAl, 

Committee  Management 
Coontinator. 
March  14. 1979. 
(FR  Doc  79-8138  Filed  3-18-79;  8:48  amJ 
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[7S5S-01-M] 

tMOOMMITIEE  OM  tCOUXMCAL 


In  accordance  with  the  Federal  Advi- 
sory Committee  Act.  as  amexuled.  Pub. 
L.  92-463.  the  National  Science  Foun- 
dation announces  the  following  meet- 
ing: 

Name:  Subcommittee  on  Ecological  Sciences 
of  the  Advisory  Committee  for  Environ- 
mental Biology. 

Date  and  Time:  April  19  and  98.  1979;  9:30 
a.m.  to  S40  pjn.  each  day. 

Place:  Room  338.  National  Science  Pounda- 
ttoo.  1800  G  St  NW,  Washington.  D.C. 
20550. 

Type  of  meeting:  Closed.  ^ 

Contact  persons:  Dr.  George  W.  Cox,  Pro- 
graa  Director,  Ecology  Program,  M3-832- 
7334.  and  Dr.  Melvin  I.  Dyer.  Program  Di- 
rector. Eoobystem  Studies  Program.  302- 
633-8854.  Room  338.  National  Science 
Foundation.  WasiUngton.  D.C.  30580. 

Pnrpaae  of  auboommlttee:  To  provide  advice 
and  recommendations  concerning  support 
tor  research  In  eoological  sciences. 

Afnda-  To  review  and  evaluate  research 
propoaals  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  TIte  proposals  lieinc  re- 
viewed Include  Information  of  a  propri- 
etary or  confidential  natore,  Indwiing 
technical  information:  finand^  data,  such 
as  salaries:  and  personal  information  con- 
cerning individuals  associated  with  the 
proposals.  These  matters  are  within  the 
exemptions  <4)  and  (6)  of  5  UB.C.  5S2b(c), 
Government  in  the  Sunshine  Act 

Authority  to  close  meeting:  This  determina- 
tion was  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L.  92-463.  The  Com- 
mittee Management  Officer  was  rtrlngstfri 
the  authority  to  make  such  determina- 
tions by  the  Acting  Director.  NSF.  on  Feb- 
ruary 18. 1977. 

,  M.  RiBEOCA  Winkler. 

Committee  Management, 
Coordinator. 
Mabch  14. 1979. 
CFB  Doc  79-«U9  FUed  3-18-T9: 8:45  am] 


[7S55-D1-M1 

SIWCOMMITTH  ON  LAW  AND  SOCIAL 
SOflKES 

In  accordance  with  the  Federal  Advi- 
sory Committee  Act,  as  amended.  F*ub. 
L.  92-463.  the  National  Science  Foim- 
dation  announces  the  following  meet- 
ing: ^ 

Nane:  Sntxximmittee  on  Law  and  Social  Sci- 
ences of  the  Advisory  Committee  for 
Soda!  Sciences. 

Date  and  time:  April  5  and  8.  1979.  9M  ajn. 
to  8:99  pjn.  each  day. 

Place:  Room  321.  National  Science  Founda- 
tion. 1808  G  Street.  N.W..  Washington. 
Die  30550. 

Type  of  meeting:  Part  open— 2:00  pjn.  to 
fc08  p.m..  April  5.  1979.  ClOMd-9:00  ajn. 
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to  3:00  p.m..  April  5.  1979.  and  9:00  ajn.  to 
S:00  p.m..  April  6.  1979. 

Contact  person:  Dr.  Stephen  L.  Waaby,  Pro- 
gram Director.  Law  and  Social  Sciences 
Program.  Room  312.  National  Science 
Foundation.  Washington.  D.C.  30S50, 
Telephone  (202)  632-5816. 

Summary  of  minutes:  May  be  obtained  from 
the  Committee  Management  Coordinator, 
Division  of  Financial  and  Administrative 
Management.  Room  248.  National  Science 
Foundation.  Washington.  D.C.  20550. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendations  concerning  support 
for  research  In  Law  and  Social  Sciences. 

Agenda:  Open— 2:00  to  6:00.  April  5— Policy 
for  Program.  General  Discussion  of  pro- 
gram scope  and  criteria.  Closed— to  review 
and  evaluate  research  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being  re- 
viewed Include  information  of  a  propri- 
etary or  confidential  nature,  including 
technical  Information;  finiuiclal  data,  such 
as  salaries:  and  personal  information  con- 
cerning Individuals  associated  with  the 
proposals.  These  matters  are  within  ex- 
emptions (4>  and  (6)  of  5  U.S.C.  &S2b(c). 
Government  in  the  Sunshine  Act. 

Authority  to  close  meeting:  This  determina- 
tion was  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of 
section  I0<d)  of  Pub.  L.  92-463.  The  Com- 
mittee Management  Officer  was  delegated 
the  authority  to  make  such  determlna- 
Uons  by  the  Acting  Director,  NSP.  on  Feb- 
ruary 18. 1977. 

M.  Rebecca  Wikkler, 
Committee  Management 
Coordinator. 

March  14. 1979. 

[FR  Doc.  79-8137  FUed  3-16-79:  8:4S  am] 


[7555-01 -M] 

TASK  OtOUf  NO.  «  Of  THf  NSf  AOVISO«Y 
COUNOl 


In  accordance  with  the  Federal  Advi- 
sory Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation  an- 
nounces the  following  meeting: 

Name:  Task  Group  No.  6  of  the  NSF  Adviso- 
ry Council. 

Place:  Room  523.  National  Science  Founda- 
tion. 1800  G  Street.  NW,  Washington. 
D.C.  20500. 

Date:  Thursday.  April  5.  1979. 

Time:  9:00  a.m.  until  5:00  p.m. 

Type  of  meeting:  Open. 

Contact  person:  Ms.  Margaret  L.  Windus, 
Executive  Secretary.  NSF  Advisory  Coun- 
cil. National  Science  Foundation.  Room 
518.  1800  G  Street.  NW.  Washington.  D.C. 
20550.  Telephone:  202-632-4368. 

Purpose  of  task  group:  The  purpose  of  the 
Task  Group,  compcwed  of  members  of  the 
NSF  Advisory  Council.  Is  to  provide  the 
full  Advisory  Council  with  a  mechanism  to 
consider  numerous  issues  of  interest  to 
the  Council  that  have  been  assigned  by 
the  National  Science  Foundation. 

Summary  minutes:  May  t>e  obtained  from 
the  Committee  Management  Coordinator 
Division  of  Financial  and  Administrative 
Management.  National  Science  Fouada- 
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Uon.  Room  248.  1800  O  Street.  NW.  Wash- 
ington. D.C.  20550. 
Agenda:  To  examine  the  process  that  baa 
been  used  by  NSF  in  allocating  iU  re- 
sources to  different  fields  and  programs, 
and  to  make  any  suggestions  it  deems  ap- 
propriate to  modify  or  improve  on  existing 
procedures. 

Dated:  March  14. 1979. 

M.  Rebecca  Winkler, 
Committee  Management 
Coordinator. 

[FR  Doc.  79-8136  FUed  3-16-79:  8:4S  am] 


[7590-01 -M] 

NUCLEAK  REGULATOtY 
COMMISSION 

[Docket  Noa.  50-295  and  50-304] 

COMMONWCALTH  BMSON  Ca 

•f 


The  VS.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  44  and  41  to  Facility 
Operating  License  Nos.  DPR-39  and 
DPR-48  issued  to  Commonwealth 
Edison  Company  (the  licensee)  which 
revise  Technical  Specifications  for 
Zion  Station.  Unit  Noe.  1  and  2,  locat- 
ed in  Zion.  nilnoia.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

These  amendments  extend  the  FNH 
rod  bow  penalty  curve  and  the  EFPH 
clad  collapse  times  to  include  higher 
region  average  fuel  bumup  for  a  maxi- 
mimi  of  foiu*  extended  bumup  assem- 
blies for  Zion  Unit  2  for  a  maximum  of 
two  additional  cycles. 

The  applications  for  these  amend- 
ments comply  with  the  standards  and 
requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Conunlssion's  rules  and  regula- 
tions. The  Commission  has  made  ap- 
propriate findings  as  required  by  the 
Act  and  the  Commission's  niles  and 
regulations  in  10  CFR  (Thapter  I. 
which  are  set  forth,  in  the  license 
amendments.  Prior  public  notice  of 
this  action  was  not  required  since  the 
amendments  do  not  involve  a  signifi- 
cant hazards  consideration. 

The  Conunission  has  prepared  an 
environmental  impact  appraisal  for 
the  license  amendment  and  has  con- 
cluded that  an  environmental  Impact 
statement  for  this  particular  action  is 
not  warranted  because  th6  action  will 
not  significantly  affect  the  quality  of 
the  human  environment. 

For  further  details  see  (1)  the  appli- 
cations for  amendments  dated  October 
27,  1978  as  supplemented  November 
21.  1978  and  February  13,  1979,  (2)  the 
above  cited  amendments  and  (3)  the 
Commission's  related  Safety  Evalua- 
tion and  Environmental  Impact  Ap- 
praisal. These  items  are  available  for 
public  Inspection  at  the  Commission's 


Public  Document  Room.  1717  H 
Street.  N.W..  Washington.  D.C.  20555 
and  at  the  Zion-Benton  Public  Library 
District,  26(M)  Emmaus  Avenue,  Zion, 
Illinois  60099.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission.  Washington,  D.C. 
20555.  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda.  Bfaryl&nd.  this 
7th  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Marshall  Orotkhhdis. 
Acting   Chief,    Operating   Reac- 
tor* Branch  No.  1,  Division  of 
Operating  Reactort. 
[FR  Doc  79-8185  Filed  S-16-79:  8:48  am] 
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The  TJJS.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  51  and  48  to  Facility 
Operating  Licenses  Nos.  DPR-29  and 
DPR-30.  Issued  to  Commonwealth 
Edison  Company  and  lowa-Illinols  Gas 
and  Electric  Company,  which  revised 
the  license  for  operation  of  the  Quad- 
Cities  Nuclear  Power  Station,  Unita 
Nos.  1  and  2.  The  amendment  becomes 
effective  on  February  23,  1979. 

The  amendments  add  a  license  con- 
dition to  include  the  Coq^nlssion-ap- 
proved  physical  security  plan  as  part 
of  the  licenses. 

The  licensee's  filings  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amend- 
ed (the  Act),  and  the  Commission's 
rules  and  regulations.  The  Commis- 
sion has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commia- 
sion's  rules  and  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public 
notice  of  the  amendments  was  not  re- 
quired since  the  amendments  do  not 
involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  Issuance  of  the  amendments 
will  not  result  in  any  significant  envi- 
ronment^ impact  and  that  pursuant 
to  10  CFR  51.5(dK4),  an  environmen- 
tal im(>act  statement  or  negative  decla- 
ration and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  these  amend- 
ments. 

The  licensee's  filings  dated  Novem- 
ber 18,  1977,  May  19.  27  and  July  28. 
1978.  and  the  Commission's  Security 
Plan    Evaluation    Report    are    being 


withheld  from  public  disclosure  pursu- 
ant to  10  CFR  2.790(d).  The  withheld 
information  is  subject  to  disclosure  in 
accordance  with  the  provisions  of  10 
CFR  9.12. 

For  further  details  with  respect  to 
this  action,  see  (1)  Amendments  Nos. 
51  and  48  to  Licenses  Nos.  DPR-29  and 
DPR-30  and  (2)  the  Commission's  re- 
lated letter  to  the  licensee  dated 
March  12,  1979.  These  items  are  avail- 
able for  public  inspection  at  the  Com- 
mission's Public  Document  Room. 
1717  H  Street.  N.W.,  Washington,  D.C. 
and  at  the  Moline  Public  Library, 
504— 17th  Street,  Moline,  lUinols 
60625.  A  copy  of  items  (1)  and  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Conunis- 
sion, Washington,  D.C.  20555,  Atten- 
tion: Director.  Division  of  Operating 
Reactors. 

Dated  at  Bethesda.  Maryland,  this 
12th  day  of  BCarch  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Davis  M.  Virrelli. 
Acting   Chief.    Operating  Reac- 
tor* Branch  No,  3.  Division  of 
Operating  Reactors. 

[FR  Doc.  79-8180  FUed  3-16-79;  8:45  am] 
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[Docket  No.  50-334] 
DUQUiSNE  LIGHT  CO.,  CT  AL 

Ordar  T«  Show  Cawia 

« 

In  the  matter  of  Duquesne  Light 
Co.,  and  Ohio  Edison  CO.,  and  Penn- 
sylvania Power  Co.  (Beaver  Valley 
Power  SUtion.  Unit  No.  1)  Docket  No. 
50-334:  Order  To  Show  Cause. 


The  Duquesne  Light  Company,  Ohio 
Edison  Company,  and  Pennsylvania 
Power  Company  (the  licensee)  is  the 
holder  of  Facility  Operating  License 
No.  DPR-66.  which  authorizes  oper- 
ation of  the  Beaver  Valley  Power  Sta- 
tion. Unit  No.  1  (the  facility)  at  power 
levels  up  to  2652  megawatts  thermal 
(rated  power).  The  facility,  which  is 
located  at  the  licensee's  site  in  Beaver 
Coimty.  Pennsylvania,  is  a  pressurized 
water  reactor  used  for  the  commercial 
generation  of  electricity. 

n. 

On  December  6,  1978  the  licensee 
filed  a  Licensee  Event  Report,  LE91 
78-53,  indicating  that  there  were  two 
piping  systems  for  which  stress  com- 
putations inadvertently  had  not  been 
completed  using  a  piping  analysis  com- 
puter code.  These  systems  have  since 
been  reanalyzed  and  design  modifica- 
tions have  been  completed.  In  the 
course  of  the  reanalysis,  significant 
discrepancies  were  observed  between 
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the  original  computer  code  used  to 
analyze  earthquake  loadings  and  a 
currently  acceptable  computer  code 
developed  for  this  purpose. 

In  the  course  of  a  meeting  on  March 
8.  1979  to  discuss  these  matters,  the 
Licensee  informed  the  NRC  staff  that 
the  differences  in  predicted  piping 
stresses  between  the  two  computer 
codes  is  attributable  to  the  fact  that 
the  piping  analysis  code  specified  in 
the  application  for  .  an  operating  li- 
cense uses  an  algebraic  siunmation  of 
the  loads  predicted  separately  by  the 
computer  code  for  both  the  horizontal 
component  and  for  the  vertical  compo- 
nent of  seismic  events.  This  incorrect 
treatment  of  such  loads  was  not  recog- 
nized at  that  time.  Such  loads  should 
not  be  algebraically  added  (with  pre- 
dicted loads  in  the  negative  direction 
offsetting  predicted  loads  in  the  posi- 
tive direction)  unless  far  more  (im- 
plex time-history  analyses  are  per- 
formed. Rather,  to  properly  accoimt 
for  the  effects  of  earthquakes,  as  re- 
quired by  CJeneral  Design  CMterion  2 
for  sjrstems  important  to  safety,  such 
loads  should  be  combined  absolutely 
or.  as  is  the  case  in  newer  codes,  using 
techniques  such  as  the  square  root  of 
the  sum  of  the  squares.  This  conforms 
to  current  industry  practice. 

The  inappropriate  analytical  treat- 
ment of  load  combinations  discussed 
above  becomes  significant  for  piping 
runs  in  which  the  horizontal  seismic 
component  can  have  both  horizontal 
and  vertical  components  on  piping  sys- 
tems, and  the  vertical  seismic  compo- 
nent also  has  both  horizontal  and  ver- 
tical components.  It  is  in  these  nms 
that  the  predicted  earthquake  loads 
may  differ  significantly. 

Although  the  greatest  differences  in 
predicted  loads  would  tend  to  be  limit- 
ed to  localized  stresses  in  pipe  sup- 
ports and  restr^ts  or  in  weld  attach- 
ments to  pipes,  there  could  be  a  sub- 
stantial number  of  areas  of  high  stress 
in  piping  as  well  as  a  number  of  areas 
in  which  there  is  potential  for  damage 
to  adjacent  restraints  or  supports, 
which  could  have  significant  adverse 
effects  on  the  ability  of  the  piping 
system  to  withstand  seismic  events. 

In  order  to  ascertain  the  specific  sys- 
tems that  are  potentially  affected  by 
this  error,  members  of  the  NRC  staff 
on  March  10,  11  and  12  accompanied 
the  Licensee's  representatives  to  the 
offices  of  Stone  and  Webster,  the  ar- 
chitect-engineer of  the  facility  to 
review  detailed  designs  and  computa- 
tions for  some  of  the  piping  systems  of 
principal  potential  concern.  Concur- 
rently, on  March  9,  1979  the  Licensee 
suspended  power  operation  of  the  fa- 
cility. Based  on  this  more  detailed 
review,  the  NRC  staff  has  concluded 
that  until  full  reanalysis  of  all  poten- 
tially affecj^  piping  systems  impor- 
tant to  safety  has  been  completed  with 
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a  piping  analjvis  computer  code  which 
does  not  contain  the  algebraic  summa- 
tion error,  the  potential  for  serious  ad- 
verse effects  in  the  event  of  a  earth- 
quake is  sufficiently  widespread  that 
the  basic  defense  in  depth  provided  by 
redundant  safety  systems  may  be  com- 
promised. 

In  view  of  the  safety  significance  of 
this  matter  as  discussed  above,  the  Di- 
rector of  the  Office  of  Nuclear  Reac- 
U»r  Reactor  Regulation  has  concluded 
that  the  public  health  and  safety  re- 
quires that  the  present  suspension  of 
operation  of  the  facility  should  be  con- 
tinued: (1)  Until  such  time  as  the 
piping  systems  for  aU  affected  safety 
systems  have  been  reanalyzed  for 
earthquake  events  to  demonstrate  con- 
formance with  General  Design  Crite- 
rion 2  using  a  piping  analysis  comput- 
er code  which  does  not  contain  the 
error  discussed  above,  and  (2)  if  such 
reanalysis  indicates  that  there  are 
components  which  deviate  from  appli- 
cable ASME  Code  requirements,  imtil 
such  deviations  are  rectified. 

ni. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  Rules  and  Regula- 
tions in  10  CFR  Parts  2  and  50,  it  is 
hereby  ordered  That  the  Licensee  show 
cause,  in  the  manner  hereinafter  pro- 
vided. 

(1)  Why  the  Licensee  should  not 
reanalyze  the  facility  piping  systems 
for  seismic  loads  on  all  potentially  af- 
fected safety  systems  using  an  impro- 
priate piping  analysis  computer  code 
which  does  not  combine  loads  algebra- 
ically: 

(2)  Why  the  Licensee  should  not 
make  any  modifications  to  the  facility 
piping  systems  indicated  by  such  rean- 
alysis to  be  necessary:  and 

(3)  Why  facility  operation  should 
not  be  suspended  pending  such  reana- 
lysis and  completion  of  any  required 
modifications. 

In  view  of  the  importance  to  safety 
of  this  matter,  as  described  herein,  the 
Director  of  the  Office  of  Nuclear  Reg- 
ulation has  determined  that  the  public 
health  and  safety  or  interest  require 
that  the  action  be  effective  immediate- 
ly, pending  further  Order  of  the  Com- 
mission. Accordingly,  within  48  hours 
of  the  receipt  of  this  Order,  the  facili- 
ty shall  be  placed  in  cold  shutdown 
condition,  and  shall  remain  in  such 
mode  imtil  further  Order  of  the  com- 
mission. 

The  Licensee  may,  within  twenty 
days  of  the  date  of  this  Order,  fUe  a 
written  answer  to  this  Order  under 
oath  or  affirmation.  Within  the  same 
time,  the  Licensee  or  any  interested 
person  q^y  request  a  hearing.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the 
time  and  place  for  hearing.  Upon  fail- 


NDOtAl  tMISTII.  VOL  44,  NO.  S4-MON0AY,  NUUICH  19,  1979 


RDRAl  ttOISTR,  VOL  44,  NO.  S4-4MONDAY,  INARCH  19,  1979 


UMI 


16506 


ure  of  the  Licensee  to  file  an  anawer 
within  the  time  specified,  the  Direc- 
tor. Office  of  Nuclear  Reactor  Regula- 
tion will,  without  further  notice,  issue 
an  order  suspending  further  activities 
under  Operating  License  DPR-66. 

In  the  event  a  hearing  is  requested, 
the  issues  to  be  considered  to  such 
hearing  shall  be: 

Whether  operation  under  Facility 
License  No.  DPR-66  should  be  sus- 
pended until  ( 1 )  the  piping  systems  for 
all  siffected  safety  systems  are  reana- 
lyzed for  earthquake  events  using  an 
appropriate  piping  analysis  computer 
code  which  does  not  combine  seismic 
loads  algebraically,  and  untU  (2)  any 
modifications  required  to  restore  the 
system  to  conformance  with  applicable 
ASME  Code  requirements  are  com- 
pleted. 

Dated  at  Bethesda.  Maryland  this 
13th  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Harold  R.  Dchton. 
Director,  Office  of 
Nuclear  Reactor  Regulatioru 
CFR  Doc.  79-8188  PUed  3-18-79;  8:45  am] 
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MICtNATIONAL  ATOMIC  ENEIOY  AGENCY 
DtAn  SAFETY  GUIDE 

AvaMoMIHy  •#  Draft  for  Public  Cwnmcnt 

The  International  Atomic  E:nergy 
Agency  (IAEA)  is  developing  a  limited 
number  of  Internationally  acceptable 
codes  of  practice  and  safety  guides  for 
nuclear  power  plants.  These  codes  and 
guides  will  be  developed  in  the  follow- 
ing five  areas:  Government  Organiza- 
tion, Siting.  Design.  Operation,  and 
Quality  Assurance.  The  purpose  of 
these  codes  and  guides  is  to  provide 
IAEA  guidance  to  countries  beginning 
nuclear  power  programs. 

The  IAEA  Codes  of  Practice  and 
Safety  Guides  are  developed  in  the 
following  way.  The  IAEA  receives  and 
collates  relevant  existing  information 
used  by  member  countries.  Using  this 
collation  as  a  starting  point,  an  IAEA 
Working  Group  of  a  few  experts  then 
develops  a  preliminary  draft.  This  pre- 
liminary draft  is  reviewed  and  modi- 
fied by  the  IAEA  Technical  Review 
Committee  to  the  extent  necessary  to 
develop  a  draft  acceptable  to  them. 
This  draft  Code  of  Practice  or  Safety 
Guide  is  then  sent  to  the  IAEA  Senior 
Advisory  Group  which  reviews  and 
modflries  the  draft  as  necessary  to 
reach  agreement  on  the  draft  and 
then  forwards  it  to  the  IAEA  Secretar- 
iat to  obtain  comments  from  the 
Member  States.  The  Senior  Advisory 
Group  then  considers  the  Member 
State  comments,  again  modifies  the 
draft  as  necessary  to  reach  aigreement 
and  forwards  it  to  the  IAEA  Director 


NOTICES 

General  with  a  recommendation  that 
it  be  accepted. 

As  part  of  this  progiTjn,  Safety 
Guide  SG-D6,  "Ultimate  Heat  Sink 
and  its  Directly  Associated  Heat 
Transport  Systems  in  Nuclear  Power 
Plants."  has  been  developed.  The 
Working  Group,  consisting  of  Mr.  R. 
D.  Harden  of  the  United  Kingdom  and 
Mr.  E.  P.  O'Donnell  (Ebasco  Services. 
Inc.)  of  the  United  States  of  America, 
developed  the  initial  draft  of  this 
Safety  Guide  from  an  IAEA  collation 
during  a  meeting  on  January  10-21, 
1977.  The  Working  Group  draft  of  this 
Safety  Guide  was  modified  by  the 
IAEA  Technical  Review  Committee  on 
Design  at  Its  meetings  in  September 
1977  and  September  1978.  The  Senior 
Advisory  Group  subsequently  reviewed 
and  further  modified  this  Guide  at  its 
meeting  on  December  11-15.  1978.  and 
we  are  soliciting  public  comments  on 
this  modified  draft.  Comments  on  this 
draft  received  by  May  10.  1979  wiU  be 
useful  to  the  U.S.  representatives  to 
the  Technical  Review  Conunittee  and 
Senior  Advisory  Group  in  evaluating 
its  adequacy  prior  to  the  next  IAEA 
discussion.  Singles  copies  of  this  draft 
may  be  obtained  by  a  written  request 
to  the  Director.  Office  of  Standards 
Development.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

(5  U.S.C.  S23(a)) 

Dated  at  RockvUle.  Maryland  this 
12th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Robert  B.  Mikogub, 

ZM  rector,  Office  of 
Standards  Development 

[PR  Doc.  79-8188  Filed  3-16-79;  8:49  ami 
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[Docket  No.  50-3091 

MAINE  YANKH  ATOMIC  POW»  CO.  (MAINE 
YANKEE  ATOMIC  POW»  STATION} 

(M«r  T«  SK»w  CawM 


The  Maine  Yankee  Atomic  Power 
Company  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No. 
DPR-36  which  authorizes  operation  of 
the  Maine  Yankee  Atomic  Power  Sta- 
tion, (the  facility)  at  power  levels  up 
to  2630  megawatts  thermal  (rated 
power).  The  facility,  which  is  located 
at  the  Licensee's  site  in  Lincoln 
County,  Maine,  is  a  pressurized  water 
reactor  used  for  the  commercial  gen- 
eration of  electricity. 

I  n. 

In  the  course  of  evaluation  of  cer- 
tain piping  design  deficiencies  in  con- 
nection with  the  Beaver  Valley  Power 
SUtlon.  Docket  50-334,  significant  dls- 


crei>ancies  were  observed  between  the 
original  piping  analysis  computer  code 
used  to  analyze  earthquake  loads  by 
Stone  and  Webster,  the  architect -engi- 
neer for  that  facility,  and  a  currently 
acceptable  computer  code  developed 
for  this  purpose. 

In  the  course  of  a  meeting  on  March 
8,  1979  to  discuss  these  matters,  the 
Beaver  Valley  Licensee  informed  the 
NRC  sUff  that  the  difference  in  pre- 
dicted piping  stresses  between  the  two 
computer  codes  is  attributable  to  the 
fact  that  the  piping  analysis  code  used 
for  a  number  of  piping  systems  In  that 
facility  uses  an  algebraic  summation 
of  the  loads  predicted  separately  by 
the  computer  code  for  both  the  hori- 
zontal component  and  for  the  vertical 
component  of  seismic  events.  This  In- 
correct treatment  of  such  loads  was 
not  recognized  at  that  time.  Such 
loads  should  not  be  algebraically 
added  (with  predicted  loads  in  the  neg- 
ative direction  offsetting  predicted 
loads  in  the  positive  direction)  unless 
far  more  complex  time-history  analy- 
ses are  performed.  Rather,  to  properly 
account  for  the  effects  of  earthquakes, 
as  required  by  General  Design  Crite- 
rion 2  for  systems  Important  to  safety, 
such  loads  should  be  combined  abso- 
lutely or,  as  is  the  case  in  the,  newer 
codes,  using  techniques  such  as  the 
square  root  of  the  sum  of  the  squares. 
This  conforms  to  current  industry 
practice. 

The  inappropriate  analytical  treat- 
ment of  load  combinations  discussed 
above  becomes  significant  for  piping 
runs  in  which  the  horizontal  seismic 
component  can  have  both  horizontal 
and  vertical  components  on  piping  sys- 
tems, and  the  vertical  seismic  compo- 
nent also  has  both  horizontal  and  ver- 
tical components.  It  is  In  these  runs 
that  the  predicted  earthquake  loads 
may  differ  significantly. 

Although  the  greatest  differences  In 
predicted  loads  would  tend  to  be  limit- 
ed to  localized  stresses  in  pipe  sup- 
ports and  restraints  or  in  weld  attach- 
ments to  pipes,  there  could  be  a  sub- 
stantial numl)er  of  areas  of  high  stress 
In  piping,  as  well  as  a  number  of  areas 
In  which  there  is  potential  for  damage 
to  adjacent  restraints  or  supports, 
which  could  have  significant  adverse 
effects  on  the  ability  of  the  piping 
system  to  withstand  seismic  events. 

The  NRC  staff  communicated  with 
Stone  and  Webster,  who  was  also  the 
architect-engineer  for  the  Maine 
Yankee  facility,  to  ascertain  whether 
the  conditions  identified  for  Beaver 
Valley  were  also  applicable  to  Maine 
Yankee.  We  were  Informed  that  since 
the  same  revision  of  the  same  comput- 
er code  had  been  used  for  both  Beaver 
Valley  and  Maine  Yankee,  a  similar 
problem  may  be  anticipated.  The  NRC 
Informed  the  Licensee  of  these  facts 


by  phone  on  Friday.  March  9  and  on 
Sunday,  March  11. 1979. 

In  order  to  ascertain  the  specific  sys- 
tems at  Beaver  Valley  that  could  be 
potentially  affected  by  this  error, 
members  of  the  NRC  staff  on  March 
10.  11  and  12  went  to  the  offices  of 
Stone  and  Webster,  the  architect-engi- 
neer of  both  Beaver  Valley  and  Maine 
Yankee  to  review  detailed  designs  and 
computations  for  some  of  the  piping 
systems  of  principal  potential  concern. 
Concurrently,  on  March  9,  1979  the 
Beaver  Valley  Licensee  suspended 
power  operation  of  that  facility.  Based 
on  this  more  detailed  review,  the  NRC 
staff  has  concluded  that  until  full 
reanalysis  of  all  potentially  affected 
piping  systems  Important  to  safety  has 
been  completed  with  a  piping  analysis 
computer  code  which  does  not  contain 
the  algebraic  summation  error,  the  po- 
tential for  serious  adverse  effects  at 
the  Maine  Yankee  facility  exists  in  the 
event  of  an  earthquake  and  could  be 
sufficiently  widespread  that  the  basic 
defense  In  depth  provided  by  redun- 
dant safety  systems  may  be  compro- 
mised. 

In  view  of  the  safety  significance  of 
this  matter  as  discussed  above,  the  Di- 
rector of  the  Office  of  Nuclear  Reac- 
tor Regulation  has  concluded  that  the 
public  health  and  safety  requires  that 
an  orderly  suspension  of  operation  of 
the  facility  should  be  effected  immedi- 
ately and  that,  in  order  to  provide  ade- 
quate protection  of  public  health  and 
safety  the  facility  operation  should  be 
suspended:  (1)  Until  such  time  as  the 
piping  systems  for  all  affected  safety 
systems  have  been  reanalyzed  for 
earthquake  events  to  demonstrate  con- 
formance with  General  Design  Crite- 
rion 2  using  a  piping  analysis  comput- 
er code  which  does  not  contain  the 
error  discussed  above,  and  (2)  if  such 
reanalysis  indicates  that  there  are 
components  which  deviate  from  appli- 
cable ASME  Code  requirements,  imtil 
such  deviations  are  rectified. 

m. 

Accordingly,  pursuant  to  the  Atomic 
Bhiergy  Act  of  1954.  as  amended,  and 
the  Commission's  Rules  and  Regula- 
tions In  10  CFR  Parts  2  and  50.  it  is 
hereby  ordered  That  the  Licensee  show 
cause.  In  the  manner  hereinafter  pro- 
vided, 

(1)  Why  the  Licensee  should  not 
reanalyze  the  facility  piping  systems 
for  seismic  loads  on  all  potentially  af- 
fected safety  systems  using  an  appro- 
priate piping  analysis  computer  code 
which  does  not  combine  loads  algebra- 
ically: 

(2)  Why  the  Licensee  should  not 
make  any  modifications  to  the  facility 
piping  systems  indicated  by  such  rea- 
nalysis to  be  necessary:  and 

(3)  Why  facility  operation  should 
not  be  suspended  pending  such  reanal- 
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ysis  and  completion  of  any  reuired 
modifications. 

In  view  of  the  Importance  to  safety 
of  this  matter,  as  described  herein,  the 
Director  of  the  Office  of  Nuclear  Re- 
actor Regulation  has  determined  that 
the  public  health  and  safety  or  inter- 
est require  that  this  action  be  effective 
Immediately,  pending  f uether  Order  of 
the  Commission.  Accordingly,  within 
48  hours  of  the  receipt  of  this  Order, 
the  faculty  shall  be  placed  In  cold 
shutdown  condition,  and  shall  remain 
in  such  mode  until  further  Order  of 
the  Commission. 

The  Licensee  may,  within  twenty 
days  of  the  date  of  this  Order,  file  a 
written  answer  to  this  Order  under 
oath  or  affirmation.  Within  the  same 
time,  the  Licensee  or  any  Interested 
person  may  request  a  hearing.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the 
time  and  place  for  hearing.  Upon  fail- 
ure of  the  Licensee  to  file  an  answer 
within  the  time  specified,  the  Direc- 
tor, Office  of  Nuclear  Reactor  Regula- 
tion will,  without  further  notice.  Issue 
an  order  suspending  further  activities 
under  Operating  License  DPR-36. 

ui  the  event  a  hearing  Is  requested, 
cne  Issues  to  be  considered  at  such 
hearing  shall  be: 

Whether  operation  imder  Facility 
License  No.  DPR-36  should  be  sus- 
pended until  (1)  the  piping  systems  for 
all  affected  safety  systems  are  reanal- 
yzed for  earthquake  events  using  an 
appropriate  piping  analysis  computer 
code  which  does  not  combine  seismic 
loads  algebraically,  and  until  (2)  any 
modifications  required  to  restore  the 
system  to  conformance  with  applicable 
ASME  Code  requirements  are  com- 
pleted. 

Dated  at  Bethesda,  Maryland  this 
13th  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Harold  R.  Denton, 
Director.  Office  of 
Nuclear  Reactor  Regulatioru 
[FR  Doc.  79-8165  Filed  3-16-79;  8:45  am] 
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(Docket  No.  50-298] 

NEMASKA  PUtUC  K>WBt  DISTlUa 

b«wiic«  sf  AwnJwnt  t*  FocHtty  O^rwtlwg 
UcwiM  and  Nagotlv  P»d«f«Hwi 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  Issued 
Amendment  No.  54  to  Facility  Operat- 
ing License  No.  DPR-46,  issued  to  the 
Nebraska  Public  Power  District  (the  li- 
censee), which  revised  the  Technical 
Specifications  for  operation  of  the 
Cooper  Nuclear  Station  (the  facility) 
located  in  Nemaha  County,  Nebraska. 
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The  amendment  is  effective  as  of  its 
date  of  issuance. 

The  amendment  Involves  changes  to 
the  Technical  Specifications  to  delete 
the  requirement  for  the  thermal 
mixing  zone  limit  and  the  associated 
monitoring  program. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  niles  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rule  and  regulations 
in  10  CFR  Chapter  I,  which  are  set 
forth  in  the  license  amendment.  I*rior 
public  notice  of  this  amendment  was 
not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  prepared  an 
environmental  Impact  appraisal  for 
the  amendment  and  has  concluded 
that  an  environmental  impact  state- 
ment for  this  particluar  action  is  not 
warranted  because  there  will  be  no  en- 
vironmental impact  attributable  to  the 
action  other  than  that  which  has  al- 
ready been  predicted  and  described  in 
the  Commission's  Final  Environmen- 
tal Statement  for  the  facility  dated 
February  1973. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  July  11,  1978,  (2) 
Amendment  No.  54  to  License  No. 
DPR-46,  and  (3)  the  Commissions  re- 
lated Environmental  Impact  Apprais- 
al. All  of  these  Items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  D.C.  and  at 
the  Auburn  Public  Library,  118-15th 
Street,  Auburn,  Nebraska  68305.  A 
copy  of  items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20556,  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland  this 
9th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Thomas  A.  Ippouto. 
Chief,        Operating       Reactors 
Branch  No.  3.  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-8181  FUed  3-16-79;  8:45  am] 
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[Docket  No6.  50-282  and  50-306] 

NOITHEKN  STAHS  POWCI  CO. 

bswonc*  vf  AiMwdwuiitt  t*  FodOty  Opfottwg 
lic«nMi 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  Nos.  33  and  27  to  Facility 
Operating  License  Nos.  DPR-42  and 
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DPR-40.  issued  to  the  Northern  SUtes 
Power  Company  (the  licensee),  which 
revised  Technical  Specifications  for 
opertlon  of  Unit  Nos.  1  and  2  of  the 
Prairie  Island  Nuclear  Generating 
Plant  (the  facilities)  located  In  Good- 
hue County.  Minnesota.  The  amend- 
ments are  effective  as  of  their  date  of 
issuance. 

These  amendments  permit  the  dele- 
tion of  the  reactor  turbine  trip  below 
50  percent  power  In  both  Units. 

The  application  for  the  amendments 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  regulations  In  10 
CFR  Chapter  I.  which  are  set  forth  In 
the  license  amendments.  Prior  public 
notice  of  these  amendments  was  not 
required  since  the  amendments  do  not 
Involve  a  significant  hazards  consider- 
ation. 

The  Commission  has  determined 
that  the  Issuance  of  these  amend- 
ments will  not  result  in  any  significant 
environmental  Impact  and  that  pursu- 
ant to  10  CFR  51.5(d)(4)  an  environ- 
mental Impact  statement  or  negative 
declaration  and  environmental  Impact 
appraisal  need  not  be  prepared  in  con- 
nection with  Issuance  of  these  amend- 
ments. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendments  dated  November  3.  1978. 
(2)  Amendment  Nos.  33  and  27  to  Li- 
cense Nos.  DPR-42  and  DPR-60.  re- 
spectively and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  Inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street,  N.W.. 
Washington.  D.C.  and  at  the  Environ- 
mental Conservation  Library  of  the 
Minneapolis  Public  Library.  300  Nicol- 
let Mall.  Minneapolis.  Minnesota 
55401.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis- 
sion. Washington.  D.C.  20555.  Atten- 
tion: Director.  Division  of  Operating 
Reactors.  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Bethesda,  Maryland,  this 
2nd  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWZNCER. 

Chief,        Operating        Reactors 
Branch  No.  1.  Division  of  Op- 
erating Reactors. 
CFR  Doc.  79-«183  Filed  3-15-79:  8:45  am] 
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[Docket  No.  a7-S»] 

NUCUA«  iNOmCEINM  CO.  MC  (SNEmElO. 
■JJNOIS  LOW-lfVB.  KAOtOACnVI  WASTI 
OOrOSAL  SfTI) 

Aitn<>4  Or4«r  SmMng  Oral  ArguaMiit 

On  March  7.  1979.  this  Board  en- 
tered an  Order  setting  oral  argument 
In  thU  matter  for  March  27,  1979  In 
Peoria,  Illinois. 

Subsequently,  on  March  8.  1979.  the 
Applicant,  by  its  counsel,  filed  a  docu- 
ment entitled  'Notice  to  Atomic 
Safety  and  Licensing  Board  of  With- 
drawal of  Application  and  Termina- 
tion of  License  for  Activities  at  Shef- 
field".  To  this  document,  counsel  for 
Applicant  attached  a  proposed  order 
for  this  Board  to  enter. 

These  documents  are  being  treated 
by  this  Board  as  a  motion  pursuant  to 
{  2.730  of  the  Commission's  Rules  of 
Practice.  Accordingly. 

It  is  ordered  That  the  oral  argument 
scheduled  for  10:00  a.m.  on  March  27. 
1979.  at  the  County  Board  Room 
(Room  103).  Peoria  County  Court- 
house. Main  Street.  Peoria.  Illinois,  in 
addition  to  the  matters  set  forth  in 
this  Board's  original  order  setting  oral 
argument,  will  be  for  the  purpose  of 
hearing  argument  from  all  parties 
upon  the  Applicant's  motion  of  March 
8,  1979  and  answers  thereto.  Written 
answers  to  Applicant's  March  8.  1979 
moUon  shall  be  filed  by  March  20, 
1979. 

Dated  at  Bethesda,  Maryland  this 
13th  day  of  March  1979. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Andrew  C.  Goodhopi, 
Chairman. 

[FR  Doc  79-8187  FUed  3-lfr-79:  8:45  ami 


2.  Evidence  will  be  presented  on  At- 
lantic County  Citizens  Council  On  En- 
viroiunent  Contentions  3a  and  3c.  By 
no  later  than  March  24.  1979.  all  par- 
ties shall  file  an  identification  of  the 
evidence  they  expect  to  present  at  the 
resumed  hearings,  including  supple- 
mental testimony.  If  any.  and  a  listing 
of  witnesses. 

It  is  so  Ordered. 

Dated  at  Bethesda.  Maryland,  this 
12th  day  of  March.  1979. 

For  the  Atomic  Safety  and  Licensing 
Board. 

SHELOOlf  J.  WOLTE, 

Chairman. 
[FR  Doc  79-«179  FUed  3-18-79;  8:45  ami 
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[Docket  No.  STN  50-4371 

OfFSNOtE  K>WEI  SYSTEMS  iFlOATING 
NUOEAI  POWER  PtANTS) 

Or4t* 

This  Order  serves  to  grant  Appli- 
cant's Motion  (#10)  To  EsUbllsh 
Schedule  dated  March  8.  1979. 

1.  Ihe  public  hearing  will  be  re- 
sumed on  April  4.  1979  at  9:30  aan.  at 
the  following  location: 

NRC  Public  Hearing  Room.  5th 
Floor.  East-West  Towers  Building. 
4350  East-West  Highway.  Bethesda, 
Maryland  20014. 

Said  hearing  will  continue  on  April  5 
and  6,  1979. 


■This  Order  serves  to  grant  Applicant's 
MoUon  (flO)  To  Establish  Schedule  dated 
March  8. 1979. 


[7590-01 -M] 

(Docket  No.  50-1081 

OREGON  STAH  UMVERSfTY 

Ofd«f  Auth«risin«  PUwiitWin  •#  FM«ty  mn4 
l>iap«»Miafi  mi  ConpMMfri  PwH 

By  application  dated  September  18, 
1978,  as  supplemented  December  18, 
1978,  Oregon  State  University  (the  li- 
cense) requested  authorization  to  dis- 
mantle the  AGN  201  Reactor  (the  fa- 
cility), a  research  reactor  located  In 
Corvallis.  Oregon,  and  to  dispose  of 
the  component  parts,  in  accordance 
with  the  plan  submitted  as  part  of  the 
application.  A  "Notice  of  Proposed  Is- 
suance of  Orders  Authorizing  Disman- 
tling of  Facility.  Disposition  of  Com- 
ponent Parts,  and  Termination  of  Fa- 
cility Ucense "  was  published  in  the 
Pkderal  Rkister  on  November  9, 
1978  (43  FR  52305).  No  request  for  a 
hearing  or  petition  for  leave  to  inter- 
vene was  filed  following  notice  of  the 
proposed  action. 

The  Nuclear  Regulatory  Commission 
(the  Commission)  has  reviewed  the  ap- 
plication in  accordance  with  the  provi- 
sions of  the  Commission's  rules  and 
regulations  and  has  found  that  the 
dismantling  and  disposal  of  compo- 
nent parts  in  accordance  with  the  li- 
censee's dismantling  plan  will  be  in  ac- 
cordance with  the  regulations  in  10 
CFR  Chapter  I.  and  will  not  be  inimi- 
cal to  the  common  defense  and  secu- 
rity or  to  the  health  and  safety  of  the 
public.  The  basis  for  the  findings  is  set 
forth  in  the  concurrently  issued 
Safety  Evaluation  by  the  Office  of  Nu- 
clear Reactor  Regulation. 

The  Commission  has  prepared  an 
environmental  impact  appraisal  for 
this  action.  Based  on  that  appraisal, 
the  Commission  has  determined  that 
this  action  will  not  result  in  any  sig- 
nificant environmental  impact  and 
that  an  environmental  impact  state- 
ment need  not  be  prepared. 

Accordingly.  Oregon  SUte  Universi- 
ty is  hereby  authorized  to  dismantle 
the  AGN  201  Reactor  covered  by  Fa- 


cility License  No.  R-Sl  as  amended, 
and  dispose  of  the  component  parts  In 
accordance  with  their  dismantling 
plan  and  the  Commission's  rules  and 
regulations. 

After  completion  of  the  dismantling 
and  decontamination,  the  submission 
of  a  report  on  the  radiation  survey  to 
confirm  that  radiation  levels  in  the  fa- 
cility area^  meet  the  values  defined  in 
the  dismantling  plan  and  inspection 
by  representatives  of  the  Commission, 
consideration  will  be  given  to  whether 
a  further  order  should  be  issued  teimi- 
nating  Facility  License  No.  R-51. 

For  further  details  with  respect  to 
this  action  see  (1)  the  application  for 
authorization  to  dismantle  facility  and 
dispose  of  component  parts  dated  Sep- 
tember 13,  1978.  as  supplemented  De- 
cember 18,  1978.  (2)  the  Commission's 
related  Safety  Evaluation.  (3)  the 
Commission's  Environmental  Impact 
Appraisal,  and  (4)  the  Commission's 
Negative  Declaration  dated  Bdarch  8, 
1979  (which  is  also  being  published  in 
the  Federal  Rbcister).  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  I^iblic  Docu- 
ment Room,  1717  H  Street,  N.W.. 
Washington.  D.C.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  United  States  Nucle- 
ar Regulatory  Commission.  Washing- 
ton. D.C.  20555,  Attention:  Director. 
Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
8th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Briam  K.  Grimes, 
Assistant  Director  for  Engineer- 
ing &  Projects,  Division  of  Op- 
erating Reactors. 

CFR  Doc.  79-8177  FUed  3-18-79;  8:45  am] 
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[Docket  No.  50-1061 

ORfOON  STATE  UNfYERSITY  RBCAICH 
REACTOR 


The  U.S.  Nuclear  Regulatory  Cknn- 
mission  (the  Commission)  has  cotudd- 
ered  the  order  authorizing  dismantling 
of  facility  and  disposition  of  compo- 
nent parts  for  the  Oregon  State  Uni- 
versity (the  licensee)  AGN  201  Reac- 
tor operated  under  Facility  license  No. 
R-51.  The  order  authorizes  the  licens- 
ee to  disassemble  the  reactor  which 
operated  at  power  levels  up  to  0.1 
watts  (thermal),  and  to  dispose  of  the 
component  parts. 

The  U.S.  Nuclear  Regulatory  Com- 
mission. Office  of  Nuclear  Reactor 
Regulation,  has  prepared  an  environ- 
mental impact  appraisal  for  this  re- 
search reactor.  On  the  basis  of  this  ap- 
praisal, we  have  amcluded  that  an  en- 
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vironmental  impact  statement  for  this 
particular  action  is  not  warranted  be- 
cause there  will  be  no  significant  envi- 
ronmental Impact  attributable  to  the 
proposed  action.  The  environmental 
impact  appraisal  is  available  for  public 
infection  at  the  Commission's  Public 
Document  Room  at  1717  H  Street, 
N.W.,  Washington,  D.C. 

Dated  at  Bethesda,  Maryland,  this 
8th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Robert  W.  Reid. 
Chief.        Operating       Reactors 
Branch    No.    4,    Division    of 
Operatin  Reactors. 
[FR  Doc  79-8178  FUed  3-16-79;  8:45  am] 
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PORTIANO  6ENERAI  ELECTRIC  CO.,  THE  OVf 
OF  EUGENE,  0«EG.,  PAOHC  POWER  A 
UOMTCO.      ' 

MMMIIC#  9v  AflWfMMMflt  TO  POCNITy  Op#COtMM 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  39  to  Facility  Operat- 
ing Ucense  No.  NPP-1  issued  to  Port- 
land General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Pacific 
Power  and  Light  Company  which -re- 
vised Technical  Specifications  for  op- 
eration of  the  Trojan  Nuclear  Plant 
(the  facility),  located  In  Columbia 
County,  Oregon.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  modifies  the  re- 
quired action  to  be  taken  while  pene- 
tration fire  barriers  are  non-fimction- 
al,  adopts  diesel  fuel  sampling  require- 
ments for  the  dlesel-generator  day 
tanks,  and  revises  the  diesel  fuel  sam- 
pling requirements  for  the  other  diesel 
fuel  tanks. 

The  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I.  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  Issuance  of  this  amendment 
wiU  not  result  in  any  significant  envi- 
ronmental impact  and  that  pursuant 
to  10  CFR  51.5<dK4)  an  environmental 
impact  statement  or  negative  declara- 
tion and  environmental  Impact  ap- 
praisal need  not  be  prepared  in  con- 
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nection  with  issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  September  28.  1978, 

(2)  Amendment  No.  39  to  License  No. 
NPP-1.  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street  NW.. 
Washington.  DC.  20555.  and  at  the 
Columbia  County  Courthouse,  Law  Li- 
brary, Circuit  Court  Room.  St.  Helens. 
Oregon  97051.  A  copy  of  items  (2)  and 

(3)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission,  Washington,  D.C. 
aoSSS,  Attention:  Director,  Division  of 
Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this 
9th  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

r 

A.  SCHWEN  CER. 

C^ief.        Operating       Reactors 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
[FR  Doc.  79-8184  FUed  3-16-79;  8:45  am] 
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[Dodcet  No.  50-286] 

POWBI  AUTHORITY  OF  THE  HATE  OF  NEW 
YORK 

htwonc*  of  Ammn6mmtrt  to  Fodlity  Operating 


The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  has  issued 
Amendment  No.  24  to  Facility  Operat- 
ing License  No.  DPR -64.  issued  to 
Power  Authority  of  the  State  of  New 
York  (the  licensee),  which  revised  the 
license  for  operation  of  the  Indian 
Point  Nuclear  Generating-  Unit  No.  3 
(the  facility),  located  in  Buchanan, 
Westchester  County,  New  Yorlt.  The 
amendment  is  effective  as  of  its  date 
of  Issuance. 

The  amendment  adds  a  license  con- 
dition relating  to  the  completion  of  fa- 
cility modifications  to  improve  the  fire 
protection  program. 

The  application  for  the  amendment 
complies  «ith  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropri- 
ate findings  as  required  by  the  Act  and 
the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  Involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envf- 
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ronmental  impact  and  that  pursuant 
to  10  CPR  51.5(dK4),  an  environmen- 
tal Impact  statement  or  negative  decla- 
ration and  environmental  impact  ap- 
praisal need  not  be  prepared  in  con- 
nection with  issuance  of  this  amend- 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  licensee's  sub- 
mittals dated  December  15,  1976, 
March  3.  1977.  April  15.  1977,  June  29. 

1978,  October  23,  1978  and  February  8, 

1979.  (2)  Amendment  No.  10  to  License 
No.  DPR-64.  dated  November  30.  1977. 
(3)  Amendment  No.  24  to  License  No. 
DPR-64  and  (4)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec- 
tion at  the  Commission's  Public  Docu- 
ment Room.  1717  H  Street.  N.W.. 
Washington.  D.C.  and  at  the  White 
Plains  Public  Library.  100  Martine 
Avenue.  White  Plains.  New  York.  A 
single  copy,  of  items  (2).  (3)  and  (4) 
may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regula- 
tory Commission.  Washington.  D.C. 
20555.  Attention:  Director.  Division  of 
Operating  Reactors. 

E>ated  atr  Bethesda.  Maryland,  this 
6th  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

A.  SCHWDfCER. 

Chief,        Operating        Reacton 
Branch  No.  1,  Division  of  Op- 
erating Reactors. 
IFR  Doc  7»-«182  PUed  3-16-79;  8:45  am] 
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Or4«r  t*  Show  Cmm* 


The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No. 
DPR-59  which  authorizes  operation  of 
the  James  A.  Fitzpatrick  Nuclear 
Power  Plant  (the  facility)  at  power 
levels  up  to  2436  megawatts  thermal 
(rated  power).  The  facility,  which  is 
located  at  the  Licensee's  site  in 
Oswego  County.  "New  York,  is  a  boiling 
water  reactor  used  for  the  commercial 
generation  of  electricity. 

n. 

In  the  course  of  evaluation  of  cer- 
tain piping  design  deficiencies  in  con- 
nection with  the  Beaver  Valley  Power 
Station.  Docket  50-334.  significant  dis- 
crepancies were  observed  between  the 
original  piping  analysis  computer  code 
used  to  analyze  earthquake  loads  by 
Stone  and  Webster,  the  archltect-engl- 
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neer  for  that  facility,  and  a  currently 
acceptable  computer  code  developed 
for  this  purpose. 

In  the  course  of  a  meeting  on  March 
8,  1979  to  discuss  these  matters,  the 
Beaver  Valley  Licensee  informed  the 
NRC  staff  that  the  difference  in  pre- 
dicted piping  stresses  between  the  two 
computer  codes  is  attributable  to  the 
fact  that  the  piping  analysis  code  used 
for  a  number  of  piping  systems  in  that 
facility  uses  an  algebraic  summation 
of  the  loads  predicted  separately  by 
the  computer  code  for  both  the  hori- 
zontal component  and  for  the  vertical 
component  of  seismic  events.  This  in- 
corrrect  treatment  of  such  loads  was 
not  recognized  at  this  time.  Such  loads 
should  not  be  algebraically  added 
(with  predicted  loads  In  the  negative 
direction  offsetting  predicted  loads  in 
the  positive  direction)  unless  far  more 
complex  time-history  analyses  are  per- 
formed. Rather,  to  properly  account 
for  the  effects  of  earthquakes,  as  re- 
quired by  General  Design  Criterion  2 
for  systems  important  to  safety,  such 
loads  should  be  combined  absolutely 
or.  as  is  the  case  in  the  newer  codes, 
using  techniques  such  as  the  square 
root  of  the  sum  of  the  squares.  This 
conforms  to  current  industry  practice. 
The  inappropriate  analytical  treat- 
ment of  load  combinations  discussed 
above  becomes  significant  for  piping 
runs  in  which  the  horizontal  seismic 
component  can  have  both  horizontal 
and  veriical  components  on  piping  sys- 
tems, and  the  vertical  seismic  compo- 
nent also  has  both  horizontal  and  ver- 
tical components.  It  is  in  these  nms 
that  the  predicted  earthquake  loads 
may  differ  significantly. 

Although  the  greatest  differences  in 
predicted  loads  would  tend  to  be  limit- 
ed to  localized  stresses  in  pipe  sup- 
ports and  restraints  or  in  weld  attach- 
ments to  pipes,  there  could  be  a  sub- 
stantial number  of  areas  of  high  stress 
In  piping,  as  well  as  a  number  of  areas 
In  which  there  Is  potential  for  damage 
to  adjacent  restraints  or  supports, 
which  could  have  significant  adverse 
effects  on  the  ability  of  the  piping 
system  to  withstand  seismic  events. 

The  NRC  staff  communicated  with 
Stone  and  Webster,  who  was  also  the 
architect-engineer  for  the  Fitzpatrick 
facility,  to  ascertain  whether  the  con- 
ditions identified  for  Beaver  Valley 
were  also  applicable  to  Fitzpatrick.  We 
were  informed  that  since  the  same  re- 
vision of  the  same  computer  code  had 
been  used  for  t)oth  Beaver  Valley  and 
Fitzpatrick.  a  similar  problem  may  be 
anticipated.  The  NRC  Informed  the 
Licensee  of  these  facts  by  phone  on 
Friday.  March  9  and  on  Sunday. 
March  11.  1979. 

In  order  to  ascertain  the  specific  sys- 
tems at  Beaver  VaUey  that  could  be 
potentially  affected  by  this  error, 
members  of  the  NRC  staff  on  March 


10.  11  and  12  went  to  the  offices  of 
Stone  and  Webster,  the  architect-engi- 
neer of  both  Beaver  Valley  and  Fitzpa- 
trick to  review  detaUed  designs  and 
computations  for  some  of  the  piping 
systems  of  principal  potential  concern. 
Concurrently,  on  March  9,  1979  the 
Beaver  Valley  Licensee  suspended 
power  operation  of  that  facility.  Based 
on  this  more  detailed  review,  the  NRC 
staff  has  concluded  that*  until  full 
reanalysis  of  all  potentially  affected 
piping  systems  important  to  safety  has 
been  completed  with  a  piping  analysis 
computer  code  which  does  not  contain 
the  algebraic  summation  error,  the  po- 
tential for  serious  adverse  effects  at 
the  Fitzpatrick  faculty  exists  In  the 
event  of  an  earthquake  and  could  be 
sufficiently  widespread  that  the  basic 
defense  in  depth  provided  by  redun- 
dant safety  systems  may  be  compro- 
mised. 

In  view  of  the  safety  significance  of 
this  matter  as  discussed  above,  the  Di- 
rector of  the  Office  of  Nuclear  Reac- 
tor Regulation  has  concluded  that  the 
public  health  and  safety  requires  that 
an  orderly  suspension  of  operation  of 
the  facility  should  be  effected  immedi- 
ately and  that,  in  order  to  provide  ade- 
quate protection  of  public  health  and 
safety  the  facility  operation  should  be 
suspended:  (1)  Until  such  time  as  the 
piping  systems  for  all  affected  safety 
systems  have  been  reanalyzed  for 
earthquake  events  to  demonstrate  con- 
formance with  General  Design  Crite- 
rion 2  using  a  piping  analysis  comput- 
er code  which  does  not  contain  the 
error  discussed  abdve,  and  (2)  if  such 
reanalysis  indicates  that  there  are 
components  which  deviate  from  appli- 
cable ASME  Code  requirements.  untQ 
such  deviations  are  rectified. 

III. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  rules  and  Regula- 
tions in  10  CFR  Parts  2  and  50,  it  is 
hereby  ordered  That  the  Licensee  show 
cause,  in  the  manner  hereinafter  pro- 
vided. 

(1)  Why  the  licensee  should  not 
reanalyze  the  facility  piping  systems 
for  seismic  loads  on  all  potentially  af- 
fected safety  systems  using  an  appro- 
priate piping  analysis  computer  code 
which  does  not  combine  loads  algebra- 
icaUy, 

(2)  Why  the  Licensee  should  not 
make  any  modifications  to  the  facility 
piping  systems  indicated  by  such  rean- 
alysis to  b«  necessary;  and 

(3)  Why  facility  operation  should 
not  be  suspended  pending  such  reana- 
lysis and  completion  of  any  required 
modifications. 

In  view  of  the  importance  to  safety 
of  this  matter,  as  described  herein,  the 
Director  of  the  Office  of  Nuclear  Re- 
actor Regulation  has  determined  that 


tbe  public  health  and  safety  or  inter- 
est require  that  this  action  be  effective 
immediately,  pending  further  Order  of 
the  Commission.  Accordingly,  within 
48  hours  of  the  receipt  of  this  Onler. 
the  facility  shall  be  placed  in  cold 
shutdown  condition,  and  shall  remain 
in  such  mode  until  further  Order  of 
the  Commission. 

The  Licensee  may.  within  twenty 
days  of  the  date  of  this  Order,  flle  a 
written  answer  to  this  Order  under 
oath  or  affirmation.  Within  the  same 
time,  the  Licensee  or  any  interested 
person  may  request  a  hearing.  If  a 
hearing  Is  requested,  the  Commission 
will  issue  an  Order  designating  the 
time  and  place  for  hearing.  Upon  fail- 
ure of  the  Licensee  to  file  an  answer 
within  the  time  specified,  the  Direc- 
tor. Office  of  Nuclear  Reactor  Regula- 
tion will,  without  further  notice,  issue 
an  order  suspending  further  activities 
under  Operating  License  DPR-59. 

In  the  event  a  hearing  is  requested, 
the  issues  to  be  considered  at  such 
hearing  shall  be: 

Whether  operation  under  Facility 
License  No.  DPR-59  should  be  sus- 
pended until  ( 1 )  the  piping  systems  for 
all  affected  safety  systems  are  reana- 
lyzed for  earthquake  events  using  an 
appropriate  piping  analysis  computer 
code  which  does  not  combine  seismic 
loads  algebriacally.  and  until  (2)  any 
modifications  required  to  restore  the 
system  to  conformance  with  applicable 
ASME  Code  requirements  are  com- 
pleted. 

Dated  at  Bethesda.  Maryland  this 
iSth  day  of  Mardi.  1979. 

For  the  Nuclear  Regulatory  Com- 
mlasloii. 

Hakold  R.  Denton. 
Director,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  79-8169  FUed  3-16-79;  8:45  amj 
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The  Nuclear  Regulatory  Commission 
has  issued  a  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been  de- 
veloped to  describe  and  make  available 
to  the  public  methods  acceptable  to 
the  NRC  staff  of  implementing  specif- 
ic parts  of  the  Commission's  regula- 
tions and.  in  some  cases,  to  delineate 
techniques  used  by  the  staff  in  evalu- 
ating specific  problems  or  postulated 
accidents  and  to  provide  guidance  to 
applicants  concerning  certain  of  the 
information  needed  by  the  staff  in  Its 
review  of  applications  for  permits  and 
licenses. 

ReguUtory  Guide  1.132.  Revision  I. 
"Site  Investigations  for  Foundations 
of  Nuclear  Power  Plants. "  describes  in- 
vestigation   programs    for   evaluating 


NOTICES 

the  safety  of  a  site  with  regard  to  the 
performance  of  foundations  and  earth- 
works under  most  loading  conditions, 
including  earthquakes.  This  guide  has 
been  revised  as  a  result  of  public  com- 
ment and  additional  staff  review. 

C<Hnments  and  suggestions  in  con- 
nection with,(l)  items  for  inclusion  in 
guides  currently  being  developed  or  (2) 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Com- 
ments should  be  sent  to  the  Secretary 
of  the  Commission,  U.S.  Nuclear  Reg- 
ulatory Commission.  Washington.  D.C. 
20555.  Attention:  Docketing  and  Serv- 
ice Branch. 

Regulatory  guides  are  available  for 
Inspection  at  the  Commission's  Public 
E>ocument  Room.  1717  H  Street  NW., 
Washington,  D.C.  Requests  for  single 
copies  of  the  latest  revision  of  Issued 
guides  (which  may  be  reproduced)  or 
for  placement  on  an  automatic  distri- 
bution list  for  single  copies  of  futiire 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20556.  Attention:  Director.  Divi- 
sion of  Technical  Information  and 
Document  Control.  Telephone  re- 
quests cannot  be  accommodated.  Reg- 
ulatory guides  are  not  copyrighted, 
and  Commission  i^sproval  is  not  re- 
quired to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  this 
12th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

ROBEBT  B.  MiNOGUS. 

Director.  Office  of 
Standards  Development 
(FR  Doc  79-8186  FUed  3-16-79;  8:45  amj 
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[Docket  No.  50-280] 

VMGINIA  ElCCrtIC  AND  POWBI  CO.  (SUUY 
rawn  CTATION,  UMT  I) 

Order  To  Show  Cowm 


The  Virginia  Electric  and  Power 
Company  (the  licensee)  Is  the  holder 
of  Facility  Operating  License  No. 
DPR-32  which  authorizes  operation  of 
the  Surry  Power  Station.  Unit  1  (the 
facility)  at  power  levels  up  to  2441 
megawatts  thermal  (rated  power).  The 
facility,  which  Is  located  at  the  Licens- 
ee's site  in  Surry  County.  Virginia,  Is  a 
pressurized  water  reactor  used  for  the 
commercial  generation  of  electricity. 

n. 

In  the  course  of  evaluation  of  cer- 
tain piping  design  defldencles  in  con- 
nection with  the  Beaver  Valley  Power 
Station.  Docket  50-334.  significant  dis- 
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crepancies  were  observed  between  the 
original  piping  analysis  computer  code 
used  to  analyze  earthquake  loads  by 
Stone  and  Webster,  the  architect-engi- 
neo-  for  that  facility,  and  a  currently 
acceptable  computer  code  developed 
for  this  purpose. 

In  the  course  of  a  meeting  on  March 
8.  1979  to  discuss  these  matters,  the 
Beaver  Valley  Licensee  informed  the 
NRC  staff  that  the  difference  in  pre- 
dicted piping  stresses  between  the  two 
computer  codes  is  attributable  to  the 
fact  that  the  piping  analysis  code  used 
for  a  number  of  piping  systems  in  that 
facility  uses  an  algebraic  summation 
of  the  loads  predicted  separately  by 
the  computer  code  for  both  the  hori- 
zontal component  and  for  the  vertical 
component  of  seismic  events.  Tills  In- 
correct treatment  of  such  loads  was 
not  recognized  at  that  time.  Such 
loads  should  not  be  algebraically 
added  (with  predicted  loads  in  the  neg- 
ative direction  offsetting  predicted 
loads  in  the  positive  direction)  unless 
far  more  complex  time-history  analy- 
ses are  performed.  Rather,  to  properly 
tux»unt  for  the  effects  of  earthquakes, 
as  required  by  Cxeneral  £>esign  CMte- 
rion  2  .for  systems  important  to  safety, 
such  loads  should  be  combined  abso- 
lutely or.  as  is  the  case  In  the  newer 
codes,  using  techniques  such  as  the 
square  root  of  the  sum  of  the  squares. 
This  conforms  to  current  industry 
practice. 

The  Inappropriate  analytical  treat- 
ment of  load  combinations  discussed 
above  becomes  significant  for  piping 
nms  In  which  the  horizontal  seismic 
component  can  have  both  horizontal 
and  vertical  components  on  piping  sys- 
tems, and  the  vertical  seismic  compo- 
nent also  has  both  horizontal  and  ver- 
tical components.  It  Is  in  these  runs 
that  the  predicted  earthquake  loads 
may  differ  signlflcantly. 

Although  the  greatest  differences  In 
predicted  loads  would  tend  to  be  limit- 
ed to  localized  stresses  in  pipe  sup- 
ports and  restraints  or  in  weld  attach- 
ments to  pipes,  there  could  be  a  sub- 
stantial number  of  areas  of  high  stress 
In  piping,  as  well  as  a  number  of  areas 
In  which  there  Is  potential  for  damage 
to  adjacent  restraints  or  supports, 
which  could  have  significant  adverse 
effects  on  the  ability  of  the  piping 
system  to  withstand  seismic  events. 

The  NRC  staff  communicated  with 
Stone  and  Webster,  who  was  also  the 
architect-engineer  for  the  Surry  facili- 
ty, to  ascertain  whether  the  conditions 
identified  for  Beaver  Valley  were  also 
applicable  to  Surry.  We  were  informed 
that  since  the  same  revision  of  the 
same  computer  code  had  been  used  for 
both  Beaver  Valley  and  Surry,  a  simi- 
lar problem  may  be  anticipated.  The 
NRC  informed  the  Licensee  of  these 
facts  by  phone  on  Friday,  March  9  and 
on  Simday,  March  11,  1979. 
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In  order  to  ascertain  the  specific  sys- 
tems at  Beaver  Valley  that  could  be 
potentially  affected  by  this  error, 
members  of  the  NRC  staff  on  Biarch 
10.  11  and  12  went  to  the  offices  of 
Stone  and  Webster,  the  architect-engi- 
neer of  both  Beaver  VaUey  and  Surry 
to  review  detailed  designs  and  compu- 
tations for  some  of  the  piping  systems 
of  principal  potential  concern.  Conciir- 
rently.  on  March  9.  1979  the  Beaver 
Valley  Licensee  suspended  power  oper- 
ation of  that  facility.  Based  on  this 
more  detailed  review,  the  NRC  staff 
has  concluded  that  until  full  reanaly- 
sis  of  all  potentially  affected  piping 
■ystems  Important  to  safety  has  been 
completed  with  a  piping  analysis  com- 
puter code  which  does  not  contain  the 
algebraic  summation  error,  the  poten- 
tial for  serious  adverse  effects  at  the 
Surry  facility  exists  in  the  event  of  an 
earthquake  and  coiild  be  sufficiently 
widespread  that  the  l>asic  defense  in 
depth  provided  by  redundant  safety 
systems  may  be  compromised. 

In  view  of  the  safety  significance  of 
this  matter  as  discussed  above,  the  Di- 
rector of  the  Office  of  Nuclear  Reac- 
tor Regiilation  has  concluded  that  the 
public  health  and  safety  requires  that 
an  orderly  suspension  of  operation  of 
the  facility  should  be  effected  Immedi- 
ately and  that,  in  order  to  provide  ade- 
quate protection  of  public  health  and 
safety  the  facility  operation  should  be 
suspended:  (1)  until  such  time  as  the 
piping  systems  for  all  affected  safety 
systems  have  been  reanalyzed  for 
earthquake  events  to  demonstrate  con- 
formance with  General  E>eslgn  Crite- 
rion 2  using  a  piping  analysis  comput- 
er code  which  does  not  contain  the 
error  discussed  atwve.  and  (2)  if  such 
reanalysis  indicates  that  there  are 
components  which  deviate  from  appli- 
cable ASME  Code  requirements,  until 
such  deviations  are  rectified. 

in. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  Rules  and  Regula- 
tions in  10  CFR  Parts  2  and  50.  it  is 
hereby  ordered  That  the  Licensee  show 
cause,  in  the  manner  hereinafter  pro- 
vided. 

(1)  Why  the  Licensee  should  not 
reanalyze  the  facility  piping  systems 
for  seismic  loads  on  all  potentially  af- 
fected safety  systems  using  an  appro- 
priate piping  analysis  computer  code 
which  does  not  combine  loads  algebra- 
icaUy; 

(2)  Why  the  Licensee  should  not 
make  any  modifications  to  the  facility 
piping  systems  indicated  by  such  rean- 
alysis to  be  necessary;  and 

(3)  Why  facility  operation  should 
not  be  suspended  pending  such  reana- 
lysis and  completion  of  any  required 
modifications. 


NOTICES 

In  view  of  the  importance  to  safety 
of  this  matter,  as  described  herein,  the 
Director  of  the  Office  of  Nuclear  Re- 
actor Regulation  has  determined  that 
the  public  health  and  safety  or  inter- 
est require  that  this  action  l)e  effective 
Immediately,  pending  further  Order  of 
the  Commission.  Accordingly,  within 
48  hours  of  the  receipt  of  this  Order, 
the  facility  shall  be  placed  in  cold 
shutdown  condition,  and  shall  remain 
in  such  mode  until  fiulher  Order  of 
the  Commission. 

The  Licensee  may.  within  twenty 
days  of  the  date  of  this  Order.  fUe  a 
written  answer  to  this  Order  under 
oath  or  affirmation.  Within  the  same 
time,  the  Licensee  or  any  interested 
person  may  request  a  hearing.  If  a 
hearing  Is  requested,  the  Commission 
will  issue  an  Order  designating  the 
time  and  place  for  hearing.  Upon  fail- 
«ure  of  the  Licensee  to  file  an  answer 
within  the  time  specified,  the  Direc- 
tor, Office  of  Nuclear  Reactor  Regula- 
tion will,  without  further  notice,  issue 
an  order  suspending  further  activities 
under  Operating  License  DPR-32. 

In  the  event  a  hearing  is  requested, 
the  Issues  to  be  considered  at  such 
hearing  shall  be: 

Whether  operation  under  Facility 
License  No.  DPR-32  should  be  sus- 
pended until  ( 1 )  the  piping  systems  for 
all  affected  safety  systems  are  reana- 
lyzed for  earthquake  events  using  an 
appropriate  piping  analysis  computer 
code  which  does  not  combine  seismic 
loads  algebraically,  and  until  (2)  any 
modifications  required  to  restore  the 
system  to  conformance  with  applicable 
ASME  Code  requirements  are  com- 
pleted. 

Dated  at  Bethesda.  Maryland  this 
13th  day  of  March,  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

HaKOLD  R.  DDfTOIf. 

Director.  Office  of 
Nuclear  Reactor  Reffulatioru 

[FR  Doc.  79-«lM  FUed  3-16-79:  8:45  am] 
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AOVISOIY  COMMiTTIi  ON  tEAaO*  SAR. 
OUAIOS,  SUtCOMMITTfi  ON  COMMNA- 
nOH  OF  DYNAMIC  LOAOS 


nonconformance   with   NRC   require* 
menu  for  withstanding  earthquakes. 

In  accordance  with  the  procediu^a 
outlined  in  the  Fkddial  Register  on 
October  4,  1978,  (43  FR  45926).  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran- 
script Is  t>elng  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub- 
committee, its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state- 
ments should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar- 
rangements can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  t>e  as  follows:  Tuesday.  April  13. 
1979.  10:30  o-m.  until  the  conclusion  of 
butinets. 

The  Subcommittee  may  meet  in  Ex- 
ecutive Session,  with  any  of  its  consul- 
tants who  may  be  present,  to  explore 
and  exchange  their  preliminary  opin- 
ions regarding  matters  which  should 
be  considered  during  the  meeting. 

At  the  conclusion  of  the  Executive 
Session,  the  Subcommittee  will  hear 
presenUtions  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
and  their  consultants,  pertinent  to 
this  review. 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed- 
eral Employee  for  this  meeting,  Mr. 
Elpidio  a.  Igne.  (telephone  202/634- 
3314)  between  8:15  a.m.  and  5:00  p.m., 
EST. 

Dated:  March  15, 1979. 

JOHM  C.  HOTLK. 

Advisory  Committee 
Management  Officer. 

[FR  Doc.  79-«330  PUed  S-lft-7»:  8:45  am] 


The  ACRS  Subcommittee  on  Combi- 
nation of  Dynamic  Loads  will  hold  an 
ad  hoc  open  meeting  on  April  3,  1979 
in  room  1046.  1717  H  St..  N.W.,  Wash- 
ington. D.C.  to  review  the  technical 
basis  of  the  NRC  Staff  Order  to  shut 
down  five  nuclear  plants  due  to  some 
safety-related  piping  systems  being  in 
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[Docket  No.  50-2811 

VKOMU  ELfCniC  AND  POWn  CO.  (SUttY 
POWa  HATION,  UMT  2) 


Or^arl* 


The  Virginia  Electric  and  Power 
Company  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No. 
DPR-37  which  authorizes  operation  of 
the  Surry  Power  SUtlon.  Unit  2  (the 
facility)  at  power  levels  up  to  2441 
megawatts  thermal  (rated  power).  The 


facility,  which  is  located  at  the  Licens- 
ee's site  in  Surry  County.  Virginia,  is  a 
pressurized  water  reactor  used  for  the 
commercial  generation  of  electricity. 
The  facility  Is  presently  shut  down  for 
steam  generator  repairs. 

n. 

In  the  course  of  evaluation  of  cer- 
tain piping  design  deficiencies  in  con- 
nection with  the  Beaver  Valley  Power 
SUtion,  Docket  50-334.  significant  dis- 
crepancies were  observed  between  the 
original  piping  analysis  computer  code 
used  to  analyze  earthquake  loads  by 
Stone  and  Webster,  the  architect-engi- 
neer for  that  facility,  and  a  currently 
acceptable  computer  code  developed 
for  this  purpose. 

In  the  course  of  a  meeting  on  March 
8.  1979  to  discuss  these  matters,  the 
Beaver  Valley  Licensee  informed  the 
NRC  staff  that  the  difference  in  pre- 
dicted piping  stresses  between  the  two 
computer  codes  Is  attributable  to  the 
fact  that  the  piping  analysis  code  used 
for  a  number  of  piping  systems  in  that 
facility  uses  an  algebraic  summation 
of  the  loads  predicted  separately  by 
the  computer  code  for  both  the  hori- 
zontal component  and  for  the  vertical 
component  of  seismic  events.  This  in- 
correct treatment  of  such  loads  was 
not  recognized  at  that  time.  Such 
loads  should  not  be  algebraically 
added  (with  predicted  loads  in  the  neg- 
ative direction  offsetting  predicted 
loads  in  the  positive  direction)  unless 
far  more  complex  time-history  analy- 
ses are  performed.  Rather,  to  properly 
account  for  the  effects  of  earthquakes. 
as  required  by  General  Design  Crite- 
rion 2  for  systems  Important  to  safety, 
such  loads  should  be  combined  abso- 
lutely or,  as  is  the  case  in  the  newer 
codes,  using  techniques  such  as  the 
square  root  of  the  sum  of  the  squares. 
This  conforms  to  current  industry 
practice. 

The  inappropriate  analytical  treat- 
ment of  load  combinations  discussed 
above  becomes  significant  for  piping 
runs  in  which  the  horizontal  seismic 
component  can  have  both  horizontal 
and  vertical  components  on  piping  sys- 
tems, and  the  vertical  seismic  compo- 
nent also  has  both  horizontal  and  ver- 
tical components.  It  is  in  these  runs 
that  the  predicted  earthquake  loads 
may  differ  significantly. 

Although  the  greatest  differences  in 
predicted  loads  would  tend  to  be  limit- 
ed to  localized  stresses  in  pipe  sup- 
ports and  restraints  or  in  weld  attach- 
ments to  pipes,  there  could  be  a  sub- 
stantial number  of  areas  of  high  stress 
in  piping,  as  well  as  a  number  of  areas 
in  which  there  is  potential  for  damage 
to  adjacent  restraints  or  supports, 
which  could  have  significant  adverse 
effects  on  the  ability  of  the  piping 
system  to  withstand  seismic  events. 


NOTICES 

The  NRC  staff  communicated  with 
Stone  and  Webster,  who  was  also  the 
architect-engineer  for  the  Surry  facili- 
ty, to  ascertain  whether  the  conditions 
identified  for  Beaver  Valley  were  also 
applicable  to  Surry.  We  were  informed 
that  since  the  same  revision  of  the 
same  computer  code  had  been  used  for 
both  Beaver  Valley  and  Surry,  a  simi- 
lar problem  may  be  anticipated.  The 
NRC  informed  the  Licensee  of  these 
facts  by  phone  on  Friday.  March  9  and 
on  Sunday.  March  11. 1979. 

In  order  to  ascertain  the  specific  sys- 
tems at  Beaver  Valley  that  could  l>e 
potentially  affected  by  this  error, 
members  of  the  NRC  staff  on  March 
10.  11  and  12  went  to  the  offices  of 
Stone  and  Webster,  the  architect-engi- 
neer of  both  Beaver  Valley  and  Surry 
to  review  detailed  designs  and  compu- 
tations for  some  of  the  piping  systems 
of  principal  potential  concern.  Concur- 
rently, on  March  9.  1979  the  Beaver 
Valley  Licensee  suspended  power  oi>er- 
atlon  of  that  facility.  Based  on  this 
more  detailed  review,  the  NRC  staff 
has  concluded  that  until  full  reanaly- 
sis of  all  potentially  affected  piping 
systems  important  to  safety  has  been 
completed  with  a  piping  analysis  com- 
puter code  which  does  not  contain  the 
algebraic  simunation  error,  the  poten- 
tial for  serious  adverse  effects  at  the 
Surry  facility  exists  in  the  event  of  an 
earthquake  and  could  be  sufficiently 
widespread  that  the  basic  defense  in 
depth  provided  by  redundant  safety 
systems  may  be  compromised. 

In  view  of  the  safety  significance  of 
this  matter  as  discussed  above,  the  Di- 
rector of  the  Office  of  Nuclear  Reac- 
tor Regulation  has  concluded  that  the 
public  health  and  safety  requires  that 
the  present  suspension  of  operation  of 
the  facility  should  be  continued:  (1) 
until  such  time  as  the  piping  systems 
for  all  affected  safety  systems  have 
been  reanalyzed  for  earthquake  events 
to  demonstrate  conformance  with 
General  Design  Criterion  2  using  a 
piping  analysis  computer  code  which 
does  not  contain  the  error  discussed 
above,  and  (2)  if  such  reanalysis  indi- 
cates that  there  are  components  which 
deviate  from  applicable  ASME  Code 
requirements,  until  such  deviations 
are  rectified. 

ra. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  Rules  and  R^xila- 
tions  in  10  CFR  Parts  2  and  50.  it  is 
hereby  ordered  that  the  Licensee  show 
cause,  in  the  manner  hereinafter  pro- 
vided. 

(1)  Why  the  Licensee  should  not 
reanalyze  the  facility  piping  systems 
for  seismic  loads  on  all  potentially  af- 
fected safety  systems  using  an  appro- 
priate piping  analysis  computer  code 
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which  does  not  combine  loads  algebra- 
ically: 

(2)  Why  the  Licensee  should  not 
make  any  modifications  to  the  facility 
piping  systems  indicated  by  such  rean- 
alysis to  t>e  necessary;  and 

(3)  Why  facility  operation  should 
not  be  suspended  pending  such  reana- 
lysis and  completion  of  any  required 
modifications. 

In  view  of  the  importance  to  safety 
of  this  matter,  as  described  herein,  the 
Director  of  the  Office  of  Nuclear  Re- 
actor Regulation  has  determined  that 
the  public  health  and  safety  or  inter- 
est require  that  this  action  be  effective 
immediately,  pending  further  Order  of 
the  Commission.  Accordingly,  the  fa- 
cility shall  remain  shut  down  until 
further  Order  of  the  Commission. 

The  Licensee  may,  within  twenty 
days  of  the  date  of  this  Order,  fUe  a 
written  answer  to  this  Order  under 
oath  or  affirmation.  Within  the  same 
time,  the  Licensee  or  any  interested 
person  may  request  a  hearing.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the 
time  and  place  for  hearing.  Upon  fail- 
ure of  the  Licensee  to  file  an  answer 
within  the  time  specified,  the  Direc- 
tor, Office  of  Nuclear  Reactor  Regula- 
tion will,  without  further  notice,  issue 
an  order  suspending  further  activities 
under  Operating  License  DPR-37, 

In  the  event  a  hearing  Is  requested, 
the  Issues  to  be  considered  at  such 
hearing  shaU  be: 

Whether  operation  under  Facility 
License  No.  DPR-37  should  be  sus- 
pended until  (1)  the  piping  systems  for 
all  affected  safety  systems  are  reana- 
lyzed for  earthquake  events  using  an 
appropriate  piping  analysis  computer 
code  which  does  not  combine  seismic 
loads  algebraically,  and  until  (2)  any 
modifications  required  to  restore  the 
system  to  conformance  with  applicable 
ASME  Code  requirements  are  com- 
pleted. 

Dated  at  Bethesda,  Maryland  this 
13th  day  of  March  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Harold  R.  DEirroN , 
Director.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  79-8167  FUed  S-16-79:  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
-  BUDGET 

AeancY  rciMS  UNoet  ievkw 

Backgrouhd 

When  executive  departments  and 
agencies  propose  public  use  forms,  re- 
porting, or  recordkeeping  require- 
ments, the  Office  of  Management  and 
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Budcet  (OMB)  reviews  and  acts  on 
those  requirements  under  the  Federal 
Reports  Act  144  U.S.C..  Chapter  35). 
Departments  and  agencies  use  a 
number  of  techniques  including  public 
hearings  to  consult  with  the  public  on 
significant  reporting  requirements 
before  seeking  OMB  approval.  OMB  In 
carrying  out  its  responsibility  under 
the  Act  also  considers  comments  on 
the  forms  and  recordkeeping  require- 
ments that  will  affect  the  public. 

List  or  Forms  Uhder  Rcvirw 

Every  Monday  and  Thursday  OMB 
publishes  a  list  of  the  agency  forms  re- 
ceived for  review  since  the  last  list  was 
published.  The  list  has  all  the  entries 
for  one  agency  together  and  grouped 
Into  new  forms,  revisions,  or  exten- 
sions. Each  entry  contains  the  follow- 
ing information: 

The  name  and  telephone  number  of 
the  agency  clearance  officer;  the  office 
of  the  agency  issuing  this  form;  the 
title  of  the  form;  the  agency  form 
number,  if  applicable;  how  often  the 
form  must  be  filled  out;  who  will  be  re- 
quired or  asked  to  report;  an  estimate 
of  the  number  of  forms  that  will  be 
filled  out;  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form;  and  the  name  and  telephone 
number  of  the  person  or  office  respon- 
sible for  OMB  review. 

Reporting  or  recordkeeping  require- 
ments that  appear  to  raise  no  signifi- 
cant issues  are  approved  promptly.  In 
addition,  most  repetitive  reporting  re- 
quirements or  forms  that  require  one 
half  hour  or  less  to  complete  and  a 
total  of  20,000  hours  or  less  annually 
will  be  approved  ten  business  days 
after  this  notice  Is  published  unless 
specific  issues  are  raised;  such  forms 
are  identified  in  the  list  by  an  asterisk 

COMMXHTS  AND  QUESTIONS 

Copies  of  the  proposed  forms  may  be 
obtained  from  the  agency  clearance 
officer  whose  name  and  telephone 
number  appear  under  the  agency 
name.  Comments  and  questions  about 
the  items  on  this  list  should  be  direct- 
ed to  the  OMB  reviewer  or  office 
listed  at  the  end  of  each  entry. 

The  timing  and  format  of  this  notice 
have  been  changed  to  make  the  publi- 
cation of  the  notice  predictable  and  to 
give  a  clearer  explanation  of  this  proc- 
ess to  the  public  If  you  have  com- 
ments and  suggestions  for  further  im- 
provements to  this  notice,  please  send 
them  to  Stanley  E.  Morris.  Deputy  As- 
sociate Director  for  Regulatory  Policy 
and  Reports  Management.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  Northwest,  Washington,  D.C. 
20503. 


Nonces 

Department  of  Afrlculture 

(Agency  Clearance  Of  fleer— Donald 
W.  Barrowman— 447-6202) 

REVISIONS 

Economics.    Statistics,    and    Coopera- 
tives Service 
Chicken  and  Egg  Report 
Monthly 
Egg  producers 

57.600  responses,  5.760  hours 
Ellett.  C.  A..  395-5080 

Department  of  Commerec 

(Agency  Clearance  Officer— EkJward 
Michaels-377-4217) 

irrw  roRMS 

Bureau  of  the  Census 

Pollowup  Questionnaire  for  the  Popu- 
lation Coverage  Check;  1990  Census 

D-841(X);  D-«41A(X) 

Single  time 

Households  In  dress  rehearsal  areas  In 
CO,  VA 

2.700  responses,  540  hours 

Off.  of  Federal  Statistical  Policy  and 
Standard,  673-7974 

Bureau  of  the  Census 

Census  Forms— 1979,  Puerto  Rico  Pre- 
test Census 

I>-1PR  (X)— D-IPR(X) 

Single  time 

All  Households  in  the  pretest  census 
area 

14,000  responses.  7,000  hours 

Off.  of  Federal  Statistical  Policy  and 
Standard.  673-7974 

Industry  and  Trade  Administration 
Rubber  and  Plastics  Protective  Foot- 
wear 
ITA-9020 
Single  time 

Producers  of  Protective  Footwear 
20  responses,  10  hours 
Caywood.  D.  P..  395-6140 

Maritime  Administration 
Presidential   Oil   Pollution  Insurance 

Study 
Single  time 
Oil   Pollution   Insurance  Buyers  and 

Sellers 
Caywood.  D.  P.,  395-6140 

RKVISIOHS 

Bureau  of  Economic  Analysis 

Interim  Survey  of  Foreign  Direct  In- 
vestment in  the  U.S.— 1978 

BE-15 

Annually 

Foreign  owned  UJS.  business  enter- 
prises 

1.500  responses.  4.500  hours 

Off.  of  Federal  Statistical  Policy  and 
Standard.  673-7974 

Bureau  of  the  Census,  Plumbing  Fix- 
tures (Production.  Shipments,  and 
Stocks) 

MQ-34E 

Quarterly 


Manufacturers  of  plumbing  flxtures 
500  responses,  250  hours 
Caywood.  DP..  395-6140 

Bureau  of  the  Census 

Applicant  Information.  Selection  Aid 

Validation  Study 
D-426 
Single  time 
Applicants    taking    written    test    for 

census  Jobs 
160.000.  responses  13,333  hours 
Caywood.  D.  P..  395-6140 

KXTEM8ION8 

Bureau  of  the  Census 

Backlog  of  Aircraft,  Space  Vehicles. 

Missies,  and  Selected  Parts 
MQ-37D 
Quarterly 
Manufacturers    of    complete    aircraft 

and  engines 
260  responses.  260  hours 
Off.  of  Federal  SUtlstical  Policy  and 

Standard.  673-7974 

Bureau  of  the  Census 

Aircraft  Engines— Shipments 

M-37C 

Monthly 

Civilian  aircraft  engine  manufacturers 

84  responses.  33  hours 

Caywood,  D.  P.,  395-6140 

Bureau  of  the  Census 

Complete  Aircraft  Plant  Report 

M-370 

Monthly 

Civilian  aircraft  manufacturers 

312  responses.  78  hours 

Caywood.  D.  P..  395-6140 

National  Oceanic  and  Atmospheric 
Administration 

Recreational  Fisheries  Investigations 
Fishing  Log 

NOAA  88-904 

On  occasion 

Recreational  fishermen  and  boat  cap- 
tains 

10,000  responses,  333  hours 

Caywood,  D.  P.,  395-6140 

Department  of  Health,  Education,  and 
Welfare 

(Agency  CHearance  Officer— Peter 
Gness— 24S-7488) 

nw  FORMS 

Alcohol.  Drug  Abuse  and  Mental 
Health  Administration 

National  Survey  on  Drug  Abuse  (Na- 
tionwide Survey) 

ADM  T  16-1  and  ADM  T  16-2 

Single  time 

Individuals  in  households 

6,8(X)  responses,  5,644  hours 

Richard  Eisinger,  395-3214 

Health  Care  Financing  Administrator 

(Departmental) 
Evaluation  of  Professional  Standard 

Review  Organization  Medical  Care 

Evaluation  Studies  and  Benefit-Cost 

Substudy 


HCFA-M.  LOG.  and  90A 
Single  time 

PSRO's  and  hospital  delegated  to  per- 
form MCE  studies 
1.208  resonses.  10.773  hours 
Richard  Eisinger,  395-3214 

Dcpaitnent  of  Housing  and  Urtea 
Derelopinent 

(Agency  Clearance  Of ficer-^ohn 
Kalagher— 755-5184) 

mcwroHMS 

Policy  Development  and  Research 

A  Survey  of  Eligible.  Enrolled  and  Not 
Paid  Clients  of  the  Housing  Allow- 
ance Program 

Single  time 

Eligible  enrolled  not  paid  households 

1.300  responses,  455  hours 

Strasser.  A..  895-5080 

Natioaal  Science  FoundatioB 

(Agency  Clearance  Officer— Herman 
Fleming— 634-4070) 

nwroBMB 

Surveys  for  Study  of  Postdoctorals  in 

Science  and  Engineering 
Single  time 

Doctoral  scientists  and  engineers 
10.500  responses.  4.400  hours 
Office   of   Federal   SUtlstical   Policy 

and  Standard.  673-7974 

RailnMd  Retirement  Board 

(Agency  Clearance  Officer— W.  V. 
Radesk— 312-751-4690) 

Bxvisioirs 

Employer's  Quarterly  or  Annual 
Report  of  Contributions  Under  the 
RUIA 

DC-1 

Annually 

Railroad  employers 

2.600  responses.  866  houn 

Reese.  B.  P..  395-6132 

Notice  of  Death   and  Statement  of 

Compensation 
AA-12 
On  occasion 
Railroad  employers 
6.000  responses,  833  hours 
Reese,  B.  P..  395-6132 

Request  for  Medical  Payment 

O-740 

On  occasion 

Medicare  claimant 

1,300,000  responses.  216.666  hours 

Reese.  B.  F.,  395-6132 

Stamlet  E.  Morris. 
Deputy   Auociate   Director  for 
Reavlatory  PotUm  and  Report* 
Management 
C7R  Doc.  79-8269  POed  S-ie-7»;  8:48  ami 
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OmCE  OF  THE  SPEOAL  UPtE- 
SBITATIVE  FOt  TRADE  NEGOTIA- 
TIONS 

TKADI  POUCY  nAIV  OOMMITTH 


AOENCT:  Office  of  the  Special  Rep- 
resentative for  Trade  Negotiations. 

ACTION:  Notice  of  Possible  Realloca- 
tion of  Specialty  Steel  Quota  Short- 
falls. 

SUMMARY:  Written  comments  are 
solicited  from  interested  parties  on  the 
possible  reallocation,  within  certain 
quota  categories,  from  suppliers  who 
are  not  likely  to  export  the  quantity 
of  steel  which  would  fill  the  current 
quota  assigned  to  them,  to  other  sup- 
pliers who  are  able  to  supply  addition- 
al steeL 

DATES:  Comments  should  be  received 
by  or  before  March  29. 1979. 

ADDRESSES:  Comments  should  be 
sent  to  the  Secretary.  Trade  Policy 
Staff  Committee.  Room  728.  Office  of 


16515 

the  %>eciml  representative  for  Trade 
NegoUoations.  1800  O  Street.  N.W.. 
Washington.  D.C.  20506. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Karen  Alleman.  Room  725.  Office  of 
the  q>ecial  Representative  for  Trade 
Negotiations.  1800  O  Street.  N.W.. 
Washington.  D.C.  20506.  (202-395- 
7203). 

SUPPLEB4ENTARY  INFORMATION: 
By  Proclamation  4445  of  June  11, 
1976,  (41  FR  24101).  as  modified,  the 
President  proclaimed  import  relief  for 
the  domestic  q)ecialty  steel  industry 
for  a  period  of  three  years  in  the  form 
of  an  Orderly  Maiiceting  Agreement 
with  Japan  and  quotas  on  imports 
from  other  foreign  suppliers.  Head- 
note  2  of  Subpart  A.  part  2  of  the  Ap- 
pendix to  the  Tariff  Schedules  of  the 
United  States  (TSUS)  gives  the  Spe- 
cial Representative  for  Trade  Negotia- 
tions the  authcHlty  to  reallocate  short- 
falls during  the  last  three  months  of 
each  quoU  year.  This  notice  identifies 
likely  shortfalls  in  relation  to  quota 
quantities  for  the  current  restraint 
period  (June  14,  1978— June  13,  1979) 
as  listed  below: 


Supplier 

QuoU  quantity 

forSd 
natralnt  pertod 

Wtttttntta 
June  IS,  1979 

Potential 
diortfall 

,     TSUS  item 

Inahorttooe 

ni.M  (ibeet  and  (trip) 

nmw^mAM 

■  IM 

Indiorttona 
1.661 

• 

MT 

• 

U61 

• 

Mff 

a 

• 

fSoI    !• 

1 

MS.SI  (iriAte). 

■  1                  MS 

■         1 

•  too 

923.23  (bw) 

art   »•        

-M*.                                                             S 

923  J«  (alloy  tool  sted) 

—              « 

'Countriet  enUtled  to  the  rate  of  duty  la  latea  of  duty  ««»»— «" 
the  United  Statea.  ^^  w-™™ 


nunbend  a  of  the  TMtff  aebedulea  of 


Estimated  charges  by  June  13.  1979 
are  extrapolated  from  actual  charges 
against  each  quota  quantity  through 
February  16. 1979. 

For  each  of  the  specialty  steel  prod- 
uct categories  in  which  likely  short- 
falls by  some  suppliers  are  projected, 
there  are  other  suppliers  who  may  be 
able  to  ship  amoimts  in  excess  of  the 
quotas  now  allocated  to  them  and  thus 
would  benefit  from  any  reallocatins 
made.  These  suppliers  are: 


TSUS  Item 


Supplier 


93S  JO  ((beet  and 
•tilp). 


European  Eoooamle 

Community. 
Other  Oohmm  Icountriea. 


933.31  (i>late). 


n8.a3(bar). 


Kuntpeaa  ■oonomic 

Ooamuntty. 
Other  Column  1  oountrlea. 
Buropean  Boooomle 

Cooununlty. 


088.31  (alloy  tool 
ateel). 


Other  Column  1  eountrtoa. 
Boorpean  ■oonomle 
Coonmnlty. 


Other  Cohmml 


William  B.  Kbxt.  Jr.. 
Chairman, 
Trade  PoUcy  Staff  Committee. 
(FR  Doc.  79-8142  FOed  8-16-79;  8:48  am] 


pnoui  umsm.  vol  4<  Na  S4  mompay.  lutcH  it,  1979 


PfOetAL  lEOISTH.  VOL  44,  MX.  S4    MONDAY,  IMA8CH  19,  1979 


UMI 


16516 

[8010-01-M] 

SECURITIES  AND  EXCHANGE 
'     COMMISSION 

IRel.  No.  30945:  70-6277] 

AMEtlCAN  CUCntlC  POWU  CO.,  INC 

fropoMi  ItMt  H«ldinfl  Coinpony  Act  a*  S«ir«ty 

fof  Operating  Swb«idi«ry 

March  6,  1979. 

Notice  is  hereby  given  that  Ameri- 
can Electric  Power  Company.  Inc. 
( "AEP").  2  Broadway,  New  York.  New 
York  10004.  a  registered  holding  com- 
pany, has  filed  with  this  Commission  a 
declaration  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  Sections  12(b)  and 
12(f)  of  the  Act  and  Rule  45  promul- 
gated thereunder  as  applicable  to  the 
proposed  transaction.  All  Interested 
persons  are  referred  to  the  declara- 
tion, which  is  simunarlzed  t)elow.  for  a 
complete  statement  of  the  proposed 
transaction. 

AEP  proposes  to  act  as  surety  for 
Ohio  Power  Company  ("Ohio  Power"), 
an  electric  utility  subsidiary  of  AEP. 
in  connection  with  an  Ohio  Power  rate 
proceeding  now  pending  before  the 
Public  Utilities  Commission  of  Ohio 
("Ohio  Commission").  On  March  31, 
1978.  Ohio  Power  filed  with  the  Ohio 
Commission  a  Notice  of  Intent  to  file 
new  increased  rates  for  electric  service 
in  Ohio,  and  filed  its  main  rate  case  on 
June  30.  1978.  It  now  appears  probable 
that  the  Ohio  Commission  will  l>e 
unable  to  complete  its  investigation  of 
such  rate  case  by  March  31,  1979.  the 
date  on  suid  after  which  the  new  rates 
may  be  made  effective,  subject  to  the 
posting  by  Ohio  Power  of  an  appropri- 
ate undertaking  under  Ohio  statutes 
to  insure  the  making  of  refunds  in  the 
event  the  Ohio  Conunlsslon's  final 
order  should  so  require. 

Ohio  Power  filed  a  form  of  such  un- 
dertaking with  the  Ohio  Conunlssion 
-  in  February  1979.  This  form  has  not 
yet  been  accepted  by  the  Ohio  Com- 
mission, nor  has  any  other  form  of  un- 
dertaking been  prescribed  by  It.  It  is 
possible  the  Ohio  Commission  will  re- 
quire AEP  to  act  as  surety  for  Ohio 
Power  or  will  require  the  posting  of  a 
commerical  bond.  If  a  commercial 
bond  is  required.  Ohio  Power  may  be 
unable  to  procure  the  same  without 
AEP's  acting  as  surety  thereon. 

The  purpose  of  the  proposed  trans- 
action is  to  enable  Ohio  Power,  as  per- 
mitted by  Ohio  law.  to  begin  applying 
the  new  increased  rates  prior  to  the 
completion  of  the  Ohio  Commission's 
investigation,  hearing  and  decision 
thereon.  It  Is  expected  that  the 
amount  of  the  bond  or  surety  agree- 
ment required  will  not  exceed 
$100,000,000.  the  approximate  annual 
amount  of  additional  revenue  that 
would  be  collected  subject  to  refund. 
AEP  requests  authorization  to  act  as 
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surety  for  Ohio  Power  for  up  to 
$100,000,000  as  may  be  required  by  the 
Ohio  Commission  and/or  a  commer- 
cial bonding  company  in  connection 
with  the  undertaking  to  be  supplied  by 
Ohio  Power.  There  will  be  no  fees  or 
charges  paid  by  Ohio  Power  to  AEP  In 
connection  with  such  suretyship. 

The  fees  and  expenses  to  be  incurred 
In  connection  with  the  proposed  trans- 
action are  estimated  at  $2,500.  It  is 
stated  that  no  state  commission  and 
no  federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 

Notice  Is  further  given  that  any  In- 
terested person  may.  not  later  than 
March  29,  1979,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  Issues 
of  fact  or  law  raised  by  said  declara- 
tion which  he  desires  to  controvert;  or 
he  may  request  that  he  toe  notified  if 
the  Commission  should  order  a  hear- 
ing thereon.  Any  such  request  should 
be  addressed:  Secretary.  Secvuities  and 
Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personnally  or  by 
mail  upon  the  declarant  at  the  above- 
stated  address,  and  proof  of  service 
(by  affidavit  or,  in  case  of  an  attorney 
at  law.  by  certificate)  should  be  filed 
with  the  request.  At  any  time  after 
said  date,  the  declaration,  as  filed  or 
as  it  may  t>e  amended,  may  be  penfiit- 
ted  to  t)ecome  effective  as  provided  in 
rule  23  of  the  general  rules  and  regula- 
tions promulgated  under  the  Act,  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  In  Rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri- 
ate. Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority.       / ' 

George  A.  Fttzsimmons, 
Secretary. 

(FR  Doc.  79-«189  Filed  3-10-79;  8:45  am) 
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IRel.  No.  20948;  70-62621 
ATTAIACHIAN  POWH  CO. 

fropoMd  Extension  of  Sh«ft-T«nii  l>«bt 
Authorization  Subsidiary 

March  6.  1979. 

Notice  Is  hereby  given  that  Appala- 
chian Power  Company  ("Appala- 
chian"). 40  Franklin  Road.  Roanoke. 
Virginia  24009;  an  electric  utility  sub- 
sidiary of  American  Electric  Power 
Company,  Inc.  ("AEP"),  a  registered 


holding  company,  has  fOed  a  declara- 
tion with  this  Commission  pursuant  to 
the  Public  Utility  Holding  Qompany 
Act  of  1935  ("Act")  designating  Sec- 
tions 6(a)(2),  7  and  12(e)  of  the  Act 
and  Rules  62  and  65  promulgated 
thereunder  as  applicable  to  the  pro- 
posed  transaction.  All  interested  per- 
sons are  referred  to  the  declaration, 
which  is  summarized  below,  for  a  com- 
plete statement  of  the  proposed  trans- 
action. 

Appalachian  proposes  to  submit  a 
proposal  to  its  cimiulative  preferred 
stockholders  for  their  consent  and  ap- 
proval for  an  extension  of  the  time  in 
which  the  amount  of  unsecured  short- 
term  debt,  which  Appalachian  ts  au- 
thorized to  inctir.  may  exceed  10%  of 
Appalachian's  total  capitalization  at 
any  time,  but  which  together  with  out- 
standing long-term  unsecured  debt  se- 
curities, would  not  exceed  20%  of  Ap- 
palachian's total  capitalization  at  any 
time. 

The  proposed  extension  for  which 
authority  is  now  l>eing  sought  would 
commence  January  1,  1980  and  end 
December  31,  1984  and  would  be  sub- 
ject to  the  proviso  that  the  principal 
amount  of  such  short-term  unsecured 
debt  sectuities  In  excess  of  10%  of 
total  capitalization  outstanding  on 
such  date  shall  mature  by  its  terms 
not  later  than  June  30.  1985.  The 
actual  issue  and  sale  of  securities  re- 
lated to  such  proposed  Increase  in 
short-term  indebtedness  will  be  sub- 
ject to  further  authorization  by  this 
Commission.  Appalachian  presently  is 
authorized  by  its  preferred  stockhold- 
ers to  issue  or  assimie  unsecured  debt 
securities  within  the  foregoing  limit 
pursuant  to  an  authorization  expiring 
December  31,  1979. 

It  is  stated  that  the  increase  to 
short-term  debt  is  necessary  to  finance 
Appalachian's  construction  program, 
the  cost  of  which  is  presently  estimat- 
ed to  be  approximately  $340,000,000  in 
1979.  up  from  approximately 
$243,000,000  Incurred  in  1978. 

Appalachian  through  the  use  of  pro- 
posed solicitation  material  proposes  to 
solicit  proxies  from  its  Cumulative 
Preferred  Stockholders  in  regards  to 
the  5  year  unsecured  debt  extension  at 
the  annual  meeting  of  shareholders  of 
Appalachian  to  be  held  on  May  16, 
1979.  Consent  of  the  holders  of  a  ma- 
jority of  the  outstanding  cumulative 
preferred  stock,  voting  as  a  class,  is 
needed  to  Increase  the  amount  of 
short-term  unsecured  indebtedness. 

It  is  stated  that  no  state  commission 
and  no  federal  commission,  other  than 
this  Commission,  has  jurisdiction  over 
the  proposed  transaction.  The  fees 
and  expenses  to  be  Incurred  in  connec- 
tion with  the  proposed  transaction  are 
estimated  at  $30,000.  It  is  sUted  that 
there  are  no  legal  fees  involved  in  the 
proposed  transaction. 


Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
March  29,  1979,  request  In  writing  that 
a  hearing  be  held  with  respect  to  the 
proposed  transaction,  stating  the 
nature  of  his  Interest,  the  reasons  for 
such  request,  and  the  Issues  of  fact  or 
law  raised  by  said  declaration  which 
he  desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Com- 
mission should  order  a  hearing  there- 
on. Any  such  request  should  be  ad- 
dressed; Secretary,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  should 
be  served  personally  or  by  mail  upon 
the  declarant  at  the  abbve-stated  ad- 
dress, and  proof  of  service  (by  affida- 
vit or.  in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the  re- 
quest. At  any  time  after  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  nuiy  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
general  rules  and  regulations  promul- 
gated under  the  Act,  or  the  Commis- 
sion may  grant  exemption  from  such 
rules  as  provided  in  Rules  20(a)  and 
100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will  re- 
ceive any  notices  and  orders  Issued  in 
this  matter.  Including  the  date  of  the 
hearing  (if  ordered)  and  any  postpone- 
ments thereof. 

For  the  Conunisslon,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

Oeorqe  a.  FrrzsiMMOif  s. 
Secretary. 

[FR  Doc  19-«190  Piled  3-16-79:  8:45  am] 
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[R«l.  No.  20960;  70-5668] 
GENERAL  PUBLIC  UTILmES  CORP. 


to  Extond  Poried  for  IcMianco  ond 
Solo  of  Stodc  Ttwowgh  Dtvtdond  Roinvo*t- 
■Mfit  Mid  Stock  Pwrdiato  PImi 

March  8.  1979. 
Notice  is  hereby  given  that  General 
Public  Utilities  Corporation  C'GPU"), 
260  Cherry  Hill  Road.  Parslppany, 
New  Jersey  07054,  a  registered  holding 
company,  has  filed  with  this  Commis- 
sion a  post-effective  amendment  to  its 
application-declaration  previously 

filed  and  amended  in  this  matter  pur- 
suant to  the  PubUc  Utility  Holding 
Company  Act  of  1935  ("Act"),  designa- 
ting Sections  6<a)  and  7  of  the  Act  and 
Rule  50  promulgated  thereunder  as 
applicable  to  the  proposed  transaction. 
All  interested  persons  are  referred  to 
the  amended  application-declaration, 
which  is  summarized  below,  for  a  com- 
plete statement  concerning  the  pro- 
posed transaction. 


NOTICES 

By  orders  dated  June  18,  1975.  April 
5,  1976.  March  21,  1977.  and  March  20. 
1978  (HCAR  N06.  19051.  19463.  19948 
aiKl  20458).  OPU  was  authorized  to 
issue  and  sell  up  to  5.341.998  shares  of 
its  conunon  stock  pursuant  to  its  Divi- 
dend Reinvestment  and  Stock  Pur- 
chase Plan  (the  'Plan'),  the  latest 
such  authorization  extencUng  through 
June  30,  1979.  GPU  states  that  as  of 
E>ecember  31,  1978,  2,081,213  shares 
had  been  so  issued  and  sold. 

The  Plan  basically  provides  that  a 
shareholder  may  have  his  cash  divi- 
dends invested  automatically  in  shares 
of  CPU  common  stock  and/or  pur- 
chase such  shares  through  optional 
cash  payments  of  up  to  $3,000  per 
quarter.  The  prices  of  the  new  shares 
purchased  with  cash  dividends  and  op- 
tional cash  payments  are  95%  and 
100%.  resi)ectively,  of  the  average  of 
the  high  and  low  sales  prices  as  report- 
ed on  the  consolidated  tape  on  the 
dividend  payment  date.  or.  if  the  New 
York  Stock  Exchange  is  closed  on 
such  date,  the  next  preceding  date  on 
which  it  was  open.  No  brokerage  com- 
missions or  service  charges  are  paid  by 
participants  in  connection  with  pur- 
chases under  the  Plan.  All  Plan  ad- 
ministration costs  are  paid  by  GPU. 

By  post-effective  amendment  GPU 
proposes  that  the  Plan  be  amended  to 
provide  (a)  that  the  prices  of  new 
shares  purchased  with  cash  dividends 
and  with  optional  cash  payments  will 
be  95%  and  100%.  respectively,  of  the 
average  of  the  high  and  low  sales 
prices  as  reported  on  the  consolidated 
tape  for  each  of  the  five  trading  days 
ending  with  the  dividend  payment 
date,  or,  if  the  New  York  Stock  Ex- 
change is  closed  on  such  date,  the  next 
preceding  date  on  which  it  was  open, 
and  (b)  that  the  purchase  of  new 
shares  through  optional  cash  pay- 
ments will  be  permitted  to  be  made  up 
to  a  maximum  of  $6,000  in  each  quar- 
ter. In  all  other  respects  the  Plan 
would  remain  unchanged. 

GPU  also  requests  that  the  period 
within  which  shares  may  be  issued  and 
sold  pursuant  to  the  Plan  be  extended 
until  June  30,  1980. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed  trans- 
action are  estimated  at  $265,000,  in- 
cluding printing  expenses  of  $40,000. 
dividend  reinvestment  agent  fees  of 
$155,000  and  mailing  expenses  of 
$48,000.  It  is  stated  that  no  state  com- 
mission and  no  federal  conunisslon. 
other  than  this  Commission,  has  juris- 
diction over  the  proposed  transaction. 

Notice  is  further  given  that  any  In- 
terested person  may.  not  later  than 
April  2.  1979.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration, as  amended  by  said 
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post-effective  amendment,  which  he 
desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Com- 
mission should  order  a  hearing  there- 
on. Any  such  request  should  toe  ad- 
dressed: Secretary,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  should 
be  served  personally  or  by  mail  upon 
the  applicant-declarant  at  the  above- 
stated  address,  and  proof  of  service 
(by  affidavit  or,  in  case  of  an  attorney 
at  law,  by  certificate)  should  be  filed 
with  the  request.  At  any  time  after 
said  date,  the  application-declaration, 
as  amended  by  said  post-effective 
amendment  or  as  It  may  be  further 
amended,  may  be  granted  and  permit- 
ted to  become  effective  as  provided  in 
Rule  23  of  the  general  rules  and  regu- 
lations promulgated  under  the  Act.  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  In  Rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri- 
ate. Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  Issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimhoivs, 
Secretary. 
[FR  Doc.  79-8191  Filed  3-16-79;  8:45  am] 
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[Release  No.  10622;  813-44181 

PSaJTY  CASH  RESfRVtS 

Wlw9  of  on  AppUcotion  for  on  Ordor  of 
ixo«H»tio« 

March  9,  1979. 
Notice  is  hereby  given  that  Fidelity 
Cash  Reserves  ("Fidelity"),  82  Devon- 
shire Street.  Boston,  Massachusetts 
02109.  registered  under  the  Invest- 
ment Company  Act  of  1940  ("Act")  as 
an  open-end.  diversified  management 
investment  company,  filed  an  applica- 
tion on  January  11.  1979,  and  an 
amendment  thereto  on  March  8,  1979, 
requesting  an  order  of  the  Commis- 
sion, pursuant  to  Section  6(c)  of  the 
Act,  exempting  Fidelity  from  the  pro- 
visions of  Rules  2a-4,  and  22c-l  under 
the  Act  to  the  extent  necessary  to 
permit  Fidelity  to  compute  its  net 
asset  value  per  share,  for  the  purposes 
of  effecting  sales,  redemptions  and  re- 
purchases of  its  shares,  to  the  nearest 
one  cent  on  a  share  value  of  one 
dollar.  In  all  other  respects,  portfolio 
securities  held  by  Fidelity  will  be 
valued  in  accordance  with  the  views 
set  forth  in  Investment  Company  Act 
Release  No.  9786  (May  31,  1977)  ( "Re- 
lease No.  9786").  All  interested  persons 


POfRAl  REOISTBt  VOL  44,  NO.  54— MOfAAY,  MARCH  19,  ItP* 


ROBAl  RMISTBI.  VOi.  44,  Na  54— MONDAY,  MARCH  19,  197f 


UMI 


16518 


NOTICES 


NOTICES 


16519 


are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement 
of  representations  contained  therein, 
which  are  summarized  below. 

Fidelity  is  a  business  trust  organized 
under  the  laws  of  the  State  of  Massa- 
chusetts. Fidelity  fUed  with  the  Com- 
mission a  registration  statement  on 
Form  N-8B-1  pursuant  to  Section  8<b) 
of  the  Act  and  a  registration  state- 
ment on  Form  S-5  under  the  securities 
Act  of  1933.  as  amended,  on  December 
29.  1978.  The  1933  Act  registration 
statement  on  Form  S-5  has  not  yet 
been  declared  effective.  Thus,  Fidelity 
has  not  commenced  distribution  of  its 
shares. 

Fidelity  states  that  it  is  a  "money 
market"  fund  designed  as  an  invest- 
ment vehicle  for  individuals,  corpora- 
tions, fiduciaries,  and  institutions  with 
temporary  cash  balances  or  cash  re- 
srrves.  According  to  the  application. 
Fidelity's  Investment  objective  will  be 
to  obtain  as  high  a  level  of  current 
Income  as  is  consistent  with  the  pres- 
er\'ation  of  capital  and  liquidity.  In 
this  regard.  Fidelity  proposes  to  invest 
exclusively  in  high-grade  money 
marliet  instruments  consisting  of  (1) 
obligations  issued  guaranteed  as  to  in- 
terest and  principal  by  the  govern- 
ment of  the  United  States  or  any 
agency  or  instrumentality  thereof;  (11) 
U.S.  dollar-denominated  time  deposits, 
certificates  of  deposit  and  bankers  ac- 
ceptances of  U^.  banks  and  their 
branches  located  outside  of  the  U.S. 
and  of  U.S.  branches  of  foreign  banks 
("bank  instruments")  provided  that 
the  bank  issuing  such  bank  instru- 
ments has  capital,  surplus  and  undi- 
vided profits  (as  of  the  date  of  its  most 
recently  published-  annual  financial 
statements)  in  excess  of  $100,000,000 
(or  the  equivalent  in  the  case  of  a  for- 
eign bank)  at  the  date  of  investment: 
(iii)  commercial  paper  which  at  the 
date  of  investment  is  rated  A-1  by 
Standard  &  Poor's  Corporation  or 
P*rime-1  by  Moody's  Investors  Ser\1ce, 
Inc.  or.  if  not  rated,  is  Issued  by  com- 
panies which  at  the  date  of  Investment 
have  an  outstanding  debt  issue  rated 
AAA  or  AA  by  Standard  &  Poor's  or 
Aaa  or  Aa  by  Moody's:  and  (iv)  short- 
term  (one  year  or  less)  corporate  obli- 
gations which  at  the  date  of  invest- 
ment are  rated  AAA  by  Standard  & 
Poor's  or  Aaa  or  Aa  by  Moody's.  Fidel- 
ity further  proposes  to  enter  into  re- 
purchase agreements  with  respect  to 
obligations  which,  without  regard  to 
maturity,  it  is  authorized  to  invest.  In 
this  regard,  the  application  represents 
that  the  tward  of  tnistees  of  Fidelity 
will  limit  the  entering  into  of  repur- 
chase agreements  by  Fidelity  so  that 
such  repurchase  agreements  will  only 
be  entered  into  with  financial  institu- 
tions which  are  believed  by  Fidelity's 
investment  adviser  to  present  mini- 
mum   credit    risk.    The    application 


states  that  Fidelity  Management  and 
Research  Company  will  serve  as  in- 
vestment adviser  to  Fidelity. 

According  to  the  application.  Fidel- 
ity proposes  to  (1)  utilize  the  mark-to- 
market  method  of  valuing  its  portfolio 
instniments  having  remaining  maturi- 
ties in  excess  of  60  days:  (11)  utilize  the 
amoritzed  cost  valuation  technique  for 
valuing  its  portfolio  instrtunents 
having  remaining  maturities  of  60 
days  or  less:  and  (iii)  effect  sales,  re- 
demptions and  repurchases  of  its 
shares  at  prices  calculated  to  the  near- 
est one  cent  on  a  share  having  a  nomi- 
nal value  of  SI. 00.  Fidelity  will  deter- 
mine its  net  asset  value  per  share  for 
purposes  of  effecting  sales,  redemp- 
tions and  repurchases  of  its  shares  as 
of  the  close  of  trading  on  each  day  the 
New  York  Stock  Exchange  is  open  for 
trading  and.  in  addition,  at  such  other 
times  as  Fidelity  may  determine. 

Rule  22c- 1  adopted  under  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  (»mpany  or 
principal  underwriter  thereof  Issuing 
any  redeemable  security  shall  sell 
redeem  or  repurchase  any  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 
is  next  computed  after  receipt  of  a 
tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security.  Rule  2a-4  adopted  under  the 
Act  provides,  as  here  relevant,  that 
the  "current  net  asset  value"  of  a  re- 
deemable security  issued  by  a  regis- 
tered investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repur- 
chase shall  be  determined  with  refer- 
ence to  current  market  value  for  port- 
folio securities  with  respect  to  which 
market  quotations  are  readily  availa- 
ble, and  for  other  securities  and  assets 
fair  value  as  determined  in  good  faith 
by  the  board  of  directors  of  the  regis- 
tered company.  In  Release  No.  9786 
the' Commission  issued  an  interpreta- 
tion of  Rule  2a-4  expressing  its  view 
that  (1)  it  is  inconsistent  with  the  pro- 
visions of  Rule  2a-4  for  money  market 
funds  to  value  their  assets  on  an  amor- 
tized cost  basis  except  with  respect  to 
portfolio  securities  with  remaining 
maturities  of  60  days  or  less  and  pro- 
vided that  such  valuation  method  is 
determined  to  be  appropriate  by  each 
respective  fund's  board  of  directors, 
and  (2)  it  is  inconsistent  with  the  pro- 
visions of  Rule  2a-4  for  money  market 
funds  to  "round  off  calculations  of 
their  net  asset  value  per  share  to  the 
nearest  one  cent  on  a  share  value  of 
$1.00,  Isecause  such  a  calculation 
might  have  the  effect  of  masking  the 
impact  of  changing  values  of  portfolio 
securities  and  therefore  might  not  "re- 
flect" such  funds'  proper  portfolio  val- 
uation as  required  by  Rule  2a-4.  On 
the  basis  of  the  foregoing.  Fidelity 
submits  that   without   an  exemption 


from  the  provisions  of  Rules  2a-4  and 
22c- 1  under  the  Act  Fidelity  would  be 
prohibited  from  determining  its  net 
asset  value  in  the  manner  set  forth 
above. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission.: 
by  order  upon  application,  may  condi- 
tionally or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons,  securi- 
ties or  transactions,  from  any  provi- 
sion or  provisions  under  the  Act  or  of 
any  rule  or  regulation  thereunder,  if 
and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  pur- 
poses fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

In  support  of  the  relief  requested. 
Fidelity  represents  that  it  understands 
that  potential  investors  in  its  shares 
clearly  have  indicated  that  they  are 
not  concerned  with  the  theoretical  dif- 
ferences which  might  occur  between 
the  yield  achieved  through  "market" 
pricing  and  the  yield  computed  by 
using  the  "penny  rounding"  valuation 
method  described  herein.  Fidelity  fur- 
ther represents  that  such  potential  in- 
vestors are  vitally  concerned  that  the 
net  asset  value  of  their  shares  remain 
stable  and  that  the  daily  net  income 
declared  on  their  investment  not  ex- 
hibit the  volatility  which  can  often 
occur  when  changes  in  market  prices 
cause  changes  in  yield  on  a  daily  or 
weekly  basis,  and  have  Indicated  that 
they  would  be  forced  to  forego  invest- 
ing in  a  fund  which  did  not  meet  these 
requirements.  In  addition.  Fidelity 
states  that  granting  of  the  relief  re- 
quested would  provide  its  shareholders 
the  convenience  of  being  able  to  deter- 
mine the  value  of  their  Fidelity  shares 
simply  by  luiowing  the  numlier  of 
shares  they  own.  and  would  msJce  the 
task  of  maintaining  an  investment 
record  easier. 

Management  of  Fidelity  further  be- 
lieves that  computing  the  net  asset 
value  per  share  of  Fidelity  to  the  near-' 
est  one  cent  on  a  share  value  of  one 
dollar  as  described  above  will  allow  the 
Fund  to  maintain  a  constant  net  asset 
value  per  share  under  usual  or  ordl- 
nary  clrciunstances  and  thereby 
permit  it  to  serve  the  Interests  and  re- 
quirements of  Fidelity's  shareholders 
notwithstanding  its  use  of  the  mark- 
to-maiket  method,  as  opposed  to  the 
amortized  cost  method,  of  valuing  it 
portfolio  instrvunents  having  remain- 
ing maturities  In  excess  of  60  days. 
The  application  further  represents 
that  the  Trustee  of  Fidelity  have  de- 
termined in  good  faith  that  this 
method  of  calculating  the  net  asset- 
value  per  share  of  Fidelity,  under  such 
circumstances,  is  appropriate  and  in 
the  best  interest  of  Fidelity's  share- 
holders. 


Fidelity  further  states  that  its  re- 
quest for  exemption  is  made  baaed 
upon  its  existing  management  policies 
and  has  agreed  that  the  following  con- 
ditions may  be  imposed  in  any  order 
granting  the  exemptions  it  has  re- 
quested: 

1.  That  the  Tnuteee  of  Fidelity.  In 
supervising  Fidelity's  operations  and 
delegating  special  responsibilities  In- 
volving portfolio  management  to  Fi- 
delity's investment  adviser,  under- 
take—as a  particular  responsibility 
within  their  overall  duty  of  care  owed 
to  Fidelity's  shareholders— to  assure  to 
the  extent  reasonably  practicable, 
taking  into  a(x»unt  current  market 
conditions  affecting  Fidelity's  invest- 
ment objective  that  the  price  per 
share  of  Fidelity  shares  as  computed 
for  purposes  of  distribution,  redemp- 
tion and  repurchase,  rounded  to  the 
nearest  one  cent  will  not  deviate  from 
$1.00.  Fidelity  understands  that  its 
Trustees  can  fully  carry  out  this  un- 
dertaking by  (1)  requiring  Fidelity's  in- 
vestment adviser  to  adopt  policies  cal- 
culated to  prevent  such  pri<%,  as  so 
rounded,  from  deviating  from  $1.00 
except  under  unusual  or  extraordinary 
circumstances  and  (ii)  periodl(»,lly  re- 
viewing the  investment  adviser's  man- 
agement of  Fidelity  pursuant  to  such 
policies  at  regularly  scheduled  meet- 
ings of  the  Trustees. 

2.  That  Fidelity  will  maintain  a 
dollar-weighted  average  portfolio  ma- 
turity appropriate  to  its  objective  of 
maintaining  a  stable  price  per  share, 
and  that  Fidelity  will  not  (1)  purchase 
an  instrument  with  a  remaining  matu- 
rity of  greater  than  one  year,  or  (11) 
maintain  a  dollar-weighted  average 
portfolio  maturity  in  excess  of  120 
dajrs:  and 

3.  That  Fidelity's  purchases  of  port- 
folio Instnmients.  including  securities 
underlying  repurchase  agreements, 
will  be  limited  to  such  high-quality  in- 
struments as  are  described  In  this  ap- 
plication and  outlined  above. 

For  the  reasons  stated  in  its  applica- 
tion Fidelity  submits  that  the  exemp- 
tions from  the  provisions  of  Rules  2a-4 
and  22c  1  under  the  Act  which  it  has 
requested  are  appropriate  in  the 
public  Interest  and  consistent  with  the 
protection  of  Investors  and  the  pur- 
poses fairly  Intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
April  3.  1979.  at  5:30  p.m..  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  application  ac- 
companied by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  (introvert- 
ed, or  he  may  request  that  he  be  noti- 
fied If  the  Commission  shall  order  a 
hearing  thereon.  Any  such  communi- 
cation should  be  addressed:  Secretary, 


Securities  and  Exchange  Commlmion, 
Washington.  D.C  90549.  A  oopy  of 
such  request  shall  be  served  personally 
or  by  mail  upon  Fidelity  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit,  or  In  case  of  an  attomey-at- 
law  by  certificate)  shall  be  filed  con- 
temporaneously with  the  request.  As 
provided  by  Rule  0-6  of  the  rules  and 
regulations  promulgated  under  the 
Act,  an  order  disposing  of  the  applica- 
tion herein  will  be  issued  as  of  course 
following  said  date  unless  the  Commis- 
sion thereafter  orders  a  hearing  upon 
request  or  upon  the  Commission's  own 
motion.  Persons  who  request  a  hear- 
ing, or  advice  as  to  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  Issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

Oeorgk  a.  Fttzsimmons, 
Secretary. 

[FR  Doc.  79-8192  Filed  3-16-79: 8:45  am] 
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0«AI«TE  STATE  ELECTRIC  Ca  ET  AL 

Propo»«d  Short-Tana  nnoncinQ  AfranooniMtta 
and  R*qu«tt  for  ExvmpHwi  Form  Compcti- 
Mv*  Wd«n9 

Mabch  6,  1979. 

Notice  is  hereby  given  that  New 
England  Electric  System  ("NEES"),  20 
Turnpike  Road,  Westborough,  Massa- 
chusetts 01581,  a  registered  holding 
(x>mpany,  and  its  electric  utility  sub- 
sidiaries Oranite  State  Electric  Com- 
pany ("Oranlte").  Massachusetts  Elec- 
tric Company  ("Mass  Electric"),  The 
Narragansett  Electric  Company  ("Nar- 
ragansett").  and  New  England  Power 
Company  ("NEP")  have  filed  with  this 
Commission  an  application-declaration 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"),  designa- 
ting Sections  6(a).  7.  9(a),  10  and  12  of 
the  Act  and  Rules  42,  45(bKl). 
50(aK2).  50<aX3)  and  50(a)(S)  promul- 
gated thereunder  as  applicable  to  the 
proposed  transactions.  All  interested 
persons  are  referred  to  the  applica- 
tion-declaration, which  is  summarized 
below,  for  a  complete  statement  of  th6 
proposed  transactions. 

Applicant-declarants  request  author- 
ization to  make  short-term  borrowings 
from  the  period  April  1.  1979,  to 
BCarch  31.  1980,  pursuant  to  the  ar- 
rangements set  forth  below,  in  the  fol- 
lowing individual  maximtmi  aggregate 
amounts  outstanding  at  any  one  time: 
Oranite,  $2,000,000;  Maas  Electric. 
$25,000,000:  Narragansett.  $27,000,000 
and  NEP,  $78,000,000.  The  borrowings 
will  be  made  from  the  banks  indicated 


below  and/or  NEES.  and  Mass  Electric 
and  NXP  also  propose  to  issue  notes  to 
dealers  in  commercial  paper.  The 
maximum  amount  of  short-term  bor- 
rowings sought  by  Mass  Electric  and 
NEP  ($25,000,000  and  $78,000,000,  re- 
spectively) from  banks  or  NEES  will 
be  reduced  by  the  amoimt  of  its  cam- 
mercial  paper  outstanding  at  that 
time. 


Borrowins  ooinpany 


Pioiwed  m>»ln»im 
loan*  (root  tanks  or 

NESS  (In 
tbousaiMk) 


Ormnite: 
The  First  NaUonal  Bank  of  Boston.. 


t2.000 


Maas  Electric 
The  First  National  Bank  of  Boaton- 
Ouaranty  Bank  St  Trust  <>>mpan)r... 

Mechanics  National  Bank » 

Bay  Bank  Middlesex . 


South  Shore  National  Bank . 


Worcester  County  National  Bank 


Total  Mast  Electric  „_»_ 


19.000 
500 

soo 

2.000 

BOO 

2.S00 


1364100 


Narragansett: 
Industrial   NaUonal   Bank   of   Rhode 

Island . .._ 10.000 

The  First  National  Bank  of  Boston 9.000 

Rhode  Island  Hospital  Trust  National 

Bank 6.000 

Peoples  Bank  and  Trust  Oompanjr 1.000 

Old  Stone  Bank 14)00 

Total  Narragansett $27,000 

NEP* 

Bank  of  Ainertes _ l.OOS 

Baytank  Newton-Waltham  Trust  Co._.  1.000 
Brown  Brothers  Harriman  and  Com- 
pany   - 1.000 

Chase  Manhattan  Bank S.OOO 

Chemical  Bank S.SOO 

atitank.  N.  A 10,000 

Continental    Illinois    National    Bank 

and  Trust  Company 5.000 

The  First  National  Bank  of  Boston 15.000 

Tho  First  National  Bank  of  Chlcaco 1,000 

Irving  Trust  Company __..—  1,000 

Manufacturers  Hanover  Trust _  S.OOO 

Morgan  Guaranty  Trust  Company 5.000 

National  Bank  of  North  America 1000 

New     England     Merchants    National 

Bank .__  4,000 

Shawmut  Bank  of  Boston.  N.  A 4.000 

State  Street  Bank  and  Trust  Company  S.000 

Worcester  County  National  Bank 2.500 


Total  NEP- 


t7*.000 


The  $78,000,000  authorization 
sought  by  NEP  will  be  reduced  by  the 
net  proceeds  from  the  contemplated 
issuance  and  sale  of  $50,000,000  of 
bonds  during  the  fourth  quarter  of 
1979  or  early  In  1980. 

The  proposed  borrowings  from 
banks  and/or  NEES  will  be  evidenced 
by  notes  maturing  in  less  than  one 
year  from  date  of  issuance  and  will 
provide  for  prepayment  in  whole  or  in 
part  without  premium.  The  borrow- 
ings from  banks  require  compensating 
balances  (or  fees  in  lieu  thereof)  and 
will  bear  interest  at  a  rate  not  in 
excess  of  the  prime  rate  in  effect  at 
the  time  the  borrowings  are  made. 
The  notes  issued  to  NEES  will  bear  in- 


nOfKAl  UGlSTEt.  VOC  44,  HO.  54-MONOAY.  ftlAICN  If,  1979 


MOISTR.  VOL  44.  Na 


X,  MAMN  19,  1979 


UMI 


16520 

t«re8t  at  ft  rate  not  in  excess  of  the 
prime  rate  in  effect  at  the  time  the 
borrowings  are  made.  Based  upon  com- 
pensating balance  requirements  of 
20%  (or  fees  equivalent  thereto),  the 
effective  interest  cost  would  be  ap- 
proximately 14.7%  per  annum,  assum- 
ing an  11.75%  prime  rate.  The  effec- 
tive interest  cost  on  borrowings  from 
NEES  would  be  the  prime  rate. 

It  is  proposed  that  the  borrowing 
companies  may  prepay  their  notes  to 
NEES.  in  whole  or  in  part,  with  bor- 
rowings from  banks  or  from  the  sale  of 
commercial  paper,  and  that  their  bor- 
rowings from  banlcs  may  be  prepaid,  in 
whole  or  in  part,  with  borrowings  from 
NEES  or  from  the  sale  of  commercial 
paper.  In  the  event  bank  borrowings 
or  commercial  paper  sales  are  made  at 
a  higher  interest  cost  than  NEES  bor- 
rowings in  order  to  prepay  notes 
issued  to  NEES,  NEES  will  credit  the 
borrowers  with  the  differential  inter- 
est from  the  date  of  issuance  of  the 
bank  notes  or  commercial  paper  to  the 
normal  maturity  date  of  the  notes  to 
NBIES  being  prepaid.  In  the  event  of 
borrowings  from  NEES  to  prepay 
notes  to  banks,  the  interest  rate  of  the 
notes  issued  to  NEES  will  be  the  lower 
of  (1)  the  interest  rate  on  the  notes 
being  prepaid  (but  only  to  the  maturi- 
ty date  of  the  notes  so  prepaid,  and 
thereafter  at  the  prime  rate  in  effect 
at  the  time  the  new  notes  were  issued), 
or  (2)  the  prime  rate  in  effect. 

Mass  Electric  and  NEP  propose  to 
issue  and  sell  commercial  paper 
through  March  31,  1980,  directly  to 
Lehman  Commercial  Paper,  Inc..  and/ 
or  A.  G.  Becker  &  Co.,  Inc.,  and/or  Sa- 
lomon Brothers  (collectively,  the 
"Dealers"),  dealers  in  commercial 
paper.  The  Dealers,  as  principals,  will 
reoffer  the  commercial  paper  to  not 
more  than  100  of  their  respective  cus- 
tomers whose  names  appear  on  non- 
public lists  of  institutional  investors. 
Prior  to  or  concurrently  with  the  of- 
ferings, the  customers  will  be  fur- 
nished ourent  financial  and  other  In- 
formation with  respect  to  the  issuer.  It 
is  expected  that  such  commercial 
paper  will  be  held  to  maturity  by  the 
purchasers,  but  if  a  purchaser  wishes 
to  resell  prior  to  maturity,  the  Dealer 
involved  will  repurchase  the  paper  for 
resale  to  others  on  its  list  of  ctistom- 
ers.  The  commercial  paper  to  be  issued 
and  sold  will  be  in  the  form  of  unse- 
cured promissory  notes  having  a  matu- 
rity not  in  excess  of  270  days,  will  be 
in  denominations  of  between  $50,000 
and  $1,000,000.  and  will  be  purchased 
from  the  Dealers  at  a  discount  which 
will  not  be  in  excess  of  the  discount 
rate  per  annum  prevailing  at  the  date 
of  issue  for  commercial  paper  of  com- 
parable quality  and  maturity  of  public 
utility  issuers  sold  to  commercial 
paper  dealers.  The  Dealers  will  initial- 
ly reoffer  the  commercial  paper  at  a 
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discount  rate  not  more  than  ^  of  1% 
per  annum  less  than  the  prevailing 
discount  rate  to  the  issuer.  The  effec- 
tive interest  cost  to  the  issuer  of  such 
paper  will  not  exceed  the  effective  cost 
at  the  time  of  issuer  for  borrowings 
from  The  First  National  Bank  of 
Boston,  except  that,  in  order  to  obtain 
maximum  flexibility.  commercial 
paper  may  be  Issued  with  a  maturity 
of  not  more  than  90  days  from  the 
date  of  issue  with  an  effective  cost  in 
excess  of  the  effective  Interest  cost  of 
borrowings  from  such  bank. 

The  proceeds  from  the  proposed  bor- 
rowings will  be  used  to  pay  then-out- 
standing short-term  notes  Initially 
issued  to  banks,  dealers  in  commercial 
paper  and/or  NEES  at  or  prior  to  ma- 
turity, to  provide  funds  for  capitaliza- 
ble expenditures  or  to  reimburse  the 
borrowing  company's  treasury  for 
prior  expenditures  therefor. 

It  is  stated  that  Mass  Electric.  Nar- 
ragansett  and  NEP  have  each  been  au- 
thorized by  its  preferred  shareholders 
to  issue  short-term  unsecured  indebt- 
edness up  to  20%  of  the  sum  of  its 
principal  amount  of  all  bonds  and 
other  secured  indebtedness  plus  capi- 
tal, premium  and  retained  earnings. 
NEP's  authorization  exists  through 
July  1.  1980  (HCAR  No.  19595,  dated 
June  30.  1976):  Mass  Electric's  exists 
through  August  1.  1980  (HCAR  No. 
19097,  dated  August  29.  1975);  and 
Narragansett's  exists  through  July  19, 
1979  (HCAR  No.  18505,  dated  July  19. 
1974)  (it  is  contemplated  that  a  con- 
tinuation thereof  will  be  sought  by 
separate  application). 

NEES  and  Mass  Electric  request  an 
exemption  from  the  competitive  bid- 
ding requirements  of  Rule  50  for  their 
proposed  issuance  and  sale  of  commer- 
cial paper  to  Dealers  pursuant  to  Rule 
50(a)(5)  on  the  ground  that  it  is  not 
practicable  to  sell  commercial  paper 
by  competitive  bidding. 

The  fees  and  expenses  to  be  Incurred 
in  connection  with  the  proposed  trans- 
actions are  estimated  at  $3,500.  includ- 
ing $1,500  of  services  to  be  performed 
at  cost  by  New  EIngland  Power  Service 
Company,  an  affiliate  of  applicants-de- 
clarants. It  is  stated  that  the  New 
Hampshire  Public  Utilities  Commis- 
sion has  Jurisdiction  over  the  issuance 
of  short-term  notes  by  Oranlte  and 
NEP  and  that  no  other  state  commis- 
sion and  no  federal  commission,  other 
than  this  Commission,  has  Jurisdiction 
over  the  proposed  transactions. 

Notice  is  fxirther  given  that  any  in- 
terested person  may,  not  later  than 
March  29.  1979.  request  in  «-riting  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  Issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration which  he  desires  to 
controvert:  or  he  may  request  that  he 
be  notified  if  the  Commission  should 


order  a  hearing  thereon.  Any  such  re- 
quest should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC.  20549.  A  copy  of 
such  request  should  be  sen'ed  person- 
ally or  by  mall  upon  the  applicants-de- 
clarants at  the  above-stated  address, 
and  proof  of  service  (by  affidavit  or.  in 
case  of  an  attorney  at  law,  by  certifi- 
cate) should  t>e  filed  with  the  request. 
At  any  time  after  said  date,  the  appli- 
cation-declaration, as  filed  or  as  it  may 
l>e  amended,  may  be  granted  and  per- 
mitted to  become  effective  as  provided 
in  Rule*  23  of  the  general  rules  and 
regulations  promulgated  under  the 
Act.  or  the  Commission  may  grant  ex- 
emption from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Conunission.  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Frrzsuacoirs. 
Secretary. 

[FR  Doc.  79-«193  Filed  3-16-79:  8:45  am] 
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LOWEU  OAS  CO.  AND  CAM  COO  OAS  CO. 


Prop*»*d  hswonc*  and  Sot*  of 

to  Parent  by  S«ito»idiori*t  mnd  bwHiwco  and 
S«l«  of  First  Mortgage  londt  t*  lnst<twti«fMl 
lfiv*ttor«  Purawant  to  o  f rfvoto  Offoring;  R*- 

^uost  for  Cxcoption  foe  Cow^otltivo  BMoMf 

March  9.  1979. 

Notice  is  hereby  given  that  Colonial 
Gas  Energy  System  ("Colonial").  95 
E^ast  Merrimack  Street.  Lowell.  Massa- 
chusetts 01853.  a  registered  holding 
company.  Lowell  Gas  Company 
("Lowell"),  and  Cape  Cod  Gas  Compa- 
ny ("Cape  Cod").  P.O.  Box  1360, 
Hyannls.  Massachusetts  02601,  p^iblic 
utility  subsidiaries  of  Colonial,'' have 
filed  a  Joint  declaration  designating 
Sections  6  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"), 
and  Rule  5(XaK5)  promulgated  there- 
under regarding  the  issuance  and  sale 
of  subsidiary  common  stocks  to  Colo- 
nial and  the  private  placement  of  sub- 
sidiary first  mortgage  bonds  with  insti- 
tutional lendera.  All  Interested  persons 
are  referred  to  the  declaration,  which 
Is  summarized  below,  for  a  complete 
statement  of  the  proposed  transac- 
tions. 

On  October  7,  1977.  Colonial  filed  an 
appllcatldn  for  exemption  under  Sec- 
tion 3(axl)  of  the  Act  (Pile  No.  31- 
763).  Its  application  for  exemption  Is 
pending.  Punuant  to  a  Stipulation  in 


that  proceeding,  dated  January  26. 
1978,  Colonial  agreed  that,  pending  de- 
velopment of  a  plan  of  recapitalization 
and  Commission  action  on  its  exemfh 
tion  i4H>Uc«tkm.  it  and  its  subsidiaries 
would  comply  with  the  standards  of 
Sections  6,  7  and  12(b)  of  the  Act.  and 
Colonial  registered  as  a  holding  com- 
pany for  that  purpose. 

Pursuant  to  a  Stock  Purchase  Agree- 
ment (the  "Petrolane  Agreement") 
dated  as  of  November  1. 1978  with  Pet- 
rolane-Northeast  Gas  Service,  Inc..  an 
unaffiliated  corporation.  Colonial  on 
November  30.  1978  transferred  all  of 
the  outstanding  shares  of  common 
stock  in  its  wholly-owned  subsidiary. 
Gas  Incorporated  ("Gas  Inc.").  to 
Petrolane  for  a  consideration  of 
$2,750,000  In  cash.  Under  the  Agree- 
ment. Colonial  warranted  the  net 
worth  of  the  propane  operations  of 
Gas  Inc.  to  be  at  least  $2,150,000  as  of 
November  1.  1978.  and  agreed  to 
refund  the  purchase  price  on  a  dollar- 
for-doUar  basis  to  the  extent  of  any 
deficiency. 


Nonas 

The  common  stock  of  Gas  Inc.  was 
pledged  to  secure  repayment  of  loans 
made  to  Colonial  be  John  Hancock 
Mutual  life  Insurance  Company  and 
the  Travelers  Insurance  Company  (the 
"Lenders")  under  a  Purchase  Agree- 
ment dated  search  29. 1974.  The  Lend- 
er's consent  to  the  transactions  con- 
templated by  the  Petrolane  Agree- 
ment and  the  release  of  Gas  Inc.'s 
common  stodi  from  the  pledge  was 
conldltioned  upon  Colonial  investing 
the  proceeds  to  be  received  from  the 
sale  of  the  common  stock  of  Gas  Inc. 
less  costs  associated  with  that  transac- 
tion, in  additional  shares  of  common 
stock  of  Lowell  and  Cape  Cod.  The 
exact  amount  of  such  proceeds  will 
not  be  known  until  the  completion  of 
an  audit  of  Gas  Inc.  as  provided  for  in 
the  Petrolane  Agreement. 

Cape  Cod  and  Lowell  are  seeking  au- 
thorization to  Issue  and  sell  up  to 
67.500  and  48.000  shares  of  conunon 
stock  to  Colonial  for  a  maximum  ag- 
gregate purchase  price  of  $899,775  and 
$1,000,400,  respectively.  The  price  per 
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share  pnvosed  Is  $13  J8  for  Cape  Ood 
and  $20.50  for  LowelL  In  the  ease  of 
Lowell  which  has  a  minority  Interest, 
the  price  was  established  by  reference 
to  the  average  of  the  bid  and  lifted 
prices  of  the  stock  in  the  open  maiiiet 
over  the  past  three  niitmths  and  by  ref- 
erence to  price/earnings  ratioe  and 
price/book  vahie  ratioe  of  other  com- 
parable gas  distribution  companies.  It 
is  stated  that  the  proceeds  from  the 
sale  of  the  stock  will  be  used  to  repay 
indebtedness  Incurred  for  or  to  reim- 
burse each  comitany  for  OMistruction 
expenditures. 

Authorization  is  also  being  soui^t 
for  the  private  placement  of  up  to 
$1,250,000  of  Lowell's  first  mortgage 
bonds  and  up  to  $1,250,000  of  Cape 
Cod's  first  mortgage  bonds.  The  pro- 
posed sale  of  bonds  is  dei>endent  upon 
the  contemplated  additional  invest- 
ment in  suljsldiary  common  stocks. 

The  gas  subsidiaries'  capital  struc- 
ture, adjusted  as  of  December  31.  1978, 
and  pro  forma,  is  shown  in  the  follow- 
ing table. 


LoweU 


OuicCod 


lions-Ccnii  detoC. 
NotM  pAjrtble:  b«nka.. 


Total  debt- 


Preferred  stock- 
Common  equity.-—. 

Total  capitaUiatkin. 


Adjtwted* 

Prof  Of 

— 

AdJnrtotf* 

Pro  fufwa 

Amount 

Percent 

Amount 

Peroflit 

Amount               Percent 

Amount 

Percent 

$a4.4M 

T,<ttS 

48J 

888^88 

4,288 

81.7 
84 

818414 
4.108 

474 
144 

814414 
8488 

814 
74 

S1.S3T 

8X0 

S0.82T 

80.0 
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nnciudes  84400.000  of  LoweU'i  fint  mortcace  bondi  and  88.180.000  of  Cape  Cod's  fint  mort«a«e 
order  dated  January  0. 1879  (HCAR  No  20080)  and  correspoodlnf  reduction  in  bank  debt. 


bonds  aold  pursuant  to  antboriMtlan  of  this  CnmmlMloii  by 


It  is  contemplated  that  the  bonds 
will  be  issued  under  each  company's 
indenture  of  mortgage  and  deed  of 
trust,  as  amended  and  supplemented, 
and  will  be  of  equal  rank  with  the  out- 
standing bonds.  The  terms  of  the 
bonds  will  be  filed  by  amendment.  It  is 
stated  that  the  proceeds  from  the  sale 
of  the  bonds  will  be  used  to  repay  in- 
debtedness incurred  for  or  to  reim- 
burse each  company  for  construction 
expenditures. 

Lowell  and  Cape  Cod  request  an  ex- 
ception under  Rule  50(aK6)  from  com- 
petitive bidding.  They  represent  that 
compliance  with  Rule  5(Kb)  is  not  ap- 
propriate stating  that  no  fees,  commis- 
sions or  remuneration  are  to  be  paid  in 
connection  with  the  private  sale  of  the 
bonds  except  filing  fees  and  legal  fees. 
The  bonds  presently  outstanding  are 


held  by  institutional  investors.  The 
companies  state  that  a  public  offering 
is  inappropriate  because,  of  the  size  of 
the  Issues,  the  size  of  the  companies, 
and  the  fact  that  they  are  relatively 
unknown  in  the  security  markets.  The 
companies  propose,  and  are  hereby  au- 
thorized, forthwith,  to  negotiate  with 
underwriters.  The  actual  negotiated 
terms,  subject  to  further  authoriza- 
tion, will  l>e  supplied  by  amendment. 

The  fees  and  expenses  inciirred  or  to 
be  incurred  in  connection  with  this 
proposal  will  be  filed  by  amendment. 
The  Massachusetts  Department  of 
Public  Utilities  has  Jurisdiction  over 
the  proposed  issue  and  sale  of  common 
stock  and  first  mortgage  bonds  by 
Lowell  and  Cape  Cod.  No  other  state 
commissi<m  or  federal  commission, 
except  this  Commission,  has  Jurisdic- 
tion over  such  transactions. 


Notice  is  further  glvoi  that  any  in- 
terested person  may,  not  later  than 
April  2, 1979,  to  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  declara- 
tion which  he  desires  to  controvert;  or 
he  may  request  that  he  be  n()tlf  led  if 
the  Commission  should  order  a  hear- 
ing thereon.  Any  such  request  should 
be  addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mall 
upon  the  declarants  at  the  above- 
stated  addresses,  and  proof  of  service 
(by  affidavit  or,  in  case  of  an  attorney 
at  law.  by  certificate)  should  be  filed 
with  the  request.  At  any  time  after 
said  date,  the  declaration,  as  filed  or 
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M  It  BiAy  b«  amended,  may  be  permit- 
ted to  become  effective  as  provided  In 
Rule  23  of  the  general  rules  and  regu- 
lations promulgated  under  the  Act.  or 
the  Commission  may  grant  exemption 
from  its  rules  under  the  Act  as  pro- 
vided in  Rules  20(a)  and  100  thereof  or 
take  such  other  actions  as  it  may  deem 
appropriate.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  «rill  receive  any  no- 
tices and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

OlOBOB  A.  FiTZSIMMONS, 

Secretary. 
(FR  Doc.  7»-<l»4  Filed  S-l»-7»:  •:4fi  am] 
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BfARCH  9.  11^9. 

Notice  is  hereby  given  that  Middle 
South  Utilities.  Inc.  ("Middle  South"). 
225  Barorme  Street,  New  Orleans  Lou- 
isiana 70112.  a  registered  holding  com- 
pany, has  filed  with  this  Commission  a 
post-effective  amendment  to  the  appli- 
cation-declaration in  this  prcx^eeding 
pursuant  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  50(aK5)  pro- 
mulgated thereunder  regarding  the 
following  proposed  transaction.  All  in- 
terested persons  are  referred  to  the 
amended  application-declaration, 

which  is  simmuuized  below,  for  a  com- 
plete statement  of  the  proposed  trans- 
action. 

By  orders  in  this  proceeding  dated 
May  20,  1978.  and  April  3.  1978  (HOAR 
Nos.  19538  and  20480),  Middle  South 
was  authorized  to  issue  and  sell  from 
time  to  time  through  June  30,  1981,  a 
maximum  of  1.000.000  shares  of  its  au- 
thorized but  unissued  common  stock, 
$5  par  value,  pursuant  to  a  Dividend 
Reinvestment  and  Stock  Purchase 
Plan  ("Plan").  Middle  South  has 
Issued  and  sold  712.912  of  the 
1.000,000  shares  so  authorized. 

Middle  South  now  proposes  to  issue 
and  sell,  under  the  terms  of  the  F^an. 
an  additional  1.500.000  shares  of  its 
common  stock  ("Additional  Common 
Stock")  through  June  30,  1981.  Middle 
South  intends  to  apply  the  proceeds 
from  the  sale  of  the  Additional 
Common  Stock  toward  the  payment  of 
any     short-term     notes     outstanding 


from  time  to  time  and  to  other  cori>o- 
rate  purposes. 

Under  the  terms  of  the  Plan,  all 
holders  of  record  of  shares  of  common 
stock  of  Middle  South  may  elect  to 
invest  their  regular  cash  dividends 
and/or  optional  cash  payments  in  the 
Additional  Common  Stock.  The  pur- 
chase price  of  the  Additional  Common 
Stock  will  be  the  average  of  the  dally 
high  and  low  sale  prices  of  the 
common  stock  of  Middle  South,  based 
on  consolidated  trading  ("Consoli- 
dated Trading")  as  defined  by  the 
Consolidated  Tape  Association  and  re- 
ported as  part  of  the  consolidated 
trading  prices  of  New  York  Stock  Ex- 
change listed  securities,  for  the  period 
of  the  last  three  days  on  which  the 
common  stock  of  Middle  South  was 
traded  immediately  preceding  the  day 
on  which  dividends  and/or  optional 
cash  payments  are  to  be  invested. 

Morgan  Guaranty  Trust  Company 
of  New  York  ("Bank")  administers  the 
Plan  and  makes  purchases  of  shares  as 
agent  for  the  participants.  Shares  of 
common  stock  purchased  under  the 
Plan  are  registered  in  the  name  of  the 
Bank  (or  its  nominee),  as  agent  for 
participants  in  the  Plan,  and  credited 
to  the  accoimt  of  the  participant. 
Each  participant  in  the  Plan  receives  a 
statement  of  his  account  following 
each  purchase  of  shares.  Ididdle  South 
reserves  the  right  to  suspend,  modify 
(subject  to  Commission  approval),  or 
terminate  the  Plan  at  any  time. 

Participants  in  the  Plan  may  (a) 
have  cash  dividends  on  all  of  their 
shares  of  common  stock  automatically 
reinvested,  or  (b)  have  cash  dividends 
on  less  than  all  of  their  shares  of 
common  stock  automatically  reinvest- 
ed and  continue  to  receive  cash  divi- 
dends on  their  remaining  shares,  or  (c) 
continue  to  receive  their  cash  divi- 
dends on  shares  registered  in  their 
names  and  invest  by  making  optional 
cash  payments  of  not  less  than  $25  per 
payment  nor  more  than  $5,000  per 
quarter,  or  (d)  Invest  both  their  cash 
dividends  and  such  optional  cash  pay- 
ments. No  service  charge  or  commis- 
sion is  paid  by  participants  in  connec- 
tion with  purchases  under  the  Plan. 
Optional  cash  payments  are  invested 
on  a  monthly  basis.  The  Plan  permits 
participation,  by  special  authorization 
form,  in  the  Plan  by  record  holders  on 
behalf  of  certain  beneficial  owners. 

Participants  retain  all  voting  rights 
relating  to  shares  purchased  under  the 
Plan  and  credited  to  their  accounts, 
and  shares  are  voted  in  accordance 
with  the  instructions  of  the  partici- 
pant to  whose  account  they  are  cred- 
ited. A  participant  may  withdraw  from 
the  Plan  at  any  time  upon  written 
notice.  Upon  withdrawal,  the  partici- 
pant is  issued,  without  charge,  a  certif- 
icate for  the  number  of  shares  cred- 
ited to  his  account  and  receives  a  c»sh 


payment  for  the  value  of  any  9jfu;tion- 
al  share.  Alternatively,  a  participant 
may,  upon  withdrawal,  request  that  all 
shares  credited  to  his  account  In  the 
Flan  be  sold,  and  such  sale  Is  then 
made  for  the  participant  by  the  Bank. 
Without  withdrawing  from  the  Plan,  a 
participant  Is  entitled  to  demand  arid 
receive  a  certificate  representing  the 
whole  shares  of  common  stock  cred- 
ited to  his  account. 

The  amended  application-declara- 
tion states  that  no  state  commission 
and  no  federal  commission,  other  than 
this  Commission,  has  Jurisdiction  over 
the  proposed  transaction.  The  fees 
and  exi>ense8  to  be  inctured  in  connec- 
tion with  the  proposed  transaction  are 
estimated  at  $200,000  including  legal 
fees  of  $18,000.  Middle  South  has  re- 
quested that  the  Issuance  and  sale  of 
the  Additional  Common  Stock  be  ex- 
cepted from  the  competitive  biddlnif 
requirements  of  Rule  50  pursuant  to 
paragraph  (aX5)  thereof. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
April  2.  1979.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  post-effec- 
tive amendment  to  the  application- 
declaration  which  he  desires  to  contro- 
vert; or  he  may  request  that  he  be  no- 
tified if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Securi- 
ties and  Exchange  Commission,  Wash- 
ington, D.C.  20549.  A  copy  of  such  re- 
quest should  be  served  personally  or 
by  mall  upon  the  applicant-declarant 
at  the  above-stated  address,  and  proof 
of  service  (by  affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
after  said  date,  the  application-decla- 
ration, as  now  amended  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective  as  pro- 
vided in  Rule  23  of  the  general  rules 
and  regulations  promulgated  under 
the  Act.  or  the  Commission  may  grant 
exemption  from  such  rules  as  provided 
In  Rules  SfKa)  and  100  thereof  or  take 
such  Qtj>«'  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  Issued  in  this  matter,  including 
the  date  of  the  hearing  (If  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

OeORCX  a.  FtTZSOOfOHC, 

Secretory. 
[FR  Doc  7»-<l»S  PUed  3-l»-79:  8:45  am] 
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March  8,  1979. 

Notice  is  hereby  given  that  Ohio 
Edison  Company  ("Ohio  Edison"),  76 
South  Main  Street,  Akron,  '  Ohio 
44308,  an  electric  utility  company  and 
a  registered  holding  company,  and  its 
electric  utility  subsidiary  Pennsylvania 
Power  Company  ("Penn  Power"),  I 
East  Washington  Street,  New  Castle. 
Pennsylvania  16103.  have  filed  with 
this  Commission  an  application-decla- 
ration pursuant  to  the  Public  Utility 
Holding  Compfuiy  Act  of  1935  ("Act"), 
designating  Sections  6.  7  and  12(d)  of 
the  Act  and  Rules  44(b)(3)  and  50  pro- 
mulgated thereunder  as  applicable  to 
the  proposed  transactions.  All  inter- 
ested persons  are  referred  to  the  appli- 
cation-declaration, which  is  summa- 
rized below,  for  a  complete  statement 
concerning  the  proposed  transactions. 

Ohio  Edison  and  Penn  Power  have 
been  engaged  in  on-going  programs  de- 
signed to  finance  the  costs  of  construc- 
tion of  pollution  control  equipment  in- 
stalled or  being  installed  at  various 
generating  units  that  they  own  or  in 
which  they  have  an  interest.  These 
programs  entail  the  issuance  and  sale 
of  pollution  control  revenue  bonds  by 
appropriate  government  instrumental- 
ities, the  proceeds  from  which  sales 
are  made  available  to  pay  construction 
costs. 

Under  Pennsylvania  statutes  the 
Beaver  County  Industrial  development 
Authority  ("Beaver  Authority")  and 
the  Lawrence  County  Industrial  E)e- 
velopment  Authority  ("Lawrence  Au- 
thority") are  each  authorized  to  enter 
into  agreements  concerning  the  con- 
struction and  financing  by  them  of  in- 
dustrial development  projects  (Includ- 
ing pollution  control  facilities)  and  the 
sale  thereof  to  industrial  (Mx:upants 
(including  public  utilities). 

Ohio  Edison  and  Penn  Power,  to- 
gether with  The  Cleveland  Electric  Il- 
luminating Company,  Duquense  Light 
Company  and  The  Toledo  Edison 
Company  (collectively,  the  "CAPCO 
companies")  have  entered  into  an 
agreement  with  the  Beaver  Authority 
("Beaver  Agreement")  concerning  the 
acquisition,  construction  and  financing 
of  pollution  control  facilities  at  the 
Bruce  Mansfield  Plant,  a  three  unit 
coal-fired  plant  owned  by  the  CAPCO 
companies  as  tenants  in  common. 
Under  present  allocations  with  respect 
to  such  plant,  Ohio  Edison  owns  60% 
of  Unit  No.  1.  39.3%  of  Unit  No.  2  and 
35.6%  of  Unit  No.  3.  and  Perm  Power 
owns  4.2%  of  Unit  No.  1.  6.8%  of  Unit 
No.  2  and  6.28%  of  Unit  No.  3.  Under 


the  Beaver  Agreement,  the  Beaver  Au- 
thority is  to  issue  and  sell,  separately 
with  respect  to  each  of  the  CAPCO 
(X)mpanies  and  upon  the  request  of 
that  company,  Beaver  Authority  pol- 
lution control  bonds  in  order  to  fi- 
nance the  cost  of  the  acquisition  and 
construction  of  that  company's  inter- 
est in  pollution  control  facilities  at  the 
Bruce  Mansfield  Plant.  With  respect 
to  Ohio  Edison,  the  Beaver  Authority 
has  heretofore  issued  and  sold  four 
series  of  such  bonds  which  are  pres- 
ently outstanding  ($35,000,000  princi- 
pal amount  issued  June  21,  1973; 
$19,000,000  principal  amoimt  issued 
September  24.  1974;  $40,000,000  princi- 
pal amount  issued  August  26,  1976; 
and  $26,500,000  issued  april  14,  1977). 
A  fifth  series  ($24,825,000  principal 
amount  issued  May  29,  1975)  was  re- 
fimded  and  is  no  longer  outstanding. 
With  respect  to  Perm  Power,  the 
Beaver  Authority  has  heretofore 
issued  and  sold  four  series  of  such 
bonds  which  are  presently  outstanding 
($3,500,000  principal  amount  issued 
June  21,  1973;  $2,500,000  principal 
amount  issued  November  26,  1974; 
$5,000,000  principal  amount  issued 
August  26.  1976;  and  $3,500,000  princi- 
pal amount  issued  April  14.  1977).  A 
fifth  series  ($2,750,000  principal 
amount  Issued  May  29.  1975)  was  re- 
f\mded  and  is  no  longer  outstanding. 

It  is  now  proposed  that  an  additional 
series  of  bonds  ("Series  F  Bonds")  be 
issued  with  respect  to  Ohio  Edison  and 
Penn  Power  by  the  Beaver  Authority 
in  aggregate  principal  amounts  of 
$50,000,000  and  $10,000,000,  respec- 
tively. The  proceeds  of  each  compa- 
ny's Series  F  Bonds  will  be  used  to  fi- 
nance that  company's  share  of  costs 
associated  with  the  oonstruction  of 
pollution  control  facilities  at  the 
Bruce  Mansfield  Plant.  The  Series  P 
Bonds  with  respect  to  Ohio  Edison 
and  with  respect  to  Penn  Power  wiU 
t>e  issued  pursuant  to  indentures  sup- 
plemental to  separate  trust  indentures 
between  the  Beaver  Authority  and 
The  Cleveland  Trust  Company,  Trust- 
ee, dated  as  of  June  1,  1973.  The  Series 
F  Bonds  will  not  be  redeemable  at  the 
option  of  the  Beaver  Authority,  upon 
direction  of  the  comi>any  with  respect 
to  which  they  were  issued,  for  ten 
years  after  issuance,  except  upon  the 
happening  of  certain  extraordinary 
events  as  set  forth  to  the  relevant  in- 
denture. Except  as  to  any  differences 
in  dates  of  issuance,  maturities,  rates 
of  interest  or  provisions  for  redemp- 
tion by  sinking  fund  or  otherwise,  the 
terms  of  the  Series  F  Bonds  will  corre- 
si)ond  to  those  of  the  prior  series  of 
bonds  issued  under  the  same  inden- 
ture. The  terms  will  in  each  case  re- 
quire the  approval  of  the  company 
with  respect  to  which  the  bonds  are  to 
be  issued.  The  Series  F  Bonds  are  ex- 
pected to  be  marketed  pursuant  to  ar- 


rangements between  the  Beaver  Au- 
thority and  underwriters  yet  to  be  se- 
lected, to  which  arrangements  neither 
Ohio  Edison  nor  Penn  Power  will  be  a 
party. 

Under  the  Beaver  Agreement  the 
company  with  respeA  to  which  the 
Beaver  Authority  issues  bonds  is  re- 
quired to  transfer  to  the  Beaver  Au- 
thority its  respective  Interest  in  the 
pollution  control  facilities  being  fi- 
nanced, subject  to  the  lien  of  its  first 
mortgage  indenture.  Such  interests 
will  be  reconveyed  to  the  transferor 
company  not  later  than  the  comple- 
tion of  construction  of  the  pollution 
control  facilities  involved. 

Conciurently  with  the  issuance  and 
delivery  of  the  Series  F  Bonds,  the 
company  with  respect  to  which  such 
series  is  being  issued  will  execute  and 
deliver  to  the  Beaver  Authority  a  sep- 
arate pollution  control  obligation  in 
the  form  of  a  note.  Tauch  such  note 
will  be  secured  by  a  second  lien  on  the 
appropriate  company's  interest  In  the 
facilities  being  financed  by  the  partic- 
ular Series  F  Bonds  to  which  the  note 
is  related.  Principal  and  interest  due 
on  such  notes  will  correspond  as  to 
dates  of  payment,  amounts  and  Inter- 
est rate  with  the  rates  of  interest, 
times  of  payment,  stated  maturities 
and  sinking  fund  payments,  if  any,  of 
the  Series  F  Bonds  to  which  the  note 
is  related.  Each  such  note  will  provide, 
among  other  things,  that  amounts  due 
thereimder  must  be  paid  whether  or 
not  the  pollution  control  facilities 
being  financed  are  completed,  or  func- 
tion satisfactorily,  or  are  damaged  or 
destroyed. 

Penn  Power  has  also  entered  into  an 
agreement  with  the  Lawrence- Author- 
ity ("Lawrence  Agreement")  concern- 
ing the  acxiuisition,  oonstruction  and 
financing  of  pollution  control  facilities 
at  Penn  Power's  wholly  owned  New 
Castle  Plant.  Under  the  Lawrence 
Agreement,  the  Lawrence  Authority  is 
to  issue  and  sell  its  pollution  control 
revenue  bonds  in  order  to  finance  the 
cost  of  acquisition  and  construction  of 
such  facilities  at  the  New  Castle  Plant. 
The  Lawrence  Authority  has  hereto- 
fore Issued  and  sold  three  such  series 
of  bonds.  aU  of  which  are  presently 
outstanding  ($15,000,000  prlncipid 
amount  and  $1,000,000  principal 
amount,  both  issued  June  23,  1976, 
and  $10,600,000  principal  amount 
issued  December  20, 1977). 

It  is  now  proposed  that  an  additional 
series  of  bonds  ("Series  C  Bonds")  be 
issued  by  the  Lawrence  Authority  in 
an  aggregate  principal  amount  of 
$3,000,000.  The  proceeds  will  be  used 
to  fliumce  the  costs  associated  with 
the  construction  of  pollution  control 
facilities  at  the  New  Castle  Plant.  The 
Series  C  Bonds  will  be  Issued  pursuant 
to  an  indenture  supplemental  to  the 
trust  indenture  between  the  Lawrence 
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Authority  and  the  First  National  Bank 
of  Lawrence  County,  Trustee,  dated  as 
of  June  1.  1976.  The  Series  C  Bonds 
will  not  be  redeemable  at  the  option  of 
the  Lawrence  Authority,  upon  the  di- 
rection of  Penn  Power,  for  ten  years 
after  issuance,  except  upon  the  hap- 
pening of  certain  extraordinary  events 
as  set  forth  in  the  indenture.  Except 
as  to  any  differences  in  dates  of  issu- 
ance, maturity,  rate  of  interest  and 
provisions  for  redemption  by  sinlclng 
fund  or  otherwise,  the  terms  of  the 
Series  C  Bonds  will  correspond  to 
those  of  the  prior  series  of  bonds 
issued  under  the  same  indenture.  A 
term  will  require  Penn  Power's  ap- 
proval of  the  terms  of  the  Series  C 
Bonds.  The  Series  C  Bonds  are  expect- 
ed to  be  marketed  pursuant  to  ar- 
rangements between  the  Lawrence  Au- 
thority and  underwriters  to  be  select- 
ed, to  which  arrangements  Penn 
Power  will  not  be  a  party. 

Under  the  Lawrence  Agreement 
Penn  Power  is  required  to  transfer  to 
the  Lawrence  Authority  its  interest  in 
the  pollution  control  facilities  being  fi- 
nanced, subject  to  the  lien  of  its  first 
mortgage  indenture.  Such  interest  will 
be  reconveyed  to  Penn  Power  not  later 
than  the  completion  of  construction  of 
such  facilities. 

Concurrently  with  the  issuance  and 
delivery  of  the  Series  C  Bonds.  Penn 
Power  will  execute  and  deliver  to  the 
Lawrence  Authority  a  separate  pollu- 
tion control  obligation  in  the  form  of  a 
note,  which  will  be  secured  by  a 
second  lien  on  Penn  Power's  interest 
in  the  pollution  control  facilities  at 
the  New  Castle  Plant.  Principal  and 
interest  due  on  this  note  will  corre- 
spond as  to  dates  of  payment,  amounts 
and  Interest  rate  with  the  rates  of  in- 
terest, times  of  payment  and  sinking 
fund  payments,  if  any,  of  the  Series  C 
Bonds.  The  note  will  provide,  among 
other  things,  that  amounts  due  there- 
under must  be  paid  whether  or  not  the 
pollution  control  facilities  being  fi- 
nanced are  completed,  or  function  sat- 
isfactorily, or  are  damaged  or  de- 
stroyed. 

Although  the  Series  F  Bonds  with 
respect  to  Ohio  Edison,  the  Series  F 
Bonds  with  respect  to  Penn  Power  and 
the  Series  C  Bonds  will  be  marketed 
together  in  order  to  effect  cost  sav- 
ings, each  series  will  be  issued  sepa- 
rately, and  the  issuance  of  any  one 
series  is  not  dependent  upon  the  issu- 
ance of  either  or  both  of  the  other 
series.  While  the  Beaver  Authority 
and  the  Lawrence  Authority  will  be 
the  issuer  of  its  respective  bonds,  as 
required  in  order  to  make  the  interest 
income  thereon  exempt  from  federal 
income  taxation,  the  credit  of  neither 
Authority  will  be  pledged  to  the  pay- 
ment of  its  bonds. 

The  proceeds  from  the  sales  of  the 
Series  F  Bonds  with  respect  to  Ohio 
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Edison,  the  Series  P  Bonds  with  re- 
spect to  Penn  Power  and  the  Series  C 
Bonds  will  be  placed  in  separate 
escrow  accounts  for  use  in  connection 
with  the  acquisition,  construction  and 
financing  of  the  pollution  control 
facilities  to  which  they  relate. 

Applicants-declarants  request  ex- 
emption from  the  competitive  bidding 
requirements  of  Rule  50  for  the  issu- 
ance of  their  pollution  control  notes 
pursuant  to  Rule  50(aK5). 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed  trans- 
actions will  be  supplied  by  amend- 
ment. It  is  stated  that  the  Public  Utili- 
ties Commission  of  Ohio  has  Jurisdic- 
tion over  the  proposed  transactions 
with  respect  to  Ohio  Edison,  that  the 
Pennsylvania  Public  Utilities  Commis- 
sion has  Jurisdiction  over  the  proposed 
transactions  with  respect  to  Penn 
Power  and  that  no  other  state  commis- 
sion and  no  federal  commission,  other 
than  this  Commission,  has  Jurisdiction 
thereover. 

Notice  is  further  given  that  any  in- 
terested person  may.  not  later  than 
April  2.  1979.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration which  he  desires  to 
controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re- 
quest should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of 
such  request  should  be  served  person- 
ally or  by  mall  upon  the  applicants-de- 
clarants at  the  above-stated  addresses, 
and  proof  of  service  (by  affidavit  or.  in 
case  of  an  attorney  at  law,  by  certifi- 
cate) should  be  filed  with  the  request. 
At  any  time  after  said  date,  the  appli- 
cation-declaration, as  filed  or  as  it  may 
be  amended,  may  be  granted  and  per- 
mitted to  become  effective  as  provided 
In  Rule  23  of  the  general  rules  and 
regulations  promulgated  under  the 
Act.  or  the  Commission  may  grant  ex- 
emption from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
Is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  bearing  (If  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

Oeorce  a.  Fttzsimmoivs, 
Secretary. 
[FR  Doc.  79-8196  Filed  3-16-79:  8:45  am] 


[8010-01-M] 

[ReL  No.  1094S:  70-6270] 

SOUTHWESTfm  BJCTUC  POWB  CO.  AND 
QNTtAl  AND  SOUTH  WIST  COftf . 


March,6.  1979. 

Notice  is  hereby  given  that  Central 
and  South  West  Corporation 
C'CSW"),  2700  One  Main  Place. 
Dallas.  Texas  75250,  a  registered  hold- 
ing company  and  Southerwestem 
Bectrlc  Power  Company 

("SWEPCO"),  P.O.  Box  21106,  Shreve- 
port,  Louisiana  71156.  one  of  CSW's 
electric  utility  subsidiaries,  have  filed 
an  application-declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  designating  Sections  6(a).  7.  9. 
10.  and  12(f)  of  the  Act  and  Rules  43 
and  45  promulgated  thereunder  as  ap- 
plicable to  the  proposed  transaction. 
All  interested  persons  are  referred  to 
the  application-declaration  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transaction. 

CSW  proposes  to  make  a  $15.000.000 
capital  contribution  to  SWEPCO.  The 
capital  contribution  will  be  added  to 
SWEPCO's  common  stock  paid-in  sur- 
plus account  and  will  be  used  to  repay 
short-term  debt  incurred  in  connection 
with  its  1979  construction  expendi- 
tures. As  of  March  IS.  1979.  short-term 
debt  for  SWEPCO  will  be  approxi- 
mately $35,000,000.  SWEPCO  esti- 
mates that  its  construction  expendi- 
tures for  1979  wiU  be  $130,000,000. 

It  is  stated  that  no  state  commission 
and  no  federal  commission,  other  than 
this  Commission,  has  Jurisdiction  over 
the  proposed  transaction.  Fees  and  ex- 
penses to  be  incurred  in  connection 
with  the  proposed  transaction  are  esti- 
mated at  $2,250,  including  legal  fees  of 
$200. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
March  29,  1979,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat- 
ing the  nature  of  his  interest,  the  rea- 
sons for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  applica- 
tion-declaration which  he  desires  to 
controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re- 
quest should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  A  copy  of 
such  requ^t  should  t>e  served  person- 
ally or  by  mail  upon  the  applicants-de- 
clarants at  the  above-stated  addresses 
and  proof  of  service  (by  affidavit  or.  in-* 
case  of  an  attorney  at  law.  by  certifi- 
cate) should  be  filed  with  the  request. 
At  any  time  after  said  date,  the  appli- 
cation-declaration, as  filed  or  as  it  may 
be  amended,  may  be  granted  and  per- 
mitted to  t}ecome  effective  as  provided 


in  Rule  23  of  the  general  rules  and 
regiilations  promulgated  under  the 
Act,  or  the  Commission  may  grant  ex- 
emption from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap- 
propriate. Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  therof . 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  f^TzsnocoNS. 
Secretary. 

[FR  Doc.  79-8197  Filed  3-16-79;  8:45  am] 


[8010-01-M] 

THE  NATIOMAL  MAIKET  ADVISORY  lOAKD 

CofiHnuotien  of  Advitory  CemmiM**; 
Opportunity  for  Pubik  Cowiwnt 

The  Securities  and  Exchange  Com- 
mission Is  conducting  a  review  of  its 
Federal  advisory  committee  as  direct- 
ed by  the  President  and  the  Office  of 
Management  and  Budget.  In  connec- 
tion with  that  review,  we  invite  com- 
ments from  interested  members  of  the 
public  on  the  need  for  suid  the  per- 
formance of  this  SEC  advisory  com- 
mlttee. 

The  one  SEC  advisory  committee  is: 

THE  NATIONAL  MARKET  ADVISO- 
RY BOARD 

On  December  30,  1977,  the  Charter 
of  the  National  Market  Advisory 
Board  was  amended  so  as  to  continue 
the  Board's  existence  as  an  entity 
after  the  expiration  of  the  terms  of  its 
then  current  members  (December  31, 
1977)  so  that  the  Commission  may  ap- 
point members  in  the  future  should  it 
be  deemed  appropriate. 

The  Advisory  Board's  objectives  are 
to: 

(1)  Formulate  and  furnish  to  the 
Commission  its  views  on  significant 
regulatory  proposals  made  by  the 
Commission  or  smy  self-regulatory  or- 
ganization concerning  the  establish- 
ment, operation,  and  regulation  of  the 
markets  for  securities  in  the  United 
States; 

(2)  Study  and  make  recommenda- 
tions to  the  Commission  as  to  the 
steps  it  finds  appropriate  to  facilitate 
the  establishment  of  a  national 
market  system;  and 

(3)  Study  the  possible  need  for  modi- 
fication of  the  scheme  of  self-regula- 
tion so  as  to  adapt  it  to  a  national 
market  system,  including  the  need  for 
the  establishment  of  a  new  self -regula- 
tory organization,  a  National  Market 
Regulatory  Board,  to  administer  the 
national  market  system.  In  the  event 
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the  Advisory  Board  determines  that  a 
National  Market  Regulatory  Board 
should  be  established  it  shall  make 
recommendations  sSb  to: 

(a)  The  point  in  time  at  which  a 
Regulatory  Board  should  be  estab- 
lished; 

(b)  The  composition  of  a  Regulatory 
Board; 

(c)  The  scope  of  the  authority  of  a 
Regulatory  Board; 

(d)  The  relationship  of  a  Regulatory 
Board  to  the  Commission  and  to  exist- 
ing self -regulatory  organizations;  and 

(e)  The  manner  in  which  a  Regula- 
tory Board  should  be  funded. 

Persons  wishing  to  comment  on  the 
above  advisory  committee  should 
submit  written  statements  in  triplicate 
to  George  A.  PItzsimmons,  Advisory 
Conunittee  Management  Officer, 
Room  892,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Comments 
should  be  specific  in  nature.  Com- 
ments should  be  received  no  later  than 
March  31,  1979.  The  Commission  will 
consider  and  where  appropriate  will 
forward  comments  to  the  Office  of 
Management  and  Budget. 

Questions  concerning  the  review 
may  be  directed  to  George  A.  Pitzsim- 
mons  (202)  755-1160. 

Dated:  March  9, 1979. 

George  A.  Fnzsiiatoif  s. 
Secretary. 

[FR  Doc  79-8200  FUed  3-16-79;  8:45  am] 
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[8025-01 -M] 

RfOtON  V  ADVISORY  COUNOi 


The  SmaU  Business  Administration 
Region  III  Advisory  Council,  located 
in  the  geographical  area  of  Clarks- 
burg, West  Virginia,  will  hold  a  public 
meeting  at  10:00  a.m.,  on  Thursday, 
April  5,  1979,  at  the  Sheraton  Inn,  153 
West  Main  Street.  Clarksburg,  to 
discus  such  matters  as  may  be  present- 
ed by  members,  the  staff  of  the  Small 
Business  Administration,  or  others 
present. 

For  further  Information,  write  or 
call  Arthur  J.  Glick,  District  Director, 
U.S.  Small  Business  Administration, 
109  North  Third  Street,  Clarksburg, 
West  Virginia  26301— (304)  622-6601 

Dated:  March  13, 1979. 

KDrew, 
Dejnity  Advocate  for 
Advisory  Councils. 

[FR  Doc.  79-8093  FOed  3-16-79:  8:45  am] 


The  Small  Business  Administration 
Region  V  Advisory  CouncQ,  located  in 
the  geographical  area  of  Coltmabus. 
Ohio,  will  hold  a  public  meeting  on 
Thursday.  April  12,  1979,  from  9:00 
ajn.  until  2:00  p.m.,  at  the  Imperial 
House— Arlington,  1335  Dublin  Road. 
Columbus.  Ohio,  to  discuss  such  busi- 
ness as  may  be  presented  by  members, 
staff  of  the  SmaU  Business  Adminis- 
tration, or  others  present. 

For  further  information,  write  or 
call  Frank  D.  Ray,  District  Director. 
UJ3.  Small  Business  Administration, 
Federal  Building  and  U.S.  Courthouse, 
85  Marconi  Boulevard.  Columbus. 
Ohio  43215— (614)  469-7310. 

Dated:  March  13, 1979. 

KDrkw, 
Deputy  Advocate  for 
Advisory  Councils. 

[FR  Doc.  79-A094  Filed  3-16-79;  8:45  am] 


[8025-01 -M] 

[Declaration  of  Disaster  Loan  Area  No. 
16801 

ORMON 

DadoraflMi  of  Dhottar  Locm  Ai«« 

Crook  and  Umatilla  Counties  and 
adjacent  counties  within  the  State  of 
Oregon  constitute  a  disaster  area  as  a 
result  of  damage  resulting  from  flood- 
ing caused  by  runoff  of  snow  melt  and 
rain  which  occtirred  on  February  6-10, 
1979.  Applications  will  be  processed 
under  the  provisions  of  Pub.  L.  94-305. 
Interest  rate  is  1%  percent.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  untU  the  close  of  business  on 
May  14,  1979,  and  for  economic  injury 
until  the  close  of  business  on  Decem- 
ber 13,  1979  at: 

Small  Business  Administration,  Dis- 
trict Office,  Federal  Building— Room 
676,  1220  S.W.  Third  Avenue,  Port- 
land, Oregon  97204. 

or  other  locally  announced  locations. 
(Catalog   of    Federal    Domestic    Assistance 
program  Nos.  59002  and  59008). 

Dated:  March  13.  1979. 

A.  Vesmoh  Weaver, 
i4(fminf«fmtor. 

[FR  Doc.  79-«250  FUed  3-16-79;  8:45  am] 
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[•025-01-M] 

RfOION  M  ADVnOIV  COUNOl  MiiTINO 


The  Small  Business  Administration 
Region  III  advisory  Council,  located  in 
the  geographical  area  of  Washington. 
D.C..  will  hold  a  public  meeting  at 
10:00  a.m..  on  Wednesday.  April  11. 
1979.  at  the  Lee  House.  1100-15th 
Street.  N.W..  Washington,  D.C.,  to  dis- 
cuss such  matters  as  may  be  presented 
by  members,  staff  of  the  Small  Biisl- 
ness  Administration,  or  others  present. 

For  further  information,  write  or 
call  Frank  H.  Proudfoot,  U.S.  Small 
Business  Administration.  1030-15th 
Street.  N.W..  Suite  250.  Washington. 
P.C.  204 17-(  202)653-6960. 

Dated:  March  13, 1979. 

KDrxw. 
Deputy  Advocate  for 
Advisory  Councils 
[FR  Doc.  79-8248  PUed  3-18-79:  8:45  am] 


[  8025-01 -M] 

tEGION  VIH  AOV1SOIY  COUNOL  EXKUTIVI 
•OAKOMCFTING 

rvMcMMHiif 

The  Small  Business  Administration 
Region  VIII  Advisory  Council  Execu- 
tive Board  will  hold  a  public  meeting 
at  9:00  a.m.  on  Wednesday.  April  11. 
1979.  in  the  Small  Business  Adminis- 
tration Conference  Room.  22nd  Floor. 
Executive  Tower  Building.  1405  Curtis 
Street.  Denver.  Colorado,  to  discuss 
such  business  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  attending. 

For  further  information,  write  or 
call  Dean  Lupkey.  Regional  Director. 
U.S.  Small  Business  Administration. 
Executive  Tower  Building.  1405  Curtis 
Street.  Denver.  Colorado  80202— (303) 
837-4021. 

Dated:  March  13. 1979. 

KDrkw. 
Deputy  Advocate  for 
Advisory  Councils. 
CFR  Doc.  79-8249  PUed  3-18-79:  8:45  un] 


[4710-01-M] 

DEPARTMENT  OF  STATE 

(PubUc  Notice  CM-8/1721 
FINK  AITS  COMMITTH 


NOTICES 

The  agenda  for  the  committee  meet- 
ing will  include  a  summary  of  the 
work  of  the  Fine  Arts  Office  since  its 
last  meeting  on  November  13,  1978. 
the  announcement  of  all  gifts  and 
loans  since  December  1,  1978.  as  well 
as  a  final  report  on  the  architectural 
improvements  in  the  Entrance  Hall 
'  and  EQevator  Lobby  of  the  Diplomatic 
Reception  Rooms.  Also  on  the  agenda 
will  be  a  report  from  the  dinner  Com- 
mittee on  the  Fund  raising  dinner  to 
be  held  in  Septeml)er  1979. 

The  meeting  is  open  to  the  public. 
The  public  may  take  part  in  the  dis- 
cussion as  long  as  time  permits  and  at 
the  discretion  of  the  Chairman.  Be- 
cause of  State  Department  security  re- 
quirements, anyone  wishing  to  attend 
the  meeting  should  telephone  the  fine 
Arts  Office  by  Monday.  May  14.  1979, 
telephone  (202)  632-0298  to  make  ar- 
rangements to  enter  the  building. 

Dated:  March  9.  1979. 

CLCMKirT  E.  CoirbiR. 
Chairman, 
Fine  Arts  Committee. 
(FR  Doc.  79-8100  PUed  3-18-79:  8:45  am] 


[4910-13-M] 
DEPARTMENT  OF  TRANSPORTATION 

»-  J a    A  I  iImjImm     a  JmiIm1i8im8Imm 

AM  TtAmC  ftOaOUtES  AOVISOIY 
COMMfTTCi 


1«527 


The  Fine  Arts  Committee  of  the  De- 
partment of  State  will  hold  its  Spring 
meeting  on  Thursday.  May  24.  1979  at 
9:30  a.m.  in  the  John  Quincy  Adams 
State  E>rawing  Room.  The  meeting 
will  last  approximately  until  11:00  tuaa. 


Pursuant  to  section  10<aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  UJB.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  the  Fed- 
eral Aviation  Administration  Air  Tiaf- 
fic  Procedures  Advisory  Committee  to 
be  held  AprU  9  through  AprU  12.  1979. 
from  9  a.m.  E.D.T.  to  4  pjn.  daily,  in 
conference  rooms  6A  and  B  at  FAA 
Headquarters.  800  Independence  Ave.. 
S.W..  Washington.  D.C. 

The  agenda  for  this  meeting  is  as 
follows:  A  continuation  of  the  Com- 
mittee's review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and  up- 
grading of  terminology  and  proce- 
dures. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  availa- 
ble. With  the  approval  of  the  Chair- 
man, members  of  the  public  may  pres- 
ent oral  statements  at  the  meeting. 
Persons  wishing  to  attend  and  persons 
wishing  to  present  oral  statements 
should  notify,  not  later  than  the  day 
before  the  meeting,  and  Information 
may  t>e  obtained  from.  Mr.  Franklin  L. 
Cunningham.  Elxecutive  Director.  Air 
Traffic  Procedures  Advisory  Commit- 
tee. Air  Traffic  Service.  ATT-300.  800 
Independence  Ave..  S.W.,  Washington. 
D.C.  20591.  telephone  (202)  426-3725. 


Any  member  of  the  public  may  pre- 
sent a  written  statement  t'  the  Com- 
mittee at  any  time. 

Issued  in  Washington.  D.C.  on 
March  12.  1979. 

F.  L.  CUHHIMGHAM. 

Executive  Director,  A TPAC.    . 
(FR  Doc  79-7740  PUed  3-18-79:  8:46  am] 


(4910-06-M] 

[PRA  Emergency  Order  No.  11— Notice  5] 

I  ^_|^|^—    fc^-,,-^-— *    —J   a-a * AA^AA*LMla 

On  February  7.  1979.  the  Federal 
Railroad  Administration  (FRA)  issued 
Emergency  Order  No.  11  placing  cer- 
tain restrictions  on  the  movement  of 
railroad  freight  cars  containing  mate- 
rials required  to  be  placarded  in  ac- 
cordance  with  DOT  regulations.  49 
CFR  Parts  170-189.  over  track  owned 
or  leased  by  the  Louisville  and  Nash- 
ville Railroad  Company  (LdcN)  (44  FR 
8402).  That  Order  was  subsequently 
amended  on  February  16.  1979  (44  FR 
10559). 

Under  the  authority  of  45  U.S.C.  432 
and  49  CFR  211.47.  the  L&N  request- 
ed an  administrative  hearing  on  Emer- 
gency Order  No.  11.  as  amended,  on 
February  28.  1979. 

On  March  19.  1979,  an  administra- 
tive hearing  on  that  Order  will  com- 
mence, at  9:30  a.m..  In  a  hearing  room 
to  be  announced,  at  the  Federal 
Energy  Regvilatory  Commission.  825 
North  Capitol  Street.  N.W.,  Washing- 
ton. DC.  20462.  The  Honorable 
Samuel  Kanell  will  be  the  presiding 
officer  at  that  hearing. 

Further  information  concerning  this 
matter  may  be  obtained  by  contacting 
Kenneth  Gradia,  Office  of  Chief 
Counsel.  Federal  Railroad  Administra- 
tion (202-426-8220)  or  Judge  Kanell 
(202-275-3934). 

Issued  in  Washington.  D.C.  on 
March  15.  1979. 

JOHlf  M.  SULUVAH, 

Administrator. 
(PR  Doc  79-8301  PUed  3-15-79:  2:32  pml 
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DCNKON.  MC  CT  AL 


Transportation 


AGENCY:    Idaterials 
Bureau.  DOT. 

ACmON:  List  of  Applications  for  Re- 
newal or  Modification  of  Exemptions 


or  Application  to  Become  m  Party  to 
an  Exemption. 

SUMMARY:  In  accordance  with  the 
ixticedurei  governing  the  application 
for.  and  tlie  iHtMesBing  of.  exemptioos 
form  the  Department  of  Tran^Mirta- 
tion'B  Hasardous  Materlala  Regula- 
tlooc  (4B  CFR  Part  107.  Subpart  B). 
notice  iB  hereby  glmi  that  the  Office 
of  Haaardous  Materials  Regulation  of 
the  Materials  Transportation  Bureau 
hai  received  the  tpplicatiooc  deecribed 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes 
of  transportation,  the  nature  of  appli- 
cation have  been  shown  in  earlier  Fed- 
■RAL  Rbqistsr  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for  ex- 
tension of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous  mate- 
rials, packaging  design  changes,  addi- 
tional mode  of  transportatioi^  etc.) 
they  are  described  In  footnotes  to  the 
application  number.  Application  num- 
bers with  the  suffix  "X"  denote  re- 
newal; application  niunbers  with  the 
suffix  "P"  denote  party  to.  These  ap- 
plications have  been  separated  from 
the  new  applications  for  exemptions 
to  facilitate  processing. 

DATES:  Comment  period  closes  by 
April  2.  1979. 

ADDRESSED  TO:  Dockets  Branch, 
Information  Services  Division.  hLaXerl- 
als  Transportation  Bureau.  U.S.  De- 
partment of  TransiJortation.  Washing- 
ton. D.C.  20590.  Conmients  should 
refer  to  the  application  nimiber  and  be 
submitted  in  triplicate. 

FOR  FURTHER  INFORMATION: 
Copies  of  the  applications  are  availa- 
ble for  inspection  In  the  Dockets 
Branch.  Room  6500,  Trans  Point 
Building.  2100  Second  Street  SW., 
Washington.  D.C 


A»M». 

AppHnwt                    Keatmaiol 

ttOBlta. 

c 

■ogptlan 

Mtf-X. 

FMCOon*^  PhDadelpliia,  Pa. 
(8MVaotD0te». 

•m 

«as-x_ 

BarttamrOle,  OUa. 

mm 

MIS-X- 

MiM 

JT6»-X- 

FMBwalt  Con>..  PhnxVlphla. 
Fa.eS0eVyMtaotea». 

•7N 

•7ST-X-. 

DtCMM.  FrankloTt.  W«at 
Oannany. 

•787 

WM-X.. 

Dow  Cbemkal  Co..  Finaay, 
Ohla 

•MS 

an»-x- 

Wamn  Pctralenm  CX>.,TiIlM, 
Okla. 

MS9 

ases-x... 

Dow  Cbemlcd  Co..  Ftndlay. 
Ohla 

MSB 

7(»»-X_. 

TraiMeaatalMr  Laaains.  SJL. 
aana«a.8«ltMriand. 

7006 

7a4»-X_ 

K.  L  du  Foot  de  Kamoiua  * 

7349 

7a61-X.- 

llooaaato  Co..  St  Loula.  Mo. 
(8ae  FMtaota  4). 

7M1 

7269-X„ 

D.&  Department  of  Kuettj. 
Waahhwton,  DC. 

7369 

73SS-X-. 

Liquid  Caitwolc  Corp, 
Chlcaco.IU. 

7386 

T440-X- 

JackaoDTlDe.  na. 

7440 

744e-X-. 

Chamleal  Corp..  Me.  Pa. 

7446 

7S9»-X_ 

Paottle  IntemounUin 
Kutreas  (>>..  Walnut  Creek. 
OOlf. 

7M0<^ 

76M-X. 

Mamphla.  Tenn. 

7SM 

762S-X- 

Cbcmtech  Induatrtea,  Inc.  St. 
Loula.  ICo. 

7628 

7744-X-. 

Dow  Coming  Corp..  Midland. 
Mich.  <8ee  Footnote  BX 

7744 

77S6-X- 

CarletoD  Contnis  Corp..  Baat 
Aurora,  N.T.  (See  Footnote 
6). 

7768 

776»-X- 

7769 

Neb.  (See  Footnote  7). 

787l-X_ 

atlaa  Powder  International 
Ud..  Miami.  Fla. 

7871 

79SS-X_ 

Geneva.  Swltaerland. 

7938 

ttonNo. 


Applicant 


naitawal  o< 
auianptlon 


3987-X. 
-X. 


S1S4-X.. 

S3a»-x.. 


43M-X. 


Deniaon.  Inc  FredoDla.  Kan . 
Dow  Chemical  OwS.A., 

Hooker  Chemical  Co.. 

HouatwyTea. 
Kerr-MoOee  Chemical  Corp.. 

Oklahoma  Oty.  Okla. 
pro  Induatrlca.  Inc. 

Ptttaburgh.  Pa. 
Dow  Ctaeayeal  O  BJL. 


3567 
3800 

3134 

3363 


6016-X. 


•443-X. 


If  udear  Prodoola  Co..  So.  B 

Mont*.  OaUf . 
Southem  Weldlnc  Supply 

Co..  Inc.  BowUnf  Green. 

Xy. 
Ifootana  Solptior  A 

Cbamfcal  CO..  BUUnsa, 
il). 


•016 


■To  renew  and  provide  for  varloaa  modiflcationi 
to  appurtenaneea  to  extattnc  eaivo  tanka. 

'To  include  furadan  80  wettable  powder  and  fura- 
dan  85  wettable  powder  aa  additional  cnmmodtt4fa, 

■To  modify  two  exiatlns  traOera  under  DOT-K 
6753  by  adding  8  more  tubea  to  each  for  the  ihip- 
ment  of  dtfluoroethylene. 

'To  renew  and  to  aooommodate  ihipmenta  of 
phospborui  sludge  realdue  in  snaller  capacity  stor- 
age *«"^* 

•To  substitute  an  exceaa  flow  valve  for  the  Inter- 
nal shut-off  valve  on  cargo  tanka  In  anhydrous  hy- 
drogen chloride  servlee. 

'To  authorise  an  inereaae  in  sphere  slse  from  40 
cubic  incbea  to  55  tnchea  and  an  Inereaae  In  service 
pressure  not  to  exceed  8000  paig  tnatead  of  7100 

IMig- 
'To  renew  and  anbatantiaHy  Inereaae  the  water 

capacity  of  the  cylindeia. 


AppUea- 
tlonlfa 


Applicant 


Partleato 
esamptlon 


36S0-P_  MC/B  Manufacturing 

Chf  mists,  Inc.  Ctoctenatt 
Olila 


tlODll& 


7684-P- 


M.,  WtlBitaglaB. 
8eleattneOo..rWr 

XAWB.IU. 

PMC  OorpL.  fMlitrtplrta,  Pa- 

7S87-P_  Right  Syst«BS  bac.  Raytown, 

Mo  (Sae  Footnota  U 
7887-P_  SBaaQ  Soondlng  Roakat 


4453-P. 


Mountain  State  Bit  Senrloe. 
Inc.  Morgantown.  W.Va. 

__  Chareote  Steamship 

Company  limited.  Londcn. 


«931-P_  CMaa  Servtee  Co..  TUIaa.  Okla 
1934-P...  OaneMIIlsCafp..< 
IKX 


4453 
8383 

8931 


TsRaea.Waah. 
7887^  ~.  Conpotfto  Dynamlsa.  North 


79e3-P-.  Sanyo  Dectrte  Inc.  littla 

Ferry.  lU. 
8047-P_.  Traaaoontalnar  Leasing,  SJL. 

Geneva,  Swltaerland. 
8063-P—  Ford  Motor  Co..  Deaibom. 

ICich. 


■TO  become  a  party  to  the  exemptton  and  to  an- 
thorlae  an  Increase  In  propeUant  weight,  to  not 
eiceed  63J  grams. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Section  107  of  the 
Hazardous  Materials  Transiportatlon 
Act  (49  CFR  UJ3.C  1806;  49  CFR 
1.53(e)). 

Issued  in  Washington.  D.C.  on 
March  9. 1979. 

J.  R.OSOTRK. 

Chi^,  Exemptions  Branth, 
Office  of  Hazardous  Material* 
Regulation,  Materials  Trans- 
portation Bureau. 

[FR  Doc.  79-8033  FOed  3-18-79;  8:45  am] 


[4910-60-M] 

IMPAITMBir  Of  OBBISi  Wt  AL 
Oronta  wid  Panlah  •>  AppBcwtlons  for 


AGENCY:  Materials  Transportation 
Bureau.  DOT. 

ACTION:  Notice  of  Grants  and  De- 
nials of  Applications  for  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  goven^ng  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transporta- 
tion's Hazardous  Materials  Regula- 
tions (49  CFR  Part  107.  Subpart  B), 
notice  is  hereby  given  of  the  exemp- 
tions granted  February  1979.  The 
modes  of  tranqxxtatkm  taivolved  are 
identified  by  a  number  in  the  "Nature 
of  Exemption  Thereof  portion  of  the 
table  below  as  follows:  1— Motor  vehi- 
cle, a— Ran  freight.  8— Cargo-vessel, 
4— Cargo-only  aircraft.  5— PisBenger- 
carrylng  aircraft  Application  numbers 
prefixed  by  the  letters  EB  represent 
applications  for  Emergency  Exemp- 
tions. 


IfGtSTn.  VOL  44,  NO.  54    MONDAY,  MATCH  19,  1*79 


UOKTBU  VOi.  44,  Na  S4-M0NDAY,  MAtCH  19.  1979 


UMI 


16628 


NOTKIS 


16529 


ApvUeatton  No.       KxaBpUaoNo. 


ApjiltfMrt 


Mfttimof  oflmptftoD  tlMnof 


DOT-BMM. 
UU-N DOT-CUU. 


UjB.  DafMitment  of  Defcnae. 
Acurcx  Corp^  MwmUIn  View.  OtUf 


•IM-M DOT-««l». 


aurfllsht  Inc..  Ilamphta.  Taon. 


m  cm  m.4M(»).  inJt To  ■hip  •  ndlOMUTC  OMi  A  rsfkmtn  to  DOT 

apeetnoUtaa  TA  ooaumetm.  (ModM  1.  r> 

M  CVS  ItUntaXl).  inj To   BiMiufaetun.   owrt   and  wn   a   limited 

noBiber  of  ood-DOT  ipocUlf  tion  ntP  wtnth 
laM  alumlnuni  ejrUnden  for  ■hlxwumt  of  eom- 
PTMMd  air  for  nndarwotcr  toot  puipuow. 

C^fliM^^  1   S.  ft^  ^  A  I 

4»  CIS   ITliei.   ITUOitcKS).  To  tnuport  CtaM  A.  B  and  C  ««x>>u«lw  of  a 
17UT,  m^JOCaXl).      tjrpo  or  quanUty  not  pennttted  for  air  ahlp- 

injaotb):  M  CFS  Part  1«T.         MMit  la  M  CTR  Paita  11»-17t.  (Modo  O 


'KxHrnoaa 


Ooip,  Adtten.  «•  cm  in-lMtmi. 


Ml«-X_ 


DOT-K  MM . 


nrmi-z. 


DOT-B  Tttl . 


Or«at  Lalu*  Cbemlcal  Corp.. 
fayette.  Ind. 


WMt  La-  «•  cm  inJU.  ITXMT . 


To  ihlp  cMoroptcrtn.  Hquid  in  a  non-DOT  ^wc- 
Iflcation  portable  Unk.  (Mode*  1.  X  >.) 


Dboau 

661 1-X— Request  bjr  Air  Products  and 
Chemicals.  Inc.  Allentown.  Pa.— For  re- 
consideration of  denial  of  application  to 
modify  portions  of  DOT  Exemption  6611. 
denied  February  M.  1979. 

7060-P-Reque8t  by  NRO  Scientific  Inc^ 
Bayse.  Va.— To  become  a  party  to  Exemp- 
tion 7060  for  shipment  of  radioactive  ma- 
terials in  small  aircraft  with  certain  exoep- 
UoDS.  denied  February  36. 1979. 

8026-N— Request  by  Oacar  E.  Erickson.  Inc.. 
Richmond.  Calif.— to  transport  corrosive 
and  flammable  materials  in  non-DOT 
specification  cargo  tanks,  denied  February 
13.  1979. 

8113-N-Request  by  IRECO  Chemicals.  Salt 
Lake  City.  Utah— To  authorize  the  trans- 
portation of  nltro  carbo  nitrate  and  am- 
monium nitrate  through  the  Port  of  Oulf- 
port.  Mississippi,  denied  February  9.  1979. 


EE8161-N— Request  by  Carlb  West  Airways 
Limited.  Miami.  Fla.— For  an  emergency 
exemption  to  transport  a  shipment  oif 
high  explosives  (shaped  charges)  to  an 
overseas  destination,  denied  February  •. 
1979. 

Sincerely. 

J.  R.  OmoTHX, 
Chitif.       Exemptions      Branch, 
Office  of  Hazardous  Materials 
ReffiUation,    Material    Trans- 
portation Bureau. 

(FR  Doc  79-6034  FUed  3-16-79;  8:45  am] 
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OVAITMBIT  Of  DtmUi  n  AL. 

ad  OsaWs  •!  i 


AOENCT:  MaterlAls  Transportotion 
Bureau.  DOT. 

ACTION:  Notice  of  Grants  and  De- 
nials of  Applications  for  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transporta- 
tion's Hazardous  Materials  Regula- 
tions (49  CFR  Part  107,  Subpart  B). 
notice  is  hereby  given  of  the  exemp- 
tions granted  January  1979.  The 
modes  of  transportation  involved  are 
identified  by  a  number  in  the  "Nature 
of  Exemption  Thereof  portion  of  the 
table  below  as  follows:  1— Motor  vehi- 
cle. 2— Rail  freight,  3— Cargo-vessel. 
4— Cargo-only  aircraft.  &— Passenger- 
carrying  aircraft  Application  numbers 
prefixed  by  the  letters  EE  represent 
applications  for  Emergency  Exemp- 
tions. 


DfC  rtMf*'*>  Oroup,  be  ADeBtovB, 
Pa.;  U  A  Departisent  of  Defen 
li«tao.IXX 

Bxploatre  Twhnolacy,  PWrfldd.  Calif 


Roper  Plastka.  Ine..  Oakbraok.  m. 


Alr«o  Wddli«  Products.  SprtacAeld. 
mJ4  O.  E.  Meyar  *  Bona.  Inc.  Sandus- 
ky. Olilo:  WUaoa  Wdding  Supply. 
Warren,  ttieh.;  Aoet^-Are.  Ine, 
Paduch.  Ky.;  Harvey  Co.,  Orecnsburi. 
Pa.;  Outtman  Supply  Co..  Belle 
Vemoa.  Pa.:  WeOer  Welding  Co,  Ine, 
Dayton.  Ohio. 

Olln  Corp..  But  Alton, 


m  cm  inM(e).  iTt^ax. 


_  Vsstalp  aa  ailillBaf  to  nmOOT  i 
polypfapyleM  or  polystliyISM 

pocked  in  ftberboard  boxM.  (Modes  1.  a) 

^  TO  «»»«p  oertaln  Claai  A  and  B  explorives  la 

DOT    and    bob-OOT    tpecifk-atton    metal 

dniBM.  (ModH  1.  X  S.) 

49  cm  179.IOO(oe>.  11S.lM(b),  To  dilp  a  Oasi  C  espkMlve  k>  non-DOT  wectfl- 

tnx  oattOB  innar  cantatnen  ofwpacked  in  a  DOT 

UH  tiberboard  boa.  (Modes  1.  a.  S.  4.) 

4t  cm  173.154(a).  171.M1 To  manufacture.  BMik  and  ssO  non-DOT  «eet- 

floatloa  removable  bead  polyethylene  eon- 
talnen  for  BhlpoMnt  of  oertaln  orsank:  per- 
oxklea.  (Modm  1. 3.  S.) 
4S cm  ITlHIKa)  To  ehtp  oertaln  non-flammable  gaaee  in  non- 

.    DOT  apeeUloatkm  portable  tanks.  (Model.) 


4*         cm 

in.a4S(aX31). 


AlUed  CSwmkaa  Corp,  Morrlstown.  lf.J-.  49  CFR  17X101. 17X904 


•sn-x. 


Application  No.       Kxemptlon  No. 


Applicant 


RoffulatlonU)  affected 


Nature  of  exemption  thereof 


MIO-Z. 
•Sll-P. 
MS3-X. 

MS7-P. 


DOT-B  a«- 
DOT-B  <S«3» 

DOT-E64S4_ 
DOT-B  <6IS_ 

DOT-B  6SU - 

DOT-B  Ml*.. 

DOT— B  4611. 

DOT-B  «4S3- 

DOT-E  6467  _ 


B.  I.  du  Pont  de  Nemours  Si  CO,  Ine, 
Wilmington,  DeL 


Nortbem  Petrochemical  Co,  Dee 
Plalnea,  m.;  El  Paao  Products  Oo, 
Odeeaa,Tex. 


tf  CFR  17X101.  17S.344(aX10). 
173J47(axa).  17SJ6a(aX4), 
I7SJ74(a). 

49  CFR  17X101,  17X314(e> 


International    Minerals    and    Chemical  49  CFR  17X101 

Corp,  Mundeleln.  m. 
Onion  Ositatde  Corp,  Bound  Brook,  N  J- 


I47»-X- 
3000-X- 

sia»-p_ 
sin-x, 

SM7-X- 

44S3-X- 

4490-X. 


DOT-B  147*. 
DOT-B : 


DOT-B  S13S- 
DOT-B  3193. 

DOT-B  strr. 

DOT-B  44U. 
DOT-B  4490. 


UA  Department  of  Defenee.  Waalilnt- 

ton.DC 
Union  carbide  Corp,  Tarrytown.  NT  ~— , 


Herculee  Ine  WUmlnaton.  Del 

B.  L  du  Pont  de  Nemours  St  Co,  Ino, 
WQmlnston.  DeL 


17X314(0X1), 


49  cm  17X191,  17X3M(axa), 
17XSI9(aX3>. 

49       CFR       179.4X       177J31. 

177.gaa(b).  177  J3Kk). 
49  CFR  17X314(0)1  ITXSlMaXl) 


Oroendyke  Tran^wrt.  Ine,  Kaid.  Ofcla.:  49  CFR  17XS19(a>_ 

PhUUpa   fttnrieum    (>>,    Bartleevllle. 

Okla. 
Maynea  Explosives  0>,  Lee's  Summit. 


4SS4-X DOT-B  4«4. 

4717-X DOT-B  4717. 


Air  Products  and  Chemicals.  Ine,  Allen- 
town.  Pa. 


Honeywell.  Ine,  Mtameapolis.  Mtam. 


Northern  PKro-chemical  0>,  Das 
Plalaes.  m.;  El  Paso  ProducU  Q>, 
Odeeaa.  Tex.:  Union  Carbide  Oocp, 
Bound  Brook.  NJ. 


49  CFR  17XUa(c)_ 
49  CFR  17X319(a)- 


sias-z. 


DOT-B  3136, 


Liquid  carbonic  Ooip,  Chicago,  m . 


4*  CFR  I7X39X  17X304w  17X3 . 
49  CFR  17X191. 173.314(c) 

49  CFR  17X19L  17X313 


Tto  ahlp  a  nonflammable  iiaiiiinaatirl  gaa  In 
non-DOT  apedflcatlon  cargo  tanks.  (Mode  1.) 

To  ship  flammable  liquefied  iiaiiiwieainl  gaaas 
in  a  non-DOT  apedflcatlon  portable  tank  or  a 
DOT  SpedflcaUon  4L  cylinder.  (Mode  1.) 

To  beeome  a  party  to  *»«— 1'«'~«  >1M.  (See  Ap- 
pbcatloa  No.  IIW-Z).  (Mode  1.) 

To  ahlp  liquefied  oompreaaed  gaaea  In  DOT 
Spedflcattan  146AS99-W.  109A999-W.  Oaas 
lOSA  tank  ear  taiAs,  MC-339  and  MC-331 
cargo  tanka.  and  DOT-41  portable  tanks. 
(Modea  1.  X  X) 

To  ahlp  a  flammable  liquefied  eomprcaeed  taa 
in  a  DOT  SpedflcaUoo  UC-UO  carro  Unk. 
(Mode  1.) 

To  ship  an  oildlaer  In  a  non-DOT  specification 
bulk,  hopper-type  tank.  (Mode  1.) 

To  sMp  a  flammable  gas  in  a  non-DOT  apedfl- 
catkm  vacuum  tnsnlatwl  cargo  tank  designed 
and  oonatructed  in  aeeordanee  with  Section 
Tin  of  the  ASMS  Code.  (Mode  L) 

To  ahlp  liquid  aodhim  and  potaaafura  in  valve 
actuators  bidivtduaUy  packed  in  a  non-DOT 
fiberboard  container.  (Modea  L  X  4.) 

To  ahlp  a  flammable  liquafled  eompreaaed  gas 
to  a  non-DOT  ^Mctfleatlan.  kiaulated  tank 
car  tank  iVelgned  and  oonatnieted  to  eoowly 
with  the  AAR  proposed  ^edfleation 
IISDIMW.  (Mode  X) 

To  ahlp  a  flammable  bqueflad  eompreaaed  gaa 
In   a  non-DOT  apedfleatlon  cargo 
(ModeL) 


9973-X DOT-B  4973- 


47«S-X. 


491S-X- 


9991-X. 


DOT— E  9793, 

DOT-B  499S, 

IX3T-E9ai8, 
DOT— B  9994. 

DOT-B  9901. 


The  Synthatron  Corp,  Edgewater.  NJ. 
M  &  T  (memlcals.  Inc.  San  Frandsoo. 
■    Calif. 
Oxlrane  Chemical  Co,  Pasadena.  Tex  — 


Cities  Senloe  Co,  Tulss,  Okla.  L'Alr  U- 
quide.  Paris.  France  L'Alr  Uquide 
Beige.  Liege.  Belgium. 

Roper  Plastks,  Ine,  Oakbrook.  ID — : 


Kelsey    Welding    Supidy    Corp,    New 

BerUn.  Wis. 
Chandler  Evans,  Ine,  West  Hartford. 

Conn.     . 


Trafpak  Limited,  Aylesbury.  Etaglsnd: 
Containers  and  Preaaure  Veaaela  Ltd, 
Monagtaan,  Ireland. 


49      CFR      17X191.      17X30X 
17X119, 173.134. 173.164. 

49  cm  173.I3S(aX6). 

173.139(aX5).  173  J47, 178  J. 

49  CFR  173.331. 


49  cm  17X10L  173.31B(a) . 


49  CFR  173.S17(a). 


49  CFR  17S.34(eX18Xi).  17X3 — 
49  cm  17X303(aX4).  17X3 


Fitch  Industrial  and  Welding  Supply, 
Lawton.  Okla.:  Lincoln  Welding  Supply 
Oo,  liiwviin,  M eb.;  Harvey  Co,  Oreena- 
burg,Pa.  

Mobay  Chemical  (>irp,  Ksnsss  aty.  Mo.  49CFR173J59. 


49  CFR  173.119,  173.125, 
17SJ45.  17X347,  173J44. 
173J47:    49    CFR    90.06-35. 

•aj5-x 

49  CFR  173  JlS(a) 


17XSl(b).  To  ship  certstn  coiioslve  UquMs  tai  DOT  Sped- 
ftoation  M031I  or  MC-3ia  tank  motor  vehl- 
(te.  (Mode  L) 
XX>  slilp  an  oxidlaer  In  DOT  Spedflcatlan  MO 
31X  MC-330  or  MC-331  eorgo  tanks.  (Mode 
1.) 

To  Ship  oertaln  Clam  B  poisonous  Uquida  in 
DOT  Specification  106A400W,  113A400W. 
I14A400W,  130AS09W  and  propoaed 
130A400W  tank  ear  tanka  (Mode  X) 

To  ahlp  a  liquefied  flammable  eompreaaed  gas 
In  a  non-DOT  apedfleatian  vacuum  insiilatwl 
tank  ear  tank  daalgned  and  oonstructed  to 
comply  with  AAR  proposed  apadflnrton 
1I8C130W.  (Mode  X) 

To  ahlp  flammable  Uquida  tai  MC-907  or  MC- 
313  tank  motor  vetaldea.  (Mode  L) 

TO  diip  a  flammable  liquid  or  solid  ta  non-DOT 
apedflcatlon  steel  portable  tanks.  (Mode  1. 
X) 

To  ship  certain  euiiuaive  Ilqnid  and  eertain 
nmt,«mmhiM  Uqulds  ih  uon-DOT  specification 
stalnlem  steel  cylinders.  (Modes  1.  X  4.) 

Tb  dilp  aa  organic  peroxide  In  DOT  Speelfiea- 
tion  11LA100W9  tank  ears  and  MC-907  cargo 
tanka  (Modes  I,  X) 

To  become  a  party  to  Bxeiniitinn  991L  (See  Ap- 
pbcatton  No.  991 1-X).  (Modes  l,  X) 

To  msnnfacture,  mark  and  sen  m»-DOT  re- 
movable-bead polyethylene  oontalnera  for 
fttjfwntmt  of  eertain  oxidising  materials. 
(Modes  L  X  X) 

To  beeome  a  party  to  Exemption  9957.  (See  Ap- 
pUeation  NO.  9097-X).  (Modm  L  X  *.  4,  5.) 

To  BMnufaeture.  mark  and  s^  non-DOT  vect- 
Heatlon  cylinders  for  shipment  of  eertain 
Bonllquefled  eompraaaed  gasea  (Modes  1,  X 
4.) 

To  ship  hasardoua  materlala  in  a  non-DOT 
apedflcatlon  portable  tank.  (Modm  L  X  3.) 


To  ahlp  eertain  nonflammable  Ilqaefled  oom- 
premed  gases  In  a  non-DOT  ipedflcatton 
cargo  tanka  (Mode  L) 


UjB.  Department  of  Defense,  Wsshing- 
ton,  DC. 

Monsanto  Oo,  St  Louis,  Mo . 


49  CFR  173.S03(aXl>, 


Wsrren  Petroleum  Oo,  Tulsa,  Okla  . 

Fairbanks  Memortsl  HospitsL  Fairbanks, 
Alaska:  Providence  Hospital,  Ancbor- 


1,1 -,'     To  ship  a  polaon  B  Mquid  hi  DOT  Spedfleatlon 
MC-3ia  tank  motor  vehide  (Mode  1.) 

To  aiib>  eertain  nonUqnefled  gaaea  in  a 

DOT  ^wdflcatlon  pieaaurs  vaaai 
(ModmLX) 

49  CFR  173.39(m).  173J96(aXS)  To  Sblp  eertain  dam  B  polscBOUS  sottda  tai  re- 

ccndKfcined   IX3T   e^edffcaatkm    17E   sted 
arama  (Mode  L) 
49  CFR  173J15(aXl),  (eXl) — :.  To  rtilp  a  flammahle  gas  tai  a  DOT  8pedfk» 

tk»  MC-331  tank  motor  vdilde.  (Mode  1.) 
14  cm  iai.574(a),  13S.114(a>;  To  boeome  a  party  to  Exemption  9999.  (See  Ap- 
49  CFR  175J5(a),  (e).  pUeation  Na  9999-X).  (Mode  X) 


nn-Z DOT-B  7377, 


Straetoial  Onposites  Industries,  Ine,  49CrR173J93(aXl).lVi4, 
.OsUt 


T413-Z. 


DOT-B  7413. 


Cbllton  Metal  ProdacU  DtvMoB.  OtO-  49  cm  17X304(a)- 
ton.  Wis. 


To  maaufaetore.  mark  and  sdl  non-DOT  aped- 
fl»p^f~«  aimnlnum  lined  FRP  cylinders  for 
iSii|i«iMwit  of  eertain  nonflammable  eom- 
pnsBod  gaasa  (Modm  1.  X  X  4.  X) 

To  BBDnlaetare.  nmrk  and  sdl  oonspedfleatiaa 
braasa  sted  eyUnders  for  shipment  of  eaibon 
dtaside.  Uquefled.  (Modm  L  X  4.) 


IMnm.  VOL  4^  NO. 


Y,  MAMN  19,  Iff* 


PBHAL  MOmR,  VOL  44.  Na 


Y,  JiAMN  19,  19f9 
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RnrawM*— Continued 


Appllctlwi  I*a       Kiwnpllnn  Ho. 


A()pUcmnt 


Reril»UoD<a)  affected 


Nfttui*  of  exeiniyUon  thereof 


TMS-Z. 

T«»-Z. 


T«9fr-X. 


nm-n. 


•06S-N. 

•006-ir. 

■ooT-ir.. 
aon-it. 

MTTS-N.. 

ao7»-p. 


•lU-lf. 


UU-K. 


DOT-ITStf . 


OOT-B 1M0 . 


DOT-STOP. 


WTT-X 

— _  DOT-BTI77 

TIM-X 

DOT-ITTM 

Tra»-x- 

OOT-K77aS 

7840-X 

DOT-B7S40 

•nm-x 

DOT-BTtT« 

IMl-X 

DOT-KTttl 

OOT-IMVr. 


OOT-K  T9». 


DOT-X 
DOT-B 

OOT-B  SON. 

DOT-B  sorr. 

DOT-BMT3- 
DOT-B807t. 

DOT-B  ama. 

DOT-B  MM. 


SMl-lf DOT-B  8091. 

WM-N DOT-B  MM. 

DOT-B 


MoMutto  Co^  8t  LoulB.  Mo . 


4*  cm  ITS.IM- 


Lubbock   MAnufacturiiw  Co..  Lubbocfc.  4»  CFR  171.101.  ITSJlMaKl). 
Tex. 


Td  ihip  a  flunmable  loUd  In  DOT  Spedflcft. 

tion  M  portable  tanka.  (Mode  1.) 
To  manufacture,  mark  and  mU  non-DOT  aped-;^ 

ncation  tnaulated  earto  tanks  for  shipment 

of  a  flammable  gaa.  (Mods  1.) 


W.  P.  Butterfleld  (Enftneers)  Ud..  8hl-  40  CFR  MM-U;  *»  CFR  Part  To  ship  haaardous  materials  In  a  noo-DOT 
pley  West  Yorkshire.  Endand:  Eastern      171.  apedflcaUon  portable  tank.  (Modes  1.  S.) 

Modtterranean  (ConUlnen)  Co..  Ud.. 
London.  Entland. 


ICI  Americas.  Inc.  WiUnlnctoo.  Dal . 


Ban  Dieco  Oaa  and  Electric  Co..  Ban 
Dtego.  Calif. 

Hufmnet.  8.A..  Parts.  France.. 


Carletoa  Controls  Corp..  East  Aurora, 

H.T. 
Douglas  Aircraft  Co..  Lone  Beach.  Calif... 


40  CFR  17SJU- 

40  CFR  17X101.  lTSJ64(a) . 

40  CFR  M.OO-M:  40  CFR  Part 
171. 

40  CFR  171.Ml(aX4).  17M 

49  CFR  171 J7. 17B  J.  170  Jl 


Ashland  Chemical  Co..  Cohimbua.  Ohio...  49  CFR  171.199(a>- 
FMC  Corp..  Philadelphia.  Pa 


49  CFR  171.a40b(aX4).  (aXT) . 


Depandable  WeMliw  Berrtee.  Berkeley. 
Calif. 


49  CFR  171.1M(aKl), 

171.347(aX7). 


To  ship  certain  nonflammable  compressed 
gases  tn  non-DOT  Speeiflcattan  portabW 
tanks.  (Modes  1.  3.) 

To  ship  a  flammable  gas  In  a  non-DOT  spedfl- 
catlon  truck  mounted  portable  tank.  (Mode 
1.) 

To  ship  certain  hazardous  materials  tn  non- 
DOT  spedflcaUoQ  IMCO  Type  1  Insulated 
portable  tanks.  (Modes  1. 1. 1.) 

To  ship  a  nonflammable  gas  tn  non-DOT  sped- 
fIcaUon  spheres.  (Modes  1. 1  4.) 

To  ship  Class  C  explosive  and  a  nonflammable 
oompreased  gas  In  DOT  Spedflcatloa 
lAAllOO  steel  cylinder.  (Modes  1.  1.  1,  4.  S.) 

To  ship  corrosive  materials  described  as  etch- 
ing add.  UqukL  (Modes  1. 1 1.  4.) 

To  anthortM  stovrage  of  sodium  sulfide, 
shipped  as  a  coiToslte  aoUd.  under  deck. 
(Mode  I.) 

To  manufacture,  mark  and  seD  non-DOT  sped- 
fleatlon  steel  drums  for  shipment  of  corrosive 
materials  and  flammable  liquid*.  (Modes  1. 
X) 


Riw  BxntpnoMS 


Laa-Ronal.  Inc..  Freeport.  R.T . 


49  CFR  171J40(aXM>.  17U_ 


Deguaa  Central  Transport  Department. 

Frankfurt,  Oermany. 
NL  IndiMtrlea.  Inc,  Nov  York.  N.T 


49  CFR  171.947- 
49  CFR  171.194- 


Kapag-Uoyd  AO,  Hamburg.  GerMaay. 


Bapag-Uoyd  AO.  Hamburg.  Germany.. 


49  CFR  Part  171;  40  CFR  MJ»- 
U. 


49  CFR  Part  171:  40  CFR  M.OS- 
10. 


Mobay  Chemical  Corp..  Kansas  City.  Mo.  49  CFR  171.177(bX0)- 


Aerojet  Solid  Propulsion  Co..  Sacramen- 
to. CaUf. 

National  Aeronautics  and  Space  Admin- 
istration. Greenbelt.  Md. 
Ireco  Chemicals.  SaU  Lake  City.  Utah 


Western  Electric  Co.,  Inc..  Greensboro, 

N.C 
Preasure-Pak  Container  Co..  BMt  Haap- 

tan.Oaiin. 


49  CFR  171.101(bX0>:  17SJ  . 

49  CFR  17X101(bX0):  17BJ . 
49  CFR  171.oe(aXS) 


49  CFR  Parte  100-177. 


49    CFR    171.10a(aXI>.    17IJ. 
(11,41. 


Wltco  Chemical  Corp..  Richmond.  CaUf.-  49  CFR  171.1t7.. 


DOT-B  0101. 


DOT-B  till.. 


UjB.  Department  of  Defense.  Washing- 
toaixc. 


0  A  DapartmeDt  of 
D.C. 


49  CFR  171J9KcX7)„. 


40  CFR  171.104(a>- 


To  ship  certain  Class  B  potsooous  liquids  in 
DOT  Specification  17M  cylindrical  steel  ovsf^ 
pack  with  Inside  DOT  Specification  ISL  poly- 
ethylene container.  (Modes  1. 1  4.) 

To  ship  certain  cutiodve  Uqoids  tn  noo-DOT 
specification  portable  tank.  (Modes  1, 1 1.) 

To  ship  a  certain  flanrnikble  solid  in  DOT 
Spedfleatlon  44C  muIttwaU  paper  bag. 
(Modes  1. 1. 1.) 

To  ship  eertain  flammable,  eonoslve.  Clam  B 
poteooous  and  combustible  liquids  and  oxidla- 
Ing  materials  in  non-DOT  speclflcaHon  porta- 
ble tanks.  (Modes  U 1 1.) 

To  ship  certain  flammable,  corrosive.  Class  B 
polBonous  and  combustible  liquids  and  oxidla- 
Ing  materials  In  non-DOT  spadflrarinn  port*. 
ble  tanks.  (Modes  1.  i.  1.) 

To  ship  organic  phosphate  oompouttd  mixtures 
In  DOT  Specification  IIB  flbert>oard  boxes. 
(Modaa  1,  X  1.) 

To  ship  a  rocket  motor.  Class  B  exploalve,  ex- 
nssrllng  the  weight  limitation  presently  an- 
thortaed  by  cargo-only  aircraft.  (Mode  4.) 

To  t>econ>e  a  party  to  Bzemptioa  807X  (See  Ap- 
pUcatlon  No.  0070-N).  (Mode  4.) 

To  ship  high  eaploslvas  with  no  Uquld  explo- 
sive Ingredient  nor  any  chlorate,  eontaining 
over  •%  moisture,  tn  '«""''"»~'  plastic  tubes 
overpacked  In  wooden  or  flbertoard  bosea. 
(Model.) 

To  ship  mercury  relays  excepted  from  the  ma- 
jority of  the  regulatkma.  (Modes  4.  0.) 

To  manufacture,  mark  and  sell  noo-DOT  sped- 
flcatloa steel  cyllndan  mads  In  eompUanee 
with  DOT  Spedflcatloa  IB  with  certain  ex- 
capttooB.  (Modes  1.  X  X  4.  X) 

To  transport  banaoyl  peroxide,  wet  tn  DOT 
Specification  IIC  fiber  dniaa.  (Modea  1,  X 
X) 
To  ship  rocket  ammimltlon.  daas  B  expiosnre 
containing  depleted  uranium,  in  the  same 
outside  container  with  portages  of  Class  A 
exploalvea,  without  diaplaytng  tba  -fadloao- 
Uva"  placards.  (Mods  1.) 
To  ship  a  nonflammable  gas  mfarturo  in  noB- ' 
DOT  specification  cylinders.  (Modes  1.  X  X  4. 
X> 


F""    ■"    "  B&SMPIIOMS 

Appucaxioani 


DOT-B  OlM.. 


Metropolitan  Sewer  Otstrlet  Louiavflle,  40  CFR  171 JM.. 
Jefferson  County.  Ky. 


To  ship  a  Qam  B  polsan  waste  stodge  tn 
DOT  spertflcatton  metal  boxes.  (Mode  1.) 


AppUeation  No.       Bxemption  No. 


Applicant 


Regu]atloo(8)  affected 


Nature  of  exenptkn  thereof 


r7o»-x.. 


tiao-x.. 

4011-P. 

0791-X. 


DOT-B  17W. 
DOT-B  1096. 

DOT-BUM. 


DOT-B  4011 

DOT-B  8791 


Be6»-P DOT-B  80M ..... 

OeOl-X DOT-E  0003 

OMl-X .^...  DOT-EOMI 

0418-X — . DOT-E0410 

0944-X DOT-B  0944 -... 

7001-P DOT-B  7M1 ..... 

7001-X DOT-E  7001..... 

7070-X DOT-B  7070 

7418-X.„ DOT-B  7435 


VA.  Department  of  Defense.  Washing-  40  CFR  171J1X  177,n4(LXl) — 
ton.  D.C. 

Dow  Chemical  Co..  Midland.  Mi(di 49    CFR    171.119(b).    171.101, 

171 J45. 

Babcock  and  WOcox  Co..  Lynchburg,  Va.;  49  CFR  171.ll4(d> 

General  Electric  Schenectady.  N.T. 

Aldrich  Chemical  Co..  Inc.  Milwaukee.  49  CFR  Part  171 

Wis. 
Northern      Petrochemicals     Co..      Des  49  CFR  17X101, 171J14(c) 

Plalnes,   m.:   Chemplex   Co..  RoObm 

Meadows.  01. 
MotiU  Chemical  Co..  Beaumont.  Tex_>....  49  CFR  17X101, 171JlS(a)  _. — 

Stauffer  Chemical  Co.,  Westport,  Conn ...  49  CFR  17X101, 171 J71. 175.1 .. 


E.  L  du  Pont  de  Nemours  *  Co.,  Inc.  49  Cm  17X101, 171.273(aX5).. 
Wilmington,  DeL 


Dow  Chemical  Co..  Midland.  Mich-. 


49  CFR  171  J67(b) . 


UJS.  Department  of  Defense.  Wadilng- 
ton.D.C. 


I  CFR  171.09(a),  177.814<LX1). 


49  CFR   17X101,   171J0](eXl), 
175X 


Battery     Engineering,     Inc.,     Newton. 

Mass.;    Jet    Propulsion    lAhoratory. 

Pasadena,  Calif .  

Hooker  ChemlcaU  and  Plaatiea  Corp..  m-  40  Cm  I7X91(a).-. 

agara  FbUs,  N.T. 

LaMotte  Chemical  Prodncte  Co..  Chea-  40  CFR  171.180(b> . 

tertown,Md. 


To  ship  a  Class  A  explodvc  la  Boo-DOT  spedfl- 
catlon  drums,  (Mode  1.) 

To  ship  certain  corroalfe  liquids  and  nammaMe 
liquids  In  noo-DOT  ipedfleatton  cargo  tank 
motor  vehicles.  (Modes  1.  X) 

To  ship  a  flfimp'f*''*  aoUd  In  Insulated  contain- 
era  overpacked  in  a  DOT  Spedfleatiaa  17C. 
17H.  or  17A  metal  drum.  (Modea  1.  X) 

To  become  a  party  to  Bxemption  401X  (See  Ap- 
plication Na  4011-X).  (Mode  L) 

To  ahlp  a  flammable  bqnefled  eonpreased  gas 
in  AAR  proposed  specification  113DMW  tank 
cars.  (Mode  X> 

To  become  a  party  to  Ksemptioa  5969.  (See  Ap- 
plication No.  5969-X).  (Mode  1.) 

To  ship  a  oorroatve  material  In  any  DOT  speci- 
fication cylinder  except  those  prescribed  for 
acetylene.  (Modes  1.  X  4.) 

To  shU>  certain  corrosive  Uqulds  In  DOTsped- 
tieation  MC-111  or  MC-Ill  cargo  tanks. 
(Model.) 

To  ahlp  Class  B  poiaonoas  liquids  tn  DOT  Spec- 
iflcaUon  MC-Ml.  MC-104.  MC-MO  or  MC- 
107  steel  cargo  tanks.  (Mode  1.) 

To  ship  a  certain  Class  A  explosive  tn  noiv-DOT 
apedally  designed  ststnleas  ateel  dealceatoca. 
(Mode  1.) 

To  became  a  party  to  Bxemption  706X  (See  Ap- 
pUeation No.  7M1-Z).  (Modea  1,  X  X  4.) 


7874-X- 


DOT-B  7874 . 


Roes   Aviation,    Inc.,   Altiurquerque,   N. 
Mex. 


Remmers-Tomklns  Right  Servtee,  Ine.. 
Burlington,  Iowa. 


40  CFR   17X101,    17X104(CX1), 
I71J7.  171J04(aXl). 

176  JM(b):  49  CFR  Part  107. 

40  CFR  17X101.   17X904(eK8). 
17X17.  176J0(aXl). 

178JM(b):  49  CFR  Part  107. 


rm-X DOT-B  7771- 

70M-Z DOT-E  7080. 

DOT-E  OOM. 


▼alley  Chemlieal  Co..  GreenvtDe,  Mlaa;  40  CFR  171 JOX  171.1M . 
Kerr-MoOee  Chemical  Corp..  Oklaho- 
ma aty,  OUa.  

Eurotainer,  Parts.  Prance;  Lowaco,  8-A.,  49  CFR  Part  171 

Geneva,  Switzerland;  Compagnie  dea 
Contalnera  Reservoirs,  NeatUy-ear- 
Sdne,  Prance.  

Fknvet-Glrel.  Paris,  France 49  CFR  Part  171 


Td  ahlp  a  coiioatve  material  tn  a  noo-DOT 
aingle-trip.  removable-bead  polyethylene  con- 
tainer. (Modea  1.  X  X> 

To  ship  certain  eorrodve  liquids  and  flammable 
Uqulds  tn  inside  polyethylene  oontalnen  as 
dMmloal  kits.  (Modes  1.  X  X) 

TO  traiMport  a  type  or  quantity  of  Claas  A  and 
Claaa  B  exploalvea  that  are  not  permitted  for 
ahipment  by  air  tn  49  CFR  Parte  171  through 
17X(Mode4.) 

To  tranaport  a  type  or  qoanttty  of  Claaa  A.  B. 
and  C  exirioatvea  that  arc  not  permitted  for 
ahipBtent  by  air  tn  49  CFR  Parte  171  through 
17X  (Mode  4.) 

To  ahlp  certain  Polaaa  B  BqiMi  ki  a  DOT 
Bpedfloatlon  MC-OU  aM«e  tank.  (Mode  L) 


SllO-X. 


DOT-B  81 10. 


VS.  Bavironmental  Proteetloa 
Cincinnati,  Ohio. 


ApeMiy.  40  CFR  Parte  100-lM. 


TO  ship  certain  flawmahle.  eomdve.  Claaa  B 
polsanoua  and  aombugtMe  Iqalds  and  ORM- 
A  -»'*~«-'-  tn  noo-DOT  speeMoatlan  porta- 
ble tanka.  (Modaa  1,  X  X)    _ 

To  ahlp  certain  flamaBable,  amiual**,  irrttating, 
B  poteoo  asid  aoahaaMbls  liiaidi  In 
h-DOT  iniOfinaMnB  porMBIe  tanks. 
._jdao  1.  X  X) 

Toatatpflnan  qiMntltlea  of  aevaral  »QoM  ly 
ardooa  mateitela  In  vodal  tirpe  aoaapoalte 
paOagtnga.  (Modaa  1,  X  X  4.  X) 


Naw  BxxKpnoaa 


OOlt-H. 
OOM-N. 

SOOO-N. 
8007-N. 


DOT-B  8M1. 

DOT-B  oon. 


DOT-BOOM. 

DOT-B  0007. 

DOT-B  0071 . 
DOT-B  8079. 


Deguaaa,  Frankfurt.  Germany. 

Aeurex  Corp.,  Mountain  View,  CaUf 

Ugine  Kiihlmann,  Paria,  Fraaee- 

Container  Corporation  of  America,  WD- 
Btington.DeL 


Ethyl  Corp.,  Baton  Rouge,  La . 


Container  CorporatloB  of 
ningtoa,  DeL 


49  CFR  171.119 — 

49  CFR 

17XM4(aXl). 
17XlM(aXl). 
17XX 

40  CFR  171415(a). 
49  CFR  171.17Kg). 
49CFR171.M0 


portable 


Wn-  4iCFR17X18a-l. 


To  ahlp  methyl  naethacrylate.  a 

Uqidd.   in   noo-DOT   apedfleaUoo 

tanka.  (Modaa  1.  X) 

171J0KaXl).  To  manufacture,  mark  and  aeU  noo-DOT  aped- 

(dXl),      fication  swsmlfss  FRP  aluminum  cylinders 

171J17(aXl),     for  ahipment  of  vaitooa  eonpreaaed  gases  and 

other  haaardooa  matcriali.  (Modea  1.  X  X  4. 

X) 

To  ahlp  certain  nonflammahie,  ttqoefled  gaaea 

tn    noo-DOT   apertflrattOB    portahle    tanks. 
(Modea  I.  X  1.) 
To  manufaetore.  mark  andadl  DOT  Spedflea- 
tiaa 14  polyethyleite  eootataieia  for  ahipment 
of  anlfnrle  add.  (Modaa  1.  X  X) 
To  ahlp  aodtnm  potaaalnm  aDoy  in  DOTSped- 

fleatioB  61  portable  tanka.  (Modea  1.  X  X) 

To  manufacture,  nartt  and  sell  Inside  polyeth- 

ylena  eootataMfa  havUg  ■aotertal  propertiea 

devtathw  from  DOT  epertflcatinn  18L  for 

of  oartatai   haardoua  materiala. 

1.  XX) 
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0$M-X  Request  by  Wonder  Corporation  of 
America.  Stamford.  Conn.— To  aUow  the 
plactoc  of  three  notches  in  the  top  of  the 
eyUnder  manufactured  under  the  terms  of 
DOT-E  W38.  denied  January  23.  1979.  aa 

em-X  Request  by  U.S.  Department  of  De- 
fense. Washington.  D.C.— To  renew  the 
ezemptloo  for  shipment  of  certain  non- 
llquefled  compressed  gases  In  non-DOT 
urminnitlf"  cylinders,  denied  January  33, 
1079. 

7914-X  Request  by  Southern  Pacific 
Transportation  Oo^  San  Frandaco. 
Calif  .—For  reconsideration  of  denial  of  ap- 
plication to  allow  operation  of  unit  tank 
car  trains  of  petroleum  crude  oil  without 
buffer  cars,  denied  January  19. 1979. 

8066-X  Request  by  International  Market- 
tim  Assodatea.  New  York.  N.Y.-To  trans- 
port certain  devices  as  toy  caps  without 
the  Class  C  explosives  label  applied  to  the 
outside  ri>rWg*^.  denied  January  30. 
1979. 

B13^N  Reqitest  by  Schlumberger  WeU 
Services.  Houston.  Tex.— To  transport 
charged  oU  well  jet  perforating  guns  by 
air  wtien  highway  or  water  transportatkxi 
is  not  araOable.  denied  January  SO.  1979. 

CE814»-N  Request  by  LNO  Services.  Inc. 
Pittsburgh.  Pa.— For  an  emergency  ex- 
emption to  make  one  shipment  of  lique- 
fied natural  gas  In  a  tank  motor  vehicle, 
denied  January  35. 1979. 

EE8160-N  Request  by  Unlroyal.  Inc..  Mldd- 
letoury.  Conn.— For  an  emergency  exemp- 
tion for  a  90-day  extension  of  the  shelf 
coupler  retrofit  dealine  for  eight  tank  cars 
in  vtnyl  chloride  monomer  service,  denied 
Janaury  31. 1979. 


6349-P    Request  by  Georgia-Pacific  Corp.. 
Newport  Beach.  Callf.-^To  become  a  party 


AppUcsUonlfa 


to  t>*»»ip*i»n  6348  for  shipment  of  certain 
dry  oxidising  materials  in  non-DOT  speci- 
fication polyethylene  container,  with- 
drawn January  32. 1979. 

6930-X  Request  by  Burdett  Oxygen  Co.. 
Nonistown.  Pa.->T^shlp  certain  flamma- 
ble gases  In  DOT  Specification  3A.  SAA. 
SAX.  or  SAAX  steel  cylinders,  withdrawn 
January  32. 10T9. 

8117-N  Request  by  VA  Department  of  De- 
fense. Washington.  D.C.— To  ship  ammu- 
nition for  cannon.  Class  A  or  B  explosive, 
containing  depleted  uranium  In  non-DOT 
specification  cootalners  in  other  than  ex- 
clusive use  vehicles,  withdrawn  January 
30.1979. 

NoTS.— Inadvertently  omitted  from  the  44 
FR  33  publication  of  Ebiemptlons  issued 
during  December  1978  Is  the  following: 

7884-N  Request  by  Suburtian  Alrservloe. 
Inc..  Laurel.  Md.— To  carry  radioactive 
materials  aboard  cargo-only  aircraft  when 
the  combined  transport  Index  exceeds  50 
and/or  the  separation  criteria  cannot  be 
met.  denied  December  27, 1978. 

J.  R.  Ohoths. 

Chitf,       Exempttoiu      Brandh, 

Office  of  Hazardoua  Materials 

Regulahon,    Material*    Tratu- 

portation  Bureau. 

(FR  Doc  79-8038  Filed  3-18-79:  8:48  am] 
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AOENCT:    Materials    Transportation 
Bureau.  DOT. 

IVfew  Aywjc4Tto>    Qpiitlniicd 


RetulsUotMa)  affected 


ACTION:  List  of  AppUcatlOQS  for  Ex- 
emptions. 

SUMMARY:  In  accordance  with  the 
procedures  tovemlnc  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transporta- 
tion's Hasardous  Materials  Regula- 
tions (49  CJFR  Part  107,  Subpart  B). 
notice  is  hereby  given  that  the  Office 
of  Hasardous  Materials  Regulation  of 
the  Materials  Transportation  Bureau 
has  received  the  applications  described 
herein. 

DATES:  Comment  period  closes  April 
16. 1979. 

ADDRESSED  Ta 

Dockets  Branch.  Informatlbn  Serv- 
ices Division.  Materials  Transporta- 
tion Bureau.  XJS.  Department  of 
Transportation.  Washington.  D.C. 
30690.  Conunents  should  refer  to  the 
application  number  and  be  submit- 
ted in  triplicate. 

POR  FURTHER  INFORMATION: 
Copies  of  the  applications  are  availa- 
ble for  inspection  in  the  Dockets 
Branch.  Room  6500,  Trans  Point 
Building.  2100  Second  Street.  8.W., 
Washington.  D.C. 

Each  mode  of  tranqwrtation  for 
which  a  particular  exemption  is  re- 
quested is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1— Motor 
vehicle,  2— Rail  freight,  3— Cargo 
vessel,  4— Cargo-only  aircraft,  S— Pas- 
senger-carrying aircraft 


Na. 


AppUcsnt 


HimilatkaKa)  attacted 


Matura  of  appBcatloa 


SISS-II. 
tlSSJf. 
•1«TK . 

•i«s-ir . 
«s>-ir. 


Wastlnchouae  Bectrlc  Corp..  Athena. 
Oa. 


Preaaure  Pak  Container  Co..  Inc.. 
Hampton.  Cona. 


Intemfttlonal  Mlnermls  and  rtifiiihih 

Corp..  Mundeleln.  111. 

ManoaUt  Corp..  New  York,  H.Y 


49  CFR  173.SS(cXd) . 


Container  Cori>oratlon  of  America. 
WUmlnston.  DeL 


Herculea  Inc..  WUmlnston.  Del 


49  CPR  iTajoKaxi).  vnx 

1TS.4X. 
49  CFR  17S.lSSCaX«> 


49  CPR  17«J«4(aXl>, 
lTS.aS7(bX4>. 


49  CFR  in.ai7.  17SJ4t(b>- 


49  CFR  ITTJSWgKlXt). 


'  To  auUuiriae  shtpment  of  blaaUns  capa  (arreatara)  kitagral  to  a 
cylindrical  device  ■uirounded  by  pUstle  and  ovcrpacked  In  a 
noD-DOT  apirltk-atlnn  fiberboard  oootalnar.  (Modea  1. 1 3.) 

To  mannfactura.  mark  and  aeO  a  noo-DOT  Speelfleatloa  walded 
cyUnder  patterned  after  DOT  SpeclflcaUoa  SB  for  ahipnent 
of  compreaatd  caaea.  (Modea  L  3.  S.  4.) 

To  atithorlaed  ahlpoant  of  aodlum  chlorate.  vH  mtth  19  percent 
or  more  of  water  In  DOT  Spedflcatloa  MC-MS.  If C-307.  amd 
MC-Sl]  carco  Unka.  (Mode  1.) 

To  authorize  shipment  of  chromic  add  aohitioa  In  iiz  one  fluid 
ounce  (laaa  bottles  with  aerew  capa  p*cked  In  a  expanded 
polyatyrene  container  four  ot  which  are  ovacpaokad  In  a  nan- 
DOT  (pedficaUoo  fiberboard  box.  (Modea  1.  S.  S.  4.) 

To  manufacture,  mark  and  aell  noo-DOT  «r«>«w^ttiTti  fuOj  r»- 
I  head  potyethrlene  druma  o(  90  or  §9  saUoo  ratad  ea- 
the  ahlpment  of  certain  eorroalve  aoUdi  and  aoUd 
.(Model  1.  LI.) 

To  authorize  ahlpment  of  rlectrtc  blaatlnc  capa  exoeedlns  the 
llmiutlon  of  14  (rains  each  i»»ip>»-r^  bjr  the  IMS  Stamktfd  No. 
at.  (Modea  1.  3.) 


SITO-M. 
•in-N . 
81TS-H. 


■8B  Rar-O-Vte.  Portase.  Wis 

Sbercoa  Inveatmenta  Ltd..  T'Oml^wi. 


Champion  Chemical  Inc.  Houston. 
Tax- 


4SCFRin.lM(aKl>. 


49  CFS  173.118. 173^19. 
17S.94S.  17SJ44. 

49  CFS  •4J:  49  CFR  173.3a 


To  authorise  shipment  of  an  oxidtaing  material.  n.oA  In  a  noo- 
DOT  vedflcatlon  removable  be^  30  sanoa.  19  sage  itilnlfai 
ateal  oontalnfT  endoaed  In  a  wtra  baakat  (Mode  L) 

To  authorise  ahlpment  of  various  liquid  haaaidoua  materials  In 
non-DOT  specification  IMCO  Type  2  portaUa  tanks.  (Modes 
1. 3.  3.) 

TD  aotborlae  shipment  of  variotM  corfoal»e  »Vp'««*f.  daj.  bi 
martae  portable  tanks.  (Modea  1.  >.)  > 


«,  7^,  °2^  °'  receipt  of  applications  for  new  exemptioos  Is  published  In  accordance  with  Section  107  of  the  Hazardous 
Bifaterials  Transportation  Act  (49  CFR  U.S.C.  1806;  49  CFR  l.M(e)).  7^ 

Issued  in  Washington,  D.C,  on  March  9, 1979. 
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(Docket  No.  IP77-1S;  Notice  31 

Hxauoa 


V«   rWffffV^M  W« 

Nmmmmf"*'*** 

This  notice  denies  the  petition  by 
the  Flxible  ComiMuiy  of  Delaware. 
Ohio,  to  be  exempted  from  the  notifi- 
cation and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehi- 
cle Safety  Act  (15  U£.C.  1681  et  seq.) 
for  an  apparent  noncompliance  with 
49  CJFR  571.121,  Motor  Vehicle  Safety 
Standard  No.  121.  Air  Brake  Syttenu. 
The  basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  September  22,  1977,  and  an  oppor- 
tunity afforded  for  comment  (42  FR 
47908). 

Flxible  informed  NHTSA  that  ap- 
proximately 1535  of  its  transit  and 
suburban  buses  of  31,  35  and '40-foot 
lengths,  manufactured  from  March 
1076  through  April  1977,  may  not 
comply  with  paragn^h  S5.3.4  of 
Standard  No.  121.  That  section,  titled 
Brake  Release  Time,  requires  in  perti- 
nent part  that: 

With  an  initial  service  brake  chamber  air 
pressure  of  95  psl.  the  air  preessure  in  each 
brake  chamber  shall,  when  measured  from 
the  first  movement  of  the  service  brake  con- 
trol, fall  to  5  psi  in  not  more  than  0.55  seo- 
oiMls  (slc>  in  the  case  of  tnicks  and  buses 


tFR  Doc.  79-8033  Filed  3-18-79;  8:45  ami 


J.  R.  Obotrb, 
Chi^,  Exemptions  Brajich,  Office  of 
Hasardous  Materials  Reffulation, 
Materials  Transportation  Bureau. 


Flxible  has  discovered  that  the  re- 
lease times  of  a  cotaln  front  brake 
oonflguratlon  averaged  1.1676  seconds. 

The  problem  occurred  in  this 
manner.  When  bus  stopping  distance 
requirements  were  temporarily  sus- 
pended as  of  January  6.  1976  (41  FR 
1S98),  on  buses  manufactured  there- 
after, Flxible  disabled  the  antOock  ca- 
pability of  the  Rockwell-Standard 
Sldd-Trof  valve  used  in  the  air  brake 
system.  The  Skid-Trol  vahre  also  per- 
formed the  relay  valve  and  qukdt  re- 
lease valve  functions.  Subsequently, 
Flxible  returned  to  its  pre-Standard 
No.  121  air  distribution  method,  which 
employed,  in  part,  "a  straight  T* 
brake  hose  fitting  in  the  front."  In 
testing  on  a  standard  production  40- 
foot  bus  taken  from  the  assembly  line, 
Rxlble  discovered  that  the  release 
times  for  the  front  brakes  using  the 
conventional  "T"  fitting  averaged 
^67  seconds. 

In  Flxible's  opinion  the  nonconform- 
ance is  inconsequential  because  "there 
has  been  no  indication  that  the  slower 
release  time  has  been  the  direct  cause 
or  has  contributed  to  an  unsafe  condi- 
tion." The  company  further  pointed 
out  that: 

*  *  *  the  braking  system,  without  auto- 
matic antilock.  Involved  herein  has  been 
tested  as  meeting  the  131  Q>eclfied  service 
stopping  distances  without  leaving  a  13-foot 
lane  and  without  lockup,  criteria  which  by 
131  appear  to  establish  an  aoeeptable  level 
of  directional  stability  and  maneuver- 
ability.. 


There  were  no  oomments  on  the 
petition. 

The  brake  release  time  as  measuired 
by  Flxible  averages  1.167  seconds.  The 
standard  requires  a  release  time  not  to 
exceed  OJiS.  second.  While  the  differ- 
ence between  the  two,  .617  second, 
may  appear  insignificant,  it  represents 
a  release  time  that  exceeds  the  maxi- 
mum allowable  by  over  100  percent.  It 
is  on  the  order  of  magnitude  of  driver 
reaction  time,  and  could  significantly 
affect  vehicle  performance,  particular- 
ly on  a  roadway  surface  affording  poor 
traction  such  as  a  wet  roadway.  It  is 
also  to  be  noted  that  the  vehicles  con- 
cerned are  in  daily  use  in  tranq>orting 
the  public,  and  are  likely  to  be  so  used 
for  may  years.  A  high  level  of  safety  is 
therefore  required  of  these  vehicles 
and  their  operators. 

Petitioner  has  not  met  its  burden  of 
persuasion  that  the  nonoompliance  re- 
ported is  inconsequential  as  it  relates 
to  motor  vehicle  safety  and  its  petition 
is  hereby  denied. 

(Sec.  102.  Pub.  h.  93-493.  88  SUt.  1470  (IB 
TJja.C.  1417);  drlegatioos  of  authority  at  49 
CFR  1  JO  and  49  CFR  501  J) 

Issued  on  March  i,  1979. 

MlCHABL  BC  FlHKELSTCai. 

Acting  Associate, 
Administrator  for  Rulemaking 

CFR  Doc.  79-7981  Filed  »-l»-79;  8:48  am] 
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[DodMt  No.  IP79-I:  Notice  1] 

POlO  MOTOR  CO. 
fmmmm  for  D>t»niriwrt«ii  •»  hifwmw»Hl«l 

Ford  Motor  Company  of  Dearborn, 
Michigan,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
(16  TJB.C.  1381  et  seq.)  for  an  appar- 
ent noncompliance  with  49  CPR 
571.106,  Motor  Vehicle  Safety  Stand- 
ard No.  106,  Brake  Hoses,  on  the  basis 
that  it  is  inconsequential  as  it  relates 
to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the  Na- 
tional Traffic  and  Motor  Vehicle 
Safety  Act  (15  X3S.C.  1417)  and  does 
not  represent  any  agency  decision  or 
other  exercise  of  Judgment  concerning 
the  merits  of  the  petition. 

Paragraph  S5.3.11  of  Motor  Vehicle 
Safety  Standard  No.  106  requires  that 
an  end  fitting  of  a  hydraulic  brake 
hose  shall  show  no  base  metal  corro- 
sion on  the  end  fitting  surface,  after 
24  hours  of  exposure  to  salt  spray, 
except  where  crimping  or  the  applica- 
tion of  labeling  information  has 
caused  displacement  of  the  protective 
coating.  Ford  Motor  Company  has  in- 
formed NHTSA  that  brake  hose  end 
fittings  "in  some  of  the  approximately 
240,000  Fairmont  and  Zephyr  cars 
built  from  August  3.  1977.  to  January 
9,  1978"  may  possibly  fall  to  meet  the 
corrosion  requirement. 

Specifically,  Ford  determined  that 
the  corrosion  resistant  zinc  plating  on 
some  of  the  steel  end  fittings  shipped 
to  Ford  by  the  Weatherhead  Compa- 
ny, had  been  plated  by  Superior  Plat- 
ing less  than  the  Ford-specified  mini- 
mum thickness  of  .00015  inch.  This 
discovery  was  made  in  the  aftermath 
of  tests  by  the  Canadian  Standards  As- 
sociation which  had  resulted  In  the 
formation  of  red  rust  on  the  end  fit- 
tings. While  Ford  believes  the  Canadi- 
an tests  were  more  rigorous  than  that 
specified  by  85.3.11.  nevertheless  Its 
own  testing  of  one  hose  from  the  same 
production  lot  as  those  initially  tested 
by  Canada  "found  evidence  of  corro- 
sion on  the  steel  end  fittings."  Ford's 
teste  to  Standard  No.  106  on  end  fit- 
tings manufactured  after  Superior 
Plating  had  corrected  Its  error  showed 
no  evidence  of  base  metal  corrosion. 

Ford  argues  that  If  corrosion  occurs. 
it  will  not  resxilt  in  any  significant  re- 
duction of  brake  hose  strength.  It  sub- 
jected the  hose  that  had  f  aUed  Its  cor- 
rosion test  to  the  burst  strength  test 
q)eclfied  In  85.3.2,  the  rubber  section 


NOTICES 

of  the  assembly  failed  at  11.600  psi. 
There  was  no  apparent  damage  to  the 
end  fittings,  and  the  burst  level  was 
said  to  be  comparable  to  that  recorded 
In  the  tests  of  new  hose  assemblies. 
Ford  conducted  additional  tests  based 
upon  dally  exposure  of  end  fittings  to 
salt  spray  for  60  days  and  experienced 
burst  strength  values  comparable  to 
the  11,500  psl  of  the  original  test. 

The  petitioner  sUtes  that  there  is 
no  way  to  determine  which  end  fit- 
tings would  have  complied  or  failed  to 
comply  when  new.  and  that  remedy 
would  require  replacement  of  brake 
hoses  in  all  240.000  vehicles.  It  con- 
cludes that  its  tests  have  shown 

"*  *  *  that  brake  bose  ■inrniMtrn  u  used 
on  the  1978  Fslrmont/Zephyr  even  after 
being  subject  to  a  long  term  severely  corro- 
sive environment,  will  still  be  capable  of 
withstanding  pressure*  far  In  excess  of  that 
required  to  operate  the  vehicle  brakes. 
Therefore,  bistallation  of  1978  model  Fair- 
mont/Zephyr brftke  ho«e  end  fltUn«»  which 
might  have.  If  tested,  developed  surface  cor 
roslon  during  a  34-hour  salt  spray  test. 
poses  no  higher  risk  of  Injury  than  like  fit- 
tings which  are  restetaot  to  such  corrosion." 

Interested  persons  are  Invited  to 
submit  written  data,  views  and  argu- 
ments on  the  petition  of  Ford  Motor 
Company  described  above.  Comment* 
Should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section,  Na- 
tional Highway  Traffic  Safety  Admin- 
istration, Room  6108,  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590. 
It  is  requested  but  not  required  that 
five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment  clos- 
ing date  indicated  below  will  be  consid- 
ered. The  application  and  supporting 
materials  and  aU  comments  received 
after  the  closing  date  will  also  be  filed 
and  wUl  be  considered  to  the  extent 
possible.  When  the  petition  is  granted 
or  denied,  notice  will  be  published  in 
the  FxDSRAi.  Rbgistcb  pursuant  to  the 
authority  Indicated  below. 

Comment  closing  date:  April  18, 
1979. 

(Sec.  102.  Pub.  L.  93-490.  88  Stat.  1470  (15 
U.S.C.  1417);  delegatkms  of  authority  at  49 
CFR  1.60  and  49  CTR  501.8) 

Issued  on  Idarch  13. 1979. 

MiCHAKL  M.  FnnCKLSTKIK. 

Associate  Administrator 
for  Rulemaking. 

[FR  Doc.  8135  PUed  3-16-79;  8:45  am] 


exists  in  a  vehicle.  This  notice  is  pub- 
lished in  accordance  with  section  124 
of  the  National  Traffic  and  Motor  Ve- 
hicle Safety  Act  (15  UJS.C.  1381  et 
seq.)  which  provides  that  the  National 
Highway  Traffic  Safety  Administra- 
tion must  grant  or  deny  such  petition 
within  120  days  of  receipt,  and  "If  the 
Secretary  denies  such  petition  he  shall 
publish  in  the  Fbdkral  Rsgistcr  his 
reasons  for  such  denial"  (section  124 
(d)). 

On  August  1,  1978,  Mr.  and  Mrs. 
Jorma  Kcto  of  Orttencastle,  Pennsyl- 
vania, wrote  the  agency  alleging  that 
the  clutch  cables  of  the  1972  Jeep 
Commando  constitute  a  safety  related 
defect.  Specifically,  the  Ketos  wrote  of 
"numerous  failures  of  the  clutch  re- 
lease cable"  of  the  manual  transmis- 
sion of  their  vehicle.  The  agency  re- 
viewed its  records  and  discovered 
seven  additional  complaints  of  clutch 
cable  problems  on  1972  Jeep  Comman- 
dos, none  of  which  had  been  received 
later  than  1975.  and  none  of  which  in- 
volved an  accident.  The  manufacturer. 
American  Motors  Corporation,  was  re- 
quested to  furnish  all  relevant  infor- 
mation concerning  the  matter.  No  ac- 
cidents involving  clutch  cables  had 
been  reported  to  it.  On  the  hasSsol  all 
the  information  available,  NHTSA  de- 
termined that  there  was  no  reasonable 
possibility  that  a  notification  and 
remedy  order  would  be  Issued  at  the 
conclusion  of  the  requested  Investiga- 
tion, the  Keto  was  denied. 

9(8ecs.  103,  119,  Pub.  L.  tg-6«S,  80  Stat  318 
(16  DJ5.C.  1392,  1407);  sec  106.  Pub  U  93- 
492.  88  Stat.  1482  (16  \3S.C.  1410);  delega- 
Uoiw  of  authority  at  49  CFR  \M  and  501.8) 

Issued  on  March  13, 1979. 

LTn  L.  BBAorou), 
Acting  Associate 
Administrator  for  Enforcement 
(PR  Doc.  79-8134  PUed  3-18-79;  8:45  ami 
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This  notice  sets  forth  the  reasons 
for  denial  of  a  petition  to  commence  a 
proceeding  to  determine  whether  a 
defect  related  to  motor  vehicle  safety 


Mabch  14,  1979. 
AOENCTY:  UJ8.  Customs  Service.  De- 
partment of  the  Treasury. 

ACTION:  Cancellation  of  Custom- 
house Broker  License. 

SUMMARY:  This  document  ad^'ises 
the  public  that  in  accordance  aith  the 
request  of  Ernest  B.  Cota.  his  individu- 
al customhouse  broker's  license  which 
was  issued  on  November  8,  1967,  for 
the  C^istoms  District  of  San  Francisco. 
California,  is  cancelled  with  prejudice. 

EFFECTIVE  DATE:  March  14.  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Drew  W.  Hatcher.  Office  of  the 
Chief  C(HinKl.  U.S.  Customs  Service. 
1301  Comstltution  Avenue  N.W. 
Washington.  J3.C.  20229  (202-566- 
5476). 

CANCELLATION  WITH  PREJU- 
DICE OF  INDIVIDUAL  CUSTOM- 
HOUSE BROKER  LICENSE  3971 

Notice  Is  hereby  given  that  the  Com- 
missioner of  Customs,  on  March  14, 
1979.  pursuant  to  •ectton  641.  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1641).  and  f  llOKb).  Customs  Regu- 
lattons.  tipon  the  specific  request  of 
Ernest  B.  Cota,  San  Jose.  Calif  omia, 
cmnoelled  with  prejudice  Individual 
customhouse  broker's  license  Na  S971 
Issued  to  him  on  November  8, 1967,  for 
the  Customs  District  of  San  Ftandaoo, 
California.  The  Commissioner's  deci- 
sion Is  effective  as  of  March  14,  1979. 

ROBSST  E.  Chaszv 
Commissioner  of  Customs, 
an  Doe.  79-6M7  Filed  3-16-79: 8:46  am] 
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Mabch  14, 1979. 
Cases  assigned  for  heartng,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  onoe.  This  Ust  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  Issues  as  presently  reflected  in  the 
Of fldal  DodLet  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  stepa 
to  Insure  that  they  are  notified  of  can- 
cellation or  postponenment^  of  bear- 
ings in  which  they  are  into-ested. 

MC  1W2S7  (Sub-41).  K.  L.  Breeden  &  Sou, 
Inc..  DOW  aaslsned  for  hearlnc  on  May  IS. 
1979,  (3  days),  at  Blrmlncbam.  Ala„  in  a 
liaarinc  room  to  be  later  '*^m»tHl 

MC  103926  (Sub-72F),  W.  T.  Mayflekl  Sons 
TntAingCo. 

MC  138882  (8ub-128P),  WQey  Sanders 
Truck  lines.  Inc..  now  assltned  for  hear- 
ing on  May  17.  1979,  (2  days),  at  Birming- 
ham. Ala..  In  a  hearing  room  to  be  later 
designated. 

MC  3908  (Sub<33F),  Capital  Motor  lines, 
DBA  Capitol  TraUways,  now  assigned  for 
hearing  on  May  21. 1979,  (1  week),  at  Tus- 
caloosa. Ala.,  in  a  hearing  room  to  be  later 
designated. 

MC  108481  (8ub-129F),  Sundance  Freight 
lines.  Inc.,  DBA  Sundance  Tran^wrta- 
tlon.  now  assigned  for  hearing  on  May  7. 
1979.   (10   days),   at   Albuquerque.   New 


Mexico,  in  a  hearing  room  to  be  later  des- 


MC  141369  (8ab4F).  V.IJ>.  limwislne.  Inc. 
now  assigned  for  hearing  May  9,  1979, 
New  York  City  New  York  is  rsnrrted 
traosf ersd  to  Modified  Procedure. 
MC  21866  (Sub-IOTF),  West  Motor  FTeli^t, 
Inc.  now  asrigned  for  hearing  March  14. 
1979.  at  Philadelphia.  Pennsylvania  is  can- 
estod  transf erMl  to  Modified  Frooedurc 
MC  13668F.  Oarrison  Motor  nclght.  Inc- 
Purchase    (Portion)— The    Rock    Island 
Motor  Transit  Coaipany.  now  fiffflgnri  for 
hearing  March  6.  1919,  at  Wsshington. 
P^C.  to  canceled  transf ered  to  Modified 
Procedure. 
MC  142189  (Sub-88F).  C  M  Bums.  DBA 
Western    Truckinc.   now   wtirtgnrri    for 
hearing  Maieh  8»  1979.  at  Chkago.  nilnoto 
is  csnoeled  trsnsfered  to  Mo^«n^  Pnce- 
<hire. 
MC87909  (8ub-S8).  Kroblln  Transportation 
System.  Inc.  now  ssrtgned  for  hearing 
March  38,  1979,  at  Chleago,  Illinois  is  ean- 
oeled  transferad  to  Modified  Piocedure. 
MC11M51  (8ub-368F),  Indiana  Refrigerator 
lines.  Inc.  now  assigned  March  20,  1979, 
at  LoultvUle,  Kentucky  is  canceled  trsns- 
fered to  Modified  Procedure. 
MC  111843S  (8ub-285F),  Home  Transporta- 
tion  Company,   Inc.   now  asrigned   for 
hearing  on  Aprfl  17,  1979,  at  San  Praods- 
eo.  C^altfocnU  sad  will  be  httiA  in  Room 
810.  all  Main  StnK  and  continued  to 
BCay  T.  1979  hi  Atlanta.  Osorgla  and  wUl 
be  hdd  In  Psaehtrss  Fla»,  at  Intema>x 
tlonal  Boulevard. 
MC  43846  (Sub^F),  Debolt«nietaet  Bos 
Company,  now  ssslgniitt  March  13. 1979.  (1 
week),  at  Oreensburg.  PA.,  Is  csnoeled  and 
tnnsfered  to  modffled  Procedure. 
MC  115033  (8ub-32P),  Chsaberlaln  Mofafls- 
bane  Xranport.  Inc.  now  assigned  March 
ST.  1978.  at  Washington,  DXi.  to  canceled 
and  trsnsfered  to  modified  Procedure. 
n>  388S8F.  State  of  CslUomia.  Department 
of  Transportation  on  V.  The  Atdilson. 
Topeka  sad  Santa  Pe  Railway  Company. 
now  aarigned  for  hearing  on  Aprfl  33, 
1879.  at  San  Pranetooo.  California  and  will 
be  held  In  Room  510, 311  Main  Street 
MC  137367  (8ub-2F).  American  Paelfie  b- 
presa.  Inc.  now  assigned  for  hearing  on 
April  18.  1979.  at  San  Ftandaoo.  Califor- 
nia and  will  be  held  in  Room  543.  6Ui 
noor.  Federal  Building. 

H  G.  Hoaao,  Jr.. 
Secretan/. 
IFR  Doc  79-8340  PQed  3-16-79:  8:45  am] 
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suiting  from  approval  of  tlie  appllca- 
ttoo. 

Protests  agahut  approval  of  the  mp- 
plication,  whidi  may  Include  request 
for  oral  hearing,  must  be  fOed  with 
the  Commission  by  April  18,  1979. 
FaUure  seasonably  to  file  a  protest  will 
be  construed  as  a  waiver  of  oppo^tion 
and  participation  In  the  proceeding.  A 
protest  must  be  served  upon  appli- 
cants' repretentatlve(s).  or  aK>llcants 
(if  no  such  representative  is  named), 
and  the  protestant  must  certify  that 
such  service  has  been  made. 

Unless  otherwise  apetmed.  the 
signed  original  and  six  copies  of  the 
protest  shall  be  filed  with  the  Com- 
mission. All  protests  must  specify  with 
particularity  the  factual  bads,  and  the 
section  of  the  Act.  or  the  applicable 
rule  governing  the  proposed  transfer 
which  protestant  believes  would  pre- 
clude approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  be  support- 
ed by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented 
cannot  reasonably  be  submitted 
through  the  tise  of  affidavits. 

The  operating  rights  set  forth  below 
are  In  synopses  form,  but  are  denned 
sufficient  to  place  Interested  persons 
on  notice  of  the  proposed  transfer. 

MC-FC-77958.  filed  December  13, 
1978.  Transferee:  City  Transfer  Co.. 
LUL.  98-054-A  Kuleana  Road,  Pearl 
City.  HI  96782.  Transferor.  City  Trans- 
fer Co..  Ltd.,  2111  wacox  Lane,  Boao- 
lulu.  HI  96819.  RepresentaUve:  Alan  F. 
Wohlstetter.  Attorney  at  Law.  1700  K 
Street  NW..  suite  301.  Washington.  DC 
20006.  Authority  sought  to  purchase 
by  transferee  of  the  operating  rights 
ot  transferor  as  set  forth  in  Certificate 
No.  MC-ir756S  (Sub-No.  1),  Issued 
Jxme  ID.  1974.  as  follows:  Household 
goods,  as  defined  by  the  Commission, 
between  potaits  In  HawaU. 

Transferee  mvsently  holds  no  au- 
thority trom  the  Commlsslcm  but  it 
presently  controls  Interlntn  Forward- 
ing, Inc.,  an  Interstate  freight  totmrA- 
er  as  set  forth  In  FP-46S,  Issued  April 
36. 1976. 

Ai>pUcatlon  has  not  been  filed  for 
temporary  authority  under  Section 
210a(b). 

H.  O.  Homo.  Jr.. 
Secretarif. 

CFR  Doc  79-8239  PQed  3-16-79;  8:45  am] 


The  following  publications  Include 
motor  carrier,  water  carrier.  hnHur. 
and  freight  forwarder  transfer  applica- 
tions fned  under  Section  212(b). 
206(a).  211.  313(b),  and  410(g)  of  the 
Interstate  Coqamerce  Act 

Each  m>pllcat^n  (except  as  other- 
wise specifically  noted)  contains  a 
statement  by  applicants  that  there 
will  be  no  signlfiesht  effect  on  the 
quality  of  Uie  human  environment  re- 
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WtmiN  r AOnC  tAMOAO  CO.  AND 
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CA 

The  Western  Pacific  RaOroad  Com- 
pany (WP).  526  Mission  Street,  San 
Francisco,  CA  94105.  and  Southern  Pa- 
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dflc  Transportation  Company  (SP), 
One  Market  Street,  San  Pranciaco.  CA 
94106.  represented  by  Edward  K. 
Wheeler.  1729  H  Street  NW..  Washing- 
ton, DC  20006.  Walter  O.  Treanor  and 
Eugene  J.  Toler,  626  Mission  Street, 
San  Francisco.  CA  94106.  and  Louis  P. 
Warchot.  One  Biiarket  Street.  San 
Francisco.  CA  94108.  hereby  give 
notice  that  on  the  5th  day  of  March. 
1979.  they  fUed  with  the  Interstate 
Commerce  Commission  at  Washing- 
ton, DC,  a  joint  application  under  Sec- 
tion 11342  of  the  Interstate  Commerce 
Act  (formerly  Section  5(1))  for  a  deci- 
sion approving  and  authorizing  pool- 
ing of  railroad  freight  services  be- 
tween Oakland  and  Alameda.  CA,  a 
distance  of  6.955  miles,  to  provide 
better  service  to  the  public  and  to 
effect  significant  economies  in  oper- 
ations by  both  carrier  applicants. 

Presently  both  carriers  serve  the 
Alameda  area  with  separate  lines  of 
railroad.  SP's  line  of  railroad  enters 
Alameda  over  a  land  route  while  the 
WP  operations  require  a  train  ferry 
operation  across  San  Francisco  Bay 
between  Oaidand  and  Alameda,  CA. 
The  WP  operation  is  unnecessarily  du- 
plicative of  the  SP  operation  and  is 
unnecessarily  expensive  and  time-con- 
suming involving  a  transfer  on  and  off 
the  train  ferry.  It  Is  applicants'  inten- 
tion through  the  pooling  agreement  to 
provide  for  an  alternative  improved 
and  more  effective  means  of  effecting 
a  high  quality  rail  service  to  the  San 
Francisco  and  Alameda  shipping 
public. 

Service  will  be  provided  pursuant  to 
a  pooling  agreement  signed  by  the  two 
companies,  dated  February  1.  1979, 
under  which  SP  would  transport  WP's 
cars  over  SP's  lines  between  a  connec- 
tion with  WP  in  the  vicinity  of  Adeline 
Street  In  the  City  of  Oakland  and  an 
existing  SP-Alameda  Belt  Line  inter- 
change in  the  Belt  Line's  yard  in  the 
City  and  County  of  Alameda,  CA. 

In  the  opinion  of  the  applicants,  the 
granting  of  the  authority  sought  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Envlrorunen- 
tal  Policy  Act  of  1969.  In  accordance 
with  the  Commission's  regulations  (49 
CFR  1108.8)  In  Ex  Parte  No.  55  (Sub- 
No.  4).  Implevxentation— National  En- 
vironmental Policy  Act,  1969.  352  ICC 
461  (1976).  any  protests  may  include  a 
statement  indicating  the  presence  or 
absence  or  any  effect  of  the  requested 
Commission  action  on  the  quality  of 
the  human  environment.  If  any  such 
effect  is  alleged  to  be  present,  the 
statement  shall  indicate  with  specific 


Noncis 

data  the  exact  nature  and  degree  of 
the  anticipated  Impact.  See  Implemen- 
tation—National Environmental 
Policy  Act.  1»«9,  Mupra,  at  p.  487. 

Pursuant  to  the  provisions  of  the  In- 
terstate Commerce  Act,  as  amended, 
the  proceeding  will  be  handled  with- 
out public  hearings  unless  comments 
in  support  or  opposition  on  such  appli- 
cation are  filed  with  the  Secretary.  In- 
terstate Commerce  Commission,  12th 
and  Constitution  Avenue  NW..  Wash- 
ington. DC  20423.  and  the  aforemen- 
tioned counsel  for  applicants,  within 
30  days  after  date  of  first  publication 
in  the  Fedehal  Raoisrsa.  Any  interest- 
ed person  is  entitled  to  recommend  to 
the  Commission  that  it  approve,  disap- 
prove, or  take  any  other  specified 
action  with  respect  to  such  applica- 
tion. 

H.  O.  HoiocK,  Jr., 
Secretary. 

[PR  Doc.  7»-«237  POed  3-16-79;  8:45  ami 
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(Finance  Dodiet  No.  a»076  P) 

WISTRN  PAOnC  lAKIOAO  CO.  ANO 
SOUTMHtN  PAOnC  TtANSK>tTATION  CO. 

f—»mg  •*  laMrMd  FratgM  S«rv<cM  IvfwMM 

The  Western  Pacific  Railroad  Com- 
pany (WP),  526  Mission  Street,  San 
Francisco.  CA  94105,  and  Southern  Pa- 
cific Transportation  Company  (SP). 
One  Market  Street.  San  Francisco,  CA 
94106,  represented  by  Edward  K. 
Wheeler.  1729  H  Street.  H,W..  Wash- 
ington. DC  20006,  Walter  O.  Treanor 
and  Eugene  J.  Toler.  626  Mission 
Street.  San  Francisco.  CA  94106.  and 
Louis  P.  Warchot.  One  Market  Street. 
San  Francisco,  CA  94105.  hereby  give 
notice  that  on  the  5th  day  of  March 
1979.  they  filed  with  the  Interstate 
Commerce  Commission  at  Washing- 
ton, DC,  a  Joint  application  under  Sec- 
tion 11342  of  the  IntersUte  Commerce 
Act  (formerly  Section  5(1))  for  a  deci- 
sion approving  and  authorizing  pool- 
ing of  railraod  freight  services  be- 
tween Fremont  and  San  Francisco, 
CA,  a  distance  of  approximately  38.6 
miles,  to  provide  better  service  to  the 
public  and  to  effect  significant  econo- 
mies in  operations  by  both  carrier  ap- 
plicants. 

Presently  both  carriers  serve  the 
San  Francisco  area  with  separate  lines 
of  railroad.  SP's  line  of  railroad  enters 
San  Francisco  over  land  route  while 
the  WP  operations  require  a  train 
ferry  operation  across  San  Francisco 
Bay  between  Oakland  and  San  Fran- 
cisco. CA.  The  WP  operation  is  unnec- 


essarily duplicative  of  the  SP  oper- 
ation and  is  unneceanrily  expensive 
and  time-consuming  involving  a  trans- 
fer on  and  off  the  train  ferry.  It  is  ap- 
plicant intention  through  the  pooling 
agreement  to  provide  for  an  alterna- 
tive improved  and  more  effective 
means  of  effecting  a  high  quality  rail 
service  to  the  San  Francisco  shipping 
public. 

Service  will  be  provided  pursuant  to 
a  pooling  agreement  signed  by  the  two 
companies,  dated  February  1.  1979, 
under  which  SP  would  transport  WP's 
cars  over  SP's  lines  between  a  connec- 
tion with  WP  at  or  near  SP's  sUtlon 
of  Shinn  (WP's  station  at  Fremont) 
and  San  Francisco,  to  and  from  SP's 
connection  with  San  Francisco  Belt 
Railway  at  Second  and  King  Streets. 
San  Francisco,  and  betwen  Oakland 
and  San  Francisco. 

In  the  opinion  of  the  applicants,  the 
granting  of  the  authority  sought  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Environmen- 
tal Policy  Act  of  1969.  In  accordance 
with  the  Commission's  regulations  (49 
CFR  1108.8)  in  Ex  Parte  No.  65  (Sub- 
No.  4),  Implementation— National  En- 
virxmmental  Policy  Act,  1969.  352 
LC.C.  461  (1976).  any  protests  may  in- 
clude a  statement  indicating  the  pres- 
ence or  absence  of  any  effect  of  the  re- 
quested Commission  action  on  the 
quality  of  the  himian  environment.  If 
any  such  effect  is  alleged  to  be  pres- 
ent, the  statement  shall  indicate  with 
specific  data  the  exact  nature  and 
degree  of  the  anticipated  impact.  See 
Implementation— National  Environ- 
mental Policy  act,  1969.  supra,  at  p. 
487. 

Pursiiant  to  the  provisions  of  the  In- 
terstate Conmierce  Act.  as  amended, 
the  proceeding  will  be  handled  with- 
out public  hearings  unless  conunents 
in  support  or  opposition  on  such  appli- 
cation are  filed  with  the  Secretary,  In- 
terstate Commerce  Conunlssion.  12th 
and  Constitution  Avenue.  N.W..  Wash- 
ington. DC  20423.  and  the  aforemen- 
tioned counsel  for  applicants,  within 
30  days  after  the  date  of  first  publica- 
tion in  the  Fkdkral  Register.  Any  in- 
terested person  is  entitled  to  recom- 
mend to  the  Commission  that  it  ap- 
prove, disapprove,  or  take  any  other 
specified  action  with  respect  to  such 
application. 

H.  O.  HoiiMK,  Jr.. 
Secretary. 
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[M-203  Amdt.  1;  Mar.  13. 1979] 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  addition  of  item  to  the 
March  15. 1979  meeting  agenda. 

TIME  AND  DATE:  10:00  aon.,  March 
15.  1979. 

I%ACE:  Room  1027,  1825  Connecticut 
Avenue.  NW..  Washington.  D.C.  20428. 

SUBJECTT:  26a.  Dockets  34345  and 
34403;  TXIs  exemption  to  reduce  serv- 
ice at  Roswell  from  two  daily  round 
trips  to  one.  (Memo  #8530-B.  BPDA. 
OCCR) 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis   T.   Kaylor.   the   Secretary. 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
We  have  required  TXI  to  continue  to 
serve,  with  subsidy  eligibility,  a  series 
of  New  Mexico  points  where  it  has 
given  notice  of  intent  to  suspend 
(Carlsbad  and  Hobbs)  or  reduce  oper- 
ations below  the  essential  level  (Ros- 
well). New  carriers  have  begun  operat- 
inlK  at  these  points,  and  we  are  now 
prepared  to  recommend  Board  action 
permitting  TXI  or  a  replacement  car- 
rier to  reduce  their  services.  We  want 
to  move  as  quickly  as  possible  in  order 
to  ciulail  existing,  uneconomic  dupli- 
cation of  services,  without  sacrificing  a 


satisfactory  transition.  Accordingly, 
the  following  Members  have  voted 
that  agency  business  requires  the  addi- 
tion of  Item  26a  to  the  March  15,  1979 
agenda  and  that  no  earlier  announce- 
ment of  this  addition  was  possible: 

Chainnan,  Marvin  8.  Cohen 
Member.  Richard  J.  O'Mella 
Member.  Elizabeth  E.  Bailey 
Member.  Gloria  Schaf f er 

[S-530-79  FUed  S-15-79:  IChOS  am] 


[6320-01-M] 


(M-205  Mar.  14. 1979] 

CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  10  ajn.,  March  21. 
1979. 

PLACE:  Room  1027,  1825  Connecticut 
Avenue  NW..  Washington.  D.C.  20428. 

SUBJECT. 

1.  Ratification  of  items  adopted  by  nota- 
tion. 

2.  Docket  32737  (Amos  E.  Heacock,  d/b/a 
Air  Transport  Associates  v.  Director  of  Cen- 
tral Intelligence,  et  al).  Petition  for  review 
of  the  Director.  BOP'S  riigmjiuHii  of  third- 
party  complaint.  (OOC) 

3.  Dockets  32230,  32306,  and  33545:  Mil- 
dred Dupack  V.  Nationwide  Leisure  Corpo- 
ration, et  aL:  Samuel  Reiken  v.  Nationtcide 
Leisure  Corporation,  et  oL;  Oloria  Oood- 
man  v.  Nationwide  Leisure  Corporatitm,  et 
aL;  petition  for  review  of  Bureau  of  Con- 
sumer Protection  dismissals  of  third  party 
complainU  aOeffing  "hotel  switching"  by 
tour  operator  in  violation  of  the  Board's 
regulations.  (OOO 

4.  Waiver  of  Part  2S0  Notice  Provisions  to 
allow  substitute  notice  of  noncompliance 
with  disclosure  requirements.  (Memo  )l'8604. 
BPDA) 

5.  Docket  34276.  Application  of  Ozark  Air 
Lines  for  exemption  authority  in  4he  "un- 
used authority  market"  of  St.  Louis-Orlan- 
do. (BFDA) 

6.  E>ocket  34061,  Unlted's  application  for 
Denver-Hawaii  nonstop  authority.  (Memo 
#8593,  BPDA) 

7.  Dockets  33674  and  34062.  American's 
am>Ucation  for  an  exemption  to  provide 
nonstop  diieago/San  Diego-Honolulu  serv- 
ice: American's  application  for  a  certificate 
amendment  for  Route  4  to  enable  It  to  pro- 
vide nonstop  Chicaco/San  Dlt^ro-Honolulu 
service.  (Memo  #8894.  BPDA.  OOC.  BLJ) 

8.  Dockets  32280,  32291,  32384.  38309, 
33403.  33641.  83600,  33633,  84582,  88404. 
33518,  and  33704:  Los  AngOes/San  rrancis- 
co/San  Diego/SL  Louis/Kansas  City- 
Hawaii  Show-Cause  Proeeedinff— Institutlnc 
Order.  (Memo  #8161-A,  BPDA) 

9.  Dockets  32954  and  34518,  Applications 
of    Texas    International    and    Ocark    for 


Dallas/Ft,  Worth-Oklahoma  City  certiflcate 
authority.  (Memo  #6130-0,  BPDA) 

10.  Docket  34215,  Ozark's  application  for 
Remov-al  of  restrictions  in  »'""'fl'  City-Chi- 
cago/Denver marketf  and  Frontier's  request 
to  remove  restriction  in  ^''nTfftr  City-Chica- 
go  mariwt    (Memo    #8602,    BPDA.    OOC. 

.  BLJ) 

11.  Docket  33288,  PeUtion  by  Oovemor. 
Stote  of  Illinois:  City  of  Rockford.  Illinois: 
Greater  Rockford  Airport  Authoritr.  et  aL 
for  Show-Cause  Order  to  Hyphenate  Chica- 
go, minots  and  Rockford.  Illinois  oa  Certifi- 
cates of  Airlines  Serving  Chicago  but  not 
Authorized  to  Serve  Rockford.  (Memo 
#841S-A.  BPDA) 

12.  Docket  31727.  Finallzation  of  Stiow 
Cause  Order  79-1-31.  tentatively  amending 
Reeve's  certificate  for  Route  127  to  add  a 
new  segment  t>etween  the  terminal  points 
Cold  Bay,  Alaska  and  Seattle,  Washington. 
(BPDA) 

13.  Docket  32755,  Application  of  Pacific 
Southwest  Airlines  for  a  certificate  to  per- 
form charter  air  ^transportation  west  of  the 
Mlssiasippl  River.  (Memo  #8384-C,  BPDA. 
OOC) 

14.  Docket  84706.  Unlted's  Notice  of 
Intent  to  Suspend  Nonstop  and  Single-plane 
Service  Under  Section  401(JX2)  of  the  AA. 
(Memo  #8591.  BPDA.  CXX^R) 

15.  Dockets  32901  and  34813.  TXIs  notice 
of^tent  to  siispend  at  Carlsbad  and  Hobbs. 
New  Mexico;  Crown's  application  to  provide 
essential  air  service  at  C^ulsbad  and  Hobbs. 
(Memo  #8351-P,  BPDA,  CXX:R) 

16.  Dockets  33346,  33347,  34855,  and  34584; 
Northwest  suspension  at  Jamestown,  N.D., 
and  replacement  proposals;  Air  Wisconsin 
401  certificate  for  Jameston-n  route. 
(BPDA) 

17.  Dockets  34333,  34350,  34349.  and  34410: 
Allegheny  replacement  service  agreements 
and  notices  of  suspension  of  service. 
(BPDA) 

18.  Dockets  34423  and  34591.  Piedmont's 
application  for  permission  to  serve  Hot 
l^rings,  Virginia.  Umnigh  Greenbrier 
Valley.  West  Virginia;* Piedmont  s  notice  to 
suspend  service  at  Hot  Springs.  (Memo 
#8592.  BPDA.  OCCR) 

19.  Dockets  34&09  and  34784.  Piedmont's 
notice  of  Intent  to  suspend  service  at  Green- 
vQle-Spartanburg.  South  Carolina,  under 
section  401(jXl)  and  In  thirteen  Greenville- 
^wrtanburg  markets  under  section 
401(JX2).  (BPDA.  OCCR) 

20.  Docket  34608.  Southern's  60Hlay  notice 
to  terminate  nonstop  and  single-plane  serv- 
ice between  Greenville.  Miss,  and  Jackson. 
Miss.  (Memo  #8600,  BPDA.  OCCR) 

21.  Dodwts  34774  and  84789.  Notkx  of 
Metro  Airlines  of  intent  to  terminate  servioe 
at  Paris.  Texas.  (BPDA.  OCCR) 

22.  Docket  80356.  Transcontinental  Low- 
Fare  Route  Prooeeding— Draft  Order  on  Re- 
consideration. (BIA) 

33.  Dockets  32820  and  36772.  Hawaii 
Common  Fares  Investigation— Instituting 
Order.  (Memo  #8603.  BPDA,  OOC.  BLJ) 
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34.  Docket  34603.  Alaska  Airline's  applics- 
UoD  to  extend  lU  embargo  on  tropical  flsh. 
(Memo  f  8W».  BPDA) 

as.  Petition  of  AUe«heny  Alrllnea.  Inc.  for 
review  of  staff  action  approving  American 
Airlines,  Inc's  special  tariff  permlwlon  ap- 
plication to  allow  free  transportation  for  up 
to  two  children  when  accompanied  by  a  fare 
paying  adult.  (Memo  #8598.  BPDA) 

as.  Docket  ae387.  Part  388— Draft  final 
ni)e  f»ta*>>**>''"g  a  fuel  surcharge  appUcabte 
to  Categories  A  and  B  minimum  rates  to  re- 
flect reported  fuel  price  changes  for  Janu- 
ary 1979.  (Memo  #83«4-A.  BPDA) 

n.  Docket  3M«0,  lATA  agreement  ex- 
panding free  and  reduced  rate  travel  oppor- 
timltles  for  cargo  agenU  and  extending  sim- 
ilar privilegea  to  agent  spouses.  (Memo 
ll>8595.  BPDA.  BIA) 

STATUS:  Open. 

PERSON  TO  CONTRACT 

Phyllia   T.    Kaylor,    the   Secretary. 
202-473-5068. 

[8-536-79  FUed  3-15-79:  11:32  ami 
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[M-302  Amdt.  2:  Mar.  12.  19791 

CIVIL  AERONAUTICS  BOARD. 

Notice  of  closure  and  addition  to  the 
March  12.  1979  meeting. 

TIME  AND  DATE:  9:30  a.m..  March 
12.  1979. 

PLACE:  Room  1011.  1826  Connecticut 
Avenue  NW..  Washington.  D.C.  20428. 

SUBJECT:  Bilateral  Aviation  Matters 
with  Peru. 

STATUS:  Closed. 

I»ERSON  TO  CONTACT: 

Phyllis   T.    Kaylor.    the    Secretary. 
202-873-5068. 

SUPPLEMENTARY  INFORMATION: 
By  reason  of  activities  that  occurred 
late  Friday  in  the  U.S.-Peru  negotia- 
tions it  is  necessary  that  the  Board  be 
briefed  on  the  current  status  of  those 
negotiations.  Public  disclosures,  par- 
ticularly to  foreign  governments,  of 
opinion,  the  abUity  of  the  United 
States  Delegation  to  achieve  an  agree- 
ment which  would  be  in  the  best  inter- 
ests of  the  United  SUtes.  Accordingly. 
the  staff  believes  that  the  meeting  on 
this  subject  would  Involve  matters  the 
premature  disclosure  of  which  would 
be  likely  to  significantly  frustrate  im- 
plemenUtlon  of  proposed  agency 
action  within  the  meaning  of  the  ex- 
emption provided  under  5  U5.C. 
552(9KB)  and  14  CFR  section 
310b.5<9KB)  and  that  such  meeting 
should  therefore  be  closed. 

Chairman.  Marvin  8.  Cohen 
Member.  Richard  J.  Olielia 
Member.  Elisabeth  E.  BaOey 
Member.  Olorla  Schaffer 

PERSONS  EXPECTED  TO  ATTEND: 


SUNSHINE  Aa  MEETINOS 

BoAxo  Mmw 

Chatrman.  Marvin  8.  CoImb 
Member.  Richard  J.  OlieUa 
Member.  EUnbeth  E.  BaOey 
Member.  Olorla  Bchatfer 

AaSISTAVTS  TO  BOAXS  MnoBis 

Mr.  David  M.  Klivtetn 

Acmts  Mamaszks  DoocToa 

Mr.  Sanford  Rederer 

EtauuTiva  AMurairr  to  MAMAoaa 
DiaacToa 

Mr.  John  HaiKx>ck 

BtTrnxAU  or  IirmtiiATioiiAL  Aitaixs  , 

Mr.  Donald  A.  Fanner.  Jr. 
Mr.  Francis  8.  Murphy 
Ms.  Carolyn  Coldren 
Mr.  David  Levitt 

Omcs  or  i-Hi  OEinaiAL  CotmsKL 

Ms.  Carol  Ught 

Mr.  Peter  B.  Schwarzkopf 

BiraiAD  or  PRicmo  Ain>  Douksttc  Aviatioh 

Mr.  Michael  Levlne 
Ms.  Barbara  Clark 

BtnzAD  or  Coi<8t;ifXX  Pbotsction 

Mr.  Reuben  Robertson 
Ms.  Patricia  Kennedy 

OmcB  or  THK  BscariAaT 

Mrs.  Phyllis  T.  Kaylor 
Ms.  Linda  Benese 

GCIflRAL  COXTHSEL  CiRTinCATlON 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  UJB.C. 
552(9XB)  and  14  CFR  310b.5(9)<B)  and 
that  the  meeting  may  be  closed  to 
public  observation. 

Phillip  J.  Bakes.  Jr.. 
OeneruZ  Counsel 
[8-«2»-79  FUed  S-lfr-79;  10:05  am] 


[«712-4)1-M] 

f 

FEDERAL  COMMXTNICATIONS 

COMMISSION. 

TIME  AND  DATE:  9:30  a.m-,  Thurs- 
day. March  15.  1979. 

PLACE:    Room   866,    1919   M   Street. 

NW..  WashlngtoQ.  D.C. 

STATUS:  Open  Commission  Meeting. 

CHANGES  IN  THE  MEETING:  The 
following  item  has  been  deleted: 

Agenda.  Item  No.,  and  Subject 

Pri\-ate  Radio  Services— 1— Amendment  of 
Parts  83  and  91  to  aid  pollution  preven- 
tion, to  broaden  permissible  communica- 
tions aboard  vessels  involved  in  large  oil 
transfer  operations.  (88  Docket  No.  78- 
334). 

Additional  Information  concerning 
this  Item  may  be  obtained  from  the 
FCC  Public  Affairs  Office,  telephone 
number  202-632-7260. 

Issued:  March  14.  1979. 

lS-639-79  FUed  3-15-79;  3:23  pm] 


[6351-01-M] 

COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  DATE:  S  pjn..  March  16. 
1979. 

PLACE:  2033  K  Street.  NW.,  Washing- 
ton, D.C.  8th  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Disposition  of  formal  agency  adjudica- 
tions. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Jane  Stuckey,  264-6S14. 

[8-682-79  FUed  S-U-79: 9-.67  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

TIME  AND  DATE:  4  p.m.  on  Tuesday, 
March  20.  1979. 

PLACE:  Board  Room.  8th  Floor.  FDIC 
Building.  550  17th  Street  NW..  Wash- 
ington. D.C. 

STATUS:  Open. 

KLATTERS  TO  BE  CONSIDERED: 

Disposition  of  minutes  of  previous  meetings. 

Request  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  for  a  report  on 
the  competitive  factors  involved  in  the 
proposed  merger  of  United  California 
Bank,  Los  Angeles.  California,  and  Sierro 
Natlorud  Bank.  Petaluma.  California. 

Requests  by  the  ComptroUer  of  the  Curren- 
cy for  reports  on  the  competitive  factors 
Involved  in  proposed  mergers: 

Warrick  National  Bank  of  BoonviUe. 
BoonviUe.  Indiana,  and  The  Colonial  Na- 
tional Bank.  Ohio  Township  (P.O.  New- 
burgh).  Indiana. 

First  National  Bank  of  Shreveport. 
Shreveport.  Louisiana,  and  Caddo  Trust 
and  Savings  Bank,  Belcher.  LouisiaiuL 

The  Third  National  Bank  and  Trust 
Company  of  Dayton.  Ohio.  Dayton.  Ohio, 
and  The  Citizens  First  NaUonal  Bank  of 
Oreene  County.  Xenla.  Ohio. 

Recommendations  with  respect  to  payment 
for  legal  services  rendered  and  expenses 
incurred  in  connection  with  receivership 
and  Uqtildatlon  actlviUec 

SchaU.  Boudreau  St  Gore.  Ban  Diego. 
California,  in  oonnection  with  the  receiv- 
ership of  United  States  IfaUonal  Bank. 
San  Diego.  California  (three  memoran- 
dums). 

Broosoo.  Bronsoc  *  McKlnnoo.  San 
Fraodaoo.  California,  in  connectloo  with 


the  receivership  of  United  States  National 
Bank.  Ban  Diego.  California. 

Bronson.    Bronson   4c    McKinnon.   San 
Francisco.  California,  in  connection  with 
the   liquidation   of  First   SUte   Bank  of 
Northern  California.  San  Leandro.  Call 
fomia. 

PUlsbury.  Madison  &  Sutro.  San  Fran 
Cisco,  California,  in  connection  with  the 
liquidation  of  First  SUte  Bank  of  North 
em  California.  San  Leandro.  California. 

Patterson  it  Patterson.  Whitfield.  Manl 
koff.  Yenuui  and  White,  Bloomfleld  Hills, 
Michigan,  in  connection  with  the  receiver 
ship  of  Birmingham  Bloomfleld  Bank.  Bir 
m  Ingham,  Michigan. 

Parsons.  Canzona.  Blair  &  Warren.  Red 
Bank.  New  Jersey,  in  connection  with  the 
liquidation  of  The  Bank  of  Bloomfleld. 
Bloomfleld,  New  Jersey. 

Kaye,  Scholer,  Pierman.  Hays  A  Han- 
dler. New  York,  in  connection  with  the  re- 
ceivership of  American  Bank  A  Trust 
Company,  New  York.  New  York. 

Sclineider,  Smeltz,  Huston  &  Bissell. 
Oeveland.  Ohio,  in  connection  w^lth  the 
liquidation  of  Northern  Ohio  Bank,  crieve- 
land.  Ohio. 

ManseU.  Post,  Brandon  &  Dorsey,  At- 
lanta. Georgia,  in  connection  with  the  liq- 
uidation of  The  Hamilton  National  Bank 
of  Chattan(x>ga.  Ctiattanooga,  Tennessee. 
Meredith,  DonneU  &  Edmonds,  Corpus 
Christi,  Texas,  in  connection  with  the  liq- 
uidation of  Northeast  Bank  of  Houston. 
Houston.  Texas. 

Ross  Ac  Stevens,  8.C.,  Madison,  Wiscon- 
sin, in  cormection  with  the  liquidation  of 
Algoma  Bank.  Algoma,  Wisconsin. 

Gibbs,  Roper.  LooU  A  WiUlams,  MU- 
waukee,  Wisconsin,  in  connection  with  the 
liquidation  of  American  City  Bank  & 
Trust  Company.  National  Association. 
Milwaukee.  Wisconsin. 
Memorandum  proposing  the  pa>-ment  of  a 
third  dividend  of  10  percent  in  connection 
with  the  receivership  of  Coronado  Nation- 
al Bank.  Denver,  Colorado. 
Memorandum  proposing  the  payment  of  a 
second  dividend  of  12  percent  in  connec- 
tion with  the  receivership  of  The  Peoples 
Bank  of  the  Virgin  Islands,  Charlotte 
Amalle.  Virgin  Islands. 
Memorandum  and  resolution  proposing  the 
publication  of  a  semiannual  agenda  of 
proposed  regulations  and  existing  regula- 
tions under  review. 
Recommendations  with  respect  to  the 
amendment  of  Corporation  rules  and  reg- 
ulations: 

Memorandum  and  resolution  proposing 
the  final  adoption  of  amendments  to 
ParU  303.  304  and  338  of  the  Corpora- 
tion's rules  and  regulations  relating  to 
remote  service  facilities. 

Memorandiun  and  resolution  proposing 
the  rescission  of  Part  334  of  the  Corpora- 
tion's rules  and  regulations,  entitled 
"Bank  Service  Arrangements."  and  the 
amendment  of  Part  304  of  the  Corpora- 
tion's rules  and  regulatioiu,  entitled 
"Forms.  Instructions,  and  Reports."  to  im- 
plement the  new  notice  requirement  for 
bank  service  arrangements  prescribed  by 
section  308  of  the  Financial  Institutions 
Regulatory  and  Interest  Rate  Control  Act 
of  1978. 

Memorandtim  and  resolution  proposing 
the  repeal  of  section  337.3  of  the  Corpora- 
tion's rules  and  regulations,  relating  to  in- 
sider transactions. 
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Memorandum  and  resolution  proposing 
the  final  adoption  of  an  amendment  to 
Part  346  of  the  Corporation's  rules  and 
regulations,   entitled   "Community   Rein- 
vestment," relating  to  banks  whose  busi- 
ness predominantly  consists  of  serving  the 
needs  of  mUitary  personnel  who  are  not 
located  within  a  defined  geographic  area. 
Memorandum  proposing  field  examiner  spe- 
cialization   in    consumer    protection    and 
civil  rights  examinations. 
Memorandum  proposing  that  the  Corpora- 
tion process  national  bank  call  reports  and 
trust  asset  surveys. 
Memorandum  proposing  the  negotiation  of 
a  contract  for  the  performance  of  a  study 
as  to  the  feasibility  of  the  Corporation's 
providing  computer  support  to  the  Office 
of  the  Comptroller  of  the  Currency. 
Memorandum  proposing  the  approval  of  a 
contract  for  the  replacement  of  the  Cor- 
poration's computer  disk  storage  equip- 
ment. 
Resolution  regarding  the  retirement  of  Re- 
gional Director  Prank  T.  Lockl. 
Reports  of  conmilttees  and  officers: 

Minutes  of  the  actions  approved  by  the 
Committee  on  liquidations.  Loans  and 
Purchases  of  Assets  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director  of  the  Division 
of  Bank  Supervision  with  respect  to  appli- 
cations or  requests  approved  by  him  and 
the  various  Regional  Directors  pursuant 
to  authority  delegated  by  the  Board  of  Di- 
rectors. 

Report  of  the  Director  of  the  Division  of 
Liquidation  detailing  all  disbursements  in 
excess  of  $10,000  and  all  sales  of  real 
estate  properties,  during  the  period  De- 
cember 16,  1978— February  16.  1979,  In 
cormection  with  the  llquidaton  of  The 
HamUton  National  Bank  of  Chattanooga, 
Chattanooga,  Tennessee. 

Report  of  the  ControUer  stunmarlzing 
liquidation  and  insurance  expenses,  esti- 
mated losses,  and  other  fiscal  data  with 
respect  to  active  liquidations  as  of  Decem- 
ber 31,  1978. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Mr.  Boyle  L.  Robinson.  Acting  Ex- 
ecutive Secretary.  202-389-4425. 
[S-S25-79  FUed  3-15-79: 10:05  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION, 

TIME  AND  DATE:  4:30  p.m.  on  Tues- 
day. March  20.  1979. 

PLACE:  Board  Room.  8th  Floor.  FDIC 
Building.  550.  17th  Street  N.W.,  Wash- 
ington, D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

A(>pllcations  for  Federal  deposit  InsuraiKe: 
Citizens  Bank  of  Northport.  a  proposed 
new  bank  to  be  located  at  2100  McFarland 
Boulevard.  Northport.  *'■»>■'"■.  for  Fed- 
eral deposit  insurance. 

Farmers  and  Merchants  Bank,  a  pro- 
posed new  bank  to  be  located  at  319  North 
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Fourth  Street,  Buckeye,  Arizona,  for  Ind- 
eral deposit  Insurance. 

Mission  Bank,  a  proposed  new  bank  to 
be  located  at  6814  Magnolia  Avenue,  Riv- 
erside, CaUfomia,  for  Federal  deposit  In- 
surance. 

Sherman  Commimlty  Bank,  a  proposed 
new  bank  to  be  located  on  Andrew  Road 
approximately  600  feet  west  of  the  inter- 
section of  Andrew  Road  and  Business  I- 
55.  Shemmn,  lUlpois,  for  Federal  deposit 
Insurance/^.^^ 

Bank  of  Iberia,  a  proposed  new  bank  to 
be  located  at  1106  Center  Street.  New 
Iberia.  Louisiana,  for  Federal  deposit  in- 
surance. 

American  Bank  of  Arlington,  a  proposed 
new  bank  to  be  located  at  1818  North 
Cooper  Street.  Arlington.  Texas,  for  Fed- 
eral deposit  insurance. 

Klein  SUte  Bank,  a  proposed  new  bank 
to  be  located  at  17046  Stuebner- Airline 
Road.  Klein  (Unincorporated),  Texas,  for 
Federal  deposit  insurance. 

The  Wheatland  Bank,  a  proposed  nerr 
bank  to  be  located  at  600  Morgan  Street. 
Davenport,  Washington,  for  Federal  de- 
posit insurance. 

Citizens  Industrial  Financing  Corpora- 
tion, an  operating  industrial  loan  compa- 
ny converting  to  an  industrial  bank,  locat- 
ed at  265  South  High  Street.  Morgantown. 
West  Virginia,  for  Federal  deposit  insur- 
ance. 
Application  for  consent  to  esUblish  a 
branch: 

Umatilla  SUte  Bank,  Umatilla,  Florida, 
for  consent  to  esUbllsh  a  branch  on 
Butler  Street  (SUte  Road  40)  near  its  In- 
tersection with  Alco  Street.  Unincorporat- 
ed Lake  County  (P.O.  Astor),  Florida. 
Application  for  consent  to  merge  and  to  es- 
tablish branches: 

Albany  Savings  Bank.  Albany,  New 
York,  an  Insured  mutual  savings  bank,  for 
consent  to  merge  under  its  charter  and 
title  with  Heritage  Savings  Banii.  Kings- 
ton. New  York,  also  an  insured  mutiuU 
savings  bank,  and  for  consent  to  establish 
the  seven  offices  of  Heritage  Savings  Bank 
as  branches  of  the  resultant  bank. 
Recommendations  regarding  liquidation  of 
a  bank's  assets  acquired  by  the  Corpora- 
tion in  its  capacity  as  receiver,  Uquldator, 
or  liquidating  agent  of  those  assets: 

Case  No.  43.821-L— The  Drovers'  Nation- 
al Bank  of  Chicago,  Chicago.  lUinols. 

Case  .No.  43,823-L— Franldin  National 
Bank.  New  York.  New  York. 

Case  No.  43,826-L— Franklin  National 
Bank,  New  York.  New  York.  * 

Case  No.  43,828-L— Algoma  Bank. 
Algoqia.  Wisconsin. 

Case  No.  43,834  L— Banco  Oedlto  y 
Ahorre  Ponceno.  Ponce.  Puerto  Rico. 

Case  No.  43 ,835-NR— United  SUtes  Na- 
tional Bank,  San  Diego,  Callforhia. 

Case  No.  43,848-L— Northern  Ohio 
Bank.  Cleveland.  Ohio. 

Memorandum  re:  United  SUtes  NatloruU 
Bank.  San  Diego,  California. 

Memorandum  re:  American  Bank  A 
Trust  Company.  New  York.  New  York 

Memorandum  re:  Franklin  National 
Bank.  New  York.  New  York 

Memorandum  re:  Franklin  NaUonal 
Bank.  New  York.  New  York 

Reconunendatlons  with  respect  to  ttie  initi- 
ation or  termination  of  cease-and-desist 
proceedings,  tenninatlon-of -insurance  pro- 
ceedings, or  suqjenslon  or  removal  pro- 
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BffM^infi  ftgainat  oerUin  Insured  banks  or 
officers  or  dlrectort  thereof: 

Names  of  persons  and  names  and  loca- 
ttoiM  of  banks  authorized  to  be  exempt 
front  disclosure  pursuant  to  the  provisions 
of  subsections  (cX6).  (cK8).  and 
(cX9XAXil)  of  the  "Oovemment  In  the 
Sunshine  Act"  (ft  U^C  ft52b  (cX«).  (cX8). 
■nd  (CX9XAX11)). 
Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  Increases, 
reasslgnments.  retirements,  separations, 
removals,  etc^ 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cK2)  and  (cX8) 
of  the  "Oovemment  in  the  Sunshine  Act" 
(5  X3S.C.  552b  (cM2)  and  (cK6)). 

CONTACT  PERSON  FOR  MORE  DJ- 
PORMATION: 

Mr.  Hoyle  L.  Robinson.  Actins  Ex- 
ecutive Secretary.  202-389-4425.  > 
[8-526-79  Filed  S-15-79;  10:08  am] 
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Setting  of  dates  for  future  meetings,  cor- 
rection and  apmxnral  of  minutes,  advisory 
opinion.  1979-8. 

Approprlatloas  and  budget,  pending  legis- 
lation. 1980  elections  and  related  matters. 

Classification  actions,  routine  administra- 
tive matters. 

Portions  closed  to  the  public  (follow- 
ing Open  Session): 

AudlU  and  audit  policy,  compliance,  per- 
sonnel, litigation,  labor/management  rela- 
tions, computer  contract. 

PERSONS  TO  CONTACT  FOR  IN- 
FORMATION: 

Mr.  Fred  S.  Eiland.  Public  Informa- 
tion Officer.  Telephone:  202-523- 
4065. 

Maejoix  W.  Emmoivs. 

Secretary  to  the  Commission. 
[8-841-79  PUed  3-15-79;  3:42  pml 
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FEDERAL      ELECTION      COMMIS- 
SION. 

DATE  AND  TIME:  Wednesday,  March 
14. 1979.  at  2  p.m. 

PLACE:  1325  K  Street  NW..  Washing- 
ton. D.C. 

STATUS:  This  meeting  was  open  to 
the  public. 

Due  to  extraordinary  circumstances, 
the  Commission  held  a  special  open 
meeting  to  dlscxiss  testimony  to  be 
giveo  before  the  House  Administration 
Committee,  U.S.  House  of  Representa- 
tives on  March  15.  1979,  on  H.R.  1.  a 
bill  to  provide  for  financing  of  general 
election  campaigns  for  the  House  of 
Representatives. 

PERSON    TO    CONTACT    FOR    IN- 
FORMATION: 

Mr.  Fred  S.  Eiland.  Public  Informa- 
tion Officer,  telephone;  202-523- 
4065. 

Mabjortv  W.  Emmons, 
Secretary  to  the  Commission. 
[8-531-79  FUed  3-15-79;  10:05  ami 
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FEDERAL  ELECTION  COMMIS- 
SION. 

DATE  AND  TIME:  Thursday,  March 
22.  1979  at  10  a.m. 

PLACE:  1325  K  Street.  NW..  Washing- 
ton. D.C. 

STATUS:  Portions  of  this  meeting  will 
be  open  to  the  public  and  portions  will 
be  closed. 

MATTERS  TO  BE  CONSIDERED: 

Portions  open  to  the  public: 


[4740-02-M] 

n 

FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  March  15.  1979.  2 
pjn. 

PLACE:  825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426.  Room  9306. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Pending  civil  litigation  and  On-the- 
record  proceeding. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION:   Kenneth    F.    Plumb, 
Secretary,  Telephone  202-275-^166. 
[8-634-79  Filed  3-18-79;  11:14  ami 
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March  14.  1979. 
FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  March  21.  1979.  10 
a.m. 

PLACE:  825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426.  Room  9306. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED; 
Agenda. 

Note.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: Kenneth  F.  Plumb. 
Secretary.  Telephone  202-275-4166. 

This  is  a  Ust  of  the  matters  to  be 
considered  by  the  Commission.  It  does 
not  Include  a  listing  of  all  papers  rele- 
vant to  the  items  on  the  agenda,  how- 
ever, all  public  docimients  may  be  ex- 
amined In  the  Office  of  Public  Infor- 
mation. 


Pown  AaoTOA— asOra  ICarnra.  Mabch  11. 
1979.  Rnouui  Mbtuio  (10  ajs.) 

CAP- 1.  Project  No.  a«««,  Bangor  Hydro- 
Electrtc  Company 

CAP-a.  Project  Ho.  489,  Union  Electric 
Company 

CAP-8.  Docket  No.  ER78-626,  Kansas 
Power  at  Light  Company 

CAP-4.  Docket  No.  ER79-88.  Upper  Penin- 
sula Power  Company.  Upper  Peninsula 
Oenerating  Company,  and  Cliffs  Electric 
Service  Company 

CAP-8.  Docket  No.  ER78-428.  MinnesoU 
Power  St  Light  Company 

CAP-8.  Docket  No.  ER78-379.  et  al..  Indiana 
&  Migbigan  Electric  Company 

CAP-7.  Docket  Noe.  EL78-15  and  ER78-339. 
Public  Service  Company  of  New  Hamp- 
shire 

CAP-8.  Docket  No.  £879-27,  Pacific  Power 
St  Light  Company 

Oss  AoDntA— 2SOTH  Msrmie— Msaca  21, 

1979.  Rbcouui  MxrnMO 

CAO-1.  Docket  Nos.  RP72-134.  RP75-4«  and 
RPT7-17.  (POA  No.  79-4  and  DCA  No.  79- 
2),  Eastern  Shore  Natural  Oas  Comi>any 
CAO-2.  Docket  Nos.  0-9279,  et  aL.  North- 
em  Natural  Oas  Company 

CAO-3.  Docket  No.  CP79-178.  Exxon  Com- 
pany, U.SJL  Docket  No.  Cn8-1145.  HNO 
Oil  Company.  Docket  No.  CI79-14fl.  Ladd 
Petroleum  Company.  Docket  No.  C179-94. 
Mesa  Petroleum  Company.  Docket  No. 
CI79-85.  Mobil  OU  CorxwraUon.  Docket 
No.  Cn9-179.  Sabine  Production  Compa- 
ny. Docket  No.  Cn8-12«0,  Atlantic  Rich- 
field Company.  Docket  No.  CI79-224. 
Transocean  Oil,  Inc.  Docket  No.  CI78- 
1094.  Aiuularko  Production  Company. 

CAO-4.  Docket  Nos.  CI77-419,  CI77-711. 
CI79-29.  CI78-982.  Transco  Exploration 
Company. 

CAO-8.  Docket  Nos.  CI79-103.  €779-199. 
Cn9-178.  C184-849.  Exxon  CoTix>ration 

CAO-8.  Docket  No.  TC79-8,  Examinations 
In  Rflspoiwe  to  Court  Ordered  Remand 
Cooosmlng  Supply  Shortages  on  the 
Transcortlnental  Oas  Pipe  line  System 

CAO-7.  Docket  No.  CP78-18.  Termeoo  UJO 
Inc. 

CAO-8.  Dockrt  No.  CP79-111,  Northern 
Natural  Oas  Company 

CAO-9.  Docket  No.  CP79-121.  Columbia 
Oulf  Transmission  Company  and  Natural 
Oas  Pipeline  Company  of  America 

CAO-10.  Docket  No.  CP79-74.  Arkansas 
Louisiana  Oas  Company 

CAO-1 1.  I>)cket  No.  CP79-87.  Tennessee 
Oas  Pipeline  Company.  A  Division  of  Ten- 
neoolnc 

CAO-1 2.  Docket  No.  CP79-82.  Natural  CHa 
Pipeline  Company  of  America.  Docket  No. 
CP79-98.  United  Oas  Pipe  Line  Company 

CAO-13.  Docket  No.  CP78-372.  Natural  Oas 
Pipeline  Company  of  America.  Docket  No. 
CP78-374.  Transcontinental  Oas  Pipe  Line 
Corporation  

CAO-14.  Docket  No.  CP79-188.  Northern 
Natural  Oas  Company  and  Panhandle 
Eastern  Pipe  Line  Company 

CAO-15.  Docket  No.  CP75-71.  Natural  Oas 
Pipeline  Companiy  of  America  and  Trans- 
western  Pipeline  Company 

CAO-18.  Docket  No.  O-4508.  Texas  Eastern 
TraiMmlsslon  Corporation  and  Trunkllne 
Oas  Company      -^     

CAO-17.  Docket  No.  CP73-321.  Equitable 
Oas  C>}mpany 

CAO-18.  Docket  No.  CP79  99.  Cities  Service 
Oas  Company 


CAG-18.  Docket  No.  CP79-38.  Transoonti- 
nental  Oas  Pipe  Line  Corporation 

MiscxLuunoDS  AeanT— SSOtb  Mbtug. 
MaacB  21. 1979.  Regular  Meeting 

CAM-L  Section  404  referral  by  the  secre- 
tary of  energy  to  the  FERC  of  proposed 
amendments  to  the  domestic  crude  oil  al- 
location (entltleraents)  program 

CAM-S.  Section  404  rtferral  of  proposed 
regulations  to  streamline  administrative 
procedures  applicable  to  the  issuance  and 
review  of  subpoenas  and  special  report 
orders  and  to  amend  the  rules  regarding 
investigation  procedures 

CAM-3.  Edison  Saolt  Qectrlc  Company 

CAM-4.  Arkansas  Oklahoma  Oas  Corpora- 
tkm 

CAM-8.  Texas  Oas  Transmission  Corpora- 
Uon 

CAM-6.  Kentucky  UtfUttos  Company 

Pown  AcnrsA— 2S0rH  Mnmio,  March  21. 
1979.  Regular  Meeting 

L  ucKRSCD  paojacr  mattou 

P-1.  Project  No.  2821.  City  of  Portland. 
Oregon 

P-2.  Project  No.  2780  and  2783,  Solano  Irri- 
gation DMrtct  and  Caliioraia  Department 
of  Water  Resources 


n.  UCISIC  KATS  MAI 

ER  1.  Docket  No.  ER79-188  Kansas  City 
Power  A  light  Company 

ER-i.  Docket  No.  ER79-21,  liClssouri  Utili- 
ties Company 

ER-3.  Docket  No.  ER-76-827.  MinnesoU 
Power  *  light  Company 

ER-4.  Docket  No.  E-8858.  Boston  Edison 
Company 

ER-5.  Docket  No.  ER77-533  (Phase  I),  Lou- 
isiana Power  *  Light  Company 

Oas  AonrsA— SSOth  MxKmra.  Masch  21. 
1979,  Regular  Meeting 

X.  PIRUm  KATS  mattebs 

RP-1.  Docket  Wo.  RP79-18,  Southern  natn- 

ral  Oas  Company 
RP-2.  Docket  No.  RP77-98  and  RP78-78, 

Mataral  Oas  Pipeline  Ooopany  of  Amer- 

loa 
RP-3.    Docket    No    RP72-122    (POA78-3). 

RP78-51  and  RP79-1,  Colorado  Interstate 

Oas  Company 

n.  raoapcsK  MATTBts 

CI-1.  Docket  No.  Rn3-«0  (Phase  IV). 
Mitchell  btergy  Corporation 

CI-2.  Docket  No.  CI7ft-45,  Tenneco  Oil  Com- 
pany. Docket  No.  Cn5-89.  Placid  OU  Com- 
pany. Docket  NO.-88.  Hunt  Petroleum 
Corporation.  Docket  No.  cnS-67.  Hunt 
Industries.  DockK  No.  CTIS-n,  Hunt  Oil 
Company.  Docket  No.  cn5-89,  Kewanee 
Oa  Company.  Docket  No.  Cn»-108,  Ten- 
neco OU  Company.  Docket  No.  Cr75-«84 
and  Crri-197.  Shell  OU  Company.  Docket 
No.  CI78-122.  Ashland  OU  Inc.  Docket  No. 
Cn5-lS8.  Transocean  OU  Inc.  Docket  No. 
CP73-339,  Teimessee  Oas  Pipeline  Compa- 
ny., a  division  of  Tenneco,  Inc.  Docket  No. 
CP75-330  and  CP-75-19.  Trunkllne  Oas 
Company.  Docket  No.  CP75-23,  CP-75-119 
and  CP78-120,  Tennessee  Oas  Pipeline 
Company.  Docket  No.  CP75-149,  Trunk- 
Une  Oas  Company.  Docket  No.  CP75-S16 
and  CP78-151,  Southern  Natural  Oas 
CoouMny.  Docket  No.  CP75-153.  Southern 
Natural  Oas  Company,  United  Oas  Pipe 
line  Company  and  Florida  Oas  Transmis- 


SUNSNME  Aa  MOTINeS 

sion  Company.  Docket  No.  CP78-163. 
Southern  Natoral  Oas  Company.  Docket 
No.  CP78-S56.  Tennessee  Oas  Pipeline 
Company.,  a  division  of  Tenneco.  Inc.,  and 
Tenneco  Chemicals.  Inc.  Docket  No.  CI75- 
733.  Highland  Resources. 


m. 

CP-1  Docket  Na  CP79-188.  Tennessee  Oas 
Pipeline  Cnmpany.  a  division  of  Tenneco 
Inc. 

CP-2  Docket  Mo.  RPT2-99.  Transcontinental 
Oas  Pipe  line  Corjwratlon 

MlSCELXJUnOUS  AOEHOA— 250XH  Mbxiho. 

Mabch  21. 1979.  Regular  Meeting 

M-1  Docket  Na  RM79-4.  Amendments  to 
Commission  Regulations  relating  to  inde- 
pendent producer  filing  requirements. 

Kkrhrh  F.  Plumb, 
Secretary. 
CS-U&-79  FUed  8-18-79: 11^4  ami 
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FEDERAL     HOME     LOAN     BANK 
BOARD. 

TIME  AND  DATE:  9:S0  ajn..  Mmn^ 
21.  1979. 

PLACE:   1700  Q  Street  NW..  Sixth 
Floor.  Washington.  D.C 

STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Franklin  O.  Boiling.  202-377-6677. 

MATTERS  TO  BE  CONSIDERED: 

Limited  PacDlty  AppUcation— First  Feder- 
al Sa\ing8  and  Loan  Association  of  lUdge- 
crest,  Ridgecrest,  California 

Conslderatlaa  of  Modification  of  Bank 
Board  Resolution— Homestead  Savtags  and 
Loan  Association.  San  Frandsoo,  California 

Applications  for  Bank  Membership  and 
Insurance  of  Accounts— Commonwealth 
Savings  and  Loan  Association.  Torr&nce, 
California 

Branch  Office  Application— noyd  Federal 
Savings  and  Loan  Association  of  Prestons- 
burg.  Prestonsburg.  Kentucky 

Consideration  of  Advisory  CouncU  Travel 
Voucher  Resolution 

Consideration  of  Applications  for  Bank 
Membership  and  Insurance  of  Accounts— 
San  Clemente  Savings  and  Loan  Associ- 
ation. San  Clemente.  California 

Application  for  niimlMlnii  to  Organise  a 
Federal  Assnriatlnn-MTtin  J.  Rovira- 
Oarcia.  et  sL.  Otiaynabo.  Puerto  Rico 

Concurrent  Oooslderatton  of  1)  Service 
Corporartnw  Fidelity  Federal  Savings  and 
Loan  Assodatloo.  OreenvUle.  South  CaroU- 
na;  and.  2)  Servioe  Corporation— First  Fed- 
eral Savings  and  Loan  Association.  Oreen- 
vUle. South  Carolina 

Service  Cmporation  Activity  Application— 
First  Federal  Savings  and  Loan  Association 
of  Chicago.  Chicago,  Illinois 

Application  for  Bank  Membership- 
United  Mutual  Savings  Bank.  Tacoma.  Wa- 
shinton 

Branch  Office  Application— First  Federal 
Savings  and  Loan  Association  of  Jackson- 
ville. Jacksonville.  Florida 
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Branch  Office  Application— Community 
Federal  Savings  and  Loan  Association,  8t. 
Louis,  Missoxui 

Branch  Office  Application— dtteens  Fed- 
eral Savings  and  Loan  Assodatton.  Miami. 
Florida 

Branch  Offk»  Application— Bridgeport 
Federal  Savings  and  Loan  Association. 
Bridgeport,  Petmsylvania 

Appllcatkm  to  Increase  Accounts  of  an  In- 
surable Type  by  Purchase  of  Branch  Office 
by  Home  Savings  and  Loan  Association.  Los 
Angeles.  California  tram  *'Mfitr  Savings 
and  Loan  Association.  Los  Armeies,  Callfor- 
nU 

Branch  Office  AppUcatloo— York  Federal 
Savings  and  Loan  Association.  York.  Penn- 
sylvania 

Consideration  of  Association  Request  for 
Commitment  to  Insure  Accounts— Life  Sav- 
ings and  Loan  Association,  Oearwater.  Flor- 
ida _/ 

Consideration  of  Revision  of  Charges^.. 
Printed  Copies  and  Magnetic  'Spes  of  In- 
sured Instltutlan  Financial  Data 

Consideration  of  Conversion  Regulations 
and  Related  forms 

[8-527-79  FUed  S-18-79:  lOM  am] 
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BOARD  OF  GOVERNORS  OF  THE 
FECffiRAL  RESERVE  STBTEM. 

"FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44  FR,  14703.  March  13. 1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  MEETING: 
10:00  ajn..  Friday,  March  16. 1979. 

CHANGES  IN  THE  MEETING:  One 
of  the  items  annotmced-  for  Inclusion 
at  this  meeting  was  ccmslderation  of 
any  agenda  Items  carried  forward 
from  a  previous  meeUnr.  the  following 
such  open  item  was  added  to  Summary 
Agenda: 

Consideration  of  a  procedural  ques- 
tion related  to  the  regulation  adopted 
by  the  Board  on  March  7  to  Imple- 
mmt  sections  of  the  Electronic  Fund 
Transfer  Act  limiting  liability  for  the 
unauthorized  use  of  an  EFT  card  and 
restricting  the  unsolicited  distribution 
of  8ix;h  cards.  (Docket  No.  R-0193). 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Mr.  Joseph  R.  Coyne.  Assistant  to 
the  Board,  (202)  452-3204. 

Dated:  March  14. 1979. 

Thkodou  E.  Allison. 
Secretary  of  the  Board. 
[S-63»-79  FUed  8-18-79;  10:38  am] 
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LEGAL  SERVICES  CORPORA- 
TION—(BOARD  bF  DIRECTORS 
MEETING). 
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TDfE  AND  DATE:  9  %jn..  ThuTBday 

and  Friday.  March  22-23. 1979. 

PLACE:  Copley  Plaza.  Copley  Sqiiare. 

Boston.  MasBachusetU. 

STATUS:  Open  Meeting  (Meeting  will 

be   dosed   during   lunch.    March    22. 

1979.  12:00-1:00  pjn.r 

MATTERS  TO  BE  CONSIDERED. 

1.  Adoption  of  Agenda. 

2.  Approval  of  Minutes  of  December 
1. 1978  Meeting. 

S.  Reports  from  Committees. 

a.  Committee  on  Provision  of  Legal 
Services— 

•  Reflnald  Heber  Smith  Community  Fel- 
lowship Progrmm 

•  Olent  Training 

•  SecUon  i007(h>  Study  ReDort 

b.  Committee  on  Regulations— 

•  Completion  of  Revised  Reculsttona 

c.  Committee  on  Appropriations  and 
Audlt- 

•  Selection  of  Corporation  Auditor 

•  SUtua  of  the  Placal  Tesr  1979  Budget 
and  Funds  Balsnces 

4.  President's  Reports. 

S^8.  Resolution  on  Authorizing  Legls- 

^^  WBceSures      for      Presidential 
Search. 
7.  Future  Board  Meeting  Sites. 

5.  Other  Business. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Dellanor  Toung.  Office  of  the  Presi- 
dent, telephone  (202)  376-5100. 

Issued:  March  14. 1979. 

Thomas  Ehxuch. 
PnsidenL 

I8-4S1-7t  FUed  9-15-79:  1X2*  mO 
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NATIONAL  TRANSPORTATION 

SAFETY  BOARD. 


SUNSHIME  ACT  MECTINOS 

"FEDERAL  REGISTER'  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44FR  15884.  March  IS.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OP  MEETINO:  Thursday, 
March  22.  1979.  9  a.m.,  [NM-79-11]. 

CHANOE  IN  MEETINO:  A  majority 
of  the  Board  has  determined  by  re- 
corded vote  that  the  business  of  the 
Board  requires  revising  the  agenda  of 
Pils  meeting  and  that  no  earlier  an- 
nouncement was  possible.  The  agenda 
as  now  revised  is  set  forth  below. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Hiofiwav  Accident  /import— Oatewsy 
Tnuwportation  Co.,  Inc.,  trsctor  ■emitraller 
penetrfttlon  of  medlsn  barrier  and  collision 
with  automobile.  1-70.  St.  Loula.  Mo.,  Sep- 
tember 28.  19T7. 

a.  MaHfu  Accident  Ueporf— Luling-Destre- 
hsn  ferry  M/V  OBOROE  PRINCJE  collision 
with  the  tanker  SS  FROSTA  on  the  Mtasis- 
■Ippl  River.  October  20,  l»7«. 

5.  Special  5tM(v— Safety  of  Multlpurposs 

Vans. 

4.  Brleflng  by  staff  on  the  statu*  of  Feder- 
al Aviation  AdminlstraUon  human  factors 
procrsms  and  proposed  new  Safety  Board 
human  factors  tnvestisative  tnitlatlvea. 

6.  Recommendation  to  Federal  Aviation 
Administration  re  medical  examlnaUona  of 
pUots  as  a  condition  of  pilot  certification. 

6.  Ditcuaaion  of  blood  alcotiol  concentra- 
tion aa  a  causal  factor  In  acddenta. 

7.  Railrxxid  Recommendation  Cloaeout  of 

R-74-$. 

%.  Aviation  Recommendmtton  Ctoaeout  of 
A-1*-41. 

9.  DiaeuMaion  of  crttcrla  for  hlshway  In- 
Tcstigations. 

CONTACT  PKRflON  FOR  MORE  IN- 
FORMATION: 

Sharon  Flemmlng.  202-472-8022. 


'The  meetlnc  will  begin  at  9:00  ajn.  and 
sdjoum  at  S:00  pjn.  The  meeting  will  recess 
for  lunch  from  13:00  to  IKW  pjn.  There  will 
be  a  dosed  meeting  at  lunch  on  March  33, 
as  authorised  by  5  D.S.C.  553b<cK2).  that 
wm  relate  solely  to  the  discussion  of  the  ap- 
pointofent  of  an  Acting  President  and  Indi- 
viduals who  may  be  considered  for  appoint- 
ment as  President. 


PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OP  THE  MEETING:  9 
a,m..  Tuesday  March  13. 1979. 

CHANGES  IN  THE  MEETING:  In 
connection  With  a  letter  dated  March 
8.  1979  to  Ckairman  GQIlgan  from  the 
House  of  lUpreaentatlves.  Committee 
on  Foreign  Affairs  Instructing  OPIC 
to  consider  c^peratlon  with  the  Inter- 
American  Development  Bank  on  the 
subject  of  a  possible  mtiltUateral  In- 
stirance  program  for  Latin  America, 
disctissions  on  the  subject  took  place 
in  the  Open  Session  of  the  OPIC 
Board  of  Directors  meeting  on  March 
13.  1979. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 
Elteabeth  A.  Btirttm,  Corporate  Sec- 
retary. (202)  «32-1839yr 

March  13. 1979. 

ELnABKTH  A.  BUHTOII. 

s 

(8-538-79  Filed  S-15-79: 10:05  sml 
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OVERSEAS  PRIVATE  INVEST- 
MENT CORPORATON. 

"FEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
8-44»-79  FUed  3-8-79;  10:43  ajn.   ' 


(•130-4»1-M] 


IT 


[Meeting  Ifa  13111 
TENNESSEE  VALLEY  AUTHORITY. 

TIME  AND  DATE:  2  pjn.r  Thursday. 
March  22.  1979. 

PLACE:    Raymond    McCurdy    Farm. 
Route  2.  Kelly  Mill  Road.  Dyer.  Ten- 


8TATUS:Open. 

MATTER  FOR  ACTION:  Memoran- 
dvun  of  understanding  between  the 
\3S.  Department  of  Agriculture  and 
TVA  concerning  fertUaer  research  and 
development,  and  agriculture,  forest- 
ry, and  nu^  development. 
DATED:  March  18.  1979. 

CONTACT  PERSON  FOR  MORE  IN 
FORMATION: 

James  L.  Bentley.  Director  of  Infor- 
mation, or  a  member  of  his  staff  can 
respond  to  requests  for  information 
about  this  meeting.  Call  815-832- 
3257.  Knoxvllle,  Tennessee.  Informa- 
Uon  is  also  avaUable  at  TVA's  Wash- 
ington Office.  202-586-140L 

(8-535-79  Filed  S-15-79:  S:3S  pml 
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BOOK  2  OF  2  BOOKS 
MONDAY,  MARCH  19, 1979 


Part  II— DOE:  Residential 

Conservation  Service  Program 

Part  III— Interior/BLM: 

Management  of  Federal  Coal 
Through  Leasing  or  Exchange 

Part  IV — HUD:  Low-Income 
Housing;  Management  of 
Section  8  Existing  Housing 
Projects 

Part  V — Commerce/NOAA:  Outer 
Continental  Shelf  State 
Participation  Grants 

Part  VI— DOT/FAA:  Review 
Conference  on  Light  Transport 
Airplane  Airworthiness 

Part  VII— DOT/CG:  Offshore  Oil 
Pollution  Compensation  Fund 
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MONDAY,  MARCH  19, 1979 
PART  II 


DEPARTMENT  OF 
ENERGY 


RESIDENTIAL 

CONSERVATION 

PROGRAM 


Proposed  Rulemaking  and 
Public  Hearings 
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[6450-01 -M] 

OEPAKTMENT  Of  ENEtOY 

(tocnp««4Mi 

[Docket  No.  CAS-RM-79-1011 

tnsMTUL  coNsavAnoN  savKS 

KOOtAM 


AGENCY:  E>epartment  of  Energy. 

ACTION:  Notice  of  Proposed  Rule- 
making and  Public  Hearings. 

SUMMARY:  The  Department  of 
Energy  (DOE)  proposes  to  implement 
the  Residential  Conservation  Service 
(RCS)  Program  pursuant  to  Part  1  of 
Title  II  of  the  National  Energy  Con- 
servation Policy  Act  (NECPA),  Pub.  L. 
No.  95-619.  92  SUt.  3206.  et  seq.  The 
purpose  of  the  program  is  to  encour- 
age the  Installation  of  energy  conser- 
vation measures,  including  renewable 
resource  measures.  In  existing  houses 
by  residential  customers  of  larger  gas 
and  electric  utilities  and  home  heating 
suppliers.  Larger  utilities  are  required 
and  home  heating  suppliers  may  vol- 
unteer to  provide  Residential  Conser- 
vation Service  Programs.  The  State 
may  submit  State  Plans  to  DOE.  The 
State  Plans  would  require  larger  utili- 
ties to  participate  and  could  include, 
in  the  Governor's  discretion,  nonregu- 
lated  utilities  (e.g..  municipalities  and 
cooperatives)  and/or  home  heating 
suppliers.  If  a  State  chooses  not  to 
submit  a  plan,  DOE  would  require  reg- 
ulated utilities  in  the  State  to  carry 
out  an  RCS  Program  for  their  custom- 
ers. When  nonregulated  utilities  are 
not  included  in  a  State  Plan,  they  are 
required  to  submit  their  own  plans  for 
RCS  Programs. 

The  proposed  rules  set  out  the  re- 
quirements for  State  Plans  and  Non- 
regulated  Utility  Plans.  In  addition, 
they  address  certain  prohibitions,  and 
exceptions  thereto,  concerning  utili- 
ties' supply,  installation,  and  financing 
of  energy  conservation  measures,  and 
they  outline  the  situations  and  terms 
under  the  which  Federal  Standby  Au- 
thority would  be  exercised. 

Under  the  State  Plans  (or  Nonregu- 
lated Utility  Plans),  larger  utUities 
would  be  required  to  offer  Program 
Announcements"  describing  the  Resi- 
dential Conservation  Service  (RCS) 
Program  to  each  of  their  residential 
customers.  These  utilities  would  also 
be  required  to  make  available  to  those 
customers  lists  of  contractors  and  sup- 
pliers of  energy  conservation  meas- 
ures, as  well  as  lending  Institutions 
that  will  finance  energy  conservation 
measures.  The  residential  cuistomers 
would  be  able  to  obtain  "energy 
audits"  of  their  homes  from  these  util- 
ities. Each  audit  would  identify  with 
respect  to  that  house  costs  and  savings 


PIOPOSED  RULES 

Involved  in  the  installation  of  energy 
conservation  measures  appropriate  for 
a  house  of  that  category  in  that  cli- 
matic region.  Finally,  the  larger  utili- 
ties would  offer  to  arrange  the  Instal- 
lation and  financing  of  whatever  sug- 
gested measures  the  customer  desired. 
The  measiires  installed  under  the  pro- 
gram would  have  to  meet  the  Federal 
material  and  installation  standards. 
Home  heating  suppliers  may  offer  the 
RCS  Program  to  their  ciistomers  if 
the  Governor  Includes  them  in  the 
State  Plan.  The  measures  installed 
used  under  the  program  would  have  to 
meet  the  Federal  material  and  instal- 
lation standards. 

The  treatment  of  certain  costs  In- 
ciured  by  a  utility  in  carrying  out  the 
RCS  Program  are  in  some  circum- 
stances mandated  by  NECPA  and  the 
proposed  rules;  In  other  circumstances 
the  proper  treatment  of  costs  is  left  to 
the  discretion  of  the  State  Regulatory 
Authority  (or  the  nonregulated  utility 
where  the  program  is  carried  out  by 
such  a  utility).  The  costs  of  informing 
customers  of  the  program  are  to  be 
treated  as  a  current  expense;  costs  in- 
curred by  a  utility  for  materials  and 
labor  in  installing  measures  must  be 
charged  to  the  customer  for  whom  the 
work  is  done.  Most  of  the  other  costs 
may  be  treated  in  the  manner  chosen 
by  the  State  Regulatory  Authority  (or 
nonregiilated  utility). 

While  there  is  a  general  prohibition 
on  utilities  themselves  supplying,  in- 
stalling, or  financing  energy  conserva- 
tion measures,  there  are  a  number  of 
exceptions  to  this  prohibition.  There 


is  a  "grandfather  clause"  that  allows 
utilities  that  were  so  engaged  when 
NECPA  was  enacted  to  continue  to 
supply,  install,  or  finance  measures. 
There  is  an  exemption  where  a  State 
law  or  regulation  in  effect  when 
NECPA  was  enacted  either  requires  or 
permits  a  utility  to  supply,  install,  or 
finance  measures.  There  is  also  an  ex- 
ception for  loans  under  $300  and  the 
supply,  installation,  and  financing  of 
furnace  efficiency  modifications,  clock 
thermostats,  and  load  management  de- 
vices. There  is  a  provision  allowing  the 
Secretary  of  Energy  to  waive  the  pro- 
hibition where  he  finds  such  activity 
would  not  be  anticompetitive,  unfair, 
or  deceptive.  Home  heating  suppliers 
may  supply,  Install,  and/or  finance 
energy  conservation  measures. 

DATES:  Written  comments  must  be 
received  by  May  25.  1979,  4:30  p.m.. 
e.d.t.,  in  order  to  ensiire  their  consid- 
eration. Hearings  will  be  held  at  the 
places  and  on  the  dates  indicated 
below. 

ADDRESSES:  Comments  and  requests 
to  speak  at  the  hearings  should  be  ad- 
dressed to:  Margaret  W.  Sibley.  Office 
of  Conservation  and  Solar  Applica- 
tions, Department  of  Energy,  20  Mas- 
sachusetts Avenue.  N.W.,  Washington. 
D.C.  20545.  See  "Comment  Proce- 
dures" imder  Supplementary  Informa- 
tion below. 

HEARINGS:  Public  Hearings  wlU  be 
held  In  seven  cities,  beginning  at  9:00 
ajiL  local  time  on  the  dates  and  loca- 
tions 9»eclf  led  below: 


atjr 


HemrtawdO* 


Raquwtt  to  to>- 

Utytobe 

iMJSJfod  by 

4:M  pm .  e^t. 


PhUadelphte . 


NawOrlMUM. 
BoMon. 

WMhinstoo.  D.C. 
St.  Loul«..j> 


Sui  Dtefo.. 
aalt  Lake  Ctty . 


April  S-t- 


Apra»-ll. 
AdtU  1T-It_ 

April  a«-ae 

AprflSO-Majr: 
Mayl-S. 


Mucha^ 


Apcfll. 


May  14-lS. 


Aprflia. 
ApcfllS. 
April  IS. 
nara— 


Intenwtional  House,  Dnhrenity  of 
PBmwjrlvmnl^  1701  Cheataut 
Street. 

mnnont  Hotel.  Baronne  Street. 

J.  W.  McConnadL.  Po«t  Offtoe  and 
Courttoouae.  Poat  Ofltoe  Square. 

Rooni  SIM.  MOO  If  Street.  N.W. 

PMeral  Mart.  406  S.  13th  Street. 

Naval  Tralniiig  Center. 

Rainada  Inn.  W*  &  Main. 


FOR      FURTHER      INFORMATION 
CONTACT 

James  R.  Tanck.  Director.  Residen- 
tial Conservation  Service  Program. 
Office  of  Conservation  and  Solar  Ap- 
plications. Department  of  Energy, 
Room  2251,  20  Massachusetts 
Avenue,  N.W..  Washington,  D.C. 
20545,  (202)  376-4708. 
Margaret  W.  Sibley.  Office  of  Con- 
servation   and    Solar    Applications, 


Department  of  Energy.  20  Massa- 
chusetts Avenue.  NW..  Washington. 
D.C.  20545.  (202)  376-4802. 

SUPPLEMENTARY  INFORMATION: 

L    Introduction. 

n.    Subpart    A— Oeneral    Provlslona    and 

Definitions, 
m.    Subpart  B— Procedtiral  Requirements 

for  State  Plans. 

IV.  Subpart  C— Content  of  State  Plans. 

V.  Subpart  D— Nonregulated  Utility  Plans. 


VL  Subpart  C— Supply.  Installation  and 
Financing  by  Utilities. 

VII.  Subpart  F— Federal  Standby  Authori- 
ty and  Btef  orcement  Provisions. 

Vni.  Subpart  O— Renewable  Resource  Ma- 
terial and  Installation  Standards. 

DL  Subpart  H— Energy  Conservation  Ma- 
terial Standards. 

X  Subpart  I— Energy  Conservation  Instal- 
lation Standards. 

XI.  Regulatory  Aiudysis. 

XII.  Environmental  and  Urban  Impact 
Analysis. 

XIII.  Consultation  with  Other  Federal 
Agencies. 

XTV.    Comment  and  Hearing  Procedtires. 

I.  Ihtboouctiom 

The  Department  of  Energy  (DOE) 
proposes  to  amend  Chapter  II  of  Title 
10  CFR  by  adding  a  new  Part  456.  The 
proposed  regulation  will  fulfill  the  re- 
quirements of  Title  II,  Part  1,  of  the 
National  Energy  Conservation  Policy 
Act  (NEC:PA).  Pub.  L.  No.  95-619. 

DOE  has  approached  the  develop- 
ment of  the  proposed  rule  Intending 
that  the  Residential  Conservation 
Service  Program  ("RCS  Program")  be 
a  State  initiated  and  directed  activity. 
or  in  the  case  of  a  nonregulated  utility 
not  covered  by  a  State  Plan,  a  non- 
regulated utility  initiated  and  directed 
activity.  Consequently,  the  proposed 
rule  leaves  it  to  the  State  to  make 
many  of  the  decisions  regarding  State 
functions  and  utility  programs  when 
they  develop  the  State  Plan.  Similarly, 
for  those  nonregulated  utilities  which 
sutailt  plans  directly  to  the  Secretary, 
the  proposed  rule  leaves  many  deci- 
sions about  the  program  to  the  utility 
in  the  development  of  its  plan. 

The  choice  between  a  prescriptive 
rule  or  a  flexible  rule  was  most  dlffl- 
cult.  On  the  one  hand,  there  was  a 
concern  that  a  flexible  rule  would 
place  too  great  a  planning  burden 
upon  States.  Furthermore,  DOE  was 
concerned  that  a  non-prescriptive  rule 
might  result  in  utility  and  home  heat- 
ing supplier  programs  which  fail  to 
give  full  effect  to  the  legislation  and 
the  proposeo  rule.  On  the  other  hand, 
a  prescriptive  rule  appeared  to  reduce 
the  opportunity  for  States  to  Integrate 
the  RCS  with  other  State  residential 
conservation  activities  as  well  as  the 
chance  to  adopt  a  program  to  meet  the 
particular  circumstances  of  the  State. 

The  approach  chosen  for  the  pro- 
posed rule  takes  neither  extreme.  In- 
stead it  reflects  DOE'S  desire  to  pro- 
vide States  substantial  flexibility  in 
developing  RCS  Programs  by  setting 
performance  criteria  for  certain  pro- 
gram activities.  The  proposed  rule  pro- 
vides more  prescriptive  guidance  in 
only  those  areas  in  which  DOE  feels 
such  standards  are  required  to  ensure 
effective  implementation  of  the  pro- 
gram. 

To  alleviate  the  planning  burden 
upon  the  SUtes.  DOE  wUl  provide 
technical  assistance  and  guidance  to 


PROPOSB)  RULES 

the  States  in  preparing  State  Plans. 
DOE  recognizes  that  it  must  actively 
provide  assistance  when  States  desire 
it.  For  example.  DOE  will  develop 
model  energy  audit  procedures  which 
may  be  utilized  by  States  (or  nonregu- 
lated utilities)  in  their  plans.  Further, 
this  approach  will  allow  significant  in- 
teraction between  individual  States 
and  DOE  in  developing  RCS  Programs 
which  are  effectively  tailored  to  pro- 
vide energy  conservation  services  to 
homeowners  in  each  State. 

n.  Subpart  A— Genbral  Provisiors 

AlfD  DEPllllTIOIfS 

Subpart  A  contains  three  general 
provisions  as  well  as  definitions.  The 
first  general  provision  relates  to  peti- 
tions by  covered  utilities  concerning 
conflicts  of  laws.  Section  220  of 
NECPA  states  that  nothing  in  NECPA 
supersedes  any  State  or  local  law  or 
regulations  except  to  the  extent  that 
the  Secretary  determines  for  good 
cause  that  such  law  or  regulation 
either  prohibits  a  utility  from  taking 
an  action  required  under  NECPA  or 
permits  or  requires  a  utility  to  take  an 
action  prohibited  under  NECPA. 
These  determinations  are  made  pursu- 
ant to  a  petition  by  a  utility.  Section 
456.102(a)  provides  the  procedure  by 
which  such  petitions  shall  be  filed. 
Section  456.102(b)  states  that  the  As- 
sistant Secretary  for  Conservation  and 
Solar  Applications  will  give  notice  of 
these  petitions  to  the  Governor,  State 
Energy  Office,  and  State  Regulatory 
Authority  so  that  they  may  comment 
on  the  petition.  Section  456.102(c) 
makes  clear  that  once  a  final  order  has 
been  issued  superseding  a  State  or 
local  law  or  regulation,  that  order  is 
effective  not  only  with  respect  to  the 
utility  making  the  particular  petition 
but  also  with  respect  to  any  other  sim- 
ilarly situated  utility. 

The  second  general  provision  relates 
to  appeals.  Section  456.103  provides 
that  i^peals  from  orders,  findings,  or 
determinations  made  imder  {456.102 
or  Subpart  E  are  to  be  filed  in  accord- 
ance with  Subpart  H  of  Part  205  of 
Title  10.  Code  of  Federal  Regulations. 

The  third  general  provision. 
9456.104.  finds  its  basis  in  Section 
211(b)  of  NECPA.  Subsection  (c)  of 
this  provision  makes  clear  that  a  util- 
ity which  meets  the  definition  of  a 
covered  utility  is  fully  subject  to  the 
requirements  of  these  rules  and  the 
applicable  plan  whether  or  not  it  is  in- 
cluded on  the  list  published  in  accord- 
ance with  this  provision. 

Section  210  of  NECPA  defines  cer- 
tain terms  used  in  the  RCS  Program. 
Section  456.102  of  the  proposed  rules 
repeats  these  definitions  and  contains 
other  deflnltions  used  in  the  proposed 
rules.  Spedf ic  definitions  are  also  pro- 
vided for  the  various  energy  conserva- 
tion and  renewable  resource  measures. 
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The  definition  of  "covered  utility" 
finds  its  basis  in  Section  211  of 
NECPA,  which  limits  coverage  of  the 
RCS  to  larger  utilities.  The  term  "eli- 
gible customer"  for  the  most  part,  re- 
peats the  definition  in  NECPA  of 
"residential  customer."  DOE  under- 
stands this  term  to  include  all  people 
who  buy  gas  or  electricity  from  a  cov- 
ered utility,  or  heating  oil  from  a 
home  heating  supplier,  for  use  in  a 
residential  building,  as  defined  in 
NECPA.  This  includes  both  owners 
and  tenants. 

'Energy  audit"  is  the  term  used  in 
the  regulation  to  indicate  the  inspec- 
tion called  for  in  Section  215  of 
NECPA. 

The  proposed  rule  divides  the  "resi- 
dential energy  conservation  measures" 
in  Section  210  of  NECPA  into  two  cat- 
egories: (1)  "Energy  conservation 
measures"  which  include  the  measures 
which  conserve  energy,  but  do  not  use 
a  renewable  energy  source,  and  (2)  "re- 
newable resource  measures"  which 
make  use  of  solar  and  wind  energy. 
The  list  of  measures  specifically  iden- 
tified in  Section  210  was  expanded  to 
include  certain  measures  which  are  eli- 
gible for  residential  energy  tax  credit 
provided  in  the  Energy  Tax  Act  of 
1978.  Measures  added  from  the  tax 
credit  eligibility  list  are  duct  insula- 
tion, pipe  insulation,  thermal  windows, 
thermal  doors,  and  energy  usage  dis- 
play meters.  Replacement  gas  burners 
are  not  included  as  a -measure  in  the 
proposed  rule  (though  they  are  eligi- 
ble for  tax  credits)  because  these 
burners  usually  are  installed  to  re- 
place oil  burners  in  the  course  of  a 
change  from  ollfired  to  gasflred  heat- 
ing. The  RC?S  Program  will  not  include 
measures  which  require  changing 
fossil  fuel  sources.  Moreover,  DOE  has 
not  determined  that  replacing  one  gas 
burner  with  another  saves  energy. 
Further,  material  standards  do  not 
exist  for  replacement  gas  furnace 
burners  for  gas  furnaces. 

The  term  used  in  NECPA,  "devices 
for  modifying  flue  openings,"  could  lit- 
erally include  vent  dampers,  flue 
dampers,  barometric  dampers,  reduced 
vent  connectors,  blast  gates  (fixed  flue 
restrictors),  extended  draft  hoods,  and 
heat  exchangers.  DOE.  however,  de- 
fined the  term  "flue  opening  modifica- 
tions" to  include  only  vent  dampers 
since  a  safe  and  effective  installation 
could  be  obtained  with  the  develop- 
ment of  standards  for  vent  dampers. 

DOE  determined  that  flue  dampers 
(automatic  dampers  located  upstream 
of  the  draft  hood  or  barometric 
dampers)  and  blast  gates  provided  seri- 
ous potential  safety  hazards  and 
therefore  should  not  be  included  in 
the  RCS  Program.  Barometric 
dampers,  moreover,  were  not  included 
in  the  program  because  the  primary 
use  of  this  device  is  not  to  save  energy. 
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Reduced  vent  connectors,  extended 
draft  hoods  and  heat  exchangers  were 
not  included  because  EKDE  had  Insuffi- 
cient Information  regarding  the  poten- 
tial energy  savings  which  might  resxilt 
from  installation.  DOE  will  continue 
to  evaluate  these  devices  as  new  infor- 
mation becomes  available. 

"Replacement  solar  swimming  pool 
heaters"  are  included  in  the  definition 
of  renewable  resource  measures  even 
though  they  are  not  eligible  for  the 
residential  tax  credit.  It  was  deter- 
mined that  solar  pool  heaters  which 
replaces  existing  nonsolar  pool  heaters 
reduce  the  use  of  fossil  fuels. 

Heat  pumps  are  included  as  a  "re- 
placement furnace,"  even  though  they 
are  not  eligible  for  tax  credits,  because 
heat  pumps  have  been  determined  to 
save  energy  in  some  locations  when 
they  replace  electric  resistance  space 
heating. 

At  the  present  time  it  is  unclear 
whether  or  to  what  extent  passive 
solar  8i>ace  heating  and  cooling  sys- 
tems will  be  eligible  for  tax  credits. 
Whatever  the  resolution  of  that  issue, 
DOE  believes  that  the  RCS  Program 
should  broadly  include  passive  systems 
as  renewable  resource  measures. 

NECPA  gives  the  Secretary  the  au- 
thority to  add  other  energy  conserva- 
tion or  renewable  resource  measures 
to  the  list  of  measures  for  the  RCS 
Program.  We  have  not  evaluated  addi- 
tional measures  (other  than  those  ad- 
dressed herein)  for  Inclusion  in  this 
proposed  rule.  However,  we  realize 
there  may  be  others  which  are  worth 
considering.  No  measure  or  product 
may  be  treated  In  this  program  as  an 
energy  conservation  measure,  a  renew- 
able resource  measure,  or  a  suggested 
measive  unless  the  Secretary  desig- 
nates it  as  such  by  rule  (see  Section 
21(K11KI)  of  NECPA).  We  seek  com- 
ment on  additional  measures  which  we 
could  include  in  the  list  in  our  final 
rule.  In  addition,  once  the  rule  is  final, 
we  will  periodically  consider  adding 
other  measures  by  rule. 

In  general,  we  believe  additional 
energy  conservation  measiues  and  re- 
newable resource  measures  should 
meet  the  following  criteria: 

(1)  The  measure's  primary  purpose 
must  be  the  conservation  of  energy  or 
the  use  of  a  solar  or  wind  energy; 

(2)  The  measure  must  be  shown  to 
have  the  potential  to  save  enough 
energy  to  pay  for  its  purchase  and  in- 
stallation in  a  substantial  fraction  of 
the  residential  buildings  in  at  least  one 
climate  zone. 

(3)  The  measure  must  not  increase 
consumption  of  nonrenewable  energy 
in  typical  houses  in  a  substantial  por- 
tion of  the  United  States.  That  Is.  we 
will  not  add  measures  which  would 
save  energy  in  houses  in  some  areas  of 
the  country  but  would  Increase  energy 
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use   if  installed  in  houses  in  other 
areas. 

(4)  The  measure  must  be  shown  to 
have  a  significant  energy  savings  po- 
tential for  the  Nation  if  installed  in 
houses  in  which  it  is  appropriate. 

(5)  The  measure  must  not  involve 
switching  from  the  use  of  one  non- 
renewable fuel  to  another. 

(6)  Test  data  or  acceptable  methods 
of  calc\ilatlon  must  be  available  to  es- 
timate the  energy  cost  savings  of  the 
measure  in  individual  houses. 

(7)  The  measiu-e  must  not  present  a 
significant  safety,  fire,  or  health 
hazard  when  properly  installed. 

DOE  will  only  consider  the  addition 
of  generic  "measures."  not  of  specific 
products.  That  is.  a  "measure"  Is  a 
class  of  products  defined  by  their 
fimction.  such  as  "insiilation"  or 
"thermal  doors." 

We  have  considered  allowing  States 
to  propose  additions  to  the  lists  of 
measures  as  part  of  their  State  Plans, 
subject  to  approval  by  the  Secretary. 
However,  since  NECPA  requires  that 
such  additions  be  made  by  rule,  this 
alternative  would  be  very  cumber- 
some. Therefore,  any  additional  meas- 
ures which  a  State  wishes  to  include  in 
its  initial  SUte  Plan  should  be  dis- 
cussed in  comments  on  the  Proposed 
Rule.  We  seek  comments  concerning 
additional  measures  and  concerning 
our  described  criteria  for  additional 
measures. 

Section  215(aK4)  of  NECPA  requires 
utilities  to  provide  to  eligible  custom- 
ers information  on  "energy  conserva- 
tion techniques,  including  suggestions 
developed  by  the  Secretary,  such  as 
adjustments  in  end  use  patterns  and 
modifications  of  household  activities 
which  can  be  employed  by  the  residen- 
tial customer  to  save  energy  and 
which  do  not  require  the  installation 
of  energy  conservation  measures  (in- 
cluding the  savings  in  energy  costs 
that  are  likely  to  result  from  the  adop- 
tion of  such  suggestions)." 

In  the  Proposed  Rule,  DOE  uses  the 
term  "energy  conserving  practices"  in 
place  of  "energy  conservation  tech- 
niques." The  practices  included  in  the 
RCS  Program  (defined  in  $456,104) 
are: 

—Changing  furnace  and  air  condi- 
tioning filters. 

—Installing  flow  restrlctors  in 
shower  heads  and  faucets. 

—Sealing  leaks  in  pipes  and  ducts. 

—Installing  low-flow  shower  heads 
and  faucets. 

—Setting  back  thermostats  at  night 
in  winter. 

—Setting  up  thermostats  In  simuner. 

—Reducing  thermostat  settings  on 
water  heaters. 

—Closing  vents,  valves  and  doors  in 
infrequently-used  rooms. 

—Reducing  average  thermostat  set- 
tings in  winter. 


The  practices  were  included  because: 

(a)  They  save  energy; 

(b)  They  have  minimal  or  no  cost 
(less  than  $20):  and 

(c)  They  can  be  installed  or  prac- 
ticed independently  of  the  suggested 
measures. 

The  Proposed  Rule  allows  the  Oov- 
emor  in  a  State  Plan  to  add  practices 
meeting  these  criteria  to  this  list  at  his 
dlscrection.  This  will  enable  a  Ctover- 
nor  to  promote  those  practices  which 
may  have  particular  application  to  a 
particular  climate  zone  or  construction 
type. 

DOE  believes  that  many  energy  con- 
serving practices  are  at  least  as  effec- 
tive as  installing  measures  which  re- 
quire a  much  greater  investment.  It  is 
therefore  appropriate  to  combine  in- 
formation on  the  practices  and  the 
suggested  measures  in  the  energy 
audit  and  the  Program  Announce- 
ment. 

"State  Plans"  and  "Nonregulated 
Utility  Plans"  are  defined  as  meeting 
requirements  stated  in  Subparts  B  and 
C  for  State  Plans  and  Subpart  D  for 
Nonregulated  Utility  Flans  In  the  pro- 
posed rule. 

The  definition  of  "participating 
home  heating  supplier"  reflects  th^ 
voluntary  participation  of  home  heat^ 
ing  suppliers  and  the  Governor's 
choice  on  whether  to  Include  home 
heating  suppliers  in  the  State  Plan,  as 
provided  in  Sections  212  and  217  of 
NECPA. 

The  "Program  Announcement"  is 
the  brochure  which  must  be  sent  to 
each  eligible  customer  to  announce 
the  availability  of  the  RCS  Program 
and  provide  information  on  the  energy 
conservation  and  renewable  resource 
measures.  The  more  general  term 
"program  information"  describes  all 
the  information  activities  undertaken 
by  a  utility  or  home  heating  supplier 
related  to  the  RCS  Program.  Both 
terms  describe  the  requirements  con- 
tained in  Sections  215(a)  and  217(a)  of 
NECPA.  The  definition  of  "Program 
information"  also  applies  to  Section 
215(cXlKB)  of  NECPA  regarding  pay- 
ment of  information  costs  by  utilities 
under  the  RCS  Program. 

The  "program  warranty"  definition 
meets  the  requirements  of  Section  210 
NECPA  relating  to  manufacturer's 
warranties  of  measures.  In  writing  this 
definition  and  the  related  definition  of 
"useful  life,"  see  below,  EKDE  has  not 
used  the  word  "manufacturer." 
Rather  the  program  warranty  of  three 
years  applies  to  any  suggested  meas- 
ure which  is  supplied  or  installed 
under  the  RCS  Program.  The  exact 
parameters  of  when  a  suggested  meas- 
ure is  supplied  or  installed  "under  the 
RCS  Program"  is  left  to  the  State's 
discretion  (or  nonregulated  utility's 
discretion  where  that  utility  is  not  in- 
cluded in  a  State  Plan),  but  at  a  mini- 


mum the  program  warranty  applies  to 
suggested  measures  the  installation  of 
which  was  arranged  by  a  covered  util- 
ity or  participating  fuel  supplier.  See 
1466.305.  The  word  "manufacturer" 
was  omitted  from  the  definition  be- 
cause it  was  felt  that  it  might  be  am- 
biguous as  to  who  the  manufacturer  of 
a  given  measure  was.  DOE  believes 
that  the  statutory  term  was  meant  to 
include  not  only  manufacturers  of  fin- 
ished products  away  from  the  building 
site  but  also  contractors  which  assem- 
ble components  at  the  building  site  in 
order  to  create  a  "suggested  measure." 
For  example,  a  ocmtractor  Installing  a 
solar  domestic  hot  water  system  might 
purchase  a  solar  collector  from  a  man- 
ufacturer, as  well  as  other  component 
parts  such  as  pipes,  fittings,  etc.,  tram 
other  manufacturers.  But  the  finished 
"measure"  a  solar  domestic  hot  water 
system  is  manufactured  by  the  con- 
tract<M'/lnstaller.  This  finished  meas- 
ure must  under  the  RCS  Program 
have  at  least  a  3  year  warranty.  Where 
a  finished  measure  is  merely  installed 
by  a  contractor  (for  example,  mineral 
nber  loosefill  insulation),  the  program 
warranty  applies  to  the  measiire  sepa- 
rate from  installation,  and  the  con- 
tractor/installer need  not  warrant  the 
installation  or  the  performance  of  the 
measure  for  three  years.  The  contrac- 
tor/installer in  this  situation,  howev- 
er, may  only  use  under  the  RCS'k)ro- 
gram  mineral  fiber  loosefill  insulation 
which  meets  the  program  warranty 
and  DOE'S  material  standards,  and,  of 
coiu-se,  he  must  comply  with  the  in- 
stallation standards  contained  in 
DOE'S  rules. 

The  term  'Residential  Conservation 
Service  (RCS)  Program"  is  used  in  a 
generic  way  to  describe  the  programs 
of  utUities  and  fuel  suppliers  estab- 
lished pursuant  to  an  approved  State 
Plan,  Nonregiilated  Utility  Plan,  or  a 
Federal  Standby  Plan. 

"Suggested  measiires"  are  called  for 
In  Section  212  of  NECPA,  which  re- 
quire the  Secretary  to  identify  by 
rule  those  energy  conservation  and  re- 
newable resource  measvu^s  which  are 
appropriate  to  specific  climatic  regions 
and  building  categories.  This  term  is 
discussed  at  greater  length  below  In 
IV.  Subpart  C  Content  of  State  Plans. 

The  term  "useful  life"  is  used  to  fur- 
ther define  "program  warranty"  and 
to  indicate  that  a  product  must  per- 
f orpi  the  purposes  for  which  It  was  de- 
signed at  a  level  consistent  with  those 
purposes. 

IIL  Subpart  B  Procedukal 
RBQUiBmnrrs  pob  Statb  Plahs 

A.  nmiAL  SUBMISSIOIV,  LEAD  agkhcy. 
and  covxragx  op  state  plah 

Section  456.202  of  the  Proposed 
Rule  requires  that,  If  the  State  in- 
tends to  submit  a  SUte  Plan,  then  the 
Governor  or  State  agency  specifically 
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auttiorlzed  by  State  law  to  submit  a 
State  Plan  must  inform  the  Secretary 
within  30  days  of  promulgation  of  the 
final  rules  of  the  name  and  address  of 
the  State  Agency  which  will  have  prin- 
cipal reownslbllity  for  the  develop- 
ment of  the  State  Plan.  This  provision 
will  enable  the  Secretary  to  provide 
technical  assistance  to  the  appropriate 
persons  in  the  State,  and  inform  the 
Secretary  of  the  State's  intentions. 

Section  212(cX3)  of  NECPA  permits 
a  Governor  to  include  nonr^ulated 
utilities  in  a  State  Plan  at  the  Gover- 
nor's option.  DOE  has  interpreted 
that  languitge  to  mean  that  if  the 
Governor  includes  any  of  the  nonregu- 
lated utilities  in  the  State  Plan,  then 
the  Governor  must  include  all  of 
them.  DOE  believes  that  this  interpre- 
tation would  produce  less  of  an  admin- 
istrative burden  for  the  State  and 
would  also  eliminate  any  possible 
unfair  discrimination  by  the  State 
among  nonregulated  utilities.  Section 
456.202(b)  reflects  this  interpreUtion. 
It  also  reflects  the  requirement  of 
NECPA  (Section  212(cX2))  that  the 
Governor  notify  the  Secretary  of  his 
decision  to  Include  or  exclude  nonre- 
gulated utilities  within  30  days  of  pro- 
mulgation of  the  final  rules. 

It  was  Congress's  Intent,  as  ex- 
pressed  in  the  Conference  Report  on 
NECPA,  not  to  permit  the  Governor 
to  regulate  the  rates  of  nonregulated 
utilities  by  reason  of  their  inclusion  in 
a  State  PlaiL  Therefore,  whether  in- 
cluded in  the  State  Plan  or  not,  nonre- 
gulated utilities  retain  the  authority 
to  establish  their  own  rates. 

SecUon  212(cX3)  of  NECPA  gives  a 
Governor  discretion  to  sulxnit  a  plan 
applicable  to  home  heating  suppliers. 
Section  456.202(c)  of  the  Proposed 
Rule  requires  the  Governor,  within  90 
days  of  promulgation  qf  the  final 
rules,  to  inform  the  Secretary  If  h(»ne 
heating  suppliers  will  be  included  In 
the  State  FUm.  To  give  affect  to  the 
Intent  of  Congress  to  encourage  a  iml- 
fied  SUte  effort.  $  456.206  of  the  Pro- 
posed Rule  requires  that.  If  the  Gover- 
nor elecU  to  submit  a  plan  for  home 
heating  supplies,  the  plan  must  be 
part  of  the  SUte  Plan  and  be  submit- 
ted according  to  the  same  procedures 
for  submitting  the  State  Flan.  The 
mechanism  for  coordinating  this  plan 
with  other  elements  of  the  SUte  Plan 
Is  left  to  the  discretion  of  the  Gover- 
nor. 

B.  OOOBDOVATIOM  AHO  NOTICE 
BEQtriRBICElfTS 

Section  456.203  contains  two  require- 
ments for  coordination  in  the  develop- 
ment of  the  SUte  Plan.  Subsection  (a) 
requires  the  Lead  Agency  to  coordi- 
nate the  Plan  with  neighboring  SUtes 
which  have  Jurisdiction  over  any  cov- 
ered utility  or  participating  home 
heating  supplier  subject  to  the  Plan. 
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Subsection  (b)  requires  the  Lead 
Agency,  if  such  agency  is  not  the  SUte 
Regulatory  Authority,  to  provide  a 
copy  of  the  Plan  to  such  Authority  30 
days  prior  to  the  public  hearing  re- 
quired by  1 456.204.  In  every  State,  re- 
gardless of  who  is  the  Lead  Agency, 
the  SUte  Regulatory  Authority  wHl 
have  a  significant  role  to  play  in  the 
implementation  of  utility  programs. 
The  purpose  of  Subsection  (b)  Is  to 
»mphai»iw»  DOE'S  interest  in  coopera- 
tion between  SUte  agencies  in  the  de- 
velopment of  the  Plan. 

Section  456.204  carries  out  the  re- 
quirements of  Section  213(aX7)  of 
NECPA  that  the  SUte  hold  hearings 
on  the  SUte  Flan.  We  expect  that 
SUtes  will  consult  very  early  with  util- 
ities, home  heating  suppliers,  consiun- 
ers,  omtractors,  lenders,  and  others  In 
the  development  of  the  Plan.  Because 
NECFA  allows  only  six  months  for  the 
development  of  the  SUte  Plan,  we  de- 
cided not  to  Include  In  the  Proposed 
Rule  any  prescription  of  the  specific 
groups  which  must  be  consulted  or  the 
schedule  for  their  consulUtlon.  We 
Invite  comment  on  whether  these  pro- 
visl<xi8  are  adequate  to  ensure  public 
participatlcHi  in  the  development  of 
theFlan. 

C.  SUBMISSIOir  AHD  APPROVAL  OP  PLAHS 

Section  456.2(M1  contains  the  sched- 
ule for  development,  submission,  tip- 
proval,  azKl  possible  disapproval  of  the 
SUte  Flan.  For  the  most  part,  this  sec- 
tion repeats  the  requlremenU  of  Sec- 
tion 212(cXl)  of  NECPA.  Paragraphs 
(cX2)  and  (3)  require  the  Lead  Agency 
to  notify  the  covered  utilities  and  par- 
tldp^Ing  home  heating  suppliers  of 
Uie  approval  of  the  SUte  Plan  by  the 
Secretary,  to  direct  their  compliance 
with  it.  and  to  certify  their  compliance 
to  the  Secretary  within  six  months. 
Subsection  (e)  provides  for  SUtes  to 
submit  amendmente  to  the  SUte  Plan 
to  the  Secretary.  Such  amendments 
shall  be  ccHisIdered  according  to  the 
same  procedures  and  schedule  as  the 
original  Flan. 

D.  TEHWESSEE  VALLEY  AUTHORITT 

NECFA  gives  the  same  authority  to 
the  TVA  as  It  does  to  both  a  Governor 
and  a  SUte  Regulatory  Authority, 
with  respect  to  those  utilities  over 
wliich  TVA  has  ratemaking  authority. 
This  creates  the  problon  of  overlap- 
ping Jurisdictions  in  those  SUtes 
where  the  TVA-regulated  utilities  are 
located.  Section  466.207  of  the  Pro- 
posed Rule  contains  the  few  provisions 
necessary  to  clarify  the  role  of  the 
TVA.  In  particular,  we  expect  the  TVA 
to  cooonUnate  the  development  of  its 
Plan  closely  with  the  Plans  of  the 
SUtes  In  which  its  utilities  are  located. 
We  seek  ccmiment  on  additional  provi- 
sions which  may  be  required  to  reduce 
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the  potential  for  conflict  or  duplica- 
tion of  such  Plans. 

B.  TDCFOBAKT  PBOGKAMS 

Section  218  of  NECPA  provides  an 
opportunity  for  States  and  utilities  to 
develop  procrams  which  do  not  meet 
all  the  requirements  of  Sections  215 
and  216(a)  of  the  Act.  If  such  pro- 
grams meet  certain  general  require- 
ments enumerated  in  Section  218.  Sec- 
tion 456.307  of  the  Proposed  Rule  is 
based  on  this  Section  of  NECPA.  It 
permits  the  Secretary  to  approve  a  re- 
quest for  a  temporary  program  for  a 
period  not  to  exceed  3  years  from  the 
date  of  approval.  The  Secretary  may 
approve  a  temporary  program  for 
three  years  but  may.  upon  review,  dis- 
approve the  continuation  of  the  tem- 
porary program  If  it  ha^  failed  to 
achieve  Its  required  ^o^la/' 

DOE  has  not  added  requirements  for 
approval  of  a  temporary  progam  to 
those  in  NECPA  since  DOE  believes 
that  the  temporary  program  require- 
ments as  stated  In  NECPA  are  sviffi- 
cient  at  the  present  time.  Therefore,  If 
the  Governor  or  public  utility  can 
demonstrate  that  such  a  program  will 
achieve  the  same  or  a  greater  level  of 
installation  of  suggested  measures 
without  adversely  affecting  price,  in- 
terest rates  or  competition,  a  tempo- 
rary program  is  likely  to  be  approved. 

E>OE  recognizes,  however,  that  there 
may  be  a  need  to  add  requirements  to 
the  proposed  rule  which  will  improve 
the  ability  of  the  Department  and/or 
the  public  utility  or  Oovemor  to  moni- 
tor the  temporary  program  or  ensure  a 
transition  to  a  regiilar  RCS  Program 
at  the  conclusion  of  the  temporary 
program's  life. 

For  example,  as  part  of  the  criteria 
for  approval  of  temporary  programs. 
DOE  could  establish  specific  data  col- 
lection and  evaluation  requirements, 
or  a  phasing  in  of  program  elements  to 
bring  the  temporary  program  into 
eventual  compliance  with  the  RCS 
Progam.  We  seek  comment  on  wheth- 
er these  Or  any  other  additional  crite- 
ria for  an}roval  of  temporary  pro- 
grams should  be  added. 

rv.  Coirmn  of  Statx  Plahs 

KXISTIHC  programs 

Many  utilities  and  home  heating 
suppliers  have  been  offering  services 
to  their  customers  which  are  similar  to 
those  required  by  NECPA.  NECPA, 
however,  does  not  exempt  existing 
programs  from  compliance  with  its 
provisions.  All  programs  will  have  to 
offer  for  all  suggested  conservation 
measures:  Program  announcements; 
energy  audits:  Usts  of  contractors,  sup- 
pliers, and  lenders;  arrangements  for 
installation  and  financing;  and  the 
other  services  and  benefits  of  Subpart 
C  of  the  rules.  Therefore.  aU  existing 


programs  will  have  to  be  changed  to 
come  into  compliance  with  NECPA 
and  the  various  State  Plans,  with  two 
exceptions  described  below. 

The  two  exceptions  to  this  general 
riile  are: 

(1)  If  a  State  law  or  regulation  was 
in  effect  on  November  9.  1978,  which 
required  or  explicitly  permitted  a  utU- 
ity  to  sell  or  instaU  measiires  or  to 
make  loans  for  the  purchase  and  in- 
stallation of  measures,  then  the  utility 
may  continue  those  specific  activities 
without  change.  However,  DOE's  in- 
terpretation of  this  provision  of 
NECPA  (see  Subpart  E  of  this  Pro- 
posed Rule)  would  still  require  such  a 
utility  to  offer  all  the  services  required 
to  be  in  State  Plans  with  respect  to  all 
suggested  measures  (see  Subpart  C). 
This  interpretation  is  further  ex- 
plained and  elaborated  upon  below  in 
"E:  Supply.  Installation,  and  Financ- 
ing by  UtUities."  It  should  be  noted 
that  if  an  existing  utility  program  of 
any  kind  was  not  required  or  explicitly 
permitted  by  an  existing  State  law  or 
regulation,  that  program  must  meet 
all  the  requirements  of  Subpart  C, 
unless  the  exception  below  is  utilized. 

(2)  A  State  or  a  utility  may  petition 
the  Secretary  for  a  temporary  pro- 
gram, which  the  Secretary  may  ap- 
prove for  a  diuittion  of  no  longer  than 
three  years,  subject  to  periodic  review. 
Under  such  a  temporary  program,  a 
State  or  utility  may  be  exempted  from 
many  of  the  requirements  of  these 
rules  for  up  to  three  years.  In  order 
for  the  Secretary  to  approve  such  a  re- 
quest, the  State  or  utility  must  demon- 
strate, among  other  things,  that  as 
many  siiggested  measures  would  be  in- 
stalled under  the  temporary  program 
as  would  be  Installed  under  a  program 
meeting  the  requirements  of  Subpart 
C.  This  provision  is  9  456.207  of  these 
rules,  and  is  discussed  above  in  "III.  E: 
Temporary  Programs." 

B.  m  VCSTIGATIOH  AND  KHTORCDIKIfT 

Although  any  State  Plan  not  ade- 
quately implemented  may  be  replaced 
by  a  Federally  Imposed  plan  enforce- 
able by  the  Secretary,  see  Subpart  P, 
responsibility  for  enforcing  an  existing 
State  Plan  rests  with  the  State.  Sec- 
tion 213(aKl)  of  NECPA  provides  that 
no  State  Plan  shall  be  approved  by  the 
Secretary  unless  it  contains  "adequate 
State  enforcement  procedures  •  •  *." 
The  Conference  report  emphasizes 
that  enforcement  of  the  State  Plan  is 
a  State  responsibility  and  that  State 
Plans  should  contain  adequate  en- 
forcement procediues  before  being  ap- 
proved by  the  Secretary.  Therefore, 
before  granting  approval,  DOE  in- 
tends to  carefully  scrutinize  State  en- 
forcement procedures. 

The  Proposed  Rule  permits  the 
State  to  be  flexible  and  creative  in  de- 
signing a  means  of  enforcing  the  State 


Plan.  However,  the  State  must  show 
that  its  proposed  enforcement  proce- 
dures are  adequate  and  fully  capable 
of  implementation.  For  example,  if  the 
State  decides  to  delegate  enforconent 
xesponslblllty  over  some  or  all  utilities 
~'\o  a  local  municipality  or  a  State  Reg- 
ulatory Authority,  it  must  state  its 
reasons  for  delegating  the  responsibili- 
ty, the  legal  authority  of  the  munid- 
psiity  or  Authority  for  carrying  out 
enforcement  of  the  State  Plan,  the  re- 
sources which  will  be  made  available 
by  the  mimicipallty  or  Authority,  the 
actions  the  State  will  take  to  review 
the  adequacy  of  enforcement  by  the 
mxmicipality  or  Authority,  what  the 
State  considers  to  be  adequate  en- 
forcement, and  what  action  the  State 
will  take  if  the  municipality  or  Au- 
thority fails  to  enforce  the  State  Plan 
adequately.  The  State  must  explain 
whether  the  State  Plan  will  be  legally 
enforceable  through  existing  State  law 
or,  if  not  enforceable  under  existing 
State  law,  what  legislation  the  State 
proposes  to  make  the  State  Plan  en- 
forceable, and  when  passage  of  such 
legislation  is  anticipated.  The  State 
must  also  describe  the  inter-relation- 
ship between  existing  and  proposed 
State  and  local  laws  which  may  affect 
the  enforcement  of  the  State  Plan  and 
explain  how  these  laws  will  be  en- 
forced so  as  to  be  consistent  with  the 
enforcement  of  the  State  Plan.  Status 
reports  of  any  pending  legislation  per- 
tinent to  State  Plan  enforcement  pro- 
cedtires  wlU*be  required  through  Sec- 
tion 456.318. 

Section  456.303(b)  provides  that 
State  Plans  must  require  utilities  sub- 
ject to  the  Plan  to  petition  the  Assist- 
ant Secretary  for  Conservation  and 
Solar  Applications  in  accordance  with 
9  456.102(a)  whenever  a  utility  believes 
that  it  is  prohibited  by  a  State  or  local 
law  or  regulation  from  taking  any 
action  required  by  NECPA,  the  State 
Plan,  or  any  rule  promulgated  pursu- 
ant to  NECPA.  or  that  it  is  permitted 
or  required  by  a  State  or  local  law  or 
regulation  to  take  any  action  prohibit- 
ed by  NECPA.  a  State  Plan,  or  any 
rule  promulgated  pursuant  to  NECPA. 
As  explained  above  with  reference  to 
Subpart  A.  Section  220(2)  of  NECPA 
states  that  NECPA  does  not  supersede 
any  State  or  local  law  or  regulation 
except  upon  a  determination  of  the 
Secretary  that  a  conflict  exists. 

DOE  has  received  several  Inquiries 
as  to  the  meaning  and  effect  of  this 
provision  of  NECPA.  The  legislative 
history  indicates  there  was  concern 
that,  because  of  the  scope  of  NECPA 
and  its  mandated  RCS  Program,  many 
areas  of  State  and  local  law  might  be 
affected.  Section  220  was,  therefore, 
intended  on  the  one  hand  to  assure 
that  NECPA  would  not  supersede  any 
State  or  local  laws  or  regulations 
unless  the  conflict  between  them  was 


irreccmcilable.  and  on  the  other  hand 
to  require  that  determination  of  irre- 
ccmcflabUlty  be  made  by  the  Secretary 
(or  his  delegate)  rather  than  by  the 
various  State  officials  or  utilities.  Sec- 
tion 320  provides  that  such  determina- 
tions will  be  made  upon  petition  of  a 
covered  utility  because  it  was  believed 
that,  as  the  action  agents  of  the  RCS 
Program,  those  utilities  would  identi- 
fy, and  be  most  affected  by,  conflicts 
between  NECPA  and  State  and  local 
laws  and  regulations. 

The  drafting  of  Section  230  of 
NECPA  does  not  make  explicit  that 
utilities  must  petition  the  Secretary 
when  they  believe  a  conflict  exists,  but 
the  legislative  history  is  clear  that 
there  was  no  Intent  to  allow  utilities  to 
avoid  the  mandates  and  prohibitions 
of  NECPA  or  rules  or  Flans  promul- 
gated thereunder  by  merely  failing  to 
petition  and  then  dalnflng  they  are 
bound  by  State  or  local  law  or  regiQa- 
tion.  Accordingly.  DOE  has  in 
1456.303(b)  of  the  Proposed  Rule  re- 
quired State  Plans  to  require  utilities 
subject  to  a  Plan  to  petition  the  As- 
sistant Secretary  whenever  they  be- 
lieve State  or  local  laws  or  regulations 
directly  conflict  with  their  duties  and 
prohibitions  under  NECPA.  Nonregu- 
lated  Utility  Flans  must  contain  the 
same  requirement  fot  the  nonregulat- 
ed  utility,  and  any  Plan  issued  under 
Federal  Standby  Authority  will  con- 
tain the  same  requirement.  DOE  be- 
lieves such  a  requirement  is  necessary 
to  assure  that  NECPA  is  adequately 
implemented. 


C.  KXnCPTIOM  AKD  WArviRS  POR  tmLTrY 
8TJPP;LT.  IHSTALLATIOH  AHO  rafAMCIHG 

Subpart  E  of  this  Proposed  Rule 
prohibits  supply,  installation,  and  fi- 
nancing of  suggested  measures  by  Util- 
ities except  in  certain  exempted  situa- 
tions. Subsection  456.304  (b)  and  (c) 
requires  the  State  Plan  to  describe 
these  exempted  activities  which  will 
occur  in  the  State  and  how  they  will 
meet  the  requirements  of  the  State 
Plan.  Subsection  (a)  clarifies  that  any 
covered  utility  which  supplies.  Installs 
or  finances  measures  must  be  iiKluded 
in  the  lists  of  such  firms  in  the  same 
way  as  other  suppliers,  installers,  and 
lenders. 

Subsection  (d)  contains  provisions 
regarding  fair  and  reasonable  prices 
and  interest  rates,  and  the  prevention 
of  discrimination,  which  are  contained 
in  SecUon  213  (a)  and  (b)  of  NECPA. 
Paragraph  (dKl)  requires  a  State 
agency  to  review  the  prices  and  inter- 
est rates  charged  by  utUities.  We  con- 
sidered ways  of  setting  standards  for 
"fair  prices  and  interest  rates."  This 
paragraph  requires  the  State  agency 
simply  to  compare  the  utUities'  prices 
or  interest  rates  with  other  prices  and 
Interest  rates  charged  in  the  local  area 


for  similar  services.  We  seek  comment 
on  this  provision. 

D.  SCOPE  OP  amBPlTg 

In  developing  this  Proposed  Rule,  we 
frequently  confronted  the  problem  of 
defining  which  customers  in  a  State 
are  eligible  for  which  of  the  services 
and  benefits  offered  under  the  State 
Plan.  NECPA  clearly  requires  certain 
services  to  be  offered  to  every  person 
defined  as  a  residential  customer. 
These  include  Program  Announce- 
ments, on-site  energy  audits,  arrange- 
ments for  installation  and  for  financ- 
ing, and  lists  of  suppliers,  contractors 
and  lenders.  In  addition,  NECPA  re- 
quires that  a  procedure  for  redress  be 
established  for  any  person  alleging 
any  injury  as  a  result  of  violation  of  a 
State  Plan.  But  eligibility  for  several 
other  services  or  benefits  is  not  clearly 
defined  in  NECPA.  In  particular,  the 
i^plicability  of  the  standards  for  ma- 
terials and  Installation  is  ambiguous, 
as  is  eligibility  for  the  procedures  for 
resolving  complaints  against  contrac- 
tors and  suppliers. 

The  Proposed  Rule  uses  the  term 
"eligible  customer"  to  refer  to  the 
broad  group  of  people  who  must  be  of- 
fered the  basic  services  of  the  pro- 
gram: The  Program  Announcement, 
auditing,  arranging,  and  lists.  But  the 
State  must  define  what  "eligible  cus- 
tomers" must  do  to  be  assured  that 
they  can  take  advantage  of  other 
benefits  established  by  the  State  Plan. 
These  benefits,  defined  in  9  456.305(a). 
are  the  following  assurances: 

(1)  That  the  suggested  measure  pur- 
chased by  the  customei*  will  be  covered 
by  a  program  warranty; 

(3)  That  the  suggested  measure  in- 
stalled in  the  customer's  home  will 
meet  DOE's  Installation  and  material 
standards,  and  the  suppliers,  contrac- 
tors, and  lenders  who  appear  on  the 
State  lists  will  perform  according  to 
the  listing  criteria  of  9  456.313  for  that 
installation; 

(3)  That  the  Installation  wiU  be  in- 
cluded in  the  pool  of  installations 
from  which  random  inspections  of 
compliance  will  be  chosen,  and  with 
respect  to  installation  of  certain  meas- 
ures, that  the  Installation  will  be  sub- 
ject to  a  mandatory  safety  inspection; 

(4)  That  the  customer  is  eligible  for 
the  billing  and  repajrment  services  of 
the  utility  or  home  heating  supplier; 
and 

(5)  Tliat  any  complaints  which  the 
customer  has  against  the  installer, 
supplier,  or  lender  will  be  handled 
through  the  complaints  resolution 
procedure  described  in  the  State  Plan. 

Subsection  (b)  sets  a  minimum  crite- 
rion of  eligibility  for  this  group  of 
services  and  benefits,  which  is  that 
any  eligible  customer  who  has  the  in- 
stallation of  a  suggested  measure  "ar- 
ranged" by  the  utility  (however  "ar- 


ranged" is  defined  by  the  State,  utility 
or  fuel  supplier)  must  then  be  assured 
these  services  and  benefits.  States  may 
establish  broader  criteria  for  eligibility 
for  these  services  and  benefits. 

In  addition,  any  eligible  customer 
who  has  the  utility  "arrange"  financ- 
ing (however  the  State,  utility  or  fuel 
supplier  chooses  to  define  "arrang- 
ing") for  the  supply  or  installation  of 
a  suggested  measure  must  be  assured 
that  he  or  she  is  ellbible  for  the  billing 
services  of  the  utility  and  that  any 
complaints  against  the  lender  may  be 
handled  through  the  complaints  reso- 
lution procedure  described  in  the 
State  Plan.  We  seek  comment  on  these 
provisions  of  the  Proposed  Rule. 

We  considered  prescribing  a  broader 
coverage  of  the  benefits  and  services. 
The  "arranging"  service  which  we 
have  chosen  is  probably  the  narrowest 
criterion  available.  That  is,  more  cus- 
tomers are  likely  to  request  energy 
audits  or  receive  lists  of  contractors 
and  lenders  than  will  ask  for  the  ar- 
ranging service.  Three  examples  illus- 
trate alternative  requirements  which 
DOE  considered: 

(1)  AppHcabUitv  of  the  atandardt 
for  materials  and  itutaUation.  We 
considered  requiring  (and  a  State  Plan 
could  under  the  Proposed  Rule  re- 
quire) either  of  the  following  as  part 
of  the  criteria  for  listing  of  contrac- 
tors: 

(a)  Every  conductor  who  wished  to 
be  listed  would  agree  to  meet  the 
standards  for  every  custom^  who  con- 
tracts their  firm  through  the  list  ob- 
tained from  the  utilities. 

(b)  Every  contractor  cm  the  lists 
would  agree  to  meet  the  standards  for 
every  customer  who  had  an  energy 
audit  performed. 

With  both  of  these  alternatives, 
either  the  contractor  would  have  to 
ask  the  customer,  the  utility  or  the 
fuel  supplier  whether  the  customer 
was  part  of  the  program,  or  the  utility 
or  fuel  supplier  would  have  to  provlcte 
this  information  to  the  contractor. 
^This  requirement  would  be  burden- 
some and  difficult  to  enforce.  On  the 
other  hand,  a  customer  who  receives 
the  lists  from  the  utility  and  is  told 
that  there  are  standards  for  materials 
and  installation  may  assiune  that  each 
listed  contractor  would  meet  tiiese 
standards  in  etery  case,  unless  there  is 
a  clear  disclosure  to  the  contrary.     ' 

(2)  Inspections.  DOE  believes  that 
random  inspections  of  installations  are 
essential  to  enforcement  of  the  mate- 
rial and  Installation  standards.  Each 
of  the  two  alternatives  listed  above  for 
applicability  of  the  standards  could 
also  be  used  as  a  universe  from  which 
the  random  inspections  are  selected. 

(3)  Complaints  Resolution  Proce- 
dures.  The  Proposed  Rule  requires 
that  any  customer  who  has  the  instal- 
lation  of   a   suggested    measure    ar- 
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ranged  by  a  utility  must  have  access  to 
the  complaint  resolution  procedures. 
However,  we  considered  requiring  (and 
a  State  Plan  could  require)  that  any 
consumer  who  has  a  complaint  against 
any  contractor  who  appears  on  the 
lists  must  be  eligible  for  the  proce- 
dures. Or,  any  consumer  who  has  a 
audit  provided  by  the  utility  could  be 
eUglble. 

B.  8UG0X8TZD  MXASTTRXS  AlfD  CATEOORIES 
or  BUILDIlf  OS 

(1)  Oeneral  Approach.  NECPA  re- 
quires that  our  rules  designate  "sug- 
gested" measures  by  climate  zones  and 
categories  of  buildings  based  on  con- 
struction type  and  other  factors  we 
find  appropriate.  These  "suggested" 
measures  must  be  drawn  from  the  lists 
of  energy  conservation  and  renewable 
resource  measures.  The  Secretary  is 
given  broad  authority  to  determine 
what  criteria  are  appropriate  for  desig- 
nating suggested  measures. 

The  siiggested  measures  are  the 
focus  for  many  program  activities.  The 
Program  Announcement  must  address 
the  suggested  measures  for  each  cate- 
gory of  buildings  to  which  it  is  sent. 
Covered  utilities  and  participating 
home  heating  suppliers  must  offer, 
and  perform  on  request,  an  energy 
audit  which  covers  the  suggested 
measures  for  the  home  of  the  request- 
ing customer.  Thus,  the  suggested 
measiires  lists  help  establish  the  scope 
of  the  Program  Announcement  and 
the  energy  audits  which  utilities  and 
home  heating  suppliers  must  offer. 

We  have  used  several  criteria  in  de- 
veloping these  lists.  These  include: 

<1)  Ability  to  save  energy. 

(2)  Potential  to  recover  cost  within 
useful  life  through  energy  savings. 

(3)  Commerical  availability. 

(4)  Effect  of  other  Federal  activities 
(such  as  low-interest  loans  and  tax 
credits). 

(5)  Effects  on  other  State  Energy 
Programs. 

(6)  Department  of  Energy  policy  re- 
garding commercialization  of  renew- 
able resources. 

For  each  energy  conservation  and  re- 
newable resource  measure,  our  princi- 
pal criterion  was  cost-effectiveness 
over  useful  life.  That  is.  for  each  meas- 
ure, the  first  step  In  our  analysis  was 
to  evaluate  whether  the  measure, 
when  installed  in  a  tjrpical  house, 
would  reduce  energy  costs  enough 
over  its  useful  life  to  pay  for  its  pur- 
chase and  Installation.  We  used  the 
1978  energy  prices  within  each  State 
for  each  fuel.  Future  energy  prices 
were  assvuned  to  rise  at  the  rates  pre- 
dicted by  computer  simulations  pre- 
pared in  1979  by  the  Energy  Informa- 
tion Administration  of  the  Depart- 
ment of  Energy.  The  discount  rate  of 
future  savings  and  the  general  infla- 
tion rate  where  both  set  at  0%.  The 
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useful  life  of  most  measures  was  as- 
sumed to  be  20  years,  though  some 
measures  were  assumed  to  have  useful 
lives  of  10  years  or  less.  Weather  data 
from  NOAA  were  used  for  heating 
degree  days,  cooling  degree  days,  aver- 
age temperatures,  solar  insolation,  and 
wind  velocities. 

We  considered  two  alternatives  to 
our  principal  criterion  of  cost  effec- 
tiveness within  useful  life.  First,  we 
considered  designating  a  measure  as 
"suggested"  if  It  paid  for  itself  in  six 
years  or  less.  Second,  we  considered, 
instead,  calling  a  measure  "suggested" 
if  it  simply  saved  non-renewable 
energy  in  typical  buildings,  regardless 
of  cost-effectiveness.  We  rejected  the 
first  alternative  because  DOE  encour- 
ages people  to  Invest  in  energy-saving 
devices  with  payback  periods  of  more 
than  six  years.  We  rejected  the  second 
alternative  because  we  believe  that 
many  people  would  consider  the  RCS 
Program  wasteful  if  it  Included  many 
measures  which  do  not  return  their 
cost  within  their  useful  lives. 

We  had  two  goals  in  developing 
these  lists:  (1)  To  keep  the  cost  of 
energy  audits  low.  as  required  by  Sec- 
Uon  210(16)  of  NECPA;  and  (2)  To  en- 
courage consideration  by  homeowners 
of  as  many  effective  measures  as  possi- 
ble, without  including  measures  In  the 
audits  which  many  homeowners  would 
find  useless.  We  have  Included  sug- 
gested measures,  such  as  replacement 
oil  burners,  whose  effectiveness  de- 
pends on  factors  which  only  a  trained 
auditor  can  determine  in  an  individual 
house.  We  have  avoided  "suggesting" 
measures  which  are  likely  to  be  effec- 
tive In  only  a  small  fraction  of  the 
homes  in  a  particiilar  State  or  climate 
zone. 

The  determination  of  appropriate- 
ness of  a  measure,  or  even  of  its  cost- 
effectiveness,  depends  a  great  deal  on 
factors  which  vary  substantially  from 
house  to  house.  Therefore,  it  is  poten- 
tially misleading  for  DOE  to  call  a 
measure  "suggested"  because  it  may 
not  be  valuable  at  all  in  a  particular 
home,  depending  on  specific  factors  in 
that  home.  Conversely.  It  Is  also  mis- 
leading for  DOE  not  to  designate  a 
measure  as  "suggested"  in  a  particular 
location  if  it  Is  valuable  in  a  large  frac- 
tion of  that  area's  homes.  Since  the 
principal  legal  effect  of  the  designa- 
tion of  "suggested"  is  to  require  utili- 
ties to  offer  on-site  inspections  of  that 
measure,  our  lists  include  more  meas- 
ures than  they  would  if  strict  cost-ef- 
fectiveness were  our  only  criteria. 
Also,  in  choosing  the  •«4ypical"  condi- 
tions to  use  in  determining  cost-effec- 
tiveness, we  have  generally  chosen 
conditions  which  are  favorable  to  the 
measure. 

With  most  suggested  measures,  we 
faced  the  problem  of  choosing  which 
type  of  that  measure  to  assxmie  in  per- 


forming calculations,  for  example, 
choosing  between  wood-,  aluminum-, 
or  vinyl-framed  storm  windows.  For 
most  measures,  though,  the  energy- 
saving  performance  of  the  various 
types  is  substantially  the  same.  For 
example,  adding  R-19  ceiling  insula- 
tion saves  the  same  amovmt  of  energy 
whether  It  is  cellulose,  fiberglass,  ver- 
micullte,  or  any  other  type.  While  the 
cost  of  the  different  types  may  vary, 
competitive  products  generally  have 
competitive  prices.  Thus  the  particular 
choice  of  type  of  measure  did  not  sig- 
nificantly aifect  the  calculations  in 
most  cases.  Where  there  existed  a  sub- 
stantial difference  in  price,  for  exam- 
ple, vent  dampers  and  replacement  oil 
burners,  we  chose  tjrpes  which  are 
commonly  used  or  available  and  are  of 
high  quality.  For  each  suggested  re- 
newable resource  measure,  a  ssrstem 
was  chosen  for  which  periomumce  es- 
timates are  available  and  which  is  rep- 
resentative of  high  quality  products 
which  are  commercially  available.  Pas- 
sive solar  devices  presented  a  particu- 
lar problem,  since  the  tjrpes  of  passive 
devices  have  substantially  different 
characteristics.  As  explained  below 
under  "(2):  Categories  of  Buildings" 
and  "(4)  Suggested  Renewable  Re- 
source Measures."  we  have  designated 
passive  devices  as  suggested  for  all  lo- 
cations and  housing  types. 

For  certain  measures,  we  assimied 
installation  by  the  homeowner,  in  de- 
termining the  cost  of  the  measure,  for 
purposes  of  measuring  cost-effective- 
ness. These  Included  caulking  and 
weatherstripping.  water  heater  Insula- 
tion, ceiling  or  attic  insulation,  floor 
insulation,  duct  insulation,  reflective 
or  absorptive  films,  and  xlock' thermo- 
stats. 

The  detailed  information  used  In  the. 
calculations  to  determine  the  suggest- 
ed measures  is  available  i  In  the  public 
docket  for  the  Proposed  Rule. 

(2)  Cateooriet  of  BuUdtftgt.  Section 
212(bKl)  of  NECPA  requl>«s  the  Sec- 
retary to  determine  the  categories  of 
residential  buildings  by  which  meas- 
ures are  "suggested."  These  categories 
are  to  be  determined  "on  the  basis  of 
type  of  construction  and  any  other 
factors  which  the  Secretary  may  deem 
appropriate."  Thtse  categories  have 
two  principal  effects  in  the  program: 
(1)  The  Program  Announcement  dis- 
tributed to  any  customer  by  a  utility 
or  home  heating  supplier  must  list  the 
suggested  measures  for  the  category 
wtiich  includes  the  buOdlng  owned  or 
occupied  by  that  customer.  It  most 
also  state  the  energy  cost  savings  of 
each  suggested  measvu«  instaUed  in  a 
tjrpical  building  in  such  category. 
Thus,  for  example,  if  we  establish 
three  categories  which  affect  a  partic- 
ular utility,  that  utility  must  either  be 
able  to  divide  its  customers  into  those 
three  categories  and  seiKl  a  separate 
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announcement  to  each,  or  distribute 
the  same  announcenpent  to  all  custom- 
ers, showing  the  Suggested  measures 
and  their  savings  for  each  of  the  cate- 
gories. (2)  Similarly,  a  utility  or  home 
heating  supplier  must  offer  to  each 
customer  an  energy  audit  of  each 
measure  "suggested"  for  the  category 
of  building  in  which  the  customer 
lives. 

The  complexity  of  these  require- 
ments in  NECPA  strongly  indicates 
that  our  categories  should  address 
only  those  factors  which  grossly  affect 
the  appropriateness  of  each  measure. 
Section  456.306(b)  contains  our  pro- 
posed categories.  We  have  found  that 
the  appropriate  factors  for  establish- 
ing categories  vary  between  classes  of 
measures.  We  seek  comment  on  the 
effect  and  validity  of  the  categories  we 
have  chosen. 

Paragraph  (b)(1)  establishes  the  cat- 
egories for  all  energy  conservation 
measures.  Since  cost-effectiveness  is 
the  principal  criteria  by  which  we  ana- 
lyzed measures,  we  evaluated  those 
factors  which  affect  cost-effectiveness. 
We  found  that  construction  tjT?e.  such 
as  "ranch-style"  or  "Cape  Cod",  is  vir- 
tually irrelevant  to  cost-effectiveness 
of  conservation  measures.  The  factors 
which  were  most  important  were:  (1) 
Tyi>e  and  cost  of  heating  fuel;  (2)  pres- 
ence of  air  conditioning;  (3)  climate; 
and  (4)  the  characteristics  of  the  rele- 
vant construction  components  of 
buildings,  such  as  whether  the  walls 
are  solid  brick  or  wood  trsmi.  or 
whether  the  floor  is  a  concrete  ^b  on 
grade  or  a  wood  floor  over  a  basement. 

We  have  included  part  of  the  first 
factor,  type  of  heating  fuel,  as  the  sole 
determinant  of  building  category  for 
energy  conservation  measures,  bKause 
it  so  strongly  influences  cost-effective- 
ness and  is  simple  for  a  customer  to 
identify.  The  second  factor,  presence 
of  air  conditioning,  was  Included  or  ex- 
cluded as  a  characteristic  of  the 
houses  which  we  simulated,  depending 
on  the  climate  zone.  That  is,  in  climate 
zones  with  substantial  cooling  require- 
ments, we  assmned  the  simulated 
house  had  air  conditioning  in  evaliiat- 
ing  the  cost-effectiveness  of  each  con- 
servation measure.  The  third  factor, 
climate,  is  a  principal  division  of  the 
lists  of  suggested  measures  in  addition 
to  (and  separate  from)  categories  of 
buildings.  Finally,  the  fourth  factor, 
characteristics  of  construction  compo- 
nents, was  rejected  because  of  the  sub- 
stantial complexity  it  would  add  to  the 
categories.  Consideration  of  this  factor 
would  require  separate  categories  for 
each  conservation  measiire.  and  sub- 
stantially increase  the  complexity  of 
Program  Announcements  which  a  cus- 
tomer would  receive. 

A  similar  analysis  of  appropriate  fac- 
tors was  performed  for  each  renewable 
resource  measure.  We  found,  however. 
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that  we  could  not  avoid  establishing 
separate  categories  for  renewable  re- 
source measiues.  Paragraph  (bX2)  es- 
tablishes water  heating  fuels  as  the 
categories  for  determining  whether  or 
not  Solar  Domestic  Hot  Water  Sys- 
tems will  be  suggested.  Though  total 
hot  water  consumption  is  also  a  crucial 
determiiumt  of  cost-effectiveness,  this 
factor  was  not  used  since  it  is  more 
easily  considered  by  the  on-site  audi- 
tor rather  than  by  our  rules. 

Paragraph  (bK3)  establishes  three 
categories  for  active  solar  heating  sys- 
tems. These  categories  also  apply  to 
combined  active  space  heating  and  hot 
water  systems.  We  evaluated  the  char- 
acteristics of  twelve  building  types  and 
their  effect  on  these  meastires.  We 
found  that,  in  general,  the  most  im- 
portant determinant  of  cost-effective- 
ness of  these  measures  in  a  building  at 
a  particular  location  Is  total  heating 
load.  The  three  categories  we  have  es- 
tablished are  broadly  representative  of 
the  size  of  heating  requirements,  and 
are  also  readily  recognizable  to  the 
average  customer.  We  invite  comment 
on  the  effect  and  correctness  of  this 
decision. 

Paragraph  (b)(4)  establishes  one 
comprehensive  category  for  passive 
solar  devices.  Though  many  construc- 
tion characteristics  greatly  affect  the 
appropriateness  of  this  measure,  the 
great  variety  of  passive  devices  and 
their  characteristics  require  that 
either  we  establish  a  complex  set  of 
categories  for  the  various  passive  de- 
vices, or  that  we  establish  only  one 
category  and  leave  the  determination 
of  appropriateness  to  the  on-site  audi- 
tor. We  seek  comment  on  our  decision. 

Paragraph  (bK5)  also  establishes  one 
comprehensive  category  for  wind 
energy  systems.  Construction  type  Is 
much  less  relevant  to  evaluating  wind 
systems  than  Is  cost  of  electricity  or 
average  wind  speeds.  As  described 
below  we  have  assvuned  in  evaluating 
wind  systems  by  climate  zones  that 
adequate  siting  is  available  for  a  wind 
sjrstem.  We  seek  comment  on  our  deci- 
sion. 

Fiiudly,  paragraph  (bK6)  establishes 
simple  and  relevant,  categories  for 
solar  pool  heaters.  We  expect  that 
where  solar  pool  heaters  are  suggested 
measures.  Program  Announcements 
virill  simply  show  what  the  energy  cost 
savings  are  for  a  pool  with  each  fuel 
used  in  that  area  for  pool  heaters. 

(3)  Suggested  Coruervation  Meas- 
ures. The  lists  of  suggested  conserva- 
tion measures  are  divided  by  States 
and  climate  zones.  They  are  divided  by 
States  for  the  convenience  of  interest- 
ed persons  as  well  as  for  those  who 
wlU  write  plans  and  Implement  pro- 
grams, and  because  the  lists  are  based 
on  fuel  prices  which  vary  by  State. 
There  are  ten  climate  zones.  They  are 
the  same  as  those  developed  for  DOE's 
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Building  Energy  Performance  Stand- 
ards, except  that  additional  zones 
have  been  created  to  account  for  finer 
divisions  of  air  conditioning  require- 
ments. 

We  used  two  computer  simulation 
models  to  perform  analyses  of  cost-ef- 
fectiveness. The  first,  called  "Updated 
Project  Conserve",  determines  the 
changes  in  heat  loss  through  the 
envelope  of  a  building  (l.e..  wall,  win- 
dows, ceiling,  etc.)  due  to  the  addition 
of  insulation,  window  modifications, 
and  caulking  and  weatherstripping. 
The  second  model,  developed  especial- 
ly for  the  task  of  suggesting  measures, 
analyzes  the  effect  of  changes  in  heat- 
ing system  efficiency  and  duct  insula- 
tion. This  second  model  also  evaluates 
interactions  between  the  saving8_re- 
sultlng  from  measures  when  they  arte^ 
installed  in  combination.  In  developing 
the  list  of  suggested  measures,  howev- 
er, a  complete  analysis  of  all  possible 
Interactions  was  not  performed. 

We  believe  that  these  two  models 
are  sulistantially  accurate  in  evaluat- 
ing energy  savings  for  all  suggested 
measures.  We  continue,  however,  to 
examine  the  usefulness  of  more  so- 
phisticated simulations,  particularly 
with  respect  to  window  systems.  We 
invite  comment  on  the  accuracy  and 
appropriations  of  our  approach. 

Though  the  fuel  prices  and  climate 
assumptions  we  have  used  vary  widely 
across  the  United  States,  and  these 
variances  have  been  incorporated  into 
our  calculations,  we  have  used  a  single 
cost  of  purchase  or  installation  for 
each  conservation  measure.  This  is 
due  to  the  cost  to  DOE  of  collecting 
accurate  purchase  and  installation 
price  Information  by  State  or  region. 
Also,  we  have  found  that  the  price  of 
many  measures  varies  as  much  within 
any  geographic  area  as  it  does  between 
areas.  We  seek  comments  as  to  the  ac- 
curacy and  effect  of  our  price  assimip- 
tions. 

Water  Heater  Insulatioru  The  cate- 
gories of  buildings  for  conservation 
measures  (i.e..  space  heating  fuels)  are 
not  directly  relevant  to  the  cost-effec- 
tiveness of  water  heater  insulation. 
What  is  relevant  is  the  location  and 
model  of  the  water  heater  and  the  fuel 
it  uses.  We  have  assumed  favorable  lo- 
cation and  model  in  our  simulation. 
And  we  have  further  assumed  that  the 
water  heating  fuel  is  the  same  as  the 
space  heating  fuel.  This  assumption  is 
supportable  because  Census  Bureau 
construction  data  Indicate  it  is  true  for 
a  majority  of  houses.  In  any  case, 
water  heater  insulation  appears  to  be 
cost-effective  with  respect  to  most 
fuels  in  most  parts  of  the  country.  We 
seek  comment  on  our  approach  to  this 
measure. 

Replacement  oil  bumert.  This  meas- 
ure is  suggested  for  all  oil-heated 
homes  in  every  part  of  the  country. 
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Our  altenuitive  was  to  select  catego- 
ries of  oU-heated  buildings  in  which 
replacement  of  burners  is  cost-effec- 
tive and  designate  burners  as  "suggest- 
ed" only  in  such  buildings.  However, 
two  Important  determinants  of  the 
cost-effectiveness  of  a  replacement  oil 
burner,  the  quality  and  the  efficiency 
of  the  existing  burner,  are  unknown 
without  an  efficiency  test  by  a  trained 
auditor.  Therefore,  we  have  designat- 
ed oil  burner  replacement  as  a  suggest- 
ed measure  in  every  oU  heated  home 
in  order  to  assure  that  a  test  of  the  ef- 
ficiency of  oil  furnace  is  a  part  of  an 
audit  In  every  oil  heated  home. 

However,  this  approach  has  an  im- 
portant drawback.  It  implies  that  the 
Department  of  Energy  "suggests"  re- 
placing the  burner  in  every  oil  furnace 
in  the  country,  which  is  incorrect. 
Many,  and  perhaps  most,  oil  furnaces 
can  be  made  and  kept  efficient 
through  steps  much  less  costly  than 
burner  replacement.  These  steps  in- 
clude adjustment  of  nozzle  size,  clean- 
ing and  tuning,  and  replacement  of 
parts  (but  not  all)  of  the  burner.  We 
considered  including  these  steps  as 
"energy  conservation  measures",  but 
NECPA  (Section  21(K11))  requires  that 
such  measures  be  warranted  by  manu- 
facturers for  at  least  three  years.  It  is 
possible  that  repalcement  parts  could 
meet  this  criterion,  and  we  are  consid- 
ering adding  this  step  to  the  list  of 
measures.  We  are  also  considering  ex- 
panding the  definition  of  "energy  con- 
serving techniques"  to  include  annual 
cleaning  and  tuning  of  oil  furnaces. 
We  would,  however,  like  to  require  a 
thorough  inspection  of  an  oil  furnace 
by  a  trained  technician  as  part  of 
every  audit  of  oil  heated  homes.  We 
seek  comment  on  the  correctness  and 
effect  of  this  treatment  of  oil  furnaces 
in  the  Proposed  Rule,  especially  with 
respect  to  what  impact  this  treatment 
has  on  the  cost  of  audits  for  oil  heated 
homes. 

Flue  opening  modifications.  We 
have  defined  this  term  to  Include  only 
vent  dampers,  and  propose  that  it  be  a 
suggested  measure  for  every  gas  or  oil 
heated  home  in  the  country.  As  with 
oil  burner  replacement,  this  approach 
has  the^  drawback  of  implying  ttant 
DOE  "suggests"  Installation  of  vent 
dampers  in  all  such  homes,  which  is 
Incorrect.  However,  each  of  the  factors 
which  affects  the  cost-effectiveness  of 
vent  dampers  is  difficult  to  take  ac- 
count of  in  our  lists.  Though  location 
and  configuration  of  the  furnace  are 
essential  factors  in  computing  cost-ef- 
fectiveness, their  use  would  require 
that  we  establish  a  special  set  of  cate- 
gories for  vent  dampers.  Also,  the 
auditor  can  easily  and  most  readily 
evaluate  these  factors  and  advise  the 
customer  of  the  appropriateness  of  a 
vent  damper.  In  addition,  we  are  con- 
sidering prohibiting  installation  of  a 
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vent  damper  on  furnaces  in  unheated 
spaces  as  a  part  of  our  required  instal- 
lation standards  because  in  such  cir- 
ciunstances  they  do  not  save  energy. 

Another  relevant  factor  for  deter- 
mining the  cost-effectiveness  of  vent 
dampers  is  the  total  size  of  the  heat- 
ing bill.  The  savings  from  installation 
of  a  vent  damper  is  a  fixed  percentage 
of  the  total  fuel  bill.  This  percentage 
is  approximately  the  same  for  all  fur- 
naces with  the  same  characteristics  in 
any  given  climate.  Thus,  we  could  de- 
termine the  minimum  size  of  the  fuel 
bill  needed  to  assure  cost-effective- 
ness, and  establish  two  categories  of 
Buildings  for  vent  dampers:  (1)  Those 
with  fuel  bills  over  the  minimum,  for 
which  vent  dampers  would  be  suggest- 
ed: and  (2)  those  with  fuel  bills  below 
the  minimum,  for  which  vent  dampers 
would  not  be  suggested.  However, 
these  categories  would  complicate  the 
Program  Announcement.  would 
change  Lf  a  customer  took  other  steps 
to  reduce  fuel  use.  and  are  hard  to  use 
for  customers  who  use  their  heating 
fuel  for  other  purposes  and  receive 
only  one  billing  from  their  utility  or 
fuel  supplier.  We  seek  comments  on 
our  decisions  regarding  vent  dampers, 
and  on  alternatives. 

Load  manaoement  devicet.  This 
measure  is  suggested  for  all  buildings 
serviced  by  an  electric  utility  which 
offers  load  management  rates.  The 
categories  of  buildings  by  which  it  is 
suggested  are  the  same  as  for  other 
conservation  measures,  but  the  geo- 
graphic and  climatic  zones  are  irrele- 
vant. We  have  performed  no  an&lysis 
of  cost-effectiveness  for  this  measure. 
We  seek  comment  on  the  effect  of  this 
treatment  of  load  management  de- 
vices. 

(4)  Suggetted  Renetoable  Resource 
Measures  Wind  Energy.  The  economic 
effect  of  using  wind  energy  for  resi- 
dential buildings  was  assessed  on  a 
region  by  region  basis,  using  a  comput- 
er process  prepared  for  this  purpose. 
We  used  performance  data  for  a  model 
wind  system  which  is  representative  of 
a  class  of  high-performance,  low-cost, 
small  wind  energy  conservation  sys- 
tems. We  originally  used  NOAA-pro- 
vided  wind  data  for  the  region  and 
computed  the  average  energy  that 
would  be  generated  in  a  typical  year 
by  the  model  wind  system  operating  in 
the  NOAA-wind  regime.  The  cost  of 
the  wind  system  was  then  compared 
with  the  cost  of  the  energy  delivered 
to  the  residence,  to  ascertain  if  the 
wind  sjrstem  will  save  enough  to 
return  its  cost  within  its  useful  life. 
The  economic  analyses  were  per- 
formed using  electricity  as  the  dis- 
placed non-renewable  energy. 

The  analyses  resulted  in  very  few  re- 
gions demonstrating  sufficient  eco- 
nomic benefits  to  Justify  the  invest- 
ment In  a  wind  system.  But,  since  the 


NOAA-provided  wind  data  was  ob- 
tained predominantly  at  airports 
which  are  usually  in  the  calmer  por- 
tion of  each  I  region,  we  "enhanced" 
the  NOAA-provided  wind  data.  That 
is.  the  wind  regime  was  shifted  by  40% 
to  increase  the  Intensity  of  the  wind 
used  in  each  analysis  to  reflect  the  po- 
tential for  greater  winds  at  the  cus- 
tomer's residence  than  at  the  NOAA 
data  site.  The  economic  analysis  was 
repeated  using  the  enhanced  wind 
data.  A  number  of  regions  were  identi- 
fied as  areas  in  which  wind  energy 
would  be  economically  attractive.  We 
used  the  enhanced  wind  data  results 
in  the  Proposed  Rule. 

Consideration  was  given  to  further 
expanding  the  geographic  scope  of 
wind  energy-  suggested  measures.  This 
possibility  was  rejected,  however,  be- 
cause it  might  substantially  increaae 
the  number  of  wind  audits  requested, 
due  solely  to  the  DOE  finding  of  po- 
tential economic  application.  The  cost 
of  providing  those  audits  would  be 
unduly  burdensome  on  the  utilities, 
fuel  suppliers,  and  their  customers  be- 
cause few  such  audits  would  provide 
positive  results  to  the  customer.  DOE 
solicits  comments  on  this  decision. 

Solar  Space  Heating.  The  use  of 
solar  energy  to  heat  a  residence  is  cur- 
rently expensive,  relative  to  the  non- 
renewable energy  saved.  The  difficulty 
of  finding  situations  in  which  solar 
space  heating  was  cost-effeectlve  was 
confirmed  by  computer  analyses  oom- 
paring  solar-coUected  energy  with 
electricity  as  the  non-renewable 
energy  to  be  displaced.  Very  few  com- 
binations of  electricity  cost,  insolation, 
climate  and  heating  load  resulted  In  a 
positive  determination.  Other  non-re- 
newable fuels  are  generally  less  costly 
than  electricitr.  Uius  their  potentials 
for  economic  replacement  by  solar 
energy  for  space  heating  Is  lower  than 
that  shown  by  electricity.  As  a  result, 
solar  space  heating  is  a  suggested 
measure  for  only  a  few  locations  and 
categories  of  buildings. 

Passive  Heating  and  Cooling  SjfS- 
tems.  Passive  heating  and  cooling  im- 
plies the  use  of  natural  forces  in  the 
environment— including  solar  insola- 
tion, orientaticm.  winds,  night-time 
coolness,  and  the  opportunity  to  loae 
heat  by  radiation  to  the  night  sky— to 
heat  or  cool  a  building.  Normally,  this 
heating  or  cooling  Is  done  without  the 
support  of  mechanical  means  to  trans- 
port the  thermal  energy.  Rather.  It  is 
an  integration  process  to  utilize  natu- 
ral forces  for  human  comfort  within  a 
man-made  environment.  (It  Is  intend- 
ed, however,  that  so-called  hybrid  sys- 
tems that  make  limited  use  of  smiall 
fans  to  move  air  from  storage  to  use 
are  Included  within  this  definition.) 
The  performance  of  some  pastve  sys- 
tems can  be  enhanced  dgnlflcantly  by 
the  coopeniive  behavior  of  the  ctnio- 


ture's  occupants.  Moreover,  it  is  plau- 
sible to  Install  more  than  one  solar 
measure  in  a  structure.  More  than  one 
passive  measure  can  be  installed,  as 
can  more  than  one  active  measure; 
active  and  passive  measures  can  also 
be  installed  in  combination. 

There  are  many  techniques  and 
design  concepts  which  can  make  effec- 
tive use  of  the  environment  for  resi- 
dential building  heating  and  cooling. 
The  cost  of  introducing  a  particular 
passive  solar  measxire  into  an  existing 
residential  structure  is  significantly 
dependent  upon  the  design  and  con- 
struction of  the  partictilar  structure. 
The  energy-saving  effectiveness  of  a 
passive  measvire  Is  a  reflection  of  the 
design  and  construction  of  the  meas- 
ure, itself,  of  how  the  structure's  occu- 
pants live  with  the  measiu%.  of  the  ori- 
entation of  the  structure  with  respect 
to  the  sun,  shade  trees,  other  .struc- 
tures and  prevailing  winds,  of  steps 
taken  or  provision  made  to  retain  the 
collected  heat  or  coolness  once  collect- 
ed and.  most  Importantly,  of  the  local 
climatic  conditions.  Thus,  particular 
conditions  of  a  structure,  its  design 
and  occupants,  climatic  location  and 
its  siting  arcFdominant  in  determining 
the  economic  at^Ucations  of  passive 
measures. 

Passive  measures  of  some  kind  can 
be  appropriately  implied  in  any  climat- 
ic region,  if  the  measure  is  properly 
matched  to  the  structure,  the  site  and 
the  local  climiate.  Thus,  passive  solar 
measures  are  suggested  measures  for 
all  regions  and  housing  types. 

We  solicit  comments  on  this  ap- 
proach, particularly  with  respect  to 
the  effect  it  may  have  on  the  cost  of 
audits,  as  well  as  the  difficulty  of  deal- 
ing with  the  variety  of  types  of  meas- 
ures in  the  Program  Announcement 
and  the  energy  audit. 

Domestic  Hot  Water  (.DHW).  It  was 
determined  that  solar  heating  of  do- 
mestic hot  water  should  be  a  suggest- 
ed measure  to  replace  any  non-renew- 
able fuel  type  for  any  climatic  region 
of  the  country  in  which  it  economical- 
ly displaces  at  least  one  non-renewable 
tjrpe  of  fuel.  That  is.  if  solar  heating 
of  hot  water  is  found  to  be  an  econom- 
ic investment  In  a  region  when  it  re- 
places any  fuel,  it  is  suggested  for  ap- 
plication in  that  region  for  all  fuels. 

The  first  step  in  this  determination 
was  to  perform  a  computer  analysis  of 
the  cost  and  savings  of  solar  DHW  for 
all  climatic  regions  and  displacing  all 
types  of  non-renewable  fuels.  A  high- 
quality  solar  system  was  used  as  the 
basis  for  this  assessment,  as  were  in- 
solation and  climatic  data  representa- 
tive of  each  region,  and  average  fuel 
costs  for  the  State.  An  average  famHy 
size  with  average  hot  water  needs  was 
considered  by  the  computer  analyses. 

The  computer  analyses  showed  solar 
DHW  to  return  its  cost,  using  electric- 
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ity  as  the  displaced  fuel,  in  most  re- 
gions; the  principal  exceptions  were 
the  Pacific  Northwest  and  those  re- 
gions served  by  the  TV  A.  Solar  DHW 
appears  to  be  economically  viable  as 
an  alternative  to  natural  gas  in  only  a 
very  few  regions.  It  appears  to  be  eco- 
nomically attractive  compared  to  oil  in 
more  regions  than  natural  gas  and  less 
than  electricity. 

Solar  DHW  is  one  of  several  technol- 
ogies which  DOE  has  chosen  for  a  spe- 
cial marketing  effort  as  part  of  our 
"Commerci^^zation"  program.  We 
wish  to  increase  the  public's  considera- 
tion of  these  devices.  In  addition,  with 
other  energy  conservation  and  renew- 
able resource  measures,  the  assump- 
tions we  make  in  the  computer  analy- 
ses are  not  likely  to  be  apiHX>priate  for 
all  ciistomers  in  the  affected  regions.- 
For  example,  there  are  customers  with 
natural  gas  water  heaters  whose  hot 
water  usage  Is  high  enough  to  Justify  a 
solar  system,  even  though  solar  sys- 
tems are  not  attractive  for  the  average 
family  in  that  location.  We  have 
therefore  decided  to  include  solar 
DHW  as  a  suggested  measure  in  a 
region  if  it  appears  economically  at- 
tractive with  respect  to  any  fueL 

This  decision  furthers  DOE'S  com- 
mercialization goals  by  reqtiiring  utili- 
ties to  offer  audits  of  solar  DHW  to  all 
customers  if  it  appears  economically 
attractive  for  an  average  family  In 
that  region  using  any  fuel.  That  is,  for 
example,  audits  of  solar  DHW  will  be 
required  to  be  offered  to  customers 
whose  ho^  water  is  heated  by  fuels 
other  than  electricity,  even  though  in 
that  area  our  computer  analyses 
showed  solar  DHW  to  be  cost-effective 
only  against  electric  hot  water  sjrs- 
tems.  We  seek  comment  on  the  effects 
of  this  decision.  In  particular,  we  seek 
comment  on  two  questions:  (1)  How  is 
this  decision  likely  to  affect  the  cost  of 
audits  and  the  State's  decision,  al- 
lowed by  1 456.307(aXl).  on  whether  to 
include  solar  DHW  as  iwrt  of  the  same 
audit  with  suggested  conservation 
measures?  (2)  Will  our  decision  on  sug- 
gesting solar  DHW  have  a  net  positive 
or  a  net  negative  affect  on  the  accept- 
ance of  solar  DHW?  We  are  concerned 
that  some  customers  may  be  put  off 
by  the  results  of  an  audit  of  solar 
DHW.  if  it  is  known  in  advance  of  the 
audit  that  such  systems  are  unlikely 
to  be  cost-effective  for  that  ciutomer's 
category  of  building. 

Stoimming  Pool  Heaters.  This  meas- 
ure is  suggested  for  all  categories  of 
buildings  where  heated  pools  are  pres- 
ent. Because  of  design,  size,  and  loca- 
tion differences,  it  is  not  possible  to 
model  swimming  pool  heater  applica- 
tions. Several  local  Jurisdictions  are  re- 
quiring pool  heaters  to  use  renewable 
resource  energy  and  many  comments 
received  in  response  to  the  Advance 
Notice  of  Proposed  Rulemaking  iiMli- 
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cated  that  solar  pool  heaters  should  be 
considered.  We  seek  comment  on  the 
inclusion  of  this  measure  on  the  list  of 
sxiggested  measures. 

r.  PROGRAM  ANKOUIf  CEICEirT 

NECPA  requires  each  RCS  Program 
to  include  provisions  to  "inform"  each 
of  its  eligible  customers  of  four  items: 

(1)  The  suggested  measures  for  the 
category  of  buildings  in  which  the  cus- 
tomer lives; 

(2)  The  savings  in  energy  costs  likely 
to  resxilt  from  the  Installation  of  the 
suggested  measures  In  a  typical  build- 
ing in  that  category; 

(3)  The  suggestions  of  energy  con- 
serving practices  developed  by  the  Sec- 
retary, including  an  estimate  of  the 
savings  from  these  practices:  and 

(4)  The  availability  of  energy  audits, 
arrangements  for  installation  and  fl- 
nancing  of  suggested  measures,  and 
lists  qf  suivliers.  contractors,  and 
lenders. 

DOE  has  repeater  these  require- 
ments fa)  {456.306  of  the  Proposed 
Rule  and  has  added  several  others  de- 
scribed below.  We  have  required  that 
this  information  and  the  offers  of 
services  be  included  in  a  Program  An- 
nouncement which  the  utility  or  fuel 
supplier  sends  to  each  eligible  custom- 
er. DOE  believes  that  this  brochure 
should  serve  to  motivate  the  customer 
to  request  the  services  provided  under 
the  Program.  It  must  be  sent  to  each 
customer  within  six  months  of  the  ap- 
proval of  the  State  Plan.  We  expect 
that,  in  general,  these  brochures  will 
be  developed  by  each  covered  utility 
and  participating  fuel  dealer  after  the 
State  Plans  are  wroved. 

Subsection  1 456.306(a)  describes  the 
itiinimum  content  of  the  Program  An- 
nouncement, and  requires  that  it  be 
sent  every  two  years  before  January, 
1985.  Paragraphs  (1)  through  (4)  set 
the  miniiwiitn  information  required 
about  the  suggested  measures  and 
about  the  energy  conserving  practices. 
We  have  considered  but  excluded  any 
requirement  that  cost  estimates  be  in- 
cluded in  addition  to  savings  esti- 
mates. If  the  customer  does  not  have 
an  audit  performed,  cost  estimates 
could  be  important  to  customers  in  de- 
ciding which  of  the  measures  to  pur- 
chase. But  such  estimates  could  be 
misleading  and  could  affect  prices  in 
local  markets.  Also,  we  do  not  Intend 
that  the  Pngnm  Announcement  be  a 
basis  for  investments,  but  only  a 
means  of  motivating  customers  to  seek 
further  services.  We  seek  comment  on 
whether  coats  should  be  Included  in 
the  Program  Announcement 

The  savings  estimates  are  to  be  ex- 
pressed in  dollars  because  we  believe 
that  this  is  the  best  form  to  use  in  mo- 
tivating cust<xner8  to  take  action,  and 
because  this  is  the  most  literal  inter- 
pretation of  the  statute.  We  invite 
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comment  on  whether  percentage  sav- 
ings estimates  ought  to  be  allowed  In 
place  of  dollar  savings  estimates.  (It 
should  be  noted  that  the  proposed 
Rule  would  allow  percentage  savings 
estimates  as  an  addition  to  the  dollar 
savings  estimates. ) 

We  considered  prescribing  substan- 
tially more  information  to  be  Included 
in  the  Program  Announcement,  but 
decided  to  leave  these  items  to  the  dis- 
cretion of  the  States  or  the  utilities,  as 
determined  In  the  State  Plan.  Among 
the  items  we  considered  but  did  not  In- 
clude in  the  Proposed  Rule  are: 

(1)  The  simple  paybacli  period  of 
each  measure: 

(2)  The  expected  useful  life  of  each 
measure; 

(3)  An  estimate  of  the  total  savings 
Ukely  to  result  if  all  suggested  meas- 
ures were  installed  in  a  house  which 
had  none  of  the  measures  to  start  with 
(this  total  would  be  less  than  the  simi 
of  the  individual  savings); 

(4)  A  requirement  that  the  suggested 
measures  be  listed  in  order  of  their 
simple  paybacli  periods; 

(5)  Other  more  complex  measures  of 
cost-effectiveness  for  each  measure. 

In  general,  we  rejected  each  of  these 
for  two  reasons;  first,  as  stated  above, 
the  principal  purpose  of  the  Program 
Announcement  in  our  view  is  to  moti- 
vate the  customer  to  request  further 
services,  rather  than  to  serve  as  a 
guide  for  investing;  and  second,  we  be- 
lieve each  State  should  have  the  flexi- 
bility to  include  whatever  additional 
information  it  and  its  utilities  and  fuel 
suppliers  believe  to  be  pertinent  to 
their  particular  programs. 

Paragraphs  (aK5)  and  (6)  require 
the  Program  Announcement  to  in- 
clude information  about  each  of  the 
services  included  in  the  program.  We 
are  concerned  that  the  customer  be 
fuUy  aware  from  the  outset  of  which 
program  services  are  available  under 
which  circumstances.  We  seek  com- 
ment on  whether  Paragraph  (aK6) 
should  be  modified  to  require  a  de- 
scription of  each  of  the  benefits  as 
well  as  the  circumstances  under  which 
they  are  available. 

Paragraphs  (aX7)  requires  a  disclo- 
sure in  the  Program  Announcement  to 
the  effect  that  the  savings  estimates 
shown  are  not  likely  to  be  the  same  as 
those  the  customer  can  exi>ect  In  his 
or  her  own  house.  We  believe  it  Is  criti- 
cal not  to  mislead  the  customer  into 
thinking  that  these  estimates  are 
more  accurate  than  they  actually  are. 
We  invite  comments  on  the  particular 
wording  which  we  have  Included, 
though  the  Proposed  Rule  allows 
equivalent  statements. 

Paragraph  (aK8)  requires  an  expla- 
nation be  made  by  electric  utilities  to 
all  customers  for  whom  load  manage- 
ment is  not  a  siiggested  measure  that 
they  are  not  suggested  measures  for 
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their  area  because  they  would  need 
certain  rates  which  are  not  presently 
available  to  them  in  order  to  save 
money  from  Installation  of  load  man- 
agement devices.  We  believe  it  Is  im- 
portant to  make  customers  aware  that 
there  Is  a  conservation  potential  from 
such  devices.  The  Public  Utilities  Reg- 
ulatory Policy  Act  (PURPA)  requires 
each  State  to  hold  hearings  on  certain 
alternative  ways  of  setting  electricity 
rates,  some  of  which  would  make  load 
management  devices  economically  at- 
tractive to  residential  customers.  The 
Program  Announcement  is  a  conve- 
nient vehicle  for  increasing  public 
awareness  of  this  conservation  poten- 
tial. We  seek  comment  on  this  provi- 
sion. 

Paragraph  (aK9)  prohibits  any  ad- 
vertising for  any  suggested  measures 
or  for  any  contractor,  supplier,  or 
lender,  including  the  utility  or  fuel 
supplier  itself.  To  allow  such  advertis- 
ing, particularly  by  utilities,  might  ad- 
versely affect  competition,  and  might 
Imply  to  some  customers  an  endorse- 
ment by  DOE  of  the  advertised  prod- 
ucts or  firms. 

Paragraph  (aKlO)  prohibits  the  addi- 
tion of  any  Information  in  the  Pro- 
gram Announcement  about  products 
which  are  not  energy  conservation  or 
renewable  resource  measures  or 
energy  conserving  practices.  To  allow 
such  Information  would  give  the  Im- 
pression to  many  customers  that  DOE. 
the  State,  the  utility,  or  the  fuel  sup- 
plier endorsed  such  products,  when 
this  may  not  be  the  case.  There  may 
be  advantages,  however,  to  allowing 
some  information  of  this  nature,  and 
we  invite  comment  on  the  prohibition. 

We  consider  requiring  that  the  Pro- 
gram Announcement  contain  informa- 
tion about  two  classes  of  energy  saving 
products  In  addition  to  the  "suggested 
measures:"  One  would  be  those  prod- 
ucts which  are  designed  to  save  energy 
but  which  do  not  save  enough  energy 
in  typical  houses  In  the  utility  or  fuel 
supplier's  service  territory  to  pay  for 
themselves  over  their  useful  lives.  The 
second  class  would  be  those  products 
which  save  energy,  but  which  are  not 
principally  designed  to  do  so,  such  as 
drapes  and  carpets.  We  believe  that 
objective  Information  about  such 
products  might  be  useful  to  customers, 
particularly  if  they  were  clearly  sepa- 
rated from  the  "suggested  measures." 
However,  we  decided  against  requiring 
or  allowing  their  Inclusion  because  to 
add  too  much  information  would 
divert  attention  from  the  measures  we 
wish  to  emphasize  and  might  be  con- 
fusing. 

Subsection  456.306(c)  sets  the  mini- 
mum standards  for  the  calculation 
procedures  used  In  estimating  the  sav- 
ings of  suggested  measures  in  the  Pro- 
gram Announcement.  The  Proposed 
Rule  requires  that  the  prices  on  which 


these  estimates  are  based  be  repre- 
sentative of  those  for  the  location  of 
the  customer.  It  should  be  possible  to 
use  typical  fuel  rates  for  the  location 
of  the  customer,  and  to  collect  cost  in- 
formation about  suggested  measures 
which  is  an  average  of  some  broad  geo- 
praphic  area  which  includes  the  cus- 
tomer's home.  Paragraph  (3)  requires 
that  a  consistent  procedure  be  estab- 
lished In  the  State  Plan  for  making 
these  estimates.  In  particular,  if  a  cus- 
tomer receives  more  than  one  Pro- 
gram Announcement,  the  estimates  in 
those  announcements  must  be  the 
same.  This  wlU  require  that  the  State 
develop  either  the  estimates  or  the 
calculation  procedure  which  the  utili- 
ties and  fuel  suppliers  use.  or  that 
there  be  sharing  of  data  among  utili- 
ties and  fuel  suppliers  where  service 
territories  overlap. 

We  considered  a  much  more  pre- 
scriptive requirement  for  estimating 
savings  of  suggested  measures.  DOE  is 
completing  a  recommended  procedure 
for  calculating  and  presenting  the  sav- 
ings estimates  that  must  be  in  the  Pro- 
gram Announcement.  We  considered 
requiring  that  every  iProgram  An- 
nouncement use  the  estimates  which 
this  calculation  procedure  will  pro- 
duce, based  on  fuel  and  materials  cost 
estimates  which  the  States,  utilities  or 
fuel  suppliers  would  collect  immedi- 
ately prior  to  production  of  the  An- 
nouncement. However,  we  decided 
that  many  States  may  have  their  own 
calciilatlon  procedures  which  would  be 
just  as  valid  as  that  which  we  are  de- 
veloping. Our  basic  goal  is  consistency 
of  estimates  provided  to  an  individual 
customer,  which  should  be  achieved 
by  the  requirements  of  paragraph 
(a)(3).  We  invite  comment  on  this  al- 
ternative. 

We  have  not  prescribed  the  type  of 
each  suggested  measure  which  must 
be  used  In  calculating  energy  savings. 
This  selection  will  be  made  by  the 
State  and  is  a  necessary  part  of  the 
consistency  requirement  of  subsection 
456.306(c).  We  recognize  that  vari- 
ations in  types  of  measures  can  lead  to 
inconsistencies  within  or  between 
States,  particularly  with  respect  to 
passive  solar  devices.  We  seek  com- 
ment on  this  problem. 

We  also  considered  prescribing  other 
information  to  be  included  in  the  Pro- 
gram Announcement  such  as: 

(1)  Information  about  Federal  and 
State  tax  credits  for  suggested  meas- 
ures; 

(2)  Information  about  other  Federal, 
State  and  local  conservation  programs 
which  the  customer  may  be  eligible 
for,  and 

(3)  An  offer  of  information  alx>ut 
self-installation  of  stiggested  meas- 
ures, for  those  customers  who  decide 
to  install  measures  after  reading  the 
Program  Announcement. 


We  concluded  that  it  would  be 
imwise  for  us  to  require  such  addition- 
al information  since  it  might  clutter 
up  the  Program  Announcement  and 
confuse  customers.  However.  States 
may  consider  distributing  such  infor- 
mation through  their  programs. 

Subsection  456.306(d)  repeats  the  re- 
quirement of  NECPA  for  an  offer  of 
services  to  people  who  become  eligible 
customers  of  a  covered  utility  or  fuel 
supplier  after  the  program  begins.  We 
have  added  a  requirement  that  the 
utility  or  fuel  supplier  offer  to  such 
customers  the  results  of  any  audits 
which  have  been  performed  on  their 
new  residences.  The  law  requires  that 
such  results  be  retained  for  five  years 
and  be  made  avallaUe  to  new  custom- 
ers without  charge.  Our  added  require- 
ment merely  assures  that  the  new  cus- 
tomer will  be  aware  that  an  audit  has 
been  performed  on  his  or  her  resi- 
dence. 

o.  BHBtOT  Atmrrs 

NECPA  requires  each  covered  utility 
and  participating  fuel  supplier  to  offer 
an  on-site  energy  audit  of  the  resi- 
dence of  each  eligible  customer,  to  es- 
timate the  cost  of  instAllIng  the  sug- 
gested measures  in  that  residence  and 
the  savings  in  energy  costs  which  are 
Ukely  to  resiilt.  Such  audits  may  be 
done  directly  by  the  utility  or  fuel 
supplier  with  its  own  perscmnel  or 
through  one  or  more  auditors  under 
contract.  The  initial  offer  of  this  audit 
must  be  made  to  every  eligible  custom- 
er within  six  months  of  approval  of 
the  State  PUm.  This  Proposed  Rule  re- 
quires the  Program  Announcement  de- 
scribed above  to  be  the  vehicle  for  this 
offer,  ^ 

NECPA  is  based  In  part  on  the  as- 
smnption  that  large  numbers  of 
people  will  request  these  audits  and 
then  make  decisions  based  on  the  in- 
formation they  receive.  DOE  believes 
that  the  information  provided 
through  this  audit  is  the  central  moti- 
vating force  of  the  Residential  Conser- 
vation Service  Program.  We  also  rec- 
ognize that  this  audit  is  likely  to  be 
the  most  expensive  part  of  the  pro- 
gram. Our  goal  has  been  to  find  the 
right  balance  between  assuring  that 
audits  will  meet  certain  minimum 
levels  of  quality  and  leaving  room  for 
innovation  by  States,  utilities  and  fuel 
suppliers.  We  have  devoted  a  great 
deal  of  attention  to  this  section  of  the 
rules  and  invite  detailed  comments  on 
our  assumptions  and  on  the  specific 
provisions  In  the  Proposed  Rule. 

In  developing  these  rules,  we  serious- 
ly considered  prescribing  the  require- 
ments for  audits  in  considerable  detalL 
We  concluded  that  a  less  prescriptive 
i4>proach  was  advisable.  We  have  de- 
cided, however,  to  develop  a  model  au- 
diting procedure.  We  believe  that  this 
will  be  helpful  to  States  which  do  not 
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have  their  own  auditing  techniques 
available.  This  audit  will  exceed  the 
minitniinn  requirements  of  this  Pro- 
posed Rule  for  calculations  and  re- 
sults. We  hope  that  itirill  be  the  basis 
for  many  of  the  programs  run  by  utili- 
ties and  fuel  suppliers. 

We  have  chosen  to  use  the  word 
"energy  audit"  where  NECPA  uses  the 
word  "inspection."  We  believe  energy 
audit  is  the  most  common  term  used 
to  describe  this  activity.  However,  we 
invite  other  suggestions,  and  realise 
that  various  States,  utilities  and  fuel 
suppliers  may  choose  to  use  other 
terms  in  the  programs  they  offer  to 
customers. 

We  have  chosen  a  limited  definition 
of  "energy  audit,"  one  which  is  based 
solely  on  the  activities  required  by  the 
legislation.  We  have  considered  includ- 
ing two  additional  concepts  in  the  defi- 
nition: First,  a  requirement  for  a  de- 
termination of  the  total  heating  and 
oooUng  requirements  of  the  building 
in  question;  and  second,  a  specification 
of  the  measiires  which  an  energy  audit 
must  address.  The  first  concept  was  re- 
jected because  we  do  not  feel  it  is 
always  necessary  to  determine  heating 
and  cooling  requirements  in  order  to 
estimate  costs  and  savings  of  suggest- 
ed measiires.  The  second  concept  was 
left  out  of  the  definition  but  included 
in  the  requirements  for  energy  audits 
under  the  program,  described  below. 

SubsecUon  456.307(a)  describes  the 
two  types  of  audits  which  the  utilities 
and  fuel  suppliers  must  offer,  at  a 
minimum,  under  the  State  Plan.  Each 
customer  must  be  offered  two  audits: 
one  which  addresses  all  suggested 
energy  conservation  measures  and 
only  energy  conservation  measures, 
with  the  possible  addition  of  solar 
water  henting;  the  other  is  an  audit  of 
the  suggested  renewable  resource 
measures,  which  may  at  the  discretion 
of  the  State  be  offered  individually  for 
each  measure. 

We  believe  that,  by  allowing  utilities 
and  fuel  suppliers  to  offer  only  one 
complete  aucUt  of  all  measures,  the 
cost  of  the  audit  would  increase  to 
such  an  extent  that  customers  would 
be  discouraged  from  requesting  one. 
Our  analysis  indicates  that  the  cost  of 
an  audit  of  the  conservation  measvires 
alone  would  be  approximately  $25-$50, 
depending  on  the  number  of  suggested 
measures  in  the  locality.  Adding  solar 
water  heating  to  this  audit  would  not 
increase  its  cost  significantly,  so  the 
Proposed  Rule  allows  States  to  Include 
them  with  the  conservation  measures. 
Adding  other  renewable  resource 
measures,  however,  would  have  a  more 
substantial  effect  on  the  cost  of  the 
audit,  and  thus  we  have  separated 
these  measures.  (See  the  siunmary  of 
the  Regulatory  Analysis  below.) 

We  have  required  that  all  the  sug- 
gested energy  conservation  measures. 
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such  as  insulation  and  furnace  im- 
provements, must  be  included  in  one 
audit.  This  is  because  we  believe  that 
all  suggested  energy  conservation 
measures  must  be  considered  together 
by  the  oistomers  to  encourage  invest- 
ment in  the  most  effective  measures 
first. 

We  considered  two  broad  alterna- 
tives to  this  division  of  audits.  First, 
we  considered  allowing  States  to 
decide  whether  to  offer  only  one  audit 
which  covered  all  suggested  conserva- 
tion and  renewable  resource  measures. 
This  type  of  audit  is  the  most  literal 
interpretation  of  the  statute.  Second, 
we  considered  allowing  States  to  divide 
the  audits  Into  whatever  pieces  they 
or  the  utilities  and  fuel  suppliers 
found  appropriate,  or  even  to  allow 
the  eligible  customers  complete  discre- 
tion in  deciding  which  measures  he  or 
she  wanted  analyzed.  We  have  reject- 
ed each  of  these  two  approaches  in 
favor  of  that  contained  in  the  Pro- 
posed Rule,  but  seek  comment  on 
these  alternatives. 

NECPA  prohibits  a  utility  from 
being  required  to  conduct  more  than 
one  in«>ectlon  of  a  residence.  We  do 
not  beliove  our  two  audit  approach  is 
inconsistent  with  this  provision.  We 
interpret  NECPA's  provision  to  pro- 
hibit requiring  a  utility  from  making 
the  same  inspection  twice,  not  to  pro- 
hibit aeptnle  visits  by  different  audi- 
tors to  address  separate  measures. 

Paragraph  (bMl)  requires  the  State 
Plan  to  q>eclfy  how  soon  a  utility  or 
fuel  supplier  must  perform  an  audit 
after  the  customer  requests  it.  This 
time  limit  must  be  reasonable,  based 
on  such  factors  as  the  resources  of  the 
utilities  and  fuel  suppliers  and  the 
needs  of  the  customers.  We  considered 
estabUshtaig  a  limit,  such  as  sixty  days, 
in  the  Proposed  Rule,  but  decided  that 
there  could  be  legitimate  justification 
for  alternative  time  periods.  We  be- 
lieve some  time  period  must  be  estab- 
lished so  that  utilities  and  fuel  suppli- 
ers can  know  what  size  staff  to  hire 
and  how  much  promotion  to  under- 
take, and  so  that  customers  will  have  a 
reasonable  expectation  of  prompt 
service. 

Paragraph  (bK2)  requires  States  to 
prohibit  other  methodic  of  estimating 
conservation  potential  as  precondi- 
tions for  a  customer  to  receive  an 
energy  audit  under  the  program.  In 
particular,  we  require  prohibition  of 
wiiat  are  Imown  as  Class  "B"  audits.  A 
Class  "B"  audit  is  one  which  requires 
the  homeowner  to  fill  out  a  question- 
naire asking  for  the  measurements  of 
the  house,  rather  than  involving  a 
visit  to  the  house  by  a  trained  auditor, 
this  provision  does  not  prevent  States 
or  utilities  and  fuel  suppliers  from  of- 
fering such  services  in  addition  to  on- 
site  audits  or  State  Regulatory  Au- 
thorities    from     allowing     different 
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eiiargea  for  an  audit  depending  on 
whether  a  ClaM  B  audit  is  accom- 
pUahed  flrst.  We  believe  this  provision 
to  be  new— ary  to  carry  out  the  law's 
intent  that  each  customer  who  wants 
an  an-«lte  audit  receives  one  upon  re- 
quest. 

We  considered  requiring  that  a  cus- 
tomer receive  an  energy  audit  of  all 
suggested  conservation  measures 
bd^ore  receiving  an  audit  of  any  renew- 
able resource  measure.  Conversely,  we 
also  considered  prohibiting  the  use  of 
sudi  a  precondition  for  renewable  re- 
source audits.  The  Proposed  Rule  is 
sQent  on  this  point,  and  thus  allows 
States  to  choose  whether  to  establish 
SQ^  a  requirement  or  prohibition.  We 
Invite  comment  on  these  alternatives. 

Paragraph  (bK3)  prohibits  utilities 
from  discriminating  unfairly  among  its 
eligible  customers  In  providing  energy 
audits.  This  provision  follows  from  the 
NBCPA  provision  (section  213 
(bK2KA))  which  requires  SUtes  to 
IvohiMt  unfair  discrimination  by  utili- 
ties among  Its  customers  under  this 
program.  However,  the  Proposed  Rule 
does  leave  substantial  flexibility  to 
utilities  in  the  conduct  of  their  audits. 
One  example  of  a  distinction  which  is 
not  unfair  is  allowing  utilities  to  pro- 
vide audits  to  customers  in  certain 
neighborhoods  at  certain  times  to 
reduce  travel  times  for  auditors. 

Paragraph  (cKl)  requires  the  audi- 
tor to  present  certain  results  of  the 
audit  to  the  oistomer,  and  requires 
that  these  results  be  in  writing.  In  ad- 
dition these  results  must  be  presented 
in  person.  DOE  believes  that  in-person 
presentation  of  the  results  will  be 
more  effective  in  persuading  custom- 
ers to  take  action  than  would  mailing 
the  results  several  dajv  or  weeks  after 
the  visit.  Our  investigations  indicate 
that  It  is  possible  to  complete  an  audit. 
Including  the  necessary  calculations, 
in  one  visit  to  the  home.  However,  the 
Proposed  Rule  would  allow  the  audi- 
tor to  return  for  a  second  visit  if  the 
calculations  were  to  be  performed 
away  from  the  home.  We  recognize 
that  this  provision  will  have  a  substan- 
tial effect  on  auditing  procedures  and 
invite  detailed  comment  on  it. 

Subparagraph  (cKlXl)  requires  the 
auditor  to  present  a  reasonable  esti- 
mate of  the  contractor-Installed  cost 
of  each  suggested  measure.  We  consid- 
ered requiring,  in  addition,  the  presen- 
tation of  do-it-yourself  installation 
costs  for  several  measures,  but  decided 
to  leave  this  choice  to  the  State  or 
utilities  and  fuel  suppliers.  Subpara- 
graph (11)  requires  the  auditor  to  pre- 
sent a  reasonable  estimate  of  the  sav- 
ings for  each  suggested  measure.  We 
considered  specifying  the  time-period 
for  such  estimates  (such  as  "first-year 
savings  estimate").  Our  model  audit 
will  contain  this  time-period.  We  also 
considered  requiring  presentation  of 
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simple-payback  periods  or  other  simi- 
lar measures  of  cost-effectiveness. 
However,  because  the  value  of  this  in- 
formation Is  unclear  and  open  to  8ut>- 
stantial  disagreement,  we  have  left  the 
choice  of  adding  such  information  to 
the  State  or  utilities  and  fuel  suppli- 
ers. We  invite  comment  on  this  deci- 
sion. 

Subparagaph  (ill)  requires  a  certain 
disclosure,  or  its  equivalent,  concern- 
ing the  validity  of  the  estimates  which 
the  customer  receives.  DOE  believes 
that  such  a  disclosure  is  vital  to  make 
the  customer  aware  that  the  estimates 
are  not  a  guarantee  of  savings,  but 
that  they  are  reasonably  valid  given 
the  state  of  the  techndlogy  of  estima- 
tion. We  invite  comment  on  the  partic- 
ular wording  we  have  chosen,  and  on 
the  question  of  whether  we  should 
eliminate  the  words  "or  its  equivalent" 
from  this  subparagraph. 

Subparagraph  (cKlKlv)  and  para- 
graph (aKl)  require  that  an  audit  in- 
clude an  assessment  of  which  of  the 
energy  conserving  practices  (as  de- 
fined in  the  rules)  are  applicable  in 
the  customer's  home.  We  believe  that 
these  low-cost  or  no-cost  steps  are 
often  the  most  effective  actions  a 
person  can  take  to  save  energy,  and 
that  it  is  important  for  the  auditor  to 
emphasize  this  fact. 

Subparagraph  (v)  establishes  several 
additional  results  which  must  be  pre- 
sented with  respect  to  renewable  re- 
source measures.  In  general,  these  ad- 
ditional requirements  are  necessary 
because  of  the  substantial  variation 
among  the  actual  products  which  a 
customer  may  eventually  purchase. 
That  is.  two  products  which  are  both 
called  "solar  domestic  water  heating 
systems"  may  have  very  different 
costs  and  characteristics  from  each 
other  and  from  the  model  system 
which  the  auditor  uses.  Subparagraph 
(v)  also  contains  and  additional  disclo- 
sure about  this  variation  which  must 
be  given  to  the  customer  for  any  re- 
newable resource  audit.  We  seek  com- 
ment on  whether  these  additional  re- 
quirements are  necessary  and  also  on 
whether  they  provide  sufficient  infor- 
mation to  the  customer. 

Paragraph  (cK2)  requires  the  State 
to  prohibit  utilities  and  fuel  suppliers 
from  providing  cost  estimates  for  self- 
installation  of  furnace  efficiency  modi- 
fications and  load  management  de- 
vices, because  of  the  safety  problems 
of  improper  Installation.  These  meas- 
ures should  only  be  installed  by  per- 
sons meeting  certain  minimum  qualifi- 
cations. 

Subsection  4S6.307(d)  contains  our 
proposals  for  the  minimum  standards 
for  the  calculation  procedures  for  the 
cost  and  savings  estimates  to  be  pro- 
vided by  the  auditors.  These  estimates 
must  be  based  on  local  data  for  fuel 
and  materials,  and  on  measurements 


which  the  auditor  makes  of  the  house, 
rather  than  on  measurements  which 
the  customer  makes.  Some  evidence 
must  be  given  to  the  customer  of  the 
fact  that  the  savings  from  a  combina- 
tion of  suggested  measures  is  likely  to 
be  less  than  the  sum  of  the  savings  of 
each  measure  Installed  individually. 

We  considered  several  alternatives  to 
the  provisions  contained  in  the  Pro- 
posed Rule.  At  one  extreme,  we  con- 
sidered establishing  a  single  national 
auditing  procedure  which  would  pre- 
scribe the  measurements  which  the 
auditor  miist  make,  the  formulas 
which  must  be  used,  and  the  content 
of  the  results.  As  mentioned  above, 
DOE  is  developing  such  a  procedure  as 
part  of  its  assistance  to  States,  utili- 
ties, and  fuel  suppliers.  We  also 
considered  prescribing  only  the 
measurements  which  the  auditor  must 
make  on-site  in  making  estimates, 
such  as  area  of  the  house,  amount  of 
ventilation,  temperatiire  settings  by 
the  occupants,  etc.  Finally,  we  consid- 
ered eliminating  any  prescription 
about  audit  procediu-es.  The  Proposed 
Rule  sets  a  performance  standard  for 
audit  quality  to  be  met  by  auditors, 
and  allows  States  and/or  auditors  a 
great  deal  of  flexibility  in  choosing 
particular  auditing  procedures.  We  are 
particularly  concerned  about  whether 
this  degree  of  flexibility  is  appropriate 
with  respect  to  renewable  resource 
audits,  since  so  few  people  have  expe- 
rience with  such  audits.  We  seek  com- 
ment on  the  alternatives  we  consid- 
ered. 

Paragraph  (d)(2)  requires  that  any 
audit  of  a  home  with  an  oil  furnace  in- 
clude a  test  of  the  steady-state  effi- 
ciency of  that  furnace.  This  provision 
is  discussed  above  In  "E.  Suggested 
Measures  and  Categories  of  Buildings" 
under  the  heading  "Replacement  Oil 
Burners." 

We  recognize  that  variation  is  inevi- 
table when  two  different  people  per- 
form audits,  but  paragraph  (dK3)  sets 
a  minimum  standard  of  consistency 
for  audit  results.  Subparagraph 
(dK3Kl)  requires  that  if  an  eligible 
customer  receives  audits  from  two  or 
more  covered  utilities  or  participating 
fuel  suppliers,  these  audits  must  be 
based  to  some  extent  on  the  same 
basic  assiunptions  about  fuel  prices, 
prices  for  suggested  measures  and  cli- 
mate. Subparagraph  (3Kil)  requires 
the  State  to  establish  procedures  to 
assure  consistency  for  aU  auditing  pro- 
cedures used  in  the  State  for  making 
measurements  and  c&lculations.  We 
considered  requiring  that  the  State  es- 
tablish a  single  auditing  procedure  for 
use  by  all  covered  utilities  and  partici- 
pating home  heating  suppliers.  We 
seek  comment  on  whether  paragraph 
(dK3)  establishes  an  appropriate  level 
of  consistency. 


One  potential  source  of  variation  be- 
tween audits  is  the  type  of  each  meas- 
ure assiuned  in  the  calculations.  Selec- 
tion of  type  will  affect  both  the  cost 
estimates  and  the  savings  estimates 
provided  by  the  auditor.  We  have  not 
prescribed  the  types  which  must  be  as- 
sumed, but  recognize  their  selection  to 
be  a  source  of  variation  and  possible 
abuse.  In  particular,  the  auditor  may 
be  given  discretion  to  choose  passive 
solar  devices,  which  will  substantially 
affect  the  cost  and  savings  estimates, 
and  the  attractiveness  of  this  measure 
to  the  customer.  We  seek  comment  on 
the  need  for  our  rules  to  address  the 
selection  of  types  of  suggested  meas- 
ures. 

Subsection  (e)  requires  auditors  to 
provide  certain  other  information  to 
customers  about  the  other  services  of- 
fered under  the  State  Plan.  We  consid- 
ered but  rejected  requiring  the  auditor 
to  Inform  the  customer  of  the  benefits 
of  other  programs  as  well,  including 
Federal  and  State  tax  credits,  and  also 
to  provide  the  customer  with  informa- 
tion on  the  self-installation  of  certain 
measures.  We  invite  comment  on 
whether  such  Information  should  be 
part  of  the  rules. 

Paragn4>h  (fXl)  prohibits  the  audi- 
tor from  providing  any  information  to 
the  customer  about  products  other 
than  suggested  measures,  unless  the 
customer  specifically  requests  such  in- 
formation. This  provision  is  similar  to 
that  in  the  Program  Announcement 
section,  since  we  again  do  not  want 
products  other  than  suggested  meas- 
ures to  appear  to  have  any  endorse- 
ment by  the  DOE  or  the  State  unless 
they  have  been  evaluated.  Though  we 
considered  an  outright  ban  on  addi- 
tional Information,  we  believe  that 
many  customers  will  ask  questions 
about  products  they  have  heard  de- 
scribed as  energy-saving.  We  do  not 
wish  to  discourage  auditors  from  being 
familiar  with  the  characteristics  of 
these  products.  We  wish  to  prevent 
auditors  from  promoting  products 
which  may  be  less  effective  than  the 
suggested  measures,  under  the  guise  of 
the  national  conservation  program. 

Paragraph  (fK2)  prohibits  the  audi- 
tor from  recommending  any  supplier, 
contractor,  or  lender  if  such  recom- 
mendation would  unfairly  discriminate 
among  such  firms.  This  paragraph 
provides,  however,  that  if  a  utility  or 
fuel  supplier  sells.  Installs,  or  finances 
suggested  measures,  the  auditor  may 
state  this  fact  to  the  customer.  This 
paragraph  is  a  compromise  between 
the  competing  goals  of.  first,  establish- 
ing an  effective  information  and  pro- 
motion program  and.  second,  preserv- 
ing and  possibly  promoting  competi- 
tion in  the  sale  of  suggested  measures. 
Paragraph  (fM3)  is  closely  related,  in 
that  it  requires  the  auditor  to  disclose 
any  conflict  of  interest  he  or  she  may 
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have  before  the  audit  is  performed,  in 
order  to  make  the  customer  aware  of 
any  potential  bias  in  the  results. 

We  considered  two  maior  alterna- 
tives to  this  approach,  llie  first  is  to 
prohibit  the  auditor  from  having  any 
interest  in  the  sale  of  any  suggested 
measure.  This  would  require  utilities 
and  fuel  suppliers  to  hire  their  own 
auditors  or  to  hire  firms  which  offered 
only  auditing  service.  (It  would  also 
reduce  the  motivation  of  the  auditor 
to  encourage  the  customer  to  purchase 
suggested  measures.)  One  reason  we 
rejected  this  alternative  is  that  we  do 
not  believe  that  a  substantial  number 
of  firms  exists  which  perform  audits 
but  do  not  sell  measures.  The  second 
alternative  is  to  allow  auditors  to  have 
an  interest  in  the  sale  of  measures, 
and  allow  them  to  recommend  them- 
selves to  do  the  work.  This  alternative 
might  b6  the  most  effective  in  selling 
measures  to  customers,  but  it  would 
also  be  highly  anticompetitive,  since 
the  auditor  chosen  by  the  utility  or 
fuel  supplier  would  have  a  tremendous 
and  unfair  advantage  over  his  or  her 
competitors.  We  seek  comment  on 
these  alternatives,  and  on  our  compro- 
mise provision. 

Subsection  (g)  carries  out  the  re- 
quirement of  NEC7PA  (section  215 
(bK2XB))  that  no  utility  or  home 
heating  supplier  inspect  any  furnace 
for  which  it  does  not  provide  fuel 
unless  the  ctistomer  requests  such  in- 
spection in  writing.  The  Ck)nference 
Report  on  the  legislation  charges  the 
FTC  with  close  monitoring  of  this  pro- 
vision of  the  Act. 

Subsection  (1)  requires  the  States  to 
require  that  auditors  be  qualified  ac- 
cording to  the  procedures  which  are 
contained  in  {4&6-314  below.  DOE  be- 
lieves that  the  abilities  of  the  auditors 
are  crucial  to  the  success  of  this  pro- 
gram. We  have  established  broad  areas 
of  competence  in  which  the  auditor 
must  be  qualified  by  the  State.  In  our 
technical  assistance  program  for 
States,  we  propose  to  develop  a  recom- 
mended ciuTiculum  for  the  training  or 
certification  of  auditors.  We  consid- 
ered establishing  such  a  curriculum  as 
a  part  of  the  rules,  but  this  would 
limit  State  flexibility  substantiaUy. 
We  invite  comment  on  this  alterna- 
tive. 

H.  ARRANGING  INSTALLATION 

Section  215(a)  of  NECPA  requires 
utilities  to  include  procedures  for  in- 
forming eligible  customers  of  "the 
availability  of  arrangements  described 
in  Subsection  (b)."  Subsection  (b)  re- 
quires utilities  to  "arrange  to  have  the 
suggested  measures  installed  •  •  •  ," 
No  further  description  of  this  arrang- 
ing service  Is  provided. 

Section  456.308  of  the  Proposed 
Rule  contains  the  requirement  to  ar- 
range installation  of  suggested  meas- 
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urea.  In  an  effort  to  encourage  flsxibil- 
Ity  in  developing  State  Plans,  this  Sec- 
tion provides  States  the  opportunity 
to  develop  and  describe  an  arrange- 
ment service  of  their  own  choosing. 
Subsection  (b)  requires,  however,  that 
the  arrangement  service  must  entail 
more  than  the  distribution  of  a  list  of 
suppliers  and  contractors.  We  have  in- 
cluded this  requirement  for  two  rea- 
sons: First,  we  do  not  believe  that  the 
mere  distribution  of  lists  is  a  service 
that  will  encourage  many  customers  to 
purchase  suggested  measures:  and 
second,  NECPA  clearly  addresses  "ar- 
^ranglng  installation"  and  "distributing 
lists"  separately,  to  ensure  that  they 
are  not  the  same  service.  The  arrange- 
ment service  is  essential  to  the  success 
of  the  program  for  several  reasons: 

(1)  The  arranging  service  provides 
the  minimum  eligibility  for  certain 
program  benefits,  as  required  in 
{456.305.  Eligible  customers  partici- 
pating in  the  arrangement  could  be 
guaranteed  the  following  services: 

•  Measures  installed  in  compliance 
with  the  Installation  standards 

•  Materials  which  contain  a  3-year 
warranty  and  which  meet  DOE  stand- 
ards 

•  Quality  control  in  the  form  of 
random  inspections  (or  with  respect  to 
certain  measures,  mandatory  post-in- 
spections) 

•  Assistance  in  resolving  a  com- 
plaint against  a  contractor 

•  Opportunity  to  pay  for  the  instal- 
lation on  the  utility  biU 

Without  a  clear  definition  of  the  ar- 
ranging service.  It  is  difficult  to  deter- 
mine who  shall  receive  these  services 
and  to  insiuv  that  they  receive  them. 

(2)  The  arranging  service  provides  a 
means  for  compiling  with  Uie  report- 
ing requirements.  It  is  an  accurate  and 
effective  means  to  determine  how 
many  installations  and  what  types  of 
installations  occiirred  "under  the  pro- 
gram." 

(3)  The  arranging  service  provides  a 
means  to  evaluate  the  performance  of 
listed  contractors.  Without  a  well-de- 
fined arranging  service,  it  Is  difficult 
to  determine  which  contractors  are  in- 
stalling measures  "under  the  pro- 
gram" and,  therefore,  compljring  with 
the  installation  standards. 

We  recognize  that  defining  an  ar- 
rangement service  which  is  both 
useful  and  not  anticompetitive  is  a  dif- 
ficult task.  NECPA  contains  several 
constraints  on  utility  efforts  to  ar- 
range Installation  of  measures.  We 
considered  several  alternative  pre- 
scriptions for  the  arrangement  service, 
but  have  decided  to  leave  the  selection 
to  the  State.  We  seek  comment  on  al- 
ternative arrangement  services  which 
State  Plans  could  require. 

One  concept  of  the  arranging  service 
which  we  considered  Is  the  following: 
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TlM  (povered  utility  would  provide  all  re- 
elptraU  of  the  energy  audit,  as  well  a>  all 
eligible  custoraen  who  request  it,  with  the 
State-developed  list  of  contractors.  The  list 
oontains  the  name,  addreaa,  and  measures 
installed  by  each  contractor,  but  contains 
DO  telephone  numbers  except  that  of  the 
utility  or  fuel  supplier.  The  customer  who 
withes  to  receive  bids  for  installation  of 
measures  would  then  call  the  utility  or  fuel 
supplier,  thereby  triggering  the  arranging 
servioe.  The  eligible  customer  may  then 
select  the  names  of  contractors  off  the  list 
fran  whom  he  would  like  to  receive  bids,  or 
may  then  request  the  utility  or  fuel  supplier 
to  select  randomly  the  names  of  contrac- 
tors. In  both  cases,  the  utility  or  fuel  suppli- 
er would  arrange  initial  contact  between 
contractors  and  customers. 

Whever  a  contractor  Is  contacted  by  the 
utility  or  fuel  supplier,  he  or  she  is  required 
to  submit  copies  of  bl<te  and  contracts  which 
he  or  she  provided  to  the  customer.  The 
utility  or  fuel  supplier  will  file  these  for  use 
In  meeting  recordkeeping  requirements, 
conducting  random  inspections,  and  meet- 
ing other  program  obligations.  The  service 
provided  to  the  customer  would  principally 
be  the  assuraiKe  of  quality  control  and 
access  to  grievance  procedures. 

Earlier  versions  of  the  leglalatlon  al- 
lowed all  utilities  to  install  suggested 
measures.  Utility  activities  related  to 
installation  have  been,  for  the  most 
part,  reduced  in  NECPA  to  include 
only  arranging  (see  Subpart  E  of  the 
Proposed  Rule).  Congress  was  con- 
cerned that  utilities  might,  through 
the  operation  of  the  RCS  Program, 
adversely  affect  competition  in  the  in- 
stallation of  conservation  measures. 
We  are  similarly  concerned  about  in- 
stallation by  home  heating  suppliers. 
This  could  also  occur  if  utilities  and 
fuel  suppliers  favor  specific  contrac- 
tors on  a  non-competitive  basis,  or  if 
States  develop  relatively  subjective 
listing  criteria.  Such  Criteria  might  In- 
clude a  specific  number  of  years  in 
business  or  include  only  companies  of 
a  specific  size  (see  below:  "L.  Lists"). 

Restricting  participation  in  the  RCS 
Program  by  such  criteria  would  be  un- 
acceptable. It  is  to  protect  against 
such  an  approach  that  9  456.308(d)  of 
the  F*roposed  Rule  requires  States  to 
prohibit  in  the  State  Plans  utilities 
and  fuel  suppliers  from  unfairly  dis- 
criminating among  contrators  in  rec- 
ommending, selecting,  or  providing  in- 
formation about  their  services. 

Comments  are  specifically  Invited  on 
two  questions  raised  by  this  section  on 
the  Proposed  Rule.  First,  what  ap- 
proaches to  the  arranging  function 
should  we  approve  as  part  of  State 
Plans?  Second,  does  the  Proposed 
Rule  provide  adequate  safeguards  for 
competition?  With  respect  to  both 
questions,  we  solicit  comments  on 
whether  utilities  and  fuel  suppliers 
could  "arrange"  Installation  by  having 
a  limited  number  of  contractors  on 
call,  such  contractors  having  been  se- 
lected In  a  competitive  and  fair 
manner.  In  this  regard,  what  form  of 
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selection  would  be  coouietitive  and  not 
un/airijf  discriminatory.  We  note  that 
several  successful  existing  utility  pro- 
grams arrange  Installation  through  a 
limited  number  of  contractors. 

I.  AUtAKCmO  riHAMCIlVO 

Section  215(a)  of  NECPA  requires 
utilities  to  include  procedures  for  in- 
forming eligible  customers  of  "the 
availability  of  arrangements  described 
In  Subsection  (b)."  Subsection  (b)  re- 
quires utilities  to  "arrange  to  finance 
the  purchase  and  Installation  costs  of 
suggested  measures." 

Section  454.309  contains  the  require- 
ment to  arrange  financing  of  suggest- 
ed measures.  We  have  provided  the 
State  nuuclmum  flexibility  in  develop- 
ing an  arrangement  service  which  best 
suits  the  needs  of  the  people  within 
that  State.  As  with  the  arrangement 
service  for  installation.  DOE  feels  that 
well-defined  finance  arranging  is  im- 
portant to  the  success  of  the  over-all 
program.  Section  456.309(b)  also  re- 
quires that  "arranging  financing" 
entail  more  than  the  distribution  of 
lists  of  lepders. 

As  with  arrangements  for  installa- 
tion, we  recognize  that  defining  an  ar- 
rangement service  for  financing  Is  dif- 
ficult. We  considered  several  alterna- 
tives, and  seek  comment  on  which  ar- 
rangement services  should  be  accept- 
able. 

Two  examples  are: 

The  utility  or  fuel  supplier  could  distrib- 
ute the  State-developed  list  of  banks  and 
lending  Institutions  and  provide  loan  appli- 
cation forms  to  customers  from  institutions 
selected  by  the  ciutomer.  In  addition,  the 
State  may  consider  requiring  utilities  and 
fuel  suppliers  to  provide  annual  percentage 
rates  of  the  lending  Institutions  on  the  list 
to  customers  who  request  it. 

Or,  the  State  may  want  to  consider  an  ar- 
ranging service  in  which  the  utility  or  fuel 
supplier  would  provide  a  standard  credit 
form  which,  when  filled  out  by  the  custom- 
er, is  distributed  to  lending  Institutions  se- 
lected by  the  customer  or  randomly  selected 
by  the  utility  or  fuel  supplier.  The  customer 
could  then  select  the  one  which  offers  the 
best  terms.  Handling  fees,  if  required,  could 
be  expensed  or  charged  directly  to  the  cus- 
tomer as  determined  by  the  covered  utility, 
the  State  RegiUatory  Authority,  or  the  fuel 
supplier. 

We  do  not  believe  it  was  the  Intent 
of  Congress  to  subject  utilities  or  fuel 
suppliers  to  provisions  In  the  Truth  in 
Lending  Act  (15  U.S.C.  1601.  et  seq.)  If 
they  are  not  already  subject.  Neither 
do  we  believe  that  Congress  Intended 
to  establish  a  Federal  requirement 
that  utilities  and  fuel  suppliers  be  a 
lender  of  last  resort.  Utilities  and  fuel 
suppliers  should  not  be  expected  to 
accept  a  financial  risk  greater  than 
that  accepted  by  other  lending  institu- 
tions, unless  the  State  Plan  so  pro- 
vides. 


When  describing  the  arrangement 
service  the  State  may  wish  to  consider 
the  following  questions: 

•  Must  the  utility  or  fuel  supplier 
provide  billing  services  if  an  eligible 
customer  does  not  participate  In  the 
arranging  service? 

•  If  the  customer  selects  a  lender 
other  than  one  arranged  through  the 
utility  or  fuel  supplier,  Is  he  or  she 
still  considered  "under  the  program" 
and  therefore,  eligible  to  receive  pro- 
gram benefits?  (See  Section  456.305(c) 
of  the  Proposed  Rule). 

The  same  interest  in  promoting  fair 
competition  among  contractors  also 
applies  to  lending  institutions. 

We  seek  comments  regarding  ap- 
proaches for  arranging  financing 
which  we  could  either  Include  in  the 
Proposed  Rule  or  approve  as  part  of  a 
State  Plan. 

J.  Accouimxa  avd  PAnoirr  or  costs 

Section  215(c)  of  NECPA  requires 
each  utility  RCS  Program  to  include 
procedures  to  assure  that  all  amounts 
expended  or  received  by  a  utility 
which  are  attributable  to  the  RCS 
Program  (Including  any  penalties  paid 
by  such  utility  under  Section  219(d)) 
are  accounted  for  on  the  books  and 
records  of  the  utility  separately  from 
amounts  attributable  to  all  other  ac- 
thritles  of  the  utility.  Section  456.310 
of  these  rules  requires  utilities  subject 
to  the  Jurisdiction  of  the  Federal 
Einergy  Regulatory  Commission 
(FEIRC)  and  rural  electric  cooperatives 
to  utilize  certain  prescribed  accounts 
established  by  FERC  and  Rural  Elec- 
trification Administration  (REA). 
Nonregulated  utilities  are  required  to 
use  accounts  within  their  accounting 
system  with  similar  attributes. 

Subsection  (a)  requires  regulated 
utilities  and  rural  electric  cooperatives 
to  use  "Customer  Assistance  Ex- 
penses," for  amounts  extended  and 
Account  456,  "Other  Electric  Reve- 
nue" (for  electric  utilities)  and  Ac- 
count 495,  "Other  Gas  Revenue"  (for 
gas  utilities)  for  billed  income.  Other 
nonregulated  utilities  are  required  to 
use  equivalent  accounts.  The  require- 
ment to  use  the  specified  accounts  and 
procedures  is  to  assure  uniform  ac- 
counting treatment  of  activities  under 
the  program.  Uniform  accoimting 
treatment  is  required  in  order  for 
State  agencies  and  the  DOE  to  analyze 
accurately  RC7S  Program  costs  and  the 
allocation  of  these  costs  to  ratepayers. 

The  specified  accounts  are  based  on 
the  existing  FERC  and  REA  Uniform 
System  of  Accounts  and  may  be 
changed  as  FESIC  and  REA  revise 
their  uiUform  system  of  accounts  by 
rulemaking. 

Subsection  (b)  prescribes  the  three 
allowable  methods  of  payment  for  pro- 
gram costs.  All  costs  Incurred  must 
either  be  charged  to  the  eligible  cus- 


tomer for  whom  an  activity  is  per- 
formed or  be  treated  as  a  current  ex- 
pense of  providing  utility  service  and 
charged  to  all  ratepayers  of  the  utility 
in  the  same  manner  as  current  operat- 
ing expenses  of  providing  such  utility 
service,  unless  the  cost  is  Incurred  by 
the  utility  to  perform  services  for  the 
State  under  the  program,  in  which 
case  the  State  may  reimburse  the  util- 
ity for  those  costs.  The  costs  associat- 
ed with  the  Program  Announcement 
and  all  public  education  and  program 
promotion  related  to  the  ROS  Pro- 
gram are  required  to  be  treated  as  a 
current  expense  of  providing  utility 
service.  The  costs  of  labor  and  materi- 
als Incurred  by  a  utility  for  the  pur- 
chase and  installation  of  any  energy 
conservation  measure  are  required  to 
be  charged  to  the  residential  customer 
for  whom  the  activity  was  performed. 
The  treatment  of  the  costs  of  general 
administration,  and  of  the  project 
manager  requirements  (Including 
energy  audits,  lists,  and  arrangements 
for  installation  and  financing)  shall  be 
decided  by  the  State  Regulatory  Au- 
thority for  regulated  utilities  and  by 
each  nonregtilated  utility  for  itself  in 
accordance  with  one  of  the  two  gener- 
ally prescribed  methods  of  payment. 
Other  costs,  including  interest  on  a 
loan  made  by  a  utility,  are  to  be 
charged  to  the  eligible  customer  for 
whom  the  activity  is  performed  unless 
the  appropriate  regulatory  authority 
finds,  after  public  notice  and  opportu- 
nity for  public  hearing,  that  treatment 
of  the  cost  as  an  operating  expense 
will  result  in  lower  rates  to  ratepayers 
by  reason  of  reduced  demand  for 
energy  than  would  have  occurred  had 
the  cost  not  been  treated  as  an  operat- 
ing expense. 

It  is  expected  that  energy  audits  will 
be  the  most  costly  program  service  the 
payment  of  which  is  left  to  the  discre- 
tion of  the  Regulatory  Authority  or 
nonregulated  utility.  Subsection  31(Kc) 
makes  it  clear  that  Regulatory  Au- 
thorities or  nonregulated  utilities  may 
establish  a  policy  of  allowing  only  one 
free  or  subsidized  audit  to  each  resi- 
dential customer.  This  policy  might 
reduce  program  costs  in  those  areas 
served  by  more  than  one  covered  util- 
ity. 

K.  BUXmC,  BXPATICKIIT.  AMD 
TERMIMATIOH  OP  SERVICE 

Section  215(f)  of  NECPA  addresses 
the  requirements  pertaining  to  loans 
made  by  utilities,  fuel  suppliers  or 
other  persons  under  the  RC3S  Pro- 
gram. These  requirements  have  been 
incorporated  in  9456.311(b)  of  this 
Proposed  Rule,  this  subsection  pro- 
vides for  the  repayment  of  loans  niade 
directly  by  a  utility  or  fuel  supplier  to 
a  customer  under  the  Program  as  a 
part  of  a  periodic  utility  or  fuel  bill,  at 
the  option  of  the  cust<»ner.  It  also  pro- 
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vides  for  customer  repayment  of  the 
principal  and  interest  of  the  loan 
amount  over  a  period  of  not  less  than 
three  years,  vmless  the  customer 
chooses  a  shorter  repayment  period. 
Subsection  (b)  also  provides  for  the  re- 
payment through  the  utility  or  fuel 
bill  of  loans  made  by  other  lenders 
under  the  program,  providing  that 
such  an  arrangement  is  acceptable  to 
such  lender.  Section  456.311(a)  re- 
quires that  any  costs  of  carrying  out 
any  activity  under  the  program  which 
is  directly  charged  to  the  customer  for 
whom  the  activity  is  performed  be 
stated  separately  on  the  bill  from  the 
utility  or  fuel  service  charges.  This 
provision  is  required  by  Section 
215(CK2KB)  of  NECPA. 

Section  215(e)  of  NECPA  prohibits 
covered  utilities  from  terminating  util- 
ity service  due  to  a  customer's  default 
with  respect  to  any  payment  due  for 
measures  installed  under  the  program. 
Section  456.311(c)  of  the  Proposed 
Rule  expands  this  provision  to  prohib- 
it restriction  of  service  due  to  default, 
since  this  seems  consistent  with  the 
intent  of  the  legislation. 

In  line  with  the  intent  of  Section 
215(e)  of  NECPA,  9456.311(aK2)  re- 
quires that,  when  costs  associated  with 
the  program  are  included  in  a  custom- 
er's periodic  utility  or  fuel  bill,  pay- 
ments be  credited  first  to  the  utility  or 
fuel  service  costs  with  any  excess  cred- 
ited to  other  costs,  unless  the  custom- 
er requests  an  alternative  distribution 
of  payments.  This  prevents  a  utility  or 
fuel  supplier  from  crediting  a  partial 
payment  first  to  an  outstanding  loan 
appearing  on  the  bill,  and  restricting 
or  terminating  a  customer's  utility  or 
fuel  service  due  to  his  failure  to  pay 
utility  or  fuel  service  costs. 

With  respect  to  loans  made  either  by 
a  utility,  fuel  supplier,  or  by  another 
lender  to  a  customer  under  the  pro- 
gram and  appearing  on  a  periodic  util- 
ity or  fuel  bill,  SecUon  215(fK2)  of 
NECPA  makes  clear  that  a  lender  may 
require  lump-sum  payment  of  out- 
standing loan  due  in  the  event  of  a  de- 
fault in  payment  by  the  customer.  The 
same  subparagraph  also  requires  that 
no  penalty  be  imposed  by  the  lender  in 
the  event  of  prepayment  of  a  loan  by  a 
customer.  These  provisions  are  includ- 
ed in  9456.311(bK4)  of  this  Proposed 
Rule. 

The  Pair  Credit  Billing  Act  (FCBA), 
and  the  regulations  issued  pursuant  to 
the  FCBA— known  as  Regulation  Z,  es- 
tablish a  mandatory  dispute  resolution 
procedure  for  alleged  billing  errors  zfh 
pearing  on  periodic  statements  sent  to 
customers  In  connection  with  "open 
end"  customer  credit  accounts.  In  en- 
acting the  FCBA.  Congress  recognized 
that  there  will  Inevitably  be  Instances 
of  billing  errors  when  periodic  billing 
statements  are  sent  in  large  volume 
and  therefore  established  mechanisms 
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for  facilitating  dispute  settlement. 
While  many  credit  transactions  imder 
this  program  are  likely  to  be  closed 
end  in  nature,  the  Proposed  Rule  will 
permit  periodic  billing  through  the 
utility  or  fuel  supplier,  but  because  it 
is  closed  end,  such  billing  is  not  cov- 
ered by  the  provisions  of  the  FCBA. 
Periodic  billing  by  the  utility  and  fuel 
supplier  is  no  less  subject  to  billing 
errors  than  the  open  end  transactions 
presently  covered.  Therefore,  subsec- 
tion (bK3)  imposes  requirements 
which  parallel  those  of  Regulation  Z 
on  bills  sent  by  the  utility  and  fuel 
supplier  for  loans  or  purchases  of  sxig- 
gested  measures.  We  seek  comment  on 
this  requirement  and  on  whether  a 
disclosure  of  these  procedural  guaran- 
tees ought  to  be  included  on  each  bill 
sent  to  a  customer  for  repayment  of  a 
loan. 

L.LISTS 

NECPA  contains  three  major  provi- 
sions with  respect  to  lists  of  suppliers, 
contractors,  and  lenders: 

(1)  DOE  must  promulgate  standards 
for  procedures  to  assure  that  firms  are 
included  on  the  lists  in  a  fair,  open, 
and  nondiscriminatory  manner.  The 
rules  must  include  procedures  for  de- 
listing such  firms  in  appropriate  cir- 
cumstances as  well  as  procedures  for 
redress  of  any  complaints  they  may 
have  about  the  lists. 

(2)  State  Plans  must  contain  ade- 
quate procedures  to  allow  such  firms 
to  be  included  on  such  lists. 

(3)  Each  uitllty  Or  home  heating 
supplier  program  must  include  proce- 
dures to  provide  these  lists  to  each  eli- 
gible ctistomer. 

The  Conference  Report  on  NECPA 
expands  on  these  requirements: 

"In  connection  with  the  applicable  proce- 
dures in  the  State  Plan,  the  Governor  shall 
identify  in  the  plan,  the  person  or  agnecy 
responsible  for  developing  lists  of  approved 
suppliers,  lenders,  and  installers,  and  for  im- 
plementing delisting  procedures.  The  [>er8on 
or  agency  so  designated  shall  not  be  a  regu- 
lated utility." 

Because  of  the  division  of  responsi- 
bility for  developing  and  distributing 
the  lists,  we  have  created  the  term 
"Master  Record"  to  describe  the  files 
of  qualified  firms  kept  by  the  listing 
agency  designated  by  the  State  as  dis- 
tinguished from  the  lists  which  must 
be  distributed  by  the  utilities  and  fuel 
suppliers.  Subsection  (a)  requires  the 
State  Plan  to  provide  for  the  develop- 
ment of  the  Master  Record,  and  estab- 
lishes the  procedures  for  its  develop- 
ment. Paragraphs  (a)  (2)  through  (4) 
require  the  listing  agency  to  Include 
all  qualified  firms,  and  only  such 
flrms.  in  the  Master  Record. 

Paragraph  (6)  requires  the  State 
Plan  to  contain  procedures  for  remov- 
ing firms  from  the  Master  Record,  and 
to  provide  certain  minimum  procedur- 
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al  giiarantees  for  complaints  If  a  firm 
believes  it  has  been  unfairly  treated. 
The  specific  criteria  for  removing  con- 
tractors, suppliers,  and  lenders  from 
the  lists  are  left  to  the  State.  DOE 
considered  prescribing  the  criteria  for 
removal  of  firms,  such  as  requiring  re- 
moval after  repeated  violations  of  in- 
stallation standards,  or  alter  a  speci- 
fied number  of  violations.  Though  the 
Proposed  Rule  allows  States  to  estab- 
lish these  criteria,  we  believe  that 
firms  should  be  delisted  for  repeated 
violations  of  the  listing  requirements, 
even  if  they  correct  these  violations. 
We  request  comment  on  these  alterna- 
tives. 

Paragraph  (6)  is  meant  to  assiire 
that  utilities  and  home  heating  suppli- 
ers are  notified  monthly  of  any  addi- 
tions or  deletions  to  the  Master 
Record.  Along  with  the  requirement  of 
Paragraph  (cHS)  that  utilities  and  fuel 
suppliers  use  this  information  in  pro- 
viding arrangement  services,  this  pro- 
vision assures  consumers  some  protec- 
tion against  contractors  who  have 
been  delisted.  This  provision  does  not. 
however,  require  that  the  distributed 
lists  be  changed  every  month.  We  seek 
comment  on  alternatives  to  the  one- 
month  notification  period. 

Subsection  (b)  contains  the  criteria 
which  each  of  the  three  groups  of 
listed  firms  must  agree  to  meet  in 
order  to  be  included  on  the  lists.  In 
general  each  of  these  criteria  is  meant 
to  assure  consumers  that  listed  firms 
will  meet  certain  minimum  standards 
of  performance  for  work  or  services 
performed.  However,  we  wish  to  avoid 
creating  so  many  requirements  that 
few  firms  seek  to  be  listed,  or  that 
their  prices  for  services  performed 
under  the  program  become  too  high. 
We  seek  comment  on  the  balance  we 
have  proposed  in  this  subsection  be- 
tween these  conflicting  goals. 

The  State  must  determine  under 
what  circimistance  Jobs  and  services 
performed  by  listed  firms  must  meet 
the  specified  criteria  and  which  need 
not.  For  example.  Subparagraph 
(bKlKl)  requires  installation  contrac- 
tors to  agree  to  meet  the  material  and 
installation  standards  in  every  Job  per- 
formed under  the  program.  At  a  mini- 
mum (as  required  by  section  305)  this 
must  include  all  Installations  arranged 
by  the  utility  or  home  heating  suppli- 
er. But  a  State  could  require  that  all 
listed  contractors  meet  the  material 
and  installation  standards  for  every 
Job  which  they  perform  for  a  customer 
who  Is  sent  the  lists  by  a  covered  util- 
ity or  participating  home  heating  sup- 
plier. We  considered  prescribing  an 
even  broader  application  of  the  stand- 
ards: requiring  that  all  contractors 
and  suppliers  who  wish  to  be  included 
on  the  lists  agree  to  meet  the  stand- 
ards in  every  Job  they  perform,  wheth- 
er "under  the  program"  or  not.  How- 


ever, if  the  program  is  successful  and 
encompasses  virtually  all  sales  of  sug- 
gested measures  in  a  particular  area, 
this  approach  to  listing  would  elimi- 
nate products  from  the  market  which 
did  not  meet  our  standards.  To  the 
extent  that  our  standards  assure  a 
level  of  quality  above  that  preferred 
by  many  customers,  this  would  unduly 
reduce  consumer  choice  and  competi- 
tion. In  addition,  the  Conference 
Report  makes  it  clear  that  the  Con- 
gress did  not  intend  for  this  program 
to  be  the  vehicle  for  establishment  or 
enforcement  of  national  standards  for 
various  conservation  products.  At  pres- 
ent, only  the  Consumer  Product 
Safety  Commission  (CPSC)  has  any 
such  national  authority  regarding 
energy  conservation  measures.  CPSC 
has  specific  authority  regarding  the 
safety  of  cellulosic  Insulation. 

Subparagraphs  (iii)  to  (vi)  set  addi- 
tional requirements  for  installers. 
These  requirements  are  designed  to 
protect  consiuners.  Subparagraph  (vii) 
requires  that  a  copy  of  the  contract 
for  any  installation  performed  under 
the  program  be  sent  to  the  utility  or 
home  heating  supplier.  These  con- 
tracts will  serve  sis  a  record  to  use  in 
evaluating  the  program,  and  will  serve 
as  the  pool  from  which  random  inspec- 
tions will  be  performed.  Subparagraph 
(vii)  has  a  serious  drawback  when  a 
covered  utility  or  participating  home 
heating  supplier  both  installs  and  ar- 
ranges Installation  of  suggested  meas- 
ures. Since  this  provision  requires  that 
the  utility  or  home  heating  supplier 
receive  copies  of  the  contracts  per- 
formed by  their  competitors,  including 
price  and  other  Job  specifications, 
these  utilities  or  suppliers  would  then 
have  a  substantial  competitive  advan- 
tage. We  are  considering  additions  to 
our  rules  to  eliminate  this  problem, 
and  seek  comment  on  it. 

Paragraph  (b)<2)  establishes  the 
minimum  criteria  for  Inclusion  of  sup- 
pliers. Again,  we  have  decided  not  to 
prohibit  suppliers  on  the  lists  from 
selling  non-standard  products.  Instead, 
we  have  decided  that  they  must  offer 
products  which  meet  the  standards, 
but  may  sell  others  as  well.  However, 
the  suppliers  on  the  list  must  display 
prominently  in  their  stores  a  state- 
ment of  which  products  meet  the  DOE 
standards.  We  have  not  Included  any 
further  requirements  for  suppliers,  be- 
cause of  the  difficulty  of  determining 
when  a  customer  purchases  a  measure 
from  a  supplier  "under  the  program." 
We  seek  comment  on  whether  these 
listing  criteria  are  reasonable  or  need 
to  be  more  or  less  stringent. 

Because  of  the  potential  safety  haz- 
ards associated  with  installation  of 
vent  dampen  and  electronic  ignition 
devices,  we  considered  requiring  that 
all  listed  suppliers  agree  not  to  sell 
such  products  for  Installation  by  an 


untrained  person.  We  have  Included 
no  such  requirement,  but  seek  com- 
ment on  it. 

Paragraph  (bK3)  establishes  the 
minimum  criteria  for  lenders  who  wish 
to  be  listed.  Each  criteria  Is  designed 
to  provide  certain  procedural  protec- 
tions or  disclosures  to  consumers  who 
seek  or  obtain  loans  under  the  pro- 
gram. As  with  installation  of  meas- 
ures, the  State  has  substantial  flexibil- 
ity in  deciding  which  loans  must  be 
covered  by  these  criteria  and  which  do 
not.  At  a  minimum,  a  lender  must 
meet  these  criteria  for  any  loan  ar- 
ranged by  a  covered  utility  or  partici- 
pating home  heating  supplier. 

With  respect  to  Subparagraph 
(3X11).  DOE  considered  prohibiting 
lenders  from  requiring  or  taking  a  se- 
curity interest  In  a  home  for  any  loan 
under  the  program  of  less  than  $2000. 
We  decided  that  this  might  unneces- 
sarily restrict  access  to  loans  by  some 
customers,  and  Instead  we  propose  a 
disclosure.  We  seek  comment  on  the 
alternative  approach. 

Paragraph  (b)(4)  allows  the  State  to 
use  additional  criteria  for  suppliers, 
contractors,  and  lenders  only  If  the 
Secretary  determines  that  such  crite- 
ria are  fair  and  nondiscriminatory.  We 
considered  allowing  or  requiring  cer- 
tain qualifications  such  as  bonding  or 
licensing  to  be  criteria.  In  general,  we 
found  that  such  qualifications  are  not 
necessarily  a  good  Indication  of  the 
quality  of  work  which  a  firm  performs. 
We  seek  comments  on  what  additional 
qualifications  should  be  allowed  in 
State  Plans  or  required  in  our  nile. 
and  what  effect  such  qualifications 
would  have  on  competition  or  on  new 
or  small  firms. 

Subsection  (c)  establishes  the  actual 
printed  content  of  the  lists  and  the 
procediu^s  for  printing  and  distribut- 
ing the  lists.  NECPA  sUtes  that  the 
covered  utility  or  participating  home 
heating  supplier  must  "provide"  the 
lists  to  every  eligible  customer.  The 
Conference  Report  clarifies  that  the 
intent  of  this  provision  Is  not  that  the 
covered  utility  or  participating  home 
heating  supplier  mail  the  lists  to  every 
customer,  but  the  lists  should  be  pro- 
vided to  customers  in  a  timely  and 
convenient  manner.  This  subsection 
requires  that  the  lisle  be  provided  to 
every  customer  who  requests  them. 
Section  456.307  also  requires  that  the 
lists  be  given  to  every  person  who  has 
an  audit  performed. 

Paragraph  (cXl)  requires  certain 
basic  Information  about  each  firm  to 
be  Included  on  the  lists.  Paragraph  (2) 
requires  certain  disclosures  to  appear 
on  the  lists.  We  believe  that  there  is 
substantial  potential  for  copsumers  to 
be  mislead  about  the  meaning  of  the 
lists  unless  these  disclosures  are 
prominently  displayed.  This  will  alao 
repeat  and  emphasi^  Information  pro- 


vided in  the  Program  Announcement 
and  by  the  auditor  explaining  under 
what  circimistances  the  various  stand- 
ards and  criteria  apply.  We  considered 
but  rejected  including  in  the  Proposed 
Rule  a  requirement  that  the  lists  of 
lenders  include  advice  to  customers 
about  how  to  shop  for  credit.  We  seek 
comment  on  whether  such  advice 
ought  to  be  required. 

Paragraph  (cK4)  requires  that  the 
Secretary  approve  any  additional  re- 
quirements or  allowances  of  the  State 
Plan  with  respect  to  information  on 
the  lists.  We  considered  niunerous  ad- 
ditional types  of  information  which 
could  be  included  on  these  lists  and  re- 
jected each  of  them.  Examples  of  such 
rejected  information  are:  (1)  Prices  or 
Interest  rates  which  a  supplier  or 
lender  charges  for  products  or  loans; 
(2)  the  number  of  years  a  p^lcular 
firm  has  been  in  business;  and  (3)  the 
level  of  bonding  or  Insurance  carried 
by  the  firm.  This  information  was  be- 
lieved to  be  anticompetitive  in  nature. 
oY  Irrelevant  to  the  quality  of  woiii 
which  a  firm  might  perform.  We  also 
considered  the  approach  of  requiring, 
or  at  least  allowing,  lists  of  lenders  to 
include  a  standard  measiu^  of  Interest 
rates,  such  as  Annual  Percentage 
Rates  (APRS).  Consumers  are  general- 
ly not  used  to  comparative  shopping 
for  loans,  and  including  APR's  on  the 
lists  could  help.  However,  we  decided 
to  prohibit  them  in  our  Proposed 
Rule,  unless  specifically  approved  by 
the  Secretary.  We  seek  comments  on 
these  prohibitions  and  on  any  alterna- 
tives which  would  allow  States  more 
flexibility  In  preparing  lists. 

Paragraph  (cK6)  requires  State 
Plans  to  provide  that  the  lists  are  re- 
printed every  six  months  to  assure 
that  the  lists  which  customers  receive 
are  no  less  current  than  six  months. 
This  paragraph  is  separate  from  the 
requlranents  of  Paragraphs  (cK5)  and 
(aK6>  which  together  require  that  any 
lists  which  a  utility  or  home  heating 
supplier  uses  in  providing  the  arraxige- 
ment  services  be  no  less  current  than 
one  month.  We  seek  comment  on  the 
effect  of  these  updating  requirements. 

U.  P08T-IH8TALLATI0M  IMSPBCTIOll 

Section  212  of  NECPA  directs  the 
Secretary  to  promulgate  standards 
which  he  determines  necessary  for  the 
installation  of  any  suggested  measures 
as  well  as  establish  other  requirements 
which  he  determines  to  be  necessary 
to  carry  out  this  Part.  DOE  has  pro- 
posed the  following  procedures  to 
ensure  that  the  standards  promulgat- 
ed under  this  Part  for  the  safe  and  ef- 
fecthre  installation  of  measures  are 
fully  Implemented. 

Mandatorv  Inspections  of  ail  Vent 
Dampers,  Electric  Ignition  Systems, 
and  Wind  Enern  Systems.  DOE  has 
determined  that  the  quality  of  the  in- 


stallation of  these  measures  is  critical 
to  the  safety  of  the  occupants  of  build- 
ings so  equipped.  DOE.  therefore,  re- 
quires each  installation  of  these  meas- 
ures to  be  inspected  within  one  week 
of  installation.  DOE  determined  that  a 
one-week  period  was  sufficient  for  the 
logistics  involved  in  the  arrangement 
of  inspections  while  at  the  same  time 
minimizing  the  potential  hazards 
which  could  occur  from  Improper  in- 
stallations. We  considered  requiring 
the  inspections  of  vent  dampers  and 
iglnltlon  devices  any  time  prior  to  the 
beglimlng  of  the  heating  season,  but 
rejected  this  approach  since  it  allowed 
too  great  an  opportunity  for  hazard- 
ous situations. 

DOE  has  also  established  criteria  to 
assure  that  each  inspection  Is  carried 
out  effectively  and  objectively  by  re- 
quiring that  the  person  conducting 
the  inspection: 

•  Meet  the  criteria  for  inspectors  of 
each  specific  measure  as  detailed  In 
(  456.314;  and 

•  Have  no  financial  interest  in  the 
contractor  who  installed  the  measure. 

An  exception  to  the  second  criteria 
is  made  for  persons  inspecting  installa- 
tions conducted  by  covered  utilities  or 
participating  home  heating  suppliers. 
This  exception  was  made  because  we 
believe  that  utUities  and  suppliers  are 
pero^anent  members  of  a  community 
whose  Interest  in  safe  installation  may 
be  relied  upon. 

DOE  requires  Inspectors  to  test  the 
compliance  of  installations  with  the 
applicable  Installation  standards  pro- 
mulgated under  this  part.  Inspection 
resiilts  are  required  to  be  reported  to 
the  customer  and  Installer  as  soon  as 
possible  to  ensure  that  any  corrective 
actions  which  are  required  are  execut- 
ed without  delay.  The  inspector  is  also 
required  to  report  the  results  of  the 
inspection  to  the  Listing  Agency 
within  a  reasonable  period  of  time  to 
form  a  record  for  any  possible  delist- 
ing procedures. 

Random  Inspections.  DOE  has  de- 
termined that  the  qualifying  proce- 
dures for  installers  of  suggested  meas- 
ures alone  are  insufficient  to  guaran- 
tee that  bistallations  are  properly  car- 
ried out  under  this  program.  There- 
fore, DOE  has  proposed  the  following 
schedule  of  random  lnq>ections  of  in- 
stallations: 

•  Forty  percent  of  the  first  ten  insu- 
lation Installations  under  the  program 
by  each  Insulation  contractor  and 

•  Twenty  percent  of  the  installa- 
tions of  each  suggested  measure  done 
under  the  program,  excluding  those 
measures  covered  under  the  manda- 
tory Inspection  requirements  but  in- 
cluding Installations  of  insulation  ma- 
terials. 

DOE  has  required  specific  inspec- 
tions of  insulation  Installations  be- 
cause improper  installations  are  not 


easily  detected  by  the  homeowner.  Im- 
proper Installations  could  result  In 
both  short-term  and  long-term  prob- 
lems relating  to  fire  or  structural 
damage,  as  well  as  reduced  effective- 
ness of  the  insulation  material.  There- 
fore, DOE  requires  that  a  random 
sample  of  each  contractor's  work  be 
evaluated  to  ensure  that  no  contractor 
is  installing  materials  in  a  manner 
which  may  lead  to  the  creation  of  haz- 
ards in  the  future.  This  inspection  will 
also  ensure  that  measures  are  installed 
effectively.  DOE  does  not  envision  its 
inspection  program  of  insulation  in- 
stallations as  a  punitive  measure,  but 
rather  as  a  tool  for  teaching  installers 
the  proper  method  for  the  safe  and  ef- 
fective application  of  bisulation  mate- 
rials. 

We  also  considered  two  other  alter- 
native levels  of  random  inspections:  (1) 
One  hundred  percent  of  all  installa- 
tions for  at  least  the  first  year  of  the 
program;  and  (2)  no  specified  inspec- 
tion requirements.  This  latter  alterna- 
tive was  unacceptable  to  us  because 
several  utilities  and  the  TVA  have 
found  a  large  nimiber  of  faulty  instal- 
lations by  contractors  under  their  ex- 
isting programs.  However.  100  percent 
inspections  seemed  unnecessary  to 
ensure  compliance  with  the  installa- 
tion standards,  as  long  as  the  inspec- 
tions are  performed  in  a  truly  random 
fashion.  We  seek  comment  on  our  de- 
cisions in  this  area. 

Paragraph  (bK3)  requires  that  the 
random  inspections  determine  compli- 
ance with  the  Installation  standards 
for  energy  conservation  and  renewable 
resource  measures,  but  not  with  mate- 
rial standards.  We  believe  that  in  most 
cases  the  only  way  an  inspector  could 
verify  compliance  with  the  material 
standards  for  any  measure  is  by  re- 
moving a  sample  of  the  product  or  ma- 
terial from  the  house  and  sending  it  to 
a  laboratory  for  testing.  This  is  par- 
ticularly true  for  Insulation,  and  less 
so  for  other  measures.  Such  a  testing 
procedure  would  be  very  expensive. 
However,  without  it,  our  proposed 
rules  contain  no  provisions  to  ensure 
compliance  with  the  material  stand- 
ards, except  the  certification  by  the 
contractor  or  supplier  that  the  stand- 
ards are  met.  We  considered  requiring 
third-party  certification  of  compliance 
of  products  with  the  material  stand- 
ards. Such  a  certification  requirement 
might  be  very  costly  to  manufacturers. 
It  would  be  more  appropriate  for  a  na- 
tionally-enforced standard  than  for 
our  standards,  which  apply  only  ot  our 
program.  We  seek  comment  on  how 
compliance  with  these  standards 
under  this  program  might  be  enforced, 
and  the  need  for  an  enforcement 
mechanism  for  material  standards. 

DOE  has  determined  that,  initially, 
a  random  inspection  program  of  all 
measures    installed    is    necessary    to 
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ensure  that  installers  perform  in  ac- 
cordance with  the  installation  stand- 
ards of  the  program.  DOE  has  given 
each  State  the  option  to  reduce  this 
requirement  after  a  period  of  time 
provided  that  the  State  can  demon- 
strate to  the  Secretary  that  the 
twenty  percent  random  inspection  is 
unnecessary  to  ensure  safe  and  effec- 
tive installation  of  suggested  measures 
under  the  program.  We  considered  re- 
moving this  aspect  of  State  flexibility. 
We  seek  comment  on  whether  random 
Inspections  should  be  required  for  the 
duration  of  the  program. 

Paragraph  (b)<2)  contains  criteria 
for  insi>ectors  performing  the  random 
inspections,  who  must: 

•  Meet  the  applicable  criteria  of  Sec- 
tion 456.314.  and 

•  Have  no  financial  interest  in  the 
contractor  who  Installed  the  measures. 

Where  the  contractor  Is  the  covered 
utility  or  participating  home  heating 
supplier,  the  State  Ls  required  to  pro- 
vide am  Inspector  who  has  no  financial 
interest  in  such  contractor. 

The  inspectors  must  determine  that 
the  installation  being  inspected  com- 
piles with  the  applicable  Installation 
Standards  of  the  program  and  must 
report  the  results  of  the  inspection 
within  a  reasonable  period  of  time  to 
the  customer,  the  installer,  and  the 
Listing  Agency  to  assure  that,  where 
necessary,  corrective  actions  are  taken. 

We  also  require  the  State  Plan  to 
identify  the  person  or  agency  responsi- 
ble for  administering  the  procedures 
for  post- Installation  inspections  and 
permit  the  Listing  Agency  to  carry  out 
this  function. 

We  also  considered  requiring  that 
utilities  and  fuel  suppliers  offer  a  post- 
installation  Inspection  of  suggested 
measures  to  any  customer  who  re- 
quests one.  Though  there  is  no  specific 
requirement  for  such  a  service  in 
NECPA.  we  believe  that  many  custom- 
ers would  be  willing  to  pay  for  such  in- 
spections to  ensure  that  they  have  re- 
ceived a  proper  Installation.  This  serv- 
ice could  also  be  considered  part  of  the 
arranging  service  for  those  customers. 
We  seek  comment  on  whether  we 
should  require  such  a  service  to  be  in- 
cluded in  each  State  Plan. 

1«.  QUALinCATIOH  FaOCXDUKIS 

We  have  concluded  that  to  a  large 
extent,  the  success  of  the  RCS  Pro- 
gram depends  on  the  Interaction  be- 
tween the  eligible  customer  uid  the 
auditor.  We  have,  therefore,  estab- 
lished minimum  areas  of  qualification 
necessary  for  an  auditor  to  perform 
his  or  her  function  effectively. 

The  potential  safety  hazards  which 
may  result  from  the  improper  installa- 
tion of  three  devices  Is  serious  enough 
to  warrant  special  consideration. 
These  devices  are  vent  dampers,  elec- 
tronic   ignition    devtoes,    and    wind 


energy  systems.  Accordingly,  Section 
313(a)  requires  that  each  Installation 
of  such  measures  be  Inspected.  Sec- 
tions 314  (c).  (d),  (e).  and  (f)  require 
the  persons  doing  both  the  Initial  in- 
stallation and  the  post-Installation  in- 
spection be  specially  quidifled  to  per- 
form their  functions.  DOE  is  currently 
developing  the  standards  necessary  for 
the  installers  and  inspectors  of  each  of 
these  measures. 

We  have  also  concluded  that  the 
persons  carrying  out  random  Inspec- 
tions must,  at  a  minimum,  be  qualified 
on  the  elements  of  the  installation 
standards  proposed  herein  and  be  able 
to  Judge  conformance  with  the  appli- 
cable standard.  Subsection  (g)  con- 
tains the  minimum  qualification  ele- 
ments for  these  quality  examiners. 

Subsection  (h)  addresses  the  method 
for  qualifying  individuals  to  perform 
the  above  functions.  This  method  has 
not  been  dictated  by  DOE  but  rather 
has  been  left  largely  to  the  discretion 
of  the  States.  While  the  Proposed 
Rule  provides  alternatives,  such  as 
training,  testing,  or  a  combination 
thereof,  which  may  be  used  to  qualify 
individuals,  the  Proposed  Rule  also 
allows  States  to  use  any  other  method 
of  qualifying  the  individual  which  as- 
sures that  the  individual  Is  qualified  to 
perform  his  function.  Any  such 
method  must  be  Included  in  the  State 
Plan  and  will  be  subject  to  DOE 
review  for  sufficiency.  Subsection  (1) 
requires  the  State  Plan  to  describe  the 
proceduj^s  for  qualifying  each  of  the 
groups  of  individuals  as  well  as  give  as- 
surance that  all  persons  are  given  a 
reasonabale  opportunity  to  participate 
in  these  procedures.  CKDE  has  estab- 
lished the  date  of  first  implementation 
as  no  later  tlian  90  days  following  ap- 
proval of  the  State  Plan,  to  assise 
that  qualified  Individuals  are  available 
when  the  RCS  Programs  are  initiated. 

O.  COIfCIUATIOIf  AKD  RIDRKSS 

Section  313  (aXS)  of  NECPA  re- 
quires that  mechanisms  be  provided 
for  resolving  complaints  by  customers 
against  persons  who  sell  or  Install  sug- 
gested measuj-vs  under  the  RCS  Pro- 
gram. Section  213(c)  of  NECPA  re- 
quires that  a  mechanism  also  be  pro- 
vided in  every  State  Plan  to  assure 
that  any  person  alleging  injury  under 
any  provision  of  the  State  Plan  is  enti- 
tied  to  redress.  Section  213(bH2)  (P)  of 
NEX3PA  requires  that  contractors,  sup- 
pliers, or  lenders  who  allege  violation 
of  the  State  standards  regarding  fair 
preparation  of  the  lists  be  afforded  re- 
dress under  the  State  Plan. 

To  meet  these  requirements.  DOE 
has  in  the  Proposed  Rule  created  a 
three-tier  process:  A  conciliation  con- 
ference for  customers;  an  Informal  re- 
dress procedure  which  results  In  deci- 
sions enforceable  under  State  law  and 
which  Is  available  to  all  involved  In 


the  program;  and  the  availability  of 
State  courts  for  recovery  of  damages 
resulting  from  activitiM  under  a  State 
Plan. 

The  requirements  for  the  customs 
complaint  resolution  procedure  (called 
"conciliation  conference"  in  the  Pro- 
posed Rule)  are  described  in 
f466J15(a)  of  the  Proposed  Rule. 
These  requirements  are  intended  to 
Insure  that  the  process  is  informal, 
simple,  and  accessible  to  customers,  to 
reflect  the  Congressional  directive  in 
the  legislative  history  that  the  State 
procedure  for  resolving  cuistomer  com- 
plaints be  fair  and  expeditious  without 
necessarily  requiring  formal  hearing 
procedures. 

The  procedure  proposed  in  the  rules 
would  encourage  conciliation  rather 
than  result  in  a  decision.  The  rules 
call  for  the  conciliation  conference  to 
be  at  a  place  convenient  to  the  cnis- 
tomer.  to  be  presided  over  by  an  im- 
partial conciliator  without  a  financial 
Interest  In  the  party  or  the  outcome, 
and  for  participation  in  the  process  to 
be  free  of  (xxt  to  the  eligible  ctistomer. 
These  requirements  are  believed  to  be 
important  for  the  encouragement  of 
consumer  participation  in  this  proce- 
dure. 

In  order  for  the  conciliation  confer- 
ence to  be  meaningful,  two  additional 
issues  are  addressed  in  other  sections 
of  the  rule.  Section  456.312(b)  of  the 
rule  requires  that  contractors,  suppli- 
ers, and  lenders  agree,  as  a  condition 
for  being  Included  on  the  lists,  to  par- 
ticipate in  this  procedure  in  good 
faith.  In  addition.  H  456.306(a)  and 
307(e)  require  that  information  re- 
garding the  availability  of  this  proce- 
dure be  included  In  the  Program  An- 
nouncement and  that  Its  existence  and 
method  of  access  be  disclosed  at  the 
time  of  the  audit. 

If  a  customer  is  dissatisfied  with  the 
Informal  conciliation  process,  the  cus- 
tomer may  bring  a  complaint  under 
the  redress  procedure  contained  in 
S  456.315(b).  This  procedure  is  also 
available  to  any  person  alleging  lnjiu7 
arising  under  the  program.  It  is  In- 
tended that  this  section  also  cover  con- 
tractors, suppliers,  and  lenders  who 
allege  injury  related  to  the  prepara- 
tion of  or  removal  from  the  lists. 

The  Conference  Report  clearly 
states  that  existing  State  procedures 
may  be  adequate  to  meet  the  require- 
ments for  redress  under  this  program. 
Therefore,  subsection  (b)  is  drafted  so 
as  to  set  minimum  requirements  for  a 
State  procedure  which  allow  appropri- 
ate existing  mechanisms  to  be  utilized. 
For  example.  It  is  intended  that  a 
State  which  has  an  existing  arbitra- 
tion procedure  or  small  claims  court 
system,  which  fulfills  the  minimum  re- 
quirements of  this  section,  could 
choose  to  use  such  system  to  meet  Its 
obligation  to  provide  for  redress.  We 


seek  comment  on  whether  subsection 
(b)  would  exclude  the  use  of  existing 
State  systems  which  might  be  ade- 
quate. 

Subsection  (b)  provides  that  the  re- 
dress procedure  meet  five  minimum 
criteria:  It  must  be  accessible,  fair, 
low-cost.  Informal,  and  expeditious. 
The  proceeding  must  result  in  a  writ- 
ten decision  by  the  deciding  official 
which  includes  a  short  statement  of 
the  reasons  for  the  decision.  This  deci- 
sion must  be  made  available  to  the 
State  or  State  agency  responsible  for 
monitoring  the  lists  as  an  additional 
mechanism  for  monitoring  compliance 
by  omtractors,  suppliers,  and  lenders 
with  their  obligations  under  the  pro- 
gram. Subparagraph  (bKlKlv)  requires 
that  the  cost  of  the  redress  procedure 
be  kept  at  minimum  We  believe  that 
States  might  aUow  this  cost  to-be  dif- 
ferent for  different  classes  of  persons, 
such  as  contractors,  consumers,  or 
utilities. 

Subsection  (c)  requires  that  a  right 
of  action  in  State  courts  must  be  avail- 
able for  recovery  of  damages  resulting 
from  activities  under  the  State  plan. 
Where  small  claims  courts  satisfy  the 
requirements  of  Subsection  (b),  there 
would  be  no  separate  requirement  for 
Subsection  (c).  It  should  be  noted  that 
to  provide  such  a  right  of  action  may 
require  State  legislative  action.  For  in- 
stance, it  is  Intended  that  where  fail- 
ure to  Install  materials  according  to 
DOE'S  standards  proximately  causes 
Injury,  those  standards  would  set  the 
legal  requirements  with  respect  to  neg- 
ligence and  not  "generally  accepted" 
installation  standards. 

r.  OOORDIHATIOir 

Section  213(aK6)  of  NECPA  requires 
a  State  Plan  to  assure  coordination  of 
the  RCS  Program  with  other  State 
and  Federal  energy  conservation  pro- 
grams. Section  456.316(a)  of  the  Pro- 
posed Rule  repeats  this  requirement. 
Several  of  the  existing  Federal  and 
State  conservation  programs  are  very 
similar  to  the  RCS  Program.  We 
strongly  encourage  States  to  consider 
methods  of  coordinating  their  pro- 
grams to  enhance  each  of  them.  For 
example,  utilities  coiild  cooperate  with 
local  agencies  Implementing  the  DOE 
Low-Income  Weatherization  Orant 
Program  by  distributing  information 
to  their  customers  about  eligibility  for 
Weatherization  Orants. 

Many  States  nuiy  consider  methods 
of  cooperation  between  utilities  and 
home  heating  suppliers  in  implement- 
ing RCS  Programs.  For  example 
1456.307(d)  requires  certain  similari- 
ties in  the  auditing  procedures  per- 
formed by  utilities  and  oil  dealers  with 
overlapping  service  territories.  The 
State  Plan  may  specifically  require  or 
allow  sharing  of  information  to  ensure 
■imilarity.  Whenever  such  coordina- 


tion is  permitted.  {456.316(b)  requires 
the  State  Plan  to  assure  that  no  collu- 
sion on  prices  or  Interest  rates  will 

OCCIU". 

Subsection  (c)  requires  that,  if  the 
Lead  Agency  is  not  the  State  Regula- 
tory Authority,  then  the  State  Plan 
must  describe  how  Implementation  of 
the  State  Plan  will  be  coordinated  be- 
tween these  two  State  agencies.  We 
consider  such  coordination  essential  to 
ensure  adequate  Implementation  of 
State  Plan. 

«.  HOm  HXATIHG  STTPPLIKBS 

NECPA  provides  for  the  inclusion  of 
a  home  heating  supplier  program  in 
the  State  Plan  at  the  discretion  of  the 
Oovemor  and  for  voluntary  participa- 
tion in  this  program  by  individual  sup- 
pliers. DOE  believes  that  broad  par- 
ticipation of  home  heating  suppliers  is 
essential  to  the  success  of  the  program 
and  encourages  their  participation.  In 
addition,  the  Congress  has  expressed 
concern  about  the  potential  anti-com- 
petitive effects  of  allowing  or  encour- 
aging gas  and  electric  utilities  to  in- 
spect oil  fiunaces.  NECPA  therefore 
includes  procedures  to  reduce  these 
effects. 

DOE  believes  that  home  heating 
customers  must  be  offered  the  same 
services  as  all  other  heating  custom- 
ers. Though  NECPA  distinguishes  be- 
tween the  requirements  for  utility  pro- 
gnuns  and  those  for  home  heating 
suppliers  programs  (see  Sections  215 
and  217  of  NECPA),  we  have  decided 
to  make  customer  service  require- 
ments in  the  Proposed  Rule  identical 
for  both  types  of  fuel  suppliers. 
NECPA  also  provides  flexibility  to  the 
Oovemor  to  reduce  certain  of  the  re- 
quirements for  home  heating  supliers 
because  of  their  limited  resources  as 
compared  to  utilities.  We  expect  Oov- 
emors  to  use  this  flexibility  to  in- 
crease the  rate  of  participation  of 
home  heating  suppliers,  without  sig- 
nificantly reducing  the  level  of  serv- 
ices and  benefits  available  to  eligible 
customers.  To  the  extent  that  a  home 
heating  customer  must  l(x>k  to  both 
his  or  her  heating  supplier  and  to  his 
or  her  utility  to  receive  complete  RCS 
Program  services  and  benefits,  the  ef- 
fectiveness of  the  program  will  be  re- 
duced and  costs  increased. 

Section  456.317(c)  requires  the  State 
Plan  to  Include  the  procedures  by 
which  the  Oovemor  or  the  Lead 
Agency  will  waive  requirements  of  the 
Plan  for  individual  home  heating  sup- 
pliers. However,  subsection  (c)  also 
lists  those  Plan  requirements,  dis- 
cussed below,  which  we  propose  to  pro- 
hibit the  Oovemor  from  waiving  for 
any  home  heating  supplier  who 
chooses  to  participate.  In  general, 
these  are  procedural  requirements  for 
thos^  activities  which  the  home  heat- 
ing supplier  performs. 


Paragraph  (cKl)  requires  the  State 
Plan  to  contain  compliance  and  en- 
f orcsement  procedures  for  participating 
home  heating  suppliers.  We  expect 
that  the  State  penalties  for  utilities 
will  be  different  from  those  for  home 
heating  suppliers.  We  reconunend  that 
the  only  penalty  for  failure  by  a  home 
heating  supplier  to  peform  a  required 
function  be  removal  from  the  pro- 
gram. 

Paragraph  (cK2)  says  that  the  bene- 
fits described  by  (456.305,  such  as 
complaint  resolution  procedures  and 
coverage  of  material  and  Installation 
standards,  must  apply  equally  to  cus- 
tomers of  utilities  and  to  those  of 
home  heating  suppliers.  For  example, 
if  a  State  decides  that  any  cvtstomer 
who  has  an  energy  audit  performed  by 
a  covered  utility  is  then  eligible  for 
the  complaint  resolution  procedures 
for  a  subsequent  installation,  whether 
or  not  that  installation  is  "arranged," 
then  any  customer  for  whom  a  home 
heating  supplier  performs  an  energy 
audit  must  also  be  eligible  for  such 
procedures.  Note  that  this  does  not 
mean  that  all  home  heating  suppliers 
must  provide  the  same  audits  as  all 
utilities. 

Paragn4>h  (cX3)  says  that  if  a  home 
heating  supplier  provides  a  Program 
Announcement  to  its  eligible  oistom- 
ers,  then  the  estimates  of  energy  cost 
savings  contained  in  that  Announce- 
ment must  meet  the  requirements  of 
(456.306(0  regarding  calculation  pro- 
cedures. 

Paragn4>h  (cK4)  says  that  if  a  home 
heating  supplier  provides  an  energy 
audit  of  any  suggested  measure  to  its 
eligible  customers,  then  the  auditing 
methods  must  meet  the  requirements 
of  f456.307(dXS). 

Paragraph  (cKS)  says  that,  with  re- 
spect to  those  activities  required  by 
the  State  of  a  home  heating  supplier, 
such  supplier  must  perform  those  ac- 
tivities in  Conformance  with  certain 
procedures  which  prohibit  anticompe- 
titive activities  or  imfair  discrimina- 
tion. For  example,  if  the  home  heating 
supplier  performs  energy  audits  and 
also  seUs  measures,  then  the  auditor 
must  disclose  this  Interest  in  the  sale 
of  measures. 

Paragraph  (cK6)  sets  those  mini- 
mum reporting  and  recordkeeping  re- 
quirements which  we  believe  essential 
for  any  participating  home  heating 
supplier,  regutiless  of  size.  We  seek 
comment  on  whether  these  require- 
ments will  unduly  restrict  participa- 
tion by  home  heating  suppliers. 

In  developing  these  rules  for  home 
heating  suppliers,  we  have  examined 
most  carefully  the  capabilities  of  sup- 
pliers of  #2  heating  oil.  NECPA  allows 
Oovemors  to  include  suppliers  of  pro- 
pane, butane,  and  kerosene,  and  per- 
haps other  fuels.  We  seek  comment 
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about  the  suitability  of  our  proposed 
rules  (or  such  suppliers. 

Nothing  In  NECPA  or  In  the  Pro- 
posed Rule  prohibits  any  home  heat- 
ing supplier  from  selling.  Installing,  or 
financing  any  suggested  measure. 
NECPA  does  prohibit  such  activities 
by  utilities,  except  for  certain  situa- 
tions. In  those  certain  situations. 
NECPA  treats  utilities  and  home  heat- 
ing suppliers  equally.  If  a  utility  does 
supply,  install,  or  finance  measures, 
NECPA  requires  certain  guarantees  of 
competition  to  be  in  the  State  Plans. 
Section  214(b)  of  NECPA  also  requires 
these  same  guarantees  to  apply  to 
home  heating  suppliers  who  sell,  in- 
stall, or  finance  suggested  measures. 
Both  utilities  and  home  heating  sup- 
pliers who  install  and  finance  meas- 
ures are  in  a  special  position  with  re- 
gards to  their  competitors.  That  is. 
they  might  gain  an  unfair  advantage 
over  their  competing  installers  and 
lenders  as  a  result  of  this  Government 
sanctioned  program.  Therefore,  the 
Proposed  Rule  treats  such  utilities  and 
home  heating  suppliers  equally  in  pro- 
tecting competition  (see  H  458-306. 
307.  308.  and  309).  We  seek  comment 
on  the  fairness  and  the  effect  of  these 
provisions. 

B.  UPOSTIXG  AND  RXCORDKZSPIHO 

NECPA  does  not  establish  any  re- 
porting requirements  for  States,  but 
Instead  gives  the  Secretary  general  au- 
thority to  make  such  a  requirement. 
The  purposes  of  this  section  are  to  col- 
lect data  for  measuring  overall  pro- 
gram activity  and  to  retain  records  for 
more  thorough  evaluation  later.  DOE 
has  developed  a  preliminary  evalua- 
tion plan  for  this  program,  and  is  con- 
sidering many  alternative  ways  of 
evaluating  the  program. 

We  considered  requiring  each  State, 
as  part  of  Its  reporting  requirements. 
to  analjrze  certain  results  and  perform 
its  own  evaluation.  We  encourage 
States,  as  part  of  their  planning  proc- 
ess, to  establish  their  own  goals  for 
the  program  and  to  develop  evaluation 
plans  tailored  to  their  own  State 
Plans.  In  particular,  we  seek  comment 
on  whether  we  ought  to  require  States 
to  estimate  annually  the  energy  sav- 
ings which  have  resulted  from  their 
programs.  Such  an  estimate  could 
either  be  based  on  actual  measive- 
ments  of  changes  in  fuel  consumption, 
or,  with  less  certainty,  based  on  esti- 
mates of  savings  from  the  energy 
audits. 

Subsection  (a)  contains  the  contents 
of  the  annual  report  which  the  States 
are  required  to  submit,  beginning  July 
1. 1981. 

Paragraphs  (1)  through  (4)  require 
lists  of  the  utilities  and  home  heating 
suppliers  participating  in  the  program, 
and  of  those  utilities  supplying,  in- 
stalling, or  financing  suggested  meas- 
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urea  as  allowed  by  Subpart  E.  Para- 
graphs (5)  through  (12)  list  the  pro- 
gram activities  which  must  be  tabiilat- 
ed  and  reported  annually.  We  have  in- 
cluded virtually  every  major  program 
activity  in  this  tabulation,  and  seek 
comment  on  the  difficulty  of  collect- 
ing this  information.  Paragraph  (13) 
requires  a  report  of  whether  any  pro- 
posed legislation  or  regulations,  which 
are  required  by  H  456.303  and  456.315, 
has  been  enacted. 

Subsection  (b)  requires  certain  rec- 
ords to  be  kept.  The  purpose  of  these 
requirements  is  to  assure  that  an  accu- 
rate evaluation  can  be  performed  in 
the  future.  For  example,  we  will  want 
to  know  what  factors  have  contributed 
to  the  success  or  failure  of  the  audit- 
ing programs  run  by  various  States, 
utilities  and  fuel  suppliers.  We  will 
want  to  learn  the  response  of  people 
who  have  had  audits  performed,  and 
thus  we  require  the  States  to  assure 
that  the  names  of  these  people  are  re- 
trievable. Subsection  (b)  does  not  nec- 
essarily require  that  lists  of  names  be 
retained,  only  that  the  names  are  re- 
trievable from  whatever  records  are 
kept. 

Paragraph  (bK6)  requires  that  util- 
ity and  fuel  bills  be  retained  for  a 
period  of  two  years.  In  order  to  meas- 
ure the  effect  of  conservation  improve- 
ments on  energy  consumption,  utility 
and  fuel  bills  must  be  available  for  the 
year  before  and  the  year  after  the  im- 
provement. We  seek  comment  on 
whether  these  records  are  retained  by 
most  utilities  and  fuel  suppliers  al- 
ready, or  whether  this  would  be  a  sub- 
stantial new  recordkeeping  require- 
ment. 

Paragraph  (7)  requires  that  the 
States  maintain  a  record  of  the  indi- 
viduals who  have  met  the  qualification 
criteria  and  update  such  record  within 
a  reasonable  time  following  each  im- 
plementation of  the  procedures.  DOE 
requires  that  a  separate  record  be 
maintained  for  Installers  and  inspec- 
tors of  vent  dampers,  electronic  igni- 
tion devices,  and  wind  systems.  This 
determination  was  made  to  assure  that 
an  Individual  who  is  properly  qualified 
to  install /inspect  these  particular 
measures  appears  only  on  the  record 
for  that  measure  rather  than  on  a 
composite  record. 

In  addition  to  the  reporting  require- 
ments established  by  the  States  and 
the  Department,  participants  in  the 
RCS  Program  should  be  aware  that 
the  Federal  Trade  Commission  is  re- 
quired by  Section  225  of  NECPA  to 
study  the  implementation  of  the  RCS 
Program  and  to  submit  a  report  on  the 
program  to  Congress  and  to  the  Presi- 
dent by  January  1,  1982.  Some  of  the 
Information  that  is  collected  by  the 
Department  of  Energy  will  be  made 
available  to  the  staff  of  the  Commis- 
sion. In  addition,  the  staff  of  the  Com- 


mission may  contact  participants  in 
the  RCS  Program  directly  during  the 
preparation  of  the  Commission's 
rejwrt. 

V.  SXTBPAHT  D— NOIfSSCUIATXD  UTIUTT 

Plahi 

Sections  212(c)  and  214(a)  of  NECPA 
contain  essentially  the  same  require- 
ments for  Nonregulated  Utility  Plans 
as  are  contained  in  NECPA  for  State 
Plans.  Accordingly.  Subpart  D  of  these 
rules,  dealing  with  Nonregulated  Util- 
ity Plans,  contains  parallel  provisions 
to  Subpart  B.  dealing  with  the  proce- 
dure for  submission  and  approval  of 
plans,  and  Incorporates  by  reference 
Subpart  C.  dealing  with  the  content  of 
plans.  Specific  exceptions  from  or 
amendments  to  Subcnrt  C  provisions 
are  provided  in  Subpart  D  with  respect 
to  provisions  in  Subpart  C  which  are 
not  appropriate  for  Nonregulated  Util- 
ity Plans. 

In  addition.  Subpart  D  specifically 
provides  in  { 456.408(h)  that  upon 
written  agreement  with  the  State  a 
nonregulated  utility  may  adopt  certain 
parts  of  a  State  Plan  by  reference. 
Those  parts  are  the  portion  of  a  State 
Plan  dealing  with  the  calculations  of 
costs  and  savings  in  the  Program  An- 
nouncement, the  calculation  and  pro- 
cedures for  energy  audits,  the  prepara- 
tion of  the  Master  Record  (as  well  as 
the  updating  and  delisting  require- 
ments), the  mandatory  post-installa- 
tion inspection  of  certain  measvu^s. 
the  quality  control  random  inspec- 
tions, the  qualifications  for  auditors, 
certain  installers,  and  inspectors,  and 
the  complaints  processing  procedures. 
The  pmpose  of  this  provision  is  to 
lessen  the  cost  and  burden  for  norire- 
gulated  utilities  in  carrying  out  the 
RCS  program  by  enabling  them  to  uti- 
lize State-developed  or  State-nm  serv- 
ices. Where  nonregulated  utilities  In- 
corporate those  parts  by  reference, 
however,  they  may  be  treated  much 
like  nonregulated  utilities  subject  to  a 
State  Plan.  For  instance,  specific  pro- 
vision is  made  in  S456.408(hK3)  that  If 
a  nonregulated  utility  uses  a  State 
Master  Record,  the  nonregulated  util- 
ity loses  control  over  who  is  listed  and 
delisted  on  the  lists  which  it  distrib- 
utes. Moreover,  a  State,  as  a  condition 
of  allowing  the  nonregulated  utility  to 
utilize  a  State-developed  or  State-run 
service,  may  require  the  nonregulated 
utility  to  subject  itself  to  such  over- 
sight or  (x>ntrols  as  may  be  appropri- 
ate with  respect  to  that  service. 

VI.  Sttbpart  E— Supply.  Ihstallatiom, 

AND  Financing  by  Utiutics 

Sections  216  of  NECPA  addresses 
the  supply,  installation,  and  financing 
of  residential  energy  conservation  and 
renewable  resource  measures  by  a  cov- 
ered utUlty.  Section  216(a)  of  NECPA 
broadly  prohibits  such  supply,  instal- 


lation, or  financing.  This  prohibition 
was  responsive  to  the  fear  that,  if  a 
utility  not  only  audited  a  home  but 
also  supplied.  Installed,  or  financed 
measures,  there  was  a  substantial  po- 
tential for  anticompetitive  or  imfair 
and  deceptive  practices.  Section 
456.502(a)  of  the  Proposed  Rule  re- 
peats the  prohibition  of  Section  216  of 
NECPA.  Section  456.502(b)  makes 
clear  that,  notwithstanding  the  ex- 
emptions from  this  prohibition  pro- 
vided by  NECPA.  which  are  described 
below,  where  the  Secretary  finds  that 
such  exempted  activities  have  anti- 
competitive effects,  he  -may  Impose 
the  prohibition.  Violations  of  the  pro- 
hibiUons  of  §456.502  (a)  or  (b)  (Sec- 
tion 216  (a)  or  (g)  of  NECn»A)  are  pun- 
ishable by  a  civil  fine  assessed  by  the 
Secretary  for  $25,000  for  each  day  of 
violation.  Again,  this  merely  restates 
the  applicable  NECPA  provisions  (see 
Sections  215(h)  and  219)  which  also 
specify  the  procedure  by  which  such 
fines  may  be  assessed.  Section  456.501 
defines  "supply,"  "install."  and  "fi- 
nance" for  purposes  of  subpart  E.  It 
should  be  noted  that  if  a  utility  leases 
a  measure  to  an  eligible  customer,  it  is 
considered  Installed  by  the  utility,  no 
matter  who  does  the  actual  installa- 
tion. 

Notwithstanding  the  prohibition  In 
Section  216(a)  of  NECPA.  NECPA  pro- 
vides a  number  of  exceptions  from  this 
prohibition.  The  exceptions  provided 
in  Section  216  (b)  and  (c)  for  loans 
under  $300  and  the  supply,  installa- 
tion, and  financing  of  certain  meas- 
ures are  repeated  in  {458.503.  The 
grandfather  provision  for  existing  or 
advertised  supply,  installation,  or  fi- 
nancing activities  by  utilities  (Section 
216(d)  (1)  and  (2)  of  NECPA)  is  repeat- 
ed in  Stetion  456.504  (a)  and  (b).  Sec- 
tion 456.504  also  makes  clear  that  the 
prohibitions  of  {458.502  (Section 
216(a)  of  NECJPA)  do  not  become  ef- 
fective until  30  days  after  the  final 
promulgation  of  these  niles.  and  they 
are  further  delayed  by  an  application 
to  DOE  for  the  requisite  determina- 
tion. These  provisions  are  necessary  to 
insure  that  prior  existing  utility 
supply,  installation,  or  financing  activ- 
ities which  NECPA  intended  to  contin- 
ue are  not  interrupted  pending  the  de- 
velopment of  these  rules,  see  44  FR 
6378  (February  1,  1979),  or  the  making 
of  the  requisite  determination.  Section 
456.505  provides  for  waivers  of  the 
prohibition  in  {456.502  (Section  216(a) 
of  NECPA)  upon  the  findings  required 
by  Section  216(e)  of  NECPA. 

The  determinations  required  by 
{456.504  (Section  216(d)  (1)  and  (2)  of 
NECPA)  have  been  delegated  to  the 
Office  of  Hearings  and  Appeals  of 
DOE.  This  office  has  often  been  as- 
signed responsibility  for  EKDE  adjudi- 
catory determinations  not  required  by 
statute  to  be  made  on  the  record.  It 
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has  established  procedures  for  such 
determinations  and  gained  expertise  in 
their  utilization.  Section  456.607(a) 
references  that  portion  of  10  CFR 
where  those  procedures  are  found. 
Only  one  additional  requirement  is 
added  to  those  procedures:  a  require- 
ment that  an  applicant  or  petitioner 
give  notice  of  his  application  or  peti- 
tion to  the  applicable  Governor,  State 
Energy  Office,  and  State  Regulatory 
Authority.  This  is  to  ensure  that  those 
State  agencies  with  responsibility  for 
the  Residential  Energy  Conservation 
Program  are  apprised  of  a  particular 
utility's  desire  to  supply,  install,  or  fi- 
nance residential  energy  conservation 
or  renewable  resource  measures. 

The  findings  required  by  {456.505 
(Section  216(e)  of  NECPA)  have  been 
delegated  to  the  Assistant  Secretary 
for  Conservation  and  Solar  Applica- 
tions who  has  overall  program  respon- 
sibility for  the  Residential  Conserva- 
tion Service  Progran*;''' 

The  last  exemption  from  the  prohi- 
bition in  Section  456.502  is  an  exemp- 
tion for  the  supply,  installation,  and 
financing  of  residential  energy  conser- 
vation and  renewable  resource  meas- 
ures by  a  utility  where  a  prior  existing 
State  law  or  regulation  either  required 
or  explicitly  permitted  the  utility  to 
engage  in  such  activity.  The  Confer- 
ence Report  on  NECPA  indicated  that 
it  was  the  conferees'  Intent  that  under 
certain  drciunstances  measures 
merely  "contemplated"  by  a  State 
statute  or  regulation  might  be  includ- 
ed within  this  exemption.  DOE  also 
learned  that  the  State  of  Michigan 
had  passed  a  law  before  the  enactment 
of  NECPA  which  authorized  the 
Michigan  public  service  commission  to 
approve  energy  conservation  pro- 
grams, specifically  indicating  that  the 
law  was  to  qualify  Michigan  utility 
programs  for  certain  Federal  exemp- 
tions. The  Michigan  public  service 
commission,  however,  did  not  act  until 
after  the  enactment  of  NECPA.  Sec- 
tion 456.506(aKl)  exempts  utilities 
from  the  prohibition  in  {456.502 
where  the  State  law  or  regulation  is 
clear  and  unambiguous.  However,  it  is 
I4>parent  that  it  was  NECPA's  purpose 
to  provide  exemption  in  circumstances 
where  the  law  merely  "contemplated" 
certain  measures  or  other  circum- 
stances where  the  effect  of  the  State 
law  or  regulation  might  be  unclear,  as 
is  the  case  with  the  State  of  BClchlgan. 
Section  456.506(a)(2)  is  intended  to  ad- 
dress such  situations  by  enabling  the 
chief  law  officer  of  the  State  to  certify 
the  the  State  law  or  regulation  did 
indeed  Intend  to  require  or  permit  the 
otherwise  prohibited  activity.  Because 
the  ambiguity  would  arise  under  State 
law.  it  is  appropriate  that  the  determi- 
nation be  made  by  a  State  officer. 

Subsection  (b)  of  {  456.506  is  intend- 
ed to  clarify  the  last  sentence  of  Sec- 
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tion  216(f)  of  NECPA.  That  smtence 
does  not  exempt  "programs"  from 
compliance  with  Section  215  of 
NECPA.  Rather  it  exempts  from  Sec- 
tion* 215'8  requirements  only  those 
actual  supply,  installation,  or  financ- 
ing activities  which  a  utUlty  is  engaged 
in  by  reason  of  a  State  law  or  regula- 
tion in  existence  on  November  9.  1978. 
Thus,  utilities  which  are  excepted 
from  the  prohibition  in  {  456.502  (Sec- 
tion 216(a)  of  NECPA)  by  reason  of 
{456.506(a)  (Section  216(dK3)  of 
NECPA)  still  must  fully  comply  with 
all  the  requirements  of  the  State  (or 
Nonregulated  Utility)  Flan  described 
in  Subpart  C  (or  D,  with  respect  to 
nonregulated  utilities),  but  there  is  no 
requirement  that  the  actual  supply, 
installation,  or  financing  activities 
conducted  by  the  utility  be  included  in 
the  utility's  program  under  the  State 
Flan  (or  Nonregulated  Utility  Flan). 

The  effect  of  this  requirement  is 
that  utilities  which  have  "programs" 
that  include  utility  supplied,  installed, 
or  financed  measures  authorized  or  re- 
quired by  State  laws  must  still  imple- 
ment a  Residential  Conservation  Serv- 
ice Program  with  respect^to  all  sug- 
gested measures;  that  is,  the  utility 
must  send  a  Program  Announcement, 
offer  an  energy  audit,  and  arrange  in- 
stallation and  financing  of  all  suggest- 
ed measures,  and  these  activities  must 
conform  to  the  requirements  of  the 
State  Plan  as  described  in  Sut^art  C. 
When  the  utility's  prior  "program"  is 
inconsistent  with  these  requirements, 
the  utility  may  have  certain  <H>tions. 
FLrst.  and  presumably  least  desirable, 
the  utility  may  be  able  to  run  two  aep- 
arate  prograaos.  one  meeting  the  re- 
quirements of  the  State  Plan  and  one 
which  does  not  Second,  the  utility 
may  be  able  to  adjust  its  prior  "pro- 
gram" to  oonfoim  to  the  requirements 
of  the  State  Flan.  Third,  the  utility 
may  se^  a  Temporary  Program  ex- 
emption from  certain  of  Section  215's 
requirements. 

It  Is  beUeved  that  the  flexibility  af- 
forded the  States  under  Subpart  C 
(and  nonregulated  utilities  under  Sub- 
part D)  will  enable  State  Plans  to  in- 
corporate within  their  terms  most  ex- 
isting utility  programs  (whether  or  not 
those  programs  were  permitted  or  re- 
quired by  State  law)  with  but  minimal 
changes  (although  in  many  cases  the 
measures  covered  by  the  prior  pro- 
gram wiU  have  to  be  substantially  en- 
larged). Where  this  is  not  possible, 
DOE  expects  utilities  with  substantial 
programs  underway  to  seek  temporary 
program  exemptions. 

DOE  has  not  at  this  time  proposed  a 
regulation  giving  DOE  broad  authori- 
ty to  tailor  Section  215's  requiranents 
in  light  of  already  ongoing  "pro- 
grams," whether  or  not  those  pro- 
granu  were  required  or  permitted  by 
State  law.  This  is  due  to  the  belief 
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tlutt  much  tailoring  can  be  aocom- 
plisbed  within  the  terms  of  State 
Plans  and  temporary  program  exemp- 
tions as  weU  as  the  fact  that  Congress 
apparently  saw  no  reason  to  provide 
for  such  a  provision.  DOE.  however, 
solicits  comments  on  the  problem  of 
Incorporating  existing  programs,  both 
those  required  or  permitted  by  State 
law  as  well  as  those  begun  by  utilities 
on  their  own  initiative.  Into  the  RCS 
Program,  In 'order  to  determine  If  the 
proposed  regulations  are  sufficient  in 
this  respect  or  whether  additional  pro- 
visions are  necessary. 

VIL  SXTBPAKT  F— Fbdkral  Staitdbt  Au- 

THORTTT     AHD     ENTOBCXiaifT     PROVI- 
SIOIIS 

Section  219  of  NECPA  provides  pro- 
cedures to  instire  that  eligible  cvistom- 
ers  the  services  of  the  Residential 
Conservation  Service  Program  when  a 
State  or  nonregulated  utility  falls  to 
submit  an  acceptable  Residential  Con- 
servation Service  Flan  or  falls  to  Im- 
plement adequately  an  approved  Plan. 
The  Secretary  shall  invoke  the  Feder- 
al standby  authority  whenever  an  ac- 
ceptable plan  has  not  t>een  sutailtted 
by  a  State  or  nonregulated  utility 
within  the  requisite  time  or  whenever 
an  approved  plan  is  not  >^lng  ade- 
quately implemented  by  a  State  or 
nonregulated  utility.  If  a  nom-egulated 
utility  is  included  in  a  State  Plan  that 
is  not  approved  or  is  not  Implemented 
adequately,  however,  such  nonregulat- 
ed utility  shall  not  be  subject  to  the 
Residential  Conservation  Service  Plan 
promulgated  by  the  Secretary.  In 
those  cases  the  nonregulated  utility 
shall  prepare  and  submit  a  Residential 
Conservation  Service  Plan  as  required 
by  Subpart  D.  The  submission  of  that 
plan  shall  be  within  a  reasonable 
period  of  time  as  determined  by  the 
Secretary. 

Before  the  Secretary  can  determine 
that  a  State  Plan  is  not  being  imple- 
mented adeqiiately.  Section  219  of 
NECPA  accords  the  State  a  right  to 
notice  and  an  opportunity  for  a  public 
hearing.  Although  Section  219  does 
not  provide  nonregulated  utilities  an 
opportunity  for  a  right  to  notice  and  a 
public  hesirlng  before  the  Secretary 
determines  that  a  plan  is  being  imple- 
mented inadequately.  EKDE  is  not 
aware  of  any  reason  why  the  nonregu- 
lated utilities  should  be  treated  differ- 
ently. Accordingly.  DOE  intends  to 
treat  the  states  and  nonreguated  utili- 
ties in  the  same  manner  when  deter- 
mining the  adequacy  of  their  respec- 
tive Implementation  of  approved  Resi- 
dential Conservation  Service  Plans. 

Once  a  determination  is  made  that 
Federal  standby  authority  should  be 
implemented,  the  Secretary  shall  pro- 
mulgate a  plan  for  covered  regulated 
utilities  In  the  given  State  or,  by  order, 
require  nonregulated  utilities  to  pro- 
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mulgate  plans.  The  plans  promulgat- 
ed, or  ordered  to  be  promulgated,  by 
the  Secretary  pursuant  to  Section  219 
of  NECPA  will  t>e  consistent  with  the 
requirements  of  Subpart  B  and  C  or  D. 
as  appropriate. 

Section  219  of  NECPA  establishes 
procedures  for  enforcing  plans  pro- 
mulgated under  the  Secretary's  stand- 
by authority.  The  enforcement  provi- 
sions Include  a  $25,000  civil  penalty  for 
violations  of  requirements  of  plans 
promulgated  by  the  Secretary  or  of 
orders  issued  by  the  Secretary.  The 
enforcement  provisions  of  Section  219 
also  apply,  as  provided  In  Section 
216(h).  to  violations  by  public  utilities 
of  the  supply,  installation,  and  financ- 
ing prohibitions  of  Section  216. 

DOE  does  not  Intend  to  issue  more 
specific  regulations  concerning  the  in- 
vocation and  implementation  of  Feder- 
al standby  authority.  We  are  of  the 
opinion  that  it  will  be  preferable  for 
the  Secretary  to  be  able  to  respond  to 
his  Federal  standby  responsibility  on 
an  ad  hoc  basis. 

We  note  that  the  Environmental 
Protection  Agency  (EPA)  has  had  a 
similar  standby  authority  for  several 
years  under  the  Clean  Air  Act  amend- 
ments of  1970  and  has^ot  issued  regu- 
lations pursuant  to  that  authority. 
Nonetheless,  it  Is  DOE's  understand- 
ing that  EPA,  pursuant  to  Its  standby 
authority,  has  rejected  some  State 
plans  and  we  perceive  EPA's  actions  as 
precedent  for  the  Secretary's  decision 
to  not  issue  more  detailed  standby  reg- 
ulations pursuant  to  Section  219.  If  in- 
terested persons  believe  more  detailed 
regulations  are  appropriate,  their  com- 
ments and  suggestions  as  to  the  con- 
tent of  such  regulations  are  solicited. 

Vni.  SiTBPAKT  O— RsmWABLX 
RCSOURCS  iHSTALLATIOlf  AMD  MATERIAL 

Stahdards 

NECPA  requires  the  Secretary  to  de- 
termine if  nfety  and  efficiency  stand- 
ards are  necessary  for  "residential 
energy  conservation  measures,"  in- 
cluding renewable  resource  measures. 
If  such  standards  are  necessary.  E)OE 
must  prescribe  them  by  rule.  DOE  has 
examined  the  intended  use  of  renew- 
able resource  measures,  industry 
standards  (both  existing  and  those  in 
development)  and  the  potential  for 
consumer  dissatisfaction.  DOE  has 
also  examined  existing  Federal  Stand- 
ards, such  as  HUD'S  Minimum  Proper- 
ty Standard  (MPS). 

The  voluntary  standard  system  con- 
sisting of  industry,  labor,  code  offi- 
cials, and  consumers  is  represented  on 
the  Steering  Committee  for  Solar 
Energy  under  the  aegis  of  the  Ameri- 
can National  Standards  Institute 
(ANSI).  This  Committee  has  devel- 
oped and  is  continuing  to  develop  at 
tm  accelerated  pace  standards  to  meet 
the  needs  for  solar  technology  and 


solar  purchasers.  Within  this  frame- 
woric  testing  and  certification  pro- 
grams are  now  being  developed  to  es- 
tablish a  uniform  rating  procedure 
and  methods  for  presentation  includ- 
ing product  labels. 

DOE  is  currently  developing  a  Model 
Dociuient  for  Code  Officials  on  Solar 
Heating  and  Cooling  of  Buildings. 
'This  comprehensive  document  will  ad- 
dress installation,  materials  and  other 
subjects  covered  in  building  codes  re- 
lating to  solar  energy.  Although  in- 
tended to  be  adopted  by  States  and  lo- 
calities DOE  will  consider  amending 
this  rule  to  require  adherence  to  the 
Model  Dociunent. 

Based  on  the  analysis  of  these  var- 
ious factors.  DOE  has  determined  that 
the  HUD  MPS  adequately  covers  both 
the  material  and  installation  stand- 
ards for  solar  domestic  hot  water  and 
active  solar  space  heating  systems  (in- 
cluding combinations  thereof).  The 
solar  energy  indtistry  is  currently  de- 
veloping labeling  criteria  and  perform- 
ance standards.  When  adopted  by  the 
industry  these  will  be  examined  for 
adequacy  and  may  be  adopted  as 
amendments  to  this  rule.  DOE  felt 
that  the  presence  and  acceptance  of 
the  HUD  MPS  represented  adequate 
consimier  protection  and  procedural 
standards  for  this  solar  equipment 
The  HUD  MPS  addresses  perform- 
ance, saf^y  and  Installation  consider- 
ations and  represents  an  adeqiiate, 
comprehensive  standard  for  the  pur- 
pose of  these  rules.  One  exception  to 
this  sUtement  is  the  HUD  MPS's  fail- 
ure to  address  solar  thermosiphen  hot 
water  heaters.  DOE  has  not  yet  devel- 
oped standards  for  these  devices  and  a 
section  of  the  rules  is  reserved  for 
these  standards. 

The  HUD  BCPS  provides  that  certain 
exceptions  or  alternative  approaches 
to  the  prescriptions  therein  are  accept- 
able if  approved  by  HUD.  The  HUD 
MPS.  however,  was  developed  as  a 
standard  for  HUD  programs,  and  it  is 
appropriate  for  HUD  to  grant  excep- 
tions from  its  standards.  The  Residen- 
tial Conservation  Service  (RCS)  pro- 
gram, however,  is  not  a  HUD  program, 
and  HUD  U  not  Involved  in  its  imple- 
mentation, thus,  it  would  be  Inappro- 
priate for  HUD  to  grant  exceptions 
from  standards  for  the  RCS  program. 
Accordingly.  DOE  has  provided  in 
1456.702  that  provisions  in  the  HUD 
MPS  that  allow  for  exceptions  or  al- 
ternatives approved  by  HUD  to  do  not 
apply  imder  the  RCS  program.  DOE 
solicits  comments  on  this  approach 
and  any  alternatives. 

Voluntary  consensus  standards  for 
wind  systems  are  now  being  developed. 
DOE  supports  the  development  of 
these  standards.  Prematiire  implemen- 
tation of  Federal  standards  may  inhib- 
it development  of  wind  systems  and 
result  in  unnecessary  price  Increases. 


However,  wind  energy  systems  present 
unique  problems  of  safety.  Involving 
both  the  device  itself  and  its  location. 
Therefore,  DOE  has  developed  stand- 
ards related  to  siting  criteria  and  wind 
machine  characteristics.  In  developing 
these  criteria,  DOE  considered  infor- 
mation available  from  Rocky  Flats 
Lab  and  various  States  offering  tax  in- 
centives for  wind  energy  systems. 

Passive  solar  space  heating  and  cool- 
ing systems  present  special  problems. 
First,  it  is  a  developing  technology, 
and,  as  noted  above  with  respect  to 
wind  systems,  premature  Federal 
standards  could  Inhibit  the  growth  of 
this  field  as  well  as  unnecessarily  in- 
crease costs.  Second,  there  are  numer- 
ous different  devices  which  vary  great- 
ly in  cost,  heating/cooling  output,  and 
methodology.  These  factors,  DOE  be- 
lieves, militate  against  prescribing  any 
standard  for  Installation  or  materials 
for  passive  systems  at  this  time.  DOE 
is  continuing  research  in  this  area  and 
intends  in  the  future  to  prescribe 
standards  for  at  least  some  passive  sys- 
tems. E>OE  solicits  comments  on  this 
approach  and  any  alternatives. 

Swimming  pool  heaters  using  non- 
renewable fuels  or  sources  of  energy 
are  common  in  certain  areas  of  the 
UJ3.  The  use  instead  of  solar  energy  to 
heat  pools  can  result  In  significant 
energy  savings  in  such  areas.  EKDE  has 
not  yet  detennlned  what  standards  are 
necessary  for  this  technology.  Re- 
seach,  however,  is  continuing,  and 
DOE  intends  to  prescribe  a  standard 
for  solar  swimming  pool  heaters  in  the 
future.  DOE  solicits  comments  relative 
to  solar  swimming  pool  heaters. 

IX.  Subpart  H— Ehergy  Cohskrvatioh 
Material  Standards 

backoroumd: 

NECPA  requires  the  Secretary  of 
Energy  to  develop  and  publish  stand- 
ards that  he  determines  are  necessary 
to  assure  the  safety  and  effectiveness 
of  materials  and  products  designated 
in  NECPA  as  "residential  energy  con- 
servation measrues". 

In  developing  proposed  standards 
for  these  materials  and  products.  DOE 
has  drawn  upon  work  conducted  by 
the  National  Bureau  of  Standards 
(NBS)  under  a  DOE  contract.  This 
work  was  begim  as  part  of  the  Weath- 
erlzatlon  Program  in  1975.  E>OE  has 
accepted  most  of  the  recommenda- 
tions contained  in  the  National 
Bureau  of  Standards  Technical  Note 
982  entitled  Cnteria  for  Retrofit  Mate- 
rials and  Product*  for  Weatherization 
of  Residences  (September  1978).  The 
original  version  of  this  NBS  report. 
NBSIR-75-795.  issued  in  1975.  was 
subjected  to  extensive  public,  industry 
and  government  review.  The  revised 
recommendations  contained  in  NBS 
Technical  Note  982  are  based  on  avail- 
able   technical    information    on    the 
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properties  and  performance  of  retrofit 
materials  and  products. 

The  proposed  rules  also  reflect  the 
contribution  of  several  other  Federal 
agencies.  Following  the  establishment 
of  rules  for  the  Weatherization  Assist- 
ance Program  for  Low-Income  Per- 
sons. (Federal  Register  June  1,  1977), 
DOE  reviewed  the  standards  for 
weatherization  materials  contained  in 
those  rules.  DOE  concluded  that  some 
of  those  standards  failed  to  provide 
adequate  test  methods,  specifications 
for  certain  types  of  Insulation  material 
did  not  exist  and  that  there  were  con- 
flicts where  two  or  more  standards 
were  cited  for  the  same  insulation  ma- 
terial. Therefore,  an  Informal  inter- 
agency committee,  comprised  of  repre- 
sentatives from  DOE,  the  NBS.  De- 
partment of  Commerce,  the  Depart- 
ment of  Housing  and  Urban  Develop- 
ment, the  Consumer  Product  Safety 
Commission,  the  National  Fire  Preven- 
tion and  Control  Administration,  the 
Federal  Trade  Commission,  and  the 
General  Services  Administration,  was 
formed  for  the  purpose  of  reviewing 
further  weatherization  material  speci- 
fications. This  Interagency  committee, 
following  its  consideration  of  alterna- 
tive standards,  concluded  that  the 
specifications  should  be  amended  to 
remove  inconsistencies  in  the  Federal 
speclflatlons  cited,  to  eliminate  refer- 
ences to  IrrelevEuit  requirements  in  the 
federal  specifications,  and  to  Include 
recently-developed  fire*  safety  test 
methods. 

In  November  1978,  DOE  Issued  a 
technical  report  entitled  Material  Cri- 
teria and  Installation  Practices  for  the 
Retrofit  Application  of  Iruulation  and 
Other  Weatherization  Materials 
(DOE/CS-0051).  The  technical  report, 
which  was  announced  in  the  Federal 
Register  (November  16,  1978),  solicit- 
ed written  comments  on  the  recom- 
mended material  criteria  and  installa- 
tion practices  for  materials  and  prod- 
ucts suitable  for  residential  retrofit 
application.  The  comments  which 
DOE  has  received  were  reviewed  and 
considered  in  drafting  the  proposed 
regulations  on  material  standards. 

SCOPE  OF  THE  PROPOSED  RIGITLATIONS: 

The  standards  being  regulation 
apply  to  the  following  materials  and 
products  or  components  thereof: 

•  Celluloslc  or  wood  fiber  loose-fill 
thermal  insulation. 

•  liiineral  fiber  loose-fill  thermal  in- 
sulation. 

•  Mineral  fiber  blanket  or  batt  ther- 
mal insulation. 

•  Vermicullte  thermal  insulation. 

•  Perllte  thermal  insulation. 

•  Polystyrene  thermal  insiilation 
board. 

•  Polyurethane  and  polylsocyanur- 
ate  thermal  insulation  board. 
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•  Urea  formaldehyde  foam  Insula- 
tion. 

9  Aluminum  foil  reflective  Insula- 
tion. 

•  Storm  windows  (aluminum,  wood, 
and  rigid  vinyl  frame). 

•  Storm  and  thermal  doors. 
«  Caulks  and  sealants. 

•  Heat  absorbing  and  heat-reflective 
glazing. 

•  Heating  and  air  conditioning  duct 
Insulation. 

•  Water  heater  insulation. 

•  Load  management  devices. 

•  Clock  thermostats. 

•  Aspects  of  Multlglazed  Insulating 
glass  units  for  windows  and  doors. 

•  Automatic  vent  damper  devices 
for  use  with  gas-fired  furnaces  (electri- 
cally, mechanically  and  thermally  acti- 
vated). 

•  Vent  dampers  for  oil-fired  fur- 
naces. 

•  Automatic  gas  ignition  systems. 

•  Replacement  oil  burners. 

•  Replacement  gravity  and  forced 
air  central  gas  furnaces. 

•  Replacement  gas-fired  low  pres- 
sure steam  and  hot  water  boilers. 

•  Replacement  oU-flred  central  fur- 
naces. 

•  Replacement  oO-fired  boiler  as- 
semblies. 

•  Replacement  Heat  Pumps. 

TBCHinCAL  ISSUES 

A  guiding  principle  in  the  prepara- 
tion of  these  material  and  product 
standards  has  been  to  use  either  exist- 
ing Federal  specifications  or  commer- 
cial standards  wherever  they  ade- 
quately address  the  question  of  safety 
and  effectiveness.  The  Federal  specifi- 
cations used  were  originally  promul- 
gated by  the  VS.  General  Services  Ad- 
ministration (QSA)  for  government 
procurement  only. 

The  following  OSA  Federal  Specifi- 
cations were  used  in  whole  or  in  part: 

•  HH-I-52  IE— Federal  Specification 
for  Mineral  Fiber  Blanket/Batt  Insu- 
lation. 

•  HH-I-1030A— Federal  Specifica- 
tion for  Bffineral  Fiber  Loose-Fill  Insu- 
lation. 

•  HH-I-515D— Federal  Specification 
for  Wood  Fiber,  or  Celluloeic  Loose- 
Fill  Insulation. 

•  HH-I-574B— Federal  SpecificaUon 
for  Perllte  Insulation. 

•  HH-I-585C— Federal  Specification 
for  Vermiciillte  Insulation. 

•  HH-I-524B— Federal  ^>eciflcaUon 
for  Polystyrene  Insulation  Board. 

•  HH-I-530A— Federal  Specification 
for  Polyurethane  and  Polylsocyanur- 
ate  Insulaticm  Board. 

•  HH-I-12S2B— Federal  Specifica- 
tion for  Aluminum  Foil  Reflective  In- 
sulation. 

•  TT-P-00791B— Federal  apecUicMr 
tion  for  Putty.' 


■Used  In  whole. 
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•  TT-O-410E>— Federal  Specification 
for  Glazing  Compound.  ■ 

•  TT-C-00598C— Federal  Specifica- 
tion for  Oil  and  Resin  Base  Caulks.' 

•  TT-S-O0230C— Federal  Specifica- 
tion for  Acrylic  Sealant.' 

•  TT-S-001657— Federal  Specifica- 
tion for  Butyl  Rubber  Sealant. ' 

•  TT-S-00230C— Federal  Specifica- 
tion for  chlorosulphonated  Polyethyl- 
ene Sealant.  ■ 

•  TT-S-00227E— Federal  Specifica- 
tion for  Polysulfide  Multicomponent 
Sealant.' 

•TT-S-001543A— Federal  Specifica- 
tion for  Silicone  Sealant. ' 

Commercial  standards  and  test 
methods  cited  in  this  proposal  were 
drawn  from  the  following  sources: 

•  American  Society  for  Testing  and 
Materials  (ASTM)  standard  specifica- 
tions. 

•  American  National  Standards  In- 
stitute (ANSI)  product  standards. 

•  Underwriter  Laboratory  (UL) 
product  standards. 

•  Industry  standards  of  trade  associ- 
ations (such  as  the  National  Wood- 
work Manufacturers  Association  or 
the  National  Electric  Manufacturers 
Association). 

The  American  Society  for  Testing 
and  Materials  (ASTM)  is  a  scientific 
and  technical  organization  that  estab- 
lishes voluntary  consensus  standards 
for  materials  and  products.  ASTM  op- 
erates through  approximately  120 
technical  committees  and  sponsors 
more  than  125  research  projects  to  de- 
velop new  test  methods  and  material 
standards  and  to  improve  existing  test 
methods  and  standsutls.  ASTM  has  de- 
veloped more  than  5,200  standard  test 
methods.  ASTM  members  are  engi- 
neers, scientists  and  skilled  techni- 
cians. Private  firms,  government  agen- 
det.  as  well  u  individual  member- 
ships, are  recognized. 

The  American  National  Standards 
Institute  (ANSI)  is  a  voluntary  feder- 
ation whose  purpose  is  to  bring  to  bear 
on  standardization  needs  the  coopera- 
tive efforts  of  commerce  and  industry, 
standards-developing  organizations, 
and  consuimer  interests.  ANSI  also 
provides  a  recognized  mechanism  in 
the  United  States  for  establishing  con- 
sensus standards.  This  consensus 
mechanism  reqiiires  that  every  pro- 
posed standard  submitted  to  ANSI  for 
approval  be  subjected  to  a  period  of 
public  review  and  comment.  During 
this  period  any  Interested  person  may 
obtain  a  copy  of  the  draft  and  submit 
comments  which  miut  be  considered 
by  the  originating  committee.  ANSI's 
Board  of  Standards  Review  then  de- 
termines, on  the  basis  of  evidence  pre- 
sented. If  national  consensus  exists. 

Underwriter  Laboratory  is  a  not-for- 
profit  independent  orgmnlzation  for 
testing  products  for  public  safety.  It 
maintains   and   operates   laboratories 
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for  examining  and  testing  of  devices, 
systems,  and  materials  to  determine 
their  relation  to  life,  fire  and  casualty 
hazards. 

Some  of  the  proposed  standards  con- 
tain new  provisions  that  are  not  drawn 
from  either  Federal  Specifications  or 
commercial  standards.  The  procedure 
for  determining  settled  density  of  cel- 
lulosic  loose-fill  Insulation  Is  an  exam- 
ple of  such  a  new  provision. 

oirrsaxHCKS    BrrwKui    doi    proposkd 

STAKDAItOS  AHD  OSA  rEDKRAL  SPBCinCA- 

noNS 

Materials  used  for  thermal  insula- 
tion should  meet  requirements  for 
thermal  resistance, '  fire  safety,  non- 
corroslveness,  and  resistance  to  mois- 
ture absorption,  odor-emlsslon  and 
fungi.  Although  OSA  Federal  Specifi- 
cations are  available  which  contain  re- 
quirements for  most  of  these  material 
properties,  the  OSA  Federal  Specifica- 
tions for  mineral  fiber  loose-fUl  and 
mineral  fiber  blanket  insulation  do  not 
contain  standards  for  resistance  to 
fungi  and  odor.  The  DOE  standards, 
however,  do  contain  these  provisions. 

The  following  Federal  Specifications 
currently  require  that  the  fire  per- 
formance of  the  various  Insulation  ma- 
terials be  evaluated  according  to  the 
test  procedures  described  in  ASTM 
E84  "Surface  Burning  Characteristics 
of  Building  litoterials":  MH-I-521E 
(Mineral  Fiber  BlankeU/Batts):  HH-I- 
1030A  (Mineral  Fiber  Loose-FiU):  HH- 
I-524B  (Polystyrene  Board).  The  NBS. 
which  Is  the  recognized  fire  safety  re- 
search arm  of  the  federal  government, 
has  judged  that  there  are  certain  insu- 
lation applications  for  which  the 
ASTM  E84  test  method  does  not  ade- 
quately assess  the  response  of  insula- 
tion to  flame  and  heat.  The  NBS  has 
therefore  recently  developed  two  new 
fire  safety  test  procedures:  the  critical 
radiant  flux  test  and  the  smoldering 
combustion  test.  The  G8A  has  Includ- 
ed these  two  test  methods  in  Its  speci- 
fication for  Cellulosic  Loose-fill  Insu- 
lation. Era-I-51SD.  The  proposed  DOE 
standards  differ  from  existing '  OSA 
Federal  Specifications  In  that  the 
DOE  standards  also  require  these  tests 
for  mineral  fiber  loose-fill  and  blanket 
insulation  and  aluminum  foil  reflec- 
tive insulation.  The  proposed  DOE 
standards  for  Polystyrene,  Polyxire- 
thane,  and  Polyisocyanurate  Insula- 
tion Board  also  require  the  smoldering 
combustion  test  whereas  the  OSA 
Federal  Specifications  for  these  mate- 
rials do  not  DOE  believes  that  the 
smoldering  combustion  test  is  neces- 
sary to  assure  the  fire  safety  of  these 
materialfe. 


■The  thermal  resisUnoe  of  a  given  piece 
of  tasnlsttcm  is  destgnsted  is  its  "R-value". 

*OOK  has  been  informed  that  OSA  will  be 
propostng  the  same  chaoces  in  its  Federal 
Spedflcatlons, 
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•  Mineral  Fiber  Blanket  Insulation 
After  consulting  with  the  staffs  of 

the  Consumer  Product  Safety  Com- 
mission (CPSC),  OSA.  and  the  FTC. 
DOE  is  proposing  regulations  with  re- 
spect to  fire  safety  of  mineral  fiber 
blanket/batt  Insulation  (Including  fi- 
brous glass)  tiiat  are  consistent  with 
the  positions  of  these  agencies.'  The 
CPSC  has  considered  the  alleged  risk 
of  Injury  from  fire  associated  with  the 
membrane  covering  of  fibrous  glass  In- 
sulation in  Petition  CP-ll-l  (Metro- 
politan Denver  District  Attorney's 
Consumer  Office  in  re:  Hazards  in 
Home  Insulation).  The  CPSC  decided 
that,  based  on  available  information, 
an  unreasonable  risk  of  injury  form 
fire  Is  not  associated  with  the  mem- 
brane-covering of  mineral  fiber  blan- 
ket/batt insulation  and  that  a  manda- 
tory standard  is  not  necessary  for  the 
covering. 

While  the  proposed  standards  do  not 
require  the  membrane  covering  for 
mineral  fiber  blanket/batt  insulation 
to  be  tested  for  fire  resistance.  DOE 
will  consider  any  evidence  of  Incidents 
Involving  fires  in  which  membrane- 
backed  mineral  fiber  insulation  was  a 
contributing  factor  and  solicits  com- 
ments on  this  Issue.  However,  mineral 
fiber  blanket  Insulation  that  requires 
breather  papers  for  application  pur- 
poses is  required  to  be  fire-resistant, 
because  breather  papers  are  exposed 
after  Installation. 

•  Mineral  Fiber  Loose-Pill  Insula- 
tion 

The  DOE  Is  currently  developing  a 
new  procedure  for  determining  the 
design  density  of  mineral  fiber  loose- 
fill  insulation.  Density  determination 
is  Important  because  other  material 
properties,  such  as  thermal  resistance, 
vary  with  density.  The  current  OSA 
specification  for  mineral  fiber  loose- 
fUl  insulaUon  (HH-I-1030A)  contains  a 
procedure  for  density  measurement 
which  does  not  account  for  the  effects 
of  settling.  DOE  believes  that  the  new 
procedure  will  measure  densities  of 
mineral  fiber  loose-fill  insulation  more 
accurately  than  the  OSA  procedure. 
The  test  procedure  will  be  proposed 
for  public  comment  at  a  later  date. 

•  Cellulosic  or  Wood  Fiber  Looae- 
PiU  Insulation 

-Federal  Specification  HH-I-515D. 
which  superseded  HH-I-515C  on  June 
15.  1978.  is  the  ciurent  OSA  specifica- 
tion for  loose-fill  cellulosic  insulation. 
It  contains  physical  property  require- 
ments for  thermal  resistance,  fire 
safety,  corrosion-resistance,  resistance 
to  moisture  absorption,  odor  emission 
and  fungi,  and  a  procedure  for  deter- 
mining settled  density.  Fire  safety 
tests  required  by  HH-I-51SD  are  the 
critical  radiant  flux  and  smoldering 
combustion  test.  The  Department  of 
Housing  and  Urban  Development  cur- 


rently uses  HH-I-S15D  as  the  Mini- 
mum Property  Standard  for  cellulosic 
insulation.  The  previous  Federal  Spec- 
if icaUon  (HH-I-515C)  required  a  dif- 
ferent fire  safety  test  method  (ASTM 
E  84)  and  corrosion-resistance  test. 

On  July  11,  1978,  the  Emergency  In- 
terim Consumer  Product  Safety 
Standard  Act  of  1978.  Pub.  L.  95-319. 
became  law.  This  legislation  amended 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  ieq.)  by  adding  section 
35  that  required  the  CPSC  to  issue  an 
interim  consumer  product  safety 
standard  for  cellulosic  insulation, 
based  on  the  requirements  for  flame 
resistance  and  corroslveness  in  the 
OSA  specification  HH-I-515C.  Pub.  L. 
95-319  modified  flame  spread  classifi- 
cation to  Class  25  only  using  the 
screen  correction  factor  required  in 
ASTM  C739-77.  Pursuant  to  the  stat- 
ute, the  CPSC  published  on  August  8, 
1978.  the  interim  consumer  product 
safety  standard  addressing  the  flam- 
mability  and  corroslveness  of  cellulose 
insulation  (43  FR  35240).  The  interim 
standard  applied  to  all  cellulosic  insu- 
lation manufactured  after  September 
7,  1978. 

The  Emergency  Interim  Consumer 
Product  Safety  Standard  Act  of  1978 
also  provides  that,  until  a  final  con- 
sumer product  safety  standard  is  in 
effect,  the  CPSC  must  publish  for 
public  conunent  any  amendments  to 
the  interim  standard  the  OSA  issues 
that  supersedes  the  requirements  for 
fire  resistance  and  corroslveness  in 
Federal  Specification  HH-I-515C.  The 
OSA  has  informed  the  CPSC  that,  ef- 
fective June  15,  197tf.  it  has  iussued 
OSA  Specification  HH-I-515D.  Since 
this  specification  contains  require- 
ments for  fire  resistance  and  corroslve- 
ness for  cellulosic  insulation  that  su- 
persede the  requirements  in  HH-I- 
515C,  the  CPSC  Is  required  to  publish 
the  fire  resistance  and  corroslveness 
provisions  of  HH-I-515D  as  a  proposed 
amendment  to  the  interim  standard 
and  receive  comments  thereon.  Com- 
ments on  the  CPSC  proposed  amend- 
ment to  the  interim  standard  will  be 
completed  in  June  1979  and  CPSC  ex- 
pects to  publish  the  final  standards  in 
September  1979. 

To  assure  conformance  between 
DOE  and  CPSC  proposed  standards 
for  loose-fUl  cellulosic  insulation,  this 
proposed  rule  contains  requirements 
for  fire  safety,  corrosion-resistance, 
and  a  procedure  for  determining  set- 
tled density  that  are  identical  to  those 
in  the  CPSC  proposal.  The  proposed 
standard  for  ceUulosic  or  wood  fiber 
insulation  contains  a  requirement  for 
flame  resistance  permanency  which  is 
designated  "reserved."  According  to 
the  CPSC.  questions  have  emerged 
about  the  life  span  of  boric  acid,  the 
flame  retardant  most  commonly  used 
in  cellulosic  insulation.  There  is  cur- 
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rently  no  satisfactory  method  for  test- 
ing the  flame  spread  permanency  of 
cellulosic  or  wood  fiber  insulation.  The 
proposed  DOE  standard  indicates  that 
such  a  test  is  "to  be  determined."  The 
other  material  standards  for  loose-fill 
cellulosic  insulation  (thermal  resis- 
tance, and  resistance  to  odor  emission, 
moisture  absorption,  and  fungi)  con- 
tained in  this  proposed  rule  will  be  un- 
affected by  the  CPSC  actions. 

DOE  Is  proposing  in  this  regulation 
a  new  procedive  for  determining  the 
settled  density  of  cellulosic  loose-fiU 
insulation,  called  the  "cyclone-shaker" 
method.  Density  determination  Is  im- 
portant because  other  material  prop- 
erties, particularly  thermal  resistance, 
vary  with  density.  The  current  OSA 
specification  (HH-I-515D)  contains  a 
procedure  that  requires  28  days  to 
run.  DOE  believes  that  its  proposed 
procedure  of  much  shorter  duration 
measures  density  with  equal  accuracy. 

•  Urea-Formaldehyde  Foam  Insula- 
tion 

Following  the  advice  of  the  inter- 
agency task  force  on  material  stand- 
ards. DOE  has  developed  a  material 
standard  for  Urea-formaldehyde  (UF) 
foam  Insulation.  There  are  two  prob- 
lems associated  with  the  use  of  UF 
foam  insulation. 

•  Fomuddehyde  vapor  is  sometimes 
given  off  in  small  quantities  from  UF 
foam  insulation.  This  vapor  has  a  nox- 
ious odor  and  can  irritate  the  eyes  and 
respiratory  tract.  The  health  effects 
from  exposiire  to  a  particular  level  of 
formaldehyde  vapor  vary  greatly  from 
person  to  person. 

•  UF  foam  shrinks  during  setting, 
reducing  the  Insvilatlon's  thermal  re- 
sistance. The  shrinkage  rate  and  its 
effect  on  thermal  resistance  reduction 
have  been  estimated  by  the  NBS  and 
the  method  for  determining  thermal 
resistance  adjusts  for  this  effect.  In 
addition,  a  DOE  study  is  underway  to 
measure  the  shrinkage  rate  of  UF 
foam  Insulation  and  its  effect  on  ther- 
mal resistance. 

DOE  has  several  studies  vmderway 
to  determine  the  factors  which  may 
contribute  to  the  release  of  formalde- 
hyde vapor  in  houses  Insulated  with 
UF  foam.  Sufficient  data  has  already 
been  obtained  to  link  this  formalde- 
hyde problem  to  several  q>eclf ic  fac- 
tors: 

•  Excessive  free  formaldehyde  con- 
tent of  the  resin 

•  Improper  ratio  of  resin  to  foaming 
agent 

•  Installation  under  improper  tem- 
perature conditions 

•  Installation  In  improper  locations. 

The  DOE  believes  that  these  prob- 
lems are  preventable  by  means  of  ade- 
quate material  standards  and  installa- 
tion requirements.  The  standards  for 
UF  foam  insulation  contained  in  these 
rules,  which  are  identical  to  the  Cana- 
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dlan  X7F  Foam  Standard,  are  proposed 
as  interim  standards  pending  comple- 
tion of  the  above-mentioned  DOE 
studies.  The  Canadian  standard  is 
used  because  the  Canadian  Govern- 
ment has  reported  a  significantly 
lower  rate  of  formaldehyde  vapor  inci- 
dents than  have  been  reported  in  the 
United  States.  However,  if  we  find  sub- 
stantial evidence  of  significant  health 
problems  with  this  standard.  It  will  be 
removed  from  our  rules.  We  seek  com- 
ments on  this  approach. 

FIRE  SAFETT  TESTS 

The  three  fire  safety  requirements 
contained  in  these  proposed  standards 
are:  Critical  radiant  flux,  smoldering 
combustion,  and  surface  burning  char- 
acteristics. The  NBS  has  recently  de- 
veloped test  methods  for  the  first  two 
requirements.  The  ASTM  test  method 
for  determining  surface  burning  char- 
acteristics (ASTM  E84)  has  been  Jn 
use  for  several  years. 

Critical  radiant  flux  is  the  level  of 
incident  radiant  heat  energy  on  the  in- 
sulation below  which  flames  i6i]l  cease 
to  propagate.  For  insulation  used  in 
open  attic  floors  the  critical  radiant 
flux  should  be  equal  to  or  greater  than 
0.12W/cm*.  The  critical  radiant  flux 
should  be  determined  by  the  attic 
floor  radiant  panel  test  procedure  de- 
scribed in  S456.803(dK3)  of  these  pro- 
posed regulations.  This  test  method 
provides  a  basis  for  evaluating  the  sur- 
face flame  spread  behavior  of  attic 
floor  insulation  in  a  building  attic 

The  smoldering  combustion  test  de- 
termines the  tendency  of  the  insula- 
tion to  support  and  propagate  smol- 
dering combustion  subsequent  to  ex- 
posure to  a  standard  localized  ignition 
source.  The  smoldering  combustion 
test  procedure  is  described  in 
9  456.803(dX4)  of  these  proposed  regu- 
lations. 

The  ASTM  E  84-77  flame  spread 
test  method  should  be  the  basis  for 
evaluating  surface  burning  character- 
istics. This  test  method  is  recommend- 
ed for  polystyrene,  polyurethane.  and 
polsisocyanurate  insulation  board,  and 
aluminum  foil  insulation. 

Products  Not  Coverkd  by  Femral 
Sfbcdtcatioms  or  Staitdards 

There  are  no  Federal  Specifications 
or  Standards  for  the  following  prod- 
ucts: 

•  Storm  and  thermal  doors 

•  Storm  and  thermal  windows 

•  Clock  thermostats 

•  Multiglazed  Instilatlng  glass  units 
for  windows  and  doors 

•  Heat  absorbing  and  heat-reflective 
glazing 

•  Heat  pumps 

•  Load  management  devices 

•  Vent  dampers 

•  Automatic  gas  ignition  devices 

•  Replacement  oil  burners 
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•  Replacement  central  gas  and  oil- 
fired  furnaces,  and 

•  Replacement  boilers 

The  accepted  Industry  standards  for 
storm  doors  and  windows,  thermal 
doors,  and  clocli  thermostats  are  pro- 
posed for  adoption  by  DOE.  The  DOE 
is  proposing  to  adopt  existing  Ameri- 
can National  Standards  Institute 
(ANSI)  standard  for  automatic  vent 
dampers  on  gas,  automatic  gas  ignition 
devices,  oil  burners,  replacement  cen- 
tral gas  and  oil-fired  furnaces,  and 
boilers.  A  proposed  Underwriters  Lab- 
oratory standard  is  proposed  for  heat 
pumps  and  vent  dampers  on  oil-fired 
appliances.  DOE  is  proposing  a  pro- 
posed ASTM  standard  for  the  sealant 
on  organically  sealed  multiglazed  insu- 
lating glass  units. 

No  Federal  specification  or  standard 
and  no  commercial  standard  exists  for 
load  management  devices.  DOE  Is  pro- 
posing performance  criteria  for  such 
devices,  including  requirements  that 
the  devices  have  Underwriters  Labora- 
tory approval  and  be  accepted  by  the 
local  electric  utility,  in  lieu  of  specific 
material  standards.  Conmients  are  so- 
licited on  this  approach  and  its  suffi- 
ciency. 

"With  respect  to  weatherstripplng 
and  glazing  compounds,  EKDE  has  de- 
termined that  no  standard  Is  necessary 
for  the  RCS  program  as  commercially 
available  materials  are  suitable. 

With  respect  to  pipe  Insulation  and 
energy  usage  display  meters.  E>OE  has 
not  yet  determined  whether  standards 
under  the  RCS  program  are  necessary. 
Comments  on  this  are  solicited. 

Finally,  with  respect  to  thermal  win- 
dows, EMDE  believes  that  standards  are 
necessary.  We  are  evaluating  various 
existing  consensus  or  voluntary  prod- 
uct standards  for  Inclusion  in  the  final 
rule.*  We  seek  comments  on  what 
standards  are  appropriate  for  thermal 
windows. 

X.  Subpart  I— Eitirct  Conskrvatioit 
Installation  Standards 

BACKGROUND 

NECPA  requires  DOE  to  promulgate 
standards  which  the  Secretary  deter- 
mines to  be  necessary  to  assure  the 
safe  and  effective  Installation  of  mate- 
rials and  products  designated  in  the 
Act  as  "residential  energy  conserva- 
tion measures." 

In  order  to  carry  out  the  task  for  de- 
veloping the  necessary  Installation 
standards,  an  informal  Interagency 
committee  was  established  which  in- 
cluded staff  from  DOE,  the  National 
Bureau  of  Standards  (NBS),  the  Con- 
sumer Products  and  Safety  Conwiis- 
sion  (CPSC).  and  the  Federal  Trade 


*In  p&rtlCTilar.  we  are  considering  adop- 
tion of  AAMA  Standard  lS02-«-1977.  (Vol- 
untary Standards  and  tests  of  Thermal  Per- 
formance of  Residential  Insulating  Win- 
dows and  Sliding  Olaas  Doors.  )m 
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Commission  (FTC).  This  Committee 
conducted  an  intensive  search  for  ex- 
isting standards  for  the  installation  of 
these  materials  and  concluded  that 
the  few  which  existed  were  not  ade- 
quate to  ensure  the  safety  and  effec- 
tiveness of  the  installed  materials. 
However,  in  the  course  of  this  re- 
search it  was  determined  that  various 
manufacturers  and  trade  associations 
had  developed  installation  Instructions 
and  recommendations  for  their  prod- 
ucts. The  Committee  evaluated  these 
but  concluded  that  in  many  cases  they 
did  not  sufficiently  address  areas 
which  the  Committee  felt  were  neces- 
sary to  assure  the  safety  and  effective- 
ness of  Installations.  Nevertheless, 
since  these  guidelines  contained  much 
relevant  information,  they  were  used 
as  a  cornerstone  for  the  Installation 
Practices  proposed  herein.  These 
guidelines  are  available  in  DOE's 
Docket  Pile. 

The  Committee's  task  of  developing 
comprehensive  Installation  Practices 
for  insulation  materials  was  especially 
difficult  since  there  exist  no  standard- 
ized criteria  by  which  to  determine 
what  constitutes  proper  or  Improper 
installation.  Furthermore,  mauiy  Issues 
which  relate  to  the  safety  and  effec- 
tiveness of  Installations  remain  unre- 
solved even  though  extensive  and 
varied  research  has  been  conducted  in 
both  the  public  and  private  sectors.  To 
a  large  extent  this  is  due  to  the  com- 
plexity of  building  behavior  which  ap- 
pears to  be  shaped  by  environmental 
variables  and  occupant  lifestyle  as  well 
as  the  building  components  them- 
selves. The  changes  which  take  place 
in  a  building  when  insulation  is  added 
have  been  difficult  to  predict.  Certain 
procedures,  such  as  the  addition  of 
vapor  barriers,  blocking,  or  ventila- 
tion, may  prevent  the  occurrence  of 
some  undesirable  effects  but  much 
controversy  exists  over  when  such 
measures  are  necessary.  The  Commit- 
tee has  made  a  number  of  technical 
determinations  on  the  basis  of  existing 
research  results  to  produce  Installa- 
tion Practices  directed  at  minimizing 
the  occurrence  of  undesirable  effects 
while  maximizing  safety  and  effective- 
ness. These  determinations  are  dis- 
cussed in  further  detail  below,  in  the 
section  entitled  "Technical  Issues." 

DOE  originally  released  certain  of 
its  recommended  Installation  Prac- 
tices in  Novemlwr  1978  in  a  Technical 
Report  entitled  "Material  (>lteria  and 
Installation  Practices  for  the  Retrofit 
Application  of  Insulation  and  Other 
Weatherization  Materials"  (DOE/CS- 
0051).  This  Technical  Report,  which 
was  announced  in  the  Federal  Regis- 
ter (November  16.  1978).  solicited  writ- 
ten comments  from  interested  parties. 
Written  comments  which  were  re- 
ceived prior  to  January  30,  1979.  have 
been  evaluated  by  the  Committee  and 


responses  have  t>een  sent  to  the  appro- 
priate group.  The  Practices  contained 
herein  reflect  many  of  the  substantive 
comments  (See  "Technical  Issues" 
below). 

PROPOSED  REOULATIONS 

Installation  Practices  are  proposed 
in  this  regulation  for  the  Residential 
Conservation  Service  Program  for  the 
following  materials  and  products: 

•  Organic  and  mineral  fiber  loosefill 
thermal  insulation 

•  Mineral  fiber  batts  and  blanket 
thermal  insulation 

•  Organic  cellular  rigid  board  ther- 
mal Insulation 

•  Mineral  cellular  loosefill  thermal 
insulation 

•  Reflective  insulation 

•  Storm  windows,  thermal  windows, 
multiglazing  units,  heat  absorbing/ 
heat  reflective  glazing,  and  storm 
doors  and  thermal  doors 

•  Clock  thermostats 

•  Insulation  on  gasfired,  oilfired, 
and  electric  resistance  water  heaters 

•  Repltu^ment  oil  burners 

DOE  made  a  technical  determina- 
tion with  respect  to  organic  and  min- 
eral fiber  loosefill  materials  to  include 
these  in  a  single  installation  standard. 
This  determination  was  made  on  the 
basis  of  the  methods  of  application 
and  intended  application  of  both  ma- 
terials. DOE  concluded  that  differ- 
ences between  the  two  are  minimal  in 
these  areas  and  that  these  differences 
could  be  addressed  where  necessary  by 
a  single  Installation  Practice. 

DOE  also  msififs  a  determination  not 
to  include  Installation  Practices  for 
caulking,  sealants,  and  weatherstrip- 
ping  materials.  DOE  concluded  that 
Installation  Practices  for  these  materi- 
als are  unnecessary  since  improper  in- 
stallation will  not  produce  potentially 
hazardous  situations.  In  addition,  any 
information  which  DOE  could  provide 
relative  to  proper  installation  for  ef- 
fectiveness may  only  duplicate  exist- 
ing manyfacturers'  instructions. 

The  proposed  regulations  do  not 
contain  Installation  Practices  for  re- 
placement furnaces  and  boilers  (in- 
cluding heat  pumps),  load  manage- 
ment devices,  and  energy  usage  dis- 
play meters  because  DOE  has  not  yet 
made  a  determination  whether  instal- 
lation standards  are  necessary  for 
these  Items. 

DOE  has  not  yet  developed  Installa- 
tion Practices  for  vent  dampers,  auto- 
matic ignition  devices,  urea-based 
foam  Insulation,  and  pipe  insulation. 
Standards  for  these  devices  will  be 
completed  in  the  near  future,  and  a 
reasonable  opportunity  will  be  pro- 
vided for  comment  prior  to  final  rule- 
making. The  American  National 
Standards  Institute  (ANSI)  recently 
promulgated  material  standards  for 
vent  dampers  with  accompanying  in- 


stallation guidelines.  DOE  evaluated 
these  guidelines  and  concluded  that 
they  did  not  adequately  ensure  a  safe 
and  effective  installation.  E>OE  was  es- 
>ecially  concerned  that  these  gtdde- 
lines  did  not  sufficiently  address  the 
intended  uses  of  the  devices  and  their 
compatibility  with  other  systems. 
DOE  expects  to  develop  standards  for 
the  safe  installation  of  vent  dampers 
in  the  near  future. 

DOE  made  other  general  determina- 
tions in  the  preparation  of  these  In- 
stallation Practices.  Since  these  Prac- 
tices are  addressed  to  professional  in- 
stallers under  the  Residential  Conser- 
vation Program,  DOE  assumed  that 
the  installers  possess  a  working  knowl- 
edge of  the  methods  necessary  to 
carry  out  the  installations  or  will  be 
supervised  by  someone  who  possesses 
such  knowledge.  Therefore,  rather 
than  provide  step-by-step  Installation 
Instructions,  these  Practices  present 
only  the  requirements  intended  to  pro- 
mote safe  and  effective  installation. 
Furthermore,  since  the  phrase  "safety 
and  effectiveness"  was  interpreted  as 
meaning  safety  to  the  occupants  of 
the  building  rather  to  the  installer,  a 
determination  was  made  not  to  include 
provisions  relating  to  the  installer's 
safety.  Requirements  pertaining  to  the 
safety  of  persons  installing  many  of 
these  materials  currently  exist  under 
Occupational  Safety  and  Health  Ad- 
ministration (OSHA)  regulations. 

While  DOE  has  attempted  to  maxi- 
mize the  accurence  of  safe  and  effec- 
tive installation  through  these  Prac- 
tices, it  must  be  noted  that  these  Prac- 
tices cannot  cover  every  situation.  The 
U.S.  building  Inventory  is  character- 
ized by  many  types  of  construction, 
and  some  of  it  is  relatively  old.  It  is  in- 
evitable that  installers  will  encounter 
situations  which  differ  from  those  de- 
scribed in  these  Practices.  In  such 
cases  they  will  need  to  rely  on  their 
Judgment  to  take  additional  precau- 
tions to  ensure  that  the  materials  are 
installed  in  a  manner  which  does  not 
compromise  their  safety  or  effective- 
ness. 

technical  ISStJES 

Iruvlation.  Each  of  the  Installation 
Practices  is  based  on  the  best  techni- 
cal information  available.  However,  be- 
cause standardization  in  the  area  of 
installation  .does  not  exist,  there  are 
areas  of  conflict  where  Judgments  had 
to  be  nutde.  Comments  submitted  as  a 
result  of  the  Technical  Report  showed 
that  the  following  areas  caused  the 
most  concern: 

a.  Prelnspection/Pott-InspectiotL  In 
each  Practice,  the  Installer  is  required 
to  conduct  his  own  pre-  and  post-in- 
spection. This  is  done  to  insure  his 
awareness  of  potential  problems  while 
they  may  be  easily  corrected  and  to 
provide  a  checklist  at  the  end  of  the 
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Job  to  assure  a  safe  installation  has 
taken  place. 

b.  Heat-Producing  Devices.  These 
devices  Include,  but  are  not  limited  to. 
recessed  lighting  fixtures  (with  at- 
tached wiring  compartments  and  bal- 
lasts), motors,  fans,  blowers,  furnaces, 
chlnmeys  and  flues.  The  Practices  re- 
quire identification  of  these  devices 
and  a  3-inch  air  space  separating  them 
form  the  thermal  insulation.  Excep- 
tions to  the  3-inch  air  space  require- 
ment with  respect  to  flues  and  chim- 
neys are  made  for  mineral  fiber  loose- 
fill  and  unf  aced  batt  and  blankets,  and 
mineral  cullular  loosefill  because  the 
materials  are  noncombustlble  when 
tested  in  accordance  with  ASTM  E136. 
The  3-inch  air  space  around  recessed 
light  fixtures  and  the  prohibition 
against  covering  these  fixtures,  (with 
attached  wiring  compartments  and 
ballasts)  are  both  contained  in  the  Na- 
tional Electric  Code  (Article  419.66).' 
They  have  been  included  In  the  pro- 
posed Practices  since  the  covering  of 
fixtures  with  Insvilation  may  lead  to 
their  overheating  and  the  creation  of 
associated  fire  hazards.  When  loosefill 
Insulation  is  used,  barriers  must  be  in- 
stalled aroimd  the  heat  source  to 
ensure  that  the  air  space  is  main- 
tained. The  Technical  Report  did  not 
include  the  use  of  unfaced  mineral 
fiber  batts  as  a  barrier.  The  proposed 
Practices  contained  herein  have  been 
revised  to  include  this  material  as  a 
barrier. 

c.  Prohibition  Against  Additional 
Wall  Insulation.  The  Installation 
Practices  prohibit  the  application  of 
insulation  material  in  wall  cavities 
which  have  been  previously  insulated. 
This  Is  based  upon  three  criteria: 

•  Additional  wall  insulation  is  not 
generally  cost  effective.  To  a  large 
extent,  the  cost  of  additional  insula- 
tion is  attributable  to  the  labor  in- 
volved in  the  installation  process.  The 
addition  of  such  material  is  unlikely  to 
provide  energy  savings  sufficient  to 
offset  the  installation  cost  This  deter- 
mination with  respect  to  cost-effec- 
tiveness is  supported  by  an  economic 
analj^ls  performed  by  NBS  "Retrofit- 
ting Existing  Housing  for  Energy  Con- 
servation," Building  Science  Series  64, 
NBS.  Department  of  Commerce, 
Washington.  D.C.,  (December  1974) 
which  concluded  "•  •  •  if  any  insula- 
tion exists  (in  walls),  blown-in  insula- 
tion is  not  practical  and  unlikely  to  be 
cost-effective."  (Ibid.  P.  45). 


•The  NaUonal  EUectrlcal  Code  (NEC)  is 
sponsored  by  the  National  Fire  Protection 
Association  under  the  auspices  of  the 
Amertcah  National  Standards  Institute 
(ANSI).  The  purpose  of  the  Code  li  "the 
practical  safeguanUng  of  persons  and  prop- 
erty from  hazards  arising  from  the  use  of 
electricity  *  *  *  The  Code  contains  provi- 
sions considered  necessary  for  safety."  The 
NEC  is  available  from  the  National  Fire 
Protection  Association.  7(M  Atlantic  Avenue, 
Boston.  MA  02210. 
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•  Homeowners  often  do  not  know  If 
wall  insulation  is  present,  or,  if  pres- 
ent, how  much.  It  is  therefore  difficult 
for  them  to  determine  the  cost-effec- 
tiveness of  adding  more. 

•  Installing  wall  insulation  in  a 
cavity  where  some  exists  greatly  re- 
duces the  potential  for  an  effective  ap- 
plication since  existing  Insulation  re- 
stricts the  access  to  the  wall  cavity.  ^ 

d.  Moisture  Transmission  and  Vapor  f 
Barriers.  There  has  been  much  contro- 
versy about  the  need  for  vapor  bar- 
riers. A  tjrpical  family  of  4  may  pro- 
duce as  much  as  18-20  lbs  or  more  of 
water  vapor  per  day.  if  humidifiers, 
automatic  washers  and  clothes  dryers 
are  used.  "This  moisture  is  transporter 
in  one  or  more  of  the  following  three 
ways:  By  exf  iltration  or  ventilation,  by 
diffusion  through  envelope  materials, 
or  by  condensation  on  windows  or 
other  cold  surfaces.  The  "Report  on 
Control  of  Condensation  in  the  Walls 
and  Ceilings  of  Retrofitted  Homes," 
issued  by  NBS  in  December  1978, 
shows  that  the  amount  of  moisture  ac- 
ctimulatlon  depends  on  the  geographic 
location,  indoor  humidity  level,  and 
relative  air  moisture  permeances  of 
the  inside  and  outside  parts  of  the 
wall. 

Vapor  barriers  have  traditionally 
been  used  to  retard  the  flow  of  mois- 
tiire  through  walls  and  ceilings.  The 
application  of  vapor  barriers  (in  the 
form  of  low  permeability  paints  or 
wallcoverings)  in  a  retrofit  situation  Is 
an  expensive  and  time-consuming 
process  and  should  not  be  required 
unless  it  can  be  shown  that  homes 
without  vapor  barriers  are  likely  to  ex- 
perience moisture  problems.  Moisture 
problems  may  include  deterioration  or 
rot  of  wood  structures  or  paint  fail- 
ures. Because  geographic  locations, 
and  to  some  extent  indoor  humidity 
levels,  are  the  only  variables  which 
can  be  easily  identified.  DOE  based 
the  requirement  for  vapor  barriers  on 
these.  Vapor  barriers  are  required  in 
the  walls  and  ceilings  of  bathrooms 
and  unvented  high-moisture  areas  in 
condensation  Zone  1  as  reflected  in 
Figure  1  of  the  Installation  Practices 
because  condensation  is  most  likely  to 
occur  here.  Vapor  barriers  are  not  re- 
quired on  the  ceilings  in  these  rooms 
as  long  as  some  attic  floor  Insulation 
existed  previously.  In  addition  to  the 
vapor  barrier  requirements  in  Zone  1, 
contractors  are  required  to  caulk 
cracks  around  windows,  wall  outlets, 
celling  fixtures,  and  between  walls  and 
ceilings,  and  walls  and  floors.  This  re- 
quironent  was  included  because  most 
experts  agree  that  air  leakage  through 
cracks  and  (venings  in  interior  wall 
surfaces  is  a  more  significant  moisture 
transfer  mechanism  than  diffusion 
through  wall  coverings.  The  require- 
ments for  a  vapor  barrier  is  only  effec- 
tive if  it  is  accompanied  by  a  means 
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for  sealbiff  air  leakage  paths.  Al- 
though DOE  recognizes  that  moisture 
originating  In  bathrooms  and  laundry 
areas,  will  not  be  confined  there,  it  is 
felt  that  once  moisture  laden  air 
leaves  these  areas,  it  will  be  sufficient- 
ly diluted  so  that  the  potential  for 
moisture-related  problems  is  minimal. 

For  condensation  Zone  2.  where  the 
Incidence  of  condensation  is  less  preva- 
lent, the  requirements  of  Zone  1  have 
been  Included  as  recommendations. 
DOE  opted  to  recommend  rather  than 
required  these  procedures  since  the 
need  for  such  procedures  is  inconclu- 
sive in  Zone  2.  Instead,  the  installer  is 
required  to  Inform  the  homeowner  of 
the  options  and  to  let  such  homeown- 
ers make  the  final  decision  about  what 
precautions  to  take. 

e.  Ventilation  Requirements,  The  re- 
quired levels  of  free  attic  ventilation 
area  are  identical  to  the  HUD  mini- 
mum Property  Standards.  Although 
these  levels  are  widely  accepted.  DOE 
recognizes  that  there  may  be  circum- 
stances where  it  is  not  practical  to 
adhere  to  them  too  rigidly.  If,  for  in- 
stance, a  contractor  finds  slightly  less 
than  the  recommended  ventilation 
area,  it  may  not  be  practical  or  neces- 
sary to  add  more.  DOE  solicits  com- 
ments on  how  such  flexibility  might 
be  built  into  the  Practices.  It  is  not 
necessary  that  the  Insulation  and  ven- 
tilation be  installed  at  the  same  time. 
If  weather  conditions  make  ventilation 
Installation  impractical,  this  part  of 
the  contractual  obligation  may  be 
completed  within  6  months  after  the 
insulation  has  been  installed. 

f.  iTirulation  Over  Wiring.  Labora- 
tory tests  conducted  by  NBS  show 
that  when  thermal  insulation  is  placed 
aroiuid  electrical  wiring,  heat  dissipa- 
tion is  restricted  and  resulting  wiring 
temperatures  exceed  those  allowed  by 
the  National  Electrical  Code  (NEC)  or 
Underwriter's  Laboratory  (UL)  <8ee 
NBSIR  78-1477.  "Exploratory  Study 
of  Temperatures  Produced  by  Self- 
Heating  of  Residential  Branch  Circuit 
Wiring  When  Surrounded  by  Thermal 
Insulation").  NEC  requires  that  the 
type  of  electrical  wiring  often  found  in 
existing  residences  not  be  operated  at 
temperatures  in  excess  of  140'F 
(Tables  310-16  through  19).  When  par- 
allel nonmetallic  sheathed  cables  car- 
rying 135  percent  of  rated  current 
were  placed  between  two  layers  of  R- 
11  insulation.  NBS  found  that  tem- 
peratures of  298*P  weoe  reached.  The 
highest  temperatures  appear  to  (xxur 
when  the  electrical  system  is  over- 
fused.  CPSC  conducted  a  survey  of 
low-income  homes  in  several  cities  in 
the  U.S.  Among  the  samples  surveyed 
in  each  city  it  was  found  that  more 
than  50  percent  of  the  homes,  which 
use  fusing  as  overcurrent  protection, 
were  overf  used. 
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Overheated  wiring  circuits  may 
ignite  electrical  Insulation  or  adjacent 
building  materials,  or  they  may  lead  to 
gradual  deterioration  of  the  electrical 
system  since  the  excessive  tempera- 
ture will  cause  the  electrical  insulation 
to  degrade.  This  condition  creates  a 
significant  fire  hazard  from  arcing  or 
shortcircults.  To  insure  that  these 
hazardous  situations  do  not  occur. 
DOE  has  included  provisions  in  the  In- 
stallation Practices  which  effectively 
prohibit  insulation  from  covering  attic 
wires.*  Although  DOE  recognizes  the 
severity  of  these  contraints.  there  is 
also  a  need  to  (insider  the  long-term 
problems  which  may  arise  for  home- 
owners and  consumers.  Many  ques- 
tions remain  unanswered  regarding 
the  relationship  of  laboratory  tests  to 
real-life  situations  and  regarding  char- 
acteristics of  wiring  covered  by  ther- 
mal insulation.  DOE.  NBS.  CPSC,  and 
Community  Services  Administration 
(CSA)  are  all  embarking  on  research 
or  demonstration  projects  In  this  area. 
The  projects  include: 

•  Laboratory  studies  on  encapsulat- 
ed wiring  to  determine  the  tempera- 
tures of  encapsulated  wiring  under 
various  loading  conditions. 

•  Field  studies  in  cooperation  with 
various  utilities  to  determine  wiring 
temperatures  reached  and  length  of 
time  the  temperatures  are  sustained  in 
actual  homes. 

•  Field  study  of  low-income  homes 
to  evaluate  condition  of  attic  wiring. 

•  Hot-line  with  fire  marshalls  to  in- 
vestigate causes  and  origins  of  electri- 
cal fires. 

The  timing  of  the  research  and  regula- 
tions is  such  that  results  should  be 
available  prior  to  promulgation  of  the 
final  rules.  'Results  of  the  research  will 
be  included  in  the  docket  for  the  final 
rule.  DOE  will  also  take  the  results  of 
this  research  into  account  in  the  final 
rule. 

g.  Reflective  Insulation.  Many  com- 
ments on  the  Technical  Report  sug- 
gested that  reflective  Insulation 
should  not  be  recommended  for  use  in 
this  program.  The  commentors 
claimed  that  the  material  was  less 
thermally  efficient,  more  difficult  to 
Install,  and  less  durable  than  the 
other  suggested  insulation  materials. , 
DOE  is  soliciting  comments  here  on 
the  desirability  of  retaining  reflective 
Insulation  in  the  B.CS  Program. 

h.  Dix>ersified  Testing  Clause.  DOE 
is  considering  the  inclusion  of  a  diver- 
sified testing  clause  for  determining 
whether  a  15-mlnute  finish  rating  is 
necessry    for    organic    cellular    rigid 


'An  exception  is  made  to  this  provision 
when  wiring  is  attached  to  attic  Joists  and 
when  there  is  proper  over-current  protec- 
tion. The  exception  is  made  because  the 
loist  serves  as  a  heat  sink  and  dissipates 
heat  which  otherwise  would  result  in  exces- 
sive temperatures. 


board  materials.  ASTM  E119  is  the 
test  procedure  generally  tised  to  deter- 
mine the  fire  performance  of  these 
rigid  board  materials  used  in  a  wall 
system.  In  the  test,  the  insulation 
board  Is  covered  by  standard  W 
gypsiun  board  and  subjected  to  tem- 
perature conditions  specified  in  E-119. 
The  gypevun  board,  acting  as  a  ther- 
mal barrier,  must  prevent  heat  trans- 
mission sufficiently  so  that  the  back- 
side of  the  thermal  barrier  is  not 
greater  than  250*  F  above  ambient 
conditions  for  IS  minutes. 

Some  manufacturers  and  building 
code  officials  feel  this  test  Is  not  appli- 
cable to  all  rigid  board  materials  in  all 
situations.  They  feel  that  there  are 
other  tests  and/or  combinations  of 
tests  which  more  accurately  portray 
the  performance  of  the  system.  The 
following  clause  is  therefore  being 
considered  for  Inclusion  in  the  fii^ 
rule  in  {  456.906: 

Insulation  board  materials  may  be  ex- 
cluded from  this  requirement  where  speclfl- 
caUy  authorized  by  local  codes  or. regula- 
tions based  upon  specific  materials  used  in 
specific  applications  where  such  exclusion  is 
based  on  approved  diversified  tests  such  as. 
but  not  limited  to.  tunnel  tests  in  accord- 
ance with  ASTM  ESA  or  fire  tests  related  to 
the  actual  end-use  configuration  such  as  a 
comer  test  and  an  ignition  temperature 
test.  Exclusions  may  be  based  on  the  end- 
use  quantity,  location  and  similar  consider- 
ations where  such  tests  would  not  be  appli- 
cable or  practical. 

Determination  for  inclusion  will  be 
based  on  the  following: 

•  Applicability  to  residential  retro- 
fit. 

•  Availability  of  criteria  upon  which 
to  base  "approved"  diversified  tests. 

•  Impact  upon  other  types  of  insu- 
lating materials  used  in  similar  appli- 
cations. 

DOE  is  aware  of  concern  over  the  In- 
tended use  of  this  clause  and  potential 
abuses  of  it.  However,  the  diversified 
testing  clause  would  provide  compati- 
bility with  some  building  codes.  DOE 
is.  therefore,  requesting  comments  on 
this  issue: 

1.  Wiring  ExaminatiOTL  DOE  consid- 
ered requiring  insulation  contractors 
to  examine  the  condition  of  exposed 
attic  wiring  for  fraying,  (n-acklng.  or 
missing  electrical  Insulation.  Insula- 
tion placed  over  deteriorated  wiring 
may: 

•  Accelerate  further  deterioration 
of  the  wire, 

•  Promote  smoldering,  or 

•  Promote  possible  ignition  of  insu- 
lation or  structural  memlsers. 

By  incorporating  Ihe  wiring  provi- 
sions described  in  (f )  above,  the  wiring 
examination  no  longer  serves  as  a 
useful  function  since  insulation  can  no 
longer  cover  attic  wiring.  If  the  test  re- 
sults described  in  (f )  show  that  placing 
thermal   Insulation  over  wiring  does 


not  cause  potential  safety  hazards, 
then  a  requirement  for  a  wiring  exami- 
nation may  replace  the  provisions  in- 
cluded in  9  456.904(eK6). 

J.  Installer  Certification  Card.  DOE 
is  requiring  that  a  certification  card  be 
completed  with  the  installation  of  in- 
sulation for  the  following  reasons: 

•  Because  insulation  is  installed  in 
areas  not  easily  visible  to  the  home- 
owner, the  homeowmer  needs  some 
record  of  what  was  installed. 

•  The  certification  card  will  provide 
information  (that  may  not  be  passed 
on  by  the  present  owner)  to  future 
residents  of  the  home. 

WARR  HSATSR  IHSULATIOIf 

EKDE  has,  in  this  proposed  Practice, 
prohibited  the  Installation  of  insula- 
tion around  gas-fired  water  heaters 
which  have  a  flue  damper  attached. 
This  determination  is  based  on  the 
fact  that  the  flue  damper  significantly 
reduces  the  loss  of  heat  through  the 
flue,  allowing  more  heat  to  be  avail- 
able for  water  heating.  The  potential 
for  overheating  of  units  is  greatly  in- 
creased by  the  application  of  addition- 
al Insulation  since  other  channels  of 
heat-loss  are  elmlnated.  This  provision 
does  not  imply  that  DOE  is  recom- 
mending flue  dampers  on  water  heat- 
ers. 

KSPLACDfKIfT  OIL  BURMSRS 

a.  Replacement  Criteria.  DOE  be- 
lieves that  definitive  criteria  are 
needed  to  determine  those  situations 
when  a  replacement  oil  burner  will 
pay  for  itself  over  its  useful  life.  Pew 
homeowners  are  knowledgeable 
enough  about  furnace  efficiency  to 
make  Judgements  about  this  invest- 
ment. The  replacement  criteria  are 
based  on  economics— as  are  other  key 
elements  of  the  program  including  the 
home  energy  audit.  Replacement  crite- 
ria are  not  Included  for  other  meas- 
xu-es  because,  for  the  most  part,  those 
measures  are  not  replacements,  but 
additions. 

b.  Certification  Card.  Information  is 
to  be  left  with  the  installed  unit  simi- 
lar to  the  certification  card  left  by  the 
Insulation  Installer.  Besides  providing 
a  record  to  the  homeowner  on  the 
product  InstaUed.  It  will  also  aid  any 
future  servicemen  who  Install  the  next 
burner  by  eliminating  some  of  the 
guesswork  necessary  for  the  trial  and 
error  selection  of  the  appropriate 
noBzle  size. 

c.  Coordination  toith  Residential 
Tax  Credit  Performance  criteria  for  a 
replacement  oU  burner  under  the 
Residential  Energy  Tax  Credit  (TiUe 
I,  NECPA)  may  require  an  82  percent 
steady-state  efftdency  when  tested  by 
the  manufacturer  on  a  new  furnace. 
The  Installation  Practices  contained 
herein  require  that  the  new  burner 
have  a  steady-state  effidency  of  75 
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percent  when  installed  on  an  existing 
furnace  or  boiler.  In  addition,  the  in- 
creased efficiency  of  the  new  burner 
over  the  old  biumer  must  be  sufficient 
to  pay  for  the  new  burner  over  the  ex- 
pected life.  For  example,  this  means 
that  if  the  steady-state  efficiency  with 
the  existing  burner  is  55  percent  and 
the  steady-state  efficiency  with  the 
new  burner  is  75  percent,  the  energy 
cost  savings  associated  with  the  in- 
creased efficiency  must  be  greater  over 
the  useful  life  of  the  replacement 
burner  than  its  installed  cost. 

EKDE  does  not  feel  these  criteria  are 
inconsistent  with  those  in  the  tax 
credit.  DOE  is  interested  in  the  effi- 
ciency of  the  actual  furnace  ss^stem, 
not  the  ideal  measiu^  imder  labora- 
tory conditions.  In  addition.  DOE 
wants  to  Insure  that  replacement  oil 
biu-ners  are  Installed  only  when  It  can 
be  demonstrated  that  the  Increased  ef- 
ficiency is  sufficient  to  offset  the  cost 
of  the  installation. 

XI.  RSGULATOHT  AHALTSIS 

The  President,  by  Executive  Order 
12044,  has  directed  agencies  of  the  Ex- 
ecutive Branch  to  conduct  a  Regula- 
tory Analysis  of  regulations  which 
they  prepare  that  are  likely  to  have  a 
major  economic  impact.  An  objective 
of  the  Regulatory  Analysis  is  to  exam- 
ine alternative  regulatory  provisions 
which  might  permit  achievement  of 
the  regulatory  goals  at  a  lower  cost. 
The  Department  of  Energy  has  ex- 
panded this  objective  for  regulations 
within  Its  Jurisdiction  to  require  analy- 
ses of  the  impact  of  regtilato^  alter- 
natives on  the  goals  of  the  National 
Energy  Plan. 

In  keeping  with  these  objectives,  the 
Department  of  Energy  (DOE)  has  pre- 
pared a  Draft  Regulatory  Analysis  of 
its  proposed  rules  to  implement  Title 
n.  Part  I  (the  Utility  Program)  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA).  The  rules  provide  for  a 
Residential  Conservation  Service 
(RC8)  Program  to  promote  the  Instal- 
lation of  weatherization  measures, 
energy-saving  heating  system  modifi- 
cations and  renewable  resource  sys- 
tems in  residences. 

The  rules  Implement  that  portion  of 
the  National  Energy  Plan  which  has 
as  its  goal  the  installation  of  insula- 
tion and  other  energy  conservation 
measures  in  90  percent  of  American 
homes,  exclusive  of  those  to  which  the 
new  building  performance  standards 
»of  the  Energy  Conservation  and  Pro- 
duction Act  (ECPA)  apply.  The  pro- 
posed rules  provide  for  the  prepara- 
tion and  administration  by  certain 
utilities  and  home  heating  suppliers  of 
programs  of  constmier  information 
and  residential  energy  conservation 
designed  to  achieve  this  goal.  These 
programs  must  conform  to  the  Resi- 
dential Energy  Conservatlcm  Plans  to 
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be  prepared  by  each  state,  the  Tennes- 
see VaUey  Authority  and  in  some 
cases,  nonregulated  utilities,  In  accord- 
ance with  the  RCS  Program  regula- 
tions. Preparation  of  Residential 
Energy  Conservation  Plans  by  the 
states  or  the  TV  A,  however,  is  voltm- 
tary. 

Electric  and  gas  utilities,  both  regu- 
lated and  nonregulated,  above  a  cer- 
tain size  (covered  utilities)  must  pre- 
pare and  administer  programs  Irre- 
spective of  their  state's  decision  to  pre- 
pare a  plan.  Home  heating  suppliers 
are  given  the  opportimity  to  volunteer 
In  preparing  and  administering  pro- 
gnuns  only  if  their  state  prepares  a 
plan  covering  them. 

Homeowners  who  improve  the 
energy  efficiency  of  their  homes  under 
the  auspices  of  a  covered  utility  or 
home  heating  supplier  program  con- 
forming to  RCS  Program  require- 
ments will  be  eligible  for  certain  con- 
sumer service  benefits.  Suppliers,  fi- 
nancers  and  installers  of  energy-con- 
serving measures  and  renewable  re- 
source systems  may  become  eligible  to 
provide  commercial  services  to  home- 
owners who  participate  in  a  covered 
utility  or  home  heating  supplier  pro- 
gram. To  do  so,  they  must  agree  to 
comply  with  certain  requirements  re- 
garding the  quality  of  the  service  they 
provide  to  program  participants, 
lliese  requirements  are  to  be  pub- 
lished by  participating  states  in  their 
Residential  Energy  Conservation 
Plans. 

Separate  Regulatory  Analyses  were 
conducted  for  the  energy  conservation 
portion  of  the  RCS  Program  and  the 
portion  covering  renewable  resources. 
The  two  analyses  are  presented  sepa- 
rately in  this  Summary.  Sections  A 
and  B  address  the  impacts  of  the 
energy  conservation  portion  of  the 
RCS  Program.  Section  C  addresses  the 
impacts  of  the  renewable  resource  por- 
tion of  the  program. 

This  Summary  of  the  Draft  Regula- 
tory Analysis  is  published  concurrent- 
ly with  the  publication  of  the  pro- 
posed rules  for  the  RCS  Program.  A 
copy  of  the  onnplete  Regulatory  Anal- 
ysis may  t>e  obtained  by  contacting: 

Mr.  James  Tanek.  Dlreetor.  Residential 
Conservation  Service  Program.  Office  of 
Avistant  Secretary  for  Conaervatkm  and 
Solar  Applications.  UjB.  Department  of 
Itaergy.  M  MaanchuaetU  Avenue.  Wash- 
ington. DC  30645.  (303)  376-4708. 

Public  comment  is  invited  on  the 
content  of  both  this  Siimmary  and  the 
complete  Draft  Regulatory  Analysis. 

A.  ALTEBK  ATTVB 

1.  Provisions  Having  Proposed 
Alternatives 

In  developing  the  pn^xwed  rule, 
DOE  selected  eight  provisions  for 
^i^iich  proposed  alternatives  could  sig- 
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nlficantly  alter  the  impact  of  the  pro- 
gram. Aneaiment  of  the  impact  of 
these  alternatives  is  the  principal 
focus  of  the  Regulatory  Analysis.  The 
eight  provisions  cover  the  following 
regulatory  content: 

(a)  The  required  scope  of  the  RC8 
Program  audit; 

(b)  The  required  scope  of  the  energy 
conservation  measures  audit: 

(c)  The  required  scope  and  duration 
of  the  requirement  for  post-installa- 
tion inspections; 

(d)  The  required  scope  of  the  train- 
ing required  for  energy  auditors: 

(e)  The  required  scope  of  installa- 
tion standards  for  loosefill  Insulation; 

(f)  The  required  material  standard 
for  putty; 

(g)  Tlie  required  material  standard 
for  glazing  compound: 

(h)  The  required  material  standard 
for  attic  insulation. 

2.  Proposed  Altematlvei 

Por  each  provision  either  two  or 
three  alternative  rule  contents  were 
proposed.  The  alternatives  are  de- 
scribed below. 

a.  Tlie  required  $cope  of  the  RCS  pro- 
Oram  audit 

The  energy  conservation  measures 
which  must  be  Included  in  the  pro- 
gram energy  audit  offered  to  residen- 
tial customers  will  be  of  two  general 
types.  The  first  type  Includes  meas- 
ures which  directly  conserve  energy  by 
reducing  the  energy  required  to  main- 
tain acceptable  living  conditions. 
These  measures  are  referred  to  for  the 
purposes  of  analysis  as  energy  conser- 
vation measures.  The  second  type  in- 
cludes those  measiures  which  conserve 
energy  by  substituting  renewable 
energy  resources  for  nonrenewable 
energy  resources.  These  measiuvs  are 
referred  to  as  renewable  resource 
measures. 

Three  alternative  combinations  of 
these  measiires  were  proposed  ss  the 
scope  of  the  energy  audit  which  a  cov- 
ered utility  must  offer  to  its  customers 
under  the  program: 

(1)  Three  separate  energy  audits: 
one  each  for  suggested  energy  conser- 
vation measures,  solar  water  heating, 
and  all  other  renewable  resource 
measures; 

(2)  One  comprehensive  energy  audit 
which  Includes  all  categories  of  meas- 
ures; 

(3)  Two  separate  energy  audits,  one 
for  suggested  energy  conservation 
measures  plus  solar  water  heating  and 
one  for  all  other  renewable  resource 
measures. 

b.  JJu  required  tcope  of  the  enern 
conservation  measure*  audit 

The  energy  conservation  measures 
that  must  be  considered  in  a  residen- 
tial energy  audit  will  be  those  that  are 
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"suggested"  for  each  covered  utility's 
service  area.  They  will  therefore  be  de- 
termined by  the  definition  of  "suggest- 
ed" measures.  Three  alternative  defi- 
nitions were  proposed: 

(1)  All  measures  which  pay  for 
themselves  within  6  years  or  less; 

(2)  All  measures  which  pay  for 
themselves  within  their  useful  lives; 

(3)  All  measures  listed  In  the  legislar 
tlon. 

c.  TTie  required  scope  and  duration  of 
the  post  insttiUation  inspections 

Three  alternatives  were  propoaed  for 
the  required  scope  of  the  post-installa- 
tion inspections: 

(1)  Require  inspections  of  all  fur- 
nace-related work  atul  random  inspec- 
tions of  20  percent  of  all  other  in- 
stalled measures; 

(2)  No  Inspection  requirement: 

(3)  Require  inspection  of  all  In- 
stalled measures. 

Two  additional  alternatives  were 
proposed  regarding  the  duration  of 
the  requirement  for  post-Installation 
Inspections: 

(1)  The  inspections  are  required  for 
the  diiration  of  the  program; 

(2)  After  an  unspecified  initial 
period,  states  may.  at  their  descretkm. 
remove  the  inspection  requirement. 

d.  The  required  scope  of  the  qualfjica- 
tion  for  enern  auditors 

Three  alternatives  were  proposed  for 
the  qualification  of  energy  auditors: 

(1)  Require  a  minimum  level  of  spe- 
cialized training  such  as  that  specified 
by  the  reference  program  (See  Section 
III.B.  below): 

(2)  Have  no  specialised  training  re- 
quirement; 

(3)  Require  a  mlnimtmi  ievd  of  spe- 
cialized training  but  permit  the  states 
to  determine  its  content. 

e.  The  required  scope  of  installation 
standards  for  loose-fiU  insulatixnn 

Several  requirements  were  proposed 
to  govern  the  Installation  of  loose-fill 
insulation.  Which  of  these  require- 
ments will  be  specified  for  RCS  Pro- 
gram installations  Is  the  subject  of 
three  alternatives: 

(1)  The  first  alternative  would  re- 
quire the  use  of: 

(a)  Soffit  vent  baffles. 

(b)  Barriers  around  recessed  lights. 

(c)  Minimum  ventilation  in  attics, 

(d)  Vapor  barrier  on  ceilings  and 
walls  in  attics  and  bathrooms  in  Zone 
1  only, 

(e)  Inspection  for  moisture  damage. 

(f)  Inspection  of  the  condition  of 
atUc  wiring,  and 

(g)  Wire  guards. 

(2)  The  second  alternative  would  re- 
quire the  use  of  (a)  through  (e)  above; 

(3)  The  third  alternative  would  re- 
quire the  use  of  (a)  through  (f )  and  in- 
clude a  restriction  that  aU  loose-fill  in- 


sulatlm  be  below  the  level  of  any 
wiring. 

f.  The  required  material  standard  for 
puttw 

Three  alternative  material  standards 
were  proposed  for  putty.  They  are: 

(1)  Conformance  to  PA  TT-P- 
00791B; 

(2)  Commercial  availability;  or 

(3)  Conformance  to  P.S.  TT-P- 
00791B  modified  to  aUow  the  use  of 
natural  calcium  carbonate. 

g.  The  required  material  standard  for 
glaring  compound 

Two  alternative  material  standards 
were  proposed  for  glazing  oompoimd. 
They  are: 

(1)  Conformance  to  P.S.  TT-O-410E; 

(2)  Commercial  availability. 

h.  The  required  material  standard  for 
attic  insulation 

Two  alternative  material  standards 
were  proposed  for  insulation  that  Is  to 
be  installed  in  open  attic  floors: 

(1)  Critical  radiant  flux  test  and 
smoldering  combustion  test  as  de- 
scribed In  P.&  HH-I-615D; 

(2)  Plre  hazard  labeling  requlmnent. 

B.  SKALTSIS  or  ALTBBMATiyB 


I  1.  Introduction 

Choosing  among  alternatives  is  best 
facilitated  by  having  available  projec- 
tions of  the  total  program  impacts  due 
to  each  alternative.  However,  a  special 
consideration  arises  in  estimating  the 
total  program  impacts  when  several 
sets  of  alternatives  are  involved  and 
none  of  than  are  for  provisions  that 
encompass  the  entire  rule. 

The  RCS  provisions  for  which  alter- 
native rule  contents  were  proposed  are 
only  parts  of  the  larger  body  of  inxnrl- 
slons  making  up  the  entire  rule.  To 
obtain  an  estlmsfe  of  the  total  pro- 
gram impact,  the  estimates  for  provi- 
sions that  do  not  have  alternatives 
proposed  must  be  combined  with  esti- 
mates of  the  proposed  alternatives  for 
those  that  do. 

Several  of  the  latter  provisions,  Le.. 
those  for  which  alternatives  were  pro- 
posed, have  Interactive  effects.  The 
Impact  of  any  alternative  chosen  for 
one  affects  the  magnltiide  of  the 
Impact  of  an  alternative  chosen  for  an- 
other. Because  of  this  interactive 
effect,  the  actual  impact  of  some  of 
these  alternatives  might  differ  from 
that  estimated  when  each  Is  assessed 
Independently  of  the  others. 

In  order  to  adequately  capture  these 
interactive  effects,  each  alternative 
would  have  to  be  anlalyzed  in  combi- 
nation with  each  of  the  other  alterna- 
tives with  which  It  might  Interact.  In 
the  case  of  the  altemaitves  proposed 
for  the  Regulatory  Analysis,  however, 
the  number  of  such  possible  combina- 
tions   could    be    In    the    thousands. 


Therefore,  to  make  the  analysis  ma- 
mageable.  each  provision  for  which  al- 
ternatives were  proposed  was  assessed 
individually.  The  effects  of  Interaction 
which  are  necessarily  omitted  by  this 
approach  are  not  expected  to  be  large. 
The  results  should  be  suitable  for 
choosing  among  the  alternatives  pro- 
posed for  each  provision. 

Oiven  these  considerations,  a  three- 
step  approach  was  used  to  asses  the 
impact  of  the  total  program  and  of 
each  alternative.  Pirst.  residential 
energy  conservation  activity  in  the  ab- 
sence of  the  RCS  Program  was  pro- 
jected through  1985.  This  baseline 
projection  included  consideration  of 
exlsUng  federal,  state  and  utility  pro- 
grams and  trends. 

Second,  one  combination  of  RCS 
Program  provisions  and  alternatives 
was  selected  for  analysis.  This  combi- 
nation consisted  of  those  program  pro- 
visions for  which  alternatives  were  not 
proposed  and  alternative  (1)  in  Section 
A  above  for  each  of  the  eight  provi- 
sions for  which  alternatives  were  pro- 
posed. This  combination  of  provisions 
and  alternatives  constitutes  a  refer- 
ence program  whose  impact  was  esti- 
mated and  them  compared  to  the  pro- 
jected baseline  in  order  to  obtain  an 
estimate  of  total  program  impact  for 
one  combiimtion  of  alternatives.  This 
has  been  termed  the  reference  pro- 
gram impact  estimate. 

The  third  step  in  the  analysis  con- 
sisted of  varying  the  alternatives,  one 
at  a  time,  and  calculating  the  incre- 
mental differences  from  the  reference 
program  estimate.  This  step  provided 
the  results  used  in  comparing  the  al- 
ternatives. 

For  some  assessments,  the  assump- 
tions underlying  the  data  used  permit 
direct  estimation  of  the  total  program 
impact  due  to  the  alternative  being  as- 
sessed. For  others,  they  do  not.  There- 
fore, the  impact  projections  for  some 
alternatives  are  reported  in  terms  of 
the  total  program  impact  while  for 
others  they  are  reported  at  lower 
levels  of  aggregation.  The  reasons  for 
this  are  explained  in  greater  detail  In 
the  complete  Regulatory  Analysis.  All 
results  permit  direct  comparisons  of 
the  projected  impacts  for  each  alter- 
native proposed  for  a  provision. 

The  reference  program  estimate  re- 
ported in  this  summary  assiunes  that 
seven  percent  of  the  customers  of  a 
covered  utility  or  home  heating  suppli- 
er will  respond  during  each  year  of  the 
program  to  the  offer  of  an  energy  con- 
servation measiu-es  audit.  Seven  per- 
cent is  the  maximum  annual  response 
rate  expected  for  the  case  in  which 
the  audit  is  offered  free  of  charge. 
This  maximum  likely  response  rate  is 
based  on  the  experience  of  a  utiltiy 
which  offered  free  audits  as  part  of  a 
retrofit  program  that  was  similar  to 
the  proposed  RCS  Program. 
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The  rate  of  customer  req>onse  to  the 
offer  of  the  RCS  Program  audit  is  a 
key  variable  for  any  projection  of  the 
program's  likely  Imimct.  In  order  to 
provide  estimates  of  the  reference  pro- 
gram's impact  for  other  response 
rates,  two  other  cases  are  analyzed  In 
the  complete  Regulatory  Analysis.  In 
one  of  these  cases,  a  lower  annual  re- 
sponse rate  of  1.5  percent  Is  used.  This 
rate  corresponds  to  the  actual  experi- 
ence of  several  utilities  for  audits  cost- 
ing the  customer  $12.  In  the  other,  an 
annual  response  rate  of  18  percent. is 
used.  This  rate  achieves  the  goal  of 
the  National  Energy  Plan  of  installing 
insulation  or  other  energy  conserva- 
tion measiires  in  90  percent  of  existing 
American  homes  by  1985.  For  brevity, 
the  results  of  these  two  additional 
cases  are  not  t>resented  in  this  Sum- 
mary. 

Another  variable  that  is  important 
to  the  analysis  is  the  rate  at  which 
customers  who  have  an  audit  follow 
up  with  the  Installation  of  energy  con- 
servation measures.  Based  upon  the 
experience  of  a  small  nimiber  of  utili- 
ties that  have  kept  such  records,  this 
response  rate  has  been  assumed  to  be 
75  percent.  This  follow-up  installation 
rate  was  used  for  all  three  audit  re- 
sponse rates.  The  effect  of  other  pro- 
grams, such  as  the  energy  tax  credit, 
on  these  rates  was  not  considered  In 
the  analysis. 

All  of  the  estimations  presented  in 
this  Summary  are  based  upon  the  as- 
simied  7  percent  annual  audit  response 
rate  and  a  75  percent  follow-up  instal- 
lation rate.  The  results  are  presented 
by  type  of  Impact  and  sector  impacted. 
The  types  of  impact  are:  (a)  Economic, 
(b)  Energy. 

The  sectors  impacted  are:  (a)  Na- 
tional, (b)  Governments,  (c)  Utilities, 
(d)  Home  heating  suppliers,  (e)  Indus- 
try, (f )  Households. 

Two  of  these  sectors  are  known  to 
have  some  existing  experience  with 
residential  energy  conservation  pro- 
grams. The  prior  experience  of  state 
governments  and  utiltles  was  taken 
into  consideration  in  estimating  the 
Impact  of  the  RCS  Program  on  these 
groups.  They  were  categorized  accord- 
ing to  three  levels  of  prior  activity  in 
residential  energy  conservation  pro- 
grams. Estimates  of  impact  for  these 
groups  are  sometimes  expressed  in 
ranges  which  reflect  prior  level  of  ac- 
tivity. 

The  content  of  the  reference  pro- 
gram was  chosen  during  the  process  of 
writing  the  proposed  rules  in  order 
that  the  Draft  Regulatory  Analysis 
might  serve  as  an  aid  in  selecting  the 
content  of  the  proposed  rules;  there- 
fore, it  does  not  corre^Mnd  precisely 
to  the  content  of  the  rules  as  pro- 
posed. Consequently,  the  results  re- 
ported for  the  reference  program 
should  not  be  Interpreted  as  the  pro- 
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jected  Impacts  of  the  proposed  rules. 
Rather,  they  reflect  a  set  of  program 
provisions  that  was  selected  to  provide 
an  analytical  structure  against  which 
the  alternatives  were  assessed. 

Some  alternatives  do  not  produce  in- 
cremental impacts  for  every  sector. 
Therefore  some  sectors  are  omitted  In 
the  discussions  of  the  alternatives. 

2.  Reference  Program  Impact 
Estimate 

a.  Economic  impacts 

(1)  National  Total  costs  of  develop- 
ing and  administering  the  five-year 
Residential  Conservation  Service  Pro- 
gram are  estimated  to  be  $2  billion. 
This  estimate  includes  costs  to  govern- 
ments, covered  utilities  and  home 
heating  suppliers  of  participation  in 
the  program. 

Households  will  Invest  an  additional 
$6.7  billion  in  the  purchase  and  Instal- 
lation of  mergy  conservation  meas- 
ures. In  return,  they  will  realize  an  es- 
timated gross  savings  in  energy  costs 
of  $30  billion  over  the  life  of  the  meas- 
ures installed. 

The  maximum  energy  savings  likely 
to  result  from  the  RCS  Program 
during  the  first  year  after  the  pro- 
gram has  been  completed  are  estimat- 
ed to  be  0.38  Quad  (1  Quad  >  10>*  Btu) 
or  0.2  MBD  (oil-equivalent).  Total 
energy  saved  over  the  useful  lives  of 
all  measures  installed  will  be  approxi- 
mately 8.2  Quad. 

To  the  extent  that  these  energy  sav- 
ings reduce  the  rate  of  growth  of  pe- 
troleimi  imports,  there  will  be  a  corre- 
sponding improvement  in  the  national 
balance  of  trade  position. 

The  RCS  Program  will  resiilt  in  ad- 
ditional employment  by  government, 
utilities,  home  heating  suppliers  and 
industry.  In  general  these  positions 
will  be  filled  by  skilled  or  professional 
personnel.  They  Include,  for  each  year 
of  the  program:  ' 

(a)  2.300  to  2,600  professional  posi- 
tions, 

(b)  2,700  to  2,800  clerical  positions, 

(c)  8,600  auditors  for  conservation' 
measures,  and 

(d)  500  post-installation  inspectors. 

The  Impact  on  employment  In  Indus- 
try has  not  been  estimated,  primarily 
because  of  a  lack  of  reasonably  reli- 
able data.  In  interviews,  numerous  in- 
dustry personnel  indicated  their  reluc- 
tance to  hire  additional  labor  or  in- 
crease production  significantly  for  a 
five-year  program. 

(2)  Oovemments.  Federal  govern- 
ments costs  will  be  $21  million  over 
the  six  years  (FY  1979  through  FY 
1984)  during  which  planning  and  ad- 
ministration of  the  RCS  program  are 
required,  ^proximately  eleven  addi- 
tional professional  staff  members  will 
be  added. 

State  government  planning  and 
management  requironents  under  the 


noouu  Moam.  voi.  44,  mx 


T,  MAKN  1*.  1«7f 


KDOkAL  IfOISTBt,  VOL  44,  NO.  S4    KdOMPAY,  MAKCH  19,  1979 


UMI 


16578 

program  provide  a  number  of  options 
for  the  coverage  and  content  of  their 
Residential  Einergy  Conservation 
Plans.  These  options  Include  coverage 
of  home  heating  suppliers  and  non- 
regulated  utilities,  and  the  choice  of 
developing  the  audit  procedures  and 
training  auditors  or  requiring  the 
energy  suppliers  to  perform  these 
functions.  The  complete  Regulatory 
Analysis  Includes  estimates  of  state 
costs  assuming  several  possible  choices 
of  content  and  coverage.  The  highest 
and  lowest  of  these  estimates  Indicate 
that  total  RC8  Program  costs  to  all 
states  for  the  Tears  1979  through  1984 
will  be  In  the  range  from  $103  to  $178 
million.  Because  of  imcertainty  con- 
cerning which  options  would  be 
chosen,  an  average  cost  has  not  been 
calculated. 

Per  capita  program  costs  will  be 
greater  for  states  with  small  popula- 
tions than  for  states  with  large  popu- 
lations. This  is  because  the  develop- 
ment of  the  Residential  Energy  Con- 
servation Plan  requires  an  equivalent 
level  of  effort  by  all  states,  regardless 
of  their  population  characteristics. 
The  five-year  per  capita  impacts  for 
large  and  small  states  under  the  least 
expensive  combination  of  plan  options 
are  $.07  and  $1.18  respectively.  For  the 
most  expensive  combination,  the  per 
capita  impacts  are  $.34  and  $1.98  re- 
spectively. 

In  the  absence  of  federal  funding, 
states  may  be  required  to  Increase  rev- 
enue or  cut  spending  in  other  areas  to 
finance  RCS  Program  activities. 
Spending  cuts  may  result  in  reduced 
benefits  to  individuals  who  are  affect- 
ed by  reductions  in  other  state  pro- 
grams. 

State  planning  and  management  re- 
quirements under  the  RCS  program 
regulation  will  require  an  increase  in 
professional  state  employment  rang- 
ing from  about  500  to  800  positions  na- 
tionally for  the  years  1979  through 
1984.  The  range  corresponds  to  the  es- 
timates of  lowest  and  highest  plan 
costs  discussed  above.  Approximately 
300  additional  clerical  positions  will 
also  be  required,  resulting  in  total  ad- 
ditional employment  for  all  states  be- 
tween 800  and  1,100. 

In  addition  to  manpower  costs, 
states  may  also  be  Impacted  by  short- 
ages of  office  space  and  equipment  to 
accommodate  the  increased  work 
force.  These  costs  are  not  estimated  in 
this  regulatory  analysis,  but  are  recog- 
nized as  a  potential  impact  to  some 
states. 

Costs  for  enforcing  compliance  and 
reporting  are  included  in  the  costs  of 
plan  development  and  plan  manage- 
ment. It  is  assumed  that  the  responsi- 
bilities of  professional  positions  cre- 
ated by  the  program  will  be  dominated 
by  plan  development  and  program  ini- 
tiation activities  in  1979  and  1980.  As 
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the  program  progresses,  enforcing 
compliance  and  reporting  take  on  a 
more  dominant  role. 

State  regulatory  authorities  which 
are  designated  the  lead  agency  by  the 
Oovemor  will  be  Impacted  at  a  level 
equivalent  to  that  estimated  for  state 
energy  offices.  In  cases  where  the  reg- 
ulatory authority  is  not  designated  as 
the  lead  agency,  the  authority  is  given 
the  opportunity  to  review  and  com- 
ment on  the  state  plan.  This  review 
function  is  not  anticipated  to  be  overly 
burdensome. 

Additionally,  regulatory  authorities 
will  be  required  to  hear  rate  cases  re- 
sulting from  requests  by  covered  utili- 
ties to  expense  program  costs.  These 
rate  cases  may  result  in  more  complex 
review  procedures  and  a  heavier  work 
load  for  state  regulatory  authorities; 
however,  no  evidence  was  Identified  to 
indicate  that  this  will  have  a  signifi- 
cant impact. 

The  RCS  Program  regulation  in- 
cludes no  direct  role  for  local  govern- 
ments, except  in  the  situation  where  a 
municipally-owned  nonregulated  util- 
ity which  meets  statutory  sales  crite- 
ria Is  not  included  in  the  state  plan.  In 
this  situation  the  nonregulated  utility 
would  be  required  to  complete  those 
planning  and  management  activities 
which  would  otherwise  be  completed 
by  the  state.  There  are  approximately 
35  municipally-owned  nonregulated 
utilities  covered  by  the  regulation. 
While  this  impact  is  significant  to 
those  municipalities  directly  affected, 
on  a  national  scale  local  governments 
will  not  be  affected  by  the  RCS  Pro- 
gram. 

(3)  mUitiea.Tbe  total  cosU  of  par- 
ticipation of  the  approximately  300 
utilities  covered  by  the  RCS  Program 
is  estimated  to  be  $1.6  billion.  For  a 
covered  utility  of  average  size  (300,000 
residential  customers),  the  total  coats 
for  the  five  years  of  the  program 
would  range  from  about  $3  million  to 
$6  million  depenwkg  on  its  prior  level 
of  activity.  The  average  program  cost 
for  utilities  is  $5.3  million  because  few 
covered  utilities  have  extensive  prior 
experience  in  residential  energy  con- 
servation activity. 

Included  in  these  costs  are  costs  of 
providing  a  two-hour  audit  for  conser- 
vation measures  only,  program  infor- 
mation, arranging  of  installation  and/ 
or  financing,  and  post-installation  in- 
spections. Additional  skilled  and  pro- 
fessional personnel  required  each  year 
for  the  RCS  Program  by  a  covered 
utility  of  average  size  would  Include: 

(a)  Up  to  15  clerical  and  professional 
positions: 

(b)  10  to  30  auditors  for  conservation 
measures  only:  and 

(c)  1  to  2  post-installation  inspectors. 

The  variations  in  costs  and  employ- 
ment requirements  depend  on  the  util- 
ity's previous  experience  with  a  resi- 


dential energy  conservation  program, 
such  as  whether  or  not  home  energy 
auditors  have  been  actively  employed, 
etc 

A  covered  utility's  ability  to  fully 
comply  with  the  rules  may  be  con- 
strained by  a  lack  of  a  suflicient 
number  of  trained  auditors.  This  Con- 
straint would  arise  if  the  response  to 
the  auditor  training  program  Is  too 
low  to  meet  the  demand  generated  by 
the  response  to  the  program. 

Excluded  from  these  estimates  are 
the  additional  costs  to  the  approxi- 
mately thirty-five  nonregulated  cov- 
ered utilities  for  the  additional  plan- 
ning activities  they  would  have  to  un- 
dertake if  their  state  does  not  include 
them  in  its  plan  for  regulated  utilities. 
These  costs  have  not  been  estimated 
because  of  the  difficulty  in  determin- 
ing how  many  states  would  exclude 
nonregulated  utilities  from  their 
irians. 

Other  impacts  on  covered  utilities 
include  the  foregone  alternative  uses 
of  the  funds  expended  for  the  RCS 
Program.  Such  uses  might  include  re- 
placing equipment  and  Increasing 
plant  capacity.  The  latter  impact 
would  be  negligible,  however,  if  energy 
consumption  by  the  residential  sector 
is  significantly  reduced  through  the 
RCS  Program. 

The  foregoing  explicitly  considers 
only  those  costs  relating  to  the  conser- 
vation measures  audit.  In  addition,  the 
utility  is  required  to  offer  to  its  resi- 
dential customers  an  audit  for  renew- 
able resource  measures.  Because  of  its 
more  general  applicability,  it  is  possi- 
ble to  provide  <Hie  audit  specifically 
for  solar  water  heating.  Athird  audit 
for  all  other  renewable  rM^Clzra  meas- 
ures would  be  given  separately  ib^  util- 
ity ctistomers  who  have  had  the  ^con- 
servation measures  audit  This  )  ar- 
rangement would  be  costly  to  the  (Util- 
ity as  well  as  to  consumers,  for 
separate  visits  to  the  home  could  1 
sibly  be  required.  This  would 
labor  time  and  travel  time  neceskary 
to  conduct  the  audit,  and  could  incon- 
venience the  homeowner  by  reqi 
multiple  vitits  to  the  home. 

Time  required  for  each  of  the  audits 
has  been  estimated  to  be  two  hours  for 
the  conservation  measures  audit,  one 
and  one-half  hours  for  the  solar  water 
heating  audit,  and  four  hours  for  the 
audit  of  other  renewable  resource 
measures.  At  an  estimated  cost  of  $25 
per  audit  hour,  the  cost  of  an  audit 
package  could  vary  from  $40  or  $50  for 
the  solar  water  heating  audit  or  the 
conservation  measures  audit  to  $190 
for  aU  three  audits.  AddiUonaUy.  audi- 
tors trained  for  the  solar  water  heat- 
ing and  other  renewable  resource 
audits  would  be  required  by  the  util- 
ity. 

(4)  Home  Heating  SujtpUen.  The 
total  cost  of  participation  of  approxi- 
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mat^  7.600  home  heating  suppliers 
which  could  be  covered  by  the  RGB 
Program  is  estimated  to  be  $304  mfl- 
Uon.  Baaed  on  an  average  dealer  with 
2.160  residential  accounts,  the  total 
cost  for  the  Ave  yean  of  the  program 
per  dealer  would  be  approximately 
$40,000.  Additional  skilled  and  profes- 
sional personnel  required  each  year  by 
the  average  dealer  would  be  minimal: 

(a)  Less  than  8  hours  per  week  for 
clerical/prof  earional  staff 

(b)  About  8  hours  per  week  time 
auditor  capability 

(c)  Less  than  4  hours  per  wedi  for 
po^lnstallation  inspection  staff. 

The  major  impacts  on  home  heating 
suppliers  are  likely  to  be:  (a)  reporting 
requirements,  including  addlti<Nial  pa- 
perwot^  and  interactions  with  govern- 
ment staff,  something  with  which  the 
average  dealer  has  little  familiarity: 
and  (b)  possible  anti-competitive  ef- 
fects from  utility  access  to  the  custom- 
ers of  home  heating  fuel  suppliers 
through  a  widely  publicized  knd  active 
utility  program. 

(5)  Industry. 

(a)  Enem  OofuervaHon  MaterUU. 
One  of  the  major  eoomxnlc  impacts 
will  be  the  increased  demand  tor 
energy  conservation  materials. 

Bales  of  attic  insulation  wHl  increase 
by  $500  minion  over  what  would  have 
been  purchased  in  the  absence  of  the 
program.  For  storm  windows,  the 
annual  demand  is  anticipated  to  rise 
from  35  million  units  per  year  to  61.9 
million  imits  per  year  during  the 
period  1960  to  1985.  Based  on  an  aver- 
age cost  of  $15.60  per  storm  window, 
sales  wm  increase  fnxn  $556  million  to 
$970  million. 

In  the  market  for  dock  thermostats, 
annual  sales  are  expected  to  increase 
from  $265  million  to  $340  million, 
based  on  an  average  per  unit  price  of 
$56.  Sales  of  water  heater  jackets 
could  increase  from  $12.4  million  per 
year  to  $20.4  million  per  year,  baaed 
on  a  value  of  $.51  per  pound  of  fiber- 
glass insulation. 

Demand  for  the  automatic  ignitioa 
device  is  not  likely  to  be  sIgniflcanUy 
stimulated  by  the  RGB  Program.  An 
increase  in  demand  of  about  two  per- 
cent is  anticipated. 

(b)  Material  Standard*. 

(I)  Putty.  The  reference  program 
standard  (F.S.  TT-P-AHOIB)  effec- 
tively prohibits  the  use  of  putty  as 
part  of  the  program  slnoe  most  manu- 
facturers now  use  natural  calcium  car- 
bonate in  their  product.  However,  the 
demand  generated  by  the  RCS  Pro- 
gram for  putty  is  expected  to  be  mini- 
mal. Therefore,  the  ectmomlc  impact 
of  this  alternative  should  not  be  sig- 
nlfteant. 

(ii)  aUuino  Compound.  The  refer- 
ence program  standard  (FA  TT-O- 
4iOE)  vrohMtM  the  use  of  several 
products  DOW  widely  used  by  building 


ccmtractors  as  window  glasing  com- 
pounds. Tlie  tanpaet  of  this  standard 
will  be  a  loss  of  sales  for  those  prod- 
ucts wbkAi  are  not  eligible  as  part  of 
the  RCS  Program.  Because  the 
demand  generated  by  the  RCS  Pro- 
gram for  window  g^asIng  compound  is 
likely  to  be  relaUvdy  small,  the  loss  of 
sales  due  to  selection  of  this  alterna- 
Uve  Is  not  expected  to  be  large. 

(ill)  Attle  IntukMon.  The  reference 
program  standard  requires  that  the 
membrane  covering  of  any  insulation 
to  be  installed  in  an  exposed  attk:  be 
tested  using  the  critical  nuUant  flux 
test  as  dteerfbed  in  FjB.  HH-I-515D 
and  yield  a  flame  spread  of  leas  than 
25.  Kraft-faced  mineral  fiber  batts.  a 
product  manufactured  by  several 
firms  and  currently  in  wide  use.  will 
not  pass  the  requirements  of  this  test 
if  the  test  is  conducted  with  the  vapor 
barrier  exposed.  In  this  case,  the  mate- 
rial standard  for  Insulation  to  be  in- 
stalled In  exposed  attics  would  have  a 
major  economic  Impact  on  Industry. 

Industry  representathres  estimate 
that  more  than  one-third  of  the  attics 
of  all  new  homes  will  be  Insulated  with 
kraft-faoed  mineral  fiber  batts  In  1960 
and  the  subsequent  years.  Although 
Uie  RGB  Program  does  not  deal  with 
new  housing  construction  it  is  highly 
likely  that  those  states  which  adopt 
the  regulation  standard  for  retrofit 
application  may  extend  this  standard 
to  all  residential  attk:  appUcations. 
The  result  would  be  to  effectively  pro- 
hibit the  use  of  kraft-faeed  batts  in 
the  attics  of  residential  buildings, 

VTert  this  to  occur,  a  product  that 
can  reasonably  be  expected  to  fOl  the 
resulting  supply  void  Is  the  alimilnum- 
f aoed  mineral  fiber  batt.  However,  this 
product  substitution  would  be  likely  to 
have  a  negative  Impact  on  price  staMl- 
ity  In  the  housing  construction  Indus- 
try. Although  aluminum-faced  batts 
will  pass  the  requirements  of  the  criti- 
cal radiant  flux  test,  their  cost  is  ap- 
proximately 10  percent  more  than 
that  of  kraft-faeed  batts. 

The  ly-fttanA  tot  kraft-fsoed  mineral 
fiber  batts  for  attks  in  new  residential 
construction  is  estimated  to  be  in 
excess  of  300  mOUon  lbs.  Using  $.51 
per  pound  as  the  cost  of  flberglass  in 
1960.  this  rqn-esents  a  vaaxket  value  of 
$115  mOUon.  The  value  of  the  replace- 
ment product  (foil  backed  mineral 
fiber  batto)  would  be  $168  mfllkm.  Alu- 
minum-faced batts  can  be  produced  on 
the  same  insulation  ixoduetion  lines 
as  those  used  for  kraft-faeed  batts.  Ae- 
COTdlngly.  there  should  be  no  diange 
in  productivity  (other  than  that 
caused  by  the  market  for  the  hl^ier- 
priced  product),  no  major  capital  ex- 
penditures required  and  no  Increase  in 
employment  for  the  Insulation  manu- 
facturers. 

The  f<A  used  to  make  the  ahmii- 
num-faced  product  is  purehased  by 
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the  insulation  Industry  manufacturers 
from  aluminum  manufacturers.  The 
increase  in  demand  for  aluminum  'f oO 
suitable  for  use  with  insulation  would 
burden  production  lines  in  the  alumi- 
num industry.  New  capital  investment 
would  be  required  by  the  aluminum 
taidustry.  and  a  time  lag  of  several 
months  would  result  before  the  higher 
demand  levels  could  be  satisfied.  This 
could  result  in  an  insufficient  supply 
of  Insulation  for  new  constructicm. 

New  production  Jobs  would  be  cre- 
ated In  the  aluminiun  industry:  howev- 
er, it  was  not  determined  whether  ex- 
isting personnel  would  be  switched 
from  other  product  Unes  to  work  on 
foil  for  insulation  or  if  additional 
labor  would  be  hired. 

(c)  InstaOatUm  Standards.  The  ref- 
erence program  requirements  applying 
to  the  installation  of  k>ose-fiU  insula- 
tion In  attks  will  affect  the  cost  of 
Uiese  Installations.  One  requirement 
calls  for  a  baffle  around  soffit  vents  to 
prevent  the  insulation  from  clogging 
tbem.  The  cost  of  this  requirement 
will  average  $0.02  per  square  foot  of 
attic  area  more  than  the  Job  done 
without  su^  a  measure.  For  a  1200  sq. 
ft  attic  thto  amounts  to  $24.00.  A 
second  requirement  calls  for  a  barrier 
around  recessed  lighting  in  attics  to 
prevent  Insulattim  from  covering 
them.  The  cost  of  this  requiranent 
will  be  about  $5  to  $10  per  recessed 
light  In  a  hmne  with  two  recessed 
lights  this  would  amount  to  a  $10  to 
$20  Increase  over  current  practices. 

A  third  requirement  calls  for  the 
idaoement  of  wire  guards  around  any 
wiring  that  might  be  covered  by  the 
loose-fin  insulation.  It  is  estimated 
QiMt  the  cost  of  Installing  wire  gtuutis 
win  run  $.10  per  sq.  ft  of  attk:  area. 
Fbr  a  1200  sq.  ft  attk  this  wUl  cost 
about  $120  extra. 

The  reference  iffogram  alternative 
Ulan  requires  that  miniwmim  ventOa- 
ti<m  openings  be  tnwided  as  follows: 

(1)  With  vapor  barrier.  1  sq.  ft  per 
SOO  sq.  ft  of  attic  space 

(U)  Without  vapor  barrier 

•  1  sq.  ft  per  150  sq.  ft.  of  mttk: 
QMoe.  or 

•  1  sq.  ft.  per  SOO  sq.  ft  of  attic 
space  it  at  least  50  percent  of  the  ven- 
tilating area  Is  provided  by  fixed  venti- 
lation at  least  3  ft  above  the  eave  ot 
soffit  vents. 

For  the  average  hmne  the  cost  of 
this  requirement  wlU  be  approximate- 
ly the  same  whether  <»■  not  there  Is  a 
vapOT  barrier.  The  avo-age  cost  f<H-  a 
home  with  1200  sq.  ft  attk:  space  wOl 
range  from  $00  to  $160.  depending  on 
Uie  amount  of  existing  ventilation  in 
the  attic  It  win  cost  about  $25  to  In- 
staU  a  paint  vapor  barrier  as  required 
in  Zone  1  In  bathrooms  aswmilng  the 
insulation  contractor  does  the  job. 

The  requirement  that  the  InstaUer 
evaluate  the  condition  of  any  wiring 
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that  might  be  covered  by  Insulation  Is 
expected  to  have  a  significant  impact. 
This  Is  based  on  the  opinion  of  a  certi- 
fied safety  professional  and  underwrit- 
er with  one  of  the  larger  insurance 
firms  that  it  is  unlikely  any  insurance 
carrier  would  offer  liability  coverage 
to  an  insulation  installer  who  was  re- 
quired to  conduct  electrical  inspec- 
tions unless  the  installer  were  a  li- 
censed electrician.  Therefore  the  serv- 
ices of  an  electrician  would  be  required 
under  this  alternative. 

The  cost  of  having  attic  insulation 
increased  from  R-11  to  R-30  under  the 
requirements  of  the  reference  pro- 
gram alternative  (excluding  the  vapor 
barrier  required  in  Zone  1  only)  have 
been  estimated  for  an  average  home  in 
the  Washington.  D.C.  Such  home  is 
assumed  to  have  1200  sq.  ft.  of  attic 
area,  no  attic  ventilation,  two  recessed 
lights  and  no  wire  guards.  The  cost  of 
a  loose-fill  installation  tmder  these 
conditions  would  be  $830. 

The  cost  of  such  an  installation  in 
the  Washington.  D.C.  area  without 
these  requirements  is  $.40  per  aq.  ft., 
or  $480.  The  requirements  of  the  ref- 
erence program  standard  result  in  a  73 
percent  cost  increase  for  an  average 
installation.  A  cost  increase  of  this 
magnitude  will  reduce  the  competitive- 
ness of  contractors  participating  In  the 
program  relative  to  those  who  are  not. 
Such  a  cost  increase  is  also  likely  to 
tiave  an  inflationary  effect  on  the 
buildings  retrofit  industry. 

(d)  RepUuxment  Furnaces.  Concern 
has  been  expressed  that  the  RCS  Pro- 
gram will  create  opportunities  for  ag- 
gressive energy  suppliers  to  persuade 
customers  of  other  energy  suppliers  to 
switch  fuels.  This  concern  has  been 
particularly  acute  where  small  home 
heating  suppliers  are  involved. 

The  proposed  rule  contains  provi- 
sions which  permit  states  wide  latitude 
in  establishing  the  requirements  for 
home  heating  supplier  participation  in 
the  RCS  Program.  Given  the  degree  of 
business  protection  inherent  in  this 
latitude,  no  attempt  was  made  to  esti- 
mate the  impact  of  the  program  on 
competition  between  suppliers  of  dif- 
ferent tyijes  of  energy. 

(6)  HouMeholdM.  Approximately  65.4 
million  households  are  projected  to  be 
eligible  to  participate  in  the  RCS  Pro- 
gram. For  the  reference  program  it  is 
assumed  that  7  percent  of  the  eligible 
households  will  request  an  energy 
audit  under  the  program  each  year 
and  that  75  percent  of  these  house- 
holds will  follow-up  and  Install  sug- 
gested energy  conservation  measures. 
It  is  assimied  that  the  measures  in- 
staUed  will  be  all  those  that  have  an 
average  payback  period  of  six  years  or 
leas  and  are  not  already  installed.  The 
choice  of  six  years  was  based  upon  the 
reported  experimce  of  a  small  sample 
of  utilities  that  have  operated  residen- 
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tial  energy  conservation  programs. 
Most  of  these  have  found  that  con- 
sumers are  reluctant  to  install  meas- 
ures having  a  payback  period  in  excess 
of  five  years. 

Household  investments  in  energy 
conservation  measiu-es  as  a  result  of 
the  program  will  be  recovered  through 
decreased  energy  consumption  over  a 
period  of  years.  The  approximately 
$6.7  billion  that  will  be  invested  in 
energy  conservation  measures  will  pro- 
duce a  gross  energy  cost  savings  to 
households  over  the  useful  life  of  the 
measures  of  $30  billion. 

The  RCS  Program  Is  also  likely  to 
generate  increased  costs  for  house- 
holds through:  (a)  Increased  utility 
rates  to  cover  those  program  costs 
that  are  passed  through  to  customers. 
and  (b)  increased  state  taxes  to  cover 
the  costs  of  developing  and  managing 
the  state  plans. 

Increases  In  utility  rates  can  result 
from  program  information  costs,  audit 
costs,  arranging  costs  and  the  costs  of 
post-installation  inspections.  If  a  state 
regulatory  authority  permits  all  of 
these  program  costs  to  be  passed 
through  to  a  utility's  customers,  the 
average  increase  in  a  customer's  utility 
bill  will  be  $.25  per  month  during  the 
lifetime  of  the  RCS  Program.  This  in- 
crease reflects  only  the  costs  of  the 
program  for  conservation  measures. 

This  average  cost  is  likely  to  be 
higher  for  the  customers  of  any  of  the 
thirty-flve  nonregulated  utilities 
which  are  covered  by  the  program  but 
are  not  included  in  a  state  plan.  Other 
variations  in  the  impact  of  program 
costs  on  households  are  also  likely. 
Some  households  serviced  by  more 
than  one  participating  energy  supplier 
wiU  contribute  to  the  support  of  more 
than  one  program.  Certain  households 
not  covered  by  the  program,  such  as 
tenants  in  ajMutment  buildings  with 
five  or  more  imits.  may  be  required  to 
absorb  costs  generated  by  the  program 
without  being  eligible  for  program 
participation. 

Some  of  the  state  costs  of  developing 
and  administering  the  program  may 
be  recovered  through  increased  state 
taxes.  The  average  annual  cost  of  par- 
ticipation in  the  program  by  all  states 
is  estimated  to  be  $27.1  million.  If  all 
of  this  cost  Is  recovered  through  tax- 
ation, the  average  Increase  in  state 
taxes  WiU  be  about  $.28  per  household 
per  year. 

The  RCS  Program  will  also  result  in 
some  increases  in  employment  which 
will  impact  a  small  portion  of  house- 
holds. This  employment  wUl  be  gener- 
ated by  three  sources:  utilities,  states, 
and  energy  conservation  measures, 
manufacturers  and  installers. 

b.  Energy  impacts 

(1)  Enern  Consumption.  Under  the 
reference  program  household  energy 


use  will  decrease  by  approximately 
0.38  Quad  annually  by  1985  as  a  result 
of  the  energy  conservation  measures 
instaUed  under  the  RCS  Program. 
This  represents  2.2  percent  of  project- 
ed residential  energy  consumption  by 
1985.  or  0.2  MBD  (oil-equivalent). 

(2)  Household  Response  to  the  Util- 
ity Proffram.  The  demand  for  audits 
will  fall  rapidly  as  the  price  charged 
for  audit  increases  from  zero.  With  an 
audit  provided  free  of  charge  to  resi- 
dential customers,  the  highest  empiri- 
cal rate  experienced  by  a  utility  whose 
program  approximated  the  RC^  Pro- 
gram was  an  annual  response  rate  of 
about  seven  percent.  A  group  of  utili- 
ties which  conducted  programs  that 
were  also  similar  to  the  RC3S  Program 
found  that  higher  direct  charges  re- 
sulted in  lower  response  rates.  For 
energy  audit  charges  of  about  $12.00, 
the  annual  response  rate  was  only  1.5 
percent.  One  utility  which  charged  $25 
for  an  energy  audit  has  received  an 
annual  response  rate  of  less  than  0.25 
percent.  These  experiences  indicate 
that  the  price  of  the  audit  will  have  a 
significant  effect  on  the  response  rate 
to  the  program.  To  the  extent  that 
providing  energy  audits  induces  house- 
holds to  purchase  conservation  meas- 
ures, the  Impact  of  the  program  on 
energy  savings  may  be  signf  icantly  im- 
pacted by  the  cost  of  the  audit. 
3.  Impact  Estimation  of  Alternatives 

for  the  Required  Scope  of  the  RCS 

Program  Audit 
a.  Economic  impact 

(1)  Utilities.  The  reference  program 
includes  three  separate  audits,  one  for 
energy  conservation  measures,  one  for 
solar  water  heating,  and  one  for  other 
renewable  resources  measures.  One  of 
the  alternatives  to  the  reference  audit 
package  is  to  require  one  comprehen- 
sive audit  which  covers  all  energy  con- 
servation and  renewable  measures.  If 
the  demand  for  all  three  of  the  audits 
in  the  reference  program  package  re- 
mained unchanged,  this  alternative 
could  reduce  the  total  cost  to  covered 
utilities  of  administering  the  audit 
program.  Fewer  trips  would  be  re- 
quired, and  the  total  time  for  all  three 
audits  would  be  less. 

Where  the  audit  costs  are  charged 
directly  to  the  homeowner,  the  total 
demand  for  audits  Is  likely  to  decline 
because  of  the  additional  cost  of  the 
renewable  resource  audits.  Utility 
costs  would  then  decline  In  proportion 
to  the  lower  response.  Where  all  audit 
coats  are  expended,  however,  this  in 
not  likely.  The  demand  for  energy 
conservation  audits  will  not  be  re- 
duced by  the  added  costs  of  the  renew- 
able resource  audits  because  these 
added  costs  will  not  be  charged  to  the 
customer  requesting  an  audit.  The  one 
comprehensive  audit  will  still  require 
two  auditors,  one  trained  In  conserva- 


tion measures  and  one  in  renewable 
resource  measiires;  therefore,  the  coat 
to  the  utility  (and.  ultimately,  all  the 
utility's  customers)  will  rise. 

The  other  alternative  to  the  refer- 
ence program  package  of  three  sepa- 
rate audita  Is  to  require  that  two  sepa- 
rate audits  be  offered:  A  combined 
audit  covering  conservation  measures 
and  solar  water  heating,  and  a  second 
audit  for  all  pther  renewable  re- 
sources, to  be  available  after  and  con- 
tingent ui>on  the  results  of  the  first 
audit.  This  alternative  Is  likely  to 
reduce  the  overall  coat  to  the  utility: 
adding  solar  water  heating  to  the  con- 
servation measures  audit  adds  only 
about  one-half  hour  to  the  total  audit 
time  imd  eliminates  one  trip.  A  net 
one  hour  Is  saved  by  combining  the 
conservation  measures  and  solar  water 
heating  audit.  This  assumes  that  one 
auditor  will  conduct  the  combined 
audit  for  conservation  measure  and 
solar  water  heating. 

(2)  Households.  If  a  major  portion  of 
the  audit  Is  charged  to  the  customer 
requesting  it.  a  large  part  of  the  cost 
shifts  from  aU  utility  customers  to 
those  customers.  Regarding  the  alter- 
native calling  for  a  single  comprehen- 
sive audit  package,  the  utilities'  sav- 
ings in  costs  relative  to  three  separate 
audits  would  be  passed  on  to  those 
customers  requesting  all  three  audits. 
The  total  audit  time  would  be  reduced 
from  7  Vt  hours  to  5  hours  and  the  cost 
from  about  $190  to  $125,  a  savings  of 
$65  per  audit. 

However,  when  a  major  portion  of 
these  costs  are  charged  directly  to  the 
customer,  only  customers  interested  in 
the  renewable  resource  audit  are  likely 
to  inciu-  the  cost.  In  this  situation,  the 
benefits  of  the  program  from  this  al- 
ternative are  likely  to  be  redistributed 
from  customers  who  have  an  interest 
primarily  in  energy  conservation  meas- 
ures to  those  who  have  a  preference 
for  renewable  resource  measures. 

Regarding  the  alternative  calling  for 
two  separate  audits  and  direct  charg- 
ing, the  cost  savings  for  all  three 
audits  is  not  as  great.  The  cost  of  the 
total  package  Is  reduced  from  $190  to 
$160.  This  alternative  presents  less  of 
a  disincentive  to  homeowners  who  are 
interested  only  in  the  energy  conserva- 
tion audit:  however,  the  additional 
cost  for  the  solar  water  heater  will 
deter  some  customers  that  otherwise 
would  request  the  energy  conservation 
audit.  Therefore,  there  will  be  redis- 
tribution of  consmner  benefits  to 
those  interested  In  renewable  re- 
aourcea.  although  It  will  be  leas  of  a  re- 
distribution than  would  oociir  with  the 
preceding  alternative. 

h.  Energy  impact 

(1)  National  and  Household*.  For 
both  alternatives,  in  the  case  where 
the   audits   are   fully   expenaed.    the 
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energy  aavings  will  increase.  There 
will  be  some  customers  who,  in  the  ab- 
sence of  a  required  renewable  re- 
aourcea  audit,  would  not  have  been  ex- 
posed to  the  benefits  of  renewable  re- 
aouroe  meaaurea  and  therefore  would 
not  have  conaidered  Installing  them. 
Renewable  resource  inatallationa  by 
theae  customers  will  provide  added 
oiergy  aavings. 

In  the  case  where  a  major  portion  of 
the  audit  coat  ia  charged  directly  to 
the  cuatomer.  the  demand  for  the 
single  comprehensive  audit  ahould  be 
greatly  reduced  relative  to  the  demand 
for  aeparate  audita.  Thla  will  reduce 
the  number  of  houaeholda  participat- 
ing and  therefore  rediice  the  program 
benefita  from  decreased  energy  con- 
sumption. 

Separately  charging  the  costs  of  the 
combined  energy  conservation  and 
solar  water  heater  audit  and  the  other 
renewable  resource  audit  will  also 
reduce  the  energy  savings  benefits,  al- 
though not  as  much.  The  energy  aav- 
inffB  from  the  amall  increase  in  house- 
holds installing  aolar  water  heaters 
will  partly  compensate  for  the  rediic- 
tion  in  thoee  Installing  any  measures: 
however,  this  is  not  expected  to  be  a 
major  offsetting  factor.  An  intangible 
benefit  leading  to  greater  future 
energy  savbiga  Is  the  added  exposure 
solar  systems  receive  nationwide 
through  the  added  aolar  water  heater 
inatallationa. 

4.  Impact  Estimation  of  Alternatives 
for  the  Required  Scope  of  the 
Energy  Conservation  Measures 
Audit 

CL  Economic  impact 

(1)  NationaL  The  aggregate  costs  of 
the  RCS  Program  increase  as  the  re- 
quired content  of  the  conservation 
measures  audit  is  expanded  to  include 
more  than  only  those  measures  that 
pay  for  themselves  within  six  years 
(the  reference  program  audit  content). 
Of  the  two  additional  alternatives  pro- 
posed for  the  prescribed  content  of 
the  conservation  measures  audit,  one 
would  include  in  the  audit  each  energy 
conservation  measure  that  pays  for 
itself  within  its  useful  life.  This  alter- 
native requires  an  additional  2,200 
auditors  each  year  and  increases  the 
total  cost  of  the  reference  program  by 
$405  million. 

The  second  alternative  would  In- 
clude in  the  audit  all  energy  conserva- 
tion measiu-es  which  are  listed  in  the 
legtislation.  This  alternative  requires 
an  additional  5,200  auditora  nation- 
wide each  year  at  an  increased  total 
program  coat  of  $973  million. 

(2)  Utilities.  The  cost  to  a  covered 
utility  of  average  size  Increases  as  the 
required  content  of  the  conservation 
measures  audit  is  increased  to  Include 
more  than  only  those  measures  that 
pay  for  themselves  within  six  years 


16581 

(the  reference  program  audit  content). 
Increasing  the  required  content  of  the 
audit  to  include  each  energy  conserva- 
tion measure  that  pays  for  itself 
within  its  useful  life  would  increase 
the  audit  time  from  2  to  2^  hours.  For 
a  utility  of  average  size  this  additonal 
half  hour  would  require  from  three  to 
seven  more  auditors  each  year  depend- 
ing upon  the  utility's  previous  level  of 
activity  in  a  residential  energy  conser- 
vation program.  The  increase  in  coats 
to  the  utility  for  the  five  years  of  the 
program  would  range  from  $0.6  mil- 
lion to  $1.3  million. 

Increasing  the  required  content  of 
the  audit  to  Include  all  energy  conaer- 
vation  meaavu-ea  which  are  liated  in 
the  legialation.  would  require  an  addi- 
tional 15  auditors  per  utility  each 
year.  The  costs  to  a  covered  utility  of 
average  size  would  increase  by  $2.8 
million  over  the  reference  program 
coats. 

(3)  Home  Heating  Suppliers.  The 
cost  per  average  home  heating  suppli- 
er increasea  as  the  content  of  the  con- 
servation measures  audit  is  expanded 
to  include  more  than  only  those  meas- 
ures that  pay  for  themselves  within 
six  years  (the  reference  progam  audit 
contoit).  The  alternative  wliich  in- 
creasea the  number  of  measures  to 
each  energy  conservation  measure 
that  pays  for  itself  within  ita  uaeful 
life  would  increaae  the  time  required 
to  audit  a  reaidence  from  2  to  2V^ 
houra.  For  the  average  fuel  dealer  this 
woiild  require  an  additional  two  hours 
per  week  conducting  audits.  The  in- 
crease in  costs  to  the  dealer  for  the 
five  years  of  the  program  would  be 
about  $9,506. 

The  alternative  which  includes  in 
the  audit  all  energy  conservation 
measures  which  are  listed  in  the  legis- 
lation would  require  an  additional  four 
hours  per  week  per  dealer.  The  addi- 
tional cost  to  the  home  heating  suppli- 
er of  this  alternative  over  that  of  the 
reference  program  would  be  about 
$18,600  during  the  five  years  of  the 
program. 

(4)  Households.  Including  each 
measure  wtiich  ijaya  for  Itself  within 
ita  useful  life  in  the  audit  and  expens- 
ing the  full  audit  coat  would  increase 
the  cost  paaaed  on  to  all  customers  of 
a  covered  utility  by  less  than  $0.06  per 
month.  An  audit  which  includes  all 
energy  conservation  measures  listed  In 
the  legislation  would  increase  the  cost 
passed  on  to  all  utility  customers  by 
about  $0.14  per  mtrnth. 

b.  Energy  impact 

(1)  National  Previous  experiences  of 
utilities  with  audit  programs  indicate 
that  homeowners  are  reluctant  to  pur- 
chase any  conservation  measure  which 
has  a  payback  period  of  more  than  six 
years.  Therefore,  the  benefits  in 
energy  savings  from  increasing  the  re- 
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qiilred  contents  of  the  conservation 
measures  audit  for  either  alternative 
are  likely  to  be  minimal. 

5.  Impact  Estimation  of  Alternatives 
for  the  Required  Scope  and  Dura- 
tion of  the  Post-Installation  Inspec- 
tions 

a.  Economic  impact 

(1)  NatioTial.  The  reference  program 
includes  a  requirement  for  post-instal- 
lation Inspection  of  all  vent  damper 
and  intermittent  ignition  device  instal- 
lations and  twenty  percent  of  any 
other  measures  installed.  One  of  the 
alternatives  to  this  requirement  is  to 
eliminate  the  requirement  altogether. 
This  would  reduce  aggregate  costs  of 
covered  utility  and  home  heating  sup- 
plier participation  by  $120  million. 
The  total  program  costs  over  the  five 
years  would  decline  from  $2  billion  to 
$1.9  billion.  Aggregate  employment 
would  be  affected  by  the  elimination 
of  the  500  full-time  positions  for  post- 
installation  inspectors. 

The  second  alternative  to  the  refer- 
ence program  requires  that  every  pro- 
gram installation  be  inspected.  This 
requirement  would  increase  aggregate 
costs  of  covered  utility  and  home  heat- 
ing supplier  participation  by  approxi- 
mately $354  million:  the  total  costs 
over  the  five  years  of  the  program 
would  rise  from  $2  billion  to  $2.4  bil- 
lion. Employment  for  post-installation 
inspectors  would  increase  from  500  to 
2.000  nationwide. 

Any  alternative  which  reduces  the 
period  of  time  over  which  post-instal- 
lation inspections  are  required  will 
also  reduce  the  cost  of  these  inspec- 
tions and.  therefore,  the  program.  The 
maximum  reduction  would  yield  cost 
savings  identical  to  those  for  the  first 
alternative  above.  i.e..  identical  to  the 
situation  in  which  there  are  no  inspec- 
tions or  cost  savings  of  $120  million. 

(2)  UtUitie*.  Eliminating  the  refer- 
ence program  requirement  for  post-in- 
stallation inspections,  as  in  the  first  al- 
ternative, would  reduce  the  five-year 
cost  of  the  RCS  Program  for  a  covered 
utility  of  average  size  by  $350,000.  The 
average  five-year  cost  of  the  program 
for  such  a  utility  would  decline  from 
the  reference  program  estimate  of  $5.3 
million  to  $4.9  million.  About  1%  full- 
time  equivalent  Inspector  positions 
would  be  eliminated  for  each  covered 
utility. 

The  second  alternative,  which  ex- 
pands post- installation  Inspections  to 
include  every  program  Installation. 
would  Increase  the  average  five-year 
cost  for  a  covered  utility  of  average 
size  by  about  $i  million.  The  total  pro- 
gram cost  for  five  years  for  such  a  util- 
ity would  rise  from  an  average  of  $5.3 
million  to  nearly  $6.4  million.  Under 
this  alternative,  a  utility  of  average 
size  would  require  about  six  inspectors 
or  an  increase  of  about  4Vi  full-Ume- 
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equivalent  positions  over  the  reference 
program  requirement. 

(3)  Hom€  Heating  Supplier*.  Eaimi- 
nating  the  reference  program  require- 
ment for  poet-installation  inspections, 
as  in  the  first  alternative,  would 
reduce  the  five-year  costs  of  the  pro- 
gram for  an  average  home  heating 
supplier  by  about  $2,000.  from  $40,000 
to  $38,000.  The  corresponding  reduc- 
tion in  employment  is  negligible  since 
the  typical  fuel  dealer  requires  inspec- 
tion capabilities  on  an  occasional  basis. 

The  second  alternative,  which  re- 
quires that  all  program  installations 
be  inspected,  would  increase  the  cost 
of  the  program  to  an  average  home 
heating  supplier  by  about  $5,500  over 
the  five  years  of  program  operation. 
The  total  program  cost  to  a  dealer 
would  therefore  rise  from  $40,000  to 
about  $45,000.  The  corresponding  in- 
crease in  employment  for  the  average 
fuel  dealer  is  insignificant;  the  number 
of  Inspections  required  would  increase 
from  11  to  57  per  year.  Less  than  four 
additional  man-hours  per  week  would 
be  sufficient  to  cover  this  increase  in 
inspections. 

(4)  Households.  Eliminating  post- in- 
stallation inspections  would  reduce 
the  reference  program  cost  passed  on 
to  aU  customers  of  a  utility  by  about 
$0.01  per  month.  At  the  same  time, 
the  benefits  of  ensuring  quality  work- 
manship would  be  reduced.  The 
second  alternative,  to  inspect  all  pro- 
gram installations,  would  increase  the 
cost  passed  on  to  all  customers  of  a 
utility  by  about  $0.05  per  month. 

6.  Enern  impact 

(1)  National  Eliminating  the  re- 
quirement for  post-installation  inspec- 
tions, as  in  the  first  alternative  to  the 
reference  program,  might  reduce  the 
demand  for  services  through  the  RCS 
Program  because  the  benefit  incen- 
tives available  to  the  constmaer  will  be 
correspondingly  reduced.  To  the 
extent  that  this  reduced  demand  for 
program  services  also  reduces  the 
demand  for  measures,  the  energy  sav- 
ings achievable  by  the  program  will  be 
reduced. 

Conversely,  the  alternative  require- 
ment that  every  installation  under  the 
program  be  inspected  will  make  the 
benefit  package  more  attractive  to 
some  households  and  increase  the 
household  participation  rate.  To  the 
extent  that  this  increase  in  participa- 
tion results  in  an  increase  in  the  pur- 
chase of  measures,  a  corresponding  in- 
crease in  energy  savings  would  result. 

Any  alternative  which  reduces  the 
period  of  time  over  which  post-instal- 
lation inspections  are  required  will 
also  reduce  the  corresponding  consum- 
er benefits  of  participation  in  the  pro- 
gram. To  the  extent  that  homeowners 
choose  not  to  install  measures  as  a 


result  of  this  reduction  in  benefits,  a 
reduction  in  energy  savings  will  occur. 

6.  Impact  Estimation  of  Alternatives 
for  the  Required  Scope  of  the  Quali- 
fication for  Energy  Auditors 

a.  Economic  impact 

Of  the  three  alternative  auditor 
qualification  requirements  proposed, 
the  reference  program  utilized  the  al- 
ternative requiring  state  training  in 
conformance  with  DOE  requirements. 
The  second  alternative  proposes  that 
there  be  no  requirement  for  special- 
ized training  of  auditors.  The  third  re- 
quires that  the  scope  of  the  specialized 
training  be  determined  by  the  states. 

(1)  National.  The  total  cost  of  audi- 
tor training,  assuming  all  states  par- 
ticipate, of  the  reference  program  al- 
ternative for  the  years  1979  through 
1984  is  estimated  to  be  $6  million  for 
plans  covering  regulated  utilities  and 
$7  million  for  plans  covering  both  reg- 
ulated utilities  and  home  heating  sup- 
pliers. There  is  no  cost  to  states  under 
the  second  alternative.  For  the  third 
alternative,  the  total  costs  are  estimat- 
ed to  be  $4  million  for  both  types  of 
plan  coverage. 

(2)  States.  Total  training  costs  were 
estimated  for  the  period  1979  to  1984 
for  each  of  the  options  available  to  the 
states  regarding  the  content  and  cov- 
erage of  their  Residential  Energy  Con- 
servation Plans.  For  the  purpose  of 
comparing  the  alternatives,  these  costs 
were  disaggregated  from  the  total  cost 
reported  under  the  reference  program 
discussion. 

For  the  reference  program  alterna- 
tive, the  training  costs  per  state  will 
range  from  $54,000  for  a  small  state 
using  the  least  expensive  combination 
of  program  options  to  $285,000  for  a 
large  state  using  the  most  exensive 
combination  of  plan  options.  Eliminat- 
ing the  training  requirement,  as  in  al- 
ternative two.  would  eliminate  all 
training  costs  for  the  states. 

Alternative  three  permits  each  state 
to  establish  its  own  training  require- 
ment. The  estimated  training  costs  per 
state  for  this  alternative  range  from 
$27,000  to  $125,000.  This  represenU  a 
decrease  In  cost  from  the  reference 
program  alternative  of  50  percent  or 
more  for  each  state. 

It  is  assumed  that  any  state  auditor 
qualification  program  will  be  a  con- 
tract item  since  the  RCS  Progam  is 
temporary  and  state  civil  service  com- 
missions are  not  likely  to  be  experi- 
enced in  the  area  of  job  qualification 
evaluation  required  for  the  program. 
Therefore,  these  activities  will  not 
affect  the  number  of  state  Jobs. 

(3)  Households.  Households  will 
absorb  additional  costs  of  state  pro- 
gram administration  through  either 
increased  taxation  levels,  or  decreases 
in  other  state  services.  Per  capita  cost 
figures  proWde  an  indication  of  the 


level  of  this  impact.  The  five-year  cost 
of  DOE-established  training  require- 
ments ranges  from  $0.03  to  $0.04  per 
capita. 

There  is  no  cost  for  the  second  alter- 
native where  training  is  not  required. 
State  training  requirements  will  result 
in  a  five-year  per  capita  cost  ranging 
from  $0.01  to  $0.02.  This  is  a  decline  of 
50  percent  or  more  from  the  per  capita 
cost  of  training  requirements  as  estab- 
lished by  DOE. 

7.  Impact  Estimation  of  Alternatives 
for  the  Required  Scope  of  Installa- 
tion Standards  for  Loose-Fill  Insula- 
tion 

a.  Economic  impact 

(1)  Households.  The  first  alternative 
to  the  reference  program  standard 
specifies  that  all  of  the  proposed 
loose-fill  installation  requirements 
except  the  requirements  for  a  wire 
guard  and  wiring  Inspection  be  speci- 
fied for  program  installations.  The 
elimination  of  these  requirements  will 
reduce  the  cost  of  a  reference  program 
attic  retrofit  by  $120,  or  14  percent. 
These  estimates  were  made  for  an 
average  home  in  the  Washington,  D.C. 
area  assumed  to  have  R-11  in  the 
attic,  no  attic  ventilation,  1200  square 
feet  of  attic  area  and  two  recessed 
lights.  The  assimied  program  installa- 
tion consists  of  increasing  the  insula- 
tion value  to  R-30  with  blown  loose-fill 
Insulation. 

The  second  alternative  to  the  refer- 
ence program  standard  is  the  same  tA 
the  first  alternative  with  the  addition 
of  a  requirement  that  loose-fill  insula- 
tion not  be  installed  higher  than  the 
level  of  any  wires  crossing  the  tops  of 
exposed  ceiling  Joists.  The  economic 
effect  of  this  alternative  on  house- 
holds is  i^proximately  the  same  as 
that  of  the  first  alternative. 

(2)  Industry.  EUminatlod  of  the  wire 
guard  and  wiring  inspection  require- 
ments will  reduce  the  competitive  dis- 
advantage of  insulation  contractors 
who  have  to  charge  for  the  extra  wire 
gusjtl  installatiim  and  wiring  inq>ec- 
tion. 

The  second  alternative  to  the  refer- 
ence program  would  limit  the  height 
to  which  loose-fill  insulation  may  be 
instaUed  in  order  to  avoid  surrounding 
attic  wiring  with  insulation.  This 
heii^t  limitation  places  a  restriction 
on  the  types  of  loose-fiU  insulation 
which  are  likely  to  be  cost-effective. 
For  example,  for  the  same  depth  of  in- 
sulation, loose-fill  cellulose  has  a 
much  higher  insulating  value  than 
does  fiberglass,  this  will  tend  to  make 
the  types  of  loose-fill  instilation  that 
have  a  higher  R-value  per  inch  of 
depth  more  attractive.  Since  cellulose 
has  the  highest  R-value  per  inch  rela- 
tive to  the  other  types  of  loose-fill  in- 
sulatlcm  rmmmnniy  used,  thls  altema- 
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tive  will  tend  to  bias  the  loose-fill 
market  toward  cellulose  insulation. 

Additionally,  this  height  limitation 
will  reduce  the  amount  of  loose-fill  in- 
sulation that  can  be  installed  imder 
the  program.  This  may  constitute  a 
disincentive  to  insulation  contractors 
to  participate  in  the  RCS  Program. 

8.  Impact  Estimation  of  Alternatives 
for  the  Required  Material  Standard 
for  Putty 

OL  Economic  impact 

(1)  Industry.  The  two  alternatives  to 
the  reference  program  standard  are  to 
permit  the  use  of  commercially  availa- 
ble products  and  to  use  a  modified  ver- 
sion of  the  existing  OSA  standard  that 
would  allow  the  use  of  natural  calcium 
carbonate  in  place  of  precipitated  cal- 
cium cartx>nate. 

The  alternative  allowing  commer- 
cially available  products  to  be  used 
will  eliminate  the  very  small  loss  of 
putty  sales  expected  from  the  refer- 
ence program  putty  standard. 

The  second  alternative  to  the  refer- 
ence program  putty  standard  permits 
the  use  of  putty  products  that  are  cur- 
rently in  use  the  building  industry. 
Adoption  of  this  standard  will  reduce 
the  already  small  sales  loss  due  to  the 
standard  used  in  the  reference  pro* 
gram  to  a  negligible  impact. 

9.  Impact  Estimation  of  Alternatives 
for  the  Required  Material  Standard 
for  Gla^ng  Compound 

a.  Economic  impact 

(1)  Industry.  The  one  alternative  to 
the  reference  program  standard  allows 
commercially  available  glazing  com- 
pounds to  be  used.  This  alternative 
eliminates  the  already  minor  economic 
Impact  of  the  reference  program 
standard. 

10.  Impact  Estimation  of  Alternatives 
for  the  Required  BCaterial  Standard 
for  Attic  Insulation 

a.  Economic  impact 

(1)  Industry.  The  alternative  to  the 
reference  program  requirement  of  a 
critical  radiant  flux  test  substitutes  a 
requirement  that  attic  insulation  carry 
a  fire  hazard  warning  labeL  Because 
industry  currently  complies  with  this 
requirement,  selection  of  this  standard 
will  eliminate  the  10  percent  increase 
in  costs  and  other  impacts  relative  to 
existing  practice  that  are  projected  for 
the  reference  program  standard. 

c.  acoKoiac  ntPAcr  or  thi  rxmiwabix 
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1.  Badcground 

An  Mseasment  was  performed  of  the 
macroeoonomic  impacts  on  the  J3S. 
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economy  of  the  solar,  including  wind 
(renewable  resource),  portion  of  the 
Residential  Conservation  Service  Pro- 
gram, viewed  as  one  component  of  the 
overall  national  solar  program  in  the 
period  1980-1985.  Tax  credits  are  a 
complementary  component  of  the  na- 
tional program. 

DOE  had  previously  published  esti- 
mates of  solar  systems  penetrations 
and  energy  displacement  impacts  for 
the  combined  luitioiULl  solar  program. 
This  was  done  in  preparation  for  the 
Domestic  Policy  Review  of  solar 
energy.  These  DOE  estimates  for  the 
Domestic  Policy  Review  provided  the 
basis  for  tills  economic  Impact  assess- 
ment. 

Consistent  with  the  established 
DOE  solar  penetration  estimates,  only 
the  dominant  active  domestic  solar 
systems  were  addressed  rigorously  in 
this  macroeoonomic  lnu>act  assess- 
ment: hot  water,  hot  water  and  space 
heating;  and  a  heat  pump  primarily 
for  cooling  and  secondarily  for  space 
heating.  Consistent  with  the  E>OE 
report  for  the  Domestic  Policy  Review, 
passive  heating  and  cooling  systems 
and  wind  systems  were  not  addressed 
rigorously;  their  potential  Impacts  are 
expected  to  be  small  compared  to  the 
active  solar  measures,  and  were  as- 
sessed in  a  heuristic  manner. 

2.  Method  of  Assessment 

National  level  economic  Impacts 
were  assessed  using  the  Department  of 
Energy  data  concerning  solar  systems 
penetrations  and  the  Department  of 
Labor  standard  econcxnic  assessment 
methods.  Because  the  national-level 
Impacts  were  found  to  be  relatively 
small,  they  were  not  analyzed  further 
to  assign  them  to  specific  regions  of 
the  country. 

As  noted.  Investments  in  residential 
solar  systeiDS  and  corresponding  sav- 
ings in  energy  demand  have  been  esti- 
mated by  DOE  for  1985.  These  DOE 
established  penetratiim  estimates  were 
used  to  compute  changes  in  the  levels 
of  final  demands  for  qiecif ic  industrial 
sectors,  on  a  national  level,  for  the 
Bureau  of  Labor  Statistics  (BLS)  eco- 
nomic iiu)ut/output  (I/O)  model  fore- 
casts for  1985.  This  involved  determin- 
ing the  economic  content,  by  industri- 
al sector,  of  the  projected  solar  system 
sales  and  relating  this  economic  activi- 
ty to  that  projected  previously  by  the 
BLS  without  consideration  of  the  solar 
program. 

The  BUS  I/O  model  was  solved  with 
the  projected  changes  due  to  solar 
system  ssJes,  to  estimate  changes  from 
the  base  case  in  natimial  production 
and  employment  by  industrial  sector. 

3.  Overview  of  Findings 

For  the  period  1976-1985.  per  DOE 
established  penetraUcm  estimates,  ap- 
proximately    1.462.000     conventional 
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systems  are  estimated  to  be  displaced 
(l.e.,  retrofit  applications)  by  active 
solar  systems,  for  ctimulative  equiva- 
lent electricity  demand  savings  In  1985 
of  approximately  0.03  Quads.  Use  of 
the  BL8  I/O  model  produced  esti- 
mates of  a  relatively  small  but  dis- 
tinctly positive  Impact  on  the  national 
economy  due  u>  this  composite  nation- 
al solar  thrust,  of  which  the  Residen- 
tial Conservation  Service  Program  Is 
an  integral  component:  Total  produc- 
tion is  estimated  to  increase  by  975- 
1.241  million  1963  dollars:  and  total 
employment  is  estimated  to  incresue 
by  '36-45  thousands  Jobs,  with  a 
modest  decreasa^f  about  1,000  Job*  in 
the  electric  utilities  sector. 

Estimated  on  an  aggregated  national 
level,  this  production  increase  Is  on 
the  order  of  0.03  percent  of  Total 
Value  Added  in  Manufacturing.  The 
assoicated  increase  in  total  employ- 
ment is  on  the  order  of  0.04  percent. 
Since  these  impacts  are  modest,  rela- 
tive to  the  overall  economy  and  work 
force,  regional  allocations  of  the  im- 
pacts were  not  developed. 

Highlights  of  the  sectorial  changes 
due  to  the  increased  emplojmient  an- 
ticipated are  an  Increase  of  around 
21.000  jobs  in  the  residential  buUdlng 
construction  sector  and  an  increase  of 
around  2.300  jobs  in  the  heating  appa- 
ratus and  plumbing  fixtures  sector. 

Without  performing  additional  de- 
tailed analysis  using  the  I/O  model,  it 
Is  difficult  to  quantify  the  potential 
impacts  of  those  systems  omitted  from 
the  rigorous  assessment,  i.e..  passive 
and  wind  systems.  This  is  especially 
true  with  regard  to  the  Inter-industry 
trade-offs.  However,  a  first  estimate  is 
that  the  impacts  will  be  In  the  same 
direction  as  those  analyzed,  and  at  the 
aggregate  level  they  can  be  estimated 
by  scaling  the  impacts  from  those  sys- 
tems addressed,  based  on  the  relative 
energy  savings.  Such  scaling  results  in 
a  first-order  estimate  of  8  to  9  thou- 
sand additional  total  jobs,  with  an  ad- 
ditional decrease  of  about  200  jobs  in 
the  electric  utilities  sector.  Again,  the 
projected  changes  in  the  economy  are 
positive,  but  modest. 

D.  axAsoHs  roR  ssLBcrmo  thi 

ALTSUIATnm 


1.  The  Required  Scope  of  the  RC8 
Program  Audit 

DOE  proposes  to  require  that  the 
program  audit  consist  of  two  parts. 
Each  household  must  be  offered  two 
separate  audits:  One  addressing 
energy  conservation  measures  and  the 
other  covering  renewable  resource 
measures.  Households  interested  in 
solar  hot  water  heater  audits  will  be 
able  to  request  them  in  connection 
with  the  energy  conservation  meas- 
ures audit  as  well  as  with  the  renew- 
able  resource   measures   audit.   This 
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choice  is  a  combination  of  alternatives 
(l)and<3) 

DOE  has  two  principal  reasons  for 
selecting  this  alternative.  First.  E>OE 
believes  that  all  suggested  conserva- 
tion measures,  such  as  insulation  and 
fximace  improvements,  must  be  con- 
sidered by  households  in  one  audit  in 
order  to  encourge  Investment  in  the 
most  effective  measures.  Second,  the 
audit  alternative  consisting  of  one 
comprehensive  audit  covering  energy 
conservation  and  renewable  resource 
measures  was  thought  to  be  less  effec- 
tive in  encourgaing  household  Interest 
in  the  audit.  The  cost  of  a  comprehen- 
ive  audit  is  likely  to  be  significantly 
higher  than  that  of  the  energy  conser- 
vation measures  audit  alone.  Analysis 
of  some  of  the  existing,  limited  experi- 
ence with  energy  audit  costs  indicates 
that  public  response  to  the  offer  of  an 
audit  declines  rapidly  as  its  cost  in- 
creases. Additional  energy  savings 
might  be  realized  by  those  households 
that  request  the  comprehensive  audit 
and  actually  install  renewable  re- 
source measures.  However,  these  addi- 
tional savings  are  not  likely  to  offset 
the  energy  savings  possibly  lost  be- 
cause fewer  households  request  the 
higher-cost  audit. 

Addition  of  the  solar  hot  water 
4)eater  audit  as  an  optional  item  with 
the  energy  conservation  audit  does  not 
necessarily  Increase  the  cost  of  the 
energy  audit  to  an  extent  that  public 
response  will  seriously  decline.  Solar 
hot  water  heaters  are  increasingly 
popular  devices.  Their  inclusion  as  an 
option  with  the  energy  conservation 
audit  Is  thought  to  increase  the  likeli- 
hood that  they  will  be  Installed,  yet 
have  little  detrimental  effect  on  the 
response  to  the  energy  conservation 
audit. 

2.  The  Required  Scope  of  the  Energy 
Conservation  Measures  Audit 

DOE  proposes  to  require  that  the 
energy  conservation  audit  cover  each 
energy  conservation  measure  that  Is 
likely  to  pay  for  it«elf  within  lU  useful 
life.  This  alternative  will  increase  the 
cost  of  the  RCS  Program  to  states  and 
uUllUes  by  $405  million. 

Given  the  present  household  reluc- 
tance to  invest  in  measures  with  a  pay- 
back period  in  excess  of  five  years, 
however,  this  increase  in  costs  is  not 
likely  to  yield  a  corresponding  increase 
in  energy  savings.  However,  the  alter- 
native which  specifies  a  lower-cost  six- 
year  payback  period  exludes  several 
worthwhile  measures  without  any  eco- 
nomically valid  reason  other  than 
household  reluctance  to  Invest  for  a 
longer  period.  -Requiring  an  audit  of 
each  measure  that  will  pay  for  itself 
within  its  useful  life  might  encourage 
households  to  consider  energy  conser- 
vation measures  that  eventually  will 
return  an  energy  savings  even  if  it  Is 


not  within  six  years.  In  view  of  the 
RCS  Program  goals,  this  choice  of  the 
energy  conservation  audit  content  ap- 
pears reasonable. 

DOE  invites  officials  of  state  govern- 
ments and  representatives  of  covered 
utitilles  and  the  audit  Industry  to  com- 
ment on  this  requirement. 

3.  The  Required  Scope  and  Duration 
of  the  Post-Installation  Inspection 

DOE  proposes  to  require  that  there 
be  mandatory  inspections  of  all  instal- 
lations of  vent  dampers,  intermittent 
Ignition  systems  and  wind  energy  sys- 
tems, and  that  there  be  random  in- 
spection of  the  installation  of  all  other 
measiires.  The  random  inspections  will 
cover 

(a)  Pour  of  the  first  ten  installations 
under  the  program  by  each  insulation 
contractor,  and 

(b)  Twenty  percent  of  the  installa- 
tions of  each  suggested  measure  done 
under  the  program,  excluding  those 
measures  covered  under  the  manda- 
tory Inspection  requirements,  but  in- 
cluding installation  of  Insulation  mate- 
rials. 

The  mandatory  Inspection  provi- 
sions reflect  DOE's  recongition  that 
the  quality  of  the  Installation  of  vent 
dampers,  intermittent  Ignition  ssrstems 
and  wind  energy  systems  is  critical  to 
the  safety  of  the  occupants  of  build- 
ings so  equipped.  The  requirement  for 
random  inspection  of  all  other  instal- 
lations is  considered  necessary  to 
ensure  that  contractors  Install  meas- 
ures in  accordance  with  the  installa- 
tion standards  of  the  program. 

DOE  does  not  evlsion  its  inspection 
program  as  a  punitive  measure,  but 
rather  as  a  means  of  promoting  safe 
and  effective  installation  of  measures. 
Therefore.  DOE  proposes  to  give  each 
state  the  option  to  reduce  the  twenty 
percent  random  inspection  reqvdre- 
ment  provided  that  the  state  can  dem- 
onstrate to  DOE  that  the  random  in- 
spections are  no  longer  necessary  to 
ensure  safe  and  effectlce  installation 
of  suggested  measures  under  the  pro- 
gram. 

4.  The  Reqiilred  Scope  of  the 
Qualification  for  Energy  Auditors 

DOE  proposes  to  require  that  knowl- 
edge of  certain  basic  concepts  be  dem- 
onstrated in  order  for  individuals  to 
qualify  as  energy  auditors.  The  states 
may  determine  the  qualification 
method  used  to  demonstrate  this 
knowledge.  This  choice  Is  equivalent 
to  alternative  (3)  for  this  provision. 

Minimum  knowledge  requirements 
include: 

ik)  Understanding  of  the  national 
energy  situation. 

(b)  Pamlliarity  with  residential  con- 
struction. 


(c)  Familiarity  with  the  measures 
suggested  for  the  state  in  which  the 
auditor  will  be  working, 

(d)  Familiarity  with  energy  conserv- 
ing practices,  and 

(e)  Proficiency  in  energy  audit  pro- 
cedures. 

With  this  alternative.  DOE  has  at- 
tempted to  strike  a  balance  between 
the  particxilar  needs  of  each  state  and 
the  goals  of  the  RCS  Program.  On  the 
one  hand.  It  gives  states  maximum 
flexibility  in  tailoring  the  auditor 
qualification  requirements  to  the 
unique  conditions  that  exist  in  each 
state.  On  the  other  hand,  establish- 
ment of  a  minimum  knowledge  re- 
quirement is  Intended  to  ensure  that 
the  auditors  possess  the  basic  skills 
necessary  to  conduct  effective  audits. 
The  auditor  is  the  first  point  of  per- 
sonal contact  with  the  household; 
therefore,  his  or  her  comp>etence  in 
both  the  technical  and  personal  as- 
pects of  the  audit  are  crucial  to  the 
success  of  the  program. 

5.  The  Required  Scope  of  Installation 
Standard  for  Loose-Pill  Insulation 

DOE  proposes  to  specify  as  mini- 
mum requirements  for  an  installation 
of  loose-fill  Insulation  those  require- 
ments listed  in  alternatives  (1)  and  (3) 
for  this  provision.  These  requirements 
call  for  the  use  of: 

(a)  Soffit  vent  baffles. 

(b)  Barriers  around  recessed  lights. 

(c)  M'n'Twiitn  ventilation  in  attics, 

(d)  Vapor  barrier  on  ceilings  and 
walls  in  attics  and  bathrooms  in  Zone 
1  only. 

(e)  Inspection  for  moisture  damage. 

(f)  Inspection  of  the  condition  of 
attic  wiring,  and  either 

(g)  Wire  guards,  or 

(h)  A  restriction  that  all  loose-flU  in- 
sulation be  below  the  level  of  any 
wiring. 

The  choice  of  this  alternative  re- 
flects IX)E's  view  that  trade-offs  must 
be  made  between  safety,  effectiveness, 
and  cost.  E>OE  recognizes  that  these 
requirements  will  result  in  a  signifi- 
cant increase  in  the  cost  of  a  loose-fill 
installation.  The  Regulatory  Analysis 
Indicates  that  for  a  home  in  the  Wash- 
ington. D.C.  area  having  certain  as- 
sxmied  characteristics,  the  require- 
ments could  increase  the  cost  of  in- 
stalling loose-fill  insulation  by  seven- 
ty-three percent. 

DOE  is  also  sensitive,  however,  to 
the  long-term  problems  that  can  arise 
from  the  use  of  loose-fill  insulation 
without  the  precautions  required  by 
this  standard.  These  problems  were 
given  heavy  weight  in  making  the 
trade-offs  among  cost,  safety,  and  ef- 
fectiveness. 

DOE  is  not  convinced  at  this  time 
that  the  standard  as  proposed  is  neces- 
sarily the  most  acceptable  form  of  this 
trade-off.  A  large  share  of  the  added 
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costs  is  due  to  the  requirements  re- 
garding wiring.  DOE.  the  National 
Bureau  of  Standards,  the  Consxmier 
Products  Safety  Commission,  and  the 
Commimlty  Service  Administration 
are  all  embarking  on  research  or  dem- 
onstration projects  which  will  help  to 
deal  with  the  concerns  raised  when  in- 
sulation is  Installed  in  the  vicinity  of 
wiring.  These  projects  include: 

(a)  Laboratory  studies  on  encapsu- 
lated wiring  to  determine  the  tempera- 
tures of  encapsulated  wiring  under 
various  loading  conditions; 

(b)  Field  studies  in  cooperation  with 
various  utilities  to  determine  wiring 
temperatures  reached  and  length  of 
time  the  temperatures  are  sustained  in 
actual  homes; 

(c)  Field  study  of  low-income  homes 
to  evaluate  the  condition  of  attic 
wiring; 

(d)  Hot-line  with  fire  marshalls  to 
investigate  causes  and  origins  of  elec- 
trical fires. 

The  timing  of  the  research  and  regu- 
lations is  such  that  final  rules  will  not 
be  issued  until  research  results  are 
available.  Based  on  these  results.  DOE 
is  hopeful  that  the  wiring  require- 
ments can  be  relaxed  in  the  final 
rules.  Public  comment  is  encouraged 
on  this  and  other  approaches  to  the 
cost,  safety,  and  effectiveness  trade- 
offs involved. 

6.  The  Required  Material  Standard  for 

Putty 

DOE  proposes  to  require  the  use  of 
the  GSA  standard  FJS.  TT-P-00791B 
modified  to  allow  the  use  of  natural 
calcium  carbonate  instead  of  precipi- 
tated calcium  carbonate.  The  alterna- 
tive requirement  that  putty  products 
be  made  with  precipitated  calcium  car- 
bonate totally  precludes  the  use  of  ex- 
isting putty  products  under  the  pro- 
gram. This  restriction  is  considered 
unnecessarily  stringent. 

7.  The  Required  Material  Standard  for 

Glazing  Compound 

DOE  proposes  to  permit  the  use  of 
any  commercially  available  glazing 
compound  product  for  installations 
under  the  program.  Glazing  compound 
is  not  expected  to  be  used  often  in  con- 
nection with  program  installations, 
and  no  reason  was  found  to  require  a 
more  restrictive  standard. 

8.  The  Required  Biaterial  Standard  for 

Attic  Insulation 

DOE  proposes  to  require  both  of  the 
proposed  alternatives  in  its  standard 
for  attic  Insulation  nuiterials.  The 
NBS-developed  critical  radiant  flux 
test  and  smoldering  combustion  test 
are  considered  necessary  to  ensure  the 
fire  safety  of  these  materials.  The  fire 
hazard  labelling  requirement  is  consid- 
ered necessary  to  encourage  proper  in- 
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stallation  by  those  who  install  the  in- 
sulation themselves. 

Questions  were  raised  during  the  dis- 
cussion of  the  critical  radiant  flux  test 
concerning  the  adequacy  of  the  test 
procedure  for  evaluating  the  fire 
safety  of  kraft-faced  insulation.  This 
paper  membrane  is  flammable  and  will 
not  pass  the  critical  radiant  flux  test 
vmless  specially  treated.  The  test  pro- 
cedure, however,  requires  that  the 
draft  pi4?er  vi^Kir  barrier  be  placed 
face  down  in  a  tray  and  away  from  the 
open  flame.  This  requirement  dupli- 
cates the  position  of  insulation  proper- 
ly installed  in  an  attic  and  the  test 
therefore  evaluates  the  fire  danger  of 
the  Insulation  when  properly  installed. 
Most  if  not  all  of  the  kraf  t  insulation 
now  used  will  pass  the  test  when  it  is 
carried  out  in  this  manner.  However,  if 
the  attic  insulation  is  installed  improp- 
erly with  the  draft  paper  vapor  barrier 
face  up.  a  definite  fire  hazard  may  be 
created  which  the  test,  as  prescribed, 
cannot  assess.  Therefore,  its  adequacy 
was  questioned. 

Testing  the  insulation  with  the 
kraft-faced  vapor  barrier  up  was  con- 
sidered as  a  solution.  Serious  questions 
were  raised,  however,  as  to  the  validity 
of  testing  a  product  in  an  improperly 
installed  application.  Additionally, 
since  there  is  a  lack  of  data  on  the  in- 
cidence of  such  improper  installations 
and  their  contribution  to  the  spread  to 
fire  in  attics,  there  is  a  question  con- 
cerning the  need  for  such  a  test.  The 
test,  therefore,  was  adopted  as  pre- 
scribed with  the  additioiuQ  require- 
ment of  the  fire  hazard  warning  label. 
This  label  will  alert  the  consumer  to 
the  fire  hazard  resulting  from  improp- 
er Installation.  Public  comment  on  this 
choice  is  invited,  and  any  information 
on  incidents  in  which  flame  spread 
might  have  been  related  to  the  kraft 
membrane  is  solicited. 

XII.  EirviBOinfEirTAL  and  Usbar 
Impact  Amaltsis 

In  accordance  with  the  reqi,Urements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4321  et 
teq.,  DOE  is  undertaking  an  environ- 
mental assessment  of  the  Residential 
Conservation  Service  Program. 
NECPA  requires  DOE  to  issue  a  pro- 
posed rule  60  days  following  the  Ad- 
vance Notice  of  Proposed  Rulemaking. 
Consequently.  DOE  is  unable  to  com- 
plete an  environmental  assessment  to 
accompany  this  Notice  of  Proposed 
Rulemaking.  This  assessment  and  any 
additional  NEPA  review  will  be  com- 
pleted prior  to  the  promulgation  of 
the  final  rulemaking. 

This  Proposed  Rule  has  been  re- 
viewed in  accordance  with  OMB  Circu- 
lar A-116  to  assess  the  Impacts  on 
urban  centers  and  communities.  DOE 
has  determined  that  the  Proposed 
Rule  is  a  major  policy  and  program 
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Initiative  which  requires  formal  urban 
and  community  Impact  analyils.  The 
analysis  will  be  Incorporated  Into  the 
regxilatory  analysis  required  under  Ex- 
ecutive Order  12044. 

XIII.  CoHSULATioif  With  Other 
Fdzsal  AasK oiks 

In  preparing  this  Proposed  Rule, 
issues  and  options  were  reviewed  by 
representatives  of  the  Secretary  of 
Housing  and  Urban  Development,  Fed- 
eral Trade  Commission.  Consumer 
Product  Safety  Commission.  National 
Bureau  of  Standards,  and  the  General 
Services  Administration. 

A  copy  of  this  notice  was  submitted 
to  the  Administrator  of  the  Environ- 
mental Protection  Agency  (E7A)  for 
comments  concerning  the  impact  of 
this  proposal  on  the  quality  of  the  en- 
vironment. The  Administrator  had  no 
comments. 

XTV.  COMliXNT  AND  HXARING 

PsoczDxnm 

A.  WRTTTKlf  COIOCXHTS 

Interested  persons  are  invited  to  par- 
ticipate in  this  rulemaking  by  submit- 
ting data,  views,  or  arguments  with  re^ 
spect  to  the  proposed  procedures,  re- 
quirements, and  criteria.  Comments 
should  be  submitted  to  the  address  in- 
dicated in  the  addresses  section  of  this 
preamble  and  should  be  identified  on 
the  envelope  and  on  the  docxmients 
submitted  to  DOE  with  the  designa- 
tion "Residential  Conservation  Serv- 
ice." (Docket  No.  CAS-RM-79-101). 
Fifteen  copies  should  be  submitted. 
All  written  comAients  must  be  received 
by  May  25.  1979.  4:30  p.m.,  e.d.t..  to 
insure  consideration. 

The  Federal  Trade  Commission 
(FTC)  staff  has  specifically  requested 
that  the  FTC  be  allowed  an  additional 
three  weeks  to  submit  their  written 
comments.  The  reason  for  this  request 
Is  that  the  FTC  staff  wishes  to  review 
and  consider  the  public  comments  in 
drafting  their  comments  with  respect 
to  competition  and  protecting  against 
unfair  and  deceptive  practices.  DOE 
considers  this  a  reasonable  request, 
and,  because  other  agencies  such  as 
the  Consumer  Product  Safety  Com- 
mission and  the  Environmental  Pro- 
tection Agency  might  also  wish  to 
avail  themselves  of  this  opportimity, 
DOE  will  specifically  extend  the  writ- 
ten comment  period  for  Federal  agen- 
cies so  requesting  until  Jirne  15.  These 
comments  will  be  available  to  the 
public  as  indicated  below. 

All  written  comments  received  after 
publication  of  these  proposed  rules, 
whether  or  not  submitted  in  accord- 
ance with  these  procedures,  and  all 
written  comments  received  pursuant 
to  the  Advance  Notice  of  Proposed 
Rulemaking  (44  Fed.  Reg.  2158.  Janu- 
ary   9.    1979).    will   be   available    for 
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public  inspection  in  the  DOE  Reading 
Room.  Room  GA-152,  Forrestal  Build- 
ing. 1000  Independence  Avenue,  SW.. 
Washington,  D.C.,  between  the  hours 
of  8:00  ajn.  and  4:30  p.m..  Monday 
through  Friday.  Any  information  or 
data  considered  by  the  person  furnish- 
ing it  to  be  confidential  must  be  so 
identified  and  submitted  in  writing, 
one  copy  only.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  treat  it 
according  to  its  determination. 

a.  HKARUfC  PROCEDITaaS 

The  time  and  place  of  the  public 
hearings  are  indicated  In  the  dates  and 
addresses  section  of  this  preamble. 
DOE  invites  any  person  who  has  an  in- 
terest in  the  proposed  rulemaking,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  rulemaking,  to  make  a 
written  request  for  an  opportunity  to 
make  an  oral  presentation.  Such  a  re- 
quest should  be  directed  to  the  ad- 
dress indicated  in  the  addresses  sec- 
tion of  this  preamble  and  must  be  re- 
ceived before  4:30  p.m.  on: 

March  22  for  Philadelphia  Hearing 
IiCarch  29  for  New  Orleans  Hearing 
April  5  for  Boston  Hearing 
April    12    for    Washington.    D.C. 
Hearing 
April  19  for  St.  Louis  Hearing 
April  26  for  San  Diego  Hearing 
May  3  for  Salt  Lake  City  Hearing 
Such  a  request  may  be  hand  deliv- 
ered to  Room  222 IC,  20  Massachusetts 
Avenue.  NW..  between  the  hours  of 
8:00  and  4:30  pjn.,  Monday  through 
Friday.  A  request  should  be  labeled 
both  on  the  docimaent  and  on  the  en- 
velope     "Residential      Conservation 
Service  Program." 

The  person  making  the  request 
should  briefly  describe  the  interest 
concerned:  if  appropriate,  state  why 
she  or  he  is  a  proper  representative  of 
a  group  or  class  of  persons  that  has  an 
interest;  give  a  concise  summary  of  the 
proposed  oral  presentation:  and  pro- 
vide a  telephone  number  where  he  of 
she  may  be  contacted  through  the  day 
of  the  hearing. 

Each  person  who,  in  DOE's  Judg- 
ment, proposes  to  present  relevant  ma- 
terial and  information  shall  be  select- 
ed to  be  heard  and  shall  be  notified  by 
DOE  of  his  or  her  participation  before 
4:30  p.m.  on: 

March  26  for  Philadelphia  Hearing 
April  2  for  New  Orleans  Hearing 
April  9  for  Boston  Hearing 
April    16    for    Washington.    D.C. 
Hearing 
April  23  for  St.  Louis  Hearing 
April  30  for  San  Diego  Hearing 
May  7  for  Salt  Lake  City  Hearing 
Each  person  selected  to  appear  at 
the  hearing  must  bring  15  copies  of 
her  or  his  statement  to  the  hearing  at 
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the  address  given  to  the  addresses  sec- 
tion of  this  preamble. 

The  hearings  will  be  held  beginning 
at  9:00  ajn..  local  time. 

C.  OOITDUCT  or  HBAUKOS 

DOE  reserves  the  right  to  arrange 
the  schedule  of  presentations  to  be 
heard  and  to  establish  the  procediu^s 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  may 
be  limited,  based  on  the  number  of 
persons  requesting  to  be  heard. 

A  DOE  official  will  be  designated  as 
presiding  officer  to  chair  the  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  .no  cross-examination  of  persons 
presenting  statements. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit 
the  question,  in  writing,  to  the  presid- 
ing officer.  The  presiding  officer  will 
.determine  whether  the  question  is  rel- 
evant and  material,  and  whether  the 
time  limitations  pennlt  it  to  be  pre- 
sented for  answer. 

Any  further  procediiral  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing.  Including  the  transcript,  will 
be  retained  by  DOE  and  made  availa- 
ble for  inspection  at  the  DOE  Free- 
dom  of  Information  Reading  Room, 
Room  OA-152,  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington.  D.C.  20585.  between  the 
hours  of  8:00  ajn.  and  4:30  p.m.. 
Monday  through  Friday.  Any  person 
may  purchase  a  copy  of  the  transcript 
from  the  reporter. 

D.  QunrioH  AND  Airswm  sbsioh  s 

Given  the  length  and  complexity  of 
the  Proposed  Rule  and  in  order  to  fa- 
cilitate comments  on  the  rules,  DOE  is 
prepared  to  arrange  in  Washington  a 
limited  number  of  question  and 
answer  sessions  for  interested  persons 
and  representatives  of  interested  orga- 
nizations in  the  two  weeks  following 
publication  of  the  Proposed  Rule. 
These  sessions  will  not  be  used  for  so- 
liciting or  receiving  comments  on  the 
rules.  Rather  they  will  be  limited  to 
DOE  personnel  answering  questions 
on  what  the  Proposed  Rule  provides 
and  does  not  provide.  Persons  interest- 
ed in  attending  such  sessions  should 
contact  James  R.  Tanck.  Director. 
Residential  Conservation  Service. 
(202)  376-4708,  for  exact  dates,  times, 
and  places  of  the  sessions.  These  ses- 
sions will  be  tape  recorded,  and  the  re- 
cordings will  be  available  in  the  E>OE 
Reading  Room,  Room  GA-1S2.  Forres- 
tal Building.  1000  Independence 
Avenue  SW..  Washington.  D.C,  be- 
tween the  hours  of  8:00  am.  and  4:30 
pjn..  Monday  through  Friday. 


In  consideration  of  the  foregoing, 
the  Department  of  Energy  proposes  to 
amend  Chapter  n.  Title  10  of  the 
Code  of  Federal  Regulatkina,  by 
•ddtng  a  new  Part  456  as  set  forth 
below. 

lamed  in  Washington.  D.C.  oo 
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456.903    Oovenge  and  Addttiwial  Requlre- 


4S6J01 
4MMn 


Seope  snd  Deflnltioiis. 
PnMbtOou. 

tar  Certain 


OmWi 

AMSiitant  Secretarif,  Con$ervation 
and  Solar  Antlication*. 

10  CFR  Part  456  is  amended  by  de- 
leting §456.00  and  ewtahllahtng  new 
SutHMrts  A.  B.  C.  D.  E.  F,  G,  H.  I  as 
followr 


snd 

4S6.804 


456.506 
466  J06 


456.507 


Measures 


Kseeptkm  for  Extottng  Supply.  In- 

and  Ftnaodng. 
Watvera. 

Bsoeptkm  for  Supply.  Installatlan. 
manetng  Authorlwd  by  State  Law. 
Proeedure  for  Obtaining  Deteml- 
and  Waivers. 


456.904  SUndard  Prsetlee  f or  the  InstaHa- 
tkm   of   Oriaole   snd   Mineral   Fiber 

456J06  Standard  Praetlee  for  the  Installar 
tlon  of  Mlnersl  Fiber  Bstts  snd  Blan- 
kets Tbcnaal  InsolatloiL 

456J06  Standard  Praette  for  the  Installa- 
tion of  Onanle  Odlular  Rigid  Board 
Themal  Insulation. 

456J07  Stsndsrd  Prsetlee  for  the  Installa- 
tion of  MtaMTBl  Odlular  Loose  Wl  Tber- 


See. 

456.101  Purpose  snd  Scope. 

456.103  Petmons  OaDoemlnc  Conflicts  of 
Laws. 

456.101  Appeals. 

456.104  Uat  of  Covered  UtmtlflS. 
456.106  Deflnttloas. 


.  456.601    Scope. 
456  J03    Oaodttkns  Under  Which  Standby 

Authority  Shall  be  Invoked. 
456.606   Standby  Authority  in  lieu  of  State 

Flans. 
456 J04   Standby  Authority  for  Nonregulat- 

ed  Utilities. 
456.606   Fdlure  to  Comply  With  Ordera 
456.606    Bnf oreement  Profvtsions. 


45^^01  Scope. 

456  JOS  Initial  I 

466  J03  Ooordlnatldn  RequlreBients. 

456.304  Notloe,  Conunent.  snd  Publie  Hear- 

456.306  Procedures  for  Sntwnisrton  snd  Ap- 
proval  of  State  PIsns. 

456.306  Home  Heating  Suppliers. 

456.307  TennesHe  Valley  Authority  (TVA). 
4S6b306  Temporary  Progrsms. 


456.701 

456.703   Sdar  Domestic   Hot  Water  and 
Active  Solar  Spaee  Heating  Systema 

456.703  Theimoslphon  Hot  Wster  Heatera 
[Reserved] 

456.704  PMslic  Solar  Bvaee  Heating  and 
Ooidliw  Systcma  [Reserved] 

456.706   Swtanmliw     Pool     Heatera     [Re- 
served] 
466.706   wmdSystema 


4S6J01    Scope. 

4S6J03    Coverage  of  State  Flan. 

456J03    Procedures  for  Investigating  snd 

ttifordng  CompUanoe  with  the  State 

Flan. 
456J04   Exemptions  and  Waivers  for  Utfl- 

tty  Supply.  Installation,  snd  Financing. 
466J06   Soope  (rf  Beneflta 
4S6J06   Program  Announcement 
456J07   Requirements  for  Energy  Audita 
4S6J06    Arnuwti«  Installation. 
456.366   Arranging  FInandng. 
4S6J10   Aeeounting  snd  Payment  of  Costa 
456J11    Billing   of   Costs.   Repayment   of 

Loans,  and  Tenalnatlan  of  Service. 
456  J13    List  of  Sup^lers.  Contractors,  and 


456J01   Purpose  and  AppUcabillty. 

456J03   Deflnltlona 

456J03   Standards  for  Loose-Fin  CeDulosIc 

or  Wood  Fiber  Insulation. 
456.004   Standards  for  Loose  Fm  Mineral 


456  J06  Standards  for  hOneral  Fiber  Blan- 
ket and  Batt  Thermal  Insulation. 

456  J06  Standards  for  Vermlenllte  Thennal 
Instils  tfcwi 

456J07   Stsndards  for  partite  Thermal  In- 


456J13  Post-Installation  Inspection. 

466J14  Quallfleatlan  Pioeedures  for  Audl- 

tora  Installers,  and  Inspectors. 

406J15  Complaints  Piutesiing  Prooedurea 

456J16  Coordlnatlan. 

456J17  Home  Heating  SuppUera 

4S6J16  Repoitliw  snd  Recordkeeping. 

iekpart  D— Msarafslaled 

456.401    Scope. 
456.403^  Coverage. 

466.46  Initial  I 

456.404    Coordlnatlan  Requlrcmenta 
456.406   Notice.  Comment,  and  Publie  Hear- 
ing. 

456.466  Procedures  for  Submission  snd  Ap- 
profal  of  Nonregulated  Utlltty  Flans. 

456.467  Temporary  Programa 
456.406   Content  ^  Plana 


for  Piriystyrene  Ther- 
hmI  Insulation  Board. 

456J06  Standards  for  Poiyurethsne  and 
Polylsoeyanurate  Thennal  Insulatlnn 
Board. 

466.610  Interim  Standard!  for  Urea-For- 
maldehyde Based  Foam  Insolatlan. 

4S6J11  Standards  for  Aluminum  FoO  Re- 
flective Thennal  Insulation. 

456.613  Standards  for  Storm  WIndowa 
Storm  and  Thennal  Doora  Caulks  and 
Onalante.  dock  Thermostats.  Water 
Heater  and  Heathig/AIr  Conditioning 
Duet  Iiaulatlon. 

4S6J13  Standsrds  for  Aspects  of  Multt- 
glMed  t»«-t«i»*t»«t  OlasB  units  for  Win- 
dows snd  Doora 

456.614  Standards  for  Fumaee  Effleleney 
Mfldtflfatfffiw 

456J15   Load  Management  Devloea 


Cm 
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466Jei    Scope. 
456J03   Deflnmooa 


voLonm. 


456J0e   standard  Praetlee  for  the  InstaUar 

tlon  of  Refleethw  Insulation. 
456J09    CertWratInn   Procedures   for   the 

IntaDatlon  of  Thermal  Tnwilstlnn  Ma- 

terlah. 

456.910  Standard  Praetlee  for  the  Installa- 
tion of  Storm  wmdowa  Thermal  WIn- 
dowa Mnltlglatfng  Units  snd  Storm 
Doers  and  Thennal  Doora 

456.911  Standard  Praetlee  for  the  Installar 
tlon  of  Oock  Thermostata 

456  J13  Standard  Practloe  for  the  Installa- 
tion of  ^"— *****-  on  Oas-Flred.  OO- 
Flred.  and  Electile  Resistance  Water 
Heatera 

456J11  Standard  Praetlee  for  the  Installa- 
tion of  Replacement  OO  Burners  for 
biergy  Oonservstian. 

456J14  Standard  Praetlee  for  the  Installa- 
tion of  Ures  FnmisVWihydf  Foam  Insu- 
lation. [Reserve] 

456.915  Standard  Praetlee  for  the  Installa- 
tlan of  Pipe  Insulation.  [Reserved] 

456.916  Standard  Praetlee  for  the  Installa- 
tion of  Vent  Dampers  and  Electric  Igni- 
tion Devloea  [Reserved] 

Appendix  A  to  Subpart  I-ASTM  and  ANSI 


Appendfai  B  to  Subpart  I-National  Beetrte 

Code  Table  310-16  through  310-19. 
Appendix  C  to  Subpart  I   Steady  State  Bf- 

Appendix  D  to  Subpart  I— OOk 
tlon  tax  noeOaa 

Appendix  I  to  Part 


Appendix  n  to  Part  456   Bflling  Disputes 
Resolution. 

AoxnoBXTT:  Fart  1  of  Title  H  of  the  Na- 
tional Wnettr  Conervatton  FMky  Act.  Pub. 
L  Na  66-419.  93  Stat  3306.  et  «««.;  Depart- 
ment of  Baergy  Organtaatlon  Aet  Pub.  L 
No.  95-01.  91  Stat  566.  et  ssa.  43  U&C 
7101.  et  sea 

A    Seaeisi  fwvleisas  — d 


1456.161 

This  part  qontahis  the  regulations  to 
Implement  Part  1  of  Title  n  of  the  Na- 
tional Energy  Cooservatkxi  Policy  Act. 
Puh.  L.  No.  96-619  .  (references  to 
NBCPA  hereinafter  refer  to  Part  I  of 
TiUe  n  of  the  Act).  NSCPA  requires 
the  eatabUahment  of  utility  programs 
to  enoonrace  and  fadUtate  the  instal- 
lation of  energy  oooaervatlon  meas- 
ures and  renewahle  resource  measurea 


f456.1t2 


eoaflktsoT 


<a)  A  utiUty  making  a  petltl<xi  re- 
qutoed  by  a  State  Plan,  a  Nonregulat- 
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ed  Utility  Plan,  or  a  Ptoderal  Standby 
Plan  to  determine  whether  the  utility: 

(1)  Ii  prohibited  by  a  State  or  local 
law  or  regulation  from  taking  any 
action  required  to  be  taken  under 
NBCPA  w  any  rule  or  Flan  promul- 
gated Ipursuant  to  NECPA.  or 

(S)  Is  required  or  permitted  by  a 
State  or  local  law  or  regulation  to  take 
any  action  prohibited  by  NECPA  or 
any  rule  or  Plan  promulgated  pursu- 
ant to  NECPA. 

Shall  ffle  the  petiti<m  with  the  Assist- 
ant Secretary  for  Conservation  and 
Solar  Applications,  Department  of 
Energy.  20  Massachusetts  Avenue, 
NW..  Washington.  D.C.  20545.  Any 
such  petition  shall  contain  a  copy  of 
the  applicable  State  or  local  laws  or 
regulations  and  a  description  of  the 
action  the  utility  believes  it  is  prohib- 
ited from  taking  or  is  permitted  or  re- 
quired to  take  under  such  laws  or  reg- 
ulations. 

(b)  The  Assistant  Secretary  shall 
give  notice  of  the  petition  to  the  Gov- 
ernor. State  Energy  Office,  and  State 
Regulatory  Authority  of  the  applica- 
ble State  and  such  other  persons  as 
the  Assistant  Secretary  deems  appro- 
priate. Any  such  person  or  entity  may 
file  comments  with  the  Assistant  Sec- 
retary with  respect  to  such  petition 
within  30  days  of  receipt  of  the  notice. 

(c)  If  the  Assistant  Secretary,  in  con- 
sultation with  the  Administrator  of 
the  Economic  Regulatory  Administra- 
tion, determines  pursuant  to  such  peti- 
tion that  a  State  or  local  law  or  regu- 
lation prohibits  a  utility  fnxn  taking 
any  action  required  to  be  taken  under 
NECPA  or  any  nile  or  plan  promulgat- 
ed pursuant  to  NECPA  or  permits  or 
requires  a  utility  to  take  any  action 
prohibited  by  NECPA  or  any  rule  or 
plan  promulgated  pursuant  to 
NECPA.  the  Assistant  Secretary  shall 
issue  an  order  superseding  such  State 
or  local  laws  or  regulations  to  the 
extent  inconsistent  with  NECPA  or 
any  rule  or  plan  promulgated  pursu- 
ant to  NECPA.  Such  an  order  shall  be 

.effective  with  respect  to  all  utiliUes 
otherwise  subject  to  such  State  or 
local  laws  or  regulations  and  shall 
moot  any  outstanding  petitions  under 
this  Section  by  such  utilities. 

I4M.IM    Apvcak. 

(a)  Any  person  aggrieved  by  any 
order,  finding,  or  determination  made 
under  ff  456.102,  456.502-456.505  may 
appeal  that  order,  finding,  or  determi- 
nation in  accordance  with  Subpart  H 
of  Part  205  of  these  rules. 

(b)  Any  person  so  aggrieved  has  not 
exhausted  his  administrative  remedies 
unUl  an  appeal  has  been  filed  under 
that  subpart  and  an  order  granting  or 
denying  the  appeal  has  been  Issued. 
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1 48C1M    List  of  corend  uUHUcs. 

(a)  Before  the  beginning  of  each  cal- 
endar year,  the  Department  of  EInergy 
shall  publish  in  the  PcDcaAL  Raoism 
a  list  of  all  covered  utilities  for  that 
calendar  year. 

(b)  Not  later  than  60  days  after  pub- 
lication of  the  list,  each  State  Regula- 
tory Authority  shall  forward  to  the 
Sea-etary  a  copy  of  such  list  with  des- 
ignations as  to  which  utilities  on  the 
Ust  are  under  the  Jurisdiction  of  that 
Regulatory  Authority. 

(c)  The  publication  of  the  list  is  for 
informational  purposes,  and  the  fail- 
ure to  include  a  covered  utility  on  the 
list  or  the  failure  of  a  State  Regula- 
tory Authority  to  designate  a  utility 
subject  to  Its  Jurisdiction  in  no  way  af- 

.  f  ects  the  duties  of  or  requirements 
upon  such  covered  utility  under  these 
rules  or  any  plan  promulgated  pursu- 
ant to  these  rules. 

f  466.105    DcflniUom. 

For  purposes  of  this  Part: 

(a)  Covered  Utility.  The  term  "cov- 
ered utility"  means  in  any  calendar 
year  a  public  utility  which  during  the 
second  preceding  calendar  year  had 
either 

(1)  Sales  of  natural  gas  for  purposes 
other  than  resale  which  exceeded  10 
billion  cubic  feet,  or 

(2)  Sales  of  electric  energy  for  pur- 
poses other  than  resale  which  exceed 
750  million  kilowatt-hours. 

(b)  Eligible  Customer.  The  term  "eli- 
gible customer"  means  a  person  who: 

(1)  Owns  or  occupies  a  residential 
bulldinr.  and 

(2)  Purchases  fuel  from  a  covered 
utility  or  participating  home  heating 
supplier  for  use  in  such  residential 
building. 

(c)  Enern  Audit  The  term  "energy 
audit"  means  an  on-site  inspection  of  a 
residential  building  to  determine: 

(1)  The  estimated  cost  of  purchasing 
and  Installing  one  or  more  suggested 
measures;  and 

(2)  The  estimated  savings  in  energy 
costs  that  are  likely  to  result  from  the 
installation  of  such  measure(s). 

(d)  Energy  Conservation  Measures. 
The  term  "energy  conservation  meas- 
ures" means  the  following  measures  in 
a  residential  building: 

(1)  Caulking.  The  term  "caulking" 
means  pliable  materials  used  to  fill 
small  gaps  at  fixed  Joints  on  buildings 
to  reduce  the  passage  of  air  and  mois- 
ture. Caulking  Includes,  but  is  not  lim- 
ited to.  materials  commonly  known  as 
"sealants."  "putty"  and  "glazing  com- 
poiuids." 

(2)  Weatherstripping.  The  term 
"weatherstripping"  means  narrow 
strips  of  material  placed  over  or  in 
movable  Joints  of  windows  and  doors 
to  reduce  the  passage  of  air  and  mois- 
ture. 


(8)  Fumtux  Efficiency  Modifica- 
tions. The  term  "furnace  efficiency 
modifications"  means: 

(I)  Replacement  Furnaces  or  BdUen. 
The  term  "replacement  furnaces  or 
boilers"  means  a  new  furnace  or 
boiler,  including  a  heat  pump,  which 
replaces  an  existing  furnace  or  boiler 
u^ng  the  same  fuel  and  which  reduces 
the  amount  of  fuel  consumed  due  to 
an  Increase  in  combustion  efficiency, 
improved  heat  generation  or  reduced 
heat  losses. 

(II)  Fumaxx  Replacement  Burner 
(Oil).  The  term  "furnace  replacement 
burner  (oU)"  means  a  device  which 
atomizes  the  fuel  oil,  mixes  it  with  air, 
and  ignites  the  fuel-air  mixture,  and  is 
an  integral  part  of  an  oil-fired  furnace 
or  holier  including  the  combustion 
chamber,  and  which  because  of  its 
design,  achieves  a  reduction  in  the  oil 
used  from  that  used  by  the  device 
which  it  replaces. 

(ill)  Flue  Opening  Modification  The 
term  "flue  opening  modification" 
means  an  automatically  operated 
damper  (often  called  a  vent  damper) 
which: 

(A)  Is  installed  downstream  from  the 
drafthood  in  gas-fired  furnaces  or 
downstream  from  the  barometric 
damper  in  oil-fired  furnaces; 

(B)  Is  installed  on  a  furnace  which  is 
located  in  a  heated  part  of  the  build- 
ing; and 

(C)  Conserves  energy  by  substantial- 
ly reducing  the  flow  of  heated  air 
through  the  chimney  when  the  fur- 
nace  is  not  in  operation. 

(iv)  Electrical  or  Mechanical  Igni- 
tion System.  The  term  "electrical  or 
mechanical  ignition  system"  means  a 
device  which,  when  installed  in  a  gas- 
fired  furnace  or  boiler,  automatically 
ignites  the  gas  burner  and  replaces  a 
gas  pilot  light. 

(4)  Ceiling  Insulation.  The  term 
"celling  insulation"  means  a  material 
primarily  designed  to  resist  heat  flow 
which  Is  installed  between  the  condi- 
tioned area  of  a  building  and  an  un- 
conditioned attic.  Where  the  condi- 
tioned area  of  a  building  extends  to 
the  roofs,  the  term  "celling  insulation" 
also  applies  to  such  material  used  be- 
tween the  underside  and  upperside  of 
the  roof. 

(5)  Wall  Insulation.  The  term  "wall 
insulation"  means  a  material  primiarlly 
designed  to  resist  heat  flow  which  Is 
installed  with  or  on  the  walls  between 
conditioned  areas  of  a  building  and  un- 
conditioned areas  of  a  building  or  the 
outside. 

(6)  Floor  Insulation.  The  term  "floor 
insulation"  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  between  the  first  level  condi- 
tioned area  of  a  building  and  an  un- 
conditioned basement,  a  crawl  space, 
or  the  outside  beneath  it.  Where  the 
first  level  conditioned  area  of  a  build- 


ing Is  on  a  ground  level  concrete  slab, 
the  term  "floor  insulation"  also  ap- 
plies to  such  material  installed  around 
the  perimeter  of  or  on  the  slab. 

(7)  Duct  Insulation  The  term  "dvict 
insulation"  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  <m  a  heating  or  cooling  duct 
in  an  unconditioned  area  of  a  building. 

(8)  Pipe  Insulation  The  term  "pipe 
insulation"  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
Installed  on  a  heating  or  cooling  pipe 
in  an  unconditioned  area  of  a  building. 

(9)  Water  Heater  Insulation  The 
term  "water  heater  insulation"  means 
a  material  primarily  designed  to  resist 
heat  flow  which  is  in  blanket  form 
suitable  for  wrapping  around  the  exte- 
rior surface  of  the  water  heater  casing. 

(10)  Storm  Window.  The  term 
"storm  window"  means  a  window  or 
glaring  material  placed  outside  or 
inside  an  ordinary  or  prime  window, 
creating  an  air  space,  to  provide  great- 
er resistance  to  heat  flow  than  the 
prime  windows  alone. 

(11)  Thermal  Windoto.  The  term 
"thermal  window"  means  a  window 
unit  with  improved  thermal  perform- 
ance through  the  use  of  two  or  more 
sheets  of  glazing  material  affixed  to  a 
window  frame  to  create  one  or  more 
insxilated  air  spaces.  It  may  also  have 
an  Insulating  frame  and  sash. 

(12)  Storm  or  Thermal  Door.  The 
term  "storm  or  thermal  door"  means: 

(i)  A  second  door,  installed  outside 
or  inside  a  prime  door,  creating  an  in- 
sulating air  space, 

(II)  A  door  with  enhanced  resistance 
to  heat  flow  through  the  glass  area  by 
affixing  two  or  more  sheets  of  glazing 
material,  or 

(ill)  A  prime  exterior  door  with  a  R- 
value  of  at  least  2. 

(13)  Heat  Reflective  and  Heat  Ab- 
sorbing Window  or  Door  Material 
The  term  "heat  reflective  or  heat  ab- 
sorbing window  or  door  material" 
means  a  window  or  door  glazing  mate- 
rial with  exceptional  heat-absorbing  or 
heat-reflecting  properties;  or  reflective 
or  absorptive  films  and  coatings  i^ 
plied  to  an  existing  window  or  door 
which  thereby  result  in  exceptional 
heat-absorbing  or  heat-reflecting  prop- 
erties. 

(14)  Detdces  Associated  with  Electric 
Load  Management  Techniques.  The 
term  "devices  associated  with  electric 
load  management  techniques"  means 
customer-owned  or  leased  devices  that 
reduce  the  maximum  kilowatt  demand 
on  an  electric  utility  and  which  are 
either 

(1)  That  part  of  a  radio,  ripple  or 
other  utility  controlled  load  switching 
system  on  the  customer's  premises; 

(ii)  CHock-controlled  load  switching 
devices; 

(III)  Interlocks,  and  other  load-actu- 
ated, load-limiting  devices;  or 
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(iv)  Energy  storage  devices  with  con- 
trol systems. 

(15)  Clock  Thermostat  The  term 
"clock  thermostat"  means  a  device 
which  is  designed  to  reduce  energy 
consumption  by  regulating  the 
demand  on  the  heating  or  cooling 
system  in  which  it  is  installed,  and 
uses: 

(I)  A  temperature  control  device  for 
interior  spaces  Incorporating  more 
than  one  temperature  control  level. 
and  ^ 

(II)  A  clock  or  other  automiatlc  mech- 
anism for  switching  from  one  control 
level  to  another. 

(16)  Energy  Usage  Display  Meter. 
The  term  "energy  usage  display 
meter"  means  a  device  the  sole  pur- 
pose of  which  is  to  display  the  cost  (in 
money)  of  energy  usage  In  the  dwell- 
ing. It  may  show  cost  Information  for 
electricity  usage,  gas  usage,  oil  usage, 
or  any  combination.  The  device  may 
measure  energy  usage  of  the  whole 
dwelling,  or  individual  appliances  or 
systems  on  an  Instantaneous  or  cimiu- 
lative  basis. 

(e)  Energy  Conserving  Practices. 
The  term  "energy  conserving  prac- 
tices" means: 

(1)  Changing  Furnace  and  Air  Con- 
ditioning Filters.  The  term  "changing 
furnace  and  air  conditioning  filters" 
means  the  replacement  of  disposable 
filters,  or  the  cleaning  of  permanent 
filters,  in  forced  air  heating  and  cool- 
ing systems  when  the  filters  are  suffi- 
ciently clogged  with  dust  or  lint  to  re- 
strict the  free  flow  of  air  through  the 
fUter. 

(2)  Installing  Flow  Restrictor  in 
Shower  Head  and  Faucets.  The  term 
"Installing  flow  restrictor  in  shower 
heads  and  faucets"  means  placing  a 
device  in  or  on  a  shower  head  or 
faucet  in  order  to  limit  the  amount  of 
water  flowing  through  a  shower  head 
or  faucet  to  a  maximum  of  three  gal- 
lons per  minute. 

(3)  Installing  Low  Flow  Shower 
Heads  and  Faucets.  The  term  "install- 
ing low  flow  shower  heads  and  fau- 
cets" means  replacing  regular  shower 
heads  or  faucets  with  those  having 
built-in  provisions  for  limiting  the 
amount  of  water  flowing  through  the 
shower  head  or  faucet  to  a  maximum 
of  three  gallons  per  minute. 

(4)  Sealing  Leaks  in  Pipes  and 
Ducts.  The  term  "sealing  leaks  in 
pipes  and  ducts"  means  the  replace- 
ment of  washers  in  leaking  water 
valves,  or  the  caulking  of  loose  or 
poor-fitting  Joints  in  all  ducts  which 
permit  the  escape  of  conditioned  air 
into  imconditioned  spaces;  or  the 
tightening,  soldering,  or  plugging  of 
leaking  Joints  in  hot  water  or  steam 
heating  pipes. 

(5)  Setting  Back  Thermostats  in 
Winter.  The  term  "setting  back  ther- 
mostats in  winter"  means  manually 
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lowering  the  thermostat  control  set- 
ting for  the  furnace  during  the  heat- 
ing season  to  a  maTimum  of  55  *F. 
during  sleeping  hours  and  at  other 
times  when  no  one  is  home. 

(6)  Reducing  Thermostat  Setting  in 
Winter.  The  tenn  "reducing  thermo- 
stat setting  in  winter"  means  limiting 
the  maximum  thermostat  control  set- 
ting for  the  furnace  to  68  *F.  during 
the  heating  season. 

(7)  Setting  Up  Thermostat  in 
Summer.  The  term  "setting  up  ther- 
mostats in  summer"  means  setting  the 
thermostat  control  for  the  air  condi- 
tioning to  78  *F.  or  higher  during  the 
cooling  season  and  turning  the  air  con- 
ditioning off  when  no  one  is  home. 

(8)  Reducing  Thermostat  Settings  on 
Water  Heaters.  The  term  "reducing 
thermostat  settings  on  water  heaters" 
means  the  manual  setback  of  the 
water  heater  thermostat  control 
setting(s)  to  maintain  the  maximtim 
water  temperattire  at  120*  F.  (140*  F. 
for  homes  with  automatic  dishwash- 
ers). 

(9)  Closing  Vents,  Values  and  Doors 
in  infrequently  Used  Rooms,  the  term 
"closing  vents,  valves  and  doors  in  In- 
frequently used  rooms"  means  keeping 
vacant  rooms  from  being  needlessly 
heated  or  cooled  by  closing  or  blocking 
air  vents  from  the  furnace  or  central 
air  conditioner  or  closing  the  radiator 
valves  leading  to  the  vacant  rooms. 
Where  the  vacant  rooms  have  individ- 
ual cold  air  retxim  vents,  they  are  also 
closed  or  blocked.  Doors  to  vacant 
rooms  are  also  closed  to  keep  the 
vacant  rooms  isolated  from  the  rest  of 
the  housing  having  heated  or  cooled 
air. 

(10)  Such  other  practices  designated 
by  the  Oovemor  which  save  energy, 
do  not  require  the  Installation  of 
measures,  and  have  an  installed  cost  of 
less  than  $20.00. 

(f)  Gox>emor.  The  term  "Governor" 
means  the  Governor  or  chief  executive 
officer  of  a  State  or  his  designee. 

(g)  Home  Heating  Supplier.  The 
term  "home  heating  supplier"  means  a 
person  who  sells  or  supplies  home 
heating  fuel  (including  No.  2  heating 
oil,  kerosene,  butane,  and  propane)  to 
an  eligible  customer  for  consumption 
in  a  residential  building. 

(h)  Nonregvlated  UtUity.  The  term 
"nonregulated  utility"  means  a  public 
utility  which  is  not  a  regulated  utility. 

(1)  Nonregulated  UtUity  Plan  The 
term  "Nonregulated  Utility  Plan" 
means  a  plan  developed  ptusuant  to 
Subpart  D  of  this  part. 

(J)  Participating  Home  Heating  Sup- 
plier. The  term  "participating  home 
heating  supplier"  means  a  home  heat- 
ing supplier  that  has  elected  to  partici- 
pate in  a  State  Residential  Conserva- 
tion Service  Plan  which  Includes  home 
heating  suppliers. 
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(k)  Proffram  Announcement  The 
term  "Progrmm  Announcement" 
means  the  document  reqtilred  to  be 
sent  by  a  covered  utility  or  participat- 
ing home  heating  supplier  to  each  eli- 
gible ciutomer  by  S  456.306. 

(1)  ProffTum  InfomuLtion.  The  term 
"program  information"  means  the  pro- 
gram announcement  and  any  Informa- 
tion dissemination  activities  related  to 
a  Residential  Conservation  Service 
Program. 

(m)  Prooram  Warrantif.  The  term 
"program  warranty"  means  a  warran- 
ty which  certifies  that  a  suggested 
measure  will  have  a  useful  life  of  at 
least  three  years. 

(n)  Public  UtUitw-  The  term  "pubUc 
utility"  means  any  person.  State 
agency,  or  Federal  Agency  which  is  en- 
gaged in  the  business  of  selling  natu- 
ral gas  or  electric  energy,  or  both,  to 
residential  customers  for  use  in  a  resi- 
dential buUding. 

(0)  R€Ue.  The  term  "rate"  means  any 
price,  rate,  charge,  or  classification 
made,  demanded,  observed,  or  received 
with  respect  to  sales  of  electric  energy 
or  natural  gas,  any  rule,  regulation,  or 
practice  respecting  any  such  rate. 
charge  or  classification,  and  any  con- 
tract pertaining  to  the  sales  of  electric 
energy  or  natural  gas. 

(p)  Ratemaking  AuUioritw.  The  term 
"ratemaUng  authority"  means  author- 
ity to  fix.  modify,  approve,  or  disap- 
prove rates. 

(q)  Regulated  Utilitw.  The  term  "reg- 
ulated utility"  means  a  public  utility 
with  respect  to  whose  rates  a  State 
regulatory  authority  has  ratemaking 
authority. 

(r)  Renewable  Resource  Measure. 
The  term  "renewable  resource  meas- 
ure" means  the  following  measures  in 
or  with  respect  to  a  residential  build- 
ing: 

(1)  Solar  Domestic  Hot  Water  Sys- 
tems.  The  term  "solar  domestic  hot 
water  systems"  means  equipment  de- 
signed to  absorb  the  sun's  energy  and 
to  use  this  energy  to  heat  water  for 
use  in  a  residential  building  other 
than  for  space  heating,  including  ther- 
moslphon  hot  water  heaters. 

(2)  Active  Solar  Space  Heating  Sys- 
tems. The  term  "active  solar  space 
heating  systems"  means  equipment  de- 
signed to  absorb  the  sun's  energy  and 
to  use  this  energy  to  heat  living  space 
by  use  of  mechanically  forced  energy 
transfer,  such  as  fans  or  pumps. 

(3)  Combined  Active  Solar  Space 
Heating  and  Solar  Domestic  Hot 
Water  System.  The  term  "combined 
active  solar  space  heating  and  solar 
domestic  hot  water  system"  means 
equipment  designed  to  perform  both 
of  the  functions  described  in  para- 
graphs (rXl)  and  (2)  of  this  section. 

(4)  Passive  Solar  Space  Heating  and 
Cooling  Systems.  The  term  "passive 
solar     space     heating     and     cooling 


system"  means  systems  that  make 
most  efficient  use  of,  or  enhance  the 
use  of,  natural  forces— including  solar 
insolation,  winds,  night  time  coolness 
and  opportimlty  to  lose  heat  by  radi- 
ation to  the  night  sky— to  heat  or  cool 
living  space  by  the  use  of  conductive, 
convective  or  radiant  energy  transfer. 
Passive  solar  systems  include: 

(i)  Direct  Oain  Qlazing  Systems,  the 
term  "direct  gain  glazing  systems" 
means  the  use  of  south-facing  (-i-  or 
-45'  of  True  South)  panels  of  insulat- 
ed glass,  fiberglass,  or  other  similar 
transparent  substances  that  admit  the 
sun's  rays  Into  the  living  space  where 
the  heat  is  retained.  Olazlng  is  either 
double-paned,  or  single-paned 
equipped  with  moveable  Insulation. 

(il)  Indirect  Gain  Systems.  TY\e  term 
"indirect  gain  systems"  means  the  use 
of  panels  of  Insulated  glass,  fiberglass 
or  other  transparent  substances  that 
direct  the  sim's  rays  onto  specially 
constructed  thermal  walls,  ceilings, 
rockbeds,  or  containers  of  water  or 
other  fluids  where  heat  is  stored  and 
radiated. 

(ill)  Solaria/ Sunspace  Systems.  The 
term  "solaria/sunspace  systems" 
means  a  structure  of  glass,  fiberglass 
or  similar  transparent  material  which 
Is  attached  to  the  South-facing  (-i-  or 
-46*  of  True  south)  wall  of  a  struc- 
ture which  allows  for  air  circulation  to 
bring  heat  into  the  residence,  and 
which  are  able  to  be  closed  off  from 
the  residential  structure  during  peri- 
ods of  low  solar  Insulation. 

(iv)  thermai  Pond  Systems.  The  term 
"thermal  pond  systems"  means  con- 
tainers, such  as  tanks  or  water  bags, 
filled  with  water  or  other  fluids  which, 
when  placed  on  a  roof-top,  capture  the 
Sim's  rays  and  radiates  stored  heat  di- 
rectly into  the  residence,  and  makes 
use  of  moveable  insulation  to  regulate 
heat  absorption  and  radiation. 

(5)  Wind  Energy  Devices.  The  term 
"wind  energy  devices"  means  equip- 
ment that  uses  wind  energy  to  produce 
energy  in  any  form  for  personal  resi- 
dential purposes. 

(6)  Replacement  Solar  Swimming 
Pool  Heaters.  The  term  "replacement 
solar  swimming  pool  heaters"  means 
devices  which  are  used  solely  for  the 
purpose  of  using  the  sim's  energy  to 
heat  swimming  pool  water. 

(s)  Residential  Building.  The  term 
"residential  building"  means  any 
building  used  for  residential  occupan- 
cy which: 

(1)  Is  not  a  new  building  to  which 
final  standards  under  Sections  304(a) 
and  305  of  the  Energy  Conservation 
and  Production  Act  apply, 

(2)  Contains  at  least  one,  but  no 
more  than  four,  dwelling  units,  and 

(3)  Has  a  system  for  heating  or  cool- 
ing, or  both. 

(t)  Residential  Conservation  Service 
iRCS)  Program.  The  term  "Residen- 


tial Conservation  Service  (RC8)  Pro- 
gram" means  the  program  required  to 
be  implemented  by  covered  utilities 
pursuant  to  an  approved  State  Plan, 
an  approved  Nonregulated  Utility 
Plan,  or  a  Federal  Standby  Plan. 

(u)  Secretary.  The  term  "Secretary" 
means  the  Secretary  of  Energy. 

(v)  State.  The  term  "State"  means  a 
State,  the  District  of  Columbia,  and 
Puerto  Rico. 

(w)  State  Agency.  The  term  "State 
agency"  means  a  State,  a  political  sub- 
division thereof,  or  any  agency  or  in- 
stnunentality  of  either. 

(X)  State  Regulatory  Authority.  The 
term  "State  regiilatory  authority" 
means  any  State  agency  which  has 
ratemaking  authority  with  respect  to 
the  sales  of  electric  energy  or  natural 
gas  by  any  public  utility  (other  than 
by  such  State  agency);  except  that  in 
the  case  of  a  public  utility  with  re- 
spect to  which  the  Tennessee  Valley 
Authority  has  ratemaking  authority, 
such  term  means  the  Tennessee  Valley 
Authority. 

(y)  State  Plaju  The  term  "State 
Plan"  means  a  plan  developed  pursu- 
ant to  Subparts  B  and  C  of  this  part. 

(z)  Suggested  Measures.  The  term 
"suggested  measiires"  means  those 
energy  conservation  or  renewable  re- 
source measures  which  the  Secretary 
has  by  rule  determined  to  be  appro- 
prite  by  climatic  region  and  building 
category  and  which  are  found  in  Ap- 
pendix I  to  this  part. 

(aa)  Useful  Life.  The  term  "useful 
life"  means  the  period  of  time  during 
which  a  suggested  measure  performs 
the  purposes  for  which  it  was  designed 
at  a  level  consistent  with  those  pur- 
poses. 

pf«v«l  mf   Stat*   ftan*   aiMl  Ti 


S  456.201     Scope. 

This  Subpart  identifies  the  responsi- 
bilities of  the  States  and  the  Tennes- 
see Valley  Authority  (TVA)  in  the 
preparation  and  submission  of  State 
Residential  Conservation  Service 
Plans,  hereinafter  referred  to  as 
"SUte  Plans,"  if  a  SUte  or  the  TVA 
chooses  to  submit  a  State  Plan:  the 
procedures  for  approval  of  the  State 
Plan  by  the  Secretary:  and  the  proce- 
dures for  submission  and  criteria  for 
approval  of  Temporary  Programs. 

|4fi«.2f2    Initial  SubmiMkNi. 

If  a  State  intends  to  submit  a  State 
Plan,  the  Governor  or  State  Agency 
specifically  authorized  by  State  law  to 
submit  a  SUte  Plan  shall  submit  the 
following  information  to  the  Secre- 
tary: 

(a)  Lead  Agency.  Within  30  days  of 
promulgation  of  these  rules,  the  name 
and  address  of  the  State  Agency,  here- 


inafter referred  to  as  "Lead  Agency," 
which  has  principal  responsibility  for 
the  development  of  the  State  Plan. 
The  Lead  Agency  shall  be  either 

(1)  An  Agency  designated  by  the 
Oovemor  to  develop  and  submit  a 
State  Plan;  or 

(2)  A  State  Agency  specifically  au- 
thorized by  law  to  develop  and  submit 
a  State  Plan. 

(b)  Nonregulated  UtUities.  Within  30 
days  of  promulgation  of  these  rules, 
whether  all  nonregulated  utilities  op- 
erating in  the  State  will  be  subject  to 
the  State  Plan;  and 

(c)  Home  Heating  Suppliers.  Within 
90  days  of  promiilgation  of  these  rules, 
whether  or  not  any  home  heating  sup- 
pliers will  be  included  in  the  State 
Plan. 

i  456.203    Coordination  requirements. 

(a)  Among  States.  The  Lead  Agency 
shall,  to  the  extent  feasible,  coordi- 
nate the  preparation  of  the  State  Plan 
with  any  other  State  which  has  Juris- 
diction over  any  covered  utility  or  par- 
ticipating home  heating  supplier  sub- 
ject to  the  State  Plan  for  the  purpose 
of  minimizing  any  inconsistent  provi- 
sions governing  such  covered  utility  or 
participating  home  heating  supplier. 

(b)  Between  the  Lead  Agency  and  the 
State  Regulatory  Authority.  If  the 
Lead  Agency  is  not  the  State  Regvila- 
tory  Authority,  then  the  Lead  Agency 
shall  provide  such  Authority  a  copy  of 
the  proposed  State  Plan  30  days  prior 
to  the  public  hearing  required  by 
9  456.204. 

}456Jt04    Notice,    CoaMit,    and    PnMk 
Hearing. 

Prior  to  submission  of  the  State 
Plan  to  the  Sepretary  for  approval,  the 
Oovemor  or  Lead  Agency  shall: 

(a)  Notice  and  comment  Provide 
meaningful  public  notice  of  the  inten- 
tion of  the  State  to  submit  a  State 
Plan.  To  be  meanlngfvil,  this  notice 

shall,  at  a  tnlnlmnm- 

(1)  Appear  in  newspapers  of  general 
circulation  published  in  the  State; 

(2)  Indicate  where  a  copy  of  and  in- 
formation pertaining  to  the  proposed 
State  Plan  can  Ix  obtained; 

(8)  Indicate  the  date,  time,  and  loca- 
tion of  each  public  hearing  to  be  held 
pursuant  to  paragraph  (b)  of  this  sec- 
tion at  least  30  dajrs  prior  to  such 
hearing;  and 

(4)  Invite  public  comments  on  the 
content  of  the  proposed  State  Plan, 
with  at  least  30  days  notice. 

(b)  Hearing.  Hold  at  least  one  public 
hearing  in  the  State  for  the  purpose  of 
hearing  testimony  and  receiving  com- 
ments on  the  content  of  the  proposed 
State  Plan. 


9456.205    Procedures  for  tubmisslon  and 
approval  of  State  plans. 

(a)  Who  shall  submit  Ten  (10)  copies 
of  the  proposed  State  Plan  shall  be 
submitted  by  either 

(1)  The  (Governor  of  the  State; 

(2)  The  Lead  Agency;  or 

(3)  The  TVA  with  respect  to  all  cov- 
ered utilities  over  which  the  TVA  has 
ratemaking  authority. 

(b)  Time  for  submission..  The  pro- 
posed State  Plan  shall  be  submitted 
within  180  days  of  promulgation  of 
these  rules.  The  time  for  submission 
may  be  extended  by  the  Secretary  if: 

(1)  The  Oovemor  or  Lead  Agency  re- 
quests an  extension  at  least  10  days 
prior  to  the  formal  deadline;  and 

(2)  Good  cause  is  shown  for  allowing 
an  extension. 

(c)  Approval  (1)  If  a  proposed  State 
Plan  meets  the  criteria  of  Subparts  B 
and  C  of  this  Part,  the  Secretary  shall 
approve  it  within  90  days  of  the  date 
the  proposed  State  Plan  was  submit- 
ted. 

(2)  Within  180  days  after  the  date  of 
wproval  of  a  State  Plan,  the  Lead 
Agency  shall  provide  to  the  Secretary 
a  statement  certifying  whether  or  not 
all  covered  utilities  and  home  heating 
suppliers  subject  to  the  State  Plan  are 
in  compliance  with  the  State  Plan. 

(3)  The  Lead  Agency  shall,  within  30 
days  of  approval  of  the  State  Plan: 

(i)  Inform  covered  utilities  subject  to 
the  State  Plan  and  participating  home 
heating  suppliers  of  the  contents  of 
the  State  Plan; 

(II)  Direct  such  covered  utilities  and 
participating  home  heating  suppliers 
to  comply  with  the  State  Plan;  and 

(III)  Inform  such  covered  utilities 
and  participating  home  heating  sup- 
pliers of  the  State  and  Federal  proce- 
dures for  investigating  and  enforcing 
compliance  with  State  Plan. 

(d)  Disapproval  (1)  If  a  proposed 
State  Plan  does  not  meet  the  criteria 
of  Subparts  B  and  C  of  this  part,  the 
Secretary  shall,  within  90  days  of  the 
date  the  proposed  State  Plan  was  sub- 
mitted, disapproved  the  proposed 
State  Plan  in  writing  and  shall  specify 
in  writing  the  grounds  for  disapprovaL 

(2)  Within  60  days  of  the  date  of  dis- 
approval of  a  proposed  State  Plan,  or 
such  longer  period  as  the  Secretary 
may  determine .  pursuant  to  the  crite- 
ria of  paragraph  (b)  of  this  section, 
the  Governor  or  Lead  Agency  may 
submit  another  proposed  State  Plan. 
Except  for  the  time  in  which  a  pro- 
posed State  Plan  must  be  submltt«^^>i, 
all  procedures  of  this  Subpart  for  sub- 
mission of  the  original  proposed  State 
Plan  shall  be  applicable  to  the  submis- 
sion of  any  proposed  State  Plan  sub- 
mitted after  initial  disapprovaL 

(e)  Amendments.  (1)  The  Oovemor 
or  Lead  Agency  may  submit  proposed 
amendments  to  an  approved  Sti^ 
Plan  at  any  time. 


(2)  Except  for  the  time  in  which  a 
proposed  State  Plan  must  be  submit- 
ted, all  procedures  of  this  Subpart  for 
submission  of  the  original  State  Plan 
shall  be  applicable  to  the  submission 
of  proposed  amendments  to  any  ap- 
proved State  Plan. 

9  456.206    Home  heating  suppliers. 

If  the  Governor  or  Lead  Agency  sub- 
mits a  plan  applicable  to  home  heating 
suppliers  in  the  State,  it  shall  be  a 
part  of  the  State  Plan  and  shall  be 
submitted  in  accordance  with  the  pro- 
cedures of  this  Subpart  applicable  to 
the  submission  of  the  State  Plan. 

9456.207    Tennessee      Valley      Authority 

(TVA). 

In  this  part,  except  as  otherwise 
specified,  references  to  the  Lead 
Agency  shall  be  deemed  to  refer  also 
to  the  TVA  and  references  to  the 
State  Plan  shall  be  deemed  to  refer 
also  to  the  TVA  Plan.  References  in 
this  Part  to  a  State  as  a  geographic 
area  shall,  with  respect  to  the  TVA 
Plan,  be  references  to  the  service  areas 
of  the  covered  utilities  subject  to  the 
TVA  Plan.  If  the  TVA  chooses  to 
submit  a  Residential  Conservation 
Service  Plan,  it  shall  be  subject  to  the 
following  exceptions  and  additional  re- 
quirements: 

(a)  Exclusion  from  initial  submis- 
sion. The  TVA  need  not  submit  the 
Initial  Submission  as  required  in 
9456.202.  However,  the  TVA  shall 
notify  the  Secretair  within  30  days 
after  promulgation  of  these  niles  of 
the  per8on(s)  in  charge  of  Its  Residen- 
tial Conservation  Service  Program. 

(b)  CoordineMon  requirement  The 
TVA  shall  coordinate  Its  Residential 
Conservation  Service  Plan  with  each 
State  Plan  developed  by  a  State  in 
which  the  utilities  covered  by  the  TVA 
Plan  are  located. 

(c)  Exclusion  of  home  heating  sup- 
pliert.  The  TVA  Plan  shall  not  cover 
home  heating  suppliers. 

9  456.206    Temporary  prognuas. 

(a)  Definition  of  temporary  program. 
A  Temporary  Program  is  a  plan  or  a 
part  of  a  State  Plan  which  exempts  in 
whole  or  in  part  for  a  specified  period, 
to  be  determined  by  the  Secretary,  but 
not  to  exceed  three  years  from  the 
date  of  atuproval  of  such  Temporary 
Program,  one  or  more  utilities  from 
one  or  more  of  the  following  provi- 
sions: 

(1)  The  requirements  for  preparing 
and  distributing  the  Program  An- 
noiin^ement  described  in  9  456.306; 

(2)  The  requlrments  for  offering  and 
pertrtantpg      audits      described      in 

(3)  "Hie  requirements  for  offering 
and^yranging  Installation  of  suggest- 
ed nieasures  described  in  {  456.308; 
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(4)  The  requirementa  for  offering 
and  arrmnglns  flnjuidng  for  the  sale  or 
Installation  of  suggested  measures  de- 
scribed in  1 456.309; 

(5)  The  requirement  concerning  ac- 
counting and  payment  of  costs  de- 
scribed In  f  456.310: 

(6)  The  requirements  regarding  bill- 
ing of  costs,  repayment  of  loans,  and 
termination  of  service  described  in 
1456.311; 

(7)  The  requirements  for  distribut- 
ing the  lists  described  in  HM.312(c); 
and 

(8)  The  prohibition  against  supply- 
ing, installing,  or  financing  by  covered 
utiliUes  described  in  9  456.502(a). 

(b)  Who  may  submit  A  proposed 
Temporary  Program  may  be  submit- 
ted to  the  Secretary  by  either 

(1)  The  Qovemor  of  a  State; 

(2)  A  covered  utility  which  is  includ- 
ed in  a  State  Plan  with  the  support  of 
the  Oovemor  or 

(3)  A  nonregulated  utility  not  in- 
cluded in  a  State  Plan. 

(c)  Time  for  submission.  A  proposed 
Temporary  Program  shall  be  submit- 
ted to  the  Secretary  within  180  days  of 
promulgation  of  these  rules. 

(d)  ApprovaL  (1)  The  Secretary  shall 
approve  or  disapprove  a  proposed 
Temporary  Program  within  90  days  of 
receipt  of  the  proposed  Temporary 
Program  or  later  if  he  so  notifies  the 
person  who  submitted  the  proposed 
Temporary  Program. 

(2)  The  Secretary  may  approve  a 
Temporary  Program  for  a  period  not 
to  exceed  three  years  from  the  date  of 
approvaL 

(3)  Approval  shall  be  conditioned 
upon  periodic  review  by  the  Secretary 
to  determine  whether  the  grounds  for 
approval  still  exist.  Upon  determina- 
tion by  the  Secretary  that  such 
grounds  for  approval  no  longer  exist, 
the  Temporary  Program  shall  be  ter- 
minated. 

(e)  Criteria  for  approvaL  The  Secre- 
tary shall  approve  a  proposed  Tempo- 
rary Program  only  if  the  person  sub- 
mitting the  proposed  Temporary  Pro- 
gram demonstrates  to  the  Secretary's 
satisfaction  that  the  Temporary  Pro- 
gram; 

(1)  Contains  adequate  procedures  to 
assure  that  each  covered  ptility  under 
such  program  will  charge  fair  and  rea- 
sonable prices  and  rates  of  Interest  to 
its  eligible  customers  in  connection 
with  the  purctiase  and  installation  of 
residential  energy  conservation  meas- 
ures; 

(2)  Contain  adequate  procedures  for 
preventing  unfair,  deceptive,  or  anti- 
competitive acts  or  practices  affecting 
commerce  which  relate  to  the  imple- 
mentation of  such  program; 

(3)  Is  likely  to  resiUt  in  the  installa- 
tion of  all  suggested  measures  in  at 
least  as  many  residential  buildings  as 
would  have  been  installed  had  such 


utility  not  been  exempt  from  the  re- 
quirements for  which  exemption  is 
sought:  and 

(4)  Contains  a  provision  for  submit- 
ting such  periodic  reports  as  the  Sec- 
retary may  require. 

(f)  Federal  Standby  AuthoHty.  The 
Federal  Standby  Authority  described 
in  Subpart  F  of  this  part  shall  not  be 
exercised  with  respect  to  a  covered 
utility  which  either 

(1)  Is  subject  to  an  approved  Tempo- 
rary Program; 

(2)  Is  proposed  for  inclusion  under  a 
proposed  Temporary  Program  which 
has  been  submitted  in  accordance  with 
paragraph  (c)  of  this  section,  but  has 
not  yet  been  approved  or  disapproved 
by  the  Secretary:  or 

(3)  Was  subject  to  an  approved  Tem- 
porary Program  which  has  terminated 
and  such  covered  utility  will  be  sub- 
ject, within  a  reasonable  time,  to  be 
determined  by  the  Secretary,  to  an 
adequately  implemented  approved 
State  or  Nonregulated  Utility  Plan. 

(45«J«1    Scope. 

This  subpart  prescribes  the  mlnl- 
mimi  requirements  for  the  content  of 
State  Plans.  The  State  may  include 
additional  information  and  provide  ad- 
ditional requirements  for  the  Residen- 
tial Conservation  Service  Program  if 
such  information  and  requirements 
are  not  specifically  prolilbited  by 
these  rules  or  by  any  applicable  law  or 
regulation.  All  references  in  this  Sub- 
part to  covered  utilities  apply  to  regu- 
lated and  nonregulated  covered  utili- 
ties subject  to  the  State  Plan. 

94MJ02    CoTcnge  of  State  FlaiL 

(a)  Regulated  UtUities.  All  regulated 
utilities  providing  utility  service  in  a 
State  which  meet  the  definition  in 
9456.105(a)  shaU  be  subject  to  the 
State  Plan. 

(b)  Nonregulated  UtUities.  The  SUte 
Plan  shall  state  whether  or  not  it 
covers  nonregulated  utilities. 

(c)  Home  Heating  Suppliers.  The 
State  Plan  stiall  state  whether  or  not 
it  includes  a  Residential  Conservation 
Service  Program  for  home  heating 
suppliers. 

(d)  Temporary  Programs.  The  State 
Plan  shall  identify  the  covered  utili- 
ties, if  any,  for  which  a  request  for  a 
Temporary  Program  has  been  submit- 
ted and  described  or  attach  such  pro- 
gram for  each  siich  utility. 

9  4MJ03  Procedure*  for  InTestigatinf  and 
Enforcing  Compliance  with  tite  State 
Plan. 

(a)  Investigation  and  Enforcement 
(1)  The  State  Flan  shall  require  each 
covered  utility  and  each  participating 
home  heating  supplier  to  comply  with 
the  State  Flan. 


(2)  The  State  Flan  shall  contain  ade- 
quate procedures  for  investigating  and 
enforcing  compliance  with  the  State 
Flan  by  covered  utilities  and  partici- 
pating home  heating  suppliers. 

(3)  The  SUte  Flan  shall  cite  and  de- 
scribe the  existing  or  proposed  State 
authority(ies)  for  such  investigation 
and  enforcement,  including  authori- 
ties with  respect  to  any  nonregulated 
utility  covered  in  the  State  Flan. 

(4)  The  SUte  Plan  shaU  identify  the 
State  agency(ies)  responsible  for  such 
investigation  and  enforcement  and 
shall  include  a  description  of  the  re- 
sources available  for  such  invesUgm- 
tion  and  enforcement. 

(b)  Conflicts  of  Laws.  The  State 
Flan  shall  require  each  covered  utility 
to  petition  the  Assistant  Secretary  for 
Conservation  and  Solar  Applications 
in  accordance  with  9  456.102: 

(1)  Whenever  the  utility  believes  it  is 
prohibited  by  a  State  or  local  law  or 
regulation  from  taking  any  action  re- 
quired to  be  taken  imder  NECFA  or 
any  rule  or  State  Plan  promulgated 
pursuant  to  NECPA;  or 

(2)  Whenever  the  utility  believes  it  is 
required  or  permitted  by  a  State  or 
local  law  or  regulation  to  take  any 
action  prohibited  by  NECPA  or  any 
rule  or  SUte  Flan  promulgated  pursu- 
ant to  NECPA. 

94MJ04  ExenptkMM  and  Wahreis  for 
Utility  Sapply.  Installatioa,  and  Fi- 
nancing. 

The  SUte  Flan  shall: 

(a)  Require  that  each  covered  utility 
which  supplies,  installs,  or  finances 
any  energy  conservation  or  renewable 
resource  measure  pursuant  to 
99  456.503-456.505  be  listed  as  a  suppli- 
er, installer  or  lender,  as  appropriate, 
pursuant  to  9456.312  in  the  same 
manner  and  subject  to  the  same  re- 
quirements as  any  other  supplier,  in- 
staller, or  lender. 

(b)  Contain  a  list  of  all  covered  utili- 
ties engaged  in  supplying,  installing, 
or  financing  energy  conservation  or  re- 
newable resource  measures  pursuant 
to  9456.506(a).  including  with  respect 
to  each  such  utility  a  specific  descrip- 
tion of  those  siipply,  installation,  or  fi- 
nance activities. 

(c)  Contain  procedures  specifically 
describing  how  each  covered  utility 
listed  in  paragraph  (b)  of  this  section 
will  comply  with  the  requirements  of 
the  State  Flan  mandated  by  this  sub- 
part in  light  of  the  exemption  in 
9456.606(b). 

(d)  Contain  procedures  to  ensure 
that  covered  utilities  which  supply,  in- 
stall or  finance  the  sale  or  installation 
of  energy  conservation  or  renewable 
resoiure  measures  pursuant  to 
99  456.503-456.505  shall: 

(1)  Charge  fair  and  reasonable  prices 
and  interest  rates,  which  shall  be  de- 
termined by  periodic  review  of  com- 


parative prices  and  Interest  rates  by  a 
Staie  designated  agency: 

(2)  Not  discriminate  unfairly  among 
eligible  customers;  and 

(3)  When  financing  energy  conserva- 
tion or  renewable  resources  measures, 
not  discriminate  unfairly  among  sup- 
pliers, among  contractors,  or  among 
suggested  measures. 

94MJM»    Scope  of  benefits. 

■  (a)  The  SUte  Flan  shall  describe 
what  action  by  an  eligible  customer 
shall  entitle  such  customer  to  the  fol- 
lowing benef iU 

(1)  The  program  warranty  defined  in 
f456.105(m). 

(2)  Ouarantee  of  compliance  with 
any  standard  found  in  Subparts  O.  H, 
and  I  and  with  the  listing  require- 
ments in  9  456.312(b). 

(3)  Enforcement  of  standards 
through  the  Inspections  described  in 
9456.313. 

(4)  Billing  of  services  as  described  in 
9456.311;  and 

(5)  Access  to  the  conciliation  confer- 
ence described  in  9  456.315(a). 

(b)  At  a  mtnimnm  the  above  benefits 
shall  be  available  to  each  eligible  cus- 
tomer when  a  covered  utility  or  par- 
ticipating home  heating  supplier  ar- 
ranges installation  of  any  suggested 
measure  in  such  customer's  residence 
as  required  by  9  456.308. 

(c)  At  a  minimum  the  benefits  in 
Subsections  (a)  (4)  and  (5)  and  the 
benefits  guaranteed  by  the  listing  re- 
quirements in  9  456.312(bK3)  shaU  be 
available  to  each  eligible  customer 
when  a  covered  utility  or  participating 
home  heating  supplier  arranges  fi- 
nancing, as  required  in  9456.309,  for 
the  piuchase  or  Installation  of  any 
suggested  measure  installed  in  such 
customer's  residence. 

9  464.8W    Prograni  Announcement 

(a)  Distribution  and  Content  The 
SUte  Flan  shall  require  each  covered 
utility  and  each  iMuticipating  home 
heating  supplier  to  send  to  each  eligi- 
ble customer,  no  later  than  six  months 
after  approval  of  the  SUte  Plan  and 
every  two  years  thereafter  until  Janu- 
ary 1.  1985,  a  Program  Announcement 
which  shalL' 

(1)  List  the  suggested  measures  for 
the  category  of  residential  buildings 
owned  or  occupied  by  such  eligible 
customer 

(2)  Include  a  reasonable  estimate  of 
the  savings  in  energy  costs,  expressed 
in  dollars,  for  a  q>ecified  period  of 
time,  which  are  likely  to  result  from 
such  installation; 

(3)  List  the  energy  conserving  prac- 
tices and  sUte  that  the  initial  cost.  If 
any.  of  each  practice  is  less  than 
twenty  (20)  dollars; 

(4)  Inculde  a  reasonable  estimate  of 
the  savings  in  energy  costs,  expressed 
in  dollars,  for  a  specified  period  of 


time,  likely  to  result  from  the  adop- 
tion of  each  practice; 

(5)  For  each  of  the  services  required 
to  be  offered  under  99  456.307  (Energy 
Audits),  456.308  (Arranging  Installsr 
tion),  456.309  (Arranging  Financing), 
and  456.312(c)  (List  Distributed  to  EU- 
gible  Customers): 

(i)  Offer  and  describe  the  service; 

(11)  Explain  how  the  elli^e  custtxn- 
er  may  request  the  service;  and 

(ill)  List  the  direct  cost,  if  any,  of  re- 
ceiving the  service; 

(6)  With  respect  to  the  benefits 
listed  in  9456.305(a),  describe  under 
what  drctmistances  such  benefits  may 
be  obtained. 

(7)  Include  the  following  disclosure 
or  its  equivalent: 


Bnergy  savings  and  installstinn 
depend  on  many  factors.  The  estimates  con- 
tained in  this  program  annmmnwnent  are 
based  on  simulatioDS  of  typical  bouses. 
Tour  costs  and  savingB  will  be  different  If 
your  house  is  a  different  sise  or  type,  if  you 
family  Is  a  different  size,  or  if  your  energy 
using  habits  are  different  from  tliose  we  as- 
sumed. TlM  energy  audit  wtilcb  we  offer*  wHl 
provide  more  specific  estimates  for  your 
home. 

(8)  In  the  case  of  electric  utilities,  in- 
clude, if  load  management  devices  are 
not  suggested  measures  for  the  eligible 
customer,  the  following  didosure  or  its 
equivalent' 

Etoctric  kMd  management  devices  are  not 
suggested  measures  in  our  area.  Although 
an  investment  in  load  management  might 
save  energy  through  more  efficient  dectzlc 
enogy  generation,  there  would  be  no  direct 
savings  to  you  because  we  do  not  offer  load 
control  rates  or  ttme-of-use  rates. 

(9)  Not  include  any  advertising  for 
any  suggested  measure  or  for  any  sup- 
plier, contractor,  or  lender.  If  the  cov- 
ered utility  or  participating  hcMne 
heating  supplier  which  distributes  the 
Program  Annoimcement,  supplies.  In- 
stalls or  finances  the  sale  or  installa- 
tion of  suggested  measures,  the  Pro- 
gram Announcnnent  may  so  sUte. 

(10)  Not  include  any  information  re- 
garding any  product  which  is  not  an 
energy  conservation  measure,  a  renew- 
able resource  measure,  or  energy  con- 
serving practice. 

(b)  Categories  of  Residential  Build- 
ings. As  used  in  this  port,  the  term 
"categories"  means,  with  respect  to 
residential  buildings,  the  categories 
listed  in  this  subsection  for  each  sug- 
gested measure. 

(1)  For  each  suggested  energy  con- 
servation measure,  the  categories  are: 

(i)  "Oas  q>ace  heating",  which 
means  those  residential  buildings  in 
which  natural  gas  is  the  principal 
Q>ace  heating  fuel; 

(U)  "Oa  space  heating",  which 
means  those  residential  buildings  in 
which  #2  heating  oil.  or  any  other  fuel 
besides  natural  gas  or  electricity.  Is 
the  principal  space  heating  fuel; 


(Ul)  "Electric  space  heating",  which 
means  those  residential  buildings  in 
which  electricity  is  the  prlncis>al  space 
heating  fuel; 

(2)  For  solar  dcunestic  hot  water  sys- 
tems, the  categories  are: 

(I)  "Oas  water  heating",  which  in- 
cludes those  residential  buildings  in 
which  natural  gas  is  the  principal  fuel 
for  domestic  water  heating; 

(II)  "Ofl  water  heating",  which  in- 
cludes those  residential  buildings  In 
which  #2  heating  oil,  or  any  other  fuel 
except  natural  gas  or  electricity,  Is  the 
principal  fuel  for  domestic  water  heat- 
ing. 

(ill)  "Electric  water  heatinT'.  which 
includes  those  residential  buildings  in 
which  electricity  is  the  principal  fuel 
for  domestic  hot  water  heating. 

(3)  For  active  solar  space  heating 
systems,  there  are  nine  categories, 
n^iich  are  "gas  qjaoe  heating",  "oil 
space  heating",  "electric  space  heat- 
ing", with  req>ect  to  the  following 
building  tjrpes: 

(1)  "Single-family  detached",  which 
includes  any  residential  building 
which  contalps  only  one  dwelling  unit 
and  which  is  not  attached  to  any  other 
residential  buOding; 

(U)  "Attached  buildings",  which  in- 
cludes any  residential  building  which 
either  contains  more  than  one  dwell- 
ing unit  or  which  is  attached  to  an- 
other residential  building  or  both;  and 

(ill)  "Mobile  homes". 

(4)  For  passive  solar  space  heating 
and  cooling  systems,  the  category  is 
"all  residential  buildings". 

(5)  For  wind  energy  devices,  the  cat- 
egory is  "all  residential  buildings". 

(6)  For  replacement  solar  swimming 
pool  heaters,  the  categories  are: 

(1)  "Residential  buUdings  with 
healed  swimming  pools";  and 

(ii)  "Residential  buildings  without 
heated  pools". 

(c)  Calculation  Procedures.  The 
State  Flan  shall,  with  respect  to  the 
estimates  of  the  cost  and  savings  in- 
cluded in  the  Program  Announcement: 

(1)  Describe  the  procedures  by 
which  such  estimates  shall  be  made; 

(2)  Require  that  such  estimates  l>e 
based  on  prices  for  fuel  and  suggested 
measures  and  on  climate  daU  which 
are  represenUtive  of  those  for  the  lo- 
cation of  each  eligible  customer,  and 

(3)  Assure  that: 

(I)  if  an  eligible  customer  receives 
two  or  more  Program  Announcements 
fran  different  covered  utilities  or  par- 
ticipating home  heating  suppliers,  the 
cost  and  savings  estimates  required  in 
paragraph  (a)  of  this  section  are  iden- 
tical; and 

(II)  Such  estimates  In  Program  An- 
nouncements distributed  In  different 
parts  of  the  sUte  are  consistent.  Con- 
sistent means  identical  except  for  vari- 
ations In  the  characteristics  of  t3n>ical 
homes  and  in  the  price  and  climate 
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data  applicable  in  the  different  part* 
of  the  State. 

(d)  New  Customen.  (1)  The  State 
Flan  ihan  require  that  each  covered 
utility  and  participating  home  heating 
supplier  amd  a  Program  Announce- 
ment ii(blch  meet*  the  requirements  of 
this  seetlOD  to  each  person  who  be- 
comes an  eligible  customer  after  initial 
distribution  of  the  Program  An- 
nouncement but  before  January  1. 
1985. 

(2)  The  State  Plan  shall  require  that 
each  new  customer  shall  receive  the 
Program  Announcement  within  60 
days  of  N**'«"W  sn'ellgible  ciistomer. 

(S)  The  State  Plan  shall  require  that 
covered  utilities  and  participating 
home  heating  suppliers  inform  each 
such  new  customer  that  upon  request 
the  customer  may  receive  a  copy  of 
the  results  of  any  energy  audit  of  the 
customer's  residence  which  the  cov- 
ered utility  or  participating  home 
heating  supplier  may  have  performed 
pursuant  to  the  State  Plan  and  re- 
quire that  upon  such  a  request  such 
utility  or  hmne  heating  supplier  pro- 
vide such  results. 


|4SCJi7    Bcqalrtawti  for 

(a)  What  Enertm  Audit*  Mu»t  Be  Pro- 
vided. The  State  Plan  shall  describe 
the  energy  audit  services  to  be  offered 
by  covered  utilities  and  participating 
h<»ae  heating  suppliers  and  shall  re- 
quire at  a  m>n«miitn  that  each  covered 
utility  and  participating  home  heating 
supplier  provide  to  each  dlglble  cus- 
tomer upon  request  by  sudi  eligible 
customer 

(1)  An  energy  audit  whldi  addresses 
all  energy  conserving  practices,  all  sug- 
gested energy  conservation  measures, 
and  no  other  suggested  measures 
except,  at  the  discretion  of  the  State, 
solar  domestic  hot  water  heating  sys- 
tems where  they  are  a  suggested  meas- 
ure; and 

(2)  An  energy  audit  of  each  suggest- 
ed-renewable  resource  measure,  which 
may  be  provided  as  a  group  or  sepa- 
rately, as  determined  by  the  State. 

(b)  Timing  and  Precondition*.  (1) 
The  State  Plan  shall  specify  a  reason- 
able time  within  which  each  covered 
utility  and  participating  home  heating 
supplier  shall  provide  energy  audits  to 
eligible  cust<«ner8  requesting  such 
audits. 

(2)  The  State  Plan  shall  prohibit 
covered  utilities  and  participating 
home  heating  suppliers  from  requiring 
as  a  precondltl<m  of  providing  an 
energy  audit  to  an  eligible  customer 
that  six^  customer  purchase  or  per- 
form any  other  method  of  estimating 
energy  saving  potential.  Including 
"Class  B"  audits  as  deftaied  In  the 
"Energy  Audit  Procedures"  published 
by  the  Federal  Energy  Administration 
at  10  CFR  450.11. 


(3)  The  State  Plan  shall  prohibit 
covered  utilities  and  participating 
home  heating  suppliers  from  discrimi- 
nating unfairly  »i*Mw»g  eligible  cus- 
tomers in  providing  energy  audita. 

(c)  Remit*  of  Audit  (1)  The  State 
Plan  shall  require  that  the  auditor.  In 
person,  provide  the  following  informa- 
tion In  writing  to  each  eligible  custom- 
er who  receives  an  energy  audit: 

(I)  An  estimate,  which  meets  the  re- 
quirements of  paragraph  (d)  of  this 
section,  of  the  cost  of  hiring  a  contrac- 
tor to  install  each  suggested  measure 
addressed  by  the  energy  audit  in  the 
eligible  customer's  residence.  Including 
materials  and  labor  and  tnchidlng  any 
site  preparati<m  or  structural  alter- 
ations or  modlflcations  necessary  for 
Installation  of  each  measiire*. 

(II)  An  estimate,  which  meets  the  re- 
quirements of  paragra;^  (d)  of  this 
section,  of  the  savings  in  energy  costs, 
expressed  in  dollars,  which  would 
occur  over  a  specified  time  period, 
from  installation  of  the  suggested 
measures  addressed  by  the  energy 
audit  in  the  eligible  customer's  resi- 
dence; 

(ill)  The  following  disclosure  or  its 
equivalent: 

The  proeedures  used  to  make  these  estl- 
mstee  have  been  tested  by  the  state.  This 
teettag  aanires  thst  the  eettmatee  are  a  rea- 
T*^*****  basis  for  your  dedaion  ms^lng. 
within  the  cost  Umltatlans  of  our  procram. 
Bowerer.  the  aavincB  you  artiially  set  from 
*"Tti'"*^  these  suggested  measures  may  be 
different  from  the  wstlmatae  containwl  in 
thla  audit  report.  Though  the  wTimatw  are 
baaed  on  mcaaorements  of  your  house,  they 
also  are  based  on  many  aawmipfWwn  which 
may  not  be  correct  for  your  house. 

(hr)  A  list  of  the  energy  conserving 
practices  which  are  likely  to  reduce 
energy  costs  for  the  eligible  customer 
and 

(V)  With  respect  to  any  renewable 
resource  measure  addressed  by  the 
energy  audit,  the  following  additional 
written  information  shall  be  provided 
to  the  customer 

(A)  An  estimate  of  the  annual  main- 
tenance costs  of  such  measure: 

(B)  With  respect  to  an  energy  audit 
addressing  a  solar  hot  water  sy^em  or 
a  solar  domestic  space  heating  system, 
or  a  combination  thereof,  a  description 
of  the  solar  device  used  by  the  auditor 
in  preparing  energy  savings  estimates 
which  shaU  Include  the  following  in- 
formation: 

(1)  Square  feet  of  collector. 

(2)  Collector  characteristics.  Includ- 
ing g'TiTfrg  materials  and  other  collec- 
tor materiala; 

(J)  Storage  system,  including  the  ca- 
pacity of  storage  and  the  number,  of 
storage  tanks; 
(tf)  Freese  protection  necessary;  and 
(5)  The  following  disclosure: 


The  energy  east  laTtnca  estlmstei  you  re- 
ceive are  based  on  lystema  which  may  be 
different  than  the  ones  you  purchase.  Also, 


not 

but  using 
Therefore,  the 
hare  TTttp*T*Ti*  may  be  diffsrent  tram  the 
Mvings  which  sftnafly  ooeor. 

(C)  With  respect  to  an  energy  audit 
addressing  passive  solar  mace  heating 
and  cooling  systems: 

(i)  The  name  of  the  particular 
device  considered  by  the  auditor, 

(2)  A  description  of  the  system  and 
Its  function,  and 

(J)  The  diacloaure  provided  In  subdi- 
vlsi<m  (VXBX5)  of  this  subparagraph. 

(D)  With  respect  to  an  energy  audit 
addressing  a  wind  energy  system,  a  de- 
scription of  the  device  which  shall  in- 
clude the  following  Information: 

(i)  Rated  output  at  stated  wind  ve- 
locity expressed  as  usable  power  gen- 
erated; 

(2)  C(mtrol  system  for  the  device; 

(J)  Braking  saflng; 

i4)  Location  and  height  of  proposed 
device; 

(5)  Proximity  of  device  to  public 
areas  or  easements  which  may  create 
safety  problems; 

(«)  Survival  wind; 

(7)  Annual  energy  production  in 
Kwhr/yr. 

«)  Types  of  power  produced:  AC 
DC.  or  cycles;  and 

(.8)  The  disclosure  provided  In  subdi- 
vision (liXE)  of  this  subparagraph. 

(2)  The  State  Plan  shall  prohibit 
any  covered  utility  from  providing  any 
estimate  to  any  eligible  customer  of 
the  cost  of  purchase  of  furnace  effl- 
dXDcy  modifications  or  load  manage- 
ment devioea  for  installation  by  the 
eligible  customer. 

(d)  Calculation  and  Audit  Proce- 
dure*. (1)  The  State  Plan  shall  require 
that  the  estimates  of  oiergy  cost  sav- 
ings and  of  installation  costs  provided 
as  a  resxilt  of  an  energy  audit  ahalL 

(1)  Be  based  on  local  fuel  prloea.  local 
prices  for  materials  and  installation  of 
suggested  measures,  and  local  climate 
data  for  the  eligible  customer's  loca- 
tion; 

(11)  Be  baaed  on  actual  measure- 
ments of  the  eligible  customer's  resi- 
dence taken  by  the  oiergy  auditor, 
and 

(ill)  Provide  clear  indication  to  the 
eligible  customer,  through  sample  cal- 
culation or  disclosure,  that  the  total 
energy  cost  savings  from  the  installa- 
tion of  several  suggested  measurea  will 
be  less  than  the  energy  cost  savings  of 
each  suggested  measure  installed  indi- 
vidually. 

(2)  The  State  Plan  shall  require  that 
any  energy  audit  which  Includes  an 
audit  of  an  oil  furnace  or  bofler  system 
shall  Include  a  test  of  the  steady-state 
efficiency  of  such  furnace  or  boiler. 

(3)  The  State  Plan  shall  contain  ade- 
quate procedures  to: 

(1)  Assure  that  if  an  ellgflde  custom- 
er receives  energy  audits  addressing 


the  same  suggested  measures  f  rtmi  two 
or  more  covered  utilities,  the  results  of 
these  audits  are  based  on  the  same 
data  for  fuel  prices,  prices  for  materi- 
als and  installation  of  suggested  meas- 
ures, and  climate;  and 

(11)  Assure  that  all  methods  used  for 
determining  which  measurements 
shall  be  taken  and  which  calculation 
procedures  shall  be  used  in  all  energy 
audits  carried  out  vmder  the  State 
Plan  are  evaluated  by  the  State  to 
assure  acctiracy  before  they  are  imple- 
mented. 

(e)  Additional  Inforrnation.  The 
State  Plan  shall  require  that  the  audi- 
tor present  the  following  information 
in  person  to  each  eligible  customer 
who  receives  an  energy  audit: 

(1)  A  description  of  the  arrange- 
ments for  Installations  and  financing 
of  siiggested  measures  offered  by  the 
covered  utility  pursuant  to  the  State 
Plan; 

(2)  The  lists  of  contractors,  suppli- 
ers, and  lenders  developed  pursuant  to 
the  State  Plan; 

(3)  An  explanation  of  the  complaint 
processing  procedures  described  in 
{466J15,  including  Information  on 
who  is  eligible  for  such  procedures  and 
how  to  gain  access  to  them; 

(4)  A  statement  of  the  circumstances 
imder  which  the  DOE-approved  stand- 
ards for  materials  and  Installation  of 
suggested  measures  applr.  and 

(5)  A  statement  of  the  existence  of 
the  program  warranties  for  suggested 
measures  and  the  circumstances  under 
which  such  warranties  are  required. 

(f)  ProMtHtUm*  and  DiaOoture.  (1) 
The  State  Plan  shall  prohibit  the 
auditor  from  estimating,  as  part  of 
any  energy  audit  provided  pursuant  to 
the  State  Plan,  the  costs  or  energy 
cost  savings  of  Installing  any  product 
which  is  not  a  suggested  measure 
unless  the  auditor  specifically  states 
that  such  product  is  not  a  suggested 
measure. 

(2)  The  State  Plan  shall  prohibit 
any  auditor  from  recommending  any 
supplier,  contractor,  or  lendo*  who 
supplies.  Installs,  or  finances  the  sale 
or  installation  of  any  suggested  meas- 
ure, if  such  recommendation  would 
unfairly  discriminate  among  such  sui>- 
pllera.  oontractms.  or  lenders.  If  a  cov- 
ered utility  or  participating  home 
heaJiing  supplier  which  arranged  the 
audit,  supplies,  installs  or  finances  the 
sale  or  Installation  of  suggested  meas- 
urea, the  auditor  may  so  state. 

(3)  The  State  Plan  shall  require  that 
each  energy  auditor  provide  the  eligi- 
ble customer  with  a  written  statement 
of  any  Interest  which  the  person  or 
the  person's  employer  has.  directly  or 
Indirectly,  in  the  sale  or  Installation  of 
any  suggested  measure. . 

(g)  Pumaee  Audit*.  The  State  Plan 
shall  require  that.  In  order  for  an  audi- 
tor of  a  covered  utility  or  participating 
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home  heating  supplier  to  audit  a  fur- 
nace which  uses  as  its  inlmary  source 
of  energy  any  fuel  or  soture  of  energy 
other  than  the  fuel  or  source  of 
energy  sold  by  the  covered  utility  or 
participating  home  heating  supplier, 
the  eligible  customer  must  request 
such  audit  by  signing  a  form  which  In- 
cludes the  following  statement: 

If  your  home  ia  heated  by  a  aouroe  of  fuel 
other  than  [  1,  only  the  supplier  of  the 

other  fuel  may  audit  your  furnace  unless 
you  n>eciflcally  request  an  audit.  Federal 
law  requires  that  such  a  request  be  in  writ- 
ing. If  you  want  us  to  audit  your  furnace,  al- 
thoush  we  do  not  supply  the  fbel  for  It, 
pleaae  slsn  below. 

(h)  QualiflcatioTU  Jor  Auditor*.  The 
State  Plan  shall  require  that  each 
person  who  performs  an  energy  audit 
pursuant  to  the  State  Plan  shall: 

(1)  Be  qualified  according  to  the  tith 
plicable  procedures  in  9  456.314; 

(2)  Be  imder  contract  to,  be  an  em- 
ployee of.  or  be  an  employee  of  a  con- 
tractor to  a  covered  utility  or  partici- 
pating home  heating  supplier, 

S46«ja8    Arranging  Installation. 

The  State  Plan  Shall: 

(a)  Require  each  covered  utility  and 
participating  home  heating  supplier  to 
arrange  installation  of  any  suggested 
measure  uixm  request  by  any  eligible 
customer. 

(b)  Describe  these  arrangement  serv- 
ices which  shall,  at  a  minimum,  in- 
clude a  service  to  the  eligible  customer 
beyond  the  distribution  of  the  lists  re- 
quired by  1 456  J  12(c). 

(c)  Require  each  covered  utility  and 
participating  home  heating  supplier  to 
provide  such  arrangement  service 
within  a  reasonable  period  of  time, 
which  shall  be  q>eclfled  in  the  State 
Plan,  from  receipt  of  a  request  for 
such  service. 

(d)  ProhiUt  each  covered  utility  and 
participating  home  heating  supplier, 
when  arranging  Inatallatinn  of  sug- 
gested measures,  from  recommending, 
selecting,  or  providing  information  re- 
garding any  supplier  or  omtractor  if 
such  reccmunendation.  sdection.  or  in- 
formation would  unfairly  discriminate 
among  suppliers  and  oontractors  of 
suggested  measures.  The  State  Plan 
may  allow  covered  utilities  or  partici- 
pating home  heating  aappiUen  that 
supply  or  Install  suggested  measures 
to  so  Inf  onn  the  customers. 

(e)  Prohibit  each  covered  utility  and 
participating  home  heating  supplier, 
when  arranging  Installation  of  sug- 
gested measures,  from  discriminating 
unfairly  among  eligible  customers, 
among  suppliers,  among  contractors, 
or  among  suggested  measures. 

(f )  Prohibit  each  covered  utility  and 
psotidpating  home  heating  supplier 
from  arranging  installaticm  with  any 
person  not  In  the  Master  Record. 
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9461109    Arranging  Financing. 

The  State  Plan  shall: 

(a)  Require  each  covered  utility  and 
participating  home  heating  supplier  to 
arrange  fliumclng  for  the  supply  and 
installation  of  any  suggested  measure 
upon  request  by  any  eligible  customer. 

(b)  Describe  these  arrangement  serv- 
ices which  shall,  at  a  minimum.  In- 
clude a  service  to  the  eligible  customer 
beyond  the  distribution  of  the  lists  re- 
quired by  9  456.312(c). 

(c)  Require  each  covered  utility  and 
participating  home  heating  supplier  to 
provide  such  arrangement  service 
within  a  reasonable  period  of  time, 
which  shall  be  specified  in  the  State 
Plan,  from  receipt  of  a  request  for 
such  service. 

(d)  Prohibit  each  covered  utility  and 
participating  home  heating  supplier, 
when  arranging  financing  for  the  pur- 
chase or  installation  of  suggested 
measures,  from  recommending,  select- 
ing, or  providing  information  regard- 
ing any  lender  if  such  recommenda- 
tion, selection,  or  information  would 
unfairly  discriminate  among  lenders 
that  finance  the  purchase  or  installa- 
tion of  suggested  measures.  The  State 
Plan  may  allow  covered  utilities  or 
participating  home  heating  suppliers 
that  finance  suggested  measures  to  so 
inform  the  customer. 

(e)  Prohibit  each  covered  utility  and 
participating  home  heating  supplier, 
when  arranging  financing  of  suggested 
measures,  from  discriminating  unfair- 
ly among  eligible  customers,  among 
suppliers,  anuHig  contractors,  among 
lenders,  or  among  suggested  measures. 

(f )  Prohibit  each  covered  utility  and 
participating  home  heating  supplier 
from  arranging  financing  with  any 
person  not  in  the  Master  Record. 

f4CCJl«    Aecounting    and    Paymeat    ef 


(a)  Accovntinp.  The  State  Plan  shall 
require  that  covered  utilities  use  the 
f  oUowing  acooimts  and  procedures: 

(1)  AU  amounts  expended  or  re- 
ceived by  a  covered  utility  which  are 
attributable  to  the  Residential  Conser- 
vation Service  Program,  including  any 
penalties  paid  under  Subpart  F  (Fed- 
eral Standby  Authority)  ahall  be  ac- 
counted for  on  the  books  and  records 
separately  from  amounts  attributable 
to  all  other  activities  of  the  covered 
utmty. 

(2)  Covered  utilities  subject  to  the 
Jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  shall 
utiUae  the  Uniform  System  of  Ac- 
counts as  prescribed  in  Tltie  18.  CFR 
Parts  101.  104.  201  and  204.  Covered 
rural  electric  cooperatives  shall  uttUse 
the  Uniform  System  of  Accounts  as 
prescribed  by  the  Rural  Electrlflcati<m 
Administration  (REA)  in  Title  7.  CFR 
Part  1701,  Appendix  A.  Other  covered 
nonregulated  utilities  shall  adopt  ao- 
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counU  within  their  accounting  syttem 
with  the  attributes  of  the  appropriate 
accounts  prescribed  by  the  FERC. 

(1)  All  amounts  expended  by  a  cov- 
ered utility  for  the  Residential  Conser- 
vation Service  Program  shall  be 
charged  to  subaccounts  of  Account 
908,  Customer  Assistance  Expenses,  its 
equivalent  or  its  successor  If  changed 
by  FERC  or  RSIA.  Appropriate  records 
shall  be  maintained  thereunder  so  as 
to  allow  ready  identification  of  costs 
attributable  to  the  following  program 
elements: 

(A)  Program  Infomuttion; 

(B)  Energy  Audit: 

(il)  Billed  income  attributable  to  the 
Residential  Conservation  Service  Pro- 
gram shall  be  accoimted  for  in  subac- 
counts within  Account  456,  Other 
Electric  Revenue  (for  electric  utili- 
ties), or  Account  495.  Other  Gas  Reve- 
nue (for  gas  utilities),  their  equiv- 
alents, or  their  successors  If  changed 
FERC  or  REA. 

(b)  Payment  of  Cost*.  The  State 
Plan  shall  require  that  covered  utili- 
ties treat  costs  as  described  below  and 
shall  describe  how  the  costs  described 
in  paragraph  (bXSMS)  of  this  section 
are  treated. 

(1)  All  amounts  expended  by  a  cov- 
ered utility  for  the  Program  An- 
nouncement and  all  public  education 
and  program  promotion  directly  relat- 
ed to  providing  information  about  a 
utility's  Residential  Conservation 
Service  Program  shall  be  treated  as  a 
current  expense  of  providing  utility 
service  and  be  charged  to  all  rate- 
payers of  the  covered  utility  in  the 
same  manner  as  other  current  operat- 
ing expenses  of  providing  such  utility 
service. 

(2)  All  amounts  expended  by  a  cov- 
ered utility  for  labor  and  materials  in 
connection  with  the  purchase  or  in- 
stallation of  any  energy  conservation 
or  renewable  resource  measure  shall 
be  chsu-ged  to  the  residential  customer 
for  whom  such  activity  is  performed. 
(Interest  expenses  associated  with  util- 
ity loans  are  to  be  treated  in  accord- 
ance with  paragraph  (bK5)  of  this  sec- 
tion.) 

(3)  The  following  program  elements 
are  to  be  treated  as  a  current  operat- 
ing expense  consistent  with  paragraph 
(bXl)  of  this  section  or  be  charged  to 
the  eligible  customer,  consistent  with 
paragraph  (bK2)  of  this  section  or  any 
combination  thereof.  This  determina- 
tion shall  be  made  by  the  State  regula- 
tory authority  for  all  regulated  utili- 
ties covered  by  the  State  Plan  and  in- 
dividually by  each  nonregulated  utility 
covered  by  the  State  Plan.  The  costs 
include: 

(i)  Administrative  and  general  ex- 
penses associated  with  audits,  list  dis- 
tribution and  "arranging."  These  ad- 
ministrative costs  may  include,  but  are 
not  limited  to  any  costs  the  utility 


incurs  In  conducting  the  random  post- 
installation  Inspections  required  by 
1456.313(b)  and  the  conciliation  con- 
ferences required  by  9  456.315(a). 

(il)  Project  manager  requirements, 
including: 

(A)  The  energy  audit; 

(B)  Arranging  for  a  lender  to  make  a 
loan  to  an  eUglble  customer  to  finance 
the  purchase  and  installation  costs  of 
energy  conservation  and  renewable  re- 
sotirce  measures,  including  repayment 
of  the  principal  and  interest  of  a  loan 
as  part  of  the  periodic  bUl; 

(C)  ^Uranglng  to  have  the  suggested 
measures  Installed. 

(4)  Costs  Incurred  by  a  covered  util- 
ity for  services  carried  out  by  such 
utility  on  behalf  of  the  SUte  may  be 
reimbursed  by  the  State. 

(5)  The  Interest  cost  on  a  loan  made 
by  a  covered  utility  to  an  eligible  cus- 
tomer and  costs,  other  than  those  in 
paragraph  (bKl),  (2),  or  (3)  of  this  sec- 
tion, associated  with  the  covered  utili- 
ty's Residential  Conservation  Service 
Program,  shall  be  charged  to  the  eligi- 
ble customer  for  whom  such  activity  is 
performed.  Exception.  These  items 
may  be  treated  as  a  current  expense 
consistent  with  paragraph  (bKl)  of 
this  section  if  the  State  regulatory  au- 
thority, or  the  nonregulated  utility,  as 
appropriate,  finds,  after  public  notice 
and  opportunity  for  public  hearing, 
that  the  expensing  of  these  costs  is 
likely  to  result  (by  reason  of  reduction 
in  demand  for  energy)  in  lower  rates 
for  its  ratepayers  than  would  occur  if 
the  covered  utility  did  not  treat  such 
costs  as  a  current  expense. 

(c)  Duplication  of  Audit*.  In  areas 
where  a  residential  customer  is  an  eli- 
gible ciistomer  of  more  than  one  cov- 
ered utility,  the  State  regulatory  au- 
thority or  the  covered  nonregulated 
utility,  as  appropriate,  may  condition 
the  expensing  of  energy  audits,  in 
acordance  with  paragraph  (bK3)  of 
this  section,  upon  the  establishment  of 
procedures  to  ensure  that  each  eligible 
customer  may  receive  only  one  free  or 
subsidized  audit. 

946CJ11     BiUlng   of  eosU,   rcpayMent   oT 
loan*,  and  termination  of  Mrrlce. 

The  State  Plan  shall  require  that: 
(a)  Billing  of  Cost*.  (1)  Any  portion 
of  the  costs  of  carrying  out  any  activi- 
ty pursuant  to  the  State  Plan  which  is 
charged  to  the  eligible  customer  for 
whom  such  activity  Is  performed,  and 
is  included  on  such  customer's  utility 
or  fuel  bill.  shaU  be  stated  separately 
in  such  bill  from  the  cost  of  providing 
utility  or  fuel  service:  and 

(2)  When  any  portion  of  the  costs  of 
carrying  out  any  activity  pursuant  to 
the  State  Plan  are  Included  on  a  util- 
ity or  fuel  bill,  payments  received  for 
such  bill  shall  be  first  charged  to  pay 
for  the  ptirchase  of  utility  or  fuel  serv- 
ice and  only  the  excess  shall  be  cred- 


ited to  charges  for  the  other  costs, 
imless  the  eligible  customer  requests 
an  alternative  distribution  of  pay- 
ments. 

(b)  Repayment  of  Loan*.  (1)  In  the 
case  of  any  loan  made  by  a  covered 
utility  or  a  participating  home  heating 
supplier  under  the  Residential  Conser- 
vation Service  Program,  the  covered 
utility  or  participating  home  heating 
supplier  shall  permit  the  eligible  cus- 
tomer to  repay  the  principal  and  inter- 
est of  that  loan  as  a  part  of  his  period- 
ic utUity  or  fuel  bill  over  a  period  of 
not  less  than  three  years,  unless  the 
eligible  customer  chooses  a  shorter  re- 
payment period. 

(2)  Under  the  dmmistances  de- 
scribed in  the  State  Plan  pursuant  to 
f  456.306.  an  eligible  cxistomer  shall  be 
permitted  to  repay  a  loan  by  a  lender 
other  than  the  covered  utility  or  the 
participating  home  heating  supplier, 
as  part  of  his  periodic  utility  or  fuel 
bill,  if  the  lender  agrees  to  repayment 
in  such  manner. 

(3)  In  the  case  of  any  loan  under  the 
Residential  Conservation  Service  Pro- 
gram which  an  eligible  customer 
repays  as  a  part  of  the  periodic  bill  for 
utility  or  fuel  service,  if  the  ctjstomer 
notifies  the  utility  or  participating 
home  heating  supplier  in  writing  and 
states  why  the  bill  is  believed  to  con- 
tain an  error,  and  the  covered  utility 
or  participating  home  heating  supplier 
receives  such  notification  within  90 
days  from  the  mailing  of  any  bill  re- 
flecting the  alleged  error,  the  proce- 
dxires  for  resolving  billing  error  dis- 
putes in  appendix  II  of  this  Part  shall 
apply. 

(4)  In  the  case  of  any  loan  made 
under  the  Residential  Conservation 
Service  Program  for  purchase  and  in- 
stallation of  suggested  measures: 

(DA  lump-sum  payment  of  outstand- 
ing principal  and  Interest  may  be  re- 
quired by  the  lender  upon  default  (as 
determined  under  applicable  law)  In 
payment  by  the  eligible  customer,  and 

(11)  No  penalty  shall  be  imposed  by 
the  lender  for  payment  of  aU  or  any 
portion  of  the  outstanding  loan 
amount  prior  to  the  date  such  pay- 
ment would  otherwise  be  due. 

(c)  Termination  of  Service.  When  an 
eligible  customer  is  making  a  payment 
for  the  purchase  or  Installation  of  any 
suggested  measure  as  part  of  such  cus- 
tomer's periodic  utility  or  fuel  bill  the 
covered  utility  or  participating  home 
heating  supplier  shaU  not  terminate  or 
otherwise  restrict  utility  or  fuel  serv- 
ice to  such  customer  for  any  default 
by  such  custMner  for  such  payments. 

f45«JM    Lists  of  sappUer*.  coatraetors. 


(a)  Ma*ter  Record.  The  State  Plan 
shall  contain  procedures  for  the  prep- 
armtkm  of  a  Master  Record  of  all  sup- 
pliers, contractors,  and  lenders  who 


sell,  install,  or  finance  suggested  meas- 
ures in  the  State.  These  procedures 

shall,  at  a  tniTnlttiiiTn- 

(1)  Identify  the  agencydes),  herein- 
after referred  to  as  the  "Listing 
Agency,"  which  shall  be  responsible 
for  the  preparation  and  maintenance 
of  the  Master  Record.  The  Listing 
Agency  shall  not  be  a  regulated  utility. 

(2)  Attempt  to  inform  all  suppliers, 
contractors,  and  lenders  who  sell,  in- 
stall or  finance  suggested  measures  in 
the  State  of  the  pending  compilation 
of  the  Master  Record  and  the  intend- 
ed use  of  the  Master  Record,  and  pro- 
vide them  an  opportunity  through  ef- 
fective notice  to  apply  for  inclusion  in 
the  Master  Record.  At  a  minimum,  the 
following  methods  of  notice  shall  be 
used: 

(i)  Publication  in  newspapers  of  gen- 
eral circulation  in  the  State;  and 

(11)  Direct  notification  of  i4>propri- 
ate  trade  associations. 

(3)  Ensure  that  all  persons  who 
agree  to  comply  with  the  requirements 
of  paragraph  (b)  of  this  section,  and 
only  such  persons,  are  Included  in  the 
Master  Record. 

(4)  Ensure  that  persons  not  included 
in  the  origiiud  or  existing  Master 
Record  who  meet  the  criteria  of  para- 
graph (b)  of  this  section  are  added  to 
the  Master  Record  within  a  resonable 
time  after  applying  for  inclusion. 

(5)  Ensure  that  all  persons  in  the 
Master  Record  who  fall  to  comply 
with  the  requirements  of  paragraph 
(b)  of  this  section  are  removed  from 
the  Master  Record.  The  State  Plan 
shall  establish  the  criteria  by  which 
such  failure  shall  be  grounds  for  re- 
moval from  the  Master  Record.  Re- 
moval procedures  shall  ensure  that 
each  person  proposed  for  such  remov- 
al shall  have: 

(I)  An  opportunity  to  file  a  com- 
plaint through  and  participate  in.  the 
redress  proceeding  and  civil  action  de- 
scribed in  S  456.315  for  the  purpose  of 
protesting  such  removal:  and 

(II)  Access  to  the  records  of  the  List- 
ing Agency  regarding  the  Inspections 
of  work  performed  by  such  person. 

(6)  Ensure  that  the  name  and  ad- 
dress of  any  supplier,  contractor  pr 
lender  who  has  been  added  to  or  de- 
leted from  the  Master  Record  are  for- 
warded to  the  appropriate  covered 
utilities  or  home  hearing  suppliers 
within  one  month  of  such  addition  or 
deletion. 

(b)  Requirement*  for  Inclusion  in 
the  Ma*ter  Record.  (1)  The  State  Plan 
shall  require  that,  when  installing  sug- 
gested measures  under  the  circum- 
stances described  by  the  State  Plan 
pursuant  to  {456.305,  all  Installation 
contractors  Included  in  the  Master 
Record  shall: 

(i)  Comply  with  any  at^Ucable  in- 
stallation standards  found  in  Subparts 
O  and  I  of  this  part  and  install  materi- 


als which  comply  with  any  applicable 
standards  found  in  Subparts  O  and  H 
of  this  part; 

(il)  Install  only  measures  covered  by 
the  program  warranty  defined  in 
9456.105(m); 

(ill)  Furnish  the  ctistomer  with  a 
written  contract  detailing  the  job  to 
be  performed  and  its  cost,  and  certify- 
ing that  any  applicable  State  Plan  re- 
quirements for  installation  and  mate- 
rial standards  will  be  compUed  with; 

(Iv)  As8vu%  that  all  individuals  who 
are  employed  or  otherwise  retained  by 
the  contractor  to  install  vent  dampers 
or  electrical  ignition  systems  have 
been  qualified  pursuant  to  the  applica- 
ble provisions  of  99  456.314(c)-(e); 

(V)  Include  in  every  contract  a  guar- 
antee that  the  contractor  will  correct 
any  violation  of  the  standards  in  Sub- 
parts O  through  I  of  this  part  without 
cost  to  the  customer, 

(vl)  Include  in  every  contract  for  in- 
stallation of  a  vent  damper,  electronic 
ignition  devices,  or  wind  energy 
sjrstem  a  guarantee  to  correct  any  vio- 
lation of  the  standards  in  Subparts  O- 
I  of  this  part,  without  cost  to  the  cus- 
tomer, as  soon  as  possible  after  notifi- 
cation of  any  such  violation  by  an  in- 
spector pursuant  to  9  456.313; 

(vil)  Submit  a  copy  of  all  contracts 
for  installation  of  suggested  measures 
to  the  covered  utility  or  participating 
home  heating  supplier,  aiKl 

(vill)  Agree  to  participate  in  good 
faith  in  the  complaint  processing  pro- 
cedures descrilied  in  9456.315  when 
there  is  a  complaint  by  an  eligible  cus- 
tomer against  such  person. 

(2)  The  State  Plan  shall  require 
that,  when  suppljrlng  suggested  meas- 
ures or  parts  of  suggested  measures 
under  the  circumstances  described  by 
the  State  Plan  pursuant  to  9456.305, 
all  suppliers  included  in  the  Mast^ 
Record  shall: 

(I)  Supply  measures  which  meet  any 
ain>licable  standards  found  in  Sub- 
parts O  or  H  of  this  part  and  carry  the 
program  warranty  defined  in 
9456.105(m)  for  each  suggested  meas- 
ure or  part  of  suggested  meastire 
which  the  supplier  is  listed  as  supply- 
ing; and 

(II)  Prominently  di^^lay,  wherever 
they  sell  suggested  measures  or  parts 
of  suggested  measures,  a  statement  ex- 
plaining that  such  measures  meet  any 
i^jpUcable  DOE  material  standards 
and  carry  the  program  warranty  de- 
fined 9  456.105(m). 

(3)  The  State  Plan  shall  require 
that,  when  financing  the  sale  or  instal- 
lation of  suggested  measures  under 
the  circumstances  described  by  the 
State  Plan  pursuant  to  9456.305,  all 
lenders  included  in  the  Master  Record 


(1)   If  a  periodic  bill   is  provided, 
follow  the  procedures   for  resolving 


billing  error  disputes  required  In 
9466.311(bX3); 

(11)  Not  take  security  in  real  proper- 
ty which  is  used  as  the  principal  resi- 
dence of  the  eligible  customer,  unless 
the  eligible  customer  acknowledges  in 
writing  that  he  or  she  is  aware  of  the 
consequences  of  default  on  the  loan; 
and 

(ill)  Permit  a  rebate  of  unearned  fi- 
nance charges  if  an  eligible  customer 
prepays  a  loan  (either  voluntarily  or 
as  a  result  of  default).  The  amount  of 
such  rebate  shall  be  determined  by  the 
actuarial  method.  Where  prepayment 
Is  the  result  of  default,  the  rebate 
shall  be  computed  from  the  day  of  ac- 
celeration. 

(4)  The  State  Plan  may  include  addi- 
tional requirements  if  the  Secretary 
determines  that  such  requirements  are 
fair  and  nondiscriminatory. 

(c)  LUta  Distributed  to  EligiMe  Cus- 
tomer*. The  State  Plan  shall  require 
that  every  covered  utility  and  partici- 
pating home  heating  supplier  provide 
upon  request  to  every  eligible  custom- 
er, lists  of  all  suppliers,  contractors, 
and  lenders  included  in  the  Master 
Record  who  sell,  install  or  finance  sug- 
gested measures  in  their  service  area 
or  such  other  reasonable  area  required 
by  the  State  Plan. 

(1)  The  State  Flan  shall  require  that 
these  lists  contain  the  following  infor- 
mation in  a  fair,  open,  and  mmdiscri- 
mlnatory  manner. 

(1)  The  name  and  address  of  each 
such  supplier,  contractor,  and  lender, 
and 

(11)  An  indication  of  which  suggested 
measures  such  supplier,  contractor,  or 
lender  will  supply,  liutall,  or  finance. 

(2)  The  State  Plan  may  require  the 
lists  to  Indicate  which  type  of  a  sug- 
gested measure  a  supplier  or  contrac- 
tor sells  or  Installs.  If  the  lists  include 
such  information  for  one  type  of  a 
suggested  measure,  than  it  shall  in- 
clude such  iniormation  for  all  types  of 
such  measure.  For  example,  if  the  lists 
indicate  who  sells  wooden  storm  win- 
dows, then  they  must  also  indicate 
who  sells  aluminum  or  vinyl  storm 
windows. 

(3)  The  State  Plan  shall  require  that 
these  lists  Include  in  a  clear  and  con- 
Qiicuous  manner  the  following  infor- 
mation: 

(I)  A  statement  that  the  posons 
listed  have  agreed  to  comply  with  any 
applicable  DOE  standards  and  State 
Plan  procedures  for  the  sale,  installa- 
tion, or  financing  of  suggested  meas- 
ures under  the  circumstances  as  de- 
scribed In  the  State  Plan  pursuant  to 
9  456.305: 

(II)  A  Description  of  the  circum- 
stances imder  which  9uch  standards 
shaU  be  met  and  such  procedures  shall 
be  followed; 

(ill)  A  description  of  the  complaints 
processing    procedures    required    by 
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1456.315  which  explains  who  may 
have  access  to  such  procedures  and 
how  to  gain  access  to  such  procedures: 
and 

(iv)  An  invitation  to  all  suppliers. 
contractors,  and  lenders  not  included 
on  the  lists  to  apply  for  Inclusion: 

(4)  The  SUte  Plan  shall  prohibit 
any  additonal  Information  from  ap- 
pearing on  the  lists  unless  the  Secre- 
tary determines  that  it  is  not  unfair, 
deceptive,  or  anticompetitive. 

(5)  The  State  Plan  shall  contain  pro- 
cedures to  ensure  that  all  covered  utll- 
ttlM  and  participating  home  heating 
loppllers  use  the  information  received 
pursuant  to  paragraph  (aK6)  of  this 
section  (additions  to  and  deletions 
from  the  Master  Record),  when  re- 
sponding to  specific  requests  of  eligi- 
ble customers  or  when  arranging  the 
sale,  installation  or  financing  of  sug- 
gested measures. 

(6)  The  State  Plan  shall  contain  pro- 
cedures to  ensure  that  these  lists  are 
updated  at  least  every  six  months  to 
add  or  delete  the  name  and  address  of 
any  person  added  to  or  deleted  from 
the  Blaster  Record. 

1 4MJ13    Port-installation  inspection. 

(a)  Mandatory  Inspection  of  All  Vent 
Dampers,  Electric  Iffnition  Systems, 
and  Wind  Energy  Systems.  The  State 
Plan  shall  provide  procedures  for  per- 
forming post-installation  inspections 
of  aU  vent  dampers,  electrical  ignition 
systems,  and  wind  energy  systems  in- 
stalled under  the  circumstances  de- 
scribed in  the  State  Plan  pursuant  to 
i  456.305.  These  procedures  shall,  at  a 
miniTniim.  assure: 

(1)  That  such  inspection  occur 
wlthln  one  week  of  the  Installation; 

(2)  That  the  inspector  performing 
these  Inspections: 

(I)  Meets  the  applicable  quaUica- 
tions  of  9456.314;  and 

(II)  Has  no  financial  Interest  in  the 
contractor  who  Installed  the  measure 
unless  such  contractor  is  a  covered 
utility  or  participating  home  heating 
supplier, 

(3)  That  such  Inspection  examines 
compliance  with  any  applicable  instal- 
lation standards  found  in  Subparts  O 
or  I  of  this  part;  and 

(4)  That  the  results  of  such  inspec- 
tions are  reported  to: 

(I)  The  customer,  as  soon  as  possible: 

(II)  The  Installer,  as  soon  as  possible; 
and 

(III)  The  Listing  Agency,  within  a 
reasonable  time. 

(b)  Random  Inspection.  The  State 
Flan  shall  provide  procedures  for  per- 
forming random  inspections  of  the 
suggested  measures  installed  under 
the  circumstances  described  in  the 
State  Plan  pursuant  to  1456.305. 
These  procedures  shall,  at  a  mintmum 
aMure: 


(1)  The  performance  of  the  follow- 
ing random  inspections  of  suggested 
measures: 

(1)  For  the  first  ten  insulation  instal- 
lations by  each  insulation  contractor, 
forty  percent  of  such  installations;  and 

(U)  Twenty  percent  of  all  installa- 
tions of  each  suggested  meas\ire.  ex- 
cluding those  installations  requiring 
mandatory  inspections  described  in 
paragraph  (a)  of  this  section  but  in- 
cluding the  Insulation  installation  de- 
scribed in  subparagraph  (1)  of  this 
paragraph.  The  random  inspections 
required  by  this  subparagraph  may  be 
reduced  in  number  at  such  time  as  the 
State  demonstrates  to  the  Secretary 
that  a  twenty  percent  random  inspec- 
tion is  unnecessary  to  ensure  safe  and 
effective  installation  of  suggested 
measures  under  the  Program. 

(2)  That  the  Inspector  performing 
these  random  inspections: 

(i)  Meets  the  applicable  qualifica- 
tions of  9  456.314;  and 

(11)  Has  no  financial  interest  in  the 
contractor  who  installed  the  measures. 

(3)  That  such  Inspection  examines 
compliance  with  any  applicable  instal- 
lation standards  found  in  Subparts  O 
or  I  of  this  part. 

(4)  That  the  results  of  such  inspec- 
tions are  reported  within  a  reasonable 
time  to: 

(i)  The  customer. 

(11)  The  InstaUer,  and 

(ill)  The  Listing  Agency. 

(c)  The  SUte  Plan  shall  identify  the 
person(s)  or  agency(ies)  responsible 
for  administering  the  procedures  for 
post-installation  inspections.  Such 
person(s)  or  agency(les)  may  be  the 
listing  Agency. 

I4M.314    Qoalifkation      proccdurea      for 
■ttditoff*.  installer*,  and  inspcctorm. 

(a)  Auditor*  of  Energy  Conservation 
measure*.  The  State  Plan  shall  con- 
tain Qualification  Procedures  for  audi- 
tors of  energy  conservation  measures 
which  shall  assiire  that  each  such 
auditor  meets  the  following  qualifica- 
tions: 

(1)  Energy  Overview.  The  auditor 
shall  have  an  understanding  of  the 
current  uses  of  energy,  current  sources 
of  energy,  alternative  sources  of 
energy,  and  the  trend  of  increasing 
energy  demands. 

(2)  Basic  Principles  of  Heat  Flov. 
The  auditor  shall  be  famUlar  with  the 
three  types  of  heat  transfer  and  the 
effects  of  temperature  and  humidity 
on  heat  transfer. 

(3)  Residential  Construction.  The 
auditor  shall  have  a  general  under- 
standing of  constuction  terminology 
and  components. 

(4)  Suggested  Measure*.  The  auditor 


(1)  Be  familiar  with  the  different 
types  of  each  suggested  energy  conser- 
vation measure  and  with  the  advan- 


tages, disadvantages  and  applications 
of  each; 

(11)  Be  familiar  with  the  installaUon 
standards  in  Subpart  I; 

(11)  Be  familiar  with  the  types  of 
heating  fuels  and  systems  used  in  the 
locality  which  the  auditor  will  serve; 
and 

(Iv)  Know  how  to  measure  flue  gas 
temperatures  and  CX>i  and  how  to  cal- 
culate the  steady  state  efficiency  of 
oil-fired  furnaces. 

(6)  Energy  Conservation  Practices. 
The  auditor  shall  be  familiar  with  the 
energy  conserving  practices  defined  in 
f456.105(e). 

(6)  Auditing  SkiUs.  The  auditor  shall 
be  proficient  in  the  pertinent  auditing 
procedures,  as  prescribed  by  the  State 
Plan  pursuant  to  (456.307,  for  each 
siiggested  measure  the  auditor  wlU  ad- 
dress. 

(b)  Auditors  of  ReneuxMe  Resource 
Measures.  The  State  Plan  shall  con- 
tain qualification  procedures  for  audi- 
tors of  renewable  resource  measures 
which  shall  assiue  that  each  such 
auditor  meets  the  criteria  of  para- 
graph (a)  (1).  (2).  (3),  (4X111),  (5).  and 
(6)  of  this  secUon.  In  addition,  the 
qualification  procedures  shall  ensure 
that  each  renewabale  resource  audi- 
tor 

(1)  Is  familiar  with  the  type  of  sug- 
gested renewable  resource  measure  he 
or  she  will  address  during  each  audit 
and  with  the  advantages,  disadvan- 
tages and  application  of  such  measure; 
and 

(2)  Is  familiar  with  the  Installation 
Practices  in  Subpart  O  of  this  part. 

(c)  Installers  and  Inspectors  of  Vent 
Dampers  in  Qas-Fired  Furnaces.  [Re- 
served.] 

(d)  Installers  and  Inspectors  of  Vent 
Dampers  in  Oil-Fired  Furnace*.  [Re- 
served.] 

(e)  In*taBers  and  Inspector*  of  Elec- 
tric Ignition  Systems  in  Qas-Fired 
Furnaces.  [Reserved.] 

(f)  IfutaUers  and  Inspectors  of  Wind 
Energy  Devices.  [Reserved.] 

(g)  Quality  Examiner.  The  State 
Plan  shall  contain  qualification  prooe- 
d\ires  for  quality  examiners  who  will 
conduct  the  random  Inspections  re- 
quired by  {456.313.  These  procedures 
shall  ensure  that  quality  examiners 
are  familiar  with  the  installation 
standards  contained  in  subparts  O  or  I 
of  this  part  as  appropriate,  and  shall 
ensiire  the  examiner's  ability  to  exam- 
ine compliance  of  the  installation  of 
suggested  measures  with  the  applica- 
ble installation  standards. 

(h)  Format  of  Qualifying  Proce- 
dure*. Each  qualification  procedure 
shall  consist  of  either 

(1)  Training  designed  to  Instruct  the 
Individuals  in  the  proper  performance 
of  their  functk>n(s): 

(2)  TesU  designed  to  assess  and  cer- 
tify the  Individuals'  qualifications  to 


perform  their  functions.'  Such  tests 
may  include  either  written  or  practical 
tests  as  determined  necessary  to  meet 
the  requirements  of  this  section; 

(3)  A  combination  of  the  methods 
identified  In  subparagraph  (1)  or  (2)  of 
this  paragraph;  or 

(4)  Any  other  methods  which  assure 
that  individuals  identified  in  this  sec- 
tion meet  the  appropriate  qualifica- 
tions prescribed  In  this  section. 

(1)  Additional  Requirements  with  re- 
spect to  Qualifying  Procedure*.  The 
State  Plan  shall: 

(1)  Contain  procedures  which  assure 
that  persons  are  permitted,  in  a  non- 
discriminatory manner,  to  participate 
in  the  qualification  procedures  and  de- 
scribe how  this  will  be  doner&nd 

(2)  Identify  the  timetable  for  initial 
implementation  of  the  qualification 
procedures  and  for  subsequent  imple- 
mentation of  such  procedures.  Such 
timetable  shall,  at  a  minlmimi,  proflve 
for  initial  Implementation  no  later 
than  ninety  (90)  days  following  the  ap- 
proval of  the  State  Plan. 

94S4J15    complaint*      processing     proee- 
durc*. 

The  State  Plan  shall  contain  proce- 
dures for  resolving  complaints  which 
must  Include  the  following  methods  of 
complaint  resolution: 

(a)  Conciliation  Conference  for  Cus- 
tomer Complaints.  A  conciliation  con- 
ference shall  be  made  available  for  the 
purpose  of  resolving  complaints  by  eli- 
gible customers  against  persons  who 
sell.  Install  or  finance  the  sale  or  In- 
stallation of  suggested  measures  under 
the  circimistances  described  in  the 
State  Plan  pursuant  to  S  456.305. 

(1)  The  procedures  described  in  the 
State  Plan  for  conciliation  conferences 
shall  ensure  that: 

(1)  Participation  in  the  conciliation 
conference  is  free  of  cost  and  easily  ac- 
cessible to  the  eligible  customer  alleg- 
ing injury; 

(11)  Participation  in  the  conciliation 
conference  by  the  eligible  customer  al- 
leging Injury  is  voluntary;  and 

(ill)  The  conciliation  conference  Is 
presided  over  by  an  Impartial  conciida- 
tor  who  has  no  financial  interest  in 
any  party  involved  in  the  complaint  or 
in  the  outcome  of  the  proceeding. 

(2)  The  State  Plan  shall  identify  the 
per8on(s)  or  agency(les)  responsible 
for  administering  the  procedures  for 
the  conciliation  conference. 

(b)  Redress  Proceeding.  A  redress 
proceeding  shall  be  made  available  to 
all  persons  alleging  injury  arising  from 
an  activity  carried  out  under  the  State 
Flan  or  from  a  violation  of  the  State 
Flan. 

(1)  The  procedures  described  in  the 
State  Plan  for  redress  proceedings 
shall  ensure  that: 

(1)  The  redress  proceeding  is  easily 
accessible  to  all  persons  alleging  an 


injury  imder  the  Program  or  a  viola- 
tion of  the  State  Plan; 

(11)  The  redress  proceeding  is  availa- 
ble to  an  eligible  customer  whether  or 
not  the  eligible  customer  has  partici- 
pated In  the  conciliation  conference 
described  In  paragraph  (a)  of  this  sec- 
tion; 

(ill)  AU  persons  who  have  a  substan- 
tial Interest  in  the  outcome  of  a  re- 
dress proceeding  are  given  timely  and 
adequate  notice  of  the  proceeding  and 
have  an  opportunity  to  participate  In 
the  proceeding; 

(iv)  The  cost  of  access  to  and  partici- 
pation in  the  redress  proceeding  Is 
Icept  at  a  minimum; 

(V)  The  redress  proceeding  is  held 
within  a  reasonable  time  after  the  ini- 
tial complaint  has  been  filed; 

(vl)  The  redress  proceeding  is  held 
before  an  impartial  deciding  official 
who  has  no  financial  interest  in  any 
party  to  the  complaint  or  in  the  out- 
come of  the  proceeding; 

(vii)  Formal  rules  of  evidence  are  not 
required; 

(viii)  The  deciding  official  delivers  a 
written  decision  and  a  brief  statement 
of  reasons  for  coming  to  the  decision 
within  a  reasonable  time  after  the 
date  of  the  proceeding; 

(ix)  The  decision  Is  enforceable 
under  State  law;  and 

(X)  The  decision  and  statement  of 
reasons  is  sent  to  the  Lead  Agency 
within  a  reasonable  time. 

(2)  The  State  Plan  shall  identify  the 
person(s)  or  agency(ies)  responsible 
for  administering  the  procedures  for 
the  redress  proceeding.  Such  per8on(s) 
or  agencydes)  may  be  a  State  court  if 
the  requirements  of  this  Subsection 
are  met. 

(c)  Civil  Action.  A  right  of  action  In 
a  State  Court  shall  be  made  available 
for  persons  seeking  recovery  of  dam- 
ages for  an  injury  arising  from  an  ac- 
tivity carried  out  under  the  State  Plan 
or  from  a  violation  of  a  State  Plan. 
The  State  Plan  shall  cite  the  existing 
or  proposed  State  law  which  gives  a 
State  court  or  courts  Jurisdiction  over 
such  civil  actions. 


S4SCJ16    Coordination. 

(a)  Other  programs.  The  State  Plan 
shall  provide  procediu^s  to  ensure  ef- 
fective coordination  between  Its  resi- 
dential Conservation  Service  Program 
as  described  in  the  State  Plan  and  all 
local.  State,  and  Federal  energy  con- 
servation programs  within  and  affect- 
ing the  State  which  shall  Include,  but 
not  be  limited  to: 

(1)  Federal  Energy  Extension  Serv- 
ice; 

(2)  Basic  State  Energy  Conservation 
Program  of  the  Department  of 
Energy; 


(3)  Supplemental  State  Energy  Con- 
servation Program  of  the  Etepartment 
of  Elnergy;  and 

(4)  Weatherlzation  Assistance  Pro- 
gram for  Low  Income  Persons. 

(b)  Energy  Suppliers.  If  the  State- 
Plan  permits  coordination  of' Residen- 
tial Conservation  Service  Programs 
among  energy  suppliers  in  the  State, 
then  it  shall  provide  procedures  de- 
scribing how  such  coordination  may 
occur  and  ensuring  that  no  collusion 
on  prices  charged  to  eligible  customers 
will  occur. 

(c)  State  Regulatory  Authority.  If 
the  lead  Agency  is  not  the  State  Regu- 
latory authority,  then  the  State  Plan 
shall  describe  how  the  Lead  Agency 
shall  coordinate  the  implementation 
of  the  State  plan  with  the  State  Regu- 
latory Authority. 

§456J17    Home  heating  BuppUcrB. 

(a)  Consideration  of  Limited  Re- 
sources. If  a  State  Plan  covers  home 
heating  suppliers,  it  shall,  within  the 
terms  of  the  requirements  of  this  Sub- 
part, take  into  accoimt  the  limited  re- 
sources of  small  home  heating  sui^U- 
ers. 

(b)  Participation  and  Withdrawal 
The  State  Plan  shall  Include  a  proce- 
dure by  which  the  Oovemor  shall 
allow  a  home  heating  supplier  to  par- 
ticipate in  its  Residential  Ck>nservation 
Service  Program.  The  State  Plan  shall 
also  provide  for  the  voluntary  with- 
drawal of  participating  home  heating 
suppliers  from  its  Residential  Conser- 
vation Service  Program. 

(c)  Waiver  of  Reouirement*.  The 
State  Plan  shaU  contain  a  procedure 
by  which  the  Governor  may  waive  for 
any  participating  home  helping  suppli- 
er any  requirement  of  the  State  Plan, 
except  those  listed  below,  upon  a  dem- 
onstratlon  to  the  Governor's  satisfac- 
tion that  the  resources  of  such  surli- 
er do  not  enable  it  to  ccmiply  with  the 
particular  requirement.  "The  require- 
ments which  the  Oovemor  shall  not 
waive  for  any  home  heating  supplier 
who  chooses  to  participate  in  the  pro- 
gram are  those  established  according 
to: 

(1)  Section  456.303  (Procedures  for 
Investigating  and  Enforcing  C(xnpU- 
ance  with  the  State  Flan); 

(2)  Section  456.305  (Scope  of  Boie- 
fits).  in  that  any  benefit  to  which  any 
eligible  customer  is  entitled  by  receiv- 
ing a  service  from  a  covered  utility 
must  also  be  available  to  any  eligible 
customer  who  receives  the  same  serv- 
ice from  a  participating  home  heating 
supplier. 

(3)  SecUon  456.306(c)  (Calculati(m 
Procedures  for  the  Program  An- 
nouncement), if  the  participating 
home  heating  supplier  provides  a  Pro- 
gram Announcement  to  its  eligible  cus- 
tomers; 
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(4)  Section  456J07«1K3)  (Consisten- 
cy of  Auditing  Procedures),  if  a  par- 
ticipating home  heating  supplier  per- 
forms energy  audits  for  its  eligible  c\is- 
tomers; 

(5)  Those  sections  which  prohibit 
antiooinpetitive  activities  or  unfair  dis- 
crimination by  covered  utilities  or  par- 
ticipating home  heating  suppliers, 
which  are: 

(I)  Sections  456.306(a)  (9)  and  (10) 
(Information  Prohibited  from  the  Pro- 
gram Announcement): 

(II)  Section  456.307(bX3)  (Discrimi- 
nation Among  Customers  in  Providing 
Energy  Audits): 

(ill)  Section  456.307(f)  (Prohibitions 
in  Auditing): 

(iv)  Section  456.307(g)  (Furnace 
Audits): 

(V)  Section  456.308(e)  (Prohibitions 
of  Discrimination  in  Arranging  Instal- 
lation): 

(vl)  Section  456.309(e)  (Prohibitions 
of  Discrimination  in  Arranging  Fi- 
nancing): 

(vli)  Sections  456.312(c)  (1M4)  (Con- 
tent of  Lists). 

(6)  The  following  reporting  and  rec- 
ordkeeping requirements: 

(1)  Section  456.318(aKl): 

(U)  Section  456.318(aK5).  except  that 
the  Governor  may  waive 
8456.318(aK5Kvl)  concerning  the  ac- 
counting of  program  costs:  and 

(ill)  Section  456.318(b)  (Recordkeep- 
ing). •  I 

f  4SCJ18    Reporting  snd  Recordkeeping. 

(a)  Reporting.  The  State  Plan  shall 
contain  provisions  to  assure  that  a 
report  is  submitted  to  the  Secretary 
on  July  1,  1981  and  annually  thereaf- 
ter through  July  1.  1986,  which  con- 
tains the  following  Information  for  the 
twelve-month  period  ending  the  pre- 
ceding April  1: 

(1)  A  list  of  all  covered  utilities  and 
participating  home  heating  suppliers 
subject  to  the  State  Plan: 

(2)  A  list  of  all  covered  utilities  and 
participating  home  heating  suppliers 
subject  to  the  State  Plan  engaged  in 
supplying,  installing,  or  financing 
energy  conservation  measures  pursu- 
ant to  S  456.503  (Exception  for  Certain 
Measures  and  SmaU  Loans)  of  these 
rules,  and  a  description  with  respect  to 
each  utility  of  the  nature  of  the 
exempted  activity  in  which  it  is  en- 
gaged: 

(3)  A  llst«  of  all  covered  utilities  sub- 
ject to  the  State  Plan  engaged  in  sup- 
plying, installing,  or  financing  energy 
conservation  or  renewable  resource 
measures  pursuant  to  {456.504  (Ex- 
ception for  Existing  Supply.  Installa^ 
tion  and  financing)  and  a  description 
with  respect  to  each  utility  of  the 
nature  of  the  exempted  activity  in 
which  it  is  engaged: 

(4)  A  Ust  of  all  covered  utUitles  sub- 
ject to  the  State  Plan  which  are  either 
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engaged  in  supplying,  installing,  or  fi- 
nancing energy  conservation  or  renew- 
able resource  measures  pursuant  to  a 
waiver  granted  by  the  Office  of  Hear- 
ings and  Appeals  under  1 456.505 
(Waivers),  or  which  are  petitioning  for 
such  a  waiver 

(5)  For  each  covered  utility  or  par- 
ticipating home  heating  supplier 

(I)  The  average  number  of  eligible 
customers; 

(II)  The  number  of  Program  An- 
nouncements distributed  to  eligible 
ciistomers: 

(ill)  A  description  of  the  services 
which  the  covered  utility  or  participat- 
ing home  heating  supplier  offers 
under  the  State  Plan: 

(iv)  The  number  df  eligible  custom- 
ers who  have  requested  each  service 
and  the  niunber  of  requests  the  utility 
or  participating  home  heating  supplier 
has  fulfilled,  including: 

(A)  The  niunber  of  energy  audits 
performed: 

(B)  The  number  of  installations  of 
each  suggested  measure  arranged  by 
the  covered  utility  of  participating 
home  heating  supplier  and  the  total 
cost  of  such  Installations: 

(C)  The  number  of  loans  the  covered 
utility  or  participating  home  heating 
supplier  has  arranged: 

(D)  The  number  of  customers  who 
are  repaying  loans  as  part  of  their  pe- 
riodic bills,  and  the  average  size  of 
such  loans: 

(E)  The  number  of  lists  of  suppliers, 
contractors,  and  lenders  which  the 
covered  utility  or  participating  home 
heating  supplier  has  distributed: 

(F)  The  number  of  installation,  if 
any.  of  suggested  measures  which  the 
covered  utility  or  participating  home 
heating  supplier  supplied,  installed,  or 
financed: 

(V)  The  number  and  fimction  of 
people  assigned  to  the  covered  utility's 
or  participating  home  heating  suppli- 
er's program,  including  part-time  em- 
ployees: and 

(vl)  The  cost  of  providing  each  serv- 
ice under  the  Residential  Conservation 
Service  Program  including  separately 
those  costs  paid  by  individual  custom- 
ers for  services  received  and  those 
costs  paid  by  all  customers  as  part  of 
rates  for  energy. 

(6)  The  nimiljer  and  nature  of  com- 
plaints by  eligible  ciistomers  against 
suppliers,  contractors,  and  lenders 
which  have  been  handled  through  the 
conciliation  conference  established 
under  S  456.315(a): 

(7)  The  number  of  persons  seeking 
redress  through  the  procedures  de- 
scribed in  S  456.315(b).  and  the  nature 
of  their  allegations: 

(8)  The  number  of  people  who  are 
qualified  under  the  procedures  re- 
quired by  1 456.314  to  perform  energy 
conservation  audits,  renewable  re- 
source audita,  audits  of  furnace  equip- 


ment,   and    installation    of    furnace 
equipment: 

(9)  The  number  of  persons  added  to 
or  removed  from  the  Master  Record 
established  according  to  {456.312.  and 
the  reasons  for  removal  of  firms: 

(10)  The  number  and  findings  of 
post-installation  inspections  conducted 
according  to  {  456.313: 

(11)  The  number  and  function  of 
State  employees  assigned  to  the  Resi- 
dential Conservation  Service  Program, 
including  part-time  employees; 

(12)  The  cost  of  the  Residential  Con- 
servation Service  Program  to  the 
State,  including  all  costs  fully  or  par- 
tially paid  by  eligible  customers:  and 

(13)  In  the  first  siich  annual  report, 
the  status  of  any  proposed  State  or 
local  legislation  relevant  to  the  State 
Plan. 

(b)  Recordkeepino.  The  State  Plan 
shall  contain  procedures  to  assure  that 
the  following  records  are  kept  for  the 
periods  indicated  and  made  available 
to  the  Secretary  upon  request:  ^ 

(1)  The  name  and  address  of  each 
eligible  customer  who  requests  an 
energy  audit,  which  shall  be  kept  for 
five  years: 

(2)  A  copy  of  the  data  collected 
dxuing  the  audit,  and  a  copy  of  the  es- 
timates of  costs  and  savings  presented 
to  the  customer,  which  shall  be  kept 
for  five  years; 

(3)  A  c(H>y  of  aU  requests  by  eligible 
customers  for  fumance  audits  which 
are  required  by  {456.307(g).  which 
shall  be  kept  for  five  years; 

(4)  The  name  and  address  of  each 
eligible  customer  for  whom  a  covered 
utility  or  participating  home  heating 
supplier  arranges  installation  or  fi- 
nancing of  a  suggested  measure,  which 
shall  be  kept  for  five  years: 

(5)  A  copy  of  each  contract  for  in- 
stallation of  any  suggested  measure 
arranged  by  a  covered  utility  or  par- 
ticipating home  heating  supplier. 
which  shall  be  kept  for  five  years; 

(6)  The  amount  and  cost  of  fuel  pur- 
chased each  month  or  other  billing 
period  for  each  eligible  customer, 
which  shall  be  kept  for  two  years;  and 

(7)  The  names  of  the  individuals 
who  have  met  the  qualification  crite- 
ria described  in  {456.314.  These  rec- 
ords shall  be: 

(I)  Updated  within  a  reasonable 
period  of  time  following  each  imple- 
mentation of  the  qualification  proce- 
dures, and 

(II)  Maintained  separately  with  re- 
spect to  the  records  of  installers  and 
inspectors  of  vent  dami>ers,  electronic 
ignition  devices  and  wind  energy  sys- 
tems. 


D    MifigMlBlii  Wty 

{46«.4«1     Scope. 

This  subpart  identifies  the  responsi- 
bilities of  covered  noiuegulated  utili- 
ties not  subject  to  a  State  Plan  for  the 


preparation  and  submission  of  Nonre- 
gulated  Utility  Plans,  the  procedures 
for  approval  of  Nonregulated  Utility 
Plans  by  the  Secretary,  and  the  mini- 
mum requirements  for  the  content  of 
Nonregulated  Utility  Plans. 

{456.462    CoTcrage. 

This  subpart  shall  apply  to  all  non- 
regulated covered  utilities  which  are 
not  covered  by  a  State  Plan. 

{  48«.4«3    Initial  nilMniMion. 

Each  utility  subject  to  this  subpart 
shall  notify  the  Secretary,  within  60 
days  after  promulgation  of  these  rules, 
of  the  person  responsible  for  the  prep- 
aration of  its  Nonregulated  Utility 
Plan. 

{46C464     Coordination  re^airencnts. 

Each  utility  subject  to  this  subpart 
shall,  to  the  extent  feasible,  coordi- 
nate the  preparation  of  its  Noiu-egu- 
lated  Utility  Plan  with  the  prepara- 
tion of  the  applicable  State  Plan  for 
the  purpose  of  minlmtztng  inconsistent 
provisions  between  the  two  plans. 

{454.405    Notice,    eonunent,    and    poMie 
hearing. 

Prior  to  submission  of  the  Nonregu- 
lated UtUity  Plan  to  the  Secretary  for 
approval,  the  nonregulated  utility 
shalL 

(a)  Notice  and  Comment  Provide 
meanlngfxil  public  notice  of  the  re- 
quirement for  the  nonregulated  utility 
to  submit  a  Noiu-egulated  Utility  Plan. 
To  be  meaningful,  this  notice  shall,  at 
a  minimum: 

(1)  Appear  in  newspapers  of  general 
circulation  published  in  the  nonregu- 
lated utility's  service  area: 

(2)  Indicate  where  a  copy  of  the  pro- 
posed Nonregulated  Utility  Plan  can 
be  obtained  and  where  questions  con- 
cerning the  Plan  can  be  answered; 

(3)  Indicate  the  date,  time,  and  loca- 
tion of  each  public  hearing  to  be  held 
piirsuant  to  {  456.405(b)  with  at  least 
30  dajrs  notice:  and 

(4)  Invite  public  comments  on  the 
content  of  the  proposed  Nonregulated 
Utility  Plan,  at  least  30  days  prior  to 
the  final  date  for  receiving  such  com- 
ments. 

(b)  Hearing.  Hold  at  least  one  public 
hearing  in  the  nonregulated  utility's 
service  area  for  the  purpose  of  hearing 
testimony  and  receiving  comments  on 
the  content  of  the  proposed  Nonregu- 
lated Utility  Plan. 

{454.4M    Proccdnrca  for  rabmiMion  and 
■pproral  of  Nonregulated  Utility  Plans. 

(a)  Submission.  Each  utility  subject 
to  this  Subpart  shall  submit  within 
180  days  of  promulgation  of  these 
rules  a  proposed  Nonregulated  Utility 
Plan.  The  time  for  submission  may  be 
extended  by  the  Secretary  if: 


PIOfOSB)  tMES 

(1)  The  nonregulated  utility  requests 
an  extension  at  least  10  days  prior  to 
the  formal  deadline;  and 

(2)  Good  cause  is  shown  for  allowing 
an  extension. 

(b)  Approval  (1)  If  a  proposed  Non- 
regulated Utility  Plan  meets  the  crite- 
ria of  this  sulvart,  the  Secretary  shall 
approve  it  within  90  dajrs  of  the  date 
the  proposed  Nonregulated  Utility 
Plan  was  submitted. 

(2)  ^^thin  180  days  after  the  ap- 
proval of  the  Nonregulated  Utility 
Flan,  the  nonregulated  utility  shall 
provide  to  the  Secretary  a  statement 
certifjring  whether  it  is  in  compliance 
with  its  Nonregulated  Utility  Plan. 

(c)  Disapproval  (1)  if  a  Nonregulat- 
ed Utility  Plan  does  not  meet  the  cri- 
teria of  this  Subpart,  the  Secretary 
shall,  within  90  days  of  the  date  the 
proposed  Nonregulated  Utility  Plan 
was  submitted,  disapprove  the  pro- 
posed Nonregulated  Utility  Plan  and 
specify  in  writing  the  grounds  for  dis- 
approval 

(2)  Within  60  days  of  the  date  of  dis- 
approval of  a  proposed  Nonregulated 
Utility  Plan,  or  such  longer  period  as 
the  Secretary  may  determine  pursuant 
to  the  criteria  of  paragraph  (a)  of  this 
section,  the  nonregulated  utility  shall 
submit  another  proposed  Nonregulat- 
ed Utility  Plan.  The  procedures  of  this 
subpart  for  submission  of  the  original 
proposed  Ncmregulated  Utility  Flan 
shall  be  applicable  to  the  submission 
of  any  proposed  Nonregulated  Utility 
Plan  submitted  after  initial  disapprov- 
al, except  for  the  60  days  requirement 
of  this  paragraph. 

(d)  Amendments.  (1)  The  nonregu- 
lated utility  may  submit  proposed 
amendments  to  an  approved  Nonregu- 
lated Utility  Plan  at  any  time. 

(2)  Except  in  the  time  in  which  a 
proposed  plan  must  be  submitted,  the 
procedures  of  this  Subpart  for  submis- 
sion of  the  original  Nonregulated  Util- 
ity Plan  shall  be  applicable  to  the  sub- 
mission of  proposed  amendments  to  an 
approved  Nonregulated  Utility  Flan. 

{456467    Temporary  prograoH. 

A  nonregulated  utility  may  submit  a 
temporary  program  as  defined  in 
{456.208(a)  in  accordance  with  the 
procedures  and  criteria  of  {456.208. 
This  submittal  may  be  a  part  of  the 
proposed  Nonregulated  Utility  Plan  or 
a  separate  submittal. 

{454.408    Content  of  plans. 

(a)  Oeneral  requirements.  (1)  Except 
as  provided  in  this  section,  each  Non- 
regulated Utility  Plan  shall  meet  all 
the  requirements  for  State  Flans  in 
Subpart  C  of  this  part. 

(2)  Except  as  otherwise  provided  in 
this  section,  all  references  in  Subpart 
C  of  this  part  to: 


16601 

(i)  Covered  utilities  shaD  be  deemed 
to  refer  to  utilities  subject  to  this  Sub- 
part; 

(11)  A  State  Flan  shall  be  deoned  to 
refer  to  a  Nonregulated  Utility  Flan; 

(ill)  Participating  home  heating  sup- 
pliers shall  not  apply; 

(iv)  A  State  (as  a  govemmmtal 
entity,  other  than  references  to  State 
laws  or  regulations)  or  any  State 
Agency  of  officer  shall  be  deemed  to 
refer  to  the  nonregulated  utility  sub- 
mitting the  Flan;  and 

(V)  A  State  (as  a  geographic  area) 
shaU  be  deemed  to  refer  to  the  nonre- 
gulated utility's  service  area. 

(b)  Program  Announcement  A  Non- 
regulated Utility  Plan  need  not  con- 
tain a  provision  comparable  to  that  re- 
qured  for  State  Plans  in 
{ 456.306(cK3Kl):  Provided,  That  the 
nonregulated  utility  shall  coordinate 
with  the  State  Lead  Agency  to  mini- 
mize inconsistencies  with  respect  to 
the  estimates  of  costs  and  savings  ctm- 
tained  in  Program  Announcements 
distribued  by  the  nonregulated  utility 
and  those  distributed  by  utilities  sub- 
ject to  the  State  Flan  in  the  same 


(c)  Enem  Audit  A  Nonregulated 
Utility  Flan  need  not  eontain  a  provi- 
sion comparable  to  that  required  tor 
State  Flans  in  { 456.307(dKSKl):  Pro- 
vided, That  the  nonregulated  utility 
shall  coordinate  with  the  State  Lead 
Agency  to  Tn<n<mt«»  Inconsistencies  be- 
tween data  used  by  the  nonregulated 
utility  in  the  audit  calculations  and 
the  data  used  in  audit  calailatifwis  by 
utilities  subject  to  the  State  Flan  in 
the  same  area. 

(d)  QuaHtif  Examiner  Financial  In^ 
terest  Where  a  nonregulated  utility 
in«t^n«  guLggested  measures,  the  prohi- 
bition in  { 4S6.31S(bX2XU)  against 
quality  examiners  having  any  finan- 
cial interest  in  the  installing  oontrae- 
tor  shall  not  apply  with  respect  to  in- 
stallations made  by  the  nonregulated 
utility. 

(e)  Complaint  Processing  Proce- 
dures. The  requirements  of 
{{456.315(bXIKix)  and  456.S15(c)  are 
not  applicable  \o  Nonregulated  Utility 
Flans. 

(f)  Coordination  and  Home  Heating 
Supplies.  The  requirements  of 
{{456.816(b)  and  (c)  and  456.817  are 
not  applicable  to  Nonregulated  UtUitf 
Flans. 

(g)  Reporting  Reouirements.  The  re- 
quirements of  {456.S18(aXl)-(4)  are 
not  am^licable  to  Nonregulated  Utility 
Flans. 

(h)  UtUizing  State  Plans.  (1)  In  a 
State  sulxnlttlng  a  State  Flan,  a  non- 
regulated utility  may  by  written  un- 
derstanding with  the  appropriate 
State  agency  incorporate  by  reference 
in  its  Nonregulated  Utility  Flan  those 
parts  of  the  State  Flan  required  by: 

(i)  Seetltm  456J06(c): 


PVMIUU.  UOISTIK,  VOL  44,  Na 


Y,  MAMH  If,  lty» 


nOttm.  VOL  44,  NO. 


Y,  UMKH  If,  IfTf 


UMI 
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(11)  Section  456MtHey. 

(Hi)  SecOon  iMJOHdX 

(hr)  Seetkm  4S6J1S; 

(▼)  Seetloo  iUMUmr, 

(vl)  Sectkm  4S6  JlMb): 

(vll)  Section  4MJ14;  or 

(▼HI)  Section  4M  J15. 

(2)  If  a  Nonregulated  Utility  Plan  in- 
cofporates  provtalons  In  a  State  Plan 
by  PBference  as  permitted  by  para- 
graph (hXl)  of  this  Section.  aU  refer- 
ences in  those  provlaloDs  to  utilities 
subject  to  the  State  Plan  shall  be 
deemed  to  refer  to  the  nooregulated 
utility. 

(S)  If  a  Nonregulated  Utility  Plan 
uses  a  State  produced  Master  Record, 
the  nonregulated  utility  may  not  add 
or  delete  contractors,  suppliers,  or 
lenders  fnxn  that  Master  Record  or 
add  or  delete  contractors,  suppllen.  or 
lenders  from  any  list  distributed, 
except  In  accordance  with  the  State 
Plan. 


|4MJ«1    Scope  BMl  dcflnttkNM. 

(a)  This  Subpart  contains  the  prohi- 
Ution  against  a  covered  utility's 
supply,  Installation,  and  financing  of 
energy  ccmservation  and  renewable  re- 
source measures.  It  also  specifies  the 
exoeptlms  to  this  prohibition  and  the 
procedures,  where  applicable,  for  ob- 
taining those  exceptions. 

(b)  For  purposes  of  this  subpart: 
(DA  utility  "installs"  a  measure 

whenever  the  contract  for  Installatimi 
obligates  (1)  the  utility.  (2)  any  com- 
pany which  is  owned  or  ccmtrolled  by 
the  utHlty.  or  (2)  any  person  who  has 
an  exclusive  contract  with  the  utility 
to  ***^*"  the  measure. 

(2)  A  utility  also  "installs"  a  measure 
when  It  leasee  a  measure,  no  matter 
who  makes  the  actual  Installation. 

(3)  A  utility  "supplies"  a  measure 
when  it  sells  a  measure  at  retail  to  an 
eligible  customer. 

(4)  A  utility  "finances"  the  supply  or 
Installation  of  a  measiue  when  the 
loan  contract  names  as  the  lender 
either  (1)  the  utility,  (7)  any  company 
which  is  owned  or  controlled  by  the 
utility,  (NT  (3)  any  person  who  has  an 
exclusive  contract  or  agreement  with 
the  utility  to  make  loans  for  energy 
conservation  or  renewable  resource 
measures. 

|4SCJtS    ProMMtien. 

(a)  Except  as  provided  in  this  Sub- 
part, no  covered  utility  may  supply,  in- 
stall, or  finance  the  supply  or  installa- 
tion of  any  energy  conservation  or  re- 
newable resource  measure. 

(b)  Notwithstanding  If  456.503- 
4M.606,  no  covered  utility  may  supply, 
install,  or  finance  the  supply  or  instal- 
lation of  any  energy  conservation  or 
renewable  resource  measure  if  the  Sec- 


retary has  determlued,  after  notice 
and  opportunity  for  public  hearing, 
and  after  ccmsultatim  with  the  Feder- 
al Ttade  Oommlsiian.  that— 

(1)  Such  supply.  Installation,  or  fi- 
nancing is  betaig  carried  out  by  such 
utility  at  unreasonable  rates  or  on  un- 
reasonable terms  or  conditions,  or 

(2)  Such  supply,  installation,  or  fi- 
nancing carried  out  by  such  utility  has 
a  substantial  adverse  effect  upon  com- 
petition. 

(c)  Violations  of  this  section  are  sub- 
ject to  a  dvil  penalty  of  not  more  than 
$2S,<M0  for  each  day  of  Jiolation  as- 
sessed by  order  of  the  Secretary  pur- 
suant to  Sectitnis  216(h)  and  219  of 
NSCPA  and  1 456.606  of  these  rules. 

I4MJM    ExcepdM  for  certain 


(a)  The  prohibition  in  1456.502(a) 
shall  not  apply  to  the  supply,  installa- 
tion, or  financing  of  (1)  furnace  effi- 
ciency modifications.  (2)  do^  thermo- 
stats, and  (3)  devices  associated  with 
load  management  techniques. 

(b)  The  prohibition  in  1456.502(a) 
shall  not  apply  to  the  financing  of  the 
purchase  or  installation  of  an  energy 
conservation  or  renewable  resource 
ineasure  If  the  principal  of  such  loan 
does  not  exceed  $300. 


either  broadly  advertised  its  supply. 
Installation,  or  finanring  of  sudi  meaa- 
ures  OT  had  completed  substantial 
preparations  for  its  supplying,  InstaD- 
ing,  or  finanring  of  su^  measures. 

(a)  The  AaJstant  Secretary  for  Oon- 
senratkm  and  Solar  Applications  may, 
in  consultation  with  the  Administrator 
of  the  Woonomlc  Regulatory  Adminis- 
tration, waive  any  prohibition  of 
f  466.S02(a)  upon  petition  by  a  covered 
utility  pursuant  to  f466J07  and  a 
finding  that: 

(1)  The  petitlim.  in  the  case  of  a  reg- 
ulated utility  or  a  mmregulated  utility 
subject  to  a  State  Plan,  is  supported 
by  the  Oovemor,  and 

(2)  If  such  waiver  were  granted: 

(I)  Fair  and  reasonable  prices  and 
rates  of  interest  would  be  charged,  and 

(II)  The  otherwise  prohibited  acUvi- 
ties  would  not  involve  or  result  in 
unfair  methods  of  competition  or 
unfair  or  deceptive  acts  or  practices. 

(b)  Before  the  Assistant  Secretary 
makes  the  finding  described  in  para- 
graph (aX2Xl)  of  this  section,  he  or 
she  shall  consult  with  those  staff 
members  of  the  Federal  Trade  com- 
mission as  the  Chairman  of  the  Com- 
mlssl(m  may  designate. 


for   ezletiiig   aopfly,      i46CJM    KwttpOou   tor   npply. 


(a)  Any  supply,  installation,  or  fi- 
nancing of  any  energy  conservation  or 
renewable  resource  measure  that  the 
utility  was  engaged  in  on  November  9, 
1978,  shall  not  be  subject  to  the  prohi- 
bition in  1 456.502(a): 

(1)  Prior  to  thirty  days  after  pnxnul- 
gation  of  these  rules, 

(2)  During  such  time  as  applications 
for  determinations  with  respect  to 
such  activity,  filed  in  accordance  with 
1 456.507,  are  pending,  and 

(3)  Upon  a  final  determination  that 
such  energy  conservation  or  renewable 
resource  meas\u«  was  being  supplied, 
installed,  or  financed  on  November  9, 
1978  by  the  utility  seeking  the  deter- 
mination. 

(b)  Any  supply,  installation,  or  fi- 
nancing of  any  energy  conservation  or 
renewable  resource  meastire  which  the 
utility  had  by  November  9,  1978, 
broadly  advertised  that  it  would 
supply.  Install,  or  finance,  or  with  re- 
spect to  which  the  utility  had  by  No- 
vember 9,  1978,  completed  substantial 
preparations  for  supplying.  Installing, 
or  financing  shall  not  be  subject  to  the 
prohlbiUon  in  1 456.502(a): 

(1)  Prior  to  thirty  days  after  promul- 
gation of  theee  rules,* 

(2)  During  such  time  as  applications 
for  determinations  with  respect  to 
such  activity  filed  in  accordance  with 
1 456.507  are  pending. 

(3)  Upon  a  final  determination  that 
the  utility  had  by  November  9,  1978. 


Law. 


iMtalla- 
by  State 


(a)  The  prohlMtkm  in  |456JM>2(a) 
shall  not  apply  to  any  supply,  Installa- 
tion, or  financing  of  any  energy  con- 
servation or  renewable  resource  meas- 
ure: 

(1)  Which  a  State  law  or  regulation 
in  effect  on  November  9,  1978,  either 
required  or  explicitly  peiinitted  a  cov- 
ered utility  to  engage  In;  or 

(2)  Which  the  Attorney  General  of 
the  appropriate  State  certifies  to  the 
Secretary  was  intended  by  a  State  law 
or  regulation  In  effect  on  November  9, 
1978,  to  be  excepted  from  the  prohibi- 
tion In  Section  216  (a)  of  NEPCA. 

(b)  A  covered  utility  is  exempted 
from  any  Federal  requirement  to  in- 
clude In  Its  Residential  Conservation 
Service  Program  any  supply,  installa- 
tion, or  financing  of  any  energy  con- 
servation or  renewable  resource  meas- 
ure In  which  it  is  engaged  by  reason  of 
the  exception  in  paragraph  (a)  of  this 
section. 
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(a)  A  utility  making  application  for  a 
determination  under  (456.504  shall 
make  its  application  in  accordance 
with  Subpart  Q  of  Part  206  of  these 
rules.  AU  such  applications  shaU  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20461.  AU  such  ap- 
pUcaticxis  shall  contain  all  Information 


necessary  for  the  determination  re- 
quired by  f  456.504. 

(b)  A  utUlty  making  a  petition  for  a 
waiver  under  {456.505  shaU  file  such 
petition  clearly  labeUed  as  such  with 
the  Assistant  Secretary  for  Conserva- 
tion and  Solar  AppUcations,  Depart- 
ment of  Energy,  20  Massachusetts 
Avenue,  N.W.,  Washington,  D.C. 
20545.  AU  such  petitions  shaU  contain 
aU  Information  necessary  for  the  find- 
ings required  by  §  456.505. 

(c)  In  addition  to  any  other  require- 
ment that  may  be  applicable,  any  util- 
ity making  an  appUcatlon  or  petition 
under  this  section  shaU  give  direct 
notice  to  the  Oovemor,  State  Energy 
Office,  and  State  Regulatory  Authori- 
ty of  any  State  in  which  such  excep- 
tion or  waiver  would  be  i4>pUcable,  in- 
forming than  that  they  may  within  10 
days  submit  comments  on  the  applica- 
tion or  petition  to  the  appropriate 
office  of  the  Department  of  Energy. 
The  appUcatlon  or  petition  fUed  with 
the  Office  of  Hearings  and  AiH>eals  or 
the  Assistant  Secretary  for  Conserva- 
tion and  Solar  Applications  shaU  In- 
clude a  certification  Uiat  the  applicant 
or  petitioner  has  ccnnpUed  with  the  re- 
quirements of  this  subsection. 
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f46M91    Seope. 

This  subpart  spedfles  the  inx)oe- 
diu'es  to  be  foUowed  to  ensure  that  eU- 
gible  customers  receive  the  services  of 
the  Residential  Conservation  Service 
Program  when  a  State  or  nonregulat- 
ed utlUty  does  not  submit  an  accept- 
able Residential  Conservation  Service 
Plan  or  fails  to  Implement  adequately 
an  approved  plan.  These  procedures 
are  required  to  be  Implemented  by  the 
Secretary  pursuant  to  the  provisions 
of  section  219  of  NECPA.  Section 
456.602  q>ecifie8  the  conditions  under 
which  the  Secretary  shaU  Invoke 
standby  authority  for  regidated  utlU- 
tles  and  nonregulated  utUltles.  Sec- 
tions 456.603  and  456.604  specify  the 
content  of  the  Federal  plans  for  States 
and  nonregulated  utlUties,  resiTective- 
ly.  Section  456.605  specifies  the  proce- 
dures foUowed  by  the  Secretary  if  a 
public  utiUty  fails  to  comply  with  a 
Federal  standby  order  Issued  pursuant 
to  H  456.603  or  456.604.  SecUon 
456.606  specifies  the  civU  penalties 
which  the  Secretary  may  assess  and 
the  enforcement  provisions. 


f  45CM2    CouditkNM  BBacr  wMdi  standby 
•athority  bImU  be  InTokcd. 

The  Secretary  shaU  invoke  standby 
authority  if  he  determines: 

(a)  That  a  SUte  fails  to  submit  a 
R^dentlal  Conservation  Service  Plan 
meeting  the  requirements  of  Subparts 
B  and  C  within  270  days  after  final 
promulgaticm  of  these  rules  or  within 
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such  additional  period  as  the  Secre- 
tary allows  pursuant  to  f  456.206(b)  or 
(d): 

(b)  That  a  nonregulated  utiUty  faUs 
to  submit  a  Residential  Conservation 
Service  Plan  meeting  the  requirements 
of  Subpart  D  within  270  days  after 
final  prtHnulgation  of  these  rules  or 
within  such  additional  period  as  the 
Secretary  aUows  pursuant  to 
8  456.406(a)  or  (c); 

(c)  After  notice  and  opportunity  for 
a  public  hearing,  that  an  approved 
State  plan  is  not  being  adequately  Im- 
plemented in  a  State; 

(d)  After  notice  and  opportunity  for 
a  pubUc  hearing,  that  an  ain>roved 
plan  is  not  being  adequately  Imple- 
mented by  a  nonregulated  utOity. 

iiUMi    standby    anthortty    in    Uea    of 
Statcplans. 

When  the  Secretary  determines  that 
one  of  the  conditions  specified  in 
f  456.602(a)  or  (c)  exists: 

(a)  The  Secretary  shaU  promulgate  a 
Residential  Conservation  Service  Plan 
which  meets  the  requirements  of  Sub- 
parts B  and  C  of  this  part  and  which  Is 
applicable  to  each  covered  regulated 
UtiUty  In  the  State; 

(b)  The  Secretary  shall,  by  order,  re- 
quire each  covered  regulated  utiUty  in 
the  State  to  carry  out  a  Residential 
Conservation  Service  Program,  which 
meets  the  requirements  of  the  plan 
pranulpited  pursuant  to  paragraph 
(a)  of  this  section,  within  90  days  of 
the  Issuance  of  the  wtSer.  and 

(c)  If  the  State  had  an  approved 
plan  which  Included  nonregulated  util- 
ities, the  Secretary  shaU  take  the  ac- 
tions described  in  ff  456.604(a)  and  (b). 

{46MM    Standby  aothority  for  nonngn- 
lated  atiUtiea. 

When  the  Secretary  determines  that 
one  of  the  conditions  spedfled  in 
f  456.602(b)  or  (d)  exists: 

(a)  The  Secretary  shall,  by  order,  re- 
quire the  covered  nonregulated  utiUty 
to  pitHnulgate  a  plan  which  meeta  t^e 
requirements  of  Subpart  D  of  this 
part;  and 

(b)  The  Secretary  shall,  by  order,  re- 
quire such  nonregulated  utiUty  to 
carry  out  a  Residential  (Conservation 
Service  Program,  which  meets  the  re- 
quirements of  the  plan  promulgated 
pursuant  to  paragraph  (a)  of  this  sec- 
tion, within  90  days  of  the  Issuance  of 
the  order. 

f45M«5    FaUare  to  comply  wMi  ordcn. 

If  the  Secretary  determines  that  any 
covered  utIUty  to  which  an  order  has 
been  issued  pursuant  to  ff  456.603(b), 
456.604(a).  or  f  456.604(b)  has  failed  to 
comply  with  such  order,  the  Secretary 
may  fUe  a  petition  in  the  am>nH>riate 
United  States  district  court  to  enjoin 
such  utiUty  fnxn  violating  the  order. 


16603 

1 464.608    Enforcement  provlikMu. 

(a)  Any  covered  utiUty  which  vio- 
lates any  requirement  of  a  plan  pro- 
mulgated under  ff  456.603(a)  or 
456.604(a),  or  which  fails  to  comply 
with  an  order  under  ff  456.603(b), 
456.604(a),  or  f  456.604(b)  within  90 
days  from  the  issuance  of  such  order, 
or  which  violates  the  prohibition  in 
f  456.502  concerning  supply,  installa- 
tion, or  financing  by  covered  utiUties. 
ShaU  be  subject  to  a  dvU  penalty  of 
not  more  than  $25,000  for  each  viola- 
tion. 

(b)  Each  day  that  such  violation  con- 
tinues ShaU  be  considered  a  separate 
violation. 

(c)  A  dvQ  penalty  under  this  section 
shaU  be  assessed  by  an  order  of  the 
Secretary. 

(d)  Before  Issuing  an  order  assessing 
a  dvU  penalty  against  any  person 
under  this  section,  the  Secretary  shaU 
provide  to  such  person  notice  of  the 
proposed  penalty.  The  notice  of  pro- 
posed penalty  shaU  Inform  the  person 
of  the  opportunity  to  make  an  elec- 
tion. In  writing,  within  30  days  after 
receipt  of  the  notice.  The  election  in- 
volves dedding  whether  to  have  the 
procedures  of  paragn4>h  (f)  of  this 
secticm  iOT>ly,  in  Ueu  of  the  procedures 
In  paragraph  (e)  of  this  section,  with 
recpect  to  the  assessment  of  a  dvU 
penalty. 

(e)  (1)  Unless  the  election  described 
In  paragraph  (d)  of  this  secticm  is 
made  within  30  calendar  days  after  re- . 
odpt  of  the  notice  given  under  para- 
graph (d)  of  this  section,  the  Secretary 
shaU  assess  the  poulty,  by  order, 
after  a  determination  of  violation  has 
been  made  on  the  record  Such  deter- 
mination of  violation  shaU  be  made 
after  an  opportunity  has  been  afford- 
ed for  an  agency  hearing  pursuant  to 
Section  554  of  Title  5,  United  Stotes 
Code,  before  an  administrative  law 
judge  appcdnted  under  Section  3105  of 
TlUe  5.  The  assessment  order  shaU  in- 
dude  the  administrative  law  judge's 
findings  and  the  basis  for  such  assess- 
ment. 

(2)  Any  person  against  whom  a  dvU 
poudty  is  assessfd  vmder  this  subsec- 
tion may,  within  60  calendar  days 
after  the  date  of  the  order  of  the  Sec- 
retary MBf  siring  the  penalty,  institute 
an  action  in  the  United  States  court  of 
apjMSsls  for  the  appropriate  judicial 
circuit  for  judicial  review  of  such 
order  in  accordance  with  Chapto*  7  of 
Tltie  5,  United  States  CTode.  The  court 
shaU  have  jurisdiction  to  enter  a  judg- 
ment affirming,  modifying,  or  setting 
.aside,  in  whole  or  In  part,  the  order  of 
tia^  Secretary,  or  the  court  may 
remand  the  proceeding  to  the  Secre* 
tary  for  such  further  action  as  the 
court  may  direct. 

(f)  (1)  In  any  case  where  the  proce- 
dures of  this  subsection  have  been 
elected,  as  described  in  paragraph  (d) 
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of  this  section,  the  Secretary  shall 
MMM  such  poialty  by  order.  The 
order  shall  be  made  not  later  than  60 
^Ifw^Har  days  after  the  alleged  viola- 
tor's date  of  receipt  of  notice  of  the 
proposed  penalty  under  paragraph  (d) 
of  this  section. 

(2)  If  the  civil  penalty  assessed  by 
order  under  subparagraph  (1)  of  this 
paragraph  has  not  been  paid  within  60 
calendar  days  after  the  assessment 
order  was  made,  the  Secretary  shall 
institute  an  action  In  the  appropriate 
district  court  of  the  United  States  for 
an  order  affirming  the  assessment  of 
the  dvil  penalty.  The  court  shall  have 
authority  to  review  de  novo  the  law 
and  the  facts  involved,  and  shall  have 
Jurisdiction  to  enter  a  judgment  en- 
forcing, modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or 
in  part,  such  assessment. 

(3)  Any  election  to  have  this  Subsec- 
tion apply  may  not  be  revoked,  except 
with  the  consent  of  the  Secretary. 

(g)  If  any  person  fails  to  pay  an  as- 
sessment of  a  civil  penalty  siter  it  has 
become  a  final  and  unappealable  order 
under  paragraph  (e)  of  this  section,  or 
after  the  appropriate  district  court 
has  entered  final  Judgment  in  favor  of 
the  Secretary  under  paragraph  (f)  of 
this  section,  the  Secretary  shall  recov- 
er the  amount  of  such  penalty  in  any 
appropriate  district  court  of  the 
United  States.  In  such  action,  the  va- 
lidity and  appropriateness  of  the  re- 
spective final  order  or  Judgment  im- 
posing the  civil  penalty  shall  not  be 
subject  to  review. 

(h)  Notwithstanding  the  provisions 
of  Title  28,  United  SUtes  Code,  or  of 
Section  502  of  the  Department  of 
EInergy  Organization  Act.  the  Secre- 
tary shall  be  represented  by  the  Gen- 
eral Counsel  of  the  Department  of 
Energy  (or  any  attorney  or  attorneys 
within  the  Department  of  Energy  des- 
ignated by  the  Secretary)  who  shall 
supervise,  conduct,  and  argue  any  civil 
litigation  to  which  this  section  applies 
(including  any  related  collection 
action)  in  a  court  of  the  United  States 
or  in  any  other  court,  except  the  Su- 
preme Court.  However,  the  Secretary 
or  the  (General  Counsel  shall  consult 
with  the  Attorney  Oeneral  concerning 
such  litigation  and  the  Attorney  Oen- 
eral shall  provide,  on  request,  such  as- 
sistance in  the  conduct  of  such  litiga- 
tion as  may  be  appropriate. 
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|4M.7«1    Scoye.  | 

This  subpart  contains  both  the  in- 
stallation and  materials  standards 
with  respect  to  renewable  resource 
measures.  Not  all  renewable  resource 
measures  have  installation  or  materi- 
als standards  under  these  rules.  Those 
measures  not  addressed  in  this  Sub- 
part either  have  been  determined  not 


PtOPOSED  RULfS 

to  require  Federal  standards  or  have 
not  yet  been  determined  whether  or 
not  they  require  Federal  standards. 

f  46C7M    Solar  DooMstlc  Hot  Water  and 
AetKc  Solar  Space  Heating  Systems. 

(a)  Solar  Domestic  Hot  Water  Sys- 
tems, other  than  Thermosiphon  Hot 
Water  Heaters,  and  Active  Solar  Space 
Heating  Systems  shaU  be  constructed 
and  installed  in  compliance  with  the 
HUD  Intermediate  Minimum  Property 
Standards  Supplement,  Solar  Heating 
and  Domestic  Hot  Water  Systems. 
4930.2,  1977  Edition.  U.S.  Department 
of  Housing  and  Urban  Development. 

(b)  Any  reference  in  the  HUD  Inter- 
mediate Minimum  Property  Standards 
Supplement  to  exceptions  or  alterna- 
tives that  may  be  approved  by  HUD 
with  respect  to  the  standards  therein 
shall  not  apply  under  this  section. 

S  4M.70S    Thcrmoaiphon  Hot  Water.  Heat- 
era.  [Reserred.] 

f  4M.7M    Paasire  Solar  SpMC  Heating  and 
Cooling  Systems.  [Reacrred.] 

94M.70S    Swimming    Pool    Hcatcra.    [Re- 

■erred.] 

9456.7M    Wind  Systems. 

(a)  Wind  Svttem  Location.  (1)  A 
Wind  System  shall  be  located  a  mini- 
mum horizontal  distance  of  m  tower 
lengths  from  an  occupied  structure 
(other  than  one  which  supports  the 
wind  equipment). 

(2)  A  Wind  System  shall  be  located  a 
pnjTiimiim  distance  of  m  tower  lengths 
from  any  property  line,  or  a  right-of- 
way  for  electrical  transmission  or  dis- 
tribution lines. 

(3)  Wind  System  components  shall 
be  accessible  for  cleaning,  adjusting, 
servicing,  examination,  repair  or  re- 
placement without  trespassing  on  ad- 
joining property. 

(b)  Requirements  for  Wind  System*. 
A  Wind  System  shall: 

(1)  Be  omni-directlonal  in  response 
to  the  wind  direction,  or  face  a  quad- 
rant where  60  percent  of  the  wind 
energy  is  available  at  the  site; 

(2)  Be  self -starting  by  the  wind  or 
have  an  automatic  starting  system. 

(3)  Have  at  least  two  overspeed  con- 
trol methods,  one  automatic,  to  pro- 
tect the  machine  from  overspeed  fail- 
ure. 

(4)  Have  a  rated  survival  wind  speed 
equal  to,  or  greater  than,  the  highest 
wind  recorded  during  the  last  three 
years  at  the  nearest  official  weather 
station  having  such  records. 

(5)  Upon  installation  be  Inspected  by 
the  manufacturer  or  his  designated 
representative  who  shall  sign  a  certifi- 
cate that  the  system  is  correctly  in- 
stalled, which  certificate  shall  be  given 
to  the  eligible  customer. 

(6)  Bear  an  identification  plate  stat- 
ing the  voltage  of  the  system  and  such 
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other  information  as  may  be  required 
by  the  State  Plan,  which  plate  shall  be 
legible  from  the  ground. 


i  iUMl    Pwpoae  and  AppUcabiUty 

This  subpart  identifies  and  describes 
standards  for  products  and  materials 
specified  as  energy  conservation  meas- 
ures. These  standards  apply  to  energy 
conservation  measures,  which  when 
they  are  suggested  measiu-es.  are  sup- 
plied or  installed  under  the  circum- 
stances described  in  the  SUte  Plan 
pursuant  to  f  456.305. 

(46«J02    Dcflnltloaa. 

(a)  "ASTM"  means  American  Soci- 
ety for  Testing  and  Materials. 

(b)  "ASTM  C  177"  means  ASTM 
Standard  Test  Method  for  Steady- 
State  Thermal  Transmission  Proper- 
ties by  Means  of  the  Ouarded  Hot 
Plate  Standard  Test  Method. 

(c)  "ASTM  C236"  means  ASTM 
Standard  Test  Method  for  Thermal 
Conductance  and  Transmlttance  of 
Built-up  Sections  by  Means  of  the 
Ouarded  Hot  Box. 

(d)  "ASTM  C  518"  means  ASTM 
Standard  Test  Method  for  Steady- 
State  Thermal  Transmission  Proper- 
ties by  Means  of  the  Heat  Flow  Meter. 

(e)  "ASTM  E  84"  means  ASTM 
Standard  Test  Method  for  Surface 
Burning  Characteristics  of  Building 
Materials. 

(f)  "ASTM  E  96"  means  ASTM 
Standard  Test  Method  for  Water 
Vapor  Transmission  of  Materials  in 
Sheet  Form. 

(g)  "Critical  Radiant  Flux"  means 
the  levels  of  incident  radiant  heat 
energy  on  the  insiilation  below  which 
flames  will  cease  to  propagate. 

(h)  "Smoldering  Combustion"  means 
the  combustion  of  solid  materials 
without  the  accompaniment  of  flame. 

(i)  "Thermal  Resistance"  means  re- 
sistance to  the  flow  of  heat. 

f  466.803    Standards  for  Looae-FUl  Celhrio- 
sic  or  Wood  Fiber  insolation. 

(a)  Scope.  This  section  applies  to 
loose-fill  cellulosic  or  wood  fiber  insu- 
lation. 

(b)  rxftnitions.  (1)  "Loose-flU  ceUu- 
losic  or  wood  fiber  insulation"  means 
insulation  composed  of  cellulosic  or 
wood  fibers,  or  any  combination  there- 
of, suitable  for  pneumatic  or  poured 
application. 

(2)  "MILr«TD-810.  Method  508" 
means  Military  Standard  Test  Method 
for  Fungi  Resistance. 

(c)  Phsical  Requirement*.— <l)  Ther- 
mal re*i*tance  Loose-fill  cellulosic  or 
wood  fiber  insulation  shall  have  a 
thermal  resistance  (R-value)  of  not 
less  than  3.0  ft^hr  *F/Btu  per  inch 
thickness.  This  shall  be  verlfled  by 


testing  in  accordance  with  the  test 
method  described  in  Subsection  (dK2). 
JBtandard  thicknesses  for  loose-ffll  cel- 
lulosic or  wood  fiber  insulation  shall 
be  1  bach,  3.5  inches,  and  6  inches.  The 
R-value  for  any  given  sample  of  loose- 
fill  cellulosic  or  wood  fiber  insulation 
shall  not  be  more  than  5  percent 
below  the  arithmetic  average  of  the  R- 
values  of  the  specimens  tested.  This 
shall  be  verified  by  testing  in  accord- 
ance with  the  test  method  described  in 
paragraph  (dK2)  of  this  section. 

(2)  Fire  *afety.-<l)  Critical  radiant 
flux.  The  critical  radiant  flux  of  loose- 
fill  cellulosic  or  wood  fiber  insulation 
shall  not  be  less  than  0.12  W/cm'  for 
each  of  the  three  q^edmens  when 
tested  in  accordance  with  the  test  de- 
scribed in  paragraph  (dX3)  of  this  sec- 
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(U)  Smoldering  combustion.  Loose- 
fill  cellulosic  or  wood  fiber  insulation 
shall  not  flame  or  show  a  weight  loss 
greater  than  15  percent  of  the  initial 
weight,  for  each  of  the  three  speci- 
mens, when  tested  in  accordance  with 
the  test  procedure  described  in  para- 
graph (dK4)  of  this  section. 

(ill)  Flame  Resistance  Permanency. 
[Reserved] 

(3)  Vermin-resistance.  Loose-flll  cell- 
ulosic or  wood  fiber  insulation  shall  be 
chemJcally  treated  to  resist  vermin 
where  starch  would  be  found  present 
in  the  insulation  by  testing  in  aooord- 
anoe  with  the  test  method  described  in 
paragraph  (dX5)  of  this  section. 

(4)  Moisture  adsorption.  The  percent 
mcristure  gained  in  loose-fill  cellulosic 
or  wood  fiber  Insulation  from  expo- 
sure to  humidity  shall  be  no  more 


than  7  pncent  by  weight  when  tested 
in  accordance  with  the  test  method  de- 
scribed in  paragraph  (dX6)  of  this  sec- 
tion. 

(5)  Odor  emission.  Loose-fOl  cellulo- 
sic or  wood  fiber  insulation  shall  not 
have  a  detectable  odor  which  would  be 
f otmd  objectionable  by  testing  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragn4>h  (dX7)  of  this  sec- 
tion. 

(6)  Corrosiveness.  Loose-fill  cellulo- 
sic or  wood  fiber  insulation  shall  be 
Judged  noncorrosive  when  tested  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragraph  (dX8)  of  this  sec- 
tion. 

(7)  Funoi  resistance.  Loose-fill  cellu- 
losic or  wood  fiber  insulation  shall 
show  no  more  fungal  growth  than  the 
control  material  would  show  by  testing 
in  accordance  with  the  test  method  de- 
scribed in  paragraph  (dX9)  of  this  sec- 
tion. 

(8)  Marfeing.  Each  bag  of  insulation 
shall  be  mariced  with  the  following  in- 
formation: 

(i)  Name  of  Manufacturer. 

(11)  Recommended  method  of  appll- 
catim  (blowing  or  pouring). 

(ill)  Minimum  net  weight  of  insula- 
tion. 

(iv)  Table  I  filled  in  to  show  manu- 
facturer's recommended  insulation 
thickness  and  maximum  coverage  per 
bag  for  specified  thermal  resistance 
value. 

Where  the  insulation  is  intended  for 
ain>Ucatton  by  either  blowing  or  pour- 
ing, the  bag  shall  have  a  separate  cov- 
erage chart  for  each  type  of  am>lica- 
tkm. 
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[•450-01-M] 

(V)  The  following  wamlnr  "Re- 
(xsaed  Uchts  and  certain  electxical  de- 
vices reqiilre  clearances  from  insula- 
tion material.  E>o  not  Install  within 
three  inches  of  these  devices." 

(d)  Tat  Methods— (.1)  Tett  method 
for  measuring  settled  density.— (.1)  Ap- 
paratiis.  (A)  An  insulation  specimen 
container  constructed  of  glass  with  a 
flat  botoom  (approximate  diameter  of 
15.6  cm  (5.9  in)),  straight  sides  (with- 
out a  flared  lip  or  spout)  and  a  total 
volume  of  3.5  to  5  liters  (213.6  to  305.1 
cu.  in). 

(B)  A  flat  disk  with  a  total  weight  of 
75±5  g  (2.65±0.18  OB)  and  of  a  suitable 
diameter  to  fit  loosely  into  the  speci- 
men container. 

(C)  A  balance  of  2  Kg  (4.4  lbs)  ci4>ac- 
ity  accurate  at  least  to  0.2  g  (0.007  ok). 

(D)  Blower  apparatus,  two  units 
(supply  and  overflow)  meeting  the  fol- 
lowing specifications:  (The  Commis- 
sion staff  has  found  that  a  Brewer 
Electric  Manufacturing  Co..  Model 
98805  blower  is  suitable  for  this  pur- 
pose, although  other  blowers  may  be 
suitable.) 

(i)  Each  blower  apparatus  shall  be 
capable  of  blowing  an  average  of  272.2 
Kg  (600  lbs.)  of  insulation  per  hour. 

(2)  Each  blower  apparatus  shall 
have  a  nominal  air  flow  of  2.1  cubic 
meters/mln.  (75  ftVmln.). 

(J)  Each  blower  apparatus  shall 
have  a  nominal  motor  speed  of  16,450 
revolutions  per  minute  at  115  VAC. 

(E)  A  shaker  imit  capable  of  shaking 
4.5  Kg  (10  lbs)  of  weight  with  a  verti- 
cal motion  of  0.5  g  Root  Mean  Square 
(RMS)  acceleration  at  an  approximate 
frequency  of  9  Hertz  (Hz)  and  dis- 
placement of  approximately  .25  cm 
(0.1  in)  peak  to  peak.  (The  Commis- 
sion staff  has  foimd  that  a  Tyler  In- 
dustries. Portable  Sieve  Shaker  Model 
Rx-24  is  suitable  for  this  purpose,  al- 
though other  shakers  may  be  suitable. 

(F)  Pill  chamber— 45.7  cm  (18  in) 
high  X  38.1  cm  (15  in)  wide  x  38.1  cm 
(15  in)  deep  (see  Pigure  1  for  details). 

(0)  A  cyclone  receiver— see  Figure  2 
for  complete  details. 

(H)  Various  lengths  of  nominally  2- 
inch  diameter  hose  (see  Pigure  1  for 
details),  as  follows: 

(i)  A  supply  source  hose.  274.3±5.1 
cm  (9  ft±2  in) 

(2)  A  cyclone  receiver  hose, 
182.9±5.1  cm  (6  ft±2  in) 

(J)  A  fill  chamber  exit  hose,  91.4±5.1 
cm  (3  ft±2  in) 

(4)  An  overflow  exhaust  hose,  length 
as  needed. 

(1)  Blower  ControKs)  capable  of  op- 
erating the  two  blowers  at  40  volts 
RMS.  As  an  example,  a  variac  for  each 
of  the  two  bl9wer8  with  sufficient 
rating  to  operate  at  40  volts  and  12 
amperes  RMS  would  be  acceptable. 
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(J)  An  insulation  holding  box  to 
hold  a  sufficient  quantity  of  insulation 
to  fill  the  qjedment  container  four 

(11)  Conditionino.  S^^edmens  shall  be 
conditioned  to  equilibrium  at  21±5*C 
(69.8±9*F)  and  50±5%  relative  humid- 
ity. A  less  than  1%  change  in  net 
weight  of  the  specimen  in  two  con- 
secutive weighings  with  two  hours  be- 
tween each  weighting  constitutes  equi- 
libriimi. 

(ill)  Test  Specimen  Prcpomtton.— (A) 
Pneumatic  Applications,  (i)  If  ambi- 
ent laboratory  conditions  are  different 
from  those  speckled,  test  the  speci- 
ment  within  10  minutes  after  it  has 
been  conditioned. 

(2)  Pour  the  conditioned  insulation 
into  the  holding  box  (Apparatus  #10) 
in  s\if ncient  quantity  to  fill  the  speci- 
men container  (Apparatxis  #1)  four 
times.  M^""«^iiy  break  up  any  large 
clumps  of  material  that  might  cause 
feeding  problems. 

(B)  Pouring  Applications,  (i)  If  am- 
bient laboratory  conditions  are  differ- 
ent from  those  specified  in  the  condi- 
tioning section,  test  the  specimen 
within  one  hour  after  it  has  been  con- 
ditioned. 

(2)  Pour  loose  fUl  insulation  into  a 
simulated  attic  space  until  fill.  The 
attic  space  shall  be  formed  by  two  (2  x 
6)  joists  placed  40.6  cm  (16  in)  on 
center  with  1.27  cm  (V^  in)  plywood 
nailed  to  the  ends  and  bottom.  Fluff 
the  material  with  a  50.8  cm  (20  in) 
wide  garden  rake,  applying  a  series  of 
small  amplitude  strokes  while  moving 
the  rake  slowly  along  the  Joist.  Repeat 
the  fluffing  process  six  times. 

(Iv)  Procecittnc— (A)  Procedure  for 
Pneumatic  Applications,  (i)  The  appa- 
ratus shall  be  set  up  as  shown  in 
Figure  1  or  as  described  in  subsection 
(dKlKl)  Apparatus.  Connect  one  end 
of  the  supply  source  hose  (Apparatus 
mi))  to  the  intake  of  the  supply 
blower  (Apparatus  D).  The  other  end 
will  be  used  to  pick  up  insulation  from 
the  holding  box  (Apparatus  J).  Con- 
nect one  end  of  the  cyclone  receiver 
hose  (>U>paratu8  H(2)  to  the  outlet  of 
the  supply  blower  and  the  other  end 
to  the  cyclone  reveiver  (Apparatus  O). 
(Connect  one  end  of  fill  chamber  exit 
hose  (Apparatus  H(J)  to  the  intake  of 
the  overflow  blower  (Apparatus  D) 
and  the  other  end  to  the  fill  chamber 
(Apparatus  F).  Connect  one  end  of  the 
variable  length  overflow  exhuast  hose 
(Apparatus  H«)  to  the  outlet  of  the 
overflow  blower.  The  other  end  should 
be  conveniently  placed  to  reduce  insu- 
lation dust  in  the  test  area. 

(2)  Weigh  the  empty  insulation 
spedmen  container  and  record  its 
weight. 

(J)  Place  the  empty  insulation  speci- 
men container  in  the  fill  chamber  (Ap- 
paratus P)  centered  under  the  cyclone 
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receiver  (Apparaius  Q),  and  close  the 
front  cover. 

(4)  Adjust  the  blower  controKs)  (Ap- 
paratus I)  such  that  the  supply  and 
overflow  blowers  will  opa«te  at  a  no 
load  voltage  of  40  volts  RMS. 

(5)  Turn  on  the  blowers  simulta- 
neously and  proceed  to  fill  the  con- 
tainer  by  picking  up  material  from  the 
box  using  the  supply  source  hose. 

it)  The  container  may^  unevenly, 
ie.,  a  void  may  tend  to  f onn  off  center 
in  the  container.  If  this  occiirs,  stop 
the  blowing  process  and  rotate  the 
container  180  degrees  and  continue 
the  blowing  process  until  the  contain- 
er Just  begins  to  overflow.  If.  for  any 
reason,  the  filling  process  is  interrupt- 
ed more  than  the  one  time  allowed  to 
rotate  the  container,  begin  the  process 
again. 

(7)  OenUy  screed  the  excess  material 
u^ng  a  straight  edge  so  as  to  leave  a 
uniform  surface  of  the  insulation 
flush  with  the  top  of  the  container. 

(S)  Weigh  the  filled  and  leveled  con- 
tainer and  record  the  weight.  Take 
care  not  to  bump  or  Jar  the  container 
so  as  not  to  introduce  any  extraneous 
settling  of  the  insulation. 

(.9)  Cover  the  container  to  prevent 
spilling  and  secure  the  container  to 
the  shaker.  Operate  the  shaker  for  a 
period  of  5  mlnutes±15  seconds. . 

ilO)  Remove  the  container  from  the 
shaker  and  uncover,  taking  care  not  to 
bxuip  or  Jar  it.  Lower  the  disk  very 
slowly  into  the  container  until  it  starts 
to  contact  the  Insulation.  At  this 
point,  release  the  disk  and  allow  it  to 
settle  onto  the  insulation  under  its 
own  weight. 

(.11)  Measure  the  volimie  of  the 
space  occupied  by  the  settled  insula- 
tion using  the  bottom  edge  of  the  disk 
as  the  upper  datum  point.  If  the  disk 
is  not  level,  measure  the  high  and  low 
points  of  the  bottom  of  the  disk  and 
average  the  readings  and  use  this  as 
the  height  measurement  in  calculating 
the  volume  (V.).  This  settled  insula- 
tion volvmie  and  insulation  weight  (w) 
shall  be  used  to  calculate  the  settled 
density. 

(12)  Repeat  this  procedure  (1 
throxigh  11)  iising  another  specimen  of 
the  insulation  imtil  four  settled  densi- 
ties are  obtained  for  a  given  materiaL 
Then  average  these  f igtuvs  to  arrive  at 
a  final  settled  density. 

(B)  Procedures  for  Pouring  Applica- 
tions. (1)  Weigh  the  empty  insulation 
specimen  container  and  record  its 
weight. 

(2)  Using  a  shovel  remove  insulation 
from  the  simulated  attic  space  and 
place  it  into  the  specimen  container 
until  the  container  Just  begins  to  over- 
flow. 

(J)  Follow  steps  7  through  11  as 
spedfied  under  Subsection 

(dKlXivXA)  Procedure  for  Pneumatic 
Applications. 
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(4)  Repeat  this  procedure  (1  throuch 
S)  ustng  another  qiedmen  of  the  Insu- 
lation until  four  settled  densities  are 
obtained  for  a  given  material.  Then 
average  these  flgures  to  arrive  at  a 
final  setUed  density. 

(C)  Culcidationt.  Calculate  the  set- 
tled density  of  each  specimen  using 
the  following  formula: 

SetUed  Dendty  in  Kc/ni>>°W/V.  where 

W-eamMDed  weight  of  the  contalnrr  and 
iiMUlatkm  in  gmnm,  minus  the  weight  of 
the  oonUiner  In  grmms. 

V.^Tolume  of  tnwilstion  in  liters  after  shak- 


(2)  TIetf  me0U)d  for  thermal  reti»- 
tanee.  (i)  Perform  aU  testing  at  a  mean 
temperature  of  23.9C  (75*  P) 

(U)  Prepare  the  insulation  to  be 
tested  by  following  the  test  method 
for  setUed  density  at  paragraph  (dXl) 
of  this  section. 

(ill)  Determine  the  thermal  conduc- 
tance of  four  samples  in  accordance 
with  either  ASTM  C  177.  C  518  or  C 
236.  In  case  of  a  question.  ASTM  C  177 
shall  be  used  to  determine  the  thermal 
conductance  of  the  standard  reference 
material  used  to  calibrate  the  C  518  or 
C  236  apparatus. 

(iv)  Calculate  the  thermal  resistance 
of  each  sample  by  taking  the  recipro- 
cal of  each  sample's  thermal  conduc- 
tance. 

(V)  Calculate  the  arithmetic  average 
of  the  R-values  of  the  four  samples. 
This  arithmetic  average  is  the  thermal 
resistance  of  the  loase-fDl  cellulosic  in- 
sulation which  has  been  tested. 

(3)  Test  procedure*  for  critical  radi- 
ant flux.  Oitical  radiant  flux  shall  be 
determined  in  accordance  with  the  fol- 
lowing test  procedure:  Method  of  test 
for  critical  radiant  flux  of  exposed 
attic  floor  insiilation  using  a  radiant 
heat  energy  source.  Prepare  the  insu- 
lation to  be  tested  by  following  the 
test  method  for  settled  doisity  at 
paragraph  (dKl)  of  this  section. 

(I)  AppanUu*.  Test  Chamber  (Pigure 
3).  An  air-gas  fueled  radiant  heat 
energy  panel  or  equivalent  panel  in- 
clined at  30*  above  and  directed  at  a 
horizontally-mounted  attic  floor  insu- 
lation specimen.  The  radiant  panel 
generates  a  radiant  energy  flux  distri- 
bution ranging  along  the  lOO^m 
length  of  the  test  specimen  from  a 
nominal  maximum  of  1.0  w/cm'  to  a 
minimum  of  0.1  w/cm*.  The  test  is  ini- 
tiated by  open  flame  ignition  from  a 
pQot  burner.  The  distance  burned  to 
flame-out  is  converted  to  w/cm*  fmn 
the  flux  profile  graph  (Pigure  10)  and 
reported  as  critical  radiant  flux,  w/ 
cm*. 

(II)  Construction  and  instrumenta- 
tion of  the  radiant  panel  test  chamber. 
The  radiant  panel  test  chamber  shall 
be  ooostructed  and  instrumented  as 
foUowK 
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(A)  The  radiant  panel  test  chamber, 
Plgures  5  and  6.  shall  consist  of  an  en- 
closure 140  cm  (55  inches)  long  by  50 
cm  (19M  inches)  deep  by  71  cm  (28 
inches)  above  the  test  specimen.  The 
sides,  ends,  and  top  shall  be  of  1.3  cm 
(M  inch)  calcium  silicate  board,  such 
as  Marlnite  I.  0^74  g/cm'  (46  lb/ft*) 
nominal  density,  with  a  thermal  con- 
ducUvlty  at  177*  C  (350*  P)  of  1.11  cal 
(g)/hr  cm'  deg  C  per  cm  [0.89  Btu/(hr) 
(ft*)  (deg  P  per  in)].  One  side  shaU  be 
provided  with  an  approximately  10  cm 
X  110  cm  (4  X  44  inches)  draft  tight 
fire  resistant  glass  window  so  that  the 
entire  length  of  the  test  specimen  may 
be  observed  from  outside  the  fire  test 
chamber.  On  the  same  side  and  below 
the  observation  window  is  a  door 
which,  when  open,  allows  the  speci- 
men platform  to  be  moved  out  for 
m/MintJng  or  removal  of  test  speci- 
mens. A  draft  tight,  fire  resistant  ob- 
servation window  may  be  installed  at 
the  low  flux  end  of  the  chamber. 

(B)  The  bottom  of  the  test  chamber 
ShaU  consist  of  a  sliding  steel  platform 
which  has  provisions  for  rigidly  secur- 
ing the  test  specimen  holder  in  a  fixed 
and  level  position.  The  free,  or  air 
access,  area  around  the  platform  shall 
be  in  the  range  of  1935-3225  cm'  (300- 
500  square  inches).  The  top  of  the 
chamber  shall  have  an  exhaust  stack 
with  interior  dimensions  of  10.2  cm  (4 
inches)  wide  by  38  cm  (15  inches)  deep 
by  30  cm  (12  Inches)  high  at  the  oppo- 
site end  of  the  chamber  from  the  radi- 
ant oiergy  source.  The  radiant  heat 
energy  source  shall  be  a  panel  of 
porous  refractory  material  mounted  in 
a  cast  iron  frame,  with  a  ndlation  sur- 
face of  30.5  X  45.7  fin  (12  by  18 
inches).  The  panel  fuel  system  shall 
consist  of  a  vmturi-tjrpe  or  equivalent 
aq>irator  for  mixing  gas  and  air  at  ap- 
proximately atmospheric  pressing,  a 
dean  dry  air  supply  capable  of  provid- 
ing 28.3  NTP  (Normal  Tonperature 
and  Pressure)  m'  per  hr  (1000  stand- 
ard cubic  feet  per  hour)  at  7.6  cm  (3.0 
inches)  of  water,  and  suitable  butru- 
mentatiop  for  monitoring  and  control- 
ling the  flow  of  fuel  to  the  panel. 

(C)  The  radiant  heat  energy  panel 
shall  be  mounted  In  the  chamber  at 
30*  to  the  horizontal  specimen  plane. 
The  horizontal  distance  from  the  0 
mark  mi  the  specimen  fixture  to  the 
bottom  edge  (projected)  of  the  radiat- 
ing surface  of  the  panel  is  8.9  cm  (3% 
inches).  The  panel  to  specimen  verti- 
cal distance  is  14  cm  (5M  inches)  (see 
Pigure  5).  The  angle  and  dimensicms 
given  above  are  critical  in  order  to 
obtain  the  required  radiant  flux.  The 
radiation  pyrometer  for  standardizing 
the  thermal  output  of  the  panel  shall 
be  suitalde  for  viewing  a  circular  area 
2S.4  cm  (10  Inches)  in  diameter  at  a 
range  of  alxMit  1.37  m  (54  Inches).  It 
shall  be  calibrated  over  the  black  bo<^ 
temperature  range  of  490-510*  C  (914- 


950*  P)  in  accordance  with  the  proce- 
dure described  in  Subsection 
(dX3Xviii).  A  high  impedance  volt- 
meter with  a  suitable  millivolt  range 
shall  be  used  to  monitor  the  output  of 
the  radiation  pyrometer  describe(L 
The  dummy  liolder  (see  Figure  7). 
shall  be  constructed  from  heat-resis- 
tant stainless  steel  (AISI  Type  300 
(UNA-N08330))  or  equivalent,  thick- 
ness 0.198  cm  (0.078  inches),  having 
overall  dimension  of  114  cm  (45 
inches)  by  32  cm  (12%  inches)  with  a 
specimen  opening  of  20  cm  (7.9  inches) 
by  100  cm  (39.4  inches).  Six  slots  are 
cut  in  the  flange  on  either  side  of  the 
holder  to  reduce  warping.  The  holder 
is  fastened  to  the  platform  with  two 
stud  bolts  at  each  end. 

(D)  The  specimen  tray  (see  Pigure  8) 
shall  be  contructed  from  heat-resis- 
tant stainless  steU  (AISI  Type  300 
(UNA-N08330))  or  equivalent,  thick- 
ness 0.198  cm  (0.078  inches),  having 
overall  dimensions  of  110  cm  (43.3 
inches)  by  27.3  cm  (10.8  Inches).  The 
depth  of  the  tray  is  5  cm  (2  inches). 
The  flanges  of  the  specimen  tray  are 
drilled  to  accommodate  two  stud  bolts 
at  each  end:  the  bottom  surface  of  the 
flange  is  2.1  cm  (0.83  Inches)  below  the 
top  edge  of  the  specimen  tray. 

(E)  The  pilot  burner,  used  to  ignite 
the  specimen  shall  be  a  propane  ven- 
turi  torch  with  an  axlally  symmetric 
burner  tip  having  a  propane  supply 
tube  with  an  orifice  diameter  of  0.0076 
cm  (0.003  inches).  In  operation,  the 
propane  flow  is  adjusted  to  give  a  pen- 
dal  flame  blue  inner  cone  length  of  1.3 
cm  (Vt  inch).  The  pilot  burner  is  posi- 
tioned so  that  the  flame  generated  will 
impinge  on  the  centerllne  of  the  speci- 
men at  the  0  distance  burned  point  at 
right  angles  to  the  specimen  length 
(see  Figures  5  and  6).  The  burner  shaU 
be  capable  of  being  swung  out  of  the 
ignition  position  so  that  the  flame  is 
horizontal  and  at  least  5  cm  (2  inches) 
above  the  specimen  plane. 

(P)  Two  3.2  nmi  (Vi  inch)  diameter 
stainless  steel  sheathed,  grounded 
Junction  chromel  alimiel  thermcouples 
are  located  in  the  flooring  radiant 
panel  test  chamber  (see  figures  5  and 
6).  Thermocouples  shaU  be  kept  clean 
to  Insure  accuracy  of  readout.  The 
chamber  thermocouple  is  located  In 
the  longitudinal  central  vertical  plane 
of  the  chamber  2.5  cm  (1  in)  down 
from  the  top  and  10  cm  (4  in)  back 
from  the  inside  of  the  exhaust  stadL 
The  exhaust  stack  thermocouple  is 
centrally  located  15.2  cm  (6  inches) 
from  the  top.  A  temperature  indicat- 
ing device  with  a  range  of  100-500*  C 
(212-93r  P)  may  be  used  to  determine 
the  chamber  temperatures  prior  to  a 

(O)  An  exhaust  duct  with  a  capacity 
of  28.3-85  NTP  m*  per  minute  (1000- 
3000  8CPM)  decoupled  from  the 
chamber  stack  by  at  least  7.6  cm  (3 


inches)  on  aU  sides  and  with  an  effec- 
tive area  of  the  canopy  slightly  larger 
than  the  plane  area  of  the  chamber 
with  the  specimen  platform  in  the  out 
position  shall  be  used  to  remove  com- 
bustion products  from  the  chamber. 
With  the  panel  turned  on  and  dummy 
specimen  in  place,  there  shall  be  no 
measurable  difference  in  air  flow 
through  the  chamber  stack  with  the 
exhaust  on  or  off. 

(H)  The  diunmy  specimen  which  is 
used  in  the  flux  profile  determination 
shall  be  made  of  1.9  cm  (%  inch)  inor- 
ganic 0.74  g/cm*  (46  lbs/ft*)  nomhial 
density  calcium  silicate  board,  such  as 
Marlnite  I  (see  Figure  7).  It  is  25  cm 
(10  inches)  wide  by  107  cm  (42  inches) 
long  with  2.7  cm  (1-We  Inches)  diame- 
ter holes  centered  on  and  along  the 
centerllne  at  the  10,  20,  30,  40.  50.  60, 
70,  80.  90  cm  locations,  measured  from 
the  wnaTimiiTn  flux  end  of  the  speci- 
men. The  total  heat  flux  transducer 
used  to  determine  the  flux  profile  of 
the  chamber  in  conjunction  with  the 
dummy  specimen  should  be  of  the 
Schmidt-Boelter  type,  having  a  range 
of  0-1.6  watts/cm*  (0-1.32  Btu/ft'  s). 
and  shall  be  calibrated  over  the  oper- 
ating flux  level  range  of  0.10  to  1.5 
watts/cm'  in  accordance  with  the  pro- 
cedure outlined  in  paragraph 
(dK3Kviil)  of  this  section.  The  incom- 
ing cooling  water  flowing  through  the 
Instrument  shaU  be  15-26*  C  (59-77* 
P).  A  high  impedance  voltmeter  with  a 
resolution  of  at  least  0.01  ni.v.  shall  be 
used  to  measure  the  output  of  the 
total  heat  flux  transducer  during  the 
flux  profile  determination.  A  timer 
shall  be  used  for  measiuing  preheat 
and  pilot  contact  time. 

(ill)  Safety  procedures.  The  possibil- 
ity of  a  gas-air  fuel  explosion  in  the 
test  chamber  should  be  recognized. 
Suitable  safeguards  consistent  with 
sound  engineering  practice  should  be 
installed  in  the  panel  fuel  supply 
sjrstem.  These  may  include  one  or 
more  of  the  following  (A)  a  gas  feed 
cut-off  activated  when  the  air  supply 
fails,  (B)  a  fire  sensor  directed  at  the 
panel  surface  that  stops  fuel  flow 
when  the  panel  flame  goes  out,  (C)  a 
commercial  gas  water  heater  or  gas- 
fired  furnace  pilot  bvimer  control 
thermostatic  shut-off  which  is  activat- 
ed when  the  gas  supply  fails  or  other 
siiltable  and  approved  device.  Manual 
reset  is  donsidered  a  desirable  feature 
of  any  safeguard  system  used.  In  view 
of  the  potential  hazard  from  products 
of  combustion,  the  exhaust  system 
must  be  so  designed  and  operated  that 
the  laboratory  environment  is  protect- 
ed from  smoke  and  gas.  The  operator 
should  be  instructed  to  m1n1mi7.e  his 
exposive  to  combustion  products  by 
following  sound  safety  practice,  e.g.. 
insure  exhaust  system  is  working 
properly,  wear  appropriate  clothing  in- 
cluding gloves,  and  so  forth. 


ntOPOSED  RULES 

(Iv)  Test  specimens.  Test  specimens 
intended  for  blowing  applications  shall 
be  blown  into  the  tray.  The  tray  shall 
be  filled  by  blowing  the  insulation 
through  a  commercial  blower  (Note  1) 
using  30.48  m  (100  ft.)  of  nominal  2 
inch  flexible  blower  hose.  The  tray 
shall  be  located  at  the  same  level  as 
the  blowing  machine  on  a  level  floor. 
When  blowing,  the  hose  shall  be 
pointed  10  ±  1  degrees  upward.  The 
bottom  end  of  the  hose  orifice  shall  be 
17.7  cm  (7  inches)  above  the  floor  sur- 
face. When  the  insulation  is  blowing 
at  a  steady  rate,  start  filling  the  tray 
so  that  the  main  stream  of  the  materi- 
al is  falling  over  the  rear  wall:  slowly 
move  backward  maintaining  the 
height  and  direction  of  the  hose  as 
specified.  Continue  filling  the  tray  at 
an  even  rate  until  the  material  faUs 
over  the  front  wall  of  the  tray.  Screed 
the  Insulation  to  the  top  of  the  tray, 
talcing  care  not  to  compact  the  insula- 
tion or  leave  large  voids  in  the  surface 
of  the  material.  Insulation  intended 
for  pouring  applications  shall  be 
poured  into  the  tray  until  the  tray  is 
overfilled  and  then  carefully  screeded 
to  the  top  of  the  tray  talcing  care  not 
to  compact  the  insulation  or  leave 
large  voids  in  the  svirface  of  the  mate- 
rial. Insulation  suitable  for  both  pour- 
ing and  blowing  applications  may  be 
subjected  to  the  entire  test  procedure 
for  each  of  the  Intended  i4>pllcations. 
Three  specimens  per  sample  shall  be 
tested. 

Von  1— Breuer  xnectric  Msnuftcturing 
Company,  Model  98806  has  been  found  to 
be  suitable  for  this  purpose. 

(V)  Radiant  heat  energy  flux  profile 
standardization.  In  a  continuing  pro- 
gram of  tests,  the  flux  profile  shall  be 
determined  not  less  than  once  a  week. 
Where  the  time  interval  between  tests 
is  greater  than  one  week,  the  flux  pro- 
file shall  be  determined  at  the  start  of 
the  test  series. 

(A)  Mount  the  diunmy  specimen  in 
the  mounting  frame  and  attach  the  as- 
sembly to  the  sliding  platform.  With 
the  sliding  platform  out  of  the  cham- 
ber, ignite  the  radiant  panel.  Allow 
the  unit  to  heat  for  1  hour.  The  pilot 
burner  is  off  during  this  determina- 
tion. Adjust  the  fuel  mixture  to  give 
an  air-rich  flame.  Make  fuel  flow  set- 
tings to  bring  the  panel  to  an  apparent 
black  Ixxly  temperature  as  measured 
by  the  radiation  psrrometer,  of  about 
500*  C  (932*  P).  and  the  chamber  tem- 
perature to  about  180*  C  (356*  F). 
When  equilibrium  has  been  estab- 
lished, move  the  specimen  platform 
into  the  chamber.  Allow  0.5  hours  for 
the  closed  chamber  to  equilibrate. 
Measiu^  the  radiant  heat  energy  flux 
level  at  the  40  cm  point  with  the  total 
flux  meter  instnimentation.  This  is 
done  by  inserting  the  flux  meter  in 
the  opening  so  that  its  detecting  plane 
is  0.16-0.32  cm  (Vi«-Vfc  inch)  above  and 
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parallel  to  the  plane  of  the  dummy 
specimen  and  reading  its  output  after 
30  ±  10  seconds.  If  the  level  is  within 
the  limits  specified,  the  flux  profile 
determination  is  started.  If  it  is  not, 
make  the  necessary  adjustments  in 
panel  fuel  flow.  A  suggested  flux  pro- 
file data  log  format  Is  shown  in  Figure 
9. 

(B)  The  test  shall  be  run  imder 
chamber  operating  conditions  which 
give  a  flux  profile  as  shown  in  Figure 
10.  The  radiant  heat  energy  incident 
on  the  dummy  specimen  shall  be  be- 
tween 0.87  and  0.95  W/cm*  (0.77  and 
0.83  Btu/ft»  sec)  at  the  20  cm  point, 
between  0.48  and  0.52  W/cm'  (0.42  and 
0.46  Btu/ft*  sec)  at  the  40  cm  point, 
and  between  0.22  and  0.26  W/cm*  (0.19 
and  0.23  Btu/ft*  sec)  at  the  60  cm 
point.  Insert  the  flux  meter  in  the  10 
cm  opening  following  the  procedure 
given  above.  Read  the  millivolt  output 
at  30  ±  10  seconds  and  proceed  to  the 
20  cm  point.  Repeat  the  10  cm  proce- 
dure. The  30  to  90  cm  flux  levels  are 
determined  in  the  same  maimer.  Fol- 
lowing the  90  cm  measiu^ment,  make 
a  check  reading  at  40  cm:  If  this  is 
within  the  limits  set  forth,  the  test 
chamber  is  in  calibration  and  the  pro- 
file determination  is  completed.  If  not, 
carefully  adjust  fuel  flow,  allow  0.5 
hours  for  equilibrium  and  repeat  the 
procediue.  Plot  the  radiant  heat 
energy  flux  data  as  a  function  of  dis- 
tance along  the  specimen  plane  on  rec- 
tangular coordinate  graph  psitteT. 
Carefully  draw  the  best  smooth  curve 
through  the  daU  points.  This  curve 
will  hereafter  be  referred  to  as  the 
flux  profile  curve. 

(C)  Determine  the  open  chamber  i^ 
parent  black  body  and  chamber  tem- 
peratures that  are  identified  with  the 
standard  flux  profile  by  opening  the 
door  and  moving  the  specimen  plat- 
form out.  Allow  0.5  hours  for  the 
chamber  to  equilibrate.  Read  the  radi- 
ation pyrometer  output  and  record  the 
m?parent  black  body  temperature. 
This  is  the  temperature  setting  that 
can  be  used  in  subsequent  test  work  in 
lieu  of  measiiring  the  radiant  flux  at 

20  cm.  40  cm,  and  60  cm  using  the 
diunmy  specimen.  The  chamber  tem- 
perature also  shall  be  determined 
again  after  0.5  hours  and  is  an  added 
check  on  operating  conditions. 

(vi)  Conditioning.  Test  specimens 
shall  be  conditioned  to  equilibrium  at 

21  ±  3*C  (69.8  ±  5.4*P)  and  a  relative 
humidity  of  50  ±  6  percent  immediate- 
ly prior  to  testing.  A  less  than  1% 
change  in  net  weight  of  the  specimen 
in  two  consecutive  weighings  with  two 
hours  between  each  weighing  consti- 
tutes equilibrium. 

(vll)  Test  Procedure.  (A)  With  the 
sliding  platform  out  of  the  chamber, 
ignite  the  radiant  paneL  Allow  the 
unit  to  heat  for  1  hour.  It  is  recom- 
mended that  a  sheet  of  inorganic  mill- 
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board  be  used  to  oorer  the  openinc 
when  the  hinged  portioo  of  the  front 
panel  is  open  and  the  specimen  plat- 
form is  moved  out  of  the  chamber. 
The  millboard  is  used  to  prevent  heat- 
ing of  the  ap»f*tn»n  and  to  protect  the 
operatm-.  Read  the  panel  apparent 
black  body  temperature  and  the  cham- 
ber temperature.  If  these  tempera- 
tures are  in  agreement  to  within  ±  5*C 
(±  9*F)  with  those  determined  previ- 
ously, during  the  flux  profOe  stand- 
anttsation  procedure,  the  chamber  is 
ready  for  use. 

(B)  Mount  the  specimen  tray  with 
insulation  on  the  sliding  platfbrm  and 
position  with  stud  bolts  (see  Figure 
11).  Ignite  the  pilot  burner,  move  the 
specimen  into  the  chamber,  and  close 
the  door.  Start  the  timer.  After  2  min- 
utes preheat,  with  the  pQot  burner  on 
and  set  so  that  the  flame  is  horisontal 
and  5  cm  above  the  specimen,  taing 
the  pflot  burner  flame  into  contact 
with  the  center  of  the  specimen  at  the 
0  mark.  Leave  the  pilot  burner  flame 
in  contact  with  the  specimen  for  2 
minutes,  or  untfl  all  naming  other 
than  In  the  area  of  the  pilot  burner 
has  ceased,  then  remove  to  a  position 
of  at  least  5  cm  above  the  specimen 
and  leave  burning  imtfl  the  test  is  ter- 
minated. 

(C)  If  the  specimen  does  not  ignite 
within  2  minutes  following  pilot 
burner  flame  application,  the  test  is 
terminated  by  extinguishing  the  pilot 
burner  flame.  For  specimens  that  do 
ignite,  the  test  is  continued  untfl  the 
flame  goes  out.  When  the  test  is  com- 
pleted, the  door  is  opened,  and  the 
specimen  platform  is  pulled  out. 

(D)  Measure  the  distance  burned. 
Le..  the  point  of  farthest  advance  of 
the  flame  front,  to  the  nearest  0.1  cm 
(.03  in.).  Prom  the  flux  profile  curve, 
convert  the  distanrr  to  w/cm*  (Btu/ft* 
sec)  critical  radiant  heat  flux  at  fla- 
meout.  Read  to  two  significant  figures. 
A  suggested  data  log  format  is  shown 
in  Figure  12. 

(E)  Remove  the  specimen  tray  from 
the  moveable  platform.  The  succeed- 
ing test  can  begin  as  soon  as  the  panel 
apparent  black  body  temperature  and 
chamber  temperature  are  verified. 
The  specimen  tray  should  be  at  room 
temperature  iHior  to  insertion  of  the 
next  specimen. 

(viii)  Procedure  for  eaUbration  of  ror 
diation  inMtrumentation.-4.A)  CaU- 
braU  pifrometer.  (Calibrate  the  radi- 
ation pyrometer  by  means  of  a  convoi- 
timial  black  body  enclosure  placed 
within  a  furnace  and  maintained  at 
uniform  temperatures  of  490.  500.  and 
510*  C  (914.  932.  and  950*  F).  The 
black  body  enclosure  may  consist  of  a 
closed  chromel  metal  cylinder  with  a 
small  sight  hole  in  one  end.  Sight  the 
radiation  pyrometer  upon  the  opposite 
end  of  the  cylinder  where  a  thermo- 
couple Indicates  the  Mack  body  tem- 
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perature.  Plaoe  the  thermocouple 
within  a  drilled  hole  and  in  good  ther- 
mal contact  with  the  black  body. 
When  the  black  body  enclosure  has 
reached  the  appropriate  temperature 
equilibrium,  read  the  output  of  the  ra- 
dlatkm  pyrometer.  Repeat  for  each 
temperature. 

(B)  Total  heat  flux  meter.  The  total 
flux  meter  shall  be  calilirated  by  the 
NBS.  (Direct  request  for  siich  calibra- 
tion services  to  the:  Radiometric  Phy»- 
k»  Division.  Code  534.  National 
Bureau  of  Standards  (NBS).  Washing- 
ton. E>C  30234).  or  alternatively,  its 
calibration  shall  be  developed  by 
transfer  calibration  methods  with  an 
NBS  calibrated  flux  meter.  This  latter 
calibration  shall  make  use  of  the  radi- 
ant panel  tester  as  the  heat  source. 
Measurements  shall  be  made  at  each 
of  the  nine  dummy  specimen  positions 
and  the  mean  value  of  these  results 
shaU  constitute  the  final  calibratlcm. 
It  is  recommended  that  each  labora- 
tory »"•«"«•**"  a  dedicated  calibrated 
reference  flux  meter  against  which 
cme  or  more  working  flux  meters  can 
be  compared  as  needed.  The  working 
flux  meters  should  be  calibrated  ac- 
cording to  this  procedure  at  least  once 
per  year. 

(4)  T^etf  vrocedure*  for  rmoiderino 
combustion.  Smoldering  combustion 
shaU  be  determined  in  accordance 
with  the  following  test  procedure.  Pre- 
pare the  insulation  to  be  tested  by  fol- 
lowing the  test  method  for  settled  den- 
sity at  paragraph  (dX  1)  of  this  section. 

(i)  Apparatus.  (A)  The  specimen 
holder  shall  be  an  open-top  20  ±0.2  cm 
njfn±M  in.)  square  box.  10±0.2  cm 
(3>l±.08  in.)  in  height,  fabricated 
from  a  single  piece  of  0.61±0.88  mm 
thk:k  (24  XJB.  Standard  gauge)  stain- 
leas  steel  sheet  with  the  vertical  edges 
of  the  box  overlapped,  not  to  exceed  7 
mm  (.38  in.)  In  seam  width,  and  sol- 
dered so  as  to  be  watertight.  The 
specimen  holder  during  test  use  shaU 
rest  upon  a  pad  of  unfaoed  glass  fiber- 
board  or  equivalent  having  dimenstcms 
equal  to  or  greater  than  those  of  the 
bottom  of  the  specimen  holder.  The 
unfaoed  glass  flberboard  shall  be  ap- 
proximately 2.5  cm  (1  in.)  thick  with  a 
thermal  conductivity  of  0.30±0.05  cal 
(g)/hr  cm*  'C/cm  (0.24 ±0.04  Btu/hr 
fl»  -F/in)  at  23.9*  C  (75*  F). 

(B)  Ignition  source.  The  Ignition 
source  shall  be  a  cigarette  without 
Oiter  tip  made  frcMn  natural  tobacco. 
8S±2  mm  (3.34±.08  in)  long  with  a  to- 
bacco parking  density  of  0.270  ±0.030 
g/cm*  (16.8±1.24  lb/ft*)  and  a  total 
wd^t  of  1.1±0.1  gm  (0.0024  lb). 

(C)  Balance.  A  balance  of  1  kg  (2.305 
lb)  capacity,  accurate  at  least  to  0.1  g 
(0.0002  lb),  is  required. 

(D)  Test  area.  The  test  area  shall  be 
draft-protected  and  equipped  with  a 
suitable  system  for  exhausting  smoke 
and/or    noxious    gases    produced    by 


testing.  Air  velocities  as  measured  by  a 
hot  wire  anemometer  in  the  vicinity  of 
the  surface  of  the  specimen  shall  not 
exceed  0.b  m/sec  (9.83  ft/sec).  The  test 
area  shall  be  at  21  ±3*  C  (80.8±5.4*  P) 
and  50±5  percent  relative  humidity  at 
the  time  the  test  begins. 

(ii)  Test  procedure.  (A)  Specimens 
and  cigarettes  shall  be  conditioned  in 
air  at  a  temperature  of  21±3*C 
(69J-5.4'F)  and  a  relative  humidity 
of  50±5  percent  to  equilibrium  prior 
to  test.  A  change  of  less  than  1%  in 
net  weight  of  the  specimen  in  two  con- 
secutive weighings  with  two  hours  be- 
tween each  weighing  constitutes  equi- 
librium. Cigarettes  shall  be  removed 
from  any  packaging  and  exposed  in  a 
suitable  manner  to  permit  free  move- 
ment of  air  around  them  during  condi- 
tioning. Calculate  the  weight  of  mate- 
rial necessary  to  fill  the  holder 
(volume  4.000  cm*  or  0.14  ft*)  at  the 
settled  density  as  determined  in  para- 
graph (dKl)  of  this  section.  The  mate- 
rial shall  be  blown,  ocmibed.  or  other- 
wise mixed  to  remove  lumps  and  shall 
be  loaded  uniformly  into  each  speci- 
men holder,  level  and  flush  to  the  top 
of  the  holder.  The  weight  of  each 
specimen  shall  be  measured  to  the 
nearest  0.2  g  (0.007  oc)  or  less  by 
weighing  the  holder  before  and  after 
filling.  If  the  weight  of  the  specimen  is 
less  than  that  calculated,  the  loaded 
holder  shall  be  dropped  from  a  height 
no  greater  than  7.6  cm.  (3  in)  onto  a 
hard  flat  surface  and  additional  mate- 
rial added  up  to  the  top  edge  of  the 
holder.  This  process  shall  be  repeated 
until  the  calculated  weight  of  material 
has  been  added  and  completely  Alls 
the  holder.  With  the  specimen  in  the 
holder  and  placed  on  the  insulated 
pad.  a  rod  of  8  mm  (.31  in)  diameter 
with  a  pointed  end  shall  l>e  inserted 
vertically  into  the  approximate  center 
of  the  material  being  tested  and  with- 
drawn to  form  an  appropriate  cavity 
for  the  ignition  source,  such  that  the 
cigarette  fits  snugly  and  maintains 
uniform  contact  with  the  specimen.  A 
well  lit  cigarette,  burned  not  more 
than  8  mm  (0.31  in.),  shall  be  Inserted 
in  the  formed  cavity,  with  the  lit  end 
upward  and  flush  with  the  specimen 
surface.  Burning  of  the  cigarette  and 
specimen  shall  be  aUowed  to  proceed 
undisturbed  in  the  test  area  for  at 
least  2  hours  or  untU  the  smoldering  is 
no  longer  progressing,  Whichever 
period  is  longer. 

(B)  After  completion  of  burning  and 
after  the  holder  has  cooled  down  to 
approximately  room  temperature,  the 
specimen  holder  with  its  material  resi- 
due shall  be  weired,  at  least  to  the 
nearest  0.1  g  (0.0035  as),  and  the  per- 
cent weight  loss  of  the  original  speci- 
men calculated.  The  weight  of  the 
cigarette  residue  is  ignored  in  this  cal- 
culation. (That  is.  the  weight  of  the 
cigarette    residue    is    not   subtracted 


fran  the  net  weight  of  the  q^edmen 
holder's  contents  at  the  conclusion  of 
the  test.) 

(C)  Three  specimens  per  sample 
shall  be  tested. 

(5)  Test  method  for  flame  resistance 
permanency  [Reserved] 

(6)  Test  method  for  starch.  (1)  Make  a 
1.3  litre  stock  solution  of  iodine  (1.)  by 
dissolvbig  0.13  gm  of  It  in  a  solution  of 
2.6  gm  of  potassium  iodide  (KI)  in  5 
ml  of  water  and  diluting  to  100  mL 
Dilute  a  portion  of  this  to  a  pale 
yellow  color  by  mixing  1  volume  of 
stock  solution  with  nine  volumes  of 
water  each  time  a  test  for  starch  is 
made. 

(U)  BoU  0.5  of  the  insulation  to  be 
tested  for  several  minutes  with  10  ml 
of  water.  Filter,  cooling  the  filtrate, 
and  add  one  drop  of  iodine  solution  to 
the  filtrate.  Observe  the  color.  A  blue 
coloration  is  conclusive  evidence  of  the 
presence  of  starch  in  the  test  speci- 
men. 

(7)  Test  method  for  moisture  absorp- 
tion—(.1)  Apparatus.  The  test  sample 
container  shall  be  30cm  x  20cm  x 
12.7cm  (8  inches  square  by  5  inches 
deep). 

(11)  Follow  the  test  method  for  set- 
Ued  density  at  paragraph  (dXl)  of  this 
section  from  the  beginning  through 
the  5-minute  shaking. 

(ill)  Condition  the  test  specimen  at 
50  ±  2  percent  relative  humidity  and 
48.9'C  (120*F)  to  constant  weight,  and 
record  this  first  weight.  Then  increase 
the  relative  humidity  to  90  ±  2  percent 
relative  humidity,  malntJiin  for  24 
hours,  weigh  again,  and  record  this 
second  weight. 

(iv)  Ascertain  whether  the  second 
weight  is  greater  than  107  percent  of 
the  first  weight. 

(8)  Test  method  for  odor  emission.— 
(1)  Apparatus.  Stainless  steel  or  glass 
containers  with  all  metallic  lids,  con- 
tainers and  lids  to  produce  no  (xlor  of 
their  own. 

(ii)  Soak  a  50  gm  test  specimen  in 
distilled  water  at  a  temperature  of 
65*C  (150'F)  for  30  minutes  In  a  closed 
container. 

(ill)  Then  have  a  panel  of  five  per- 
sons with  normal  odor  perception  ex- 
amine the  test  specimen  for  odor  using 
the  following  questions: 

(A)  Was  there  an  odor? 

(B)  If  yea.  was  the  odor  objecticm- 
able,  pleasant  or  otherwise? 

(C)  If  objectionable,  was  the  odor 
weak,  strong  or  very  strong? 

(Iv)  The  test  spedmen  shall  be  deter- 
mined to  have  an  objectionable  odor  if 
a  majority  of  the  panel  finds  an  objec- 
tionable odor  which  is  strong  or  very 
stnmg. 

(9)  Test  procedures  for  corrosiveness. 
Determination  of  corrosiveness  shall 
be  in  aoeordanoe  with  the  following 
test  mocedure: 


(I)  Apparatus  and  materials.  (A)  Hu- 
midity chamber.  A  forced-air  himiidlty 
chamber'  capable  of  maintaining 
48.9±1.7*C  (120±3*F)  and  07  ±  1.5 
percent  relative  humdity. 

(B)  Crystallizing  dishes.  Six.  glass. 
90  mm  (3.54  in.)  diameter  by  50  mm 
(1.9  in.)  height. 

(C)  Test  coupons:  Two  each.  50.8  by 
50.8  by  50.8  mm  (2  by  2  in.)  by  0.076 
mm  (0.003  in.)  thick  metal  free  of 
tears,  punctures,  or  crimps  as  follows: 

3003  bare  aluminum,  sero  temper. 

ASTM  B  152.  type  ETP.  Cabra  No. 
110  soft  copper. 

Low  carbon,  commercial  quality, 
cold  rolled,  less  than  80  carbon  con- 
tent, shim  steeL 

(D)  Test  vedmens:  Six  test  sped- 
mens  of  insulation  shall  be  used  for 
one  test.  Each  q;>ecimen  shall  weigh  20 
g  (0.7  OS).  Prepare  the  insulation  to  be 
tested  by  following  the  test  method 
for  settled  density  at  paragraph  (dKl) 
of  this  section. 

(II)  Procedure,  The  metal  coupons 
shall  be  deaned  by  the  following 
method:*  At  no  time  during  the  fabri- 
cation, deanlng  or  testing,  shall  the 
metal  coupons  be  touched  by  ungloved 
hands.  All  chemicals  tised  shall  be  of 
certlfled  American  Chemical  Sodety 
reagent  grade  or  better,  free  from  oily 
residues  and  other  contaminants. 
Water  shaU  be  distilled  or  deionlzed 
water.  Handle  cleaned  coupons  only 
with  dean  forceps.  Clean  copper  cou- 
pons until  completely  free  of  water- 
breaks.  A  water-break  is  defined  as  a 
break,  separation,  beading  or  retrac- 

•iCnc  has  determined  the  following 
method  to  be  suitable  for  desnlng  presently 
available  metal  coiipons  to  a  water-break 
fireecriterion.  Because  protective  coatlngi 
used  with  the  coupons  may  cbange  In  tlie 
future,  other  deanlnc  steps  may  be  neoes- 
asry  in  order  to  meet  the  water-break  free 
criterion;  liowever,  the  physical  Integrity  of 
the  coupons  must  not  be  Impaired. 
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tlon  of  the  water  film  as  the  coupon  is 
held  verticaUy  after  wetUng.  The 
water  film  should  become  gradually 
thinner  at  the  top  and  heavier  at  the 
bottom.  Immerse  the  coupons  in  re- 
fluxing  or  boiUng  1,1,1-trichloroethane 
(TCE)  for  2  hoiirs  or  by  ultrasonic 
deaning  in  TCTE  for  12  minutes,  mini- 
mum. Rinse  coupons  with  fresh  TCE 
twice.  Air  dry.  Rinse  with  water.  In- 
spect for  water-break  free  surface.  Hot 
air  dry. 

Clean  steel  coupons  until  completely 
free  of  water-breaks.  Immerse  the  cou- 
pons in  room  temperature  TC7E  for  15 
minutes  with  agitation.  Rinse  coupons 
with  fresh  TCE  twice.  Air  dry.  Im- 
merse the  coupons  in  5  percent  by 
weight  aqueous  sodium  hydroxide  at 
60*C  for  15  minutes  with  occasional 
agitation.  Rinse  with  water  untU  no 
residual  caustic  is  present.  Immerse 
the  coupons  in  refluxing  or  boiling 
ethanol  for  5  minutes.  Rinse  coupons 
in  fresh,  room  temperatiu^  ethanol 
twice.  Rinse  with  water  and  inspect 
for  a  water-break  free  surface.  Rinse 
with  fresh  ethanol  and  air  dry. 

Clean  alimilnum  coupons  until  com- 
pletely free  of  water-breaks.  Immerse 
the  coupons  with  occasional  agitation 
in  room  temperature  TCE  for  15  min- 
utes, followed  by  rinsing  coupons  with 
fresh  TCE  twice.  Air  dry.  Immerse  the 
coupons  for  one  minute  in  1.42  apedflc 
gravity  nitric  add.  Rinse  with  water 
imtil  no  residtial  add  is  present.  In- 
spect for  water-break  free  surface.  Hot 
air  dry. 

Specimens  of  cellulosic  insulation 
submitted  for  testing  shall  be  blown, 
combed,  or  otherwise  mixed  to  reason- 
ably assure  homogeneity  in  the  cellu- 
losic insulation  test  spedmens. 

Before  presaturating  each  20  g  (0.7 
OK)  test  specimen,  subdivide  it  into  two 
lOg  portions.  The  quantity  of  distilled 
water  to  be  used  for  each  lOg  (.35  os) 
portion  shall  be  determined  using  the 
following  formula: 


or 


Presaturate  each  lOg  (.35  oe)  portion 
with  the  determined  amount  of  water. 
Place  one  presaturated  lOg  (.35  as) 
pmtion  taito  a  crystallizing  dish,  tamp 
levd  using  the  bottom  of  a  dean  suit- 
ably sized  glass  beaker.  Place  a  metal 
ooup(m  (mto  the  presaturated  insula- 


40 
settled  density 
Kg/m3 


75 


2.5 

settled  density 
lbs/ft3 


X  75 


tlon  portion  and  cmter  it  in  a  horizon- 
tal plane.  Plaoe  the  other  presaturated 
lOg  (.85  OS)  portion  into  the  crystalliz- 
ing (Ush  on  the  metal  coupon  and 
tamp  the  oonuxxlte  spedmen  (metal 
coupon  plus  saturated  insulatlm  in 
the  crystallizing  dish)  to  assure  an 
even  distribution  of  this  matolal  and 
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to  aasure  good  contact  of  the  inculA- 
Uon  with  the  metal. 

Do  not  cover  the  crystAllizinff  dish. 
(Care  should  be  taken  to  avoid  evapo- 
ration from  the  composite  specimen 
while  it  Is  being  prepared  until  it  Is 
placed  in  the  humidity  chamber.)  If 
dripping  occurs  in  the  chamber,  posi- 
tion a  drip  guard  in  the  chamber  to 
divert  condensation  to  the  chamber 
floor.  Repeat  the  above  for  the  other 
metal  coupons.  Place  all  six  composite 
specimens  into  the  humidity  chamber. 
The  chamber  shall  be  preconditioned 
to  48.9  ±  1.7'C  (120  ±  3*P)  and  97  ± 
lA  percent  relative  humidity.  The 
specimens  shall  remain  in  the  cham- 
ber for  336  ±  4  hoOrs.  (Keep  openings 
of  the  chamber  door  to  a  minimum 
while  placing  composite  specimens  in 
and  removing  them  from  the  cham- 
ber.) 

Upon  completion  of  the  test  disas- 
semble the  composite  specimens. 
Thoroughly  wash  the  metal  coupons 
under  ninning  water  and  lightly  brush 
them  using  a  nylon  bristle  brush  or 
equivalent  to  remove  loose  corrosion 
products.  Remove  the  remaining  cor- 
rosion products  from  the  metal  cou- 
pons by  cleaning  them  in  accordance 
with  recommended  practices  identified 
in  ASTM  Ol— Standard  Recommend- 
ed Practice  for  Preparing.  Cleaning, 
and  Evaluation  Corrosion  Test  Speci- 
mens. 

After  cleaning,  examine  the  metal 
coupons  over  a  40-w  appliance  light 
bulb  for  perforation. 

(ill)  A^oncorro*<t>en«««.  Noncorrosive- 
ness  shall  be  determined  by  the  ab- 
sence of  any  perforations,  excluding 
notches  which  extend  into  the  coupon 
1  mm  or  less  from  any  edge,  when  the 
coupons  are  observed  over  a  40-w  ap- 
pliance light  bulb. 

(10)  Test  method  for  funffi  resistance. 
(i)  PoUow  MIL-STD-810.  method  508. 
except  that  spore  sxispensions  shall  be 
prepared  using  distilled  water  and  that 
the  core  of  %  inch  regular  gypsimi 
wallboard  shall  be  used  as  the  control. 

(11)  Examine  the  test  samples  of  in- 
sulAtlon  and  the  control  at  40X  magni- 
fication for  evidence  of  fungal  growth. 

(ill)  Ascertain  whether  any  of  the 
test  samples  show  more  fungal  growth 
than  the  control. 
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i4M.804    Standards  for  looM-fUl  nineral 
fiber  insulatloR. 

(a)  Scope.  This  section  applies  to 
Class  A  loose-fill  mineral  fiber  thermal 
insulation  and  Class  B  loose-fill  miner- 
al fiber  thermal  insulation. 

(b)  Ddinition*.  (1)  "Loose-fUl  miner- 
al fiber  insulation"  means  insulation 
composed  of  mineral  substances  such 
as  slac,  rode  or  glass,  suitable  for 
pneumatic  or  poured  i4>pllcation. 

(2)  "Class  A"  loose-fill  mineral  fiber 
insulation  is  mineral  fiber  that  has  a 
weight  loss  on  ii^iition  of  no  greater 
than  one  percent  "Class  B"  is  mineral 
fiber  having  a  weight  loss  on  ignition 
greater  than  one  percent  but  less  than 
or  equal  to  12  percent. 

(3)  "ASTM  C  553"  means  ASTM 
Standard  Specification  for  Mineral 
Fiber  Blanket  and  Felt  Insiilation  (In- 
dustrial Type). 

(4)  "ASTM  C  687"  means  Standard 
Recommended  Practice  for  Determi- 
nation of  the  Thermal  Resistance  of 
Low  Density  Fibrous  Loose-fill  Type 
Building  Insulation. 

(c)  Phyticai  reQuiremenU—i\) 
Design  density.  The  design  density  of 
loose-fill  mineral  fiber  insulation  to  be 
used  in  computing  the  coverage  chart 
(Table  II)  shall  be  determined  in  ac- 
cordance with  the  method  specified  in 
paragraph  (dKl)  of  this  section. 

(2)  Thermal  resistance.  The  thermal 
resistance  (R-value)  of  loose-fill  miner- 
al fiber  to  be  used  in  computing  the 
coverage  chart  (Table  II)  shall  be  de- 
termined in  accordance  with  the  test 
method  specified  in  paragr^h  (dK2) 
of  this  section.  The  R-value  for  any 
given  sample  of  loose-fill  mineral  fiber 
insulation  shall  not  average  more  than 
five  percent  below  the  listed  R-value 
for  any  loose-fill  insulation. 

(3)  Fire  safety— <l)  Weight  loss  on  ig- 
nition. The  weight  loss  on  ignition  of 
Class  A  loose-fiU  mineral  fiber  insula- 
tion shall  be  no  greater  than  one  per- 
cent. The  weight  loss  on  ignition  of 
Class  B  loose-fill  mineral  fiber  insula- 
tion shall  be  no  greater  than  12  per- 
cent. This  shall  be  verified  by  testing 
in  accordance  with  the  test  method  de- 
scribed in  paragraph  (dX3)  of  this  sec- 
tion. 


(U)  Critical  radiarU  flux.  The  critical 
radiant  fiux  of  loose-fill  mineral  fiber 
insulation  shall  be  no  less  than  0.12 
Watts/cm*.  This  shall  be  verified  by 
testing  in  accordance  with  the  test 
method  described  in  paragraph  (dK3) 
of  this  section. 

(iii)  Smoldering  combustion.  Loose- 
fill  mineral  fiber  insulation  shall  not 
flame  or  show  a  weight  loss  greater 
than  15  percent  of  the  initial  weight 
when  tested  in  accordance  with  the 
test  method  described  in  paragraph 
(dK4)  of  this  section. 

(4)  Moisture  adsorptUm.  The  mois- 
ture adsorbed  by  loose-fill  mineral 
fiber  insulation  from  exposure  to  hu- 
midity shall  be  no  greater  than  five 
percent  by  weight  when  tested  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragn4>h  (dX6)  of  this  sec- 
tion. 

(5)  Odor  emission.  Loose-fill  mineral 
fiber  insulation  shall  not  have  a  de- 
tectable odor  which  could  be  found  ob- 
jectionable by  testing  in  accordance 
with  the  test  method  described  in 
paragraph  (dK7)  of  this  section. 

(6)  Corrosix>eness.  Under  conditions 
specified  in  paragraph  (dK8)  of  this 
section,  loose-fill  mineral  fiber  insula- 
tion shall  cause  no  greater  corrosion 
of  metal  than  sterile  cotton  when 
tested  in  accordance  with  the  test 
method  described  in  paragraph  (dK8) 
of  this  section. 

(7)  Fungi  resistance.  Loose-fill  min- 
eral fiber  insulation  shall  show  no 
more  fungal  growth  than  the  control 
material  would  show  by  testing  in  ac- 
cordance with  paragn4>h  (dK9)  of  this 
section. 

(8)  Markirig.  Each  bag  of  insulation 
shall  be  marked  with  the  following  in- 
formation: 

(i)  Name  of  manufacturer. 

(ii)  Recommended  method  of  appli- 
cation (blowing  or  pouring). 

(ill)  Minimum  net  weight  of  insula- 
tion. 

(iv)  Table  II  filled  in  to  show  manu- 
facturer's recommended  insulation 
thickness  and  maximum  coverage  per 
bag  for  specified  thermal  resistance 
values. 

Where  the  insulation  is  intended  for 
mjpUcation  by  either  blowing  or  poiir- 
ing.  the  bag  shall  have  a  separate  cov- 
erage chart  for  each  type  of  implica- 
tion. 


Signed 


Figure  1{^  Inaulation  Radiant  Panal ^Teat  Data  Log  Format 
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(V)  The  following  warning: 

Clearance  around  heat  sources:  Re- 
cessed lights  and  certain  electrical  de- 
vices require  clearances  from  insula- 
tion material.  Do  not  install  within 
three  inches  of  these  devices. 

Skin  irritation:  Dxiring  installation, 
insulation  material  can  cause  some 
local  skin  irriUtion;  protect  skin  by 
wearing  loose  clothing,  including 
gloves.  Wash  work  clothing  separately 
from  other  clothing. 

Eye  and  lung  protection:  To  prevent 
irritation  to  eyes  and  lungs  from  fibers 
which  may  become  airborne  during  in- 
stallation, a  dust  mask  and  goggles  are 
suggested. 

(d)  Test  methods— (1)  Test  method 
for  design  density.  [Reserved] 

(2)  Test  method  for  thermal  resis- 
tance, (i)  Perform  all  testing  at  a  mean 
temperature  of  23.9*C  (75'P). 

(11)  Prepare  the  insulation  to  be 
tested  by  following  the  test  method 
for  design  density  at  paragraph  (d)  (1) 
of  this  section. 

(ill)  E>etennlne  the  thermal  conduc- 
tance of  four  samples  in  accordance 
with  either  ASTM  C  177,  C  518  or  C 
236.  In  case  of  a  question.  ASTM  C  177 
shall  be  used  to  determine  the  thermal 
conductance  of  the  standard  reference 
material  used  to  calibrate  the  C  518  or 
C  236  apparatus.  Alternatively.  ASTM 
C  687  may  be  used  except  that  density 
shall  be  determined  in  accordance 
with  paragraph  (dKl)  of  this  section. 

(iv)  Calculate  the  thermal  resistance 
(R-value)  of  each  sample  by  taking  the 
reciprocal  of  each  sample's  thermal 
conductance. 

(V)  Calculate  the  arithmetic  average 
of  the  Rvalues  of  the  four  samples. 
This  arithmetic  average  is  the  thermal 
resistance  (R-value)  of  the  loose-fill 
mineral  fiber  insulation  which  has 
been  tested. 

(3)  Test  method  for  weight  loss  on  ig- 
nition. (1)  Heat  insulation  specimen  in 
an  oven  at  104*  C  (220*  F)  for  30  min- 
utes to  remove  moisture. 

(11)  Place  a  10.00  gm  specimen  In  a 
porcelain  crucible  of  known  weight. 
Place  the  crucible  in  a  cool  muffle  fur- 
nace and  heat  at  427'  C  (800*  F)  for 
two  hours. 

(ill)  Remove  the  crucible  from  the 
furnace  and  cool  to  room  temperature. 
Weigh  the  crucible  containing  the 
specimen  and  deduct  the  tare  weight 
of  the  crucible. 

(Iv)  Ascertain  whether  the  specimen 
weighs  less  than  99.0  percent  of  the 
weight  determined  in  paragr^h  (B)  if 
it  is  C\&88  A  loose-fill  mineral  fiber  in- 
sulation. Ascertain  whether  it  weighs 
less  than  88.0  percent  if  It  is  Class  B 
Insulation. 

(4)  7e<f  method  for  critical  radiant 
flux.  See  S45^.803(dK3).  Perform  the 
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test  at  the  design  density  as  deter- 
mined In  S  456.804<dKl). 

(6)  Test  method  for  smoldering  com- 
bustiOTL  See  S  456.803(dX4).  Perform 
the  test  at  the  design  density  as  deter- 
mined in  9  456.804(dK  1 ). 

(6)  Test  method  for  moisture  adsorp- 
tion. Moisture  adsorption  shall  be  de- 
termined in  accordance  with  the  test 
method  specified  in  ASTM  C  553. 

(7)  Test  method  for  odor  emission.  (1) 
Apparatus.  Stainless  steel  or  glass  con- 
tainers with  all  metallic  lids,  contain- 
ers and  lids  to  produce  no  odor  or 
their  own. 

(11)  Soak  a  50  gm  test  specimen  in 
distilled  water  at  a  temperatiire  of  65* 
C  (150*  F)  for  30  minutes  in  a  closed 
container. 

(ill)  Have  a  panel  of  five  persons 
with  normal  odor  perception  examine 
the  test  specimen  for  odor  using  the 
following  questions: 

(A)  Was  there  an  odor? 

(B)  If  so,  was  the  odor  objectionable, 
pleasant  or  otherwise? 

(C)  If  objectionable,  was  the  odor 
weak,  strong  or  very  strong? 

(iv)  The  test  specimen  shall  be  deter- 
mined to  have  an  objectionable  odor  if 
a  majority  of  the  panel  finds  an  objec- 
tionable odor  which  is  strong  or  very 
strong. 

(8)  Test  method  for  corrosiveness. 
Perform  this  test  at  the  design  density 
as  determined  in  S  456.804(dKl). 

(I)  Apparatus  and  materials.  (A)  Hu- 
midity chamber  capable  of  maintain- 
ing 49' ±1*  C  (120* ±3*  F)  and  a  relative 
humidity  of  95  ±3  percent. 

(B)  Two  steel  plates,  2.54  by  10.2  cm 
(1  X  4  in.)  and  .51  mm  (.020  inches) 
thick,  bright  No.  2  finish,  cold  rolled 
strip  steel,  quarter  hard,  temper  No.  3. 

(C)  Pour  woven  wire  screens.  3.8  x 
11.4  cm  (1.5  X  4.5  inch),  1.1  cm  (%• 
inch)  open  square  grid,  made  of  1.6 
mm  (0.63  inch)  wire.  304  stainless 
steeL 

(D)  Four  No.  12  rubber  bands. 

(E)  Two  pieces  of  sterile  cotton.  3.8 
X  11.4  cm. 

(II)  Preparation.  Prepare  two  insula- 
tion spedmens,  each  3.8  x  11.4  cm  (1.5 
X  4.5  inch)  by  12.7  m  (0.5  inch)  thick 
when  compressed  against  the  metal 
test  plates  as  described  in  the  subpara- 
gr^h  below.  Clean  the  steel  plates 
until  completely  free  of  water  breaks 
by  vi4>or  degreaslng  for  five  minutes 
f  oUowed  by  bathing  them  In  hot  caus- 
tic bath  of  15  percent  KOH  solution 
for  15  minutes.  Rinse  the  plates  thor- 
oughly in  distilled  water  and  immedi- 
ately dry.  Solvent  extract  the  sterile 
cotton  in  ACS  reagent  grade  acetone 
for  48  hours  and  vacuum  dry  at  low 
heat. 

(ill)  Place  one  steel  plate  between 
the  two  insulation  specimens,  com- 
press between  two  wire  screens,  and 
secure  with  a  rubber  band  at  each  encL 
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(iv)  Place  the  other  steel  plmte  be- 
tween the  pieces  of  cotton  and  secure 
as  in  the  preceding  paragraph. 

(V)  Vertically  suspend  both  the  insu- 
lation-covered and  cotton-covered 
plates  in  the  humidity  chamber  and 
maintain  at  49*±1*  C  (120*±3*  F)  and 
95  ±3  percent  relative  humidity  for 
168±4  hours. 

(vi)  Upon  completion  of  these  proce- 
dures, remove  both  steel  plates  and  as- 
certain whether  the  plate  which  had 
been  insulation  covered  shows  more 
corrosion  that  the  plate  which  had 
been  cotton  covered. 

(9)  Test  method  for  fungi  resistance. 
(1)  Follow  MIL-STD-810,  method  508. 
except  that  spore  suspension  shall  be 
prepared  using  distilled  water  and  that 
the  core  of  Vi  inch  regular  gypsum 
wallboard  shall  be  used  as  the  controL 

(11)  Examine  the  test  samples  of  in- 
sulation and  the  control  at  40Z  magni- 
fication for  evidence  of  fungal  growth. 

(ill)  Ascertain  whether  any  of  the 
test  samples  show  more  fungal  growth 
than  the  controL 

S  456.805    Standards    for    Mlncnl    Fiber 
Blanket  and  Batt  Thermal  InsiiiatioB 

(a)  Scope.  This  section  m^plies  to 
mineral  fiber  blanket  and  batt  ther- 
mal insulation. 

(b)  Classification.  Two  types  of  min- 
eral fiber  blanket  and  batt  insulation 
are  defined.  They  are 

Type  /—Blankets  and  batts  with  no 
membrane  covering 

Type  //—Blankets  and  batts  with  a 
reflective  or  non-reflective  membrane 
covering  on  one  principal  face. 

(c)  Applications.  Mineral  fiber  blan- 
ket and  batt  thermal  insulation  is  suit- 
able for  the  following  areas  of  appUcar 
tion: 

(1)  Open  attic  floors; 
<2)  Enclosed  spaces; 

(3)  Ceilings  of  unheated  basonents 
and  crawl  spaces. 

(d)  Definitions.  (1)  "Mineral  fiber 
blanket  and  batt  thermal  insulation" 
means  flexibile  units  ccnnpoeed  of 
felted  inorganic  fibers  in  rolls  or 
strips,  with  or  without  attached  mem- 
brane  coverings. 

(2)  "ASTM  C  553"  means  ASTM 
Standard  Specification  for  Mineral 
Fiber  Blanket  and  Felt  Insulation. 

(3)  "ASTM  C  653  means  ASTM 
Method  for  Determlnition  of  the 
Thermal  Resistance  of  Low-Density 
Mineral  Fiber  Blanket-Type  Building 
Insulatibn. 

(e)  Physical  Reguirements—il)  Ther- 
mal resistance.  The  R-value  for  any 
given  sample  of  mineral  fiber  blanket 
and  batt  thermal  Insulation  shall  not 
be  more  than  five  percent  below  the 
arithmetic  average  of  the  R-values  of 
four  specimens  tested  in  accordance 
with  the  test  method  described  in 
paragn4>h  (fXl)  of  this  section. 
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(3)  Fire  $€ifet»-<i)  CHtical  radiant 
flux.  The  critical  radiant  flux  of  Type 
I  and  n  mineral  flber  blanket  and  batt 
thermal  insulation  shall  be  not  less 
than  0.12  watts/cm'.  This  shall  be 
verified  by  testing  in  accordance  with 
the  test  method  described  in 
f4ii«.803(dK3). 

(ii)  Smoldering  combustion.  Mineral 
fiber  blanket  and  batt  thermal  insula- 
tion (both  types  I  and  II)  shall  not 
flame  or  show  a  weight  loss  greater 
than  15  percent  of  the  initial  weight 
when  tested  in  accordance  with 
|456.803(dK4). 

(3)  Vai>or  permeance.  (1)  Vapor  re- 
sistnat  membrane  coverings  on  miner- 
al fiber  blanket  and  batt  thermal  insu- 
lation shall  have  a  vapor  permeance  of 
not  more  than  1.0  perm.  This  shall  be 
verified  by  testing  in  accordance  with 
the  test  method  described  in  para- 
graph (f  K4)  of  this  section. 

(ii)  Vapor  permeable  membrane  co- 
verings on  mineral  fiber  blanket  and 
batt  thermal  Insulation  shall  have  a 
vapor  permeance  of  not  less  than  five 
perms.  This  shall  be  verified  by  testing 
in  accordance  with  the  method  de- 
scribed In  paragraph  (f)<4)  of  this 
secton. 

(4)  Dimeruional  data—<\)  Thickness. 
The  thickness  of  mineral  fiber  blanket 
and  batt  thermal  insulation  shall  be 
not  less  than  that  required  to  provide 
the  thermal  resistance  value  specified. 

(11)  Tolerajices.  The  dimensional  tol- 
erance on  a  specified  length  of  mineral 
fiber  blanket  or  batt  thermal  insula- 
tion shall  be  12.7  mm  (0.5  inch)  for 
blankets  254  cm  (100  inches)  or 
shorter,  and  0.5  percent  for  blankets 
longer  than  254  cm.  The  tolerance  on 
a  specified  width  shall  be  12.7  mm  (0.5 
inch). 

(5)  Moisture  adsorption.  The  mois- 
ture adsorbed  by  mineral  fiber  blanket 
and  batt  thermal  Insulation  from  ex- 
posure to  humidity  shall  be  no  greater 
than  five  percent  by  weight  when 
tested  in  accordance  with  the  test 
method  described  in  paragraph  (fX5) 
of  this  section. 

(6)  Odor  emission.  Mineral  fiber 
blanket  and  batt  thermal  insulation 
shall  not  have  a  detectable  odor  which 
would  be  found  objectionable  by  test- 
ing in  accordance  with  the  test 
method  described  in  pararaph  (fK8)  of 
this  section. 

(7)  Corrosiveness.  Under  oxiditlons 
specified  In  paragraph  (fK7)  of  this 
section  mineral  fiber  blanket  and  batt 
thermal  insulation  shall  cause  no 
greater  corrosion  of  metal  than  sterile 
cotton.  This  shall  be  verified  by  test- 
ing in  accordance  with  the  test 
method  specified  in  paragraph  (fK7) 
of  this  section. 

(8)  Funffi-resistance.  Mineral  fiber 
blanket  and  batt  thermal  insulation 
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shall  show  no  evidence  of  fungal 
growth  when  tested  in  accordance 
with  the  method  described  in  para- 
graph (fX8)  of  this  section. 

(9)  Identification  markina—ii)  Insu- 
lation blarUcets.  Mineral  fiber  blanket 
and  batt  thermal  insulation  shall  be 
marked  with  the  manufacturer's  name 
or  trademark,  the  thermal  resistance 
(R-value)  of  the  insulation  and  the 
thickness  required  to  obtain  this  ther- 
mal resistance  R-value.  On  each  Type 
I  insulation  blanket,  the  identification 
mailing  shall  be  printed  on  a  label, 
branded,  or  indelibly  marked  at  inter- 
vals not  exceeding  eight  linear  feet 
On  Type  II  insulation  blankets,  the 
Identification  marking  shall  be  printed 
on  the  membrane  covering  at  intervals 
not  exceeding  eight  linear  feet.  Identi- 
fication marking  on  Types  I  and  II 
blankets  shall  also  contain  the  follow- 
ing warning: 

Clearance  around  heat  sources:  Re- 
cessed lights  and  certain  electrical  de- 
vices require  clearances  from  insula- 
tion material.  Do  not  install  within 
three  Inches  of  these  devices. 

Skin  irritation:  during  installation. 
Insiilation  material  can  cause  some 
local  skin  irritation;  protect  skin  by 
wearing  loose  clothing,  including 
gloves.  Wash  work  clothing  separately 
from  other  clothing. 

Eye  and  lung  protection:  To  prevent 
irritation  to  eyes  and  lungs  from  fibers 
which  may  become  airborne  during  in- 
stallation, a  dust  mask  and  goggles  are 
suggested. 

In  addition  to  the  above  warning, 
identification  marking  on  Type  II 
blankets  shall  contain  this  warning: 

"Caution— This  memirrane  covering 
is  flammable.  When  installed,  it  should 
not  be  exposed, " 

(11)  Shipjting  bags  and  torapping. 
Shipping  bags  and  wrapping  for  insu- 
lation blankets  shall  be  marked  with 
the  manufacturer's  name  or  trade- 
mark, the  length,  width,  thickness,  the 
R-value  of  the  insulation,  the  square 
feet  of  insulation,  and  the  type. 

(ill)  Shipping  containers.  Shipping 
containers  for  Insulation  blankets 
shall  be  marked  with  the  manufactur- 
er's name  or  trademariL,  the  length, 
width,  and  the  R-value  of  the  insula- 
tion. 

(f)  TesHng  methods— <l)  Test  method 
of  thermal  resistance.  Thermal  resis- 
tance shall  be  determined  in  accord- 
ance with  ASTM  C  177,  C  236.  C  518. 
or  C  653. 

(2)  Test  method  for  critical  radiant 
flux.  See  9456.803(dK3).  Type  II  blan- 
kets shall  be  tested  with  the  mem- 
brane covering  faced  down  in  the  tray. 
When  Type  n  blankets  are  furnished 
with  breather  paper,  the  insulation 
shall  be  tested  with  the  breather 
paper  faced  up  in  the  tray. 


(3)  Test  method  for  smoldering  com- 
bustion. See  1 456.803(dK4).  Test  the 
mineral  fiber  blanket  without  the 
membrane  covering. 

(4)  Test,  method  for  vapor  per- 
meance.  Vapor  permeance  shall  be  de- 
termined in  accordance  with  proce- 
dure A  of  ASTM  E  96. 

(5)  Test  method  for  moisture  adsorp- 
tion. Moisture  adsorption  shall  be  de- 
termined in  accordance  with  ASTM  C 
953  Section  15. 

(6)  Test  method  for  odor  emission. 
See  i  456.804<dK7). 

(7)  Test  method  for  Corrosiveness. 
See  9  456.804(dX8). 

(8)  Test  method  for  fungi  resistance. 
See  {  456.804(dK9). 

S46C.8M    Standards  for  vermkiilitc  tlMr- 
nal  insulatioB. 

(a)  Scope.  This  section  applies  to  ex- 
panded or  exfoliated  vermiciilite  ther- 
mal insulating  material.  Types  I  and 
n.  (Depending  on  grading  values  given 
in  Table  m.) 

(b)  Definitions.  (1)  "ASTM  C  136" 
means  ASTM  Standard  Test  Method 
for  Sieve  or  Screen  Analjrsis  of  Pine 
and  Coarse  Aggregates. 

(2)  -ASTM  C  520"  means  ASTM 
Standard  Test  Method  for  Density  of 
Granular  Loose-Fill  Insulation. 

(c)  Physical  reguirements—<l)  Ther- 
mal resistance.  Vermiculite  thermal 
insulation  shall  have  a  thermal  resis- 
tance (R-value)  for  a  mean  tempera- 
ture of  24*  C  (75*  F)  of  not  less  than 
2.0  ft«-hr-*F/Btu  per  inch  thickness. 
This  shall  be  verified  by  testing  in  ac- 
cordance with  paragraph  (d)(1)  of  this 
section. 

(2)  CombustibUity.  When  tested  in 
accordance  with  the  method  described 
in  paragraph  (dK2)  of  this  section,  ver- 
miculite shall  not  spark  or  ignite. 

(3)  Water  repellency.  When  tested  in 
accordance  with  the  method  described 
in  paragraph  (dK3)  of  this  section,  ver- 
miculite shall  repel  175  ml  of  water. 

(4)  Density.  The  two  types  of  ver- 
miculite insulation  shall  have  densities 
within  the  ranges  specified  in  Tahle 
ni.  This  shall  be  verified  by  testing  in 
accordance  with  paragraph  (dK4)  of 
this  section. 

TABLlin 
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75          00 
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(5)  Qrading.  The  two  types  of  ver- 
miculite Insulation  shall  be  graded  ac- 
cording to  the  value  listed  in  Table  IV. 
This  shall  be  verified  by  testing  in  ac- 
cordance with  paragraph  (dX5)  of  this 
section. 


(d)  Test  methods— il)  Test  method 
for  thermal  resistance.  The  thermal  re- 
sistance of  vermiculite  insulation  shall 
be  determined  in  accordance  with 
ASTM  C  177,  C  236  or  C  518. 

(2)  Test  method  for  combustibility. 
Hold  the  vermiculite  sample  in  a  suit- 
able fixture  and  position  it  in  direct 
contact  with  the  flame  of  a  Bunsen 
burner  for  13  seconds.  Ascertain 
whether  there  is  any  sparking  or  igni- 
tion. 

(3)  Test  method  for  toater  repel- 
lency— <1)  Apparatus.  A  rigid  plastic 
tube.  5.1  cm  (2  in.)  inner  diameter.  30.5 
cm  (12  in.)  long,  with  a  16  mesh  plastic 
screen  covering  firmly  fastened  to  the 
bottom  end.  and  marked  19.6  cm  (7.7 
in.)  from  the  screen  covered  end,  a 
large  rubber  stopper,  a  500  ml  glass 
beaker,  and  a  500  ml  graduated  cylin- 
der. 

(11)  Pill  the  tube  with  vermiculite  in- 
sulation up  to  the  19.6  cm  mark.  Com- 
pact the  insulation  by  dropping  the 
tube  from  a  height  of  8  cm  (m^prox. 
3.2  in.)  onto  the  rubber  stopper  ten 
times.  Add  sufficient  Insuliition  to 
keep  the  tube  filled  to  within  1  cm  of 
the  19.6  cm  mark. 

(ill)  With  the  tube  supported  verti- 
cally above  the  empty  beaker,  nujldly 
pour  250  ml  of  water  into  the  tube. 
Allow  three  minutes  for  the  water  to 
drain  through  the  specimen,  then  tilt 
the  tube  45'  to  drain  water  collected 
on  the  screen. 

(iv)  Measure  the  volume  of  water 
collected  in  the  beaker,  and  record. 
Repeat  this  test  for  three  samples.  As- 
certain whether  the  arithmetic  aver- 
age of  the  three  measurements  is  less 
than  175  mL 

(4)  Test  method  for  density.  The  den- 
sity of  vermiculite  insulation  shall  be 
determined  in  accordance  with  ASTM 
C520. 

(5)  Test  method  for  grading.  The  size 
of  vermiculite  shall  be  determined  In 
accordance  with  ASTM  C  136. 

S  4S4.807    Standards  for  perlite  thermal  In- 
■alation. 

(a)  Scope.  This  section  i4>pUe8  to 
loose-fill  perlite  thermal  insulation. 

(b)  Definitions.  (1)  "ASTM  C  136" 
means  ASTM  Standard  Method  for 
Sieve  or  Screen  Analysis  of  Fine  and 
Coarse  Aggregates. 


(2)  "ASTM  C  520"  means  ASTM 
Standard  Method  of  Test  for  Density 
of  Granular  Loose-Fill  Insulation. 

(c)  Physical  requirements— i\)  Ther- 
mal  resistance.  Loose-fiU  perlite  insu- 
lation shall  have  a  thermal  resistance 
(R-value),  for  a  mean  temperature  of 
24*  C  (75*  F),  of  not  less  than  2.6  ft*- 
hr-*F/Btu  per  inch  thickness.  This 
shall  be  verified  by  testing  in  accord- 
ance with  the  test  method  described  in 
paragn^h  (dXl)  of  this  section. 

(2)  Water  repeUency.  When  tested  in 
accordance  with  the  method  described 
in  paragraph  (dX2),  of  this  section, 
perlite  insulation  shall  repel  175  ml  of 
water. 

(3)  Density.  Perlite  insulation  shall 
have  a  density  of  not  less  than  80.1 
Kg/m»  (5  lb/ft'),  nor  more  than  128.1 
Kg/m»  (8  lb/ft').  This  shall  be  verified 
by  testing  in  accordance  with  the  test 
method  described  in  paragrmih  (dX3) 
of  this  section. 

(4)  Solvent  solubles.  Perlite  insula- 
tion shall  contain  not  more  than  0.1 
percent  by  weight  of  solvent  solubles. 
This  shall  be  verified  by  testing  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragraph  (dX4)  of  this  sec- 
tion. 

(5)  Qrading.  Particle  size  of  perlite 
insulation  shall  be  graded  so  that  a 
minimum  of  20  percent  by  weight  of  a 
sample  is  retained  by  a  No.  16  (1.18 
mm)  sieve,  and  a  minimum  of  90  per- 
cent (cumulative)  is  retained  by  a  No. 
100  (150  ^m)  sieve.  This  shall  be  veri- 
fled  by  testing  in  accordance  with  the 
test  method  described  in  paragraph 
(dX5)  of  this  section. 

(6)  Combustibaitv.  When  tested  in 
accordance  with  paragn^h  (dX5)  of 
this  section,  perlite  shall  not  spark, 
bum.  or  smoke. 

(d)  Test  methods— iiy  Test  method 
for  thermal  resistance.  Thermal  resis- 
tance of  perlite  shall  be  determined  in 
accordance  with  ASTM  C177.  C  236  or 
C  518. 

(2)  Test  method  for  toater  repeUency. 
SeeS456.806(dX3). 

(3)  Test  method  for  density.  Density 
of  perlite  shall  be  determined  in  ac- 
cordance with  ASTM  C  520. 

(4)  Test  method  for  solvent  solubles. 
Place  10  g  of  perlite  in  a  tared  beaker. 
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Weigh  the  perlite  and  beaker  to  0.001 
g.  Add  100  cm*  of  trichloroethane  (0- 
T-620).  Stir  for  three  minutes,  then 
filter  through  a  Whatman  42  paper 
filter  into  a  tared  beaker.  EwK>rate 
the  trichloroethane  in  a  steam  bath. 
Heat  beaker  in  an  oven  for  30  minutes 
at  105*  ±  2*C.  Cool  in  a  desiccator. 
Weigh  the  beaker  and  residue  to  0.001 
g.  calculate  weight  of  the  residue.  As- 
certain whether  the  weight  of  the  resi- 
due is  greater  than  0.1  percent  of  the 
weight  of  the  perlite  sample. 

(5)  Test  method  for  grading.  Particle 
size  grading  of  perlite  insulation  shall 
be  determined  in  accordance  with 
ASTM  C  136  with  the  following  modi- 
fication: if  a  mechanical  sieving  device 
is  used,  the  sieving  time  shall  be  five 
minutes  and  the  test  sample  shall  be 
SOg. 

(6)  Test  method  for  combustibility. 
Hold  the  perlite  specimen  in  a  suitable 
fixture  and  position  it  in  direct  con- 
tact with  the  flame  of  a  Bunsen 
burner  for  15  seconds.  Ascertain 
whether  there  is  evidence  of  sparking, 
burning,  or  smoke. 

S  456.808    Standards  for  Polyotyrmc  Ther- 
waai  InsulatkHi  Board. 

(a)  Scope.  This  section  covers  cellu- 
lar polsrstyrene  thermal  insulation 
board  used  in  applications  that  range 
up  to  74*C  (165'P).  Polystyrene  ther- 
mal insulation  board  is  llinited  to  ajh 
plication  in  enclosed  sftacea  protected 
by  a  layer  of  gypsum  board  of  12.5  mm 
(0.5  inch)  thickness  or  greater,  or  an 
equivalent  fire  barrier.  Three  types  of 
poljrstyrene  Insulation  board  are  dis- 
tinguished by  density  (see  paragraph 
(cX3)  of  this  section). 

(b)  Definitions  (1)  "CeUular  Polysty- 
rene Thermal  Insulation"  is  an  organ- 
ic foam  composed  principally  of  poly- 
merized styrene  resin  processed  to 
form  a  homogeneous  rigid  mass  of 
closed  cells. 

(2)  "ASTM  C  203"  means  ASTM 
Standard  Test  Method  for  Breaking 
Load  and  Calculated  Flexural 
Strength  of  Preformed  Block-Type 
Thermal  Insulation. 

(3)  "ASTM  C  272"  means  ASTM 
Standard  Test  Method  for  Water  Ab- 
sorption of  Core  BCaterlals  for  Struc- 
tural Sandwich  Constructions.       

(4)  "ASTM  C  355"  means  ASTM 
Standard  Test  Method  for  Water 
VB90T  Transmission  of  Thk±  Materi- 


(5)  "ASTM  D  1621"  means  ASTM 
Standard  Test  Method  for  C(Hnpres- 
sion  Strength  ot  Rigid  Cellular  Plas- 
tics. 

(6)  "ASTM  D  1622"  means  ASTM 
Standard  Test  Method  for  Aiv)arent 
Density  of  Rii^  CeUular  Plastics. 

(7)  "ASTM  D  2126"  means  ASTM 
Standard  Test  Method  for  Resistance 
of  Rigid  CeUular  Plastics  to  Simulated 
Service  Conditions. 
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(8)  "ASTM  E  171"  meana  ASTM 
Standard  Tect  Method  for  Standard 
Atmoapheres  for  Conditioning  and 
Testing  Materials. 

(c)  FfiiftictU  ReQuirementa.ll)  Ther- 
mal resistance.  Each  of  the  three 
types  of  polystyrene  thermal  Insvila- 
tion  board  shall  have  a  thermal  resis- 
tance (R-value)  for  a  mean  tempera- 
ture of  24*C  (75*P).  as  foUows: 


PIOfOSB  RUUS 
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Tjrp*l_ 
TjpeJ- 


Hiniwuim 
permiMtibU  Otermat 
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This  could  be  verified  by  testing  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragraph  (dXl)  of  this  sec- 
tion. 

(2)  Fire  safety— <i)  Flame  spread. 
Polystyrene  thermal  insulation  shall 
have  a  flame  spread  classification  of 
no  greater  than  75,  when  tested  in  ac- 
cordance with  the  test  method  de- 
scribed in  paragraph  (dK2)  of  this  sec- 
tion. 

(ii)  Smoldering  combustion.  Polysty- 
rene thermal  insulation  shall  not 
flame  or  show  a  weight  loss  greater 
than  15  percent  of  the  initial  weight 
when  tested  in  accordance  with 
8456.803(dK4). 

(3)  Density.  The  three  types  of  poly- 
stjrrene  thermal  insulation  board  shall 
have  densities  within  the  ranges  speci- 
fied In  Table  V,  when  tested  in  accord- 
ance with  paragraph  (dK3)  of  this  sec- 
tion. 

Table  V 
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(4)  Water  abs€irptio7L  The  water  ab- 
sorbed by  Types  1.  2,  and  3  polysty- 
rene thermal  insiilation  board  shall  be 
no  greater  than  2.5,  2.5  and  0.1  percent 
by  volume  respectively  when  tested  in 
accordance  with  paragraph  (dK4)  of 
this  section. 

(5)  Water  vapor  permeability.  The 
three  types  of  polystyrene  thermal  in- 
sulation board  shaU  have  a  water 
vapor  permeability  of  not  more  than 
2.0  perm-inch,  when  tested  in  accord- 
ance with  paragraph  (dXS)  of  this  sec- 
tion. 

(6)  Strength.  The  three  types  of 
polystyrene  insulation  board  shall 
have  flexural  and  compressive 
strengths  no  less  than  the  values  spec- 
ified in  Table  VI.  when  tested  In  ac- 
cordance with  paragraph  (dXS)  and 
(dX7)  of  this  section,  respectively. 
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100 


(7)  Dimensional  stability.  The  three 
tjrpes  of  polystyrene  insulation  board 
shall  neither  expand  nor  contract 
more  than  2.0  percent  linearly  when 
tested  In  accordance  with  paragraph 
(dX8)  of  this  section. 

(d)  Test  Methods.  Test  measure- 
ments shall  be  made  on  polystyrene 
insiilation  boards  conditioned  in  ac- 
cordance with  ASTM  E  171  unless  oth- 
erwise specified. 

(1)  Test  method  for  thermal  resis- 
tance. Determine  the  thermal  conduc- 
tance of  each  sample  using  either 
ASTM  C  177,  C  518,  or  C  236.  In  case 
of  question.  ASTM  C  177  shall  be  used 
to  determine  the  thermal  conductance 
of  the  standard  reference  materials 
used  to  calibrate  the  C  518  or  C  236 
apparatus.  Take  the  reciprocal  of  each 
of  these  values  and  ascertain  whether 
it  is  less  than  the  R-value  specified  in 
paragraph  (cXl)  of  this  section. 

(2)  Test  method  for  flame  spread. 
The  flame  spread  classification  of 
poljrstyrene  insulation  board  shall  be 
determined  in  accordance  with  ASTM 
E84. 

(3)  Test  method  for  smoldering  com- 
bustion. See  (  456.803(dX4). 

(4)  Test  method  for  density.  The  den- 
sity of  the  board  shall  be  determined 
in  accordance  with  ASTM  D  1622 
except  that  testing  for  density  shall  be 
performed  on  the  specimen  to  be 
tested  for  flexural  strength. 

(5)  Test  method  for  xoater  absorp- 
tion. Water  absorption  of  polystyrene 
insulation  board  shall  be  tested  in  ac- 
cordance with  ASTM  C  272  after  the 
sample  is  immersed  in  water  for  24 
hours. 

(6)  Test  method  for  toater  vapor  per- 
meability. The  vapor  permeability  of 
polystyrene  Insulation  board  shall  be 
tested  in  accordance  with  the  desic- 
cant  method  of  ASTM  C  355. 

(7)  Test  method  for  flexural  strength. 
The  flexural  strength  of  the  board 
shall  be  determined  in  accordance 
with  ASTM  C  203  with  the  foUowlng 
exceptions:  (i)  The  width  shall  be  75 
mm  (3  inches);  (U)  the  radii  of  the 
bearing  supports  shall  be  9.5  mm  (%- 
inch). 

(8)  Test  method  for  compressive 
strength.  The  compressive  strength  of 
the  specimen  shall  be  determined  in 
accordance  with  procedure  A  of  ASTM 
D  1621  with  the  foUowing  exception: 
The  compressive  strength  shall  be  de- 
termined on  a  15.2  x  2.5  cm  (6-inch  by 
1-inch)  specimen  with  the  1-inch  di- 


mension parallel  to  the  thickness  of 
the  insulation  board  and  at  10  percent 
deflection  or  at  the  first  major  load 
deviation,  whichever  comes  first.  A 
major  load  deviation  shall  be  con- 
strued as  that  point  on  the  stess-strain 
curve  where  the  stress  load  drops  sig- 
nificantly below  the  normal  stress 
fluctuation  characteristic  of  the  mate- 
rial imder  test. 

(9)  Test  method  for  dimensional  sta- 
bility. The  board  shall  be  tested  for  di- 
mensional stability  in  accordance  with 
procediu-es  B,  E.  and  F  of  ASTM  D 
2126  with  the  following  exceptions:  (i) 
The  specimen  shall  be  30.5  cm  x  7.6 
cm  X  2.54  cm  (12  inches  by  3  inches  by 
1  inch);  (11)  procedure  B  temperature 
shall  be  —53.9'  C  (minus  65*  F);  (ill) 
procedure  E  temperatiu-e  shall  be  74* 
C  (165*  P);  and  procedure  P  tempera- 
ture shall  be  60*  C  (140*  P);  (iv)  sam- 
ples shall  be  exposed  to  these  condi- 
tions for  7  days. 

(4M.809  Standard  for  Poljmrethane  and 
Poljisocyanurate  ThcrmaJ  Insulation 
Bowd. 

(a)  Scope.  This  section  applies  to 
rigid  cellular  poljrurethane  and  poljri- 
socyanurate  insiilation  board.  This 
material  Is  limited  to  application  in  en- 
closed spaces  protected  by  a  layer  of 
gypsum  board  of  12.5  mm  (0.5  in.) 
thickness  or  greater,  or  an  equivalent 
fire  barrier. 

Por  the  purpose  of  this  section,  poly- 
urethane  and  poljrisocyanurate  insula- 
tion board  is  classified  by  type,  class, 
and  style.  Three  types  of  insulation 
board  are  defined  as  follows: 

TVpe  /-density  24  to  37  Kg/m»  (IJi 
to  2.3  lb/ft »). 

Type  11— density  38  to  52  Kg/m*  (2.4 
to  3.2  lb/ft*). 

Type  ///—density  53  to  64  Kg/m* 
(3.3  to  4.0  lb/ft'). 

Two  classes  of  insulation  board  are 
defined: 

Class  i— unfaced. 

dass  2— faced  siuf ace. 

Five  styles  for  Class  2  insiilation 
boards  with  facings  are  defined: 

Style  it- aluminum  facing  on  one 
side. 

Style  B— aluminimi  facing  on  both 
sides. 

Style  C— asphalt  saturated  roof  felt 
on  one  side. 

Style  />-^asphalt  saturated  roof 
membrane  on  both  sides. 

Style  Z— faced  either  on  one  or  both 
sides  with  a  sheet  type,  insulation 
type,  or  combination  of  facing  materi- 


(b)  Definitions.  (1)  "CeUular  Poly- 
urethane  and  Polyisocyanurate  Insula- 
tion" are  organic  foams  composed 
principally  of  catalyzed  reaction  prod- 
ucts to  form  a  homogeneous  rigid  mass 
of  cells. 

(2)  "Insulation  Board"  means  a  rigid 
thermal  insulation  material  preformed 


Into    rectangular    units    of    uniform 
thickness  and  density. 

(3)  "ASTM  C  a09"  means  ASTM 
Standard  Methods  of  Testing  Insulat- 
ing Board  (Celluloslc  Fiber).  Structur- 
al and  Decorative. 

(4)  ASTM  C  356"  means  ASTM 
Standard  Method  of  Test  for  Water 
Vapor  Transmission  of  Thick  Materi- 


(5)  "ASTM  D  1621"  means  ASTM 
Standard  Method  of  Test  for  Com- 
pressive Strength  of  Rigid  Cellular 
Plastics. 

(6)  "ASTM  D  1622"  means  ASTM 
Standard  Method  of  Test  for  apparent 
Density  of  Rigid  Cellular  Plastics. 

(c)  Physical  Reouirements.—Kl) 
Thermal  resistance.  Polyurethane  and 
polyisocyanurate  insulation  boards 
(Class  1  boards  and  the  inner  core  in- 
sulation of  Class  2  boards)  shall  have  a 
thermal  resistance  (Rvalue),  for  a 
mean  temperature  of  24*C  (75^),  of 
not  less  than  7.1  ft«-hr-*F/Btu  per  inch 
thickness  30  dajrs  from  the  date  of 
manufacture,  and  not  less  than  5.9  ft^ 
hr-*F/Btu  per  inch  90  days  from  the 
date  of  manufacture,  when  tested  in 
accordance  with  the  test  method  de- 
scribed in  paragraph  (dXl)  of  this  sec- 
tion. 

(2)  Fire  safety.— ID  Flame  spread. 
The  flame  spread  classification  of 
polyurethane  and  polyisocyanurate  in- 
sulation board  shall  be  no  greater 
than  75.  when  tested  in  accordance 
with  the  test  method  described  in 
paragraph  (dX2)  of  this  sectiotL 

(11)  Smoldering  combtution.  Polyure- 
thane and  polyisocyanurate  insulation 
board  shall  not  flame  or  show  a  weight 
loss  greater  than  15  percent  of  the  ini- 
tial weight  when  tested  in  accordance 
with  1456.803  (d)(4). 

(3)  Water  absorption.  The  water  ab- 
sorbed by  polyurethane  and  polyiso- 
cyanurate insulati(»i  txwrds  (Class  1 
boards,  and  the  inner  core  material  of 
Class  2  boards)  shall  be  no  greater 
than  4.0  percent  by  volume,  when 
tested  in  accordance  with  paragraph 
(d)  (4)  of  this  section. 

(4)  Dimensional  stability.  For  Class 
1  boards,  and  the  inner  core  material 
of  Class  2  boards.  Polyiu«thane  and 
polyisocyanurate  insulations  shall 
show  no  evidence  of  cell  collapse  or 
visible  distortion  in  any  axis,  and  shaU 
show  a  linear  change  of  no  greater 
than  2.0  percent  and  a  thickness 
change  no  greater  than  10  percent, 
when  tested  in  accordance  with  para- 
graph (dX5)  of  this  section.  Insulation 
boards  and  core  insulation  shall  show 
a  linear  change  under  humid  aging 
conditions  of  no  greater  than  4.0  per- 
cent, a  thickness  change  no  greater 
than  5  percent,  and  no  evidence  of  cell 
collapse  or  visible  distortion  when 
tested  in  accordance  with  paragraph 
(dX5)  of  this  section.  Class  2  boards 
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should  not  exhibit  signs  of  delamina- 
tion  of  facings  under  such  conditions. 
(5)  Density.  Polyurethane  and  polyi- 
socyanurate insulation  board  shall 
have  a  density  no  less  than  24  Kg/m  * 
(1.5  lb/ft*)  and  not  greater  than  64 
Kg/m  *  (4.0  lb/ft  *).  This  shall  be  veri- 
fied by  testtaig  in  accordance  with 
paragraph  (dX6)  of  this  section.  The 
insulation  material  shall  be  classified 
as  Type  I.  n  or  in  according  to  its  re- 
spective  density  as  described  in  Table 
Vlt 

vn 


Tirpe 

DHHttir  raiwe,  Ks/m '(lb/ft  •) 

1 — 

„                MtoST             (LStoli) 

_                MtoU             (S.4toSJ) 

ntoM             (SJto4J» 

(6)  Compressive  strength.  Each  type 
of  Class  1  boards  and  the  inner  core 
Insulation  of  Class  2  boards  of  poly- 
urethane or  polyisocyanurate  Insula- 
tions shall  have  a  compressive 
strength  lU)  less  than  the  value  speci- 
fied below,  when  tested  in  accordance 
with  paragraph  (dX7)  of  this  section. 


Tjrpe 


■trensUKpil) 


m. 


M 
M 
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(7)  Flexural  strength.  Depending  on 
the  style,  each  type  of  Class  2  (faced) 
polyurethane  or  polyisocyanurate  In- 
sulation board  shall  have  flexural 
strength  not  less  than  the  value  speci- 
fled  In  Table  vm.  when  tested  in  ac- 
cordance with  paragnu)h  (dX8)  of  this 
section. 

YOL— Flexural  Strength  Per  Inch  of 
TVkicfcneM  (jw<) 


StjricA 


Style B  Style C  StyleD 


TypeL. 


Tn»n„ 
Trpem. 


tf 

•0 

00 

00 

TS 

110 

110 

100 

Ui 

ISO 

100 

940 

(8)  Dimenstonal  tolerances.  Polyure- 
thane or  polylsocyaniirate  insulation 
board  shall  conform  to  the  following 
tolerances  from  Its  specified  dimen- 
sions: 

length:   +9inm.   -1.6min  (+%  in^   -%• 

inch) 
width:  (clsa  1)  ±l.taim  (±%«  inch),  (dsa 

2)±Sinin(±VfclDCb) 
thyirw-  ±1.8inm(±M(  inch) 

(9)  Water  vapor  permeability.  Clam 
1  boards  and  the  inner  core  Insulation 
of  Class  2  boards  of  polyurethane  or 
polyisocyanurate  Insulatkm  board 
shall  have  a  water  vapor  permeability 
of  not  more  than  3.0  perm-inch  for 
Types  I  and  n.  and  not  more  than  2.5 
perm-lndi    for   Type    m    InsulaMoti 
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board,  when  tested  in  accordance  with 
paragraph  (dX9)  of  this  section. 

(10)  Hole  or  void.  No  single  hole  or 
void  larger  than  6mm  x  6mm  x  3mm 
(V4-inch  by  V4-inch  by  Vft-inch)  shall  be 
I)ermitted  on  the  siirface.  No  more 
than  8  holes  having  dimensions  of 
3mm  X  3mm  (%-inch  by  Vb-lnch)  or 
larger  shall  be  permitted  per  square 
feet  of  surface  area. 

(11)  Crushing  or  depressions.  Crush- 
ingB  or  depressions  on  both  faced  and 
unfaced  board  shall  not  exceed  10  per- 
cent of  the  original  thickness  on  more 
than  20  percent  of  any  individual 
board  surface. 

(d)  Test  Methods— Conditioning  and 
Specimen  Preparation.  Test  Q>ectmens 
shall  be  cut  from  boards  which  have 
aged  at  least  30  days  from  the  time  of 
manufacture.  Unless  otherwise  speci- 
fled,  spedmens  shall  be  conditioned  at 
23  ±2*C  (78  ±4*F)  and  50  ±5  percent 
relative  humidity  for  not  less  than  48 
hr. 

(1)  Test  method  for  thermal  resist- 
ance. The  thermal  resistance  of  Insula- 
tion board  or  inner  core  Insulation  ma^ 
terial  shall  be  calculated  using  ther- 
mal conductance  values  measured  in 
accordance  with  either  ASTM  C  177  or 
C  518.  Sample  boards  or  inner  core  in- 
sulation materials  as  manufactured 
shall  be  separately  conditioned  for  30 
days  at  23  ±  2*C  (73.4  ±  3.6*F)  and  50 
±  5  percent  R.H..  and  for  90  days  at 
60*C  (140*F)  dry  heat  Tests  shall  be 
conducted  on  a  2.54  cm  (1  inch)  thick 
specimen  at  23.9*C  (75*F). 

(2)  Test  method  for  flame  spread. 
The  flame  spread  classification  of 
polyurethane  and  polyisocyanurate  in- 
sulation board  shall  be  determined  In 
accordance  with  ASTM  E  84.  Sped- 
mens  to  be  tested  shall  be  no  less  than 
51  mm  (2  Inches)  thick. 

(3)  Test  method  ji>r  smoldering  com- 
bustion. See  f  45«.80S(dX4). 

(4)  Test  method  for  water  absorp- 
tion. The  water  absorption  of  Class  1 
and  2  Insulation  boards  and  the  tamer 
core  of  Class  2  boards  shall  be  deter- 
mined in  accordance  with  the  water 
absorption  test  method  In  ASTM  C 
309.  When  cnaas  2.  faced,  taisulatlon 
board  is  tested,  the  f  actaig  shall  be  ex- 
amined for  signs  of  delamination.  Any 
delamination  shall  be  cause  for  rejec- 
tion. 

(5)  Test  methods  for  dimensional 
stoMIity— (1)  Specimen  preparation. 
Cut  three  specimens,  each  30.5  cm  x 
80.5  cm  (12  tai  X  12  in)  which  have  the 
same  thidmess  as  the  taisulatlon 
board.  Cut  edges  shall  be  smooth  and 
free  of  cracks  and  dust. 

(U)  Test  procedure  for  dimensional 
stability  under  high  temperature. 
Measure  specimens'  length,  width  and 
thickness  to  the  nearest  0.025  mm 
(0.01  inch)  after  conditioning.  Place 
specimens  flat  on  an  expanded  metal 
shelf    In    an    air    circulating    oven 
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equipped  with  a  temperature  control 
to  malnUIn  a  107*  ±  rc  (225*  ±  S.6'P) 
temperatiire.  After  three  days,  remove 
the  spedmens  fr<Mn  the  oven  and  con- 
dition them  for  at  least  2  hours  at 
temperature  and  humidity  as  specified 
in  paragraph  (dXl)  of  this  section. 
Meastire  the  length,  width  and  thick- 
ness to  the  nearest  0.25  mm  (0.01  inch) 
and  ascertain  whether  th^  percent 
change  in  any  dimension  is  greater 
than  2.0  percent.  Examine  specimens 
for  evidence  of  cell  collapse  or  distor- 
tion in  any  dimension,  and  for  signs  of 
delamlnatlon  of  facings  for  Class  2 
boards. 

(ill)  Teat  procedure  for  dimeiuional 
ttabUity  under  law  temperature. 
Follow  procedure  in  the  preceding 
paragraph,  except  that  specimens  are 
to  be  placed  in  a  low  temperature 
chamber  and  maintained  at  -40*  ± 
2*C  (-40*  ±  3.8*P)  for  seven  days. 

(Iv)  Teat  procedure  for  dimensional 
atabUitw  under  humid  condition*. 
Follow  the  test  procediue  for  expos- 
ing, measuring,  and  examining  speci- 
mens except  that  specimens  are  to  be 
placed  in  a  suitable  chamber  equipped 
with  temperature  and  humidity  con- 
trols to  maintain  a  temperature  of  60* 
±  2*C  (140  ±  3.6*F)  and  relative  hu- 
midity of  90  to  100  percent  during  the 
test.  Conduct  the  test  for  28  days.  As- 
certain the  linear  change  in  any  di- 
mension is  greater  than  4.0  percent. 

(6)  Te$t  method  for  density.  The  den- 
sity of  insxilation  board  shall  be  deter- 
mined in  (uxordance  with  A8TM  D 
1622. 

(7)  Teat  method  for  compressive 
strength.  The  compressive  strength  of 
insxilation  boards  and  the  Inner  core  of 
Class  2  boards  shall  be  measvu^  in  ac- 
cordance with  ASTM  D  1621. 

(8)  Teat  method  for  flexurat  atrenoth. 
The  flexural  strength  of  Class  2 
(faced)  insulation  board  shall  be  deter- 
mined in  accordance  with  ASTM  C  203 
using  a  moving  head  speed  of  12.7  mm 
(0.5  inch)  per  minute. 

(9)  Teat  method  for  toater  vapor  per- 
metMlity.  The  water  vapor  permeabil- 
ity shall  be  measured  in  accordance 
with  the  dearicant  method  of  ASTM  C 
355.  I 

1 464.81*    latcriM  Standanb  for  Urea-For- 
■■M>liy<i  BsMd  Fowa  lasnlatloB. 


(a)  Scope.  This  section  a(>pllei  to 
urea-formaldehyde  based  foam  ther- 
mal insulation  for  sldewall  application 
only. 

(b)  Deflnitiona.  (1)  "ASTM  D287" 
means  ASTM  Standard  Method  of 
Test  for  DC  Realstancc  or  Conduc- 
tance of  Insulating  Materials. 

(e)  Physical  Reguirementa.—<1) 
Thermal  resiatance.  Urea-formalde- 
hyde (X7F)  foam  insulation  shall  have 
an  effective  thermal  resistance  of  not 
leas  than  X2  m'.'C/W  for  a  75  mm 
thick  sample  (4.16  ft«-hr-*F/Btu  per 


PtOPOSEO  RULfS 

in.),  when  tested  in  accordance  with 
the  test  method  described  in  para- 
graph (dX  2)  of  this  section. 

(2)  Surfitce  burning  characteriatics. 
The  flame  spread  classification  of  UF 
foam  insulation  shall  not  exceed  25. 
when  tested  in  accordance  with  the 
test  method  described  in  paragraph 
(dX3)  of  this  section. 

(3)  Corrosiveness.  Under  conditions 
specified  in  paragraph  (dX4)  of  this 
section.  UF  foam  insulation  shall 
cause  no  perforations  in  the  alumi- 
num, copper,  or  steel  samples,  and  no 
pitting  of  the  galvanized  steel  sample. 
When  tested  in  accordance  with  para- 
graph (dX4)  of  this  section.  UF  foam 
insulation  shall  not  cause  a  weight  loss 
greater  than  0.20  gm  in  the  galvanized 
steel  sample. 

(4)  Density.  UF  foam  Insulation  shall 
have  a  density  of  no  less  than  10.4  kg/ 
m*  (.645  lb/ft*),  when  tested  in  accord- 
ance with  the  test  method  specified  in 
paragraph  (dX5)  of  this  section. 

(5)  Water  absorption.  Under  condi- 
tions specified  In  paragraph  (d)(6)  of 
this  section,  the  water  absorption  of 
UF  foam  insulation  shall  not  exceed 
15  percent  by  volume.  When  tested  in 
accordance  with  paragraph  (dX6)  of 
this  section.  UF  foam  shall  not  absorb 
the  droplets  of  methyl  violet  solution 
in  less  than  one  ho\ir. 

(6)  Free  formaldehyde  content  The 
free  formaldehyde  content  of  the  resin 
used  in  UF  foam  instilatlon  shall  not 
.exceed  1.0  percent  when  tested  in  ac- 
cordance with  paragraph  (dX7)  of  this 
section. 

(7)  Setting  time.  UF  foam  insulation 
shall  set  in  not  less  than  20  seconds 
and  not  more  than  90  seconds  when 
tested  in  accordance  with  paragraph 
(dX8)  of  this  section. 

(8)  Volume  resistivity.  The  volume 
resistivity  of  fresh  UF  foam  Insulation 
shall  be  not  less  than  5K  --cm,  when 
tested  in  accordance  with  paragraph 
(dX9)  of  this  section. 

(9)  Water  drainage.  UF  foam  insula- 
tion shall  manifest  no  water  leakage 
from  a  plywood  cavity  when  tested  in 
accordance  with  paragraph  (dKlO)  of 
this  section. 

(10)  Shrinkage  during  curing.  UF 
foam  Insulation  shall  not  shrink  more 
than  4.0  percent  in  any  direction  when 
subjected  to  the  conditions  specified  In 
paragraph  (dXll)  of  this  section. 

(11)  Fungi  resistance.  UF  foam  shall 
display  no  fungal  growth  and  the  area 
of  fungal  growth  on  the  specimen  test 
frame  shall  not  exceed  10  percent  of 
the  fungal  growth  area  on  the  control 
when  subjected  to  the  ocHidltlons  spec- 
ified in  paragraph  (dX12)  of  this  sec- 
tion. 

(12)  Warning  label  The  following 
label  shall  be  printed  on  all  UF  redn 
containers: 

Caution:  Urea  Formaldehyde  Foam 
Insulation  may  release  a  small  quanti- 


ty of  formaldehyde  vapor.  This  occur- 
rence may  present  a  health  hazard  to 
anyone  who  previously  has  been  sensi- 
tized to  formaldehyde  or  who  has  a 
history  of  respiratory  problems. 

(13)  Additional  requirements.  liCanu- 
facturers  of  UF  foam  thermal  insula- 
tion shall  provide  training  and  certifi- 
cation of  applicators  of  this  product 
and  shall  provide  installation  instruc- 
tions. 

(d)  Test  Methods.— il)  Preparation  of 
specimens.  Unless  otherwise  specified 
in  the  test  procedure,  the  foam  shall 
be  prepared  and  applied  in  accordance 
with  the  manufacturer's  instructions. 
The  temperature  of  the  unreacted  ma- 
terials prior  to  foaming  shall  be  be- 
tween 15'  and  32*  C.  Unless  otherwise 
specified  in  the  test  procedure,  speci- 
mens shall  be  foamed  in  closed  cavities 
at  ambient  conditions  of  23  ±2*  C  and 
50  ±5  percent  R.H. 

(2)  Tlesf  method  for  thermal  resist- 
ance— <1)  Conditioning.  Maintain  test 
specimens  in  the  closed  cavities  in  ver- 
tical position  at  23±2*  C  and  50  ±5  per- 
cent relative  humidity  for  28  days 
prior  to  testing. 

(11)  Teating.  The  laboratory  value  of 
thermal  resistance  shall  be  determined 
as  specified  In  ASTM  C  177.  ASTM  C 
518  or  ASTM  C236.  using  a  specimen 
75  +  0,-1  mm  thick,  a  mean  tempera- 
ture of  24'  C  and  a  mean  temperature 
differential  across  the  specimen  of 
22±3*  C.  In  cases  of  dispute  ASTM 
C177  or  ASTM  C236  shaU  be  used. 
Specimen  siirfaces  may  be  those  ob- 
tained during  foaming  or  they  may  be 
obtained  by  slicing  the  material  to 
remove  not  more  than  5  mm  from 
each  side. 

(ill)  The  effective  thermal  resistance 
shall  be  computed  as  60  percent  of  the 
laboratory  thermal  resistance  value 
determined  by  the  preceding  para- 
graph. 

(S)  Teat  method  for  surface  burning 
characteriatica.  The  flame  spread  clas- 
sification of  UF  foam  shall  be  deter- 
mined in  accordance  with  ASTM  E  84. 

(4)  Teat  method  for  corroaiveneaa. 

(i)  Condition  the  UF  foam  thermal 
insulation  specimens  as  indicated  in 
paragraph  (dX2)  of  this  section. 

(11)  Apparatua  and  Materiala.  (A) 
Oven  ci4MU>le  of  maintaining  50±3*  C 
and  another  oven  capable  of  maintain- 
ing 70±r  C. 

(B)  Small  container,  approximately 
90x50  mm.  made  of  inert  material 
such  as  polypropylene  and  equipped 
with  a  lid  so  desli^ied  that  water  con- 
densing on  it  will  not  drip,  but  wlU  run 
to  the  walls  of  the  container. 

(C)  Large  container,  capable  of  hous- 
ing the  small  container,  but  that  wiU 
fit  inside  the  oven. 

(D)  Test  specimens,  approximately 
50x50  mm  by  0.0762  mm  thldi  metal, 
free  of  tears,  punctures  or  crimps  as 
follows 


•  3003  Bare  Aluminum,  soft  temper, 

•  ASTM  B152,  type  ETP,  Cabra  No. 
110.  soft  copper. 

•  Low  carbon,  commercial  quality, 
cold  rolled  shim  steel. 

(E)  Test  specimens,  section  of  truss 
plates  approximately  50  x  50  mm  by 
1.0  mm  made  from  hot  dipped  galva- 
nized sheet  steel  conforming  to  Orade 
A  or  B,  ASTM  B  446  with  a  total  zinc 
coating  of  275-0.  -»-31  g/m«.  At  least 
40  percent  of  the  zinc  shall  be  on  any 
one  side  of  the  test  specimens.  Test 
specimens  shaU  have  at  least  six  perfo- 
rations. 

(F)  Trichloroethylene.  analytical 
reagent  grade. 

(0)  Balance,  capable  of  determining 
the  mass  of  the  galvanized  specimen 
to  an  accuracy  of  1  mg. 

(H)  40  W  appliance  light  blub. 

(1)  Distilled  water,  nitric  add  1.002 
kg/L.  ammonium  hydroxide  (relative 
density  0.90),  chromium  trloxlde, 
silver  nitrate,  hydrlodlc  acid,  reagent 
grade  chemicals. 

(J)  Several  noncorrosive  plastic  sup- 
ports and  a  150  g  mass. 

(ill)  Procedure.  Make  two  duplicate 
tests  for  each  determination.  Wash 
the  metal  specimens  with  trichloroeth- 
ylene to  remove  any  oil  or  grease.  Dry 
at  room  temperature.  Cut  a  specimen 
60x60  mm  square  and  15  mm  thick 
from  the  UF  foam  block  such  that  the 
60x60  mm  surface  is  that  obtained 
from  foaming  and  not  slicing  the 
foam.  All  other  surfaces  of  the  speci- 
men shall  be  obtained  by  slicing  the 
foam.  Compress  the  specimen  between 
flat,  parallel,  noncorrosive  plastic  sur- 
faces for  2  mln  at  700±7  kPa.  Prepare 
16  such  wafers,  noting  which  surface 
had  been  obtained  form  foaming. 
These  surfaces  shall  be  placed  adja- 
cent to  the  metal  specimens  in  the 
tests.  Weigh  the  galvanized  specimens 
and  record  its  mass.  Place  a  noncorro- 
sive plastic  screen  support  in  the  small 
container.  Place  a  foam  wafer  on  the 
support  at  least  5  mm  above  the 
bottom  of  the  container.  Place  the 
metal  specimen  on  the  wafer  put  an- 
other wafer  on  the  metal  specimen 
and  then  place  on  top  of  the  sandwich 
a  noncorrosive  plastic  screen  and  a  150 
g  mass.  The  150  g  mass  shall  not  block 
air  flow  to  the  top  wafer.  Cover  the  lid 
of  the  small  container  is  closed  but  not 
sealed.  Place  the  small  container  in 
the  large  container,  add  suf fidoit  dis- 
tilled water  to  the  large  container,  and 
close  the  large  container  but  do  not 
seal  It.  nace  the  assembly  in  an  oven 
at  70±2*C  for  24  h.  Remove  the  assem- 
bly from  the  70*C  oven,  seal  the  large 
container  and  transfer  the  assembly  to 
an  oven  maintained  at  50±rC.  Main- 
tain the  assembly  at  this  temperature 
for  27  days.  Upon  completion  of  the 
test  remove  the  assembly  from  the 
oven  and  dismantle.  The  large  contain- 
er shall  still  have  some  water  in  it;  if 
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there  is  no  water  present  at  the  end  of 
the  test,  the  results  for  those  materi- 
als passing  the  test  are  saspect  and 
the  test  should  be  repeated.  Thor- 
oughly wash  the  metal  specimens 
under  running  water  and  lightly  brush 
them  to  remove  loose  corrosive  prod- 
ucts. Remove  the  remaining  corrosive 
products  from  the  aluminum,  copper 
and  steel  specimens  by  immeradng 
them  in  a  solution  of  10  parts  distilled 
water  to  1  part  1.002  Kg/1  nitric  add. 
Remove  the  remaining  corrosion  prod- 
ucts from  the  galvanized  qyedmen  by 
the  procedure  recommended  in  ASTM 
O  1  in  the  method  for  the  chemical 
deanlng  of  zinc  after  testing.  Rinse  all 
metal  specimens  In  distilled  water  and 
dry.  Examine  the  aluminum,  copper 
and  steel  specimens  for  perforations 
by  holding  them  over  a  chrome  reject- 
ed 40  W  appUcance  llg^t  bulb.  Exam- 
ine the  galvanized  specimen  for  pitting 
aiKl  weigh  the  specimen  and  its  con- 
trol. The  control  shall  be  a  specimen 
having  the  same  number  of  perfora- 
tions, be  of  the  same  geometric  form 
and  be  from  the  same  batch  of  truss 
plates  as  the  qjecimen.  The  control 
shall  not  be  exposed  in  the  oven  but 
shall  be  deaned  identically  to  the 
specimen.  Subtract  the  loss  in  mass  of 
the  control  from  the  loss  in  mass  of 
thespedmen 

(5)  Teat  method  for  density.  The  den- 
sity of  UF  foam  insulation  shall  be  de- 
termined in  accordance  with  ASTM  D 
1622. 

(6)  Test  methods  for  toater  abaorp- 
tion.—il)  Floating  teat  Cut  three 
cubes,  each  180  x  180  x  90  mm  from  a 
block  of  foam.  Accurately  weigh  each 
cube  and  place  them  singly  on  a  dis- 
tilled water  surface.  The  surface  in 
contad  with  the  water  shall  be  that 
obtained  from  foaming.  After  7  days 
at  23  ±  2*C  and  50  ±  5  percent  R.H., 
remove  the  cubes  and  accurately 
weigh  them.  Calculate  the  percentage 
of  water  absorption  on  a  volume  basis. 

(11)  Droplet  teat  Prepare  a  0.3  per- 
cent solution  of  methyl  violet  in  dis- 
tilled water.  Apply  if^tlrops,  each  0.03 
ml.  of  the  solution^oy  means  of  a  sy- 
ringe to  a  freshly  cut  horizontal  sur- 
face of  the  foam  and  to  a  surface  ob- 
tained from  foaming.  Measure  the 
time  required  by  the  drops  to  be  c(xn- 
pletely  absorbed  through  the  surface 
of  the  foam.  This  point  in  time  may  be 
ascertained  under  dired  lighting  as 
the  moment  when  the  areas  to  which 
the  drop  has  been  as^lled  become 
dulL  Perform  the  test  at  23  ±  2*C  and 
50  percent  R.H. 

(7)  Teat  method  for  free  formalde- 
hyde content  of  resin.  Prepare  a  stand- 
ard sulfite  solution  as  follows:  Dis- 
solve, without  heating,  approximately 
250  g  NajB0r7.0  in  about  200  ml  dis- 
tilled water.  Dilute  to  (me  litre.  Adjust 
the  pH  of  the  sulfite  soluUcm  to  8.9 
with  HJSO.  and  NaOH  solutions.  The 
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solution  is  stable  only  for  a  short 
period  of  time  and  it  should  be  used 
immediately  after  adjustment  of  the 
pH.  Place  20  ml  distilled  water  in  an 
Erlenmeyer  flask.  Accurately  weigh 
approximately  2  g  resin  solution 
(ready  for  foaming)  and  add  It  to  the 
flask.  Stir  the  mixture  well,  add  KCh 
proximately  10  g  crushed  ice  and  mix 
thoroughly. 

Add  50.0  ml  of  the  standard  sulfite 
solution  and  titrate  immediately  with 
0.49  g/1  HJ30«  to  pH  8.9.  Perform  the 
procedure  in  duplicate  and  run  a 
blank. 

Calculate  the  percentage  formalde- 
hyde content  of  the  resin  as  follows: 

percent  forauOdehyde  -  MA  -  B)D/C 

Where: 

A  -  ml  of  0.49  s/1  HJBO.  for  the  apedmoi 
B  -  ml  of  0.49  g/1  HJSO.  for  the  blank 
C  -  mass  of  resin  ■olutton 
D  -  normality  of  the  BJ90.  ■olutloo. 

(8)  Teat  method  for  setting  time.  A 
conical  specimen  with  a  bottom  diame- 
ter of  itfiproximately  SO  cm  and  a 
height  of  i^proximately  30  cm  shall 
be  made  by  foaming  from  a  hose.  Start 
a  stopwatch  immediately  after  the 
cone  has  been  formed  and  immediate- 
ly commence  slicing  the  cone  with  a 
spatula.  Record  the  time  when  the 
foam  no  longer  slices  as  if  It  were 
whipped  cream  but  shears  off  leaving 
a  smooth  surface.  This  time  is  the  set- 
ting time. 

(9)  Teat  method  for  volume  reaiativ- 
ity.  Determine  the  volume  resistivity 
of  the  foam  as  specified  In  ASTM  D 
257.  Test  a  90  mm  cube  15  mln  after 
foaming  between  90  mm  square  metal 
plate  electrodes  using  a  voltage  of  110 
V. 

(10)  Teat  method  for  loater  drainage. 
Prepare  a  cavity  approximately  2440 
mm  high,  400  mm  wide  and  90  mm 
deep  from  wood  and  plywood.  FiU  the 
cavity  by  foaming  in  place  or  trowel- 
ling. Leave  the  cavity  In  a  vertical  po- 
sition for  24  hours,  diuing  which  time 
the  bottom  and  underside  of  the  struc- 
ture should  be  examined  for  water. 
The  cavity  shall  be  buUt  so  that  any 
free  water  from  the  foam  can  run  out 
easily  at  the  bottom. 

(11)  Teat  method  for  shrinkage.  Fill 
three  boxes,  each  measuring  480  x  480 
X  90  mm  made  from  unwaxed  corru- 
gated cardboard  and  conforming  to 
CGSB  43-OP-21,  type  1,  daas  1,  grade 
C4.  The  boxes  shall  be  held  in  a  mug 
fitting  endosuxe  during  foaming  to 
prevent  disUntlon  of  the  box.  Main- 
tain the  cavities  in  a  vertical  poaitioti 
for  28  days  at  23±2*  C  and  50±5  per- 
cent R.H.  Then  open  the  cavities  and 
measure  the  linear  shrinkage  In  the 
two  principal  directions.  Report  the 
average  of  all  six  determinations  as 
the  linear  shrinkage.  If  fractures  in 
the  specimens  occur,  the  data  should 
be  dli8Couiri;ed  and  the  test  repeated. 
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(IS)  Te»t  method  for  funoi  resUtance. 
Prepare  two  test  tnmm,  meMurlnc 
400  X  480  X  90  mm  from  Douslms  fir 
plywood  and  white  ipruce.  Submerse 
the  test  frsmes  In  tap  water  for  48  h. 
Remove  the  test  frames  and  dry  the 
surface  with  paper  towels.  Drill  a  hole 
In  one  test  frame  and  foam  in  the  ma- 
terial under  test.  Maintain  the  two 
test  frames  In  a  vertical  position  for  28 
days  at  23±2*  C  and  50±5  percent 
RH.  Then  open  up  the  both  test 
frames,  remove  and  examine  the  cured 
foam.  Determine  the  area  of  fungi 
growth  in  the  control  and  In  the  speci- 
men test  frame. 

I46C811    Standards  for  ahudnitai  foil  re- 
flsctlv*  tharsMl  bMolatkm. 

(a)  Scope  This  section  applies  to  alu- 
minum reflective  thermal  Insulation. 
Four  clsssea  of  aluminum  foil  reflec- 
tive thermal  Insulation  are  defined. 
They  are: 

(1)  Class  1— One  reflective  air  space. 

(2)  Class    2— Two     reflective    air 


(3)  Class    3— Three    reflective    air 
spaces. 

(4)  Class    4— Pour    reflective     air 


(b)  D^niHoTU.  (1)  "ASTM  C  446" 
means  ASTM  Standard  Test  Method 
for  Normal  Total  Emlttance  of  Sur- 
face of  Materials  .01  Inch  or  Less  in 
Thickness  at  Approximately  Room 
Temperature. 

(2)  "ASTM  D585"  means  ASTM 
Standard  Method  of  Sampling  and  Ac- 
cepting a  Single  Lot  of  Paper,  Paper- 
board.  Plberboard  or  Related  Product. 

(3)  "Emlttance"  means  the  ability  of 
an  opaque  material  to  emit  radiant 
energy. 

(c)  Phifsical  requirements.— <1)  Ther- 
mal resistance.  Depending  on  the  di- 
rection of  heat  flow  the  four  classes  of 
aluminum  foil  reflective  thermal  insu- 
lation shall  have  values  of  thermal  re- 
sistance (R-values)  measiired  In  ft^hr- 
*P/Btu  not  less  than  the  values  speci- 
fied in  Table  IX  when  tested  in  ac- 
cordance with  paragraph  (dXl)  of  this 
section.  I 

Tabu  UL—Mnnlmitm  R-Vtduet 
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(2)  FoO.  The  foQ  used  In  InsulaUon 
shall  contain  not  leas  than  00  percent 
aluminum  by  weight. 

(3)  Krnft  paper.  Kraft  paper  used  In 
aluminum  foil  Irwilatlon  shall  meet 
the  reqtilrements  of  ASTM  D  858. 
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(4)  Adhesive.  Adhesive  used  In  bond- 
ing aluminum  foil  insulation  shall  be 
waterproof  material  and  shall  show  no 
sign  of  bleeding  or  delaminatlon  when 
tested  in  aooordanoe  with  the  test 
method  described  In  paragraph  (dX3) 
of  this  section. 

(5)  Thickness.  Layers  of  insolatloo 
composed  of  unsupported  foil  that  Is 
exi>osed  shall  have  a  minimum  thick- 
ness of  0.010  mm  (0.0004  Inch).  Unsup- 
ported foil  that  is  sandwiched  in  a 
multilayer  sheet  shall  have  a  mini- 
mum thickness  of  0.009  mm  (0.00035 
inch).  Poll  bonded  to  Kraft  paper  shall 
have  a  minimum  thickness  of  0.0<X)25 
Inch. 

(6)  Emittance.  The  foU  shall  be  an 
emlttance  of  not  more  than  0.05  when 
tested  In  accordance  with  the  test 
method  described  In  paragraph  (dK3) 
of  this  section. 

(7)  Water  vapor  permeance.  All 
classes  of  the  aluminum  foil  Insulation 
shall  have  a  water  vapor  permeance 
not  greater  than  1.0  perm  for  a  vapor 
pressure  differential  of  25  mm  (1  In.) 
of  mercury  when  tested  In  accordance 
with  the  test  method  described  In 
paragraph  (dK4)  of  this  section. 

(8)  PliabUity.  Aluminum  foU  insula- 
tion shall  not  crack  when  folded  to 
180'  bend  at  a  temperature  of  21*±1.1* 
C  (70±2'  F)  and  a  relative  humidity  of 
50±S  percent 

(9)  Finished  instdation.  Layers  shall 
be  securely  bonded  together  along 
edges,  forming  an  attachment  flap 
suitable  for  nailing  or  stapling. 

(1)  Class  1.  Insulation  shall  be  de- 
signed to  be  installed  so  that  the  re- 
flective surface  is  parallel  to,  and  a 
minimum  of  19.  mm  (%  inch)  from  the 
opposite  face  of  the  air  space. 

(II)  Class  2.  InsulaUon  shall  be  de- 
signed to  be  installed  so  that  the  re- 
flective surfaces  are  parallel  to.  and  a 
mtnimiim  of  19.  mm  (%  inch)  from  the 
opposite  faces  of  the  two  air  spaces. 

(III)  CUiss  3.  Insulation  shall  be  de- 
signed to  be  installed  so  that  full  sepa- 
ration of  layers  occur  and  the  reflec- 
tive svirfaces  are  parallel  to,  and  a 
minimum  of  19,  mm  (¥«  Inch)  from  the 
opposite  faces  of  the  three  air  spaces. 

(Iv)  Class  4.  Insulation  shall  be  de- 
signed to  be  Installed  so  that  full  sepa- 
ration of  layers  occur  and  the  reflec- 
tive surfaces  are  parallel  to.  and  a 
mtnimnm  of  19.  mm  (^  inch)  from  the 
opposite  faces  of  the  four  air  spaces. 

(d)  Test  methods.— il)  Test  method 
for  thermai  resistance.  Thermal  resist- 
ance of  aliunlnum  foil  thermal  insula- 
tion shall  be  calculated  by  measuring 
thermal  conductance  In  accordance 
with  ASTM  C  238. 

(2)  Test  method  for  adhesive.  Speci- 
mens for  tests  shall  consist  of  pieces  of 
aluminum  foO  Insulation  cut  to  ap- 
proximately 78  by  152  mm  (3  by  8 
Inches)  In  siie.  Suspend  specimens  In 
vertical  position  and  heat  to  a  tem- 


perature of  8r  C±2.8*  C  (ir  P±5'  F) 
for  at  least  five  hours.  At  the  end  of 
heating  period,  examine  the  reflective 
surfaces  to  determine  whether  the  ad- 
hesive had  bled  or  exuded  through  the 
surface,  or  If  delaminatlon  has  oc- 
curred. 

(3)  Test  method  for  emittance.  Emlt- 
tance of  aluminum  foil  Insulation  shall 
be  measured  in  accordance  with 
ASTM  C  445. 

(4)  Test  method  for  toater  vapor  per- 
meance. Water  vapor  permeance  of 
aluminum  foil  Insulation  shall  be 
measured  In  accordance  with  ASTM  E 
98,  procedure  A. 

|4S«u812  Standards  for  stoni  windows, 
stonn  and  thi  i  msl  doors,  caulks  and 
■fslsnU,  dock  thcnnostats,  water 
heater  mni  heatlng/alr  condhloaing 
dad  insulatloB. 

(a)  Seop^  This  section  applies  to  the 
following  materials  or  components 
thereof: 

(1)  Storm  windows  (aluminum  com- 
bination, aluminum,  wood,  or  rigid 
vinyl  frame). 

(2)  Storm  and  thermal  doors  (alumi- 
num, frame,  wood,  thermal  or  rigid 
vinyl  frame). 

(3)  (baulks  and  sealants. 

(4)  Clock  thermostats. 

(5)  Water  heater  and  heatlng/alr 
conditioning  duct  insulation. 

(b)  Deflnitioru.  (1)  "ANSI"  means 
American  National  Standards  Insti- 
tute. 

(2)  "AAMA"  means  Architectural 
Aluminum  Manufacturers  Association. 

(3)  "NWMA"  means  NaUonal  Wood- 
work Manufacturers  Association. 

(4)  "NBS/P8"  means  NaUonal 
Bureau  of  Standards  Voluntary  Prod- 
uct Standard. 

(5)  "F.S."  means  Federal  Spedftea- 
Uon. 

(8)  "F.H.D.A."  means  Fir  and  Hem- 
lock Door  AssociaUon. 

(7)  "NEMA"  means  NaUonal  Electri- 
cal Manufacturers  Association. 

(8)  "SDI"  means  Steel  Door  InsU- 
tute. 

(9)  "8WI"  means  Steel  Window  In- 
sUtute. 

(10)  "CP8C"  means  Consumer  Prod- 
uct Safety  Commission. 

(c)  Material  and  prodiict  standards— 
(1)  Storm  tcindotos.  (1)  Aluminum  cmn- 
binaUon  storm  windows  shall  conform 
to  ANSI/ AAMA  1002.9-1977.  "Volun- 
tary Specification  for  aluminum  Com- 
bination Storm  Windows  for  External 
AppllcaUons."  Aluminum  frame  storm 
windows  shall  conform  to  Sections 
Cn.2,  CL3.  CL4  and  CL8  of  ANSI/ 
AAMA  1002.»-1977. 

(11)  Wood  frame  storm  windows  shall 
conform  to  Section  3  of  ANSI/NWMA 
I.S.  2-73.  "Industry  Standard  for 
Wood  Storm  Windows." 

(ill)  Rigid  vinyl  frame  storm  and 
thermal  windows  shall  be  constructed 


with  vinyl  profile  extrustlons  which 
conform  to  NB8/P826-70.  "Rigid  Po- 
lyvinyl-Chloride  Proflle  Extrusions." 

(2)  Storm  and  thermal  doors.  (1)  Alu- 
minum frame  storm  doors  shall  con- 
form to  ANSI/ AAMA  1102.7-1977. 
"Voluntary  SpeciflcaUons  for  Alumi- 
num Storm  Doors." 

(11)  Pine  storm  and  thermal  doors 
shaU  conform  to  the  requirements  for 
exterior  doors  listed  in  Section  3  of 
ANSI/NWMA  IJ3.  5-73.  enUUed  "Pon- 
derosa  Pine  Doors." 

(ill)  Fir.  hemlock,  and  spruce  storm 
and  thermal  doors  shall  conform  to 
the  requirements  for  exterior  doors 
listed  in  SecUon  3  of  FHDA  8-77,  "In- 
dustry Standard  for  Douglas  Fir. 
Western  Hemlock,  and  Sitka  Spruce 
Doors  and  Blinds". 

(iv)  Rigid  vinyl  frame  storm  and 
thermal  doors  shall  be  constructed 
with  vinyl  profile  extrusions  which 
conform  to  NBS/P8  28-70. 

(V)  If  storm  or  thermal  doors  contain 
glazing,  safety  glazing  shall  conform 
to  CP8C  safety  standard  Part  1201- 
"Safety  Standard  for  Architectural 
Glazing  Materials." 

(3)  Cavlks  and  sealants.  Caulks  and 
sealants  shall  conform  to  the  i^plica- 
ble  Federal  Specifications  and  ASTM 
standards  indicated  In  table  X: 

TablbX 
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ficaUon  of  Min^al  Fiber  Batts  and 
Blankets— Industrial  Type." 
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(4)  Oock  thermostats.  The  thermo- 
stat portion  of  clock  thermostats  shall 
conform  to  NEMA  DC  3-1978  "Low- 
voltage  Room  Thermostats."  and 
NEMA  DC  15-1972  "Residential  con- 
trols: Line-voltage  Room  Thermo- 
stats." and  shall  meet  the  following  re- 
quirements: 

(I)  The  operating  differential  shall 
not  exceed  1.11*  C  (2*  F). 

(II)  The  cycling  rate  at  50  percent 
mftTitniim  load  shall  not  exceed  six 
cycles  per  hour,  and 

(ill)  The  effecUve  operating  droop 
shaU  not  exceed  2.r  C  (4*  F). 

(5)  Water  heater  and  heating/air 
ooodiUoning  duct  insulation  shall  con- 
form to  PJ8.  HH-I-558.  "Federal  Sped- 


1458.813  Standards  for  asvwte  of  ninlti- 
glased  IniilsHng  glasa  antta  for  win- 
dow* and  doors. 

(a)  Scope.  This  secUon  appUes  to 
sealed  multlglazed  Insulating  glass 
units  for  use  In  windows  and  doors. 
Two  types  of  multlglazed  Insulating 
glass  units  are  (1)  glass  edge  type,  and 
(2)  organically  sealed  type. 

(b)  Definition.  (1)  "Sealed  insulating 
glass  unit"  means  a  preassembled  unit, 
comprising  sealed  panes  of  glass  sepa- 
rated by  dehydrated  space(s).  Intended 
for  windows  and  doors. 

(2)  "Frost  point"  means  the  tem- 
perature at  which  visible  frost  begins 
to  deposit  on  the  interior  air  space 
glass  surface  of  a  sealed  Insulating 
glass  unit  In  contact  with  the  measur- 
ing surface  of  the  frost  point  ^para- 
tus. 

(3)  "ASTM  E578-78"  means  Ameri- 
can Society  for  Testing  and  Materials 
Standard  Test  Method  for  Dew/Frost 
Point  of  Sealed  Insulating  Glass  Units 
in  Vertical  PosiUon. 

(c)  Physical  properties.  (1)  The  or- 
ganic seal  for  multlglazed  insiUating 
glass  units  must  pass  the  following 
tests: 

(1)  The  frost  point  of  each  test  aped- 
men  shall  be  no  higher  than  -28.9*  C 
(-20*  F)  when  tested  in  accordance 
with  the  method  described  in  para- 
graph (dX2)  of  this  secUon. 

(11)  No  fog  shall  be  visible  on  either 
of  two  test  speclments  after  testing  in 
accordance  with  the  method  described 
In  paragn4>h  (dK3)  of  this  secUon. 

(2)  Sealed  multlglazed  insulating 
glass  units  when  used  in  doors  shall 
conform  to  CP8C  safety  standard  Part 
1201— "Safety  Standard  for  Architec- 
tural Glazing  Materials." 

(d)  Test  methods.— il)  Specimen 
preparation,  (i)  Each  test  q>ecimen 
shall  measure  358±8  mm  by  508±8 
mm  (14±  y4  in.  by  20±  y4  in.)  and  shall 
be  composed  of  two  panes  of  transpar- 
ent glass  each  having  a  thickness  of 
4.8  mm  (%•  in.).  The  nominal  air  space 
thickness  shall  be  6.4  mm  (y4  in.). 

(11)  The  test  specimens  shall  be 
preassembled  and  sealed  with  organic 
sealant. 

(2)  The  frost  point  of  sealed  insulat- 
ing glass  units  shall  be  measured  in  ac- 
cordance with  ASTM  E  578-78.  Six 
specimens  shall  be  tested. 

(3)  Test  method  for  foffging.—il)  Ap- 
paratus: (A)  A  copper  tubing  cooling 
plate  approximately  127  mm  (5  in.) 
square.  The  temperature  of  the  cool- 
ing plate  shall  be  21  ±3*  C  (70±5*  F). 

(B)  Ultraviolet  light  source.  275  W. 
tjrpe  R8  sunlamp  or  equivalent,  having 
an  output  of  not  less  than  2  mw/cm* 
when  tested  at  the  distance  needed  to 
maintnin  Uie  spedmen  glass  surface 
temperatiire  at  88 ± 3*  C  (150±5*  F). 
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(ti)  Preparation  of  test  specimens. 
(A)  Mount  two  specimens  in  a  frame 
that  Is  positioned  vertically. 

(B)  Remove  from  a  comer  of  the 
specimen  on  one  side  of  the  glass  the 
metal  edging,  banding  tape  or  other 
covering  so  as  to  expose  78  mm  (3  in.) 
of  glass  periphery  on  two  adjacent 
edges.  The  comer  so  exposed  shall  be 
on  the  side  of  the  specimen  exposed  to 
ultraviolet  light  source. 

(C)  Place  the  ultraviolet  light  per- 
pendicular to  the  glass  surface  with 
the  lamp  aligned  to  the  comer  so  as  to 
maintain  a  temperature  of  66±3*C 
(1500±5*  F)  as  measured  by  a  thermo- 
couple which  is  taped  to  the  glass  sur- 
face. 

(Ill)  Test  procedure.  (A)  Place  the 
copper  tubing  cooling  plate  on  the 
center  of  the  back  side  of  the 
>Q)ecimen. 

(B)  Tum  (m  the  ultraviolet  Ught 
source  and  »wyint^min  the  glass  surface 
temperature  at  88±3*C  (1500±5*  F)  by 
adjusting  the  distance  of  the  light. 

(C)  Expose  each  specimen  continu- 
ously for  one  week. 

(D)  Remove  the  specimen  from  the 
test  and  examine  after  24  hours  at 
room  temperature.  Ascertain  whether 
either  specimen  shows  fogging. 

{  45CJ14    Standards  for  ftamaee  cffldaicy 
nMMliflcations. 

(a)  Scope.  This  section  applies  to  the 
following  furnace  efficiency  modlfica- 
Uons: 

(1)  Replacement  gas-flred  central 
furnaces. 

(2)  Replacement  oil-filed  central 
furnaces. 

(3)  Heat  Pumps. 

(4)  Replacement  oil  burners. 

(5)  Electrically  operated  vent  damp- 
ers for  gas  furnaces. 

(8)  Mechanically  actuated  vent 
dampers  for  gas  furnaces. 

(7)  Thermally  actuated  vent  damp- 
ers for  gas  furnaces. 

(8)  Electrically  operated  vent  or 
chimney  connector  dampers  for  oO- 
flred  furnaces. 

(9)  Automatic  gas  igniUon  systems. 

(b)  Product  standards.— <l)  Standard 
for  replacement  gas-fired  central  fur- 
naces. Oasfired  central  furnaces  shall 
conform  to  ANSI  Z21.47-1978.  enUUed 
"American  NaUonal  Standard  for  Gas- 
fired  Central  Furnaces."  ANSI  Z21.15- 
1977,  enUUed  "Oas-Flred.  Low  Pres- 
sure Steam  and  Hot  Water  Heating 
BoUers,"  or  ANSI  Z21.59-1974,  "Gas- 
Fired  High  Pressure  Steam  and  Hot 
Water  Heating  BoUers." 

(2)  Starutard  for  replacement  oil 
burners.  Oil  burners  shall  conform  to 
ANSI  Z96.2-1974/UL-298.  enUUed 
"Oil  Burners"  and  ANSI  Z91.2-1976. 
enUUed  "Performance  Requirements 
for  Automatic  Pressure  Atomizing  OU 
Burners  of  the  Mechanical— Draft 
Type". 
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(3)  Heat  pumpt.  Heat  pumps  itudl 
conform  to  UL  559  "Standard  for  Heat 
Pumps." 

(4)  Standard  for  electricaUy  operated 
vent  dampen  on  gas  furnace*.*  Elec- 
trically operated  vent  dampers  on  gas 
furnaces  shall  conform  to  ANSI 
Z21.69-1977.  enUtled  "American  Na- 
tional Standard  for  Electrically  Oper- 
ated Automatic  Vent  Damper  Devices 
for  Use  with  Oas-F'ired  Appliances". 

(5)  Standards  for  mechanically  actu- 
ated vent  dampers  on  gas  fumances.  * 
Mechanically  actuated  vent  dampers 
on  gas  furnaces  shaU  conform  to  ANSI 
Z21.67-1979,  entitled  "Amercian  Na- 
tional Standard  for  Mechanically  Ac- 
tuated Automatic  Vent  Damper  De- 
vices for  Use  with  Oas-Flred  Appli- 


ed) Standard  for  thermally  actuated 
dampers  on  gas  furnaces.  *  Thermally 
actuated  vent  dampers  on  gas  furnaces 
shaU  conform  to  ANSI  Z2I.68-1979, 
entitled  "American  National  Standard 
for  Thermally  Actuated  Automatic 
Vent  Damper  Devices  for  Use  with 
Oas-Pired  Appliances". 

(7)  Standard  for  vent  dampers  on 
oil-fired  furnaces.*  Vent  dampers  on 
oil-fired  furnaces  shall  conform  to 
UL17.  entitled  "The  Proposed  First 
Edition  of  the  Standard  for  Vent  or 
Chimney  Connector  Dampers  for  OQ- 
Fired  Appliances". 

(8)  Standard  for  automatic  gas  igni- 
tion system.*  Automatic  gas  ignition 
systems  shall  conform  to  ANSI  Z21.2<X- 
1975,  entitled  "American  National 
Standard  for  Automatic  Oas  Ignition 
Systems  and  Components" 

S  464.815    Load  management  derlcet. 

(a)  Scope.  This  section  applies  to  de- 
vices associated  with  load  management 
techniques.  Application  of  load  man- 
agement technology  In  the  United 
States  is  expected  to  expand  rapidly. 
Consensus  specifications  for  load  man- 
agement devices  are  likely  to  become 
available  in  the  future  as  their  use  be- 
comes more  common. 

(I)  General  (i)  It  shaU  be  suitable 
for  its  Intended  purpose. 

(II)  Claims  of  its  performance  shall 
be  substantiated  by  certified  test  data 
on  production  models. 

(ill)  It  shall  have  UL  approval. 

(iv)  It  shall  not  be  incompatible  with 
the  utility's  control  equipment,  where 
relevant. 

(V)  It  shall  be  constructed  of  sub- 
stantial and  compatible  materials. 

(vl)  Where  required  for  safety,  warn- 
ing decals,  safety  locking,  and  auto- 
matic shut-off  devices  shall  be  used. 

(vii)  It  shall  not  cause  improper 
functioning  of  other  hoiisehold  appli- 
ances. 
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(2)  The  manufacturers  shall  main- 
tain a  suitable  quality  control  program 
to  ensure  that  aU  component  parts,  as 
well  as  the  finished  product,  will  con- 
form to  all  of  the  manufacturer's  effi- 
ciency,- performance,  and  safety 
claims. 

(3)  The  manufacturer  shall  provide 
detailed  installation  and  general  main- 
tenance instructions  with  each  unit. 

(4)  The  manufacturer  shall  provide  a 
warranty  for  the  device  which  covers  a 
period  of  at  least  3  years. 


'Non.— All  vent  dampen  and  autmnatk 
gas  ignition  devices  (paragraphs  (4M8) 
above)  shall  contain  a  label  stating:  "This 
device  ahoukl  be  Installed  by  an  approved 
oontraetor." 


S454J01    Scope. 

This  subpart  contains  the  installa- 
tion standards,  referred  to  herein  as 
standards  practices,  for  the  safe  and 
effective  installation  of  energy  conser- 
vation measures. 

The  standard  practices  of  this  Sub- 
part contain  references  to  existing 
ASTM  (American  Society  for  Testing 
and  Materials)  and  ANSI  (American 
National  Standards  Institute)  stand- 
ards. These  references  are  listed  in  Ap- 
pendix A  of  this  subpart. 

9454.902    Definitions. 

(a)  Certain  technical  terms  relating 
to  insulation  not  defined  below  are 
used  in  this  subpart  in  accordance 
with  the  definitions  given  in  ASTM 
Designation  C-168-«7.  "Standard  Defi- 
nitions of  Terms  Relating  to  Thermal 
Insulating  Materials." 

(b)  As  used  in  this  subpart— 

(1)  "Approved"  means  acceptable  to 
whatever  authority  regulates  the  in- 
stallation procedures  discussed  in  this 
practice.  Such  authority  is  usually  a 
municipal,  state,  or  federal  agency  or 
an  underwriters'  inspection  or  rating 
bureau. 

(2)  "Circuit"  means  the  complete 
path  about  which  an  electric  current 
travels. 

(3)  "Class  2  Thermostat  Circuit" 
means  the  circuit  by  which  a  thermo- 
stat constrols  a  heating  and/or  cooling 
unit  which  is  characterized  by  limits 
involving  current  and/or  voltage. 
Transformers  supplying  Class  2  ther- 
mostat circuits  are  marked  as  such 
(see  Article  725  of  the  National  Elec- 
tric Code.  1978  EdlUon.  Pages  546  to 
554). 

(4)  "Conditioned  Space"  means  any 
space  in  a  residential  building  which  Is 
served  by  a  heating  or  cooling  sjrstem. 

(5)  "Draft  Hood"  means  a  compo- 
nent of  gas-fired  water  heaters  which 
mixes  secondary  air  with  the  combus- 
tion gases  leaving  the  unit  thus  en- 
abling a  smooth,  continuous  relief  of 
gases  up  the  flue  pipe. 

(6)  "I>raft  Regulator"  means  a  com- 
ponent of  oil-fired  water  heaters 
which  mixes  secondary  air  with  the 
combustion  gases  leaving  the  unit  thus 


enabling  a  smooth,  continuous  relief 
of  gases  up  the  flue  pipe. 

(7)  "Flue  Damper"  means  a  device 
which  automatically  closes  flues  on  oU 
and  gas-fired  water  heaters  to  prevent 
the  escape  of  heat  through  the  flue 
pipe  when  the  water  heater's  main 
burner  is  not  being  fired.  This  device 
also  may  be  called  a  vent  damper. 

(8)  "Flue  Pipe"  means  an  exhaust 
pipe  carrying  products  of  combustion 
from  oil-fired  and  gas-fired  water 
heaters  to  the  outside  environment. 

<9)  "Galvanic  Corrosion"  means  a 
form  of  deterioration  resulting  from 
the  electrochemical  reaction  that 
occurs  when  certain  dlssimnar  metals 
are  in  contact. 

(10)  "Hi-Umit  Switch"  means  a  tem- 
perature control  that  senses  tempera- 
ture changes  in  electric,  gas.  and  oil- 
fired  water  heaters  and  cuts  off  the 
energy  supply  or  fuel  flow  to  the  unit 
when  the  internal  water  temperature 
rises  above  a  certain  point. 

(11)  "Mastic"  means  a  pasty  nutterl- 
al  used  as  an  adhesive  for  installing  in- 
sulation board. 

(12)  "Mineral  CeUular  Loose-fUl 
Thermal  Insulating  BCaterials"  means 
mineral  particulate  material  in  granu- 
lar, modular,  powdery,  or  similar  form 
designed  to  be  installed  dry  by  pour- 
ing, blowing,  or  hand  placement  be- 
tween retaining  surfaces  or  as  a  cover- 
ing layer. 

(13)  "Mineral  Fiber  Batt  and  Blan- 
ket Thermal  Insulating  Materials" 
means  a  flexible  thermal  insulation 
that  can  readily  be  conformed  to 
curved  or  irregular  surfaces,  suitably 
bound  together  to  provide  units  of 
substantial  area  for  handling  and  ap- 
plication, which  may  be  faced  or  rein- 
forced with  confining  media. 

(14)  "Mineral  fiber  Loose-fill  Ther- 
mal Insulating  Material"  means  par- 
ticulate material  in  fibrous  form  de- 
signed to  be  installed  dry  by  pouring, 
blowing,  or  hand  placement  between 
retaining  siu^aces  or  as  a  covering 
layer. 

(15)  "Multi-glazing"  means  an  ar- 
rangement of  two  or  more  separated 
layers  of  glassing  (providing  one  or 
more  Insulating  air  spaces).  Multi-glaz- 
ing can  be  achieved  by  Installing  a 
preassembled.  sealed  insulating  glass 
unit  or  by  affixing  one  or  more  addi- 
tional sheets  of  glazing  onto  an  exist- 
ing window,  sash  or  glass. 

(16)  "Oil  Burner"  means  a  device 
which,  for  oil-fired  heating  equipment 
in  a  residential  building,  atomizes,  va- 
porizes, or  otherwise  disperses  the  fuel 
oil.  mixes  it  with  air  and  ignites  the 
fuel-air  mixture,  and  is  an  integral 
part  of  an  oil-fired  furnace  or  boiler. 
Including  the  combustion  chamber. 

(17)  "Organic  Ollular  Rigid  Board 
Thermal  Insulation"  means  rigid  or 
semirigid  thermal  Insulation  pre- 
formed into  rectangualr  unlta. 


(18)  "Organic  (Cellulosic  or  wood 
fiber)  Loose-fill  Thermal  Insxilating 
Materials"  means  organic  particulate 
material  in  granular,  modular,  pow- 
dery, or  similar  form  designed  to  be  in- 
stalled dry  by  pouring,  blowing,  or 
hand  placement  between  retaining 
surfaces  or  as  a  covering  layer. 

(19)  "Pressure  Relief  Value"  means 
a  safety  valve  which  opens  to  vent 
pressure  when  the  pressure  in  the 
water  tank  exceeds  a  pre-set  level  due 
to  excessive  water  temperature. 

(20)  "Prime  Window  (door)"  means 
the  original  window  (door)  to  which  a 
storm  window  (door)  or  multi-glazing 
is  added  to  provide  greater  thermal  re- 
sistance. 

(21)  "Reflective  Thermal  Insulation" 
means  thermal  insulation  depending 
for  its  efficiency  in  large  part  on  re- 
duction of  radiant  heat  transfer  across 
spaces  by  use  of  one  or  more  surfaces 
of  high  reflectance  and  low  emlttance. 

(22)  "Replacement  Oil  Burner" 
means  an  oil  burner  that  conforms  to 
the  reqviirements  of  the  most  recent 
revisions  of  American  National  Stand- 
ard Safety  Standard  for  Oil  Burners. 
Z96.2-1974  (UL  296-September  1974) 
and  American  National  Standard  Per- 
formance Requirements  for  Automatic 
Pressure  Atomizing  Oil  Burners  of  the 
Mechanical  Draft  Type.  Z91.2-1976 
and  approved  by  a  nationally  recog- 
nized testing  agency. 

(23)  "Storm  Door"  means  a  door  in- 
stalled outside  or  inside  a  prime  door, 
creating  an  insulating  air  space  to  pro- 
vide greater  resistance  to  heat  flow 
than  the  prime  door  alone. 

(24)  "Storm  Window"  means  a  unit 
consisting  of  glazing  installed  in  a 
window  opening  either  outside  or 
inside  a  prime  window,  creating  an  in- 
sulating air  space  to  provide  greater 
resistance  to  heat  flow  than  the  prime 
window  alone.  The  storm  window  may 
be  removable  or  permanently  at- 
tached. 

(25)  "Thermal  Door"  means  a  unit 
installed  in  a  door  opening  which  has 
an  R-value  of  at  least  two  and  is 
weatherstripped  to  provide  greater  re- 
sistance to  heat  flow. 

(26)  "Thermal  Window"  means  a 
window  system  with  improved  thermal 
performance  through  the  use  of  multi- 
ple glazing  and  more  airtight  construc- 
tion. Some  thermal  windows  also  pro- 
vide an  insulating  frame  and  sash  to 
provide  greater  thermal  efficiency. 

(27)  "Unconditioned  Space"  means 
any  space,  out-of-doors  or  in  a  residen- 
tial building,  which  is  not  served  by  a 
heating  or  cooling  system. 

(28)  "Unit"  means  a  storm  window. 
thermal  window,  multi-glazing  or 
storm  door  as  defined  herein.  It  is  a 
manufactured  item  assembled  in  a  fac- 
tory or  a  knock  down  unit  assembled 
at  the  site  prior  to  installation. 
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(29)  "Vapor  Barrier"  means  any  ma- 
terial (as  defined  in  ASTM  Designa- 
tion C-755-73)  that  has  a  water  vapor 
permeance  (perm)  rating  of  one  (1)  or 
less. 

Nor  1.  The  following  materials,  upon 
proper  application,  constitute  vapor  bar- 
riers: Asphalt  impregnated  kraft  paper,  alu- 
minum foil,  plastic  film,  and  paint  and  wall- 
coverlnga  which  are  labeled  by  the  manufac- 
turer as  having  a  perm  rating  of  one  (1)  or 
leas  when  applied  in  accordance  with  the 
manufacturer's  instructions. 

(30)  "Water  Heater  Thermal  Insulat- 
ing Materials"  means  mineral  fiber 
Jacket  with  a  non-combustible  facing 
material  to  Insulate  hot  water  heaters. 

9  466  JOS  Coverage  and  additional  re«Mire- 
ments. 

(a)  Coveraoe.  This  Subpart  shall 
apply  to  all  installation  contractors 
who  appear  on  the  list  of  contractors 
prepared  by  the  State  pursuant  to 
9456.312  imder  the  circumstances  de- 
scribed in  the  State  Plan  pursuant  to 
9456.305. 

(b)  Additional  requirements.  (1)  The 
installation  practices  in  this  Subpart 
contain  certain  "recommendations"  re- 
garding the  application  of  vmTor  bar- 
riers in  some  condensation  zones.  The 
term  "recommend"  is  used  to  signify 
that  the  procedures  identified  are  not 
required  to  provide  a  safe  and  effec- 
tive Installation  of  iiunilatlon  in  every 
instance  but  may  prevent  the  occur- 
ence of  moisture  problems  imder  cer- 
tain conditions.  The  eligible  customer 
ultimately  needs  to  accept  or  reject 
the  "recommended"  practices  con- 
tained herein.  Therefore,  whenever  a 
"recommendation"  is  contained  in 
these  practices,  the  person  responsible 
for  the  installation  shall  present  to 
the  eligible  customer  the  "recommen- 
dation" and  any  additioiud  informa- 
tion which  he  can  provide  to  assist  the 
eligible  customer  in  making  a  decision. 

(2)  At  the  completion  of  each  instal- 
lation of  thermal  insulation  materials 
covered  under  99456.904-456.908.  the 
person  responsible  for  such  installa- 
tion ShaU  comply  with  the  require- 
ments of  9  456.909.  "Certification  Pro- 
cedures for  the  Installation  of  Ther- 
mal Insulation  Materials." 

9  454J04  Standard  Practiee  for  the  Instal- 
lation of  Organic  and  Mineral  Fiber 
Looae-FIIl  Thermal  InsolatkHi. 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  orivilc  (cellulosic 
or  wood)  and  mineral  (rode.  slag,  or 
glass)  fiber  loose-fill  thermal  insula- 
tion on  ceilings,  attics,  floors  and  in 
frame  wall  cavities. 

(2)  This  practice  applies  only  to  the 
installation  of  dry  loose-fill  thermal 
insulation  consisting  of  organic  or 
mineral  fiber  materials  by  pneumatic 
or  manual  means.  It  does  not  apply  to 
material  installed  in  a  wet  oooditifm  ot 


16637 

where  liquid  is  added  at  any  stage  of 
the  installtion  process. 

(3)  This  practice  covers  the  installa- 
tion process  from  pre-installation  in- 
spection through  post-installation  in- 
spection. It  does  not  cover  the  produc- 
tion of  the  insulation  materials, 
whether  such  production  takes  place  ' 
in  a  factory  or  at  the  installation  site. 

(4)  This  practice  is  not  intended  to 
replace  the  manufacturer's  installa- 
tion instructions  imless  they  are  in- 
consistent with  this  practice. 

(5)  This  practice  is  not  intended  to 
supersede  the  authority  of  state  and 
local  codes  and  regulations  unless  the 
requir«nents  of  such  codes  and  regul- 
tions  are  less  stringent  than  those  pre- 
scribed herein. 

(6)  This  practice  requires  that  the 
person  installing  the  insulation  have  a 
working  knowledge  of  the  u>pUcable 
codes  and  regultions,  tools,  equipment, 
and  methods  necessary  for  the  instal- 
lation of  thermal  insulation  materials 
or,  in  the  alternative,  that  the  perscm 
supervising  the  installer  have  such 
knowledge.  It  also  requires  an  under- 
standing of  the  fundamentals  of  resi- 
dential construction  that  affect  the  in- 
stallation of  insulation. 

(7)  This  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durability,  and  safety  of  insulation  in 
service. 

(8)  This  practice  provides  minimum 
requirements  that  will  help  to  ensure 
the  installation  of  insulation  in  a  safe 
and  effective  manner.  Actual  condi- 
tions in  existing  buildings  vary  greatly 
and  in  vatae  cases  substantial  addition- 
al care  and  precaution  may  have  to  be 
taken  to  ensure  effective  and  safe  in- 
stallation. 

(b)  Significance.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  durability  of  insulation  depend 
not  only  on  the  quality  of  the  insulat- 
ing materials,  but  also  on  their  proper 
and  workmanlike  installation. 

(2)  Improper  installation  of  insula- 
tion may  reduce  its  thermal  effective- 
ness, cause  fire  hazards  and  other 
unsafe  condition^,  and  promote  the  de- 
terioration of  the  structure  in  which  it 
is  installed. 

Hon  1.— J^iedfic  liaaards  that  can  result 
from  Improper  installation  Include: 

a  deterioration  or  failure  of  electrical 
wiring  components  and  heat  tnilldup  caused 
by  overfused  electrical  circuits  or  by  ex- 
posed metal  wire  conductors,  when  wiling  is 
mrapsiilatM  in  thermal  insiilation: 

b.  fire  caused  tiy  heat  buildup  from  re- 
oesMd  HgtitJng  fixtures  covered  by  Insula- 
tion; 

c.  flame  spread  on  exposed  flammaWe 
vapor  barriers;  and 

d.  detertorUoo  of  wood  structures,  paint 
f  ailurea,  and  onrosian  of  metal  fasteners 
and  electrial  components  caused  by  pro- 
longed moisture  accumulation  within  Ixilld- 
ing  components. 


MOttm.  VOC  44i  NO. 


Y,  NIAKH  If,  Iffr9 


noauu.  woKsmL,  vol  44,  Na 


,  MAMH  10,  1979 


UMI 


10638 

(c)  Safety  Precaution*.  Duiinc  In- 
«t*ll«t.lon,  do  not  smoke  or  carry  any 
opm  flame  in  the  attic  or  any  truck  or 
van  used  for  installation. 

(d)  Pre-irutaOation  Intpection  and 
Preparation— (I)  QeneraL  (i)  Identify 
all  recessed  lighting  fixtures  (includ- 
ing wiring  compartments  and  ballasts), 
motors,  fans,  blowers,  heaters,  fur- 
naces, flues,  chimneys,  and  other  heat- 
producing  dlvices  In  all  areas  where  in- 
sulation is  to  be  installed. 

(U)  Install  blocking,  such  as  wood, 
metal,  unf  aced  mineral  wool  batts,  or 
non-flammable  rigid  cardboard  around 
items  identified  in  paragraph  (dXlXi) 
of  this  section  to  permanently  main- 
tain a  3-inch  minimum  airspace  all 
around  them.  Install  blocldng  at  least 
as  high  as  the  height  of  the  finished 
insulation.  Do  not  cover  recessed  light- 
ing fixture  enclosures,  or  their  wiring 
compartments  and  ballasts,  so  as  to 
entrap  heat  and  prevent  the  free  cir- 
culation of  air  unless  the  fixture<s)  are 
otherwise  approved  for  the  purpose.  If 
mineral  fiber  is  installed,  the  blocking 
and  airspace  specified  In  this  section 
need  not  be  provided  around  flues  and 
chimneys. 

(ill)  Install  necessary  blocking  so 
that  all  devices  which  may  require 
maintenance  or  servicing  remain  ac- 
cessible after  the  insulation  Is  in- 
stalled. 

(iv)  Inspect  the  siding,  roof,  walls, 
ceilings,  and  attic  floors  to  identify 
areas  where  a  previous  moisture  prob- 
lem has  caused  paint  peeling.  wari>age. 
stain,  fungus  growth,  rotting,  or  other 
structural  damage.  Do  not  install  insu- 
lation In  such  areas  unless  these  condi- 
tions and  their  source(s)  have  been 
corrected. 

(V)  Block  all  openings  In  ceilings, 
floors,  and  sidewalls  through  which 
the  insulating  material  may  escape. 
Seal  all  wall  cavities  which  open  into  a 
basement  or  crawl  space  before  wall 
insulation  is  Installed. 

(vl)  Determine  the  structural  soimd- 
ness  and  strength  of  walls  or  ceilings. 
Do  not  InstaU  insulation  in  areas  too 
weak  to  withstand  the  pressures  or 
loads  created  by  the  filling  process 
unless  such  condition  has  been  cor- 
rected. 

(2)  WaU*.  (i)  Inspect  walls  to  deter- 
mine whether  Insualtion  was  InstaUed 
previously.  Do  not  Install  additional 
insulation  where  there  is  existing  insu- 
lation In  wall  cavities. 

(11)  For  buildings  located  in  Zone  I  of 
Figure  1.  provide  a  vapor  barrier  on 
the  interior  surface  of  all  bathrooms 
and  unvented  kitchens  and  laundary 
areas.  Caulk  or  seal  all  major  oracles  in 
the  exterior  walls  of  these  rooms  In- 
cluding Joints  between  the  floor  and 
wall  (except  where  impractical  be- 
cause of  carpeting),  between  wall  and 
ceiling,  at  Joints  around  window 
frames,  and  around  wall  penetrations 


for  electrical  services  (outlets  and 
switches),  plumbing  stacks,  and  heat- 
ing and  air  conditioning  ducts. 


Note  2.— It  Is  noommendad  that  a  vapor 
banter  and  ranlfctng.  such  ai  described  in 
this  seetUxi.  also  be  provided  in  the  buUd- 
tngs  tn  Zone  n  of  Figure  1. 


Figure   1.  Condensation  Zones  in  the  United  States 
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Non  3.— The  above  requirements  for 
moisture  control  are  minimum  requirements 
needed  to  prevent  Ions-term  moisture 
damace.  Homes  which  are  characterized  by 
one  or  more  of  the  followlns  are  more  likely 
to  experience  exceaalye  moisture  aociumula- 
Uon  which  can  be  corrected  by  application 
of  a  vapor  barrier  and  caulklnc  as  described 
above  and/or  additional  venting  of  the  wall 
cavity  from  the  exterior  or  by  additional 
ventilation  of  the  occupied  space. 

a.  Homes  with  an  area  of  len  than  800 
square  feet. 

b.  Homes  with  leas  than  2S0  square  feet 
per  occupant, 

c  Homes  with  tight  wall  and  ceiling  con- 
struction and  weathentrlpped  windows  and 
doora, 

d.  Electrically  heated  homes  or  homes 
with  a  heating  system  which  uses  outside 
combustion  air. 

A  relative  humidity  Indicator  may  be  in- 
stalled to  monitor  the  humidity  level  and 
determine  when  excessive  moisture  accimiu- 
lation  is  likely  to  occur. 

(3)  Attic*  and  CeUings,  (i)  Identify 
and  measure  ventilation  area  in  attics. 
Do  not  install  insulation  in  attics 
unless  ventilation  openings  in  attic 
areas  conform  to  one  of  the  following 
requirements   or   arrangements   have 


been  made  to  conform  to  these  re- 
quirements within  six  months  from 
the  date  of  installation: 

(A)  1  ft*  minimum  of  free  ventHatton 
area  per  150  ft'  of  attic  floor  area,  if 
no  vapor  barrier  exists  in  the  attic; 

(B;  1  ft'  minimum  of  free  ventilation 
area  per  300  ft'  of  attic  floor  area  if  a 
vapor  barrier  does  exist; 

(C)  1  ft'  minimum  of  free  ventilation 
area  per  300  ft'  of  attic  floor  space  If 
at  least  50  percent  of  the  required  ven- 
tilating area  is  provided  with  fixed 
ventilation  located  in  the  upper  por- 
tion of  the  space  to  t>e  ventilated  (at 
least  three  feet  above  eave  or  soffit 
vents)  with  the  remainder  of  the  re- 
quired ventilation  provided  by  eave  or 
soffit  vents. 

Nor  4.— Screen  or  louvers  which  cover 
ventilation  openings  reduce  the  free  ventila- 
tion area.  Most  metal  louvers  have  the  free 
ventilation  area  stamped  on  their  frame.  If 
the  free  ventilation  area  of  louvers  is  not 
known,  assume  that  it  is  half  of  the  area  of 
the  ventilation  opening  and  increaee  the 
opening  accordingly. 


(ii)  Ensure  that  all  ventilation  open- 
ings have  suitable  louvers  or  screens  to 
prevent  rain  or  snow  from  entering 
the  attic 

(ill)  For  buildings  located  in  Zones  I 
and  II  of  figure  1.  If  there  is  no  exist- 
ing Insulation  or  if  existing  insulation 
is  to  be  removed,  provide  a  vapor  bar- 
rier membrane  on  the  upper  surface  of 
the  ceiling  material.  Never  InstaU  a 
vapor  barrier  on  top  of  existing  insula- 
tion. 

Non  S.— For  buildings  in  Zones  I  and  II  of 
Figure  1,  where  there  is  existing  ceiling  in- 
sulation and  no  vapor  barrier,  it  Is  recom- 
mended that  a  vapor  barrier  stich  as  paints 
and  wall  coverings  which  are  labeled  by  the 
manufacturer  as  having  a  perm  rating  of 
one  (1)  or  less  and  are  applied  in  strict  ac- 
cordance to  the  manufacturer's  Instructions 
be  Installed  In  the  interior  surface  of  bath- 
rooms and  unvented  kitchens  and  laundry 
areas.  It  is  also  recommended  that  all  cracks 
and  penetrations  on  the  interior  ceiling  sur- 
face of  these  rooms  (such  as  around  lighting 
fixtures  and  at  wall  and  ceiling  joinU)  be 
caulked. 

NoTS  6.— The  above  requirements  for 
moisture  control  are  minimum  requirements 
needed  to  prevent  long  term  moisture 
damage.  Homes  which  are  characterized  by 
one  or  more  of  the  following  are  more  likely 
to  ext>erience  excessive  moisture  acomfiula- 
tion  which  can  be  corrected  by  application 
of  a  vapor  barrier  and  caulking  as  described 
above  on  the  "*«""g-  of  all  rooms  or  by  ad- 
ditional ventilation  of  the  occupied  space. 

a.  Homes  with  an  area  of  leas  than  800 
square  feet, 

b.  Homes  with  less  than  250  square  feet 
per  occupant. 

c  Homes  with  tight  wall  and  ceUlng  con- 
structicm  and  weatherstripped  windows  and 
doora, 

d.  Electrically  heated  homes  or  homes 
with  a  heating  system  which  uses  outside 
combustion  air. 

A  relative  humidity  Indicator  may  be  in- 
stalled to  monitor  the  humidity  level  and 
determine  when  excessive  moisture  accumu- 
lation Is  likely  to  occur. 

(iv)  If  a  vapor  barrier  membrane  is 
installed  tape  all  tears,  penetrations, 
and  all  Joints  which  are  not  over- 
lapped by  at  least  three  (3)  inches. 

(v)  Install  blocking  around  attic 
doors  and  bathroom,  kitchen  or  simi- 
lar vents  which  open  into  the  attic,  if 
the  level  to  which  the  insulation  will 
be  installed  exceeds  their  height. 

Nor  7.— Ensure  that  blodting  is  installed 
around  vent  openings  in  a  manner  that  en- 
ables the  free  movement  of  air  through  the 
vent  Into  the  attic 

(vl)  Install  blocking  to  restrain  loose- 
fill  Insulation  from  clogging  soffit 
vents  at  the  eaves  restricting  attic  ven- 
tllatloiL  Install  blocking  to  ensure  free 
movement  of  air  through  sofflt  vents 
into  the  attic 

(vll)  Cover  all  bathroom  and  kitchen 
vents  which  open  Into  the  attic  with 
temporary  blockings  prior  to  the  in- 
stallation of  Insulation  to  asstire  that 
no  insulation  material  falls  into  the 
vents. 
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(e)  InstaUation  Procedure*.  (1)  Do 
not  install  Insulation  unless  the  pre-in- 
gtallation  inspection  and  preparation 
has  been  carried  out  and  any  defects 
which  were  identified,  as  well  as  their 
causes,  have  been  eliminated. 

(2)  Handle  all  insulation  material  In 
accordance  with  manufacturer's 
instructions  and  keep  it  <by  and  free 
of  extraneous  materials. 

(3)  Install  Insulation  so  that  It  will 
not  be  in  contact  with  the  ground  or 
other  sources  of  water. 

(4)  Install  Insulation  only  between 
conditioned  and  unconditioned  spaces. 

(5)  Install  Insulation  in  ceilliigB  or 
floors  in  such  a  manner  that  the  elec- 
trical wires'  temperature  under  pro- 
longed normal  rated  loading  condi- 
tions does  not  exceed  the  values  speci- 
fied in  the  National  Electrical  Code 
(Table  310-16  through  19,  latest  edi- 
tion) for  that  particular  type  of  wiring 
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(See  Am>endlx  BY.  Provided,  the  cir- 
cuit hai  ftimper  overcurrent  protec- 
tion. 

(6)  The  requirement  of  paragraph 
(eXS)  of  this  section  is  deemed  to  be 
met  if  exi>o8ed  wiring  in  attics  is  treat- 
ed as  Indicated  in  subparagraphs  (6X1), 
(11),  or  (ill)  of  this  paragraph. 

(I)  Place  insulation  in  attics  up  to 
the  underside  of  electrical  wiring.  Do 
not  cover  electrical  wiring;  or, 

(II)  Place  permanent  barriers  which 
exceed  the  height  of  the  Insulation 
around  the  sides  of  wires  and  below 
such  wires.  The  barrier  should  form  a 
three  inch  wide  air  space  which  will 
permanently  restrain  the  thermal  in- 
sulation from  covering  the  electrical 
conductors).  The  barrier  material 
must  be  consistent  with  local  code  re- 
quirements for  durability,  safety,  fire, 
moisture  resistance,  and  rodent  and 
f  ungtis  protection.  See  Figure  2. 
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Figure  2.      Installing  Insulation  Around  Wires 


Nor  8.— Do  not  handle  electrical  wiring 
with  exposed  metal  conductors  or  brittle 
electrical  Insulation. 

(ill)  The  requirements  of  paragraphs 
(6X1)  and  (6XU)  do  not  apply  to  single 
wires  which  are  attached  parallel 
along  the  Joist,  provided  that  the  cir- 
cuit has  properly  rated  overcurrent 
protection. 

(7)  Do  not  fill  wall  cavities  that  act 
as  air  ducts. 

(8)  Fill  aU  other  wall  cavities  com- 
pletely in  accordance  with  the  manu- 
facturer's recommendations. 

(9)  Locate  entry  holes  for  pneumatic 
equipment  to  permit  the  complete  fill- 
ing of  wall  cavities.  Open  entry  holes 
with  a  technique  that  permits  refin- 
ishlng  with  little  or  no  change  in  the 
appearance  or  structural  integrity  of 
the  walL 

Nor  9.— A  complete  fm  generally  requires 
a  mtnimiim  of  two  Openings  per  tUxsr  per 
stud  space  (refer  to  the  manufacturer's 
Instructions).  Some  construction  types  may 
not  require  the  drilling  of  entry  holes  to 
gain  access  to  every  cavity.  It  may  be  possi- 
ble to  gain  access  through  eave  or  overhang 
panels.  In  addition,  in  balloon  construction 
access  may  be  gained  f  ran  the  attic 

(10)  After  the  entry  holes  have  been 
opened,  use  them  to  check  the  wall 
cavity  for  fire  stops  and  other  obstruc- 


tions which  require  additional  entry 
holes  to  assure  complete  filling  of  the 
cavity. 

(11)  For  pneumatic  installation  tn 
celling  areas,  use  the  least  air  presstire 
meeting  the  equljHnent  manufactur- 
er's Instructions. 

(12)  Do  not  blow  insulation  into  elec- 
trical devices  or  vents  which  open  into 
the  aUic 

(13)  Fit  the  attic  side  of  access  doors 
or  panels  with  Insulaticm  batt  (or 
equivalent  material)  except  where  pre- 
vented by  a  retractable  ladder. 

(14)  Close  all  entry  holes  in  a  work- 
manlike manner  using  materials  com- 
patible with  the  original  materials.  Do 
not  close  entry  holes  in  sheathing 
which  is  covered  by  an  exterior  brick 
veneer  or  siding. 

(f)  Po*t-in*tallation  In*pection  and 
Procedure*.  (1)  Inspect  the  coverage 
and  depth  of  the  insulation.  Fill  all 
"pockets'*  and  voids  in  the  insulation. 
Level  insiilation  in  a  manner  which 
will  not  damage  wiring  or  any  other 
Items. 

(2)  Ensure  that  insulation  does  not 
restrict  the  soffit  vents  affecting  the 
minimum  attic  Ventilation  requlre- 
mmts  specified  in  paragraph  (dX3Xi) 
of  this  sectkm. 
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(S)  Ensure  that  insulation  nutterlAl 
li  not  In  the  air  spaces  specified  in 
paragraph  (dXlKU)  of  this  section. 

(4)  Clear  all  electric  wall  outlets  and 
switches  of  any  insulation  materiaL 
Turn  off  electric  power  while  perform- 
ing these  tasks. 

(5)  Ensure  that  all  cavities  that  act 
as  air  ducts  for  heating,  cooling,  or 
ventilation  requirements  are  not  re- 
stricted by  insulation  materials  or 
temporary  blocking. 

(6)  Remove  all  temporary  blocliings 
which  were  installed  under  paragraph 
(dXSXvU)  of  this  secUon. 

(7)  Ensure  that  the  requirements  of 
paragraphs  (eK5)  and  (eX6)  of  this 
section  have  been  met. 

S  456.905  Standard  Practice  for  the  Iiutal- 
latlon  of  Mineral  Fllwr  BatU  and  Blan- 
kets Themal  Insulation. 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  mineral  (rock.  slag, 
or  glass)  fiber  batt  and  blanket  ther- 
mal Insulation  in  ceilings,  attics, 
floors,  walls,  and  on  ducts. 

(2)  ThlB  practice  covers  the  installa- 
tion process  from  pre- Installation  in- 
spection through  post-Installation  In- 
spection. It  does  not  cover  the  produc- 
tion of  the  insulation  materials. 

(3)  This  practice  is  not  intended  to 
replace  the  manufacturer's  Installa- 
tion Instructions  unless  they  are  in- 
consistent with  this  practice. 

(4)  This  practice  Is  not  Intended  to 
supersede  the  authority  of  state  and 
local  codes  and  regulations  unless  the 
requirements  of  such  codes  and  regu- 
lations are  less  stringent  than  those 
prescribed  herein. 

(5)  This  practice  requires  that  the 
person  Installing  the  insulation  have  a 
working  knowledge  of  the  applicable 
codes  and  regulations,  tools,  equip- 
ment, and  methods  necessary  for  the 
installation  of  thermal  insulation  ma- 
terials or.  in  the  alternative,  that  the 
person  supervising  the  Installer  have 
such  knowledge.  It  also  requires  an  un- 
derstanding of  the  fundamentals  of 
residential  construction  that  affect 
the  installation  of  insxUation. 

(6)  This  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durability,  and  safety  of  insulation  in 
service. 

(7)  This  practice  provides  minimum 
requirements  that  will  help  to  ensiuv 
the  installation  of  Insulation  in  a  safe 
and  effective  manner.  Actual  condi- 
tions in  existing  buildings  vary  greatly 
and  in  some  cases  substantial  addition- 
al care  and  precaution  may  have  to  be 
taken  to  ensure  effective  and  safe  in- 
•tallation. 

(b)  Significance.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  diuabillty  of  insulation  depend 
not  only  on  the  quality  of  the  insulat- 
ing materials,  but  also  on  their  proper 
and  workmanlike  installation. 
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(2)  Improper  installation  of  insula- 
tion may  reduce  its  thermal  effective- 
ness, cause  fire  hazards  and  other 
unsafe  conditions,  and  promote  the  de- 
terioration of  the  structure  in  which  it 
Is  installed. 

Non.  1.— Spedflc  hassrds  that  can  result 
from  Improper  tnsts llsttnn  Include: 

a  deterioration  or  faflure  of  electrical 
wiring  oompooenU  and  beat  buildup  caused 
by  orerfuaed  electrical  drciiits  or  by  ex- 
poaed  metal  wire  conductors  when  wiiinc  Is 
encapsulated  In  thermal  Insulation; 

b.  fire  caused  by  beat  buildup  from  re- 
cessed llcbtlng  flztures  covered  by  insula- 
tion; 

e.  flame  spread  on  exposed  flammable 
vapor  barriers;  and 

d.  deterioration  of  wood  structures,  paint 
failures,  and  corrosion  of  metal  fasteners 
and  electrical  components  caused  by  pro- 
longed moisture  accumulation  within  build- 
ing components. 

(c)  Sa/ety  Precautions.  Do  not  smoke 
or  carry  an  open  flame  in  the  attic  or 
where  insulation  is  being  installed. 

(d)  Pre-InstaUation  Inspection  and 
Preparation— (I)  OeneraL  (1)  Identify 
all  recessed  lighting  fixtures  (includ- 
ing wiring  compartments %nd  ballasts), 
motors,  fans,  blowers,  heaters,  fur- 
naces, flues,  chimneys,  and  other  heat- 
producing  devices  in  all  areas  where 
Insiilatlon  is  to  be  installed. 

(11)  Inspect  the  siding,  roof,  walls, 
ceilings,  and  attic  floors  to  Identify 
areas  where  a  previous  moisture  prob- 
lem has  caused  paint  peeling,  warpage, 
stain,  fungus  growth,  rotting,  or  other 
structural  damage.  Do  not  install  insu- 
lation in  such  areas  unless  these  condi- 
tions and  their  80urce(s)  have  been 
corrected. 

(2)  Attic*  and  Ceilings.  (U)  Identify 
and  meastuv  ventilation  area  in  attics. 


Do  not  Install  insulation  in  attics 
unless  ventilation  openings  in  attic 
areas  conform  to  one  of  the  following 
requirements  or  arrangements  have 
been  made  to  conform  to  these  re- 
quirements within  six  months  from 
the  date  of  Install  stion: 

(A)  1  ft  *  minimum  of  free  ventila- 
tion area  per  150  ft*  of  attic  floor 
area,  if  no  vapor  barrier  exists  in  the 
attic: 

(B)  1  ft '  minimum  of  free  ventila- 
tion area  per  3(X)  ft '  of  attic  floor  area 
If  a  vapor  barrier  does  exist; 

(C)  1  ft  *  minimum  of  free  ventila- 
tion area  per  300  ft*  of  attic  floor 
space  if  at  least  50  percent  of  the  re- 
quired ventilating  area  is  provided 
with  fixed  ventilation  located  in  the 
upper  portion  of  the  space  to  be  venti- 
lated (at  least  three  feet  above  eave  or 
soffit  vents)  with  the  remainder  of  the 
required  ventilation  provided  by  eave 
or  soffit  vents. 

NoTB  2.— Qcreens  or  louvers  which  cover 
ventilation  openings  reduce  the  free  ventila- 
tion area.  Most  metal  louvers  have  the  free' 
ventilation  area  stamped  on  their  frame.  If 
the  free  ventilation  area  of  louvers  Is  not 
known,  assume  that  It  Is  half  of  the  area  of 
the  ventilation  opening  and  Increase  the 
opening  aooordlngly. 

(11)  Ensure  that  all  ventilation  open- 
ings have  suitable  louvers  or  screens  to 
prevent  rain  or  snow  from  entering 
the  attic. 

(ill)  For  buildings  located  in  Zones  I 
and  II  of  Figure  1,  if  there  is  no  exist- 
ing insulation  or  if  existing  insulation 
is  to  be  removed,  provide  a  vapor  bar- 
rier membrane  on  the  upper  surface  of 
the  ceiling  material.  Never  install  a 
vapor  barrier  on  top  of  existing  insula- 
tion. 


Note  S.  For  buildings  In  Zones  I  and  n  of 
Figure  1,  where  there  is  existing  ceOtog  ta- 
sulatlon  and  no  vapor  barrier,  it  is  recom- 
mended that  a  vapor  barrier  sudi  as  paints 
and  wall  covertngs  which  are  labeled  by  the 
manufaetorer  as  bavlng  a  perm  ratine  of 
one  (1)  or  less  and  are  applied  In  strict  ac- 
cordance to  the  manufacturer's  instructions 
be  Installed  In  the  Interior  surface  of  bath- 
rooms and  unvented  kitchens  and  laundry 
areas.  It  Is  also  recommended  that  all  cracks 
and  penetrations  on  the  interior  celling  sur- 
face of  these  rooms  (such  as  around  lighting 
fixtures  and  at  waU  and  ceiling  Joints)  be 
chaulked. 

Non  4.  The  above  requirements  for  mois- 
ture control  are  iwinimnm  requirements 
needed  to  prevent  long  term  moisture 
damage.  Homes  which  are  characterized  by 
one  or  more  of  the  following  are  more  likely 
to  experience  excessive  moisture  accumula- 
tion which  can  be  corrected  by  application 
of  a  vapor  barrier  and  caulking  as  described 
above  on  the  ceilings  of  all  rooms  or  l>y  ad- 
ditional ventilation  of  the  occupied  space. 

a.  Homes  with  an  area  of  leas  than  8(K> 
square  feet. 

b.  Homes  with  less  than  250  square  feet 
per  occupant, 

e.  Homes  with  tight  waU  and  ceiling  con- 
struction and  weatherstrlpped  windows  and 
doors. 

d.  Dectrically  heated  homes  or  homes 
with  a  heating  system  which  uses  outside 
combustion  air. 

A  relative  humidity  indicator  may  be  in- 
stalled to  monitor  the  humidity  levd  and 
detemine  when  excessive  moisture  accumu- 
lation is  likely  to  occur. 

(tv)  If  a  separate  rnpor  barrier  mem- 
brane Is  installed,  tape  all  tears,  pene- 
trations, and  an  Joints  which  are  not 
overlapped  by  at  least  three  (3)  inches. 

(3) /Icon. 

Nor  5.  Insulation  of  floors  over  unheated 
spaces  wHI  cause  these  spaces  to  be  colder. 
Aooofdingly,  appropriate  measures  may 
need  to  be  taken  to  keep  water  pipes  from 
treoing  during  colder  weather. 

(I)  Where  insulation  is  to  be  In- 
stalled beneath  floors  over  crawl 
spaces,  cover  the  ground  surface  with 
a  ground  cover  which  acts  as  a  vapor 
barrier  (such  as  0-mil  polyethylene 
sheeting  lapped  at  the  Joints  and  se- 
curely taped  with  duct  tape  to  the  in- 
terior surface  of  crawl  nuuce  founda- 
tion walls). 

(II)  Where  practical  In  crawl  spaces 
provide  a  free  ventilation  area  of  one 
square  foot  for  every  1500  square  feet 
of  the  ground  area  of  the  crawl  space. 
Provide  cross  ventilation  where  possi- 
ble. See  Note  2  for  gtddance  on  esti- 
mating free  ventilation  area. 
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(ill)  Provide  a  vapor  barrier  on  the 
winter  warm  side  of  floors  to  be  insu- 
lated in  buildings  located  in  Zones  I 
and  n  of  Figure  1. 

(4)  Ducts.  Inspect  duct  to  assure  that 
it  is  dry  and  clean  and  that. all  Joints 
are  tightly  sealed.  Seal  an  Joints  that 
do  not  appear  tight  with  tape  or  other 
materials. 

(e)  Installation  procedures.— il) 
OeneraL  (1)  Do  not  instaU  insulation 
unless  the  pre-installatlon  inspection 
and  preparation  has  been  carried  out 
and  any  defects  which  were  identified, 
as  weU  as  their  causes,  have  been 
eliminated. 

(11)  Handle  aU  insulation  material  in 
accordance  with  manufacturer's 
instructions  and  keep  it  dry  and  free 
of  extraneous  materials. 

(ill)  InstaU  insulation  so  that  it  wlU 
not  be  in  contact  with  the  ground  or 
other  sources  of  water. 

(iv)  InstaU  insulation  only  between 
conditioned  and  unoonditicmed  spaces. 

(V)  InstaU  insulation  so  that  it  fits 
tightly  between  framing  members  on 
aU  sides.  Cut  insulaticm  that  is  too 
kHig  for  a  space  to  the  correct  size.  If 
insulation  is  too  short  for  a  space,  cut 
a  piece  to  fiU  the  void.  Do  not  double 
over  Mr  unneoeasarily  oomtvess  insula- 
tion. 

(vl)  Mft«"**'"  a  three  In^  minimum 
alraiMioe  around  motors,  fans,  blowers, 
heatoa,  furnaces  and  other  heat  inro- 
ducing  devloea.  If  kraf  t  face  Insulation 
is  used  also  mft'"*^*^'"  a  three  inch 
twinhniwri  Binptuoc  between  the  facing 
and  flues  and  chimneys.  Maintain  a 
three  inch  ?«<"<»"""*  ainqwee  arotmd 
recessed  lighting  fixtures  (including 
wiring  compartments  and  ballasts).  Do 
not  instaU  insiUation  over  recessed 
lighting  fixture  enclosures,  <»*  their 
wiring  compartments  and  ballasts,  so 
as  to  entn4>  heat  and  prevent  the  free 
circulation  of  air  unless  the  fixtures 
are  otherwise  approved  for  the  pur- 
pose. 

(vU)  Assure  that  all  devices  which 
may  require  peri(xilc  servicing  remain 
accessible  after  the  Insulation  is  in- 
stalled. 

(2)  Wans.  (1)  Size  insulation  correct- 
ly to  fit  tightly  at  the  sides  and  both 
ends  of  the  stud  space.  Tightly  butt- 
joint  batts  which  are  sh<Hter  than  the 
stud  space  lengUi. 

(ti)  InstaU  a  vapor  barrier  on  the 
winter  warm  side  of  exterior  walls  to 
be  insulated  in  Zones  I  and  n  of 
Figure  1.  Secure  the  vapor  barrier  to 
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the   studs   to   avoid   gaps   and   fish- 
mouths. 

(ttl)  If  the  Insulation  does  not  have  a 
vapor  barrier  attached  to  it,  provide  a 
separate  vapor  barrier  on  the  winter 
warm  side  over  the  InstaUed  insula- 
tion. 

(iv)  Tape  aU  tears  and  penetrations 
In  the  vapor  barrier  and  aU  Joints 
which  are  not  overlapped  by  at  least 
three  Inches  with  duct  tape  (or  equiva- 
lent). 

(V)  If  the  insulation  material  is  pro- 
vided with  a  flammable  vapor  barrier, 
or  if  a  separate  vapor  barrier  which  is 
flammable  is  instaUed  as  required 
tmder  Subdivision  (iU)  of  this  para- 
graph, cover  the  insulation  with  a 
finish  material  having  a  finish  rating 
or  not  less  than  15  minutes  when 
tested  according  to  ASTM  Designation 
El  19-76. 

(3)  Attics.  CeUings.  and  Floors.  (1) 
Place  vapor  barriers  as  required  In 
paragraphs  (dX2XUi)  and  (dXSXUl)  of 
this  Section  on  the  winter  warm  side. 

(U)  When  installing  insulation 
around  bridging  or  cross  bracing  of 
cdllng  or  floor  Joists,  fit  the  Insulation 
material  tIghUy  around  these  obstruc- 
tions and  assure  that  there  are  no 
gaps  in  the  InsulatkKL 

(iU)  When  recessing  insulatitm  batts 
in  floor  Joist  cavities,  turn  insulation 
up  at  the  header  or  cut  and  attach 
pieces  of  insulation  to  the  header  to 
avoid  heat  loss  throu^  the  header. 

(hr)  Fit  insolation  tl^tly  In  floor 
Joist  areas  and  secure  in  place  with 
either  wire  fastraers.  gahruiized  wire, 
or  nylon  mesh  or  galvanized  screen 
held  in  place  by  stm^ing  or  nailing,  or 
galvanized  wire  lacing  held  in  place  by 
stapling  or  nailing. 

(V)  InstaU  Insulation  in  oeQlngs  or 
floors  in  such  a  manner  that  the  elec- 
trical wires'  temperature  under  pro- 
longed normal  rated  loading  condi- 
tions does  not  exceed  the  values  speci- 
fied In  the  naticmal  electrical  Code 
(TaUe  310-16  through  19,  latest  edi- 
tion) for  that  particular  type  of  wiring 
(See  Appendix  B):  Provided,  The  dr-. 
cult  has  pnq^er  overcurrent  protec- 
tion. 

(vl)  the  requirement  of  Subdivision 
(V)  of  this  subparagraph  is  deemed  to 
be  met  if  exposed  wiring  in  attics  is 
treated  as  indicated  below. 

(A)  Place  Insulation  in  attics  to  the 
underside  of  electrical  wiring.  Do  not 
cover  electrical  wiring:  or 

(B)  If  |»»«ni«t«»«  is  instaUed  above 
the  level  of  the  wire  maintain  a  mini- 
mum air  space  of  three  (3)  inches 
around  the  sides  of  wires.  Do  not  cover 
electrical  wiring.  See  Figure  2. 


Figure   l.CondenssCion  Zones  in  Che  DniCsd  Stacss 
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Figure  2.   Installing  Insulation 
Around  Wires 


Non  <:  Do  not  handle  electrical  wiring 
with  exposed  metal  eonductora  or  brittle 
electrical  insulation. 

(c)  The  requirements  of  (A)  and  (B) 
do  not  apply  to  single  wires  which  are 
attached  parallel  along  the  Joist  pro- 
vided that  the  circuit  has  properly 
rated  overcurrent  protection. 

(vil)  Do  not  cover  soffit  vents  with 
insulation  nor  in  any  other  way  re- 
strict attic  ventilation. 

(viii)  Install  insvilation  arotind  vents 
wtiich  open  into  the  attic  in  a  manner 
that  will  ensure  free  movement  of  air 
through  the  vent  into  the  attic. 

(ix)  Fit  the  attic  side  of  access  doors 
or  panels  with  insulation  batt  except 
where  prevented  by  a  retractable 
ladder. 

(4)  Ducts,  (i)  InstaU  insulation  batt 
or  blanket  to  the  exterior  of  the  duct, 
with  a  vapor  barrier  on  the  outside. 

(ii)  Butt  Joint  of  batt  tightly  and  in 
such  a  way  that  a  vapor  barrier  tab 
overlaps  the  Joints  by  at  least  two 
inches.  Mechanically  fasten  the  tab  to 
the  underlaying  vapor  barrier  and  seal 
the  Joint  with  a  duct  tape. 

(ill)  On  rectangular  ducts  install  in- 
sulation so  that  it  is  not  compressed  to 
more  than  50  percent  of  its  nominal 
thickness  at  comers. 

(iv)  On  horizontal  ducts  over  24 
inches  wide,  secure  the  bottom  of  the 
insulation  with  mechanical  fasteners 
as  required  by  the  manufacturer.  Seal 
fastener  penetrations  to  provide  air- 
tight system. 

(V)  Where  ducts  are  subject  to  me- 
chanical abuse,  such  as  in  all  habitable 
spaces  or  spaces  used  for  storage, 
except  on  ceilings,  install  a  protective 
cover,  if  required  by  local  codes  and 
regulations,  to  provide  impact  resis- 
tance. 

Pott-IrutaOation  Inspection  and 
Preparation.  (1)  Ensure  that  there  are 
no  gaps  or  areas  where  insulation  is 
unnecessarily  compressed. 


(2)  Ensure  that  insulation  does  not 
restrict  the  soffit  vents  affecting  the 
minimum  ventilation  requirements 
specified  in  paragraph  (dK2Ki)  of  this 
section. 

(3)  Ensure  that  there  is  no  insula- 
tion material  in  the  air  spaces  speci- 
fied In  paragraph  (eXlXvi)  of  this  sec- 
tion. 

(4)  Ensure  that  all  insulation  is  cov- 
ered with  a  stiitable  covering  material 
in  accordance  with  paragraph 
(eK2Kvi)  and  (eX4Kvi)  of  this  section. 

(5)  Elnsiire  that  the  requirements  of 
paragraphs  (eK3Kv)  and  (eK3Kvl)  of 
this  section  have  been  met. 

MM-90*  Standard  Practice  For  tlie  In- 
stallation of  Organic  Cellular  Rigid 
Board  Thermal  Inaalatlon. 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  organic  cell<ilar 
rigid  board  thermal  insulation  for  con- 
crete floors,  foundation  perimeter,  in- 
terior of  masonry  walls,  interior  of 
frame  walls,  ceilings,  and  as  exterior 
sheathing  on  walls  and  roofs. 

(2)  This  practice  covers  the  installa- 
tion process  from  pre-installation  in- 
spection through  post  installation  in- 
spection. It  does  not  cover  the  produc- 
tion of  the  Insulation  materlaL 

(3)  This  practice  is  not  intended  to 
replace  the  manufacturer's  installa- 
tion instructions  unless  they  are  in- 
consistent with  this  practice. 

(4)  This  practice  is  not  Intended  to 
supersede  the  authority  of  state  and 
local  codes  and  regulations  unless  the 
requirements  of  such  codes  and  regu- 
lations are  less  stringent  than  those 

"prescribed  herein. 

(5)  This  practice  requires  a  working 
knowledge  of  the  applicable  codes  and 
regulations,  tools,  equipment,  and 
methods  necessary  for  the  installation 
of  thermal  insulation  materials.  It  also 
requires  an  understanding  of  the  fun- 
damentals of  residential  construction 
that  affect  the  installation  of  insula- 
tion. 


(6)  This  practice  provides  mtnitmim 
requirements  that  will  help  to  ensure 
the  installation  of  insulation  in  a  safe 
and  effective  manner.  Actual  condi- 
tions in  existing  buildings  vary  greatly 
and  in  some  cases  substantial  addition- 
al care  and  precaution  may  have  to  be 
taken  to  enstire  effective  and  safe  in- 
stallation. 

(7)  This  practice  covers  the  installa- 
tion of  the  rigid  board  but  does  not  in- 
clude in  detail  the  installation  of  exte- 
rior siding  and  roofing  required  to  pro- 
tect rigid  board  insulation  from  the  ef- 
fects of  weather  or  the  installation  of 
Interior  fire  protective  coverings. 

(8)  This  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durability,  and  safty  of  insulation  in 
service. 

(b)  Signi/UMnce.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  durability  of  Insulation  depend 
not  only  on  the  quality  of  the  insula- 
tion materials,  but  also  on  their 
proper  and  workmanlike  installation. 

(2)  Improper  Installation  of  rigid 
board  insulation  may  reduce  its  ther- 
mal effectiveness,  cause  fire  hazards 
and  other  unsafe  conditions,  and  pro- 
mote the  deterioration  of  the  struc- 
ture in  which  it  is  installed. 

(c)  Safety  PrecatMons.  (I)  Do  not 
smoke  or  carry  an  open  flame  in  any 
area  in  which  insulation  Is  being  in- 
staUed  or  cut. 

(2)  The  vapors  of  many  solvents 
used  as  mastic  and  adhesives  in  the  in- 
stallation of  organic  cellular  rigid 
board  thermal  Insulation  are  flamma- 
ble. Keep  solvents  in  approved  con- 
tainers and  carefully  follow  the  specif- 
ic instructions  on  the  labels. 

(d)  General  Reouirements.  (1)  For  all 
rigid  board  applications,  carry  out  the 
pre-installation  and  preparation,  in- 
stallation, and  post-installation  inspec- 
tion in  the  order  prescribed  in  para- 
graphs (e)  through  (n)  of  this  section. 

(2)  For  interior  applications  of  rigid 
board  instilation  on  walls  and  ceilings, 
this  practice  requires,  on  all  exposed 
faces  and  edges  of  the  Insulation  mate- 
rial, a  cover  having  a  finish  rating  of 
not  less  than  15  minutes,  when  tested 
according  to  ASTM  Designation  E 
119-76. 

Nor  1.— %-tneh  gypsinn  plaster  and  some 
Vi-tnch  typsum  board  (dry  wall)  applied  in 
accordance  with  the  maniifacturera'  instruc- 
tions provide  the  required  finish  ratine. 

(3)  Install  insulation  only  between 
conditioned  and  unconditioned  spaces 
except  as  provided  in  paragraphs  (e) 
and  (h)  of  this  section. 

(4)  The  foUowing  provisions  apply  to 
the  control  of  moisture  in  bufldings  to 
be  Insulated: 

(i)  These  provisions  apply  to  all  in- 
stallations of  organic  cellular  rigid  in- 
sulating boards  which  do  not  have  an 
integral  vapor  barrier  on  the  winter- 
warm  side  or  do  not  have  a  material 


structure  (such  as  closed-cell  foam) 
which  makes  the  board,  in  the  thick- 
ness conunonly  used,  into  a  vapor  bar- 
rier. 

(il)  These  provisions  also  apply  to  in- 
stallations of  all  organic  cellular  rigid 
board  Insulation  (including  those  spe- 
cifically excluded  in  Subparagraph  (D) 
where  the  board  is  installed  on  the  ex- 
terior of  a  wall  which  has  insulation  in 
a  wall  cavity  on  the  winter-warm  side 
of  the  l>oard  insulation. 

(ill)  In  all  installations  to  which  this 
section  applies  and  in  which  Insulation 
is  installed  on  the  interior  (winter- 


warm  side)  of  the  wall  or  ceiling  in 
Zones  I  and  II  of  Figure  1.  install  a 
vapor  barrier  on  the  winter-warm  side, 
consisting  of  a  continuous  sheet  meet- 
ing the  requirements  of 
S456.902(bX2g),  covering  the  entire 
solid  wall  area  and  placed  over  the  in- 
sulation boaii  prior  to  installing  the 
protective  cover  required  under  para- 
graph (gX3XV)  of  this  section.  Over- 
lap all  Joints  in  vapor  barrier  mem- 
branes by  at  least  three  inches  or  tape 
the  Joints.  Seal  all  penetrations  of  the 
vapor  barrier  at  electrical  outlets, 
plumbing  penetrations,  and  other  ob- 
structions. 


Figure       1.  Condensation  Zones  in  the  United  States 
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(iv)  In  installAlons  to  which  this 
section  applies,  but  insulation  board  is 
installed  on  the  exterior  (winter  cold 
side)  of  the  wall  or  roof  in  Zones  I  and 
II  of  Figiu-e  1,  provide  a  vapor  barrier 
in  the  form  of  a  paint  or  wall  covering 
meeting  the  requirements  of 
S456.902(bX29)  in  bathrooms  and 
other  areas  which  generate  excessive 
water  vapor,  such  as  unvented  kitch- 
ens and  laundry  rooms.  Seal  major 
cracks  on  the  interior  of  all  insulated 
areas,  including  cracks  at  the  floor  to 
wall  Joints  (unless  impractical  because 
of  carpeting),  at  Joints  around  window 
frames,  and  around  wall  penetrations 
for  electrical  services  (outlets,  switch- 


es, ceiling  fixtures),  plumbing  stacks, 
and  heating  and  air-conditioning 
ducts. 


Nora  a.— The  above  requirements  for 
moisture  control  are  minimum  requirements 
needed  to  prevent  long  term  moisture 
damage.  Homes  which  are  cturacterized  by 
one  or  more  of  the  following  are  more  likely 
to  experience  excessive  moisture  accumula- 
tion which  can  be  corrected  by  application 
of  a  vapor  l>arrier  and  caulking  as  described 
above  and/or  additional  venting  of  the  wan 
cavity  from  the  exterior  as  additional  venti- 
lation of  the  occupied  space. 

a.  Homes  with  an  area  of  less  than  800 
square  feet, 

b.  Homes  with  leas  than  260  square  feet 
per  occupant. 


c.  Homes  with  tight  wall  and  celling  con- 
struction and  weatherstrlpped  windows  and 
doors. 

d.  Electrically  heated  homes  or  homes 
with  a  heating  system  which  uses  outside 
combustion  air. 

A  relative  himoidity  Indicator  may  be  in- 
stalled to  monitor  the  humidity  level  and 
determine  when  excessive  moisture  accumu- 
lation is  likely  to  occur. 

(5)  Enstire  that  only  mastics  and  sol- 
vents compatible  with  the  board  insu- 
lation material  are  used. 

(e)  Foundation  Perimeter— il)  Appli- 
cability.  This  section  applies  to  the  in- 
stallation of  organic  cellular  rigid 
board  thermal  insulation  to  the  exteri- 
or of  foundation  walls  and  around  the 
perimeter  of  concrete  slab  tloon  on 
grade.  Only  rigid  board  material  that, 
in  the  thickness  used,  constitutes  a 
vapor  barrier  (as  defined  in 
S456.902(bX29))  by  virtue  of  its  struc- 
ture shall  be  used  in  this  i^^plication. 

(2)  Pre-installation  Inspection  and 
Preparation.  (1)  Identify  any  termite 
shields  that  would  be  covered  by  the 
insulation.  Do  not  install  l>oard  insula- 
tion unless  the  termite  shield  is  effec- 
tively extended  beyond  the  instilation 
and  cover  to  be  installed. 

(11)  Prepare  a  trench  of  not  less  than 
12  inches  in  depth  on  the  exterior  of 
the  foundation. 

Note  8.  The  depth  below  grade  to  which 
the  insulation  is  effective  depends  on  local 
climate  conditions.  It  is  recommended  that 
the  Insxilatlon  be  installed  to  the  depth  of 
the  frost  line  or  to  the  bottom  of  the  foun- 
dation wall,  whichever  is  less. 

(ill)  Clean  the  area  to  which  the  in- 
sulation is  to  be  applied  from  all 
grease,  loose  paint  or  material.  E^nsure 
that  all  surfaces  are  dry. 

(iv)  InstaU  any  anchoring  devices  re- 
quired for  the  application  of  the  cover- 
ing material 

(V)  Identify  conditions  needing  spe- 
cial attention,  such  as  electrical  out- 
lets, utility  meters,  piping,  and  fau- 
cets. 

(3)  Installation  Procedure,  (i)  Do  not 
install  insulation  board  out  of  doors 
when  the  wall  surface  is  wet  or  the 
termperature  is  below  freezing. 

(ii)  Cut  board  insulation  to  fit 
around  any  surface  projections, 
around  windows,  and  at  comers  so  as 
to  fit  tightly  against  each  other  and 
against  the  anchoring  devices. 

(ill)  Adhere  the  instilation  board 
against  the  wall  or  slab  edge  assuring 
an  intimate  and  continuous  bond. 

(iv)  Install  a  protective  cover  over 
the  insulation  board  to  provide  impact 
resistance.  Fit  the  cover  tightly  so  as 
to  prevent  water  and  insect  penetra- 
tion. 

Note  4.  Various  protective  covers  Include, 
but  are  not  limited  to,  wire  and  other  reen- 
fotced  cement  plaster  and  heavy-bodied 
latex  r^Hngm  Consult  the  Insulation  board 
manufacturer  for  compatible  coatings. 
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(T)  Back-fin  and  taap  ground 
around  foundation  or  slab  edge  to 
alope  avay  tram  tbe  buildiDc. 

(4)  PoU-liutaiUaom  luspeetUm.  (O 
IX  termite  shields  were  kteottfled  In 
sabparagraph  (2K1)  of  this  paragraph 
ensure  that  the  shields  are  extended 
effectively  t)eyond  the  covers.  Give 
specific  attention  to  comers  and  door 
sills  to  assure  that  no  paths  for  insect 
passage  exist. 

(11)  Ensure  that  an  Joints  In  the 
cover  are  tight  and  that  no  cracks 
exist  in  cement  plaster  covers. 

Clll)  Ervsure  that  all  special  condi- 
tions identified  in  subparagraph  <2Kv) 
of  this  paragraph  are  properly  treated 
and  that  the  installation  does  not  in- 
terfere with  the  proper  operation  of 
the  devices. 

(iv)  Ensure  that  all  trenches  that 
were  dug  are  backfilled  and  tamped, 
and  that  they  slope  away  from  Uie 
wan  or  slab  edge. 

<f)  Concrete  /Toon— <1)  AppUcabU- 
Uv.  This  section  applies  to  the  instal- 
lation of  organic  cellular  rigid  board 
thermal  insulation  on  concrete  floors 
over  unheated  basements  and  crawl 
spaces  or  on  coocrete  slabs  on  grade. 

(2)  Pre-lnstaUation  Inspection  and 
Preparation.  (1)  Bisure  that  the  con- 
crete floor  surface  is  dean,  dry,  aiMl 
free  of  oU  and  loose  painL 

(11)  Fill  any  cracks  in  concrete  floor 
with  palrhing  cement  several  days 
prior  to  installation. 

(ill)  Seal  joint  between  floor  and 
walls  to  reduce  air  infiltration. 

(iv)  Identify  all  floor  drains.  Do  not 
cover  such  drains  unless  penuitted  by 
local  codes. 

(V)  When  installing  insulation  on  a 
slab  on  grade,  provide  a  waterproof 
barrier  such  as  two  separate  bru&hed- 
on  coatings  of  asphalt  emulsion  prior 
to  the  installation  of  the  rigid  board. 
Consult  the  board  manufacturer  for 
recommendations  on  coverage. 

(3)  Installation  Procedure,  (i)  Cut 
the  insulation  board  to  appropriate 
size  to  provide  tight  but  not  forceflt 
Joints. 

(11)  Adhere  the  board  thermal  insula- 
tion to  the  coocrete,  assuring  an  inti- 
mate and  continuous  bond. 

(ill)  Mechanically  fasten  the  under- 
floor,  either  directly  or  Indirectly,  to 
the  concrete  floor  slab. 

Hots  5.  Rigid  board  insulation  may  be  at- 
tached to  1  Inch  by  2  inch  or  1  Inch  by  1 
Inch  (nominal  dimensions)  furrinc  strips  16 
Inch  CD  centers.  Lay  wood  furring  strips  at 
right  angle  over  the  long  dimension  oCthe 
InsiUktion  board  and  fasten  with  concrete 
naOs  to  the  concrete  floor  or  slab.  Furring 
strips  should  be  placed  so  that  the  )otnU  of 
the  underfloor  (^4  Inch  exterior  grade  ply- 
woodj  fall  on  the  centers  of  the  furring 
strips.  The  underfloor  should  be  adhered  to 
the  furring  strips,  nailed  at  4  Inches  on  cen- 
ters, and  sanded  smooth. 

Note  s.  The  Installation  of  the  board  insu- 
lation on  top  of  concrete  floors  raises  the 
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flnirii  ftaor  S  JaelMB  or  m«re.  This  ramr  r»- 
QiMrs  tlM  adiustoMBt  of  doocs. 

(iv)  Under  any  permanently  in- 
stalled heat  producing  appUance,  such 
as  a  stove,  gas  or  oil  fired  water 
heater,  furnace,  or  boiler.  Install  a 
non -combustible  cover  over  the  under- 
flooring. 

(4)  Post-InstaUation  Inspection.  (1) 
Ensure  that  the  overlayment  subfloor 
is  flat,  all  suhfloor  butt  or  tongue  and 
grove  Joints  are  tight,  and  that  the 
subfloor  is  securely  fastened. 

(ii)  Ensure  that  a  non-combustible 
cover  has  been  instaUed  as  required  in 
subparagraph  (3Klv)  of  this  para- 
graph. 

(g)  Masonry  Wall  Interior— <l)  Appli- 
cability. This  section  applies  to  the  in- 
stallation of  organic  cellular  rigid 
board  insulation  to  the  Interior  of  ma- 
sonry walls,  particularly  basement 
walls,  which  separate  conditioned  and 
unconditioned  spaces. 

(2)  Pre- Installation  Inspection  and 
Preparation.  (1)  Inspect  the  walls  to 
assure  that  they  are  structurally 
sound,  that  they  are  dry  and  do  not 
show  signs  of  recent  dampness  such  as 
mold,  and  that  they  are  clean  and  free 
of  grease,  loose  paint,  and  loose  mate- 
rial. 

(11)  Remove  baseboards  or  moldings 
on  walls  to  be  insulated. 

(ill)  Install  anchoring  devices  re- 
quired for  the  application  of  the  cover- 
ing material. 

(iv)  Determine  edge  treatment  to  be 
provided  at  windows  and  doors  after 
installation  of  insulation  and  covering. 

(v)  Identify  all  electrical  outlets  and 
switches  or  have  them  extended  to  the 
level  of  the  new  surface  by  an  ap- 
proved electrician. 

(vi)  Identify  and  seal  cracks  such  as 
at  ceilings,  floors,  windows,  and  door 
frames  to  reduce  air  infiltration. 

(3)  Installation  Procedure*.  (1)  Do 
not  install  Insulation  board  within 
three  inches  of  open  flame  heaters, 
flues,  or  recessed  lighting  fixtures. 

(11)  Cut  the  board  Insulation  to  fit 
around  any  surface  projections  such  as 
windows,  electrical  outlets,  conduits, 
and  siirface  movmted  water  and  drain 
pipes. 

(Hi)  Adhere  the  insulation  board  to 
the  wall,  assuring  an  intimate  and  con- 
tinuous bond. 

(iv)  Do  not  cover  water  or  drain 
pipes  with  insulation  board  (during 
cold  weather,  heat  from  the  house 
may  be  necessary  to  prevent  the  pipes 
from  freezing).  If  possible,  wedge  some 
insulating  board  pieces  between  the 
pipes  and  the  wall. 

(v)  After  all  Insulation  board  is  ap- 
plied, install  a  cover  having  a  finish 
rating  of  not  less  than  IS  minutes 
when  tested  according  to  ASTM  Desig- 
nation E  119-76.  except  as  noted  In 
paragraph  (d)(2)  of  this  section.  Water 


and  drain  pipes  may  be  covered  with 
aMnt>ved  covering  BAteriaL 

(vl)  Cover  the  edges  of  the  insulation 
aroimd  electrical  outlets  and  switches, 
leaving  sufficient  apace  to  permit  their 
convenient  use. 

(vlD  Replace  moldings  at  floors 
where  necessary,  doae  any  gaps  and 
joints  at  ceilings  and  oomers  (tape  and 
spackle  for  gypsimi  drywalD.  and  in- 
stall trim  as  needed  around  doors  and 
windows. 

(4)  Post-Installation  Inspection,  (i) 
Ensure  that  all  surfaces  of  insulation 
are  covered  In  accordance  with  the  re- 
quirements of  paragraph  (dX2)  of  this 
section. 

(U)  Ensure  that  electrical  outlets  and 
switches  operate  freely. 

(ill)  Ensure  that  the  requirements  of 
subparagraph  (3X1)  of  this  paragraph 
regarding  the  Installation  of  Insulation 
board  within  three  inches  of  heat  pro- 
ducing equipment  have  tieen  met. 

(h)  Masonry  Crawl  Space  Walls— (U 
Applicability.  As  an  alternate  to  insu- 
lating the  floor  over  a  crawl  space,  the 
walls  of  the  crawl  space  may  be  insu- 
lated even  though  this  is  not  a  condi- 
tioned space. 

(2)  Pre-InstaUation  Inspection,  Prep- 
aration, Installation,  and  Post-Instal- 
lation Inspection.  (A)  All  applicable 
provisions  of  paragraph  (g)  of  this  sec- 
tion shall  apply. 

(B)  Do  not  cover  ventilation  open- 
ings, but  provide  a  means  for  closing 
the  openings  during  the  winter. 

(C)  Install  a  grotuid  cover  which 
meets  -the  vapor  barrier  criteria  as  de- 
fined In  i  456.902(bK29). 

(1)  Frame  WaU  Interior-il)  Applica- 
bility. This  section  applies  to  the  in- 
stallation of  organic  cellular  rigid 
board  insulation  to  the  interior  of  fin- 
ished framed  wall  constructions  which 
separate  conditioned  from  imcondi- 
tioned  spaces. 

(2)  Pre-InstaUation  Inspection  and 
Preparation,  (i)  Apply  aU  provisions  of 
paragragh  (6)(2)  of  this  section. 

(ii)  Secure  the  anchoring  devices 
specified  in  paragraph  (gK2Kili)  of 
this  section  to  the  wall  framing  studs. 

(ill)  Identify  water  and  drain  pipes 
both  on  the  surface  of  the  wall  and  in 
the  wall  cavities.  Provide  nailers  as 
needed  for  attaching  the  covers  re- 
quired In  paragraph  (d)(2)  of  this  sec- 
tion. 

(3)  Installation  Procedures.  (I)  In- 
stall instilation  board  according  to  the 
procedures  given  in  paragraph  (gXS) 
of  this  section. 

(11)  Do  ttot  instaU  liKulation  over 
stud  spaces  that  contain  water  supply 
or  waste  pipes  (during  cold  weather, 
heat  from  the  house  may  be  necessary 
to  prevent  the  pipes  from  freesingL 
The  covering  material  may  be  placed 
over  stud  spaces  containing  pipes. 

(4)  Post-IustaUatiou  Inspection. 
Conduct  poet-installation  Inspection  as 


required  In  psragraph  (fX4)  of  this 
•ection. 

U)  Ceaino9-ll)  AppHeabUitw.  This 
aecOxm  applies  to  the  Installation  of 
organic  cellular  rigid  board  Insulation 
to  the  imderside  (winter  warm  side)  of 
existing  plaster  or  gypsum  board  oeU- 
ings.  See  paragraph  (k)  of  this  section 
for  requirements  for  the  interior  in- 
stallation of  insulation  board  to  wood 
roof  dedcs. 

(2)  Pre-lnstaOaiion  Inspection  and 
Preparation,  (i)  Inspect  the  ceilings  to 
assure  that  they  are  structurally 
sound,  that  they  are  dry  and  do  not 
show  signs  of  recent  dampness  such  as 
mold,  are  dean,  free  of  grease,  loose 
paint,  and  loose  materiaL 

(11)  Remove  any  existing  moldings  at 
the  waU  to  ceiling  Joint  or  on  the  ceil- 
ing itself. 

(ill)  Identify  electrical  outlets  and 
recessed  lighting  fixtures  or  have  an 
approved  electrician  lower  these  to  the 
level  of  the  new  finished  ceiling  sur- 
face. 

(iv)  Identify  the  location  of  celling 
Joists. 

(V)  Seal  an  cracks  at  waU  to  celling 
Joints,  and  any  other  cracks  such  as  at 
electrical  outlets. 

(3)  Installation  Procedure.  (1)  Main- 
tain a  three  inch  airspace  around  re- 
cessed lighting  fixtures,  flues,  and 
other  heat  producing  devices. 

(11)  Cut  insvilation  board  to  tippTOprl- 
ate  size. 

(ill)  Adhere  the  board  to  the  celling 
assuring  an  intimate  and  continuous 
bond. 

(iv)  InstaU  a  cover  having  a  finish 
rating  of  not  less  than  15  minutes 
when  tested  according  to  ASTM  Desig- 
nation E  119-76.  except  as  noted  in 
paragrm^h  (kX2)  of  this  section. 

(V)  If  the  cover  consists  of  gypsimi  or 
similar  board  material,  InstaU  the 
board  so  that  the  Joints  faU  on  the 
center  line  of  the  ceiling  Joists  and 
nail  the  board  to  the  Joists  with  nails 
of  sufficient  length  to  penetrate  the 
cover  material,  the  insulation  board, 
the  existing  celling,  and  into  the  ceU- 
ing  Joist. 

(vl)  Finish  the  ceOlng  with  tape  and 
siMtckle  as  required. 

(4)  Post-Installation  Inspection.  (1) 
Ensiu-e  that  aU  surfaces  and  edges  of 
InsiUation  board  are  covered  with  a 
material  having  a  finish  rating  of  at 
least  15  minutes  when  tested  accord- 
ing to  ASTM  Designation  E  119-76. 
except  as  noted  in  paragraph  (dX2)  of 
this  section. 

(B)  Ensiure  that  the  reqtiirements  of 
subparagraph  (3X1)  of  this  paragn4>h 
have  been  met. 

(k)  Exposed  Wood  Deck  CeUings— 
(1)  Applicabaity.  This  section  «>pUes 
to  the  installation  of  organic  ceUular 
rigid  board  insulation  to  the  underside 
(winter  warm  side)  of  exposed  wood 
roof  decks. 
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(3)  Pre-InstaUation  Inspection  and 
Preparation.  Apply  aU  applicable  pro- 
visions of  paragraph  0X2)  of  this  sec- 
tion. 

(8)  Installation  Procedure,  (i)  Cut 
the  insulation  board  to  fit  snufl^  be- 
tween any  exposed  Joists  or  rafters. 

(U)  M^«"«^»"  a  three  Inch  airspace 
around  ifghtJng  fixtures,  flues,  and 
other  heat  producing  devices. 

(ill)  InstaU  the  Instilatlon  board  with 
in»r>»aniffai  fasteners  to  the  wood  deck 
Insuring  firm  attachment  but  not 
puncturing  the  roofing. 

(hr)  InstaU  a  cover  having  a  finish 
n^ng  of  not  less  than  15  minutes 
when  tested  In  accordance  with  ASTM 
Designation  E  110-76,  except  as  noted 
In  paragraph  (dX2)  of  this  section. 

(V)  Secure  the  cover  through  the  in- 
sulation board  Into  the  wood  deck. 
Insure  that  the  nails  do  not  puncture 
the  roofing. 

(vi)  Finish  the  ceiling  with  tm>e  and 
spadde  as  reqtiired  and  InstaU  edge 
trim  as  needed. 

(4)  Post-lnstaUatlon  Inspection.  (I) 
Ensure  that  aU  surfaces  and  edges  of 
insulation  board  are  covered  in  accord- 
ance with  subparagnuDh  (3Xiv)  of  this 
paragraph. 

(B)  Ensure  that  the  requirements  of 
subparagraph  (SXU)  of  this  paragraph 
have  been  met. 

(1)  Frame  WaU  Exterior— <1)  Appli- 
eabUitv.  This  section  nppUea  to  the  in- 
stallation of  organic  ceUular  rigid 
board  insulation  to  the  exterior  of 
framed  walls. 

(2)  Pre-InstaUation  Inspection  and 
Preparation.  (1)  Inspect  the  walls  to 
assure  that  they  are  structurally 
sound,  ami  that  they  are  free  of 
fungiis  growth  (dry  rot).  If  the  exist- 
ing exterior  waU  cover  is  sound  and 
free  of  rot.  Insulation  can  be  tnstaUed 
over  the  existing  siding.  If  the  existing 
surface  is  attacked  by  fungus  growth, 
remove  the  old  siding.  If  the  old  siding 
is  removed,  assure  that  the  structural 
integrity  of  the  waUs  Is  maintained, 
either  by  the  remaining  cross  bracing 
or  the  installation  of  new  siding. 

(11)  Remove  any  trim  around  win- 
dows, doors,  comers,  and  at  the  sills  as 
required  to  InstaU  the  insulation. 

(Ul)  Identify  any  termite  shields  that 
would  be  covered  by  the  insulation.  Do 
not  InstaU  board  Insulation  unless  the 
termite  shield  is  effectively  extended 
beycmd  the  insulation  and  cover  to  be 
InstaUed. 

(iv)  Determine  edge  treatment  to  be 
given  at  comers,  sills,  windows,  and 
doors. 

(V)  Identify  conditions  needing  spe- 
cial attention,  such  as  electrical  out- 
lets. utiUty  meters,  and  faucets. 

(3)  Installation  Procedure.  (A)  If  the 
existing  wood  siding  is  sound  and  left 
in  place  (see  subparagraph  (2X1)  of 
this  paragraph),  InstaU  the  Insulation 
board  with  mechanical-  fasteners  to 
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the  wood  siding  In  aooordanoe  with 
the  manufacturer's  instructions. 

(ii)  If  the  existing  siding  was  re- 
moved, or  If  the  siding  consists  of  light 
gauge  metal  aver  an  "insulation 
board"  sheathing,  instaU  the  organic 
fylhil^r  rigid  insulation  board  with 
in<M.ti>ni«HU  fasteners  to  the  waU  studs 
or  to  an  f»x<'^-<"g  wood  sheathing  in  ac- 
cordance with  the  manufacturer's 
instructions. 

(ill)  Do  not  instaU  insulation  board 
In  contact  with  flues,  chimneys,  or  ath 
pliances  that  eould  reach  tempera- 
tures above  150*  F. 

(iv)  Cover  the  insulaticm  board  with 
a  suitable  weather  resisting  exterior 
ftni«h,  such  as  aluminum  or  vinyl 
siding,  wood  or  asbestos  shingles,  or 
metal  lath  and  stucco. 

(V)  Attach  the  cover  through  the  in- 
sulation board  to  an  existing  wood 
siding  or  sheathing  to  the  wood  frame 
studs;  or  attach  furring  strips  or  a  ply- 
wood naUer  through  the  insulation 
board  to  the  stud  waU  and  attach  the 
finish  to  the  strips  or  naOer. 

(vi)  InstaU  flM*'<"g  and  trim  at  win- 
dows, doors,  comers,  and  sills  so  as  to 
preclude  the  penetration  of  water  Into 
the  waU  cavity. 

(vli)  Flash  and  seal  aroimd  any  ob- 
stmctlons  such  as  at  water  faucets  and 
electrical  outlets. 

(viU)  Provide  weep  holes  at  the  sUl 
plate  as  required. 

(iz)  Where  insulation  board  is  in- 
staUed on  walls  which  have  cavity  in- 
sulation, provide  for  moisture  control 
in  accordance  with  paragr^h  (dX4)  of 
this  se(;tlon. 

(4)  Post-InstaUation  Inspection.  (1) 
Ensure  that  the  installation  meets  the 
provisions  of  sulv>aragraph  (SXUl)  of 
this  paragraph. 

(ii)  Ensure  that  aU  surfaces  of  insu- 
lation board  are  covered  with  a  suit- 
able weather  resisting  finish  materiaL 

(iU)  Ensure  that  Joints  in  trim,  flash; 
Ing.  and  protective  cover  at  windows, 
doors,  comers,  faucets,  and  electrical 
outlets  are  tight  and  sealed  as  re- 
quired. 

(iv)  Ensure  that  weep  holes  are  pro- 
vided as  required  and  are  free  from 
clogging  materiaL 

(m)  Masonry  WaU  Exterior.— <1)  Ap- 
plicalMity.  This  section  appUes  to  the 
Installation  of  organic  ceUular  rigid 
board  Insulation  to  the  exterior  of  ma- 
sonry or  masonry  veneer  walls. 

(2)  PreHnstaUaHon  Inspection  and 
Preparation.  (1)  Inspect  the  waUs  to 
assure  that  they  are  structurally 
sound  and  free  of  grease,  loose  paint, 
or  loose  materiaL 

(U)  Remove  any  trim  around  win- 
dows, doon,  comers,  and  at  the  siU  as 
required  to  instaU  the  insulation. 

(ill)  Identify  any  termite  shields  that 
would  be  covered  by  the  Insulation.  Do 
not  instaU  board  InsiUation  unless  the 
termite  shield  is  effectively  extended 
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bejrond  the  liwlttloa  and  oow  to  be 
instaUed. 

(It)  Determine  edve  treatmeat  to  be 
fflvcn  at  ooraen,  tfls.  wlndowt.  and 
doon. 

(T)  Identify  condlttona  needinc  ape- 
cial  attention,  auch  aa  electrical  oot- 
leta.  utility  meter*,  and  fauoeta. 

(3)  InataUation  Procedure.  (1>  Attach 
the  bisulatioo  board  to  the  wall  aa  rec- 
ommended by  the  Dumufacturer. 

(U)  Do  not  Inatall  the  Inaulation 
board  tn  contact  with  fhiea,  chimneya. 
or  appli&noea  that  could  reach  tem- 
peratures above  150*  F. 

(Ul)  Cover  the  inaulation  board  with 
a  aultable  weather  reaiatant  exterior 
flniah,  such  aa  aluminum  or  vinyl 
skiing,  wood  or  aabestos  ahinglea.  or 
metal  lath  and  stucco. 

(hr)  Fasten  the  cover  throuch  the  in- 
sulatlco  board  onto  the  maaonry  wall: 
or  aecure  furring  stripe  or  a  plywood 
nailer  base  through  the  inaulation 
board  onto  the  masonry  wall  and 
attach  the  finish  to  the  atrips  or  nailer 
baae. 

(▼)  Inatall  flaahing  and  trteii  at  win- 
dows, doors,  comers,  and  sills  so  aa  to 
preclude  the  penetration  of  water. 

(vl)  Flash  and  seal  lutKind  any  ob- 
.  atructions  such  aa  at  water  fauceta  and 
electrical  outlets. 

(vll)  Provide  weep  holes  at  the  sin 
plate  as  required. 

(4)  Post- Installation  Inspection.  (1) 
Ensure  tliat  the  requlresunts  of  sub- 
paragraph (SXti)  of  this  paragraph 
iHfse  been  met. 

<li)  E^nsure  tliat  the  Insulation  board 
has  been  properly  covered  aa  required 
in  subparagraph  (SXlii)  of  this  para- 
graph. 

(lii)  Ensure  that  all  required  flaahing 
and  sealing  has  been  provided. 

(iv)  Check  that  aU  neceaaary  weep 
holes  at  the  still  plate  have  been  pro- 
vided and  are  unobstructed. 

(n)  Roof  Exterior— (1)  AppUcabmty. 
This  section  applies  to  the  installation 
of  organic  cellular  rigid  board  insula- 
tion to  the  exterior  of  sloped  roofs. 
This  section  does  not  apply  to  rooCs 
over  unheated  attics. 

(3)  Prt-lnstattation  Inspection  and 
Preparation.  (1)  Inspect  the  roof  to 
aaaure  that  it  ia  atrucCurally  sound. 
Sagging  of  the  roof  sheathing  indi- 
cates an  unsound  roof. 

(li)  One  layer  of  eaMing  rooflnc 
may  be  left  in  place  or  may  be  re- 
moved. If  there  are  two  or  more  layers 
of  roofing,  remove  all  roofing. 

(Ill)  Install  nailers  the  thickness  of 
the  insulation  board  along  all  edges 
and  along  the  ridge. 

(I)  Installation  Procedure.  (1)  Install 
insulation  board  as  recommeoded  \gf 
the  manufacturer.  Use  an  appUcatlan 
method  which  faatena  the  inaulation 
to  the  roof  aheathlng.  Do  not  uae  ad- 
heaive  to  fasten  the  insulaUan  to  shln- 
glBB  or  roofing  felt  only. 


(H)  Do  not  InstaD  Inaulation  board  In 
eoDtaot  with  floes  or  chimneys  that 
ooold  reaA  temperatures  above  ISO* 
F. 

(hi)  Depending  on  thickneaa.  denalty, 
and  ooapresslve  strength  of  the 
board,  overlay  the  inaulation  with 
roofing  felt  or  Install  a  plywood  base 
to  the  top  of  the  Insulation  board, 
nailing  it  through  the  Insulation  board 
to  the  roof  rttea thing  and  cover  the 
plywood  with  rooflnc  fett.  A  plywood 
base  Is  also  reqiuired  by  some  local 
building  codes. 

(Iv)  Finish  the  exterior  with  rocking 
following  the  manufacturer's  Instnio- 
tions.  Use  nails  long  enotigh  to  pene- 
trate into  the  plywood  overlay  or 
through  the  Insulation  board  Into  the 
existing  wood  sheathing. 

(V)  Inatall  all  flashing,  gottexa,  and 
trim  as  required. 

(4)  Post-Installation  Inspection.  (I) 
Ensure  that  the  Insulation  board  was 
not  installed  m  contact  with  flues  or 
chimneys  that  could  reach  tempera- 
tures In  exoeass  of  ISO*  F. 

(U)  Ekiaure  that  the  new  finiahed 
roofing  covers  the  entire  ina<ilatton 
roof. 

(lii)  Ensure  that  all  flashing  la  prop- 
erly Inatalifrt.  particularly  at  dormers, 
chhnney.  or  where  tbe  roof  adjoins 
vertical  wall  sections. 

S  45«.N7    Slaarfaid  PraeUcc  far  the  iastal- 

latkM  mt  Miactal  Cellalar  LoMe-FUl 
Tbcnnai  I— Istian. 

(a)  Scope.  (1)  This  practice  covers 
the  Installation  of  perltte  and  vermlcu- 
Ute  mineral  cellular  loose-fill  thermal 
Insulation. 

(2)  This  practice  applies  only  to  the 
Installation  of  mineral  cellular  loose- 
fill  thermal  Insulation  in  attic  floors 
and  various  masonry  cavities  (concrete 
blodL.  block-brick  veneer,  and  masonry 
walls  wherein  the  wan  cavity  opens 
into  the  attic)  by  means  of  pouring  ap- 
plication. It  does  not  apply  to  taistaUa- 
tion  by  pneumatic  machinery 


(3)  This  practice  covers  the  Installa- 
tion prooeaa  from  pre-lnatallation  In- 
apection  through  poat-lnstallation  In- 
spection. It  does  not  cover  the  produc- 
tion of  the  Inaiilatlon  materials. 

(4)  Thla  practice  is  not  Intended  to 
replace  the  manufacturer's  Installa- 
tion Instructions  unless  they  are  In- 
consistent with  this  practice.  000 

(5)  This  practice  Is  not  Intended  to 
supersede  the  authority  of  local  codes 
and  regulations  unless  the  require- 
ments of  such  codes  and  regulations 
are  less  stringent  than  those  pre- 
acrlbed  herein. 

(6)  Thia  practice  requirea  that  the 
person  Installing  the  Insulation  have  a 
working  knowledge  of  the  applicable 
codes  and  regulations,  tools,  equip- 
ment, and  methods  necessary  for  the 
Installation  of  thermal  Insulating  ma- 
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terlalB  or.  In  the  alternative,  that  the 
person  supervising  the  Installer  haw 
sQcfa  knowledge.  It  also  requlies  an  un- 
deiwtandlng  of  the  fundamentals  of 
residential  constmcUon  that  affect 
the  installation  of  Inswiation. 

(7)  This  practice  covers  aspects  of  ha- 
staUatlan  relating  to  the  effectiveness, 
durability,  and  safety  of  inaulation  in 
aervlce. 

(8)  This  practice  provides  minlTniim 
requirements  that  wffl  help  to  ensure 
the  tnstallaUon  of  inaulation  in  a  aafO 
and  effective  manner.  It  most  be  noted 
that  actual  oondttlons  in  exiting 
buildings  vary  greatly  and  In  some 
cases  substantial  additional  care  and 
precaution  may  have  to  be  taken  to 
assure  effective  and  safe  Installatimi. 

(b)  SiffniJicanee.  <1)  This  praotiee 
recognizes  that  effectiveness,  safety, 
and  durability  of  Insulation  depend 
not  only  on  the  quality  of  the  Insulat- 
ing materials  but  also  on  their  proper 
and  worlcmanllke  Installation. 

(2)  Improper  installation  of  Insula- 
tion may  red\ice  Its  thermal  effective- 
ness, contribute  to  fire  hazards  and 
other  unsafe  conditions,  and  promote 
deterioration  of  the  structure  In  whidi 
it  is  Installed. 

M«xs  L— Specific  hszards  that  can  result 
from  improper  InstallsUon  Includes: 

a  Deterlor&tion  or  faJhire  of  electrlesl 
wlrins  components  and  best  buDdap  canaed 
by  overfosed  electrical  dreuits  or  toy  ex- 
posed metal  wire  conductors,  when  wirtng  Is 
eneapsulatod  tn  theraaal  insulatiaB: 

b.  Fire  caused  by  Iteat  buildup  from  re- 
oeased  lighting  fixtures  covered  by  insula- 
tion: 

e.  Flsme  spread  on  exposed  flammable 
vapor  baiiieiv  and 

d.  Deteriorattoa  of  wood  atructareB.  paint 
failures,  and  corroaton  of  metal  fasteners 
and  electrical  camjwnents  caused  by  pro- 
kmced  moisture  aeeuBMilatioa  within  build- 
ing corapooents. 

(c)  Pm-tnstanation  Inspection  and 
Preparaffam.— (1)  OeneraL  (1)  Identify 
an  reoeoaed  lighting  flxturea  (Indud- 
ing  wiring  compartments  and  ballasts). 
motors,  fans.  Mowers,  heaters,  fur- 
naces, and  other  heat  producing  de- 
vices In  all  areas  where  insulation  Is  to 
belnstaned. 

(11)  Install  blocking,  such  as  wood, 
metal,  unfaoed  mineral  wool  batts.  or 
non-flanunable  rigid  cardboard. 
around  items  Identified  In  subdivision 
(1)  of  this  subparagraph  to  permanent- 
ly maintain  a  t-lnch  minimum  air 
space  aU  around  them.  Install  blocking 
at  least  ss  high  aa  the  height  of  the 
finished  Insulation.  Do  not  cover  re- 
cessed lighting  fixture  enclosures,  or 
their  wiring  compartments  and  bal- 
lasts, so  as  to  entrap  heat  and  prevent 
the  free  circulation  of  air  unless  the 
ftxture<s)  are  otherwise  approved  for 
the  purpose. 

(iU)  InstaD  neceosary  blocking  so 
that  aU  devices  which  may  require 
maintenance  or  servicing  renuin  ao- 


cesstble   after   the   insulatkm   is   in- 
staUed. 

(iv)  Inspect  the  siding,  roof,  walls, 
ceilings,  and  attic  floors  to  Identify 
areas  where  a  previous  moisture  prob- 
lem has  caused  paint  peeling,  warpage, 
stain,  f  imgus  growth,  rotting,  or  other 
structural  damage.  Do  not  InstaU  insu- 
lation In  such  areas  unless  these  condi- 
tions and  their  80urce(s)  have  been 
corrected. 

(V)  Block  aU  openings  in  ceilings, 
floors,  and  sidewalls  through  which 
the  twiii^ting  material  may  escape. 
Seal  aU  waU  cavities  which  open  into  a 
basement  or  crawl  space  before  wall 
insulation  Is  Installed. 

(vl)  Determine  the  structural  sound- 
ness and  strength  of  walls  or  ceilings. 
Do  not  InstaU  Insulation  In  areas  too 
weak  to  withstand  the  pressures  or 
loads  created  by  the  filling  process 
unless  such  condition  has  been  cor- 
rected. 

(2)  Attics  and  CeUinffs.  (1)  Identify 
and  measure  ventilation  area  in  attics. 
Do  not  InstaU  InsiUation  in  attics 
unless  ventilation  openings  In  attic 
areas  conform  to  one  of  the  foUowing 
requirements  or  arrangements  have 
been  made  to  conform  to  these  re- 
quirements within  six  months  from 
the  date  of  installation: 

(A)  1  ft*  F«»nimiim  of  frcc  vcntllation 
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per  150  ft*  of  attic  floor  area,  if 
no  vapor  barrier  exists  in  the  attic; 

(B)  1  ft*  minimum  of  free  Ventilation 
area  per  300  ft*  of  attic  floor  area  If  a 
vapor  barrier  does  exist; 

(C)  1  ft*  minimum  of  free  Ventilation 
area  per  300  ft*  of  attic  floor  space  If 
at  least  50  percent  of  the  required  ven- 
tilating area  is  provided  with  fixed 
ventilation  located  in  the  upper  por- 
tion of  the  space  to  be  ventilated  (at 
least  three  feet  above  eave  or  soffit 
vents)  with  the  remainder  of  the  re- 
quired ventilation  provided  by  eave  or 
soffit  vents. 

NoTS  1— Screens  or  louvers  which  cover 
ventilation  openings  reduce  the  free  ventila- 
tion area.  Moat  metal  louvers  have  the  tree 
ventilation  area  stamped  on  their  frame.  If 
the  free  ventOatiixi  area  of  louvers  is  not 
known,  assume  that  It  Is  half  of  the  area  of 
the  ventilation  opening  and  Increaae  the 
opening  aocordipgly. 

(U)  Enstu^  that  aU  ventilation  open- 
ings have  suitable  louvers  or  screens  to 
prevent  rain  or  snow  from  mtoing 
the  attic. 

(IU)  For  buUdings  located  in  Z<mes  I 
and  n  of  Figure  1,  if  there  is  no  exist- 
ing insulation  or  if  existing  insulation 
is  to  be  removed,  provide  a  vapor  bar- 
rier membrane  on  the  upper  surface  of 
the  ceiling  materiaL  Never  InstaU  a 
vapor  barrier  on  top  of  existing  insula- 
tion. 


Figure       1. Condensation  Zones  in  the  United  States 

/ 
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Nor  S.— For  hufldlngs  In  Zones  I  and  n  of 
Figure  1.  where  there  is  existing  celling  In- 
sulation and  DO  vapor  barrier.  It  Is  recom- 
mended that  a  vapor  barrier  such  as  paints 
and  wall  eoverlngs  which  are  labeled  by  the 
manufacturer  as  having  a  perm  rating  of 
one  (1)  or  leas  and  are  appUed  in  strict  ac- 
cordance to  the  manufacturer's  instructions 
be  iniK^"*^  In  the  Intolor  surface  of  bath- 
rooma  and  unvented  kitcbena  and  laundry 
areaa.  It  to  alao  reoomaiendad  that  all  cracks 
and  penetratioDS  <m  tlie  interior  oeOing  sur- 
face of  these  rooms  (such  as  around  lighting 
flxturea  and  i^  wall  and  ceiling  joints)  be 
caulked. 

NOTB  4.— The  above  requirements  for 
moisture  control  are  mintmiim  requirements 
needed  to  prevent  long  term  moisture 
damage.  Hcnnes  which  are  characterized  by 
one  or  more  of  the  following  are  more  lilcely 
to  experience  excessive  moisture  accumula- 
tion which  can  be  corrected  by  application 
of  a  vapor  barrier  and  caulking  as  deacribed 
above  on  the  celling  of  all  rooms  or  by  addi- 
tional ventilation  of  the  occupied  space. 

a  Homes  with  an  area  of  leas  than  800 
square  feet, 

b.  Homes  with  leas  than  280  aquare  feet 
per  occupant, 

e.  Homea  with  tight  wall  and  celling  con- 
structloo  and  weatherstrlpped  windows  and 
doors, 

d.  Electrically  heated  homes  or  homes 
with  a  beating  system  which  uses  outside 
combustion  air. 

A  relative  humidity  indicator  may  be  in- 
atalled  to  monitor  the  humidity  level  and 
determine  Srhen  sMSsalve  molatore  accumu- 
lation Is  likely  to  occur. 

(iv)  If  a  vapor  barrier  membrane  is 
Instajled.  tape  aU  tears,  penetrations, 
and  aU  Joints  which  are  not  over- 
lapped by  at  least  three  (3)  inches. 

(V)  InstaU  blocking  around  attic 
doors  and  bathroom,  kitchen  or  simi- 
lar vents  which  open  into  the  attic  if 
the  level  to  which  the  insulation  wlU 
be  instaUed  exceeds  their  height. 

Nor  S.— Ensure  that  blocking  is  installed 
around  vent  openings  in  a  manner  that  en- 
ablea  the  free  movement  of  air  through  the 
vent  Into  the  attic. 

(vl)  InstaU  blocking  to  restndn  loose- 
fiU  InsiUation  from  clogging  soffit 
vents  at  the  eaves  restricting  attic  ven- 
tilation. InstaU  blocking  so  as  to 
enstire  free  movement  of  air  through 
soffit  vents  into  the  attic. 

(vU)  Cover  aU  bathroom  and  kitchen 
vents  which  open  Into  the  attic  with 
temporary  blockings  prior  to  the  in- 
stallation of  «n»ii1^»Jnn  tO  aSSUTC  that 

no  «ti«ni«tt<^n  material  falls  Into  the 
vents. 

(d)  InstaOeMon  Procedure.  (1)  Do 
not  InstaU  insulation  unless  the  pre-in- 
stallation  lnip«^«^"  and  preparation 
has  been  canied  out  and  any  defects 
which  were  identified,  as  weU  as  their 
causes,  were  eliminated. 

(2)  Handle  aU  Insulation  material  in 
accordince  with  manufacturer's 
instruoUooi  and  keep  it  dry  and  free 
of  extraneous  materials. 


N. 
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(S)  InstaU  InsulaUon  lo  that  it  will 
not  be  in  contact  with  the  ground  or 
other  sources  of  water. 

(4)  Install  Insulation  only  between 
conditioned  and  unconditioned  spaces. 

(5)  When  Installing  insulation  above 
gypsum  board  ceilings  or  above  exist- 
ing Insulation  which  is  resting  on  a 
gypsum  board  celling,  do  not  Install  an 
amount  of  new  Insulation  which  would 
cause  the  total  weight  of  the  existing 
insulation  and  new  insulation  per 
square  foot  of  celling  area  to  exceed 
the  loads  specified  In  Column  3  of 
Table  1. 

Taslb  I.— Maximum  Allowabte  Load* 


CI) 

Orpmin  bowti 
oeUlnc  thlcknew 


(» 
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(S) 
ToUl  allowmble 


>4-o.a 
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Non  6.— For  ceilinss  other  than  gypsum 
board,  establish  the  allowable  load  by  ac- 
ceptable engineering  principles  and  do  not 
Install  insulation  In  excess  of  the  estab- 
lished total  allowable  load. 

(6)  Fill  aU  wall  cavities  completely  In 
accordance  with  the  manufacturer's 
recommendations. 

(7)  When  instaUing  insulation  in  the 


cavity  of  an  enclosed  attic  floor, 
remove  the  floor  to  facilitate  proper 
installation  and  coverage. 

(8)  Install  insulation  in  ceilings  or 
floors  in  such  a  manner  that  the  elec- 
trical wires'  temperature  imder  pro- 
longed normal  rated  loading  condi- 
tions does  not  exceed  the  values  speci- 
fied in  the  National  Electrical  Code 
(Table  310-16  through  19.  latest  edi- 
tion) for  that  partlctilar  tyi>e  of  wiring 
(see  Appendix  B):  Provided,  The  cir- 
cuit has  proper  overcurrent  protec- 
tion. 

(9)  The  requirement  of  subpara- 
graph (8)  of  this  paragraph  is  deemed 
to  be  met  if  exposed  wiring  in  attics  is 
treated  as  indicated  in  Subdivisions  (i). 
(11)  and  (ill)  of  this  subparagraph. 

(I)  Place  insulation  in  attics  to  a  uni- 
form depth  up  to  the  underside  of 
electrical  wiring.  E>o  not  cover  electri- 
cal wiring;  or, 

(II)  Place  permanent  barriers  which 
exceed  the  height  of  the  insulation 
around  the  sides  of  wires  and  below 
such  wires.  The  barrier  should  form  a 
three  inch  wide  air  space  which  will 
permanently  restrain  the  thermal  in- 
sulation from  covering  the  electrical 
conductor(s).  The  barrier  material 
must  be  consistent  with  local  code  re- 
quirements for  durability,  safety,  fire, 
moisture  resistance,  and  rodent  and 
fungus  protection.  See  figure  2. 


NEW  INSULATION 


CEILING 


BLOCKING 


l\l\l\l\lH\i\l\k\i\ 


WIRE 


EXISTING 
INSULATION 


Figure  2.   Installing  Insulation  Around  Wires 


NOTB  7.— Do  not  handle  electrical  wirint 
with  exposed  metal  conductors  or  brittle 
electrical  insulation. 

(ill)  The  requirements  of  divisions  (1) 
and  (11)  of  this  subparagraph  do  not 
apply  to  single  wires  which  are  at- 
tached parallel  along  the  Joist:  Pro- 
vided, That  the  circuit  has  properly 
rated  overcurrent  protection. 

(10)  Pour  the  Insulating  material 
into  the  spaces  and  cavities  to  be  insu- 
lated. 

Non  8.— A  mtnlnumi  amount  of  Impact 
and  working  of  the  material  should  take 
place  to  mtnlmfate  crushing  of  the  cellular 
raatsrtal  and  the  formation  of  dust  Pouring 
tai  ■■•anry  wall  cavities  should  be  per- 


formed slowly  to  allow  material  to  flow 
without  creating  restrictions. 

(11)  Fit  the  attic  side  of  access  doors 
or  panels  with  instilatlon  batt  (or 
equivalent  material)  except  where  pre- 
vented by  a  retractable  ladder. 

(12)  For  buildings  located  in  Zone  I 
of  Figure  1.  provide  a  vapor  barrier  on 
the  interior  surface  of  all  bathrooms 
and  unvented  kitchens  and  laundry 
areas.  Caulk  or  seal  all  major  cracks  in 
the  exterior  walls  of  these  rooms  in- 
cluding Joints  between  the  floor  and 
wall  (except  where  impractical  be- 
cause of  carpeting),  between  wall  and 
ceiling,  at  Joints  around  window 
frames,  and  around  wall  penetrations 


for    electrical    services    (outlets    and 
switches)  and  plimibing  stacks. 

NoTS  0.— It  is  recommended  that  a  vapor 
barrier  and  caulking,  such  as  described  in 
this  section,  also  be  provided  in  the  buOd- 
Ings  in  Zone  II  of  Flgiire  1. 

NoTS  10.— The  above  requirements  for 
moisture  control  are  minimum  requirements 
needed  to  prevent  long  term  moisture 
damage.  Homes  which  are  characterised  by 
one  or  more  of  the  following  are  more  likely 
to  experience  exoesahre  moisture  acctunula- 
tlon  which  can  be  corrected  by  application 
of  a  vapm-  barrier  and  caulking  In  all  ceiling 
areas  as  described  above  and/or  additional 
venting  of  the  wall  cavity  from  the  exterior 
or  by  additional  ventOatloo  of  the  occupied 
space. 

a  Homes  with  an  area  of  less  than  800 
square  feet, 

b.  Homes  with  leas  than  350  square  feet 
per  occupant. 

c.  Homes  with  tight  wall  and  oeiling  con- 
struction and  weatherstripped  windows  and 
doora. 

d.  mectrically  heated  homes  or  homes 
with  a  heating  system  which  uses  outside 
combustion  air. 

A  relative  humidity  indicator  may  be  in- 
stalled to  monitor  the  humidity  level  and 
determine  when  excessive  moisture  socumu- 
latlon  is  likely  to  occur. 

(e)  Po$i-In»taUation  Inspection  and 
Procedure*.  (1)  Inspect  the  coverage 
and  depth  of  the  insulation.  Fill  all 
"pockets"  and  voids  in  the  insulation. 
Level  insulation  in  a  manner  which 
will  not  damage  wiring  or  any  other 
items. 

(2)  Ensure  that  insulation  does  not 
restrict  the  soffit  vents  affecting  the 
minimum  attic  ventilation  require- 
ments specified  in  paragraph  (cK2Ki) 
of  this  section. 

(3)  Ensure  that  insulation  material 
is  not  in  the  air  spaces  specified  in 
paragraph  (cKlKlii)  of  this  section. 

(4)  Clear  all  electric  wall  outlets  and 
switch  boxes  of  any  insulation  materl- 
aL  Turn  off  electric  power  while  per- 
forming these  tasks. 

(5)  Remove  all  temporary  blockings 
which  were  installed  under  paragraph 
(cK2Kvll)  of  this  section. 

(6)  Replace  attic  flooring  material 
which  was  removed  to  facilitate  insu- 
lating the  attic.  Floor  material  shall 
not  compact  or  disturb  the  insulating 
material. 

(7)  Ensure  that  the  requirements  of 
paragraphs  (dK9)  and  (dXlO)  of  this 
section  have  been  met. 

f  458.908    SUndard  practice  for  the  instal- 
lation of  reflective  Insulation. 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  reflective  (alumi- 
num foU)  insulation  under  floors  of 
heated  spaces  that  are  over  unheated 
crawl  spaces  and  unheated  basements. 

(2)  This  practice  covers  the  installa- 
tion of  reflective  insulation  from  pre- 
installation  inspection  through  post- 
installation  inspection.  It  does  not 
cover  the  pnxhiction  of  the  insulation 
materiaL 


(5)  This  practice  is  not  intended  to 
replace  the  manufacturer's  installa- 
tion instructions  tmless  they  are  in- 
consistent with  this  practice. 

(4)  This  practice  is  not  Intended  to 
supersede  the  authority  of  state  or 
local  codes  and  regulations  imless  the 
requirements  of  such  codes  and  regu- 
lations are  less  stringent  than  those 
prescribed  herein. 

(6)  This  practice  requires  that  the 
person  Instailling  the  Insulation  have  a 
working  knowledge  of  the  applicable 
codes  and  regulations,  tools,  equip- 
ment, and  methods  necessary  for  the 
installation  of  reflective  insulating  ma- 
terials or.  In  the  alternative,  that  the 
person  supervising  the  Installer  have 
such  knowledge.  It  also  requires  an  un- 
derstanding of  the  fundamentals  of 
residential  construction  that  affect 
the  installation  of  insulation. 

(6)  This  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durability,  and  safety  of  Insulation  in 
service. 

(7)  This  practice  provides  minumum 
requirements  that  will  help  to  ensure 
the  installation  of  insulation  in  a  safe 
and  effective  manner.  Actual  condi- 
tions in  existing  buildings  vary  greatly 
and  in  some  cases  substantial  addition- 
al care  and  precautions  may  have  to 
be  taken  to  ensure  effective  and  safe 
installation. 

(b)  Siffnificance.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  durability  of  insulation  depend 
not  only  on  the  quality  of  the  insulat- 
ing materials,  but  also  on  their  proper 
and  workmanlike  installation. 

(2)  Improper  installation  of  insula- 
ticm  may  reduce  its  thermal  effective- 
ness, cause  electrical  hazards  and 
other  unsafe  conditions,  and  promote 
deterioration  of  the  structure  in  which 
it  is  instaUed. 

(c)  Pre-InttdOation  Inspection  and 
Preparation.  (I)  Identify  and  examine 
all  visible  wiring.  Jimction  boxes,  and 
other  metallic  or  electrical  equipment 
in  the  areas  where  insulation  is  to  be 
Installed.  E>o  not  install  reflective  Insu- 
lation if  the  wiring  is  found  to  have 
frayed,  cracked,  deteriorated  or  miss- 
ing electrical  insulation. 

(2)  Ensive  that  all  electrical  equip- 
ment in  the  building  is  grounded.  Do 
not  Install  reflective  (alnmtniim  foil) 
Insulation  in  a  building  in  which  elec- 
trical equipment  is  not  grounded. 

(S)  Identify  air  supply  and  return 
ducts,  pipes,  electrical  wires  and  other 
obstructions  located  in  spaces  between 
floor  Joists  over  crawl  spaces  and  un- 
jeated  basements.  Ground  all  metallic 
'heating  and  air  conditioning  ducts 
which  may  come  in  contact  with  the 
Installed  insulation.  Do  not  install  re- 
flective   insulation    where    metallic 


heating  and  air  conditioning  ducts  are 
not  groxmded. 

NoTB  1.— Repairs  or  replacement  of  elec- 
trical wiring  to  eliminate  defecU  idmtifted 
in  Paragraph  (1)  as  weU  as  all  other  electric- 
related  acUvitles  are  to  be  carried  out  only 
by  peratmnel  approved  for  such  work. 

Non  2.— Insulation  of  floors  over  unheat- 
ed spaces  will  cause  these  spaces  to  be 
colder.  Accordingly,  appropriate  measures 
may  need  to  be  taken  to  keep  water  pipes 
from  freezing  during  colder  weather. 

(4)  Measure  the  width  of  the  spacing 
between  floor  Joists  to  determine  the 
correct  width  of  the  insulation  re- 
quired to  meet  the  manufacturer's  in- 
stallation instructions. 

(5)  Measiu-e  the  length  of  runs  be- 
tween obstructions  and  cut  the  insula- 
tion in  a  manner  which  will  minlmirie 
the  number  of  Joints. 

(6)  When  installing  reflective  insula- 
tion beneath  floors  over  crawl  spaces, 
cover  the  ground  surface  with  a 
ground  cover  which  acts  as  a  vapor 
barrier  (such  as  6-mll  polyethylene 
sheeting  lapped  at  the  Joints  and  se- 
curely taped  with  duct  Xxp^  to  the  in- 
terior surface  of  the  crawl  space  foun- 
dation walls). 


(7)  Where  practical  In  crawl  spaces 
provide  a  free  vaitllation  area  of  one 
square  foot  for  every  1,500  square  feet 
of  the  ground  area  before  insulation  is 
applied.  Provide  cross-ventilation 
where  possible. 

Non  8.— Where  screens  or  louvers  cover 
ventilation  opmings  the  free  ventilation 
area  Is  reduced.  Most  metal  louvers  have  the 
free  area  stamped  on  their  frame.  If  the 
free  ventilation  area  of  the  louvers  Is  not 
known,  assimie  that  It  is  half  of  the  area  of 
the  ventilation  opening  and  increase  the 
opening  accordingly. 

(8)  Ensiire  that  reflective  surfaces 
are  free  of  dirt,  oil  film,  and  other  siu-- 
face  coatings  before  installation. 
These  coatings  can  reduce  the  effec- 
tive reflectance  of  the  surfaces. 

(d)  Installation  Procedures.  (1)  Do 
not  install  reflective  insulation  unless 
the  pre-installation  Inspection  and 
preparation  has  been  carried  out  and 
any  defects  which  were  identified,  as 
well  as  their  causes,  have  been  elimi- 
nated. 

(2)  Mount  reflective  insulation  in  a 
flush  (see  Figure  1)  or  recessed  (see 
Figure  2)  application  depending  on  the 
gpaee  available. 
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FIG.  I 


(3)  Use  alimilnum.  stainless  steel,  or. 
plastic  fasteners  of  a  type  and  spacing 
recommended  by  the  insulation  manu- 
facturer. Assure  that  the  reflective  in- 
sulation is  in  close  contact  with  the 
Joists  along  both  Its  edges  and  that 
there  are  no  wrinkles  or  flshmouths. 
Where  wrinkles  and/or  flshmouths  do 
exist,  tape  the  Joint  between  the  insu- 
lation and  Joist,  or  between  adjacent 
sections  of  insulation  In  flush  mount- 
ed installations. 

(4)  Avoid  Joints  within  the  length 
between  Joist  supports  or  basement 
walls.  Seal  Joints  which  are  required 
with  tape. 

(5)  Tightly  seal  the  ends  of  reflective 
Insulation  at  floor  support  and  base- 
ment walls  against  the  sapporia  and 
wans  with  ti4>e. 

(6)  Seal  all  punctures  In  the  reflec- 
tive insulation  by  twlng  reflective  ma- 
terial to  the  danu«ed  area. 

(7)  Closely  flt  Insulation  around 
plumbing  and  other  obstructions  and 
tape  securely  to  eliminate  gaps 
through  which  air  may  pass  into  the 
reflective  air  spaces. 


FIG.  2 


(8)  Ensure  that  where  the  material 
is  installed  to  form  multiple  reflective 
air  spaces,  the  spaces  are,  at  a  mini- 
mum. %  of  an  inch  in  height.  Maintain 
the  distance  between  reflective  sur- 
faces as  uniformly  as  possible. 

Non  4.— Reflective  surfaces  must  not 
touch  ea^  other  or  the  thermal  perform- 
ance of  the  Insolation  will  be  reduced. 

(e)  Post-Installation  Inspection.  (1) 
Ehisure  that  the  reflective  insiilation 
provides  a  continuous  and  unbroken 
surface  between  Joists,  that  no  gaps, 
tears,  and  other  openbifes  exist,  and 
that  aU  Jotnts  are  tightly  taped. 

f  46C9M    CertUleatioB  Proecdurss  for  the 
InstallatkMi  of  Thenaal  InsnlsHoii  Ma* 
tcrlals. 
(a)  Upon  completion  of  each  Installa- 
tion of  thermal  insulation  materials 
performed   under   the  drcumstanoes 
described  in  the  State  Flan  pursuant 
to  1 456.305,  the  person  reqxmsible  for 
cairying  out  such  InstaUatitm  shall 
complete.  In  triplicate,  a  "Certiflcation 
of  Insulation"  form  such  as  exhibited 
InFlgureL 
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Figure  1.  Certification  of  Insulation 


(b)  Content  The  "Certification  of 
Insulation"  shall  contain  the  following 
information: 

(1)  Address  of  the  building; 

(2)  Date  of  completion  of  instaUa- 
tion; 

(3)  Name  and  address  of  the  contrac- 
tor, 

(4)  Insulation  type; 

(5)  Insulation  manufacturer, 

(6)  Location  and  dimension  (in 
square  feet)  of  each  space  which  was 
insulated: 

(7)  The  amount  of  insulation  which 
was  installed  in  each  of  the  locations 
identified  in  subparagraph  (6)  of  this 
paragraph,  given  in  the  units  in  which 
the  material  is  most  commonly  availa- 
ble (le.,  the  number  of  batts,  bags, 
etc.,  of  a  specified  size  or  the  nimiber 
of  square  feet,  etc.); 

(8)  The  R  value  installed  in  each  of 
the  locations  identified  in  subpara- 
graph (6)  of  this  paragraph: 

(9)  A  statement,  signed  by  an  au- 
thorized individual,  certifying  that  the 
installation  was  carried  out  in  con- 
formance to  the  applicable  standard 
practices,  codes  and  regulations. 

(c)  Distribution  and  Posting  Re- 
quirements. The  "Certification  of  In- 
stallation'  shall  be  distributed  and 
posted  as  follows: 


(1)  One  copy  shall  be  affixed  to  the 
structure  in  an  accessible  but  incon- 
spicuous location: 

(2)  One  copy  shall  be  submitted  to 
the  homeowner  or  building  occupant: 
and 

(3)  One  copy  shall  be  retained  for  a 
period  of  five  years  by  the  person  who 
conducted  the  installation. 

S  4M.910  Standard  Practice  for  the  Inatal- 
lation  of  Storm  Windows,  Thermal 
Window*.  Multi-Glazing  Unita  -and 
Storm  Doors  and  Thermal  Doors. 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  storm  windows 
thermal  windows,  multi-glazing  units 
storm  doors  and  thermal  doors. 

(2)  This  practice  applies  to  wood 
metal,  and  plastic  framed  storm  win 
dows    or    thermal    windows,    sealed 
multi-glazing  imits.  non-sealed  multl 
glazing  systems,  storm  doors  and  ther 
mal  doors.  This  practice  also  applied 
to  multi-glazing  systems  which  include 
heat  absorbing  or  heat  reflective  glaz- 
ing. 

(3)  This  practice  covers  the  installa- 
tion process  from  pre-installation  in- 
spection through  post-installation  in- 
spection. It  does  not  cover  the  fabrica- 
tion or  assembly  of  units  whether  such 
fabrication  takes  place  in  a  factory  or 
at  the  installation  site. 


(4)  This  practice  is  not  intended  to 
replace  the  manufacturer's  installa* 
tion  instructions  unless  they  are  in- 
consistent with  this  practice. 

(5)  This  practice  is  not  intended  to 
supersede  the  authority  of  state  and 
local  codes  and  regulations  unless  the 
requiremmts  of  such  codes  and  regu- 
lations are  less  stringent  than  those 
prescribed  herein. 

(6)  This  practice  requires  that  the 
person  installing  the  insulation  have  a 
working  knowledge  of  the  applicable 
codes  and  regulations,  tools,  equip- 
ment, and  methods  necessary  for  the 
installation  of  storm  windows,  thermal 
windows,  and  multi-glazing  and  storm 
doors  or,  in  the  alternative,  that  the 
person  supervising  the  installer  have 
such  knowledge.  It  also  requires  famil- 
iarity with  caulking  and  sealing  and 
with  glass  handling  procedures,  paint- 
ing where  applicable,  and  an  under- 
standing of  the  fundamentals  of  resi- 
dential construction  that  affect  the  in- 
stallation of  these  units. 

(7)  This  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durability,  and  safety  in  service. 

(8)  This  practice  provides  minimum 
requirements  that  will  help  to  ensure 
the  installation  of  storm  windows, 
thermal  windows,  multi-glazing  and 
storm  doors  in  a  safe  and  effective 
manner.  Actual  conditions  in  existing 
buildings  vary  greatly  and  in  some 
cases  substantial  additional  care  and 
precaution  may  have  to  be  taken  to 
ensure  effective  and  safe  installation. 

(b)  Significance.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  durability  of  installed  units 
depend  not  only  on  the  choice  and 
quality  of  materials,  design,  adequacy 
of  assembly  and  support  system,  but 
also  on  their  proper  and  workmanlike 
installation. 

(2)  Improper  installation  of  units 
may  reduce  their  thermal  effective- 
ness, lead  to  excessive  condensation 
and  promote  the  deterioration  of  wall 
constructions,  windows,  doors,  and 
their  respective  finishes.  Additionally, 
improper  installation  of  metal  units 
may  result  in  accelerated  corrosion  of 
the  metal  frames,  trim,  anchors,  fas- 
teners, and  finishes.  Also,  unsafe  con- 
ditions are  created  when  warping  of 
frames  requires  excessive  force  for  op- 
eration. 

(c)  Definitions.  Technical  terms  used 
in  this  practice  which  are  not  defined 
in  9  456.902  are  illustrated  in  Figures  1 
through  3. 
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(d)  Safety  Precaution*.  (1)  Do  not  In- 
stall window  or  door  devices  which 
would  restrict  means  of  egress  which 
are  required  by  applicable  codes  and 
regulations. 

(e)  Storm  Windoio—  (1)  Pre-instaUa- 
tion  Inspection  and  Preparation,  (i) 
Examine  the  framing  of  the  prime 
window  to  ensure  that  it  is  sound,  free 
of  decay,  and  will  provide  secure  an- 
chorage for  the  storm  window  frames. 

(ii)  Ensure  that  the  frame  contact 
areas  are  free  of  protrusions  that 
would  Interfere  with  proper  installa- 
tion of  the  storm  windows. 

(iii)  Measure  the  prime  window  or  Its 
opening  in  accordance  with  the  manu- 
facturer's instructions,  measuring  and 
noting  if  it  is  out  of  square  or  not  in 
plane. 

(iv)  Ensure  that  the  storm  window  is 
the  correct  size  and  type  for  the  open- 
ing, including  tolerances  and  provi- 
sions for  adjustment  to  "out-of-square- 
ness." 

Note  1.  aesthetically,  it  Is  desirable  that 
the  meeting  rails  or  stiles  of  storm  windows 
align  with  the  meeting  rails  or  stiles  of  the 
prime  window. 

(V)  Ensure  that  the  storm  window 
has  not  been  damaged  during  shipping 
or  assembly. 

(vi)  Ensure  that  all  edges  of  wooden 
storm  windows  have  been  finished 
with  a  sealer  to  prevent  swelling  or 
warping. 

(vii)  Ensure  that  exterior  storm  win- 
dows have  adequate  weep  holes. 

(2)  Installation  Procedures.  (I)  Do 
not  install  storm  windows  unless  the 
pre-installation  inspection  and  prepa- 
ration has  t)een  carried  out  and  any 
defects  which  were  identified,  as  well 
as  their  caused,  were  eliminated. 

(ii)  Seal  any  edges  of  wood  storm 
window  frames  that  were  cut  or 
planed  to  fit  the  unit  into  the  opening. 

(iii)  Position  storm  windows  to  pro- 
vide a  minimum  gap  of  Vij  inch  (13 
mm)  between  the  prime  and  storm 
glass. 

(Iv)  Where  both  the  storm  and  prime 
windows  are  metal,  either  position  the 
storm  window  frame  so  that  it  does 
not  contact  the  prime  window  frame 
or  secure  a  nonmetallic  spacer  be- 
tween the  prime  and  storm  window 
frames. 

Note  2.  The  following  materials  are  exam- 
ples of  acceptable  spacers:  "■«  inch  (6.4  mm) 
thick  spacers  of  wood,  vinyl,  rubber,  or  high 
density  polyurethane. 

<v)  Secure  aluminum  storm  windows 
only  with  aluminum  or  stainless  steel 
fasteners  to  avoid  galvanic  corrosion. 

(vl)  In  exterior  installed  storm  win- 
dows, seal  the  joints  at  jambs  and 
hea^  to  resist  rain  penetration. 


PtOfOSH)  MILES 

(vii)  Seal  Indoor  storm  windows  to 
provide  greater  air  tightness  than  that 
of  the  prime  window. 

(3)  Post- Installation  Inspection  and 
Procedures,  (i)  Ensure  that  all  weep 
holes  are  clear  and  provide  complete 
drainage  of  the  sill  area. 

(ii)  Check  removable  storm  windows 
for  ease  of  removal  and  reinstallation. 
Ensure  that  storm  windows  fit  snuggly 
with  minimal  apparent  opportunity 
for  air  leakage  through  perimeter 
cracks. 

(iii)  Elnsiu^  that  operable  storm  sash 
moves  freely  within  the  storm  frame 
and  that  all  hardware  operates  proper- 

(f)  Thermal  Windows— il)  Pre-In- 
stallation  Inspection  and  Prepara- 
tion.—ii)  Examine  the  existing  window 
opening  for  signs  of  decay.  Do  not  in- 
stall thermal  windows  where  the  fram- 
ing material  is  deteriorated. 

(11)  Measure  the  window  opening  in 
accordance  with  the  manufacturer's 
instructions,  measuring  and  noting  if 
it  is  out  of  square  or  not  in  plane. 

(ill)  Check  for  water  damage  to  inte- 
rior finishes.  If  water  damage  is  found 
to  be  caused  by  leakage  from  the  out- 
side, as  opposed  to  condensate,  locate 
the  source  of  the  leakage  and  estab- 
lished whether  replacing  the  window 
will  correct  the  problem.  If  replacing 
the  window  will  not  correct  the  prob- 
lem, take  necessary  corrective  meas- 
ures prior  to  installing  the  thermal 
window. 

(iv)  Ensure  that  the  thermal  win- 
dows are  the  correct  size  and  type  for 
the  openings,  including  tolerances  and 
provisions  for  adjustments  to  'out-of- 
squareness". 

(V)  Ensure  that  no  thermal  windows 
are  damaged  and.  where  sealed  glass 
units  are  used,  that  their  inside  sur- 
faces are  free  of  condensation,  fog- 
ging, or  staining. 

(vl)  Ensure  that  the  frames  are  free 
of  any  burrs  or  splinters,  that  the  sash 
operates  freely  within  the  frame  and 
latches  securely,  and  that  the  weath- 
erstripping  is  properly  Installed  in  all 
locations  specified. 

(2)  Installation  Procedures,  (i)  Do 
not  install  thermal  windows  imless  the 
preinstallation  inspection  and  prepara- 
tion has  been  carried  out  fend  any  de- 
fects which  were  identified,  as  well  as 
their  causes,  have  been  eliminated. 

(ii)  Remove  the  existing  window  In  a 
manner  that  will  minimize  damage  to 
the  remaining  construction.  Remove 
all  fasteners  and  clear  the  frame  open- 
ing of  obstructions  or  protrusions  that 
would  interfere  with  the  in.stallatlon 
of  the  thermal  window. 

(iii)  Examine  exposed  wall  frame 
and  remaining  window  construction 
and  replace  unsound  material. 

(iv)  Where  the  existing  window 
openings  are  reframed  to  a  smaller 
size,  insulate  the  voids  between  fram- 


ing members  and  the  window.  Install  a 
vapor  barrier  on  the  winter  warm  side 
of  the  insulation  and  provide  interior 
and  exterior  coverings  compatible  with 
the  existing  construction. 

(V)  Install  flashing  at  the  head. 
Jambs,  and  sill  of  the  window  as  re- 
quired to  preclude  the  penetration  of 
water  into  the  wall  cavity. 

(vi)  Anchor  the  unit  in  accordance 
with  the  manufacturer's  instructions. 
Ensure  that  clearances  specified  in  the 
manufacturer's  instructions  are  main- 
tained. 

(vii)  For  alimiinum  units  use  only 
aluminum  or  stainless  st«el  anchors 
and  fasteners. 

(vlii)  Shim  the  thermal  window  as 
necessary  to  ensure  It  is  plumb,  square 
and  level. 

(ix)  Separate  metal  thermal  window 
from  incompatible  materials  (such  as 
siding  or  frames  of  dissimilar  metals) 
In  the  structure  or  frame  with  a  non- 
metallic  spacer  (see  Note  2). 

(X)  Pack  all  gaps  of  V4  inch  (6.4  mm) 
or  more  with  backup  or  filler  materials 
such  as  nonabsorbing  foam  or  sponge 
before  Installing  sealant. 

(xl)  Seal  the  Joints  between  the  wall 
framing  and  window  frame,  using  a 
high  quality  caulk  such  as  acrylic, 
butyl,  polyethylene,  polysulfide.  poly- 
urethane, or  silicone. 

(3)  Post-Installation  Inspection,  (i) 
Ensure  that  the  sash  moves  freely 
wittiin  the  frames  and  that  all  hard- 
ware operates  correctly. 

(11)  Ensure  that  the  window  frame 
and  sash  are  square,  plumb,  and  level. 

(iii)  Ensure  that  al^weatherstripping 
makes  full  contact  with  mating  sur- 
faces. 

(0)  Multi-Glazing— Sealed  Insulating 
Glass.— il)  Pre-Installation  Inspection 
and  Preparation,  (i)  Measure  the 
opening  for  the  multi-glazed  unit  in 
accordance  with  the  manufacture's  In- 
stuctions.  Measure  and  note  if  it  is  out 
of  square  or  not  in  plane. 

(11)  Inspect  the  opening  to  ensure 
that  there  are  no  burrs,  dirt,  or  defor- 
mation of  glazing  channels  which  may 
cause  stress  concentrations  in  the 
glass. 

(ill)  Ensure  that  weep  holes  or  slots 
are  not  clogged. 

(iv)  Ensure  that  clearances  and 
nominal  "bite"  (containment  of  the 
glass)  are  as  specified  by  the  manufac- 
turer. 

(V)  During  handling  place  cushion- 
ing material  between  the  glass  and 
hard  materials,  and  do  not  set  the 
glass  on  hard  surfaces  or  turn  it  on  its 
comers.  This  can  damage  the  glass  or 
seal,  or  both. 

(Vi)  Ensure  that  neither  the  glasi 
nor  the  edge  seal  are  damaged,  and 
that  the  units  exhibit  no  signs  of  fog- 
ging and  condensation.  Do  not  install 
defective  units. 


(2)  Installation  Procedures.  (1)  Free 
Glazed  Systems. 

(A)  Do  not  install  multi-glazing 
sealed  insulating  glass  units  imless  the 
pre-installation  Inspection  and  prepa- 
ration has  been  carried  out  and  any 
defects  which  were  identified,  as  well 
as  their  causes,  were  eliminated. 

(B)  Prior  to  setting  the  glass,  place 
two  identical  setting  blocks  of  a  resil- 
ient material  at  the  quarter  points  of 
the  glass.  Use  blocks  that  are  narrower 
than  the  full  chaimel  width  but  that 
are  at  least  1/16  in.  (1.6  mm)  wider 
than  the  insulating  glass  and  high 
enough  to  ensure  minimal  edge  clear- 
ance but  provide  required  bite  for  the 
glass. 

Nor  S.  Install  Insulating  glass  tmlts  oon- 
talnlng  heat  absorbing  or  reflective  glass  so 
that  the  heat  absorbing  or  reflective  sheet 
Is  the  outermost  sheet.  This  allows  the  beat 
absorbing  glass  to  radiate  the  greater  part 
of  absorbed  heat  to  the  outdoors,  and  the 
reflective  glass  to  reflect  the  greater  part  of 
the  impinging  solar  radiation  to  the  out- 
doors. Follow  all  additional  precautions  for 
installation  prescribed  by  the  manufacturer 
of  the  heat  absorbing  or  reflective  glass. 

(C)  Where  necessary,  set  Jamb 
blocks  in  place  before  installing  glass 
to  ensure  proper  horizontal  position- 
ing of  the  glass.  Maintain  recommend- 
ed clearances  and  bite. 

(D)  Use  only  continuous  resilient 
spacers  to  maintain  face  clearances. 
Do  not  use  Intermittent  shims. 

(E)  Install  only  glazing  sealants  that 
are  resilient,  nonhardening  com- 
pounds, tapes,  or  gaskets.  Install  only 
those  sealants  specified  by  the  manu- 
facturers of  the  unit. 

(11)  Channel  (Marine)  Glazed  Sys- 
tems. 

(A)  Apply  the  wrap-around  vinyl  in 
one  piece  around  the  entire  perimeter 
of  the  sealed  Insulating  glass,  ensuring 
that  the  glass  is  engaged  by  the  full 
channel  depth  of  the  wrap-around 
vinyL  Ensure  that  the  seam  in  the 
wrap-around  vinyl  (xxnu^  at  the  head 
of  the  unit. 

(B)  Clip  off  comer  bulges  of  wrap- 
aroimd  vinyl  to  provide  a  continuous 
flush  surface. 

(C)  Install  glazing  compounds  and 
gaJskets  with  a  slope  to  ensiire  rain- 
water runoff. 

(D)  See  Note  3  with  respect  to  heat 
absorbing  or  heat  reflective  glass. 

(3)  Post-Installation  Inspection,  (i) 
Ensure  that  weep  holes  are  not 
blocked. 

(11)  Ensure  that  gaskets  and  sealants 
are  properly  installed. 

(h)  Multi-Glazing—Unsealed  Insu- 
lating Glass.  (1)  Various  innovative 
products  are  now  being  marketed  that 
permit  the  installation  of  multi-glaz- 
ing other  than  through  the  use  of 
sealed  insulating  glass.  Since  the  prod- 
ucts, systems,  and  methods  in  such  in- 
novative applications  differ  widely,  no 
generally       applicable       installation 
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instructions  can  be  given.  However, 
the  principles  given  under  paragraphs 
(e),  (f ).  and  (g)  of  this  section  must  be 
considered  and  the  manufacturer's  in- 
stallation instructions  followed. 

(1)  Storm  Doors— <1)  Pre-Installation 
Inspection  and  Preparation.  (1)  Exam- 
ine the  framing  of  the  prime  door  to 
ensure  that  it  is  sotmd.  free  of  decay, 
and  provides  secure  anchorage  for  the 
storm  door. 

(ii)  Ensure  that  the  frame  contact 
areas  are  free  of  protusions  that  would 
interfere  with  proper  installation  of 
the  storm  door. 

(iii)  Measure  the  door  opening  in  ac- 
cordance with  the  manufacturer's 
instructions,  measuring  and  noting  if 
It  is  out  of  square  or  not  in  plane. 

(iv)  Ensure  that  the  storm  door  Is 
the  correct  size  and  type  for  the  open- 
ing, including  tolerances  and  provi- 
sions for  adjtistment  to  "out-of-square- 
ness." 

(V)  Ensure  that  the  storm  door  has 
not  been  damaged. 

(vl)  Ensure  that  adequate  weepage  is 
provided  on  exterior  storm  doors. 

(J)  Installation  Procedure.  (1)  Do  not 
install  storm  doors  unless  the  pre-in- 
stallation inspection  and  preparation 
has  been  carried  out  and  any  defects 
which  were  identified,  as  well  as  their 
causes,  have  been  eliminated. 

(U)  If  required  for  proper  fit,  adjust 
the  storm  doors  or  their  frames  to  the 
size  and  "out-of-squareness"  of  prime 
door  frames. 

(iii)  If  a  wood  storm  door  requires 
planning  or  cutting  of  the  wood  frame 
or  door,  finish  the  cut  edges  with  a 
sealer  to  prevent  swelling  and  warping. 

(iv)  Anchor  the  storm  doors  to  the 
framed  openings  in  accordance  with 
the  manufacturer's  instructions. 
Secure  aliuniniun  storm  doors  only 
with  aliuninum  or  stainless  steel  fas- 
teners to  avoid  galvanic  corrosion. 

(V)  Install  the  door  catches,  closers, 
and  chains  in  accordance  with  the 
manufacturer's  instructions. 

(vi)  Install  weatherstripping  in  ac- 
cordance with  the  manufacturer's 
instructions. 

(vii)  Maintain  a  gap  of  at  least  Vi«  In. 
(1.6  mm)  between  the  storm  door  and 
the  frame  openings  unless  otherwise 
specified  by  the  manufacturer. 

(viii)  For  an  expander  type  aluml- 
nimi  storm  door,  ensure  that  the  ex- 
pander edges  are  flush  with  the  frame 
opening.  Sec\ire  the  expander  edges 
using  hardware  and  fasteners  compati- 
ble with  aluminum, 

(ix)  Do  not  use  excessive  force  when 
installing  the  storm  door  frame  of  a 
pre-himg  door  into  the  door  opening. 
Seal  the  Joint  between  the  storm  door 
frame  of  a  pre-hung  storm  door  and 
the  framed  opening  to  prevent  rain 
penetration. 

(3)  Post-Installation  Inspection  and 
Procedures.  (1)  Ensure  that  adequate 
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drainage  is  provided  to  prevent  water 
acciunulation  at  the  sill. 

(ii)  Ensure  that  the  storm  door  oper- 
ates freely  and  does  not  bind  when 
dosed. 

(iii)  Ensure  that  the  weatherstrip- 
ping is  Installed  properly  and  forms  a 
weathertight  seaL 

(iv)  Ensure  that  the  closer  and  chain 
assemblies  operate  properly,  that  the 
door  han(iles  and  latch  assemblies 
properly  secure  and  lock  the  storm 
door,' and  that  hardware  of  the  storm 
doors  does  not  interfere  with  the  oper- 
ation of  the  prime  doors. 

(J)  Thermal  Doors— (1)  Pre-Installa- 
tion Inspection  and  Preparation.  (1) 
Examine  the  framing  of  the  prime 
door  to  ensure  that  it  Is  soimd,  free  of 
decay  or  corrosion,  and  provides 
secure  anchorage  for  the  thermal  door 
and  frame. 

(11)  Ensure  that  the  frame  contact 
areas  are  free  of  protrusions  that 
would  Interfere  with  the  proper  instal- 
lation of  the  thermal  door  and  frame, 
(iii)  Measure  the  door  opening  in  ac- 
cordance with  the  manufacturer's 
instructions,  measuring  and  noting  if 
it  is  out  of  square  or  not  in  plane. 

(iv)  Ensure  that  the  thermal  door  is 
the  correct  size  and  type  for  the  open- 
ing, including  tolerances  and  provi- 
sions for  adjustment  to  "out-of-square- 
ness." 

(V)  Ensure  that  the  thermal  door 
has  not  been  damaged. 

(2)  Installation  Procedure,  (i)  Do  not 
install  thermal  doors  imless  the  pre-in- 
stallation inspection  and  preparation 
has  been  carried  out  and  any  defects 
which  were  identified,  as  well  as  their 
causes,  have  been  eliminated. 

(11)  If  required  for  proper  fit,  adjust 
the  thermal  door  frame  by  shinuning 
the  frame  to  the  size  and  "out-of- 
squareness"  of  the  door  opening. 

(ill)  Anchor  the  thermal  door  frame 
to  the  door  openings  in  accordance 
with  the  manufacturer's  Instructions. 
Secure  steel  thermal  door  frtmies  with 
steel  fasteners  and  aluminum  thermal 
doors  with  aluminima  fasteners  to 
avoid  galvanic  corrosioiL 

(iv)  Do  not  use  excessive  force  when 
installing  the  thermal  door  frame  of  a 
pre-hung  door  into  the  door  opening. 
Seal  the  Joint  between  the  thermal 
door  frame  of  a  pre-hung  thermal 
door  and  the  framed  opening  to  pre- 
vent rain  penetration. 

(V)  Anchor  the  thermal  door  to  the 
framed  opening  in  accordance  with 
the  manufacturer's  instructions. 

(vi)  Maintain  a  gap  of  at  least  V^« 
iiu:h  (1.6  mm)  between  the  thermal 
door  and  the  framed  opening  unless 
otherwise  specified  by  the  manufac- 
turer. 

(vii)  If  the  sill  does  not  seal  tightly 
against  the  bottom  cap  of  the  thermal 
door  replace  the  sllL 
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<t)  Pogt-Instaaation  hupecUon  and 
Procedure*.  (1)  Ensure  that  adequate 
drainage  is  prorided  to  present  water 
acenninlat.lfln  at  the  sUL 

(11)  EInsure  that  the  thermal  door  op- 
erates freely  and  does  not  bind  when 
dosed. 

(ill)  Ens\ire  that  veatherstrlpplnc  Is 
installed  properly  and  forms  a  weath- 
ertl«ht  seal 

(iv)  Ensure  that  door  catches,  han- 
dles, and  latch  assemblies  properly 
secure  and  lock  the  thermal  door,  and, 
where  there  Is  a  storm  door,  that  the 
hardware  of  the  thermal  door  does  not 
interfere  with  the  operation  of  the 
storm  door. 

f4MJll    SUodwri  PrMtlM  for  tlM  iMtal- 
latlon  of  Clodi  ThcroMWtata. 

» 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  clock  thermostats 
for  controlling  space  oonditioninff  sys- 
tems. 

(S)  This  practice  ooTers  the  installa- 
tion process  from  pre-lnstaDati^m  in- 
spection through  post-installation  in- 
spection. 

(3)  This  practloe  is  not  Intended  to 
replace  the  manufacturer's  installa- 
tion instructions  unless  they  are  In- 
consistent with  this  practice. 

(4)  This  practice  is  not  intended  to 
supersede  the  authority  of  local  codes 
and  regulations  unless  the  require- 
ments of  such  codes  and  regulations 
are  less  stringent  than  those  pre- 
scribed herein. 

(5)  This  practice  requires  that  the 
person  installing  the  insvilation  have  a 
good  working  knowledge  of  the  appli- 
cable codes  and  regulations,  tools, 
equipment,  and  methods  necessary  for 
the  installation  of  clock  thermostats 
and  of  heating  and  air  conditioning 
systems  in  general,  or  In  the  alterna- 
tive, that  the  person  supervising  the 
Installer  have  such  knowledge.  It  also 
requires  an  understanding  of  funda- 
mentals of  residential  construction 
that  affect  the  installation  of  clock 
thermostats. 

(6)  This  practice  requires  that  any 
wiring  of  tbamoctat  circuits  other 
than  Class  3  circuits  be  carried  out  by 
an  approved  electrician  except  as 
noted  in  paragraph  (eK2)  of  this  sec- 
tion. 

(7)  This  practice  covers  aspects  of  tn- 
stallatioD  relating  to  the  effectiveness, 
durability,  and  safety  of  the  clock 
thermostat  in  service. 

(8)  This  practloe  provides  mlnhwiim 
requirements  that  will  help  to  ensure 
installation  of  the  clock  thermostat  in 
a  safe  and  effective  manner.  It  must 
be  noted  that  actual  conditions  in  ex- 
isting buildings  vary  greatly  and  in 
some  cases  substantial  additional  care 
and  precaution  may  have  to  be  taken 
to  ensure  effective  and  safe  tnirtalla- 
Uon. 
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(b)  Significance.  (1)  This  practice 
reoogniKS  that  the  safe  and  effective 
operatioa  of  a  dock  thermostat  de- 
pends not  only  on  the  quality  of  the 
device  but  also  on  Its  proper  and  work- 
manlike installation. 

(3)  Improper  installation  of  a  dock 
thermostat  may  defeat  the  piupose  of 
its  installation.  Le.,  to  minimise  space 
heating  and/or  cooling  equipment  op- 
eration with  TnlnltniiTn  loss  Of  COmfort. 

(3)  Improper  installation  in  applica- 
tions that  require  electrical  wiring  or 
the  addition  of  power  supplies  may 
result  In  fire  hazards,  electric  shock, 
and  malfunction  or  failure  of  the  heat- 
ing and/or  cooling  equipment 

(c)  Sajetw  Precautions.  (1)  Follow 
the  manufacturer's  installation  in- 
struction pertaining  to  safety. 

(2)  When  the  installation  requires 
any  electrical  connections,  additional 
wiring,  or  electrical  components,  dis- 
connect any  and  all  circuits  supplying 
electrical  power  to  the  thermostat  and 
electrically  connected  devices  (i&, 
heating  and/ or  cooling  unit)  at  the 
supply.  Where  any  individuals  other 
than  the  installer  have  access  to  the 
switches,  circuit  breakers,  or  fuses 
that  disconnect  these  electrical  cir- 
cuits, properly  mark  and  assure  that 
such  switches,  circuit  breakers,  or 
fuses  are  held  open  and  disconnected 
until  the  Installation  Is  complete. 

(d)  Pre-InstaMation  Inspection  and 
Preparation.  (1)  Determine  the  type 
of  heating  system  which  serves  the 
residential  building.  Do  not  install  a 
dock  thermostat  in  any  buQding 
which  uses  a  heat  pump  as  the  prima- 
ry beat  source. 

(2)  Determine  whether  the  thermo- 
stat clrcxilt  is  a  Class  2  thermostat  dr- 
culL  Only  an  approved  electrician  may 
install  a  dock  thermostat  to  a  circuit 
which  is  not  a  Class  2  circuit.  Add  on/ 
plug  In  dock  thermostats  not  connect- 
ed to  the  thermostat  circuit  may  be  in- 
stalled by  persons  other  than  an  ap- 
proved electrician  regardless  of  type  of 
circuit  used. 

NoTS  l.-.CIaa  i  power  supply  units  are 
marked  to  Indicate  the  dsn  of  supply  sod 
electrical  nUinc 

(3)  Determine  whether  the  charac- 
teristics of  the  dock  thermostat  are 
compatible  with  the  requirements  of 
the  heating  and/or  cooling  system 
with  regard  to  voltage,  current  ratings, 
and  modes  of  operatico. 

Non  X— One  characteristic  of  the  cotn- 
patlbfllty  of  the  heattng  ■ystem  and  replace- 
ment clock  thermostat  la  the  heat  Anticipa- 
tor MtUnc.  The  proper  aKtlnc  can  be  deter- 
mined in  3  ways: 

s.  Check  beat  anticipator  aettliw  of  the 
ezteting  thennostat  and  adjust  the  beat  «n- 
tidpator  aettlnc  of  the  replaoement  thermo- 
stat to  the  nme  aettlnc 

b.  Consult  the  manufacturer  of  the  heatr 
tncayrtem. 

e.  Measure  the  current  through  the  ther- 
mostat circuit  and  place  the  lieat  antldpa- 
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tor  aetttnt  of  the  repUeement  theraiaatat  to 

the  same  aetting. 

(4)  When  the  dock  thermostat  Is  to 
be  installed  in  a  location  other  than 
that  of  the  thermostat  which  It  re- 
places, locate  the  device  between  4  and 
5V^  feet  above  floor  level  and  not  near 
a  heat  source  such  as  In  direct  sim- 
llght.  near  lamps,  fireplaces,  stoves, 
heat  registers,  radiators,  heat-prod\ic- 
Ing  appliances  or  on  walls  with  heat- 
ing ducts,  steam,  or  hot  water  pipes  di- 
rectly behind  them;  or  near  cold  areas 
such  as  outside  waJls,  windows,  areas 
subject  to  drafts,  walls  of  unheated 
rooms  or  garages,  walls  with  cold 
water  pipes,  or  cooling  ducts  directly 
behind  them,  or  near  doors  to  the  out- 
side: or  in  areas  that  receive  poor  air 
circulation,  such  as  dooets.  room 
comers,  behind  furniture,  drapes  or 
behind  opened  doors. 

(e)  InataUation  Procedure*.  (1)  Do 
not  install  the  clock  thermostat  unless 
the  pre-lnstallatiwi  inspection  and 
preparation  has  been  carried  out. 

(2)  InstaU  the  clock  thermosUt  in 
strict  accordance  with  the  manufac- 
turer's installAtlon  instnictions  and 
these  installation  practices  except 
where  local  codes  and  regulations  are 
more  stringent. 

(3)  Install  circuit  conductors  (on 
electrical  units  only)  in  a  manner  that 
will  prevent  their  aoddental  ground- 
ing or  shorting. 

(4)  Install  the  thermostat  on  a  flat, 
firm,  vertical  surface  to  ensure  that 
the  ftmctioning  of  the  device  is  not  im- 
paired. 

(5)  Level  the  device  to  assure  that 
the  thermostat  functions  properly. 

(6)  When  the  unit  requires  electrical 
wiring  and  is  classified  as  a  Class  2 
thermostat  circuit,  separate  any  con- 
ductors for  that  circuit  by  at  least  two 
Inches  from  the  conductors  of  any 
light  or  power  circuit. -except  where 
that  light  or  power  circuit  is  perma- 
nently separated  from  the  Class  2 
thermostat  circuit  by  a  firmly  flxed 
non-conductor  or  where  it  is  in  a  pro- 
tective cable  or  conduit. 

(7)  Do  not  place  conductors  of  Class 
2  circuits  in  any  endosure  or  compart- 
ment with  conductors  of  light  or 
power  circuits  unless  the  conductors  of 
different  circuits  are  separated  by  a 
partition,  or  the  other  conductors  in 
the  outlet  boxes,  junction  boxes  or 
similar  fittings  are  there  solely  to 
supply  power  to  thermostat  circuit 
controls. 

(8)  InstaU  conductors  of  Class  2 
thermostat  circuits  In  any  hoistway  in 
rigid  conduit,  intermediate  metal  con- 
duit, or  dectrlcal  metallic  tubing. 

(9)  In  any  shaft  or  vertical  rtm  in- 
stall only  conductors  for  Class  2  dr- 
eults  which  have  a  fire  resistant  cover- 
ing. 

(10)  InstaD  only  conductors  wbkh 
are  of  a  size  and  have  electrical  insala- 


tlon  which  is  suitable  for  the  particu- 
lar application. 

(11)  When  the  unit  requires  a  trans- 
former to  supply  power  to  a  Class  2 
thermostat  circuit.  InstaU  only  a  trans- 
former which  is  within  the  power  limit 
of  Class  2  circuits  either  throtigh  its 
Inherent  current  limiting  impedance 
or  by  means  of  the  supply  limitation 
and  an  overcurrent  protectlwi  device. 

(12)  InstaU  only  CHass  2  transform- 
ers which  are  plainly  marked  by  the 
manufacturer  as  power-suppUea  for 
Class  2  thermostat  circuits. 

(13)  When  the  unit  requires  a  new  or 
replacement  transformer  to  supply 
power  to  a  CHass  2  thermostat  circuit, 
the  conductors  and  equipment  on  the 
supply  side  shaU  be  wired  by  a  ap- 
proved electrician  according  to  stand- 
ard electrical  power  circuit  practice  as 
outlined  in  the  appropriate  section  of 
Chapter  3  of  the  National  Electrical 
Code. 

(f)  Post-Installation  Inspection  and 
Procedures.  (1)  Ensure  that  the  imlt 
has  been  Installed  according  to  the 
manufacturer's  instructions  and  this 
sectl(Hi  except  where  local  codes  and 
regulations  are  more  stringent. 

(2)  Ensure  that  the  unit  is  operation- 
al for  its  specific  appUcations. 

(3)  Provide  any  warranty  cards  and 
instructional  material  on  the  use  of 
the  device  that  accompanied  the  unit. 

S  454.912  Standard  Practice  for  tiK  Instal- 
lation of  Insulation  on  Gaa-Fbed.  OU- 
Fired.  aad  Electric  Rcsiataacc  Water 
Heaters, 

(a)  Scope.  (1)  This  practice  covers 
the  installation  of  insulation  aroimd 
gas-fired,  oU-flred,  and  electric  resis- 
tance water  heaters. 

(2)  This  practice  appUes  only  to  the 
installati(«  of  mineral  fiber  blanket 
thermal  Insulation  materials. 

(3)  This  practice  covers  the  installa- 
tion process  from  pre-lnstallation  in- 
spection through  post-installation  in- 
spection. It  does  not  cover  the  produc- 
tion of  the  instUatlon  materials. 

(4)  This  practice  is  not  intended  to 
replace  the  manufacturer's  installa- 
tion instructions  imless  they  are  in- 
consistent with  this  practice. 

(5)  This  practice  is  not  intended  to 
supersede  the  authority  of  state  and 
local  codes  and  regulations  unless  the 
requirements  of  such  codes  and  regu- 
lations are  less  stringent  than  those 
prescribed  herein. 


(6)  This  practice  requires  that  the 
person  JnatAiiing  the  insulation  have  a 
working  knowledge  of  the  appUcable 
codes  and  regulations,  tools,  eqtiip- 
ment,  methods  necessary  for  the  in- 
stallation of  thermal  insulation  mate- 
rials and  water  heaters  in  general  or, 
in  the  alternative,  that  the  perstm  su- 
pervisina  the  InstaDer  have  such 
knowledge. 

(7)  TUs  practice  covers  aspects  of  in- 
stallation relating  to  the  effectiveness, 
durabiUty.  and  safety  of  the  insulation 
in  service. 

(8)  This  practice  provides  minimum 
requirements  that  wlU  help  to  ensure 
the  installation  of  water  heater  insular 
Uon  in  a  safe  and  effective  manner.  It 
must  be  noted  that  actual  conditions 
vary  greatly  and  in  some  cases  addi- 
tional care  and  precaution  may  have 
to  be  taken  to  ensure  effective  and 
safe  installation. 

(b)  Significance.  (1)  This  practice 
recognizes  that  effectiveness,  safety, 
and  durabiUty  of  water  heater  Jacket 
insulation  depend  not  only  on  the 
quaUty  of  the  materials,  but  also  on 
their  proper  and  workmanlike  installa- 
tion. 

(2)  Improper  installation  of  insula- 
Uon  may  reduce  its  thermal  effective- 
ness, cause  fire  hazards  and  other 
unsafe  conditions. 

NoTK  1.  Specific  hasarda  that  can  result 
from  Improper  Installation  of  water  heater 
insulation  Include  fire,  water  damage  and 
the  release  of  toxic  gases. 

(c)  Pre-lnstallation  Inspection  and 
Preparation— iiy  General  Determine 
the  fuel  type  (gas,  electxic,  oU)  of  the 
water  heater. 

(2)  Electric  Resistance  Water  Heater. 
Determine  the  location  of  the  pressure 
relief  valve,  thermostat  control,  and 
hi-Umit  switch  (see  Figure  1). 

(3)  Qas-Fired  Water  HeaUr.  (1)  De- 
termine whether  the  gas-fired  water 
heater  ts  equipped  with  a  flue  damper. 
Do  not  instilate  gas-flred  watn  heat- 
ers so  equipped. 

(U)  Determine  the  location  of  the 
pressure  reUef  valve  and  draft  hood  on 
top  of  the  water  heater  (see  Figure  2). 

(iU)  Determine  the  location  of  the 
burner  air  inlet.  pUot  light  access 
plate,  and  drain  valve  (see  Figure  2). 

(4)  OU-Fired  Water  Heater.  (I)  Det«-- 
mlne  the  location  of  the  pressure 
reUef  valve,  flue  pipe,  and  barcnnetric 
draft  gauge  (see  Figure  3). 

(B)  Determine  the  location  of  the 
thermostat  control,  peep  sight  and 
drain  valve  (see  Figure  3). 
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(d)  ItutaOaHon  Procedum— <1)  Oeit- 
emi.  (1)  Do  not  install  insulation 
unless  the  pre-installation  inspection 
and  preparation  has  been  carried  out 

(11)  Handle  insulation  in  accordance 
with  manufacturer's  instructions  and 
keep  dry  and  free  of  extraneous  mate- 
rials. 

(ill)  Apply  the  insulation  to  the 
water  heater  with  the  facing  to  the 
outside. 

(iv)  Secure  the  sections  of  insulation 
to  the  water  heater  using  a  tape  of  the 
sise  and  tjn^e  recommended  by  the  in- 
sulation manufacturer. 

(2)  Electric  ResUtance  Water  Heater. 
(1)  Install  insulation  on  the  sides  and 
top  plate  of  Uie  water  heater. 

(ii)  Cut  the  insulation  to  leave  holes 
for  the  pressure  relief  valve,  thermo- 
stat control,  hi-limit  switch,  plumbing 
pipes  and  other  necessary  access 
plates. 

(3)  Gtu-Fired  Water  Heater,  (i)  Do 
not  install  insulation  on  the  top  plate 
of  gas-fired  water  heaters. 

(ii)  Cut  the  insulation  to  leave  holes 
for  the  burner  air  inlet,  thermostat 
control,  pilot  light  access  plate,  drain 
valve,  plumbing  pipes  and  other  neces- 
sary access  plates. 

(4)  Oa-Fired  Water  Heaters.  Do  not 
Install  insulation  closer  than  four 
inches  from  a  side-mounted  flue  pipe. 

(ii)  If  the  flue  pipe  is  top-mounted 
do  not  install  insulation  on  the  top 
plate  of  the  water  heater. 

(iii)  C^t  the  insulation  to  leave  holes 
for  the  pressure  relief  valve,  thermo- 
stat control,  flame  peep  sight,  burner 
access  plate,  drain  valve,  plimibing 
pipes  and  other  necessary  access 
plates. 

(e)  Post-Installation  Inspection  Pro- 
cedures. (I)  Ensiu-e  that  all  water 
heater  surfaces,  except  those  indicated 
herein,  have  been  covered  with  insula- 
tion. 

(2)  EInsure  that  no  air  inlets,  access 
plates,  drain  valves,  temperature  con- 
trols and  pressure  relief  valves  are  cov- 
ered by  insulation. 

(3)  Ensure  that  all  insulation  sec- 
tions have  been  properly  attached  and 
sealed  with  tape. 

{456.913  SUndard  Practice  for  the  Instal- 
lation of  Replacement  Oil  Burner*  for 
Energy  Conicrration. 

(a)  Scope.  (1)  This  practice  provides 
iwtntiwiim  requirements  for  the  instal- 
lation of  replacement  oil  burners  for 
the  purpose  of  significantly  reducing 
the  amount  of  fuel  oil  consumed  by  in- 
creasing combustion  efficiency  and  re- 
ducing firing  rate.  It  is  intended  for 
use  on  warm  air,  hot  water,  and  steam 
systems,  but  does  not  cover  firing  rate 
reductions  for  steam  heating  systems. 
This  is  because  steam  boilers  are  con- 
siderably less  flexible  in  accepting 
firing  rate  modifications  than  hot  air 
or  hot  water  fumances  because  of  the 
boOers'  need  to  provide  the  rate  of 


steam  generation  required  to  obtain 
suitable  steam  distribution  throuili- 
out  the  system. 

(2)  This  practice  covers  the  installa- 
tion process  from  pre-installation  in- 
spection for  inefficient  operation 
through  post-installation  tune-up  for 
best  efficiency.  Special  considerations 
for  maximlKlng  system  efficiency  are 
emphasized. 

(3)  This  practice  is  not  intended  to 
replace  the  burner  manufacturer's  in- 
stallation instructions  unless  they  are 
inconsistent  with  this  practice.  It  is  in- 
tended to  supplement  the  manufactur- 
er's instructions  where  the  latter  are 
less  stringent  than  those  prescribed 
herein  and  to  supersede  the  manufac- 
turer's instructions  in  matters  of  effi- 
ciency. 

(4)  This  practice  is  intended  for  use 
by  ain>roved  installers.  It  outlines  the 
general  procedure  to  be  followed,  but 
leaves  the  detailed  step-by-step  meth- 
odology to  the  approved  installers.-  It 
is  therefore  not  intended  for  use  by 
the  general  public  or  by  untrained  per- 
sons, since  such  use  may  be  luisafe  or 
result  in  damaged  equipment. 

(5)  This  practice  covers  aspects  of  in- 
staUaUon  relating  to  the  effectiveness, 
durability,  and  safety  of  replacement 
oil  burners  in  service. 

(6)  This  practice  does  not  supersede 
the  authority  of  local  codes  and  regu- 
lations unless  the  requirements  of 
such  codes  and  regulations  are  less 
stringent  that  those  prescribed  herein. 

(7)  This  practice  requires  that  the 
person  installing  the  insulation  have  a 
worldng  knowledge  of  the  applicable 
codes  and  regulations,  tools,  equip- 
ment, and  methods  necessary  for  the 
installation  of  replacement  oil  burners 
or,  in  the  alternative,  that  the  person 
supervising  the  installer  have  such 
working  knowledge.  It  also  requires  an 
understanding  of  the  fundamentals  of 
residential  construction  that  affect 
the  installation  of  replacement  oil 
burners. 

(b)  Significane.  (1)  This  practice  rec- 
ogntees  that  substantial  amounts  of 
fuel  oil  can  be  conserved  by  replacing 
burners  that  are  inefficient  through 
design,  wear,  or  extreme  ovenrizing 
with  reject  to  the  building's  heating 


requirements  with  new,  properly  siaed, 
hlgh-efnclency  burners. 

(2)  This  practice  recognises  that  ef- 
fectivraess,  safety  and  durability  of  re- 
placement oil  burners  depends  not 
only  (m  the  quality  of  the  materials 
but  also  on  their  proper  and  workman- 
like installation. 

(3)  This  practice  Improper  installa- 
tion of  replacement  oil  burners  may 
reduce  their  effectiveness,  and  contrib- 
ute to  fire  hazards  and  other  unsafe 
conditions. 

(c)  Evaluation  of  ExisHntf  Burner. 
(1)  Seal  air  leaks  around  burner  tube, 
clean-out  doors,  secondary  air  dampers 
and  firing  doors  on  converted  coal 
biuners. 

(2)  Adjust  air  gate  to  give  a  smoke 
reading  of  #1  or  greater  when  meas- 
ured in  accordance  with  the  proced- 
dure  outlined  in  American  National 
Standard  ANSI/ASTM  D2156-65 
(1975)  (after  subparagn4>h  (3)  of  this 
paragn^h  has  been  completed,  restore 
burner  to  a  smoke  reading  of  #1  or 
less). 

(3)  Start  the  burner  and  allow  it  to 
run  at  least  15  minutes  to  reach  a 
steady  state  operating  condition. 
Measure  the  flue  gas  temperature  and 
the  percentage  of  COi  in  the  flue  gas 
through  a  V*"  diameter  hole  in  the 
flue  located  between  the  barometric 
dnurt  regulator  and  the  furance  flue 
ouUet 

(4)  Using  Figures  1  or  2  in  Appendix 
D,  determine  the  steady  state  efficien- 
cy of  the  furnace  from  the  flue  gas 
temperature  and  percent  COi  concen- 
tration. As  an  alternative,  steady  state 
efficiency  may  be  calctilated  using  the 
procedures  given  in  Appendix  C. 

(d)  Replacement  Criteria.  (1)  Re- 
place the  burner  if  the  estimated  sav- 
ings resulting  from  installation  of  a 
more  efficient  burner  will  pay  for  the 
cost  of  the  replacement  burner.  If  the 
savings  calculated  in  subparagraph  (2) 
of  this  paragraph  multiplied  by  the 
desired  payback  period  in  years  exceed 
the  total  cost  of  burner  rei>lacement 
(labor  plus  parts),  the  burner  should 
be  replaced. 

(2)  Table  1  shows  the  annual  dollar 
savings  per  $100  of  annual  fuel  costs 
that  can  be  achieved  by  increasing  fur- 
nace efficiency.  Note  that  as  fuel 
prices  increase,  the  payback  period 
will  become  shorter. 


Tablb  I.— Annual  DoOar  Savings  Per  tlOO  of  Annual  Fuel  Cost  as  a  ReauU  of  Increased 

Furance  E/JMencif 


To  an  incrMMd  ef  f  Idenejr  at 


Prom  orlclnal  ef fldeney  of 


14% 


76% 


7»% 


•0% 


n%       M% 


52*.. 
M«- 
56%.. 
58%. 

60%. 
63%- 
64%. 
66%_ 
68%. 
70%_ 

7i%- 

7«%- 
76%- 


$SX.40 

as.7o 
rtM 
acto 

11  JO 
UJO 
16J0 
tU9 
MM 

aio 

170 


•64.30 

IL60 
36.60 
36  JO 
33.70 
31.10 
16.40 
UJO 
UJO 
lOJO 
7J0 


MO 


SUM 

ttJO 

lOSO 

36.30 

35.60 

33.10 

30  JO 

17J0 

15.40 

3J0 

lOJO 

7.70 

6.10 

SJO 


•S7J6 
36  JO 
S3J0 
10.00 
37.50 
36.00 
33J0 
30.00 
ITJO 
15  JO 
UJO 
lOJO 
7J0 
•JO 


•37  J« 
36.60 

34.10 
11.70 
36  JO 
36.80 
34.40 
33.00 
16J0 
17.10 
14.60 
13J0 
•JO 
7J0 


•40  JO 
38.10 
38.70 
33  JO 
31.00 
38.60 
36.30 
33  JO 
31.40 
16.00 
16.70 
14J0 
lUO 
6J0 


•41  JO 
36  JO 

37.30 
34.90 
33.60 
30.30 
37.90 
36.60 
33  JO 
30  JO 
16J0 
16J0 
14J0 
lUO 


noisnii,  VOL  44,  Na  S4  hombay.  makh  If,  \9n 


r 


16658 

The  original  furnace  efficiency  is 
the  value  calculated  in  paragraph 
(cK4)  of  this  section.  The  efficiency  of 
the  furnace  with  a  new  burner  con- 
forming to  the  requlrementa  of  ANSI 
Z91.2  may  be  estimated  by  tuuatming  a 
stack  CO*  concentration  of  10  percent 
and  a  stack  temperature  equal  to  that 
measured  in  paragraph  (cHS)  of  this 
section.  If  the  burner  manufacturer 
specifies  a  CO*  concentration  greater 
than  10  percent  for  his  burner  when 
tested  in  accordance  with  ANSI  Z91.2, 
tills  should  be  used  instead  of  the 
minimum  value  of  10  percent  which 
the  ANSI  standard  requires. 

As  an  example,  if  the  original  stack 
conditions  were  six  percent  COt  and 
600*     P.     (72     percent     efficiency) 


Where  To  is  the  local  outdoor  design 
temperature  in  *  F  and  the  K-factor  is 
in  degree  days  per  gallon  of  oiL 

If  the  outdoor  design  temperature  is 
not  known,  refer  to  Chapter  33  of  the 
ASHRAE  Handbook  of  Fundamentals. 
Use  the  97.5  percent  values  for  the 
nearest  weather  station  listed. 

The  winter  K-factor  is  an  average 
value  derived  over  one  or  more  com- 
plete heating  seasons.  The  K-factor 
for  a  residence  is  defined  as  the 
number  of  degree  days  occurring  in  a 
time  period  divided  by  the  total 
number  of  gallons  of  oQ  used  during 
the  same  period  to  maintain  a  house 
at  its  normal  thermostat  setting.  De- 
termine from  the  occupant  whether 
storm  windows  or  a  substantial 
amount  of  new  insrilation  has  been  in- 
stalled since  the  last  heating  season.  If 
so.  the  calculation  of  the  K-factor 
with  the  above  formula  may  be  too 
high. 

If  the  heat  reqxiirement  of  the  houM 
has  been  significantly  reduced  by  insu- 
lation or  storm  windows,  it  may  also 
be  possible  to  reduce  the  cut-off  set 
point  of  the  aquastat  on  hot  water 
boilers  by  10  to  20*  F.  to  reduce  stand- 
by heatr  losses.  This  setback  may  not 
be  able  to  be  done,  however,  if  the 
boiler  is  used  to  heat  domestic  hot 
water. 

Thermostat  setback  is  to  be  encour- 
aged as  an  additional  energy  conserva- 
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(Instructions  for  calculating  furnace 
efficiency  are  given  in  Appendix  C) 
and  the  manufacturer  of  the  replace- 
ment burner  stated  that  12  percent 
COi  was  obtainable  with  his  burner, 
the  assimied  new  conditions  with  the 
replacement  burner  installed  would  be 
12  percent  COt  and  500'  F.  (81  percent 
efficiency).  Using  these  two  values  an 
estimated  annual  saving  of  $11.10  per 
$100  of  annual  fuel  cost  can  be  read.  If 
the  annual  fuel  costs  were  $500.  the 
annual  savings  would  be 
$11.10x5-$55.50.  If  the  desired  pay- 
back period  were  seven  years,  the  total 
savings  Justifying  burner  replacement 
would  be  $55.50X7 -$388.50.  In  this 
example  the  burner  should  be  re- 
placed if  the  total  replacement  (labor 


plus  parts)  cost  Is  less  than  $388  and 
should  not  be  replaced  if  the  total  re- 
placement cost  is  more  than  $388. 

Use  an  additional  average  savhigs  of 
$5.80  per  $100  of  anniial  fuel  cost  In 
the  payback  period  calculation  if  the 
firing  rate  of  the  new  burner  is  opti- 
mized as  described  in  paragraph  (eXl) 
of  this  section  and  the  resulting  value 
is  smaller  than  the  original  firing  rate 
by  20  percent  or  more  (see  paragraph 
(eXl)  of  this  section). 

(e)  Selection  of  Replacement  Burner. 
(1)  Determine  design  nozzle  size.  Using 
the  local  outdoor  design  temperature 
for  the  area  and  the  measured  average 
winter  K-factor  for  the  residence 
(degree  days  per  gallon)  determine  the 
minimum  noazle  size  by  the  formula: 
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minimum  nozzle  size  = 


<65  -  T  ) 
( K- factor H 24) 


Efficiency  of  Furnace 
Measured  in  (oH4) 
fiici 


X  Expected  Efficiency  of 
furnace  with  New  Burner 
as  calculated  in  (d)(2) 


tion  measure.  If  the  owner  plans  to 
practice  nighttime  setback,  in  order  to 
insure  adequate  temperature  recovery, 
increase  the  size  of  the  burner  replace- 
ment nozzle  by  tiAtWng  %  value  in  gal- 
lons per  hour  equal  to  the  heated 
house  floor  area  in  square  feet,  times 
the  pickup  capacity  factor  (PCF),  di- 
vided by  140.000.  where  PCF  is  given 
by  the  following  table: 


Outdoor  desicn 

Plefeup  capadtr  factor. 

tcmpermture.  Y 

Btu/bour/tq.  foot 

floor  WM 

M 
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MM 

• 

VtM 

-M 

IT.T 

-M 

las 

Select  a  nozzle  that  gives  the  qiray 
pattern  and  angle  recommended  by 
the  manufacturer  of  the  replacement 
burner  that  is  not  larger  than  the 
original  nozzle. 

(2)  (Jhoose  the  replacement  burner 
recommended  by  its  manufactiirer  for 
use  with  the  design  nozzle  size  calcu- 
lated in  subparagraph  (1)  of  this  para- 
graph. 

(3)  Do  not  select  a  flame  ret«itlon 
replacement  burner  for  use  on  a  hot 
water  or  steam  boUer  equipped  with 
stainless  steel  tubes.  EUgher  tempera- 


ture levels  produced  by  high  perform- 
ance  flame  retention  burners  may 
cause  the  combustion  chamber  to  bum 
out. 

(f )  InttaOcLtion  Replacement  Burner. 
(1)  Install  fixed  firing  rate  replace- 
ment burners  with  a  noole  of  the  size 
calculated  in  paragraph  (eXl)  of  this 
section.   * 

(2)  Replace  the  burner  In  accordance 
with  the  manufacturer's  Instructions 
foUowlng  normal,  good  Installation 
practices. 

(3)  It  is  anticipated  that  most  burner 
replacements  will  involve  replacing  a 
conventional  burner  with  a  high 
speed,  flame  retention  head  burner.  If 
this  Is  done,  a  new  furnace  liner  de- 
signed for  this  application  may  have 
to  be  installed  since  flame  retention 
burners  operate  at  higher  tempera- 
tures (2300*  P  VB.  1800*  P)  than  con- 
ventional burners  and  oould  cause 
damage  to  a  firebox  refractory  de- 
signed for  use  with  conventional 
burners. 

(4)  Ensure  that  the  completed  instal- 
lation is  in  conformance  with  all  local 
and  state  buOdlng  and  fire  safety 
codes.  Where  local  codes  do  not  exist, 
verify  conformance  with  American  Na- 
tional Standard  Installation  of  Oil 
Burning  Equli»nent,  Z9S.  1-1974 
(NPPA  No.  81-1974). 

(5)  Test-operate  the  Installed  burner 
and  measure  its  efficiency  following 
the  guidelines  of  UB.  Snvlroimiaital 


Protection  Agency  Repert  No.  EPA 
600/2-75-0«9a  (October  1975).  "Guide- 
lines for  Residential  Oil  Burner  Ad- 
justments." If  the  replacement  burner 
results  in  an  i^preciable  reduction  in 
stack  temperature,  the  stack  switch 
heat  controls  (if  the  unit  is  so 
equipped)  for  ignition  cutoff  may  need 
to  be  readjusted. 

(6)  The  temperature  of  the  combus- 
tion gases  entering  the  draft  regiilator  • 
must  be  at  least  370*  F  for  chimneys 
enclosed  within  the  Insulated  struc- 
ture to  prevent  condensate  and  subse- 
quent corrosion.  The  temperature  of 
the  combustion  gases  entering  the 
draft  regulator  if  2  or  3  sides  of  the 
chimney  are  exposed  to  an  outdoor 
ambient  design  temperature  of  0*  F  or 
less  to  prevent  condensation  and  freez- 
ing within  the  chimney.  If  the  tem- 
perature of  the  combustion  gases  en- 
tering the  draft  regulator  is  below  the 
specified  minimum  value,  fit  a  larger 
nozzle  to  increase  that  temperature. 

(g)  Data  to  be  Recorded.  (1)  Record 
the  following  information  and  leave  a 
copy  with  the  owner  and  on  a  tag  at- 
tached to  the  equipment. 

(i)  Date  of  replacement 

(li)  Identity  of  installing  mechanic 
and  company 

(ill)  The  original  burner  make, 
model,  model  number,  and  nozzle  size 

(iv)  The  replacement  burner  make, 
model  number,  and  nozzle  size 

(v)  The  number  and  size  of  any  addi- 
tional nozzles  tried  in  the  replacement 
burner 

(vi)  Other  modifications  to  the  unit 

(vii)  The  initial  and  final  CO,  net 
stack  temperature,  efficiency,  and 
smoke  readings. 

(2)  This  information  will  be  helpful 
for  future  servicing  of  the  unit  and  in 
troubleshooting  any  problems  which 
arise  immediately  after  burner  re- 
placement and/or  firing  rate  reduc- 
tion. 


f  46C.914  Standard  Practice  for  the  Instal- 
lation (rf  Urea-Formaldehyde  Foam  In- 
sulation. [Reaerved.] 

S  456.915  Standard  Practice  for  the  instal- 
lation of  Pipe  Insulation.  [Rcserrcd.] 

§  456.916  Standard  Practice  for  the  instal- 
lation of  Vent  Dampers  and  Electronic 
Ignition  Devices.  [Reserved.] 

Appendix  A  to  Subpart  I.  Part  456 

ASTM  AND  ANSI  STANDARDS 

1.  "ASTM"  means  the  American  So- 
ciety for  Testing  and  Materials.  ASTM 
is  a  scientific  and  technical  organiza- 
tion formed  for  "the  development  of 
standards  on  characteristics  and  per- 
formance of  materials,  products,  sys- 
tems, and  services.  •  •  '."  ASTM 
standards  are  available  from  the 
American  Society  for  Testing  and  Ma- 
terials. 1916  Race  Street,  Philadelphia. 
PA  19103. 

2.  ASTM  Designation  C168-67  means 
"Standard  Definitions  of  Terms  Relat- 
ing to  Thermal  Insulating  Materials." 

3.  ASTM  E>esignatlon  C755-73  means 
"Standard  Recommended  Practice  for 
Selection  of  Vapor  Barriers  for  Ther- 
mal Insulation." 

4.  ASTM  Designation  E84-77  means 
"Standard  Test  Method  for  Surface 
Burning  Characteristics  of  Building 
Materials." 

5.  ASTM  Designation  El  19-76  means 
"Standard  Methods  of  Fire  Tests  of 
Building  Construction  and  Materials." 

6.  "ANSI"  means  American  National 
Standards  Institute. 

7.  ANSI  Z96.2-1974  (UL  296-Sept. 
1974)  means  "American  National 
Standard  Safety  Standard  for  OU 
Burners." 

8.  ANSI  Z91.2-1976  means  "Ameri- 
can National  Standard  Performance 
Requirements  for  Automatic  Pressure 
Atomizing  Oil  Burners  of  the  Me- 
chanical Draft  Type." 

9.  ANSI/AS9M  D2156-65  (1975) 
means  "American  National  Standard 
Method  of  Tests  for  Smoke  Density  in 
the  Flue  Gases  from  Distillate  Fuels." 
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IIOTB  TO  TABUS  aiO-l«  THHOUOH  «10- 

1.  Explanation  of  Tables.  For  expla- 
DAtlon  of  Type  Letters,  and  for  recog- 
nized size  of  conductors  for  the  var- 
ious conductor  insulations,  see  Sec- 
tions 310-12  and  310-13.  For  insulation 
requirements,  see  Sections  310-1 
through  310-9,  and  the  various  articles 
of  this  Code.  For  flexible  cords  see 
Table  400-4  and  400-«. 

2.  Application  of  Table*.  For  open 
wiring  on  insulators  and  for  concealed 
knob-and-tube  wiring,  the  allowable 
ampacities  of  Tables  310-17  and  310- 
18  shall  be  used,  unless  otherwise  pro- 
vided in  this  Code. 

3.  Three-Wire,  SingU-Phate  Residen- 
tial Service.  In  a  residential  occupancy 
conductors,  as  listed  below,  shall  be 
permitted  to  utilize  as  three-wire, 
single-phase,  service-entrance  ocmduc- 
tors  and  the  three-wire,  single-phase 
feeder  that  carries  the  total  ciirrent 
supplied  by  that  service. 

CowpucTOK  Ttm  AJfpSms  RH-RHH- 
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4.  Type  MC  Cable.  The  ampacities  of 
Type  MC  cables  are  determined  by  the 
temperature  limitation  of  the  insulat- 
ed conductors  incorporated  within  the 
cable.  Hence  the  ampacities  of  Type 
MC  cable  may  be  determined  from  the 
colmnns  In  Tables  310-16  and  310-18 
applicable  to  the  type  of  Insulated 


PtOfOSB)  lUlES 

conductors  employed  within  the  cable. 

5.  Bare  Conductors.  Where  bare  con- 
ductors are  used  with  Insulated  con- 
ductors, their  allowable  ampacities 
Shan  be  limited  to  that  permitted  for 
the  insulated  conductors  of  the  same 
size. 

6.  Mlneral-Intulated,  Metal-Sheathed 
Cable.  The  temperature  limitation  on 
which  the  ampacities  of  mineral-insu- 
lated, metal-sheathed  cable  are  based 
is  determined  by  the  <n«ii»Hng  mate- 
rials used  in  the  end  seaL  Termination 
fittings  incorporating  unlmpregnated. 
organic,  insulating  materials  are  limit- 
ed to  85*  C  operation. 

7.  Type  MTW  Machine  Tool  Wire. 
The  amipacities  of  Type  MTW  wire  are 
specified  in  Table  300-B  of  the  Electri- 
cal Standard  for  Metalworklng  Ma- 
chine Tools  1977  (NFFA  Publication 
No.  79). 

8.  More  Than  3  Conductors  in  a 
Raceway  or  Cable.  Where  the  number 
of  conductors  in  a  raceway  or  cable 
exceed  3,  the  maximum  allowable  load 
current  of  each  conductor  shall  be  re- 
duced as  shown  in  the  following  table: 


Number  of  oanduetotm 

Percent' 

d  Mim  a 

tf 

VUiniM 

T» 

M  Uini  4* 

_...,         to 

«luM<>tiq>iit  

■A 

'Values  in  table  SlO-16  and  SIO-IS 

Where  single  conductors  or  multi- 
conductor  cables  are  stacked  or  bun- 
dled without  maintaining  spacing  are 
not  installed  in  raceways,  the  maxi- 
mum allowable  load  current  of  each 
conductor  shall  be  reduced  as  shown 
in  the  above  table. 

Exception  No.  1:  When  conducts  of 
different  systems,  as  provided  in  Sec- 
tion 300-3,  are  instaUed  in  a  common 
raceway  the  derating  factors  shown 
above  shall  apply  to  the  number  of 


power  and  lighting  (ArUdes  210,  215, 
220.  and  230)  conductors  only. 

Exception  No.  2:  The  derating  fac- 
tors of  Sections  21&-22(c),  220-2(a)  and 
220- 10(b)  Shan  not  apply  when  the 
above  derating  factors  are  also  re- 
quired. 

Exception  No.  3:  For  conducts  In- 
staned  in  cable  trays,  the  provisions  of 
Sections  318-10  shan  apply. 

9.  Overcurrent  Protection.  Where 
the  standard  ratings  and  settings  of 
overcurrent  devices  do  not  correspond 
with  the  ratings  and  settings  allowed 
for  conductors,  the  next  higher  stand- 
ard rating  and  setting  shaU  be  permit- 
ted. 

Exception:  As  limited  in  Section  240- 
3. 

10.  Neutral  Conductor,  (a)  A  neutral 
conductor  which  carries  only  the  un- 
balanced current  from  other  conduc- 
tors, as  in  the  case  of  normally  bal- 
anced circuits  of  3  or  more  conductors, 
shaU  not  be  counted  in  determining 
ampacities  ss  provided  for  in  Note  8. 

(b)  In  a  3-wire  circuit  consisting  of  2- 
phase  wires  and  the  neutral  of  a  4- 
wire,  3-phase  wye-connected  system,  a 
common  conductor  carries  approxi- 
mately the  same  cxurent  as  the  other 
conductors  and  shaU  be  counted  in  de- 
termining ampacities  as  provided  in 
Note  8. 

(c)  On  a  4- wire,  3-phase  wye  circuit 
where  the  major  portion  of  the  load 
consists  of  electric-discharge  lighting 
there  are  harmoic  currents  present  in 
the  neutral  conductor  and  the  neutral 
shaU  be  considered  to  be  a  current-car- 
nring  conductor. 

11.  Oroundino  Conductor.  A  ground- 
ing conductor  shaU  not  be  coimted  in 
determining  ampacities  as  provided  for 
In  Note  8. 

12.  Voltage  Drop.  The  aUowable  am- 
pacities in  Tables  310-16  through  310- 
19  are  based  on  temperature  alone  and 
do  not  take  voltage  drop  into  consider- 
ation. 
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APPENDIX  C  TO  SUBPART  I.  PART  456 

STEADY  STATE  EFFICIENCY 

The  Steady  state  efficiency  of  the  furnace  may  be 
determined  directly  from  Table  1  for  furnaces  using  No.l 
fuel  oil  or  from  Table  2  for  furnaces  using  No.  2  fuel 
oil. 


Alternatively  the  following  equations  may  be  used 
to  calculate  the  furnace  efficiency: 
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N 


88 


L'fA      ^^wdy  A 


^.SS.A 


A  ♦ 


B 


C02,S 
100        (  (1  +  A/F)  (CF(i)  + 


HHV 


A   i  =  l  (A/F)  (Rj.  p  -  1)  (CA(i))l  X 


Where: 


N 


gg  =    Steady  state,  full  load  efficiency  % 


'L.A 


Average  latent  loss.  %  =  ^^  for  No.  1  oil 

6.50  for  No.  2  oil 


^S  SS  A  ~  ^^^"^^Bc  sensible  heat  loss,  % 

Rj  p    =  Ratio  of  combustion  air  to  stoichiometric 


air 


w    P   =  Concentration  by  volume  of  CO-  present 
in  dry  flue  gas,  % 


X02' 
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ftorosf  0  luif  s 


T.SS  ~  ^^"®  ^^^  temperature  at  steady-state,  'F 
''ra    ~  Ambient  temperature  in  furnace  room,  "F 


Additional  required  constants  are  as  follows: 


For  No.  1  -  Oil 


_ 

HHV^ 

19.800 

A/F 

1A.56 

A 

0.0679 

For  No.  1  -  Oil 

B 

14.22 

CF  (1) 

2.441683A  X  10'^ 

CF  (2) 

3.3711A49  X  10"^ 

CF  (3) 

8.8906305  x  10'^ 

CF  <4) 

-1.3619019  x  10"^2 

CF  (5) 

-1.A367A10  x  10"^^ 

For  No.  2  -  Oil 

19.500 

14. A9 
0.06668 

For  No.  2  -  Oil 

14.22 
2.4361163  X  10"^ 
3.6702686  x  10"^ 

8.7098897  x  10"^ 
■1.3094378  X  10"^^ 
■1.5029209  X  10'^^ 


For  Air 


CA  (1) 
CA  (2) 
CA  (3) 
CA  (4) 
CA  (5) 


(continued) 

2.5462121  X  10"^ 
-3.0260126  X  10'^ 

2.7608571  X  10"® 
■7.4253321  x  lO"^^ 

6.4307377  x  10"^^ 


This  calculation  procedure  is  explained  more  fully  in: 

NBSIR  78-1543.  "Recommended  Testing  and  Calculation 
Procedures  for  Determining  the  Seasonal  Performance" 
of  Residential  Control  Furnaces  and  Boilers." 

Department  of  Energy  Final  Energy  Conservation  Test 
Procedures  as  printed  in  the  Federal  Register,  Part  II, 
for  Wednesday.  May  10.  1978. 


noam.  VOL  44,  Ha 


MAKN  If,  197f 


UMI 


PtOfOSfOtUlfS 

APPENDIX  D  TO  SUBPART  I.  PART  459 


16865 


^ 


S3- 
O 


t 

d 
§ 

& 

o 


S 

u 

O 
« 

% 

o 

I 

1 

t 

3 
t 

I 

9 

c 


2 


%  'ADN30liJ3 


VOL  44,  NO. 


T,  MAKN  T«,  tf79 


16666 


ftOPOSfO  lULf S 


to- 

< 

O 

lU 


Z 

o 

tti 
U 

z 
o 

u 

o 

u 


%  'ADN30liJ3 


VOL44LMa 


;  MAaof  If.  ifr» 


f 

M 

i 

8 
I 


u 

c 


V 

O 
o 


a 

9 


I 

H 

I 

•4 

I 
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SUOGESTH)  MEASURES  (O0NSE3ttfMTa0  APPENDIX  1(A)  TO  PART  456 
(a)  Climate  Zones  for  Suggested  Energy  Conservation  Measure*. 


In  the  tables  of  su<^' jested  energy  conservation  measures 
shown  in  "(c)"  below,  the  climate  zones  are  as  followsi 


16667 


Climate  Zone  1 

2- 


(b) 


Heating  Degree  Days 

0-2000 
2000-4000 
4000-5500 
5500-7000 
More  than  7000 

0-2000 
2000-4000 
2000-4000 
4000-5500 
5500-7000 


Cooling  Degree  Days 
Less  Than  750 
Less  Than  750 
Less  Than  750 
Less  Than  750 
Less  Than  750 
More  Than  2000 
More  Than  2000 

750-2000 

750-2000 

750-2000 


Figures  (1)  and  (2)  are  respectively  maps  of  heating  degree 
days  and  cooling  degree  days. 

(1)  Load  Managemeht  Devices.   Load  Management  devices 
are  suggested  measures  for  all  categories  of  buildings 
if,  and  only  if,  the  electric  utility  serving  such 
building  offers  a  load  management  rate  for  residential 
customers.   "Load  management  rate"  means  a  rate  charged 
to  eligible  customers  %fhich  reflects  the  cost  savings  to 
the  utility  from  the  installation  of  Devices  associated 
with  Electric  Load  Management  Techniques. 

(2)  Energy  Usage  Display  Meters.   Energy  Osage  Display 
Meters  are  suggested  measures  for  all  categories  of 
buildings  in  all  State  and  climate  zones. 


(3)  Replacement  Furnaces  or  Boilers.  Repplacement 
furnaces  or  boilers  are  suggested  measures  for  all 
categories  of  buildings  in  all  State  and  climate  zones. 

(c)  Tables  of  Conservation  Measures  by  State.  All  other 
suggested  energy  conservation  measures  are  displayed 
in  the  following  tables  organized  by  State. 
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SXXSSTB)  MEftSURES  (REMEWRBLZ  RESCTJRCES)  APPENDIX  KB)  PART  466 

The  following  tables  show  the  renewable  resource  measures 
which  are  suggested  measures. 

(a)   The  symbols  for  each  measure  are: 

D:   Solar  Domestic  Hot  Water  Systems 
D:   Active  Solar  Space  Heating  Systems 
D/S:   Combinecl  Active  Solar  Space  Heating 
and  -Solar  Domestic  Hot  Water  Systems 
P:   Passive  Solar  Space  Heating  and  Cooling 

Systems 
W:   Wind  Energy  Systems 
H:   Replacement  Solar  Swimming  Pool  Heaters. 

(b)  (1)  There  are  three  buildings  types  which  apply  to 
Active  Solar  Space  Heating  Systems  (S)  and  Combined 
Systems  (D/S)  (See  ■  456.306(b)): 

Type  1  includes  all  detached  single  family 
residential  buildings,  exoept'mobile  hemes. 

Type  2  includes  all  attached  single  family 
residential  buildings  and  all  multiple  dwelling 

residential  buildings. 

Type  3  includes  mobile  homes. 

(2)   The  tables  indicate  the  number  of  the  building 
types  for  which  these  two  measures  are 
suggested. 
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(c)   The  suggested  renewable  resources  measures  are  displayed 
by  numerically  designated  regions  within  each  State. 
These  numerical  designations  by  State  and  County  are: 
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1  Qalhert 
Ftanklln 
Leaiderdale 
laurenx 

2  Blout 
OtLhoun 
Clebuxne 
Chexx3kee 
QiUnan 
Ddcalb 
Etcwah 
Jackson 
Liinestone 
Madison 
MarshaU 
St.  Clair 


3      Aitauga 
Beu±our 
Bibb 
Bulloch 
Butler 
Chanters 
Chilton 
Choctaw 
day 
Qxjsa 
Q:^enshaw 
Dale 
Dallas 
Elmore 
F^Q^ette 
GE«ens 
Bale 
■eniy 
Jefferson 


Pickens 

Pike 

Randolph 

Rssell 

Shelby 

Sixnter 

Talapoosa 

Talladega 

Tuscaloosa 


9   Yakutat 

10  Naknek 

11  Honer 

ARIZONA 


Lee 
Lowndes 


Marion 
Hji  iLtjciueiy 
Perry 


Walker 
Wilmx 
Winston 

1 

Apache 
Navajo 

2 

Cochise 

4 

Baldwin 
Clarke 

Graham 
Greenlee 

Gbffee 

Oonecuh 

GDvington 

Escainbia 

Geneva 

Hcxiston 

Mnhile 

ttonroe 

3 

Gila 

Manoopa 

Mc3have 

Pima 
Pinal 
Santa  Cruz 
Yvim 

Washington 

4 

Gcxx3nino 

5 

Yavaped. 

ALASKA 

BetUes 

Bethel 

ARIUS^SAS 
1      Baxter 

Ncne 

( 

Benton 
Bcx3ne 

Barrow 

Carroll 
Cl^xime 

Fairbanks 

• 

Corway 
Craiwford 

Adak 

Franklin 
Garland 

Annette  Island 
GuDcana 

Johnson 
Logan 
Madison 
Marion 

Newton 

Perry 

Polk 

Pope 

Saline 

Soott 

Seeuxy 

Sebzistian 

Stone 

Van  Buren 

Wtishington 

Yell 

2  day 
Ored^iead 
Cl-ittenden 
Cross 
FciuUcner 
Pultjon 
GLieene 
Independence 
Izard 
Jcickson 
lawrence 
Lee 

Lcxioke 

Mississippi 

Monroe 

Phillips 

Poinsett 

Prairie 

Pulaski 

Randolph 

St.  Francis 

Sliarp 

Itute 

Wbodruff 

3  Ashley 
Bradley 
Calhoun 
dark 
Cblvnbia 
Dallas 
Henpstead 
Hot  Spring 
Howard 


La  Fayette 

3      Modoc 

Little  River 

Miller 

4      lassen 

Nevada 

Ouachita 

5      Alaneda 

Pike 

Oantra  Cost 

Sevier 

Marin 

Uiion 

Mateo 

• 

Monterey 

Ark2msas 

San  Benito 

Chioot 

San  Lois  Gbispo 

Cleveland 

Santa  dara 

Desha 

Santa  J[:ruz 

Drew 

Sonoma 

Grant 

Jefferson 

6      Fresno 

Lincoln 

Kern 

CALIPCXttnA 

1   Del  Norte 
rivxiteldt 
Mendocino 


Amador 

Butte 

CeOaveras 

Colusa 

Eldorado 

Glenn 

Lake 

Napa 

Nevada 

Plaoer 

Plvinas 

Sacramento 

San  Joaquin 

Shasta 

Sierra 

Siskiyou 

Sutter 

Tehama 

Trinity 

Yol 

Ytisa 


Kings 

Madera 

Mariposa 

Meroed 

Stanislaus 

Tulare 

Tuolume 

7  Alpine 
Inyo 
Mono 

8  Los  Angeles 
Orange 

San  Diego 
Santa  Barbara 
Ventura 

9  Imperial 
Riverside 

San  Bernardino 


0003RADO 

1  Moffat 

2  Delta 
Dolores 


Garfield  ' 

LaPlata 

Mesa 

Miguel 
Mantezvna 
Montrose 
Rio  Blanco 
San  Juan 
San  Miguel 

Alanosa 

Archuleta 

Oiaffe 

dear  Credc 

Conejos 

Costilla 

Custer 

Douglas 

Eagle 

El  Paso 

Fremont 

Grand 

Gunnison 

Hinsdale 

Huerfano 

Jackson 

Jefferson 

Lake 

Mineral 

Park 

Pitkin 

Rio  Grande 

Routt 

Saguache 

Smroitt 

Teller 

Adams 
Arapahoe 
Boulder 
Elbert 
larimer 
Logan 
Morgan 
FhiUips 
SedgwdLdc 
'Washington 


ffeld 
Ytna 

Cheyenne 
Kiowa 
Kit  CEurson 
Linooin 
Prowers 

Bent 

Crowley 

Xjasaniroas 

Otero 

Pueblo 


OOWECTIOUT 

1   Fairfield 
Hartford 
Litchfield 
Middlesex 
New  Haven 
New  London 
Tolland 
,  Windham 


DEUWARE 

1   Kent 

Newcastle 
Sussex 


FLORIDA 

1   Bay 

Calhoun 

Escanbia 

Franklin 

Gadsden 

Gulf 

Hamilton 
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Jefferson 

Leoti 

Liberty 

Madison 

Ckaloosa 

Santa  Itosa 

Taylor 

NaJculla 

Walton 

Wa^ilngton 

2  Alachxia 
Baker 
Bredford 
Cblvnbia 
Glades 
Hi^Uands 
Lake 
Marion 
Okeechobee 
Orange 
Osoeola 
Polk 
Sanford 
Sunter 
Union 

3  Brevard 
Broward 
Charlotte 
Citrus 
Clay 
Dade 
DeSoto 
Dixie 
IXival 
Flagler 
Gilchrist 
Collier 
Hardee 
Hendry 
Hernando 
Hillsborou^ 
Indian  River 
Lafayette 


Levy 

Manatee 

Martine 

Monroe 

Nassan 

Palm  Beach 

Pasoo 

Pinellas 

Putnam 

St.  John 

St.  Lucie 

St.  Petersburg 

Sarzisota 

SiManee 

Vblusia 


GEORGIA 

1  Bartow 
Qiattooga 
Cherokee 
Oobb 
DaMson 
Douglas 
Fannia 
Floyd 
Forsyth 
Gilmer 
Gordon 
Haralficn 
lAiqpkiii 
MLxrray 
Paulding 
Piocens 
Polk 
Rabun 
Union 
Walker 
Vtiitfield 

2  Baldwin 
Banks 
Barrow 


Ben  Hill 

Bibb 

Bleckley 

Burke 

Butts 

Calhoun 

Carroll 

Chatta-Hoochee 

Clarke 

day 

daytOTi 

Gblixrbia 

GDlurbus 

Corvetta 

Crawford 

Crisp 

Decatur 

Dodge 

Dooly 

Doug^ierty 

Elber 

Elbert 

Fayette 

Franklin 

Fulton 

Glasoock 

Greene 

Gwinnett 

Habersham 

Hall 

Hancock 

Harris 

Hart 

Heard 

Henry 

Houston 

Jackson 

Jasper 

Jefferson 

Johnson 

Jones 

Lanar 

Laurens 

Lee 

Lincoln 

Maocn 

Madison 


ftarion 

McOoffie 

Meriweather 

Monroe 

Moixjan 

Newton 

Ooonee 

Oglethorpe  . 

Peach 

Pike 

Pulaski 

Putnam 

Quitman 

Randol{4i 

Ricimond 

Rockdale 

Schley 

Spalding 

Stephens 

Stewart 

Smter 

Talbot 

T<iliaterro 

Tiylor 

INjrrell 

Tnoup 

Turner 

l\«iggs 

Upson 

Naaton 

Warren 

Washington 

Webster 

t«iite 

Wiloox 

Wilkes 

Wilkinson 

Marth 

Appling 

Atkinson 

Baoon 

ftaker 

Berrien 

Brantley 

Brooks 


Bryan 

2      HonobiLu 

Bulloch 

Itani 

Canoden 

Candler 

3      tiauai 

O^alhcH 

Charlton 

ClixKii 

Coffee 

JDKD 

GQlquitt     ' 
Cock 

1      Benewah 

npcatur 

Bonner 

Early 
Echols 

Boundary 

Clearwater 

Effingham 
Einanuel 

Kootenai 
L^tah 

Evans 

Lewis 

Glynn 
Grady 

Nez  PeroR 
Shoshone 

Irwin 

Jeff  Davis 

2      Ada 

Jenkins 

Adams 

jAnit*r 

Boise 

Liberty 

Long 

Lowndes 

Carbon 

dartc 

Custer 

Mcintosh 

Elmore 

Min*»r 

Gem 

Mitchell 

Idaho 

Montgomery 

Lenhi 

Pieroa 

Payette 

Senonole 

Valley 

Screren 

Washington 

Tattnall 

Telfair 

3      Bannock 

Thcnas 

Bing^ian 

Tift 

Blaine 

Tfoctths 

Bonneville 

Treulten 

Ritfce 

Uax» 

CaoEis 

Waynfe 
MieeLer 

Cassia 
Fort  Hall 

FreoExit 

Gooding 

HAWAII 

.        Jefferson 

Madison 

Minidcka 

Owyhee 

Power 

Teton 

Twin  Falls 

Bear  lake 
Caribou 
Franklin 
Oneida 


Iroqppis 


IIUNOIS 


Hawaii 


Linoola 


Boone 

Bureau 

Qunnoll 

Cook 

DekaHh 

Dupage 

Henry 

Jo  Daviess 

Kzme 

Kendall 

lake 

Lee 

McHenry 

Meroer 

Ogle 

Rock  Island 

St^ihensen 

Itiiteside 

MUl 

Chanpadgn 

Clark 

Gales 

Qrawford 

Qxitserland 

DeMitt 

Douglas 

Edgar 

Pord 

Grundt^ 


KnoK 

LaSalle 
Livingston 
logaw 
Maxoon 

Marshall 

Moultrie 
Beoria 
Piatti 
Putnam 

Shellqr 

Stark 

Taaewell 

WenMllon 

NIarren 

Mbodford 


Bond 

BEOwn 

CalhouD 

Cass 

Christian 

ClintoD 

Fulton 

Greene 

Hancock 

Jersey 

Maccmpin 

Madison 

Mason 

McDonough 

Menard 

Monroe 

Hontgcmery 

Morgan 

Pike 

Randolph 

Sangamon 

Schuyler 

Soott 

St.  Clair 
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4 


Alexander 

ClaY 

Bdkdiarcla 

Effingham 

FaYette 

Franklin 

Gallatin 

Hamilton 

Hardin 

Jackson 

Javier 

Jefferson 

Johnson 

Lawrence 

Marion 

Perry 

Pope 

Richlcind 

Saline 

IMion 

ffebash 

Viashington 

ttiite 
HLllianson 

Massac 
Pulaski 


INDUMA 


DeKalb 

Elkhart 

LaGran9e 

Lake 

laporte 

Marshall 

Noble 

Porter 

St.JbsefJh 

Starke 

Steuben 

Adanis 

Allen 

Bartholomew 

Benton 

Blackford 


ftOfOSfO  RUlffS 

Boone 

Brown 

aish 

SOOtt 

C&unroll 

Shelby 

Qiss 

SuUivan 

Clark 

Switzerlanl 

day 

Tippecanoe 

Clinton 

Tipton 

Daviess 

(Jhion 

Daartxam 

Vermillion 

Decatur 

Vigo 

Delaware 

ftebash 

Payette 

Mbrren 

Floyd 

Vbshington 

Fountain 

Wayne 

Franklin 

Nells 

Fulton 

ftiite 

Greuit 

tiiiteley 

Greene 

HanvLlton 

3        Grahrford 

Hancock 

Dubois 

Harrison 

Gibeon 

Hendricks 

Henry 

Pike 

Howard 

Posey 

ItoitLngton 

^lenoer 

Jackson 

Vanderburgh 

Jasper 

Whrrick 

Jay 

Jefferson 

Jennings 

'^ 

Johnson 

lOA 

Knox 

Kosciusko 

1         Adair 

LeRinpenoe 

Adams 

Madison 

Appanoose 

Meurion 

Audubon 

Martin 

Benton 

Miami 

Black 

Monroe 

Boone 

Montgcmery 

Morgaun 

Newton 

Bremer 
Buena  Vista 
Butler 

Ghio 

C^dhoun 

Grange 
Owen 

Cass 

CsuToll 

Parke 

Cerro 

Cherokee 

Putnam 

Clarke 

f(ankilfi\ 

day 

Ripley 

Crawford 

Davis 

Decatur 

Dickinson 


Ployd 

Franklin 

Fremont 

Gordo 

Greene 

Grundy 

Guthrie 

Banllton 

HarKXx:k 

Hardin 

Harrison 

Hawk 

Henry 

HixBboldt 

Ida 

Iowa 

Jasper 

Jefferson 

Johnson 

Itoekuk 

Kosuth 

Louisa 

lucan 

Madison 

Mahaska 

Marion 

ffarshal 

Mills 

Monona 

Monroe 

Cfarien 

Osoeola 

Page 

Palo  Alto 

Polk 

Plymouth 

Pocahontas 

Potowattamie 

Poweshiek 

Ringgold 

Sac 

Shelby 

Sioux 

Story 

Sama 

T&yloar 


Union 

line 

3 

Sllen 

Hapello 

logan 

Anderson 

Vtaccren 

Maaae 

Atciiison 

Hashington 

19ess 

Bourbon 

Wayne 

Pawnee 

Sr 

Brown 

liehstRT 

Ra/ling 

Oiase 

Winnebago 

Ru^ 

Cherokee 

Vtodbury 

Soott 

day 

Wbrth 

Sewatd 

Coffey 

Wri^t 

aieridan 

Crawford 

Sierman 

Donifhan 

2      AUankee 

StzDiton 

Douglas 

Stevens 

Elk 

Cedar 

Thcnas 

^ 

Franklin 

Trego 

Geary 

Clayton 

Hallaoe 

Greenwood 

Clinton 

Wic4iita 

Jackson 

Delaware 

Jefferson 

EXibuqMe 

2      TVirT«r 

Johnscm 

Fayette 

Bartm 

TflbPtfy 

Howard 

ftrt-ler 

Leavenworth 

Jac3caon 

nnr\ 

lixn 

Jones 

Oowley 

UfOR 

lann 

Dickinson 

Marshall 

Mitchell 

r^^^H 

Miami 

>^yyM»inft 

Ellsworth 

Mjidajcpery 

Soott 

Harper 

Mocxis 

Vtinneshiek 

Harvey     ' 

Naaaha 

JewRll 

Neoafao 

Kingman 

0 

Osage 

Tiipmln 

Pottwwitoroie 

KANSAS 

Marion 

Riley 

Shaunee 

McRierson 

1      dieyenne 

Mitchell 

iteixunsee 

riiiTlc 

Hashixigton 
Hilaon 

T^fVT?*4^1T* 

Ottawa 

^,     ^ .  _ ._ 

L^T^^d  V>\iLL 

Noouson 

BdMards 

Phillips 

Finney 

Pratt 

TVtrd 

Reno 

4 

c\j^\jk 

Gove 

fle{Mi>lic  . 

Graham 

Rioe 

5 

Chaufcaugua 

Rcxsics 

(kray 

ftiaspl] 

Greeley 

Saline 

Hamilton 
Haskell 
Hodgeman 
Koam^ 

Sedgwick 

anith 
Sta££ocd 

KENTUCXr 

1      Anderson 
Boone 

Krowa 

saner 

Bourbon 

16729 

Boyle 

Bracken 

Bullitt 

Can^tiell 

C&rroll 

Casey 

Fayette 

Franklin 

Gallatin 

Garrard 

Grant 

Harrison 

Henry 

Jefferson 

Jessamine 

Kenton 

Lincoln 

Marian 

Nicholas 

Oldham 

Owen 

Pendleton 

Robertson 

Soott 

Shelby 

Spenoer 

Taylor 

Triable 

Mbodfocd 

Ad2dr 

Allen 

Barren 

Breckinridge 

Butler 

Cuttenden 

Catfaerland 

Daviess 

Ectaooson 

Graiysoa 

Green 

Hflnmrk 

Hardin 

Hart 

Henderson 

Hopkins 

larue 

Livingston 

McLean 
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Mead 

Metcalfe 

>t3nroe 

Muhlenberg 

Chio 

Rissell 

Uhion 

Vterren 

Mebeter 

3  Bath 
Boyd 

Breathitt 
Qurle 
CartBi 
Clay 
Clinton 
Ellibtt 
Estill 
Flendng 
Greenup 
Jackson 
Johnson 
Laurel 
Lawrence 
Lee 
Lewis 
Ffeidison 
Magoffin 
McCreary 
Menifee 
Morgan 
Owsley 
Pulaski 
Rockcastle 
Rowan 
Vteyne 
Holfe 

4  Ballard 
Caldwell 
Qd.laway 
CarUsle 
Christicm 
Pulton 
Graves 
Hickman 
Logan 
Lyon 
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IXdce 


Marshall 

MoQracken 

Siflfjson 

Ttodd 

Ttigg 

Bell 

Floyd 

Heurlan 

Niott 

Khox 

Leslie 

Letcher 

Martin 

Perry 

PiJce 

Whiteley 


LOUISIBNA 


Avoyelles 

Bien  Ville 

Rosaier 

C^ddo 

Caldwell 

Catahoula 

daihome 

Oonoordia 

DeSoto 

East  C^unroll 

Franklin 

Grant 

Jackson 

LaSalle 

Lincoln 

Madison 

Mcsrehouse 

Natchitoches 

Ouachita 

Rapides 

Red  River 

Richland 

Sabine 

Tensos 

Union 

Vernon  ' 

ffebster 

West  Carroll 

VUm 


Acadia 

AUen 

Ascension 

Assvnption 

Beauregeurd 

Calceisiu 

Casoarcn 

Davis 

East  Baton  Rouge 

East  Feliciana 

Evangeline 

Iberia 

Iberville 

Jefferson 

Lafayette 

LaFOurche 

Livingston 

Orleans 

Plaquemines 

Point  Cbupee 

St.  Benuuxl 

St.  Ch£u:les 

St.  Helena 

St.  James 

St.  John  the 

Bc^Jtist 
St.  Landry 
St.  Martin 
St.  Mary 
St.  Tamnony 
Tangipatioa 
Terr^xxme 
Vermilion 
Vfashington 
Nest  Baton  Rouge 
Viest  Feliciana 


MAINE 

1  Aroostook 
Franklin 
Obcford 
Penobscot 
Piscataquis 
Somerset 

2  Androsooggin 
Ctnberland 
Hancock 


Kemebec 

KnoK 

Lincoln 

Sagadahoc 

Itoldo 

Mbshington 

York 


MAINLAND 

1  Allegany 
Garret 

2  Vfeishington 

3  Anne  Arundel 
Bedtijiore 
Calvert 
Caroline 
Carroll 
Cecil 
Charles 
Dorchester 
Frederick 
Hartford 
Howard 
Kent 

Montgcnery 
Prince  Georges 
Queen  Annes 
Talbot 

4  St.  Marys 
Scnerset 
Wiocmioo 
VJbroester 


Middlesex 

Nantucket 

Norfolk 

Plymouth 

Suffolk 

Vbroester 


MianGAN 


MASSftOUSEITS 

1  Berkshire 
Franklin 
Han(»len 
Hanpshire 

2  Barnstable 
Bristol 


Alger 

Baraga 

Chippewa 

Delta 

Dickison 

Gogebic 

Houghton 

Iron 

NeMeeraw 

Luoe 

Mac3unac 

Marquette 

Mencminee 

Ontonagon 

Schoolcraft 

Aloona 

Allegan 

Alpena 

Antrir 

Arenac 

Barry 

Bay 

Benzie 

Berrioi 

Vtanch 

Qdhoui 

Cass 

Charlesvoix 

Cheboi"gin 

Clare 

Clinton 

Qrawford 

Eaton 


Genffsseg 
Gladwin 

Grand  Traverse 
Gratio 
>  Hillsdale 
Huron 
Ing^iant 
lona 
losoo 
Isabella 
Jackson 
Keilamazoo 
Kalkaska 
Kent 
Lake 
Lapeer 
Leelanau 
LenaMee 
Livingston 
Maocnb 
Manistee 
Mason 
Meoosta 
Midland 
Missaukee 
Monroe 
Ftmtcalm 
Montnorency 
Muskegon 
Newayoo 
Oakland 
Ooeana 
OgefiBw 
OsoBola 
Osooda 
Otsego 
Ottawa 
Presque  Isle 
Rosoancx3n 
Saginar.^ 
St.  Clair 
St.  Jos^ih 
Sandlac 
ShiasuKasseer 
Tusoola 
Van  Buren 


Washtenaw 
Wexford 


MINNESOTA  . 

1    Becker 
Beltrand 
Big  Stone 
Cass 
Chippewa 
day 

Cle£u:water 
Crow 
Douglas 
Grant 
Hifcbard 
Itasca 
Kittson 
Koochiddiig 
lac  Qui  Parle 
Lake  of  the  Wsods 
Manhcnnen 
Marshall 
Noooan 
Otter 
Pennington 
Polk 
Pope 
Red  Lake 
Roseau 
Stevens 
Swift 
Todd 
Traverse 
fbdena 
Wilkin 

2    Aitkin 
Anoka 
Benton 
Ccurlton 
Chisago 
Cook 
Henn^in 


Isanti 

Lake 

Kanabec 

Kandiyohi 

Nedcer 

MiUe  Lacs 

Morrison 

Pine 

St.  Louis 

St.  Paul 

Sherburne 

Steams 

Washington 

Wright 

Blue  Eeurth 

Brown 

Ceurver 

Dakota 

Dodge 

Feuribault 

Fillimre 

Freejsom 

Goodhue 

Houston 

LeSeur 

Lyon 

McLaod 

Mower 

Nicollet 

Olrastead 

Redwood 

Renville 

Rioe 

Soott 

Sibley 

Steele 

Wka>asha 

Watonwan 

WoSGCa 

Winona 
Yellow 
Medicine 

Cottonwood 
Jackson 
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Lincoln 

Martin 

Murray 

Nobles 

Pipestone 

Hex* 


MISSISSIPPI 

1  Alcorn 
Benton 
DeSoto 
Marshall 
Prentiss 
•tete 
Tippah 
Tishaningo 
Tunica 

2  Atlala 
CcLLhoun 
Carroll 
Chicksaw 
QKJCtaw 
Claiborne 
Clark 
Coahoma 
Copiah 
Grenada 
Hinds 
Holjner 
Hvr^hreys 
Issaquen 

Jasper 

Kenpier 

Lafayette 

lituderdale 

Ijeaike 

Lee 

Leftore 

LcMndes 

Madison 

Monroe 

Montgcnery 


niOrOSED  tULiS 

MISSOURI 

Neshr^vi 

1   Butler 

Newton 

Carter 

Noxubee 

Dmklin 

Oktihhpha 

Mississippi 

Olivar 

New  Madrid 

Panola 

Oregon 

Pontotoc 

Panisoot 

Quitman 

Ripley 

Rankin 

Smtt 

Soott 

Stoddard 

Shsurkey 

Siitpson 

2   Barry 

smith 

Hofwell 

Sunflower 

fW>r>nald 

Tallahatchie 

Newton 

Uhion 

Ozaric 

Warren 

Stone 

Vteshingtcn 

Taney 

Webster 

Winston 

3   Bartcm 

YcLlobusha 

Camden 

Yazoo 

Cedar 

Christian 

Adams 

Dade 

Anite 

Dell  las  . 

Davis 

Dent 

Franklin 

Douglas 

Jefferson   ^ 

Green 

Lawrence 

Hickory 

Linooln 

Iron 

Marion 

Jasper 

Pike 

Laclede 

WaLlthall 

iJMrenoe 

WiUcinson 

Ibdlsan 

Miller 

Covington 

Phelps 

Forrest 

Volk 

George 

Pula.ski 

Greene 

Reynolds 

Hancock 

Shannon 

Harrison 

Texas 

Jackson 

Wayne 

Jones 

Webster 

Lamar 

Wright 

Pearl  River 

Perry 

4   Mair 

Stone 

^^ndrew 

Wayne 

Atchison 

Ajdrain 

■ 

PtOPOSED  tOlES 

Bates             ^1 
Benton            ^H 

I^lls 

Gallatin  Park 

Colfax 

3   Hitchcock 

RandDl{4i 

Golden  Valley 

Qming 
Custer 
Dakota 

Red  Willow 

Bollinger          ^1 
Boone             ^^H 

Ray 

St.  Qarles 

Granite 
Jefferson 

4   Franklin 

Rurhanon           ^H 

St.  Clair 

Judith 

Dawson 

Furnas 

r>ilr1well           ^H 

St.  Francois 

Lewis  and  Clark 

Dixon 

Harlan 

Qdlatway           ^H 
Ceipe  Girardeau      ^| 
Cnrroll           ^H 

Ste.  Gpnevieve 

Schuyler 

Scotland 

Ftedison 

'  Meagher 

Ravalli 

Dodge 

Douglas 

Garfield 

Kearney 

Nuckolls 

Wfebster 

Cass              ^H 

Shelby 

Silver  Bow 

Gosper 

Chariton           ^H 

Sullivan 

Stillwater 

Greeley 

5   Adams 
Clay 
Gage 

Jefferson 
Johnson 
Nemaha 
Pawner 

daiic             ^H 

Vernon 

Sweet  cyrass 

Hall 

day              ^H 
Clinton            ^H 

Warren 
Washington 

Wheatland 
YellowstXTie 

Hamilton 
Holt 

GDle              ^1 

Worth 

National  Park 

Howard 

Gnoper            ^H 

Keya  Paha 

Qrawford           ^H 

4 

Big  Horn 

Knox 

*  t^WWAWC^ 

Daviess            ^H 

Yellowstone 

Iflnreister 

Phjlmore 

De  Kalb           ^1 

'  M^/TANA 

Loup 

Richardson 

Franklin           ^H 

1   Flathead 

5 

Cartcm 

Madispn 

Saline 

nagrty^ar^             ^H 

Take 

Custer 

Merrick 

Thayer 

Gentry             ^| 

Linooln 

Dawson 

Nance 

Gruncty             ^H 

Mineral 

Fallon 

Otoe 

Harrison           ^| 

Missoula 

Garfield 

ftiilips 

Henry             ■ 

Powell 

Musselshell 

Pierce 

Holt              ■ 

Sanders 

PetroleiTO 

Platte  ' 

Howard             ^1 

Powder 

Polk 

Jackson            ^H 
Jefferscn          ^H 

2   Blaine 

Prairie 
River 

Rock 

Sarpy 

Johnson            ^H 

Chouteau 

Rosebud 

Saunders 

Knux              ^H 

rViniels 

Treasure 

SeMard 

Lafayette           ^H 
Lewis              ^H 
Linooln            ^| 

1  w  ■!  aA.^-*-<^ 

Fergus 
Glacier 
Hill 
T.ihprty 

Wilbaux 

Shennan 
Stanton 
Thurston 

Linn              ^| 
Livingston          ^| 

NFBRASKA 

Valley 
Washington 

Maoon             ^M 
Maries            ^M 

Phillips 

1 

Cherry 

Wayne 
Wheeler 

•' 

Marion             ^H 

Pondera 

Dawes 

York 

Mprcer               ^^^1 

Richland 

Sheridan 

Roosevelt 

Monroe             ^H 
Montgomery         ^M 
Morgan            ^^M 
Nodaway            ^M 
Osage              ^M 

Sheridan 
Teton 
Tnole 
Valley 

2 

Anteloupe 
Blaine 
Boone 
Boyd 

« 

' 

Perry             ^H 
PetiR              ^1 
Pike              ■ 
Platte            ^H 

3   Basin 

Brown 
Buffalo 

V 

Beaverhead 

Burt 

Broadwater 

• 

Butler 

• 

' 

Putnam            ^M 

Cartxn 
Deer  Lodge 

Cass 
Cedar 
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NEVADA 


1 

Elko 

Biiiix>ldt 

2 

Eureka 

Lander 

Pershing 
Washoe 

White  Pine 

3 

Carson  City 
Clarke 

Churchill 

Douglas 
Esnterelda 

Lincoln 

I^on 
Mineral 

Nye 
Storey 

NEW  HAMPSHIRE 

1 

Coos 

Grafton 

2 

Belknap 
Carroll 

Cheshire 

Hillsboro 

Merrimac 

RocJtLngham 
Stafford 

Sullivan 

nO^OSiO  lULf  S 

NEW  JERSEY 

1   Atlantic 

Luna 

Bergen 

Otero 

Burlington 

Sierra 

Canden 

Cape  May 

4 

San  Juan 

Cunberlcind 

Essex 

5 

Arriba 

Gloucester 

Bernalillo 

McKinley 

Hunterdon 

Sandoval 

Mercer 

Santa  Fe 

Middlesex 

• 

Socorro 

Mormxith 

Valencia 

Morris 

Ocean 

6 

Mora 

Peissaic 

Taoe 

Salem 

Somerset 

Sussex 

Union 

NEW  YORK 

Warren 

1 

Clinton 

li-ie 

franklin 

NEW  MEXIOO 

Genesee 
Jefferson 

1   Colfax 

'JEStfis 

Harding 

Monroe 

Union 

Niagara 
Onondaga 

2   Chaves 

Orleans 

Curry 

OsMego 

DeBaca 

Saint 

Eddy 

Lawrence 

Qjadalupe 

Wayne 

Lea 

Lincoln 

2 

Essex 

Quay 

Saratoga 

Ruosevelt 

Warren 

San  Miguel 
Torrance 

Washingtnn 

3   Catron 

3 

Chautauq[ua 

Dona  Ana 
Grant 

4 

Allegheny 
Broome 

Hidalgo 

Cattaraugus 

UMI 
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Moposfo  ntus 

NORHi  CAROLINA 

Cayuga 

1   Alamance 

Wcurren 

Chemung 

Alexander 

Watauga 

Chenango 

Alle^iany 

Wilkes 

Cortland 

Ashe 

Wilson 

Haniltcn 

Avery 

Yadkin 

Herkimer 

Burke 

Livingston 

Ccibamxs 

2   Beaxif ort 

Madison 

Caldwell 

Bertie 

Cue i da 

Cas**ell 

Camien 

Ontario 

Catatwha 

Chowan 

Otsego 

Chatham 

Currituck 

Schuler 

Cleveland 

Dare 

Seneca 

Davidson 

Gates 

Steuben 

Davie 

Hertford 

Tioga 

Durham 

Hyde 

Tompkins 

Edgeoaiiie 

Martin 

Wyoming 

Forsyth 

Pasquotank 

Yates 

Franklin 

Perquinnans 

Gaston 

Pitt 

Albany 

Granvi 1 le 

Tyrrell 

Delaware 

Guilford 

Washington 

Fulton 

Halifax 

Greene 

Iredell 

3   Bunooniae 

Montgomery 

Johnston 

Cherokee 

Renssela<jr 

Lee 

Clay 

Sc^enectiidy 

T.inonln 

Graham 

Schoharit! 

McDowell 

Haywood 

Sullivan 

Mecklenburg 

Henderson 

Ulstjer 

Montgcmery 

Jackson 

Mnore 

Macon 

Coluntoia 

Nash 

Madison 

NorthaRpton 

MitchrU 

Bronx 

Grange 

Swain 

Dutchess 

Person 

Transylvania 

Kings 

Polk 

Yanoey 

Manhattan 

Remdolph 

Island 

Rockin^iam 

4   Anson 

Nasseui 

Rowon 

Qirberland 

Orange 

Rutherford 

Harnett 

Putnam 

Stanly 

Hoke 

Queens 

Stokes 

Richmond 

Ridmond 

Surry 

Robeson 

Rockland 

Union 

Scotland 

Suffolk 

Vanoe 

Westchester 

Wake 
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Blaf3en 

Brunswick 

Carter 

Oolurbus 

Craven 

Diqplin 

Greene 

Jones 

Lenoir 

New  Hanover 

Onslow 

Pamlico 

Pender 

Sampscn 

Wayne 


NORIH  DAKOTA 


Barnes 

Benson 

Billings 

Botineau 

Burke 

Burleigh 

Cass 

Cavalier 

Dickey 

Divide 

IXmn 

Eddy 

Brmons 

Poster 

Golden  VSalley 

Grand  Forks 

Grant 

Griggs 

Hettinger 

Kidder 

Lamore 

Logan 

McHenry 

Mcintosh 

McKen 

McLean 
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#tOrOSf D  lUlES 

Mercaer 

Lorain 

5   Adams 

3   Alfalfa 

Morton 

Ottawa 

Athens 

Beckham 

Mountrail 

Seuidusky 

Belmont 

Blaine 

Neliton 

Seneca 

Carroll 

Caddo 

Oliver 

CDlixnbiana 

Canadian 

Penbina 

3   Allen 

Coshocton 

Cleveland 

Pierce 

Ashland 

Fairfield 

Ccnanche 

Ransey 

Auglaize 

Franklin 

Cotton 

Ranson 

Brown 

Gallia 

Custer 

Renville 

Butler 

Guernsey 

Dewey 

RidHand 

Oiampaign 

Harrison 

Garfield 

Rolette 

Clark 

Hocking 

Grady 

Sargent 

Clermcmt 

Holmes 

Gran 

Sheridan 

Clintxm 

Jatckson 

Greer 

Stark 

Crawford 

*.       Jefferson 

Harmon 

Steele 

Deurke 

Knox 

Jackson 

Stutsivm 

Delaware 

Lawrence 

■  Jefferson 

Towner 

Fayette 

Licking 

Kay 

Trail 

Greene 

Meigs 

Kingfisher 

Walsh 

Hamilton 

Monroe 

Kiowa 

Ward 

Hancock 

Morgan 

Ixyqan 

Wells 

Hardin 

Muskjjigan 

Major 

Williams 

Logan 

Noble 

McClain 

Madison 

Perry 

Nnble 

2   Adans 

Marion 

Pickaway 

Cklahcma 

BoMnan 

Mercer 

Pike 

Roger  Mills 

Slope 

Miami 

Ross 

Stevens 

Montgomery 

Scioto 

Tilliran 

3   Sioux 

Morrow 

Stark 

Washita 

Paulding 

Tuscarawa 

Preble 

Vintm 

4   Adair 

Putnam 

Washington 

Cherokee 

OHIO 

RichUnd 

Wayne 

Craig 

1   Defiance 

Shelby 

• 

Creek 

Fulton 

Union 

Delaware 

Henry 

Van  Wert 

Lincoln 

Lucas 

Wzunren 

OKIAHCMA 

Mayes 

Williams 

Wyandot 

1   Cimarron 

Mcintosh 

Wood 

4   Geauga 

Texas 

Muskogee 
Nowata 

2   Ashtabula 

Mahoning 

Medina 

Portage 

Surmit 

Trumbull 

2   Beaver 

C*uiulgee 

Cuyahoga 

Ellis 

Osage 

.   Erie 
Huron 
Lake 

Harper 

Wnnds 

Wbodward 

Ottawa 
Pawnee   '' 
Payne 

Ocxnee 

Orangeburg 

Pidcens 

Richland 

Salvda 

Spartardourg 

Swrtjer 

Uhicn 

Yoric 

Allendale 

Beaufort 

Berkely 

Charleston 

Clarendon 

Colleton 

Dorchester 

Florence 

Georgetown 

Hanpton 

Harry 

Jasper 

Marion 

Williamsburg 


scum  CftKOTA 

1  Bennett 
Butte 
Custer 
Fall  River 
Haakon 
H£urding 
JeK:kson 
Lawrence 
ftead 

PKiington 
Perkins 
Shannon 
Washabaugh 
Ziebadi 

2  Aurora 
Beadle 
Bon  Hcnne 


Brookings 

Brul* 

Buffalo 

Campbell 

CaarBon 

Charlee  Mix 

Clark 

Clay 

Davison 

Dewey 

Douglas 

Edmunds 

Faulk 

Gregory 

Hamlin 

Hand 

Heuison 

Hu^ies 

Hutctiinson 

Hyde 

Jerauld 

Jones 

Kingsbury 

Lake 

Lincoln  • 

Lyman 

McCook 

Mellette 

Miner 

Minnehaha 

Moody 

Potter 

Sanborn 

Spink 

Stanley 

Sully 

Todd 

Tripp 

Turner 

Union 

Walworth 

Yankton 

BroMi 
Codington 
Deul 
Day 


Grant 
Marahall 
McFtierscn 
Roberts 


•nEUgSSEE 

1   Clay 
Maoon 


Baitcn 

Carroll 

C3ieatham 

Chester 

Crockett 

Davidson 

Decatur 

Dickson 

Dyer 

Fayette 

Gibson 

Giles 

Hardeman 

Hardin 

Haywood 

Henderson 

Henry 

Hickman 

Houston 

Humphreys 

Lake 

Lauderdale 

Lawrence 

Lewis 

Madison 

Maury 

McNairy 

Montgomery 

Chion 

Perry 

Bcbertson 

Rutherford 

Shelby 

Stnith 

Stewart 


Simner 

Tipton 

Troasdale 

Wayne 

Weakley 

Wil  Hanson 

Wilson 

Qxrberland 

Fentress 

Jackson 

Overton 

Picket 

Putnam 

Soott 

Anderson 

Blount 

Canpbell 

Carter 

Claiborne 

Oocdce 

Grainger 

Greene 

Hamblen 

Hanoock 

Havdcins 

Jefferson 

Johnson 

Knooc 

Loudon 

Morgan 

Roane 

Sevier 

Sullivan 

Union 

Washington 

Bedford 

Bledsoe 

Bradley 

Cannon 

Coffee 

Dekalb 

Franklin 

Grundy 

Hamilton 
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Lincnln 

Marion 

McMinn 

Meigs 

l^onroe 

Moore 

Polk 

Rhea 

Sequatchie 

Van  Buren 

Warren 

White 


TE3CAS 


Carson 

Dallam 

Deaf 

Hansford 

Heirley 

Hutchinson 

^tx>re 

Ochiltree 

Oldham 

Potter 

Randall 

Roberts 

Shemen 

Smith 

Andrews 

Bailey 

Cochrein 

Crane 

£)awson 

Ectca: 

Gaines 

Hockley 

Lamb 

Loving 

Lu]±)ock 

Lynn 

Martin 

Midland 

Parmer 

Terry 


ftorosf  0  auiis 

Ward 

Pinto 

Winkler 

Scurry 

Yoakum 

L 

Shackelford 

Stephens 

3   Brewstpr 

Stonewall 

Culberson 

Wisher 

El  Paso 

Wheeler 

Hudspeth 

Wilbarger 

Jeff  Davis 

Wichita 

Penns 

Young 

Presidio 

Reeves 

6   Atascosa 

Terrell 

Bandera 

Val  Verde 

Bear 

Blanco 

Brown 

4   Hatf3hill 

Burnet 

Lipscoit) 

Callahan 

Coleman 

5   Archer 

Coke 

Arrostrong 

Contnanche 

Baylor 

Onncho 

Borden 

Crockett 

Briscoe 

Diimiitt 

Castro 

Eastland 

Childress 

Edwards 

Clay 

Erath 

Collingsworth 

Frio 

Cottle 

Gillespie 

Crosby 

Glassock 

Dickens 

Hamilton 

Donley 

Howard 

Fisher 

Irion 

Floyd 

Kcumes 

Foard 

Kendall 

Garza 

Kerr 

Gray 

Kimble 

Hale 

Kinney 

Hall 

Lampasas 

Hcurdancin 

lASalle 

Haskell 

'  Uano 

Jack 

Maverick 

Jones 

Ma.son 

Kent 

Mcculloch 

.   King 

McMullen 

Knooc 

Medina 

Motley 

Menard 

Palo 

Mills 

Mitchell 

Nolan 

Reagan 

Real 

Runnels  * 

San  Saba 

Schleicher 

Sterling 

Sutton 

Taylor 

Tan  Green 

Upton 

Uvalde 

Webb 

Wilson 

Zapato 

Zavala 

Anderson 

Angelina 

Bastrop 

Bell 

Bosque 

Brazos 

Burleson 

Caldwell 

Cherokee 

Collin 

Ccnal 

Cook 

Coryell 

Celta 

Denton 

Ellis 

Falls 

Famnin 

Franklin 

Freestone 

Gonzales 

Grayson 

Gregg 

Grimes 

Guada loupe 

Hays 

Henderson 

Hill 

Hood 


8 


MOfOSf 0  lUlES 

1 

UTAH 

Hopkins 

9   Austin 

1 

Box  Elder 

Rjtland 

Houston 

Brazoria 

Cache 

Washington 

Hunt 

Chanters 

Caxtxxi 

Windsor 

Johnscn 

Colorado 

Dagget 

Kauffinan 

Dewitt 

Davis 

2   Benningtan 

Lamar 

Fayette 

Dudiesne 

Windham 

Lee 

Ft.  Bend 

Juab 

Leon 

Galveston 

Morgan 

Limestone 

Hardin 

Rich 

Madison 

Harris 

Salt  Lake 

VIRGINIA 

McLennan 

Jackscxi 

Sai^3ete 

1   Alle^iany 

Milam 

Jasper 

Sunnnu.t 

Augusta 

Montague 

Jefferson 

Tooele 

Bath 

Nacogdoches 

Lavaca 

Utah 

Bland 

Navarro 

Liberty  . 

Vintah 

Bntetort 

Parker 

Matagorda 

Wasatch 

Buchanan 

Polk 

Montjganery  - 

Weher 

Clarke 

Rains 

ifewton 

Craig 

Red  Rivrar 

Orange 

2 

Beaver 

Dickinison 

Rctertson 

Victoria 

Garfield 

Frederick 

Rusk 

Waller 

Iron 

Giles 

San  Jacinto 
Sttdth 

Wharton 

Kane 
Millard 

Highland 
T<p>e 

Sanervill 

10   Alice 

Piute 

Montganery 

Tarrant 

Aransas 

Sevier 

Page 
Pulaski 

Titus 

Bee 

Washington 

Trinity 

Brooks 

Roanoke 

Travis 

Calhoun 

3 

Energy 

RnrWaridge 

Tyler 

Cameron 

Grand 

Rockin^wro 

Upshur 

Duval 

San  Juan 

Russell 

Van  Znedt 

Goliad 

Wayne 

Scott 

Walker 

Hid2dgo 

- 

Shenandoah 

Washington 

Jim  Hogg 

Slnyth 

Williamscm 

Kennedy 

Tazewell 

Wise 

Kleburg 

VERMorrr 

Warren 

Wood 

Live  Oak 

1 

Addison 

Weishington 

Nueces 

Caledonia 

Wise 

Bowie 

Refvigio 

Chittenden 

Wythe 

Cass 

San  Patricio 

Essex 

Harrison 

Starr 

Franklin 

2   Albemarle 

Marion 

Wallacy 

Grand  Isle 

ftnelia 

Panola 

Lamoille 

frcterst 

Sabine 

Orange 

Appomattox 

San  Augustine 

Qrleetns 

Bedford 

Shelby 

■ 
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Brunswick 

Isle  of  Wight 

Okanogan 

Buckingham 

James  City 

Perd  Oreille 

Canpbell 

King  and  Queen 

Skamania  * 

Caroline 

King  William 

Stevens 

Carroll 

Lancaster 

Cheirlotte 

Matthews 

4   Mams 

ChR5?terfield 

Middlesex 

Asotin 

Culpeper 

New  Kent 

Benton 

CuTberland 

Newport  News 

Oolurbia 

Dinwiddie 

Norfolk 

Douglas 

Fauquier 

Northurnberland 

Franklin 

Floyd 

Portsnouth 

rvirfield 

Fluvanna 

Prince  George 

Grant 

Franklin 

Richmond 

Lincoln 

Grayson 

Southampton 

Spokane 

Greensville 

Suffolk 

Walla  Walla 

Greene 

Surry 

Whitman 

Goochland 

Sussex 

• 

Halifax 

WestJDoreland 

• 

Hanover 

■  Virginia  Beach 

Henrioo 

York 

WEST  VIRGINIA 

Henry 

King  Geoi-ge 

1   Brooke 

Louisa 

• 

Cabell 

Lunenhiirc 

WASHINCTTON 

Doddridge 

Madison 

Hancock 

Mecklenburg 
Nelson 

1   Clallam 

Grays  Harbor 

Jackson 
Marshall 

Notaway 

Jefferson 

Mason 

Orange 

Mason 

Chio 

Patrick 

Pacific 

Pleasants 

Pittsylvania 

Wahkiakun 

Putnam 

Powhatan 

Ritchie 

Prince  Edward 

2   aark 

Rnane 

Rappahannck 

Cowlitz 

Tyler 

Spotsylvania 

Island 

Wayne 

Stafford 

Kiry 

Wetzel 

Kitsap 

Wirt 

Arlingtcxi 

Lewis 

Wood 

Fairfax 

Pierce 

Loudon 

Skagit 

2   Barbour 

Prince  Williar 

^        Snohomi^ 

Berkeley 

Whatccm 

Boone 

Charles  City 

Braxton 

Essex 

3   Chelan 

. 

Calhoun 

Gloucester 

Ferry 

Clay 

Kittitas 

Fayette 

Gilmer    i 
Grant    ' 
Greeribrier 
Hampshire 
Hardy 
Harrison 
Jefferson 
Kanawha 
Lewis 
Linooln 
Logan 
f^urion  / 
McDowell 
Meroer 
Mineral 
Mingo 
Monongalia 
Monroe 
Morgan 
Nicholas 
Pendleton 
Pocahontas 
Preston- 
Raleigh 
Randolph 
Slimier 
Taylor 
Tucker 
Upshur 
Webster 
Wyoming 


WISOGNSIN 


Ashland 

Bcurren 

Bayfield 

Burnett 

Chippewa 

Douglas 

Dunn 

Eau  Claire 

Florence 

Fiorest 

Iron 


ftOPOSiO  RUUS 

Langlaide 

Racine            7 

Lincoln 

Linooln 

Richland 

Uinta 

Marinette 

Rnck 

Oonnto 

Sauk 

Gneida 

Shawarro 

Polk 

Sh^oygan 

Price 

"nrempealean 

Rusk 

Vernon 

St.  Croix 

Walworth 

Sawyer 

Washington 

Taylor 

Waukesha 

Vilas 

Waupaca 

Washburn 

Waushara 
Winnebago 

Adams 

Wood 

Brown 

Buffalo 

. 

Calixnet 

Clark 

WYOMING 

ColiniDia 
Crawford 
Dane 

1 

Yellowstone 
National  Park 

Dodge 

Park 

Fond  du  Lac 
Grant 

2 

Big  Horn 
Jc^nson 

- 

Gree  Lake 

Sheridan 

Green 
Iowa 

3 

Can^ttell 

Jackson 

Crook 

Jefferson 

Niobrava 

Juneau 

Weston 

Kenosha 

Kewaunee 

4 

Carbon 

La  Crosse 
Lafayette 

Mantowoc 

Franunt 

Sublette 

dxieetwater 

Marathon 

Teton 

Marquette 
Mencmee 

5 

Albany 

Milwaukee 

Converse 

Monroe 

Hot  Springs 

Outagamie 
Ozaukee 

Natrona 
Washakie 

Perin 

6 

Goshen 

Pierce 

Laramie 

Portage 

Platte 

10741 
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State  ;     Alabama 


ptorosf  0  luif  s 


State  ;    alaska  (d 


MorosEonius 


ie743 


.  k 


Region 

Fuel 
Displaced 

Solar  Measure            | 

D 

S 

D/S 

P 

w 

H 

1 

electricity 

■ 

X 

X 

OIL 

X 

NATURAl  GAS 

X 

1 

electricity 

X 

X 

1  ^ 

OIL 

X 

1 

NATURAL  GAS 

X 

3 

ELECTRICITY 

X 

X 

OIL 

» 

X 

NATURA!  RAS 



X 

4 
5 

ELECTRICITY 

X 

X 

OIL 

X 

NATURAL  GAS 
ELECTRICITY 



X 

X 

X 

■ 

OIL 

X 

NATURAL  GAS 

X 

• 

6 

ELECTRICITY 

X 

X 

OIL 

X 

NATURAL  GAS 

•  ■ 

• 

X 

ELECTRICITY 

X 

X 

1 

7 

OIL 

X 

NATURAL  GAS 

X 

8 

ELECTRICITY 

X 

X 

OIL 

X 

NATURAL  GAS 

X 

nomtR,  VOL  4<  Ma 
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State  ;    alaska  (2) 


Morosfo  luifs 


State:    ari»oha 


. 


JUL. 


NATURAL   GAS 


ELECTRICITY 


SllL. 


NATURAL     GA?; 


ELECTRICITY 


SLiL. 


NATURAL   GAS 


UMI 


*MmK.VOL4<Na 
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^^^^^  I ARKANSAS 


rtOfOStO  lUlf s 


MOfOSf 0  lULf S 
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Region 

Fuel 
Displaced 

Solar  Measure 

D 

s 

D/S  1   P 

w 

H  - 

1 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

^NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

* 

X 

X 

X 

1  ^ 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

3 

• 

4 

ELECTRICITY 

X 

* 

X 

X 

"T- 

Oil 

X 

X 

H 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

X 

.JIAIURAL  GAS 

X 

X 

X 

ELECTRICITY 

, 

OIL 

- 

_14ATURAL  GAS 

= 

ELECTRICITY 

• 

OIL 

- 

NATURAL  GAS 

ELECTRICITY 

. 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

• 

NATURAL  GAS 

State  -     California  (i) 


Region 

PiiPi 

SoLAR  Measure 

rutu 

Displaced 

D 

s 

D/S 

P 

w 

H 

1 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

2 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

X 

3 

ELECTRICITY 

2 

1,2 

X 

X 

X 

Oil 

X 

X 

X 

- 

NATHRAI  GAS 

X 

X 

X 
X 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

4 

on 

X 

X 

X 

NATIIRAI  GAS 

X 

X 

X 

5 

ELECTRICITY 

X 

1 

1 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 
X 

X 

X 

6 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

X 

7 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

8 

Oil 

X 

X 

X 

NATURAL  GAS 

. .  ^ 

X 

X 
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State  '-    California  (2) 


mOfOSiO  tUlf s 


State:  Colorado 


ftOfOSf 0  lUlf s 
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Region 

Fuel 
Displaced 

Solar  Measure            I 

D 

S 

D/S 

P 

W 

.  H 

9 

electricity 

X 

j 

i 

1 

X 

X 

X 

OIL 

X 

X 

X 

X 

X 

X 

electricity 

OIL 

natural  gas 

electricity 

oil 

. 

NATIIRAI  r.fi<^ 



electricity 

1 

OIL 

NATURAI  r^^<^ 

=-= — , — 

electricity 

• 

oil 

_ natural  gas 

electricity 

- 

OIL 

natural  gas 

electricity 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

Region 

Solar  Measure 

rUEL 

Displaced 

D 

s 

D/S 

p 

w 

H 

ELECTRICITY 

X 

X 

X 

X 

1 

oil 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

2 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

3 

ELECTRICITY 

X 

1.2 

1.2 

X 

X 

X 

OIL 

X 

X 

X 

NATIIRAI   GAS 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

4 

OIL 

X 

X 

X 

NATl'RAI   GAS 

X 

X 

X 

5 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X  1 

NATURAL  GAS 

X 

X 

X 

6 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

.-JS 

ELECTRICITY 

] 

OIL 

NATURAL  GAS 

ELECTRICITY 

OJl 

NATURAL  6AS 
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State ;     Connecticut 


rtOfOSEO  lUlES 


State :    Delaware 


ftOfOSfOtUUS 


16751 


Region 

Fuel 
Displaced 

Solar  Measure             | 

D 

S 

D/S 

P 

W 

H 

1 

electricity 

X 

X 

X 

X 

oil 

X 

X 

X 

naturai  r.(i^ 

X 

X 

X 

electricity 

oil 

natural  gas 

electricity 

on 

naturai  r,A<^ 



electricity 

oil 

_natural  gas 

— = 



electricity 

OIL 

_natural  gas 

. 

electricity 

OIL 

natural  gas 

ELECTRICITY 

■ 

OIL 

natural  gas 

ELECTRICITY 

OIL 

NATURAL  GAS 

Region 


B 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


^RAI  GAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


iUL. 


ELECTRICITY 


OIL 


ELECTRICITY 


SdL. 


NATURAL  GAS 


ELECTRICITY 


jnL. 


NATURAL  GAS 


ELECTRICITY 


Solar  Measure 


JUL. 


NATURAL  GAS 


ELECTRICITY 


JUL 


\ 


NATURAL  GAS 


NS 


H 


VOL4<lia 


y. 


n^itrv 


,  ¥0L  4^  na  M-ftipNBAY,  MAacN  19,  iirv 


UMI 


16752  rtOfOSCO  lUUS 

State:  district  of  Columbia 


State :  Florida 


MOfOSa  RULES 


19753 


Region 


I 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


ELECTRICITY 


OIL 


ELECTRICITY 


SllL. 


NATIIRAI 


ELECTRICITY 


OIL 


ELECTRICITY 


SlVL. 


natural  gas 


ELECTRICITY 


SilL. 


NATURAL  GAS 


ELECTRICITY 


snL. 


NATURAL  GAS 


ELECTRICITY 


JUL. 


NATURAL  GAS 


X 
X 
X 


Solar  M 


EASURE 


D/S 


H 


— 


Region 

Fuel 
Displaced 

Solar  Measure            | 

D 

s 

D/S 

p 

M 

H 

1 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

X 

: 

NATURAl  GAS 

X 

X 

X 

' 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

3 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

N\THR/^I  G^S 

X 

X 

X 

ELECTRICITY 

OIL 

• 

NATURAl  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 



ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

* 

ELECTRICITY 

1 

OIL 

NATURAL  GAS 

. 

• 

RMtSTOI,  VOL  H  Na 


MASGHlf.  N7f 


x,wjmmn,nr9 


UMI 


16754 

State  :    Georgia 


MOfOSfO  lUlf s 


raoposfORUifs 


16755 


State  :   hawaii 


Region 

Fuel 
Displaced 

Solar  Measure            | 

D 

s 

D/S 

P 

w 

H 

1 

2 

electricity 

X 

X 

X 

OIL 

X 

X 

X 

JlAIlifiAL  gas 

X 

X 

- 

X 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

' 

NATURAL  GAS 

X 

X 

' 

ELECTRICITY 

X 

X 

X 

3 

on 

X 

X 

X 



NATllRAI  RA<; 

X 

X 

X 

ELECTRICITY 

OIL 

j 

NATURAI  fiA<^ 

ELECTRICITY 

OIL 

NATURAL  GAS 

% 

ELECTRICITY 

OIL 

NATURAL  GAS 

• 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

. 

NATURAL  GAS 

•• 

Region 

Fuel 
Displaced 

Solar  Measure 

K 

D 

s 

D/S 

P 

w 

H 

• 
1 

ELECTRICITY 

X 

X 

X 

X 

oil 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

2 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

. 

ELECTRICITY 

X 

X 

X 

X 

3 

OIL 

X 

X 

X 

1  r  —  '  1^^"^™'^  * 

NATURAI  GAS 

X 

X 

X 

ELECTRICITY 

. 

OIL 

• 

NATURAI  GAS 



ELECTRICITY 

OIL 

ELECTRICITY 

OIL 

■■ 

NATURAL  GAS 

ELECTRICITY 

* 

OIL 

1 

NATURAL  GAS 

ELECTRICITY 

OIL 

1  NATURAL  GAS 

■Morai.  voi.  44.  Na 


lY,  MAMN  n.  tfn 


PBOuu  noiSTBt,  VOL  44,  na 


r,  MAICN  19,  Iflf 


UMI 


16766 

State : 

• 

* 

IPAHO 

fiorosio  tuiis 

• 

Region 

;UEL 

Displaced 

Solar  Measure            | 

D 

S 

D/S 

p 

W     H   1 

1 

electricity 

X 

X 

oil 

X 

X 

natural  gas 

X 

X 

• 

electricity 

X 

X 

2 

OIL 

X 

X 

' 

natural  gas 

X 

X 

ELECTRICITY 

X 

X 

3 

Oil 

X 

X 

NATIIRAI  fiAS 

X 

X 

4 

ELECTRICITY 

X 

^ 

OIL 

X 

X 

NATURAL  GAS 

X 

X 

ELECTRICITY 

■v 

' 

OIL 

NATURAL  GAS 

ELECTRICITY   1 

OIL 

NATURAL  GAS 

ELECTRICITY 

1 

'■ 

OIL 

1 

NATURAL  GAS 

ELECTRICITY 

OIL 

- 

NATURAL  GAS 

1 

1 

riofosEO  luif  s 


16767 


State :   Illinois 


Region 

Fuel 
Displaced 

Solar  Measure 



D 

s 

D/S 

P 

w 

H 

1 

iLECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

_NAIURAL  GAS 

X 

X 

X 

2 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 
X 

X 

X 

3 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

X 

NATURAI  GAS 

X 

X 

X 

4 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

. 

X 

- 

X 

ELECTRICITY 

X 
X 

X 

X 

5 

■ 

X 

X 

X 

OIL 

X 

• 

X 

X 

X 

X 

* 

X 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

■ 

OIL 

• 

NATURAL  GAS 

VOLKNO. 


T.  aiAiot  w.  inrv 


VOL44,Na 


Y,  MAKN  19. 1979 


UMI 


18758 

State  :  Indiana 


Region 


NATURAl     fiAS 


& 


UEL 

I SPLACEO 


ELECTRICITY 


OIL 


ELECTRICITY 


OIL. 


NATURAL  GAS 


ELECTRICITY 


iUL 


NATURAl   nA<^ 


ELECTRICITY 


snL- 


NATURAl  GAS 


ELECTRICITY 


SUL. 


NATlfflAL   (pAS 


ELECTRICITY 


JilL. 


NATURAL  GAS 


ELECTRICITY 


JilL_ 


NATURAL  GAS 


ELECTRICITY 


JILL. 


NATURAL  GAS 


PlO^OSfO  lUlf S 


Solar  Measure 


D/S 


X 
X 


H 


«tOrOSC0  lULfS 


State :  iowa 


Region 


Fuel 
Displaced 


ELECTRICITY 


OIL 


electricity 


OIL 


natural  gas 


ELECTRICITY 


SllL. 


NATURAl 


ELECTRICITY 


JilL 


NATURAL  GAS 


ELECTRICITY 


JILL 


ELECTRICITY 


iiJLL 


NATURAL  GAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


OIL  , 


I  NATURAL  GAS 


ELECTRICITY 


lf?i# 


Solar  Measure 


D/S 


fl 


UMI 


RDOUl  RfOmnt  VOL  44,  Na 


y,  NIAICN  If,  1979 


ftiitrt 


16760 

State  :   kansas 


rtorosf  0  luiES 


/•oroseo  lULfs 


State  :   Kentucky 


16761 


Region 

Fuel 
Displaced 

Solar  Measure             | 

D 

s 

D/S 

p 

w 

H 

1 

2 

electricity 

X 

• 

X 

X 

X 

oil 

X 

X 

X 

natural  gas 

X 

X 

X 

electricity 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 
X 

X 

X 

3 
4 

electricity 

X 

X 

X 

Oil 

X 

X 

X 

X 

X 

X   . 

X 

ELECTRICITY 

X 

1,2 

1.2 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

ELECTRICITY 

X 

X 

X 

5 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

1   X 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

UMI 


IMISTa.  VOL  4<  Ma 


MAKN  l«.  I«7f 


nomM  UOttlBt,  VOL.  U,  HO. 


•UaCHW,  tf7» 


16762 

State:   Louisiana 


ftOK>Sf D  lUlf S 


MOfOSED  lUiES 


State  :    maine 


Region 

Fuel 
Displaced 

""  ■ ■  ' ' J 

SoLAR  Measure             | 

D 

s 

D/S 

P 

w 

H 

1 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

, 

X 

jiatural  gas 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

2 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

OIL 

NATIJRAI   r,/^<; 

* 

ELECTRICITY 

OIL 

, 

NATURAl  GAS 



ELECTRICITY 

« 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

• 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

Region 


B 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


NATIJRAI     GAS 


ELECTRICITY 


OIL. 


Solar  Measure 


NATURAL  GAS 


ELECTRICITY 


iUL. 


NATURAl     fiAS 


ELECTRICITY 


snL. 


NATURAl     fiAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


ML. 


NATURAL  GAS 


ELECTRICITY 


jaiL- 


NATURAL  GAS 


ELECTRICITY 


Si\L. 


NATURAL   GAS 


D/S 


^      X 


16763 


H 


»B«Al  lEOISTR.  VOL  44,  NO.  S4-M0N0AY,  MAKH  l«,  ItTV 


mOtAl  IMISnK,  VOL  4<  Na 


T.  MAKN  If,  Ifff 


UMI 


167«4 

State  '•     Maryland 


nOfOSCO  RULf s 


State:  Massachusetts 


MOf  OSEO  lUUS 


16765 


Region 


Fuel 
Displaced 


Solar  Measure 


Region 


= 


1 


& 


UEL 
ISPLACED 


gLECTRlCITY 


OIL 


NATURAl  GAS 


ELECTRICITY 


01k 


NATURAL  GAS 


ELECTRICITY 


JUL. 


NATlJRAt     GAS 


ELECTRICITY 


JilL. 


^L    GAS 


ELECTRICITY 


JUL. 


NATURAL   GAS 


ELECTRICITY 


jaik. 


NATURAL  GAS 


Solar  Measure 


ELECTRICITY 


snL. 


NATURAL   GAS 


ELECTRICITY 


SilL. 


NATURAL   GAS 


D/S 


H 


Pn«Ai  IMISni.  VOL  44,  Na  M    MOWPAY,  MAICM  !♦.  IfTf 


PBOtAl  KfOISTHt,  VOL  44,  HO.  U     MONDAY,  MARCH  It,  IfTf 


UMI 


16766 


rtofosfo  luiES 


State :     Michigan 


Region 


& 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


NATURAI  GAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


illL- 


NATilRAI      fJAf^ 


ELECTRICITY 


JilL- 


ELECTRICITY 


iliL 


NATURAL  GAS 


ELECTRICITY 


Solar  Measure 


_x_ 

X 


JUL 


natural  gas 
electricity 


ULL. 


natural  gas 


ELECTRICITY 


OIL 


NATURAL  GAS 


D/S 


MOPOSEO  lULES 


State  ;     Minnesota 


H 


16767 


UMI 


nOltAl  MOOTBt.  VOL  44.  NO.  54-MONDAr,  iMAKH  W,  l»7t 


uoism.  VOL  4<  Ma 


,T,  MAKN  n,  1979 


16768 

State  ;   Missouri 


PROPOSf  D  RULIS 


PROfOSEO  RULES 


16769 


State  :     Mississippi 


Region 

Fuel 
Displaced 

Solar  M 

EASURE 

D 

s 

D/S 

P 

w 

H 

1 

= — == 

electricity 

X 

9 

X 

Y 

x 

OIL 

X 

X 

-NATURAL  GAS 

X 

X 

T 

X 

ELECTRICITY 

X 

X 

X 

X 

2 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

3 

on 

X 

X 

X 

1 

NATIIRAI   f;^Q 

X 



X 
X 

X 

X   J 
X 

4 

ELECTRICITY 

X 

OIL 

X 

X 

X 

_NATURA1  RAS 

X 

X 

X  - 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

\ 

OIL 

NATURAL  GAS 

• 

ELECTRICITY 

OIL 

NATURAL  GAS 

• 

* 

l' 

1 

WtM  MOIfTH.  VOC  44.  NO.  »4-M0NBAr.  MiUtCM  1»,  IW» 


iioKm.  VOL  44b  na 


,T,  IIUICN  If,  1«7f 


UMI 


16770 

State ;      Montana 


j^ 


Region 


I'i 


UEL 
SPLACED 


ELECTRICITY 


OIL 


NATIIRAI     i;^^^ 


ELECTRICITY 


OIL 


NATURALGAS 


ELECTRICITY 


SllL. 


NATHRAI      fiA<^ 


ELECTRICITY 


JUL. 


ELECTRICITY 


^TURAi    r,A<; 


SilL_ 


NATURAL    GA|^ 


ELECTRICITY 


JUL 


NATURAL  GAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


JILL 


NATURAL  GAS 


PtOfOSf 0  lUlES 


Solar  Measure 


D/S 


W 


H 


PIOfOSED  lULES 


State  :     Nebraska 


16771 


uoont.  VOL  4^  iia 


,  MARCN  It,  IfJf 


rsaUU.  tMKTHt.  VOL  44,  ttO.  S4— MONDAY,  ftUUKN  l«,  1979 


UMI 


^ 


16772 


State:    nevada 


MOfOSf 0  lUliS 


State;     new  Hampshire 


PIOfOSED  tUlES 


16773 


mmAi  uoism,  vol  44,  no.  S4-monday,  mascn  if,  1979 


■tOKnt.  VOL  44,  Na 


,V.  MAtCH  If.  IfTf 


UMI 


16774 


State ;    new  jersey 


rtOfOSEO  lULES 

\ 


State  :    new  mexicx) 


MOrOSED  tUlES 


16775 


Region 

Fiici 

Solar  Measure 

rucL 

Displaced 

D 

s 

D/S 

P 

w 

H 

1 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

X 

OIL 

X 

• 

X 

•  . 

X 

NATURAl  GAS 

X 

X 

X 

2 

ELECTRICITY 

X 

1,2 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

3 

ELECTRICITY 

X 

X 

X 

X 

Oil 

X 

X 

X 

X 

X 

X 
X 

4 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

Oil 

X 

X 

X 

X 

X 

X 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

X 

5 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

6 

ELECTRICITY 

X 

1,2 

1,2 

X 

X 

X 

OIL 

.     X 

X 

- 

.X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

OIL 

• 

NATURAL  GAS 

— ^ 

ELECTRICITY 

- 

1 

Oil 

- 

NATURAL  GAS 

1 

«0«AI  UOnra.  vol  44.  no.  S4-MONDAr.  MAICH  i».  im 


fBBUa  tMISTBt.  VOL  44,  Na 


Y,  MAKH  If,  IfTV 


UMI 


16776 


PtOrOSCD  lUUS 


PlOPOSf  0  lUlES 


16777 


State  ;    new  yqrk 


STATE:       NORTH   CAROLINA 


Region 

Fuel 
Displaced 

Solar  M 

EASURE 

D 

S 

D/S 

P 

K 

H 

1 

ELECTRICI7Y 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAI  GAS 

^^2k 

X 

X 

ELECTRICITY 

X 

X 

X 

V 

2 

OIL 

X 

X 

Y 

NATURAL  GAS 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

Y 

3 

on 

X 

X 

Y 

_ltAIllRAL  GAS 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

4 

Oil 

X 

Y 

V 



-NATURAL  GAS 

X 

Y 

Y 

ELECTRICITY 

X 

♦ 

X 

X 

X 

5 

OIL 

X 

X 

X 

=== 

NATURAL  GAS 

X 

X 

6 

ELECTRICITY 

X 

• 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

7 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

ELECTRICITY 

OIL 

NATURAL  GAS 

> 

:k=sk= 

PVOUU  IMMTa.  VOC  44^  Na 


,  MAacN  i«,  wn 


IMISm.  VOL  44,  Na 


Y,  MAMH  19,  l«79 


UMI 


16778 


State ;     north  dakota 


rao^osio  tUlf  s 


State:     6hio 


f lOfOSf 0  lULf S 


16779 


Region 

Fuel 
Displaced 

Solar  Measure 

====* 

' 

D 

S 

D/S 

P 

W 

H 

1 

ELECTRiriTY 

X 

V 

V 

OIL 

X 

V 

JiATURAL  GAS 

X 

V 

ELECTRICITY 

X 

X 

Y 

2 

OIL 

X 

y 

NATURAL  GAS 

y 

Y 

ELECTRICITY 

X 

X 

X 

3 

on 

X 

Y 

-MATIJRAL  GAS 

X 

X 



ELECTRICITY 

OIL 

_MAIURAL  GAS 

ELECTRICITY 

OIL 

JiATURAL  GAS 

ELECTRICITY 

OIL 

* 

NATURAL  GAS 

' 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

1 

• 

*■ 

q 

VOi.44vNO. 


W,  IW» 


paaUi  nattlM.  VOL  44,  NO.  M-OMNBAY,  MAKN  If ,  Ifff 


UMI 


16780 


State :     Oklahoma 


nofosfo  luif  s 


State:     oregon 


raOfOSEO  lUlES 


16781 


Region 

Fuel 
Displaced 

Solar  Measure            I 

D 

S 

D/S 

P 

w 

H 

1 

iLECTRICITY 

X 

X 

oil 

X 

• 

X 

naturai  gas 

X 

X 

2 

electricity 

X 

X 

oil 

X 

X 

natural  gas 

X 

X 

3 
4 

electricity 

- 

X 

■ 

X 

oil 

X 

X 

natural  gas 

X 

X 

electricity 

X 

X 

oil 

X 

X 

naturai  gas 

X 

X 

5 

electricity 

0 

X 

X 

OIL 

• 

X 

X 

natural  gas 

X 

X 

6 

electricity 

X 

X 

OIL 

X 

X 

NATURAL  gas 

X 

X 

• 

ELECTRICITY 

■ 

OIL 

NATURAL  GAS 

> 

ELECTRICITY 

OIL 

NATURAL  GAS 

VOi.4<Na 


••AtCMH,  HW 


nuKtam,  vol  4<  Na  S4  mowpay.  makm  i«,  vtn 


UMI 


16782 

STATE;    PENNSYLVAMTA 


lUUS 


PIOrOSEO  RULf  s 


State:  puerto  rico 


Region 


& 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


NATtJRAI     RAS 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


mL. 


NATIIRAI 


ELECTRICITY 


JUL. 


ELECTRICITY 


JilL 


NATURAL 


ELECTRICITY 


SilL. 


NATURAL  GAS 


ELECTRICITY 


JILL 


NATURAL  GAS 


ELECTRICITY 


JUL. 


NATURAL  GAS 


16783 


Solar  Measure 


D/S 


H 


■Mttnt,  VOL  44^  NO. 


,  MAICN  19,  1979 


mOAL  tfOISm,  VOL  4<  MO. 


r.  aiAtCN  t9, 1979 


UMI 


16784 

State  -- 

RHODE  ISLAND 

MOrOSfD  tULES 

.  •          -     • 

Region 

Fuel 
Displaced 

Solar  Measurf 

D 

S 

D/S 

P   1  H 

H 

Electricity 

X 

X 

X 

X 

1 

oil 

X 

i 

X 

- 

X 

JIAIURAL  gas 

X 

X 

X 

electricity 

. 

oil 

=== 

natural  ra<; 

* 

electricity 

OIL 

, 

JIAIiifiAL  GAS 

electricity 

^^ 

- 

OIL 



_J1ATURai  ra?; 

electricity 

OIL 

^natural  gas 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

• 

OIL 

NATURAL  GAS 

MtOfOSED  lULES 


State:    south  Carolina 


Region 


I 


6 


UEL 
ISPLACED 


ELECTRICITY 


OIL 


NATtlRAI     G/^g 
ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


SilL. 


ELECTRICITY 


illL. 


ELECTRICITY 


OIL 


NATURAL  GAS 


ELECTRICITY 


JUL 


NATURAL  GAS 


ELECTRICITY 


SilL- 


NATURAL  GAS 


ELECTRICITY 


SllL. 


NATURAL  GAS 


_X_ 
X 


Solar  Measure 


D/S 


X 


16785 


H 


] 
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State  ;  south  dakota 


PlOfOSf 0  lUlIS 


State  :    Tennessee 


PlOfOSf 0  tULf S 


16787 


'  Region 

Fuel 
Displaced 

Solar  Measure            | 

• 

D 

S 

D/S 

P 

H 

H 

1 

ELECTRICITY 

X 

X 

OIL 

X 

X 

NATIJRAI  (^/1§ 

X 

X 

2 

ELECTRICITY 

X 

X 

OIL 

X 

X 

NATURAL  GAS 

X 

X 

3 

ELECTRICITY 

,   X 

X 

OIL 

X 

X 

NATIIRAI  RA<; 

X 
X 

X 

X 

4 

_ 

5 

ELECTRICITY 

OIL 

X 

X 

HATURAL  GAS 

• 

X 

X 

ELECTRICITY 

X 

X 

OIL 

X 

X 

NATURAL  GAS 

X 

X 

ELECTRICITY 

OIL 

• 

NATURAL  GAS 

ELECTRICITY 

t 

OIL 

' 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

# 

, 

MMKAl  IMISTM.  VOL  4<  MX 


V,  I4AICN  1*.  IfTf 


KOOtAL  liOISTB,  VOL  44,  Ma  94    MOWPAY,  MAMN  If,  1979 


UMI 


16788 

STATE;       TEXAS   (1) 


mOPOSf  0  lULf  S 
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State  j    utah 


PtOrOSf  D  lULES 
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flOfOSED  lUlES 


16791 


JUL. 


NATllRAI     (-^ftfl 


ELECTRiriTY 


JUL. 


ELECTRICITY 


JilL 


NATURAL   GAS 


ELECTRICITY 


SllL. 


NATURAL  GAy; 
ELECTRICITY 


iilL. 


NATURAL  GAS 


Region 


Fuel 
Displaced 


JLECTRICITY 


Oik 


MATIIRAI     GAS 


-OIL. 


ELECTRICITY 


NATURAL  GAS 


ELECTRICITY 


SOL. 


JL 


MATIIRAI     GAS 


ELECTRICITY 


OIL 


NATllRAI     GAS 


FLECTRICITY 


JUk 


NATURAL  GAS 


ELECTRICITY 


_fllL. 


NATURAL  GAS 


ELECTRICITY 


JUL. 


NATURAL   GAS 


glECTRICITY 


JUL. 


NATURAL  GAS 


Solar  Measure 


D/S 


X 


H 
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State  :  Virginia 


PIOfOSEO  lULf s 


ftOPOSCO  RUUf 


16793 


State:    Washington 


Region 

Fuel 
Displaced 

Solar  Measure            | 

D 

S 

D/S 

-  p 

w 

H 

1 

ELECTRICITY 

X 

X 

X 

OIL 

X 

X 

X 

_natural  gas 

X 

X 

X 

2 

electricity 

X 

K 

X 

X 

OIL 

X 

X 

X 

NATURAL  GAS 

X 

X 

X 

3 
4 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

X 

X 

X 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

_natural  gas 

— JL. 

X 

X 

ELECTRICITY 

OIL 

• 

■ 

NATURAL  GAS 

- 

ELECTRICITY 

- 

OIL 

NATURAL  GAS 

ELECTRICITY 

-fllU 

N.ATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

~ 

« 

•  . 

■ 

» 

Region 

Fuel 
Displaced 

SoLAR  Measure           1 

D 

S 

D/S 

P 

w 

H 

1 

Ilectricity 

X 

X 

OIL 

X 

X 

NATURAL  GAS 

X 

X 

ELECTRICITY 

X 

X 

2 

OIL 

X 

X   1 

NATURAL  GAS 

X 

X 

3 

ELECTRICITY 

' 

X 

X 

nil 

, 

X 

X 

NATIIRAI   RAS 

X 

X 

4 

ELECTRICITY 

X 

X 

ftp 

X 

. 

X 

NATIIRAI  GAS 

X 

X 

FIECTRICITY 

OIL 

1 

NATURAL  GAS 

' 

ELECTRICITY 

• 

OIL 

NATURAL  GAS 

ELECTRICITY 

on 

NATURAL  GAS 

- 

ELECTRICITY 

1 

on 

1 

NATURAL  GAS 
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PtOfO$fOtUUS 


PtOfOSED  lUUS 


16795 


State  :  west  Virginia 


State  *    Wisconsin 


^^^^B^^^^^a 

# 

Region 

Fuel 
Displaced 

Solar  Measure            I 

D 

S 

D/S 

p 

W 

H 

1 

electricity 

X 

X 

X 

OIL 

X 

X 

_naiural  gas 

X 

X 

■ 

electricity 

^^    X 

X 

X 

OIL 

X 

X 

X 

L^ 

natural  gas 

X 

X 

X 

electricity 

on 

• 

JiAIUilAL  gas 

electricity 

OIL 

_NAI1JUAL  GAS 

electricity 

OIL 

_MTiJRAL  GAS 

f 

■ 

% 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

- 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

•• 

Region 

Fuel 
Displaced 

.      Solar  Measure 

^■■^zsaB 

D 

S 

D/S 

P 

W 

H 

1 

ELECTRICITY 

<» 

X 

X 

X 

OIL 

X 

• 

X 

JIATURAL  GAS 

X 

X 

2 

ELECTRICITY 

X 

X 

X 

X 

OIL 

X 

X 

X 

X 

. 

X 

X 

ELECTRICITY 

Oil 

. 

• 

ELECTRICITY 

' 

OIL 

' 

NATIJRAI  GAS 

' 

• 

ELECTRICITY 

OIL 

• 

NATURAL  GAS 

• 

ELECTRICITY 

. 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

NATURAL  GAS 

ELECTRICITY 

OIL 

1 

JJftlVRAL  GAS 

1 

tMnm.  VOL  4<  Na 


MABCN  iTf  tv79 


voi.4<iia 


,Y,  MAKH  If,  IfT* 


UMI 


16796 


MO^OSCO  tUif  S 


PROPOSED  RULES 


16797 


State  :  Wyoming 


/ 


Region 

Fuel 
Displaced 

Solar  Measure                             I 

D 

s 

fl/S 

p 

w 

H 

■    1 

iLECTRICITY 

X 

X 

oil 

X 

• 

X 

.natural  gas 

X 

X 

2 

ELECTRICITY 

X 

X 

OIL 

X 

X 

NATURAL  GAS 

X 



X 

ELECTRICITY 

X 

X 

3 

OIL 

X 

X 

NATIIRAI  GAS 

X 

X 

ELECTRICITY 

X 

X 

4 

OIL 

X 

X 

-liAIURAL  GAS 

X 

X 

5 

ELECTRICITY 

X 

X 

OIL 

- 

X 

X 

_MmAL  GAS 

■1 

X 

X 

6 

ELECTRICITY 

\ 

X 

X 

OIL 

X 

- 

X 

NATURAL  GAS 

X 

1 

X 

ELECTRICITY 

OIL 

■«« 

NATURAL  GAS 

> 

.ELECTRICITY 

OIL 

• 

NATURAL  GAS 
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Apphvoix  n  TO  Pakt  456 
Bnxnrc  dispurs  RssoLtmoif 

(a)  The  blller  must  acknowledge  re- 
ceipt of  the  complaint  within  30  days 
after  receipt,  unless  resolution  occurs 
during  such  30-day  period,  and  must 
resolve  the  dispute  prior  to  taking  any 
action  to  collect  the  disputed  portion. 

(b)  To  resolve  a  billing  dispute,  the 
blller  shall,  within  two  complete  bill- 
ing cycles  (In  no  event  more  than  90 
days)  of  receipt  of  the  notification: 

(I)  Correct  the  accoimt  for  any  dis- 
puted portions  (plus  related  penalties) 
when  the  complaint  is  Justified  and 
notify  the  customer  of  the  correction; 
or 

(ii)  Where  applicable,  notify  the  cus- 
tomer of  disputed  amounts  when  In- 
vestigation shows  the  complaint  is  un- 
justified (together  with  documentary 
evldenc^  requested),  including  the  rea- 
sons why  such  amounts  are  believed  to 
be  correct. 

(c)  The  blller  shall  permit  the  cus- 
tomer at  least  10  days  from  receipt  of 
the  notification  described  In  (b)  to  pay 
any  disputed  amounts  that  are  proper- 
ly due.  Where  the  customer  pays 
within  this  time  period,  no  late 
charges,  acceleration  of  undisputed 
portions  of  the  debt,  reporting  of  non- 
payment or  of  the  existence  of  a  dis- 
pute to  any  third  party,  or  other  pen- 
alties shall  accrue  as  a  result  of  with- 
holding of  disputed  portions. 

(1)  After  receiving  notification  of  a 
billing  error,  the  blller  may  not  direct- 
ly or  Indirectly,  threaten  to  report  ad- 
versely to  any  person  regarding  the 
customer's  credit  standing  or  credit 
rating  because  of  the  customer's  fail- 
ure to  pay  the  amount  specified  in 
such  notification  as  being  a  billing 
error,  or  any  finance  charges,  late  pay- 
ment charges,  or  other  charges  im- 
posed thereon,  nor  shall  such  amount 
be  reported  as  delinquent  or  as  being 


in  dispute,  to  any  third  person  unless 
such  amount  remains  impaid  after  the 
bUler  has  compiled  with  all  the  re- 
quirements or  this  Paragn4?h  and  has 
allowed  that  customer  the  same 
number  of  days  thereafter  to  pay  as  it 
customarily  or  by  agreement  allows, 
whichever  Is  longer  (in  no  case  less 
than  10  days),  for  the  customer  to  pay 
undisputed  amounts  so  as  to  avoid  the 
imposition  of  additional  finance 
charges,  late  payment  charges,  or 
other  charges. 

(11)  If.  within  the  time  limit  allowed 
for  payment  in  Subparagraph  (i),  the 
blller  receives  a  further  written  notifi- 
cation from  the  customer  that  any 
portion   of   a   billing   error   resolved 
imder  this  paragrpah  is  still  in  dis- 
pute, the  blller  may  not  report  to  any 
third  party  that  such  disputed  amount 
is  delinquent  unless  the  blller  also  re- 
ports that  the  amoimt  or  accoimt  is  in 
dispute  and.  at  the  same  time,  notifies 
the  customer  In  writing  of  the  name 
and  address  of  each  party  to  whom 
the  blller  Is  reporting  Information  con- 
cerning the  disputed  amoimt.  If,  pur- 
suant to  this  Subparagraph,  a  blller 
has  reported  a  disputed  amount  as 
being  delinquent  to  any  third  person, 
the  blller  shall  report  promptly   In 
writing  to  any  such  person  subsequent 
resolution  of  the  reported  delinquen- 
cy. 

(ill)  If  a  blller  has  reported  an 
amount  as  being  delinquent  to  any 
third  person  who  is  In  the  business  of 
collection  and  disseminating  Informa- 
tion relating  to  the  creditworthiness 
of  customers,  and  such  amount  is  sub- 
sequently disputed  by  the  customer, 
the  blller  shall,  within  one  billing 
cycle  after  receipt  of  proper  written 
notification  of  the  billing  error,  mafl 
or  deliver  a  written  notice  to  each 
such  third  person  to  whom  the  delin- 
quency was  reported  that  the  amount 
is  in  dispute. 
tPR  Doc  79-T797  PUed  3-13-79: 8:45  «m] 
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[4310-M-M] 

DEPAKTMENT  OF  THE  INTERIOR 

[43  cm  Oro«ip  34001 

COAL  MANAOfMBfT 

AGENCY:  Bureau  of  Land  Manage- 
ment, Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  proposed  rulemak- 
ing sets  out  the  procedures  the  Secre- 
tary of  the  Interior  proposes  to  use  in 
carrying  out  the  authority  granted 
him  to  manage  Federally-owned  coal 
through  leasing  or  exchange  under 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920.  as  amended;  the  Mineral 
Leasing  Act  for  Acquired  Lands,  as 
amended;  the  Federal  Land  Policy  and 
Management  Act  of  1976;  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977;  the  Multiple  Mineral  Develop- 
ment Act  and  other  related  Acts. 
These  procedures  are  to  be  carried  out 
in  a  manner  that  will  afford  protec- 
tion for  the  environment 

DATE:  Comments  by  May  18.  1979. 
Only  those  conunents  received  by  the 
above  date  will  be  considered. 

ADDRESS:  Comments  are  to  be  sent 
to:  Director  (210),  Bureau  of  Land 
Management,  1800  C  Street.  N.W., 
Washington.  D.C.  20240.  Comment* 
will  be  available  for  public  review  In 
Room  5555  of  the  above  address 
during  regular  working  hours  (7:45 
a.m.-4:15  p.m.)  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Don     MitcheU,      202-343-4537,     or 
Robert  C.  Bruce,  202-343-8735, 

SUPPLEMENTARY  INFORMATION: 
This  proposed  rulemaking  is  designed 
to  establish  the  procedures  that  the 
Secretary  of  the  Interior  will  use  to 
carry  out  his  authority  to  manage 
Federal  coal,  through  leasing  or  ex- 
changing of  coal  Interests  and  other 
actions.  This  authority  is  granted 
under  the  provisions  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
use.  181  et  seq.);  the  Mineral  Leas- 
ing Act  for  Acquired  Lands,  as  amend- 
ed (30  U.S.C.  351  et  seq.);  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.);  the  Sur- 
face Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1201  et  seq.); 
the  Multiple  Mineral  Development 
Act  (30  UJS.C.  521  et  seq.);  and  the  De- 
partment of  Energy  Organization  Act 
(42  U.S.C.  7191  et  seq.).  These  proce- 
dures are  to  be  carried  out  in  a 
manner  that  will  afford  protection  for 
the  environment. 


PROPOSED  RULES 

This  proposed  rulemaking  consoli- 
dates all  regulations  concerning  the 
management  of  coal  in  a  new  Oroup 
3400  In  Title  43.  At  the  present  time, 
coal  is  handled  In  the  same  manner  as 
other  leasable  minerals  (except  oU  and 
gas)  and  is  covered  by  the  provisions 
of  Part  3500  of  Title  43  of  the  Code  of 
Federal  Regulations.  Because  of  the 
special  considerations  required  in  the 
disposal  of  coal  in  recently  enacted 
legislation,  it  was  decided  that  the  coal 
program  of  the  Department  of  the  In- 
terior needed  special  handling  and  all 
references  to  coal  should  be  removed 
from  Part  3500  and  placed  in  a  new 
group  that  addresses  coal  exclusively. 
In  addition.  Part  3500  will  be  rewritten 
to  eliminate  all  references  to  coal  and 
to  make  Part  3500  easier  to  read  and 
understand. 

This  proposed  rulemaking  Is  a  fur- 
ther step  by  the  Department  of  the 
Interior  in  carrying  forward  a  new 
Federal  coal  management  program. 
This  new  program  wu  initiated  in  re- 
sponse to  the  President's  May  23,  1977, 
Environmental  Message;  the  Presi- 
dent's May  24,  1977.  direction  to  the 
Secretary  of  the  Interior  to  establish 
and  implement  an  environmentally- 
sound  comprehensive  Federal  coal 
management  program;  and  the  Presi- 
dent's Energy  Plan  of  April  29.  1977, 
which  stressed  the  need  to  increase 
national  coal  production  to  meet  the 
Nation's  growing  energy  needs  while 
diminishing  its  dependence  on  import- 
ed oil  and  gas.  The  statutory  base  for 
coal  management  has  been  altered 
substantially  over  the  last  three  years 
by  the  passage  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976.  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  Surface  Mining  Con- 
trol uid  Reclamation  Act  of  1977.  the 
Department  of  Energy  Organization 
Act  of  1977,  and  the  Federal  Coal 
Leasing  Amendments  of  1978.  This 
new  statutory  and  program  direction 
Is  reflected  in  the  proposed  rulemak- 
ing. 

On  September  27,  1977  in  NRDC  v. 
Hughes,  437  F.  Supp.  981  (DCC  1977), 
modified  454  F.  Supp.  148  (DDC  1978) 
It  was  held  that  the  1975  final  environ- 
mental statement  on  a  proposed  Fed- 
eral coal  management  program 
(termed  Energy  Minerals  Activity  Rec- 
ommendation System  (EMARS))  was 
Inadequate.  The  accompanying  order 
required  the  Department  of  the  Interi- 
or to  prepare  a  supplement  to  that  en- 
vironmental statement  which  would 
address  certain  coal  management 
Issues.  The  Secretary  chose  not  to 
simply  publish  a  supplement  but  In- 
stead to  develop  a  new  program  re- 
sponsive to  the  many  statutory 
changes  and  new  program  directions 
which  had  been  made  since  the  filing 
of  the  1975  statement.  As  a  result,  an 
entirely     new     draft     environmental 


statement  was  issued  on  December  IS, 
1978.  which  addresses  a  new  preferred 
alternative  coal  management  program. 

In  that  environmental  statement,  as 
appendix  A.  was  a  set  of  example  regu- 
lations for  the  preferred  alternative. 
As  a  first  step  in  the  rulemaking  proc- 
ess, the  Department  of  the  Interior 
published  a  notice  of  intent  to  propose 
rulemaking  In  the  Fkdksal  Rsoisrca 
of  December  15,  1978  (43  FR  58776). 
which  requested  comments  on  the  ex- 
ample rulemaking  in  the  draft  envi- 
ronmental statement.  The  notice  of 
intent  requested  conunents  by  Febru- 
ary 13.  1979,  but  a  later  notice  made  it 
clear  that  any  comments  received 
prior  to  publication  of  the  proposed 
rulemaking  would  be  considered. 

As  a  result  of  the  notice  of  intent  to 
propose  rulemaking,  the  Department 
of  the  Interior  received  22  written 
comments.  Six  of  the  comment*  were 
from  mining  companies,  four  were 
from  Federal  agencies,  seven  were 
from  interest  groups,  with  three  repre- 
senting Industry  interest  groups  and 
four  representltig  environmental  inter- 
est groups,  one  comment  was  from  a 
State  governmental  agency  and  four 
were  from  private  individuals.  Oral 
comments  were  received  at  hearings 
and  meetings  held  on  the  environmen- 
tal statement.  In  addition,  written 
comments  submitted  on  the  draft  envi- 
ronmental statement  after  close  of  the 
comment  period,  to  the  extent  they 
were  relevant,  were  treated  as  com- 
ments on  the  notice  of  intent  to  pro- 
pose rulemaking.  Each  of  the  written 
comments  and  all  of  the  oral  (»m- 
ments  received  were  carefully  consid- 
ered during  the  preparation  of  the 
proposed  rulemaking  and  are  dis- 
cussed as  part  of  this  preamble. 

Subpart  3400  contains  material  that 
applies  generally  to  all  the  subparts  of 
the  proposed  Group  3400.  It  contains: 
Citations  to  the  statutory  authorities 
exercised  in  promulgating  this  pro- 
posed rulenutking:  a  division  of  respon- 
sibilities among  the  agencies  in  the 
Department  of  the  Interior  that  have 
a  role  in  managing  Federal  coal;  defi- 
nitions of  the  terms  used  throughout 
Group  3400;  a  statement  of  the  Feder- 
al lands  that  are  subject  to  the  provi- 
sions of  the  group,  especially  the  leas- 
ing provisions  of  Group  3400;  and  a  de- 
scription of  the  membership  and  func- 
tions of  the  regional  coal  teams  that 
have  a  central  role  in  administering 
the  provisions  of  Group  3400. 

The  authorities  section  lists  all  stat- 
utes that  are  significant  sources  of  au- 
thority for  the  proposed  rulemaking. 
Each  subsequent  subpart  of  the  pro- 
posed rulemaking  contains  a  reference 
to  this  general  list  and  notes  a  specific 
statute  or  section  of  a  statute  only  if 
that  subpart  chiefly  implements  or  is 
chiefly  derived  from  that  authority. 
The  example  regiilations  carried  the 


authorities  cited  in  the  existing  Oroop 
3500  regulations  into  each  of  its  sub- 
parts, with  the  addition  of  authorities 
that  did  not  exist  when  the  coal  regu- 
lations were  last  revised  in  1976.  The 
proposed  rulemaking  alters  only  the 
format  of  the  example  rulemaking,  as 
indicated  above.  No  comments  were  re- 
ceived on  the  authorities  section  of 
the  example  rulemaking.  The  respon- 
sibilities section  was  not  in  the  exist- 
ing Group  3500  regulations.  The  sur- 
face management  regulations  for 
mining  operations  (43  CPR  Subpart 
3041,  May  17,  1977)  contain  some  of 
the  material,  but  their  scope  is  not  as 
broad  and  the  passage  of  the  Surface 
Mining  Control  and  Reclamation  Act 
changed  much  of  those  regulations. 

The  responsibilities  section  appeared 
for  the  first  time  in  the  example  rule- 
making and  is  carried  forward  into  the 
proposed  rulemaking  with  several 
changes.  One  noteworthy  change  in 
section  3400.04  is  the  qualification  in 
section  0-4(a)(l)  that  makes  it  clear 
than  only  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
will  fomudly  designate  lands  tmsuit- 
able  for  mining  operations  under  sec- 
tion 522(c)  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act.  In  addition, 
section  0-4<cK6)  was  added  to  ensure 
the  inclusion  of  the  Office  of  Surface 
Mining  Reclamaticm  and  Enforce^ 
ment's  role  as  the  negotiator  of  coop- 
erative  agreements  with  the  States  on 
State  enforcement  of  reclamation  laws 
on  federal  lease  operatlcms  under  sec- 
tion 523(c)  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act. 

Two  comments  were  offered  on  the 
responsibilities  section  of  the  example 
rulemaking.  The  first  comment  sug- 
gested that  the  Fish  and  WUdllfe  Serv- 
ice could  not  carry  out  its  respixnlbfl- 
ities  imder  the  rulemaking  unless  It 
had  the  auth<Mity  to  designate  lands 
unsuitable  for  coal  development 
rather  than  simply  recommending 
lands  as  unsuitable.  The  Secretary  of 
th^  Interior  by  authorization  of  the 
Surface  Mining  Control  and  Reclama- 
tion Act  has  delegated  the  authmity 
to  designate  lands  as  unsuitable  to  the 
Office  of  Surface  Mining  RecUunation 
and  Enforcement. 

The  agency  making  the  unsuitabOity 
determination  Vill  give  careful  consid- 
eration to  the  recommendations  of  the 
Fish  and  WikOife  Service  prior  to 
making  Its  final  decision. 

A  second  comment  on  the  responsi- 
bilities section  recommended  that  the 
Bureau  of  Land  Management  be  re- 
quired to  obtain  the  concurrence  ot 
the  land  owner.  If  It  Is  someone  othn* 
than  the  Federal  Government,  before 
determining  an  apiKt>iM^te  postmin- 
ing  land  use  of  surface-mined  lands. 
Postmining  land  use  is  determined 
through  the  Bureau  of  Land  Manage- 
ment's land  use  planning  process,  reaf- 
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Armed  at  time  of  lease  offering,  and 
again  during  review  of  the  mining  and 
reclamation  permit  application.  Where 
private  surface  overlays  Federal  coal, 
the  surface  owner's  ^oioe  of  postmin- 
ing land  use  Is  given  the  highest  prior- 
ity, subject  to  provisions  of  the  Sur- 
face Mining  Control  and  Reclamation 
Act  (See  30  CFR  780.23.  816.131)  and 
mitigating  measures  during  the  envi- 
ronmental assessment  process  under 
the  National  Environmental  Policy 
Act  of  1909.  No  changes  were  made  In 
the  proposed  rulemaking  as  a  result  of 
the  comments  offered.  In  fact,  the 
proposed  rulemaking  requires  surface 
owner  approval  of  any  land  use  sub- 
stantially different  from  the  pre- 
minlng  land  use  (f  3485.4). 

The  t«Tns  in  the  definitions  section 
were  drawn  from  all  subparts  of  the 
present  Group  3500  regulations.  These 
were  substantially  supplemented  by 
definitions  in  the  example  rulemaking 
to  incorporate  terms  introduced  by 
new  legislation  as  well  as  to  clarify  ex- 
isting usage.  The  proposed  rulemaking 
Is  even  more  inclusive  In  an  attempt  to 
make  the  use  of  terms  in  each  subpart 
of  the  proposed  rulemaking  consistent 
and  to  reduce  ambiguity  and  confu- 
sion. To  make  the  usage  consistent 
throughout  the  new  Oroup  3400,  new 
definitions  were  added  to  those  In  the 
example  regulations  for  the  following 
terms:  Bjrpass  coal;  compliance  bond; 
Federal  lands;  lease;  licensee;  and  li- 
cense to  mine.  The  definition  of  com- 
mercial quantities  in  1 3400.0-5(1)  was 
ccHTected  from  the  example  regula- 
tions—subsection (1X2)  was  riianged 
trom  "lease  issued  after  August  4, 
1976,"  to  "lease  Issued  b^ore  August  4, 
1976". 

Definitions  relating  to  fimctions  of 
the  Office  of  Surface  Mining  Reclama- 
tion and  Enforcement  or  terms  that 
apply  to  mining  operations  cm  private 
lands  and  the  Federal  lands  review  are 
Intended  to  be  the  same  as  those  con- 
tained in  the  permanent  program  reg- 
ulations of  the  Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment. The  timing  of  the  publication  of 
that  agency's  final  nilemaking  and 
this  proposed  rulemaking  has  made  it 
difficult  to  asBiu«  that  all  definitions 
are  Identical  In  substance.  If  not  In 
wording.  Any  discrepancies  between 
the  d^inltions  and  other  aspects  of 
the  two  rulemakings  win  be  resolved 
in  the  preparation  of  the  final  nile- 
making for  this  program. 

Several  comments  were  directed  to 
the  definitions  section  of  the  example 
rulemaking.  One  comment  suggested 
that  the  deflnltlon  of  the  term  "fair 
market  value"  include  not  only  the 
Ixmus  payment  but  also  rentals  and 
royalties.  The  etxnment  pointed  out 
that  the  higher  royalties  have  the 
effect  of  lowering  the  bonus  to  a  fair 
market  value  estimate.  After  careful 
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consideration,  a  minor  change  was 
made  in  the  definition  of  the  term 
"fair  market  value". 

The  definition  of  the  term  'logical 
mining  unit"  drew  two  comments  that 
asked  for  a  change  In  the  25.000  acre 
limitation  and  the  40  year  limitation 
Incorporated  in  the  deftnitton.  These 
limitations  are~  statutorily  imposed 
and  cannot  be  changed. 

A  conunent  suggested  changes  in  the 
definition  of  the  term  "maximum  eco- 
nomic recovery".  Even  though  the 
(X)mment  was  considered  and  no 
change  was  made  in  the  definition,  the 
Department  of  the  Interior  solicits 
comments  on  whether  the  term  should 
be  redefined  to  use  the  marginal  cost 
and  the  marginal  revenue  of  all  seams, 
to  use  strictly  the  average  cost  and 
average  revenue  of  all  seams,  or  to  use 
some  other  definition.  Under  the  pres- 
ent definition,  a  lessee  wHl  mine  those 
seams  which  can  be  collectively  ex- 
tracted at  a  normal  level  of  profit  with 
consideration  given  to  social  and  eco- 
nomic costs. 

An  Interagency  task  force  is  present- 
ly considering  the  methods  employed 
by  the  Dejwutment  In  determining  fair 
market  value  and  the  proposal  for  de- 
temiining  maximum  economic  recov- 
ery. The  tadi  force  report  wHl  be  sub- 
mitted in  April,  wlU  be  made  public, 
and  will  be  considered  by  the  Secre- 
tary when  he  renders  his  dedsicm  on 
these  proposed  regulations. 

Finally,  a  comment  on  the  definition 
of  the  term  "written  consent"  stiggest- 
ed  that  the  term  "negative  consent" 
should  also  be  defined.  This  comment 
has  not  been  adopted  because  the  re- 
fusal to  give  consent  process  is  fully 
described  in  {$3420.2-3  and  3420.6  of 
the  proposed  rulemaking. 

Sections  3400.1  through  3400.3  are 
derived  from  the  coal  related  prori- 
slons  of  the  existing  Subparts  3500 
and  3501.  These  sections  are  the  focus 
of  two  comments.  The  first  comment 
indicated  th-\t  13400.3-1  was  in  con- 
flict with  S  b420.2-5.  An  analysis  of  the 
two  sections  did  not  disclose  any  such 
conflict  and  no  changes  have  been 
made  in  either  of  the  two  sections  of 
the  proposed  rulemaking. 

A  aeamd  comment  from  the  same 
source  requested  changes  In  f  3400.3-3 
of  the  example  rulemaking.  The  first 
change  would  require  the  Secretary  of 
Ariculture  to  make  a  formal  finding 
for  decisions  imder  8  3400.3-3(bK2). 
The  second  change  was  to  provide 
some  meth(xl  of  i^rpeal  or  protest 
within  the  Department  of  the  Interior, 
when  it  is  alleged  that  the  finding 
cannot  be  sustained.  The  comment 
also  suggested  that  a  possible  alterna- 
tive way  of  achieving  the  same  result- 
providing  for  a  review  of  the  facts  In 
contention  when  the  decision  Is  made 
by  another  agency— mlglit  be  to  altow 
the  Department  of  the  Interior  to 
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lease  under  these  conditions  only 
when  such  leasing  Is  In  accord  with  a 
land  use  plan  developed  under  the  Na- 
tional Forest  Management  Act.  there- 
by allowing  the  issue  to  be  contested 
under  the  Department  of  Agriculture's 
planning  rules.  The  change  proposed 
in  the  comment  has  not  been  adopted 
because  the  Secretary  of  Agriculture 
essentially  makes  a  formal  finding 
under  9  3400.3-3(b)(2)  when  potential 
coal  leasing  is  found  compatible  with 
other  uses  during  the  Forest  Service 
land  use  planning  process  under  the 
provisions  of  the  National  Forest  Man- 
agement Act.  Also,  the  Department  of 
the  Interior  affords  the  right  of 
appeal  to  any  party  adversely  affected 
by  a  decision  of  an  officer  of  the 
Bureau  of  Land  Management  or  an 
Administrative  Law  Judge.  The  De- 
partment of  Agriculture  has  a  similar 
appeals  procedure.  In  addition,  (Da 
person  adversely  affected  by  a  decision 
to  lease  for  surface  mining  can  submit 
a  petition  to  have  lands  classified  as 
unsuitable  for  surface  mining,  and  (2) 
any  decision  to  lease  coal,  whether  for 
surface  inlnlng  on  National  Forest 
lands  or  otherwise,  is  automatically 
subject  to  environmental  assessment, 
not  only  through  the  land  use  plan- 
ning process,  but  also  through  the  re- 
quirements of  the  National  Environ- 
mental Policy  Act  of  1969  and  Council 
on  Environmental  Quality  regulations 
in  40  CFR  Part  1500. 

Section  3400.4  of  the  proposed  nile- 
making  was  not  in  either  the  existing 
Group  3500  regulations  or  in  the  ex- 
ample rulemaking.  This  set  of  sections 
proposes  to  establish  regional  terms 
that  will  be  central  to  the  administra- 
tion of  the  new  coal  program.  This 
proposal  formalizes  the  Department's 
commitment  of  close  Department- 
State  relations  In  administering  pro- 
gram functions  and  the  Department's 
commitment  to  conduct  Its  coal  man- 
agement decisionmaking  in  a  manner 
which  ensures  that  it  considers  ail  cu- 
mulative region-wide  Impacts  of  its  de- 
cisions. The  regional  coal  teams'  func- 
tions are  found  in  the  substantive  pro- 
visions of  the  proposed  rulemaking. 
Since  this  is  an  entirely  new  section, 
no  comments  were  received  on  It  and 
the  public  is  asked  to  be  particularly 
alert  to  these  provisions  when  making 
comments  on  the  proposed  rulemak- 
ing. The  proposed  regions  will  be  set 
out  in  the  final  environmental  Impact 
statement  and  In  an  appendix  to  this 
notice.  Comments  are  specifically  re- 
quested on  these  proposed  regions. 

Subpart  3410  governs  all  pre-lease 
exploration  activity  for  coal  for  com- 
mercial purposes  on  Federal  lands. 
The  provisions  of  the  proposed  rule- 
making are  primarily  taken  from  Sub- 
part 3507  of  the  existing  regulations. 
These  were  established  In  January 
19T7  to  implement  the  Federal  Coal 
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Leasing  Amendments  Act  of  1976 
which  repealed  the  former  prospecting 
permit  system  of  coal  exploration  on 
public  lands.  The  proposed  rulemaking 
is  carried  over  from  the  example  rule- 
making with  some  changes:  'The  sec- 
tions have  been  reordered  so  that  the 
rulemaking  follows  the  chronology  of 
the  licensing  process;  and  provisions 
has  been  made  for  publishing  the 
notice  soliciting  participants  in  the  ex- 
ploration upon  the  filing  of  an  applica- 
tion for  a  license.  The  latter  change 
should  expedite  license  issuance;  par- 
ticipants will  be  solicited  while  the  ex- 
ploration plan  is  being  reviewed  and 
approved,  not  afterwards. 

In  addition.  S3410.3-4(c)  was  added 
concerning  exploration  for  Federal 
coal  on  split  estate  lands  where  the 
suTtice  is  under  private  ownership 
(whether  or  not  the  owner  is  qualified 
for  the  purpose  of  consent  for  leasing). 

Three  different  comments  were  re- 
ceived on  this  subpart  of  the  example 
rulemaking.  One  comment  of  a  gener- 
al nature  on  exploration  licenses  sug- 
gested that  an  exploration  license 
granted  by  the  Bureau  of  Land  Man- 
agement would  be  duplicative  of  ex- 
ploration permits  authorized  by  the 
Surface  Mining  Control  and  Reclama- 
tion Act.  The  only  licenses  to  explore 
for  coal  on  unleased  public  lands  will 
be  those  authorized  under  this  sub- 
part. 

A  comment  on  J  3410.2-1  of  the  ex- 
ample rulemaking,  which  has  been  re- 
numbered {3410.2-2  in  the  proposed 
rulemaking,  suggested  that  wording  be 
included  that  would  require  consulta- 
tion with  the  U.S.  Geological  Survey 
in  the  assessment  of  the  potential 
effect  of  a  coal  exploration  program 
on  an  area  and  its  environment.  This 
comment  was  adopted. 

Another  comment  recommended 
that  9  3410.2-1  of  the  example  rule- 
making, which  has  been  renumbered 
S  3410.2-2  in  the  proposed  rulemaking, 
be  deleted  since  it  appears  to  be  un- 
necessary. The  comment  suggested 
that  an  environmental  statement 
should  not  be  Considered  for  an  explo- 
ration license  because  exploration  is 
only  an  information  gathering  activity 
and  information  gathering  activity  is 
permitted  only  if  there  is  no  substan- 
tial disturbance.  Presently,  an  environ- 
mental statement  will  be  done  only 
when  it  is  required  under  section 
102(2KC)  of  the  National  Environmen- 
tal PoUcy  Act  of  1969  (42  U.S.C. 
4332(2KC)).  The  section  has  been  re- 
tained, but  the  Department  proposes 
to  request  a  categorical  exclusion  for 
the  issuance  of  exploration  licenses 
from  the  environmental  statement  re- 
quirements of  the  National  Elnvlron- 
mental  Policy  Act  under  the  regula- 
tions of  the  Council  on  E^nvironmental 
Quality  (40  CFR  1506.4,  43  FR  56003). 
This  exclusion  li  being  requested  be- 


cause exploration  under  a  license  is 
not  supposed  to  cause  substantial  dis- 
turl)ance  to  the  natural  land  surface. 

A  second  comment  from  the  same 
source  recommended  that  the  Bureau 
of  Land  liAanagement,  rather  than  the 
applicant,  publish  the  Notice  of  Invita- 
tion which  the  proposed  rulemaking 
requires.  This  suggestion  was  based  on 
the  fact  that  the  applicant  received  no 
preference  right  in  return  for  the  ex- 
ploration data  received  at  little  or  no 
cost  to  the  Federal  Government.  Since 
the  exploration  licenses  yield  no  reve- 
nue to  the  Federal  Government,  the 
costs  involved  in  an  exploration  permit 
should  be  borne  by  the  applicant. 

A  final  comment  on  Subpart  3410  of 
the  example  rulemaking  suggested 
that  exploration  results  obtained 
under  a  license  may  need  to  be  held 
confidential  even  after  an  area  has 
been  leased  where  other  private  hold- 
ings are  at  issue  or  surface  owner  con- 
sent negotiations  with  the  Govern- 
ment may  be  taking  place.  The  sug- 
gested change  was  not  adopted  be- 
cause it  would  t>e  inconsistent  with  the 
Federal  Coal  Leasing  Amendment* 
Act. 

The  Department  of  the  Interior  has 
been  informed  that  some  coal  explora- 
tion is  done  in  the  guise  of  uranium 
exploration,  since  the  two  minerals 
may  both  be  identified  by  identical 
methods  and  both  may  reasonably  be 
thought  to  underlie  the  same  lands. 
Coal  exploration  for  commerical  pur- 
poses without  an  exploration  license 
constitutes  trespass  against  the  United 
States.  To  assist  in  administering  the 
law,  the  Department  solicits  comments 
on  how  widespread  such  a  practice 
might  be  and  how  the  Department 
might  best  act  to  prevent  this  trespass, 
and  to  acquire  the  data  respecting 
Federal  coal  deposits  Congress  intend- 
ed it  should  have  to  administer  a  coal 
management  program. 

Subpart  3420  contains  the  general 
competitive  coal  leasing  provisions 
that  are  proposed  to  replace  the 
Energy  Mineral  Activity  Recommen- 
dation System  (EMARS)  now  in  Sub- 
part 3535  of  existing  regulations.  The 
enforcement  of  EMARS  as  enjoined 
by  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia  in  NRDC  v.  Hughes, 
437  F.  Supp.  981  (DJ).C.  1977).  modi- 
fied. 454  F.  Supp.  148  (D.D.C.  1978). 
This  new  leasing  process  is  set  out  as 
an  integral  part  of  the  preferred  alter- 
native in  the  Draft  Environmental 
Statement  on  the  Federal  Coal  Man- 
agement Program,  and  is  discxissed  at 
greater  length  there.  The  example 
rulemaking  sets  out  the  chronology  of 
the  land  use  planning  and  activity 
planning  process  that  would  be  com- 
pleted before  a  competitive  lease  sale. 
The  provisions  of  §|  3420.1  through 
3420.1-6  prescribe  the  screening  step* 
that  must  be  completed  in  the  proce- 


dure l)efore  lands  can  be  considered 
acceptable  for  further  consideration 
tot  leasing.  Section  3420.1-5  requires 
that  a  land  use  plan,  or  under  certain 
circumstances,  a  land  use  analysis,  be 
conducted  for  Federal  lands  before  an 
area  can  be  considered  for  lease  sale. 

The  land  use  plan  requirement  in 
(3420.1-5  has  been  clarified  to  estab- 
lish more  clearly  what  organizational 
unit  is  chiefly  responsible  for  the  com- 
pletion of  land  use  plans  on  what 
lands,  and  to  clarify  the  Secretary's 
authority,  in  the  absence  of  a  Federal 
agency  plan  or  in  the  absence  of  a  rel- 
evant State  plan,  to  conduct  a  land  use 
anals^is.  The  revision  is  designed  both 
to  clarify  the  importance  of  a  complet- 
ed land  use  plan  (or  land  use  analysis) 
as  a  statutory  prerequisite  to  leasing, 
and  to  conform  this  proposal  to  the 
proposed  Bureau  of  Land  Manage- 
ment planning  regulations  for  Group 
1600  of  Title  43  (43  FR 58764-58774). 

The  provisions  of  $9  3420.2  through 
3420.2—7  describe  the  land  use  plan- 
ning process  necessary  on  lands  ad- 
ministered by  the  Bureau  of  Land 
Management  before  those  lands  will 
be  considered  acceptable  for  further 
consideration  for  leasing:  this  process 
is  conducted  as  an  integral  part  of 
Bureau-wide  land  use  planning,  but 
specific  steps  must  be  taken  during 
planning  to  screen  lands  that  should 
be  considered  during  coal  activity 
planning.  Section  3420.2-3  sets  out  the 
screening  that  Is  to  be  applied  to  all 
coal-t>earing  lands  during  the  land  use 
planning.  The  high  and  medium  coal 
development  potential  and  surface 
owner  consultation  screening  process- 
es have  been  modified  from  those  con- 
tained in  the  example  rulemaking. 
Just  as  9  3420.1-5  was  revised  to  make 
It  consistent  with  the  proposed  group 
1600  rulemaking,  93420.2.  governing 
coal-related  land  use  planning  re- 
quired t)efore  an  area  will  be  Identified 
as  acceptable  for  further  consideration 
for  leasing,  was  also  revised  in  some 
respects.  The  requirements  in  this  sec- 
tion would  not  supersede  or  modify 
any  requirements  of  the  proposed 
group  1600  rulemaking,  and  are  in- 
tended to  be  fully  consistent  with 
them.  The  texts  of  9  3420.1-5  and  the 
sections  under  9  3430.2  dealing  with 
land  use  planning  are  not  verbatim 
copies  of  the  group  1600  rulemaking. 
Additional  text  has  been  added  in 
order  to  specify  the  details  that  will  be 
required  in  land  use  plans  to  be  pre- 
pared under  the  procedures  of  the 
Group  1600  rulemaking  for  lands  con- 
taining coal  deposits  subject  to  leasing. 

The  Biveau  of  Land  Management 
has  chosen  to  repeat  certain  provi- 
sions, such  as  requirement  for  consul- 
tation with  qualified  surface  owners  in 
section  714(d)  of  the  Surface  Mining 
Reclamation  and  Enforcement  Act,  in 
both  the  proposed  land  use  planning 
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rulemaking  and  this  proposed  nile- 
making  (43  CFR  1601.S(f),  and  3420.2- 
2(d))  rather  than  raise  a  question  as  to 
their  omission  from  a  prominent  place 
in  either  the  land  use  planning  process 
or  the  coal  management  program.  The 
consultation  process  is  unchanged  by 
the  dual  reference.  The  Bureau  of 
Land  Management  will  closely  coordi- 
nate Its  review  of  the  related  com- 
ments on  the  two  proposed  rulemak- 
ings, and  will  closely  coordinate  the 
drafting  of  final  rules  to  avoid  any  in- 
consistency between  the  two  sets  of 
final  rulemakings. 

A  new  subsection  has  been  added  to 
the  Initial  land  use  planning  screening 
procedure  where  all  but  high  and 
medlvmi  coai  potential  lands  are 
screened  out  from  further  considera- 
tion for  leasing.  The  subsection  would 
assure  that  companies  and  the  public 
have  the  opportunity  to  submit  infor- 
mation on  the  coal  resource,  and  that 
this  screen  is  applied  with  the  broad- 
est possible  data  available  to  the  land 
use  planners.  This  valuable  resource 
Information  gathering  step  is  not, 
however,  a  call  for  expressions  of  leas- 
ing interest,  but  an  opportunity  to 
submit  coal  resource  data. 

The  public  is  asked  to  give  careful 
consideration  to  the  provisions  for 
consultation  In  the  land  use  planning 
process  and  the  Impact  that  the  non- 
mining  preference  can  have  on  land 
use  planning.  The  use  of  the  firm 
intent  not  to  provide  consent  disclo- 
sure and  its  impact  on  the  manage- 
ment program  is  an  area  on  which 
comment  is  specifically  requested  (see 
discussion  of  firm  intent  disclosure  in 
preamble  dlscxission  of  Subpart  3427). 

The  provisions  of  93420.3  through 
9  3420.3-4  contain  an  element  absent 
from  EMARS:  The  establishment  of 
regional  leasing  targets  to  guide  the 
post-land  use  planning  coal  manage- 
ment decisionmaking.  This  group  of 
sections  has  been  revised  in  the  pro- 
posed rulemaking  in  these  major  re- 
spects: (1)  It  now  shows  more  explicit- 
ly and  directly  how  the  leasing  target 
setting  process  is  tied  to  the  Depart- 
ment of  Energy's  national  coal  produc- 
tion goals,  and  the  Memorandum  of 
Understanding  between  the  Depart- 
ment of  the  Interior  and  the  Depart- 
ment of  Energy  on  setting  and  using 
those  national  goals;  (2)  it  establishes 
the  distinction  between  regional  coal 
production  goals  generally  and  the  De- 
partment* of  the  Interior's  regional 
leasing  targets— the  amount  of  coal, 
both  Federal  and  non-Federal  able  to 
be  developed  only  in  conjunction  with 
Federal  coal,  that  the  Department  of 
the  Interior  will  consider  readying  for 
production  to  Its  current  four-year 
competitive  leasing  cycle;  and  (3)  It  de- 
scribes the  role  of  the  regional  coal 
team  to  the  process  of  setting  regional 
leasing  targets. 
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The  provisions  of  993420.4  through 
3430.4-6  set  out  the  activity  planning 
(as  oposed  to  land  use  ptaaining)  steps. 
This  is  the  process  for  selecting  tracts 
for  leasing  and  exchange  of  coal  toter- 
ests  from  lands  that  hare  been  Identi- 
fied in  the  land  use  pluis,  after  the 
land  use  planning  screening  has  been 
fully  applied,  as  areas  acc^>ta^le  for 
further  consideration  for  leasing^l^h 
discrete  step  Is  set  out  to  993430.4 
through  3420.4-6:  caUs  for  expression 
of  leasing  toterest;  tract  deUneation. 
the  physical  description  of  the  lands 
and  coal  seams  that  could  become  a 
mtoe;  tract  ranking,  comparing  all  de- 
itoeated  tracts  to  a  region;  tract  selec- 
tion, determining  how  many  and 
which  highly  ranked  tracts  should  be 
sold  to  meet  the  regional  leasing 
target;  and  sale  scheduling,  timing  the 
sale  of  the  selected  tracts  over  the 
four-year  sale  cycle.  The  proposed 
rulemaking  is  different  from  the  ex- 
ample rulemaking  chiefly  to  the  estat>- 
Ushment  of  the  role  of  the  regional 
coal  team  as  the  central  actor  to  this 
process. 

The  proposed  rulemaking  also  re- 
quires the  preparation  of  a  "tract  pro- 
file" to  the  tract  deltoeatlon  process 
(9  3430.4-3(f)),  to  assist  the  team  to 
tract  ranking,  selection  and  schedul- 
ing. Section  3420.4-4.  which  sets  out 
the  regional  tract  ranking,  selection 
and  scheduling  procedures,  has  been 
expanded  to  discuss  the  formulation 
of  alternative  sales  schedules  as  an  to- 
tegral  part  of  this  process.  The  process 
tocludes  the  preparation  of  a  regional 
sale  environmental  statement  that  will 
formally  discuss  the  results  of  the 
process  and  alternatives. 

The  example  and  proposed  rulemak- 
ings differ  signflcanUy  from  the 
EMARS  regulations  to  that  the  De- 
partment's call  for  expressions  of  leas- 
tog  toterest  from  coal  companies,  utili- 
ties and  others  is  issued  as  the  first 
step  to  the  tract  deltoeatlon  process 
after  land  use  planning  is  completed. 
In  the  EMARS  process,  this  step  pre- 
ceded land  use  planning  and  was  the 
driving  force  to  determtoing  what 
lands  would  be  leased;  to  the  preferred 
alternative,  expressions  of  toterest  can 
be  filed  only  for  land  already  identi- 
fied in  the  land  use  planning  process 
as  acceptable  for  further  consideration 
for  leasing. 

In  sections  of  93420.2  through 
3420.2-7,  3420.3  through  3420.3-4  and 
3420.4  through  3420.4-6  described 
above,  the  successive  steps  to  the  land 
use  planning,  leasing  target  setting 
and  activity  planntog  processes  are  de- 
signed to  complement  each  other  once 
the  program,  if  adopted,  is  fully  imple- 
mented. The  latter  two  processes  will 
conttoue  on  regular  cycles,  using  areas 
found  to  be  acceptable  for  further  con- 
sideration for  leasing  to  the  on-gotog 
Bureau-wide  land  use  planning  effort. 
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If  the  program  Is  adopted  and  if  leas- 
ing Is  needed  before  the  first  four  year 
regional  lease  sale  schedules  could  be 
set  using  the  full  step-by-step  process, 
the  Department  proposes  these  start- 
up considerations. 

First,  the  land  use  planning  section, 
expressly  provides  that  an  idready 
completed  land  use  plan  (or  manage- 
ment framework  plaJi.  under  current 
Bureau  usage),  is  an  adequate  basis  for 
determining  the  acceptability  of  lands 
for  further  consideration  for  leasing, 
as  long  as  it  is  formally  supplemented 
by  the  application  of  the  lands  unsuit- 
able and  surface  owner  consultation 
screens  set  out  in  proposed  9  3420.2-3. 
Thus  the  absence  of  final  land  use 
planning  regulations  under  the  pro- 
posed rulemaltlng  for  group  1800,  or 
land  use  plans  formally  revised  in  con- 
formity with  those  rules  after  they  are 
final  is  not  a  bar  to  coal  activity  plan- 
ning and  the  issuance  of  a  coal  lease. 
just  as  it  has  not  been  for  coal  or 
other  resources— forage,  timber,  wil- 
derness—since the  enactment  of  the 
Federal  Land  Policy  and  Management 
Act  in  October  1978.  Both  the  Federal 
Land  Policy  and  Management  Act.  as 
well  as  the  proposed  land  use  planning 
regulations  for  each,  specifically  pro- 
vide for  continued  use  of  existing  land 
use  plans  for  resource  management 
decisionnuJcing  until  new  plans  under 
the  proposed  nilemaklngs  are  pre- 
pared. 

Second,  the  initial  regional  leasing 
targets  may  be  formulated  on  the 
basis  of  the  analysis  contained  in  the 
final  environment  statement  on  the 
Federal  coal  management  program.  If 
adopted,  the  proposed  Subpart  3420 
would  provide  that  the  regional  leas- 
ing target  provisions  of  M  3420.3 
through  3420.3-4  would  not  t>e  used  in 
activity  planning  until  after  the  Ue- 
partment  of  Energy  issues  the  nation- 
al coal  production  goals  that  are  essen- 
tial to  activating  the  procedures  for 
setting  regional  leasing  targets  and 
such  procedures  have  been  fully  fol- 
lowed. 

The  formal  State  and  Federal 
agency  consultation  provisions  in  sec- 
tion 3420.5  have  been  retained,  even 
though  another  surface  management 
agency  will  have  indicated  the  accept- 
ability of  leasing  in  Its  land  use  plan- 
ning process  for  the  potential  tract, 
and  even  though  the  States  will  have 
been  involved  in  the  process  through 
the  deliberations  of  the  regional 
teams. 

The  provisions  of  9$  3420.6  through 
3420.8-3  are  new  since  surface  owner 
consent  to  lease  has  been  required 
only  since  the  enactment  of  the  Sur- 
face Mining  Control  and  Reclamation 
Act  on  August  3.  1977.  The  proposed 
rulemaking  has  been  changed  from 
the  example  rulemaking  in  order  to  in- 
corporate the  Under  Secretary's  ex- 
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pression  of  preference  in  an  issue 
option  memorandum  of  February  27, 
1979,  for  the  policy  option  of  not 
scheduling  for  sale  any  tract  on  which 
written  consent  or  evidence  of  such 
consent  Is  not  yet  on  record  with  the 
Bureau  of  Land  Management.  At  the 
same  time.  9  3420.2-3(dK2)  has  been 
added  to  allow  the  land  use  planner  to 
consider  changes  in  surface  ownership 
or  in  the  attitudes  of  qualified  surface 
owners  toward  leasing. 

Approximately  50  percent  of  the 
comments  received  on  the  example 
rulemaking  were  directed  at  the  sec- 
tions in  Subpart  3420.  Those  com- 
ments ran  from  recommendations  of 
support  for  actions  taken  in  the  exam- 
ple rulemaking  to  recommended 
changes  to  a  large  portion  of  the  sec- 
tions in  Subpart  3420.  Each  of  the 
comments  was  given  careful  considera- 
tion during  the  reexamination  of  the 
sections  contained  in  Subpart  3420 
and,  where  possible,  were  Incorporated 
in  the  almost  total  rewrite  and  more 
orderly  arrangement  of  Subpart  3420. 
The  public  is  asked  to  review  the  new 
provisions  of  Subpart  3420  and  to  com- 
ment on  the  subpart. 

Much  of  Subpart  3422  is  derived 
from  99  3525.2(e)  and  3525.8  of  existing 
regulations.  The  example  rulemaking 
contained  supplemental  provisions 
dealing  with  the  notice  of  sale  and  the 
bid  evaluation  after  the  sale.  The  ex- 
ample rulemaking  also  contained  a 
listing  of  the  information  currently  re- 
quired by  the  Antitrust  Division  of  the 
Department  of  Justice  for  its  statu- 
tory review  of  lease  issuance  and  read- 
justment This  listing  had  been  used 
on  the  basis  of  an  Informal  agreement 
with  the  Department  of  Justice.  The 
Department  of  Justice  has  informally 
advised  the  Department  of  the  Interi- 
or that  it  will  change  its  reporting  re- 
quirements. When  the  Department  of 
the  Interior  receives  any  new  or  modi- 
fied requirements,  they  will  be  substi- 
tuted in  9  3422.3-4. 

The  proposed  rulemaking  (9  3422.1- 
1)  changes  the  chronology  of  the  sale 
process  to  provide  that  the  public's 
views  on  fair  market  value  and  maxi- 
mum economic  recovery  wiU  be  solicit- 
ed as  economic  evaluation  of  the 
scheduled  tracts  begins,  as  well  as 
after  the  Oeologlcal  Survey  makes  its 
recommendation  on  these  determina- 
tions to  the  Bureau  of  Land  Manage- 
ment. 

Three  comments  were  received  on 
the  sections  under  Subpart  3422.  Two 
comments  questioned  the  bonus  bid 
system  with  one  comment  focussing 
on  the  minimum  bonus  of  125  con- 
tained in  9  3422.1-2.  The  comment 
pointed  out  that  a  bonus  of  |2S  was 
not  normally  considered  high,  but  in 
those  cases  where  a  12V%  percent  royal- 
ty is  mandated  and  where  the  OepArt- 
ment.  for  the  purposes  of 


tion.  wishes  to  encourage  maximum 
recovery  of  marginal  value  coal  during 
ongoing  mining,  it  might  be  too  high. 
Even  though  this  section  has  not  been 
changed  in  the  proposed  rulemaking,  -tk 
task  force  is  currently  considering  the 
bonus  bid  and  the  establishment  of  a 
minimum  bonus  for  future  policy. 

One  comment  received  on  93422.4 
suggested  that  the  section  be  altered 
to  provide  that  the  collection  of  re- 
ceipts be  accelerated  to  a  maximum 
level  so  that  cash  management  prac- 
tices are  observed.  The  section  has  not 
been  changed  to  incorporate  the  com- 
ments offered.  However,  every  effort 
will  be  made  by  the  Bureau  of  Land 
Management  to  see  that  cash  manage- 
ment practices  are  maximized. 

Subpart  3425  contains  the  emergen- 
cy leasing  procedures.  The  Depart- 
ment of  the  Interior  has  had  "short- 
term"  or  emergency  leasing  criteria 
ever  since  the  imposition  of  the  leas- 
ing "moratorium",  with  the  first 
short-term  standards  in  February 
1973.  The  existing  regulations  contain 
a  short-term  need  exception  (43  CFR 
3525.1(bH2))  but  do  not  specify  crite- 
ria. Presently,  the  Department  is  con- 
ducting short-term  lease  sales  at  a  rate 
of  approximately  two  a  month  under 
criteria  set  forth  in  the  modified  court 
order  in  NRDC  v.  Hughe*.  The  exiun- 
ple  rulemaking  specified  the  condi- 
tions under  which  the  Department 
would  sell  a  lease  outside  of  the 
normal  competitive  leasing  process. 
The  proposed  rulemaking  carries  for- 
ward the  example  rulemaking  criteria 
(which  are  similar  to  those  in  the 
modified  court  order  in  NRDC  v. 
Hughes)  with  these  following  changes. 
(1)  The  proposed  rulemaking  sets  a 
limitation  on  the  number  of  years  of 
reserves  that  can  be  leased  to  an  exist- 
ing operation.  This  is  designed  to 
avoid  compromising  the  (competitive 
leasing  under  the  coal  management 
program  by  meeting  leasing  targets 
only  through  issuance  of  leased  to  ex- 
isting operators.  The  limit  Is  designed 
so  that  future  needs  of  the  same  exist- 
ing operation  should  be  able  to  be  met 
through  future  cycles  of  the  general 
competitive  leasing  process.  (2)  The 
proposed  rulemaking  establishes  a 
"hardship"  category  much  like  the 
listed  lease  applications  in  the  NRDC 
V.  Hughe*  order,  that  will  allow  leasing 
that  would  lead  to  the  opening  of  a 
new  mine  or  expansion  of  an  existing 
mine,  with  safeguards  for  the  integrity 
of  the  general  competitive  leasing 
process.  The  Department  recognized 
that  there  are  urgent  needs  for  Feder- 
al coal  in  cases  where  an  existing  oper- 
ation Is  not  about  to  shut  down,  m 
well  as  where  one  is  about  to  dose. 

Apart  from  preference  right  leases, 
emergency  leases  are  the  only  leases 
that  wUl  be  issued  in  response  to  appli- 
cations. The  Department  solicits  com- 


ments on  these  emergency  leasing  cri- 
teria to  assist  in  the  determination  of 
whether  legitimate  needs  for  Federal 
coal  may  go  unanswered  under  these 
criteria,  or  conversely,  whether  these 
criteria  threaten  the  integrity  of  the 
general  competitive  leasing  process. 

The  one  comment  received  on  Sub- 
part 3425  of  the  example  rulemaking 
was  concerned  that  the  "short-term", 
limited  reserve,  piecemeal  leasing  con- 
cept provided  for  in  the  example  rule- 
making would  produce  extremely 
small  reserve  blocks  and  thus  create 
unnecessary  difficulties  for  under- 
ground mines.  The  subpart  has  been 
rewritten  and  is  new  in  its  concept. 
The  comment  was  given  full  considera- 
tion during  the  rewrite. 

Subpart  3427  implements  section  714 
of  the  Surface  Mining  Control  and 
Reclamation  Act.  and  sets  out  when 
and  how  the  Department  of  the  Interi- 
or will  determine  whether  split  estate 
lands  are  acceptable  for  further  con- 
sideration for  leasing,  are  acceptable 
for  tract  ranking,  but  not  scheduling, 
or  are  acceptable  for  lease  sale.  The 
provisions  of  Subpart  3427  were  new  in 
the  example  rulemaking  and  are  car- 
ried forward  to  the  proposed  rulemak- 
ing with  these  changes:  (1)  The  rule- 
making now  provides  for  a  qualified 
surface  owner  to  submit  a  "refusal  to 
consent"  that  will  result  in  the  De- 
partment dropping  coal  underlying 
the  covered  nirface  from  considera- 
tion for  leasing  for  surface  mining  in 
activity  planning  whenever  It  is  fUed; 
and  (2)  the  rulemaking  deletes  the  ex- 
ception formerly  in  9  3427.2  that  al- 
lowed the  Department  to  offer  a  tract 
for  sale  in  certain  circumstances  e\ea 
though  written  consent  had  not  yet 
been  given  by  the  qualified  surface 
owner.  These  changes  are  derived 
from  the  Under  Secretary's  expres- 
sions of  preference  for  policy  options 
in  an  issue  option  memorandum  dated 
February  27,  1979. 

With  respect  to  the  first  of  these 
issues,  the  rulemaking  now  proposes  in 
f  3427.4  that  a  refusal  of  consent  may 
be  filed  with  the  Bureau  of  Land  Man- 
agement at  any  time  during  activity 
planning  and  that  the  tract  involved 
wUl  be  promptly  eliminated  from  fur- 
ther activity  planning  for  the  life  of 
the  land  use  plan.  In  the  February  27. 
1979.  memorandum,  a  second  issue 
option  was  put  forward  to  permit  a 
qualified  surface  owner  to  disclose 
during  the  surface  owner  consultation 
screening  process  in  land  use  planning 
that  the  owner  has  the  firm  Intent  not 
to  provide  consent  to  mine  by  other 
than  underground  methods  during  the 
life  of  the  plan.  Upon  such  a  disclo- 
sure, that  surface  owner's  land  would 
be  identified  in  the  land  use  plan  as 
land  unsuitable  for  coal  development 
by  other  than  underground  mining 
methods.  The  Under  Secretary  chose 


PROFOSED  RULES 

to  defer  a  decisirai  on  this  issue  option, 
but  to  include  it  in  the  proposed  rule- 
making with  a  specific  request  for 
public  comment.  The  Department  so- 
licits comments  particularly  on  this 
firm  intent  disclosure  procedure  but 
also  more  generally  on  the  procedures 
and  policies  set  forth  in  this  rulemak- 
ing for  both  surface  owner  consulta- 
tion and  surface  owner  consent  acqui- 
sition. 

In  the  preferred  sJtemative  that 
this  proposed  rulemaking  implements, 
the  Secretary  chose  to  allow  consents 
to  be  acquired  only  by  private  parties, 
not  by  the  Bureau  of  Land  Manage- 
ment. The  Department  also  solicits 
comments  on  whether  the  Bureau  of 
Land  Management  should  negotiate 
consents  from  those  quallOed  surface 
owners  who  seek  to  consent  under  any 
specific  terms  and  have  the  coal  depos- 
its underlying  their  surface  considered 
for  leasing,  but  who  do  not  wish  to  ne- 
gotiate the  terms  of  consent  with  any 
specific  company. 

Six  comments  were  received  on  Sub- 
part 3427.  These  comments  were  di- 
rected at  the  example  rulemaking 
which  has  been  substantially  rewritten 
In  the  proposed  rulemaking.  A  couple 
of  the  comments  suggested  that  the 
proposed  rulemaking  should  contain 
provisions  that  would  automatically 
exclude  lands  from  leasing  when  con- 
sent to  lease  has  not  been  obtained 
from  the  surface  owner.  This  sugges- 
tion was  not  adopted.  The  proposed 
nilemaJc^ing  goes  even  fiirther  and  now 
provides  for  refusals  of  consent  on 
lands.  A  refusal  to  consent  eliminates 
the  lands  from  all  consideration  in  the 
leasing  process  during  the  life  of  a 
land  use  plan.  The  proposed  rulemak- 
ing has  dropped  the  provision  of  the 
example  rulemaking  that  allowed  a 
State  EMrector  of  the  Bureau  of  Land 
Management  to  pubUsh  a  notice  of 
lease  sale  tor  split-estate  land  where 
the  surface  is  owned  by  a  qualified 
surface  owner  and  conduct  that  sale 
even  though  no  consent  has  been  pro- 
vkled  by  the  owner.  This  change  was 
suggested  in  three  comments  received 
on  the  example  rulemaking. 

Subpart  3430  reflects  wording  found 
1n  Subpart  3521  of  existing  regular 
tions,  especially  the  procedures  and. 
standards  for  filing  and  adjudicating 
preference  right  lease  applications 
that  were  issued  prior  to  May  7,  1976 
(41  FR  18848).  The  existing  regula- 
tions were  carried  forward  into  the  ex- 
ample rulemaking  with  only  two  sig- 
nifcant  changes:  (1)  specific  provisions 
on  the  relationship  of  lease  right  adju- 
dication and  possible  exchanges  were 
added:  and  (2)  a  land  use  plan  must  be 
completed  on  the  lands  in  the  lease 
application.  This  will  assure  the  M>pU- 
cation  of  the  unsuitability  criteria  to 
preference  right  lease  applications  in 
manner  omsistent  with  land  use  plan- 
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ning  on  other  lands.  This  latter  re- 
quironent  for  land-use  planning  was 
an  elem^it  in  prior  practice,  but  it  was 
not  made  explicit  in  the  prior  regula- 
tions. 

The  example  rulemaking  provisions 
are  carried  into  the  pnH>osed  rulonak- 
ing  with  the  addition  of  a  provision 
(93420.2-l(d))  incorporating  the  re- 
quirements that  a  comi^ete  applica- 
tion include  a  certified  abstract  of  title 
for  the  purpose  of  determining  wheth- 
er the  lands  were  "unclaimed  and  im- 
developed"  at  the  time  a  prospecting 
permit  was  issued  prior  to  its  amend- 
ment in  1976.  This  is  necessary  for 
consistency  with  the  provisions  of  sec- 
tion 2(b)  of  the  Min««l  Leasing  Act 
See  Solicitor's  Opinion  M-36893,  84 
LD.  442  (1977). 

The  Department  of  the  Interior  so- 
licits (XHnments  from  industry  said  the 
publip  on  whether  preference  right 
lease  application  reserve  data  should 
be  maintained  as  confidential  after 
lease  issuance,  since:  (a)  The  reserve 
calculations  are  essential  to  determin- 
ing commercial  quantities,  a  process 
that  will  include  pubUc  participation 
in  land  use  planning  and  the  environ- 
mental assesssment  processes  under 
the  National  Environmental  Policy 
Act  of  1969;  (b)  the  lease  reserves  must 
be  calculated  f<M-  the  purpose  of  estab- 
lishing the  lessee's  diligence  require- 
ments under  the  existing  diligence  reg- 
ulations: and  (c)  Congress  has  pro- 
vided that  reserve  data  or  exploration 
licenses  be  made  piiUie  upon  lease  is- 
suance. 

SecticMi  3430.2-2  of  the  example 
rulemaking  was  amended  by  the  dele- 
tion pf  subsections  (a)  and  (c).  The 
time  provided  for  filing  an  initial 
showing  in  response  to  the  May  1976 
regulations  has  passed,  and  any  sup- 
plemental information  showing  how 
the  applicant  will  comply  with  the  rec- 
lamation requirments  of  the  Office  of 
Surface  Mining  Reclamation  and  En- 
forcement regulations  can  be  submit- 
ted with  the  final  showing,  if  neces- 
sary. The  same  is  true  of  the  abstracts 
of  title  needed  to  show  that  the  permit 
lands  were  "unclaimed  or  undevel- 
oped"—all  abstracts  are  already  filed 
except  for  those  of  applicants  to 
whcHn  specific  extensions  of  time  were 
granted.  The  extension  periods  with 
respect  to  the  initial  showing  thus  did 
not  need  to  be  carried  forward  from 
the  existing  regulations  in  Subpart 
3521. 

A  total  of  ten  comments  were  re- 
ceived on  the  various  sections  of  sub- 
part 3430  of  the  example  rulemaking. 
All  of  the  comments  were  considered 
diiring  the  decision  process  that  led  to 
the  rewrite  of  the  subpart  in  the  pro- 
posed rulemaking.  Some  of  the  sugges- 
tioDB  made  in  the  comments  were 
ad^>ted  as  part  of  the  rewrite.  A 
number  of  the  comments  which  were 
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not  ftdopted  wer«  directed  at  what  wms 
d&lmed  to  be  a  change  In  the  rlghta 
granted  by  a  prospecting  permit  and 
the  requirements  that  had  to  be  met. 
The  proposed  nilemaking  and  its  re- 
quirements relating  to  preference 
right  lease  applications  is  consistent 
with  the  various  Acts  of  the  Congress 
on  the  subject.  A  review  of  the  Miner- 
al Leasing  Act  of  1920  showed  that  it 
was  the  Intent  of  Congress  that  the 
commercial  quantities  test  applicable 
to  preference  right  lease  applications 
Incorporate  the  standards  of  the  pni-* 
dent  man  test  applicable  under  the 
Mining  Law  of  1872.  It  was  found  that, 
in  the  past,  prospecting  permits  were 
issued  too  readily,  resxiltlng  in  vast 
areas  being  leased  under  preference 
right  lease  applications,  but  little  or 
no  mining  being  done.  The  proposed 
rulemaking  is  designed  to  create  a  coal 
management  program  that  will  cause 
diligent  development  of  mining  on 
leased  lands. 

Subpart  3431.  which  provides  for  the 
sale  of  coal  to  be  taken  in  the  exercise 
of  a  right-of-way  granted  across, 
through  or  under  Federal  lands,  was 
now  In  the  example  rulemaking  be- 
cause the  authority  to  dispose  of  coal 
in  such  a  manner  was  not  part  of  the 
law  until  enacted  in  October  1978.  The 
provisions  have  not  been  significantly 
changed  for  their  inclusion  in  the  pro- 
posed rulemaking.  No  comments  were 
received  on  this  subpart  of  the  exam- 
ple rulemaking. 

The  Department  of  the  Interior  so- 
llcts  comments  from  those  persons 
whose  plans  for  the  development  of 
other  Federal  or  non- Federal  coal 
have  been  previously  frustrated  by  the 
absence  of  this  authority  on  whether 
the  provisions  of  the  proposed  rule- 
making wiU  successfully  implement 
the  new  authority. 

The  coal  lease  modification  provi- 
sions of  subpart  3432  were  taken  from 
existing  regulations  (43  CFR  3524.2-1) 
and  expanded  in  drafting  the  example 
rulemaking  to  reflect  the  amendments 
in  the  Act  of  October  30.  1978  (Pub.  L. 
95-554)  to  the  authority  to  make  modi- 
fication less  burdensome  on  existing 
leasees. 

A  modified  lease  under  the  new  au- 
thority is  not  subject  to  the  increased 
minimum  royalty  and  the  new  dili- 
gence requirements  mandated  by  the 
Federal  Coal  Leasing  Amendments 
Act.  The  example  rulemaking  also 
spelled  out  more  precisely  when  non- 
competitive "leasing  by  modification" 
could  occxir  and  when  a  tract  would 
only  be  leased  under  the  provisions  of 
Part  3420. 

The  modification  sections  were 
moved  from  the  part  of  the  example 
rulemaking  covering  "management  of 
existing  leases"  to  the  part  of  the  pro- 
posed rulemaking  covering  "noncom- 
petitive leasing"  to  reflect  their  func- 
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tion  and  potential  significance  as  a 
system  for  leasing  small  tracts  of  Fed- 
eral coal.  No  comments  were  received 
on  these  provisions  of  the  example 
rulemaking. 

The  provisions  of  Subpart  3435  carry 
forward  the  existing  regulations  Issued 
in  December  1977  for  the  exchange  of 
lease  Interests  as  they  relate  to  the  re- 
linquishment of  coal  leases  of  prefer- 
ence right  lease  applications  in  an  ex- 
change. Comparable  non-coal  mineral 
lease  exchange  regulations  will  remain 
In  the  group  3500  regulations  when 
they  are  rewritten.  The  proposed  rule- 
making is  not  significantly  different 
from  the  example  rulemaking.  The 
proposed  rulemaking  thus  carries  for- 
ward the  requirement  that  a  prefer- 
ence right  lease  applicant  must  dem- 
onstrate the  discovery  of  commercial 
quantities  of  coal  on  the  applied  for 
lands  before  an  exchange  involving 
those  lands  can  be  consimunated  (43 
CFR  3425.2(a)).  The  proposed  rule- 
making carries  forward  the  policy 
enunciated  by  the  Department  of  the 
Interior  In  hearings  on  S.  3189,  the  ge- 
neric coal  leasing  exchange  authority 
legislation,  in  the  95th  Congress  that 
the  Department  would  not  seek  au- 
thority to  consummate  an  exchange  in 
any  case  where  the  constraints  of  the 
Surface  Mining  Control  and  Reclama- 
tion Act  could  lawfully  be  applied  to 
prevent  environmentally  unsatisfac- 
tory mining  from  occurring. 

The  proposed  rulemakii^  was 
changed  in  one  important  respect 
from  the  example  nilemaking  in  order 
to  conform  to  the  intent  of  Congress 
In  the  exchange  of  mineral  leases  and 
coal  lands.  Coal  lease  exchanges  in  al- 
luvial valley  floors,  fee  land  exchanges 
in  alluvial  valley  floors,  and  the  spe- 
cial lease  exchanges  authorized  by  the 
Act  of  October  30.  1978  (Pub.  L.  95- 
554),  all  are  required  to  be  equal  value 
exchanges.  Subpart  3435  In  the  exam- 
ple rulemaking,  however,  consistent 
with  the  provisions  of  the  December 
1977  regulations,  from  which  it  was  de- 
rived, only  required  that  the  value  of 
the  exchuige  tracts  be  "comparable". 
Section  3435.3-3  of  the  proposed  rule- 
making requires  that  equal  values  be 
exchanged  in  any  action  under  the 
subpart. 

Comments  were  received  from  two 
different  sources  on  this  subpart  of 
the  example  rulemaking.  One  of  the 
comments  raised  a  number  of  ques- 
tions about  the  exchange  procediire  as 
it  was  presented  in  the  example  rule- 
maldng  and  an  effort  was  made  in  the 
rewrite  of  the  subpart  for  the  pro- 
posed rulemaking  to  address  each  of 
those  questions.  The  other  comment 
was  directed  at  what  perceived  as  un- 
necessary burdens  placed  on  a  levee 
that  is  party  to  an  exchange.  These 
points  were  considered  in  the  rewrite 


but  little  or  no  change  was  made  in 
the  proposed  regulations. 

Subpart  3436  of  the  proposed  rule- 
making Implements  the  alluvial  valley 
floor  lease  exchange  authority  con- 
tained In  the  Surface  Mining  Control 
and  Reclamation  Act.  This  provision 
appeared  for  the  first  time  in  the  ex- 
ample rulemaking.  The  subpart  incor- 
porates the  principles  and  procedures 
outline  In  Subpart  3435  of  the  pro- 
posed rulemaking  to  the  extent  appli- 
cable. No  significant  changes  were 
made  between  the  language  of  the  ex- 
ample rulemaking  and  that  of  the  pro- 
posed rulemaldng. 

One  conunent  was  received  on  this 
subpart  of  the  example  rulemaking. 
The  comment  raised  a  number  of  con- 
cerns about  the  procedures  that  will 
be  followed  in  making  exchanges 
under  the  provisions  of  the  subpart. 
Detailed  procedures  will  be  developed 
when  the  manual  sections  for  the  sub- 
part are  prepared  following  the  issu- 
ance of  final  rulemaking  on  a  coal 
management  program.  All  of  the  con- 
cerns are  In  areas  that  will  be  closely 
examined  in  developing  the  program 
procedures. 

Subpart  3437.  which  is  designed  to 
Implement  partially  the  alluvial  valley 
floor  land  exchange  authority  (private 
lands  for  Federal  lands,  with  no  lease 
interest  Involved)  contained  In  the 
Surface  Mining  Control  and  Reclama- 
tion Act.  was  new  language  in  the  ex- 
ample rulemalLlng.  The  example  rule- 
making only  made  cross-reference  to 
Group  2200  of  existing  regulations  in 
Title  43,  those  that  would  be  used  to 
implement  section  20€.  the  general  ex- 
change authority  of  the  Federal  Land 
Policy  and  Management  Act.  The  pro- 
posed rulemaking  establishes  criteria 
under  which  the  Department  of  the 
Interior  will  determine  which  ex- 
changes of  potential  alluvial  valley 
floor  private  fee  for  federal  fee  the 
Department  will,  as  an  initial  matter, 
consider  consummating  under  the  au- 
thority of  section  206.  These  criteria 
are  felt  to  be  necessary  since  alluvial 
valley  floor  exchanges  are  by  law  to  be 
carried  out  under  section  206  of  the 
Federal  lAnd  Policy  and  Management 
Act.  Section  206  has  no  Inherent  limi- 
tations on  when  the  Secretary  may  ex- 
change lands  In  alluvial  valley  floors 
or  elsewhere  except  for  the  require- 
ments that  the  exchange  be  in  the 
public  Interest,  be  for  lands  of  equal 
value  (with  some  cash  equalization  au- 
thorized), and  be  for  lands  in  the  same 
State.  The  same  party  that  commient- 
ed  on  Subpart  3436  commented  on  this 
subpart  and  again  raised  questions 
about  the  procedure  to  be  followed  in 
carrying  out  the  subpart.  As  stated 
above,  the  procedure  will  be  worked 
out  in  the  Bureau  of  Land  Manage- 
ment manual  sections  after  the  issu- 
ance of  a  final  rulemaking. 


Subpart  3440,  which  governs  licenses 
to  mine  coal  granted  to  persons  or  mu- 
nicipalities who  supply  coal  only  for 
domestic  use.  Is  derived  from  existliig 
regulations  (43  CFR  Part  3530).  The 
language  of  the  example  rulemaking 
has  not  been  significantly  changed  in 
the  proposed  rulemaking.  The  Depart- 
ment of  the  Interior  solicits  comments 
about  whether  this  little-used  authori- 
ty remains  worthwhile  and  useful,  or 
whether  it  is  no  longer  relevant  to  the 
economic  and  environmental  protec- 
tion considerations  controlling  coal 
mining  today.  No  comments  were  re- 
ceived on  this  subpart  of  the  example 
rulemaking. 

Subpart  3450  provides  the  language 
that  will  govern  readjustment  of  the 
terms  and  conditions  of  Federal  coal 
leases.  Over  half  of  the  existing  Feder- 
al coal  leases  will  be  subject  to  adjust- 
ment by  1986,  and  this  is  the  time 
when  the  economic  and  other  terms  of 
each  lease  can  be  changed. 

The  example  rulemaking  expanded 
on  the  provisions  of  S3522.2-l(b)  of 
existing  regtilations.  the  existing  read- 
justment provisions,  to  express  more 
precisely  both  the  procedures  and  the 
substance  of  lease  readjustment,  in- 
cluding consultation  with  the  Attor- 
ney General  with  respect  to  the  antl- 
trxist  Impacts  of  lease  continuation 
under  the  proposed  readjustment 
terms.  The  proposed  rulemaking  does 
not  differ  significantly  from  the  exam- 
ple rulemaking. 

Two  comments  were  received  on  this 
subpart  of  the  example  nilemaking. 
One  comment  stated  that  the  subpart 
provisions  had  the  effect  of  changing 
agreed-on  lease  terms  and  Impacted 
existing  property  rights  and  should  be 
changed.  The  agreed-on  terms  of  each 
lease  provide  for  such  readjustments, 
and  Congress  has  required  that  each 
lease  contain  such  a  term.  The  second 
comment  felt  that  a  time  limitation 
should  be  Imposed  on  lease  readjust- 
ments. This  comment  was  partially 
adopted  In  changes  to  the  proposed 
rulemaking  by  section  3451  which  pro- 
vides that,  for  leases  which  become 
subject  to  readjustment  after  1980, 
the  Bureau  of  Land  Management's 
failure  to  notify  the  lessee  that  read- 
justment will  occur  will  signify  a 
waiver  of  the  Bureau's  right  to  read- 
Just. 

Subpart  3452  governs  how  Federal 
coal  leases  are  closed  out,  whether  at 
the  Initiative  of  the  lessee  or  the 
United  States.  The  language  of  the 
proposed  rulemaking  is  carried  for- 
ward from  Subpart  3523  of  the  exists 
ing  regulations  without  significant 
change.  No  comments  were  received 
on  this  portion  of  the  example  rule- 
making. 

Subpart  3452  is  derived  from  the 
coal-related  provisions  of  the  existing 
regulations  in  Subpart  3506.  "Asslgn- 
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ments  or  Transfers  and  Subleases." 
The  example  rulemaking  made  no  sub- 
stantive changes  In  the  language  of 
the  existing  regulations.  The  proposed 
rulemaking,  however,  did  make 
changes:  (1)  Revising  the  use  of  the 
word  "transfers"  to  embrace  all 
changes  In  ownership  interests  In  Fed- 
eral leases,  whether  designated  assign- 
ments, subleases  or  whatever  by  the 
parties,  thus  simplifying  the  provi- 
sions: and  (2)  setting  out  clearly  in 
checklist  form  the  requirements  for 
approval  and  causes  for  disapproval  of 
any  transfer  of  an  interest  In  a  Feder- 
al lease. 

The  Department  of  the  Interior  is. 
presently  examining  its  authority  to 
condition  approval  of  transfers  of  In- 
terests in  coal  leases  on  the  submission 
of  or  agreement  to  specific  develop- 
ment plans  by  the  transferee,  or  to 
changes  in  the  diligence  provisions  of 
the  lease  designed  to  assure  that  lease 
transfers  are  not  serving  solely  specu- 
lative ends.  If  greater  authority  than 
that  which  is  currently  exercised 
exists,  the  Department  will  consider 
adding  to  this  proposed  rulemaking 
provisions  relating  to  conditioning  ap- 
proval of  transfers  on  specific  develop- 
ment plans,  much  as  the  suspension  of 
oil  and  gas  leases  are  being  condition- 
ed under  current  Departmental  policy. 
No  public  comments  were  received  on 
this  subpart  of  the  exan4>le  rulemak- 
ing. 

Subpart  3461  of  the  proposed  rule- 
making sets  out  the  content  «aid  pro- 
cedures for  the  elements  of  the  Feder- 
al lands  review  the  Congress  directed 
the  Secretary  to  conduct  in  section 
S22(b)  of  the  Surface  Mining  Control 
and  Reclamation  Act,  and  which  the 
Bureau  of  Land  Bianagement.  either 
by  Itself  or  through  cooperative  agree- 
ment with  other  surface  management 
agencies,  has  been  entrusted  to  carry 
out.  As  the  Surface  Mining  Control 
and  Reclamation  Act  was  passed  after 
the  last  regulatory  revisions  of  the 
coal  program,  these  provisions  were 
developed  for  the  example  rulemak- 
ing. Several  important  changes  have 
been  made  from  the  example  regula- 
tions in  the  language  of  the  proposed 
rulemaking. 

First,  the  unsultablllty  criteria  have 
been  structured  more  precisely  to  spell 
out  the  exemptions  to  each  criterion. 
Second,  the  provisions  governing  the 
application  of  the  criteria  to  oper- 
atlons  on  existing  leases  (43  CFR 
3461.1-2)  have  been  expanded  and 
clarified.  , 

Most  Important,  the  proposed  nile- 
making clarifies  the  division  of  respon- 
sibility for  the  administration  of  the 
Surface  Mining  Control  and  Reclama- 
tion Act  within  the  Department  of  the 
Interior  by  clearly  distinguishing  be- 
tween the  unsultablllty  assessments 
carried  out  by  the  Bureau  of  Land 
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Management  through  its  land  use 
planning  process  and  unsultablllty  des- 
ignations carried  out  by  the  Office  of 
Surface  Mining  Reclaniatlon  and  En-, 
forcement  In  response  to  petitions  to 
formally  designate  (or  to  terminate 
designation  of)  Federal  lands  as  un- 
suitable for  all  or  certain  types  of  sur- 
face coal  mining  operations  (43  CFR 
3461.1-3  and  3461-4).  After  making  Its 
assessment  as  part  of  the  lands  review, 
the  Bureau  of  Land  Management 
might:  (a)  Condition  any  leasing  to  re- 
quire that  operations  be  conducted  in' 
a  manner  consistent  with  the  land  use 
plan:  (b)  withdraw  the  Federal  lands 
assessed  as  unsuitable;  or  (c)  itself  pe- 
tition the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  for- 
mally designate  the  lands  as  unsuit- 
able. 

The  proposed  rulemaking  does  not 
change  the  Department  of  the  Interi- 
or's intention  to  make  iinsuitabillty  as- 
sessments in  the  land  use  planning 
process  (43  CFR  3420.2).  a  screening 
provision  to  be  applied  in  determining 
what  Federal  lands  are  acceptable  for 
further  consideration  for  leasing. 

An  individual  offered  conmients  on 
this  subpart  of  the  example  rulemak- 
ing during  one  of  the  field  hearings. 
The  comments  were  directed  at  what 
was  perceived  as  a  lack  of  guidance  to 
Bureau  of  Land  Management  manag- 
ers in  preparing  land  use  plans.  This 
instruction  will  be  provided  by  the 
proposed  Group  1600  rulemaking  that 
is  now  under  review  and  by  other 
policy  guidance,  rather  than  in  this 
rulemaking.  The  same  individual  also 
raised  questions  about  the  designation 
of  areas  of  critical  environmental  con- 
cern. These  designations  will  be  han- 
dled under  guidelines  now  under  devel- 
opment in  the  Bureau  of  Land  Man- 
agement and  not  In  this  rulemaking. 

Six  written  comments  were  received 
on  this  subpart  of  the  example  nile- 
making. One  comment  stated  that  in- 
dustry nominations  should  be  called 
for  immediately  after  an  area  is  deter- 
mined unsuitable  for  mining.  This  sug- 
gestion was  not  adopted  because  In- 
dustry is  expected  to  participate  fully 
in  the  land  use  planning  process  at 
each  stage  when  an  opportunity  for 
public  participation  is  provided.  A 
second  comment  wanted  a  clarification 
of  the  exemption  from  unsultablility 
criteria  for  lands  on  which  surface 
mining  operations  were  being  conduct- 
ed on  August  3,  1977,  or  where  sub- 
stantial financial  and  legal  commit- 
ments to  the  operations  had  been 
made  prior  to  January  4,  1977.  The  ex- 
emption is  required  under  section 
522(aK6)  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act  and  is  ade- 
quately covered  in  the  proposed  rule- 
making. In  addition,  the  definition  sec- 
tion of  the  rulemaking  defines  "sub- 
stantial   financial    or   legal    commlt- 
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ment".  Another  comment  raised  ques- 
tions about  the  applicability  of  the  un- 
suitability  criteria  to  existing  leases. 
-The  crltleria  will  be  applied  to  existing 
leases  during  the  land  use  planning 
process  or  when  the  mining  plan  is 
submitted,  whichever  comes  Xirst.  The 
provisions  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act  authorize 
the  application  of  the  unsuitabillty 
criteria  to  existing  leases. 

One  comment  wanted  Indian  tribes 
to  be  included  in  the  unsuitabillty  cri- 
teria application  process.  The  unsuita- 
billty criteria  are  applicable  to  Federal 
lands,  which  specifically  excludes 
Indian  lands.  Indian  tribes  can  submit 
their  views  on  the  application  of  un- 
suitabillty criteria  to  the  Federal  lands 
during  the  land  use  planning  process. 
One  comment  raised  two  points,  first. 
that  the  placing  of  the  unsuitabillty 
criteria  In  the  regulations  rather  than 
in  manual  sections  or  policy  guidance 
dociunents  might  deny  flexibility 
needed  Ln  certain  cases,  and  second, 
that  there  seems  to  be  little  p\irpose 
to  including  lands  determined  to  be 
unsuitable  for  mining  within  applica- 
tions for  exploration  licenses.  No 
changes  have  been  adopted  bi  re- 
sponse to  the  issues  raised  by  this 
comment  because,  first,  the  criteria 
have  been  determined  to  be  needed 
part  of  the  rulemaking,  and  second, 
exploration  could  be  useful  for  deter- 
mining underground  mining  data.  The 
final  comment  received  indicated  that 
the  procedures  for  documenting  ex- 
ceptions in  the  example  rulemaking  do 
not  appear  to  mesh  with  the  Bureau 
of  Land  Management's  present  efforts 
to  field  test  and  incorporate  the  pro- 
posed uiteuitability  criteria  into  the 
land  use  planning  sj^tem.  The  steps 
outlined  in  the  Pcoksal  Register 
notice  mentioned  in  the  comment  are 
only  interim  guidance  for  approved, 
ongoing  land  use  plans.  Future  land 
use  plans  will  be  covered  by  later  guid- 
ance in  separate  instructions. 

The  only  changes  to  the  wording  of 
the  specific  criteria  in  this  proposed 
rulemaking  over  the  wording  of  those 
published  in  the  example  rulemaking 
were  made  to  correct  the  criteria  for 
conflicts  with  existing  statutes  and  to 
improve  their  clarity.  As  noted  above, 
the  criteria  as  they  appeared  in  the 
draft  programmatic  environmental 
statement  are  now  being  field  tested. 
Changes  suggested  in  comments  re- 
ceived on  the  draft  environmental 
statement  and  the  example  rulemak- 
ing will  not  be  considered  until  results 
of  the  field  testing  have  been  assessed. 
This  is  expected  to  occur  sometime 
during  April.  1979.  AU  comments  wfll 
be  considered  prior  to  the  Issviance  of 
the  final  rulemaking.  If  a  proposed 
program  Is  adopted  and  leasing  re- 
sumes, the  land  use  plans  in  the  field 


test  areas  win  be  conformed  to  aU  re- 
vised criteria  before  leasing  begins. 

The  provisions  of  Subpart  3405  of 
the  proposed  rulemaking  generally 
govern  environmental  protection 
diuing  operations  on  leases  and  li- 
censes to  mine.  The  example  rulemak- 
ing was  derived  from  Subpart  3041  of 
existing  regulations,  but  was  substan- 
tially reduced  by  the  transfer  of  many 
of  the  surface  management  functions 
to  the  Office  of  Surface  Mining  Recla- 
mation and  Enforcement  as  a  result  of 
the  passage  of  the  Surface  Mining 
Control  and  Reclamation  Act.  The  ex- 
ample and  proposed  rulemaking  re- 
flect that  transfer  of  functions. 

Five  comments  were  received  from 
the  public  on  this  subpart  of  the  ex- 
ample rulemaking.  The  first  comment 
wanted  to  include  language  that  would 
require  compliance  with  the  regula- 
tions of  another  Federal  agency.  This 
recommendation  was  incorporated  in 
the  proposed  rulemaking.  The  other 
comments  were  aimed  at  changes  that 
would  bring  the  rulemaking  more 
under  the  control  of  the  environmen- 
tal assessment  process.  The  propose 
rulemaking  complies  with  the  require- 
ments of  the  National  Environmental 
Policy  Act  and  the  environmental  re- 
quirements of  the  Surface  Mining 
Control  and  Reclamation  act.  No 
changes  were  adopted  as  a  result  of 
the  review  of  these  four  comments. 

Part  3470  contains  the  technical  re- 
quirements of  the  coal  management 
program,  with  Subpart  3471  setting 
out  the  requirements  for  land  descrip- 
tion in  leases,  what  happens  if  the  sur- 
face of  the  leased  land  is  conveyed  by 
the  United  States  while  the  coal  is 
under  lease,  and  what  protection  is  af- 
forded bona  flde  purchasers  of  leases 
that  are  subject  to  cancellation  or  for- 
feiture. The  language  of  this  subpart 
is  derived  from  M  3501.1-2,  3501.1-3, 
3501.2-4,  3501.3-2(bK2),  3501.3-3  and 
3502.1-2  of  existing  regulations  of  title 
43.  Several  insignificant  changes  In 
the  language  of  the  existing  regula- 
tions were  made  in  the  proposed  rule- 
making. No  comments  were  received 
on  this  subpart  of  the  example  rule- 
making. 

Subpart  3472  governs  the  qualifica- 
tions to  take  or  hold  a  coal  lease.  The 
language  of  the  subpart  is  derived  di- 
rectly from  Subpart  3502  of  existing 
regulations  with  only  slight  modifica- 
tion. Two  comments  were  received  on 
this  example  subpart.  One  comment 
suggested  that  the  acreage  limitations 
Imposed  in  the  rulemaking  were  not 
needed.  The  limitations  are  established 
by  the  provisions  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976  and 
have  been  retained  In  the  proposed 
rulemaking.  The  other  comment 
wanted  to  know  if  the  restriction  in 
the  subpart  pertaining  to  railroad 
holding  compuiles  holding  leases  ap- 


plied to  subsidiaries  of  a  railroad.  The 
limitation  does  not  apply  to  a  subsidi- 
ary of  a  railroad  that  is  a  legitimate 
mining  company;  such  a  company  Is 
authorized  to  hold  a  lease  under  the 
provisions  of  the  Mineral  Leasing  Act. 

The  provisions  of  Sutipart  3473  con- 
tain the  financial  terms  of  leases  and 
the  methods  for  getting  them  waived 
or  reduced.  The  rulemaking  language 
has  been  taken  from  Subpart  3503  of 
existing  regulations.  In  the  example 
rulemaking,  the  Department  of  the  In- 
terior raised  the  annual  per  acre  lease 
rental.  That  bacrease,  $3  per  acre  per 
year,  has  been  carried  forward  to  the 
proposed  rulemaking.  The  proposed 
rulemaking  also  prohibits  the  reduc- 
tion of  the  production  royalty  on  sur- 
face-mined coal  below  12Vi  percent 
and  on  imderground-mlned  coal  below 
5  percent.  The  example  rulemaking  re- 
stated the  Secretary  of  the  Interior's 
authority  without  limiting  the  scope 
of  the  Secretary's  discretion  to  reduce 
rojraltles.  These  reduction  limitations 
are  not  required  by  law;  they  are  pro- 
posed as  an  exercise  of  discretion. 

Subpart  1474  contains  the  bonding 
requirements  for  Federal  leases  and 
was  derived  from  Subpart  3504  of  ex- 
isting regulations.  The  example  rule- 
making contained  several  notable 
changes  from  the  existing  provisions. 
The  bond  required  by  the  Bureau  of 
Land  Management  no  longer  covers 
reclamation:  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
has  assxmied  that  bonding  function  In 
connection  with  the  issuance  and  su- 
pervision of  permits  to  mine.  In  addi- 
tion, there  is  no  longer  any  authoriza- 
tion for  a  nationwide  or  statewide 
bond;  each  lease  of  a  Federal  portion 
of  a  logical  mining  unit  must  be  sepa- 
rately bonded.  Upon  issuance  of  this 
rulemaking  in  final  form,  each  lessee 
holding  such  a  blanket  coverage  bond 
would  be  notified  of  this  requirement. 

The  proposed  rulemaking  changes 
the  example  rulemaking  to  standard- 
ize the  terms  used  with  respect  to 
bonding.  The  term  "performance 
bond"  been  limited  to  reclamation  ob- 
ligations. The  term  "lease  bond", 
which  has  had  many  different  uses, 
has  been  dropped,  and  the  Depart- 
ment uses  the  term  "compliance  bond" 
In  the  proposed  rulemaking  to  mean 
the  bond  covering  compliance  with  the 
financial  and  other  non-reclamation 
lease  obligations  of  the  lessee.  The  De- 
partment solicits  comments  on  diffi- 
culties, if  any,  that  Federal  lessees 
have  had  or  may  have  in  securing  ade- 
quate bonds  for  these  purposes. 

Subpart  3475  contains  the  general 
lease  term  provisions  on  diligent  devel- 
opment and  continued  operation  obli- 
gations (diligence  requirement)  Issued 
by  the  Department  of  the  Interior  in 
May  1976  to  cover  the  existing  leases, 
and  those  Issued  in  December  1978  to 


cover  leases  issued  after  the  passage  of 
the  Federal  Coal  T  leasing  Amendments 
Acts  of  1976.  The  rulemaking  Is  car- 
ried forward  from  §{3500.0-5  and 
3520.2-5  of  existing  regulations  with- 
out substantive  change,  since  the  au- 
thority to  promulgate  regulations  re- 
specting diligence  on  Federal  coal 
leases  was  transferred  to  the  Depart- 
ment of  Energy  by  the  Act  creating 
that  Department.  If  and  when  the  De- 
partment of  Energy  promulgates  new 
or  additional  diligence  requirements 
for  Federal  coal  leases,  these  provl- 
siona  will  be  amended  to  state  ot 
8im;}ly  cross-reference  the  Depart- 
ment of  Energy  regulations.  Provisions 
dealing  with  the  administration  of  the 
diligence  requirements,  such  as  In 
S3452.3-2(b)  of  existing  regulations, 
will  remain. 

The  only  comment  received  on  the 
provisions  of  Part  3470  was  one  ques- 
tioning the  diligence  requirements  of 
Subpart  3475.  The  comment  was  con- 
sidered and  not  adopted. 

The  principal  authors  of  this  pro- 
posed rulemaking  are  Steven  Quarles 
and  Charles  Rech  of  the  Office  of 
Coal  Leasing,  Planning  and  Coordina- 
tion; Lawrence  McBride,  Office  of  the 
Solicitor,  and  Don  Mitchell.  Office  of 
Coal  Management,  Bureau  of  Land 
Management,  assisted  by  the  staff  of 
the  Division  of  Legislation  and  Regu- 
latory Management  of  the  Bureau  of 
Land  Management. 

It  has  been  determined  that  the  pul>- 
llcatlon  of  this  document  Is  a  major 
Federal  action  significantly  affecting 
the  quality  of  the  human  environ- 
ment. A  draft  environmental  state- 
ment was  published  on  December  15, 
1978,  and  a  final  environmental  state- 
ment Is  now  being  prepared  pursuant 
to  section  102(2KC)  of  the  National 
Environmental  Policy  act  of  1969  (42 
UJ3.C  4332(2KC)). 

NoTX— The  Department  of  the  Interior 
has  determined  that  this  document  is  not  a 
siKnificant  regulatory  action  requiring  the 
preparation  of  a  regulatory  analysis  under 
Executive  Order  12044  and  43  CFR  Part  14. 

Under  the  authority  of  the  Mineral 
Leasing  Act,  the  Mineral  Leasing  act 
for  Acquired  Lands,  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
the  Surface  Mining  Control  and  Recla- 
mation Act  and  the  Multiple  Mineral 
Development  Act,  it  is  proposed  to 
amend  Subchapter  C.  Chapter  II,  Title 
43  of  the  Code  of  Federal  Regulations 
by  adding  a  new  Group  3400  as  set 
forth  below: 

Gboup  3400— Coal  MAKAOEMEifT 

PART  3400— COAL  ICANAGEMENT— OEIfERAL 

Subpart  3400— Introduction— General 

PART  S410— IXPLORATIOH  UCKIfSES 

Subpart  3410— Exporation  Licenses 


PART  3480— OOMPKimVl  LBASHTG 

Subpart  3420— Competitive  Leasing 
Subpart  3422— Lease  Sales 
Subpart  3425— Emergency  Leasing 
Subpart  3427— Split  Estate  Leasing 

PART  3480— KOHCOMPETITIVI  LKA8IHC 

Subpart       3430— Preference       Right 

Leases 
Subpart      3431— Negotiated      Sales— 

RIghts-of-Way 
Subpart  3432— Lease  Modifications 
Subpart  3435 — Lease  Exchange 
Subpart  3436— Lease  Exchange— Allu- 
vial Valley  Floors 
Subpart   3437— Coal   Ebcchange— Allu- 
vial Valley  Floors 

PART  3440— LICEIVSES  TO  Mmg 

Subpart  3440— Licenses  to  Mine 

PART  34 so— MANAGEMENT  OF  EXISTING 
LEASES 

Subpart  3451— Continuation  of 
Leases— Readjustment  of  Lease 
Terms 

Subpart  3452- Relinquishments,  Can- 
cellations, and  Terminations 

Subpart  3453— Transfers  by  Assign- 
ment, Sublease  or  Otherwise 

PART  3460— ENVIRONMENT 

Subpart  3461— Federal  Lands  Review- 

Unsuitabillty  for  Mining 
Subpart    3465--Surface    lilanagement 

and  Protection 

PART  34  70— COAL  MANAGEMENT 
PROVISIONS  AND  LIMITATIONS 

Subpart  3471— Coal  Management  Pro- 
visions and  Limitations 

Subpart  3472— Qualification  Require- 
ments 

Subpart  3473— Fees,  Rentals  and  Roy- 
alties 

Subpart  3474— Bonds 

Subpart  3475— Lease  Terms 

Oraup  3400    Coal  ManogaiRant 
PAIT  3400— COM  MANAGEMENT— OCNEIAL 


Sec. 

3400.0-3    Authority. 
3400.0-4    ResponslbUities. 
3400.0-5    Definitions. 

3400.1  Multiple  development. 

3400.2  Lands  subject  to  leasing. 

3400.3  Limited  authority  to  lease. 
3400.3-1    Consent  or  conditions  of  adminis- 
tering agency. 

3400.3-2    Department  of  Defense  lands. 
3400.3-3    Department  of  Agriculture  lands. 
3400.3-4    Trust  protection  lands. 

3400.4  Federal/State  government  coopera- 
tion. 

Adthoiutt:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351-359:  30  U.S.C.  521-531:  30  VJS.C.  1201  et 
seq.:  42  UJS.C.  7101  et  seq.;  and  43  VJB.C. 
1701  et  seq. 
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IS4004M    Authority. 

(a)  These  regulations  are  Issued 
xmder  the  authority  of: 

(1)  The  Mineral  Leasing  Act  of  Feb- 
ruary 25,  1920,  as  amended  (30  U.S.C. 
181  etseq.). 

(2)  The  Mineral  Leasing  Act  for  Ac- 
qtiired  Lands  of  Aug\ist  7,  1947,  as 
amended  (30  U£.C.  351-359). 

(3)  The  Federal  Land  Policy  and 
Management  Act  of  1976,  October  21, 

1976  (43  U.S.C.  1701  et  seq.). 

(4)  The  Surface  Bftlning  Control  and 
Reclamation  Act  of   1977,  Augiist  3. 

1977  (30  U.S.C.  1201  et  seq.). 

(5)  The  Multiple  Mineral  Develop- 
ment Act  of  August  13,  1954  (30  U.S.C. 
521-531). 

(6)  The  Department  of  Energy  Orga- 
nization Act  of  August  4,  1977  (42 
UJ3.C.  7101  etseq.). 

(7)  The  National  Environmental 
PoUcy  Act  of  1969  (42  U.S.C.  4321  et 
seq.). 

(b)  Specific  citations  of  authority  in 
subsequent  subparts  of  this  Group 
3400  are  to  authorities  from  which  the 
subpart  Is  chiefly  derived  or  which  the 
subpart  chiefly  Implements. 

93400.0-4    ReapoiulbilHiec 

(a)  The  Bureau  of  Land  Manage- 
ment has  the  responsibility  on  Federal 
lands  to: 

(1)  Determine  the  acceptability  of 
lands  for  leasing  and  development, 
except  as  provided  In  subsection  (cX7) 
of  this  section; 

(2)  Issue,  modify  and  readjust  leases 
and  serve  as  the  Office  of  Record  for 
transfers,  relinquishments  and  similar 
transactions  on  leases; 

(3)  Ensure  that  fair  market  value  is 
received  for  tights  to  extract  Federal 
coal  before  issuing  a  lease; 

(4)  Issue  and  administer  all  use  au- 
thorizations for  facilities  related  to 
coal  development  on  BLM  adminis- 
tered lands  outside  the  area  of  mining 
operations; 

(5)  Determine,  In  consultation  with 
the  Office  of  Surface  Mining  Reclama- 
tion and  Enforcement,  the  appropriate 
post-mining  land  use  of  BLM  adminis- 
tered lands  on  which  suj-face  coal 
mining  operations  will  be  conducted; 

(6)  Include  terms  in  each  lease  to 
protect  nonmlneral  resources  and  to 
ensure  reclamation  of  mined  lands  to 
the  applicable  standards; 

(7)  Recommend  Judicial  action  to 
cancel  leases  for  noncompliance  with 
lease  terms; 

(8)  Consult  with  other  surface  man- 
agement agencies  and  surface  owners 
when  they  are  Involved  in  or  affected 
by  coal  management  actions  that  are 
the  primary  responsibility  of  the 
Bureau  of  Land  Management;  and 

(9)  Adjudicate  applications  for,  issue, 
and  administer  exploration  licenses. 
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(b)  The  Oeoloskal  Survey  has  the 

responsibility  on  Federal  lands  to: 

(1)  Supervise  production  and  re- 
source recovery  in  the  area  of  mining 
operations: 

(2)  Make  geologic,  engineering,  coal 
resource  economic  value,  and  maxi- 
mum economic  recovery  determina- 
tions for  the  Department's  leasing  pro- 
gram; 

(3)  Review  and  concur  with  mhiing 
and  exploration  plans  and  amend- 
ments to  plans  to  establish  production 
and  resource  recovery  requirements; 

(4)  Approve  exploration  plans  and 
supervise  exploration  under  an  explo- 
ration license,  and  on  a  lease  outside  a 
permit  area;  and 

(5)  Deal  with  operators  on  the  mat- 
ters listed  in  paragraphs  (aXl) 
through  (4)  of  this  section. 

(c)  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has  the 
responsibility  on  Federal  lands  to: 

(1)  Approve  mining  and  reclamation 
permit  applications: 

(2)  Ensure  that  mining  operations 
are  consistent  with  environmental  cri- 
teria and  reclamation  plans; 

(3)  Monitor  reclamation  operations 
for  compliance  with  plans: 

(4)  Deal  with  operators  during 
mining  operations  on  the  matters 
listed  in  paragraph  (cKl)  through  (3) 
of  this  section; 

(5)  Ensure  that  the  rights  of  holders 
of  noncoal  Federal  leases  and  permits 
are  protected  in  the  permit  approval 
process; 

(6)  Negotiate,  in  consultation  with 
the  Bureau  of  Land  Management  and 
Geological  Survey,  and  recommend  for 
Secretarial  approval,  cooperative 
agreements  with  the  states  to  estab- 
lish the  authority  of  state  regulatory 
agencies  over  Federal  operations  on  a 
lease:  and 

(7)  Designate  lands.  In  response  to 
petitions,  as  unsuitable  for  all  or  cer- 
tain kinds  of  surface  mining  oper- 
ations, reject  petitions,  and  terminate 
designations  of  lands. 

(d)  The  Fish  and  WUdlife  Service 
has  the  responsibility  on  Federal  lands 
to: 

(1)  Protect  and  conserve  endangered 
and  threatened  species,  migratory 
birds,  eagles,  tuid  other  fish  and  wild- 
life; 

(2)  Recommend  lands  unsuitable  for 
leasing  due  to  fish,  wildlife,  and  relat- 
ed ecological  values; 

(3)  Recommend  tract  ranking  fac- 
tors and  weights,  for  fish  and  wildlife; 

(4)  Recommend  lease  stipulations  re- 
lated to  fish  and  wildlife  values; 

(5)  Review  and  recommend  post 
mining  land  uses  of  surface  mined 
lands  as  they  relate  to  the  creation  or 
maintenance  of  fish  and  wildlife 
values; 

(6)  Review  exploration,  mining,  and 
redammtion  plans  to  make  reoommen- 
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datkxis  about  their  potential  impacts 
on  fish  and  wildlife  values;  and 

(7)  Review  water  resource  develop- 
ment projects  and  all  other  projects 
that  will  result  in  the  impoundment, 
diversion  or  control  of  streams  or 
other  bodies  of  water,  for  the  purposes 
of  mitigating  or  avoiding  adverse  im- 
pacts on  fish  and  wildlife  values. 

S  3400.0-5    Dcflnitioiu. 

As  used  in  this  part: 

(a)  "Alluvial  valley  floor"  means  un- 
consolidated, stream-laid  deposits 
holding  streams  where  water  availabil- 
ity is  sufficient  for  subirrigation  or 
flood  irrigation  agricultural  activities. 
This  definition  does  not  encompass 
upland  areas  generally  covered  by  a 
thin  veneer  of  colluvial  deposits  com- 
posed chiefly  of  debris  from  sheet  ero- 
sion: deposits  laid  down  by  unconcen- 
trated  runoff  or  slope  wash,  including 
talus;  other  mass  movement  accimaula- 
tlons;  and  windblown  deposits. 

(b)  "Area  of  Mining  Operation" 
means  that  area  of  non-Federal  land 
and  Federal  land  under  lease  or  li- 
cense to  mine  (within  a  logical  mining 
unit)  that  (1)  contains  siirface  or  un- 
derground excavations  from  which 
coal  is  extracted  as  part  of  a  commer- 
cial venture,  that  is,  one  which  has  a 
historic  production  record  or  existing 
contractual  production  commitments 
or  both;  (2)  contains  support  facilities 
that  contribute  directly  to  coal 
mining,  preparation  and  handling;  or 
(3)  contains  coal  reserves  Intended  for 
extraction  in  the  course  of  the  mining 
operation. 

(c)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land  Man- 
agement delegated  the  authority  to 
perform  the  duty  descrit)ed  in  the  sec- 
tion in  which  the  term  is  used. 

(d)  "Bonus"  means  that  the  value  in 
excess  of  the  rentals  and  royalties  that 
accrues  to  the  United  States  because 
of  coal  resource  ownership. 

(e)  "Bypass  coal"  means  an  isolated 
coal  deposit  that  cannot,  for  the  fore- 
seeable future,  be  practically  mined 
either  separately  as  part  of  any  logical 
mining  unit  other  than  that  of  the  ap- 
plicant for  an  emergency  lease  under 
the  provisions  of  Subpart  3425  of  this 
chapter. 

(f)  "Certificate  of  bidding  righU" 
means  a  right  granted  by  the  Secre- 
tary to  apply  the  fair  market  value  of 
a  relinquished  coal  or  other  mineral 
lease  or  right  to  a  preference  right 
lease  as  a  credit  against  the  bonus  bid 
or  bids  on  a  competitive  lease  or  leases 
acquired  at  a  lease  sale  or  sales. 

(g)  "Coal  deposits"  mean  all  Federal- 
ly-owned coal  deposits,  except  those 
held  in  trust  for  Indians. 

(h)  "Coal  resource  ecomomic  value 
(CREV)"  means  the  value  of  the  coal 
resource  in  a  lease  in  its  best  oper- 
ational and  market  application. 


(1)  "Commercial  quantities"  as  used 
In  paragraph  (n)  mean: 

(1)  For  any  lease  Issued  after  August 
4,  1976.  an  amount  of  production  equal 
to  one  percent  of  the  LMU  reserves 
per  year,  or 

(2)  For  any  lease  Issued  before 
Augvist  4.  1976,  an  amount  of  produc- 
tion equal  to  one- fortieth  of  the  LMU 
reserves  per  year. 

(J)  "Compliance  bond"  means  the 
bond  or  equivalent  seciirity  given  the 
Department  to  assure  payment  of  all 
obligations  under  a  lease,  exploration 
license,  or  license  to  mine,  and  to 
assure  that  all  aspects  of  the  mining 
operation  other  than  reclamation  op-^ 
erations  on  a  lease  are  conducted  in 
conformity  with  the  approved  mining 
or  exploration  plan.  This  is  the  same 
as  the  "lease  bond"  referred  to  in  30 
CFR  742.11(a). 

(k)  "Continued  operation"  means 
the  production  of  coal  equal  to  one 
percent  of  the  LMU  reserves  for  each 
of  the  first  two  years  following  the 
achievement  of  diligent  development, 
and  an  annual  average  amount  of  one 
percent  of  the  LMU  reserves  thereaf- 
ter. The  average  annual  amount  shall 
be  computed  on  a  three  year  basis,  and 
the  three-year  period  for  which  the 
average  shall  be  computed  shall  con- 
sist of  the  year  in  question  and  the 
two  preceding  years. 

(1)  "Contiguous"  means  having  at 
least  one  point  in  common.  Including 
cornering  tracts. 

(m)  "Department"  means  the  United 
States  Department  of  the  Interior. 

(n)  "Diligent  development"  means 
(1)  for  any  lease  issued  after  August  4, 
1976.  the  timely  preparation  for  and 
Initiation  of  coal  production  from  the 
LMU  of  which  the  lease  is  a  part  so 
that  coal  is  actuaUy  produced  in  com- 
mercial quantities  by  the  end  of  the 
tenth  year  from  the  effective  date  of 
the  lease:  or 

(3)  For  any  lease  issued  before 
August  4,  1976,  the  timely  preparation 
for  and  initiation  of  coal  production 
from  the  LMU  so  tliat  coal  is  actually 
produced  In  commercial  quantities 
before  June  1.  1986.  except  that  the 
period  of  time  during  which  produc- 
tion of  coal  in  commercial  quantities 
must  be  achieved  may  be  extended  as 
provided  in  43  CFR  3475.4. 

(o)  "Exploration"  means  drilling,  ex- 
cavating, and  geological,  geophysical 
or  geochemical  survesring  operations 
designed  to  obtain  detailed  data  on 
the  physical  and  chemical  characteris- 
tics of  coal  deposits  and  their  environ- 
ment includlrig  the  strata  above  and 
below  the  deposits,  the  hydrologic  con- 
ditions ikssociated  with  the  deposit, 
and  any  other  information  that  may 
be  used  to  prepare  a  coal  resource 
evaluation  of  the  land. 

(p)  "Exploration  license"  means  a  li- 
cense Issued  by  the  authorized  offlcer 


to  permit  the  licensee  to  explore  for 
coal  on  Federal  lands  under  terms  and 
conditions  that  will  protect  the  sur- 
face and  subsurface  resources  and  the 
environment,  and  provide  for  the  rec- 
lamation of  areas  distrubed  by  such 
exploration. 

(q)  "Exploration  plan"  means  a  plan 
prepared  in  sufficient  detail  to  show 
the  location  and  type  of  exploration  to 
be  conducted,  environmental  protec- 
tion procedures,  present  and  proposed 
roads,  and  reclamation  and  abandon- 
ment procedures  to  be  followed  upon 
completion  of  operations  under  an  ex- 
ploration license. 

(r)  "Fair  market  value"  means  that 
amoimt  In  cash,  or  on  terms  reason- 
ably equivalent  to  cash,  for  which  in 
all  probability  the  coal  deposit  would 
be  sold  or  leased  by  a  knowledgeable 
owner  willing  but  not  obligated  to  sell 
to  a  knowledgeable  purchaser  who  de- 
sires but  is  not  obligated  to  buy  or 
lease. 

(s)  "Federal  lands"  mean  lands 
owned  by  the  United  States,  without 
reference  to  how  the  lands  were  ac- 
quired or  what  Federal  agency  admin- 
isters the  lands.  Includliig  mineral  es-. 
tates  or  coal  estates  underljring  private 
surface,  excluding  lands  held  by  the 
United  States  In  trust  for  Indians, 
Aleuts  or  Eslilmos.  " 

(t)  "Oovemmental  entity"  means  a 
Federal  or  State  agency  or  municipal- 
ity or  their  subdivisions,  including  any 
corporation  acting  primarily  as  an 
agency  or  instnunentality  of  a  State, 
which  produces  electrical  energy  for 
sale  to  the  public. 

(u)  "Orant  of  modifications"  means 
the  Secretary's  approval  to  expand  an 
existing  lease  to  include  additional 
coal  lands  or  deposits  contiguous  to 
the  existing  lease. 

(V)  "Interest"  in  a  lease,  application 
or  bid  means:  any  record  title  interest, 
overriding  royalty  interest,  working  in- 
terest, operating  rights  or  option,  or 
any  agreement  covering  such  an  inter- 
est: any  claim  or  any  prospective  or 
future  claim  to  an  advantage  or  bene- 
fit from  a  lease;  and  any  participation 
or  any  defined  or  undefined  share  in 
any  increments,  issues,  or  profits  that 
may  be  derived  from  or  that  may 
accrue  In  any  manner  from  the  lease 
based  on  or  pursuant  to  any  agree- 
ment,or  understanding  existing  when 
the  application  was  filed  or  entered 
into  whUe  the  lease  application  or  bid 
is  pending. 

(w)  "Intertract  bidding  competition" 
meaiu  a  lease  sale  method  where 
tracts  containing  more  reserves  in 
total  than  the  Department  intends  to 
lease  in  that  sale  are  offered  for  sale, 
and  each  bidder  competes  against 
other  bidders  on  the  same  tract  for 
which  he  bids  and  against  bidders  on 
the  other  tracts  offered  in  the  same 
sale. 
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(X)  "Know  Recoverable  Coal  Re- 
source Area  (KRCRA)"  means  an  area 
determined  by  the  Geological  Survey. 
where  data  are  believed  to  l>e  suffi- 
cient to  evaluate  the  extent,  depth, 
quality,  and  potential  for  development 
of  coal  deposits  that  are  technically 
recoverable  based  on  past  and  current 
mining  practices  in  the  area.  Bound- 
aries for  such  as  area  show  only  the 
extent  of  recoverable  ooal  deposits 
based  on  data  available  at  the  time  of 
determination. 

(y)  "Lease"  means  a  Federal  lease, 
issued  under  the  coal  leasing  provi- 
sions of  the  mineral  leasing  laws, 
which  authorizes  the  exploration  for 
and  extraction  of  coal.  In  provisions  of 
this  Group  that  refer  to  Federal  leases 
for  minerals  other  than  coal,  the  term 
"Federal  coal  lease"  ma^  be  used. 

(z)  "Licensee"  means  the  holder  of 
an  exploration  license. 

(aa)  "License  to  mine"  means  a  li- 
cense Issued  under  the  provisions  of 
Part  3440  of  this  Chapter  to  a  mvmici- 
pality  or  charitable  organization  to 
mine  coal  for  domestic  use. 

(bb)  "Logical  Mining  Unit  (LMU)" 
means  an  area  of  coal  land  that  can  be 
developed  and  mined  in  an  efficient, 
economical,  and  orderly  manner  with 
due  regard  for  the  conservation  of  coal 
reserves  and  other  resources.  An  LMU 
may  consist  of  one  or  more  leases  and 
may  include  Intervening  or  adjacent 
non-Federal  lands,  but  all  lands  In  an 
LMU  must  be  contiguous,  under  the 
effective  control  of  a  single  operator, 
and  capable  of  being  developed  and 
operated  as  a  unified  operation  with 
complete  extraction  of  the  LMU  re- 
serves within  40  years  from  the  date  of 
first  i4>proval  of  a  mining  plan  for 
that  LJiTU.  No  L&fU  approved  after 
August  4.  1976.  shall  exceed  25,000 
acres,  including  both  Federal  and  non- 
Federal  coal  deposits. 

(cc)  "Logical  Mining  Unit  reserves" 
mean  the  sum  of  (1)  estimated  recov- 
erable reserves  under  Federal  lease  in 
the  LMU,  and  (2)  estimated  non-Fed- 
eral recoverable  reserves  in  the  LMU. 
The  LMU  reserves  associated  with  a 
Federal  lease  are  the  LMU  reserves  es- 
timated as  of  the  effective  date  of  the 
LMU.  of  which  that  lease  is  a  part, 
except  that  the  LMU  reserves  of  this 
section  may  be  adjusted  by  the  Mining 
Supervisor  whenever  he  improves  a 
modification  of  the  LBfU  boundaries 
or  whenever  significant  new  informa- 
tion becomes  available  concerning  the 
amount  of  such  reserves. 

(dd)  "Maximum  economic  recovery 
(MER)"  means  the  amount  of  coal 
that  can  be  recovered  by  prudent 
mining  practices  from  all  seams  that 
are  collectively  profitable  to  be  mined 
on  any  tract  evaluated  for  a  lease  sale 
at  the  time  of  the  MER  determina- 
tion. Social  and  environmental  costs 
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shall   be   considreed    in   determining 
profitability. 

(ee)  "Mining  method  evaluation" 
means  a  written  comparison  of  mining 
method  alternatives  used  to  determine 
maximum  economic  recovery. 

(ff )  "Mineral  leasing  laws"  mean  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.).  and 
the  Mineral  Leasing  Act  for  Acquired 
lands  of  1947,  as  amended  (30  UJ3.C. 
351-359). 

(gg)  "Mining  plan"  means  a  mining 
and  reclamation  operations  plan  that 
fully  complies  with  the  requirements 
of  the  Mineral  Leasing  Act  of  1920  as 
amended,  the  Suface  Mining  Control 
and  Reclamation  Act  of  1977,  and  all 
other  applicable  laws. 

(hh)  "Mining  Supervisor"  means  the 
Area  Mining  Supervisor,  Conservation 
Division,  U.S.  Geological  Survey,  or 
the  District  Mining  Supervisor  or  a 
subordinate  acting  under  the  Supervi- 
sor's direction. 

(11)  "Mining  unit"  means  an  area 
containing  technically  recoverable  coal 
that  will  feasible  support  a  commerical 
mining  operation.  The  coal  may  either 
be  Federal  coal  or  be  t>oth  Federal  and 
non-Federal  coaL 

(JJ)  "Operator"  means  a  lessee,  li- 
censee or  one  conducting  operations 
on  a  lease  or  exploration  license  under 
the  authority  of  the  lessee  or  licensee. 

(kk)  "Participate"  means  to  have  or 
take  part  or  share  with  others  In  an 
exploration  license. 

(11)  "Permit"  means  the  document 
issued,  to  authorized  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  either  by  the  Director  of 
the  Office  of  Surface  Mining  Reclama- 
tion and  Enforcement  or,  where  a  co- 
operative agreement  pursuant  to  sec- 
tion 523  of  the  Suface  Mining  Control 
and  Reclamation  Act  of  1977  (30 
U.S.C.  1273)  has  been  executed  by  the 
state  regulatory  authority  (30  CFR 
Part  741).  after  approval  of  a  mining 
plan  by  the  Assistant  Secretary, 
Energy  and  Minerals. 

(mm)  "Permit  area"  means  the  area, 
including  all  natural  and  himian  re- 
sources, included  within  the  bound- 
aries specified  in  a  permit,  whether  or 
not  the  areas  will  be  affected  by  sur- 
face coal  mining  and  reclamation  oper- 
ations, which  is  designated  on  the  ap- 
proved maps  submitted  by  the  appli- 
cant with  this  permit  application  and 
which  is  covered  by  the  performance 
bond  required  Part  by  CFR  Parts  800- 
808. 

(nn)  "Public  bodies"  means  Federal 
and  state  agencies,  municipalities, 
rural  electric  cooperatives  and  similar 
organizations,  and  nonprofit  corpora- 
tions controlled  by  any  such  entities. 

(oo)  "Qualified  surface  owner" 
means  the  natural  person  or  persons 
(or  corporation,  the  majority  stock  of 
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which  is  held  by  by  a  person  or  per- 
sons) who: 

(1)  Hold  legal  or  equitable  title  to 
the  land  svirf  ace; 

(2)  Have  their  principal  place  of  resi- 
dence on  the  land,  or  personally  con- 
duct farming  or  ranching  operations 
upon  a  farm  or  ranch  unit  to  be  affect- 
ed by  suface  mining  operations:  or  re- 
ceive directly  a  significant  portion  of 
their  iiHX>me,  if  any,  frorh  such  farm- 
ing and  ranching  operations;  and 

(3)  Have  met  the  conditions  of  (para- 
graphs (00)  (1)  and  (2)  of  this  section 
for  a  period  at  least  3  years  prior  to 
the  granting  of  any  consent  to  mining 
of  their  lands.  In  computing  the  three 
year  period  the  authorized  officer  may 
include  periods  during  which  title  was 
owned  by  a  relative  of  such  person  by 
blood  or  marriage  if,  during  such  peri- 
ods, the  relative  would  have  met  the 
requirements  of  this  subsection. 

(pp)  "Reserves"  means  coal  deposits 
which  are  economically  feasible  to  ex- 
tract. 

(qq)  "Secretary"  means  the  Secre- 
tary of  the  Interior  or  his  authorized 
representative. 

(rr)  "Sole  party  In  Interest"  means  a 
party  who  is  and  will  be  vested  with  all 
legal  and  equitable  rights  under  a 
lease,  bid.  or  an  application  for  a  lease. 
No  one  is,  or  shaU  be  considered,  a  sole 
party  in  interest  with  respect  to  a 
lease  or  bid  in  which  any  other  party 
has  any  interest. 

(ss)  "Split  estate"  means  land  In 
which  the  ownership  of  the  surface  is 
held  by  persons  Including  governmen- 
tal bodies,  other  than  the  Federal  gov- 
ernment and  the  ownership  of  under- 
lying coal  is.  In  whole  or  In  part,  re- 
serve to  the  Federal  government. 

(tt)  "Substantial  legal  and  financial 
commitments"  mean  major  invest- 
ments of  money  in  power  plants,  rail- 
roads, coal  handling  and  storage  facili- 
ties and  other  capital  intensive  im- 
provements, and  fixed  equipment 
made  on  the  basis  of  long-term,  legally 
enforceable  coal  sales  contracts.  In- 
vestments are  "major"  If  they  are  sub- 
stantial in  relationship  to  the  aggre- 
gate capital  expenditures  which  rea- 
sonable can  be  anticipated  to  be  made 
for  capital  improvements  and  fixed 
equipment  at  the  mine  site  up  to  and 
including  completion  of  all  reclsuna- 
tion  operations.  Costs  of  the  acquisi- 
ton  of  the  coal  in  place  or  of  the  right 
to  mine  it  do  not  alone  constitute 
"substantial  legal  an  financial  commit- 
ments". 

(uu)  "Surface  management  agency" 
means  the  Federal  agency  with  Juris- 
diction over  the  surface  of  Federally 
owned  lands  containing  coal  deposits. 

(w)  "Surface  Mining  Office"  means 
the  field  representative  authorized  to 
act  for  Director  of  the  Office  of  Sur- 
face Mining.  Reclamation  and  En- 
forcement. 


(WW)  "Surface  mining  operation" 
means  activities  conducted  on  the  stu*- 
face  of  the  lands  in  connection  with  a 
surface  coal  mine  or  surface  oper- 
ations and  surface  Impacts  incident  to 
an  underground  mine,  as  defined  in 
section  701(28)  of  the  Surface  Mining 
Reclamation  and  Environmental  Act 
of  1977,  30  D.S.C.  1291(28). 

(XX)  "Written  consent"  means  the 
docimient  or  documents  that  the  sur- 
face owner  has  signed  that:  (1)  Permit 
a  coal  operator  to  enter  and  commence 
surface  mining  of  coal;  (2)  describe 
any  flnaixdal  considerations  given  or 
promised  In  return  for  the  permission, 
including  in-kind  considerations;  (3) 
described  any  considerations  given  In 
terms  of  tsrpe  or  method  of  operation 
or  reclamation  for  the  area;  (4)  con- 
tain any  supplemental  or  related  con- 
tracts between  the  surface  owner  and 
any  other  person  pcuty  to  the  permis- 
sion; and  (5)  contain  a  full  and  accu- 
rate description  of  the  area  covered  by 
the  permission. 

§  3400.1    Multiple  DcvelopaMnt 

The  granting  of  the  exploration  li- 
cense, a  license  to  mine  or  a  lease  fpr 
the  prospecting,  development,  oj^^^ttto- 
ductlon  of  coal  deposits  will  neither 
preclude  the  issuance  of  prospecting 
permits  or  mineral  leases  for  prospect- 
ing, development  or  production  of  de- 
posits of  other  minerals  in  the  same 
land  with  suitable  stipulations  for  si- 
multaneous operation,  nor  will  it  pre- 
clude the  allowance  of  applicable  en- 
tries, locations,  or  selections  of  leased 
lands  with  a  reservation  of  the  mineral 
deposits  to  the  United  States. 
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The  Secretary  may  issue  coal  leases 
on  all  Federal  lands  except: 

(a)  Lands  in: 

(1)  The  National  Park  System: 

(2)  The  Natonal  WUdllfe  Refuge 
System; 

(3)  The  National  Wilderness  Preser- 
vation Sjrstem; 

(4)  The  National  System  of  Trails; 

(5)  The  National  Wild  and  Scenic 
Rivers  Ssrstem.  including  study  rivers 
designated  under  section  5<a)  of  the 
Wild  and  Scenic  River  Act; 

(6)  Incoriwrated  cities,  towns,  and 
villages; 

(7)  The  Naval  Petroleum  Reserves, 
the  National  Petrolexmi  Reserve  in 
Alaska,  and  oil  shale  reserves;  and 

(8)  National  Recreation  Areas. 

(b)  Tide  lands,  submerged  coastal 
lands  within  the  Continental  Shelf  ad- 
jacent or  littoral  to  any  p«ul  of  land 
within  the  Jurisdiction  of  the  United 
SUtes; 

(c)  Land  acquired  by  the  United 
States  for  the  development  of  mineral 
deposits,  by  foreclosure  or  otherwise 
for  resale,  or  reported  as  surplus  prop- 


erty pursuant  to  the  provisions  of  the 
Surplus  Property  Act  of  1944;  and 

(d)  Lands  acquired  with  money  de- 
rived from  the  Land  and  Water  Con- 
servation Fund. 

S  3400.3    Limitmtiona  on  suthortty  to  If  t. 

13400.3-1    CloMcnt  sr  conditloiw  of  a^ 
■linistering  agency. 

(a)  Leases  for  land,  the  surface  of 
which  is  under  the  Jurisdiction  of  any 
Federal  agency  other  than  the  Depart- 
ment of  the  Interior,  may  be  issued 
only  with  the  consent  of  the  head  or 
other  appropriate  official  of  the  other 
agency  having  Jurisdiction  over  the 
lands  containing  the  coal  deposits  or 
holding  a  mortgage  or  deed  of  trust  se- 
cured by  such  lands. 

(b)  Exploration  licenses  and  licenses 
to  mine  for  lands  described  In  para- 
graph (a)  of  this  section  shall  be  sub- 
ject to  such  conditions  as  that  official 
may  prescribe  with  respect  to  the  use 
and  protection  of  the  nonmlneral  In- 
terests in  the  lands,  but  may  be  issued 
without  the  consent  of  that  offlciaL 

S3400J-2    DepwtsKnt  of  DcfcMC  bui^ 

The  Secretary  may  issue  leases  with 
the  consent  of  the  Secretary  of  De- 
fense on  acquired  lands  set  apart  for 
military  or  naval  purposes  only  if  the 
leases  are  issued  to  a  governmental 
entity  which: 

(a)  Produces  electrical  energy  for 
sale  to  the  public; 

(b)  Is  located  in  the  state  in  which 
the  leased  lands  are  located;  and 

(c)  Has  production  facilities  in  that 
state,  and  will  use  the  coal  produced 
from  the  lease  within  that  state. 
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(a)  Subject  to  the  provisions  of 
(3400.3-1,  the  Secretary  may  issue 
leases  that  authorize  surface  coal 
mining  operations  on  Federal  lands 
within  a  National  Forest  or  a  National 
Grassland,  where: 

(1)  There  are  no  significant  recre- 
ational, timber,  economic  or  other 
values  which  may  be  Incompatible 
with  the  surface  mining  operations; 
and 

(2)  Either  (1)  the  surface  mining  op- 
erations are  Incident  to  an  under- 
ground coal  mine;  or  (11)  the  Secretary 
of  Agriculture  determines  (on  lands 
west  of  the  100th  Meridian  that  do  not 
have  significant  forest  cover)  that  sur- 
face mining  compiles  with  the  Multi- 
ple-Use SusUined- Yield  Act  of  1960. 
the  P'ederal  Coal  Leasing  Amendments 
Act  of  1976,  the  National  Vonst  Man- 
agement Act  of  1976,  and  the  Surface 
BClnlng  Control  and  Reclamation  Act 
of  1977. 

(b)  The  Secretary  may  not  issue 
leases  that  would  authorize  surface 
mining  operations  on  Federal  lands 


within  the  boundaries  of  the  Custer 
National  Forest.  (3400.3-4  Trust  pro- 
tection lands.  The  regulations  in  this 
group  do  not  apply  to  the  leasing  and 
development  of  coal  deposits  held  in 
trust  by  the  United  States  for  Indians. 
See  43  CFR  3500.0-5(s).  Regulations 
governing  those  deposits  are  found  in 
25  CFR  Chapter  I. 

f  3400.4    Fcdcral/Statc   goTemmeot   coop- 
ermtlon. 

(a)  In  order  to  implement  the  re- 
quirements of  law  for  Federal-State 
cooperation  in  the  management  of 
Federal  lands,  a  Department/State' re- 
gional coal  team  shall  be  established 
for  each  coal  region.  The  team  shall 
consist  of  a  Bureau  of  Land  Manage- 
ment field  representative  for  each 
State  in  the  region,  who  will  be  the 
State  Director,  or,  In  his  absence,  his 
designated  representative;  the  Gover- 
nor of  each  State  or,  In  his  absence, 
his  designated  representative;  and  a 
representative  appointed  by  and  re- 
sponsible to  the  Director  of  the 
Bureau  of  Land  Management.  The  Di- 
rector's representative  shall  be  chair- 
man of  the  team.  If  the  region  is  a 
multi-State  region  under  the  Jurisdic- 
tion of  one  Bureau  of  Land  Manage- 
ment State  Office,  the  State  Director 
shall  designate  a  second  representa- 
tive. 

(b)  Each  regional  coal  team  shall 
consider  and  suggest  policy  for  region- 
al target  setting,  tract  delineation,  and 
site  specific  analysis  in  the  coal  pro- 
duction region,  guide  and  review  tract 
ranking,  and  conduct  the  selection  and 
sale  scheduling  process  in  order  to  sug- 
gest regional  lease  sale  alternatives  to 
be  analyzed  in  the  regional  lease  sale 
enviroiunental  statement  and  to  be 
recommended  to  the  Secretary.  Each 
team  member  may  submit  a  lease  sale 
schedule  alternative  which  shall  be 
treated  equally  in  the  draft  and  final 
regional  lease  sale  environmental 
statement. 

ic)  Upon  completion  of  the  final  re- 
gional lease  sale  environmental  state- 
ment, the  chairman  shall  submit  the 
recommendations  of  the  regional  coal 
team  to  the  Director.  Any  disagree- 
ment as  to  the  recommendations 
among  the  team  shall  be  docimiented 
and  submitted  by  the  chairman  along 
with  the  team  recommendation.  The 
Director  shall  submit  the  final  region- 
al environmental  statement  to  the 
Secretary  for  his  decision,  together 
with  the  recommendations  of  the 
team  and  any  recommendations  the 
Director  may  wish  to  make  after 
review  of  the  final  statement. 

(d)  The  regional  coal  team  shall  also 
serve  as  the  general  Department/ 
State  forum  for  all  other  major  De- 
partment coal  management  program 
decisions  in  the  region,  concerning 
preference    right    lease    applications. 


public  body  and  small  business  set- 
aside  leasing,  emergency  lease,  ex- 
changes, and  readjustment  of  lease 
terms  and  exploration  licenses. 

(e)  Participation  In  the  proceedings 
of  a  regional  coal  team  need  not  be 
limited  to  the  designated  representa- 
tives of  the  Bureau  of  Land  Manage- 
ment State  Directors  or  the  Gover- 
nors. Additional  representatives  of 
State  and  Federal  agencies  may  par- 
ticipate directly  in  team  meetings  or 
indirectly  In  the  preparation  of  mate- 
rial to  assist  the  team  at  different 
points  in  the  process  at  the  request  of 
the  team  chairman.  At  a  minimum, 
participation  shall  be  solicited  tram 
State  and  Federal  agencies  with  spe- 
cial expertise  in  topics  considered  by 
the  team  or  with  direct  responsibilities 
In  areas  potentially  affected  by  coal 
management  decisions.  However,  at 
every  point  in  the  deliberations  the  of- 
ficial team  spokespersons  for  the 
Bureau  of  Land  Management  and  for 
the  Governors  shall  be  those  designat- 
,  ed  under  paragraph  (a)  of  this  sectlotu 


PAIT  3410— fXnORATION  LICENSES 
IS410    Uflirllta  ll[ 


Sec. 

3410.0-1    Purpose. 
3410.0-2    Objective. 
3410.0-3    Authority. 
3410.0-4    Responsibilities. 

3410.1  Exploration  licenses— Oenerslly. 
3410.1-1    Lands  subject  to  exploration  li- 
censes. 

3410.1-2    When  an  exploration  license  is  re- 
quired. 

3410.2  Prelicensinc  procedures. 

3410.2-1    Application  for  an  exploration  11- 


3410.3-2    Environmental  review. 

3410.3-3    Ctiltural  resources. 

3410.2-4    Threatened   or   endangered   sfte- 

des. 
3410.2-5    Surface  management  agency. 
3410.3-0    Substantial    disturbance    to    the 

natural  land  surface. 
3410.3    Exploration  Ucenses. 
8410.3-1    Issuance  and  termination  of  an 

exploration  license. 
3410.3-2   Umitations    on    exploration    11- 


3410.3-3    Operating  regulations. 
3410.3-4    Surface  protection  and  reclama- 
tion. 
3410.3-5    Ground  and  surf  ace  water  data. 
3410.3-0    Bonds. 

3410.4  Use  of  data. 

3410.5  t7ae  of  surf  see. 
AuTHoaiTT:  SO  n.8.C.  181  et  seq. 

Siifcpft  3410    E»rpleriiH»ii  Umms«. 

{ 3410.0-1     PurpoM. 

This  subpart  provides  for  the  issu- 
ance of  licenses  to  explore  for  coal  de- 
posits subject  to  dl8i>06al  under  Group 
3400. 

13410.0-2    Ohjeethre. 

The  objective  of  this  subpart  is  to 
allow    private    parties    singularly    or 


Jointly  to  explore  coal  (ieposlts  to 
obtain  geological,  environmental,  and 
other  pertinent  data  concerning  the 
coal  deposits. 

93410.0-3    Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
Usted  In  93400.0-3  of  this  Group,  prin- 
cipally section  30  of  the  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  189). 

(b)  These  regulations  primarily  im- 
plement section  2(b)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  by 
section  4  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (30  U.S.C. 
201(b)). 

93410.0-4    ReaponsibUitlcs. 

(a)  The  Bureau  of  Land  Manage- 
ment exercises  the  Secretary's  discre- 
tionary authority  to  determine  wheth- 
er exploration  licenses  are  to  be 
Issued.  The  Bureau  is  also  responsible 
for  issuing  and  cancelling  exploration 
licenses  and  terminating  the  period  of 
liability  of  the  licensee  under  any 
bond  he  may  have  posted  as  a  condi- 
tion of  license  issuance.  The  regiila- 
tlons  In  this  Subpart  shall  be  adminis- 
tered by  the  Director  of  the  Bureau  of 
Land  Management  through  the  State 
Director  and  the  authorized  officer, 
subject  to  the  supervisory  authority  of 
the  Secretary.  The  Bureau  of  Land 
Management  State  Office  having  Ju- 
risdiction over  the  lands  involved  (43 
CFR  Subpart  1821)  is  also  the  Office 
of  Record. 

(b)  The  Geological  Survey  exercises 
the  Secretary's  authority  regarding 
operations  conducted  within  the  area 
covered  by  the  license,  including  re- 
sponsibility for  all  geological,  econom- 
ic, and  engineering  determinations. 

(c)  The  authorized  officer,  in  consul- 
tation with  the  Geological  Survey,  and 
where  appropriate,  the  siirface  man- 
agement agency,  the  Fish  and  Wildlife 
Service,  and  the  surface  owner.  If 
other  than  the  United  States,  formu- 
lates the  requirements  to  be  incorpo- 
rated in  exploration  licenses  for  the 
protection  of  the  surface  resources 
and  for  reclamation. 

(d)  The-  Geological  Survey,  after 
consultation  with  the  authorized  offi- 
cer, and  where  appropriate,  the  sur- 
face management  agency  and  the 
surfce  owner,  if  other  than  the  United 
States,  shall  provide  technical  review 
and  i4>pn)val  of  the  exploration  plan. 
The  Geological  Survey  shall  recom- 
mend bonding  requirements  to  the 
Bureau  of  Land  Management.  Upon 
the  completion  of  exploration  oper- 
ations, the  Geological  Survey  shall 
recommend  termination  of  the  period 
of  the  licensee's  liability  under  any 
bond  posted. 
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I  S41t.l    Ezplormtlon  liccnaes— Generally. 
I  MlO.1-1    LwMb  Mbjcct  to  exHoratkNi  U- 


(a)  Exploration  llceiues  may  be 
Issued  for. 

(1)  Lands  administered  by  the  Secre- 
tary that  are  subject  to  leasing. 
S  3400.2; 

(2)  Lands  administered  by  the  Secre- 
tary of  Agriculture  through  the  Forest 
Service  or  other  agency  that  are  sub- 
ject to  leasing,  i  3400.2; 

(3)  Coal  deposits  in  lands  which  have 
been  conveyed  by  the  United  States 
subject  to  a  reservation  to  the  United 
States  of  the  mineral  or  coal  deposits, 
to  the  extent  that  those  deposits  are 
subject  to  leasing  under  9  3400.2;  and 

(4)  Coal  or  lignite  deposits  in  ac- 
quired lands  set  apart  for  military  or 
naval  purposes. 

(b)  No  exploration  license  shall  be 
issued  for  land  on  which  a  lease  has  al- 
ready been  issued. 

9  3410.1-2    WlMn  an  exploration  Hccnae  is 
required. 

(a)  An  exploration  license  shall  not 
be  required  for  "casual  use"  as  defined 
in  30  CFR  211.10(a). 

(b)  No  person  may  conduct  explora- 
tion activities  for  commerical  purposes 
on  lands  subject  to  this  subpart  with- 
out an  exploration  license. 

(c)  Exploration  activities  conducted 
without  an  exploration  license  in  vio- 
lation of  paragraph  (b)  of  this  section 
shall  constitute  a  trespass,  and  shall 
be  subject  to  the  provisions  of  43  CFR 
9239.5-3(f). 

S  3410  J    Prelicensing  proeedurci. 

9  3410.2-1     Application  for  an  exploration 
Hcenae. 

(a)  E^xploration  license  applications 
shall  be  submitted  at  the  Bureau  of 
Land  Management  State  Office  having 
Jurisdiction  over  the  lands  covered  in 
the  application  (43  CFR  Subpart 
1821).  The  applications  shaU  be  sub- 
ject to  the  following  requirements: 

(1)  No  specified  form  of  application 
is  required. 

(2)  The  area  to  be  explored  shall  be 
described  by  legal  description  or.  if  on 
unsurveyed  lands,  by  metes  and 
bounds. 

(3)  Each  application  shall  contain 
three  copies  of  an  exploration  plan 
which  complies  with  the  requirements 
of  30  CFR  211.10(a). 

(4)  Each  application  and  its  support- 
ing documents  sliall  t>e  filed  with  a 
nonrefundable  filing  fee  (43  CPU 
3473.2). 

(5)  Coal  exploration  license  applica- 
tions shall  normally  cover  no  more 
than  25.000  acres  in  a  reasonably  com- 
pact area  and  entirely  within  one 
State.  Applications  for  more  than 
25,000  acres  must  include  a  Justlfica- 
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tlon  for  an  exception  to  the  normal 
acreage  limitation. 

(b)  Any  person  qualified  to  hold  a 
lease  under  the  provisions  in  Subpart 
3472  of  this  chapter  may  apply  for  an 
exploration  license. 

(c)  Nothing  in  this  Subpart  shall 
preclude  the  authorized  officer  from 
issuing  a  call  for  expressions  of  leasing 
interest  in  exploration  licenses  for  a 
given  area. 

(d)  Applicants  for  exploration  li- 
censes shall  be  required  to  provide  an 
opportunity  for  other  parties  to  par- 
ticipate in  exploration  under  the  li- 
cense on  a  pro  rata  cost  sharing  basis. 

(U  Immediately  upon  the  filing  of 
an  application  for  an  exploration  li- 
cense the  applicant  shall  publish  a 
"Notice  of  Invitation,"  approved  by 
the  authorized  officer,  once  every 
week  for  four  consecutive  weeks  in  at 
least  one  newspaper  of  general  circula- 
tion in  the  area  where  the  lands  cov- 
ered by  the  license  application  are  sit- 
uated. This  notice  shall  contain  an  in- 
vitation to  the  public  to  participate  in 
the  exploration  under  the  license. 
Copies  of  the  Notice  of  Invitation 
shall  be  fUed  with  the  authorized  offi- 
cer two  weeks  prior  to  publication  by 
the  applicant,  for  posting  in  the 
proper  Bureau  of  Land  Management 
Office  and  for  Bureau  of  Land  Man- 
agement's publication  of  the  Notice  of 
Invitation  in  the  Federal  Register. 

(2)  Any  person  who  elects  to  partici- 
pate In  the  exploration  program  con- 
tained in  the  application  shall  notify 
the  authorized  officer  and  the  appli- 
cant In  writing  within  30  days  after 
the  final  publication.  Any  person  who 
seeks  to  participate  in  the  exploration 
program,  but  who  wants  the  explora- 
tion program  modified  in  any  respect 
shall  submit,  with  his  notification  to 
the  authorized  officer,  three  copies  of 
an  exploration  plan  that  complies  with 
the  requirements  of  30  CFR  211.10(a). 
showing  the  modifications  that  would 
be  required  in  the  exploration  plan  in 
which  he  seeks  to  participate.  The  au- 
thorized officer  may  require  modifica- 
tion of  the  original  exploration  plan  to 
accommodate  the  needs  of  additional 
participants. 

(e)  An  application  to  conduct  explo- 
ration which  could  have  been  conduct- 
ed as  a  part  of  exploration  under  an 
existing  or  recent  coal  exploration  li- 
cense may  be  rejected. 

9  3410.2-2    Environmental  review. 

(a)  Before  an  exploration  license 
may  be  issued,  the  authorized  officer, 
using  the  exploration  plan  submitted 
by  the  applicant,  as  approved  by  the 
Geological  Survey,  shall  make  an  as- 
sessment of  the  potential  effect  of 
such  exploration  on  the  area  and  its 
environment.  Aspects  of  the  environ- 
ment to  be  examined  include  surface 
water  and  groundwater;  fish  and  other 


aquatic  resources;  wildlife  habitats 
and  populations;  visual  resources;  rec- 
reational resources;  cultural  resources; 
and  social  factors  in  the  affected  area, 
(b)  If.  before  issuance  of  the  license, 
the  authorized  officer  determines  that 
an  environmoital  statement  Is  re- 
quired by  Section  102(2X0  of  the  NSr 
tional  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2KC)).  a  sUte- 
ment  shall  be  prepared. 

§3410.2-3    CHHaral  rewwrcca. 

If  lands  In  or  nominated  for  indd- 
slon  In  the  National  Register  of  His- 
toric Places  contain  cultural  resources 
which  might  be  affected  by  an  action 
taken  under  an  exploration  license,  no 
exploration  license  for  such  land  shall 
be  authorized  until  after  compliance 
with  section  106  of  the  Historic  Preser- 
vaUon  Act  (16  U.S.C.  470f).  Other  cul- 
tural resource  values  shall  also  be  pro- 
tected pursuant  to  Section  105  of  the 
Historic  Preservation  Act. 

i3410J-4    Threatened  or  endaagcred  spe- 
dea. 

If  threatened  or  endangered  species 
of  fauna  or  flora  or  their  critical  habi- 
tat would  be  destroyed  or  adversely 
modified  as  a  result  of  the  issuance  of 
an  exploration  license,  no  exploration 
license  for  such  lands  shall  be  author- 
ized. In  making  this  determination  the 
authorized  officer  shall  consult  any 
other  siirface  management  agency, 
and  If  the  presence  of  threatened  or 
endangered  species  or  their  habitat  Is 
suspected  or  known,  with  the  Fish  and 
Wildlife  Service  in  accordance  with  50 
CFR  Part  402. 

9  3410.2-5    Surface  managcaient  agency. 

The  authorized  officer  may  issue  an 
exploration  license  covering  Urnds  the 
surface  of  which  Is  under  the  Jurisdic- 
tion of  any  Federal  agency  other  than 
the  Bureau  of  Land  Management  only 
in  accordance  with  those  conditions 
prescribed  by  the  surface  management 
agency  concerning  the  use  and  protec- 
tion of  the  nonmineral  interests  in 
those  lands. 

93410.2-6    Subatantial  disturlMUice  to  the 
natural  land  surface. 

No  exploration  license  shall  be 
issued  if  exploration  under  It  would 
result  in  substantial  disturbance  tp  the 
natural  land  surface.  Substantial  dis- 
turbance to  the  natural  land  surface 
means  any  disturbance  other  than 
that  necessary  to  determine  the 
nature  of  the  overlying  strata  and  the 
depth,  thickness,  shape,  grade,  quality 
and  hydrologic  conditions  of  the  coal 
deposit,  or  which  causes  unnecessary 
and  undue  degradation  of  the  lands. 


IS41M    Bxploratkm  UccnMS. 

fS41«J-l    luaaMC  and  terabution  of  an 
cxpleratkHi  license. 

(a)  The  authorized  officer  has  the 
discretion  of  issuing  an  exploration  li- 
censes or  rejecting  the  application 
therefor  imder  this  subpart. 

(b)  An  exploration  license  shall 
become  effective  on  the  dsUe  specified 
by  the  authorized  officer  as  the  date 
when  exploration  activities  may  begin. 
An  exploration  license  shall  not  be 
valid  for  more  than  two  years  from  Its 
effective  date.  Cleanup  and  reclama- 
tion must  be  completed  during  this 
poiod. 

(c)  An  exploration  plan  mputoved  by 
Geological  Survey  shall  be  attached 
and  made  a  part  of  each  exploration  li- 
cense issued. 

(d)  Subject  to  the  ccmtinued  obliga- 
tion of  the  licensee  and  the  surety 
company  to  comply  with  the  terms 
and  conditions  and  special  stipulations 
of  the  exploration  license,  the  explora- 
tion plan,  and  the  regulations,  a  licens- 
ee may  relinquish  an  exploration  li- 
cense for  all  or  any  portion  of  the 
lands  In  It  A  relinquishment  shall  be 
filed  in  the  Bureau  of  Land  Manage- 
ment State  Office  in  which  the  origi- 
nal  application  was  filed.  See  43  CF^ 
Subpart  1821. 

(e)  An  exploration  license  may  be  re- 
voked by  the  authorized  officer  for 
noncompliance  with  Its  terms,  the  ex- 
ploration plan,  or  the  regulations, 
after  the  authorized  officer  has  noti- 
fied the  licensee  of  the  violation(s)  In 
writing  and  the  licensee  has  failed  to 
correct  the  vlolatlon(s)  within  the 
period  prescribed  in  the  notice. 

(f)  Should  a  licensee  request  a  modi- 
fication to  the  exploration  plan,  the 
Mining  Supervisor,  with  the  concur- 
rence of  the  authorized  officer,  and 
where  appropriate  the  surface  man- 
agement agency,  may  approve  the 
modification  if  geologic  or  other  (xindi- 
tlons  warrant.  If  modification  of  the 
exploration  plan  could  result  in  sig- 
nificant disturbance  or  damage,  the 
authorized  officer,  after  consultation 
with  the  Mining  Supervisor,  and 
where  appropriate,  the  surface  man- 
agement agency,  may  adjust  the  terms 
and  conditions  of  the  license  to  miti- 
gate such  disturbance  or  damage. 
Unless  the  licensee  concurs  in  the  ad- 
Justed  terms  and  conditions  of  the  li- 
cense, the  modification  of  the  explora- 
tion plan  will  not  be  approved. 

(g)  When  unforeseen  conditions  that 
could  result  in  significant  di8tiirban(»i 
or  damage  to  the  environment  are  en- 
countered, or  when  geologic  or  other 
physical  conditions  warrant  a  mcxiifl- 
catipn  in  the  approved  exploration 
plani  (1)  the  authorized  officer,  after 
consultation  with  the  Mlitbig  Supervi- 
sor, and  where  ^proprlate.  the  sur- 
face management  agency,  may  adjust 
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the  terau  and  conditions  of  the  explo- 
ration license,  or  (2)  the  BClnlng  Su- 
pervisor, after  consultation  with  the 
authorized  officer  and  where  appropri- 
ate, the  surface  management  agency, 
may  direct  adjustment  in  the  explora- 
tion plan.  If  the  licensee  does  not 
concur  in  the  adjustment  of  the  terms 
of  the  exploration  license  and  explora- 
tion plan,  he  may  relinquish  the  ex- 
ploration license. 

(h)  Exploration  licenses  shall  not  be 
extended.  ExplcH^ticm  operations  may 
not  be  conducted  after  the  exploration 
license  has  expired.  The  licensee  may 
apply  for  a  new  exploration  license  as 
described  in  9  3410.3-1.  A  new  explora- 
tion license  may  be  Issued  simulta- 
neously with  the  termination  of _  the 
existing  exploration  license. 

93410.3-2    Limitationa  on  exploration  11- 
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the  surface  of  the  lands  In  the  explo- 
raticm  license. 


(a)  The  Issuance  of  exploration  li- 
censes for  an  area  shall  not  preclude 
the  issuance  of  lesises  under  applicable 
regulations  for  that  area.  If  a  lease  is 
issued  for  lands  included  In  an  explo- 
ration license,  the  authorised  officer 
shall  cancel  Uie  exploration  license  on 
the  effective  date  of  the  lease  for 
those  lands  which  are  common  to 
both. 

9  3410.3-3    Operating  regulations. 

The  licensee  shall  comply  with  the 
provisions  of  the  operating  regulations 
of  the  Geological  Survey  (30  CFR  Part 
211).  Copies  of  the  operating  regula- 
tions may  be  obtained  from  the 
Mining  Supervisor.  Authorized  repre- 
sentatives of  the  Secretary  and.  where 
appropriate,  any  surface  management 
agency  shall  be  permitted  to  inspect 
the  premises  and  operations.  The 'li- 
censee shall  provide  for  the  free  In- 
gress and  egress  of  (jrovemment  offi- 
cers and  other  persons  using  the  lands 
under  authority  of  the  United  States. 

9  3410.3-4    Surface  protection  and  recla- 
mation. 

(a)  The  authorized  of  fleer  shaH  In- 
clude in  each  exploraticm  license  re- 
quirements and  stipulations  to  protect 
the  environment  and  associated  natu- 
ral resources  and  to  ensure  reclama- 
tion of  the  land  disturbed  by  expk»«- 
tion. 

(b)  The  exploration  plan  shall  be  de- 
signed to  prevent  substantial  disturb- 
ance of  the  natural  land  surface. 

(c)  The  authorized  officer  may  Issue 
an  exploration  license  for  Federal 
lands  imderlylng  private  surface.  The 
establishment  of  the  bond  amount, 
when  the  exploration  license  will  em- 
brace such  lands,  shall  reflect  any 
agreement  or  iadk  of  agreement  be- 
tween the  license  applicant  and  the 
surface  owner  with  respect  to  consent 
to  or  compensation  for  operations  on 


9  UfJ-6    Ground  and  awfacc  water  data. 

The  applicant  may  be  required  to 
coUect  and  report  ground  and  surface 
water  data  to  the  authorized  officer. 

93410.3-6    Bonds. 

'  (a)  BondOng  provisions  in  Subpart 
3474  of  this  chapter  apply  to  these 
regulations. 

(b)  IMor  to  issuing  an  exploration  li- 
cense, the  authorized  officer,  after 
consultation  with  the  Mining  Supervi- 
sor and.  where  appropriate,  the  sur- 
face management  agency  and  the  sur- 
face owner,  shall  Insure  that  the 
amount  of  the  bond  or  bonds  to  be 
furnished  Is  sufficient  to  assure  com- 
pliance with  the  terms  and  conditions 
of  the  exploration  license,  exploration 
plan  and  regulations.  In  no  event  shall 
the  amount  of  such  bond  be  less  than 
$5,000. 

(c)  Upon  <»mpletion  of  exploration 
and  reclamation  activities  that  are  in 
compliance  with  the  terms  and  condi- 
tions of  the  exploration  license,  the 
exploration  plan,  and  the  regulations, 
or  upon  discontinuance  of  exploration 
operations  and  completicm.of  such  rec- 
lamation as  may  be  needed  to  the  sat- 
isfaction of  the  authorized  officer  and. 
where  appropriate,  the  surface  man- 
agement agency,  the  anthortzed  offi- 
cer shall  terminate  the  period  of  liabil- 
ity of  the  compliance  bond.  Where  the 
surface  of  the  land  being  explored  is 
privately  owned,  the  authorized  offi- 
cer shall  not  terminate  the  period  of 
liability  imder  the  compliance  bond 
until  each  surface  owner  has  notified 
the  authorized  officer,  in  writing,  that 
the  siirface  has  been  reclaimed  in  a 
satisfactory  manner.  Should  the  li- 
censee and  any  surface  owner  be 
xmable  to  agree  oo  the  adequacy  of 
the  reclamation,  the  authorized  offi- 
cer shall  make  the  final  determina- 
tion. The  period  of  liability  imder  the 
complianoe  bond  shall  be  terminated 
after  it  is  determined  that  the  terms 
and  conditions  and  special  stipulations 
of  the  exploration  license,  the  explora- 
tion plan,  and  the  regulations  have 
been  met. 

f  3416.4    Use  of  data. 

The  licensee  shall  furnish  to  the 
Mining  Siipervisor  copies  of  all  data 
(including,  but  not  limited  to,  geologi- 
cal, geophysical,  and  core  drilling  anal- 
yses) obtained  during  exploration.  The 
licensee  shall  submit  such  data  and, 
where  appropriate,  the  methods  by 
which  the  data  were  gathered,  at  such 
time  and  in  such  form  as  required  by 
the  Mining  Supervisor,  the  authorized 
officer,  or  surface  management 
agency.  <»■  as  BpecUied  in  this  subpart, 
the  license,  or  the  plan.  All  propri- 
etary data  shaU  be  considered  confi- 
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dential  and  not  made  public  until  the 
areas  Involved  have  been  leased  or 
until  the  Mining  Supervisor  deter- 
mines that  public  access  to  the  data 
would  not  damage  the  competitive  po- 
sition of  the  licensee,  whichever  comes 
first.  (30  CFR  211.6;  43  CFR  2.20). 

13410.5    Use  of  mrface. 

(a)  A  licensee  shall  be  entitled  to  use 
for  exploration  purposes  only  that  sur- 
face area  of  the  lands  in  the  explora- 
tion license  that  is  authorized  in  the 
exploration  plan. 

(b)  Operations  under  these  regula- 
tions shall  not  unreasonably  interfere 
with  or  endanger  operations  author- 
ized, under  any  other  Act  or  regula- 
tion. 

(c)  The  licensee  shall  comply  with 
all  applicable  Federal.  State  and  local 
laws  and  regulations,  including  the 
regulations  in  Group  3000  and  Part 
3460  of  this  chapter,  and  30  CFR  Parts 
211  and  741. 

PAKT  3420— COMPETinVf  LfASINO 
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AuTHoarrr  30  U.S.C.  181  et  seq.:  30  UJS.C. 
351-359:  30  UJB.C.  521-531;  30  n.S.C.  1201  et 
seq.;  42  UJB.C.  7101  et  seq.:  43  UJS.C.  1701  et 
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(3420.0-1    Purpose.     • 

This  subpart  setA  forth  the  proce- 
dures for  the  competitive  leasing  of 
rights  to  extract  Federal  coaL 

{3420.0-2    Olijecttvcs. 

The  objectives  of  these  regulations 
are  to  establish  standards  and  proce- 
dures for  considering  and,  where  ap- 
propriate, causing  development  of  coal 
deposits  through  a  leasing  system  in- 
volving land  use  planning  and  environ- 
mental assessment  processes:  to  ensure 
that  an  adequate  supply  of  Federal 
coal  is  developed  efficiently  In  compli- 
ance with  laws,  planning  processes, 
and  other  safeguards  designed  to  pro- 
tect society  and  the  environment;  to 
ensure  that  coal  deposits  are  leased  at 


their  fair  market  value;  and  to  ensure 
that  coal  deposits  are  developed  in 
consultation,  cooperation,  and  coordi- 
nation with  the  public,  State  and  local 
governments,  and  involved  Federal 
agencies. 

S  3420.0-3    Authority. 

(a)  The  regulations  in  this  part  are 
issued  under  the  authority  of  the  stat- 
utes cited  in  9  3400.0-3  of  this  Group. 

(b)  The  regulations  in  this  Part  im- 
plement: (1)  Primarily  Section  2(a)  of 
the  Mineral  Leasing  Act  of  1920.  as 
amended  by  Sections  2  and  3  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976  (30  UJB.C.  201(a));  and  (2)  The 
Small  Business  Act  of  1953,  as  amend- 
ed (15  U.8.C.  631  eq  seq.). 

(3420.0-6    Policy. 

AU  leases  except  those  Issued  uinder 
the  provisions  of  Part  3430  of  this 
chapter  shall  be  issued  competitively. 
There  shall  be  special  opportimity 
lease  sales  for  qualified  public  bodies 
and  for  small  businesses.  The  fair 
market  value  determinations  for  spe- 
cial opportunity  lease  sales  shall  be  de- 
rived in  the  same  manner  as  for  other 
lease  sales.  Before  each  sale,  the  De- 
partment shall  evaluate  and  compare 
the  method  or  methods  of  mining  that 
will  achieve  the  maximum  economic 
recovery  of  the  resource.  The  Depart- 
ment shall  receive  fair  market  value 
for  all  coal  leased. 

(3420.1    Procedures. 

(3420.1-1    GcneraL 

The  competitive  leasing  program  is 
part  of  the  Federal  coal  management 
program  and  consists  of  four  principal 
elements:  Comprehensive,  multiple  re- 
source land  use  planning:  establish- 
ment of  regional  leasing  targets:  spe- 
clfic  tract  identification,  ranking  selec- 
tion, and  scheduling;  and  lease  sale. 
The  application  of  criteria  for  imsuita- 
billty  for  mining  is  an  integral  part  of 
land  use  planning.  All  competitive 
lease  sales  tmder  this  subpart  shall  be 
initiated  by  the  Secretary;  applica- 
tions for  a  competitive  lease  will  be  ac- 
cepted only  when  filed  under  the  pro- 
visions of  Subpart  3425  of  this  chap- 
ter. 

(  3426.1-2    Lands  subject  to  cvahiatiofi  for 
leasing. 

(a)  All  lands  subject  to  coal  leasing 
under  the  mineral  leasing  laws  are 
subject  to  evaluation  under  this  sub- 
part (43  CFR  3400.3). 

(3420.1-3    Known    recoverable    coal    re- 
source areas. 

No  area  outside  a  designated  Known 
Recoverable  Coal  Resource  Area 
(KRCRA)  shall  be  leased.  Each 
KRCRA  shall  be  formally  designated 


by  publication  in  the  Feddal  Rbgis- 


(  3426.1-4    Special  leasing  opportunities. 

(a)  The  Secretary  shall,  under  the 
procedures  established  in  this  subpart, 
including  (  3402.4.  reserve  and  offer  a 
reasonable  number  of  lease  tracts 
through  competitive  lease  sales  open 
only  to  a  restricted  class  of  potential 
bidders.  Except  for  the  limitation  on 
bidding  contained  in  paragraph  (b)  of 
this  aectimi.  all  requirements  in  this 
Subpart  apply  equally  to  special  leas- 
ing opportunities,  including  the  re- 
quirement that  coal  be  leased  at  its 
fair  market  value. 

(b)  Special  leasing  opportunities 
shall  be  provided  for  two  classes  of  po- 
tential lessees: 

(1)  PubUc  bodies. 

(i)  Only  pubUc  bodies  with  a  definite 
plan  for  producing  energy  for  their 
own  use  or  for  their  members  or  cus- 
tomers shall  bid  for  leases  designated 
as  special  leasing  opportunities  for 
public  bodies.  To  qualify  as  a  definite 
plan,  a  plan  must  clearly  state  the  in- 
tended use  of  the  coal  and  have  been 
approved  by  the  governing  board  of 
the  public  body  submitting  the  plan. 

(11)  Each  puUlc  body  shall  submit 
evidence  of  qualiflcation  as  part  of  its 
expression  of  leasing  interest  or  upon 
submission  of  a  bid  if  no  expression  of 
interest  is  made. 

(ill)  The  Secretary  may  designate 
certain  coal  lease  tracts  as  special  leas- 
ing opportunities  for  public  bodies 
only  if  a  public  body  has  submitted  an 
expression  of  leasing  interest  under 
(3420.1-2.  requesting  that  the  proce- 
dures of  this  section  apply. 

(iv)  Leases  issued  under  this  section 
to  public  bodies  may  be  assigned  only 
to  other  public  bodies. 

(2)  Small  businesses. 

(i)  When  necessary  to  comply  with 
the  requirements  of  the  Small  Busi- 
ness Act,  the  Secretary  shaU  designate 
a  reasonable  number  of  tracts  for  spe- 
cial leasing  opportunities  for  btisiness- 
es  qualifying  under  13  CFR  Part  121. 

(11)  Leases  Issued  imder  this  section 
may  be  assigned  only  to  other  small 
businesses  qualifsing  under  13  CFR 
Part  121. 

(3436.1-6    Be«aircaent  for  land  use  plan. 


(a)  The  Secretary  may  not  issue  a 
lease  for  cdal  development  imless  the 
lands  containing  the  coal  deposits 
have  been  included  in  a  land  use  plan 
or  land  use  analysis  and  unless  the 
sale  is  compatible  with,  and  subject  to, 
any  relevant  stipulations,  guidelines 
and  standards  set  out  in  that  plan. 

(b)  Plans  for  lands  administered  by 
the  Bureau  of  Land  Management  shall 
be  prepared  in  arioordanfie  with  the 
provisions  of  (  3420.2  of  this  UUe. 
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(c)  Plans  for  lands  under  the  Juris- 
diction of  the  Departmoit  of  Agricul- 
ture or  any  other  Federal  agency  with 
surface  management  authority  over 
lands  subject  to  leasing  shall  be  pre- 
pared by  the  surface  managing 
agency,  except  as  provided  in  the  fol- 
lowing subsection. 

(d)  In  an  area  where  the  Secretary 
finds  either  that  there  is  no  Federal 
interest  in  the  surface  or  that  the  coal 
deposits  in  an  area  are  insuff  idoit  to 
Justify  the  costs  of  a  Federal  land  use 
plan,  lands  may  be  leased  if 

(1)  The  lands  have  been  included  in 
a  comprehensive  land  use  plan  pre- 
pared, authorized  m-  recognized  by  the 
state  in  which  the  lands  are  located, 
which  shall  govern  Federal  coal  leas- 
ing recommendations  affecting  surface 
management  except  for  those  deci- 
stems  for  which  the  Secretary  is  re- 
spcmslble  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
and  those  recommendations  that  are 
in  conflict  with  Federal  law;  or 

(2)  The  lands  have  been  included  in 
a  land  use  analysis  completed  under 
the  provisions  of  Group  1600  of  this 
chapter,  or,  prior  to  adoption  of  the 
regulations  comprising  Group  1600,  a 
comparable  land  use  analysis  under 
existing  procedures. 

(e)  In  the  absence  of  a  completed 
land  use  plan,  a  member  of  the  public 
may  petition  for  a  land  use  analysis 
for  coal  related  uses  of  the  land  as 
provided  for  in  this  group. 

(3420.2    Land  use  plans  prepared  by  the 
Bureau  of  Land  Management 


(  3426.2-1  .  Preparation  of  a  land  use 

The  Bureau  of  Land  Management 
Shan  prepare  resource  management 
plans  and  land  use  analyses  as  pro- 
vided in  Group  1600  of  this  chapter, 
or,  prior  to  adoption  of  the  regulations 
comprising  Group  1600,  a  comparable 
management  plan  or  land  use  analysis 
under  existing  procedures. 

(  3420.2-2    Coal  resource  InflBnnatkMi. 

A  land  use  plan  shall  contain  an  as- 
sessment of  the  amount  of  coal  recov- 
erable by  either  surface  or  under- 
ground mining  <^>eratlon8  or  both. 

(3420.2-3    Areas    acceptable    for    Anther 
consideration  for  leasing. 

The  major  land  use  planning  deci- 
sion concerning  the  coal  resource  shall 
be  the  identification  of  areas  acc^t- 
able  for  further  consideration  for  leas- 
ing. The  areas  acceptable  for  further 
consideration  for  leasing  shaU  be  iden- 
tified by  the  following  screening  pro- 
cedures in  each  subsection  below. 
Each  screening  procedure  shall  be  ap- 
plied (mly  to  those  lands  still  identi- 
fied as  acceptable  for  further  consider- 
ation for  leasing  after  appUcatton  of 
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the  screening  procedure  In  each  pre- 
ceding subsection. 

(a)  Only  those  areas  subject  to  eval- 
uation for  leasing  ((3420.1-2)  that 
have  high  or  moderate  development 
potential  coal  deposits  shall  be  consid- 
ered acceptable  for  furtho-  considera- 
Ucm  for  leasing. 

(1)  This  determination  shall  be 
based  generally  on  the  Geological  Sur- 
vey's Coal  Resource  Occurrence-Coal 
Development  Potential  (CRO/CDP) 
maps.  If  CRO/CDP  maps  are  not 
available,  the  Geological  Survey  shall 
use  other  available  data  s(Nirces  to  es- 
timate coal  developmoit  potential  for 
the  land  management  agency.  If  other 
data  sources  are  used,  the  same  crite- 
ria for  designating  coal  reservies  as 
high  <x  moderate  development  poten- 
tial shall  be  used. 

(2)  Coal  companies,  the  State  gov- 
ernments, aiKl  members  of  the  public 
may  submit  non-confidential  coal  getri- 
ogy  and  economic  data  during  the  ear- 
Uer  inventory  phase  of  planning. 
Where  such  iiif  ormation  is  determined 
to  indicate  significant  developmrat  po- 
tential for  an  area  not  shown  to  be  of 
medium  or  high  potential  in  the  CRO/ 
CDF  ms^is,  the  area  ahall  be  consid- 
o-ed  medium  development  potential 
and  shaU  not  be  excluded  from  fur- 
ther ccxisideration  and  application  of 
the  remaining  scre«is  in  the  land  use 
planning  process. 

(b)  The  authorized  officer  «hall, 
using  the  unsuitabillty  criteria  and 
procedures  set  out  in  Subpart  3461. 
review  f^eral  lands  to  assess  where 
there  are  areas  unsuitable  for  all  or 
certain  types  of  surface  mining  oper- 
ations. Areas  considered  unsuitable  for 
all  types  of  suriace  mining  operations 
shall  not  be  acceptable  for  further 
consideration  for  leasing. 

(1)  On  Federal  lands  administered 
by  the  Btu'eau  of  Land  Management, 
an  unsuitabillty  assessment  will  be 
made  as  part  of  the  land  use  planning 
process  using  both  the  environmental 
and  resource  management  criteria  of 
the  bureau,  including  those  set  out  in 
Subpcul  3461,  and  the  reclamation  and 
environmental  criteria  developed  by 
the  Office  of  Surface  Mining  Reclama- 
tion and  Enforcement.  This  assess- 
ment shall  be  consistent  with  any  deci- 
sion of  the  Office  of  Surface  Mining 
Reclamaticn  and  Enforcement  to  des- 
ignate lands  unsuitable  or  to  termi- 
nate a  designaUmi  in  response  to  a  pe- 
tition. 

(2)  In  cases  where  land  use  plans  to 
be  used  for  coal  activity  planning  have 
been  prepared  by  other  Federal  agen- 
cies or  State  governments  that  do  not 
contain  an  unsuitabillty  assessment, 
the  Secretary  shall  conduct  an  assess- 
ment. This  assessment  shall  provide 
opportunity  for  public  comment. 

(c)  Multiple  land  use  decisions  shaU 
be  made  which  may  eliminaf.e  addi- 
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tional  coal  deposits  from  further  con- 
sideration for  leasing  to  protect  other 
resources  values  of  a  locally  Important 
or  unique  nature  not  Included  In  the 
unsultablllty  criteria  dlsciissed  in  para- 
graph (b)  of  this  subsection. 

(d)  While  preparing  a  land  use  plan, 
the  Bureau  of  Land  Management  shall 
consult  with  all  qualified  surface 
owners,  as  defined  in  §  3400.0-5  of  this 
chapter,  whose  lands  overlie  coal  de- 
posits to  determine  preference  for  or 
against  mining  by  other  than  under- 
ground mining  techniques. 

(1)  Where  a  significant  nimiber  of 
qualified  surface  owners  in  an  area 
who  have  not  previously  granted  any 
option,  preference,  or  right  of  first  re- 
fusal to  any  other  party  to  mine  their 
land  by  other  than  underground 
mining  methods  have  expressed  a 
preference  against  mining  by  other 
than  underground  mining  techniques, 
and  that  area  would  be  considered  ac- 
ceptable for  further  consideration  for 
leasing  only  for  development  by  un- 
derground mining  techniques.  In  addi- 
tion, the  area  may  be  offered  for  lease 
sale  for  development  by  other  than 
underground  mining  techniques  if 
there  are  no  acceptable  alternative 
areas  available  to  meet  the  regional 
leasing  target. 

(2)  An  area  subject  to  paragraph 
(dXl)  of  this  subsection  may  be  con- 
sidered acceptable  for  further  consid- 
eration for  leasing  for  mining  by  sur- 
face underground  or  surface  methods 
if  the  number  of  qualified  surface 
owners  who  have  expressed  their  pref- 
erence against  mining  by  other  than 
underground  methods  is  reduced 
below  a  significant  nimiber  because 
qualified  svu^ace  owners  who  ex- 
pressed their  preference  against  such 
mining  subsequently  have  given  writ- 
ten consent  for  such  mining:  (11)  the 
ownership  of  the  surface  estate  of 
qualified  surface  owners  who  ex- 
pressed such  a  preference  is  trans- 
ferred to  surface  owners  who  are  not 
qualified  s\irface  owners  or  to  quali- 
fied surface  owners  who  subsequently 
provided  consent  to  such  mining;  or 
(ill)  both  (i)  and  (11);  and  the  land  use 
plan  is  amended  accordingly. 

(3)  If  any  qualified  surface  owner  in- 
dicates a  firm  intent  not  to  give  writ- 
ten consent  during  the  expected  life  of 
the  land  use  plan  to  the  mining  of  the 
coal  deposit  underlying  his  surface 
estate,  and  signs  a  written  statement 
that  he  has  not  granted  any  option, 
preference,  or  right  of  first  refusal  to 
acquire  consent  to  any  other  party, 
that  portion  of  a  coal  deposit  underly- 
ing his  land,  if  otherwise  considered 
acceptable  for  further  consideration 
for  leasing  as  a  result  of  the  applica- 
tion of  the  screen  In  the  preceding 
subsection,  shall  be  considered  accept- 
able for  leasing  for  development  by 
underground  mining  methods. 
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(4)  A  portion  of  a  coal  deposit  con- 
sidered accepUble  for  leasing  for 
mining  by  imderground  methods  pur- 
suant to  clause  (3)  may  be  considered 
for  leasing  also  by  other  than  under- 
ground mining  techniques  if  the  own- 
ership of  the  siirface  estate  is  subse- 
quently transferred  to  a  surface  owner 
other  than  a  qiiallfied  sivface  owner 
or  to  a  surface  owner  who  does  not  ex- 
press a  firm  Intent  not  to  provide  con- 
sent for  such  mining  and  if  the  land 
use  plan  Is  amended. 

(e)  The  land  use  plan  may  provide 
for  impact  thresholds  to  manage  coal 
development.  Thresholds  are  pre-spec- 
ified  levels  or  rates  of  coal  develop- 
ment, measured  by  impacts  on  iiatu- 
ral.  social  or  economic  resources,  for 
the  areas  assessed  as  acceptable  for 
further  consideration  for  leasing. 
Where  a  threshold  exceeded,  the 
Bureau  of  Land  Management  may 
halt,  suspend  or  condition  further  con- 
sideration of  the  areas  acceptable  for 
leasing. 

(f)  Where  the  areas  acceptable  for 
further  consideration  for  leasing 
within  a  planning  unit,  in  the  Judg- 
ment of  the  local  land  manager  con- 
tain more  reserves  than  are  likely  to 
be  needed  for  leasing  over  the  life  of 
the  plan,  the  plan  may  specify  broad 
areas  greater  than  60.000  acres  for  ear- 
liest consideration  for  leasing,  if  any  is 
to  be  done. 

{  3420  J-4    Hearing  rcqairemcnts. 

The  Bureau  of  Land  Management 
shall  conduct  a  public  hearing  on  the 
proposed  land  use  plan  before  it  is 
adopted  if  such  a  hearing  is  requested 
by  any  person  may  be  adversely  affect- 
ed by  the  adoption  of  the  plan.  A 
hearing  conducted  under  OroUp  1600 
of  this  chapter  may  fulfill  this  re- 
quirement. 

The  authorized  officer  conducting 
the  hearing  shall:  (a)  publish  a  notice 
of  the  hearing  in  a  newspaper  of  gen- 
eral circulation  at  least  once  in  each  of 
two  consecutive  weeks  in  the  affected 
geographical  area; 

(b)  provide  an  opportunity  for  testi- 
mony by  anyone  who  so  desires:  and 

(c)  record  the  proceedings  of  the 
hearing  so  that  a  complete  transcript 
of  the  hearing  can  be  compiled  if  re- 
quested. 

{3420.2-5    ConralUtion  wltli  Federal  mr- 
tmet  nanageaient  afencies. 

In  situations  where  another  Federal 
sxirface  management  agency  adminis- 
ters limited  areas  overlying  Federal 
coal  within  the  boundaries  of  a  land 
use  plan  being  prepared  by  the  Bureau 
of  Land  Management,  the  Bureau  of 
Land  Management  shall  consult  with 
the  other  agency  to  obtain  its  recom- 
mendations as  to  the  acceptability  for 
further  consideration  for  leasing  of 
the  land  the  other  agency  administers. 


IS420J-C    ConstiltaUon  with  States. 

Before  adopting  a  land  use  plan  that 
makes  any  formal  assessment  of  lands 
acceptable  for  further  consideration 
for  leasing,  the  Bureau  of  Land  Man- 
agement shall  consult  with  the  state 
Governor  and  the  state  agency 
charged  with  the  responsibility  for 
maintaining  the  state's  unsultablllty 
program  (43  CFR  3461.4-1). 

SS420J-7    Idcntiflcatloa  of  lamh  as  ae- 
ccptabk  for  f^uthcr  eonsideratloli. 

Formal  determination  that  lands  are 
acceptable  for  further  consideration 
for  leasing  will  be  made  under  Subpart 
1600  of  this  chapter.  Any  lands  deter- 
mined to  be  acceptable  may  be  further 
considered  for  leasing  under  (3420.4 
of  this  Subpart. 

(3420 J    Rcgloiial    productloB    goals    and 
leasing  tarseU. 

I3420.S-1    GcBcraL 

(a)  The  coal  production  regions  to 
which  this  section  applies  shall  be  des- 
I^iated  by  publication  in  the  Federal 
RBOiSTsa.  They  may  be  changed,  or 
their  boundaries  altered,  by  publica- 
tion in  the  Fkdcsal  RaoismL 

(b)  The  Secretary  in  consiiltation 
with  the  Secretary  of  the  Department 
of  Energy,  affected  State  Ctovemors. 
and  other  concerned  parties  shall  bi- 
ennially adopt  regional  coal  produc- 
tion goals  provided  by  the  E>epartment 
of  Energy  adjusted  as  necessary.  The 
Secretary  shaU  also  establish  regional 
leasing  targets  for  the  purposes  of  set- 
ting Departmental  priorities,  aiding 
the  States  in  planning  for  potential 
future  impacts  of  coal  develoiHnent, 
and  supplying  the  guidance  for  estab- 
lishing the  amount  of  coal  to  be  of- 
fered through  proposed  lease  sale 
schedules. 

§  3420  J-2    ETsluatlon  of  coal  needt. 

This  section  sets  out  the  process  the 
Department  shall  follow  in  establish- 
ing regional  coal  needs  and  appropri- 
ate coal  management  actions. 

(a)  Proposed  regional  production 
goals  stating  the  desired  levels  of  pro- 
duction of  coal  from  various  types  of 
coal  shall  be  established  by  the  De- 
partment of  Energy  consistent  with 
the  procedures  as  agreed  to  by  the 
Secretaries  of  Energy  and  of  the  Inte- 
rior on  production  goals  for  energy  re- 
sources on  Federal  lands. 

(b)  The  Secretary  shall,  within  60 
days  of  receipt  of  the  proposed  pro- 
duction goals,  review  and  comment 
thereon  to  the  Secretary  of  Energy. 
The  Secretary  shall  inform  the  Secre- 
tary of  Energy  of  potential  policy  con- 
flcts  or  problems  concerning,  but  not 
limited  to:  (1)  the  Department's  re- 
sponsibility for  the  management,  regu- 
lation, and  conservation  of  natural  re- 
sources; (2)  the  capabilities  of  Federal 


lands  and  Federal  coal  resources  to 
meet  these  goals;  and  (3)  the  national 
need  for  coal  resources  balanced 
against  the  environmental  conse- 
quences of  developing  the  resources. 

(c)  The  Secretary  of  EInergy  shall 
issued  final  production  goals  not  more 
than  30  days  after  receipt  of  the  Sec- 
retary's comments.  In  establishing  or 
revising  regional  lease  sale  schedules. 
the  Secretary  shall  be  guided  by  these 
final  production  goals  of  the  Depart- 
ment of  Energy. 

(d)  The  Department  of  Energy's 
final  production  goals  and  related  pro- 
ductiiMi  statistics  of  the  Department 
of  the  Interior  shall  be  provided  to  the 
regional  coal  teams.  Each  team  shall 
consider  the  regional  situation  and 
recommend  adjustments  to  the  rele- 
vant regional  production  goal  based  on 
such  factors  as  (1)  public  comment  re- 
ceived as  a  result  of  the  publication  of 
the  Department  of  Energy's  final  re- 
gional production  goals  in  the  Fediral 
RaciSTEK.  (2)  testimony  received  in 
heartngts)  held  by  the  team  in  the 
region,  (3)  state  government,  BUtf 
State  Office,  regional  development 
policies,  (4)  administrative  capacity  to 
satisfy  the  indicated  level  of  leasing 
based  on  the  Department  of  Energy's 
final  production  goals,  and  (5)  other 
information  available  to  the  states  and 
BLM  State  offices  which  they  beUeve 
should  receive  oonsidei-ation  by  the 
Secretary  in  his  review  of  the  Depart- 
ment of  Energy's  final  regional  pro- 
duction goals.  Regional  teams  may 
also  recommend  preliminary  regional 
leasing  target  to  the  Eiecretary. 

(e)  The  Secretary  shall  consider  the 
findings  and  recommendations  of  the 
regional  coal  teams  and  other  relevant 
information  and  review  the  Depart- 
ment of  Energy's  final  regional  pro- 
duction goals  to  determine  whether 
any  adjustments  thereto  are  neces- 
sary. The  Secretary  shall  either  adopt 
such  goals  or  make  the  necessary  ad- 
justments thereto  and  then  adopt  the 
goals,  as  adjusted.  Upon  adoption  of 
the  Department  of  Energy's  final  re- 
gional production  goals,'  with  or  with- 
out adjustments,  such  goals,  together 
with  the  reasons  for  adjustments,  if 
any.  shaU  be  transmitted  to  the  Secre- 
tary of  E^erg3^  and  published  in  the 
Federal  Register. 

(f)  The  Secretary  shall  also  establish 
preliminary  regional  leasing  targets, 
based  on:  the  Department  of  EInergy's 
final  regional  production  targets,  as 
adopted;  recommendations  of  the  re- 
gional coal  teams;  and  other  relevant 
information.  In  establishing  the  pre- 
liminary regional  leasing  targets,  at  a 
minimum,  the  expected  and  potential 
production  for  existing  coal  leases, 
noncompetitive  coal  leases,  non-Feder- 
al coal  holdings,  expected  non-Federal 
leasing,  the  level  of  competition 
within  the  coal  region,  and  the  envl- 
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ronmental  benefits  of  leasing  In  the 
management  of  the  Federal  coal  re- 
source shall  be  evaluated.  Preliminary 
regional  leasing  targets  shall  reflect 
the  difference  l>etween  desired  levels 
of  production  in  the  region  and  pro- 
jected supplies,  shall  be  set  out  on  the 
basis  of  reserve  coal  tonnages,  shall  be 
for  4  years,  and  shall  be  based  on  the 
coal  that  would  come  into  production 
as  a  result  of  Federal  leasing.  Consid- 
eration shall  also  be  given  to  the  rela- 
tive economic,  social,  and  environmen- 
tal differences,  among  the  coal  regions, 
the  comparative  benefits  of  developing 
Federal  rather  than  non-Federal  coal, 
and  other  factors  as  the  Secretary 
deems  appropriate.  The  preliminary 
leasing  targets  shall  be  published  in 
the  Federal  Rsqister. 

(g)  In  the  process  of  adopting  the 
Department  of  Energy's  final  regional 
productioh  goals  and  establishing  pre- 
liminary regional  leasing  targets,  the 
Secretary  may  call  a  national  confer- 
ence of  the  regional  coal  teams  to 
review  their  recommendations. 

(h)  In  addition  to  participating  in 
the  Secretary's  regional  hearings  cm 
the  Department  of  Ekiergy's  final  re- 
gional production  goals,  the  coal  and 
utility  industries,  agricultural  and 
community  organizations,  environ- 
mental groups,  and  other  concerned 
parties  shall  be  afforded  the  opportu- 
nity to  submit  their  viewi  on  these 
goals,  as  adopted  by  the  Secretary, 
and  on  the  preliminary  regional  leas- 
ing targets  by  notice  in  the  Feisral 
Register  and,  if  sufficient  requests  are 
received,  from  the  public  through  ad- 
ditional hearlng(8). 

(I)  The  Secretary  shall  consult  with 
the  State  Oovemors  seeking  thelr 
vlews  concerning  the  D^Mitment  of 
Energy's  final  regional  production 
goals,  those  goals  as  adopted  by  him, 
and  the  preliminary  leasing  targets. 
The  Secretary  shall  particularly  seek 
the  Governors'  views  regarding  the  re- 
lationship between  the  preliminary  re- 
gional leasing  targets  and  potential 
social  and  economic  effects  on  the 
State  and  region. 

(j)  Based  on  the  consultation  with 
the  State  Governors,  consideration  of 
the  Department  of  Energjr's  final  re- 
gional production  goals,  as  adopted, 
and  the  comments  received  on  these 
goals  and  the  preliminary  regional 
leasing  targets,  the  Secretary  shall 
adopt  final  regional  leasing  targets  for 
the  guidance  of  regional  coal  teams  as 
set  out  In  S  3420.3-3  of  this  title. 

(k)  Two  years  after  the  adoption  of 
each  new  regional  lease  sale  schedule, 
the  Secretary  shall  review  the  final  re- 
gional leasing  target  which  applies  to 
that  schedule  through  the  process  set 
out  in  paragraphs  (b)  through  (J)  of 
this  section  and.  if  necessary,  revise 
the  final  regional  leasing  target  for 
the  final  2  years  of  the  sale  schedule. 
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(1)  The  Initial  regional  leasing  tar- 
gets established  for  the  first  regional 
lease  sales  may  be  established  by  the 
Secretary  based  on  the  analysis  pre- 
sented In  the  final  EInvlronmental 
Statement.  Federal  Coal  Management 
Program,  and  related  analjrses  without 
regard  to  the  provisions  of  paragraphs 
(a)  through  (j)  of  this  section  , 

S3420J-S    Use  of  final  regional   leasing 
targets. 

(a)  The  final  regional  leasing  targets 
shall  guide  the  regional  coal  team  in 
the  preliminary  delineation,  ranking, 
selection  and  scheduling  of  tracts  for 
lease  sale  In  the  coal  production  re- 
gions. 

(b)  The  final  regional  leasing  targets 
do  not  represent  final  leasing  decisions 
and  may,  with  the  approval  of  the  Sec- 
retary, be  revised  by  the  regional  coal 
teams  as  a  result  of  consideration  of 
national  needs  and  social,  economic, 
and  environmental  factors  that  are 
taken  into  accoxint  during  the  tract 
ranking,  selection,  and  scheduling 
process.  Circumstances  Justtfsrtng  a  re- 
vision of  a  final  regional  leasing  target 
may  include,  but  not  be  limited  to,  the 
following: 

(1)  Expressed  Industry  Interests  in 
coal  development  in  the  region  not  re- 
flected In  the  fizud  regional  leasing 
target; 

(2)  Expressed  interests  and  rationale 
thereof  from  a  community  or  group  of 
communities  for  coal  development  In 
the  adjacent  and  surrounding  areas; 

(3)  Expressed  Interests  for  special 
opportunity  sales; 

(4)  Adjustments  Indicated  by  the 
success  or  failure  of  the  scheduled 
lease  sales  In  meeting  the  final  region- 
al leasing  targets; 

(5)  An  expressed  desire  on  the  part 
of  the  state  or  local  government  to 
shift  or  disperse  development  patterns 
in  the  region  or  sub-region  by  addi- 
ticmal  leasing,  reductions  in  leasing,  or 
shifts  in  locations  of  lease  sales;  and 

(6)  Results  from  the  analyses  con- 
tained in  the  regional  lease  sale  envi- 
ronmental statement. 

(c)  In  any  case,  one  alternative  shall 
be  analyzed  in  the  regional  lease  sale 
environmental  statement  that  repre- 
sents the  applicable  final  leasing 
target  established  pursuant  to 
8  3420.3-2(j), 

(d)  Where  a  regional  coal  team 
elects  to  propose  a  revision  of  the  rele- 
vant final  regional  target  during  the 
selection  of  tracts  proposed  for  lease 
sale  and  the  design  of  the  recommend- 
ed regional  sale  schedule,  the  team 
shall  clearly  set  out  the  proposed  revi- 
sion and  the  reasons  therefor  In  the 
regional  sale  environmental  statement 
and  request  public  comment  on  the 
proposed  revision  in  the  public  partici- 
pation process  for  the  regional  lease 
sale  environmental  statement.  Such  a 
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proposed  revision  shsJl  not  become  ef- 
fective unless  and  until  the  Secretary 
approves  the  recommended  alternative 
leasing  target  and  schedule. 


f  S4204-4    EnTironmenUl  maMMment 

An  environmental  assessment  in  the 
form  of  an  updating  of  the  coal  pro- 
grammatic environmental  statement 
shall  be  conducted  by  the  Secretary  if 
be: 

(a)  determines  that  the  regional  pro- 
duction goals  and  regional  leasing  tar- 
gets established  in  accordance  with 
H  3420.3-2(e)  and  3420.3-2(J)  vary  sig- 
nificantly from  those  analyzed  in  the 
most  current  version  of  the  coal  pro- 
grammatic statement,  or 

(b)  has  reason  to  believe  that  the 
tracts  available  for  selection  in  the 
next  round  of  the  tract  ranking,  selec- 
tion, and  scheduling  process  (Section 
3420.4-4)  in  any  given  region(s)  may 
generate  significantly  different  levels 
or  types  of  environmental  Impacts 
than  were  anticipated  in  the  most  cvu-- 
rent  coal  programmatic  environmental 
statement. 

13420.4    Aethrity     pbumlng— The     leasing 

proccM* 

1 3420.4-1    Area  idcnUflcation  proccM. 

This  section  describes  the  process 
for  identifying,  ranking,  selecting,  and 
scheduling  lease  tracts  after  land  use 
planning  has  been  completed.  This 
process  constitutes  the  "activity  plan- 
ning" aspect  of  the  coal  management 
program.  Activity  platmlng  may  occur 
(a)  where  areas  acceptable  for  further 
consideration  for  leasing  have  been 
identified  in  the  Bureau  of  Land  Man- 
agement's land  use  planning  process 
or  (b)  where  the  surface  management 
agency  or  State  has  completed  accept- 
able planning  under  93420.1-S  of  this 
title.  Activity  planning  may  also  occxir 
where  coal  leasing  and  development  is 
consistent  with  land  use  plans  com- 
pleted prior  to  the  adoption  of  this 
group  3400  of  this  title  that  have  been 
supplemented  by  the  application  of 
the  unsuitabillty  criteria  in  accordance 
with  subpart  3461  of  this  title  and  con- 
sultation with  the  surface  owners  in 
accordance  with  j  3420.2  of  this  title. 

{  3420.4-2    Expreuiona  of  leasing  interest. 

(a)  A  call  for  expressions  of  leasing 
interest  may  be  made  after  areas  ac- 
ceptable for  further  consideration  for 
leasing  have  been  identified  through 
the  Bureau  of  Land  Bfanagement's 
land  use  planning  process.  A  call  for 
expressions  of  leasing  interest  may 
also  be  made  in  other  areas  having  ac- 
ceptable planning  completed  by  other 
surface  management  agencies  or  state 
governments  under  the  provisions  of 
f  3420.1-5  of  this  UUe.  The  call  may  be 
made  in  any  one,  several,  or  all  of  the 
above  mentioned  areas  when  the  Sec- 
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retary  determines,  using  the  regional 
production  goals  and  regional  leasing 
targets  esUbllshed  under  i  3420.4-1  of 
this  title,  that  additional  federal  coal 
leasing  may  be  needed  to  meet  local, 
state,  or  national  needs  in  the  foresee- 
able future. 

(b)  The  expressions  of  leasing  inter- 
est process  provided  for  in  this  Sub- 
part Is  not  exclusive.  Any  individual, 
business  entity,  governmental  entity, 
or  public  body  may  participate  in  the 
general  public  participation  opportuni- 
ties and  procedures  that  are  part  of 
the  land  use  planning  process  which 
precedes  the  call  for  expressions  of 
leasing  interest. 

(c)  Entities  qualifying  for  special 
leasing  opportunities  as  defined  in 
f  3420.1-4  of  this  title  shall  make  their 
intentions  known  through  submission 
of  expressions  of  leasing  interest  when 
called  for  by  the  Secretary. 

(d)  Any  expressions  of  leasing  inter- 
est may  Include  supportive  nonpro- 
prietary data.  Such  data  may  include, 
but  are  not  limited  to,  location  and 
quantities  of  coal  desired,  time  frames, 
proposed  use  of  coal,  technical  coal 
data,  commitment  with  private  surface 
and  coal  owners  and  adjacent  land 
owners  or  lessees,  and  t>asic  develop- 
ment proposals.  Expressions  which 
identify  quantity  and  quality  of  coal 
and  timing  of  need  without  specifying 
a  location  shaU  be  given  as  serious 
consideration  in  activity  planning  as 
those  that  specify  a  location.  Data 
which  are  considered  proprietary  shall 
not  be  submitted  as  part  of  an  expres- 
sion of  leasing  interest. 

(e)  Public  inspection  and  copying  of 
information  submitted  under  this  sub- 
part shall  be  governed  by  the  proce- 
dures in  part  2  of  this  title. 

(f )  Each  caU  for  expressions  of  leas- 
ing interest  shaU  be  published  as  a 
notice  in  the  Pedcral  Rcgistcr  and  in 
at  least  one  newspaper  of  general  cir- 
culation in  each  affected  state.  This 
notice  of  request  shall  specify  the  area 
or  areas  involved.  Information  re- 
quired, the  time  period  within  which 
expressions  may  be  submitted,  where 
to  write  for  further  information,  and 
where  to  submit  the  expressions. 

(  3420.4-3     Preliminary  trmei  delineation. 

(a)  Preliminary  tracts  shall  be  delin- 
eated for  analysis  during  ranking,  se- 
lection, and  scheduling.  The  prelimi- 
nary tracts  may  include  non-Federal 
as  well  as  Federal  coal  reserves  and 
may  include  existing  mining  oper- 
ations. 

(b)  In  addition  to  expressions  of  leas- 
ing interest,  factors  to  t>e  considered  in 
delineating  preliminary  tracts  may  in- 
clude but  are  not  limited  to: 

( 1 )  Technical  coal  data.  Including  re- 
serve tonnage,  rank,  sulfur  content, 
■earn  thickness,  and  ratio  of  overbur- 
den to  recoverable  coal; 


(3)  Conservation  considerations.  In- 
cluding preliminary  calculation  of 
maximum  economic  recovery,  land 
ownership  patterns,  and  the  potential 
formation  of  logical  mining  units;  and 

(3)  Surface  ownership,  including 
qualified  surface  owners'  preferences 
expressed  in  consultation  during  land 
use  planning,  and  the  existence  of 
written  surface  owner  consents  and 
their  terms. 

(c)  The  potential  tracts  shall  be  de- 
lineated in  accordance  with  13471.1-2 
of  this  title  and  by  seam(s)  or  coal 
bed(s).  More  than  one  potential  tract 
may  be  delineated  for  a  specific  coal 
bed  or  potential  mining  unit. 

(d)  When  potential  public  bodies 
have  submitted  expressions  of  leasing 
interest,  tracts  to  meet  those  needs 
shall  be  delineated  when  and  where 
technically  feasible  for  public  body 
special  leasing  opportunities  in  accord- 
ance with  f  3420.1^  of  this  tlUe. 

(e)  In  cooperation  with  the  Small 
Business  Administration,  tracts  may 
be  delineated  when  and  where  techni- 
cally feasible  for  small  business  special 
leasing  opportimities  in  accordance 
with  1 3420.1-4  of  this  tiUe. 

(f )  Other  tracts  to  be  used  In  a  lease 
or  fee  exchange  (43  CFR  Subparts 
3435.  3436,  and  3437)  may  be  delineat- 
ed. 

(g)  A  tract  profile  shall  be  formulat- 
ed for  each  preliminary  tract.  The  pro- 
file shall  include: 

(DA  summary  of  the  information 
used  in  the  delineation  of  the  tract, 
and 

(2)  A  site-specific  environmental  in- 
ventory and  preliminary  analysis. 

(h)  The  regional  coal  team  shall  de- 
termine the  location,  priority,  and 
timing  of  both  preliminary  tract  delin- 
eation and  site-specific  environmental 
inventory  and  analysis,  subject  to  limi- 
tations of  data  availability,  budget, 
and  manpower. 

S  3420.4-4    Regional   tract  ranking,  sclec- 
tkm.  and  scheduling. 

(a)  If  the  final  regional  leasing 
target  established  for  any  given  region 
suggests  a  need  for  additional  Federal 
coal  leasing,  tracts  shall  be  ranked  and 
a  proposed  lease  sale  schedule  shall  be 
prepared  pursuant  to  this  section. 
Tracts  may  also  be  ranked  for  other 
coal  management  purposes. 

(bXl)  The  ranking  classes  shall  be 
those  of  high  medium  and  low  desir- 
ability. In  ranking  the  tracts  three 
major  data  categories  shall  be  consid- 
ered: coal  economics,  natural  environ- 
ment, and  socioeconomic.  The  list  of 
subfactors  to  be  considered  under  each 
category  sh&ll  be  those  determined  by 
the  regional  coal  team  as  appropriate 
for  that  region.  The  regional  coal 
team  may  defer  the  ranking  of  any 
given  preliminary  tract  for  which  they 


determine  there  is  generally  insuffi- 
cient data. 

(3)  The  regional  coal  team  shaU  so-* 
licit  the  recommendations  of  Federal 
ajid  State  agencies  having  appropriate 
expertise.  These  Federal  agencies 
shaH  include  but  are  not  limited  to  the 
Department  of  Energy,  the  Fish  and 
Wndllfe  Service,  the  Oeolbgic^ 
Survey,  and  the  Office  of  Surface 
Mining,  and  any  Federal  agency  that 
administers  the  surface  of  any  lands  In 
a  preliminary  tract. 

(c)  Upon  completion  of  tract  rank- 
ing, the  regional  coal  team  shall  select 
tracts  for  inclusion  in  alternative  pro- 
posed lease  sale  schedules  or  for  other 
management  pinposes  to  be  f  or^rarded 
to  the  Secretary  for  final  selection. 

(1)  The  total  of  the  coal  reserves  in- 
cluded in  the  selected  tracts  In  the 
proposed  lease  sale  schedules  shaU  be 
based  on  the  applicable  final  regional 
leasing  target  established  under  the 
provisions  of  9  3420.3  of  this  title. 

(2)  The  regional  coal  team  shall 
select  tracts  for  scheduling  based  on 
tract  ranking  as  adjusted  using  the  fol- 
lowing considerations:  (1)  the  compati- 
bility of  coal  quality  and  market 
needs:  (U)  cumulative  environmental 
and  socioeconomic  impacts;  (ill)  the 
compatibility  of  reserve  size  and 
demand  distribution  for  tracts;  (Iv) 
public  opinion;  (v)  avoidance  of  future 
by-pass  situations;  and  (vl)  special 
leasing  opportiuiity  requirements. 

(3)  The  regional  coal  team  shall 
identify  all  those  combinations  of 
tracts  which  they  feel  may  be  equally 
desirable  to  meet  the  applicable  final 
regional  targeL  In  addition  to  tract 
combinations  designed  to  meet  the 
leasing  target,  the  team  may  recom- 
mend tract  combinations  representing 
alternative  leasing  targets  based  on 
impact  assessment  or  revised  regional 
coal  demand  assessments,  but  the  rea- 
sons for  all  such  reconunendatlons 
must  be  thoroughly  dociunented. 

(d)  A  notice  of  Intent  to  rank  tracts 
Shan  be  published  in  the  ^edkbal  Rso- 
isTKB  and  selected  newspM>ers  of  gen- 
eral distribution  within  the  region  no 
less  than  30  days  before  the  ranking 
process  t>eglns.  The  notice  shall  con- 
tain a  description  of  the  tracts  to  be 
ranked  and  procedures  under  which 
any  interested  parties  may  become  in- 
volved in  the  process. 

(e)  The  results  of  the  process.  In- 
cluding the  tract  rankings,  the  tracts 
selected,  the  proposed  schedule,  and 
the  list  of  ranking  criteria  used  shall 
be  published  in  the  regional  lease  sale 
environmental  statement  prei>ared  on 
the  tract  ranking,  selection,  and  sched- 
uling process  (Section  3420.4-5).  De- 
tailed Information  on  each  of  the 
tracts  ranked  wfll  be  available  for  in- 
spection in  the  Bureau  of  Land  Man- 
agement State  offices  that  have  Jurls- 
dlctlon   within  the  region  (43   CFR 
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8ulH>art  1831).  Those  parties  interest- 
ed in  conunentlng  on  the  results  of  the 
tract  ranking,  selection  and  scheduling 
process  shall  have  the  opportunity  to 
do  so  in  the  environmental  statement 
process,  prior  to  any  final  decision  by 
the  Secretary  to  adopt  a  regional  sale 
schedule  including  any  of  the  selected 
tracts. 

(f)  Upon  the  (dose  of  the  comment 
period  on  the  draft  environmental 
statement  the  regional  coal  team  shall 
analyze  the  comments  and  make  any 
revisions  in  the  ranking,  selection  and 
scheduling  analysis  they  feel  are  nec- 
essary. The  team  shall  then  tonnrd 
their  final  recommendations  of  alter- 
natives for  a  regional  leasing  schedule 
to  the  Secretary. 

(g)  The  tract  ranking,  selection,  and 
achedullng  process  shall  normally  be 
repeated  every  four  years  with  an 
update  performed  ever  two  years  In  ac- 
cordance with  any  need  identified  by 
the  regional  production  goal  and  re- 
gional leasing  target.  The  Secretary 
may,  in  consultation  with  the 
Oovemor(s)  of  the  affected  States  and 
surface  management  agencies,  initiate 
or  postpone  the  process  to  respond  to 
ctmsiderations  such  as  maJ<H'  planning 
updates,  new  preliminary  tract  delin- 
eations, and  increases  or  decreases  in 
regional  leasing  targets. 

1 3430.4-5  Kavirmiweatal  iMmimiit  (a) 
la  CM^Joiietloa  wltli  the  tract  ranldag, 
scieetMHi.  and  senedwuig  proecss,  a  r^ 
gionai  cnvlromBental  stoteweat  ef  Ok 
-propoMd  aiteraatlTe  lease  talc  aehed* 
■its  shall  ke  prcpartd  in  aeeorteiee 
with  the  proriMiom  at  the  National  Bb- 
vironmental  PoHey  Act  of  1N9.  The 
stataneat  shall  consMcr  heth: 
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13420.6    Final  consiiltatkNH. 


(1)  The  slte-speciflc  potential  envi- 
ronmental Impacts  of  each  tract  being 
considered  for  lease  sale;  and 

(2)  The  Intraregional  aimulatJve  en- 
vironmental imparts  of  the  ivoposed 
leasing  action  and  alternatives,  and 
other  coal  development  activities. 

(b)  The  regional  lease  sale  environ- 
mental statement  prepared  for  the 
original  regional  lease  sale  schedule 
shall  be  updated  if  the  Department 
makes  any  significant  alterations  to 
that  schedule  not  consldo^  In  the 
original  environmental  statement 

|M2t4-«    PiAHe   tuteOaga   m   propoMd 
tracta 

After  the  draft  regional  lease  sale 
environmental  statement  has  been 
completed  on  alternative  lease  sale 
schedules,  a  public  meeting  shall  be 
held  in  the  region  affected  to  an- 
nounce the  results  of  the  ranking,  se- 
lection, and  scheduling  process;  the  al- 
ternative lease  sale  schedules;  and  the 
potential  impacts,  Incliidlng  proposed 
mitigation  measures. 


S  S420.S-1    Timing  of  consultation. 

Following  the  release  of  the  final  re- 
gional lease  sale  environmental  state- 
ment, and  prior  to  adopting  a  regional 
lease  sale  schedule,  the  Secretary  shall 
formally  ccmsult  with  the  Oovemors 
of  those  States  within  which  lease 
sales  are  und^  otMisideration.  and 
with  any  surface  management  agency 
other  than  the  Interior  Department 
which  administers  lands  overlying  any 
lease  tract  under  consideration. 

9  3420.5-2    Consultation  with  sorCaee  man- 


(a)  The  Secretary,  for  any  proposed 
lease  tract  containing  lands  the  sur- 
face of  which  is  under  the  Jurisdiction 
of  any  agency  other  than  the  Depart- 
ment of  the  Interior,  shall  request 
that  the  agency:  (1)  consent,  if  it  has 
not  already  done  so.  to  the  issuance  of 
the  lease  (43  CFR  3400.^1).  and  (2)  if 
it  coosaits.  prescribe  the  terms  and 
conditions  the  Secretary  will  impose  in 
any  lease  which  the  head  of  the 
agency  requires  for  the  use  and  pro- 
tection of  the  nonmineral  interests  In 
those  lands. 

(b)  The  Secretary  may  prescribe  ad- 
ditional terms  and  conditions  that  are 
consistent  with  the  terms  proposed  by 
the  surface  management  agency  to 
protect  the  intoest  of  the  United 
States  and  to  safeguard  the  public  wel- 
fare. 


f341l.6-«    CoMnUatioii  with  Gove 

(a)  The  Secretary  shaU  consult  the 
Governor  of  the  State  in  which  any 
proposed  lease  t^act  is  located.  The 
Secretary  shall  give  the  Oovemor  a 
specified  p«iod  of  time  to  comment, 
not  less  than  30  days  nor  more  than  60 
days,  before  issuing  a  final  decision  re- 
garding any  potential  leaaie  sale  within 
the  state. 

(b)  When  a  lease  proposal  would 
permit  siu^ace  mining  within  the 
boundaries  of  a  National  Forest,  the 
Oovemor  of  the  "State  in  which  the 
land  to  be  leased  is  located  shall  be  so 
notified  by  the  Secretary.  If  the  Oov- 
emor fails  to  object  to  the  lease  pro- 
posal In  60  days,  the  Secretary  may 
adopt  a  sale  schedule  including  that 
tract.  If.  within  the  60  day  period,  the 
Oovemor,  in  writing,  objects  to  the 
lease  proposal,  the  Secretary  may  not 
hold  the  sale  for  that  lease  tract.  Issu- 
ance of  the  lease  will  be  held  in  abey- 
ance for  six  months  from  the  date 
that  the  Oovemor  objects  to  the  lease. 
The  Oovemor  may.  during  this  six- 
month  period,  submit  a  written  state- 
ment of  reasons  why  the  lease  sale 
should  not  be  held  or  the  lease  issued, 
and  the  Secretary  shall,  on  the  basis 
of  this  statement,  reconsider  the  lease 
proposal. 
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|S4M.t-l    Rcedpt  of  written  eoiMent 

Prior  to  maUng  a  final  decision  on  a 
regional  lease  sale  schedule,  the  Secre- 
tary shall  give  consideration  to  what 
acceptable  written  consents  have  been 
received  for  those  potential  lease  sale 
tracts  under  consideration  for  Inclu- 
sion In  the  regional  lease  sale  sched- 
ule. The  Secretary's  considerations 
shall  be  given  in  accordance  with  the 
split  estate  leasing  provision  of  section 
M27  of  this  UUe.  ^ 

f  S420.6-2    Annoancement  of  tracts  uider 
consideration. 

Following  the  release  of  the  final  re- 
gional lease  sale  environmental  state- 
ment, the  Secretary  shall  publish  an 
announcement  in  the  Fbdiral  Rbqis- 
TKH  containing: 

(a)  A  legal  description  of  all  tracts 
tmder  consideration  for  Inclusion  in 
the  regional  lease  sale  schedule,  and 

(b)  the  deadline  for  anyone  to 
submit  a  written  consent  for  any  tract 
imder  consideration  by  the  Secretary 
for  selection  for  inclusion  in  the  re- 
gional lease  sale  schedule. 

I  S420.6-3    Consideration  of  consents. 

The  Secretary  shall,  pursuant  to 
1 3427.2.  take  the  existence  of  written 
consents  into  consideration  in  making 
his  decision  on  the  final  regional  lease 
sale  schedule.  All  other  ranking,  selec- 
tion, and  scheduling  factors  being 
nearly  equal,  those  tracts  for  which 
acceptable  written  consents  have  been 
received  shall  be  chosen  for  Inclusion 
In  the  regional  coal  lease  sale  schedule 
over  those  for  which  no  acceptable 
written  consents  have  yet  been  re- 
ceived. 

93420.7    Adoption  of  final  icgional  lease 
nJc  Khedule. 

8  3420.7-1    Announcement 

Following  completion  of  the  require- 
ments of  H  3420.5  and  3420.6  of  this 
title  the  Secretary  shall  announce  a 
final  regional  lease  sale  schedule.  The 
announcement  shall  be  published  in 
the  Pkdkral  Reqistxr  and  contain  a 
legal  description  of  each  tract  Included 
in  the  lease  sale  schedule  and  the  date 
when  each  tract  has  been  tentatively 
scheduled  for  sale. 

13420.7-2    Reriaion. 

(a)  The  Secretary  may  revise  either 
the  list  of  tracts  Included  in  the  sched- 
ule or  the  timing  of  the  lease  sales  In 
accordance  with  any  alternatives  con- 
sidered in  the  regional  lease  sale  envi- 
ronmental statement  and  during  con- 
sultation with  the  Oovemors  and 
other  surface  management  agencies  if 
such  revision  would  be  in  the  public 
interest.  Notice  of  any  siich  revision 
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■hall  be  published  In  the  Fbdbkal  Rn- 


(b)  Any  regional  lease  sale  schedule 
may  be  updated  or  replaced  as  a  result 
of  a  new  regional  tract  ranking,  selec- 
tion, and  scheduling  effort  conducted 
in  accordance  with  the  provisions  of 
f  3420.4-4  of  this  title. 


1 3422.1    Economic  eralnation. 

(3422.1-1  Mineral  eraluaUon  and  Initial 
comments  on  fair  market  raiue  and 
■wTimiim  economic  recorery. 

After  announcement  of  the  regional 
lease  sale  schedule,  the  authorized  of- 
ficer shall: 

(a)  Solicit  public  comment  on  the 
fair  market  value  of  the  trsurt  or  tracts 
to  be  offered.  Such  solicitation  shall 
present  the  standards  and  procedures 
that  guide  the  Oovemment's  appraisal 
and  ask  for  comments  on  these  items 
which  affect  the  appraisal  such  as  the 
terms  and  conditions  of  similar  market 
transactions,  the  quality  and  extent  of 
the  coal  resource,  the  price  that  the 
mined  coed  would  bring  in  the  market 
place,  the  cost  of  producing  the  coal, 
the  Interest  rate  at  which  anticipated 
Income  streams  should  be  discounted, 
the  value  of  the  siirface  estate  (if  pri- 
vate surface),  the  mining  method  or 
methods  which  would  achieve  maxi- 
mum economic  recovery  of  the  coal 
and  any  other  items  which  might 
affect  the  appraisal  of  the  tract  or 
tracts.  Such  comments  will  be  solicited 
for  a  period  of  30  days.  The  authorized 
officer  shaU  forward  copy  of  all  com- 
ments to  the  USGS. 

(b)  Request  from  the  Geological 
Siurey  an  evaluation  Including  a  coal 
resource  economic  value  (CREV)  and  a 
maximum  economic  recovery  (MER) 
determination.  The  CREV  includes 
the  consideration  of  coal  quality, 
quantity,  and  marketability,  probable 
mining  methods,  costs,  prices,  prelim- 
nary  logical  mining  units,  and  other 
appropriate  elements.  Prior  to  issu- 
ance of  the  sale  notice,  the  Geological 
Survey  shaU  forward  this  evaluation 
to  the  authorized  officer.  This  evalua- 
tion shall  include  the  coal  resource 
economic  value,  mining  method  evalu- 
ation, estimated  recoverable  reserves 
by  seam.  MER  determination,  coal 
quality  assessment,  royalty  and  com- 
pliance bond  recommendations;  an  es- 
timate of  reclamation  fees  that  would 
be  generated  by  mining  the  proposed 
lease;  and  public  comments  on  fair 
market  value  and  maximum  economic 
recovery. 

(3422.1-2  Ertimated  fair  market  raluc  de- 
termination. 

When  the  authorized  officer  receives 
the  mineral  evaluation  and  accompa- 
nying information,  he  shall  estimate 
the  fair  market  value  of  the  coal  de- 


posits and  the  proposed  lease.  Mini- 
mum bonus  bids  shall  be  not  less  than 
$26  per  acre.  The  estimated  fair 
market  value,  minimum  acceptable 
bid,  deferred  bonus  and  other  finan- 
cial terms  and  requirements  shall  be 
the  same  for  special  opportunity, 
emergency,  and  regular  competitive 
leasing.  When  the  estimated  fair 
market  value  has  been  determined, 
the  authorized  officer  shall  inform  the 
Geological  Survey  of  the  determina- 
tion. 

13422.2    Notice  of  sale. 

(a)  Prior  to  the  lease  sale,  the  au- 
thorized officer  shall  publish  a  notice 
of  the  proposed  sale  in  the  Fkdibal 
Rbqistkr  and  In  a  newspapers)  of  gen- 
eral cirxnilatlon  in  the  county  or  equiv- 
alent political  subivlsion  in  which  the 
tracts  to  be  sold  are  situated.  The 
newspaper  notice  shall  be  published 
once  a  week  for  four  consecutive 
weeks.  Such  notice  shall  also  be  posted 
in  the  Bureau  of  Land  Management 
State  Office  and  mailed  to  any  affect- 
ed siirface  owner.  The  lease  sale  shall 
not  be  held  until  at  least  30  days  after 
such  posting. 

(b)  The  notice  shall: 

(1)  List  the  time  and  place  of  sale, 
the  type  of  sale,  bidding  method,  and 
the  description  of  the  tracUs)  being 
offered  and  minimum  acceptable  bid 
to  be  considered; 

(2)  Contain  a  request  for  final  com- 
ments on  the  fair  market  value  of  the 
tract<s)  and  maximum  economic  recov- 
ery and  state  the  address  for  submit- 
ting the  comments  and; 

(3)  Contain  Information  on  where  a 
detafled  statement  of  the  terms  and 
conditions  of  the  lease<8)  which  may 
result  from  the  lease  sale  may  be  ob- 
tained. 

(c)  The  detailed  statement  of  the 
terms  and  conditions  of  the  lease<s) 
sale  offered  for  sale  shall: 

(1)  Contain  an  explanation  of  the 
manner  in  which  the  bids  may  be  sub- 
nUtted; 

(2)  Contain  a  statement  that,  if 
sealed  bids  are  submitted,  they  may 
not  be  modified  or  withdrawn  unless 
the  modifications  or  withdrawals  are 
received  prior  to  the  time  fixed  for 
opening  the  bids; 

(3)  Contain  a  statement  that,  if  the 
sale  is  by  oral  bid,  sealed  bids  may  also 
be  submitted; 

(4)  Contain  a  warning  to  all  bidders 
concerning  18  UJ3.C.  1860,  which  pro- 
hibits unlawful  combination  or  intimi- 
dation of  bidders; 

(5)  Specify  that  the  Secretary  re- 
serves the  right  to  reject  any  and  all 
bids  and  the  right  to  offer  the  lease  to 
the  next  highest  qualified  bidder  if 
the  successful  bidder  fails  to  obtain 
the  lease  for  any  reason; 

(6)  Specify  that  if  any  bid  is  reject- 
ed, any  deposit  shall  be  returned; 


(7)  Contain  a  notice  that  each  bid 
shall  be  accompanied  by  the  bidder's 
qualifications  (43  CFR  3472.2-2); 

(8)  Contain  a  notice  to  bidders  that 
the  winning  bidders  shall  have  to 
submit  the  Information  required  by 
the  Attorney  General  for  post-sale 
review  (43  CFR  3422.3-4); 

(9)  Require  the  bidder  to  pay  one 
fifth  of  the  bonus  bid; 

(10)  If  appropriate,  contain  a  copy  of 
any  written  consent  given  by  a  quali- 
fied surface  owner  and  its  terms,  in- 
cluding payments  which  the  high 
bidder,  if  not  the  holder  of  the  con- 
sent, will  have  to  make;  and 

(11)  If  appropriate,  contain  a  notice 
that  bidders  shall  file  a  statement  that 
all  information  they  hold  relevant  to 
written  consents  affecting  any  area  of- 
fered \fi  the  sale  in  which  the  bid  is 
submitted  has  been  filed  With  the 
proper  Bureau  of  Land  BCanagement 
SUte  Office  (43  CFR  Subpart  1821)  in 
accordance  with  the  proviisions  of  sub- 
part 3427  of  this  title. 

(d)  The  successful  bidder,  if  any, 
shall  reimburse  the  Government  for 
the  cost  of  publishing  the  notice  of 
sale  as  a  condition  of  lease  Issuance. 

(e)  After  the  lease  sale  notice  is  pub- 
lished and  the  final  public  comments 
on  fair  martiet  value  and  maximum 
economic  recovery  are  received,  these 
comments  shall  be  forwarded  to  the 
Geological  Survey  for  consideration  in 
the  final  mineral  evaluation,  which 
will  be  presented  to  the  authorized  of- 
ficer at  the  convening  of  the  sale 
panel. 

{  3422  J    Sale  procedures. 

i  3422.3-1    Conduct  of  tale. 

(a)  Sealed  bids  shall  be  received  only 
until  the  hour  on  the  date  specified  in 
the  notice  of  competitive  leasing;  all 
bids  submitted  after  that  hour  shall  be 
returned.  The  authorized  officer  shall 
read  all  sealed  bids.  If  the  annoimced 
procedure  is  to  receive  sealed  bids  fol- 
lowed by  oral  bids,  the  authorized  offi- 
cer conducting  the  sale  shall  open  and 
read  the  sealed  bids,  after  which  the 
oral  bidding  shall  begin  at  the  level  of 
the  highest  sealed  bid.  Only  those  sub- 
mitting sealed  bids  may  offer  oral  bids. 
After  the  oral  bidding  has  ceased,  the 
highest  bid  shall  be  annoimced.  No  de- 
cision to  accept  or  reject  the  high  bid 
will  be  made  at  this  time. 

(b)  A  sale  panel  shall  convene  to  de- 
termine: (1)  if  the  high  bid  was  prop- 
erly submitted;  (2)  if  it  reflects  the 
fair  market  value  of  the  tract;  and  (3) 
whether  the  bidder  is  qualified  to  hold 
the  lease.  The  recommendations  of 
the  panel  shall  be  sent  to  the  author- 
ized officer  who  shall  make  the  final 
decision  to  accept  a  bid  or  reject  all 
bids.  The  successful  bidder  shall  be  no- 
tified in  writing.  The  Department  re- 
serves the  right  to  reject  any  and  all 


PtOPOSEO  tULES 

bids  regardless  of  the  amount  offered, 
and  shall  not  accept  any  bid  that  is 
less  than  fair  market  value.  The  au- 
thorized of  fleer  shall  notify  any  bidder 
whose  bid  has  been  rejected  and  in- 
clude in  such  notice  a  statement  of  the 
reason  for  the  rejection.  The  Depart- 
ment reserves  the  right  to  offer  the 
lease  to  the  second  high  bidder  if  the 
successful  bidder  falls  to  execute  the 
lease,  or  is  for  any  reason  disqualified 
from  receiving  the  lease. 

(c)  Each  sealed  bid  shaU  be. accompa- 
nied by  a  certified  check,  cashier's 
check,  bank  draft,  money  order,  per- 
sonal check  or  cash  for  one-fifth  of 
the  amount  of  the  bonus,  and  a  quali- 
fications statement  over  the  bidder's 
own  signatiue  with  respect  to  citizen- 
ship and  Interests  held,  as  prescribed 
in  9  3472.2-2  of  this  title.  A  high  oral 
bidder  shall  tender  by  certified  check, 
cashier's  check,  bank  draft,  money 
order,  personal  check  or  cash  at  the 
close  of  bidding  any  additional  amount 
necessary  to  bring  the  amount  ten- 
dered with  his  sealed  bid  up  to  one 
fifth  of  his  oral  bid. 

{3422.3-2    Other  bidding  systeoM. 

(a)  The  use  of  Intertract  bidding 
competition  is  authorized  when,  and 
if,  the  Bureau  of  Land  Management 
and  the  Geological  Survey  in  consulta- 
tion with  the  Department  of  Energy 
determine  it  is  needed  in  the  public  in- 
terest. The  authorization  to  use  inter- 
tract bidding  competition  does  not 
preclude  the  use  of  any  other  form  of 
competitive  bidding  procedures.  Tracts 
including  nontransferable,  written 
consent  from  a  qualified  surface  owner 
given  prior  to  August  3.  1977.  shall  be 
offered  only  in  a  sale  using  Intertract 
bidding  competition. 

(b)  In  Intertract  bidding  competi- 
tion, the  winning  bidders,  if  any,  are 
selected  by  determining  first  the  tract 
with  the  single  highest  bid  per  ton  of 
reserves  among  all  tracts,  then  the 
tract  with  the  second  highest  bid  and 
so  forth.  The  bids  may  be  weighted  to 
compensate  for  differences  In  the 
physical  quality  of  the  coal  in  such 
tracts.  If  leases  are  awarded  they  shall 
be  awarded  for  tracts  proceeding  in 
this  sequence  imtil  the  total  reserve 
tonnage  sought  to  be  leased  in  that 
sale  has  been  reached.  Tracts  receiving 
lower  bids  per  ton  shall  not  be  leased 
as  a  result  of  a  bid  submitted  in  that 
sale. 

9  3422.3-3    Unsurreyed  land*. 

If  the,  land  is  unsiurveyed,  the  suc- 
cessful bidder  shall  not  be  given  30 
dajrs  notice  to  comply  with  the  re- 
quirements of  9  3422.4  of  this  title  for 
lease  issuance  until  the  land  has  been 
surveyed  under  9  3471.1-2  of  this  title 
(See  43  CFR  3471.1-2.) 
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934224-4    Consultation 
GeneraL 

(a)  Subsequent  to  a  lease  sale,  but 
prior  to  issuing  a  lease,  the  authorized 
officer  shall  require  the  successful 
bidder  to  submit  the  Information  set 
out  in  this  subsection  relating  to  the 
bidder's  coal  holdings  to  the  author- 
ized officer  for  transmittal  to  the  At- 
torney General  Upon  receipt  of  the 
information,  the  authorized  officer 
shall  notify  the  Attorney  General  of 
the  proposed  lease  issuanpe.  the  name 
of  the  successful  bidder,  and  the  terms 
of  the  proposed  lease.  The  statement 
of  coal  holdings  that  the  authorized 
officer  will  transit  shall  include  the 
following  best  available  Information 
required  by  the  Attorney  General  for 
each  coal  tract  or  deposit  controlled 
by  the  bidder. 

(1)  Location  of  the  tract  or  deposit 
by  county  and  state  (and  by  public 
land  survey  subdivisions  if  applicable); 

(2)  Whether  the  deposit  is  Federally 
or  non-Federally  owned; 

(3)  Interest  held  by  bidder  (if  Feder- 
al, lease  or  lease  application  number, 
if  non-Federal,  a  statement  of  the 
nature  of  the  Interest— owner,  lessee, 
operator,  Joint  venturer); 

(4)  Surface  ownership  of  the  tract; 

(5)  If  the  surface  is  owned  by  other 
than  bidder,  nature  of  agreement  with 
the  surface  owner  if  any; 

(7)  Reserves  broken  down:  (I)  by  ton- 
nage and  acreage;  and  (11)  into  reserves 
minable  by  surface  and  underground 
mining  methods; 

(8)  BTU  content  or  rank  of  the  coal; 
and 

(b)  Any  successful  bidder  who  has 
previously  submitted  a  statement  of 
coal  holdings  may  file  a  statement  in- 
corporating the  prior  statement  by 
reference  to  the  date  and  proposed 
lease  or  lease  application  serial 
niunber.  and  containing  any  and  all 
changes  in  holdings  since  the  date  of 
the  prior  submission. 

(c)  The  authorized  officer  may  not 
issue  a  lease  until  30  days  after  the  At- 
torney General  receives  the  notice  and 
statement  of  the  successful  bidder's 
coal  holdings.  If  the  Attorney  General 
notifies  the  authorized  officer  that  the 
statement  of  coal  holdings  is  incom- 
plete or  inadequate,  the  30-day  period 
shall  stop  running  on  the  date  of  such 
notification  and  not  resume  nmning 
until  the  Attorney  General  receives 
the  supplemental  information. 

(d)  The  authorized  officer  shall  not 
issue  the  lease  to  the  successful  L  Her 
if.  during  the  30-day  period,  the  Attor- 
ney General  notifies  the  authorized 
officer  that  lease  issuance  would 
create  or  maintain  a  situation  incon- 
sistent with  the  antitrust  laws. 

(e)  If  the  Attorney  General  notifies 
the  authorized  officer  that  a  lease 
should  not  be  issued,  the  authorized 
officer  may: 
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(1)  Reject  all  bids  or  may  notify  the 
Attorney  General  In  accordance  with 
paragraph  (a)  of  this  section  that  Issu- 
ance of  the  proposed  lease  to  the  next 
qualified  high  bidder  Is  under  consid- 
eration: or 

(2)  Issue  the  lease  if,  after  a  public 
hearing  is  conducted  on  the  record  in 
accordance  with  the  Administrative 
Procedure  Act.  the  authorized  officer 
determines  that:  (1)  Issuance  of  the 
lease  Is  necessary  to  carry  out  the  pur- 
poses of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976:  (11)  Issuance 
of  the  lease  is  consistent  with  the 
public  Interest:  and  (ill)  there  are  no 
reasonable  alternatives  to  the  issuance 
of  the  lease  consistent  with  the  Feder- 
al Coal  Leasing  Amendments  Act  of 
1976,  the  anti-trust  laws,  and  the 
public  interest. 

(f )  If  the  Attorney  General  does  not 
reply  in  writing  to  the  notification  in 
paragraph  (a)  of  this  section  within  30 
days,  the  authorized  officer  may  issue 
a  lease  without  waiting  for  the  advice 
of  the  Attorney  GeneraL 

13422.4    Award  of  IcMC. 

(a)  After  the  authorized  officer  has 
accepted  a  high  qualified  bid  and  noti- 
fied the  successful  bidder,  and  the  At- 
torney General  has  not  objected  to 
lease  Issuance  or  the  procedures  in 
{3422.3-4(e)  have  been  completed,  the 
authorized  officer  shall  send  four 
copies  of  the  lease  form  to  the  success- 
ful bidder.  These  forms  shall  be  com- 
pleted, signed,  and  returned  within  30 
days  of  receipt.  In  addition,  the  bidder 
shall,  within  the  30-day  period,  pay 
the  balance  of  the  bonus  bid,  if  re- 
quired, pay  the  first  year's  rental,  and 
file  a  compliance  bond  as  required  by 
Subpart  3474  of  this  chapter.  Upon  re- 
ceipt of  the  above,  the  authorized  offi- 
cer shall  execute  the  lease. 

(b)  If  the  successful  bidder  dies 
before  the  lease  Is  issued,  the  provi- 
sions found  in  8  3472.2-4  of  this  tiUe 
shall  apply. 

(c)  At  least  half  of  aU  competitive 
coal  lease  sales  shall  be  held  oo  a  de- 
ferred bonus  payment  basis.  In  a  de- 
ferred bonus  payment,  the  lessee  shall 
pay  the  bonus  payment  in  5  equal  in- 
stallments: the  first  installment  shall 
be  submitted  with  the  bid.  The  bal- 
ance shall  be  paid  in  equal  annual  in- 
stallments due  and  payable  on  the 
next  four  anniversary  dates  of  the 
lease.  If  a  lease  is  relinquished  or  oth- 
erwise cancelled  or  terminated,  the 
unpaid  remainder  of  the  bid  shall  be 
Immediately  payable  to  the  United 
SUtes. 

f  342S.»-1     PorpoM. 

This  subpart  sets  forth  the  rcgul*- 
tlons  for  the  emergency  leastng  of 
FMenlooaL 
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(3425.9-2    OhticctiTe. 

The  objective  of  this  subpart  is  to 
provide  an  application  process 
through  which  the  Department  may 
consider  holding  lease  sales  apart  from 
the  normal  competitive  leasing  process 
(Sections  3420.4  through  3420.7) 
where  an  emergency  need  for  unleased 
coal  deposits  Is  demonstrated. 

93425.0-«    Policy. 

Leasing  proposals  developed  by  this 
application  process  differ  from  those 
that  originate  through  the  normal 
leasing  process  only  with  respect  to  (a) 
the  method  of  tract  delineation  and 
(b)  the  manner  In  which  the  planning 
and  environmental  assessment  process 
will  be  completed.  Only  as  much  of  a 
coal  deposit  as  is  necessary  to  meet 
the  need  of  the  emergency  lease  appli- 
cant without  compromising  the 
normal  leasing  process  shall  be  of- 
fered. 

9  3425.1     Application  for  emergency  lease. 

13426.1-1    Where  fUc4. 

Application  for  an  emergency  lease 
covering  lands  subject  to  leasing  (43 
CFR  3400.2)  shall  be  filed  in  the 
Bureau  of  Land  Management  State 
Office  having  Jurisdiction  over  the 
lands  or  minerals  Involved  (43  CFR 
Subpart  1821). 

93425.1-2    Form. 

An  application  for  an  emergency 
lease  shall  be  filed  on  a  form  approved 
by  the  Director,  Bureau  of  Land  Man- 
agement. Three  copies  of  the  applica- 
tion and  preliminary  and  other  data 
required  by  this  subpart  shall  be  filed. 
The  application  must  be  accompanied 
by  the  fUing  fee  (43  CFR  3473.2). 

9  3435.1-3    Qualifications  of  the  applicant 

Any  applicant  for  an  emergency 
lease  shall  meet  the  qualifications  re- 
quired of  a  lessee  as  specified  in  sub- 
part 3472  of  this  Utle. 

9  3425.1-4    Emergency  leasing  criteria— ex- 
isting operations. 

(a)  An  emergency  lease  sale  may  be 
held  in  response  to  an  application 
ujider  this  SubcMut  if  the  applicant 
can  show: 

(1)  That  the  application  involves  an 
existing  mining  operation  that  has 
been  producing  coal  for  at  least  two 
years  before  the  date  of  application, 
and  either.  (1)  the  Federal  coal  is 
needed  within  three  years  to  maintain 
an  existing  mining  operation  at  the 
average  annual  level  of  production,  as 
substantiated  by  the  proposed  produc- 
tion levels  stated  In  a  mining  plan,  or 
new  contracted  level  of  productl<m  on 
the  date  of  application,  as  substantiat- 
ed by  a  complete  copy  of  the  supply  or 
delivery  contract,  or  both;  or  (11)  If  the 
coal  deposits  are  not  leased  they  shall 


be  bypassed  in  the  reasonably  foresee- 
able future,  and  if  leased,  some  por- 
tion of  the  tract  applied  for  shall  be 
used  within  three  years,  as  substanti- 
ated by  the  proposed  production  levels 
stated  in  a  mining  sequence  plan:  and 

(2)  That  the  need  for  the  coal  depos- 
its shall  have  resulted  from  circum- 
stances that  were  beyond  the  control 
of  the  applicant  or  that  he  could  not 
have  reasonably  foreseen  and  planned 
for. 

(b)  The  extent  of  any  lease  issued 
under  this  section  shall  not  exceed  8 
years  of  coal  reserves  at  the  average 
annual  production  level  or  new  con- 
tracted level  of  production  on  the  date 
of  the  application. 

93425.1-5    Emerfency     leasing    criteria — 
Hardship  cases. 

An  emergency  lease  sale  may  be  held 
in  response  to  an  application  under 
this  Subpart  if  the  applicant  can  show 
that  the  application  involves  coal  de- 
posits that  are  needed  to  avoid  signifi- 
cant hardship  to  the  lease  applicant  or 
users  of  the  coal. 

(a)  The  application  shall  show  that 
the  coal  deposits  are  unlikely  to  be  de- 
lineated or  scheduled  for  sale  in  the 
normal  competitive  system  because: 

(1)  They  are  outside  a  coal  produc- 
tion region  estallshed  pursuant  to 
9  3420.3-l(a): 

(2)  They  are  inside  a  coal  production 
region  in  which  activities  piirsuant  to 
9  3420.4  have  yet  to  be  commenced:  or 

(3)  They  are  of  a  size,  quality  or  end 
use  that  is  not  significantly  related  to 
meeting  the  regional  leasing  target. 

(b)  The  application  shall  show  hard- 
ship of  the  following  type: 

(DA  locality  has  lost  or  will  lose  its 
alternative  sources  of  domestic  coal 
supply: 

(2)  A  mine  which  has  been  closed 
will  be  reopened,  and  local  unemploy- 
ment will  be  alleviated; 

(3)  The  mine  will  test  new  technol- 
ogy whose  development  is  supported 
by  a  Federal  agency: 

(4)  Mining  and  reclamation  of  the 
tract  will  promote  a  program  or  policy 
of  another  surface  management 
agency,  such  as  rehabilitation  of  lands 
scarred  by  past  uses:  or 

(5)  Similar  reasons  that  the  Secre- 
tary determines  substantially  in  the 
public  interest  after  allowing  opportu- 
nity for  public  hearing  and  consider- 
ing the  comments  therein. 

(c)  The  Secretary  may  issue  a  lease 
under  this  subpart  to  any  applicant 
listed  in  the  modified  court  order  in 
NRDC  V.  Huohe*.  4M  P.  Supp.  148 
(DJ>.C.  1978). 

93426.1-6    Preliadaary  data. 

(a)  Any  application  for  an  emergen- 
cy lease  shall  contain  preliminary  data 
to   assist   the   authorised   officer   in 


malring  an  environmental  assessment 
as  described  in  9  3430.3-1  of  this  tlUe. 

(b)  Such  preliminary  data  shall  in- 
clude: 

(1)  A  map,  or  maps,  (which  may  be 
available  from  state  or  Federal 
sources)  showing  the  topography, 
physical  features  and  natural  drainage 
patterns,  existing  roads,  vehicular 
trails,  and  utility  systems:  the  location 
of  any  proposed  exploration  oper- 
ations, including  seismic  lines  and  drill 
holes:  to  the  extent  known,  the  loca- 
tion of  any  proposed  mining  oper- 
ations and  facilities,  trenches,  access 
roads  or  trails,  and  supporting  facili- 
ties including  the  approximate  loca- 
tion and  extent  of  the  areas  to  be  used 
for  pits,  overbuj^en,  and  tailings;  and 
the  location  of  water  sources  or  other 
resources  that  may  be  used  in  the  pro- 
posed operations  and  facilities. 

(2)  A  narrative  statement,  including: 

(I)  The  anticipated  scope,  method, 
and  schedule  of  exploration  oper- 
ations, including  the  tyuea  of  explora- 
tion equipment  to  be  used; 

(II)  The  method  of  mining  anticipat- 
ed. Including  the  best  estimate  of  the 
mining  sequence  and  production  rate 
to  be  followed; 

(ill)  The  relationship  between  the 
mining  operations  anticipated  on  the 
lands  applied  for  and  existing  or 
planned  mining  operations,'  or  support 
facilities  on  adjacent  Federal  or  non- 
Federal  lands; 

(Iv)  A  brief  description,  including 
mi^;>s  or  aerial  photographs,  as  appro- 
priate, of:  the  existing  land  use  within 
and  adjacent  to  the  lands  applied  for, 
known  geologic,  visual,  cultural,  or  ar- 
chaeological features:  and  known  habi- 
tat of  fish  and  wildlife— particularly 
threatened  and  endangered  species— 
any  of  which  may  be  affected  by  the 
proposed  or  anticipated  exploration  or 
mining  operations  and  related  facili- 
ties: 

(V)  A  brief  description  of  the  pro- 
posed measures  to  be  taken  to  control 
or  prevent  fire  and  to  mitigate  or  pre- 
vent soil  erosion,  pollution  of  surface 
and  ground  water,  damage  to  fish  and 
wildlife  or  other  natural  resources,  air 
and  noise  pollution,  adverse  impacts  to 
the  social  and  infrastructure  systems 
of  local  communities,  and  hazards  to 
public  health  and  safety;  reclaim  the 
surface:  and  meet  other  applicable 
laws  and  regulations.  The  applicant 
may  submit  other  pertinent  informa- 
tion that  the  applicant  wishes  to  have 
considered  by  the  authorized  officer; 

(vi)  A  statement  which  describes  the 
intended  use  of  the  coal  covered  by 
the  emergency  application:  and 

(vii)  Any  other  Information  which 
will  show  that  the  application  meets 
the  requirements  of  this  subpart. 

(c)  The  applicant  shall  not  under- 
take any  mining  operations  on  the 
land  except  for  casual  use.  without 
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prior  authorization  by  exploration  li- 
cense. Casual  use  excludes  activities 
that  cause  significant  surface  disturb- 
ance or  damage  to  lands,  resources, 
and  Improvements,  such  as  the  use  of 
heavy  equipment,  explosives,  or  any 
off-road  vehicle  that  could  disturb  the 
land.  Determination  of  significant  sur- 
face disturbance  or  damage  shall  be 
made  by  the  authorized  officer. 

(d)  The  authorized  officer,  after  re- 
viewing the  preliminary  data  con- 
tained in  an  i4)pllcation.  and  at  any 
time  during  an  environmental  assess- 
ment may  request  additional  informa- 
tion from  the  applicant.  Where  the 
surface  of  the  land  Is  held  by  a  quali- 
fied siu^ace  owner  (Section  3400.0-5) 
and  the  mining  method  to  be  used  is 
other  than  underground  mining  tech- 
niques, the  authorized  officer  shall 
obtain  doctiments  necessary  to  show 
ownership  of  surface.  The  I4>plicant 
shall  submit  evidence  of  written  con- 
sent from  any  qualified  s\u-f  ace 
owner(s).  (See  43  CFR  Subpart  3427). 

93425.1-7    Rejection  of  applications. 

(a)  An  Implication  for  an  emergency 
lease  shall  be  rejected  in  total  or  in 
part  when  the  authorized  officer  de- 
termines that:  (1)  The  application  is 
not  consistent  with  conditions  for 
holding  a  lease  sale  specifed  in 
93425.1-3  of  this  Utle;  (2)  the  lands 
listed  in  the  implication  are  not  availa- 
ble for  coal  leasing  under  93400.2  of 
this  tiUe;  (3)  the  lands  applied  for  are 
assessed  to  be  unsuitable  for  leasing 
imder  the  provisions  of  subpart  3461 
of  this  UUe,  or  Ue  within  an  identified 
area  of  critical  environmental  concern; 
(4)  the  impllcant  cannot  qualify  as  de- 
fined in  9  3425.1-3  of  this  tiUe  to  hold 
a  lease  under  this  subpart;  (5)  prelimi- 
nary data  required  under  93425.1-5  of 
this  title,  including  additional  infor- 
mation specifically  requested  in  writ- 
ing by  the  authorized  officer,  are 
found  to  be  lns\ifflclent  to  determine 
whether  the  application  meets  the 
conditions  for  emergency  leasing,  and 
to  complete  the  enviromnental  assess- 
ment satisfactorily;  (6)  the  lease  would 
violate  the  Integrity  of  the  normal 
leasing  process;  or  (7)  after  thorough 
investigation  of  the  issues  involved, 
leasing  of  the  lands  covered  by  the  ap- 
plication, for  environmental  or  other 
sufficient  reasons,  would  be  contrary 
to  the  public  interest. 

(b)  Any  application  subject  to  rejec- 
tion under  paragraph  (aK5)  of  this 
section  shall  not  be  rejected  until  the 
applicant  is  given  written  notice  of  the 
opporttmity  to  provide  requested  miss- 
ing information  and  fails  to  do  so 
within  the  time  specified  in  the  deci- 
sion issued  for  that  purpose. 

93425.2    Land  use  plans. 

No  emergency  lease  shall  be  Issued 
under  this  subpart  unless  the  lands 
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have  been  Included  In  a  comprehen- 
sive land  tise  plan  or  a  land  use  aniJy- 
sis.  as  required  in  93420.1-5  of  this 
title.  .The  decision  to  issue  an  emer- 
gency lease  shall  be  consistent  with 
the  appropriate  land  use  plan  or  anal- 
ysis. 

9  84264    Environmental  assessment 

(a)  Before  an  emergency  lease  sale 
may  be  held  the  authorized  officer 
shall  conduct  an  environmental  assess- 
ment of  the  proposed  lease  area  and 
prepare  an  environmsntal  assessment 
record. 

(1)  The  entlronmental  assessment 
shall  Include: 

(1)  An  evaluation  of  direct  and  Indi- 
rect potential  impacts  including  cumu- 
lative impacts  of  coal  leasing  and  de- 
velopment upon  the  physical  and 
socio-economic  environment  of  the 
proposed  lease  area  and  adjacent  areas 
that  may  be  affected; 

(11)  An  evaluation  of  the  technical 
and  natxiral  potential  for  successful 
reclamation  on  the  proposed  lease 
area;  and 

(ill)  An  evaluation  of  all  reasonable 
alternatives  to  leasing  the  area  or  to 
any  known  plans  of  operation  for  the 
proposed  area. 

(2)  The  environmental  assessment 
record  shaU  be  prepared  containing 
recommendations  and  special  stipula- 
tions regarding: 

(i)  Lands  that  should  be  excluded 
from  the  proposed  areas  to  avoid  unac- 
ceptable environmental  or  special  im- 
pacts, including  those  lands  to  be  ex- 
cluded as  identified  through  the  appli- 
cation of  the  tmsuitability  criteria  in 
subpart  3461  of  this  UUe. 

(11)  Any  specific  measures  required 
to  avoid  or  mitigate  adverse  impacts 
to,  or  to  reclaim  areas  that  may  be  ac- 
ceptable for  leasing  and  development, 
including  measures  to  assure  appropri- 
ate post-mining  land  use  and  measures 
to  prevent  irreparable  damage  or  de- 
struction of  unique  environmental 
values  that  are  identified  through  the 
applicaUon  of  the  unstiitabillty  crite- 
ria in  subpart  3461  of  this  UUe. 

(3)  If,  based  upon  the  environmental 
assessment  record  prepared  under  (2), 
the  authorized  officer  determines  that 
an  environmental  statement  is  re- 
qtiired  under  the  NaUonal  Environ- 
mental Policy  Act  of  1969,  either  a 
statement  shall  be  prepared  imder  40 
CFR  1500,  or  the  authorized  officer 
may  determine  that  because  of  critical 
environmental  consideraUons  imder 
9  3425.1-«(aK7)  of  this  Utle. 

(4^  If.  based  upon  the  environmental 
assessment  record  prepared  under  (2), 
the  authorized  officer  determines  that 
an  enirironmental  statement  ia  not  re- 
quired under  the  National  Environ- 
mental Policy  Act  of  1969,  a  finding  of 
no  significant  Impact  shall  be  pre- 
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p«r«d  and  teued  in  accordanoe  with  40 
CPR  1M1.4  and  U06.6. 

(b)  For  leaae  appUcations  Involving 
lands  In  the  National  Forest  System, 
the  authofiaed  officer  shall  submit  the 
lease  application  to  the  Secretary  of 
Agriciilture  for  consent,  for  comple- 
tion of  an  environmental  assessment 
and  for  the  attachment  of  appropriate 
lease  stipulations,  and  for  the  making 
of  any  other  findings  prerequisite  to 
lease  issuance.  (43  CFR  3400.3-3). 

|342Su4    Consoltation  an^  nle  pfoctdurw. 

(a)  The  following  sections  of  subpart 
3420  of  this  UUe  shall  apply  to  all 
leases  offered  for  sale  under  the  provi- 
sions of  subpart  3425: 

(1)  Section  3420.4-0;  ' 

(2)  SecUon  3420.5-1;  and 

(3)  Section  3420.5-2. 

(bXl)  Subpart  3422  of  this  title  ap- 
plies In  fuD  to  any  sale  to  be  held  in 
response  to  an  application  fOed  under 
subpart  3425  of  this  title. 

(2)  In  addition  to  the  requirements 
set  forth  in  (3422.2  of  this  title,  the 
successful  bidder  must  meet  the  emer- 
geiKry  leasing  criteria  (See  1 342S.1-J). 


IM2&J    Dilic«nc«  Mid  oUmt  I 

DOlgent  development  and  continued 
operation  shall  t>e  required  on  all 
emergency  leases  consistent  with  the 
provisions  governing  other  competitive 
leases  (See  43  CFR  3400.0-5). 


|B4rJ-l    PurpsM. 

The  purpose  of  this  subpart  is  to  set 
out  the  protection  that  shall  be  af- 
forded qualified  anrfaoe  ovnets  of 
spUt  esUte  lands  (43  CPR  3400.0-«). 

iS427.g-S    AoUwrity. 

(a)  These  regulations  are  Issued 
under  the  authority  of  the  statutes 
dted  in  J  3400.0-3  of  this  UUe 

(b)  These  regulations  primarily  Im- 
plement secUon  714  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  im  (30  U.S.C.  1304). 

1 3427.1    DcpoalU  Hibjcct  to  coascat 

On  split  estate  lands  (43  CFR 
3400.0-5)  where  the  surface  is  owned 
by  a  qualified  surface  owner,  coal  de- 
posits that  will  be  mined  by  methods 
other  than  underground  mining  tech- 
niques shall  not  be  included  in  a  lease 
sale  notice  without  written  eooaent 
from  the  qualified  surface  owner  (43 
CFR  34(M).0-5)  allowing  the  leaaee/op- 
erator  to  enter  and  commence  surface 
mining  operaUons. 

1 3427  J    Procedures. 

<a)  Each  written  consent,  evidence  of 
written  consent,  or  statement  of  refus- 
al to  oooaent  shaU  be  filed  with  the 
appropriate  Bureau  of  Land  Manage- 
ment State  Oflke  (43  CFR  Subpart 
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1821)  at  least  M  worfclnc  days  prior  to 
the  publication  of  the  lease  sale  nottee 
of  the  lands  to  which  it  appUca.  It 
shall  be  the  responsibility  of  parties 
Intending  to  file  consents  to  be  aware 
of  pending  coal  lease  sale  notice  dates. 
Generally,  theae  dates  shall  be  as  pub- 
Uahed  in  the  final  regional  sale  ached- 
nle  (43  CFR  3420.7). 

(b)  Written  consent  or  evidence  of 
written  consent  may  t>e  filed  by  any 
private  peraon  or  persons  with  an  In- 
terest In  the  lease  sale  of  s^t  estate 
lands.  A  statement  of  refusal  to  con- 
sent shaD  be  filed  by  the  qualified  sur- 
face/>wner. 

(e)  The  ffUng  shall,  at  a  minimum 
contain  the  present  legal  address  of 
the  qualified  owner,  and.  if  It  Is  a  writ- 
ten consent  or  cvidsnee  Uwraof.  a 
copy  of  the  wrttten  eonMnt  or  evi- 
dence thereof,  and  the  name,  owner- 
ship. Interest,  if  any.  and  legal  address 
of  the  party  who  acquired  the  consent. 

(d)  At  each  stage  in  the  tract  delin- 
eation, ranking  and  scheduling  in  that 
region,  areas  covered  by  written  con- 
sents that  are  fUed  with  the  appropri- 
ate State  Office  before  the  final  deci- 
sion on  the  pending  regional  lease  sale 
schedule  shall  be  given  priority  over 
other  split  estate  areas  where  there  Is 
a  qualified  surface  owner. 

(e)  Within  flftaen  working  days  after 
the  filing  of  a  written  consent,  evi- 
dence thereof,  or  a  statement  of  refiis- 
al  to  consent,  the  State  Office  shaU 
verify  that  the  written  consent  or  evi- 
dence of  such  eoneent  meets  all  of  the 
following  requirements,  and  that  the 
statement  of  refusal  to  consent  meets 
the  requirements  of  paragraphs  (2) 
and  (3): 

(1)  The  right  to  enter  and  conunenoe 
mining  Is  transferable  to  whomever 
makes  the  suoceasf  ul  bid  In  a  lease  sale 
for  a  tract  which  Includes  the  lands  to 
which  the  eoneent  appllea.  A  written 
consent  shall,  be  considered  transfer- 
able only  if .  at  a  minimum.  It  provides 
that  after  the  lease  sale  for  the  tract 
to  which  the  consent  applies  (I)  the 
payment  for  the  consent  is  to  be  made 
by  the  successful  bidder  or  (11)  the  suc- 
cessful bidder  Is  permitted  to  reim- 
burse the  company  which  first  ob- 
tained the  consent  for  the  purchase 
price  of  the  consent. 

(2)  The  named  surface  owner  is  a 
qualified  surface  owner  as  defined  in 
13400.0-5  of  this  UUe  and  resides  at 
the  address  specified  in  the  filing. 

(3)  The  UUe  for  all  lands  described 
in  the  filing  is  held  by  the  named 
qualified  surface  owners. 

(f)  Upon  receipt  of  a  filing  from 
anyone  other  than  the  named  quali- 
fied surface  owner,  the  authorised  of- 
ficer shall  contact  the  named  qiudlf  led 
surface  owner  and  request  his  confir- 
mation in  writing  that  the  filed,  trans- 
ferable, written  consent  to  enter  and 
commence  mining  has  been  granted 


and  that  the  filing  fully  disdosea  all  pt 
the  terms  of  the  wrttten  consent. 

(g)  The  conditions  of  (e)  and  (f) 
shall  be  met  prior  to  publication  of  the 
sale  notice. 

(h)  The  State  Director  shall  In  all 
cases  noUfy  the  person  or  persons 
filing  the  written  consent,  evidence  of 
written  consent,  or  statement  of  refus- 
al to  cosMcnt  of  the  resiilU  of  the 
review  of  the  filing,  including  any  re- 
quest for  additional  information 
needed  to  satisfy  the  requiremenU  of 
this  subpart  In  cases  where  Insuffi- 
cient InformaUon  was  supplied  with 
the  original  filing. 

(i)  The  terms  and  purchase  price  of 
say  applicable  written  surface  owner 
eoosent  shall  be  included  with  the  de- 
scription of  the  traeUs)  In  the  notice 
of  lease  sale. 

(J)  Any  statement  of  refusal  to  eon- 
sent  shall  be  treated  as  controlling 
untfl  the  land  use  plan  that  Includes 
the  area  covered  by  the  refusal  to  coo- 
sent  is  revised,  or  the  surface  estate  li 
sold.  When  revision  of  the  land  OM 
plan  Is  initiated,  the  qualified  surfkee 
owner  shall  be  notified  that  his  prior 
statement  of  refusal  has  expired,  and 
given  the  opportunity  to  submit  an- 
other statement 

|S4rj    VsHdIIss  sf  tntormtOi^n. 

Any  person  sutnnitting  a  written 
consent  shall  include  with  his  filing  a 
statement  that  the  evidence  submit- 
ted, to  the  best  of  his  knowtodge.  rep- 
resents a  true,  accurate,  and  compleCe 
statement  of  InformaUon  reganUnc 
the  consent  for  the  area  described. 

f  MS7.4     Refwal  sT  cmmmiL 

Any  person  having  knowledge  of 
qualified  surface  owners  who  have  re- 
fused outright  grant  written  consent  is 
asked  to  notify  the  proper  Bureau  of 
Land  Management  State  Office.  (43 
CFR  Subpart  1821).  Should  the  au- 
thorised officer  decide  on  the  basis  of 
this  information,  any  statement  of  re- 
fusal, or  qualified  surface  owner  pref- 
erences expressed  during  land  use 
pUnning  that  Written  consent  cannot 
be  obtained  for  the  foreseeable  future. 
coal  deposits  that  uiMierlle  land  owned 
by  such  qualified  surface  owners  shall 
be  eliminated  from  the  regional  sale 
scheduling 


oompeUUon  as  defined  in  {3400.0-6  of 
this  title. 

PAIT  MM-MONCOMrfTmVE  LIASIS 


I  3427  J    Prc-«xisUag  cosMiits. 

An  otherwise  valid  written  consent 
given  by  a  qualified  surface  owner 
prior  to  August  4.  1977.  shall  be  con- 
sidered valid  for  the  purposes  of  this 
subpart.  Where  the  authorized  officer 
determines  that  any  such  written  con- 
sent is  not  transferable  to  any  poten- 
tial bidder  on  the  tract  In  which  the 
area  covered  by  the  consent  Is  Includ- 
ed, that  tract  shall  be  offered  for  sale 
only  In  a  sale  using  intertraci  bidding 
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3436.0-1    Puipose. 

3436.0-3    Authority. 

3436.1    Qualified  exchange  propoocnts. 

3436.8    Exchange  procedures. 

3436  J    Recovery  costs. 
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134304-1    Pnvosc. 


PIOfOSB)  RULES 
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3437.1    Qualification  criteria. 

3437.1-1    Qualified  exchange  proponents. 

3437.1-3   Unqualified  pn^onents. 

3437.3    Exchange  procedures; 

Authobitt:  30  U.S.C.  181  et  seq.:  30  n.S.C. 
521-031;  30  U.S.C.  351-358;  30  n.S.C.  1201  et 
seq.;  42  n.S.C.  7101  et  seq.  and  43  UJS.C 
1701  et  seq.     . 
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These  regulations  set  forth  proce- 
dures for  processing  noncompetitive 
(preference  right)  coal  lease  I4)pllca- 
Uons  on  Federal  lands. 

13430.0-3    Airthotity. 

(O  These  regulations  are  issued 
under  the  authority  of  the  statutes 
dted  in  1 3400.0-3  of  this  titie. 

(b)  These  regulations  primarily  im- 
plement section  3(b)  of  the  Mineral 
Leasing  Act  of  1920  (30  U,S.C. -SOKb)). 

13430.0-7    Scope. 

Because  section  4  of  the  Federal 
Coal  I  teasing  Amendments  Act  of  1976, 
amending  30  UJB.C.  201(b),  repealed 
the  Secretary's  authority  to  issue  or 
extend  a  coal  prospecting  permit  on 
Federal  lands,  the  regulations  in  this 
subpart  apply  only  to  lease  i^jplica- 
tlons  which  have  already  been  filed. 
No  additional  prospecting  permits  that 
confer  &  preference  right  to  a  coal 
lease  shall  be  issued.  Therefore,  these 
regulations  address  only  the  proce- 
dures for  processing  pending  prefer- 
ence right  lease  applications.  The  sur- 
face owner  consent  provisions  of  the 
Stirface  Mining  Control  and  Reclama- 
tion Act  of  1977  do  not  apply  to  pref- 
erence right  lease  applications. 


Vdtoy 


3437J>-1    Puiposs. 


13430.1    Preference  rigiit 


13430.1-1    Showing   required   for  entitle- 
nient  to  s  lease. 

An  applicant  for  a  preference  right 
lease  shall  be  entltied  to  a  noncom- 
petitive coal  lease  if  the  applicant  can 
demonstrate  that  he  discovered  com- 
mercial quantities  of  coal  on  the 
permit  lands  within  the  term  of  the 
permit,  all  other  requirements  having 
been  met. 

13430.1-2    Conuaerdal  quantities  defined. 

For  the  purpose  of  f  3430.1-1  of  this 
titie,  commercial  quantities  is  defined 
as  follows: 

(a)  The  coal  deposit  discovered 
under  the  permit  ahall  be  of  such 
character  and  quantity  that  a  prudent 
person  would  be  Justified  In  furtho* 
expenditure  of  his  labor  and  means 
with  a  reasonable  proq>ect  of  success 
In  developing  a  valuable  mine. 

(b)  The  applicant  shall  iveaent  suffi- 
cient evidence  to  show  thai  thare  is  a 
reasonable  expeetatkm  that  revenues 
from  the  sale  of  the  coal  aball  exceed 
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the  cost  of  developing  the  mine  and 
extracting,  removing,  transporting, 
and  marketing  the  coaL  The  costs  of 
development  shall  include  the  estimat- 
ed cost  of  exercising  environmental 
protection  measures  and  suitably  re- 
claiming the  lands  and  complying  with 
all  applicable  Federal  and  state  laws 
and  regulations. 

I3430J    Applieation  for  lease.  ^ 

{34S0.2-I    Inhial  showing. 

All  preference  right  coal  lease  appli- 
cations shall  have  contained  or  shall 
h§ve  been  supplemented  by  the  timely 
submission  of  the  following  informa- 
tion: 

(a)  The  measured  and  indicated 
quantity  and  quality  of  the  reserves 
discovered  within  the  boimdaries  of 
the  permit. 

(1)  Coal  quantity  shall  be  indicated 
by  structural  maps  of  the  toim  of  all 
beds  to  be  mined,  isopachotis  maps  of 
beds  to  be  mined  and  tnterburden; 
and.  for  beds  to  be  mined  by  surface 
mining  methods,  isopachous  maps  of 
the  overburden.  These  maps  shall 
show  the  location  of  test  holes  and 
outcrops.  An  estimate  of  the  meastired 
and  indicated  reserves  for  each  bed  to 
be  mined  shall  be  included. 

(2)  Coal  quality  data  shall  indude. 
at  a  minimum,  an  average  proximate 
analysis,  sulfur  content,  and  BTU  con- 
tent of  the  coal  in  each  seam  to  be 
mined.  Also,  all  supporting  geological 
and  geophysical  data  used  to  develop 
the  required  Information  shall  be  sub- 
mitted. 

(b)  Topographic  maps  as  available 
from  State  or  Federal  sources  showing 
ph3^cal  features,  drainage  patterns, 
roads  and  vehlde  trails,  utility  sys- 
tems, and  water  sources.  The  location 
of  proposed  development  and  mining 
operations  facilities  shall  be  identified 
on  the  maps.  These  maps  shall  indude 
the  ivproximate  locations  and  extent 
of  tailings  and  overburden  storage 
areas;  location  and  size  of  pit  areas; 
and  the  location  of  water  sources  or 
other  resources  that  may  be  used  in 
the  proposed  operation  and  facilities 
inddental  to  that  use. 

(c)  A  narrative  statement  that  in- 
dudes: 

(1)  The  antldpated  scope  of  oper- 
ations,  the  schedule  of  tolerations,  and 
the  types  of  equipment  to  be  used; 

(2)  The  mining  method  to  be  used 
and  an  estimate  of  the  expected 
mining  sequence  and  production  rate; 

(3)  The  relationship,  if  any,'between 
operations  planned  on  the  land  i4>- 
plled  for  Ond  existing  or  planned  oper- 
aticns  and  facilities  on  adjacent  lands; 

(4)  A  brief  deacriptkm.  Induding 
maps  or  aerial  photographs  as  agtffro- 
priate  of:  (1)  existing  land  uses  on  and 
adjaooit  to  the  applied  for  land;  (11) 
known  geologic  visual,  cultural,  or  ar- 
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chaeoloeical  feature*  on  the  ftpplied- 
for  )MD±  and  (Ul)  known  wlkUlfe  habi- 
tat, and  that  of  threatened  or  endan- 
plant  and  animal  fpeder.  that 
be  affected  by  the  planned  explo- 
ration and  mining  operations; 

(5)  A  brief  deacrtptlon  of  meanires 
planned  to  prevent  or  control  fire  and 
to  mitigate  or  prevent  •oil  erosion. 
ground  and  surface  water  pollution, 
damage  to  wfldllfe  or  Its  habitat,  air 
and  noise  pollution,  hazards  to  public 
health  and  safety,  and  impacts  to  the 
social  and  infrastructure  systems  of 
local  communities;  and 

(«)  A  brief  description  of  any  plans 
that  the  applicant  wishes  to  have  con- 
sidered by  the  authorize^*  officer 
which  show  how  the  applicant  expects 
to  reclaim  disturbed  sites  and  other- 
wise meet  applicable  laws  and  regula- 
tions. 

I  MM2-t    AiMitioMal  iafornwtloii. 

In  addition  to  the  Information  re- 
quired by  13430.2-1  of  thU  tiUe,  the 
applicant  shall  have  submitted  certi- 
fied abstracts  indicating  the  presence 
of  any  mining  claims  lying  within  or 
partly  within  the  preference  right 
tease  application  area  that  were  locat- 
ed prior  to  the  issuance  of  the  proa- 
pecting  permit. 

S  3430  J    Planning  and  enrironmenL 


9  3439.3-1     Land  m 

A  preference  right  lease  may  not  be 
issued  until  the  lands  Involved  have 
been  inoluded  in  an  acceptable  land 
use  plan  that  complies  with  the  cur- 
rent applicable  planning  regulations  in 
effect  for  the  land  management 
agency,  or  a  land  use  analysis,  under 
(  3420.1-6  of  this  tlUe. 

1 3430.3-2    Enrlronmental  ■wetiment 

(a)  After  the  applicant  has  complet- 
ed the  initial  showing  required  under 
S  3430.2  of  this  UUe.  the  authorized  of- 
ficer shall  conduct  an  environmental 
assessment  of  the  {voposed  preference 
right  lease  area  and  prepare  an  envi- 
ronmental assessment  record. 

(b)  The  environmental  assessment 
shall  include: 

(1)  An  evaluation  of  direct  and  indi- 
rect potential  impacts  Including  cumu- 
lative impacts  of  leasing  and  develop- 
ment upon  the  physical  and  socioeco- 
nomic environment  of  the  proposed 
lease  area  and  adjacent  areas  that 
may  be  affected: 

(2)  An  evaluation  of  the  technical 
and  natural  potential  for  successfiil 
reclamation  on  the  proposed  lease 
area:  and 

(3)  An  evaluation  of  aU  reasonable 
alternatives  to  leasing  the  area  or  to 
any  known  plans  of  operation  for  the 
proposed  area  as  set  forth  in  any  pre- 
liminary data  and  information. 
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(c)  The  environmental  assessment 
record  shall  be  prepared  containing 
recommendations  on  lease  terms  and 
special  stipulations  regarding: 

(1)  Lands  that  should  be  excluded 
from  the  propoaed  lease  area  to  avoid 
unacceptable  environmental  or  social 
Impacts.  Including  those  lands  to  be 
excluded  as  Identified  through  the  ap- 
plication of  the  unsuitabillty  oiUrla 
of  subpart  3461  of  this  UUe: 

(2)  Any  specific  measures  required  to 
avoid  or  to  mitigate  adverse  Impacts, 
or  to  reclaim  areas  that  may  be  accept- 
able for  leasing  and  development,  in- 
cluding measures  to  assiire  appropri- 
ate post-mining  land  use  and  measures 
to  prevent  Irreparable  damage  to  or 
destruction  of  unique  environmental 
values  that  are  identified  through  the 
application  of  the  unsiiltabUity  crite- 
ria of  subpart  3441  of  this  UUe. 

(d)  If.  based  upon  the  environmental 
■1HIIII  111  record  prepared  under  (c). 
the  authorized  officer  determines  that 
an  environmental  statement,  is  re- 
quired under  the  NaUonal  Environ- 
mental Policy  Act  of  1969.  such  a 
statement  shall  be  prepared  according 
to  40  CFR  1500. 

(e)  If.  based  upon  the  envlronnkental 
assessment  record  prepared  under  (c). 
the  authorized  officer  determines  that 
an  environmental  statement  ia  not  re- 
quired, a  finding  of  no  significant 
Impact  shall  be  prepared  and  lss\>ed  in 
accordance  with  40  CFR  1501.4  and 
1506.6 

{  U30A    Final  slMwlac. 

§  3430.4-1    Request  for  final  allowing. 

(a)  Upon  completion  of  the  environ- 
mental assessment,  the  authorized  of- 
ficer shall  promptly  request  a  final 
showing  by  the  applicant. 

(b)  The  authorized  officer  shall 
transmit  to  the  applicant,  with  the  re- 
quest for  a  final  showing,  the  follow- 
ing: 

(1)  The  proposed  lease  form,  includ- 
ing any  proposed  stipulations;  and 

(2>  A  copy  of  the  environment  as- 
sessment. Including  a  map  or  maps 
showing  all  areas  subject  to  specific 
stipulations  because  they  have  been 
assessed  or  designated  to  be  unsuitable 
for  coal  mining  operations  or  other- 
Wise. 

(c)  Within  90  days  of  receiving  the 
proposed  lease  form,  the  applicant 
shall  submit  the  following  Informa- 
tion: 

(1)  Estimated  revenues: 

(2>  The  estimated  costs  that  a  pru- 
dent pers(»  would  consider  before  de- 
ciding to  operate  the  proposed  mine, 
including  but  not  limited  to,  the  cost 
of  developing  the  mine,  removing  the 
coal,  processing  the  coal  to  make  it  sal- 
able, transporting  the  coal,  paying  ap- 
plicable royalties  and  taxes,  aiKl  com- 
plying with  applicable  laws  and  regu- 


lations, the  propoMB  lease  terms,  and 
special  sUpulations:  and 

(S)  A  comparison  of  the  estimated 
costs  and  revenues  and  of  mining  ven- 
ture consUtuting  the  logical  mining 
unit  of  which  the  lease  would  become 
a  part. 

(d)  The  InformaUon  submitted  by 
the  applicant  shall  be  sufficiently  de- 
tailed to  determined  whether  the  ap- 
plicant's showing  (1)  has  a  reasonable 
factual  basis,  (2)  supports  the  appli- 
cant's assertion  that  the  proposed 
lease  contains  commercial  quantities 
of  coal,  and  (3)  reflects  a  consideration 
of  all  factors  required  by  this  secClon. 

(e)  The  applicant  may  delete  any 
area  subject  to  special  stipulations,  be- 
cause it  has  been  assessed  to  be  unsuit- 
able or  otherwise,  and  the  costs  of 
mining  subject  to  the  sUpulaUons, 
from  the  final  showing  required  by 
paragraph  (c)  of  this  aection. 

(  3430.4-2    Additional  InfonMUioa. 

(a)  If  the  applicant  for  a  preference 
right  lease  has  not  submitted  all  infor- 
mation required  in  1 3430.4-1  of  this 
Utle.  the  authorized  officer  shall  re- 
quest additional  Information  and  shall 
specify  the  information  required. 

(b)  The  applicant  shall  submit,  any 
requested  additional  information 
witnin  60  days  of  the  receipt  of  the  re- 
quest. The  authorized  officer  may 
grant  one  60-day  extension  if  the  ap- 
plicant files  a  written  reqiiest  within 
the  first  60-day  period. 

13430.5    Determination  of  entitlement  to 


I  S430.&-1     Reflection  of  appUcatioa. 

The  authorised  ottlcer  shall  reject 
the  application  if: 

(a)  The  final  showing  of  the  appli- 
cant fails  to  show  that  coal  exists  in 
commercial  quantities  on  the  applied 
for  lands:  or 

(b)  The  applicant  does  not  respond 
to  a  request  for  additional  Information 
within  the  time  period  specified  In 
f  3430.4-2  of  this  UUe. 

93430.5-2    Appeals,  lack  af  Bkowing. 

(a)  If  the  application  is  rejected  be- 
cause the  existence  of  commercial 
quantities  of  coal  has  not  been  shown, 
the  applicant  may,  in  accordance  with 
the  procedures  in  Part  4  of  this  UUe. 
file  a  notice  of  ^peal  and  a  statement 
of  the  reasons  for  the  appeaL 

(b)  The  applicant  shall  have  the 
right  to  a  hearing  before  an  Adminis- 
trative Law  Judge  if  the  applicant  al- 
leges that  the  facts  in  the  application 
are  sufficient  to  show  entiUement  to  a 
lease. 

(c)  In  such  a  hearing,  the  applicant 
shall  bear  both  the  burden  of  going 
forward  and  the  burden  of  proof  to 
show,  by  a  preponderance  of  evidence. 


that   commercial   quanUUes   of   coal 
ezM  tn  the  proposed  lease  area. 

1 3430.5-4    Dctcrminatioa  to  lease  or  seek 


(a)  A  preference  right  lease  shall  be 
issued  if.  upon  review  of  the  applica- 
tion, the  land  use  plan  or  analysis,  and 
environmental  assessment  record,  the 
authorized  officer  determineK 

(1)  The  coal  has  been  discovered  In 
commercial  quanUUes  on  the  lands  ap- 
plied for  and 

(2)  That  the  applicant  has  used  rea- 
sonable economic  assumptions  and 
data  to  support  the  showing  that  coal 
has  beoi  found  on  the  proposed  lease 
tn  oommerical  quanUUes;  and 

(S)  That  the  protecUve  lease  stipula- 
tions assure  that  environmental 
damage  can  be  avoided  or  acceptably 
mitigated  and  that  the  mined  land  can 
be  reclaimed  in  accordance  with  ^pli- 
cable  laws  and  regulations. 

(b)  If  the  authorized  officer  deter- 
mines that: 

(1)  The  land  under  applicaUon  has 
been  shown  to  contain  commercial 
quanUUes  of  coal; 

(2)  All  or  a  porUon  of  the  proposed 
lease  has  been  assessed  as  land  that 
should  be  unavailable  for  coal  develop- 
ment because  of  land  use  or  resource 
conflicts  or  as  land  that  is  unsuitable 
for  coal  mining  operations  under  the 
provisions  of  subpart  3461  of  this  UUe; 
and 

(3)  The  land  is  exempted  from  the 
applicaUon  of  any  relevant  unsuitabil- 
lty criteria  or.  for  similar  reasons,  the 
Secretary  lacks  the  authority  to  pre- 
vent damage  to  or  loss  of  the  land  use 
of  resource  values  threatened  by  lease 
operations— he  may  recommend  that 
the  Secretary  Initiate  exchange  pro- 
ceedings under  1 3530.5-4  of  this  UUe. 

13430.6-4    Lease  exchange. 

The  Secretary  may  initiate,  upon  his 
own  initiative,  the  reoommendaUon  of 
the  authorized  officer,  or  the  request 
of  the  applicant,  lease  exchange  proce- 
dures under  43  CFR  Subpart  3435  for 
the  issvianoe  of  coal  lease  bidding 
rights,  modiflcaUons  to  existing  coal 
leases,  a  mineral  lease  under  subpart 
8626  of  this  title,  or  in  the  case  of  an 
application  including  lands  in  an  allu- 
vial valley  floor,  the  issuance  of  a  coal 
lease  under  provisions  of  subpart  3436 
of  this  UUe,  if  he  finds  that  the  three 
oondiUons  in  f  3430.5-3(b)  of  this  Utle 
are  met. 


134304 

13430.6-1    Lease) 

Each  preference  right  lease  shall  be 
subject  to  requirements  for  Federal 
coal  leases  established  in  subpart  S475 
of  this  UUe  including:  diligent  develop- 
ment and  continued  operation,  royalty 
and  rental  rates,  and  logical  mining 
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unit    requirements    as    provided    In 
|S47S.4ofthlstme. 

13430.6-2    Boadiag. 

The  compliance  bond  for  a  prefer- 
ence right  lease  shall  be  set  in  accord- 
ance with  subpart  3474  of  this  Utle. 


f  34304-3    Lease  I 

A  preference  right  lease  shall  In- 
clude aU  lands  in  the  i4>plicaUon  used 
in  determining  the  entiUement  to  a 
lease. 


134304-4    Dnrattonofl 

Preference  right  leases  shall  be 
issued  for  a  term  of  20  years  and  for  so 
long  thereafter  as  coal  Is  produced  in 
commercial  quanUUes  as  defined  in 
subpart  3400.0-5  of  this  UUe.  Each 
lease  shall  be  subject  to  readjustment 
at  the  end  of  the  first  20-year  period 
and  at  the  end  of  each  period  of  10 
years  thereafter. 


13430.7 

Mining  operations  conducted  prior 
to  the  effective  date  pf  a  lease  shall 
constitute  an  act  of  trespass  and  be 
subject  to  penalties  «>ecified  by 
9  9239.6  of  this  tiUe. 


Way. 
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93431.0-1    Pnrpose. 

The  purpose  of  this  subpart  Is  to 
provide  procedures  for  the  sale  of  coal 
that  is  necessarily  removed  in  the  ex- 
ercise of  a  right-of-way  issued  under 
TlUe  V  of  the  Federal  Land  Policy  and 
Managemenet  Act  of  1976  (43  U.S.C. 
1761efseq.X 

93431.0-3    Aathorlty. 

(a)  The  regulations  of  tttia  subpart 
are  Issued  under  the  authority  of  the 
statutes  dted  In  9  3400.0-3  of  this  tiUe. 

(b)  These  regulations  primarily  Im- 
plement section  2(aKl)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  by 
section  2  of  the  Act  of  October  30, 
1978  (30  UJ3.C.  201  (aXD). 

93431.1    Qnallflcd  purchaser. 

Any  person  who  has  acquired  a 
right-of-way  under  Titie  V  of  the  Fed- 
eral Land  Policy  and  Management  Act 
of  1976  and  is  required  to  remove  Fed- 
eral coal  in  order  to  develop,  construct 
or  use  the  right-of-way  Is  qualified  to 
purchase  the  coal  to  be  ranoved. 


§3431.2    TeranandcondHioiisorsale. 

(a)  Coal  to  be  removed  in  connection 
with  a  right-of-way  shall  be  sold  to  the 
qualified  purchaser  only  at  the  esti- 
mated fair  market  value,  as  deter- 
mined by  the  Secretary. 

(b)  Where  the  right-of-way  is  being 
used  In  connection  with  the  develop- 
ment of  a  lease,  the  removal  of  coal 
from  the  right-of-way  shall  be  subject 
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to  the  same  requirements  for  health^ 
and  safety  protection,  surface  protec- 
tion and  rehabUitaticm,  and  maximum 
economic  recovery  that  apply  to  the 
lease  Involved. 

(c)  Where  the  right-of-way  is  not 
being  used  in  connection  with  the  de- 
velopment of  a  Federal  coal  lease,  the 
removal  of  the  coal  shall  be  made  sub- 
ject to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  and  sub- 
ject tp  Buch  terms  and  conditions  as 
the  authorized  officer  determines  are 
necessary:  (1)  to  protect  public  health, 
safety,  and  the  environment;  and  (2) 
to  ensure  the  same  recovery  of  the  re- 
source in  the  right-of-way  that  Is  re- 
quired under  a  lease  under  the  provi- 
sions of.  group  3400  of  this  tiUe. 

(d)  All  terms  and  conditions  of  the 
sale  shall  be  terms  and  conditions  of 
the  right-of-way  and  shall  be  adminis- 
tered under  the  provisions  of  group 
2800  of  this  UUe. 


93432.1  Application. 

(a)  A  lessee  may  apply  for  a  modifi- 
cation of  a  lease  to  Include  coal  lands 
or  coal  deposits  contiguous  to  those 
embraced  In  a  lease.  In  no  event  shall 
the  acreage  In  the  application,  when 
combined  with  the  total  area  added  by 
all  modifications  made  after  August  4. 
1976.  exceed  160  acres  or  the  number 
of  acres  in  the  original  lease,  which- 
ever Is  less. 

(b)  The  lessee  shall  file  the  u>Plica- 
tion  for  modification  in  the  Bureau  of 
Land  Management  State  Office  having 
Jurisdiction  over  the  lands  involved  (43 
CFR  Subpart  1821).  describing  the  ad- 
ditional lands  desired,  the  lessee's 
needs  or  reasons  for  such  modifica- 
tion, and  the  reasons  why  the  modifi- 
cation would  be  to  the  advantage  to 
the  United  States. 

93432.2  AvallabUtty. 

(a)  The  authorized  officer  may 
modify  the  lease  to  include  the  lands 
applied  for  if  he  determines  that:  (1) 
the  modification  serves  the  Interests 
of  the  United  States;  (2)  there  is  no 
competitive  Interest  in  the  lands  or  de- 
posits; and  (3)  the  additional  lands  or 
d^>08lts  cannot  be  developed  as  part 
of  another  potential  or  existing  Inde- 
pendent operation. 

(b)  Goal  deposits  underlying  land 
the  surface  of  which  is  held  by  a  quali- 
fied surface  owner,  and  which  would 
be  mined  by  other  than  imderground 
mining  techniques,  may  not  be  added 
to  a  lease  by  modification. 

(c)  The  lands  i4>pUed  for  shall  be 
added  to  the  existing  lease  without 
competitive  bidding,  but  the  United 
States  shall  receive  the  fair  mailtet 
value  of  the  lease  of  the  added  lands, 
either  by  cash  payment  or  adjustment 
of  the  royalty  applicable  to  the  lands. 
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(a)  The  termd  and  condltioiu  of  the 
oriclnal  leaae  shall  be  consistent  with 
the  laws,  regulations,  and  lease  terms 
applicable  at  the  time  of  modification 
except  that  if  the  original  lease  was 
issued  prior  to  Augiist  4.  1978.  the 
minimum  rojralty  provisions  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976  (90  Stat.  1083)  shall  not  apply 
to  any  lands  covered  by  the  lease  prior 
to  its  modification  until  the  lease  is  re- 
adjusted. 

(b)  Before  a  lease  is  modified,  the 
leasee  shall  file  a  written  acceptance  of 
the  conditions  imposed  in  the  modi- 
fled  lease  and  a  written  consent  of  the 
sxirety  under  the  bond  covering  the 
original  lease  to  the  modification  of 
the  lease  and  to  extension  of  the  bond 
to  cover  the  additional  land.  Such 
modifications  must  meet  the  same  en- 
vironmental safeguards  as  set  out  for 
emergency  leases  in  §3425.5  of  this 
tiUe. 


{S4SS.»-1    Purpow. 

The  objective  of  these  regulations  is 
to  provide  methods  for  exchange  of 
coal  resources  when  it  would  be  in  the 
public  interest  to  shift  the  impact  of 
mineral  operations  from  leased  lands 
to  currently  unleased  lands  to  preserve 
public  resource  or  social  values,  and  to 
carry  out  Congressional  directives  au- 
thorizing coal  lease  exchanges. 

f3435.»-S    AatlMrity. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
dted  in  9  3400.0-3  of  this  tiUe. 

(b)  These  regulations  primarily  im- 
plement: 

(1)  Section  3  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  D.S.C. 
203): 

(2)  Section  522  of  the  Surface 
Mining  Control  and  ReclamaUon  Act 
(30  D.S.C.  1272);  and 

(3)  Section  1  of  the  Act  of  October 
30.  1978  (92  SUt.  2073). 

13435.1    Coalieaac  exchance*. 

Where  the  Secretary  determines 
that  coal  exploration,  development 
and  mining  operations  would  not  be  in 
the  public  interest  on  an  existing  lease 
or  preference  right  lease  application, 
or  where  the  Congress  has  authorized 
lease  exchange  for  a  class  or  list  of 
leases,  an  existing  lease  or  preference 
right  lease  application  may  be  relin- 
quished in  exchange  for 

(a)  Cases  where  the  Congress  has 
specifically  authorized,  the  issuance  of 
a  new  coal  lease. 

(b)  The  issuance  of  coal  lea<«e  bid- 
ding rights  of  equal  value; 

(c)  A  mineral  lease  other  than  coal, 
by  mutual  agreement  between  the  ap- 


plicant and  tbe  Secretary  under  sub- 
part 3526  of  this  title;  or 

(d)  Federal  coal  lease  modifications: 
or 

(e)  Any  combination  of  the  above. 

These  interests  may  be  granted  to  the 
extent  of  the  Secretary's  authority  in 
exchange  for  the  relinquishment  of  all 
or  part  of  the  existing  lease  or  prefer- 
ence right  lease  application  area,  any 
part  of  which  has  been  or  may  be  as- 
sessed to  be  unacceptable  for  develop- 
ment because  of  non-coal  public  values 
identlfed  or  discovered  after  the  lease 
or  permit  was  issued. 

(3435.2    Qualified  exchange  proponents — 
Limitations. 

(a)  Any  person  who  holds  a  Federal 
coal  lease,  or  a  iM>ef  erence  right  lease 
application  that  has  been  found  to 
meet  the  commercial  quantities  re- 
quirements fo  S9  3430.1  and  3430.5  of 
this  title  on  lands  described  In  9  3435.1 
of  this  tiUe  is  qualified  to  asiL  the  Sec- 
retary to  initiate  an  exchange. 

(b)  Except  for  leases  qualified  under 
subpart  3536  of  this  title,  the  Secre- 
tary may  issue  a  new  coal  lease  in  ex- 
change for  the  relinquishment  of  out- 
standing leases  or  lease  applications 
only  In  those  cases  listed  in  section  1 
of  the  Act  of  October  30.  1978. 

(c)  The  Secretary  shall  evaluate 
each  qualified  exchange  request  and 
determine  whether  an  exchange  is  ap- 
propriate. 

f  3436.3    Exchange  proccdares. 

1 3435.3-1    Bxchuigc  BOtkc. 

(a)  The  Secretary  shall  initiate  ex- 
change procedures  by  notifying  in 
writing  a  Federal  coal  lessee  or  prefer- 
ence right  lease  applicant  that  consid- 
eration of  an  exchange  of  mineral 
leases  or  other  coal  lease  interests  is 
appropriate.  The  notification  may  be 
on  the  Secretary's  initiative  or  In  re- 
sponse to  a  request  under  9  3435.2  of 
this  UUe. 

(b)  The  exchange  notice  shall  in- 
clude a  statement  of  why  the  Secre- 
tary believes  an  exchange  may  be  in 
the  public  interest. 

(c)  The  notice  may  contain  a  descrip- 
tion of  the  lands  oa  which  the  Secre- 
tary would  grant  lease  interest  in  ex- 
change. If  the  exchange  is  for  coal  de- 
velopment rights,  the  lands  shall  be 
selected  from  those  found  acceptable 
for  further  consideration  for  leasing 
under  93420.2  of  this  UUe.  The  de- 
scription of  the  interests  under  consid- 
eraUon  for  relinquishment  may  in- 
clude all  or  part  of  an  existing  lease  or 
preference  right  lease  applicati(m. 

(d)  The  notice  shall  contain  a  re- 
quest that  the  lesMe  or  preference 
right  lease  applicant  indicate  whether 
he  ts  willing  to  negotiate  an  exchange. 


fS43SJ-2    bdtlal   response  ky 
lease  appHeant 

(a)  The  lessee  or  preference  right 
lease  applicant  wishing  to  negotiate  an 
exchange  shall  so  reply  in  writing 
within  60  days  of  the  receipt  of  the  ex- 
change noUce.  The  reply  may  include 
a  description  of  the  lands  on  which 
the  lessee  or  lease  applicant  would 
accept  an  exchange  lease  or  grant  of 
coal  lease  modifications  and.  if  appro- 
priate, a  showing  of  written  consent 
from  a  qualified  surface  owner. 

(b)  A  reply  to  the  exchange  nottoe 
by  a  leasee  or  preference  right  leaae 
applicant  tiwtv-aHtij  willingness  to 
enter  into  an  exchange  shall  also  indi- 
cate willingness  to  provide  the  geolog- 
ic and  economic  data  needed  by  the 
Secretary  to  determine  the  fair 
maritet  value  of  the  leaae  or  lease  ap- 
plication to  be  relinquished.  The  lessee 
or  preference  right  lease  applicant 
shall  also  indicate  wHllngess  to  provide 
any  geologic  and  economic  data  in  his 
possession  that  wUl  help  the  Secretary 
to  determine  the  fair  market  value  of 
the  potential  Federal  lease  exchange 
tract  or  tracts. 


93436J-3 


to 


(a)  If  both  parties  wish  to  proceed 
with  the  exchange,  the  authorized  of- 
ficer and  the  lessee  or  preference  right 
lease  applicant  shall: 

(1)  Negotiate  the  selection  of  appro- 
priate exchange  lands  containing  a 
logical  mining  unit  of  coal  in  those 
cases  where  the  Secretary  is  author- 
ized to  issue  a  coal  exchange  lease,  or 
a  minable  unit  of  leasable  minerals 
other  than  coal; 

(2)  Negotiate  appropriate  coal  lease 
modifications; 

(3)  Negotiate  to  establish  the  value 
of  coal  lease  bidding  rights;  or 

(4)  Negotiate  any  combinaUon  of  the 
above. 

(b)  Any  land  leased  in  exchange 
shall,  to  the  satisfaction  of  the  lessee 
or  lease  applicant  and  the  Secretary, 
be  a  lease  tract  containing  coal  or  de- 
posits of  other  leasable  minerals  equal 
to  the  fair  market  value  of  the  relin- 
quished deposits. 

(c)  Land  proposed  for  lease  In  ex- 
change for.  or  tar  inclusion  In,  an  ex- 
isting lease  or  preference  right  lease 
applicaUon  shall  be  subject  to  leasing 
under  subpart  3420  or  group  3400  or 
3500  of  this  title  as  appropriate. 

9  3435.3-4    DetcrmiaatkHi  of  valiie. 

The  value  of  the  land  to  be  leased, 
or  added  by  lease  modification,  or  of 
the  bidding  rights  to  be  Issued  in  ex- 
change shall,  to  the  satisfaction  of  the 
applicant  and  the  Secretary,  be  equal 
to  the  estimated  fair  market  value  of 
the  lease  or  lease  application  to  be  re- 
linquished. 


9  3435.S-S    Notice  and  piiUk  hearing. 

After  the  lessee  or  lease  applicant 
and  the  Secretary  agree  on  the  land  to 
be  leased,  the  coal  lease  modifications 
to  be  granted  or  the  bidding  rights  to 
be  issued,  notice  of  the  proposed  ex- 
change shall  be  published  in  the  Fed- 
ntAL  Rbcistes  and  in  at  least  one 
newspaper  of  general  circulation  in 
each  county  or  equivalent  political 
subdivision  where  both  the  offered 
and  selected  lands  are  located.  The 
notice  shall  announce  that,  upon  re- 
quest, at  least  one  public  hearing  will 
be  held  in  a  city  or  ciUes  located  near 
each  tract  involved.  The  notice  shall 
also  conUin  the  SecreUry's  prelimi- 
nary findings  why  the  proposed  ex- 
change is  in  the  public  interest.  The 
hearlng(s).  if  any,  shall  be  held  to 
obtain  public  comments  on  the  merits 
of  the  proposed  exchange. 

9  3435.3-6    Consultation  with  (;overnur. 

(a)  The  Secretary  will  notify  the 
Governor  of  each  State  in  which  lands 
in  the  proposed  exchange  are  located 
of  the  terms  of  the  exchange  and  the 
Secretary's  preliminary  findings  why 
the  exchange  is  in  the  public  interest. 
The  Secretary  shall  give  each  Gover- 
nor at  least  45  da'ys  after  this  notifica- 
tion to  comment  on  the  proposal  prior 
to  consummating  the  exchange. 

(b)  If,  within  the  45  day  period,  the 
Govemor(s),  in  writing,  objects  to  an 
exchange  that  involves  leases  or  lease 
rights  in  more  than  one  Slate,  the  Sec- 
retary will  not  consummate  the  ex- 
change for  6  months  from  the  date  of 
objection.  The  C»ovemor<s)  may 
during  this  6-month  period  sutmilt  a 
written  statement  why  the  exchange 
should  not  be  consummated,  and  the 
Secretary  shall,  on  the  basis  of  this 
statement,  reconsider  the  lease  pro- 
posal. 

9  3435.4    iMuance  of  lease,  leaae  nM>dirica- 
Uon,  or  bidding  rights. 

(a)  If,  after  any  public  hearlngCs), 
the  Secretary  by  written  decision  con- 
cludes that  the  issuance  of  a  coal  or 
other  mineral  lease  or  coal  lease  modi- 
fication or  coal  lease  bidding  rights  in 
exchange  for  the  relinquishment  of 
the  existing  lease,  preference  right 
lease  application  or  portion  thereof  Is 
in  the  public  Interest,  lease  stlpula- 
Uons  for  operations  on  the  exchange 
lease  or  modified  lease  shall  be  estab- 
lished. 

(b)  The  exchange  lease  shall  con- 
tain: 

(1)  A  statement  that  the  lessee 
Uteri^y  quitclaims  any  right  or  inter- 
est in  the  lease  or  preference  right 
lease  application  exchanged;  and 

(2)  A  sUtement  of  the  Secretary's 
findings  that  lease  issuance  Is  in  the 
public  interest. 

(c)  The  exchange  lease  or  lease 
modification  shall  be  issued  upon  re- 


linquishment of  the  lease,  preference 
right  lease  application,  or  porUon 
thereof. 

(d)  Hie  exchange  lease  or  lease 
modification  shall  be  subject  to  all  rel- 
evant provisions  of  group  3400  or  3500 
of  this  chapter,  30  CPR  Chapter  Vn, 
Subchapter  D,  and  30  CFR  Part  211, 
as  appropriate. 

SubpoH  3436— 1mm  txthcaige    Altwvioi 
Volley  Hoon 

9  3436.0-1     Purpose. 

The  purijose  of  this  subpart  Is  to  es- 
tablish procedures  for  coal  lease  ex- 
changes where  coal  development  oper- 
aUons  would  interrupt,  discontinue  or 
preclude  farming  on  alluvial  valley 
floors  west  of  the  100th  Meridian,  west 
longitude. 

9  3436.(^3    Authority. 

(a)  These  regulations  are  issued 
under  the  autbcMity  of  the  statutes 
cited  in  9  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im- 
plement section  510(bK5)  of  the  Sur- 
face Mining  Control  and  Reclamation 
Act  of  1977  (30  DJS.C.  1260(b)(5)). 

9  3436.1    Qualified  exchange  proponenU. 

(a)  The  coal  lease  exchange  program 
for  alluvial  valley  designations  shall  be 
limited  to  any  person  who  holds  a  Fed- 
eral coal  lease  or  preference  right 
lease  application  on  lands  west  of  the 
100th  Meridian,  west  longitude,  and 
who  has  made  substantial  financial 
and  legal  commitments,  as  defined  in 
§  3400.0-5  of  this  Utle  prior  to  January 

,  4.  1977,  in  connecUon  with  the  lease  or 
'  preference  right  lease  application,  and 
who  otherwise  meets  the  criteria  in 
the  proviso  in  secUon  510(bK5)  of  the 
Surface  Mining  Control  and  Reclama- 
tion Act  of  1977.  Any  such  person  may 
propose  an  exchange  imder  this  sub- 
parL 

(b)  The  lease  offered  in  exciiange  by 
the  Secretary  shall  be  for  lands  deter- 
mined to  be  acceptable  for  leasing 
under  criteria  of  the  Bureau  of  Land 
Management  and  Geological  Survey, 
including  the  unsultablllty  criteria  In 
subpart  3461  of  this  Utle. 

9  3436.2    Exchange  procedurea 

(a)  Any  qualified  lessee  may  propose 
the  exchange  to  the  Secretary 
through  the  Bureau  of  Land  Manage- 
ment State  Office  having  jurlsdlcUon 
over  the  leased  land  (43  CFR  Subpart 
1821).  No  special  form  of  applicaUon  is 
required. 

(b)  The  exchange  shall  processed  in 
accordance  with  the  procedures  in  sub- 
part 3435  of  this  Utle  for  other  lease 
and  lease  interest  exchanges. 

9  3436J    BecoTcry  of  costs. 

The  exchange  proponent  shall  bear 
all   administraUve   costs   of   the   ex- 


change, including  the  cost  o'  establish- 
ing the  value  of  each  lease  Involved  in 
the  exchange. 

9  3436.4    Lease  Issuance. 

Any  coal  lease  issued  as  a  result  of 
an  exchange  under  this  subpart  shall 
be  subject  to  all  relevant  provisions  of 
group  3400  of  this  title.  30  CFR  Chap- 
ter vn.  Subchapter  D,  and  30  CFR 
Part  211. 

Swbport  34I7-«ool  EKflhMg*— AlhfvM  VoMor 


9  3437.0-1     Purpose. 

The  purpose  of  this  subpart  Is  to  es- 
tablish criteria  for  the  exchange  of 
privately  owned  (fee)  coal  for  unleased 
federally-owned  coal  where  coal 
mining  operations  would  interrupt, 
discontinue,  or  preclude  farming  on  al- 
luvial valley  floors  west  of  the  100th 
Meridian,  west  longitude. 

9  3437.0-3    Authority. 

(a)  These  regulations  are  Issued 
under  the  authority  of  the  statutes 
cited  in  9  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im- 
plement: 

(1)  Section  510(bK5)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1280(bK5));  and 

(2)  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(43  U.S.C.  1716). 

9  .t437.1     Qualiflcation  criteria. 

9  3437.1-1     (^alified  exchange  proponeats. 

The  fee  coal  exchange  program  for 
alluvial  valley  designations  shall  Ini- 
tially be  limited  to  all  qualified  per- 
sons who  own  coal  west  of  the  100th 
Meridian,  west  longitude,  and: 

(a)  Who  have  made  substantial  fi- 
nancial and  legal  commitments,  as  de- 
fined in  §  3400.0-5  of  this  UUe  prior  to 
January  4,  1977,  In  connection  with 
the  coal  holding;  or 

(b)  Who  have  had  a  surface  mining 
permit  rejected  by  the  state  regtda- 
tory  authority  because  the  hokling  Is 
in  an  alluvial  valley  floor,  and  who 
otlierwise  meet  the  criteria  of  the  pro- 
vision in  secUon  510(bK5).  Any  such 
person  may  propose  and  exchange 
under  this  subparat. 

9  3437.1-2    Unqualified  proponents. 

The  Secretary  shall  not  consider  an 
exchange  proposed  by  the  owner  of 
coal  west  of  the  100th  Merdian.  west 
longitude,  where: 

(a)  The  preminlng  land  use  Is  unde- 
veloped rangeland  which  is  not  signifi- 
cant to  farming: 

(b)  The  area  of  affected  alluvial 
valley  floor  Is  smaU  and  provides  or 
may  provide  only  negligible  support 
for  producUon  from  one  or  more 
farms;  or 
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(c)  The  prohibition  against  mining 
the  coal  in  the  alluvial  valley  floor 
does  not  substanlally  decrease  the 
value  of.  or  prevent  the  successful 
mining  of.  other  coal  that  would  have 
been  developed  in  conjunction  with 
the  coal  in  the  alluvial  valley  floor. 

f  3437.2    Exchange  procedures. 

(a)  The  Secretary  shall  evaluate 
each  qualified  exchanged  request  and 
determine  whether  the  exchange  pro- 
ponent is  qualified  and  whether  a  re- 
quest is  appropriate  and  is  in  the 
public  interest. 

(b)  Qualified  requests  shall  be  proc- 
essed in  accordance  with  the  regula- 
tions of  subpart  2200  of  this  title  sub- 
ject to  the  provisions  of  this  subpart. 

(c)  The  coal  deposits  offered  in  ex- 
change by  the  Secretary  shall  be  as- 
sessed as  acceptable  for  mining  oper- 
ations under  the  criteria  of  the 
Bureau  of  Land  Management,  and  the 
Geological  Survey.  Including  the  un- 
suitability  criteria  In  subpart  3461  of 
this  title. 

(d)  Exchange  under  this  subpart, 
whether  proposed  by  the  Secretary  or 
by  a  qualified  exchange  proponent, 
may  Include  the  coal  estate,  the  entire 
mineral  estate,  or  the  entire  mineral 
and  surface  estates  in  the  lands  con- 
veyed to  the  United  States  or  In  the 
lands  conveyed  by  the  United  States. 

PAtT  3440— UCCNSf  S  TO  MINE 

Sec 

3440.0-1  Purpose. 

3440.0-3  Authority 

3440.1  Terms. 

3440.1-1  Forms. 

3440.10-2  Limitations  on  coal  use. 

3440.1-3  Area  and  duration  of  license. 

3440.1-4  Production  reports. 

AoTHoamr:  30  U.S.C.  181  et  seq. 

Si*p«rt3440    Uwnttf  IKIw 

9  3440.0-1     Purpose. 

A  license  to  mine  may  be  issued 
without  the  payment  of  any  rent  or 
royalty  for  a  period  of  2  years  to  an  in- 
dividual or  association  of  individuals 
to  mine  and  t&ke  coal  for  local  domes- 
tic need  for  fuel. 

§3440.0-3    Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  5  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  Im- 
plement section  8  of  the  Act  of  Febru- 
ary 25.  1920.  as  amended  (30  UJB.C. 
308). 

93440.1    Terns. 

9  3440.1-I    Forms. 

(a)  Four  copies  of  the  application  for 
a  license  to  mine  coal  for  domestic 
needs  or  for  a  renewal  of  such  a  U- 


PROPOSED  RULES 

cense  shall  be  filed  on  a  form  ap- 
proved by  the  Director,  or  a  substan- 
tial equivalent  of  the  form,  in  the 
Bureau  of  Land  Management  State 
Office  having  Jurisdiction  over  the 
lands  involved  (43  CFR  Subpart  1821). 
The  original  application  or  any  renew- 
al application  shall  be  accompanied  by 
the  fee  prescribed  in  section  3473  of 
this  title,  except  when  the  application 
Is  filed  by  a  relief  agency. 

(b)  A  municipality  shall  file  the  In- 
formation required  under  9  3472.2-5(b) 
of  this  title. 

9  3440.1-2    LimiUtions  on  coal  use. 

License  may  be  issued  to  municipal- 
ities for  the  nonprofit  mining  and  dis- 
posal of  coal  to  their  residents  for 
household  use  only.  Under  such  a  li- 
cense, a  municipality  may  not  mine 
coal  either  for  its  own  use  or  for  non- 
household  use  such  as  for  factories, 
stores,  other  business  etablLshments 
and  heating  and  lighting  plants. 

9  3440.1-3    Area  and  duration  of  license. 

(a)  A  license  to  mine  for  an  individu- 
al or  association  in  the  absence  of  un- 
usual conditions  or  necessity,  shall  be 
limited  to  a  legal  subdivision  of  40 
acres  or  less  and  may  be  revoked  at 
.  any  time.  Each  license  to  mine  shall 
terminate  at  the  end  of  2  years  from 
the  date  of  issuance,  unless  an  applica- 
tion for  a  2  year  renewal  is  filed  and 
approved  before  its  termination  date. 

(b)(1)  The  authorized  officer  may 
authorize  a  recognized  and  established 
relief  agency  of  any  State,  upon  the 
agency's  request,  to  take  goverment- 
owned  coal  deposits  within  the  State 
and  provide  the  coal  to  localities 
where  it  Is  needed  to  supply  families 
on  the  rolls  of  such  agency  who  re- 
quire coal  tor  household  lise  but  are 
unable  to  pay  for  that  coal. 

(2)  Tracts  shall  be  selected  in  areas 
assessed  as  acceptable  for  mining  oper- 
ations and  at  points  convenient  to 
supply  the  families  in  a  locality.  Each 
family  shall  be  restricted  to  the 
amount  of  coal  actually  needed  for  its 
use.  not  to  exceed  20  tons  annually. 

(3)  Coal  shall  be  taken  from  such 
tracts  only  by  those  with  written  au- 
thority from  the  relief  agency.  All 
mining  shall  be  done  pursuant  to  such 
authorization.  All  Federal  and  State 
laws  and  regulations  for  the  safety  of 
miners,  prevention  of  fires  and  of 
waste,  etc..  shall  be  observed.  The 
relief  agency  shall  see  that  the  prem- 
ises are  left  in  a  safe  condition  for 
future  mining  operations. 

(c)  A  license  to  mine  to  a  mimlclpal- 
ity  may  not  exceed  320  acres  for  a  mu- 
nicipality of  less  than  100.000  popula- 
tion. 1.280  acres  for  a  municipality  be- 
tween 100.000  and  150.000  population, 
and  2.560  acres  for  a  municipajity  of 
150.000  population  or  more.  A  license 
to  mine  to  a  municipality  shall  termi- 


nate at  the  end  of  4  years  from  date  of 
issuance,  imless  an  application  for  a  4 
year  renewal  is  filed  and  approved 
before  its  termination  date. 

93440.1-4    Production  reports. 

Each  holder  of  a  license  to  mine 
shall  provide  an  annual  report  to  the 
appropriate  Bureau  of  Land  Manage- 
ment State  Office  describing  all  oper- 
ation conducted  imder  such  license. 

PART  3450— MANAOCMENT  OT  EXISTMO 
LEASES 
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lM»pit  M51— CMrtin«MtiMi  mf  Isosss 
iMidiwstBMrt  9*  Ta 


9  3451 . 1    Readj  ustment  of  lease  terms. 

(a)  All  leases  issued  prior  to  August 
4.  1976.  shall  be  subject  to  readjust- 
ment at  the  end  of  the  current  20-year 
period  and  at  the  end  of  each  10-year 
period  thereafter.  All  leases  Issued 
after  Augvist  4.  1976.  shall  be  subject 
to  readjustment  at  the  end  of  the  first 
20-year  period  and  each  10-year  Mrlod 
thereafter,  if  the  lease  Is  extendeoT 

(b)  The  authorized  officer  shall 
notify  the  lessee  whether  or  not  any 
readjustment  of  terms  and  conditions 
is  to  be  made.  If  feasible,  the  author- 
ized officer  shall  so  notify  the  lessee  of 
any  lease  which  becomes  subject  to  re- 


adjustment prior  to  January  1.  1980. 
before  the  expiration  of  the  initial  20- 
year  period,  or  aziy  succeeding  10-year 
period. 

(c)  If  the  lease  became  subject  to  re- 
adjustment of  terms  and  conditions 
before  August  4.  1976.  but  the  author- 
ized officer  prior  to  that  date  neither 
readjusted  the  terms  and  conditions 
nor  biformed  the  lessee  wheter  or  not 
a  readjustment  would  be  made,  the 
terms  and  conditions  of  th&t  lease 
shall  be  readjusted  to  conform  to  the 
requirements  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976. 

(d)  The  authorized  officer  shall 
notify  the  lessee  of  any  lease  which 
becomes  subject  to  readjustment  after 
January  1,  1980.  whether  any  read- 
justment of  terms  and  conditions  will 
be  made  prior  to  the  expiraticm  of  the 
initial  20-year  period  or  any  succeed- 
ing 10-year  period  thereafter.  On  such 
a  lease  the  failure  to  so  notify  the 
lessee  shall  mean  that  the  United 
States  Is  waiving  its  right  to  readjust 
the  lease  for  the  readjustment  period 
in  question. 

(e)  In  the  notification  that  the  lease 
will  be  readjusted,  the  athorized  offi- 
cer shall  require  the  lessee  to  furnish 
information  specified  In  93422.8-4  Of 
this  title  for  review  by  the  Attorney 
General  as  required  by  section  27(1)  of 
the  Mineral  Leasing  Act  of  1920.  as 
amended.  The  lease  shall  be  subject  to 
eanoeUatkm  If  the  lessee  fails  to  fur- 
nish the  required  information  within 
the  time  allowed.  No  lease  readjust- 
ment shall  be  effective  until  30  days 
after  the  authorized  officer  has  trans- 
mitted the  required  information  to  the 
Attorney  General. 

13451.2    NotifiotioB   at  readjiuted   lease 
terms. 

(a)  If  the  notification  that  the  lease 
will  be  readjusted  did  not  contain  the 
proposed  readjusted  lease  terms,  the 
authorised  officer  shall,  as  soon  as  fea- 
sible, notify  the  lessee  of  the  proposed 
readjusted  lease  terms. 

(b)  The  notification  of  readjusted 
lease  terms  shall  also  notify  the  lessee 
that  if  he  does  not  file  either  an  objec- 
tion to  the  proposed  readjustement  or 
a  relinquishment  of  the  lease  within 
60  days  after  receipt  of  notice  of  the 
proposed  readjusted  terms  from  the 
authorized  officer,  the  terms  of  such 
readjustment  shall  be  considered 
agreed  upon. 

(c)  The  notification  of  readjusted 
lease  terms  shall  specify  the  proce- 
dures to  be  followed  if  the  lessee  ob- 
jects to  the  proposed  readjusted  lease 
terms. 

(d)  The  readjusted  lease  terms  shall 
become  effective  either  60  days  after 
the  lessee  is  notified  what  they  are.  or 
30  days  after  the  authorised  officer 
transmits  the  required  information  to 
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the   Attorney  General,   whichever  is 
later. 

SubpoH  3452— t«linqu<«h«mMrt,  Cancellation 


9  3452.1    Relinquishnient. 

93452.1-1    GcncraL 

Upon  a  satisfactory  showing  that 
the  public  interest  shall  not  be  im- 
paired, the  lessee  may  surrender  the 
entire  lease,  a  legal  subdivision  there- 
of, an  ali(iuot  part  thereof  (not  less 
than  10  acres),  or  any  seam  or  bed  of 
the  coal  deposits  therein.  A  partial  re- 
Unquishement  shall  describe  clearly 
the  stirrendered  parcel  or  coal  depostis 
and  give  the  exact  acreage  relin- 
quished. 

13452.1-2    WlwrcfUed. 

A  reUntiuishement  shall  be  filed  in 
triplicate  by  the  lessee  in  the  Bureau 
of  Land  Management  State  Office 
having  jurisdiction  over  the  lands  in- 
volved <43  CFR  Subpart  1821). 

9S4S2J-S    Aeeeplanee. 

The  relinquishment  shall  be  effec- 
tive on  the  date  that  the  authorized 
officer  determtoes  that  all  secured 
rentals  and  royalties  have  been  paid 
and  that  all  the  obligations  of  the 
lessee  under  the  regulations  and  terms 
of  the  lease  have  been  met. 

93452J    CanecHatioiL 

9  3452.2-1    Cause  for  caacellatioii. 

(a)  The  authorized  office,  after  com- 
pliance with  93452.2-2  of  this  title, 
may  take  the  approiHiate  steps  to  in- 
stitute proceedings  in  a  court  of  com- 
petent jurisdiction  for  the  cancellation 
of  the  lease  if  the  lessee:  (1)  fails  to 
comply  with  the  provisions  of  the  Min- 
eral Leasing  Act  of  1920.  as  amended: 
(2)  fails  to  comply  with  the  general 
regulations  in  force  at  the  date  of  the 
lease  or  in  force  at  the  effective  date 
of  any  readjustment  of  the  terms  and 
conditions  of  the  lease,  or  with  regula- 
tions issued  after  lease  isstiance  and 
readjustment  but  made  applicable 
under  the  terms  of  the  lease;  or  (3)  de- 
faults in  the  performance  of  any  of 
the  terms,  covenants,  and  stipulations 
of  the  lease. 

(b)  A  waiver  of  any  particular  breach 
or  cause  of  forfeiture  shall  not  prevent 
the  cancellation  and  forfeiture  of  the 
lease  for  any  other  breach  or  cause  of 
forfeiture,  or  for  the  same  cause  oc- 
curring at  any  other  time. 

(c)  Any  lease  issued  or  readjusted 
before  August  4,  1976,  on  which  the 
lessee  does  not  meet  either  the  dili- 
gent development  requirements  or  the 
continued  operation  requirements 
shall  be  subject  to  cancellation  in 
whole  or  in  part.  In  deciding  whether 
to  initiate  lease  cancellation  proceed- 
ings under  this  subsection,  the  Setie- 
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tary  shall  not  consider  adverse  circum- 
stances which  arise  out  of  (1)  normally 
foreseeable  costs  of  compliance  with 
requirements  for  environmental  pro- 
tection; (2)  commonly  experienced 
delays  in  delivery  of  supplies  or  equip- 
ment; or  (3)  Inability  to  obtain  suffi- 
cient sales. 

9  3 152.2-2    Cancellation  piwedure. 

The  lessee  shall  be  given  notice  of 
any  proposed  cancellation  and  be  af- 
forded 30  days  to  correct  the  default, 
to  request  an  extension  of  time  in 
which  to  correct  the  default,  or  to 
submit  evidence  showing  why  the 
lease  should  not  be  cancelled. 

9  3452.3    Termination. 

(a)  Any  lease  Issued  or  readjusted  on 
or  after  August  4,  1976.  shall  be  termi- 
nated if  the  lessee  does  not  meet  the 
diligent  development  requirements. 

(b)  Existing  leases  that  are  not  in- 
cluded within  an  approved  mine  plan 
shall  be  subject  to  assessment  of  all  or 
part  of  the  lands  cnntained  in  the 
lease  as  unsuitable  for  coal  mining  op- 
erations as  set  out  in  93461.1(c)  of  this 
title.  This  assessment  shall  be  made 
either  after  an  operator  submits  a 
mining  plan,  at  the  initiation  jDy  the 
lessee  of  a  request  for  exchange,  or 
dtuing  land  use  planning.  If  a  lease 
area  or  portion  of  a  lease  area  is  as- 
sessed to  be  imsuitable  for  coal  mining 
operations  or  the  lease  is  found  to  be 
incompatible  with  the  land  use  piaa 
the  Secretary  may  enter  into  negotia- 
tions with  the  lessee  for  exchange  of 
coal  lease  bidding  rights  or  other  min- 
eral leases  or  coal  lease  modifications 
as  de8crtt>ed  in  subpart  3435  of  this 
title.  If  a  lease  area  or  portion  of  a 
lease  area  is  assessed  to  be  unsuitable 
because  of  impacts  to  alluvial  valley 
floors,  the  Secretary  may  enter  into 
negotiations  with  the  lessee  to  ex- 
change the  lease  for  another  Federal 
coal  lease  in  an  area  acceptable  for 
mining  operations  pursuant  to  subpart 
3436  of  this  title. 

<c)  Should  a  lease  be  cancelled  or 
terminated  for  any  reason,  all  deferred 
bonus  payments  shall  be  immediately 
pas^le  and  aD  rentals  and  royalties, 
including  advance  royalties,  already 
paid  or  due.  shall  be  forfeited  to  the 
United  States. 


3453— Tfslsw  hy  As«i«MM«t. 


93453J    QuaHflcatioiw. 

9  3453.1-1  Who  may  transfer  or  reeeWe  a 
transfer. 
(a)  Leases  may  be  transferred  in 
whole  or  In  part  to  any  person,  associ- 
ation or  corporation  qualified  to  hold 
such  leases,  except  as  provided  by 
993420.1-4(b)(lXlii)  and  3420.1- 
4(bX2KU)  of  this  title. 
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(b)  A  minor  Is  not  qiiallfled  to  hold  a 
lease  and  transfers  to  a  minor  shall 
not  be  approved.  However,  a  transfer 
in  behalf  of  a  minor  heir  or  devisee  of 
a  lessee  to  a  legal  guardian  or  trustee 
may  be  approved. 

1 34S3.1-2    Number  of  copies  r«qairwL 

A  single  signed  copy  of  the  qualifica- 
tions required  under  subpart  3472  of 
this  title  Is  sufficient. 

S453.1-3    Sole  pwty  In  iatcrest 

The  transferee  or  transferees  shall 
comply  with  9  3472.2-1  of  this  title. 

9  34.U.1-4    Attomey-in-raet. 

The  attorney-in-fact  shall  comply 
with  S  3472.2-3  of  this  tiUe. 

3453.r-5    Heirs  and  dcTiMca. 

An  appropriate  showing  as  required 
under  93472.2-4  of  this  title  shall  be 
furnished  before  the  heirs  or  devisees 
of  a  deceased  holder  of  a  lease,  operat- 
ing agreement,  or  royalty  Interest  In  a 
lease  can  be  recognized  by  the  Secre- 
tary as  the  new  holders  of  a  lease, 
agreement,  or  interest. 

9  34.'>3.2     Requirements. 

9X4.V3.2-I     Application. 

Applications  for  transfers  of  leases, 
whether  by  direct  assignments,  work- 
ing agreements,  transfer  of  royalty  in- 
terests, subleases  or  otherwise,  shall 
be  filed  for  approval  within  90  days 
from  final  execution. 

9  34S3.2-2    Forms  and  statements. 

(a)  Transfers  of  any  interest  shall  be 
fUed  in  triplicate. 

(b)  No  specific  form  need  be  used  for 
requests  for  apporval  of  transfers.  The 
application  shall  contain  evidence  of 
the  transferee's  qualifications,  includ- 
ing statements  on  other  coal  leases 
held  by  the  transferee.  This  evidence 
shall  consist  of  the  same  showing  of 
qualifications  required  of  a  lease  appli- 
cant by  subpart  3472  of  this  title. 

(c)  A  separate  Instrument  of  transfer 
shall  be  filed  for  each  lease  when 
transfers  involve  record  titles.  When 
transfers  to  the  same  person,  associ- 
ation, or  conioration  involving  more 
than  one  lease  are  filed  at  the  same 
time,  one  request  for  approval  and  one 
showing  as  to  the  qualifications  of  the 
transferee  shall  be  sufficient. 

(d)  A  single  signed  copy  of  all  other 
instnmients  of  transfer  is  stiff icient. 
except  that  collateral  assignments  and 
other  mortgage  documents  shall  not 
accepted  for  filing. 

9  3453.2-3    Filing  locaUon  and  fee. 

An  application  for  approval  of  a 
transfer  shall  be  filed  in  the  Bureau  of 
Land  Management  State  Office  having 
Jurisdiction  over  the  leased  lands  pro- 
posed for  transfer  (43  CFR  Subpiut 
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1821).  Each  application  shall  be  ac- 
companied by  a  nonrefundable  filing 
fee  (43  CFR  3473.2). 

93453.2-4     Bonds. 

(a)  If  a  bond  is  required,  it  shall  be 
furnished  before  a  lease  transfer  may 
be  approved.  The  consent  of  the 
surety  to  the  substitution  of  the  trans- 
feree as  principal  or  a  new  bond  with 
the  transferee  as  principal  shall  be 
submitted  if  the  original  lease  re- 
quired the  maintenance  of  a  bond.  If 
the  transfer  is  for  part  of  the  leased 
land  only.  It  shall  be  for  a  legal  subdi- 
vision and  (1)  the  consent  of  the 
svrety  to  the  transfer  and  its  agree- 
ment to  remain  bound  as  to  the  inter- 
est retained  by  the  lessee  shall  be  sub- 
mitted, as  well  as  (2)  a  new  bond  with 
the  transferee  as  principal  covering 
the  portion  of  the  leased  lands  trans- 
ferred. 

(b)  The  person  transferring  a  lease, 
including  a  sublessee,  and  the  surety 
for  the  lease  shall  continue  to  be  re- 
sponsible for  the  performance  of  any 
obligation  under  the  lease  until  the  ef- 
fective date  of  the  approval  of  the 
transfer.  If  the  transfer  is  not  ap- 
proved, their  obligation  to  the  United 
States  shall  continue  as  though  no 
such  transfer  had  been  filed  for  ap- 
proval. After  the  effective  date  of  ap^ 
proval.  the  transferee,  including  any 
sublessee,  and  the  transferee's  surety 
shall  be  responsible  for  all  lease  obli- 
gations notwithstanding  any  terms  in 
the  transfer  to  the  contrary. 

93453.2-5    Description  oTIands. 

The  description  of  the  lands  in- 
volved in  the  instniment  of  transfer 
shall  match  the  description  of  lands  in 
the  lease.  The  approval  of  transfer  of 
only  a  part  of  the  lands  described  in  a 
lease  shall  create  a  new  lease.  The 
transfer  of  only  a  part  of  the  lands 
shall  be  permitted  only  where  it  Is 
demonstrated  that  each  remaining 
lease  area  is  a  logical  mining  unit  or 
part  of  a  logical  mining  unit. 

9  3453  J    ApproTaL 

9  34S34-1     Conditions  for  approvaL 

No  transfer  shall  be  approved  If: 

(a)  the  transferee  Is  not  qualified  to 
hold  a  lease  under  subpart  3472  of  this 
tlUe: 

(b)  the  lease  bond  is  Insufficient; 

(c)  the  filing  fee  has  not  been  sub- 
mitted: 

(d)  the  transferee  would  hold  the 
lease  in  violation  of  the  acreage  re- 
quirements set  out  In  subpart  3472  of 
this  title: 

(e)  the  transfer  would  create  an 
overriding  royalty  interest  in  violation 
of  9  3473.3  of  this  tiUe;  or 

(f)  the  lease  account  is  not  in  good 
standing. 


|S4f3.»-S    Dteapproral  of  transfers. 

The  authorized  officer  shall  deny  an 
application  for  approval  of  a  transfer 
if  any  reason  why  the  transfer  cannot 
be  approved  (listed  in  9  3454.3-1  of  this 
title)  is  not  cured  within  the  time  es- 
tablished by  the  authorized  officer  in 
a  decision  notlfiylng  the  applicant  for 
approval  why  the  transfer  cannot  be 
approved. 

93453J-3    EffectlTe  date. 

A  transfer  shaU  take  effect  the  first 
day  of  the  month  following  its  final 
approval  by  the  Bureau  of  Land  Man- 
agement, or  if  the  transferee  requests, 
the  first  day  of  the  month  of  the  ap- 
provaL 

9  3453.3-4    Extensions. 

The  filing  of  or  approval  of-  any 
transfer  shall  not  alter  any  terms  or 
extend  any  time  periods  under  the 
lease.  Including  those  dealing  with  re- 
adjustment of  the  lease  and  the  dili- 
gent development  and  continued  oper- 
ation on  the  lease. 

fAIT  S4M— B«VKONM0fT 
S4H     >i<«fl  Un*  nu<it»m    UHi»lli>W| 
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SiibpoH  3441— fsd«ral  tond*  Isview— 
UntwHabWfy  fw  Mining 

93461.0-3    Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
listed  in  9  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im- 
plement: 

(1)  The  general  unsultability  criteria 
in  section  522(a)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1272(a)); 

(2)  The  Federal  lands  review  in  sec- 
tion 522(b)  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act  of  1977  (30 
UJS.C.  1272(b));  and 

(3)  The  prohibitions  against  mining 
certain  lands  in  section  522(e)  of  the 
Surface  Mining  Control  and  Reclama- 
tion Act  of  1977  (30  UJ5.C.  1272(e)). 

9  3441. 0-4    Policy. 

(a)  The  Department  shall  carry  out 
the  review  of  Federal  lands  under  sec- 
tion 522  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30 
U.S.C.  1272)  through  land  use  plan- 
ning assessments  by  the  surface  man- 
agement agency  regarding  the  unsult- 
ability of  Federal  lands  for  coal 
mining. 

(b)  The  Department  shall  develop 
sufficient  information  prior  to  leasing 
any  tract  to  be  reasonably  certain  that 
subsequent  operations  on  any  tract 
can  l>e  conducted  in  compliance  with 
the  Surface  Mining  Control  and  Recla- 
mation Act  of  1977. 

(c)  All  criteria  regarding  the  designa- 
tion of  lands  as  unsuitable  for  surface 
coal  mining  operations  established  by 
the  Office  of  Surface  Mining  Reclama- 
tion and  Enforcement  under  30  CFR 
Part  760  shall  be  used  in  assessing  un- 
sultability, in  addition  to  the  criteria 
in  this  subpart. 

9  3461.1     Relationship  of  leasins  to  unsuit- 
ability  assessment 

93461.1     Application    of    criteria    on    un- 
leased  lands. 

(a)  The  unsultability  criteria  shall 
be  applied,  prior  to  lease  issviance,  to 
all  lands  leased  after  the  issuance  of 
these  regulations,  including  emergen- 
cy leases  and  noncompetitive  (prefer- 
ence right) -leases. 

(b)  The  unsultability  criteria  shall 
be  initially  applied  either 

(1)  During  land  use  planning  or  the 
environmental  assessment  conducted 
for  a  specific  emergency  lease  applica- 
tion, lease  modification,  or  preference 
right  lease  application  under  either 
9  3425.2  or  9  3430.3  of  this  title;  or 

(2)  During  land  use  planning  under 
the  provisions  of  9  3420.1-5  of  this 
title. 
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93461.1-2    Application     of     criteria     on 
leased  lands. 

(a)  For  any  lease  issued  prior  to  the 
promulgation  of  these  regulations  the 
unsultability  criteria  shall  be  applied 
to  all  non-producing  leases.  The  De- 
partment may  await  the  lessee's  sub- 
mission of  a  mining  plan  before  apply- 
ing the  unsuiUbility  criteria.  This 
shall  not  preclude  evaluation  of  an  ex- 
isting lease  as  part  of  the  normal  land 
use  planning  process. 

(b)  The  leased  lands  shall  Y>e  re- 
viewed in  light  of  the  unsultability  cri- 
teria to  determine  which,  if  any, 
apply.  If  any  criterion  applies,  the  spe- 
cific criterion  and  any  exception  to  it 
which  applies  shall  be  identified.  If  a 
criterion  does  apply  and  the  condi- 
tions do  not  permit  an  exception,  a 
further  decision  shall  be  -  made  on 
whether  the  leased  land  is  exempt 
from  the  criterion  because  of  the 
source  of  the  authority  for  the  crite- 
rion. Mining  shall  be  permitted  on 
land  to  which  no  criterion  applies;  on 
land  where  a  criterion  applies  but 
where  the  conditions  permit  an  excep- 
tion: and  on  land  to  which  a  criterion 
applies,  no  exception  applies,  but 
which  is  exempt  from  that  criterion. 

93461.2  Criteria  for  assessing  and  desig- 
nating lands  unsuitable  for  all  or  cer- 
tain types  of  mining  operations. 

(aKl)  Criterion.  All  Federal  lands  In- 
cluded In  the  following  land  systems 
or  categories  and.  an  appropriate 
buffer  zone,  if  necessary,  as  deter- 
mined by  the  land  management 
agency,  shall  be  considered  unsuitable 
for  coal  mining:  National  Parli  System, 
National  WUdUfe  Refuge  System.  Na- 
tional Systems  of  Trails,  National  WU- 
demess  Preservation  System,  National 
Wild  and  Scenic  Rivers  System,  Na- 
tional Recreation  Areas,  lands  ac- 
quired with  money  derived  from  the 
Land  and  Water  Conservation  F\md, 
Custer  National  Forest,  and  Federal 
lands  in  incorporated  cities,  towns,  and 
villages.  All  Federal  lands  which  are 
recommended  for  inclusion  in  any  of 
the  above  systems  or  categories  by  the 
Administration  in  legislative  proposals 
submitted  to  the  Congress  or  which 
are  required  by  statute  to  be  studied 
for  inclusion  in  such  systems  or  cate- 
gories shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  may  be  ap- 
proved within  the  Custer  National 
Forest  with  the  consent  of  the  Depart- 
ment of  Agriculture  as  long  as  no  sur- 
face coal  mining  operations  are  per- 
mitted. 

(3)  Exemptions.  The  application  of 
this  criterion  to  lands  within  the  listed 
land  systems  and  categories  Is  subject 
to  valid  existing  rights.  The  applica- 
tion of  the  buffer  zone  portion  of  this 
criterion  does  not  apply  to  lands:  to 
which  substantial  financial  and  legal 
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commitments  were  made  prior  to  Jan- 
uary 4,  1977;  on  which  operations  were 
being  conducted  on  August  3,  1977;  or 
which  Include  op>eratlons  on  which  a 
permit  has  been  Issued. 

(bXl)  Criterion.  Federal  lands  that 
are  within  rights-of-way  or  easements 
or  within  surface  leases  for  residential, 
commercial.  Industrial,  or  other  public 
purposes,  or  for  agricultural  crop  pro- 
duction on  Federally  owned  surface 
shall  be  considered  unsuitable. 

(2)  Exceptions.  A  lease  may  be 
issued,  and  mining  operations  ap- 
proved. In  such  areas  if  the  surface 
management  agency  determines  that: 

(i)  All  or  certain  types  of  coal  devel- 
opment (e.g.,  underground  mining) 
will  not  interfere  with  the  purpose  of 
the  right-of-way  or  easement;  or 

(11)  The  right-of-way  or  easement 
was  granted  for  mining  purposes:  or 

(ill)  The  right-of-way  or  easement 
was  issued  for  a  purpose  for  which  It  is 
not  being  used;  or 

(Iv)  The  parties  involved  in  the 
right-of-way  or  easement  agree  to  leas- 
ing; or 

(v)  It  is  impractical  to  exclude  such 
areas  due  to  the  location  of  coal  and 
method  of  mining  and  such  areas  or 
uses  can  be  protected  through  appro- 
priate stipulations. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands  on  w*  l-h  mining 
would  result  In  substantial  loss  or  re- 
duction of  long-range  productivity  of 
food  or  fiber  products,  and  it  does  not 
apply  to  lands:  to  which  the  operator 
made  substantial  financial  and  legal 
commitments  prior  to  January  4,  1977; 
on  which  operations  were  being  con- 
ducted on  August  3,  1977;  or  which  in- 
clude operations  on  which  a  permit 
has  been  issued. 

(cKl)  CriterioTL  Fefleral  lands  affect- 
ed by  section  522(e)  (4)  and  (5)  of  the 
S\irface  Mining  Control  and  Reclama- 
tion Act  of  1977  shall  be  considered 
unsuitable.  This  includes  lands  within 
100  feet  of  the  outside  line  of  the 
right-of-way  of  a  public  highway  or 
within  100  feet  of  a  cemetery,  or 
within  300  feet  of  an  occupied  public 
building,  school,  church,  community 
or  institutional  building  or  public  parlt 
or  within  300  feet  of  an  occupied 
dwelling. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  for 
lands: 

(1)  Used  as  mine  access  roads  or 
haulage  roads  that  Join  the  right-of- 
way  for  a  public  road; 

(ii)  For  which  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
has  issued  a  permit  to  have  public 
roads  relocated; 

(111)  For  which  owners  of  occupied 
buildings  have  given  permission  to 
mine  within  300  feet  of  their  build- 
ings. 
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13)  Exemption.  The  application  of 
thia  criterion  ia  aubject  to  valid  exiat- 
Ing  rights. 

(dXl)  Criterion.  Federal  lands  desig- 
nated aa  wilderness  study  areas  shall 
be  considered  unaultable  while  under 
review  by  the  Administration  and  the 
Congress  for  possible  wilderness  desig- 
nation. For  any  Federal  land  which  is 
to  be  leased  or  mined  prior  to  comple- 
tion of  the  wilderness  Inventory  by  the 
surface  management  agency,  the  envi- 
ronmental assessment  or  impact  state- 
ment on  the  lease  sale  or  mine  plan 
must  consider  whether  the  land  pos- 
sesses the  characteristics  of  a  wilder- 
ness study  area.  If  the  finding  is  af- 
firmative, the  land  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  If  au- 
thorized by  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

(3)  Exemption.  The  application  of 
this  criterion  to  lands  for  which  the 
Bureau  of  Land  Management  is  the 
surface  management  agency  is  subject 
to  valid  existing  rights. 

(eKl)  Criterion.  Scenic  Federal  lands 
designated  by  visual  resource  manage- 
ment analysis  as  Class  I  or  II  (an  area 
of  outstanding  scenic  quality  or  high 
visual  sensitivity)  but  not  currently  on 
the  National  Register  of  Natural 
Landmarks  shall  be  considered  unsuit- 
able. 

(2)  Exception.  A  lease  may  be  Issued 
and  mining  operations  approved  if  the 
surface  management  agency  deter- 
mines that  mining  operations  will  not 
significantly  diminish  or  adversely 
affect  the  scenic  quality  of  the  desig- 
nated area. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  Augtist  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(f)(1)  Criterion.  Federal  lands  under 
permit  by  the  land  management 
agency  for  scientific  studies  involving 
food  or  fiber  production,  natural  re- 
sources, or  technology  demonstrations 
and  experimenu  shaU  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved: 

(I)  With  the  concurrence  of  the  prin- 
-  cipal  scientific  user  or  agency;  or 

(ii)  Where  it  would  be  stipulated 
that  the  mining  would  be  done  in  such 
a  way  as  not  to  Jeopardize  the  purpose 
of  the  study  as  determined  by  the  sur- 
face management  agency. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3.  1977;  or  which 
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include  operations  oo  which  a  permit 
has  been  issued. 

(gWl)  CriteHon.  All  districts,  sites, 
buildings,  structures,  and  objects  of 
historic,  architectural,  archeologlcal, 
or  cultural  significance  which  are  In- 
cluded in  or  eligible  for  fnchnion  in 
the  National  Register  of  Historic  Sites, 
and  an  appropriate  buffer  zone  aroimd 
the  outside  boundary  of  the  designat- 
ed property  (to  protect  the  inherent 
values  of  the  property  that  make  it  eli- 
gible for  listing  in  the  National  Regis- 
ter) as  determined  by  the  land  man- 
agement agency.  In  consultation  with 
the  Advisory  Council  on  Historic  Pres- 
ervation or  by  procedures  approved  by 
the  Advisory  Council,  shall  be  consid- 
ered unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management  agency  deter- 
mines: 

(i)  With  the  concurrence  of  the 
state,  that  the  site,  structure,  or  object 
is  of  regional  or  local  significance  only: 
or 

(ii)  In  consultation  with  the  Adviso- 
ry Coimcil  on  Historic  Preservation, 
that  the  direct  and  indirect  effects  of 
all  or  certain  stipulated  methods  of 
coal  mining  on  a  property  in  or  eligible 
for  the  National  Register  of  Historic 
Sites  will  not  result  in  significant  ad- 
verse impacts  to  the  site,  structure,  or 
object. 

(3)  Exemption.  The  application  of 
this  criterion  is  subject  to  valid  exist- 
ing rights. 

(hXl)  Criterion.  Federal  lands  desig- 
nated as  natural  areas  or  as  National 
Natural  Landmarks  shall  be  consid- 
ered unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operation  approved  in  an 
area  or  site  if  the  surface  management 
agency  determines  that: 

(i)  With  the  concurrence  of  the 
state,  the  area  or  site  is  of  regional  or 
local  significance  only: 

(ii)  The  use  of  appropriate  stipulat- 
ed mining  technology  will  result  in  no 
significant  adverse  Impact  to  the  area 
or  site:  or 

(ill)  The  mining  of  the  coal  resource 
under  appropriate  stipulations  will  en- 
hance information  recovery  (e.g..  pale- 
ontological  sites). 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantia]  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(i)(l)  Criterion.  Federally  designated 
critical  habitat  for  threatened  or  en- 
dangered plant  and  animal  species, 
and  habitat  for  Federal  threatened  or 
endangered  species  which  is  deter- 
mined by  the  Fish  and  Wildlife  Serv- 
ice    and     the     surface     management 


agency  to  be  of  essential  value  and 
where  the  presence  of  threatened  or 
endangered  species  has  been  scientifi- 
cally documented,  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if. 
after  consultation  with  the  Pish  and 
Wildlife  Service,  the  surface  manage- 
ment agency  determines  the  species 
and  its  habitat  will  not  be  adversely 
affected  by  all  or  certain  stipulated 
methods  of  coal  mining  operations. 

(JKl)  Criterion.  Lands  containing 
habitat  deemed  critical  or  essential  for 
plant  or  animal  species  listed  by  a 
state  pursuant  to  state  law  as  endan- 
gered or  threatened  shall  be  consid- 
ered unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if. 
after  consultation  with  the  state,  the 
surface  management  agency  deter- 
mines that  the  species  «ill  not  be  ad- 
versely affected  by  all  or  certijln  stipu- 
lated methods  of  coal  mining. 

(3)  ExemptioTi.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3.  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(kKl)  Criterion.  A  bald  or  golden 
eagle  nest  that  is  determined  to  be 
active  and  a  buffer  zone  of  land  in  a  y4 
mile  radius  from  a  nest  are  areas 
which  shall  be  considered  unsuitable. 
Consideration  of  availability  of  habi- 
tat for  prey  species  shall  be  included 
in  the  determination  of  buffer  zones. 

(2)  Exceptions.  (I)  A  lease  may  be 
Issued  and  mining  operations  approved 
if: 

(A)  They  can  be  conditioned  in  such 
a  way,  either  in  manner  or  period  of 
operation,  that  eagles  will  not  be  dis- 
turbed during  breeding  season;  or 

(B)  Golden  eagle  nest  sites  will  be 
moved  with  the  concurrence  of  the 
Fish  and  WUdlif  e  Service. 

(ii)  Buffer  zones  may  be  decreased  if 
the  surface  management  agency  deter- 
mines that  the  active  eagle  nests  will 
not  be  adversely  affected. 

(IKl)  Criterion.  Bald  and  golden 
eagle  roost  and  concentration  areas 
used  during  migration  and  wintering 
shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  If  the 
surface  management  agency  deter- 
mines that  all  or  certain  stipulated 
methods  of  coal  mining  can  t>e  con- 
ducted in  such  a  way.  and  during  such 
periods  of  time,  to  ensure  that  eagles 
shaU  not  be  adversely  disturbed. 

(mKl)  Criterion.  Federal  lands  con- 
taining falcon  cliff  nesting  sites  with 
active  nests  and  a  buffer  zone  of  Fed- 
eral land  in  a  ^  mile  radius  from  the 
nest  to  provide  needed  prey  habitat 


shall  be  considered  unsuitable.  Consid- 
eration of  availability  of  habitat  for 
prey  species  shall  be  included  in  the 
determination  of  buffer  zones. 

(2)  Exception.  A  lease  may  be  Issued 
and  mining  operations  approved  where 
the  land  management  agency,  after 
consultation  with  the  Fish  and  Wild- 
life Service,  determines  that  all  or  cer- 
tain stipulated  methods  of  coal  mining 
will  not  adversely  affect  the  migratory 
bird  habitat  during  the  periods  when 
such  habitat  is  used  by  the  species. 

(nXl)  Criterion.  Federal  lands  which 
are  high  priority  habitat  for  migratory 
bird  species  of  high  Federal  interest 
on  a  regional  or  national  basis,  as  de- 
termined Jointly  by  the  surface  man- 
agement agency  and  the  Fish  and 
Wildlife  Service,  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency,  after 
consultation  with  the  Fish  and  Wild- 
life Service,  determines  that  all  or  cer- 
tain methods  of  coal  mining  will  not 
adversely  affect  the  migratory  bird 
habitat  during  the  periods  when  such 
habitat  is  used  by  the  species. 

(o)(l)  Criterion.  Federal  lands  which 
the  land  management  agency  and  the 
state  Jointly  agree  are  fish  and  wildlife 
habitat  for  resident  species  of  high  in- 
terest to  the  state  and  which  are  es- 
sential for  maintaining  these  priority 
wildlife  species  shall  be  considered  un- 
suitable. Such  lands  may  Include  ap- 
propriate buffer  zones  as  determined 
Jointly  by  the  surface  management 
agency  and  the  state.  Such  lands  shall 
include: 

(i)  Active  dancing  and  strutting 
grounds  for  sage  grouse,  sharp-tailed 
grouse,  and  prairie  chicken; 

(11)  The  most  critical  winter  ranges 
for  deer,  antelope,  and  elk;  and 

(ill)  Migration  corridors  for  elk. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management  agency,  in  con- 
sultation with  the  state  wildlife 
agency,  determines  that: 

(i)  Complete  mitigation  is  possible; 
or 

(Ii)  The  species  being  protected  will 
not  be  adversely  affected  by  all  or  cer- 
tain stipulated  methods  of  coal 
mining. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  Augtist  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(pHl)  Criterion.  Federal  lands  con- 
taining: (i)  inland  lakes,  impound- 
ments, and  associated  wetlands; 

(11)  Inland  shallow,  predominantly 
vegetated  wetlands;  or 
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(ill)  Riverine  wetland  systnns.  lower 
and  upper  pereimial  systems  with  flow 
greater  than  5  cubic  feet  per  second, 
and  riparian  zones  in  a  "relatively  un- 
disturbed" state  that  are  larger  than 
one  linear  mile  along  a  riverine  system 
shall  be  considered  unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency  deter- 
mines that: 

(i)  The  use  of  appropriate  stipulated 
mining  or  reclamation  technology  will 
not  significantly  affect  the  wetlands 
or  will  provide  for  complete  restora- 
tion; or 

(ii)  The  wetlands  contain  no  signifi- 
cant Values  for  groundwater  recharge, 
fish  and  wildlife  habitat,  recreation,  or 
scientific  study. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  Augvist  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(q)(l)  Criterion.  Riverine,  coastal, 
and  special  floodplains  (100-year  re- 
currence interval)  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency  deter- 
mines that: 

(i)  Leasing  a  particular  tract  and  ap- 
proval of  mining  operations  Is  the  only 
practicable  method  of  access  to  coal 
lands  outside  the  floodplain  which  afe 
not  unsuitable  under  any  other  crite- 
rion; and 

(11)  Potential  for  harm  to  people  or 
property  and  natural  and  beneficial 
values  of  floodplains  can  be  minimized 
through  stipulated  use  of  demonstrat- 
ed and  available  mining  and  mitiga- 
tion measures. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3.  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(rXl)  Criterion.  Federal  lands  which 
have  been  committed  by  the  land  man- 
agement agency  to  use  as  mimlcipal 
watersheds  shall  be  considered  unsuit- 
able. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved 
where: 

(1)  The  surface  management  agency 
determines  that  all  or  certain  stipulat- 
ed methods  of  coal  mining  will  not  ad- 
versely affect  the  watershed  to  any 
significant  degree;  and 

(U)  The  mxiniclpality  or  water  users 
concur  in  the  issuance  of  the  lease. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
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tor  made  substantial  financial  and 
legal  conmiitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(sKl)  Criterion.  Federal  lands  with 
National  Resource  Waters,  as  Identi- 
fied by  states  in  their  water  quality 
management  plans,  and  a  buffer  zone 
of  Federal  lands  '/«  mile  from  the 
outer  edge  of  the  far  banks  of  the 
water,  shall  be  unsuitable. 

(2)  Exception.  The  buffer  zone  may 
be  eliminated  or  reduced  in  size  where 
the  surface  management  agency  deter- 
mines that  it  is  not  necessary  to  pro- 
tect the  National  Resource  Waters. 

(tXl)  Criterion.  When  the  surfac^ 
management  agency,  with  the  concur- 
rence of  the  Secretary  of  Agriculture 
(Soil  Conservation  Service),  identifies 
Federal  lands  having  prime  farmland 
soils,  such  lands  shall  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  Issued 
when: 

(I)  Conditions  such  as  soil  rockiness. 
angle  of  slope  or  historic  or  other  con- 
ditions leading  to  a  negative  determi- 
nation under  the  permanent  regula- 
tions of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  are 
present;  or 

(II)  Scientific  studies  show  that  crop 
yields  equivalent  to  pre-mining  crop 
yields  on  non-mined  prime  farmlands 
^  the  surrounding  area  under  equiva- 
lent levels  of  maaiagement  could  be  ob- 
tained and  that  an  operator  or  poten- 
tial operator  could  meet  the  soil  recon- 
struction standards  In  section 
515(b)(7)  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act  of  1977  (30 
U.S.C.  1265(bX7)),  and  the  permanent 
regulations  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment. 

(uXl)  Criterion.  Federal  lands  iden- 
tified by  the  surface  management 
agency,  with  the  concurrence  of  the 
State  in  which  they  are  located,  as  al- 
luvial vaDey  floors  according  to  the 
definition  and  standards  in  the  perma- 
nent regulations  under  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977.  and  the  final  alluvial  valley 
floor  guidelines  of  the  Office  of  Sur- 
face Mining  Reclamation  and  Enforce- 
ment, and  approved  state  programs 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  where 
mining  would  interrupt,  discontinue, 
or  preclude  farming,  shall  be  consid- 
ered unsuitable.  Additionally,  when 
mining  Federal  land  outside  an  allu- 
vial valley  floor  would  materially 
damage  the  quantity  or  quality  of 
water  in  surface  or  underground  water 
systems  that  would  supply  alluvial 
valley  floors,  the  land  shall  be  consid- 
ered unsuitable. 
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(2)  Exception.  A  lease  may  be  issued 
where  all  or  certain  methods  of  coal 
mining  would  not  interrupt,  discontin- 
ue, or  preclude  farming  on  land  to 
which  the  first  sentence  of  the  crite- 
rion applies. 

(VXD  Criterion,  As  information  re- 
garding reclalmabUity  on  a  local  or  re- 
gional basis  becomes  available,  the  sur- 
fat«  management  agency  shall  use 
such  information  to  determine  If  areas 
of  Federal  land  are  reclaimable  to  the 
standards  of  the  Surface  Mining  Con- 
trol and  Reclamation  Act  of  1977.  the 
regiilations.  and  approved  state  pro- 
grams. Examples  of  information  on  re- 
clalmability  would  be  soil  studies,  hy- 
drologic  studies,  and  studies  concern- 
ing revegetation.  If  any  area  is  deter- 
mined not  to  be  so  reclaimable.  such 
area  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
upon  presentation  of  information 
which  contains  results  of  studies  show- 
ing that  reclamation  is  possible  to  the 
standards  in  the  permanent  regula- 
tions of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  and  an 
approved  state  program,  including 
state  regulations. 

(wKl)  Criterion.  Federal  lands  in  a 
state  to  which  is  applicable  a  criterion 
(i)  proposed  by  the  state,  and  (U) 
adopted  by  rulemaking  by  the  Secre- 
tary of  the  Interior,  shall  be  consid- 
ered unsuitable  for  coal  mining. 

(2)  Exceptions,  A  lease  may  be  Issued 
when: 

(i)  Such  criterion  is  adopted  by  the 
Secretary  less  than  6  months  prior  to 
the  publication  of  the  draft  land  use 
plan,  or  supplement  to  a  land  use  plan. 
for  the  area  in  which  such  land  is  in- 
cluded, or 

(11)  The  surface  management  agency, 
in  consuiution  with  the  sUte.  deter- 
mines that,  although  the  criterion  ap- 
plies, mining  will  not  adversely  affect 
the  value  which  the  criterion  would 
protect. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
tor made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(xKl)  Criterion.  A  buffer  zone  of 
Federal  lands  necessary  to  provide 
protection  for  any  adjacent  area  desig- 
nated as  land  unsuitable  for  mining  by 
the  state  shall  be  considered  unsuit- 
able. 

(2)  Exception.  The  buffer  zone  may 
be  modified  or  eliminated  where  the 
siu-face  management  agency.  In  con- 
sultation with  the  state,  determines 
that  ail  or  parts  of  the  zone  are  not 
necessary  to  protect  the  designated 
area. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
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tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

f  3461.3    Exploration. 

(a)  Assessment  of  any  area  as  unsuit- 
able for  coal  mining  pursuant  to  sec- 
tions 522  and  523  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  UAC.  1272.  1273)  and  the 
regulations  of  this  subpart  does  not 
prohibit  exploration  of  such  area  for 
coal  under  subpart  3410  of  this  title. 

(b)  An  application  for  an  exploration 
license  on  any  lands  assessed  as  un- 
suitable for  coal  mining  shall  be  re- 
viewed by  the  Bureau  of  Land  Man- 
agement to  ensure  that  exploration 
does  not  harm  any  value  for  which  the 
area  has  been  assessed  as  unsuitable. 

93461.4    UnsuHabilitjr    aMCMinent    proce- 
dures. 

9  3461.4-1    Assessment  and  land  use  plan- 
ning. 

(a)  The  authorized  officer  of  the  sur- 
face management  agency  shall  de- 
scribe in  the  land  use  plan  the  results 
of  the  application  of  each  of  the  un- 
sultability  criteria  to  the  planning 
area.  The  authorized  officer  shall 
state  each  Instance  In  which  a  crite- 
rion If  found  to  be  applicable  and 
show  the  area  which  is  excluded  from 
leasing,  or.  should  the  authorized  offi- 
cer determine  that  the  conditions  for 
an  exception  exist,  describe  the  area 
to  which  the  exception  applies  and  dis- 
cuss in  detail  the  reasons  why  the  ex- 
ception is  made  and  what  tjrpe  of  con- 
ditions or  stipulations  will  t>e  required 
In  any  lease  or  mining  permit  to  assure 
compliance  with  the  exception. 

(b)  The  authorized  officer  shall 
make  his  assessment  on  the  best  avail- 
able data  that  can  be  obtained  given 
the  time  and  resources  available  to 
prepare  the  plan.  The  plan  shall  also 
disclose  when  during  activity  planning 
or  lease  sale  activities,  or  prior  to  ap- 
proval of  a  permit  to  conduct  surface 
mining  operations,  the  data  needed  to 
make  an  assessment  with  reasonable 
certainty  would  be  generated.  When 
that  data  is  obtained,  the  authorized 
officer  shall  make  public  his  assess- 
ment on  the  application  of  each  crite- 
rion and  the  reasons  therefor  In  the 
land  use  pla  i.  whether  or  not  addi- 
tional data  are  needed.  The  documen- 
tation in  the  plan  should  explain 
whether  additional  data  would  be 
likely  to  affect  significantly  the  con- 
clusions reached  about  unsultabllity. 

(c)  All  lands  not  assessed  as  unsuit- 
able for  all  methods  of  coal  mining 
may  be  considered  further  In  the  land 
use  plaiming  and  activity  planning 
processes.  All  lands  assessed  as  unsuit- 


able for  certain  methods  of  coal 
mining  may  be  considered  in  these 
processes  with  the  condition  that 
those  methods  of  coal  mining  would 
not  be  authorized. 

93461.4-2    Consuiution    with    State    and 
local  governments. 

I*rior  to  assessing  Federal  lands  as 
unsuitable  for  coal  mining,  the  Secre- 
tary shall  consult  with  the  appropriate 
state  and  local  agencies  (43  CFR 
3420.2-6). 

93461.4-3    Findings. 

Prior  to  assessing  Federal  lands  as 
unsuitable,  the  Secretary  shall  pre- 
pare a  detailed  statement  for  such 
landk  on  (a)  the  potential  coal  re- 
sources, (b)  the  demand  for  coal  re- 
sources, and  (c)  the  Impact  of  such 
designation  on  the  environment,  the 
economy,  and  the  supply  of  coal. 

9  .^461.4-4    Petitions  to  dnignate  lands. 

Petitions  for  designation  or  termina- 
tion of  a  designation  of  Federal  lands 
as  unsuitable  for  coal  mining  shall  be 
processed  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
under  30  CFR  Part  769. 

93461.4-S    Underground  mining  exception. 

Federal  lands  with  coal  deposits  that 
would  be  mined  by  underground 
mining  methods  shall  not  t>e  consid- 
ered unsuitable  for  coal  mining  where 
there  will  be  no  surface  coal  mining 
operations,  as  defined  in  9  3400.0-5  of 
this  title.  Where  undergroimd  mining 
will  Include  surface  operations  and 
surface  Impacts  on  Federal  lands  to 
which  a  criterion  applies,  it  shall  be 
considered  unsuitable  unless  the  sur- 
face managing  agency  finds  that  a  rel- 
evant exception  or  exemption  applies. 
Surface  Impacts  include  surface  occu- 
pancy, subsidence,  fire,  and  other  envi- 
ronmental Impacts  of  underground 
mining  which  are  manifested  on  the 
'surface. 

9  3461.4-6    Land  exclusion.  * 

After  a  land  use  plan  is  completed, 
the  E>epartment  may  exclude  addition- 
al lands  from  consideration  for  leas- 
ing, or  reassess  lands  as  acceptable  for 
further  consideration  for  leasing,  as 
warranted  by  new  Information,  includ- 
ing action  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
on  a  petition  to  designate  lands  unsuit- 
able or  to  terminate  a  designation  of 
unsultabllity.  without  formally  revis- 
ing the  plan.  A  description  of  any 
lands  so  excluded  shall  be  added  to 
the  dcxnmientation  developed  during 
the  tract  analysis  phase  of  activity 
planning  (43  CFR  3420.4). 
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93465.6-1    PurpoM. 

This  subpart  establishes  rules  for 
the  management  and  protection  of  the 
surface  of  the  Federal  lands  when  coal 
deposits  are  developed. 

9S4«&.6-t    OltiecUYe. 

This  subpart  is  designed  to  ensure 
the  use  of  effective  and  reasonable 
coal  mining  operations,  and  the  recla- 
mation of  mined  lands  in  a  manner 
that  will  minimize  any  adverse  social, 
economic,  and  environmental  effects 
of  coal  mining. 

93465.6-3    Authority. 

These  regulations  are  Issued  under 
the  authority  of  the  statutes  listed  in 
9  3400.0-3  of  this  title. 

9S466.6-7    ApplicablUty. 

This  subpart  applies  to  leases  and  li- 
censes to  mine.  Issued  by  the  Bureau 
of  Land  Management  for  the  develop- 
ment of  Federal  coal. 

9  3465.1    Use  of  surface. 

(a)  The  operator  shall  use  only  that 
part  of  the  surface  area  Included  in  Ms 
lease  or  license  that  has  been  Included 
in  an  approved  permit  (30  CFR  Part 
741). 

(b)  Separate  leases,  permits,  or 
rights-of-way  under  the  appropriate 
provisions  in  Title  43  of  the  Code  of 
Federal  Regulations  are  required  for 
the  Installation  of  power  generation 
plants  or  commercial  or  industrial 
facilities  on  the  lands  in  the  lease  or  li- 
cense to  mine  or  for  the  use  of  mineral 
materials  or  timber  from  the  land  in 
the  lease  or  license  to  mine. 

(c)  Other  land  uses  under  other  au- 
thorities may  be  allowed  on  an  area  in 
a  lease  or  license  to  mine  provided 
there  Is  no  unreasonable  conflict  and 
that  neither  the  mining  operation  nor 
the  other  use  is*  endangered  by  the 
presence  of  the  other. 

9  3465.2    Obligations  and  standards  of  per* 
formancc. 

(a)  A  leasee  or  a  holder  of  a  license 
to  mine  shall  comply  with  the  regula- 
tions in  this  subpart  and  with  the 
terms  and  conditions  of  the  lease  or  li- 
cense. 

(b)  A  lessee  or  a  holder  of  a  license 
to  mine  shall  comply  with  the  applica- 
ble performance  standards  in  30  CFR 
Chapter  VII.  Subchapter  D.  and  80 
CFR  211. 

(c)  When  changed  conditions  or 
newly  discovered  Information  Indicate 
that  an  approved  permit  (30  CFR  Part 
741)  needs  to  be  reviewed  or  supple- 
mented, the  authorized  officer  may 
propose  the  appropriate  revision  or 
supplement  to  the  Office  of  Surface 
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Mining    Reclamation    and    Enforce- 
ment. 

(d)  The  authorized  officer  may  de- 
velop and  include  additional  specific 
stipulations  In  any  lease  or  license  to 
mine  involving  special  management 
consideration. 

9  3465 J    Inspectioas  and  noncompliance. 

93465.3-1    Inspections. 

The  authorized  officer.  Mining  Su- 
pervisor, or  inspectors  from  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  shall  have  the  right  to 
enter  lands  vmder  a  lease  or  license  to 
mine  at  any  reasonable  time. 

9  3465  J-2    Discovery  of  noncompliance. 

(a)  Upon  discovery  of  activities  that 
are  not  in  compliance  with  the  terms 
of  a  lease  or  license  to  mine,  or  with 
an  approved  permit  (30  CFR  741),  but 
that  do  not  pose  a  serious  and  immedi- 
ate threat  to  public  health  and  safety 
or  to  natural  resources  and  environ- 
mental quality,  the  authorized  officer 
sliall  refer  the  matter  to  the  Office  of 
Sm-face  Mining  Reclamation  and  En- 
forcement for  remedial  action,  or  to 
the  Mining  Supervisor  on  matters  of 
exploration. 

(b)  Upon  discovery  of  activities  that 
are  not  In  compliance  with  the  terms 
of  a  lease,  license  to  mine,  or  an  ap- 
proved permit  and  that  do  pose  a  seri- 
ous and  immediate  threat  to  public 
health  and  safety  or  to  resources  and 
environmental  quality,  the  authorized 
officer  may  order  the  immediate  cessa- 
tion of  the  threatening  activities,  pro- 
vided that  the  Office  of  surface 
Mining  Reclamation  and  Enforcement 
is  immediately  Informed  of  the  issu- 
ance of  any  such  emergency  cessation 
order. 

9  3465.3-3    Failure  of  lessee  or  holder  of  li- 
cense to  mine  to  act. 

FaOtire  of  a  lessee  or  the  holder  of  a 
license  to  mine  to  comply  with  an 
emergency  cessation  order  issued 
under  93465.3-l(b)  or  with  a  written 
notice  of  noncompliance  issued  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  In  accordance  with 
30  CFR  Part  211  or  30  CFR  Chapter 
Vn.  Subchapter  D,  shall  be  grounds 
for  suspension  of  the  permit  and  may 
be  grounds  for  can<5ellation  of  the 
lease  or  license  to  mine,  in  accordance 
with  subpart  S452  of  this  title. 

93465.4    AHenurtive  postadalng  land  use. 

When  a  lessee,  holder  of  a  license  to 
mine,  or  permit  applicant  proposes 
any  postmlning  land  use  that  is  sub- 
stantially different  from  the  land  use 
prior  to  exploration  and  mining,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  with  the  approval 
of  the  authorized  officer  of  the  appro- 
priate  surface   management    agerKsy, 
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may  approve  such  altemattre  postmln- 
ing land  use.  The  authorized  officer 
shall  not  approve  the  alternative  post- 
mining  land  use  unless  It: 

(a)  Does  not  conflict  with  land  use 
plans  for  the  area  in  the  lease  or  11- 
<%nse  to  mine  and  surrounding  lands; 

(b)  Is  considered  an  equal  or  better 
economic  or  public  use  of  the  land  as 
compared  to  the  premining  use  of  the 
land; 

(c)  Does  not,  as  determined  by  the 
authorized  officer,  cause  a  significant 
adverse  impact  upon  the  aesthetic 
character  of  the  land  or  the  lives  of 
people  who  Inhabit  the  area  Immedi- 
ately surrounding  the  land  in  the  lease 
or  license  to  mine;  and 

(d)  Is  approved  by  the  legal  owner  of 
the  surface  where  the  surface  is  pri- 
vately owned. 

93465.5  Bonding. 

(a)  Bonding  for  compliance  with  the 
terms  of  a  lease  or  license  to  mine 
shall  be  furnished  in  accordance  with 
the  applicable  provisions  of  subpart 
3474  of  this  tiUe. 

(b)  A  reclamation  bond  shall  be  se- 
cured in  accordance  with  30  CFR  Part 
742. 

(c)  A  lease  or  license  to  mine  may  be 
denied  any  applicant  or  successful 
bidder  who  has  previously  forfeited  a 
t)ond  because  of  failure  to  comply  with 
an  approved  plan  (30  CFR  Part  741)  or 
permit  unless  the  affected  lands  cov- 
ered by  that  plan  or  permit  have  been 
reclaimed  without  cost  to  the  Federal 
Government.  Nothing  In  this  section 
shall  modify  or  limit  the  discretionary 
authority  of  the  authorized  officer  to 
deny  for  other  causes  any  successful 
bid  or  application  for  a  lease  or  license 
to  mine. 

93465.6  Conduct,  completkm,   and  akan- 
donment  of  operations. 

All  terms  of  the  permit  shaU  be  ad- 
ministred  under  30  CFR  Chapter  VII. 
Subchapter  D,  and  30  CFR  211. 

93465.7  Environmental  assessment — Post- 
mining  land  nse. 

If  the  Director  of  the  Office  of  Sur- 
face Mining  Reclamation  and  Enforce- 
ment determines  that  a  decision  to  ap- 
prove any  alternative  postmlning  land 
use  or  alternative  rehabilitation  prac- 
tices would  constitute  a  major  Federal 
action  requiring  an  environmental 
statement  under  section  102(2X0  of 
the  National  Environmental  Policy 
Act  (42  V£.C.  4332(2KC))  and  that  the 
decision  has  not  been  discussed  in  any 
environmental  statement  that  may 
have  been  prepared  for  the  Issuance  of 
the  lease  or  the  approval  of  the 
permit,  a  statement  shall  be  prepared 
by  the  Director  of  the  Office  of  Sur- 
face Mining  Reclamation  and  Enforce- 
ment. 
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PACT  3470— CO  Al  MANAOCMOa 

KOV1SIONS  AMD  UMITATIONS 


3471.1    Land  dacrlptlon  requirements. 

3471.1-1    Land  description  In  application. 

3471.1-3    Land  description  In  lease. 

3471.3    Effect  of  land  transacUona. 

3471.3-1  Disposal  of  land  with  a  reserva- 
tion of  minerals 

3471.3-3  Effect  of  conveyance  to  state  or 
local  enUty. 

3471.3    Cancellation  or  forfeiture. 

3471.3-1    Cancellation     or     forfeiture     for 


3471.3-3    Protection  of  bona  fide  purchaser. 
3471.3-3    Sale  of  underlytn«  Interests. 
3471.4    Future  interest,  acquired  ianda. 
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3473.1    Qualified  applicanU  and  bidden. 

3473.1-1    Special  qualification  provisions. 

3473.1-3    Acreace  limlUtions. 

3473.3    Piling  of  qualification  sUtements. 

3473.3-1    Sole  party  in  interest  statement. 

3473.3-2  ContenU  of  qualification  state- 
ment. 

3473.3-3    Signature  of  applicant. 

3473.2-4  Special  qualifications,  heirs,  and 
devisees  (estates). 

3472.2-5  Special  qualifications.  public 
bodies. 

3473.1  Payments. 
3473.1-1    Form  of  payment. 
3473.1-2    Where  paid. 
3473.1-3    When  paid. 

3473.2  Pees. 

3473.3-1    Oeneral  fee  provisions. 
3473.3-2    Exemptions  from  fee  provisions. 

3473.3  Rentals  and  royalties. 
3473.3-1    Rentals.  | 
3473.3-3    Royalties.  I 

3473.4  Suspension  of  operation,  produc- 
tion, and  payment  obligations. 


3474.1 
3474.2 
3474.3 
3474.4 


3475.1  Duration  of  le 

3475.2  Dating  of  leases. 

3475.3  Land  description. 

3475.4  Diligent  development  and  continued 
operation. 

3475.5  Logical  mining  unit. 

AnTHoamr:  30  U.S.C.  181  et  seq.  and  30 
U.S.C.  351-359 

8M>pf«  3471— Cool  MonoQsi— w»  Prsvlslaws 
and  UaUtotions 

9  3471.1     Land  description  requirements. 

93471.1-1     Land  descripUon  and  coal  de- 
posit in  application. 

Any  application  for  a  lease.  lease 
modification,  or  license  to  mine  shall 
include  a  complete  and  accurate  de- 
scription of  the  lands  for  which  the 
lease,  modification,  or  license  to  mine 
is  desired. 

(a)  If  the  land  has  been  surveyed 
under    the    public    land    rectangular 
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system,  each  application  shall  describe 
the  land  by  legal  subdivision  (section, 
township,  and  range),  or  aliquot  part 
thereof  (but  not  less  than  10  acres). 

(b)  Where  protraction  surveys  have 
been  approved  and  the  effective  date 
has  been  published  in  the  Pkdexal 
RaoisTKa,  the  application  for  land 
shown  on  such  protraction  surveys 
and  filed  on  or  after  the  effective  date 
shall  contain  a  description  of  the  land 
according  to  the  section,  townsiiip. 
and  range  shown  on  the  approved  pro- 
traction surveys. 

(cHl)  If  the  land  has  not  been  sur- 
veyed on  the  ground  and  is  not  shown 
on  the  records  as  covered  by  protrac- 
tion surveys,  the  application  shall  de- 
scribe the  land  by  metes  and  bounds, 
giving  courses  and  distances  between 
the  successive  angle  points  on  the 
boundary  of  the  tract,  in  cardinal  di- 
rections except  where  the  boundaries 
of  the  land  are  in  irregular  form,  and 
connected  by  courses  and  distances  to 
an  official  comer  of  the  public  land 
surveys.  In  Alaska,  the  description  of 
unsurveyed  land  shall  be  connected  by 
courses  and  distances  to  either  an  offi- 
cial comer  of  the  public  land  surveys 
or  to  a  triangulation  station  estab- 
lished by  an  agency  of  the  United 
States  such  as  the  Geological  Survey, 
the  Coast  and  Geodetic  Survey,  or  the 
International  Boundary  Commission, 
if  the  record  position  is  available  to 
the  general  public. 

(2)  If  the  land  is  acquired  land 
which  has  not  been  surveyed  under 
the  rectangular  system  of  public  land 
surveys,  and  the  tract  is  not  within  the 
area  of  the  public  land  surveys,  the 
land  shall  be  described  as  in  the  deed 
or  other  document  by  which  the 
United  SUtes  acquired  title  to  the 
lands  or  minerals. 

(i)  If  the  land  constitutes  less  than 
the  entire  tract  acquired  by  the 
United  States,  it  shall  be  described  by 
courses  and  distances  between  succes- 
sive angle  points  on  its  boundary  tying 
by  course  and  distance  into  the  de- 
scription in  the  deed  or  other  docu- 
ment by  which  the  United  States  ac- 
quired title  to  the  land. 

(ii)  If  the  description  In  the  deed  or 
other  document  by  which  the  United 
States  acquired  title  to  the  land  does 
not  include  the  courses  and  distance 
between  the  successive  angle  points  on 
the  boundary  of  the  desired  tract,  the 
description  in  the  application  shall  be 
expanded  to  include  such  courses  and 
distances. 

(ill)  The  application  shall  be  accom- 
panied by  a  map  on  which  the  land  is 
clearly  marked  showing  its  location  . 
with  respect  to  the  administrative  unit 
or  project  of  which  it  is  a  part.  It  is 
not  necessary  to  submit  a  map  if  the 
land  has  been  suirveyed  under  the  rec- 
tangular system  of  public  land  sur- 


veys, and  the  land  description  can  be 
conformed  to  tiiat  system. 

(iv)  If  an  acquisition  tract  number 
has  been  assigned  by  the  acquiring 
agency  to  the  tract,  a  description  by 
tract  niunber  will  be  accepted. 

(V)  Any  accreted  land  not  described 
in  the  deed  to  the  United  SUtes  shall 
be  described  by  metes  and  bounds, 
giving  courses  and  distances  between 
the  successive  angle  points  on  the 
boundary  of  the  tract,  and  connected 
by  courses  and  distances  to  an  angle 
ppint  on  the  perimeter  of  the  acquired 
tract  to  whidi  the  accretions  belong. 

9  3471.1-2    Land  description  in  lease. 

AU  lands  in  a  public  land  survey 
system  State  shall  have  a  cadastral 
survey  performed  at  Federal  Govern- 
ment expense  before  a  lease  or  license 
to  mine  may  t>e  issued,  except  for 
areas  covered  by  a  skeleton  survey,  i.e. 
Utah  and  Alaska,  and  the  lease  when 
issued  shall  be  described  by  legal  sub- 
division (section,  township,  and  range), 
or  aliquot  p«rt  thereof  (but  no  less 
than  10  acres). 

9  3471.2    EfTcct  of  land  transactions. 

9M71J-1    Disposal  oTIand  wttk  a  Kscrva- 
tkM  of  ■iaierals. 

(a)  Where  the  lands  included  in  a 
lease  or  license  to  mine  have  been  or 
may  be  disposed  of  with  reservation  of 
the  coal  deposits,  a  lessee  or  the 
holder  of  a  license  to  mine  must 
comply  fully  with  the  law  imder  which 
the  reservation  was  made.  See,  among 
other  laws,  the  Acts  of  March  3.  1909 
(34  SUt.  844:  30  U.S.C.  81);  June  22, 
1910  (35  SUt.  583;  30  U.S.C.  83-85); 
December  29,  1916.  as  amended  (39 
SUt  862;  43  U.S.C.  291-301):  Jiuie  17. 
1949  (63  SUt.  200):  June  21.  1949  (63 
SUt.  214:  30  U.S.C.  54):  March  8,  1922 
(42  SUt.  415:  48  U.S.C.  376-377);  and 
October  21,  1976  (90  SUt.  2759;  43 
U-S.C.  1719). 

(b)  Any  sale  or  conveyance  of  lands 
subject  to  the  Mineral  Leasing  Act  for 
Acquired  Lands  by  the  agency  having 
Jurisdiction  shall  be  subject  to  any 
lease  or  license  to  mine  previously 
issued  under  that  act. 

(c)  Leases  on  acquired  lands  out- 
standing on  Augxist  7,  1947.  and  cover- 
ing lands  subject  to  the  Minearal  Leas- 
ing Act  for  Acquired  Lands  may  be  ex- 
changed for  new  leases  to  be  issued 
under  that  act  subject  in  each  case  to 
such  appropriate  conditions  as  may  be 
prescrlt)ed. 

(d)  When:  (1)  the  coal  is  to  be  mined 
by  other  than  imderground  mining 
techniques.  (2)  the  surface  of  the  land 
is  owned  by  a  qualified  surface  owner, 
and  (3)  the  lease  is  issued  after  August 
3,  1977,  the  lessee  shall  comply  with 
the  terms  of  the  written  consent  of 
the  qualified  surface  owner  not  incon- 
sistent with  Federal  and  sUte  mined 


land  reclamation  laws  and  regulations 
<4S  CFR  3420.6). 

93471.2-2    Effect  of  conveyance  to  State 
or  local  entity. 

(a)  If  the  Unlt^  SUtes  has  con- 
veyed the  title  to,  or  otherwise  trans- 
ferred control  of  the  land  surface  con- 
taining the  coal  de^Msits  to.  (1)  any 
sUte  or  political  sutx^vi^on,  agency, 
or  its  instrumentalityi^)  a  college, 
any  other  educational  corporation,  or 
association,  or  (3)  to  a  chariUble  or  re- 
ligious corporation  or  association,  the 
transferee  shall  be  notified  by  certi- 
fied mail  of  the  application  for  the  li- 
cense to  mine  or  lease,  or  the  schedul- 
ing of  a  lease  sale.  The  transferee 
shall  be  given  a  reasonable  period  of 
time  within  which  to  suggest  any  stip- 
ulations necessary  for  the  protection 
of  existing  surface  improvements  or 
uses  to  be  included  in  the  license  or 
lease  and  sUte  the  supporting  facts,  or 
to  file  any  objections  to  its  issuance 
and  sUte  the  supporting  facts. 

(b)  If  the  sUte  or  local  entity  op- 
poses the  issuance  of  the  license  to 
mine  or  lease,  the  facts  submitted  in 
support  of  the  opposition  must  be 
carefully  considered  and  each  case 
separately  decided  on  its  merits.  Oppo- 
sition by  the  sUte  or  local  entity  is  not 
a  bar  to  issuance  of  the  license  to  mine 
or  lease  for  the  reserved  minerals  in 
the  lands.  (See,  however,  §  3461.2(b).) 
In  each  case,  the  final  determination 
on  whether  to  Issue  the  license  to 
mine  or  lease  is  based  on  the  best  in- 
terests of  the  public. 

9  3471.3    Cancellation  or  forfeiture. 

93471J-1    Cancellation    or   forfeiture   for 
cause. 

Any  lease  or  license  to  mine  may  be 
cancelled  or  forfeited  for  violation  of 
the  act  imder  which  the  lease  or  li- 
cense to  mine  was  issued,  applicable 
Federal  regulations,  or  the  terms  of 
the  lease  or  license  to  mine  (43  CFR 
3452.2). 

93471.3-2    Protection   of  Iwna   fide   pur- 
chaser. 

(a)  The  Secretary's  right  to  cancel  or 
forfeit  a  lease  for  any  violation  shall 
not  adversely  affect  the  title  or  inter- 
est of  a  bona  fide  purchaser  of  any 
lease  or  any  interest  therein.  A  bona 
fide  purchaser  must  be  a  person,  asso- 
ciation, or  corporation  qualified  to 
hold  such  lease  or  interest,  even 
though  the  holdings  of  the  party  or 
parties  from  which  the  lease  or  inter- 
est therein  was  acquired  or  their 
predecessorCs)  in  title  (including  the 
original  lessee  of  the  United  SUtes), 
may  have  l>een  cancelled  or  forfeited 
for  any  such  violation. 

(b)  Any  party  to  any  proceedings 
with  respect  to  a  violation  of  any  pro- 
vision of  the  mineral  leasing  laws  has 
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the  right  to  be  dismissed  im>mptly  as 
a  party  by  showing  that  he  or  she 
holds  and  acquired  his  or  her  interest 
as  a  bona  fide  purchaser  without 
having  violated  any  provisions  of  the 
mineral  leasing  laws.  No  hearing  shall 
be  necessary  on  such  showing  unless 
prima  facie  evidence  is  presented  to  in- 
dicate a  possible  violation  on  the  part 
of  the  alleged  bona  fide  purchaser. 

(c)  If,  during  any  such  proceeding,  a 
party  waives  his  or  her  rights  under 
the  lease,  or  if  such  rights  are  sus- 
pended by  order  of  the  Secretary 
pending  a  decision,  renUI  payments 
and  time  counted  against  the  term  of 
the  lease  shall  be  suspended  as  of  the 
first  day  of  the  month  following  the 
filing  of  the  waiver  or  the  Secretary's 
susijension  until  the  first  day  of  the 
month  following  the  final  decision  in 
the  proceeding  or  the  revocation  of 
the  waiver  or  suspension. 

9  3471.S-3    Sale  of  underlying  interests. 

If,  in  any  proceeding  to  cancel  or 
forfeit  a  lease  or  any  interest  therein 
acquired  in  violation  of  any  of  the  pro- 
visions of  the  mineral  leasing  laws,  the 
lease  or  interest  therein  is  cancelled  or 
forfeited,  and  If  there  are  valid  options 
to  acquire  the  lease  or  an  interest 
therein  thftt  are  not  subject  to  cancel- 
lation, forfeiture,  or  compulsory  dispo- 
sition, this  lease  or  interest  therein 
shaU  be  sold  to  the  highest  responsible 
qualified  bidder  by  competitive  bid- 
ding, in  a  manner  sin^ilar  to  that  pro- 
vided for  in  the  offering  of  leases  by 
competitive  bidding,  subject  to  all  out- 
standing valid  interests  and  options.  If 
less  than  the  whole  interest  in  the 
lease  or  Interest  therein  is  cancelled  or 
forfeited,  the  partial  interest  shall  be 
sold  in  the  same  way.  If  no  satisfac- 
tory offer  is  obtained  as  a  result  of  the 
competitive  offering  of  a  whole  or  par- 
tial Interest,  it  may  be  sold  by  other 
methods  that  the  authorized  officer 
finds  appropriate.  However,  the  terms 
shall  not  be  less  favorable  to  the  Gov- 
ernment than  those  of  the  best  com- 
petitive bid  received. 

9  3471.4    Future  interest,  acquired  lands. 

An  application  to  lease  lands  in 
which  the  United  SUtes  has  a  future 
interest  filed  less  than  one  year  prior 
to  the  date  of  the  vesting  in  the 
United  SUtes  of  the  present  interest 
in  the  coal  shall  t>e  rejected.  Upon  the 
vesting  in  the  United  SUtes  of  the 
present  pcssessory  interest  in  the  coal, 
all  applications  for  futiu-e  interest 
leases  outstanding  at  the  time  shall 
automatically  lapse.  Only  applications 
for  a  present  interest  lease  shall  be 
considered  after  that  time. 
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Swbporf  3472 — Qualification  KsqwiisisnU 

9  3472.1    Qualified  applicanU  and  bidders. 

A  lease  may  t>e  issued  only  to  (a)  citi- 
zens of  the  United  SUtes;  (b)  associ- 
ations of  citizens  organized  under  the 
laws  of  the  United  SUtes  or  of  any 
sUte  thereof,  which  are  authorized  to 
hold  such  interests  by  the  sUtute 
under  which  they  are  organized  and 
by  the  instrument  esUblishing  their 
association;  (c)  coriDorations  organized 
under  the  laws  of  the  United  SUtes  or 
of  any  sUte  thereof,  including  a  com- 
pany or  corporation  operating  a 
common  carrier  railroad;  and  (d) 
public  bodies,  including  municipalities. 

9  3472.1-1    Special  qualification  provisions. 

(a)  Each  applicant  or  bidder  for  a 
lease  shall  furnish  a  signed  sUtement 
showing  that,  with  the  area  applied  or 
bid  for,  the  applicant  or  bidder's  inter- 
ests in  leases  and  lease  applications, 
held  directly  or  indirectly,  do  not 
exceed  in  the  aggregate  the  acreage 
limitation  in  9  3472.1-2  of  this  title. 

(b)  A  lease  or  license  to  mine  shall 
not  be  issued  to  a  minor  but  may  be 
issued  to  a  legal  guardian  or  trustee  on 
behalf  of  a  minor. 

(c)  Every  company  or  corporation 
operating  a  common  carrier  railroad 
shall  make  a  sUtement  that  it  needs 
the  coal  for  which  it  seeks  a  lease 
solely  for  its  own  railroad  use;  that  it 
operates  main  or  branch  lines  in  the 
sUte  in  which  the  lands  involved  are 
located;  that  the  aggregate  acreage  in 
the  leases  and  applications  in  which  it 
holds  an  interest,  directly  or  indirect- 
ly, does  not  exceed  10,240  acres;  and 
that  it  does  not  hold  more  than  one 
lease  for  each  200  miles  of  iU  railroad 
lines  served  or  to  be  served  from  such 
coal  deposits.  This  last  requirement 
excludes  spurs  or  switches,  branch 
lines  built  to  connect  the  leased  coal 
with  the  railroad,  and  parts  of  the  rail- 
road operated  mainly  by  power  not 
produced  by  steam. 

(d)  Aliens  may  not  acquire  or  hold 
any  direct  or  indirect  Interest  in  li- 
censes to  mine  or  leases,  except  that 
they  may  own  or  control  stock  in  cor- 
porations holding  leases  if  the  laws  of 
their  country  do  not  deny  similar  or 
lilLe  privileges  to  citizens  of  the  United 
SUtes.  If  any  appreciable  percentage 
of  stock  of  a  corporation  is  held  by 
aliens  who  are  citizens  of  a  country 
denying  similar  or  like  privileges  to 
United  SUtes  citizens,  that  corpora- 
tion's application  or  bid  for  a  lease 
shall  be  rejected. 

(e)  A  license  to  mine  may  not  be 
issued  to  a  private  corporation. 

9  3472.1-2    Acreage  UmiUtions. 

(aXl)  No  person,  association,  or  cor- 
poration, or  any  sutksidiary,  affiliate, 
or  person  controlled  by  or  under 
common  control  with  such  person,  as- 
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sociation.  or  oorponttion  'dhall  take, 
hold,  own.  or  control  at  one  time  Fed- 
eral coal  leases,  lease  applications,  or 
bids  on  more  than  46.080  acres  in  any 
one  state  and  in  no  case  on  more  than 
100,000  acres  in  the  United  States. 

(2)  No  person,  association,  or  corpo- 
ration holding,  oaning.  or  controlling 
leases,  lease  applications  or  bids  (indi- 
vidually or  through  any  subsidiary,  af- 
filiate, or  person  under  common  con- 
trol) on  more  theui  100.000  acre*  in  the 
United  States  on  August  4.  1976,  shall 
be  required  to  relinquish  any  lease  or 
lease  application  held  on  that  date. 
However.  It  shall  not  be  permitted  to 
hold  any  additional  interests  in  any 
further  leases  or  lease  applications 
until  such  time  as  its  holdings,  owner- 
ship, or  control  of  leases  or  applica- 
tions has  been  reduced  below  100,000 
acres  within  the  United  States. 

(bMl)  In  computing  acreage  held, 
owned,  or  controlled,  the  accountable 
acreage  of  a  party  owning  an  undivid- 
ed interest  in  a  lease  shall  be  the 
party's  proportionate  part  of  the  total 
lease  acreage.  The  accountable  acre- 
age of  a  party  owning  an  interest  in  a 
corporation  or  association  shall  be  the 
party's  proportionate  part  of  the  cor- 
poration's or  association's  accountable 
acreage.  However,  no  person  shall  be 
charged  that  person's  pro  rata  share 
of  any  acreage  holdings  of  any  associ- 
ation or  corporation  unless  that 
person  is  the  beneficial  owner  of  more 
than  10  percent  of  the  stock  or  other 
instruments  of  ownership  or  control  of 
such  association  or  corporation. 

(2)  On  acquired  lands.  If  the  United 
States  owns  only  a  fractional  Interest 
in  the  coal  resources  of  the  lands  In- 
volved, only  that  part  of  the  total 
acreage  involved  in  the  lease,  propor- 
tionate to  the  extent  of  ownership  by 
the  United  States  of  the  coal  re- 
sources, shall  be  charged  as  acreage 
holdings.  The  acreage  embraced  in  a 
future  interest  lease  Is  not  to  be 
charged  as  acreage  holdings  until  the 
lease  for  the  future  interest  takes 
effect. 

§  3472.2    Filing  of  quallffeatiMi  itatomente. 

§  3472.2-1     Sol«  part)-  in  intere«t  iiUt«ment. 

Every  applicant  or  bidder  for  a  lease 
or  license  to  mine  shall  submit  to  the 
Bureau  of  Land  Management  State 
Office  ha\ing  Jurisdiction  over  the 
land.s  (43  CFR  Subpart  1821)  at  the 
time  of  filing  the  application  or  bid  a 
signed  statement  that  the  applicant  is 
the  sole  party  in  interest  In  the  appli- 
cation or  bid,  and  the  lease  or  license 
to  mine.  If  issued.  If  the  applicant  or 
bidder  is  or  will  not  be  the  sole  party 
in  interest,  the  applicant  or  bidder 
shall  set  forth  the  names  of  the  other 
Interested  parties  in  the  application  or 
bid.  A  separate  or  Joint  statement 
shall  be  signed  by  them  and  by  the  ap- 


plicant or  bidder  setting  forth  the 
nature  and  extent  of  the  Interest  of 
each  in  the  application  or  t>id.  the 
nature  of  the  agreement  between 
them,  if  oral,  and  a  copy  of  such  agree- 
ment If  written.  Such  separate  or  Joint 
statement  of  interest  and  written 
agreement,  if  any.  or  a  statement  of 
the  nature  of  such  agreement,  tf  oral, 
shall  accompany  the  application  or 
bid.  All  interested  parties  shall  furnish 
evidence  of  their  qualifications  to  hold 
such  interest  In  the  lease  or  license  to 
mine  including  a  statement  regarding 
knowledge  of  wrttt«n  consent  from 
any  qualified  surface  owner  for  the 
area  involved  (43  CFR  Part  3427). 

9  3472 J-2    Cont«nU  of  qualirication  lUte- 
HMnt 

(a)  If  the  applicant  or  bidder  Is  an 
individual,  he  shall  submit  a  signed 
statement  setting  forth  his  citizenship 
with  each  application  or  bid  for  a  li- 
cense to  mine  or  lease. 

(b)  If  the  applicant  or  bidder  is  an 
association  or  partnership,  the  appli- 
cation or  bid  shall  be  accompanied  by 
a  certified  copy  of  Its  articles  of  associ- 
ation or  partnership,  together  with  a 
statement  showing  (1)  that  It  Is  au- 
thorized to  hold  a  lease  or  license  to 
mine;  (2)  that  the  member  or  partner 
executing  the  lease  or  license  to  mine 
Is  authorized  to  aot  on  behalf  of  the 
association  or  partnership  in  such 
matters;  (3)  the  names  and  addresses 
of  all  members  owning  or  controling 
more  than  10  percent  of  the  associ- 
ation or  partnership  and  their  citlzen- 
^tp  and  holdings. 

(c)  If  the  applicant  or  bidder  for  a 
lease  or  license  to  mine  is  a  corpora- 
tion, it  must  submit  statements  show- 
ing (1)  the  state  of  incon>oration;  (2) 
that  the  corporation  is  authorized  to 
hold  leases  or  licenses  to  mine;  (3)  the 
names  of  the  officers  authorized  to  act 
on  behalf  of  the  corporation;  (4)  the 
percentage  of  the  corporation  voting 
stock  and  all  of  the  stock  o«'ned  by 
aliens  or  those  having  addresses  out- 
side of  the  United  SUtes;  and  (5)  the 
name,  address,  citizenship,  and  acre- 
age holdings  of  any  stockholder 
owning  or  controlling  10  percent  or 
more  of  the  corporate  stock  of  any 
class.  If  more  than  10  percent  of  the 
stock  Is  owned  or  controlled  by  or  on 
behalf  of  aliens,  or  persons  who  have 
addresses  outside  of  the  United  States, 
the  corporation  shall  provide  their 
names  and  addresses,  the  amount  and 
class  of  stock  held  by  each  such 
person,  and  to  the  extent  known  to 
the  corporation  or  which  can  be  rea- 
sonably ascertained  by  It,  the  facts  as 
to  the  citizenship  of  each  such  person. 
Any  applicant  who  has  previously 
filed  a  qualification  statement  may 
submit  either  a  serial  number  refer- 
ence to  the  record  and  office  where 
the  statement  is  filed  or  a  new  qualifi- 


cation statement.  Applications  on 
behalf  of  a  corporation  shall  be  accom- 
panied by  proof  of  the  signatory's  au- 
thority to  «wou»e  the  instrument 
except  In  a  case  where  an  officer  of  a 
corporation  signs  an  application  on 
behalf  of  the  corporation. 

<d)  To  qualify  as  a  small  business  for 
the  purpose  of  bidding  on  any  tract  to 
be  offered  as  part  of  a  special  opportu- 
nity lease  sale  for  small  businesses,  the 
bidder  shall  submit  evidence  demon- 
strating qualification  under  13  CFR 
121. 

(e)  Where  there  is  a  legal  gnanUan 
or  trustee,  the  following  shall  be  pro- 
vided: a  certified  copy  of  the  court 
order  authorizing  the  guardian  or 
trustee  to  act  as  such  and  to  fufill  in 
behalf  of  the  minor  or  minors  all  obli- 
gations of  the  lease  or  obligations  aris- 
ing thereunder,  and  statements  by  the 
guardian  or  trustee  as  to  the  citizen- 
ship and  holdings  of  each  of  the 
minors  and  as  to  the  trustee's  own  citi- 
zenship and  holdings,  including  hold- 
ings for  the  benefit  of  other  minors. 

93472.2 -S    Signstnre  of  applicanL 

Every  application  or  bid  for  a  lease 
or  license  to  mine  shall  be  signed  by 
the  applicant  or  bidder  or  by  Its  attor- 
ney-in-fact. If  executed  by  an  attor- 
ney-in-fact the  application  or  bid 
shaU  be  accompanied  by  the  power  of 
attorney  and  the  applicant's  own 
statement  as  to  citizenship  and  acre- 
age holdings  unless  the  power  of  attor- 
ney specificlally  authorizes  and  em- 
powers the  attorney-in-fact  to  make 
such  statement  or  to  execute  all  state- 
ments which  may  be  required  under 
these  regulations. 

93472.2-4    Special  qualiflcationH.  heirs,  and 
deriaee*  (estates). 

If  an  applicant  or  bidder  for  a  li- 
cense to  niine  or  a  lease  dies  before 
the  license  to  mine  or  lease  is  Issued, 
the  license  or  lease  shall  be  issued:  if 
the  estate  has  not  been  probated,  to 
the  executor  or  administrator  of  the 
estate:  if  probate  has  been  completed, 
or  is  not  required,  to  the  heirs  or  devi- 
sees; and  if  there  are  minor  heirs  or 
devisees,  to  their  legal  guardian  or 
trustee.  The  lease  or  license  to  mine 
shall  not  issue  until  the  following  in- 
formation has  been  filed: 

(a)  Where  probate  of  the  estate  has 
not  been  completed:  (1)  evidence  that 
the  person  who  acts  as  executor  or  ad- 
ministrator has  t  he  authority  to  act  in 
that  capacity  and  to  act  on  the  appli- 
cation or  bid;  (2)  evidence  that  the 
heirs  or  devisees  are  the  heirs  or  devi- 
sees of  the  deceased  applicant  or 
bidder,  and  are  the  only  heirs  or  devi- 
sees of  the  deceased;  and  (3)  a  state- 
ment over  the  signature  of  each  heir 
or  devisee  concerning  citizenship  and 
holdings. 


(b)  Where  the  executor  or  adminis- 
trator has  been  discharged  <■*  no  pR>- 
bate  proceedings  are  required:  (Da 
certified  copy  of  the  will  or  decree  of 
distribution,  if  any.  and  if  not,  a  state- 
ment signed  by  the  heirs  that  they  are 
the  only  heirs  of  tiie  api^lcant  or 
bidder,  and  citing  the  provisioDs  of  the 
law  of  the  deceased's  last  domlcHe 
showing  that  no  probate  Is  required; 
and  (2)  a  statement  over  the  signature 
of  each  of  the  heirs  or  devisees  with 
reference  to  citizenship  and  holdings, 
except  that  if  the  heir  or  devisee  is  a 
minor,  the  statement  shall  be  over  the 
signature  of  the  guardian  or  trustee. 

93472.2-5    Special     qnalifieations,     pabUc 
bodies. 

(a)  To  qualify  to  bid  for  a  lease  on  a 
tract  offered  for  sale  under  $3420.1-4 
of  this  title,  a  public  body  shall 
submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  organised: 

())  EvIdeDce  that  it  is  authorized  to 
hold  a  lease: 

(3)  Evidence  that  the  action  pro- 
posed has  been  duly  authorized  by  its 
governing  body;  and 

(4)  A  definite  plan  to  produce  energy 
within  the  next  10  years  solely  for  Its 
own  use  or  for  sale  to  its  members  or 
customers  (except  for  «hort-term  sales 
to  others). 

(b)  To  obtain  a  license  to  mine,  a 
municipality  shall  submit  with  its  ap- 
plication:  . 

(1)  Evidence  of  the  manner  in  which 
it  is  organiaed: 

(2)  Evidence  that  it  is  authorized  to 
hold  a  license;  and 

(3)  Evidence  that  the  action  pro- 
posed hstf  been  duly  authorized  by  its 
governing  body. 

(c)  To  qualify  to  bid  for  a  lease  on  a 
tract  of  acquired  land  set  i4>art  for 
military  or  naval  purposes,  a  govern- 
mental entity  shall  submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  organized,  including  the  state  in 
which.lt  Is  located: 

(2)  Evidence  that  It  is  authorized  to 
hold  a  lease; 

(3)  Evidence  that  the  action  pro- 
posed has  been  duly  authorised  by  its 
own  governing  body;  and 

(4)  Evidence  that  it  Is  producing 
electricity  for  sale  to  the  public  in  the 
state  where  the  lands  to  be  leased  are 
located. 

(d)  If  the  material  required  in  para- 
gnuDhs  (a),  (b).  or  (c)  of  this  section 
has  previously  been  ffled,  a  reference 
to  the  serial  number  of  the  record  in 
which  It  has  been  filed,  together  with 
a  statement  as  to  any  amendments, 
shall  be  accepted. 
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§3423.1-1     F«nB  of  | 

Payments  rttail  be  made  in  carti,  <or 
by  nKmey  order,  ciieok,  certtfied 
chedi.  bairic  draft,  or  bank  ca^Mefs 
cheek  payable  to  the  B«reau  of  land 
Management  or  Geological  .Sanrey.  as 
appropriate. 


93473.1-2 

<a)  Payments  for  all  licenses  to  mine 
shall  be  paid  to  the  Bureau  of  Land 
Management  State  Office  having  Ju- 
risdiction over  the  land  (43  CFR  Sub- 
part 1821). 

<b)  Payments  of  all  rentals  for  non- 
prododng  leases  shall  be  paid  to  the 
Binvau  of  liSnd  Management  State 
Office  having  Jurisdiction  over  the 
land  (43  CFR  Subpart  1821). 

(c)  Rentals  and  royalties  on  produc- 
ing leases  shall  be  paid  to  the  Geologi- 
cal Survey  Mining  Supervisor  for  the 
area  in  which  the  lands  under  lease 
are  situated. 

93473.1-3    Wbeniwid. 

First  year's  rental  for  preference 
right  leases  shall  be  remitted  at  the 
Ufloe  of  filing  the  applications.  First 
year's  rental  for  competitive  leases 
shall  be  payable  when  required  by  de- 
cision. Thereafter,  rental  for  all  leases 
shall  be  paid  in  accordance  with  the 
lease  provisions. 

93473:2    Fees. 

93473.2-1    Gencnil  Cee  pi«»W«i9S- 

A  filing  fee  of  $250.00  must  accom- 
pany each  application  for  an  emergen- 
cy lease,  exploration  license,  and  lease 
modification.  A  filing  fee  of  $50.00 
must  accompany  each  application  for 
approval  of  any  transfer  of  a  lease  or 
an  Interest  therein.  The  fee  shall  be 
retained  as  a  s«Tice  charge  even  if  the 
application  is  rejected  or  withdrawn  to 
whole  or  in  part.  An  application  not 
aooom;xELnied  by  the  filing  fee  will  not 
be  accepted  for  filing:  it  will  be  re- 
turned to  the  applicant  without 
action. 

93473.2-2    ExeBkptioas    frsm    fee    pravi- 
tions. 

No  filing  fee  is  reqidred  for 
<a)  Ucenses  to  mine  to  relief  agen- 
cies as  described  in  subpart  3440  of 
this  tiUe;or 

<b)  Preference  right  lease  api^ica- 
tions. 

9  3473J    Rentals  and  royaltiet. 

93473.3-1    Rentals. 

(a)  The  annual  rental  per  acre  or 
fraction  thereof  on  any  lease  Issued  or 
readjusted  after  the  promulgation  of 
this  subpart  shall  not  be  less  than  $3. 


The  amount  of  the  rental  aill  be  speci- 
fied In  the  lease. 

Cb)  Unto  a  lease  Issued  before 
August  4,  1976.  Is  readjusted,  the 
rental  paid  for  any  year  Shall  be  cred- 
ited against  the  production  or  advance 
royalties  for  that  year. 

(c)  On  leases  issued  or  readjusted 
after  August  4,  1076.  rental  payments 
may  not  be  credited  against  royalties. 

93473J-2    BoyaMes. 

(aXl)  Royalty  rates  shall  be  deter- 
mined on  an  individual  case  basis  prior 
to  lease  issuance  and  upon  lease  read- 
justment. For  competitive  leases.  Ini- 
tial royalty  rates  shall  be  set  out  In 
the  notice  of  lease  sale. 

(2)  A  lease  sh&D  require  payment  of 
a  royalty  of  not  less  than  12  V^  percent 
of  the  value  of  the  coal  removed  from 
a  surface  mine. 

(3)  A  lease  shall  require  payment  of 
royalty  of  not  less  than  8  percent  of 
the  value  of  the  coal  removed  from  an 
underground  mine,  except  that  the  au- 
thorized officer  may  determine  a 
lesser  amount,  but  in  no  case  less  than 
5  percent  If  conditions  warrant. 

(4)  The  value  of  coal  removed  from  a 
mine  Is  defined  for  royalty  purposes  in 
30  CFR  211.63. 

(bXl)  The  Mining  Supervisor  rtiall 
have  the  discretion,  upon  the  request 
of  the  lessee,  to  authorize  the  pay- 
ment of  an  advance  royalty  in  lieu  of 
continued  operation  lor  any  particular 
year. 

(2)  The  advance  royalty  for  each 
lease  shall  be  based  on  a  percentage  of 
the  value  of  a  mtntmnm  number  of 
tons  of  coal,  and  the  percentage  shall 
not  be  less  than  the  percentage  pre- 
scribed in  that  lease  for  the  produc- 
tion royalty.  For  any  lease  issued  after 
August  4,  1976.  the  minimum  number 
of  tons  shall  be  determined  on  a 
schedule  sufficient  to  exhaust  the 
leased  reserves  in  40  years  from  the 
approval  date  of  the  L^a7  mining  plan 
of  which  the  lease  is  a  part;  for  any 
lease  Issued  before  August  4,  1976.  the 
Tpinimiim  nvunber  of  tons  shall  be  de- 
termined on  a  schedule  sufficient  to 
exhaust  the  leased  reserves  in  40  years 
from  June  1. 1976. 

(3)  The  use  of  advance  royalties  in 
lieu  of  continued  operation  shall  not 
be  permitted  for  more  than  a  total  of 
10  years  during  the  life  of  any  lease, 
including  the  life  of  the  lease  after  re- 
adjustment. No  pajrment  of  an  ad- 
vance royalty  during  the  first  20  years 
of  a  lease  issued  after  August  4.  1976. 
may  be  used  as  credit  against  produc- 
tion royalty>due  after  the  20th  year  of 
that  Lease. 

(4)  The  Mining  Supervisor  may. 
upon  notifying  the  lessee  six  months 
in  advance,  cease  to  accept  advance 
royalties  in  lieu  of  the  requirement  of 
continued  operation. 
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(c)  An  overriding  royalty  interest 
shall  not  be  created  by  a  lease  trans- 
fer, siirface  owner  consent,  or  other- 
wise (1)  that  exceeds  50  percent  of  the 
rate  of  royalty  first  payable  to  the 
United  States  under  the  lease  or  (2) 
that,  when  added  to  any  other  overrid- 
ing royalty  interest,  exceeds  that  per- 
centage. Where  an  interest  in  the 
leasehold  or  operating  agreement  is 
transfeerred.  the  transferor  may 
retain  an  overriding  royalty  in  excess 
of  the  above  limitation  if  he  shows  to 
the  satisfaction  of  the  Bureau  of  Land 
Management  that  he  has  made  sub- 
stantial investments  for  improvements 
on  the  land  covered  by  the  transfer 
that  would  justify  a  higher  payment. 

(dKl)  In  order  to  encourage  the 
greatest  ultimate  recovery  of  coal,  and 
in  the  interest  of  conservation,  the 
Secretary,  whenever  he  determines  It 
necessary  to  promote  development  or 
finds  that  the  lease  cannot  be  success- 
fully operated  under  its  terms  may 
waive,  suspend,  or  reduce  the  rental  or 
minimum  royalty,  but  not  advance 
royalty,  or  reduce  the  royalty  on  an 
entire  leasehold,  or  on  any  deposit, 
tract,  or  portion  thereof,  except  that 
In  no  case  shall  the  royalty  be  reduced 
below  12  Vi  percent  for  surface  mined 
coal,  or  5  percent  for  underground 
coal. 

(2)  An  application  for  any  of  the 
above  benefits  shall  be  filed  in  tripli- 
cate in  the  office  of  the  Mining  Super- 
visor. The  application  shall  contain 
the  serial  number  of  the  lease,  the 
Bureau  of  Land  Management  State 
Office,  the  name  of  the  record  title 
holder  and  any  operator  or  sublessee, 
and  the  description  of  the  lands  in  the 
manner  provided  by  $3471.1  of  this 
title. 

(i)  Each  application  shall  Include  the 
number  and  location  of  the  mine,  a 
map  showing  the  extent  of  the  mining 
operations,  a  tabulated  statement  of 
the  coal  mined  and  subject  to  royalty 
for  each  month  covering  a  period  of 
not  less  than  12  months  immediately 
prior  to  the  date  of  filing  of  the  appli- 
cation, and  the  average  production  per 
day  mined  for  each  month,  with  com- 
plete Information  as  to  why  the  mini- 
mum production  or  continued  oper- 
ation requirement  was  not  met. 

(11)  Each  application  shall  contain  a 
detailed  statement  of  expenses  and 
costs  of  operating  the  entire  lease,  the 
income  from  the  sale  of  coal,  and  all 
facts  Indicating  whether  the  mines  can 
be  successfully  operated  upon  the  roy- 
alty or  rental  fixed  in  the  lease.  Where 
the  application  is  for  a  reduction  in 
royalty,  full  information  shall  be  fur- 
nished as  to  whether  royalties  or  pay- 
ments out  of  production  are  paid  to 
parties  other  than  the  United  States, 
the  amounts  so  paid,  and  efforts  made 
to  reduce  them.  If  any. 


(ill)  The  applicant  shall  Also  file  a 
copy  of  agreements  between  the  lessee 
and  the  holders  of  any  royalty  inter- 
ests to  a  permanent  reduction  of  all 
other  royalties  from  the  leasehold  so 
that  the  total  royalties  owed  the  hold- 
ers of  royalty  interests  will  not  be  in 
excess  of  one-half  of  the  Government 
royalties,  should  the  royalty  reduction 
be  granted. 

1 3473.4    Suspension  of  operationa.  produc- 
tion, and  payment  obligaUona. 

(a)  Application  by  a  lessee  for  relief 
from  any  operating  and  producing  re- 
quirements of  a  lease  shall  be  filed  in 
triplicate  in  the  office  of  the  Mining 
Supervisor.  By  Department  Order  No. 
2699  and  Geological  Survey  Order  No. 
218  of  Augvist  11.  1952,  the  Mining  Su- 
pervisor Is  authorized  to  act  on  appli- 
cations for  suspension  of  operations  or 
production,  or  both,  filed  pursuant  to 
this  section  and  to  terminate  suspen- 
sions of  this  kind  which  have  been  or 
may  be  granted. 

(b)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  any  period 
of  siispension  of  all  operations  and 
production  during  such  term  in  ac- 
cordance with  any  direction  or  assent 
of  the  Mining  Supervisor. 

(c)  A  suspension  shall  take  effect  as 
of  the  time  specified  in  the  direction 
or  assent  of  the  Mining  Supervisor. 
Rental  and  minimum  royalty  pay- 
ments will  be  suspended  during  such 
period  of  suspension  of  all  operations 
and  production,  beginning  with  the 
first  day  of  the  lease  month  on  which 
the  suspension  of  operations  and  pro- 
duction becomes  effective.  If  the  sus- 
pension of  operations  and  production 
becomes  effective  on  any  date  other 
than  the  first  day  of  the  lease  month, 
rental  and  minimum  royalty  payments 
shall  be  suspended  beginning  with  the 
first  day  of  the  lease  month  following 
such  effective  date.  The  suspension  of 
rental  and  minimum  royalty  payments 
shall  end  on  the  first  day  of  the  lease 
month  In  which  operations  or  produc- 
tion is  resumed.  Where  rentals  are 
creditable  against  royalties  and  have 
been  paid  In  advance,  proper  credit 
shall  be  allowed  on  the  next  rental  or 
royalty  due  under  the  lease. 

(d)  The  minimum  annual  production 
requirements  of  a  lease  shall  be  pro- 
portionately reduced  for  that  portion 
of  a  lease  year  for  which  suspension  of 
operations  and  production  Is  directed 
or  granted  by  the  Secretary  In  the  In- 
terest of  conservation. 

(e)  A  suspension  under  this  section 
shall  not  be  granted  on  a  lease  Issued 
after  August  4,  1976,  on  which  the 
lessee  has  not  met  its  diligent  develop- 
ment obligations  unless  administrative 
action  caused  the  lessee's  delay  or  fail- 
ure to  comply  with  those  obligations. 


Subvert  9#/4^^'vO(MM 

9  3474.1    Bonding  requirements. 

(a)  Before  a  lease  or  license  to  mine 
may  be  issued,  one  of  the  following 
forms  of  compliance  bond  shall  be  fur-' 
ntshed: 

( 1 )  Corporate  curety  bonds; 

(2)  Cash;  or 

(3)  Personal  lease  bonds  secured  by 
negotiable  U.S.  bonds  of  a  par  value 
equal  to  the  amount  of  the  required 
surety  bond,  together  with  a  power  of 
attorney  executed  on  a  form  approved 
by  the  Director. 

(b)  The  applicant  or  bidder  shall  file 
the  compliance  bond  in  the  proper 
office  within  30  days  of  receiving 
notice.  An  original  bond  shall  be  fur- 
nished on  a  form  provided  by  the  Di- 
rector. 

(c)  The  period  of  liability  for  the 
compliance  bond  shall  not  be  termi- 
nated until  the  lease  account  is  in 
good  standing. 

(d)  The  bonding  obligation  for  a  new 
lease  may  be  met  by  an  adjustment  to 
an  existing  bond  covering  another 
lease  within  the  same  logical  mining 
unit. 

S  3472.4    Type  of  bond  required. 

(a)  A  compliance  bond  lease  or  li- 
cense to  mine,  conditioned  upon  com- 
pliance with  all  provisions  of  the  lease 
or  license  to  mine  except  reclamation, 
shall  be  furnished  in  the  amount  de- 
termined by  the  authorized  officer. 
The  amount  of  the  t>ond  may  be 
changed  If  the  authorized  officer  con- 
siders such  a  change  to  l>e  proper  and 
necessary. 

(b)  A  reclamation  bond  may  be  re- 
quired in  accordance  with  30  CFR 
Part  742. 

(c)  For  exploration  licenses,  a  com- 
pliance bond  must  be  furnished  In  ac- 
cordance with  9  3410.3-7  of  this  title. 

9  3474.3    Qualified  sureties. 

The  authorized  officer  will  notify 
those  leaseholders  who  have  nation- 
wide or  statewide  bonds  at  the  time  of 
issuance  of  this  subpart  of  the  require- 
ment to  seciire  a  separate  compliance 
bond  for  each  lease  in  the  amount  de- 
termined by  the  authorized  officer  to 
be  proper  and  necessary.  A  list  of  com- 
panies holding  certificates  of  authori- 
ty from  the  Secretary  of  the  Treasury 
under  the  Act  of  July  30,  1947  (6 
U.S.C.  6-14)  as  acceptable  sureties  on 
Federal  bonds  Is  published  annually  in 
the  Federal  Registek. 

9  3474.4    Default 

When  the  surety  makes  payment  to 
the  Government  of  any  indebtedness 
due  under  a  lease,  the  face  amount  of 
the  surety  bond  and  the  surety's  liabil- 
ity thereunder  shall  be  reduced  by  the 
amount  of  such  payment. 
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9  3475.1     Duration  of  leases. 

Leases  shall  be  issued  for  a  period  of 
20  years  and  so  long  thereafter  as  the 
condition  of  continued  operation  is 
met.  If  the  condition  of  continued  op- 
eration is  not  met  the  lease  will  be 
cancelled  as  provided  in  93452.2  of 
this  title. 


13475.2    DaUngoflc 

(a)  Leases  will  be  dated  and  made  ef- 
fective the  first  day  of  the  month  fol- 
lowing the  date  signed  by  the  author- 
ized officer.  However,  upon  receipt  of 
a  prior  written  request,  the  authorized 
officer  may  date  a  lease  to  be  effective 
on  the  first  day  of  the  month  in  which 
it  is  signed. 

(b)  Future  interest  leases  shall 
become  effective  on  the  date  of  vest- 
ing of  title  to  the  minerals  in  the 
United  States  as  stated  in  the  lease. 

9  3475J    Land  description. 

Compliance  with  9  3471.1  of  this  tiUe 
is  required. 

9  3475.4    Dlilgent  dereiopment  and  contin- 
ued operation. 

(a)  Each  lease  shaU  require  (1)  dili- 
gent development,  and  (2)  either  (1) 
continued  operation  except  when  op- 
erations under  the  lease  are  interrupt- 
ed by  strikes,  the  elements,  or  casual- 
ties not  attributable  to  the  lessee,  or 
(ii)  in  lieu  thereof,  when  the  Secretary 
determines  that  the  public  interest 
will  be  served,  payment  of  an  advance 
royalty  as  described  in  9  3473.3-2(b)  of 
this  title. 

(b)  For  coal  leases  Issued  before 
August  4,  1976,  the  10-year  period  for 
achieving  diligent  development  may  be 
increased  as  follows: 

(1)  Upon  application  by  the  lessee, 
the  10-year  period  shall  be  extended 
by  an  amount  of  time  equal  to  the 
period  during  which  diligent  develop- 
ment is.  in  the  opinion  of  the  Secre- 
tary, significantly  impaired  by  (i)  a 
strike,  the  elements,  or  casualties  not 
attributable  to  the  lessee,  (ii)  an  ad- 
ministrative delay  in  the  Department 
which  is  not  caused  by  the  lessee's 
action,  (ill)  extraordinary  circimi- 
stances  not  attributable  to  the  lessee 
and  not  foreseeable  by  a  reasonably 
prudent  operator.  In  determining 
whether  any  of  the  conditions  listed  in 


subdivisions  or  (1).  (U).  (Ul)  of  this 
paragraph  occurred  and  whether  one 
or  more  of  those  conditions  did.  in 
fact,  significantly  Impair  diligent  de- 
velopment, the  Secretary's  finding 
shall  be  final.  The  Secretary  shall, 
however,  not  find  to  be  an  extraordi- 
nary circiunstance  under  sulxlivision 
(iii)  any  condition  arising  out  of  nor- 
midly  foreseeable  business  risks  such 
as:  fluctuations  in  prices,  sales,  or 
costs,  including  foreseeable  costs  of 
compliance  with  requirements  for  en- 
vironmental protection;  commonly  ex- 
perienced delays  in  delivery  of  sup- 
plies or  equipment;  or  inability  to 
obtain  sufficient  sales. 

(2)  Upon  application  by  the  lessee, 
the  Secretary  may  grant  one  exten- 
sion, not  exceeding  five  years,  of  the 
10-year  period  because  of  (i)  time 
needed  to  complete  development  of 
advanced  technology.  e.g..  in  situ,  gasi- 
fication or  liquefaction  processes:  (ii) 
the  magnitude  of  the  project  (ordlnar- 
Uy  magnitude  means  a  mine  in  which 
the  production  in  the  first  year  after 
the  end  of  the  extended  period  for 
diligent  development  is  expected  to  be 
at  least  two  million  tons  if  an  under- 
ground mining  operation  or  five  mil- 
lion tons  if  a  surface  mining  oper- 
ation); or  (ill)  a  contract  which  is  a 
firm  commitment  for  the  sale  or  use  of 
the  first  one-fortieth  of  the  LMU  re- 
serves after  the  10-year  period.  Re- 
gardless of  the  reason  for  granting  an 
extension,  the  lessee  shall  produce  the 
first  one-fortieth  of  the  LMU  reserves 
before  the  end  of  the  extended  term. 

(c)  At  the  time  when  the  Secretary 
grants  an  extension  under  paragrapiis 
(a)  and  (b)  of  this  section,  the  lessee 
shall  be  notified  of  the  revised  date  by 
which  coal  shall  be  produced  in  com- 
mercial quantities. 

9  347S.5    Logical  mining  unit 

(a)  Criteria  for  approving  or  direct- 
ing establishment  of  an  LMU  are 
found  In  30  CFR  211.80.  Each  lease 
shall  automatically  be  considered  to 
constitute  an  *LMU  on  the  effective 
date  of  the  lease  or  June  1.  1976. 
whichever  is  later.  The  lease  LMU 
may.  at  a  later  date,  by  enlarged  by 
the  addition  of  other  Federal  leases  or 
with  interests  in  non-Federal  coal  de- 
posits, or  both.  An  LMU  containing 
any  interest  other  than  a  single  Feder- 
al lease  shall  become  effective  only  at 
the  direction  of  the  Mining  Supervi- 


sor, or  by  designation  during  the 
normal  tract  delineation  phase  of  the 
coal  activity  platming  process,  or  upon 
its  approval  by  the  Mining  Supervisor 
when  requested  by  the  lessee.  The 
Mining  Supervisor  shall  not  direct  or 
approve  the  establishment  of  such  an 
LMU  unless  it  is  determined  that  the 
maximum  economic  recovery  of  all 
Federal  coal  deposits  in  the  LMU  will 
be  achieved.  The  lx>undaries  of  an 
LMU  may  later  be  changed  either 
upon  application  by  the  lessee  and 
with  the  approval  of  the  Mining  Su- 
pervisor after  consultation  with  the 
authorized  officer,  or  by  direction  of 
the  Mining  Supervisor  after  consulta- 
tion with  the  authorized  officer. 

(b)  When  a  lease  Is  included  in  an 
LMU  with  other  Federal  leases  or  with 
interests  in  non-Federal  coal  deposits, 
the  terms  and  conditiorls  of  the  lease 
shall  be  amended  so  that  they  are  con- 
sistent with  the  requirements  imposed 
on  the  LMU  of  which  It  has  become  a 
Pftrt.  In  particular,  diligent  develop- 
ment, continued  operation,  and  pro- 
duction in  commercial  quantities  any- 
where within  the  LMU,  with  respect  to 
either  Federal  or  non-Federal  coal  de- 
posits, shall  be  considered  to  have  oc- 
curred on  each  Federal  lease  in  the 
LMU.  The  rental  and  royalty  pay- 
ments of  all  Federal  leases  in  an  LMU 
shall  he  combined,  and  advance  royal- 
ties paid  on  any  Federal  lease  in  that 
LMU  may,  at  the  request  of  the  lessee, 
be  credited  against  those  combined 
royalties. 

(c)  The  lessee  may.  upon  approval  of 
the  authorized  officer,  surrender  the 
rights  to  any  coal  deposits.  If  these 
rights  are  surrendered,  the  LMU  re- 
serves shall  be  adjusted.  When  the 
Mining  Supervisor  is  determining  the 
LMU  reserves,  the  lessee  shall  be  con- 
sulted about  any  coal  deposits  subject 
to  the  lease  which  the  lessee  does  not 
intend  to  mine.  The  lessee  shall  also 
be  consulted  about  the  rights  the 
lessee  is  prepared  to  surrender  to  de- 
crease the  LMU  reserves  upon  which 
the  requirements  of  diligent  develop- 
ment, continued  operation,  and  pro- 
duction in  commercial  quantities  will 
be  tmsed. 

Oxnr  R.  MABTUf . 
Assistant  Secretary  of  the  Interior. 
March  13. 1979. 
[FR  Doc  79-8111  Filed  3-16-79;  8:45  am] 
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THI*  24^Hou»ing  and  Urbon 
D«v«lepin«nt 

CHAPTER  VIII— LOW-INCOME  HOUS- 
ING, DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

(Docket  No.  R-79-475] 

PART  882— SECTION  8  HOUSING  AS- 
SISTANCE PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

Public  Housing  Agency  (PHA) 
Management 

AGENCY:  Office  of  the  Assistant  Sec- 
retary for  Housing— Federal  Housing 
Commissioner,  HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  This  final  nile  will 
permit  a  public  housing  agency  (PHA) 
to  perform  management  services  for  a 
Section  8  Existing  Housing  project, 
even  though  the  PHA  is  also  adminis- 
tering the  Housing  Assistance  Pay- 
ments Contract  for  that  project.  The 
present  regulations  prohibit  a  PHA 
from  serving  in  both  capacities.  The 
change  was  made  possible  by  a  1977 
statutory  amendment. 

EFFECTIVE  DATE:  April  18,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Patricia  Amaudo,  Acting  Director, 
Existing  Housing  Division,  Office  of 
Existing  Housing  and  Moderate  Re- 
habilitation, Department  of  Housing 
and  Urban  Development,  451  Sev- 
enth Street  SW..  Washington,  D.C. 
20410.  (202)  755-6460.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 
On  November  2,  1977  (at  FR  57416) 
the  Department  published  a  rule  pro- 
posing to  amend  the  Section  8  Exist- 
ing Program  Regulations  regarding 
PHA  management.  Although  this  pro- 
posed rule  was  published  together 
with  a  proposed  rule  regarding  conver- 
sions of  Section  23  uniu  to  the  Section 
8  program,  the  final  rules  are  being 
published  separately. 

The  Department  received  13  written 
comments  in  response  to  the  proposed 
rule  on  PHA  management  and  numer- 
ous other  suggestions  from  PHAs  and 
others,  all  of  which  have  been  careful- 
ly considered  in  preparing  this  final 
rule. 

SxntUARY  OF  RULS  PROPOSED  CM 

November  2.  1977 

The  Department  proposed  to  allow 
PHA's  to  perform  management  func- 
tions on  behalf  of  owners  of  Section  8 
Existing  units  even  though  the  PHA 
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administers  the  Housing  Assistance 
Payments  Contract  for  those  units. 
This  was  done  pursuant  to  Section 
201(e)  of  the  Housing  and  Community 
Development  (HCD)  Act  of  1977  which 
amended  Section  8(d)  of  the  \J£. 
Housing  Act  of  1937  to  authorize  the 
Secretary  to  approve  PHA  manage- 
ment in  these  cases.  HUD  proposed  to 
Implement  the  PHA  management  pro- 
visions on  a  demonstration  basis  in  lo- 
calities where  documentation  by  the 
PHA  shows  that  performance  of  these 
functions  by  the  PHA  would  be  neces- 
sary to  provide  housing  for  eligible 
families  particularly  very  low-income 
or  large  lower-income  families. 

Eligibility  for  PHA  Managemeht 

PHA's  which  commented  on  this 
proposed  rule  objected  to  the  limited 
implementation  of  the  PHA  manage- 
ment provision,  particularly  the  em- 
phasis on  using  this  provision  to  pro- 
vide housing  for  very  low-income  or 
large  lower-income  families.  Also,  the 
PHA's  felt  that  restricting  PHA  man- 
agement to  a  demonstration  would  not 
reflect  the  intent  of  the  1977  amend- 
ment. In  addition,  many  of  the  PHA's 
which  commented  felt  that  to  permit 
PHA  management  would  provide  a 
major  incentive  to  Section  23  owners 
to  convert  from  the  Section  23  pro- 
gram to  Section  8  especially  where  the 
current  leases  under  the  Section  23 
program  provide  for  the  management 
and  maintenance  functions  to  be  per- 
formed by  the  PHA. 

Under  the  final  rule,  PHA  manage- 
ment will  not  be  restricted  to  a  demon- 
stration. HUD  Field  Offices  will  be  au- 
thorized to  approve  PHA  management 
in  any  case  where  the  PHA  demon- 
strates that  it  is  necessary  to  provide 
housing  for  eligible  families,  including 
but  not  limited  to  very  low-income  or 
large  lower-income  families,  or  that  it 
would  provide  an  incentive  for  conver- 
sion from  the  Section  23  to  the  Sec- 
tion 8  program.  In  addition,  the  PHA 
must  demonstrate  that  it  has  or  will 
have  the  capability  to  perform  ade- 
quately the  management  function  for 
the  units  as  proposed  in  the  applica- 
tion to  HUD,  taking  into  consideration 
the  relevant  characteristics  of  the 
housing  and  the  families,  e.g..  scat- 
tered site  or  multifamily  projects  and 
elderly,  handicapped  or  families  with 
children. 

Management  Contract 

Those  PHA's  which  commented  on 
the  management  function  indicated 
that  they  would  peed  additional  fees 
from  HXJD  to  perform  these  manage- 
ment functions  rather  than  relying  on 
a  fee  from  the  owner. 

The  owner  of  a  Section  8  Existing 
Housing  unit  has  the  responsibility  for 
performing  these  functions  pursuant 
to  9882.117.  and  the  owner's  compen- 


sation for  performing  these  responsi- 
bilities is  included  in  the  Contract 
Rent.  Therefore,  if  the  owner  wants 
the  PHA  to  perform  his  management 
functions,  the  owner  must  pay  the 
PHA  from  the  Contract  Rents,  and 
the  PHA  may  not  look  to  HUD  for  any 
payments  in  this  respect. 

The  Department  has  added  other 
provi^ons  with  regard  to  the  manage- 
ment contract.  First,  the  term  of  the 
proposed  management  contract  shall 
be  limited  to  one  year  in  order  that 
the  parties  and  HUD  may  evaluate  the 
effectiveness  of  such  a  contract  and 
renew  it  from  year  to  year  if  Justified. 
For  similar  reasons,  the  contract  shall 
include  a  clause  which  will  allow 
either  party  to  terminate  the  contract. 
or  HUD  to  require  termination  of  the 
contract  on  90  days  advance  written 
notice. 

Second,  the  Regulations  permit 
flexibility  in  the  scope  of  management 
services  performed  by  the  PHA.  based 
on  the  needs  of  the  owner  and  the  ca- 
pabilities of  the  PHA. 

Third,  the  compensation  to  the  PHA 
shall  be  in  the  form  of  a  fixed  fee  to 
cover  all  routine  management  services 
including  routine  legal  ser\ices.  and 
local  travel.  Costs  of  non-routine  re- 
pairs and  replacements,  taxes,  insur- 
ance and  utilities  and  other  non-rou- 
tine items  shall  be  paid  by  the  owner 
to  the  PHA  in  addition  to  the  fixed 
fee. 

Fourth,  the  amount  of  the  manage- 
ment fee  shall  be  negotiated  between 
the  owner  and  the  PGA  and  approved 
by  HUD.  The  fee  shall  be  specified  as 
dollars  per  unit  rather  than  a  percent 
of  Contract  Rent  in  order  to  avoid  any 
financial  incentive  to  the  PHA  which 
would  result  if  the  amount  of  the  fee 
were  a  percentage  of  the  Contract 
Rent.  In  addition,  the  fee  must  be  suf- 
ficient to  compensate  the  PHA  for  the 
cost  of  providing  the  services,  includ- 
ing the  pro  rated  fair  share  of  all  indi- 
rect and  overhead  costs  so  as  to  assure 
that  the  costs  of  this  management 
function  are  not  shifted  to  other  HUD 
assisted  programs. 

The  fee  shall  also  be  shown  to  be 
reasonable  when  compared  with  fees 
paid  to  private  firms  in  similar  man- 
agement situations,  such  as  manage- 
ment of  Section  8  Existing  units  and 
FHA  projects. 

PHA's  shall  keep  separate  accounts 
and  records  on  the  PHA  management 
functions. 

Finally,  because  of  the  close  rela- 
tionship between  the  PHA  and  the 
units  in  question,  5  882.117(c)(4)  pro- 
vides that  the  PHA  may  not  approve 
Contract  Rents  above  Fair  Market 
Rents  under  §5  882.106(a)(2)  and 
882.120(b)  without  prior  HUD  approv- 


HUD  Monitoring 

Since  the  PHA  will  be  managing  the 
units  for  which  it  also  functions  as  a 
contract  administrator  and  will  thu^ 
be  in  the  position  of  supervising  and 
evaluating  its  own  activities,  the  rule 
emphasizes  that  HUD  monitoring 
shall  include  inspections  of  the  units 
and  other  reviews  sufficient  to  enable 
the  Field  Office  to  determine  whether 
there  is  compliance  by  the  PHA  and 
the  owner  with  the  terms  and  (»ndi- 
tions  of  the  ACC  and  the  Contract. 
National  Environmental  Policy  Act 

A  finding  of  inapplicability  respect- 
ing the  National  Environmental  Policy 
Act  of  1969  h|is  been  made  in  accord- 
ance with  HUD  procedures.  A  copy  of 
this  finding  of  inapplicability  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  office  of 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Room  5218,  Depart- 
ment of  Housing  and  Urban  Develop- 
ment. 451  Seventh  Street  SW.,  Wash- 
ington. DC.  20410. 

Accordingly.  24  CFR  Part  882  is 
amended  as  follows: 

1.  Section  882.117(b)  and  (c)  is  re- 
vised to  read: 

S  KK2. 1 1 7     ReHponHibilitiea  of  the  owner. 
•  *  •  •  • 

(b)  Any  owner  may  contract  with 
any  private  or  public  entity  to  perform 
for  a  fee  the  services  required  by  para- 
graph (a)  of  this  section:  Provided, 
That  such  a  contract  shall  not  shift 
any  of  the  owner's  responsibilities  or 
obligations. 

(c)  Where  an  owner  and  a  PHA  wish 
to  contract  for  management  by  the 
PHA  of  units  under  Housing  Assist- 
ance Payments  contracts  which  are 
administered  by  the  PHA  pursuant  to 
an  ACC.  the  PHA  shall  submit  an  ap- 
plication to  the  Field  Office  request- 

'  ing  HUD  approval. 

(1)  Application  requirements.  The 
application  by  the  PHA  to  HUD  shall 
be  accompanied  by  a  copy  of  the  pro- 
posed tpanagement  contract  and  sup- 
ported by  documentation  showing 
that: 

(i)  Performance  of  the  management 
functions  by  the  PHA  is  necessary  to 
provide  housing  for  eligible  families, 
including  but  not  limited  to  very  low- 
income  or  large  lower-income  families 
or  that  it  would  provide  an  incentive 
for  conversion  from  Section  23  to  the 
Section  8  program; 
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(li)  The  PHA  has  or  will  have  the  ca- 
pability to  perform  adequately  the 
management  functions  for  the  units  as 
proposed  in  the  application  taking 
into  consideration  the  relevant  charac- 
teristics of  the  housing  and  the  fami- 
lies, e.g..  scattered  site  or  multifamily 
projects  and  elderly,  handicapped,  or 
families  with  children;  and 

(ill)  The  management  contract 
meets  the  conditions  of  paragraphs  (c) 
(2)  and  (3)  of  this  section. 

(2)  Contract  term.  The  term  of  a 
proposed  mauiagement  contract  shall 
be  limited  to  one  year  in  order  that 
the  parties  and  HUD  may  evaluate  the 
effectiveness  of  such  a  contract  and 
renew  it  from  year  to  year  if  Justified. 
For  similar  reasons,  the  contract  shall 
Include  a  clause  which  will  allow 
either  party  to  terminate,  or  HUD  to 
require  termination  of,  the  contract  on 
90  days  advance  written  noti(«. 

(3)  Management  fee.  The  compensa- 
tion to  the  PHA  shall  be  in  the  form 
of  a  fixed  fee  to  cover  all  routine  man- 
agement services  including  routine 
legal  services  and  local  travel.  Costs  of 
non-routihe  repairs  and  replacements, 
taxes,  insurance  and  utilities  and 
other  non-routine  items  shall  t>e  paid 
by  the  owner  to  the  PHA  in  addition 
to  the  fixed  fee.  The  amount  of  the 
fixed  management  fee  shall  be  negoti- 
ated between  the  owner  and  the  PHA 
and  approved  by  HUD.  The  fee  shall 
be  specified  as  dollars  per  unit  rather 
than  a  percent  of  Contract  Rent  In 
order  to  avoid  any  financial  incentive 
to  the  PHA  which  would  result  if  the 
amount  of  the  fee  were  a  percentage 
of  the  Contract  Rent.  The  fee  shall  be 
sufficient  to  compensate  the  PHA  for 
the  cost  of  providing  the  services,  in- 
cluding the  pro  rated  fair  share  of  all 
Indirect  and  overhead  costs  so  as  to 
assure  that  costs  of  this  management 
function  are  not  shifted  to  other  HUD 
assisted  programs.  The  fee  shall  also 
be  shown  to  t>e  reasonable  when  com- 
pared with  fees  paid  to  private  firms 
in  similar  management  situations, 
such  as  management  of  Section  8  Ex- 
isting Housing  units  and  FHA  proj- 
ects. 

(4)  Contract  rents.  Notwithstanding 
the  provisions  of  §§882.106(aM2)  and 
882.120(b),  a  PHA  may  not  approve, 
without  prior  HUD  approval,  rents 
which  exceed  the  appropriate  Fair 
Market  Rent  for  a  unit  for  which  it 
provides  the  management  functions 
under  this  section. 
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(5)  HUD  review  responsibilities. 
HUD  recognizes  that  under  this  sec- 
tion the  PHA  will  be  managing  the 
units  for  which  it  also  functions  as  a 
(M>ntract  administrator  and  will  thus 
be  in  the  position  of  supervising  and 
evaluating  its  own  activities.  Accord- 
ingly, in  addition  to  the  PHA's  respon- 
sibilities pursuant  to  §§882.116(o)  and 
88S.211(b),  the  HUD  Field  Office  shall 
make  such  reviews  of  project  oper- 
ations Including  inspection  of  units  as 
are  sufficient,  in  frequency,  nature 
and  extent,  to  assure  that  the  owTier 
and  the  PHA  btb  in  full  compliance 
with  the  terms  and  conditions  of  the 
Contract  and  the  ACC. 

(6)  PHA  Records.  PHA's  shall  keep 
separate  accounts  and  records  of  their 
activities  in  performing  the  manage- 
ment functions  pursuant  to  this 
§882.117. 

2.  Section  882.121(c)(1)  is  revised 
to  read  as  follows: 

« 

S  882.121     HUD     adminigtraUon     of     pro- 
grams under  this  part 


(cKl)  If  the  PHA  owns  housing 
which  Is  suitable  for  utilization  under 
this  Part.  HUD  shall  ascertain  wheth- 
er there  is,  another  PHA  able  and  will- 
ing to  enter  into  an  ACC  and  adminis- 
ter the  program  under  this  Part  with 
respect  to  housing  which  Is  owTied  by 
the  first  PHA.  If  so,  such  an  ACC  may 
be  entered  into,  and  the  housing  cov- 
ered thereby  shall  be  excluded  from 
the  ACC  with  the  first  PHA. 

(2)  If,  on  the  basis  of  inquiry  and  all 
other  pertinent  information  available 
to  the  HUD  Field  Office,  HUD  deter- 
mines there  is  no  PHA  able  and  willing 
to  administer  an  ACC  with  respect  to 
housing  owned  by  the  first  PHA,  HUD 
(or  another  entity  acting  on  behalf  of 
HUD)  may,  pursuant  to  Section 
8(b)(1)  of  the  Act,  enter  Ifito  a  Con- 
tract with  the  PHA  and  perform  the 
functions  otherwise  assigned  to  PHAs 
under  this  part  with  respect  to  such 
housing. 

(Section  7(d).  Department  of  HUD  Act  (42 
U.S.C.  3535(d)):  section  5(b).  US.  Housing 
Act  of  1937  (42  U.S.C.  1437c<b)).) 

Issued  at  Washington.  D.C.  March  8. 
1979. 

Lawrence  B.  Simons. 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
[FR  Doc.  79-8140  PUed  3-16-79:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

WaHowl  Ocaonk  Mid  Ahiio«plwk 
Adminittratieii 

(IS  CFI  Port  931) 

COASTAl  ENERGY  IMPACT  KOOtAM 

>f  pond  9iM 

AGENCY:  National  Oceanic  and  At- 
mospheric Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  Rule. 

SUMMARY:  These  proposed  regula- 
tions describe  administrative  proce- 
dures for  Implementing  Section 
308(c)(2)  of  the  Coastal  Zone  Manage- 
ment Act  of  1972  as  amended  (Pub.  L. 
94-370;  16  U.S.C.  1451.  et  seq.).  Section 
308(cM2)  establishes  the  Outer  Conti- 
nental Shelf  (OCS)  State  Participa- 
tion Grant  Program  which  provides  fi- 
nancial assistance  to  coastal  states  to 
enable  these  states  to  participate  ef- 
fectively in  policy,  planning  and  man- 
agerial decisions  relating  to  manage- 
ment of  OCS  oil  and  gas  resources. 

DATE:  Deadline  for  submission  of 
written  comments:  May  3.  1979. 

ADDRESS:  Send  comments  to:  Dan 
Hoydysh.  Office  of  Coastal  Zone  Man- 
agement, National  Oceanic  and  Atmos- 
pheric Administration,  3300  Whiteha- 
ven Street.  NW..  Washington,  D.C. 
20235. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dan  Hoydysh.  (202)  634-4128. 

SUPPLEMENTARY  INFORMATION: 

I.  Explanatory  Statement 

The  Coastal  Energy  Impact  Program 
(CEIP)  was  created  by  the  1976 
amendments  to  the  Coastal  Zone  Man- 
agement Act  of  1972  (CZMA)  (Pub.  L. 
94-370;  16  U.S.C.  1451.  et  seq.)  and 
signed  into  law  on  July  26,  1976.  The 
purpose  of  the  CEIP  is  to  provide 
coastal  states  and  communities  with  fi- 
nancial assistance  for  mitigating  the 
adverse  impacts  associated  with  OCS 
and  other  coastal  energy  development 
activity. 

On  September  18.  1978.  the  OCS 
Lands  Act  Amendments  of  1978 
(OCSLAA)  (Pub.  L.  95-372)  were 
signed  into  law.  Section  503  of  the 
OCSLAA  added  to  the  CEIP  a  fund 
for  the  provision  of  grants  to  allow 
coastal  states  to  carry  out  their  re- 
sponsibilities under  the  OCS  Lands 
Act.  The  OCS  State  Participation 
Grant  Program  established  under  new 
Section  308(cK2)  of  the  CZMA  pro- 
vides up  to  80%  federally  funded 
grants  to  coastal  states  likely  to  be  af- 
fected by  OCS  energy  activity.  These 
grants  are  to  be  used  by  coastal  states 
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to  cover  the  administrative  costa  of 
participating  in  policy,  planning  and 
managerial  decisions  relating  to  the 
management  and  development  of  OCS 
energy  resources.  These  grants  are  not 
to  be  used  to  cover  any  of  the  plan- 
ning, public  facility,  public  service,  or 
environmental  costs  provided  for  in 
other  provisions  of  the  CEIP.  The 
OCS  state  participation  grants  are  au- 
thorized at  a  level  of  $5  million  a  year 
for  five  fiscal  years— fiscal  year  1979 
through  fiscal  year  1983. 

n.  Summary  op  Major  Provisions  op 
THE  Proposed  Regulations 

Eligibility  for  Grants.  Under  section 
308(cK2)  the  Assistant  Administrator 
for  Coastal  Zone  Management  is  au- 
thorized to  make  up  to  80%  federally 
funded  grants  to  (»astal  states  likely 
to  be  affected  by  OCS  energy  activity. 
Only  those  states  eligible  to  receive 
CEIP  assistance  may  receive  a 
308(c)(2)  grant. 

Affected  State.  A  coastal  state  will  be 
considered  likelv  to  be  affected  if: 

(1)  That  state  has  been  designated 
as  affected  by  the  Department  of  the 
Interior  for  any  CX^S  lease  sale  that 
has  taken  place  or  Is  scheduled  to  take 
place  under  the  five-year  leasing  pro- 
gram; or 

(2)  That  state  is  found  by  the  Assist- 
ant Administrator  to  have  administra- 
tive, policy,  operational  or  managerial 
responsibilities  under  the  OCS  Lands 
Act  that  should  properly  be  supported 
with  section  308(cK2)  funds. 

AUotoable  Uses  of  Grants.  Grants  are 
to  be  used  by  the  states  to  participate 
In  the  Federal  policy,  operational  and 
managerial  decisions  relating  to  man- 
agement of  resources  of  the  OCS.  Spe- 
cifically, these  grants  are  intended  to 
pay  for  state  participation  in,  among 
others,  the  following  activities— for- 
mulation of  the  OCS  leasing  program; 
reviewing  and  commenting  on  draft 
environmental  impact  statements  pre- 
pared for  OCS  activities;  commenting 
and  making  recommendations  con- 
cerning development  and  production 
plans;  and  analyzing  data  transmitted 
to  the  state  pursuant  to  the  OCS  oil 
and  gas  information  program. 

Section  308(cK2)  grants  are  not  to  be 
used  to  cover  any  of  the  planning, 
public  facility,  public  service,  or  envi- 
ronmental costs  provided  for  in  other 
provisions  of  the  CEIP. 

Allotment  of  Available  Funding. 
Funding  available  for  state  participa- 
tion grants  will  be  allocated  among  eli- 
gible coastal  states  by  means  of  a  for- 
mula designed  to  measure,  to  the 
maximum  extent  practicable,  the 
actual  administrative,  policy,  oper- 
ational and  managerial  responsibilities 
faced  by  the  affected  states. 

The  exact  allocation  formula  is  not 
specified  in  the  regulations  because  of 
the  need  to  maintain  program  flexibil- 


ity—i.e..  the  OCS  leasing  process  is  in- 
herently uncertain  and  to  specify  a 
precise  allocation  formula  decreases 
the  ability  of  the  program  to  respond 
to  rapidly  changing  situations.  Howev- 
er, the  factors  on  which  the  allocation 
formula  is  based  are  specified  in  the 
regulations.  The  Assistant  Administra- 
tor will  submit  the  allotment  formula 
to  the  affected  states  for  review  and 
comment  before  allotting  funds. 

The  allotment  formula  will  have  the 
following  elements: 

(1)  Minimum  Share.  Each  eligible 
coastal  state  will  receive  an  equal 
minimum  share  which,  in  the  Assist- 
ant Administrator's  judgment,  assures 
a  sufficient  threshold  of  funds  for  ef- 
fectively developing  a  capability  to 
carry  out  its  responsibilities  under  the 
OCS  Lands  Act.  The  amount  of  the 
minimum  share  will  not  exceed 
$100,000. 

(2)  Lease  Sale  Share.  After  the  mini- 
mum shares  are  subtracted  from  the 
total  amount  appropriated,  50%  of  the 
remaining  funds  will  be  allotted 
among  eligible  coastal  states  in  pro- 
portion to  the  number  of  times  a  state 
has  been  designated  an  affected  state 
for  OCS  lease  sales  that  have  occurred 
since  July  26,  1976.  or  are  scheduled 
by  the  Department  of  the  Interior  to 
take  place  under  the  five-year  leasing 
program.  The  lease  sale  share  recog- 
nizes that  a  state's  responsibilities 
under  the  OCS  Lands  Act  are  directly 
related  to  the  amount  of  leasing  activi- 
ty thiat  will  affect  the  state. 

(3)  Formula  Share.  The  funds  re- 
maining after  the  lease  sale  share  is 
apportioned  will  be  allotted  according 
to  the  following  formula: 

40%— on  the  basis  of  the  length  of 
the  marine  coastline  and  the  coastal 
population  along  the  marine  coastline; 

60%— in  proportion  to  the  number  of 
acres  leased  since  July  26,  1976.  that 
affects  a  given  state. 

(4)  Maximum  Sfiare.  No  state  will  re- 
ceive more  than  10%  of  the  total 
amount  appropriated  in  a  fiscal  year 
for  Section  308(cK2).  Any  excess  funds 
obtained  by  reducing  states  to  the 
maximum  amount  will  be  redistribut- 
ed among  the  other  states  proportion- 
ately. 

Application  for  Grants.  An  applica- 
tion for  an  OCS  state  participation 
grant  must  contain: 

(DA  certification  that  the  grant  will 
be  used  by  a  state  to  carry  out  its  re- 
sponsibilities under  the  OCS  Lancis 
Act. 

(2)  A  clear  and  concise  description  of 
the  activities  that  w^l  be  funded  and 
their  associated  costs. 

(3)  An  explanation  of  how  funds  will 
be  allocated  among  units  of  local  gov- 
ernment, to  the  maximum  extent 
practicable,  on  a  basis  which  is  propor- 
tional to  the  need  for  administrative 
assist  anre.  Applications  must  be  sub- 
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mitted  to  the  Office  of  Coastal  Zone 
Management  (OCZM)  before  the  end 
of  the  fiscal  year  for  which  the  allot- 
ment is  made,  otherwise  the  allotted 
funds  will  revert  to  OCZM  at  the  end 
of  that  fiscal  year. 

NOAA  is  issuing  these  proposed  reg- 
ulations to  implement  the  OCS  State 
Participation  Grant  Program  under 
Section  308(cK2)  of  the  CZMA.  These 
rules  are  proposed  under  the  authori- 
ty of  Sections  308  and  317.  Coastal 
Zone  Management  Act. 

NOAA  has  determined  that  publica- 
tion of  these  proposed  rules  is  not  a 
major  action  significantly  affecting 
the  quality  of  the  human  environment 
and  does  not  require  preparation  of  an 
Environmental  Impact  Statement 
under  the  National  Environmental 
Policy  Act  of  1969.  NOAA  also  has  de- 
termined that  this  document  is  not  a 
significant  regulatory  action  and  does 
not  require  preparation  of  a  regula- 
tory analysis  under  Executive  Order 
12044. 

These  proposed  regtilations  are  sub- 
ject to  comment  and  modification. 
Written  comments  on  the  regulations 
should  be  submitted  to  Dan  Hoydjrsh. 
Office  of  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration,  3300  Whitehaven 
Street  NW..  Washington.  D.C.  20235. 

In  consideration  of  the  foregoing. 
NOAA  proposes  to  amend  Part  931  of 
Title  15.  Code  of  Federal  Regulations, 
by  adding  Subpart  L  as  set  forth 
below. 

R.  L.  Carhahan, 
Acting  Assistant  Administrator 
for  Administration. 
March  2.  1979. 

Sec 

931.140  General. 

931.141  Definitions. 

931.142  Objectives. 

931.143  Eligibility  for  OCS  SUte  participa- 
tion gmnta. 

931.144  Allowable  uses  of  <XS  stote  partiet- 
pation  grants. 

931.146  Limitations. 

931.146  Allotment  formula. 

931.147  Allotment  among  coastal  states. 

931.148  Reversion  of  allotted  funds. 

931.149  Application  procedure  and  contents. 

AuTHOimr:  Sec.  308.  Coastal  Zone  Man- 
agement Act  of  1972.  Pub.  L.  92-583,  86  Stat. 
1280  (16  U.8.C.  1451  et  seq.).  as  amended  by 
Pub.  L.  95-372. 

SMfcyH  L— OCS  Start*  PortidpaHon  GroNta 

(931.146    GcneraL 

This  Subpart  establishes  administra- 
tive procedures  for  awarding  OCS 
State  Participation  Grants  under  sec- 
tion 308(cX2)  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
(CZMA).  This  Subpart  states  the  ob- 
jectives of  providing  these  grants  and 
their  allowable  uses  and  describes  pro- 
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cedures  for  allotting  among  coastal 
States  funds  available  under  section 
308(cK2)  and  for  applying  for  (cK2) 
grants. 

§931.141    Definitioiu. 

(a)  OCS  Lands  Act  means  the  Outer 
Continental  Shelf  Lands  Act  (43 
X3JS.C.  1331.  et  seq.)  as  amended  by  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  95-327). 

(b)  Affected  State.  (1)  OCS  state  par- 
ticipation grants  will  be  allotted  only 
to  States  that  the  Assistant  Adminis- 
trator finds  are  likely  to  be  affected  by 
OCS  energy  ax:tivity.  The  Assistant 
Administrator  will  make  this  finding 
in  light  of  NOAA's  special  concern  for 
protecting  the  marine  and  (X>astal  en- 
vironment. 

(2)  The  Assistant  Administrator  will 
find  a  coastal  State  likelv  to  be  affect- 
ed by  OCS  energy  activity  in  any  fiscal 
year  if  that  State: 

(1)  Is  designated  by  the  Department 
of  the  Interior  (DOI)  as  an  affected 
State  for  any  OCS  lease  sale  that  has 
taken  place  since  July  26.  1976.  or  is 
scheduled  to  take  place  under  DOI's 
five  year  leasing  program;  or, 

(ii)  Is  found  by  the  Assistant  Admin- 
istrator to  have  administrative,  policy, 
operational  or  managerial  responsibil- 
ities under  the  OChS  Lands  Act  that 
should  properly  be  supported  with  sec- 
tion 308(cX2)  funds. 

(c)  Coastal  population.  The  term 
coastcU  population  refers  to  the  popu- 
lation in  units  of  general  purpose  locaA 
government  that  have  Jurisdiction 
over  a  State's  marine  (»astline.  The 
term  includes  population  in  coastal 
areas  that  are  not  organized  into  polit- 
ick subdivisions. 

8931.142    Objectires. 

The  objectives  of  assistance  under 
this  Subpart  are: 

(a)  To  help  coastal  States  carry  out 
their  responsibilities  under  the  OCS 
Lands  Act; 

(b)  To  protect  the  nation's  valuable 
coastal  environmental  and  recreation- 
al resources  by  helping  the  States  de- 
velop the  capability  to  review  and 
(;omment  effectively  on  Federal  deci- 
sions relating  to  OCS  oil  and  gas  activ- 
ity. 

(c)  To  encourage  the  rational  and  or- 
derly development  of  OCS  oil  and  gas 
resources  by  helping  States  develop  a 
capability  to  participate  effectively  in 
the  Federal  policy,  planning  and  man- 
agerial decisions  relating  to  manage- 
ment of  OC^  oil  and  gas  resources. 

9  931.143    Eligibility  for  OCS  State  parUd- 
pation  grants. 

(a)  A  coastal  State  is  eligible  for  fi- 
nancial assistance  under  this  subpart 
if  it  meets  the  basic  eligibility  require- 
ments of  Subpart  C  of  this  part. 
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(b)  a  unit  of  local  government  may 
apply  to  its  State  for  assistance  under 
this  Subpart. 

9  931.144    AUowable  nses  of  OCS  State  par- 
ticipation grants. 

(a)  OCS  State  participation  grants 
are  to  be  used  by  States  to  carry  out 
their  responsibilities  under  the  OCS 
Lands  A(^.  These  responsibilities  in- 
clude participating  in  the  administra- 
tive, policy,  operational  and  manageri- 
al decisions  relating  to  management  of 
the  resources  of  the  Outer  Continen- 
tal Shelf.  Specif icially,  the  OCS  grants 
are  intended  to  pay  for  the  state  activ- 
ities listed  below: 

(1)  C(x>peraton  with  the  Secretary  of 
the  Interior  to  enforce  OCS  related 
safety,  environmental  and  conserva- 
tion laws  and  regulations. 

(2)  Participation  in  hearings  con- 
ducted by  the  Secretary  of  the  Interi- 
or with  respect  to  cancellation  of  OCS 
related  leases  or  permits. 

(3)  Participation  in  hearings  held  by 
the  Federal  Energy  Regulatory  Com- 
mission (FERC)  with  respect  to 
amounts  of  OCS  oil  or  natural  gas 
that  will  be  transported  ashore  in 
pipelines. 

(4)  Participation  in  hearings  held  by 
FERC  (x>nceming  the  expansion  of 
pipeline  capacities  by  shippers  of  OCS 
oil  or  natural  gas. 

(5)  Reviewing  Federal  actions  signifi- 
cantly affecting  the  OCS  or  its  devel- 
opment. 

(6)  E>eveloping  and  implementing  co- 
operative agreements  with  respect  to 
the  leasing  of  OCS  lands  immediately 
adjacent  to  state  seaward  boundaries. 

(7)  Participating  in  formulating  the 
OCS  leasing  programs. 

(8)  Developing  with  the  Department 
of  the  Interior  cooperative  agreements 
for  sharing  information.  Joint  utiliza- 
tion of  available  expertise,  facilitating 
permitting  procedures.  Joint  planning 
and  review,  and  the  formulation  of 
Joint  surveillance  and  monitoring  ar- 
rangements to  carry  out  applicable 
Federal  and  State  laws,  regulations, 
and  stipulations  relevant  to  OCS  oper- 
ations both  onshore  and  offshore. 

(9)  Cooperating  with  the  Secretary 
of  the  Interior  in  carrying  out  environ- 
mental studies  in  any  area  Included  in 
any  OCS  oil  and  gas  lease  sale. 

(10)  Reviewing  safety  and  other  reg- 
ulations that  are  prepared  and  pro- 
mulgated by  any  Federal  department 
or  agency  and  applicable  to  the  Outer 
Continental  Shelf. 

(11)  Submitting  comments  and 'rec- 
ommendations concerning  OCS  devel- 
opment and  production  plans. 

(12)  Reviewing  and  commenting  on 
draft  environmental  impact  state- 
ments on  OCS  activities  governed  by 
the  (X^S  Lands  Act. 

(13)  Reviewing,  commenting  on  and 
analjrzing  any  data  transmitted  to  the 
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State  by  the  Secretary  of  the  Interior 
pursuant  to  the  OCS  oil  and  gas  infor- 
mation program.  This  Includes  in- 
specting any  privileged  information  re- 
ceived by  the  Secretary  regarding  any 
OCS  activity  adjacent  to  the  State. 

(14)  Participating  in  OCS  policy,  sci- 
entific and  technical  advisory  boards 
established  by  the  Department  of  the 
Interior  and  other  OCS-related  meet- 
ings called  by  the  Department  of 
Energy,  the  National  Oceanic  and  At- 
mospheric Administration,  or  any 
other  Federal  agency. 

(15)  Participating  in  training  and  in- 
formation conferences  on  (X^related 
issues  sponsored  by  government,  in- 
dustry, environmental,  academic  or 
public  interest  groups,  if  such  partici- 
pation is  directly  related  to  carrying 
out  a  State's  responsibilities  under  the 
OCS  Lands  Act. 

(b)  Paragraph  (a)  of  this  section 
does  not  represent  an  exclusive  list  of 
state  responsibilities  under  the  OCS 
Lands  Act. 

S  93 1 . 1 45    Li  m  ital  ionM. 

(a)  Section  308(c)(2)  grants  awarded 
to  a  coastal  State  may  not  exceed  80 
percent  of  the  actual  cost  of  carrying 
out  State  responsibilities  under  the 
OCS  Lands  Act.  States  may  use  in- 
kind  contributions  as  the  non-Federal 
matching  share  in  accordance  with 
Office  of  Management  and  Budget 
Circular  A-102. 

(b)  States  may  not  use  OCS  State 
Participation  Grants  to  cover  plan- 
ning, study,  public  facility,  public  serv- 
ice, or  environmental  protection  costs 
provided  for  under  other  provisions  of 
section  308. 

{931.146     Allotment  formula. 

(a)  The  Assistant  Administrator  will 
establish  a  formula  for  allotting 
among  coastal  States  funds  appropri- 
ated for  section  308(cH2).  The  formula 
will  consist  of  the  following  compo- 
nents: 

(1)  Minimum  Share.  Each  eligible 
coastal  State  will  receive  an  equal 
minimum  share  that  In  the  Assistant 
Administrator's  Judgment  assures  each 
State  a  sufficient  level  of  funding  to 
develop  an  effective  capability  to  carry 
out  its  responsibilities  under  the  OCS 
Lands  Act.  The  tunount  of  the  mini- 
mum share  will  not  exceed  $100,000. 

(2)  Lease  Sale  Share.  After  the  mini- 
mum shares  are  subtracted  from  the 
total  amount  appropriated.  50%  of  the 
remaining  funds  will  be  allotted 
among  eligible  coastal  States  In  pro- 
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portion  to  the  number  of  times  a  State 
has  t)een  designated  an  affected  State 
for  OC:S  lease  sales  that  have  occurred 
since  "July  26.  1976.  or  are  scheduled 
by  the  Department  of  the  Interior  to 
occur  pursuant  to  the  five-year  leasing 
program.  The  lease  sale  share  recog- 
nizes that  a  State's  responsibilities 
under  the  OCS  Lands  Act  are  directly 
related  to  the  amount  of  leasing  activi- 
ty that  wUl  affect  a  State. 

(3)  Formula  Share.  The  funds  re- 
maining after  the  lease  sale  share  is 
apportioned,  will  be  allotted  according 
to  the  following  formula: 

40%— on  the  basis  of  the  length  of 
the  marine  coastline  and  the  coastal 
population  along  the  marine  coastline: 

60%— in  proportion  to  the  number  of 
acres  leased  since  July  26.  1976.  that 
affect  a  given  State. 

(4)  Maximum  Share.  No  State  will 
receive  more  than  20%  of  the  total 
amount  appropriated  in  a  fiscal  year 
for  section  308(c)(2).  Any  excess  funds 
obtained  by  reducing  States  to  the 
maximum  share  will  be  redistributed 
among  the  other  States  in  proportion 
to  the  number  of  acres  leased  since 
July  26.  1976  that  affect  a  given  State. 

(b)  Because  of  the  difficulty  in  esti- 
mating accurately  the  need  for  OCS 
State  Participation  Grants  the  precise 
allocation  formula  is  not  specified  in 
the  regulations.  The  Assistant  Admin- 
istrator retains  the  discretion  to  alter 
the  formula,  within  constraints  im- 
posed by  this  section,  because  of  the 
uncertainty  of  lease  sale  schedules,  ex- 
ploration and  production  timetables. 
and  the  precise  incidence  and  magni- 
tude of  actual  impacts  on  an  individu- 
al coastal  State.  Any  formula  that  is 
used  by  the  Assistant  Adtninistrator 
will  be  submitted  to  the  coastal  States 
for  review  and  comment  before  final 
allotments  are  made. 

S  931.147    AlkHment  amortg  coantal  Sute*. 

(a)  Available  Funds.  Funds  available 
in  a  fiscal  year  for  allotment  under 
section  308(cK2)  will  consist  of: 

(1)  Funds  appropriated  for  section 
308(cK2)  in  that  fiscal  year. 

(2)  Funds  allotted  in  previous  fiscal 
years  under  section  308(cM2)  reverting 
to  the  Assistant  Administrator  under 
9  931.148  because  they  were  not  ap- 
plied for  by  the  recipient  coastal  State 
in  the  fiscal  year  of  allotment: 

(3)  Funds  allotted  in  previous  years 
for  subsection  308(c)(2)  purposes  that 
are    recalled    under    f  931.97    because 


such  funds  were  expended  for  unau- 
thorized uses;  and 

(4)  Funds  from  any  other  sources 
that  may  t>e  used  in  that  fiscal  year 
for  section  308(cX2)  purposes. 

(b)  Allotment  Sixty  days  before  the 
beginning  of  each  fiscal  year  the  As- 
sistant Administrator  will  provide 
each  affected  State  the  formula  that 
will  be  used  to  allot  section  308(c)(2) 
grants  for  the  following  fiscal  year. 
The  States  will  have  30  days  to  submit 
comments  on  this  formula  to  the  As- 
sistant Administrator.  Final  allot- 
ments will  be  computed  on  or  about 
October  1  of  each  fiscal  year. 

9  93 1 . 1 48     Reversion  of  allotted  f u  nit. 

(a)  Pimds  allotted  under  this  Sub- 
part for  which  applications  are  not 
submitted  by  the  end  of  the  fiscal  year 
in  which  the  funds  were  allotted,  will 
revert  to  the  Assistant  Administrator 
at  the  end  of  the  fiscal  year  and  will 
be  reallotted  in  the  following  fiscal 
year. 

(b)  Funds  that  are  not  obligated  by 
the  recipient  State  in  the  fiscal  year  of 
allotment  will  revert  to  the  Assistant 
Administrator  at  the  end  of  the  fiscal 
year. 

9931.149    Application  procedure  and  con- 
tents. 

(a)  Applications  for  OCS  SUte  Par- 
ticipation Grants  may  be  submitted  to 
the  Assistant  Administrator  anytime 
after  the  final  allotment  is  calculated. 
-(b)  The  Assistant  Administrator  in- 
tends to  make  grant  awards  within  45 
days  of  receipt  of  a  completed  applica- 
tion. 

(c)  Applications  for  assistance  under 
section  308(c)(2)  must  contain  the  fol- 
lowing certifications  and  information: 

(DA  certification  by  the  Governor, 
or  State  agency  designated  by  the 
Governor  as  responsible  for  adminis- 
tering the  OCS  SUte  Participation 
Grant  Program,  that  the  assistance 
will  be  used  to  carry  out  the  State's  re- 
sponsibilities under  the  OCS  Lands 
Act. 

(2)  A  clear  and  brief  description  of 
the  activities  that  will  be  carried  out 
including  the  associated  costs. 

(3)  An  explanation  of  how.  to  the 
maximum  extent  practicable,  the  fi- 
nancial assistance  provided  under  this 
section  will  t>e  apportioned,  allocated, 
and  granted  to  units  of  local  govern- 
ment on  a  basis  which  is  proportional 
to  the  extent  to  which  the  units  need 
this  assistance. 
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AOENCT:  Federal  Aviation  Adminis- 
tration (FAA).  DOT. 

ACTION:  Notice  inviting  interested 
persons  to  submit  proposals  and  post- 
ponement of  the  Review  Conference. 

SUMMARY:  This  notice  Invites  inter- 
ested persons  to  submit  comments  and 
proposals  for  consideration  at  the 
Revievi^  Conference  and  announces 
postponement  of  the  Review  Confer- 
ence. 

Information  relating  to  the  objec- 
tives of  this  Review  and  additional  In- 
formation relating  to  this  Conference 
are  contained  in  Notice  No.  78-17. 
"Light  Transport  Airplane  Airworthi- 
ness Review"  (43  FR  60846;  December 
28.  1978)  and  Notice  No.  78-17A, 
"Light  Transport  Airplane  Airworthi- 
ness Review  Dicussion  Forum"  (44  FR 
7057;  February  5,  1979). 

DATES:  Proposals  must  be  received  on 
or  before  July  9,  1979.  The  Review 
Conference  will  be  postponed  until 
September  1979.  Conference  details 
well  be  published  in  a  subsequent  Fed- 
eral Register. 

ADDRESSES:  Send  proposals  in  du- 
plicate to:  Federal  Aviation  Adminis- 
tration. Flight  Standards  Service.  Air- 
worthiness Review  Branch  (AFS-910). 
800  Independence  Avenue.  8-W.. 
Washington.  D.C.  20591. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Thomas  E.  McSweeny.  Airworthi- 
ness Review.  Branch  (AFS-910). 
'  Flight  Standards  Service.  Federal 
Aviation  Administration.  800  Inde- 
pendence Avenue.  S.W..  Washington. 
D.C.  20591:  telephone:  202-755-8714. 

SUPPLEMENTARY  INFORMATION: 

Backobouhd 

On  December  21.  1978,  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  78-17  (43  FR  60846;  December 
28.  1978)  announcing  the  Light  Trans- 
port Airplane  Airworthiness  Review 
Program  and  announcing  a  Discussion 
Forum  in  March  1979  and  a  Confer- 
ence in  May  1979.  On  January  30. 
1979.  the  FAA  Issued  Notice  78-17A 
(44  FR  7057:  February  5,  1979)  an- 
nouncing the  dates  of  the  Discussion 


Forxmi  and  presenting  the  Forum 
schedule.  A  compilation  of  FAA  pro- 
posals, announced  In  Notice  78-17.  has 
t>een  distributed  to  known  interested 
persons. 

Since  the  annoucement  of  the 
Review  Conference  In  May.  the  Oener- 
al  Avlatl'*-!  Manufacturers  Association 
(OAMA).  in  a  letter  dated  February 
27.  1979.  requested  a  postponement  of 
the  Conference.  OAMA  sUted  that 
their  engineering  manpower  resources 
were  such  that  they  could  not  commit 
a  fuU  time  or  even  a  substantial  part 
time  effort  to  develop  counter  propos- 
als. They  further  stated  that  Is  would 
be  beneficial  for  FAA  to  have  the  writ- 
ten proposals  prior  to  the  Review  Con-X 
ference.  This,  they  said,  would  enable 
the  FAA  to  develop  a  better  NPRM  in 
a  much  shorter  time,  public  comment 
on  the  NPRM  would  be  far  less  exten- 
sive, and  the  time  to  publish  the  final 
rule  would  be  shortened. 

In  light  of  this  request,  the  agency 
has  concluded  that  it  Is  In  the  public 
interest  to  postpone  the  Conference 
until  September  1979  and  require  that 
industry  proposals  be  submitted  to  the 
FAA  on  or  before  July  9.  1979. 

Scope  op  the  Rbculatokt  Review 

The  scope  of  the  Light  Transport 
Airplane  Airworthiness  Review  Pro- 
gram is  limited  to  those  proposals 
which  are  appropriate  for  the  develop- 
ment of  airworthiness  standards  for 
multienglne  airplanes  having  a  sug- 
gested maximum  df  about  30  passen- 
ger seats,  excluding  any  pilot  seat,  and 
with  a  gross  weight  of  about  35.000 
pounds.  Existing  airworthiness  stand- 
ards for  Part  23  and  25  category  air- 
planes and  appropriate  portions  of  Ap- 
pendix A  of  Part  135  serve  as  a  foun- 
dation for  the  Part  24  proposals.  How- 
ever, new  or  additional  standards  be- 
lieved to  be  appropriate  are  within  the 
scope  of  the  re\iew  and  should  be  sub- 
mitted. 

PXJBUC  CoMMEirrs  ahd  Couktek 
Proposals 

Interested  persons  'are  invited  to 
submit  comments  and  counter  propos- 
als they  deem  appropriate  within  the 
scope  of  the  regulatory  review.  Per- 
sons submitting  coimter  proposals 
should  submit  separate  comments  de- 
scribing In  detail  why  the  parallel 
FAA  proposals  are  considered  unac- 
ceptable. All  comments  and  counter 
proposals  should  be  in  the  format  de- 
scribed in  the  Appendix  to  this  notice 
and  should  be  submitted  in  duplicate 
to  the  above  address.  Comments  and 
proposals  must  be  received  by  the 
FAA  on  or  before  July  9.  1979.  The 
FAA  will  prepare  a  compilation  of 
public  proposals  which  will  contain  all 
comments  and  counter  proposals  re- 
ceived as  a  fesult  of  this  notice  along 
with   pre-reglstration   forms  for  the 


Conference.  This  compilation  of  public 
proposals  plus  any  revisions  and  cor- 
rectlons  to  the  compilation  of  FAA 
proposals  will  be  mailed  to  known  in- 
terested persons  by  August  6.  Interest- 
ed persons  not  receiving  this  material 
may  request  it  at  the  above  addrMi. 
The  compilation  of  public  proposals 
and  compilation  of  FAA  Proposals  will 
form  the  agenda  for  the  Review  Con- 
ference. 

Proposals  received  in  response  to 
this  notice  will  not  necessarily  appear 
Ui  the  compilation  of  public  proposals. 
Proposals  that  are  received  too  late, 
are  beyond  the  scope  of  the  regulatory 
review,  do  not  follow  the  prescribed 
format,  or  lack  the  essential  informa- 
tion outlined  In  the  Appendix  to  this 
notice,  may  be  excluded.  Further,  the 
FAA  will  exclude  proposals  that  are 
not  adequately  Justified,  would  require 
further  research,  or  are  not  likely  to 
generate  fruitful  discussion  at  the 
Conference. 

CoifPEBERCE  Dates 

The  Review  Conference  will  be  held 
in  September  1979.  Specific  informa- 
tion about  the  dates  and  location  of 
the  Conference  will  be  announced  in  a 
notice  to  be  published  in  the  Federal 
Register  in  April  1979.  Included  in 
the  notice  will  be  a  discussion  of  the 
Conference  agenda  and  procedures. 

IxPROvxifo  OoTERjncEirr  Regulatiohs 

To  implement  the  President's  policy 
on  Improving  government  regulations, 
agencies  must  consider  alternative 
ways  to  deal  with  a  problem  and  an 
analysis  of  the  economic  consequences 
of  each  alternative.  Thus,  it  Is  request- 
ed that  each  FAA  proposal  addressed 
and  each  proposal  submitted  be  sup- 
ported by  available  economic  data  rel- 
ative to  the  costs  and  t>enefits  of  that 
proposal.  Nonquantlfiable  impacts 
should  also  be  stated  as  fully  as  possi- 
ble. 

(Sees.  3i3<s).  601  and  603.  Federal  Aviation 
Act  of  l»ft8  (49  use.  1354(a).  1431.  and 
1423).  Sec.  6<c).  Department  of  Transporta- 
Uon  Act  (49  U.S.C.  165&5<c)).) 

NoTS.— The  Federal  Aviation  Administra- 
tion hai  determined  that  this  document  Is 
not  sisnlflcant  In  accordance  with  the  crite- 
ria required  by  Executive  Order  12044.  and 
■et  forth  in  the  "Department  of  Transporta- 
tion Regulatory  Policies  and  Procediires" 
published  In  the  Pkdkxal  Rscismt  Febru- 
ary M.  1979  (44  FR  11034). 

Issued  in  Washington.  D.C.  on 
March  12.  1979. 

J.  A.  Ferrarese, 
Acting  Director, 
Flight  Standardi  Service. 

APTEirDix— Required  Format  ahd 
Ikpormatioii 

The  FAA  has  found  during  past  Reg- 
ulatory   Review   Programs   that   the 


processing  of  regulatory  proposals  is 
greatly  facilitated  when  they  are  sub- 
mitted in  standard  format  and  contain 
certain  basic  information. 

This  Appendix  contains  a  sample  of 
the  format  that  shovid  be  used  and  in- 
cludes several  clerical  guidelines. 

Each  sulunltted  proposal  or  com- 
ment on  an  FAA  proposal  should  con- 
tain at  least  the  following  information 
(if  no  comments  are  submitted  on  a 
section  the  FAA  will  assvune  that  sec- 
tion as  proposed  Is  acceptable): 

(a)  The  fuU  name  or  title  of  the  pro- 
ponent. 

(b)  The  FAR  section  affected. 

(c)  The  specific  regulatory  language 
proposed  to  attain  the  objective 
sought. 

(d)  The  language  of  the  rule  or  rules 
from  which  the  proposal  is  made. 

(e)  An  explanation  and  justification 
of  the  proposal,  including  answers  to 
the  following  questions: 

(1)  What  is  the  background? 

(2)  Why  is  the  proposal  necessary? 
<3)  What  data,  reports,  records,  etc, 

support  the  proposal? 

(4)  What  is  the  probable  impact  (if 
any)  on  the  environment,  energy  con- 
sumption, safety,  and  the  traveling 
public. 

(f)  Each  FAA  proposal  and  submit- 
ted proposal  should  be  assessed  for  its 
economic  impact.  This  assessment 
sfaoukl  Include  a  comparison  of  tlie 
costs  (1979  dollars)  associated  with 
Part  23  (as  modified  by  Appendix  A  of 
Part  135)  and  Part  25,  the  FAA  pro- 
posal, and  any  submitted  proposal. 
These  costs  should  be  identified  by 
such  categories  as  design,  testing,  pro- 
duction, operating,  etc.  Where  appro- 
priate, these  costs  should  be  further 
identified  as  initial  (one-time),  recur- 
ring, and  revenue  loss  or  gain. 

When  more  than  one  proposal  is 
submitted  to  attain  the  objective 
sought,  the  information  in  (e)  above 
may  be  stated  in  one  of  the  proposals 
and  cross  referenced  in  the  others. 
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POBMKT  FOR  P»0PCI6AL5 

The  following  format  below  should  be  used  in  developing  proposals, 
counter  proposals  and  oorments  fop  consideration  during  the  Light   n 
Transport  Airplane  Airworthiness  Review  Conference.  In  addition,  each 
proposal,  counter  proposals,  or  airnments  should  be  subnitted  on  a 
separate  page.  The  text  should  be  within  margins  not  nore  than  6-1/2 
inches  wide  nor  more  than  9  inches  long  so  that  it  can  be  printed  en  8  x 
10-1/2  inch  paper. 

I  ^ 

SNTl£   PCWMAT 

Proposal:  (Leave  Blank) 

Frcn:  (Naine  or  Orgemization) 

Index:  (Leave  Blank) 

FAR:  S  24.23(b)(2) 

Subject:  Load  Distribution  Limits 

Current  Rule:  S  23.23,  25.23,  (Part  135,  Appendix  A,  if  applicable) 

(a)  For  Conrients: 

Explanation;   [Explain  the  oomne-it  en  the  FAA  proposal  and  include 
the  following  information: 

(1)  What  is  the  background? 

(2)  What  data,  reports,  records,  etc.,  support  the  oorment? 

(3)  What  is  the  probable  iitpact  of  other  environment,  inflation, 
energy  oonsimption,  and  the  traveling  public? 

(4)  What  is  the  economic  iirpact  affecting  the  manufacturer,  the 
operators  or  both?  Where  possible,  this  should  consider  the 
initial  cost  (one  time),  th*  recurring  cost,  and  the  estimated 
revenue  loss  or  gain.] 

(b)  For  Counter  Proposals: 

Revise  S  24.23(b)(2)  to  read  as  follows: 

S  24.23  Load  distribution  limits. 

*  *  *  *  * 


(b) 


*  *  * 


(2)  [Insert  proposed  language  here] 


Explanation  and  justification;  (Explain  why  the  proposed  change  Is 
necessary  and,  where  applicable,  include  the  following  information: 

(1)  What  is  the  background? 

(2)  Why  is  the  proposal  neoossary? 

(3)  What  data,  reports,  records,  etc.,  support  the  proposal? 

(4)  What  is  the  probable  inpact  en  the  environment,   inflation, 
energy  oonsurption,  and  the  traveling  public? 

(5)  What  is  the  economic  inpact  affecting  the  manufacturers,  the 
operators,  oc  both?    Where  possible,  this  should  consider  the  initial 
cost,  the  recurring  oost,  and  the  estimated  revenue  loss  oc  gain] 

(FR  Doc  79-81S7  FUed  }-16-79;  8:45  am] 
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THI*  33 — Novigotien  ond  Ncn^igobl* 
Wotara 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

suftCHATTEi  M— MAtmc  (M.  rauunoN 

UAMUTY  AND  COMPmSAnOM 

[COD  77-OMl 

PART  135— OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

PART  136— OFFSHORE  OIL  POLLU- 
TION  COMPENSATION  FUND 
CLAIMS  PROCEDURES 

lmpl«m«ntatien  of  THI*  III,  ■  Ovt«r 
ContinMitol  ShtH  Lands  Act 
Aiii«ndM«ntt  of  1978 

AGENCY:  CoMt  Ouard.  DOT. 

ACTION:  Final  rules. 

SUMMARY:  These  final  regulations 
are  required  to  Implement  recently  en- 
acted legislation  which  establishes  an 
Offshore  Oil  Pollution  Compensation 
Fund  to  be  available  for  certain  re- 
moval costs  and  damages  caused  by  oil 
pollution  arising  in  connection  with 
Outer  Continental  Shelf  (CCS)  activi- 
ties. The  regulations  are  intended  to 
convey  to  those  persons  affected  by 
them  the  policies,  uniform  procedures, 
and  administrative  practices  regarding 
the  overall  management  and  general 
operation  of  the  fimd. 

EFFECTIVE  DATE:  March  17,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  Martin.  Jr.,  Commandant 
(O-WDWP/81).  400  Seventh  Street 
SW.,  Washington.  D.C  20590,  (302) 
426-260«. 

SUPPLEMENTARY  INFORMATION: 
These  final  rules  are  being  promulgat- 
ed under  the  authority  of  TlUe  UI  of 
the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (Pub.  L.  95- 
372)  (the  Act)  of  September  18.  1978 
and  Executive  Order  12123  of  Pebrur 
ary  26,  1979  (44  FR  11199).  Interested 
persons  were  invited  to  participate  in 
the  development  of  these  rules  by  a 
notice  of  proposed  rulemaking  which 
appeared  in  the  Fkdbbal  Rxgistsr 
Issue  of  December  4.  1978  (43  FR 
56840-55).  In  addition,  the  Coast 
Ouard  imdertook  a  direct  mailing  of 
the  proposed  rules  to  known  interest- 
ed parties,  issued  press  releases,  and 
consulted  with  other  Federal  depart- 
ments and  agencies  in  the  develop- 
ment of  the  proposed  rules.  Further, 
public  hearings  were  held  on  the  pro- 
posals in  New  Orleans,  La.  and  Wash- 


ington. D.C.  on  4  and  8  January  1979 
respectively. 

In  response  to  the  invitation  to  com- 
ment, the  Coast  Guard  received  infor- 
mation and  correspondence  from  over 
60  respondents  that  contained  slightly 
over  500  discrete  comment  items  on 
the  proposed  rules.  All  comments  re- 
ceived have  been  thoroughly  evaluat- 
ed and  those  within  the  scope  of  this 
rulemaking  action  have  resulted  In 
many  changes  which  appear  in  the 
final  rule. 

A  substantial  number  of  comments 
were  adopted,  either  in  whole  .or  in 
part,  to  the  extent  possible,  and  many 
were  rejected.  Except  for  editorial 
changes  and  as  specifically  discussed 
below,  the  final  rules  and  the  reasons 
therefor  are  the  same  as  those  given  in 
the  notice  of  proposed  rulemaking.  A 
discussion  of  all  the  Issues  raised  in 
the  comments  received  is  impractica- 
ble and  therefore  only  the  most  sig- 
nificant issues  are  discussed  below. 

Due  to  the  need  to  use  Parts  130  and 
131  of  Title  33  of  the  Code  of  Federal 
Regulations  for  other  Coast  Guard 
rulemaking  projects,  the  final  Off- 
shore Oil  Pollution  Liability  and  Com- 
pensation regulations  will  appear  in  33 
CFR  Parts  135  and  136.  The  final  rules 
based  on  the  proposals  for  Part  130 
will  be  in  Part  135  and  those  proposed 
as  Part  131  will  be  in  Part  136.  even 
though  the  comments  discussed  below 
are  keyed  to  the  various  sections  pro- 
posed for  Parts  130  and  131. 

Discussion  op  Mjuoh  Issxtks 

'  onTKRAL  coiacKirrs 

One  commenter  suggested  that  the 
regulations  require  States  to  designate 
a  contact  point  to  receive  copies  of  fi- 
nancial responsibility  documents  for 
all  vessels  and  facilities  operating  in 
areas  which  might  affect  those  States.^ 
Those  documents  would  be  used  by" 
the  States  to  assist  claimants  In 
fpaUng  determinations  required  by 
the  regulations.  The  comment  was  re- 
jected because  to  adopt  such  an  ap- 
proach would  be  duplicative  and 
costly.  Advertisement  required  by  the 
regulations  will  provide  claimants  the 
name,  address,  and  telephone  number 
of  the  person  or  persons  from  whom 
claim  infomjation  may  be  obtained. 

One  commenter  asked  that  the  pro- 
posed regulations  be  amended  to  apply 
to  watercraft  transporting  dlesel  fuel 
and  other  oil  products  to  offshore 
facilities.  Such  a  request  would 
expand  the  scope  of  the  Act  beyond 
the  limits  esUblished  by  the  definition 
of  "Teasel"  and,  therefore,  cannot  be 
accommodated  by  regulation. 
■  Approximately  18  Industry  oom- 
menters  have  suggested  that  "royalty 
oil"  be  excluded  from  production  in 
calculating  the  amount  of  fee  to  be 
paid  by  the  "owner",  argiilng  that  the 
Federal  government  is  a  part  owner  of 


OCS  oil  when  it  is  produced.  These 
commenters  claim  the  Federal  govern- 
ment is  the  owner  of  "royalty  oil"  at 
the  time  it  is  produced  by  virtue  of  the 
fact  that  the  oil  was  taken  in  kind. 
Under  OCS  lease  agreements  (a  copy 
of  which  appears  in  the  Federal  Rec- 
ISTEH  issue  of  September  29.  1978.  43 
FR  44893-96)  and  regulations  appear- 
ing in  30  CFR  225a.2(h>.  250.20,  250.60 
and  250.65,  reference  to  "royalty  and 
royalty  oQ"  is  an  amount  due  the  gov- 
ernment in  money  or  kind  based  on 
production  removed  from  the  lease. 
The  royalty  on  crude  oil.  Including 
condensate,  is  the  percentage  of  the 
value  or  amount  of  crude  oil  produced. 
Thus,  the  Federal  government  is  not 
part  "owner"  of  the  oil  at  the  time  it  is 
produced.  Because  a  large  number  of 
commenters  raised  this  concern  re- 
garding "royalty  oil"  we  have  revised 
the  final  rule  that  levys  the  barrel  fee. 
S  135.103(a).  That  section  now  specifi- 
cally reflects  that  the  per  t>arrel  fee 
applies  at  the  time  OCS  oil  is  pro- 
duced. The  footnote  to  9  135.103  re- 
flects our  Interpretation  that  the  Fed- 
eral government  is  not  the  onTier  of 
the  oil  at  the  time  of  production. 

Several  commenters  from  industry 
argued  that  either  an  increase  in  the 
ceiling  price  of  OCS  oil  or  a  waiver  of 
the  restriction  on  selling  such  oil 
above  the  celling  price  be  granted.  It 
was  recommended  that  the  magnitude 
of  such  an  increase  or  waiver  be  equal 
to  the  per  barrel  fee.  One  Justification 
offered  for  such  an  action  was  that 
owners  of  pipelines  and  termiiuds  will 
benefit  from  the  Fund  but  will  not 
contribute  to  its  support.  By  treating 
the  per  barrel  fee  as  a  recoverable 
cost,  all  parties  will  be  treated  equally. 

While  such  a  Justification  may  be 
valid,  it  should  be  pointed  out,  as  has 
been  recognized  by  the  industry,  that 
the  Department  of  Energy  (DOE)  is 
the  governmental  entity  tasked  with 
review  of  such  an  issue.  DOE  has  al- 
ready established  procedures  to  be  fol- 
lowed to  petition  for  this  type  of 
relief.  Interested  persons  should  con- 
sult 10  CFR  205.  The  Coast  Guard  has 
notified  DOE  of  the  concern  expressed 
by  industry  with  regard  to  this  issue, 
but  we  stress  that  the  burden  of 
formal  petition  for  administrative 
relief  rests  with  Industry. 

One  commenter  pointed  out  that  in 
our  preamble  to  the  proposed  rules 
the  discussion  of  the  facilities  covered 
by  the  Act  for  liability  purposes  did 
not  specify  that  those  facilities  had  to 
be  located  on  the  OCS.  The  Act  clear- 
ly states  that  only  those  facilities  lo- 
cated on  the  OCS  are  subject  to  the 
statute.  Therefore,  only  facilities  lo- 
cated on  the  CX^  need  comply  with 
these  regulations. 

Numerous  commenters  requested 
that  the  regulations  be  clarified  as  to 
whether  or  not  they  apply  to  natural 


gas  production  facilities  and  pipelines. 
The  questions  raised  included  whether 
facilities  producing  or  transporting 
only  natural  gas  and  its  condensate 
need  apply  for  a  certificate  of  finan- 
cial responsibility  and  if  the  $.03  per 
barrel  fee  must  be  paid  on  natural  gas 
and  condensate. 

Several  commenters  assiuned  that 
natural  gas  and  its  (x>ndensate  were 
not  covered  by  the  Act  and  suggested 
that  the  regulations  should  specifical- 
ly exclude  natural  gas  and  condensate. 

Several  commenters  said  that  natu- 
ral gas  and  condensate  do  not  consti- 
tute a  threat  to  the  environment  if 
spilled  and  would  not  require  any 
cleanup  action.  Because  of  this  they 
suggested  that  the  regulations  should 
not  apply. 

One  commenter  suggested  that  if 
natural  gas  and  condensate  are  subject 
to  the  regulations  the  minimal  impact 
of  a  spill  should  be  considered  In  de- 
termining the  amount  of  financial  re- 
sponsibility that  will  be  requested 
from  these  facilities. 

After  carefully  examining  all  com- 
ments on  this  issue  several  changes  to 
the  regulations  were  made  to  make 
them  more  clear  with  resi>ect  to  natu- 
ral gas  and  condensate.  These  changes 
are  reflected  in  the  final  rule  at  S  135.5 
(bK6).  f  135.201(bX7),  and  (136.5 
(bX7).  The  Coast  Ouard  is  of  the  opin- 
ion that  natural  gas  condensate,  a 
liquid  at  atmospheric  pressure  and  am- 
bient temperature,  is  included  in  the 
definition  of  oil  s^ven  in  section  301 
(13)  of  the  Act.  Natural  gas  itself  is 
not  oiL  The  extent  to  which  a  facility 
handling  natiual  gas  will  be  subject  to 
the  Act  will  depend  on  a  factual  analy- 
sis of  the  operation  of  the  facility. 

The  acts  of  drilling  for.  producing, 
or  processing  natural  gas  will  not,  by 
themselves,  require  the  owner  or  oper- 
ator to  establish  evidence  of  financial 
responsibility.  However,  if  the  facility 
has  the  capacity  to  transport,  store, 
transfer,  or  otherwise  handle  more 
than  one  thousand  barrels  of  conden- 
sate at  any  one  time,  then  evidence  of 
financial  responsibility  \e  required. 

Since  the  condensate  is  considered 
to  be  oil,  it  is  subject  to  the  per  barrel 
fee  on  all  oil  production,  and  a  dis- 
charge of  the  condensate  creates  lia- 
bility and  a  duty  to  notify  in  the  same 
manner  as  a  discharge  of  olL 

One  commenter  suggested  that 
mobile  offshore  drilling  units  not  be 
considered  "offshore  facilities"  while 
drilling,  because  they  are  used  for  ex- 
ploration rather  than  production  and 
for  drilling  rather  ttuui  handling  (pro- 
ducing) olL  The  legislative  history  of 
the  Act  deafly  indicates  that  once  a 
drilling  ship  or  other  watercraft  Is  at- 
tached to  the  seabed  for  exploration, 
devdopment,  or  production,  it  is  to  be 
considered  an  offshore  facility  under 
Title  m.  Furthermore,  by  definition 


in  the  Act.  "ottshon  fadlity"  includes 
any  drilling  structure  which  is  used  to 
drill  for  oil  produced  from  the  OCS. 
Therefore,  no  changes  in  the  proposed 
regulations  were  made  in  response  to 
this  comment. 

The  final  regulations  appearing  in 
Part  136  apply  only  to  claims  against 
the  Fund  under  the  authority  of  sec- 
tion 307  of  the  Act.  To  extend  the  ap- 
plication of  these  regulations,  or  pro- 
mulgate additional  regulations,  to 
cover  claims  against  the  owner,  opera- 
tor, or  guarantor  of  the  source  of  oil 
pollution,  as  suggested  by  several  com- 
menters, is  beyond  the  authority  of 
the  Act.  Furthermore,  these  regula- 
tions do  not  attempt  interpretation  or 
clarification  of  sections  of  the  Act, 
such  as  section  304  (c),  which  are 
properly  the  province  of  the  courts. 
Public  access  to  information  is  not  ad- 
dressed in  either  the  Act  or  these  reg- 
ulations; this  subject  is  covered  by  ex- 
isting law  and  regulations.  Neither  do 
the  regulations  provide  for  the  repre- 
sentation of  claimants  as  proposed  by 
some  (x>mmenters.  The  Act  neither  re- 
quires nor  authorizes  such  government 
provided  assistance  although  simple, 
and  expedited,  claims  procedures  are 
obviously  contemplated. 

Some  concern  was  expressed  by  a 
number  of  commenters  that  the  claims 
regulations,  as  proposed,  did  not  pro- 
vide sufficiently  specific  and  detaJlod 
requirements  and  guidance.  It  remains 
our  intent  to  promulgate  the  mini- 
mum regulations  necessary  to  satisfy 
statutory  requirements.  To  draft  spe- 
cific, detailed,  regulations  for  every 
one  of  the  myriad  of  potential  situa- 
ticHis  which  might  occur  is  impossible. 
Such  an  approach,  if  possible,  would 
likely  aUow  Uttle  latitude  for  the  exer- 
cise of  Judgment  in  the  resolution  of 
claims  against  the  Fund,  and  probably 
would  impose  unnecessarily  burden- 
some conditions  on  many  claimants. 
Hie  final  rules  regarding  the  compen- 
sation to  be  allowed  reflect  the  mini- 
mum statutory  requirements  while  al- 
lowing actual  compensation  to  be 
made,  on  a  case  by  case  basis,  based 
upon  the  conditions  and  circumstances 
of  each  individual  claim. 

A  few  commenters  suggested 
changes  or  additions  to  the  proposed 
claims  rules  that  would  impose,  by  reg- 
ulation, restrictions  on  the  actions  of 
the  Secretary,  the  Coast  Guard,  or  the 
Fund  Administrator,  either  beyond 
the  scope  of  spedflc  statutory  require- 
ments or  simply  not  necessary  for  im- 
plementation of  the  Act  These,  and 
commeatM  addressed  to  tntemal  ad- 
ministrative matters,  were  rejected  as 
not  proper  subjects  of  rulemaking. 
The  substance  of  many  comments  re- 
ceived from  those  who  expressed  con- 
cern regarding  the  supervision  of  the 
claims  adjustor.  while  containing  valid 
points,  fall  Into  this  latter  category 


and  were  not  adopted  In  the  final 
claims  regulations..' 

SPBCinC  COMHKirTS 
PAST  ISO 

Several  commenters  asked  for  guid- 
ance as  to  what  constitutes  an  "unlaw- 
ful quantity"  of  oil  or  an  "unlawful 
rate"  of  discharge  under  the  definition 
of  "oU  poUuUon"  in  proposed  f  130.5 
(a)  and  as  regards  notification  require- 
ments in  proposed  ( 130.305,  and 
whether  that  quantity  Is  consistent 
with  the  quantities  which  may  be  es- 
tablished as  "harmful"  under  the  Fed- 
eral Water  P<dlution  Control  Act 
(FWPCA).  Unlawful  quantifies  and 
unlawful  rates  are  those  established 
by  any  applicable  statute  or  regula- 
tion, including  any  that  may  be  estab- 
lished under  the  FWPCA.  Since  they 
are  established  under  other  statutes  or 
regulations,  attempting  to  define  them 
in  these  rules  is  not  appro)}riate. 

Several  commenters  felt  that  the 
definition  of  when  a  mobile  offshore 
drilling  unit  <MODU)  is  considered  an 
offshore  facility.  proposed 

9130.201(bXl),  was  not  adequate.  Al- 
though the  exact  wording  suggested 
was  not  used,  the  final  definition. 
S  135.201  (bX3).  incorporates  the  sub- 
stance of  the  commenL 

Another  commenter  suggested  in- 
cluding the  term  "spudding  in"  in  the 
definition  of  MODU.  to  describe  the 
moment  a  MODU  Lb  first  considered 
an  offshore  facility.  This  suggestion 
was  not  adopted.  Some  operations  con- 
ducted by  MODn*s  do  not  require 
"spudding  in".  The  same  commenter 
suggested  different  language  defining 
termination  of  operaticuis.  The  sug- 
gested change  was  not  adopted  but  the 
final  rule  in  1 135.201(bKS)  was 
changed  to  clarify  this  point. 

One  commenter  suggested  that 
when  a  MODU  is  conducting  oper- 
ations at  an  existing  offshore  facility, 
it  should  be  considered  part  of  that  fa- 
cility. We  agree,  provided  the  MODU 
and  the  platform  are  imder  one  owner- 
ship, and  have  provided  for  this  in 
I  lSS.201(bX4). 

Numerous  commmts  were  received 
suggesting  various  methods  of  defin- 
ing an  "offshore  facility"  for  the  pur- 
pose of  showing  financial  responsibili- 
ty in  Subpart  C. 

Several  commenters  suggested  that 
each  OCS  lease  be  considered  one  off- 
shore faculty  and  that  the  lease  owner 
should  be  made  to  show  financial  re- 
sptmsibility  for  all  op«*ratians  on  that 
lease. 

Several  commenters  suggested  that 
proposed  {  130.201<bK3)  be  changed  to 
include  as  part  of  a  platfmm  or  struc- 
tiire  all  transfer  or  gathering  lines 
within  a  glvoi  field  upstream  of  custo- 
dy transfer,  noting  that  this  would 
eltanlnate  certification  ot  a  large 
number  of  shot  lines  within  a  field. 
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Other  commenten  suggested  that 
an  itructiires  within  a  given  field, 
whether  or  not  connected,  should  be 
considered  an  offshore  facility. 

One  commenter  suggested  that  all 
structures  which  are  physically  con- 
nected In  any  manner  and  which  are 
all  owned  by  one  company  or  its  sub- 
sidiaries be  considered  an  offshore  fa- 
cility. 

Several  commenters  suggested  a 
"systems"  approach  to  the  definition 
of  an  offshore  facility,  utilizing  either 
the  point  of  custody  transfer  or  the 
point  where  hydrocarbons  are  first 
separated,  dehydrated,  or  otherwise 
processed  as  the  end-point  of  the  off- 
shore facility. 

Two  commenters  requested  clarifica- 
tion of  whether  pipelines  would  consti- 
tute the  tjrpe  of  physical  connection 
required  between  structures  to  qualify 
them  as  a  single  offshore  facility. 

Several  commenters  suggested  that 
segments  of  a  pipeline  system  under 
one  ownership  be  considered  a  single 
offshore  facility. 

The  final  rules  in  { 135.201(b)  incor- 
porate a  systems  approach  to  the  defi- 
nition of  offshore  facility  which  en- 
compasses most  conunents.  It  allows 
an  owner  to  group,  within  a  field,  all 
connected  structures,  including  plat- 
forms and  pipelines,  into  one  facility 
up  to  the-point  of  custody  transfer.  It 
also  aUo\i-s  separate  segments  of  a 
pipeline  under  one  ownership  to  be 
considered  as  a  single  offshore  facility. 

A  few  commenters  requested  that  we 
clarify  under  proposed  Subpart  C 
whether  we  intended  the  facility 
owner  or  the  operator  to  apply  for  the 
Certificate  of  Financial  Responsibility. 
The  Act  permits  the  owner  or  operator 
of  the  facility  to  show  financial  re- 
sponsibllltr.  we  feel  that  either  party 
may  apply  for  a  certificate.  There  is 
sufficient  latitude  for  the  parties  to 
decide  which  one  will  apply.  However, 
this  does  not  affect  the  liability  of 
either  party  under  the  Act.  The  final 
rule.  S  135.204.  clarifies  who  may  apply 
for  a  certificate. 

Several  commenters  asked  that  we 
further  define  the  term  "1000  barrels 
at  any  one  time"  in  proposed 
9  130.203(a).  One  commenter  suggested 
that  we  define  it  in  terms  of  barrels 
per  day.  stating  that  this  is  the  normal 
industry  method  of  expressing  such 
capacity.  Our  interpretation  of  section 
305(b)  of  the  Act  where  thl3  term 
origiimted  Is  that  the  Congress  intend- 
ed the  term  to  mean  the  maximum 
volume  of  oil  that  could  physically  be 
contained  In  a  pipeline  at  any  specific 
moment  in  time.  There  is  no  indica- 
tion In  the  legislative  history  that  the 
volume  of  oil  was  to  be  related  to  bar- 
rels per  day.  Accordingly,  this  com- 
ment was  not  adopted. 

Another  commenter  asked  whether 
the  term  "1000  barrels  of  oil  at  any 


one  time",  in  proposed  }  130.203(a),  in- 
cluded refined  and  lubricating  oils,  not 
produced  on  the  OC8.  As  long  as  an 
offshore  facility  is  involved,  section 
305(b)  of  the  Act  does  not  limit  the 
type  of  oil.  Therefore,  refined  and  lu- 
bricating oils  are  included. 

By  far,  the  largest  amount  of  public 
comment  received  was  directed  at  pro- 
posed B  130.203.  Paragraph  (c)  of  that 
section  subjects  Insurers  to  establish 
evidence  of  financial  responsibility  in 
the  amount  of  $35,000,000  per  facility. 
The  comments  indicated  that,  as  the 
proposed  section  was  written,  there  Is 
not  sufficient  capacity  in  the  insur- 
ance market  to  handle  this  tjrpe  of  a 
requirement  and,  if  there  were,  the 
cost  would  be  excessive.  The  Increased 
cost  or  non-availability  of  insurance 
would  have  the  greatest  impact  on 
small  owners  or  operators  who  do  not 
have  the  financial  strength  to  self- 
insure. 

We  have  reviewed  and  reassessed  our 
proposed  rules  concerning  coverage  of 
multiple  facilites  in  light  of  the  above 
comments  and  the  experience  to  date 
involving  operations  on  the  OCS.  It  is 
in  the  national  Interest  to  facilitate 
development  of  the  energy  resources 
on  the  OCS  and  the  overall  purpose  of 
the  Act  is  to  further  this  goal.  While 
there  Is  undeniably  some  degree  of  in- 
creased risk  of  incurring  liability  as  a 
result  of  an  oil  pollution  Incident  if  an 
owner  or  operator  in  involved  with 
multiple  facilities,  data  Is  not  available 
to  quantify  the  probable  exposure.  In 
our  opinion  the  probability  of  simulta- 
neous incidents  is  low.  Since  the  owner 
or  operator  is  required  to  maintain 
satisfactory  evidence  of  financial  re- 
sponsibility, as  well  as  establish  it  ini- 
tially, we  have  decided  to  eliminate 
the  proposed  scale  of  financial  respon- 
sibility limits  for  owners  or  operators 
of  multiple  facilities.  Under  the  final 
rule,  $35,000,000  Is  the  maximum 
amount  for  which  evidence  of  finan- 
cial responsibility  must  be  established. 

It  was  not  our  intent  to  imduly 
burden  the  owner  or  operator  choos- 
ing insurance  as  the  means  to  estab- 
lish evidence  of  financial  responsibili- 
ty. The  final  rule  In  S  135.203.  clarifies 
that,  so  long  as  the  assets  represented 
by  the  evidence  of  financial  responsi- 
bility in  whatever  form,  are  available 
to  satisfy  the  potential  liability  of  an 
owner  or  operator  for  each  facility  in- 
tended to  be  covered  by  that  evidence, 
the  maximum  amount  required  is 
$35,000,000. 

One  commenter  suggested  that  a 
provision  be  added  to  proposed 
(130.203(b)  to  require  replenishment 
of  funds  expended  by  a  self-insurer  to 
cover  liabilities.  It  was  suggested  that 
otherwise  a  self-Insurer's  funds  might 
be  exhausted  in  response  to  an  Inci- 
dent, and  that  damages  resulting  from 
subsequent  incidents  by  that  spUler 


might  not  be  fully  compensated.  Inclu- 
sion of  such  a  provision  is  not  consid- 
ered necessary.  The  regtilations  re- 
quire an  owner  or  operator  to  estab- 
lish and  maintain  evidence  of  finan- 
cial responsibility  In  the  amount  for 
which  a  certificate  Is  granted.  This 
maintenance  provision  is  sufficient  to 
cover  the  instance  Just  described.  Fur- 
ther, the  Fund  Administrator  will  re- 
examine the  financial  capability  of  a 
certificate  holder  after  each  incident 
to  ensure  that  the  requisite  amount  of 
financial  responsibility  Is  maintained. 

Numerous  comments  were  received 
with  regard  to  the  problems  that  pro- 
posed S  130.203(e)  Imposed  on  Joint 
venture  operations.  The  intent  of  that 
paragraph  was  to  reduce  the  number 
of  individual  applicants  for  a  single 
certificate  to  Just  one.  The  major 
problem  that  the  proposed  rule  cre- 
ated was  to  Impose  a  system  on  the  In- 
dustry which  provides  for  coverage  of 
a  facility  as  an  entity  rather  than  cov- 
erage for  each  proportionate  owneF-of 
a  facility  as  Is  current  Industry  prac- 
tice. Commenters  also  indicated  that  a 
policy  of  requiring  one  member  to  ac- 
quire the  insurance  would  discriminate 
in  favor  of  the  large  Individual  owner. 
We  agree  with  the  basic  comments  not 
to  Impose  a  new  system  when  existing 
OCS  insurance  arrangements  have 
worked  reasonably  well  since  1953. 
The  requirements  covering  submission 
of  evidence  of  financial  responsibility 
have  been  rewritten  in  a  new  f  135.204 
which  accommodates  the  existence  of 
participating  owners  while  preserving 
our  Intent  to  receive  proof  of  financial 
responsibility  from  one  source  who 
wUl  t>e  responsible  for  application  and 
changes  affecting  the  application. 

One  commenter  recommended  the 
substance  of  proposed  }  130.203(d)  be 
placed  in  proposed  8  130.215  on  certifi- 
cation. The  rationale  for  this  recom- 
mendation was  that  the  substance  of 
that  provision  more  properly  belonged 
with  the  requirements  governing  certi- 
fication rather  than  amount.  We  agree 
and  have  therefore  deleted  the  re- 
quirement from  proposed  S  130.203(d) 
and  added  it  as  a  new  paragraph  (g)  in 
the  final  rule  in  }  135.215. 

One  commenter  requested  that  in 
proposed  }  130.207(a)  we  specifically 
show  which  insurers  will  be  acceptable 
to  the  Fund  Administrator.  The  final 
rule,  5 135.207(a).  now  indicates  the 
general  types  of  Insurance  underwrit- 
ers whose  insurance  for  financial  re- 
sponsibility may  be  acceptable  to  the 
Fund  Administrator. 

One  comment  concerning  termina- 
tion of  an  insurance  policy  indicated 
problems  with  the  way  proposed 
S  130.207(c)  would  require  an  addition- 
al 30  dajrs  risk  on  a  normal  12  month 
policy.  The  comment  also  indicated 
the  final  rule  should  be  more  clear  re- 
garding  the   difference   between   the 


normal  t«rminatian  date  of  a  policy 
and  cancellation  by  the  insurer  before 
the  termination  date. 

When  a  policy  is  self-terminating, 
i.e.,  at  the  end  of  12  months,  the  cer- 
tificate will  be  issued  for  the  same 
period  and  thus  be  self-terminating 
also.  The  final  rule  in  (  135.207(c)  pro- 
vides that  less  than  30  days  notifica- 
tion will  be  allowed  where  alternate 
evidence  of  financial  responsibility  has 
been  arranged  or  in  those  cases  where 
a  facility  ceases  the  operations  which 
caused  it  to  be  classified  as  a  offshore 
facility  under  Subpart  C.  The  final 
rule  in  paragraph  (c)  of  H  135.209-.211 
has  also  been  worded  similarly  to 
9  135.207(c),  to  avoid  the  same  prob- 
lems regarding  termination  of  the 
other  methods  of  financial  responsibil- 
ity. 

In  light  of  the  great  distances  in- 
volved and  variety  of  insurance  under- 
writers, two  commenters  requested 
that  we  accept  confirmation  of  cover- 
age from  approved  Insurance  brokers 
in  lieu  of  individual  signatures  by  the 
underwriters  as  indicated  on  the  pro- 
posed application  form.  This  confirma- 
tion would  contain  details  of  the  insur- 
ance coverage  arranged.  Paragraph  (e) 
has  been  added  to  the  final  rule  in 
9  135.207  to  allow  this  method  of  con- 
firmation. 

Several  commenters  indicated  severe 
problems  with  the  requirement  in  pro- 
posed 99 130.207-.211  that  Insurers, 
guarantors,  and  sureties  agree  to  be 
sued  directly.  Commenters  stated  that 
insurance  policies  are  contracts  of  in- 
demnity and  do  not  lend  themselves  to 
direct  action  suits.  The  Act  is  very  spe- 
cific in  this  area.  Section  305(c)  states 
that  any  claim  authorized  by  section 
303(a)  may  be  asserted  directly  against 
the  guarantor  providing  evidence  of  fi- 
nancial responsibility  for  the  owner 
and  operator.  Therefore,  the  require- 
ment remains  in  the  final  rules.  Other 
commenters  asked  that  we  include  the 
defenses  to  a  direct  action.  Since  the 
defenses  are  provided  by  statute,  there 
is  no  need  to  address  them  in  the  regu- 
lations. 

A  substantial  number  of  commenters 
advised  that  retention  of  the  require- 
ment In  proposed  9 130.207(e)  and 
9  130.209(g)  concerning  Joint  and  sev- 
eral liability  would  virtually  eliminate 
insurance  and  guaranty  as  methods  of 
showing  financial  responsibility,  par- 
ticularly among  the  smaller  owners 
and  operators.  Tlie  Act  imposes  Joint 
and  several  liability  on  the  owner  and 
operators  and  provides  that  claims 
may  be  directly  asserted  against  their 
giiarantora.  We  did  not  intend  to  add 
any  requirements  beyond  those  con- 
tained in  the  Act.  Therefore,  the 
"Joint  and  several"  requirement  has 
been  deleted  in  the  final  rules. 
99  135.207  and  135.209. 


A  few  comments  Indicated  that  a 
guarantee,  as  proposed  in  9  130.209,  is 
not  a  viable  method  for  showing  finan- 
cial responsibility  Ijecause  it  would  re- 
strict the  amoimt  of  the  guarantor's 
financial  assets.  The  commenters  ap- 
parently have  interpreted  our  guaran- 
tee to  be  a  guarantee  of  indebtedness. 
The  method  of  guarantee  we  have  in- 
dicated may  be  defined  as  a  "guaran- 
ty" where  one  party  promises  to  make 
good  on  the  failure  of  another  who  is 
liable.  Ui^il  a  pollution  incident  actu- 
ally occurs,  as  in  the  case  of  a  cata- 
strophic spill,  no  asset  of  the  guaran- 
tor has  been  tanpaired  nor  has  any  lia- 
bility been  incurred:  in  fact,  the  guar- 
antor may  even  transfer  this  risk  to  an 
insurance  company.  Accordingly,  we 
have  changed  all  references  to  "guar- 
antee" in  9  135.209  to  "guaranty". 

Two  oommenterB  recommended  that 
the  guarantor  under  proposed 
9  130.209  be  allowed  other  methods  to 
show  financial  responsibility  such  as 
self-lnsiirance  or  insurance.  There  is 
no  reason  why  a  gtiarantor  may  not 
use  the  same  methods  as  an  owner  or 
operator:  so  long  as  this  coverage  ih'o- 
tects  the  owner  or  operator.  We  agree 
with  the  commenters  and  their  ration- 
ale with  respect  to  this  Issue  and  have 
therefore  revised  the  final  rule  on 
guaranty  as  evidence,  9  135.209,  to  pro- 
vide the  same  type  of  supporting  docu- 
mentation and  insurance  allowed 
imder  99  135.207,  135.211  and  135.213. 

Several  conunents  were  made  as  to 
why  we  required,  in  proposed  9  130.209 
(b)  and  9 130.213(aK2).  a  Certified 
I*ublic  Accountant  to  certify  a  state- 
ment of  working  capitaL  With  consoli- 
dated balance  sheets  we  are  unable  to 
determine  if  the  amount  of  working 
capital  of  a  subsidiary,  which  is  re- 
questing the  admission  of  evidence  of 
self-insurance,  is  sufficient  to  cover 
the  amount  required.  If  insufficient 
for  a  subsidiary,  the  parent  corpora- 
tion may  guarantee  or  indemnify  the 
subsidiary  through  their  consolidated 
proof.  We  agree  that  statements  of 
working  capital  and  assets  need  not  be 
signed  by  a  CPA  when  non-consoli- 
dated balance  sheets  support  these  ad- 
ditionsd  statemoits,  or  when^he  state- 
ments represent  the  full  backing  of 
the  consolidated  entity.  The  Treasurer 
of  the  company  or  equivalent  official 
will  suffice  in  oertif jring  these  state- 
ments when  a  CPA  is  not  necessary. 
We  have  revised  the  Final  rule. 
9  135.213,  by  adding  a  new  paragraph 
(b)  to  clarify  this  point.  The  require- 
ment was  deleted  in  its  entirety  from 
proposed  9130.209  due  to  the  ottier 
changes  made  to  that  section. 

A  nimiber  of  commenters  have  ad- 
vised us  that  traditional  contractual 
relationships  between  the  offshore 
drilling  contractors  and  oil  company 
operators  involve  the  oil  company  op- 
erators providing  an  Indemnity  to  the 


drilling  contractors  for  liability 
against  ofl  pollution.  In  order  to  recog- 
nize this  contractual  relationship  we 
have  added  a  new  9  135.210.  to  permit 
indemnity  as  a  method  of  showing  fi- 
nancial responsibility.  This  addition, 
however,  in  order  to  protect  those  that 
could  be  damaged,  requires  indemni- 
tors to  submit  proof  they  are  finan- 
cially responsible.  Indemnitors  may 
provide  the  proof  by  any  method  rec- 
ognized in  9  135.205. 

A  few  commenters  stated  that  surety 
bonding  proposed  in  9 130.211  is  not  a 
realistic  method  for  establishing  fi- 
nancial responsibility  due  to  the  cost. 
Although  surety  may  be  a  costly 
method,  we  have  not  deleted  this  sec- 
tion in  order  to  keep  the  surety  option 
open  for  those  companies  who  wish  to 
buy  the  protection  off^^ed  by  a  bond- 
ing company. 

One  commenter  stated  that  in  pro- 
posed 9130.213  (a)  the  words  "Evi- 
dence of  self-insurance  *  *  *  must  be 
supported  by  *  *  *"  suggest  that  some 
evidence  other  than  that  listed  in  the 
section  may  be  required.  Although  we 
may  need  additional  information  in  a 
specific  case,  9  135.215  (e)  provides  for 
that  contingency.  Under  most  expect- 
ed normal  circiuistances  the  evidence 
explicitly  required  by  the  section  for 
self-insurance  will  form  a  sufficient 
basis  for  determining  whether  to  issue 
a  certificate.  We  did  not  intend  to 
imply  otherwise. 

Two  commenters  requested  that  we 
define  "sufficient  liquid  assets"  and 
"cash  flow"  as  used  in  proposed 
9  130.213(aX2).  explaining  that  in  the 
context  used  the  intent  of  that  para- 
graph was  not  clear.  We  have  deleted 
reference  to  the  term  "sufficient 
liquid  assets"  in  the  final  rules  and  re- 
written the  provision  using  more 
easily  understood  language. 

One  commenter  suggested  that  pro- 
posed 9130.213(aKl)  be  expanded  to 
include  foreign  assets.  The  primary 
difficulty  with  including  foreign  assets 
is  in  the  tniAility  of  the  UJS.  to  gain 
control,  if  necessary,  over  the  assets. 
Therefore,  the  suggested  Incliision  of 
foreign  assets  was  not  adopted. 

With  regard  to  this  same  section, 
other  commenters  advised  that  if  we 
excluded  foreign  assets  in  the  compu- 
tation of  working  capital,  we  shoiild 
also  exclude  foreign  liabilities.  In  the 
final  rule.  913S.213(aKl),  we  have  in- 
cluded clarifying  language  to  Indicate 
the  paragraph  was  intended  to  apply 
to  current  U.S.  assets  and  current  U.S. 
UabUlties  only. 

Several  commenters  advised  that  the 
requirement  in  proposed  9 130.213(c) 
for  fQing  of  financial  statements  and 
10-K  reports  at  different  time  periods 
would  create  problems.  They  further 
advised  that  if  a  common  120  days 
after  the  financial  period  were  adopt- 
ed the  10-K  report  filed  without  the 
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other  financisl  statements  required  by 
paragraph  (a)  of  the  section  would  be 
sufficient  since  the  10-K  report  con- 
tains must  of  that  same  financial  data. 
We  agree  In  part,  and  have  therefore 
revised  the  paragraph,  now  paragraph 
(d)  of  9  135.213.  to  reflect  that  daU 
submitted  In  the  10-K  report  need  not 
be  duplicated.  This  revision  wUI  result 
In  reduced  duplication  and  paperwork 
for  those  self-insurers  who  file  10-K 
reports  with  the  Securities  and  Ex- 
change Commission. 

One  commenter  suggested  that  the 
phrase  "The  owner  or  operator  or 
owner  and  operator  of  an  offshore  fa- 
culty shaU— "  In  proposed  {  130.215(a) 
be  changed  to  "Applicants  shall—" 
and  that  the  phrase  "owner  or  opera- 
tor of  the  offshore  facility  or  an  au- 
thorized representative"  be  eliminated 
from  proposed  paragraph  (c)  of  that 
section  because  of  definitional  prob- 
lems these  phrases  connoted.  The 
commenter  believed  that  such  lan- 
guage could  result  in  the  erroneous  in- 
terpretation that  each  owner  or  opera- 
tor of  a  facility  must  shown  financial 
responsibUity  to  the  full  $35,000,000 
amount.  We  agreed  that  this  Interpre- 
tation could  occur  and  therefor  adopt- 
ed the  commenter's  siiggestions  in  the 
final  rule  S  135.215  (a)  and  (c).  We  did 
not  intend  that  a  showing  of  financial 
responsibility  for  a  facility  having 
more  than  one  owner  exceed 
$35,000,000. 

A  number  of  commenters  pointed 
out  that  the  date  in  proposed  9  130.215 
(aXl)  and  (2).  Mareh  17.  1979.  for  sub- 
mission of  an  application  for  a  Certifi- 
cate of  Financial  Responsibility  was 
unrealistic.  We  acknowledged  this 
might  be  the  case:  the  notice  of  pro- 
posed nilemaking  specifically  request- 
ed recommendations  for  a  time  period 
sufficient  to  comply.  The  answers 
ranged  from  30  days  to  13  months. 
The  principal  reasons  for  the  longer 
time  period  requested  were  to:  (1) 
aUow  insurance  policies,  normally 
written  for  a  12  month  period,  to  lapse 
and  be  renewed  under  the  provisions 
of  these  regiUations:  (2)  allow  suffi- 
cient time  for  the  completion  of  the 
insurance  study  reqtdred  by  section 
305(d)  of  the  Act:  and  (3)  allow  suffi- 
cient time  for  the  Fund  Administrator 
to  establish  operating  procedures  and 
forms  for  filing.  We  conoir  that  the 
period  for  submission  of  applications 
needs  extending  and  feel  that  six 
months  is  siif  f  Icient  to  accomplish  the 
certification  tasks.  The  Act  requires  as 
quick  a  response  as  possible.  We  have, 
therefore,  revised  9130.215  (aXl)  and 
(2)  (now  9  135.215  (aKl)  and  (2))  to  re- 
flect September  17,  1979  as  the  date 
by  which  applications  must  be  filed 
with  the  Fund  Administrator.  We  an- 
ticipate that  the  forms  should  be 
available  from  the  Fund  Admlnistra- 
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tor  or  any  Coast  Guard  District  Office 
by  June  1.  1979. 

The  45  days  lead  time  required  In 
proposed  {130.215  (aX2)  before  plac- 
ing a  facility  in  operation  was  consid- 
ered excessive  by  many  commenters. 
They  felt  the  lead  time  may  not  allow 
for  the  contingency  that  a  replace- 
ment mobile  offshore  facility  may  be 
required  at  short  notice  and  a  shorter 
lead  time  should  therefore  be  allowed. 
The  originally  proposed  45  day  lead 
time  is  considered  necessary  for  re- 
viewing original  proofs  of  financial  re- 
sponsibility. Where  a  previously  ap- 
proved owner  or  operator  is  only 
adding  additional  facilities  to  be  cov- 
ered by  evidence  of  financial  responsi- 
bility previously  submitted,  regardless 
whether  those  additional  facilities  are 
mobile  or  fixed,  the  applicant  will  not 
be  subject  to  the  45  day  requirement. 
We  have  clarified  our  Intent  with  re- 
spect to  this  issue  by  adding  a  new 
paragraph  (aK3)  in  9  135.215. 

Several  commenters  expressed  con- 
cern that  duplicate  submissions  of  evi- 
dence of  financial  responsibility  would 
result  from  the  way  the  proposed  reg- 
ulations in  Subpart  C  were  written. 
The  commenters  contended  that  this 
would  result  in  a  ponderous  and  costly 
certification  process.  Several  other 
commenters  requested  we  consider 
blanket  certification  of  facilities  and 
consolidated  applications,  to  simplify 
the  certification  process,  particularly 
where  an  owner  owns  more  than  one 
facility.  The  regulations  have  been  re- 
vised and  clarified  to  simplify  the  cer- 
tification process. 

The  need  to  known  each  facility  in 
existence  on  the  OCS  and  who  is  fi- 
nancially responsiblle  is  evident.  Adop- 
tion of  a  blanket  certification  process 
would  not  provide  this  needed  infor- 
mation. However,  once  an  owner  or  op- 
erator has  established  evidence  of  fi- 
nancial responsibility,  this  evidence 
need  not  be  duplicated  to  cover  the  ad- 
dition of  other  facilities  if  the  estab- 
lished amount  of  financial  responsibil- 
ity is  sufficient  to  cover  additional 
facilities  and  applies  to  them.  Notifica- 
tion through  an  application,  of  the  ad- 
ditional facilities  to  be  covered  by  the 
previously  established  evidence  of  fi- 
nancial responsibility  is  all  that  is  re- 
quired. 

In  addition,  proposed  9 130.317  re- 
garding display  of  Certificates  of  Fi- 
nancial Responsibility  has  been  de- 
leted. Although  the  Act  authorizes  the 
proposed  requirements,  further  exami- 
nation of  the  problems  Involved  and 
alternatives  available  has  convinced  us 
that  they  are  not  needed.  Unlike  ves- 
sels, facilities  remain  in  place  and  they 
are  not  subject  to  the  denial  of  entry 
and  detention  sanctions,  which  must 
be  applied  immediately  to  be  effective. 
Verification  of  a  facility's  coverage  by 
a  CertUicate  of  Financial  ReqiwnslbUi- 


ty  can  be  accomplished  through  data 
compiled  at  Fund  headquarters.  Ac- 
cordingly, the  holder  of  a  certificate 
may  retain  it  at  whatever  location  de- 
sired. 

The  former  paragraph  (c)  of  pro- 
posed 9  130.217  has  been  moved  to  a 
new  paragraph  (f )  under  9  135.215. 

One  commenter  criticized  the  re- 
quirement in  proposed  9  130.217(c)  for 
not  containing  any  standards  or  crite- 
ria regarding  under  wtiat  circimi- 
stances  the  holder  or  owner  of  a  certif- 
icate would  be  required  to  surrender 
the  certificate  on  demand.  We  have  re- 
vised that  paragraph  (which  now  ap- 
pears in  9  135.215(f))  to  Include  a  refer- 
ence to  the  standards  enumerated  in 
9  135.223. 

Several  commenters  recommended 
changing  the  time  period  in  proposed 

9  130.219  (a)  to  allow  sufficient  time  to 
notify  Ufe  Fund  Administrator  of 
clianges  which  significantly  affect  the 
owner's  or  operator's  financial  posi- 
tion. There  was  also  qne  conunent  as 
to  what  we  mean  by  the  term  "signifi- 
cantly affect".  We  have  changed  the 
time  period  to  10  days,  in  9  135.219  (a), 
to  allow  sufficient  time  for  a  written 
notification.  The  reason  for  not  ex- 
tending the  time  to  a  30  day  period,  as 
requested  by  several  of  the  com- 
menters. Is  that  circumstances  for 
which  notification  must  be  given  are 
those  which  might  affect  the  ability  of 
the  owner  or  os>erator  to  meet  their  li- 
ability under  the  Act.  thereby  expos- 
ing the  Fund.  This  exposure  should  be 
as  limited  as  possible,  while  giving  the 
owners  and  operators  a  reasonable 
time  in  which  to  act.  We  believe  that 

10  days  is  appropriate.  The  term  "sig- 
nificantly affect"  is  not  used  in  the 
final  nile  since  it  is  ambiguous. 

Several  commenters  questioned  the 
adequacy  of  the  procedures  in  pro- 
posed 9  130.223  (d)  for  review  of  ac- 
tions to  revoke  Certificates  of  Finan- 
cial Responsibility.  Several  asked  for 
more  time  to  respond  to  a  notice  of 
intent  to  revoke.  Others  asked  that 
provisions  for  hearings  and  judicial 
review  he  added  to  the  final  rule  and 
that  the  time  periods  in  paragraph  (c) 
and  (d)  of  proposed  9  130.223  be  clari- 
fied. We  basically  agree  with  the  com- 
menters and  have  therefore  revised 
9  135.223  to  provide  for  a  hearing  proc- 
ess and  to  clarify  the  expression  of 
time  periods  therein.  That  section  also 
now  addresses  denials  of  certificates. 
Judicial  review  after  final  agency 
action  is  governed  by  section  309  of 
the  Act. 

Several  comments  were  received  in 
response  to  our  request  in  the  pream- 
ble to  the  proposed  rules  (page  56844) 
for  specific  comments  on  the  draft  ap- 
plication form.  One  conunenter  re- 
quested we  clarify  the  type  of  choice 
of  facilltr.  delete  "refinery",  add  "off- 
ahore  production  platform"  (Including 


drilling  operations):  change  "drilling 
structure"  to  "mobile  drilling  unit:" 
and  clarify  the  meaning  of  first  and 
second  affidavits.  The  choice  of  facili- 
ties as  proposed  is  agreeable.  The  piur- 
pose  of  the  first  and  second  affidavits 
is  to  allow  for  more  than  one  type  of 
evidence  or  more  than  one  insurer, 
guaranty  etc.  to  be  presented.  We  did 
not  Intend  to  limit  the  number  to  only 
two  because  third,  fourth,  etc.  attach- 
ments could  be  made. 

Another  commenter  requested  a  line 
be  provided  for  printing  or  typing  the 
name  under  the  signature  and  also 
room  for  the  person's  title.  This  space 
will  be  provided  in  the  final  form. 

Several  commenters  requested  we 
use  forms  similar  to  those  of  the  Fed- 
eral Maritime  Conunlssion.  We  have 
found  through  the  hearings  and  com- 
ments that  there  is  very  little  similar- 
ity in  vessel  and  facility  operations 
with  respect  to  financial  responsibili- 
ty. Therefore,  we  feel  we  must  design 
our  own  forms. 

Other  changes  will  be  made  to  the 
draft  forms,  based  upon  the  changes 
reflected  in  the  final  niles  regarding 
multiple  ownership,  methods  of  insur- 
ing the  individual  proportional  awner. 
and  variety  of  facilities.  Final  forms 
should  be  available  by  June  1.  1979. 

Several  commenters  felt  that  the  oc- 
currences listed  in  proposed 
9 130.303(a)(3)  were  inappropriate, 
either  because  they  were  too  all-en- 
compassing or  because  they  did  not  in- 
clude all  possible  occurrences.  The  ex- 
amples of  occurrences,  with  the  excep- 
tion of  the  term  "weakness",  were  not 
changed  since  each  of  the  listed  types 
is  likely  to  cause  pollution  or  incur  re- 
moval costs  (as  per  section  304(a)  of 
the  Act)  and,  therefore,  should  be  re- 
ported. The  term  "weakness"  was  de- 
leted since  this  condition  may  not  be 
readily  apparent. 

Several  commenters  stated  that  it 
was  not  clear  that  "occurrences  which 
pose  an  imminent  threat  of  oil  pollu- 
tion" were  to  be  reported.  These  are 
specifically  Included  in  the  definition 
of  incident  in  section  301  of  the  Act. 
To  clarify  this,  proposed  9130.305(a) 
(now  9135.305(a))  was  revised  to  spe- 
cifically Include  those  occurrences. 

Three  conunenta  dealt  with  notifica- 
tion procedures:  two  with  dual  notifi- 
cation problems  under  these  regula- 
tions and  33  CFR  Part  153,  and  one 
with  a  recommendation  for  a  change 
in  the  order  of  priority.  This  section 
was  written  with  33  CFR  153.203  in 
mind  and  the  requirements  are  essen- 
tially the  same,  the  primary  difference 
being  the  second  notification  option. 
In  most  cases  in  the  Coastal  Region, 
the  predesignated  On  Scene  Coordina- 
tor (as  specified  In  the  second  option 
of  33  CFR  153.203)  will  be  the  same 
person  listed  In  the  second  option  of 
these  regulations.  Section  130.305  was 
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proposed  in  this  manner  to  insiire  that 
notification  would  eventually  reach 
the  Fund  Administrator.  Proposed 
9 130.305(aKl)  (now  9 135.305(aHl)) 
was  revised  to  show  that  this  option  Is 
only  available  within  the  continental 
United  States.  A  new  paragraph  (b) 
was  added  to  this  section  to  clarify  the 
fact  that  notice  submitted  in  accord- 
ance with  this  section  also  satisfies  the 
requirements  of  33  CFR  Part  153. 

Three  commenters  suggested  adding 
to  proposed  9 130.305  rules  requiring 
the  Coast  Guard  to  Inform  and  pro- 
vide copies  of  notification  documents 
to  concerned  coastal  States.  Notifica- 
tion of  all  Incidents  is  already  being 
provided  to  the  States  under  the 
FWPCA  response  progrsim  In  which 
the  States  are  closely  involved.  Other 
commenters  suggested  that  the  States 
be  provided  copies  of  the  notice  of  des- 
ignation under  proposed  9 130.309. 
However,  this  designation  is  subject  to 
denial  by  the  source.  If  the  designa- 
tion is  denied,  claims  may  be  present- 
ed to  the  Fund.  In  either  event,  com- 
plete information  as  to  the  claim  pro- 
cedures to  be  followed  in  presenting 
claims  will  be  advertised.  For  these 
reasons  the  suggested  additional  provi- 
sions concerning  notifications  of  inci- 
dents and  notification  of  designation 
were  not  adopted. 

One  conunenter  was  dissatisfied  with 
the  process  and  procedure  for  denial 
of  designation  proposed  in  9  130.311. 
The  Notice  of  Designation  does  not 
affix  blame  or  establish  liability.  Its 
sole  purpose  is  to  identify  an  apparent 
source  and  those  responsible  for  that 
source  to  undertake  claim  settlement 
procedures.  When  an  apparent  source 
denies  designation  or  cannot  be  identi- 
fied, the  Fund  will  advertise  and  re- 
spond to  claims,  and  seek  reimburse- 
ment when  actual  liability  can  be  es- 
tablished. In  response  to  this  and 
other  comments,  a  new  paragraph  (c) 
was  added  to  the  final  rule,  9  135.311. 
to  clarify  the  fact  that  a  source  who 
fails  to  deny  designation  does  not  nec- 
essarily Incur  liability  for  the  spill. 

Numerous  commenters  stated  that 
the  five  day  time  period  in  proposed 
9130.311(a)  for  denial  of  designation 
was  too  short.  This  provision  comes 
from  section  306(bK2)  of  the  Act  and 
Is  not  subject  to  alteration  by  imple- 
menting regulations. 

Two  commenters  recommended  al- 
ternative language  for  proposed 
9  130.313(a)  which  would  more  clearly 
Indicate  that  advertisement  may  not 
be  necessary  for  each  incident.  This 
recommendation  was  adopted,  with 
minor  editorializing,  and  now  appears 
In  9  135.313(a). 

One  commenter  recommended  that 
the  designated  source  be  allowed  to 
negotiate  advertising  requirements 
and  appeal  the  Commandant's  deci- 
sion. This  was  considered  Inappropri- 
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ate  since  prompt  advertising  is  man- 
dated by  the  Act:  however,  a  new  para- 
graph (bK5)  was  added  to  9  135.313.  to 
allow  consideration  of  any  Information 
or  reconamendations  submitted  by  the 
designated  source. 

Ore  commenter  suggested  that  pro- 
posed 9  130.313  be  revised  to  provide 
an  upper  limit  of  time  and  cost  of  re- 
quired advertising.  Section  306(d)  of 
the  Act  establishes  minimum  time 
limits.  Upper  limits  of  either  time  or 
cost  are  not  considered  appropriate 
since  advertising  requirements  must 
be  determined  by  the  cireumstances  of 
each  incident.  This  comment  was  re- 
Jepted. 

One  commenter  suggested  that  pro- 
posed 9  130.315  be  revised  to  require  a 
news  release  for  each  Incident  which  is 
to  be  advertised.  Another  commenter 
suggested  that  size  and  format  for 
newspaper  ads  should  be  specified. 
Neither  of  these  suggestions  was 
adopted.  News  releases  may  not  be  re- 
quired for  each  Individual  incident, 
and  thus  should  not  be  mandatory.  To 
specify  size  and  format  of  ads  In  the 
regulations  is  considered  to  be  overly 
restrictive.  This,  as  well  as  the  particu- 
lar section  of  a  newspaper  where  the 
ad  will  appear.  Is  one  of  the  items 
which  go  into  considering  the  "most 
effective  means"  as  specified  in 
9  135.313(bK4). 

One  commenter  suggested  that  the 
content  of  advertisement  under  pro- 
posed 9  130.319(a)  should  require  each 
advertisement  to  contain  a  warning  to 
p^ntial  claimants  concerning  possi- 
ble non-pajTnent  for  claims  resulting 
from  negligent  or  intentional  acts. 
This  suggestion  was  not  adopted  be- 
cause the  purpose  of  advertisement  Is 
not  to  suggest  whether  claims  are  pay- 
able. Rather,  the  sole  piupose  of  ad- 
vertising Is  to  advise '  potential  claim- 
ants of  claim  procedures. 

One  commenter  suggested  that  the 
term  "provide  access"  appearing  In 
paragraph  (a)  of  proposed  9  130.401  be 
changed  to  "permit  access"  since  the 
cost  of  such  access  should  not  have  to 
be  Incurred  by  the  owner,  operator, 
master  or  agent.  We  agreed  and  have 
made  this  change  to  the  final  rule  In 
9  135.401(a). 

Further,  since  we  have  deleted  pro- 
posed 9  130.217  in  Its  entirety,  for  rea- 
sons discussed  elsewhere  In  this  pre- 
amble, and  the  requirements  therein 
for  the  display  of  Certificates  of  Fi- 
nancial Responsibility  at  manned  and 
uiunanned  offshore  facilities,  we  have 
also  deleted  all  reference  to  facility  in 
9  135.401(a).  That  section  now  applies 
to  access  to  vessels  only. 

Specxfic  Comments 

PART  131 

A  number  of  revisions  based  upon 
comments  received  have  been  made  to 
the  claims  rules  proposed  in  Psut  131. 
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In  order  to  accommodate  these  revi- 
sions In  the  final  rules,  three  addition- 
al terms,  as  defined  in  the  Act.  have 
been  added  to  the  definitions  proposed 
in  9 131.5(a).  These  new  terms  now 
appear  in  the  final  rule  at )  136.5(a). 

8e%'eral  commenters  sussested  that 
the  definition  of  "natural  resources" 
In  proposed  1 131.5<bK6)  be  expanded 
to  inclnde  additional  specific,  ttems: 
other  commenters  believed  the  defini- 
tion was  too  broad  and  "open-ended". 
After  review  of  these  comments  we 
concluded  the  definition  is  expansive 
enough  to  include  all  possible  natural 
resources  contemplated  by  the  Con- 
gress (e.g.  beaches,  marshland,  etc) 
and  yet  restricted  to  those  categories 
of  natural  resources  contemplated.  Ac- 
cordingly, the  suggested  changes  were 
rejected  and  the  definition  of  "natural 
resources"  in  the  final  rule. 
1 136.5(bK6).  remains  as  proposed. 

The  time  limitations  in  proposed 
{131.101(a)  reflect  specific  statutory 
provisions  and  were  not  changed.  How- 
ever, "may"  has  been  changed  to 
"will"  to  accurately  denote  Fund  im- 
plementation of  the  statutory  limita- 
tion. Proposed  f  131.101(b)  has  been 
modified  to  remove  an  apparent  incon- 
sistency with  proposed  9131.105(b). 
Proposed  9 131.106(c)  remains  xm- 
changed:  the  suggestion  received  that 
a  claim  be  considered  presented  to  the 
Fund  on  the  date  received  by  any 
other  person  is  Inconsistent  with  sec- 
tion 307(1)  of  the  Act  and  was  reject- 
ed. 

For  administrative  convenience,  and 
to  obviate  the  need  for  two  separate, 
essentially  identical,  groups  of  regula- 
tions on  the  same  subject.  9  136.103  re- 
quires federally  authorized  removal 
costs  to  be  referred  to  the  Federal 
Water  Pollution  Control  Act 
(FWPCA)  revolving  fund.  The  Fund 
Administrator  will  subsequently  reim- 
burse the  revolving  fund.  (The  duties 
of  (^  Scene  Coordinators  (OSC).  with 
respect  to  oil  pollution  covered  by  the 
Act.  remain  unchanged:  neither  the 
Act  nor  these  regulations  change  the 
existing  authority  and  responsibility 
of  the  OSC  under  FWPCA,  as  amend- 
ed, regarding  oU  pollution.) 

The  time  proposed  In  9  131.109(b)  for 
referral  of  unsettled  claims  has  been 
increased  to  seven  days  in  the  final 
rule.  9  136.109(b).  to  provide  for  five 
worlLlng  days  in  most  cases.  This 
change  is  in  response  to  several  com- 
ments that  Indicated  that  five  days 
was  insufficient  time.  Since  section  308 
of  the  Act  requires  proof  of  the 
amount  offered  in  settlement,  the  ex- 
clusion of  material  related  to  settle- 
ment offers  has  been  dropped  from 
the  final  rule. 

Proposed  9  131.115  has  been  substan- 
tially revised  and  expanded  in  order  to 
Include  elements  of  proof  omitted  in 
the  proposed  regulatlaos  (as  pointed 
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out  In  nuuiy  comments)  and  to  insure 
that  all  statutory  requirements  for 
claims  are  addressed  by  regiilation. 
This  section  (now  9  136.115)  applies  to 
an  claims,  and  Is  in  addition  to  partic- 
ular items  of  proof  required  by  Sub- 
part C  of  Part  136  for  specific  types  of 
claims.  Several  terms  are  used  for 
which  reference  must  be  made  to  defi- 
nitions of  the  Act.  Section 
136.115(aK5)  establishes  a  require- 
ment that  actions  taken  to  avoid  the 
loss  be  shown;  this  is  in  recognition  of 
the  limitations  upon  recovery  of  sec- 
tion 304(fX3)  of  the  Act.  Paragraph 
(b)  of  section  304  of  the  Act  reflects 
statutory  requirements  regarding 
cleanup  costs. 

Proposed  9131.127  (now  9136.125) 
regarding  costs  incident  to  claim  prep- 
aration, which  applies  to  all  claims  (in- 
cluding those  for  injury  or  destruction 
of  natural  resources)  has  been  slightly 
revised  to  clarify  that  recovery  will 
not  be  allowed  for  such  costs,  even  if 
reasonable,  if  not  necessary  for  the 
preparation  of  the  claim.  This  is  not  to 
imply  that  recovery  of  such  costs  is  to 
be  limited  or  denied  on  the  basis  of 
amount  alone,  but  that  the  claimant 
show  that  the  expenditure  was  neces- 
sary as  wen  as  the  amoimt  reasonable. 
These  changes  are  in  response  to  com- 
menters who  requested  clarification  of 
this  point. 

Proposed  9 131.207(a)  has  been  re- 
vised in  order  to  more  clearly  reflect 
all  potential  claimants  in  this  category 
contemplated  by  the  Act. 

A  new  subparagraph  (1)  has  been 
added  to  9  131.209(a)  (other  proposed 
subparagraphs  are  retained  and  re- 
numbered) to  Include,  specif IcaUy,  the 
requirement  for  proof  that  property 
or  natural  resources  have  been  injured 
or  destroyed.  The  requirement  (now  in 
9136.20e(aK3))  that  the  reducUon  of 
income  be  only  a  "consequence"  of  the 
injury  or  destruction  is  consistent  with 
the  Act;  a  stricter  standard  is  not  indi- 
cated by  either  the  statutory  language 
or  the  legialative  history. 

Proposed  9  131.211(a)  has  been  re- 
vised slightly  in  order  to  Include  all 
potential  earnings  or  Income  which 
could  be  lost,  as  weU  as  to  distinguish 
between  loss  of  emplojrment  and  re- 
duction in  employment  (loss  or  reduc- 
tion of  wages,  only).  Proposed 
9  131.211(c)  has  be»  deleted,  as  sug- 
gested by  a  comment,  as  superfluous. 

No  specific  reference  to  the  natural 
restorative  process  has  been  included 
in  the  final  version  of  proposed 
9  131.215  because  this  Is  considered  an 
integral  part  of  determining  actual 
Injury  and  the  calctilation  of  economic 
loss  stiff ercd. 

Proposed  9  131.317  has  been  reviaed 
to  eliminate  reference  to  the  unde- 
fined concept  of  "unit  value"  (which 
was  strongly  eritidied  in  several  com- 


ments) and  to  add  recognition  of  other 
economic  loss  which  may  occur. 

No  change  has  been  made  to  pro- 
posed 9  131.219:  as  written  it  Is  consid- 
ered sufficiently  broad  to  badude  all 
potential  claimants,  including  subsist- 
ence users  of  natural  resources. 

The  requirement  that  alternative 
sources  of  Income  be  considered  in  de- 
termining compensation  to  be  awarded 
as  a  result  of  loss  of  use  of  nattiral  re- 
sources has  been  specifically  added  to 
proposed  9 131.223.  as  suggested  in 
some  comments.  This  section  is  now 
consistent  with  other  compensation 
sections,  incorporating  this  reasonable 
condition  upon  any  recovery  while 
preserving  the  remedial  intent  of  the 
Act. 

The  requirements  in  9  136.225  reflect 
the  provisions  of  the  Act  and  impose 
no  spesial  qualifications  on  claimants 
for  cleanup  costs.  Such  claimants  are 
subject  to  the  proof  requirements  of 
Subpcut  B  and  9  136.227  before  any 
compensation  can  be  awarded. 

The  requirement  that  compensable 
cleanup  costs  Incurred  be  "reasonable" 
is  imposed  in  9 136.229  (unchanged 
from  the  proposed  rule)  not  to  limit 
the  tjrpes  of  costs  recoverable  (these 
are  sufficiently  and  broadly  defined  in 
the  Act)  but  to  require  that  only  the 
reasonable  costs  of  such  measures  be 
compensable. 

The  Intent  of  proposed  5  131.305  is 
to  provide  general  guidelines  which 
permit  the  administrative  law  Judge, 
or  panel,  to  conduct  proceedings.  sut>- 
Ject  to  the  Administrative  Procedure 
Act  and  these  regulations.  In  the 
manner  best  suited  to  resolution  of 
specific  cases  being  considered.  The 
word  "proceedings"  In  proposed 
9 131.305(c)  has  been  changed  to 
"hearing"  to  make  specific  the  inten- 
tion not  to  require  a  record  of  a  pre- 
liminary conference.  In  addition,  pro- 
posed 9  131.305(c)  has  been  expanded 
to  Include  assignment  of  the  costs  of 
transcripts  of  administrative  proceed- 
ings, as  requested  by  one  commenter. 

RaouLATOKT  Amaltsis 

This  rulemaking  has  been  reviewed 
under  the  final  Department  of  Trans- 
portation Regulatory  Policies  and  Pro- 
cedures for  Improving  Oevemment 
Regulations,  44  FR  11034-45.  effecUve 
March  1,  1979.  When  initially  pro- 
posed, we  treated  this  rulemaking  as 
"significant"  and  prepared  a  draft 
Regulatory  Anals^sis  under  interim  De- 
partmental guidelines.  After  further 
review,  and  concurrence  by  the  Secre- 
tary of  Transportation,  we  have  reclas- 
sified this  rulemaking  as  "non-signlfl- 
cant".  However,  a  filial  Regulatory 
Analysis  has  nevertheless  been  pre- 
pared and  may  be  obtained  by  inter- 
ested persons  by  submitting  a  written 
request  to  the  Fond  address  listed  in 


the  final  rule  at  { 135.9(a)  or  calling 
(202)  426-2606. 

Numerous  comments  were  received 
which  took  issue  with  the  statement 
appearing  at  pps.  3-4  of  the  draft  Reg- 
ulatory Analysis  that  "•  •  •  the  Coast 
Guard  has  concluded  that  the  pro- 
posed regulations  are  basicaUy  pnx«- 
dural  In  nature  and  *  *  *  are  not  likely 
to  have  a  major  general  economic 
impact  •  •  •,"  The  concern  expressed 
in  virtually  all  comments  received  was 
that  it  would  be  extremely  difficult 
and  costly.  If  not  impossible,  for  much 
of  the  offshore  industry  to  show  the 
evidence  of  financial  responsibiUty  re- 
quired by  the  proposed  regulations.  As 
a  result,  it  was  argued  that  the  possi- 
ble adverse  consequences  recognized 
by  the  Coast  Ouard  would  be  realized. 
Those  consequences  Included  a  reduc- 
tion in  competition,  a  reduction  in  pro- 
duction, and  ultimately,  an  increase  in 
the  cost  of  OCS  petroleimi  to  the  con- 
sumer. 

Part  of  the  concern  expressed  over 
this  issue  may  have  resulted  from  a 
failure  to  realize  what  is  meant  by  a 
"major  economic  impact".  According 
to  the  Department  of  Transportation 
guidelines,  a  regulation  wlU  have  a 
major  economic  Impact  if  it  wlU  result 
in  an  annual  effect  on  the  economy  of 
$100  mlUion  or  more,  wlU  result  in  a 
major  effect  on  the  general  economy 
In  terms  of  costs,  (nnsumer  prices,  or 
production,  or  wlU  resiilt  in  a  major  in- 
crease in  costs  or  prices  for  individual 
Industries,  levels  of  government,  or  ge- 
ographic regions.  Assuming  that  insur- 
ance wm  be  available  at  a  reasonable 
cost  and  that  the  cost  estimates  made 
by  the  Coast  Ouard  are  accurate.  It 
may  be  concluded  that  the  impact  of 
the  regulations  does  not  begin  to  ap- 
proach the  magnitude  described  as 
"major"  by  the  DOT  guidelines. 

Several  specific  reasons  were  ad- 
vanced as  to  why  it  would  not  be  possi- 
ble to  meet  the  financial  responsibility 
requirements  origtnaUy  proposed.  The 
surety  method  was  described  as  "total- 
ly useless."  The  cost  of  a  surety  bond 
imder  the  FWPCA  was  quoted  as  2% 
per  3rear.  Though  it  may  not  be  proper 
to  exi>ect  exactly  the  same  cost  under 
Title  III.  that  cost  does  provide  some 
indication  of  the  expected  coet  to 
obtain  a  surety  bond  under  Title  IIL 
In  a  case  where  Joint  owners  provide 
evidence  in  proportion  to  their  inter- 
ests, such  a  (»st  may  not  be  considered 
burdensome.  However,  in  a  case  where 
an  individual  owner  desires  to  provide 
evidence  by  the  surety  method,  such 
cost  might  be  prohibitive.  In  addition 
to  the  yearly  cost,  a  bonded  company 
must  pay  back  any  amount  paid  out  by 
the  bonding  company.  It  should  be 
pointed  out  that  the  regulations  do 
not  mandate  that  this  methixl  be  used; 
rather,  it  is  one  option  which  may  be 
selected. 
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The  guarantee  method  was  consid- 
ered somewhat  limited  because  it  was 
felt  that  large  companies  would  pro- 
vide a  guarantee  only  to  their  subsid- 
iaries. That  may  or  may  not  be  be 
true.  Large  companies  may  guaranty 
firms  other  than  their  subsidiaries  in 
order  to  obtain  necessary  services  that 
may  be  more  economicaUy  performed 
by  outside  firms  than  by  their  subsid- 
iaries. The  giiaranty  method  may  not 
turn  out  to  be  the  most  often  selected 
method  of  establishing  evidence,  but  it 
does  offer  a  viable  alternative. 

It  was  also  stated  that  If  a  guarantee 
was  to  be  provided  it  would  have  to  be 
treated  as  a  contingent  liability  on  the 
guarantor's  balance  sheet,  thereby 
limiting  the  guarantor's  ability  to 
obtain  funds  through  issuan<%  of  debt. 
A(x»rdlng  to  the  Financial  Accounting 
Standards  Board's  "Statement  of  Fi- 
nancial Accounting  Standards  No.  5," 
a  gviarantee  need  not  be  disclosed  as  a 

contingent  UablUty  If  It  Involves 

an  imasserted  claim  m'  assessment 
when  there  has  been  no  manifestation 
by  a  potential  claimant  of  an  aware- 
ness of  a  possible  claim  or  assessment 
unless  it  is  considered  probable  that  a 
claim  win  be  asserted  and  there  is  a 
reasonable  possibility  that  the  out- 
come win  be  unfavorable."  Even  In  the 
case  where  a  guaranty  was  to  be  con- 
sidered a  contingent  liability,  the 
amount  to  be  recognized  would  only  be 
that  amount  considered  reasonably  ex- 
pected to  be  called  upon  in  the  event 
of  a  spin.  An  estimate  of  expected  re- 
moval costs  and  damage  daims  pay- 
ments suggests  that  the  amount  to  be 
recognized  would  be  qidte  smalL 
Tbnvfore,  a  guaranty  would  not  nec- 
essarily limit  a  guarantor's  ability  to 
issue  debt  and  may  be  considered  a 
viable  method  of  establishing  evidence 
of  financial  responsibility. 

Several  owners  and  operators  of 
MODU's  expressed  concern  that  In- 
demnity was  not  available  as  a  method 
of  establishing  evidence  of  financial 
responsibility.  It  may  be  stated  that 
indemnity  was  available  in  the  pro- 
posed regulations  due  to  the  provision 
that  the  Fund  Administrator  could 
accept  altemative  evidence  at  his  dis- 
cretion. Howevo-.  since  indemnity  has 
historically  been  available  to  owners 
and  operators,  it  has  been  specifically 
included  in  the  final  regulations  as  an 
acceptable  method.  AccQ>tance  of  an 
indemnity  reduces  the  economic 
impact  to  owners  and  operators  of 
MODU's  because  it  enables  presmtly 
established  procedures  to  be  followed. 
Since  indenmitors  can  be  eippeeted  to 
have  established  a  relatively  hl^ 
amount  of  evidence  for  their  own  op- 
erations, in  most  cases  the  marginal 
increase  caused  by  providing  an  in- 
demnity to  others  wiU  be  relatively 
sUght. 
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No  comments  were  received  concern- 
ing the  cost  of  obtaining  evidence  by 
the  guaranty  or  indenmlty  method.  It 
may  be  assumed  that  there  would  be 
no  net  cost  of  a  gviaranty  or  indemnity 
provided  by  a  parent  to  a  whol^ 
owned  subsidiary.  However,  in  a  case 
where  other  than  a  wholely  owned 
subsidiary  has  contracted  with  a  guar- 
antor or  indemnitor  to  perform  a  serv- 
ice, there  would  probably  be  an  appro- 
priate modification  in  the  fee  charged 
for  service.  The  giiarantor  or  indemni- 
tor might  then  be  required  to  incur  an 
additional  expense  in  order  to  obtain 
the  additional  evidence  necessary.  Any 
expense  incurred  would  depend  upon 
the  method  chosen  to  establish  evi- 
dence of  financial  responsibility.  Ulti- 
mately, that  expense  may  be  expected 
to  approximate  the  cost  of  insurance 
since  guaranty  and  indemnity  may  be 
thought  of  as  merely  a  form  of  insur- 
ance. 

Comments  received  concerning  the 
coat  of  insurance  generally  indicated 
that,  due  to  the  requirements  imposed 
by  the  proposed  regulations.  Insurance 
would  probably  not  be  available  at  any 
cost.  It  was  felt,  however,  that  if  sevo-- 
al  changes  were  made  to  the  proposed 
regulati<N3B  a  market  would  develop. 
Unfortunately,  the  conunents  received 
did  not  indicaU«  what  the  cost  of  Insur- 
ance would  be  if  such  changes  were  in- 
omporated  in  the  final  regulations. 
Several  suggested  changes  have  been 
made  to  the  proposed  regiilatkMis  and 
it  is  now  felt  than  an  insurance 
market  wiU  develop. 

Ultimately,  the  coat  of  insurance  will 
be  determined  by  the  magnitude  of  re- 
moval costs  and  damages  paid  by  in- 
diistry.  The  Coast  Ouard  has  estimat- 
ed that  on  an  average  annual  basis  the 
amount  paid  wiU  be  aK>roxlmately  $10 
milUon.  That  amount  does  not  seem 
large  enough  to  cause  one  to  conclude 
that  the  cost  of  insurance  wiU  be  sub- 
stantial However,  because  the  devi- 
ation in  that  figure  in  any  (xie  year  is 
quite  high.  It  is  possible  that  a  rather 
large  premium  (x>uld  be  charged  to 
Insure  such  an  exposiire. 

The  Coast  Ouard  has  made  every 
effort  to  ensure  that  the  final  regula- 
tions are  structured  so  that  it  wiU  be 
possible  to  establish  evidence  of  finan- 
cial responsibiUty.  It  must  be  assumed 
that  the  suggestions  provided  by  In- 
dustry, and  to  a  large  extent  adopted 
by  the  Coast  Ouard,  were  sufficient  to 
meet  that  goal  Therefore,  the  Coast 
Ouard  remains  of  the  opinion  that  the 
regnlations  are  basically  procedural  in 
nature  and  are  not  likely  to  have  a 
major  economic  impact  as  defined  by 
DOT  regulatory  guidelines.  The  Coast 
Ouard  will  closely  monitor  the  Impact 
of  the  regulations  in  this  area,  with 
particular  attention  being  given  to  the 
insurance  study  to  be  conducted  by 
the  Department  of  Commerce.  Should 
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the  cost  of  esUblishlnc  evidence  of  fi- 
nandAl  responsibility  be  found  to  be 
unreasonable  the  regulations  concern- 
ing financial  responsibility  may  be 
modified. 

PUKTHEK  EVAI.0ATIOH  OF  PlHAL  RULU 

Because  these  regulations  constitute 
an  entirely  new  program,  the  Coast 
Guard  will  closely  monitor  their  im- 
plementation. Unless  serious  problems 
are  encountered,  the  Coast  Ouard  in- 
tends to  wait  until  the  program  has 
been  in  full  operation  for  approxi- 
mately one  year  before  proposing 
modifications.  Comments  on  these 
rules  may  be  submitted  at  any  time,  to 
the  Fund  address  listed  in  1 135.9<a), 
however,  actual  experience  under  the 
program  will  provide  the  best  basis  for 
suggesting  future  adjustments  to 
these  rules. 

ExczmoK  TO  Thirty  Day  Emcnvi 
Dati  Rtn.z 

Section  315(b)  of  the  Act  requires 
that  the  rules  and  regulations  re- 
quired to  be  promulgated  under  Title 
III  shall  be  effective  on  the  180th  day 
after  enactment  of  this  title.  Enact- 
ment occurred  on  September  18.  1978: 
therefore,  the  effective  date  of  these 
rules  is  March  17.  1979.  We  find  the 
statutory  mandate  Is  good  cause  for 
making  these  regulations  effective  In 
less  than  the  normal  30  days  following 
publication  of  a  final  rule. 

Although  these  final  riiles  are  effec- 
tive March  17.  1979.  section  313(c)  of 
the  Act  requires  enactment  of  an  ap- 
propriations act  before  the  Fund  will 
have  the  authority  to  make  contracts, 
to  make  disbursements,  to  issue  notes 
or  other  obligations  under  section 
302(f)  of  Title  III.  to  charge  and  col- 
lect fees  under  section  302(d)  of  Title 
III,  or  to  exercise  any  other  spending 
authority.  This  legislation  has  not  yet 
been  enacted.  Therefore,  as  a  practical 
matter,  the  Offshore  Oil  Pollution 
Compensation  Fund  Is  not  yet  opera- 
tive. The  Coast  Guard  will  issue  a 
notice  to  announce  when  the  Fund  be- 
comes operational. 

Itsuance:  In  consideration  of  the 
foregoing.  Chapter  I  of  Title  33  of  the 
Code  of  Federal  Regulations  Is  amend- 
ed by  adding  a  new  Subchapter  M  to 
read  as  follows: 

MMCHArTM  Ml— MABMI  OH.  KHLUTION 
UAMUTY  AND  GOMfmSATIOM 

PAIT  135— OFFSHORE  OIL 

rouunoN  comfensation  fund 


A — Omiftmt 


See. 

IM.l  Purpose. 

135.3  AppUcabUlty. 

13S.5  Definitions. 

134.7  Delegation— Fund  Admlniatrstor. 

13S.9  Fund  address. 
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iwtyrt  B— i«vy  mf  Nm 

138.101    Purpose. 

139.103    Levy  and  payment  of  barrel  fee  on 

CX:8oU. 
138.109    Adjustment  of  levy. 

Sutyrt  C — nnan<ial  ■•«p«n«ibWty  far 
Off*H«r«  fmdUH^t 

135.301  AppUcabaity. 

135.303  Amount  required. 

135.304  Submission  of  evidence. 
135.205  Methods  of  esUbllshing. 
135.307  Insurance  as  evidence. 

135.209  Ouaranty  as  evidence. 

135.210  Indemnitor  as  evidence. 
135.311  Surety  bond  u  evidence. 
135.313  Qualification  as  self  Insurer. 
135.315  Certification. 

135.219    Notification   of  chances  affecting 

certification. 
135.231    Reappllcatlon  for  certification. 
135.323    Certificates,  denial  or  revocation. 

A4verti»*in«i«t 

135.301    PurpOM. 
135.303    Definitions. 

NonncATioii 

135.305  Notification  procedures. 
135.307    Notification  contents. 

DsSIGItATIOR 

135.309    Notice  of  designation. 
136.311    Denial  of  designation. 

As  vasTi  SKMxirr 

135.313    Advertisement  determinations. 

135.319    Types  of  advertisement. 

139.317    Frequency  and  geographical  scope 

of  advertisement. 
139.319    Content  of  advertisement. 

tiityrt  I — Acc*M,  Dwwlwl,  mn4  D«t»i>Hii 

139.401  Access  to  vessel  Certificates  of  Fi- 
nancial Responsibility. 

135.403  Sanctions  for  failure  to  produce 
vsssel  Certificates  of  Financial  Respon- 
rfbOlty. 

139.409    Appeal  provisions. 

AtrrHosmr:  TlUe  III.  Pub.  L.  99-372.  93 
SUt.  670  (43  use.  1811  et.  seq.):  EO  12123. 
44  FR  11199:  49  CFR  1.4«. 

Sifbport  A — General 

f  138.1     Purpose. 

(a)  This  pcut  prescribes  the  policies, 
procedures,  and  administrative  prac- 
tices regarding  offshore  oil  pollution 
liability  and  compensation,  including 
the  administration  and  general  oper- 
ation of  the  fund  established  imder 
TlUe  III  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
(Pub.  L.  95-372.  43  VS.C.  1811  et. 
seq.). 

I135J    Applicability. 

(a)  This  part  applies  to  each  person 
who— 

(1)  Owns  ofl  obtained  from  the 
Outer  Continental  Shelf  when  the  oU 
In  produced; 


(2)  Owns,  operates,  or  Is  the  guaran- 
tor of  the  owner  or  operator  of  any 
vessel; 

(3)  Owns,  operates,  or  is  the  guaran- 
tor of  the  owner  or  operator  of  any 
offshore  facility: 

(4)  Sustains  an  economic  loss  as  a 
consequence  of  oil  pollution  arising 
from  Outer  Continental  Shelf  activi- 
ties; or 

(5)  Otherwise  has  responsibilities 
under  Title  III  of  the  Act  and  the  reg- 
ulations in  this  part. 

ilS5.S    Deflnitioas. 

(a)  As  used  in  this  part,  the  follow- 
ing terms  shall  have  the  same  mean- 
ing as  defined  In  section  301  of  Title 
III  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (Pub. 
L.  »6-872):  "barrer';  "claim";  "dis- 
charge"; "facility";  "Fuiid";  "guaran- 
tor"; "incident";  "offshore  faciUty"; 
"oil  pollution":  "operator";  "owner"; 
"person":  "person  In  charge";  "public 
vessel";  and  "vessel". 

(b)  As  used  in  this  part— 

(1)  "Act"  means  Title  III  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  05-372). 
entitled  "Offshore  OU  Spill  PoUutlon 
Fund". 

(2)  "Captain  of  the  Port"  means  a 
Coast  Ouard  officer  designated  as 
Captain  of  the  Port  for  the  areas  de- 
scribed in  Part  3  of  this  chapter,  or 
that  person's  authorized  representa- 
tive or,  where  there  is  no  Captain  of 
the  Port  area,  the  District  Conunand- 
er. 

(3)  "Commandant"  means  the  Com- 
mandant of  the  Coast  Guard  or  that 
person's  authorized  representative. 

(4)  "District  Commander"  means  the 
Coast  Guard  officer  commanding  a 
Coast  Ouard  District  described  In  Part 
3  of  this  chapter,  or  that  person's  au- 
thorized representative. 

(5)  "Fund  Administrator"  means  the 
person  to  whom  the  authority  and 
functions  of  the  Commandant  as  ad- 
ministrator of  the  Fund  are  delegated. 

(6)  "Oil"  means  petroleiun.  Including 
crude  oil  or  any  fraction  or  residue 
therefrom  and  natural  gas  condensate, 
except  that  the  term  does  not  include 
natural  gas. 

(7)  "Outer  Continental  Shelf"  or 
"OCS*  means  "Outer  Continental 
ShelT'  as  defined  in  section  2(a)  of  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.1331(a)). 

1 135.7    Delegation- Fund  Administrator. 

(a)  The  Fund  Administrator  is  dele- 
gated authority  to  perform  those  func- 
tions assigned  or  delegated  to  the  Sec- 
retary of  Transportation  imder  the 
Act  not  reserved  by  the  Secretary  of 
Transportation  or  the  Commandant. 

(b)  The  Fund  Administrator  may  re- 
delegate  and  authorize  successive  rede- 
legations  of  the  authority  granted  in 


paragraph  (a)  of  this  lection  within 
the  command  under  which  that 
person  has  Jurisdiction  or  to  members 
of  the  Fund  staff. 
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(a)  The  address  to  which  corre- 
spondence relating  to  the  Coast 
Guard's  administration  of  the  Fund  is 
to  be  directed  and  the  location  of  the 
Fund  Administrator  is  Offshore  Oil 
Pollution  Compensation  Fund.  TJB. 
Coast  Ouard  Headquarters  (G-W/73), 
400  Seventh  Street.  8.W..  Washington. 
D.C.  20590. 

Suhport  l^-l«vy  off  F««* 

I1SS.191    Purpose 

(a)  The  purpose  of  this  subpart  is  to 
state  the  general  requirements  con- 
cerning the  levy  of  fees. 

1 1M.1M    Levy  and  payawnt  of  barrel  fee 
mOCSoIL 

(a)  A  fee  of  $.03  per  barrel  is  levied 
on  all  oil  produced  on  the  OCS  and 
shall  be  imxKxed  on  the  owner  of  the 
oil  when  such  oil  is  prodiuxd. 

(b)  The  owner  of  oil  obtained  from 
the  OCS  shall,  for  the  purpose  of  com- 
puting the  barrel  fee  levied  in  para- 
graph  (a)  of  this  section,  meastire  OCS 
oil  production  by  employing  the  meth- 
ods and  criteria  of  the  U.S.  Geological 
Survey  contained  In  30  CFR  260.60 
and  OCS  Order  13. 

Nora.— Payment  of  the  fee  levied  in  para- 
graph (a)  of  this  section  Is  made  in  aooord- 
ance  with  the  fee  collection  regulations 
tasued  by  the  Secretary  of  the  Treasury 
The  Federal  Oovemment  entitlement  to 
royalty  oQ  does  not  constitute  ownership  of 
oil  at  the  time  of  production. 

1 1S5.106    AiOaatment  of  levy. 

(a)  The  Commandant  modifies  or 
suspends  by  regulation  the  barrel  fee 
levied  in  1 135.103(a)  to  maintain  the 
statutory  Fund  level. 

(b)  The  Commandant  gives  %t  least 
90  days  notice  before  any  barrel  fee 
modification  or  suspension  becomes  ef- 
fective. 

Subpart  C — Financial  Rasponsibility 
for  Offshoro  Fodlitio* 

I135J91    AppUcablUty. 

(a)  This  subiAut  applies  to  the 
owner  or  operator  of  each  offshore  fa- 
cility required  by  the  Act  to  establish 
and  mdntaln  evidence  of  financial  re- 
sponsibility. 

(b)  For  the  purpose  of  this  subpart: 

(1)  All  structures,  including  plat- 
forms, weUs.  and  pipelines,  are  consid- 
ered a  single  offshore  facility  If  they 
are  physically  connected,  located  up- 
stream of  the  point  of  custody  trans- 
fer, within  the  same  oil  field,  and 
tmder  one  ownership. 

(2)  If  separate  parts  of  a  structure, 
including  platforms  and  pipelines,  are 
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owned  separately,  each  part  having 
common  ownership  is  considered  a 
separate  offshore  facility. 

(3)  A  mobile  offshore  drilling  unit  is 
considered  an  offshore  facility  from 
the  moment  a  drill  shaft  or  other 
device  coimected  to  the  imlt  flrst 
touches  the  seabed  or  connects  to  a 
well  for  the  purposes  of  exploration, 
development,  or  production  of  oil  until 
drilling  is  completed  and  the  unit  is  no 
longer  attached  to  the  well  or  drill 
hole  by  any  device. 

(4)  A  mobile  offshore  drilling  imlt 
(xmsldered  an  offshore  facility  under 
paragraph  (bX3)  of  this  section  re- 
mains a  separate  facility  when  phys- 
ically connected  to  another  offshore 
faculty,  unless  both  are  under  one 
ownership. 

(5)  All  segments  of  a  conmion  carrier 
pipeline  from  the  point  of  custody 
transfer  to  the  shore,  including  any 
pumping  or  booster  stations,  which 
are  imder  one  ownership  are  consid- 
ered a  single  offshore  facility. 

(6)  Any  pipeline,  which  is  under  one 
ownership,  between  two  offshore  facil- 
ities, or  between  an  offshore  facility 
and  the  shore,  is  considered  a  single 
offshore  facility. 

(7)  Offshore  fadliUes  which  drill 
for,  produce,  or  process  only  natural 
gas  are  not  subject  to  this  subpart 
unless  the  facilities  have  the  capacity 
to  transport,  store,  or  otherwise 
handle  more  than  1.000  barrels  of  con- 
densate at  any  one  time. . 

Noic— Regulations  governing  financial  re- 
spoDsIbUty  and  oertlfication  for  vevelB  are 
promul^ted  by  the  Federal  Maritime  Com- 


i  13S.203    Amount  required. 

(a)  Each  facility  that  is  used  for 
drilling  for,  producing,  or  processing 
oil.  or  which  has  the  capacity  to  trans- 
port, store,  transfer,  or  otheiwise 
handle  more  than  one  thousand  bar- 
rels of  oil  at  any  one  time  must  be  cov- 
ered by  evidence  of  financial  responsi- 
bility submitted  by  or  on  behalf  of  the 
owner  or  operator  of  the  facility,  in 
the  amoimt  of  $35,000,000. 

(b)  Evidence  of  financial  responsibil- 
ity established  and  maintained  by  a 
person  who  owns  or  operates  more 
than  one  facility,  or  who  has  an  inter- 
est in  the  ownership  or  operation  of 
more  than  one  facility,  may  be  applied 
by  that  person  towards  establishing 
and  maintaining  the  required  evidence 
of  financial  responsibility  for  each  fa- 
cility in  which  that  person  has  an  in- 
terest, if  the  evidence  is  available  to 
satisfy  liabilities  arising  out  of  inci- 
dents involving  those  facilities. 

S  135.204    Submission  of  evidence. 

(a)  Where  the  offshore  facility  is 
owned  and  operated  solely  by  one 
person,  that  person  must  establish  and 
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matntjiin  evidence  of  fiiumcial  respon- 
sibility covering  the  facility. 

(b)  Where  the  offshore  facility  is 
owned  in  its  entirety  by  one  person 
and  operated  solely  by  another  person, 
evidence  of  financial  responJBlbillty 
covering  the  facility  must  be  estab- 
lished and  maintained  by  either  the 
owner  or  the  operator,  or,  in  consoli- 
dated form,  by  both  the  owner  and  op- 
erator. 

(c)  Where  the  offshore  facility  is 
owned  or  operated  by  more  than  one 
person,  evidence  of  financial  responsi- 
bility covering  the  facility  must  be  es- 
tablished and  maintained  by  any  one 
of  the  owners  or  operators,  or,  in  con- 
solidated form,  by  or  on  behalf  of  two 
or  more  owners  or  operators. 

(d)  When  evidence  of  financial  re- 
sponsibility is  established  In  a  consoli- 
dated form,  the  proportional  share  of 
each  participant. must  be  shown.  The 
evidence  must  be  accompanied  by  a 
statement  authorizing  the  i4>pUcant  to 
act  for  and  in  behalf  of  each  partici- 
pant in  submitting  and  maintaining 
the  evidence  of  financial  responsibili- 
ty. 

(e)  Each  owner  and  operator  of  a  fa- 
cility is  subject  to  the  penalty  pro- 
vided by  section  312(a)  of  the  Act  if 
evidence  of  financial  responsibility  is 
not  established  and  maintained  for 
that  facility. 

S1$5JN»    Methods  of  establishing. 

(a)  Evidence  of  financial  responsibil- 
ity may  be  established  by  any  one.  or 
any  combination  acceptable  to  the 
Fund  Administrator,  of  the  following 
meth(xls: 

(1)  Insurance: 

(2)  Guarantjr; 

(3)  Indemnity; 

(4)  Surety  bond;  or 

(5)  Qualification  as  self -insurer. 

(b)  The  Fund  Administrator  will 
accept  alternative  evidence  of  finan- 
cial responsibility  if.  In  the  Fund  Ad- 
ministrator's opinion,  it  establishes  an 
equivalent  degree  of  financial  respon- 
sibility for  the  purposes  of  this  sub- 
part. 

{  135.297    Insurance  as  evidence. 

(a)  Insurance  filed  with  the  Fund 
Administrator  as  evidence  of  financial 
responsibility  shall  be  issued  by  an  in- 
surer that  is  acceptable  to  the  Fimd 
Administrator.  Those  Insurers  may  in- 
clude domestic  and  foreign  insurance 
companies,  corporations  or  associ- 
ations of  individual  Instu^rs,  protec- 
tion and  indemnity  associations,  or 
other  persons  acceptable  to  the  Fund 
Administrator. 

(b)  An  Insurer  must- 
CD  Agree  to  be  sued  directly,  within 

the  limits  of  the  policy  coverage,  by 
any  person  for  claims  under  the  Act 
against  the  owner  or  operator;  and 
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(3)  Designate  an  a^ent  In  the  United 
Statet  for  aervlce  of  process. 

<c)  Insurance  as  evidence  of  financial 
responsibility  must  Indicate  the  effec- 
tive date  In  the  endorsement  on  the 
application  for  Certificate  of  Financial 
Responsibility,  and  must  remain  in 
force  imtll  the  date  of  termination  in- 
dicated in  the  endorsement  or  untfl— 

<1)  30  days  after  mailing,  by  certified 
mall,  to  the  Fund  Administrator,  and 
the  person  insured,  notification  of 
Intent  to  cancel;  or 

(J)  Other  evidence  of  financial  re- 
sponsibility acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(S)  The  facility  to  which  the  Insur- 
ance applies  ceases  to  be  a  facility 
under  1 135.201(b). 

(d)  Termination  of  insurance  cover- 
age shall  not  affect  the  liability  of  the 
insurer  for  an  incident  occurring 
before  the  effective  date  of  termina- 
tion. 

(e)  Confirmation  of  insurance  may 
be  accepted  from  an  insurance  broker 
that  is  acceptable  to  the  P*und  Admin- 
istrator, subject  to  the  Fund  Adminis- 
trator's approval  of  the  individual  un- 
derwriters, in  lieu  of  their  signature 
on  an  applicaticm,  provided  the  confir- 
mation: 

(1)  States  the  insurance  covers  liabfl- 
Itles  under  the  Act; 

(2)  Sets  forth  the  limit  and  deduct- 
ible: 

(3)  Provided  for  direct  action  against 
the  individual  underwriters  to  the 
extent  of  their  contracts; 

(4)  Names  the  under^^rlters  and  per- 
centages of  the  limit  accepted  by  each; 

(5)  States  that  the  underwriters 
agree  to  give  prior  written  notice  of 
cancellation  or  change  to  the  Fund 
Administrator  as  required  in  para- 
graph (c)  of  this  section;  and 

(6)  States  that  the  notice  indicated 
in  paragraph  (eK5)  of  this  section  will 
not  affect  the  underwriter's  liability 
for  Incidents  occurring  before  the  ef- 
fective date  of  cancellation. 

f  135.209    Guaranty  as  eridcace. 

(a)  Oiiarantors  must— 

(1)  Agree  to  be  sued  directly,  within 
the  limits  the  giiaranty.  by  any  person 
for  claims  under  the  Act  against  the 
owner  or  operator,  and 

(2)  Designate  an  agent  in  the  United 
States  for  service  of  process. 

(b)  Guaranties  filed  as  evidence  of  fi- 
nancial responsibility  must  be  accom- 
panied by  the  same  proof  that  the 
Guarantor  Ls  financially  responsible  as 
this  subpart  would  require  of  the 
owner  or  operator.  i.e.  insurance, 
surety  bond.  self-Insurance,  or  other 
acceptable  methods. 

(c)  A  guaranty  as  evidence  of  finan- 
cial responsIbQlty  must  Indicate  the  ef- 
fective date  in  the  endorsement  on  the 
application  for  Certificate  of  Financial 
Responsibility,   and   must   remain   in 
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force  until  the  date  of  termination  in- 
dicated in  the  endorsement  or  until— 

(1)  30  days  after  mailing,  by  certified 
mall,  to  the  Fund  Administrator,  and 
the  person  guarantied,  notification  of 
intent  to  cancel;  or 

(2)  Other  evidence  of  financial  re- 
sponsibility acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  guaran- 
ty applies  ceases  to  be  a  facility  under 
f  135.301(b). 

(d)  Termination  of  the  guaranty 
shaU  not  affect  the  liability  of  the 
guarantor  for  an  Incident  occurring 
before  the  effective  date  of  termina- 
tion. 

flSS.21«    iMlemidty  as  evidence 

(a)  An  indemnitor  must — 

(1)  Agree  to  be  sued  directly,  within 
the  limits  of  the  contract  coverage,  by 
any  person  for  claims  imder  the  Act 
agidnst  the  owner  or  operator  to  the 
extent  of  the  indemnity  coverage;  and 

(2)  Designate  an  agent  in  the  United 
States  for  service  of  process. 

(b)  Indemnity  fUed  as  evidence  of  fi- 
nancial responsibility  must  be  accom- 
panied by  the  same  proof  of  the  in- 
demnitor's financial  responsibility  as 
this  subpart  would  require  of  the 
owner  or  operator,  i.e.  insurance, 
surety  bond,  self-insurance;  or  other 
acceptable  methods. 

(c)  An  indemnity  as  evidence  of  fi- 
nancial responsibility  must  indicate 
the  effective  date  in  the  endorsement 
on  the  application  for  Certificate  of 
Financial  Responsibility,  and  must 
remain  in  force  until  the  date  of  ter- 
mination Indicated  in  the  endorsement 
or  until— 

(1)  30  days  after  mailing,  by  certified 
mall,  to  the  Fund  Administrator,  and 
the  person  indemnified,  notification  of 
Intent  to  cancel;  or 

<2)  Other  evidence  of  financial  re- 
sponsibility acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  indem- 
nity applies  ceases  to  be  a  facility 
under  1 135.201(b). 

(d)  Termination  of  an  indemnity 
shaU  not  affect  the  liability  of  the  in- 
demnitor for  an  incident  occurring 
before  the  effective  date  of  termina- 
tion. 

S  135.21 1    Surety  bond  aa  evidence 

(a)  Each  surety  bond  fUed  with  the 
Fund  Administrator  as  evidence  of  fi- 
nancial responsibility  shall  be  issued 
by  a  bonding  company  that— 

(1)  Is  authorized  to  do  business  in 
the  United  SUtes; 

(2)  Is  licensed  to  do  business  in  the 
state  or  territory  in  which  the  bond  Ls 
executed; 

(3)  Is  certified  by  the  Department  of 
the  Treasury  with  respect  to  the  issu- 
ance of  Federal  bonds  in  the  penal 
sum  of  the  bond;  and 


(4)  Designates  an  agoit  in  the 
United  States  for  aervtoe  of  process. 

(b)  The  bonding  company  must 
agree  to  be  sued  directly,  within  the 
limits  of  the  surety  bond,  by  any 
person  for  claims  under  the  Act 
against  the  owner  or  operator. 

(c)  A  surety  bond  as  evidence  of  fi- 
nancial responsibility  must  indicate 
the  effective  date  in  the  endorsement 
on  the  application  for  Certificate  of 
Financial  Responsibility,  and  must 
remain  in  force  until  the  date  of  ter- 
mination indicated  in  the  endorsement 
or  until— 

(1)  30  days  after  mailing,  by  certified 
mail,  to  the  Fund  Administrator,  and 
the  person  bonded,  notification  of 
intent  to  cancel;  or 

(2)  Other  evidence  of  financial  re- 
sponsibility acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(8)  The  facility  to  which  the  surety 
bond  applies  ceases  to  be  a  facility 
under  J  135.301(b). 

(d)  Termination  of  the  surety  bond 
shaU  not  affect  the  liability  of  the 
surety  for  an  incident  oociirrlng  before 
the  effective  date  of  termination. 

S13&213    Qualification  as  Mir-inMirer. 

(a)  Qualification  for  self  insurance 
must  be  supported  by  a  copy  of  the 
self-insurer's  current  balance  sheet, 
income  statement,  and  statement  of 
changes  in  financial  position  that  are 
certified  by  an  independent  Certified 
Public  Accountant  and  must  be  accom- 
panied by  either— 

(1)  An  additional  statement  confirm- 
ing that  the  self-insurer's  current  U.8. 
assets,  including  those  of  consolidated 
subsidiaries  held  in  the  U.S.,  not  In- 
cluding pledged  assets  or  stock  not 
publicly  traded,  exceed  the  current 
U.8.  liabilities,  and  the  self-insurers 
net  worth  exceeds  the  amount  of  the 
requested  self -insurance;  or 

(2)  A  statement,  based  on  an  analy- 
sis of  the  self -insurer's  financial  posi- 
tion, which  shows  that  sufficient 
assets  or  caJsh  flow,  other  than  which 
might  be  damaged  as  a  result  of  a  pol- 
lution Incident,  are  available  which 
may  be  liquidated  to  provide  the  funds 
necessary  to  retire  a  claim  for  the 
amount  of  the  self -insurance  without 
placing  the  self-insurer  in  an  Insolvent 
position. 

(b)  The  statements  required  by  para- 
graphs (a)  (1)  and  (2)  of  this  section 
must  be  prepared  and  submitted  by 
the  involved  Certified  Public  Account- 
ant when  the  required  financial  state- 
ments are  prepared  in  consolidated 
form  and  the  liability  represents  less 
than  the  full  financial  backing  t)f  the 
consolidated  entity,  otherwise  they 
may  be  prepared  and  submitted  by  the 
Treasurer  or  equivalent  official. 

(c)  If  the  self-insurer  files  a  Securi- 
ties and  Exchange  Commission  Form 
lO-K  report,  a  copy  of  the  self-insur- 


er's most  recent  10-K  report  must  be 
fUed  with  the  Fund  Administrator 
within  120  dajrs  after  the  end  of  the 
fiscal  year  to  which  it  relates,  in  addi- 
tion to  filing  the  most  recent  10-K 
report  with  the  initial  application. 

(d)  Each  self-insurer  must  file  annu- 
ally with  the  Fund  Administrator, 
copies  of  documents  required  imder 
paragraph  (a)  of  this  section,  within 
120  days  after  the  close  of  the  self -in- 
surer's fiscal  accounting  period.  If  a 
self-insurer  files  a  10-K  report  with 
the  Fund  Administrator  under  para- 
graph (c)  of  this  section  which  con- 
tains some  of  the  financial  statements 
required  in  paragraph  (a),  a  separate 
filing  of  those  specific  statements  need 
not  be  made. 

I135J15    CerlificaUon. 

(a)  Applicants  shall— 

(1)  If  the  facility  is  in  existence 
before  September  17,  1979,  apply  for  a 
Certificate  of  f^inancial  Responsibility 
before  September  17. 1979. 

(2)  If  the  offshore  facility  is  not  in 
existence  on  September  17, 1979,  apply 
for  a  Certificate  of  Financial  Respon- 
sibility at  least  45  days  before  placing 
the  offshore  facility  into  operation  or 
coverage  becomes  effective. 

(3)  If  submitting  an  application  to 
Include  an  additional  facility  under 
previously  established  evidence  of  fi- 
nancial responsibility,  apply  for  a  Cer- 
tificate of  Financial  Responsibility  as 
early  as  possible  before  the  anticipat- 
ed date  of  desired  (Average. 

(b)  Each  application  for  a  Certificate 
of  Flnancisd  Responsibility  must  be 
made  on  a  Coast  Guard  prescribed  Ap- 
plication for  Certificate  of  Financial 
Responsibility  form,  available  from 
the  Fund  Administrator  or  any  Coast 
Guard  District  Office.  This  form  must 
be  submitted  for  each  facilitr.  howev- 
er, if  evidence  of  fiiuuicial  responsibili- 
ty has  t>een  previously  established  in 
an  amount  sufficient  to  meet  S  135.203 
(a),  no  additional  evidence  heed  be 
submitted  with  the  application. 

(c)  Each  application  form  submitted 
under  this  section  must  be  signed  by 
the  applicant.  A  written  statement 
proving  authority  to  sign  must  also  be 
submitted  where  the  signer  is  not  dis- 
closed as  an  individual  (sole  propri- 
etor) applicant,  a  partner  in  a  partner- 
ship applicant,  or  a  director  or  other 
officer  of  a  corporate  applicant. 

(d)  Financial  data  or  other  informa- 
tion submitted  under  this  section  that 
is  proprietary  in  nature,  or  constitutes 
a  trade  secret,  must  be  clearly  desig- 
nated as  such  to  insiu-e  confidential 
treatment  by  the  Fund  Administrator, 
under  5  U.S.C.  552,  the  Freedom  of  In- 
formation Act.  which  provides  for  ex- 
emption from  disclosure  of  trade 
secret  data. 

(e)  If  any  of  the  Information  submit- 
ted for  certification  is  determined  by 
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the  Fund  Administrator  to  be  insuffi- 
cient the  Fund  Adinlnlstrator  may  re- 
quire additional  information  before 
final  consideration  of  the  application. 

(f)  Certificates,  as  Issued,  are  to  be 
coitsidered  property  of  the  U.S.  Gov- 
ernment, are  not  to  be  altered  in  any 
manner,  and  must  be  surrendered  on 
demand  when  revoked  in  accordance 
with  S  135.223  of  this  subpart. 

(g)  Applicants  shall  obtain  a  Certifi- 
cate of  Financial  Responsibility  for 
each  facility. 

9  13&JZ19    Notification  of  changes  affecting 
certification. 

(a)  Each  owner,  operator,  or  guaran- 
tor of  an  offshore  facility  shall  within 
ten  days  notify  the  Fund  Administra- 
tor in  writing  when  any  changes  occur 
whlch  prevent  the  owner,  operator,  or 
guarantor,  from  meeting  the  obliga- 
tions for  which  a  Certificate  of  Finan- 
cial Responsibility  has  been  issued. 

(b)  Based  on  notice  of  a  change  in  fi- 
nancial capability  under  paragraph  (a) 
of  this  section,  the  Fund  Administra- 
tor may  revoke  a  Certificate  of  Finan- 
cial Responsibility. 

9  135.221    Reapplication  for  certification. 

(a)  If  a  Certificate  of  Financial  Re- 
sponsibility becomes  invalid  for  any 
reason,  an  application  for  a  new  certif- 
icate must  be  immediately  submitted 
to  the  Fund  Administrator  in  accord- 
ance with  9  135.204. 

9135.223    Certificates,   denial    or   reroca- 
tkm. 

(a)  A  certificate  may  be  denied  or  re- 
voked for  any  of  the  following  reasons: 

(1)  Making  any  willfully  false  state- 
ment to  the  Fund  Administrator  in 
connection  with  establishing  or  main- 
taining evidence  of  fiiumcial  responsi- 
bUity. 

(2)  Failure  of  an  applicant  or  certlfi- 
cant  to  establish  or  maintain  evidence 
of  financial  responsibility  as  required 
by  the  regulations  in  this  subpart. 

(3)  Failure  to  comply  with  or  re- 
spond to  Inquiries,  regulations,  or 
orders  of  the  Fund  Administrator  con- 
cerning establishing  or  maintaining 
evidence  of  financial  responsibility. 

(4)  Failure  to  timely  file  the  reports 
or  dociunents  required  by  9 135.213  (c) 
and  (d). 

(5)  Cancellation  or  termination  of 
any  insurance  policy,  surety  bond,  in- 
demnity, or  guaranty  Issued  under  this 
subpart  or  modification  thereto  which 
reduces  the  financial  capacity  of  the 
applicant  or  certlf  leant  to  meet  the  re- 
quirements of  this  subpart,  unless  sub- 
stitute evidence  of  financial  responsi- 
bility has  been  submitted  to  and  ac- 
cepted by  the  Fund  Administrator. 

(b)  Denial  or  revocation  of  a  certifi- 
cate shall  be  immediate  and  without 
prior  notice  in  a  case  where  the  appli- 
cant or  certif  leant— 
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(1)  Is  no  longer  the  owner  or  opera- 
tor of  the  offshore  facility  in  question; 

(2)  Fails  to  furnish  acceptable  evi- 
dence of  financial  resix>nslbility  in 
support  of  an  application,  or 

(3)  Permits  the  cancellation  or  ter- 
mination of  the  insurance  policy. 
surety  bond,  indemnity,  or  guaranty 
upon  which  the  continued  validity  of 
the  certificate  is  based. 

(c)  In  any  other  case,  before  the 
denial  or  revocation  of  a  certificate, 
the  Fund  Administrator  advises  the 
applicant  or  certiflcant,  in  writing,  of 
the  intention  to  deny  or  revoke  the 
certificate,  and  shall  state  the  reason 
therefor. 

(d)  If  the  reason  for  an  intended  rev- 
ocation is  failure  to  fUe  the  reports  or 
documents  required  by  9 135.213  (c) 
and  (d)  the  revocation  shall  be  effec- 
tive 10  days  after  the  date  of  receipt  of 
the  notice  of  intention  to  revoke, 
unless  the  certlficant  shall,  before  rev- 
ocation, submit  the  required  material 
or  demonstrate  that  the  required  ma- 
terial was  timely  filed. 

(e)  If  the  intended  denial  or  revoca- 
tion is  based  upon  one  of  the  reasons 
in  paragraphs  (a)(1)  or  (aK3)  of  this 
section,  the  applicant  or  certlficant 
may  request,  in  writing,  a  hearing  to 
show  that  the  applicant  or  certlficant 
is  in  compliance  with  this  subpart.  If 
the  applicant  or  certlficant  fails  to  file 
a  timely  request  for  a  hearing,  the 
denial  or  revocation  is  effective  10 
days  after  receipt  of  the  notice. 

(f)  If  a  request  for  a  hearing  under 
paragraph  (e)  of  this  section  is  re- 
ceived by  the  Fund  Administrator 
within  10  days  after  the  date  of  re- 
ceipt of  a  notice  of  intention  to  deny 
or  revoke,  the  Fund  Administrator 
grants  a  hearing  and  notifies  the  re- 
questing party  of  the  date,  time,  and 
location  of  the  hearing.  If  a  requesting 
party  faUs  to  enter  an  appearance  at 
the  scheduled  hearing,  or  In  lieu 
thereof  fails  to  submit  written  evi- 
dence for  the  consideration  of  the 
hearing  official,  denial  or  revocation  is 
effective  as  of  the  scheduled  date  and 
time  of  the  hearing,  unless  an  exten- 
sion of  time  is  granted  by  the  Fund 
Administrator  for  good  cause  shown. 

(g)  Hearings  under  this  section  are 
informal  and  are  conducted  by  an  offi- 
cial designated  by  the  Fund  Adminis- 
trator. The  official  conducting  the 
hearing  considers  all  relevant  material 
submitted  and  makes  recommenda- 
tions to  the  F^md  Administrator. 

(h)  The  Fund  Administrator's  deci- 
sion is  final  agency  action. 

Subpart  D — Notification  Dosignation 
and  Advertisomont 

91S5J«1    Purpose. 

(a)  This  subpart  prescribes  the  re- 
quirements concerning  notification  of 
pollution    Incidents,    source    deslgna- 
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Uon.   and   advertiaonent  of  designa- 
ttons. 

fUSJ(tt    DenniUon*. 

(a)  As  used  in  thJs  subpart— 

(1)  "Advertisement"  means  the  dis- 
semination of  information,  including 
methods  other  than  paid  ad\'ertise- 
ments,  that  advises  the  public  how  to 
contact  the  designated  source  of  pollu- 
tion or  the  Fund  to  Initiate  a  claim  for 
economic  loss. 

(2)  "Designated  source"  means  a 
vessel  or  offshore  facility  which  has 
been  designated  by  the  Commandant 
as  a  source  of  oil  pollution. 

(3)  "Occurrences  which  pose  an  im- 
minent threat  of  ofl  pollution"  means 
those  incidents  that  are  likely  to 
result  in  a  discharge  of  oil  and  include, 
but  are  not  limited  to:  vessel  collisions, 
grounding  or  stranding;  structural  fail- 
ure In  a  tank,  pipeline  or  other  oil 
handling  system;  fire,  explosion  or 
other  events  which  may  cause  struc- 
tural damage  to  a  vessel  or  offshore 
facility. 

NonncATioH 

S  135.395    Notification  procedures. 

(a)  The  person  in  charge  of  a  vessel 
or  offshore  facility  that  is  involved  in 
an  incident,  including  occurrences 
which  pose  an  imminent  threat  of  oil 
pollution  shall,  as  soon  as  that  person 
has  knowledge  of  the  incident,  imme- 
diately notify  by  telephone,  radio  tele- 
communication or  a  siinllar  rapid 
means  of  communication,  in  the  fol- 
lowing order  of  preference — 

(1)  (Within  or  offshore  of  the  48 
contiguous  States  only)  The  Duty  Of- 
ficer. National  Response  Center,  U.S. 
Coast  Guard.  400  Seventh  Street  SW.. 
Washington.  D.C.  20590.  toll  free  tele- 
phone number  800-424-8802;  or 

(2)  The  commanding  officer  or  su- 
pervisor of  any  Coast  Guard  Marine 
Safety  Office,  Captain  of  the  Poet 
Office,  Marine  Safety  Detachment  or 
Port  Safety  Detachment  in  the  vicini- 
ty of  the  incident;  or 

(3)  The  commanding  officer  or  offi- 
cer in  charge  of  any  other  Coast 
Guard  unit  in  the  vicinity  of  the  inci- 
dent; or 

(4)  The  Commander  of  any  Coast 
Guard  District 

(b)  Notification  given  in  accordance 
with  this  subpart  constitutes  fulfill- 
ment of  the  requirements  of  Subpart 
C  of  33  CFR  Part  153  concerning 
Notice  of  the  Discharge  of  OIL 

i  ISSJtT    Notification  contents. 

(a)  In  each  notification  provided 
under  { 13S.30S,  the  person  in  charge 
of  the  vessel  or  offshore  facility  in- 
volved in  the  incident  shall  provide  his 
or  her  name  and  telephone  number,  or 
radio  call  sign.  and.  to  the  extent 
known,  the— 
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(1)  Location,  date  and  time  ot  the  In- 
cident; 
(3)  Quantity  of  oil  involved; 

(3)  Cauae  of  the  Incident; 

(4)  Name  or  otho-  identification  of 
the  v>eaael  or  offshore  facility  involved; 

(5)  Sise  and  color  of  any  slick  or 
sheen  and  the  direction  of  movement; 

(6)  Observed  on  scene  weather  condi- 
tions, including  wind  speed  and  direc- 
tion, height  and  direction  of  seas,  and 
any  tidal  or  current  influence  present: 

(7)  Actions  taken  or  contemplated  to 
secure  the  source  or  contain  and 
remove  or  otherwise  control  the  dis- 
charged oil; 

(8)  Extent  of  any  injuries  or  other 
damages  Incurred  as  a  result  of  the  in- 
cident; 

(9)  Observed  damage  to  living  natu- 
ral resources;  and 

(10)  Any  other  information  deemed 
relevant  by  the  reporting  party  or  re- 
quested by  the  person  receiving  the 
notification. 

(b)  The  person  giving  notification  of 
an  incident  must  not  delay  notifica- 
tion to  gather  all  required  information 
and  must  provide  any  Information  not 
Immediately  available  when  it  becomes 
Icnown. 

Dbsighatioh 

S  135.309    Notice  of  Designation. 

(a)  Upon  learning  of  an  incident 
which  involves  oil  pollution,  the  Com- 
mandant designates,  where  possible, 
the  sotiroe  of  the  oil  pollution  and  so 
notifies  the  owner,  operator  and  any 
giuutmtor. 

(b)  Designation  is  made  by  a  written 
Notice  of  Designation  containing,  to 
the  extent  known: 

(1)  The  name  of  the  vessel  or  off- 
shore facility  being  designated  as  the 
source  of  oil  pollution; 

(2)  The  location,  date,  and  time  of 
the  inddeot; 

(3)  The  quantity  of  oil  involved; 

(4)  The  procedures  for  accepting  or 
denying  the  designation; 

(5)  The  initial  requirements  of  ad- 
vertising, if  any.  and 

(6)  The  name,  address  and  telephone 
nimiber  of  the  responsible  Federal  of- 
ficial to  whom  further  communication 
regarding  the  incident,  advertisement 
of  the  incident,  or  denial  of  designa- 
tion should  be  directed. 

9  135.311     Denial  of  designaUon. 

(a)  The  owner,  operator  or  giiaran- 
tor  of  a  designated  source  may  deny  a 
designation  within  five  days  after  re- 
ceipt of  a  written  Notice  of  Designa- 
tion. 

(b)  A  denial  of  designation  must  be 
in  writing  and— 

(1)  Identify  the  Notice  of  Designa- 
tion; and 

(2)  Be  submitted  to  the  official 
named  in  the  Notice  of  Designation. 


(c)  Failure  to  deny  a  designation 
does  not.  In  and  of  Itself,  constitute  ac- 
ceptance of  liability  under  the  Act  for 
losses  resulting  from  the  Incident  de- 
scribed in  the  NoUce  of  Designation. 

AovBsnsntKifT 

S  135.313    AdTcrtiacment  detcrminationa 

(a)  The  Commandant  shall  deter- 
mine whether  each  incident  has 
caused,  or  is  likely  to  cause,  economic 
loss  covered  by  sectk>n  303  (a)  of  the 
Act.  Where  such  loss  has  occurred  or 
is  likely  to  occur,  the  type,  scope,  and 
frequency  of  advertisement  required 
shall  be  determined  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  In  making  the  determination 
specified  in  paragraph  (a)  of  this  sec- 
tion, the  Commandant  considers— 

(1)  The  nature  and  extent  of  eco- 
nomic losses  that  have  occurred  or  are 
likely  to  occur; 

(2)  The  pergons  who  are  likely  to 
incur  economic  losses; 

(3)  the  geographical  area  that  is  or  is 
likely  to  be  affected; 

(4)  The  most  effective  method  of 
reasonably  notifjrlng  potentiad  claim- 
ants of  the  designation  and  procedures 
for  submitting  claims;  and 

(5)  Any  relevant  information  or  rec- 
cxnmendations  submitted  by  the 
owner,  operator  or  guarantor  of  the 
designated  source. 

(c)  The  Commandant  provides,  in 
writing,  the  specific  requirements  for 
advertising  for  each  pollution  incident 
to  the  designated  representatives  of 
the  owner,  operator,  or  guarantor. 

S  135.315    Types  of  sdrertisement 

(a)  Advertisement  required  by  this 
subpart  shall  be  made  by  one  or  more 
of  the  following  means: 

(1)  Paid  advertisement  in  a  newspa- 
per, or  newspapers,  having  general  cir- 
culation in  the  area  designated  by  the 
Commandant; 

(2)  A  public  service  announcement 
en  c(nnmercial  radio  and  television  sta- 
tions serving  the  area  designated  by 
the  (Commandant,  when  such  services 
are  available;  '  > 

(3)  Notice  posted  in  marinas,  marine 
supply  stores,  bait  and  tackle  shops 
and  other  appropriate  business  estab- 
lishments or  publk  facilities  in  the 
area  designated  by  the  Commandant; 

(4)  News  release  to  all  newspapers, 
radio  and  television  stations  serving 
the  area  designated  by  the  Comman- 
dant; and 

(5)  PublicatloD  In  the  Notice  to 
Mariners. 

S  135.317    Freqaency      sad      geographical 
scope  of  adyrtlaeient 

(a)  The  frequency  and  geographical 
coverage  of  advertisement  depends 
upon  tlie  droumstaaces  of  each  Inci- 


dent and  will  be  specified  by  the  Com- 
mandant. 

(b)  When  reqrrired.  the  substance  of 
the  reqxilred  advertisement  will  be 
published  In  at  least  four  successive 
editions  of  the  Local  Notice  to  Mari- 
ners. 

flSS.319    Content  of  adverttseiMiit 

(a)  Each  advertisement  required  by 
this  subpart  must  specify  the— 

(1)  Location,  date,  and  time  of  the 
incident; 

(2)  Geographical  area  affected,  as 
determined  by  the  Commandant; 

(3)  Quantity  of  oO  involved; 

(4)  Name  or  other  description  of  the 
source  designated  by  the  Comman- 
dant; 

(5)  Identity  of  the  owner,  operator 
or  guarantor  of  the  source; 

(6)  Name,  address,  telephone 
number,  office  hours  and  work  days  of 
the  person  or  persons  to  whom  claims 
are  to  be  presented  and  from  whom 
claim  information  can  be  obtained. 

Subpart  E — AccMt,  Denial,  and 
Dotontion 

8135.401  AcccM  to  Tcaacl  Certificates  of 
Financial  Responsibility. 

(a)  The  owner,  operator,  master  or 
agent  of  any  vessel  subject  to  the  Act 
shall,  upon  request  by  any  Coast 
Guard  officer  or  petty  officer,  permit 
access  to  the  vessel  arnl  produce  for 
examination  the  Ortificate  of  Finan- 
cial Responsibility. 

i  135.403  SaMtlona  for  failure  to  produce 
veaael  Certificates  of  Financial  Rcspoa- 
■ibUHy. 

(a)  The  Captain  of  the  Port  issues 
denial  or  detration  orders  to  the 
owner,  operator,  agent,  or  master  of 
any  vessel  that  cannot  show  upon  re- 
quest a  valid  Ortlfk^te  of  Financial 
Responsibility  issued  under  the  Act. 

(b)  A  denial  order  forbids  entry  of 
any  vessel  subject  to  the  Act  to  any 
port  or  place  tai  the  United  States  or 
to  the  navigable  waters  of  the  United 
States. 

(c)  A  detention  order  detains  any 
vessel  subject  to  the  Act  at  the  port  or 
place  In  the  United  States  from  which 
It  Is  about  to  depart  for  any  other  port 
or  place  in  the  United  States. 

(d)  The  Captain  of  the  Port  termi- 
nates a  denial  or  detention  order  when 
the  owner,  operator,  agent,  or  master 
of  a  vessel  furnishes  adequate  evi- 
dence that  the  certification  of  finan- 
cial responsibility  requirements  under 
the  Act  have  been  met. 

S  135.405    Appeal  prorMons. 

(a)  The  owner,  operator,  agent  or 
master  of  a  vessel  Issued  a  denial  or 
detention   order   under   this  subpart 
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may  petition  the  District  Commander 
In  any  manner  to  review  that  order. 

(b)  Upon  completion  of  review,  the 
District  Commander  affirms,  sets 
aside,  or  modifies  the  order. 

(c)  Unless  otherwise  determined  by 
the  District  Commander  a  denial  or 
detention  order  remains  in  effect 
pending  the  outcome  of  any  petition 
or  appeal  of  that  order. 

M)  The  District  Commander  acts  on 
all  petitions  or  appeals  within  10  days 
of  receipt. 

(e)  The  decision  of  the  District  Com- 
mander is  final  agency  action. 


PART    136— OFFSHORE    OIL 
nON       COMPENSATION 
CLAIMS  PROCEDURES 

POUU. 
FUND, 

Sec 

130.1 

136J 

130.5 

130.7 

Purpose. 
Information. 
Definitions. 
Foreign  (Haims. 

TmSLORSS 

130.101    Time  limitaUoo  OD  daims. 

Prxsehijumt 
130.103    Federally      authorized      removal 

130.105  Other  claims. 

1M.107  Preaentinc  datau  to  the  Fund. 

130.109  Referral  of  unsettled  claims. 
130.111  Form. 

130.113    Subrogation. 

Coirmr 

130.115  Proof. 

130.117  Evidence. 

130.110  Multiple  items  of  damage. 
130.131  Insurance. 

130.123    Other  comi>ensatioa. 
130.135    CosU  incident  to  claim  prepara- 
tion. 

Bmvatxm  um  Nones  to  CuuMAirr 

130.127    Payment. 
130.129    Denial  of  clatan. 


SuhpaTt  C    riocadwai  h 

iMJtmT  TO.  DasTaucnoH  or  oS  Loss  or  Uss 
orPaoraaTT 

130.201    Authorised  claimants. 

130.303    Proof. 

190  JOS    Compensation  allowed. 

Loss  or  laooMx  Ddb  to  laJxiaT  to.  ob  Db- 
STKOcnos  or.  Paomtrr  ot  Natdkal  Rs- 

SOURCES 

130.297    Authorized  claimants. 

130.209    Proof. 

180.211    Compensation  Allowed. 

Ihjvkt  to,  ob  Dbstboctuw  or.  Natubal 
RssouBcas 

130.213    Authorized  claimants. 

130.315    Proof. 

130.217    Compensation  allowed. 

Loss  or  UsB  or  Nannuu.  RasotmcBS 

130.219    Authorized  claimants. 

130.221    Proof. 

130.233    Compensation  allowed. 


16873 

CLBAiror  Costs 

130.325    Authorised  claimants. 

130.227    Proof. 

130.239    Compensation  allowed. 

Loss  or  Tax  RcvsaxTS  Dub  to  Ibjubt  zo 

PBOrSBTT 

130.231    Authorized  claimants. 

130.233    Proof. 

130.236    Compensation  allowed. 

Suhpart  P— AdwW»trot»v  RavtMr  •«  CMbh 

130.301    OeneraL 

130.303    InltlatioD  of  administrative  review. 
130.305    Procedure. 
130.807    Subpenas. 

130.809    Review  of  Adrnfadstratire  detennl- 
nation. 

Authobttt:  Title  m.  Pub.  L.  96-372.  92 
Stat.  070  (43  U.ac.  1811  et  seq.r.  49  (^FR 
1.40. 

Subpart  A— IntreducHoM 

S13S-1    Purpose.  ' 

(a)  This  part  prescribes  uniform  pro- 
cedures and  standards  for  the  settle- 
ment of  claims  against  the  Offshore 
Oil  Pollution  Oimpensation  Fund  (the 
Fund)  fcM-  economic  loss.  Inchiding  re- 
moval costs,  resulting  from  or  arising 
out  of  oil  pollution  from  certain  Outer 
Continental  Shelf  activities  as  author- 
ized by  and  in  accordance  with  Title 
III  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (Pub. 
L.  95-372;  43  UJB.C.  181I-I824). 

S  135.3    Information. 

<a)  Any  person  who  desires  to  file  a 
dalm  against  the  Fund  may  obtain  in- 
formation from  the  Administrator. 
Offshore  Oil  Pollution  Compensation 
Fund,  U.S.  Coast  Guard  Headquarters 
(G-W/73),  400  Seventh  Street  SW., 
Washington,  D.C.  2(»590. 

§190.5    DcflnhioM. 

(a)  As  used  in  this  part,  the  follow- 
ing terms  shall  have  the  same  mean- 
ing as  defined  in  section  301  of  Title 
ni  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (Pub. 
L.  95-372):  "clahns":  "cleanup  costs"; 
"damages";  **fore4gn  claimant"; 
"Fund";  "guarantor";  "incident";  "off- 
shore facility";  "oU  poUution";  "<«)era- 
tor";  "owner";  "perwn";  "property"; 
"removal  costs";  "State";  "United 
SUtes":  "United  States  claimant";  and 
"vessel". 

(b)  As  used  In  tills  part^ 

(1)  "Act",  means  Title  HI  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  95-372. 
43  U.S.C.  1811-1824).  entitled  "Off- 
shore Oil  Spill  PoUution  Fund". 

(2)  "Administrative  Law  Judge- 
means  any  person  designated  by  the 
Commandant  under  5  U.S.C.  3105  and 
assigned  to  hear  and  resolve  disputed 
claims  In  accordance  with  section  K)7 
tl]  of  the  Act 
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(3)  "Commandant"  means  the  Com- 
mandant of  the  Coast  Guard  or  that 
person's  authorized  representative. 

(4)  "Fund  Administrator"  means  the 
person  to  whom  the  authority  and 
functions  of  the  Commandant  as  ad- 
ministrator of  the  Fund  are  delegrated. 

(5)  "Fund  Claims  Adjuster"  means  a 
person  authorized  to  receive,  review, 
adjust,  and  pay  claims  on  behalf  of 
the  Fund. 

(6)  "Natural  resources"  means  land, 
fish,  wildlife,  biota,  air,  water,  and 
other  such  resources  belonging  to, 
managed  by.  held  in  trust  by.  apper- 
taining to  or  otherwise  controlled  by 
the  United  States  (including  the  re- 
sources of  the  fishery  conservation 
zone  established  by  the  Fishery  Con- 
servation and  Management  Act  of 
1976).  any  state  or  local  government, 
or  any  foreign  government. 

(7)  "Oil"  means  petroleum,  including 
crude  oil  or  any  fraction  or  residue 
therefrom  and  natural  gas  condensate, 
except  that  the  term  does  not  Include 
natural  gas. 

(8)  "Outer  Continental  Shelf"  means 
"outer  Continental  Shelf"  as  defined 
in  section  2(a)  of  the  Outer  Continen- 
tal Shelf  Lands  Act  (43  U.S.C. 
1331(a)). 

(9)  "Panel"  means  a  three  member 
panel  appointed  by  the  Secretary  of 
Transportation  in  accordance  with  sec- 
tion 307(h)  of  the  Act. 

9  136.7    Foreign  claims. 

(a)  Claims  may  be  presented  by  for- 
eign claimants  for  economic  loss, 
except  for  loss  of  tax  revenues,  to  the 
same  extent  that  compensation  for 
economic  loss  may  t>e  claimed  by  any 
United  States  claimant  when  the  con- 
ditions of  section  303(bK6)  of  the  Act 
are  met. 

(b)  Foreign  claims  must  be  submit- 
ted in  accordance  with  the  regulations 
of  this  part  and  any  additional  instruc- 
tions of  the  Fund  Administrator. 

(c)  Before  any  foreign  claim  may  be 
paid,  the  Fund  Administrator  certifies 
that  the  foreign  claim  is  appropriate 
for  consideration  by  the  Fund. 
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S  136:101    Time  limitation  on  claims. 

(a)  A  claim  will  not  be  considered  by 
the  Fund  unless  presented,  in  writing. 
to  the  Fund  within  three  years  of  dis- 
covery of  the  economic  loss  for  which 
compensation  Is  sought  or  within  six 
years  of  the  date  of  the  incident  which 
resulted  in  the  loss,  whichever  is  earli- 
er. 

(b)  When  necessary  to  meet  this  sec- 
tion, a  claim  may  be  presented  to  the 
Fund  even  though  the  claim  has  t>een 
presented  to  and  is  under  considera- 
tion by  the  owner,  operator,  or  guar- 
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antor  of  a  designated  source,  or  other 
person. 

(c)  A  claim  is  presented  on  the  date 
the  claim  is  actually  received  by  a 
Fund  Claims  Adjiister  or  Fund  Admin- 
istrator. 

Prescnthknt 

S  136.103    Federally     authorized     removal 
costs. 

(ji)  Claims  for  federally  authorized 
removal  costs  incurred  under  subsec- 
tion (c),  (d),  or  (1)  of  section  311  of  the 
Federal  Water  Pollution  Control  Act, 
and  section  5  of  the  Intervention  on 
the  High  Seas  Act  must  be  presented 
to  the  fund  established  by  section 
311(k)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1261-1378)  in 
accordance  with  the  regulations  of 
Subpart  D  of  33  CFR,  Part  153. 

§  136.105    Other  claims. 

(a)  If  the  source  of  pollution  is 
known,  claims  must  be  presented  to 
the  owner,  operator,  or  guarantor  of 
the  source,  except  where  the  Fund  Ad- 
ministrator has  advertised  or  other- 
wise notified  claimants  and  potential 
claimants  that  the  claims  may  t>e  pre- 
sented to  the  Fund. 

(b)  A  claim  presented  to  the  owner, 
operator,  or  guarantor  of  the  source  of 
pollution  which  is  dented  for  any 
reason  or  not  settled  by  payment 
within  sixty  days  may  t>e  presented  to 
the  Fund. 

(c)  A  claim  may  be  presented  to  the 
Fund  when  the  source  of  pollution  is 
not  known. 

9  136.107    Presenting  claims  to  the  Fund. 

(a)  A  claimant  must  present  a  claim 
to  the  P^lnd  by  making  the  claim  per- 
sonally at,  or  by  delivering  or  mailing 
the  claim  directly  to  the  Fund  Claims 
Adjuster,  if  known.  If  the  Fund  Claims 
Adjuster  is  not  known,  the  claim  may 
be  submitted  to  the  Fund  Administra- 
tor who  will  forward  it  to  the  appro- 
priate adjuster. 

9  136.109    Referral  of  unsettled  claims. 

(a)  A  claimant  may  present  any 
claim  not  satisfied  under  9  138.105(b) 
by  requesting  the  owner,  operator,  or 
guarantor  to  whom  the  claim  has  Iwen 
presented  to  refer  the  claim  to  the 
Fxmd. 

(b)  The  owner,  operator,  or  guaran- 
tor shall,  within  seven  days  of  receiv- 
ing a  request  under  paragraph  (a)  of 
this  section,  forward  the  entire  claim 
file  directly  to  the  Fund  Claims  Ad- 
juster specified  by  the  Fund  Adminis- 
trator. 

9136.111    Form. 

(a)  A  claim  must  be  in  writing  and 
Include  the  amount  claimed. 

(b)  Whenever  practicable,  a  claimant 
should  submit  a  claim  in  the  format 


specified  and  on  the  forms  provided  by 
the  Fund  Claims  Adjuster. 

(c)  Each  claim  must  be  signed  In  ink 
by  the  claimant  or  an  authorized 
agent  or  legal  representative  of  the 
claimant. 

(d)  A  claim  presented  by  an  agent  or 
legal  representative  must  be  presented 
in  the  name  of  the  claimant,  showing 
the  title  or  legal  capacity  of  the  agent 
or  representative. 

9136.113    Subrogation. 

(a)  The  claims  of  subrogor  (insured) 
and  subrogee  (insurer)  for  damages 
arising  out  of  the  same  incident  consti- 
tute a  single  claim. 

(b)  A  subrogor  and  subrogee  may  file 
a  claim  Jointly  or  individually.  If  a 
Joint  claim  is  made,  it  must  t>e  signed 
by  all  parties  In  interest. 

(c)  A  fully  subrogated  claim  Is  pay- 
able only  to  the  subrogee. 

(d)  A  subrogee  must  support  a  claim 
In  the  same  manner  as  any  other 
claimant. 

COlfTENTS 

9136.115    Proof. 

(a)  A  claimant  seeking  damages  must 
establish— 

(1)  The  nature  and  extent  of  eco- 
nomic loss  incurred: 

(2)  When  and  how  the  economic  loss 
was  incurred: 

(3)  That  the  cause  of  the  economic 
loss  was  oil  pollution: 

(4)  That  the  source  of  the  oil  pollu- 
tion was  an  offshore  facility  or  vessel: 
and 

(5)  The  actions  taken  to  avoid  or 
minimize  the  effects  of  the  oil  pollu- 
tion. 

(b)  A  claimant  seeking  cleanup  costs 
must  establish  that  the  cleanup  costs 
incurred  were  the  consequence  of  or  in 
response  to  an  incident. 

9136.117    Evidence 

(a)  A  claimant  must  submit  evidence 
in  support  of  each  claim. 

(b)  A  sworn  statement  of  the  claim- 
ant may  t>e  accepted  when  other  evi- 
dence is  not  available. 

9  136.119    Multiple  items  of  damage. 

(a)  A  claimant  must  include  all 
known  losses  arising  out  of  a  single  in- 
cident or  from  the  same  oil  pollution 
when  submitting  a  claim. 

(b)  Each  separate  type  of  loss  (as  de- 
scribed in  Subpart  C  of  this  part)  must 
t>e  separately  listed. 

(c)  In  the  discretion  of  the  Fund  Ad- 
ministrator each  separate  type  of  loss 
may  t>e  treated  separately  for  settle- 
ment purposes. 

9136.121    Insurance 

(a)  A  claimant  must  provide  the  fol- 
lowing information  concerning  any  in- 
surance owned  by  the  claimant  which 


may  cover  the  loss  for  which  compen- 
sation is  claimed.  f 

(1)  The  names  and  addresses  of  in- 
surers: 

(2)  The  kind  and  amount  of  cover- 
age: 

(3)  The  policy  number. 

(4)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insurer,  and  if  so. 
the  amount  of  the  claim  and  the  name 
of  the  insurer,  and 

(5)  Whether  any  insiirer  has  paid 
the  claim  in  full  or  in  part,  or  has  indi- 
cated whether  or  not  payment  will  be 
made. 

i  136.123    Other  compensation. 

(a)  A  claimant  must  Include  with 
each  claim  an  accounting,  including 
source  and  value,  of  all  other  compen- 
sation received  as  a  consequence  of  the 
Incident  out  of  which  the  claim  arises 
including,  but  not  limited  to,  mone- 
tary payments,  goods  or  services,  or 
other  benefits. 

i  136.125    Costs  Incident  to  claim  prepara- 
tion. 

(a)  Costs  necessarily  incurred  in  the 
preparation  of  a  claim  may  be  Includ- 
ed in  the  claim. 

(b)  Compensation  may  be  allowed 
for  reasonable,  necessary,  costs  of 
claim  preparation. 

SKTTLEICKIfT  AMD  NOTICK  TO  ClAIMAin 

1136.127    Payment 

(a)  Payment  is  made  as  soon  as  pos- 
sible when  a  claim  is  approved  in  full 
or  an  offer  of  settlement  is  accepted. 

(b)  Whenever  a  claim  is  not  ap- 
proved In  full,  the  claimant  is  notified 
in  writing  of  the  settlement  offer.  Ac- 
ceptance of  the  settlement  offer  must 
be  in  writing. 

(c)  The  acceptance  of  an  offer  in  set- 
tlement is  final  and  conclusive  for  all 
purposes  and,  upon  payment,  consti- 
tutes a  release  of  the  Fund  for  the 
claim. 

(d)  FaOure  to  accept  an  offer  of  set- 
tlement within  thirty  Hays  constitutes 
rejection  of  the  offer. 

SISC129   Denial  of  daim. 

(a)  A  claimant  will  be  notified  in 
writing  whenever  a  claim  against  the 
Fund  is  denied,  including  when  denial 
results  from  rejection,  by  the  claim- 
ant, of  an  offer  of  settlement. 

(b)  The  notification  of  paragraph  (a) 
of  this  section  Includes  a  statement  of 
the  claimants  right  to  further  review 
of  the  claim. 

(c)  A  claimant  may  consider  a  claim 
not  settled  within  sixty  days  of  receipt 
by  a  Fund  Claims  Adjuster  as  being 
denied  for  purposes  of  administrative 
review. 
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Subpart  C — Prec*diir*s  for  Particulor 
Lefts*t 

IHJURT  TO.  DsSTKUCnON  OF  OE  LOSS  OF 

Uss  or  Propertt 

S  136.201    Authorized  claimants. 

(a)  A  claim  for  injury  to  or  destruc- 
tion of  real  or  personal  property, 
which  may  Include  loss  of  use  of  the 
property,  or  a  claim  for  loss  of  use  of 
real  or  personal  property  which  is  not 
damaged,  may  be  presented  by  any 
person  either  ovming  or  leasing  the 
property. 

9136.203    Proof. 

(a)  A  claimant  must  establish  an 
ownership,  rental,  or  leasehold  inter- 
est In  the  property. 

(b)  For  each  claim  for  injury  to,  or 
destruction  of.  property  the  claimant 
must  establish— 

(1)  That  the  property  was  injxired  or 
destroyed; 

(2)  The  x»st  of  repair  or  replace- 
ment: and 

(3)  The  value  of  the  property  both 
before  and  after  injury  occutred,  if 
the  cost  of  repairs  exceeds  replace- 
ment cost. 

(c)  For  each  claim  for  loss  of  use  of 
property,  the  claimant  must  estab- 
lish— 

(1)  That  the  property  was  not  availa- 
ble for  use; 

(2)  Whether  or  not  substitute  prop- 
erty was  available  and  utilized,  and 
the  costs  thereof:  and 

(3)  The  economic  loss  incurred  as  a 
result  of  the  loss  of  use  of  the  proper- 
ty. 

{ 136.205    Compensation  allowed. 

(a)  The  measure  of  damages  for  in- 
jured property  Is  the  actual  or  esti- 
mated net  cost  of  repairs  necessary  to 
restore  the  property  to  substantially 
the  condition  which  existed  immedi- 
ately before  injxiry. 

(b)  If  the  actual  or  estimated  net 
cost  of  repairs  exceeds  the  value  of  the 
property  immediately  before  injury 
less  the  value  immediately  after 
Injury,  the  measure  of  damages  is  the 
value  of  the  property  immediately 
before  injury  less  the  value  immedi- 
ately after  injury. 

(c)  Compensation  for  loss  of  use  of 
property  may  be  allowed  for  reason- 
able costs,  actually  incurred,  for  use  of 
substitute  property  or,  if  substitute 
property  was  not  reasonably  available, 
for  the  amount  of  the  net  economic 
loss  which  resulted  from  not  having 
use  of  the  property.  When  substitute 
property  was  reasonably  available,  but 
not  used,  compensation  for  loas  of  use 
Is  not  payable. 
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Loss  OP  IKCOKK  Dtnc  to  Ihjukt  to.  ok 
Destructioh  or,  Propehty  or  Natu- 
ral Rcsouhces 

9  136.207    Authorized  claimants. 

(a)  A  claim  for  loss  of  profits  or  im- 
pairment of  earning  capacity  due  to 
injury  to.  or  destruction  of.  real  or 
personal  property  or  natural  resources 
may  be  presented  by  any  person  deriv- 
ing at  least  25  per  cent  of  his  or  her 
annual  Income  from  activities  which 
utilize,  or  are  related  to  the  utUization 
of,  the  property  or  natural  resource. 

(b)  A  person  who  either  owns  or 
leases  property  which  is  injured  or  de- 
stroyed is  not  a  proper  claimant  under 
paragraph  (a)  of  this  section.  That 
person  should  claim  under  9  136.201. 

(c)  A  person  who  uses  natural  re- 
sources directly  is  not  a  proper  claim- 
ant under  paragraph  (a)  of  this  sec- 
tion. That  person  should  claim  under 
9  136.219. 

9136.209    Proof. 

(a)  The  claimant  must  establish— 

(1)  That  property  or  nat\iral  re- 
sources have  been  injured  or  de- 
stroyed; 

(2)  That  25  per  cent  of  the  claim- 
ai^t's  income,  on  an  annual  basis,  is  de- 
rived from  activities  which  utilize,  or 
are  related  to  the  utilization  of.  the  in- 
jured or  destroyed  property  or  natural 
resources: 

(3)  That  the  claimant's  income  from 
these  activities  was  reduced  as  a  conse- 
quence of  injury  or  destruction  of  the 
property  or  natural  resources;  and 

(4)  Whether  or  not  substitute  em- 
ployment, or  business,  was  available 
and  undertaken  and.  if  so,  the  amount 
of  Income  received. 

§136.211    Compensation  allowed. 

(a)  Compensation  Is  limited  to  the 
reduction  or  loss  of  earnings  or  profits 
suffered  but  is  not  allowed  for  lost  em- 
ployment or  business  when  appropri- 
ate substitute  employment  or  business 
was  available  but  not  undertaken. 

(b)  If  substitute  employment  or  busi- 
ness was  undertaken,  any  resulting  re- 
duction in  earnings  pr  profits  may  be 
allowed. 

iMjtntT  TO,  OR  DxsTRUcnoir  or. 
NATtnuo.  Rksourcis 

9136.213    Authorized  claimants. 

(a)  A  claim  for  injury  to.  or  destruc- 
tion of.  natural  resources  may  be  pre- 
sented by— 

(DA  Federal  agency  designated  by 
the  President,  as  trustee,  for  those 
natural  resources  over  which  the 
United  States  has  sovereign  rights  or 
exercises  exclusive  management  au- 
thority; or 

<2)  Any  State,  for  natural  resources 
within  the  boimdary  of  the  State  be- 
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longing  to,  managed  by,  controlled  by. 
or  appertaining  to  the  State. 

fl3<^15    Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  and  qinmtity 
of  the  natural  resource  for  which  com- 
pensation is  claimed; 

(2)  The  nature  and  extent  of  the 
injury  to  the  natural  resource: 

(3)  The  cost  to  restore  or  replace  tbe 
natural  resource;  and 

(4)  Any  economic  loss  relating  to  the 
natural  resource  which  would  not  be 
recovered  by  replacement  or  restora- 
tion. 

i  IM^lT    CompcBMtioii  allowed. 

(a)  The  amount  of  compensation  Is 
based  on— 

(1)  The  cost  to  restore,  rehabilitate, 
or  acquire  the  equivalent  of  the  natu- 
ral resource;  and 

(2)  Any  additional  associated  eco- 
nomic loss  actually  suffered. 

Loss  or  UsK  or  Natxxbal  Rcsouiicbs 

§  I3C.219    Authorized  claimants. 

(a)  A  claim  for  loss  of  use  of  natural 
resources  may  be  presented  by  any 
person  who  incurs  economic  loss  as  a 
result  of  not  being  able  to  directly  use 
any  natural  resource. 

9136.221     Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  of  the  natural 
resource  for  which  compensation  for 
loss  of  use  is  claimed; 

(2)  The  activity  which  the  loss  of  use 
of  the  natural  resource  prevented  or 
affected; 

(3)  An  explanation  of  how  the  use  of 
the  natural  resource  was  affected; 

(4)  Alternatives  to  the  activity  and 
whether  or  not  utilized,  and  if  so.  how. 
and  with  what  result;  and 

ii)  The  economic  loss  suffered. 

§  13&223    Compensation  allowed. 

(a)  The  amount  of  compensation  al- 
lowed is  the  net  economic  loss  in- 
curred except  that  compensation  is 
not  allowed  to  the  extent  that  reason- 
able alternatives  to  the  affected  activi- 
ty were  available  but  not  utilized. 

Clbaivup  Costs 

§136.225    AadMrtacd  daimmts. 

(a)  A  claim  for  cleanup  costs  may  be 
presented  l»y  any  person. 

9136J27     Praof. 

(a)  A  claimant  must  establish— 

(1)  The  actions  taken  to  prevent, 
minimize,  or  mitigate  oil  pollution; 

(2)  The  costs  and  other  economic 
loss  incurred  as  a  result  of  these  ac- 
tions; and 

(3)  Why  the  actions  were  taken. 


ttHES  AND  lEOUlATIONS 

f  196^229    CoHiyeiwaHOTi  allowed. 

(a)  The  amount  of  compensation  al- 
lowed is  the  total  of  reasonable  costs 
and  other  economic  loss  incurred. 

(b)  Except  for  action  taken  with  re- 
spect to  property  owned.  leased,  or 
otherwise  subject  to  the  supervision, 
management,  or  use  of  the  claimant, 
voluntary  actions  wiU  not  ordinarily 
be  compensated. 

Loss  or  Tax  Ravcwui  Dux  to  In jvar 

TOPlOPBtTT 

1 136.231     Authorized  claimants. 

(a)  A  claim  for  loss  of  tax  revenue 
may  be  presented  on  behalf  of  the 
United  SUtes.  or  any  SUte  or  political 
subdivision  thereof  with  authority  to 
assess  and  collect  taxes,  by  the  official 
charged  with  the  responsibility  and 
authority  for  collecting  these  taxes. 

9136.233    Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  and  descrip- 
tion of  the  tax  for  which  compensa- 
tion- is  claimed,  including  authority 
and  regulations,  property  affected, 
method  of  assessment,  rate,  and 
method  and  dates  of  collection; 

(2)  That  a  consequence  of  the  oU 
pollution  was  a  reduction  in  tax  reve- 
nue; 

(3)  The  total  tax  assessment  or  tax 
revenue  collected  for  the  tax  period 
before  Injury  occurred;  and 

(4)  The  net  loss  of  revenue. 

9  136.235    Compensation  allowed. 

(a)  The  amount  of  compensation  al- 
lowed is  the  total  tax  revenue  actually 
lost  during  the  one  year  period  follow- 
ing the  oil  pollution  incident. 

Subport  D — Adminittrotiv*  R«vi«w  of 
Claims 

9 136^01     GeneraL 

(a)  Administrative  review  of  the 
denial  of  a  claim  is  either  by  panel  or 
administrative  law  judge  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  554).  section  307  of  the  Act, 
and  these  regulations. 

9136.303    Initiation      of      AdministntiTe 
review. 

(a)  A  claimant  must  Initiate  review 
of  a  claim  by  written  notice,  within  30 
days  of  the  denial  of  a  claim,  to  the 
Fund  Administrator,  for  forwarding  to 
the  Commandant. 

(b)  Upon  receipt  of  a  request  for 
review  of  a  claim  the  Commandant 
refers  the  claim  to  an  administrative 
law  judge  or  recommends  to  the  Secre- 
tary of  Transportation  that  the  claim 
be  referred  to  a  panel.  If  the  Secretary 
does  not  refer  the  claim  to  a  panel,  the 
claim  is  returned  to  the  Commandant 
for  referral  to  an  administrative  law 
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Judge.  The  Commandant  notifies  the 
claimant  of  the  action  taken. 

(c)  The  Fund  Administrator  may  re- 
consider any  claim  at  any  time  before 
a  claim  is  referred  to  an  administrative 
law  Judge  or  panel. 

9136J65    ProccdnNS. 

(a)  The  administrative  law  jud^.  or 
preirtdloc  officer  of  a  panel,  is  respon- 
sible for  all  proceedings  for  review  of  a 
claim  and.  may— 

(1)  Administer  oaths  and  affirma- 
tionr. 

(2)  Issue  subpenas; 

(3)  Adopt  procedures  for  the  submis- 
sion of  evidence; 

(4)  Rule  on  offers  of  proof  and  re- 
ceive evidence; 

(5)  Dispose  of  procedural  requests 
and  similar  matters;  and 

(6)  Convene,  recess,  reconvene,  ad- 
journ, and  otherwise  regulate  the 
hearing. 

(b)  An  informal,  preliminary  confer- 
ence is  held,  in  advance  of  the  hearing, 
presided  over  by  the  administrative 
law  Judge,  or  presiding  officer,  to 
narrow  the  Issues  and  otiieruise  dis- 
cuss the  specific  matters  in  dispute. 

(c)  A  verbatim  record  is  made  of  the 
hearing.  A  transcript  is  not  prepared 
unless  either  an  appeal  is  taken  or  the 
administrative  law  judge,  or  presiding 
officer,  specifically  so  orders.  If  a  tran- 
script is  either  required  or  desired  for 
further  review  of  the  claim  the  moving 
party  must  order  and  pay  for  the  origi- 
nal transcript  for  use  by  the  reviewer. 
The  parties  are  responsible  for  oblaln«^- 
ing  copies  of  the  transcript  for  their 
own  use. 

(d)  Ttie  administrative  law  Judge,  or 
panel,  promptly  renders  a  decision  fdi- 
lowlng  the  close  of  tbe  proceedings. 

(e)  The  decision  of  the  administra- 
tive law  Judge,  or  panel,  constitutes 
final  agency  action,  unless,  within  30 
days  of  the  decision,  review  under 
9  136.309  has  been  directed. 

9136.3f7    Snbpen— , 

(a)  The  administrative  law  Judge,  or 
presiding  officer^  may  issue  subpenas 
for  the  attendance  and  the  giving  of 
testimony  by  witnesses  or  for  the  pro- 
duction of  any  relevant  evidence 
either  upon  motion  by  the  administra- 
tive law  Judge,  or  presiding  officer,  or 
upon  request  of  either  the  claimant  or 
Fund. 

(b)  Each  subpena  bears  the  name 
"Offshore  OU  Pollution  Compensation 
Fund"  and  the  name  and  address  of 
the  issuing  administrative  law  Judge  or 
presiding  officer  and  commands  the 
person  to  whom  it  is  directed  to  testify 
at  a  specified  time  and  place  or  to  pro- 
duce at  a  specified  time  and  place 
books,  papers,  dociunents.  or  any 
other  evidence  described  in  the  sub- 
pena with  the  particularity  necessary 
to  identify  what  is  desired. 


(c)  Service  of  a  subpena  shall  be  by 
personal  service,  or  by  certified  mail 
with  return  receipt  to  be  signed  by  the 
addressee  only.  Proof  of  service,  or  an 
explanation  of  the  lack  of  service, 
shall  consist  of  appropriate  endorse- 
ment upon  a  copy  of  the  subpena,  and 
shall  be  delivered  to  the  administra- 
tive law  Judge,  or  presiding  officer. 

(d)  The  person  to  whom  a  subpena  is 
directed  may  apply  to  the  administra- 
tive law  judge,  or  presiding  officer,  in 
writing,  to  request  that  the  subpena 
be  quashed  or  modified.  The  adminis- 
trative law  Judge,  or  presiding  officer, 
promptly  considers  and  rules  on  the 
request.  The  request  must  be  made  at 
least  five  dajrs  before  appearance  is  re- 
quired or  docimients  must  be  pro- 
duced. 

(e)  Subpenaed  witnesses  are  entitled 
to  the  same  fees  and  mileage  allow- 
ance as  witnesses  subpenaed  by  Dis- 
trict Courts  of  the  United  States. 
These  witness  expenses  are  reimburs- 
able by  the  Fund,  to  be  paid  by  the 
Fund  Administrator,  if  and  when  certi- 
fied by  the  administrative  law  Judge, 
or  presiding  officer,  as  costs  necessary 
to  settle  claims  against  the  fiuid. 

(f)  If  the  administrative  law  Judge, 
or  presiding  officer,  rules  that  good 
cause  has  been  shown  for  seeking  Judi- 
cial enforcement  of  a  subpena,  the 
ruling  is  referred  to  the  United  States 
District  Court  for  enforcement. 


S  136.309    Bcriew  of  administrative  detcr^ 
■dnation. 

(a)  Either  the  claimant  or  the  Fund 
may  petition  the  Secretary  of  Trans- 
portation, in  the  case  of  administra- 
tive review  by  panel,  or  the  Comman- 
dant, in  the  case  of  administrative 
review  by  administrative  law  Judge,  for 
further  review.  Review  is  granted  at 
the  discretion  of  the  Secretary  or 
Commandant,  as  appropriate. 

(b)  A  petition  under  paragraph  (a)  of 
this  section  must- 
CD  Be  in  writing; 

(2)  Be  made  within  15  days  of  the 
decision  of  the  administrative  body; 
and 

(3)  Specify  the  issues  in  dispute  and 
the  basis  for  the  appeal. 

(c)  Either  the  Secretary  of  Transpor- 
tation, for  a  claim  reviewed  by  a  panel, 
or  the  Commandant,  for  a  claim  re- 
viewed by  an  administrative  law  Judge, 
may,  on  their  own  initiative,  review 
the  decision  of  the  administrative 
body. 

Effective  date:  These  regulations  are 
effective  on  March  17, 1979. 

Dated:  Alarch  14. 1979. 

J.  B.  Hates, 
Admiral,  U.S.  Coast  Otmnf 
Commandant 

[FR  Doc.  79-82SS  FQed  3-16-79;  8:46  am] 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  Information  may  l>e  directed  to  the  following  numt)er8.  General  inquiries  may  t>e 
made  by  dialing  202-523-5240. 


FEDERAL  REGISTER.  Daity  Issue: 

Subscription  orders  (GPO) 

Subscription  problems  (GPO) ^ 

"Dial  -  a  -  Fteg"  (recorded  sunv 
mary  of  fiighligtited  documents 
appearing  In  next  day's  issue). 

Washington,  D.C 

Chicago,  III 

Los  Angeles,  Calif 

Scheduling     of     documents     for 

publication. 
Ptx>to  copies  of  documents  appear- 
ing in  the  Federal  Register. 

Corrections 

F>ublic  Inspection  Desk 

Finding  Aids , 

Public  Briefings:  "How  To  Use  the 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 

Finding  Aids 


202-783-3238 
202-275-3054 


202-523-5022 
312-663-0884 
213-688-6694 
202-523-3187 

523-5240 

523-5237 
523-5215 
523-5227 
523-5235 

523-3419 
523-3517 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Oders  and  Proclama- 
tions. 

Weeltly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents 

hvtoy 

PUBLIC  LAWS: 

Put>lic  Law  numbers  arxi  dates 


Slip  Law  orders  (GPO) 
US.  Statutes  at  Large.. 
IrxJex 


U.S.  Government  Manual 

Automation 

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5266 
523-5282 
275-3030 

523-5266 
523-5282 
523-5266 
523-5282 

523-5230 

523-3408 

523-4534 
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LAW  AND  GOVERNMENT  STUDIES  IN 
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of  applications  for  research  grants  for  fiscal  year  1979;  propos- 
als by  4-12  and  &-2-79 ,. 

FAMILY  PLANNING 

HEW/HSA  announces  avatability  of  grants  fof  fiscal  year  1 979 

fof  general  training  projects;  applications  by  6-12  arxl  7-2-79 ..   19963 

RELOCATION  ASSISTANCE 

DOO/Army  adopts  rules  to  clarify  and  revise  certain  proce- 
dures under  Army  program:  effective  3-23-79 _ 

INVESTIGATORY  RECORDS 

Treasury/Customs  proposes  to  exempt  Automated  Index  to 
Central  Enforcement  Files  system  from  Privacy  Act  require- 
ments; comments  l>y  4-19-79  

MOTOR  TRANSPORTATION  SERVICES 

ICC  issues  notice  of  irttent  to  estat>i(sh  procedures  for  special 
temporary  autfxxrty  applications;  comments  by  4-19-79 

NEW  MOTOR  VEHICLES  AND  NEW  MOTOR 
VEHICLE  ENGINES 

EPA  issues  technical  amendrr^ents  to  certification  regulations; 
effective  4-19-79 


MEDICAL  DEVICES 

.HEW/FDA  invites  put>Hc  views  on  recommerxjalion  that  Tri-Cy 
Tsst  Set  not  be  reclassified  from  dass  Ml  into  class  II;  com- 
ments by  4-19-79 „„ 10961 


16910 


16940 


16996 


16916 


CERTAIN  RAILROADS,  MOTOR  CARRIERS. 
AND  FREIGHT  FORWARDERS 

KX  requires  disclosure  of  contritxitiofis  to  employee  stock 
ownership  plane  in  anrnjal  reports  resulting  from  recognition  of 
investnr>ent  tax  credits;  effective  1-1-79 


16934 


NEW  ANIMAL  DRUGS 

HEW/FDA  proposes  criteria  for  evaluating  methods  of  analy- 
sis for  cancer-causir>g  residues  in  edit>le  animal  products; 
comments  by  7-18-79;  hearing  on  6-4-79;  requests  to  partici- 
pate by  5-4-79  (Part  III  of  this  issue) 17070 

PESTICIDES 

EPA  classifies  Bolstar  6  EnHJisifiable  insecticide  for  restricted 
use  in  control  of  cotton  boHworm  and  tobacco  budworm  in 
cotton...- 16960 

FRESH  IRISH  POTATOES 

USOA/FSOS  amends  regulations  governing  Livestock  Feed 
Diversion  Program;  effective  3-19-79 „....  16883 

45  RPM  ADAPTORS  FROM  THE  UNITED 
KINGDOM 

Treasury/Secy  terminates  antkiumping  investigatkin  based  on 

no  likelihood  of  injury  to  don)estk:  industry;  effective  3-20-79..  16991 

FOREIGN  FISHING 

State  summarizes  applicatkxis  to  fish  off  U.S.  coasts  received 
from  Japan,  Korea,  and  Polish  Peoples's  Republk:  (Part  II  of 
•lis  issue) 17067 

INDIAN  FISHING 

Interior/BIA  issues  regulatk)ns  governing  Hoopa  Valley  Indian 
Reservatk>n  for  1979  salmon,  steelhead,  ar-j  sturgeon  fisher- 
ies;.effective  4-1-79  (Part  IX  of  this  issue).. 17144 
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HIGHUGHTS— Continued 


INTERNATIONAL  TRADE 

Coflfwnerce/MA  issues  determinatioo  of  essentiaHty  for  Trade 
Area  1  recommending  entrance  into  marliet  of  U.S.-flag  earn- 

ors << ...,......,•*,•#••«••••••••-•••-■••■••••••••••••••••• 


1694a 


U.S.  FOREIGN-TRADE  ZONES 

Commerce/FTZB  rescinds  order  to  lift  restriction  on  gold- 
processing  operations - 16942 

MEETINGS— 

CX)E/FERC:  Alternative  fuel  cost  ceiling  on  incremental 
pricing  under  Natural  Gas  Policy  Act.  4-2  and  ♦-♦-79: 

comments  by  4-2-79 _. 16937 

Commerce:    Frequency    Managenr>ent    Advisory    Cound 

4-5-79 16952 

IT  A;  Importers'  Textile  Advisory  Committee.  4-26-79 16946 

DOE:  Nationa)  Petroleum  Council.  Committee  on  Materials 
and  Manpower  Reqmrer^ents.  Regulatory  Impact  Task 
Group.    3-20-79.   and   Tutxjiar   Steel   Task   Group. 

3-29-79 16952 

Petroleum  supply  alternatives  for  the  northern  tier  and 

inland  states  through  the  year  2000.  4-18-79 16952 

HEW/OE:  National  Advisory  Councti  on  Women's  Educa- 

■    tional  Programs,  4-3  through  4-5-79 16961 

*   intecKx/BLM:    Burley    District    Grazing    Advisory    Board. 

4-26-79 - - ~  1 6965 


HCRS:  Consulting  Committee  to  the  National  Survey  of 
Historic  Sites  and  Buildings,  4-19  and  4-20-79  

Secy:  Outer  Continental  Shelf  Advisory  Board.  Policy 

Committee.  4-17  and  4-18-79  „...'.._ - 

NnC:  Advisory  Committee  on  Reactor  Safeguards.  Subcom- 
mittee on  Consideration  of  Class-9  Accidents.  ♦-♦-79.. 

Advisory  Committee  on  Reactor  Safeguards,  Subcommit- 
tee on  Power  and  Electrical  Systems.  3-30-79 

Advisory  Committee  on  Reactor  Safeguards.  Subcommit- 
tee on  Regulatory  Activities.  4-4-79 

Advisory  Committee  on  Reactor  Safeguards.  Procedure 

Subcommittee.  4-4-79 

Sute/Bureau  of  Oceans  and  International  Envirorwnantai 

and  Scientific  Affairs:   Migratory  Species  Convention. 

4-10-79 

SUNSHINE  ACT  MEETINGS 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II,  State 

Part  III,  HEW/FDA 

Part  IV.  Labor/FCCPO 

Part  V.  EPA : ; 

Part  VI.  HOO/Secy. 


Part  VII.  Labor/FCCPO 

Part  VIII,  0MB 

Part  IX.  lnterior/BIA..„ „ „ 17144 
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17070 
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17140 


THE  PRESIDENT 

Exacutiva  Ordars: 

Handicapped  Federal  employ- 
ees, civil  service  competitive 
sUtus  (EO  12126) 16879 

Proclantationa 

Mother's  Day  (Proc.  4646) 16881 

EXECUTIVE  AGENCIES 

AGRICULTURAL  MARKETINQ  SERVICE 

Rulaa 

Cranberry  Marketing  Commit- 
tee; nominating  public  mem- 
ber   16883 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing 
Service;  Food  Safety  and 
Quality  Service;  Rural  EDectri- 
f  Ication  Administration. 

ARMY  DEPARTMENT 


Real  property: 

Relocation  assistance  ana  real 
property  acquisition  poli- 
cies..   10910 

CIVIL  AERONAUTICS  BOARD 

Rulaa 

Procedural  regulations: 
Unused  nonstop  route  author- 
ity; QAO  approval 16894 

Nollcaa 

Meetings;  Sunshine  Act  (3  docu- 
ments)   „   17023 

COMMERCE  DEPARTMENT 

See  Foreign-Trade  Zones  Board; 
Industry  and  Trade  Adminis- 
tration; Maritime  Administra- 
tion; National  Bureau  of 
Standards;  National  Oceanic 
and  Atmospheric  Administra- 
tion; National  Telecommimi- 
cations  and  Information  Ad- 
ministration. 

CUSTOMS  SEflVICE 

Proposed  Rules 

Privacy  Act;  implementation 16940 

DEFENSE  DEPARTMENT 
See  Army  Department. 

DRUG  ENFORCEMENT  ADMINISTRATION 
Noticaa 

Registration  applications,  etc.; 
controlled  substances: 

Oaller  Drug  Co 16968 

Shellabarger.  Steven  O.. 
M.D 16968 


contents 


ECONOMIC  REGULATORY 
ADMINISTRATION 

Noticaa 

Natural  gas: 
Distribution   and   emergency 
management;      curtailment 
priorities;  review;  inquiry  ....   16954 

EDUCATION  OFFICE 
Noticaa 
Meetings: 
Women's  Education  Programs 
National  Advisory  Coimcll...   16961 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

NoUcas 

Emplojrment  transfer  aiMl  busi- 
ness competition  determina- 
tions; financial  assistance  ap- 
plications     16968 

Unemployment  compensation: 
Federal    extended    benefits; 
"on"  and  "off"  indicators;   ' 
Rhode  Island 16969 

ENERGY  DEPARTMENT 

See  also  Econqmlc  Regulatory 
Administration;  Federal  Ener- 
gy Regulatory  Conunission; 
Hearings  and  Appeals  Office, 
Energy  Department. 

Rulaa 

Oil;  administrative 
and  sanctions: 

Interpretations 16890 

Procedures    for    applications 
for  exception  amendments ..   16884 


procedures 


16952 


Meetings: 

National  Petroleum  Council . 

Northern  Tier  and  Inland 
State  petroleum  supply  al- 
ternatives study  report; 
hearings  and  Inquiry 16952 

ENVIRONMENTAL  PROTECTION  AGENCY 


Air  pollution  control,  new  motor 
vehicles  and  engines: 
Certification  and  test  proce- 
dures;    technical     amend- 
ments    16916 

Air  quality  implementation 
plans;  approval  and  promtil- 
gatlon;  various  States,  etc.: 

California  (2  docmnents) 16913 

Air  quality  implementation 
plans;  delayed  compliance 
orders: 
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tion, etc.: 
Bolstar  6 16960 

FEDERAL  COMMUNICATIONS 
COMMISSION 


Hearings,  etc: 
American  Telephone  &  Tele- 
graph Co 16960 

Meetings;  Sunshine  Act 17034 

FEDERAL  CONTRACT  COMPLIANCE 
PROGRAMS  OFFICE 

Propoaad  Rulaa 

Compliance  responsibility  for. 
equal  opportunity  employ- 
ment     17136 

NoUoaa 

Women  and  minorities  in  con- 
struction; participation  goals 
and  timetables  for  Pmnsylva- 
nia 17116 

FEDERAL  DISASTER  ASSISTANCE 
ADMINISTRATION 

Nottcas 

Disaster  and  emergency  areas: 
Trust  Territory  of  Pacific  Is- 
lands    16964 

FEDERAL  ELECTION  COMMISSION 

Noticaa 

Meetings;  Sunshine  Act 17024 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Rulaa 

Natural  Gas  Policy  Act  of  1978: 
Maximum  celling  prices;  filing 
procedures 16895 

Proposed  Rulaa 

Natural  Gas  Policy  Act  of  1978: 
Incremental    pricing;   confer- 


ence and  inquiry , 


...   16937 


PB>CtAL  IfOISTH.  VOi.  44,  NO.  55— TUtSOAY,  MAtCN  20,  IVT* 


FCOBlAl  KEGISTBt.  VOL  44,  NO.  S5— TUESDAY,  MAICH  20,  1979 


UMI 


FEDERAL  MARITIIIE  COMMISSIOM 

RulM 

Outer  Continental  Shelf,  finan- 
cial responsibility  for  water 
pollution _ 16018 

FEDERAL  RESERVE  SYSTEM 

NotlCM 

Meetings:  Sunshine  Act 17024 

FEDERAL  TRADE  COMMISSION 

Rules 

Prohibited  trade  practices: 
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Executive  Order  12125  of  March  15,  1979 

Competitive  Status  for  Handicapped  Federal  Employees 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Seclions  3301  and  3302  of  Title  5  of  the  United  States  Code,  and  in  order  to 
permit  severely  physically  handicapped  and  mentally  retarded  individuals  to 
obtain  civil  service  competitive  status,  Civil  Service  Rule  3.1  (5  CFR  3.1]  is 
hereby  amended  by  adding  the  following  new  subsection: 

"(b)  Upon  recommendation  by  the  employing  agency,  and  subject  to  such 
requirements  as  the  Office  of  Personnel  Management  may  prescribe,  the 
following  classes  of  handicapped  employees  may  acquire  competitive  status 
without  competitive  examination: 

• 

"(1)  A  severely  physically  handicapped  employee  who  completes  at  least  two 
years  of  satisfactory  service  in  a  position  excepted  from  the  competitive 
service. 

"(2)  A  mentally  retarded  employee  who  completes  at  least  two  years  of 
satisfactory  service  in  a  position  excepted  from  the  competitive  service.". 


THE  WHITE  HOUSE, 
March  15,  1979. 
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Proclaination  4646  of  March  16,  1979 
Mother's  Day,  1979 


(FR  Doc.  7^-8469 
Filed  3-16-79;  2:24  pm) 

Billing  code  319&-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  65  years  we  have  set  aside  a  special  day  to  honor  all  American  mothers 
and  acknowledge  the  important  contribution  of  mothers  to  the  future  of  their 
children  and  of  our  Nation. 

The  activities  and-  aspirations  of  many  American  women  have  changed 
dramatically  in  recent  years.  Whether  or  not  they  combini;  employment 
outside  the  home  with  Uieir  other  responsibilities,  the  fundamental  conunit- 
ment  of  mothers  to  the  welfare,  development  and  future  opportimities  of  their 
children  remains  as  strong  as  that  of  mothers  in  past  generations. 

In  this  time  when  the  family  is  subjected  to  many  new  pressures,  the  job  of 
nurturing  future  generations  is  often  both  more  difficult  and  more  important 
than  ever.  Our  children  remain  our  major  resource,  and  preserving  the  valua- 
ble aspects  of  our  heritage  while  working  to  build  a  better  world  for  the  future 
is  the  duty  of  all  Americans. 

Our  Nation  has  made  great  progress  in  providing  educational  opportimities, 
health  care  and  adequate  nutrition  for  our  children,  but  we  still  have  much  to 
do  to  make  sure  all  our  children  are  able  to  develop  their  full  potential.  In 
addition  to  these  basic  necessities,  parents  must  provide  the  love  and  training 
that  produces  the  critical  spiritual  and  social  values  as  well  as  the  motivation 
and  self-discipline  their  children  will  need  to  live  fruitful  Uves. 

Mother's  Day  affords  us  an  opportunity  to  express  our  thanks  to  our  own 
mothers,  and  to  honor  the  devotion,  dedication  and  service  of  all  mothers. 

NOW,  THEREFORE,  I,  JIMMY  CARTER,  President  of  the  United  States  of 
America,  do  hereby  request  that  Sunday,  May  13,  1979,  be  observed  as 
Mother's  Day.  I  direct  Government  ofRcials  to  display  the  flag  of  the  United 
States  on  all  Government  buildings.  I  urge  all  citizens  to  display  the  flag  in 
appropriate  ways  as  a  sign  uf  their  gratitude  to  the  mothers  of  America,  and  to 
seek  ways  to  aid  and  support  the  important  efforts  of  American  mothers  to 
provide  the  kind  of  influences  and  resources  their  children  need  to  develop 
into  strong,  honest,  capable  and  happy  adults. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  seventy-nine,  and  of- the 
Independence  of  the  United  States  of  America  the  two  hundred  and  third. 
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TM*  7 — Agncultur* 

CHAPTER  XXVm— FOOD  SAFETY 
AND  QUAUTY  SERVICE  (FRUIT 
AND  VEGETABLE  QUAUTY  DIVI- 
SION), DEPARTMENT  OF  AGRICUL- 
TURE 

SUKMAPrat  f  — CXPORT  AMD  OOMESTK 
COMSUMmON  PROGRAMS 

PART  2880— FRESH  IRISH  POTATOES 

Stfbpwt— FrMh  Mfth  Pototoe*— 
Livvttock  F««cl  Oiv«rtien  Program 

Adbodati  Pasturimg  by  Livbstcx:k 

AGENCY:  Pood  Safety  and  Quality 
Senrlce.  USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  This  document  amend* 
the  regulations  by  adding  a  definition 
of  adequate  pa«turing  by  livestock. 
ThU  amendment  is  necessary  to  clari- 
fy that  phase  of  the  program  pertain- 
ing to  the  utilization  of  potatoes  for 
li  restock  feed  after  dehydration 
through  a  process  of  alternate  freez- 
ing and  thawing. 

EFFECTIVE  DATE:  March  19,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  D.  A.  Thlbeault.  Chief,  Com- 
modity Procurement  Branch.  Fruit 
and  Vegetable  Quality  Division. 
Pood  Safety  and  Quality  Service. 
U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250.  (202)  447- 
2781. 

SUPFLEMENTAHY  INFORMATION: 
A  regulation  was  published  in  the  No- 
vember 24.  1978.  Federal  Rbcistis  (43 
PR  54921-54923)  which  set  forth  the 
terms  and  conditions  of  the  Irish 
potato  diversion  program.  On  Febru- 
ary 13.  1979,  (44  PR  9371)  the  regula- 
tion was  amended  to  provide  for 
making  50  percent  of  the  payment  to 
potato  growers  prior  to  determining 
adequate  pasturing  of  livestock  rather 
than  making  full  payment  after  such 
determination.  This  amendment  « 
adds  definition  of  adequate  pa.sturing 
to  clarify  the  criteria  under  which 
USDA  determines  whether  potatoes 
were    properly    utilized    for   livestock 


fe>ed.  after  dehydration  through  a 
process  of  alternate  freezing  and  thaw- 
ing, in  accordance"  with  program  re- 
quirements. 

This  action  If  fully  consistent  with 
the  original  Impact  Analysis  State- 
ment issued  on  November  17.  1978. 
and  does  not  otherwise  alter  the  con- 
clusions discussed  therein.  Further- 
more, in  view  of  the  short  time  period 
during  which  this  program  is  being 
conducted,  it  is  necessary  that  any 
amendments  to  the  regulations  be 
made  effective  as  soon  as  possii}le.  Ac- 
cordingly. Dr.  Donald  L.  Houston, 
Acting  Administrator,  Food  Saiety 
and  Quality  Service,  has  determined 
that  compliance  with  the  notice  and 
public  procedure  provisions  of  5  U.S.C. 
553  is  impracticable  and  contrary  to 
the  public  interest  and  that  it  is  not 
possible  to  publisii  this  regulation  in 
proposed  form  and  aUow  60  days  for 
public  comment  in  accordance  with 
the  provisions  of  Executive  Order 
12044  (43  PR  12661,  March  24.  1978). 

Accordingly.  1 2880.13(cK3)  of  7 
CPR.  chapter  XXVIII  is  amended  by 
adding  tfie  following  at  the  end  there- 
of: 

f  2t(K«.1 3     M«4h«<k  of  feeding. 


(€?••• 

(3)  *  *  *  Adequate  pasturing  will  be 
considered  to  have  occurred  when  po- 
tatoes have  been  grazed  or  consumed 
to  the  extent  little  or  no  feed  value  re- 
mains. 

(i)  Consideration  shall  be  given  to 
evidence  that  reasonable  numbers  of 
livestock  had  ample  time  to  consume 
the  edible  potatoes  as  determined 
through  actual  counts  of  livestock  or 
visual  remains  thereof— tracks,  drop- 
pings, pasture  growth,  etc 

(ii)  In  the  event  potatoes  remain 
after  pasturing,  evidence  must  exist 
that  most  of  such  potatoes  are  no 
longer  edible  because  of  normal  spoil- 
age due  to  weather  conditions,  spread- 
ing, damage,  tramplings.  droppings, 
etc.  The  range  of  losses  from  such 
causes  may  be  expected  to  be  from  25 
percent  to  50  percent  of  the  potatoes 
originally  spread.  In  case  of  greater 
loss,  documentation  satisfactory  ■  to 
ASCS  must  be  provided  to  establish 
the  cause  of  such  loss. 


(Sec.  32.  49  SUt.  774.  as  amended:  (7  UJS.C. 
612c)) 

Done  at  Washington.  D.C  on  March 
14,  1979. 

DowALD  L.  Houston, 
Acting  Administrator, 
Food  Saf€t9  aTid  Quality  Service. 
tPR  Doc.  7t  83«8  Filed  S-W-79:  8:45  ami 
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CHAPTER  n— AGRICULTURAL  MAR- 
KETING SERVICE  (MARKETING 
AGREEMENTS  AND  OROEtS; 
FRUITS,  VEGETABLES,  NUTS),  DE- 
PARTMENT OF  AGRICULTURE 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSEHS, 
RHODE  ISLAND,  CONNECTICUT, 
NEW  JERSEY,  WISCONSIN,  MICHI- 
GAN, MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND 
IN  THE  STATE  OF  NEW  YORK 

AGENCY:  Agricultural  Marketing 
Service.  USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  This  section  establishes 
eligibility  requirements  and  proce- 
dures for  nominating  the  public 
member  on  the  Cranberry  Marketing 
Committee  established  under  market- 
ing Order  No.  929. 

EFFECTIVE  DATE:  March  20.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader.  (202)  447-8393. 

SUPPLEMENTARY  INFORMATION: 
Notice  was  published  in  the  March  2. 
1979,  issue  of  the  Federal  Register 
(44  PR  11785)  that  consideration  was 
being  given  to  a  proposal  by  the  Cran- 
berry Marketing  Committee,  estab- 
lished under  the  marketing  agreement 
and  Order  No.  929.  both  as  amended  (7 
CPR  Part  929:  43  PR  29764),  regulat- 
ing the  handling  of  cranberries  grown 
in  the  States  of  Massachflsetts.  Rhode 
Island,  Connecticut.  New  Jersey,  Wis- 
consin, Michigan,  Minnesota,  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York.  This  is  a  regula- 
tory program  effective  under  the  ap- 
plicable provisions  of  the  Agricultural 
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Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The 
notice  provided  that  all  written  data, 
views,  or  arguments  in  connection 
with  the  proposal  be  submitted  not 
later  than  March  13.  1979.  No  com- 
ments were  received.  This  action  has 
not  been  determined  significant  under 
the  USDA  criteria  for  implementing 
Executive  Order  12044. 

Section  929.20  of  the  amended  order 
specifies  that  the  Cranberry  Market- 
ing Committee,  consisting  of  seven  in- 
dustry members  and  alternates,  may 
be  increased  by  one  public  member 
and  alterate  nominated  by  the  com- 
mittee and  selected  by  the  Secretary. 
This  section  further  provides  that  the 
committee,  with  the  approval  of  the 
Secretary,  shall  prescribe  qualifica- 
tions and  the  procedure  for  nominat- 
ing the  public  member  and  alternate. 

These  eligibility  requlremenU  speci- 
fy that  the  public  member  shall  not 
represent  an  agricultural  Interest  and 
shall  not  be  financially  Interested  in 
or  taociated  with  the  production. 
proeeMlng.  financing  or  marketing  of 
cranberries.  These  provisions  also  pro- 
vide that  public  members  should 
attend  committee  activities  regularly 
and  familiarize  themselves  with  the 
background  and  economics  of  the 
cranberry  Industry.  These  provisions 
further  specify  that  the  public 
member  and  alternate  shall  serve  two- 
year  terms  of  office  which  coincide 
with  the  term  of  Industry  members  of 
the  committee.  The  rule  specifies  a 
procedure  to  secure  qualified  candi- 
dates for  the  public  member  and  alter- 
nate member  positions  and  provides 
that  the  names  of  persons  nominated 
by  the  committee  for  such  positions  be 
submitted  to  the  Secretary. 

After  consideration  of  all  relevant 
matter  presented,  including  the  pro- 
posal set  forth  in  the  aforesaid  notice, 
the  recommendations  by  the  Cranber- 
ry Marketing  Committee,  and  other 
available  information,  it  is  hereby 
fouild  that  amendment  of  the  rules 
and  regulations  (Subpart  —  Rules  and 
Regulations,  7  CFR  929.101  et.  seq.)  an 
hereafter  set  forth.  Is  in  accordance 
with  the  provisions  of  the  order  and 
will  tend  to  effectuate  the  declared 
policy  of  the  act.  Therefore,  said  rules 
and  regulations  are  hereby  amended 
by  adding  a  new  §929.160  to  read  as 
follows: 

$929,160  Public  memb«r  eligibility  re- 
quirements and  nomination  proce- 
dure*. 

(a)  Public  member  and  alternate 
member  candidates  shall  not  represent 
an  agricultural  interest  and  shall  not 
have  a  financial  interest  in,  or  be  asso- 
ciated with  the  production,  processing, 
financing,  or  marketing  of  cranberries. 

(b)  Public  member  and  alternate 
member  candidates  should  be  able  to 
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devote  sufficient  time  to  attend  com- 
mittee activities  regularly  and  to  fa- 
mlllarlxe  themselves  with  the  back- 
ground and  economies  of  the  cranber- 
ry industry. 

(c>  Names  of  candidates  together 
with  evidence  of  qualification  for 
public  membership  on  the  Cranberrry 
Marketing  Committee  shall  be  submit- 
ted to  the  conunlttee  at  its  business 
office.  147  Everett  Street,  or  P.O.  Box 
800.  Middleboro.  MA  02346. 

(d)  Questionnaires  shall  be  sent  by 
the  committee  to  those  persons  sub- 
mitted as  candidates  to  determine 
their  eligibility  and  interest  In  becom- 
ing a  public  member. 

(e)  The  names  of  persons  nominated 
by  the  committee  for  the  public 
member  and  alternate  positions  shall 
be  submitted  to  the  Secretary  with 
such  information  as  deemed  pertinent 
by  the  committee  or  as  requested  by 
the  Secretary. 

(f )  Public  members  shall  serve  a  two- 
year  term  which  coincides  with  the 
term  of  office  of  Industry  members  of 
the  committee. 

It  is  hereby  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  hereof  until  30  days  after  publica- 
tion in  the  Federal  Recisteb  (5  U.S.C. 
553)  In  that  (1)  the  Cranberry  Market- 
ing Committee  recommended  the  nxle 
to  establish  eligibility  requirements 
and  procedures  for  nominating  the 
public  member  on  this  committee  and 
this  recommendation  was  contained  In 
a  notice  of  proposed  rulemaking  pub- 
lished in  the  March  2,  1979.  issue  of 
the  Federal  Register  to  which  no 
comments  were  received,  and  (2)  the 
committee  plans  to  meet  on  March  20. 
1979.  to  consider  nomination  of  the 
public  member  and  alternate  in  ac- 
cordance with  the  prescribed  proce- 
dure. 

(Sees.  1-19.  48  8t«t.  31.  aa  amended;  7  U.8.C. 
801-674) 

Oated:  March  16.  1979. 

D.  S.  KURYLOSKI. 

Acting  Director,  Fruit  and  Vega- 
table     Division,     Agricultural 
Marketing  Service. 
[FR  Doc.  79-8589  FUed  3-19-79.  8:45  am] 
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THIe  10— Energy 

CHAPTER  II— DEPARTMENT  OF 
ENERGY 


AGENCY:     Department    of    Energy, 
Office  of  Hearings  and  Appeals. 

ACTION:  Pinal  rule. 

SUMMARY:  This  rule  adopts  amend- 
ments to  the  Department  of  Energy's 
administrative  procedure  regulations 
regarding  Applications  for  Exception. 
The  purpose  of  these  amendments  is 
to  revise  the  procedures  governing  the 
exceptions  process  so  as  to  provide  a 
fuller  administrative  review  of  the 
Issues  raised  in  each  Application  for 
Exception  and  to  afford  interested 
parties  a  greater  opportunity  for  com- 
ment during  the  consideration  of  the 
Application.  After  issuance  of  a  Pro- 
posed Decision  and  Order,  aggrieved 
or  Interested  persons  will  be  able  to 
submit  written  conunents  and  relevant 
evidence  prior  to  the  Issuance  of  an 
order  In  final  form.  The  Office  of 
Hearings  and  Appeals  will  convene  evi- 
dentiary hearings  when  they  are  ap- 
propriate and  will  provide  an  opportu- 
nity for  oral  argument  as  a  matter  of 
right.  LimlUtlons  are  placed  on  ex 
parte  contacts  after  the  Issuance  of  a 
Proposed  Decision  and  Order. 

EFFECTIVE  DATE:  Upon  the  date  of 
publication  with  respect  to  all  pro- 
ceedings involving  Applications  for  Ex- 
ception filed  after  that  date.  Ordinari- 
ly, the  Interim  Regulations  published 
In  42  FR  47210  (September  20.  1977) 
will  apply  to  the  proceedings  Involving 
previous  Applications.  However,  the 
Office  of  Hearings  and  Appeals  may 
apply  these  regulations  to  prior  Appli- 
cations in  the  Interest  of  fairness  and 
efficiency, 

FOR  FURTHER  INFORMATION 
CONTACT, 

George  B.  Breznay.  Deputy  Director. 
Office  of  Hearings  and  Appeals.  De- 
partment of  Energy.  2000  M  Street. 
NW..  Washington.  D.C.  20461.  Tele- 
phone: (202)  254-9681. 

Peter  B,  Bloch.  Assistant  Director. 
Office  of  Hearings  and  Appeals.  De- 
partment of  Energy.  2000  M  Street. 
NW..  Washington.  D.C.  20461.  Tele- 
phone: (202)  254-8606. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Dlacusslon  of  Comments. 
IlL  AddlUonal  Changes. 

* 

I.  BACKGBOUIfD 

On  September  14.  1977.  the  Federal 
Energy  Administration  issued  a  Notice 


of  Proposed  Rulemaking  concerning 
procedures  governing  Applications  for 
Exception.  42  FR  47210  (September 
20.  1977).  3  CCH  Federal  Energy 
Guidelines  Par.  41,083  (1977).  This 
notice  and  comment  procedure  -was 
not  legally  required  for  rules  of 
agency  procedure.  See  5  USC  Sec. 
553(b>(A)  and  Department  of  Energy 
Organization  Act.  Sec.  501  iCCH  Fed- 
eral Energy  Guidelines  Par.  10.332 
(1978)  at  p.  10.330).  The  Notice  was  ac- 
companied by  an  explanatory  state- 
ment and  by  proposed  regulations, 
which  became  effective  on  an  interim 
basis  on  the  date  they  were  issued.  In- 
terested parties  were  afforded  an  op- 
portunity to  file  written  comments  on 
or  before  October  4.  1977.  Comments 
were  submitted  by  15  firms  in  the  pe- 
troleum industry,  four  law  firms  and 
two  trade  associations. 

The  DOE  has  considered  these  com- 
ments and  has  reviewed  Its  experience 
in  utilizing  the  Interm  regulations.  It 
has  decided  to  make  the  changes  de- 
scribed below  and  to  issue  final  proce- 
dural regulations  for  its  consideration 
of  Applications  for  Exceptions.  There- 
fore, except  for  the  modifications  Indi- 
cated below,  we  have  incorporated  into 
this  Notice  by  reference  the  findings 
and  analysis  set  forth  in  t^e  Notice  of 
Proposed  Rulemaking.  The  Office  of 
Hearings  and  Appeals  has  decided  not 
to  issue  in  final  form  that  portion  of 
the  proposed  regulations  relating  to 
Part  303.  Those  interim  regulations 
have  been  superseded  by  a  Notice  of 
Proposed  Rulemaking  issued  by  the 
DOE'S  Economic  Regulatory  Adminis- 
tration, 43  FR  53974  (November  17. 
1978).  3  CCH  Federal  Energy  Guide- 
lines. Par.  64.003  (1978).     • 

II.  Discussion  of  Comments 

In  general,  comments  on  the  pro- 
posed regulations  supported  FEA's 
effort  to  improve  Its  procedures  re- 
garding applications  for  exception. 
Most  criticism  was  limited  to  specific 
provisions  of  the  proposed  regulations 
and  did  not  take  issue  with  the  general 
approach. 

Several  comments  suggested  that 
the  FEA  should  have  extended  the 
period  of  time  for  receiving  written 
comments.  In  this  regard,  we  note  that 
the  original  period  of  time  in  which 
comments  were  to  be  made  was  rea- 
sonable, and  that  the  FEA  and  its  suc- 
cessor agency,  the  DOE.  have  consid- 
ered all  of  the  comments  which  were 
received,  including  those  comments  re- 
reived  after  October  4.  1977,  We  there- 
fore believe  that  no  formal  extension 
of  time  was  necessary. 

A  few  firms  contend  that  the  pro- 
posed amendments  represent  an  at- 
tempt on  the  part  of  the  FEA  to  cir- 
cumscribe the  authority  of  the  Feder- 
al Energy  Regulatory  Commission 
(FERC).  This  claim  is  without  basis. 
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In  the  explanatory  discussion  that  ac- 
companied the  proposed  regulations, 
the  FEA  stated  that  under  the  new 
procedures  "the  scope  of  review  on  ap- 
peals may  generally  be  limited  to 
Issues  which  were  raised  in  the  prior 
exception  proceeding  and  which  the 
parties  contend  were  erroneously  de- 
cided." 42  Fed.  Reg.  47210  (emphasis 
added).  FERC  of  course  has  authority 
to  implement  Its  own  rules  of  proce- 
dures for  handling  appeals  of  excep- 
tions decisions.  These  regulations  con- 
sequently give  FERC  and  reviewing 
courts  the  option  to  limit  considera- 
tion of  Issues  to  those  actually  raised 
during  the  prior  pr<x:eedings.  (See 
Lunday-Thagard,  FERC  Docket  No. 
RA78-1  (September  26.  1978).)  It  was 
never  the  intention  of  the  Office  of 
Hearings  and  Appeals  to  limit  in  any 
way  the  FERCs  authority  to  reach  Its 
own  conclusions  regarding  the  proper 
scope  of  its  review  on  appeal.  More- 
over, after  careful  review  of  the  pro- 
posed regulations,  we  have  been 
unable  to  discover  any  procedural  pro- 
vision which  could  reasonably  be  con- 
strued as  impinging  upon  the  FERCs 
authority  to  make  such  decisions. 

The  remainder  of  the  comments 
which  the  DOE  received  address  pro- 
posed changes  In  the  procedures  re- 
garding Applications  for  Exception.  A 
number  of  firms  state  that  although 
the  new  procedures  are  more  elabo- 
rate, they  do  not  spell  out  in  sufficient 
detail  all  of  the  processes  which  the 
DOE  will  utilize  In  considering  appli- 
cations for  exception  relief.  Some 
firms,  for  example,  suggest  that  the 
regulations  should  include  more  de- 
tailed provisions  with  regard  to  such 
matters  as  the  right  of  persons  to 
amend  submissions  which  they  have 
filed  with  the  EX3E.  In  contrast,  other 
parties  maintain  that  the  new  proce- 
dural regulations  are  too  elaborate.  It 
Is  evident  that  a  balance  between 
these  positions  must  be  struck,  and  we 
believe  that  the  new  procedures 
achieve  a  fair  compromise  between  the 
need  for  specificity  and  the  need  to 
avoid  unnecessary  complexity. 

Many  commenting  firms  argue  that 
the  new  procedures  will  unduly  delay 
the  Implementation  of  exception 
relief.  They  point  out  that  relief  ap- 
proved in  a  Proposed  Decision  and 
Order  may  not  be  contested  or  may  be 
contested  only  to  a  limited  extent. 
These  firms  suggest  that  the  new  pro- 
cedures be  Implemented  to  provide  a 
means  whereby  exception  relief,  or 
partial  exception  relief,  can  become  ef- 
fective before  the  DOE  makes  a  final 
determination  with  regard  to  any  ob- 
jections to  a  Proposed  Decision  and 
Order.  We  agree  that  interim  excep- 
tion relief  is  appropriate  under  certain 
very  limited  circumstances.  Although 
the  interim  regulations  contain  gener- 
al provisions  authorizing  the  approval 
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of  interim  relief,  §  205.69A  has  been 
added  to  make  the  authority  to  grant 
Interim  relief  explicit.  In  those  unusu- 
al cases  where  public  interest  consider- 
ations strongly  favor  such  an  ap- 
proach. It  should  also  be  noted  "that 
the  new  provision  relating  to  interim 
exceptions  is  not  Intended  to  affect 
the  DOE'S  authority  to  stay  regula- 
tory requirements  pursuant  -to 
§205.120  incident  to  its  consideration 
of  exception  applications.  In  addition, 
there  may  be  some  cases,  including  ex- 
tensions of  exception  relief  that  wtis 
previously  granted,  in  which  a  special 
Decision  and  Order  should  be  issued  In 
order  to  expedite  the  entire  exceptions 
process.  This  possibility  is  provided  for 
inJ^5.69C.  Sections  205. 69A  and  C 
each  contain  criteria  governing  when 
these  exceptional  procedures  are  ap- 
plicable. 

In  a  number  of  comments,  it  was  fur- 
ther suggested  that  the  DOE  extend 
the  time  period  within  which  a  firm  Is 
permitted  to  file  a  Notice  of  Objection 
to  a  Proposed  Decision  and .  Order. 
This  suggestion  has  not  been  accepted. 
A  Notice  of  Objection  Is  a  siunmary 
type  of  filing  and  need  only  contain  a 
very  brief  statement  describing  the 
manner  in  which  the  party  filing  the 
Notice  would  be  aggrieved  by  the  issu- 
ance of  the  proposed  Order,  and  a 
statement  that  the  party  Intends  to  es- 
tablish that  the  proposed  Order  Is  er- 
roneous In  fact  or  law  or  is  arbitrary 
or  capricious.  A  person  is  afforded  ten 
days  from  service  of  the  Proposed  De- 
cision and  Order  In  which  to  file  such 
a  Notice.  If  a  person  receives  notice 
that  a  Proposed  Decision  and  Order  is 
Issued  only  through  the  Federal  Reg- 
ister, the  person  has  thirteen  days 
from  the  date  of  publication  In  which 
to  file  a  Notice  of  Objection.  We  be- 
lieve that  this  time  period  is  sufficient 
to  prepare  and  file  a  summary  docu- 
ment of  this  type.  If  this  time  period 
were  extended,  the  DOE's  ability  to 
provide  exception  relief  promptly  and 
to  respond  to  emergency  situations 
would  be  seriously  affected. 

A  number  of  commenting  firms 
point  out  technical  corrections  and 
modifications  to  the  proposed  new 
procedures  which  they  feel  are  neces- 
sary in  order  to  make  these  procedures 
more  consistent  with  other  provisions 
of  the  DOE  Procedural  R'^gulations. 
Some  claim  that  the  proposed  regula- 
tions do  not  make  clear  how  the  provi- 
sions of  Subpart  A  of  Part  205,  which 
apply  to  service  and  filing,  will  affect 
proceedings  Initiated  under  the  new 
procedures  regarding  Applications  for 
Exception.  Section  205.61  provides 
suggested  clarification.  With  respect 
to  the  filing  of  documents  required 
under  the  new  procedures,  the  general 
provisions  of  §  205.4(b)  of  Subpart  A 
shall  be  fully  applicable.  All  such  doc- 
uments sent  by  registered  mail  will 
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therefore  be  considered  as  having  been 
filed  upon  mailing,  and  §205.61  re- 
flects this  principle  accordingly. 

In  response  to  other  comments. 
5  205.69B  of  the  final  rule  has  been 
modified  as  well.  It  provides  that  ap- 
peals of  exception  decisions  must  be 
filed  within  30  days  of  service,  rather 
than  issuance,  of  the  DOE's  Decision 
and  Order.  As  a  result  of  this  modifi- 
cation, the  new  procedures  will  con- 
form to  former  DOE  Procedural  Regu- 
lations with  regard  to  the  filing  of  ap- 
peals from  DOE  exception  decisions. 

III.  AoomoNAL  Chances 

In  light  of  its  experience  in  imple- 
menting the  interim  regulations,  we 
have  also  decided  to  malce  a  number  of 
changes  not  expressly  suggested  in 
public  comments.  Section  205.59  has 
t)een  added  in  order  to  provide  a 
simple  method  for  interested  persons 
to  participate  in  a  proceeding.  Ordi- 
narily, a  Notice  of  Intent  to  Partici- 
pate should  be  filed  if  participation  in 
a  proceeding  is  sought.  However,  in 
cases  In  which  there  are  many  re- 
quests to  participate.  5  205.59  permits 
the  DOE  to  limit  participation  consist- 
ent with  the  criteria  specified  in 
§  205.59(f).  including  consideration  of 
the  interest  of  persons  In  having  rep- 
resentatives of  their  own  choice.' 

Section  20?.58  has  been  clarified  to 
limit  the  number  of  aggrieved  parties 
served  with  a  Proposed  Decision  and 
Order  to  those  with  a  direct  and  dis- 
tinctive Interest;  others  ordinarily  will 
receive  notice  through  publication  of  a 
notice  In  the  Federal  Register.  Sec- 
tion 205.60  provides  for  the  prepara- 
tion of  an  Official  Service  List,  which 
will  specify  who  must  be  served  and 
may  prescribe  specific  methods  of 
service.  Section  205.62  now  clearly 
specifies  that  a  SUtement  of  Objec- 
tions must  be  accompanied  by  all  doc- 
uments intended  to  be  introduced  in 
support  of  the  Statement,  that  a 
Statement  may  Identify  Issues  ripe  for 
final  determination  and  that  the 
Statement  may  suggest  appropriate 
deadlines  for  various  stages  of  the  pro- 
ceeding. 

When  a  person  wishes  to  obtain  or 
to  Introduce  additional  evidence. 
$205.65    provides   a   process   through 


'This  provision  is  consistent  with  5  U.S.C. 
Section  555.  which  permits  the  participation 
of  Interested  persons  to  be  limited  when  re- 
quired for  the  orderly  conduct  of  public 
business.  The  provision  is  also  supported  by 
In  re  Air  Crash  DUaater  at  Florida  Ever- 
gladea  on  Dec  29.  1972.  549  F.2d  1006  (5th 
Clr.  1977):  Abrams  v.  Occidental  Petroleum 
Corp.  44  F.R.D.  543  (S.D.N.Y.  1968);  Feld- 
man  v.  Hanley  49  P.R.D.  48  (S.D.N.Y.  1969); 
VS.  V.  Reserve  Mining  Co..  56  P.R.D.  408 
(D.  Minn.  1972);  British  Aincays  Board  v. 
Port  Authority  of  New  York  A  New  Jersey. 
71  PJI.D.  5«3  (S.D.N.Y.  1976):  cf.  Natural 
Resources  Defense  Council  v.  Costle.  561 
P.2d  904  (D.C.  Clr.  1977). 
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which  a  single  Motion  for  an  Eviden- 
tiary Proceeding  may  l>e  filed  instead 
of  the  separate  motions  referred  to  in 
the  Interim  regulations.  Piu^uant  to 
this  Section,  a  person  may  seek  addi- 
tional documents,  answers  to  specific 
questions  (Interrogatories),  an  oppor- 
tunity to  question  a  person  under  oath 
(deposition),  or  an  evidentiary  hear- 
ing. The  section  permits  DOE  to  select 
a  method  for  obtaining  information 
which  will  be  least  burdensome  for  the 
participant!  and  will  cause  the  least 
delay. 

Section  205.66  provides  for  a  method 
by  which  confidential  information 
submitted  during  an  exception  pro- 
ceeding can  be  obtained  by  a  party 
subject  to  a  protective  order.  Parties 
to  exception  proceedings  have  noted 
that  a  reasoned  response  may  be  diffi- 
cult or  even  impossible  to  prepare  be- 
cause essential  Information  has  been 
deleted  from  relevant  materials  be- 
cause of  its  claimed  confidentiality. 
Under  the  new  section,  the  DOE  may 
enable  a  party  to  obtain  access  to  con- 
fidential information  subject  to  a  pro- 
tective order  which  specifies  the  per- 
sons who  should  have  access  to  the 
data,  the  uses  to  which  the  data  may 
be  put.  and  the  sanctions  which  may 
l>e  Imposed  for  non-compliance  with 
its  provisions.  A  right  to  oral  argu- 
ment is  provided  by  5  205.69.  Section 
205.69D  defines  the  term  Presiding  Of- 
ficer and  clarifies  the  authority  availa- 
ble to  him  to  conduct  fair,  orderly  and 
efficient  proceedings.  Section  205.69E 
explicitly  prohibits  certain  ex  parte 
contacts  following  the  issuance  of  a 
Proposed  Decision  and  Order. 

Finally,  the  DOE  has  made  a 
number  of  technical  changes  in  the 
new  pr<x;edures  which  are  intended  to 
clarify  various  provisions  and  to  pro- 
vide clear  cross-references  to  sections 
of  the  regulations  which  affect  excep- 
tions proceedings. 

In  accordance  with  section  404  of 
the  DOE  Organization  Act.  the  Feder- 
al Energy  Regulatory  Conunlssion  re- 
ceived a  copy  of  the  proposed  rule- 
making and  has  notified  the  Office  of 
Hearings  and  Appeals  that  it  has  de- 
cided not  to  exercise  its  discretion  to 
determine  that  the  proposed  regula- 
tions would  significantly  affect  any 
function  within  its  jurisdiction  under 
sections  402(a)(1).  (b),  and  (c)(1)  of  the 
DOE  Act. 

(Emergency  Petroleum  Allocation  Act  of 
1973.  Pub.  L.  93-159.  as  amended.  Pub.  L. 
93-511.  Pub.  L.  94-99,  Pub.  L.  94-133.  Pub.  L. 
94-163.  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332.  Pub.  L.  94-385. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Energy  Policy 
and  Conser\ation  Act,  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385.  Pub.  L.  95-70;  E)e- 
partment  of  Energy  Organization  Act.  Pub. 
L.  95-91.  as  amended.  Pub.  L.  95-630:  E.O. 
11790,  39  FR  23185;  E.O.  12009.  42  PR 
46267) 


In  consideration  of  the  foregoing. 
Part  205  of  Chapter  II.  Title  10  of  the 
Code  of  Federal  Regulations,  is 
amended  set  act  forth  below. 

Issued  in  Washington.  D.C.  March 
14.  1979. 

Melvim  Goldstein. 
Director. 
Office  of  Hearings  and  Appeals. 

PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANaiONS 

1.  The  table  of  contents  for  Part  205 
is  amended  by  revising  the  entries  for 
95  205.56  through  205.58  and  by  adding 
55  205.59  through  205. 69E. 
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Sec. 

205.56  Issuance  of  Proposed  Decision  and 
Order. 

205.57  Publication  of  Proposed  Decision 
and  Order. 

205.58  Notice  of  Objection. 

305.59  Notice  of  Intent  to  Participate. 

205.60  Official  Service  List. 

205.61  Piling  and  Service  Requirements. 

205.62  SUtement  of  Objectiona. 

305.63  Response. 

205.64  Motion  for  Evidentiary  Proceeding. 

305.65  Response  to  Motion  for  Evidentiary 
Proceeding. 

305.66  ObUining  Confidential  Inforrcia- 
tlon;  Motion  for  Discovery  and  Prol«c- 
tlTt  Order. 

2(V5.e7    Disposition  of  Motions. 

206.68  Evidentiary  Hearing. 

206.69  Hearing  for  the  Purpose  of  Oral  Ar- 
gument Only. 

30S.69A    Interim  Decision  and  Order. 

305.69B    Pinal  Decision  and  Order:  Appeal. 

305.69C  Special  Decision  and  Order  Proce- 
dure; Waiver  of  Fderal  Rscistcx 
Notice. 

205.69D  Presiding  Officer,  Deadlines;  Limi- 
tations: Adverse  Findings. 

30S.69E  Ex  Parte  Communications:  Prohi- 
bition and  Disclosure  Requirement. 

Authoritt:  (Emergency  Petroleum  Allo- 
cation Art  of  1973,  Pub.  L.  93-159,  as  amend- 
ed. Pub.  L.  93-511.  Pub.  L.  94-99.  Pub.  L.  94- 
133.  Pub.  L.  94-163.  and  Pub.  L.  94-385:  Fed- 
eral Energy  Administration  Act  of  1974. 
Pub.  L.  i93-275.  as  amended.  Pub.  L.  94-332. 
Pub.  L.  94-385.  Pub.  L.  95-70.  Pub.  L.  95-91; 
Energy  Policy  and  Conservation  Act,  Pub.  L. 
94-163,  as  amended.  Pub.  L.  94-385.  Pub.  L. 
96-70:  Department  of  Energy  Organization 
Act,  Pub.  L.  95-91,  as  amended.  Pub.  L.  95- 
620;  E.O.  11790,  39  PR  23185:  E.O.  12009,  42 
FR  46267.) 

2.  Section  205.56.  55  205.57  and 
205.58  are  rescinded  and  the  following 
provisions  are  inserted  in  their  place; 

5205.56    Issuance    of    Proposed    Derision 
aad  Order. 

(a)  After  considering  the  submis- 
sions of  the  parties  and  other  relevant- 
information  in  the  record  of  the  pro- 
ceeding, the  Office  of  Hearings  and 
Appeals  ordinarily  shall  issue  a  Pro- 
posed Decision  and  Order  with  respect 


to  the  Application  for  Exception.  The 
decision  shall  include  a  written  state- 
ment of  reasons  setting  forth  the  facts 
and  ,law  supporting  the  proposed 
order. 

(b)  The  DOE  shall  serve  a  copy  of 
the  Proposed  Decision  and  Order  upon 
the  applicant  and.  after  modification 
to  ensure  the  confidentiality  of  Infor- 
mation protected  from  disclosure 
under  18  U.S.C.  1905  and  5  U.S.C.  552. 
on  every  person  who  submitted  writ- 
ten comments  in  the  prior  proceeding 
or  is  known  to  have  a  direct  «md  dis- 
tinctive interest  in  the  proceeding.  A 
copy  of  the  Proposed  Decision  and 
Order  shall  also  be  placed  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals. 

5  205.57    Publication  of  Proposed  Decision 
and  Order. 

Except  as  provided  in  5  205.69C,  the 
Office  of  Hearings  and  Appeals  shall 
publish  notice  of  issuance  of  a  Pro- 
posed Decision  and  Order  in  the  Fed- 
eral Rexiister.  The  notice  shall  speci- 
fy the  person  to  whom  the  Proposed 
Decision  and  Order  was  Issued  and  the 
person's  location.  The  notice  shall  also 
describe  in  general  terms  whether  or 
not  relief  has  been  granted,  the  nature 
and  time  period  of  any  proposed  relief, 
and  the  products  and  geographical 
area  involved,  the  notice  shall  state 
that  any  person  wishing  to  participate 
In  further  proceedings  involving  the 
matter  must  file  either  a  Notice  of  Ob- 
jection or  a  Notice  of  Intent  to  Partici- 
pate within  ten  days  after  service.  Per- 
sons who  have  not  been  served  with 
the  Proposed  Decision  and  Order  shall 
be  deemed  to  have  been  served  three 
days  after  the  required  publication  in 
the  Federal  Register. 

5  205.58    Notice  of  Objection. 

(a)  Any  person  who  would  be  ag- 
grieved by  the  issuance  of  the  Pro- 
posed Decision  and  Order  in  final 
form  may  file  a  Notice  of  Objection.  A 
Notice  of  Objection  shall  be  filed  in- 
duplicate  within  10  days  after  service 
of  the  Proposed  Decision  and  Order 
and  shall  contain:  (DA  brief  state- 
ment describing  the  manner  in  which 
the  person  filing  the  Notice  would  be 
adversely  affected  should  the  pro- 
posed order  become  final.  (2)  a  state- 
ment that  the  person  Intends  to  file  a 
Statement  of  Objections  In  accordance 
with  5205.62.  (3)  a  certification  of  the 
names  and  addresses  of  all  persons 
sensed  with  the  notice,  and  (4)  a  certi- 
fication that  the  requirements  of  para- 
graph (c)  of  this  section  have  been 
met.  This  Notice  is  Intended  to  be 
brief  and  should  not  contain  any  con- 
fidential information.  The  DOE  shall 
place  a  copy  of  the  Notice  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals. 
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(b)  An  aggrieved  party  who  faUs  to 
file  a  timely  Notice  of  Objection  shall 
be  deemed  to  consent  to  the  issuance 
of  the  proposed  order  as  a  final  order 
and  shall  also  be  deemed  to  waive  all 
appeal  rights. 

(c)  A  person  filing  a  Notice  of  Objec- 
tion shall  serve  a  (:opy  of  the  Notice 
on  every  other  person  who  participat- 
ed In  prior  proceedings  through  the 
submission  of  written  comments. 

(d)  If  no  person  files  a  timely  Notice 
of  Objection  or  if  no  person  files  a 
timely  Statement  of  Objections,  the 
Office  of  Hearings  and  Appeals  may 
issue  the  Proposed  Decision  and  Order 
in  final  form  without  conducting  any 
further  proceedings  in  the  matter. 

5  205.59    Notice  of  Intent  to  Participate. 

(a)  Any  person  who  would  not  be  ag- 
grieved by  the  Issuance  of  the  Pro- 
posed Decision  and  Order  in  final 
form  but  who  nevertheless  wishes  to 
participate  in  any  further  proceedings 
in  the  matter  must  file  a  Notice  of 
Intent  to  Participate  within  10  days 
after  service  of  the  Proposed  Decision 
and  Order. 

(b)  A  Notice  of  Intent  to  Participate 
should  briefly  state  the  person's  Inter- 
est in  the  exception  proceeding  and 
the  particular  aspects  of  the  proceed- 
ing (e.g.,  oral  argument,  submission  of 
briefs,  or  discovery)  In  which  the 
person  wishes  to  participate  actively. 

(c)  The  Office  of  Hearings  and  Ap- 
peals may  request  any  person  filing  a 
Notice  of  Intent  to  Participate  to  file 
additional  information  describing  in 
detail  the  person's  Interest  In  the  pro- 
ceeding and  specifying  the  reasons 
why  the  person's  participation  in  one 
or  more  stages  of  the  proceeding 
would  substantially  contribute  to  the 
resolution  of  the  issues  involved.  The 
request  shall  specify  the  time  period 
within  which  a  reply  must  be  filed. 

(d)  After  considering  a  Notice  sub- 
mitted pursuant  to  paragraph  (b)  of 
this  section  the  Office  of  Hearings  and 
Appeals  may  determine  that  a  person 
is  not  a  proper  party  or  participant  in 
the  proceeding  or  that  its  participa- 
tion shall  be  limited. 

(e)  Persons  with  similar  interests 
may  be  ordered  to  file  a  plan  indicat- 
ing how  their  participation  can  be  co- 
ordinated in  the  Interest  of  fair  and  ef- 
ficient proceedings.  Such  plans  ordi- 
narily must  be  filed  within  ten  days  of 
receipt  of  an  order  that  they  be  filed. 
If  a  requested  plan  is  Inadequate  or 
imtimely.  the  Office  of  Hearings  and 
Appeals  may  provide  for  lead  counsel 
or  for  a  common  representative  In  ap- 
propriate cases.  In  making  determina- 
tions under  this  section,  the  Office  of 
Hearings  and  Appeals  shall  consider 
the  interest  of  persons  In  having  rep- 
resentatives of  their  own  choosing,  the 
need  for  an  expeditious  resolution  of 
the    Issues,    the    complexity    of    the 
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Issues,  the  number  of  persons  Involved 
and  the  degree  of  similarity  of  the  In- 
terests of  the  persons  seeking  to  par- 
ticipate. 

(f )  The  purposed  a  Notice  of  Intent 
to  Participate  is  to  express  the  desire 
of  the  person  filing  the  document  to 
play  an  active  role  in  one  or  more  as- 
pects of  a  proceeding  to  resolve  argu- 
ments presented  in  Statements  of  Ob- 
jections. Consequently,  if  no  State- 
ments of  Objections  are  filed  In  a  pro- 
ceeding, it  Is  likely  that  the  Proposed 
Decision  and  Order  will  be  issued  in 
final  form  without  further  proceed- 
ings. Under  those  circumstances  pend- 
ing Notices  of  Intent  to  P>articipate 
will  become  moot, 

5205.60    Omcial  Service  List 

Following  its  receipt  of  Notices  of 
Objection  and  its  consideration  of  No- 
tices of  Intent  to  Participate,  the 
Office  of  Hearings  and  Appeals  shall 
establish  an  Official  Service  List  for 
the  proceeding.  The  Official  Service 
List  shall  specify  the  persons  who 
must  be  served  during  all  or  certain  as- 
pects of  the  proceeding  and  may  make 
special  provisions  for  methods  of  serv- 
ice that  the  Office  of  Hearings  and 
Appeals  considers  in  its  discretion  to 
be  appropriate.  The  List  may  be  re- 
vised at  any  time  during  the  pr(x;eed- 
ing. 

5  205.61    Filing  and  Service  Requirements. 

(a)(1)  Statements  of  Objections  to  a 
Proposed  Decision  and  Order,  Re- 
sponses to  such  Statements,  and  any 
motions  or  other  d(x;uments  filed  in 
connection  with  a  Proposed  Decision 
and  Order  shall  meet  the  require- 
ments of  5  205.9  and  shall  be  filed  with 
the  Office  of  Hearings  and  Appeals  in 
accordance  with  5  205.4.  E>ocuments 
properly  mailed  pursuant  to  5  205.4(b) 
will  be  considered  to  be  filed  upon 
mailing.  Unless  otherwise  specified, 
any  participant  may  file  a  response  to 
a  motion  within  ten  days  of  service. 

(2)  All  documents  shall  be  filed  In 
duplicate,  unless  they  contain  confi- 
dential information.  In  which  case 
they  must  be  filed  in  triplicate. 

(3)  If  a  claim  Is  made  that  a  portion 
of  a  document  contains  confidential 
information,  that  information  must  be 
deleted  from  two  of  the  three  copies  of 
that  doctiment  which  are  filed.  One 
copy  from  which  confidential  Informa- 
tion has  been  deleted  will  be  placed  in 
the  Office  of  Hearings  and  Appeals 
Public  Docket  Room. 

(b)  With  respect  to  any  filing  imder 
this  section,  the  person  filing  the  doc- 
imient  shall  serve  each  person  on  the 
Official  Service  List  and  shall  notify 
the  person  of  the  period  of  time  in 
which  a  response  or  comment  may  be 
filed.  Service  shall  be  made  in  accord- 
ance with  5  205.7  and  may  also  be 
made  by  deposit  in  the  regular  United 
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States  mail,  properly  stamped  and  ad- 
dressed, when  accompanied  by  proof 
of  service  consisting  of  a  certificate  of 
counsel  or  an  affidavit  of  the  person 
making  the  servicst.  If  any  filing  con- 
tains information  considered  to  be 
confidential,  a  person  may  serve  copies 
with  the  allegedly  confidential  infor- 
mation deleted  upon  all  persons  on 
the  Official  Service  List. 

(c)  Any  filing  made  under  this  sec- 
tion shall  include  a  certificate  of  serv- 
ice, which  includes  the  date  and 
manner  of  service  for  each  person  on 
the  Official  Service  List. 

{  205.62    Statement  of  Objections. 

(a)  A  person  who  has  filed  a  Notice 
of  Objections  shall  file  a  Statement  of 
Objections  to  the  issuance  in  final 
form  of  the  Proposed  Decision  and 
Order.  A  SUtement  of  Objections 
must  be  filed  within  30  days  after  serv- 
ice of  the  Proposed  Decision  and 
Order. 

(b)  The  Statement  of  Objections 
shall  specify  particular  findings  of  fact 
or  conclusions  of  law  that  are  contest- 
ed, set  forth  alternative  findings,  and 
state  how  the  Proposed  Decision  and 
Order  should  be  modified  to  meet 
these  contentions. 

(c)  The  Statement  shall  include  a 
discussion  of  all  relevant  authorities 
which  support  the  position  asserted, 
including  statutes,  regulations,  rulings, 
interpretations,  previous  decisions  of 
DOE  or  its  predecessor  agencies  and 
court  decisions.  All  available  docu- 
ments that  are  not  already  Included  in 
the  record  of  the  proceeding  and  that 
are  intended  to  be  introduced  in  sup- 
port of  the  Statement  shall  be  at- 
tached and  shall  be  discvissed  in  the 
Statement. 

(d)  The  Statement  may  identify 
issues  for  immediate  final  determina- 
tion on  the  ground  that  the  issues  can 
be  resolved  by  application  of  the  law 
to  facts  which  are  not  contested. 

(e)  The  Statement  may  suggest 
deadlines  which  may  be  adopted  by 
the  Office  at  Hearings  and  Appeals  for 
th«  purpose  of  expediting  the  prooMd- 
ing. 

(f )  A  person  must  file  a  Statement  of 
Objections  on  a  timely  basis  in  order 
to  exhaust  administrative  remedies. 

9  205.63    Response. 

(a)  Any  person  on  the  Official  Serv- 
ice List  may  file  a  Response  to  a  State- 
ment of  Objections  within  15  days 
after  service  of  the  Statement  of  Ob- 
jections to  which  it  is  addressed.  A  Re- 
sponse shall  clearly  specify  which  par- 
ticular factual  or  legal  contentions  set 
forth  in  the  Statement  are  disputed. 

(b)  The  Response  shall  conform  to 
all  the  reqiiirements  applicable  to 
Statements  of  Objections  under 
S  205.62(c)  and  may  discuss  the  sul>- 
jects  referred  to  in  9  205.62  (d)  or  (e). 
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{205.64    MoUon  for  Evidentiary  Proceed- 
ing. 

(a)  If  material-  factual  issues  remain 
in  dispute  after  all  Statements  of  Ob- 
jections and  Responses  have  been 
filed,  the  Director  of  the  Office  of 
Hearings  and  Appeal  or  his  designee 
may  issue  an  Order  establishing  a 
mechanism  for  resolving  these  issues. 
The  preferred  method  of  resolving  dis- 
puted factual  issues  shall  be  by  the 
submission  of  additional  written  docu- 
ments, including  affidavits.  Next  in 
order  of  preference  shall  be  a  require- 
ment that  a  party  or  participant 
submit  a  response  to  written  questions 
of  a  party,  a  participant  or  the  Office 
of  Hearings  and  Appeals  (interrogator- 
ies). Next  in  order  of  preference  shall 
be  a  requirement  that  a  witness  testify 
under  oath,  subject  to  cross-examina- 
tion and  for  the  record,  but  without  a 
hearing  officer  present  (deposition). 
Last  in  order  of  preference  shall  be 
the  convening  of  an  evidentiary  hear- 
ing in  which  witnesses  shall  testify 
under  oath,  subject  to  cross-examiiui- 
tion.  for  the  record  and  in  the  pres- 
ence of  a  Presiding  Officer  (eviden- 
tiary hearing.) 

(b)  A  party  or  participant  seelcing 
the  Issuance  of  the  Order  referred  to 
in  paragraph  (a)  of  this  section  shall 
file  a  Motion  for  Evidentiary  Proceed- 
ing at  the  same  time  it  files  its  State- 
ment of  Objections  or  Response. 

(c)  A  Motion  for  Evidentiary  Pro- 
ceeding must  demonstrate  that  the  re- 
quested methods  for  obtaining  infor- 
mation (i.e..  submissions  of  additional 
written  material,  interrogatories,  dep- 
ositions or  evidentiary  hearing)  are 
consistent  with  the  order  of  prefer- 
ence specified  in  this  section.  For  ex- 
ample, a  motion  requesting  an  eviden- 
tiary hearing  should  specify  the  type 
of  witness  or  witnesses  whose  testimo- 
ny is  sought,  the  scope  of  questioning 
that  is  anticipated,  the  relevance  of 
the  queationing  to  the  proceeding  and 
the  rsasons  why  the  information  to  b« 
provided  through  the  testimony  oould 
not  be  provided  through  another, 
more  preferred  method.  A  motion 
must  identify  the  information  request- 
ed with  sufficient  specificity  to  permit 
a  reasoned  decision  concerning  the  rel- 
evance and  materiality  of  the  request- 
ed information  and  the  appropriate- 
ness of  the  requested  method  for  ot)- 
taining  it.  A  motion  may  be  summarily 
denied  for  lack  of  sufficient  specifici- 
ty, because  it  would  place  an  undue 
burden  on  another  person  or  the  DOE 
or  because  It  will  cause  undue  delay. 

(d)  A  Motion  for  Evidentiary  Pro- 
ceeding must  be  served  on  any  person 
from  whom  Information  is  sought, 
even  if  service  is  tu>t  otherwise  re- 
quired by  this  subpart. 


S  206.65  Respeme  to  Motion  for  Eviden- 
tiary Proceeding. 

Any  person  who  wishes  to  respond 
to  a  Motion  for  Evidentiary  Proceed- 
ing must  do  so  within  ten  days  of  serv- 
ice. The  response  must  specify  the 
particular  parts  of  the  motion  that  are 
disputed  and  may  argue  that  the  re- 
quested Information  is  irrelevant  or 
immaterial,  that  different  methods  for 
obtaining  the  requested  information 
are  more  appropriate,  or  that  limita- 
tions should  be  Imposed  to  mitigate  an 
undue  burden  or  avoid  delay. 

S  203.66  Obtaining  Conndrntial  Informa- 
tion; Motion  for  Discovery  and  Protec- 
tive Order. 

(a)  A  participant  who  has  unsucess- 
fuUy  attempted  in  writing  to  obtain  in- 
formation that  another  person  claims  . 
is  confidential  may  file  a  Motion  for 
Discovery  and  Protective  Order.  Such 
a  motion  shall  meet  the  requirements 
of  S  205.64  and  shall  specify  the  partic- 
ular confidential  information  that  the 
movant  seelts  and  the  reasons  why  the 
information  is  necessary  for  the 
movant  to  present  its  position  ade- 
quately. A  copy  of  a  written  request 
for  information,  a  certification  con- 
cerning when  and  to  whom  it  was 
mailed  and  a  copy  of  the  response,  if 
any,  shall  be  appended  to  the  motion. 
The  motion  shall  give  the  possessor  of 
the  information  notice  that  a  Re- 
sponse to  the  motion  may  be  filed 
within  ten  days  after  service  of  the 
motion.  The  motion  shall  specify  the 
safeguards,  if  any.  that  should  be  im- 
posed if  the  information  is  ordered  to 
be  released. 

(b)  A  Response  to  a  Motion  for  Dis- 
covery and  Protective  Order  shall 
clearly  specify  particular  factual  and 
legal  matters  that  are  disputed,  includ- 
ing contentions  concerning  appropri- 
ate safeguards  to  be  Imposed  if  the  In- 
formation is  ordered  to  be  released. 

(c)  The  Presiding  Officer  may.  in  his 
or  her  discretion,  order  that  some  or 
all  of  the  information  be  released  and 
may  make  some  or  aU  of  the  informa- 
Uon  released  subject  to  a  Protective 
Order. 

9  205.67    Disposition  of  Motions. 

(a)  In  considering  motions  filed  by 
the  parties,  the  Director  of  the  Office 
of  Hearings  and  Appeals  or  his  desig- 
nee may  order  the  submission  of  addi- 
tional information  and  conduct  confer- 
ences or  hearings  either  in  response  to 
requests  by  the  parties  or  on  his  own 
initiative.  These  proceedings  may  be 
held  pursuant  to  9  205J7I,  9  205.172. 
9  205.173.  S  205.68  or  9  205.69.  or  pursu- 
ant to  special  rules  promulgated  for 
this  purpose  by  the  Presiding  Officer. 

(b)  In  reaching  a  decision  with  re- 
spect to  a  motion  filed  under  this  sub- 
part, the  Office  of  Hearings  and  Ap- 
peals shall  consider  all  relevant  infor- 


mation in  the  record.  A  motion  may  be 
decided  by  the  issui^ce  of  an  Order 
either  during  the  course  of  a  hearing 
or  conference  in  which  an  official 
transcript  is  maintained  or  in  a  sepa- 
rate written  Decision  and  Order. 

(c)  An  Order  of  the  Office  of  Hear- 
ings and  Appeals  issued  under  this  sec- 
tion is  an  Interlocutory  Order  which  is 
subject  to  further  administrative 
review  or  appeal  only  upon  issuance  of 
the  Decision  and  Order  referred  to  in 
9  205.69B. 

9  205.68    Evidentiary  Hearing. 

(a)  If  an  Order  is  issued  granting  a 
Motion  for  an  Evidentiary  Hearing,  in 
whole  or  in  part,  the  Order  shall  speci- 
fy the  parties  to  the  hearing,  any  limi- 
tations on  the  participation  of  a  party, 
and  the  issues  of  fact  to  be  considered 
at  the  evidentiary  hearing.  The  Order 
may  also  require  parties  that  liave 
adopted  similar  positions  to  consoli- 
date their  presentations  pursuant  to  a 
joint  plan  as  specified  in  9  205.59(e).  If 
the  Office  of  Hearings  and  Appeals  de- 
termines that  requiring  the  filing  of  a 
plan  would  cause  undue  delay,  it  may 
dispense  with  that  requirement  of 
9  205.59(e). 

■(b)    All    evidentiary    hearings    con- 
vened pursuant  to  this  Subpart  shall 
be  conducted  by  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  his 
designee.  At  any  evidentiary  hearing 
the  parties  shall  have  the  opportunity 
to  present  material  evidence  that  di- 
rectly relates  to  a  particular  issue  of 
fact  set  forth  for  he«uing.  The  Presid- 
ing Officer  shall  afford  the  parties  an 
opportunity  to  cross  examine  all  wit- 
nesses  concerning   disputed    material 
facts  or  opinions.  The  Presiding  Offi- 
cer may  administer  oaths  or  affirma- 
tions, rule  on  objections  to  the  presen- 
tation   of   evidence,    receive    relevant 
material,  require  the  advance  submis- 
sion of  documents  offered  as  evidence, 
rule  on  any  motion  to  conform  the 
Proposed  E>eclslon  and  Order  to  the 
e\1dence  presented,  rule  on  motions 
for  continuance,  dispose  of  procedural 
requests,  determine  the  format  of  the 
hearing,  modify  any  order  granting  a 
Motion  for  Evidentiary  Hearing,  direct 
the    written    motions,    documents    or 
briefs  be  filed  with  respect  to  issues 
raised  during  the  course  of  the  hear- 
ing, ask  questions  of  witnesses,  issue 
subpoenas,  and  otherwise  regulate  the 
conduct  of  the  hearing.  The  Presiding 
Officer  may  take  reasonable  measures 
to  exclude  duplicative  material  from 
the  hearing  and  may  place  appropri- 
ate limitations  on  the  number  of  wit- 
nesses that  may  be  called  by  a  party. 
The  presiding  officer  may  also  require 
that  evidence  be  submitted  through 
affidavits  or  other  docimients  if  the 
direct    testimony    of    witnesses    will 
unduly  delay  the  orderly  progress  of 
the  hearing  or  would  not  sut>stantially 
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contribute  to  resolving  the  issues  in- 
volved In  the  hearing.  The  provisions 
of  9  205.8  which  relate  to  subpoenas 
and  witness  fees  shall  apply  to  any  evi- 
dentiary hearing,  except  that  the 
review  procedures  set  forth  In 
99  205.8(h)  (2).  (3).  and  (4)  shaU  not 
apply. 

9  20.^.69    Hcuing  for  the  purpose  of  oral 
argument  only. 

(a)  A  person  who  has  filed  a  State- 
ment of  Objections  or  a  Response  is 
entitled,  upon  timely  request,  to  a 
hearing  for  the  presentation  of  oral 
argument  with  respect  to  the  Pro- 
posed Decision  and  Order.  A  request 
for  oni  argument  will  be  considered 
timely  if  it  is  filed  at  the  same  time 
the  Statement  of  Objections  or  the 
Response  is  filed. 

(b)  The  Office  of  Hearings  and  Ap- 
peals may.  upon  motion  or  on  its  own 
Initiative,  convene  a  hearing  for  the 
purpose  of  receiving  onl  argument 
with  respect  to  a  Proposed  Decision 
and  Order.  The  Office  of  Hearings  and 
Appeals  may  also  require  that  parties 
participating  in  an  oral  argument  file 
appropriate  briefs,  outlines  or  docu- 
ments prior  to  the  hearing. 

(c)  If  an  evidentiary  hearing  i^con- 
vened  and  a  hearing  for  oral  argument 
has  been  requested,  the  Office  of 
Hearings  and  Appeals  shall  determine 
whether  the  hearing  for  oral  argu- 
ment shall  be  held  in  conjunction  with 
the  evidentiary  hearing  or  at  a  sepa- 
rate time. 

(d)  A  hearing  for  the  purpose  of  re- 
ceiving oral  argument  will  generally  be 
conducted  only  after  the  Issues  in- 
volved in  the  proceeding  have  been  de- 
lineated and  after  all  written  material 
requested  by  the  Office  of  Hearings 
and  Appeals  has  been  submitted.  The 
Presiding  Officer  may,  however,  re- 
quire further  written  submissions  in 
support  of  any  position  advanced  or 
Issue  raised  at  the  hearing,  and  may 
allow  responses  to  any  such  submis- 
sions. 

(e)  In  conducting  a  hearing  for  the 
purpose  of  oral  argument  the  Presid- 
ing Officer  may  limit  or  extend  the 
length  of  arguments,  consolidate  par- 
ties, make  rulings  concerning  the  rel- 
evance of  argiunent.  question  the  par- 
ticipants, determine  the  format  of  the 
hearing,  make  other  procedural  rul- 
ings and  otherwise  regulate  the  con- 
duct of  the  hearing. 

9  205.69A    Interim  Deciak>n  and  Order. 

(a)  Notwithstanding  any  other  provi- 
sions of  this  Subpart,  the  Director  of 
the  Office  of  Hearings  and  Appeals  or 
his  designee  may.  upon  motion  or  on 
his  own  initiative,  issue  an  Interim 
Order  for  the  purpose  of  granting  ex- 
ception relief  during  the  pendency  of 
an  exception  proceeding.  Such  an 
order  may  be  issued  only  after  a  Pro- 
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posed  Decision  and  Order  has  been 
issued  and  only  if  the  Office  of  Hear- 
ings and  Appeals  determines  that 
public  interest  considerations  strongly 
favor  the  approval  of  an  interim  ex- 
ception pending  the  completion  of  the 
procedures  ordinarily  required  by  this 
Subpart.  In  making  that  determina- 
tion the  Office  of  Hearings  and  Ap- 
peals shall  consider  the  following  fac- 
tors: 

(1)  The  probability  that  exception 
relief  will  ultimately  be  granted; 

(2)  The  harm  an  applicant  is  likely 
to  incur  unless  exception  relief  is  ap- 
proved immediately;  and 

(3)  The  harm  other  persons  are 
likely  to  incur  if  the  Interim  Order  is 
issued. 

(b)  An  Interim  Decision  and  Order 
issued  pursuant  to  this  Section  shall 
be  served  promptly  on  all  persons  on 
the  Official  Service  List.  The  Decision 
shall  specify  the  facts  and  law  on 
which  it  is  based,  including  a  discus- 
sion of  the  factors  listed  in  paragraph 
(a)  of  this  section. 

(c)  Any  person  aggrieved  by  an  In- 
terim Decision  and  Order  may  file  an 
Application  for  a  Stay  under  Subpart  I 
with  the  Office  of  Hearings  and  Ap- 
peals. 

(d)  An  Interim  Order  issued  under 
this  section  is  interlocutory  in  nature 
and  is  therefore  subject  to  appeal  only 
upon  issuance  of  the  Decision  and 
Order  referred  to  in  9  20S.69B. 

9  205.69B    Pinal      Decirton      and      Order. 
Appcfd. 

(a)  After  considering  the  entire 
record,  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee 
shall  Issue  a  final  Decision  and  Order. 
The  Decision  shall  state  the  factual 
and  legal  basis  for  the  Order.  In  cases 
considered  to  be  clearly  controlled  by 
prior  Decisions  of  the  Office  at  Hear- 
ings and  Appeals,  or  a  court,  the  Deci- 
sion may  be  limited  to  a  summary 
statement  of  the  reasons  for  the  Deci- 
sion and  a  citation  to  precedent. 

(b)  The  Order  shall  provide  that  any 
person  whose  interest  is  adversely  af- 
fected by  a  denial  of  exception  relief 
may  appeal  to  the  Federal  Energy 
Regulatory  Commission,  in  accordance 
with  the  Commission's  regulations, 
within  30  days  after  the  Issuance  of 
the  Decision  and  Order. 

(c)  In  order  to  exhaust  administra- 
tive remedies  in  the  case  of  a  denial  of 
exception  relief,  a  person  must  file  a 
timely  appeal  under  paragraph  (b)  of 
this  section  and  await  the  issuance  of 
a'final  order  In  the  appeal  proceeding. 

9  205.69C  Special  Decision  and  Order  Pro- 
cedure: Waiver  of  Federal  Roister 
Notice. 

(a)  When  the  eireumstances  war- 
rant, the  Office  of  Hearings  and  Ap- 
peals may  issue  a  Fina!  Decision  and 
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Order  pursuant  to  5  205.69B  without 
first  iMuing  a  Prop<Med  Decision  and 
Order  pursuant  to  9  205.56  after  con- 
sidering the  following  factors: 

(1)  The  thoroughness  with  which 
Issues  have  already  been  argued  in  the 
proceeding; 

(2)  The  nature  of  the  evidence  that 
has  already  been  presented  In  the  pro- 
ceeding and  the  likelihood  that  addi- 
tional useful  evidence  would  be  8Ul>- 
mltted  subsequent  to  the  issuance  of  a 
Proposed  Decision  and  Order, 

(3)  The  need  for  a  expeditious  deter- 
mination of  the  Issues  presented; 

(4)  The  financial  resources  with 
which  existing  parties  can  participate 
effectively  in  continued  proceedings; 

(5)  Whether  an  exception  was  previ- 
ously granted  or  denied  to  the  appli- 
cant for  the  same  reasons  advanced  In 
the  present  proceeding;  and 

(6)  The  public  Interest. 
(b)  In  the  alternative,  the  Director 

of  the  Office  of  Hearings  and  Appeals 
or  his  designee  may.  after  considering 
the  factors  referred  to  In  paragraph 
(a)  of  this  section  issue  a  Proposed  De- 
cision and  Order  but  waive  the  notice 
requirements  specified  In  9  205.57. 

9  205.69D     Preaiding     OfHcen     Oeadlincs; 
LimiUtions;  Adverse  Findings. 

(a)  The  Presiding  Officer  referred  to 
In  this  Subpart  shall  be  the  Director 
of  the  Office  of  Hearings  and  Appeals 
or  his  designee. 

(b)  The  Presiding  Officer  may  exer- 
cise any  of  the  authority  and  issue  any 
of  the  orders  specified  in  this  Part. 

(c)  The  Presiding  Officer  may 
permit  any  doc\iment  or  submission 
filed  under  this  subpart,  other  than  an 
appeal  to  FERC.  to  be  amended  or 
withdrawn  after  It  has  been  filed  or  to 
be  filed  within  a  time  period  different 
from  that  specified  In  this  subpart. 
The  Presiding  Officer  may  issue  ancil- 
lary Orders,  reconsider  any  determina- 
tion, or  make  any  ruling  or  determina- 
tion deemed  necessary  to  ensure  that 
the  proceedings  specified  In  this  sub- 
part are  conducted  in  an  appropriate 
ouuiner  and  axe  not  unduly  delayed. 

(d)  The  Presiding  Officer  may  deter- 
mine that  It  is  appropriate  to  make 
findings  of  fact  adverse  to  the  Inter- 
ests of  any  party  or  participant  who 
violates  an  order,  fails  to  make  a 
timely  filing  or  interferes  with  the  or- 
derly conduct  of  the  proceedings. 

(e)  After  notifying  a  participant  or 
party  of  proposed  action  under  para- 
graph (d)  of  this  section  and  providing 
an  opportimity  for  oral  argument,  Ute 
Presiding  Officer  may  limit  further 
participation  in  a  proceeding  by  that 
person  or  his  representative  for  dis- 
ruptive or  dilatory  conduct  or  for  a 
failure  to  participate  actively. 

(f)  The  Presiding  Officer  may  issue 
subpoenas  and  special  report  orders 
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with  respect  to  any  matter  under  his 
Jurisdiction  piu^uant  to  this  subpart. 

(g)  The  Presiding  Officer  also  may 
specify  the  time  and  place  for  hear- 
ings or  for  other  methods  of  obtaining 
information  specified  in  9  205.64. 
205.66,  205.68.  205.69  or  In  other  provi- 
sions of  this  subpart. 

(h)  The  Presiding  Officer  may  Issue 
rulings  or  orders  which  are  appropri- 
ate to  conduct  a  fair,  orderly  or  effi- 
cient proceeding.  Including  the  author- 
ity to  administer  oaths  and  affirma- 
tions, to  regulate  the  conduct  of  the 
parties,  to  nile  on  Che  admissibility  or 
form  of  submission  of  evidence,  to 
modify  orders,  to  direct  the  submis- 
sion of  written  evidence  or  briefs,  to 
place  or  remove  limitations  on  the 
presenUtions  of  the  parties,  to  provide 
for  recesses  or  postponements,  to  de- 
termine that  specified  Issues  be  re- 
solved based  on  written  submissions 
rather  than  on  testimony  and  other- 
wise to  provide  for  fair,  orderly  or  effi- 
cient hearings. 

9  205.69E    Ex  Parte  Communicatlonn:  Pro- 
hibition and  Disclosure  Requirement. 

(aKl)  Following  the  Issuance  of  a 
Proposed  Decision  and  Order,  no 
person  not  employed  by  the  Office  of 
Hearings  and  Appeals  shall  engage  in 
an  ex  parte  communication  with  an  of- 
ficer or  employee  of  the  Department 
of  Energy  concerning  a  pending  Appli- 
cation for  Exception.  This  restriction 
does  not  apply  to  communications  au- 
thorized by  55  205.56  through  205.69D 
or  exempted  by  this  section. 

(2)  Following  the  Issuance  of  a  Pro- 
posed Decision  and  Order,  any  person 
communicating  with  an  officer  or  em- 
ployee of  the  Department  of  Energy 
concerning  a  pending  exception  pro- 
ceeding other  than  in  the  manner 
specified  In  55  205.56  through  205.69D 
shall  inform  the  DOE  official  that  the 
communication  relates  to  a  pending 
exception  matter. 

(b)  Communications  which  consist  of 
a  request  for  status  reports,  an  Inquiry 
as  to  procedures  or  a  submission  of 
confidential  daU  pursuant  to  9  205.61 
are  not  subject  to  the  restrictions  set 
forth  in  paragraph  (a)  of  this  section. 
In  addition,  the  prohibition  contained 
in  paragraph  (aKl)  of  this  section  does 
not  apply  to  communications  with  of- 
ficers or  employees  of  the  DOE  who 
are  not  or  will  not  l>e  Involved  either 
directly  or  indirectly  in  the  analysis  of 
the  exception  application  or  the  deci- 
sion reached  with  respect  to  the 
matter. 

(c)  If  any  communication  occurs 
that  violates  the  provisions  of  this  sec- 
tion, the  Office  of  Hearings  and  Ap- 
peals shall  promptly  make  the  sub- 
stance of  the  communication  available 
to  the  public  and  shall  notify  in  writ- 
ing all  participants  in  the  affected  pro- 
ceeding. The  Office  of  Hearings  and 


Appeals  may  also  take  any  other  ap- 
propriate action  to  mitigate  the  ad- 
verse impact  on  any  person  whose  in- 
terest may  be  affected  by  the  ex  parte 
contact,  including  the  determination 
of  issues  adversely  to  the  Interest  of 
the  offending  party  or  the  Issuance  of 
an  adverse  Decision  and  Order. 

9  205.51    lAmcndcd) 

3.  Section  205.51(b)  is  amended  by 
deleting  the  phrase  "under  this  sub- 
part" and  substituting  "prior  to  the  is- 
suance of  a  Proposed  Decision  and 
Order";  in  addition,  the  foUowing  sen- 
tences are  added  to  the  end  of  that 
subsection: 

Section  205.61  governs  claims  for  the 
confidential  treatment  of  information 
after  the  Issuance  of  a  Proposed  Deci- 
sion and  Order.  All  docimients  shall  be 
filed  In  duplicate,  unless  they  contain 
confidential  information,  in  which 
case  they  must  be  filed  in  triplicate, 
with  all  confidential  information  de- 
leted from  two  of  the  copies. 
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PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

1979  lnt«rpr«tationt  of  th«  G«n«ral 
Counsel 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Interpretations. 

SUMMARY:  Attached  are  the  Inter- 
preUtions  issued  by  the  Office  of  Gen- 
eral Counsel  of  the  Department  of 
Energy  under  10  CFR  Part  205.  Sub- 
part F.  during  the  period  February  1, 
1979.  through  February  28.  1979.  Ap- 
pendix B  identifies  those  Requests  for 
InterpreUtion  which  have  been  dis- 
missed during  the  same  period. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Diane  Stubbs,  Office  of  General 
Counsel.  Department  of  Energy. 
12th  and  Pennsylvania  Avenue.  NW., 
Room  1121.  Washington.  D.C.  20461, 
(202) 633-9070. 

SUPPLEMENTARY  INFORMATION: 
Interpretations  Issued  pursuant  to  10 
CFR  Part  205.  Subpart  F.  are  pub- 
lished in  the  Federal  Rixjisttr  in  ac- 
cordance with  the  editorial  and  classi- 
fication criteria  set  forth  In  42  FR 
7923  (February  8.  1977),  as  modified  in 
42  FR  46270  (September  15.  1977). 

These  Interpretations  depend  for 
their  authority  on  the  accuracy  of  the 
factual  statement  used  as  a  basis  for 
the  InterpreUtion  (10  CFR 
205.84(aK2))  and  may  be  rescinded  or 
modified  at  any  time  (9  205.85(d)). 
Only  the  persons  to  whom  Interpreta- 
tions are  addressed  and  other  persons 


upon  whom  Interpretations  are  served 
are  entitled  to  rely  on  them 
(9  205.85(c)).  An  InterpreUtion  is 
modified  by  a  subsequent  amendment 
to  the  regulations(s)  or  ruling(s)  inter- 
preted thereby  to  the  extent  that  the 
InterpreUtion  is  inconsistent  with  the 
amended  regulatlon(s)  or  rullng(s) 
(9  206.85(e)).  The  InterpreUtions  pub- 
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llshed  below  are  not  subject  to  appeal. 

Issued  in  Washington,  D.C.  March 
9.  1979. 

E^YERARD  A.  Marseglia,  Jr., 
Acting  Assistant  General  Coun- 
sel   for    Interpretations    arid 
Rulinffs.     Office    of    General 
Counsel 
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Ta  Devon  CorporatkMi.  Elason  Oil  Oompa- 
ny- 

Kenlatiofu    Interpreted:    10    CFR    212.31. 

212  83.  212  161.  and  212.168(b). 
Code.  OCW-PI-Part  212.  Subparts  E  mnd 

K:  def.  of  Crude  OH.  Firm,  Natural  Gas 

Shrinkace.  and  Refiner. 

FACTS 

Derna  CTorporation  (Devon)  owns  InteresU 
im  several  ras  planU  which  extract  natural 
gas  liquids  (NGL's)  from  natural  gas  and/or 
fractionate  NGL's  Into  natural  gas  liquid 
products  (NGLP's).  such  as  propane,  butane 
and  natural  rasoUne.  Devon  does  not  oper- 
ate any  of  these  plants,  but  owns  a  portion 
of  the  NGL's  and  NGLP's  produced  by 
these  plants,  although  they  are  marketed  In 
Deron  s  t>ehalf  by  other  firms. 

■ason  (Ml  Company  (Eason)  is  the  sole 
owner  and  operator  of  a  gas  plant  located  In 
Oeacent.  Oklahoma.  In  addition.  Eason 
owns  minority  Interests  in  a  number  of 
other  ((as  plants,  none  of  which  Eason  oper- 
ates. Baaon  owns  a  portion  of  the  NGLs  and 
NGLP's  produced  by  these  plants. 

DeTon  is.  therefore,  a  "gas  plant  owner" 
and  Eason  Is  a  "gas  plant  o^-ner"  and  "gas 
plant  operator"  as  those  terms  are  defined 
in  10  CFR  212.162.  Both  firms  are  subject  to 
the  Mandatory  Petroleum  Price  Regula- 
tions. 10  CPR  Part  212.  in  their  sales  of  cot- 
ered  products.  Including  NGL's  and  NGLP's. 

Devon  and  Eason  (hereinafter  the  "par- 
ties") each  also  owns  a  25  percent  Interest  In 
a  plant  complex  located  in  Calhoun  and 
Dubach.  Louisiana.  The  remaining  50  per- 
cent ownership  Interest  in  this  plant  Is  held 
by  Kerr  McGee  Corporation  (Kerr-McGee). 
which  operates  the  plant.  The  plant  proc- 
esses wet  natural  gas  and  refines  condensate 
to  produce  NGL's.  NGLP's.  motor  gasoline. 
keroaeoe  and  gas  oil.  which  are  owned  by 
DpTon.  Eason.  Kerr-McOee  and  the  various 
producers  of  the  natural  gas  and  conder^sate 
proceaaed  by  the  plant.  All  of  the  products 
prodiiced  by  the  plant  that  are  owned  by 
Deron  and  Eason  are  marketed  in  their 
behalf  by  Triangle  Refineries.  Inc.  (Trian- 
gle), a  wholly  owned  sutwidiary  of  Kerr- 
McGee.  As  a  general  rule,  these  three  firms 
operate  under  an  arrangement  whereby  Tri- 


angle remits  to  Devon  and  Eason  a  fixed 
percentage  of  the  sales  price  for  their  prod- 
ucts. Triangle  also  markets  petroleum  prod- 
ucts. Including  NGL's  and  NGLP's.  pro- 
duced at  the  plant  for  the  producers  of  the 
natural  gas  and  condensate  that  do  not  take 
the  resulting  petroleum  producU  In  kind. 
The  owners  of  the  plant  charge  the  produc- 
ers a  prooesElng  fee  or  take  a  percentage  of 
the  producU  as  compensation  for  the  proc- 
essing senrtoes. 

The  Input  to  the  faculties  located  at  C^al 
houn  and  Dubach  consists  of  natural  gas 
and  condensate.  The  natural  gas  and  some 
of  the  condensate  is  owned  by  the  various 
natural  gas  and  condensate  producers,  in- 
cluding Devon.  Eason  and  Kerr-McOee. 
Some  of  this  condensate  did  not  exist  In 
liquid  form  in  underground  reservoirs  but 
condensed  as  a  result  of  a  reduction  In  pres- 
sure and  temperature  to  ambient  levels. 
Lease  condensate  is  separated  by  the  pro- 
ducers at  the  wellhead  by  means  of  lease 
separators.  Other  condensate  fed  into  the 
Dut>ach  facilities  is  purchased  by  the  plant 
owners.  Devon.  Eason  and  Kerr-McOee.  The 
remainder  of  the  condensate  is  physically 
separat^l  from  the  wet  gas  at  the  Inlets  to 
the  Calhoun/Dubach  plant. 

The  faciliUea  at  Calhoun  mechanically 
separate  condensate  from  wet  gas  and  ex- 
tract NGL's  from  the  gas  by  means  of  re- 
frigerated oU  absorption.  The  resulting  liq- 
uids, still  owned  by  the  producers  (subject 
to  the  plant  owners'  processing  fee  rights). ' 
are  then  pumped  to  the  facilities  at  Dubach 
for  further  processing. 

The  facililies  at  Dubach  process  the  liq- 
uids pumped  from  the  Calhoun  faculties,  as 
well  as  purchased  condensate  delivered  by 
truck  and  natural  gas  and  condensate 
pumped  from  the  Immediate  Dubach  area. 
Part  of  the  Dubach  faciUUes  are  similar  to 
those  at  Calhoun  and  basically  consist  of 
mechanical  separators  and  refrigerated  oU 
absorption  systems,  including  high  and  low 
pressure  oU  stUls.  designed  to  mechanically 
iii«jp;^>te  condensate  and  extract  NGL's 
from  wet  gas.  The  Dubach  facilities  aLso 
fractionate  thess  liquids  into  NGLP's.  In  ad- 


'The  residue  gas  remaining  after  process- 
ing at  both  Calhoun  and  Dubach  is  o«-ned 
by  the  producers. 
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dition.  the  Bubach  facilities  distUI  and  heat 
condensate  and  NGL's  and  process  them 
through  fractfbnation  towers  to  produce 
naphtha,  kerosene  and  gas  oil.  The  kerosene 
is  sold  as  a  finished  product,  and  the  gas  oU 
(residuum)  is  sold  to  refiners  for  use  as  a 
feedstock-  The  naphtha  is  charged  to  a  r«- 
former  or  platforming  unit  that  changes  the 
molecular  structure  of  the  naphtha  and 
converts  it  to  platformate.  The  platformate 
is  then  blended  with  natural  gasoline  and 
other  products  fractionated  In  various  parts 
of  the  Dubach  faculties  to  produce  regular 
and  premium-grade  motor  gasoline,  which  is 
sold  as  a  finished  product. 

Kerr-McGee.  as  operator,  lias  fUed  Form 
No.  6-1^34  for  the  Calhoun/Dubach  plant 
with  the  Bureau  of  Mines.  Department  of 
the  Interior.  In  these  fUlngs.  Kerr-McGee 
has  identified  the  plant  as  a  "reforming"  re- 
finery, with  an  operable  capacity  for  crude 
oU  distillation  of  barrels  per  day  and  for 
catJdytic  reforming  of  barrels  per'day.'Wlth 
respect  to  operable  capacity,  the  Instruc- 
tions to  the  form  Include  "lease  condensate" 
and  "natural,  gas  plant  liquids "  processed, 
but  exclude  components  -blended  by  me- 
chanical means  to  finished  products.  The 
Federal  Energy  Administration  (FEA).  a 
predecessor  of  the  Department  of  Energy 
(DOE),  also  listed  the  plant  as  a  crude  oil 
refinery  operated  by  Kerr-McGee  for  pur- 
poses of  the  Refinery  (Capacity  List  of  Sep- 
tember 2.  1977.  The  plant  has  been  listed  as 
an  eUglble  refinery  on  the  DOE's  Refiner's 
Buy/SeU  List,  which  enUUes  refineries 
without  adequate  access  to  imported  crude 
oU  to  purchase  domestic  crude  oU  from  spec- 
ified refiner-seliers.  pursuant  to  10  CFR 
211.65.' 

As  operator  of  the  plant.  Kerr-McOee  has 
also  Included  a  portion  of  the  plant's  feed- 
stock In  Its  "crude  oil  nms  to  stills"  for  pur- 
poses of  the  DOE'S  domestic  crude  oU  allo- 
cation ("entitlements")  program. <  10  CFR 
211.67. 

Devon  and  Eason  seek  an  InterpreU- 
tion that  the  Calhoun/Dubach  plant 
is  not  a  crude  oil  refinery  but  a  "gas 
plant."  as  that  term  is  defined  in  10 
CPR  212.162.  If  it  is  determined  that 
the  plant  refines  crude  oil,  the  parties 
seek  an  InterpreUtion  that  they  are 
nevertheless  not  "refiners"  of  "crude 
oil,"  as  those  terms  are  defined  in  10 
CFR  212.31.  Under  either  of  the  re-, 
quested  interpretations,  the  parties' 
claim  that  they  would  i>e  subject  only 
to  10  CPR  Part  212.  Subpart  K.  in 
their  sales  of  covered  products,  and 


'January  1.  1974  Report.  Sections  I-II. 

'Devon  and  Eason  have  claimed  that  the 
Calhoun/Dubach  plant  was  an  eligible  re- 
finery only  with  respect  to  condensate  pur- 
chased as  a  feedstock  by  the  owners. 

'Lease  condensate  run  into  a  dlstUlation 
unit  by  a  refiner  may  be  includable  as 
"crude  oU  runs  to  stills"  for  purposes  of  the 
entitlements  program,  if  aU  the  relevant  re- 
quirements of  Part  211  are  met. 
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not  to  Subpart  E  The  parties  have  as- 
sumed that  If  they  were  considered  to 
be  refiners  of  crude  oil.  they  could  be 
required  to  pass  through  all  increased 
costs  incurred  since  May  15.  1973,  in 
the  sale  of  their  covered  products,  in- 
cluding NOL's  and  NGLP's.  on  a  con- 
solidated, firm-wide  basis »  according 
to  the  refiner  price  formula,  10  CFR 
212.83.  However,  the  parties  have  allo- 
cated increased  shrinkage  costs  for 
their  NGL's  and  NGLP's  on  a  plant- 
by-plant  or  stream-by-stream  basis* 
according  to  the  method  set  forth  in 
10  CFR  212.168(b),  rather  than  on  a 
finn-wlde  basis.  Requiring  those  costs 
to  be  determined  on  a  firm-wide  basis 
under  Subpart  E  would  thus  subject 
the  parties  to  substantial  potential  li- 
abilities for  overcharges  as  a  result  of 
failure  to  comply  with  the  equal  appli- 
cation rule  of  the  refiner  price  formu- 
la. 10  CFR  212.83(h). 

Issues 

1.  Are  Devon  and  Eason  refiners  of  crude 
oU  by  virtue  of  their  IntereaU  In  the  CaJ- 
houn/Dubach  plant,  for  purpoees  of  10  CFR 
Part  212? 

2.  If  Devon  and  Eason  are  refiners  of 
crude  oil  for  purposes  of  10  CFR  Part  212. 
may  they  elect  to  determine  and  pass 
through  any  Increased  shrinkage  costs  that 
they  Incur  In  sales  of  NGL's  and  NGLP's  on 
a  stream-by-stream  or  plant-by-plant  basis 
In  accordance  with  10  CFR  212.168(b>? 

Discussion 

For  the  reaaona  dlaciiased  below,  we  have 
concluded  that  Devon  and  Eason  are  refin- 
ers of  crude  oil  for  purposes  of  10  CFR  Part 
212  by  virtue  of  their  Interests  In  the  Cal- 
houn/Dubach  plant.  As  crude  oil  refiners 
that  also  refine  liquid  hydrocarbons  from 
oil  and  gas  field  gases,  the  parties  must  de- 
termine May  15.  1973  selling  prices  and  In- 
creased costs  for  their  NGL's  and  NGLP's 
produced  In  gas  plants  In  accordance  with 
Subpart  K.  but  must  determine  their  maxi- 
mum lawful  selling  prices  for  all  covered 
products  under  Subpart  E.  The  parties  must 
determine  their  maximum  lawful  selling 
prices  for  their  covered  products,  other  than 
NOL's  and  NGLP's  produced  In  gas  plants, 
strictly  In  accordance  with  Subpart  E.  The 
equal  application  rule  of  the  refiner  price 
formula,  set  forth  In  10  CFR  212.83.  would 
thus  generally  require  the  parties  to  pass 
through  Increased  shrinkage  costs  on  a 
firm-wide  basis,  notwithstanding  the  provi- 
sions of  10  CFR  212.168<b). 

The  term  "crude  oil"  Is  defined  In  10  CFR 
312.31  as: ' 
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a  mixture  of  hydrocarbons  that  existed  In 
liquid  phase  In  underground  reservoirs  and 
remains  liquid  at  atmospheric  pressure  after 
passing  through  surface  separating  fadll- 
Uea.  "Crude  oil"  includes  condensate  recov- 
ered in  associated  or  non-associated  produc- 
tion by  Tnechanical  separators,  whether  lo- 
cated on  the  lease,  at  central  field  facilities, 
or  at  the  Inlet  side  of  a  gas  processing  plant. 
(Emphasis  added.) 

In  the  present  case,  the  parties  have 
stated  that  some  of  the  condensate  that  la 
processed  at  the  Calhoun/Dubach  plant  did 
not  exist  In  liquid  phase  In  underground  res- 
ervoirs. However,  the  facU  the  parties  have 
presented  demonstrate  that  some  of  this 
condensate  Is  separated  from  wet  gas  by  me- 
chanical separators.  It  therefore  appears 
that  a  portion  of  the  feedstock  processed  at 
the  Calhoun/Dubach  plant  Is  "crude  oil" 
under  the  DOE'S  pricing  regulations.  See, 
eg..  Ruling  1975-18.  J  la,  40  FR  55860  (De- 
cember 2.  1975);  see  generaUy.  VPG,  Inc..  In- 
terpreUtlon  1978-35M.  43  FR  67589  (De- 
cember 8.  1978).  

The  term  "refiner"  is  defined  in  10  CFR 
212.31  as: 

a  firm  (other  than  a  reseller  or  retailer)  or 
that  part  of  such  a  firm  which  refines  cov- 
ered products  or  blends  and  substantially 
changes  covered  products,  or  refines  liquid 
hydrocarlwns  from  oil  and  gas  field  gaaea, 
or  recovers  liquefied  petroleum  gases  Inci- 
dent to  petroleum  refining  and  sells  those 
products  to  resellers,  retailers,  reseller-re- 
tailers or  ultimate  consumers.  'Refiner'  In- 
cludes any  owner  of  covered  products  which 
contracts  to  have  those  covered  products  re- 
fined and  then  sells  the  refined  covered 
producu  to  resellers,  retailers,  reseller-re- 
tallera  or  ultimate  consumers. 

Under  this  definition,  by  virtue  of  their 
interesU  in  the  Calhoun/Dubach  plant. 
Devon  and  Eason  are  clearly  refiners,  not 
only  of  NOL's  and  NOLP's  but  also  of  other 
covered  products.'  The  parties  own  the  cov- 


ered products  and  sell  thenn  to  third  par 
ties.*  These  products  are  refined  not  on^ 
from  natural  gas  but  also  from  crude  oil. 
The  procen  by  which  they  are  produced  Is 
properly  characterized  as  refining  for  pur 
poses  of  this  definition  not  only  because 
NOL's  and  NGLP's  are  produced  from  con- 
densate and  natural  gas.  but  also  because 
the  crude  oil  feedstock  of  the  plant  Is  sub- 
stantially changed.  This  crude  oil  passes 
through  fractionation  towers  to  produce 
kerosene,  gas  oil  and  naphtha,  and  the  mo- 
lecular structure  of  the  naphtha  Is  changed 
to  produce  platformate.  an  ingredient  that 
the  plant  subsequently  blends  with  natural 
gasoline  and  other  producU  to  produce  fin- 
ished, high-octane  motor  gasoline.  These 
processes  constitute  the  refining  of  crude  oil 
and  caruiot  be  fairly  described  as  mere  gas 
processing  or  blending  as  the  parties  con- 
tend. ••  Moreover.  Inasmuch  as  the  charac- 


•  Devon  argues,  however,  that  this  require- 
ment could  apply  only  to  crude  oil  refiners 
that  are  also  gas  plant  operators,  as  suggest- 
ed by  the  heading  of  10  CFR  212.161(bH2). 
Since  Devon  Is  not  a  gas  plant  operator,  this 
argument  would  allow  Devon  to  pass 
through  Increased  shrinkage  cosu  on  a 
•tream-by-stream  or  plant-by -plant  basis.  As 
an  operator  of  a  gas  plant.  Eason  could  not 
l)cnef It  from  this  argument. 

•On  February  1.  1978,  Eason  apparently 
changed  the  basis  for  reporting  Increased 
shrinkage  costs  from  a  plant-by-plant  basis 
to  a  consolidated  firm-wide  basis. 

'This  definition  has  been  amended  a 
number  of  times,  although  In  a  manner  that 


does  not  affect  this  InterpreUtion.  40  FR 
40818  (September  4.  1975):  40  FR  2795  (Jan- 
uary 16.  1975);  and  39  FR  12353  (April  6. 
1974). 

•See  the  definition  of  "covered  products" 
In  10  CFR  212.31.  ThU  definition,  too.  has 
been  amended  a  number  of  times,  but  not  In 
a  way  that  affects  this  Interpretation. 

•Under  the  last  sentence  of  the  refiner 
definition  in  1212.31.  Devon  and  Eason 
would  qualify  as  refiners  under  Part  212 
even  If  they  had  no  ownership  Interest  in 
any  refinery,  so  long  as  they  contracted  to 
have  products  refined  at  the  Calhoun/ 
Dubach  plant  and  owned  them  prior  to 
their  first  sale.  The  parties'  contractual  ar- 
rangements in  reference  to  the  plant  fulfill 
those  criteria  as  well.  See  Plant  Complex 
Operating  Agreement  between  Kerr-McGee 
and  Southwest  Gas  Producing  Company. 
Inc..  effective  January  1.  1972.  that  governs 
the  operation  of  the  Calhoun/Dubach 
plant. 

'•The  authorities  that  the  parties  cite  do 
not  support  their  contention  that  the  Cal- 
houn/Dubach plant  does  not  refine  crude 
oil.  For  example.  TristaU  Oil  A  Asphalt 
Sale*.  Inc.  InterpreUtion  1978-22.  43  FR 
25079  (June  9,  1978),  held  that  a  processor  Is 
a  refiner  under  10  CFR  Part  212.  Subpart  E. 
so  long  as  the  processing  of  the  plant's  feed- 
stock substantially  changes  Its  form  and 
produces  a  covered  product.  Accord,  The  In- 
dependent   OU    Compounders   Association, 


InterpreUtion  1978-33M.  43  FR  46520  (Oc- 
tober 10.  1978).  Characterizing  the  refining 
activities  of  the  Calhoun/Dubach  plant  as 
mere  "topping  of  condensate"  does  not  pre- 
clude classifying  part  of  the  plant  as  a  crude 
oil  refinery  for  purposes  of  the  Mandatory 
Petroleum  Price  Regulations,  which  are  not 
restricted  In  their  application  to  refined  pe- 
troleum products  produced  in  a  large,  so- 
phisticated refinery.  There  is  no  require- 
ment   that    a    plant    produce    a    specified 
number  of  different  producU  or  that  theaa 
products  all  be  sold  for  consumption  with- 
out further  processing  In  order  for  the  plant 
to  be  considered  a  crude  oU  refinery  under 
Subpart  E.  General  Crude  OU  Co..  4  FEA 
180.552  (October  22.  1976).  rev'd.  Civil  No. 
T6-H-1108   (S.D.   Texas.   March    14.    1978). 
Fed.    Energy    Guidelines    (CCH)    126.102. 
nv'd,  585  F.  2d  508  (TEC A  1978).  also  does 
not  advance  the  parties'  arguments  that  the 
Calhoun/Dubach  plant  Is  not  a  crude  oil  re- 
finery. In  that  case,  the  FEA  determined 
only  that  producing  crude  oU  by  means  of 
in  situ  combustion  (flreflooding)  does  not 
constitute  the  refining  of  crude  oil.  In  con- 
trast, there  Is  no  question  here  that  the  Cal- 
houn/Dubach plant  Is  a  refinery,  and  as  dis- 
cussed above,  there  can  be  no  doubt  that 
part  of  the  plant's  feedstock  is  "crude  oil" 
as  defined  in  10  CFR  212.31. 

"Devon    has   cited   American   Petroflna, 
Inc.  InterpreUtion   1978-31.  43  FR  29532 
(July  10.  1978).  and  other  cases  In  support 
of  lU  request  for  an  equlUble  InterpreUtion 
that  the  Calhoun/Dubach  plant  Is  simply  a 
gas  plant.  In  this  case,  however,  the  plain 
meaning  of  the  regulations  Is  not  unreason- 
able or  repugnant  to  their  purpose.  Part 
212.  Subpart  E  provides  refiners  with  a  for- 
mula  to   determine   the   maximum   lawful 
prices  for  the  covered  products  produced  In 
crude  oU  refineries.  Subpart  K  was  designed 
solely  to  deal  with  the  unique  problems  of 
determining    maximum    lawful    prices    of 
NGL's  and  NOLPs  produced  from  natursd 
gas.  This  subpart  does  not,  therefore,  con- 
tain a  refiner  price  formula  for  any  covered 
products  produced  from  crude  oU.  For  ex- 
ample. Subpart  K  does  not  contain  any  pro- 
vision for  reflecting  any  Increased  costs  of 
crude  oil  In  a  firms  maximum  lawful  selling 
prices.  See.  eg..  Notice  of  Proposed  Rule- 
making. 39  FR  32718  (September  10,  1974): 
and  Notice  of  Final  Rule,  39  FR  44407  (De- 
cember 24.  1974).  Thus,  Subpart  K  Is  clearly 
unsuited    for    determining    the    maximum 
lawful  selling  prices  of  the  covered  products, 
including    motor    gasoline    and    NOLP's. 
which   have  been   produced   In  part  from 
crude  oil  at  the  Calhoun/Dubach  plant 


terizatlon  of  the  Calhoun/Dubach  plant  as 
a  crude  oU  refinery  is  within  the  plain 
meaning  of  the  regulations  and  Is  not  uiu^a- 
sonable  or  repugnant  to  their  purpose, 
there  is  also  no  basis  for  the  adoption  of  an 
equlUble  InterpreUtion  that  the  Calhoun/ 
Dubach  plant  is  not  a  refinery  but  a  gas 
plant." 

The  conclusion  that  the  Calhoun/Dubach 
plant  refines  crude  oil  "  Is  also  supported  by 
Its  participation  In  the  DOE's  Buy/Sell  Pro- 
gram, by  Kerr-McGee's  Inclusion  of  the 
plant  in  its  reports  of  crude  oil  refining  ca- 
pacity to  the  Bureau  of  Mines,  and  by  the 
inclusion  of  part  of  the  plant's  input  as 
"crude  oil  runs  to  stills"  under  the  DOE's 
entitlements  program. 

Since  Devon  and  Eason  own  the  (X)vered 
products  that  are  refined  at  the  plant,  they 
are  responsible  for  determining  the  maxi- 
mum lawful  selling  prices  for  these  prod- 
ucts. The  criteria  for  determining  Increased 
costs  for  the  NOL's  and  NGLP's  produced 
at  the  Calhoun/Dubach  plant  from  natural 
gas  are  set  forth  In  Subpart  K.  Subpart  K 
pricing  provisions  apply  only  to  the  sale  of 
NOL's  and  NOLP's  produced  in  gas  planU 
by  processors  that  do  not  also  refine  crude 
oil;  they  do  not  apply  to  the  sale  of  covered 
products  produced  by  crude  oil  refiners.  10 
CFR  212.81.  212.161.  Devon  and  Eason.  as 
refiners,  must  therefore  determine  their 
maximum  lawful  selling  prices  for  all  the 
covered  products  that  they  produce  at  the 
Calhoun/Dubach  plant  In  accordance  with 
the  provisions  of  Subpart  E. "  The  cases  the 
parties  have  cited  holding  that  a  firm  is  not 
necessarily  a  "refiner"  even  though  it  has 
an  ownership  interest  in  a  refinery  are  inap- 
posite, inasmuch  as  those  cases  involve 
unique  problems  encountered 'in  determin- 
ing a  refiners  responsibilities  under  the  en- 
titlements program." 


"This  conclusion  does  not  mean  that  the 
Calhoun/Dubach  plant  is  exclusively  a 
crude  oil  refinery.  To  the  extent  that  It- 
processes  natural  gas  to  produce  NOL's  and 
NOLP's.  the  plant  Is  a  "gas  plant"  as  that 
term  Is  defined  in  10  CFR  212.162.  Devon 
and  Eason  must  determine  increased  costs 
for  NGL's  and  NGLP's  attribuUble  to  the 
processing  of  natural  gas  pursuant  to  Sub- 
part K,  but  since  Devon  and  Season  are 
crude  oU  refiners,  they  must  determine 
their  maximum  lawful  selling  prices  for  all 
the  covered  products  they  sell  pursuant  to 
Subpart  E.  10  CFR  212.161(b)(2). 

"Subpart  E  also  applies  to  sales  of  kero- 
sene and  gas  oil  by  Devon  and  Eason  that 
occurred  when  these  were  classified  as  "cov- 
ered producU "  In  10  CFR  212.31.  This  con- 
clusion Is  supported  by  Kerr-McOee  Corp.,  4 
FEA  180.577  (November  26.  1976)  and  4 
FEA  185.033  (November  12.  1976).  which 
sUted  that  Kerr-McOee  must  determine  the 
maximum  lawful  selling  prices  of  the  motor 
gasoline,  kerosene  and  gas  oU  produced  by 
the  Calhoun/Dubach  plant  in  accordance 
with  Subpart  E.  to  the  extent  these  are  clas- 
sified as  "covered  producU." 

"E.g..  CommonwetUth  OU  Refining  Co., 
InterpreUtion  1977-45,  43  FR  1480  (Janu- 
ary 10.  1978)  (independent  Joint  venture  op- 
erating a  petrochemical  plant  is  not  part  of 
the  same  firm  as  a  refiner  owning  an  inter- 
est in  the  Joint  venture  for  purposes  of  re- 
porting recelpU  of  naphtha  into  Puerto 
Rico  under  10  CFR  211.67(dK5KI)  and  (Iv)); 
Funding  Systems  Corp..  1  DOE  180.250 
(May  6.  1978)  (purchaser  of  refinery  not  a 
refiner  for  entitlemenU  purposes  where 
seller  reUins  control  of  and  financial  risks 


RULES  AND  REGULATIONS 

Crude  on  refiners  are  subject  to  both  Sub- 
parU  E  and  K  of  Part  212.  Section 
212.161(b)  describes  the  relationship  be- 
tween Subpart  K  and  Subpart  E  in  the  fol- 
lowing manner^ 

(b)  Relationship  to  other  supartt.—{l)  Oas 
plant  operators.  Refiners  that  only  refine 
liquid  hydrocarbons  from  oil  and  gas  field 
gases  and  do  not  refine  crude  oil  shall  deter- 
mine their  maximum  lawful  prices  pursuant 
to  this  subpart  K  and  are  not  also  subject  to 
subpart  El. 

(2)  Crude  oU  rtfinera  which  are  also  gas 
plant  operators.— (.1)  General  Refiners  that 
refine  liquid  hydrocarbons  from  oil  and  gas 
field  gases,  and  also  refine  crude  oil,  shall 
determine  their  May  15,  1973.  selling  prices 
and  Increased  product  and  prcx^ssing  costs 
for  natural  gas  liquids  and  natural  gas 
liquid  producU  produced  in  gas  plants  pur- 
suant to  this  subpart,  but  shall  determine 
their  maximum  lawful  selling  prices  pursu- 
ant to  Subpart  E. 

In  view  of  the  fact  that  Devon  and  Eason 
are  both  crude  oil  refiners  with  respect  to 
the  Calhoun/Dubach  plant  and  refine 
liquid  hydrocarbons  (NGL's  and  NOLP's) 
from  oil  and  gas  field  gases,  they  are  re- 
quired to  determine  their  May  15.  1973  seU- 
Ing  prices  for  the  NOL's  and  NGLP's  that 
they  produce  from  natural  gas  and  in- 
creased cosU  for  those  producU  in  accord- 
ance with  the  provisions  of  Subpart  K.  With 
respect  to  the  maximum  lawful  selling 
prices  of  all  the  covered  producU  they  pro- 
duce, the  DOE'S  regulations  require  that  re- 
finers such  as  Devon  and  Eason  comply 
with  the  provisions  of  Subpart  E.'»  The 
equal  application  rule  of  the  refiner  price 
formula,  which  is  contained  in  Subpart  E. 
requires  that  the  firms'  Increased  shrinkage 
cosU  be  r  assed  through  on  a  flrm-wjde  basis 
rather  tnan  on  a  stream-by-stream  or  plant- 
by-plant  basis  unless  ihe  firms  are  granted 
exception  relief. 

Devon's  claim,  that  compliance  with  the 
equal  application  rule  would  be  Impractical 
in  view  of  iU  very  small  ownership  InteresU 
In  other  gas  plants  and  the  lack  of  coopera- 
tion on  the  part  of  the  operators  of  those 
planU  In  providing  Devon  with  the  Informa- 
tloi^  It  needs  to  comply  with  the  equal  appli- 
cation rule,  would  more  appropriately  be 
raised  in  a  request  for  exception  relief. 

For  the  reasons  set  forth  above,  we  have 
determined  that  the  proper  application  of 
the  DOE'S  Mandatory  Petroleum  Price  Reg- 
ulations to  the  factual  situation  presented 
by  Devon  and  Eason  Is  as  follows: 

(1)  Devon  and  Eason  are  refiners  of  crude 
oil  for  purposes  of  10  CFR  Part  212;  and 

(2)  Devon  and  Eason  must  determine  May 
15.  1973  selling  prices  and  increased  cosU 
for  NGL's  and  NGLP's  attribuUble  to  the 
processing  of  natural  gas  pursuant  to  Sub- 
part K  and  must  determine  the  maximum 
lawful  selling  prices  for  all  the  covered 
producU  they  sell  pursuant  to  Subpart  E. 


from  refinery's  operations):  and  Texas 
American  OU  Corp.,  1  DOE  1 82,536  (Febru- 
ary 6.  1978)  (purchaser  of  refinery  may  re- 
place seller  as  refiner  for  entitlements  pur- 
poses prior  to  completion  of  acquisition  as 
soon  as  purchaser  assumes  control  of  and  fi- 
nancial risks  from  refinery's  operations). 

"We  disagreed  with  E>evon's  argument 
that  9  212.161(bH2)  applies  only  to  crude  oil 
refiners  which  are  also  gas  plant  operators. 
The  plain  meaning  of  the  language  of  that 
section  does  not  so  limit  iU  application  and. 
moreover,  the  preamble  adopting  Subpart  K 
does  not  support  Devon's  InterpreUtion.  39 
FR  44407.  { IL 
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Issued  in  Washington,  D.C..  on  February 
2. 1979. 

EVXRAKD  A.  Masseglia.  Jr., 
Acting  Assistant  General  Counsel 
/or  Interpretations  and  Rutingt. 

IlfTQtnUCTATIOR  1979-4 

To:  Standard  Oil  Company  (Indiana). 

Regulations  Interpreted:  10  CFR  211.51  and 
211.67. 

Code:  OCW-AI-Part  211.  Lease  Conden- 
sate, definition;  Crude  oil.  defliUtion;  and 
EntitlemenU  Program. 

PACTS 

The  Amoco  OU  Company,  a  wholly  owned 
subsidiary  of  the  Standard  Oil  Company 
(Indiana),  is  a  major,  integrated  petroleum 
company  that  refines  crude  oil.  As  a  result 
of  iU  business  activities.  Amoco  Is  a  "refin- 
er" as  that  term  Is  defined  in  10  CFR  211.51 
and  211.62.  Amoco  is  therefore  subject  to 
the  provisions  of  the  Mandatory  Petroleum 
Allocation  Regulations  set  forth  In  10  CFR 
Part  211. 

Amoco  imporU  liquid  hydrocarbons, 
which  include  condensate  produced  in  Alge- 
ria, as  refinery  feedstock.  Condensate  exlsU 
In  future  as  the  heavy  hydrocarbon  portion 
of  natural  gas  In  the  underground  reservoir. 
The  condensate  Is  mechanically  separated 
from  wet  natural  gas  by  separators  located 
either  at  the  wellhead,  a  central  facility  In 
'the  field,  or  at  a  gas  processing  plant  before 
the  renuiinder  of  the  gas  stream  is  proc- 
essed. Condensate  resulU  from  the  process 
of  retrograde  condensation,  which  Is  a  re- 
duction in  the  pressure  and  sometimes  also 
In  the  temperature  of  petroleum  hydrocar- 
bons existing  In  a  gaseous  sUte  In  the  reser- 
voir. The  Algerian  condensate  is  recovered 
through  a  multiple  step  process.  In  the  field 
it  is  first  separated  mechanically  and  cooled. 
The  condensate  obtained  at  this  stage  is 
transported  at  atmospheric  pressure  to  a 
storage  tank.  It  Is  then  transported  by  pipe- 
line to  a  pr(x;esslng  plant  on  the  coast  where 
the  final  separation  occurs,  prior  to  export 

ISSUES 

1.  Do  the  liquids  recovered  by  Amoco  from 
the  production  of  natural  gas  by  means  of 
retrograde  condensation  conducted  in  the 
field  qualify  as  "lease  condensate,"  and  thus 
fall  within  the  definition  of  crude  oU  de- 
fined in  10  CFR  211.517 

2.  May  Amoco,  a  refiner.  Include  these  liq- 
uids, which  are  imported  from  Algeria  for 
refinery  feedstock.  In  lu  volume  of  crude  oil 
runs  to  stills  for  purposes  of  the  domestic 
crude  oil  allocation  ("entltlememU")  pro- 
gram under  10  CFR  211.677 

niTEHPRKTATIOIf 

For  the  purpose  of  the  Mandatory  Petro- 
leum Allocation  Regulations  liquids  recov- 
ered from  gas  production  ( 'lease  (x>nden- 
sate")  by  mechanical  separation  In  the  field 
fall  within  the  definition  of  crude  oil  In  Sec- 
tion 211.51.  Accordingly,  lease  condensate 
that  is  used  for  refinery  feedstock  qualifies 
as  crude  oil  and  may  be  included  in  a  refin- 
er's volume  of  crude  oil  runs  to  stills  for 
purposes  of  the  entitlemenU  program  under 
10  CFR  211.67. 

The  term  "crude  oil"  Is  defined  In  10  CFR 
211.51  for  the  purpose  of  the  Mandatory  Pe- 
troleum Allocation  Regulations  as  "a  mix- 
ture of  liquid  hydrocartwns  inclxiding  lease 
condensate  that  exlsU  In  natural  under- 
ground reservoirs  and  remains  liquid  at  at- 
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mospheiic  pressure  After  paastng  throiigh 
surface  separating  facilities."  (Emphasis 
Added.)  Condensate  separated  from  natural 
gas  at  the  wellhe«l  or  in  a  field  facility  is 
typically  referred  to  as  "field  or  lease  con- 
densate." whereas  condensate  separated  at 
the  inlet  side  of  a  gas  processing  plant  is  re- 
ferred to  as  "plant  condensate."  10  CPR 
211.62.  See  Mobil  Oil  Corporation,  Interpre- 
Ution  1977-31.  42  FR  46273  (September  15, 
1977).  As  a  general  matter,  under  the  Man- 
datory Petroleum  Price  Regulations,  con- 
densate, wherever  recovered,  is  considered 
to  be  crude  ofl.  40  PR  40818  at  40819,  Sep- 
tember 4,  1975.  See  also.  UPG.  Inc..  Inter- 
preUtlon  1978-35M.  43  FR  57589  (Novem- 
ber 13.  1978);  Ruling  1975  18  §la.  40  FR 
S5860  (I>ecember  2.  1975).  Under  the  Man- 
datory Petroleum  Allocation  Regulations, 
however,  only  lease  condensate  Is  generally 
included  in  the  definition  of  crude  oil. ' 

In  an  Interpretation  that  was  issued  to 
the  Mobil  Oil  Corporation,  the  Oepartment 
of  Energy  determined  that  condensate  re- 
covered from  gas  production  in  Indonesia 
through  separation  by  retrograde  condensa- 
tion and  imported  into  the  United  States  for 
UK  as  feedstock  was  lease  condensate. 
Mobil,  supra.  Thus,  the  condensate  was 
within  the  deflnlUon  of  crude  oU  In  8  211.51 
and  eligible  for  Inclusion  in  the  refiner's 
volume  of  crude  oil  runs  to  stills  for  pur- 
poses  of  the  entitlements  program.  10  CFR 
311.67.  The  condensate  in  Mobil  was  recov- 
ered by  a  process  that  differed  from  the 
general  method  of  recovery  of  leMe  conden- 
sate In  that  the  condensate  recovery  facili- 
ties were  not  located  at  the  wellhead  or  in  a 
fiald  facility,  but  were  30  milas  away  from 
the  wellhead,  near  the  port  where  the  liq- 
uids would  be  loaded  for  export.  The  liquids 
were  first  separated  at  the  wellhead  before 
being  transported  by  pip«lin«  to  the  recov- 
ery facility.  In  the  final  recovery  stage  the 
condensate  was  reheated  to  sUbilize  the  liq- 
uids for  safe  marine  transportation.  The 
DOE  concluded  that  the  completion  of  the 
condensate  recovery  at  the  loading  port 
does  not  change  the  basic  method  of  recov- 
ery of  the  liquids.  42  FR  46273.  It  sUted 
that  the  condensate  should  be  considered 
lease  condensate  because  it  was  recovered 
Initially  on  the  lease  property  through  ret- 
rograde condensation. 


tULES  AND  lEOULATIONS 

The  facts  presented  by  Amoco  are  slmilar 
to  the  facts  In  MobiL  Under  the  Amoco 
process,  the  condensate  Is  first  separated 
mechanically  from  the  natural  gas  In  the 
field  and  cooled.  This  condensate  is  then 
transported  by  pipeline  to  the  processing 
plant  near  the  port  where  it  undergoes  fur- 
ther treatment  through  temperature  and 
pressure  reduction  to  stabilize  it  for  export. 
As  Is  the  case  In  Mobil,  the  condensate  is 
lease  condensate  since  It  was  first  recovered 
on  the  lease  property  through  retrograde 


•It  should  be  noted  that  under  the  Man- 
datory Canadian  Crude  Oil  Allocation  Regu- 
lations (10  CFR  Part  214).  Canadian  plant 
condensate  is  included  in  the  definitions  of 
crude  oU  and  crude  ofl  runs  to  stills,  as  fol- 
lows: 

"Crude  oil"  means  a  mixture  of  liquid  hy- 
drocarbons Including  lease  condensate  that 
exists  in  natural  underground  reservoirs  and 
remains  liquid  at  atmospheric  pressure  after 
passing  through  surface  separating  facilities 
and  includes  plant  condensate  and  synthetic 
crude  oil  made  from  tar  sands. 

"Crude  oil  runs  to  stills"  means  the  sum 
of  the  total  number  of  barrels  of  crude  oil 
input  to  distillation  units  processed  by  a  re- 
finer and  measured  In  accordance  with 
Bureau  of  Mines  Form  6-1300  M.  The 
volume  of  a  refiner's  crude  oU  runs  to  stills 
also  includes  inputs  to  distillatioc  units  of 
plant  condensate  produced  in  and  imported 
from  Canada  and  synthetic  crude  oil  made 
from  tar  sands  and  imported  from  Canada. 

10  CFR  314.21.  See  aUo    10  211.67  ldM3). 


condensation.  Accordingly,  the  condensate 
falls  within  the  definition  of  crude  oil  in 
1 211.51  and  may  be  included  in  the  volume 
of  crude  oil  runs  to  stills  for  purposes  of  the 
entitlemenU  program  under  10  CFR  211.67. 

Issued  In  Washington.  D.C  on  February 
21. 1979. 

EvnuBD  A.  MAsnsuA.  Jr., 
AcHng  AuUtant  Oeneral  Counsel  for 
Interpretations  and  Rulings,  Office 
of  Oeneral  CouiueJ. 
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TM«  14 — A*ronovtica  ond  Spoc* 

CHAPTER  II— aVU  AERONAUTICS 
BOARD 

9MCMAPTR  ft-MOCiOUtAL  tfOUlATKMIS 

[Reg.  PR-19r,  Amdt  No.  1] 

PART  321— UNUSED  AUTHORITY 
PROCEDURES 

No«iM  •!  Approval  by  f4««  6«n«ral 
AMOunting  Offic* 

Adopted  by  the  CItU  AeronautioB 
Board  at  its  office  in  Wastiington. 
D.C.  March  13,  1»79. 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Pinal  rule. 
SUMMARY:  This  final  rule  gives 
notice  that  the  General  Accounting 
Office  has  approved  the  application 
and  reporting  requirements  in  the 
rules  governing  unused  authority  pro- 
visions of  the  Airline  Deregulation  Act 
of  1978.  This  approval  is  required 
under  the  Federal  Reports  Act,  and 
was  transmitted  to  the  Civil  Aeronau- 
tics Board  by  letter  dated  March  6. 
1979. 

DATES:  Adopted-March  13.  1979.  Ef- 
fective—March 13,  1979. 
FOR      FURTHER      INFORMATION 
CONTACT. 

Clifford  M.  Rand,  Office  of  Econom- 
ic Analysis,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  N.W., 
Washington.  D.C.  20428.  202-673- 
6044. 

Accordingly,  the  ClvQ  Aeronautics 
Board  amends  Part  321  of  its  Proce- 
dural  Regulations  (14   CPR   321)   by 


adding  the  following  note  at  the  end 
of  Part  321: 

NoTt— The  application  and  reporting  re- 
quiremente  contained  In  H  321.4.  321.10. 
321.11.  331.12.  321.13.  321.14,  321.15.  321.30. 
J2U1.  321.32.  321.33.  321.32(b)  and  321.33(c) 
have  been  approved  by  the  VS.  General  Ac- 
counting Office  under  8-180236  (R0584). 

This  amendment  is  issued  by  the  im- 
dersigned  pursuant  to  the  delegation 
of  authority  from  the  Board  to  the 
Secretary  In  14  CFR  §  385.24(b). 

(Sec.  304.  Federal  AvUtion  Act  of  1958,  as 
amended.  72  SUt  743  (U.&C.  1334).) 

By  the  Civil  Aeronautics  Board. 

Phtixis  T.  Kayloh, 
Secretarjf. 

[FR  Doc.  79-8321  Filed  3-19-79;  8:45  am] 


[6750-01 -M] 

THI*  16— Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

[Docket  No.  C-3955) 

PART  13— PROHIBITED  TRADE  PRAC- 
TICES AND  AFFIRMATIVE  CORREC- 
TION ACTIVE 

CPC  International,  kic,  et  ol. 

AGENCY:  Federal  Trade  Commiasion. 

ACrriON:  Final  order. 

SUMMARY:  In  actUement  of  alleged 
TiolaUons  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order,  among  other  things,  requires  an 
Englewood  Cliffs.  N.J.  food  producU 
manufacturer  and  its  wholly-owned 
Danville.  Dl.  subsidiary.  Peterson/Pu- 
ritan. Inc  to  divest,  within  18  months 


from  the  date  of  the  order,  the  aerosol 
packaging  facility  In  Atlanta.  Ga.  ac- 
quired from  the  Capitol  Packagl'  , 
Company.  Additionally,  the  order  pro- 
hibits the  firms  from  competing  with 
the  facility  for  two  years  following  di- 
vestiture, and  bars  them  from  acquir- 
ing any  contract  aerosol  packaging 
concern  without  prior  Commission  ap- 
proval for  a  five-year  period. 

DATES:  Complaint  and  order  Issued 
February  22,  1979.' 

FOR  FURTHER  INFORMATION 
CONTACT: 

FTC/C,  Alfred  F.  Dougherty.  Jr., 
Washington,  D.C.  20580,  (202)  523- 
3601. 

SUPPLEMENTARY  INFORMATION: 
On  Thursday,  December  14.  1978, 
there  was  published  in  the  Federal 
Register,  43  FR  58381.  a  proposed 
consent  agreement  with  analysis  In 
the  Matter  of  CPC  International  Inc., 
a  corporation,  and  Peterson/Puritan. 
Inc..  a  corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  sugges- 
tions, or  objections  regarding  the  pro- 
posed form  of  order. 

No  comments  having  been  filed,  the 
Commission  has  ordered  the  issuance 
of  the  complaint  in  the  form  contem- 
plated by  the  agreement,  made  its  Ju- 
risdictional findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
this  disposition  of  this  pr(x»eding. 

The  prohibited  trade  practices  and/ 
or  corrective  actions,  as  codified  under 
16  CFR  Part  13.  are  as  follows:  Sub- 
part—Acquiring  Corporate  Stock  or 
Assets:  5 13.5  Acquiring  corporate 
stock  or  assets:  13.5-20  F^T.C  Act. 

(Sec.  6.  38  SUt.  721;  15  UAC.  46.  Interpret 
or  apply  sec.  8.  38  SUt.  719.  as  amended;  sec. 
7.  38  SUt.  731.  as  amended  (15  DJ3.C.  45. 
18» 

Carol  M.  Thomas. 
Secretary. 
[FR  Doc.  79-8325  Filed  3-19-79:  8:45  am] 
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[Docket  No.  9119] 

PART  13— PROHIMTED  TRADE  PRAC- 
TICES AND  AFFIRMATIVE  CORREC- 
TIVE  ACTIONS 

Lancaster  Colony  Corp.,  et  al. 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Dismissal  order. 

SUMMARY:  This  order  dismisses  the 
complaint  against  two  manufacturers 
of   machine-made   glassware   alleging 
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violations  of  Section  7  of  the  Clayton 
Act.  and  Section  5  of  the  Federal 
Trade  Commission  Act.  The  Commis- 
sion. In  dismissing  the  complaint,  held 
that  tmder  the  unique  circumstances 
presented  in  this  case,  fiuther  pro- 
ceedings In  the  matter  are  not  in  the 
public  interest. 

DATES:  Complaint  issued  Oct.  25, 
1978.  Dismissal  order  issued  March  6. 
1979.' 

'  FOR      FURTHER      INFORMATION 
CONTACrr: 

Ronald  B.  Rowe,  Frc/CS-2.  Wash- 
ington. D.C.  20580,  (202) 724-1441. 

SUPPLEMENTARY  INFORMATION: 
In  the  Matter  of  Lancaster  Colony 
Corporation,  a  corporation,  and  Feder- 
al Paper  Board  Company,  Inc.,  a  cor- 
poration. 
The  dismissal  order  Is  as  follows: 

Order  GRAimNO  Complaikt  CotmsEL's 
Motion  To  Wfthdraw  From  Adjudi- 
cation AND  To  Dismiss  the  Com- 
plaint 

The  Administrative  Law  Judge 
(ALJ)  has  certified  to  the  Commission 
the  motion  of  respondent  Federal 
Paper  Board  Company.  Inc.  (Federal) 
to  terminate  this  proceeding  by  an 
order  prohibiting  the  sale  of  any  of 
the  assets  of  its  Federal  Glass  Division 
(Division)  to  respondent  Lancaster 
Colony  Corporation  (Lancaster).  Also 
certified  to  the  CMnmission  is  Com- 
plaint Counsel's  motion  to  withdraw 
the  case  from  adjudication  and  to  dis- 
miss the  complaint.  Tlie  ALJ  recom- 
mends that  the  Commission  accept 
Federal's  motion  and  deny  that  of 
Complaint  Counsel. 

The  Division  has  been  closed  since 
January  31.  1979,  when  Federal  an- 
nounced the  shutdown  of  its  plant,  al- 
leging continuing  operating  losses. 
However,  Federal  has  refused  to  pro- 
vide Complaint  Counsel  with  financial 
and  other  relevant  Information  In  sup- 
port of  Its  "falling  company"  defense. 
In  their  papers.  Complaint  Counsel 
note  that  the  withdrawal  of  the  Whea- 
ton  Glass  Co.  and  the  Eastcliff  Corpo- 
ration from  negotiations  to  purchase 
the  Division  have  exhausted  all  feasi- 
ble ^tematlves  to  liquidation  of  the 
Division  or  sale  to  Lancaster.  Com- 
plaint Counsel  recognize  the  possibil- 
ity that  some  other  purchaser  might 
exist  but  suggest  that  the  slight 
chance  of  identifying  another  party 
which  will  expeditiously  return  the 
plant  to  normal  operation  is  not  worth 
the  gamble  of  approximately  1500  Jobs 
at  stake.  Counsel  further  point  out 
that  liquidation  of  the  Division  could 
result  in  the  loss  of  its  customers  to 
the  two  largest  firms  In  this  Industry. 
Anchor  Hocking  Corporation  and  the 
LIbbey  Division  of  Owens-Illlnols. 
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Under  these  rather  unique  circum- 
stances, and  In  the  exercise  of  our  dis- 
cretion, we  conclude  that  further  pro- 
ceedings In  this  matler  are  not  in  the 
public  Interest.  Accordingly, 

It  is  ordered.  That  the  Complaint  in 
this  matter  is  hereby  dismissed. 

By  the  Commission. 

Carol  M.  Thomas. 
Secretary. 
[FR  Doc.  79-8326  FUed  3-19-79;  8:45  am] 

[6450-01 -M] 

Title  18 — Conservation  of  Power  and 
Water  Resources 

CHAPTER  I— FEDERAL  ENERGY  REGU- 
LATORY  COMMISSION,  DEPART- 
MENT OF  ENERGY 

[Docket  No.  RM79-23;  Order  Vo.  23] 

FINAL  REGULATIONS  AMENDING 
AND  CLARIFYING  REGULATIONS 
UNDER  THE  NATURAL  GAS  POUCY 
Aa  AND  THE  NATURAL  GAS  ACT 

AQESCY:  Federal  Energy  Regulatory 
Conunisslon.  E)OE. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is 
amending  its  regulations  relating  to 
the  effect  of  the  Natural  Gas  Policy 
Act  of  1978  on  price  escalator  clauses 
in  existing  intersUte  and  intrastate 
contracts  for  the  first  sale  of  natural 
gas  and  is  also  amending  its  protest 
procedures  for  fUings  under  fi  154.94 
(h)  and  (I). 

EFFECTIVE  DATE:  March  13.  1979. 

FOR  FURTHER  INPORMAnON: 

Kenneth  F.  Plumb.  Secretary,  Fed- 
eral Energy  Regulatory  Conunisslon. 
825  North  Capitol  St..  N.E..  Wash- 
ington. D.C.  20426.  (202)  275-4166. 

SUPPLEMENTARY  INFORMATION: 
L  iNTRODirCTION 

Uaacb  13.  1979. 
The  Natural  Gas  Policy  Act  of  1978  ' 
mandates  a  new  legislative  framework 
for  the  regulation  of  the  natural  gas 
industry.  Its  principal  effect  is  to  es- 
tablish a  comprehensive  scheme  of 
statutorily  prescribed  maximum  ceU- 
ing  prices  applicable  to  discrete  types 
of  "first  sales"  of  natural  gas  (xxnir- 
rlng  In  both  Interstate  and  Intrastate 
conunerce.  As  such,  the  Natural  Gas 
Policy  Act  in  many  respects  limits,  re- 
places or  supersedes  the  application  of 
the  previously  controlling  Federal 
statute,  the  NatiuiJ  Gas  Act.'  and  this 
Commission's  authority  and  responsl- 


■  Copies  of  the  Complaint  and  Decision 
and  Order  filed  with  the  original  document. 


■Copies  of  the  Complaint  and  Dismissal 
Order  filed  with  the  original  document. 


'  Pub.  L.  95-621.  92  SUt  3350. 
>  IS  U.S.C.  f  717  et  seg.  (1938). 


PBOUi  IIOISTK,  vol.  44,  NO. 
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bility  thereunder.  Nevertheless,  the 
Natural  Gas  Act  continues  to  be  of  sig- 
nificance with  respect  to  natural  gas 
which  was  committed  or  dedicated  to 
Interstate  commerce  prior  to  enact- 
ment of  the  new  legislative  scheme. 

Both  the  terms  of  the  new  statute 
and  its  legislative  history  demonstrate 
that  the  prices  prescribed  in  Title  I  of 
the  Natural  Gas  Policy  Act  are  ceiling 
prices.  Contractual  provisions  govern- 
ing the  purchase  and  sale  of  natural 
gas  are  superseded  or  nullified  only  to 
the  extent  that  the  contractual  terms 
would  provide  for  prices  in  escess  of 
the  statutory  ceilings.  Contractual 
terms  which  provide  for  prices  below 
the  statutory  ceilings  are  unaffected.' 
In  this  regard,  the  Joint  Explanatory 
Statement  of  the  Committee  on  Con- 
ference (Conference  Report)  explains: 

[alll  maximum  lawful  prices  are  celling 
prices  only.  In  no  case  may  a  seller  receive 
more  than  his  contract  permits. ' 

Generally  speaking,  the  legislative 
scheme  of  the  Natural  Gas  Policy  Act 
presents  little  difficulty  in  the  case  of 
new  sales  contracts  where  the  parties 
are  free  to  agree  to  any  price  so  long 
as  it  does  not  exceed  the  applicable 
statutory  ceilings.  Also,  in  the  case  of 
existing  sales  contracts  which  specify 
a  fixed  price  or  provide  for  a  schedule 
of  specific  price  increases,  the  respec- 
tive rights  and  obligations  of  the  par- 
ties to  the  contract  are  readily  discern- 
ible and  the  relationship  of  the  Natu- 
ral Gas  Policy  Act  to  that  contract  are 
relatively  straightforward. 

The  vast  majority  of  existing  sales 
contracts,  however,  are  not  of  that 
character.  Most  contain  escalator 
clauses  of  one  kind  or  another  which 
permit  upward  price  adjustments 
during  the  term  of  the  contract.  These 
upward  price  adjustments  do  not  pro- 
vide for  fixed  or  definite  price  Incre- 
ments and  frequently  are  not  tied  to  a 
specific  schedule  but  are  triggered" 
by  other  means.  The  relationship  of 
the  Natural  Gas  Policy  Act  to  th«se 
contracts  Is  less  straightforward. 

Consequently,  considerable  unMr 
tahity  now  exists  with  raapect  to  Um 
rights  and  obligations  of  the  partlM  to 
existing  fVm  contraots  which  contain 
escalator  oiau— ■■  ilor«ov«r.  a  number 
of  questions  have  arisen  cuuueiuing 
the  operation  of  certain  escalator 
clauses  withbi  the  framework  of  the 
Natural  Gas  Policy  Act  and.  to  the 
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extent  It  remains  applicable,  the  Natu- 
ral Gas  Act.  The  questions  involve 
matters  of  considerable  economic  sig- 
nificance. Also  the  issues  Involved  are 
directly  related  and  are  of  conse- 
quence to  the  Commissions  admln- 
stratlve  and  enforcement  responsibil- 
ities under  both  the  Natural  Gas 
Policy  Act  and  the  Natural  Gas  Act. 
The  Commission  shall  speak  to  these 
fundamental  issues  In  this  order. 

IL  Prociduhal  Histoby 

The  Commission's  Interim  Regula- 
tions Implementing  the  Natural  Gas 
Policy  Act  at  present  contain  the  fol- 
lowing admonition  with  respect  to  the 
operation  of  Indefinite  price  escalator 
clauses: 
i  270.205    IndefiniU  price  eacatalor  clause*. 

(a)  The  esUbllshment  of  maximum  lawful 
prices  under  the  NOPA  chaU  not  trigger  In 
(kifinite  price  escalator  clauses  In  existing 
intrastate  or  Interstate  contracts. 

(b)  For  purposes  o(  this  section,  the  term 
Indefinite  price  escalator  clause'  shall  have 
the  same  meaning  as  provided  in  section 
105<bH3HB)  of  the  NGPA.* 

As  noted  In  the  Preamble  to  the  In- 
terim Regulations.  5  270.205  was  an  at- 
tempt to  Incorporate  the  expression  of 
Congressional  intent  at  page  83  of  the 
Joint  Explanatory  Statement  of  the 
Committee  of  Conference  respecting 
the  effect  of  the  establishment  of 
maximum  lawful  prices  on  Indefinite 
price  escalator  clauses  In  existing  in- 
trastate contracts.  The  Commission's 
Interim  Regulations  applied  the  same 
rule  to  IntersUte  contracts.* 

Since  the  adoption  of  the  Interim 
Regulations,  we  have  received  numer- 
ous comments  and  requests  for  clarifl 
cation.  The  Commission  first  consid- 
ered this  matter  at  an  open  meeting 
on  December  21.  1978.  Memoranda  dis- 
ctissing  the  Issue  were   inserted  into 
the  public  record  in  Docket  No.  RM79- 
3  in  order  to  solicit  an  expression  of 
views  and  comments  and  to  assist  the 
Commission    in    resolving    the    issues 
presented  by  the  rule.  These  meroo- 
randft  also  sought  to  address  several 
quesrtmM  which  had  arisen  at  various 
NGPA       tanplemsntatlon       seminars, 
through  the  Cooamisslon's  telephone 
hot-Une  program,  and  at  public  hear- 
ings held  before  staff  panels  in  Wash- 
ington. D.C..  New  Orleans.  San  Frsui- 


clsco  and  New  York.  In  response  to 
these  comments,  an  oral  argimient  was 
convened  on  the  issues  this  order  ad- 
dresses before  the  Commission  en 
banc  on  January  19,  1979.  Nineteen 
parties  participated  in  this  argument, 
and  nimaerous  written  comments  were 
received.' 

Fy)llowing  the  oral  argtiment,  and 
after  consideration  of  the  comments, 
the  Commission  reached  a  tenUtlve 
decision  on  the  matters  at  issue  In  an 
open  meeting  on  January  24,  1979. 

The   Commission    had    intended    to 
issue   an   immediately   effective   final 
rule.  The  Commission  was  fully  aware 
that  continued   uncertainty   with   re- 
spect to  the  contractual  rights  of  the 
parties  could  (and  would  if  allowed  to 
go  on  much  longer)  have  serious  detri- 
mental effects  in  the  marketplace.  It 
was   our   objective,   therefore,   to   ad- 
dress this  matter  in  a  comprehensive 
way  as  early  as  practicable.  However, 
upon  concluding  the  review  of  the  pro- 
posed  order,    the   Commission    recog- 
nized that  there  were  still  some  linger- 
ing questions  concerning  the  founda- 
tion and  rationale  advanced  for  the 
tentative  conclusions.  Also,  in  light  of 
the   complexities   and   Importance   of 
the   Issues   involved,   the  Commission 
determined  that  it  would  be  a  more 
prudent  course  to  test  its  preliminary 
conclusions    in    a    further    comment 
period  and  to  seek  to  measure  the  con- 
sequences of  the  proposed  decision. 

For  these  reasons,  on  February  13. 
1979.  the  Commission  published  its 
tentative  conclusions  In  the  form  of  a 
proposed  rulemaking,  vacating  Its  pre- 
vious determination  to  Issue  an  imme- 
diately effective  final  rule.  In  its 
notice,  the  CommLssion  not  only  asked 
for  views  on  Its  proposed  rule,  but  also 
Invited  comments  on  three  alternative 
approaches. 

On  February  27,  1979,  a  public  hear- 
ing was  convened  at  which  20  parties 
appeared.  In  addition,  we  received 
written  comments  from  numerous  par- 
ties, including  Members  of  Congress. 
government  agencies  and  officials,  pro- 
ducers, pipelines,  distribution  compa- 
nies, other  purebascrs  and  consumer 
groups. 

The  Commission  has  evaluated  each 
of  the  oral  and  written  comments  pre- 
sented.* On  the  basis  of  that  evalua- 


•Section  101(b)<9)  of  the  Natural  Oas 
Policy  Act  provides:  (In)  the  case  o(  any 
price  which  Is  established  under  any  con- 
tract for  the  first  sale  of  natural  gas  and 
which  does  not  exceed  the  applicable  maxl- 
mvun  lawful  price  under  this  title  •  *  *.  such 
maximum  Uwful  price  •  *  '  shall  not  super- 
sede or  nullify  the  effectiveness  of  the  price 
Mtabllshed  under  such  contract. 

•H  R.  Report  No.  95-1752.  »5th  Cong..  76 
Sess..  at  p.  74.  See  also,  the  statement  of 
Congressman  John  D.  Oingell  at  95  Cong. 
Rec.  13117  <daUy  ed.  October  14.  1978). 


'Section  lOSCbXSXB)  defines  Indefinite 
price  escalator  clause  as  follows: 

(B)  Definition  of  Indefinite  Price  Escala- 
tor Clause.— For  purpose  of  this  paragraph, 
the  term  "indefinite  price  escalator  cUuae' 
Includes  any  provision  of  any  contrsM— 

(I)  which  provides  for  the  establishment 
or  adjustment  of  the  price  for  natural 
delivered  under  such  contract  by  refere 
to  other  prices  for  natural  gas.  for  crude  oQ. 
or  for  refined  petroleum  products;  or 

(II)  which  allows  for  the  establishment  or 
adjustment  of  the  price  of  natural  gas  deliv- 
ered under  such  contract  by  negotiation  be 
tween  the  parties. 

'See  discussion  at  pages  IB,  et  sea.,  ia/ro. 


'See,  Notice  of  Seminars  Concerning  Im- 
plementation of  the  Natural  Oas  Policy  Act 
of  1978.  November  14,  1978;  tee  aUo,  Order 
Setting  Oral  Argument,  issued  January  12, 
1979,  m  Docket  No.  RM79-3.  PERC  News 
Release  FE-474.  November  13,  1978.  FERC 
News  Release  PE-488,  November  1.  1978. 

*As  we  stated  in  our  notice  at  page  &.  the 
rule  was  proposed  In  a  separate  docket 
number.  We  reiterate  that  the  action  we 
take  today,  although  issued  in  Docket  No. 
RM79-22,  reflects  consideration  of  all  rele- 
vant commenU  submitted  In  Docket  Nos. 
RM7»-3  and  Rli79-4.  We  further  relteratf 
that  we  take  official  notice  of  and  incorpo- 
rate by  leferenoe  the  relevant  portions  of 
those  dockets. 


tlon  the  Commission  has  determined 
to  revise  its  preliminary  views  on  these 
matters  in  a  number  of  important  re- 
spects. In  the  following  section  con- 
taining the  Commission's  Analysis  and 
Decision  we  have  dealt  specifically 
with  a  number  of  the  comments  and 
have  appended  to  this  order  a  sum- 
mary of  the  major  arguments  present- 
ed to  us.  It  is  entirely  impracticable  in 
the  circumstances  to  discuss  each  and 
every  argument  submitted  for  our  con- 
sideration. Accordingly,  the  Commis- 
sion advises  that,  although  we  have 
considered  the  entirety  of  the  com- 
ments submitted  to  us,  some  raise 
questions  beyond  the  scope  of  this 
order  and  consequently  are  not  dealt 
with  herein.* 


•Tenneco  Oil  Company  and  others  (Ten- 
neco)  have  filed  a  motion  requesting  the 
Commission  to  waive  the  requirement  that 
persons  apply  for  rehearing  of  this  order 
prior  to  seeking  judicial  review  thereof.  The 
need  for  rehearing  of  rules  and  regulations 
Issued  under  the  Natural  Gas  Policy  Act 
arises  under  section  506  of  that  Act  and 
Commission  Order  No.  21  (January  3.  1979). 
Section  506(b)  does  not  expressly  require  re- 
hearing of  rules  and  regulations  promulgat- 
ed under  the  Natural  Gas  Policy  Act.  I'he 
Conference  Report,  however,  "provides 
(that)  Judicial  review  (under  the  NGPA 
shall  be)  based  on  the  Natural  Gas 
Act  •  •  •."•  H.R.  Rep.  No.  95-1752  at  122, 
95th  Cong.,  2d  Sess.  (1978).  In  issuing  Order 
No.  21,  the  Commission  "determined  to  give 
effect  to  the  expressed  intention  of  (Con- 
gress] that  generally  the  Judicial  review  pro- 
cedures under  the  NGPA  should  follow 
those  under  the  Natural  Gas  Act"  (Order 
No.  21  at  6),  and  adopted  regulations  provid- 
ing for  rehearing  of  rules  and  regulations 
i8.sued  pursuant  to  the  Natural  Gas  Policy 
Act.  Petitions  for  review  of  Order  No.  21  are 
pending  before  the  Fifth  Circuit  Court  of 
Appeals  in  Ecee,  Inc.,  et  of.  v.  FERC,  No.  79- 
1171. 

Tenneco  suggests  that  the  rehearing  re- 
quirement should  be  waived  In  this  proceed- 
ing l>ecause  there  is  no  substantial  need  for 
further  Commission  action  In  this  proceed- 
ing and  t)ecause  rehearing  In  this  docket 
will  adversely  impact  arr^mgements  in  the 
Ecce  case  to  resolve  expeditiously  the  ques- 
tion of  the  validity  of  Order  No.  21.  Tenneco 
presents  various  arguments  in  support  of  Its 
position  that  rehearing  should  be  waived  in 
this  proceeding.  In  essence.  Tenneco  argues 
that  all  Interested  persons  have  had  several 
opiX)riunities  to  present  their  views  and 
that  further  delay  would  not  be  beneficial. 
While  we  s>'mpathize  with  Tenncco's  desire 
to  obtain  prompt  Judicial  review  of  the 
Commission's  order  in  this  proceeding  and 
agree  that  this  pr(x;eeding  must  be  brought 
to  a  conclusion  as  expeditiously  as  is  practi- 
cable In  the  circumstances  we  must  deny 
the  request  for  waiver  of  the  rehearing  re- 
quirement. 

In  this  proceeding.  The  Commi£.sion  is 
acting  pursuant  to  both  the  Natural  Gas 
Policy  Act  and  the  Natural  Gas  Act,  and  is 
amending  regulations  adopted  pursuant  to 
the  Natural  Gas  Act.  Section  19<a)  of  the 
Natural  Gas  Act,  15  VS.C.  717r(a)  provides 
to  all  adversely  affected  persons  a  right  to 
petition  the  Commission  for  rehearing  of 
orders  within  30  days  after  issuance.  There- 
after, if  rehearing  is  denied  by  the  Commis- 
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III.  CoiCMissiON  Analysis  and 

DECISIOIf 

Before  proceeding  with  our  analysis, 
we  believe  It  advisable  to  make  a  few 
preliminary  points.  First,  the  Commis- 
sion fully  accepts  the  view  that  the 
maximum  lawful  ceiling  prices  pre- 
scribed under  the  Natural  Gas  Policy 
Act  are  "Just  and  reasonable"  prices 
for  purposes  of  section  4  and  section  5 
of  the  Natural  Gas  Act.  The  Congress 
has  clearly  said  so  in  section  601  of  the 
Natural  Gas  Policy  Act.  Moreover,  the 
Commission  does  not  (nor  could  it 
properly)  object  to  such  prices  on  the 
basis  that  they  are  "too  high"  or  that 
they  are  not  adequately  "cost-related 
or  justified".  The  Congress  has  struck 
the  balance  between  constimer  and 
producer  Interest;  reserved  to  this 
Commission  is  only  the  task  of  admin- 
istration and  the  authority  to  pre- 
scribe higher  price  ceilings  in  certain 
circimistances.  '• 

Second,  our  purpose  and  responsibil- 
ity here  is  to  give  effect  to  Congres- 
sional intent  as  that  may  be  gleaned 
from  the  contemporaneous  legislative 
history  which  was  constructed  at  the 
time  the  Natural  Gas  Policy  Act  was 
enjwjted. 

Third,  we  cannot  responsibly  with- 
draw from  the  field  and  refuse  to  ex- 
amine contractual  arrangements  as 
has  been  suggested  to  us.  Both  the 
Natural  Oas  Policy  Act  and  the  Natu- 


sion,  that  person  may  seek  Judicial  review  as 
provided  by  section  19(b)  15  U.S.C.  717r(b). 
See.  eg..  Federal  Power  Commission  v.  Colo- 
rado Interstate  Gas  Co.,  348  U.S.  492.  497- 
499  (1955).  The  Commission  lacks  the  au- 
thority, to  waive  at  the  t>ehest  of  any  Indi- 
vidual party  the  statutory  right  conferred 
on  all  interested  persons  to  seek  rehearing. 
Just  as  no  person  may  seek  Judicial  review 
until  he  has  exhausted  that  remedy.  E.g., 
Federal  Power  Commission  v.  Colorado  In- 
terstate Gas  Co.  supra;  Boston  Gas  Co.  v. 
Federal  Energy  Regulatory  Commission,  575 
F.  2d  975,  977-979  (1st  Cir.  1978).  We  also 
conclu'le  that  the  same  rule  should  apply 
under  the  Natural  Gas  Policy  Act,  l)oth  be- 
cause Congress  intended  that  Judicial  review 
under  the  Natural  Gas  Policy  Act  would 
generally  follow  the  pattern  of  Judicial 
review  under  the  Natural  Gas  Act,  and  be- 
cause exhaustion  of  rehearing  remedies  is  a 
useful  and  practical  administrative  prereq- 
uisite to  development  of  the  Commission's 
final  decisions.  Furthermore,  even  if  the 
Commission  had  the  authority  to  waive  the 
rehearing  requirement  under  the  Natural 
Gas  Policy  Act.  we  find  no  good  (»use  for 
doing  so  in  this  pr(x;eeding.  This  order  con- 
stitutes the  Commission's  initial  promulga- 
tion of  final  regulations  specifically  address- 
ing the  operation  of  various  Indefinite  pric- 
ing clauses.  Rehearing  will  afford  the  Com- 
mission the  opportunity  to  correct  any 
errors  prior  to  Judicial  review  and  to  narrow 
and  refine  any  issues  which  might  be  pre- 
sented to  the  courts.  Finally,  rehearing  will 
not  unduly  delay  final  resolution  of  the 
issues  herein.  For  these  reasons,  Tenneco's 
motion  is  denied. 

"See  sections  104(bK2).  106(c),  107(b)  and 
109(b)(2). 
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ral  Gas  Act  relate  the  terms  of  con- 
tractual arrangements  between  buyers 
and  sellers  to  the  controlling  statutory 
requirement.  On  this  last  point,  some 
further  amplification  may  be  helpful. 

The  Congress  has  resided  in  this 
Commission  both  the  authority  and 
responsibility  to  administer  the  Natu- 
ral Gas  Policy  Act  and.  In  particular, 
to  insure  the  integrity  of  the  ceil  ng 
prices  established  in  Title  I.  In  several 
instances  statutory  requirements  are 
based  on  contractual  relationships.  In 
particular,  with  respect  to  natural  gas 
not  previously  committed  or  dedicated 
to  Interstate  commerce  which  Is  being 
sold  under  an  existing  contract,  the 
statutory  ceiling  price  Is  the  price 
under  the  terms  of  the  contract  as  it 
existed  on  November  9,  1978  (section 
105(b)(1)).  Also,  the  maximum  lawfiQ 
price  which  governs  any  rollover  con- 
tract of  natural  gas  which  was  not  pre- 
viously committed  or  dedicated  to  in- 
terstate commerce  is  governed  by  ref- 
erence to  the  terms  of  the  expired  con- 
tract. Accordingly,  under  the  legisla- 
tive scheme,  this  Commission  mtist 
necessarily  become  Involved  In  re\iew- 
Ing  the  contractual  arrangements  be- 
tween parties  to  existing  contracts  as 
they  relate  to  natural  gas  not  previ- 
ously committed  or  dedicated  to  inter- 
state commerce. 

In  the  case  of  gas  previously  commit- 
ted or  dedicated  to  interstate  com- 
merce which  Is  being  sold  under  exist- 
ing contracts,  the  Commission's  re- 
sponsibility Is  even  more  direct  and 
substantial."  As  previously  noted  in 
the  introduction,  the  Natujal  Gas  Act 
and  the  Commission's  regulations  con- 
tinue to  apply  in  many  im[>ortant  re- 
spects to  natural  gas  which  was  previ- 
ously committed  or  dedicated  to  inter- 
state commerce.  It  Ls  true  that  the 
system  of  legislatively  prescribed 
maximum  ceiling  prices  replaces  In 
large  measure  both  the  Commission's 
authority  and  its  responsibility  to  es- 
tablish just  and  reasonable  rates  appli- 
cable to  producer  sales  in  Interstate 
commerce.  And  It  Is  equally  true  that 


"The  "more  direct  and  substantial  re- 
sponsibility" to  which  the  above  paragraph 
refers  attaches  only  to  natural  gas  which 
was  previously  committed  or  dedicated  to 
interstate  commerce  and  which  is  being  sold 
under  an  existing  contract.  The  Commission 
takes  this  opportunity  to  emphasize  the  im- 
portance of  the  distinction  between  natural 
gas  which  was  not  committed  or  dedicated 
to  interstate  commerce  on  the  day  t)efore 
date  of  enactment,  and  that  which  was.  It  is 
not  a  question  of  interstate  or  intrastate 
commerce,  as  such.  In  other  words,  natural 
gas  which  was  not  previously  committed  or 
dedicated  to  interstate  commerce  would  not 
be  subject  to  additional  restrictions  merely 
because  the  rollover  contract  was  executed 
with  an  interstate  pipeline  or  an  Interstate 
pipeline  succeeded  to  the  purchaser  °s  Inter- 
est In  an  existing  contract.  In  either  in- 
stance, aections  105  and  106(b)  of  the  Natu- 
ral Gas  Policy  Act  would  govern. 
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the  Congress  has  deemed  the  statu- 
tory ceiling  prices  to  be  Just  and  rea- 
sonable for  purposes  of  sections  4  and 
5  of  the  Natural  Oas  Act.  But  the 
question  still  remains  r/hether  there 
exists  the  requisite  contractual  au- 
thority to  charge  and  collect  such 
prices.  The  principal  established  In 
section  101(bK9)  of  the  Natural  Gas 
Policy  Act  is  that  the  legislation  pre- 
.scrlbes  ceiling  prices.  The  Congress 
specifically  recognized  that  contract 
prices  may  be  lower  than  the  Federal 
maximum  lawful  price  and  that.  In 
such  circumstances,  the  contractual 
arrangement  l)etween  the  parties 
would  continue  to  govern  their  rela- 
tiondhip.  and  not  be  superseded  by 
the  Federal  ceiling  price."  Thus, 
where  the  Natural  Gas  Act  continues 
to  govern,  the  Congress  seems  to  have 
intentionally  preserved  the  Mobile- 
Sierra  line  of  cases  "  which  require 
thLs  Commission  to  determine  not  only 
whether  the  rate  is  just  and  reason- 
able but  also  whether  the  sales  con- 
tracts l)etween  the  parties  authorize 
those  rates. 

In  the  Mobile-Sierra  cases,  the  Su- 
preme Court  held  that  a  utility  may 
not  unilaterally  file  for  increased  rates 
when  the  company's  contracts  with  its 
wholesale  customers  fix  the  rales  for 
the  contract  term.  This  simply  means 
that  the  contract  lietween  the  parties 
governs  the  legality  of  the  filing.  Rate 
filings  consistent  with  contactual 
agreements  are  valid:  rate  filings  in- 
consistent with  contractual  obligations 
are  invalid.  '*  This  rule  of  law  parellels 
the  preser\'ation  of  a  buyer's  contrac- 
tual right  to  purchase  natural  gas  at 
prices  l)elow  the  Natural  Gtis  Policy 
ceiling  prices  as  contained  in  section 
J01(b)<9).  Accordingly,  the  Mobile- 
Sierra  doctrine  requires  the  Commis- 
sion to  determine  whether  contractual 
authorization  exists  for  the  collection 
of  the  maximum  lawful  prices  estab- 
lished by  the  Natural  Gas  Policy  Act. 

t4 

Because  the  statutory  requirement 
and  this  Commission's  responsibilities 
differ  with  respect  to  gas  sold  under 
existing  contracts  depending  on 
whether  the  gas  was  previously  com- 
mitted or  dedicated  to  interstate  com- 
merce, we  will  address  these  matters 
separately.  For  convenience,  we  will 
refer  to  •existing  intrastate  contracts" 
and     -existing    Interstate    contracts'. 


'Remark-s  of  Congressman  John  D.  Din- 
grll.  95  Cong.  Rec.  13117  (daily  ed  October 
14.  1978) 

"  United  Gas  Pipe  Line  Co.  v.  Mobile  Gas 
Serrice  Corp..  350  U.S.  332  (1950);  Federal 
Power  Commission  v.  Sierra  Pacific  Power 
Co..  350  U.S.  348  (1950);  United  Gas  Pipe 
Line  Co..  v.  Memphis  Light.  Gas  and  Water 
Ditision.  ct  al..  358  U.S.  103  (1958). 

"Richmond  Potcer  ,t  Light  v.  FPC.  481 
F.2d  490  (1973).  See  Otter  Tail  Power  v. 
FPC.  536  F.2d  240  (1976):  Appalachian 
Power  Co.  v.  FPC.  529  P.2d  342  (1976). 
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Readers  of  the  Commission's  order 
should  keep  in  mind  that  these  terms 
do  not  accurately  track  the  distinction 
which  the  Congress  has  drawn  In  the 
Natural  Gas  Policy  Act.'* 

A.  BACKGROUND 

Existing  intrastate  contracts  contain 
a  variety  of  indefinite  escalator  and 
price  redetermination  provisions.  One 
common  form  is  a  favored  nations 
clause,  requiring  the  price  paid  to  in- 
*crease  to  keep  pace  with  other  prices 
paid  or  natural  gas  In  some  defined 
area.  Another  Is  a  price-reference 
clause  which  provides  for  an  Increase 
in  price  tied  to  any  increase  in  the  de- 
livered price  of  some  other  fuel.  Rede- 
termination provisions  generally  pro- 
vide that  as  a  particular  time  during 
the  contract  term  or  upon  the  happen- 
ing of  a  stated  event,  the  parties  will 
negotiate  a  new  price.  Still  another 
common  type  of  clause  Is  the  use  In  an 
intrastate  contract  of  an  "FPC 
clause",  which  would  operate  to  in- 
crease the  contract  price  whenever  the 
FPC  or  FERC  set  a  new  just  and  rea- 
sonable rate. 

Each  of  the  aforementioned  escala- 
tor and  price  redetermination  provi- 
sions would  appear  to  be  ■indefinite 
price  escalator  clauses"  falling  within 
the  definition  contained  in  section 
105(b)(3)(B)  of  the  Natural  Gas  Policy 
Act.  Section  105(bM3)  applies  to  the 
post- 1984  period  and  it  may  toe  sug- 
gested that  the  definition  contained  in 
clause  (B)  has  no  current  applicability. 
However,  the  Conference  Report  dis- 
cussion, appearing  at  page  83.  Indi- 
cates that  the  Conferees  specifically 
considered  the  question  of  the  pre- 
1985  applicability  of  Indefinite  price 
escalator  clauses  and  had  some  specif- 
ic views  and  instructions  to  offer  with 
jespect  to  their  effect  and  applicabil- 
ity. It  may  be  safely  presumed,  we 
think,  that  the  Conferees  intended  to 
attach  the  same  meaning  to  'he  term 
"indefinite  price  escalator  clause"  in 
its  discussion  as  it  attaches  to  the  use 
of  that  term  in  the  section  of  the  Act 
to  which  that  discussion,  in  large 
measure,  pertains.  On  pages  82-83  of 
the  Conference  Report  we  are  told 
several  important  things  in  this 
regard. 

First,  in  the  case  of  sales  of  natural 
gas  under  an  existing  Intrastate  con- 
tract, the  suitutory  ceiling  price  de- 
pend^ upon  the  contract  price  in  effect 
on  the  date  of  enactment  of  this  Act 
(Noveml)er  9.  1978).  If  the  contract 
price  in  effect  on  November  9.  1978.  is 
less  than  the  new  gas  ceiling  price  (I.e.. 
the    section    102    price    applicable    to 

new     gas"),     the     maximum     lawful 


'■As  noted  previously  in  footnote  12.  the 
distinction  turns  on  whether  the  gas  under 
the  existing  contract  was  previously  com- 
mitted or  dedicated  to  interstate  commerte 
on  November  8.  1978. 


price,  beginning  in  December  1978  and 
any  subsequent  month.  Is  the  lower  of 
(1)  the  price  under  the  terms  of  the 
existing  contract  In  effect  on  Novem- 
ber 9.  1978.  or  (2)  the  new  gas  price. 
This  is  the  formula  provided  in  section 
105(bKl).  Thus,  we  are  told,  "the  price 
under  the  contract  may  escalate 
through  the  operation  of  both  fixed 
price  escalator  clauses  and  indefinite 
price  escalator  clauses  in  existence  as 
of  the  date  of  enactment,  but  the  price 
may  not  exceed  the  new  gas  price."'* 

On  the  other  hand,  if  the  contract 
price  in  effect  on  November  9.  1978.  Is 
greater  than  the  new  gas  price,  the 
maximum  lawful  price  formula  imder 
section  105(b)(2)  would  allow  further 
increases  in  the  contract  price  only  to 
allow  for  adjustmenUs  for  inflation, 
unless  or  until  the  new  gas  price 
catches  up  to  the  adjusted  contract 
price.  Thereafter  the  price  may  in- 
crease to  track  the  Increase  in  the  new 
natural  gas  price.  Accordingly,  the  op- 
eration of  both  fixed  price  escalator 
clauses  and  indefinite  price  escalator 
clau.ses  is  limited  to  the  rate  of  the  In- 
flation adjustment  unle.ss  and  until 
the  new  gas  price  catches  up  and 
thereafter  exceeds  the  inflation  ad- 
Justed  contract  price. 

Having  thus  set  out  the  basic 
method  for  determining  the  maximum 
lawful  price  applicable  to  existing  in- 
trastate contracts,  the  conferees  then 
turn  to  a  discussion  of  the  operation 
of  Indefinite  price  escalator  clauses. 
This  discussion  notes  that  the  provi- 
sions of  section  313  of  the  Natural  Gas 
Policy  Act  specifically  prohibit  prices 
paid  in  any  sale  of  high-cost  natural 
gas.  from  triggering  the  operation  of 
any  indefinite  price  escalator  clauses. 
The  conferees  also  observe  that  the 
Federal  government  has  ceded  to 
states  under  section  602  the  authority 
to  further  limit  the  operation  of  price 
escalator  clauses  as  an  adjunct  to  their 
authority  to  prescribe  lower  maximum 
lawful  prices  for  the  first  sale  of  natu- 
ral gas  produced  within  the  state. 

TheiT  the  following  paragraph  ap- 
pears: 

Some  tntrasute  contracU  currently  In  ex- 
istence contain  indefinite  price  escalator 
clauses  which  can  be  triggered  by  a  numl)er 
of  factors.  Including  adju-stments  by  the 
Commission  of  "jusl  and  reasonable"  rates 
esUblished  under  the  Natural  Gas  Act.  The 
conferees  do  not  intend  that  the  mere  estab- 
lishment of  the  ceiling  prices  under  this  Act 
shall  trigger  indefinite  price  escalator 
clauses  in  existing  intrastate  contracts. 
Once  natural  gas  is  sold  pursuant  to  the 
ceiling  prices  under  this  Act.  such  clauses 
would  be  activated  as  limited  by  this  Sec- 
tion. 

In  the  immediately  preceding  para- 
graph of  the  Conference  Report,  we 


are  told  that  "Ctlhis  section  of  the 
Conference  Agreement  is  not  intended 
to  apply  to  interstate  contracts  in  ex- 
istence as  of  the  date  of  enactment"  ", 
and  that  the  Conferees  were  aware 
that  "(sJuch  contracts  are  currently 
subject  to  regulation  by  the  Commis- 
sion pursuant  to  the  Natural  Gas  Act." 
The  Conferees  then  go  on  to  assert 
that  "[Clommission  regulations  bar 
the  use  of  indefinite  price  escalator 
clauses  in  interstate  sales." 

These  two  paragraphs  which  appear 
at  page  83  of  the  Conference  Report, 
lie  at  the  root  of  the  debate  and  confu- 
sion which  attends  the  question  of  the 
operation  of  indefinite  price  escalator 
clauses  imder  the  Natural  Gas  Policy 
Act.  And  It  is  this  Commission's  at- 
tempt to  give  expression  to  the  Con- 
gressional intent  embodied  in  these 
paragraphs  that  has  focused  cohiment 
on  the  important  questions  which 
relate  to  the  operation  of  price  escala- 
tor clauses  under  the  Act. 

In  drafting  Its  Interim  Regulations 
implementing  the  Natural  Gas  Policy 
Act,  the  Commission  merely  attempt- 
ed to  incorporate  in  its  Regulations  an 
approximation  of  the  legislative  ex- 
pression contained  on  page  83  of  the 
Conference  Report.  Inasmuch  as  the 
Regulations  were  required  to  be  effec- 
tive on  Deceml>er  1.  1978.  only  three 
weeks  from  date  of  enactment,  time 
did  not  permit  a  considered  exposition 
of  the  effect  of  indefinite  price  escala- 
tor claiisee  under  the  Act.  Thus,  the 
Commission  provided  in  {270.205  (18 
CFR  270.205)  that: 

(a)  The  establishment  of  maximum  lawful 
prices  under  the  NGPA  shall  not  trigger  in- 
definite price  escalator  clauses  in  existing 
intrastate  or  interstate  contracts. 

(b)  For  purposes  of  this  section,  the  term 
indefinite    price    escalator    clause"    shall 

have  the  same  meaning  as  provided  in  sec- 
tion l05(b)(3KB)  of  the  NGPA. 

With  respect  to  existing  Intrastate 
contracts,  §270.205  approximates  the 
language  contained  in  the  second  sen- 
tence of  the  last  paragraph  on  page  83 
of  the  Conference  Report.  The  section 
was  made  equally  applicable  to  inter- 
state contracts  in  order  to  make  clear 
that  the  current  bar  to  certain  indefi- 
nite price  escalator  clauses  under  ex- 
isting CoRunission  Regulations  would 
continue  in  effect.  In  so  doing,  we 
were  attempting  to  give  expression  to 
the  intent  and  requirement  of  the  pen- 
ultimate paragraph  contained  on  page 
83  of  the  Conference  Report.  '• 


'*H  R.  Report  No.  95-1752.  95th  Cong..  2d 
sess..  at  p.  82. 


"Presumably  the  reference  to  "this  sec- 
tion" is  a  reference  to  section  105  of  the 
Natural  Gas  Policy  Act. 

"In  this  regard  Senator  Henry  M.  Jack- 
son. Senate  Floor  manager  for  consideration 
of  the  Natural  Gas  Policy  Act.  stated,  in  re- 
ferring to  indefinite  pricing  provisions. 
"However,  operation  of  those  clauses  is  pro- 
hibited by  current  Commission  Regulations. 
There  is  no  Intent  to  change  or  otherwise 
modify  that  prohibition."  95  Cong.  Rec.  S. 
15021  (daily  ed.  Sept.  13,  1978). 
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Existing  interstate  contracts,  like 
their  counterparts  in  the  intrastate 
market,  contain  a  variety  of  price  esca- 
lator clauses.  But  unlike  the  situation 
that  obtains  with  respect  to  intrastate 
contracts,  certain  price  escalator 
clauses  contained  in  Interstate  con- 
tracts have  been  prohibited  or  made 
inoperative  under  Commission  Regula- 
tions promulgated  pursuant  to  the  au- 
thorities contained  in  the  Natural  Gas 
Act. 

The  Current  prohibitions  are  con- 
tained in  §  154.93  of  the  Commission's 
regulations  imder  the  Natural  Gas 
Act.  Generally  speaking,  this  Regula- 
tion makes  inoperative  any  provision 
in  an  interstate  contract  which  pro- 
vides for  a  change  in  price  which  is 
not  in  the  form  specifically  permitted 
by  the  regulations.  SE>ecifically. 
S  154.93  provides  in  pertinent  part: 

Provided,  That  In  contracts  executed  on 
or  after  April  3.  1961,  for  the  sale  or  trans- 
portation of  natural  gas  subject  to  the  Jiuls- 
diction  of  the  Commission,  any  prqvision  for 
a  change  of  price  other  than  the  following 
provisions  shall  be  inoperative  and  of  no 
effect  at  law;  the  permissible  provisions  for 
a  change  in  price  are: 

(a)  Provisions  that  change  a  price  in  order 
to  reimburse  the  seller  for  all  or  any  part  of 
the  changes  in  production,  severance,  or 
gathering  taxes  levied  upon  the  seller. 

(b)  Provisions  that  change  a  pric«  to  a  spe- 
cific amount  at  a  definite  date: 

(b-1)  Provisions  that  pemut  a  change  in 
price  to  the  applicable  Just  and  reasonable 
area  ceiling  rate  which  has  been,  or  which 
may  be.  prescribed  by  the  Commission  for 
the  quality  of  the  gas  involved;  and 

(c)  Provisions  that,  ontje  in  five-year  con- 
tract pericxls  during  which  there  is  no  provi- 
sion for  a  change  in  price  to  a  specific 
amount  (paragraph  (b)  of  this  section), 
change  a  price  at  a  definite  date  by  a  price- 
redetermination  t>ased  upon  and  not  higher 
than  a  producer  rate  or  producer  rates 
which  are  subject  to  the  Jurisdiction  of  the 
Commission,  are  not  in  issue  in  suspension 
or  certificate  proceedings,  and,  are  In  the 
area  of  the  price  in  question:  Provided  fur- 
ther. That  any  contract  executed  on  or  after 
April  2,  1962,  containing  price-changing  pro- 
visions other  than  the  permissible  pro\i- 
sions  set  forth  in  the  proviso  next  above 
shall  be  rejected.  (Order  242.  27  PR  1357. 
Feb.  14,  1962,  as  amended  by  Order  329,  31 
FR  15486,  Dec.  8,  1966.) 

Thus,  current  Regulations  of  the 
Commission  declare  "inoperative  and 
of  no  effect  at  law"  most  indefinite 
price  escalator  clauses.  And  it  was  of 
this  prohibition  that  Senator  Jackson 
spoke  when  he  stated  that  there  was 
no  "Intent  to  change  or  otherwise 
modify  that  prohibition".'*  The  prob- 
lem occurs  with  respect  to  paragraph 
(b-1)  of  the  above  quoted  proviso. 
There  the  Regulation  specifically 
allows  to  operate  a  provision  which 
would  "permit  a  change  in  price  to  the 
applicable  Just  and  reasonable  area 
ceiling  rate  which  has  been,  or  which 


"95  Cong.  Rec.  S.  15021  (daily  ed.  Sep.  13. 
1978). 
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may  be.  ^ir^scribed  by  the  Commission 
for  the  quality  of  the  gas  involved". 
Contractual  clauses  of  the  character 
permitted  tmder  paragraph  (b-1)  of 
§  154.93  have  come  to  be  known  as 
"area  rate  clauses"  or  "PPC  clauses". 

First,  it  should  be  noted  that  an 
"area  rate  clause"  would  fall  within 
the  technical  definition  of  indefinite 
price  escalator  clauses  contained  in 
section  105(b)(3)(B)  of  the  Natural 
Gas  Policy  Act.  Further  evidence  that 
the  Congress  regarded  area  rate 
clauses  as  indefinite  price  escalator 
clauses  can  be  gleaned  from  the  first 
sentence  in  the  last  paragraph  appear- 
ing on  page  83  of  the  Conference 
Report  which  states,  "[slome  intra- 
state contracts  currently  in  existence 
contain  indefinite  price  escalator 
clauses  which  can  be  triggered  by  a 
number  of  factors,  tncZtufin^  adjust- 
ments by  the  Commission  of  just  and 
reasonable  rates  established  imder  the 
Natural  Gas  Act".  It  Is  possible  to 
structure  an  argument  that  the  Con- 
gress misperceived  the  effect  of  the 
Commission's  Regulations  believing 
that  those  Regulations  constrained 
the  operation  of  area  rate  clauses  in 
interstate  contracts,  thus  making  it 
unnecessary  for  the  Congress  to  ad- 
dress the  question  in  specific  terms. 
We  do  not  think,  however,  there  is 
much  substance  to  such  an  argument 
The  more  likely  construction  of  legis- 
lative intent  is  that  the  Congress  in- 
tended that  the  Commission  continue 
to  prohibit  that  which  was  prohibited, 
but  allow  to  operate  that  which  has 
been  permitted  under  th*;  terms  of  the 
Commission's  Regulations. 

It  is  from  this  perspective,  that  the 
Commission  examined  in  its  proposed 
rulemaking  the  provisions  of  5  154.93 
of  its  regulations  under  the  Natural 
Gas  Act.  After  reviewing  the  historical 
development  of  the  prohibitions  con- 
tained in  §  154.93  and  the  development 
of  area  rate  clauses,  the  Commission 
reached  the  tentative  conclusion  that 
any  contractural  clause  which  tracked 
the  literal  text  of  paragraph  (b-1)  of 
§  154.93  would  not  be  triggered  by  the 
Natural  Gas  Policy  Act.  And.  any  price 
escalator  clause  which  did  not  follow 
the  literal  text  of  paragraph  (b-1)  of 
5  154.93,  was  by  the  specific  terms  of 
that  Regulation  made  "inoperative 
and  of  no  effect  at  law".  Accordingly, 
the  Commission  reasoned  that  any 
such  clause  would  be  given  no  greater 
effect  than  a  clause  specifically  per- 
mitted under  paragraph  (b-1).  With 
respect  to  whether  a  conforming  area 
rate  clause  was  triggered,  the  Commis- 
sion nottd  that  the  Regulation  permit- 
ted price  increases  only  to  the  "appli- 
cable just  and  reasonable  area 
rate  •  •  •  prescribed  by  the  Commis- 
sion." The  Natural  Gas  Policy  Act 
ceiling  prices  are  not  prescribed  by  the 
Commission:  they  are  prescribed  by 
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Congress.  Accordingly,  adopting  what 
it  characterized  as  a  "plain  meaning' 
construction,  the  Commission  stated 
that  area  rate  clauses  conforming  to 
the  literal  text  of  the  Commission's 
regulations  would  not  trigger  to  the 
Natural  Gas  Policy  Act  rates  and 
those  which  did  not  conform  to  the  lit- 
eral text  were  rendered  inoperative 
under  the  regulation. 

Similarly,  it  was  the  Commissions 
preliminary  view  that  intrastate  con- 
tracts which  contained  an  "FPC-type 
clause  "  conforming  to  the  literal  text 
of  the  Commission's  Regulations 
would  also  not  trigger  the  Natural  Gas 
Policy  Act  rates.  Moreover,  the  Com- 
mission expressed  the  opinion  that 
area  rate  clauses,  whether  in  inter- 
state or  intrastate  contracts,  which 
permitted  escalation  in  the  event  of 
action  to  be  taken  by  a  "successor  gov- 
ernmental authority"  should  not  be 
read  as  triggered  by  the  Natural  Gas 
Policy  Act  rates.  Here  the  Commission 
reasoned  that  Congress  was  not  a 
"successor"  to  the  Commission  but 
rather  is  the  Commission's  predecessor 
and  progenitor  from  which  its  authori- 
ty derives." 

The  Commission  is  now  convinced 
that  the  initial  view  taken  in  the  pro 
posed  rulemaking  was  incorrect  in  a 
number  of  respects  and  must  be  re- 
vised. 

The  principal  flaw  in  the  Commis- 
sion's reasoning  lies  in  the  too  narrow 
focus  of  the  proposed  rule  on  the  pro- 
visions of  5  154.93  (b-1)  and  the  weight 
given  to  the  literal  text  of  that  provi- 
sion. Several  persons  commenting  in 
this  proceeding  pointed  out  the  weak- 
ness in  this  approach  with  convincing 
argument." 

As  the  Commission  noted  in  its  pro- 
posed rulemaking,  the  current  prohibi- 
tions embodied  in  §  154.93  find  their 
antecedents  in  Federal  Power  Commis- 
sion Order  No.  232  which  was  issued  in 
1961.  That  order  prospectively  banned 
the  effectiveness  of  certain  types  of  in- 
definite pricing  clauses  in  interstate 
contracts.  The  FPC  was  primarily  con- 
cerned with  favored  nation,  redetermi- 
nation, or  spiral  escalation  clauses 
which  it  characterized  as  "undesirable, 
unnecessary  and  incompatible  with 
the  public  interest."  In  essence  the 
Commission  determined  that  such  in- 
definite escalator  provisions  were 
"contrary  to  the  public  interest"  and 
must  be  prohituted."  It  is  also  worth 


"The  Commission  also  reached  the  tenia 
tlve  conclusion  that  parties  to  interstate 
contracts  were  generally  free  to  amend  their 
contracts  to  allow  for  the  payment  of  the 
statutory  ceiling.  The  proposed  order  also 
addressed  the  question  of  amendment  au- 
thority with  respect  to  interstate  contracts. 

"See.  comments  of  the  Public  Service 
Commi-ssion  of  the  State  of  New  York  filed 
February  26.  1979.  in  Docliet  No.  RM79-22 
and  comments  of  Indicated  Producers  filed 
February  26.  1979.  in  Docket  No.  RM79-22. 

"Order  No.  232-A.  25  FPC  609  (1961) 
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noting  that  the  FPC  had  initially  pro- 
posed an  outright  bar  on  ail  indefinite 
pricing  provisions,  only  permitting 
producers  and  pipelines  to  Include  def- 
inite pricing  provisions  in  contracts. 

On  rehearing,  the  FPC  amended  its 
proposed  ban  to  allow  certain: 

"Limited  prlce-redetermlnation  pro- 
visions. Invokable  not  more  than  once 
In  every  five-year  contract  period  and 
based  upon  rates  subject  to  this  Com- 
mlsslons  jurisdiction  (.and,  therefore, 
controlled)."^  These  limited  prlce-re- 
determlnatlon  provisions  were  allowed 
In  order  to  permit  pricing  flexibility 
and  to  provide  an  Incentive  for  long- 
term  contracts.  Several  conclusions  of 
Importance  to  the  Instant  proceeding 
can  be  drawn  from  this  brief  recount- 
ing of  the  development  of  §  154.93  of 
the  Commission's  Regulations.  First, 
the  rule  firmly  stands  on  a  determina- 
tion that  prohibited  Indefinite  escala- 
tion provisions  are  "contrary  to  the 
public  Interest".  The  continued  viabil- 
ity and  application  of  this  rule,  there- 
fore, would  seem  to  turn  on  whether 
the  Commission  could  successfully  es- 
tablish that  it  had  a  reasonable  basis 
for  concluding  that  a  particular  pro- 
hibited clause  was  contrary  to  the 
public  interest. 

It  Is  now  the  Commission's  view  that 
we  would  lack  authority  to  apply 
§  154.93  to  make  inoperative  and  of  no 
effect  at  law  a  price  escalation  provi- 
sion as  would  have  specifically  bound 
the  parties  to  the  outcome  of  legisla- 
tive or  specific  Congressional  action. 
Thus.  If  a  contract  provided  for  escala- 
tion to  rates  established  by  the  Con- 
gress, or  by  legislative  action,  or  spe- 
cifically referenced  the  Natural  Gas 
Policy  Act  prices,  this  Commission 
would  be  without  authority  to  apply 
§  154.93  to  preclude  the  operation  of 
such  clauses  on  a  "contrary  to  the 
public  Interest"  standard.  We  would 
agree  that  If  the  Commission  found  it 
appropriate  to  allow  parties  to  bind 
themselves  to  the  outcome  of  Commis- 
sion proceedings  In  the  exercise  of 
Congresslonally  derived  authority,  we 
could  not  rationally  maintain  that  it 
was  contrary  to  the  public  Interest  for 
the  parties  to  contractually  bind 
themselves  to  actions  taken  by  the 
Congress  directly. 

Moreover,  we  do  not  believe  that  we 
could  apply  5  154.93  on  a  "contrary  to 
the  public  Interest"  standard  so  as  to 
preclude  an  Interpretation  of  the  con- 
tractual arrangement  between  the  par- 
ties or  an  amendment  to  such  contract 
which  would  bind  the  parties  to  the 
Natural  Gas  Policy  Act  maximum 
lawful  celling  prices.  Thus,  we  have 
concluded  that  the  Commission's  origi- 
nal focus  on  the  provisions  of  §  154.93 
was  misplaced.  And.  to  the  extent  that 
section   of   the   Commission's   regula- 


tions under  the  Natural  Gas  Act  re- 
mains applicable.  It  Is  our  view  that  It 
neither  bars  nor  makes  Ineffective  spe- 
cific contractual  provisions  which  in- 
corporate the  Natural  Gas  Policy  Act 
prices  or  provisions  which  provide  for 
price  escalation  tied  to  the  outcome  oX 
Congressional  or  legislative  action. 

Those  Indefinite  price  escalation 
clauses  which  S  154.93  specifically  in- 
tended to  prohibit,  such  as  favored 
nation,  redetermination,  or  spiral  esca- 
lation clauses,  would  continue  to  be 
rendered  inoperative  under  the  regula- 
tion. This  result  was  clearly  the  Intent 
of  the  Congress  at  the  time  the  Natu- 
ral Gas  Policy  Act  was  enawrted. 

The  question  still  remains,  however, 
whether  "typical  area  rate  clauses" 
operate  to  permit  escalation  of  con- 
tract prices  to  the  maximum  ceiling 
prices  provided  in  the  Natural  Gas 
Policy  Act.  The  answer  to  this  ques- 
tion, the  Commission  believes.  Is  nec- 
essarily linked  to  questions  of  contrac- 
tual Interpretation  and  the  Intent  of 
the  parties  to  that  contract.  Before 
turning  to  that  subject.  It  may  be 
useful  to  first  return  to  the  legislative 
history  of  the  Natural  Gas  Policy  Act 
to  search  for  Congressional  guidance 
and  Instruction  on  this  subject. 

B.  CONGRESSIONAL  INTENT  RESPECTING 
THE  OPERATION  OF  AREA  RATE  CLAUSES 

The  question  of  Congressional 
intent  as  It  relates  to  the  operation  of 
area  rate  clauses  was  extensively  dis- 
cussed In  the  written  comments  and  In 
oral  argument  before  the  Commission. 
A  perusal  of  the  contemporaneous  leg- 
islative history  constructed  at  the  time 
the  Natural  Gas  Policy  Act  was  consid- 
ered, however,  reveals  little  In  the  way 
of  direct  and  specific  guidance  on  this 
matter.  As  previously  discussed,  there 
appears  only  the  discussion  on  pages 
82  and  83  of  the  Conference  Report 
and  the  statement  by  Senator  Jackson 
during  the  time  of  Senate  floor  consid- 
eration. In  large  measiu-e.  therefore, 
the  Conunisslon  Is  left  to  deduce  the 
Intent^of  Congress  with  regard  to  this 
matter. 

Several  members  of  the  House  and 
the  Senate  together  with  Secretary 
Schleslnger  have  filed  comments  with 
the  Commission.  Senator  Domenlci  of 
New  Mexico  and  Congressman  Treen 
of  Louisiana  also  appeared  and  offered 
their  views  In  oral  argument  before 
the  Commission."  It  Is  true,  as  the 
New  York  Public  Ser\ice  Commis- 
sion -'  points  out.  that  the  Commission 


must  look  to  the  contemporaneous  leg- 
islative history.  In  other  words,  we 
must  look  to  see  what  Congress  said  at 
the  time  the  Act  was  considered.  On 
the  other  hand,  while  we  cannot 
regard  the  views  stated  by  the  mem- 
bers of  the  Congress  and  Secretary 
Schleslnger  as  constituting  official  leg- 
islative history.  It  is  entirely  appropri- 
ate to  evaluate  those  views  as  they 
may  provide  guidance  to  the  Commis- 
sion In  Its  effort  to  deduce  legislative 
Intent.  Similarly,  the  Commission  has 
evaluated  the  views  of  the  other  par- 
ties In  construing  Congressional 
intent. 

The  arguments  concerning  legisla- 
tive intent  proceed  on  two  basic  lines. 
First  are  those  which  emphasize  the 
basic  objectives  of  the  Natural  Gas 
Policy  Act  af  being  grounded  in  the 
need  to  (1)  remove  distinctions  be- 
tween inter-  and  intrastate  markets. 
(2)  provide  price  predictability,  and  (3) 
establish  incentives  for  increased  pro- 
duction. This  line  of  argument  places 
heavy  emphasis  on  Congressional  rec- 
ognition that  the  real  dollar  value  for 
flowing  gas  should  be  preserved 
through  the  mechanism  of  statutory 
automatic  inflation  adjustments  to  the 
maximum  ceiling  prices.  Considerable 
weight  is  also  given  to  the  Congress 
having  deemed  the  maximum  lawful 
celling  prices  to  be  "just  and  reason- 
able" for  purposes  of  section  4  and  5 
of  the  Natural  Gas  Act.  Several  com- 
menters  have  also  called  the  Commis- 
sion's attention  to  the  fact  that  the 
section  103  price  celling  (relating  to 
new.  onshore  production  wells)  and 
the  section  102  price  (relating  to  new 
gas  production)  as  well  as  the  section 
107(a)(1)  price  (relating  to  deep  wells) 
all  employ  concepts  which  measure  eli- 
gibility on  the  basis  of  drilling  activity 
which  occurred  on  or  after  February 
19,  1977— activity  which  in  the  ex- 
treme would  have  occurred  almost  19 
months  prior  to  date  of  enactment.  It 
is  argued  that  the  use  of  the  February 
19.  1977  date  evidences  a  specific  Con- 
gressional intent  to  provide  a  statu- 
tory substitute  for  the  so-called  "miss- 
ing bienniura  rate".=*  Lastly,  this  line 
of  argument  calls  attention  to  the  var- 
ious economic  analyses  which  were 
prepared  and  are  a  part  of  the  contem- 
poraneous legislative  history  of  the 
Natural  Gas  Policy  Act.  Each  of  these 


"FPC  Order  No.  232-A.  (Emphasis  sup- 
plied). 


"  See,  Comments  of  Senator  Pete  Domen- 
lci filed  January  18.  1979  in  Docket  No. 
RM79-3:  tee  also.  Sutement  of  Senator 
Pete  Domenici  filed  February  27.  1979  In 
Docket  No.  RM79-22.  and  oral  argument 
February  27.  1979,  Tr.  3-10;  and  Statement 
of  Congressman  Da\id  Treen  at  oral  argu- 
ment February  27,  1979.  Tr.  21-24. 

"Comments  of  the  Public  Senice  Com- 
mission of  the  State  of  New  York,  supra,  at 
3.4. 


*In  Opinion  770-A  the  Federal  Power 
Commission  had  committed  to  a  biennium 
rate  process  which  would  adjust  the  nation- 
al rate  every  two  years.  The  Commission 
had  initiated  a  proceeding  to  establish  a  bi- 
ennium rate  for  1977  and  1978  gas  vintages, 
but  suspended  thai  proceeding  after  both 
Houses  of  Congress  passed  legislation  which 
would  discard  the  Natural  Gas  Act  cost- 
based  pricing  methodology.  See,  Comments 
of  the  State  of  Texas,  filed  February  27. 
1979  and  Statement  of  the  Texas  Independ- 
ent Producers  and  Royalty  Owners  Associ- 
ation, filed  February  27.  1979. 
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analyses  makes  assumptions  with  re- 
spect to  producer  revenues,  and  con- 
sumer Impacts  and  supply  response 
which  are  generally  consistent  with  an 
expectation  that  the  area  rate  clauses 
In  existing  contracts  would  trigger  to 
the  statutory  celling  prices." 

The  second  line  of  argument  empha- 
sizes that  the  Natural  Gas  Policy  Act 
establishes  a  series  of  ceiling  prices. 
And  that  contracts  which  provide  for 
lower  prices  are  Intended  to  be  given 
contract  sanctity  and  left  undisturbed 
by  the  passage  of  the  Natural  Gas 
Policy  Act.  This  line  of  argument 
places  heavy  weight  on  the  Congres- 
sional Intent  to  provide  a  transition  to 
deregulation  by  1985.  Thus.  Congress 
provided  for  scheduled  increases  in 
the  maximum  lawful  ceiling  prices 
with  the  full  expectAtion  that  market 
forces  would  develop  as  supply  and 
demand  are  gradually  brought  Into 
balance— thus  justifying  the  removal 
of  price  controls  at  the  end  of  the  slx- 
year  period.  Accordingly,  this  line  of 
argument  would  suggest  that  it  Is  basi- 
cally inconsistent  with  the  transitional 
mechanisms  for  deregulation  to  con- 
clude that  the  vast  majority  of  exist- 
ing contracts  which  contain  area  rate 
clauses  all  trigger  to  the  maximum 
celling  prices  proTided  In  the  Natural 
Gas  Policy  Act,  thereby  locking  the 
purchaser  into  the  obligation  to  pay 
the  maximum  oetlHig  prices  to  the  pre- 
clusion of  his  aWlity  to  bargain  for  a 
lesser  price. 

Also,  although  no  party  to  this  pro- 
ceeding appears  to  have  raised  the 
point,  it  may  be  caabaaded  that  the 
blanket  triggering  of  area  rate  clauses 
to  the  Natural  Gas  Policy  Act  ceiling 
prices  would  seem  to  nm  coimter  to 
the  CongressionsJ  objectives  In  Title  II 
of  the  Natural  Gas  Policy  Act  concem- 


-'The  studies  were  prepared  by  the  De 
partment  of  Energy /Energy  Information 
Administration,  the  staff  of  the  House  Sub- 
committee on  Energy  and  Power  and  the 
Congressional  Budget  Office.  The  Commis- 
sion believes  it  appropriate  to  comment  very 
briefly  on  this  pojnt.  Several  factors  reduce 
the  persuasiveness  of  the  argument.  First, 
not  one  of  the  studies  makes  a  specific  as- 
sumption concerning  the  applicability  of 
area  rate  clauses.  It  could  equally  well  have 
been  assumed  that  the  relative  supply/ 
demand  imbalance  in  the  marketplace  was 
sufficient  to  drive  the  current  prices  to  the 
maximum  statutory  ceilings.  Second,  the 
studies  do  not  appear  to  take  into  account 
that  a  considerable  amount  of  gas  continues 
to  be  sold  at  fixed  price  contracts.  Third,  as 
Secretary  Schleslnger  pointed  out  in  his 
statement,  the  DOE/EIA  study  assumes 
that  existing  stripper  well  prices  would  not 
rise  to  the  stripper  ceiling  "until  current 
contracts  expired".  While  no  explanation  of 
this  assumption  is  given,  it  would  seem  in- 
consistent with  the  theory  that  all  area  rate 
clauses  are  triggered  to  the  Natural  Oas 
Policy  Act  ceilings  and  at  the  same  time 
assume  that  in  the  case  of  existing  stripper 
wells  the  price  ceilings  would  not  be  ob- 
tained until  current  contracts  expire. 
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ing  incremental  pricing.  At  least  one 
of  those  objectives  is  to  pass  a  portion 
of  the  incremental  cost  of  purchased 
natural  gas  directly  on  to  price  sensi- 
tive industrial  boiler  fuel  users  to 
bring  their  cost  In  line  with  alternative 
fuel  cost  so  as  to  hasten  the  time  at 
which  supply  and  demand  comes  Into 
balance,  and  to  creato  incentives  for 
pipelines  to  negotiate  prices  to  guard 
against  loss  of  their  industrial  load.  It 
would  seem  basically  inconsistent  to 
maintain  that  interstate  pipelines  are 
both  forced  to  pass  these  Incremental 
costs  on  to  their  most  price  sensitive 
marginal  customers  and  at  the  same 
time,  t>ound  under  their  previously  ex- 
isting contractual  arrangements  to  pay 
the  maximum  ceiling  prices  to  the  pre- 
clusion of  their  ability  to  negotiate 
lesser  prices. 

The  Commission  does  not  believe  in 
the  instant  case  that  an  entirely  satis- 
factory resolution  of  the  multiple  ob- 
jectives of  the  Natural  Gas  Policy  Act 
can  be  found.  As  these  objectives 
relate  to  the  matter  at  hand  they 
appear  to  be  in  basic  conflict.  If  area 
rate  clauses  are  triggered  to  the  Natu- 
ral Gas  Policy  Act  ceiling  prices,  some 
Congressional  objectives  will  l>e  furth- 
ered while  others  would  appear  to  be 
frustrated.  On' the  other  hand,  if  area 
rate  clauses  are  not  triggered,  some 
Congressional  objectives  win  be  met 
while  others  would  be  frustrated.  Also, 
our  search  for  a  middle  ground  has 
not  borne  much  fruit.  We  are  able, 
however,  to  draw  some  conclusions 
with  respect  to  the  intended  operation 
of  the  Commission's  current  prohibi- 
tions on  Indefinite  price  escalator 
clauses  contained  in  §  154.93  of  its  reg- 
ulations under  the  Natural  Gas  Act. 

After  evaluating  the  comments  and 
views  expressed,  it  would  appear  that, 
while  the  Congress  cannot  be  said  to 
have  conclusively  intended  to  have 
area  rate  clauses  trigger  to  the  Natu- 
ral Gas  Policy  Act  ceiling  prices  to  the 
preclusion  of  the  parties  ability  to  ne- 
gotiate lesser  prices,  the  Commission 
cannot  find  a  convincing  basis  upon 
which  to  conclude  that  the  Congress 
did  not  intend  to  allow  area  rate 
clauses  to  trigger  to  the  statutory  cell- 
ing prices. 

In  short,  we  find  that  the  prohibi- 
tory language  in  §  154.93  of  the  Com- 
mission's regulations  to  be  too  slender 
a  reed  upon  which  to  place  the  weight 
of  a  Commission  decision  that  area 
rate  clauses  were  intended  not  to  be 
triggered  by  the  statutory  ceiling 
prices.  The  Congressional  direction 
contained  on  page  83  of  the  Confer- 
ence Report  is  simply  too  ambiguous 
to  rely  on  to  reach  a  conclusion  of  this 
consequence. 

It  does  appear  that  under  paragraph 
(b-1)  of  S  154.93,  the  Federal  Power 
Commission  permitted,  as  consistent 
with  the  public  interest,  price  escala- 
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tor  clauses  to  operate  to  bind  the  par- 
ties to  the  outcome  of  Commission 
proceedings  which  prescribed  just  and 
reasonable  rates  of  general  applicabil- 
ity. The  FPC  appeared  to  require  as  a 
matter  of  public  policy  only  that  the 
rates  be  controlled."  that  they  be  just 
and  reasonable,  that. they  be  generally 
applicable  to  an  area,  aind  that  they 
apply  to  the  quality  of  the  gas  in- 
volved (i.e..  vintage).  The  Natural  Gas 
Policy  Act  maximum  ceiling  prices  fit 
each  of  these  criteria. 

It  is  true  that  the  rates  are  not  pre- 
.scribed  by  the  Commission  but  by  the 
Congress.  While  that  distinction  may 
have  some  importance  to  the  parties 
to  a  contract  and  parties  in  Interest  to 
interstate  sales  contracts."  it  cannot 
serve  as  a  proper  basis  for  the  Com- 
mission concluding  that  its  regulations 
under  §  154.93  preclude  the  parties 
from  relying  on  area  rate  clauses  as  a 
basis  for  charging  and  collecting  the 
Natural  Gas  Policy  Act  sUtutory 
prices.  To  our  earlier  discussion  con- 
cerning the  applicability  of  §  154.93  of 
our  current  regulations,  we  would  add 
only  the  question:  Does  it  seem  rea- 
sonable that  the  Congressional  reli- 
ance on  the  prohibitions  contained  in 
existing  Commission  regulations— 
which  permitted  and  did  not  prohibit 
area  rate  clauses — could  be  construed 
as  an  intention  to  disallow  the  oper- 
ation of  area  rate  clauses?  We  think 
not. 

Accordingly,  the  Commission  has 
concluded  that  5  154.93  of  its  current 
regulations  does  not  bar  or  proscribe 
reliance  on  an  appropriate  area  rate 
tvpe  clause  as  authority  for  charging 
and  collecting  applicable  Natural  Gas 
Policy  Act  prices.  It  could  be  expected 
that  Congress  would  have  little  pa- 
tience with  the  assertion  by  this  Com- 
nti.ssion.  on  a  public  interest  standard, 
that  §  154.93  bars  the  operation  of 
ai  ea  rale  clauses  to  preclude  the  incor- 
poration of  rates  which  the  Congress 
lias  determined  are  "just  and  reason- 
able" simply  on  the  basis  that  such 
rates  were  prescribed  by  the  Congress 
and  not  by  this  Commission.  It  is  even 
liarder  to  conclude  that  Congress  in- 
tended that  reading  of  §  154.93. 

The  Commission's  inquiry  does  not 
end  with  the  above  conclusion,  howev- 
er: nor  does  its  responsibility.  Al- 
though we  have  concluded  that  our 
existing  regulations  do  not  preclude 
reliance  on  area  rate  clauses,  the  ques- 
tion still  remains  whether  such 
clauses,  in  fact,  operate  to  trigger  to 
the  Natural  Gas  Policy  Act  ceiling 
prices.  As  previously  noted,  the  answer 
to  this  question  turns  on  matters  of 
contract  construction  and  the  intent 
of  the  parties. 
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C.  OPERATION  OP  AREA  RATE  CLAUSES- 
CONTRACTUAL  CONSTRUCnOK  AND  IN- 
TERPRETATION 

A  great  number  of  the  conunents 
filed  directed  their  attention  to  the 
intent  of  parties  who  entered  Into  area 
rate  clauses.  Of  particular  relevance 
was  the  substantial  level  of  agreement 
between  most  sellers  and  buyers  as  to 
what  was  generally  intended  when  the 
area  rate  clause  was  executed.  Equally 
important,  however,  was  the  represen- 
tation that  area  rate  clauses  vary  con- 
siderably in  their  wording,  and  that  no 
definitive  statement  could  therefore 
be  made  by  the  Commission  that 
would  resolve  all  concerns. 

Most  sellers  of  natural  gas  in  the  in- 
terstate market  have  taken  the  view 
that  the  intent  of  parties  In  agreeing 
to  an  area  rate  clause  was  to  permit  es- 
calation to  the  highest  celling  price 
permitted  by  law.'"  Most  interstate 
pipeline  purchasers  have  endorsed  this 
position.  At  oral  argument  on  Febru- 
ary 27.  1979.  the  Interstate  Natural 
Gas  Association  of  America  (INGAA). 
a  trade  association  of  interstate  pipe- 
lines, stated  that  It  was  the  intent  of 
purchasers  in  agreeing  to  area  rate 
clauses  to  permit  escalation  to  "the 
level  of  the  generally  applicable  cell- 
ing rate  which  has  been  established  by 
Federal  authorities." iemphAsis  added) 
rather  than  by  the  Commission."  Indi- 
vidual pipelines  have  expressed  the 
same  view.** 

Other  pipelines  have  commented 
that  it  was  their  intent  in  acceding  to 
the  inclusion  of  an  area  rate  clause  in 
their  own  purchase  contracts  to 
permit  escalation  to  the  highest  ceil- 
ing price  of  general  applicability, 
whether  set  by  the  FPC  or  any  other 
authority."  or  to  the  highest  celling 
permitted  by  law." 

A  contrary  interpretation  was  sug- 
gested by  another  pipeline  company, 
however.  Consolidated  Gas  Supply 
Corporation  would  interpret  a  clause 
which  calls  for  escalation  to  a  price 
prescribed  by  the  Commission  "or  suc- 
cessor governmental  authority"  as  not 
permitting  escalation  to  NGPA  prices. 
Its  rationale  is  that  by  using  such  a 


"See  page  26.  tvpm. 

"See  following  discussion  on  pagrs  39-41. 
I  nfra. 


""See,  eg..  Statement  of  Mobil  Oil  Corpo- 
ration, filed  February  27.  l»7»,  at  I.  2.  Com- 
ments of  Inrticat«d  Producers,  filed  Febru- 
ary 27.  1979.  Comments  of  Shell  Oil  Compa- 
ny filed  February  22.  1979;  and  SUtemenl 
of  Independent  Petroleum  Association  of 
America  filed  February  27,  1979. 

'Oral  artounent.  January  19.  1979.  in 
Docket  No.  RM79-23.  Tr.  16.  See  aUo.  Tr. 
29;  and  INGAA  s  Conunentfi  filed  February 
27.  1979.  at  2. 

'■See,  e.g..  Comments  of  Michigan- Wiscon- 
sin Pipe  Line  Company  filed  January  18. 
1979.  in  Docket  No.  RM79-3  at  1. 

"See.  e.g..  Comments  of  Natural  Ga.s  Pipe- 
line Company  of  .\merica.  filed  Ja.nuary  18. 
1979.  in  Docket  No.  RM79-3.  at  3. 

"Comments  of  Texas  Gas  Transmission 
Company,  filed  February  27,  1979,  at  3. 


clause  the  parties  "clearly  contemplat- 
ed the  fixing  of  rates  through  agency- 
type  hearings"."  Consolidated  would, 
however,  permit  the  operation  of 
clauses  worded  to  permit  escalation  to 
rates  set  by  other  governmental  aur 
thority  rather  than  the  Commission  or. 
"successor  governmental  authority". 
The  representative  for  Panhandle 
Eastern  Pipeline  Company  went  a  step 
further,  suggesting  in  oral  argument 
on  January  19.  1979.  that  Interpreta- 
tion of  the  area  rate  clause  isn't  Just  a 
question  of  what  the  langviage  says.  It 
is  also  a  question  of  what  was  In  the 
minds  of  the  parties  when  they  en- 
tered into  it  •  •  •."  *• 

The  State  of  Michigan  and  the 
Michigan  Public  Utilities  Commission 
stated  yet  another  position  on  the 
intent  of  contracting  parties: 

Michigan  wishes  to  stress  that  the  inter- 
pretation of  natural  gas  contracts  must  rest 
strictly  on  the  language  chosen  by  the  par- 
ties for  these  agreements  a.-e  not  merely  pri- 
vate bilateral  contracts  but  are  tariffs  as 
welL 

Michigan  then  goes  on  to  say  that 
the  intent  of  parties,  obvious  under 
the  plain  meaning  of  the  clause.  Is  not 
to  permit  escalation  to  the  NGPA 
rates." 

It  is  apparent  from  the  comments  re- 
ceived in  this  proceeding,  that  the 
wording  of  area  rate  and  similar 
clauses  varies  widely,  and  Interpreta- 
tions may  differ.  The  wording  of  a  par- 
ticular clause  and  the  affect  ascril>ed 
to  that  clause  by  the  contracting  par- 
ties will  generally  be  determinative  of 
whether  a  particular  area  rate  clause 
authorizes  the  collection  of  the  Natu- 
ral Gas  Policy  Act  prices. 

Nevertheless.  In  light  of  our  adminis- 
trative responsibilities  under  the  Natu- 
ral Gas  Policy  Act  and  the  Natural 
Gas  Act  with  respect  to- contractural 
matters,  we  believe  it  both  necessary 
and  appropriate  to  state  some  general 
views.  At  the  outset,  however,  we  wish 
to  make  it  perfectly  clear  that  we  do 
not  intend  to  establish  a  dispositii^ 
view  of  this  matter.  Several  parties 
have  cautioned  us  against  that  ap- 
proach." It  is  asserted  that  the  record 
in  this  proceeding  will  simply  not  sup- 
port a  conclusive  ruling  on  the  opera- 
ton  of  area  rate  clauses.  We  would 


"Supplem'-ntal  Comments  of  Consoli- 
dated Gas  Supply  Corporation  filed  Janu- 
ary 31.  1S»79.  m  Docket  No.  RM79-3.  at  1:  see 
aUo.  oral  argument  January  19,  1979.  Tr. 
132. 

''Oral  argument.  January  19.  1979.  tn 
Docket  No.  RM79-3.  Tr.  100. 

•'Oral  argument.  February  27.  1979.  in 
Docket  No  RM79  22.  Tr.  226. 

"See  in  particular.  Comments  of  "Eight 
Independent  Producers",  filed  February  27,. 
1979;  ChevTon  U.S.A.,  filed  February  26. 
1979;  and.  Statement  of  Jack  D.  Head  on 
Behalf  of  Texas  Eastern  Transmission  Cor- 
poration and  Transwestem  Pipeline  Compa- 
ny, filed  February  27,  1979. 


agree.  Accordingly,  our  views  on  this 
matter  should  be  taken  in  the  nature 
of  "guidance". 

The  Commission  recognizes  that  the 
parties  to  existing  interstate  sales  con- 
tracts are  not  the  only  parties  in  Inter- 
est. As  has  been  forcefully  and  correct- 
ly pointed  out  in  these  proceedings," 
the  gas  consumer  and  the  local  distri- 
bution companies  served  by  those 
pipelines  have  very  direct  and  substan- 
tial Interest  In  these  matters.  Never- 
theless, as  the  courts  have  recognized 
In  questions  of  contract  Interpretation, 
great  weight  must  be  given  to  the 
intent  of  the  parties  to  the  contract. <« 

After  the  fullest  consideration  of  the 
comments  received  in  this  proceeding, 
it  is  clear  that  many  parties  to  inter- 
state sales  contracts  which  contain 
area  rate  clauses  were  of  the  view 
that,  by  agreeing  to  an  area  rate 
clause,  the  parties  intended  to  i>ermlt 
prices  to  escalate  to  the  highest  gener- 
ally applicable  celling  rate  allowed  by 
governmental  authority  provided  the 
rate  was  "just  and  reasonable"  and  the 
gas  under  the  contract  qualified  for 
that  rate.  As  stated  by  Michigan  Wis- 
consin Pipe  Line  Company  in  its  writ- 
ten comments: 

•  •  •  (Plarties  to  interastate  contracts 
generally  believed  that  some  form  of  gov- 
emirental  action  would  occur.  The  purpose 
of  the  area  rate  or  FPC  clauses  was  simply 
to  permit  the  producer  who  committed  his 
gas  to  the  Interstate  market  prior  to  such 
action  occurring  to  benefit  from  such  action 
provided  that  by  governmental  decision,  he 
was  otherwise  permiited  to  do  so.  In  shori. 
parties  agreed  to  make  pricing  a  matter  of 
governmental  decision  under  circumstances 
where  government  chose  to  act." 

The  Commission  is  unable  to  con- 
clude that  this  is  an  unreasonable  in- 
terpretation of  the  intent  of  the  par- 
ties to  area  rate  clauses.  Nor  can  we 
find  a  compelling  public  policy  basis 
for  precluding  this  interpretation.  We 
would  hold  this  view  even  if  the  area 
rate  clause  merely  tracked  the  literal 
text  of  §lS4.93(b)-(l).  To  the  extent 
that  such  clauses  reference  action  to 
l>e  taken  by  other  governmental  au- 
thority I  he  persuasiveness  of  this  ar- 
gimient  is  strengthened.  As  noted  ear- 
lier, we  camiot  find  specific  Congres- 
sional direction  that  we  do  so.  And  we 
find  little  basis  for  our  Imposing  on 
the  parties  to  the  contract  an  interpre- 
tation which  is  contrary  to  the  intent 
that  they  ascribe  to  their  agreement 
simply  on  the  ground  that  the  rates 
were  prescribed  by  the  Congress  and 
not  by  the  Commission,  or  on  the  basis 
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that  the  increased  rate  levels  were  not 
evolved  through  a  cost-based  rate 
methodology  or  were  not  adequately 
cost  Justified.**  Inasmuch  as  the  Con- 
gress has  determined  to  absmdon  cost- 
based  methodologies  in  favor  of  statu- 
tory ceiling  prices,  we  find  it  difficult 
to  conclude  that  the  Congress  none- 
theless intends  this  Commission  in  the 
exercise  of  its  continuing  authority 
imder  the  Natural  Gas  Act  to  act.  on 
its  own  motion,  to  prevent  reliance  on 
area  rate  clauses  as  contractual  au- 
thority for  the  Natural  Gas  Policy  Act 
ceiling  prices  in  circimistances  where 
both  parties  to  the  contract  interpret 
their  bargain  to  permit  price  escala- 
tion to  those  statutory  ceiling  prices. 

Accordingly,  in  the  first  instance 
and  as  a  general  matter, ♦•  the  Commis- 
sion will  give  effect  to  the  intention  of 
the  parties  and  permit  reliance  on 
area  rate  clauses  for  the  requisite  con- 
tractual authority  in  interstate  sales 
contract  to  permit  escalation  to  the 
Natural  Gas  Policy  Act  ceiling  prices. 
This  appears  particularly  appropriate 
in  the  case  of  the  ceiling  prices  estab- 
lished under  sections  104  and  106(a)  of 
the  Natural  Gas  Policy  Act.  While 
these  prices  are  not  specifically  pre- 
scribed by  the  Commission  In  the  same 
way  area  or  nationwide  rates  were,  the 
section  104  prices  are  based  and  inex- 
tricably linked  to  previously  pre- 
scribed FPC  rates.  What  the  Congress 
did  in  enacting  section  104  was  to 
freeze  as  of  April  20,  1977  the  present 
ly  lawful  FPC  rates  and  to  change  the 
escalation   factors   from   those   estab- 


"See,  oral  presentation  of  New  York 
Public  Service  Commission  in  oral  argument 
before  the  Commission  on  February  27, 
1979. 

"See.    Louisiana- Nevada    Transit    Co.    v.  ' 
Woods,  383  F.  Supp.  177  (1975). 

"Comments  of  Michigan  Wisconsin  Pipe 
Line  Company  filed  January  18.  1979.  In 
Docket  No.  RM79-3  at  I. 


"Another  point  should  be  made  at  this 
juncture.  In  the  Notice  of  Proposed  Rule- 
making, the  Commission  stated  that  it  did 
not  believe  that  a  reference  to  a  "successor 
authority"  could  l)e  interpreted  to  include 
the  Congress.  We  now  reverse  that  position. 
We  find  convincing  the  arguments  that  the 
Congress,  in  the  exercise  of  direct  rate- 
making  authority,  has  replaced  and,  in  that 
sense,  succeeded  to  the  Commission's  exer- 
cise of  responsibility  in  this  matter.  On  the 
other  hand,  we  take  cognizance  that  one 
party  to  a  contract  wrhich  contains  an  area 
rate  clause.  Consolidated  Gas  Supply  Corpo- 
ration, would  interpret  a  clau.ce  which  calls 
for  price  escalation  to  levels  prescribed  by 
the  Commission  "or  siiccessor  Goverrunen- 
tal  authority"  as  not  permitting  escalation 
to  the  Natural  Gas  Policy  Art  prices.  Conso- 
lidated's  view  Is  that  It  had  contractuall> 
bound  Itself  only  to  the  outcome  of  agency- 
type  hearings  in  which  administrative  pro- 
lections  not  available  in  the  legislative  proc- 
ess were  present.  These  would  presumabl.x 
include  the  opportunity  to  protest  in  an  ad 
mlnistrative  proceeding,  to  require  agency 
findings,  and  to  obtain  judicial  review.  Con- 
solidated should  not  be  precluded  from  pur 
suing  that  \iew  of  the  matter.  And  the  Com 
mission  Intends  no  such  result.  We  are 
simply  with  drawling  from  the  assertion  that 
under  a  "plan  meaning"  construction  of  the 
contract  the  Congress  could  not  be  consid- 
ered a  "successor". 

"95  Cong.  Rec.  H  13117  (daily  ed.  October 
14.  1978).  Statement  of  Congressman  John 
D.  Dingell. 
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lished    by    the   FPC   to   a   different 
method  required  by  the  Congress. " 

As  explained  by  Congressman  Din- 
gell on  behalf  of  the  House  floor  man- 
agers at  the  time  the  Natural  Gas 
Policy  Act  was  considered,  the  section 
104  rates  "Incorporate  by  reference" 
the  Commission-prescribed  rates.**  As 
Panhandle  Eastern  Pipeline  Company 
and  Trunkllne  Gas  Company  put  the 
matter  in  their  joint  written  com- 
ments, "the  section  104  rates  are  the 
historical,  regulatory  and  contractual 
progeny  of  the  just  and  reasonable 
rates  resulting  from  the  area  rate  pro- 
ceedings under  the  Natural  Gas  Act' . 

As  noted  earlier  the  Commission 
does  not  intend  to  have  Its  comments 
respecting  the  operation  of  area  rate 
clauses  be  viewed  as  an  attempt  to 
speak  in  a  dispositive  way  to  this  sub- 
ject. Rather  our  Intent  is  merely  to  ex- 
press an  adjyiinistrative  view  of  this 
matter  to  provide  some  quidance  to 
the  parties  in  interest  as  to  how  the 
Commission  intends  to  discharge  its 
responsibilities  under  the  Natural  Gas 
Policy  Act  and  the  Natural  Gas  Act. 
As  the  comments  and  these  proceed- 
ings make  abundantly  clear,  some  par- 
ties ascribe  a  different  interpretation 
to  the  operation  of  area  rate  clauses 
and  it  is  the  Commission's  view  that 
we  must  provide  a  forum  to  permit 
protest  to  be  made  to  the  utilization  of 
area  rate  clauses  as  contractual  au- 
thorization for  tlie  Natural  Gas  Policy 
Act  prices. 


"Ratemaking  is  a  legislative  function  ex- 
ercised under  the  interstate  commerce 
clause  of  the  United  States  Constitution. 
Art.  I,  §8,  clause  3.  Prentis  v.  Atlantic  Coast 
Line  Co.,  211  UJS.  210,  226  (1908).  See  also. 
Munn  v.  lUinois,  94  U.S.  113.  133-34  (1877): 
Ohio  VaUey  Co.  v.  Ben  Avon  Borough,  253 
U.S.  287,  289  (1920):  253  U.8.  287.  289  (1920); 
Morgan  v.  U.S.,  279  VM.  468.  279  (1936); 
Colorado  Interstate  Gas  Co.  v.  FPC.  324  U.S. 
581,  589  (1945).  The  Commission  has  exe- 
crised  this  function,  by  delegation  from  thi' 
Congress  in  the  Natural  Gas  Act,  with  re- 
spect to  producer  sales  since  1954.  PhiUipt, 
Petroleum  Co.  v.  Wisconsin,  347  UJB.  672 
<1954).  By  enacting  the  NGPA  with  the  ex- 
(^eption  of  the  provisions  in  sections 
104(bK2).  106(c).  107(b)  and  109ib;(2).  which 
give  the  Commission  the  authority  to  set 
rates  in  excess  of  the  NGPA  c.iling  prices, 
the  Congress  has  rescinded  thai  much  of  its 
rate-setting  authority  as  it  had  delegated  to 
the  Commis.sion  under  the  Natural  Gas  Act. 
And  the  Congressional  action  provides  legis- 
latively set  rates  for  the  same  pertcx)  that 
would  have  been  the  subject  of  the  latest 
Commission  bierutial  review,  thus  obviating 
the  necessity  for  this  Commission  to  own- 
elude  or  take  further  action  with  respect  to 
that  proceeding. 

"The  same  is  generally  true  of  the  .section 
106  price  ceilings  applicable  to  rollovers  of 
interstate  contracts,  although  here  the  Con- 
gress also  added  a  specific  formula  which 
approj^imates  previous  FPC  prescribed 
rates. 
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0.  OXCISIOH 


On  the  basis  of  the  foregoing  analy- 
sis, the  Commission  arrives  at  the  fol- 
lowing decisions: 

1.  Existing  Interstate  Sales  Con- 
tracts. 

To  the  extent  that  the  Natural  Gas 
Act  remains  applicable  to  an  existing 
Interstate  contract,  the  provisions  of 
5 154.93  of  the  Commission's  regula- 
tions, which  have  been  promulgated 
under  that  Act,  do  not  preclude  the 
operation  of  price  escalation  pro\i- 
sions  in  a  contract,  the  terms  of  which 
sjjecifically  permit  escalation  to  Con- 
grcssionally  or  legislatively  authorized 
prices  or  which  specifically  reference 
Natural  Gas  Policy  Act  prices.  Also, 
the  Commission  will,  in  the  absence  of 
specific  contractual  language  to  the 
contrary,  generally  interpose  no  objec- 
tion to  the  parties  to  an  interstate  con- 
tract ascribing  an  interpretation  to  an 
area  rate  clause  in  its  contract  as 
would  authorize  escalation  to.  and  col- 
lection of.  the  Natural  Gas  Policy  Act 
price  ceilings. 

In  the  event  that  Interstate  pipeline 
purchasers  contest  the  use  or  reliance 
by  sellers  on  area  rate  clauses  in  their 
contracts,  the  Commission  will  provide 
an  opportunity  to  protest.  Once  a  pro- 
test to  contractual  authorization  Is 
submitted,  the  Commission  will  then 
consider  the  matter  and  attempt  to 
state  its  view.  Other  parties  in  inter- 
est, including  state  commissions,  local 
distribution  companies  and  other  ag- 
grieved parties  will  be  permitted  to 
participate  in  any  such  proceeding." 


"The  process  of  determining  whether  the 
subject  contract  authorizes  the  rate  Increase 
rould  take  many  forms.  Some  guidance  can 
be  gleaned  from  our  handling  of  similar 
questions  under  the  Federal  Power  Act.  In 
those  in-stances  where  a  contract-based  chal 
lenge  is  raised,  the  Commission  has  re.solved 
the  question  In  one  of  two  waj-s.  If  the  pro- 
test asserts  that  the  contract  language  is 
sufficient  to  resolve  the  matter,  then  the 
Commission  has  in  the  past  examined  the 
language  in  light  of  its  experience  and  the 
arguments  raised  in  the  protests  and  ren- 
dered a  decision.  Where,  however,  the  pro- 
test asserts  that  the  language  itself  is  not 
sufficient  and  parol  evidence  is  needed,  for 
example,  because  action  of  the  parties  sub- 
sequent to  execution  of  the  contract  has 
modified  the  contract  or  the  contract  is  am- 
biguous, then  the  Commission  has  enter 
talned  additional  pleadings  on  the  contested 
matter.  (See.  Oulf  Stales  Vtililies  v.  FPC. 
518  P.2d  450  (DC.  Cir.  1975);  Appalaxrhian 
Powrr  Co.  v  FPC.  529  P.2d  342  (DC.  Cir 
197S>:  Indiana  A  Michigan  Electric  Co.  v. 
FPC.  530  P2d  1060  (DC.  Or.  1976)).  The 
Commission  generally  has  not  found  it  nec- 
essary to  resort  to  formal,  adjudicatory 
hearings  to  decide  these  cases  but  that 
course  of  action  may  be  appropriate  in  some 
circumstances.  A  protest  petition  should 
make  specific  reference  to  the  applicable 
producer  rate  schedule  (I.e.  contract),  assert 
the  basis  for  the  protest,  and  supply  such 
further  information  as  the  protestant  be- 
lieves will  assist  the  Commission  or  Is  rele- 
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Also,  such  parties  may  protest  the  uti- 
lization of  area  rate  clauses  even  in 
the  face  of  agreement  among  the  par- 
ties to  the  contract  as  to  the  interpre- 
tation which  should  be  ascribed  to 
such  clauses.  In  this  event,  however, 
the  Commission  advises  that  consider- 
able weight  will  be  given  to  the  inter- 
pretation ascribed  to  the  contract  by 
its  parties. 

Because  it  is  the  Commissi«n's  gen- 
eral view  that  area  rate  clauses  may  be 
relied  on  by  the  parties  to  a  contract 
as  authority  for  an  increase  in  rates  to 
Natural  Gas  Policy  Act  statutory  ceil- 
ings, and  specifically  because  our  anal- 
ysis suggests  that  area  rate  clauses 
would  appear  to  have  been  triggered 
«t  least  with  respect  to  the  rates  imder 
sections  104  and  106(a)  of  the  Natural 
Gas  Policy  Act.  the  Commission  con- 
cludes that  it  is  neither  necessary  nor 
appropriate  to  revise  our  blanlcet  affi- 
davit procedures  provided  in  Commis- 
sion Order  Nos.  15  and  15-A  (§  154.94 
of  the  Commission's  regulations  under 
the  Natural  Oas  Act)  other  than  to 
extend  the  date  for  filing  a  protest. 
That  section  of  our  regulations  cur- 
rently provides  that  "neither  the  filing 
of  a  blanket  affidavit  nor  the  accept- 
ance for  filing  of  such  an  affidavit  by 
the  Commission,  will  affect  any  per- 
son's contractual  right  to  purchase 
natural  gas  at  a  rate  which  is  less  than 
the  applicable  maximum  lawful  price 
under  the  Natiirsd  Oas  Policy  Act."  ♦' 
Also,  the  Mobile-Sierra  line  of  cases 
makes  clear  that  a  rate  increa.se  under 
the  Natural  Gas  Act  in  the  absence  of 
contractual  authority  is  a  'nullity" 
whether  the  rate  was  accepted  by  the 
Commission  or  not.** 

Acxordingly.  if  it  is  ultimately  deter- 
mined on  the  basis  of  a  final  nonap- 
pealable order  of  this  Commission,  or 
if  it  is  ultimately  found  by  a  court, 
that  an  area  rate  clause  did  not,  in 
fact,  provide  the  requisite  contractual 
authority  for  the  rate  increase,  the 
producer  would  be  under  the  obliga- 
tion to  return  the  monies  collected  for 
which  there  did  not  exist  contractual 
authority  and,  under  standard  PGA 
provisions,  these  monies  would  be  re- 
quired to  be  flowed-through  to  the 
consumer.  It  Is  our  view,  moreover, 
that  the  standard  rate  of  interest  ap- 
plicable to  refunds  imder  Conunission 
regulations  would  apply  to  any  such 
amounts  required  to  t>e  paid  back  and 
flowed-through  to  purchasers.  Accord- 
ingly, in  any  case  in  which  a  challenge 


is  made  to  the  utilization  of  or  reliance 
on  an  area  rate  clause  as  authorization 
to  collect  the  Natural  Gas  Policy  Act 
statutory  rates,  it  is  unnecessary  for 
the  Commission  to  specifically  sus- 
pend and  require  that  the  amounts  in 
dispute  be  collected  subject  to  refimd. 

Thus,  the  Commission  will  establish 
a  general  protest  procedure  in  which 
parties  in  interest  can  petition  the 
Commission  for  a  specific  determina- 
tion as  to  whether  a  particular  con- 
tractual clause  constitutes  the  requi- 
site authority  to  charge  and  collect 
Natural  Gas  Policy  Act  rates.  In  light 
of  the  administrative  difficulties,  com- 
plexities and  general  practical  prob- 
lems which  attend  the  transitional 
period,  the  Commission  will  amend  its 
protest  procedures  contained  in 
9  154.94  to  allow  for  filings  of  protests 
within  the  later  of  90  days  after  filing 
of  an  affidavit,  or  May  1,  1979.  Simi- 
larly, protest  to  interim  and  retroac- 
tive collection  filings  may  be  filed 
within  the  later  of  90  days  of  the  filing 
of  notice  to  the  Commission,  or  May  1. 
1979.*' The  Commission,  for  practical 
administrative  reasons  and  in  order  to 
give  some  certainty  to  tliese  matters, 
will  not  entertain  protests  filed  after 
that  date.  Of  course,  parties  in  inter- 
est may  still  be  able  to  resort  to  the 
courts  to  seek  resolution  of  the  ques- 
tion. 

2.  Existing  Intrastate  Sales  Con- 
tracts. 

As  a  general  matter,  fixed  price  and 
indefinite  price  escalator  clau.ses  In  ex- 
isting intra-state  contracts  may  permit 
escalation  of  the  price  imder  the  con- 
tract in  accordance  with  the  terms  of 
that  contract.  In  a  case  where  section 
105(b)(1)  of  the  Natural  Gas  Policy 
Act  applies,  escalator  clauses  may 
permit  an  increase  in  the  contract 
price  up  to  but  not  in  excess  of  the 
current  new  natural  gas  price  under 
section  102  of  the  Natural  Gas  Policy 
Act.**  Questions  of  contract  interpreta- . 
tion  are  left,  in  the  first  instance,  to 
the  parties  to  the  contract.  In  the 
event  of  their  disagreement,  the  ques- 
tion should  be  left  to  state  courts  to 
resolve. 

Of  course,  where  .section  105(bKl) 
applies,  while  the  matter  of  contract 
interpretation  of  existing  intrastate 
contracts  is  generally  to  be  left  to  the 
parties,  the  parties  cannot  ascribe  an 
interpretation  to  their  contract  which 
contradicts  or  is  inconsistent  with  the 


vant  to  the  question.  How  the  Commission 
will  proceed  from  that  point  to  dispose  of 
the  case  is  a  decision  that  can  only  t>e  made 
on  a  case  by -case  t>asis.  Further,  the  Com- 
mission expresses  no  opinion  at  this  time  on 
the  evidentiary  standard  that  may  be  Im- 
posed or  the  standard  of  review  that  may  be 
employed  by  the  Commission  in  deciding 
these  issues. 

•Section  l&4.»4(hM7>. 

"See.  n.  13.  svpra  at  13. 


^The  Commission  notes  that  under  the 
Natural  Oas  Act.  a  unilateral  rate  Increase 
filing  In-'onsistent  with  the  applicable  con- 
tract between  the  parties  is  invalid,  and 
need  not  be  suspended  within  30  days  after 
it  Is  filed. 

^If.  however,  the  prcxlucer  claims  eligibil- 
Ky  for  a  price  higher  than  the  105<bKl) 
price— e.0..  the  price  under  section  108.  esca- 
lator clauses  may  be  relied  on  to  obtain  the 
higher  price  for  that  production  which  is 
determined  to  qualify  for  the  higher  price. 


terms  of  the  contract  as  they  were  in 
effect  on  November  9.  1978  (the  date 
of  enactment  of  the  Natural  Gas 
Policy  Act). 

In  order  to  give  some  guidsince  to 
the  parties  on  how  the  Commission  in- 
tends to  discharge  Its  administrative 
and  enforcement  responsibilities  pur- 
suant to  section  501  of  the  Natural 
Gas  Policy  Act.  the  Commission  be- 
lieves It  must  responsibly  address  the 
question  of  the  operation  of  FPC-type 
clauses.  Consistent  with  our  discussion 
and  analysis  of  this  matter  concerning 
area  rate  clauses  in  interstate  con- 
tracts of  which  FPC-type  clauses  are 
the  functional  equivalent,  it  is  our 
view  that  the  i^artles  may  interpret 
such  clauses  (consistent  with  their 
terms)  as  providing  contractual  au- 
thority to  escalate  to  applicable  Natu- 
ral Gas  Policy  Act  statutory  prices. 

Finally,  because  the  Commission  has 
revised  its  view  concerning  the  oper- 
ation of  area  rate  clauses  and  FPC- 
type  clauses  In  existing  interstate  and 
intrastate  contracts,  the  Commission 
will  not  give  further  consideration  at 
this  time  to  the  Issues  raised  in  the 
proposed  rulemaking  concerning  the 
authority  of  the  parties  to  these  con- 
tracts to  amend  their  terms.  Such 
questions  will  be  addressed  in  a  subse- 
quent interpretative  order  of  the  Com- 
mission. 

rv.  ErFECTivE  Date 

The  amendments  discussed  above 
will  be  effective  Immediately,  piu^uant 
to  a  finding  of  good  cause  under  5 
U.S.C.  553(d)(3).  According  to  Industry 
practice,  producers,  under  ordinary 
circumstances,  would  have  billed  in 
January  1979  for  deliveries  made  in 
December  1978.  the  effective  date  of 
the  celling  prices  under  the  Natural 
Gas  Policy  Act.  This  order  has  a  sig- 
nificant Impact  on  the  amount  that 
parties  may  lawfully  bill  for  such  de- 
liveries. The  Commission  believes  it  is 
Important  to  Inform  parties  to  natural 
gas  purchase  contracts  concerning  the 
amounts  they  are  permitted  to  collect 
at  the  earliest  possible  moment.  Ac- 
cordingly, we  believe  that  good  cause 
exists  to  make  these  amendments  ef- 
fective Immediately. 

The  Commission  notes  that  the  pre- 
cise rules  we  are  adopting  have  not 
been  specifically  included  in  a  general 
notice  of  proposed  rulemaking  under  5 
U.S.C.  553(b).  However,  the  original 
version  of  9  270.205  was  published  on 
December  1,  1978,  and  the  public  has 
had  opportunity  to  file  comments 
since  that  time.  Moreover,  the  Com- 
mission has  separately  requested  com- 
ments concerning  S  270.205.  Issued  a 
separate  notice  of  proposed  rulemak- 
ing, and  held  oral  argument  on  Janu- 
ary 19.  1979  and  February  27,  1979. 
confined  solely  to  issues  concerning 
the  effect  of  the  Natural  Gas  Policy 
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Act  on  price  escalator  clauses  in  exist- 
ing contracts.  We  believe  that, 
through  the  above-described  proce- 
dures, parties  have  received  ample 
notice  and  have  had  sufficient  oppor- 
tunity to  participate  In  the  formula- 
tion of  our  decision. 

AppiafDix 

StnCMART  OF  OTHm  COMMENTS 
RESPEtn-ING  IWTER8TATE  CONTRACTS 

This  appendix  attempts  to  identify 
other  major  comments  which  have 
been  filed  in  this  proceeding.  The  com- 
ments have  addressed  a  number  of 
issues  in  addition  to  that  of  contrac- 
tual intent  of  the  parties.  Failure  to 
refer  to  specific  comments  or  argu- 
ments either  in  the  body  of  the  Com- 
mission's opinion  or  In  this  appendix 
should  not  be  considered  an  indication 
that  the  coofunents  have  not  been  con- 
sidered. 

1.  77ie  Area  Rate  Clause  in  Interstate 
Contracts.  Several  members  of  Con- 
gress have  addressed  themselves  to  the 
Issue  of  Congressional  intent.  Among 
these  Is  Senator  Pete  Domenici  of  New 
Mexico.'  The  Senator  stated  that  his 
imderstanding  of  the  Congressional 
intent  was  for  existing  area  rate 
clauses  to  provide  contractual  authori- 
zation for  collection  of  all  prices  under 
the  Natural  Gas  Policy  Act.  The  Sena- 
tor reasoned  that  since  section 
601(b)(1)(A)  of  the  Natural  Gas  Policy 
Act  declares  the  ceiling  prices  estab- 
lished therein  rates  just  and  reason- 
able, area  rate  clauses  encompass 
these  prices.  The  Senator  also  asserted 
that  if  producers  are  denied  the  ceil- 
ing prices  under  their  existing  con- 
tracts then  those  producers  who 
drilled  wells  during  1977  and  1978  in 
reliance  on  the  Commission's  commit- 
ment to  set  a  national  rate  for  that  bi- 
ennium  would  be  penalized.' 

Representative  Clarence  Brown 
argues  that  section  101(b)(5)  of  the 
NO  PA  expressed  Congressional  Intent 
to  permit  sellers  to  collect  the  highest 
price  for  which  their  natural  gas  is  eli- 
gible.' To  hold  that  escalation  clauses 
prohibit  such  collection  is.  according 
to  the  Congressman,  contrary  to  such 


'  See  Comments  of  Senator  Pete  Domenici 
filed  January  18.  1979.  In  Docket  No.  RM79- 
3;  tee  also  Statement  of  Senator  Pete  Do- 
menici filed  February  27,  1979,  in  this 
docket,  and  oral  argiunent  February  27. 
1979,  Tr.  3-10. 

'Statement  of  Senator  Pete  Domenici 
filed  February  27.  1979,  In  Docket  RM79-22, 
pp.  3,  4. 

'Section  101(bK5)  reads  as  follows: 

(5)  SALES  QUAUFYING  UNDER  MORE 
THAN  ONE  PROVISION:  If  any  natural 
gas  qualifies  under  more  than  one  provision 
of  this  title  providing  for  any  maximum 
lawful  price  or  for  any  exemption  from  such 
a  price  with  respect  to  any  first  sale  of  such 
natural  gas,  the  provision  which  could 
result  in  the  highest  price  shall  be  applica- 
ble. 
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Congressional  Intent.*  The  Congress- 
man also  represented  that  the  pro- 
posed rule  would  prevent  any  natural 
gas  which  is  now  sold  imder  existing 
interstate  contracts  from  receiving  the 
higher  incentive  prices  established  by 
sections  102,  103,  107  and  108.  Con- 
gressman Brown  asserts  that  as  a 
result  of  the  proposed  rule,  price  dis- 
parity between  natural  gas  sold  in  in- 
terstate and  Intrastate  commerce  will 
increase,  in  contravention  of  the  Con- 
gressional policy  of  gradually  abolish- 
ing the  duality  of  price  between  the 
two  markets.' 

Senator  J.  Bennett  Johnston,  Jr. 
also  urged  the  Commission  to  permit 
sellers  to  collect  Natural  Gas  Policy 
Act  prices  on  the  basis  of  area  rate 
clauses.  In  support  of  this  suggestion, 
he  cites  Congressional  awareness  that 
the  Federal  Power  Commission  had 
uniformly  treated  area  rate  clauses  as 
authorizing  payment  and  collection  of 
new  vintage  rates.* 

Congressman  David  Treen,  in  re- 
marks made  at  the  Commission's  Feb- 
ruary 27  oral  argument,  also  stated 
that  the  proposed  rule  runs  counter  to 
Congressional  intent.  He  argued  that 
the  statute  specifically  addresses  the 
question  of  escalator  clauses  in  three 
circumstances  alone.  Congressman 
Treen  suggests  that  the  specific  refer- 
ences in  these  three  situations,  com- 
bined with  the  failure  of  the  NGPA  to 
include  a  general  provision  regarding 
escalator  clauses,  is  evidence  of  Con- 
gressional intent  for  existing  inter- 
state contracts  to  authorize  collection 
of  NGPA  prices.' 

Congressman  John  D.  Dlngeil  pro- 
vided an  analysis  of  the  salient  statu- 
tory provisions  '  and  suggested  several 
rationales  upon  which  the  Commission 
could  permit  collection  of  the  NGPA 
ceiling  prices.  In  his  remarks.  Con- 
gressman Dlngeil  noted  that  the  sec- 
tion 104  prices  were  designed  to  take 
the  FPC  determined  wellhead  prices 
and  keep  them  constant  in  real  dollars 
by  escalating  the  prices  monthly  to  ac- 
count for  inflation.  He  urged  the  Com- 
mission to  construe  area  rate  clauses 
as  authorizing  the  collection  of  the 
section  104  prices.  Chairman  Dlngeil 
also  noted  that  the  incentive  prices 
under  sections  102.  103  and  107  would 
apply  to  natural  gas  determined  to 
qualify  for  those  prices.  This  natural 
gas  would  no  longer  be  subject  to  the 
provisions  and  requirements  of  the 
Natural  Gas  Act  pursuant  to  section 


'Comments  of  Representative  Clarence 
Brown  filed  January  18.  1079.  in  Docket  No. 
RM79-3. 

»/d. 

*  Comments  of  Senator  J.  Bennett  John- 
ston. Jr.  filed  January  18,  1979,  in  Docket 
No.  RM79-3. 

'Oral  argument  February  27, 1979,  Tr.  21- 
23. 

■Comments  filed  January  19.  1979.  In 
Docket  No.  RM79-S. 
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601.  Therefore,  he  believes  that  even 
•Impermissible"  clauses  can  operate  to 
authorize  collection  of  such  prices. 
Contractual  amendments  would  also 
be  permitted.  Finally,  with  regard  to 
section  108,  the  Congressman  would 
suggest  that  area  rate  clauses  are  trig- 
gered to  permit  collection  of  the  108 
price  under  a  reading  of  sections 
101(b)(6)  and  eOKbXl).* 

The  Secretary  of  Energy,  James  R. 
Schlesinger,  also  filed  comments  in 
this  proceeding  discussing  Congres- 
sional intent.'"  The  Secretary  stated 
that  based  upon  the  policy  purposes  of 
the  statute  (to  create  a  national 
martcet  as  well  as  to  provide  increased 
domestic  prices)  the  Commission 
should  not  interpret  area  rate  clauses 
as  proposed  in  the  rule.  Rather,  the 
Secretary  stated,  that  by  force  of  the 
Commission's  own  regulations  there 
was  only  one  alternative  for  producers 
to  utilize  to  contract  for  higher  prices 
in  the  future:  area  rate  clauses.  The 
Secretary  noted  that  all  studies  antici- 
pated that  these  clauses  would  permit 
collection  of  the  ceiling  prices,  includ- 
ing section  108  prices  but  especially 
section  104  prices. 

Representative  Toby  Moffett  "  and 
Senator  Jim  Sasser."  on  the  other 
hand,  support  the  Commission  s  pro- 
posed rule  as  it  applies  to  area  rate 
clauses  in  interstate  contracts.  Con- 
gressman Moffett  states  that  the  pro- 
posal is  consistent  with  Congressional 
intent  as  expressed  on  page  83  of  the 
Statement  of  Managers.  He  further 
suggests  that  incentive  prices,  as  em- 
bodied in  sections  102,  103.  107  and  108 
of  the  NGPA.  are  not  applicable  to 
currently  flowing  gas. "  Senator  Sasser 
cite.s  the  Conference  Report  for  the 
proposition  that  the  statutory  rates 
are  only  ceiling  prices. " 

Other  parties  cited  Congressional 
intent  in  support  of  the  proposed  rule. 
For  example,  the  Public  Utilities  Com- 
mission of  the  State  of  California  re- 
ferred to  the  discussion  at  page  83  of 
the  Statement  of  Managers  as  evi- 
dence that  "the  bill's  drafters  were  fa- 
miliar with  and  approved  of  the  bar 
against  indefinite  price  escalator 
clauses  in  interstate  contracts  as  then 
enforced  by  the  Commission."  "  Com- 
ments filed  by  a  group  of  gas  consum- 
ers cite  section  101(b)(9)  of  the  statute 
as    evidence    that    Congress    did    not 


'"Comments  of  James  R.  Schlesinger.  Sec- 
retary of  Energy  filed  February  26,  1979  in 
Docket  No.  RM79-3. 

"Comments  of  Representative  Toby  Mof- 
fett filed  February  27.  1979. 

■-Comments  of  Senator  Jim  Sasser  filed 
February  27.  1979. 

''Comments  of  Representative  Toby  Mof- 
fett. at  p.  1. 

"Comments  of  Senator  Jim  Sasser.  at  p. 
2. 

'"Comments  of  the  Public  Utilities  Com 
mission  of  the  State  of  California,  filed  Feb- 
ruary 27.  1979  at  3. 
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intend  to  supersede  contract  prlcea,'* 
and  argue  that  area  rate  clauses  do 
not  permit  collection  of  maximum 
lawful  prices  under  the  Natural  Gas 
Policy  Act. 

2.  Continued  Natural  Oas  Act  Juris- 
diction. In  response  to  comments  by 
many  of  the  participants  in  this  pro- 
ceeding. "  we  expressly  note  the  effect 
of  section  601(aMl)  of  the  Natural  Gas 
Policy  Act  on  certain  types  of  commit- 
ted or  dedicated  natural  gas.  That  pro- 
vision provides  that  the  Commission's 
Natural  Oas  Act  Jurisdiction  over  com- 
mitted or  dedicated  natural  gas  ceases 
as  to  first  sales  under  sections  102(c), 
103'c)  and  107(c)  of  the  statute. 
Therefore,  once  a  determination  of  eli- 
gibility under  the  above  sections  be- 
comes final,  the  Commission's  authori- 
ty under  the  Natural  Gas  Act  to  limit 
or  otherwise  regulate  the  operation  of 
contractual  provisions  terminates.  The 
comments  point  out  that  this  result 
applies  both  to  previously  Impermissi- 
ble clauses  and  area  rate  clauses. 

3.  Variant  Clauses.  Reference  in  the 
proposed  rule  to  "variant  clauses"  has 
engendered  considerable  comment. 
The  original  Commission  view  was 
that  a  "variant  clause"— any  escalation 
provision  that  does  not  precisely  re- 
flect the  precise  language  of 
§  154.93(b-l)— was  inoperative  to  the 
extent  its  scope  exceeded  that  of  the 
permissible  area  rate  clause. 

In  response  to  the  comments  re- 
ceived, the  order  has  been  revised  to 
permit  "variant  clauses",  which  by 
their  terms  are  triggered  by  passage  of 
the  Natural  Gas  Policy  Act  or  which 
provide  for  escalation  to  the  highest 
applicable  rate  prescribed  by  legisla- 
tion to  be  operative  according  to  their 
terms. "  The  notice  Issued  on  February 
13.  1979  suggested  that  such  clauses 
were  in  violation  of  §  154.93,  and  there- 
fore would  not  be  given  effect. 

4.  Contract  Amendment.  The  Com- 
mission's Notice  of  Proposed  Rulemak- 
ing stated  that  although  area  rate 
clauses  did  not  constitute  contractual 
authorization  for  the  statutory  ceiling 
prices,  the  parties  to  existing  inter- 
state contracts  could  amend  their 
agreements  to  provide  for  the  pay- 
ment and  collection  of  any  applicable 
maximum  lawful  price.  The  Commis- 
sion further  provided  that  any  such 
amendment  would  t>e  permitted  to  op- 
erate   retroactively    to    December    1. 


"Comments  of  Indicated  Intrastate  and 
IntersUte  Gas  Consumers,  filed  in  Docket 
No.  RM79-3.  AtUchment  B  at  2. 

"See.  e.g..  New  York  Public  Senice  Com- 
mission comments  filed  February  27.  1979  at 
7;  tee  also.  Statement  of  Shell  Oil  Company 
filed  February  27.  1979.  at  24-26;  Statement 
of  the  Honorable  John  D.  Dingell  filed  Jan- 
uary 19.  1979. 

"See.  Conunents  of  the  New  York  Public 
Ser\lce  Commission  filed  February  26.  1979 
at  7.  See  also.  Comments  of  Chevron.  U.S.A.. 
Inc..  filed  February  27.  1979.  at  6. 


1978.  and  that  interstate  pipelines 
would  be  permitted  to  pass  through  in- 
creased costs  attributable  to  contract 
amendments  so  long  as  the  modifica- 
tion was  agreed  to  In  arms-length  bar- 
gaining, and  provided  the  Commission 
did  not  find  "fraud,  abuse  or  similar 
grounds"  existed. 

This  particular  aspect  of  our  propos- 
al has  been  the  subject  of  a  great  deal 
of  critical  comment.  Representative 
Toby  Moffett  stated  that  our  "propos- 
als allowing  retroactive  treatment  to 
December  1.  1978  raLse  serious  prob- 
lems. The  legislative  history  and  the 
views  expressed  by  Conferees  in  public 
meetings  showed  a  strong  desire  to 
protect  contract  sanctity. "  '»  The  Con- 
gressman further  suggested  that  it  is 
"unreasonable  to  expect  customers  to 
pay  additional  prices  for  gas  already 
delivered."  " 

Other  criticism  expres^d  concern 
from  a  different  point  of  view.  For  ex- 
ample, the  New  York  Public  Service 
Commission,  citing  the  Mobile-Sierra 
doctrine,  argued  [lit  is  clear  that 
contractually  authorized  rate  In- 
creases cannot  be  made  effective  retro- 
spectively and  •  •  •  only  the  filed  rate 
can  be  charged." "  The  Michigan 
Public  Service  Commission  -  and 
others "  made  the  same  argument. 
New  York  also  argues  that  the  retro- 
active amendment  proposal  is  incon- 
sistent with  the  NGPA  and  other  In- 
terim Regulations  issued  thereunder. 
New  York  states  that,  although  sec- 
tion 601(a)(1)(B)  of  the  statute  makes 
the  Natural  Gas  Act  inapplicable  to 
certain  committed  or  dedicated  gas. 
the  Natural  Gas  Policy  Act  itself  re- 
quires that  there  be  contractual  au- 
thorization at  the  time  deliveries  of 
gas  are  made.  New  York  further  states 
that,  although  the  Conference  Report 
(at  page  120)  mentions  retroactive  col- 
lection of  Natural  Gas  Policy  Act  ceil- 
ing prices  in  certain  circumstances.  It 
does  not  permit  the  Commission  to  au- 
thorize retroactive  contract  amend- 
ments." New  York  also  rejects  the 
FERC's  attempt  to  justify  retroactive- 
ly on  equitable  grounds." 


'•  Comments  of  Representative  Toby  Mof- 
fett. filed  February  27.  1979  at  2. 

"Id. 

♦'Comments  of  the  New  York  Public  Serv- 
ice Commission  filed  February  26.  1979  at  8. 
citing  Montana-Dakota  Utilities  Co.  v. 
Sorthwestem  Public  Service  Co..  341  VB. 
246(1951). 

"Comments  of  the  Stale  of  Michigan  and 
the  Michigan  Public  Senice  Commission 
filed  February  27.  1979  at  5-7. 

"Comments  of  the  South  Dakota  Public 
Utilities  Commission  and  the  Mirxnesota 
Public  Service  Commission,  filed  January 
31.  1979  In  Docket  No.  RM79-3.  at  2.  3. 

**  New  York  Comments,  supra,  at  9.  10. 

»/d.  at  9.  New  York  Is  referring  to  the 
Commission's  statement  in  the  notice  of 
proposed  rulemaking  that  since  the  enun- 
ciation of  the  Conxmis-sions  policy  concern- 
ing area  rate  clauses  did  not  come  until 
Footnotes  continued  on  next  page 


Laclede  Gas  Company  stated  that 
the  Commission  should  not  rely  upon 
contractual  amendment  to  circumvent 
its  policy  determination.  Laclede  urges 
the  Commission  to  decide  the  issue  un- 
equivocally and  "not  pass  the  responsi- 
bility, and  liability,  for  decision  on  to 
the  Nation's  pipelines."* 

5.  Pipeline  Passthrough.  Many  par- 
ticipants have  criticized  the  proposed 
rule's  approach  to  pipeline  passth- 
rough of  increased  costs  resulting 
from  contract  amendments.  The  Com- 
mission proposed  that  it  would  permit 
passthrough  of  these  costs  so  long  as 
the  modifications  were  the  result  of 
"arms-length  bargaining,"  and  pro- 
vided that  there  was  no  "fraud,  abuse, 
or  similar  grounds".  Comments  on  this 
issue  range  from  assertions  that  the 
rule,  although  conceptually  sound, 
provides  insufficient  guidance,  to 
statements  that  the  proposed  policy  is 
unjustifiable  on  its  merits. 

Associated  Gas  Distrubutors  (AGD) 
argue  that  the  Commission  should 
provide  a  working  definition  of  arms- 
length  bargaining  which  among  other 
things  recognizes  that  adequate  con- 
sideration is  needed  to  support  a  bona 
fide  contract  amendment."  AGD  also 
would  place  the  burden  of  showing 
adequate  consideration  on  the  produc- 
er-seller. Alabama  Gas  Corporation 
and  Indicated  Intrastate  and  Inter- 
state Gas  Consumers  also  support  the 
view  that  adequate  consideration  is 
neccsseiry  to  effect  a  valid  (»ntract 
amendment." 

The  majority  of  interstate  pipelines 
filing  comments  in  this  proceeding 
agreed  that  the  Intent  of  the  parties 
to  the  contract  was  controlling.  How- 
ever, may  of  the  pipelines  were  con- 
cerned that  they  be  guaranteed  the 
passthrough  of  payments  made  pursu- 
ant to  a  contractual  amendment.  The 
interstate  pipelines  were  also  con- 
cerned with  the  meaning  of  the  term 
"arms-length"  transactions.** 

The  Commission  has  reconsidered 
its  opinion  in  light  of  the  comments 


Footnotes  continued  from  last  page 
after  the  effective  date  of  the  NGPA.  con- 
tract amendments  made  In  response  to  the 
rule  should  be  permitted  to  operate  retroac- 
tively to  that  date. 

"Comments  of  Laclede  Gas  Company 
filed  February  27.  1979.  In  Docket  No. 
RM79-22.  p.  3. 

"See,  Comments  of  Associated  Gas  Dis- 
tributors filed  February  27.  1979  In  Docket 
NO.  RM79  22. 

"See,  Comments  of  Alabama  Gas  Corpo- 
ration filed  February  27.  1979  in  Docket  No. 
RM79-22.  and  Comments  of  Indicated  Intra- 
state and  Interstate  Gas  Consumers  Regard- 
ing Proposed  Rules  filed  February  27.  1979 
In  Docket  No.  RM79-22. 

"See,  e.g..  Natural  Gas  Pipeline  Company 
of  America  filed  February  27.  1979  in 
Docket  No.  RM79-22;  Comments  of  Texas 
Gas  Transmission  Corporation  filed  Febru- 
ary 27.  1979  in  Docket  No.  RM79-22  and 
Comments  of  Interstate  Natural  Gas  Associ- 
ation of  America  filed  February  27.  1979  in 
Docket  No.  RM79-22. 
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filed  and  in  (x>nsideration  of  the  Com- 
mission's opinion  that  contractual 
intent  of  the  parties  controL  By  effec- 
tuating the  intent  of  the  parties,  the 
need  for  contract  amendment  de- 
creases substantially.  The  Notice  of 
Proposed  Rulemaking  would  have  per- 
mitted such  amendments  to  operate 
retroactively  to  December  1.  1978,  pro- 
vided the  parties  agreed  to  such  re- 
troactivity. The  Commission  explained 
that  fairness  to  the  parties  required 
that  we  permit  such  retroactivity.  Sev- 
eral comments  expressed  the  view  that 
the  Commission  would  be  acting 
beyond  the  scope  of  its  authority  In 
permitting  contract  amendments  to 
operate  retroactively.  The  action  we 
are  taking  today,  in  giving  effect  to 
the  Intent  of  the  parties,  obviates  the 
need  to  address  the  retroactivity  of 
any  amendment. 

6.  State  Jurisdiction.  The  State  of 
Michigan  and  the  Michigan  Public 
Service  Commission  (Michigan),  both 
in  written  comments  "  and  at  oral  ar- 
gument, have  suggested  that  the 
FERC  speak  to  the  relationship  of  our 
action  In  this  d<x;ket  to  the  jurisdic- 
tion of  state  regulatory  agencies. 
Michigan  states  that  the  proposed  rule 
falls  to  acknowledge  the  Jurisdiction  of 
the  states  to  restrict  or  regulate  the 
operation  of  escalator  clauses  in  inter- 
state commerce.  The  order  of  the 
Commission  does  not  deal  with  this 
question,  but  we  wish  to  make  clear,  if 
there  is  any  doubt,  it  is  not  our  inten- 
tion to  intrude  into  the  Jurisdiction 
that  the  Congress  has  left  to  the 
states  to  establish  lower  celling  prices 
with  respect  to  production  occurring 
in  that  state.»' 

7.  Comments  on  Intrastate  Con- 
tracts. Several  parties  have  comment- 
ed concerning  the  appli(».tion  of  the 
proposed  rule  and  the  Commission's 
imderlying  discussion  to  existing  intra- 
state contracts.  The  Southern  Union 
Company,  a  New  Mexico  distribution 
company,  asserts  that  the  effect  of  the 
proposed  rule  will  be  to  discourage 
production  on  undeveloped  acreage 
which  is  subject  to  existing  intrastate 
contracts.  Southern  Union  states  that 
it  is  a  party  to  a  numl>er  of  contracts 
with  no  escalation  provisions,  or  with 
nominal  fixed  escalations.  If  such  a 
contract  is  subject  to  section  105(b)(1) 
of  the  Natural  Gas  Policy  Act.  it  may 
not  be  amended  to  effect  a  price  in- 
crease above  the  price  paid  on  Novem- 
ber 9,  1978.  Accordingly,  Southern 
Union  argues  a  producer  would  be  un- 
willing to  dedicate  additional  undevel- 
oped acreage  to  the  contract.** 

Indicated  Consumers  disagree  with 
the  proposed  rule  to  the  extent  that  it 
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would  permit  a  seller  of  gas  to  receive 
a  price  above  the  section  102  price.  In- 
dicated Consumers  argue  that  section 
105  sets  a  mandatory  price  ceiling 
which  may  not  be  exceeded  even  for 
particular  wells  which  qualify  under 
various  other  Title  I  wellhead  pricing 
provisions.  Indicated  Consumers  fur- 
ther argue  that  to  the  extent  the 
Commission  leaves  Interpretation  of 
contracts  to  the  parties  it  is  violating 
section  501(a)  of  the  Natural  Oas 
Policy  Act  which  calls  for  the  FERC 
to  administer  the  statute. 

Moimtain  Fuel  Supply  Company 
states  that  in  some  circumstances  the 
proposed  rule  would  discriminate 
against  the  intrastate  market.  If  a  pro- 
ducer has  an  intrastate  contract  sub- 
ject to  section  105(b)(1)  of  the  Natural 
Gas  Policy  Act  that  contains  an  FPC 
clause  and  no  other  escalation  provi- 
sion, he  would  be  unable  to  amend  his 
contract  to  collect  higher  statutory 
prices.  An  interstate  seller  could,  how- 
ever, amend  his  contract  and  collect 
prices  under  sections  102.  103.  107  and 
108."  On  a  related  issue,  Hawthorne 
Oil  and  Oas  Corporation  takes  excep- 
tion to  our  proposed  interpretation  of 
FPC  clauses  which  refer  to  "successor 
governmental  authority"."  Northwest 
Arkansas  Producers  Group  suggests 
that  this  interpretation  is  inconsistent 
with  the  general  Intention  of  the  Com- 
mission, expressed  at  page  40  of  the 
Notice,  to  leave  initial  interpretation 
of  intrastate  contracts  to  the  parties.* 

Mesa  Petroleum  Company  also  criti- 
cized this  interpretation.  Mesa  asserts 
that  it  is  Illogical  for  the  Commission 
to  interpret  FPC  clauses  in  intrastate 
contracts  in  the  same  way  as  area  rate 
clauses  in  interstate  contracts.  To 
make  such  an  interpretation  merely 
for  consistency's  sake  is.  according  to 
Mesa,  to  ignore  the  actual  Intent  of 
the  parties.  While  intent  of  the  parties 
to  an  Interstate  contract  may  be  <;on- 
strued  in  light  of  FPC  regulations, 
such  is  not  the  case  with  intrastate 
contracts.  Mesa  states,  "Parties  negoti- 
ating an  intrastate  contract  were  not 
inhibited  by  •  •  •  regulatory  re- 
straints; their  concern  was  to  contract 
for  the  best  possible  price  initially 
and.  during  the  term  of  the  contract,  a 
price  at  least  as  high  as  any  seller  in 
the  Interstate  market  was  permitted 
charge."  *• 

Finally,  as  the  order  notes,  the  Com- 
mission has  revised  its  view  concerning 
the  operation  of  area  rate  clauses  and 


•"Comments  filed  February  27.  1979.  In 
Docket  No.  RM79-22  at  7.  8:  Tr.  at  295. 

"  See  section  602.  Natural  Gas  Policy  Act. 

*«  Comments  of  Southern  Union  Company, 
filed  February  27.  1979.  at  2-4. 


"Comments  of  Mountain  Fuel  Supply 
Company  filed  February  27.  1979.  at  6.  Lone 
Star  Oas  Company  also  raised  this  question 
in  Its  comments  filed  February  27.  1979.  at 
page  4. 

'*  Comments  of  Hawthorne  Oil  and  Gas 
Corporation,  filed  February  26.  1979. 

"Comments  of  Northwest  Arkansas  Pro- 
ducer Group,  filed  February  26.  1979,  at  3. 

"Comments  of  Mesa  Petroleum  Compa- 
ny. fUed  February  26. 1979.  at  5. 
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FPC-type  clauses  In  existing  Interstate 
and  intrastate  contracts,  therefore, 
the  Commission  will  not  give  further 
consideration  at  this  time  to  the  issues 
raised  in  the  proposed  rulemaking  con- 
cerning the  authority  of  the  parties  to 
these  contracts  to  amend  their  terms. 
Such  questions  will  be  addressed  in  a 
subsequent  interpretative  order  of  the 
Commission. 

(Natural  Gas  Act.  as  amended.)  (15  U.S.C. 
717.  et  aeQ..  Natural  Gas  Policy  Act  of  1978. 
Pub.  L.  95-621.  92  Stat.  3350.  E.O.  12009,  42 
FR  46267) 

In  consideration  of  the  foregoing. 
Part  154  of  Sut)chapter  E  and  Parts 
270  and  273  of  Subchapter  H,  Chapter 
I  Title  18,  Code  of  Federal  Regula- 
tions, are  amended  as  set  forth  below, 
effective  immediately. 

By  the  Commission.  Commissioner 
Holden  voted  no. 

Kenneth  P.  Plumb. 
Secretary. 

SUKHAPTER  E— REGULATIONS  UNDER  THE 
NATURAL  GAS  Aa 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  Section  154.94  is  amended  in  para- 
graph (h)(7)  by  adding  at  the  end 
thereof  the  following  new  sentence; 
"For  special  rules  respecting  contrac- 
tual authorization  to  collect  NGPA 
rates,  see  §  270.205." 

2.  Section  154.94  is  amended  by  re- 
vising subparagraph  (8)  of  paragraph 

h)  to  read  as  follows: 

§  151.91    Changeti  in  rate  schedules. 

(h)  Blanket  filing. 


(8)  Protest  procedure.  Any  protest  to 
an  affidavit  required  to  be  filed  under 
this  paragraph  shall  be  filed  within  90 
days  of  the  filing  of  such  affidavit,  or 
May  1.  1979.  whichever  is  later. 

3.  Section  154.94  is  amended  by  re- 
vising paragraph  (i)  to  read  as  follows: 

$  151.91    Changes  in  rate  schedules. 


(i)  Interim  and  retroactive  collec- 
tions—(I)  Filings.  Compliance  with 
the  applicable  filing  requirements  im- 
posed by  §5  273.201(0,  273.202(d). 
273.203(c).  and  273.204(cM3)  of  this 
chapter  shall  be  deemed  to  satisfy  the 
requirements  of  paragraph  (b)  of  this 
section  and  section  4(d)  of  the  Natural 
Gas  Act  for  first  sales  of  natural  gas  to 
which  the  Natural  Gas  Act  remains 
applicable  and  for  which  an  interim  or 
retroactive  collection  is  authorized  by 
Part  273  of  this  chapter.  The  30  day 
notice  othervi-ise  required  by  section 
4(d)  of  the  Natural  Gas  Act  is  waived. 
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(2)  Contractual  authorization.  Nei- 
ther the  filing  described  In  paragraph 
(iKl)  of  this  section  nor  the  accept- 
ance of  such  filing  by  the  Commission, 
will  affect  any  person's  contractual 
right  to  purchase  natural  gas  at  a  rate 
which  is  less  than  the  applicable  maxi- 
mum lawful  price  under  the  NGPA. 

(3)  Protest  Any  protest  to  a  filing 
under  paragraph  (iMl)  of  this  section 
shall  l)e  made  no  later  than  90  days 
after  such  filing  is  made,  or  not  later 
than  May  1.  1979,  whichever  is  later. 
If  protest  Is  made  with  respect  to  a 
filing  under  paragraph  (iKl)  of  this 
section,  on  the  grounds  of  lack  of  con- 
tractual authorization,  then  notwith- 
standing §  273.302(f)  of  this  chapter, 
any  refund  obligation  under  §  273.302 
of  this  chapter,  shall  continue  until 
contractual  authorization  is  estab- 
lished or  until  refund  is  made  in  ac- 
cordance with  the  direction  of  the 
Commission. 


SUICHAPTER  H— REGULATION  Of  NATURAL 
GAS  SALES  UNDER  THE  NATURAL  GAS 
POLICY  Aa  Of  1978 

PART  270— RULES  GENERALLY  APPLI- 
CABLE TO  REGULATED  SALES  OF 
NATURAL  GAS 

(4)  Section  270.205  is  revised,  includ- 
ing the  caption  to  read  as  follows: 

§270.20.5    Contractual      authorization      to 
collect  NGPA  rates. 

(a)  Existing  interstate  contracts.  In 
the  case  of  an  existing  contract  for  a 
first  sale  of  natural  gas  to  which  the 
Natural  Gas  Act  applies: 

(1)  Any  contractual  provision  for  a 
change  in  price  In  such  contract  which 
by  its  terms  specifically  permits  collec- 
tion of  NGPA  rates  or  of  maximum 
lawful  prices  prescribed  by  legislation, 
constitutes  contractual  authorization 
to  charge  and  collect  the  NGPA  rates 
applicable  to  such  first  sale. 

(2)  A  contractual  provision  described 
in  §  154.93  (b-1)  (relating  to  area  rate 
clauses),  or  similar  provision,  generally 
will  be  considered  to  constitute  con- 
tractual authorization  to  charge  and 
collect  an  NGPA  rate  to  the  extent 
the  parties  intended  to  authorize 
charging  and  collection  of  one  or  more 
NGPA  rates  under  the  contract. 

(b)  Existing  intrastate  contracts.  In 
the  case  of  an  existing  contract  (other 
than  a  contract  to  which  paragraph 
(a)  applies): 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  any  contractual 
provision  for  a  change  in  price  may  op- 
erate according  to  the  terms  of  such 
provision  except  that  such  provision  is 
not  operative  to  authorize  a  seller  to 
charge  and  collect  an  amount  in 
excess  of  the  highest  applicable  NGPA 
rate. 


(2)  If  natural  gas  sold  under  such 
contract  is  subject  to  section  105(b)(1) 
of  the  NGPA  and  qualifies  for  no 
higher  maximimi  lawful  price,  no  con- 
tractual provision  for  a  change  in  the 
price  under  such  contract  may  operate  ' 
to  permit  a  price  under  the  contract  in 
excess  of  the  new  natural  gas  price 
under  section  102  of  the  NGPA. 

(c)  Definition.  For  purposes  of  this 
section.  "NGPA  rate"  means  maxi- 
mum lawful  price  prescribed  by  or 
under  the  NGPA  (including  any  price 
collection  of  which  is  authorijsed  by 
Part  273)  of  this  chapter. 


PART  273— COLLECTION  AUTHORITY; 
REFUNDS 

5.  Section  273.104  Is  revised  to  read 
as  follows: 

§  273.104     Cross  references. 

(a)  For  special  rule  applicable  to  re- 
sellers, see  §  270.202(b)  of  this  chapter. 

(b)  For  special  rules  relating  to  con- 
tractual authorization  to  make  interim 
and  retroactive  collections,  see 
§  270.205  of  this  chapter. 

(c)  For  special  rule  relating  to 
refund  obligations  where  contractual 
authorization  is  not  established,  see 
§  154.94(1X3). 

(FR  Doc.  79-8384  Piled  3-19-79;  8:45  am] 
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Title  31 — Money  and  Finance: 
Treasury 

SUBTITLE  A— OFFICE  OF  THE 
SECRETARY  OF  THE  TREASURY 

PART  14— RIGHT  TO  FINANCIAL 
PRIVACY  ACT 

Regulations  Authorizing  a  Formal 
Written  Request  for  Financial  Records 

AGENCY:  Department  of  the  Treas- 
ury. 

ACTION:  Final  regulation. 

SUMMARY:  These  regulations  au- 
thorize Department  of  the  Treasury 
units  to  request  financial  records  from 
a  financial  institution  pursuant  to  the 
formal  written  request  procedure  es- 
tablished by  Section  1108  of  the  Right 
to  Financial  Privacy  Act  of  1978.  92 
Stat.  3697  et  seq..  12  U.S.C.  ZAOl.et  seg.. 
and  set  forth  the  conditions  under 
which  such  requests  may  be  made. 
Section  1108(2)  of  the  Right  to  Finan- 
cial Privacy  Act  of  1978  requires  that 
the  formal  written  request  be  author- 
ized by  regualtions  promulgated  by 
the  head  of  the  agency  or  E>epart- 
ment.  These  regulations  enable  appro- 
priately designated  Department  of  the 
Treasury    personnel    to    utilize    the 


formal  written  request  procedure  to 
obtain  financial  records. 

EFFECTIVE  DATE:  March  20,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

R.  Richard  Newcomb.  Enforcement 
Policy  Advisor,  Office  of  Assistant 
Secretary  (EJnforcement  and  Oper- 
ations). Department  of  the  Treas- 
ury. Washington.  DC.  20220:  (202- 
566-8022). 

SUPPLEMENTARY  INFORMATION: 
On  February  2,  1979,  the  Department 
of  the  Treasury  published  for  com- 
ment In  the  Federal  Register,  44  FR 
6753.  proposed  regulations  to  author- 
ize Department  of  the  Treasury  per- 
sormel  to  request  records  from  a  finan- 
cial institution  pursuant  to  the  formal 
written  request  procedure  established 
by  section  1108  of  the  Right  to  Finan- 
cial Privacy  Act  of  1978.  92  Stat.  3697 
et  seq..  12  U.S.C.  3401  et  seg.  The  fol- 
lowing is  a  summary  of  t  he  comments 
received. 

One  comment  stated  that  each  re- 
quest should  include  a  statement  that 
financial  institutions  should  consult 
their  counsel  to  determine  whether  or 
not  compliance  with  a  formal  written 
request  is  permitted  under  applicable 
state  and  Federal  laws.  While  we  agree 
that  personnel  of  financial  institutions 
should  routinely  consult  with  their 
counsel  to  insure  that  they  are  cor- 
rectly performing  their  obligations 
under  the  law,  we  feel  that  the  routin- 
izing  of  internal  procedures  is  a  matter 
to  be  left  to  the  institutions  them- 
selves. 

Another  comment  suggested  that 
our  regulations  should  conform  as 
closely  as  possible  to  the' regulations 
issued  by  the  Department  of  Justice  so 
that  financial  institutions  only  have  to 
conform  with  one  set  of  rules  and  pro- 
cedures. It  suggested  that  the  best  of 
both  should  b^  combined.  We  agree 
that  it  would  t>e  easier  for  all  parties  if 
Treasury  and  Justice  regulations  are 
the  same  or  as  nearly  similar  as  possi- 
ble. Staff  of  the  two  Departments 
have  met  to  discuss  this  suggestion. 
Though  they  are  not  identical  they 
are  now  similar  enough  so  as  to  avoid 
confusion. 

Another  comment  suggested  that  a 
separate  certification  section  be  added 
to  highlight  this  requirement.  We 
think  this  Is  a  good  idea  and  have 
done  so  by  adding  §  14.5. 

Another  comment  correctly  pointed 
out  that  the  legislative  history  of  the 
Act  states  that  the  regulations 
"should  specify  the  level  of  employee 
permitted  to  make  such  requests  and 
should  state  that  the  authority  may 
not  be  delegated."  Appropriate  lan- 
guage has  been  added  in  order  to  re- 
flect this  legislative  intent. 

It  was  suggested  that  the  regulations 
contain  a  listing  of  the  specific  law  en- 
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forcement  responsibilities  of  the  De- 
partment of  the  Treasury  where  there 
is  the  authority  to  investigate  viola- 
tions of  the  law  and  where  no  adminis- 
trative simamons  or  subpoena  authori- 
ty is  reasonably  available  for  the  pur- 
pose. In  those  instances,  the  units  re- 
sponsible for  the  investigations,  the 
persons  authorized  and  circumstances 
where  the  request  was  appropriate 
should  be  specified.  This  suggestion 
does  not  appear  practicable  for  a  vari- 
ety of  reasons. 

First,  given  the  definition  of  law  en- 
forcement inquiry,  the  list  would  be 
quite  lengthy.  It  would  be  constantly 
subject  to  change  and  would  most 
likely  t>e  more  confiising  than  helpful. 
It  simply  would  not  be  appropriate  to 
restate  in  this  regulation  all  of  the 
many  possible  Inquiries  that  the 
Treasury  Department  may  conceiv- 
ably make  during  a  lawful  investiga- 
tion or  official  proceeding.  Nor  would 
it  be  appropriate  to  designate  specific 
units  or  individuals  as  these  frequent- 
ly change  within  any  governmental 
structure. 

The  head  of  each  Departmental  unit 
within  the  Treasury  Department  was 
thought  to  be  the  best  place  to  vest 
the  authority  to  delegate  officials  to 
issue  the  formal  written  request. 
Should  the  financial  institution  ques- 
tion the  authority  of  the  official  to 
i-ssue  a  formal  written  request  the  offi- 
cial could  be  asked  %o  ixovlde  a  copy 
of  his  delegation. 

Several  additioiuil  pcuntfi  were  raised 
relating  to  problems  facing  financial 
institutions  in  responding  to  inquiries, 
e.g.,  how  the  financial  institution 
would  know  the  request  was  issued  by 
the  proper  official,  whether  there  was 
reason  to  believe  that  the  records 
sought  were  relevant  to  a  legitimate 
law  enforcement  inquiry,  whether  the 
request  was  authorized  by  regulations 
signed  by  the  head  of  the  Department, 
whether  the  requesting  agency  had 
the  authority  to  investigate  violations 
of  the  law,  whether  it  had  otherwise 
available  administrative  summons  or 
subpoena  authority,  whether  the  re- 
questing official  was  acting  within  his 
authority,  etc.  These  questions  should 
not  pose  problems  for  fiiumclal  insti- 
tutions. A  financial  institution  is  pro- 
tected from  liability  to  the  customer 
"if  it  receives  a  certificate  of  compli- 
ance with  the  act  required  by  Section 
1103(b)  that  appears  proper  and  legiti- 
mate on  its  face."  H.R.  Rep.  No.  1383. 
95th  Cong.,  2d  Sess.  230  (1978).  (Addi 
tional  views  of  Rep.  La  Palce.)  Section 
1117(c)  of  the  Act,  12  UJS.C.  3417(c) 
states  that  any  financial  institution 
which  makes  "a  disclosure  of  financial 
records  pursuant  to  this  title  in  good 
faith  reliance  upon  a  certificate  by 
any  Government  authority  shall  not 
be  liable  to  the  customer  for  such  dis- 
closure." 
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By  virtue  of  the  authority  vested  in 
me  by  5  U.S.C.  301,  Reorganization 
Plan  No.  26  of  1950.  and  Section  1108 
of  the  Right  to  Financial  Privacy  Act 
of  1978.  12  U.S.C.  3401  et  seg.  a  new 
Part  14  is  hereby  added  to  Subtitle  A 
of  Title  31  of  the  Code  of  Federal  Reg 
ulations  as  set  forth  below. 

PART  14— RIGHT  TO  HNANCIAL 
PRIVACY  ACT 

Sec. 

14.1  Definitions. 

14.2  Purpose. 

14.3  Authorization. 

14.4  Contents  of  Request. 

14.5  Certification. 

Ain-HORiTY:  Sec.  1108,  Right  to  Financial 
Privacy  Act  of  1978,  92  SUt.  3697  eL  &eq.,  12 
U.S.C.  3401  et  sec;  (5  U.S.C.  301);  and  Reor 
Kanization  Plan  No.  26  of  1950. 

§  14.1     Definitions. 

For  purposes  of  this  regulation,  the 
term: 

(a)  Financial  Institution"  means 
any  office  of  a  bank,  savings  bank, 
card  issuer  as  defined  in  Section  103  of 
the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1602(n)),  Industrial  loan 
company,  trust  company,  savings  and 
loan,  building  and  loan,  or  homestead 
association  (Including  cooperative 
bank),  credit  tinion,  or  ooosumer  fi- 
nancial institution,  located  in  any 
State  or  territory  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico. 
Guam.  American  Samoa,  or  the  Virgin 
islands. 

(b)  "Financial  record"  means  an 
original  of,  a  copy  of,  or  information 
known  to  have  been  derived  from,  any 
record  held  by  a  financial  institution 
pertaining  to  a  customer's  relationship 
with  the  financial  institution. 

(c)  "Person"  means  an  Individual  or 
a  partnership  of  five  or  fewer  individ- 
uals. 

(d)  "Customer"  means  any  person  or 
authorized  representative  of  that 
person  who  utilized  or  is  utilizing  any 
service  of  a  financial  institution,  or  for 
whom  a  financial  institution  is  acting 
or  has  acted  as  a  fiduciary.  In  relation 
to  an  accoiuit  maintained  in  the  per- 
son's name. 

(e)  "Law  enforcement  inquiry' 
means  a  lawful  investigation  or  official 
proceeding  inquiring  Into  a  violation 
of  or  failure  to  comply  with  any  crimi- 
nal or  civil  statute  or  any  regulation, 
rule,  or  order  Issued  pursuant  thereto. 

(f)  "Departmental  unit"  means 
those  offices,  divisions,  bureaus,  or 
other  components  of  the  Department 
of  the  treasury  authorized  to  oondtict 
law  enforcement  inquiries. 

(g)  "Act"  means  the  Right  to  Finan- 
cial Privacy  Act  of  1978. 

i  14.2    Purpoitc. 

The  purpose  of  these  regulations  is 
to  authorize  Departmental  units  to  re- 
quest financial  records  from  a  ftnan- 
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cial  institution  pursuant  to  the  forma) 
written  request  procedure  authorized 
by  Section  1108  of  the  Act.  and  to  set 
forth  the  conditions  under  which  such 
requests  may  be  made. 


§  I  U    Authorization. 

Departmental  units  are  hereby  au- 
thorized to  reque.'t  financial  records  of 
any  customer  from  a  financial  institu- 
tion pursuant  to  a  formal  wiitlen  re 
quest  under  the  Act  only  if; 

(a)  No  administrative  summons  or 
subpoena  authority  reasonably  ap- 
pears to  be  available  to  the  Depart- 
mental unit  to  obtain  financial  records 
for  the  purpose  for  which  the  records 
are  sought; 

(b)  There  is  reason  to  believe  that 
the  records  sought  are  relevant  to  a  le- 
gitimate law  enforcement  inquiry  and 
will  further  that  inquiry; 

(c)  The  request  is  issued  by  a  super 
visory  official  of  a  rank  designated  by 
the   iiead   of   the   requesting    Depart 
menUl    unit.   Officials   so   designated 
shall   not  delegate   this  authority   to 
others; 

(d)  The  request  adheres  to  the  re- 
quirements set  forth  in  §  14.4;  and 

(e)  The  notice  requirements  set 
forth  in  Section  1108(4)  of  the  Act.  or 
the  requirements  pertaining  to  delay 
of  notice  in  Section  1109  of  the  Act  are 
satisfied,  except  In  situations  where  no 
notice  is  required,  (e.g..  Section 
1113(g» 

§  11.1     Contentji  of  Request. 

The  formal  written  request  shall  be 
in  the  form  of  a  letter  or  memoran- 
dum to  an  appropriate  official  of  the 
financial  Institution  from  which  finan- 
cial records  are  requested.  The  request 
sliall  be  signed  by  an  issuing  official  of 
the  requesting  Department  unit.  It 
shall  set  forth  that  official's  name, 
title,  business  address  and  business 
phone  number.  The  request  shall  also 
contain  the  following: 

(a)  The  identity  of  the  customer  or 
customers  to  whom  the  records  per- 
tain; 

(b)  A  reasonable  description  of  the 
records  sought: 

(c)  Any  other  Information  that  the 
i.ssuing  official  deems  appropriate,  e  g., 
the  date  on  which  the  requesting  De- 
partmental unit  expects  to  present  a 
certificate  of  compliance  with  the  ap- 
plicable provisions  of  the  Act.  the 
name  and  title  of  the  individual  to 
whom  disclosure  is  to  be  made,  etc. 

In  cases  where  customer  notice  is  de- 
layed by  a  court  order,  a  copy  of  the 
court  order  shall  be  attached  to  the 
formal  written  request. 

§  1 1..%    C'ertirication. 

Prior  to  obtaining  the  requested  rec- 
ords pursuant  to  a  formal  written  re 
quest,  an  official  of  a  rank  designated 
by  the  head  of  the  requesting  Depart- 
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mental  unit  shall  certify  in  writing  to 
the  financial  institution  that  the  De- 
partmental unit  has  complied  with  the 
applicable  provisions  of  the  Act. 

Dated:  March  16,  1979. 

W.  Michael  Blumeitthal, 
Secretary  of  the  Treasury. 

(FK  Doc.  7»~S501  FUcd  3-19-79;  8:45  am) 
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TitI*  32 — Notional  Defense 

CHAPTER  V— DEPARTMENT  OF  THE 
ARMY 

(EP  405  1-21 

PART  641— UNIFORM  RELOCATION 
ASSISTANCE  AND  REAL  PROPERTY 
ACQUISITION  POUaES 

Review  Before  Rejection  of  Late-Filed 
Application  Requirement 

AGENCY:  US.  Army  Corps  of  Engi- 
neers, DOD. 

ACTION:  Final  rule. 

SUMMARY:  The  present  regulation, 
providing  guidance  to  Corps  of  Engi- 
neers field  personnel  on  Implementa- 
tion of  Pub.  L.  91-646  concerning  the 
Army's  relocation  assistance  program 
requires  clarification  and  revision  with 
respect  to  certain  procedural  matters. 
The  amendments  will  benefit  the 
public  by  requiring  review  before  re- 
jection of  late  filed  applications,  re- 
quiring better  documentation  of  cer- 
tain District  Engineer  actions,  clarify- 
ing the  definition  of  net  earnings  for 
the  purpose  of  computing  the  fixed 
fann  or  business  pajrment  under  sec- 
tion 202(c)  of  the  Act.  and  clarifying 
other  procedural  instructions  where 
experience  has  reflected  a  need  for  im- 
proved guidance. 

EFFECTIVE  DATE:  March  23.  1979. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mr.  Garland  P.  Thompson.  202-693- 
6786.  or  write  to  Chief,  Policy  and 
Operations  Branch.  Homeowners  As- 
sistance Division.  Real  Estate  Direc 
torate.  Office  of  the  Chief  of  Engi- 
neer. Wasliington.  D.C.  20314. 

SUPPLEMENTARY  INFORMATION: 
Since  the  changes  are  procedural  In 
nature  and  do  not  adversely  affect  ap- 
plicants' Ix-nefits.  notice  of  proposed 
rulemakutg  and  the  procedures  there- 
to are  considered  unnecessary. 

NoT«.— The  Chief  of  Engineers  tuui  deter- 
mined that  this  rule  does  not  contain  a 
major  proposal  requiring  preparation  of  In- 
flation Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A- 107. 


Dated;  March  7.  1979. 

Thorwalo  R.  Petersow. 
Colonel,  Corps  of  Engineers,  Ex- 
ecutive     Director.       Engineer 
Staff. 

In  consideration  of  Uie  above,  32 
CFR  Part  641  is  amended  by  amending 
§§641.2.  641.62.  641.64.  641.85.  641.104, 
641.109,  641.196.  641.252.  and  641.293 
as  set  forth  below: 

1  Section  641.2  is  amended  by 
adding  the  following: 

IM1.2     Applicability. 

•  •  •  It  will  also  be  applied  to  activity 
on  behalf  of  any  client  agency  for 
which  the  Corps  ser\es  as  real  estate 
agent,  unless  otherwise  agreed  with 
the  client  agency. 

2.  Section  641.62  is  revised  by  adding 
a  sentence  to  paragraph  (aKl).  chang- 
ing the  number  of  former  paragraph 
(aX9)  to  (aKlO).  and  adding  a  new 
paragraph  (aK9).  as  follows: 

§641. €'2  Actual  Reasonable  ExpenMS  in 
moving, 
(a)  Allowable  mating  cxjjcnscs.  (1) 
•  •  •  The  circumstances  justifying  the 
moving  expenses  exceeding  the  50- 
mile  limitation  should  be  made  a  part 
of  the  record. 


(9)  In  cases  of  emergency  dislocation 
where  permanent  replacement  hous- 
ing is  not  immediately  available  in  the 
area,  all  reasonable  costs  Incurred  in 
moving  to  and  occupying  temporary 
housing. 

(10)  Such  other  reasonable  expen.ses 
which,  in  the  opinion  of  the  District 
Engineer,  .were  necessarily  Incurred  by 
the  displaced  person. 


3.  Section  641.64(b)  'Is  revised  by 
adding  the  following  sentence  at  the 
end  of  the  paragraph: 

§611.61     ReaMinulik  expenneh  in  scarrhinK 
for  replacement  busine.s;.  or  farm. 


(b)  Limitation.  •  •  •  A  discussion  of 
any  special  circumstances  which  war- 
rant a  search  for  replacement  proper- 
ties over  a  wider  area  than  a  50-mlle 
radius  will  be  included  with  submis- 
sion to  the  Chief  of  Engineers. 

4.  Section  641.85  is  revised  to  make 
clarifying  editorial  changes  and  delete 
the  two  sentences  preceding  the  last 
sentence.  The  paragraph  as  revised 
reads  as  follows: 

§641..H5    Net  eominxi- 

The  term  "average  annual  net  earn*.: 
ings"  as  used  in  subsection  202(c)  of 


the  Act  means  one-half  of  any  net 
earnings  of  the  business  or  farm  oper- 
ation, before  Federal.  State,  and  local 
income  taxes,  during  the  2  taxable 
years  immediately  preceding  the  tax- 
able year  in  which  such  business  or 
farm  operation  moves  from  the  real 
property  acquired  for  such  project,  or 
during  such  other  period  as  the  Dis- 
trict Engineer  determines  to  be  more 
equitable  for  establishing  such  earn- 
ings, and  includes  any  compensation 
paid  by  the  business  or  farm  operation 
to  the  owner,  his  spouse,  or  his  de- 
pendents during  such  period.  If  a  busi- 
ness or  farm  operation  has  no  net 
earnings  or  has  suffered  losses  during 
the  period  used  to  compute  "average 
annual  net  earnings",  it  may  neverthe- 
less receive  the  $2,500  minimum  pay- 
ment authorized  by  §  641,86. 

5.  Section  641.104(c)(4)  is  revised  by 
deleting  the  last  sentence  of  the  para- 
graph and  inserting  in  lieu  thereof  the 
following: 

§641.104     Differential     payment     for     re- 
placement boufiinK. 


(C)  •  •  • 

(4)  •  •  •  When  this  is  done,  the  dif- 
ferential pa^'ment  will  be  computed  as 
if  the  dwelling  had  been  purchased. 
I.e.,  by  determining  either  the  amount, 
if  any  which  when  added  to  the  acqui- 
sition cost  of  the  dwelling  acquired  is 
necessary  to  purchase  a  comparable 
replacement  dwelling  or  the  actual 
reasonable  costs  incurred  in  moving 
and  rehabilitating  the  dwelling  to  DSS 
standards  and  obtaining  temporary 
housing,  and  the  value  of  the  home- 
site,  whichever  is  less.  When  compara- 
ble DSS  housing  is  available  but  the 
displaced  person  chooses  iastead  to 
remove  the  acquired  dwelling  for  reha- 
bilitation as  his  replacement  home, 
any  temporary  housing  costs  incurred 
are  not  to  be  considered  in  the  compu- 
tation. 


6.  Section  641.109(a)(2)  is  revised  to 
read  as  follows: 

$641,109    Advance     replacement     houHinx 
payment  in  condemnation  caMeii. 


(a)  •  •  • 

(2)  If  the  amount  awarded  in  the 
condemnation  proceedings  as  the  fair 
market  value  of  the  dwelling  acquired 
plus  the  amount  of  the  provisional  re- 
placement housing  payment  exceeds 
the  lesser  of  the  price  paid  for,  or  the 
District  Engineer's  determined  cost  of, 
a  comparable  dwelling,  he  will  refund 
the  excess  to  the  Government.  Howev- 
er, in  no  event  shall  he  be  required  to 
reftmd  more  than  the  amount  of  the 
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proivlslonal  replacement  housing  pay- 
ment. 


7.  Section  641.196(c)  is  amended  by 
adding  the  following  sentences  at  the 
end  of  the  paragraph. 

§  641.196    Expensei^  incidental  to  Transfer 
of  Title  to  the  United  States. 


(c)  •  •  •  Reimbursement  for  such 
taxes  may  be  made  from  Imprest 
Funds  in  amounts  limited  to  $100  per 
payee  and  may  be  made  at  closing. 
Payments  exceeding  $100  should  be 
processed  In  the  usual  manner.  At  the 
discretion  of  the  District  EIngineer,  a 
separate  Imprest  Fund  may  be  estab- 
lished for  this  purpose  following 
normal  finance  and  accounting  proce- 
dures, subject  to  the  same  limitation 
on  individual  payments. 

8.  Section  641.252(b)  is  revised  to 
read  as  follows: 

§641.232    Application. 


(b)  Except  as  indicated  herein,  appli- 
cations for  payment  of  benefits  must 
be  filed  with  the  appropriate  District 
Ehigineer  not  later  than  18  months 
from  the  date  full  payment  for  the 
real  property  acquired  is  made  by  the 
Government,  or  from  the  date  the  dis- 
placed person  moves  from  the  ac- 
quired property,  whichever  is  later. 
When  the  property  is  acquired  by  con- 
demnation, the  date  on  which  the 
Government  has  satisfied  all  awards 
will  be  considered  as  the  date  of  full 
payment.  The  District  Engineer  shall 
insure  that  applicants  are  notified  in 
writing  of  the  filing  expiration  date 
three  months  prior  to  such  date,  ac- 
companied by  an  offer  to  assist  in 
preparation  of  the  application.  If  cir- 
cumstances warrant,  the  Chief  of  En- 
gineers may  authorize  acci'ptance  of  a 
late-filed  application;  therefore,  the 
District  Engineer  shall  secure  approv- 
al from  HQDA  (DAEN-REH-O). 
Washington,  D.C.  20314,  before  deny- 
ing any  application  for  late  filing. 

9.  Section  641.293  is  revised  by  desig- 
nating the  present  language  as  para- 
graph (a)  and  adding  paragraph  (b)  as 
set  forth  below: 

§641.293    Filing  of  appcaL 

(a)  An  applicant  may  file...*  *  * 

(b)  Although  appeals  are  to  be  filed 
within  180  days  after  notic«  to  the  ap- 
plicant of  an  adverse  decision,  the 
Chief  of  Engfineers  may  authorize  ac- 
ceptance of  a  late-filed  appeal  under 
some  conditions.  Receipt  of  a  late-filed 
appeal  should  be  reported  tc  HQDA 
(DAEN-REH-A),     Washington.     D.C. 
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20314,  with  a  description  of  all  attend- 
ant circumstances,  prior  to  processing 
any  such  appeal. 

(5  U.S.C.  301:  sec.  213,  Piib.  L.  91-646.  84 
SUt,  1894,  1900  (42  U.8.C.  4601,  4633).) 

(PR  Doc.  79-8324  Filed  3-19-79:  8:4S  am] 
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Title  40 — Protection  of  Environmont 

CHAPTER  l~ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL  1026-61 

PART  51— PREPARATION,  ADOP- 
TION, AND  SURMrrrAL  OF  IMPLE- 
MENTATION PLANS 

Revisions  to  Roquiromontt  for  Air 
Pollution  Episodo  Contingoncy  Plohs 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  In  this  acUon.  the  Ad- 
ministrator amends  Section  51.16  in- 
volving the  procedures  for  preparation 
of  contingency  plans  for  air  pollution 
emergency  episcides.  As  a  result  of  this 
amendment,  the  Administrator  m^y. 
at  his  discretion,  exempt  attainment 
and  unclassifiable  areas  from  the  re- 
quirements for  future  contingency 
plan  development.  Also,  the  Adminis- 
trator may  limit  the  requirements  for 
specifying  emission  control  actions  to 
urbanized  areas  and  to  major  emitting 
facilities  outside  the  urbanized  area. 

Reference  in  {51.16  to  Appendix  L 
(Example  Regulations  for' Prevention 
of  Air  Pollution  Emergency  Episodes) 
is  being  modified  to  clarify  the  Agen- 
cy's intended  use  of  the  example  regu- 
lations contained  therein.  The  require- 
ment for  acquiring  updates  of  atmos- 
pheric stagnation  forecasts  is  being 
changed  to  reflect  <nirrent  National 
Weather  Service  procedures. 

EFFECTIVE  DATE:  This  rulemaking 
is  effective  March  20,  1979. 

ADDRESSES:  VS.  Environmental 
Protection  Agency,  Offic*  of  Air  Qual- 
ity Plaiming  and  Standards.  Control 
Programs  Development  Division  (MD 
15),  Research  Triangle  Park.  North 
Carolina  27711. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joseph  Sableski,  Chief.  Plans  Guide- 
lines Section,  at  the  above  address  or 
at  919-541-5437  (commercial)  or  629- 
5437  (PTS). 

SUPPLEMENTABT  IHTOSIUTION 

On  September  25.  1978.  at  43  FR 
43331.  EPA  proposed  to  amend  the  re- 
quirements for  emergency  episode  con- 
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tincency  plans  by  aUowinc  the  Admin- 
istntor  to  reduce  the  requirements  in 
certain  areas  where  appropriate.  Inter- 
ested persons  were  invited  to  comment 
on  any  aspect  of  this  proposal.  Conse- 
quently, four  written  comments  were 
received,  only  one  of  which  contained 
loaie  criticism  of  the  EPA  action.  Al- 
though all  commenters  agreed  with 
the   Intent   of   the   proposed   amend- 
ment, one  commenter  felt  that  EPA 
should  have  gone  a  step  further  by  al- 
lowing the  exemption  of  major  emit- 
ting facilities  outside  the  urban  area. 
Failure  to  do  so.  ft  was  claimed,  places 
a  disporportionate  and  unfair  burden 
on   such   sources.   EPA  believes   that 
while  the  major  focus  of  the  contin- 
gency plan  should  be  the  sources  In 
urban  areas,  large  sources  outside  the 
urban  area  represent  significant  con- 
tributors to  the  air  pollution  problems 
in  nonattainment  areas,   particularly 
during  the  occurrence  of  adverse  mete- 
orological conditions  conducive  to  air 
pollution  episodes.  It  should  be  noted, 
however,  that  emergency  authority  is 
retained  in  Sections  303  and  116  of  the 
Clean  Air  Act  so  that  the  State  or 
EPA  may  call  for  abatement  actions 
from  sources  other  than  major  emit- 
ting facilities  in  such  areas  when,  for 
example,   control   of   major   emitting 
facilities  alone  may  not  be  sufficient 
to  remedy  the  problem,  or  when  spe- 
cific smaller  sources  are  known  to  be 
the  direct  cause  of  the  problem. 

EPA  wishes  to  emphasize  the  fact 
that  the  changes  being  made  to  give 
the  Administrator  certain  discretion 
ary  authority  are  to  effect  future  con 
tingency  plan  development  only.  EPA 
does  not  intend  to  honor  requests  that 
sources  l)e  granted  exemptions  from 
existing,  approved  contingency  plans, 
or  that  attainment  or  unclassifiable 
areas  in  Priority  I  or  II  regions  be  ex- 
cluded from  the  requirements  of  exist- 
ing, approved  plans.  Unless  an  episode 
occurs,  many  sources  may  never  be  re- 
quired to  undertake  the  specific  abate- 
ment action  called  for  in  such  contin- 
gency plans. 

Impact  AsssssMEirrs 

EPAs  proposed  procedures  for  im- 
proving cnvirorunental  regulations  are 
set  forth  at  39  PR  37419.  EPA  has  re- 
viewed this  regulatoo'  revision  in  ac- 
cordance with  those  procedures  and 
has  determined  that  it  does  not  consti- 
tute a  •significant"  revision  or  modifi- 
cation as  defined  therein  and  there- 
fore does  not  require  an  environmen- 
tal, economic,  or  energy  impact  state- 
ment. 

The  comments  and  EPAs  respon.ses 
will  be  available  for  public  inspection 
during  normal  business  hours  in  EPAs 
Public  Information  Reference  Unit 
(PM  213).  401  M  Street.  SW..  Wash 
ington.  D.C.  20460.  telephone:  202- 
755-2806. 
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Dated:  March  14.  1979. 

DOTTGLAS  M.  COSTLE. 

Administrator. 

9S1.1S    i<\iacjidcdj 

In  TJUe  40.  Chapter  I.  Subchapter  C. 
Part  51.  EPA  amends  §51.16  as  fol- 
lows: 

I.  Paragraph  (bK3)  is  revised  to  read 
as  follows: 


(b)  •  •  • 

(3)  Specify  adequate  emission  con- 
trol actions  to  be  taken  at  each  epi- 
sode stage.  (Examples  of  emission  con- 
trol actions  are  set  forth  in  Appendix 
L.) 

2.  Paragraph  (eMl)  is  revised  to  read 
as  follows: 


(e)  •  •  • 

(1)  Prompt  acquistion  of  forecasts  of 
atmospheric  stagnation  conditions  and 
of  updates  of  such  forecasts  as  fre- 
quently as  they  are  Issued  by  the  Na- 
tional Weather  Service. 

3.    Paragraph    (g)    is    amended    by 
changing  the  word    or"  to  "of. 
4  Paragraph  (h)  is  added  as  follows: 


(h)  Notwithstanding  the  preceding 
requirements  of  this  section  the  Ad- 
ministrator may.  at  his  discretion: 

(1)  Exempt  from  the  requirements 
of  this  section,  those  portions  of  Prior- 
ity I  or  II  regions  which  have  been 
designated  as  attainment  or  unclassi- 
fiable for  national  primary  and  sec- 
ondary standards  under  Section  107  of 
the  Act; 

(2)  Limit  the  requirements  pertain- 
ing to  emission  control  actions  in  Pri- 
ority I  regions  to: 

(1)  Urbanized  areas  as  identified  in 
the  "1970  Census  of  Population;  Sup- 
plementary Report;  Population  of  Ur- 
banized Areas  Established  Since  the 
1970  Census,  for  the  United  States: 
1970."  U.S.  Bureau  of  Census.  PC(s>- 
106,  U.S.  Government  Printing  Office. 
Washington.  D.C.  October.  1976.  and 

(ii)  Major  emitting  facilities,  as  de- 
fined by  Section  169(1)  of  the  Act.  out- 
side the  urbanized  areas. 

(Sec.  110.  301(a).  CHean  Air  Act.  as  amended 
(43  VJSC  7410.7601).) 

(FR  Dor  79-BMl  FUed  3-l»-79;  8:45  ami 
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PART  W— APflOVAl  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Colifomia  Plan  Rsvision:  Vantvra 
County  Air  Pollution  Control  District 

AGENCY:    En\-ironmental    Protection 

Agency. 

ACrriON:  Final  rulemaking. 

SUMMARY:  The  Environmental  Pro- 
tection Agency  (EPA)  Ukes  final 
action  to  approve  and,  where  appropri- 
ate, take  no  action  on  changes  to  the 
Ventura  County  Air  Pollution  Control 
District  (APCD)  portion  of  the  Cali- 
fornia State  Implementation  Plan 
(SIP)  subnaitted  by  the  Governor's 
designee.  The  Intended  effect  of  this 
action  is  to  update  rules  and  regula- 
tions and  to  correct  certain  deficien- 
cies In  the  SIP. 

EFFECTIVE  DATE:  AprU  19.  1979. 
FOR      FURTHER      INFORMATION 
CONTACT: 

Allyn  M.  Davis.  Director,  Air  and 
Hazardous  Materials  Division.  Envi- 
ronmental Protection  Agency.  215 
Fremont  Street.  San  Francisco.  (Cali- 
fornia 94105.  Attn:  Douglas  Grano. 
(415) 556  2928. 

SUPPLEMENTARY  INFORMATION: 
On  September  8.  1978  EPA  published 
a  Notice  of  Proposed  Rulemaking  for 
revisions  to  the  Ventura  County 
APCD's  rules  and  regulations  submit- 
ted on  June  22.  1978  by  the  California 
Air  Resources  Board  for  inclusion  In 
the  California  SIP. 

The  changes  contained  in  the  above 
mentioned  submittal  that  are  being 
acted  upon  by  this  notice  include  the 
following: 

(a>  Amendments  to  definitions, 

(b)  Zone  boundaries,  and 

(c)  Open  burning  amendments. 

The  Notice  of  Proposed  Rulemaking 
for  this  submittal  was  published  on 
September  8.  1978  (43  FR  40040).  No 
comments  were  received  during  the 
comment  period. 

Under  Section  110  of  the  Clean  Air 
Act.  a.s  amended,  and  40  CFR  Part  51, 
the  Administrator  is  required  to  ap- 
prove or  disapprove  the  submitted  reg- 
ulations as  SIP  revisions. 

It  is  the  purpose  of  this  notice  to  ap- 
prove the  changes  contained  in  this 
submittal  and  incorporate  them  into 
the  California  SIP  with  Uie  exception 
of  those  rules  discussed  below. 

No  action  is  being  taken  on  Rule  23. 
Exemption*  from  Permit;  Rule  42, 
Schedule  of  Feet:  Rule  55.  Storage  of 
Ornanic    Liquid-Petroleum    Product*: 


and  Rule  70,  Storage  and  Transfer  of 
Gasoline.  Action  on  these  rules  will  be 
taken  in  a  separate  Federal  Register 
notice. 

No  action  Is  being  taken  on  Sections 
B(2Mc)  and  C  of  Rule  56.  Open  Fires. 
Section  B(2Kc)  Is  a  nuisance  rule  and 
Is  not  appropriate  for  inclusion  in  the 
SIP.  Section  C  will  be  addressed  in  a 
separate  Federal  Register  notice. 

The  California  Air  Resources  Board 
has  certified  that  the  public  hearing 
requirements  of  40  CFR  51.4  have 
been  satisfied. 

(Sees.  no.  301(a)  of  the  Oean  Air  Act  as 
amended  (42  VJS.C.  7410  and  7601(a)).) 

Dated:  March  14.  1979. 

Douglas  M.  Costle. 
Administrator. 

Subpart  F  of  Part  52  of  Chapter  I. 
Title  40  of  the  Code  of  Federal  Regu- 
lations is  amended  as  follows: 

Subpart  F — California 

1.  Section  52.220  is  amended  by 
adding  paragraph  (cK44Hiii)  as  fol- 
lows: 

I  .'•2.22M     IdenUficaUon  of  plan. 


(C)»  •  • 

(44) •  •  • 

(Hi)  Ventura  County  APCD. 

(A)  New  or  amended  Rules  2,  7.  and 
56  (with  the  exception  of  Sections 
B(2Kc)andC). 

•  •  •  •  • 

(FR  Doc  79-8363  Filed  3  19  79:  8:45  am] 
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PART  52— APPROVAL  AND  PROMUL- 
GATION OF  IMPLEMENTATION 
PLANS 

Colifomia  Plan  Revision:  Santa  Bar- 
bora  County  Air  Pollution  Control 
District 

AGENCY:  EnvironmenUl  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Environmental  Pro- 
tection Agency  (EPA)  takes  final 
action  to  approve  changes  to  the 
Santa  Barbara  County  Air  Pollution 
Control  District  (APCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP)  submitted  by  the  Gover- 
nor's designee.  The  intended  effect  of 
this  action  Is  to  update  rules  and  regu- 
lations and  to  correct  certain  deficien- 
cies in  the  SIP. 

EFFECTIVE  DATE:  April  19,  1979. 


RULES  AND  REGULATIONS 

FOR  FURTHER  INFORMATION 
CONTACT: 

Allyn  M.  Davis,  Director.  Air  and 
Hazardous  Materials  Division.  Envi- 
ronmental Protection  Agency.  215 
Fremont  Street.  San  Francisco.  Cali- 
fornia 94105.  Attn:  Douglas  Grano. 
(415)  556-2938. 

SUPPLEMENTARY  INFORMATION: 
On  September  8.  1978  (43  FR  40040) 
EPA  published  a  Notice  of  Proposed 
Rulemaking  for  a  revision  to  the 
Santa  Barbara  County  APCD's  rules 
and  regulations  submitted  on  June  22, 
1978  by  the  California  Air  Resources 
Board  for  inclusion  In  the  California 
SIP.  No  comments  were  received 
during  the  comment  period. 

The  change  contained  in  the  above 
mentioned  submittal  that  is  being 
acted  upon  by  this  notice  concerns 
open  burning  of  wood  wastes  for  elimi- 
nating fire  hazards. 

Under  section  110  of  the  Clean  Air 
Act.  as  amended,  and  40  CFR  Part  51. 
the  Administrator  is  required  to  ap- 
prove or  disapprove  regulations  sub- 
mitted as  SIP  revisions. 

It  is  the  purpose  of  this  notice  to  ap- 
prove Rule  24.15,  submitted  on  June 
22.  1978.  and  incorporate  it  into  the 
California  SIP. 

The  California  Air  Resources  Board 
has  certified  that  the  public  hearing 
requirements  of  40  CFR  51.4  have 
been  satisfied. 

(Sees.  110.  301(a).  Clean  Air  Act  as  amendi-d 
(42  U.S.C.  7410  and  7601(a)).) 

Dated:  March  14,  1979. 

DoaCLAS  M,  COSTLE. 

Administrator. 

Subpart  F  of  Part  52  of  Chapter  I. 
Title  40.  of  the  Code  of  Federal  Regu 
lations  is  amended  as  follows: 

Subpart  F — Colifomia 

1.  Section  52.220  is  amended  by 
adding  paragraph  (c)(44)(ii)  as  follows: 

§  52.220    Identification  of  plan. 


(c) *  • • 

(44)»** 

(ii)  Santa  Barbara  County  APCD. 

(A)  New  Rule  24.15. 


(FR  Doc  79-8359  Filed  3-19-79;  8:45  am] 
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PART  65— DELAYED  COMPUANCE 
ORDERS 

Delayed  Compliance  Order  foe  Se- 
quoiaboord,  Wickes  Forest  Indus- 
tries Division  of  the  Wickes  Corp., 
Chowchillo,  California 

AGEINCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of 
EPA  hereby  issues  a  Delayed  Compli- 
ance Order  to  Sequoiaboard.  Wickes 
Forest  Industries  Division  of  the 
Wickes  Corporation.  The  Order  re- 
quires the  company  to  bring  air  emis- 
sions from  its  particle  board  manufac- 
turing facility  at  Chowchilla,  Califor- 
nia into  compliance  with  certain  regu- 
lations contained  in  the  federally-ap- 
proved California  State  Implementa- 
tion Plan  (SIP).  Sequoiaboard's  com- 
pliance with  the  Order  will  preclude 
suits  under  the  federal  enforcement 
and  citizen  suit  provisions  of  the  Clean 
Air  Act  for  violation(s)  of  the  SIP  reg- 
ulations covered  by  the  Order  during 
the  period  the  Order  Is  in  effect. 

DATES:  This  rule  takes  effect  on 
March  20.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  M.  Thurston.  Chief.  Case 
Development  Section.  Air  and  Haz- 
ardous Materials  Branch.  Enforce- 
ment Division.  ETA,  Region  IX,  215 
Fremont  Street.  San  Francisco.  Cali- 
fornia 94105. 'telephone  (415)  556- 
6150. 

ADDRESS:  The  Delayed  Compliance 
Order,  supporting  material,  and  any 
comments  received  in  response  to  a 
prior  Federal  Register  notice  propos- 
ing issuance  of  the  Order  are  available 
for  public  inspection  and  copying 
during  normal  business  hours  at:  En- 
forcement Division  Offices,  EPA, 
Region  IX.  215  Fremont  Street.  San 
Francisco.  California  94105. 

SUPPLEMENTARY  INFORMATION: 
On  July  25,  1978.  the  Regional  Admin- 
istrator of  EPA's  Region  IX  Office 
published  in  the  Federal  Register,  43 
FR  32152,  a  notice  setting  out  the  pro- 
visions of  a  proposed  Delayed  Compli- 
ance Order  for  Sequoiaboard.  Wickes 
Forest  Industries  Division  of  the 
Wickes  Corporation,  Chowchilla.  Cali- 
fornia. The  notice  asked  for  public 
comments  and  offered  the^opportunity 
to  request  a  public  hearing  on  the  pro- 
posed Order.  In  response  to  the  Notice 
of  Proposed  Rulemaking  Sequoiaboard 
indicated  that  they  would  be  imable  to 
meet  certain  increments  in  the  Order's 
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compUance  schedule  due  to  unavoid- 
able delays  in  the  delivery  of  control 
equipment.  EPA  determined  that  Se- 
quoiaboard's  comment  was  valid  and 
accordingly,  the  Order's  compliance 
schedule  has  been  extended  by  chang- 
ing the  dates  in  parts  I.C.  I.D.,  IV.A. 
and  IV.B.  of  the  Order.  No  requests 
for  a  public  hearing  were  received  in 
response  to  the  proposal  notice. 

In  con.sideration  of  the  comment  re- 
ceived on  the  proposed  Order,  a  De- 
layed Complianc*'  Order  effective  this 
date  is  Lssued  to  Sequoialward.  Wickes 
Forest  Indiistries  Division  of  the 
Wickes  Corporation.  Chowchilla.  Cali- 
fornia by  the  Administrator  of  ElPA 
pursuant  to  the  authority  of  Section 
113<d)(l)  of  the  Clean  Air  Act.  42 
U.S.C.  7413<dMl).  The  Order  places 
Sequoiaboard.  Wickes  Forest  Indiis- 
iries  Division  ol  the  Wickes  Corpora- 
tion on  a  .schedule  to  bring  its  particle 
board  manufacturing  facility  at  Chow- 
chilla. California  into  compliance  as 
expeditiou-sly  as  practicable  with 
Madera  County  Air  Pollution  Control 
District  regulation  IV.  rules  404,  405. 
and  406.  a  part  of  the  federally-ap- 
proved California  Slate  Implementa- 
tion Plan.  The  Order  also  imposes  in- 
terim requirements  which  meet  Sec- 
tions n3«dKlKC)  and  113'd)(7)  of  the 
Act.  and  emission  monitoring  and  re- 
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porting  requirements.  If  the  condi- 
tions of  the  Order  are  met.  it  will 
permit  StHjuoisboard.  Wickes  Forest 
Industries  Division  of  the  Wickes  Cor- 
poration to  delay  comoliance  with  the 
SIP  regulations  covered  by  the  Order 
until  March  15.  1979.  The  company  is 
imable  to  immediately  comply  with 
these  regulations. 

EPA  hns  determined  that  the  Order 
shall  be  effective  March  20.  1979.  be- 
cause of  the  need  to  immediately  place 
Sequoiaboard.  Wirkffl  Forest  Indus- 
tries Division  of  the  Wickes  Corpora- 
tion on  a  schedule  for  compliance  with 
the  applicable  requirements  of  the 
California  State  Implementation  Plan. 

(42  U.S.C.  7413<d).  7601.) 

Dated:  March  14.  1979. 

Douglas  M.  Costxe. 
Aitminislralor. 
In   consideration   of   the   foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 
PART  65— DELAYED  COMPLIANCE 

ORDERS 
1.  By  amending  the  table  in  §65.90 
Federal  delayed  compliance  orders 
L-vsued  under  Section  113(d)  (1).  (3). 
and  (4)  of  the  Act.  by  adding  the  fol- 
lowing entry: 


Soiirc*" 


.Sj-nuoiaboard.  Wtrkns 
Winn's  Corp 


lioration 


f'howrhlllit. 
Califomin 


Order  N<). 


.S.'PI.23.  1977. 


SIP  n-Rulai  ion    DaV  of  PR 
involved  proDO*.aJ 


Final 

rompliann' 

datr 


Madt-ra  Co 
APCD. 

Rul<>3  404. 
405.  406. 


Jiily  35.  1978     Mar.  IS.  I«79 


2.  The  text  of  the  Order  is  as  fol- 
lows: 

VS.  ESVIFONMEJJTAI.  PROTECTION  AuENCV. 
RfJCION  IX 

In  t.h«»  Matter  of  Sequoiaboard.  Wickes 
Forest  lndu»tri«>s,  Di\ision  of  I  he  Wickes 
Corporation,  Chowchilla,  California.  Pro- 
cft'dlni?  under  §ll3'd)<l)  of  the  CU'an  Air 
Act.  a.s  Amrnded.  DockrI  No.  9  77-23. 

ORDER 

The  follo*ir«  Ord«'r  is  i.s.siird  Uii}>  dale 
pursuant  to  Section  113<d)<n  of  the  Clean 
Air  Act.  a.s  am.nded.  42  U.S.C.  7401  et  .seq. 
( hf>rr Inafler  reft-rred  to  as  the  Act").  Thus 
Order  contain.s  a  .schedule  for  compliance, 
interim  requirpmont.s,  and  monilorinK  and 
reporting  requirements.  Public  notice,  op- 
portunity for  a  public  hearing,  and  thirty 
days  notice  to  the  State  of  California  has 
been  provided  pursuant  to  Section  113(dMl) 
of  the  Act. 

KINDINUS 

On  Sepl4'mb.  r  22,  1977.  the  DiriTtor  En- 
forcement Division.  EPA.  Region  IX.  pursu- 
ant to  authority  delegated  by  the  Adminis- 
trator and  redelegated  by  the  Regional  Ad- 


ministrator, found  that  thr  Sequoiatward 
plant  located  In  Cho-*rhtna.  California  wits 
in  violation  of  Madera  County  Air  Pollution 
Control  mstrlct  Regulation  IV,  Rules  404. 
405.  and  406  dealing  with  the  control  of  par 
ticulate  matter  emissions,  in  that  .source 
tests  performed  on  Sequoiaboard's  dry 
rotary  drier  showed  the  particulate  matter 
i-mLssiotis  to  be  In  excess  of  the  allowable 
limitations. 

On  November  22.  1977.  the  Director.  En 
forcement  Division,  EPA  Re-ion  IX,  pursu 
ant  to  authority  delegated  by  the  Admini.s 
irator  and  redelegated  by  the  Regional  Ad 
ministrator,   found   that  the  Sequoiaboard 
plant  located  in  Chowchilla.  California  wa.s 
in  violation  of  Madera  County  Air  Pollution 
Control  Di-strict  Regulation  IV,  Rules  405 
and  406  dealing  with  the  control  of  particu- 
late matter  emlssion.s.  in  that  source  tests 
performed    on    Sequoiaboard's    wet    rotary 
drier  showed  the  particulate  matter  eniii 
sions  to  be  in  excess  of  the  allowable  limita- 
tions. 

The  violations  described  in  the  Directors 
notifications  of  September  22.  and  Novem 
ber  22.  1977.  have  continued  beyond  the 
30th  day  after  the  dat*-  of  the  Enforcement 
Division  Directors  noUficailon. 

After  a  thorough  investigation  of  all  rele 


vant  facta,  includtng  the  ■erlou«n««  of  said 
violations,  it  has  been  determined  that  com 
pliance   In   accordance   with   the   schedule 
hereinafter  set   forth  is  an  expeditious  as 
practicable. 

ORDOUED 

I.  That  Sequoiaboard  shall  complete  the 
following  acts  with  respect  to  its  wet  and 
dry  rotary  driers  for  the  control  of  particu 
late  matter  emissions  on  or  before  the  dales 
specified: 

A.  April  30.  1978— Award  contracts  or 
issue  purchase  orders  for  emission  control 
equipment. 

B.  Augiusi  31.  1978— Initiate  on-site  con 
siructlon  and/or  installation  of  emi.sslon 
control  equipment. 

C.  March  1.  1979— Complete  In-staJlation 
of  emission  control  equipment. 

D.  March  15.  1979— Complete  shakedown 
operations  and  achieve  final  compliance 
wUh  Madera  County  Air  Pollution  Control 
DLstrict  Regulation  IV.  Rules  404.  405.  and 
406  at  the  dry  rotary  drier  and  Rules  405 
and  406  at  the  wet  rotary  drier. 

II.  That  Sequoiaboard  shall  comply  with 
the  following  interim  requirements  which 
are  determined  to  be  the  best  reasonable 
»nd  practicable  Interim  system  of  emission 
reduction  (taking  Into  account  the  require 
menus  for  which  compliance  is  ordered  in 
Section  1  above),  and  are  necessary  to  avoid 
an  Imminent  and  substantial  endangermeni 
to  the  health  of  persons  and  to  a&sure  com 
pliance  with  Madera  County  Air  Pollution 
Control  Di-strlct  Regulation  IV.  Rules  404. 
405.  and  406  in.<H>far  as  Sequoiaboard  is  able 
to  comply  during  the  period  this  Order  is  in 
effect: 

A.  Particulate  matter  emissions  from  the 
wet  roury  drier  shall  not  exceed  18.2  Ibs/hr 
or0.1gr/I>SCP. 

B.  Particulate  matter  emissions  from  the 
dry  rotary  drier  shall  not  exceed  36.8  Ibs/hr 
or  0.158  gr/DSCP. 

III.  That  Sequoiaboard  is  not  relieved  by 
this  Order  from  compliance  with  any  re- 
quirements imposed  by  the  applicable  Slate 
Implementation  Plan.  EPA.  and/or  the 
courts  pursuant  to  section  303  during  any 
period  of  Imminent  and  sulwtantial  endan 
Kcrment  to  the  health  ol  persons. 

IV.  That  Sequoiaboard  shall  comply  with 
the  following  emission  monitoring  and  re- 
porting requirements  on  or  before  the  dates 
specified  below: 

A.  March  15.  1979— conduct  particulate 
matter  performance  tests  on  the  wet  and 
dry  rotary  driers  In  accordance  with  Appen- 
dix A.  40  CFR  Part  60.  Methods  1  through 
.s. 

B.  March  30,  1979— submit  test  results  to 
demonstrate  compliance  with  Regulation 
IV.  Rules  404.  405  and  406  of  the  Madera 
County  Air  Pollution  Control  District  which 
have  iH'en  approved  as  part  of  the  State  Im- 
plementation Plan  (SIP).  These  perform- 
ance test  results  must  contain  at  least  the 
information  listed  in  Attachment  I  of  this 
Order. 

C.  Sixty  (80)  days  prior  to  conducting  the 
u-sts  required  by  Section  IV.A  above- 
submlt  a  Source  Test  Plan  for  the  wet  and 
dry  rotary  driers  which  includes  the  infor- 
mation specified  in  Attachment  II  of  this 
Order  to  the  Director.  Enforcement  Divi- 
sion. EPA.  Region  IX. 


D.  Thirty  (30)  days  prior  to  conducting 
the  testa  specified  in  Section  IV.A  above— 
notify  the  Director.  Enforcement  Division. 
EPA.  Region  IX  of  the  scheduled  test 
dat«<.>). 

E.  No  later  than  five  days  following  the 
date  for  completion  of  each  Increment  of 
progress  required  by  Section  I.  above— certi- 
fy in  writing  to  the  Director.  Enforcement 
Division.  EPA,  Regions  IX  whether  such  In 
crement  has  been  met. 

V.  Nothing  herein  shall  affect  the  respon- 
sibility of  Sequoiaboard  to  comply  with 
State  of  local  regulations,  other  than  those 
specified  in  this  Order. 

VI.  Sequoiaboard  is  hereby  notified  that 
your  failure  to  achieve  compliance  by  July 
I.  1979.  may  result  In  a  requirement  to  pay  a 
noncompliance  penalty  under  Section  120. 
In  the  event  of  such  failure,  Sequoiaboard 
»m  be  formally  notified,  pursuant  to  Sec- 
tion 120' bK3)  and  any  regulations  promul 
gated  thereunder,  of  Its  noncompliance. 

V^l.  This  Order  shall  be  terminated  in  ac- 
cordance with  Section  113(dK8)  of  the  Act  if 
the  Administrator  determines  on  the  record, 
after  notice  and  hearing,  that  an  inability  to 
comply  with  Regulation  IV.  Rules  404,  405. 
and  406  of  the  Madera  County  Air  Pollution 
Control  District  no  longer  exists. 

VIII.  Violation  of  any  requirements  of  this 
Order  may  result  in  one  or  more  of  the  fol- 
lowing actions: 

A.  Enforcement  of  such  requirement  pur- 
suant to  Sections  113(a),  (b)  or  (c)  of  the 
Act.  including  possible  Judicial  action  for  an 
injunction  and/or  penalties  and  in  appropri 
ate  cases,  criminal  prosecution. 

B.  Revocation  of  this  Order,  after  notice 
and  opportunity  for  a  public  hearing,  and 
subsequent  enforcement  of  Regulation  IV. 
Rules  404.  406.  and  406  of  the  Madera 
County  Air  Pollution  Control  District  in  ac- 
cordance with  the  preceding  paragraph. 

C  If  such  violation  occurs  on  or  after  July 
1.  1979.  notice  of  noncompliance  and  subse 
quent  action  pursuant  to  Section  120  of  the 
Act. 

IX.  This  Order  is  effective  March  20.  1979. 

Dated:  March  14. 1979. 

Douglas  M.  Costle. 
AdminUlrator.  U.S.  EniHronmental 
Protection  Agency. 

The  Wickes  Corporation  acknowledges 
that  Sequoiaboard  of  the  Wickes  Forest  In- 
dustries Division  is  in  violation  of  Madera 
County  Air  Pollution  Control  District  Regu- 
lation IV,  Rules  404.  405,  and  406.  Further- 
more, the  Company  has  reviewed  this 
Order,  believes  it  to  l)e  a  reasonable  means 
to  attain  compliance  with  Madera  County 
Air  Pollution  Control  District  Regulation 
IV.  Rules  404,  405,  and  406  and  consents  to 
the  terms  of  the  Order. 

DaU'd:  February  1. 1979. 

Arthcr  C.  Halu 
General  Manaffer. 
Wicket  Forest  Industries. 

DcLAVCD  Compliance  Order 

ATTACHMENT  t 

VS.  Enviroitkental  Photectioh  Agehcy. 
rccioi«  ix.  sttfveillance  and  analysis 
Division 

so(;rce  test  report  format 

The  Source  Test  Report  should  contain 
all  data  relevent  to  the  tests  which  were 
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conducted.  A  description  of  the  process 
being  tested,  the  operating  conditions  under 
which  the  tests  were  conducted,  the  test 
procedures  used,  and  the  results  of  the  tests 
should  all  be  included  In  the  report.  The  fol- 
lowing information  should  be  provided: 

I.  Introduction 

A.  Plant  name  address,  and  location, 

B.  Dates  of  testing. 

C.  Name  an(^ address  of  the  testing  organi- 
zation and  the  name  of  test  team  supervisor, 

D.  Purpose  of  the  test, 

E.  Pollutants  measured. 
P.  Names  of  observers. 

II.  Summary 

A.  Emission  results. 

B.  Applicable  regulations  showing  allow 
able  emissions. 

C.  Process  data  as  related  to  the  determi- 
nation of  compliance. 

D.  Description  of  pollutants  measured  and 
samples  collected. 

E.  Visible  emissions  summary  during  tests. 

F.  Deviations  from  standard  source  test 
procedures  or  normal  operating  conditions. 

ni.  Process  Description 

A.  Description  of  process  including  emis- 
sion control  equipment. 

B.  Maximum  rated  operating  capacity  of 
the  process. 

C.  Flow  diagram  of  the  process. 

D.  Type  and  quantity  of  raw  materials 
and  finished  products  processed  during  the 
tests. 

E.  Process  data  monitored  during  the 
tests. 

F.  Actual  percent  of  maximum  operating 
capacity  of  the  process  during  the  tests. 

IV.  Sampling  Procedure 

A  Description  of  the  sampling  train  and 
the  field  procedures  used, 

B.  Description  of  sample  recovery  and 
analytical  procedures  used. 

C.  Sketch  indicating  sampling  port  loca- 
tions relative  to  the  process,  the  control 
equipment,  and  any  upstream  or  dowTi- 
stream  flow  disturbances, 

D.  Sketch  of  cross  section  of  stack  show- 
ing traverse  point  locations. 

E.  Description  of  the  quality  assurance 
procedures  followed  by  the  laboratory  for 
the  analytical  procedures. 

F.  Description  of  chain  of  custody  proce- 
dures followed  to  insure  the  Intregrlty  of 
the  samples. 

V.  Test  Results 

A.  Tabulations  of  results  showing  a  com- 
parison bet;^een  actual  emission  rates  and 
allowable  emission  rates. 

B.  Discu-ssion  of  significance  of  results  rel- 
ativa  to  operating  parameters  and  emission 
regulations. 

C.  Discussion  of  significance  of  diver- 
gences from  normal  sampling  procedures  or 
normal  operating  conditions  which  could 
have  an  effect  on  test  results.  Where  diver- 
gences occurred,  calculate  the  positive  or 
negative  bias  in  the  results. 

VI  Calculations  and  Data  Reductions 
Methods 

A.  Description  of  computational  methods 
used  including  equations  used  to  obtain 
final  emission  results  from  field  data. 
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Appendix 


1.  Copies  of  all  field  data  collected  during 
the  tests  including  sample  data  sheets  and 
process  operation  logs. 

2.  Copies  of  aU  analytical  laboratory  data 
sheets. 

3.  Copies  of  calculation  sheets. 

4.  Copies  of  sampling  equipment  and  cali- 
bration data  sheets. 

5.  Names  and  titles  of  personnel  and  orga- 
nizations participating  in  the  tests. 

6.  Visible  emission  observation  sheets  for 
observations  performed  during  the  tests. 

Delayed  Compliance  Oroeh 

attachment  u 

vs.  enviromiental  protection  agency 

region  IX 

Surveillance  and  Analysis  Dirisioa 

SOURCE  TEST  PLAN 

The  information  specified  below  must  lie 
submitted  to  the  Region  IX  Office  of  EPA 
at  least  30  days  prior  to  the  scheduled  test 
date.  This  information  is  required  In  order 
to  insure  that  proper  test  methods  and  pro- 
cedures are  utilized.  The  Region  IX  Office 
will  review  the  test  plan,  and  in  the  event  of 
any  deficiencies  or  comments  concerning 
the  plan,  will  contact  the  company  to  ar- 
range a  meeting  to  discuss  the  test  proce- 
dures. Submittal  of  thi^  information  will 
minimize  the  possibility  of  a  test  being  re- 
jected as  a  result  of  improper  sampling  or 
data  collection  procediires. 

AU  testing  shall  t>e  performed  in  strict  ac- 
cordance with  the  specified  procedures. 

A  satisfactory  test  shall  consist  of  three 
runs.  Any  variations  in  the  sampling  or  ana- 
lytical procedures  must  receive  approval 
from  this  office  prior  to  testing.  Appropri- 
ate chain  of  custody  procedures  must  be  fol- 
lowed during  the  sampling  and  analysis. 

The  following  information  should  be  in- 
cluded in  the  source  test  plan. 

1.  Source  information: 

Name,  address,  and  location  of  the  facility 
being  tested. 

Responsible  persons  at  the  facility,  and 
telephone  number. 

2.  Testing  Firm  Information: 

A.  Name  and  address  of  the  firm  conduct- 
ing the  testing. 

B.  Responsible  person  at  the  testing  firm, 
and  telephone  number. 

3.  Sampling  Equipment: 

A  A  description  of  the  emission  sampling 
equipment  including  a  schematic  diagram  of 
the  sampling  train. 

4.  Procedures: 

A.  Types  of  pollutants  to  be  sampled. 

B.  A  description  of  the  sampling  analysis 
procedures. 

C.  Documentation  for  any  proposed  vari- 
ations from  the  specified  procedures.      / 

5.  Emission  Point  Infonr.atlon: 

A.  A  sketch  with  dimensions  indicating 
the  flow  of  exhaust  gases  from  the  process 
through  the  control  equipment  and  associ- 
ated duct  work  to  the  stack. 

B.  A  diagram  of  the  stack  showing  the  di- 
mensions and  the  configuration  of  the  sam- 
pling, and  the  distances  to  the  nearest  up- 
stream and  downstream  flow  Interferences. 

C.  A  cross-sectional  sketch  of  the  stack  at 
the  sampling  location,  showing  the  locations 
of  the  sampling  traverse  points. 
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D.  Estiinat«*d  flue  gas  conditions  at  the 
sampling  location,  including  temperature, 
moisture  content,  and  velocity. 

8.  Process  Equipment: 

A.  A  description  of  the  process  operation, 
including  a  process  flow  sheet. 

B.  Type  and  quantity  of  raw  materials, 
catalysts,  and  products  being  u.sed  or  pro 
duced  in  the  process. 

C.  Maximum  rated  capacity  of  the  proc- 
ess. 

D.  Actual  maximum  operating  capacity  of 
the  process. 

E.  Operating  capacity  during  the  previous 
six  months  period. 

P.  Process  data  to  be  monitored  to  Insure 
representative  operation  during  the  Ir.st. 

0.  Normal  process  operating  .schedule 
during  a  24  hour  operating  period. 

H.  Normal  maintenance  .schedule  for  this 
process. 

1.  Type  of  feed  stock  or  fuel  that  cau-ses 
the  greatest  individual  emissions,  and  the 
percent  of  annual  production  for  which 
these  materials  are  u.sed. 

7.  Control  Equipment: 

A.  Description  of  emission  control  .system, 
including  the  types  of  control  equipment, 
manufacturer  of  control  equipment,  the 
rated  capacity  and  efficiency  of  the  control 
equipment. 

B.  Data  to  be  monitored  and  recorded,  to 
insure  representative  operation  of  the  con- 
trol equipment  during  testing. 

C.  Minimum  acieptable  values  of  all  con- 
trol device  parameters,  such  a.s  flow  rates. 
pressure  drops,  temperature,  and  voltage  of 
» ItH-trical  input. 

D.  Description  of  any  conditioning  of 
gases  prior  to  control  device. 

E.  Normal  maintenance  schedule  on  con- 
trol equipment  for  the  previous  year. 

8.  Data  Sheets: 

A.  Copies  of  field  data  sheets  to  t)e  used 
during  the  test. 

9.  Chain  of  Custody: 

A.  A  description  of  the  procidures  that 
»ill  be  followed  to  maintain  the  ini«»grity  of 
the  samples  collected. 

B.  Copies  of  chain  of  custody  seats  and 
data  sh«'ets. 

10.  Quality  Control: 

(The  following  items  sho\ild  b«'  a\ailable 
to  the  source  test  obs«'rver  prior  to  the  .start 
of  the  test.) 

A.  Calibration  sheets  for  the  dry  gas 
meter,  pitot  tube,  nozzle,  and  other  equip- 
ment that  requires  calibration. 

B.  Quality  assurance  control  charts  for 
the  analytical  procedures  to  t)e  used  in  the 
analysis  of  the  test  samples. 

C.  A  list  of  prcweighed  filters  to  be  u.sed 
during  particulate  emission  testing. 
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PART  86-CONTROL  OF  AIR  POLLU- 
TION FROM  NEW  MOTOR  VEHI- 
CLES AND  NEW  MOTOR  VEHICLE 
ENGINES  CERTIFICATION  AND  TEST 
PROCEDURES 
Technical  Amendments;  Corrections 


RULES  AND  REGULATIONS 

AGENCY:    Environmental   Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  action  is  a  publica 
lion  of  several  technical  amendments 
to  Subpart  D  of  the  mot«r  vehicle  cer- 
tification regulations.  The  amend 
ments  make  minor,  non-substantive 
changes  to  the  regulations.  The 
amendments  are  described  in  the  table 
below. 

DATES:  These  amendmenls  are  effec 
tive  April  19.  1979. 

FOR      FXJRTHER.      INFORMATION 
CONTACT: 

William  B.  Clemmens,  Standards  De 
velopment  and  Support  Branch. 
Emission  Control  Technology  Divi 
sion.  Mobile  Source  Air  Pollution 
Control.  Environmental  Protection 
Agency.  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105.  Phone:  (313 • 
668-4337. 

SUPPLEMENTARY  INFORMATION: 
By  issuing  the  following  technical  and 


clerical  amendments  directly  as  a  final 
rule,  EPA  is  foregoing  the  prior  issu- 
ance of  a  notice  of  proposed  rulemak- 
ing (NPRM)  and  the  opportunity  for 
public  comment  on  the  propo.sal  pro- 
vided by  the  NPRM.  The  Issuance  of  a 
proposal  and  opportunity  for  public 
comment  is  unnecfssary  and  is  con 
trary  to  the  public  interest.  The 
amendments  primarily  clarify  the  reg 
ulation.s  and  impose  no  additional 
burden  on  the  regulated  Industy  in 
complying  with  the  regulations.  For 
these  reasons.  EPA  finds  good  cause  to 
dispense  with  public  comment  in  ac- 
cordance with  5  U.S.C.  8553<b). 

Note:  The  EPA  has  determined  that  this 
document  is  not  a  significant"  regulation 
and  doe.s  not  require  preparation  of  a  Regu 
latory  Analysis  under  Executive  Order 
12044  or  the  preparation  of  an  Economic 
Impact  As-sessment  under  Section  317  of  the 
Clean  Air  Act  as  amended.     • 

Datt'd:  March  14.  1979. 

Douglas  M.  Costle. 
Administrator. 


Section 

Changf 

1 

86J15  79<b)„.. 

—  BllMM  thf  pDH-tslon  siMTiIiration 

2 
3. 

8«327-7»«cH4)  .... 
86.335- 79«d» ."-. 

..  Adds  Uw  words  of  full  scajf  ii> 
ttie  anaiyra-r  spavifiralions 

_  InarHMMB  Uii'  Ume  allomcd  lu  stnbi 
lfeu>  the  •W)Kln«  power  oiitiiiit  t»- 

* 

W.338  79: 

laMll IntMMMI  ItW'  full  M-aU   Viihii   •>!  'In 

Thf  n-lfcxrd  .speolftCfttlorMi  on  Ih.-  lowt-r 
ran«()-s  pro\ldt»  more  nexkfltky  In  p>'rfi>rm 
iii»:  I  he  ivnl  !>equ«fiee, 

C'lnrifiralton. 

AiitomKllr  dj-namotnetor  •ontrolK.rs  an?  per 
mitted  to  opt-raU'  the  engine  during  the 
lest  cycle.  .Sonx-  control>«re  cannot  stabiliM- 
ih«-  riiKlne  power  oirtoat  within  th«-  -^wh-i 
Mi-d  20M>ronds. 


•UNO.. 


rtavfr  rrquind 


Allowfi  th«  emMKion  analywrs  lo  b« 
operated  und«*r  rcrtain  rondi 
tlonii  below  the  xpti-lficd  mini 
minn  chart  d«'n<'<-iion 


».  M.340  79<rl<4) 


Allows  MMltional  lini<'  durinv  th> 
lent  itPQuemx  In  onk-r  to  rali 
brat«  an  aulomailr 

JflWUMMiii  li  I  romrolUT 


6  86.34:2  '<t<eHa).. 


Reiajiw  ttMf  anaJyier  drtfi  iH>ecili 
ruthmt  for  very   lo«    nnalyar 


.Sitnii'  <alx>ratort«K  may  wiah  to  u.-.*'  HC  tral>-> 
labeled  M  pptn  propane  (pin  c;.)  tn.M<-ad  ol 
ppm  C.  The  chance  makw  this  oolion  mon- 
convenient. 

Fn»!in«-!i  »llh  extrrmely  low  «vcra*;»'  HC  emi.<i 
slons  duririK  the  idle  and  CT  modf-s  may 
tend  to  have  transient  BC  •■miii&ion» 
ispikcsi  exceeding  300  percent  of  full  scal<- 
■i.r..  off -scale)  of  the  required  ranee  for  (hi- 
avrrtfrr  rmisiilonii.  It  hi  tniix)n*nl  thai 
thrv  iramlent  t-mliwlona  be  on  scale  vi 
thai  they  can  be  measured  accural«'ly  Yri. 
It  U  difficult  (o  predict  with  any  reasonabli- 
d<iirfe  of  certainty  whether  the  engine  will 
exiiibil  these  transient  emlsglons  sinrj-  lhe> 
are  (jenrrally  a  function  of  the  prevaillnii 
ambient  ronditionu.  This  chani;e  »Ui  allo» 
more  flexibility  In  deailng  with  the  prob 
tern  of  maintainin*  on-aeale  readtmis. 

As  I  lie  ambient  conditions  chance  the  power 
levels  of  the  engine  change.  B«t«iw  the 
po«er  levels  required  for  each  mode  of  the 
test  eyrie  are  a  p<ro'ntage  of  the  maximum 
power  under  the  prevailing  ambient  condi 
lions,  the  abmlute  power  level  for  each 
mode  may  change  from  t««t  to  test.  For 
thaw  who  wish  to  use  an  automatic  dyna 
mometer  controller,  additional  time  dunmi 
the  teal  sequence  Is  neoevary  lo  rewt  ihe 
controller  to  the  new  power  levels. 

riie  new  spedficatton  allows  KliKhtly  moo- 
nexibillty  on  the  low«Bt  analyser  ranxeii 


40  CFR  Part  86  is  amended  as  fol 
lows: 


1    Section  86.315-79<b)  is  revLsed  to 
read  as  follow.s: 


§86,316-79    General     analyzer     specifka- 
tioos. 


(b)  Precision.  The  precision  of  the 
analyzer  must  be  no  greater  than  ±1 
percent  of  full-scale  concentration  for 
each  range  used  above  155  ppm  (or 
ppm  C),  or  ±2  percent  for  each  range 
used  below  155  ppm  (or  ppm  C).  The 
precision  is  defined  as  2.5  times  the 
standard  deviation(s)  of  10  repetitive 
responses  to  a  given  calibration  or 
span  gas. 


2.  Section  86.327-79(0(4)  is  revised 
to  read  as  follows: 

§  86.327-79    Quench  checks;  NOx  analyzer. 


(C)  •  •  • 

(4)  Prior  to  testing,  the  difference 
between  the  calculated  NOx  response 
and  the  response  of  NOx  in  the  pres- 
ence of  COi  (step  2)  must  not  be  great- 
er than  3.0  percent  of  full-scale.  The 
calculated  NCfx  response  is  based  on 
the  calibration  performed  in  step  (1). 


3.  Section  86.335-79(d)  is  revised  to 
read  as  follows: 

$86,335-79    Gasoline-fueled     engine     test 
cycle. 


(d)  Torque  for  each  mode  must  be 
held  at  the  specified  value  ±2  percent 
of  the  maximtun  torque  observed 
except  for  the  first  35  seconds  of  each 
mode.  For  example,  mode  3  torque 
shall  be  held  between  53  and  57  per- 
cent of  maximimi  torque  (55  ±2%). 


4.  In  §86.338-79.  paragraph  (a)(1)  is 
revised  and  a  new  paragraph  (a)(6)  is 
added  as  follows: 

§  K6..338-79  Exhaust  measurement  accura- 
cy- 

(a)**» 

(1)  The  analyzer's  response  may  be 
less  than  15  percent  of  full-scale  if  the 
full-scale  value  is  155  ppm  (or  ppm  C) 
of  less. 


(6)  The  HC  analzyer's  response  may 
be  less  than  15  percent  of  full-scale  on 
the  idle  and  CT  modes  when  transient 
emissions  (spikes)  can  be  reasonably 
expected  to  exceed  90  percent  of  full- 
scale.  Higher  analyzer  ranges  may  be 
used  provided  that  the  precision  and 
linearity  of  the  analyzer  at  the  level  of 
the  readings  below  15  percent  meets 
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the  specifications  of  the  range  that 
would  be  required  if  the  transient 
emissions  did  not  exist. 


(5)  Section  86.340-79(cK4)  is  revised 
to  read  as  follows: 

§86,340-79    Gasoline-fiieled   engine   dyna- 
mometer test  run. 


(c)  •  •  • 

(4)  Determine  the  analyzer  ranges 
required  for  each  mode  specified  in 
§86.335  to  meet  the  range  specifica- 
tions of  §  86.338.  Prior  to  determining 
the  range  selection,  the  automatic 
dynamometer  controller,  if  used,  may 
be  calibrated  for  the  prevailing  ambi- 
ent conditions.  The  engine  must  not 
be  operated  for  more  than  20  minutes. 
Cycle  1,  or  cycles  1  and  2,  specified  in 
§  86.335,  may  be  used  for  this  purpose; 


6.  Section  86.342(e)(2)  is  revised  to 
read  as  follows: 

§  86.342-79    Post-test  procedures. 


<e)  •  •  • 

(2)  The  zero  response  drift  must  not 
exceed  2.0  percent  of  full-scale  chart 
deflection  for  each  range  used  above 
155  ppm  (or  ppm  C),  or  3  percent  of 
full-scale  chart  deflection  for  each 
range  below  155  ppm  (or  ppm  C). 


AtTTHORiTT:  Sec.  206,  301(a)  of  the  Clean 
Air  Act  as  amended  (42  U.S.C.  7525,  7601(a)) 
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Title  41— Public  Contracts  and 
Property  Management 

CHAPTER  101— FEDERAL  PROPERTY 
MANAGEMENT  REGULATIONS 

SUaCHAPTEt  F— AOP  AND 
TEtECOMMUNICATIONS 

[FPMR  Amdt.  F-37]    . 

PART  101-36— ADP  MANAGEMENT 

Subpart  101-36.48— Exhibits 

AOf  SHARING  EXCHANGE  ADDRESSES 

AGENCY:  General  Services  Adminis- 
tration. 

ACTION:  Pinal  rule. 

SUMMARY:  This  regulation  updates 
the  ADP  sharing  exchange  addresses 
and  the  map  showing  the  GSA  regions 
and    locations    of    ADP    sharing    ex- 
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changes.  Current  sharing  exchange 
addresses  and  locations  are  necessary 
since  they  are  designed  to  provide 
maximum  assistance  to  FedersJ  agen- 
cies in  obtaining  ADPE  time,  software, 
and  personal  services  from  existing 
Government  resources, 

EFFECTIVE  DATE:  March  20,  1979, 

FOR  FURTHER  INFORMATION 
CONTACT:  I 

L.  Perlman,  Procurement  Policy  and 
Regulations  Branch,  Policy  and 
Evaluation  Division,  Office  of  Policy 
and  Planning  (202-566-0834). 

SUPPLEMENTARY  INFORMATION: 
The  General  Services  Administration 
has  determined  that  this  regulation 
will  not  impose  unnecessary  burdens 
on  the  economy  or  on  individuals  and, 
therefore,  is  not  significant  for  the 
purposes  of  Executive  Order  12044. 

1.  Section  101-36.4801  is  revised  to 
read  as  follows : 

§101-36.4801     ADP  sharing  exchange  ad- 
dresses. 

GSA  Region  1,  ADP  Sharing  Ex- 
change, Boston,  MA;  (General  Services 
Administration  (ICP),  John  W.  Mc- 
Cormack  Post  Office  and  Courthouse, 
Room  817,  Boston.  MA  02109.  Tele- 
phone: Commercial.  617-223-6277; 
FTS,  223-6277. 

GSA  Region  2.  ADP  Sharing  Ex- 
change, New  York,  NY:  General  Serv- 
ices Administration  (2CP),  26  Federal 
Plaza,  New  York,  NY  10007.  Tele- 
phone; Commercial,  212-264-3631; 
FTS,  264-3631. 

GSA  Region  3,  ADP  Sharing  Ex- 
change, Washington,  DC:  General 
Services  Administration  (3CP),  7th 
and  D  Streets,  SW..  Washington,  DC 
20407.  Telephone;  Commercial,  202- 
472-1638;  FTS,  472-1638. 

Philadelphia  ADP  Sharing  Ex- 
change, General  Services  Administra- 
tion (3CrrON),  William  J.  Green,  Jr., 
Federal  Building.  600  Arch  Street. 
Room  9400,  Philadelphia.  PA  19106. 
Telephone:  Commercial,  215-597-7918; 
FTS,  597-7918. 

Tidewater  ADP  Sharing  Exchange. 
Headquarters  5th  Naval  District,  Nor- 
folk, VA  23511.  Telephone:  Commer- 
cial, 804-444-7571;  FTS,  954-7571;  Au- 
tovon,  690-7571. 

GSA  Region  4,  ADP  Sharing  Ex- 
change, Atlanta,  GA:  General  Services 
Administration  (4CP),  1776  Peachtree 
Street,  NW.,  Atlanta,  GA  30309,  Tele- 
phone: Commercial,  404-881-3456; 
FTS,  257-3456;  Autovon,  588-3591. 

GSA  Region  5,  ADP  Sharing  Ex- 
change, Chicago,  IL:  General  Services 
Administration  (5CP),  230  South  Dear- 
born Street,  Chicago,  IL  60604.  Tele- 
phone: Conmiercial,  312-886-3820; 
FTS,  886-3820. 

GSA  Region  6,  ADP  Sharing  Ex- 
change,   Kansas    City.    MO:    General 
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Services  Administration  (6€:P).  1500 
East  Bannister  Road.  Kansas  City, 
MO  64131.  Telephone:  Commercial. 
816-926-7540;  FTS.  926-7540;  Autovon. 
465-7540. 

OSA  Region  7.  AOP  Sharing  Ex- 
change. Port  Worth.  TX;  General 
Services  Administration  (7CP).  819 
Taylor  Street.  Fort  Worth.  TX  76102. 
Telephone:  Commercial.  817-334-3684; 
FTS.  334-3684. 

OSA  Region  8.  ADP  Sharing  Ex- 
change. Denver.  CO.  General  Services 
Administration  (8CP).  Building  41. 
Denver  Federal  Center.  Denver.  CO 
80225.  Telephone:  Commercial.  303- 
234-2466:  FTS.  234-2466. 

GSA  Region  9.  ADP  Sharing  Ex- 
change. San  Francisco.  CA:  General 
Services  Administration  (9CP).  525 
Market  Street.  San  Francisco.  CA 
94105.  Telephone:  Commercial.  415- 
656-7877;  FTS.  556-7877. 

Southern  California  ADP  Sharing 
Exchange.  General  Services  Adminis- 
tration (9CD-1).  880  Front  Street. 
Room  4N22.  San  Diego.  CA  92188. 
Telephone:  Commercial.  714-293-5587; 
FTS.  895-5587. 

Las  Vegas  ADP  Sharing  Exchange. 
Nevada  Operations  Office  of  Depart- 
ment of  Energy  (DOE).  P.O.  Box 
14100.  Las  Vegas.  NV  89114.  Tele- 
phone: Commercial.  702-734-3121; 
FTS.  598-3121. 

Hawaii  ADP  Siiaring  Exchange. 
General  Services  Administration 
(9CD  2).  Federal  Building.  Box  50011. 
300  Ala  Moana  Blvd..  Honolulu.  HI 
96850.  Telephone:  Commercial.  808- 
546-8636;  FTS.  546-8636. 

GSA  Region  10.  ADP  Sharing  Ex- 
change. Auburn.  WA:  General  Services 
Administration  (lOCP).  GSA  Center. 
Auburn.  WA  98002.  Telephone:  Com- 
mercial. 206-833-6500.  ext.  281;  FTS. 
396-5281. 

Oregon  ADP  Sharing  Exchange. 
Bonneville  Power  Administration.  P.O. 
Box  3621.  Portland.  OR  97208.  Tele- 
phone: Commercial.  503-234  3361; 
FTS.  429-4481. 

9  I0I-36.1H02    [Ain«ndrd1 

2.  Section  101-36.4802  is  amended  to 
replace  the  words  "14th  Naval  Dis- 
trict" with  "Honolulu"  in  the  map  of 
GSA  regions. 

Note.— The  map  illustration  is  filed 
as  part  of  the  original  document  and 
does  not  appear  in  the  Federal  Regis- 
ter. 

(Sec.  205(c).  S3  Stat.  390;  40  U.S.C.  486(c).) 

Dated:  February  23.  1979. 

Jat  Solomon. 
Administrator  of 
General  Sendees. 

(PR  Doc.  79-8300  Piled  3-19-79:  8  45  am) 
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TM«  46— Shipping 

CHAPTER  IV— FEDERAL  MARITIME 
COMMISSION 

(Docket  78-57:  General  Order  41) 

SU»CHAPTft  ■— tEOUlATIONS  AFffCTINC 
MAIITIMf  CAtllfIS  AND  REIATID  ACTtVt- 

ras 

PART  544— FINANCIAL  RESPONSIBIL- 
ITY FOR  WATER  POLLUTION 
OUTER  CONTINENTAL  SHELF 

AGENCY:  Federal  Maritime  Commis- 
sion. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Conunission  is  hereby  Issuing  regula- 
tions affecting  persons  who  own  and 
operate  vessels  carrying  oil  from  off- 
shore facilities  above  the  Outer  Conti- 
nental Shelf.  The  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
(Pub.  L.  95-372)  Imposes  upon  such 
vessel  owners  and  operators  a  new  lia- 
bility for  damages  and  removal  coats 
resulting  from  discharges  of  oil.  Vessel 
operators  are  required  to  demonstrate 
that  they  are  financially  able  to  meet 
such  potential  liability,  up  to  certain 
limits,  before  their  vessels  may  lawful- 
ly engage  In  any  segment  of  the  trans- 
portation of  oil  from  an  offshore  fa- 
cility above  the  Outer  Continental 
Shelf.  These  regulations  set  forth  the 
manner  by  which  financial  responsibil- 
ity can  be  demonstrated  to  the  Com- 
mission in  accordance  with  the  new 
law.  and  provide  for  the  issuance  of 
Certificates  of  Financial  Responsibili- 
ty which  must  be  carried  aboard  ves- 
sels and  presented  to  offlcals  of  the 
U.S.  Coast  Guard,  or  Its  designees, 
upon  request. 

DATE:  This  rule  Is  effective  March  20. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  G.  Drew.  Director.  Bureau  of 
Certification  and  Licensing.  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Washington.  DC.  20573.  (202) 
523-5840. 

SUPPLEMENTARY  INFORMATION: 
On  January  3.  1979  (44  FR  915).  the 
Commission  proposed  the  Issuance  of 
regulations  (a  new  Part  544  to  Title  46 
of  the  Code  of  Federal  Regulations)  to 
implement  the  vessel  certification  and 
financial  responsibility  provision."  of 
the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (OCSLAA) 
Comments  from  the  public  were  Invit- 
ed with  respect  to  those  proposed  reg- 
ulations. 

Conunents   were   received   from   (1) 
LeBoeuf.    Lamb,    Leiby    St    MacRae. 


which  serves  as  General  Counsel  In 
the  United  SUtes  for  the  Underwrit- 
ers at  Lloyd's  (Lloyd's):  (2)  the  Ameri- 
can Institute  of  Marine  Underwriters 
(AIMU).  the  member  insurance  com- 
panies of  which  are  said  to  write  over 
90  percent  of  the  marine  Insurance 
business  written  In  the  United  States; 

(3)  the  American  Institute  of  Mer- 
chant Shipping  (AIMS),  an  association 
of  26  companies  owning  or  operating 
United  States  flag  oceangoing  vessels: 

(4)  the  American  Institute  of  Certified 
Public  Accountants  tAICPA);  (5)  the 
Offshore  Operators  Committee  (Oper- 
ators Committee),  an  organization  of 
70  companies  engaged  In  oil  and  gas 
exploration  and  production  In  the 
Gulf  of  Mexico  and  Atlantic  offshore 
areas;  (6)  Continental  Oil  Company. 
North  American  Production  Oper- 
ations (Continental  Oil);  and  (7) 
Exxon  Company.  U.S.A.  (Exxon). 

Continental  Oil  asserted  that  the 
Commission  has  an  obligation  to  avoid 
the  "expensive  and  unnecessary  dupli- 
cation of  coverage"  which  will  be  the 
result  of  the  Commission  maintaining 
three  separate  sets  of  regulations  re- 
quiring evidence  of  financial  responsi- 
bility for  water  pollution:  46  CFR  542 
revised.  Implementing  section 

311(p)(l)  of  the  Federal  Water  Pollu- 
tion Control  Act;  46  CFR  543.  imple- 
menting section  204(c)  of  the  Trans- 
Alaska  Pipeline  Authorization  Act: 
and  the  Instant  regulations.  46  CFR 
644.  Implementing  section  305(a)(1)  of 
the  OCSLAA. 

Because  those  three  sets  of  regula- 
tions are  mandated  by  three  separate 
statutes,  each  with  its  own  unrelated 
liabilities,  defenses,  conditions  and  ex- 
clusions, there  are  no  areas  of  duplica- 
tion other  than  those  which  have  been 
eliminated  In  these  final  regulat  ions. 

SecTioif  544.1— Scope 

Comments  concerning  this  section 
were  submitted  by  AIMS,  the  Opera- 
tors Committee.  Continental  Oil  and 
Exxon.  Generally,  their  comments  are 
that  the  proposed  language  of  that 
section.  If  taken  alone,  is  too  broad 
and  could  be  misread  as  applying  to  all 
vessel  operations  Involving  the  move- 
ment of  any  oil  from  offshore  facili- 
ties. Including  fuel  oil.  More  descrip- 
tive language,  such  as  that  used  by  the 
Commission  in  section  544.3(d)  of  the 
proposed  regulations,  i.e.,  "oil  that  has 
bct  n  produced  by  an  offshore  facili- 
ty.' Is  suggested. 

In  order  to  avoid  a  misunderstanding 
of  the  Scope. '  we  will  adopt  new  lan- 
guage designed  to  make  it  clear  that 
the  regulations  apply  only  to  vessels 
carrying  Outer  Continental  Shelf- 
produced  oil  which  has  not  yet  been 
brought  ashore.  Exxon,  the  Operators 
Committee  and  AIMS,  however,  would 
have  the  Conmiission  further  amend 
the  scope  of  the  regulations  so  as  to 


exclude  even  vessels  which  carry 
Outer  Continental  Shelf— produced  oil 
(1)  loaded  as  a  result  of  containment 
and  removal  operations  after  an  oU 
spill;  (2)  carried  in  small  amounts  on 
an  occasional  basis  for  purposes  of  lab- 
oratory analysis;  (3)  mixed  with  drill- 
ing mud  and  being  transported  on  an 
occasional  basis  for  proper  disposal; 
and  (4)  loaded  due  to  failure  of  a  fa- 
cility's pipeline  system.  (The  last  ex- 
clusion was  suggested  only  by  AIMS.) 

As  to  the  first  of  the  above  num- 
bered suggestions,  the  Commission 
finds  merit  In  further  clarifying  the 
"Scope"  by  specifically  excluding  from 
these  financial  responsibility  regula- 
tions, vessels  which  carry  Outer  Conti- 
nental Shelf-produced  oil  solely  as  a 
result  of  spill  containment  and  remov- 
al operations.  It  was  not  our  intent  to 
make  such  vessels  subject  to  these  reg- 
ulations because  vessels  engaged  in 
cleanup  activities  do  not  fall  within 
the  OCSLAA s  definition  of  vessel.' 
Moreover,  as  Exxon  correctly  points 
oat,  the  number  of  vessels  immediate- 
ly available  for  cleanup  work  should 
not  be  limited  to  vessels  which  have 
obtained  OCSLAA  Certificates  from 
the  Commission.* 

The  second  suggested  amendment  to 
the  "Scope  "  is  the  exemption  of  ves- 
sels carrying  Outer  Continental  Shelf- 
produced  oil  in  small  amoimts  for  pur- 
poses of  lat>oratory  analysis.  The 
"small"  amoimts  suggested  by  Exxon 
and  the  Operators  Committee  are  110 
gallons  per  container,  with  no  more 
than  two  containers  (220  gallons)  sug- 
gested by  the  Operators  Committee 
and  without  limit  in  the  case  of 
Exxon's  comments.  The  fact  that 
those  conunents  are  not  supported  by 
any  reference  to  the  statute  or  legisla- 
tive history  whereby  the  Commission 
would  be  authorized  to  provide  such 
exemption  is.  we  think,  controlling. 
The  Commission  has  already  ad- 
dressed a  similar  question  involving 
"small"  amounts  of  oil  carried  by  ves- 
sels subject  to  the  Federal  Water  Pol- 
lution Control  Act.  In  that  instance, 
the  Conunission  determined  that  it 
had  no  authority  to  exempt  the  car- 
riage of  even  one  barrel  of  oil.  The 
Commission  likewise  finds  no  statu- 
tory basis  for  the  exemption  under 
this  Act. 

The  third  suggested  amendment  to 
the  "Scope"  is  the  exemption  of  ves- 
sels carrying  Outer  Continental  Shelf- 
produced  oil  mixed  with  drilling  mud 


■The  key  phrase  In  the  OCSLAA's  defini- 
tion of  "vessel"  found  in  section  301(5)  is 

.  .  and  which  is  transpoKlng  oil  directly 
from  an  offshore  facility."  (Emphasis 
added.) 

'  It  also  should  be  noted  that  vessels  used 
In  cleanup  work,  if  they  exceed  300  gross 
tons,  already  would  be  in  possession  of  Cer- 
tificates issued  by  the  Commission  under 
the  Federal  Water  Pollution  Control  Act  re- 
quirements: 46  CFR  542  revised. 


being  transported  for  proper  disposal. 
Again,  the  comments  failed  to  point 
out  anything  in  the  OCSLAA  or  legis- 
lative history  which  would  authorize 
the  Commission  to  provide  such  an  ex- 
emption. To  the  contrary,  one  of  the 
clear  purposes  of  the  law  is  to  balance 
development  of  the  Outer  Continental 
Shelf  with  protection  of  the  environ- 
ment by  assuring  reimbursement  to 
parties  damaged  by  oil  spills  In  con- 
nection with  all  activities  on  the  Outer 
Continental  Shelf.  The  pollution  dam- 
ages that  could  result  from  vessels  car- 
rying, in  bulk,  thousands  of  pounds  of 
Outer  Continental  Shelf-produced  oil 
mixed  with  drilling  mud  do  not  appear 
to  be  capable  of  exclusion  from  these 
regulations. 

The  fourth  and  last  suggested 
amendment  to  the  "Scope"  is  Ihe  ex- 
emption of  vessels  carrying  Outer 
Continental  Shelf-produced  oil  as  the 
result  of  a  failure  of  a  pipeline  system. 
Again,  the  Commission  is  without  au- 
thority under  the  law  to  exempt  such 
vessels  from  these  regulations. 

After  considering  the  four  above  dis- 
cussed comments,  the  Commission  has 
decided  to  amend  and  clarify  the  pro- 
posed wording  of  §544.1  by  adopting 
the  following  language: 

(a)  These  regulations  (Part  544  of 
Title  46  of  the  Code  of  Federal  Regu- 
lations) implement  the  vessel  financial 
responsibility  requirements  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978.  These  regula- 
tions apply  to  all  vessels  engaged  in 
any  segment  of  the  transportation  of 
oil  produced  from  an  offshore  facility 
on  the  Outer  Continental  Shelf  when 
such  vessels  are  operating  in  the 
waters  above  submerged  lands  seaward 
from  the  coastline  of  a  State  or  the 
waters  above  the  Outer  Continental 
Shelf. 

(b)  Vessels  having  on  board  Outer 
Continental  Shelf-produced  oil  after 
that  oil  has  been  brought  ashore,  or 
loaded  as  a  result  of  removal  oper- 
ations after  an  oil  spill,  do  not  thereby 
become  subject  to  the  regulations  in 
this  Part. 

Section  544.2(d)— Cargo 

Continental  Oil  asserts  that  the 
Conunission's  proposed  definition  of 
"cargo,"  i.e.,  "  'cargo'  means  oil  cairieA 
on  board  a  vessel  for  purposes  of 
transportation,  in  any  quantity  and 
under  any  conditions,"  should  be 
amended  to  mean  only  Outer  Conti- 
nental Shelf-produced  oil  in  order  to 
comport  with  the  OCSUiA. 

First,  no  amendment  Is  necessary  be- 
cause the  word  "cargo"  is  used  only  In 
the  insurance,  bond  and  guaranty 
Forms  FMC-193  through  195.  and 
then  only  in  direct  connection  with 
the  words  "Outer  Continental  Shelf- 
pr(xluced  oil." 


Second,  nothing  in  these  regulations 
should  be  construed  as  meaning  that 
only  those  pollution  incidents  involv- 
ing Outer  Continental  Shelf-produced 
oil  are  covered  by  the  herein  required 
evidence  of  financial  responsibility. 
We  are  unable  to  find  anything  in  the 
OCSLAA  or  its  legislative  history  that 
would  exclude  liability  for  economic 
loss  resulting  from,  for  example,  spills 
of  fuel  or  bimker  oil,  provided  that  the 
vessel  causing  the  spill  was  subject  to 
the  OCSLAA.  The  carriage  of  Outer 
Continental  Shelf-produced  oil  is 
merely  one  prerequisite  to  the  possible 
applicability  of  these  regulations  as 
set  forth  in  the  "Scope."  (See  also,  the 
discussion  of  §  544.2(n)— Oil.) 

The  definition  of  "cargo"  in  these 
final  regulations  will  remain  as  pro- 
posed. 

Section  544.2(h)— Damages 

The  definition  of  "damages"  in  the 
proposed  regulations  reads,  in  perti- 
nent part,  as  follows:  "  'Damages' 
means  economic  loss  arising  directly  or 
indirecUv  from  oil  pollution,  including 
.  .  .  reasonable  costs  associated  with 
preparation  and  presentation  of  natu- 
ral resource  damage  claims. "  (Empha- 
sis added.) 

Lloyd's  AIMS  and  Continental  Oil 
take  exception  to  the  Commission's 
use  of  the  word  "indirectly."  as  under- 
lined above,  alleging  that  it  could  be 
construed  as  having  a  broader  mean- 
ing than  the  actual  wording  used  in 
the  OCSLAA:  ".  .  .  econcnnic  loss,  aris- 
ing out  of  or  directly  resulting  from  oil 
pollution  .  .  ."  (Emphasis  added.)  It  is 
possible  that  the  proposed  words  "di- 
rectly or  indirectly"  could  be  held  to 
have  a  broader  meaning  than  the 
words  in  the  statute— "arising  out  of 
or  directly."  The  wording  of  the  stat- 
ute will  be  used  in  the  final  definition. 

Lloyd's  also  takes  exception  to  the 
other  above  underlined  wording  in  the 
proposed  definition  concerning  certain 
"preparation  and  presentation"  costs. 
While  Lloyd's  Is  <x)rrect  in  pointing 
out  that  such  wording  is  not  included 
in  section  303(a)  of  the  OCSLAA.  we 
inserted  that  wording  in  the  proposed 
definition  because  of  the  clear  legisla- 
tive history  underlying  section  303(a) 
of  the  statute: 

"In  addition,  it  is  intended  that  reason- 
able costs  associated  with  the  preparation 
and.  presentation  of  natural  resource 
damage  claims  are  intended  to  be  recover- 
able as  part  of  each  claim."  (Conference 
Report  No.  95-1091.  accompanying  S.  9.  at 
page  131.) 

Accordingly,  the  contested  "prepara- 
tion and  presentation"  wording  will 
remain  a  part  of  the  definition  of 
"damages"  in  the  final  regulations. 

Finally  with  respect  to  the  Commis- 
sion's proposed  definition  of  "dam- 
ages." Continental  Oil  asserts  that  the 
definition  must  be  amended  to  include 
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certain  issues  involving  contributory 
negligence  of  the  claimant,  damages 
resulting  from  willful  actions  of  a 
claimant,  claimant's  responsibilities  to 
mitigate  damages,  claims  for  loss  of  oil 
and  gas  reserves  etill  In  the  ground, 
and  claims  for  loss  of  tax  revenue.  We 
see  no  basis  for  enlarging  the  defini- 
tion beyond  that  clearly  set  forth  In 
the  statute  and  the  legislative  history. 

SEcnow  544.2(1)— Inscrer 

Lloyd's  suggests  that  the  proposed 
definition  of  "insurer"  be  expanded  to 
specifically  state  that  "domestic,  for- 
eign and  alien"  insurance  companies, 
rather  than  Just  "Insurance  compa- 
nies," could  be  found  acceptable  to  the 
Commission:  and  that  the  words  "asso- 
ciations of  Insurers"  be  expanded  to 
read  "associations  of  individual  Insur- 

•» 

ers. 

The  proposed  definition  is  almost  a 
verbatim  rendition  of  the  Commis- 
sion's definition  of  "insurer  "  in  exist- 
ing Parts  542  revised  (FWPCA)  and 
543  (TAPAA)  of  this  title  (the  inconse- 
quential difference  of  one  word  is  not 
pertinent  to  Lloyd's  comment).  More- 
over, as  in  the  case  of  Parts  542  re- 
vised and  543.  the  proposed  definition 
in  fact  includes  "domestic,  foreign  and 
alien"  insurers,  as  well  as  associations 
of  "individual"  in.surers.  No  change, 
therefore,  will  be  adopted  at  this  time. 

SEcnoN  544.2(1*)— Oil 

The  proposed  definition  of  "oil" 
reads  as  follows:  "  'Oil'  means  petro- 
leum, including  crude  oil  or  any  frac- 
tion or  residue  therefrom,  whether  or 
not  carried  on  board  a  vessel."  Conti- 
nental Oil  objects  to  that  definition 
because  it  is  not  limited  to  Outer  Con- 
tinental Shelf-produced  oil.  and  states 
that  the  definition  must  be  so  limited 
in  order  to  fulfill  the  intent  of  the 
OCSLAA. 

As  di-scussed  above  in  comiection 
with  the  definition  of  "cargo,"  we  dis- 
agree with  Continental  Oil's  assertion. 
The  OCSLAA  and  its  legislative  histo- 
ry point  to  the  intention  of  Congress 
to  include  oil  spills  Involving  more 
than  just  Outer  Continental  Shelf - 
produced  oil  (e.g.,  bunker  oil),  pro- 
vided, of  course,  that,  in  the  case  of  a 
vessel,  the  vessel  was  carrying  Outer 
Continental  Shelf-produced  oil  and 
was  operating  in  a  manner  which 
made  it  subject  to  the  "Scope"  of 
these  regulations,  i.e..  the  scope  of 
Title  III  of  the  OCSLAA. 

It  would  have  been  stated  or  implied 
somewhere  in  the  statute  or  legislative 
history  that  economic  loss  resulting 
only  from  spills  of  Outer  Continental 
Shelf-produced  oil  was  covered  by  the 
OCSLAA.  If  that  were  the  case.  In- 
stead. Congress  chose  to  use  obviously 
broad  definitions  of  "oil"  and  "oil  pol- 
lution" in  the  statute  and.  in  section 
101(12)   of   the   statute,    found    that 
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"funds  must  be  made  available  to  pay 
for  the  prompt  removal  of  any  oil 
spilled  or  discharged  as  a  result  of  ac- 
tivities on  the  Outer  Continental 
Shelf.  .  .  ."  (Emphasis  added).  Simi- 
larly, in  section  102(8)  of  the  statute, 
entitled  "Purposes."  Congress  used  the 
words  "any  oil  spilled."  It  did  not  limit 
It  just  to  Outer  Continental  Shelf-pro- 
duced oil. 

In  section  301(22)  of  the  OCSLAA. 
removal  costs  are  defined  to  include, 
among  other  costs,  costs  incurred 
under  subsections  (c).  (d)  or  (1)  of  sec- 
tion 311  of  the  Federal  Water  PoUu- 
tlon  Control  Act.  That  Act.  without 
question,  concerns  costs  resulting  from 
spills  of  any  and  all  types  of  oil  includ- 
ing, of  course,  bunker  and  other  fuel 
oils.  In  short,  we  come  to  the  inescap- 
able conclusion  that  "oil"  as  defined  in 
the  OCSLAA  and.  therefore,  In  these 
regulations  cannot  be  limited  to  Outer 
Continental  Shelf-produced  oil.  No 
change  to  the  proposed  definition  will 
be  made. 

Section  544.2(o)— Oil  PoLLtrriow 

The  definition  of  "oil  pollution  "  in 
the  proposed  regulations  begins  as  fol- 
lows; ""Oil  pollution'  means:  (i)  the, 
presence  of  oil.  either  in  an  unlawful 
quantity  or  which  has  been  discharged 
at  an  unlawful  rate."  Continental  Oil. 
although  recognizing  that  the  phrase 
was  taken  directly  from  the  OCSLAA "s 
definition  of  "oil  pollution."  requests 
the  Commission  to  define  the  words 
'unlawful  quantity"  and  'unlawful 
rate." 

The  Commission  believes  that  the 
words  in  question  refer  primarily  to 
section  311(bK3)  of  the  Federal  Water 
Pollution  Control  Act  which  makes 
provision  for  the  determination  of  the 
amounts  of  oil  which,  when  discharged 
into  the  navigable  waters  of  the 
United  States  or  the  Contiguous  Zone, 
among  other  waters,  would  be  consid- 
ered unlawful.  This  does  not  come 
within  the  authority  delegated  to  this 
Commission.  Rather,  it  comes  within 
the  jurisdiction  of  the  EInvlronmental 
Protection  Agency  and  is  addressed  in 
its  regulations  in  Part  110  of  Title  40 
of  the  Code  of  Federal  Regulations. 

Section  544. 2(s)— Person 

The  Commission"s  definition  of 
""person"  includes  a  "joint  venture,"  as 
does  the  statutory  definition.  The 
word  "person"  is  used  in  these  regula- 
tions and  in  the  statute  in  connection 
with,  among  other  things,  the  defini- 
tions of  vessel  owner  and  operator.  A 
vessel  owner  or  operator,  therefore, 
can  be  a  joint  venture. 

Continental  Oil  suggests  that  a 
vessel  owner  which  is  a  joint  venture 
be  allowed  to  demonstrate  financial  re- 
sponsibility in  proportion  to  each 
party's  respective  ownership  of  a 
vessel.  We  must  reject  that  suggestion 


because,  first,  it  would  be  impractical 
as  the  parties  to  the  joint  ventures  are 
jointly  and  severally  liable  for  the  ob- 
ligations of  the  venture,  notwithstand- 
ing the  financial  responsibility  re- 
quirement. Second,  the  same  end  can 
be  reached  by  the  vessel  owner  parties 
to  a  Joint  venture  under  the  proposed 
regulations.  Third,  we  do  not  believe 
that  adoption  of  the  suggestion  would 
be  in  accord  with  the  Intent  of  the 
OCSLAA. 

Section  544. 2(y)— Vessel 

Exxon  and  AIMS  suggest  that  the 
proposed  definition  of  "vessel"  be 
amended  to  make  It  clear  that  a  vessel 
is  not  a  "vessel"  within  the  meaning  of 
the  regulations  unless,  in  addition  to 
other  criteria.  It  Is  carrying  Outer 
Continental  Shelf-produced  oil. 

As  noted  above  In  connection  with 
the  clarification  we  adopted  Involving 
the  "Scope"  of  the  regulations,  we  do 
not  wish  to  make  these  regulations 
appear  broader  In  scope  than  the  un- 
derlying statute.'  Accordingly,  the 
words  "Outer  Continental  Shelf-pro- 
duced" will  appear  between  the  words 
"of"  and  "oil"  In  the  final  definition  of 
"vessel." 

Section  544.3— General 

Continental  Oil  suggests  that  para- 
graph (a)  of  the  section  should  restate 
the  exceptions  and  defenses  to  liabili- 
ty which  section  304  of  the  OCSLAA 
provides  to  vessel  owners  and  opera- 
tors and  that  the  "third  party  "  de- 
fense should  be  discussed. 

We  see  no  justification  In  restating 
in  the  regulations  what  the  OCSLAA 
states,  unless  vital  to  an  understand- 
ing of  the  regulations.  That  is  not  the 
case  here.  Nor  do  we  wish  to  add  a 
lengthy  section  to  these  regulations 
without  good  cause.  No  change,  there- 
fore, will  be  made  to  5  544.3(a). 

Section  544.5— Time  To  Apply 

Lloyd's,  the  Operators  Committee. 
Continental  Oil  and  Exxon  are  con- 
cerned that  vessel  operators,  through 
no  fault  of  their  own.  will  not  have 
time  to  file  applications,  fees  and  evi- 
dence of  financial  responsibility  in 
time  for  the  Commission  to  process 
the  paperwork  and  issue  Certificates 
by  March  17,  1979:  the  date  set  forth 
in  the  proposed  regulations. 

The  Commission  is  aware  that  time 
constraints  did  not  permit  issuance  of 


•In  the  loint  Explanatory  Statement  of 
the  Commit  I'  t^  on  Conference  (Conference 
Heport  No.  95-1091.  accompanying  S.  9.  at 
page  128)  the  (oilowing  is  noted:  The  Senate 
bill  includes  witltin  the  scope  of  the  oiLspill 
title,  a  "vessel"  transporting  CX"^  oU.  wheth- 
er in  the  waters  above  the  OCS  or  In  the 
navigable  waters.  The  House  amendment  is 
limited  to  the  waters  above  the  OCS.  The 
conference  report  provides  for  the  scope  to 
be  for  vessels  operating  In  all  offshore 
waters."  that  is  in  the  waters  above  the  CX» 
and  above  the  submerged  lands." 


these  regulations  In  sufficient  time  to 
allow  for  full  complianee  by  the  effec- 
tive date  of  March  17.  1979.  However, 
the  clock  with  respect  to  liability 
cannot  be  stayed.  Nevertheless,  the 
'  Commission  and  Its  staff  will  endeavor 
administratively  to  assist  vessel  opera- 
tors. If  any.  who  will  be  transporting 
Outer  Continental  Shelf-produced  oil 
on  or  immediately  after  the  March  17. 
1979  effective  date. 

The  staffs  of  this  Commission  and 
the  Coast  Guard  have  devised  a  proce- 
dure to  satisfy  the  statute  and  avoid 
the  latter's  enforcement  of  section 
305(aK2)  of  the  OCSLAA  (i.e.,  denial 
of  entry  into  the  navigable  waters  of 
the  United  States  and  detention)  in 
emergency  cases  where  vessel  opera- 
tors are  not  In  possession  of  Certifi- 
cates, through  no  fault  of  their  own, 
on  March  17.  1979.  Specifically,  if  in 
such  cases  the  vessel  operators  have  at 
least  submitted  acceptable  evidence  of 
financial  responsibility  to  the  Commis- 
sion In  accordance  with  Part  544.  the 
Commission's  Office  of  Water  Pollu- 
tion Responsibility  and  the  Coast 
Guard  can  expand  the  existing  joint 
enforcement  program,  which  concerns 
two  other  oil  pollution  laws,  to  encom- 
pass the  OCSLAA  as  well.  By  that 
means,  the  Office  of  Water  Pollution 
Responsibility  Is  able  to  respond  im- 
mediately to  telephonic  enforcement 
inquiries  from  Coast  Guard  field  offi- 
cials and  confirm  that  a  particular 
ves-scl  is  at  least  covered  by  evidence  of 
financial  responsibility,  thiis  avoiding 
enforcement  action  by  the  Coast 
Guard  due  to  the  fact  that  a  Certifi- 
cate is.  not  on  board. 

The  joint  Coast  Guard/Commission 
telephonic  enforcement  program  Is  in 
effect  7  days  per  week.  8:30  a.m.  to 
5:00  p.m..  except  national  holidays. 
Tlierefore.  vessel  operators  who 
expect  to  load  Outer  Continental 
Shelf-produced  oil  and  who  otherwise 
will  be  subject  to  these  regulations 
should  immediately  arrange  for  their 
underwriters  to  submit  evidence  of  fi- 
nancial responsibility  to  the  Commis- 
sion. Application  forms  and  the  re- 
quired amount  of  fees  may  be  submit- 
ted as  soon  as  possible  thereafter  so 
that  Certificates  can  be  Issued. 

There  are  a  number  of  vessel  opera- 
tors who  currently  are  covered  by  self- 
Insurance  for  purposes  of  Part  542  re- 
vised of  this  Title  46,  CFR,  but  who,  in 
their  previous  submissions,  have  failed 
to  demonstrate  sufficient  working  cap 
ital  and  net  worth  to  cover  the  added 
amounts  of  working  capital  and  net 
worth  required  by  these  Part  544  regu- 
lations. In  those  cases.  If  the  vessel  op- 
erators will  be  subject  to  Part  544.  re- 
vised statements  of  net  worth  and 
working  capital  should  be  submitted 
immediately  by  the  appropriate  finan- 
cial officers  of  the  companies.  In  cases 
where  .such  self-insurers  report  on  a 
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consolidated  financial  basis,  and  thus 
are  required  to  have  an  independent 
Certified  PubUc  Accourttant  audit  the 
schedules  of  working  capital  and  net 
worth,  we  will  temporarily  waive  that 
requirement.  Such  schedules,  there- 
fore, will  be  accepted  from  the  appro- 
priate financial  officers  of  the  compa- 
nies, without  audit  by  an  independent 
Certified  Public  Accountant.  Those 
unaudited  schedules  must  be  replaced 
by  audited  schedules  at  the  time  the 
next  annual  financial  statements  fall 
due.  I.e.,  120  daj-s  after  the  close  of  the 
self -insurer's  fiscal  year.  We  will  allow 
guarantors  the  same  latitude  in  order 
not  to  discriminate  against  vessel  oper- 
ators who  will  be  subject  to  Part  544 
on  March  17.  1979.  and  who  are  now 
covered  by  guaranties  under  Part  542 
revised. 

Rather  than  amend  the  "Time  To 
Apply"  section  of  the  regulations^,  the 
Commission's  staff  is  hereby  directed 
to  compensate  for  the  statutory  time 
constraints  imposed  upon  applicants 
by  means  of  expanding  the  existing 
Joint  enforcement  program  with  the 
Coast  Guard  to  encompass  these 
OCSLAA  requirements  as  well.  To 
better  reflect  this  decision,  however, 
the  Commission  will  amend  a  related 
provision  of  the  regulations  (para- 
graph (d)  of  5  544.3— General)  by  de- 
leting the  phrase  "Before  March  17, 
1979,"  and  changing  the  words  "shall 
have  submitted"  to  "shall  submit  as 
soon  as  possible." 

Moreover,  for  the  above  mentioned 
reasons,  we  find  good  cause  to  make 
these  regulations  effective  March  20, 
1979  ratl^er  than  after  the  usual  30- 
day  period. 

Section  544.6— Appucations.  General 
Instructions 

Paragraph  (b)  of  this  section  pro- 
vides that  only  vessel  operators  may 
apply  for  Certificates.  Continental  OU 
comments  that.  "Because  of  the  dupli- 
cate liability  of  the  'owner  or  opera- 
tor.' this  should  be  amended  to  protect 
the  owner  if  the  owner  and  operator 
are  not  the  same."  Unfortunately  Con- 
tinental Oil  provided  no  explanation 
to  its  comments.  Therefore,  we  are  not 
able  to  discern  any  reason  for  chang- 
ing paragraph  (b). 

Paragraph  (c)  of  this  section  pro- 
vides that  the  application  form  shall 
be  signed  by  an  authorized  official  of 
the  applicant,  whose  title  shall  be 
shown  in  the  space  provided  on  the  ap- 
plication. Otherwise,  a  written  state- 
ment proving  authority  to  sign  shall 
be  required.  Continental  Oil  recom- 
mends that  "a  general  corporate 
policy  statement  should  be  adequate 
to  prove  authority  in  the  person  who 
signs  the  application."  If  the  "general 
corporate  policy  statement"  so  author- 
izes a  corporate  official,  then  the  regu- 
lations are  broad  enough  to  accommo- 
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date  this  comment.  Therefore,  no 
change  will  be  made. 

Paragraph  (d)  of  this  section  pro- 
vides that  if,  prior  to  the  issuance  of  a 
Certificate,  the  applicant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or  sup- 
porting documentation,  the  applicant 
shall  notify  the  Commission  in  writing 
within  5  days  of  becoming  aware  of 
the  change.  Continental  Oil  suggests 
that  5  days  be  changed  to  15  days. 

The  reason  for  paragraph  (d)  is  to 
encourage  applicants  to  correct, 
promptly,  any  misstatements  on  the 
application  so  that  the  Commission 
will  not  issue  an  incorrect  certificate. 
Incorrect  Certificates  result  in  the  ne- 
cessity for  applicants  to  pay  $20  recer- 
tification  fees  and  may  lead  to  deten- 
tion of  the  involved  vessels.  According- 
ly, we  see  no  Justification  for  the  sug- 
gested change. 

Section  544.7— Renewal  op 
Certificates 

This  section  requires  certlflcants  to 
apply  for  a  new  Certificate  at  least  21 
days,  but  no  earlier  than  90  days,  prior 
to  the  expiration  date  of  the  existing 
Certificate.  Such  applications  are  re- 
quired to  be  made  In  writing,  but  not 
by  submitting  a  new  application  Form 
FMC-192,  unless  the  Certificant  for 
some  reason  wishes  to  submit  a  new 
form  rather  than  a  letter.  Continental 
Oil  asserts  that  21  days  may  not  be 
sufficient  and  suggests  that  an  expired 
Certificate  and  a  copy  of  the  renewal 
application  "should  be  adequate  to 
protect  the  owner  or  operator  while 
awaiting  such  renewal  Certificate." 

We  are  of  the  opinion  that  the  time 
(>eriod  provided,  i.e..  21  to  90  days,  is 
more  than  sufficient  time  to  obtain  a 
renewal  Certificate  from  the  Comjnis- 
slon.  Moreover,  we  would  have  great 
difficulty  in  requesting  the  Coast 
Guard  to  accept  an  expired  Certificate 
just  because  it  was  accompanied  by 
what  purports  to  be  a  copy  of  a  renew- 
al application.  The  Commission  and 
the  various  enforcement  agencies  (in 
this  case,  the  Coast  Guard)  have  or 
can  quickly  enter  into  flexible  ar- 
rangements whereby  vessel  operators 
need  never  fear  unjustified  vessel  de- 
tentions under  any  of  the  Commis- 
sion's vessel  certification  regulations. 
No  change  will  be  made  to  §  544.7. 

Section  544.8(bK3)— Self  Insurance 

The  AICPA.  Exxon  and  Ccmtiivental 
Oil  submitted  comments  with  respect 
to  proposed  section  544.8(bK3Ki). 

All  of  the  AICPA's  comments  are 
concerned  with  technical  clarification 
of  §544.8(b)(3)(i)  and  will  be  adopted 
by  the  Commission  in  the  final  regula- 
tions. For  example,  "statement  of 
Income"  will  be  expanded  to  read 
"statement  of  income,  retained  earn- 
ings  and   changes   in   financial   posi- 
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tion,"  which  description  is  technically 
more  correct.  Similarly,  'certified  by 
an  independent  Certified  Public  Ac- 
countant" will  be  changed  to  read  "au- 
dited by  an  independent  Certified 
Public  Accountant." 

The  comments  made  by  Exxon  and 
Continental  Oil  with  respect  to 
§544.8(b)<3)<i)  are  concerned  with  the 
substance  of  that  section,  except  for 
Exxon's  suggestion  that  the  term  "bal- 
ance sheet"  be  changed  to  "statement 
of  financial  position  "  In  order  to  avoid 
confusion  over  terminology.' 

Both  Exxon  and  Continental  Oil 
take  exception  to  the  provision  In 
5  544.8(b)(3Mi)  uhich  requires  that,  in 
the  case  of  a  corporate  self-Insurer, 
only  the  Treasurer  may  certify  to  the 
accuracy  of  certain  "additional"  finan- 
cial information.  The  same  provision 
appears  In  §  544.8(bH3)<ii). 

The  assertion  is  made  that  other  ap- 
propriate officials  of  a  corporation 
should  be  allowed  to  so  certify.  We 
agree  with  that  position  and  will 
change  the  relevant  portion  of 
§§544.8(b)(3)(i)  and  544.8<b)(3)<ii)  to 
read  "Treasurer  (or  equivalent  offi- 
cial)." That  change  will  make 
5544.8(b)(3)<i)  coincide  with  its  coun- 
terpart provision  In  Part  542  revised  of 
Title  46.  CPR. 

The  change  does  not  apply  to  cases 
where  self-insurers  submit  coiisoli- 
dated  financial  statements.  In  such 
cases.  §  544.8(b)<3)(i)  requires  that  the 
supplemental  financial  information  be 
audited  by  an  independent  Certified 
Public  Accountant.  Exxon  would  have 
the  Commission  delete  that  require- 
ment and  allow  an  appropriate  official 
of  the  self-insurer  to  submit  the  infor- 
mation without  an  audit  by  an  inde- 
pendent Certified  Public  Accountant. 

The  Commission  rejects  Exxon's 
suggestion  as  being  contrary  to  the 
long-held  policy  of  not  accepting 
annual  financial  data  from  self-insur- 
ers unless  the  data  has  been  audited 
by  an  Independent  Certified  Public  Ac- 
countant. While  we  will  accept  certain 
financial  data  from,  for  example,  a 
corporate  Treasurer  or  equivalent  offi- 
cial, surh  data  Is  always  based  up>on  fi- 
nancial statements  of  a  single  compa- 
ny audited  by  an  independent  Certi- 
fied Public  Accountant.  In  the  case  of 
consolidated  financial  statements,  the 
Certified  Public  Accountant  does  not 
break  out  and  audit  the  financial  posi- 
tion of  the  self-insuring  company 
alone.  Therefore,  except  for  the  tem- 
porary period  discussed  above  under 
"Time  to  Apply."  we  will  continue  to 
require  audit  by  an  independent  Certi- 
fied Public  Accountant  in  connection 
with  the  supplemental  financial  data 


'The  chance  that  confusion  would  result 
from  use  of  the  term  "iMUance  sheet"  seems 
remote.  In  any  case,  the  changes  In  termi- 
nology made  as  a  result  of  comments  sut>- 
mitted  by  AICPA  should  avoid  any  .such 
confusion. 
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accompanying      consolidated      state- 
ments. 

ContinenUl  Oil  asserts  that 
S544.8(b)(3)(ll)  could  present  a  prob- 
lem for  "smaller"  companies.  That  sec- 
tion requires  the  submission  of  a  semi- 
annual affidavit  from  a  self-Insurer 
whose  net  worth  is  not  at  least  ten 
times  the  amount  required  to  qualify 
as  a  self-insiu-er.  The  affidavit  must 
state  only  that  working  capital  and 
net  worth  have  not  faUen  below  the 
amount  required  to  qualify  as  a  self-in- 
surer. 

Since  the  same  requirement  appears 
in  Part  542  revised  of  "ntle  46.  CPR. 
and  Continental  Oil  did  not  explain 
the  nature  of  the  problem  It  referred 
to.  we  will  not  eliminate  the  require- 
ment. 

Exxon  and  Continental  Oil  take  ex- 
ception to  the  time  limits  in 
$  544.8(b)t3)(iv).  Those  time  limits  (i.e.. 
three  months  after  the  close  of  a  self 
Insurer's  fiscal  year  for  annual  finan- 
cial statements  and  one  month  after 
the  close  of  such  year  for  semi-annual 
affidavits)  govern  the  submission  of 
the  financial  reports  specified  In 
§§  544.8(bM3Ml)  and  544.8(bX3><il).  The 
time  limits  are  the  same  as  In  Part  542 
revised  of  Title  46.  CFR. 

Both  Exxon  and  Continental  Oil 
assert  that  the  time  limits  should  be 
changed  to  four  monlhs  for  annual 
statements  and  two  months  for  semi- 
annual affida\1ts.  Neither  party  re 
quested  such  expanded  time  limitj!  in 
connection  with  Part  542  revised  of 
Title  46.  which  is  a  much  more  com- 
prehensive set  of  regulations  enacted 
just  last  year  and  which  set  the  stand- 
ard for  these  regulations.  If  the  Com- 
mission were  to  expand  the  time  limits 
in  these  regulations,  a  self-insurer  sub- 
ject to  both  Part  542  revised  and  this 
Part  544  would  still  be  governed  by 
the  shorter  time  limits  In  Part  542  re- 
vised, thus  gaining  no  benefit  from  the 
change  In  these  regulations.  Further. 
§  544.8(b)(3Klv)  provides  for  the  grant- 
ing of  extensions  of  the  time  limits  In 
cases  of  necessity,  and  such  exteasions 
would  provide  more  time  than  Is  being 
requested  here. 

Accordingly,  no  change  will  be  made 
to  section  544.8<b)<3Xlv). 

Section  544.8(bX5)— Other  Methods 

This  section  prohibits  an  applicant 
from  choosing  any  method  of  demon- 
strating financial  responsibility  not 
specified  In  the  regulations  (I.e.,  Insur- 
ance Form  FMC-193.  Surety  Bond 
Form  FMC-194.  Guaranty  Form 
FMC-195  or  self -insurance ).  and  pro- 
hibits any  modifications  to  such  meth- 
ods. 

Continental  Oil  asserts  that  the 
Commission  "could  severely  hamper 
operations  by  smaller  companies," 
which  Is  contrary  to  the  intent  of  the 
OCSLAA,  unless  other  methods,  modi- 


fications of  the  methods  and  combina 
tlons  of  the  methods  are  permitted  to 
protect  the  Interests  of  small  compa 
nles. 

First,  acceptable  combinations  of  the 
specified  methods  already  are  allowed 
by  §  544.8(b).  Second,  "other"  methods 
are  not  allowed  because  the  OCSLAA. 
In  section  305(aMl).  specifies  the 
methods  which  the  Commission  may 
accept,  and  those  methods  are  allowed 
by  the  regulations.  Third.  If  the  Com 
mission  were  to  permit  "modifica- 
tions" to  the  methods.  It  would,  in 
effect,  be  allowing  any  method  any 
party  wished  to  establish,  which  was 
not  intended  by  the  OCSLAA. 

Obviously,  there  would  be  no  reason 
for  Congress  to  mandate  regulations 
governing  the  permitted  methods  if 
such  regulations  could  be  disregarded 
under  the  guise  of  "modifications. ' 
The  permitted  methods  have  been  de 
signed  to  comport  as  precisely  as  possi- 
ble with  the  requirements  of  the  un- 
derlying law.  Accordingly,  no  change 
will  be  made. 

Section  544.8(c)— Forms— General 

This  section  provides,  in  pertinent 
part.  that.  "If  more  than  one  insurer, 
guarantor,  or  surety  joins  in  executing 
an  insurance,  guaranty,  or  surety  bond 
form,  such  action  shall  constitute  joint 
and  several  liability  on  the  part  of 
such  Joint  underwriters." 

Continental  Oil  asserts  its  belief 
that  no  underwriter  would  agree  to  be 
both  jointly  and  severally  liable  and 
((w  required  by  the  OCSLAA)  subject  to 
direct  suit  by  a  damaged  party.'' U  cor 
rectly  points  out.  however,  that  while 
the  OCSLAA  requires  underwriters  to 
be  subject  to  direct  suit,  the  law  makes 
no  mention  of  a  joint  and  several  lia 
bility  requirement  on  the  part  of  un- 
derwriters. 

Lloyd's  also  commented  upon  the 
proposed  joint  and  several  liability 
provision  stating  that  the  concept  was 
not  contained  In  the  OCSLAA  and  was 
objectionable  from  an  insurer's  point 
of  view  because  it  is  contrary  to 
normal  underwriting  practices.  Lloyd's 
explained  that  the  concept  was  Incom 
patible  with  underwriting  Insurance  in 
layers  and  with  pooling  arrangements 
whereby  co-signing  Insurers  are  liable 
only  for  their  respective  shares  of 
such  insurance.  While  Lloyd's  has 
joined  In  underwritings  submitted  to 
the  Commission  on  a  joint  and  several 
liability  basis  under  Part  542  revised. 
it  recommends  that  the  Joint  and  sev- 
eral liability  provision  in  these  Part 
544  regulations  be  deleted  in  order  to 


Continental  Oil's  contention  is  incorrect. 
as  evidenced  by  the  sulunlsslon  of  jointly  ex- 
ecuted insurance  forms  to  the  Commission 
under  Part  543  revised  of  Title  46.  CPR. 
Those  insurance  forms  contain  both  joint 
and  several  liability  and  direct  suit  provi- 
sions. 


encourage  greater  Insurance  capacity 
for  purposes  of  OCSLAA  risks. 

We  believe  that  the  last  mentioned 
point  should  be  given  substantial 
weight.  Unlike  the  Part  542  revised 
regulations,  no  United  States  insurer 
has  confirmed  that  it  will  underwrite 
vessel  risks  under  the  OCSLAA.  and 
Congress  obviously  was  concerned 
with  the  matter,  as  evidenced  by  sec- 
tion 305(d)  of  the  statute.  That  .section 
requires  a  study  to  determine,  among 
other  things,  "whether  adequate  pri- 
vate oil  pollution  Insurance  protection 
is  available." 

In  order  not  to  impede  the  under- 
writing Industry's  willingness  to  write 
OCSLAA  pollution  coverage,  and  be- 
cause there  is  no  specific  requirement 
in  the  law  for  joint  and  several  liabili- 
ty on  the  part  of  underwriters,  that 
proposed  provision  will  be  deleted 
from  §  544.8(c).  with  respect  to  insur- 
ers and  surety  companies,  and  from 
the  ins'urance  and  surety  bond  forms 
which  are  appended  to  and  made  part 
of  the  regulations  in  Part  544. 

Accordingly,  if  more  than  one  insur- 
er or  surety  company  joins  in  execut- 
ing an  Insurance  Form  FMC-193  or 
Surety  Bond  Form  FMC-194.  each  in- 
surer or  surety  company  wiU  be  liable 
only  to  the  limits  of  its  agreed  cover- 
age as  stated  on  the  insurance  or  bond 
form.  No  such  form  will  be  fully  ac- 
ceptable, of  course,  unless.  In  the  ag- 
gregate, either  100  percent  coverage  Is 
Indicated  or  no  Individual  percentages 
or  layers  are  Indicated.  In  the  latter 
case,  each  Insurer  or  surety  will  be 
presumed  to  be  jointly  and  severally 
liable  for  the  total  amount  of  the  risk, 
unless  it  can  show  the  contrary. 

We  wish  to  emphasize  that  by  delet- 
ing the  contested  provision  we  do  not 
intend  any  change  In  our  definition  of 
"insurer"  for  purposes  of  these  or  any 
of  the  Commission's  other  water  pollu- 
tion regulations.  Insurance  entities 
such  as  the  Underwriters  at  Lloyd's 
are  considered  to  be  single  insurers  for 
the  limited  purposes  of  liability  under 
such  regulations.  That  is,  nothing  con- 
tained herein  should  be  construed  as 
meaning,  for  example,  that  a  claimant 
must  proceed  against  each  "underwrit- 
er" of  each  "syndicate"  participating 
in  a  "Lloyds"  undertaking  as  a  result 
of  the  deleted  provision. 

We  also  wish  to  note  that  the  provi- 
sion was  not  deleted  with  respect  to 
guarantors.  They  are,  in  effect,  self-in- 
siu-ers  on  behalf  of  (and.  in  some 
cases,  in  union  with)  vessel  operators; 
and  usually  are  closely  affiliated  com- 
panies. We  see  no  justification  in  per- 
mitting a  situation  where  artificial 
corporate  shields  and  Insulate  vessel 
operators  frOm  compensating  claim- 
ants up  to  the  full  amount  of  the  fi- 
nancial responsibility  required  by  the 
OCSLAA. 
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Section  544.9— Issuance  or 

CERTinCATES 

Paragraph  (d)  of  this  section  re- 
quires a  certificant  to  notify  the  Com- 
mission in  writing  within  five  days 
after  becoming  aware  of  a  change  in 
the  facts  contained  in  the  application 
or  supporting  documentation  which 
lead  to  the  issuance  of  a  Certificate. 
Examples  of  such  changes  include 
vessel  name  changes  or  a  change  of  ad- 
dress. 

Paragraph  (e)  of  this  section  re- 
quires a  certificant  to  complete  the  re- 
verse side  of  a  voided  Certificate  and 
return  it  to  the  Commission  within  10 
days  after  the  Certificate  becomes 
void.  The  usual  reason  for  a  Certifi- 
cate becoming  void  Is  cessation  of  the 
operator's  responsibility  for  the  vessel 
named  on  the  Certificate. 

Continental  Oil  asserts  that  the  re- 
spective 5  and  10  day  time  limits  in 
paragraphs  (d)  and  (e)  are  too  short 
and  should  be  tripled  to  15  and  30 
days.  In  view  of  the  fact  that  the  pro- 
posed 5  and  10  day  time  limits  are  not 
key  elements  of  the  regulations,  we 
have  no  objection  to  granting  more 
time.  Because,  however,  updating  of 
information  should  be  done  as 
promptly  as  possible,  we  will  double 
rather  than  triple  the  paragraph  (d) 
time  limits  and  make  It  10  days.  The 
paragraph  (e)  time  limit  will  be  tripled 
to  30  days  as  requested. 

Section  544.11— Denial  or 
Revocation  of  Certificates 

Paragraph  (b)  of  this  section  Identi- 
fied four  situations  where  denial  or 
revocation  of  a  Certificate  shall  be  im- 
mediate suid  without  prior  notice.  For 
example,  a  Certificate  Is  automatically 
voided  when  the  certificant  sells  the 
vessel  named  thereon  to  a  new  opera- 
tor. Similarly,  denial  of  issuance  of  a 
Certificate  occurs  automatically  In  a 
case  where  an  applicant  sells  the 
vessel  for  which  the  applicant  had 
submitted  an  application  In  expecta- 
tion of  operating  the  vessel. 

Continental  Oil  asserts  that  such  im- 
mediate revocation  or  denial  Is  patent- 
ly outside  due  process.  We  disagree. 
The  regulations  do  not,  in  all  cases, 
provide  for  immediate  revocation  or 
denial.  We  would  refer  Continental  Oil 
to  the  last  sentence  in  paragraph  (b) 
which  requires  the  Commission  to 
advise  the  applicant  or  (^rtlflcant  In 
writing  of  the  reason  for  an  Intended 
denial  or  revocation  in  any  case  where 
such  action  is  necessary  to  avoid  an  In- 
appropriate denial  or  revocation.  No 
change  will  be  made  to  paragraph  (b). 

Paragraph  (c)  of  this  section  con- 
cerns a  situation  where  the  Commis- 
sion has  WTitten  to  a  certificant  warn- 
ing it  that  its  Certificate  will  be  re- 
voked because  it  failed  to  submit  re- 
quired financial  statements  or  affida- 
vits. In  such  case,  the  Intended  revoca- 
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tion  would  become  effective  10  days 
after  the  date  of  the  warning  letter; 
unless  the  certificant  demonstrated, 
prior  to  revocation,  that  the  financial 
statements  or  affidavits  had  been 
timely  filed. 

Continental  Oil  recommends  that 
the  10  day  time  limit  be  lengthened  to 
20  days. 

We  again  point  out  that  a  self -Insur- 
er subject  to  regulations  in  this  part 
would  almost  certainly  be  a  self -insur- 
er under  the  exiiiting  Part  542  revised 
regulations  as  well.  Since  the  Part  542 
revised  regulations  also  contain  the  10 
day  time  limit,  nothing  would  be 
gained  by  extending  the  time  limit  In 
these  regulations.  I.e..  the  10  day  time 
limit  would  still  apply  to  the  certifi- 
cant under  Part  542  revised. 

If  a  self-insurer  (»nnot  readily  dem- 
onstrate its  ability  to  meet  Its  statu- 
tory liability,  it  should  not  be  permit- 
ted to  maintain  its  status  as  a  self-in- 
surer. To  that  end.  the  Commission 
must  ensure  that  it  can  determine  the 
financial  condition  of  eax;h  self-insur- 
er. Insofar  as  the  built-in  delays  of  the 
self-lnsuran(%  reporting  method 
permit,  at  least  annually.  If  a  self-in- 
surer cannot.  In  a  timely  fashion,  meet 
its  reporting  requirement,  especially  in 
view  of  the  45-day  time  extensions 
available  under  the  regulations.  It 
should  not  be  necessary  for  the  Com- 
mission to  solicit  compliance.  No 
change,  therefore,  will  be  made  to 
paragraph  (c). 

Paragraph  (d)  of  this  section  pro- 
vides that  In  <?ertain  cases  an  applicant 
or  certificant  may  request  a  hearing  to 
show  that  an  intended  denial  or  revo- 
cation is  unwarranted.  Continental  Oil 
endorses  that  provision  but  believes 
that  paragraph  (b)  must  be  amended 
to  allow  for  It.  We  would  again  refer 
Continental  -Oil  to  the  last  sentence  in 
paragraph  (b)  whereby  the  Commis- 
sion must,  in  certain  cases,  give  writ- 
ten notice  of  its  intention  to  deny  or 
revoke.  Such  written  notice  is  the  "in- 
tended denial  or  revocation"  men- 
tioned In  paragraph  (d)  and  Is  the 
catalyst  for  the  request  for  a  hearing 
provided  for  in  paragraph  (d).  No 
amendment  is  necessary. 

Section  544.12— Fee? 

Paragraph  (e)  of  this  section  estab- 
lishes a  $20  certification  fee  for  each 
Certificate  issued."  Continental  Oil  is 
luiable  to  determine  whether  that  )20 
fee  would  apply  in  a  case  where  an  ap- 
plicant paid  its  $100  application  fee 
and  was  applying  for  only  one  Certifi- 
cate. The  answer  is  affirmative. 

Section  544.13— Enforcement 

Paragraph  (a)  of  this  section  estab- 
lishes a  civil  penalty  of  not  more  than 
$10,000  for  failure  to  comply  with 
these  Part  544  regulations,  and  pro- 
vides that  such  penalty  "may  be  as- 
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sessed  and  compromised  by  the  Feder- 
al Maritime  Commission  pursuant  to 
the  provisions  of  section  312(a)  of  the 
Act." 

Continental  Oil  asserts  that  in  order 
to  satisfy  both  the  statute  and  consti- 
tutional due  process,  paragraph  (a) 
must  be  amended  to  note  that  section 
312(a)  of  the  statute  requires  the 
giving  of  notice  and  opportunity  for  a 
hearing  before  a  penalty  is  assessed. 

While  Continental  Oil's  assertion  is 
incorrect,  we  have  no  objection  to 
amending  paragraph  (a)  as  requested 
and  will  do  so. 

Section  544.14— Service  of  Process 

This  section  requires  each  applicant 
and  underwriter  to  designate  a  United 
States  agent  for  service  of  process  on 
the  application,  insurance,  bond  or 
guaranty  form  it  submits.  Each  desig- 
nation must  be  acknowledged  in  writ- 
ing by  the  designated  agent  unless 
that  agent  has  furnished  the  Commis- 
sion with  a  "master"  concurrence.  A 
"master"  concurrence  is  an  agreement 
to  act  as  agent  for  service  of  process 
for  any  applicant  or  underwriter  who 
designates  such  agent,  provided  that 
such  applicant  or  underwriter  meets 
certain  conditions.  An  insurance  ad- 
justing firm,  for  example,  may  furnish 
a  "master"  concurrence  to  act  a.s  agent 
for  any  vessel  operator  insured  by  a 
particular  insurer. 

Continental  Oil  asserU  that  no 
United  States  company  should  have  to 
designate  an  agent  for  service  of  proc- 
ess. Companies  domiciled  in  the 
United  States  may  appoint  themselves 
as  agent,  as  is  stated  on  Part  IV  if  the 
application  form.  No  change  will  be 
made  in  this  section  of  the  regula- 
tions. 

We  urge  all  United  States  agents  for 
service  of  process  who  have  'master" 
concurrences  on  file  with  the  Commis- 
sion for  purposes  of  Part  542  revised 
and/or  Part  543  of  this  title,  to  either 
revise  those  documents  to  incorporate 
this  Part  544  or  file  separate  ■master" 
concarrences  for  that  purpose. 

Insurance  Form  PMC- 193 

Lloyd's  and  AIMU  submitted  com- 
ments with  respect  to  this  Form. 

Lloyd's  noted  correctly,  that  in  cer- 
tain cases  the  OCSLAA  places  unlimit- 
ed liability  on  a  ivssel  owner  and  oper- 
ator. It  then  goes  on  to  state,  however, 
that  insurers  are  also  subject  to  the 
unlimited  liability  and  thus  will  not  be 
inclined  to  write  OCSLAA  insurance 
coverage  under  these  regulations  be- 
cause knowledge  of  the  total  risk  expo- 
sure is  an  essential  basis  for  any  un- 
derwriting. 

We  do  not  believe  that  either  the 
statute  or  the  terms  of  proposed  Insur- 
ance Form  FMC-193  impose  such  un- 
limited liability  on  the  insurer  as  well 
as  the  owner  and  operator.  We  can 
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find  nothing  in  the  statute  which 
would  lead  us  to  such  an  Interpreta- 
tion of  mandatory  unlimited  liability 
on  the  part  of  an  underwriter.*  Nor  is 
there  anything  in  the  language  of  In- 
surance Form  FMC-193  which  would 
place  such  unlimited  liability  on  the 
Insurers  who  execute  that  form.  To 
the  contrary,  in  two  places  on  the  first 
page  of  that  form  the  insurer's  liabili- 
ty is  limited,  specifically,  to  $300  per 
gross  ton  or  $250,000,  whichever  it 
greater,  per  incident.  That  specifically 
limited  amount  of  liability  In  the  In 
surance  form  is  based  on  the  wording 
in  section  305<aKl)  of  the  OCSLAA 
which  cannot  be  read  as  requiring  fi- 
nancial responsibility  in  an  amount 
greater  than  $300  per  gross  ton  or 
$250,000.  whichever  is  greater,  despite 
the  fact  that  the  vessel  otoner  or  oper 
ator  can  become  liable  for  a  greater 
amount  In  certain  situations.  No 
amendment  to  the  Insurance  form  is 
necessary. 

The  comment  submitted  by  the 
AIMU  recommends  an  amendment  to 
the  proposed  wording  in  the  third 
paragraph  of  the  insurance  form, 
which  now  reads  in  part  as  follows: 

The  insurer  shall  bf  entJtlwJ  to  invoke 
only  the  rights  and  delenees  p«'nnitied  by 
Title  III  of  the  Ac*  to  the  vessel  operator 
and  the  defense  that  the  incident  wa.s 
caused  by  the  «illful  misconduct  of  the 
vessel  operator. " <E>iiphMiB  added.) 

The  AIMU  refers  to  the  fact  that 
section  305(c)  of  the  OCSLAA  makes 
available  to  an  underwriter  not  only 
the  rights  and  def*n.st«  permitted  by 
the  statute  to  the  vessel  operator,  but 
the  rights  and  defenses  permitted  to 
the  ves.sel  owner  as  well.  The  intent  of 
the  OCSLAA  is  the  same,  the  AIMU 
points  out.  with  respt-ct  to  the  defense 
that  an  Incident  was  caused  by  the 
willful  misconduct  of  the  vessel  owner; 
not  just  the  vessel  operator. 

The  AIMU  also  points  to  the  fact 
that  the  operator  may  include  the 
owner  as  an  assured  on  the  underlying 
insurance  policy,  frequently  at  the 
urging  of  the  owner.  Thus,  in  a  case 
where  a  claim  is  asserted  directly 
against  an  underwriter.  It  is  important 
that  the  underwriter  not  be  denied  the 
right  to  invoke  the  defense  that  the 
Incident  was  caused  by  the  willful  mis- 
conduct of  the  owTwr. 

The  position  taken  by  the  AIMU  is 
correct  (even  if  an  owner  was  not 
named  on  any  underlying  Insurance 
policy).  It  was  not  our  Intent  to  limit 
the  defenses  available  to  underwriters 
under  the  statute.  This  can  be  seen 
from  a  reading  of  8  544.8(d)  of  the  reg- 


ulations which  is  meant  to  govern  the 
insurance,  bond  and  guaranty  forms, 
and  which  purposely  makes  no  men- 
tion of  owners  or  operators.  It  should 
be  obvious,  moreover,  that  because 
under  the  OCSLAA  any  liability  In- 
curred by  a  vessel  owner  is  also  the  lia- 
bility of  the  vessel  operator,  equiUbly, 
any  defense  available  to  the  owner 
also  would  be  available  to  the  opera- 
tor—and, therefore,  to  the  underwriter 
in  a  case  of  direct  action  against  the 
underwriter. 

The  reason  why  we  did  not  specifi- 
cally mention  vessel  owners  in  the 
above  quoted  language  of  the  insur- 
ance form  Is  based  on  our  intention 
not  to  burden  underwriters  with  the 
requirement '  to  name  the  often  unin- 
sured vessel  owners  on  the  forms.  (See 
item  number  four  under  the  "Supple- 
mentary Information"  section  in  our 
January  3.  1979,  Notice  of  Proposed 
Rulemaking.)  Thus,  only  the  assured 
operators  need  be  named  on  the  forms 
and  the  language  of  the  forms  is 
geared  to  the  assured  operators  as  ap- 
plicants for  Certificates.  It  would 
make  for  awkward  construction  and 
confusing  reading  to  suddenly  mention 
in  the  forms  the  role  of  some  un- 
named and  perhaps  uninsured  owners 
with  respect  to  defenses,  while  having 
remained  silent  in  the  forms  concern- 
ing the  role  of  such  owners  with  re- 
spect to  liability  and  other  matters.  By 
expanding  the  content  of  the  forms  in 
order  to  address  such  other  matters 
(e.g..  the  inability  of  an  owner  to  add 
or  delete  vessels)  the  forms  would 
become  unduly  long  and  complex. 

We  agree  with  the  position  of  the 
AIMU  concerning  the  intent  of  the 
OCSLAA.  but  we  do  not  believe  it  is 
desirable  or  necessary  to  amend  the 
'  forms  in  order  to  protect  that  position. 
Since  this  matter  of  available  defenses 
is  important  to  all  underwriters,  the 
correct  construction  of  the  forms  as  to 
defenses  will  be  specifically  ordered 
l>elow. 

A'otc.  therefore^  it  is  ordered.  That. 
March  29.  1979.  Subchapter  B  of 
Chapter  IV  of  Title  46  of  the  Code  of 
Federal  Regulations  is  amended  by 
the  addition  of  a  new  Part  644.  as  set 
forth  below;  and 

It  is  further  ordered.  That  the  insur- 
ance. t>ond  and  guaranty  forms  ap- 
pended hereto  shall  be  construed  as 
entitling   underwriters  to  invoke  the 


'We  assume  Lloyd's  to  not  referring  to  an 
underwriter's  default  under  section  307(JH5) 
of  the  OCSLAA  whereby  a  "defendant" 
may  lo6e  the  right  to  limit  liability.  We  do 
not.  In  any  case,  read  that  section  as  mean- 
ing that  an  underwriter  oouid  be  subjected 
to  unlimited  UabUlty 


Undennriiers  are  free,  of  course,  to  name 
both  owners  and  operators  as  assureds  on 
the  insurance,  bond  and  guaranty  forms.  By 
doing  so.  however,  an  underwriter  would 
remain  at  risk  with  respect  to  the  named 
owner  even  after  the  named  operator  was 
relieved  of  its  operator  status.  Such  risk 
would  continue  under  the  form  until  the 
date  the  owner  sold  the  Involved  vessel  (as- 
suming an  incident  had  not  occurred  prior 
to  sale)  or  the  date  the  risk  was  terminated 
pursuant  to  all  of  the  terns  of  the  form, 
whichever  date  occurred  fint. 


rights  and  defenses  permitted  by  Title 
III  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  to 
both  vessel  owners  and  vessel  opera- 
tors, as  well  as  the  defense  that  an  In- 
cident was  caused  by  the  willful  mis- 
conduct of  the  vessel  owners  or  vessel 
operators,  .whether  or  not  owners  are 
named  as  Joint  assureds  on  such  forms 
or  on  any  underlying  Insurance  poli- 
cies; and 

It  is  further  ordered.  That  the  provi- 
sion in  §544.8(b)(3)(l)  which  requires 
supplemental  schedules  to  be  audited 
by  Independent  Certified  Public  Ac- 
countants is  temporarily  waived.  Such 
supplemental  schedules  shall  be  ac- 
ceptable if  prepared  by  an  appropriate 
financial  officer  of  tl\e  self-Insurer  or 
guarantor.  The  hereby  ordered  waiver 
shall  be  applicable  only  to  those  per- 
sons who  on  the  date  of  this  Order  are 
approved  self-insurers  or  guarantors 
under  Part  542  revised  of  Title  46  of 
the  Code  of  Federal  Regulations.  This 
waiver  shall  terminate  without  further 
notice  at  the  time  new  financial  state- 
ments are  due  In  accordance  with 
§544.8(b)(3)(lv). 

By  the  Commission. 

Francis  C.  Hurney, 
Secretary. 

PART  544~FINANCIAL  RESPONSIBIL- 
ITY FOR  OIL  POLLUTION— OUTER 
CONTINENTAL  SHELF 

Sec. 

544.1  Scope. 

544.2  Definitions. 

544.3  General. 

544.4  Where  to  apply  and  obtain  Torms. 

544.5  Time  to  apply. 

544.6  Applications,  general  instructions. 

544.7  Renewal  of  certificates. 

544.8  Establishing  financial  responsibility. 

544.9  Issuance  of  certificates. 

544.10  Operator's  responsibility  for  identi- 
fication. 

544.1 1  Denial  or  revocation  of  certificates. 

544.12  Fees.  • 

544.13  Enforcement. 

544.14  Service  of  process. 

AuTHOumr:  This  Part  544  is  issued  under 
section  SOMaXl)  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments;  of  1978  and 
sections  1-201  and  1-203  of  Executive  Order 
12123  of  February  26.  1079. 

§  544.1     Scope. 

(a)  These  regulations  (Part  544  of 
Title  46  of  the  Code  of  Federal  Regu- 
lations) implement  the  vessel  financial 
responsibility  requirements  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978.  These  regula- 
tions apply  to  all  vessels  engaged  in 
any  segment  of  the  transportation  of 
oil  produced  from  an  offshore  facility 
on  the  Outer  Continental  Shelf  when 
such  vessels  are  operating  In  the 
waters  above  submerged  lands  seaward 
from  the  coastline  of  a  State  or  the 
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waters  above  the  Outer  Continental 
Shelf. 

(b)  Vessels  having  on  board  Outer 
Continental  Shelf— produced  oil  after 
that  oil  has  been  brought  ashore,  or 
loaded  as  a  result  of  removal  oper- 
ations after  an  oil  spill,  do  not  thereby 
become  subject  to  the  regulations  In 
this  Part, 

§  544.2    Derinitiona. 

For  purposes  of  this  Part,  the  fol- 
lowing terms  shall  have  the  Indicated 
meanings: 

(a)  "Act"  means  the  Outer  Continen- 
tal Shelf  Lands  Act  Amendments  of 
1978  (Pub.  L.  95-372). 

(b)  "Applicant"  means  any  vessel  op- 
erator, as  defined  in  paragraph  (p)  of 
this  section,  who  has  applied  for  a 
Certificate  or  for  the  renewal  of  a  Cer- 
tificate. 

(c)  "Application"  means  Application 
for  Certificate  of  Financial  Responsi- 
bility (Outer  Continental  Shelf).  Form 
FMC-192. 

(d)  "Cargo"  means  oil  carried  on 
board  a  vessel  for  purposes  of  trans- 
portation, in  any  quantity  and  under 
any  conditions, 

(e)  "Certificant"  means  any  opera- 
tor, as  defined  in  paragraph  (p)  of  this 
section,  who  has  been  Issued  a  Certifi- 
cate. 

(f)  "Certificate"  means  a  Certificate 
of  Financial  Responsibility  (Outer 
Continental  Shelf)  issued  by  the  Fed- 
eral Maritime  Commission  pursuant  to 
the  regulations  in  this  Part. 

(g)  "Commission"  means  the  Federal 
Maritime  Commission, 

(h)  "Damages"  means  economic  loss 
arising  out  of  or  directly  resulting 
from  oil  pollution,  including  injury  to, 
or  destruction  of,  real  or  personal 
property;  loss  of  use  of  real  or  person- 
al property;  injury  to,  or  destruction 
of.  natural  resources;  loss  of  use  of 
natural  resources;  loss  of  profits  or  irr- 
palrment  of  earning  capacity  due  to 
injury  to,  or  destruction  of,  real  or 
personal  property  or  natural  re- 
'sources;  loss  of  tax  revenue  for  a 
period  of  one  year  due  to  injury  to 
real  or  personal  property;  and  reason- 
able costs  associated  with  preparation 
and  presentation  of  natural  resource 
damage  claims.  Removal  costs  are  not 
included  in  this  definition. 
'  (i)  "Discharge"  means  any  emission, 
intentional  or  unintentional,  and  in- 
cludes, but  is  not  limited  to,  spilling, 
leaking,  pumping,  pouring,  emptying, 
or  dumping, 

(j)  "Financial  responsibility"  means 
proof  of  financial  ability  to  satisfy 
claims  for  damages  and  removal  costs 
as  required  by  section  305(aHl)  of  the 
Act. 

(k)  "Incident"  means  any  occurrence 
or  series  of  related  occurrences,  involv- 
ing one  or  more  vessels,  which  causes 
or  poses  an  Imminent  threat  of  oil  pol- 
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lution  from  any  source.  For  purposes 
of  these  regulations,  an  "imminent" 
threat,  as  used  in  the  Act,  is  synony- 
mous with  a  "substantial"  threat,  as 
used  In  section  311  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended  (33  UJ5.C.  1321). 

(1)  "Insurer"  means  one  or  more  ac- 
ceptable Insurance  companies,  corpo- 
rations or  associations  of  insurers, 
shipowners'  protection  and  indemnity 
associations,  or  other  persons  accept- 
able to  the  Commission. 

(m)  "Offshore  facility"  Includes  any 
oil  refinery,  drilling  rig,  drilling  struc- 
ture, oil  storage  or  transfer  terminal, 
or  pipeline,  or  any  appurtenance  relat- 
ed to  any  of  the  foregoing,  which  is 
used  to  drill  for.  produce,  store, 
handle,  transfer,  process,  or  transport 
oil  produced  from  the  Outer  Continen- 
tal Shelf,  and  is  located  on  the  Outer 
Continental  Shelf,  except  that  a  vessel 
or  a  deepwater  port  (as  the  term 
"deepwater  port"  is  defined  in  section 
3(10)  of  the  Deepwater  Port  Act  of 
1974  (33  U.S.C.  1502))  Is  not  included 
in  this  definition. 

(n)  "Oil"  means  petroleum,  includ- 
ing crude  oil  or  any  fraction  or  residue 
therefrom,  whether  or  not  carried  on 
board  a  vessel. 

(0)  "Oil  pollution"  jneans: 

(1)  The  presence  of  oil,  either  in  an 
unlawful  quantity  or  which  has  been 
discharged  at  an  unlawful  rate  (i)  in  or 
on  the  waters  above  submerged  lands 
seaward  from  the  coastline  of  a  State, 
or  on  the  adjacent  shoreline  of  such 
State  or  (11)  on  the  waters  of  the  con- 
tiguous zone  established  by  the  United 
States  under  Article  24  of  the  Conven- 
tion on  the  Territorial  Sea  and  the 
Contiguous  Zone  (15  UST  1606);  or 

(2)  The  presence  of  oil  in  or  on  the 
w^rs  of  the  high  seas  outside  the 
territorial  limits  of  the  United  States 
(i)  when  discharged  in  connection  with 
activities  conducted  under  the  Outer 
Continental  Shelf  Lands  Act  (43 
U.S.C.  1331  et  seq.)  or  (11)  causing 
Injury  to  or  loss  of  natural  resources 
belonging  to.  appertaining  to.  or  under 
the  exclusive  management  authority 
of,  the  United  States:  or 

(3)  The  presence  of  oil  in  or  on  the 
territorial  sea,  navigable  or  internal 
waters,  or  adjacent  shoreline  of  a  for- 
eign country,  in  a  case  where  damages 
are  recoverable  by  a  foreign  claimant 
under  Title  III  of  the  Act. 

(p)  "Operator"  or  "vessel  operator" 
means  a  demise  charterer  or  any  other 
person  responsible  for  the  operation  of 
a  vessel,  including  a  person  who  both 
owns  and  is  responsible  for  the  oper- 
ation of  a  vesseL 

(q)  "Outer  Continentel  Shelf" 
means  all  submerged  lands  lying  sea- 
ward and  outside  of  the  area  of  lands 
beneath  navigable  waters  (as  the  term 
"lands  t>eneath  navigable  waters"  is 
defined  in  section  1301  of  the  Sub- 


H0«A1  MfOISTHI.  VOCi,  44.  IMX  SS^n««AV.  MA«CN  M.   I«7« 


.o^. 


FEOCtAl  tEOISTH,  VOL  44,  NO.  55— TUESDAY,  MAICH  20,  1979 


UMI 


16926 

merged  Lands  Act  (43  U.S.C.  1301)). 
and  of  which  the  sutwoil  and  seabed 
appertain  to  the  United  States  and  are 
subject  to  Its  Jurisdiction  and  control, 
(r)  "Owner"  or  "vessel  owner"  means 
any  person  holding  legal  or  equitable 
title  to  a  vessel.  In  a  case  where  a  Cer- 
tificate of  Registry  or  equivalent  docu- 
ment has  been  Issued,  the  owner  shall 
be  deemed  to  be  the  person  or  persons 
whose  name  or  names  appear  thereon 
as  owner;  and  provided,  however.  That 
where  a  Certificate  of  Registry  has 
been  Issued  in  the  name  of  the  Presi- 
dent or  Secretary  of  an  incorporated 
company  pursuant  to  46  U.S.C.  15. 
such  Incorporated  company  will  be 
deemed  to  be  the  owner;  proinded,  fur- 
ther. That  this  definition  does  not  in.- 
clude  a  person  who.  without  partici- 
pating in  the  management  or  oper- 
ation of  a  vessel,  holds  Indicia  of  own- 
ership primarily  to  protect  a  security 
interest  in  that  vessel. 

(s)  "Person"  includes,  but  Is  not  lim- 
ited to.  an  Individual,  a  governmental 
entity,  a  firm,  a  corporation,  an  associ- 
ation, a  partnership,  a  Joint-stock  com- 
pany, a  Joint  venture,  a  consortium,  a 
business  trust,  or  an  unincorporated 
organization. 

(t)  "Public  vessel"  means  a  veasel, 
not  engaged  in  conwnerce,  the  opera- 
tor of  which  Is  the  Government  of  the 
United  States  or  a  State  or  political 
subdivision  thereof,  or  the  government 
of  a  foreign  entity. 

(u)  "Remove."  "removing."  or  "re- 
moval" means  (1)  the  physical  removal 
of  oil  from  the  water  and  shorelines; 
(2)  the  taking  of  such  other  actions  as 
may  be  necessary  to  prevent,  minimize 
or  mitigate  damage  to  the  public 
health  or  welfare  (including,  but  not 
limited  to.  fish,  shellfish,  wildlife  and 
public  or  private  property,  shorelines 
and  beaches),  resulting  from  a  dis- 
charge or  substantial  threat  of  a  dis- 
charge of  oil;  (3)  the  restoration  or  re- 
placement of  natural  resources  dam- 
aged or  destroyed  as  the  result  of  a 
discharge  of  oil  in  violation  of  section 
311(b)  of  the  Federal  Water  Pollution 
Control  Act;  (4)  reasonable  measures 
taken,  after  an  Incident  has  occurred, 
to  prevent,  minimize,  or  mitigate  oil 
pollution  from  such  Incident;  and  (5) 
measures  of  a  similar  or  related  nature 
under  section  5  of  the  Intervention  on 
the  High  Seas  Act  (33  U.S.C.  1474). 

(V)  "Submerged  lands  seaward  from 
the  coastline  of  a  State"  means  the 
area  of  "lands  beneath  navigable 
waters"  as  described  in  section  2(a)  of 
the  Submerged  Lands  Act  (43  U.S.C. 
1301(a)(2)).  Generally,  that  area  can 
be  described  as  all  lands  permanently 
or  periodically  covered  by  tidal  waters 
up  to  but  not  above  the  line  of  mean 
high  tide  and  seaward  to  a  line  three 
geographical  miles  distant  from  the 
coastline  of  a  State,  and  to  the  bound- 
ary line  of  each  such  State  where  in 
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any  case  such  boundary  extends  sea- 
ward (or  Into  the  Gulf  of  Mexico) 
beyond  three  geographical  miles. 

(w)  "Underwriter"  means  an  Insurer, 
a  sxirety  company,  a  guarantor,  or  any 
other  person,  other  than  the  operator, 
who  provides  evidence  of  financial  re- 
sponsibility for  an  operator. 

(X)  "United  States"  or  "SUte" 
means  any  place  under  the  Jurisdic- 
tion of  the  United  States.  Including, 
but  not  limited  to.  the  SUtes.  the  Dis- 
trict of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Canal  Zone, 
Guam.  American  Samoa,  the  United 
States  Virgin  Islands,  the  Trust  Terri- 
tory of  the  Pacific  Islands  and  the 
Commonwealth  of  the  Northern  Mari- 
ana Islands. 

(y)  "Vessel"  means  every  description 
and  size  of  watercraft  or  other  artifi- 
cial contrivance,  other  than  a  public 
vessel,  which  is  operating  In  the 
waters  above  the  Outer  Continental 
Shelf  or  in  the  waters  above  sub- 
merged lands  seaward  from  the  coast- 
line of  a  State,  and  which  Is  engaged 
In  any  segment  of  the  transportation 
of  Outer  Continental  Shelf-produced 
oil  from  an  offshore  facility.  Including 
carrying,  lightering,  transshipping,  or 
storing  such  oil. 

S  S44.3    General. 

(a)  The  regulations  in  this  Part  set 
forth  the  procedures  whereby  an 
owner  and  operator  of  a  vessel  subject 
to  these  regulations  can  demonstrate 
that  each  is  financially  able  to  meet  li- 
ability for  removal  costs  and  damages 
in  the  amount  of  $300  per  gross  ton  of 
such  vessel,  or  $250,000.  whichever  is 
greater.  That  amount  represents  the 
maximum  amount  of  liability  under 
section  304  of  the  Act  in  a  case  » here 
the  owner  and  operator  of  a  particular 
vessel  are  entitled  to  limit  their  liabili- 
ty. Owners  and  operators  are  Jointly, 
severally  and  strictly  liable. 

(b)  Upon  the  satisfactory  demonstra- 
tion of  financial  responsibility  In  ac- 
cordance with  the  regulations  of  this 
Part,  the  Commission  shall  Issue  Certi- 
ficates which  are  to  be  carried  aboard 
the  vessels  named  on  such  Certifi- 
cates. The  carriage  of  a  valid  Certifi- 
cate win  Indicate  to  the  United  States 
Coast  Guard  that  the  vessel  named 
thereon  Is  In  compliance  with  the  fi- 
nancial responsibility  provisions  of  the 
Act.  Failure  to  carry  a  valid  Certificate 
subjects  a  vessel  to  enforcement  action 
by  the  Coast  Guard  and  also  subjects 
the  vessel  owner  and  operator  to  pen- 
alty procedures  by  the  Commission. 

(c)  Where  a  vessel  is  operated  by  its 
owner,  or  the  owner  is  responsible  for 
Its  operation,  the  owner  shall  t)e  con- 
sidered to  be  the  operator  and  shall 
file  the  application  for  a  Certificate. 
In  all  other  cases,  the  vessel  operator 
shall  file  the  application. 


(d)  The  operator  of  each  vessel  sub- 
ject to  the  regulations  in  this  Part 
shall  submit  as  soon  as  possible  to  the 
Commission  a  properly  completed  Ap- 
plication Form  FMC-192.  acceptable 
evidence  of  financial  responsibility 
and  application  and  certification  fees. 
Otherwise,  such  vessel  operator  shall 
not  permit  such  vessel  to  have  on 
board,  for  any  purpose,  oil  that  has 
been  produced  by  an  offshore  facility, 
unless  that  oil  has  previously  been 
brought  ashore  at  a  United  States  or 
foreign  location. 

(e)  The  gross  tonnage  of  a  vessel 
subject  to  these  regulations  shall  be 
presumed  to  be  that  Indicated  in  the 
vessel's  Certificate  of  Registry,  or,  in 
the  absence  thereof,  other  marine  doc- 
uments acceptable  to  the  Commission. 
If  a  vessel  has  more  than  one  gross 
tonnage,  the  higher  tonnage  shall 
apply. 

§  S44.4    Where  to  apply  and  obuin  formit. 

(a)  Applications  for  Certificates 
(Form  FMC-192).  together  with  fees 
and  evidence  of  financial  responsibili- 
ty, shall  be  filed  with  the  Commission 
at  the  following  address: 

Office  of  Water  Pollution  Responsi- 
bility. Federal  Maritime  Commis- 
sion. Washington.  D.C.  20573. 

(b)  Regulations  concerning  applica 
tlon  forms  are  set  forth  In  H  644.5  and 
544.6.  Regulations  concerning  fees  are 
set  forth  In  $544.12.  and  regulations 
concerning  evidence  of  financial  re- 
sponsibility are  set  forth  In  §544.8. 
Forms  may  be  obtained  from  the  Cora- 
missions  Office  in  Washington,  D.C. 
and  from  the  Commission  District  Of- 
fices at  New  York.  New  York;  New  Or 
leans.  Louisiana;  Miami.  Florida;  San 
Francisco.  California;  Chicago.  Illinois: 
Savannah,  Georgia;  San  Pedro.  Cali- 
fornia and  Hato  Rey,  Puerto  Rico.  All 
requests  for  assistance.  Including  tele- 
phone inquires,  in  completing  applica- 
tions should  be  directed  to  the  Com- 
mission s  Office  of  Water  Pollution 
Responsibility  in  Washington.  D.C. 

5.S41..5    Tinie  to  apply. 

A  completed  application,  fees  and 
evidence  of  financial  responsibility 
shall  be  filed  as  soon  as  possible  before 
March  17.  1979.  After  that  date,  filings 
shall  be  made  at  least  21  days  prior  to 
the  date  the  Certificate  is  required. 
Applications  will  be  processed  in  the 
order  in  which  they  are  filed. 

it  .'>tl.6    Applications,  general  instrurtionH. 

(a)  All  applications  and  supporting 
doiicments  shall  be  in  English.  All 
monetary  terms  shall  be  in  United 
States  currency. 

(b)  Only  vessel  operators,  as  defined 
In  paragraph  (p)  of  section  544.2.  may 
apply  for  a  Certificate. 


(c)  The  application  shall  be  signed 
by  an  authorized  official  of  the  appli- 
cant, whose  title  shall  be  shown  on  the 
application.  A  written  statement  prov- 
ing authority  to  sign  shall  be  required 
where  the  signer  is  not  disclosed  on 
the  application  as  an  individual  (sole 
proprietor)  applicant,  a  partner  in  a 
partnership  applicant,  or  a  director  or 
officer  of  a  corporate  applicant. 

(d)  If,  prior  to  the  Issuance  of  a  Cer- 
tificate, the  applicant  becomes  aware 
of  a  change  in  any  of  the  facts  con- 
tained in  the  application  or  supporting 
documentation,  the  applicant  shall 
notify  the  Commission  in  writing, 
within  five  (5)  days. 

§  .544.7     Renewal  of  certificates. 

Applications  for  renewal  Certificates 
shall  be  made  In  writing  at  least  21 
days,  but  no  earlier  than  90  days,  prior 
to  the  expiration  dates  of  the  existing 
Certificates.  Each  application  shall  be 
accompalned  by  appropriate  recertlfi- 
catlon  (renews^)  fees,  shall  identify 
any  item  of  information  which  has 
changed  since  the  original  application 
was  filed,  and  shall  set  forth  the  cor- 
rect information  in  full. 

§  544.8    KHtablishing     financial     responsi- 
bility. 

(a)  Crcnero^— In  addition  to  filing 
Form  FMC-192  and  appropriate  fees, 
each  vessel  operator  subject  to  the 
regulations  In  this  Part  shall  demon- 
strate that  It  Is  able  to  satisfy  liability 
under  Title  III  of  the  Act,  in  an 
amount  not  less  than  $300  per  gross 
ton  or  $250,000.  whichever  Is  greater. 
The  evidence  of  financial  responsibili- 
ty required  by  these  regulations  shall 
cover  the  vessel  owners  as  well  as  the 
vessel  operators.  Jointly  and  severally. 
The  amount  of  evidence  of  financial 
responsibility  required  by  the  regula- 
tions in  this  Part  is  separate  from  and 
in  addition  to  the  amount,  if  any.  re- 
quired of  an  applicant  pursuant  to 
Parts  540.  542  and  543  of  this  title. 

(b)  Methods— An  applicant  shall  es- 
tablish evidence  of  financial  responsi- 
bility by  any  one  of.  or  by  any  accept- 
able combination  of,  the  following 
methods: 

•  Insurance: 

•  Surety  Bond; 

•  Self-Insurance; 

•  Guaranty. 

(1)  /nsurancc.— Insurance  may  be  es- 
tablished by  filing  with  the  Commis- 
sion an  Insurance  Form  FMC-193  ex- 
ecuted by  an  Insurer  which  is  accept- 
able to  the  Commission  for  purposes 
of  the  regulations  in  ths  Part; 

(2)  Surety  Bond.— An  applicant  may 
file  with  the  Commission  a  Surety 
Bond  Form  FMC-194,  executed  by  the 
applicant  and  by  a  surety  company 
which  Is  located  In  the  United  States 
and  which  is  acceptable  to  the  Com- 
mission for  purposes  of  the  regula- 
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tlons  in  this  Part.  To  be  acceptable, 
surety  companies  must,  at  a  minimum, 
be  certified  by  the  United  States  De- 
partment of  the  Treasury  with  respect 
to  the  issuance  of  Federal  bonds  in  the 
penal  sum  of  the  bonds  to  be  issued 
under  these  regulations; 

(3)  Self-Insurance.— A  vessel  opera- 
tor may  qualify  as  a  self-insurer  by 
maintaining,  in  the  United  States, 
working  capital  and  net  worth,  each  in 
the  amount  of  $300  per  gross  ton  of 
the  largest  vessel  to  be  self-insured  or 
$250,000,  whichever  Is  greater.  For  the 
purposes  of  this  subparagraph,  "work- 
ing capital"  is  defined  as  the  amount 
of  current  assets  located  in  the  United 
States,  less  all  current  liabilities;  and 
"net  worth"  is  defined  as  the  amount 
of  all  assets  located  in  the  United 
States,  less  all  liabilities.  The  amounts 
of  working  capital  and  net  worth  re- 
quired by  this  subparagraph  are  in  ad- 
dition to  the  amounts  of  working  capi- 
tal suid  net  worth,  if  any,  required  by 
Part  540  (Security  for  the  Protection 
of  the  Public),  Part  542  (Financial  Re- 
sponsibility for  Water  Pollution)  and 
Part  543  (OH  Pollution  Cleanup- 
Alaska  Pipeline)  of  this  title.  Mainte- 
nance of  the  required  working  capital 
and  net  worth  shall  be  demonstrated 
by  submitting  with  the  initial  applica- 
tion the  items  specified  in  subdivision 
(I)  of  this  subparagraph  for  the  appli- 
cant's last  fiscal  year  preceding  the 
date  of  application.  Thereafter,  for 
each  of  the  applicant's  fiscal  years, 
the  applicant/certificant  shall  submit 
the  items  specified  in  subdivisions  (i) 
and  (ii)  of  this  subparagraph  and  shall 
be  subject  to  the  provisions  of  subdivi- 
sions (III),  (iv),  (V)  and  (\i)  of  this  sub- 
paragraph: 

(I)  Initial  and  Annuxil  Submis- 
sions.—An  applicant/certificant  shall 
submit,  for  its  most  recent  fiscal  year, 
a  non-consolidated  balance  sheet  and 
related  statement  of  Income,  retained 
earnings  and  changes  In  financial  posi- 
tion for  the  year  then  ended  audited 
by  an  independent  Certified  Public  Ac- 
countant. Those  financial  statements 
shall  be  accompanied  by  an  additional 
statement  from  the  applicant's/certifi- 
cant's  Treasurer  (or  equivalent  offi- 
cial) certifying  to  both  the  amount  of 
current  assets  and  the  amount  of  total 
assets,  included  in  the  accompanying 
balance  sheet,  which  are  located  in  the 
United  States  and  acceptable  for  pur- 
poses of  this  Part,  e.g.,  not  pledged  for 
purposes  of  Part  540.  Part  542  or  Part 
543.  If  the  balance  sheet  and  related 
statement  of  income,  retained  earn- 
ings and  changes  in  financial  position 
cannot  be  submitted  in  non-consoli- 
dated form,  consolidated  statements 
may  be  submitted  if  accompanied  by 
supplemental  schedules  prepared  by 
the  applicant/certificant  and  audited 
by  an  independent  Certified  Public  Ac- , 
countant,  which  present  the  amoimt 
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by  which  (A)  the  applicant's/certifi- 
cant's  total  assets,  located  in  the 
United  States  and  acceptable  for  pur- 
poses of  this  Part,  exceed  its  total  li- 
abilities, ^d  (B)  the  applicant's/certi- 
ficant's  current  assets,  located  in  the 
United  States  and  acceptable  for  pur- 
poses of  this  Part,  exceed  Its  current 
liabilities.  Such  additional  statement 
audited  by  the  Certified  Public  Ac- 
coiuitant  must  specifically  name  the 
applicant/certificant,  must  indicate 
that  the  amounts  so  presented  relate 
only  to  the  applicant/certificant, 
apajl  from  any  other  entity,  and  must 
identify  the  consolidated  financial 
statement  to  which  it  applies; 

(II)  Semi-Annual  Submissions.— 
When  the  applicant's/certiflcant's 
demonstrated  net  worth  is  not  at  least 
ten  times  the  required  amount,  an  af- 
fidavit shall  t>e  filed  by  the  appli- 
cant's/certiflcant's corporate  Treasur- 
er (or  equivalent  official)  covering  the 
first  six  months  of  the  applicant's/cer- 
tiflcant's fiscal  year.  Such  affidavits 
shall  state  that  neither  the  working 
capital  nor  the  net  worth  have,  during 
the  first  six  months,  fallen  below  the 
required  amounts; 

(III)  Additional  Submissions.— If  an 
applicant's/certiflcant's  annual  and 
semi-annual  submissions  of  financial 
data  under  Parts  540,  542  or  543  dem- 
onstrate amounts  large  enough  to 
meet  the  requirements  of  this  Part  as 
well,  separate  annual  and  semi-annual 
submissions  for  purposes  of  this  Part 
shall  not  be  necessary.  Additional  fl- 
rumcial  information,  however,  shall  be 
submitted  upon  request  of  the  Com- 
mission. All  applicants/certiflcants 
who  choose  self-Insurance  shall  notify 
the  Commission  within  five  days  of 
the  date  such  persons  know,  or  have 
reason  to  believe,  that  the  amounts  of 
working  capital  or  net  worth  have 
fallen  below  the  amounts  required  by 
this  subparagraph; 

(Iv)  Time  for  Submissions.— All  re- 
quired aimual  financial  statements 
shall  be  received  by  the  Commission 
within  three  calendar  months  after 
the  close  of  the  applicant's/certifl- 
cant's fiscal  year,  and  all  six-month  af- 
fidavits within  one  calendar  month 
after  close  of  the  applicable  six-month 
period.  Upon  written  request,  the 
Commission  may  grant  a  reasonable 
extension  of  the  time  limits  for  filing 
financial  statements/affidavits,  pro- 
vided that  the  request  sets  forth  good 
and  sufficient  reason  to  Justify  the  re- 
quested extension  and  Is  received  15 
days  before  the  statements/affidavits 
are  due.  The  Commission  will  not  con- 
sider a  request  for  an  extension  of 
more  than  45  days; 

(V)  Failure  to  Su&mif.— Failure  to 
timely  file  any  statement,  data,  or  affi- 
davit required  by  this  subparagraph 
(3)  shall  cause  the  revocation  of  the 
Certificate; 
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(vi)  Waivers  of  Submiasioru.— For 
good  cause  shown  In  writing  by  the  ap- 
pUcant/certlficant.  the  Commission 
may  waive  the  working  capital  require- 
ment In  cases  where  the  applicant/cer- 
tificant  is  an  economically  regulated 
public  utility,  a  municipal  or  higher- 
level  governmental  entity,  or  an  entity 
which  operates  solely  as  a  charitable, 
non-profitmaking  organization.  The 
Commission  will  consider  good  cause 
to  have  been  shown  In  those  cases 
when  the  applicant/certificant  demon- 
strates in  writing  that  the  grant  of 
such  waiver  would  benefit  at  least  a 
local  public  interest  without  resulting 
in  undue  risk  to  the  environment  and 
without  resulting  in  undue  risk  that 
the  applicant's/certlficant's  limits  of 
liability  could  not  be  met.  In  addition, 
for  good  cause  shown  in  writing  by  an 
applicant/certificant.  the  Commission 
may  waive  the  working  capital  require- 
ment in  any  case  where  It  can  be  dem- 
onstrated that  working  capital  is  not  a 
significant  factor  in  the  applicant's/ 
certificant's  financial  condition.  An 
applicant's/certlficant's  net  worth  in 
relation  to  the  amount  of  its  exposure 
under  the  Act.  as  well  as  a  history  of 
stable  operations  will  be  major  ele- 
ments In  such  demonstration; 

(4)  Guaranty.— A  vessel  operator 
may  file  with  the  Commission  a  Guar- 
anty Form  PMC- 195  executed  by  a 
guarantor  acceptable  to  the  Commis- 
sion for  purposes  of  the  regulations  in 
this  Part.  A  guarantor  shall  be  subject 
to  and  must  fully  comply  with  all  of 
the  self-insurance  provisions  of  sub- 
paragraph (3)  of  this  paragraph  (b).  In 
addition,  the  amounts  of  working  capi- 
tal and  net  worth  required  to  be  dem- 
onstrated by  an  acceptable  guarantor 
shall  be  no  less  than  the  aggregate 
amounts  unden^Titten  as  a  guarantor 
and  self-insurer  pursuant  to  these  reg- 
ulations and  the  regulations  of  Part 
540.  Part  542  and  543  of  this  title; 

(5)  Other  Methods.— An  applicant 
may  not  choose  any  other  method  of 
demonstrating  financial  responsibility, 
nor  any  modifications  of  any  of  the 
foregoing  methods: 

(c)  Forms— General— The  Commis- 
sions Application  Form  FMC-192.  In- 
surance Form  FMC-193.  Surety  Bond 
Form  FMC— 194  and  Guaranty  Form 
FMC-195,  as  appended  to  this  Part, 
are  hereby  incorporated  into  this  Part. 
If  more  than  one  guarantor  Joins  in 
executing  a  guaranty  form,  such 
action  shall  constitute  joint  and  sever- 
al liability  on  the  part  of  such  joint 
guarantors.  Each  form  submitted  to 
the  Commis.sion  pursuant  to  these  reg- 
ulations shall  set  forth  in  full  the  cor- 
rect name  of  the  vessel  operator  to 
whom  Certificates  are  to  be  issued. 

(d)  Direct  Action.— Forms  FMC-193 
through  FMC— 195  shall  permit  a 
claimant  to  commence  an  action  for 
removal  cost  and  damage  claims  au- 
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thorized  by  section  303  of  the  Act  di- 
rectly against  the  underwriter.  Such 
forms  shall  also  provide  that  in  the 
event  such  action  is  brought  directly 
against  the  underwriter  such  under- 
writer shall  be  entitled  to  invoke  only 
those  rights  and  defenses  permitted  by 
section  305(c)  of  the  Act. 

(e)  Public  Access  to  Dafa.— Financial 
data  filed  by  applicants,  certificants. 
and  underwriters  shall  be  public  Infor- 
mation to  the  extent  required  by  the 
Freedom  of  Information  Act  and  per- 
mitted by  the  Privacy  Act. 

9  544.9    Issuance  of  certificate*. 

(a)  After  acceptable  evidence  of  fi- 
nancial responsibility  has  been  pro- 
vided and  appropriate  fees  have  been 
paid,  a  separate  Certificate  for  each 
vessel  listed  on  completed  applications 
shall  be  issued  by  the  Commission. 
Such  Certificates  will  be  issued  only  to 
vessel  operators,  as  defined  in  para- 
graph (p)  of  section  544.2  and  shall  be 
effective  for  not  more  than  three 
years  from  the  date  of  Issue. 

(b)  The  original  Certificate  shall  be 
carried  on  the  vessel  named  on  the 
Certificate.  However,  a  legible  copy 
(certified  as  accurate  by  a  notary 
public  or  other  person  authorized  to 
take  oaths)  may  be  carried  In  lieu  of 
the  original  Certificate  if  the  vessel  Is 
an  unmanned  barge  which  (1)  does  not 
require  a  Certificate  of  Inspection 
from  the  United  States  Coast  Guard, 
(2)  is  owned  and  operated  by  United 
States  entities  and  (3)  does  not  have  a 
facility  which  the  vessel  operator  be- 
lieves would  offer  suitable  protection 
for  the  original  Certificate  issued  by 
the  Commission.  If  a  copy  is  carried 
atK>ard  such  barge,  the  original  shall 
be  retained  at  a  location  in  the  United 
States  and  shall  be  kept  readily  acces- 
sible for  inspection  by  U.S.  Govern- 
ment officials.  « 

(c)  Erasures  or  other  alterations  on  a 
Certificate  or  copy  is  prohibited  (even 
if  made  by  government  authorities) 
and  automatically  voids  such  Certifi- 
cate or  copy. 

(d)  If  at  any  time  after  a  Certificate 
has  been  issued  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or  sup- 
porting documentation,  the  Certifi- 
cant shall  notify  the  Commission  In 
writing  within  ten  (10)  days  of  becom- 
ing aware  of  the  change. 

(e)  If  for  any  reason,  including  a  ves- 
sel's demise  or  transfer  to  a  new  opera- 
tor, a  certificant  ceases  to  be  the  ves- 
sel's operator,  as  defined  in  paragraph 
(p)  of  §544.2,  the  certificant  shall, 
within  thirty  (30)  days,  complete  the 
reverse  side  of  that  vessel's  original 
Certificate  and  return  it  to  the  Com- 
mission. Such  Certificate  and  any  copy 
thereof  is  automatically  void  (whether 
or  not  returned  to  the  Commission), 
and  Its  use  is  prohibited.  Where  such 


voided  Certificate  cannot  be  returned 
because  it  has  been  lost  or  destroyed, 
the  certificant  shall,  as  soon  as  possi- 
ble, submit  the  following  Information 
to  the  Commission  in  writing: 

(1)  The  number  of  the  Certificate 
and  the  name  of  the  vessel: 

(2)  The  date  and  reason  why  the  cer- 
tificant ceased  to  be  the  operator  of 
the  vessel: 

(3)  The  location  of  the  vessel  on  the 
date  the  certificant  ceased  to  be  the 
operator; 

(4)  The  name  and  mailing  address  of 
the  person  to  whom  the  vessel  was  re- 
turned, sold  or  transferred;  and 

(5)  The  reason  why  the  Certificate 
cannot  be  returned. 

S  544.10    Operator's  responsibility  for  iden- 
tification. 

Except  in  the  case  of  unmanned 
barges,  operators  who  are  not  also  the 
owners  of  certificated  vessels  shall 
carry  on  board  such  vessels  the  origi- 
nal or  legible  copy  of  the  demise 
charter-party  or  any  other  written 
document  which  demonstrates  that 
such  operators  are,  in  fact,  the  opera- 
tors designated  on  the  Certificates. 
Such  documents  shall  be  presented  for 
examination  to  U.S.  Government  offi- 
cials upon  request. 

{544.11     Denial   or   revocation   of  certifi- 
cates. 

(a)  A  certificate  shall  be  denied  or 
revoked  for  any  of  the  following  rea- 
sons: 

(1)  Making  any  willfully  false  state- 
ment to  the  Commission  In  connection 
with  an  application  for  an  Initial  Cer- 
tificate or  a  request  for  a  renewal  Cer- 
tificate of  the  retention  of  an  existing 
Certificate: 

(2)  Failure  of  an  applicant  or  certifi- 
cant to  establish  or  maintain  accept- 
able evidence  of  financial  responsibili- 
ty as  required  by  the  regulations  in 
this  Part: 

(3)  Failure  to  comply  with  or  re- 
spond to  lawful  inquires,  regulations, 
or  orders  of  the  Commission  pertain- 
ing to  activities  subject  to  this  Part; 

(4)  Failure  to  timely  file  the  state- 
ments or  affidavits  required  by  subdi- 
visions (i).  (11).  or  (ill)  of  subparagraph 
(3)  of  paragraph  (b)  of  §  544.8  of  these 
regulations:  or 

(5)  Cancellation  or  termination  of 
any  insurance  form,  surety  bond  or 
guaranty  issued  by  an  underwriter 
pursuant  to  these  regulations,  unless 
acceptable  substitute  evidence  of  fi- 
nancial responsibility  has  been  submit- 
ted to  the  Commission. 

(b)  Denial  or  revocation  of  a  Certifi- 
cate shall  be  Immediate  and  without 
prior  notice  In  a  case  where  the  appli- 
cant or  certificant  (1)  is  no  longer  the 
operator  of  the  vessel  In  question.  (2) 
fails  to  furnish  acceptable  evidence  of 
financial  responsibility  In  support  of 


an  application,  (3)  permits  the  cancel- 
lation or  termination  of  the  insurance 
form,  surety  bond  or  guaranty  upon 
which  the  continued  validity  of  the 
Certificate  was  based,  or  where  (4)  the 
Certificate  no  longer  reflects  current 
information,  as  would  occur  in  the 
case  of  a  name  change  or  other 
change.  In  any  other  case,  prior  to  the 
denial  or  revocation  of  a  Certificate, 
the  Commission  shall  advise  the  appli- 
cant or  certificant.  In  writing,  of  its  in- 
tention to  deny  or  revoke  the  Certifi- 
cate, and  shall  state  the  reason  there- 
for. 

(c)  If  the  reason  for  an  Intended  rev- 
ocation is  failure  to  file  the  required 
financial  statements  or  affidavits,  the 
revocation  shall  be  effective  ten  (10) 
days  after  the  date  of  the  notice  of  in- 
tention to  revoke,  unless  the  certifi- 
cant shall,  prior  to  revocation,  demon- 
strate that  the  required  statements 
were  timely  filed. 

(d)  If  the  intended  denial  or  revoca- 
tion is  based  upon  one  of  the  reasons 
In  §  544.11(a)(1)  or  (3),  the  appUcant  or 
certificant  may  request,  in  writing,  a 
hearing  to  show  that  the  applicant  or 
certificant  Is  In  compliance  with  the 
provisions  of  the  regulations  in  this 
Part,  and.  If  such  request  Is  received 
within  30  days  after  the  date  of  the 
notification  of  Intention  to  deny  or 
revoke,  such  hearings  shall  be  granted 
by  the  Commission.  Hearings  pursuant 
to  these  regulations  shall  be  conduct- 
ed in  accordance  with  the  Commission' 
Rules  of  Practice  and  Procedure  (46 
CFR  Part  502). 

S  544.12    Fees. 

(a)  This  section  establishes  the  ap- 
plication fee  which  shall  t>e  imposed 
by  the  Commission  for  processing  Ap- 
plication Form  FMC-192  and  also  es- 
tablishes the  certification  fee  which 
shall  t>e  imposed  for  the  Issuance  or 
renewal  of  Certificates. 

(b)  No  Certificate  shall  be  Issued 
unless  the  application  and/or  certifi- 
cation fees  set  forth  In  paragraphs  (d) 
and  (e)  of  this  section  have  been  paid. 

(c)  Fees  shall  be  paid  by  check,  draft 
or  postal  money  order  in  United  States 
currency,  and  be  made  payable  to  the 
Federal  Maritime  Commission. 

(d)  Each  applicant  who  submits  Ap- 
plication Form  FMC-192  for  the  first 
time  shall  pay  an  initial,  non-refunda- 
ble application  fee  of  $100.  Applica- 
tions for  additional  Certificates,  or  to 
amend  or  renew  existing  Certificates, 
shall  not  require  new  application  fees. 
However,  once  an  Application  Form 
FMC-192  Is  withdrawn  or  denied  for 
any  reason,  and  the  same  applicant, 
holding  no  valid  Certificates,  wishes  to 
reapply  for  a  Certificate  (covering  the 
same  or  new  vessel),  a  new  application 
form  and  application  fee  of  $100  shall 
be  required. 
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(e)  Applicants  shall  pay  a  $20  fee  for 
each  Certificate  Issued.  Applicants 
shall  submit  such  certification  fee  for 
each  vessel  listed  In,  or  later  added  to, 
an  application.  The  ^20  certification 
fee  shall  be  required  to  renew  or  to  re- 
issue a  Certificate  for  any  reason.  In- 
cluding, but  not  limited  to,  a  name 
change  or  a  lost  Certificate. 

(f )  Certification  fees  shall  be  refund- 
ed, upon  receipt  of  a  written  request. 
If  the  application  is  withdrawn  or 
denied  prior  to  Issuance  of  the  Certifi- 
cates. Over-payments  in  the  applica- 
tion fees  and /or  the  certification  fees 
will  be  refunded  on  request  only  If  the 
refund  is  $10  or  more.  However,  any 
overpajmients  not  refunded  will  be 
credited,  for  a  period  of  three  years 
from  the  date  of  receipt  of  the  monies 
by  the  Commission,  for  the  applicant's 
possible  future  use  In  connection  with 
the  regulations  In  this  Part. 

§  544.13    Enforcement 

(a)  Any  operator  of  a  vessel  subject 
to  the  regulations  In  this  Part  who 
falls  to  comply  with  such  regulations 
shall  be  subject  to  a  civil  penalty  of 
not  more  than  $10,000  for  each  such 
failure  to  comply,  in  accordance  with 
section  312(a)  of  the  Act.  Such  penal- 
ties may  be  assessed  and  compromised 
by  the  Federal  Maritime  Commission 
pursuant  to  the  provisions  of  section 
312(a)  of  the  Act.  No  penalty  shall  be 
assessed  until  notice  and  an  opportuni- 
ty for  hearing  on  the  alleged  violation 
have  been  given. 

(b)  The  Secretary  of  the  Depart- 
ment In  which  the  Coast  Guard  is  op- 
erating may  ( 1 )  deny  entry  to  any  port 
or  place  in  the  United  States  or  the 
navigable  waters  of  the  United  States 
and  (2)  detain  at  the  port  or  place  In 
the  United  States  from  which  it  is 
about  to  depart  for  any  other  port  or 
place  in  the  United  States,  any  vessel 
subject  to  the  regulations  In  this  Part, 
which,  upon  request,  does  not  produce 
a  valid  Certificate. 

§  544.14    Service  of  process. 

When  executing  the  forms  required 
by  the  regulations  in  this  Part,  each 
applicant  and  underwriter  shall  desig- 
nate thereon  a  person  in  the  United 
States  as  its  agent  for  service  of  proc- 
ess for  the  purposes  of  Title  III  of  the 
Act  and  of  the  regulations  In  this  Part. 
Each  designation  shall  be  acknowl- 
edged in  writing  by  the  designee 
unless  the  desingee,  pursuant  to  these 
regulations,  has  already  furnished  the 
Commission  with  a  master  concur- 
rence showing  that  It  has  agreed  In  ad- 
vance to  act  as  the  United  States 
agent  for  service  of  process  for  the  ap- 
plicant or  underwriter  in  question. 
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Federal  MARmiiE  CouMissioii, 
Washington.  D.C.  20573 

[Form  FMC-192] 

APPLICATION  POH  CERTinCATK  OP  PINANCIAL 
RESPONSIBILITT  (OCTTR  CONTINENTAL  SKELP) 

Instructions:  Please  type  or  print  clearly 
and  submit  this  application  to  the  Office  of 
Water  Pollution  Responsibility.  Federal 
Maritime  Conmiission,  Washington.  D.C. 
20573.  The  application  is  in  four  parts:  Part 
I— General;  Part  II— Evidence  of  Financial 
Responsibility;  Part  III— Declaration;  and 
Part  rV— Concurrence  of  Agent.  Applicants 
must  answer  Item  4  and  all  other  applicable 
questions.  If  a  question  does  not  apply, 
answer  "not  applicable."  Incomplete  appli- 
cations will  be  returned.  If  additional  space 
is  required,  supplemental  sheets  may  be  at- 
tached. 

[THIS  SPACE  FOR  USE  BY  PMC  ONLY] 

GeneraHPartl  of  4  Parts) 

1.  (a)  Legal  name  of  applicant  (name  of  le- 
gally responsible  operator  of  all  vessels 
listed  in  Part  II): 

(b)  English  equivalent  of  legal  name  if 
custonmrily  written  in  langua^  other  than 
English: 

(c)  Trade  name,  if  any: 

2.  (a)  Is  this  the  first  time  the  above- 
named  applicant  is  applying  for  a  Certifi- 
cate of  Financial  Responsibility  (Outer  Con- 
tinental Shelf)?  (Note.— This  question  does 
not  refer  to  any  other  tyi)e  of  Certificate.) 

(    lYes. 

[    ]  No.  If  "No,"  complete  item  "b"  below. 

(b)  What  FMC  control  number  was  as- 
signed to  the  first  Application  Form  FMC- 
192? 

3.  (a)  State  applicant's  legal  form  of  orga- 
nization, i.e..  whether  operating  as  an  indi- 
vidual, corporation,  partnership,  associ- 
ation. Joint  stock  company,  business  trust  or 
other  organized  group  of  persons  (whether 
incorporated  or  not),  or  as  a  receiver,  trust- 
ee, or  other  liquidating  agent,  and  briefly 
describe  current  business  activities  and 
length  of  time  engaged  therein: 

(b)  If  a  corporation,  association,  or  other 
organization,  please  indicate: 

Name  of  state  or  foreign  country  in  which 
incorporated  or  organized: 
Date  of  incorporation  or  organization: 

(c)  If  a  partnership,  give  name  and  ad- 
dress of  each  partner: 

4.  Name  and  address  of  applicant's  United 
States  agent  or  other  person  authorized  by 
applicant  to  accept  legal  service  in  the 
United  SUtes  (see  PART  IV): 

Evidence  of  Financial  Respontibility  (.Part 
II  of  4  Parts) 

5.  Please  list  each  vessel  for  which  a  Cer- 
tificate is  desired.  Vessels  for  which  the  op- 
erator named  in  item  1(a)  is  not  responsible 
and  should  not  be  listed  in  this  form.  In 
column  (f)  indicate  the  number  "1"  if  the 
operator  is  also  the  registered  owner.  Indi- 
cate "2"  in  column  (f)  if  the  operator  is  not 
the  registered  owner. 

(a)  Name  of  Vessel. 

(b)  Type  of  VesseL 

(c)  Country  of  registry. 

(d)  Registration  number. 

(e)  Gross  tons. 

(f)  "1"  or  ■2". 

(g)  If  appUcant  indicated  "2"  for  any 
vessel  listed  above  in  column  5(f),  please  in- 
dicate: 

Name  of  vesseL 


PIDRAL  RMISTIR,  VOC  44.  NO.  S>-TUiSOAY,  MAICH  M,  1«7« 
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Owner. 

Owner's  mailing  addreas. 

6.  Items  7  through  10  are  optional  meth- 
ods of  esUbllshing  financial  responsibility. 
Check  the  appropriate  boxCes)  below  and 
answer  only  the  item(s)  which  are  applica- 
ble to  this  application: 

(    )  Insurance  (Answer  Item  TV, 
I    1  Surety  Bond  (Answer  Item  8); 
[    1  Guaranty  (Answer  Item  9); 
I     ]  Self-Insurer  (Answer  Item  10). 

7.  Name  and  address  of  applicant's  Insurer 
(evidence  of  Insurance  acceptable  to  the 
Federal  Maritime  Commission  must  be  filed 
on  Insurance  Form  FMC-193  before  a  Cer- 
tificate will  be  issued): 

8.  (a)  Total  amount  of  surety  bond. 
(Surety  Bond  Form  FMC-IM  must  be  filed 
with  and  acceptable  to  the  Commission 
before  a  Certificate  will  be  Issued.): 

(b>  Name  and  address  of  applicant's 
surety: 

9.  (a)  Name  and  address  of  applicant's 
guarantor  (Guaranty  Form  PMC- 195  and 
all  required  financial  data  must  be  filed 
before  a  Certificate  will  be  Issued.): 

(b)  Guarantor's  fiscal  year 

(Month) (Day) to 

(Month) (Day) . 

10.  If  applicant  Intends  to  qualify  as  a 
self-insurer,  attach  all  required  financial 
dau  and  Indicate  fiscal  year: 
(Month) (Day) to 


(Month)- 


-(Day)- 


Declaraiion  (Part  III  of  4  Parts) 

11.  Applicant's  mailing  address  (street, 
number,  post  office  box.  city,  state  or  coun- 
try, and  ZIP  code  If  in  the  United  States): 

12.  Telex  Number  and  answerback: 

13.  Type  or  print  in  this  space  the  name 
and  title  of  the  official  who  is  signing  this 
application: 

14.  Area  code  and  telephone  number 

I  declare  that  I  have  examined  this  appli- 
cation, including  any  accompanying  sched- 
ules and  statements,  and.  to  the  best  of  my 
knowledge  and  belief,  it  is  true,  correct,  and 
complete.  Furthermore,  it  Is  agreed  that  the 
applicant  named  in  Item  1(a)  of  Part  I  above 
is  the  responsible  operator  of  all  vessels  now 
listed  in  or  later  added  to  this  application.  I 
also  agree  that  in  the  event  the  agent  desig- 
nated in  item  4  of  Part  I  above,  or  his  re- 
placement as  may  be  appointed  later  «ith 
the  approval  of  the  Federal  Maritime  Com- 
mission, cannot  be  served  due  to  death,  dis- 
ability, or  unavailability,  the  Secretarj'.  Fed- 
eral Maritime  Commission,  shall  be  deemed 
to  be  the  agent  for  service  of  process.  I  have 
signed  this  application  in  my  above-indicat- 
ed capacity  as  an  authorized  official  of  the 
applicant,  or.  If  acting  under  a  power  of  at- 
torney, pursuant  to  the  power  vested  In  me 
by  the  said  applicant  as  evidenced  by  the  at- 
tached document. 


Import  AifT 


Date: 


Signature  of  above  official: 


Note.— Please  be  sure  that  Parts  I.  II.  and 
III  have  been  completed  In  full  and  that 
Part  III  has  been  dated  and  signed.  Then 
proceed  to  Part  IV,  attached. 

The  statements  hereinabove  set  forth  are 
made  subject  to  penalties  prescribed  by  law 
for  any  person  who  knowingly  and  willfully 
makes    false    statements    on    any    matter 


(Part  544  ot  TlUe  46.  Code  of  Federal  Regu- 
lations). If  the  designated  agent  cannot  be 
served  due  to  death,  disability  or  unavailabi- 
lity, the  Secretary  of  the  Federal  Maritime 
Commission  shall  be  deemed  to  be  the  agent 
for  service  of  process. 

The  Insurer  consents  to  be  sued  directly 
In  respect  of  any  claim  authorized  under 
section  303  of  the  Act  against  any  of  the 
said  operators:  provided,  however,  that  in 
any  such  direct  action  iU  liability  per  vessel 
In  any  one  Incident  shall  not  exceed  $300 
per  gross  ton  of  such  vessel  or  $250,000, 
whichever  Is  greater.  The  Insurer  shall  be 
entitled  to  Invoke  only  the  righU  and  de- 
fenses permitted  by  Title  III  of  the  Act  to 
the  vessel  operator  and  the  defense  that  the 
incident  was  caused  by  the  willful  miscon- 
duct of  the  vessel  operator. 

The  Insurance  evidenced  by  this  undertak- 
ing shall  be  applicable  only  in  relation  to  in- 
cidents occurring  on  or  after  the  effective 
date  and  before  the  termination  date  of  this 
undertaking,  and  shall  be  applicable  only  to 
Incidents  giving  rise  to  claims  authorized 
under  section  303  of  the  Act  In  respect  to 
any  of  the  l)elow-listed  vessels. 

The  effective  date  of  this  undertaking 
shall,  for  each  vessel  listed  below,  be  the 
date  such  vessel  Is  named  in  or  added  to  the 
schedules  below.  For  each  such  vessel,  the 
termination  date  of  this  undertaking  shall 
be  30  days  after  the  date  of  receipt  of  writ- 
ten notice  by  the  Federal  Maritime  Commis- 
sion (FMC)  that  the  Insurer  has  elected  to 
terminate  the  Insurance  evidenced  by  this 
undertaking,  and  has  so  notified  the  vessel 
operator.  However,  for  any  vessel  carrying 
Outer  Continental  Shelf-produced  oil  as 
cargo  that  has  been  loaded  prior  to  the 
scheduled  date  of  termination,  such  termi- 
nation shall  not  take  effect  until  ( 1 )  comple- 
tion of  discharge  of  such  cargo,  or  (2)  until 
60  days  after  the  date  of  receipt  In  writing 
by  the  FMC  of  notice  that  the  Insurer  has 
elected  to  terminate  the  Insurance  evi- 
denced by  this  undertaking,  whichever  date 
is  earlier. 

Termination  of  this  undertaking  as  to  any 
vessel  shall  not  affect  the  liability  of  the  In- 
surer In  connection  with  an  Incident  occur- 
ring prior  to  the  date  such  termination  be- 
comes effective. 

If,  during  the  currency  of  this  undertak- 
ing, a  below-named  operator  requests  that 
an  additional  vessel  be  made  subject  to  this 
undertaking,  and  If  the  Insurer  accedes  to 
such  request  and  should  so  notify  the  FMC. 
then  such  vessel  shall  be  deemed  included  In 

'(Name'of'i'na'ure^^  the  schedules  below. 

(hereinafter    Insurer")  hereby  certifies  that         The   definitions   in   46   CFR   544.2  shall 
for  purposes  of  complying  with  the  provl-      apply  to  this  undertaking.  Effective  Date  of 
sions  of  section  305(aKl)  of  the  Outer  Con-      Coverage  for  VesseU  Originally  Named  on 
tinental  Shelf  Lands  Act  Amendments  of      this  Undertaking: 
1978  (hereinafter  -Act"),  each  of  the  vessel 

operators  specified  in  the  schedules  below  Is      

insured  by  it.  In  respect  to  each  of  the  ves-                             day/month/year 
sels  respectively  specified  therein,  against  li- 
ability for  removal  costs  and  damages  to      — 

which  such  vessel  operators  could  be  sub-  (Name  of  Insurer) 

Jected    under    Title    III    of    the    Act.    The 

amount  of  llabUlty  insured  herein  In  $300      

per    gross    ton    or    $250,000.    whichever    Is  (Mailing  Address) 

greater,  per  vessel,  in  any  one  incident. 


within  the  Jurisdiction  of  an  agency  of  the 
United  SUtes  (18  U.S.C.  1001). 

Concurrmce  of  AgenHPart  IV  of  4  Parts) 

Part  IV-A  must  be  completed  by  the 
person  designated  in  Item  4  of  Part  I  to 
serve  as  applicant's  United  SUtes  agent  for 
service  of  legal  process.  Part  IV-B  must  be 
completed  by  the  applicant.  After  Parts  IV- 
A  and  IV-B  are  completed.  Part  IV  should 
be  submitted  to  the  Commission  by  the  ap- 
plicant or  by  the  agent,  either  separately  or 
together  with  Parts  I.  II.  and  III.  (Part  IV 
need  not  be  completed  if  the  agent  designat- 
ed In  Item  4  of  Part  I  already  hks  submitted 
to  the  Comiplssion  an  acceptable  blanket 
Concurrence  of  Agent,  agreeing  to  serve  on 
behalf  of  certain  appllcanU  who  designate 
such  agent.  Part  IV  also  need  not  be  com- 
pleted if  the  applicant  Is  a  United  SUtes 
entity  and  has  appointed  Itself  as  agent  In 
Item  4  of  Part  I.) 

PartrV-A 

It  is  hereby  agreed  that  (Type  name  of 

United  SUtes  agent) 

shall  serve  as  the  herein  named  applicant's. 
United  States  agent  for  service  of  legal  proc- 
ess for  purposes  of  Part  544.  Title  46.  CFR. 
and  Title  III  of  the  Outer  Continental  Shelf 
Lands  Act  AmendmenU  of  1978.  This  desig- 
nation and  agreement  shall  cease  Immedi- 
ately In  the  event  that  said  applicant  desig- 
nates a  new  agent  acceptable  and  agreed  to 
by  the  Federal  Maritime  Commission. 

Date: 

Signature  of  person  signing  on  behi^f  of 
agent: 

Title: 


Business  address: 


Partrv-B 

TO  BE  COMPLETED  BY  APPUCANT 

Name  of  applicant  (from  Item  1(a)): 

Signature  of  person  signing  on  behalf  of 
applicant;  (person  signing  here  should  also 
sign  in  appropriate  place  on  Part  III) 

Date: 

Type  or  print  name  and  title: 

FEDERAL  MARITIME  COMMISSION 

Insurance  Form  FMC-193  No.  3  FuRNiSHn) 
AS  Evidence  op  Financial  Responsibiuty 
Under  Title  III  op  the  Outer  Continen- 
tal Shelp  Lands  Act  Amendments  op  1978 
(PL.  95-372) 


(Name  of  Agent) 
with  offices  located  at 


-.  is  hereby      By: 


designated  a&  the  Insurer's  agent  for  service 
of  process  for  the  purpoaes  of  Title  III  of 
the  Act  and  for  the  purpoaes  of  the  regula- 
tions of  the  Federal  ICarltime  Commission 


(Typed  Name  and  Title  of  Signer) 
Insurance  Form  FMC-193  No. 

SCHSDITLK  op  VESSELS  AHB  ASStntXD 

Operators 


OnMstfliM      Aamred  opetator 


Insurance  Form  FMC-193  No. 

ScHZDiTLX  OP  Vessels  and  Assured 
Operators  Abded  to  Above  Schedule 


VcMel  Oroas  tMM    Aamred  operator    Date  added 


Insurance  Form  FMC-193  No. 
Surety  Co.  Bond  No. 


FEDERAL  MARITIME  COMMISSION 

On.  Discharge  StTRrrr  Bond  Form  FMC- 
194  FuRjrisRED  AS  Evidence  op  Financial 

RXSPOMSIBILITT    UNDER    TITLE    III    OP   THE 

OuTBt    Contuiental    Shelp    Lands    Act 
AMZifDMKirTS  op  1978  (Pub.  L.  95-372) 

iCNOW  ALL  MEN  BY  THESE  PRESENTS. 

that  We (Name  of  Vessel 

Operator)     of     (City) 


(SUte  and  Country) 


(Signature  of  Official  Signing  on  Behalf  of 
Insurer) 


Principal  (hereinafter  called  Principal),  and 

(Name  of  Surety)  a  <»m- 

pany  (seated  and  existing  under  the  laws  of 

(State  and  Country)  and 

authorised  to  do  business  In  the  United 
States,  as  Surety  (hereinafter  called 
Surety),  are  held  and  firmly  bound  unto  the 
United  States  of  America  and  other  claim- 
anU  for  damages  and  removal  cost  liability 
under  Title  ni  of  the  Outer  C^ontinental 
Shelf  Lands  Act  Amendments  of  1978  (here- 
inafter "Act")  in  the  penal  sum  of  $ 

(Penal  Sum  May  Not  Be  Less  Than 
$250,000) 
for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  heirs,  ex- 
ecutors, administrators,  successors,  and  as- 
signs. Jointly  and  severally,  firmly  by  these 
presents. 

WHEREAS,  The  Principal  intends  to 
become  or  la  a  bolder  of  a  Certificate  of  Fi- 
nancial Responsibility  (Outer  Continental 
Shelf)  pursuant  to  the  provisions  of  Part 
544  of  Title  46.  Code  of  Federal  Regulations, 
and  has  elected  to  file  with  the  Federal 
Maritime  Commission  (FMC)  such  a  bond  as 
will  Insure  financial  responsibility  to  meet 
liability  for  removal  cosU  and  damages  in 
cannectlon  with  claims  authorized  by  sec- 
tion 303  of  the  Act,  and 

WHEREAS,  this  bond  Is  written  to  ensure 
compliance  by  the  Principal  with  the  re- 
qulremenu  of  section  305(aXl)  of  the  Act, 
and  shall  Inure  to  the  benefit  of  claimants 
under  TlUe  ni  of  the  Act. 

NOW.  THEREFORE,  the  condition  of 
this  obligation  Is  such  that  if  the  Principal 
shall  pay  or  cause  to  be  paid  to  claimants 
any  sum  or  sums  for  which  the  Principal 
may  be  held  legally  liable  under  Title  m  of 
the  Act.  then  this  obligation,  to  the  extent 
of  such  pajrment.  shall  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

The  llabUlty  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
pajrmenu  hereunder,  unless  and  until  such 
payment  or  paymenU  shall  amount  In  the 
aggregate  to  the  penalty  of  the  bond.  In  no 


event  shall  the  Suretjr's  obligation  hereun- 
der exceed  the  amount  of  said  penalty,  pro- 
vided that  the  Surety  furnishes  written 
notice  to  the  FMC  forthwith  of  all  claims 
filed.  Judgments  rendered,  and  payments 
made  by  said  Surety  under  this  boncL 

Any  claim  for  which  the  Principal  may  be 
liable  under  Title  HI  of  the  Act  may  be 
brought  against  the  Surety.  In  the  event  of 
such  direct  claim,  the  Surety  shall  be  enti- 
tled to  Invoke  cmly  (1)  the  rights  and  de- 
fenses permitted  by  Title  HI  of  the  Act  to 
the  Principal  (vessel  operator)  and  (2)  the 
defense  that  the  incident  giving  rise  to  the 
claim  was  caused  by  the  willful  misconduct 
of  the  PrlncipaL 

This  bond  Is  effective  the  day  of 

,  19—,  12:01  ajn.,  standard  time  at  the 

address  of  the  Surety  as  stated  herein  and 
shall  continue  In  force  until  terminated  as 
hereinafter  provided.  The  Principal  or  the 
Surety  may  at  any  time  terminate  this  bond 
by  written  notice  sent  by  certified  mail  to 
the  other  party  with  a  copy  (plainly  indicat- 
ing that  the  original  notice  was  sent  by  (xr- 
tifled  maU)  to  the  FMC  at  lU  office  In 
Washington.  D.C.,  such  termination  to 
become  effective  thirty  (30)  days  after 
actual  receipt  of  said  written  advice  by  the 
PMC;  provided,  hoivever,  that  with  respect 
to  any  of  the  Principal's  vessels  which  are 
carrying  Outer  Continental  Shelf-produced 
oil  as  cargo  that  has  been  loaded  prior  to 
the  time  such  termination  would  otherwise 
have  become  effective,  such  termination 
shall  not  become  effective  (1)  untU  comple- 
tion of  discharge  of  such  cargo,  or  (2)  untQ 
60  days  after  the  daU  of  receipt  by  the 
FMC  of  notice  of  termination  of  the  bond 
by  the  Principal  or  the  Surety  under  the 
conditions  set  forth  alXTve,  whichever  date  Is 
earlier.  The  Surety  shall  not  be  liable  here- 
under In  connection  with  an  Incident  occur- 
ring after  the  termination  of  this  bond  as 
herein  provided,  but  such  termination  shall 
not  affect  the  liability  of  the  Surety  in  con- 
nection with  an  incident  occurring  prior  to 
the  date  such  termination  becomes  effec- 
tive. 

The  Surety  designates 

(Name  of  Agent) with  of- 
fices at 

as  the  Surety's  agent  for  service  of  process 
for  the  punxises  of  Title  HI  of  the  Act  and 
for  the  purposes  of  the  regulations  of  the 
FMC  (Part  544  of  TlUe  46.  Code  of  Federal 
Regulations).  If  the  designated  agent 
cannot  be  served  due  to  death,  disability,  or 
unavailability,  the  Secretary  of  the  FMC 
shall  be  deemed  to  be  the  agent  for  service 
of  process. 

The  definitions  In  46  CFR  544.2  shall 
apply  to  this  bond. 

In  witness  whereof,  the  Principal  and 
Surety  have  executed  this  Instrument  on 
the day  of ,  19—. 

(Please  type  name  of  signer  under  each 
signature.  In  the  case  of  a  partnership,  each 
partner  must  sign.) 

PRINCIPAL 


(Individual  Principal  or  Partner) 


(Business  Address) 


(Business  Address) 


(Individual  Principal  or  Partner) 


(Individual  Principal  or  Partner) 


(Business 


Corporate  Principal 


Business  Address 


By    (Affix  Corporate  Seal) 


TlUe 


SURETY 


Corporate  Surety 


Business  Address 


By   (Affix  Corporate  Se&I) 


Tttte 

Surety  Co,  Bond  No. 

Form  FMC-194 

FEDERAL  MARITIME  COMMISSION 

QOARARTT  Form  FMC-196  ni  Raspscr  op  Li- 
abilitt  por  Discbams  op  On.  Under 
TiTLi  in  OP  THE  Outer  CoirmmnAL 
Shelp  Lands  Act  Amendments  op  1978 
(Pub.  L.  95-372) 

1.  WHEREAS 

(Name  of  Vessel  Operator) 


(hereinafter  referred  to  as  the  "Operator") 
is  the. Operator  of  the  VesseKs)  specified  in 
the  annexed  schedules  (hereinafter  "Vessel" 
or  "Vessels"),  and  whereas  the  Operator  de- 
sires to  esUblish  Its  financial  responsibility 
in  accordance  with  secUon  305(aXl)  of  the 
Outer  Continental  Shelf  Lands  Act  Amend- 
ments of  1978  (hereinafter  referred  to  as 
"the  Act"),  the  undersigned  Guarantor 
hereby  guarantees,  subject  to  the  provisions 
of  clause  4  hereof,  to  discharge  the  Opera- 
tor's legal  liability  for  damages  and  removal 
costs  under  Title  HI  of  the  Act,  in  the  event 
that  such  legal  liability  has  not  been  dis- 
charged by  the  Operator  within  21  days 
after  the  claimant  has  obtained  a  final  Judg- 
ment (after  appeal,  if  any)  against  the  Op- 
erator, in  accordance  with  Title  HI  of  the 
Act,  or  has  t>ecome  enUUed  to  payment  of  a 
specified  sum  by  virtue  of  a  compromise  set- 
tlement agreement  made  with  the  Operator, 
with  the  approval  of  the  Guarantor.  Upon 
payment  of  the  agreed  sum.  the  Operator  Is 
to  be  fully,  irrevocably  and  unoondlUonally 
discharged  from  all  further  liability  to  the 
claimant  under  this  Guaranty  with  respect 
to  such  claim.  The  Operator's  legal  liability 
imder  TlUe  III  of  the  Act,  which  Is  covered 
by  this  Guaranty,  Is  $300  per  gross  ton  or 
$250,000,  whichever  is  greater. 
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2.  The  OuAnmtor's  liability  per  vessel  In 
any  one  incident,  under  this  Guaranty,  shall 
in  no  event  exceed  $300  per  rross  ton  or 
$250,000.  whichever  Is  greater,  provided  that 
the  Guarantor  furnishes  prompt  written 
notice  to  the  Federal  Maritime  Commission 
(FMC)  of  all  claims  filed.  Judgments  ren- 
dered and  payments  made  by  the  Guarantor 
under  this  Guaranty. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  relation  to  in- 
cidents giving  rise  to  claims,  authorized 
under  section  303  of  the  Act.  against  the 
Operator  in  respect  of  any  of  the  Vessels  for 
removal  costs  and  damages,  occurring  on  or 
after  the  effective  date  of  this  Guaranty 
and  before  the  termination  date  of  this 
Guaranty.  The  effective  date,  as  to  each  of 
such  Vessels,  shall  be  the  date  such  Vessel  is 
named  in  Schedule  A  or  added  to  Schedule 
B  t>elow.  The  termination  date,  as  to  each  of 
such  Vessels,  shall  be  the  date  30  days  after 
the  date  of  receipt  by  the  FMC  of  notice  in 
writing  that  the  Guarantor  has  elected  to 
terminate  this  Guaranty,  provided,  howev- 
er, that  with  respect  to  any  Vessel  which  is 
carrying  Outer  Continental  Shelf-produced 
oil  as  cargo  that  has  been  loaded  prior  to 
the  scheduled  date  of  termination,  such  ter- 
mination shall  not  become  effective  (1)  until 
completion  of  discharge  of  such  cargo,  or  (2) 
until  60  days  after  the  date  of  receipt  by  the 
PMC  of  such  notice  of  termination,  which- 
ever date  Is  earlier.  Termination  of  this 
Guaranty  as  to  any  of  such  Vessels  shall  not 
affect  the  liability  of  the  Guarantor  in  con- 
nection with  an  Incident  occurring  prior  to 
the  date  such  termination  becomes  effec- 
Uve. 

4.  Any  claim  against  the  Operator,  author- 
ized by  section  303  of  the  Act.  may  be 
brought  directly  against  the  Guarantor.  In 
the  event  of  such  direct  claim,  the  Guaran- 
tor shall  be  entitled  to  invoke  only  (1)  the 
rights  and  defenses  permitted  by  Title  III  of 
the  Act  to  the  venel  operator  and  (2)  the 
defense  that  the  Incident  was  caused  by  the 
willful  misconduct  of  the  Operator. 

5.  If.  during  the  currency  of  this  Guaran- 
ty, the  Operator  requests  that  a  vessel  oper- 
ated by  the  Operator,  and  not  specified  in 
the  annexed  Schedules  A  and  B.  should 
become  subject  to  this  Guaranty,  and  if  the 
Guarantor  accedes  to  such  request  and  so 
notifies  the  FMC  in  writing,  then  such 
vessel  shall  thereupon  be  deemed  to  be  one 
of  the  Vessels  included  In  Schedule  B  and 
subject  to  this  Guaranty. 

6.  The  Guarantor  hereby  designates 


(Name  of  Agent) 


with  offices  at 


as  the  Guarantor's  agent  In  the  United 
States  for  service  of  process  for  purposes  of 
Title  III  of  the  Act  and  for  purposes  of  Part 
544  of  Title  46.  Code  of  Federal  Regulations. 
If  the  designated  agent  cannot  t>e  served 
due  to  death,  disability  or  unavailability, 
the  Secretary  of  the  FMC  shall  be  deemed 
to  be  the  agent  for  service  of  process. 

7.  If  more  than  one  Guarantor  Joins  in  ex- 
ecuting this  Guaranty,  such  action  shall 
constitute  Joint  and  several  liability  on  the 
part  of  such  guarantors. 

8.  The  definitions  In  46  CFR  544  shall 
apply  to  this  Guaranty. 


RUIE$  AND  REGULATIONS 


(Type  Name  of  Guarantor) 


(Type  Address  of  Guarantor) 


Br- 


(Signature) 


(Type  Name  and  Title  of  Person  Signing 
Above) 


FMC- 195  Guaranty  No. 


ScHKDtJLK  A— Vessels  ImriALLT  Lism 


OfOHtOfW 


Operator 


FMC- 196  Guaranty  No. 


ScHKDOLS  B— Vessels  Aoocd  in  Accokoaiicb 
With  Clause  S 


Oraaatoas     Operator     Date  added 


EPPECnVE  DATE: 


(Month/Day /Tear  and  Place  of  Execution) 


FMC- 195  Guaranty  Ho. 
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Titl«  49 — Transportation 

CHAPTER        X— INTERSTAH       COM- 
MERCE COMMISSION 

SUKHArm  A— OCNHAL  lUUS  AND 
IfOULATIONS 

[Eighteenth  Rev.  SO.  No.  1234] 
PART  1033— CAR  SERVICE 

DUfribution  of  Freight  Cora 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Emergency  Order  (Eigh- 
teenth Revised  Service  Order  No. 
1234). 

SUMMARY:  Because  of  a  severe 
shortage  of  high-capacity  cars,  rail- 
roads are  unable  to  furnish  all  of  the 
large-capacity  cars  to  transport  the 
minimum  quantities  of  freight  re- 
quired to  be  transported  by  their  tar- 
iffs. Supplies  of  smaller  cars  are  often 
available  except  for  capacity  for  trans- 
porting the  required  minimum  quanti- 
ties. Eighteenth  Revised  Service  Order 
No.  1234  authorizes  railroads  to  fur- 
nish sufficient  smaller  cars  to  trans- 
port the  shipments  regardless  of  tariff 
limitations  as  to  the  number  of  cars 
that  mtist  be  tendered  or  specifying 
minumum  weights  per  ear.  Minimum 
weights  per  shipment  must  be  main- 
tained. Eighteenth  Revised  Service 
Order  No.  1234  eliminates  the  list  of 
commodities  and  provides  for  substitu- 


tion Involving  any  commodity,  with 
the  consent  of  the  carrier  and  the 
shipper. 

DATES:  Effective  11:59  p.m..  March 
15.  1979.  Expires  when  modified  or  va- 
cated by  order  of  this  Commission. 

FOR  FURTHER  INFORMATION 
CONTACT: 

J.  K.  Carter.  Chief.  Utilization  and 
Distribution  Branch.  Interstate 
Commerce  Conunlssion.  Washing- 
ton. D.C.  20423.  Telephone  (202) 
275-7840.  Telex  89-2742. 

SUPPLEMENTARY  INFORMATION: 
The  Order  is  printed  in  full  below. 

Decided:  March  14. 1979. 

There  is  an  acute  shortage  of  high 
capacity  freight  cars  for  transporting 
shipments  of  •  numerous  commodities, 
caused  by  certain  tariff  provisions 
specifying  the  minimum  quantities 
that  must  be  loaded  into  cars  offered 
to  the  shippers.  At  the  same  time 
smaller  cars,  suitable  except  as  to  ca- 
pacity, are  available  for  transporting 
these  products.  The  inability  of  the 
carriers  and  shippers  to  utilize  the 
smaller  capacity  cars  in  place  of  the 
Isu^er  cars  required  by  tariff  provi- 
sions is  resulting  in  great  economic 
loss  to  both  shippers  and  carriers. 

In  the  opinion  of  the  Commission, 
an  emergency  exists  requiring  inunedi- 
ate  action  to  modify  existing  rules, 
regulations  and  practices  with  respect 
to  car  service  to  secure  maximum  utili- 
zation of  the  available  supply  of 
freight  cars  and  to  alleviate  shortages 
of  cars.  Accordingly,  the  Commission 
finds  that  notice  and  public  procedure 
are  impracticable  and  contrary  to  the 
public  interest,  and  that  good  cause 
exists  for  making  this  order  effective 
upon  less  than  thirty  days'  notice. 

It  is  ordered: 

S  1033.1234     Eighteenth     Revised     Serricc 
Order  No.  1234. 

(a)  Distribution  of  freight  cars.  "Sub- 
Ject  to  the  concurrent*  of  the  carrier 
and  the  shipper,  carriers  may  substi- 
tute a  sufficient  number  of  smaller 
cars  of  the  same  car  type  for  larger 
cars  ordered  to  transport  shipments  of 
numerous  commodities,  regardless  of 
tariff  requirements  specifying  minl- 
raum  cubic  or  weight  carrying  capac- 
ity. (See  exceptions  (b)  and  (O.) 

(b)  Exception.  This  order  shall  not 
apply  to  shipments  subject  to  tariff 
provisions  requiring  the  use  of  twenty- 
five  or  more  cars  per  shipment. 

(c)  Exception.  This  order  shall  not 
apply  to  shipments  subject  to  tariff 
provisions  which  require  that  cars  be 
furnished  by  the  shipper. 

(d)  Rates  and  Minimum  Weights  Ap- 
plicable. The  rates  to  be  applied  and 
the  minimum  weights  applicable  to 
shipments  for  which  cars  smailler  than 
those   ordered    have    been    furnished 


aiul  loaded  as  authorized  by  Section 
(a)  of  this  order  shall  be  the  rates  and 
minimum  weights  applicable  to  the 
larger  cars  ordered. 

(e)  Billing  to  be  Endorsed.  The  carri- 
er substituting  smaller  cars  for  larger 
cars  as  authorized  by  Section  (a)  of 
this  order  shall  place  the  following  en- 
dorsement on  the  bill  of  lading  and 
the  waybills  authorizing  movement  of 
the  car: 

"Car  of  t )  cu.  ft.  and  of  ( )  ll)s.  or 

greater  capacity  ordered.  Smaller  cars  fur- 
nished authority  Eighteenth  Revised  ICC 
Service  Order  No.  1234". 

•(f)  Concurrence  of  Carrier  and 
Shipper  Required.  Smaller  cars  shall 
not  be  furnished  in  lieu  of  cars  of 
greater  capacity  without  the  consent 
of  the  carrier  and  shipper. 

(g)  Exceptions.  Exceptions  to  this 
order  may  be  authorized  to  railroads 
by  the  Railroad  Service  Board,  Wash- 
ington, D.C.  20423.  Requests  for  such 
exception  must  be  submitted  in  writ- 
ing, or  confirmed  in  writing,  and  must 
clearly  state  the  points  at  which  such 
exceptions  are  requested  and  the 
reason  therefor. 

(h)  Rules  and  Regulations  Suspend- 
9±  The  operation  of  all  rules,  regula- 
tions, or  tariff  provisions  is  suspended 
Insofar  as  they  conflict  with  the  provi- 
sions of  this  order. 

(i)  AppH*a*k>n.  The  provisions  of 
this  order  shall  apply  to  intrastate,  in- 
terstate and  foreign  commerce. 

(J)  Effective  date.  This  order  shall 
beocome  effective  at  11:59  p.m..  March 
15.  1979. 

(k)  Expiration.  The  provisions  of 
this  order  shall  remain  in  effect  until 
modified  or  vacated  by  order  of  this 
Commission. 

<49U.S.C.  (10304-10305  and  11121-11126)) 

This  order  shall  be  served  upon  the 
Association  of  American  ilailroads, 
Car  Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the 
terms  of  that  agreement  and  upon  the 
American  Short  Line  Railroad  Associ- 
ation. Notice  of  this  order  shall  be 
given  to  the  general  public  by  deposit- 
ing a  copy  in  the  Office  of  the  Secre- 
tary of  the  Conmiission  at  Washing- 
ton, D.C.  and  by  filing  a  copy  with  the 
Director.  Office  of  the  Federal  Regis- 
ter. 

By  the  Commission.  Railroad  Serv- 
ice Board,  members  Joel  E.  Bums. 
Robert  S.  Turkington  and  John  R.  Mi- 
chael. Member  Joel  E.  Bums,  not  par- 
ticipating. 

H.  G.  Homme,  Jr. 
Secretary. 
IFR  Doc  7»-83«4  Piled  3-19-79:  8:49  ami 


RULES  AND  RE6ULATIONS 

[7035-01-M] 

lAmdt.  No.  3  to  SO.  No.  1333] 
PART  1033— CAR  SERVICE 

Illinois  Tonninoi  RoNrecNl  Company 
Authorized  To  Oporote  Over 
Tracks  off  IHinois  Cwittal  Gulf  Rail- 
road Compony 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Emergency  Order.  Amend- 
ment No.  3  to  Service  Order  No.  1333. 

SUMMARY:  The  Elinois  Terminal 
Railroad  Company  is  unable  to  oper- 
ate over  its  line  between  Lincoln,  Illi- 
nois, and  Allentown,  Illinois,  because 
of  damage  to  a  bridge  at  Mackinaw,  Il- 
linois. Service  Order  No.  1333  autho- 
rizes the  Illinois  Terminal  to  operate 
over  parallel  trackage  of  the  Illinois 
Central  Gulf  Railroad  Company  be- 
tween Lincoln  and  Pekin,  Illinois,  in 
order  to  provide  continued  rail  service 
for  shipments  routed  via  its  line.  The 
order  is  published  in  full  in  Volume  43 
of  the  Fedesuvl  Rbgister  at  page 
35317.  Amendment  No.  3  to  Service 
Order  No.  1333  extsods  the  order  until 
modified  or  vacated  by  order  of  this 
CommisslcHi. 

DATES:  Effeotivc  1IJ«  p.m.,  March 
15.  1979.  Expte-«6  irtnea.  modified  or  va- 
cated by  ord«r  of  tJBls  OoBimission, 

FOR  FURTHMSR  INFORMATION 
CONTACT. 

J.  Kenneth  Carter,  Chief.  Utilization 
and  Distribution  Branch.  Interstate 
Conunerce  Conunisslon,  Washing- 
ton, D.C.  20423,  Telephone  (202) 
275-7840,  Telex  88-2742. 

Decided  March  12. 1979. 

Upon  further  consideration  of  Serv- 
ice Order  No.  1333  (43  PR  35317,  56902 
and  44  FR  3717),  and  good  cause  ap- 
pearing therefor 

It  is  ordered,  that  fi  1033.1333  ILLI- 
NOIS TERMINAL  RAILROAD  COM- 
PANY AUTHORIZED  TO  OPERATE 
OVER  TRACKS  OF  ILLINOIS  CEN- 
TRAL GULF  RAILROAD  COMPANY. 
Service  Order  No.  1333  Is  amended  by 
substituting  the  following  paragraph 
(e)  for  paragraph  (e)  thereof: 

(e)  Expiration.  The  provisions  of 
this  order  shall  remain  in  effect  until 
modified  or  vacated  by  order  of  this 
Commission. 

Effective  dale.  This  amendment 
shall  become  effective  at  11:59  p.m.. 
March  15.  1979. 

(49  U.S.C.  (10304-10305  and  11121-11126).) 

This  amendment  shall  be  served 
upon  the  Association  of  Americsan 
Railroads.  Car  Service  Division,  as 
agent  of  all  railroa(J8  subscribing  to 
the  car  service  and  car  hire  agreement 
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under  the  terms  of  that  agreement, 
and .  upon  the  American  Short  Line 
Railroad  Association.  Notice  of  this 
amendment  shall  be  giren  to  the  gen- 
eral public  by  depositing  a  copy  in  the 
Office  of  the  Secretary  of  the  Com- 
mission, at  Washington.  D.C,  and  by 
filing  a  copy  with  the  Director,  Office 
of  the  Federal  Register. 

By  the  Commission,  Railroad  Serv- 
ice Board,  members  Joel  K   Bums. 
Robert  S.  Turkington  and  John  R.  Mi 
chael. 

H.  G.  HOMMS.  Jr.. 
Secretary. 
(PR  Doc.  79-g296  Filed  S-19-79;  8:45  am) 


(7035-01-M] 

[Amdt  No.  4,  8.  O.  No.  13621 

PART  1033-CAR  SiRVICE 

Chicago  ond  North  Wotfom  Tronspor- 
totion  Compony  Authorisod  to  Op- 
•roto  Ovor  Tracks  of  Chicago,  Mil- 
woukoo,  St.  Poul  and  Pacific  Rail- 
road Compony  «rt  Fond  dw  Loc, 
Wisconsin 

AGENCY:  Interstate  Ooaameroe  Com- 
mission. 

ACTION:  Emergency  Order.  Amend 
meat  No.  4  to  Senrice  Order  No.  1352. 

SUMMARY:  The  Unas  ml  tke  Chicago. 
Milwaukee,  St.  Paul  and  Pacific  Rail- 
road Company  (MILW)  serving  Fond 
du  Lac,  Wisconsin,  are  Inoperable  be- 
came of  heavy  snow  at  this  location 
which  Is  depriving  industries  located 
adjacent  to  the  MILW  tracks  at  thi.s 
Icx^tion  of  railroad  service.  Ser\'ic(' 
Order  No.  1352  authorizes  the  Chicago 
and  North  Western  Transportation 
Company  (CNW)  to  operate  over 
tracks  of  the  MILW  In  Fond  du  Lac. 
Wisconsin,  in  order  to  restore  railroad 
service  to  these  shippers.  The  order  is 
printed  in  full  in  Volume  44  of  the 
Federal  Recistes  at  page  3715. 
Amendment  No.  4  extends  the  expira- 
tion date  of  the  order  until  April  15. 
1979. 

DATES:  Effective  11:59  p.m..  March 
15.  1979.  Expires  IVM  pjn.,  April  15. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

J.  Kenneth  Carter,  Chief.  Utilization 
and  Distribution  Branch,  Interstate 
Commerce  Commission,  Washing- 
ton, D.C  20423,  Telephone  (202) 
275-7840,  Telex  89-2742. 

Decided  March  12, 1979. 

Upon  further  consideration  of  Serv- 
ice Order  No.  1352  (44  FR  3715,  4953. 
6918  and  10505),  and  good  cause  ap- 
pearing therefor. 
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It  U  ordered,  that  91033.1352  CHI- 
CAGO AND  NORTH  WESTERN 
TRANSPORTATION  COMPANY  AU- 
THORIZED TO  OPERATE  OVER 
TRACKS  or  CHICAGO.  MILWAU- 
KEE. ST.  PAUL  AND  PACIFIC  RAIL- 
ROAD COMPANY  AT  FOND  DU  LAC. 
WISCONSIN.  Service  Order  No.  1352 
us  amended  by  substituting  tlie  follow- 
ing paragraph  (e)  for  paragraph  (e) 
thereof: 

(e)  Expiration  date.  The  provisions 
of  this  order  shall  expire  at  11:59  p.m.. 
April  15.  1979,  unless  otherwise  modi- 
fied, changed  qr  suspended  by  order  of 
t  his  Commission. 

Effective  date.  This  amendment 
shall  become  effective  at  11:59  p.m.. 
March  15.  1979. 

<49U.SC.  (10304-10305  and  11121-11126)  ) 

This  amendment  shall  be  served 
upon  the  Association  of  American 
Railroads.  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to 
the  car  service  and  car  hire  agreement 
under  the  terms  of  that  agreement, 
and  upon  the  American  Short  Line 
Railroad  Association.  Notice  of  this 
amendment  shall  be  given  to  the  gen- 
eral public  by  depositing  a  copy  in  the 
Office  of  the  Secretary  of  the  Com- 
mission, at  Washington.  D.C..  and  by 
filing  a  copy  with  the  Director.  Office 
of  the  Federal  Register. 

By  the  Commission.  Railroad  Serv- 
ice Board.  memt)ers  Joel  E.  Bums. 
Robert  8.  Turltinglon  and  John  R. 
Michael. 

H.  G.  Homme.  Jr.. 
Secretary 

(PR  Doc  79  41297  Piled  3-19-79:  8:45  am) 


1 7035-01  -Ml 

SUBCMArmt  C— ACCOUHTS,  lEfOITS,  AND 
IfCOtOS 

INo.  37082] 

PAtT  1241— ANNUAL,  SPfiCIAL  OR 
PEtlOOIC  REPORTS;  CARRIERS 
SUBJECT  TO  PART  I  Of  THE  INTER- 
STATE COMMERCE  ACT 

PART  1249— REPORTS  OF  MOTOR 
CARRIERS 


RULES  AND  REGULATIONS 

PART  1251— REPORTS  Of  fREIGHT 
rORWAROERS 

Reporting  Confributiom  to  Employee 
Stock  Ownership  Plant 

AGEINCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Final  rule. 

SUMMARY:  The  CommL«lon  has  de 
cided  to  require  Class  I  and  Class  II 
railroads.  Class  I  and  Class  II  motor 
carriers  of  property.  Class  I  motor  car- 
riers of  passengers,  and  Class  A  freight 
forwarders  to  disclose  in  their  annual 
reports  the  amount  of  additional  con- 
tributions which  they  make  to  employ- 
ee stock  ownership  plans  as  a  result  of 
their  recognition  of  investment  tax 
credits  on  their  initial  contributions  to 
the  plans.  These  additional  contribu- 
tions are  non-recoverable  operating 
cxpense.s,  and  the  Commission  needs 
to  have  them  identified  for  rate- 
making  analysis  purposes. 

DATES:  Effective  for  the  reporting 
year  beginning  January  1, 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Bryan  Brown.  Jr..  telephone:  (202) 
275-6237. 

SUPPLEMENTART  INFORMATION: 
The  Internal  Revenue  Code  provides 
employers  with  the  opportunity  to  rec- 
ognize an  investment  tax  credit  on  a 
percentage  of  contributions  to  quali- 
fied Employee  Stock  Ownership  Plans 
(ESOP).  The  tax  credit  is  calculated  as 
a  percentage  of  initial  contributions  to 
the  plans.  Once  the  amount  of  the  tax 
credit  is  determined,  the  employer 
must  make  an  additional  contribution 
to  the  plans  in  an  amount  equal  to  the 
tax  credit  to  be  recognized. 

The  additional  contribution  related 
to  the  recongised  tax  credit  is  consid- 
ered a  non-recoverable  operating  ex- 
pense in  determining  a  rate  base.  Ac- 
cordingly, this  expense  must  be  re- 
moved from  total  operating  expenses 
for  ratemaking  purposes. 

The  uniform  system  of  accounts 
(USOA)  and  annual  reports  do  not 
make  it  easy  to  identify  and  remove 
this  exp>ense  for  ratemaking  purposes. 
The  USOA  requires  ESOP  contribu- 
tions to  be  accumulated  in  either  the 
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wage  and  salary  expense  account  or 
fringe  benefit  expense  account.  The 
primary  financial  statements,  support- 
ing schedules,  and  notes  to  the  finan- 
cial statement  do  not  disclose  the 
ESOP  contributions  or  related  invest-  i 
ment  tax  credjt-  i 

The  Commission  finds  that  for  good  ' 
cause  shown,  notice  and  public  pro- 
ceedings are  unnecessary  pursuant  to 
5  U.S.C.  553(bHB).  All  of  the  carriers 
affected  by  this  proceeding  must  al- 
ready accumulate  data  on  ESOP  con- 
tributions in  order  to  calculate  invest- 
ment tax  credits  for  income  tax  pur- 
poses. Therefore,  the  reporting  revi- 
sion is  a  minor,  technical  change  in 
regulation  that  would  not  impose  a 
significant  accounting  or  reporting 
burden. 

However,  in  keeping  with  our  belief 
that  any  rule  can  benefit  from  public 
scrutiny,  we  are  requesting  that  the 
public  study  the  rule  and  report, 
within  45  days,  any  changes  which 
need  to  be  made.  If  the  Commission 
concludes,  after  reviewing  the  com- 
ments, that  it  is  necessary  to  change 
the  revised  rule,  a  further  notice  will 
be  publislied  in  the  Federal  Register 
identifying  the  changes  made. 

Accordingly,  the  annual  reports  de- 
scribed in  SS  1241.11.  1241.12.  1249.1. 
1249.2,  1249.5  and  1251.1  of  Title  49  of 
the  Code  of  Federal  Regulations  are 
revised  by  adding  the  following  two- 
part  fooinote: 

K.  The  amount  of  emplorer  oontiibutlonc 
to  qualified  employee  stock  ownership  plans 
for  the  current  reporting  year  a  as  % . 

B.  The  amount  of  investment  tax  credit 
used  to  reduce  current  Income  tax  expense 
resulting  from  contrlbu»!on»  to  qualified 
employee  stock  ownership  plans  for  the  cur- 
rent year  ••as  ( . 

This  Decision  does  not  significantly 
affect  the  quality  of  the  human  envi- 
ronment. 

These  rules  are  issued  under  the  au- 
thority of  49  U.S.C.  10321,  11142  and 
11145. 

Decided:  February  27.  1979. 

By  the  Commission.  Chalmtan 
O'Neal.  Vice  Chairman  Brou-n.  Com- 
missioners Stafford,  Gresham,  Clapp 
and  Christian. 

H.  G.  HoMMZ,  Jr.. 
Secretary. 

(PR  E)oe  79  8295  PiJ.<l  3-19-79:  8  45  ami 


proposed  rules 


T)m  Mction  of  Mt«  FEOERAl  REGISTER  containt  notices  to  th«  public  of  the  propoted  ittuonce  of  rules  ond  regulations.  T)ie  purpose  of  these  notices  is  to 
give  interested  persons  on  opportunity  to  porticipote  in  tfie  rule  moiling  prior  to  the  odoption  of  tt>«  final  rules. 


[8010-01-M1 

« 

SECURITIES  AND  EXCHANGE 
COMMISSION 

117  cm  Port  230) 

(Release  Nos.  33-S034.  34-15621.  IC-10621} 

GENERAL  RULES  AND  REGULATIONS, 
SECURITIES  ACT  Of  1933 

Investment  Company  Soles  Literature 
Interpretive  Rule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Ex- 
change Commission  is  withdrawing  its 
Statement  of  Policy  on  investment 
company  sales  literature  ("State- 
ment") and  requesting  public  com- 
ment on  a  proposed  interpretive  rule 
concerning  the  use  of  false  and  mis- 
leading investment  company  sales  lit- 
erature. The  Commission  is  also  adopt- 
ing a  policy  whereby:  (1)  Neither  the 
Commission  nor  its  staff  will  give  de- 
tailed interpretive  advice  on  sales  lit- 
erature prior  to  its  use:  (2)  the  staff 
will  undertake  a  systematic  "spot 
check"  of  sales  literature  filed  with 
the  Conunission  and  will  review  sales 
literature  in  connection  with  Its  in- 
spections of  investment  companies; 
and  (3)  staff  advisory  views  on  the 
content  of  sales  literature  will  l>e  pub- 
lished in  staff  interpretive  releases 
from  time  to  time  as  the  need  arises. 
These  actions  are  l>eing  taken  follow- 
ing a  peneral  review  of  the  Statement 
and  ol  public  comments  received  on 
the  revision  and  controlled  use  of  the 
Statement.  The  Commission  believes 
that  these  actions  will  encourage  the 
investment  company  industry  to 
assume  principal  responsibility  for  the 
development  and  use  of  sales  litera- 
ture that  is  not  misleading  and  limit 
the  extent  to  which  government  regu- 
lators intrude  on  investment  company 
marketing  decisions. 

DATES:  Comments  should  be  submit- 
ted on  or  before  May  15,  1979. 

ADDRESSES:  Send  comments  in  trip- 
licate to  George  A.  Fitzsimmons,  Sec- 
retary, Securities  and  Exchange  Com- 
mission. 500  North  Capitol  Street. 
Washington.  D.C.  20549.  All  communi- 
cations  with    respect   to   this   matter 


should  refer  to  Pile  No.  S7-716.  Such 
communications  will  be  available  for 
public  Inspection  at  the  Commissions 
Public  Reference  Room,  Room  6101. 
1100  L  Street.  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION 
CONTACT 

Anthony  A.  Vertuno  (202)  755-1192. 
or  Sarah  B.  Ackerson  (202)  755-1792, 
Division  of  Investment  Management. 
Securities  and  Exchange  Commis- 
sion, 500  North  Capitol  Street,  NW., 
Washington.  D.C.  20549. 

SUPPLEMENTARY  INFORMATION: 
On  September  14,  1977,  the  Securities 
and  Exchange  Commission  announced 
that  it  was  undertaking  a  general 
review  of  its  Statement  of  Policy  on 
investment  company  sales  literature 
("Statement")  in  Securities  Act  Re- 
lease No.  5864  (September  14.  1977) 
[42  FR  47563  (September  21,  1977)1. 
That  release  invited  comment  on  the 
specific  provisions  df  the  Statement, 
continued  use  of  the  Statement  and 
adoption  of  rules  on  the  use  of  invest- 
ment company  sales  literature.  A 
niunber  of  considerations  led  the  Com- 
mission to  undertake  a  general  review 
of  the  Statement:  problems  in  admin- 
istering the  Statement's  provisions: 
growing  sentiment  in  the  investment 
company  industry  for  an  updating  and 
modernization  of  the  Statement;  the 
length  of  time  since  the  adoption  of 
the  Statement;  developments  in  the 
indiistry  during  the  interim;  the  reluc- 
tance of  the  industry  to  use  presenta- 
tions unless  they  are  included  in  the 
Statement;  and  the  prospect  of  an  in- 
creasing role  for  the  Conunission  and 
its  staff  in  determining  the  content  of 
sales  literature  for  the  industry. 

The  Statement,  which  was  adopted 
in  1950,  offers  guidelines  for  users  of 
investment  company  sales  literature  so 
that  use  of  material  which  the  Com- 
mission considers  false  and  misleading 
can  be  avoided.  The  Statement  de- 
scribes certain  types  of  representa- 
tions which  are  considered  misleading 
and  includes  a  number  of  approved 
presentations,  including  certain  charts 
and  tables.  Since  its  adoption  the  only 
amendments  to  the  Statement  have 
related  to  charts  and  tables  which  il- 
lustrate fund  performance. 

Comments  Rbceiveo 

Pursuant  to  the  Commission's  re- 
quest for  comments  on  the  Statement, 
eleven  submissions  were  received,  in- 
cluding  an   oral    presentation    before 


the  Commission  made  by  the  Invest- 
ment Company  Institute  ("ICI").  The 
submissions  as  a  whole  dealt  with  two 
general  subjects:  The  approach  the 
Commission  should  take  in  its  future 
regulation  of  sales  literature  and  how 
specific  provisions  of  the  Statement 
should  be  updated. 

(a)  The  Commission's  approach  to 
sales  literature  regulation.  The  com- 
mentators offered  several  approaches 
which  they  thought  the  Commission 
should  consider  in  designing  the 
future  structure  of  Investment  compa- 
ny sales  literature  regulation.  The 
most  significant  departure  from  the 
existing  regulatory  scheme  suggested 
was  the  elimination  of  the  Statement 
and.  perhaps,  the  several  advertising 
rules  as  well  and  the  adoption  of  a 
simple  SLnti-fraod  provision  or  rule  in- 
stead. The  ICI  asked  that  a  Commis- 
sioner be  appointed  to  supervise  per- 
sonally the  development  of  an  adver- 
tising code  which  would  replace  all  ex- 
isting advertising  rules  with  a  single 
anti-fraud  rule  Incorporating  a  revised 
Statement,  charts  and  tables,  and  pro- 
cedures for  periodic  updating  and 
modifications.  A  somewhat  less  sweep- 
ing proposal  involved  replacing  the 
Statement  with  a  rule  which  would 
contain  broad,  overall  principles  gov- 
erning sales  literature  with  specific 
guidelines  (but  no  sample  illustra- 
tions) for  charts  and  tables.  Other 
commentators,  either  expressly  or  im- 
plicitly, supported  the  <x>ncept  of  a 
Statement  as  opposed  to  a  rule  or  a 
simple  anti-fraud  provision  but  recom- 
mended the  establishment  of  a  sched- 
ule for  regular  updatings.  One  com- 
mentator suggested  that  the  State- 
ment should  be  updated  before  or  con- 
currently with  the  adoption  of  any  re- 
vised advertising  rules. 

Only  three  of  the  respondents  con- 
sidered the  possibility  of  discarding 
the  Statement  or  substantially  chang- 
ing the  way  in  which  the  Commission 
regulates  sales  literature.  Even  their 
comments  can  be  read  as  endorsing 
the  Commission's  (»ntlnulng  close  reg- 
ulation albeit  in  a  more  flexible  and 
less  detailed  manner. 

(b)  Revision  of  the  Statement.  All 
commentators  submitted  suggestions 
concerning  revision  of  the  Statement. 
In  general  terms,  the  most  prevalent 
comment  was  that  the  provisions  of 
the  Statement  are  out  of  date  because 
they  are  oriented  toward  equity  funds 
and  do  not  consider  the  different  char- 
acteristics   of    the    many    non-equity 
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funds  that  exist  today.  Sample  charts 
and  tables  were  criticized  as  being  too 
technical  and  containing  too  much  In- 
formation for  the  average  Investor  to 
understand.  The  Statement  and  Its  ad- 
ministration were  attacked  as  inhibit- 
ing use  by  the  industry  of  more  help- 
ful and  understandable  presentations. 

More  specifically,  the  comments  can 
be  divided  into  those  involving  charts 
and  tables  and  thoee  Involving  all 
other  provisions  of  the  Statement. 
Considering  the  latter  comments  first, 
the  computation  of  yields  approved  by 
the  Statement  was  severely  criticized 
as  not  being  suitable  for  many  of  the 
funds  that  invest  primarily  in  debt  se- 
curities and  particularly  those  in 
which  Investor  turnover  is  high.  The 
provisions  of  the  Statement  concern- 
ing comparisons  were  held  to  be  too 
restrictive.  A  number  of  sections  were 
criticized  for  requiring  certain  boiler- 
plate language  which  informs  inves- 
tors that  an  investment  in  an  invest- 
ment company  entails  some  degree  of 
risk.  It  was  argued  that  such  language, 
which  may  not  always  convey  the  in- 
tended warning,  should  be  vastly  sim- 
plified and  made  to  suit  both  fund  cir- 
cumstances and  the  audience  to  which 
a  sales  piece  is  directed.  Allegations 
aLso  were  made  that  certain  other  pro- 
visions of  the  Statement  were  either 
no  longer  meaningf\il  or,  in  some  in- 
stances, incorrect. 

The  most  Imimrtant  subject  for  the 
majority  of  the  commentators  was 
performance  illustrations.'  Apart  from 
the  general  comment  that  sample 
charts  and  tables,  especially  the  total 
return  charts,  are  too  complicated  and 
contain  too  much  data,  commentators 
suggested  that  redundant  data  con- 
tained in  charts  and  tables  be  elimi- 
nated and  that  the  content  of  certain 
core  charts  be  made  sufficiently  flexi- 
ble to  appeal  to  a  variety  of  investor 
groups.  In  addition,  it  was  suggested 
that  after-tax  rate  of  return  Informa- 
tion be  included  on  certain  charts  and 
that  "appropriate"  illustrations  for 
variable  annuities  be  developed  to  re- 
place those  currently  contained  in  the 
Statement. 

The  Commission's  Position 

The  Commission  has  concluded  that 
substantial  changes  in  the  regulation 
of  investment  company  sales  literature 
are  in  order  based  on  its  reexamina- 
tion of  the  Statement,  including  con- 
.sideratlon  of  comments  received  and 
the  staff's  experience  in  recent  at- 
tempts to  update  performance  illustra- 
tions. To  implement  those  changes  the 


'Comments  submitted  in  connection  with 
the  CommLs-sion's  moat  recent  amendment 
of  the  Statement  Involving  only  certain  as- 
pects of  performance  Illustrations  (Securi- 
ties Act  Release  No.  5899  (January  18.  1978) 
(43  m  3350)  (January  26.  1978))  contained 
numerous  commeou  oa  tbe  most  recently 
adopted  charts. 


Commission  is:  (1)  Withdrawing  the 
Statement;  (2)  considering  revised  pro- 
cedures for  sales  literature  review,  and 
(3)  proposing  an  Interpretive  rule  con- 
cerning mutual  fund  sales  literature. 

Withukawal  or  ths  STATSuorr 

The  Statement  was  intended  merely 
to  provide  some  guidance  to  the  public 
about  what  the  Commission  and  the 
staff  thought  might  be  misleading  in 
investment  company  sales  literature. 
It  explicitly  neither  prescribes  the 
content  of  sales  literature  nor  pro- 
scribes presentations  which  are  not 
covered  by  the  Statement  provided 
that  they  are  not  misleading.  Never- 
theless, in  practice  the  Statement  has 
taken  on  the  character  of  a  compre- 
hensive and  mandatory  rule.  Invest- 
ment companies  have  tended  to  re- 
strict sales  literatiu-e  to  formats  ex- 
plicitly approved  in  the  Statement  or. 
If  they  wished  to  deviate  from  those 
formats,  to  seek  prior  staff  approval. 
Investment  companies  and  their  repre- 
sentatives have  criticized  the  State- 
ment and  sought  to  have  it  amended. 
For  its  part,  the  staff  has  experienced 
significant  burdens  in  administering 
the  Statement.  These  developments 
have  had  unintended  and  adverse  con- 
sequences. On  the  one  hand,  the 
Statement  has  operated  to  lii^it  the 
flexibility  of  investment  companies  in 
advertising.  Yet,  at  the  same  time, 
some  may  have  been  led  to  believe 
that  use  of  a  format  which  is  included 
in  the  Statement  or  the  failiu-e  of  the 
staff  to  object  to  a  particular  represen- 
tation created  a  "safe  harbor." 

The  Commission  does  not  believe 
that  the  problems  with  the  Statement 
can  be  resolved  by  further  attempts  to 
amend  it.  What  is  or  is  not  misleading 
in  sales  literature  may  depend  greatly 
on  the  totality  of  the  <;ircumstances. 
including  the  context  in  which  it  is 
used  and  the  sophistication  of  the  in- 
vestor. The  Commission  doubts  the 
feasibility  of  developing  mechanical  or 
technical  guidelines  to  define  what  is 
or  is  not  misleading  in  sales  Uterature 
in  all  circumstances.  Rather  the  Com- 
mission believes  that  the  fimdamental 
responsibility  for  protecting  investors 
from  misleading  sales  literature  re- 
sides with  those  who  prepare  and  use 
it.'  Tills  approach  is  consistent  with 
the  objectives  of  the  Investment  Com- 
pany Act  Study.  Accordingly,  the 
Commission  is  withdrawing  the  State- 
ment as  an  official  expression  of  its 
views. 

However,  the  Commission  does  not 
want  withdrawal  of  the  Statement 
construed  as  a  repudiation  of  its  con- 
tents because  many  of  the  Statement's 


principles  appear  valid  in  light  of  the 
Commission's  regulatory  experience. 
Withdrawing  the  Statement  is  intend- 
ed to  (1)  emphasize  that  the  State- 
ment does  not  have  the  status  of  a  re- 
strictive rule:  (2)  establish  the  SUte- 
ment  as  a  historical  expression  of 
views  but  relieve  the  Commission  of 
any  obligation  to  update  or  correct 
technical  flaws  in  its  provisions;  (3) 
stress  that  investment  companies  and 
users  of  sales  literature  cannot  rely  on 
mechanical  application  of  the  State- 
ment's provisions  but  must  decide  on 
their  own  whether  sales  literature  is  in 
fact  misleading. 

Staff  Procedures 

The  staff  will,  however,  continue  to 
monitor  sales  literature  on  a  regtilar 
basis  by  systematically  spot  checking 
the  required  filings  made  with  the 
Commission  but  normally  will  not  give 
interpretive  opinions  on  the  appropri- 
ateness of  sales  literature  prior  to  its 
use.'  Moreover,  greater  emphasis  will 
be  placed  on  reviewing  sales  literature 
during  investment  company  inspec- 
tions than  has  been  the  case  in  the 
past.  The  review  of  promotional  mate- 
rial during  a  comprehensive  examina- 
tion of  fund  operations  should  enable 
the  staff  to  consider  all  the  circum- 
stances which  existed  when  the  sales 
literature  was  developed  and  thereby 
assist  in  assessing  the  propriety  of  sell- 
ing representations  made  to  the 
public.  In  addition,  the  staff  will  con- 
tinue to  follow  up  on  specific  problems 
In  sales  literature  use  which  are  dis- 
covered during  the  review  of  filings 
and  the  inspection  program  or  which 
are  brought  to  the  staffs  attention  by 
NASD  referrals,  investor  complaints 
and  the  industry.  When  a  matter  does 
arise  which  is  of  particular  regulatory 
significance  the  staff  intends  to  issue 
an  interpretive  release  to  advise  the 
industry  of  staff  views  and  concerns. 

Proposes  Interpretive  Rule 

In  an  effort  to  provide  some  guid- 
ance to  persons  who  wish  to  determine 
whether  sales  literature  is  misleading, 
the  Commission  is  proposing  for 
public  comment  an  interpretive  rule 
concerning  investment  company  sales 
literature.*  In  light  of  the  history  of 


'Of  course,  the  Commission  and  Its  sUff 
have  affirmaUve  obligations  in  connection 
with  the  content  of  prospectuses  and  tomb- 
stones ads,  which  are  included  in  the  defini- 
tion of  sales  literature. 


'This  policy  reaffirms  the  Commission's 
position  as  announced  In  Securities  Act  Re- 
lease No.  5««1  (December  30.  1975)  and  re- 
verses the  policy  announced  in  Securities 
Act  Rtlcase  No.  5862  (September  1.  1977) 
(4J  FR  47583  (September  9.  1977))  invitins 
requests  for  staff  interpretive  vie»-s  relaUng 
to  certain  presentations  of  Investment  com- 
pany performance. 

'An  Interpretive  rule  is  an  "expression  ot 
the  agency's  view  of  what  another  rule,  reg- 
ulation or  statute  means."  Paeifle  Giu  A 
Elec.  Co.  V.  FeiUml  Povrr  Commission,  506 
F.3d  33.  37  n.l4  (C.AJ5.C..  1974).  Such  rules 
"constitute  a  body  of  expeiience  and  in- 
formed Judgment  to  which  the  courts  and 
Footnotes  continued  oo  next  page 


regulation  of  this  subject  matter,  it 
seems  appropriate  to  try  to  give  some 
Indication  of  what  the  problem  areas 
are  based  on  the  Commission's  experi- 
ence. It  mtist  be  emphasized,  however, 
that  the  proposed  rule  is  not  a  legisla- 
tive rule,  that  is.  one  which  is  "de- 
signed to  implement  •  •  •  or  prescribe 
law  or  policy."  *  Although  subsection 
(a)  of  the  rule  does  include  a  general 
prohibition  against  the  use  of  mislead- 
ing sales  literature,  that  prohibition 
merely  reiterates  pertinent  statutory 
provisions  and  does  not  supplement  or 
alter  any  existing  applicable  legal 
standards.  Subsection  (b)  of  the  pro- 
posed interpretive  rule  addresses  par- 
ticular problem  areas  but  is  deliberate- 
ly couched  in  general  language  so  that 
It  cannot  be  construed  as  prohibiting 
or  permitting  any  particular  represen- 
tations or  presentations.  The  rule 
merely  highlights  general  areas  which 
our  experience  suggests  may  be  the 
most  vulnerable  to  misleading  state- 
ments. If  the  proposed  rule  is  adopted, 
these  general  warnings  may  be  supple- 
mented from  time  to  time  with  staff 
interpretive  releases.  Subsection  (c)  of 
the  proposed  rule  defines  sales  litera- 
ture for  purposes  of  the  rule.  The  defi- 
nition is  similar  to  that  contained  in 
the  Statement  In  most  respects,  but 
there  are  two  changes  which  warrant 
conunent.  The  exception  for  material 
transmitted  to  dealers  but  not  deliv- 
ered to  investors  has  been  narrowed  so 
that  if  the  substance  of  the  material 
transmitted  is  likely  to  be  communi- 
cated to  investors,  the  exception  would 
not  apply.  In  addition,  the  exclusion 
for  reports  of  issuers  not  containing 
an  express  offer  of  sales  appears  un- 
necessary and  has  been  deleted. 

Text  of  Proposed  Rule 

It  is  proposed  to  amend  Part  230  of 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  by  adding  (Rtile 
156  S  230.156)  as  follows: 


Footnotes  continued  from  last  page 
litigants  may  properly  resort  for  guidance." 
Skidmort  v.  Swift  A  Co..  323  U.S.  134.  140 
(1944).  The  Administrative  Procedure  Act  (5 
U.S.C.  500-576)  does  not  require  public  com- 
ment on  an  Interpretive  rule,  but  the  Com- 
mission deems  it  advisable  to  have  the  views 
of  interested  persons  on  this  matter. 

'Administrative  Procedure  Act,  $551(4)  (5 
U.S.C.  551(4)).  A  legislative  rule  has  been 
defined  as  the  "product  of  an  exercise  of 
legislative  power  by  an  administrative 
agency,  pursuant  to  a  grant  of  legislative 
power  by  the  legislative  body. "  (Davis,  Ad- 
minUtrative  Law  Treatise,  -8  5.03.  p.  299 
(1958)).  As  to  the  differenc^e  t>etween  legisla- 
tive and  interpretive  rules,  see  Joseph  v.  U.S. 
Civil  Service  Comviission.  554  F.2d  1140. 
1143  (C.A.D.C..  1977):  The  relevant  distinc- 
tion between  legislative  and  Interpretive  or 
any  other  non-legislative  rules  is  not  the 
nature  of  the  questions  they  address  but  the 
authority  and  intent  with  which  they  are 
issued  and  the  resulting  effect  on  the  power 
of  a  court  to  depsut  from  the  decision  em- 
bodied in  the  rule. 


f  230.1  S6    IfiTCstment  company  sales  litera- 
ture. 

(a)  It  shall  be  unlawful  for  any 
person,  directly  or  indlre(Ctly,  by  the 
use  of  any  means  or  instrumentality  of 
interstate  commerce  or  of  the  malls,  to 
use  sales  literature  which  is  materially 
misleading  in  connection  with  the 
offer  or  sale  of  securities  issued  by  an 
investment  company.  Sales  literature 
is  materially  misleading  if  it  (1)  con- 
tains an  imtrue  statement  of  a  materi- 
al fact  or  (2)  omits  to  state  a  material 
fact  necessary  in  order  to  make  a 
statement  made,  in  the  light  of  the 
circumstances  of  its  tise.  not  mislead- 
ing. 

(b)  Whether  or  not  a  particular  de- 
scription, representation,  illustration, 
or  other  statement  involving  a  materi- 
al fact  is  misleading  depends  on  evalu- 
ation of  the  context  in  wiiich  it  is 
made.  In  considering  whether  a  partic- 
ular statement  involving  a  material 
fact  is  or  might  be  misleading,  weight 
should  be  given  to  all  pertinent  fac- 
tors, including,  but  not  limited  to. 
those  listed  below: 

(DA  statement  could  be  misleading 
because  of: 

(1)  Other  statements  being  made  in 
connection  with  the  offer  of  sale  or 
sale  of  the  securities  in  question; 

(ii)  The  absence  of  explantions. 
qualifications,  limitations  or  other 
statements  necessary  or  appropriate  to 
make  such  statement  not  misleading; 
and 

(iii)  General  economic  or  financial 
conditions  or  circumstances. 

(2)  Representations  about  past  or 
future  investment  performance  could 
be  misleading  because  of  statements  or 
omissions  made  involving  a  material 
fact,  including  situations  where: 

(1)  Portrayals  of  past  income,  gain, 
or  growth  of  assets  which  tend  to 
convey  an  impression  of  the  net  in- 
vestment results  achieved  by  an  actual 
or  hypothetical  investment  would  not 
be  justified  imder  the  circumstances; 
and 

(ii)  Representations,  whether  ex- 
press or  Implied,  about  future  invest- 
ment performance,  including:  (A)  Rep- 
resentations as  to  security  of  capital, 
possible  future  gains  or  income,  or  ex- 
penses associated  with  an  investment; 
(B)  representations  implying  that 
future  gain  or  income  may  be  inferred 
from  or  predicted  based  on  past  Invest- 
ment performance;  or  (C)  portrayals 
of  past  performance,  are  made  in  a 
manner  which  would  imply  that  gains 
or  income  realized  in  the  past  would 
be  repeated  in  the  future. 

(3)  A  statement  involving  a  material 
fact  about  the  characteristics  or  attri- 
butes of  an  investment  company  could 
be  misleading  because  of: 

(1)  Statements  about  possible  bene- 
fits connected  with  or  resulting  from 
services  to  be  provided  or  methods  of 


operation  which  do  not  give  equal 
prominence  to  discussion  of  any  risks 
or  limitations  associated  therewith; 

(ii)  Exaggerated  or  unsubstantiated 
claims  about  management  skill  or 
techniques,  characteristics  of  the  In- 
vestment company  or  an  investment  In 
securities  issued  by  such  company, 
services,  security  of  investment  or 
funds,  effects  of  government  supervi- 
sion, or  other  attributes;  and 

(ill)  Unwarranted  or  incompletely 
explained  comparisons  to  other  invest- 
ment vehicles  or  to  Indexes, 

(c)  For  purposes  of  this  section,  the 
term  "sales  literature"  shall  be 
deemed  to  Include  any  commimlcation 
(whether  In  writing,  by  radio,  or  by 
television)  used  by  any  person  to  offer 
to  sell  or  Induce  the  sale  of  shares  of 
any  Investment  company.  Communica- 
tions between  issuers,  underwriters 
and  dealers  are  included  in  this  defini- 
tion of  sales  literature  if  such  commu- 
nications, or  the  Information  con- 
tained therein,  can  be  reasonably  ex- 
pected to  be  communicated  to  prospec- 
tive investors  or  are  designed  to  be  em- 
ployed in  either  written  or  oral  form 
In  the  sale  of  securities. 

Adthoritt:  The  Commission  proposes 
Rule  156  for  comment  pursuant  to  the  pro- 
visions of  Section  38(a)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a(a)).  and 
Section  19(a)  of  the  Securities  Act  of  1933 
(15  UJS.C.  77s(a),  and  Sections  10<b>  and 
23(a)  of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78J(b)  and  78w(a))]. 

By  the  Commission. 

George  A.  Fitzsivmons. 
Secretary. 

March  8.  1979. 

[FR  Doc.  79-8374  FUed  3-19-79;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fsdvrol  Energy  Rvgutatory  C««mU«ion 
[IS  cm  Port  2M] 

[Docket  No.  RM79-21] 

UGUIATIONS  UNDER  THE  NATURAL  CAS 
POLICY  Aa  OP  197S 

lncr*in*ntal  Pricing;  NoHc*  of  Informal  Public 
C«nf*r*nc«  and  inquiry 

AGENCY:  Federal  Energy  Regtilatory 
Commission,  DOE. 

ACTION:  Public  Conference. 

SUMMARY:  Commissioner  George  R. 
Hall  will  convene  an  Informal  public 
conference  to  discuss  issues  regarding 
the  alternative  fuel  cost  ceiling  on  in- 
cremental pricing  under  the  Natural 
Gas  PoUcy  Act  of  1978.  Additionally, 
members  of  the  Commission's  staff 
will  meet  informally  with  representa- 
tives from  the  National  Association  of 
Regulatory    Utility    Commissions    re- 
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garding  the  ceiling  on  incremental 
pricing. 

DATES:  The  public  conference  will  be 
held  at  10:00  a.m..  AprU  2.  1979:  and 
2:00  p.m..  April  4.  1979.  Written  com- 
ments are  due  on  or  before  April  2. 
1979. 

ADDRESSES:  The  public  conference 
will  be  held  in  Hearing  Room  A.  Fed- 
eral Energy  Regulatory  Commission. 
825  N.  Capitol  Street.  N.E..  Washing- 
ton. D.C.  20426.  Send  comments  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street. 
N.E..  Washington.  DC.  20426  (Refer- 
ence Docket  No.  RM79-21.  Regula- 
tions Implementing  the  Alternative 
Fuel  Cost  Ceiling  on  Incremental  Pric- 
ing Under  the  Natural  Gas  Policy  Act 
of  1978). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Norman  Pedersen.  Office  of  Com- 
missioner George  R.  Hall.  825  N. 
Capitol  Street.  N.E..  Washington. 
D.C.  i20426.  Phone:  (202)  275-4147. 
James  C.  Liles.  825  N.  Capitol  Street. 
N.E..  Washington.  D.C.  20426. 
Phone:  (202)  275-4121. 

SUPPLEMENTARY  INFORMATION: 
On  April  2.  1979.  Commissioner 
George  R.  Hall  will  convene  an  infor- 
mal public  conference  to  discuss  imple- 
mentation of  the  alternative  fuel  cost 
ceiling  on  incremental  pricing  under 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  conference  will  begin  at 
10:00  a.m..  Monday.  April  2.  1979  in 
Hearing  Room  A  at  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washing- 
ton. DC. 

Additionally,  at  2:00  p.m..  Wednes- 
day. April  4.  1977;  members  of  the 
Commission's  staff  will  meet  Informal- 
ly with  representatives  from  the  Na- 
tional Association  of  Regulatory  Util- 
ity Commissioners  on  issues  regarding 
the  celling  on  incremental  pricing. 
The  meeting  will  be  held  in  Hearing 
Room  A.  and  the  public  is  Invited  to 
observe  the  proceeding. 

Proposals  for  regulations  prescribing 
the  basic  Incremental  pricing  sur- 
charge mechanism  are  being  devel- 
oped by  the  staff  and  are  being  dis- 
cussed with  the  public  in  Docket  No. 
RM79-14.'  Regulations  prescribing 
how  the  alternative  fuel  cost  celling 
shall  be  determined  are  also  being  de- 
veloped and  are  being  discussed  with 
the  public  in  this  docket.  E>ocket  No. 
RM79-21. 


'See:  Regulations  Implementing  the  Incre- 
mental Pricing  Provision*  of  the  Natural 
Gas  Policy  Act  of  1978.  Docket  No.  RM79- 
14.  "Notice  of  Informal  Public  Conference 
and  Inquiry."  January  12.  1979.  The  Infor- 
mal conference  originally  convened  Febru- 
ary 12.  1979  in  Docket  No.  RM79-14  wUl  be 
convened  on  April  3,  1979  by  separate 
notice. 


PtOPOSED  RULES 

Section  204  of  Title  II  of  the  NGPA 
provides  for  the  celling  on  incremental 
pricing:  surcharges  imposed  under  au- 
thority of  Title  II  may  not  Increase 
the  price  of  gas  charged  to  an  incre- 
mentally priced  end-user  above  the  ap- 
propriate alternative  fuel  cost.  Section 
204  further  specifies  that  the  appro- 
priate alternative  fuel  cost  Is  the  price 
paid  by  industrial  users  for  No.  2  fuel 
oil  in  the  region  in  which  the  non- 
exempt  end-user  Is  located.  The  Com- 
mission, however,  may  reduce  the  ceil- 
ing on  Incremental  pricing  from  the 
cost  of  No.  2  fuel  oil  to  the  cost  of  No. 
6.  It  may  do  so  upon  reaching  a  find- 
ing that  the  celling  must  be  reduced  In 
order  to  prevent  Incremental  pricing 
from  raising  gas  prices  to  the  point 
where  industrial  users  switch  from  gas 
to  oil.  thereby  shifting  capital  costs  to 
high-priority  users.  As  stated  in  the 
conference  report:  * 

The  determination  is  to  be  baaed  upon  a 
finding  that  the  use  of  the  lower  Btu  equi- 
valency level  Is  necessary  to  avoid  load  shift- 
ing that  would  otherwise  result  from  con- 
version of  Incrementally  priced  industrial 
facilities  to  substitute  fuels.  If  that  shifting 
would.  In  turn,  result  In  Increased  natural 
gas  rates  to  high-priority  users,  including 
residential  and  small  commercial  users. 

The  conferees  urged  the  Commission 
to  act  expeditiously  in  determining 
whether  the  celling  should  be  reduced. 

The  conferees  urge  the  Commission  to 
take  whatever  action  It  deems  appropriate 
or  necessary  to  avoid  any  delays  In  reducing 
the  substitute  fuel  level  so  as  to  avoid  the 
likelihood  of  conversions  from  natural  gas 
by  Industrial  users  If  those  conversions 
would  result  In  Increases  In  natural  gas 
rates  (or  any  residential,  small  commercial, 
and  other  high-priority  customers.  The  con- 
ferees intend  that  In  determining  the  likeli- 
hood of  these  conversions  occurring,  the 
Commission  move  rapidly  In  the  administra- 
tive hearings  so  as  to  avoid  the  irreparable 
damage  which  the  conferees  believe  will 
occur  to  high-priority  users  If  these  other 
Industrial  users,  faced  with  uncertain  natu- 
ral gas  rates,  begin  taking  steps  to  secure  al- 
ternate fuel  supplies. 

There  are  a  number  of  issues  regard- 
ing the  alternative  fuel  cost  celling  on 
Incremental  pricing  which  Commis- 
sioner Hall  specifically  Invites  partici- 
pants to  address  at  the  April  2.  1979. 
conference.  They  are  the  following: 

Issue  No.  1:  No.  2  or  No.  6 

Should  the  altematit>e  fuel  cost  ceil- 
ing be  based  on  the  cost  of  No.  2  fuel 
oil,  the  cost  of  No.  6  fuel  oil  or  some- 
thing in  between? 

Participants  at  the  April  2,  1979  con- 
ference are  invited  to  comment  on 
whether,  on  the  basis  of  data  In  their 
possession  and  their  experience,  it  will 
be  necessary  for  the  Commission  to 
base  the  alternative  fuel  cost  ceiling 
on  the  cost  of  No.  6  fuel  oil  in  order  to 


prevent  incremental  pricing  from  caus- 
ing the  conversion  of  incrementally 
priced  industrial  facilities  to  oil. 

IssuK  No.  2:  Rbgions 

What  should  be  the  regions  for  which 
alternative  fuel  cost  ceilings  should  be 
dertermined. 

The  conference  report  made  clear 
that  the  Commission  has  discretionary 
authority  to  determine  the  regions  for 
which  the  alternative  fuel  cost  ceilings 
shall  be  precrlbed:  * 

The  cost  of  substitute  fuel  oils  is  to 
be  determined  by  the  Commission  on  a 
regional  basis.  The  conference  agree- 
ment provides  the  Commission  dLscre- 
tlon  to  select  as  a  "region"  any  geo- 
graphic or  economic  unit  It  deems  ap- 
propriate. Thus,  the  region  could  be 
several  States,  a  part  of  a  State,  or 
even  an  area  with  particular  geograph- 
ic or  air  quality  characteristics  which 
afffect  the  tjrpe  of  fuel  used  by  indus- 
trial facilities. 

The  staff  has  under  consideration 
several  alternatives: 

•  There  could  be  one  nationwide 
region. 

•  There  could  l>e  multi-state  re- 
gions. There  are  a  variety  of  estab- 
lished multi-state  regions  which  could 
be  used:  DOE  Regions.  Bureau  of 
Mines  Refining  Regions.  Petroleimi 
Allocation  Districts  and  Census  Re- 
gions are  some  examples. 

•  Each  state  could  be  a  region. 

•  States  could  be  the  regions  at  the 
outset  of  the  Incremental  pricing  pro- 
gram, with  sulKequent  case-by-case  di- 
vision of  very  large  states  into  subre- 
glons  and  aggregation  of  small  states 
into  multi-state  regions  as  may  prove 
to  be  necessary. 

•  Standard  metropolitan  statistical 
areas  could  be  regions,  though  they 
would  have  to  l>e  supplemented  since 
SMSA's  do  not  encompass  the  entire 
geographic  area  of  the  nation. 

Parties  are  invited  to  express  their 
view  on  the  advantages  and  disadvan- 
tages of  these  options,  as  well  as  to 
bring  to  the  Commission  staff's  atten- 
tion any  other  options  which  parties 
believe  to  t>e  reasonable  and  to  have 
merit. 

The  Energy  Information  Adminis- 
tration has  been  asked  to  estimate  the 
cost,  both  to  the  government  and  to 
respondents,  of  several  of  the  options 
the  Commission  may  consider  in  deter- 
mining what  the  regions  should  be. 
EIA's  estimates  may  be  found  in  Ap- 
pendix A. 

IssDK  No.  3:  Wholesale  or  retail 

PRICE  • 

Should  the  ceiling  be  based  on  the 
wholesale  price  of  fuel  oil  or  the  retail 
price? 


Generally,  wholesale  sales  are  the 
sales  made  by  refineries.  According  to 
EUA.  there  are  125  refineries  to  be 
sampled,  and  only  75  of  those  refine 
No.  6  fuel  oil.  Retail  sales,  on  the 
other  hand,  are  made  both  by  refiner- 
ies and  by  local  fuel  oil  dealers.  There 
are  8.000  No.  2  fuel  oil  dealers,  but,  ac- 
cording to  EIA,  there  are  only  ap- 
proximately 400  No.  6  fuel  oil  dealers. 
Thus,  if  No.  6  data  were  to  be  collect- 
ed, only  400  dealers  and  75  refiners 
would  be  burdened.  Appendix  A  re- 
flects the  difference  in  administrative 
cost  between  collecting  data  from  re- 
finers and  collecting  data  from  No.  6 
fuel  oil  dealers. 

IssDE  No.  4:  Before-tax  or  after-tax 

Should  the  alternative  fuel  cost  ceil- 
ing be  based  on  the  price  Quoted  for 
fuel  oil  before  state  and  local  taxes  are 
included,  or  should  the  ceiling  be  based 
on  the  price  after  state  and  local  taxes 
are  included? 

Using  before-tax  data  would  be  con- 
sistent with  the  various  proposals 
made  in  Docket  No.  RM79-14 »  to 
measure  the  maximum  surcharge  ab- 
sorption capability  on  the  basis  of  the 
before-tax  rate  for  gas. 

Issue  No.  5:  Averaging 

What  should  be  the  length  of  the 
period  for  which  weighted  averages 
should  be  taken  in  deriving  alternative 
fuel  cost  ceilings  from  oil  price  data? 

The  Conimlssion's  staff  Is  con.slder- 
ing  periods  ranging  from  one  month  to 
six  months.  Conference  participants 
are  invited  to  comment  on  the  length 
of  the  period  for  which  a  weighted 
average  should  be  taken  and  to  ex- 
plain the  rationale  behind  whatever 
option  they  favor. 

Issue  No.  6:  Adjustment  factor 

Should  there  be  a  downward  adjust- 
ment of  the  average  cost  of  oil?  If  so, 
what  should  be  the  factor  by  which 
there  will  be  a  downward  adjustment? 

A  ceiling  based  on  average  cost  im- 
plies that  some  user  will  pay  more 
than  the  ceiling  and  some  users  less.  Is 
this  acceptable  or  should  there  be  an 


Footnotes  continued  from  last  page 

price"  means  the  price  charged  for  oil  sold 

for  resale.  • 

»  See:  Regulations  Implementing  the  In- 
cremental Pricing  Provisions  of  the  Natural 
Gas  Policy  Act  of  1978.  Docket  RM79-14. 
Notice  of  Informal  Public  Conference  and 
Inquiry  issued  January  12.  1979. 
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adjustment  to  reflect  this  statistical 
fact? 

One  option  is  not  to  have  an  adjust- 
ment factor.  Another  option  is  to 
adjust  the  weighted  average  cost  of 
fuel  oil  downward  by  some  arbitrary 
fixed  percentage.  A  third  option  Is  to 
adjust  the  weighted  average  downward 
by  one  or  more  standard  deviations 
from  the  mean.  In  this  latter  case, 
whether  it  Is  statistically  possible  to 
adjust  by  more  than  one  standard  de- 
viation from  the  mean  will  depend 
upon  sample  size.  If  one  standard  devi- 
ation is  used,  approximately  16  per- 
cent of  the  observations  will  be  In  the 
lower  "tall",  i.e..  below  the  resulting 
celling  price,  assuming  an  approxi- 
mately normal  distribution.  If  two 
standard  deviations  are  used,  approx- 
mately  2.5  percent  of  the  observations 
will  be  in  the  lower  tall.  If  three  stand- 
ard deviations  are  used,  approximately 
.5  percent  of  the  observations  would 
be  in  the  tail. 

Issue  No.  7:  Frequency  or  collection 

How  often  should  data  on  fuel  oil 
prices  be  collected? 

A  variety  of  possibilities  are  being 
considered  for  how  frequently  data 
should  be  collected: 

•  Monthlsr; 

•  Bimonthly: 

•  Quarterly; 

•  Tri-annually; 

•  Semi-annually. 

Issue  No.  8:  Frbquemcy  or 
publication 

How  freguently  should  the  ceiling  be 
publshed? 

It  would  seem  sensible  to  publish  the 
ceiling  at  least  as  frequently  as  it  is 
collected.  It  does  not  follow,  however, 
that  if  collection  of  data  is  less  fre- 
quent than  monthly,  publication  must 
also  l>e  less  frequent.  For  example, 
data  could  be  collected  on  a  quarterly 
basis.  Fuel  cost  could  then  be  project- 
ed over  the  next  three  months,  and 
each  month  the  Commission  could 
publish  an  adjusted  ceiling.  Update  of 
the  ceiling  of  the  basis  of  new  data,  of 
course,  would  occur  In  this  example 
only  every  three  months. 

Parites  are  invited  to  comment  not 
only  on  the  issues  which  have  just 
been  set  out  above,  and  they  are  also 
urged  to  raise  any  other  issues  which 
they  believe  should  be  considered  re- 
garding the  altematice  fuel  cost  cell- 
ing. Conference  participants  are  urged 
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to  make  their  recommendations  as 
specific  and  as  detailed  as  possible. 

This  Notice  should  not  be  interpret- 
ed as  implying  any  decision  or  even 
disposition  on  the  part  of  the  Commis- 
sion with  respect  to  how  Title  II 
should  be  implemented.  This  Informal 
opportunity  for  comment  is  intended 
to  supplement  but  not  to  supplant  the 
opportunity  for  comment  which  will 
be  provided  when  the  Commission 
issues  a  Notice  of  Proposed  Rulemak- 
ing regarding  the  alternative  fuel  cost 
ceiling.  A  series  of  regional  hearings 
will  then  be  convened  to  permit  public 
comment  on  the  matter  contained  in 
the  Notice  of  Proposed  Rulemaking. 

Interested  persons  and  groups  are 
Invited  to  participate  In  the  April  2. 
1979  Informal  conference  by  making 
oral  presentations,  by  submitting  writ- 
ten comments,  or  both.  Persons  wish- 
ing to  make  oral  presentations  at  the 
conference  should  notify  the  Secre- 
tary of  the  Commission  in  writing  on 
or  t>efore  March  27.  1979  and  should 
indicate  the  amount  of  time  desired.  A 
schedule  of  presentations  will  be  avail- 
able on  March  30,  1979.  Time  for  Indi- 
vidual oral  presentations  will  t>e  limit- 
ed, so  group  presentations  are  encour- 
aged. 

Written  comments  should  be  ad- 
dressed to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washing- 
ton. D.C.  20426.  Any  comments  re- 
ceived will  be  Included  In  the  Docket 
RM79-21  public  reading  fUe  In  the 
Commission's  Office  of  Public  Infor- 
mation. Parties  who  intend  to  make 
oral  presentotlons  at  the  April  2,  1979 
conference  axe  urged  to  bring  copies  of 
any  written  comments  they  have  for 
distribution  to  the  conference  partici- 
pants. 

In  response  to  a  number  of  requests, 
the  Secretary  is  establishing  a  mailing 
list  for  both  this  Docket  and  Docket 
No.  RM79-14.  All  those  who  submitted 
written  comments  In  Docket  No. 
RM79-14  are  on  the  mailing  list  in  the 
Docket.  All  parties  who  submit  written 
comments  by  April  2.  1979  will  have 
their  names  included  on  the  mailing 
list  in  this  docket. 

Anyone  who  does  not  submit  com- 
ments but  who  wishes  to  be  on  the 
mailing  list  should  send  a  request  for 
Inclusion  on  the  mailing  list  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426. 

Kenneth  F.  PLtiMB. 
Secretary. 


<S.   Rep.   No.   95-1752.  95th   Cong.,   2nd 
Sess.  100(1978). 


>S.  Rep.  No.  95-1752.  9Sth  Cong..  2nd 
Sess.  99(1978) 

*In  this  Notice,  "retail  price"  means  the 

price  charged  to  any  end-user.  "Wholesale 

Footnotes  continued  on  next  page 
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APPENDIX  A 


NO.  6  OIL 


VARIABLE  COST 


\VW9b  pel 

1  ui  III/  rvuii  -  - 

•  #AI ,UUUJ 

KEY 

Cost  to 
Government 

NATION 

DoE 
REGION 

STATE 

SMSA 

Cost  to 
Respondents 

REFINER 
Universe  :  75 

0.5 
0.0 

40.0 
5.0 

40.0 
5.0 

40.0 
20.0 

.  - 

DEALER 
Universe  :  400 

44.5 
52.8 

50.0 
96.5 

50.0 
125.0 

FIXED  COST 
(Cost  to  Government  of  Implementation) 
($  X  1.000) 


NATION 

DoE 
REGION 

STATE 

SMSA 

REFINER 

4 

275 

300 

325 

DEALER 

338 

384 

409 

14810-22-Ml 


DEPARTMENT  OF  THE  TREASURY 

Ctmlem*  S«rvic« 

131  era  Port  1] 

PtlVACY  Aa  OF  1974 

Pr«po»*d  Notice  of  Rwl*t  Exempting  a  Sy«t«M 
•f  Rvcerdf  from  Certain  R*quir«iH«nl» 

AGENCY:  United  States  Customs 
Service,  Department  of  the  Trejusury. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  require- 
ments of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  the  United  States  Cus- 
toms Service  hereby  gives  notice  of 
proposed  rulemaking  exempting  the 
system  entitled  "Automated  Index  to 
Central  Enforcement  Files'*  in  accord- 
ance with  sections  (j)  and  (k)  of  the 
Privacy  Act  of  1974.  The  system  is  pro- 
posed to  be  exempted  to  maintain  con- 
fidentiality of  data  obtained  from  rar- 
ious  .sources  which  are  investigative  in 
nature  and  are  used  for  law  enforce- 
ment purposes.  _ 

DATE:  Comments  must  be  recrtved  on 
or  before  April  19.  1979. 

ADDRESS:  Send  comments  to  Linda 
Hartford.  Entry  Procedures  and  Pen- 
ally Division.  United  States  Customs 
Service.  1301  Constitution  Avenue, 
N.W..  Wa-shington.  D.C.  20229. 


FOR      FURTHER 
CONTACT: 


INFORMATION 


[PR  Doc.  79-8425  Piled  3-l»-7»;  8:4S  am] 


Linda  Hartford  (202-566-8681) 

DRAFTING  INFORMATION:  The 
principal  author  of  this  document  was 
Linda  Hartford,  Entry  Procedures  and 
Penalties  Division,  Office  of  Regula- 
tions and  Rulings,  United  States  Cus- 
toms Senice.  However,  personnel  from 
other  offices  of  the  Customs  Service 
participated  in  its  development,  both 
on  matter  of  substance  and  of  style. 

SUPPLEMENTARY  INFORMATION: 
The  provisions  of  the  Privacy  Act  of 
1974     from     which     exemptions     are 


claimed  under  5  U.S.C.  552a(j)(2)  are 
as  follows: 

5  U.S.C.  552a(c)  (3)  and  (4) 

5  U.S.C.  552a(d)  (1),  (2).  (3).  (4) 

5  U.S.C.  552a(e)  (1)  (2)  and  (3) 

5  U,S.C.  552a(e)  (4XG),  (H).  and  (1) 

6  U.S.C.  552a(e)  (5)  and  (8) 
5U.S.C.  552a(f) 
5U.S.C.  552a(g) 

The  Provisions  of  the  Privacy  Act  of 
1974  from  which  exemptions  are 
claimed  under  5  U.S.C.  552a(k)(2)  are 
ae  follows: 

5U.S.C.  552a(c)(3) 

6  U.S.C.  552a(d)  (1).  (2).  (3).  and  (4) 

5U.S.C.  552a(eKl) 

5  U.S.C.  552a(e)(4)  (G).  (H).  and  (I) 

6  U.S.C.  552a(f) 

In  accordance  with  the  above,  it  is 
proposed  to  amend  31  CFR  1.36 
United  States  Customs  Ser\ice,  Notice 
of  Exempt  Systems  by  abiding  "Auto- 
mated Index  to  Central  Enforcement 
Files"  to  the  listing  under  a.l  follow- 
ing "Aircraft  Registers"  and  under  b.l 
following  "Attorney  Ca.se  File." 

Dated:  March  9.  1979. 

W.  J.  McDonald. 
Acting  Assistant  Secretary 
(Administration). 

Section  1.36  is  amended  by  adding 
"Automated  Index  to  Central  Enforce- 
ment Files"  alphabetically  to  the  lists 
feB  paragraph  a.l  and  b.l  under  the 
nrwtrr  heading  United  Statss  Customs 
Serrloe. 

f  IjM  SyHlemh  exempt  in  whole  »r  in  part 
trwm  provisionx  <*r  ■'•  l!.S.(!.  h^y'ia  and 
IhiK  part. 

•  •  •  •  • 
United  States  Customs  Service 

notice  of  exempt  systems 

•  •  •  •  « 

a.  General  exemptions  under  5  U.S.C. 
552a(j)i2).  *  *  ' 

1.  Exempt  Systems.  '  '  * 
Automated    Index    to    Central    I3n- 
forcement  Files. 

•  •  •  •  • 

b.  General  exemptions  under  5 
U.S.C.  552a(j)(2).  '  *  ' 

1.  Exempt  Systems.  *  *  • 
Automated    Index    to    Central    En- 
forcement Files. 

»  •  .  *  • 

IFR  Dor.  79-e30«  Pili-d  3- 19-79:  8:45  am) 
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Thfa  MCtion  o<  •♦>•  FEDERAL  REGISTER  tontoioi  documtnti  o«hef  Ihon  rules  or  propoMd  rviWi  fhof  ore  oppticoble  to  fhe  public.  Notice*  o<  heotrng*  ond 
Wiveitigatiem,  committee  meetings,  ogeocy  decisions  ond  rulings,  delegations  o*  outhooty,  filing  of  petitions  and  opplicotions  and  ogeocy  stotemeots  of 
organization  and  functions  ore  examples  of  documents  appearing  in  IW*  MCtion. 


(3410-15-M] 

DEf  ARTMENT  OF  AGRICULTURE 

Rwral  El«<trifi€«tien  Adminlttrotien 

INTENT  TO  PtCTAKE  MAH  ENVIRONMENTAL 
Mltr AO  STATEMENT 

Notice  is  hereby  given  that  the 
Rural  Electrification  Administration 
(REA)  Intends  to  prepare  a  Draft  En- 
vironmental Impact  Statement  (EIS) 
in  accordance  with  Section  102(2X0 
of  the  National  Environmental  Policy 
Act  of  1969  in  connection  with  an  an- 
ticipated request  for  a  loan  guarantee 
commitment  from  Allied  Power  Coop 
erative  of  Iowa  (Allied).  1390  Financial 
Center.  Des  Moines.  Iowa  50309,  to 
provide  certain  generation  and  related 
transmission  facilities. 

The  proposed  generating  facility  will 
consist  of  one  800  MW  coal-fired  gen- 
erating unit  to  be  constructed  on  a  site 
ultimately  capable  of  supporting  a 
maximum  of  1.200  MW  of  generating 
capacity.  Associated  with  the  proposed 
generating  station  will  be  coal  han- 
dling and  bulk  transmission  facilities. 
Specific  sources  of  coal  to  supply  the 
proposed  generating  station  have  not 
been  identified  to  date.  Likewise,  spe- 
cific transmission  facilities  and  line 
routings  have  not  been  identified  as  of 
this  writing.  Allied  anticipates  that 
the  first  600  MW  of  generating  capac- 
ity win  be  needed  In  1986  to  meet  the 
projected  load  growth  of  Its  members' 
systems. 

The  entire  State  of  Iowa  was  exam- 
ined to  determine  a  suitable  location 
for  the  proposed  generation  facility. 
Allied  has  identified  a  location  in  the 
vicinity  of  Mondamin.  Harrison 
County.  Iowa,  as  their  preferred  site. 
Other  potentially  suitable  sites  In- 
clude locations  near  Pacific  Junction. 
Mills  County.  Iowa,  and  Benton,  Fre- 
mont County,  Iowa. 

A  scoping  meeting  was  conducted  on 
November  29.  1978,  to  discuss  siting 
issues  related  to  Allled's  proposed 
project.  Various  Federal,  state,  and 
local  agencies,  including  REA.  were 
represented.  Significant  Issues  identi- 
fied during  this  meeting  Include  the 
potential  effects  of  the  proposed  proj- 
ect on  ground  water,  fish  and  wildlife 
resources,  wetlands,  and  floodplalns. 
REA  has  been  tentatively  identified  as 
the  lead  sigency  for  the  purpose  of  pre- 
paring a  Federal  Draft  EIS.  All  rea- 


sonable alternatives  will  be  addressed 
In  this  effort. 

REA  intends  to  hold  public  informa- 
tion meetings  designed  to  gain  Input 
from  the  general  public  on  pertinent 
Issues  related  to  Allled's  proposed 
project.  A  separate  Federal  Register 
Notice  will  be  forthcoming,  announc- 
ing further  details. 

Interested  persons  are  invited  to 
submit  comments  which  may  be  help- 
ful in  preparing  the  Draft  EIS. 

Comments  should  be  forwarded  to 
the  Assistant  Administrator-Electric, 
Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250.  with  a  copy 
to  Allied  Power  Cooperative  of  Iowa, 
whose  address  was  given  above.  Addi- 
tional information  may  be  obtained  at 
Allied  Power  Cooperative  of  Iowa's 
office  during  regular  business  hours. 

REA  financing  assistance  to  Allied 
will  be  subject  to.  and  release  of  funds 
thereunder  will  be  contingent  upon. 
REA's  reaching  satisfactory  conclu- 
sions with  respect  to  envirormiental  ef- 
fects and  final  action  will  be  taken 
only  after  compliance  with  Environ- 
mental Statement  procedures  required 
by  the  National  Envirorunental  Policy 
Act  of  1969. 

Dated  at  Washington.  D.C.  this  12 
day  of  March.  1979. 

ROBSRT  W.  PeRAGCN. 

AdministTxitor. 
(FR  Doc.  79-8293  PUed  3-19-79;  8:45  am] 


[3510-25-M] 

DEPARTMEMT  OF  COMMERCE 

Fereign-Tra4e  low  Momrd 
[Order  No.  143] 

AUTHORIZATION  TO  CONDUCT  GOlO  PROC- 
ESSING OretATIONS  IN  U.S.  FOREIGN- 
TRAOE  ZONES 

Pursuant  to  Its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regxilatlons  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  order: 

WHEREAS,  Foreign-Trade  Zones 
Board  Order  No.  4.  dated  October  21, 
1937  (2  FR  2784),  imposed  restrictions 
relative  to  the  handling  of  gold  and 
silver  in  U.S.  foreign-trade  zones; 

WHEREAS.  Board  Order  No.  4  was 
amended  on  February  6.  1939  (4  FR 


541).  to  remove  the  restriction  on 
silver  operations  in  zones,  retaining 
the  restriction  on  gold:  and 

WHEREAS,  Pub.  L.  93-373  (effective 
December  31,  1974)  removed  all  re- 
strictions on  the  Importation,  process- 
ing, or  private  ownership  of  gold: 

NOW,  THEREFORE,  the  Board 
hereby  orders: 

Foreign-Trade  Zones  Board  Order 
No.  4,  as  amended  on  February  6,  1939. 
is  rescinded,  as  of  this  date. 

Signed  at  Washington.  D.C.  this 
12th  day  of  March  1979. 

Foreign-Trade  Zones 

Board. 
JUANITA  M.  Kreps. 
Chairman  and  Executive  Officer. 

Attest: 
JoHH  J.  DaPoiJte. 
Executive  Secretary. 

[FR  Doc.  79-8380  Piled  3-19-79;  8:45  am] 


[3510-25-M] 

bidwttry  and  Trade  AdminittroHoa 

RUSH-fRESBYTERIAN-ST.  LUKFS  MEIMCAl 

CCNTER 

Con»oHdoted  OedsioM  •m  Applicationt  for 

Dwty-f  re*  EtHry  of  ElectroM  Microtcopo* 

The  following  is  a  consolidated  deci- 
sion on  applictions  for  duty-free  entry 
of  electron  microscopes  pursuant  to 
Section  8(c)  of  the  Educational.  Scien- 
tific, and  C^iltural  Materials  Importa- 
tion Act  of  1966  (Public  Law  89-651.  80 
Stat  897)  and  the  regulations  Issued 
thereunder  as  amended  (15  CFR  301). 
(See  especially  Section  301.11(e).) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this  consol- 
idated decision  is  available  for  public 
review  between  8:30  A.M.  and  5:00 
P.M.  in  Room  6886C  of  the  Depart- 
ment of  Conmierce  Building,  at  14th 
and  Constitution  Avenue.  N.W..  Wash- 
ington. D.C. 20230. 

Docket  Number  79-00108.  Applicant: 
Rush-Presbyterlan-St.  Luke's  Medical 
Center.  1753  West  Congress  Parkway. 
Chicago,  Illinois  60612.  Article:  Elec- 
tron Microscope.  Model  JEM  lOOCX 
and  accessories.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  use  of  article: 
The  article  is  intended  to  be  used  by 
students  frot6  the  following  three 
formal  courses  and  also  independent 
thesis  research  as  an  integral  part  of 
the  educational  program: 


CE  BIO  512— Scientific  Basis  of  Elec- 
tron Microscopy 

CE  BIO  522— EHectron  Microscopy 
Laboratory 

CE  BIO  531— etereology 

CE  BIO  699— Independent  Thesis  Re- 
search 

Application  received  by  Commission- 
er of  Customs:  January  9,  1979  Article 
ordered:  September  7,  1978. 

Docket  Number  79-00112.  Applicant: 
University  of  Virginia.  Department  of 
Anatomy.  1300  Jefferson  Park  Avenue, 
Box  No.  439,  Charlottesville.  Va. 
22908.  Article:  Electron  Microscope. 
Model  JEM-IOOCX/SEG  and  Accesso- 
ries. Manufacturer:  JEOL  Ltd..  Japan. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  electron  micro- 
scopic studies  of  the  following: 

(1)  Formation  of  myocardial  T-axial 
tubules  and  .sarcoplasmic  reticulum— a 
thorough  study  of  the  development,  in 
mammalian  heart,  of  the  two  major 
"membrane  systems"  of  cardiac 
muscle  cells. 

(2)  Morphology  and  cytochemistry 
of  N-SR  and  J-SR— study  which  will 

"  document  a  number  of  features  of  SR, 
including  Its  morphological  variations 
among  different  species  of  mammals, 
the  geometric  makeup  of  couplings, 
and  the  types  of.  and  time  of  develop- 
ment, of  various  enzymatic  activities 
within  the  SR, 

(3)  Determination  of  the  ionic  con- 
tent (Na*.  K',  CI  ,  Ca'*)  of  the  tubular 
systems  and  various  organelles  of 
muscle  cells,  and 

(4)  Development  of  the  mature  pat- 
tern of  Insulin  receptors  in  cells  from 
normal  and  diabetic  mice. 

In  addition,  the  article  will  be  used 
to  train  graduate  students,  post-doc- 
toral fellows,  residents,  and  medical 
students  in  the  u.se  of  an  electron  mi- 
croscope. Application  received  by 
Commi-ssloner  of  Castoms:  January  9. 
1979.  Article  ordered:  October  9.  1978. 

Docket  Number  79-00114.  Applicant: 
The  Methodist  Hcspital.  6516  Bcrtner. 
Cullen  Eye  Institute.  Houston.  Texas 
77030.  Article:  Electron  Microscope. 
Model  JEM-IOOCX  and  Accessories. 
Manufacturer:  JEOL  Ltd..  Japan.  In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  to  probe  minimal  de- 
natured, high  resolution  molecular  de- 
tails of  human  and  experimental 
ocular  tissue.  Specifically,  the  follow- 
ing will  be  studied:  molecular  aspects 
of  minimally  denatured  photoreceptor 
membranes;  membrane  and  organelle 
changes  associated  with  retinitis  pig- 
mento.sa:  retinal  abnormalities  related 
to  defined  human  genetic  lesions;  col- 
lagen and  mucopolysaccharide  abnor- 
malities in  human  corneal  kerato- 
conus;  surface  changes  associated  with 
Intraocular  lens  rejections.  Application 
received  by  Commissioner  of  Customs: 
January  9.  1979.  Article  ordered: 
August  15,  1978. 
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Docket  Number  79-00115.  Applicant: 
The  Mercy  Hospital  of  Pittsburgh. 
Pride  and  Locusts  Sts.,  Pittsburgh. 
Pennsylvania  15219.  Article:  Electron 
Microscope,  Model  JEM-lWiS  and  Ac- 
cessories. Manufacturer  JEOL  Ltd., 
Japan.  Intended  use  of  article:  The  ar- 
ticle is  intended  to  be  used  for  study- 
ing the  ultrastructural  morphology  of 
a  variety  of  biological  materials; 
human  tissues  obtained  by  surgical 
biopsy  and  autopsy  to  aid  in  the  diag- 
nosis of  various  kidney,  muscle,  and 
neoplastic  diseases.  The  article  will 
also  be  used  diagnostically  in  the  ex- 
amination of  peripheral  blood  lympho- 
cytes from  leukemic  patients.  In  addi- 
tion to  the  diagnostic  information  pro- 
vided by  ultrastructural  examination, 
analysis  should  lead  to  new  insights  to 
the  nature  of  some  of  the  less  well- 
studied  disorders  encountered.  The  ar- 
ticle Is  also  Important  to  specific  re- 
search projects:  (1)  ultrastructural 
high  resolution  autoradiographic  anal- 
ysis of  viral-induced  transformation  of 
skeletal  muscle  cells  differentiating  in 
vitro  (2)  ultrastructural  analysis  (in- 
cluding high-resolution  histochemistry 
and  Immunocytochemistry)  of  tumor 
cell  colonies  differentiating  in  vitro. 
In  addition  to  training  members  of  the 
Pathology  DeiMirtment  in  ultrastruc- 
tural techniques,  the  article  will  be 
used  to  train  any  physicians  in  ap- 
proved residency  training  programs. 
Application  recefved  by  Commissioner 
of  Customs:  January  9.  1979.  Article 
ordered:  December  6.  1978. 

Docket  Number  79-00118.  Applicant: 
U.S.  Eastern  Regional  Research 
Center,  600  East  Mermaid  Lane.  Phila 
delphia.  Pennsylvania  19118.  Article: 
Electron  Microscope.  Model  EM  lOB, 
and  Accessories.  Manufacturer:  Carl 
Zeiss.  West  Germany.  Intended  use  of 
article:  The  article  is  Intended  to  be 
used  to  carry  out  ultrastructural  inves- 
tigations involving  detailed  studies  of 
the  morphology  of  agricultural  prod- 
ucts and  byproducts  as  related  to  their 
physical  and  biochemical  properties. 
Investigations  in  progress  involve  host- 
pathogen  relationships  in  the  potato, 
changes  in  ultrastructure  of  meat  tis- 
sues as  related  to  thermal  and  me- 
chanical stress,  determination  of  loca- 
tion of  specific  proteins  and  enzymes 
associated  in  the  lactating  cells  of 
bovine  mammary  tissue  using  ferritin 
label  antibodies,  and  location  of  the 
polymer  graft  site  in  polymerized 
leathers.  Application  received  by  Com 
missioner  of  Customs:  January  15. 
1979.  Article  ordered:  December  26. 
1978. 

Docket  Number  79-00120.  Applicant: 
University  of  California.  Lawrence 
Berkeley  Laboratory,  1  Cyclotron 
Road.  Berkeley,  CA  94720.  Article: 
Electron  Microeoojae,  Model  EM  400 
and  accessories.  Manufacturer:  Philips 
Eaectronics    Instruments    NVD.    The 
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Netherlands.  Intended  use  of  article: 
The  article  is  intended  to  be  used  for 
studies  of  inorganic  materials,  and  to 
relate  these  findings  to  their  macro- 
scopic properties.  In  addition,  the  arti- 
cle will  be  used  in  Materials  Science 
and  Engineering  courses  (Electron  Dif- 
fraction and  Microscopy  (MSE  213A). 
Electron  Diffraction  and  Microscopy 
Laboratory  (MSE  213L),  and  Advanced 
Electron  Microscopy  (MSE  213B))  to 
familiarize  students  with  the  best 
available  techniques  in  transmission 
electron  microscopy  for  research  in 
materials  Science.  Application  received 
by  Commissioner  of  Customs:  January 
9,  1979.  Article  ordered:  December  8. 
1978. 

Docket  Number  79-00123.  Applicant: 
National  Institutes  of  Health,  Bldg.  2. 
Room  322,  9000  RockvUle  Pike,  Be 
thesda,  Maryland  20014.  Article:  Elec- 
tron Microscope.  Model  EM  400  HMO 
with  Accessories.  Manufacturer:  Phil- 
ips Electonics  NVD,  The  Netherlands. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  the  study  of 
the  structures  of  enzymes  and  protein- 
nucleic  acid  complexes.  For  the  study 
of  such  complex  molecules,  particular- 
ly for  the  detailed  study  of  the  mecha 
nism  of  enzyme  action,  detailed  infor- 
mation on  the  internal  structure  of  in- 
dividual proteins,  or  the  interaction 
between  protein  and  nucleic  acid  is  es- 
sential. Application  received  by  Com- 
missioner of  Customs:  January  15. 
1979.  Article  ordered:  September  30. 
1978. 

Docket  Number  79-00126.  Applicant: 
Viral  and  Rickettsial  Disease  Labora- 
tory. California  State  Department  of 
Health  Services,  2151  Berkeley  Way. 
Berkeley.  CA  94704.  Article:  Electron 
Microscope.  Model  H-500L  with  acces- 
sories. Manufacturer  Hitachi  Ltd.. 
Japan.  Intended  use  of  article:  The  ar- 
ticle is  intended  to  be  used  for  the 
identification  of  viral  agents  In  speci- 
mens submitted  from  public  health 
and  medical  care  agencies  to  the  State 
Laboratory.  It  will  be  used  primarily 
for  the  identification  of  those  agents 
which  cannot  be  grown  in  the  labora- 
tory, thus  precluding  the  use  of  stand- 
ard methods  of  culture  of  identifica- 
tion of  viral  agents.  Some  of  the  Im- 
portant himian  viruses  for  which  iden- 
tification has  become  possible  by  the 
application  of  high  resolution  im- 
munoelectron  microscopy  technics  in- 
clude: (1)  the  causative  \nruses  of  wide- 
spread outbreaks  of  acute  nonbacterial 
gastroenteritis;  (2)  rotavirus,  the  cau- 
sative agent  of  infantile  gastroenteri- 
tis: and  (3)  hepatitis  A  Tims,  the  agent 
of  common  infectious  hepatitis.  Appli- 
cation received  by  Commissioner  of 
Customs:  January  15,  1979.  Article  or- 
dered: October  31,  1978. 

Docket  Number  79-00130.  Applicant: 
University  of  Massachusetts,  Depart- 
ment of  Microbiology.  Amherst.  MA 
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01003.  Article:  Electron  Microscope, 
Model  JEM  lOOS  and  accessories.  Man- 
ufacturer JEOL  Ltd..  Japan.  Intended 
use  of  article:  The  article  Is  Intended 
to  be  used  in  the  following  ongoing  re- 
search projects: 

(1)  Cytochemlcal  analysis  of  gliding 
microorganisms  of  the  human  oral 
carity. 

(2)  Cytology  of  the  adrenal  medulla 
and  its  catecholamine  secretory  vesti- 
cles. 

(3)  Cytological  studies  of  age 
changes  In  the  surface  membrane  in 
the  nematode,  caenorhabditis  brigg- 
sae, 

(4)  Plasma  membrane  studies  In  die- 
tyostelium  discoidium, 

(5)  Cytological  analysis  of  the  red 
blood  cell  membrane  as  a  function  of 
structural  transitions  Induced  by  scan- 
ning calorlmetry, 

(6)  Electron  microscopy  of  RNA-pro- 
tein  interactions. 

(7)  Studies  of  the  pollen  wall  of  the 
ranalean  complex. 

<8)  Cytological  characterization  of 
cell  types  from  cultured  endothelial 
and  smooth  muscle  ceUs. 

(9)  The  development  of  photosyn- 
thetic  reaction  center  in  the  green 
photosynthetlc  bacteria. 

(10)  Migration  of  spriochetes 
through  mammalian  tissues. 

(11)  Genetics  of  bacillus  thuringien- 
sis  and  it£  phages, 

(12)  Genetic  analysis  of  the  interac- 
tions between  a  unique  RNA  bacterio- 
phage and  its  bacillus  host, 

(13)  Electron  microscopy  of  African 
pathogenic  protozoa. 

(14)  EHectron  microscopy  of  selected 
bacterial  viruses. 

(15)  Electron  microscopy  of  genetic 
material,  and 

(16)  (Otology  of  the  cell  envelop  of 
pseudomona*  cepacia. 

In  addition,  the  article  will  be  used 
to  teach  graduate,  undergraduate  stu- 
dents and  faculty  the  newer  tech- 
niques in  ultrastructural  Identification 
of  biological  material  in  the  course: 
Microbiol  750.  Electron  Microscopy. 
Application  received  by  Commissioner 
of  Customs:  January  19.  1979.  Article 
ordered:  November  17,  1978. 

Oocket  Number  79-00133.  Applicant: 
Cieorge  Washington  University  Medi- 
cal SchooL  2300  I  Street,  NW..  Wash- 
ington. DC  20037.  Article:  Electron  Mi 
croscope.  Model  JEM-IOOS.  Manufac- 
turer: JEOL  Ltd..  Japan.  Intended  use 
of  article:  The  article  Is  Intended  to  be 
used  for  ultrastructural  studies  of  bio- 
logical materials,  specifically  cell  mem- 
branes of  various  types.  Experiments 
to  be  conducted  involve  the  effects  of 
dietary  fibers  on  the  gastrointestinal 
tract  at  an  ultrastructural  level  and 
rheological  studies  of  sickle  cell 
anemia.  The  article  will  also  be  used  in 
the  course  Electron  Microscopy  in  Cell 
Biology  to  taitroduce  graduate  and/or 


NOTICES 

medical  students  to  the  theory  and 
practical  aspects  of  electron  micros- 
copy with  particular  respect  to  biologi- 
cal samples.  Application  received  by 
Commissioner  of  Customs:  January  19. 
1979.  Article  ordered;  Deceml)er  7. 
1978. 

Comments:  No  comments  have  been 
received  with  respect  to  any  of  the 
foregoing  applications. 

Decision:  Applications  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article 
for  such  purposes  as  these  articles  are 
intended  to  be  used,  was  bemg  manu- 
factured In  the  United  States  at  the 
time  the  articles  were  ordered. 

Reasons:  Each  foreign  article  to 
which  the  foregoing  applications  relat- 
ed is  a  conventional  transmission  elec- 
tron microscope  (CTTEM).  The  descrip- 
tion of  the  Intended  research  and/or 
educational  use  of  each  article  estab- 
lishes the  fact  that  a  comparable 
CTEM  is  pertinent  to  the  purposes  for 
which  each  Is  Intended  to  be  used.  We 
know  of  no  CTEM  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each  ar- 
ticle described  at)ove  or  at  the  time  of 
receipt  of  application  by  the  U.S.  Cus- 
toms Service. 

The  Department  of  Commerce 
knows  of  no  other  Instrument  or  appa- 
ratus of  equivalent  scientific  value  to 
any  of  the  foreign  articles  to  which 
the  foregoing  applications  relate,  for 
such  purposes  as  these  articles  are  in- 
tended to  be  used,  which  was  being 
manufactured  In  the  United  States 
either  at  the  time  of  order  or  at  the 
time  of  receipt  of  application  by  the 
U.S.  Customs  Service. 

(CataloK  of  Federal  Domestic  Assistance 
Prognun  No.  11.105.  IniporUtion  of  Duty- 
Free  Educational  and  Scientific  Materlids. ) 

8TAHLET  P.  KRAMXK. 

Pmgram      Manaoer.      Florence 
Agreement  Program,  Statutory 
Import  Programs  Stajf. 
[FR  Doc.  79-8278  Piled  S-IS-T*:  8:45  ami 
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The  following  Is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  Section  6<c)  of 
the  Educational.  Scientific,  and  Cul- 
tural Materials  Importation  Act  of 
1966  (Public  Law  89-651.  80  Stat.  897) 
and  the  regulations  issued  thereunder 
as  amended  (15  CFR  301). 

A  copy  of  the  record  pertaining  to 
this  decision  is  available  for  public 
review  between  8:30  a.m.  and  5:00  p.m. 
In  Room  6886C  of  the  Department  of 
Conunerce  Building,  at  14th  and  Con- 


stitution Avenue.  N.^..  Washington. 
D.C.  20230. 

Docket  Number  79-00065.  Applicant: 
The  University  of  Texas  at  Austin. 
Electrical  Engineering  Research  Labo- 
ratory. 10100  Burnet  Rd..  Austin.  TX 
78758.  Article:  Millimeter  Reflex  Klys- 
trons. Manufacturer  Varian  Asso- 
ciates of  Canada.  Canada.  Intended 
use  of  article:  The  article  is  Intended 
to  be  used  for  research  pruposes  in  the 
field  of  radio  astronomy.  The  phenom- 
ena studied  are  the  spectral  line  emis- 
sions of  interstellar  molecules,  the 
continuum  radiation  of  planets  and 
the  emission  of  atmospheric  constitu- 
ents. In  addition,  the  article  will  be 
used  in  the  following  courses  which  all 
graduate  students  obtaining  a  Ph.D.  in 
millimeter  wavelength  radio  astron- 
omy must  take: 

a.  Astronomy  393S— Theoretical  As- 
trophysics—Interstellar Medium. 

b.  Astronomy  393— Dense  Interstel- 
lar Matter. 

c.  Astronomy  391— Graduate  Re- 
search in  Astronomy. 

d.  Astronomy  399R.  699R,  and 
999R— Dissertation. 

Comments:  No  comments  have  been 
received  with  respect  to  this  applica- 
tion. 

Decision:  Application  approved.  No 
Instnmient  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article, 
for  such  purposes  as  this  article  Ls  in- 
tended to  be  used,  is  being  nianufac- 
tured  in  the  United  States. 

Reasons:  The  foreign  articles  are  ca- 
pable of  operating  in  the  frequency 
range  of  104-110  GHz  and  132-140 
GHz.  The  National  Bureau  of  Stand- 
ards advises  In  Its  memorandum  dated 
February  27.  1979  that  (I)  the  capabil- 
ity of  the  foreign  sutlcle  described 
above  Is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of 
no  domestic  instnunent  or  apparatus 
of  equivalent  scientific  ralue  to  the 
foreign  article  for  the  applicant's  In- 
tended use. 

The  Department  of  Commerce 
knows  of  no  other  instrument  or  appa- 
ratus of  equivalent  scientific  value  to 
the  foreign  article,  for  such  purposes 
as  this  article  is  intended  to  be  used, 
which  is  being  manufactured  in  the 
United  SUtes. 

(Catalog  of  Federal  DomesHc  Assistance 
Prognun  No.  11.105.  Importation  of  Duty- 
Prve  Educational  and  SctenUfIc  MatertaU.) 

Staitlcy  P.  Kramer. 
Program      Manager,       Florence 
Agreement  Program.  Statutory 
Import  Programs  Staff. 
(FR  Doc  7»-8n0  Piled  »- 19-79:  8:45  ami 
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AfftlCATKNIS  KM  OOTV  REE  'eNTHY  Of 
SOENTinC  AinCLES 

The  following  are  notices  of  the  re- 
ceipt of  applications  for  duty-free 
entry  of  scientific  articles  pursuant  to 
Section  6(c)  of  the  Educational,  Scien- 
tific, and  Cultural  Materials  Importa- 
tion Act  of  1966  (Pub,  L.  89-651:  80 
Stat.  897).  Interested  persons  may 
present  their  views  with  respect  to  the 
question  of  whether  an  instnunent  or 
apparatus  of  equivalent  scientific 
value  for  the  purposes  for  which  the 
article  is  intended  to  be  used  is  being 
manufactured  in  the  United  States. 
Such  comments  must  be  filed  in  tripli- 
cate with  the  Director,  Statutory 
Import  Programs  Staff,  Bureau  of 
Trade  Regulation.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 
on  or  before  April  9.  1979. 

Regulations  (15  CFR  301.9)  issued 
under  the  cited  Act  prescribe  the  re- 
•  quirements  for  conuiients. 

A  copy  of  each  application  is  on  file, 
and  may  be  examined  between  8:30 
a.m.  and  5:00  p.m..  Monday  through 
Friday,  in  Room  6886C  of  the  Depart- 
ment of  Commerce  Building,  14th  and 
Constitution  Avenue.  NW..  Wasliing- 
ton,  D.C.  20230. 

Docket  number  79-00163.  Applicant: 
U.S.  Department  of  Commerce— Na- 
tional Bureau  of  Standards.  325 
Broadway.  Boulder.  CO  80303.  ARTI- 
CliE:  Microfabrication  System,  Scan- 
ning EHectron  Miscroscope/Electron 
Bean,  Type  SI 50-1  and  Accessories. 
Manufacturer  Cambridge  Instrument 
Co.,  United  Kingdom.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  primarily  for  research  in  super 
conducting  electronics,  i.e.,  electronics 
ba.sed  on  superconducting  materials. 
In  addition,  the  article  will  be  used  in 
the  development  of  linewldth  meas- 
urement artifacts  in  the  sub-microme- 
ter dimensional  regime.  Application 
Received  by  Commissioner  of  Cus- 
toms: February  16.  1979. 

Docket  number  79-00164.  Applicant: 
National  Institutes  on  Aging,  Geron- 
tology Research  Center.  Baltimore 
City  Hospitals.  Baltimore.  Maryland 
21224.  Article:  EHectron  Microscope, 
Model  JEM  lOOCX  and  Accessories. 
Manufacturer  JEOL  Ltd..  Japan.  In 
tended  use  of  article:  The  article  is  in- 
tended to  be  used  for  examination  of 
cells  and  tissues  in  order  to  discover 
the  common  and  different  changes  <x;- 
curing  in  a  variety  of  aging  cell  types 
and  to  see  if  the  process  can  be  al- 
tered. Application  received  by  Com- 
missioner of  Customs:  February  23. 
1979. 

Docket  niunber  79-00165.  Applicant: 
West    Virginia    University   School    of 


NOTICES 

Medicine,  Medical  Center  Drive.  Mor- 
gantown.  W.VA.  26505.  Article:  Elec- 
tron Microscope.  Model  JEM  lOOCX 
and  Accessories.  Manufacturer:  JEOL 
Ltd..  Japan.  Intended  use  of  Article: 
The  article  is  intended  to  be  used  in 
ultrastructural  studies  of  adult  and  de- 
veloping organ/tissue  systems  from  a 
variety  of  mammalian  species.  The 
materials  to  be  studied  include  both 
normal  and  experimental  tissues  from 
the  reproductive  system,  the  respira- 
tory tract,  the  central  sind  peripheral 
nervous  systems  and  hemopoietic 
organs.  Experiments  will  be  conducted 
to  correlate  miscrostructure  with  criti- 
cal parameters  of  physiological  and 
biochemical  processes  which  effect  the 
structure  and  function  of  biological 
tissues  in  both  normal  and  pathologi- 
cal states.  Specific  aims  are  directed 
toward  the  determination  of  mecha- 
nisms involved  in  aging,  cell  secretion 
and  methabolism,  and  cellular  trauma 
produced  by  various  environmental 
pollutants.  In  addition,  the  article  will 
be  used  in  the  following  courses  to  fa- 
miliarize students  with  techniques  of 
use  and  interpretation  in  electron  mi- 
croscopy and  the  range  of  applications 
for  transmission,  scanning  and  scan- 
ning transmission  electron  microscopy: 
AN  AT  312— Introduction  of  Research, 
CJ  (Conjoined  Course)  320— Electron 
Microscopy.  ANAT  497— Dissertation 
Research.  Application  received  by 
Commissioner  of  Customs:  February 
23.  1979. 

Docket  number  79-00166.  Applicant: 
University  of  North  Carolina  at 
Chapel  Hill,  231H  Pac.  Lab.  Off.  Build- 
ing. University  of  North  Carolina, 
Chapel  Hill,  N.C.  27514.  Article:  Rotat- 
ing Anode  X-Ray  Generator  complete 
with  accessories.  Manufacturer 
Rigaku.  Japan.  Intended  use  of  article: 
The  article  is  Intended  to  be  used  to 
record  diffraction  data  of  biochemical 
specimens  and  single  protein  crystals 
using  film  and  detector  methods  in  an 
attempt  to  learn  about  three  dimen- 
sional structure  of  proteins  and  nucle- 
ic acids.  Application  received  by  Com- 
missioner of  Customs:  February  23. 
1978. 

Docket  Number  79-00167.  Applicant: 
Brooke  Army  Medical  Center,  Depart- 
ment of  Pathology,  Fort  Sam  Hous 
ton,  San  Antonio,  TX  78234.  Article: 
Electron  Microscope,  Model  EM  lOA 
and  Accessories.  Manufacturer:  Carl 
Zeiss.  West  Germany.  Intended  use  of 
article:  The  article  Is  intended  to  be 
used  for  studies  of  surgical  and  autop- 
sy specimens  from  human  patients.  Ul- 
trastructural cellular  characteristics  of 
the  specimens  (kidney  biopsies,  muscle 
biopsies,  lung  tumors,  skin  tumors, 
l>one  marrow  biopsies,  brain  tumors, 
etc.)  will  be  photographed  for  study  by 
a  physician  seeking  a  diagnosis  of  the 
patient's  disease.  Application  received 
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by  Commissioner  of  Ciistoms:  Febru- 
ary 23,  1979. 

Docket  Number  79-00168.  Applicant: 
University  of  Masachusetts,  Amherst. 
Masachusetts  01003.  Article:  Electron 
Microscope.  Model  JEM  lOOCX  and 
Accessories.  Manufacturer  JEOL  Ltd., 
Japan.  Intended  use  of  article:  The  ar- 
ticle is  intended  to  be  used  in  high  res- 
olution studies  of  plant  and  animal 
cells  specifically  as  follows:  (i)  To  de- 
scribe the  patterns  and  structural  con- 
nections between  microtubules  and  en- 
doplasmic reticulum  in  the  spindle  ap- 
paratus; (ii)  to  reveal  the  presence  and 
structural  disposition  of  presumptive 
action  filaments  in  dividing  cells;  (ill) 
to  decipher  the  condensation  of  ma- 
cromolecular  structural  components  in 
basal  bodies  as  they  emerge  during 
blepharoplast  formation;  (iv)  to  ot>- 
serve  the  degree  and  type  of  fusion  be- 
tween leaflets  of  thylakoid  membranes 
in  developing  chloroplasts;  (v)  to 
reveal  the  fine  granular  and  lamellar 
composition  of  the  cell  wall  in  pollen 
grains  following  acetolysis.  The  article 
will  also  be  used  in  the  courses  Botany 
797B— Techniques  in  Electron  Micros- 
copy to  teach  students  the  techniques 
of  high  resolution  electron  micros- 
copy. Application  received  by  CommLs- 
sioner  of  Customs:  February  23.  1979. 

Docket  Number  79-00169.  Applicant: 
Surgical  Neurology  Branch  NINCDS— 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20014.  Article:  Electron  Microscope. 
Model  JEM-IOOCX  and  Accessories. 
Manufacturer:  JEOL  Ltd.,  Japan.  In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  to  study  the  struc- 
ture of  normal,  injured  and  malignant 
biological  cells  and  tissues  of  the  ner- 
vous system.  Scientific  problems  to  be 
studied  will  include: 

1.  The  ultrastructural  characteristics 
of  gliomas  and  other  types  of  brain 
tumors. 

2.  Quantitative  ultrastructural  sur- 
face and  cytoplasmic  characteristics  of 
chromatolytic  and  regenerating  neu- 
rons and  quiescent,  hypertrophic  and 
mitotic  post-injiu-y  microglia,  oligoden- 
droglla  and  astroglia. 

3.  Quantitative-  ultrastructural  sur- 
face and  cytoplasmic  characteristics  of 
arachnoidal  cells  under  quiescent  and 
various  experimental  conditions. 

4.  Surface  membrane  characteriza- 
tion and  differentiation  of  gliomas  and 
other  brain  tiunors. 

5.  Analysis  of  lectin  and  other  recep- 
tor movement  after  alterations  of 
membrane  fluidity  and  cj'toskeletal  or- 
ganization; siu-face  and  cytoplasmic 
events  in  transformation  as  well  as 
nerve  regeneration. 

6.  Quantitative  analysis  of  fine  struc- 
tural changes  in  glioma  cells  after 
treatment  with  various  chemothera- 
peutlc  agents  such  as  CCNU,  BCNU. 
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phenytoln.    procarbazine,    methotrex- 
ate. 

Application  received  by  Commission- 
er of  Customs;  February  20.  1979. 

Docket  Number  79-00170.  Applicant: 
Columbia  University.  Henry  Krumb 
School  of  Mines.  520  W.  120th  Street. 
New  York.  New  York  10027.  Article: 
Specimen  Heating  Holder.  Model 
lOOCX-SHH  and  Power  Control  Unit. 
Model  lOOCX-SHU.  Manufacturer: 
Japan  Electronics  Optics  Laboratories 
Ltd..  Japan.  Intended  u.se  of  article: 
The  articles  are  accessories  that  will 
provide  distinctly  new  experimental 
and  analytical  function  to  an  existing 
electron  micrascope.  One  of  the  main 
purposes  for  which  the  equipment  is 
to  be  used  is  for  the  study  of  coarsen- 
ing, or  growth,  of  platinum  particles 
.supported  in  metal  catalysts.  The  arti- 
cle will  also  t>e  u.sed  in  the  course  Elec- 
tron Microscopy.  Mel.  M.S.  E4154y: 
Techniques  and  theory  of  electron  mi- 
croscopy including  operation  of  elec- 
tron microscope's  and  the  preparation 
of  specimens  for  electron  microscopy. 
Application  received  by  Commis.sioner 
of  Customs:  February  23.  1979. 

Docket  Number  79-00171.  Applicant: 
University  of  Virginia.  Department  of 
Anatomy.  1300  Jefferson  Park  Avenue. 
Box  #439.  Charlottesville.  Va.  22908. 
Article:  Electron  Microscope.  Model 
JEM  lOOS  and  Accessories.  Manufac- 
turer JEOL  Ltd..  Japan.  Intended  use 
of  article:  The  article  is  intended  to  be 
used  to  carry  o<it  the  following  re- 
.search  projects: 

(1)  Dual  tagged  antibody  globulins 
st  udies. 

(2)  Branched  myofilaments  in  cul- 
tured smooth  mu.scle  cells. 

(3)  Changes  in  the  membrane  sys- 
tems in  various  pathological  condi- 
tions (e.g..  mu.scular  dystrophy). 

(4)  Electron  micro.scopy  of  cell  sur- 
face-cytoskeletal  associations  in  mouse 
preimplantation  embryos. 

<5>  Study  of  the  intercellular  junc- 
tions l>etween  cardiac  cells  and  smooth 
mu.scle  cells,  e.sp«x-ially  in  culture. 

In  addition,  the  article  will  bt>  \ised 
to  train  graduate  students,  past  doc- 
toral fellows,  residents,  and  medical 
studenis  in  the  u.se  of  an  electron  mi- 
croscope. Applfcation  received  by 
Commissioner  of  Customs:  Fe»?ruary 
20.  1979. 

Richard  M.  Seppa. 

Director.  Statutory 
Import  Programs  Staff. 

•  Calalou  ot  Fed»»ral  Domestic  A.ssistancr 
ProKram  No.  11.105.  Imporlation  of  Duty 
Fri'*  Educational  and  Scientific  MateriaLs) 

(PR  Doc.  79  8308  Piled  3-19  79:  8:45  ami 
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The  following  are  notices  of  the  re 
ceipt  of  applications  for  duty-free 
entry  of  scientific  articles  pursuant  to 
Section  6<c)  of  the  Educational.  Scien 
tlflc.  and  Cultural  Materials  Iniporta 
tion  Act  of  1966  (Pub.  L.  89  651:  80 
Stat.  897).  interested  persons  may 
present  their  views  with  respect  to  the 
question  of  whether  an  ln.strument  or 
apparatus  of  equivalent  scientific 
value  for  the  purposes  for  which  the 
article  is  intended  to  be  used  Ls  l)eing 
manufactured  In  the  United  States 
Such  comments  must  be  filed  In  tripli- 
cate with  the  Director.  Statutory 
Import  Programs  Staff.  Bureau  of 
Trade  Regulation.  U.S.  Department  of 
Commerce.  Washrngton.  DC  20230. 
on  or  before  April  9.  1979. 

Regulations  (15  CFR  301.9)  i-ssued 
under  the  cited  Act  prescribe  the  re 
QUirements  for  comments. 

A  copy  of  each  application  is  on  file, 
and  may  be  examined  l)etween  8:30 
a.m.  and  5:00  p.m..  Monday  through 
Friday,  in  Room  6886C  of  the  I>part 
ment  of  Commerce  Building.  I4th  and 
Constitution  Avenue,  N.W.  Washing 
ton.  DC.  20230 

Docket  No.  79  00149.  Applicant: 
DHEW/PHS  FDA  National^  Center 
for  Toxicological  ReM^arch.  Chemistry 
Division/HFT  210.  Jefferson.  AR 
72079.  Article:  High  Resolution  Mass 
Spectrometer.  Model  MS-50  and  acces 
.sories.  Manufacturer:  Kratos  Ltd.. 
United  Kingdom  Intended  use  ot  arti 
cle:  The  article  is  intended  to  be  u.sed 
for  accurate  ma.ss  measurement  of 
molecules  having  a  molecular  weight 
of  up  to  2000  for  the  identification  of 
high  molecular  weight  metatwiites 
which  are  thermally  unstable  under 
electron  impact  maf.s  spectrometry 
conditions.  Application  received  by 
Commissioner  of  Oisloms:  February  9. 
1979. 

Docket  No.  79-00152.  Applicant:  Co- 
lumbia University'.  D«'partment  of 
Neurologv.  630  West  168th  Street. 
New  York.  NY.  10032.  Article:  LKB 
2128-010  Ultrotome  IV  Ultramirro 
tome  and  accessories.  Manufacturer: 
LKB  Produkter  AB.  Sweden.  Intended 
u.se  of  article:  The  article  is  intended 
to  be  used  to  prepare  biopsy  materials 
for  electron  raicro-scopic  examination. 
The  experimental  work  will  include 
.studies  of  <1 )  the  uptake  of  calcium  by 
the  sarcoplasmic  reticulum  of  single 
chemically  skinned  skeletal  muscle 
fibers:  (2)  examination  of  various 
animal  and  human  muscle  fibers  in 
which  the  transverse  tubular  system 
has  been  impregnated  with  silver 
stains,  to  render  it  electron-opaque  so 
that  its  three  dimensional  distribution 
can  be  determined,  (3>  examination  of 
single       chemically-skinned       mu.scle 


fibers  In  -various  states  of  contraction: 
(4)  studies  of  the  structural  changes 
produced  in  animal  muscle  by  various 
drug  treatments;  (5)  studies  of  the  role 
of  satellite  cells  In  muscle  regenera 
tion:  and  (6)  structural  changes  in 
duced  by  viral  infections.  Application 
received  by  Commissioner  of  Customs: 
February  12.  1979. 

Docket     No.     79-00153.     Applicant 
Ramapo  College  of  New  Jersey.  Pro 
gram  in  Biology.  505  Ramapo  Valley 
Road.  Mahwah.  New  Jersey  07430   Ar 
tide:  LKB  8800A  Ultrotome  III  Ultra 
microtome   complete   and   accessories. 
Manufacturer    LKB    Produkter    AB. 
Sweden    Intended  use  of  article:  The 
article  is  intend*^  to  be  used  to  .MH-tiou 
biological    materials    that    have    b«"en 
embidded    In    an    appropriate    resin. 
These  specimens  will  then  b«"  u.s«'d  in 
investigations  that  include  ultrastnic- 
tural  studies  on  normal  and  pathologic 
plant  and  animal  tissues,  d«'velopmen 
(al  studies  on  fungal  systems,  cyto  and 
hi.stochemical  .studies  on  enzyme  and 
subcellular    organelle    localization    in 
cells  and   tis.sues.   membrane   inlerar 
lions   at    hostparaslte   Interfaces,   and 
subcellular  changes  in  cells  inducrd  by 
chanKCs     in     their     biochemical     and 
physical  environments.  The  article  will 
al.so  be  u.sed  in  the  courses.  Introduc- 
tion of  Electron  Microscopy  and  Ad 
vanced  Electron  Microscopy  I.  II.  and 
III  which  will  involve  a  study  of  giner 
al  principles  on  techniques  and  the  u.se 
of  the  electron   microscope   to  stud> 
the  fine  structure  of  tissues  and  cells 
and  various  subcellular  organelles  and 
the      employment      of      cytochemical 
staining   methods   to   localiw   various 
constituents.   Application  receivi-d   by 
Commissioner   of   Custonw:    February 
13. 1979 

Docket  No.  79  00154.  Applicant  Mi- 
morial  Sloan -Kettering  Cancer  Center. 
1275  York  Avenue,  New  York  New 
York  10021.  Article:  Therac  20 /Sa 
lume  Medical  Linear  Accelerator  and 
acces-sohes.  Manufacturer:  Atomic 
Energy  of  Canada  Ltd.,  Canada.  In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  for  the  treatment  ol 
a  study  of  effects  of  many  forms  of 
head  and  neck  cancers,  breast  cancer 
and  other  peripherally  .situated 
tumors  in  addition  to  more  extensive 
and  deep  seated  lesions.  The  res«>arcli 
programs  in  which  the  article  will  b*- 
used  will  include  the  following  studies: 
(1)  Total  Nodal  Irradiation  for 
Hodgkin's  Di.sease  and  Non-Ho<lgkins 
Lymphoma. 

•  2)  Interdisciplinary  Study  of  the 
Management  of  Embryonal  Rhabdo- 
myosarcoma In  Children. 

<3)  Combination  Chemotherapy  and 
Radical  Radiation  in  Advanced  Can 
cers  of  the  Head  and  Neck. 
<4)  Gynecological  Malignancies. 
Application  received  by  CommLssion 
er  of  Customs:  February  13.  1979. 


Docket  No.  79-00155.  Applicant: 
Brown  University,  Providence.  RI 
02912.  Article:  TE-280  High  Pressure 
Carbon  Dioxide  Laser  Amplifier.  Man- 
ufacturer: Lumonics  Research  Ltd.. 
Canada.  Intended  use  of  article:  The 
article  is  Intended  to  be  used  to  ampli- 
fy short  pulses  of  ten  micrometer  laser 
radiation  during  the  investigation  of 
the  temporal  modification  of  ultra- 
short laser  pulses  in  high  pressure  gas 
la.ser  amplifiers.  Application  received 
by  Commissioner  of  Customs:  Febru- 
ary 23.  1979. 

Docket  No.  79-00156.  Applicant: 
SUte  University  of  N.Y..  Stony  Brook. 
NY.  11794.  Article:  MM-Wave  Klys- 
tron tube.  Model  VRT-2123A  and  ac- 
cessories. Manufacturer:  Varian  Asso- 
ciates of  Canada  Ltd.,  Canada.  Intend-' 
ed  u.se  of  article:  The  article  is  intend- 
ed to  be  used  for  operating  a  radio  re- 
ceiver al  130  GHz  which  is  necessary 
to  carry  out  a  contract  with  NASA  to 
conduct  millimeter  wave  research  in 
the  uppi>r  atmosphere  for  pollutants. 
Application  received  by  Commissioner 
of  Customs:  February  23.  1979. 

Docket  No.  79-00157.  Applicant:  Uni- 
versity of  Pennsylvania  School  of 
Medicine.  454  Johnson  Pavilion/G2. 
:t6tli  and  Hamilton  Walk.  Philadel 
pliia.  Pennsylvania  19104.  Manufactur- 
er: LKB  Produkter  AB,  Sweden.  In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  for  electron  micro- 
scopic .studies  of  animal  specimens  to 
further  basic  knowledge  on  cell  and 
lis.sue  ultrastructure  and  to  reveal,  at 
the  ultrastructural  level,  the  enzyme 
localization  and  distribution  in  cells 
and  ti.ssues  developing  under  normal 
and  pathological  conditions.  The  arti- 
cle will  also  be  used  in  the  courses  en- 
titled Ultrastructure  and  Cytoche- 
mistry which  will  Involve  a  study  of 
general  principles  on  techniques  and 
the  u.se  of  the  electron  microscope  to 
study  the  fine  structure  of  celLs  and 
various  subcellular  organelles  and  the 
employment  of  cytochemical  staining 
methods  of  localize  various  enzymes. 
Application  received  by  Commissioner 
of  CiLstoms:  February  23.  1979. 

Dcx^ket  No.  79-00158.  Applicant:  Uni- 
versity of  Rt>chester.  University  of 
Rochester  Medical  Center,  Pediatrics 
Dept..  601  Elmwood  Avenue.  Roches- 
ter. NY  14642.  Article:  LACS  cell  sepa- 
ration apparatus.  Manufacturer:  De- 
Koningh  BV.  Holland.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  for  the  separation  of  erythro- 
cytes differing  in  cell  volume  during 
investigations  designed  to  increase  the 
knowledge  concerning  human  develop- 
ment, treatment  and  prevention  of  dis- 
ease. Application  received  by  Commis- 
.sioner of  Customs:  February  23.  1979. 

Docket  No.  79-00159.  Applicant: 
Stanford  University,  851  Welch  Road, 
Palo  Alto,  CA  94304.  Article:  FPA-141 
projection  Mask,  Aligner  and  periph- 
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ery.  Manufacturer  Canon  Inst., 
Japan.  Intended  use  of  article:  The  ar- 
ticle is  intended  to  be  used  for  re- 
search which  deals  with  the  funda- 
mental physics  and  technology  of 
small  device  geometry.  Specifically, 
studies  of  x-ray  lithography  which  will 
necessitate  the  preparation  of  masks 
of  various  materials  with  extremely 
small  dimensions.  The  study  of  very 
thin  SlOi  films  includes  the  fabrica- 
tion of  extremely  small  devices  and 
modeling  of  these  devices  is  also  part 
of  the  research.  Application  received 
by  Commissioner  of  Customs:  Febru- 
ary 23.  1979. 

Docket  No.  79-00160.  Applicant:  Na- 
tional Radio  Astronomy  Observatory 
Associated  Universities,  Inc.,  Edge- 
mont  Road.  Charlottesville,  Virginia 
22901.  Article:  RWO-170  Backward 
Wave  Oscillator,  manufacturer  Sie- 
mens AG,  West  Germany.  Intended 
u.se  of  Article:  The  article  is  Intended 
to  be  used  as  a  signal  source  for  the 
testing  of  millimeter  wave  frequency 
receiver  components  as  well  as  a  local 
oscillator,  super  heterodyne,  for  radio 
astronomy  receivers  at  the  frequencies 
of  interest.  The  objectives  to  be  pur- 
sued in  the  course  of  research  are  the 
investigation  into  natural  phenomena, 
basic  research  In  celestial  mechanics, 
the  formation  of  astronomical  objects, 
and  other  physical  and  chemical  inves- 
tigations using  radio  astronomy  Instru- 
mentation and  techniques.  Application 
received  by  Commissioner  of  Customs: 
February  23,  1979. 

Docket  No.  79-00161.  Applicant:  The 
University  of  Michigan,  Department 
of  Pathology.  1335  East  Catherine 
Street.  Ann  Arbor,  Michigan  48109. 
Article:  Electron  Microscope.  Model 
EM  109  and  Accessories.  Manufactur- 
er: Carl  Z^iss,  West  Germany.  Intend- 
ed use  of  Article:  The  article  is  Intend- 
ed to  be  used  to  further  the  knowledge 
of  the  pathology  of  kidney,  liver,  skin, 
muscle,  brain,  lung,  heart,  spleen, 
bone,  marrow,  lymph  node  and  gastro- 
intestinal tract  diseases  and  In  classifi- 
cation of  tumors  by  their  ultrastruc- 
tural characteristics.  The  experimen- 
tal work  includes  the  ultrastructural 
analysis  of  the  hepat(x;ytes  in  a  vari- 
ety of  natural  and  experimental  dis- 
ease states,  including  viral  and  toxic 
hepatitis  and  Reyes  syndrome.  Blood 
disorders  will  be  studied  utilizing  the 
incorporation  of  ferritin  molecules 
into  erythroblasts.  The  relationship 
between  aging  and  PUVA  treatment 
will  be  studies  with  respect  to  the  ul- 
trastructural features  of  the  skin  with 
specific  reference  to  elastic  tissue  and 
dermal  melanocytes.  The  effect  of 
therapy  on  the  electron-dense  immune 
complexes  in  the  glomeruli  of  patients 
with  specific  systemic  lupus  erythema- 
tosus will  be  studied  In  patients  who 
have  serial  biopsies  of  their  kidneys. 
Ultrastructural  characteristics  of  neo- 
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plastic  and  non-neoplastic  cells  in  cy- 
tologic specimens,  particularly  serous 
fluids,  will  also  be  studied.  The  article 
will  also  be  used  for  the  teaching  of  ul- 
trastructural manifestations  of  disease 
to  medical  students,  medical  technol- 
ogy students  resident  physicians  and 
practicing  physicians.  Application  re- 
ceived by  Commissioner  of  Customs: 
February  23.  1979. 

Etocket  No.  79-00162.  Applicant:  Na- 
tional Aeronautics  and  Space  Adminis- 
tration, Langley  Research  Center. 
Mail  Stop  267.  Hampton.  Virginia 
23655.  Article:  Air  to  Water  Cross 
Flow  Heat  Exchanger.  Manufacturer 
GEA  Luftkuhlergesellschaft  Happel 
GmbH  and  Co..  West  Germany.  In- 
tended use  of  Article:  The  article  Is  in- 
tended to  be  used  in  the  national 
Transonic  Facility  (NTP)  for  the 
study  of  High  Reynolds  Number  Aero- 
dynamic phenomena  as  related  to  de- 
fetvse  and  commercial  aircraft.  Appli- 
cation received  by  Commissioner  of 
Customs:  February  13.  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty- 
Free  Educational  and  Scientific  Materials) 

Richard  M.  Seppa, 

Director,  Statviory 
Import  Programs  Staff. 
(FR  Doc.  79-8309  PUed  3-19-79;  8:4S  ftmj 


[3510-25-M] 

NATIONAl  BUUAU  OF  STANDARDS 

Oedtion  on  Application  for  Duty-fro*  Entry  of 

Sciontiffc  Artido 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  Section  6(c)  of 
the  Educational,  Scientific,  and  Cul- 
tural Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and 
the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to 
this  decision  is  available  for  public 
review  between  8:30  a.m.  and  5:00  p.m. 
In  Room  6886C  of  the  Department  of 
Commerce  Building,  at  14th  and  Con- 
stitution Avenue  NW..  Washington. 
D.C.  20230. 

Docket  No.  79-00069.  Applicant:  Na- 
tional Bureau  of  Standards.  B-344, 
Metrology  Bldg..  Washington,  D.C. 
20234.  Article:  Imacon  790/S20  fibre 
optic  coupled  camera  with  S20  photo- 
cathode  and  accessories.  Manufactur- 
er John  Hadland  Ltd.,  United  King- 
dom. Intended  use  of  Article:  The  arti- 
cle Ls  Intended  to  be  used  to  study  con- 
duction and  breakdown  in  insulating 
materials.  Scheduled  applications  in- 
clude measurement  of  the  pre-break-. 
down  streamers  in  transformer  oil  and 
water,  measurement  of  the  electric 
field  distribution  during  electrical 
breakdown  at  the  interface  between 
epoxy   and   compressed  sulfur  hexa- 
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fluoride  gas,  and  measurement  of  the 
lifetime  of  selected  atomic  sUtes 
during  arc  extinction  in  gases. 

Comments:  No  comments  have  been 
received  with  respect  to  this  applica- 
tion. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  ta  the  foreign  article, 
for  such  purposes  as  this  article  is  in- 
tended to  be  used,  is  being  manufac- 
tured in  the  United  States.  Reasons: 
The  foreign  article  is  capable  of  resolv- 
ing at  least  16  frames  per  run  at  a  rate 
less  than  or  equal  to  5  •  10-  frames/ 
second.  Comparable  instruments  man- 
ufactured in  the  United  States  are  lim- 
ited to  five  frames  per  run.  The  Na- 
tional Bureau  of  Standards  advises  in 
its  memorandum  dated  February  27. 
1979  that  (1)  the  capability  of  the  for- 
eign article  described  at>ove  is  perti- 
nent to  the  applicant's  intended  pur- 
pose and  <2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
st-ientific  value  to  the  foreign  article 
for  the  applicant's  intended  use. 

The  Department  of  Commerce 
knows  of  no  other  mslrumi-nt  or  appa- 
ratus of  eqviivalenl  scientific  value  to 
the  foreign  article,  for  such  purposes 
as  this  article  is  intended  to  be  used, 
which  is  b«Mng  manufactured  in  the 
United  States. 

(CalalOK  of  Fi>drral  Domt-siir  A.ssl.stance 
Froxraiw  No  11. 105.  Importation  of  Duly- 
Frwo  EdtiTAfctonAl  and  S<-iontific  Mat«;rlRls» 

Richard  M.  Seppa. 

Director.  Statutory 
Import  Programs  Staff. 
IFR  Do<    79  8.310  Filed  3  19  79:  8:45  ami 
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VETEIANS  ADMINISTRATION  MEDICAL 
CXNTH— IOWA  OTY 

Decision  on  Application  for  DwIy-F'**  Entry  of 
Scionfific  Article 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  Section  6<c)  of 
the  Educational.  Scientific,  and  Cul- 
tural Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Slat.  897)  and 
the  regulations  i.ssued  thereunder  as 
amended  ( 15  CFR  Part  301 ). 

A  copy  of  the  record  pertaining  to 
this  decision  is  available  for  public 
review  between  8:30  a.m.  and  5:00  p.m. 
in  Room  6886C  of  the  Department  of 
Commerce  Building,  at  14th  and  Con- 
stitution Avenue.  NW..  Washington. 
D.C.  20230. 

Docket  No.:  79-00013.  Applicant: 
Veterans  Administration  Medical 
Center,  Iowa  City,  Iowa  52240.  Article: 
Hampel  Microperfusion  Pump,  Type 
III  2-50  nl/mn.  Manufacturer:  Wolf- 
gang, Hampel,  West  Germany,  IN- 
TENDED USE  OP  ARTICLE:  The  ar- 
ticle is  intended  to  be  used  in  a  study 
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designed  to  isolate  the  macula  densa 
from  the  glomenila  and  perfuse  the 
macula  densa  with  varying  concentra- 
tions of  chloride  at  normal  tubular 
flow  rates.  The  effect*  of  this  perfu 
sion  the  pre  and  post  glomerular  vas- 
cular resistances  will  then  be  evaluat- 
ed with  micropuncture  techniques. 
Comments:  No  comments  have  been 
received  with  respect  to  this  applica- 
tion. Decision:  Application  approved. 
No  instrument  or  apparatus  of  equiva- 
lent scientific  value  to  the  foreign  arti- 
cle, for  such  purposes  as  this  article  is 
intended  to  he  used,  is  being  manufac- 
tured in  the  United  Slates.  Reasons; 
The  foreign  article  provides  constant 
perfusion  of  the  very  low  rates  of  2  to 
50  nanoliters  per  minute.  The  Depart 
ment  of  Health,  Education,  and  Wel- 
fare adviJies  in  its  memorandum  dated 
March  1.  1979  that  (1)  the  capability 
of  the  foreign  article  described  above 
is  pertinent  to  the  appJicant's  intend- 
ed purposes  and  (2)  it  knows  of  no  do- 
mestic instrument  or  apparatus  of 
equivalent  scientific  value  to  the  for- 
eign article  for  the  applicant's  intend- 
ed use. 

The  Department  of  Commt^rce 
knows  of  no  other  instrument  or  appa- 
ratus of  equivalent  scientific  value  to 
the  foreign  article,  for  such  purposes 
as  this  article  is  int/ended  to  be  used, 
which  is  being  wanufeniured  in  the 
United  States. 

(CataloK  of  FedwsRi  DomwiUc  A.s.si.sianr« 
Program  No.  1L196.  IroponntJon  of  Duty 
Free  EdiKational  and  Scw^fitific  Matrrial.<;< 

RirHAPD  M.  Seppa, 

Director,  Statutory 
Import  Prngrams  Staff. 
tFR  Dot.  79-8311  Piled  3  l»-79:  8:45  ami 
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IMKMTEIS'  nXTIU  AOVKOIY  COMMITTEE 


Pursuant  to  section  10<aK2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  (1976)  notice  is  hereby 
given  that  a  meeting  of  the  Importers" 
Textile  Advisory  Committee  will  be 
held  on  April  26,  1979  at  10:30  a.m.  in 
Room  6802,  U.S.  Department  of  Com 
merce,  14th  and  Constitution  Avenue. 
NW.,  Washington.  D.C.  20230. 

The  Committee  was  e.stabllshed  by 
the  Secretary  of  Commerce  on  August 
13,  1963  to  advise  UJS.  Government  of 
ficials  of  the  effects  on  import  mar 
kets  of  cotton,  wool  and  man-made 
fiber  textile  agreements. 

The  agenda,  for  the  meeting  will  be 
as  follows: 

1.  Review  of  import  trends. 

2.  Implementation  of  textile  agree- 
ments. 

3.  Report  on  conditions  in  the  do- 
mestic market. 

4.  Other  business. 


A  limited  number  of  seats  will  Im- 
available  to  the  public  on  a  first-come 
basis.  The  public  may  file  written 
statements  with  the  Committee  before 
or  after  each  meeting.  Oral  statemenus 
may  be  presented  at  the  end  of  the 
meeting  to  the  extent  time  is  availa 
ble. 

Copies  of  the  minutes  of  the  mi'et- 
ing  will  t>e  made  available  on  written 
request  addressed  to  the  ITA  Freedom 
of  Information  Officer,  Freedom  of  In- 
formation Control  E>e8k.  Room  3012, 
U.S.  Department  of  Commerce.  Wash- 
ington. DC.  20230. 

Further  Information  concerning  the 
CommHtee  may  be  obtained  from 
Arthur  Garel,  Director,  Office  of  Tex 
tiles.  U.S.  Department  of  Commerce. 
Wa.shington.  DC.  20230.  telephone 
202-377-5078. 

.  Dated:  March  14.  1979. 

ARTHtnt  Garel. 
Director,  Office  of  Textiles. 

(PR  Doc.  79-8277  Filed  J- 19  79:  8  45  ami 
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Mof itiinff  AoWNfin*viMI#A 

(Docket  No.  S-4381 

TtAM  AMA  1 

Ootonmdotion  of  fciiiiWulitY 

Notice  is  hereby  given  that  the  As- 
.sLstant  Secretary  for  Maritiroe  Affairs, 
with  respect  to  the  ivopoeed  finding 
pursuant  to  section  211  of  the  Mer- 
chant Marine  Act,  1938,  as  amended, 
as  noticed  in  the  FnuoiAL  Rex:ister 
issue  of  November  28,  1978  (43  FR 
55435).  In  Docket  No.  S-«28  and  after 
taking  Into  full  consideration  all  of 
the  comments  submitted  In  support  of 
and  In  opposition  to  the  proposed  find- 
ing, found  and  determined  that: 

I.  There  Is  a  substantial  quantity  of 
cargo  moving  on  Trade  Area  1  carried 
almost  exclusively  by  foreign-flag  car- 
riers, as  well  as  a  substantial  diversion 
of  Mid-West  generated  cargo  through 
Canadian  ports,  which  Indicates  that  a 
year-round  service  on  Trade  Area  1.  in- 
cluding .service  via  U.S.  North  Atlantic 
ports  (Maine- Virginia  Inclusive)  during 
the  winter  months,  could  be  available 
to  a  U.S.-flag  carrier  or  carriers. 

II.  Aimually.  pursuant  to  section 
211.  between  approximately  December 
15  and  April  15.  Intermodal  sorvi<»  be- 
tween U.S.  Great  Ledies  ports  and 
ports  In  the  United  Kingdom  and  Con- 
tinent, via  U.S.  North  Atlantic  ports, 
under  through  intermodal  bills  of 
lading  Issued  to  and  from  Great  Lakes 
ports  in  conjunction  with  connecting 
land  carriers,  when  offered  In  connec- 
tion with  all-winter  service  during  the 
balance  of  the  year,  is  essential  for  the 
promotion,    development,     expansion 


and  maintenance  of  the  foreis^  (x>m- 
merce  of  the  United  States. 

The  November  28,  1978,  Notice  In 
the  Federal  Register  involved  a  pro- 
posed determination  pursuant  to  sec- 
tion 211  of  the  Act  concerning  the  es- 
sentiality of  a  service  on  Trade  Area  1, 
including  service  via  Albany.  New 
York,  diu-ing  the  time  the  St.  Law- 
rence Seaway  is  closed  to  navigation. 
That  Notice  was  in  furtherance  of  an 
application  filed  by  Great  Lakes-At- 
lantic Steamship  Company  on  Septem- 
ber 1.  1978.  for  a  20-year  Operating- 
Differential  Subsidy  Contract  for  serv- 
ice on  essential  Trade  Area  1  utilizing 
a  fleet  of  five  C-4  type  vessels,  either 
fully  or  partially  containerized,  be- 
tween UJ3.  ports  on  the  Great  Lakes 
and  the  St.  Lawrence  River,  intermedi- 
ate Canadian  Great  Lakes  ports  and 
ports  in  the  United  Kingdom  and  Con- 
tinental Europe.  During  the  period  of 
the  year  when  the  St.  Lawrence 
Seaway  is  inaccessible  to  (x%an  traffic 
due  to  ice  conditions,  approximately 
December  15  through  April  15,  the 
company  proposed  to  provide  service 
via  the  port  of  Albany,  New  York,  issu- 
ing Intermodal  bills  of  lading  to  and 
from  Great  Lakes  ports  by  connecting 
rail  carriers. 

The  following  replies  were  received 
in  support  of  the  proposed  section  211 
finding: 

AltMuiy  Port  DMrict  CommlMfam 12/4/78 

Council  of  Lake  Erie  Porta 11/6/78 

Niacara    Frontier    Transportation    Au- 
thority  ia/5/78 

Ceres  Terminals  looorporated 13/5/78 

Detriot/Wayne   County   Port   Commis- 
sion  „ _„  12/8/78 

Chicago  Recional  Port  District _ 12/6/78 

Illinois  Dept.  of  Business  and  EeoDomic 

Development „ 12/6/78 

Western  Oreat  Lakes  PorU  Association ..  12/6/78 

Cleveland  World  Port 12/6/78 

N.Y.  State  Department  of  Transporta- 
tion  — 12/7/78 

Lykes  Bros.  Steamship  Co..  Inc. 12/8/78 

Oreat  Lakes  Task  Force 12/8/78 

SUte  of  New  York 12/13/78 

Port  of  Buffalo  Dsers  Oroup 13/14/78 

Seaway  Review  ..„ 12/14/78 

International  Assoication  of  Oreat  Lake 

PorU - „ 12/15/78 

Ogdensburg  Bridce  tc  Port  Authority 12/15/78 

The  following  replies  were  re<»lved 
in  opposition  to  the  proposed  section 
211  finding: 

Waterman  Steamship  Corporation „.  13/7/78 

Prudential  Lines  Incorporated 12/8/78 

tJnited  States  Lines.  Inc. '. 12/8/78 

Sea-Land  Service,  Inc. 12/8/78 

Comments~8upportlng  the  principle 
that  winter  service  from  ice-free  U.S. 
ports  is  properly  viewed  as  a  pari  of 
the  basic  Great  Lakes  service  argued 
that  (Da  viable  water  service  on  the 
Great  Lakes  is  not  possible  if  ships 
must  be  laid  up  during  the  four-month 
winter  periods;  (2)  shippers  would 
obtain  continuity  of  service  on  a  year- 
round  basis  if  alternative,  ports  could 
be  used  during  the  winter:  (3)  such 
winter  service  would  not  injure  other 
carriers  as  there  is  no  reason  to  believe 
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cargo  would  be  tendered  in  the  winter 
that  would  not  be  tendered  in  the 
summer;  (4)  if  the  Board  were  to  hold 
that  the  applicant  could  not  serve  the 
.trade  from  alternative  ports,  the 
result  would  be  to  deny  n.S.-flag  serv- 
ice which  is  otherwise  non-existent 
and  frustrate  the  strong  desire  of  Con- 
gress to  permit  Great  Lakes  service: 
and  (5)  the  proposed  finding  limited  to 
rail  service  to  Albany.  New  York,  is  too 
narrow  a  definition  of  the  necessary 
alternate  service  and  should  be  broad- 
ened to  include  other  inland  carriers 
as  well  as  other  ports. 

Comments  opposing  the  proposed 
finding  argued  that  (1)  the  proposed 
finding  would  exceed  the  Assistant 
Secretary's  statutory  authority,  which 
under  section  211  is  limited  to  findings 
in  regard  to  all-water  services;  (2)  sec- 
tion 809(a)  of  the  Act.  by  its  terms, 
neither  expressly  nor  impliclty  alters 
or  supersedes  any  other  provision  of 
the  Act;  (3)  the  proposed  finding 
would  deprive  certain  persons  of  their 
section  605(c)  standing  to  intervene; 
(4)  the  proposed  essentiality  determi- 
nation appears  unwarranted,  prema- 
ture, and  lacking  the  factual  basis  for 
an  informed  Judgment  under  section 
211;  (5)  if  the  proposed  administrative 
determination,  which  takes  into  ac- 
coimt  the  origin  of  the  Albany  cargo, 
is  made,  the  Board  should  reconsider 
and  reverse  recent  holdings  that  cargo 
origination  is  not  relevant  to  standing, 
interests,  and  statistical  findings 
under  section  605(c);  (6)  the  section 
211  matter  should  be  set  down  for 
public  hearing  to  establish  on  a  public 
record  the  impact  of  such  a  determina- 
tion; and  (7)  In  the  absence  of  such  an 
investigation,  the  proposed  determina- 
tion would  be  arbitrary  and  an  abuse 
of  discretion. 

The  Assistant  Secretary  carefully 
considered  all  these  argtiments  but 
was  unpersuaded  by  the  opposing  ar- 
guments. Previous  Board  determina- 
tions did  only  take  Into  accoimt  all- 
water  services.  The  Oreat  Lakes  over- 
seas services  require  special  considera- 
tion, however,  since  the  winter  closure 
of  the  Seaway  is  an  inherent  charac- 
teristic of  operations  on  the  Great 
Lakes.  Successful  steamship  operation 
from  the  Oreat  Lakes,  particularly  for 
companies  seeking  to  serve  the  Great 
Lake  exclusively,  requires  some  means 
of  offering  shippers  year-round  serv- 
ice. The  use  of  an  alternative  service 
during  the  winter  months  via  tidewat- 
er ports  with  through  intermodal  bills 
of  lading  issued  to  and  from  Great 
Lakes  ports  in  conjunction  with  con- 
necting rail  carriers  provides  a  means 
of  offering  that  year-round  service. 
The  shipper  would  be  able  to  book 
(»rgo  with  the  same  carrier  through- 
out the  year. 

As  to  the  arguments  that  the  pro- 
posed finding  would  administratively 
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overrule  findings  and  policies  previ- 
ously adopted,  the  proposed  finding  is 
limited  and  restrictive  in  its  applica- 
tion. It  deals  only  with  cargo  which 
would  move  year-round  via  an  aU- 
water  route  except  for  physical  limita- 
tions imposed  by  climatic  conditions. 
This  sets  it  apart  from  minibridge 
traffic  which  is  primarily  influenced 
by  economic  and  financial  consider- 
ations. 

The  requests  that  a  hearing  under 
section  211  be  held  has  no  statutory 
basis  as  section  211  does  not  require  a 
hearing.  No  useful  purpose  would  be 
served  by  having  such  a  hearing. 

The  section  211  finding  herein  is 
limited  to  consideration  under  section 
211  of  the  Act  and  does  not  address 
section  605(c)  of  the  Act.  The  standing 
of  persons  to  protest  a  subsidy  applica- 
tion and  other  Issues  under  section 
605(c)  of  the  Act  are  matters  for  the 
Maritime  Subsidy  Board  to  decide. 

In  taking  the  final  section  211  find- 
ing on  the  essentiality  of  the  year- 
rotmd  service,  the  Assistant  Secretary 
noted  that  the  following  cargo  has 
moved  on  Trade  Area  No.  1  during  the 
past  three  and  one-half  years: 

Lnmt  Tratpic  om  Trade  Arxa  I 
[Toruia«e  in  Lone  Tons] 

Export 


Total 


UAFUc 


Liner      Non-      Liner      Non- 
Liner  Uner 


%UA 


1»75... 

212.5 

3.603.7 

1.7 

6.9 

1 

1»76... 

219.3 

4.181.6 

3.9 

.1 

2 

1977... 

179.9 

3.950.0 

1.8 

12.4 

1 

1978... 

14.4 

703.2 

_ 

_ 

• 

Imports 


Total 


U.aFIac 


Liner 


Non- 
Uner 


Liner 


Uner 


Non- 
Liner 


1975... 

206.3 

1.91S.6 

.9 

_ 

• 

1976... 

323.1 

2.446.2 

3.2 

_ 

1 

1977... 

307.7 

4.317.6 

1.7 

11.1 

1 

1978... 

29.9 

539.7 

.1 

— 

• 

'Less  than  one  percent. 

"First  6  month  period  (ice  conditions  were  preva- 
lent thru  mid-April). 
Source:  Bureau  of  Census. 

It  was  noted  from  the  above  table 
that  U.S.  liner  carriage  on  Trade  Area 
1  during  the  past  three  and  one  half 
year  period  never  exceeded  two  per- 
cent of  the  outboimd  movements  and 
one  percent  or  less  of  the  liner  imports 
carried  in  the  trade.  The  predominant 
cftrgo  moving  on  the  trade  both  in- 
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bound  and  outbound  was  the  non-liner 
commodities  with  Imports  (4.317,600 
L/T)  exceeding  exports  (3.950,000  L/ 
T)  in  1977.  Despite  the  Imbalance  in 
favor  of  non-liner  tonnages,  the  fol- 
lowing commodity  descriptions  were 
noted  under  the  ten  top  commodities 
for  both  liner  and  non-liner  ship- 
ments: 

Ezporrs  1976  (Lorg  Tons) 

Code  Commodity  DeacripUon   Liner    Non-Liner 

Tons        Tons 


04 Cereal  Mid  CereiU  Pre. ...  30.691  2,fl43.M3 

27 Crude  FertUlwr  and         14.933  136.681 

Mineral. 

#1. Meat  and  Meat                  14.703  36.773 

Preparation, 

as. Metalliferous  Ore  and        9.15S  396349 

Scrap. 

08 Prult  and  Vecetablea 14.354  63.37S 

Imports  1976  (Lowe  Tows) 

Code  Commoditjr  Description   Liner  Non-Uner 

TOns  Tons 
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Based  on  the  similarity  of  tonnages 
shipped  on  both  liner  and  non-liner, 
outbound  and  inbound,  it  appeared 
that  additidonal  liner  tomiage  could 
quite  possibly  penetrate  the  non-liner 
cargo  segment  of  the  trade. 

The  Assistant  Secretary  also  noted 
that  in  January  of  1978  the  Depart- 
ment of  Commerce  published  "UJ3. 
Exports  Transhipped  via  Canadian 
Ports".  The  basic  data  for  this  report 
were  taken  from  export  declarations 
filed  by  shippers  with  the  UJS.  Cus- 
toms Bureau. 

The  value  and  weight  of  Canadian 
diversion  cargo  from  U5.  points  of 
origin  for  1974.  1975  and  1976  were  as 
follows: 

Total  Export  Vu  Cawada 

AHWtlAI.  COMPARISOWS 


Tear 


Vahie 


Teas 


•7. 


Iron  and  Steel J67.607 

68 Non  Ferrous  Mf  Lais 3«.319 

71 Mach.Non  Electric 35.666 


73- 
37... 


Alcoholic  and  Non 

Beverages. 
Metalliferous  Ore  and 

Scrap. 

Transport  Equip — 

Crude  Fertilizer  and 

Mineral. 


17.668 

13.757 

.  6.40S 
5.361 


1.365.780 

51.414 

10.049 

7.637 

61.401 

40.775 
S3.071 


1974.. 
1975. 
1976. 


5459.941.608        579.037 

434.854.388        477.436 

'496.715.493        587.988 


Six  of  the  ten  top  countries  import- 
ing via  Canadian  ports  in  1976  on 
Trade  Area  No.  1  were  as  follows: 


VJB.  Bjlporis  Via  Caraoa  bt  Couittrt  or  Dbbtixatiow 


Ranking 


Country 


Dolar 
value 
(ttaOM- 
I) 


PerMBt  Lan«  tons  PeTMOi 


1 

S 
S 
4 
6 
10 


Bigland. 
Belftum/Luzemb. 

Netherlands 

W.  Oermany 

Prance „__ 

Ireland — 


11M4S 
•M4S 

S7J61 

•7.144 

4«.tlS 

S.tfl 


tut 

19.9 

11.7 

11.5 

9.4 

0.8 


•1.SS8 
64.643 

147J45 

58.579 

50.649 

2.978 


».• 

9J 

35.1 

10.0 

8.6 

0.5 


Total 

All  others . 

ToUl 


S77.858 
11S.T67 


76.1 
33.9 


395.551 
192.437 


67J 
33.7 


496.816        100.0    687.»8S 


100.0 


Of  the  total  tonnage  transhipped  via 
Canadian  ports  in  1976,  64.5  percent 
based  on  value,  or  42.1  percent,  based 
on  tonnage,  originated  in  the  Detroit 
area.  Tabulations  were  based  on  ton- 
nage moved  from  Detroit.  Michigan's 
U.S.  Custom  District. 

While  statistics  are  not  available  as 
to   the   additional    diversion   of   U.S. 


commerce  to  Canada  during  the 
winter  months,  it  is  known  that  there 
was  and  is  a  significant  increase  in  di- 
version during  that  season. 

As  to  the  diversion  of  Great  Lakes 
cargo  during  the  winter  season  to  D.S. 
Ports,  most,  if  not  all.  such  cargoes 
move  to  North  Atlantic  ports,  which 
provide  excellent  cargo  handling  facili- 


ties and  ice  free  harbors.  Despite  the 
distance  variance  between  ports,  data 
obtained  from  the  Great  Lakes  region- 
al Office  revealed  that  the  applicable 
inland  surface  transportation  rates  for 
the  movement  of  both  exported  and 
imported  containers  during  1977 
showed  that  the  rates  are  highly  com- 
petitive as  between  North  Atlantic 
ports. 

Because  of  the  similarity  of  rates  be- 
tween most  Great  Lakes  and  North  At- 
lantic ports,  the  excellent  cargo  han- 
dling facilities  and  favorable  overland 
routings,  it  was  found  that  the  scope 
of  the  off  season  routing  of  Great 
Lakes  commodities  encompass  the 
range  of  Eastern  seaboard  ports  ex- 
tending from  Virginia  to  Maine.  Rates 
imposed  due  to  additional  distances 
and  the  shortage  of  adequate  contain- 
er facilities  at  ports  further  south  pre- 
clude the  necessity  of  extending  the 
range  beyond  the  North  Atlantic  area. 

Further,  the  Assistant  Secretary 
concluded  that  the  section  211  finding 
provided  a  sound  basis  for  U.S.-flag 
carriers  to  enter  a  market  now  domi- 
nated almost  exclusively  by  foreign- 
flag  carriers  without  any  injury  to  car- 
riers serving  the  North  Atlantic  area, 
since  the  winter  service  would  reach 
only  to  cargoes  tendered  at  a  Great 
Lakes  port.  The  Great  Lakes  carriers 
would  in  effect  be  limited  to  the  same 
shippers  and  sources  of  cargo  available 
during  that  portion  of  the  year  when 
the  Seaway  is  open  to  navigation. 

Finally,  the  Assistant  Secretary  af- 
firmed that  the  principles  involved  In 
the  final  211  determination  were" 
uniquely  the  result  of  Great  Lakes  op- 
eration. The  Assistant  Secretary  was 
not  persuaded  that  the  economic  and 
financial  forces  Involved  in  minibridge 
and  related  intermodal  movements 
were  analogous  to  the  physical  closure 
of  the  Great  Lakes  by  ice  conditions 
during  the  winter  months. 

(Catalog  of  Pederal  Domestic  Assistance 
Program  No.  11.504,  Operating-Differential 
Subsidy  (ODS).) 

Dated:  March  14. 1979. 

By  Order  of  the  Assistant  Secretary 
of  Commerce  for  Maritime  Affairs. 

James  S.  Dawson,  Jr.. 
Secretary. 

[PR  Doc.  79-8106  Piled  3-l»-7»;  8:45  ami 


[3510-13-M] 

Nofionol  BwrMNi  pt  Standard* 

MNGB)  INTEKKMt  WOOD  DOOt  UIMTS 

IntMrt  T*  Withdraw  Voluntary  Product 


In  accordance  with  section  10.12  of 
the  Department's  "Procedures  for  the 
Development  of  Voluntary  Product 
Standards  "  (15  CFR  Part  10).  notice  is 
hereby  given  of  the  intent  to  withdraw 
Voluntary  Product  Standard  PS  32-70. 
"Hinged  Interior  Wood  Door  Units." 

This  withdrawal  action  is  being  pro- 
posed for  the  reason  that  PS  32-70  is 
adequately  covered  by  the  National 
Sash  and  Door  Jobbers  Association's 
standard  1-79.  "NSDJA's  Recommend- 
ed Product  Standard  1-79  for  Interior 
Pre-Hung  Door  Units."  and  duplica- 
tion is  inappropriate  and  not  in  the 
public  interest. 

Any  comments  or  objections  con- 
cerning this  intended  withdrawal  of 
this  standard  should  be  made  in  writ- 
ing to  Standards  Development  Serv- 
ices. National  Bureau  of  Standards, 
Washington.  D.C.  20234  by  April  19. 
1979.  The  effective  date  of  withdrawal 
will  not  be  less  than  60  days  after  the 
final  notice  of  withdrawal.  Withdrawal 
action  terminates  the  authority  to 
refer  to  a  published  standard  as  a  vol- 
untary standard  developed  under  the 
Department  of  Commerce  procedures 
from  the  effective  date  of  withdrawal. 
For  further  information,  contact  Karl 
G.  NeweU.  Area  Code  301-921-2356. 

Dated:  March  14. 1979. 

Ernest  Ambler. 
Director. 

[FR  Doc  79-8282  Filed  3-19-79;  8:45  am] 


[3510-22-M] 

Nottonol  Ocoonic  and  AlmosplMfk 

Admifiisifofvon 

MAKINf  MAMMALS  PKMIT 

R#c#ipt  of  AppiicoffOft 

Notice  is  hereby  given  that  an  Appli- 
cant has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as  au- 
thorized by  the  Marine  Mammal  Pro- 
tection Act  of  1972  (16  UJS.C.  1361- 
1407):  and  the  Regulations  Governing 
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the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  and  for 
Scientific  purposes  under  the  Endan- 
gered Sipecies  Act  of  1973  (16  U.S.C. 
1531-1543).  and  the  regulations  gov- 
erning endangered  species  permits  (50 
CFR  Parts  220-222). 

1.  Applicant:  a.  Name:  Bureau  of 
Land  Management  (P210).  b.  Address: 
P.O.  Box  1159.  Anchorage.  Alaska 
99510. 

2.  Type  of  Permit:  Scientific  Re- 
search. 

3.  Name  and  Number  of  Animals: 
Grey  whales  (Eschrichtiua  robustut), 
up  to  590:  Bowhead  whales  (Balaena 
mysticetus),  up  to  2,575. 

4.  Type  of  Activity:  To  conduct  be- 
havioral and  distribution  studies 
which  may  cause  harassment  of  some 
individuals,  and  to  collect  specimen 
material  from  native  killed  or  stranded 
individuals. 

5.  Location  of  Activity:  In  U.S. 
waters  off  Alaska,  primarily  in  the 
Beaufort  Sea. 

6.  Pericxi  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register 
the  Secretary  of  Comment  is  forward- 
ing copies  of  this  application  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests 
for  a  public  hearing  on  this  applica- 
tion should  be  submitted  to  the  Assist- 
ant Administrator  for  Fisheries  Na- 
tional Marine  Fisheries  Senic^  De- 
partment of  Commerce,  Washington, 
D.C.  20235,  on  or  before  April  19,  1979. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  appli- 
cation would  be  appropriate.  The 
holding  of  such  hearing  is  at  the  dis- 
cretion of  the  Assistant  Administrator 
for  Fisheries. 

All  statements  and  opinions  con- 
tained in  this  application  are  summar- 
ies of  those  of  the  Applicant  and  do 
not  necessarily  reflect  the  \'iews  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  availa- 
ble for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries,  Na- 
tional Marine  Fisheries  Service,  3300  Whi- 
tehaven Street,  N.W..  Washington.  D.C; 
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Regional  Director.  National  Marine  Fisher- 
ies Service,  Northwest  Region,  1700  West- 
lake  Avenue  North,  Seattle.  Washington 
98109:  and 

Regional  Director,  National  Marine  Fisher- 
ies Service,  Alaska  Region,  P.O.  Box  1668, 
Juneau,  Alaska  99802. 

Dated:  March  15.  1979. 

Richard  B.  Roe, 
Acting  Deputy  Director,  NatioruU 

Marine  Fisheries  Service. 
[FR  Doc.  79-8352  FUed  3-19-79;  8:45  am] 


[3510-22-M] 

MOOmCATION  Of  ratMiT 

Notice  is  hereby  given  that,  pursu- 
ant to  the  provisions  of  S  216.33  (d) 
and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Public  Display  Permit  No.  181  issued 
to  the  Aquarium  of  Niagara  Palls  on 
May  4,  1977,  is  modified  in  the  foUow- 
ing  manner         • 

Section  B  is  modified  by  deleting 
Section  B-7  and  substituting  therefor 
the  f oUowing: 

'  "7.  This  Permit  Is  valid  with  respect 
to  the  taking  authorized  herein  until 
December  31.  1979." 

This  mcMlification  is  effective  March 
20.  1979. 

The  permit,  as  mcxiified,  and  dcxni- 
mentation  pertaining  to  the  modifica- 
tion is  available  for  review  in  the  fol- 
lowing offices: 

Assistant  Administrator  for  Fisheries,  Na- 
tional Marine  Fisheries  Service.  3300- 
Whitehaven  Street.  N.W.,  Washington. 
D.C; 
Regional  Director,  National  Marine  Fisher- 
ies Service,  Southwest  Region,  300  South 
Ferry  Street,  Terminal  Island,  California, 
90731:  and 
Regional  Director.  National  Marine  Fisher- 
ies Service.  Northeast  Region.  Federal 
Building,  14  Elm  Street.  Gloucester,  Mas- 
sachusetts, 01930. 

Dated:  March  14,  1979. 

WlHTRED  H.  MEXBOHM. 

Associate  Director,  National 
Marine  Fisheries  Service. 
[FR  Doc.  79-8353  Filed  3-19-79;  8:45  am] 
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[3510-60-M] 

Notion*!  Toloceaiiiiunkation*  an4  Informotion 
AdminUtrofion 

FIEQUfNCY  MANAGCMENT  ADVISORY 
COUNOL 

O^oti  Mooting 

In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  App.  (1976).  notice  Is 
hereby  given  that  the  Frequency  Man- 
agement Advisory  Council  (FMAC) 
will  meet  from  9:30  a.m.  to  3:30  p.m. 
on  April  5.  1979.  in  the  Aspen  Room  at 
the  National  Telecommunications  and 
Information  Administration.  1325  "O" 
Street  NW..  Washington.  D.C.  (Public 
entrance  to  the  building  Is  on  "O" 
Street,  between  13th  Street  and  14th 
Street  NW.) 

The  Council  was  established  on  July 
19.  1965.  The  objective  of  the  Council 
is  to  advise  the  Secretary  of  Com- 
merce on  radio  frequency  spectrum  al- 
location matters  and  means  by  which 
the  effectiveness  of  Federal  Govern- 
ment frequency  management  may  be 
enhanced.  The  Council  consists  of  11 
members  whose  knowledge  of  telecom- 
munications Is  balanced  In  the  func- 
tional areas  of  manufacturing,  analy- 
sis and  planning,  operations,  research, 
academia  and  international  negotia- 
tions. 

The  agenda  items  for  the  meeting 
wUlbe: 

(1)  Approval  of  the  Draft  Record  of 
the  February  15,  1979,  meeting. 

(2)  FMAC  study  of  the  proposed 
Communications  Act  of  1978— Review 
of  Draft  Report. 

(3)  Any  other  business  of  the  Coun- 
cil. 

(4)  Scheduling  of  the  next  meeting. 
The  meeting  will  be  open  to  public 

observation;  and  a  period  will  be  set 
aside  for  oral  comments  or  questions 
by  the  public.  Each  person  will  be  lim- 
ited to  10  minutes.  More  extensive 
questions  or  comments  should  be  sub- 
mitted in  writing  before  April  4th. 
Other  public  statements  regarding 
Council  affairs  may  be  submitted  at 
any  time  before  or  after  the  meeting. 
Approximately  15  seats  will  be  avail- 
able for  the  public  on  a  first-come 
first-served  basis. 

Copies  of  the  minutes  will  be  avail- 
able on  request. 

Inquiries  may  be  addressed  to  the 
Council  Control  Officer,  Mr.  Charles 
L.  Hutchison.  National  Telecommuni- 
cations aoid  Information  Administra- 
tion. Room  268.  1325  •'G"  Street  NW.. 
Washington.  D.C.  20005,  telephone 
202-724-3301. 


NOTICES 

Dated:  March  15. 1979. 

C.  C.  DoDsow. 
Committee  Liaison  Officer,  Na- 
tioncU        Telecommunications 
and  Information  Administra- 
tion. 
IFR  Doc.  79-8290  Filed  3-19-79,  8:45  am) 
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DEPARTMENT  OF  ENERGY 

NATIONAL  PfTBOUUM  COUNOL,  TASK 
OtOUrS  OF  TMf  COA4MrnEE  ON  MATERI- 
ALS AND  MANPOWER  REQUIREMENTS 

Mootinfs 

Notice  Is  hereby  given  that  two  task 
groups  of  the  Committee  on  Materials 
and  Manpower  Requirements  will 
meet  in  March  1979.  The  National  Pe- 
troleum Council  was  established  to 
provide  advice.  Information,  and  rec- 
ommendations to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
Industries.  The  Committee  on  Materi- 
als and  Manpower  Requirements  will 
analyze  the  potential  constraints  In 
these  areas  which  may  Inhibit  future 
production  and  will  report  Its  findings 
to  the  National  Petroleum  Council.  Its 
analysis  tmd  findings  will  be  based  on 
Information  and  data  to  be  gathered 
by  the  various  task  groups.  The  two 
task  groups  scheduling  meetings  are 
the  Regulatory  Impact  Task  Group 
and  the  Tubular  Steel  Task  Group. 
The  time,  location  and  agenda  of  each 
task  group  meeting  follows: 

The  first  meeting  of  the  Regulatory 
Impact  Task  Group  will  be  on  Tues- 
day, March  20,  1979.  starting  at  2:00 
p.m.  In  the  20th  floor  Conference 
Room  of  the  Tenneco  Building.  1010 
Milam  Street.  Houston.  Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chairman  and 
Government  Cochalrman. 

2.  Discussion  of  the  scope  of  the  NPC 
study  on  Materials  and  Manpower  Require- 
ments. 

3.  Discussion  of  the  study  methodology  to 
be  employed  by  the  Regulatory  Impact 
Task  Oroup. 

4.  Discussion  of  the  timetable  of  the  Regu- 
latory Impact  Task  Group. 

5.  Discussion  of  any  other  matters  perti- 
nent to  the  overall  assignment  of  the  Regu- 
latory Impact  Task  Group. 

The  fourth  meeting  of  the  Tubular 
Steel  Task  Group  will  be  on  Thursday, 
March  29.  1979,  starting  at  9:00  a.m.  In 
Room  1873  of  the  Shell  Oil  Company, 
Two  Shell  Plaza,  Houston.  Texas. 

The  tentative  agenda  for  the  meet- 
ing follows: 

1.  Introductory  remarks  by  Chairman  and 
Government  Cochalrman. 

2.  Discussion  of  the  overall  progress  of  the 
Tubular  Steel  Task  Group. 


3.  Review  the  sUtus  of  separate  assign- 
menU  of  the  Tubular  Steel  Task  Group. 

4.  Disctission  of  any  other  matters  perti- 
nent to  the  overall  assignment  of  the  Tubu- 
lar Steel  Task  Group. 

The  meetings  are  open  to  the  public. 
The  Chairmen  of  the  task  groups  are 
empowered  to  conduct  the  meetings  in 
a  fashion  that  will.  In  their  Judgment, 
facilitate  the  orderly  conduct  of  busi- 
ness. Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  task  groups  will  be  permitted  to  do 
so,  either  before  or  after  the  meetings. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  inform 
James  R.  Hemphill.  Office  of  Re- 
source Applications,  202/633-8383. 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their  ap- 
pearance on  the  agenda. 

Summary  minutes  of  the  meetings 
will  be  available  for  public  review  at 
the  Freedom  of  Information  Public 
Reading  Room,  Room  GA  152.  DOE, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  D.C.  be- 
tween the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  D.C.  on 
March  13.  1979. 

GSORCE  S.  McISAAC. 

Assistant  Secretary  for 
Resource  Applications. 

March  13,  1979. 

IFR  Doc.  79-8272  Piled  3-19- T»;  8:45  ami 


[6450-01-M] 

NORTNOtN  TKR  STUDY  RffOtT 

fwMlc  Hoorlngt  ond  Cowsnts  on  tho  Doporf- 
monf  of  Enorgy't  (DOE)  DroH  Roport:  Potro- 
lowni  Supply  Altomotjvot  for  ttio  Northom 
r>or  and  Inlond  Sloto*  Throwoh  tho  Yoor 
2000 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Public  Hearings 
and  comment  on  the  Department  of 
Energy's  (EX)E)  draft  report  entitled: 
Petroleum  Supply  Altematii^es  for  the 
Northern  Tier  and  Inland  States 
Through  the  Year  2000,  dated  Febru- 
ary 21.  1979. 

SUMMARY:  DOE  has  recently  re- 
leased a  pi  ellminary  draft  study  of  the 
various  transportation  system  alterna- 
tives which  have  been  proposed  to  de- 
liver Alaskan  and  other  crude  oils 
from  the  West  Coast  to  Northern  Tier 
and  Inland  States.  A  flrud  report  will 
not  be  issued  until  receipt  and  consid- 
eration of  public  comments. 

For  the  purposes  of  the  study. 
•Northern  Tier  States"  Includes 
Washington.  Oregon.  Idaho.  Montana. 
Wyoming.  North  I>akot&.  Minnesota. 
Wisconsin.  Michigan.  Illinois.  Indiana 


and  Ohio.  The  term  "Inland  States" 
includes  those  States  other  than  the 
Northern  Tier  States.  California. 
Alaska  and  Hawaii 

The  DOE  crude  oO  transportation 
study  Is  being  conducted  to  address 
the  dual  issues  of  transportation  alter- 
natives for  delivery  of  Alaska  North 
Slope  (AN6>  crude  oil  and  the  means 
for  resolving  forecasted  petroleum 
transportation  deficits  in  Northern 
Tier  States. 

DOE  seeks  public  comments  on  the 
preliminary  results  of  the  crude  oU 
transportation  study  in  preparation 
for  issuance  of  a  final  report  in  early 
summer  1979.  Comments  on  the  abili- 
ty of  the  rarious  alternatives  to  pene- 
trate existing  pipeline  markets  will  be 
particularly  helpful. 

This  Notice  supplements  the  an- 
nouncement in  the  Federal  Register 
issue  (Volume  44,  No.  46),  Wednesday, 
March  7.  1979.  beglrming  on  page 
12486  to  include  an  additional  hearing 
location  for  Public  Comment  on  the 
draft  report  identified  under  ACTION, 
above. 

DATES:  CommenU  by  May  5.  1979, 
4:30  p.m.  (comments  deadline  of  April 
20,  1979.  4:30  p.m.  sUted  In  the  Initial 
aiuiouncement  of  hearings  is  hereby 
extended  to  May  5.  1979.  4:30  p.m.);  re- 
quests to  speak  at  this  additional  hear- 
ing locaUon  by  March  29.  1979.  4:30 
p.m.:  Hearing  date:  April  18.  1979,  9:30 
a.m. 

ADDRESSES:  AU  comments  to:  Public 
Hearing  Management.  Box  WY,  De- 
partment of  Energy.  Room  2313.  2000 
M  Street.  NW..  Washington.  D.C. 
20461:  Requeat  to  Speak:  Department 
of  Energy.  Attention:  Dale  E^rlclcsen. 
1075  S.  Yukon  St..  P.O.  Box  26247. 
Belmar  Branch.  Ldikehead.'  Colorado 
80226.  (303)  234-2420. 

ADDITIONAL  HEARING  LOCA 
TION:  Federal  Building.  Westside 
Conference  Room.  Comer  of  Pine  and 
Pattee:  Missoula.  Montaiui  59807. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  C.  Gillette  (Hearing  Proce- 
dures). Department  of  E^nergy. 
Public  Hearing  Management,  2000  M 
Street.  N.W,  Room  2214.  Washing- 
ton. D.C.  20461.  (202)  254-5201. 

William  L.  Webb  (Office  of  PubUc 
Information),  Department  of 
EInergy.  Public  Hearing  Manage- 
ment. 2000  M  Street,  N.W.,  Room  B- 
110.  Washington.  D.C.  20461.  (202) 
634-2170. 

Mario  CarduDo  (Study  Director), 
Department  of  ESoergy.  20  Massa- 
chusetts Arenue.  N.W..  Room  6105, 
Washington.  D.C.  20S45.  (202)  376- 
46«3. 

Paul  Douglass  (Office  of  General 
Counsel).    Department    of    EInergy, 
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Forrestal  Building.  1(N)0  Indepen- 
dence ATenue.  S.W..  Room  6A-141, 
Washlngtmi.  D.C.  20585.  (202)  252- 
671S. 

SUPPLEMENTAL  INFORMATION: 

L  BACKGBO0HO 

The  Northern  Tier  States  have  l>een 
impacted  by  the  Canadian  Govern- 
ment's announced  crirtailment  of 
crude  oil  exiwrts  in  the  early  1980's 
and  by  the  continued  decline  of  do- 
mestic cnide  supplies.  In  addition, 
there  has  been  a  growing  surplus  of 
Alaskan  North  Slope  (ANS)  crude  oil 
on  the  West  Coast  of  the  United 
States.  These  factors  have  stimulated 
a  series  of  alternative  proposals  to 
transport  both  ANS  and  foreign  crude 
oil  to  the  Northern  Tier  region. 

Recognizing  the  possibility  that  a 
potentially  needed  project  might  not 
be  built,  the  95th  Congress  enacted 
legislation  (Title  V,  Pub.  L.  95-617) 
which  would  provide  a  decisionmaking 
process  by  which  the  President  could 
approve  one  or  more  projects  for  expe- 
dited processing  of  Federal  permits. 

In  response  to  these  developments 
and  to  concerns  raised  in  earlier  de- 
partmental studies  about  the  adequa- 
cy of  energy  transportation  facilities 
In  some  Northern  Tier  States,  DOE  es- 
tablished in  early  l»78  an  energy 
transportation  project  office  which 
would: 

•  Forecast  the  demand  for  crude  oil 
and  refined  petroleum  iHtKlucts  In  the 
Northern  Tier  and  Inland  States 
through  2000: 

•  Assess  the  potential  supply  of  pe- 
troleum imder  the  ctirrent  crude  and 
petroleum  product  transportation 
system: 

•  EX^aluate  various  transportation 
alternatives  to  move  crude  oil  to  the 
Northern  Tier  and  Inland  States: 

•  Assist  the  U.S.  Department  of  the 
Interior  in  preparing  the  enviroiunen- 
tal  Impact  statement  for  the  Northern 
Tier  Pipeline  Company  proposal:  and 

•  Provide  an  analjrtlcal  basis  upon 
which  the  President  may  select  a 
crude  oil  transportation  alternative  or 
alternatives  deemed  to  be  In  the  na- 
tional Interest  for  expedited  treatment 
In  the  Federal  permitting  process. 

XL  AI.TSUIATIVB8 

The  crude  ofl  transportation  alterna- 
tives considered  in  the  DOE  study 
were  divided  into  Northern  route  and 
Southern  route  categories.  The  alter- 
natives considered  for.  meeting  fore- 
casted transportation  deficits  are: 

Northern  Routes 

•  Northern  Tier  pipeline 

•  Trans-Mountain  pipeline  reversal 

•  Foothills  (Alaska  Highway)  pipe- 
line 

•  Kltimat  pipelkie 

•  Unit  trains 
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•  Arctic  marine  systems  (Dome. 
Olobtlk.  and  Seatraln) 

Southern  Routes 

•  Expanded  midcontinent  pipelines 
(including  Texoma  and  Northern  pipe- 
line proposals) 

•  PACl'EX  and  Four  Comers  pipe- 
lines* 

•  Trans-Guatemala  pipeline 

•  Panama  Transshipment  (OO  Port) 
Terminal  Facility 

III.  PRSLnaHART  PnfDIHOS 

The  preliminary  findings  regarding 
various  transpKJrtation  deficits  are: 

•  The  Northern  Tier  States  face  po- 
tential transportation  deficits  for 
meetlng  average  consumer  demand 
ranging  from  0  In  1980  to  between  22« 
and  384  MB/D  of  refined  product  in 
2000. 

•  This  unfulfilled  need  is  concen- 
trated In  the  Montana  and  Mhinesota 
refinery  centers. 

•  Under  normal  operating  condi- 
tions (90%  refinery  capacity  utiliza- 
tion), potential  transportation  deficits 
for  meeting  average  refinery  demsind 
range  from  109  MB/D  In  1960  to  214 
MB/D  of  crude  oil  In  2000. 

•  Transportation  deficits  for  meet- 
ing peak  constuner  demand  range  from 
52  MB/D  in  1980  to  847  MB/D  in  2000. 
Transportation  deficits  for  meeting 
peak  refinery  demand  range  from  157 
li£B/D  In  1980  to  621  MB/D  in  2000. 

The  potential  for  using  ANS  crude 
oil  In  the  Northern  Tier  and  Inland 
States  is  affected  by  a  number  of  fac- 
tors Including  existing  reflnery  con- 
figurations, transportation  economics, 
and  types  of  products  required  by  con- 
sumers. This  study  analyzed  these  var- 
ious factors  and  found  that: 

•  The  maximum  processing  capacity 
for  ANS  crude  In  the  Northern  Tier 
States  Is  625  to  708  MB/D.  if  other 
high  sulfur  crude  oils  are  exdiided. 

•  It  is  unlikely  that  indigenous  high 
sulfur  crudes  such  as  those  available 
in  Wyoming  and  other  Northern  Tier 
States  would  be  displaced.  Therefore, 
the  maximum  processing  capacity  for 
ANS  crude  is  reduced  to  400-500  MB/ 
D  with  25  to  30%  of  this  potential  con- 
centrated in  Washington  State  refiner- 
ies. 

•  Based  on  this  processing  jwtential. 
a  west-to-east  crude  oil  pipeline  could 
transport  between  300  to  350  MB/D  of 
ANS  crude  from  the  West  Coast,  pro- 
vided that  the  economics  were  compei- 
itive. 

Assessment  of  AltemaUttes 

•  Northern  Tier  refineries  are  capa- 
ble of  absorbing  approximately  SOO  to 
350  MB/D  of  ANS  crude  oiL  To  that 
extent,  a  pipeline  serving  these  refin- 
eries from  the  West  Coast  would  assist 


•80HI0  has  announced  iU  plaos  to  dip- 
continue  this  project. 
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In  the  disposition  of  surplus  crude  oO 
and  encourage  Increased  production  In 
California  and  Alaska. 

•  A  pipeline  from  the  west  coast 
(Northern  route)  could  be  competitive 
In  delivering  foreign  sweet  crude  oil. 
such  as  Indonesia  light  crude,  to  mld- 
continent  refineries.  The  economic 
viability  of  such  a  pipeline  depends  on 
market  conditions  In  the  Important 
mldcontlnent  refinery  area. 

How  to  Obtatn  Draft  Report 

Copies  of  the  draft  report  may  be 
obtained  by  writing  the  Office  of 
Public  Information.  Department  of 
Energy.  Economic  Regulatory  Admin- 
istration. Room  B-110.  2000  M  Street, 
N.W..  Washington.  D.C.  20461.  or  the 
Press  Room,  E)epartment  of  Energy. 
Room  8F-044.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 

rv.    Phockdures    roR    Sobmission    or 
WRrrrat     Commewts     akd     Public 

HSARINCS 

A.  WRITTEM  COMMEirr  PROCEDURES 

Interested  parties  are  Invited  to  par- 
ticipate in  this  proceeding  by  submit- 
ting data,  views,  and  arguments  with 
respect  to  the  specific  items  for  com- 
ment set  forth  in  this  Notice.  Com- 
ments should  l)e  identified  on  the  out- 
side of  the  envelope  and  on  the  docu- 
ments submitted  to  the  Department  of 
Energy  with  the  designation.  "North- 
ern Tier  Public  Inquiry."  Ten  (10) 
copies  should  be  submitted.  All  com- 
ments will  be  available  for  public  in- 
spection in  tiie  Department  of  Energy. 
ERA  Office  of  Public  Information. 
Room  B-IIO,  2000  M  Street.  N.W., 
Washington.  D.C.  20461,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday.  Comments  should  be 
received  by  May  5.  1979.  4:30  p.m..  in 
order  to  be  considered. 

Any  information  or  data  you  consid- 
er to  be  confidential  must  be  so  identi- 
fied and  submitted  in  writing,  on  copy 
only.  The  DOE  reserves  the  right  to 
determine  the  confidential  status  of 
the  Information  or  data  and  to  treat  it 
according  to  its  determination. 

B.  PUBLIC  HEARINGS 

I.  Requesting  Opportunity  to  Par- 
ticipate—T^c  time  and  place  for  this 
additional  hearing  is  indicated  in  the 
"DATE"  and  ADDRESS"  section  of 
this  Notice.  If  necessary  to  present  all 
testimony,  the  hearing  will  t>e  contin- 
ued at  9:30  a.m.  of  the  next  day  follow- 
ing the  first  day  of  the  hearing. 

Any  person  may  make  a  written  re- 
quest for  an  opportunity  to  make  an 
oral  presentation  at  the  hearing.  Re- 
quests should  be  submitted  by  March 
29.  1979.  4:30  p.m.  You  should  provide 
a  phone  number  where  you  may  be 
contacted  through  the  day  before  the 
hearing.  If  you  are  elected  to  be  heard. 


Noncis 

you  will  be  so  notified  by  the  Depart 
ment  of  Energy  before  4:30  pjn..  April 
13.  1979.  Tou  must  bring  100  copies  of 
your  statement  to  the  Missoula  (Mon- 
tana) Hearing  Room  location  on  the 
morning  of  the  hearing. 

2.  Condttcf  of  hearings.  DOE  re- 
serves the  right  to  select  the  persons 
to  be  heard  at  the  hearing,  to  schedule 
their  respective  presentations  and  to 
esUbllah  the  procedures  governing  the 
conduct  of  the  hearing.  Each  presenta 
tion  may  be  limited  based  on  the 
number  of  persons  requesting  to  be 
heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be 
a  Judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  At  the  conclu- 
sion of  all  initial  oral  statements,  each 
person  who  has  nruule  an  oral  state- 
ment wiU  be  given  the  opportunity,  if 
she  or  he  so  desires,  to  make  a  rebut- 
tal statement.  The  rebuttal  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will 
be  subject  to  time  limitations. 

Any  Interested  person  may  submit 
questions  to  be  asked  of  any  person 
making  a  statement  i-i  the  hearing  to 
the  presiding  official  at  the  above  ad- 
dress before  4:30  p.m..  on  the  day  prior 
to  the  hearing 

Any  person  who  makes  an  oral  state- 
ment and  who  wishes  to  ask  a  question 
at  the  hearing  may  submit  the  ques- 
tion in  writing  to  the  presiding  officer 
DOE.  or  the  presiding  officer,  if  the 
question  is  submitted  at  the  hearing, 
will  determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 
Any  further  procedural  rules  needed 
for  proper  conduct  of  this  hearing  will 
be  announced  by  the  presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will 
be  retained  by  DOE  and  made  availa- 
ble for  inspection  at  the  ERA  Office  of 
Public  Information.  Room  B-110.  2000 
M  Street.  N.W..  Washington.  D.C. 
20461.  between  the  hours  of  8  a.m.. 
and  4:30  pjn..  Monday  through 
Friday.  Any  person  may  purchase  a 
copy  of  the  transcript  from  the  report- 
er. 

Issued  at  Washington.  D.C.  March 
14.  1979. 

ALvm  L.  Alm. 
AM9iMtant  Secretary  for 
Policy  and  Evaluation. 

(FR  Dor.  79-«292  FUed  »-l»-79;  S:45  am) 
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(Docket  Na  ERA-R-79-10] 

KffVlfW  Of  NATURAl  GAS  CUtTAHMENT  fit- 
Oirnf S  AND  CRTAM  OTHBT  tELATfO  OAS 
ISSUf  S  UMDH  TMI  NATIMAL  OAS  AO  AND 
THf  NATURAL  OAS  fOilCV  AO 

AGENCY:   Economic  Regulatory   Ad- 
ministration, Department  of  Energy. 

ACTION:  Notice  of  Inquiry  and  Re 
quest  for  Comments. 

SUMMARY:  The  Economic  Regula 
tory  Administration  (ERA)  of  the  De 
partment  of  Energy  hereby  gives 
notice  of  an  inquiry  into  EIRA's  re- 
sponsibility to  establish  and  review- 
natural  gas  curtailment  priorities 
under  the  Natural  Gas  Act  and  the 
Natural  Gas  Policy  Act  of  1978  and 
certain  other  issues  relating  to  the 
management  of  natural  gas  distribu- 
tion in  a  natural  gas  emergency. 

The  Department  of  Energy  Organi- 
zation Act  transferred  the  responsibili- 
ty to  review  and  establish  natural  ga.s 
curtailment  priorities  from  the  Feder- 
al Power  Commission  to  the  Secretary 
of  Elnergy,  who  delegated  this  authori- 
ty to  the  Administrator  of  ERA.  As 
part  of  the  review  process  in  this  In- 
quiry we  want  to  consider  the  impacts 
on  curtailment  policy  of  Title  IV  of 
the  Natural  Gas  Policy  Act  and  the 
new  emergency  authorities  provided  to 
the  President  under  the  National 
Energy  Act,  particularly  those  estab 
llshed  In  Title  III  of  the  Natural  Gas 
Policy  Act.  AddiUonally.  in  this  in 
quiry,  we  seek  your  comments  on  how 
best  to  implement  those  emergency 
authorities.  We  also  request  comments 
on  the  relationship  of  the  Administra- 
tor's import  authority  under  the  Natu- 
ral Gas  Act  and  Department  of  Energy 
Organization  Act,  which  allows  the 
Administrator  to  place  curtailment 
conditions  on  natural  gas  imports,  to 
ERA'S  overall  curtailment  authority. 

DATES:  Written  comments  by  May 
31.  1979.  4:30  p.m. 

ADDRESS:  All  comments  to  Office  of 
Public  Hearings  Management,  Eco- 
nomic Regulatory  Administration. 
Room  2313,  Docket  No.  ERA-R-79-10, 
2000  M  Street.  NW..  Washington.  D.C. 
20461. 

FOR  FURTHER  INFORMATION: 

Robert  C.  Gillette  (Office  of  Public 
Hearing  Management),  Economic 
Regulatory  Administration.  2000  M 
Street,  NW..  Washington.  D.C. 
20461.(202)254-6201. 

William  L.  Webb  (Office  of  Public 
Information).  Economic  Regulatory 
Administration.  2000  M  Street.  NW.. 
Room  BllO.  Washington.  D.C.  20461. 
(202)  634-2170. 


Albert  P.  Baas  (Division  of  Natural 
Gas  Regulations).  Economic  Regula- 
tory Administration,  2000  M  Street. 
NW..  Room  3308,  Washington,  D.C. 
20461.  (202)  632--4721. 

James  K.  White  (Office  of  General 
Counsel),  Department  of  Energy. 
12lh  and  Pennsylvania  Avenue,  NW.. 
Room  7134.  Washington.  D.C.  20461. 
(202)633-8814. 

SUPPLEMENTARY  INFORMATION: 

I.  Backcnxind 

II.  ERA'S  Reiiew 

UI.  Other  Related  Issues 

IV.  bsues  for  (Comment 

V.  Comment  Procedures 

I.  BACKCBOiniD 

Prior  to  October  I,  1977,  when  the 
Department  of  Energy  (DOE)  came 
into  existence.  Federal  natural  gas 
curtailment  Jurisdiction  over  the  inter- 
state pipelines  was  exercised  exclusive- 
ly by  the  Federal  Power  Commission 
(FPC)  pursuant  to  its  authority  under 
the  Natural  Gas  Act  (NGA).  The  FPC 
dealt  with  curtailment  on  a  case-by- 
ca.se  basis  for  Individual  interstate 
pipelines.  However,  in  virtually  all 
cases,  the  FPC  applied.  In  one  form  or 
another,  the  curtailment  policy  set  out 
in  a  series  of  policy  statements  it  had 
issued  In  1973  and  1974.'  The  crux  of 
the  policy— the  order  of  priorities  for 
curtailment— was  set  out  in  FPC  Order 
No.  467-B,  and  the  FPC  priority 
.system  is  generally  referred  to  by  that 
designation. 

The  467-B  system  set  out  nine  prior- 
ity of  service  end-use  categories,  gener- 
ally ranking  residential  and  small  com- 
mercial use  in  the  highest  priorities 
(that  Is,  last  to  be  curtailed)  and  Inter- 
ruptible  large  volume  boiler  fuel  in- 
dustrial use  in  the  lowest,  first-cur- 
tailed, priorities.* 

The  end-use  priority  system  concept 
Ls  based  on  several  considerations.  One 
is  a  recognition  of  the  Importance  of 
gas  used  to  protect  health,  safety  and 
other  human  needs.  Another  consider- 
ation is  the  operational  difficulty  in 
physically  cutting  off  or  reducing  serv- 
ice to  residential  and  small  commercial 
customers.  A  third  reflects  the  differ- 
ences in  the  costs  of  converting  to  an 
alternate  fueL  The  467-B  system  is  an 
attempt  to  curtail  uses  in  the  order  of 
conversion  costs  to  achieve  the  most 
efficient  use  of  resources,  taking  into 
account  the  important  health,  safety 
and  operational  issues. 


'  The  PTC  curtailment  policy  is  contained 
in  a  series  of  orders  in  Docket  No.  R-467. 
These  orders  appear  at  18  CFR  2.78  and  are: 
Order  No.  4«7,  40  FPC  8S  (1973);  Order  No. 
467 -A.  49  FPC  217  (1973);  Order  No.  467-B, 
49  FPC  583  (1973);  and  Order  No.  467-C,  41 
FPC  1199  (1974). 

'For  your  information,  a  Ust  of  tfie  467-B 
prtorttiea  is  attached  to  this  notice  as  an  ap- 
pendix. 


NOTICES 

While  the  historical  467-B  interstate 
curtailment  priortties  system  is  reput- 
ed to  determine  actual  end-use  curtail- 
ments, in  reality  it  does  not  directly 
affect  end-users.  Rather,  it  is  a 
method  of  allocating  reduced  supplies 
of  gas  only  among  the  Interstate  pipe- 
lines' contractual  customers,  who  are 
in  most  cases  local  distribution  compa- 
nies but  also  include  some  other  pipe- 
lines and  large  volume  end-users.  The 
amount  of  the  pipeline's  gas  received 
by  a  distribution  company  in  such  cir- 
cumstances depends  on  the  relative 
proprtion  of  high  rersus  low  priority 
consumers  in  the  distribution  compa- 
ny end-user  profile.  However,  that  pro- 
file may  not  necessarily  reflect  the 
actual  usage  being  served  at  any  one 
time  since  the  customer  end-uses  re- 
flected In  It  are  generally  based  on  re- 
quirements from  some  prior  based 
period.  See  State  of  North  Carolina  vs. 
FERC.  584  F.2d  1003  (D.C.  Cir.  1978) 
and  Natural  Gas  Survesr  Report  to 
the  Federal  Power  Commission:  Tech- 
nical Advisory  Committee  on  "Curtail- 
ment Strategies."  ' 

The  curtailment  plans  having  a 
more  direct  effect  on  the  amoimt  of 
gas  actually  received  by  md-users  are 
those  established  by  the  stiie  utility 
(»mmLssions  or  the  distribution  com- 
panies. These  (nirtailment  plans  direct 
the  allocation  of  the  total  amount  of 
gas  received  by  a  distribution  company 
from  all  its  interstate  pipeline  suppli- 
ers, as  well  as  any  additional  gas  pur- 
chased directly  from  producers  or  the 
Intrastate  market  and  its  own  supple- 
mental supplies  (for  example,  propane 
air  mixtiu-es  or  synthetic  natural  gas 
manufactured  from  naphtha  or 
LPGs).  The  latter  categories  tend  to 
be  more  expensive  than  the  gas  sold 
by  the  interstate  pipelines. 

Therefore,  the  direct  effect  of  the 
traditional  Federal  ciutailment  policy 
has  been  to  determine  the  amount  of 
less  expensive  Interstate  gas  available 
to  distribution  companies  and  end-use 
ctistomers  in  situations  where  an  inter- 
state pipeline  does  not  have  enough 
gas  to  meet  all  its  contractual  obliga- 
tions or  the  requirements  established 
in  the  end-use  profile  of  the  interstate 
pipeline's  customers.  The  Federal  cur- 
tailment system  has  also  served  as  a 
mnodel  for  the  curtailment  plans  of 
loan  distribution  companies. 

Under  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91)  (DOE 
Act),  curtailment  Jurisdiction  under 
the  Natural  Gas  Act  is  divided.  Sec- 
tions 301(b)  and  402(aKlKE)  assign 
the  Secretary  of  Energy  full  responsi- 
bility regarding  "the  establishment 
and  review  of  priorities  for  such  cur- 
tailments." The  Secretary  has  delegat- 


*  Copies  of  the  rexx>rt  vUl  be  made  a\-aila- 
ble  at  the  Public  Information  Office,  Room 
B-110.  MOO  M  Bt..  NW..  Monday-Friday. 
8:00  a.m.  to  4:at  pjn. 
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ed  this  authority  to  the  Administrator 
of  the  Eoonomk:  Regulatory  Adminis- 
tration (ERA)  (DOE  Etelegation  Order 
No.  0204-4.  October  1.  1977,  42  PR 
60726,  November  29.  1977).  On  the 
other  hand,  the  Federal  Energy  Regu- 
latory Commission  (FERC)  Is  assigned 
all  other  curtailment  functions  not  as- 
signed to  the  Secretary,  including  ad- 
ministration and  enforcement  of  cur- 
tailment plans.  Section  408  of  the  Nat- 
ural Gas  Policy  Act  of  1978  (Pub.  L. 
95-621)  (NGPA)  recognizes  this  divi- 
sion of  responsibility  by  directing  the 
Secretary  of  Energy  to  issue  rules  con- 
cerning curtailment  priorities  for  nat- 
ural gas  used  for  certain  agricultural 
and  industrial  purposes  and  directing 
the  FERC  to  implement  them  pursu- 
ant to  their  separate  authorities  imder 
the  IX5E  Act. 

Sections  401,  402.  and  403  of  the 
NGPA  directly  affect  curtailment 
policy  by  Identifying  and  ranking 
three  broad  end-use  categories  of  nat- 
ural gas  uses:  (1)  High  priority,  (2)  es- 
sential agricultural,  and  (3)  essential 
Industrial  feestock  and  process.  These 
sections  establish  the  means  for  fur- 
ther refining  the  definitions  of  those 
categories  and  require  that  those  pri- 
orities be  established  by  nile.  For  the 
first  time  there  exists  at  least  part  of  a 
curtailment  priority  system  which  is 
mandated  by  Federal  statute.  While 
the  NGPA  system  resembles  the  467-B 
system,  it  Is  different  not  only  because 
of  its  statutory  mandate,  but  also  be- 
cause the  definitions  established  by 
the  NGPA  may  not  coincide  with  the 
definitions  of  comparable  terms  in  the 
467-B  system. 

Section  401  requires  the  Secretary  of 
Energy  to  prescribe  a  rule,  within  120 
days  of  the  NGPA's  enactment,  re- 
stricting interstate  pipelines  from  cur- 
tailing the  essential  agriculttiral  use 
requirements  certified  by  the  Secre- 
tary of  Agriculture.  Essential  agricul- 
tural uses  may  only  be  curtailed  when 
necessary  to  meet  the  nee<ts  of  other, 
higher  priority  uses,  such  as  resi- 
dences, schools,  and  hospitals,  or  when 
it  is  determined  by  the  FERC,  in  con- 
sultation with  the  Secretary  of  Agri- 
culture, that  an  alternate  fuel  is  "eco- 
nomically practicable"  and  "reascm- 
ably  available"  for  that  essential  use. 
A  proposed  rule  implementing  Section 
401  was  published  by  the  Economic 
Regulatory  Administration  on  Novem- 
ber 22,  1978  (43  FR  54660).  and  a  final 
rule  was  issued  on  March  9.  1979,  the 
statutory  deadline.  This  rule  will  be 
implemented  by  the  FERC. 

We  have  not  attempted  to  answer 
any  broad  curtailment  issues  tn  our 
section  401  rulemaking.  It  is  a  narrow 
rule  which  seeks  to  Implement  the 
statute  by  the  required  deadline  while 
deferring  the  broader  curtailment 
questions  which  are  raised  In  this  In- 
quiry. 


FBietAL  tEGtSTBt.  VOi.  4<  MO.  SS— lUKOAY,  MARCH  20.  1*79 
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Section  402  of  the  NGPA  directs  the 
Secretary  of  Energy  to  prescribe  a  nile 
limiting  the  curcumstances  whereby 
an  Interstate  pipeline  may  curtail  es- 
sential industrial  process  or  feedstock 
use.  No  time  requirement  is  placed  on 
the  issuance  of  this  rule.  It  is  our  pres- 
ent intention  to  issue  a  Section  402 
rule  in  this  docket  together  with  any 
other  overall  changes  we  make  to  the 
existing  curtailment  system. 

Passage  of  the  NGPA  has  also  in- 
creased the  availability  of  gas  supplies 
to  the  interstate  market.  While  the  in- 
creasing availability  of  supplies  will 
reduce  interstate  curtailment,  it  will 
not  eliminate  it  entirely.  Thus,  main- 
tenance of  effective  curtailment  plans 
may  prove  important  both  to  manage 
supplies  in  a  shortage  and  to  allocate 
efficiently  the  presently  flowing. 
cheaper  interstate  gas.  Additionally,  it 
is  important  to  insure  that  curtail- 
ment systems  do  not  inhibit  use  of 
newly  available  gas  supplies.  In  partic- 
ular, oil  displacement  efforts  which 
are  initiated  to  cope  with  the  cutoff  of 
Iranian  oil  exports  should  not  result  in 
future  gas  curtailment  penalties, 
should  base  periods  be  updated  for 
end-use  customers  that  displace  oil 
with  gas.  In  Issue  20,  invite  your  com- 
ments on  the  need  to  amend  the  pres- 
ent system  to  facilitate  such  usage, 
and  how  b«it  to  assure  fair  recognition 
of  oil  diaplacenent  use  of  natural  gas 
while  maintaining  the  curtailment  pri- 
ority systeat's  ability  to  manage  a 
shortage. 

The  recent  national  energy  legisla- 
tion also  twovides  the  President  with 
new  emergency  authorities  affecting 
the  use  of  natural  gas  in  Sections  301- 
304  of  the  NGPA.  Section  607  of  the 
Public  Utility  Regulatory  Policies  Act 
of  1978  (Pub.  L.  95-617)  (PURPA).  and 
Section  404  of  the  Powerplant  and  In- 
dustrial Fuel  Use  Act  of  1978  (Pub.  L. 
95-620)  (FUA).  These  authorities, 
while  outside  the  scope  of  the  curtail- 
ment priority  system  itself,  must  work 
In  concert  with  it,  and  therefore  how 
best  to  implement  these  authorities 
will  be  considered  in  this  inquiry. 

n.  ERA'S  Review 

It  is  ERA'S  responsibility  to  review 
the  present  curtailment  priority 
system  and  to  determine  whether,  and 
to  what  extent,  modifications  to  that 
system  are  either  required  because  of 
the  NGPA  or  otherwise  warranted. 
Time  and  effort  have  gone  into  the 
creation  and  refinement  of  the  467-B 
approach.  We  will  not  have  to  begin 
anew.  Rather,  we  will  review  the  pres- 
ent system  in  light  of  current  condi- 
tions and  the  national  energy  legisla- 
tion (particularly  the  NGPA)  and  will 
determine  what  must  be  done  to  carry 
out  our  responsibilites  under  the  DOE 
Act  in  a  maimer  which  will  best  serve 
the  public  interest. 


NOTICES 

We  are  asking  for  public  comments 
at  this  time  In  an  effort  to  define  fur- 
ther and  analyze  the  major  issues  with 
respect  to  natural  gas  curtailments.  It 
would  be  premature  and  inappropri- 
ate, however,  to  assume  that  our  ex- 
amination will  necessarily  lead  to  any 
proposals  to  change  the  present 
system  beyond  what  is  presently  re 
quired  by  the  NGPA.  Further,  we 
expect  that  our  review  will  require  the 
collection  and  analysis  of  data  which 
are  not  now  available  concerning  the 
impacts  of  curtailments  at  the  end- 
user  level,  and  that  this  work  will  not 
be  completed  prior  to  the  end  of  1979. 
We  caution  anyone  against  anticipat- 
ing that  the  overall  results  of  our  work 
will  soon  be  available.  However,  if  cir- 
cimistances  warrant,  we  may  deter- 
mine to  resolve  some  of  the  more 
pressing  issues  prior  to  completion  of 
the  overall  effort. 

III.  Othxb  Rexated  Issues 

There  are  certain  other  issues  which 
are  not  part  of  the  curtailment  prior- 
ity review  but  are  related  to  our  cur 
tailment  authorities,  and  we  would 
like  to  use  the  opportunity  provided 
by  this  inquiry  to  seek  your  comments 
on  them. ' 

(1)  We  would  MXe  eomments  on  the 
relationship  of  VSLA'b  authority  to 
direct  the  use  of  natural  gas  imports 
to  its  overaD  auihorMy  to  determine 
curtailment  priorMea. 

<2)  The  r«cent  naMonal  energy  legis- 
lation assigns  the  President  certain  re 
sponsibilities  in  catergwicy  natural  gas 
situations,  and  we  would  like  the  bene- 
fit of  your  comments  on  how  best  to 
implement  them. 

These  questions  are  more  specif ical 
ly  addressed  in  Issues  1  through  6. 

IV.  IssTTBB  roR  Comment 

The  major  issues  which  we  believe 
should  be  addressed  in  this  analysis 
are  listed  below.  We  welcome  your 
views  on  any  aspect  of  curtailment  pri- 
orities, but  in  particular  we  request 
you  address  the  foUowing  issues: 

A.  EMERGENCY  AND  OTHBB  ATTTHORITIES 
AND  THEIR  RELATIONSHIP  TO  CURTAIL- 
MENT 

1.  The  relatioDShip  of  the  new  emer- 
gency authorities  to  curtailment  and 
their  use  in  conjunction  with  curtail 
ment.  These  new  authorities  are  in 
sections  301-304  of  the  NGPA.  in  sec- 
tion 607  of  PURPA,  and  the  natural 
gas  portion  of  section  404  of  the  FUA. 

2.  The  adequacy  of  the  priority 
system,  in  conjunction  with  FERC's 
interim  emergency  sales  provisions  ( 18 
CFR  157.45-53)  and  its  curtailment 
emergency  and  extraordinary  relief 
provisions  (18  CFR  2.78<a)  and  (b)  re- 
spectively), to  manage  severe,  wide- 
spread curtailments  at  the  level  of 
those    occurring    in    the     1976-1977 


winter,  or  worse.  Specifically,  given 
these  authorities,  the  new  emergency 
authorities,  and  the  provisions  of 
311(a).  311(b).  and  312  of  the  NGPA 
which  facilitate  movement  of  intra 
state  gas  to  interstate  marketa,  is  the 
existing  system  capable  of  handling 
.severe  short-term  shortages  as  well  a.s 
a  more  gradual  long-term  shortage? 
Apart  from  the  priorities  of  service  es- 
tablished in  tariffs,  is' there  any  need 
to  require  pipelines  to  file  additional 
contingency  plans  to  protect  high  pri 
ority  users,  such  as  those  which  havp 
been  required  by  ERA  in  approving 
the  import  of  liquefied  natural  gas? 
For  instance,  should  contingency 
plans  be  required  to  specify  sources  of 
emergency  supplies  and  emergency 
load  management  policies?  Are  there 
any  other  changes  to  the  priority 
system  that  would  both  Improve  its 
ability  to  handle  sudden  severe  short- 
ages and  not  interfere  with  the  sys- 
tem's ability  to  manage  a  long-term 
shortage? 

3.  The  manner  and  extent  to  which 
ERA  should  exercise  its  authority  to 
condition  the  Imports  of  natural  gas 
under  Sectlosn  3  of  th§  NGA.  What 
conditions,  if  any,  should  be  placed  on 
the  use  of  gas  imports  during  period.s 
of  natural  gas  curtailment? 

4.  Tlie  admlnistratlTe  feasibility  and 
tfulness  of  banning  certain  ty(>es  of 

usage  system-wide,  for  example. 
deliveries  for  boiler  fuel  use  (or  any 
other  low-priority  use),  at  any  time 
when  curtailment  Is  imposed  on 
higher  priority  end-uee  customers  else 
where  on  the  same  system.  Would  a 
t)an  on  boiler  fuel  use  discourage  self- 
help  measiu'es?  This  issue  is  not  in- 
tended to  refer  to  treatment  of  low 
priority  gas  usage  during  a  natural  gas 
emergency.  See  Issue  6. 

5.  The  proper  curtailment  treatment 
of  gas  used  for  on-site  electric  genera 
tlon  by  consumers  other  than  electric 
utilities.  Should  there  be  volumetric 
limitations  on  this  use? 

6.  The  manner  in  which  DOE  should 
implement  the  emergency  natural  gas 
authorities  contained  In  sections  301 
through  304  of  the  NGPA,  section  607 
of  the  PURPA.  and  section  404  of  the 
FUA  (natural  gas  only).  For  example, 
when  an  emergency  was  declared  in 
the  winter  of  1977,  the  FPC  Issued  ge 
nerlc  procedural  orders  establishing 
the  operational  structure  for  the  ad- 
ministration of  the  Emergency  Natu- 
ral Gas  Act  of  1977  and  ordered  com 
panics  to  make  direct  purchases  on  a 
case-by-case  basis.  In  implementing 
sections  301-304  of  the  NGPA,  should 
the  DOE  issue  a  generic  procedural 
rule,  allowing  DOE  to  issue  orders  on 
a  case-by-case  basis  similar  to  the  ones 
Issued  in  the  1977  winter,  or  a  specific 
order  establishing  criteria  for  emer- 
gency purchases  and  allocations? 
Should  the  order  or  rule  be  issued  as  a 


standby  regulation  now  and  imple- 
mented on  a  case-by-case  basis  once  an 
emergency  is  declared,  or  should  the 
DOE  wait  imtil  a  natural  gas  supply 
emergency  to  issue  the  regulations? 

In  a  declared  natural  gas  supply 
emergency  when  the  emergency  sales 
authority  of  section  302  of  the  Natural 
Gas  Policy  Act  has  been  exhausted, 
DOE  is  authorized  to  prohibit,  by 
order,  the  burning  of  natural  gas  by 
major  fuel-burning  installations 
(MFBI's)  and  electric  powerplants 
under  section  607  of  the  Public  Utility 
Regulatory  Policies  Act.  Also,  under 
section  404  of  FUA.  the  President  is 
authorized  to  issue  an  order  banning 
the  use  of  nattual  gas  or  petroleum  by 
powerplants  and  MFBI's  during  an 
emergency  declared  pursuant  to  Sec- 
tion 3(8)  of  the  Energy  Policy  and 
Conservation  Act,  in  the  event  of  a 
severe  supply  interruption. 

Should  there  by  any  limit  to  the  size 
of  the  MFBI  or  powerplants  in  which 
the  use  of  gas  is  banned  imder  either 
of  these  authorities?  If  so,  what 
should  it  be?  What  factors  determine 
whether  a  powerplant  or  MFBI  can 
substitute  petroleum  for  natural  gas 
without  damage  to  its  facilities  or 
equipment  and  without  interference 
with  operational  requirements? 

The  DOE  specifies  both  the  dura- 
tion of  the  order  limiting  natural  gas 
use  and  the  quantity  or  rate  of  use  of 
natural  gas  that  may  t>e  burned  by  an 
electric  powerplant  or  MFBI  during 
the  period  of  the  emergency.  What  cri- 
teria should  be  used  by  DOE  to  deter- 
mine which  fsuillitles  should  be  limited 
and  what  the  quantity  or  rate  of  use 
should  be?  What  are  the  criteria  to  be 
considered  in  determining  when  any 
action  should  be  taken  imder  these  au- 
thorities? 

I 

B.  NGPA  IMPLICATIONS  POR  CITRTAILMENT 

7.  The  manner  and  extent  to  which 
ERA  can  impose  and  refine  the  broad 
end-use  priority  system  established  by 
Sections  401.  402.  and  403  of  the 
NGPA  without  waiting  for  extensive 
new  end-use  data  in  view  of  (I)  the  im- 
mediate implementation  requirements 
for  Section  401  of  the  NGPA.  and  (2) 
the  decision  of  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia  in 
State  of  North  Carolina  v.  FERC,  584 
F.  2d  1003  (1978).  which  sUted  that 
the  FERC  in  establishing  an  end-use 
curtailment  plan  for  Transco  "should, 
first,  determine,  and  second,  consider 
the  Impact  of  Its  opinion  on  ultimate 
users  in  the  implementation"  of  such  a 
plan.  Assuming  that  be  begin  now  to 
analyze  actual  end-use  Impacts  to  the 
extent  possible  with  existing  data,  are 
the  data  and  detailed  analysis  required 
for  the  establishment  of  an  over-all 
priority  system  different  from  those 
data  required  for  implementing  that 
system  on  a  specific  pipeline? 
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8.  Whether  a  distinction  between 
service  imder  "firm"  and  "Interrupt- 
ible"  contracts  can  legally  exist  in  any 
curtailment  priority  system  for  high 
priority,  agricultural  and  industrial 
process  and  feedstock  uses,  in  light  of 
the  NGPA.  If  so.  should  a  distinction 
be  made  and  for  what  reasons?  Is 
there  any  reason  to  maintain  this  dis- 
tinction for  lower  priority  uses? 

C.  PLACEMENT  AND  TREATMENT  OF  NATU- 
RAL GAS  USES  IN  THE  PRIORITY  SCHEBCE 

9.  The  manner  and  extent  to  which 
broad  curtailment  categories,  includ- 
ing specifically  those  established  by 
Sections  401  and  402  of  the  NGPA. 
should  be  subdivided  and  ranked  for 
curtailment  punxmes.  For  example, 
how  should  users  in  the  "high  priority 
users"  category  be  ranked?  Should 
they  aU  be  curtailed  on  a  pro  rata 
basis,  or  should  the  category  be  subdi- 
vided into  separate  priorities  with  Indi- 
vidual residences  accorded  the  highest 
priority,  while  small  commercial  estab- 
lishments, apartment  houses,  schools 
and  hospitals,  and  others  would  be 
ranked  below  in  one  or  more  separate 
priorities?  Further,  where  should 
groups  be  placed  which  are  excluded 
from  the  essential  agricultural  and  in- 
dustrial process  and  feedstock  use  cat- 
egories because  of  alternate  fuel  deter- 
minations? Where  should  conmiercial 
facilities  using  more  than  50  Mcf  on  a 
peak  day  be  placed.  Should  large  com- 
mercial facilities  with  alternate  fuel 
capability  be  treated  differently  than 
those  without  such  capability?  How 
should  such  alternate  fuel  capability 
be  defined  and  determined? 

10.  The  proper  priority  treatment  of 
storage  injection  gas.  E^ssential  agricul- 
tural users  can  be  curtailed  to  make 
storage  Injections  when  necessary  to 
protect  the  requirements  of  high-pri- 
ority users.  What  effect  will  this  have 
on  the  present  treatment  of  storage 
injections  in  pipeline  plans?  Should  a 
standard  method  of  handling  storage 
be  adopted  or  should  it  be  treated  on  a 
case-by-case  basis? 

D.  PROCESS  AND  FEEDSTOCK  DEFINITIONS 

11.  The  adequacy  of  the  definition  of 
terms  in  the  present  priority  system, 
with  particular  emphasis  on  the  "proc- 
ess gas"  definition.  SpeciflcaUy,  what 
factors  determine  whether  an  Industri- 
al firm  can  substitute  another  fuel  for 
gas  and  to  what  extent  should  these 
factors  be  built  into  the  definition  for 
process  gas?  How  can  we  determine 
and  monitor  in  a  practicable  manner 
the  requirements  for  natural  gas  usage 
for  different  definitions?  What  data 
on  process  gas  usage  and  the  ability  of 
specific  industries  to  substitute  other 
fuels  for  that  usage  exist  except  in  in- 
dividual end-use  customers'  records? 
What  fuels  can  be  subsituted  for  natu- 
ral gas  used  in  specific  processes?  How 
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should  the  ability  to  substitute  other 
fuels  for  natural  gas  be  considered  by 
ERA  in  certifying  essential  industrial 
process  uses? 

12.  The  definition  of  essential  feed- 
stock uses  of  natural  gas.  How  can  the 
natural  gas  requirements  for  these 
uses  be  determined  and  monitored  in  a 
practical  manner?  What  data  already 
exist?  What  fuels  can  be  substituted 
for  natural  gas  used  for  these  feed- 
stock uses?  How  should  the  ability  to 
substitute  other  fuels  for  natural  gas 
be  considered  by  the  Secretary  in  cer- 
tifying essential  industrial  feedstock 
uses?  Should  this  category  be  subdi- 
vided and  ranked  In  some  manner,  or 
should  users  be  curtailed  on  a  pro  rata 
basis? 

13.  To  what  extent  should  ERA.  in 
certifying  industrial  process  and  feed- 
stock requirements,  considered  the 
ability  of  individual  or  groups  of  users 
to  contract  for  natural  gas  supplies 
outside  of  system  supply,  thereby  re- 
leasing the  use  of  system  supply  gas 
for  lower  priority  use  displacing  oil? 
What  criteria  should  be  used  to  deter- 
mine whether  or  not  a  user  or  group 
of  users  has  access  to  off-system  gas 
supplies? 

C.  BASE  PERIOD  FOR  CITRTAILMENT 

14.  The  proper  definition  of  "curtail- 
ment." or  to  the  extent  a  curtailment 
is  considered  a  reduction  in  deliveries 
from  requirements,  the  proper  defini- 
tion of  "requirements."  What  role 
should  contract  requirements  play  in 
this  definition?  Is  there  a  need  for  set- 
ting a  standard  definition  of  cmtail- 
ment  that  would  offset  the  adminis- 
trative difficulties  for  pipelines  who 
must  conform  these  definitions? 

15.  The  proper  relationship  between 
curtailment  and  either  additions  of 
new  direct  and  indirect  customers  on  a 
pipeline  system  subject  to  curtail- 
ments or  provisions  for  additional  con- 
tract volumes  for  presently  attached 
customers. 

16.  The  need,  if  any.  for  establish- 
ment of  a  moving  (a  so-called  rolling) 
or  updated  base  period  for  require- 
ments in  place  of  the  fixed  base  peri- 
ods now  in  general  use.  The  following 
represent  a  range  of  options  available: 

A.  Retain  the  same  base  year  cus- 
tomers but  permit  the  end-use  profiles 
to  be  updated  to  Include  the  current 
requirements  of  those  customers: 

B.  Move  all  fixed  base  periods  to  a 
more  current  base  year  such  as  1975  or 
1978.  or  an  average  of  usage  in  a  series 
of  years,  such  as  1975  through  1978. 
including  all  customers  and  all  their 
requirements  being  served  in  the  se- 
lected years; 

C.  Impose  a  rolling  base  period  such 
that  all  current  customers'  require- 
ments would  be  included  and  updated 
every  year  for  all  interstate  pipeline. 
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What  would  be  the  short  and  long 
range  economic,  environmental,  and 
administrative  impacts  that  can  be  ex- 
pected for  each  of  these  options?  How 
do  they  differ  in  terms  of  adminlstra- 
Uve  feasibility? 

17.  If  base  periods  are  to  be  changed, 
in  what  administratively  feasible 
manner  can  credit  be  given  for  vol- 
umes of  gas  conserved  by  ctistomers 
(the  "savers-keepers"  concept  provided 
for  in  Section  605  of  PURPA)?  How 
will  this  affect  conservation  and  fuel 
switching  practices  discussed  in  Issue 
No.  19  or  efforts  to  displace  imports 
discussed  in  Issue  No.  20? 

r.  DEvsLOPMEirr  op  soppixicEirrAL  sup- 
plies,  WBW  ENERGY  SOURCES.  AND  RB- 

Ducnoifs  m  on.  imports 

18.  The  manner  and  extent  to  which 
the  priority  system  can  and  should  be 
constructed  to  encourage  and  facili- 
tate development  of  supplemental  gas 
supplies  such  as  company-owned  pro- 
duction. SNO  produced  from  coal  or 
LPOs.  LNO.  and  other  self-help  meas- 
ures. Should  such  supplemental  gas 
volumes  be  treated  as  part  of  system 
supply  for  purposes  of  curtailment? 
How  could  we  encourage  the  following 
kind  of  self-help  measures  by  distribu- 
tion companies  or  their  customers: 

A.  The  purchase  of  supplemental  gas 
supplies  directly  from  the  producer  or 
Importer,  or  other.  Independent  devel- 
opment of  supplemental  supplies:  or 

B.  The  purchase  of  supplemental  gas 
supplies  from  interstate  pii>ellne8 
under  a  separate  rate  schedule:  or 

C.  The  purchase  of  gas  on  a  rolled-ln 
price  basis  from  their  Interstate  pipe- 
line supplier  when  the  pipeline  has 
contracted  for  or  developed  its  own 
supplemental  gas  supplies  to  augment 
its  system  supply? 

19.  The  manner  and  degree  to  which 
the  present  priority  system  can  and 
should  be  changed  to  maximize  con- 
servation and  conversion  to  coal  or 
other  forms  of  more  plentiful  energy, 
e.g..  solar  heating.  For  Instance,  can 
and  should  facilities  with  a  mix  of  gas 
and  solar  heating  and/or  coal  be  given 
higher  priority  than  those  using  a  gas 
and  oil  mix  to  encourage  switching  to 
non-imported  fuels  and  to  alleviate 
any  environmental  problems  caused 
by  switching  to  fuels  such  as  domestic 
coal? 

20.  The  manner  and  extent  to  which 
existing  regulatory  requirements  of 
the  FERC.  ERA.  or  other  Federal  or 
State  agencies  contain  impediments 
that  might  prevent  persons  from  ob- 
taining and  using  surplus  gas  to  re- 
place oil.  To  what  extent  and  in  what 
manner  should  ERA  take  steps  to  pre- 
vent persons  who  do  switch  from  oil  to 
svuiJlus  gas  from  being  penalized  for 
this  effort  during  future  periods  of  gas 
shortages? 
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21.  The  lawfulness,  administrative 
feasibility,  and  usefulness  of  requiring 
any  Federal  curtailment  priority 
policy  or  rule  for  interstate  pipelines 
to  be  applied  directly  at  the  distribu- 
tion company  leveL  Assimiing  that 
legal  authority  exists,  what  would  be 
the  major  problems  if  a  curtailment 
priority  system  was  adopted  which  ap- 
plied to  all  gas  systems  nationwide? 

22.  The  nature  of  the  rules  adopted 
pursuant  to  our  review.  How  specific 
and  binding  should  the  rules  be  on 
both  the  FERC  and  the  Interstate 
pipelines?  Should  we  impose  a  very 
tight  rule  binding  on  all  parties  or  a 
more  general  and  flexible  rule  which 
sets  forth  criteria  and  guidelines  to  be 
applied  by  the  FERC?  If  we  impose 
the  latter,  how  do  we  avoid  the  long 
and  costly  hearings  of  past  ciulall- 
ment  history?  What  would  be  the 
nature  of  a  rule  that  could  be  applied 
to  all  pipelines?  How  could  the  result- 
ing administrative  problems  be  avoid- 
ed? 

V.  CoiOfcifT  Procedures 

A.COiafKIITS 

You  are  biTlted  to  participate  in  this 
Inquiry  by  submitting  written  data, 
views,  or  arguments  with  respect  to 
the  proposals  set  forth  In  this  notice 
and  other  relevant  curtailment  prior- 
ity matters  to:  Public  Hearing  Man- 
agement. Economic  Regulatory  Ad- 
ministration. Room  2313.  Docket  No. 
ERA-R-79-10.  2000  M  Street.  NW.. 
Washington.  D.C.  20461.  You  may 
hand-deliver  your  comments  to  this 
room  Ijetween  8:00  a-m.  and  4:30  p.m.. 
Monday  through  Friday,  or  you  may 
mail  your  comments  to  the  above  ad- 
dress. You  should  submit  fifteen 
copies  and  should  include  on  the  first 
page  of  each  conunent,  and  any  enve- 
lope, the  docket  number  and  the  desig- 
nation "Curtailment  Priorities 
Review."  We  will  consider  all  com- 
ments received  by  4:30  p.m.  on  May  31. 
1979.  and  all  other  relevant  informa- 
tion on  our  review  of  curtailment  pri- 
orities. Please  Indicate  the  specific 
issue  or  issues  you  are  addressing  by 
number. 

Any  information  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  one  copy  only.  We  re- 
serve the  right  to  determine  the  confi- 
dential statiui  of  the  Information  and 
to  treat  it  according  to  our  determina- 
tion. 

ERA  does  not  think  public  hearings 
are  required  at  this  preliminary  stage 
In  the  priority  review  process.  We  will 
provide  opportunities  for  hearings 
later  once  we  have  reviewed  the  writ- 
ten comments,  prepared  the  required 
analyses,  and  published'  proposed 
rules. 


NOTICES 


Issued  in  Washington.  D.C.  March 
13. 1979. 

Datid  J.  Bardih, 
Administrator,  Economic 
Regulatory  Administration^ 

Attachmkut 

(1)  Residential,  small  conunercial 
(less  than  50  Mcf  on  a  peak  day). 

(2)  Large  conunercial  requirements 
(50  Mcf  or  more  on  a  peak  day),  firm 
Industrial  requirements  for  plant  pro- 
tection, feedstock  and  process  needs, 
and  pipeline  customer  storage  injec- 
tion requirements. 

(3)  All  industrial  requirements  not 
specified  in  (2).  (4).  (5).  (6).  (7).  (8).  or 
(9). 

(4)  Firm  industrial  requirements  for 
boiler  fuel  use  at  less  than  3.000  Mcf 
per  day,  but  more  than  1.500  Mcf  per 
day.  where  alternate  fuel  capabilities 
can  meet  such  requirements. 

(5)  Firm  industrial  requirements  for 
large  volume  (3,000  Mcf  or  more  per 
day)  boiler  fuel  use  where  alternate 
fuel  capabilities  can  meet  such  re- 
quirements. 

(6)  Intemiptible  requirements  of 
more  than  300  Mcf  per  day.  but  less 
than  1.500  Mcf  per  day.  where  alter- 
nate fuel  capabilities  can  meet  such 
requirements. 

(7)  Intemiptible  requirements  of  in- 
termediate volumes  (from  1.500  Mcf 
per  day  through  3.000  Mcf  per  day), 
where  alternate  fuel  capabilities  can 
meet  such  requirements. 

(8)  Intemiptible  requirements  of 
more  than  3.000  Mcf  per  day.  but  less 
than  10.000  Mcf  per  day.  where  alter- 
nate fuel  capabilities  can  meet  such 
requirements. 

(9)  Intemiptible  requirements  of 
more  than  10.000  Mcf  per  day.  where 
alternate  fuel  capabilities  can  meet 
such  requirements. 

[FR  Doc.  79-8317  Filed  3-l»-79;  8:45  am] 
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ENVmONMENTAL  PtOTECTION 
AGENCY 

[PRL  1078-61 

OtANTS  FOI  CONSTtUCnON  OF  TIEATMfNT 
WOtKS  INNOVATTVf  AND  ALTflNAnVf 
TffCNNOlOOY  ASSCSSMiNT  MANUAL 

AvHafcWty 

This  notice  Ls  published  to  advise  the 
public  of  the  availability  of  a  draft  In- 
novative and  Alternative  Technology 
Assessment  Manual.  The  Manual  has 
been  prepared  by  the  Environmental 
Protection  Agency  to  assist  in  the  ad- 
ministration of  the  Construction 
Grants  Program"  for  muncipal 
wastewater  treatment  facilities. 

Under  the  innovative  and  alternative 
technology    provisions    of    the    1977 


Clean  Water  Act.  EPA  is  authorized  to 
provide  special  Incentives  to  those 
projects  incorporating  innovative  or 
alternative  techniques  and  processes. 
Briefly,  these  Incentives  include:  (1) 
Increase  .in  construction  grants  fund- 
ing from  75  to  85  percent;  (2)  15  per- 
cent cost  preference  in  the  cost-effec- 
tiveness analysis;  (3)  potentially 
higher  priority  for  project  funding; 
and  (4)  100  percent  funding  for  modi- 
fying or  replacing  any  malfunctioning 
projects. 

As  part  of  the  implementation  of  the 
innovative  and  alternative  technology 
provisions,  regualtions  and  guidelines 
Including  criteria  for  evaluating  proj- 
ects proposed  for  funding  as  innova- 
tive and  alternative  technology  have 
already  been  promulgated  in  the  Fed- 
eral Register  (40  CFR  Part  35,  Sub- 
part E:  43  FR  44022  Sept.  27.  1978). 
The  Manual  will  supplement  these 
regulations  and  guidelines.  It  contains 
detailed  procedures  and  pertinent 
technical  information.  Also  included 
as  Appendix  A  of  the  Manual  is  a 
series  of  fact  sheets  providing  techni- 
cal, cost  and  energy  data  on  over  100 
unit  treatment  processes  identified  as 
presently  luiown  technology. 

The  manual  will  be  used  by  the  En- 
vironmental Protection  Agency  Re- 
gional Offices  and  the  appropriate 
state  agencies  as  a  guide  in  evaluating 
grant  applications  Involving  Innovative 
and  alternative  technology.  The  docu- 
ment will  also  be  used  by  the  munici- 
palities and  consulting  engineers  as 
guidance  in  the  preparation  of  facility 
plans  incorporating  Innovative  and  al- 
ternative technology  processes.  The 
public  is  encouraged  to  submit  com- 
ments on  the  Manual  to  the  Director. 
Municipal  Construction  Division  (WH- 
547)  Environmental  Protection 
Agency.  401  M  Street.  S.W..  Washing- 
ton. D.C.  20460.  All  comments  must  be 
received  by  60  days  from  date  of  publi- 
cation. For  obtaining  a  copy  of  the 
draft  manual  and  for  further  informa- 
tion, contact:  Lam  K.  Lim.  Municipal 
Technology  Branch.  Municipal  Con- 
struction Division  (WH-547),  Environ- 
mental Protection  Agency.  Washing- 
ton. D.C.  20460.  202/426-8976. 

E>ated:  March  15. 1979. 

Thomas  C.  Jorling, 
Assistant  Administrator  for 
Water  and  Waste  Management 
[FR  Doc  79-8358  PUed  3-19-79:  8:45  am] 
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INTEItAOB«CY  fOXIC  SUtSTANCES  DATA 
COMUMITTEE  CUMBIT  MEMBEISHIP 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Office  of  Toxic  Sub- 
stances. 

ACTION:  Update  of  membership  list 
and  appointment  of  Executives  Secre- 
tary. 

SUMMARY:  The  Intent  of  this  notice 
is  to  update  the  membership  list  of 
the  Interagency  Toxic  Substances 
Data  Committee  and  to  announce  the 
appointment  of  a  new  Executive  Sec- 
retary. A  previous  notice  announcing 
the  charter  of  the  Committee,  the 
Committee  participants,  and  public 
meetings  was  published  in  the  Federal 
Register  on  May  26,  1978  (43  FR 
22776). 

FOR      FURTHER      INFORMATION 

CONTACTT: 
Mr.    Roger    M.    Connor,    Office    of 
Toxic  Substances  (TS-793),  EPA,  401 
M  St..  SW.,  Washington,  D.C.  20460, 
telephone  202/755-6956. 

SUPPLEMENTARY  INFORMATION: 
The  EInvironmental  Protection  Agency 
and  the  Council  on  Environmental 
Quality  Jointly  established  and  co- 
chair  the  Interagency  Toxic  Sub- 
stances Data  Committee,  in  accord- 
ance with  their  statutory  responsibil- 
ities under  the  Toxic  Substances  Con- 
trol Act.  sections  10(bKl)  and  25(b). 
These  sections  of  the  Act  specifically 
recognize  the  need  for  interagency  co- 
ordination with  respect  to  chemical  in- 
formation pollection.  dlasemlnation. 
and  classification.  Twenty-two  Federal 
agencies  and  their  components  are 
represented  on  the  Committee.  Roger 
M.  Connor  has  been  appointed,  effec- 
tive January  9,  1979.  to  be  the  Execu- 
tive Secretary  for  the  Committee.  The 
following  is  a  current  list  of  the  Com- 
mittee members.  Future  changes  in 
the  membership  may  be  ascertained 
by  contacting  the  Eixecutive  Secretary. 

INTXKAOENCT  TOXIC  SUBSTAMCBS  DATA  COM-, 

mTTKE  MntHnsHip  List— Fkbruart  1979 

COCHAIKPSUOira 

Marilyn  '^.  Bracken.  X3JR.  Environmental 
Protection  Agency  (TS-793),  Washington. 
DC  20460.  202-755-8040. 

CJarroU  Leslie  Basti&n.  Councfl  on  Environ- 
mental Quality.  Washington,  DC  20006. 
202-395-4980. 

■XaCDTIVB  SKCKRAST 

Roger  Connor.  D.S.  Environmental  Protec- 
tion Agency  (TS-793).  Washington.  DC 
20460.  202-755-6956. 

Mzmsas 

Captain  Joseph  D.  Bloom.  MC.  U8N  (1). 
Commanding  Officer  (LCDR  Lee  Doptts— 
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Alternate)  (2).  Naval  Medical '  Research 
and  Development  Command.  Bethesda. 
Maryland  20014.  (1)  301-295-1453.  (2)  301- 
295-1028. 

Patricia  BresUn  (Fred  Clayton— Alternate. 
Room  N  3629).  08HA/D0L,  Room  N 
3700,  200  Cohstitution  Ave.,  Washington. 
DC  20210.  202-523-7115. 

George  E.  CXishmac,  Materials  Transporta- 
tion Bureau  (DMT- 22).  U.S.  Department 
of  Transportation.  Washington.  D.C. 
20590.  202-755-4906. 

Jerry  C^offey,  Office  of  Federal  Statistical 
Policy  and  Standards,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230,  202- 
637-7953. 

Terri  Damstra  (1)  (Ray  Shapiro— Alternate) 
(2)  Office  of  Health  Hazard  Assessment. 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  P.O.  Box  12233,  Research  Trian- 
gle Park,  North  Carolina  27709,  (1)  919- 
629-3471,  (2)  919-629-3506. 

Robert  Dbcon  (Carl  OerJjer— Alternate). 
Office  of  Science  and  Technology  Policy. 
Washington.  DC  20500.  202-456-6272. 

Dorothy  Drago  (1)  (Glenn  Simpson— Alter- 
nate) (2).  Consumer  Product  Safety  Com- 
mission. Room  646,  5401  Westbard 
Avenue,  Bethesda,  Maryland  20207,  (1) 
301-492-6470,  (2)  301-492-6647. 

Margaret  G.  FinareUi  (Robert  Mikulak— Al- 
ternate). U.S.  Arms  Control  and  Disarma- 
ment Agency,  Washington,  DC  20451,  202- 
632-0872. 

Sidney  R.  Oaller  (1)  (Bernard  Orclfer- Al- 
ternate) (2),  UJ3.  Department  of  Com- 
merce, Room  3425,  Washington.  DC  20230, 
(1)  202-377-4335.  (2)  202-377-3234. 

Allen  Helm  (1),  Scientific  Coordinator  of 
Toxicology  Programs,  Room  11-40,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (Robert 
A.  Bell— Alternate)  (2),  1901  (Thapman 
Bldg..  Room  212.  Rock\ille.  Maryland 
20852.  (1)  301-443-3773.  (2)  301-443-3290. 

Aimison  Jonnard  (1)  (Edmund  (^appuccilli— 
Alternate)  (2).  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Washing- 
ton. DC  20436,  (1)  202-523-0423.  (2)  202- 
523-0387. 

George  Kelly  (Gene  Knig— Alternate).  De- 
partment of  Energy.  Room  6134,  20  Mas- 
sachusetts Avenue.  Washington.  DC 
20545.  202-376-9073. 

Henry  Kissman  (Donald  Hummel— Alter- 
nate). National  Library  of  Medicine,  Na- 
tional Institutes  of  Health.  8600  Rockville 
Pike,  Bethesda.  Maryland  20014,  301-496- 
3147. 

Richard  J.  Lewis.  Sr.  (1),  National  Institute 
for  Occupational  Safety  and  Health,  4676 
Columbia  Parkway,  Cincinnati.  Ohio 
54226  (Vera  W.  Hudson— Alternate)  (2). 
National  Institute  for  Occupational 
Safety  and  Health.  5600  Fishers  Lane. 
Room  8A-30,  Rockville,  Maryland  20857, 
(1)  513-684-8317,  (2)  301-443-2100. 

Calvin  M.  Menzie  (1),  Fish  and  WUdllfe 
Service.  RocMn  511.  Matomk;  Bldg..  U.a 
Department  of  the  Interior.  Washington. 
DC  30241  (Raymond  E.  Corcoran— Alter- 
nate) (2).  Bureau  of  Mines,  D.8.  Depart- 
ment of  the  Interior.  Washington.  DC 
20241,  (1)  202-632-5316.  (2)  202-634-1313. 
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Robert  B.  Murphy  (Kurt  Maurer— Alter- 
nate). NaUoiuU  Center  for  Health  SUtis- 
tlcs.  3700  East  West  Highway.  HyattavUle. 
Maryland  20782.  301-436-7081. 

WUllam  Rhode  (1)  (Leonore  Wacner— Alter- 
nate) (3).  National  Institutes  of  Healtl}. 
Building  31.  Betheada.  Maryland  30014. 
(1)  301-4M-9285.  (3)  301-4»«-9291. 

James  Sontac  (Kenneth  Chu— Alternate). 
National  Cancer  Inatttute.  National  Incti- 
tues  of  Health.  Building  31.  Bethesda. 
Maryland  30014.  301-4»«-S108. 

Oooloo  8.  Wunderlich  ( 1 ).  Office  of  the  As- 
sistant Secretary  for  Health.  Department 
of  Health.  Education,  and  Welfare.  Wash- 
ington. DC  30201  (Jerry  Calderone— Alter- 
nate) (3).  Room  713-B  HHH  Bldg..  3nd 
and  Independence  Ave.  8.W..  Washington. 
D.C.  30301.  (1)  303-473-7398.  (3)  202-473- 
SIM. 

cotanrm  MFtKSXirrATivn 

CarroU  Leslie  Bastlan.  Toxic  Substances 
Strategy  Committee.  Council  on  Environ- 
mental QuaUty.  Washington.  DC  3000«, 
303-39^-4980. 

Patricia  Breslln.  interagency  Regulatory  li- 
aison Oroup  (IRLO).  OSHA/DOL.  Room 
N  3700.  300  Constitution  Avenue.  Wash- 
ington. DC  30310.  303-53a-711S. 

Ray  Shapiro  (1).  DHEW  Committee  to 
Coordlante  Toxicology  and  Related  Pro- 
grama,  NIEHS.  NIH.  P.O.  Box  12333.  Re- 
search Triangle  Park.  North  Carolina 
37709  (Henry  Klssman— Alternate)  (3). 
NLM.  NIH.  8800  Rockville  Pike.  Bethesda. 
Maryland  30014.  (1)  919-829-3508.  (3)  301- 
496-3147. 

caaKKvn 

Sidney  Siegel.  EPA  (TS-703).  Washington. 
DC  30480.  303-755-8040. 

Suzanne  Rudzlnskl.  EPA  (TS-793).  Wash- 
ington. DC  30480.  302-4  26-8840. 

Morris  Taguda.  EPA  (PM-318),  Washing- 
ton. DC  30480.  303-755-0811. 

Dated:  March  8.  1979. 

Marilth  C.  Bracksn, 
Cochairman,  Environmental 
Protection  Agency. 

Dated:  March  8. 1979. 

Casholl  Leslix  Bastian  . 
Cochairman,  Council  on 
Environmental  Quality. 

[FR  Doc.  79-8385  PUed  3-19-79.  8:45  ami 
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[OPP-C30145A1 
Pf  STICM)f  PtOOtAiNS 


NOTKES 

tabling  84%  of  the  active  ingredient  O- 
ethyl  0-[4-(methylthlo)phenyll  S- 
propyl  phosphorodithioate  and  its 
chollnesterase  inhibiting  metabolites 
which  was  not  previously  registered  at 
the  time  of  submission.  Notice  of  regis- 
tration is  given  in  accordance  with  40 
CFR  162.7(d)(2). 

This  application  was  approved  Feb- 
ruary 14.  1979.  and  the  product  has 
been  assigned  the  EPA  Registration 
No.  3125-321.  BOU3TAR  6  EMTJLSI- 
FIABLE  INSECTICIDE  is  classified 
for  restricted  use  in  the  control  of 
cotton  bollworm  and  tobacco  budworm 
in  cotton.  A  copy  of  the  approved  label 
and  list  of  data  references  used  to  sup- 
port registration  are  available  for 
public  inspection  in  the  office  of  the 
Federal  Register  Section.  Program 
Support  Division  (TS-757).  Office  of 
Pesticide  Programs,  Rm.  401  East 
Tower.  401  M  St..  SW.  Washington  DC 
20460.  The  data  and  other  scientific 
information  used  to  support  registra- 
tion, except  for  the  material  specifical- 
ly protected  by  Section  10  of  the  Fed- 
eral Insecticide.  Fungicide,  and  Roden- 
ticide  Act  (FIFRA)  as  amended  In 
1972.  1975,  and  1978  (92  SUt.  819;  7 
U.S.C.  136)  will  be  available  for  public 
inspection  In  accordance  with  Section 
3(cK2)  of  FIFRA.  within  30  days  after 
the  registration  date  of  February  14. 
1979.  Requests  for  data  must  be  made 
in  accordance  with  the  provisions  of 
the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  EPA.  401 
M  St.,  SW.  Washington  DC  20460. 
Such  request  should:  (1)  Identify  the 
product  by  name  and  registration 
number  and  (2)  specify  the  data  or  in- 
formation desired. 

Dated:  March  15.  1979. 

EDWIH  L.  JOHWSOIt. 

Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

[FR  Doc.  79-8358  FUed  3-19-79:  8:45  am] 


[6712-01-M] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  308141 


Appf«v«l  of  AppNcatfon  lo 
istar     PMticM*     Praduct 

A   ijl,  I  ■    ' — ^ 

MCfTVV   m^fWIVflf 

On  April  24,  1978,  notice  was  given 
(43  FR  17398)  that  Mobay  Chemical 
Co..  Chemagro  Agriculture  Div..  PO 
Box  4913,  Kansas  City.  MO  64120.  had 
filed  an  application  (EPA  File  Symbol 
No.  3125-GER)  with  the  Environmen- 
tal Protection  Agency  (EPA)  to  regis- 
ter the  pesticide  product  BOLSTAR  « 
EB«UI£IFIABLE  INSECTICIDE  con- 


CtidM«w*WY  1*9.        AMCtlCAN  THJPHONi  AND  Tf  LMtAPH  CO. 

Charges  for  Private  Line  Services. 
Revision  of  Tariff  FCC  No.  260  (Series 
2000/3000).  filed  with  Transmittal 
Nos.  12546  and  12716:  Memorandum 
Opinion  and  Order. 


Adopted:  March  13. 1979. 
Released:  March  14. 1979. 

1.  By  Public  Notice,  dated  Septem- 
ber 14.  1977.  certain  individuals  were 
designated  members  of  the  Common 


Carrier  Bureau's  separated  Trial  Staff 
pursuant  to  Section  1.1209  of  the 
Commission's  Rules  in  connection 
with  Dodcet  No.  20814  (See  43  FR 
30616).  Walter  G.  Bolter  was  among 
those  so  designated. 

2.  At  no  time  during  the  pendency  of 
Docket  No.  20814  has  Dr.  Bolter  ac- 
tively participated  with  or  served  in  an 
ongoing  or  significant  advisory  capac- 
ity for  the  Trial  Staff.  As  recently  ap- 
pointed Chief  of  the  Common  Carrier 
Bureau's  Economic  Division,  it  is  nec- 
essary that  Dr.  Bolter  be  restored  the 
statiis  of  decision-making  Commission 
Personnel.  In  view  of  his  lack  of  trial 
staff  participation  in  Docket  No. 
20814.  this  action  will  not  prejudice 
any  party  to  that  pr(x:eedlng. 

3.  Accordingly.  Walter  G.  Bolter  is 
no  longer  a  member  of  the  Common 
Carrier  Bureau's  separated  Trial  Staff 
for  Docket  No.  20814. 

Lak>t  p.  Darbt. 
Chief,  Common 
Carrier  Bureau. 

[FR  Doc.  79-«337  FUed  S-19-79:  8:46  aJB.1 


[6820-24-M] 

GENERAL  SERViaS 
ADMINISTRATION 

[Federal  Property  Management  Regs.. 
Temporary  Reg.  E-80] 

SKUTAIY  OP  DCTiNSI 

1.  Purpose.  This  regulation  delegates 
authority  to  the  Secretary  of  Defense 
to  represent  the  Interests  of  the  execu- 
tive agencies  of  the  Federal  Govern- 
ment in  a  rate  increase  proceeding. 

2.  Effective  date.  This  regulation  is 
effective  Immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  vested 
in  me  by  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949,  63 
Stat.  377.  as  amended,  particularly  sec- 
tions 201(aK4)  and  205(d)  (40  U.S.C. 
481(aK4)  and  486(d)).  authority  is  del- 
egated to  the  Secretary  of  Defense  to 
represent  the  consumer  interests  of 
the  executive  agencies  of  the  Federal 
Government  before  the  Pennsylvania 
Public  Utility  Commission  Involving 
the  application  of  the  West  Penn 
Power  Company  for  a  19.5  percent 
rate  increase. 

b.  The  Secretary  of  Defense  may  re- 
delegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Depart- 
ment of  Defense. 

c  This  authority  shaU  be  exercised 
In  accordance  with  the  policies,  proce- 
dures, and  controls  prescribed  by  the 
General  Services  Administration,  and 
shall  be  exercised  in  cooperation  with 
the  responsible  officers,  officials,  and 
employees  thereof. 


Dated:  February  23. 1979. 

Jat  Solomon. 
Administrator  of  General  Services. 
[FR  Doc.  79-8285  Filed  3-19-79;  8:45  am] 


[4110-02-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Offk*  •«  Educalion 

NATIONAL  ADVISOKY  COUNCa  ON 
WOMfN^  EDUCATIONAL  PIOOKAMS 


AGENCY:  Office  of  Education,  Na- 
tional Advisory  Council  on  Women's 
Educational  Programs. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Women's  Educa- 
tional Programs  and  its  Executive; 
Federal  Policy,  Practices  and  Pro- 
grams: Civil  Rights;  WEEA  Program; 
and  Public  Information  Committees. 
It  also  descrit>es  the  functions  of  the 
Council.  Notice  of  the  meeting  is  re- 
quired pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  This  document  is  in- 
tended to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATE:  April  3.  1979.  7:30  p.m.  to  10:00 
p.m.:  April  4-April  5,  8:30  a.m.  to  5:30 
pjn.;  April  6,  8:30  a.m.  to  12:00  noon. 

ADDRESS:  1832  M  Street,  N.W..  Suite 
821,  Washington,  D.C.  20036. 

FOR  FURTHER  INPORMA-HON 
CONTACT: 

Laura  R.  Summers,  National  Adviso- 
ry Council  on  Women's  Educational 
Programs.  1832  M  Street  NW.,  #821, 
Washington.  D.C.  20036.  (202)  653- 
5846. 

The  National  Advisory  Council  on 
Women's  Educational  Programs  is  es- 
tablished pursuant  to  Public  Law  95- 
561.  The  Council  is  mandated  to  (a) 
advise  the  Secretary.  Assistant  Secre- 
tary, and  the  Commissioner  on  mat- 
ters relating  to  equal  education  oppor- 
tunities for  women  and  policy  matters 
relating  to  the  administration  of  the 
Women's  Educational  £}quity  Act  of 
1978;  (b)  make  recommendations  to 
the  Commissioner  with  respect  to  the 
allocation  of  any  funds  pursuant  to 
that  Act,  including  criteria  developed 
to  Insure  an  appropriate  geographical 
distribution  of  approved  programs  and 
projects  throughout  the  Nation;  (c) 
recommend  criteria  for  the  establish- 
ment of  program  priorities;  (d)  make 
such  reports  as  the  Council  deter- 
mines appropriate   to   the   President 


NOTICES 

and  Congress  on  the  activities  of  the 
Council;  and  (e)  disseminate  informa- 
tion concerning  the  activities  of  the 
CounciL 

The  meeting  of  the  Executive  Com- 
mittee will  take  place  on  April  3.  1979 
from  7:00  p.m.  to  10:00  pjn.-  The 
agenda  will  include  plans  for  the 
Council  meeting  as  well  as  internal 
persotmel  matters.  From  9:00  p.m.  to 
10:00  pjn.  the  meeting  will  be  closed 
to  the  public  for  the  personnel  mat- 
ters. This  portion  of  the  meeting 'will 
touch  upon  matters  which  would  con- 
stitute a  serious  Invasion  of  privacy  if 
conducted  in  an  open  session.  Such 
matters  are  protected  by  exemptions 
(2)  and  (6)  of  Section  552b(c),  Title  V. 
UJS.C.  The  9:00  p.m.  to  10:00  p.m.  ses- 
sion will  therefore  be  closed  to  the 
public  as  provided  in  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 

The  meeting  of  the  Federal  Policy, 
Practices  and  Program  Committee,  the 
Civil  Rights  Committee,  and  the 
WEEA  Program  Committee  will  take 
place  on  April  4, 1979  from  8:30  a.m.  to 
5:00  p.m. 

The  agenda  for  the  Federal  Policy, 
Practices,  and  Programs  Committee 
wUl  include  plarmlng  and  developing 
procedures  in  carrying  out  a  study  on 
the  degree  to  which  sex  equity  provi- 
sions in  vocational  education  regvila- 
tions  are  being  implemented. 

The  agenda  for  the  Civil  Rights 
Committee  will  include  discussion  of 
matters  concerning  Title  IX  of  the 
Education  Amendments  of  1972  and 
TiUe  IV  of  the  19M  Civil  Rights  Act. 

The  agenda  for  the  Program  Com- 
mittee will  include  plans  for  future 
site  visits  to  WEEA  projects. 

The  meeting  of  the  National  Adviso- 
ry Council  on  Women's  Educational 
Programs  wUl  take  place  from  8:30 
a.m.  to  5:00  pjn.  April  5.  and  from  8:30 
a.m.  to  12:00  p.m.  on  April  6.  1979.  The 
agenda  will  include  reports  of  the  Ex- 
ecutive Director  and  the  Women's  Pro- 
gram Staff  and  recommendations  of 
standing  Conunittees. 

The  meetings  of  the  Council  will  be 
open  to  the  public  except  foV  the  9:00 
p.m.  to  10:00  p.m.  session  of  the  Ex- 
ecutive Committee  on  April  3.  Records 
wiU  be  kept  of  the  proceedings  and 
will  be  available  for  public  inspection. 
A  siunmary  of  the  activities  at  the 
closed  session  which  Kre  informative 
to  the  public  consistent  with  the 
policy  of  -ntle  V,  UJB.C.  552b(c)  will  be 
available  to  the  public  within  fourteen 
days  of  the  April  3  closed  session. 

Signed  at  Washington,  D.C.  on 
March  13,  1979. 

Jot  R.  SmoHsoN, 
Executive  Director. 

[PR  Doc.  79-8304  FUed  3-19-79;  8:45  am] 
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[4110-03-M] 


Dn*a 


[Docket  No.  79F-00161 

MMKELMC 

rinii0  of  rood  Aoolfivo  Potitioii 

AGENCY:  Food  and  Drug  Administra- 
tion. 

ACTION:  Notice. 

SUMMARY:  Henkel  Incorporated  has 
filed  a  petition  proposing  that  the 
food  additive  regiilations  be  amended 
to  provide  for  the  safe  use  of  pentae- 
rythritol  adipate-stearate  as  a  lubri- 
cant in  the  fabrication  of  rigid  and/or 
semirigid  polyvinyl  chloride  and/or 
polyvinyl  chloride  copolymers  used  as 
components  of  articles  intended  for 
contact  with  food. 

FOR  FURTHER  INFORMATION 
CONTACT. 

John  J.  McAullffe,  Bureau  of  Poods 
(HFF-334),  Food  and  Drug  Adminis- 
tration. Department  of  Health,  Edu- 
cation, and  Welfare.  200  C  St.  SW., 
Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INPORMA-nON: 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  409<bKS),  72  Stat. 
1786  (21  UJ3.C.  348(bX5»),  notice  is 
given  that  a  petition  (FAP  8B-3383) 
has  been  filed  by  Henkel  Incorporat- 
ed, 480  Alfred  Ave.,  Teaneck,  NJ 
07666,  proposing  that  the  food  addi- 
tive regulations  be  amended  to  provide 
for  the  safe  use  of  pentaerythritol  adi- 
pate-stearate as  a  lubricant  in  the  fab- 
rication of  rigid  and/or  semirigid  poly- 
vinyl chloride  and/or  polyrtnyl  chlo- 
ride copolymers  used  as  C(«nponents  of 
articles  intended  for  contact  with 
food. 

The  agency  has  determined  that  the 
proposed  action  falls  imder 
5  25.1(f)(lKv)  (21  CFR  25.1(fXlXv)) 
and  is  exempt  from  the  need  for  an 
envlrorunental  impact  analysis  report, 
and  that  no  environmental  impact 
statement  is  necessary. 

Dated:  March  12,  1979. 

Sanforo  a.  MnxER, 
DirectQx^ureau  of  Foods. 
[FR  Doc.  79-8273  Filed  3-19-79;  8:45  am] 
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[Docket  No.  78P-0287] 

WIEN  LABORATOMES,  MC 

rWiOl  KocooiiMoncfotiofi  on  rOtniOM  for 
Kodoftfttficolios 

AGENCY:  Pood  and  Drug  Administra- 
tion. 

ACTION:  Notice. 
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SUMMARY:  The  agency  Is  publishing 
for  public  comment  the  recommenda- 
tion of  the  Clinical  Toxicology  Section 
of  the  Clinical  Chemistry  and  Hema- 
tology Device  Classification  Panel  that 
the  Tri-Cy  Test  Set  not  be  reclassified 
from  class  III  (premarket  approval) 
into  class  II  (performance  standards). 
This  recommendation  was  made  after 
review  of  a  reclassification  petition 
filed  by  Wien  Laboratories.  Inc.,  Suc- 
casunna.  NJ  07876,  under  section 
513(f)  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360c(f)).  After 
reviewing  the  Panel  recommendation 
and  any  public  comments  received,  the 
agency  will  approve  or  deny  the  reclas- 
sification by  order  in  the  form  of  a 
letter  to  the  petitioner.  The  agency's 
decision  on  this  reclassification  peti- 
tion will  be  announced  in  the  Federal 
Register 

DATE:  Comments  by  April  19.  1979. 

ADDRESS:  Written  comments  (pref- 
erably four  copies)  to  the  Hearing 
Clerii  (HFA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65,  5600  Fishers 
Lane.  RockviUe.  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

S.  K.  Vadlamudi.  Bureau  of  Medical 
I  Devices  (HFK-440).  Food  and  Drug 
i  Administration,  Department  of 
•  Health,  Education,  and  Welfare, 
I      8757    Georgia   Ave.,    Silver   Spring. 

MD  20910.  301-427-7234. 

SUPPLEMENTARY  INFORMATION: 
On  July  5.  1978,  Wien  Laboratories, 
Inc..  Succasunna.  NJ  07876.  submitted 
to  the  Food  and  Drug  Administration 
(FDA)  a  premarket  notification  under 
section  510<k)  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k))  stating  that  it  intended  to 
market  a  radioimmunoassay  kit  for 
the  determination  of  tricyclic  anti- 
depressant drugs,  a  device  the  manu- 
facturer calls  'TriCy  Test  Set. "  After 
reviewing  the  information  In  the  pre- 
market notification,  the  Commissioner 
of  Food  and  Drugs  determined  that 
the  device  is  not  substantially  equiva- 
lent to  any  device  that  was  In  commer- 
cial distribution  before  May  28.  1976: 
nor  is  the  device  substantially  equiva- 
lent to  a  device  that  has  been  placed 
in  commercial  distribution  since  that 
date  and  subsequently  reclassified. 
Upon  this  determination,  the  device  is 
automatically  classified  into  class  III 
under  section  513(f)(1)  of  the  act. 

Under  section  515(aK2)  of  the  act 
(21  U.S.C.  360e<aK2)).  before  a  device 
that  is  in  class  III  under  section 
513(f)(1)  of  the  act  can  be  marketed,  it 
must  either  be  reclassified  under  sec- 
tion 513(fK2)  of  the  act  or  have  an  ap- 
proval of  an  application  for  premarket 
approval  under  section  515  of  the  act, 
unless  there  is  in  effect  for  the  device 
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an  Investigational  device  exemption 
under  section  520(g)  of  the  act  (21 
U.S.C.  360j(g)). 

On  August  14.  1978,  Wien  Laborato- 
ries, Inc..  submitted  to  FDA  a  reclassi- 
fication petition  for  the  device  under 
section  513(fK2)  of  the  act.  Section 
513(f)(2)  of  the  act  requires  the  Com- 
missioner to  refer  a  reclassification  pe- 
tition to  the  appropriate  classification 
panel  and  to  receive  a  recommenda- 
tion on  whether  to  approve  or  deny 
the  petition  within  90  days  after  refer- 
ral. The  act  also  requires  FDA  to  pro- 
vide an  opportunity  for  interested  per- 
sons to  submit  data  and  views  to  the 
panel.  The  Food  and  Drug  Administra- 
tion ordinarily  meets  the  latter  re- 
quirement by  scheduling  an  open 
panel  meeting  on  the  petition.  In  this 
case,  the  agency  believed  that  a  meet- 
ing of  the  Clinical  Toxicology  Section 
of  the  Clinical  Chemistry  and  Hema- 
tology Device  Classification  Panel 
could  not  be  scheduled  so  as  to  enable 
the  Panel  to  make  its  recommendation 
within  the  required  90-day  period. 
Consequently  FDA  sought  to  obtain 
the  Panel's  recommendation  by  mail- 
ing copies  of  the  petition  to  voting 
Panel  members.  The  agency  also  pub- 
lished in  the  Federal  Register  of  Sep- 
tember 29.  1978  (43  PR  44889).  a 
notice  inviting  interested  persons  to 
submit  data,  information,  and  views 
for  consideration  by  the  Panel.  The 
notice  stated  that  any  data,  informa- 
tion, and  views  submitted  by  October 
30.  1978.  would  be  mailed  to  the  Panel 
members  for  their  consideration 
before  recommendations  were  made. 
No  data,  information,  and  views  were 
submitted.  However,  at  an  open  Panel 
meeting  on  November  8.  1978,  the 
Clinical  Toxicology  Section  of  the 
Clinical  Chemistry  and  Hematology 
Device  Classification  Panel  reviewed 
the  petition  and  recommended  that 
the  device  not  be  reclassified  into  class 
II. 

In  determining  the  proper  classifica- 
tion of  the  device,  the  Panel  consid- 
ered the  criteria  in  section  513(a)(1)  of 
the  act.  For  the  purpose  of  classifica- 
tion, the  Panel  assigned  to  this  generic 
type  of  device  the  name  'radioimmun- 
oassay for  tricyclic  antidepressant 
drugs"  and  described  this  type  of 
device  as  test  kits  used  to  detect  and 
quantitate  imipramine,  desipramine, 
amitriptyline,  nortriptyline,  protripty- 
line,  or  doxepin  in  human  serum. 

Summary  of  the  Reasons  for  the 
Recommendation 

The  Panel  made  the  following  deter- 
minations in  support  of  its  recommen- 
dation: 

1.  The  device  is  not  an  implant.  The 
device  is  not  life  supporting  nor  life 
sustaining  but  presents  a  potential  un- 
reasonable risk  of  illness  or  injury.  In- 
sufficient scientific  and  medical  data 


exist  to  determine  that  general  con- 
trols are  sufficient  to  provide  reason- 
able assurance  of  the  safety  and  effec- 
tiveness of  the  device  or  to  establish  a 
performance  standard  to  provide  such 
assurance  at  this  time. 

2.  Hazards  to  life  or  good  health  may 
result  from  the  use  of  information  de- 
rived from  the  device  when  it  does  not 
perform  properly. 

The  Pood  and  Drug  Administration 
believes  that  the  device  is  purported 
or  represented  to  be  for  a  use  (deter- 
mining levels  of  antidepressant  drugs) 
which  is  of  substantial  importance  in 
preventing  impairment  of  human 
health. 

Summary  of  Data  on  Which  the 
Recommendation  Is  Based 

The  Panel  stated  that  because  of 
lack  of  specificity  of  the  antibody  and 
the  lack  of  standardization,  the  test 
cannot  quantitate  accurately  the  total 
tricyclic  level  in  patients  taking  the 
tertiary  amine  drugs,  amitriptyline,  or 
imipramine,  because  the  active  metab- 
olite is  present  in  high  concentration. 
The  Panel  noted  that  there  Is  not  a 
good  correlation  between  the  radioim- 
munoassay method  and  the  reference 
gas  liquid  chromatography  (OLC) 
method  for  many  spiked  samples. 
Also,  the  supporting  data  do  not  con- 
clusively demonstrate  effective  per- 
formance. The  clinical  studies  per- 
formed were  not  carefully  controlled. 
For  example,  the  studies  do  no  control 
for  placebo  effect  or  effects  of  inter- 
fering drugs.  For  the  drugs  desipra- 
mine and  doxepin.  only  13  and  15  sam- 
ples, respectively,  were  tested:  the 
numbers  of  samples  used  were  too 
small  to  permit  statistical  analysis  of 
test  results.  In  addition,  the  manufac- 
turer did  not  provide  data  to  demon- 
strate that  plasticizers  released  from 
the  stoppers  of  collection  tubes  do  not 
cause  erroneous  test  results.  Plasticiz- 
ers are  competitors  of  tricyclic  anti- 
depressant drugs  for  aZpfta-1-glycopro- 
tein  in  serum  and  can  cause  significant 
error. 

Additional  Findings 

The  Panel  noted  that  there  is  a  risk 
of  inaccurate  results  from  the  use  of 
the  device  that  may  lead  to  improper 
treatment  of  chronic  depression.  Inac- 
curate results  may  arise  from  the  de- 
vice's lack  of  specificity  and  sensitiv- 
ity. 

Some  of  the  tricyclic  antidepressant 
drugs  are  maximally  effective  only 
within  a  narrow  range.  They  are  inef- 
fective if  the  dose  is  too  low.  If  the 
dose  is  above  the  therapeutic  range, 
the  drug  may  also  be  ineffective,  and/ 
or  may  negatively  affect  the  patient's 
depression. 

The  petition  and  transcript  of  the 
Panel  meeting  are  on  file  in  the  office 


of  the  Hearing  Clerk,  address  noted 
above. 

Dated:  March  13. 1979. 

William  F.  Randolph. 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

(PR  Doc  7»-«274  PUed  3-19-79;  8:45  am] 


[4110-^4-M] 

Ih^ltlt  S«rvic**  Administration 

riOJECT  GIANTS  KM  FAMILY  PLANNING 
TtAINtNG 

AM»Hotm<mmmnt  of  Availability  of  Attittonc* 
Un<t«r  th«  Pwbl'K  Hoclth  Sarvic*  Act 

The  Health  Services  Administration 
announces  that  competitive  applica- 
tions are  now  being  accepted  for 
grants  for  fiscal  year  1979  for  general 
family  planning  training  projects. 
These  grants  are  authorized  by  Sec- 
tion 1003(a)  of  the  Public  Health  Serv- 
ice Act  (42  U.S.C.  300a-l(a))  which  au- 
thorizes the  Secretary  of  Health,  Edu- 
cation, and  Welfare  to  make  grants  to 
public  or  nonprofit  private  entities  to 
provide  training  for  personnel  to  carry 
out  family  planning  service  programs 
described  In  Section  1001  of  the  Public 
Health  Service  Act  (42  U.S.C.  300). 
The  amoimt  available  for  the  family 
planning  training  grants  under  this 
announcement  is  Sl.265,000. 

The  Secretary  will  make  grants  to 
eligible  applicants  to  assist  in  the  es- 
tablishment and  operation  of  projects 
which  will  promote  the  purposes  of 
Section  1003  of  the  Act.  taking  into  ac- 
count the  degree  to  wliich  the  project 
meets  the  requirements  of  the  regula- 
tions (See  42  CPR  59.205  and  59.206). 

Applications  are  invited  for  the  fol- 
lowing 10  grants: 

One  training  grant  for  DHEW 
Region  I  (Connecticut.  Maine.  Massa- 
chusetts, New  Hampshire,  Rhode 
Island,  and  Vermont); 

One  training  grant  for  DHEW 
Region  II  (New  Jersey,  New  York. 
Puerto  Rico,  and  Virgin  Islands); 

One  training  grant  for  the  States  of 
Indiana  and  Michigan; 

One  training  grant  for  the  State  of 
lUinois; 

One  training  grant  for  the  State  of 
Minnesota; 

One  training  grant  for  DHEW 
Region  VI  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas); 

One  training  grant  for  DHEW 
Region  VII  (Iowa.  Kansas,  Missouri, 
and  Nebraska); 

One  training  grant  for  DHEW 
Region  VIII  (Colorado.  Montana, 
North  Dakota,  South  Dakota,  Utah, 
and  Wyoming); 
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One  training  grant  for  DHEW 
Region  IX  (Arizona.  California. 
Hawaii,  Nevada,  American  Samoa. 
Trust  Territory  of  the  Pacific  Islands, 
and  Guam);  and 

One  training  grant  for  DHEW 
Region  X  (Alaska,  Idaho.  Oregon,  and 
Washington). 

Applicants  may  apply  for  as  many  of 
the  10  grants  as  they  desii-e;  however, 
a  separate  application  is  required  for 
each  grant. 

Application  kits.  Including  all  neces- 
sary forms,  instructions,  and  Informa- 
tion relating  to  the  grant  applications 
may  be  obtained  upon  written  request 
from:  Grants  Management  Branch. 
Bureau  of  Community  Health  Serv- 
ices, Health  Services  Administration. 
5600  Fishers  Lane.  Room  6-49,  Rock- 
viUe, Maryland  20857. 

Consultation  and  technical  assist- 
ance regarding  development  of  an  ap- 
plication are  available  from  the  staff 
of  the  Office  for  Family  Planning, 
5600  Fishers  Lane,  Room  7-49,  Rock- 
viUe, Maryland  20857. 

Completed  appUcations  for  DHEW 
Regions  VII,  VIII,  and  X,  and  for  Indi- 
ana and  Michigan  must  be  received  by 
June  12.  1979.  Completed  appUcations 
for  DHEW  Regions  I.  n.  VI,  and  IX, 
and  for  lUinois  and  Minnesota  must  be 
received  by  July  2,  1979.  Completed 
applications  should  be  submitted  to 
the  Grants  Management  Branch  at 
the  above  address. 

Dated:  March  14,  1979. 

Gborgk  I.  Lythcott, 
Administrator, 
Health  Services  Administration. 

[FR  Doc.  79-8284  PUed  3-19-79:  8:45  ami 


[41ia-39-M] 

PmMoimn  buffilvf#  or  Bowccrtiofi 

PROGRAM  Of  RESEARCH  GRANTS  ON  LAW 
AND  GOVERNMBIT  STUNES  M  EDUCATION 

Notice  Is  given  that  appUcatlo/is  are 
being  accepted  for  grants  in  the  Pro- 
gram of  Research  Grants  on  Law  and 
Government  Studies  In  Education  ac- 
cording to  the  authority  contained  in 
Section  405  of  the  General  Education 
Provisions  Act,  as  amended  (20  UJS.C. 
1221e). 

This  announcement  covers  applica- 
tions for  new  awards  that  are  to  be 
considered  In  Fiscal  Year  1979.  Awards 
wiU  be  made  for  research  on  how  legis- 
lative, administrative,  and  Judicial 
policies  and  governmental  organiza- 
tions affect  education. 

A  coUege,  university,  State  or  local 
educational  agency,  or  other  public  or 
private  non-profit  or  for-profit  agency. 
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organization,  or  group,  or  an  individu- 
al is  an  eUgible  applicant.  A  grant  to  a 
for-profit  organization  is  subject  to 
any  special  conditions  that  the  Direc- 
tor may  prescribe. 

A.  Application  and  Program  Infor- 
mation: Persons  who  wish  to  receive 
the  program  announcement  may  re- 
quest one  by  sending  a  self -addressed 
mailing  lable  to  the  Legal  and  Govern- 
mental Studies  Team,  EPO,  National 
Institute  of  Education,  Washington, 
D.C.,  20208  (202-254-«070). 

The  program  announcement  In- 
cludes the  guidelines  governing  the 
program,  information  on  the  availabil- 
ity of  funds,  expected  number  of 
awards,  eligibility  and  review  criteria, 
and  instruction  on  how  to  apply.  Pros- 
pective applicants  who  have  previously 
requested  that  their  names  be  placed 
on  the  mailing  list  for  this  program 
will  be  sent  copies  of  the  announce- 
ment as  soon  as  it  is  avaUable. 

This  program  wiU  cover  two  types  of 
grants:  Major  grants  and  small  grants. 
A  major  grant  is  for  a  project  In  excess 
of  $10,000  in  direct  costs.  A  project 
supported  by  a  major  grant  under  this 
Program  may  be  up  to  three  years  in 
duration.  However,  initisd  funding  for 
major  grants  wiU,  in  most  cases,  not 
exceed  12  months.  AppUcations  for 
major  grants  that  propose  a  multi- 
year  project  must  be  supported  by  an 
explanation  of  the  need  for  multi-year 
support,  an  overview  of  the  objectives 
and  activities  proposed,  and  the 
budget  estimates  necessary  to  attain 
the  objectives  in  any  years  subsequent 
to  the  first  year  of  the  project. 

A  smaU  grant  is  for  a  project  no 
longer  than  12  months  duration  and 
for  an  amoimt  that  does  not  exceed 
$10,000  plus  indirect  costs. 

Closing  dates  for  proposal  for  small 
grants:  AprU  12,  1979;  Augiist  2.  1979. 

AppUcations  for  a  major  grant  are 
made  in  a  two-stage  process.  An  appli- 
cant for  a  major  grant  must  first 
submit  a  preliminary  proposal;  follow- 
ing this,  an  applicant  may  submit  a 
fuU  proposal  only  after  receipt  of  NIE 
comments  on  the  preliminary  propos- 
al. The  consideration  of  a  preliminary 
proposal  is  intended  to  enhance  the 
acceptabiUty  of  the  fuU  proposal  and 
discourage  submission  of  proposals 
having  Uttle  chance  of  award.  Howev- 
er, no  applicant  who  has  submitted  a 
preliminary  proposal  wUl  be  denied 
the  opportunity  to  present  a  fuU  pro- 
posal. 

Closing  date  for  preliminary  propos- 
als for  major  grants:  April  12,  1979. 

AppUcations  for  a  smaU  grant  do  not 
require  a  preliminary  proposal.  AU 
that  is  required  is  a  single  proposal. 

B.  Ettimaied.  Distribution  of  Pro- 
gram Funds:  Current  estimates  are 
that  approximately  $400,000  wlU  be 
avaUable  in  the  first  funding  cycle  to 
fund    projects    under   this   program. 
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However,  only  projects  of  the  highest 
quality  will  be  supported,  whether  or 
not  the  resources  of  the  program  are 
exhausted.  Further,  noth^ig  In  the 
program  announcement  shoilld  be  con- 
strued as  committing  NIE  to  award 
any  specific  amount.  Approximately 
10-15%  of  the  funds  will  be  reserved 
for  small  grants.  Based  on  past  experi- 
ence. NIE  projects  that  3-5  major 
grants  and  6-10  small  grants  will  be 
awarded  in  the  first  funding  cycle. 
The  total  amount  allocated  to  these 
grants  may  be  increased  or  decreased 
by  the  Director  of  NIE.  based  on  the 
merits  of  grant  applications  received. 

c.  Applications  Delivered  by  Mail: 
The  use  of  certified  mall,  for  which  a 
receipt  can  be  obtained.  Is  strongly 
recommended  for  mailed  application 
packages.  The  pacltage  should  be  se- 
curely wrapped  and  addressed  sis  fol- 
lows: Proposal  Clearinghouse.  Room 
813.  National  Institute  of  Education. 
1200  19th  Street  NW..  Washington, 
D.C.  20208.  In  the  lower  left  hand 
comer  of  the  package,  include  the 
words:  "Law  and  Government  Stud- 
ies", and  the  type  of  proposal:  "Pre- 
liminary". "Pull",  or  "Small".  Applica- 
tions will  be  accepted  only  if  they  are 
mailed  on  or  before  the  closing  date 
and  the  following  proof  of  mailing  is 
provided.  Proof  of  mailing  consists  of 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service.  Private  metered 
postmarks  or  mall  receipts  will  not  be 
accepted  without  a  legible  date 
stamped  by  the  U.S.  Postal  Service. 

Note.— The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postnvark.  Appli- 
rants  should  check  with  their  local  ptost 
office  before  relying  on  this  method. 

Each  applicant  whose  application 
does  not  meet  the  deadline  date  de- 
scribed above  will  be  notified  that  the 
late  application  will  not  be  considered 
in  the  current  competition  but  will  be 
held  over  for  consideration  In  the  next 
one. 

D.  Application*  Delivered  by  Hand: 
An  application  that  is  hand-delivered 
must  be  taken  to  the  Proposal 
Clearinghouse.  National  Institute  of 
Eklucation.  Room  813.  1200  19th  Street 
NW.,  Washington.  D.C.  The  Proposal 
Clearinghouse  will  accept  hand-deliv- 
ered applications  between  8:00  a.m. 
and  4:30  p.m.  (Washington.  D.C.  time) 
daily,  except  Saturdays.  Simdays.  and 
Federal  holidays.  Applications  for  new- 
awards  that  are  hand  delivered  will 
not  be  accepted  after  4:30  p.m..  April 
12.  1979.  for  the  current  review  cycle, 
but  will  be  considered  in  the  next 
round  of  the  competition. 

E.  Applicable  Regulations:  The  regu- 
lations applicable  to  this  program  in- 
clude the  National  Institute  of  Ekluca- 
tion General  Provisions  Regvilations 
(45  CFR  Part  1400-1424)  published  in 


NOTICES 

the  Federal  Register  on  November  4, 
1974.  39  FR  38992.  and  the  Interim 
Final  RegulaUons  for  the  Research 
Grants  Program  on  Law  and  Govern- 
ment Studies  in  Education  (45  CFR 
Part  1495).  which  are  pending  publica- 
tion in  the  Federal  Register  on  or 
about  April  2.  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.950.  Educational  Re.search  and 
Development) 

Dated:  March  15.  1979. 

Patricia  Albjerg  Graham. 
Director,  National 
Institute  of  Education. 
(FR  Doc.  79-8331  Filed  3-19-79:  8:45  am] 


(4210-01-M) 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 
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AdnMnittrotion 


[Docket  No  NFD-667;  FDAA-57a-DR) 

MARSHALL  ISLAND  DISTRKT  (TRUST 
TERRITORY  Of  THC  PAOFtC  ISLANDS) 

AnK«ndin*nt  to  Notic*  of  Moier  Diuistcf 
Declaration 

AGEINCY:  Federal  Disaster  Assistance 

Administration, 

ACTION:  Notice. 

SUMMARY:  This  Notice  amends  the 
Notice  of  major  disaster  declaration 
for  the  Marshall  Islands  District 
(Trust  Territory  of  the  Pacific  Is- 
lands) (PDAA-572-DR).  dated  Febru- 
ary 12.  1979. 

DATE:  February  25,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT; 

John  Perry.  Program  Support  Staff. 
Federal  Disaster  Assistance  Adminis- 
tration, Department  of  Housmg  and 
Urban  Development,  Washington, 
DC.  20410  (202/634-7826). 

NOTICE:  This  Notice  of  major  disas- 
ter for  the  Marshall  Islands  District 
(Trust  Territory  of  the  Pacific  Is- 
lands) dated  February  12.  1979.  is 
hereby  amended  to  include  the  follow- 
ing areas  among  those  areas  deter- 
mined to  have  been  adversely  aff^ted 
by  the  catastrophe  declared  a  major 
disaster  by  the  President  in  his  decla- 
ration of  February  12,  1979. 

Enewetak  Island 
Medren  Island 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701.  Disaster  Assistance.) 

William  N.  Wilcox. 
Administrator,  Federal  Disaster 
Assistance  Administration. 
(FR  Doc.  79-8291  Filed  3-19-79:  8:4S  am] 
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DEPARTMENT  Of  THE  INTERIOR 

•wroow  of  Indian  Affairs 

MOUNT  TOLMAN  COFfCR-MOLYBOENUM 
MINE 

Ifitont  To  Proporo  on  Environmontol  Stotomont 
and  Scoping  Mooting 

The  Department  of  the  Interior. 
Bureau  of  Indian  Affairs,  Portland 
Area  Office,  will  be  preparing  an  envi- 
rorunental  impact  statement  on  a  pro- 
posal to  develop  a  Copper-Molybde- 
num mine  and  milling  facilities  at  Mt. 
Tolman  approximately  two  miles 
southwest  of  Keller.  Washington,  on 
the  Colville  Indian  Reservation,  the 
Colville  Conferated  Tribes  and  AMAX 
Incorporated  have  been  involved  in  de- 
veloping the  proposal. 

If  initiated,  the  proposal  will  require 
approval  of  a  mining  lease.  Informa- 
tion obtained  for  the  EIS  will  assist 
BIA  line  officials  in  making  a  Federal 
decision  concerning  the  lease.  The  en- 
vironmental statement  will  address 
mining,  alternative  waste,  mill,  tailing 
and  other  support  facility  site  loca- 
tions as  well  as  effects  of  such  a  devel- 
opment on  the  Colville  Indian  Reser- 
vation conununity  and  the  related 
eastern  Washington  area. 

Initial  issues  and  concerns  have  been 
identified  through  a  series  of  public 
meetings  in  each  District  on  the  Col- 
ville Reservation  and  with  a  number 
of  public  agencies  at  a  meeting  in  Spo- 
kane. Washington,  on  January  25. 
1979.  District  meetings  arc  continuing 
on  a  nK>nthly  basis. 

Pursuant  to  the  Council  on  Environ- 
mental Quality  National  Environmen- 
tal Policy  Act  regulations.  Sections 
1501.7(aKl),  1506.6  and  1508.22.  a 
publio  meeting  will  be  held  for  the 
purpose  of  additional  scoping  (deter- 
mining the  scope  of  issues  to  be  ad- 
dressed, and  for  identifying  the  signifi- 
cant issues  related  to  the  proposed 
action)  for  the  environmental  state- 
ment. The  meeting  will  be  on  April  26. 
1979.  at  11:00  a.m.  in  the  Keller  Com- 
munity Center  at  Keller,  Washington. 

Interested  parties  may  attend  this 
meeting  or  submit  written  comments 
to  this  office. 

For  further  information  concerning 
the  meeting,  the  proposed  action,  or 
the  environmental  impact  statement, 
contact:  Jack  Hunt.  E^nvironmental 
Coordinator.  Portland  Area  Office. 
Bureau  of  Indian  Affairs.  P.O.  Box 
3785.  Portland.  Oregon  97208.  Tele- 
phone number  503-231-6748. 

ViwcEifT  Little, 
Area  Director. 

March  12.  1979. 

(FR  Doc  79-8313  PUed  3-19-79;  8:45  an] 
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IwsQU  of  Land  Monogomont 

MMLEY  DISTRICT  GRAZING  ADVISORY  8OAR0 

Mooting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of 
the  Burley  District  Grazing  Advisory 
Board  wiU  be  held  on  April  26.  1979. 
The  meeting  will  begin  at  9:30  a.m.  in 
the  Conference  Room  of  the  Bureau 
of  Land  Management  Office  at  200 
South  Oakley  Highway,  Burlej»,  Idaho. 

The  agenda  for  the  meeting  will  in- 
clude: 

(1)  The  expenditure  of  range  better- 
ment and  advisory  board  funds  for 
range  improvements: 

(2)  Propasals  for  revision  of  the 
Goose  Creek  AMP: 

(3)  The  arrangement  for  the  next 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  2:30 
p.m.  and  4:00  p.m.,  or  written  state- 
ments may  be  filed  for  consideration 
by  the  Board.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the  Dis- 
trict Manager.  Bureau  of  Land  Man- 
agement, Route  3.  Box  1,  Burley. 
Idaho  83318.  by  April  20.  1979.  De- 
pending on  the  number  of  persons 
wishing  to  make  oral  statements,  a  pner 
person  time  limit  may  be  established 
by  the  District  Manager. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the  Dis- 
trict Office  and  will  be  available  for 
public  inspection  and  reproductions 
(during  regular  business  hours  7:45 
a.m.  to  4:30  p.m.,  Monday  through 
Friday)  within  30  days  following  the 
meeting. 

-     Nick  James  Cozakos, 
District  Manager. 
March  12,  11979. 

(FR  Doc  79-8313  Filed  3  19  79:  8:45  ami 
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Horitogo  Consorvation  and  Rocroation  Sofvico 

NATIONAl  REGISTER  Of  HISTORIC  PLACES 

Noliricwtiow  of  f  onding  Neminotiont 

Nominations  for  the  following  prop- 
erties being  considered  for  listing  In 
the  National  Register  were  received  by 
the  Heritage  Conservation  and  Recre- 
ation Service  before  March  9.  1979. 
Pursuant  to  §  60.13(a)  of  36  CFR  Part 
60,  published  in  final  form  on  January 
9.  1976,  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria 
for  evaluation  may  be  forwarded  to 
the  Keeper  of  the  National  Register, 
Office    of    Archeology    and    Historic 


NOTICES 

Preservation,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240.  Writ- 
ten comments  or  a  request  for  addi- 
tional time  to  prepare  comments 
should  be  submitted  by  March  30. 
1979. 

WnXIAM  J.  MT7RTAGH, 

Keeper  of  the  National  Register. 
ALABAMA 

Marengo  County 

Demopolls,  Demopolis  Historic  Business 
District,  roughly  bounded  by  Capital  and 
Franklin  Sts.,  Desnonette  and  Cedar  Aves. 

ARIZONA 

Cochise  County 

Dragoon  vicinity.  Dragoon  Springs  stagt 
Station  Site,  E  of  Dragoon 

CONNECTICUT 

New  London  County 

Mystic,  Retruotscpos  Manor  i Denison  Home- 
stead) PequotsepOE  Rd. 

HORBA 

Walton  County 

DeFunlak  Springs,  Sun  Bright  (.Sidney 
Johnston  Catts  House)  606  Live  (Dak  Ave 

BANC 

Oneida  County 

Malad  City,  Co-op  Block  and  J.  N.  Ireland 
Bank,  Main  and  Bannock  Sts. 

IOWA 

Chtckasau)  County 

New  Hampton,  Foley,  John,  House.  511  N. 
Locust  St. 

Hardin  Counfy 

Iowa  Falls,  Kdgevood  School  of  Domestic 
Art*  (Edgewood  Community  Center)  719 
River  8t. 

Scott  County 

Le  Claire,  Cody  Road  Historic  District.  Ir- 
regular pattern  along  Cody  Road 

RBfTUCKY 

Bracken  County 

Chatham  vicinity.  Bracken  County  Infirma- 
ry. NE  of  Chatham  on  KY  19 

CTinsfian  County 

Hopkinsville,  Crockett,  Judge  Joseph,  House 
(Lone  Oak),  317  E.  16th  St. 

Leslie  County 

Wooton,  Wooton  Presbyterian  Center,  KY 
80 

Lincoln  County 

Stanford  vicinity.  Swope-Dudderar  House 
and  MiU  Site,  E  of  Stanford  on  Croshen 
Rd. 

McCrocken  County 

Paducah.  SL  Francis  deSalea  Roman  Catho- 
lic Oiurch,  116  8.  l«th  St. 
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Trigg  Countif 


Cwiiz,  Cadiz  Masonic  Lodge  No.  121  F.  and 
A.  M..  Jefferson  and  Monroe  Sts. 

UXNSIANA 

Assumption  County 

Plattenville,  ChurOi  of  the  Assumption  of 
the  Blessed  Virgin  Mary,  LA  308 

Concordia  Parish 

Vidalia,  CampbeU,  Sheriff  Eugene  P..  House. 
2  Concordia  Ave. 

East  Baton  Rouge  Parish 

Baton  Rouge.  Reily-Reeves  House,  810  Park 
Blvd. 

Ouachita  Parish 

Bosco.  Boscobel  Cottage,  Cordell  Lane 
Monroe.    Hall.    Gov.    Luther,    House.    IS15 
Jackson  St. 

Pointe  Coupee  Parish 

New  Roads.  St.  Francis  ChapeL  NW  of  Ne»' 
Roads  on  LA  10 

*    MAMi 

Androscoggin  County 

Auburn.  Barker  Mm,  143  Mill  St. 

Auburn,  First  Vniveraalitt  Church,  Elm  and 

Pleasant  SU. 
Lewtston.   Grand  Trunk  Railroad  Station. 

Lincoln  St. 

Cuml>erland  County 

Brunswick,  Dunlap,  John,  House,  4  Oak  St. 
Harpswell,  Merriconegan  Farm,  ME  123 
Portland.  Maine  Archeological  Survey  Site 

No.  9-16 
Yarmouth.  Blanchard,  Capt  S.  C.  House. 

46  Main  St. 

Franklin  County 

Farmington  vicinity.  Tufts  House,  SE  of 
Parmington  on  U.S.  2 

Hancock  County 

Brooklin.  Goddard  Site 

Kennet>ec  County 

Gardiner,  Richards,  Laura,  House,  3  Dennis 
St. 

Kent's  Hill,  Kent's  Hill  Scho<a  Historic  Dis- 
trict. ME  17 

iTnoi  County 

Cushing  vicinity.  King,  Thomas.  Inscrip- 
tion, SW  of  Cushing 

Lincoln  County 

Newcastle,  Second  Congregational  Church. 
River  St. 

Oxford  County 

Fryeburg.  Chase,  Sguire,  House,  151  Main 
St. 

Piscataguis  County 

Greenville.  Tramicay  Historic  District.  NE 
of  Greenville 

Washington  County 
Calais.  Gilmore  House,  316  Main  St. 
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Oenetee  Countw 

Flint.    AppUiPOod    Charies    Stewart    Molt 
Houte.  1400  E.  KMnl«r  St. 


WrigM  Countr 

Wrifftit  County  MtUtipU  Resource  Area,  var- 
ious loc«tiona  in  Wright  County  (alao  in 
Hennepin  County) 

MW  YOtK 

Cotumbia  County 

Oennimtown  vicinity,  Clerynont  Estates  His- 
toric District,  S  of  Oemuuitown 

Erie  Countv 

Hamburg  vicinity.  Eleis  Site.  NE  of  Ham- 
burg 

Ulster  Countw 

Woodstock  vicinity.  Byrdclif/e  Historic  Dis 
tricL  W  of  Woodstock  at  Glacco  Tpke.  and 
Larks  Nest  Rd. 

OKLAHOMA 

Kay  County 

Newklrk  vidnity.  Bits/iyhead  Quarry,  N  of 

Newklrk 
Ponca  aty.  Mooney-WhiU  House,  1001  W. 

Grand  Ave. 

Lincoln  County 

Cushinc  vicinity.  Only  Way  Missionary 
Baptist  ChurcK  SE  of  Cushlng  on  OK  M 

Sot)U  County 

Red  Rock  victnlty.  Otoe-Missouria  Indian 
Affency  Site,  NE  of  Red  Rock  off  VA.  m 

OfogtComnty 

Grayborae.  Orayhorwe  Indian  Reserve,  off 

OK  18 
Hominy,    Missouri-Kansas-Texas    Railway 

Station.  Main  St.  and  Katy  Ave. 
Hominy.  MuUins  House,  303  S.  Wood  St. 
Pawhuska,     Blacksmiths    House,     210    W. 

Main  St. 
Pawhuska.   Osage  Superintendent '$  House. 

621  Grandyriew  Ave. 

Pavnee  Covnfy 

Pawnee,    Corliss    Steam    Engine,    Pawnee 

County  Fairgrounds 
Skedee.  Santa  Fe  Coal  Tower,  at  Atchison. 

Topeka  and  SanU  Fe  RR  track 

Paime  County 

Ril>ler  vicinity.  Hopkins  Sandstone  House 
and  Farmstead.  NE  of  Ripley 


Orundy  County 

AltMMDt  vicinity.  Nortlicutts  Cove  Chapel. 
SE  of  Altamont 

TIXAS 

CMveston  County 
Oalvertoo.  Oof  pes  Hotel.  3024  SeaweU  Blvd. 


UTAH 

Daggei  County 

Dutch  John  vicinity.  Sweet  Ranch.  NE  of 
Dutch  John 

VIKCmiA 

Emporia  (independent  city) 

Old  Merchants  and  Farmers  Bank  Building, 
8.  Main  St. 

Loudoun  County 
HUlsboro.  HiUstMro  HUtorie  DUtrict.  VA  9 

Orange  County 

Orange  vicinity  Willow  Grove.  3  mL  (3.3  km) 
NW  of  Orange  on  U.  S.  15 

Pulaski  County 

Pulaski.  Dalton  Theatre  BuUding.  Washing- 
ton Ave. 

Shenandoah  County 

Fishers  Hill.  Snapp  House,  8W  of  Fishers 
Hill  on  VA  757 

Tazewell  County 

Burke's  Garden  vicinity.  Bitrfce's  Oarden 
Central  Church  and  Cemetery,  SE  of 
Burke's  Garden  on  VA  633 

WISCONSM 

Oreen  County 

Brodhead.  Smith.  Francis  West,  House,  1002 
W.  2nd  Ave. 

(FR  Doc.  79-7962  FQed  3-19-79:  8:46  am) 
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K#cr#^nleM  Service 


CONSUITING  COMMITTEE  TO  THE  NATIONAL 
SUIVEY  Of  MSTOtIC  SITES  AND  MMUMNGS 


Notice  is  hereby  glvea  In  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Consulting 
Committee  on  Potential  National  His- 
toric Landmarks  will  be  held  at  9:00 
a.m.  E.S.T.  on  April  19-20.  in  Room 
338  in  the  Pension  BuUdlng.  440  O 
Street  NW..  Washington.  D.C. 

The  purpose  of  the  Coniiulting  Com- 
mittee is  to  evaluate  studies  of  poten- 
tial national  historic  landmarks.  Rec- 
ommendations of  the  Committee  are 
forwarded  by  the  Director  of  the  Heri- 
tage Conservation  and  Recreation 
Service  to  the  Secretary  of  the  Interi- 
or for  final  review  and  decision.  Prop- 
erties designated  landmarks  by  the 
Secretary  are  automatically  entered 
on  the  National  Register  of  Historic 
Places. 

The  members  of  the  Consulting 
Committee  are: 

Dr.  Richard  H.  Howland.  Special  As- 
sistant to  the  Secretary.  Smithsoni- 
an Institution. 

Dr.  Robert  M.  UUey.  Deputy  Execu- 


tive Director.  Advisory  Council  on 
Historic  Preservation. 

Dr.  Marvin  Krantz.  Specialist  for 
American  History,  Library  of  Con- 
gress. 

Dr.  Janet  Friedman.  U.S.  Forest 
Service,  Department  of  Agriculture. 

Mr.  Joseph  Howerton.  Head  of  Ref- 
erence. Social  and  Industrial, 
Branch.  National  Archives. 

Dr.  Ronald  Overton.  National  Sci- 
ence Foundation. 

Dr.  Jack  Goodwin.  Bibliographer  for 
the  History  of  Science  and.  Technol- 
ogy. Smithsonian  Institute. 

Dr.  Anne  Radice,  Architectural  His- 
torian for  the  Architect  of,  the  Cap- 
itoL 

Properties  to  be  evaluated  are  listed 
at  the  end  of  this  notice  by  name  and 
location. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space 
for  accommodating  the  public  are  lim- 
ited. It  Is  expected  that  not  more  than 
10  persons  will  be  able  to  attend  the 
sessions.  Any  member  of  the  public 
may  file  no  later  than  April  16  with 
the  Consulting  Committee  a  written 
statement  on  the  subjects  to  be  dis- 
cussed. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish 
to  submit  written  statements,  may 
contact  Mr.  George  F.  Emery.  Heri- 
tage Conservation  and  Recreation 
Service.  Department  of  the  Interior. 
Pension  Building.  440  G  Street  NW.. 
Washington,  D.C.  20243;  or  telephone 
direcUy  at  202-343-6404.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  six  weeks  after  the  meeting 
in  Room  137-B.  Heritage  Conservation 
and  Recreation  Service.  Department 
of  the  Interior.  Pension  Building.  440 
G  Street  NW..  Washington.  D.C. 
20243. 

Dated:  March  15.  1979. 

Chris  Thsrral  Dslaports. 
Director. 

PKOPEmis  To  Be  Evaluatid 


A.  coi 


iCB  AND  IMDUSTHT 


1.  Factors  and  Commission  Merchants 
Historic  District.  Charleston.  South  Caroli- 
na 

X  Factors  Walk  Historic  District.  Savan- 
nah. Georgia 

3.  Factors  Row,  New  Orleans.  Louisiana 

4.  American  Express  Company  Building. 
New  York.  New  York 

S  N.  W.  Ayer  and  Son  Building.  Philadel- 
phia, Pennsylvania 

6.  Rogers  Locomotive  and  Machine  Works, 
Pateraon.  New  Jersey 

7.  Lima  Locomotive  Wocks  Erecting  Shop. 
Lima.  Ohio 

8.  San  Fnmciaco  Yard.  San  Frandaoo. 
Calif  omU 

9.  Newport  News  Shipbuilding  and  Dry 
Dock  Company  Shipyard,  Newport  News. 
VirglnU 


10.  Tremeont  Nail  Factory  District,  Ware- 
ham,  Massachusetts 

11.  Colllnsville  HUtortc  District.  Collins- 
ville.  Connecticut 

12.  Colt  Industrial  District.  Hartford,  Con- 
necticut 

13.  Francis  A.  Pratt  and  Amos  Whitney 
Houses,  Hartford.  Connecticut 

14.  Brown  and  Sharpe  Manufacturing 
Company  Complex.  Providence.  Rhode 
Island 

15.  Singer  Company  Factory  Building. 
Elizabelh.  New  Jersey 

16.  Worthington  Pump  Company  Com- 
plex. Harrison.  New  Jersey 

17.  W  &  L  E.  Gurley  Building.  Troy.  New 
York 

18.  American  Optical  Administration 
Building,  Southbridge,  Massachusetts 

19.  Sperry  Gyroscope  Company  BuUding, 
Brooklyn.  New  York 

20.  National  Ca.sh  Register  Schoolhouse. 
Dayton.  Ohio 

21.  Rubicon  Farm,  Dayton.  Ohio 

22.  IBM  Manufacturing  and  Engineering 
Complex,  Endicott,  New  York 

23.  Captain  John  B.  Ford  House.  New 
Albany,  Indiana 

24.  Edward  D.  Libbey  House.  Toledo,  Ohio 

25.  Snyder  Natural  Cement  Historic  Dis- 
trict. Rosendale,  New  York 

26.  Coplay  Cement  Company  Kilns, 
Coplay,  Perui-sylvania 

27.  Huron  Portland  Cement  Company 
Plant,  Alpena.  Michigan 

28.  Crane  Museum  (Old  Stone  Mill  Rag 
Room).  Dalton.  Massachusetts 

29.  Driscoll-Weyerhaeuser  House,  St 
Paul.  Minnesota 

30.  Holyoke  Historic  Industrial  District, 
Holyoke.  Massachusetts 

31.  Slatersville  Historic  District.  Slaters 
ville.  Rhode  Island 

32.  Old  Stone  Gate  of  Chicago  Union 
Stockyards.  Chicago.  Illinois 

33.  Gustaviis  F.  Swift  House.  Chicago,  Illi 
nois 

34.  National  Biscuit  Company  Bakery 
Chicago.  Illinois 

35.  Post  Bam  and  Administratioix  Build 
mg.  BaiMe  Creek.  Michigan 

36  American  Sugar  Refining  Company's 
Brooklyn  refinery.  Brooklyn.  New  York 

37.  Milton  S  Hershey  Mansion.  Hershey 
Pennsylvania 

38.  Richardson  and  Robbins  Cannery 
Dover.  Delaware 

39.  California  Packing  Corporation  Build 
ings.  San  Francisco.  California 

40.  H.  J.  Heinz  Company  Buildings.  Pitts 
burgh.  Pennsylvania 

41.  Wa.shburn  A  Mill  Complex.  Minneapo 
lis.  Minnesota 

42.  William  Underwood  Company  Head 
quarters  and  Cannery.  Watertown.  Massa 
chusetts 

43.  Proctor  &  Gamble  Ivorydale  Manufac 
turinf!  Plant.  St.  Bernard.  Ohio 

44  Dixie  Coca-Cola  Bottling  Company 
Plant.  Atlanta.  Georgia 

45.  Pabst  Brewing  Company  Complex 
Milwaukee.  Wisconsin 

46.  Bomberger's  Distillery.  Newmansiown 
Pennsylvania 

47.  Burks'  Distillery  (Maker's  Mark  Dis 
tlllery).  Loretto,  Kentucky 

48.  Eckley  Historic  District.  Eckley.  Penn 
sylvania 

49.  Pocahontas  Historic  District.  Pocahon 
tas,  Virginia 

60.  New  Jersey  Zinc  Company  Office.  Aus 
ttnville.  Virginia 


SI.  Elkins  Coal  and  Coke  Company  Histor- 
ic District,  Bretz,  West  Virginia 

62.  Cameron  Colliery  Historic  District. 
Shamokin.  Pennsylvania 

53.  Calumet  and  Hecla  Industrial  District. 
Calumet,  Michigan 

54.  Phelps  Dodge  General  Office  Building. 
Bisbee.  Arizona 

55.  Old  Waterworks.  Bethelem.  Pennsylva- 
nia 

56.  Folsom  Powerhouse.  Folsom.  Califor- 
nia 

57.  Adams  Power  Plant  Transformer 
House.  Niagara  Palls,  New  York 

58.  Firestone  Tire  and  Rubber  Plant  No.  l. 
Akron,  Ohio 

59.  Goodyear  Tire  and  Rubber  Plant  No.  2 
Complex.  Akron,  Ohio 

60.  Sloss  Blast  Furnace,  Birmingham,  Ala- 
bama 

61.  Prick  Building,  Pittsburgh.  Pennsyl- 
vania 

62.  Cowles  ESectric  Smelting  and  Alumi- 
num Works.  Lockport.  New  York 

SFBCIAL  STTTDIBS 

63.  Ryman  Auditorium.  Nashville.  Tennes- 
see 

64.  Louisiana  State  Bank  Building.  New- 
Orleans,  Louisiana 

65.  Merieult  House  (Historic  New  Orleans 
Collection).  New  Orleans,  Louisiana 

66.  Saenger  Theater,  New  Orleans.  Louisi- 
ana 

67.  Madewood.  Napoleanville.  Louisiana 

68.  Boley  Building,  Kansas  City.  Missouri 

69.  Union  Station,  Kansas  City.  Missouri 

70.  Mickve  Israel  Synagogue.  Savannah. 
Georgia 

71.  Natchitoches  Historic  District.  Natchi- 
toches. Louisiana 

72.  Beth  Elohim  Synagogue.  Charleston. 
South  Carolina 

73.  First  Soots  Presbyterian  Church. 
Charleston,  South  Carolina 

74.  St.  Peter's  Church.  Albany.  New  York 

75.  Golden  Lamb  Inn,  Lebanon.  Ohio 

76.  Pearl  6.  Buck  House.  Dublin.  Pennsyl- 
vania 

77.  Warm  SpringE  Historic  District.  Warm 
Springs,  GeorKia 

78.  Liberty  HaJl,  Crawfordville,  Georgia 

79.  Metropolitan  African  Methodist  Epis- 
copal Church,  Washington.  D.C. 

80.  Soap  Stone  Ridge.  Fulton  County. 
Georgia 

81.  John  Jay  House.  New  York.  New  York 

82.  Bear  Butte.  Meade  County.  South 
Dakota 

(FR  Doc  79-8323  Filed  3-19-79:  8:45  a.m.] 


[4310-10-M] 

Office  ••  the  SMretary 

OUTEI  COHTMRCTAl  S»«LF  ADVISORY 
•OAtD— rOUCY  COMMITTEE 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal  Ad- 
visory Committee  Act.  Pub.  L.  No.  92- 
643.  5  UJB.C.  App.  I  and  the  Office  of 
Management  and  Budget's  Circular 
No.  A-63,  Revised. 

The  Policy  Committee  of  the  Outer 
Continental  Shelf  Advisory  Board  will 
meet  during  the  period  9:00  a.m.  to 
4:30  p.m..  April  17.  1979.  and  9:30  a.m. 


to  11:30  ajn.,  April  18.  1979.  at  The 
Plaza  Hotel,  808  8.  20th  at  8th 
Avenue.  Birmingham,  Alabama. 

The  meeting  will  cover  the  following 
principal  subjects: 

April  17. 1979 

(1)  Status  of  CCS  Lands  Act  Amend- 
ments of  1978: 

(a)  5-year  OCS  Leasing  Program. 

(b)  Preparation  of  Regulations. 

(c)  OCS  Participation  Grants. 

(d)  Fishermen's  Contingency  Fund. 

(e)  Oil  Spill  Pollution  Fund. 

(2)  Reservoir  Development. 

(3)  Policies  and  Economics  Utilized 
in  Choosing  Bidding  Systems  for 
Sales. 

(4)  The  Energy  Outlook. 

APRtL  18. 1979 

(1)  Outcome  of  Sale  No.  42  Court 
Suit. 

(2)  Federal  Reorganization. 

(3)  Status  of  Expanded  OCS  Adviso- 
ry Board. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  presentations  to  the  Commit- 
tee. Such  requests  should  be  made  no 
later  than  April  2  to:  Alan  D.  Powers. 
Office  of  OCS  Program  Coordination. 
Department  of  the  Interior.  Room 
4126.  Washington,  D.C.  20240. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made. 

Minutes  of  the  meeting  will  be  avail- 
able for  public  inspection  and  copying 
three  weeks  after  the  meeting  at  the 
Office  of  OCS  Program  Coordination. 
Room  4126,  Departmoit  of  the  Interi- 
or. 18  and  C  Streets,  NW..  Washing- 
ton. D.C. 

Auui  D.  Powers. 
Director,  Office  of 
OCS  Program  Coordination. 

March  15,  1979. 

(FR  Doc.  79-8314  Filed  3-19-79:  8:45  am] 


[823(M>1-M] 

INTERNATIONAL  COMMUNICAITON 
AGENCY 

ANtlUAl  tEVIEW  Of  AOVBOIY  COMMITTEES 
Request  for  PwMk  Bee— w— wJoWant  and 


The  International  Communication 
Agency  is  currently  conducting  the 
Annual  Comprehensive  Review  of  the 
Federal  Advisory  Conunittees  for 
which  It  has  responsibility.  The  pur- 
pose of  this  review  is  to  determine 
whether  to  continue,  merge,  terminate 
or  revise  the  respiMislbilities  of  any  of 
these  advisory  committees. 

Currently  USICA  advisory  commit- 
tees are:  The  U.S.  Advisory  Commis- 
sion on  International  Communication. 
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Cultural  and  Educational  Affairs;  The 
Advisory  Committee  on  Music. 

The  agency  seeks  public  participa- 
tion in  the  annual  review  process  and. 
in  pursuit  of  this  objective,  is  inviting 
comments  and  recommendations  from 
all  interested  persons  and  groups  re- 
garding any  of  these  advisory  commit- 
tees. 

Comments  should  be  submitted  to 
USICA  in  writing  no  later  than  March 
30.  1979.  and  should  t>e  addressed  to 
Mr.  James  D.  Isbister.  Advisory  Com- 
mittee Management  Officer,  Interna- 
tional Communication  Agency.  Asso- 
ciate Directorate  for  Management. 
Washington.  D.C.  20547, 

Jaios  D.  Isbister. 
Associate  Director  for  Manage- 
I  ment.      Advisory      Committee 

•  Management  Officer. 

(FR  Doc.  7»-«31S  Filed  »-l»-70:  8:45  ami 


(411(M)9-M] 

DEPARTMENT  OF  JUSTICE 

WV^   dlrWWiBVIIV  MMiHHNvITOfflOfll 

(Docket  No.  79-41 
GAIXBIDttlGCO. 


NOTICES 

(4110-09-M] 

[Docket  No.  79-5] 
STfVfN  O.  SHRlABAtOa,  «U». 


Notice  is  hereby  given  that  on  De- 
cember 19.  1978.  the  Drug  Enforce- 
ment AdmlnistraUon.  Department  of 
Justice,  issued  to  Oaller  Drug  Compa- 
ny. Chicago.  Illinois,  an  dder  to  Show 
Cause  as  to  why  the  Drug  Enforce- 
ment Administration  should  not  deny 
Respondent's  application,  submitted 
September  14.  1978,  for  registration 
under  section  303  of  the  Controlled 
Substances  Act  (21  U.S.C.  823)  to  dis- 
tribute controlled  substances  in  Sched- 
ules II.  III.  IV  and  V. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request 
for  a  hearing  having  been  filed  with 
the  Drug  EInforcement  Administra- 
tion, notice  is  hereby  given  that  a 
hearing  in  this  matter  will  be  held 
commencing  at  10:00  a.m.,  on  Tuesday. 
April  10.  1979,  in  Room  2568.  219 
South  Deart>om  Street.  Chicago.  Illi- 
nois. 

Dated:  March  14.  1979. 

Prmt  B.  Bensincer. 
i4dmini«^rator. 
Drug  Enforceinent 
Administration. 
(PR  Doc.  79-8303  PUed  3-19-79;  8:45  am) 


Notice  is  hereby  given  that  on  De- 
cember 27,  1978,  the  Drug  Enforce- 
ment Administration.  Department  of 
Justice,  issued  to  Steven  O.  Shella- 
barger,  M.D.,  Roadhouse,  Illinois,  an 
Order  to  Show  Cause  as  to  why  the 
Dnig  Enforcement  Administration 
should  not  revoke  Respondent's  DEA 
registration  AS7151208. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request 
for  a  hearing  ha\'ing  been  filed  with 
the  Drug  Enforcement  Administra- 
tion, notice  is  hereby  given  that  a 
hearing  in  this  matter  will  be  held 
commencing  at  10:00  a.m..  on  Tuesday. 
April  17,  1979,  In^  the  Hearing  Room, 
Room  1210,  Drug  EInforcement  Admin- 
istration. 1406  I  Street.  N.W..  Wash- 
ington. D.C. 

Dated:  March  14. 1979. 

PCT^  B.  BSHSnfCER. 

Administrator. 
Drug  Enforcement 
AdministratioTL 
(FR  Doc.  79-8303  Piled  3-19-79:  8:45  ami 


[4510-30-M] 

DEPARTMENT  OF  LABOR 

BIVI^IOyni#fH  MIC  Tf^WMn^  AMMVIlStTOflOfI 

EMf LOYMENT  TKANSFCI  AND  MISIMf SS  COM- 
rCTITtON  OCTHUMMATIONS  UNOM  THE 
RURAi  DEVElOf MBIT  AO 


The  organizations  listed  in  the  at- 
tachment have  applied  to  the  Secre- 
tary of  Agriculture  for  financial  assist- 
ance In  the  form  of  grants,  loans,  or 
loan  guarantees  in  order  to  establish 
or  improve  facilities  at  the  locations 
listed  for  the  puri>oses  given  in  the  at- 
tached list.  The  financial  assistance 
would  be  authorized  by  the  Consoli- 
dated Farm  and  Rural  Development 
Act.  as  amended.  7  VS.C.  1924(b). 
1932.  or  1942(b). 

The  Act  requires  the  Secretary  of 
Labor  to  determine  whether  such  Fed- 
eral assistance  Is  calculated  to  or  is 
likely  to  result  in  the  transfer  from 
one  area  to  another  of  any  employ- 
ment or  business  activity  provided  by 
operations  of  the  applicant.  It  is  per- 
missible to  assist  the  establishment  of 
a  new  branch,  affiliate  or  subsidiary, 
only  if  this  will  not  result  In  Increased 
unemployment  in  the  place  of  present 
operations  and  there  is  no  reason  to 
believe  the  new  facility  is  being  estab- 
lished with  the  intention  of  closing 
down  an  operating  facility. 


The  Act  also  prohibits  such  assist- 
ance if  the  Secretary  of  Labor  deter- 
mines that  it  is  calculated  to  or  Is 
likely  to  result  in  an  increase  in  the 
production  of  goods,  materials,  or  com- 
modities, or  the  availability  of  services 
or  facilities  In  the  area,  when  there  is 
not  sufficient  demand  for  such  goods. 
materials,  commodities,  services,  or 
facilities  to  employ  the  efficient  capac- 
ity of  existing  competitive  commercial 
or  industrial  enterprises,  unless  such 
financial  or  other  assistance  will  not 
have  an  adverse  effect  upon  existing 
competitive  enterprises  in  the  area. 

The  Secretary  of  Labor's  review  and 
certification  procedures  are  set  forth 
at  29  CFR  Part  75.  In  determining 
whether  the  applications  should  be  ap- 
proved or  denied,  the  Secretary  will 
take  into  consideration  the  following 
factors; 

1.  The  overall  employment  and  un- 
employment situation  in  the  local  area 
in  which  the  proposed  facility  will  be 
located. 

2.  Employment  trends  in  the  same 
Industry  in  the  local  area. 

3.  The  potential  effect  of  the  new  fa- 
cility upon  the  local  labor  market. 
with  particular  emphasis  upon  its  po- 
tential impact  upon  comt>etltive  enter- 
prises in  the  same  area. 

4.  The  competitive  effect  upon  other 
facilities  in  the  same  industry  located 
in  other  areas  (where  such  competi- 
tion is  a  factor). 

5.  In  the  case  of  applications  involv- 
ing the  establishment  of  branch  plants 
or  facilities,  the  potential  effect  of 
such  new  facilities  on  other  existing 
plants  or  facilities  operated  by  the  ap- 
plicant. 

All  persons  wishing  to  bring  to  the 
attention  of  the  Secretary  of -Labor 
any  Information  pertinent  to  the  de- 
terminations which  must  be  made  re- 
garding these  appllcaticms  are  Invited 
to  submit  such  information  in  writing 
within  two  weeks  of  publication  of  this 
notice.  Comments  received  after  the 
two-week  period  may  not  be  consid- 
ered. Send  comments  to:  Administra- 
tor. Employment  and  Training  Admin- 
istration, 601  D  Street,  NW..  Washing- 
ton. DC.  20213. 

Signed  at  Washington.  D.C.  this 
15th  day  of  March  1979. 

Ernest  G.  Green. 
Assistant  Secretary  for 
Employment  and  Tiuining. 

Applications  Received  During  the  Week 
Ending  Maach  14.  1979 

Name  a/ Applicant,  location  of  enterprlte, 
and  principal  product  or  activity 

Hyannis  Regency  Trust,  Hyannis.  Masaa- 
chuaetts;  Commercial /resort  motel. 

Pure  1  Inc.,  Lewlston.  Maine:  Processed 
poultry. 

Falmouth-By-The-Sea.  Falmouth.  Maine: 
Nursing  home  care. 


Compania  Arrocera  El  Coqui,  Arecibo, 
Puerto  Rico:  Rice  plant 

International  Wildlife  Parks,  Inc..  Largo. 
Maryland;  Wildlife  park  and  amusement. 

Primet.  Inc.,  Ridgway,  Pennsylvania;  Iron 
powder  plant. 

Eastern  Standard  Coal  Co.,  Inc.,  Summit 
Hills  County,  Pennsylvania;  Deep  mining 
operation. 

Proform,  Inc.,  Reidland.  Kentucky;  Manu- 
facture of  reinforced  plastic  barge  and  rail 
car  covers  and  tracli  collector  pans. 

Nantucket  Industries.  Inc.,  Cartersvllle, 
Georgia:  Cut.  make  and  sewing  of  ladies', 
children's  and  men's  undergarments. 

TldweU  Industries,  Inc.,  HaleyviUe.  Ala- 
bama; Manufactured  housing. 

Southern  Can  Company.  Tallapoosa,  Geor- 
gia; Manufacture  of  metal  cans. 

Process  Computer  Systems.  Inc.,  Saline, 
Michigan;  Manufacture  of  microcom- 
puters. 

American  Door  Company  of  Michigan,  Inc., 
Walkerton.  Indiana:  Manufacture  of  wood 
flush  doors. 

Lundin  Construction  Company,  Inc.,  Man- 
kato.  Minnesota:  Construction  contracts, 
limestone  quarry  sales  and  gravel  crush- 
ing. 

The  Wayside  Press,  Inc.,  Mendota.  Illinois; 
Publication  printing. 

NFD,  Inc.,  Braham.  Minnesota;  Manufac- 
ture of  potato  machinery  and  related 
equipment. 

Orange  Village  Nursing  Home  Associates, 
Trumbull  County,  Ohio;  Nursing  home  fa- 
cility. 

Three  S  Enterprises.  Inc.,  Slidell.  Louisiana; 
New  truck  stop,  restaurant,  convenience 
store,  and  motel. 

Rapides  General  Hospital.  Alexandria.  Lou- 
isiana; Provision  of  healthcare  services. 

Ozark  Autumn  Manor,  Inc..  Cassville.  Mis- 
souri; Nursing  home. 

Mount  Arbor  Nurseries.  Shenandoah,  Iowa; 
Nursery. 

Riverriew  Properties.  Ltd.,  Yankton 
County.  South  Dakota;  Motel-convention 
complex. 

Midwest  Proceasing  Company.  Velva.  North 
Dakota:  Simflower  processing  plant. 

Sea  Catch  Inc.,  Kenai.  Alaska;  Frozen 
salmon  plant. 

(FR  Doc.  79-8305  FUed  3-19-79;  8:45  am] 


[4510-30-M] 

EXTENDED  KNEmS 
Extondad  tMwfH  P«fi«d  in  Hi*  State  of  Rhode 


This  notice  annoimces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
the  State  of  Rhode  Island  effective  on 
March  18,  1979. 

BACKCRoinrD 

The  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  1970 
(Title  II  of  the  Employment  Security 
Amendments  of  1970;  Pub.  L.  91-373; 
26  U.S.C.  3304  note),  established  the 
Extended  Benefit  Program  as  a  part  of 
the  Federal-State  Unemployment 
Compensation     Program.     The     Ex- 


NOTICES 

tended  Benefit  Program  takes  effect 
during  periods  of  high  unemployment 
in  a  State  or  the  nation,  to  furnish  up 
to  13  weelcs  of  additional  benefits  to 
eligible  individuals  who  have  exhaust- 
ed their  rights  to  regular  t>enefits 
imder  permanent  State  and  Federal 
unemployment  compensation  laws. 
Part  615  of  Chapter  V.  Title  20.  Code 
of  Federal  Regtilations.  implements 
the  statute. 

In  accordance  with  section  203(e)  of 
the  Act,  the  Rhode  Island  unemploy- 
ment compensation  law  provides  that 
there  is  a  State  "on"  indicator  in  the 
State  for  a  week  if  the  head  of  the 
State  employment  security  agency  de- 
termines, in  accordance  with  20  CFR 
615.12(e),  that,  for  the  period  consist- 
ing of  that  week  and  the  inmiediately 
preceding  12  weeks,  the  rate  of  insured 
unemployment  under  the  State  unem- 
ployment compensation  law  equalled 
or  exceeded  5.0  percent.  20  CFR 
615.12(c)(2)(l).  The  Extended  Benefit 
Period  actually  begins  with  the  third 
week  following  the  week  for  which 
there  is  an  "on"  indicator.  A  benefit 
period  will  be  in  effect  for  a  minimum 
of  13  consecutive  weeks,  and  will  end 
the  third  week  after  there  is  an  "off" 
indicator. 

DETERMIIf  ATIOM  OF  "OH"  INDICATOR 

The  head  of  the  emplojrment  secu- 
rity agency  of  the  State  of  Rhode 
Island  has  determined  that,  for  the 
period  consisting  of  the  week  ending 
on  March  3,  1979,  and  the  immediately 
preceding  12  weeks,  the  rate  of  insiu-ed 
unemployment  in  the  State  equalled 
or  exceeded  5.0  percent. 

Therefore,  an  Extoided  Benefit 
Period  commenced  in  that  State  with 
the  week  beginning  on  March  18,  1979. 

Intormation  ros  Claixantb 

The  duration  of  Extended  Beneflts 
payable  in  the  new  Extended  Benefit 
Period,  and  the  terms  and  conditions 
on  which  they  are  payable,  are  gov- 
erned by  the  Act  and  the  State  unem- 
plosmient  compensation  law.  The 
State  employment  sectirity  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  Extended  Benefits  to 
each  individual  who  has  established  a 
benefit  year  in  the  State  that  will 
expire  after  the  new  Extended  Benefit 
Period  begins,  and  who  has  exhausted 
all  rights  under  the  State  imemploy- 
ment  compensation  law  to  regular 
benefits  before  the  beginning  of  the 
new  Extended  Benefit  Period.  20  CFR 
615.13(dKl).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual 
who  exhausts  all  rights  tmder  the 
State  imemployment  compensation 
law  during  the  Extended  Benefit 
period,  including  exhaustion  by  reason 
of  the  expiration  of  the  individual's 
benefit  year.  20  CFR  615.13<dX2). 
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Persons  who  believe  they  may  be  en- 
titled to  Extended  Benefits  in  the 
State  of  Rhode  Island,  or  who  wish  to 
inquire  about  their  rights  under  the 
Extended  Benefit  Program,  should 
contact  the  nearest  State  Employment 
Office  of  the  Rhode  Island  Depart- 
ment of  Elmployment  Security  in  their 
locality. 

Signed  at  Washington,  D.C.  on 
March  15, 1979. 

Ernest  G.  Green, 
Assitant  Secretary  for 
Employment  and  Training. 

[FR  Doc.  79-8355  FUed  3-19-79;  8:45  am] 


[4510-43-M] 

Mlfl#  90f9Ty  OIIQ  H#Oltn  Aoilillllltl  Of lOW 

(Docket  No.  M-79-22-C] 
BROWNIES  CREEK  COUJQUB,  MC 

PofiHon  ffof  MoaiTicfltlofi  or  A^|NMofflofi  or 

4iM  —  iiMln  111    T  mJ ■*■  I    ** -* * 

WWfffOTffVry   9Vwvwy   «ffVftOTV 

Brownies  Creek  Collieries.  Inc., 
Route  6.  Box  46,  Pinevllle,  Kentucky 
40977,  has  filed  a  petition  to  modify 
the  application  of  30  CFR  77.1605(k) 
(berms)  to  Its  Hance  Surface  Mine  in 
Bell  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977,  Public  Law  95-164. 

The  substance  of  the  i>etition  fol- 
lows: 

1.  The  petitioner  requests  relief 
from  the  installation  of  berms  on  5.14 
miles  of  its  elevated  roadway. 

2.  The  bench  on  which  the  road  is  lo- 
cated is  between  50  and  60  feet  in 
width.  The  travel  path  is  about  25  feet 
wide,  the  remainder  of  the  bench 
being  shoulder.  The  roadway  is  locat- 
ed next  to  the  hlghwall  and  the  shoul- 
der Is  on  the  outside  of  the  bench. 

3.  Signs  warning  drivers  of  curves 
have  been  placed  on  the  roadway  and 
additional  traffic  control  signs  warn- 
ing of  steep  grades  and  other  hazards 
will  be  similarly  placed. 

4.  All  loaded  vehicles  are  on  the 
inside  of  the  roadway  during  the 
entire  length  of  their  haul. 

5.  Only  experienced  and  competent 
drivers  are  i>ermitted  on  the  haul. 

6.  All  vehicles  used  in  the  hauling 
operation  are  well  maintained  and 
equipped  with  regular  brakes,  engine 
brakes  and  emergency  brakes. 

7.  The  petitioner  states  that  the  con- 
struction of  berms  along  the  outer 
banks  of  the  roadway  would  resvilt  in  a 
diminution  of  safety  for  the  following 
reasons: 

a.  Diuing  a  heavy  rainfall,  water 
would  be  retained  on  the  roadway,  cre- 
ating a  potential  traction  and  hydro- 
planing hazard  for  vehicles. 
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b.  Water  flowing  next  to  the  berm 
has  the  potential  of  causing:  ruts  In 
the  roadway,  adding  additional  main- 
tenance problems  and  creating  a 
hazard  for  vehicle  drivers. 

Request  for  Comments 

Persons  interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  19,  1979.  Comments  must 
be  filed  with  the  Office  of  Standards. 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard.  Arlington,  Vir- 
gina  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  12.  1979. 

ECKEHARD  MCESSIC, 

Acting  Assistant  Secretary 
for  Mine  Safety  and  Health. 
[PR  Doc.  79-8217  Piled  3-19-79:  8:45  ami 


f4510-43-Ml 

(Docket  No.  M-78-82-C] 
SEWEU  COAL  CO. 

fvtHien  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Sewell  Coal  Company,  Nettie,  West 
Virginia,  has  filed  a  petition  to  modify 
the  application  of  30  CPR  75.1710 
(canopies)  to  its  No.  4  Mine,  located  in 
Nicholas  County.  West  Virginia,  in  ac- 
cordance with  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977.  Public  Law  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petitioner  is  operating  in  coal 
seam  heights  of  19  to  44  inches.  The 
petition  concerns  the  use  of  canopies 
on  the  following  electric  face  equip- 
ment in  seam  heights  of  60  inches  or 
less:  miners,  shuttle  cars,  scoops, 
torque  cars,  and  roof  bolters. 

2.  The  petitioner  constantly  encoun- 
ters rolls,  dips  and  other  seam  vari- 
ations while  mining. 

3.  Attempts  by  the  petitioner  to  in- 
stall canopies  on  its  electric  face 
equipment  used  in  low  seam  heights 
have  resulted  in  the  following  reduc- 
tions in  safety  to  its  miners: 

a.  Cramped  and  awkward  positions 
have  led  operators  to  leave  their  cabs 
frequently,  at  times  in  situations  ex- 
posing them  to  hazards  of  other 
mining  equipment; 

b.  Limited  visibility  has  caused  oper- 
ators to  put  thetr  heads  outside  the 
equipment  to  see,  exposing  them  to 
hazards  of  moving  equipment; 

c.  Changes  In  height  and  undula- 
tions In  the  coal  seam  after  the  instal- 
lation of  a  canopy  make  equipment 
clearance  Inadequate,  leading  to  colli- 
sions with  the  top.  shearing  of  roof 
bolts,  damaging  of  cross  beams,  and 
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the  destruction  of  equipment  and  roof 
support;  and 

d.  Presently  available  cab  equipment 
known  to  the  petitioner  limits  an  oper- 
ator's path  of  escape  in  the  event  of  a 
roof  or  rib  fall. 

4.  For  these  reasons,  the  petitioner 
requests  relief  from  the  application  of 
the  standard  to  its  electric  face  equip- 
ment operating  in  seam  heights  of  60 
inches  or  less. 

Request  for  Comments 

Persons  interested  in  this  petition 
may  furnish  written  comments  on  or 
before  April  19,  1970.  comments  must 
be  filed  with  the  Office  of  Standards. 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Arlington  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  12,  1979. 

ECKEHARD  MUESSIG. 

Acting  Assistant  Secretary 
for  Mine  Safety  and  Health. 
[PR  Doc.  79-8218  PUed  3-19-79;  8:45  ami 


[4510-43-M] 

[Docket  No.  M-78-91-C1 

SEWEU  COAL  CO. 

Potitien  for  Modification  of  Application  of 
Mandatory  Sofoty  Co. 

Sewell  Coal  Company,  Nettie.  West 
Virginia,  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.1710 
(canopies)  to  its  No.  1-A  Mine,  located 
in  Nicholas  County.  West  Virginia  in 
accordance  with  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977.  Public  Law  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petitioner  is  operating  in  coal 
seam  heights  of  19  to  44  inches.  The 
petition  concerns  the  use  of  canopies 
on  the  following  electric  face  equip- 
ment in  se^m  heights  of  60  inches  or 
less:  miners,  shuttle  cars,  scoops, 
torque  cars,  and  roof  bolters. 

2.  The  petitioner  constantly  encoun- 
ters rolls,  dips  and  other  seam  vari- 
ations while  mining. 

3.  Attempts  by  the  petitioner  to  In- 
stall canopies  on  its  electric  face 
equipment  used  in  low  seam  heights 
have  resulted  in  the  following  reduc- 
tions in  safety  to  its  miners: 

a.  Cramped  and  awkward  positions 
have  led  operators  to  leave  their  cabs 
frequently,  at  times  in  situations  ex- 
posing them  to  hazards  of  other 
mining  equipment; 

b.  Limited  visibility  has  caused  oper- 
ators to  put  their  heads  outside  the 
equipment  to  see,  exposing  them  to 
hazards  of  moving  equipment; 


c.  Changes  in  height  and  undula- 
tions in  the  coal  seam  after  the  instal- 
lation of  a  canopy  make  equipment 
clearance  inadequate,  leading  to  colli- 
sions with  the  top.  shearing  of  roof 
bolts,  damaging  of  cross  beams,  and 
the  destruction  of  equipment  and  roof 
support;  and 

d.  Presently  available  cab  equipment 
known  to  the  petitioner  limits  an  oper- 
ator's path  of  escape  In  the  event  of  a 
roof  or  rib  fall. 

4.  For  these  reasons,  the  petitioner 
requests  relief  from  the  application  of 
the  standard  to  its  electric  face  equip- 
ment operating  in  seam  heights  of  60 
inches  or  less. 

Request  for  Comments 

Persons  Interested '  In  this  petition 
may  furnish  written  comments  on  or 
before  April  19.  1979.  Comments  must 
be  filed  with  the  Office  of  Standards. 
Regulations  and  Variances,  Mine 
Safety  and  Health  Administration. 
4015  Wilson  Boulevard.  Arlington.  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated:  March  12.  1979. 

ECKEHARD  MUESSIG. 

Acting  Assistant  Secretary  for 
Mine  Safety  and  Health. 
[PR  Doc.  79-8219  Piled  3-19-79:  8:45  am] 


[4510-^3-M] 

[Docket  No.  M-79-23-C1 

WELOEN  MINING  CO. 

Polition  for  Modification  of  Application  of 
Mandatory  Safoty  Standard 

Welden  Mining  Company,  Route  #4. 
LaFollette.  Tennessee  37766.  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1719  (illumination),  to  its 
No.  1  Mine,  located  in  Campbell 
County.  Tennessee,  in  accordance  with 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  Public 
Law  95-164. 

The  substance  of  the  petition  fol- 
lows: 

1.  The  petition  concerns  the  Installa- 
tion of  lighting  on  the  petitioner's 
mining  machines. 

2.  The  petitioner  is  mining  coal 
seams  17  to  30  Inches  In  height  and 
sometimes  smaller. 

3.  The  petitioner's  35L  Jeffrey  Coal 
Cutting  Machine  is  18  inches  in 
height. 

4.  Due  to  the  low  celling,  it  is  neither 
feasible  nor  practical  to  install  lights 
on  the  petitioner's  mining  machines  or 
on  stationery  fixtures. 

5.  The  petitioner  states  that  the  In- 
stallation of  such  lights  would  result 
in  a  diminution  of  safety  because  the 
lights  would  be  blinding  to  miners  and 


would  create  additional  heat  in  the 
close  areas  in  which  the  miners  work. 
6.  For  these  reasons,  the  petitioner 
request  relief  from  the  application  of 
the  standard. 

Reqttest  for  Comments 

Persons  Interested  In  this  petition 
may  furnish  written  comments  on  or 
before  April  19.  1979.  Comments  must 
be  filed  with  the  Office  of  Standards. 
Regiilations  and  Variances,  Mine 
Safety  and  Health  Administration, 
4015  Wilson  Boulevard.  Arlington,  Vir- 
ginia 22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad- 
dress. 

Dated-  March  12.  1979. 

ECKEHARO  MtraSSIG, 

Acting  Assistant  Secretary  for 
Mine  Safety  and  Health. 
[FR  Doc.  79-8230  Filed  3-19-79;  8:45  am] 


NOTICES 

On  March  9.  1979,  the  Department 
of  Treasury  notified  the  Department 
of  Labor  that  it  intends  to  publish  a 
revenue  ruling  appljring  to  collectively 
bargained  plans  a  Revenue  Procedure 
to  be  issued  in  the  near  future  which 
wUl  initially  govern  the  process  for  ob- 
taining rulings  and  determination  let- 
ters under  Section  412(c)(8)  of  the 
Code  and  Section  302(cK8)  of  the  Act. 

Lui  D.  Lanoff, 
Administrator,  Pension  and 
Welfare  Benefit  Programs. 
CFR  Doc.  79-8271  Filed  3-19-79;  8:45  am] 


[4510-29-M] 

Offic*  of  Pofltion  and  Wolforo  BonofH 
ProQram* 

EMPLOYEE  BENEnr  PLANS 

NoMc*  H  Mt*  Public  PtKMoiH  to  Soctien  106  of 
Nm  PrMWMtt't  RMrganlsotien  Plan  No.  4  of 
197t 

Pursuant  to  Section  106  of  the  Presi- 
dent's Reorganization  Plan  No.  4  of 
1978,  the  Department  of  the  Treasury 
Is  required  to  notify  the  Department 
of  Labor  of  certain  actions  which  it 
proposes  to  take  under  certain  provi- 
sions of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act). 


[4510-23-M] 

DEPARTMENT  OF  LABOR 

OfflM  of  th«  Socrotory 

APPLICATION  POI  WOftKBI  ADJUSTMENT 
ASSISTANa 

lfiv9$tiQ4rti9iiA  H^QorainQ  C#ftiTi<4ition  of 
Eligibility 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  and  are  identified  in  the  Appen- 
dix to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the 
Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  Labor 
Affairs,  has  Instituted  Investigations 
pursuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  each  of  the  investi- 
gations is  to  determine  whether  abso- 
lute or  relative  increases  of  Imports  of 
articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  Importantly 

Afpkrsix 
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to  an  absolute  decline  in  sales  or  pro- 
duction, or  both,  of  such  firm  or  subdi- 
vision and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligi- 
ble to  apply  for  adjustment  assistance 
under  Title  II,  Chapter  2.  of  the  Act  in 
accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90.  The  investi- 
gations will  further  relate,  as  appro- 
priate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioners or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  Investigations  may  re- 
quest a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the  Di- 
rector, Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  March  30. 1979. 

Interested  persons  are  invited  to 
submit  written  comments  regarding 
the  subject  matter  of  the  Investiga- 
tions to  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  30. 
1979. 

The  petitions  filed  In  this  case  are 
available  for  Inspection  at  the  Office 
of  the  Director.  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  U.S.  Depart- 
ment of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  D.C.  20210. 

Signed  at  Washington.  D.C.  this  8th 
day  of  March  1979. 

Harold  A.  Bratt, 
Acting  Director,  Office  of 
Trade  Adjustment  Assistance. 


PetlUoner  Dnlon/workets  or 
former  workert  of — 


liOcmtton 


DMe 
received 


Dote  or 

peUUon 


PetlUon 
No. 


Article*  produced 


The  Arrow  Company.  Dlv.  of  Cluett  Virginia.  Minn . 

Peabody  Sc  Co.,  Inc.  (ACTWU). 

The  Arrow  Company.  Dlv.  of  Cluett  Eveleth.  Minn... 

Peatwdy  &  Co..  Inc.  (ACTWU). 

Daily's  Orldnala,  Inc.  (workers) Miami.  FUu. 


Oeneaeo.     Inc..     Carmi     Alnsbrooks  Carml.  □].„ 

Plant  (wtwkers). 
International  Platex.  Inc.  (woriiers) .._  Lafayette.  Ala... 
Mltey  Miss.  Inc.  (ILOWU) New  York,  N.Y. 


SUand  Textile  Company  (workers) Morsanton.  N.C  „ 

Slayton  Manufacturlnc  (worlura) Slayton.  Minn 

Worcester  Knittlnc  Company  (work-  Worcester.  Mass.. 
ers). 


l/6/7» 

«/»/t» 

J/5/7» 

1/1/7* 

I/6/79 
S/S7/79 


1/6/79 
«/2/7» 
8/6/79 


2/17/79 

a/17/79 

J/37/79 

2/20/79 

2/28/79 
2/22/79 


1/2S/79 
a/M/79 
S/22/79 


TA-W-4,903  Cuttins,  ctichlnc  and  r»'*^r'T't  of  men's  dres 

shirts. 
TA-W-4.904  Cutting.  «*»/'Htr,j  uid  r^^^t*"t  of  men's  dress 

shirts. 
TA-W-4.909  Women's    pant    suit*,    dre— es.    blouses    and 


TA-W-4.907 
TA-W-4.908 


TA-W-4.906  Men's  screen  print  "T"  shirts,  thermal  under- 
wear and  men's  boxer  shorts. 

lAdles'  foundations  garment*. 

Show  room  plus  sample  "»**^*»f  of  children's 
clothes  (skirts,  slacks,  shorts,  blouses,  vests 
and  Jumpers). 

Buster  Brown  Children's  dothea. 

Sewing  of  sleepwear  for  giiis. 

Children's  polo  shirts  also  for  boy's. 


TA-W-4.909 
TA-W-4.910 
TA-W-4,911 


[FR  Doc.  79-8078  FUed  3-19-79:  8:45  am] 
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[4510-23-M] 

AffUCATION  KM  WOtKfR  AOJUSTMCNT 
ASSISTANCE 

InvMHgofioM*  tim^ar^inq  C«rtlftcatlofi«  of 
HiflibUity 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  and  are  identified  in  the  Appen- 
dix to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the 
Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  Labor 
Affairs,  has  instituted  investigations 
pursuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12.  The  purpose  of 
each  of  the  investigations  is  to  deter- 
mine whether  absolute  or  relative  In- 
creases of  imports  of  articles  like  or  di- 


NOTtCES 

rectly  competitive  with  articles  pro- 
duced by  the  workers'  firm  or  an  ap- 
propriate subdivision  thereof  have 
contributed  importantly  to  an  abso- 
lute decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant 
number  proportion  of  the  workers  of 
such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligi- 
ble to  apply  for  adjustment  assistance 
under  Title  II,  Chapter  2,  of  the  Act  In 
accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90.  The  Investi- 
gations will  further  relate,  as  appro- 
priate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Appkndix  ' 


Pursuant  to  29  CFR  90.13,  the  peti- 
tioners or  any  other  persona  showing  a 
sutMtantial  interest  in  the  subject 
matter  of  the  investigations  may  re- 
quest a  public  hearing,  provided  such 
request  is  filed  In  writing  with  the  Di- 
rector, Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  March  30,  1979. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office 
of  the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  U.S.  Depart- 
ment of  Labor.  200  Constitution 
Avenue  NW..  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  7th 
day  of  March  1979. 

Harold  A.  Bratt. 
Acting  Director,  Office  of 
Trade  Adjustment  Assistance. 


Petitioner.  Union/workers  or 
former  workers  of— 


liOcmtlon 


D»t« 
received 


Dftteof 
petition 


Petition 
No. 


Article*  produeed 


Amerioui  Latex  Corp.  (USWA)..- SuUivmn.  Ind . 


Boot  Ster  Manufacturing  Co..  Inc. 
(workers). 

Jo  Ann  Coal  Co..  Inc.  02  Mine 
(U.M.W.A.). 

Jo-Oal  Shoe  (company) „. 

Majestic  Silver  Company  (company)... 

Melttta.  Inc.  (Amalgamated  Pood  Pro- 
cessors). 

Opellka  Manufacturing  Corp.  (work- 
ers). 

S  &  S  Garments  (workers) 

Wear  Rough  Manufacturing  Corpora- 
tion (company). 


ClarltsvlUe.  Term 

Raleigh  County.  W.  Va„ 

Lawrence.  Mass „....„ 

New  Haven.  Conn ._ 

Cherry  Hill  N.J 


OpeUka.  Ala.. 


Brookl>-n.  N.Y 

Bloomingdale.  N.J 


l/a/Tt 

J/l/7» 

2/23/79 

J/l/T» 

»/l/TO 

3/aS/79 

2/36/79 

2/27/79 
J/2/79 


2/15/79  TA-W-4.894  Latex  rubber,  pharmaceutical  producU.  medi- 
cal aids  used  for  kidney  functions  and  blood 
pre«ure  equipment. 

3/20/79         TA-W-4.895  Ladies' casual  shoes. 

2/16/79        TA-W-4.896  Mining  of  ooal. 

2/20/79        TA-W-4.S97  Infants,  childrens  and  misses  novelty  shoes. 
a/33/79         TA-W-4.896  Importation  of  flatware. 

1/30/79        TA-W-4.899  Coffee  makers,  coffee  filters  and  ground  roast 
coffee. 
Weave  raw  cotton  Into  material  that  is  later 
used  for  cotton  towels. 
TA-W-4.901   Leather  and  suede  coats  for  ladles. 
TA-W-4.902  Children's  play  clothes  and  sorkers  clothing 
(painters,  machinists,  plumbers). 


3/32/79    TA-W-4.900 


3/21/79 
3/38/79 


(FR  Doc.  79-8079  PUed  3-19-79;  8:45  ami 


(4510-28-M] 

Office  of  Mm  SocTOtory 

[TA-W-4566) 

COOPCR  WISS.  mC,  OFFICE,  ADMINISTRATIVE 
WOtKRS 

Cortification  R«gard!ng  Engibility  T«  Apply  fee 
Werlcor  Adi«i*tmanf  AssJstanco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974,  the  Depart- 
ment of  Labor  herein  presents  the  re- 
sults of  TA-W-4566:  Investigation  re- 
garding certification  of  eligibility  to 
apply  for  worker  adjustment  assist- 
ance as  prescribed  in  Section  222  of 
the  Act. 


The  investigation  was  initiated  on 
January  2,  1979  in  response  to  a 
worker  petition  received  on  December 
27.  1978  which  was  filed  on  t>ehalf  of 
workers  and  former  workers  providing 
office/admlnlstratlve  services  at  the 
Newark,  New  Jersey  plant  of  Cooper- 
Wiss,  Incorporated. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Registzr  on  Jan- 
uary 9,  1979  (44  FR  2033).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Cooper-Wiss,  Incorporated 
and  Department  files. 


In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  The  Department's  inves- 
tigation revealed  that  all  of  the  re- 
quirements have  been  met. 

Office,  administrative  workers  at  the 
Newark  plant  perform  services  neces- 
sary to  support  the  production  of 
pocket  knives  at  the  Maplewood,  New 
Jersey  plant  of  Cooper-Wiss,  Incorpo- 
rated. Production  employees  at  the 
Maplewood,  New  Jersey  plant  were 
certified  eligible  to  apply  for  adjust- 
ment assistance  on  (October  20.  1978 
with  an  impact  date  set  on  December 


10.   1977.   See  Department   Notice  of 
Determination  for  TA-W-3294. 

Office,  administrative  workers  at  the 
Newark  plant  have  suffered  employ- 
ment declines  during  1978  compared 
to  1977  due  to  curtailment  of  pocket 
knives  production  at  the  Maplewood. 
New  Jersey  plant  of  Cooper-Wiss. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  increased  imports  of  articles  like 
or  directly  competitive  with  pocket 
knives  produced  at  the  Maplewood. 
New  Jersey  plant  of  Cooper-Wiss.  In- 
corporated contributed  importantly  to 
the  total  or  partial  separation  of 
office,  administrative  workers  at  the 
Newark.  New  Jersey  plant  of  Cooper- 
Wiss,  Incorporated.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

"All  office,  administrative  workers  at  the 
Newark.  Nfw  Jersey  plant  of  C(X)per-Wiss, 
IncorporaKHl  engaged  in  employment  relat- 
ed to  the  production  of  pocket  knives  at  the 
Maplewood.  New  Jersey  facility  who  became 
totally  or  partially  separated  from  employ- 
ment on  or  after  December  22.  1977  are  eli- 
gible to  apply  for  adjustment  assistance 
under  Title  II.  Chapter  2  of  the  Trade  Act 
of  1974.' 

Signed  at  Washington.  DC.  this 
12th  day  of  March  1979. 

James  F.  Taylor. 
Director,  Office  of  Management 
Administration  and  Planning. 

IFR  Doc  79  8224  Piled  3-19-79:  8:45  ami 
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ITA-W  4058.  40591 
DAY'S  NK. 

Afriiwutivo  Dofofwiination  Rogofding 
Application  for  Rocontidorotion 

On  January  22.  1979,  the  United 
Garment  Workers  of  America,  AFL- 
CIO  requested  administrative  recon- 
sideration of  the  Department  of 
Labor's  Negative  Determination  Re- 
garding Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  former  workers  of  Day's,  Inc., 
Bremerton,  and  Tacoma,  Washington. 
This  determination  was  published  in 
the  Federal  Register  on  January  12. 
1979,  (44  FR  2729). 

The  petitioning  union  raises  one 
basic  issue  in  the  application:  namely, 
that  the  Department  of  Labor  should 
have  conducted  a  more  comprehensive 
survey  of  Days  customers.  The  union 
alleges  that  had  this  t>een  done  work- 
ers at  Day's,  Inc.,  Tacoma  and  Bremer- 
ton, Washington,  would  have  met  the 
test  that  increased  imports  contribut- 
ed importantly  to  worker  separations 
and  sales  or  production  declines. 


NOTICES 

COKCLUSION 

After  review  of  the  application.  I 
conclude  that  this  claim  of  the  peti- 
tioning union  is  of  sufficient  weight  to 
Justify  reconsideration  of  the  Depart- 
ment of  Labor's  prior  decision.  The  ap- 
plication is,  therefore  granted. 

Signed  at  Washington.  D.C.  this 
12th  day  of  March  1979. 

Harrt  J.  Oilman. 
Supervisory  International 

Economist,   Office  of  Foreign 
Economic  Research. 
[FR  Doc.  7»-«225  FUed  3-19-79:  8:45  am] 
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OOnn  KMTTWIGMIUS 

N»9Btlvo  Dolomtinotioii  Rogording  Eligibility 
To  Apply  for  Wo*kor  Adjwsliwont  Assistonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4467:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
December  6.  1978  in  response  to  a 
worker  petition  received  on  December 
1,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
polyester  knit  fabrics  and  ladies'  suits 
at  Denley  Knitting  Mills.  Brooklyn, 
New  York.  The  investigation  revealed 
that  the  plant  primarily  produced 
ladies'  suits. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Rbgister  on  De- 
cember 19.  1978  (43  FR  59165).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Denley  Knitting  Mills,  the 
National  Cotton  Council  of  America, 
the  UJ3.  Department  of  Commerce, 
the  U.S.  International  Trade  Commis- 
sion, industry  analysts  and  Depart- 
ment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  increases  of  Imports  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Evidence  developed  in  the  course  of 
the  investigation  indicated  that  im- 
ports of  articles  like  or  directly  com- 
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petltive  with  ladies'  suits  produced  at 
Denley  Knitting  Mills  did  not  increase 
from  1976  to  1977.  Denley  Knitting 
Mills  began  closing  out  its  operations 
In  the  fourth  quarter  of  1977  and  dis- 
continued all  production  and  sales  by 
March  1978.  The  company  shut  -down 
In  May  1978. 

Imports  of  women's,  misses'  and 
children's  suits  decreased  from  408,000 
dozen  in  1976  to  384.000  dozen  in  1977. 
The  ratio  of  imports  of  domestic  pro- 
duction of  women's,  misses'  and  chil- 
dren's suits  decreased  from  11.4%  in 
1976  to  10.5%  in  1977. 

CONCLUnOIl 

After  careful  review,  1  determine 
that  all  workers  of  Denley  Knitting 
Mills,  Brooklyn,  New  York  are  denied 
eligibility  to  apply  for  adjustment  as- 
sistance imder  Title  II,  Chapter  2  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this 
12th  day  of  March  1979. 

Harby  J.  Oilman. 
Supervisory  International 

Economist,   Office  of  Foreign 
Economic  Research. 
(FR  Doc.  79-8226  FUed  3-19-79;  8:45  am) 
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[TA-W-4501] 
DOLANSTKiOa 

wofTmcvfion  Hogofooig  ciigiviiny  lo  Mppiy  jww 
Workor  Ad}iMtoMMt  AiihtiM 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presoits  the  results  of 
TA-W-4501:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  2?2  of  the  Act. 

The  investigation  was  initiated  on 
December  12,  1978  in  response  to  a 
worker  petition  received  on  December 
7,  1978  which  was  filed  on  behalf  of 
workers  and  former  WOTkers  producing 
cold  rolled  and  gsdvanized  steel  at  the 
Dolan  Steel  Company,  Incorporated, 
Bridgeport.  Connecticut. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 19.  1978  (43  FR  59180-81).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  l>ased  upon 
information  obtained  principally  from 
officials  of  the  Dolan  Steel  Company. 
Incorporated,  its  customers,  the 
American  Iron  and  Steel  Institute,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
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requiremenU  of  Section  222  of  the  Act 
must  be  met  The  Department's  inves- 
tigation revealed  that  all  of  the  re- 
quirements have  been  met. 

XJS.  imports  of  galvanized  sheet 
steel,  which  Includes  hot  dip  gah-a- 
nized  sheet  and  strip  steel,  increased 
both  absolutely  and  relative  to  domes- 
tic production  in  1977  compared  to 
1978  and  in  1978  compared  to  1977. 

The  Department  conducted  a  survey 
of  major  customers  who  purchased 
hot  dip  galvanized  sheet  and  strip 
steel  produced  by  the  Dolan  Steel 
Company.  Incorporated.  The  survey 
revealed  that  customers  representing  a 
significant  portion  of  sales  decreased 
purchases  from  the  subject  firm  while 
increasing  imports  in  the  last  quarter 
of  1978  compared  to  the  same  period 
in  1977.  The  Dolan  Steel  Company.  In- 
corporated shut  down  in  December, 
1978. 

CONCLlTSIOl* 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  the 
cold  rolled  and  galvanized  steel  pro- 
duced at  the  Dolan  Steel  Company. 
Incorporated.  Bridgeport.  Connecticut 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
that  firm.  In  accordance  with  the  pro- 
visions of  the  Act.  I  make  the  follow- 
ing certification: 

"All  workers  of  the  Dolan  Steel  Company. 
Incorporated.  Bridgeport.  Connecticut,  en- 
gaged in  employment  related  to  the  produc- 
tion of  hoi-dipped  galvanized  steel  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  15.  1978. 
are  eligible  to  apply  for  adjustment  assist- 
ance under  Title  II.  Chapter  2  of  the  Trade 
Act  of  1974." 

Signed  at  Washington.  D.C..  this 
12th  day  of  March  1979. 

Harbt  J.  Oilman, 
Supervisory  International 

Economist,    Office  of  Foreign 
Economic  Research. 
f  PR  E)oc.  79-8227  Piled  3- 19-79:  8:45  ami 
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(TA-W-47101 
OAJ.  COtP. 

Msgalty  D«««ow{wof<ow  Icfardbtg  Eli«ibiltty 
T«  Apply  for  W»Hi«f  Adiustmonl  Astistonca 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4710:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January    16,    1979,   in   response   to   a 


NOTICES 

worker  petition  received  on  January 
11,  1979.  which  was  fUed  on  behalf  of 
workers  and  former  workers  producing 
asbestos  siding  shingles  at  the  South 
Bound  Brook.  New  Jersey  plant  of 
G.A.P.  Corporation.  The  investigation 
revealed  that  the  plant  also  produces 
asphalt  roofing. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  RsoiarER  on  Jan- 
uary 26.  1979  (44  FR  5534).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  O.A.F.  Corporation,  its  cus- 
tomers, the  U.S.  Department  of  Com- 
merce, the  U.S.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  With  respect  to  workers 
producing  asbestos  siding  without 
regard  to  whether  any  of  the  other 
criteria  have  been  met,  the  following 
criterion  has  not  been  met: 

That  increases  of  imporU  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropritate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Industry  sources  indicated  that 
there  have  been  no  Imports  of  asbestos 
siding  during  the  past  five  years.  In- 
dustry sources  also  Indicate  that  Im- 
ports of  \1nyl  and  aliuninima  sidings, 
which  are  competitive  with  asbestos 
siding,  have  been  negligible. 

Results  of  a  Department  of  Labor 
survey  confirmed  industry  findings  on 
imports.  Customers  accounting  for  a 
sliTiificant  proportion  of  1977  sales  by 
the  South  Bound  Brook  plant  indicat- 
ed no  purchases  of  imported  asl>estos, 
aluminum  or  vinyl  siding  in  the  1976- 
1978  period. 

Petitioners  allege  that  the  produc- 
tion machinery  from  the  South  Bound 
Brook  plant  was  shipped  to  Germany. 
However,  the  Investigation  revealed 
that  the  German  company  to  which 
the  machinery  was  sold  will  produce 
for  the  German  market  and  will  not 
export  to  the  U.S. 

With  respect  to  workers  producing 
asphalt  roofing,  without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute- 
ly. 

Sales  and  production  of  asphalt 
roofing  at  the  South  Boimd  Brook. 
New  Jersey  plant  increased  In  both 
quantity  and  value  In  1978  compared 
with  1977. 


Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  South  Bound 
Brook,  New  Jersey  plant  of  G.A.F. 
Corporation  are  denied  eligibility  to 
apply  for  adjustment  assistance  imder 
Title  II,  Chapter  2  of  the  Trade  Act  of 
1974. 

Signed  at  Washington.  D.C.  this 
12th  day  of  March  1979. 

James  F.  Tatlor. 
Director,  Office  of  Management, 
Administration  and  Planning. 
[FR  E>oc.  79-8228  Piled  3-19-79;  8:45  am] 
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[TA-W  48471 

G.C  FASHIONS 

TTminotloii  •!  Ii>v«tlfwti»n 

Pursuant  to  Section  221  of  the 
Trade  Act  of  1974.  an  investigation 
was  initiated  on  February  26,  1979  re- 
sponse to  a  worker  petition  received 
on  February  16.  1979  which  was  filed 
on  behalf  of  workers  and  former  work- 
ers producing  ladies'  coats  at  G.C. 
Fashions,  Glen  Cove,  New  York. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on 
March  9,  1979  (44  FR  13093).  No 
public  hearing  was  requested  and  none 
was  held. 

On  January  9,  1979,  a  petition  was 
filed  on  behalf  of  the  same  group  of 
workers  (TA-W-4736). 

Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 30.  1979  (44  FR  5952).  No  public 
hearing  was  requested  and  none  was 
held. 

Since  the  Identical  group  of  workers 
is  the  subject  of  the  ongoing  Investiga- 
tion TA-W-4736,  a  new  Investigation 
would  serve  no  purpose.  Consequently, 
the  Investigation  has  been  terminated. 

Signed  at  Washington.  D.C.  this 
13th  day  of  March  1979. 

Marvin  M.  Pooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 
(FR  Doc  79-8229  Piled  3-19-79:  8:45  am] 
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(TA-W-46471 
MaCR  DKESS 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4647:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 


The  Investigation  was  Initiated  on 
January  10,  1979  in  response  to  a 
worker  petition  received  on  January  3, 
1979  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
ladles'  sportswear,  suits  and  dresses  at 
Mercer  Dress,  Burgin,  Kentucky,  a 
plant  of  the  Butte  Knitting  Mills  Divi- 
sion of  Jonathan  Logan.  Incorporated. 
The  investigation  revealed  that 
Mercer  Dress  produces  ladies'  dresses 
and  ladles'  suits,  which  consist  of  a 
Jacket  and  skiri  and  may  include 
pants,  a  blouse  and  a  vest. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on 
January  19,  1979  (44  FR  4039-4040). 
No  public  hearing  was  requested  and 
none  was  held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  Butte  Knitting  Mills,  its 
customers,  the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eli^billty 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  Imports  of  women's,  misses'  and 
children's  suits  (including  pant  suits 
and  jumpsuits)  increased  absolutely  in 
the  first  three  quarters  of  1978  com- 
pared to  the  same  period  of  1977. 

U.S.  imports  of  women's,  misses'  and 
children's  dresses  increased  absolutely 
and  relative  to  domestic  production 
from  1975  to  1976.  Imports  decreased 
absolutely  and  relative  to  domestic 
production  from  1976  to  1977  and  then 
increased  absolutely  in  1978. 

U.8.  imports  of  women's,  misses'  and 
children's  blouses  and  shirts  increased 
absolutely  In  each  year  from  1975 
through  1978. 

A  departmental  survey  of  customers 
of  Butte  Knitting  Mills  revealed  that 
several  customers  Increased  their  pur- 
chases of  Imported  ladies'  suits  and 
dresses  and  decreased  purchases  from 
Butte  Knitting  Mills  in  1977  as  com- 
pared to  1976  and  in  1978  as  compared 
to  1977. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  ladies' 
suits  and  dresses  produced  at  the 
Mercer  Dress,  Burgin,  Kentucky  plant 
of  Butte  Knitting  Mills  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  that  plant.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  certification: 

All  workers  of  the  Mercer  Dress.  Burgin, 
Kentucky  plant  of  the  Butte  Knitting  Mills 


nonces 

Division  of  Jonathan  LiOgan.  Incorporated 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  29. 
1977  are  eligible  to  apply  for  adjustment  as- 
sistance under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  D.C,  this  9th 
day  of  March  1979. 

Jamis  F.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 
[PR  Doc.  79-8230  FUed  3-19-79:  8:45  am) 


[4510-2S-M] 


rTA-W-4«151 
«HU  COAL  CO..  MC 


agMHty  to  Apply  for 
W«Hw«  AdJMilisiit  AstUtonc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4615:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed In  Section  222  of  the  Act. 

The  Investigation  was  initiated  on 
January  8.  1979  in  respor.se  to  a 
worker  petition  received  on  January  2, 
1979  which  was  fUed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
mining  metallurgical  coal  at  the  Mill 
Coal  Company,  Incorporated.  Leivasy. 
West  Virginia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19,  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  MUl  Coal  Company,  Incor- 
porated, its  customers,  the  U.S.  IDe- 
partment  of  Commerce,  the  U.S.  Inter- 
national Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  metallurgical  coal 
are  negligible.  However,  in  accordance 
with  Section  222  of  the  Trade  Act  of 
1974  and  29  CFR  90.2,  a  domestic  arti- 
cle may  be  "directly  competitive"  with 
an  imported  article  at  a  later  stage  of 
processing.  Coke  is  metallurgical  coal- 
at  a  later  stage  of  processing.  There- 
fore, imports  of  coke  as  well  as  im- 
ports of  metallurgical  coal  should  be 
considered  in  determining  import 
injury  to  workers  producing  metallur- 
gical coal. 

U.S.  Imports  of  coke  increased  from 
1,311  thousands  of  tons  in  1976  to 
1,829  thousands  of  tons  in  1977  and  in- 
creased from  1,057  thousands  of  tons 
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in  the  first  nine  months  of  1977  to 
4,123  thousands  of  tons  in  the  first 
nine  months  of  1978. 

The  ratio  of  imports  to  domestic 
production  for  coke  Increased  from  2.2 
percent  in  1976  to  3.4  x>ercent  in  1977 
and  increased  from  2.6  percent  in  the 
first  nine  months  of  1977  to  11.5  per- 
cent for  the  first  nine  months  of  1978. 

Mill  Coal  Company,  Incorporated 
mines  coal  on  a  contractual  basis  and 
sells  the  coal  to  a  single  Arm.  The  De- 
partment of  Labor  conducted  a  siu\rey 
of  the  major  customers  purchasing 
metallurgical  coal  from  that  firm.  Sev- 
eral of  these  customers  reduced  pur- 
chases from  that  firm  and  increased 
imports  of  metallurgical  coal  and /or 
coke  from  1977  to  1978. 

CoNCLUSioir 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  metal- 
lurgical coal  produced  at  the  Mill  Coal 
Company,  Incorporated,  Leivasy.  West 
Virginia  contributed  importantly  to 
the  decline  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  that  firm.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

All  workers  of  the  MUl  Coal  Company.  In- 
corporated, Leivasy,  West  Vlrstnia  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  1.  1978 
are  eligible  to  apirty  for  adjustment  assist- 
ance under  Title  II,  Chapter  2  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th 
day  of  March  1979. 

James  F.  Tatlor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

[PR  Doc.  79-8231  Filed  3-19-79;  8:45  am] 
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Appikotion 


♦or  tstsiiildsiwlioi 


On  February  15,  1979,  one  of  the  pe- 
titioners requested  administrative  re- 
consideration of  the  Department  of 
Labor's  negative  determination  regard- 
ing eligibility  to  apply  for  worker  ad- 
justment assistance  in  the  case  of 
former  workers  of  Niffty  Creations, 
Inc.,  Lindenhurst.  New  York.  The  de- 
termination was  published  in  the  Fed- 
eral Register  on  January  26.  1979.  (44 
PR  5537). 

Pursuant  to  29  CFR  90.18(c),  recon- 
sideration may  be  granted  imder  the 
following  circtm:istances: 

(1)  If  it  appears,  on  the  iMsls  of  facts 
not  previously  Cionsidered,  that  the  de- 
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lerminatioD  complained  of  was  errone- 
ous. 

t2)  If  it  appears  that  the  determina- 
tion complained  of  was  based  on  a  mis- 
take in  the  determination  of  facts  pre- 
viously considered;  or 

(3)  If.  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or 
of  the  law  justifies  reconsideration  of 
the  decision. 

In  her  letter,  the  petitioner  claimed 
that  job  loss  at  Niffty  Creations.  Inc.. 
was  not  due  to  the  loss  of  company 
management  but  rather  due  to  import 
competition.  The  petitioner  claimed 
that  many  of  the  employer  s  suppliers 
went  out  of  business  because  of  for- 
eign imports.  The  petitioner  also 
maintained  that  some  of  the  workers 
were  able  to  obtain  adjustment  assist- 
ance (presumably  through  an  associ- 
ation with  some  other  firm)  and  that 
all  workers  should  have  been  treated 
equally. 

A  review  of  the  case  file  Indicates 
that  the  principal  reason  for  the  De- 
partment's negative  determinatidn  was 
that  the  owner's  Illness  was  the  domi- 
nant cause  of  the  plant  shutdown.  The 
owner  and  manager  of  Niffty  fell  ill  in 
the  fall  of  1977  and  closed  his  plant  in 
October.  He  died  in  January.  1978. 
The  firm  was  sold  in  January.  1978.  to 
another  apparel  manufacturer  with 
most  of  the  former  workers  being 
reemployed  by  the  new  owner. 

A  review  of  employment  records  for 
Niffty  indicates  that  in  each  of  the 
first  three  quarters  of  1977  employ- 
ment exceeded  levels  for  the  same 
quarter  in  1976.  Indeed,  employment 
did  not  decline  at  Niffty  until  the  last 
quarter  of  1977.  the  period  when  the 
problem  of  the  owner's  illness  oc- 
curred. The  legislative  history  of  the 
Trade  Act  of  1974  specifies  that  in 
cases  where  a  cause  was  so  dominant 
that  separations  and  declines  in  sales 
or  production  would  have  been  essen- 
tially the  same,  irrespective  of  the  in- 
fluence of  increased  imports  that  the 
Secretary  could  properly  find  that  im- 
ports had  not  "contributed  important- 
ly" to  worker  separations  within  the 
meaning  of  the  Act.  According  to  the 
legislative  history,  denial  would  be  ap- 
propriate even  In  cases  where  imports 
were  at  such  a  level  where  under  ordi- 
nary circumstances  they  would  have 
been  an  important  factor  in  causing 
total  or  partial  worker  separations 
( Report  of  the  Committee  on  Finance 
of  the  United  States  Senate.  93rd  Con- 
gress. 2nd  Session.  Report  93-1298.  No- 
vember 26.  1974.  p.  133).  It  is  the  E>e- 
partment's  position  that  the  owner's 
illness  and  death  was  a  dominant 
cause  in  the  separation  of  workers 
from  employment  at  Niffty  Creations. 

ColfCLDSIOIf 

After  reveiw  of  thte  application  and 
the  investigative  file.  I  conclude  that 


NOTKZS 

there  has  been  no  error  or  misinter- 
pretation of  fact  or  misinterpretation 
of  the  law  which  would  justify  recon- 
sideration of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  denied. 

Signed    at    Washington.    D.C..    this 
12th  day  of  March  1979. 

HARRT  J.  GlLMAN. 

Suprnnsory  International 

Economist.   Office  of  Foreign 
Economic  Research. 
(FR  Doc.  79  8232  PUed  3-19-79;  »45  am) 


(4510-28-M] 

(TA  W  4625.  4626.  4628.  4630.  4631.  46321 
lOTAl  COAl  CO. 

Certification*  Ragordims  Eligibility  To  Apply 
for  Worliar  Adjmtwwt  As»ist«ftc« 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4625-26.  4628.  4630-32:  investi 
gations  regarding  certification  of  eligi- 
bility to  apply  for  worker  adjustment 
assistance  as  prescribed  In  Section  222 
of  the  Act. 

The  investigations  were  initiated  on 
January  8.  1979  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  fUed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
mining  metallurgical  coal  at  the  #5 
Mine.  Payette  SUtion.  West  Virginia 
(TA-W-4625).  the  #8  Mine.  Prince. 
West  Virginia  (TA-W-4626).  and  the 
#7  Mine.  Prince.  West  Virginia  (TA- 
W-4628).  the  #10  liflne.  Layland.  West 
Virginia  (TA-W-4630).  the  #3  Mine. 
Layland.  West  Virginia  (TA-W-4631). 
and  the  #6  Mine.  Layland.  West  Vir- 
ginia, (TA-W-4632).  of  Royal  Coal 
Company.  Beckley.  West  Virginia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Pkdbbal  Rkistsb  on  Jan- 
uary 19.  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Royal  Coal  Company,  its 
customers,  the  U.S.  Department  of 
Commerce,  the  U^S.  Intenuitional 
Trade  Commission.  Indtistry  anal>'sts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance e^h  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

UJS.  imports  of  metallurgical  coals 
are  negligible.  However,  in  accordance 
with  Section  222  of  the  Trade  Act  of 
1974  and  29  CFR  90.2.  a  domestic  arti- 
cle may  be  "directly  competitive"  with 
an  imported  article  at  a  later  stage  of 


processing.  Coke  is  metallurgical  coal 
at  a  later  stage  of  processing.  There- 
fore, imports  of  coke  as  well  as  Im- 
ports of  metallurgical  coal  should  be 
considered  In  determining  import 
injury  to  workers  producing  metallur- 
gical coal. 

U.S.  imports  of  coke  increased  from 
1.311  thousand  tons  In  1976  to  1.839 
thousand  tons  In  1977.  U.S.  Imports  In- 
crea.sed  to  4.123  thousand  tons  in  the 
first  three  quarters  of  1978  compared 
to  1,057  thousand  tons  in  the  same 
period  of  1977. 

Relative  to  domestic  production,  im- 
ports of  coke  increased  from  2.2  per- 
cent in  1976  to  3.4  percent  in  1977.  and 
Increased  to  11.5  percent  In  the  first 
three  quarters  of  1978  compared  to  2.8 
percent  in  the  same  period  of  1977. 

A  department  survey  established 
that  one  major  customer  had  sharply 
reduced  its  purchases  from  Royal  Coal 
Company  in  1978  as  a  result  of  a  de- 
cline in  Its  own  sales  of  metallurgical 
coal  to  two  large  U.S.  steel  producers. 
This  customer  accounted  for  the  pre- 
ponderance of  the  decline  in  Royal 
Coal  Company's  sales  from  1977  to 
1978.  Further  Investigation  revealed 
that  these  steel  producers  had  In- 
creased Imports  of  CQke  In  1978  com- 
pared to  1977. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  Investigation.  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  metal- 
lurgical coal  produced  at  the  #5  Mine, 
the  #8  Mine,  the  #7  Mine,  the  #10 
Mine,  the  #3  Mine,  and  the  #6  Mine  of 
the  Royal  Coal  Company  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  those  facili- 
ties. In  accordance  with  the  provisions 
of  the  Act.  I  make  the  following  certl- 
ficatiops: 

All  workers  at  the  #S  Mine  of  Royal  Coal 
Company.  Fayette  Station.  West  Virginia 
<TA-W-4625)  who  became  totally  or  partial- 
ly separated  from  employment  on  or  after 
October  1.  1978  are  eligible  to  apply  for  ad- 
justment assistance  under  Title  II.  Chapter 
2  of  the  Trade  Act  of  1974:  and 

All  workers  at  the  #8  Mine.  Prince.  West 
Virginia  (TA-W-4626).  the  #7  Mine.  Prince. 
West  Virginia  (TA-W-4628).  the  #10  Mine. 
Layland.  West  Virginia  (TA-W-4630).  the 
#3  Mine.  Layland.  West  VirginU  (TA-W- 
4631).  and  the  #6  Mine.  Layland.  West  Vir- 
ginia (TA-W-4632)  of  Royal  Coal  Company 
who  t>ecame  totally  or  partially  separated 
from  employment  on  or  after  March  27. 
1978  are  eligible  to  apply  for  adjustment  as- 
sistance under  Title  II.  Chapter  2  of  the 
Trade  Act  of  1974. 


Signed  at  Washington.  DC.  this  9th 
day  of  March  1979. 

James  P.  Taylor. 
Director.  Office  of  Management 
Administration,  and  Planning. 
(FR  Dec  79-8233  Piled  3-19-79;  8:45  ami 
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(TA  W^660.  46S1.  4652.  4653.  46541 

SlAt  FOKK  COAL  CO. 

N«9ativ«  Dstsnwiwfloin  Ksgordiwg  EligibiKty 
T*  Apply  for  WoHiar  Ad^uttmmnt  Atcittenc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4650.  4651.  4652.  4653.  4654:  in- 
vestigations regarding  certification  of 
eligibility  to  apply  for  worker  adjust- 
ment as.sistance  as  prescribed  in  Sec- 
tion 222  of  the  Act. 

The  investigation  was  initiated  on 
January  10.  1979  In  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  filed  by  the  United 
Mine  Workers  of  America.  District  29. 
on  behalf  of  workers  and  former  work- 
ers producing  metallurgical  coal  at  the 
Slab  Pork  mine  #8  (TA-W-4651),  Mine 
#10  (TA-W-4650),  Preparation  Plant 
01  (TA-W-4652),  Preparation  Plant  #2 
(TA-W-4653),  all  of  Raleigh  County. 
West  Virginia,  and  the  Gaston  Mine 
(TA  W-4654)  of  Wyoming  County, 
West  Virginia,  all  facilities  of  Slab 
Pork  Coal  Company.  Slab  Fork.  West 
Virginia.  The  Investigation  revealed 
that  a  sixth  facility  existed  at  the 
Gaston  mine  site.  That  facility  is 
called  Preparation  Plant  #3. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Fkdsral  Rbgister  on  Jan- 
uary 19.  1979  (44  FR  4039-40).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Slab  Fork  Coal  Company, 
its  customers,  the  U.S.  Department  of 
Commerce,  the  U.S.  Department  of 
the  Interior,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  increases  of  Imports  of  articles  like 
or  directly  competitive  with  articles  pro- 
duced by  the  firm  or  appropriate  subdi\i- 
.sion  have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

The  major  customer  which  de- 
creased    purchases    of    metallurgical 


NOTICES 

coal  from  Slab  Pork  Coal  Company  In 
1978  did  not  purchase  any  Imported 
coal  or  coke.  All  other  major  custom- 
ers increased  purchases  of  metallurgi- 
cal coal  from  Slab  Fork  Coal  Company 
in  1978. 

Sales  and  production  of  metallurgi- 
cal coal  at  Slab  Pork  Coal  Company 
increased  in  both  quantity  and  value 
during  the  strike- free  period.  April  to 
November.  1978.  compared  with  the 
same  period  of  1977. 

CONCXUSIOM 

After  careful  review,  I  determine 
that  all  workers  of  Slab  Fork  Coal 
Company.  Raleigh  and  Wyoming 
Counties,  West  Virginia  are  denied  eli- 
gibiity  to  apply  for  adjustment  assist- 
ance under  Title  II.  Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

Jabi£s  p.  Taylor. 
Director,  Office  of  Management, 
Administration  and  Planning. 
IFR  Doc.  79-8234  PUed  3-19-79;  8:45  am] 
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[TA-W-4634] 

UNITED  K>CAHONTAS  COAL  CO. 

N*9o«iv*  DstsnwIiMitioii  >sgwr<lwg  tWalfclHty 
To  Apply  for  Worfcor  A<|uit»swt  Atsittanco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4634;  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  8.  1979  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  fUed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
cleaning  metallurgical  coal  at  the 
Algoma  Preparation  Plant  of  United 
Pocahontas  Coal  Company.  Algoma, 
West  Virginia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19.  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  United  Pocahontas  Coal 
Company,  its  customers,  the  U.S.  De- 
partment of  Commerce,  the  UJS.  Inter- 
national Trade  Commission.  Industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
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been  met.  the  following  criterion  has 
not  been  met: 

Tliat  a  significant  number  or  porportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdiviiiion  thereof,  have 
become  totally  or  partially  separated,  or  arc 
threatened  to  t>ecome  totally  or  partially 
separated 

Average  employment  of  production 
workers  at  the  Algoma  Preparation 
Plant  increased  from  1976  to  1977. 
Workers  at  the  mine  were  on  strike  be- 
tween December  6.  1977  and  March  27, 
1978.  Employment  increased  In  the 
April-November  period  of  1978  com- 
pared to  the  same  period  of  1977. 
Average  weekly  hours  worked  per  em- 
ployee did  not  decrease  significantly 
during  this  period.  There  Is  no  imme- 
diate threat  of  separation  of  workers 
at  this  plant. 

Conclusion 

After  careful  review.  I  determine 
that  all  workers  of  the  Algoma  Prepa- 
ration Plant  of  United  Pocahontas 
Coal  Company.  Algoma,  West  Virginia, 
are  denied  eligibility  to  apply  for  ad- 
justment assistance  under  Title  II, 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  9th 
day  of  March  1979. 

James  P.  Tatlok. 
Director.  Office  of  Management 
Administration,  and  Pianning. 
[PR  Doc.  79-8235  FUed  3-19-79:  8:4S  am] 
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rrA-W-4633.  4636.  4638] 

Uf«TED  POCAHONTAS  COAL  CO. 

CortifkotioiM  fto«arding  EOgflMWy  To  Apply 
for  Weclwr  Adfuttaiont  Atriitiics 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4633.  4635.  and  4638:  ln\'e8tlga- 
tlons  regarding  certification  of  eligibil- 
ity to  apply  for  worker  adjustment  as- 
sistance as  prescribed  in  Section  222  of 
the  Act. 

The  investigations  were  Initiated  on 
January  8,  1979  In  response  to  a 
worker  petition  received  on  December 
18,  1978  which  was  filed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
at  the  #14  Mine.  Algoma.  West  Virgin- 
ia (TA-W-4633),  the  #6A  Mine. 
Crumpler.  West  Virginia  (TA-W- 
4635),  and  the  #19  limine.  Crumpler, 
West  Virginia  (TA-W-4638).  of  United 
Pocahontas  Coal  Company. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19,  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
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officials  ol  United  Pocahontas  Coal 
Company,  its  customers,  the  U.S.  De- 
partment of  Commerce,  the  U.S.  Inter- 
national Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adju.stment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
mast  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  metallurgical  coal 
are  negligible.  However,  in  accordance 
with  Section  222  of  the  Trade  Act  of 
1974  and  29  CFR  90.2.  a  domestic  arti- 
cle may  be  directly  competitive"  with 
an  imported  article  at  a  later  stage  of 
proce.ssing.  Coke  is  metallurgical  coal 
at  a  later  stage  of  processing.  There- 
fore, imfxjrts  of  coke  as  well  as  im- 
ports of  metallurgical  coal  should  be 
con-sidered  in  determining  import 
injury  to  workers  producing  metallur- 
gical coal. 

U.S.  imports  of  coke  increased  from 
1.311  thou.sand  tons  in  1976  to  1,829 
thou-sand  tons  in  1977.  U.S.  imports  in- 
creased to  4.123  thou-sand  tons  in  the 
first  three  quarters  of  1978  compared 
to  1,057  thou.sand  tons  in  the  same 
period  of  1977. 

Relative  to  domestic  production,  im- 
ports of  coke  increased  from  2.2  per- 
cent in  1976  to  3.4  percent  in  1977.  and 
increased  to  11.5  percent  in  the  first 
three  quarters  of  1978  compared  to  2.6 
percent  in  the  .same  period  of  1977. 

A  Department  survey  established 
that  one  major  customer  had  sharply 
reduced  its  purchases  from  United  Po- 
cahontas Coal  Company  in  1978  as  a 
result  of  a  decline  in  its  own  sales  of 
metallurgical  coal  to  two  large  U.S. 
si  eel  producers. 

This  cu.stomer  accounted  for  the 
preponderance  of  the  decline  in  the 
United  Pocahontas  Coal  Company's 
sales  from  1977  to  1978.  Further  inves- 
tigation revealed  that  these  steel  pro- 
ducers had  increased  import.s  of  coke 
m  1978  compared  to  1977. 

CONCIUSION 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  Increases  of  Imports  of  articles 
like  or  dir»H-tly  competitive  with  metal- 
lurgical coal  produced  at  the  #14 
Mine,  the  06A  Mine,  ami  the  *19  Mine 
of  United  Pocahontas  Coal  Company 
contributed  importantly  to  the  decline 
in  .sales  or  production  and  to  the  total 
or  partial  .separation  of  workers  at 
tho.se  facilities.  In  accordance  with  the 
provi.sioas  of  the  Act.  I  make  the  fol- 
lowing certification.s: 

All  Aorkprs  at  Ihr  #14  Mine  of  I'liited  Po- 
rahonla.s  CoaJ  Compaii.\.  AI»(oma.  West  Vir- 
Kinia  iTAW  46331.  who  txTamt-  totally  or 
partially  s*>parat<-d  from  employment  on  or 
after  Novf-mber  1.  1978  are  eliifibl*'  lo  apply 
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for  adjustment  ajuustance   under   Title    II. 
Chapter  2  of  th«  Trade  Act  of  1974:  and 

All  workejT?  at  the  f  6A  Mine  of  Unilrd  Po 
cahontax  Coal  Company.  Grumpier.  Wi-.si 
Virginia  (TA-W-4635).  who  became  tolallx 
or  partially  separated  from  empIoym«'nt  on 
or  after  October  1.  1978  are  pliKible  to  apply 
for  adju.stment  a».jhtance  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974:  and 

All  workers  at  the  i»19  Mine  of  United  Po 
cahontas  Coal  Company,  Crumpler.  Wi-.st 
Virginia  (TAW  4638),  who  be<amp  totall.v 
or  partially  separated  from  employm<'nt  on 
or  after  September  1.  1978  are  flitsible  to 
apply  for  adju*tmi'nt  a^ssistance  under  Tiii< 
II.  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washmgton.  DC.  this  9th 
day  of  Mart  h  1979 

James  P.  Taylor. 
Director.  OJfice  of  Management. 
Administration,  and  Planning. 

I  PR  Dor  79  823«j  Pil*^  3  J9-79:  8-4.')  ami 
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ITA  W  42691 

aUNKEI  HIU  CO  rUCnOlYTtC  ZINC  nANT. 
KELLOGG,  IDAHO 

N«9ative  Ovtcnainotion  Icfording  Application 
for  ■•<«m>d*rati««i 

By  letter  of  January  24.  1979.  one  of 
the  petitioners  requested  administra 
tive  reconsideration  of  the  Depart 
ment  of  Labor'«;  Negative  Determina- 
tion RegardinK  Elig5blity  to  Apply  for 
Worker  Adju.stment  A.sslstance  in  the 
case  of  former  workers  of  The  Bunk«-r 
Hill  Company's  EltH-trolyt ic  Zinc  plant 
at  Kellogu.  Idaho.  The  determination 
was  published  in  Ihe  Pederai  Recistkb 
on  January  12,  1979.  (44  PR  2728) 

Pursuant  lo  29  CFR  90.18(c).  recoii 
sideratlon  may  be  granted  under  the 
following  cirrumstano^.s: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previou.s!y  considered  that  the  de- 
termination complained  of  was  errone 
ous; 

(2)  If  it  appears  that  the  determina- 
tion complained  ol  was  based  on  a  mis 
take  in  the  determination  of  facts  pre 
viously  considered,  or 

(3)  If,  in  the  opinion  of  the  Certify- 
ing   Officer,    a    misinterpretation    of 
facts  or  of  the  law  justifies  reconsider 
at  ion  of  the  decLsion. 

The  petitioner  claims  that  employ 
ment  at  the  Kellogg.  Idaho,  plant  has 
not  reached  Its  pre-strike  levels  in  1977 
and  that  this  is  sufficient  to  meet  the 
statutory  employment  test  as  .staled  in 
Section  222  of  the  Trade  Act  of  1974 
which  is  the  basis  for  the  denial  of  tin- 
workers'  petition  for  trade  adjustment 
assistance.  The  petitioner  further 
claims  that  since  workers  at  Bunker 
Hills'  Pan  American  Mine.  TA  W 
3485.  and  Pend  Oreille  Mine.  TA  W 


3271.  who  supplied  zince  concent  rat*- 
for  the  Kellogg,  Idaho,  plant  were  cer 
lified  eligible  to  apply  for  trade  ad- 
justment assistance  then  workers  at 
the  Kellogg.  Idaho,  plant  should  al.so 
be  certified. 

The  Department  does  not  consider 
the  petitioner's  claims  as  relevant  in 
rebutting  the  basis  for  the  Depart 
ments  denial.  The  Kellogg.  Idaho, 
plant  was  shut  down  because  of  a 
strike  from  May  6,  1977,  to  September 
19.  1977.  The  earliest  possible  impact 
date  is  September  11,  1977,  more  than 
one  week  before  the  end  of  the  strike 
Since  the  plant  reopened  after  the 
strike,  average  production  employ- 
ment has  Increased  in  each  quarter 
compared  to  the  previous  quarter  and 
no  production  employees  have  been 
laid  off  since  the  plant  reopened  after 
(he  .strike.  Average  salaried  employ- 
ment has  remained  the  same  or  in- 
creas<'d  in  each  quarter  for  the  past 
eight  quarters.  A  high  company  offi 
cial  indicated  that  there  was  no  shift 
ing  of  production  workers  lo  salaried 
positions. 

COWCLDSIOW 

After  review  of  the  application  and 
Ihe  investigative  file,  I  conclude  that 
there  has  been  no  error  or  misinter- 
pretation of  fact  or  misinterpretation 
of  the  law  which  would  justify  recon- 
sideration of  the  Department  of 
I^abors  prior  decision.  The  application 
is.  therefore,  denied.  Signed  at  Wash- 
ington. D.C..  this  13th  day  of  March 
1979. 

C.  MiCHAfX  Alio. 

Director,  OJ/icr  oj 
Foreign  Economic  Research. 
IFR  Dot-.  79-8333  Pll«^  3  19  79:  8  4.S  i<in1 
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JTA  W  45461 

COOPEI  SrOtTSWEAI.  NTWARK,  N.J. 

Nvgativ*  0«<*nninati«n  RvQording  Eligibility 
To  Apply  for  WoHicr  Adiu«tfn«nt  Attistonce 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4546:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pr«'- 
.scribed  in  Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
I3ecember  21,  1978  in  response  to  a 
worker  petition  received  on  December 
14.  1978  which  was  filed  by  the  Amal- 
gamat«-d  Clothiny  and  Textile  Work- 
ers Union  on  behalf  of  workers  and 
former  workers  producing  leal  her  and 
cloth  outerwear  for  men  and  boys  at 
Cooper  Sportswear,  Newark.  New 
Jersey. 

•The  Notice  of  Investigation  was  pub- 
lished in  the  Federal.  Recister  on  Jan- 


uary 9.  1979  (44  FR  2033-2034).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Cooper  Sportswear,  its  cus- 
tomers, the  U.S.  Department  of  Com- 
merce, the  U^.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

that  a  sifsnlf leant  number  or  proportion  of 
the  workers  In  the  workers'  firm,  or  an  ap- 
propriate subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are  threat- 
ened to  b<Tome  totally  or  partially  separat- 
ed. 

Employment  at  Cooper  Sportswear 
increased  during  1978  compared  to 
1977.  E^plo>'ment  increased  in  the 
third  and  fourth  quarter  of  1977  com- 
pared to  the  respective  quarter  of  1976 
and  in  each  quarter  of  1978  compared 
to  the  same  quarter  of  1977.  There  was 
no  significant  change  in  average 
weekly  hours  worked  per  employee. 
There  is  currently  no  threat  of  separa- 
tions at  the  firm. 

CONCtJLSION 

After  careful  review,  I  determine 
that  all  workers  of  Cooper  Sportswear, 
Newark.  New  Jersey  are  denied  eligi- 
bility to  apply  for  adjustment  assist- 
ance under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
14th  day  of  March  1979. 

^  James  F.  Taylor, 

Director,  Office  0/ 
Management, 
Administration  and  Planning. 
IFR  lioc.  79-8334  Filed  3-19-79:  8:45  am] 
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[TA-W-45471 

COfPEK  RANGE  CO.,  COtATEC  DIVISION. 
PAINESDALE,  MICH. 

N«9«tfv«  0«(«munatien  Regarding  EligibiHty 
T*  Apply  f«r  W*r<i*f  Adjwttiifwl  Assittoncs 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4547:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
.scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
December  21,  1978  in  response  to  a 
worker  petition  received  on  December 
18.  1978  which  was  filed  by  the  United 
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Steel  workers  of  America  on  behalf  of 
workers  and  former  workers  fabricat- 
ing, repairing  and  assembling  imder- 
ground  mining  equipment  at  the  Cora- 
tec  Division,  Painesdale.  liichigan  fa- 
cility of  the  Copper  Range  Company. 
The  Department's  investigation  re- 
vealed that  the  Coratec  Division  pri- 
marily produced  persoiuiel  carriers, 
and  front  end  loaders. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 9,  1979  (44  FR  2033).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  the  Copper  Range  Compa- 
ny, its  customers,  the  US.  Department 
of  Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  flies. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  Importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de- 
cline in  sales  or  production. 

The  petitioners  allege  that  Increased 
imports  of  copper  adversely  affected 
production  and  employment  at  White 
Pine  Copper  Company,  and  thereby 
adversely  affected  production  and  em- 
ployment at  Copper  Range  Company 
Coratec  Division.  Although  White 
Pine  and  Copper  Range  are  corporate- 
ly  affiliated,  the  prepondersmce  of 
Copper  Range  Coratec  Division  sales 
in  1977  and  1978  were  to  unaffiliated 
companies. 

Therefore,  production  at  Copper 
Range  Coratec  Division  cannot  be  con- 
sidered integrated  into  production  at 
White  Pine. 

Imported  copper  cannot  be  consid- 
ered like  or  directly  competitive  with 
utility  vehicles  for  underground  serv- 
ice or  front  end  loaders.  Imports  of 
utility  vehicles  for  underground  serv- 
ice (personnel  carriers)  and  imports  of 
ttoni  end  loaders  must  be  considered 
in  determining  import  injury  to  work- 
ers producing  personnel  carriers  and 
front  end  loaders. 

UJ8.  imports  of  utility  vehicles  for 
underground  service,  (personnel  carri- 
ers), have  been  negligible.  They  are  a 
specialized  and  unique  vehicle.  Import 
competition  is  limited  by  the  cost  of 
shipping  these  large  heavy  vehicles,  by 
the  unavailability  of  parts  and  service 
and  by  the  necessity  for  equipment  to 
meet  federal  mine  health  and  safety 
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standards  set  by  the  Department  of 
Labor. 

With  respect  to  front  end  loaders  a 
Department  of  Labor  siLrvey  revealed 
that  none  of  the  customers  of  Copper 
Range  Company  had  ever  purchased 
or  intended  to  purchase  imported 
front  end  loaders. 

Conclusion 

After  careftil  review.  I  determine 
that  all  workers  at  the  Coratec  Divi- 
sion. Painesdale,  Michigan  facility  of 
the  Copper  Range  Company,  are 
denied  eligibility  to  apply  for  adjvist- 
ment  assistance  under  Title  II.  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
13th  day  of  March  1979. 

Harry  J.  Oilman. 
Supervisory  International 

Economist,   Office  of  Foreign 
Economic  Research. 
[FR  Doc.  79-8335  Plied  3-19-79:  8:45  am] 
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tTA-W-4773] 

DAVIS  CASKET  CO..  AMBUCUS,  GA. 

Ns^oiiw  D#f#nMiioNoN  R< gof oiitg  BiglDilfTy 
To  Apply  for  WoHmt  Adtwttwirt  A*»J»tanc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Departmenc 
of  Labor  herein  presents  the  results  of 
TA-W-4773:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
February  1,  1979  in  response  to  a 
worker  petition  received  on  January 
24.  1979  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
interior  departments  of  caskets  at  the 
Davis  Casket  '  Company.  Americus. 
Georgia.  The  Investigation  revealed 
that  the  plant  produces  caskets  and 
casket  interiors. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on 
February  9,  1979  (44  FR  8381).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  the  Davis  Casket  Company, 
the  Casket  Manufacturers  Association 
of  America,  the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  indtistry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 


FEDERAL  RECISTER.  VOL  44,  MO.  SS— TUESDAY,  MARCH  M,   1979 
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that  tncreaaes  of  Importa  of  articles  ttkr  or 
directly  competitive  with  articles  product 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de- 
cline in  sales  or  production. 

There  are  no  significant  Imports  of 
caskets  or  casket  interiors. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  DavLs  Casket 
Company,  AmericiLs.  Georffia  are 
denied  eligibility  to  apply  for  adjiist- 
ment  assistance  under  Title  II.  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
13th  day  of  March  1979. 

C.  Michael  Aho. 
Director.  Office  of 
Foreign  Economic  Research. 
IFR  Doc.  79-833tt  Piled  3-19  79:  8:45  am) 
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CTAW  45561 

f.  L  DUPONT  0€  NEMOUIS  «  Co.. 

OM  Hichery,  T*fin. 

N«9«tiv«  0«f*rminatien  lagording  EliqibiHty 
T«  Apply  for  Werb«f  Adiuttmant  Atsittanc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Latx>r  herein  pre.sents  the  results  of 
TA-W-4556:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
December  28.  1978  in  response  to  a 
worker  p«'tition  received  on  December 
20.  1978  which  was  filed  by  the  Old 
Hickory  Employees  Council  on  behalf 
of  workers  and  former  workers  pro- 
ducing polyester  and  dacron  yarn  and 
staple  at  the  Old  Hickory.  Tennessee 
site  of  E.  I.  DuPont  de  Nemours  & 
Company.  The  investigation  revealed 
that  the  plant  primarily  produces  di- 
methyl terephlhalate  (DMT).  Dacron 
staple.  Dacron  filament  yarn.  Dacron 
flake  and  three  spunbondcd  products 
known  under  the  DuPont  trademarks 
Typar.  Roemay.  and  Sontara. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 5.  1979  (44  FR  1485)    No  public- 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principnily  from 
officials  of  E.  I.  DuPont  de  Nemours  & 
Company,  the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  indu.stry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adju-stment  as- 
sistance each  of  the  group  eligibility 
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requirements  of  Section  222  of  the  Act 
must  be  met.  With  respect  to.  Dacron 
yam.  Dacron  flake  and  spunbonded 
products,  without  regard  to  whether 
any  of  the  other  criteria  have  been 
met.  the  following  criterion  has  not 
been  met: 

that  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreas«-d  absolute 

ly. 

Sales  and  production  of  Dacron  yarn 
increased  in  quantity  In  1978  com- 
pared with  1977. 

Sales  and  production  of  Dacron 
flake  increased  in  quantity  in  1978 
compared  with  1977. 

Sales  and  production  of  spunbonded 
products  increased  in  quantity  in  1978 
compared  with  1977. 

With  respect  to  Dacron  staple,  with- 
out regard  to  whether  any  of  the  crite- 
ria have  been  met,  the  following  crite 
rion  has  not  t)een  met: 

that  increa-ses  of  importa  of  an  Ides  like  or 
directly  comp«titive  with  artlc  Ifs  produced 
by  the  firm  or  appropriate  subdivision  hav«' 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  atMolute  de 
dine  In  sales  or  production. 

Imports  of  articles  like  or  directly 
competitive  with  staple  produced  by 
DuPont  at  Old  Hickory.  Tennessee 
supply  only  a  very  small  percentage  of 
the  domestic  staple  market.  The  ratio 
of  Imports  to  domestic  production  of 
nylon,  polyester,  acrylic,  and  noncellu- 
losic  staple  and  tow  fiber  has  t>een 
below  three  percent  in  every  year 
.since  1974. 

ConcLUSioif 

After  careful  review,  I  determine 
that  all  workers  of  the  Old  Hickory. 
Tennessee  site  of  E.  I.  DuPont  de  Ne- 
mours &  Company,  are  denied  eligibil- 
ity to  apply  for  adjustment  assistance 
under  Title  U,  Chapter  2  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  DC.  this 
14th  day  of  March  1979. 

James  F.  Taylor, 
Director,  Office  of  Management. 
Administrution  and  Planning. 
IFR  Doc.  7»-<337  Filed  3-I»^79,  8:45  .im) 


[4510-28-M] 

ITA-W  4«»71 

rOtlEST  CITV  FASHIONS.  FOMEST  CITY,  ARK. 

Cartification  tmffmi4im%  HifiiblitY  *o  Apply  for 
Workor  A4|MMawnt  Attistonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Lal>or  herein  pre.sents  the  results  of 
TA-W-4697:  Investigation  regarding 
certification  of  tiigibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scrit)ed  in  Section  222  of  the  Act. 


The  investigation  was  initiated  on 
January  16.  1979  to  response  to  a 
worker  petition  received  on  January  3. 
1979  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
blouses  at  Forrest  City  Fashions,  For- 
rest City,  Arkansas,  a  plant  of  the 
Butte  Knitting  Mills  Division  of  Jona- 
than Logan.  Incorporated. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26.  1979  < 44  FR  5533).  No  public 
hearing  was  requested  and  none  wa.s 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Butte  Knitting  Mills,  iU 
customers,  the  DA  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  todustry  analysLs 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requlrerpents  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

Evidence  developed  during  the 
course  of  the  tovestigatlon  revealed 
that  Forrest  City  Fashions  is  a  cutting 
and  sewing  factory  for  Butte  Knitting 
Mills.  Forrest  City  produces  blouses 
which  are  sold  through  the  Butte 
Knitting  Mills  Division  as  part  of  the 
Butte  Knit  lines  of  ladies'  suits. 

U.S.  imports  of  women's,  misses'  and 
children's  blouses  and  shirts  increased 
from  26,113  thousand  dozen  in  1975  lo 
30.273  thousand  dozen  In  1976.  to 
30.849  thousand  dozen  to  1977  and  to 
35,823  thousand  dozen  to  1978. 

A  Departmental  survey  of  customers 
of  Butte  Knitttog  Mills  revealed  that 
several  customers  decreased  their  pur- 
chases of  ladies'  dresses  and  suits, 
which  includes  blouses,  from  Butte 
Knitting  Mills  and  tocreased  their  pur 
chases  fron  foreign  sources  in  1977 
compared  to  1976  and  to  1978  com- 
pared to  1977. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  tovestigatlon.  1  conclude 
that  Increases  of  imports  of  articles 
like  or  directly  competitive  with  ladies' 
blouses  produced  at  the  Forrest  Cily 
Fashions.  Forrest  City.  Arkansas  plant 
of  Butte  Knitting  Mills  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  that  plant.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  certification: 

All  workers  of  the  Forrest  City  Fashions. 
Forrest  City.  Arkansas  plant  of  the  Butte 
KniltinK  Mills  Division  of  Jonathan  LoKan. 
Incorporated  who  l>ecame  totally  or  partial 
ly  separated  from  employment  on  or  after 
December  28.  1977  are  eligible  lo  apply  for 
adjtistment  a.sEistance  under  Title  11.  Chap 
ter  2  of  the  Trade  Act  of  1974." 


Signed    at    Washington,    D.C.    this 
13th  day  of  March  1979. 

C.  Michael  Aho, 
Director,  Office  of 
Foreign  Economic  Research. 
(PR  Doc.  79-8338  Filed  3-19-79;  8:45  am] 


r4510-28-M]  . 

[TA-W-4213] 

OAF  CORP.,  ROCKVaU.  CONN. 

N*gottva  Dofanninotien  Recording  Eligibility 
to  Apply  for  Woriior  Adjustmont  Attislonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4213:  Investigation  regardtog 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The ,  investigation  was  toltiated  on 
September  26.  1978  in  response  to  a 
worker  petition  received  on  September 
22,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
paper  makers  felt  at  the  Rockville. 
Connecticut  plant  of  the  OAF  Corpo- 
ration. The  investigation  revealed  that 
the  plant  produced  paper  makers  felt 
belts. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Oc- 
tober 10,  1978  (43  FR  46591-92).  No 
public  hearing  was  requested  and  none 
was  held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  OAF  Cor- 
poration, the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts, 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  subdivision  have  contributed 
importantly  to  the  total  or  partial  separa- 
tion, or  threat  thereof,  and  to  the  absolute 
decline  in  sales  or  production. 

Imported  photographic  equipment 
can  not  be  considered  like  or  directly 
competitive  with  the  paper  maker  felt 
belts  produced  at  the  Rockville  plant 
of  GAP.  Imports  of  paper  makers  felt 
must  be  considered  In  this  case. 

U.S.  Imports  of  paper  makers  felt  de- 
creased both  absolutely  and  relative  to 
domestic  production  from  1976  to 
1977.  The  ratio  of  imports  to  domestic 
production  was  less  than  one-half  of 
one  percent  from  1975  through  1977. 


NOTICES 

The  Rockville  plant  ceased  oper- 
ations in  December  1977, 

The  company  from  whom  the  Rock- 
ville plant  leased  floor  space  decided 
to  expand  its  own  operations  and 
therefore  did  not  renew  the  lease.  A 
management  study  was  conducted  and 
it  was  decided  it  was  not  economically 
feasible  to  move  the  equipment  from 
the  Rockville  plant  to  another  facility. 

Conclusion 

After  careful  review.  I  determine 
that  all  workers  of  the  Rockville,  Con- 
necticut plant  of  the  GAP  Corporation 
are  denied  eligibility  to  apply  for  ad- 
justment assistance  under  Title  II, 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washtogton.  D.C.  this 
14th  day  of  March  1979. 

James  F.  Taylor, 
Director,  Office  of  Management 
Administration  and  Planning. 
[PR  Doc.  79-8339  Plied  3-19-79;  8:45  a.m.] 


[4510-28-M] 

ITA-W-4519] 
HIUS  MOTHERS  COFFEE,  INC,  EOGEWATER, 


Nogativo  I>«torminatien  Rogarding  Eligibility 
To  Apply  for  Workor  Adjuttmont  Attittanco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4519:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjtistment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  Investigation  was  toltiated  on 
December  14,  1978  in  response  to  a 
worker  petition  received  on  December 
11.  1978  which  was  filed  by  the  Inter- 
national Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Help- 
ers of  America  on  behalf  of  workers 
and  former  workers  producing  coffee, 
cocoa,  instant  coffee  and  beverages  at 
Hills  Brothers  Coffee,  Incorporated, 
Edgewater,  New  Jersey.  The  investiga- 
tion revealed  that  instant  coffee  is  not 
produced  at  either  the  Edgewater, 
New  Jersey  or  Hills'  San  Francisco, 
California  plant.  Instant  coffee  is  im- 
ported from  Brazil  and  shipped  to  the 
Edgewater,  New  Jersey  and  the  San 
Francisco.  California  plants  where  it  is 
packaged  and  distributed. 

The  Notice  of  Investigation  was  pub- 
lished in  the  P'ederal  Register  on  De- 
cember 26,  1978  (43  FR  60243).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Hills  Brothers  Coffee,  In- 
corporated, the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 
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In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  sutxlivision  have 
contributed  Importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de- 
cline in  sales  or  production. 

The  average  number  of  production 
workers  at  Hills  Brothers  Coffee.  In- 
cori>orated,  Edgewater,  New  Jersey  in- 
creased in  1978  compared  to  1977. 
Compared  to  the  same  quarter  of  the 
previous  year,  employment  at  the 
plant  has  increased  each  quarter  from 
the  fourth  quarter  of  1977  through 
the  fourth  quarter  of  1978. 

Layoffs  at  Hills  Brothers  Coffee.  In- 
corporated, Edgewater,  New  Jersey  are 
seasonal  and  occur  as  a  result  of  the 
decline  in  coffee  consumption  during 
the  spring  and  summer  montl^r. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  Hills  Brothers  In- 
corporated, Edgewater,  New  Jersey  are 
denied  eligibility  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
15th  day  of  March  1979. 

Harry  J.  Oilman, 
Supervisory  International 

Economist,    Office  of  Foreign 
Economic  Research. 
tPR  Doc.  79-8340  Piled  3-19-79;  8:45  ami 


[4510-28-M1 

(TA-W-45411 

MASTER  CORPORATION  OF  TEXAS,  ABILENE, 
TEX. 

Nogotivo  Oolorminotiofl  Rogarding  EHgibility 
To  Apply  for  Workor  Adjustmonf  Assistonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4541:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  toltiated  on 
December  19,  1978  in  response  to  a  ' 
worker  petition  received  on  December 
14.  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
deep  fryers  and  air  com  poppers  at 
Master  Corporation  of  Texas.  Abilene, 
Texas,  a  subsidiary  of  National  Presto 
Industries,  Inc.,  Eau  Claire,  Wisconsin. 
The  investigation  revealed  that  the 
plant  primarily  produced  deep  fryers. 
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hamburger  cookers,  portable  heaters, 
portable  ranges  and  com  poppers. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 29.  1978  (43  FR  61039).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  National  Presto  Industries. 
Inc..  its  competitors,  the  U.S.  Depart- 
ment of  Commerce,  the  US.  Interna- 
tional Trade  Commission,  the  National 
Housewares  Manufacturers  Associ- 
ation, Industry  analysts  and  Depart- 
ment files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

that  Increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de- 
cline in  sales  or  production. 

Evidence  developed  during  the 
course  of  the  Investigation  revealed 
that  U.S.  imports  of  deep  fryers,  ham- 
burger cookers,  portable  heaters  and 
corn  poppers  were  negligible  in  19?7 
and  1978. 

One  reason  is  the  fact  that  foreign 
manufacturers  have  difficulty  meeting 
Underwriters  Laboratory  (UL)  require- 
ments for  these  products. 

Decline  in  consumer  demand  cou- 
pled with  the  saturation  of  the  market 
has  adversely  affected  sales  by  Nation- 
al Presto  Industries,  causing  them  to 
close  Master  Corporation  in  November 
1978  and  consolidate  production  at  the 
remaining  three  subsidiaries. 

National  Presto  Industries  Imports 
some  hot  air  com  poppers  which  are 
considerably  higher  priced  than  those 
produced  by  the  subject  firm.  Howev- 
er, production  of  com  poppers  was  an 
insignificant  percentage  of  total  pro- 
duction at  Master  Corporation  in  the 
1976-1978  period. 

Coi»CLt;sioH 

After  careful  review.  I  determine 
that  all  workers  of  Master  Corpora- 
tion of  Texas.  Abilene,  Texas  are 
denied  eligibility  to  apply  for  adjust- 
ment assistance  under  Title  II.  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
I4th  day  of  March  1979. 

Harry  J.  Giucan, 
Supervisory  International 

Economist,   Office  of  Foreign 
Economic  Research. 
[FR  Doc.  79-8341  FUed  3-19-79:  8:45  am] 


NOTICES 


[4510-2S-M] 


[TA-W-4703) 

MOMQUf  ItASSmi  CO.,  MOOKIYN,  N.Y. 

N««^v*  (>«f«nnin<rti«fi  ■•fording  EligibUHy 
To  App<y  for  Worlior  Adfuitmont  AttUtoneo 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4703:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  15.  1979  in  response  to  a 
worker  petition  received  on  January  9. 
1979  which  was  filed  by  the  Interna- 
tional Ladies'  Garment  Workers' 
Union  on  behalf  of  workers  and 
former  workers  producing  brassieres 
and  girdles  at  Monique  Brassiere  Com- 
pany, Brooklyn,  New  York.  The  inves- 
tigation revealed  that  the  plant  pri- 
marily produces  brassieres. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26.  1979  (43  FR  5533).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  Monique  Brassiere  Compa- 
ny. Its  customers,  manufacturers,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de- 
cline in  sales  or  production. 

U.S.  Imports  of  brassieres,  bralettes. 
and  bandeaux  increased  absolutely 
and  relative  to  domestic  production 
from  1975  to  1976  and  from  1976  to 
1977.  Imports  increased  absolutely  In 
the  first  nine  months  of  1978  com- 
pared to  the  first  nine  months  of  1977. 

Monique  produced  primarily  large- 
size  brassieres  which  have  a  limited 
market  and  are  not  susceptible  to  the 
degree  of  import  competition  typical 
of  mass  market  items. 

A  survey  by  the  Department  of  Mon- 
ique Brassiere  Company  customers  re- 
vealed that  they  generally  catered  to 
larger  women  and  that  none  of  the 
customers  Imported  brassieres  while 
contracting  work  with  the  subject  firm 
in  1976,  1977  or  1978. 


Conclusion 

After  carefiU  review,  I  determine 
that  all  workers  of  Monique  Brassiere 
Company,  Brooklyn,  New  York  are 
denied  eligibility  to  apply  for  adjust- 
ment assistance  under  Title  II.  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this 
14th  day  of  Mturh  1979. 

HARST  J.  GiLMAN, 

5uperrtsorv  International 

Economist,    Office  of  Foreign 
Economic  Research. 
[FR  Doc.  79-8342  FUed  3-19-79:  8:45  am) 


[4510-28-M] 

(TA-W-44951 

NICMOI  CONTtACTOt 

Noworfi,  N.J. 

CortificoHon  R*««r««a  Blgibility  To  Apply  f^ 
Wotfcor  A^iiMtiMOWt  Awhtoiico 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4495:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
December  8,  1978  in  response  to  a 
worker  petition  received  on  December 
4,  1978  which  was  filed  on  t)ehalf  or 
workers  and  former  workers  producing 
men's  and  boys'  cloth  coats  (some 
ladies')  leather  and  suede  coats  for 
men  and  boys  at  Niemor  Contractor, 
Newark,  New  Jersey.  The  investigation 
revealed  that  the  plant  primarily 
products  men's  and  boys'  cloth  and 
leather  coats  and  Jackets. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 19,  1978  (43  FR  69179-59180). 
No  public  hearing  was  requested  and 
none  was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Cooper  Sportswear,  its  cus- 
tomers, Niemor  Contractor,  the  U.S. 
Department  of  Commerce,  the  U.S.  In- 
ternational Trade  Commission,  indus- 
try analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met  for 
workers  producing  leather  coats  and 
jackets. 

Imports  of  men's,  women's.  tx>ys', 
misses'.  Juniors'  and  children's  leather 
coats  Increased  absolutely  in  value  in 
1977  compared  to  1976  and  in  January- 
Septemt>er  1978  compared  to  the  same 
period  of  1977. 


Niemor  Contractor  ships  its  output 
exclusively  to  one  apparel  manufac- 
turer. Several  surveyed  customers  of 
that  manufacturer  who  purchased 
men's  and  boys'  cloth  and  leather 
cotas  and  Jackets  decreased  purchases 
from  the  Jobber  and  increased  pur- 
chases from  foreign  sources. 

CONCLtJSION 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  Increases  of  imports  of  articles 
like  or  directly  competitive  with  men's 
and  boys'  leather  coats  and  Jackets 
produced  at  Niemor  Contractor, 
Newark.  New  Jersey  contributed  im- 
portantly to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  that  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Niemor  Contractor, 
Newark,  New  Jersey,  engaged  in  employ- 
ment related  to  the  production  of  leather 
coats  and  jackets  who  became  totally  or  par- 
tially separated  from  employment  on  or 
after  November  28.  1977  are  eligible  to 
apply  for  adjustment  assistance  under  Title 
II.  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this 
14th  day  of  March  1979. 

James  F.  Taylor. 
Director,  Office  of  Management 
Administration  and  Planning. 
(FR  Doc.  79-8343  Piled  3-19-79:  8:45  ami 


[4510-28-M] 

[TA-W-4147] 

NIPAK,  INC,  MYOt,  OKLA. 

Nogotivo  Dotorminotion  on  Roconsidoratien 

On  February  7.  1979.  the  Depart- 
ment made  an  Affirmative  Determina- 
tion Regarding  Application  for  Recon. 
slderation  for  former  workers  of 
Nlpak,  Inc..  Pryor,  Oklahoma.  This  de- 
termination was  published  in  the  Fed- 
eral Register  on  February  13.  1979. 
(44  FR  9445). 

The  petitioning  union  claimed  that 
if  the  Department  had  conducted  a 
survey  of  a  cross  section  of  Nlpak's 
customers,  instead  of  a  survey  of 
major  customers,  a  different  picture 
would  have  developed  and  the  Depart- 
ment would  have  issued  a  certification 
instead  of  a  denial. 

In  its  reconsideration,  the  Depart- 
ment conducted  a  large  random  survey 
of  Nlpak's  customers.  This  survey,  like 
the  former  survey  of  major  customers, 
revealed  that  imports  of  fertilizer 
played  a  de  minimus  role  in  the  pur- 
chasing patterns  of  Nlpak's  customers. 
There  was  no  evidence  that  Nlpak's 
customers  switched  to  imported  fertil- 
izer. Customer  comments  indicated 
that  imports  were  not  a  factor  in  their 
purchases  from  Nlpak,  Inc. 
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Conclusion 

After  reconsideration,  I  reaffirm  the 
original  denial  of  eligibility  to  apply 
for  adjustment  assistance  to  former 
workers  of  Nlpak,  Inc..  Pryor,  Oklaho- 
ma. 

Signed  at  Washington,  D.C,  this 
13th  day  of  March  1979. 

C.  Michael  Aho, 
Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  79-8344  Piled  3-19-79:  8:45  am] 


[4510-28— M] 

(TA-W-47251 

PILLING  CHAIN  CO.,  INC,  BARRINGTON,  lU. 

Cortificatieii  Regarding  EligiWIity  to  Apply  for 
Worfcor  Adjusfmont  A*si*tanc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4725:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed In  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  18,  1979  in  response  to  a 
worker  petition  received  on  Janu-  ary 
16,  1979  which  was  filed  by  the  United 
Textile  Workers  Union  of  America  on 
behalf  of  workers  and  former  workers 
producing  zipper  sliders  at  Pilling 
Chain  Company,  Incorporated.  Bar- 
rington.  Rhode  Island. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26.  1979  (44  FR  5533).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Pilling  Chain  Company,  In- 
corporated, its  customers,  the  U.S.  De- 
partment of  Commerce,  the  U.S.  Inter- 
national Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  afflmative  de- 
termination and  issue  a  certification  of 
eligiblity  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  tliat  all  of. 
the  requirements  have  been  met. 

Imports  of  sliders  for  zippers  in- 
creased in  1977  compared  to  1976.  and 
in  1978  compared  to  1977. 

A  survey  conducted  by  the  Depart- 
ment revealed  that  two  major  custom- 
ers of  Pilling  Chain  reduced  purchases 
of  zipper  sliders  from  Pilling  relative 
to  purchases  from  foreign  sources  in 
1978  compared  to  1977. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  zipper 
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sliders  produced  at  Pilling  Chain  Com- 
pany. Incorporated.  Barrington, 
Rhode  Island  contributed  importantly 
to  the  decline  in  sales  or  production 
and  to  the  total  or  partial  separation 
of  workers  of  that  firm.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

"All  workers  of  Pilling  Chain  Company. 
Incorporated.  Barrington.  Rhode  Island 
who  became  totally  or  partially  separated 
from  employment  on  or  after  Janu-  ary 
12.1978  are  eligible  to  apply  for  adjustment 
assistance  under  Title  II.  Chapter  2  of  the 
Trade  Act  of  1974.' 

Signed  at  Washington,  D.C.  this 
14th  day  of  March  1979. 

Harry  J.  Oilman, 
Supervisory  International 

Economist,    Office  of  Foreign 
Economic  Research. 
[PR  Doc.  79-8345  Piled  3-19-79:  8:45  am] 


[4510-28-M] 

[TA-W-4624] 

ROYAL  COAL  CO.,  CLAIRMONT  PREPARATION 
PLANT,  CLAIRMONT,  W.  VA 

Nogotivo  Dotorminotion  Rogording  Eligibility 
To  Apply  for  Workor  Adfustmont  Atsittonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4624:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  8,  1979  in  response  to  a 
worker  petition  received  on  December 
18,  1978  which  was  filed  by  the  United 
Mine  Workers  of  America,  in  part  on 
behalf  of  workers  and  former  workers 
cleaning  metallugical  coal  at  the  Clair- 
mont  Preparation  Plant  of  Royal  Coal 
Company,  Clairmont,  West  Virginia. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 19,  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Royal  Coal  Company,  its 
customers,  the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  Industry  analysts 
and  £>epartment  flies. 

In  order  to  make  an  affirmative  de< 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met: 

That  a  significant  number  of  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate      subdivision      thereof,      have 
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become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
aeparated. 

Average  employment  of  production 
workers  at  the  Clalrmont  Preparation 
Plant  Increased  form  1976  to  1977. 
Workers  at  the  plant  were  on  strike 
between  December  6.  1977  and  March 
27,  1978.  Employment  increased  In  the 
April-November  period  of  1978  com- 
pared to  the  same  period  of  1977.  Em- 
ployment was  higher  In  the  fourth 
quarter  of  1978  than  in  any  other 
quarter  in  the  1976  to  1978  period. 
Average  weekly  hours  worked  per  em- 
ployee did  not  change  significantly 
during  this  period.  There  is  no  imme- 
diate threat  of  separation  of  workers 
at  this  plant. 

COHCLUSION 

After  careful  review,  I  determine 
that  all  workers  at  the  Clairmont 
Preparation  Plant  of  Royal  Coal  Com- 
pany, Clalrmont,  West  Virginia,  are 
denied  eligibUity  to  apply  for  adjust- 
ment assistance  imder  Title  II,  Chap- 
ter 2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th 
day  of  March  1979. 

James  P.  Taylor. 
Director,  Office  of  Management 
Administration,  and  Planning. 
[FR  Doc.  79-8346  FUed  3-19-79;  8:45  am] 


[4510-28-M] 

(TA-W-4552] 
SAM  UATHEt  COAT  CO.,  TIENTON,  NO. 

C«r1if<cati«n  Regarding  EUgibi'lity  To  Apply  for 
W*rii*r  Adiu«tiM«nt  Atsittonc* 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4552:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  Investigation  was  initiated  on 
December  21.  1978  In  response  to  a 
worker  petition  received  on  December 
14.  1978  which  was  filed  by  the  Amal- 
gamated Clothing  and  Textile  Work- 
ers Union  on  behalf  of  workers  and 
former  workers  producing  men's  leath- 
er garments  at  S  and  M  Leather  Coat 
Company.  Trenton.  New  Jersey.  The 
Investigation  revealed  that  the  plant 
primarily  produces  men's  and  twys' 
leather  coats  and  Jackets. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 9.  1979  (44  FR  2033-2034).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Cooper  Sportswear,  its  cus- 
tomers. S  4e  M  Leather  Coat  Compa- 
ny,   the    UjS.    Department    of    Com- 
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merce.  the  U.S.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  Is  concluded  that  all  of 
the  requirements  have  been  met. 

Imports  of  men's,  women's.  t>oys'. 
misses'.  Juniors'  and  children's  leather 
coats  and  Jackets  Increased  absolutely 
in  value  in  1977  compared  to  1976  and 
in  January -September  1978  compared 
to  the  same  period  of  1977. 

S  &  M  Leather  Coat  Company  ships 
its  production  exclusively  to  one  ap- 
parel manufacturer  for  distribution. 
Several  surveyed  customers  of  that 
manufacturer  who  purchased  men's 
and  boys'  leather  coats  and  Jackets  de- 
creased purchases  from  the  jobber  and 
Increased  purchases  from  foreign 
sources. 

CONCLDSION 

After  careful  review  of  the  facts  ob- 
tained In  the  Investigation.  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  men's 
and  boys'  leather  coats  and  Jackets 
produced  at  S  &  M  Leather  Coat  Com- 
pany. Trenton.  New  Jersey  contribut- 
ed importantly  to  the  decline  In  sales 
or  production  and  to  the  total  or  par- 
tial separation  of  workers  of  that  firm. 
In  accordance  with  the  provisions  of 
the  Act.  I  make  the  following  certifica- 
tion: 

"All  workers  of  S  &  M  Leather  Coal  Compa- 
ny, Trenton.  New  Jeney  who  became  totally 
or  partially  separated  from  employment  on 
or  after  December  12,  1977  are  eligible  to 
apply  for  adjustment  aasiatance  under  Title 
II.  Chapter  2  of  th*  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this 
14th  day  of  March  1979. 

James  P.  Taylor. 
Director,  Office  of  Management. 
Administration,  and  Planning. 

[PR  Doc.  79-8347  PUed  3-19-79;  8:45  ami 


[4510-28-M] 


[TA-W-4761  and  4762  J 

SKYLANO  VmOWU  COtT..  CNIIHOWIE,  VA., 
MAtlON,VA. 

ItofHv  OotomiitatkNis  tagor^ng  •Hgibility 
T*  Appty  for  Werkor  AdiiMtmont  AttUtonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  resvQts  of 
TA-W-4761  and  TA-W-4762:  Investi- 
gations regarding  certification  of  eligi- 
bility to  apply  for  worker  adjustment 
assistance  as  prescribed  in  Section  222 
of  the  Act. 

The  investigations  were  initiated  on 
January  29,  1979  in  response  to  worker 


petitions  received  on  January  22,  1979 
which  were  filed  on  behalf  of  workers 
and  former  workers  producing  woven 
children's  clothing  at  the  Chilhowle, 
Virginia  and  at  the  Marion.  Virginia 
plants  of  Skyland  Virginia  Corpora- 
tion, a  division  of  Skyland  Internation- 
al Corporation,  Chattanooga.  Tennes- 
see. The  Investigation  revealed  that 
each  plant  produces  children's  woven 
pants,  woven  skirts  suid  woven  brush 
denim  Jackets. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on 
February  6,  1979  (44  FR  7249).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determinations  were  based  upon 
Information  obtained  principally  from 
officials  of  Skyland  International  Cor- 
poration, the  U.S.  Department  of 
Commerce,  the  VS.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met.  the  following  criterion  has 
not  been  met  with  respect  to  the 
Chilhowle.  Virginia  plant  of  Skyland 
Virginia  Corporation: 

That  Increases  of  imports  of  articles  like 
or  directly  competitive,  with  articles  pro- 
duced by  the  firm  or  appropriate  subdivi- 
sion have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Skyland  Virginia  Corporation,  a  divi- 
sion of  Skyland  International  Corpo- 
ration, consists  of  the  Chilhowle  and 
the  Marlon.  Virginia  plants.  Produc- 
tion and  employment  declines  that  oc- 
curred at  the  Chilhowle.  Virginia 
plant  of  Skyland  Virginia  Corporation 
were  mitigated  by  Increases  in  produc- 
tion and  employment  at  the  Marion. 
Virginia  plant  of  Skyland  Virginia 
Corporation.  The  Chilhowle  and  the 
Marion  plants  both  produce  children's 
woven  pants,  woven  skirts  and  woven 
brush  denim  Jackets. 

Production  of  children's  woven 
pants,  skirts  and  brush  denim  Jackets 
declined  at  the  Chilhowle  plant  from 
1976  to  1977,  and  during  the  first  and 
third  quarters  of  1978  compared  to  the 
corresponding  quarter  of  1977.  Produc- 
tion at  this  plant  then  increased  In  the 
fourth  quarter  of  1978  as  compared  to 
the  same  quarter  of  1977. 

Skyland  Virginia  Corporation's  pro- 
duction of  children's  woven -^panta. 
woven  skirts  and  woven  brush  denim 
Jackets  increased.  In  quantity,  in  1978 
as  compared  to  1977.  Production  at 
the  Marion  plant  increased,  in  quanti- 
ty, in  each  quarter  of  1978  compared 
to  the  corresponding  quarter  of  1977. 
more  than  offsetting  the  qviarterly  de- 


clines that  occurred  at  the  Chilhowle 
plant. 

Company-wide  sales  of  children's 
woven  and  knitted  clothing  by  Sky- 
land International  Corporation  In- 
creased, in  value,  in  1977  compared  to 
1976  and  in  1978  compared  to  1977. 
Sales  and  production  are  equivalent  at 
Skyland  International  Corporation. 

With  respect  to  the  Marion.  Virginia 
plant  of  Skyland  Virginia  Corporation, 
without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  the  fol- 
lowing criterion  has  not  been  met: 

That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute- 
ly. 

Sales  of  children's  clothing  Increased 
in  value  at  Skyland  International  Cor- 
poration in  1977  compared  with  1976 
and  1978  compared  to  1977.  Produc- 
tion of  children's  woven  pants,  skirts 
and  bnish  denim  jackets  increased  at 
the  Marion,  Virginia  plant  of  Skyland 
Virginia  Corporation  In  1978  compared 
to  1977.  Production  at  the  Marion.  Vir- 
ginia plant  increased  in  each  quarter 
of  1978  compared  to  the  corresponding 
quarter  of  1977. 

COHCLUSIOIV 

After  earful  review.  I  determine 
that  all  workers  at  the  Chllhowie.  Vir- 
ginia plant  and  at  the  Marion.  Virginia 
plant  of  Skyland  Virginia  Corporation, 
a  division  of  Skyland  International 
Corporation.  Chattanooga.  Tennessee 
are  denied  eligibility  to  apply  for  ad- 
justment assistance  under  Title  II, 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
13th  day  of  March  1979. 

C.  Michael  Aho, 
ZMrcctor.  Office  of 
Foreiffn  Economic  Research. 
(FR  Doc  79-8348  FUed  3-19-79;  8:45  ajn.l 


(4510-28-M] 

tTA-W-47171 
UMVBtSirr  CLOTNMO  COV^  SOMEtVHU, 


NofloMvo  Dotf*totion  Rogording  Eligibility 
To  Apply  for  Worfcor  Ad{w«tmoflt  Attittonco 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Etepartment 
of  Labor  herein  presents  the  results  of 
TA-W-4717:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed In  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
January  16.  1979  in  respose  to  a 
worker  petition  received  on  January 
15,  1979  which  was  fUed  on  behalf  of 
workers  and  former  workers  producing 
men  and  women's  raincoats  (mostly 
men's)  at  University  Clothing  Corpo- 
ration. Somerville.  Massachusetts.  The 
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investigation  revealed  that  the  compa- 
ny location  is  Somerville.  Massachu- 
setts. The  investigation  further  re- 
vealed that  the  plant  primarily  pro- 
duces men's  raincoats. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 26,  1979  (44  FR  5534).  No  pubUc 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
Information  obtained  principally  from 
officials  of  University  Clothing  Corpo- 
ration, the  U.S.  Department  of  Com- 
merce, the  UJB.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute- 
ly 

Sales  and  production  at  University 
Clothing  Corporation  IncnMsed  in 
1978  compared  with  1977. 

CoHcuTSioir 

After  careful  review.  I  determine 
that  all  woTken  of  University  Cloth- 
ing Corporation.  Somerville.  Massa- 
chusetts are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Title 
n.  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this 
15th  day  of  March  1979. 

HAKRT  J.  OlLMAM. 

Supervisory  International 

Economist,   Office  of  Foreign 
Economic  Research. 
[FR  Doc.  79-8349  FUed  3-19-79;  8:45  am] 


[7590-01 -Ml 

NUOEAR  lEGUlATORY 
COMMISSION 

AOVlSOtY  COMMITTEE  ON  lEAaOl   SAFE- 
GUARDS. SUKOMMITTB  ON  CONSIDStA- 

TioN  or  oAss-*  Acoomrs 


The  ACRS  Subcommittee  on  Consid- 
eration of  Class-9  Accidents  will  hold 
an  open  meeting  on  April  4.  1979  in 
Room  1046,  1717  H  SU.  N.W..  Wash- 
ington. DC  2055S.  NoUce  of  this  meet- 
ing was  published  on  February  28, 
1979  (44  FR  11279). 

In  accordance  with  the  procedures 
outlined  in  the  FaDotAL  Rbgistek  on 
October  4.  1978  (43  FR  45926).  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
win  be  premitted  only  during  those 
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portions  of  the  meeting  when  a  tran- 
script is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub- 
committee. Its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state- 
ments should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar- 
rangements can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows: 

Wednesdav.  AprU  4,  1979.  2:00 pm.  vntU  the 
conclusion  of  Itusiness. 

The  Subcommittee  will  meet  in  Ex- 
ecutive Session,  with  any  of  its  consul- 
tants who  may  be  present,  to  discuss  a 
plan  of  action  for  arriving  at  a  recom- 
mendation to  the  full  Committee  on 
the  role  Class-9  Accidents  should  have 
in  the  licensing  process. 

Further  information  ♦  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportimlty  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed- 
eral Employee  for  this  meetteg.  Mr. 
Gary  Quittschreiber.  (telephone  202- 
634-3267)  between  8:15  a.m.  and  S:Ot 
p.m..  EST. 

Dated:  March  14.  1979. 

JOHJI  C.  HOTU. 

Advisory  Committee 
Management  Officer. 
[FR  Doc.  79-8174  Fled  3-19-T9:  8:46  ami 


[7590-01 -M] 

AOVlSOtY  COMMITTEi   ON   RSACTOI  SAffS- 
OUAtOS,  SWCOMMITTB  ON  POWBt  AN* 

BtCTMCAL  SYSTEMS 


The  ACRS  Subcommittee  on  Power 
and  Electrical  Systems  will  hold  a 
meeting  on  March  30.  1079  at  the 
Aloha  Inn.  3901  E.  Van  Buren  St.. 
Phoenix.  AZ  85008  to  review  the  po- 
tential adverse  interactions  through 
the  interconnection  of  protection  and 
safety  sjrstems  with  reactor  control 
systems  on  the  Westinghouse  RESAR- 
414  design.  Notice  of  this  meeting  was 
published  on  February  28.  1979  (44  FR 
11279). 

In  accordance  with  the  procedures 
outlined  in  the  Fedbbal  Reoisteb  on 
October  4.  1978  (43  FR  45926),  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meetixig  when  a  tran- 
script is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub- 
committee, its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state- 
ments should  notify  the  Designated 
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Ped^raJ  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar- 
rangements can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows: 

Frutav.  MarvH  30.  1979.  8:30  a.m.   until  Ute 
conclusion  of  business. 

The  Subcommittee  may  meet  in  Ex- 
ecutive Session,  with  any  of  its  consul- 
tants who  may  be  present,  to  explore 
and  exchange  their  preliminary  opin- 
ions regarding  matters  which  should 
be  considered  during  the  meeting. 

At  the  conclusion  of  the  Executive 
Session,  the  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
Westinghouse.  and  their  consultants, 
pertinent  to  this  review.  The  Subcom 
mittee  may  then  caucus  to  determine 
whether  the  matters  identified  in  the 
Initial  session  have  been  adequately 
covered  and  whether  the  project  Is 
ready  for  review  by  the  full  Commit- 
tee. 

In  addition.  It  may  be  necessary  for 
the  Subcommittee  to  hold  one  or  more 
closed  sessions  for  the  purpose  of  ex- 
ploring matters  involving  proprietary 
mformation.  I  have  determined,  in  ac- 
cordance with  Subsection  KKd)  of 
Public  Law  92-463.  that,  should  such 
sessions  be  required,  it  is  necessary  to 
close  these  sessions  to  protect  propri- 
etary information  (5  U.S.C. 
552b<c)<4)). 

Further  information  regarding 
topics  to  b«'  discussed,  whether  the 
meeting  has  been  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed 
eral  Elmployee  for  thus  meeting.  Mr. 
Gary  Quittschreiber,  (telephone  202- 
634-3267)  between  8:15  am.  and  5:00 
p.m.,  EST 

Background  information  concerning 
items  to  be  considered  at  this  meeting 
can  be  found  in  documents  on  file  and 
available  for  public  inspection  at  the 
NRC  Public  Document  Room.  Itl7  H 
Street,  N.W.,  Washington.  DC  20555. 

Dated:  March  14,  1979. 

John  C.  Hoylb. 
AdtfUory  Committee 
Management  Officer. 

(PR  Doc  79-8173  FUed  3  19-79:  8  45  ami 
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AOVtSOlY  COMIMITTEE  ON  REACTOC 
SAKOUAIOS,  ftOCHHMES  SUSCOMUMITTCE 


NOTICES 

4,    1979    in    Room    1010.    1717    H    St.. 
N.W.,  Washington.  DC  20555. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  4.  1978  (43  FR  45926).  oral  or 
written  statements  may  be  presented 
by  members  of  the  public.  Persons  de 
siring  to  make  oral  statements  should 
notify  the  Designated  Federal  Em 
ployee  as  far  m  advance  as  practicable 
so  that  appropriate  arrangements  can 
be  made  to  allow  the  necessary  time 
during  the  meeting  for  such  state- 
ments. 

The    agenda    for    subject    meeting 
shall  be  as  follows: 

Wednesday.  Ajml  4,  1979.  i:30  p.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  meet  In  Ex 
ecutlve  Session  to  discuss  the  role  and 
responsibility  of  the  ACRS  in  the  reg 
ulatory  process.  The  proposal  that  the 
ACRS  discontinue  the  practice  of  re 
ferencing    unresolved    ACRS    generic 
items  in  its  project  reports  will  also  be 
discussed. 

Further  Information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportunity  to  present 
oral  statement*  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed 
eral  Employee  for  this  meeting.  Mr. 
Raymond  P.  Praley.  (telephone  202/ 
634-3265)  between  8:15  a.m.  and  5:00 
p.m..  EST. 

Dated:  March  14.  1979. 

JOHK  C.  HOYLE, 

Advisory  Committee 
Management  Officer. 

(FR  Dor  7«-»171  Filed  3-1*^79:  8:45  ami 
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AOVtSOlY  comttmt  on  tEAcro*  sar- 

GUARDS.  SUtCOMMITTEE  ON  lEGULATOVY 
ACnVITKS 


NOTICES 


The  ACRS  Procedures  Subcommit- 
tee will  hold  an  open  meeting  on  April 


The  ACRS  Subcommittee  on  Regu- 
latory Activities  will  hold  an  open 
meeting,  on  April  4.  1979,  in  Room 
1046.  1717  H  St.,  N.W..  Washington. 
DC  20555^  Notice  of  this  meeting  was 
published  In  the  Federal  Register  on 
February  28.  1979  (44  FR  11280). 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  4,  1978  (43  FR  45926)  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran- 
script is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub- 
committee, its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state- 
ments should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 


practicable  so  that  appropriate  ar- 
rangements can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.    . 

The  agenda  for  subject  meeting 
shall  be  as  follows:  Wednesday.  April  4. 
1979,  the  meeting  toilt  commence  at 
8:45  o-m. 

The  Subcommittee  will  hear  presen- 
tations from  the  NRC  Staff  and  will 
hold  discussions  with  this  group  perti- 
nent to  the  following: 

(1)  Proposed     Reg:ulatory     Guide. 
Cable  Penetration  Fire  Stop  Qualifi- 
cation Test  for  Nuclear  Power  Plants" 
(Pre  Comment) 

(2)  Proposed  Regulatory  Guide  1.58. 
Revision  1.  "Qualification  of  Nuclear 
Power  Plant  Inspection.  Examination, 
and  Testing  Personnel"  (Pre  Com- 
ment) 

(3)  Proposed  Regulatory  Guide 
1.131,  Revision  1.  •Qualification  Tests 
of  Electric  Cables,  and  Field  Splices, 
for  Light-Water-Cooled  Nuclear  Power 
Plants  (Pre  Comment) 

(4)  Regulatory  Guide  1.140.  Revision 
1.  Design.  Testing,  and  Maintenance 
Criteria  for  Normal  Ventilation  Ex- 
haust System  Air  Filtration  and  Ad- 
sorption Units  of  Light-Water-Cooled 
Nuclear  Power  Plants"  (Post  Com- 
ment) 

Other  matters  which  may  be  of  a 
predeclsional  nature  relevant  to  reac- 
tor operation  or  licensing  activities 
may  be  discussed  following  this  .ses- 
sion. 

Persons  wishing  to  submit  written 
sUtements  regarding  Regulatory 
Guide  1.140,  Revision  1,  may  do  so  by 
providing  a  readily  reproducible  copy 
to  the  Subcommittee  at  the  beginning 
of  the  meeting.  However,  to  insure 
that  adequate  time  is  available  for  full 
consideration  of  these  comments  at 
the  meeting.  It  is  desirable  to  send  a 
readily  reproducible  copy  of  the  com- 
ments as  far  in  advance  of  the  meeting 
as  practicable  to  Mr.  Gary  R 
Quittschreiber  (ACRS),  the  Designat 
ed  Federal  Employee  for  the  meeting, 
in  care  of  ACRS,  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555 
or  telecopy  them  to  the  Designated 
Federal  Employee  (202-634-3319)  as 
far  in  advance  of  the  meeting  as  prac- 
ticable. Such  comments  shall  be  ba.sed 
upon  d<x:iunent8  on  file  and  available 
for  public  inspection  at  the  NRC 
Public  Cocument  Room,  1717  H  St. 
NW..  Washington,  DC  20555. 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  l>een  cancelled  or  resched- 
uled, the  Chairman's  ruling  on  re- 
quests for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed- 
eral Employee  for  this  meeting.  Mr. 
Gary    R.    Quittschreiber.    (telephone 


202/634-3267)  between 
5:00  p.m..  EST. 

Dated:  March  14. 1979. 


8:15  ajn.  and     [7590-01-M] 


JOHIf  C.  Hotle. 
Advisory  Committee 
Management  Officer. 

[FR  Doc.  79-8170  PUed  3-19-79;  8:45  am) 


APfUCATICNS  KM  UC8ISES  TO  EXPOIT 
NUOEAI  rAOUmS  Ot  MATBtlAU 

Pursuant  to  10  CPR  110.70.  "Public 
Notice  of  Receipt  of  an  Application," 
please  take  notice  that  the  Nuclear 
Regtilatory  Commission  has  received 
the  following  applicationB  for  export 
licenses.  A  copy. of  each  application  is 
on   file   in  the  Nuclear  Regulatory 
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Commission's  Public  Document  Room 
located  at  1717  H  Street  NW.,  Wash- 
ington. D.C. 

Dated:  March  12.  1979.  at  Bethesda. 
Maryland 

For  the  Nuclear  Regulatory  Com- 
mission. 

GBUiLD  G.  OPLmocs. 
Assistant      Director,      Export/ 
Import      and      International 
Safeguards,  Of/ice  of  Interna- 
tional Programs. 


Suae  of  appilcmot.  date  of  aiipUckUaa. 
datp  received.  •ppUckUoo  number 


M«t«riAl  type 


ICsterlkl  tn  KOofruns 


Total  element    TMal  laotope 


End-uae 


Country  of  dwUmrinn 


Tranaaueleor.  Inc.  ftb.  SB,  UT9,  Mar. 

1.  1979.  XSNM014M. 
WesUngttouie  Btoctric.  Feb.  17.  ItTf . 

Mar.  a.  Itl*.  XBNMOKTL 

WeaUnchouae  Electric  Mar.  1.  1*79. 

Mar.  t.  1979.  XBNM0147X 
Marubeni    America    Corp..    Mar.    1. 

1979.  Mar.  «.  1979.  X8NMOU7S. 


tJU  enriched  uranium-.. 

14.101 

S.6  enrlctied  uranium 

U1.000 

>  J  enriched  uranium 

757.17* 

IS  enriched  uranium 

S.799 

456.389      Reload  fuel  rlnchals  > 


Oweden. 


4.M0     Initial  core  and  3  reloads  to  Philippines. 
Philippine     Nudear     Power 
Plant  Unit  No.  1.    . 
SS.OOS      Initial  core,  plua  40  reloads  for  South  Korea. 
Kori-2.    . 
103      Fuel  (or  Pukushlma  I,  Unit  No.  Japan. 
4.    . 


(FR  Doc.  79-«176  FUed  >-19-79: 8:45  am] 


{7590-01-M] 

(Docket  Nos.  8TN  60-«6»-A  and  STN  50- 
M9-AJ 

NiW  BMKAND  POWR  CO.,  ET  AL 

t«<Mpf  ot  AdJitioa  AatMrml  kiformation:  Tim* 
for  Swbmissioa  of  Vi*wt  o«  AniHntsI  Mottors 

New  England  Power  Company, 
Bangor  Hydro-Electric  Company. 
Canal  Electric  Company.  Fitchburg 
Gas  Sc  Electric  Light  Company.  Maine 
Public  Service  Company.  Massachu- 
setts Municipal  Wholesale  Electric 
Company,  Montaup  laectrlc  Company. 
Narragansett  Electric  Company.  Taun- 
ton Municipal  Lighting  Plant,  and 
Vermont  Electric  Cooperative.  Inc.. 
(applicants)  pursuant  to  Section  103  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  filed  on  January  16/ 1979.  in- 
formation requested  by  the  Attorney 
General  for  Antitrust  Review  as  re- 
quired by  10  CFR  Part  50,  Appendix  L. 
The  information  concerns  two  addi- 
tional ownership  pcutlcipants.  Maine 
Public  Service  Company  and  Massa- 
chusetts Municipal  Wholesale  Electric 
Company  of  the  New  England  Power 
Project,  UnlU  1  and  2  to  be  located  in 
Washington  County  in  Charlestown, 
'Rhode  Island. 

The  information  was  filed  in  connec- 
tion with  the  application  for  construc- 
tion permits  filed  by  the  New  England 
Power  Company. 


1     I  '< 


Notice  of  Receipt  of  the  Antitrust 
Application  was  published  in  the  Fed- 
eral Recisteb  under  Docket  No.  P- 
533-A  on  July  7,  1975  (40  PR  28510). 

A  copy  of  the  letter,  dated  January 
15.  1979.  fUed  by  the  New  England 
Power  Company  is  available  for  public 
inspection  and  copying  for  a  fee  at  the 
Commlssicm's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington,  D.C. 
20555  and  in  the  local  public  document 
rooms  located  at  the  Cross  Mill  Public 
Library.  Old  Post  Road.  Charlestown, 
Rhode  Island  02813  and  the  University 
of  Rhode  Island.  University  Library, 
Government  Publications  Office. 
Kingston.  Rhode  Island  02881. 

Any  person  who  wishes  to  have  his 
views  on  the  antitrust  matters  with  re- 
spect to  the  Massachusetts  Municipal 
Wholesale  Electric  Company  and 
Maine  Public  Service  Company  pre- 
sented to  the  Attorney  General  for 
consideration  should  submit  such 
views  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Chief.  Antitrust  and  Indem- 
nity Group,  Office  of  Nuclear  Reactor 
Regulation,  on  or  before  May  21.  1979. 

Dated  at  Bethesda,  Maryland,  this 
12th  day  of  March.  1979. 

For  the  Nuclear  Regulatory  Com- 
mission. 

OlamD.  Parr, 
CJiief.    Light     Water    Reacton 
BrantA  No.  X  Division  of  Prof- 
ect  Management 

[FR  Doc.  79-8176  Filed  S-19-79: 8:45  am] 


[7715-01-Ml 

POSTAL  RATE  COMMISSION 

(Order  No.  247;  Docket  No.  A79-81 

OVniY,  H.  DAK.  5S3M  (THE  XMNSOMS, 
PCnnONBtS) 

Ordor  of  rSinf  of  Appool 

March  15, 1979. 
On  March  12,  1979.  the  Commission 
received  a  handwritten  letter  from  the 
Johnsons  (hereinafter  "Petitioners") 
on  behalf  of  themselves  and  other  sim- 
ilarly situated  ocmceming  alleged  T3B. 
Postal  Service  plans  to  dose  the 
Overly,  North  DakotA  post  office.  On 
the  same  day  the  Commission  received 
two  (2)  other  appeal  letters  from  mem- 
bers of  the  Overiy  community  which 
are  being  consolidated  with  that  of  the 
Johnsons  for  convenience.  Althou^ 
the  letter  makes  no  explicit  reference 
to  the  Postal  Reorganization  Act.  we 
believe  it  should  be  liberally  construed 
as  a  petition  for  review  pursuant  to 
section  404(b)  of  the  Act  (39  UJB.C. 
404(b)),  so  as  to  preserve  petitioners' 
right  to  appeal  which  is  subject  to  a 
30-day  time  limit.'  Since  the  petition 


<39  UJS.C.  404(bKS).  89  VA.C.  404(b) 
added  to  title  39  by  Pub.  L.  94-481  CSeptem- 
ber  24.  1976).  90  Stat.  1810-1811.  Our  rules 
of  practice  governing  tbese  cases  appear  at 
39  C3^  3001.110  H  j 
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was  apparently  written  by  a  layman 
rather  than  an  attorney,  it  does  not 
conform  perfectly  with  the  Commis- 
sion's rules  of  practice  which  also  re- 
quire a  petitioner  to  attach  a  copy  of 
the  Postal  Service's  final  determina- 
tion to  the  petition.'  However,  section 
1  of  the  Commission's  rules  of  practice 
calls  for  a  liberal  construction  of  the 
rules  to  secure  just  and  speedy  deter- 
mination of  issues.' 

The  Act  requires  that  the  Postal 
Service  provide  the  affected  communi- 
ty with  at  least  60  days'  notice  of  a 
proposed  post  office  closing  so  as  to 
•••  •  •  Insure  that  such  persons  will 
have  an  opportunity  to  present  their 
views."*  The  petition  requests  that  the 
decision  to  close  the  Overly  post  office 
be  reversed.  Prom  the  face  of  the  peti- 
tion it  is  unclear  whether  the  Postal 
Service  provided  60  days'  notice, 
whether  any  hearings  were  held,  and 
whether  a  determination  has  been 
made  under  39  U.S.C.  403(bK3).  (Peti- 
tioners failed  to  supply  a  copy  of  the 
Postal  Service's  final  determination,  if 
one  is  in  existence.)  The  Commission's 
rules  of  practive  require  the  Postal 
Service  to  file  the  administrative 
record  of  the  case  within  15  days  after 
the  date  on  which  the  petition  for 
review  is  filed  with  the  Commission.' 

The  Postal  Reorganization  Act 
states: 

The  Postal  Service  shall  provide  a  maxi- 
mum degree  of  effective  and  regular  postal 
services  to  rural  areas,  conimunities,  and 
smsUl  towns  where  post  offices  are  not  self- 
MUit&lning.  No  small  post  office  shall  be 
closed  solely  for  operating  at  a  deficit,  it 
tx^ing  the  specific  intent  of  the  Congress 
that  effective  postal  services  be  Insured  to 
residents  of  both  urban  and  rural  communi- 
ties.* 

Section  404<bK2MC)  of  the  Act  specifi- 
cally includes  consideration  of  this 
goal  In  determinations  by  the  Postal 
Service  to  close  post  offices.  Petition- 
crs  assert  that  the  Overly  post  office  is 
the  identity  of  the  town  and  that  they 
depend  on  its  existence.  The  effect 
"on  the  contununity"  of  a  post  office 
closing  is  made  a  mandatory  subject 
for  consideration  by  section 
404(b)<2MA)  of  the  Act.  The  petition 
appears  to  set  torth  the  Postal  Service 
action  complained  of  in  sufficient 
detail  to  warrant  further  inquiry  to 
determine  whether  the  Postal  Service 
complied  with  its  regulations  for  the 
discontinuance  of  post  offices.' 


NOTKCS 

The  Act  does  not  oomtemplate  ap- 
pointment of  an  Officer  of  the  Com- 
mission in  section  404(b)  cases,  and 
none  is  being  appointed.* 

The  ComnUaaion  Orden: 

(A)  The  letter  of  March  12.  1979. 
from  the  Johnsons  shJdl  be  construed 
as  a  petition  for  review  pursuant  to 
section  40(b)  of  the  Act  (39  US.C 
404(b)).  The  two  (2)  other  letters  of 
March  12,  1979.  will  be  consolidated 
with  the  Johnsons'  petition. 

(B)  The  Secretary  of  the  Commis- 
sion shall  publish  this  Notice  and 
Order  In  the  Pedehal  Rbcister. 

(C)  The  Postal  Service  shall  file  the 
administrative  record  in  this  case  on 
or  before  March  27,  1979,  pursuant  to 
the  Commission's  niles  of  practice  (39 
CFR  3001.113(a)). 

By  the  Commission. 

David  F.  Harris. 
Secretary. 


•3«  CFR  3001.111(a). 

»39  CFR  3001.1. 

•39U.S.C.  404(bHl). 

>39  CFR  3001.113(a).  The  Postal  Rate 
Commission  informs  the  Postal  Service  of 
its  receipt  of  s^jch  an  appeal  by  issuing  PRC 
Form  No.  56  to  the  Postal  Ser\ice  upon  re- 
ceipt of  each  appeal. 

•39  D.S.C.  101(b). 

'42  PR  59079-59085  (11/17/77);  the  Com- 
mission's  standard  of  review  Is  set  forth  at 
39  U.S.C.  404(bK5). 


March  IX  im. 
March  15.  1979. 

March  27.  1979.. 


April  2.  I979_ 

April  U.  1979.. 
April  IS.  1979- 
May  11.  1979- 


July  10.  1979 


.  FOIiic  of  Petition 

.  KoUee  and  Order  of  Pllln«  of 

Appeal. 
.  Plltjig  of  record  by  Postal 

Serrtce  l$ee  39  CFR 

laOOlllSO)]. 
.  Laat  day  for  filing  of  petUions 

(o  tntervene  lief  39  CFR 

IMOl.llKb)!. 
.  Petttionrrs' initial  brief  (Me  39 

CFR  {  3001.1  l&<a)|. 
.  Postal  8<Tvlce  answering  brief 

t«ee  39  CFR  f  3001  I  l&<bi) 
.  tDPeUtioners'  reply  brief.  If 

petlUoners  choo&r  to  file 

TOch  brief  iter  39  CFR 

{3001.11S<c>]. 
<2)  Deadline  for  motiomi  by 

any  party  requesting  oral 

argument.  The  Commission 

wfl]  exercise  Its  discretion,  as 

Uw  IllUlliti  of  prompt  and 

JOBt  decMon  may  require,  in 

■che«talln(  or  dispensing 

with  oral  argument. 
Expiration  of  120-day 

decisional  schedule  (are  39 

CSC  (404<bM5)]. 


(PR  Doc.  79-054  Filed  3-19-79.  8:45  am) 

[6560-24-M] 

THE  REGULATOIY  COUNai 

CALBIDAa  OF  FEOeiAi  lEOULATIONS 


AGENCY:  The  Regulatory  Council. 

ACmON:  Correction  of  Calendar  of 
Federal  Regulations. 

SUMMARY:  In  FR  Doc.  79-5969.  ap- 
pearing at  11388  In  the  Federal  Regis- 
ter for  Wednesday.  February  28.  1979. 
on  11458,  In  the  third  column,  in  the 
last  sentence  of  the  paragraph  entitled 
"Major  Alternatives  Under  Study." 
please  change  "now"  to  "not". 


Dated:  March  14, 1979. 

Mark  O.  ScHomBnc, 
Calendar  Coordinator. 
The  Regvlalory  Council 

FR  Doc.  79-8301  FDad  S-19-79-,  8:45  am) 


TEXT  or  Proposed  Ritls  Crakob 
(MBTC  Fae  IncraMes] 


[7715-01-M] 

CAIENOAI  OF  FOCtAi  ISeUIAnONS 


AGENCY:  The  RegulAtory  Council. 

ACTION:  Correction  of  the  Calendar 
of  Federal  Regulations. 

SUMMARY:  In  FR  Doc.  79-5969  ap- 
pearing at  page  11469  in  the  Federal 
Register  of  Wednesday,  February  28. 
1979,  In  the  entry  "U£.  Postal  Service 
Request  for  a  Recommended  Decision 
on  Establishing  an  Electronic  Comput- 
er Originated  Mall  (ECOM)  Subclass. 
Docket  MC78-3,  PUed  with  the  Com 
mission  on  September  8,  1978."  the  fol- 
lowing change  should  be  made: 

On  page  11469,  column  1.  the  fourth 
and  fifth  sentences  under  the  section 
entitled  "Estimate  and  Summary  of 
Economic  Effects"  are  corrected  as  fol- 
lows: 

"If  the  Commission  recommends  the 
Service's  request,  then  there  Is  a  legal 
question  whether  electronic  messages 
will  fall  imder  the  Private  Express 
Statutes,  which  prohibit  private  car 
rlage  of  mail.  The  Commission  Is  re- 
questing legal  memoranda  from  the 
parties  to  the  proceeding  to  help  re- 
solve this  question  of  law." 

Dated:  March  16, 1979. 

Mark  O.  ScBOEirBERG, 
Calendar  Coordinator, 
the  Regulatory  Council 

(FR  Doc.  79-8389  PUed  3-19-79;  8:45  ami 


[M1(M>1-M] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-15819;  FQe  No.  8R-MSTS 
79-11 

MWWCST  SECUtfTKS  ItUST  Ca 


•In  the  Matter  of  Gresham.  S.C.  Route 
No.  1.  Docket  No.  A78-1  (May  11. 1978). 


Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l),  as  amended  by  Pub. 
L.  No.  94-29,  Section  18  (June  4.  1975). 
notice  Is  hereby  given  that  on  Febru- 
ary 22,  1979,  the  above  mentioned  self- 
regulatory  organization  filed  with  the 
Securities  and  Exchange  Commission 
a  proposed  rule  change  as  follows: 


Settlement  SenioM 


CNd      New 


CN8  Interactivity  morement: 

Loot 0.70       0.75 

Short .70         .76 

Depository      deUrery      Instruction 

(DDI)  '.T?        •.79 
Depodtory  Services 

Deposita: 

ajn.  (to  II  am.)-.. ..„„-_  .70          .76 

p.m  (to  11:30-5:30  pjn.) , J5          .60 

Withdrawals: 

Regular „_...___ •J.oo      •2M 

Demand....-...™.. "j.so      *i.li 

Safekeeplng- 

Pcr  Issue /month.- .45          .49 

Per  1.000  share -.  .020        .025 

Pledge  loan  items: 

Pledge _ .40          .45 

Release 40  .45 

Aoconunodation  transfers 3.50       5.00 

Monthly  Service  Charge 
Account  maintenance  fee 150.00    157.00 

•Exclusive  of  .10/ltem  ke^-punch  Input  fee  (not 
charged  when  Communications  System  terminal  is 
used  for  Input.) 

For  a  detailed  explanation  of  the  individu- 
al services,  refer  to  Section  27,  Subject  No. 
27  of  the  MST  Systeib  Operations  Hand- 
book. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  forego- 
ing proposed  rule  change  Is  as  follows: 

The  proposed  rule  change  is  a  new 
Midwest  Securities  Trust  Company 
("MSTC")  pricing  schedule  that  incor- 
porates new  price  Increases  as  a  result 
of  near  double  digit  inflation  during 
1978,  required  increases  In  controls 
and  audit  support,  and  the  need  for 
continued  product  enhancement.  The 
effective  date  of  these  changes  will  be 
March  1,  1979. 

"The  proposed  rule  change  represents 
an  equitable  allcx^tion  of  reasonable 
dues  among  Its  participants.  It  also  as- 
sures prompt  and  accurate  clearance 
and  settlement  of  security  transac- 
tions and  fosters  cooperation  and  co- 
ordination among  persons  engaged  in 
the  clearance  and  settlement  of  secu- 
rity transactions  by  making  the  Mid- 
west Securities  Trust  Company  more 
competitive. 

MSTC  believes  that  the  proposed 
rule  change  will  not  impose  any  bur- 
dens on  competition. 

The  foregoing  rule  change  has 
become  effective,  pursuant  to  Section 
19(bK3)  of  the  Seciu-ltles  Exchange 
Act  of  1934.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change 
if  It  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  Interest,  for  the  protec- 
tion of  investors  or  otherwise  in  fur- 
therance of  the  purposes  of  the  Secu- 
rities Exchange  Act  of  1934. 


NOTICES 

Interested  persons  are  Invited  to 
submit  written  data,  views  and  argu- 
ments concerning  the  foregoing.  Per- 
sons desiring  to  make  written  submis- 
sions should  file  6  copies  thereof  with 
the  Secretary  of  the  Commission,  Se- 
curities and  Exchange  Commission. 
Washington.  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing 
and  of  all  written  submissions  will  l>e 
available  for  inspection  and  (K)pying  in 
the  Public  Reference  Room.  1100  L 
Street.  N.W.,  Washington,  D.C.  Copies 
of  such  filing  will  also  be  available  for 
Inspection  and  copying  at  the  princi- 
pal office  of  the  above-mentioned  self- 
regulatory  organization.  All  submis- 
sions should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  l>e  submitted  on  or  before  April 
10. 1979. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  del- 
egated authority. 

George  A.  Fttzsimmons. 
March  7,  1979. 

Secretary. 
(PR  Doc.  79-8199  Piled  3-^19-79;  8:45  am] 


[8010-01-M] 

[Rel.  No.  20947:  70-8281] 

WEST  TEXAS  UTKITIES  CO. 

PrepoMd  Chon««  in  Gilewlotien  of  Eam*d  Sw- 
plus  AvailoM*  for  DivMcnds  Und*r  Swppi*- 
m*ntal  liMUnfur**  and  f  repoMtd  Divid*nd  to 
Forvnt 

March  6,  1979. 

NOTICE  IS  HEREBY  GIVEN  that 
West  Texas  Utilities  Company 
("WTU").  P.  O.  Box  841.  AbUlne. 
Texas  79604.  an  electric  utility  subsidi- 
ary of  Central  and  South  West  Corpo- 
ration ( 'CSW  ").  a  registered  holding 
company,  has  filed  with  this  Commis- 
sion a  declaration  and  an  amendment 
thereto  pursuant  to  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"), 
designating  Sections  6(a)  and  7  of  the 
Act  as  applicable  to  the  proposed 
transactions.  All  interested  persons 
are  referred  to  the  declaration,  as 
amended,  which  is  summarized  below, 
for  a  complete  statement  of  the  pro- 
posed  transactions. 

WTU  seeks  authorization  to  pay  to 
its  parent  CSW  additional  dividends 
on  its  common  stock  under  the  terms 
of  its  indenttire.  dated  August  1,  1943 
(the  "Indenture"),  as  amended  and 
supplemented  by  supplemental  Inden- 
tures dated  January  1.  1958.  February 
1.  1961.  January  1,  1969,  and  July  1. 
1973  (the  "Supplemental  Inden- 
tures"). The  Supplemental  Indentures 
In  each  case  prohibit  the  payment  of 
dividends  on  common  stock  (with 
stated  exceptions)  In  excess  of  the  sum 
of  (a)  earned  surplus  determined  as 
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provided  In  the  Supplemental  Inden- 
tures earned  after  a  specified  date  (In 
each  case  immediately  prior  to  the 
date  of  that  Supplemental  Indenture): 
(b)  a  stated  dollar  amount  of  earned 
surplus  at  such  specified  date  (eqtilva- 
lent  to  estimated  dividends  on 
common  and  preferred  stocks  for  the 
12  months  beginning  with  the  date  of 
such  Supplemental  Indenture);  and  (c) 
such  additional  amount  as  may  be  au- 
thorized by  this  Commission  under 
the  Act  pursuant  to  application  by 
WTU. 

A  clause  in  each  Supplemental  In- 
denture requires  (with  slight  vari- 
ations in  language)  that  in  determin- 
ing earned  surplus  earned  after  the 
specified  date: 

(i)  the  amounts  to  be  deducted  from  the 
total  gross  eamlngs  and  income  for  mainte- 
nance and  repairs  and  as  charges  or  provi- 
sions for  depreciation,  retirements,  renewals 
and  replacements  and/or  amortization, 
shall  be  not  less  in  £he  segregate  than  an 
amount  equal  to  fifteen  per  centum  (15%) 
of  the  gross  operating  revenues  derived  by 
WTU  during  such  period  from  the  operation 
of  electric,  gas  and  water  utility  properties 
subject  to  the  lien  of  this  Indenture  (after 
deducting  from  such  revenues  an  amount 
equal  to  the  cost  of  electricity,  gas  and 
water  purchased  during  such  period  for  ex- 
change or  resale),  and  (ii)  the  amounts  to  be 
so  deducted  as  charges  or  provisions  for  de- 
preciation, retirements,  renewals  and  re- 
placements and/or  amortization,  shall  be 
not  less  in  the  aggregate  than  an  amoimt 
equal  to  the  required  percentage  (as  defined 
elsewhere  within  the  Indenture,  as  amend- 
ed), of  the  arithmetical  average  of  the 
amount  of  depreciable  property  (as  defined 
within  the  Indenture)  of  WTU  at  the  begin- 
ning, and  the  amount  thereof  at  the  end,  of 
such  period. 

Clause  (i)  quoted  above  has  the 
effect  of  inflating  deductions  from 
earned  siuplus  when  revenues  are  In- 
flated by  fuel  cost  recoveries.  Over  the 
last  five  years  WTU's  cost  of  fuel  has 
risen  very  rapidly.  WTU  states  that  its 
fuel  costs  as  a  percentage  of  operating 
revenues  (less  purchased  power)  rose 
from  17.2%  to  55.8%  from  the  years 
December  31.  1973  to  December  31, 
1977.  Since  WTU  has  fuel  adjustment 
clauses  covering  virtually  all  sales,  its 
operating  revenues  have  been  greatly 
inflated,  as  has  the  maintenance  and 
renewal  fund  requirement  and  the  re- 
lated retained  earnings  deduction. 
WTU  anticipates  that  this  inflation 
will  begin  to  restrict  its  ability  to 
maintain  Its  traditional  dividend 
payout  ratio  sometime  in  1980.  Such 
ratio  for  the  last  five  years  was  as  fol- 
lows: 1973.  59.8%;  1974,  59.2%;  1975. 
58.3%:  1976.  61.5%:  and  1977.  64.2%. 

WTU  requests  authorization  to  pay 
dividends  on  its  common  stock  out  of 
earned  surplus  earned  after  De- 
cembver  31,  1978.  determined  as  pro- 
vided In  such  Suplemental  Indentures 
but  after  deducting  as  a  minimum 
only    the    amoimts    required    imder 
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clause  (li)  quoted  above  (not  the 
amounts  required  under  clause  (D)  and 
utilizing  2.8%  as  the  required  percent- 
age for  charges  of  depreciation,  retire- 
ments, renewals,  replacements  and/or 
amortization,  said  2.8%  being  equal  to 
WTU's  average  depreciation  rate  on 
depreciable  bondable  property  for  the 
period  January  1.  1973.  through  De- 
cember 31.  1978.  WTU  states  that  it 
would  accept  a  further  limitation  on 
such  authorization  that  no  dividend 
on  common  stock  could  be  paid  out  of 
such  additional  earned  surplus  unless 
earned  during  the  12  calendar  months 
Immediately  preceedlng  its  payment. 

It  should  be  noted  that  the  dividend 
restriction  In  effect  under  Section  16 
of  Article  III  of  the  Indenture  (restric- 
tions also  involving  minimum  deduc- 
tions for  maintenance,  etc..  based  on 
operating  revenues)  does  not  contain  a 
provision  expressly  permitting  the 
Commission  to  authorize  the  payment 
of  dividends  on  common  stock  out  of 
otherwise  restricted  earned  surplus. 
Earned  surplus  under  this  restriction 
is  calculated  on  cumulative  basis  from 
1943  and  there  is  at  present  a  substan- 
tial cushion  of  unrestricted  earned 
surplus  accumulated  In  prior  years.  If 
this  cushion  is  exhausted  before  the 


NOTICES 

maturity  of  presently  outstanding 
series  of  bonds.  aggregating 
$67,000,000  in  principal  amount  and 
maturing  between  1981  and  2003. 
WTU  could  have  to  redeem  the  bonds 
before  maturity,  attempt  legal  action 
to  permit  deviation  from  the  terms  of 
the  restriction,  or  seek  other  presently 
undetermined  remedies. 

WTU  also  proposes  to  pay  to  CSW, 
prior  to  May  31,  1979.  an  extraordi- 
nary dividend  on  common  stock  of 
$15,000,000.  This  amount  would  be  (1) 
borrowed  back  by  WTU  on  a  short- 
term  basis,  which  matter  is  the  subject 
of  separate  application  by  declarants 
and  affiliates  seeking,  among  other 
things,  a  temporar>'  increase  In  WTU's 
short-term  borrowing  authorization 
(File  No.  70-«163),  and  (2)  refinanced 
sometime  in  1979  from  the  is.suance  of 
first  mortgage  bonds.  The  purpose  of 
the  dividend  payment  is  to  bring 
WTU's  capitalization  ratios  into  line 
with  appropriate  criteria  and  to 
reduce  by  $15,000,000  the  amount  of 
common  stock  equity  which  CSW  will 
have  to  raise  In  1979.  WTU's  capital- 
ization at  September  30.  1978.  and  as 
adjusted  as  of  such  date  for  the  pro- 
posed transaction,  is  as  follows: 


case  of  an  attorney  at  law.  by  certifi- 
cate) should  be  fUed  with  the  request. 
At  any  time  after  said  date,  the  decla- 
ration, as  amended  or  as  It  may  be  fur- 
ther amended,  may  be  permitted  to 
become  effective  as  provided  in  rule  23 
of  the  General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri- 
ate. Persons  who  request  a  hearing  or 
ad\lce  as  to  whether  a  hearing  is  or- 
dered will  receive  any  notices  and 
orders  Issued  in  this  matter.  Including 
the  date  of  the  hearing  (If  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Pttzsimmons, 

Secretary. 

(FR  Doc.  79-«198  PUed  3-19-79;  8:45  ami 


(Dollars  In  millions] 


ActuBl  Fercent       Profonna       Percent 


Common  equity 
Common  stock . 


Retained  eamlnss.. 


Premium  on  capital  stock. 


Total  common  equity... 

Preferred  stock 

Lone-term  debt 

Total  capitalization ...... 

Sbort-term  deM  — — __ 


91.534 

.     6.000 

67.000 

164,534 

6.000  . 


SS.6 

3.7 
40.7 

100.0 


It  is  requested  that  this  extraordi- 
nary dividend  be  authorized  without 
application  of  the  restrictions  to 
which  all  other  dividends  would  be 
subjected  (although  it  would  remain 
subject  to  Indenture  restrictions  from 
which  no  Commission  relief  may  be 
obtained).  Including  the  earned  within 
12  months  limitation,  mentioned  pre- 
viously, which  will  apply  to  future 
dividends. 

It  is  sUted  that  WTU  has  transmit- 
ted a  copy  of  its  amended  application 
to  Harris  Trust  and  Savings  Bank,  the 
trustee  under  WTU's  Indenture,  and 
agrees  to  furnish  the  trustee  a  copy  of 
this  notice,  any  amendments  to  the 
Form  U-1  filed  by  It  In  this  matter  and 
any  orders  issued  herein. 

The  fees  and  expenses  to  be  Incurred 
in  connection  with  the  proposed  trans- 
actions are  estimated  at  $3,300.  It  is 


[4710-09-M] 

DEPARTMENT  OF  STATE 

[Public  Notice  ft52] 

•UREAU  CF  OCEANS  AND  MTERNATIONAL 
ENVIRONMENTAL  AND  SOOinnC  AfFAIRS 

froppMd  Migratory  Sp*ci«t  C«nv«fitie«i 

M##nfi0 
654,450 664,450 

36,793 21.793 The  Department  of  State  will  hold  a 

291 in  ~~ public  meeting  on  Tuesday.  April  10. 

~  1979.  at  1:30  P.M.  to  obtain  oral  com- 

"•000              4  0  ments  on  a  draft  global  convention  on 

67!ooo             44J  conservation    of    migratory    species. 

which  has  been  proposed  by  the  Ped- 

149,534            100.0  eral  Republic  of  Germany.  The  meet- 

Ing  will  be  held  in  Room  1912  at  the 

34.000 Department  of  SUte,  2201  C  Street. 

■ — ■ N,W.,  Washington.  D.C. 

Detailed  written  comments  on  the 
stated  that  no  state  commission  and  proposed  convention  also  may  be  sub- 
no  federal  commission,  other  than  this  mitted  and  may  be  summarized  orally 
Commission,  has  Jurisdiction  over  the  at  the  April  10  meeting.  Comments  re- 
proposed  transactions.  celved  on  the  environmental  aspects 
NOTICE  IS  FURTHER  GIVEN  that  will  assist  in  the  preparation  of  a  draft 
any  Interested  person  may,  not  later  environmental  impact  statement  on 
than  March  29.  1979,  request  in  writ-  the  proposed  treaty, 
ing  that  a  hearing  be  held  on  such  The  proposed  convention  is  Intended 
matter,  stating  the  nature  of  his  Inter-  to  promote  national  conservation 
est.  the  reasons  for  such  request,  and  measures  by  range  states  of  migratory 
the  issues  of  fact  or  law  raised  by  said  species  which  are  identified  under  the 
declaration,  as  amended,  which  he  de-  convention  as  in  Immediate  and  strln- 
sires  to  controvert;  or  he  may  request  gent  need  of  such  protection;  the  con- 
that  he  be  notified  if  the  Commission  ventlon  would  also  promote  conclusion 
should  order  a  hearing  thereon.  Any  of  new  international  conservation 
such  request  should  be  addressed:  Sec-  agreements  on  migratory  species 
retary.  Securities  and  Exchange  Com-  among  the  respective  range  states, 
mission.  Washington.  D.  C.  20549.  A  drawing  on  criteria  to  be  set  forth  in 
copy  of  such  request  should  be  served  the  convention,  so  as  to  maintain  or 
personally  or  by  mail  upon  the  declar-  restore  a  favorable  conservation  status 
ant  at  the  above-stated  address,  and  for  those  species.  The  German  govem- 
proof  of  service  (by  affidavit  or,  in  ment  has  Issued  invitations  to  a  pleni- 


potentiary negotiating  conference  to 
be  held  in  Bonn  on  June  11-23,  1979, 
for  the  purpose  of  adopting  the  con- 
vention. 

Copies  of  the  draft  convention  and 
information  about  the  meeting  may  be 
obtained  from  Mr.  Cameron  Sanders 
or  Mr.  William  Mansfield,  Office  of 
Environmental  Affairs,  Department  of 
State.  Room  7820,  Washington.  D.C. 
20520  (tel.  202/632-2418). 

For  the  Secretary  of  State. 

William  Alston  Hayne, 
Deputy  Assistant  Secretary 
for  Environmental  Affairs. 

March  9.  1979. 

(PR  Doc.  79-8316  Filed  3-19-79:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Offk*  of  Hio  Socrotory* 

ANTIDUMPING;  45  R.PJM.  ADAPTORS  FROM 
Tttf  UNITED  KINGDOM 

Torminotion  of  InvosHgotion  Bosod  oa  |iIo 
UkoNlioed  of  Iniury 

AGENCY:  United  SUtes  Treasury  De- 
partment. 

ACrriON:  Termination  of  Antidump- 
ing Investigation. 

SUMMARY:  This  notice  is  to  ad\ise 
the  public  that  an  antidumping  inves- 
tigation involving  45  r.p.m.  adaptors 
from  the  United  Kingdom  is  being  ter- 
minated. The  investigation  is  being 
terminated  as  the  result  of  a  finding 
by  the  United  States  International 
Trade  Commission  that  there  is  "no 
reasonable  indication  of  Injury  or  like- 
lihood of  injury"  to  the  domestic  in- 
dustry caused  by  imports  of  the  sub- 
ject merchandise  from  the  United 
Kingdom. 

EFFECTIVE  DATE:  March  20,  1979. 

FOR  FURTHER  INFORMATION 
CONTACrr 

Mary  S.  CHapp,  U.S.  Customs  Serv- 
ice, Office  of  Operations.  Duty  As- 
sessment Division,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C. 
20229  (202-566-5492). 

SUPPLEMENTARY  INFORMATION: 
On  February  2,  1979,  and  "Antidump- 
ing Proceeding  Notice"  was  published 
in  the  Federal  Register  with  respect 
to  45  r.p.m.  adaptors  from  the  United 
Kingdom  (44  FR  6824). 

The  notice  stated  that  Treasury  had 
concluded  that  there  was  substantial 
doubt  of  injury*  to,  or  likelihood  of 
injury  to,  an  industry  in  the  United 
States  by  reason  of  imports  of  45 
r.p.m.  adaptors  from  the  United  King- 
dom. Accordingly,  the  United  States 
International  Trade  Commissioi^  was 
advised  of  such  doubt  pursuant  to  sec- 
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tion  201(cK2)  of  the  Antidumping  Act 
of  1921.  as  amended  (19  U.S.C. 
160(cK2))  (hereinafter  referred  to  as 
the  "Act"). 

The  United  States  International 
Trade  Commission  has  determined, 
and  on  March  2,  1979,  it  advised  the 
Secretary  of  the  Treasury  pursuant  to 
section  201(cK2)  of  the  Act  (19  U,S.C. 
160(c)(2)),  that  there  is  no  reasonable 
indication  that  an  Industry  in  the 
United  States  is  being,  or  is  likely  to 
be.  injured,  or  is  prevented  from  being 
established,  by  reason  of  the  importa- 
tion of  45  r.p.m.  adaptors,  alleged  to 
be  sold  at  less  than  fair  value,  from 
the  United  Kingdom  Into  the  United 
States.  This  determination  was  pub- 
lished in  the  Federal  Register  on 
March  8,  1979  (44  FR  12778). 

Accordingly,  the  antidumping  inves- 
tigation with  respect  to  45  r.p.m. 
adaptors  from  the  United  Kingdom  is 
hereby  terminated,  as  provided  for  in 
section  201(c)(2)  of  the  Act  (19  UJS.C. 
160(c)(2)). 

Robert  H.  Mundheim. 
General  Counsel 
of  the  Treasury. 
March  12,  1979. 
[PR  Doc.  79-8322  Piled  3-19-79;  8:45  am] 


[4810-40-M] 

[Dept.  Circular  PubUc  Debt  Series  No.  6-79] 

TREASURY  NOTES  OF  MARCH  31,  I9f  1 

Sofiot  R-19t1 

March  15, 1979. 

1.  Invitation  por  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second  Lib- 
erty Bond  Act.  as  amended,  invites 
tenders  for  approximately 

$2,880,000,000  of  United  States  securi- 
ties, designated  Treasury  Notes  of 
M%rch  31,  1981.  Series  R-1981  (CUSIP 
No.  912827  JN  3).  The  securities  will 
be  sold  at  auction  with  bidding  on  the 
basis  of  jrield.  Payment  will  be  re- 
quired at  the  price  equivalent  of  the 
old  bid  yield  of  each  accepted  tender. 
The  Interest  rate  on  the  securities  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  In  the  manner 
described  below.  Additional  amounts 
of  these  securities  may  be  issued  to 
Government  accounts  and  Federal  Re- 
serve Banks  for  their  own  account  in 
exchange  for  maturing  Treasury  secu- 
rities. Additional  amounts  of  the  new 
securities  may  also  be  issued  at  the 
average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and  inter- 
national monetary  authorities,  to  the 
extent  that  the  aggregate  amount  of 
tenders  for  such  accounts  exceeds  the 
aggregate  amount  of  maturing  securi- 
ties held  by  them. 


16991 

2.  Description  op  Sbcurities 

2.1.  The  securities  will  be  dated  April 
2.  1979,  and  will  bear  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  September  30.  1979.  and  each 
subsequent  6  months  on  March  31  and 
September  30,  until  the  principal  be- 
comes payable.  They  will  mature 
March  31,  1981.  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturi- 
ty. 

2.2.  The  income  derived  from  the  se- 
curities is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to 
estate,  inheritance,  gift  or  other  excise 
taxes,  whether  Federal  or  State,  but 
are  exempt  from  aU  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any  pos- 
session of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  In  pay- 
ment of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities  regis- 
tered as  to  principal  and  interest,  will 
be  Issued  in  denominations  of  $5,000. 
$10,000,  $100,000,  and  $1,000,000. 
Book-entry  securities  will  be  available 
to  eligible  bidders  in  multiples  of  those 
amounts.  Interchanges  of  securities  of 
different  denominations  and  of 
coupon,  registered  and  book-entry  se- 
curities, and  the  transfer  of  registered 
securities  will  be  permitted. 

2.5.  The  Department  of  the  Treas- 
'  ury's    general    regulations    governing 

United  States  securities  apply  to  the 
securities  offered  in  this  circular. 
These  general  regulations  include 
those  currently  in  effect,  as  well  as 
those  that  may  be  issued  at  a  later 
date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at  Fed- 
eral Reserve  Banks  and  Branches  and 
at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20226,  up  to  1:30 
p.m..  Eastern  Standard  time,  Wednes- 
day, March  21,  1979.  Noncompetitive 
tenders  as  defined  below  will  be  con- 

.  sldered  timely  if  postmarked  no  later 
than  Tuesday,  March  20.  1979. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The  mini- 
mum bid  is  $5,000  and  larger  bids  must 
be  in  multiples  of  that  amount.  Com- 
petitive tenders  must  also  show  the 
jield  desired,  expressed  In  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.11%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on 
the  tender  form  in  lieu  of  a  specified 
yield.  No  bidder  may  submit  more 
than  one  noncompetitive  tender  and 
the  amount  may  not  exceed 
$1,000,000. 
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3.3.  All  bidders  must  certify  that 
they  have  not  made  and  will  not  make 
any  agreementa  for  the  sale  or  pur- 
chase of  any  securities  of  this  issue 
prior  to  the  deadline  established  in 
Section  3.1.  for  receipt  of  tenders. 
Those  authorized  to  submit  tenders 
for  the  account  of  customers  will  be 
required  to  certify  that  such  tenders 
are  submitted  imder  the  same  condi- 
tions, agreements,  and  certifications  as 
tenders  submitted  directly  by  bidders 
for  their  own  account. 

3.4.  Commercial  banks,  which  for 
this  purpose  are  defined  as  banlts  ac- 
cepting demand  deposits,  and  primary 
dealers,  which  for  this  purpose  are  de- 
finded  as  dealers  who  make  primary 
markets  in  Government  securities  and 
report  daily  to  the  Federal  Reserve 
Bank  of  New  York  their  positions  in 
and  borrowings  on  such  securities, 
may  submit  tenders  for  account  of  cus- 
tomers if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  only  permitted 
to  submit  tenders  for  their  own  ac- 
count. 

3.5.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
Institutions;  primary  dealers,  as  de- 
fined above;  Federally-insured  savings 
and  loan  associations;  States,  and  their 
political  subdivisions  or  instrumental- 
ities; public  pension  and  retirement 
and  other  public  fimds;  international 
organizations  in  which  the  United 
States  holds  membership;  foreign  cen- 
tral banks  and  foreign  states;  Federal 
Reserve  Banks:  and  Government  ac- 
counts. Tenders  from  others  must  be 
accompanied  by  a  deposit  of  5%  of  the 
face  amount  of  securities  applied  for 
(in  the  form  of  cash,  maturiiig  Treas- 
ury secvirities  or  readily  collectible 
checks),  or  by  a  guarantee  of  such  de- 
posit by  a  commercial  bank  or  a  pri- 
mary dealer. 

3.6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the 
amount  and  jrield  range  of  accepted 
bids.  Subject  to  the  reservations  ex- 
pressed in  Section  4,  noncompetitive 
tenders  will  be  accepted  in  full,  and 
then  competitive  tenders  will  be  ac- 
cepted, starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be  pro- 
rated if  necessary.  After  the  determi- 
nation is  made  as  to  which  tenders  are 
accepted,  a  coupon  rate  will  be  estab- 
lished, on  the  basis  of  a  M  of  one  per- 
cent increment,  which  results  in  an 
equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  09.750.  That  rate  of  interest 
will  be  iMdd  on  all  of  the  sectirlties. 
Based  on  such  interest  rate,  the  price 
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on  each  competitive  tender  allotted 
will  be  determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield 
bid.  Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent 
to  the  weighted  average  yield  of  ac- 
cepted competitive  tenders.  Price  cal- 
culations will  be  carried  to  three  deci- 
mal places  on  the  basis  of  price  per 
hundred,  e.g..  99.923.  and  the  determi- 
nations of  the  Secretary  of  the  Treas- 
ury shall  be  final.  If  the  amount  of 
noncompetitive  tenders  received  would 
absorb  all  or  most  of  the  offering, 
competitive  tenders  will  be  accepted  in 
an  amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Tenders  re- 
ceived from  Government  accounts  and 
Federal  Reserve  Banks  will  be  accept- 
ed at  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  tenders. 

3.7.  Competitive  bidders  will  be  ad- 
vised of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting  non- 
competitive tenders  will  only  be  noti- 
fied if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  RXSERVATIONS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept 
or  reject  any  or  all  tenders  in  whole  or 
in  part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Sec- 
tion 1,  and  to  make  different  percent- 
age allotments  to  various  classes  of  ap- 
plicants when  the  Secretary  considers 
it  in  the  public  interest.  The  Secre- 
tary's action  under  this  Section  is 
final. 

5.  PATHKirT  AJfS  DHJTZRT 

6.1.  Settlement  for  allotted  securities 
must  be  made  or  completed  on  or 
before  Monday,  April  2,  1979,  at  the 
Federal  Reserve  Bank  or  Branch  or  at 
the  Bureau  of  the  Public  Debt,  wher- 
ever the  tender  was  submitted.  Pay- 
ment must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasiu-y; 
in  Treasury  bills,  notes  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the  gen- 
eral regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which 
the  tender  was  submitted,  which  must 
be  received  at  such  institution  no  later 
than: 

(a)  Thursday.  Bftarch  29.  1979.  if  the 
check  Is  drawn  on  a  bank  in  the  Feder- 
al Reserve  District  of  the  institution 
to  which  the  check  is  submitted  (the 
Fifth  Federal  Reserve  District  in  case 
of  the  Bureau  of  the  Public  Debt),  or 

(b)  Wednesday,  March  28,  1979.  if 
the  check  is  drawn  on  a  bank  in  an- 
other Federal  Reserve  District. 


Checks  received  after  the  dates  set 
forth  in  the  preceding  sentence  will 
not  be  accepted  unless  they  are  pay- 
able at  the  applicable  Federal  Reserve 
Bank.  Payment  will  not  be  considered 
complete  where  registered  securities 
are  requested  If  the  appropriate  iden- 
tifying number  as  required  on  tax  re- 
turns suid  other  documents  submitted 
to  the  Internal  Revenue  Service  (an 
Individual's  social  security  nimiber  or 
an  employer  identification  number)  Is 
not  furnished.  When  payment  Is  made 
In  securities,  a  cash  adjustment  will  be 
made  to  or  required  of  the  bidder  for 
any  difference  between  the  face 
amount  of  securities  presented  and 
the  amount  payable  on  the  securities 
allotted. 

6.2.  In  every  case  where  full  pay- 
ment Is  not  completed  on  time,  the  de- 
posit submitted  with  the  tender,  up  to 
6  percent  of  the  face  amount  of  securi- 
ties allotted,  shall,  at  the  discretion  of 
the  Secretary  of  the  Treasury,  be  for- 
feited to  the  United  States. 

6.3.  Registered  securities  tendered  as 
deposits  and  in  payment  for  allotted 
securities  are  not  required  to  be  as- 
signed If  the  new  securities  are  to  be 
registered  In  the  same  names  and 
forms  as  appear  In  the  registrations  or 
assignments  of  the  securities  surren- 
dered. When  the  new  securities  are  to 
be  registered  In  names  and  forms  dif- 
ferent from  those  In  the  Inscriptions 
or  assignments  of  the  securities  pre- 
sented, the  assignment  should  be  to 
"The  Secretary  of  the  Treasury  for 
(securities  offered  by  this  drcvilar)  In 
the  name  of  (name  and  taxpayer  Iden- 
tifying number)."  If  new  secvultles  In 
coupon  form  are  desired,  the  assign- 
ment should  be  to  "The  Secretary  of 
the  Treasury  for  coupon  (securities  of- 
fered by  this  circular)  to  be  delivered 
to  (luune  and  address)."  Specific 
instructions  for  the  issuance  aiKl  deliv- 
ery of  the  new  securities,  signed  by 
the  owner  or  authorized  repreaenta- 
tlve,  must  accompany  the  securities 
presented.  Securities  tendered  In  pay- 
ment should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt,  Wash- 
ington. DC.  20226.  The  securities 
must  l>e  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4,  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  Inter- 
im certificates.  These  certificates  shall 
be  issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities 
of  this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of 
the  Public  E>ebt,  Washington.  D.C. 
20226.  The  Interim  certificates  must 
be  returned  at  the  risk  and  expense  of 
the  holder. 

5.5.  Delivery  of  securities  in  regis- 
tered form  will  be  made  after  the  re- 


quested form  of  registration  has  been 
validated,  the  registered  Interest  ac- 
count has  been  established,  and  the  se- 
curities have  been  Inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banlcs  are  au- 
thorized and  requested  to  receive 
tenders,  to  make  sillotments  as  direct- 
ed by  the  Secretary  of  the  Treasury, 
to  Issue  such  notices  as  may  be  neces- 
sary, to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid  allot- 
ments, and  to  Issue  Interim  certificates 
pending  delivery  of  the  definitive  secu- 
rities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  Issae  supplemental  or 
amendatory  rules  and  regulations  gov- 
erning the  offering.  Public  announce- 
ment of  such  changes  will  be  promptly 
provided. 

Supplementary  Statement 

The  announcement  set  forth  above 
does  not  meet  the  Department's  crite- 
ria for  significant  regulations  and,  ac- 
cordingly, may  be  published  without 
compliance  with  the  E>epartmental 
procedures  applicable  to  such  regula- 
tions. 

Paul  H.  Taylor, 
Fiscal  Assistant  Secretary. 
[PR  Doc.  79-8357  Piled  3-19-79:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  481 

ASSWNMINT  or  HEAftMCS 

March  15,  1979. 
Cases  assigned  for  hearing,  post- 
ponement, cancellation  or  oral  argu- 
ment appear  below  and  will  be  pub- 
lished only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no- 
tices of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can- 
cellation or  postponements  of  hearings 
in  which  they  are  interested. 

MC  134679  (8ub-95P).  C.  R.  England  & 
Sons,  now  assigned  for  bearing  on  May  9, 
1979  (3  days),  at  Salt  Lake  City.  Utah,  in  a 
hearing  room  to  be  later  designated. 

MC  42011  (Sub-38F).  D.  Q.  Wise  &  Co..  Inc., 
now  assigned  for  hearing  on  May  7.  1979 
(1  day),  at  Salt  Lake  City.  Utah,  in  a  hear- 
ing room  to  be  later  designated. 

MC  128527  (Sub-122P).  May  Trucking  Com- 
pany, now  assigned  for  hearing  on  May  8. 
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1979  (1  day),  at  Salt  Lake  aty.  UUh.  in  a 
hearing  room  to  be  later  designated. 

MC  143059  (Sub-J4P).  Mercer  TransporU- 
tion  Co.,  MC  119988  (Sub-159F).  Great 
Western  Trucking  Co.,  Inc.,  now  assigned 
for  hearing  on  May  14.  1979  (5  days),  at 
Portland,  Oregon,  in  a  hearing  room  to  be 
later  designated. 

MC  124679  (8ub-95F),  C.  R.  England  St 
Sons,  now  assigned  for  continued  hearing 
on  May  21.  1979  (5  days),  at  Philadelphia. 
Pa..  In  a  hearing  room  to  be  later  desig- 
nated. 

MC  8964  (Sub-32F), ' Witte  Transportation 
Company,  now  assigned  for  hearing  on 
April  17,  1979,  at  St.  Paul,  Minnesota,  and 
will  be  held  in  Court  Room  584,  Federal 
Building. 

MC  117940  (Sub-281P).  Nationwide  Carriers. 
Inc.,  now  assigned  for  hearing  April  23. 
1979,  at  Chicago.  Illinois,  and  will  be  held 
In  Room  No  349,  230  South  Dearborn 
Street. 

MC  133689  (Sub-215P),  Overland  Express. 
Inc.,  now  assigned  for  hearing  on  April  25, 
1979,  at  Chicago.  Illinois,  and  will  be  held 
in  Room  No.  349,  230  South  E>eartx>m 
Street. 

MC  124679  (Sub-95F),  C.  R.  England  A 
Sons,  now  assigned  for  continued  hearing 
on  July  31,  1979  (4  days),  at  the  Offices  of 
the  Interstate  Commerce  Commission, 
Washington,  D.C. 

H.  G.  HoMME,  Jr., 
Secretary. 

(FR  Doc.  79-8328  FUed  3-19-79:  8:45  am] 
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E-LETTBt  NOTICE  CaiT0KATION  PtOCEDURES 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Notice. 

SUMMARY:  The  Commiaston  to 
adopting  procedures  for  the  certifica- 
tion of  E-letter  notice  authority. 
Under  the  procedures,  E-letter  notices 
will  be  certificated  only  In  those  In- 
stances when  an  E-letter  notice  is 
wholly  or  partially  transferred,  or  par- 
tially canceled  or  revoked. 

EFFECTIVE  DATE:  To  be  effective 
March  20,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

G.  Marvin  Bober,  202-275-7564. 

DECISION 

E-Letter  Notice  Certification 
Procedures 

Decided:  February  16,  1979. 
It  is  ordered: 

1.  Based  on  the  reasons  set  forth  in 
the  attached  notice,  the  procedures 
for  E-letter  notice  certification,  as  con- 
tained In  Appendix  A  to  the  notice, 
are  adopted. 

2.  Notice  of  this  decision  shall  be 
given  to  the  general  public  by  deposit- 
ing a  copy  of  this  decision  and  the 
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attached  notice  in  the  Office  of  the 
Secretary,  Interstate  Commerce  Com- 
mission, Washington,  D.C.  for  public 
Inspection  and  by  delivering  a  copy  of 
the  attached  notice  to  the  Director, 
Office  of  the  Federal  Register  for  pub- 
lication in  the  Federal  Register  as 
notice  to  Interested  persons. 

By  the  Commission,  Chairman 
O'Neal,  Vice  Chairman  Broun.  Com- 
missioners Stafford,  Gresham,  Clapp 
and  Christian.  Commissioner  Gresham 
not  participating. 

H.  G.  Homme,  Jr., 

Secretary. 

By  a  notice  published  in  the  Federal 
Register  on  June  24,  1977  (42  FR 
32342),  as  modified  by  a  corrected 
order  served  June  23,  1977,  the  Com- 
mission proposed  adopting  procedures 
for  certification  of  E-letter  notices.  (42 
FR  34976.  July  7,  1977.) 

Background 

A  gateway  results  from  a  motor 
common  carrier  combining  or  "tack- 
ing" two  separate  grants  of  irregular 
or  regular  route  authority  at  a  service 
point  common  to  each— the  gateway 
point— and  conducting  operations 
through  the  gateway  between  points 
served  imder  one  authorization  and 
those  served  In  the  other.  In  Gateway 
elimination,  119  M.C.C.  530  (1974), 
the  Conunission  adopted  rules  and  reg- 
ulations for  taclung  and  the  elimina- 
tion of  gateways  created  by  the 
joinder  of  Irregular  route  authorities 
(49  CFR  Part  1065).  Those  regulations 
prohibit  the  tacking  of  Irregular  route 
authorities,  with  certain  exceptions 
(notably  on  movements  of  300  mUee  or 
leas,  or  where  the  carrier's  certificated 
authorities  specifically  authorize  tack- 
ing or  Joinder)  but  provide  means  by 
which  a  carrier  may  seek  authority  to 
operate  directly  between  origins  and 
destinations  formerly  served  by  a  gate- 
way. 

E-letter  notice  authority.  Under 
those  rules,  a  carrier  could  file  a  letter 
notice,  designated  as  a  Sub-E  submis- 
sion, where  (1)  the  certificated  Irregu- 
lar route  authorities  were  Issued  to 
the  carrier  pursuant  to  an  application 
proceeding  pending  before  the  Com- 
mission on  or  before  November  23, 
1973,  and  (2)  the  direct  mileage  be- 
tween the  origin  and  destination  to  be 
served  exceeded  80  percent  of  the  dis- 
tance between  those  points  via  the 
gateway.  See  49  CFR  Part  1065(a)  and 
(dXI). 

II  movements  through  the  gateway 
involved  a  greater  degree  of  circuity 
than  20  percent,  the  carrier  was  re- 
quired to  file  a  Sub-O  (OP-OR-9)  ap- 
plication. Similarly,  If  a  carrier  with 
existing  irregular-route  authority  pur- 
chased other  irregular-route  authori- 
ty, which  could  be  tacked  with  the  ex- 
isting authority  to  create  a  gateway. 
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the  acquiring  carrier  was  required  to 
file  an  application  under  section  207 
for  direct  service  authority.  In  those 
two  instances,  unlike  E-letter  notices, 
the  carrier  was  issued  a  traditional 
certificate  embracing  the  authority 
granted. 

The  severability  of  gateway  elimina- 
tion authority,  including  E-letter  no- 
tices, from  the  underlying  irregular- 
route  authority  was  recognized  in 
Maxwell  Co..  Petition  for  Declarator]/ 
Order.  128  M.C.C.  166  (1976).  Several 
questions  have  arisen  since  MaxvoeU, 
particularly  regarding  the  Jurisdiction 
of  the  Commission  under  section  212 
of  the  Act  to  suspend,  change,  revolte. 
or  authorize  the  transfer  of  E-letter 
notice  authority.  In  this  proceeding, 
we  will  consider  the  certification  of  E- 
letter  authority  and  establish  proce- 
dures for  certification. 

Discussion 

A  threshold  matter  is  the  Maxwell 
decision  itself.  A  number  of  comments 
contend  that  the  issue  of  severability 
should  have  been  decided  through 
rule-making  under  section  553  of  the 
Admini-strative  Procedure  Act  (5 
U.S.C.  553);  others  ask  the  Commis- 
sion to  reverse  Maxwell  and  declare 
gateway  elimination  authority  not  sev- 
erable from  the  underlying  irregular- 
route  authority. 

The  choice  t>etween  proceeding  by 
rule-making  or  adjudication  through 
individual  cases  lies  primarily  in  the 
informed  discretion  of  the  administra- 
tive agency.  Securities  A  Exchange 
Commission  v.  Chenery  Corporation. 
332  U.S.  194.  203(1947).  Following 
complex  rule-making  proceedings  such 
as  Gateway  Elimination,  the  Commis- 
sion has  dealt  with  problems  and  fur- 
ther refinements  of  the  general  rule 
on  a  case-by-case  basis  as  they  arise.  In 
this  manner,  the  administrative  proc- 
ess remains  responsive  and  flexible. 
For  example,  the  Commission's  Policy 
Statement  of  December  3,  1974,  clari- 
fied the  application  of  the  Gateway 
Elimination  regulations  to  proceed- 
ings under  sections  5  and  212(b). 

In  Maxwell,  the  Commission  gave  ex- 
plicit recognition  to  what  was  implicit 
in  Gateway  Elimination,  that  the  re- 
lationship between  underlying  author- 
ity and  direct  service  authority  result- 
ing from  combining  the  underlying  au- 
thority was  significantly  altered.  Prior 
to  Gateway  Elimination,  in  proceed- 
ings involving  the  elimination  of  gate- 
ways, the  Commission  imposed  condi- 
tions making  the  direct  service  author- 
ity nonseverable  from  the  underlying 
authority.  If  a  carrier  had  irregular- 
route  authority  between  A  and  B,  and 
between  B  and  C.  a  grant  of  authority 
between  A  and  C.  eliminating  the  gate- 
way of  B.  would  include  a  restriction 
against  severability  from  the  two  un- 
derlying   irregular-route    authorities. 
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the  rationale  lay  in  the  then-existing 
state  of  the  law:  if  the  carrier  were 
permitted  to  sell  its  direct  service  be- 
tween A  and  C.  it  could  continue  to 
provide  service  between  A  and  C  by 
tacking  at  B.  Such  a  transaction  is  ob- 
jectionable as  a  sale  and  retention  of 
duplicating  authority.  In  many  re- 
spects, gateway  elimination  was  analo- 
gous to  "alternate  routes  for  operating 
convenience  only." 

Gateway  Elimination,  in  general, 
prohibits  such  tacking.  In  the  above 
hypothetical,  if  the  carrier  retained  its 
underlying  authority  between  A  and 
B.  and  between  B  and  C.  and  sold  its 
gateway  elimination  authority  be- 
tween A  and  C.  service  could  no  longer 
be  provided  between  A  and  C  since  the 
underlying  authorities  cannot  be 
Joined.  Thus,  the  grant  of  direct  serv- 
ice authority  has  become  an  independ- 
ent entity. 

E-letter  notices  were  granted  pursu- 
ant to  a  finding  of  public  convenience 
and  necessity  on  a  national  scale. 
They  are  equivalent  to  the  traditional 
certificated  authority  issued  on  case- 
by-case  findings.  This  view  has  been 
upheld  by  the  courts.  See  Clark  & 
Reid  Co.,  Inc.  v.  l.C.C,  565  P.  2d  733 
(D.C.  Cir.,  1977)  and  Senn  Trucking 
Co.  V.  I.C.C.,  560  P.  2d  1179  (4th  dr.. 
1977).  Operations  under  E-letter  no- 
tices are  entitled  to  the  same  proce- 
dural safeguards  under  section  212(a) 
as  those  under  the  traditional  certifi- 
cates. Eagle  Motor  Lines.  Inc.  v.  I.C.C.. 
545  F.  2d  1015  (5th  Cir..  1977).  If  an  E- 
letter  notice  which  did  not  comply 
with  the  80-percent  rule  was  issued, 
the  Commission  has  the  power  to 
modify  the  authority  inadvertently 
issued,  see  American  Trucking  Ass'n  v. 
Frisco  Co.,  358  R.S.  133  (1958),  pro- 
vided that  the  section  212(a)  require- 
ments are  followed.  Eagle  Motor  Lines, 
Inc.  v.  I.C.C..  supra.  Initially,  we  pro- 
posed to  issue  certificates  only  when 
an  E-letter  notice  is  wholly  or  partially 
transferred,  or  partially  cancelled  or 
revoked.  We  have  since  considered  the 
merits  of  alternate  approaches  to  cer- 
tificating E-letter  notice  authority 
which  would  involve  the  documenta- 
tion of  all  of  the  E-letter  notices 
issued.  However,  taking  note  of  the 
fact  that  over  32,000  E-letter  notices 
have  been  issued,  we  must  conclude 
that  certificating  each  of  those  notices 
would  place  an  excessive  burden  on 
the  Commission's  existing  and  antici- 
pated staff  resources.  As  a  result,  the 
procediu'es  originally  proposed  for  cer- 
tification of  E-letter  notices  are  adopt- 
ed with  a  minor  modification  to  be  dis- 
cussed immediately  below.  These  pro- 
cedures are  set  out  in  Appendix  A. 

A  number  of  comments  hold  para- 
graph (h)  of  the  proposed  procedures 
to  be  objectionable  in  whole  or  in  part. 
We  believe  that  an  explanation  of  the 
reasons  paragraph  (h)  has  be^n  pro- 


posed should  be  presented  here  as  Jus- 
tification for  adopting  paragraph  (h) 
with  a  modification. 

As  originally  proposed  paragraph  (h) 
reads  as  follows: 

When  a  carrier  transfers  or  sells  tU  E- 
letter  authority  and  retains  the  authority 
underlying  the  E-letter  authority,  or  alter- 
natively, the  carrier  sells  or  transfers  the 
underlying  authority  and  retains  the  E- 
letter  authority,  the  separate  grants  of  un- 
derlying authority  may  not  be  tacked  with 
each  other.  Gateway  Elimination,  Supra. 
Since  the  restriction  against  tacking  is  ap- 
plicable in  all  instances,  a  "no-tacking"  re- 
striction will  not  be  placed  in  the  underly- 
ing certificate. 

As  noted  by  Tajon.  Inc.  in  its  initial 
verified  statement,  the  first  sentence 
of  paragraph  (h)  is  appropriate  in 
order  to  eliminate  duplications. 
Indeed,  the  first  sentence  simply  fol- 
lows the  rule  of  Gateway  Elimina- 
tioTis  which  prohibits  tacking  of  sepa- 
rate grants  of  Irregular  route  authori- 
ty and  observing  the  gateway.  An  E- 
letter  notice  provides  a  carrier  with 
the  authority  to  provide  a  direct  serv- 
ice without  observing  the  gateway. 
Without  an  E-letter  notice,  a  carrier  is 
precluded  both  from  providing  a  direct 
service  and  providing  a  service 
through  the  gateway  point  by  tacking. 
When  a  carrier  sells  off  only  its  E- 
letter  authority,  it  should  be  placed  in 
the  same  position  as  it  would  have 
been  in  had  it  not  filed  the  E-letter 
notice  in  the  first  place— namely,  the 
carrier  should  be  precluded  from  tack- 
ing its  separate  grants  of  irregular 
route  authority. 

The  argtmients  of  TaJon.  Inc.. 
O'Boyle  Tank  Lines.  Inc.  and  Movers 
Round  Table  that  the  second  sentence 
of  paragraph  (h)  is  too  broad  are  also 
without  merit.  TaJon  et  al.  note  that 
there  exist  two  types  of  underlying  au- 
thorities which  may  continue  to  be 
tacked— <1)  authorities  subject  to  the 
300-mile  exemption  and  (2)  authorities 
which  contain  expressed  Joinder  per- 
mission. A  carrier  holding  either  type 
of  authority  allowing  tacking  which 
also  files  an  E-letter  notice,  may  then 
operate  either  directly  pursuant  to  the 
E-lettcr  notice,  or  through  the  gate- 
way point  by  continuing  to  tack,  pur- 
suant to  the  underlying  authority.  If 
the  E-letter  notice  is  sold  to  another 
carrier,  the  acquiring  carrier  receives 
the  authority  to  provide  the  direct 
service.  If  the  carrier  retaining  the  im- 
derlylng  authority  is  permitted  to  con- 
tinue tacking.  It  can  still  serve  the 
same  customers  it  served  previous  to 
transfer  of  its  EMetter  notice.  As  a 
result,  the  transfer  of  the  E-letter 
notice  would  create  essentially  a  dupli- 
cating service.  Since  the  amount  of  cir- 
cuity Involved  is  20%  or  less,  the  carri- 
er with  the  underlying  authority 
would  not  be  at  a  substantial  competi- 
tive disadvantage  with  the  carrier 
holding  the  pertinent  &letter  authori- 


ty. While  Maxwell  Co.,  Petition  for  De- 
claratory Orders,  126  MCC  166,  au- 
thorized the  severability  of  E-letter 
notices  from  their  underlying  operat- 
ing authorities,  it  does  not  appear  that 
the  question  of  duplications  arising 
from  the  situations  here  described  was 
considered  in  that  case. 

It  should  also  be  noted  that  the  im- 
position of  a  prohibition  against  tack- 
ing upon  severing  the  E-letter  authori- 
ty would  not  be  an  improper  revoca- 
tion. In  numerous  acquisition  and 
transfer  proceedings,  the  Commission 
has  conditioned  its  approval  of  the 
proposed  transaction  on  one  oi  the  ap- 
plicants submitting  for  cancellation  or 
restriction  its  duplicating  authority. 
The  authority  is  not  revoked,  as  the 
applicants  are  only  required  to  excise 
the  duplicating  authority  should  they 
choose  to  consummate  the  transac- 
tion- By  the  same  token,  a  carrier  sev- 
ering its  E-letter  authority  from  its 
underlying  authority  which  it  would 
otherwise  tack  pursuant  to  either  the 
300-mile  exemption  or  an  express 
joinder  permission,  is  not  having  its 
tacking  authority  revoked.  Instead,  it 
is  accepting  the  no-tacking  restriction 
as  a  condition  to  the  Commission  ap- 
proving the  severence  of  the  E-letter 
authority  to  preclude  a  duplication  of 
service. 

Nevertheless,  a  modification  of  para- 
graph (h)  is  necessary  to  satisfy  a  con- 
cern raised  by  Tajon.  Inc.  regarding 
the  second  Sentence  of  paragraph  (h). 
Tajon  observes  that  a  certificate  may 
include  multiple  grants  of  irregxilar 
route  authority.  Certain  of  those 
grants  may  not  underlie  an  E-letter 
authority,  while  other  grants  do  im- 
derlie  E-lettcr  authority.  Further- 
more, those  grants  not  underlying  the 
E-letter  authority  may  still  be  tacka- 
ble  under  the  300-mile  exemption  with 
other  grants  in  the  certificate  and 
other  certificates  of  the  carrier.  Tajon 
indicates  that  the  second  sentence  im- 
plies that  the  restriction  against  tack- 
ing would  apply  to  all  of  the  grants  of 
authority  contained  in  the  certificate. 
The  second  sentence  should  be  deleted 
and  paragraph  (h)  clarified  to  read: 

(h)  When  a  carrier  transfers  or  sells  its  E- 
letter  authority  and  retains  the  authority 
underlying  the  E-letter  authority,  or  alter- 
natively, the  carrier  sells  or  transfers  the 
underlying  authority  and  retains  the  E- 
Ictter  authority,  the  separate  grants  of  au- 
thority may  not  be  tacked  to  the  extent 
that  such  tacking  would  permit  service  be- 
tween points  In  the  E/letter  authority.  Re- 
issued certificates  embracing  the  underlying 
authorities  will  contain  restrictions  against 
service  within  the  scope  of  the  involved  E- 
letter  authority.  These  restrictions  will  not 
affect  other  tacldng  cperations  involving 
the  same  certificates  and  still  permitted 
under  the  gateway  elimination  regulations 
at  49  CFR  1065. 

This  clarification  should  be  suffi- 
cient to  indicate  that  the  blanket  re- 


NOTICES 

striction  against  tacking  does  not 
apply  to  authorities  not  underlying 
the  E-letter  notice  regardless  of 
whether  they  are  contained  in  the 
same  certificate  as  authorities  that  do 
underlie  the  E-letter  notice. 

In  those  instances  where  E-letter  no- 
tices are  to  be  certified,  carriers  are 
encouraged  to  prepare  the  draft  certi- 
ficates. Upon  request,  the  Commission 
will  provide  instructions  for  drafting 
the  certificates.  Sample  certificate 
cover  pages  will  also  be  provided.  The 
Commission  will  assign  appropriate 
subnumljers  to  each  certificate  prior 
to  issuance.  Those  instructions  and  a 
sample  draft  certificate  are  set  out  in 
Appendix  B. 

Findings 

We  find  that  the  procedures  adopted 
in  this  proceeding  are  reasonable  and 
necessary  to  the  effective  enforcement 
and  administration  of  Part  II  of  the 
Interstate  Commerce  Act.  We  also  find 
that  this  decision  does  not  significant- 
ly affect  the  quality  of  the  human  en- 
vironment. 

These  procedures  are  promulgated 
under  the  authority  contained  in  sec- 
tion 552.  553.  and  559  of  the  Adminis- 
trative Procedure  Act  (5  U.S.C.  552. 
553,  559)  and  section  11343.  10922. 
10926,  and  11343  (49  U.S.C.  11343. 
10926,  11343;  former  sections  49  U.S.C. 
5.  207,  and  312). 

Appendix  A— Procedures  por  E- Letter 
Notice  Cehtipication 

(a)  Where  a  carrier  transfers  or  sells  a 
portion,  or  portions,  of  the  operating  au- 
thority contained  In  an  E-lettcr  notice,  to 
one  or  more  certificated  carriers,  and  a  por- 
tion of  the  operating  authority  contained  in 
the  E-letter  notice  is  retained  by  the  vendor 
carrier,  the  vendor  and  vendee  (or  vendees) 
will  each  receive  a  certificate  covering  the 
pertinent  portion  of  the  authority  In  the  E- 
letter  notice  authorized  to  be  conveyed  or 
retained. 

(b)  Where  two  or  more  portions  of  author- 
ity contained  In  an  E-letter  notice  are  sold 
or  transferred  respectively,  to  two  or  more 
Certificated  carriers  and  no  authority  In  the 
E-letter  notice  is  retained  by  the  vendor,  or 
where  the  entire  authority  contained  in  an 
E-letter  notice  is  transferred  or  sold  to  one 
certificated  carrier,  the  vendee  in  the  latter 
situation,  or  vendees  in  the  former  situa- 
tion, would  each  receive  a  certificate  cover- 
ing the  pertinent  E-letter  authority  author- 
ized to  be  acquired. 

(c)  When  a  non-carrier  acquires  all,  or  a 
portion,  of  the  authority  in  an  E-Ietter 
notice,  it  will  receive  a  certificate  covering 
the  EMetter  authority  acquired.  The  vendor, 
if  it  retains  any  portions  of  the  authority  In 
the  E-letter  will  receive  a  certificate  cover- 
ing the  pertinent  portions  of  the  E  authori- 
ty to  be  retained. 

(d)  When  a  carrier  transfers  or  sells  all  of 
its  operating  authority,  except  for  the 
entire  authority  contained  in  one  or  more  E- 
letter  notices,  it  will  not  receive  a  certificate 
covering  the  E-letter  authority  retained.  If 
only  portions  of  the  authority  contained  in 
one  or  more  E-letter  notices  is  retained  by 
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the  vendor,  the  vendor  will  receive  certifi- 
cates covering  that  retained  authority.  The 
foregoing  is  equally  applicable  to  instances 
in  which  a  carrier  retains  exclusively  E- 
letter  authority  following  a  cancellation  or 
revocation  of  Its  other  authority. 

(e)  A  carrier  receiving  a  certificate,  pursu- 
ant to  paragraphs  (a)  and  (b)  atwve.  will  be 
assigned  the  next  sequential  sub-number 
under  its  lead  docket. 

(f )  A  carrier  retaining  the  entire  authority 
in  an  E-letter  notice  as  described  in  para- 
graph (c)  above  will  retain  its  lead  docket 
number,  but  all  of  its  existing  sub-numbers 
will  be  cancelled,  and  the  authority  con- 
tained In  the  retained  E-lctter  authority  will 
be  assigned  the  next  sequential  sub-number 
with  the  standard  notation  in  the  Commi.s- 
slon's  records  that  this  sub-number  Is  com- 
prised of  E-letter  authority.  This  will  avoid 
leaving  the  carrier  without  an  ICC  record. 

(g)  An  applicant  under  sections  5(2)  and 
212(b)  of  the  Act,  seeking  to  purchase  or 
transfer  authority  should  state  in  its  appli- 
cation whether  any  E-letter  notice  authori- 
ty of  the  vendor  is  to  be  acquired  by  the 
vendee  and  that  to  be  retained  by  the 
vendor.  Unless  the  application  so  provides, 
the  Commission  will  presume  that  the 
vendor  will  retain  its  E-letter  authority. 

(h)  When  a  carrier  transfers  or  sells  its  E- 
letter  authority,  and  retains  the  authority 
underlying  the  E-letter  authority,  or  alter- 
natively, the  carrier  sells  or  transfers  the 
underlying  authority  and  retains  the  E- 
letter  authority,  the  separate  grants  of  au- 
thority may  not  be  tacked  to  the  extent 
that  such  tacking  would  permit  service  be- 
tween points  in  the  E-letter  authority.  Re- 
issued certificates  embracing  the  underlying 
authorities  will  contain  restrictions  against 
service  within  the  scope  of  the  Involved  E- 
letter  authority.  These  restrictions  will  not 
affect  other  tacking  operations  Involving 
the  same  certificates  and  still  permitted 
under  the  gateway  elimination  regulations 
at  49  CFR  Part  1065. 

Appendix  B— Gttidelinks  por  Preparation 
OP  A  Certipicate  Embracing  &  Letter 
Notice  Adthority 

FORMS 

The  attached  document  form  will  be  usi-d. 
format  op  description  op  authority 

( 1 )  Single  space. 
<2)  No  indentation. 

(3)  Skip  one  space  between  paragraphs. 

(4)  Underline  the  commodity  and  type  of 
carriage. 

(5)  Tie  restrictions  to  the  authority  by 
numbering. 

(6)  Correction  tape  may  be  used. 

(7)  A  line  may  be  typed  to  within  U  Inch 
of  the  margin. 

standard  provisions 

Provisions  regarding  (1)  duplicating  au- 
thority. (2)  tacking,  and  (3)  dual  operations 
appear  on  the  standard  form  document.  Ex- 
ceptions to  these  must  be  made  clear. 

HEADING  OP  DESCRIPTTOH  OF  AUTHORITT 

The  transportation  service  to  be  per- 
formed by  the  carrier  in  interstate  or  for- 
eign commerce  shall  be  as  specified  below. 

SAMPLE  OESCRimOH  OP  AUTHORITT 

To  operate  as  a  comTnon  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce. 
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over  irregular  routes,  transporting.  ( 1  >  clay 
and  clay  products  (except  clay  in  bulk).  (a> 
between  Omaha.  NE.  on  the  one  hand.  and. 
on  the  other,  points  in  Alabama.  Florida, 
and  Georgia,  and  (b)  from  New  York.  NY,  to 
St.  Louis.  MO.  restricted  in  (b)  to  the  trans- 
portation of  traffic  originating  at  and  des 
tined  to  the  named  points,  and  (2)  petro 
Irum  products,  from  Los  Angeles.  CA.  and 
Seattle.  WA.  to  points  in  Sundown  and  Day 
light  Counties.  NM. 

For  assLstance.  contact  the  Certificate  and 
Captions  Unit.  Room  2372.  phone  number 
202  275-7251  The  draft  certificate  should 
also  be  addressed  to  the  Certificate  and 
Captions  Unit. 

Lmterstate  Commerci:  Commission.  Cektifi 

GATE  or  PtJBUC  COWVENIENCE  AMD  NECESSI- 
TY 

Thi.s    Certificate    of    Public    Convenience 
and  Neces.sity  is  evidence  of  the  carrier  .s  au 
thorlty   to  engage   in   transportation   as   a 
common  carrier  by  motor  vehicle. 

This  authority  is  subject  to  any  terms, 
conditions,  and  limitations  as  are  now,  or 
may  toter  be.  attached  to  this  privilege. 

The  carrier,  as  an  underlying  condition  of 
thus  authority,  shall  render  reasonably  con 
tinuous  and  adequate  service  to  the  public. 
Failure  to  do  so  will  constitute  sufficient 
grounds  for  the  suspen.sion,  change,  or  revo- 
cation of  this  authority. 

For  all  carriers:  Any  duplication  in  thi.s 
authority  and  rights  currently  held  does  not 
confer  more  than  one  operating  right. 

For  coinmon  carriers  with  irregular  route 
authority:  Any  irregular  route  authority  au 
ihorized  in  this  certificate  may  not  b*- 
tacked  or  joined  with  your  other  irregular 
route  authority  unless  joinder  is  specifically 
authorized. 

For  earners  with  both  common  and  con 
tract  authority:  The  Commission  reser\es 
the  right  to  impose  such  terms,  conditions, 
or  limitations  in  the  future  as  It  may  find 
necos.sary  to  assure  conformance  with  sec- 
tion 10930  of  the  Interstate  Commerce  Act. 

The  transportation  service  to  be  per 
formed  is  described  on  the  reverse  side  of 
this  document. 

By  the  Commission. 

H.  C.  Homme.  Jr.. 
Secretary. 

(PR  Doc  79  8351  Piled  3  19^79:  8:45  ami 


1 7035-01 -M) 
FOURTH  SeCTION  APfllCATIOflS  FO«  REUEF 

March  15.  1978. 

The.se  applications  for  long-and- 
short-haul  relief  have  been  filed  with 
the  I.C.C. 

Protests  are  due  at  the  I.C.C.  on  or 
l)efore  April  4.  1979. 

PSA  No.  43671.  Southwestern 
Preight  Bureau.  Agent  No.  B-805. 
plasticizers  or  solvents  in  tank  car- 
loads from  Taft.  La.  to  Cincinnati. 
Ohio,  in  supp.  48  to  its  Tariff  ICC 
SWPB  3038-E.  to  become  effective 
April  13.  1979.  Grounds  for  relief-rate 
relationship. 

PSA  No.  43672,  Western  Trunk  Line 
Committee.  Agent's  No.  A-2757,  rates 
on  fresh,  frozen  foods,  in  carloads, 
from   Laramie.   Wyo..   to   stations   in 


NOTICES 

Western  Trunk  Line  Territory,  in  Sup- 
plement 8  to  its  Tariff  ICC  WTL  3200- 
G.  to  become  effective  April  7,  1979. 
Grounds  for  relief-market  competi- 
tion, modified  short-line  distance  for- 
mula and  grouping. 

By  the  Commission. 

H.  G.  Homme,  Jr.. 
Secretary. 

(FR  Doc.  79-8329  Filed  3  19-79;  8:45  am) 
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[Ex  Parte  No.  MC  64  (Sub-No.  2)1 

SPEQAL  TEMPOCAIY  AUTHORITY 
PROCEDURES 

f repe*«d  0«<ifien 

AGENCY:  Interstate  Commerce  Com- 
mission. 

ACTION:  Notice  of  proposal  to  issue  a 
decision  setting  out  .special  temporary 
authority  procedures. 

SUMMARY:  The  Commission  pro- 
r>ases  to  issue  a  decision  containing 
general  findings  which  will  remain  in 
force  Indefinitely  and  will  identify 
those  factual  situations  where  a  need 
for  motor  transportation  service  has 
consistently  and  recurringly  lieen 
found  under  49  U  S.C.  10928  (formerly 
section  210a(a)  of  the  Interstate  Com- 
merce Act).  Where  an  application  for 
temporary  authority  qualifies  under 
one  of  these  specific  factual  circum- 
stances, the  decision  will  provide  that 
the  application  will  be  granted  for  the 
period  of  need  as  determined  by  the 
field  staff,  not  to  exceed  180  days. 
This  action  is  l)eing  taken  so  that  the 
Commi-ssion  may  handle  temporary 
authority  applications  in  a  more  effi- 
cient an<J  timely  manner. 

DATES:  Written  comments  should  l>e 
filed  with  the  Commission  on  or 
before  April  19,  1979. 

ADDRESSE:S:  Send  comments  to: 
Office  of  Proceedings.  Interstate  Com- 
merce Commission,  Washington.  DC 
20423. 

POR  PURTHER  INPORMATION 
CONTACT: 

Bruce  M.  Kasson.  (202)  275-7723. 

SUPPLEMENTARY  INPORMATION: 
Since  enactment  of  the  Transporation 
Act  of  1940.  which  gave  the  Commis- 
sion the  power  to  grant  motor  carrier 
temporary  authority,  the  Commission 
has  issued  16  "General  Temporary 
Orders."  The  orders  described  specific 
emergency  situations  in  which  there 
was  little  doubt  that  there  was  or 
would  be  an  immediate  need  for  trans- 
portation ser\ice.  The  orders  provided 
for  the  grant  of  motor  carrier  tempo- 


rary authority  applications  without 
hearing  or  other  proceedings  upon  a 
showing  by  the  applicant  of  a  need 
under  the  factual  situation  set  forth  in 
the  order.  The  purpose  of  the.se  gener- 
al temporary  orders  was  to  ensure  that 
emergency  needs  were  met  on  an  expe- 
dited basis  by  the  field  staff. 

The  Commission  now  receives  over 
14,000  emergency  temporary  authority 
applications  per  year.  This  repre.sents 
a  300-percent  increase  over  a  4-year 
span  since  1975.  Many  of  these  emer- 
gency applications  cover  factual  situa- 
tions originally  envisioned  in  the  legis- 
lative history  to  be  worthy  of  sum- 
mary grant  procedures  (natural  disas- 
ters). Others  deal  with  periodic 
though  recurring  situations  (labor 
unrest:  sudden  discontinuances  of  ex- 
isting service).  All  of  these  situations 
have  traditionally  received  affirmative 
action  due  to  their  emergency  nature. 

Instead  of  another  general  tempo- 
rary order  which  is  not  permanent, 
the  Commission  proposes  to  issue  a  de- 
cision setting  out  special  procedures  to 
simplify  and  expedite  processing  of 
temporary  authority  applications  filed 
as  a  result  of  special  situations  under 
which  such  applications  have  been  tra- 
ditionally and  consistently  granted. 
This  action  is  being  taken  in  order  to 
be  more  r^portsive  to  the  public  need 
by  handling  these  applications  in  a 
more  efficient  and  timely  manner. 

We  have  identified  a  number  of 
tho.se  emergency  situations  where  we 
have  in  the  past  consistently  found  a 
need  for  "emergency"  temporary  au- 
thority. Because  of  the  recurring 
nature  of  these  situations,  we  believe 
that  it  is  unnecessary  to  require  that  a 
specific  finding  of  need  be  made  in 
each  instance  at  the  Washington 
headquarters.  Accordingly,  we  intend 
to  establish  new  procedures  for  grant- 
ing certain  "emergency"  temporary 
authority  applications. 

We  propose  the  following  action. 
The  Commission  will  issue  a  decision 
setting  out  special  temporary  authori- 
ty procedures  which  can  be  used  in 
certain  "emergency"  situations.  The 
decision  will  include  a  general  finding 
that  an  immediate  need  exists  for 
motor  carrier  service  under  the  "emer- 
gency" situations  enumerated  below. 
An  applicant  seeking  temporary  au- 
thority for  motor  transportation  fall- 
ing under  any  of  these  situations  shall 
contact  the  I.C.C.  field  office  having 
jurisdiction  over  the  applicant's  domi- 
cile. This  contact  may  be  made  in 
person,  in  writing,  or  by  telephone.  If 
the  I.C.C.  field  official  determines 
that  an  applicant  qualifies  under  one 
of  the  emergency  factual  situations  set 
out  below,  the  field  representative 
may  authorize  the  commencement  of 
transportation  services  without  fur- 
ther proceedings  or  consultations.  The 
grant  of  temporary  authority  under 


such  "emergency"  situations  would  be 
effective  for  the  period  determined  by 
the  field  official  to  l>e  necessary  to  sat- 
isfy the  particular  immediate  need, 
but  would  not  exceed  180  days. 

The  "emergency"  situations  in 
which  the  Conunission  has  consistent- 
ly found  a  need  for  temporary  author- 
ity are  identified  as  follows: 

(1)  Natural  disasters,  such  as  floods, 
storms,  forest  fires,  earthquakes,  or 
other  unpredictable  occurrences  which 
affect  the  public  health,  safety,  and 
welfare: 

(2)  Major  catastrophies.  such  as  ex- 
plosions, fires,  or  oil  spills: 

(3)  Disruption  of  carrier  service  due 
to  adverse  weather  conditions: 

(4)  Perishable  commodities  in  immi- 
nent danger  of  spoilage  due  to  failure 
of  storage  facilities  or  breakdown  of 
existing  distribution  system; 

(5)  Discontinuance  of  services  of  ex 
Lsting  carriers  due  to  labor  shortages 
or  work  st  oppages;  and 

(6)  Transportation  services  required 
in  the  interest  of  the  national  defense. 

The  grant  of  temporary  authority 
would  be  conditioned  upon  compliance 
with  applicable  requirements  for 
grants  of  temporary  authority  con- 
cerning tariff  publications,  evidence  of 
security  for  the  protection  of  the 
public,  and  designation  of  agents  for 
service  of  process. 

Other  temporary  a'uthority  applica- 
tions would  be  handled  uncler  proce- 
dures presently  in  effect.  But,  service 
performed  under  temporary  authority 
granted  under  these  special  proce- 
dures would  in  no  way  constitute  evi- 
dence or  a  showing  warranting  future 


NOTICES 

issuance  of  a  certificate  of  public  con- 
venience and  necessity  or  permit,  as 
provided  in  49  U.S.C.  §  10922  (formerly 
section  207(a)  of  the  Interstate  Com- 
merce Act)  and  49  U.S.C.  §  10923  (for 
merly  section  209(b)  of  the  Interstate 
Commerce  Act). 

Public  Invited  to  Comment 

The  public  is  invited  to  comment  on 
the  approach  taken,  the  specific  situa- 
tions identified,  and  other  situations 
which  might  he  included.  (An  original 
and  15  copies,  if  poesible,  should  be 
submitted.) 

This  notice  is  issued  under  authority 
contained  in  49  U.S.C.  10321(a)  and 
10928. 

Dated:  March  8,  1979. 

By  the  Conunission,  Chairman 
O'Neal,  Vice  Chairman  Brown,  Com- 
missioners Stafford,  Gresham.  Clapp. 
and  Christian.  Commissioner  Stafford 
dissenting. 

H.  Gordon  Homme,  Jr.. 
Secretary. 

Commissioner  Stafford,  dissenting: 

My  principal  objection  to  the  proposed 
notice  is  the  extreme  breadth  of  discretion 
that  would  be  delegated  to  field  personnel. 
Specifically,  with  the  poesible  exception  of 
labor  strife,  I  cannot  envision  any  of  the 
listed  conditions  lasting  180  days.  The  need 
for  such  a  long  •emergency"  period  Ls 
simply  nonexistent.  Similarly,  the  territori 
al  scope  of  our  "emergency"  grant  is  unlim- 
ited. Conceivably  a  carrier  could  obtain  na 
tionwide  authority  for  180  days. 

I  am  also  cone^med  over  the  question  of 
api^allng  a  decision  made  in  the  field 
While  not  so  stated  specifically  in  the  pre- 
pared notice,  it  appears  that  the  field  deci- 
sions will  be  called  administrative  rather 
than  Judicial  in  nature.  Appeals  of  adminis- 
trative decisions  normally  are  not  permit- 
ted. Until  the  right  ol  appeal  is  clarified.  I 
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cannot  support  such  a  massive  delegation  o( 
authority. 

Finally,  It  is  unclear  who  in  the  field  will 
possess  the  decision  making  authority.  The 
term  "field  representative"  does  not  tell  me 
whether  this  person  would  be  a  District  su- 
pervisor, transportation  specialtet  (w  clerk - 
typist. 

(FR  Doc.  79-8298  Filed  S-19-79;  8)45  am) 

[7035-01 -Ml 

[AB  1  (iBDM)l 

CHICAGO  «  NOITH  WESTBtN 
TRANSrOtTAnON  CO. 

Amended  SyttMn  Ptogieiii  Mtaii 

Notice  is  hereby  given  that,  pursu- 
ant to  the  requirements  contained  in 
Title  49  of  the  Code  of  Federal  Regu- 
lations. §1121.23,  that  the  Chicago 
and  North  Western  Transportation 
Company,  has  filed  with  the  Commis- 
sion its  color-coded  system  diagram 
map  in  docket  No.  AB  1  (SDM).  The 
maps  reproduced  here  in  black  and 
white  are  reasonable  reproductions  of 
that  amended  system  diagram  map 
and  the  Commission  on  January  31. 
1979,  received  a  certificate  of  publica- 
tion as  required  by  said  regulation 
which  is  considered  the  effective  date 
on  which  the  system  diagram  map  was 
filed. 

Color-coded  copies  of  the  map  have 
been  served  on  the  Governor  of  each 
state  in  which  the  railroad  operates 
and  the  I*ublic  Service  Commission  or 
similar  agency  and  the  State  designat- 
ed agency.  Copies  of  the  map  may  also 
be  requested  from  the  office  of  the 
Commission.  Section  of  Dockets  by  re- 
questing docket  No.  AB  1  (SDM). 


H.G. 


Homme,  Jr., 
Secretary. 


FfOCRAL  REGISTER,  VOL  44,  NO.  SS— TUCSOAY,  MARCH  20,  1979 


FEOCRAL  REGISTER.  VOL  44.  MO.  5»-TUE$0AY.  MARCH  20,  1979 


UMI 


16998 


NOTICES 


035-01 -CI 


CHICAGO  AND  NORTH  WESTERN  TRANSPORTATION  COMPANY 

AB-I 
SYSTEM  DIAGRAM  MAP 

49.CFR    SEC.  1121.20     ,,^.0EC.,,978 


STANDARD   METROPOLITAN 

STATISTICAL  AREAS 

0 

CHICAGO 

© 

DULUTH-SUPERIOR 

© 

DAVENPORT- ROCK  ISLAMO 

© 

MMNEAPOUS-ST.PAUL 

0 

PEORIA 

© 

ROCHESTER 

© 

SPRINGFIELD 

© 

SK)UX  FALLS 

© 

ST.  LOUIS 

© 

DUBUQUE 

© 

ROCKFORD 

@ 

WATERLOO-CEDAR  FALLS 

© 

KENOSHA 

© 

CEDAR  RAPtPS 

© 

RACINE 

© 

SIOUX  cmr 

© 

MILWAUKEE 

@ 

LINCOLN 

© 

MADISON 

© 

OMAHA 

© 

LA  CROSSE 

@ 

DES  MOtNES 

® 

GREEN  BAY 

© 

ST  JOSEPH 

,      .       © 

APPLETOM 

@ 

KANSAS  crrv 

© 

EAU  CLAIRE 

• 

GREEN 
TELLOW 


CATEGORY 

CATEGORY 
CATEGORY 


BROWN   — .  — —  CATEGORY  4. 


LEGEND 

ANTICIPATED   SUBJECT  OF  ABANDONMENT  APPLICATION 

WITHIN  3  YEARS    49  CFR   SEC    1121  20  (bl(l) 

POTENTIALLY  SUBJECT  TO  ABANDONMENT.  49CFR  SEC  112120(b)(2) 

APPLICATION  PRESENTLY  PENOING  BEFORE  COMMlSS'ON. 
49  CFR  SEC    1121  20  (b)(3) 

OPERATED  UNDER  SUBSIDY   49  USC  SEC  la(S)(o) 
49  CFR  SEC.  1121  20  (bl(4) 


BLACK 
BLACK 
BLACK 
BLACK 


CATEGORY     9     OTHER  LINES  OWNED  OPERATED.  49  CFR  SEC  1121  20  (b)(S) 
STATE  BOUNDARY  LINES 
pOUNTY  BOUNDARY   LINES 
SMS  A    BOUNDARY    LINES 
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(7035-01-M] 

Chicago  t  North  Western 
Transportation  Co. 

ABri 

Description  of  additional  lines  or 
portions  of  lines  identified  on  the  Chi- 
cago and  North  Western  Transporta- 
tion Company  System  Diagram  Map. 
as  amended,  falling  within  Category  1. 
49CFR  1121.21. 

CATEGORY   J 

All  lines  or  portions  of  lines  which 
the  Chicago  and  North  Western 
Transiwrtation  Company  anticipates 
will  be  the  subject  of  an  abandonment 
or  discontinuance  application  to  be 
filed  within  the  3-year  period  follow- 
ing the  date  upon  which  the  diagram, 
or  any  amended  diagram,  is  filed  with 
the  Interstate  Commerce  Commission. 
49CFR  1121.20(bKl). 

MINNESOTA 

<a)  Riceville,  Iowa  to  Randolph.  Min- 
nesota (85.2  mile  portion  of  Oelwein 
Subdivision). 

(b)  Entire  segment  is  located  in  the 
States  of  Iowa  and  Minnesota. 

(c)  Entire  segment  in  Mitchell 
County.  Iowa  and  Mower.  Dodge. 
Goodhue  and  Rice  Counties.  Minneso- 
ta. 

(d)  M.P.  409.9  to  M.P.  496.9  exclud- 
ing M.P.  457.2  to  M.P.  459.0  at  Dodge 
Center. 

(e)  Central  agent  at  New  Hampton 
(unaffected)  is  responsible  for  asso 
ciate  station  of  Mclntire.  and  central 
agent  at  Austin  (unaffected)  is  respon 
sible  for  associate  station.s  of  elkton 
Sargeant.  Hayfield.  West  Concord 
Kenyon.  Nerstrand  and  Dennison. 

Cofnment:  This  proposal  doe.s  not  in 
elude  industries  located  at  Riceville 
Dodge  Center  or  Randolph. 

fFR  Dor  79-8241  Piled  3  19  79;  8:45  am) 
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MIMANENT  AUTHOIITY  DeOSiONS 

O*ci*ien-Noti<* 

Decided:  March  7.  1979. 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's Rules  of  Practice  (49  CPR 
1 100.247  >.  These  rules  provide,  among 
other  things,  that  a  protest  to  the 
granting  of  an  application  must  be 
filed  with  the  Commission  within  30 
days  after  the  date  notice  of  the  appli- 
cation is  published  in  the  Federal 
Register.  Failure  to  file  a  protest, 
within  30  days,  will  be  considered  as  a 
waiver  of  opposition  to  the  applica- 
tion. A  protest  under  these  rules 
should  comply  with  Rule  247(e)(3)  of 
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the  Rules  of  Practice  which  requires 
that  it  set  forth  specifically  the 
grounds  upon  which  it  is  made,  con- 
tain a  detailed  statement  of  protes- 
tant's  interest  in  the  proceeding,  (as 
specifically  noted  below),  and  shall 
specify  with  particularity  the  facts, 
matters,  and  things  relied  upon  but 
shall  not  include  issues  or  allegations 
phrased  generally.  A  protestant 
should  include  a  copy  of  the  sp>ecific 
portions  of  its  authority  which  protes- 
tant believes  to  be  in  conflict  with 
that  sought  in  the  application,  and  de- 
scribe in  detail  the  method— whether 
by  joinder,  interline,  or  other  means— 
by  which  protestant  would  use  such 
authority  to  provide  all  or  part  of  the 
service  propoised.  Protests  not  in  rea- 
sonable compliance  with  the  require- 
ments of  the  rules  may  be  rejected. 
The  original  and  one  copy  of  the  pro- 
test shall  be  filed  with  the  Commis- 
sion, and  a  copy  shall  be  served  con- 
currently upon  applicant's  representa- 
tive, or  upon  applicant  if  no  repre- 
sentative is  named.  If  the  protest  in- 
cludes a  request  for  oral  hearing,  such 
request  shall  meet  the  requirements  of 
§247(eK4)  of  the  special  rules  and 
shall  include  the  certification  required 
in  that  section. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend 
timely  to  prosecute  its  application 
shall  promptly  request  that  it  be  dis- 
missed, and  that  failure  to  prosecute 
an  application  under  the  procedures  of 
the  Commission  will  result  in  its  dis- 
missal. 

Further  processing. steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  sen'ed  on  each  party  of 
record.  Broadening  amendments  will 
not  be  accepted  a^er  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administratively  aooeptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

We  Find:  With  the  exceptions  of 
those  applications  "  involving  duly 
noted  problems  (e.g.,  unresolved 
common  control,  unresolved  fitness 
questions,  and  jurisdictional  problems) 
we  find,  preliminarily,  that  each 
common  carrier  applicant  has  demon- 
strated that  its  proposed  service  Is  re- 
quired by  the  public  convenience  and 
necessity,  and  that  each  contract  <»rri- 
er  applicant  qualifies  as  a  contract  car- 
rier and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  UJ3.C.  10101.  Each  appli- 
cant is  fit,  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform  to  the  requirements  of  Title 
49,  Subtitle  IV,  United  States  Code, 
and    the    Commission's    regulations. 
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Except  where  specifically  noted  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  qual- 
ity fo  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find,  pre- 
liminarily and  in  the  absence  of  the 
issue  being  raised  by  a  protestant,  that 
the  proposed  dual  operations  are  con- 
sistent with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
lOlOl  subject  to  the  right  of  the  Com- 
mission, which  is  expressly  reserved, 
to  impose  such  conditions  as  it  finds 
necessary  to  Insure  that  applicant's 
operations  shall  conform  to  the  provi- 
sions of  49  U.S.C.  10930(a)  [formerly 
section  210  of  the  Interstate  Com- 
merce Act]. 

In  the  absence  of  legally  sufficient 
protests,  filed  within  30  days  of  publi- 
cation of  this  decision-notice  (or.  if  the 
application  later  be<»mes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness 
of  this  decision-notice.  To  the  extent 
that  the  authority  sought  below  may 
duplicate  an  applicant's  existing  au- 
thority, such  duplication  shaU  not  be 
construed  as  conferring  more  than  a 
.single  operating  right. 

Applicants  must  ccnnply  with  all  spe- 
cific conditions  set  forth  in  the  grant 
or  grants  of  authority  within  90  days 
after  the  service  of  the  notification  of 
the  effectiveness  of  this  decision- 
notice,  or  the  applloatlOD  of  a  non- 
complying  applicant  sbaR  stand 
denied. 

By  the  Commiaskm,  Review  Board 
Number  I,  Members  Carleton.  Joyce, 
and  Jones.  (Board  Member  Jones  not 
participating.) 

H.JG.  Homme,  Jr.. 
Secretary. 

MC  8771  (Sub-45P),  filed  January  4. 
1979.  Applicant:  SAW  BOLL  SUPPLY. 
INC..  1018  Saw  Mill  River  Rd.. 
Yonders.  NY  10710.  Representative: 
John  R.  Sims,  Jr.,  915  Permsylvania 
Bldg..  425  13th  St.,  NW..  Washington. 
DC  20004.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  structural  steel, 
and  structural  steel  encased  in  con- 
crete, from  Conklin  and  Gouvemeur. 
NY.  to  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site: 
NashviUe.  TN.  or  Atlanta,  GA.) 

MC  10875  (Sub-49F),  filed  January 
29,  1979.  Applicant:  BRANCH 
MOTOR  EXPRESS  COMPANY,  a 
Pennsylvania  corporation,  114  Fifth 
Avenue.  New  York,  NY  10011.  Repre- 
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senutive:  G.  G.  Heller  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  interstate 
or  foreign  commerce,  transporting 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B  explo- 
sives, household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equip- 
ment), serving  the  facilities  of  GTE 
Syhania  Division,  at  Smithfield.  NC. 
as  an  off-route  point  in  connection 
with  applicant's  otherwise  authorized 
regular-route  operations.  (Hearing 
site:  New  York.  NY.  or  Washington. 
DC.) 

MC  22509  (Sub-UF).  filed  January  5. 
1979.  Applicant:  MISSOURI-NE- 
BRASKA EXPRESS  INC..  a  Iowa  cor 
poration.  5310  St.  Joseph  Ave..  St. 
Joseph  MO  64505.  Representative: 
Harry  Ross.  58  S.  Main  St..  Winches- 
ter. KY  40391.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  metal 
containers,  from  LAPorte,  IN.  to 
points  in  lA.  (Hearing  site:  Chicago. 
IL.) 

MC  29637  (Sub-8P).  filed  January  18, 
1978  Applicant:  R.  H.  CRAWFORD. 
INC..  425  Poplar  St..  Hanover.  PA 
17331.  Representative:  John  M.  Mus- 
.selman.  P.O.  Box  1148.  410  North 
Third  St..  Harrisburg.  PA  17108.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in  by  grocery  and  food  business  houses 
(except  frozen  food,  and  commodities 
in  bulk),  between  the  facilities  of  Cali- 
fornia Canners  and  Growers,  in  Adams 
and  York  Counties.  PA.  on  the  one 
hand.  and.  on  the  other,  points  in  GA. 
KY.  ME.  NC,  NH.  PA.  SC.  TN.  VT. 
and  WV.  restricted  to  the  transporta- 
tion of  traffic  originating  at  the 
named  origins  or  destined  to  the  indi- 
cated destination.  (Hearing  site:  Har- 
risburg. PA.  or  Washington.  DC.) 

MC  29568  (Sub-7F).  filed  January  15. 
1979.  Applicant:  ASSOCIATED 
TRANSFER  &  STORAGE  COMPA 
NY.  INC..  730)  North  Northlake  Way. 
Seattle.  WA  98103.  Representative: 
Susan  W.  Carlson.  1215  Norton  Bldg.. 
Seattle.  WA  98104.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  route,  transporting  (1) 
chemicals  (except  in  bulk,  in  tank  ve- 
hicles), and  (2)  commodities  which  are 
otherwise  exempt  from  economic  regu- 
laiton  under  49  U.S  C.  §  10526(a)(6) 
formerly  Section  203(b)(6)  of  the  In 
terstate  Commerce  Act,  when  moving 
m  mixed  loads  with  the  commodities 
in  (1)  above,  between  points  in  WA. 
CA.  OR.  ID.  MT.  and  NV.  (Hearing 
site:  Seattle.  WA.) 


MC  35807  (Sub  90F).  filed  December 
18.  1978.  AppUcant;  WELLS  FARGO 
ARMORED  SERVICE  CORPORA- 
TION. P.O.  Box  4313.  Atlanta,  GA 
30302.  Representative:  Steven  J. 
Thatcher  (same  address  as  applicant). 
To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting coin,  currency,  securities,  and 
food  stamps.  (1)  between  Baltimore. 
MD.  on  the  one  hand.  and.  on  the 
other,  poinU  in  WV  and  DC,  and  (2) 
t)etween  Richmond,  VA.  on  the  one 
hand,  and,  on  the  other.  Baltimore. 
MD.  Charlotte.  NC.  and  Washington, 
DC,  under  contracUs)  in  (1)  and  (2) 
above  with  banks  and  banking  institu- 
tions. (Hearing  site:  Richmond.  VA.  or 
Washington.  D.C.) 

MC  41406  (Sub-105P).  filed  Decem- 
ber 27.  1978.  Applicant:  ARTIM 
TRANSPORTATION  SYSTEM.  INC.. 
P.O.  Box  2176.  Hammond.  IN  46323. 
Representative:  Wade  H.  Bourdon 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting iron  and  steel  railroad  car  and 
locomotive  engine  wheels,  from 
Keokuk.  I  A.  to  points  in  IL.  IN,  KY. 
ME.  MD.  MI.  MO,  NY,  OH,  PA,  TN, 
VA.  and  WV.  (Hearing  site:  Chicago. 
IL.) 

MC  1406  (Sub-106P).  fUed  December 
27.  1978.  Applicant:  ARTIM  TRANS- 
PORTATION SYSTEM.  INC..  P.O. 
Box  2176.  Hammond.  IN  46323.  Repre- 
sentative: Wade  H.  Bourdon  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  auto- 
mobile transmissions.  automobile 
transmission  parts,  metal  contaiTiers, 
metal  racks.  (2)  such  commodities  as 
are  used  in  the  manufacture  and  dis- 
tribution of  the  commcxiities  In  (1) 
above,  and  (3)  iron  and  steel  scrap  be- 
tween Batavia  To«-nship.  OH,  on  the 
one  hand.  and.  on  the  other,  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Cinciimatl.  OH.) 

MC  41915  (Sub-44F).  filed  January  2. 
1979.  Applicant:  MILLER'S  MOTOR 
FREIGHT.  INC..  1060  Zinns  Quarry 
Road.  York.  PA  17405.  Representative: 
Jeremy  Kahn,  Suite  733  Investment 
Building,  1511  K  Street,  N.W.,  Wash- 
ington. DC.  20005.  To  operate  as  a 
common  earner,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  pe- 
troleum, petroleum  products,  vehicle 
body  sealer,  and  sound  deadenei  com- 
pounds, (except  commodities  in  bulk, 
in  tank  vehicles),  and  filters,  from 
points  in  Warren  County,  MS,  to 
points  in  AL.  CT,  DE.  PL.  GA.  KY. 
LA.  MD.  NJ.  NY.  NC.  OH.  PA.  RI.  SC. 
TN.  TX.  VA.  WV.  and  DC.  and  (2Ka) 


petroleum,  petroleum  products,  vehicle 
t>ody  sealer,  and  sound  deadener  com- 
pounds, %nd  filters,  and  (b)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  In  (1)  above 
(except  commodities  in  bulk,  in  tank 
vehicles),  from  points  in  AL.  GA.  KY. . 
NY.  OH.  PA.  RI.  SC.  VA.  and  WV.  to 
points  in  Warren  County.  MS.  restrict- 
ed in  parts  (1)  and  (2)  above  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  faciltltles  of  Quaker 
State  Oil  Refining  Corporation,  in 
Warren  County.  MS.  (Hearing  site: 
Washington,  D.C.) 

MC  41951  (Sub-35P),  filed  December 
27.  1978.  Applicant:  WHEATLEY 
TRUCKING.  INC..  P.O.  Box  458. 
Cambridge.  MD  21613.  Representative: 
Daniel  B.  Johnson.  4304  East-West 
Hwy..  Washington.  DC  20014.  To  oper- 
ate as  a  rtjmmon  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting foodstuffs.  (I)  from  Cheriton. 
VA.  to  poInU  In  CT.  DE,  PL.  GA.  IL. 
IN.  KY,  MA.  MD,  MI,  NC,  NJ.  NY. 
OH.  PA.  RI.  SC,  TN,  VA,  WV,  and  DC. 
and  (2)  from  Queen  Anne,  MD,  to 
polnUs  in  DE.  FU  GA.  lU  IN.  KY.  MD. 
MI.  NC.  OH.  SC.  TAN.  VA.  WV.  and 
DC.  (Hearing  site:  Washington.  DC.  or 
Cambridge.  MD.) 

MC  47583  (Sub-77F).  filed  November 
14.  1978.  Applicant:  TOLLIE 
FREIGHTWAYS.  INC..  1020  Sun- 
shine Road.  Kansas  City.  KS  66115. 
RepresenUtive:  W.  Randall  Tye,  1400 
Condler  BuUdlng.  AtlanU.  GA  30303. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  and  com- 
modities in  bulk,  in  tank  vehicles), 
betwen  points  in  AZ.  AR.  CO.  IL.  lA. 
KS.  LA.  MO.  NE.  NM.  ND.  OK.  SD. 
TX.  and  WY.  restricted  to  the  trans- 
portation of  traffic  originating  at  or 
destined  to  the  faculties  of  Owens-Cor- 
ning Fit>erglass  Corporation.  (Hearing 
site:  Washington.  DC.) 

MC  51018  (Sub-llF).  filed  January 
29.  1979.  Applicant:  THE  BESL 
TRANSFER  CO..  an  Ohio  Corpora- 
tion. 5550  Este  Avenue.  Cincinnati,  OH 
45232  Representative:  A.  Charles  Tell. 
100  Ea;it  Broad  Street,  Cincinnati,  OH 
45223.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  commodities  the 
transportation  of  which  because  of 
size  or  weight  requires  the  use  of  spe- 
cial equipment,  between  points  in 
Butler.  Clermont,  Hamilton.  Mont- 
gomery, and  Warren  Counties,  OH, 
and  those  points  in  Kentucky  within 
the  Cincirmati,  OH.  commercial  zone, 


on  the  one  hand,  and,  on  the  other, 
points  in  AL.  AR,  GA.  LA,  MS.  NC. 
OK.  SC.  and  TN.  (Hearing  site:  Cincin- 
nati. OH.) 

MC  51018  (Sub-I2F),  filed  January 
29.  1979.  Applicant:  THE  BESL 
TRANSFER  CO..  an  Ohio  corpora- 
tion. 5550  Este  Avenue.  Cincinnati.  OH 
45232. 

Representative:  A.  Charles  Tell.  100 
East  Broad  Street,  Columbus,  OH 
43215.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  setoage  treat- 
ment plants  and  lift  stations,  and  (2) 
parts  and  accessories  tor  the  commod- 
ities in  ( 1 )  above,  from  the  facilities  of 
Clow  Corporation,  at  or  near  Rich- 
wood.  KY,  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  LouisviUe,  KY.) 

MC  51149  (Sub-669F).  fUed  Decern 
ber  27.  1978.  Applicant:  SCHNEIDER 
TRANSPORT.  INC.,  P.O.  Box  2298. 
Green  Bay,  WI  54306.  Representative: 
Neil  A.  DuJardin  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  gift  packages, 
and  (2)  materials  and  supplies  used  in 
the  manufacture  of  cheese,  cheese 
products,  sausage,  bakery  products, 
and  gift  packages,  between  points  In 
the  United  SUtes  (except  AK  and  HI), 
restricted  to  shipments  originating  at 
or  destined  to  the  facilities  of  Swiss 
Colony,  Inc.  (Hearing  site:  Chicago. 
IL.) 

MC  53841  (Sub-19P),  filed  January  2, 
1979.  Applicant:  W.  H.  CHRISTIE  & 
SONS.  INC..  Box  517.  East  State  St.. 
Knox.  PA  16232.  Representative:  John 
A.  Pillar,  1500  Bank  Tower.  307 
Fourth  Ave..  Pittsburgh.  PA  15222.  To 
operate  as  a  common  carrier,  by  motor 
I'ehlcle.  in  interstate  or  foreign  com 
merce.  over  irregular  routes,  trans- 
porting (1)  plastic  pipe  and  fittings, 
(2)  occe55or<e9  used  in  the  installation 
of  the  commodities  named  In  (1) 
above,  and  (3)  materials  used  in  the 
manufacture  of  the  commodities 
named  in  (1)  and  (2)  above,  (except 
commodities  in  bulk),  between  Frank- 
lin. PA.  on  the  one  hand,  and,  on  the 
other,  points  in  CT.  DE,  IL,  IN,  lA. 
KY.  ME.  MD.  MA,  MI.  NH,  NJ.  NY. 
NC.  OH.  RI.  TN.  VA.  VT.  WV.  WI,  and 
DC.  (Hearing  site:  Pittsburgh.  PA.  or 
Washington,  DC.) 

MC  55709  (Sub-9F),  filed  January  30. 
1979.  Applicant:  ANDING  TRANSIT. 
INC..  P.O.  Box  112.  Arena,  WI  53503. 
Representative:  James  A.  Spiegel. 
Olde  Towne  Office  Park.  6425  Odana 
Road,  Madison.  WI  53719.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
yogurt,  and  (2)  materials,  equipment 


and  supplies  used  in  the  manufacture 
of  yogurt,  (a)  from  the  facilities  of 
Elm  Grove  Dairy.  Inc..  at  Richland 
Center.  WI.  to  the  facilities  of  Jewel 
Companies.  Inc.  at  Melrose  Park.  IL. 
and  (b)  from  those  points  In  IL  north 
of  Interstate  Hwy  80.  to  Richland 
Center.  WI.  (Hearing  site:  Madison, 
WI,  or  Chicago,  IL.) 

MC  63838  (Sub-9F).  f  Qed  January  19. 
1979.  Applicant:  BOLUS  MOTOR 
LINES.  INC..  700  North  Keyser 
Avenue.  Scranton.  PA  18508.  Repre- 
sentative: Joseph  F.  Hoary,  121  South 
Main  Street,  Taylor,  PA  18517.  To  op- 
erate as  a  common  carrier,  ^by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting magazines  and  periodicals, 
from  Scranton.  PA.  to  Absecon  and 
Trenton,  NJ.  (Hearing  site:  Washing- 
ton, DC.) 

MC  73688  (Sub-82F).  fUed  January 
19.  1979.  Applicant-  SOUTHERN 
TRUCKING  CORPORATION.  1500 
Orenda  Avenue,  P.O.  Box  7195.  Mem- 
phis. TN  38107.  Representative:  Bob 
McAdams,  Route  6.  Box  15.  North 
Little  Rock.  AR  72118.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  trarvsporting  such 
commodities  as  are  dealt  in  by  manu- 
facturers and  distributors  of  tile 
(except  commodities  in  bulk  and  those 
which  because  of  size  or  weight  re- 
quire the  use  of  special  equipment). 
(1)  between  Jackson.  TN,  on  the  one 
hand,  and,  on  the  other,  points  in  CT, 
DE,  PL,  GA,  IN.  KY,  ME.  MD,  MA. 
MI,  NH,  NJ,  NY,  NC,  OH.  PA.  RI.  SC, 
VA.  VT.  WV,  and  DC,  (2)  between 
Olean,  NY,  and  Lansdale  and  Quaker- 
town,  PA,  on  the  one  hand,  and.  on 
the  other,  points  In  CT,  DE,  ME,  MD, 
MA,  NH,  NJ.  NY.  NC.  PA.  RI,  TX.  VA. 
VT,  WV.  and  DC,  and  (3)  between 
Lewisport  and  Cloverport,  KY,  on  the 
one  hand,  and,  on  the  other,  those 
points  in  the  United  States  in  and  east 
of  MI,  IN.  KY,  TN,  and  AL.  (Hearing 
site:  Philadelphia.  PA.  or  Washington, 
EX:.) 

MC  78118  (Sub-40F).  fUed  January 
19.  1979.  Applicant:  W.  H.  JOHNS. 
INC..  a  Delaware  (»rporation,  35 
Witmer  Road.  Lancaster.  PA  17602. 
Representative:  Christian  V.  Graf.  407 
North  Front  Street,  Harrisburg.  PA 
17101.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  aluminum 
doors,  aluminum  windows,  tUuminum 
screens,  and  aluminum  sash,  and  (2) 
accessories  and  parts  used  in  the  in- 
stallation of  the  commodities  in  (I) 
above,  (a)  from  the  facilities  of 
Season-All  Industries,  Inc.,  at  Indiana, 
PA.  to  points  in  IN,  and  (b)  from  the 
facilities  of  Season- All  Industries,  Inc.. 
at  Yatesboro.  PA,  to  points  in  IN,  MI, 


and  OH,  restricted  in  (a)  and  (b)  above 
to  the  transportation  of  traffic  origi- 
nating at  the  named  origins  and  des- 
tined to  the  indicated  destinations. 
(Hearing  site:  Washington.  DC,  or 
Harrisburg.  PA.) 

MC  78228  (Sub-104F).  fUed  January 
29.  1979.  Applicant:  J  MTLLEHl  EX- 
PRESS. INC..  an  Ohio  corporation. 
962  Greentree  Road.  Pittsburgh,  PA 
15219.  Representative:  Henry  M.  Wick. 
2310  Grant  Bldg.,  Pittsburgh.  PA 
15219.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  t7x>n  and  steel  ar- 
ticles, between  the  facilities  of  Charles 
E.  Kline  Company.  Inc..  at  Warren. 
OH.  on  the  one  hand.  and.  on  the 
other,  points  in  IL,  IN,  MI,  and  KY. 
(Hearing  site:  Pittsburgh,  PA,  or 
Washington.  DC.) 

MC  82841  (Sub-246F),  fUed  January' 
8.  1979.  Applicant:  HUNT  TRANS- 
PORTATION. INC.,  10770  I  St., 
Omaha.  NE  68127.  Representative: 
Donald  L.  Stem.  610  Xerox  Bldg.,  717 
Mercy  Rd.,  Omaha,  NE  68106.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting thermal  storage  materials,  and 
thermal  storage  supplies,  from  Killeen. 
TX.  to  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site: 
Omaha,  NE.) 

MC  83217  (Sub-78F),  fUed  December 
18.  1978.  Applicant:  DAKOTA  EX- 
PRESS. INC.,  a  South  E>akota  corpo- 
ration. 550  E.  5th  St.  South,  South  St. 
Paul,  MN  55075.  Representative:  K.  O. 
Petrick  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting meaXs,  meat  products  and 
meat  byproducts,  and  articles  distrib- 
uted by  meat-packing  houses,  as  de- 
scribed in  sections  A  and  C  of  Appen- 
dix I  to  the  report  in  Qescriptions  in 
Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766.  (except  hides  and  com- 
modities in  bulk),  from  the  facilities  of 
Iowa  Beef  Processors.  Inc..  at  or  near 
Dakota  City.  NE.  and  Sioux  City,  lA, 
to  points  in  CTT.  DE,  MA.  MD.  ME.  MI. 
NH.  NJ.  NY.  OH.  PA,  RI.  VA,  VT.  WV. 
and  DC,  restricted  to  the  transporta- 
tion of  traffic  originating  at  the 
named  origins  and  destined  to  the  in- 
dicated destinations.  (Hearing  site:  St. 
Paul.  MN.  or  Omaha.  NE.) 

MC  83835  (Sub-156F).  filed  January 
22.  1979.  Applicant:  WALES  TRANS- 
PORTATION. INC..  P.O.  Box  6186. 
Dallas.  TX  75222.  Representative: 
James  W.  High  tower.  136  Wynnewood 
Professional  Building.  Dallas.  TX 
75224.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,    transporting    iron    and   steel 
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tubing,  belwe*"!!  points  in  AL.  AR.  CA, 
CO.  LA.  NC.  OK.  OR.  TX.  and  WA,  on 
the  one  hand.  and.  on  the  other, 
points  in  the  United  States  (including 
AK  but  excluding  HI),  restricted  to 
the  tran-sportation  of  traffic  originat- 
ing at  or  de.stined  to  the  facilities  of 
Kilsby  Tut>e.supply.  (Hearing  site; 
Dallas.  TX.) 

MC  85811  (Sub-llF).  filed  January  4. 
1979.  Applicant:  AMSCO  TRANSPOR 
TATION.  INC..  10560  Mykawa  Rd.. 
P.O.  Box  33280.  Hou.slon.  TX  77033. 
Representative:  J.  G  Dail.  Jr..  P.O. 
Box  LL,  McLean.  VA  22101  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting tron  and  steel  articles,  from 
Bossier  City,  LA.  to  points  in  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Houston.  TX.) 

MC  87476  «Sub-15F).  filed  December 
13,  1978.  Applicant:  CARL 

SCHAEFER.  JR..  TRUCK  LINES. 
INC..  an  Illinois  corporation.  2600  Wil- 
lowbum  Ave.,  P.O.  Box  26040.  Dayton. 
OH  45426.  Repre-sentativo;  Earl  N. 
Meruin.  85  East  Gay  St..  Columbus. 
OH  43215.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  meat  by-products, 
animal  foods,  aytd  animal  feed,  be- 
tween the  facilities  of  Kal  Kan  Foods. 
Inc..  at  Columbus.  OH.  on  the  one 
hand.  and.  on  the  other,  points  in  AL. 
AR.  CO.  FU  GA.  lA.  IL.  IN.  KS.  KY. 
MI.  MN.  MO,  MS,  NC,  NE.  NY.  OH. 
OK,  PA,  SC.  SD.  TN.  TX.  VA.  and  WI. 
(Hearing  .site:  Columbus.  OH.) 

Not*'.— Tho  person  or  person.v  who  appf-ar 
lo  be  pnKau«-d  in  common  control  must 
tilher  file  an  application  under  49  U.S.C. 
U343<a)  iforTr>rl.v  Section  ."itZ)  of  the  Inter- 
slate  CommeriT  Art),  or  .submit  an  affidavit 
indiratinf!  why  such  approval  is  unneces- 
sary. 

MC  95876  (Sub  260F).  filed  Decem- 
ber 18.  1978.  Applicant:  ANDERSON 
TRUCKING  SERVICE.  INC.  203 
Cooper  Ave.,  North.  St.  Cloud.  MN 
56301.  Representative:  Robert  D.  Gis- 
vold,  1000  First  National  Bank  Bldg.. 
Minneapolis.  MN  55402.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  materu 
als.  equipment,  and  supplies  lused  in 
the  manufacture  and  distribution  of 
refrigerators,  freezers,  and  ctK)ling 
units  (except  commodities  in  bulk), 
from  points  in  the  United  States 
(except  AK  and  HI),  to  the  facilities  of 
Franklin  Manufacturing  Company,  at 
St.  Cloud.  NM.  (Hearing  site:  St.  Paul. 
MN.  or  Chicago.  IL.) 

MC  96878  (Sul>-3F).  filed  January  30. 
1979.  Applicant:  CONSOLIDATED 
TRANSFER  &  WAREHOUSE  CO.. 
INC.,  1251  Taney.  North  Kansas  City. 
MO    64116.    Representative:    John    E. 
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Jandera.  641  Harrison  Street.  Topeka. 
KS  66603.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  iron  and  steel  ar 
tides  and  plastic  pipe,  from  points  in 
OK,  to  points  in  AR,  CO.  IL.  IN.  lA. 
KS.  LA.  MO.  NE.  OH.  and  TX.  (Hear 
ing  .site:  Oklahoma  City  or  Tulsa.  OK.) 

MC  98689  (Sub-2F).  filed  January  17. 
1979.      Applicant:      D.      A.      BROWN 
TRUCKING  CO..  a  corporation.  P.O 
Box  1383.  Bakersfield.  CA  93302.  Rep 
resentalive:  Fred  H.  Mackensen.  Suite 
400,  9454  Wilshire  Blvd..  Beverly  Hills. 
CA  90212.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or   foreign   commerce,   over   irregular 
routes.     tran.sportlng     (1)     materials, 
equipment  and  supplies  used  in  the  es 
tablishment.    maintenano(\    and    dis 
mantling  of.  oil.  gas  and  water  wells. 
pipe  lines,  refineries,  and  cracking  and 
casing  head  plants,  (2)  materials,  and 
equipment  u.sed  in  the  construction  of 
roads,     dams,     and     bridges     (except 
lumber  and  forest  products),  and  (3) 
materials  and  equipment  used  in  the 
con.struction     and     maintenance     of 
power  and  compre.ssor  plants  (except 
lumber  and   forest  products),  (a)  be 
tween  points  in  CA.  restricted  against 
the  transportation  of  iron  and  steel  ar 
tides  and  tin  plate  from  or  to  Pltts^ 
burg.  CA.  and  (b)  between  points  in 
CA.   on   the   one   hand.   and.   on   the 
other,  points  in  AZ,  CO.  KS,  LA.  NV. 
NM,  OK,  TX.  UT.  and  WY.  Condition; 
Prior  or  coincidental  cancellation,  at 
carrier's  written  request  of  its  Certifi- 
cate   of    Registration    in    MC    98689 
(Sub-1).     issued     October     31.     1963 
(Hearing  site    Lo.s  Anp»les  or  Bakers 
field.  CA.) 

MC  103051  (Siib-471F).  filed  Januar\ 
4.    1979.    Applicant:    FLEET   TRANS 
PORT   COMPANY     INC.,   a   Georgia 
corporation.  934  441.h  Ave..  N..  Na.sh 
viUe,  TN  37209.  Representative:   Rus- 
sell E.  Stone  (.same  address  as  appli 
cant).  To  operate  a.s  a  common  carrier. 
by  motor  vehicle,  in  int.erslate  or  for 
eign  commerce,  over  irregular  routes, 
transporting  petroleum  products,  vehi- 
cle body  scaler,  and  sound  deadenino 
cojnpounds.  in  bulk,  in  tJink  vehicles, 
from  the  facilities  of  Quaker  State  Oil 
Refining    Corp..    in    Warren    County 
MS.   to   points   in   the   United   States 
(except  AK  and  HI),  restricted  to  the 
transportation  of  traffic  originating  at 
the  above-named  origin.  (Hearing  site 
Nashville.  TN.  or  Atlanta,  GA.) 

Note.— Dual  operaiion.«;  may  be  involved 

MC  103798  (Sub-29F).  filed  January 
26.  1979.  Applicant:  MARTEN 
TRANSPORT.  LTD.,  Route  3.  Mon 
dovi.  WI  54755.  Representative: 
Robert  S.  Lee.  1000  First  National 
Bank.  Minneapolis.  MN  55402.  To  op 
erate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  is>reign  com- 


merc»'.  over  irregular  routes,  trans- 
porting cheese,  from  St.  Olaf,  lA.  to 
points  in  MO.  (Hearing  site:  Des 
Moine.s.  lA.) 

Non:.— IXial    operations   are    involved    in 
I  hts  proceeding. 

MC  105045  (Sub-94F),  filed  January 
5.  1979  Applicant:  R.  L.  JEFFRIES 
TRUCKING  CO..  INC..  1020  Pennsyl 
vania  Street.  Evansville.  IN  47701 
Representative:  Richard  C.  McGinnis. 
711  Wa-shington  Bldg..  Wa.shington. 
DC  20005.  To  operate  as  a  covimou 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  air  compres- 
sors and  earth -drilling  equipment,  and 
(2)  parts  for  the  commodities  in  (1) 
above,  between  Claremont.  NH,  on  the 
one  hand.  and.  on  the  other,  points  in 
the  United  States  (except  HI  and  AK). 
'Hearing  site:  Washington,  D.C.) 

MC  105407  (Sub-17F).  filed  Decern 
ber  15.  1978.  Applicant:  HANNIBAL 
QUINCY  TRUCK  UNES,  INC..  3820 
Wisman  Lane.  Quincy,  IL  82301.  Rep- 
resentative: Prank  W.  Taylor.  Jr.. 
Suite  600.  1221  Baltimore  Ave..  Kan.sas 
City.  MO  64105.  To  operaU'  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  iron  and 
steel  articles,  as  described  in  Appendix 
V  to  the  report  in  Descriptions  in 
Motor  Carrier  Certificates,  61  M.C.C. 
276.  from  Chicago.  IL,  to  points  in  lA. 
KS.  MO.  and  NE.  (Hearing  site:  Chica- 
go. IL.) 

MC  105501  (Sub-33F),  filed  January 
2.  1979.  Applicant;  TERMINAL 
WAREHOUSE  COMPANY.  INC.,  18.M 
Raddison  Rd..  NE..  Blaine,  MN  55434 
Repre.sentative:  Joseph  J.  Dudley.  W 
1260  First  Natll  Bank  BMg..  8t.  Paul. 
MN  55101.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  te  interstate 
or  foreign  commerce,  •vw  irregular 
routes,  transporting  sugar,  in  ba^s. 
from  Drayton.  ND.  and  Crookston. 
MN.  to  Minneapolis,  and  St.  Patil.  MN. 
( Hearing  site:  St.  Paul  or  Minneapolis. 
MN.) 

MC  105566  (Sub-185F).  filed  Decem- 
ber 27.  1978.  Applicant:  SAM  TANKS 
LEY  TRUCKING.  INC.,  PO.  Box 
1120.  Cape  Gi.-ardeau.  MO  63701  Rep- 
re.sentative: Thomas  P.  Kllroy.  Suite 
406  Executive  Bl.ig.,  6901  Old  Keeno 
Mill  Rd  .  Springfield.  VA  22150.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstitte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting printed  mutter,  from  Old  Say- 
brook.  CT.  to  points.  In  AZ.  CA.  CO. 
ID.  IL.  IN.  LA.  MT.  NV.  NM.  OK.  OR. 
TX.  UT.  WA.  and  WY.  (Hearing  site: 
Chicago.  IL.)) 

MC  105566  (Sub  186F).  filed  D«(  em- 
ber 27.  1978.  Applicant:  SAM  TANKS- 
LEY  TRUCKING,  INC..  PO  Box 
1120.  Cape  Girardeau.  MO  63701.  Rep 


resentative:  Thomas  F.  Kilroy.  Suite 
406  Executive  Bldg..  6901  Old  Keene 
Mill  Rd..  Springfield.  VA  22150.  To  op- 
erate as  a  common  carrier,  bjT  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting glassware,  from  Mt.  Pleasant, 
PA.  to  points  In  AZ,  CA,  and  TX. 
(Hearing  site:  Pittsburgh.  PA,  or 
Washington,  DC.) 

MC  105566  (Sub-188F).  filed  Decem- 
ber 27.  1978.  Applicant:  SAM  TANKS- 
LEY  TRUCKING.  INC..  P.O.  Box 
1120,  Cape  Girardeau.  MO  63701.  Rep- 
resentative: Thomas  P.  Kilroy,  Suite 
406  Executive  Bldg.,  6901  Old  Keene 
Mill  Rd..  Springfield.  VA  22150.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  In  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting printed  matter,  from  Jessup, 
MD.  and  Scranton  and  Reading,  PA, 
to  points  In  AZ,  CA,  CO,  ID,  MT,  NV, 
^NM.  OR.  TX,  UT.  WA,  and  WY. 
(Hearing  site:  Washington.  DC.) 

MC  105886  (Sub-32F),  fUed  Decem- 
ber 27.  1978.  Applicant:  MARTIN 
TRUCKING,  INC.,  P.O.  Box  67.  Bes- 
semer. PA  16112.  Representative: 
Stanley  E.  Levlne,  2310  Grant  Bldg., 
Pittsburgh,  PA  15219.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  brick, 
clay  proditcts,  and  architectural 
pavers,  from  the  facilitires  of  Mllliken 
Brick  Company,  in  Harmar  Township 
(Allegheny  County),  PA,  to  points  In 
CT.  DE.  IL.  IN,  KY.  MD,  MA,  MI,  NJ, 
NY,  OH.  RI.  TN,  VA.  WV,  WI,  and 
DC.  (Hearing  site:  Pittsburgh,  PA,  or 
Washington.  DC.) 

MC  106195  (Sub-23P),  filed  January 
30.  1978.  Applicant:  CLARK  BROS. 
TRANSFER.  INC..  900  North  First, 
Norfolk,  NE  68701.  Representative: 
Arlyn  L.  Westergen,  Suite  106,  7101 
Mercy  Road,  Omaha,  NE  68106.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting Tneat*.  meat  products,  meat  by- 
products, and  articles  distributed  by 
meat-packing  houses,  as  described  In 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carri- 
er Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in 
bulk),  from  Norfolk.  NE.  to  points  In 
IL.  (Hearing  site:  Omaha.  NE.) 

MC  106401  (Sub-62P).  fUed  January 
4.  1979.  Applicant:  JOHNSON 
MOTOR  LINES,  INC..  P.O.  Box 
31577,  Charlotte.  NC  28231.  Repre- 
sentative: Roger  W.  Rash  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1) 
canned  goods,  from  the  facilities  of 
Campbell  Soup  Co..  at  or  near 
Maxton,  NC,  to  points  in  AL,  FL,  GA. 
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NC,  SC,  TN.  VA,  and  DC;  and  (2)  ma- 
terials, equipment,  and  supplies  used 
In  the  manufactiuing  and  distribution 
of  canned  goods,  (except  commodities 
In  bullL),  In  the  reverse  direction. 
(Hearing  site:  Charlotte,  NC,  or  Wash- 
ington. DC.) 

MC  107295  (Siib-904P).  fUed  January 
29.  1979.  Applicant:  PREFAB  TRAN- 
SIT CO..  a  corporation.  P.O.  Box  146. 
Farmer  City,  IL  61842.  Representative: 
Mack  Stephenson.  42  F\)x  Mill  Lane. 
Springfield,  IL  62707.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  traxisportlng  pipe, 
pipe  fittings,  and  accessories  for  pipe 
and  pipe  fittings,  from  Birmingham. 
AL.  to  points  In  lA,  K8,  MO.  and  NE. 
(Hearing  site:  Birmingham,  AL,  or  At- 
lanta, GA.) 

MC  107445  (Sub-20P),  filed  January 
29,  1979.  Applicant:  UNDERWOOD 
MACHINERY  TRANSPORT,  INC., 
940  West  Troy  Ave.,  Indianapolis.  IN 
46203.  Representative:  Alkl  E.  Scopeli- 
tls,  1301  Merchants  Plaza,  Indianapo- 
lis, IN  46204.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  (1)  commodities 
the  transportation  of  which  because  of 
size  or  weight  requires  the  use  of  spe- 
cial equipment,  and  (2)  iron,  steel,  and 
aluminum  articles  (except  those  de- 
scribed in  (1)  above)  (a)  between 
points  IL.  IN,  lA.  KY.  MI.  MO,  and 
OH.  and  (b)  between  points  in  IL,  IN. 
lA.  KY,  MI.  MO,  and  OH.  on  the  one 
hand.  suid.  on  the  other,  points  In  AL. 
AR.  CT,  PL,  GA.  LA,  MA.  MD,  MN. 
MS,  NJ,  NY,  NC,  OK,  PA,  RI,  SC,  TN, 
TX.  VA.  WV,  WI,  and  DC.  (Hearing 
site:  Indianapolis,  IN,  or  Chicago,  IL.) 

MC  107515  (Sub-1202P).  filed  Janu- 
ary  22,  1979.  Applicant:  REFRIGER- 
ATED TRANSPORT  CO.,  INC.,  P.O. 
Box  308,  Forest  Park,  GA  30050.  Rep- 
resentative: Alan  E.  Serby,  5th  Floor, 
Lenox  Towers  South.  3390  Peachtree 
Road,  NE..  Atlanta.  GA  30326.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  bananas,  and  (2)  agricul- 
tural commodities  otherwise  exempt 
from  economic  regulation  tmder  49 
U.S.C.  510526(a)(6).  when  moving  In 
mixed  loads  with  bananas,  from  Gal- 
veston, TX.  to  points  in  AR,  OK,  and 
MN.  (Hearing  site:  New  Orleans,  LA.) 

NoTX.— Dual  operations  may  be  involved. 

MC  107515  (Sub-1205F).  fUed  Janu- 
ary 31,  1979.  Applicant:  REFRIGER- 
ATED TRANSPORT  CO.,  INC.,  P.O. 
Box  308.  Forest  Park,  GA  30050.  Rep- 
resentative: Alan  E.  Serby,  3390 
Peachtree  Road,  NE.,  5th  Floor,  Atlan- 
ta. OA  30326.  To  operate  as  a  common 
carrier,  by  motor  vehl(de.  in  interstate 
or  foreign  commerce,  over  irregular 
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routes,  transporting  such  commodities 
are  as  are  dealt  in  by  food  and  grocery 
business  houses,  from  points  In  CA.  to 
those  points  In  the  United  States  In 
and  east  of  ND.  SD,  NE,  CO.  and  NM. 
(Hearing  site:  Los  Angeles,  CA.) 

Note.— Dual  operations  may  l>e  Involved. 

MC  109397  (Sub-434F),  fUed  Decem- 
ber 13.  1978.  Applicant:  TRI-STATE 
MOTOR  TRANSIT  CO.,  a  Delaware 
corporation  P.O.  Box  113,  Joplin,  MO 
64801.  Representative:  A.  N.  Jacobs 
(same  address  as  applicant).  To  oper- 
ate as  a  com,mon  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  <x)m- 
merce,  over  Irregular  routes,  trans- 
porting (1)  material  handling  equip- 
ment,  toinches,  compaction  and  road 
making  equipment,  rollers,  mobile 
cranes,  and  highxcay  freight  trailers, 
and  (2)  parts,  attachments,  and  acces- 
sories for  the  commodities  In  (1)  above 
(except  commodities  In  bulk),  between 
the  facilities  of  Hyster  Company,  at  or 
near  Danville  and  Kewanee,  IL,  Craw- 
fordsville.  IN,  and  Berea  KY.  on  the 
one  hand,  and,  on  the  other,  points  In 
AR,  CO.  IL,  LA.  IN.  KS,  KY,  LA,  MO, 
NM,  OH,  OK.  TX,  and  WY.  (Hearing 
site:  Washington.  DC.  or  Atlanta.  OA.) 

MC  109397  (Sub-435F).  fUed  E>ecem- 
ber  18,  1978.  Applicant:  TRI-STATE 
MOTOR  TRANSIT  CO.,  a  Delaware 
corporation.  P.O.  Box  113,  Joplin,  MO 
64801.  Representative:  A.  N.  Jacobs 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
tilcle.  In  Interstate  or  for^gn  com- 
merce, over  irregular  routes,  trans- 
porting (1)  lift  trucks,  platforms,  and 
hydraulic  lifts,  and  (2)  parts  for  the 
commodities  in  (1)  above,  from  points 
in  Sonoma  Coimty,  CA.  *to  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  San  Francisco,  CA.  or 
Kansas  City.  MO.) 

MC  109891  (Sub-35F).  fUed  January 
4,  1979.  AppUcant:  INFINOER 
TRANSPORTATION  COMPANY, 
INC.,  2811  earner  Ave.,  P.O.  Box  7398, 
Charleston  Heights,  SC  29405.  Repre- 
sentative: Frank  B.  Hand.  Jr.,  P.O. 
Drawer  C,  Berryvllle,  VA  22611.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting ( 1 )  petroleum,  petroleum  prod- 
ucts, vehicle  body  sealer,  and  sound 
deadener  compounds,  (except  com- 
modities in  bulk,  in  tank  vehicles),  and 
filters,  from  the  facilities  of  Quaker 
State  Oil  Refining  Corporation,  in 
Warren  Coimty,  MS,  to  points  in  AL, 
FL,  GA.  KY,  NC,  SC.  and  TN;  and 
(2Xa)  petroleum^  petroleum  products, 
vehicle  body  sealer,  sound  deadener 
compounds,  and  filters,  and  (b)  mate- 
rials, equipment,  and  supplies  used  in 
the  mantifacture,  distribution,  and 
sale  of  the  commodities  named  in  (1) 
above  (except  commodities  In  bulk.  In 
tank  vehicles),  from  points  in  AL,  GA, 
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KY.  and  SC.  to  the  facilities  of 
Quaker  Sute  Oil  Refining  Corpora- 
tion, in  Warren  County.  MS.  restricted 
in  parts  (1)  and  (2)  above  to  the  trans- 
portation of  traffic  originating  at  or 
destined  to  the  above  named  facilities. 
(Hearing  site:  Washington.  EXT.  or  Co- 
lumbia. SC.) 

MC  111045  (Sub-161F).  filed  January 
26,  1979.  Applicant:  REDWING  CAR- 
RIERS. INC..  P.O.  Box  426.  Tampa. 
PL  33601.  Representative:  L.  W. 
Plncher  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting salt  and  salt  products,  from 
the  facilities  of  Cargill.  Inc..  at  or  near 
Florence.  AL,  to  points  in  AL.  GA.  MS, 
and  TN.  (Hearing  site:  Birmingham, 
AL.  or  Washington,  DC.) 

MC  112617  (Sub-418P).  filed  Decem- 
ber 15.  1978.  Applicant:  LIQUID 
TRANSPORTERS.  INC..  1292  Pern 
Valley  Road.  P.O.  Box  21395.  Louis- 
ville. KY  40221.  Representative: 
Charles  R.  Dunford  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  soybean  meal,  in 
bulk,  in  tank  vehicles,  from  the  facili- 
ties of  Ralston  Purina  Company,  at 
Louisville.  KY,  to  the  facilities  of  Le- 
derle  Laboratories.  Division  of  Ameri- 
can Cyanamid  Company,  at  Pearl 
River,  NY.  (Hearing  site:  Louisville. 
KY.  or  Washington,  D.C.) 

MC  112908  (Sub-9P),  filed  January 
26,  1979.  Applicant:  KINGSWAY 
TRANSPORT  UMITED.  123  Rexdale 
Boulevard,  Rexdale.  Ontario.  Canada 
M9W  1P3.  Representative:  Rex  Eames. 
900  Guardian  Bldg..  Detroit.  MI  48226. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  foreign  commerce 
only,  over  irregular  routes,  transport- 
ing commodities  the  transportation  of 
which  because  of  size  or  weight  re- 
quires the  use  of  special  equipment. 
(1)  between  Detroit,  MI.  on  the  one 
hand.  and.  on  the  other,  ports  of  entry 
on  the  International  boundary  line  be- 
tween the  United  States  and  Canada, 
at  Detroit.  MI.  (2)  between  Lewiston, 
NY,  on  the  one  hand,  and,  on  the 
other,  ports  of  entry  on  the  Interna- 
tional Boundary  line  between  the 
United  States  and  Canada,  at  or  near 
Lewiston.  NY.  (3)  between  Niagara 
Palls.  NY,  on  the  one  hand.  and.  on 
the  other,  ports  of  entry  on  the  Inter- 
national Boundary  line  between  the 
United  States  and  Canada,  at  Niagara 
Palls.  NY.  (4)  between  Buffalo.  NY.  on 
the  one  hand.  ahd.  on  the  other,  ports 
of  entry  on  the  International  Bound- 
ary line  between  the  United  States 
and  Canada,  at  or  near  Lewiston.  NY. 
(5)  between  Port  Huron,  MI.  on  the 
one  hand.  and.  on  the  other,  ports  of 
entry  on  the  International  Boundary 
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line  between  the  United  SUtes  and 
Canada,  at  Port  Huron,  MI.  and  (6)  be- 
tween Detroit.  MI,  on  the  one  hand, 
and,  on  the  other,  ports  of  entry  on 
the  International  Boundary  between 
the  United  States  aiui  Canada,  at  Pori 
Huron,  MI.  (Hearing  atte:  Detroit,  MI. 
or  Chicago.  IL.) 

MC  113855  (Sub-465F).  fUed  January 

29.  1979.  Applicant;  INTERNATION 
AL  TRANSPORT,  INC.,  2450  Marion 
Road  SE.  Rochester.  MN  55901.  Rep- 
resentative: Richard  P.  Anderson.  502 
First  National  Bank  Bldg..  Fargo.  ND 
58126.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (I)  neto  construc- 
tion, road  building,  earth  moving,  ex- 
cavating, loading,  maintenance,  log- 
ging, mining,  pipelaying,  and  indus- 
trial equipment,  (2)  tractors  (except 
truck  tractors,  (3)  generators,  engines, 
and  generators  and  engines  combined. 
and  (4)  attachments,  accessories, 
parts,  and  supplies  for  the  commod- 
ities In  (1).  (2).  and  (3)  above  (except 
commodities  in  bulk),  between  Ports- 
mouth, VA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  States 
(including  AK  but  excluding  HI). 
(Hearing  site:  Washington,  D.C.) 

MC  113855  (8ub-4g6F),  filed  January 

30,  1979.  Applicant:  INTERNATION- 
AL TRANSPORT,  INC..  2450  Marion 
Road  SE.  Rochester.  MN  55901.  Rep- 
resentative: Richard  P.  Anderson,  502 
First  National  Bank  Bldg.,  Fargo.  ND 
58126.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  conunerce.  over  irregular 
routes,  transporting  (1)  turbines,  gen- 
erators, and  moton,  (2)  parts,  attach- 
ments, and  accessories  for  the  com- 
modities in  (1)  above,  and  (3)  castings 
and  wire,  between  the  facilities  of  the 
General  Electric  Co.,  at  Rotterdam. 
Schenectady,  Buffalo.  Troy,  and 
Rochester,  NY,  and  Merrimack.  NH. 
on  the  one  hand,  and,  on  the  other, 
points  in  OH.  IL,  and  LA.  (Hearing 
site:  Washington.  D.C.) 

MC  113908  (Sub-464F),  fUed  January 
26,  1979.  Applicant:  ESIICKSON 
TRANSPORT  CORP.,  2105  East  Dale 
Street.  P.O.  Box  10068  G.S.,  Spring- 
field. MO  65804.  Representative:  B.  B. 
Whitehead  (same  address  as  appli- 
cant). To  operate  as  a  common  carrier, 
by  motor  vehicle,  in  interstate  or  for- 
eign commerce,  over  irregular  routes. 
trans]}orting  (1)  apple  juice,  in  bulk, 
from  Rogers.  AR,  to  Kansas  City.  MO: 
(2)  lecithin,  in  bulk,  from  Stuttgart. 
AR.  to  Hillsdale.  Ml,  Burlington  and 
Milwaukee.  WI.  Chicago.  IL,  Carlstadt. 
NJ.  and  Carnegie,  PA;  (3)  frying  oil  In 
bulk,  between  Fayettevllle,  AR,  and 
Milwaukee,  WI:  and  (4)  soybean  oU,  in 
bulk,  from  Wichita,  KS,  to  the  facili- 
ties of  Tulsa  Port  Authority— Catoosa. 
OK,  at  or  near  Tulsa,  OK.  (Hearing 


site:  Kansas  City,  MO,  or  Washington. 
DC.) 

MC  114045  (Sub-527F),  filed  January 
29,  1979.  Applicant:  TRANS-COLD 
EXPRESS.  INC.,  P.O.  Box  61228. 
Dallas.  TX  75261.  Representative:  J.  B. 
Stuart  (same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting photographic  materials,  photo- 
graphic supplies,  and  photographic 
equipment,  in  vehicles  equipped  with 
mechanical  refrigeration,  from  Clif- 
ton. NJ.  to  Dallas.  TX,  and  Burbank. 
CA.  (Hearing  site:  Philadelphia,  PA.  or 
IDallas.  TX.) 

MC  114048  (Sub-4P).  filed  January 
25.  1979.  Applicant:  GEBEKE  TRANS- 
f»ORT.  INC.,  307  South  Third  Avenue. 
Melrose.  MN  56352.  Representative: 
Val  M.  Higglns.  1000  First  National 
Bank  Bldg..  Minneapolis,  MN  55402. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting petroleum  products.  from 
Sauk  Centre.  MN,  to  points  in  Rob- 
erts. Day.  Grant,  and  Codington  Coun- 
ties. SD.  (Hearing  site:  Minneapolis. 
MN.) 

MC  114211  (Sub-392P),  fUed  January 

4.  1979.  Applicant:  WARREN  TRANS- 
PORT, INC.,  a  Nebraska  corporation. 
P.O.  Box  420,  Waterloo,  lA  50704. 
Representative:  Adelor  J.  Warren 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in.  used  by.  or  distributed  by  dealers 
and  manufacturers  of  agricultural 
equipment.  Industrial  equipment,  lawn 
products,  and  leisure  pnxlucts,  (except 
commodities  In  bulk),  from  Belleville, 
PA.  to  points  In  IL,  IN.  lA,  MN,  MO. 
and  WI.  (Hearing  site:  Washington. 
DC.  or  Chicago,  IL.) 

MC  114211  (Sub-393F),  fUed  January 

5,  1979.  Applicant:  WARREN  TRANS- 
PORT. INC.,  P.O.  BOX  420,  Waterloo, 
lA  50704.  Representative:  Adelor  J. 
Warren  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in.  used  by,  or  distributed  by  dealers 
and  manufacturers  of  agricultural 
equipment.  Industrial  equipment,  lawn 
products,  and  leisure  products  (except 
commodities  in  bulk),  from  New  Hol- 
land and  MountvUle,  PA,  to  points  in 
IL,  IN,  LA,  MN,  MO.  and  WI.  (Hearing 
site:  Washington.  DC.  or  Chicago.  IL.) 

MC  114211  (Sub-394F).  fUed  January 
5,  1979.  Applicant;  WARREN  TRANS- 
PORT, INC.,  P.O.  Box  420,  Waterloo. 
lA  50704.  Representative:  Adelor  J. 
Warren  (same  address  as  applicant). 


To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  agricultural  machinery, 
and  (2)  materials,  supplies  and  parts 
used  in  manufacture,  distribution  and 
sale  of  agricultural  machinery,  from 
the  facilities  of  Deweze  Manufactur- 
ing, at  Harper,  KS,  to  points  In  the 
United  States  (including  AK  but  ex- 
cluding HI).  (Hearing  site:  Wichita, 
KS.  or  Kansas  City.  KS.) 

MC  114211  (Sub-395F).  filed  January 
5.  1979.  Applicant:  WARREN  TRANS- 
PORT. INC..  P.O.  Box  420,  Waterioo, 
lA  50704.  Representative:  Adelor  J. 
Warren  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porilng  such  commodities  as  are  dealt 
In,  used  by,  and  distributed  by  dealers 
and  manufacturers  of  agricultural 
equipment,  industrial  equipment,  lawn 
products,  and  leisure  products  (except 
commodities  in  bulk),  from  Fowler, 
CA,  to  (1)  points  in  AL,  CT,  DE,  FL. 
GA.  IL,  IN,  LA.  KS,  KY,  ME,  MD,  MA, 
MI,  MN.  MS,  MO,  NE.  NH.  NJ,  NY, 
NC,  ND.  OH.  PA.  RI.  SC,  SD,  TN.  VT. 
VA.  WV.  and  WI,  and  (2)  ports  of 
entry  on  the  International  Boundary 
line  between  the  United  States  and 
Canada,  in  WA.  ID.  and  MT.  (Hearing 
site:  Washington,  D.C,  or  Chicago. 
IL.) 

MC  114211  (Sub-396F),  filed  January 
5,  1979.  Applicant:  WARREN  TRANS- 
PORT. INC..  P.O.  Box  420.  Waterioo. 
I A  50704.  Representative:  Adelor  J. 
Warren  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
poriing  iron  and  steel  articles,  from 
the  facilities  of  Bullmoose  Tube  Com- 
pany, at  or  near  Gerald,  MO.  to  points 
in  lA.  IL.  MN.  WI,  SD,  NE,  and  KS. 
(Hearing  site:  St.  Louis,  MO.  or  Des 
Moines.  lA.) 

MC  115311  (Sub-334F).  filed  January 
5.  1979.  Applicant:  J  &  M  TRANS- 
PORTATION CO..  INC.,  P.O.  Box  488. 
MlUedgevlUe.  GA  31061.  Representa- 
tive: K.  Edward  Wolcott.  1200  Gas 
Light  Tower,  235  Peachtree  St.,  NE.. 
Atlanta.  GA  30303.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (i)  pe- 
troleum, petroleum  products,  vehicle 
body  sealer,  and  sound  deadener  com- 
pounds (except  commodities  in  bulk, 
in  tank  vehicles),  and  filters,  from  the 
facilities  of  Quaker  State  Oil  Refining 
Corporation,  in  Warren  County,  MS. 
to  points  In  AL,  FL,  GA,  KY,  MD,  NY, 
NC,  OH,  PA,  RI.  SC,  TN,  VA,  WV,  and 
DC:  and  (2)  petroleum,  petroleum 
products,  tyehicle  body  sealer,  sound 
deadener  compounds,  and  filters,  and 
materials,  equipment,  and  supplies  as 
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are  used  in  the  manufacture,  distribu- 
tion and  sale  of  the  commodities 
named  in  (1)  above  (except  commod- 
ities in  bulk,  in  tank  vehicles),  froir 
points  in  AL,  GA.  KY.  NY,  OH,  PA, 
RI,  SC,  VA,  and  WV.  to  the  facilities 
of  Quaker  State  Oil  Refining  Corpora- 
tion, in  Warren  County,  MS.  (Hearing 
site:  Jackson,  MS,  or  New  Orleans, 
LA.) 

MC  115496  (Sub-lllF),  fUed  Decem- 
ber 11,  1978.  AppUcant:  LUMBER 
TRANSPORT.  INC..  P.O.  Box  HI. 
Cochran,  GA  31014.  Representative: 
Virgil  H.  Smith,  Suite  12,  1587  Phoe- 
nix Boulevard,  Atlanta,  GA  30349.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1>  newsprint  paper,  from 
points  in  Laurens  County,  GA,  to 
points  in  AL,  AR,  FL,  GA,  IL,  IN,  KS, 
KY,  LA,  MD,  MO,  MS.  NC,  OH,  OK, 
PA,  SC,  TN,  TX.  VA.  and  WV.  and  (2) 
wa^te  newspapers,  and  materials, 
equipment,  and  supplies  used  in  the 
manufacture  of  newsprint  paper,  in 
the  reverse  direction.  (Hearing  site: 
Atlanta,  GA.) 

MC  116325  (Sub-79F),  filed  January 
29,  1979.  Applicant:  JENNINGS 
BOND  d.b.a.  BOND  ENTERPRISES. 
P.O.  Box  8,  Lutesville.  MO  63762.  Rep- 
resentative: Ernest  A.  Brooks  II.  1301 
Amba.ssador  Building.  St.  Louis.  MO 
63101.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  springs,  and 
spring  parts,  and  accessories  for 
springs,  from  points  in  Polk  County. 
lA,  to  points  in  the  United  States 
(except  AK  and  HI),  and  (2)  materials 
and  supplies  used  in  the  manufacture 
of  the  commodities  in  (1)  above, 
(except  commodities  in  bulk),  in  the 
reverse  direction.  (Hearing  site:  Des 
Moines.  lA.) 

MC  117165  (Sub-51F),  filed  January 
15.  1979.  Applicant:  ST.  LOUIS 
FREIGHT  LINES.  INC.,  P.O.  Box 
2140.  Michigan  City.  IN  46360.  Repre- 
sentative: James  M.  Hodge.  1980  Fi- 
nancial Center.  Des  Moines,  lA  50309. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  Interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting salt,  in  bags,  from  Manistee, 
MI,  to  points  In  IL,  LA,  MO,  WI,  those 
in  IN  south  of  U.S.  Hwy  40,  and  those 
in  OH  on,  south,  and  east  of  a  line  be- 
ginning at  the  IN-OH  State  line,  and 
extending  along  U.S.  Hwy  40  to  junc- 
tion OH  Hwy  13.  then  along  OH  Hwy 
13,  to  Lake  Erie.  (Hearing  site:  Chica- 
go, IL.) 

MC  117686  (Sub-233F),  filed  Decem- 
ber 26,  1978.  Applicant:  HIRSCH- 
BACH  MOTOR  LINES,  INC.,  P.O. 
Box  417,  Sioux  City,  LA  51102.  Repre- 
sentative: George  L.  Hlrschbach'(same 
address  as  applicant).  To  operate  as  a 
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common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  conmjerce.  over 
irregular  routes,  transporting  tooth- 
paste, from  BHlzabethton,  TN,  to  the 
facilities  of  LaMaur,  Inc.,  at  or  near 
Minneapolis,  MN.  (Hearing  site:  Min- 
neapolis, MN,  or  Washington,  DC.) 

Note.— Dual  operations  may  be  involved 
in  this  proceeding. 

MC  117765  (Sub-250F).  filed  January 
16,  1979.  Applicant:  HAHN  TRUCK 
LINE,  INC.,  1100  S.  MacArthur,  P.O. 
Box  75218,  Oklahoma  City.  OK  73147. 
Representative:  R.  E.  Hagan  (same  ad- 
dress as  applicant).  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  malt 
beverages,  in  containers,  from  St.  Paul, 
MN,  to  points  In  TX.  (Hearing  site: 
Oklahoma  City,  OK,  or  Houston,  T^) 

MC  117786  (Sub-48F).  filed  Decem- 
ber 26,  1978.  Applicant:  RILEY  WHIT- 
TLE, INC.,  P.O.  Box  19038.  Phoenix, 
AZ  85005.  Representative:  A.  Michael 
Bernstein,  1441  E.  Thomas  Rd.,  Phoe- 
nix, AZ  85014.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  paper 
and  paper  products,  from  Ludlow,  KY, 
and  points  in  OH,  to  points  In  AL,  AZ, 
AR,  CA,  CO,  GA,  ID.  KS.  LA,  MS. 
MO.  MT,  NM,  NV,  OK,  OR,  TN,  TX. 
UT,  WA,  and  WY.  (Hearing  site:  Phoe- 
nix, AZ,  or  Cincmnatl,  OH.) 

MC  117786  (Sub-49F),  fUed  Decem- 
ber 27,  1978.  Applicant:  RILEY  WHIT- 
TLE. INC..  P.O.  Box  19038.  Phoenix. 
AZ  85005.  Representative:  A.  Michael 
Bernstein,  1441  E.  Thomas  Rd..  Phoe- 
ni.x,  AZ  85014.  To  operate  as  a 
common  carrier,  toy  motor  vehicle,  in 
interstate  or  foreign  commerce,  over* 
Irregular  routes,  transporting  canned 
seafood  and  pet  food,  from  San  Diego. 
CA,  to  points  In  AZ.  OR.  and  WA. 
(Hearing  site:  Phoenix.  AZ.) 

MC  117786  (Sub-50F),  filed  Decem- 
ber 27,  1978.  Applicant:  RILEY  WHIT- 
TLE. INC..  P.O.  Box  19038.  Phoenix. 
AZ  85005.  Representative:  A.  Michael 
Bernstein.  1441  E.  Thomas  Rd.,  Phoe- 
nix, AZ  85014.  To  operate  as  a 
common  carrier,  toy  motor  vehicle,  in 
interstate  or  foreign  (jommen^,  over 
Irregular  routes,  transporting  (1)  pet 
foods,  cereals,  and  bakery  goods,  and 
(2)  commodities  used  in  the  manufac- 
ture and  distribution  of  the  commod- 
ities In  (1)  above,  from  the  facilities  of 
Ralston  Ptirina  Company,  at  Sparks. 
NV.  to  the  facilities  sof  Ralston 
Purina  Company,  at  Flagstaff,  AZ. 
(Hearing  site:  Phoenix,  AZ.) 

MC  118831  (Sub-166F).  filed  October 
6,  1978.  Applicant:  CENTRAL  TRANS- 
PORT, INCORPORATED,  P.O.  Box 
7007,  High  Point,  NC  27264.  Repre- 
sentative: Ben  H.  Keller  III  (same  ad- 
dress as  applicant).  To  operate  as  a 
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common  carrier,  by  motor  vehicle,  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dry  ter- 
ephthallc  acid,  from  points  In  Berke- 
ley County.  SC.  to  those  points  in  the 
United  States  in  and  east  of  ND,  SD. 
NE.  KS.  OK.  and  TX.  (Hearing  site: 
Washington.  DC.) 

MC  119641  (Sub-155F).  filed  January 
2.  1979.  Applicant:  RINGLE  EX- 
PRESS. INC.,  450  East  Ninth  St.. 
Powler.  IN  47944.  Representative:  Alkl 
E.  Scopelitis,  1301  Merchants  Plaza. 
Indianapolis.  IN  46204.  To  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  such 
commodities  as  are  dealt  in.  used  by. 
and  distributed  by  manufacturers  and 
dealers  of  agricultural  equipment.  In- 
dustrial equipment,  lawn  products, 
and  leisure  products  (except  commod- 
ities in  bulk),  from  the  facilities  of 
Sperry  New  Holland  Division  of 
Sperry  Rand  Corporation,  at  or  near 
Grand  Island  and  Lexington.  NE.  to 
points  in  IL,  IN,  and  MI,  restricted  to 
the  transportation  of  traffic  originat- 
ing at  the  above-named  origin  and  des- 
tined to  the  above-named  destinations 
(except  those  in  foreign  commerce). 
(Hearing  site:  Washington.  DC.) 

MC  119689  (Sub-21P).  filed  January 
30.  1979.  Applicant:  PEERLESS 
TRANSPORT  CORP..  2701  Railroad 
St..  Pittsburgh.  PA  15222.  Representa- 
tive: John  A.  Vuono,  2310  Grant  Bldg.. 
Pittsburgh.  PA  15219.  To  operate  as  a 
common  carrier,  by  motor  velilcle.  In 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
starch  and  chemicals  (except  commod- 
ities in  bulk),  from  the  facilities  of  Na- 
tional Starch  Si  Chemical  Corp..  at  In- 
^anapolis,  IN.  to  points  in  PA.  and  (2) 
materials,  cQuipment  and  supplies 
used  in  the  manufacture  and  distribu- 
tion of  the  commodities  in  (1)  above 
(except  commodities  in  bulk),  in  the 
reverse  direction.  (Hearing  site:  Pitts- 
burgh. PA.  or  Washington.  DC.) 

MC  119741  (Sub-132F).  filed  Janu- 
ary 4.  1979.  Applicant:  GREEN  FIELD 
TRANSPORT  COMPANY.  INC..  1515 
Third  Ave..  NW..  P.O.  Box  1235,  Fort 
Dodge,  LA  50501.  Representative:  D.  L. 
Robson  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
in  by  chain  grocery  and  food  business 
houses  (except  commodities  In  bulk,  in 
tank  vehicles),  between  points  In  AR. 
CO,  IL.  IN.  LA.  KS.  KY.  MI.  MN.  MO. 
NE,  ND.  OH.  OK.  SD.  TX.  and  WI.  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  or  destined  to  the 
facilities  of  Shurflne-Central  Corpora- 
tion. (Hearing  site:  Chicageo.  IL.) 

MC  119988  (Sub-185F).  filed  Janu- 
ary    29.     1979.     Applicant:     GREAT 
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WESTERN  TRUCKING  CO..  INC.. 
P.O.  Box  1384.  Lufkln.  TX  75901.  Rep- 
resentative: Hugh  T.  Matthews.  2340 
PideUty  Union  Tower,  Dallas,  TX 
75201.  To  operate  as  a  comrnon  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  household  ap- 
pliances, and  (2)  parts  and  accessories 
for  household  appllcances,  between 
Little  Rock,  AR,  on  the  one  hand,  and. 
on  the  other.  Louisville,  KY.  Chicago. 
IL,  Milwaukee.  WI.  Columbia,  MD.  Co- 
lumbia, TN,  Decatur.  AL,  and  Bloo- 
mlngton.  IN.  and  points  In  LA.  MS, 
NM.  OK,  and  TX.  (Hearing  site: 
Dallas,  TX.) 

Non.— Dual  operations  are  Involved  In 
this  proceeding. 

MC  119988  (Sub-186F).  filed  Febru- 
ary 1,  1979.  Applicant:  GREAT  WEST- 
ERN TRUCKING  CO.,  INC.,  P.O.  Box 
1384,  Lufkin,  TX  75901.  Representa- 
tive: Hugh  T.  Matthews.  2340  Fidelity 
Union  Tower,  Dallas,  TX  75201.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting such  commodities  as  are  dealt 
In  or  used  by  discount  and  variety 
stores  (except  commodities  in  bulk), 
from  points  in  AL.  CA.  FL.  GA,  IL. 
KY.  LA.  MS.  NC.  OH,  TN,  and  TX.  to 
the  facilities  of  Wal-Mart  Stores,  Inc.. 
at  Benton ville  and  Searcy,  AR.  (Hear- 
ing site:  DaUas,  TX.) 

Note.— Dual  operations  are  involved  In 
this  proceeding. 

MC  120618  (Sub-17P),  filed  January 
25,      1979.      Applicant:      SCHALLER 
TRUCKING    CORPORATION,    5700 
West  MinnesoU  Street,  Indiarmpolls, 
IN  46241.  Representative:  John  R.  Ba- 
gileo.  918  16th  Street.  NW..  Washing- 
ton.   DC    20006.    To    operate    as    a 
comnum  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
Irregular    routes    transporting    such 
commercial    papers,    documents,    rec- 
ords, and  written  instruments  (except 
currency  and  negotiable  Instruments) 
as  are  used  in  the  business  of  banks, 
banking   Institutions,  data  processors 
financial    Institutions,   and   insurance 
companies,   between   Cincinnati.   OH. 
and  points  in  IN,  those  in  IL  on  and 
east  of  U.S.  Hwy  51,  and  those  In  KY 
on  and  north  of  a  line  beginning  at  the 
KY-IL  State  line  and  extending  along 
UA    Hwy    61    to    junction    Pxirchase 
Parkway,  then  along  Purchase  Park- 
way to  Junction  UJ8.  Hwy  641,  then 
along  US.  Hwy  641  to  Junction  West- 
em   Kentucky   Parkway,   then   along 
Western  Kentucky  Parkway  to  Junc- 
tion Interstate  Hwy  65,  then  along  In- 
terstate   Hwy    65    to    Junction    Blue 
Grass  Parkway,  then  along  Blue  Grass 
Parkway   to  Junction  KY   Hwy    169. 
then  along  KY  Hwy  169  to  Junction 
Interstate  Hwy  75.  and  then  along  In- 
tersUte  Hwy  76  to  the  KY-OH  SUte 


line.    (Hearing   site:    Indianapolis    or 
Terre  Haute.  IN.) 

MC  120761  (8ub-50F).  filed  January 
2.  1979.  Applicant:  NEWMAN  BROS. 
TRUCKING  COMPANY,  a  corpora- 
tion. 6559  Midway  Rd..  P.O.  Box 
18728.  Fort  Worth.  TX  76118.  Repre- 
senUtlve:  Clint  Oldham,  1108  Conti- 
nental Ufe  BuUding,  Port  Worth.  TX 
76102.  To  operate  as  a  common  carri' 
er,  by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  roofing  materials, 
from  the  facilities  of  Johns-ManvUle 
Sales  Corporation,  at  or  near  Marrero. 
LA,  to  points  in  OK,  and  AR.  (Hearing 
site:  Dallas,  TX.) 

MC  123778  (Sub-46F),  filed  January 
29,  1979.  Applicant:  J  ALT  CORP.. 
d.b.a.  UNITED  NEWSPAPER  DELIV- 
ERY SERVICE,  802  Raritan  Center. 
Edison,  NJ  08817.  Representative: 
Morton  E.  Kiel.  Suite  6193,  5  World 
Trade  Center,  New  York,  NY  10048. 
To  operate  as  a  contmct  carrier,  by 
motor  vehicle.  In  Interstate  or  foreign 
commerce,  over  Irregular  routes,  trans- 
porting magazines,  from  Edison,  NJ. 
to  Wilmington.  DE.  points  in  CT,  NJ, 
and  DC,  those  points  in  NY  on  and 
east  of  NY  Hwy  14.  and  those  In  MD 
and  PA  on  and  east  of  US  Hwy  15, 
under  contract  with  World  Color 
Press,  of  Effingham,  IL.  (Hearing  site: 
New  York,  NY.) 

• 

MC  124554  (Sub-30F).  filed  January 
6.  1979.  Applicant:  LANG  CARTAGE 
CORP..  1308  South  West  Avenue. 
Waukesha.  WI  53187.  RepresenUtlve: 
Richard  C.  Alexander,  710  N.  Plankln- 
ton.  Avenue.  Milwaukee.  WI  53203.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle.  In  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
portlnje  such  merchandise  as  is  dealt  In 
by  wholesale  drug  business  houses, 
from  La  Crosse,  WI.  to  points  in  Blue 
Earth,  Brown.  Carver.  Cottonwood. 
Faribault.  Jackson  Kandiyohi.  Le 
Sueur.  McLeod.  Martin.  Meeker.  Nicol- 
let. Pope.  Redwood.  Renville.  Rice. 
Scott.  Sibley,  Steams.  Watonwan,  and 
Wright  Counties,  MN.  under  contract 
with  Yahr-Lange  La  Crosse  Drug  Com- 
pany. Inc.,  of  La  Crosse.  WI.  (Hearing 
site:  Chicago.  IL.) 

MC  124711  (Sub-80F).  fUed  January 
4.  1979.  AppUcant:  BECKER  CORPO- 
RATION. P.O.  Box  1050,  El  Dorado, 
KS  67042.  Representative:  Norman  A. 
Cooper  (same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregxilar  routes,  trans- 
porting propane,  in  bulk,  from  the 
facilities  of  Mid  America  Pipeline  Ter- 
mlnsd.  at  or  near  Greenwood,  NE.  to 
points  In  SD.  Condition:  To  the  extent 
a  certificate  Is  granted  In  this  proceed- 
ing authorizing  the  transportation  of 
proi>ane,  it  will  expire  5  years  from 


the  date  of  issuance.  (Hearing  site: 
WlchlU  or  Kansas  City,  KS.) 

MC  124841  (Sub-8P),  fUed  January  2. 
1979.  Applicant:  D.  D.  JACOBS.  INC., 
903  Irene,  Walla  Walla,  WA  99362. 
Representative:  George  R.  LaBisson- 
lere,  1100  Norton  Bldg.,  SeatUe.  WA 
98104.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  frozen  foods, 
and  (2)  eguipment  and  supplies  used 
in  the  manufacture,  distribution,  and 
storage  of  frozen  foods,  between  Bet- 
tendorf.  lA,  Plover,  WI,  Clearfield, 
UT,  Brooks.  Hermlston.  MUwaukle, 
Portland,  Salem.  Hillsboro,  Woodbum. 
Ontario,  Weston,  Pendelton,  and 
Mllton-Freewater,  OR,  Walla  Walla, 
Spokane,  Quincy,  Burlington,  Wheel- 
er, and  Connell,  WA.  and  Heybom. 
Nampa,  Caldwell,  Burley,  Lewlston, 
and  American  Falls,  ID,  under  con- 
tract with  Termlcold  Corporation,  of 
Portland,  OR.  and  D  &  K  Frozen 
Poods,  Inc..  of  Walla  Walla,  WA. 
(Hearing  site:  Portland,  OR.) 

MC  124947  (Sub-123F),  filed  Decem- 
ber 13,  1978.  Applicant:  MACHINERY 
TRANSPORTS,  INC..  1945  South 
Redwood  Road,  Salt  Lake  City,  UT 
84104.  Representative:  David  J.  Lister 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  Interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  material  handling  equip- 
ment, winches,  compaction  and  road 
making  equipment,  rollers,  mobile 
cranes,  and  highway  freight  trailers. 
and  (2)  parts,  attachments,  <ind  acces- 
sories, tor  the  commodities  In  (1) 
above,  (except  commodities  In  bulk), 
between  the  facilities  of  Hyst«r  Com- 
pany, at  or  near  Danville  and 
Kewanee.  IL,  Oawfordsville.  IN.  and 
Berea.  KY,  on  the  one  hand,  and.  on 
the  other,  points  In  AR.  CO,  IL.  IN. 
KS.  LA,  MO.  NM.  OH,  OK,  TX.  and 
WY,  restricted  to  the  transportation 
of  traffic  originating  at  or  destined  to 
the  named  facilities.  (Hearing  site: 
Washington.  DC.  or  Atlanta,  GA.) 

MC  124988  (Sub-lOP),  filed  January 
30.  1979.  Applicant:  TRUCK  SERV- 
ICE COMPANY.  2169  E.  Blaine. 
Springfield.  MO  65803.  Representa- 
tive: John  L.  Alfano,  550  Mamaroneck 
Avenue,  Harrison,  NY  10528.  To  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle. In  Interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting chemicals  (except  in  bulk), 
from  Lake  Charles,  LA.  Akron.  Barber- 
ton,  Cleveland,  and  Delaware,  OH, 
Corpus  Christ!.  TX.  and  Natrium.  WV. 
to  points  In  AZ.  CA.  CO.  ID.  MT,  NM, 
NV,  OR,  UT,  WA,  and  WY,  under  con- 
tract with  PPG  Industries.  Inc.,  of 
Pittsburgh.  PA.  (Hearing  site:  Pitts- 
burgh, PA.) 
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MC  125335  (Sub-49F),  filed  January 
26.  1979.  Applicant:  GOOD-WAY. 
INC..  P.O.  Box  2283,  York,  PA  17405. 
Representative:  Gailyn  L.  Larsen,  P.O. 
Box  82816,  Lincoln.  NE  68501.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  Irregular  routes,  trans- 
porting (1)  petroleum,  petroleum  prod- 
ucts, vehicle  body  sealer  and  sound 
deadener  compounds,  (except  com- 
modities in  bulk.  In  tank  vehicles),  and 
filters,  from  points  in  Warren  Coimty, 
MS.  to  points  in  PL.  GA,  IL  lA.  KS, 
MO,  NE.  NJ,  NY.  OK.  PA.  TN,  TX, 
and  WI,  and  (2)(a)  petroleum,  petro- 
leum products,  vehicle  body  sealer,  and 
sound  deadener  compounds,  and  fil- 
ters, and  (b)  materials,  equipment,  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  conamodlties  named 
In  (1)  above,  (except  commodities  in 
bulk.  In  tank  vehicles),  from  points  In 
IL  NY,  and  PA.  to  points  In  Warren 
County,  MS,  restricted  in  parts  ( 1 )  and 
(2)  above,  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
facilities  of  Quaker  State  Oil  Refining 
Corporation,  in  Warren  County.  MS. 
(Hearing  site:  Harrlsburg,  PA,  or  Lin- 
coln. NE.) 

MC  125368  (Sub-44P),  fUed  January 
15,  1979.  Applicant:  CONTINENTAL 
<X)AST  TRUCKING  COMPANY, 
INC..  P.O.  Box  26,  Holly  Ridge.  NC 
28445.  Representative:  Roland  Lowell. 
Sixth  Floor,  United  American  Bank 
Bldg.,  Nashville,  TN  37219.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  glass 
tubing  and  rubber  articles,  between 
the  facilities  of  Becton,  Dickinson  and 
Company,  at  Sumter,  SC,  on  the  one 
hand,  and,  on  the  other.  Broken  Bow, 
Columbus,  and  Holdrege,  NE.  (Hear- 
ing site:  Washington.  DC.  or  Chicago, 
IL) 

MC  125535  (Sub-13P).  fUed  January 
30.  1979.  Applicant-  NATIONAL 
SERVICE  LINES,  INC.  OP  NEW 
JERSEY,  12015  Manchester  Road. 
Suite  118,  St.  Louis,  MO  63131.  Repre- 
sentative: Donald  S.  Helm  (same  ad- 
dress as  applicant).  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  (1)  cool- 
ing rooms,  cooling  and  freezing  Tna- 
chines,  evaporators,  counters,  shelv- 
ing, and  hardware,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  In  (1)  above  (except  com- 
modities In  bulk  In  tank  vehicles),  be- 
tween the  facilities  of  Hussmann  Re- 
frigerator Company,  at  Bridgeton. 
MO,  on  the  one  hand.  and.  on  the 
other,  points  in  the  United  States  in 
and  east  of  ND,  SD.  NE,  KS,  OK,  and 
TX,  under  contract  with  Hussmaim 
Refrigerator  Company,  of  Bridgeton. 
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MO.  (Hearing  site:  St.  Louis,  MO,  or 
Washington.  DC.) 

MC  126118  (Sub-123F).  filed  January 
29,  1979.  Applicant:  CRETE  CARRI- 
ER CORPORATION,  P.O.  Box  81228, 
Lincoln,  NE  68501.  Representative: 
Duane  W.  Acklie  (same  address  as  ap- 
plicant). To  operate  as  a  commx)n  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  such  commodities 
as  are  dealt  in  or  used  by  manufactur- 
ers and  distributors  of  printed  matter, 
between  Lincoln,  NE,  on  the  one  hand, 
and.  on  the  other,  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Lincoln,  NE.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  126118  (Sub-124F).  fUed  Febru- 
ary 5.  1979.  Applicant:  CRETE  CAR- 
RIER CORPORATION,  P.O.  Box 
81228.  Lincoln.  NE  68501.  Representa- 
tive: Duane  W.  Acklie  (sjmie  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  malt  beverages, 
from  New  Orleans,  LA,  to  points  in 
GA.  (Hearing  site:  New  Orleans,  LA,  or 
Lincoln,  NE.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  126118  (Sub-125F).  filed  Febru- 
ary 5.  1979.  Applicant:  CRETE  CAR- 
RIER CORPORATION,  P.O.  Box 
81228.  Lincohi.  NE  68501.  RepresenU- 
tlve: Duane  W.  Acklie  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
of  foreign  commerce,  over  irregular 
routes,  transporting  malt  beverages, 
from  Cincinnati.  OH.  and  Belleville, 
IL,  to  points  in  OK.  (Hearing  site: 
Oklahoma  City,  OK.) 

Note.— Dual  operations  are  Involved  io 
this  proceeding. 

MC  126118  (Sub-126P),  filed  Febru- 
ary 5,  1979.  Applicant:  CRETE  CAR- 
RIER CORPORATION,  P.O.  Box 
81228.  Lincoln.  NE  68501.  Representa- 
tive: Duane  W.  Acklie  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  clay  and  clay 
products,  from  the  facilities  of  Waver- 
ly  Mineral  Products  Company,  at  or 
near  Meigs,  GA,  to  points  in  DE,  MD. 
NK.  NY,  VA,  WV,  and  DC.  (Hearing 
site:  Lincoln,  NE.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  126139  (Sub-6F),  filed  February 
1,  1979.  Applicant:  AARON  SMITH 
TRUCKING  COMPANY,  INC.,  P.O. 
Box  153.  Dudley.  NC  28333.  Repre- 
sentative: John  N.  Foumtain,  P.O.  Box 
2246,  Raleigh,  NC  27602.  To  operate  as 
a  comrrutn  carrier,  by  motor  vehicle.  In 
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Interstate  or  foreign  conunerce.  over 
irregular  routes,  transporting  canned 
and  bottle  foodstuffs,  from  the  facili- 
ties of  Bruce  Foods  Corporation,  at 
Wilson,  NC.  to  points  In  CX).  (Hearing 
site:  Raleigh.  NC.) 

MC  126305  (Sub-llOF).  filed  Janu- 
ary 30.  1979.  Application:  BOYD 
BROTHERS  TRANSPORTATION 
CO..  INC..  R.D.  1.  Clayton.  AL  36016. 
RepresenUtive:  George  A.  Olsen.  P.O. 
Box  357.  Gladstone.  NJ  07934.  To  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting composition  boards  and 
sheets,  from  the  facilities  of  Champion 
International  Corp..  at  or  near  CaUw- 
ba.  SC.  to  points  in  AL.  AR.  LA,  MS. 
TN.  and  TX.  restricted  to  the  trans- 
portation of  traffic  originating  at  the 
named  origin  and  destined  to  the  Indi- 
cated destinations.  (Hearing  site: 
Montgomery  or  Birmingham.  AL.) 

MC  126305  (Sub-UlP).  filed  January 
30,  1979.  Applicant:  BOYD  BROTH- 
ERS TRANSPORTATION  CO..  INC.. 
R.  D.  1.  Clayton.  AL  36016.  Repre- 
sentative: George  A.  Olsen.  P.O.  Box 
357.  Gladstone,  NJ  07934.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
Irregular  routes,  transporting  lumber 
and  compostion  board,  from  Charles- 
ton. SC.  to  points  In  GA,  TN.  AL,  MS. 
LA,  TX.  and  AR,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
Indicated  destinations.  (Hearing  site: 
Montgomery  or  Birmingham.  AL) 

MC  129455  (Sub-37P).  filed  January 
26.  1979.  Applicant:  CARRETTA. 
TRUCKING.  INC..  South  160.  Route 
17  North.  Paramus.  NJ  07652.  Repre- 
sentative: Charles  J.  Williams.  1815 
Front  Street.  Scotch  Plains,  NJ  07076. 
To  operate  as  a  contract  carrier,  by 
motor  vehicle.  In  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting (1)  drugs  and  toilet  prepara- 
tions (except  commodities  In  bulli), 
from  Hillside.  NJ.  Franklin.  KY.  and 
St.  Louis,  MO,  to  polnU  In  WA.  NV. 
NM,  OK,  KS.  MO.  AR.  WI.  MN.  NE. 
MS.  AL.  SC.  and  NC.  and  (2)  materi- 
als, equipment  and  supplies  used  In 
the  manufacture  and  distribution  of 
the  commodities  named  In  (1)  above, 
(except  commodities  In  bulk),  from 
points  In  WA.  OR.  CA.  NV.  UT.  AZ. 
CO.  NM.  TX,  OK.  KS.  NE.  AR.  LA, 
MS,  AL.  PL,  GA.  KY.  SC.  WI.  IL.  MN. 
OH.  WV.  VA,  MD.  DE.  CT.  MA.  RI. 
NH.  VT.  and  ME.  to  Hillside.  NJ.  St. 
Louis.  MO.  and  Franklin,  KY.  under 
contract  with  Bristol-Myers  Products, 
of  Hillside.  NJ.  (Hearing  site:  New 
York.  NY.) 

NoTC— Dual  operations  may  be  Involved. 

MC  133788  (Sub-IOF).  filed  January 
30.  1979.  Applicant:  E-Z  MESSENGER 
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SERVICE.  INC..  61  Voorhis  Lane. 
Hackensack.  NJ  07601.  Representative: 
Thomas  F.  X.  Foley,  State  Hwy  34. 
Colts  Neck.  NJ  07722.  To  operate  as  a 
contmct  carrier,  by  motor  vehicle,  in 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  cos- 
metics, toiletries,  computer  tapes,  cos- 
tume jevoelry,  and  vitamins,  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  the  commodities  In  (1) 
above,  (a)  between  the  facilHles  of 
Avon  Products.  Inc..  at  or  near 
Newark,  DE.  Mansfield.  MA.  Hillbum, 
Middletown,  New  York,  Rye.  and  Suf- 
fem,  NY.  and  (b)  between  the  facili- 
ties of  Avon  Products.  Inc..  named  in 
(a)  above,  on  the  one  hand.  and.  on 
the  other.  Boston,  Dlghton.  Florence, 
and  Plttsfield.  KiA,  Baltimore,  MD, 
Haniman.  Nanuet.  New  York,  and 
Port  Jervls.  NY.  Montgomery  and 
Philadelphia.  PA,  Providence.  RI. 
points  In  Suffolk  County.  NY.  and 
points  in  CT  and  NJ.  under  contract  in 
(1)  and  (2)  above  with  Avon  Products. 
Inc..  of  New  York.  NY.  (Hearing  site: 
Newark.  NJ.  or  New  York,  NY). 

MC  134105  (Sub-45F).  filed  January 
8.  1979.  Applicant:  CLE31YVALE 
TRANSPORT.  INC..  1318  East  23rd 
Street.  Chattanooga,  TN  37404.  Repre- 
senUtive: Jack  H.  Blanshan,  Suite  200. 
205  West  Touhy  Avenue.  Park  Ridge. 
IL  60068.  To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  petroleum,  petro- 
leum products,  vehicle  body  sealer,  and 
sound  deadener  compounds  (except 
commodities  in  bulk.  In  tank  vehicles), 
and  filters,  from  points  In  Warren 
County.  MS.  to  polnU  In  AL.  AR.  CO. 
FL.  GA,  ID,  lU  IN.  LA,  KS.  KY.  LA, 
MI.  MN.  MO.  NE.  NM.  NC.  ND.  OK. 
OR.  SC.  SD.  TN.  TX.  UT.  VA.  WA. 
EUid  WI.  and  (2)  petroleum,  petroleum 
products,  vehicle  body  sealer,  sound 
deadener  compounds,  and  fillers,  and 
materials,  equipment,  and  supplies 
used  In  the  manufacture  and  distribu- 
tion of  the  commodities  in  (1)  above, 
(except  commodities  in  bulk,  in  tank 
vehicles),  from  points  In  AL,  GA.  IL, 
IN.  KY.  OH.  OK.  SC.  and  VA.  to 
points  In  Warren  County.  MS.  restrict- 
ed in  parts  (1)  and  (2)  above,  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  facilities  of  Quaker 
State  Oil  Refining  Corporation.  In 
Warren  Covmty.  MS.  (Hearing  site: 
Pittsburgh.  PA.) 

MC  134286  (Sub-91P).  filed  Decem- 
ber 12.  1978.  Applicant:  ILLINI  EX- 
PRESS. INC..  P.O.  Box  1564.  Sioux 
City.  lA  61102.  Representative: 
Charles  M.  Williams.  350  Capitol  Ufe 
Center.  1600  Sherman  St..  Denver.  CO 
80203.  To  operate  as  a  commxin  carri- 
er, by  motor  vehicle.  In  Interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  meat*,  meat  prod- 


ucts and  meat  byproducts,  and  articles 
distributed  by  meatpacking  houses,  as 
described  In  sections  A  and  C  of  Ap- 
pendix I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  In  bulk),  from  the  facili- 
ties of  MBPXL  Corporation,  at  or  near 
Dodge  aty.  KS.  to  points  In  the 
United  SUtes  (except  AK  and  HI),  re- 
stricted to  the  transportation  of  traf- 
fic originating  at  the  ruuned  origin 
facilities.  (Hearing  site:  Kansas  City. 
MO.  or  Omaha.  NE.) 

NoTS.— The  person  or  peraons  who  appear 
to  be  engmged  in  common  control  must 
either  file  an  application  under  4»  U.S.C. 
11343(a)  (formerly  Section  5(2)  of  the  Inter- 
sUte  Commerce  Act),  or  submit  an  affidavit 
Indicating  why  such  approval  Is  unneces- 
sary. 

MC  134477  (Sub-301F).  fUed  Decem- 
ber 13.  1978.  Applicant:  SCHANNO 
TRANSPORTATION.  INC..  5  West 
Mendota  Road,  West  St.  Paul.  MN 
55118.  RepresenUtive:  Robert  P.  Sack. 
P.O.  Box  6010.  West  St.  Paul.  MN 
55118.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  IntersUte  or 
foreign  commerce,  over  Irregular 
routes,  transporting  general  commod- 
ities (except  those  of  unusual  value, 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission. 
commodities  in  bulk,  and  those  requir- 
ing special  equipment),  from  the  facili- 
ties of  ABC-Trans  National  Transport. 
Inc..  and  Acme  Fast  Freight.  Inc..  at 
Atlanta.  GA,  and  Charlotte.  NC.  to 
Chicago.  IL.  restricted  to  the  transpor- 
Utlon  of  traffic  moving  on  bills  of 
lading  of  freight  forwarders  as  defined 
In  49  U.S.C.  5  10102(8)  formerly  Sec- 
tion 402(aK5)  of  the  IntersUte  Com- 
merce Act.  (Hearing  site:  St.  Paul, 
MN.) 

MC  1S4477  (Sub-304F).  filed  Decern 
ber  14.  1978.  Applicant:  SCHANNO 
TRANSPORTATION.  INC..  S  West 
MendoU  Road.  West  St.  Paul.  MN 
55118.  Representative:  Robert  P.  Sack. 
P.O.  Box  6010.  West  St.  Paul,  MN 
55118.  To  operate  as  a  common  carri- 
er, by  motor  vehicle.  In  IntersUte  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  heating  and 
cooling  units,  and  (2)  materials,  equip- 
ment, and  supplies  used  in  the  instal- 
lation of  the  commodities  in  (1)  above, 
from  Fort  Worth,  TX.  to  points  in  CO. 
IL.  IN.  LA.  KS,  MI.  MN.  MO.  NE.  ND. 
OH.  SD.  and  WI.  (Hearing  site:  St. 
Paul.  MN.) 

MC  134755  (Sub-167F).  filed  January 
15.  1979.  Applicant:  CHARTER  EX- 
PRESS. INC..  P.O.  Box  3772.  Spring- 
field. MO  65804.  Representative:  Larry 
D.  Knox,  600  Hubbell  BviUdlng.  Des 
Moines.  LA  50309.  To  operate  ss  a 
common  carrier,  by  motor  vehicle,  in 
IntersUte  or  foreign  conunerce.  over 
Irregular  routes,  transporting  (1)  pe- 


Iroleum,  petroleum  products,  vehicle 
t>ody  sealer  and  sound  deadener  com- 
pounds, (except  commodities  in  bulk, 
in  tank  vehicles),  and  filters,  from 
points  in  Warren  County.  MS.  to 
points  in  AR,  AZ.  CA.  CO,  lA,  IL,  IN. 
KS.  MI,  MN.  MO.  NE,  NV,  NM,  OK, 
OR.  TX.  UT.  WA.  and  WI.  and  (2)(a) 
petroleum,  petroleum  products,  vehicle 
body  sealer  and  sound  deadener  com- 
pounds, and  filters,  and  (6)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  In  (1)  above,  (except  com- 
modities in  bulk,  in  tank  vehicles), 
from  points  In  IL.  IN.  and  OK.  to 
points  in  Warren  County.  MS.  restrict- 
ed to  the  transporUtion  of  traffic 
originating  at  or  destined  to  the  facili- 
ties of  Quaker  SUte  Refining  Corpo- 
ration, in  Warren  County,  MS.  (Hear- 
ing site:  Pittsburgh,  PA.) 

Note.— Dual  operations  may  be  Involved. 

MC  135215  (Sub-5F).  fUed  January 
19.  1979.  Applicant:  BULK  TRANS- 
PORTATION, a  corporation,  415 
Lemon  Avenue.  Walnut.  CA  91789. 
RepresenUtive:  Melvin  G.  Thurman 
(same  address  as  applicant).  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  IntersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting lime,  from  Nelson.  AZ.  to 
points  in  CA.  (Hearing  site:  Los  Ange- 
les. CA.) 

NoTE.-Tbe  person  or  persons  who  appear 
to  t>e  engaged  In  conunon  control  must 
either  file  an  application  under  49  UjS.C. 
11343  [formerly  Section  5(2)  of  the  Inter- 
sUte Commerce  Act),  or  submit  an  affidavit 
indicating  why  such  approval  is  unneces- 
sary 

MC  135568  (Sub-2F).  filed  January 
30.  1979.  Applicant:  CHRISTIE  RIG- 
GING &  TRUCKING  CO..  a  corpora- 
tion. 182  Oakwood  Drive.  Glastoni)ury, 
CT  06033.  RepresenUtive:  Paul  P.  Sul- 
livan. 711  Washington  Bidg..  Washing- 
ton. DC  20005.  To*  operate  as  a 
common  carrier,  by  motor  vehicle.  In 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  (3)  air- 
craft service  vehicles,  (2)  parts  and  ac- 
cessories for  aircraft  service  vehicles, 
(1)  aircraft  airconditioning  equip- 
ment, and  (4)  engine  parts  used  in  the 
operation  of  aircraft  engines  and  util- 
ity power  planU.  between  Windsor. 
CI .  on  the  one  hand.  and.  on  the 
other.  poinU  in  the  United  SUtes 
(except  AK  and  HI).  (Hearing  site: 
Hartford,  CT). 

MC  136168  (Sub-29F).  filed  January 
8.  1979.  Applicant:  WILSON  CERTI- 
FIED EXPRESS.  INC..  P.O.  Box  3326. 
Des  Moines.  lA  50316.  Representative: 
Donald  L.  Stem.  Suite  610.  7171  Mercy 
Road,  Omaha.  NE  68106.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  IntersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  canned 
goods,  from  Aubumdale  and  Tampa. 
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FL.  to  Frankfort.  IN,  under  contract 
with  Del  Monte  Corporation,  of  San 
Francisco.  CA.  (Hearing  site:  San 
Francisco,  CA.) 

Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  136268  (Sub-18F),  fUed  January 
25.  1979.  AppUcant:  WHITEHEAD 
SPECLALTIES.  INC..  1017  Third 
Avenue.  Monroe.  WI  53566.  Repre- 
senUtive: Wayne  W.  Wilson.  150  East 
Oilman  Street.  Madison.  WI  53703.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  IntersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting salt  (except  in  bulk),  from 
Hutchinson.  KS,  Manistee  and  Marys- 
vllle.  MI,  and  Rittman,  OH,  to  points 
In  WI.  (Hearing  site:  Madison  or  Mil- 
waukee, WI.) 

MC  136315  (Sub-56F).  fUed  January 
22.  1979.  Applicant;  OLEN  BURRAGE 
TRUCKING.  INC..  Route  9,  Box  22-A. 
Philadelphia,  MS  39350.  RepresenU- 
tive: Fred  W.  Johnson,  Jr.,  1500  Depos- 
it Guaranty  Plaza.  P.O.  Box  22628. 
JaclLSon,  MS  39205.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  In 
intersUte  or  foreign  commerce,  over 
irregular  routes,  transporting  (1) 
building  materials,  and  (2)  materials 
and  supplies  used  in  the  manufacture 
of  the  commodities  In  (1)  above, 
(except  commodities  in  bulk),  between 
the  facilities  of  OAF  Corporation,  at 
or  near  Aniuipolis.  Kansas  City,  and 
St.  Louis.  MO.  Chester.  SC.  Dalls.  TX. 
Erie.  PA,  Joliet,  IL.  Minneapolis.  MN. 
Mobile.  AL.  Mt.  Vernon.  IN,  Savan- 
nah, GA.  and  Tampa,  FL.  on  the  one 
hand,  and.  on  the  other,  points  in  AL. 
AR.  FL,  GA.  IL.  m.  lA.  KS.  KY.  LA. 
MD.  MI,  MN.  MS.  MO.  NC.  OH.  OK, 
PA,  SC.  TN.  TX.  VA.  WV.  and  WI. 
(Hearing  site:  Washington,  DC.  or 
Jackson,  MS.) 

Note.— Dual  operations  may  be  Involved. 

MC  136325  (Sub-4F).  filed  January 
11.  1979.  AppUcant:  CUFURAY.  LTD.. 
Route  1.  Box  393.  Delavan.  WI  53116. 
RepresenUtive:  David  V.  Purcell.  Ill 
East  Wisconsin  Avenue.  Milwaukee. 
WI  53202.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  intersUte 
or  foreign  commerce,  over  irregular 
routes,  transporting  (1)  metal  contain- 
ers and  container  components,  and 
materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribu- 
tion of  metal  conUiners  and  caimed 
goods,  (except  commodities  in  iMilk). 
between  Arlington.  Markesan.  and 
Plover.  WI.  on  the  one  hand,  and.  on 
the  other.  Wells  and  Sleepy  Eye.  MN. 
and  (2)  canned  goods,  from  Wells  and 
Sleepy  Eye.  MN,  to  Arlington,  Marke- 
san, and  Plover.  WI.  under  contract 
with  Del  Monte  Corporation,  of  San 
Francisco.  CA.  (Hearing  site:  Milwau- 
kee. WI.  or  Chicago.  IL.) 
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MC  136605  (Sub-86F).  fUed  January 
18.  1979.  Applicant:  DAVIS  BROS. 
DIST..  INC..  P.O.  Box  8058.  Missoula. 
Mt  59807.  Representative:  Allen  P. 
Felton  (Same  address  as  applicant).  To 
operate  as  a  common  carrier,  by  motor 
vehicle.  In  intersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting (1)  furnaces,  and  house  heat- 
ing hot  air  parts,  and  (2)  components 
and  accessories  used  In  the  installa- 
tion of  the  commodities  in  (1)  above, 
from  the  facilities  of  Envlrorunental 
Control  Systems,  at  or  near  Plymouth. 
MN,  to  points  in  the  United  SUtes  in 
and  west  of  ND.  SD.  NE.  KS,  OK.  and 
TX  (except  AK  and  HI).  (Hearing  site: 
Minneapolis.  MN.) 

MC  136605  (Sub-88F).  filed  January 
2.  1979.  Applicant:  DAVIS  BROS. 
DIST..  INC..  P.O.  Box  8058,  Missoula. 
MT  59807.  RepresenUtive:  Allen  P. 
Felton  (Same  address  as  applicant.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  intersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting overhead  garage  doors,  garage 
door  hardware,  garage  service  doors, 
and  millwork,  from  the  facilities  of 
Phenix  Manufactiuing  Company,  Inc. 
at  or  near  Shawano.  WI.  to  points  in 
MN.  ND.  SD.  LA,  NE,  KS.  MO.  CO. 
and  UT.  (Hearing  site:  Minneapaolis. 
MN,  or  Milwaukee,  WI.) 

MC  138157  (Sub-105F).  filed  Decem- 
ber 13.  1978.  Applicant:  SOUTHWEST 
EQUIPMENT  RENTAL,  INC.,  d.b.a. 
SOUTHWEST  MOTOR  FREIGHT,  a 
California  Corporation,  2931  South 
Market  St..  Chattanooga.  TN  37410. 
RepresenUtive:  Patrick  E.  Quinn,  P.O. 
Box  9596.  Chattanooga,  TN  37412.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting wheels  and  parts  for  wheels, 
from  the  facilities  of  Appliances  In- 
dustries, at  or  near  Compton.  CA  to 
those  points  in  the  United  SUtes  in 
and  east  of  MN.  LA.  MO.  KS.  OK,  and 
TX.  (Hearing  site:  Los  Angeles.  CA) 

Note.— Dual  operations  are  Involved  In 
this  proceeding. 

MC  138686  (Sub-SP  ).  fUed  Decem- 
ber 26,  1978.  Applicant:  L.  C.  W. 
TRUCKING.  INC.,  P.O.  Box  718, 
Edinburg.  TX  78539.  Representative: 
M.  Ward  Bailey,  2412  Continental  Life 
Bldg..  Ft.  Worth.  TX  76102.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, In  intersUte  or  foreign  com- 
merce, over  irregular  routes,  trans- 
portliig  malt  beverages,  from  San  Ant- 
onio. TX.  to  points  in  AZ.  CO.  NV.  and 
NM. 

Note:  Dual  operations  may  be  involved  In 
this  proceeding.  (Hearing  site:  San  Antonio 
or  Dallas,  TX.) 

MC  138882  (Sub-ISOF  ).  fUed  Decem- 
ber 4.  1978.  Applicant:  WILEY  SAND- 
ERS    TRUCK     UNES.     INC.,     P.O. 
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Drawer  707.  Troy.  AL  36081.  Repre- 
senUtlve:  Geoege  A  Olsen.  P.O.  Box 
357.  Gladstone.  NJ  07934.  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  lumber 
and  lumber  mill  products,  from  points 
In  CA  to  those  points  in  the  United 
States  in  and  east  of  ND.  SD.  NE.  KS. 
OK.  and  TX.  (Hearing  site:  Sacramen 
to,  CA.  or  Birmingham.  AL.) 

MC  139261  (Sub-13P  >.  filed  Decem- 
ber 26.  1978.  Applicant:  BUCKEYE 
EXPRESS.  INC..  P.O  Box  368.  Per- 
rysburg.  OH  43551.  Representative: 
Michael  M.  Briley.  300  Madison  Ave., 
12th  PL..  Toledo.  OH  43603.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting n)  foodstuffs  (except  commod- 
ities in  bulk),  from  Pair  Lawn,  NJ  and 
Philadelphia.  PA.  to  points  in  the 
United  States  (except  AK  and  HI); 
and  (2)  materials,  equipment  and  sup- 
plies used  in  the  manufacture  and  dis- 
tribution of  the  commodities  named  in 
(1)  above,  (except  commodities  in 
bulk),  in  the  reverse  direction,  under 
contract  with  Nabisco,  Inc..  of  East 
Hanover,  NJ.  (Hearing  site:  Toledo, 
OH,  or  Washington,  DC.) 

MC  139495  (Sub-410F  ).  filed  Janu- 
ary 25,  1979.  Applicant:  NATIONAL 
CARRIERS.  INC..  1501  East  8th 
Street.  P.O.  Box  1358.  Liberal.  KS 
67901.  Representative:  Hertjert  Alan 
Dubin,  1320  Fenwick  Lane.  Silver 
Spring.  MD  20910.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  be- 
tween Los  Angeles.  CA.  Denver.  CO. 
Dallas.  TX.  Kansas  City.  KS.  Minne- 
apolis. MN.  La  Grange.  IL.  Morrow. 
GA.  Columbus.  OH.  Pittsburgh.  PA, 
North  Bergen.  NJ,  and  Boston.  MA. 
restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 
facilities  of  DCW-USA.  Inc.  (Hearing 
site:  Washington.  DC.) 

MC  139495  (Sub-4UP  ),  filed  Janu- 
ary 26.  1979.  Applicant:  NATIONAL 
CARRIERS,  INC..  1501  East  8th 
Street,  P.O.  Box  1358,  Liberal,  KS 
67901.  Representative:  Herbert  Alan 
Dubin,  1320  Penwick  Lane,  Silver 
Spring.  MD  20910.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food- 
stuffs from  New  Orleans.  LA,  to  points 
in  the  United  States  (except  AK  and 
HI).  (Hearing  site:  Washington,  DC.) 

MC  139495  (Sub-412P),  filed  Janu- 
ary 29.  1979.  Applicant:  NATIONAL 
CARRIERS.     INC.,     1501     East     8th 
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Street.  P.O.  Box  1358.  Uberal.  KS 
67901.  Representative:  Herbert  Alan 
Dubin.  1320  Penwick  Lane.  Silver 
Spring.  MD  20910.  To  operate  as  a 
common  earner,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food 
stuffs,  from  New  Iberia  and  Lafayette. 
LA.  to  points  tn  AZ.  CA,  CO,  NM,  OR. 
TX,  and  WA.  (Hearing  site:  Washing 
ton.  DC.) 

MC  139658  (Sub-27F),  fUed  January 
12.  1979.  Applicant:  HARRY  POOLE. 
INC..  2322  Kensington  Road.  Macon. 
GA  31201.  Representative:  William 
Addams.  Suite  212.  5299  Roswell  Road. 
NE.  Atlanta,  GA  30342.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  flue 
dust,  in  bulk,  in  dump  vehicles,  from 
Tampa,  PL,  to  the  faculties  of  Stoller. 
Mil.  Division  of  Stoller  Chemical  Co.. 
Inc..  at  or  near  Jericho,  SC.  (Hearing 
site:  Atlanta,  GA.) 

MC  139906  (Sub-25F),  filed  Decern 
ber  4,  1978.  Applicant:  INTERSTATE 
CONTRACT  CARRIER  CORP..  PO 
Box  30303,  Salt  Lake  aty,  UT  84125 
Representative:  Richard  A.  Peterson. 
P.O.  Box  81849.  Lincoln,  NE  68501.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce,   over   irregular   routes,    trans- 
porting (1)  rubber  products,  chemicals. 
and  materials,  equipment  and  supplies 
used  in  manufacture  of  rubber  prod 
ucts  and  chemicals,  (except  commod- 
ities in  bulk,  in  tank  vehicles),  (a)  from 
Naugatuck.   CT,  Detroit,  MI,  Scotts 
vllle,  VA.  Shelbj-vDle.  TN.  Winnsboro. 
SC,  Opelika.  AL.  Los  Angeles.  CA.  and 
Eau  Claire,  Wl,  to  Chicopee.  MA,  and 
(b)  from  Chicopee,  MA,  to  Detroit,  MI. 
Opelika,  AL,  Los  Angries,  CA,  and  Bau 
Claire,  WI;  (2)  tire  fabric,  from  Lynch 
burg,  VA,  to  chicopee,  MA;  (3)  tirts, 
tubes,  curing  bags,  molds,  fabric,  and 
compounds,  (a)  between  Atlanta,  GA. 
Chattanooga,  TN,  Santa  Ana,  CA,  and 
Minneapolis.   MN.  on  the  one   hand, 
and,  on  the  other.  Chicopee.  MA.  and 
(b)  between  Holyoke.  Springfield,  and 
Easthampton,  MA,  on  the  one  hand, 
and.  on  the  other.  Detroit.  MI.  Ope- 
lika. AL.   Atlanta,  GA,  Chattanooga. 
TN.  Los  Angeles  and  Santa  Ana,  CA, 
Eau  Claire.  Wl.  and  Minneapolis.  MN: 
(4)  tires,  from  Chicopee,  MA,  to  the 
facilities  of  Uniroyal,  Inc..  at  or  near 
Port  Clinton.  OH;  (5)  rul>6er  products. 
(except  in  bulk),  from  Chicopee,  MA 
and  Sandy  Hook.  CT.  to  points  in  PL. 
ID.  KS,  MS,  MT.  NE,  NV.  ND.  SD.  UT. 
and  WY;  (6)  (a)  nibber,  rubber  prod- 
ucts and  rubber  compounds,  (except 
conunodities  in  bulk  and  commodities 
requiring  special  equipment),  and  (b) 
materials,     equipment    and    supplies 
used  in  the  manufacture  of  the  com- 
modities in  (6)(a)  above,  between  Chic- 
opee, MA,  on  the  one  hand,  and.  on 


the  other,  points  in  CT,  DE.  XL,  IN. 
KY.  ME.  MD.  MA,  MI,  NH.  NJ,  NY. 
OH.  PA,  RI,  VA.  VT.  WV.  WI.  and  DC: 
(7)  tire  fabric,  from  Murfreesboro.  TN. 
to  Chicopee.  MA;  (8)  tires  and  tire  ac- 
cessories,  (a)   from  Holyoke,  Spring 
field.  East  Hampton,  and  Ludlow,  MA 
and    Enfield,    CT,    to    poinU    in    the 
United   SUtes   (except   AK.   CT,   PL. 
GA.  HI,  KS.  NE.  NC,  OH,  RI.  SC.  and 
VA),  and  (b)  from  Chicopee.  MA.  to 
points  in  AL  and  TN;  <9)  tire  accesso 
ries,  from  Chicopee.  MA,  to  points  in 
ID.  MS.  MT,  NV.  ND.  SD,  UT.  and 
WY.   and   (10)   materials,   equipment, 
and  supplies  used  in  the  manufacture 
of  tires  and  tire  accessories,  (except 
commodities  in  bulk  and  those  requir- 
ing special  equipment),  from  points  in 
the  United  States  (except  AK.  CT.  PL, 
GA,  HI.  KS,  NE.  NC.  OH.  RI.  SC.  and 
VA).    to    Holyoke.    Springfield,    East 
Hampton,  and  Ludlow,  MA  and  En- 
field, CT.  and  (b)  from  points  in  AL, 
ID,  MS,  MT.  NV.  ND,  SD,  TN.  UT.  and 
WY.  to  Chicopee.  B4A.  CONDITION: 
Prior  or  coincidental  cancellation,  at 
applicant's  written  request  of  dupli- 
cate parts  of  its  permits  in  MC- 134599 
and    Sub-Nos.    thereunder.    (Hearing 
site:  Lincoln,  NE,  or  Salt  Lake  Oty. 
UT.) 

Note.— Dual    operations   are   involved    In 
ihts  proceeding. 

MC  140166  (Sub-9P),  filed  December 
26.  1978.  AppUcant:  JOHN  B. 
McNABB,  doing  business,  as  McNABB 
FARMS.  P.O.  Box  4366,  Pocatello.  ID 
83201.  Representative:  Dennis  M. 
Olsen  485  E  Street.  Idaho  Palls.  ID 
83401.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  arvtmal  and  poul- 
try feed  and  feed  inffrtdients,  between 
Pocatello.  ID,  on  the  one  hand.  and. 
on  the  other,  points  In  Klamath  and 
Lake  Counties.  OR  and  Modoc,  Sis 
kiyou.  Shasta.  LasBen.  Tehama. 
Sutter,  and  San  Joaquin  Counties.  CA. 
(Hearing  site:  Boise,  ID,  or  Salt  Lake 
City,  UT.) 

MC  140829  (Sub-177P),  filed  January 
11.  1979.  Applicant:  CARGO  CON 
TRACT  CARRIER  CORP.,  a  New 
Jersey  Corporation,  P.O.  Box  206, 
Sioux  City,  lA  51102.  Representative: 
William  J.  Hanlon,  55  Madison  Ave., 
Morristown,  NJ  07960.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  dough 
conditioners  and  whiteners,  and  edible 
flour  products,  from  Kankakee.  IL,  to 
points  in  DE,  MA,  NY.  OH,  PA,  and 
TX.  (Hearing  site:  Washington.  DC.) 

Note:  Dual  operations  may  be  involved  In 
this  proceedinK. 

MC  141138  (Sub-15P).  filed  January 
9.  1979.  Applicant:  STEVE  SCHRANZ 
TRUCKING,  INC.,  350  Honeysuckle 
Lane.  Belleville,  IL  62221.  Representa 


tive:  Ernest  A.  Brooks  II.  1301  Ambas- 
sador Bldg.  St.  Louis,  MO  63101.  To 
operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting cottonseed  meal,  in  bulk,  from 
points  In  AR,  MO.  and  MS,  to  Prince- 
ton. IL.  (Hearing  site:  St.  Louis,  MO, 
or  Washington.  DC.) 

MC  142529  (Sub-IP),  filed  February 
5.  1979.  Applicant:  FRANK  J.  DAL 
GALLO  TRUCKING.  INC..  300  E. 
Lake  St.,  Mount  Shasta,  CA  96067. 
Representative:  Michael  S.  Rubin.  256 
Montgomery  St..  San  Francisco.  CA 
94194.  To  operate  as  a  contract  carri- 
er, by  motor  vehicle,  in  Interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  wood  residuals, 
between  points  in  Shasta  and  Siskiyou 
Counties.  CA.  on  the  one  hand,  and, 
on  the  other,  points  In  Klamath 
County.  OR.  under  contract  with  Cali- 
fornia Forest  I*roducts  Business  Divi- 
sion. Kimljerly  Clark  Corporation,  of 
Neenah.  WI.  (hearing  site:  San  Fran- 
cisco, CA.) 

MC  142668  (Sub-18F).  filed  January 
24.  1979.  Applicant:  AERO  DISTRIB- 
UTING CO..  INC..  4814  Fulton  Indus- 
trial Blvd.  Atlanta.  GA  30336.  Repre- 
sentative: K.  Edward  Wolcott,  1200 
Gas  Light  Tower.  235  Peachtree 
Street.  NE,  Atlanta.  GA  30303.  To  op- 
erate as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting such  merchandise  as  Is  marked 
by  home  products  distributors.  (1) 
from  Chicago,  IL.  to  points  In  lA,  KS, 
MI.  MO,  NE.  ND.  and  SD,  and  (2) 
from  Atlanta,  GA.  to  points  in  AL,  PL, 
LA.  MS.  NC,  SC.  TN.  AND  VA.  under 
contract  with  Shaklee  Corporation,  of 
Hayward.  CA.  (Hearing  site:  San  Fran- 
cisco, CA.  or  Atlanta.  GA). 

MC  142668  (Sub-19F).  filed  January 
17.  f979.  Applicant:  AERO  DISTRIB- 
UTING CO.,  INC.,  4814  Fulton  Indus- 
trial Blvd.,  Atlanta.  GA  30336.  Repre- 
sentative: Kim  G.  Meyei*,  P.O.  Box 
872.  Atlanta.  GA  30301.  To  operate  as 
a  contract  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  comment,  over 
irregular  routes,  transporting  spray 
adhesive  adjuvant,  from  Harah%n.  LA, 
to  the  facilities  of  Amway  Corpora- 
tion, at  or  near  Atlanta.  GA.  under 
contract  with  Amway  Corporation,  of 
Atlanta.  GA.  (Hearing  site:  Atlanta, 
GA.) 

MC  142715  (Sub-23P),  filed  January 
19,  1979.  Applicant:  LENERTZ,  INC., 
8425  Hudson  Road,  Lake  Elmo,  MN 
55042.  Representative:  Andrew  R. 
Clark.  1000  First  National  Bank.  Min- 
neapolis, MN  55402.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  food- 
stuffs (except  commodities  in  bulk), 
from  points  In  WI.  to  those  points  in 
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the  United  States  in  and  east  of  ND. 
SD.  WY.  CO,  OK.  and  TX,  restricted 
to  the  transportation  of  traffic  origi- 
nating at  the  facilities  of  The  Larsen 
Company.  (Hearing  site:  Green  Bay, 
WL) 

MC  142715  (Sub-24P).  filed  January 
29,  1979.  Applicant:  LENERTZ,  INC., 
8425  Hudson  Road,  Lake  Elmo,  MN 
55042.  Representative:  Andrew  R. 
Clark,  1000  First  National  Bank,  Min- 
neapolis, MN  55402.  To  operate  as  a 
comrr^n  carrier,  by  motor  vehicle.  In 
'.i,  rstate  or  foreign  commerce,  over 
lrreg..i.ar  routes,  transporting  (1)  su^h 
merchandise  as  is  dealt  in  by  depart- 
ment stores  (ex(%pt  foodstuffs  and 
commodities  in  bulk),  and  (2)  food- 
stuffs (except  commodities  In  bulk), 
when  moving  in  mixed  loads  with  the 
commodities  In  (1)  above,  from  points 
In  the  United  States  In  and  east  of  ND, 
SD,  NE.  CO,  NM.  and  TX,  to  the  facil- 
ities of  Shopko  Stores,  Inc.,  in  MN, 
SD,  WI,  and  the  Upper  Peninsula  of 
MI,  restricted  to  the  transportation  of 
traffic  destined  to  the  facilities  of 
Shopko  Stores,  Inc.,  at  the  indicated 
destinations.  (Hearing  site:  Minneapo- 
lis. MN.) 

MC  142911  (Sub-4F),  filed  December 
21,  1978.  Applicant:  FRAWLEY 
BUREAU  OF  INVESTIGATION 
CORP..  182  Beach  114th  St., 
Rockaway  Park.  NY  11694.  Repre- 
sentative: John  M.  Prawley  (same  ad- 
dress as  applicant).  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  oil 
samples,  exploration  samples,  core 
samples,  jet  fuel  samples,  gas  samples, 
water  samples,  test  results,  computer 
printouts,  and  payroll  information,  (2) 
supporting  documents  for  the  com- 
modities named  in  (1)  above,  and  (3) 
currency,  coin,  checks,  delivery  re- 
ceipts, and  invoices,  (a)  between  Port 
Jefferson.  NY,  on  the  one  hand.  and. 
on  the  other.  Sewaren  and  West 
Orange.  NJ,  (b)  between  West  Orange, 
NJ.,  on  the  one  hand,  and,  on  the 
other.  Syracuse  and  Rennsalaer,  NY, 
Bridgeport,  CT,  Pall  River  and  Wal- 
tham.  MA.  South  Portland.  ME. 
Linden  Bank.  NJ,  Valley  Forge.  PA. 
Columbia  and  Baltimore.  MD,  and 
Chesapeake,  Roanoke.  Richmond, 
Newlngton.  and  Vienna,  VA.  and  (c) 
between  North  Merrick,  NY,  and 
Sewaren.  NJ,  under  contract  with 
Shell  Oil  Co..  of  Houston,  TX.  (Hear- 
ing site:  New  York.  NY.) 

MC  143059  (Sub-55F).  fUed  February 
1.  1979.  Applicant:  MERCER  TRANS- 
PORTATION CO.,  a  corporation,  P.O. 
Box  35610.  Louisville.  KY  40232.  Rep- 
resentative: J.  L.  Stone  (same  address 
as  applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle.  In  Interstate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  lumber,  between 
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the  facilities  of  Sanders  Lumber  Prod- 
ucts Co..  at  Meridian.  MS.  on  the  one 
hand.  and.  on  the  other,  points  in  PL, 
MI.  MS.  OH.  and  WI.  restricted  to  the 
transportation  of  traffic  originating  at 
or  destined  to  Meridian.  MS.  (Hearing 
site:  Louisville,  KY,  or  Washington, 
DC.) 

MC  143088  (Sub-4F),  fUed  January 
22.  1979.  Applicant:  ROBERT 
TARBOX.  d.b.a.  TARBOX  TRUCK- 
ING. Johnson  Heights.  Blossburg.  PA 
16912.  Representative:  S.  Berne  Smith. 
P.O.  Box  1166.  (100  Pine  Street),  Har- 
risburg.  PA  17108.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  animal 
and  poultry  feed  and  feed  ingredients 
(except  liquid  commodities  in  bulk), 
from  points  in  IL,  IN,  LA.  KY,  MD, 
MI,  MN.  OH,  and  WI.  to  points  In  DE, 
CT,  MD,  NJ,  NY,  PA,  and  VT;  and  (2) 
Fertilizer  and  fertilizer  ingredients 
(except  liquid  commodities  in  bulk), 
from  points  In  MD  and  OH  to  points 
In  NY  and  PA  (Hearing  site:  Syracuse, 
NY,  or  Harrisburg,  PA) 

MC  143607  (Sub-5P),  filed  February 
13,  1978.  Applicant:  BAYWOOD 
TRANSPORT,  INC.,  a  Delaware  cor- 
poration. P.O.  Box  2611,  Waco,  TX 
76710.  Representative:  E.  Stephen 
Heisley.  805  McLachlen  Bank  Bldg., 
666  Eleventh  St.,  NW.,  Washington, 
DC  20001.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate 
or  foreign  commerce,  over  irregular 
routes,  transporting  textiles  and  tex- 
tile products,  from  points  in  AL.  GA. 
NC.  and  SC,  to  points  in  CA,  under 
contract  with  Avondale  Mills,  of  Syla- 
cuga,  AL.  (Hearing  site:  Birmingham. 
AL.) 

MC  143775  (Sub-59F),  fUed  January 
18,  1979.  Applicant:  PAUL  YATES, 
INC.,  6601  West  Orangewood,  Glen- 
dale,  AZ  85301.  Representative:  Mi- 
chael R.  Burke,  (same  address  as  ap- 
plicant). To  operate  as  a  common  car- 
rier, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular 
routes,  transporting  (1)  adhesives, 
sealants,  solvents,  stains,  and  wood 
preservatives,  and  (2)  materials,  equip- 
ment, and  supplies  used  in  the  Instal- 
lation, maintenance,  and  distribution 
of  floors  and  floor  coverings,  and  walls 
and  wall  coverings,  in  vehicles 
equipped  with  mechanical  refrigera- 
tion, from  the  facilities  of  Roberts 
Consolidated  Industries,  in  Los  Ange- 
les County,  CA,  to  points  in  the  United 
States  (except  AK,  CA,  and  HI). 
(Hearing  site:  Los  Angeles.  CA,  or 
Washington,  E)C.) 

Note.— Dual  operations  may  be  involved. 

MC  143794  (Sub-IOF),  fUed  Decem- 
ber 4.  1978.  Applicant:  EAST-WEST 
MOTOR  FREIGHT,  INC.,  a  Georgia 
corporation,  P.O.  Box  525,  Selmer,  TN 


FCOCRAL  tCOISTfl,  VOC  44.  NO.  $5-1UiS0AY,  MAICH  JO.   1«7» 


FEDEKAl  REGISTE*,  VOL  44,  NO.  55— TUESDAY,  MAKCH  20,  1979 


UMI 


17020 

38375.  Representative.  Richard  M. 
Tettelbaum.  Fifth  Floor,  Lenox 
Towers  South,  3390  Peachtree  Road. 
NE.  Atlanta,  GA  30326.  To  operate  as 
a  contract  carrier,  by  motor  vehicle.  In 
Interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  cen- 
tral heating  and  air  Conditioning 
units,  furnaces,  air  coolers,  water 
evaporators,  condensing  units,  and 
compressors,  and  (2)  parts,  cQuipment, 
and  supplies  used  In  the  manufacture 
and  Installation  of  tM  commodities  In 
(1)  above,  from  the  facilities  of  Hell- 
Quaker  Corp..  in  Davidson  County, 
TN.  to  points  in  the  United  States 
(except  AK.  HI.  CA.  MT.  UT.  and  WA. 
under  contract  with  Hell -Quaker  Corp. 
of  Nashville.  TN.  (Hearing  site:  Nash- 
ville. TN.  or  Washington.  DC.) 

MC  144565  (Sub-3P).  filed  January 
29,  1979.  Applicant:  MERLIN  CLARK, 
d.b.a.  CLARK  TRANSPORTATION  & 
ENTERPRISES.  9421  S.  Hydraulic. 
Wichita,  KS  67233.  Representative: 
Clyde  N.  Christey.  Kansas  Credit 
Union  Bldg..  1010  Tyler.  Suite  llOL, 
Topeka.  KS  66612.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  distilled 
spirits,  vyine.  cordials,  and  malt  bever- 
ages, from  Lawrenceburg,  IN,  to  the 
facilities  of  A-B  Sales,  Inc..  at  or  near 
'.VichiU  and  Hutchinson,  KS.  (Hear- 
ing site:  Kansas  City,  MO.) 

MC  144598  (Sub- IF),  filed  January  3, 
1979.  Applicant:  C  &  J  TRANSPORT, 
INC..  P.O.  Box  42.  North  Vassalboro, 
ME  04962.  Representative:  Chester  A. 
Zyblut,  366  Executive  Bldg.,  1030  Fif- 
t«>enth  Street.  NW.  Washington.  DC 
'.^0005.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irtegular 
routes,  transporting  foodstuffs,  from 
Winterport.  ME.  to  points  in  CT.  DE. 
KY.  ME.  MD.  MA.  NH.  NJ.  NY,  PA. 
RI.  TN.  VA.  VT.  WV.  and  DC.  (Hear- 
ing site:  Portland  or  Bangor.  ME.) 

MC  145108  (Sub-3F).  filed  January 
.'9,  1979.  Applicant:  BULLET  EX- 
PRESS, INC.,  919  Third  Avenue,  New 
York,  NY  10022.  Representative:  Jacob 
P.  Billig,  2033  K  Street,  NW.  Washing- 
ton. DC  20006.  To  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  in  In- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  drugs, 
toilet  preparations,  and  cosmetics,  (1) 
from  Clinton.  CT.  to  Atlanta.  GA. 
Houston.  TX.  and  Los  Angeles.  CA. 
and  (2)  from  Huntsville.  AL.  to  Los 
Angeles.  CA.  under  contract  in  ( 1)  and 
(2)  above  with  Chesebrough-Pond's. 
Inc..  of  Greenwich.  CT.  (Hearing  site: 
Washington.  DC.) 

MC  145678  (Sub-2F).  filed  February 
2,  1979.  Applicant:  BOYD  WAYNE 
ANDERSON,  d.b.a.  SHORT  ROUND 
TRUCKING.  6637  South  95  West  #72. 
Murray.    UT    84107.    Representative: 
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Boyd  Wayne  Anderson  (same  address 
as  applicant).  To  operate  as  a  contnct 
carrier,  by  motor  vehicle,  in  Intersate 
or  foreign  commerce,  over  Irregular 
routes,  transporting  cheese,  from 
points  in  lA.  MN.  and  WI.  to  the  faclll 
ties  of  Mountain  Parma,  Inc..  at  or 
near  Hyde  Park.  UT.  under  contract 
with  Mountain  Farms,  Inc.,  of  Hyde 
Park.  UT.  (Hearing  site:  Salt  Lake 
City,  UT.) 

MC  145738  (Sub-3F).  filed  November 
17.  1978.  previously  published  In  the 
Federal  Register  issue  of  January  4. 
1979  as  MC  145759.  Applicant:  EAST- 
WEST  MOTOR  FREIGHT.  INC.,  P.O. 
Box  525.  Selmer,  TN  38375.  Repre 
sentatlve:  Richard  M.  Tettelbaum. 
Fifth  Floor.  Lenox  Towers  S..  3390 
Peachtree  Rd.  NE.  Atlanta.  GA  30326. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting industrial  chemicals  and  in- 
dustrial cleaning  compounds,  (except 
conunoditles  in  bulk),  from  points  in 
DE.  FL.  GA.  IN.  LA,  MD.  MA.  MI. 
MO.  NJ.  PA.  TX.  and  VA.  to  points  in 
AZ.  CA.  and  NV.  (Hearing  site:  Los  An- 
geles. CA) 

Note.— Dual  operatJons  may  be  Involved 
In  this  proceeding.  Thi.s  republication  shows 
the  correct  docket  number  assigned  to  this 
proceeding  as  MC  145738  8ub-3P. 

MC  145788  (Sub-2F),  filed  January 
15.  1979.  Applicant;  RAYMOND  C. 
THEDE.  d.b.a.  THEDE  TRUCKING. 
R.R.  #2.  Box  56.  Jefferson.  lA  50129. 
Representative:  Richard  D.  Howe,  600 
Hubbell  Bldg..  Des  Moines,  lA  50309. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting soybean  meal,  (except  in  bulk, 
in  tank  vehicles),  from  the  facilities  of 
West  Central  Coop,  at  or  near  Ral- 
ston. I  A.  to  points  in  IN.  (Hearing  site: 
Des  Moines.  lA,  or  Kansas  City.  MO.) 

MC  145808  (Sut>^2F).  filed  January 
19.  1979.  AppUcant:  RED  ARROW 
DELIVERY  SERVICE  CO..  INC.,  Met- 
ropolitan Airport.  Air  Cargo  Bldg., 
Nashville.  TN  37217.  Representative: 
Rudy  Yessin.  314  Wilkinson  Street, 
Frankfort.  KY  40601.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities 
requiring  special  equipment),  (1)  be- 
tween Metropolitan  Airport,  at  Nash- 
ville, TN.  on  the  one  hand.  and.  on  the 
other.  Greater  Cincinnati  Airport,  at 
Erlanger,  KY,  John  F.  Kennedy  Inter- 
national Airport,  at  New  York.  NY, 
McGhee  Tyson  Airport,  at  Knoxville. 
TN.  Lovell  Field,  at  Chattanooga.  TN. 
and  O'Hare  International  Airport,  at 
Chicago.  IL,  and  (2)  between  Metro- 
politan Airport,  at  NashvlUe,  TN,  At- 


lanta International  Airport,  at  Atlan- 
ta. GA,  Memphis  International  Air- 
port, at  Memphis,  TN,  Standiford 
Field,  at  Louisville,  KY,  Decatur,  AL. 
points  in  Bedford,  Benton,  Cannon. 
Carroll,  Cheatham,  Coffee,  Crockett. 
Cumberland,  Davidsan.  Decatur. 
DeKalb.  Dickson.  Franklin,  Gibson. 
Giles.  Henderson,  Henry,  Hickman. 
Houston.  Humphries.  Jackson.  Law 
rence,  Lewis.  Lincoln,  BAacon,  Madison. 
MarshaU,  Maury,  Montgomery. 
Moore,  Perry.  Putnam,  Rot)ert8on. 
Rutherford.  Smith.  Stewart,  Sumner, 
Trousdale.  Warren,  Wayne.  Weakley. 
White,  Williamson,  and  Wilson  Coun 
ties,  TN,  points  in  AUen,  Barren. 
Butler.  Calloway.  Christian,  Edmond- 
son.  Graves.  Logan.  Marshall.  Simp- 
son, Todd.  Trigg,  and  Warren  Coun 
ties.  KY.  and  points  in  Jackson.  Madi- 
son. Lauderdale,  and  Limestone  Coun 
ties.  AL.  restricted  in  (1)  and  (2)  above 
to  the  transportation  of  traffic  having 
a  prior  or  subsequent  movement  by 
air.  (Hearing  site:  NashvlUe.  TN.) 

MC  145858  (Sub-2P),  filed  January 
29.  1979.  Applicant:  BAG  SUPPLY 
COMPANY.  INC..  P.O.  BoX  748,  Al 
bertville.  AL  35950.  Representative: 
Donald  B.  Sweeney.  Jr.,  603  Frank 
Nelson  Bldg.,  Birmingham,  AL  35203. 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  trans- 
porting rubber  and  rubber  products. 
from  GuntersviUe.  AL.  to  points  in  AZ, 
CO,  CA.  ID.  KS,  MT,  NE,  NV.  NM, 
OR.  UT,  WA.  and  WY.  (Hearing  site: 
Birmingham.  AL,  or  Atlanta,  GA.) 

MC  145895  (Sub- IP),  filed  January 
26.  1979.  Applicant:  STATE  TRANS- 
PORTATION. INC.,  Route  #1  Bypass, 
P.O.  Box  1349,  Portsmouth,  NH  03801. 
Representative:  Robert  G.  Parks,  20 
Walnut  Street.  Suite  101.  Wellesley 
Hills.  MA  02181.  To  operate  as  a  con- 
tract  carrier,  by  motor  vehicle,  in  in- 
terstate or  foreign  commerce,  over  ir- 
regular routes,  transporting  mxilt  bev- 
erages, in  containers,  from  South 
Volney.  NY.  to  points  in  ME.  under 
contracts  with  Haffenreffer  Beverage 
Co..  Inc..  of  Brewer,  ME,  Pine  State 
Tobacco  and  Candy  Co.,  of  Augusta. 
ME.  Nappi  Distributions,  of  Portland, 
ME.  and  York  Bottling  Co..  Inc..  of 
Biddeford.  ME.  (Hearing  site:  Portland 
ME.  or  Boston.  MA.) 

NoTB.— The  person  or  persons  who  appear 
to  be  engaged  In  common  control  must 
either  file  an  application  under  49  VS.C. 
11343  formerly  Section  5(2)  of  the  Inter- 
state Commerce  Act  or  submit  an  affidavit 
indicating  why  such  approval  is  unneces- 
.sary. 

MC  145996F,  filed  December  27. 
1978.  Applicant:  STERUNG 

FREIGHT  LINES,  INC..  1273  Deeds 
Ave.,  Dayton,  OH  45404.  Representa- 
tive: Paul  F.  Beery,  275  E.  State  St., 
Columbus.  OH  43215.  To  operate  as  a 


confrocf  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  (X)mmerce,  over 
Irregular  routes,  transporting  (1)  auto- 
motive  heaters,  automotive  air  condi- 
tioners, compressors,  and  pumps,  (2) 
parts  tor  the  commodities  in  (1)  above, 
and  (3)  materials,  equipment  and  sup- 
plies used  in  the  manufacture  of  the 
commodities  in  (1)  and  (2)  above, 
(except  conunoditles  in  bulk),  between 
Dayton,  OH,  on  the  one  hand,  and.  on 
the  other,  those  points  In  the  United 
States  in  and  east  of  MN.  lA,  MO.  AR, 
and  LA.  under  continuing  contract 
with  Chrysler  Corp.,  of  HigUand  Park. 
MI.  (Hearing  site:  Columbus,  OH.  or 
Washington,  DC.) 

MC  146016P,  fUed  December  26. 
1978.  Applicant:  OLIVER  BROWN 
TRUCKING  CO.,  INC.,  Raritan 
Center  Bldg.  529,  Edison,  NJ  08817. 
Representative:  Eugene  M.  Malkin, 
Suite  6193,  5  World  Trade  Center,  New- 
York,  NY  10048.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  such 
equipment  as  is  used  by  wholesale  and 
retail  food  business  houses,  (except 
commodities  which  because  of  size  or 
weight  require  the  use  of  special 
equipment),  between  New  York.  NY 
and  points  in  NJ  (except  those  points 
In  NJ  in  the  New  York,  NY  commer- 
cial zone),  on  the  one  hand.  and.  on 
the  other,  points  in  the  United  States 
(except  AK  and  HI ).( Hearing  site:  New 
York.  NY.) 

Note— Dual  operations  may  be  involved 
in  this  proceeding. 

MC  146068  (Sub-2P).  filed  January 
19.  1979.  Applicant:  CONSOLIDATED 
CARRIERS  CORPORATION.  2119  N. 
Davidson  Road.  Charlotte,  NC  28205. 
Representative:  Eric  Melerhoefer. 
Suite  423.  1511  K  Street.  NW.  Wash- 
ington, DC  20005.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  chemi- 
cals (except  in  bulk),  from  points  in 
CA.  PL.  IL,  IN.  MA.  MI,  NH,  NJ,  NY, 
OH.  TN.  TX,  WV,  and  WY,  to  the 
facilities  of  Ace  Chemical  Corporation, 
at  or  near  Charlotte,  NC.  (Hearing 
site:  Charlotte,  NC.) 

Note.— Dual  operations  are  involved  In 
this  proceeding. 

MC  146068  (Sub-3F),  filed  December 
22.  1978.  Applicant:  CONSOLIDATED 
CARRIERS  CORPORATION.  2119  N. 
Davidson  Road.  Charlotte.  NC  28205. 
Representative:  Eric  Meierhoefer. 
Suite  423.  1511  K  Street,  NW.  Wash- 
ington. DC  20005.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  alumi- 
num billets,  from  Harrisonburg,  VA.  to 
points  in  CA.  (Hearing  site:  San  Fran- 
cisco. CA.) 
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Note.— Dual  operations  are  involved  in 
this  proceeding. 

MC  146148  (Sub-IP).  fUed  January 
29,  1979.  Applicant:  BRIGHT 
TRUCKING  CO..  A  Corporation,  492 
Old  State  Route  7,  Pottery  Addition. 
Steubenville,  OH  43952.  Representa- 
tive: A.  Charles  Tell,  100  East  Broad 
Street,  Columbus,  OH  43215.  To  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting iron  and  steel  articles,  be- 
tween the  facilities  of  Irmovatlve  In- 
dustries, Inc.,  at  or  near  New  Cumber- 
land, WV,  on  the  one  hand,  and,  on 
the  other,  points  in  IL,  IN,  KY.  MI. 
OH,  PA,  and  VA.  (Hearing  site:  Colum- 
bus. OH.) 

MC  146165P,  filed  January  15,  1978. 
Applicant:  BEN'S  TRANSPORTA- 
TION. INC.,  Furnace  HUl,  Chesire, 
MA  01225.  Representative:  David  M. 
Marshall,  101  State  Street— Suite  304, 
Springfield,  MA  01103.  To  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  aium, 
aluminum  svfate,  rosin  sizing,  sodium 
aluminate,  and  sulfuric  acid,  in  bulk, 
between  Adams,  Boston,  and  Salem, 
MA,  Parlin  and  Elizabeth,  NJ.  North 
Claymont,  DE,  and  Baltimore,  MD,  on 
the  one  hand,  and,  on  the  other, 
points  in  WI.  IL.  MI.  IN,  OH,  NH.  WV. 
MD,  DE.  NJ.  PA.  NY,  CT,  RI,  MA.  VT, 
and  ME.  (Hearing  site:  Albany,  NY,  or 
Boston.  MA.) 

MC  146228P,  filed  January  18.  1979. 
Applicant:  WHITING  PUBLIC 
WAREHOUSES.  INC..  9450  Buffalo, 
Hamlramck,  MI  48212.  Representa- 
tive: Richard  C,  March.  1600  First 
Federal  Bldg.,  Detroit,  MI  48226.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  com- 
merce, over  irregular  routes,  trans- 
porting general  commodities  (except 
those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  de- 
fined by  the  Commission,  conunoditles 
in  bulk,  and  those  requiring  special 
equipment),  from  the  facilities  of 
Whiting  Public  Warehouses,  Inc..  at  or 
near  Hamtramck  and  Detroit,  MI,  to 
points  in  OH  and  IN.  (Hearing  site: 
Detroit  or  Lansing.  MI.) 

CoiTDiTiON.— Applicant  shall  conduct  sepa- 
rately its  for-hire  carriage  and  other  busi- 
ness operations.  It  shall  maintain  separate 
accounts  and  records  for  each  operation. 
And  it  shall  not  transport  property  as  both 
a  private  and  f  or-hlre  carrier  In  the  same  ve- 
hicle at  the  same  time. 

MC  146238F.  filed  January  25.  1979. 
Applicant:  CECIL  GROVES  & 
ROGER  D.  MONTGOMERY.  d.b.a.  C 
«&  R  TRUCKING.  A  Copartnership, 
P.O.  Box  815,  Kingman,  AZ  86402. 
Representative:  Earl  H.  Carroll.  363 
North  First  Avenue.  Phoenix.  AZ 
85003.  To  operate  as  a  common  carri- 
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er,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregtilar 
routes,  transporting  grinding  balls 
and  shredded  tin,  between  points  in 
Mohave  County.  AZ.  restricted  to  the 
transportation  of  traffic  having  a  prior 
movement  by  rail.  (Hearing  site:  Phoe- 
nix. AZ.) 

MC  130550F,  fUed  January  25,  1979. 
Applicant:  AMERICAN  AUTO- 
MOBILE ASSOCI.^TION.  INC.,  d.b.a. 
AAA  WORLD  WIDE  TRAVEL 
AGENCY.  8111  Gatehouse  Rd.,  Palls 
Church,  VA  22042.  Representative: 
Charles  H.  Carpenter  (same  address  as 
applicant).  To  engage  in  operations,  in 
interstate  or  foreign  commerce,  as  a 
broker,  at  Palls  Church.  VA.  in  arrang- 
ing for  the  transportation,  by  motor 
vehicle,  of  passengers  and  their  bag- 
gage, in  special  and  charter  operations, 
between  points  in  the  United  States. 
(Hearing  site:  Washington,  D.C.) 

Note.— Applicant  is  'cautioned  that  ar- 
rangements for  charter  parties  or  groups 
should  be  made  In  conformity  with  the  re- 
Quirements  set  forth  In  Tauck  Tours,  Inc., 
Extension— New  York.  NY,  54  M.C.C.  2«1 
(1952). 

Broker 

MC  12858  (Sub-2F).  fUed  January  22. 
1979.  Applicant:  SUTTON'S  TOURS 
AND  TRAVEL  SERVICE.  INC.,  133 
Boardman-Poland  Road.  Boardman. 
OH  44512.  Representative:  A.  Charles 
Tell,  100  East  Broad  Street.  Columbus. 
OH  43215.  To  engage  in  operations,  in 
interstate  or  foreign  commerce,  as  a 
broker,  at  Stockton.  CA,  Sarasota,  PL. 
Oak  Park,  IL,  Topeka,  KS,  Boardman 
and  Struthers,  OH,  Monroeville,  PA, 
Rochester,  NY,  Spokane.  WA.  and  Mil- 
waukee. WI,  in  arranging  for  the 
transportation,  by  motor  vehicle,  of 
passengers  and  their  baggage,  in  the 
same  •  vehicle  with  passengers,  in 
roimd-trip  special  and  charter  oper- 
ations, between  points  in  the  United 
States  (including  AK  and  HI).  (Hear- 
ing site:  Columbus,  OH.) 

Note.— AppUcant  is  cautioned  that  ar- 
rangements for  charter  parties  or  groups 
should  be  made  In  conformity  with  the  re- 
quirements set  forth  in  Tauck  Tours,  Inc., 
Extension- Neu?  York,  NY.  54  M.C.C.  291 
(1952). 

MC  110325  (Sub-93F),  filed  January 
29,  1979.  AppUcant:  TRANSCON 
LINES,  a  corporation,  P.O.  Box  92220. 
Los  Angeles,  CA  90009.  Representa- 
tive: Wentworth  E.  Griffin,  Midland 
Building,  1221  Baltimore  Avenue, 
Kansas  City,  MO  64105.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
regular  routes,  transporting  general  • 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  comm(Klities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
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between  Charleston.  WV,  and  St. 
Louis.  MO.  (a)  over  Interstate  Hwy  64. 
and  (b)  from  Charleston  over  U.S. 
Hwy  60  to  Junction  U.S.  Hwy  52.  then 
over  U.S.  Hwy  52  to  junction  U.S.  Hwy 
50.  then  over  UJS.  Hwy  50  to  junction 
U.S.  Hwy  40.  then  over  UJS.  Hwy  40  to 
St.  Louis,  and  return  over  the  same 
route.  (2)  between  Owensboro  and 
Bowling  Green.  KY.  over  U.S.  Hwy 
231.  (3)  between  Owensboro  and  junc- 
tion Green  River  Parkway  and  U.S. 
Hwy  231.  over  Green  River  Parkway. 
(4)  between  May  field  and  London.  KY. 
over"KY  Hwy  80,  (5)  between  London. 
KY.  and  Cincinnati,  OH.  (a)  over  U.S. 
Hwy  25.  and  (b)  over  IntersUte  Hwy 
75.  (6)  between  Somerset  and  Lexing- 
ton. KY.  from  Somerset  over  U.S.  Hwy 
27  to  junction  U.S.  Hwy  150.  then  over 
U.S.  Hwy  150  to  Junction  U.S.  Hwy 
127.  then  over  U.S.  Hwy  127  to  Junc- 
tion U.S.  Hwy  68,  then  over  U.S.  Hwy 
68  to  Lexington,  and  return  over  the 
same  route.  (7)  between  Harrodsburg. 
KY  and  junction  U.S.  Hwy  127  and  In- 
tersUte Hwy  64.  over  U.S.  Hwy  127. 
(8)  between  junction  UJS.  Hwys  25  and 
42  and  Bowling  Green,  KY.  from  Junc- 
tion U.S.  Hwys  25  and  42  over  U.S. 
Hwy  42  to  Junction  U.S.  Hwy  31W. 
then  over  U.S.  Hwy  31W  to  Bowling 
Green,  and  return  over  the  same 
route.  (9)  between  Junction  U.S.  Hwys 
42  and  31E  and  Glasgow.  KY.  over 
U.S.  Hwy  31E.  (10)  between  junction 
Interstate  Hwys  71  and  75  and  junc- 
tion Interstate  Hwy  65  and  KY  Hwy 
80.  from  the  Junction  of  Interstate 
Hwys  71  and  75  over  Interstate  Hwy 
71  to  junction  Interstate  Hwy  65.  then 
over  Interstate  Hwy  65  to  Junction  In- 
terstate Hwy  65  and  KY  Hwy  80.  and 
return  over  the  same  route,  (11)  be- 
tween Indianapolis,  IN.  and  Hopkins- 
ville,  KY.  from  Indianapolis,  over  U.S. 
Hwy  40  to  junction  U.S.  Hwy  41,  then 
over  U.S.  Hwy  41  to  junction  U.S.  Hwy 
Alt.  41,  at  or  near  Madlsonvllle.  KY. 
then  over  U.S.  Hwy  Alt.  41  to  Junction 
U.S.  Hwy  41.  at  or  near  Nortonville. 
then  over  U.S.  Hwy  41  to  Hopkinsvllle, 
and  return  over  the  same  route.  (12) 
between  Indianapolis  and  junction  In- 
terstate Hwy  40  and  U.S.  Hwy  41.  over 


Interstate  Hwy  70,  (13)  between  Hen- 
derson  and   Hopkinsvllle.    KY.   from 
Henderson  over  Pennyrile  Parkway  to 
Jimctlon  U.S.  Hwy  41.  then  over  U.S. 
Hwy  41  to  junction  Pennyrile  Park- 
way, then  over  Pennyrile  Parkway  to 
Hopkinsville.  and  return  over  the  same 
route..  (14)  between  Stanford  and  Mt. 
Vernon.  KY.  over  U.S.  Hwy  150.  (15) 
between  Edmonton  and  Harrodsburg. 
KY,  over  U.S.  Hwy  68.  (16)  between 
Indianapolis.  IN.  and  Louisville,  KY. 
(a)  over  U.S.  Hwy  31.  and  (b)  over  In- 
terstate Hwy  65.  (17)  between  Owens- 
boro. KY.  and  Indianapolis.  IN,  from 
Owensboro  over  U.S.  Hwy  231  to  junc- 
tion IN  Hwy  54.  then  over  IN  Hwy  54 
to  junction  IN  Hwy  445,  then  over  IN 
Hwy  445  to  Junction  IN  Hwy  45.  then 
over  IN  Hwy  45  to  Junction  IN  Hwy  37. 
then  over  IN  Hwy  37  to  Indianapolis, 
and  return  over  the  same  route.  (18) 
between  Nashville.  TN.  and  Bowling 
Green.  KY.  (a)  over  U.S.  Hwy  31W. 
and  (b)  over  Interstate  Hwy  65.  (19) 
between  Nashville,  TN.  and  Hopkins- 
vllle. KY.  (a)  over  U.S.  Hwy  41.  and  (b) 
over  U.S.  Hwy  Alt.  41.  (20)  between 
Lexington.    KY.    and    Memphis.    TN. 
from  Lexington  over  U.S.  Hwy  62  to 
junction  U.S.  Hwy  51,  then  over  U.S. 
Hwy  51  to  Memphis,  and  return  over 
the  same  route.  (21)  between  junction 
U.S.  Hwy  60  and  Blue  Grass  Parkway 
and  Junction  Purchase  Parkway  and 
U.S.  Hwy  51,  from  Junction  U.S.  Hwy 
60  and  Blue  Grass  Parkway  over  Blue 
Grass  Parkway  to  Junction  Interstate 
Hwy  65,  then  over  Interstate  Hwy  65 
to  junction  Western  Kentucky  Park- 
way,   then    over    Western    Kentucky 
Parkway  to  Junction  Purchase  Park- 
way, then  over  Purchase  Parkway  to 
junction  U.S.  Hwy  51.  and  return  over 
the  same  route.  (22)  between  Junction 
U.S.   Hwy  60  and  U.S.   Hwy  62  and 
junction  U.S.  Hwy  45  and  U.S.  Hwy  51. 
from  Junction  UJS.  Hwy  60  and  U.S. 
Hwy  62  over  UJS.  Hwy  62  to  Junction 
U.S.  Hwy  45.  then  over  U.S.  Hwy  45  to 
Junction  U.S.  Hwy  51.  and  return  over 
the  same  route.  (23)  between  junction 
KY  Hwy  80  and  Interstate  Hwy  65  and 
Somerset,  KY,  from  junction  KY  Hwy 
80  and  Interstate  Hwy  65  over  Inter- 


state Hwy  65  to  Junction  Cumberland 
Parkway,  then  over  Cumberland  Park- 
way to  Somerset,  and  return  over  the 
same  route,  (24)  between  junction  U.S. 
Hwy  150  and  U.S.  Hwy  27  and  Lexing- 
ton, KY,  over  U.S.  Hwy  27,  (25)  be- 
tween Junction  UJS.  Hwy  50  and  IN 
Hwy  37  and  junction  IN  Hwy  37  and 
IN  Hwy  45.  over  IN  Hwy  37.  (26)  be- 
tween Jvmctlon  U.S.  Hwy  60  and  U.S. 
Hwy  52  and  Junction  U.S.  Hwy  60  and 
UJS.  Hwy  62.  over  U.S.  Hwy  60  serving 
In  (1)  through  (26)  above,  all  interme- 
diate points,  and  the  off-route  points 
of  Jefferson.  Fayette.  Boyd.  Daviess. 
Marshall.  Warren.  McCracken.  CHark. 
Hardin.  Franklin.  Boone.  Gravea, 
Nelson.  Taylor.  Kenton.  Oldham.  Bul- 
litt, Scott.  Woodford.  Jessamine.  Bour- 
bon. Campbell.  Greenup,  Larue,  and 
Henderson  Counties.  KY.  Ripey  and 
New  Bern.  TN.  and  Mount  Vernon,  IL. 
(Hearing  site:  Lexington  and  Louis- 
ville. KY.  Memphis.  TN.  and  St.  Louis. 
MO.) 

MC  146168F.  fUed  January  20.  1979. 
Applicant:  PONCHATOULA  LEAD 
CO..  INC.,  Route  1.  Box  66,  Poncha- 
toula.  LA  70454.  Representative: 
Harold  R.  Alnsworth.  2307  American 
Bank  Building.  New  Orleans.  LA 
70130.  To  operate  as  a  common  carri- 
er, by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  Irregular 
routes,  transporting  (1)  antimonial 
lead,  from  the  facilities  of  SchuylklU 
Metals  Corporation.  In  East  Baton 
Rouge  Parish,  LA.  to  points  In  AR.  FL. 
GA.  IL.  IN,  KY.  LA.  MS  ^O.  TN.  and 
TX;  and  (2)  scrap  batteries  and  scrap 
lead  plates,  from  points  In  AR.  FL. 
GA,  IL,  IN.  KY.  LA.  MS.  MO.  TN.  and 
TX,  to  the  faciUties  of  (a)  Schuylkill 
Metals  Corporation,  In  East  Baton 
Rouge  Parish,  LA.  and  (b)  Poncha- 
toula  Battery  Co..  Inc..  In  Tangipahoa 
Parish.  LA.  under  contracts  in  ( 1 )  and 
(2)  above  with  Schuylkill  Metals  Cor- 
poration, of  Dover,  DE,  and  Poncha- 
toula  Battery  Co.,  Inc.,  of  Poncha- 
toula,  LA.  (Hearing  site:  New  Orleans. 
LA.) 
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tM  203,  Amdt.  2;  Mar.  13.  1979) 

CIVIL  AERONAUTICS  BOARD. 

Addition  of  item  to  the  March  15. 
1979  meeting  agenda. 

TIME  AND  DATE:  10  a.m..  March  15, 
1979. 

PLACE:  Room  1027.  1825  Connecticut 
Avenue  NW..  Washington.  D.C.  20428. 

SUBJECT: 

26b.  Revised  transatlantic  fares  proposed 
by  various  carriers.  The  proposals  include 
increases  in  most  normal  and  promotional 
fares(BPDA.  BIA.)     ' 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis   T.    Kaylor.    the   Secretary, 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
This  memo  was  not  submitted  earlier 
due  to  the  variety  and  timing  of  the 
carriers'  proposals,  each  of  which  ne- 
cessitated alterations  In  the  compre- 
hensive draft  order.  The  order  must  be 
submitted  to  the  President  no  later 
than  March  15.  Accordingly,  the  fol- 
lowing Members  have  voted  that 
agency  business  requires  the  addition 
of  It^'m  26b  to  the  March  15.  1979 
agenda  and  that  no  earlier  announce- 
ment of  this  addition  was  possible. 

Chairman,  Mar\in  8.  Cohen 
Member.  Richard  J.  O'MeUa 
Member.  Elizabeth  E.  Bailey 
Member.  Gloria  Schaffer 

(S-5S0-79  Piled  3-16-79;  2:49  pml 
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(M-203,  Amdt.  3:  Mar.  15, 1979] 

CIVIL  AERONAUTICS  BOARD. 

Deletion  of  item  from  the  March  15, 
1979  meeting  agenda. 

TIME  AND  DATE:  10  a.m..  March  15. 
1979. 

PLACE:  Room  1027.  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT: 

10.  Dockets  33115.  33298,  33315,  33524 
33562,  33581,  33671.  33674,  33876.  34019 
34570.  and  34067:  Applications  for  various 
Salt  Lake  City  markets  (Memo  #8412-C. 
BPDA.  (X>C,  BLJ). 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis   T.    Kaylor,    the   Secretary. 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
Item  10. was  deleted  from  the  March 
15,  1979  agenda  in  order  for  the  staff 
to  do  additional  work.  Accordingly, 
the  following  Members  have  voted 
that  agency  business  requires  the  dele- 
tion of  Item  10  from  the  March  15. 
1979  agenda  and  that  no  earlier  an- 
nouncement of  this  change  was  possi- 
ble: 

Chairman,  Mar\in  S.  Cohen  ■ 
Member,  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffee 

(S-5S1-79  Filed  3-16-79:  2:49  pm] 
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[M-203,  Amdt.  4;  March  15, 1979] 
CIVIL  AERONAUTICS  BOARD. 

Closure  and  additions  to  the  March 
15.  1979  meeting  agenda. 

TIME  AND  DATE:  9:30  a.m..  March 
15,  1979. 

PLACE:  Room  1011.  1825  Connecticut 
Avenue  NW..  Washington.  D.C.  20428. 

SUBJECT: 

A  U3. -Canada  "Seat  Sale"  fares  proposed 
by  Air  Canada  (BPDA  CXJC.  BLA.  BCP). 

B.  U.S.-Prance  •Vacances"  fares  proposed 
by  Air  France  (Memo  8605,  BPDA  BIA/. 
STATUS:  Closed. 


PERSON  TO  CONTACT: 

Phyllis    T.    Kaylor.    the   Secretary. 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
Because  of  the  short  time  frame  In 
which  action  must  be  taken,  the  fol- 
lowing Members  have  voted  that 
agency  business  requires  that  the 
Board  meet  on  these  items  less  than 
seven  days'  notice  and  no  earlier  an- 
noimcement  of  the  meeting  was  possi- 
ble: 

Chairman,  Manin  S.  Cohen 
Member,  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

Member  O'MeUa  was  not  present. 

Public  disclosure,  particularly  to  for- 
eign governments  of  opinions,  evalua- 
.  tions.  and  strategies  discussed  could 
seriously  compromise  the  ability  of 
the  United  States  Government  to 
achieve  imderstanding  in  future  rate 
negotiations  which  would  be  in  the 
best  interests  of  the  United  States.  Ac- 
cordingly, the  staff  believes  that 
public  observation  of  this  meeting 
would  Involve  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  future  action 
within  the  meaning  of  the  exemption 
provided  under  5  U.S.C,  552b(c)(9)  and 
14  CFR  310b.5(9KB). 

Chairman.  Marvin  S.  Ck>hen 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

Member  O'MeUa  was  not  present. 

Persons  Expected  To  Attend 

Board     Members.— Chairman.     Bdan-ln     S. 

Cohen:    Member.    Elizabeth    E.    Bailey; 

Member,  Gloria  Schaffer. 
Assistants  to  Board  Members.— Mr.  Stephen 

H.  Lachter. 
Acting    Managing    Director.— Mr.    Sanford 

Rederer. 
Executive  Assistant  to  Managing  Director.— 

Mr.  John  R.  Hancock. 
Bureau  of  Pricing  and  Domestic  Aviation.- 

Mr.  Michael  E.  Levlne.  Ms.  Barbara  A. 

Clark.  Mr.  James  L.  Deegan,  Mr.  Herbert 

P.  Aswall,  and  Mr.  Douglas  V.  Leister. 
Bureau     of     International     Aviation.— Mr. 

Donald   A.   Parmer,  Jr..   Mr.    Francis  8. 

Murphy,  and  Mr.  David  A.  Levitt. 
Bureau     of     Consumer     Protection.— Mr 

Reuben   B.   Robertson   and   Ms.   Patricia 

Kennedy. 
Office  of  Economic  Analysis.— Mr.   Robert 

Prank  and  Mr.  Richard  Klem. 
Office  of  the  General  Counsel.— Mr.  Philip 

J.  Bakes.  Jr.  and  Mr.  Peter  B.  Schwarz 

kopf 
Office  of  the  Secretary.— Mrs.    Phyllis  T 

Kaylor  and  Ms  Linda  Senese 
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OcmCRAL  COUHSEL  CZRTinCATIOIf 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552b(cK9)  and  14  CFR  310b.5(9KB) 
and  that  the  meeting  may  be  closed  to 
public  observation. 

Oart  J.  Edles. 
Acting  General  Counsel 

[S-552-79  Piled  3-16-79:  2:49  pml 
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FEDERAL  COMMUNICATIONS 

COMMISSION. 

TIME  AND  DATE:  12:45  p.m.,  Thurs- 
day. March  15.  1979. 

PLACE:    Room    856,    1919    M    Street 
NW.,  Washington,  D.C. 

STATUS:  Emergency  Closed  Commis- 
sion Meeting. 

MATTERS  TO  BE  CONSIDERED: 
Agenda,  Item  No.,  and  Subject 

ComplainU  and  Compliance— 2— Investiga- 
tion Into  the  operation  of  Station  WJAN 
(TV).  Canton,  Ohio. 

If  additional  information  is  required 
concerning  this  emergency  closed 
meeting.  It  may  be  obUlned  from  PCC 
Public  Information  Office,  telephone 
number  202-632-7260. 

Issued:  March  16,  1979. 

18-64&-79  Piled  3-16-79;  2:05  pmj 


SUNSHINE  Aa  MEETINGS 

TIME  AND  DATE:   11  a.m..  Friday. 
March  23,  1979. 

PLACE:  20th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  a  telephone 
system,  iinder  competitive  bidding,  for  the 
Peder&l  Reserve  Bank  of  Kansas  City. 

2.  Proposed  altemmtlves  for  promoting  use 
of  the  Susan  B.  Anthony  tl  coin. 

3.  Personnel  actions  (appointments,  pro- 
motions, assignments,  reasslgnments.  and 
salary  actions)  Involving  Individual  Pederal 
Reserve  System  employees. 

4.  Any  agenda  Items  carried  forward  from 
a  previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Mr.  Joseph  R.  Coyne.  Assistant  to 
the  Board;  202-452-3204. 

Dated:  March  15. 1979. 

GiurrrrH  Gahwood. 
Deputy  Secretary 
oftheBoc-rd. 

t&-543-79  Piled  3-l»-79;  9:81  a.m.J 
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FEDERAL  ELECTION  COMMIS- 
SION. 

"FEDERAL  REGISTER"  NO.  PR-8- 
541. 

PREVIOUSLY  ANNOUNCED  DATE 
AND  TIME:  Thursday.  March  22,  1979 
at  10  a.m. 

CHANGE  IN  MEETING:  The  follow- 
ing matter  has  been  added  to  the  open 
portion  of  the  above  scheduled  meet- 
ing: Computer  contract. 

PERSONS  TO  CONTACT  FOR  IN- 
FORMATION: 

Mr.  Fred  S.  Eiland,  Public  Informa- 
tion Officer,  telephone  202-523-4065. 

Marjorie  W.  Emmons, 
Secretary  to  the  Commiasion. 

18-542-79  nied  3-16-79:  9:31  am] 


S-477-79  published  at  page  13832  In 
the  issue  of  Monday,  March  12. 1979. 

CORRECTION:  The  agenda  items  for 
Wednesday,  April  4  were  incorrectly 
printed.  The  correct  listing  is: 

American  National  Standards  Institute 
Presentation.  Report  from  National  Confer- 
ence on  Weights  and  Measures. 

PresenUtion  on  Australian  Elxperlence  In 
Metric  Conversion. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Joan  Phillips.  703-235-1933. 

Louis  F.  Polk, 
Chairman. 
United  States  Metric  Boar± 

[8-545-79  Piled  3-16-79  9:311 
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INTERNATIONAL  TRADE  COM- 
MISSION. 

tUSrrC  8E-79-14) 

TIME  AND  DATE:  10  a.m.,  Tuesday, 
March  27.  1979. 

PLACE:  Room  117,  701  E  Street  NW.. 
Washington,  D.C.  20436. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  open  to  the  public: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints.  If  necessary. 

6.  Doxycycline  (Inv.  337-TA-3)— vote. 
6.Any    Items    left    over    from    previous 

agenda. 

Portions  closed  to  the  public. 

7.  SUtus  report  on  Investigation  332-101 
(MTN  Study).  If  necessary. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Kenneth  R.  Mason.  Secretary,  202- 
523-0161. 

[8-546-79  filed  3-16-79;  10:46  am] 


[3510-13-M] 


[6210-01-M] 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM. 


METRIC  BOARD. 

"FEDERAL  REGISTER"  CITATION 
OF    PREVIOUS    ANNOUNCEMENT: 


[7590-01 -M] 

f 

NUCLEAR  REGULATORY  COM- 
MISSION. 

TIME  AND  DATE:  Thursday.  March 
15.  1979  and  Thursday.  March  22. 
1979. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW..  Washing- 
ton. D.C. 

STATUS:  Open  and  closed. 
MATTERS  TO  BE  CONSIDERED: 

AOOmOlf  AL  ROf 

TmnuDAT.  Maech  15.  2  P.M. 

I.  Discussion  of  litigation  implications  of 
Commission  testimony  on  recent  shutdown 
orders.  (Closed— exemption  10). 

Not*.— Discussion  of  legislative  program 
was  postponed. 

Thttrsdat,  March  22,  9:36  HM. 

1.  Briefing  on  upgrade  rule  and  support- 
ing guidance  (approximately  2  hours— open 
portions  may  be  closed— exemption  1). 

Thursday,  March  22,  2  p.m. 

1.  Discussion  of  Staff's  final  report.  "Reg- 
ulation of  Pederal  Radioactive  Waste  Activi- 
ties" (approximately  1  hour— public  meet- 
ing). 

2.  Discussion  of  proposed  executive 
branch  format  for  analyses  of  export  appli- 
cations (approximately  1  hour— open,  por- 
tions may  be  closed— exemption  1)  (post- 
poned from  Tuesday.  March  20). 

3.  Affirmation  session  (approximately  10 
minutes— public  meeting). 

a.  Amendments  to  10  CFR  35. 

b.  Amendments  to  10  CPR  140. 

c.  Modification  of  Price- Anderson  Act. 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Walter  Magee,  202-634-1410. 

Walter  Magee. 
Office  of  the  Secretary. 

March  15, 1979. 

[8-549-79  FUed  3-ia-7»-.  2:06  pm] 


POSTAL  RATE  COMMISSION. 

"PEDERAL  REGISTER"  CITATION 
OP  PREVIOUS  ANNOUNCEMENT: 
44  FR  13125.  March  9.  1979. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  THE  CLOSED  MEET- 
ING: March  14,  1979,  8:30  a.m. 

CHANGES  IN  THE  BiiEETINO:  Meet- 
ing date  and  time  changed  to  March 
20,  1979,  8:30  a.m. 

Meeting  remains  closed  pursuant  to 
5  U.S.C.  552b(cK2K6). 

CONTACT  PERSON  FOR  MORE  IN- 
FORMATION: 

Ned    Callan,    Information    Officer. 
Postal  Rate  Commission.  Room  500, 
2000   L   Street   N.W.,   Washington. 
D.C.  20268.  telephone  202-254-5614. 
(8-544-79  FUed  S-16-79;  0-Jl  ajnj 


[7905-01-M] 


11 


RAILROAD  REnREBfENT  BOARD. 

TIME  AND  DATE:  8:30  ain.,  March 
22. 1979. 

PLACE:  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building 
at  844  Rush  Street.  Chicago,  m.. 
«0611. 

STATUS:  The  entire  meeting  will  be 
closed  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

(1)  Appeal  from  referee's  denial  of  dis- 
abled child's  annuity.  Mary  Ann  Kelly. 

(2)  Appeal  from  referee's  denial  of  estab- 
lishment of  a  "disability  freeze"  period, 
James  E.  Moore. 

CONTACT  PERSON  FOR  MORE  IN-^ 
FORMATION: 

R.  F.  Butler,  Secretary  of  the  Board, 
COM  No.  312-751-4920,  FTS  No. 
387-4920. 

[8-547-79  FOed  8-16-79;  11.-04  am] 


[M10-0I-M] 


12 


SECURITIES  AND  EXCHANGE 
COMMISSION. 

"PEDERAL  REGISTER"  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
44  FR  11892.  March  2. 1979. 

STATUS:  Closed  meeting. 

PLACE:  Room  825.  500  North  Capitol 
Street.  Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED: 
March  5. 1979. 


CHANGES  IN  MEETING:  DeleUon; 
reachedullnr.  additional  items. 

The  followins  item  schMuled  was 
not  considered  at  the  closed  meeting 
on  Tuesday,  March  13.  1979,  at  9  aan.: 

Institution  of  Injunctive  action  and  ad- 
ministrative proceedings. 

The  following  items  scheduled  for 
consideration  at  a  closed  meeting  on 
Wednesday.  March  14.  1979.  immedi- 
ately following  the  Open  meeting  at  10 
a.m.  have  been  rescheduled  for 
Wednesday.  March  28, 1979: 

Reports  of  Investigation. 
Regulatory  matter  bearing  enforcement 
implications. 

The  following  additional  items  will 
be  considered  at  a  closed  meeting 
scheduled  for  Wednesday,  March  14. 
1979,  Immediately  following  the  open 
meeting  at  10 1 


Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Access  to  tnveatisatlve  files  by  Federal, 
State,  or  Self -Regulatory  Authorities. 

Chairman  ^^Hlliams  and  Commis- 
sioners Loomis,  Evans.  Pollack  and 
Karmel  determined  that  Commission 
business  required  the  above  changes 
and  that  no  earlier  notice  thereof  was 
possible. 

March  14. 1979. 

[8-553-79  FUed  3-16-70;  S:29  pm] 


[8010-01-M] 


IS 


SECURITIES      AND      EXCHANGE 
COMMISSION. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in 
the  Sunshine  Act.  Pub.  L.  94-409.  that 
the  Securities  and  Exchange  Conunis- 
sion  will  hold  the  following  meetings 
during  the  weelt  of  March  19.  1979.  in 
Room  825.  500  North  Capitol  Street. 
Washington.  D.C. 

Closed  meetings  will  be  held  on 
Tuesday.  March  20,  1979.  at  10  ajn. 
and  on  Thursday.  March  22.  1979.  im- 
mediately following  the  10  ajn.  open 
meeting.  An  open  meeting  will  be  held 
on  Thursday.  March  22,  1979  at  10 
a.m. 

The  Commissioners,  their  legal  assis- 
tants, the  Secretary  of  the  Commis- 
sion, and  recording  secretaries  will 
attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  pres- 
ent. 

The  General  Counsel  of  the  Com- 
mission, or  his  designee,  has  certified 
that.  In  his  opinion,  the  items  to  be 
considered  at  the  closed  meetings  may 
be  considered  purstiant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 


1702&-17063 

5S2b(cK4K8K9KA)  and  (10)  and  17 
CFR  200.402(aX8X9Xi)  and  (10). 

Commissioners  Loomis,  Evans.  Pol- 
lack  and  Karmel  determined  to  hold 
the  aforesaid  meetings  in  closed  ses- 
sion. 

The  subject  matter  of  the  closed 
meetings  scheduled  for  Tuesday. 
March  20, 1979,  wlU  be: 

litigation  matters. 

Access  to  investigateive  fUes  by  Federal, 
State,  or  Self -Regulatory  Authorities. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Formal  order  of  investigation. 

Institution  of  administrative  proceedings 
of  an  enforcement  nattire. 

Institution  and  settlement  of  administra- 
tive proceedings  of  an  oif  orcement  nature. 

Institution  and  settlemmt  of  sdministra- 
ttve  proceedings  of  an  enforcement  natare 
and  settlement  of  injunctive  action. 

Freedom  of  Information  Act  appeals. 

Chapter  Z  proceeding. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
March  22, 1979,  immediately  following 
the  open  meeting  at  10  a.m.,  will  be: 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
March  22, 1979.  at  10  am.  wm  be: 

1.  Consideration  of  an  order  which  would 
make  permanent  a  temporary  exemption 
frcMn  the  provisions  of  Section  9(a)  of  the 
Investment  Company  Act  granted  In  July, 
1978  (see  Investment  (Company  Act  Release 
No.  10318)  to  John  Nuveen  &  Co.,  Inc.  and 
Peter  A  Leonard.  For  fujtber  information, 
please  contact  O.  Sundkk  at  (202)  755-1250 
or  H.  Schlffman  at  (202)  755-1788. 

2.  Consideration  of  a  proposal  to  adopt 
technical  amendments  to  Investment  Com- 
pany Act  Rule  24f-2  Notice  requirements; 
effective  April  21,  1979.  For  further  infor- 
mation, please  contact  Steven  M.  Felaen- 
stein  at  (202)  376-«049. 

8.  Consideration  of  the  Freedom  of  InfcH*- 
matton  Act  Appeal  of  Joseph  P.  Averlll  from 
a  decision  of  the  Commlasion's  Freedom  of 
Information  Act  Officer  denying  access  to 
certain  Commission  correspondence  fUes  re- 
lating to  Castlewood  International  Corpora- 
tion on  the  basis  of  Exonption  5  of  the 
Freedom  on  Information  Act,  5  U.8.C. 
552(bK6)  (Inter  or  Intra-agency  memoranda 
or  letters).  For  further  information,  please 
contact  WQliam  Dietch  at  (202)  755-1342. 

4.  Approval  of  an  action  taken  by  the  duty 
officer  to  Issue  an  order  correcting  typo- 
graphical errors  in  its  Findings  and  Opinion 
in  the  matter  of  Eastern  Utilities  Associates 
v^untary  plan  of  reorganization  fUed  pur- 
suant to  §  11(e)  of  the  Public  UtUlty  Holding 
Company  Act  of  1935  (HCAR  No.  20981). 
For  further  information,  please  contact 
Grant  O.  Guthrie  at  (202)  523-«156. 

FOR  FURTHER  INFORMATION. 
CONTACT: 

Bflchael  Rogan  at  (202)  755-1638. 
Mar<;»  14, 1979. 

[8-554-79  FUed  3-16-70;  8:29  pm] 
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[4710-09-M] 

OEPAtTMENT  OF  STATE 

WIIWW  W»  IflV  WOVffVry 

[Public  Notice  663] 

RSNOtY  CONSOtVATION  AND  MANAOEMBO 
ACT  or  197* 

ApfNicvfi#iM  r9f  r  #fiiiira  T#  nsli  Off  Nm  WOOSffS 
vv  mv  vffWffVQ  sram 

The  Fishery  Conservation  and  Man- 
aeement  Act  of  1976  (PX.  94-265)  as 
amended  (the  "Act")  provides  that  no 
fishing  shall  be  conducted  by  foreign 
fishing  vessels  In  the  Fishery  Conser- 
vation Zone  of  the  United  States  after 
February  28.  1977,  except  in  accord- 
ance with  a  valid  and  applicable 
permit  issued  pursuant  to  Section  204 
of  the  Act. 

The  Act  also  requires  that  a  notice 
of  receipt  of  all  applications  for  such 
permits,  a  simunary  of  the  contents  of 
such  applications,  and  the  names  of 
the  Regional  Fishery  Management 
Councils  that  receive  copies  of  these 
applications,  be  published  in  the  Fei>- 

KRAL  RbGISTKR. 

Individual  vessel  applications  for 
fishing  1979  have  been  received  from 
Japan,  Korea  and  the  Polish  People's 
Republic  and  are  summarized  herein. 

If  additional  Information  regarding 
any  applications  is  desired,  it  may  be 
obtained  from:  Permits  and  Regula- 
tions Division  (F37).  National  Marine 


Fisheries  Service,  Department  of  Com- 
merce, Washington,  D.C.  20235,  tele- 
phone (202)  634-7265. 

Dated:  March  9, 1979. 

Beian  8.  ELOUCAH, 
Acting  Director, 
Office  of  Fisheries  Affairs. 

Fishery  codes  and  designation  of  re- 
gional coimcils  which  review  applica- 
tions for  Individual  fisheries  are  as  fol- 
lows: 


Code 

nomw 

JtWiOMlI  OOKHCti 

ABB 

AUmiUc  BUlfUiM  UMl 
BhMta. 

KewKniteDd 

ICM-AUantic 
SouUiAUantie 
OuU  of  Mexico 
Caribbean          ^ 

BSA 

Bertnc  8ek  and  Aleutian 
UUndiTnwl. 

OUlnet. 

NorUtPadilc 

CRB 

Crab  (Bering  8ea)..t    

NorUi  Pacific 

OOA 

OtUf  of  Alaska 

NorU)  Pacific 

NWA 

Mid-AUanUc 

8irr 

Seamount  Oroundflih 
(Pacific  Ocean). 

Western  Parific 

SNL 

Snails  (Bering  Sea) 

NorUi  Pacific 

woe 

Waahington,  OregoD, 
Calif omUTrawL 

Pacific 

Activity  codes  specify  categories  of 
fishing -operations  applied  for  as  fol- 
lows: 

Activity  Code  and  Fishino  Operatioru 

1— Catching,  processing,  and  other  support 
2— Processing  and  other  support  only. 
S— Other  support  only. 


WaUoB/TMifl  naaM/vMMl  type 


ApplicatiMi  No. 


Plabery 


Aethrlty 


Korea: 

DoHgtoo*  Wa  31,  loogUaer.. 

Jafian: 

muoh  marK  loagllner 

MWtima  Maru,  oargo/tranaport... 


Tw90  Mam,  cargo/tranaport 
MippoH/uim  Maru  Na  J,  aargo/tranqwrt 
Seki  Rtx,  cargo/tran^ort 
name  Jt4K;  cargo/i 


JhmMo  Maru  Na  J.  l««llner. 
Poland: 

Ooplo,  large  aide  trawler 
MuTwna,  large  stem  trawler, 
Wiffm,  large  side  trawler 
Jw<or,  larse  atera  trawler. 


KS-7»-00SS. 

JA-79-0S42 .. 
JA-7»-1021 .. 
JA-7»-10aS .. 


BSA.  OOA. 

SMA.. 

BSA.  OOA,  NWA 

BSA.  CRB.  OOA.  NWA. 

81CT.8NA. 
BSA.  CRB.  OOA.  NWA. 

SlCr.BNA. 
BSA.  OOA.  OOA.  NWA, 

sirr.SNA. 

BSA.  CRB.  OOA.  NWA. 

SICT.  SNA. 
AB8. 

NWA.. 

NWA™„„ 

NWA.. 

OOA,  NWA.  woe. 


an  Doc.  79-6090  Filed  S-19-79: 8:45  am] 


mntAl  tfOISTBt,  VOL  44,  NO.  SS— TUESDAY,  MAICH  20,  1979 


UMl 


TUESDAY,  MARCH  20, 1979 
PART  III 


DEPARTMENT  OF 

HEALTH, 

EDUCATION, 

AND  WELFARE 

Food  and  Drug 
Administration 


CHEMICAL  COMPOUNDS 

IN  FOOD-PRODUCING 

ANIAAALS 

Criteria  and  Procedures  for 

Evaluating  Assays 
for  Carcinogenic  Residues 


UMI 


17070 
(4110-03-MT 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

r—4  ond  0ni9  A4ministr«t<an 
121  cm  Pwn  70.  SOO,  SU.  S71] 

[Docket  No.  77N-0026) 

CNfiMKAl  COMFOUNOS  IN  POOO- 
MOOUONO  ANIAAAU 

Cri*«ri«  and  PrMMdwrM  f«f  EvahHrttn«  AaMys 
If  Carciwg>»ik  RcsidvM 

AGENCY:  Pood  and  Drug  Administra- 
tion. 
ACTION:  Proposal. 

SUMMARY:  The  Pood  and  Drug  Ad- 
ministratifOB  <FDA)  Is  proposing  to  es- 
tablish procedures  and  minimum  crite- 
ria to  ensure  the  absence  of  cancer- 
causing  residues  in  edible  products  of 
food-producing  animals  to  which 
drugs,  food  additives,  or  color  addi- 
tives have  been  administered.  This  is  a 
reproposal  of  regulations  revoked  in 
accordance  with  a  court  order. 

DATES:  ComoaenU  by  July  18,  1979; 
Notices  of  partictEwtlon  for  the  public 
hearing  by  May  4. 1979.  Public  hearing 
before  the  Commissioner  June  4.  1979. 

ADDRESSES:  Comments  and  notices 
of  participation  are  to  be  submitted  to 
the  Hearing  Clerit  (HPA-305).  Pood 
and  Drug  Administration.  Rm.  4-«5, 
5600  Pishers  Lane.  RockvlUe.  MD 
20857. 

FOR  INPORMATION  ON  THIS 
PROPOSAL,  CONTACT: 

Robert  J.  Condon.  Bureau  of  Veteri- 
nary Medicine  (HPV-105).  Pood  and 
Drug  Administration.  Department  of 
Health.  Education,  and  Welfare. 
5600  Pishers  Lane.  Rockville.  MD 
20857.  301-443-15W. 

FOR  FURTHER  INPORMATION  ON 
THE  HEARING  BEFORE  THE  COM- 
MISSIONER CONTACT: 

Constantine  Zervos.  Director.  Se- 
cientific  Liaison  and  Intelligence 
Staff  (HFY-31),  Food  and  Drug  Ad- 
ministration. Department  of  Health. 
Education,  and  Welfare.  5600  Fish- 
ers Lane.  Rockville.  MD  20857.  301- 
443-4490. 

SUPPLEMENTARY  INFORMATION; 
These  proposed  regulations  would  pro 
vide  an  operational  definition  of  the 
no- residue  requirement  of  the  so- 
called  "DES  proviso"  to  the  anticancer 
clauses.  sections  409(cK3)(A). 

512<d)(lKH).  and  706(b)(5)(B).  of  the 
Federal  Pood.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  348(c)(3)(A).  360(d)(1)(H). 
and  376(bK5)(B)).  The  regulations  also 
propose  to  establish  criteria  for  ac- 
cepting assays  and  procedures  for  es- 
tablishing suitable  postadministration 


PROPOSED  RULES 

withdrawal  periods  to  prevent  the  oc- 
currence of  carcinogenic  residues  in 
edible  animal  products. 

Prior  to  July  19.  1973.  FDA  had  up- 
plied  the  DES  proviso  on  a  case-by- 
case  basis,  without  published  criteria. 
However,  the  Commissioner  of  Food 
and  Drugs  <»ncluded  that  it  was  ap- 
propriate to  establish  criteria  and  pro- 
cedures for  their  application  through 
rulemaking  to  permit  public  dlsciission 
of  the  scientific,  legal,  and  policy 
issues  involved.  Accordingly,  the  Com- 
missioner proposed  a  set  of  regnlar 
tions.  in  the  Ptoeral  Register  of  July 
19.  1973  (38  PR  19226).  and  afforded 
60  days  for  public  comment. 

The  nuiuerom  comments  received 
were  submitted  by  scientists  affiliated 
with  consumer  groups,  universities, 
scientific  societies.  State  and  Federal 
agencies,  trade  associations,  and  af- 
fected manufacturers:  some  were  from 
nonaffiliated  Individuals.  Many  com- 
ments revealed  a  sharp  divergence  of 
opinion -concerning  FDA's  interpreta- 
tion of  the  proviso  to  the  anlticancer 
clauses  ot  the  act. 

The  Commissioner  promulgated  the 
final  regulations  in  the  Federal  Rbcis- 
T«R  of  February  22,  1977  (42  PR 
10412).  but  solicited  comments  on  four 
specific  issues:  (1)  The  accepUble  level 
of  risk.  (2)  comparative  metabolism, 
(3)  regulation  of  endogenous  com- 
pounds, and  (4)  methods  of  determin- 
ing an  assay's  lowest  limit  of  reliable 
measureent.  On  March  23  and  24. 
1977.  the  Animal  Health  Institute 
<AHI)  and  three  other  groups  peti- 
tioned the  Commissioner  to  stay  the 
effective  date  of  the  regulations  and  to 
then  revoke  them.  The  Commissioner 
denied  these  petitions  on  April  27.  In 
response  to  a  separate  request  by  AHI, 
however,  the  Commissioner  extended 
the  comment  period  to  July  25.  1977 
(42  PR  24254 X 

On  May  13,  AHI  filed  a  complaint  in 
the  United  States  District  Court  for 
the  District  of  Columbia  alleging  that 
the  regulations  were  unlawful:  (1)  be- 
cause they  broadened  the  scope  of  the 
Delaney.  i.e..  anticancer,  clause  of  the 
act  to  include  substance  that  have  not 
tieen  determined  to  be  carcinogenic, 
and  (2)  because  they  foreclosed  mar- 
keting of  a  compound  unless  there 
exists  an  assay  of  sufficient  "senseti- 
vUy"  to  detect  residues  of  the  com- 
pound at  "theoretically"  safe  levels  de- 
termined by  the  regulations.  Also.  AHI 
aUeged  that  the  regulations  were  im- 
practical and  embodied  novel  on 
highly  suspect  technical  principles 
that  would  Impose  enormous  financial 
and  environmental  costs  on  the  animal 
health  industry.  Finally,  it  alleged 
that  the  final  regulations  violated  the 
Administrative  Procedure  Act  (5 
U.S.C.  551  note)  because  they  depart- 
ed  from   and   radically  changed   the 


proposed  regulations  and  were  not  re- 
published for  comment. 

Based  on  AHI's  affidavits  contend- 
ing that  the  statistical  procedure  for 
extrapolation  of  animal  data  adopted 
in  the  final  order  was  significantly  dif- . 
ferent  from  and  more  complex  than 
that  proposed,  and  perhaps  improper- 
ly interpreted,  the  court  remanded  the 
case  to  the  agency  for  further  consid- 
eration. The  court  also  required  the 
agency  to  assess  the  question  raised  by 
AHI  about  the  technical  feasibility  of 
the  regulations,  and  it  suggesed  that 
the  Commissioner  repropose  the  regu- 
lations I  Animal  Health  Institute  v. 
Food  and  Drug  Administration,  ClvU 
No.  77-«0«  (D.D.C.  Feb.  8.  1978)).  In 
accordance  with  the  court's  order,  the 
Commissioner  revoked  the  regulations 
on  May  26,  1978  (43  PR  22675)  and  is 
now  reproposing  all  the  regulations 
for  public  comment.  In  this  proposal, 
the  Commissioner  has  evaluated  and 
responded  to  AHI's  allegations,  the 
court's  questions,  the  citizen  petitions 
to  revoke  the  regulations,  and  all  com- 
ments filed  on  the  final  order.  (For 
the  sake  of  clarity,  the  final  order  is 
hereafter  designated  the  "February 
notice  "  or  the  "1977  notice".) 

Since  the  July  1973  proposal,  the 
Commissioner  has  used  the  risk  assess- 
ment element  of  the  regulations  as  the 
prototype  for  segments  of  the  agency's 
anticancer  policy.  Before  attempting 
to  build  a  uniform  procedure  for  regu- 
lating all  chemicals  In  the  food  supply, 
the  Commissioner  has  adopted  where 
appropriate,  the  best  elements  of  the 
emerging  scientific  and  regulatory  pro- 
cedures of  risk  assessment.  metalx)llsm 
studies.  In  vitro  mutagenesis  tests,  etc.. 
for  regulating  residues  in  food  derived 
from  food-producing  animals. 

The  Commissioner  selected  this  class 
of  compounds  as  the  test  model  be- 
cause PDA  has  premarket  approval 
authority  over  the  chemicals  inten- 
tionany  used  in  these  animals,  and  the 
DES  proviso  to  the  Delaney  clause  has 
made  regulation  of  these  compounds 
one  of  the  agency's  most  difficult 
tasks. 

Based  on  experience  with  the  princi- 
ples outlined  in  the  proposal,  gained 
through  several  years  of  regulating 
these  chemicals  on  a  case-by-case 
basis,  the  Commissioner  believes  that 
they  have  potential  applicability  for 
regulating  all  compounds  covered  by 
the  act.  Moreover,  due  to  the  exten- 
sive interest  in  the  issues,  the  Commis- 
sioner now  believes  that  the  time  Is 
ripe  for  formulating  a  comprehensive 
approach  for  regulating  all  cheml<ad 
carcinogens.  Expanding  the  use  of  the 
principles  set  out  in  these  regulations 
into  other  areas  regulated  by  the 
agency  seems  desirable  from  the  per- 
spectives of  science  and  public  health 
protection,  but  the  results  of  their  ex- 


panded use,  e.g.,  cost,  cannot  now  be 
calculated. 

Because  an  error  in  selecting  the 
basic  principles  could  lead  to  a  future 
tragedy,  the  principles  adopted  at  this 
time  must  be  reasonable  and  must  not 
underestimate  the  potential  risks  asso- 
ciated with  the  use  of  chemicals.  Ac- 
cordingly, the  Commissioner  Is  propos- 
ing to  adopt  principles  that  some  may 
consider  too  "conservative."  The  tei^n 
"conservative,"  however,  is  relative. 
Further,  although  the  principles  form 
an  integrated  scheme  of  regulation,  in- 
dividual segments  can  be  severed  and 
replaced. 

For  all  the  foregoing  reasons,  the 
Commissioner  has  determined  that,  in 
addition  to  the  120-day  comment 
period  for  filing  written  comments,  an 
informal  public  hearing  should  be 
held  in  accordance  with  Part  15  (21 
CFR  Part  15).  The  informal  public 
hearing  will  provide  an  open  forum  for 
the  presentation  of  information,  views, 
and  discussions  on  all  aspects  of  the 
proposal.  Because  the  general  princi- 
ples articulated  in  the  regulations 
have  widespread  potential  use.  the 
Commissioner  asks  that  the  witnesses 
focus  on  the  principles  that  form  the 
basis  of  the  regulations,  in  addition  to 
the  issue  of  the  technical  feasibility  of 
the  required  analytical  technology.  In 
particular,  the  Commissioner  requests 
discussion  of  the  following: 

1.  Threshold  assessment  prcxiedures. 

2.  Criteria  for  selecting  residues  for 
chronic  toxicity  testing. 

3.  The  types  of  investigations  neces- 
sary to  study  how  chemicals  are  me- 
tabolized, and  the  role  of  these  studies 
in  assessing  the  parent  compound's 

'Safety. 

4.  The  use  of  comparative  metabo- 
lism studies  for  selecting  the  labora- 
tory animal  species  to  be  used  as  sur- 
rogates for  man  in  chronic  toxicity 
testing. 

5.  The  utility  of  short-term  in  vitro 
mutagenesis  tests  ^  in  assessing  the 
safety  of  a  compound. 

6.  Mathematical  risk  estimation  pro- 
cedures, including  (a)  methods  of  as- 
sessing risks  within  a  species  and  (b) 
methods  of  cross-species  extrapola- 
tion. 

7.  Procedures  for  combining  data 
from  the  same  or  different  carcino- 
genesis bioassays. 

8.  The  regulation  of  endogenous  sub- 
stances. 

9.  The  acceptable  level  of  risk. 

In  preparing  final  regulations,  the 
Commissioner  will  consider  the  admin- 
istrative record  of  this  hearing  along 
with  all  other  written  comments  re- 
ceived during  the  conunent  period 
specified  in  this  proposal  and  on  the 
transcript  of  the  Part  15  hearing. 

The  hearing  will  be  held  on  June  4, 
1979.  starting  at  9  a.m.  in  the  Wash- 
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Ington,  DC  area  at  a  place  to  be  an- 
nounced later. 

A  written  notice  of  participation 
must  be  filed  in  accordance  with 
S  12.45  (21  CFR  12.45)  with  the  Hear- 
ing Clerk  (HPA-305).  Pood  and  Drug 
Administration,  Rm.  4-65.  5600  Pish- 
ers Lane,  Rockville.  MD  20857.  not 
later  than  May  4.  1979.  The  envelope 
containing  the  notice  of  participation, 
and  the  notice  of  participation  itself, 
should  be  prominently  marked  "SOM 
Hearing."  The  notice  of  participation 
must  also  contain  Hearing  Clerk 
Docket  No.  77N-0026,  the  name,  ad- 
dress, and  telephone  number  of  the 
person  desiring  to  make  a  statement, 
along  with  any  business  affiliation, 
the  text  of  the  presentation,  and  the 
approximate  length  of  time  requested 
for  the  presentation.  The  Commission- 
er is  requiring  submission  of  the  text 
of  all  presentations  before  the  hearing 
to  promote  a  (X)mprehen6ive  discussion 
of  the  issues,  but  the  Commissioner 
recognizes  that  some  revisions  in  the 
text  before  the  hearing  may  be  neces- 
sary. A  schedule  for  the  hearing  will 
be  mailed  to  each  person  who  files  a 
notice  of  participation:  the  schedule 
will  also  be  available  from  the  FDA 
Hearing  (Tlerk.  Individuals  and  organi- 
zations with  common  interests  are 
urged  to  consolidate  or  coordinate 
their  presentations. 

If  the  responses  to  this  notice  of 
hearing  are  so  nvunerous  that  insuffi- 
cient time  is  available  to  accommodate 
the  full  amount  of  time  requested  in 
the  notices  of  participation  received, 
the  Commissioner  will  allocate  the 
available  time  among  the  persons 
making  the  oral  presentation  to  be 
used  as  they  wish.  Final  versions  of 
written  statements  (preferably  four 
copies)  should  be  presented  to  the  pre- 
siding officer  on  the  day  of  the  hear- 
ing or  submitted  to  the  Hearing  Clerk 
by  June  19.  1979  for  inclusion  in  the 
administrative  record. 

The  plenary  hearing  will  be  open  to 
the  public,  and  any  interested  person 
who  has  filed  a  written  notice  of  par- 
ticipation may  be  heard  concerning 
matters  raised  in  the  written  state- 
ment which  are  relevant  to  the  issues 
imder  consideration. 

Additional  comments  from  interest- 
ed persons  may  be  submitted  during 
the  peri(xl  following  the  hearing  until 
the  end  of  the  comment  period. 

L  IirrsooucnoH 

A.  STATtrrORT  BACKGROtnfD 

J.  Food  Additives  Amendment  of  19S8 

Section  409  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (Pood  Addi- 
tives Amendment  of  1958,  Pub.  L.  85- 
929)  establishes  criteria  and  prescribes 
procedures  for  PDA's  premarket 
review  and  approval  of  food  additives 
that  have  been  shown  to  be  safe.  Sec- 
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tion  409  was  enacted  to  protect  con- 
sumers by  requiring  substances  that 
are  Intentionsdly  added  to  food,  or 
may  reasonably  be  expected  to  become 
components  or  otherwise  affect  the 
characteristics  of  food,  to  be  shown  to 
be  safe  through  rigorous  scientific 
testing  procedures.  As  the  legislative 
history  of  the  amendment  demon- 
strates, one  primary  function  was  to 
protect  the  health  of  consumers  by  re- 
quiring manufacturers  of  food  addi- 
tives and  tood  processors  to  test  any 
potentially  unsafe  substances  that  are 
added  to  food  in  accordance  with  prin- 
ciples deemed  appropriate  by  qualified 
scientists  (Ref.  1). 

Before  the  amendment.  FDA's  au- 
thority for  ensuring  the  safety  of  food 
additives  was  limited  to  sections 
402(aKl)  and  402(aK2HA)  as  enacted 
in  1938.  Under  these  sections  the 
agency  must  show  that  an  intentional- 
ly added  food  substance  may  be  injuri- 
ous to  health.  Thus,  the  agency  has  to 
test  the  poisonous  or  deleterious  sub- 
stance before  taking  action.  Therefore, 
the  amendment  shifted  the  burden  of 
both  testing  and  proving  safety  to  the 
proponent  of  the  additive. 

When  the  Committee  on  Interstate 
and  Foreign  Commerce  reported  the 
bill  to  the  full  House  of  Representa- 
tives, the  bill  did  not  contain  an  anti- 
cancer clause,  but  it  did  contain  a  sec- 
tion requiring  the  premarketing  test- 
ing of  food  additives  to  demonstrate 
safety.  That  section  is  now  known  as 
the  general  safety  provision  (section 
409(CK3KA)).  After  the  bill  was  report- 
ed out.  Congressman  Delaney  suggest- 
ed the  addition  of  the  anticancer  pro- 
viso to  the  bill,  and  the  following  pro- 
viso was  added  to  the  bill  as  a  Commit- 
tee amendment  on  Augiist  13,  1958: 

*  *  *  Provided.  That  no  additive  shaU  be 
deemed  to  be  gafe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal,  or 
if  it  is  found,  after  tests  which  ar«  appropri- 
ate for  the  evaluation  of  the  safety  of  food 

additives,  to  induce  cancer  in  man  or  animal 

•  •  • 

Reportedly  to  assure  enactment  of 
the  legislation,  the  Conunittee  and  the 
Department  of  Health,  Education,  and 
Welfare  (HEW)  agreed  to  the  amend- 
ment, but  in  a  letter  to  the  Chairman 
of  the  Committee,  then  Assistant  Sec- 
retary Elliot  L.  Richardson  noted  that 
the  amendment  did  not  change  the 
meaning  of  the  bill.  Moreover,  the 
letter  also  illustrates  the  Interaction 
between  the  general  safety  and  anti- 
cancer provisions  of  the  bill  and  the 
broad  scope  that  the  Delaney  anti- 
cancer clause  is  to  be  given.  It  makes 
clear  that  the  anticancer  clause  is  a 
corollary  of  the  general  safety  clause; 
and  that  (x>m[>ounds.  even  when  sub- 
ject to  the  anticancer  clause,  are  also 
subject  to  the  general  safety  clause: 

This  Department  is  in  complete  accord 
with  the  intent  of  these  suggestions— that 
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no  Mibctance  ihould  be  sanctioned  for  use  tn 
food  ttuit  might  produce  cancer  in  man. 
H.R.  13254.  aa  approved  by  your  committee, 
will  accompllsti  tiiis  Intent,  since  it  specifi- 
cally InatructB  the  Secretary  not  to  issue  a 
regulation  permitting  the  use  of  an  additive 
in  food  if  a  fair  evaluation  of  the  data 
before  the  Secretary  falls  to  establish  that 
the  proposed  use  of  the  additive  will  be  safe. 
The  scientific  tests  that  are  adequate  to  es- 
tablish the  safety  of  an  additive  will  give  in- 
formation aix>ut  the  tendency  of  an  additive 
to  produce  cancer  when  It  is  present  In  food. 
Any  indication  tiiat  the  additive  may  thus 
be  carcinogenic  would,  under  the  terms  of 
the  bill,  restrain  the  Secretary  from  approv- 
ing the  proposed  use  of  the  additive  unless 
and  until  further  testing  shows  to  the  point 
of  reasonable  certainty  that  the'  additive 
would  not  produce  cancer  and  thus  would  be 
safe  under  the  proposed  conditions  of  use. 
This  would  afford  good,  strong  public 
health  protection  (Ref.  2). 

Aa  enacted  in  1958.  the  anticancer 
(or  so-called  Delaney)  clause  of  section 
409  flatly  proscribed  the  approval  of 
any  additive  if  after  "a  fair  evaluation 
of  the  data  before  the  Secretary"  the 
additive  "is  found  to  induce  cancer 
when  ingested  by  man  or  animal,  or  if 
it  is  found,  after  tests  which  are  ap- 
propriate for  the  evaluation  of  the 
safety  of  food  additives,  to  induce 
cancer  in  man  or  animal  *  *  *."  As  ap- 
plied to  additives  added  directly  to 
human  food,  this  language  has  re- 
mained unchanged,  although  hotly  de- 
bated. Accordingly,  as  a  legal  matter, 
section  409  precludes  a  finding  by 
FDA  that  a  direct  food  additive  that 
has  been  shown,  by  Ingestion  or  other 
appropriate  studies,  to  cause  cancer  in 
laboratory  animals  (or.  of  course,  in 
man)  can  be  safely  added  to  food,  in 
any  amount,  for  any  purpose. 

2.  Color  Additive  Amendment*  of  1960 

The  Color  Additive  Amendments  of 
1960  (Pub.  L.  86-618)  added  a  provi- 
sion to  the  basic  act  for  colors  that  is 
directly  analogous  to  the  food  addi- 
tives provision.  Petitioners  for  color 
additive  regulations  must  demonstrate 
by  rigorous  testing  the  safetjr  of  these 
additives  before  they  can  be  approved 
by  FDA  for  addition  to  food,  drugs,  or 
cosmetics.  In  addition,  the  amend- 
ments added  another  anticancer 
clause  to  the  act. 

The  legislative  history  of  the  Color 
Additive  Amendments  of  1960  de- 
scribes the  congressional  and  execu- 
tive (HEW)  concern  about  the  poten- 
tial carcinogenicity  of  these  color  addi- 
tives: nevertheless,  the  Secretary  of 
HEW  again  explained  that  an  express 
anticancer  clause  was  unnecessary  to 
prevent  approval  of  carcinogenic  or 
potentially  carcinogenic  color  addi- 
tives because  it  did  not  provide  any 
public  protection  that  is  not  already 
provided  by  the  general  safe^  clause 
(Ref.  3). 


J.  Drug  Amendment*  of  1962 

In  1962.  Congress  culminated  several 
years  of  hearings  on  the  drug  Industry 
by  enacting  the  Drug  Amendments  of 
1962  (Pub.  L.  87-781);  the  infamous 
thalidomide  incident  provided  the  im- 
petus for  the  bill's  passage.  The  drug 
amendments  brought  about  a  compre- 
hensive revision  in  the  regulation  of 
new  drugs,  which  at  the  time  included 
both  human  and  animal  drugs.  The 
drug  legislation  also  amended  the  anti- 
cancer clauses  to  rectify  what  Con- 
gress perceived  as  the  inequity  associ- 
ated with  the  prior  sanctioned  use  of 
diethylstUbestrol  (DES)  in  animal 
feed.  Under  the  Food  '  Additives 
Amendment  of  1958.  certain  DES  uses 
in  animals  were  prior  sanctioned  be- 
cause they  were  covered  by  an  effec- 
tive New  Drug  Application  (NDA). 
Thus,  continued  use  in  accordance 
with  the  prior  sanction  was  appropri- 
ate imtil  that  use  was  cancelled  (the 
NDA  revoked),  but  no  new  uses  in  food 
or  food-producing  animals  were  ap- 
provable  due  to  the  Delaney  clause 
(Refs.  4  and  5). 

The  act  requires  that  compounds  ad- 
ministered to  animals  as  food  addi- 
tives, color  additives,  or  animal  drugs 
be  shown  to  be  safe  for  use.  As  defined 
in  section  201(u)  of  the  act  (21  U.S.C. 
321(u)).  the  term  "safe"  clearly  em- 
braces the  health  of  man,  as  well  as 
the  health  of  the  animals  to  which  the 
compounds  are  given.  Thus,  in  evalu- 
ating the  safety  of  compounds  to  be 
administered  to  animals  raised  or 
maintained  for  production  of  food  for 
man.  such  as  cattle,  swine,  and  poul- 
try. Congress  has  from  the  beginning 
recognized  that  consideration  must  be 
given  to  the  safety  of  possible  residues 
of  the  compouinds  in  the  products  of 
animals  that  t>ecome  food  for  man.  i.e.. 
meat.  milk,  and  eggs. 

Before  1962,  the  anticancer  clauses 
in  sections  409  and  706  did  not  distin- 
guish between  compoimds  added  di- 
rectly to  himian  food  and  compounds 
that  might  indirectly  enter  hiunan 
food  through  administration,  as  feed 
additives  or  drugs,  to  food-producing 
animals.  The  act  was  interpreted  as 
forbidding  FDA  to  approve  the  use  of 
a  carcinogenic  animal  drug  whether  or 
not  the  compoimds  might  leave  any 
residues  in  the  edible  tissues  of  the 
animal. 

Modification  of  the  effect  of  the  an- 
ticancer clause  of  section  409  had  first 
l)een  suggested  during  congressional 
consideration  of  the  Color  Addition 
Amendments  of  1960.  In  May  1960.  the 
then  Secretary  of  Health.  Education, 
and  Welfare  had  urged  Congress  to 
modify  the  act,  explaining: 

There  is  •  •  •  one  respect  to  which  the 
anticancer  proviso  has  proved  to  be  need- 
lessly stringent  as  applied  to  the  use  of  addi- 
tives in  animal  feed.  For  example,  in  the 
case  of  various  animals  raised  for  food  pro- 


duction, certain  drugs  are  used  in  animal 
feed  which  will  leave  no  residue  in  the 
animal  after  slaughter  or  in  any  food  prod- 
uct (such  as  milk  or  eggs)  obtained  from  the 
living  animal,  and  which  are  therefore  per- 
fectly safe  for  man.  If  this  is  demonstrated 
with  respect  to  any  particular  additive  in- 
tended for  animal  feed,  and  the  additive  will 
not  adversely  affect  the  animal  Itself  during 
its  expected  or  intended  life  cycle,  we  can 
see  no  reason  for  not  permitting  such  a  use 
of  an  additive  which  could  be  highly  useful 
and  beneficial  In  the  raising  of  animals  for 
food.  •  •  • 

We  therefore  ttave  Included  in  the  en- 
closed draft  bill  an  amendment  to  permit 
use  of  an  additive  in  animal  feed  under  the 
above-mentioned  conditions. 


Under  the  amendment,  the  assay  methods 
applicable  In  determining  whether  there 
will  be  a  residue  shall  be  those  prescribed  or. 
approved  by  us  by  regulations.  This  will  give 
reasonable  certainty  tn  that  regard,  al- 
though, of  course,  such  regulations  may 
from  time  to  time  be  changed  as  new  scien- 
tific developments  demonstrate  a  need  for 
ciumge.  It  should  be  clearly  understood  that 
the  industry  still  would  have  the  responsi- 
bility of  developing  adequate  analytical 
methods  for  detecting  residues  and  furnish- 
ing them  to  the  Government  with  a  petition 
for  approval  of  an  additive  (Ref.  3). 

The  amendments  proposed  by  the 
Department  had  not  been  Incluiled  In 
the  color  additive  legislation.  During 
the  following  2  years,  however,  con- 
cern had  been  continuing  about  appli- 
cation of  the  anticancer  clause  in  sec- 
tion 409.  As  a  result,  legislation  similar 
to  that  earlier  reconunended  by  HEW 
was  introduced  In  1962.  The  House 
Committee  on  Interstate  and  Foreign 
Conunert»  Ui^imately  Included  modifi- 
cations of  the  anticancer  clause  in  its 
report  on  the  Drug  Amendments  of 
1962.  with  the  following  explanation: 

The  committee  amended  the  anticancer 
clause  of  the  food  additives  amendment  and 
the  color  additive  amendment  of  the  Feder- 
al Food.  Drug,  and  Cosmetic  Act  by  making 
this  clause  inapplicable  to  chemicals  such  as 
veterinary  drugs  when  used  in  feed  for  food- 
producing  animals  If  the  Secretary  finds  ( 1 ) 
that  under  the  conditions  of  use  and  feeding 
specified  in  the  proposed  labeling  and  rea- 
sonably certain  to  be  followed  in  practice, 
such  additive  will  not  adversely  affect  the 
animals  for  which  such  feed  Is  Intended,  and 
(2)  that  no  residue  of  the  additive  will  be 
found  (by  methods  of  examination  pre- 
scribed or  approved  by  the  Secretary  by  reg- 
ulations) in  any  edible  portion  of  the  animal 
after  slaughter  or  In  any  food  such  as  milk 
or  eggs  yielded  by  or  derived  from  the  living 
animal  (Ref.  4). 

Representative  Leonor  K.  Sullivan 
objected  to  the  proviso  In  the  floor 
debate  on  the  amendments  and  pro- 
posed a  separate  amendment  to  delete 
the  proviso  from  the  bill  because 
"they  (the  provisos  to  the  Delaney 
clauses)  weaken  Instead  of  strengthen 
consumer  protection."  She  reminded 
the  House  that  DES  had  been  regard- 
ed as  safe  for  use  in  poultry  at  one 


time  because  no  residue  was  found  in 
the  meat:  later,  that  use  had  to  t>e  ter- 
minated when  DES  residues  were 
found  as  a  result  of  improved  testing 
methods.  But  her  amendment  was  de- 
feated principally  on  the  argument 
that,  if  DES  were  available  for  manu- 
facture by  those  who  obtained  appro- 
vals before  1958.  Le.,  the  prior-sanc- 
tioned uses,  it  should  be  made  availa- 
Ue  for  manufacture  by  everyone  (Ref. 
6). 

The  Senate  accepted  the  modifica- 
tions of  the  anticancer  clauses  in  con- 
ference while  preserving,  as  Senator 
Hubert  Himiphrey  noted,  the  full 
vigor  of  consumer  protection  afforded 
by  Delaney  clause  (Ref.  7).  These 
modifications  have  come  to  be  known 
as  "the  DES  proviso." 

4.  Animal  Druo  Amendment*  of  1969 

The  animal  feed  industry  experi- 
enced an  era  of  imprecedented  growth 
and  Innovation  beginning  in  the 
1950's.  That  industry  and  the  animal 
drug  industry  began  an  effort  in  the 
mid-1960's  to  consolidate  the  various 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  governing  the  pre- 
marketing approval  of  drugs  intended 
for  use  in  animals.  Le.,  sections  409. 
505,  507  (21  U.S.C.  348.  355,  and  357) 
which  culminated  In  the  enactment  of 
the  Animal  Drug  Amendments  of  1968  ' 
(Pub.  L.  90-399).  Neither  the  commit- 
tee reports  on  the  bill  nor  the  floor  de- 
bates raised  the  issue  of  the  Delaney 
clause.  Consequently,  the  Animal 
Drug  Amendments  of  1968  passed 
without  controversy  and  added,  under 
section  512(d)(lKH)  of  the  act.  the  fol- 
lowing anticancer  clause  and  proviso: 

(H)  such  drug  induces  cancer  when  ingest- 
ed by  man  or  animal  or,  after  tests  which 
are  appropriate  for  the  evaluation  of  tfa^ 
safety  of  such  drug,  induces  cancer  in  man 
or  animal,  except  that  the  foregoing  provi- 
sions of  this  subparagraph  shall  not  apply 
with  respect  to  such  drug  If  the  Secretary 
finds  that,  under  the  conditions  of  use  speci- 
fied in  proposed  labeling  and  reasonably 
certain  to  be  followed  in  practice  (1)  such 
drug  will  not  adversely  affect  the  animals 
for  which  it  Is  intended,  and  (U)  no  residue 
of  such  drug  will  be  found  (by  methods  of 
examination  prescribed  or  approved  by  the 
Secretary  by  regulation*,  which  regulations 
shall  not  be  subject  to  .ubsections  (c).  (d), 
and  (h».  In  any  edible  portion  of  such  ani- 
mals after  slaughter  or  in  any  food  yielded 
by  or  derived  from  the  living  animals,  *  *  *. 

Again,  the  legislative  history  indi- 
cates that  the  legislation  in  no  way 
weakens  FlDA's  authority  to  regulate 
new  animal  drugs  (Ref.  8). 

B.  STATUTORY  HfTERPRETATION 

The  enactment  in  1962  of  the  so- 
called  DES  proviso  to  the  I>elaney 
clause  tias  been  a  source  of  continuing 
controversy.  There  is  no  unanimity  on 
the  proper  interpretation  of  the  provi- 
so; and  the  legislative  history  of  the 


proviso,  summarized  above,  does  not 
lay  to  rest  all  doubts. 

Two  interpretations  of  the  proviso 
are.  in  theory,  possible.  The  first  inter- 
pretation, which  in  the  Commission- 
er's Judgment  is  the  leas  probable,  is 
that  Congress  intended  to  allow  FDA 
to  approve  the  use  of  a  carcinogenic 
(XHnpoimd  in  food-producing  anlmiris 
only  if  the  agency  could  be  absolutely 
positive  that  no  traces  whatever— no 
matter  how  small— would  remain  in 
edible  tissues. 

This  interpretation  presents  several 
difficulties,  all  stemming  from  the  fact 
that  any  introduction  of  a  compoimd. 
whether  or  not  carcinogenic,  is  likely 
to  leave  in  edible  tissues  minute  resi- 
dues, which  are  below  the  level  of  de- 
tection of  any  known  or  likely  to  be 
developed  method  of  analysis,  i^., 
assay.  It  is  a  fundamental  fact  of  ana- 
lytical science  that  for  every  assay  de- 
veloped to  measure  the  concentration 
of  a  chemical  compound  in  a  medium 
(in  this  case,  a  residue  in  an  edible 
tissue),  there  is  some  lowest  concentra- 
tion or  level  of  the  compound  below 
which  the  assay  will  not  yield  an  inter- 
pretable  result  (Ref.  9).  If.  for  exam- 
ple, an  assay  measures  a  particular 
compoimd  in  muscle  tissue.  i.e.,  an 
edible  tissue,  and  the  assay  has  been 
shown  to  have  a  lowest  limit  of  mea- 
surement of  1  part  per  billion  (1  ppb— 
1  part  compound  in  1  billion  parts 
tissue  on  a  weight  basis,  such  as  1  nan- 
ogram of  compound  per  1  gram  of 
tissue),  examination  of  muscle  tissue 
using  this  assay  will  reveal  that  the 
compoimd  is  present  only  if  its  concen- 
tration in  muscle  tissue  Is  1  ppb  or 
higher.  If  the  compound  is  present  in 
the  tissue  at  a  level  below  1  ppb.  use  of 
the  assay  will  yield  no  interpretable 
result.  Thus,  the  assay  oonnot  distin- 
guish between  muscle  tissues  contain- 
ing the  compound  at  levels  below  1 
ppb  and  muscle  tissues  from  which  the 
compound  is  absent  in  the  absolute 
sense  of  the  term. 

Although  different  assays  may  have 
different  lowest  limits  of  measure- 
ment, all  assays  are  subject  to  the 
same  type  of  limitation.  Thus,  when  a 
tissue  is  examined  with  an  assay 
having  a  lowest  limit  of  measurement 
of  1  ppb  and  no  interpretable  response 
is  observed,  the  analyst  can  conclude 
only  that  the  compound  under  analy- 
sis is  not  present  at  a  level  of  1  ppb  or 
above.  It  can  never  be  concluded  that 
the  compound  is  "not  present"  in  the 
absolute  sense.  It  is  thus  impossible  to 
determine  the  conditions  under  which 
edible  tissues  derived  from  food-pro- 
ducing animals  that  have  received  a 
carcinogen  will  contain  no  residue  if 
the  plirase  "no  residue"  is  to  be  inter- 
preted literally.  Accordingly,  this  first 
possible  interpretation  of  the  DES 
proviso  would  not  permit  approving 
any  Itnown  carcinogenic  animal  drug 


because  the  Commissioner  could  never 
find  that  no  trace  whatever  would 
remain  in  the  edible  tissues  of  the  ani- 
mals to  which  the  compound  was  ad- 
ministered. 

This  interpretation  would  thus 
render  the  DES  proviso  a  "Catch-22." 
The  proviso  would  permit  the  Com- 
missioner to  approve  carcinogenic 
drugs  for  animals  only  when  certain 
that  no  residues  whatever  would 
remain,  but  since  the  Commissioner 
could  conclude  only  that  some  trace 
might  weU  remain,  no  such  drug  could 
ever  be  approved. 

Nevertheless,  one  comment  on  the 
February  notice  contended  that  Con- 
gress did  indeed  intend  that  the  no- 
residue  provision  be  a  flat  prohibition 
on  any  molecules  of  a  carcinogen  in 
food.  The  comment  further  argued 
that  Congress  did  not  understand 
fully  the  scientific  ramifications  of  its 
action  when  it  amended  the  pristine 
Delaney  clause. 

As  the  Commissioner  noted  in  the 
February  notice,  the  "absolutely  no 
molecules"  interpretation  seems,  at 
the  very  least,  an  improbable  interpre- 
tation of  an  amendment  enacted  by 
CDrgress  precisely  because  it  wanted 
to  relieve  animal  drugs  from  the  rigid 
strictures  of  the  anticancer  clauses. 
Moreover,  any  interpretation  of  a  stat- 
utory provision  that  would  render  tt 
totally  bioperath^e  should  be  rejected 
unless  consldmitions  of  overwhelming 
persuasiveness  require  that  interpreta- 
tion. No  such  considerations  have  been 
advanced  in  suivort  of  the  "absolutely 
no  molecules"  interpretation  of  the 
DES  proviso. 

Furthermore,  this  interpretation  is 
difficult  to  reconcile  with  the  lan- 
guage of  the  DES  proviso  itself.  It 
specifies  that  "no  residue"  may  be 
"found  *  *  *  by  methods  of  examina- 
tion prescribed  or  approved  by  the 
Secretary  *  *  *  in  any  edible  portion 
of  such  animals  *  *  *."  This  language 
conspicuously  avoids  such  words  as 
"occur"  or  "remain,"  and  instead,  by 
use  of  the  word  "foimd"  emphasizes 
detectability.  Moreover,  the  same  pro- 
viso refers  to  "conditions  of  use  *  *  * 
reasonably  certain  to  be  followed  in 
practice",  suggesting  a  congressional 
recognition  that  some  occurreIu^es  of 
these  residues  (l.e.,  resulting  from  un- 
foreseeable misuse)  might  not  require 
withdrawal  of  approval  of  a  compound 
even  if  they  were  detected. 

A  second,  and  in  the  Commissioner's 
view  more  plausible,  interpretation  of 
the  DES  proviso  accepts  the  words  of 
the  amendment  and  focuses  on  the 
previously  quoted  language,  "no  resi- 
due of  such  drug  will  be  found  *  *  *  by 
methods  of  examination  prescribed  or 
am>roved  by  the  Secretary  by  regula- 
tions *  *  *."  Under  this  interpretation, 
a  sponsored  compound  that  is  carcino- 
genic may  be  approved  for  use  in  ani- 
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mals  If  examiiuition  of  edible  tissues 
by  an  assay  approved  by  FDA  reveals 
no  residues.  This  interpretation  also 
appears  implicit  in  the  limited  case 
law  addressing  the  issue  iHett  A 
Clark,  Division  of  Rhodia,  Inc.v.  FDA. 
495  P.2d  975  (D.C.  Clr.  1974),  Cheme- 
tron  Corp.  v.  United  States  DHEW.  495 
F  2d  995  (D.C.  Clr.  1974).  and  AHl  v. 
FDA.  supra). 

This  second  interpretation  is  in  es- 
sence the  one  that  FDA  has  followed 
since  the  passage  of  the  DES  proviso. 
The  agency  has  approved  carcinogenic 
compounds  for  use  in  animal  feed  or 
as  animal  drugs  on  the  basis  of  assajrs 
capable  of  measuring  prescribed  levels 
of  residues. 

The  court  in  AHI  v.  FDA  found  lack- 
ing the  agency's  previous  attempt  to 
define  and  explain,  as  a  binding  rule, 
the  criteria  and  procedures  for  evalu- 
ating assays  for  carcinogenic  residues 
in  edible  products  of  animals.  The 
court  held  that  FDA  had  failed  to  pro- 
vide adequate  public  notice.  One  pur- 
pose of  this  document  is  to  correct 
that  defect. 

The  Commissioner  believes  that  the 
criteria  to  be  applied  in  evaluating 
assays  for  carcinogenic  residues  in  the 
edible  tissue  of  food-producing  ani- 
mals must  further  the  congressional 
Intent  to  minimize  public  exposure  to 
caircinogens.  without  nullifying  the  de- 
cision reflected  in  the  DES  proviso,  as 
the  first  interpretation  of  the  proviso 
would  do.  As  explained  more  fully 
below,  the  criteria  set  forth  in  these 
regulations  for  evaluating  assays  for 
carcinogenic  residues  are  minimum  re- 
quirements. They  are  designed  to  iden- 
tify assays  that  are  (1)  reliable  and 
practical  for  use  by  a  regiQatory 
agency  and  (2)  capable  of  measuring 
residues  at  levels  that  have  been  deter- 
mined, on  the  basis  of  animal  toxicity 
tests,  to  present  no  significant  increase 
In  human  risk  of  cancer.  An  assay  that 
does  not  meet  both  criteria  cannot  be 
approved.  The  Commissioner  recog- 
nizes that,  for  some  compounds  cur- 
rently in  use,  no  reliable  and  practical 
assay  capable  of  sufficiently  low  limits 
of  measurement  now  exists  and  that 
approval  of  their  continued  use  must 
therefore  be  reexamined. 

Arguing  that  the  Comhiissioner  has 
incorrectly  interpreted  the  Delaney 
clause.  AHI  contends  that  it  is  a  pre- 
cise statutory  provision  that  must  t>e 
construed  very  narrowly.  Therefore. 
AHI  charges  that  the  Commissioner's 
interpretation  has  unduly,  and  illegal- 
ly, broadened  the  scope  of  the  anti- 
cancer clause.  AHI  contends  that  FDA 
must  prove  that  a  compound  is  a  car- 
cinogen before  the  petitioner  for  the 
compound's  use  is  required  to  comply 
with  any  provision  of  the  proposed 
regulations.  Ostensibly.  AHI  argues 
that  PDA  must  prove  that  the  spon- 
sored compound  is  a  carcinogen  before 
a  petitioner  is  required  to  submit 
either  comprehensive  data  from  long- 


term  animal  studies  (the  fundamental 
Information  for  assessing  a  com- 
pound's carcinogenicity),  or  certain 
data  regarding  the  residues  in  food  to 
which  man  will  be  exposed  if  the  com- 
pound is  approved.  Also.  AHI  argues 
that  FDA  cannot  prevent  a  sponsor 
from  marketing  a  compound  when  any 
assay  for  a  carcinogen  is  available. 
even  if  the  assay  falls  to  exhibit  a 
lowest  limit  of  reliable  measurement 
required  by  the  data  and  extrapola- 
tion procedure  proposed  in  the  regula- 
tions. Citing  Hess  A  Clark.  Division  of 
Rhodia.  Inc.  v.  FDA,  AHI  further  con- 
tends that  the  Delaney  clause  imposes 
upon  FDA  a  standard  corresponding 
to  the  level  of  technology  at  the  time 
the  application  for  the  compound 
(new  animal  drug  application  (NADA) 
or  food  additive  petition)  is  approved. 
Moreover.  AHI  argues  that  the  modi- 
fied Mantel-Bryan  procedure  for  sta- 
tistically assessing  the  risk  of  chemical 
carcinogenesis,  which  was  included  in 
iiie  February  notice,  is  a  theoretical 
procedure  that  would  require  petition- 
ers to  develop  assays  capable  of  meas- 
uring residues  of  compounds  at  levels 
that  are  far  too  conservative  and  that 
are  technically  and  economically  In- 
feasible.  The  court  In  AHI  v.  FDA  re- 
quested FDA  to  consider  AHI's  argu- 
ments on  technical  and  economic  feas- 
ibUity. 

AHI's  argument  concerning  the 
burden  of  proof  on  the  issue  of  car- 
cinogenicity might  have  merit  If  the 
Delaney  clauses  stood  alone  and  were 
applied  in  isolation  from  the  other 
provisions  of  the  FFDC  Act.  However, 
ever  since  their  enactment,  the  anti- 
cancer clauses  have  been  regarded  as  a 
partlcularization  of  the  general  safety 
sections  of  the  act.  to  which  they 
attach  as  provisos;  and  they  have  been 
applied  in  conjunction  with  the  gener- 
al safety  provisions.  They  do  not 
expand  the  scope  of  these  sections. 
Under  these  general  safety  provisions, 
a  compound  cannot  be  approved 
unless  it  is  shown  to  be  safe  and  in 
every  case  the  petitioner  has  the 
burden  of  showing  safety.  Section 
409<cX3KA)  prohibits  approval  of  a 
food  additive  if  "the  data  before  the 
Secretary  *  *  *  fails  to  establish  that 
the  proposed  use  of  the  food  additive 

•  •  •  will  be  safe  •  •  •."  Section 
706(bK4)  prohibits  the  Secretary  from 
approving  a  color  additive  "unless  the 
data  before  him  establish  that  such 
use  •  •  •  will  be  safe  •  •  •."  Section 
512(dKl)B)  requires  the  Secretary  to 
deny  approval  of  a  new  animal  drug  if 
"the  results  (of  tests  submitted  to  the 
Secretary]  show  that  such  drug  is 
unsafe  for  use  under  [the  conditions 
prescribed,  recommended,  or  suggest- 
ed in  the  proposal  labeling  thereof] 

*  *  *  or  do  not  show  that  such  drug  Is 
safe  •  •  •."  These  sections  of  the  act 
do  not  impose  on  FDA  any  burden  to 
prove  that  a  substance  is  unsafe. 
Rather,  they  impose  on  the  petitioner 
for  approval  the  burden  of  showing 


that,  under  the  proposed  conditions  of 
use.  the  compound  is  safe. 

"Safe"  means  safe  in  all  respects— in- 
cluding safe  from  carcinogenicity. 
Thus.  AHI's  argument  that  the 
burden  is  on  PDA  to  show  carcinogen- 
icity rather  than  on  the  sponsor  to 
show  noncarcinogenicity  Is  contrary  to 
the  clear  language  of  the  act.  It  would 
impose  on  FDA  two  burdens  that  Con- 
gress manifestly  intended  to  Impose  on 
petitioners  for  approval  of  sut>stances 
under  the  act— the  burden  of  testing 
for  safety  and  the  burden  of  proof  on 
the  Issue  of  safety.  The  Delaney 
clauses  clarify  and  emphasize  the  con- 
gressional intent  to  protect  the  public 
from  carcinogenic  risks:  AHI  would 
transform  them  into  clauses  that 
reduce  the  protection  from  carcino- 
genic risks  already  provided  by  the 
general  safety  provisions. 

The  general  safety  provisions  of  the 
act  provide  the  context  for  the  De- 
laney clauses.  Under  them  the  sponsor 
of  a  compound  must  submit  adequate 
tests  by  all  reasonably  applicable 
methods  to  show  that  the  sponsored 
compound  will  be  safe  when  used.  This 
showing,  of  course,  requires  not  only 
toxicity  testing  but  also  an  assay  suit- 
able for  measuring  the  compound  and 
substances  formed  in  or  on  food  as  a 
result  of  its  use.  Only  after  the  spon- 
sor of  a  compound  has  conducted  all 
the  required  tests  and  submitted  the 
resulting  data  is  FDA  required  to 
make  any  showing  that  the  Delaney 
clause  or  the  DES  proviso  is  applicable 
or  that  the  compound  has  not  other- 
wise t>een  shown  to  be  safe. 

Adoption  of  AHI's  interpretation 
that  FDA  must  prove  that  a  com- 
pound is  a  carcinogen  before  the  nec- 
essary data  are  submitted  requires  an 
illogical  reading  of  the  statute  in  light 
of  Its  overall  purpose  and  the  legisla- 
tive mandate  surrounding  it.  There- 
fore, the  Commissioner  rejects  AHI's 
scheme  of  regulating  chemical  carcino- 
gens and  potential  carcinogens. 

Scrutiny  of  the  Hess  A  Clark  deci- 
sion shows  that  the  court  did  not  even 
consider  the  procedure  that  PDA  used 
to  designate  requiremens  for  an  assay 
under  the  DES  proviso  to-  the  Delaney 
clause;  rather,  the  court  accepted  as 
valid  the  agency's  designation  of  an 
assay.  To  the  extent  that  the  proce- 
dures and  criteria  set  forth  in  this 
notice  for  assessing  assays  differ  from 
those  used  in  evaluating  the  assay  in- 
volved In  Hess  dt  Clark,  they  are  being 
adopted  by  rulemaking  in  an  area  in 
which  the  agency  has  considerable  ex- 
pertise and  discretion  because  the  area 
involves  protecting  the  public  against 
cancer. 

AHI's  allegations  that  the  regula- 
tions are  technically  and  economically 
Infeasible  is  an  attempt  to  character- 
ize the  agency's  actions  as  arbitrary 
and  capricious.  Several  environmental 
statutes  (e.g..  Clean  Air  Act.  Federal 
Water  Pollution  Control  Act.  Federal 


Insecticide,  Fungicide,  and  Rodenti- 
cide  Act)  contain  specific  provisions  re- 
quiring the  EInvironmental  Protection 
Agency  (EPA)  in  certain  Instances  to 
make  elaborate  cost/benefit  calcula- 
tions In  setting  safe  levels  of  human 
exposure  to  chemicals  in  the  fcOviron- 
ment.  Also,  these  statutes  provide  that 
EPA  protect  the  environment  from 
contaminants  by  setting  standards  for 
the  discharges  permitted.  EPA  is  au- 
thorized to  establish  two  types  of 
standards— health-based  standards 
and  technology-based  standards.  For 
certain  health-based  standards  the  Su- 
preme Court  has  authorized  that 
agency  to  require  pollution  reduction 
by  methods  that  are  neither  economi- 
cally nor  technically  feasible  when  the 
agency  Is  not  explicitly  required  to 
consider  cost  WnUm  Electric  Compa- 
ny V.  EPA,  427  US.  241  (1976)).  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  CTlrcuit  has  subse- 
quently reached  similar  conclusions 
when  interpreting  analogous  provi- 
sions of  the  Federal  Water  Pollution 
Control  Act.  concerning  regulation  of 
the  discharge  of  toxaphene  endrin, 
and  polychlorinated  biphenyls  (PCB's) 
(see  Hercules,  Inc.,  et  al  v.  Environ- 
menttU  Protection  Agency.  No.  77- 
1248.  (D.C.  dr.  Nov.  3,  1978):  Environ- 
mental Defense  Fund,  et  aL  v.  Environ- 
mental Protection  Agency,  No.  77-1091 
(D.C.  Clr.  Nov.  3.  1978)). 

The  two  possible  exceptions  not  ap- 
plicable here  (establishment  of  toler- 
ances for  unavoidable  contaminants 
under  section  406  and  for  pesticides 
under  section  408(h)).  the  Federal 
Food.  Drug,  and  Cosmetic  Act  con- 
tains no  provisions  requiring  the  Com- 
missioner to  consider  costs  or  techni- 
cal feasibility  in  making  any  safety  de- 
cision, including  any  decision  involving 
cancer-causing  chemicals.  The  distinc- 
tion between  the  statutory  provisions 
applicable  to  food  additives,  color  ad- 
ditives, and  animal  drugs  and  those 
applicable  to  pesticides  and  unavoid- 
able contaminant  tolerances  demon- 
strates Congress'  decision  to  make 
costs  and  technical  feasibility  relevant 
to  some  public  health  matters  but  not 
to  others.  Nevertheless.  In  light  of  the 
court's  remand  order,  the  Commission- 
er recognized  the  agency's  obligations 
to  review  this  element  of  the  proposal. 
Based  on  the  act's  legislative  history, 
the  case  law,  and  the  agency's  public 
protection  function,  the  Commissioner 
concludes  that  the  procedures  used  to 
designate  requirements  for  assays  can 
be  technology-forcing  if  necessary. 

The  Commissioner's  interpretation 
recognizes  the  tension  between  the 
need  to  provide  health  protection  and 
the  costs  of  that  protection,  and  it  at- 
tempts to  spur  the  private  sector  into 
technological  change  only  when  such 
change  Is  necessary  for  protection  of 
the  public  health.  To  do  otherwise 
might  force  the  public  to  accept  an  in- 


creased disease  burden  that  it  would 
unknowingly  have  to  bear.  The  agency 
recognizes  that  the  public  health  is 
not  advanced  by  imposing  require- 
ments for  what  Is  neither  economical- 
ly nor  technically  possible.  It  also  rec- 
ognizes that  public  health  regulation 
requires  common  sense,  a  sense  of  pro- 
portion, and  awareness  of  economic 
and  technical  factors.  In  particular, 
the  agency  should  not  impose  econom- 
ic costs  that  are  not  Justified  by  some 
reduction  of  risks  to  the  public  health. 
Nevertheless,  the  agency  can  properly 
require  improvements  in  or  develop- 
ments beyond  currently  available 
technology  when  there  is  sufficient 
reason  to  believe  that  those  improve- 
ments or  developments  are  feasible 
and  are  needed  to  protect  the  public 
health.  In  enacting  public  health  legis- 
lation. Congress  Intends  that  adminis- 
trative agencies  carry  out  their  as- 
signed missions  with  intelligence,  good 
sente,  and  an  awareness  of  the  context 
and  consequences  of  their  actions;  but 
unless  it  has  expressly  said  so,  there  is 
no  reason  to  think  that  it  intended 
them  to  be  in  thrall  to  the  technologi- 
cal or  economic  status  quo. 

In  the  Immediate  context,  the  statu- 
tory structure  and  language  provide 
considerable  guidance  with  respect  to 
the  Issue  of  feasibility  and  costs.  The 
language  permitting  the  use  of  car- 
cinogenic substances  under  certain  cir- 
cimistances  is  a  proviso  to  a  clause  pro- 
hibiting the  use  of  carcinogens,  and 
that  clause  itself  is  a  partlcularization 
of  a  provision  requiring  safety  general- 
ly. It  is  clear  that  in  enacting  the  DES 
proviso  Congress  intended  to  create  no 
additional  risk  of  human  cancer 
beyond  what  would  have  existed  in 
the  absence  of  the  DEX  proviso.  That 
is  why  Congress  used  the  language  "no 
residue  •  •  •  will  be  found."  By  en- 
acting and  twice  re-enacting  the  De- 
laney clause.  Congress  made  clear  its 
willingness  to  ban  entirely  from  the 
human  food  supply  food  additives, 
color  additives,  and  animal  drugs  that 
present  a  carcinogenic  risk  to  man.  it 
enacted  the  DES  proviso  with  the 
intent  and  expectation  that  the  provi- 
sion that  "no  residue  •  •  •  will  be 
found"  would  sufficiently  protect  the 
human  food  supply  from  any  signifi- 
cant cancer  risk  from  food  additives, 
color  additives,  and  animal  drugs. 
Thus,  in  enacting  the  DES  proviso. 
Congress  did  not  change  in  any  way 
the  policy  of  the  Delaney  clause  to 
protect  the  human  food  supply  from 
carcinogenic  additives  and  animal 
drugs:  it  merely  eliminated  an  applica- 
tion of  the  clause  that  it  considered 
unnecessary  to  the  complete  achieve- 
ment of  that  policy. 

From  this  statutory  structure  and 
language,  it  is  evident  that  any  consid- 
eration of  feasibility  and  costs  Is  sub- 
sidiary to  the  overriding  congressional 
purpose  to  permit  no  additional 
human  cancer  risk  from  food  addi- 


tives, color  additives,  or  animal  drugs. 
The  Commissioner's  discretion  to  es- 
tablish "methods  of  examination"  for 
detecting  residues  is  to  be  exercised  so 
as  to  carry  out  that  congressional  pur- 
pose, the  factor  that  determines  the 
acceptable  level  of  measuxment  of  an 
assay  method  is  protection  of  the 
human  food  supply  from  carcinogenic 
risks.  If.  on  the  basis  of  toxicological 
considerations,  the  Commissioner  de- 
termines that  a  certain  level  of  assay 
measurement  is  necessary  to  prevent  a 
significant  human  cancer  risk  from 
use  of  a  carcinogenic  substance  in  food 
animals,  then  a  method  having  that 
level  of  measurement  is  necessary  to 
carry  out  the  congressional  purpose.  If 
no  such  method  is  feasible,  or  if  it  is 
too  costly  to  develop  or  i^ply  one, 
then  the  choice  is  between  refusing  to 
permit  the  use  of  the  substance  alto- 
gether and  permitting  its  use  despite 
the  fact  there  is  no  method  of  exami- 
nation that  can  prevent  the  use  of  the 
substance  from  presenting  a  signifi- 
cant hxuian  cancer  risk.  Under  the 
general  safety  clause  and  the  IDelaney 
clause,  that  choice  can  be  resolved  in 
only  one  way:  by  refusing  to  permit 
the  use  of  the  substance. 

During  the  last  decade.  FDA  has 
been  monitoring  significant  trends  in 
the  development  of  chemical,  physical, 
and  biochemical  methods  of  analysis 
of  trace  toxicants  in  biological  matri- 
ces, i.e.,  tissues,  biological  fluids,  etc. 
In  some  cases  the  agency  has  exam- 
ined the  available  methods,  and  the 
trends,  of  analysis  of  specific  toxicants 
of  public  health  concern  (Ref.  10).  In 
other  cases  the  agency  has  prepared 
and  submitted  to  Congress  reports  on 
the  advancing  frontiers  of  the  analyt- 
ical sciences  (Refs.  11  and  12).  One  of 
the  central  findings  of  this  continuing 
activity  is  the  observation  of  what  can 
properly  be  regarded  as  spectacular 
scientific  progress  in  achieving  ever- 
decreasing  lowest  limits  of  measure- 
ment. There  is  no  reason  to  believe 
that  this  progress  In  analytical  chem- 
istry will  stop  or  slacken  In  the  fore- 
seeable future. 

Table  I  shows  the  trend  of  the  in- 
creasing capacity  of  analytical  chemis- 
try to  detect  the  measure  the  presence 
of  chemicals.  Depending  on  the  sub- 
stance or  class  of  substances,  this  de- 
crease in  the  lowest  limits  of  measure- 
ment during  the  last  20  years  ranges 
between  two  and  five  orders  of  magni- 
tude. Table  I  also  suggests  that  recog- 
nition of  a  public  health  problem  asso- 
ciated with  a  toxicant  accelerates  the 
improvement  of  analytical  methods 
needed  to  detect  and  measure  it.  In 
this  connection  it  should  be  noted  that 
accelerated  rates  of  improvement  in 
analytical  methods  have  generally 
been  the  result  of  public  health  con- 
cerns diffused  among  the  members  of 
the  scientific  community  at  large. 
They  have  not  usually  been  the  result 
of  the  concerted  effort  of  a  sponsor  or 
industry  to  gain  approval  for  use  of  a 
substance  of  commercial  value. 
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used  to  measure  trace  contamtaants  In  food.  Although  the  assays  have  not  been 
evaluated  by  all  the  spedflc  crtterla  proposed  by  the  regulation,  they  are  useful 
regulatory  tools;  snd  the  lowest  limits  of  reliable  measurement  for  these  assays 
(which  were  principally  developed  by  the  government  for  monitoring  purposes) 
illustrate  the  forefront  of  current-analytical  chemistry. 
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In  view  of  these  trends,  the  Commissioner  has  examined  the  general  analyt- 
ical requirements  that  these  regulations  will  place  an  animal  drug  sponson. 
Table  III  below  shows  the  acceptable  total  level  of  residuea  in  the  diet  for 
representative  compounds  believed  to  be  cardnogena.  These  eitlmatcd  accept- 
able total  dietary  levels  are  derived  from  bioassay  data  on  the  parent  com- 
pounds alone.  The  lowest  limits  of  reliable  measurement  for  these  compounds 
that  would  be  required  if  the  compounds  were  subject  to  the  proposed  regula- 
tion cannot  be  calculated  in  the  absence  of  metabolism  data  in  animals  in  which 
a  sponsored  compound  is  proposed  or  intended  for  use  (target  amlnals).  Never- 
theless, the  values  do  approximate  the  limits  of  measurement  that  'Would  be 
required  by  the  regulations  and  are  therefore  suitable  for  comparison  with  the 
current  analytical  capabilities  that  are  shown  in  Tables  I  and  n.  It  should  be 
noted  that  for  some  compounds  the  lowest  limit  of  reliable  measurement  de- 
rived from  toxicity  daU  may  go  beyond  current  analjrtical  capabilities;  that  it 
may.  however,  reflecU  the  technology-fordng  aspects  of  the  proposed  regula- 
tton. 
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The  Commissioner  concludes  that 
given  the  known  trends  In  the  develop- 
ment of  improved  analytical  method- 
ology  the  imposed  requirements  are 
attainable  at  the  expense  of  reason- 
able effort. 

The  goal  of  regulating  compounds 
that  are  to  be  used  in  food-producing 
unitwau  la  to  ensure  that  none  is  per- 
mitted to  yield  residues  in  edible  tis- 
sues at  concentrations  presenting  a 
risk  of  cardnogeneais  above  an  accept- 
able leveL  This  acceptable  level  of 
maximum  allowable  risk  (see  section 
V.  C.  8  in  this  preamble)  is  applied  to 
all  carcinogens:  thua,  equitable  treat- 
ment of  all  such  substances  Is  afforded 
by  these  regulatory  requlrementa.  Dif- 
ferent carcinogens  will  require  differ- 
ent assay  capabilities  because  of  dif- 
ferences in  carcinogenic  potency.  The 
regulaUons  are  designed  to  require 
that  the  lowest  limit  of  measurement 
of  an  assay  be  commensurate  with  a 
compound's  carcinogenic  potency.  Be- 
cause it  is  not  possible  to  specify  the 
required  limits  of  measurement  for 
carcinogens  in  the  absence  of  animal 
bioassay  data,  it  is  not  possible  to 
ensure  in  advance  that  aU  compounds 
for  which  approval  is  sought  In  the 
future  will  be  able  to  be  used  in  ways 
that  satisfy  the  requlrementa  of  the 
reffulations.  It  may  be  that  some  sub- 


stances present  health  rfaki  so  great 
that  there  Is  no  current  technology 
available  that  can  permit  their  safe 
use.  In  these  instances  the  Delaney 
clause  (including  the  proviso)  requires 
that  the  Commissioner  not  relax 
health  standards  In  order  to  approve 
such  substancea. 

Ftom  the  Information  described 
above,  the  Commissioner  believes  that 
analytical  scienoe  can  meet  these  regu- 
latory requlrementa.  The  Coamiisslon- 
er  is  not  aware  of  any  data  to  the  con- 
trary. Based  oo  this  review,  the  Com- 
missioner has  concluded  that  compli- 
ance with  the  proposed  rcgulatloos  Is 
feasible,  altboui^  some  technological 
innovation  may  be  necessary. 

Questions  have  arisen  about  the 
practicality,  efficiency,  and  overall 
public  protection  afforded  by  auto- 
matically adopting  new  assays  that  re- 
liably measure  lower  levels  of  residues 
Is  such  assays  becomes  available  after 
a  sponsored  compound  has  been  ap- 
proved tor  use.  In  the  February  notice, 
the  Commissioner  suggested  that  this 
problem  Is  largely  theoretical  ooce  an 
assay  meeting  the  mtnimimi  criteria  Is 
approved.  The  dedakm  to  approve  an 
assay  for  a  sponsored  compound  under 
these  principles  represents  the  agen- 
cy's conclusion  that  the  compound  has 
been  shown  to  meet  all  the  statutmy 


requlremenU  of  safety.  According, 
once  assay  methods  have  been  ap- 
proved, new  methods  will  not  be  re- 
quired wthout  new  toxicologlcal  date 
showing  that  the  lowest  limit  of  reli- 
able measurement  of  residues  under 
these  regulations  is  inappropriate. 

It  is  tnie  that  these  proposed  regula- 
tions will  permit  the  approval,  for  use 
In  animals  feed  or  for  use  as  animal 
drugs,  of  carcinogenic  compounds  that 
are  likely  to  leave  residues  below  the 
lowest  level  of  reliable  measuremnt  of 
any  assay  meeting  all  the  criteria  of 
the  regulation.  Indeed,  as  a  result  of 
Congress'  enacting  the  DE8  proviso, 
the  agency  will  not  have  any  certainty 
that  these  residues.  In  amourU  below 
the  level  of  detectabtllty,  are  not 
always  present  This  result  makes 
sense  in  practical  terms,  however,  for  a 
regulatory  agency  cannot  effectively 
control  residues— of  any  compound- 
that  are  so  small  that  they 
measurement  by  every  avaOatle  i 
In  sum.  the  interpretation  adopted  In 
these  proposed  regulations  Is  reconeO- 
able  with  both  the  purpose  and  lana- 
gtiage  of  the  DX8  proviso.  This  Inter- 
prets^tlon  wOl  further  the  congresslon- 
al  objective  of  minlmMng  public  expo- 
sure to  residues  of  carcinogenic  com- 
poimda.  It  does  not  force  technology 
beyond  the  point  that  needs  to  be 
reached  to  carry  out  the  purpose  of 
the  Delaney  clause  and  the  general 
safety  provisions.  It  does  not  Impose 
tnfeasible  requirements  or  costs  except 
to  the  extent  that  they  are  necessary 
to  carry  out  that  purpose. 

c  mnviaw  or  thb  aaoiTLATioin 


The  proviso  to  the  anticancer 
dausss  aDows  the  approval  of  the  use 
of  carcinogens  In  food-producing  ani- 
mals if.  under  conditions  of  use  "rea- 
sonably certain  to  be  followed  in  prao- 
tlee."  no  residue  Is  found  by  an  assay 
prescribed  or  approved  by  the  Secre- 
tary. To  ensure  public  protectkn  con- 
sistent with  the  anticancer  and  the 
general  safety  provlskms  of  the  act. 
the  Commissioner  must  estahliah  cri- 
teria for  approving  assays  to  Include, 
among  other  things,  an  adequate 
lowest  limit  of  measurement. 

Aocmdlngly,  these  proposed  regula- 
tions would  establlah  crtterla  for  ac- 
cepting assays  used  to  measure  resi- 
dues of  carcinogens  In  edible  tissues  of 
food-producing  animals  to  which  car- 
cinogens have  been  administered. 
Such  criteria  cover  assay  attributes 
such  as  dependability,  practleablllty. 
specificity,  accuracy,  and  precMon. 
Also,  the  regulations  would  estahliah  a 
specific  criterion  for  the  lowest  limit 
or  reliable  measurement  that  an  assay 
must  meet,  as  a  mtnlmtim,  before  It 
can  be  approved  by  the  agency  for 
eootnd  of  carcinogenic  residuea.  This 
criterion  for  the  required  lowest  limit 
of  measurement  of  an  aasay  derlvea 
from  toxkxdoglcal  daU  obtained  from 
carcinogenicity  studies  and  from  an 
operational  definition  of  the  no-resi- 
due standard  of  the  act  Only  If  an 
assay  BMeting  the  above  criteria  Is 
available  would  the  Oommlssiooer 
have  a  mechanism  to  discriminate  be- 
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tween  tissue  containing  a  residue  and 
tissue  containing  no  residue.  Without 
such  a  moniUMing  mechanism,  the 
Commtssioner  would  have  no  way  to 
detemine  whether  a  carcinogenic  drug 
or  additive  administered  to  a  food-pro- 
ducing animal  is  being  or  even  can  be 
used  in  compliance  with  the  act. 

In  these  regulations  the  Commis- 
sioner proposes  to  establish  a  rigorous 
premaritet  testing  process  for  spon- 
sored compounds  intended  for  use  in 
food-producing  animals.  As  proposed. 
all  sponsored  compounds  must  initial- 
ly undergo  a  threshold  assessment  for 
carcinogenic  potential.  For  those  spon- 
sored compounds  having  a  carcinogen- 
ic potential,  a  procedure  is  prescribed 
to  determine  the  minimally  acceptable 
lowest  limit  of  reliable  measurement 
for  a  regulatory  assay.  Because  this 
limit  is  determined  on  the  basis  of  tox- 
icity data,  the  Commissioner  may  con- 
clude that  an  assay  satisfying  the  re- 
quirements of  the  regulations  Is  capa- 
ble of  demonstrating  the  absence  in 
food  of  residues  that  present  a  risk  of 
cancer  to  man.  By  thus  particularizing 
the  statutory  requirements,  the  Com- 
mi.ssioner  proposes  to  establish  the 
basis  for  accepting  or  rejecting  com- 
pounds which  the  sponsor  claims  satis- 
fy the  no-residue  standards. 

1.  Fundamental  Questions.  For  every 
drug  of  additive  proposed  for  use  In 
food-producing  animals  (the  sponsored 
compound),  the  Commissioner  is  re- 
quired by  the  act  to  determine  wheth- 
er that  sponsored  compound  can  be 
used  in  ways  that  are  safe  for  the  ani- 
mals to  which  the  compound  will  be 
administered  (target  animals)  and 
whether  food  (meat,  milk,  and  eggs) 
derived  from  such  animals  (edible  tis- 
sues) will  be  safe  for  human  consump- 
tion. The  sponsor  of  the  compound  is 
therefore  required  to  furnish  the 
Commissioner  the  scientific  and  tech- 
nical information  necessary  for  that 
determination;  the  Commissioner  in 
turn  4s  required  by  the  act  to  deter- 
mine on  the  basis  of  all  available  daU 
whether,  inf  actual  practice,  the  spon- 
sored compound  can  be  used  in  compli- 
ance with  the  law. 

Although  a  petitioner  proposing  to 
use  a  carcinogenic  compound  in  food- 
producing  animals  has  a  major  obliga- 
tion to  develop  a  practical  and  reliable 
assay  capable  of  discriminating  tissues 
that  contain  residues  from  tissues  free 
of  such  residues,  as  defined  operation- 
ally, such  an  assay  cannot  be  devel- 
oped without  certain  scientific  and 
technical  information. 

Specifically,  for  every  sponsored 
compound,  several  questions  must  be 
answered  before  an  assay  can  be  devel- 
oped or  approval  of  the  compound 
considered: 

a.  What  is  the  chemical  nature  of 
the  sponsored  compound  and  how  is  it 
to  be  used? 
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b.  Based  on  preliminary  toxlcdogical 
and  biochemical  information,  does  the 
compound  have  the  potential  to  con- 
taminate human  food  (edible  tissues) 
with  residues  of  carcinogenic  concern? 

c.  If  so.  what  is  the  chemical  nature 
of  the  residues  of  the  compound?  in 
what  tissues  are  they  found?  at  what 
levels?  and  for  what  length  of  time? 

d.  Is  the  sponsored  compound  or  any 
of  the  residues  it  produces  in  edible 
tissue  carcinogenic  In  experimental 
animals  or  man? 

e.  If  so.  what  level  of  residues  can  be 
operationally  defined  as  satisfying  the 
no- residue  requirement  of  the  act? 

f.  Can  a  reliable  and  practical  assay 
be  developed  to  measure  the  edible 
Ussue  residues  at  levels  equal  to  or 
greater  than  those  which  operational- 
ly satisfy  the  no-residue  requirement 
of  the  act? 

g.  At  what  time  after  exposure  to 
the  compound  ceases  do  the  edible  tis- 
sues of  exposed  food-producing  ani- 
mals satisfy  the  no-residue  reqxiire- 
meni  of  the  act,  Lc  what  is  the  neces- 
sary withdrawal  time? 

2.  Date  collection  process.  To  answer 
the  preceding  questions,  a  petitioner 
must  gather  pertinent  scientific  Infor- 
mation, the  nature  of  which  Is  particu- 
larized In  this  document.  These  pro- 
posed regulations  would  establish  the 
procedure  for  gathering  and  evaluat- 
ing  the   requisite  scientific   Informa- 
tion. The  process  Is  stepwise  and  evo- 
lutionary because  the  need,  as  well  as 
ability,  to  proceed  to  the  next  step  of 
daU  collection  depends  upon  the  re- 
sults obtained  at  each  preceding  step. 
If  the  evaluation  of  the  data  collected 
at  each  step  indicates  that  questions 
on  residues  of  carcinogenic  concern 
remain,  data  collection  must  continue. 
If  at  some  point  In  the  data  collection 
process   it   can   be   decided    that   the 
sponsored     compound     presents     no 
human    risk    of    carcinogenesia.    the 
sponsored  compound  must  be  evaluat- 
ed   for    any    other    health    concerns 
under  the  generid  safety  provisions  of 
the  act.  In  this  case,  the  compound 
may  be  assigned  a  safe  tolerance  level 
in  human  food  If  the  peUtloner  pro- 
vides the  daU  necessary  to  establish 
that  the  compound  can  be  used  safely. 
These     proposed     regulations     deal 
with  carcinogenesis,  which  is  a  domi- 
nant concern  in  appraising  the  safety 
of  any  sponsored  compound  intended 
for    use    in    food-producing    animals. 
Nevertheless,    each    compound    must 
also  be  evaluated  for  other  potential 
adverse  effects.  Thus,  for  example,  if 
the   available   information    raises   an 
issue  as  to  the  health  of  progeny,  mul- 
tigeneration  studies  of  the  sponsored 
compound  and/ or  its  residues  must  be 
codesigned  and  conducted  as  part  of 
the  process  of  oollectloo  and  evalua- 
tion of  data. 


Uttder  this  proposal,  if  the  Commis- 
sioner makes  a  threshold  determina- 
tion that  a  sponsored  compound  has 
the  potential  to  contaminate  food 
from  food-producing  animals  with  resi- 
dues whose  consumption  would  pose  a 
human  risk  of  carcinogenesis,  the  peti- 
tioner will  be  required  to  undertake 
the  following  six-step  procedure  for 
data  collection  and  evaluation. 

a.  A  metabolic  study  in  the  target 
animals  designed  to  identify  edible 
Ussue  residues  of  carcinogenic  con- 
cern. 

b.  Metabolic  studies  of  the  sponsored 
compound  in  different  species/strains 
of  experimental  animals  designed  to 
aid  in  selecting  the  test  animal  species 
to  be  used  in  chronic  toxicity  bioas- 
says  and  In  assessing  the  carcinogen- 
icity of  residues  that  caimot  practica- 
bly be  tested  Individually  ("intractable 
residues"). 

c.  Chronic  toxicity  testing  to  assess 
the  carcinogenic  potential  of  residues 
of  the  sponsored  compound  and  to  fiu*- 
nlsh  data  suitable  for  statistical  treat- 
ment so  that  the  no-residue  require- 
ment of  the  act  can  be  applied  and  im- 
plemented. 

d.  A  detailed  metabolic  study  of  the 
sponsored  compound  in  target  animals 
designed  to  identify  both  a  residue  and 
tissue  that  can  serve  as  Indicators 
("marker  residue"  and  "target  tissue") 
to  determine  whether  the  no-resldue 
requirement  of  the  act  is  satisfied. 

e.  Development  of  a  regulatory  assay 
to  measure  the  marker  residue  in  the 
target  tissue  at  and  above  the  level  es- 
tablished in  step  d. 

f.  Establishment  of  the  premarket- 
ing withdrawal  period  required  for  the 
safe  use  of  the  sponsored  compound. 

Although  the  particular  provisos  to 
the  anticancer  clauses  of  the  act.  sec- 
Uons  409(cK3KA).  512(dXlKH).  and 
706(bM5KB).  vary  slightly  In  their  lan- 
guage, they  have  a  common  purpose. 
Therefore,  the  Commissioner  believes 
that  the  criteria  for  their  Implementa- 
Uon  should  be  identical.  To  avoid 
needless  repetition,  the  CommlsBioner 
has  used  the  language  of  section  51J 
of  the  act  in  discussing  specific  generic 
Issues  because  the  primary  Impact  of 
these  proposed  regulations  would  be 
on  new  ^nimai  drugs  regulated  under 
that  statute.  The  criteria  set  forth  in 
this  proposal  would,  however,  apply  to 
all  chemicals  Intended  for  use  in  food- 
producing  animals,  and  the  appropri- 
ate regulations  would  be  amended  to 
adopt  these  criteria  by  reference. 

n.  Thhxshold  AssnsMKirr 

In  the  1973  notice  of  proposed  rule- 
making, the  Commissioner  proposed 
that  carcinogenicity  testing  not  be  re- 
quired for  every  sponsored  compound. 
Rather,  the  Commissioner  concluded 
that  the  necessity  for  such  testing  will 
be  dictated  by  an  evaluation  of  the  ex- 


isting evidence  f  r(Hn  metabolic  studies, 
toxicity  testing,  structural  relation- 
ships of  the  sponsored  compound  and 
its  metabolites  to  known  carcinogens, 
modes  of  physiological  actions  and  in- 
teractions, and  the  intended  method 
of  use  of  the  sponsored  compound. 

Comments  of  two  types  were  re- 
ceived on  this  feature  of  the  prcqjosal. 
The  first  suggested  that  extensive 
studies  should  be  conducted  from 
every  sponsored  compound  to  deter- 
mine whether  it  is  a  carcinogen.  One 
comment  insisted  that  extensive  car- 
cinogenesis testing  for  every  sponsored 
compound  is  the  only  accurate  indica- 
tor of  carcinogenic  potential.  Several 
contended  that  the  criteria  proposed 
for  use  in  the  threshold  assessment 
were  too  vague,  and  objected  to  the 
failure  to  explain  how  such  criteria 
could  be  applied  in  practice.  Many 
other  comments  agreed  with  the  Com- 
missioner's proposal  that  extensive 
carcinogencity  testing  should  not  be 
required  for  every  sponsored  com- 
pound. These  comments  recommended 
that  the  Commissioner  review  all 
available  data  on  a  sponsored  com- 
pound before  concluding  that  the  step- 
wise testing  procedure  set  forth  in  the 
proposals  should  be  invoked.  Com- 
ments of  a  similar  nature  were  re- 
ceived on  the  1977  notice.  Further- 
more, several  comments  asserted  that 
the  guidelines  for  the  threshold  as- 
sessment were  not  specific  enough. 

The  Commissioner  agrees  that  the 
guidelines  for  the  threshold  assess- 
ment were  insufficiently  specific  and 
the  following  discussion  elaborates  the 
agency's  guidelines  for  conducting 
threshold  assessments. 

For  every  compound  Intended  for 
use  in  food-producing  animals,  the 
fundamental  question  to  be  answered 
is:  "What  is  the  potential  that  the  pro- 
posed use  of  the  sponsored  compound 
will  contaminate  the  edible  tissue  of 
target  animals  with  residues  that  en- 
gender a  risk  of  cancer  to  humans?" 

When  a  sponsor  starts  the  process  of 
obtaining  approval  for  use  of  a  com- 
pound, it  provides  to  the  agency  infor- 
mation on  matters  such  as  the  com- 
pound effectiveness  and  its  proposed 
patterns  of  use.  Often  a  sponsor  will 
also  provide  preliminary  physiological, 
metabolic,  or  toxicological  data  de- 
rived from  its  own  studies  or  from  the 
scientific  literature.  At  this  juncture, 
the  Commissioner  believes  it  necessary 
that  a  threshold  assessment  be  made, 
baaed  on  the  available  data,  on  the 
need  to  proceed  to  the  first  of  the  six 
steps  of  data  collection  required  by 
these  proposed  regulations.  Because 
entry  into  the  six  steps  of  data  collec- 
tion requires  ttiat  a  petitioner  under- 
take a  series  of  complex  and  costly  ex- 
perimental studies,  the  Commissioner 
concludes  that  it  is  not  reasonable  to 
demand  such  studies  on  a  sponsored 
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compound  if  the  preliminary  data 
available  Justify  the  determination 
that  public  health  can  be  protected 
without  so  proceeding. 

For  the  sake  of  clarity,  "the  total 
residue  of  the  sponsored  compound" 
and  "residue  of  toxicological  concern" 
are  defined  in  proposed  §  500.83  as  fol- 
lows: 

"The  total  residue  of  a  sponsored  com- 
pound" means  all  compounds  present  in 
edible  tissues  of  target  animals  that  result 
from  the  use  of  the  sponsored  compound, 
including  the  sponsored  compound,  its  me- 
tabolites, conversion  products,  and  any 
other  substances  formed  in  or  on  food  be- 
cause of  the  sponsored  compound's  use. 
(The  term  "residue"  means  any  single  com- 
pound present  among  the  total  residue.) 

"Residue  of  toxicological  concern"  means 
the  total  residue  minus  any  constituent  resi- 
due shown  to  be  safe. 

A.  GENERAL  PRINCIPLES 

The  threshold  assessment  Is  based 
Ml  the  "principle  that  the  probability 
that  the  use  of  a  sponsored  compound 
will  yield  edible  food  animal  tissue 
presenting  a  risk  of  human  carcino- 
genesis from  residue  is  the  product  of 
the  following  three  factors: 

(1)  The  probability  of  human  expo- 
sure to  residues  that  may  cause 
cancer,  given  the  proposed  pattern  of 
the  sponsored  compoiuul's  use  (Factor 
1— Use); 

(2)  iTie  expected  average  level  or 
concentration  of  residues  of  toxicologi- 
cal concern  in  the  edible  tissue  of 
treated  target  animals  under  the  pro- 
posed conditions  of  use.  Le..  when  the 
animals  have  the  pot«itial  for  maiiLetr 
ing  as  food  (Factor  2— Residues  of  tox- 
icological concern):  and 

(3)  The  probable  toxicological  sig- 
nificance of  the  residues,  based  on  an 
assessment  of  the  chemical  structure 
of  the  Qwnsored  compotind,  its  likely 
metabolites,  and  other  information 
suitable  for  predicting  toxicity  (Factor 
3— Potential  toxicological  signifi- 
cance). 

The  threshold  assessment  functions 
on  the  premise  that  all  three  of  these 
factors  must  be  considered  to  answer 
the  f imdamental  safety  question  posed 
above.  Under  the  agency's  threshold 
assessment  approach,  numerical  scores 
are  assigned  to  the  sponsored  com- 
pound, and  each  of  the  three  scoring 
factors  contributes  to  the  total  score. 
The  following  paragraphs  describe  the 
scoring  system  and  procedures  that 
can  be  used  to  collect  data  that  may 
lead  to  information  yielding  the  most 
reliable  scores.  By  consulting  this 
guideline,  sponsors  of  compounds  can 
assess  the  status  of  the  sponsored 
compounds  for  which  they  seek  ap- 
proval and  may  therefore  provide  rele- 
vant and  usefid  preliminary  data. 

The  scoring  system  uses  a  value  of 
1.000  to  discriminate  between  those 
compounds    that    will    be    regulated 
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solely  according  to  the  general  food 
safety  requirements  of  the  act  and 
those  compounds  that  will,  in  addi- 
tion, be  subject  to  this  proposed  regu- 
lation. This  system  will  provide  uni- 
formity to  the  threshold  assessment  of 
the  risk  to  the  public  health  from  a 
sponsored  compound's  residues. 

When  the  only  preliminary  Informa- 
tion available  Is  the  proposed  pattern 
of  use  (factor  1  above),  the  sponsored 
compounds  will  be  subject  to  step  1  of 
the  proposed  regulations 

(|500.80(bHlKi)).  Since  without  the 
necessary  information  PDA  must 
make  assumptions  that  require  entry 
into  step  1.  petitioners  have  an  incen- 
tive to  gather  pertinent  information 
-  before  approaching  FDA. 

This  decision  may  be  altered  or  con- 
firmed .  by  subsequent  collection  of 
data  under  these  proposed  regulations 
or  under  the  other  aspects  of  the  gen- 
eral safety  provisions  of  the  act  For 
example,  data  collected  to  satisfy 
other  concerns  also  covered  in  the  gen- 
eral safety  provisions  may  show  that 
the  compound  is  a  potential  carcino- 
gen. In  that  case  the  compound  will  be 
evaluated  under  these  proposed  regu- 
lations. The  obverse  is  also  true. 

B.  TKE  SCORIMG  STSTEIC 

The  total  threshold  assessment  score 
for  a  sjwnsored  compound  is  the  prod- 
uct of  the  values  for  the  three  assess- 
ment factors. 

1.  Factor  1—Use.  The  use  classifica- 
tion of  sponsored  compounds  is  divid- 
ed into  three  categories,  based  on  the 
frequency  and  extent  of  the  target 
animal's  treatment  with  the  sponsored 
compound.  The  use  factor  is  the  prob- 
ability that  potentially  consumable 
target  animals  will  be  treated  with  the 
sponsored  compound.  (See  Table  IV.) 
The  values  in  Table  IV  represent 
ratios  that  approximate  the  likelihood 
of  human  exposure  from  the  proposed 
use  patterns  in  animals. 

Tablb  IV— Usb  Factos  Assessmemt 
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2.  Factor  2— Residues  of  toxicologi- 
cal concern.  For  this  scoring  factor, 
the  agency  assigns  the  number  equal 
to  the  concentration  in  parts  per  bil- 
lion of  the  total  residue  of  toxicologi- 
cal concern  occurring  in  the  edible 
tissue  that  Is  the  most  efficient  accu- 
mulator of  residues  in  the  target  ani- 
mals at  the  earliest  time  the  animals 
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are  expected  to  be  marketable  as  food. 
Without  total  residue  data,  the  spon- 
sored compound  will  automatically  be 
required  to  proceed  to  step  1  in  pro- 
posed $  500.80<  b  K 1 )( i ). 

Lacking  information  on  the  composi- 
tion of  the  total  residue  in  the  edible 
tissues,  the  agency  must  assume  that 
the  total  residue  is  of  toxicologlcal 
concern.  The  score  value  may  be  low- 
ered if  the  sponsor  gathers  informa- 
tion on  the  composition  of  the  total 
residue.  For  example,  a  sponsor  may 
demonstrate  that  a  portion  of  the 
total  residue  is  a  compound  for  which 
adequate  studies  have  already  been 
conducted  to  show  that  its  presence  as 
a  residue  is  not  of  human  health  con- 
cern. 

3.  Factor  3— Potential  toxicoloffical 
significance.  The  values  for  scoring 
factor  3  reflect  the  agency's  concern 
that  the  residues  resulting  from  use  of 
the  sponsored  compound  are  likely  to 
cause  cancer.  The  value  will  be  ob- 
tained by  taking  into  account  available 
Information  concerning  the  potential 
toxicologlcal  activity  of  the  residues 
themselves  or  of  structurally  related 
compounds,  and  compounds  related  by 
common  physiological  activity.  The 
Commissioner  recognizes  that  struc- 
ture/activity relationships  and  the 
short-term  biological  tests  discussed 
later  have  not  been  sufficiently  devel- 
oped to  permit  definitive  predictions 
of  carcinogenic  activity  (Refs.  13.  14, 
and  15).  Nevertheless,  the  Commis- 
sioner believes  that  they  can  make  a 
contribution  to  the  threshold  assess- 
ment. 

In  the  following  paragraphs,  three 
sources  of  information  on  the  basis  of 
which  the  third  factor  is  scored  are 
discussed:  (a)  Structure/activity  rela- 
tions; <b)  short-term  screening  tests 
for  carcinogenic  potential:  and  (c) 
other  biological,  phjrsiological.  and 
pharmacological  data. 

The  possible  values  for  scoring 
factor  3  are  1.  10.  and  100.  A  score  of 
100  Is  assigned  If  there  is  evidence 
from  any  of  the  three  sources  of  infor- 
mation that  raises  a  suspicion  that  the 
residue  is  carcinogenic.  A  score  of  10  is 
assigned  if  short-term  screening  tests 
for  carcinogenic  potential  have  not 
been  conducted  and  there  is  no  basis 
for  suspecting  carcinogenic  activity 
based  on  the  other  sources  of  data. 

A  score  of  1  is  assigned  when  a  bat- 
tery of  short-term  screening  tests  for 
carcinogenic  potential  has  been  con- 
ducted, when  the  results  show  no 
reason  to  suspect  carcinogenesis,  and 
when  there  is  no  suspicion  of  a  car- 
cinogenic potential  raised  by  the  other 
information  sources. 

(a)  Structure/activity  assessment: 
FDA  maintains  a  list  of  structural 
characteristics  that  can  be  used  as  a 
guide  in  initially  determining  when, 
based  on  structure  alone,  there  may  be 
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concern  about  carcinogenic  potential. 
The  list  includes  all  structural  types 
for  which  one  or  more  compounds 
have  been  shown  to  produce  cancer  In 
animals  or  man.  Specific  functional 
groups,  e.g.,  aromatic  nuclei,  are  In- 
cluded where  there  is  evidence  that 
these  groups  are  the  dominant  influ- 
ence in  carcinogenic  potential  (Ref. 
16). 

Because  new  information  is  rapidly 
gathering  in  this  area,  the  Commis- 
sioner expects  the  FDA  list  to  be  up- 
dated frequently  and  recognizes  that 
this  list  is  not  exhaustive.  An  FDA 
committee  on  structure/activity  rela- 
tionships will  provide  an  In-depth  eval- 
uation of  substances  with  structural 
features  found  on  the  list  before  a 
final  score  is  assigned. 

(b)  Screening  tests  for  carcinogens: 
Evidence  about  the  validity  and  utility 
of  short-term  in  vitro  tests  as  tools  for 
regulating  chemicals  is  growing  rapid- 
ly. The  Commissioner  has  concluded, 
however,  that  they  cannot  be  used  as 
the  principal  tool  in  assessing  the 
safety  of  a  compound.  An  appropriate 
battery  of  such  tests  can  provide 
useful  but  not  conclusive  Information 
about  the  safety  of  chemicals  quickly. 
and  at  a  reasonable  cost.  For  these 
reasons,  the  Commissioner  has  Includ- 
ed this  section  in  the  preamble  as  a 
guide  to  using  these  tests. 

Currently,  an  appropriate  battery  of 
short-term  tests  includes  both  mam- 
malian and  nonmammallan  test  sys- 
tems. The  battery  should  test  the  abil- 
ity of  a  sponsored  compound  to  Induce 
point  mutations  in  two  test  systems 
that  have  been  demonstrated  to  have 
a  high  correlation  between  detected 
mutagens  and  positive  results  in  in 
vivo  carcinogenesis  bloassays.  Systems 
that  have  shown  this  correlation  In- 
clude (1)  point  mutations  in  bacteria. 

(2)  point  mutations  in  the  X-linked  re- 
cessive lethal  test  in  Drosophlla,  and 

(3)  point  mutations  in  mammalian 
cella  in  culture.  Unscheduled  DNA 
repair  synthesis  In  mammalian  cells  In 
culture  should  also  be  Included  In  the 
battery. 

There  is  extensive  literature  corre- 
lating resiUts  in  bacterial  mutagenicity 
tests  and  carcinogenicity  as  deter- 
mined by  chronic  toxicity  studies 
(Refs.  17  through  20).  This  correlation 
is  not  perfect,  and  certain  classes  of 
carcinogens  cannot  be  detected  in  mu- 
tagenicity assays. 

The  published  data  on  mutations 
and  DNA  repair  in  eukaryotlc  cells  are 
not  as  extensive  as  data  concerning 
the  Ames  bacterial  mutagenesis  tests. 
The  tests  in  mammalian  cells  appear 
to  complement  those  In  bacterial  cells 
for  the  correlation  of  mutagenicity 
and  carcinogenicity  (Ref.  21).  Testing 
in  other  systems  is  particularly  Impor- 
tant when  the  chemical  Is  toxic  to  bac- 
teria, as  are  many  animal  drugs,  espe- 


cially antibiotics.  This  toxicity  will 
often  make  it  Impossible  to  test  the 
chemical  at  a  sufficiently  high  dose 
for  negative  results  in  bacterial  tests 
to  be  meaningful. 

All  short-term  tests  for  carcinogen- 
icity should  be  performed  separately 
in  the  presence,  and  in  the  absence,  of 
a  metabolic  activation  system,  general- 
ly derived  from  rodent  liver  or  the 
liver,  or  other  relevant  tissue,  of  the 
target  animal.  When  appropriate,  me- 
Ubolltes  should  be  treated  with  glu- 
curonidase and  aryl  sulfatase  before 
testing. 

Due  to  the  rapid  advances  being 
made  in  the  field  (Refs.  22  through 
34).  It  would  be  Inappropriate  for  this 
proposal  to  prescribe  or  recommend 
detailed  protocols  for  each  general 
type  of  test.  At  the  present  time  the 
most  reliable,  perhaps  the  best,  results 
are  obtained  with  the  plate  incorpora- 
tion assay  described  by  Ames  (Ref.  22). 

Application  A  the  screening  testa 
for  scoring  i  actor  3  requires  some 
knowledge  about  the  composition  of 
the  total  residue  to  determine  which 
residues  should  be  subjected  to  the 
complete  lottery  of  tests.  Although 
the  sponsored  compound  should 
always  be  subjected  to  the  complete 
battery  of  tests,  for  some  or  all  meta- 
bolites it  maV  sometimes  suffice  to 
perform  less  extensive  testing,  e.g., 
bacterial  testing  only.  The  sponsor 
should  explain  the  reasons  for  select- 
ing certain  meUbolites  for  testing  and 
the  reasons  for  not  testing  others. 
Similarly,  use  of  an  Incomplete  bat- 
tery of  tests  should  be  -xplained.  Fac- 
tors such  as  structure  and  residue  con- 
centration in  tissue  should  be  ad- 
dressed. In  addition,  a  reduction  in 
testing  for  any  major  metabolites 
should  be  Justified  based  on  factors 
such  as  the  structural  relationship  to 
more  exenslvely  tested  compounds. 

Because  of  evidence  that  some  struc- 
tural classes  of  carcinogens  may  not 
yield  a  positive  response  in  the  short- 
term  tests,  there  will  be  cases  when 
results  from  such  tests  cannot  be 
accepted. 

(c)  Other  biological  and  pharmaco- 
logical data:  The  sponsor  should  pro- 
vide the  results  of  a  literature  search 
on  the  sponsored  compound  and  pos- 
tulated metabolites.  This  search 
should  also  Include  relevant  informa- 
tion on  bioktical  activity  of  structur- 
ally related  compounds,  particularly 
when  very  little  Information  is  availa- 
ble on  the  sponsored  compound.  The 
sponsor  should  also  include  and  dis- 
cuss any  relevant  information  on  the 
pharmacologic  and  physiologic  activi- 
ty, such  as  studies  that  may  provide 
clues  regarding  the  mode  of  action  and 
expected  toxicity.  Frequently.  In  sup- 
port of  the  investigational  use  for  the 
chemical,  the  sponsor  will  have  gath- 
ered some  Information  on  pharmacolo- 


gic and  physiologic  activity  and  will 
also  have  developed  subchronic  test 
data  in  experimental  animals,  e.g.,  90- 
day  rodent  and  nonrodent  studies.  The 
data  must  be  submitted  for  incorpora- 
tion in  the  threshold  assessment. 

The  foregoing  types  of  information 
will  be  analyzed  in  the  threshold  as- 
sessment to  Identify  any  evidence  sug- 
gesting that  the  sponsored  compound 
or  its  expected  metabolites  Is  carcino- 
genic. This  evidence  will  include  find- 
ings of  hyperplasia  or  of  an  abnormal 
proliferation  of  any  type  of  cells. 
These  findings  lead  to  a  suspicion  of 
carcinogenic  potential  because  such 
changes  have  frequently  been  shown 
to  progress  to  cancer  in  studies  of 
longer  duration.  Also,  suspicion  is 
raised  by  evidence  of  liver  or  kidney 
necrosis  and  evidence  of  the  formation 
of  regenerative  nodules.  Certain  endo- 
metrial changes  may  also  be  Indicative 
of  possible  preneoplastic  effects  (Ref. 
35). 

Other  examples  of  biological  infor- 
mation raising  a  suspicion  of  carcino- 
genic potential  of  a  compound  or  its 
metabolites  are  binding  to  cellular  nu- 
cleophiles.  or  an  indication  of  the  al- 
teration of  nucleic  acid.  Estrogenic 
compounds  will  be  considered  to  be 
suspect  carcinogens.  Any  compound 
that  has  the  ability  to  disturb  normal 
hormonal  balance,  a  fact  that  may  be 
known  from  pharmacologic  studies,  or 
that  may  be  suspected  from  the  organ 
effects  observed  in  short-term  toxicity 
studies,  will  be  of  carcinogenic  con- 
cern. 

4.  Scoring  system  and  the  threshold 
decisioTL  After  the  threshold  assess- 
ment has  been  completed,  each  com- 
pound is  assigned  a  scoring  number 
that  is  determined  by  multiplying 
score  factor  1  (use)  times  score  factor 
2  (amount  of  the  residue)  times  score 
factor  3  (structure/biological  activity). 
A  compound  with  a  score  number 
above  1,000  raises  enough  concern 
about  the  potential  contamination  of 
food  with  carcinogenic  residues  that  is 
must  at  least  enter  the  first  step  of 
data  collection  specified  by  the  regula- 
tions. The  data  collection  process  for  a 
sponsored  compound  receiving  a  score 
equal  to  or  less  than  1,000  begins  In  ac- 
cordance with  the  requirements  (for 
risks  other  than  cancer  of  the  general 
safety  provisions  of  the  act.  If.  at  any 
time  after  this  data  collection  process 
begins,  the  data  show  that  the  risk  of 
cancer  Is  greater  than  that  indicated 
by  the  threshold  assessment  score,  the 
sponsored  compound  will  become  sub- 
ject to  these  regulations. 

Table  V  below  shows  the  maximum 
concentrations  of  total  residues  of  tox- 
icologlcal conceit  that  could  be  found 
in  the  most  efficient  accumulator 
among  the  edible  tissues  and  the  cor- 
responding scores  of  factors  1  and  3 
that  together  would  permit  a  spon- 
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sored  compound  to  be  exempt  from 
the  requirements  of  the  regulation. 

Table  V— Thbssholo  Assessbceht* 


Dae 
(factor  1) 

Residue  wn«»lmiim 

(factor  7) 
p*rta  per  blUion 
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biological 

activity  (factor  3) 
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1 

io._ 

1.000 

!•• 

10 

100 

10 

1 

M 

1 

0.1 

1 

10 

100 

1 

10 

10..    

100 

It 

100 

1 

100 

100 

10 

100 

*Maxinium  concentration  of  total  residue  of  tori- 
coloclcal  concern  that  oould  be  found  in  the  most 
efficient  accumulator  among  the  edible  Uisues  and 
the  corresponding  score  of  factors  1  and  3  that 
would  permit  sponsored  compounds  to  be  exempted 
from  the  regulatioos. 

IIL  Metabolic  Studt  Ih  Target  Ani- 
mals To  loENTirr  Residdi:s  of  Coh- 

CERN 

A.  NEED  TO  lOENTirT  RESIOUES  IH  EDIBLE 
TISSTTXS 

Before  any  decision  can  be  made 
concerning  conditions  of  safe  use  of  a 
sponsored  compound,  it  is  necessary  to 
obtain  information  on  the  residues 
that  occtir  in  edible  tissues  when  the 
compound  Is  administered  to  the  ani- 
mals for  which  It  is  intended  (target 
animals).  Without  such  information, 
informed  decisions  about  human 
safety  regarding  edible  tissues  derived 
form  treated  animals  are  not  possible. 

A  substance  administered  to  target 
animals  is  not  necessarily  the  sub- 
stance consumed  by  persons  who  eat 
the  edible  products  of  target  animals. 
The  enzymatic  system  or  physiological 
fluids  of  an  animal  can  act  upon  a 
compound  administered  to  the  animal 
and  produce  new  compounds  in  the 
process  (metabolites  and  degradation 
products  of  the  sponsored  compound). 
Therefore,  the  sponsored  compound  is 
not  the  only  tissue  residue  of  concern. 
Sections  512(bK7)  and  512(dK2)  of  the 
act  explicitly  provide  that,  before  ap- 
proving Its  use,  the  Commissioner 
must  consider  the  safety  of  any  sub- 
stance formed  in  or  on  food  by  a  spon- 
sored compound.  The  toxicity  of  sub- 
stances derived  from  a  sponsored  com- 
pound (metalMlites  and  degradation 
products)  is  not  necessarily  of  the 
same  magnitude  and  type  as  the  toxic- 
ity of  the  parent  compound,  i.e.,  some 
metabolites  may  be  considerable  more 
toxic  and  some  considerably  less  toxic 
(Refs.  36,  37.  38).  Moreover,  metabo- 
lites of  the  sponsored  compound  that 
were  at  one  time  considered  "detoxifi- 
cation" products  of  the  target  animals 
(e.g..  glutathione  conjugates,  mercap- 
turic  acid  conjugates,  and  sulfates)  ac- 
tually may  represent  a  hazard  when 
consimied  by  humans  (Ref.  38). 
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Numerous  comments  were  received 
on  the  requirements  of  the  1973  and 
1977  notices  for  metabolic  studies.  Sev- 
eral comments  stated  that  no  atten- 
tion should  be  paid  to  metabolites. 
Other  contended  that  metabolism 
studies  should  not  be  routinely  re- 
quired, on  the  ground  that  the  path- 
way of  excretion  is  of  no  toxicologlcal 
importance  if  all  the  administered 
compound  has  been  eliminated  from 
the  tissues  of  the  target  animal.  Most 
comments  recommended  that  a  metab- 
olism study  be  required  only  to  deter- 
mine the  major  metabolites  In  the 
edible  tissue  of  target  animals;  they 
suggested  that  the  public  health 
would  not  be  served  if  sponsors  were 
required  to  pursue  endless  structural 
elucidations  and  quantitations  of  all 
metabolites  even  though  some  of  them 
might  constitute  minor  fractions  of 
the  total  residue  of  the  sponsored 
compoimd.  Comments  also  contended 
that  It  may  not  be  ex[>erimentally  pos- 
sible to  administer  to  animals  suffi- 
cient quantities  of  a  compound  to 
obtain  adequate  amounts  of  residues 
for  structural  identification.  Several 
comments  asserted  that  studies  should 
be  limited  to  identification  of  residues 
in  the  edible  tissues  of  target  animals 
and  that  generally  it  would  be  unnec- 
essary to  have  this  information  on  me- 
tabolites in  inedible  tissues.  Further, 
some  comments  stated  that  radio- 
tracer studies  can  be  employed  to  de- 
termine the  time  by  which  the  spon- 
sored compound  and  its  metabolic 
products  are  eliminated  ("out  time"). 
However,  many  other  comments  sug- 
gested that  all  metabolites  be  identi- 
fied and  tested  for  toxicity. 

The  Commission  reiterates  that 
metabolic  studies  are  necessary  to 
assure  that  sufficient  information  on 
residues  is  collected  to  permit  a  food 
safety  evaluation,  which  in  turn  can 
be  used  to  establish  criteria  for  regula- 
tory assays.  Therefore,  the  Commis- 
sioner has  concluded  that  the  meta- 
bolic studies  discussed  below  in  this 
preamble  are  necessary  to  determine 
whether  the  proposed  use  of  a  spon- 
sored compound  is  safe.  Also  rejected 
are  the  arguments  that  the  agency  can 
consider,  under  the  Delaney  clause, 
only  the  carcinogenic  potential  of  the 
sponsored  (parent)  compound.  The 
Commissioner  concludes  that  industry 
argument  that  metabolites  of  the 
sponsored  compound  are  excluded 
from  regulation  under  the  Delaney 
clause  and  covered  only  by  the  general 
safety  provisions  of  the  act  rests  on  a 
strained  reading  of  the  act,  which  Ig- 
nores the  language  and  purpose  of  the 
Delaney  clause.  A  substance  may  prop- 
erly be  said  to  induce  cancer  when  it 
or  any  substance  which  it  may  become 
through  metabolism  induces  cancer. 
Consequently,  in  determining  whether 
a  substance  induces  cancer,  it  is  appro- 
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prlAte— and  in  accordance  with  the 
congrenlonal  purpose  of  protecting 
the  human  food  supply  from  added 
carcinogens — to  examine  metabolites 
as  well  as  parent  compounds. 

Further,  even  if  the  Delaney  clause 
were  inapplicable  to  metabolites,  the 
general  safety  standard  would  still 
apply,  l.e..  it  imposes  the  same  require- 
menU  that  the  Delaney  clause  im- 
poses. So  even  if  the  industry  argu- 
ment were  correct,  it  would  not 
change  the  regulatory  outcome.  Nev- 
ertheless, the  industry  argument  also 
illustrates  that  the  general  safety  pro- 
visions encompass  the  anticancer 
clauses  of  the  act.  Assessment  of  a 
compound's  safety  requires  a  compre- 
hensive examination  of  the  sponsored 
compound  and  all  of  Its  metabolites 
and  breakdown  products.  To  the 
extent  that  the  language  in  (514.1  (21 
CPR  614.1)  implies  a  different  view, 
the  Commissioner  is  proposing  to 
reword  that  regulation  to  correct  any 
possible  misunderstanding. 

B.  CONDUCT  or  MCTABOUC  STUDT 

1.  Test  animals.  The  meUbolic  fate 
of  an  administered  compound  in  an 
animal  may  be  unique  for  each  live- 
stock production  class.  Therefore,  the 
Commissioner  concludes  that  a  meta- 
bolic study  in  the  animals  for  which  a 
sponsored  compound  is  intended 
(target  animals)  is  necessary.  If  the 
petitioner  can  demonstrate  that  the 
data  from  the  metat>ollc  study  ob- 
tained for  one  production  class  are  ap- 
plicable to  a  second,  the  Commissioner 
may  modify  the  extent  of  the  investi- 
gation required  for  the  latter. 

2.  Required  technology.  The  meta- 
bolic fate  of  a  compound  administered 
to  food-producing  animals  is  pivotal  in 
determining  the  need  for  and  extent 
of  carcinogenesis  testing.  It  is  manda- 
tory that  the  metabolic  fate  be  ade- 
quately determined.  It  is  necessary 
that  residues  of  potential  carcinogenic 
significance  have  been  detected  at 
levels  obtainable  by  the  best  analytical 
technology  available.  Therefore,  the 
Commissioner  concludes  that  the  re- 
quired metabolic  studies  must  be  con- 
ducted with  the  best  analytical  meth- 
ods that  technology  provides. 

As  set  forth  in  part  VI  of  this  pream- 
ble, one  residue  must  be  selected  to 
serve  as  a  practical  indicator  to  assure 
that  the  "no-residue"  standard  of  the 
act  is  met.  This  residue  can  be  selected 
only  by  reference  to  a  metabolic  study 
in  which  residues  are  detected  and 
measured  at  levels  dictated  by  the  out- 
come of  actual  carcinogenicity  testing. 
Because  these  levels  cannot  be  known 
at  the  outset  of  this  phase  of  the 
meUbolic  study  in  target  animals  and 
because  the  "best  available  technol- 
ogy" may  not  be  adequate  to  measure 
the  levels  dictated  by  the  outcome  of 
carcinogenicity  testing,  it  may  be  nec- 
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essary  to  develop  improved  technology 
and  to  repeat  the  meUbolic  study  in 
target  animals  after  carcinogenicity 
testing  has  been  completed.  Another 
requirement  of  the  second  meUbolic 
study  will  be  the  collection  of  enough 
daU  to  construct  tissue  concentration- 
time  profiles  for  some  residues. 

3.  Analytical  techniques.  For  the 
foreseeable  future,  the  general  tech- 
nique of  choice  for  meUbolic  studies 
will  be  the  use  of  radiotracers.  The 
proposed  regulations,  therefore,  con- 
sistent with  principles  that  assure  sci- 
entific quality,  recommend  that  the 
required  metabolic  studies  be  conduct- 
ed with  radiolabeled  compounds  of  the 
highest  specific  activity  avaUable. 
These  principles  concern  the  types, 
the  chemical  nature,  the  chemical  and 
meUbolic  sUbility.  and  the  suiUbility 
of  radiolabels  for  meUbolic  studies 
having  specific  objectives.  The  princi- 
ples have  been  developed  from  past 
meUbolic  studies  with  radiotracers, 
and  adherence  to  them  ensures  the 
scientific  quality  of  the  required  meU- 
bolic studies  (Refs.  39  and  40). 

The  task  of  residue  detection  can 
often  be  made  easier  by  available  in- 
formation on  the  meUbolism  of  relat- 
ed compounds.  It  is  recommended  that 
proposed  metabolic  pathways  which 
appear  applicable  to  the  sponsored 
compound  k)e  based  on  relevant  litera- 
ture references  about  compounds  of 
similar  structure.  This  information 
can  usually  simplify  the  choice  of  ra- 
diolabel  positions,  which  will  ensure 
that  all  residues  conUinlng  structural 
moieties  of  potential  toxicologlcal  con- 
cern can  be  detected.  However,  these 
projections  of  likely  meUbolism  can 
never  be  a  substitute  for  experimental 
observation  of  the  meUbolic  fate  of 
the  sponsored  compound. 

Although  use  of  radiotracers  is  the 
preferred  experimental  procedure, 
some  compounds  possess  inherent 
physicochemical  characteristics  (e.g., 
strong  fluorescence  associated  with 
the  structural  moiety  of  potential  tox- 
icologlcal significance)  that  will  allow 
the  necessary  detection  of  residues.  In 
such  cases,  the  use  of  radiolabels  may 
not  be  required. 

4.  Dose  regimen.  The  dosing  regimen 
for  the  meUboUc  study  in  the  target 
animals  must  be  consistent  with  the 
maximum  proposed  use  level  and  du- 
ration of  exposure  to  the  sponsored 
compound.  For  compounds  adminis- 
tered continuously  over  long  periods 
of  time,  administration  for  the  meU- 
bolic study  need  continue  only  until 
equilibration  or  saturation  of  edible 
tissues  has  been  demonstrated.  If 
tissue  equilibration  cannot  be  shgwn. 
the  sponsor  must  show  that  the  pat- 
tern of  residues  has  sUbilized. 

The  meUbolic  fate  of  a  compound 
administered  to  target  animals  is 
likely   to  depend   on   the  conditions 


(level,  method,  and  duration)  of  use 
(Refs.  41  and  42).  Because  the  purpose 
of  the  required  meUbolic  studies  is  to 
characterize  and  quantiute  residues 
under  conditions  of  proposed  use. 
these  conditions  must  be  followed  in 
the  meUbolic  studies.  However,  it  Is 
possible  that  under  these  conditions 
certain  residues  are  produced  In 
amounts  that  do  not  allow  extensive 
chemical  characterization,  if  the  struc- 
ture of  any  such  residues  must  be  de- 
termined, and  if  stif flcient  amounts  of 
residues  can  be  produced  by  adminis- 
tering larger  doses  of  the  sponsored 
compound  to  target  animals,  the  peti- 
tioner would  be  allowed  to  follow  this 
procedure.  In  some  Instances,  chemical 
synthesis  of  residues  may  be  easier. 

6.  Required  date.  Because  the  rela- 
tive persistence  of  residues  in  edible 
tissues  (i.e.,  the  likelihood  that  resi- 
dues will  be  found  In  edible  tissue)  is 
one  consideration  in  selecting  specific 
residues  for  toxicity  testing,  the  pro- 
posed regulations  require  that  the 
total  number  and  the  relative  quanti- 
ties of  residues  be  determined  immedi- 
ately following  cessation  of  treatment, 
as  well  as  at  a  sufficient  number  of  in- 
tervals after  the  initial  measurement 
to  determine  the  depletion  trend  of  In- 
dividual residues.  The  number  of  these 
measuremenU  needed  to  Identify  de- 
pletion trends  depends  upon  the  kinet- 
ics of  depletion  of  the  sponsored  com- 
pound, and  for  this  reason  the  com- 
plete extent  of  daU  collection  cannot 
be  specified  in  advance. 

The  need  for,  and  extent  of,  chemi- 
cal  characterization   of   residues   de- 
pends on  a  number  of  factors.  Ordi- 
narily, compounds  constituting  a  sig- 
nificant fraction  of  the  total  residue 
require  sufficient  physical  and  chemi- 
cal characterization  to  permit  a  deter- 
mination of  whether  or  not  a  structur- 
al change  has  taken  place  that  could 
increase  the  carcinogenic  potency  of 
the  residue  over  that  expected  of  the 
sponsored  compound,   e.g.,   formation 
of  epoxides  from  olefins,  N-hydroxyla- 
tion  of  aromatic  amines,  cycllzation  of 
hydroxyacids     to     suspect     lactones 
(Refs.  14  and  15).  In  some  instances,  it 
may  be  Impossible  to  Judge  whether 
the  residue  has  carcinogenic  potential, 
but    sufficient    structural    alteration 
alone  may  be  enough  to  esUbllsh  the 
need  for  further  characterization.  Be- 
cause   these    structural    changes    are 
common  during  meUbolism   and  be- 
cause It  is  the  tissue  residues  to  which 
human  beings  potentially  will  be  ex- 
posed, this  characterization  will  nor- 
mally be  required.  When  the  agency 
determines  that  a  component  of  the 
residue  requires  chronic  toxicity  test- 
ing (because  of  tissue  concentration 
and  persistence  and/or  expecUtion  of 
increased      carcinogenic      potential), 
chemical     characterization     and     an 
effort  to  obtain  sufficient  quantities  of 


the  re8ldue<s)  for  toxicity  testing  will 
be  necessary.  (See.  however,  section 
inc.,  below.) 

Residues  that  appear  to  become 
"bound"  to  tissue  components  (Le., 
those  whose  rate  of  depletion  appears 
to  be  no  greater  than  the  turnover 
rates  of  tissue  components)  cannot  be 
automatically  exempted  from  the  re- 
quirements of  the  regulation.  These 
residues  may  be  hazardous  to  humans 
ingesting  edible  tissues.  The  residues 
can  be  identified  by  a  variety  of  stand- 
ard techniques  (Refs.  44,  45,  and  46). 
Of  course,  any  such  residue  will  be 
exempt  from  the  regvilation's  requlre- 
menU  if  it  can  be  shown  that  it  is  a 
normal  tissue  constituent  deriving 
from  a  meUbolite  of  the  sponsored 
compoimd  that  has  entered  normal 
pathways  of  intermediary  meUbolism 
of  target  animals  (Ref.  43). 

In  some  instances,  a  sponsor  may  be 
required  to  pursue  the  complete  char- 
acterization of  certain  relatively  minor 
meUbolites  if  partial  physiochemlcal 
characterization  indicates  that  a  struc- 
tural change  during  meUbolism  in  the 
target  animal  has  introduced  molecu- 
lar moieties  of  carcinogenic  potential 
greater  than  that  expected  of  the 
sponsored  compound,  e.g..  nitrosation 
of  an  amine  of  imknown  carcinogenic 
potential  to  produce  nitrosamines  of 
known  carcingenic  potential  (Refs.  14 
and  47). 

Because  uncharacterized  tissue  resi- 
dues may  pose  a  risk  to  public  health, 
the  proposed  regulation  would  require 
that  the  procedures  for  separation,  pu- 
rification, characterization,  and  identi- 
fication be  consistent  with  the  best 
available  scientific  and  technological 
capabilities.  Ordinarily,  the  agency 
will  require  attempts  at  characteriza- 
tion to  include  use  of  a  variety  of  pro- 
cedures based  on  the  various  forms  of 
chromatography,  spectroscopy,  and 
spectrometry. 

Allegations  have  been  made  that  the 
regulations  impose  unreasonable  re- 
quiremenU  (Le..  that  the  regulations 
require  inordinately  complex,  and 
therefore  costly,  experimental  proce- 
dures) and  that  the  information  to  be 
gained  from  these  tests  is  not  worth 
the  costs  of  gathering  It.  Both  al.ega- 
tions  either  ignore  the  current  state  of 
these  sciences  or  misunderstand  the 
requirements  of  the  protx>sed  regula- 
tions. All  the  procedures  described  in 
the  proposal  are  standard  techniques 
that  are  widely  used  in  basic  biochem- 
istry and  pharmacology  investigations. 
A  few  comments  showed  (x>nfusion 
about  the  requirements  associated 
with  the  meUlx>Iite  identification 
study.  To  correct  any  potential  misun- 
derstanding, the  Commissioner  has 
eliminated  the  earlier  requirement 
that  all  residues  of  the  sponsored  com- 
pound be  identified  until  the  spon- 
sored compound  has  been  depleted  for 
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three  half-lives  in  the  target  animals. 
A  safety  assessment  requires  Informa- 
tion on  the  trends  of  residue  depletion 
in  the  target  animal's  tissues.  There- 
fore, the  Commissioner  proposes  to 
substitute  the  requirement  that  resi- 
dues be  identified  at  sufficient  inter- 
vals to  permit  determination  of  the 
trends  of  depletion  of  individual  tissue 
residues. 

6.  Format  for  data  submission.  The 
Conunissioner  has  concluded  that  the 
format*  for  presenting  results  of  meU- 
bolic studies  should  be  standardized  to 
palnimize  the  possibility  of  misinter- 
preting the  daU.  Because  these  stud-, 
ies  will  be  the  basis  for  major  public 
health  decisions,  the  Commissioner 
considers  it  essential  that  they  be  car- 
ried out  and  reported  in  keeping  with 
the  best  available  criteria.  The  two 
professional  societies  listed  in  the  pro- 
posed regulations  (American  Chemical 
Society  and  American  Society  of  Bio- 
logical Chemists)  follow  policies  for 
accepting  manuscripts  that  embody 
the  best  available  criteria  for  collect- 
ing, interpreting,  and  reporting  scien- 
tific daU  of  the  type  required  by  this 
regulation. 

C.  COMPARATTVe'  MZTABOLISIC  STin>T  TO 
AID  IN  ASSESSING  CAKCnfOGENICITT  OF 
INTRACTABLE  RESIDDES 

1.  Sponsored  comj)ound  always 
tested:  rationale  and  procedure.  The 
sponsored  compound  itself  must 
always  be  tested  for  carcinogenesis 
when  it*ls  determined  on  the  basis  of 
the  threshold  assessment  and  the  ini- 
tial meUbolism  study  required  by  the 
regulation  that  a  sponsored  compound  - 
has  the  potential  to  contaminate 
edible  tissues  with  residues  whose  con- 
simiption  may  pose  a  human  risk  of 
carcinogenesis.  Even  if  the  sponsored 
compound  is  not  detected  among  the 
residues,  there  are  compelling  reasons 
for  testing  the  sponsored  compound  in 
addition  to  testing  any  residues  identi- 
fied according  to  the  criteria  already 
discussed  in  section  III.B  above.  MeU- 
bolic transformation  or  nonenzymatic 
degradation  of  a  sponsored  compound 
can  lead  to  a  number  of  tissue  residues 
that  cannot  be  obtained  (either  by  iso- 
lation or  synthesis)  in  sufficient 
amounts  for  carcinogenicity  testing. 
(These  residues  are  referred  to  in  this 
document  as  "intracUble  residues".) 
Testing  the  sponsored  compound 
itself,  therefore,  provides  an  experi- 
mental means  for  acquiring  data  bear- 
ing on  the  carcinogenic  potential  of 
such  residues. 

Although  the  dominant  criterion  for 
selecting  test  animal  species  or  strains 
for  chronic  toxicity  testing  will  be  the 
degree  to  which  a  species  or  strain 
models  man,  applying  a  secondary  cri- 
terion for  selection  can  help  to  address 
the  problem  of  intractable  residues. 
Specifically  selection  of  test  animals 
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can  also  be  based  on  comparative  me- 
Ubolism data  (target  animal  versus 
test  animal).  These  daU  can  be  used 
to  determine  the  extent  to  which  par- 
ticular species  or  strains,  due  to  the 
way  they  meUbolically  convert  the 
sponsored  compound,  will  be  exposed 
during  testing  to  the  same  comple- 
ment of  residues  to  which  man  may  be 
exposed  in  tissues  derived  from  target 
animals. 

For  example,  if  a  metabolite  detect- 
ed as  a  residue  in  edible  tissues  of  the 
target  animal  is  determined  to  be  toxi- 
cologically  Important,  the  sponsor  will 
be  asked  to  isolate  or  synthesize  the 
compound  for  purposes  of  toxicity 
testing.  If  all  such  attempts  fail,  then 
the  comparative  meUbolism  approach 
Is  available  if  a  potential  test  animal 
species,  when  admlnstered  the  spon- 
sored compound,  is  shown  to  produce 
the  same  meUbolite.  There  is  thus 
some  assurance  that  the  toxicity  test 
of  the  sponsored  compound  also  pro- 
vides an  estimate  of  the  toxicity  of  the 
intracUble  meUbolite.  Because 
human  food  could  be  contaminated 
with  the  intracUble  meUbolite.  this 
te^t  is  a  practical  approach  to  a  com- 
plex and  important  issue. 

This  construct  was  included  in  the 
February  1977  notice  in  response  to 
comments  that  either  suggested  that 
all  meUbolites  ought  to  be  ignored 
(which  the  Commissioner  concludes  is 
neither  legally  nor  scientifically  ac- 
cepUble)  or  that  all  meUbolites  must 
be  isolated  and  independently  tested 
(which  is  not  always  possible,  for  tech- 
nical reasons).  Further,  the  Commis- 
sioner invited  additional  comment  on 
this  construct. 

Comments  on  the  use  of  compara- 
tive meUbolism  to  deal  with  intracU- 
ble residues  addressed  several  points: 
the  definition  of  "intractable  resi- 
dues," the  criteria  for  determining 
whether  a  test  species  will  produce  the 
same  complement  of  intractable  resi- 
dues as  the  target  animals,  the  basis 
for  treating  tracUble  and  intracUble 
residues  differently  for  chronic  test- 
ing, and  the  potential  use  of  "relay" 
toxicity  testing. 

One  comment  misinterpreted  the 
definition  of  "intracUble  residues."  It 
suggested  that  they  are  substances 
about  which  nothing  is  known.  The 
regulation,  however,  proposes  to 
define  the  term  "intracUble  residues" 
as  those  that  either  cannot  be  isolated 
from  biological  material  or  cannot  be 
synthesized  for  purposes  of  further 
testing.  The  experiments  that  will  al- 
ready have  been  conducted  for  deter- 
mining the  presence  of  intracUble  res- 
idues (e.g..  chromatographic  and  spec- 
troscopic -experiments)  will  furnish 
considerable  information  about  the 
physical  and  chemical  characteristics 
of  the  residues.  Accordingly,  basic 
techniques  of  biochemistry  and  phar- 
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macology  cmn  determine  whether  the 
test  animal  species  will  be  exposed  to 
the  same  complement  of  residues  that 
appear  in  the  target  animals'  tissues. 
These  techniques  will  ordinarily 
supply  enough  information  to  make 
such  an  evaluation.  Therefore,  the 
Commissioner  concludes  that  the  com- 
parative metabolism  studies  have 
merit  for  the  purpose  of  dealing  with 
intractable  residues. 

The  Commissioner  established  a 
series  of  requirements  that  can  be  sat- 
isfied by  different  experimental  tech- 
niques having  varying  degrees  of  rigor. 
To  avoid  multiple  interpretations  of 
the  same  set  of  experimental  observa- 
tions, the  Commissioner  concluded 
that  there  must  be  established  an  ad- 
ditional general  requirement  that  the 
experimental  technique  with  the 
greatest  degree  of  rigor  be  the  one 
used  for  metabolic  studies,  and  the 
agency  adopted  the  term  "best  availa- 
ble technology"  to  describe  this  re- 
quirement. Thus,  if  the  nature  of  resi- 
dues can  be  determined  by  ultraviolet 
spectroscopy  (a  method  of  very  low 
specificity)  or  by  mass  spectrometry  (a 
method  of  high  specificity)  the  Com- 
missioner will  require  the  use  of  the 
mass  spectrometric  method. 

The  Commissioner  rejects  the  sug- 
gestion that  all  compoimds  be  treated 
as  the  intractable  residues  are.  Animal 
bioassay  of  specific  metabolites  Is  the 
best  method  of  determining  potential 
for  chronic  toxicity,  and  the  Commis- 
sioner would  prefer  to  have  all  meta- 
bolites   chronically    tested.    However, 
recognizing  the  limitations  of  organic 
synthesis,    separation    sciences,    and 
facilities   available   to   conduct   long- 
term  bioassays  in  animals,  the  Com- 
missioner has  settled  for  using  com- 
parative metabolism  for  safety  assess- 
ment of  those  residues  requiring  the 
application  of  techniques  beyond  the 
bounds  of  the  best  available  technol- 
ogy.   Nevertheless,    sponsors   will    be 
held  to  the  task  of  conducting  the  best 
type  of  toxicity  study  for  selected  resi- 
dues that  are  susceptible  to  Identifica- 
tion and  isolation,  or  synthesis,  by  the 
best   available   technology.   Although 
deeming    it    essential    that    sponsors 
pursue  those  goals  with  the  best  sci- 
ence   and    technology    available,    the 
Commissioner     recognizes     that     the 
somewhat  less  than  Ideal  toxicity  as- 
sessment rendered  by  the  comparative 
metabolism  approach  is  useful  for  in- 
tractable residues.  This  position  Is  a 
reasonable  balance  between  complete- 
ly Ignoring  all  Intractable  residues  and 
requiring  their  pursuit  in  the  absence 
of  the  necessary  technology. 

One  comment  suggested  feeding  to 
test  animals  the  contaminated  tissues 
from  treated  target  animals  to  assess 
the  safety  of  residues  to  which 
humans  will  be  exposed  ("relay"  toxic- 
ity testing).  The  Commissioner  rejects 
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using  relay  testing  because  it  has  two 
important  limitations.  Practical 
animal  testing  is  limited  to  a  relatively 
small  number  of  animals  as  surrogates 
for  the  entire  human  population,  and 
the  only  way  to  overcome  the  known 
limitations  of  such  bioassays  Is  to  feed 
the  small  number  of  animals  levels  of 
the  test  compounds  that  are  far  In 
excess  of  the  levels  of  animal  drug  res- 
idues to  which  humans  are  expected 
to  be  exposed.  Because  tissues  of  ani- 
mals do  not  contain  residue  levels  suf- 
ficiently high  to  compensate  for  the 
known  limitations  of  standard  bioas- 
says and  because  they  therefore  are 
not  a  suitable  basis  for  evaluating  the 
residue's  carcinogenic  potency,  as  that 
term  Is  used  In  this  notice,  the  Com- 
missioner must  reject  the  use  of  relay 
toxicity  testing.  Further,  the  direct 
use  of  tissues  from  treated  animals  as 
test  material  does  not  permit  deter- 
mining which.  If  any.  specific  residues 
are  responsible  for  the  observed  ef- 
fects and  the  contribution  of  the  resi- 
dues to  the  effects. 

Data  collected  according  to  the  pro- 
cedures and  criteria  above  will:  (1)  Es- 
tablish the  number  of  metabolltles  in 
target  animals  and  in  a  number  of  spe- 
cies/strains of  test  animals;  (11)  pro- 
vide Information  about  the  chemical 
structure  of  these  metabolltles  (the 
structure  of  some  metabolltles  will  be 
known  completely  although  for  others 
only  partial  Information  will  be  availa- 
ble); (III)  provide  Information  about 
the  persistence  of  these  metsfbolitles 
in  tissues;  and  (Iv)  provide  information 
about  their  mutagenic  cell  transfor- 
mation, or  their  DNA  damage  poten- 
tialities. This  Information  will  permit 
FDA  to  classify  the  residues  Into  the 
tractable  and  intractable  categories,  to 
select  from  the  category  of  tractable 
residues  those  that  must  be  subjected 
to  chronic  toxicity  testing,  and  to  doc- 
ument this  selction.  Criteria  for  classi- 
fying residues  into  the  tractable  and 
Intractable  categories  were  discussed 
earlier.  Criteria  for  selcectlng  tracta- 
ble residues  for  chronic  toxicity  test- 
ing will  be  discussed  in  turn  below. 

First,  It  is  unnecessary  to  require 
that  all  tractable  residues  be  subjected 
to  chonlc  toxicity  testing.  Most  often. 
Judicious  use  of  well-established  bio- 
chemical knowledge  will  eliminate  the 
need  for  such  extensive  testing.  A 
good  estimate  of  the  carcinogenic  po- 
tential of  the  sponsored  compound 
and  Its  metabolltles  can  be  obtained 
without  testing  each  of  the  tracUble 
metabolltles. 

Ordinarily,  xenoblotics  are  metabo- 
lidy  transformed  by  target  animals, 
test  animals,  and  man  In  sequences  of 
enzyme-catalyzed  reactions,  with  con- 
siderable Interspecies  similarities  (Ref. 
48).  The  described  metabolic  studies, 
especially  the  studies  In  comparative 
metabolism,  will  provide  significant  in- 


formation about  these  reaction  se- 
quences and  there  interspecies  similar- 
ities. 

It  Is  obviously  unnecessary  to  sub- 
ject to  Independent  chronic  toxicity 
testing  intermediates  in  sequences 
that  are  reasonable  expected  to  be 
similar  In  man  and  the  selected  species 
of  test  animals,  and  which  also  are  res- 
idues in  target  animal  tissues.  Testing 
the  leading  substrate  of  each  sequence 
will  be  sufficient.  Tractable  residues  in 
target  animals  that  are  not  produced 
by  the  selected  test  animal  species 
must  be  tested  independently  In  the 
absence  of  Information  that  they  are 
not  carcinogenic. 

Finally,  to  estimate  reaaonably  the 
carcinogenic  poetential  of  the  spon- 
sored compound  and  its  metabolites  In 
target  animal  tissues,  one  must  elimi- 
nate the  confounding  effects  of  meta- 
bolites or  sequences  of  biotransforma- 
tion reactions  unique  to  the  chosen 
test  animal  species.  These  metaboli> 
ties,  if  present,  could  be  subjected  to 
short-term  tesU  (mutagenicity,  cell 
transfonnation.  or  DNA  repair)  to 
assess  their  inherent  potential  to  pro- 
duce irreversible  effects  when  in  Inti- 
mate contact  with  tissues  and  tissue 
components.  Negative  findings  would 
eliminate  these  residues  from  further 
consideration  as  factors  likely  to  con- 
found the  results  of  bioassays.  Fur- 
ther, if  these  residues  are  known  or 
expected  to  be  common  to  the  chosen 
test  animals  and  m^n.  negative  find- 
ings would  eliminate  them  from  the 
residues  of  toxlcologlcal  (In  this  in- 
stance carcinogenic)  concern.  On  the 
other  hand,  a  positive  finding  would 
be  a  clear  indication  that  they  are 
prime  candidates  as  the  causative 
agents  of  adverse  findings  In  test  ani- 
mals. 

2.  Selection  of  residues  for  chronic 
toxicity  testing.  Based  on  all  the  stud- 
ies described  above,  the  Commissioner 
will  select  those  residues,  in  addition 
to  the  sponsored  compound,  that  re- 
quire chronic  toxicity  testing. 

IV.  Chrowic  Toxicity  Tistihg 

The  sponsored  compound  and  any 
residues  selected  for  testing  must  be 
subjected  to  oral,  lifetime,  dose-re- 
sponse studies  In  two  of  the  test 
animal  species  strains  selected  under 
the  criteria  described  In  the  foregoing 
paragraphs.  The  purpose  of  these 
studies  Is  to  determine  whether  the 
compounds  under  test  are  carcinogenic 
and.  if  so.  to  establish  the  lowest  limit 
of  reliable  measurement  that  must  be 
achieved  by  any  regulatory  assay  for 
monitoring  residues  resulting  from  use 
of  the  ^i^nsored  compound. 

Several  comments  on  this  feature 
dealt  with  testing  chemical  compounds 
for  carcinogenic  potential,  and  ad- 
dressed two  major  issues:  (I)  The 
design  of  chronic  studies,  and  (11)  the 


relevance  of  animal  testing  in  evaluat- 
ing human  safety. 

A.  DESIGN  or  CARCIMOCENICrTT  STUDIES 

Comments  on  the  proposal  and  the 
notice  expressed  contrasting  opinions 
on  the  design  features  of  carcinogen- 
icity studies  with  experimental  ani- 
mals. The  comments  specifically  ad- 
dressed: (1)  Selection  of  appropriate 
test  animals;  (11)  conditions,  levels,  and 
duration  of  exposure;  (ill)  statistical 
design  as  It  relates  to  number  of  ani- 
mals assigned  to  the  various  levels  of 
exposure;  and  (iv)  the  adequacy  of 
controls. 

The  Impact  of  these  design  features 
on  interpreting  animal  carcinogenesis 
data  is  an  Important  and  controversial 
matter  currently  under  Intense  scien- 
tific investigation.  The  major  effort  at 
FDA's  National  Center  for  Toxlcologl- 
cal Research  (NCTR)  is  specifically 
aimed  at  developing  relevant  protocols 
and  experimental  designs  for  carcino- 
genicity testing.  The  agency  has  also 
beg\m  to  work  on  supplementing  the 
NCTTR  effort  within  the  Interagency 
Regulatory  Ualson  Group  (IRLG). 
Until  these  efforts  are  concluded  and 
the  results  incorporated  into  regula- 
tions or  into  official  publications,  the 
Commissioner  recommends  as  guid- 
ance the  report  of  the  Food  and  Drug 
Advisory  Committee  on  Protocols  for 
Safety  E\'aluatlon:  Panel  on  Carcino- 
genesis. Report  on  Cancer  Testing  in 
the  Safety  Evaluation  of  Food  Addi- 
tives and  Pesticides  ("Toxicology  and 
Applied  Pharmacology."  20:419-438. 
1971).  This  report  reviews  and  ana- 
lyzes all  facets  of  experimental  design 
that  have  been  developed  and  scrutini- 
zed by  competent  scientists  before 
1971.  To  facilitate  Incorporating  later 
developments  in  testing  standards  as 
they  evolve,  the  proposed  regulations 
suggest  that  petitioners  submit  devel- 
oped protocols  to  the  Commissioner 
for  review  and  updating  before  initiat- 
ing studies. 

B.  RELEVANCE  OF  ANIMAL  TESTING  IN 
EVALUATING  POTENTIAL  FOR  HUMAN 
CARCINOGENESIS 

Several  comments  on  this  aspect  of 
the  regulation  dealt  with  the  merits 
and  shortcomings  of  animal  testing  as 
an  experimental  tool.  Some  comments 
pointed  out  that  even  animal  testing 
using  the  best  experimental  protocols 
can  never  prove  conclusively  that  a 
compound  is  not  carcinogenic,  and 
that  under  these  circumstances  some 
weak  carcinogens  may  escape  Identifi- 
cation. Other  comments  expressed  the 
contrasting  view  that  adequate  proto- 
cols can  be  devised.  Still  others  ques- 
tioned the  propriety  of  drawing  con- 
clusions about  human  carcinogenesis 
from  data  collected  with  experimental 
animals.  Additional  comments  of  the 
same    type    were    received    on    these 
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Issues  after  the  February  1977  notice. 
None  of  these  comments  provided  any 
evidence  or  argimient  that  persuades 
the  Commissioner  to  revise  any  provi- 
sion of  this  part  of  the  regiUations. 
Several  comments  sugested  using 
short-term  in  vitro  tests,  singly  or  as 
part  of  a  tiered  testing  system,  as  a 
substitute  for  long-term  toxicity  test- 
ing. One  comment  stated  that  the  reg- 
ulation should  apply  only  to  directly 
acting  carcinogens  and  that  indirectly 
acting  carcinogens  should  be  treated 
differently. 

The  act  requires  that  in  assessing 
the  safety  of  animsil  drugs  the  carcino- 
genic potential  of  residues  be  evaluat- 
ed. Ordinarily,  the  evaluation  must  be 
based  on  appropriate  testing.  Given 
the  gravity  of  the  decisions  that 
depend  on  the  results  of  these  evalua- 
tions, the  most  relevant  scientific  in- 
formation must  be  collected.  As  a 
source  of  information,  direct  carcino- 
genesis testing  of  chemical  compounds 
in  man  is  and  must  remain  beyond  the 
ethical  bounds  placed  by  society  on 
human  experimentation.  Without  this 
information  source,  which  would  be 
the  most  relevant,  alternative  sources 
are  human  epidemiology  studies  and 
animal  experimentation.  Human  epi*' 
demiology  may  provide  post  facto  in- 
formation about  the  carcinogenic  ef- 
fects of  chemical  compounds  on  man. 
However,  this  experience  cannot  be 
the  central  basis  for  food  safety  valu- 
ations for  several  reasons,  including 
the  inherent  imprecision  of  human 
epidemiology  and  the  same  ethical  ob- 
jections that  make  direct  experimenta- 
tion in  man  unacceptable. 

There  may  be  a  high  degree  of  confi- 
dence that  a  compound  found  to  be  a 
carcinogen  in  an  epidemiology  study  is 
a  human  carcinogen  because  no  inter- 
species extrapolation  is  required.  How- 
ever, so-called  "negative"  epidemio- 
logy data  (data  not  showing  carcino- 
genesis associated  with  a  substance) 
are  generally  inadequate  to  overcome 
positive  evidence  of  carcinogenesis 
from  an  animal  study.  Sources  of  data 
are  often  Inadequate  for  Identifying  a 
specific  exposed  human  population. 
Human  t>elngs  are  exposed  to  multiple 
potential  carcinogens,  and  it  is  diffi- 
cult or  impossible  to  distinguish  their 
several  effects.  Moreover,  the  precise 
amount  of  human  exposure  to  particu- 
lar substances  Is  rarely  known.  Thus, 
limitations  on  the  use  of  epidemiology 
data  include  (1)  the  degree  to  which 
the  study  population  can  be  defined  in 
terms  of  potential  exposure,  number 
exposed  to  the  suspected  risk,  and  the 
length  of  the  observation  Intervals.  (2) 
the  degree  to  which  the  "standard" 
population  used  as  the  control  is  com- 
parable to  the  study  population,  and 
(3)  the  role  of  other  factors  that 
might  be  related  to  different  carcino- 
genic responses.  Further,  seldom  are 
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there  sufficient  numbers  of  subjects 
available  to  permit  broad-scale  conclu- 
sions. 

The  degree  to  which  study  popula- 
tions can  be  characterized  by  the  level 
of  exposure  to  specific  carcinogens  will 
ordinarily  vary  considerably  because 
of  the  lack  of  measurement  In  the 
early  years  of  exposure.  Comparison 
of  exposed  populations  requires  con- 
trasting morbidity  and  mortality  sta- 
tistics of  a  target  population  with 
those  of  a  "standard"  population. 
However,  the  validity  of  any  conclu- 
sion reached  from  these  comparisons 
depends  upon  the  extent  to  which 
other  variables  related  to  cancer  inci- 
dence can  be  matched,  adjusted,  or  ac- 
counted for  In  the  analysis.  These  con- 
trols on  data  are  costly,  time  consum- 
ing, and  fraught  with  imprecision.  Fi- 
nally, detailed  human  pathology, 
which  is  important  in  demonstrating 
the  role  of  specific  carcinogens  in  the 
induction  of  rare  tumors,  is  seldom 
available. 

The  Commissioner  therefore  con- 
cludes that  the  agency  must  continue 
to  rely  on  animal  testing  for  evaluat- 
ing the  safety  for  humans  of  chemical 
compounds  proposed  for  use  in  food- 
producing  animals.  E^xtensive  evidence 
substantiates  this  view  (Refs.  13,  49. 
and  50).  Consequently,  the  use  of 
animal  tests  is  generally  recognized 
and  accepted  by  regulatory  agencies  as 
the  principal  basis  for  assessing  poten- 
tial risks  from  exposure  to  chemicals 
(Refs.  51,  52.  and  53).  This  basis  has 
been  universally  recognized  and  ac- 
cepted by  the  courts  (see  e.g.  EDF  v. 
EPA.  510  P.  2d  1292  (D.C.  Ctr.  1975)). 
Moreover,  the  act  does  not  distinguish 
beteen  human  carcinogens  and  com- 
pounds demonstrated  to  be  carcino- 
genic in  test  animals.  Instead,  it  as- 
sumes that  an  animal  carcinogen  pre- 
sents an  unacceptable  risk  of  cancer  In 
human  beings.  In  this  context,  the 
issue  of  relevance  to  man  of  data  from 
tests  in  animals  must  be  refocused.  In 
view  of  the  strong  policy  in  the  gener- 
al safety  provisions  of  the  act.  which, 
includes  the  Delaney  clause,  the  pri- 
mary regulatory  objective  must  be  to 
avoid  falsely  negative  determinations 
of  the  carcinogenic  potential  of  com- 
pounds under  test  In  experimental  ani- 
mals. In  this  setting,  the  agency's  only 
tenable  regulatory  posture  is  to  select 
bioassay  protocols  that  utilize  test 
animal  species/strains  that  are  consid- 
ered the  best  surrogates  for  man.  The 
selection  Is  based  on  avtdlable  toxicolo- 
gic and  metabolic  Information. 

Numerous  terms  are  used  to  describe 
various  proposed  mechanisms  of  in- 
duction of  chemical  carcinogenesis, 
e.g.,  direct  carcinogens,  indirect  car- 
cinogens, promoter,  initiators,  cocar- 
cinogens.  The  current  knowledge  of 
the  mechanism  of  chemical  induction 
of  cance  Is  generally  not  adequate  to 
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permit  these  subtle  distinctions.  Fur- 
ther, the  types  of  scientific  studies 
necessary  to  Identify  precise  modes  of 
action  for  specific  carcinogens  are  not 
yet  refined  to  the  point  that  they  can 
be  commonly  applied  (Ref.  54). 

Moreover,  the  act  does  not  distin- 
guish between  soK»lled  direct"  and 
"indirect"  carcinogens,  and  all  types 
(assuming  they  are  experimentally  dis- 
tinguishable) pose  the  same  kinds  of 
health  risk  to  the  public— namely,  the 
risk  of  human  cancer— that  the  act 
seeks  to  prevent.  Therefore,  the  Com- 
missioner concludes  that  there  is  gen- 
erally no  scientific  basis  for  making 
regulatory  distinctions  among  carcino- 
gens. 

The  Commissioner  agrees  that 
short-term  In  vitro  tests  have  a  place 
in  assessing  the  carcinogenicity  of 
chemicals,  as  described  in  the  preced- 
ing sections  of  this  preamble,  when 
they  are  intelligently  applied  and  in- 
terpreted. However,  the  Commissioner 
does  not  agree  that  these  testa  can 
now  substitute  for  long— term  bioas- 
says.  The  reasons  for  this  conclusion 
were  articulated  by  the  expert  com- 
mittee of  the  National  Cancer  Insti- 
tute on  the  use  of  these  tests  (Ref.  13). 

At  present,  none  of  the  short-term  tests 
can  l>e  used  to  establish  whether  a  com- 
pound will  or  will  not  be  carcinogenic  in 
humans  or  experimental  animals.  Positive 
results  obtained  in  these  systems  suggest  ex- 
tensive testing  of  the  agent  in  long-term 
animal  bioassays.  particularly  If  there  are 
other  reasons  (or  testing.  Negative  results  in 
a  short-term  test,  however,  do  not  establish 
the  safety  of  the  agent. 

C.  IMTBRPRTTATION  OF  TEST  DATA— TS  THE 
COICPOOin)  A  CARCINOGEN? 

The  majority  of  comments  on  the 
February  1977  notice  requested  great- 
er specificity  concerning  classification 
of  sponsored  compounds  as  carcino- 
gens, potential  or  suspect  carcinogens, 
and  noncarcinogens. 

The  objective  of  collecting  and  inter- 
preting test  data  is  to  decide  whether 
or  not  the  compounds  under  test  (the 
sponsored  compoimd  and  any  selected 
metabolites)  are  carcinogens.  Within 
certain  limits  of  confidence,  statistical 
treatment  of  chemical  carcinogenesis 
data  can  provide  objective  criteria  for 
such  determinations.  To  the  question 
"Is  the  tested  compound  a  test-animal 
carcinogen?"  statistics  can  supply  one 
of  two  types  of  answer. 

(1)  With  "x"  percent  confidence  (I.e.. 
in  "X"  cases  out  of  100).  "y "  dose  of 
the  test  compound  will  Increase  the 
carcinogenesis  risk  of  test-animals 
over  controls  by  no  more  than  "s"  and 
no  less  that  "t";  or 

(U)  With  "x"  percent  confidence,  "y" 
dose  of  the  test  compound  wjll  In- 
crease the  carcinogenesis  risk  of  test 
animals  over  controls  by  not  more 
than  "8." 
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An  imswer  of  the  first  type  Is  possi- 
ble only  when  the  observed  incidence 
of  carcinogenesis  in  the  test  animals  is 
significantly  greater  than  that  in  the 
controls.  When  the  observed  incidence 
is  the  same  for  test  and  control  ani- 
mals, only  an  answer  of  the  second 
type  Is  possible. 

A  statistically  significant  Increase  In 
the  Incidence  of  carcinogenesis  in  one 
species  or  strain  of  test  animals  (I.e.. 
an  answer  of  the  first  type)  is  suffi- 
cient evidence  to  classify  the  test  com- 
pound as  a  test-animal  carcinogen.  Be- 
cause, for  the  purpose  of  these  regula- 
tions, the  act  does  not  distinguish  be- 
tween human  and  animal  carcinogens, 
a  test  compound  as  a  test-animal  car- 
cinogen brings  into  play  the  require- 
ments of  the  anticancer  clause. 

If  the  animal  test  data  will  permit 
only  an  answer  of  the  type,  the  deci- 
sion whether  to  classify  the  test  com- 
poimd as  a  test-animal  carcinogen  Is 
more  difficult.  A  negative  test  finding, 
as  pointed  out  In  some  comments,  can 
mean  either  that  the  test  compound  is 
not  a  test-animal  -carcinogen  of  that 
the  bloassay  protocol  lacks  a  sufficient 
number  of  animals  to  discern  an  In- 
crease In  the  risk  of  carcinogenesis  in 
the  test  animals.  In  those  cases,  a  deci- 
sion must  be  made  whether  to  classify 
a  tested  compound  as  a  noncarcinogen 
or  to  require  fiuther  experimentation 
appropriate  for  resolving  questions  of 
safety.  The  Commissioner  will  con- 
clude that  a  sponsored  compound  Is 
not  a  carcinogen  if  the  sponsored  com- 
pound and  each  of  the  tested  metabo- 
lites yields  negative  results.  For  pur- 
poses of  these  regulations,  the  Com- 
missioner is  proposing  that  the  ab- 
sence of  a  significant  increase  in 
tumor  Incidence  in  each  of  two  differ- 
ent animal  bioassays.  conducted  in  ac- 
cordance with  good  laboratory  prac- 
tices and  designed  according  to  princi- 
ples referenced  above,  is  (In  the  ab- 
sence of  other,  positive  data)  sufficient 
evidence  of  noncarclnogenlclty. 

V.  Operational  DsriNrnoii  or  the  No- 
REsnnjB  Requirement 

A.  ALTERNATE  OPERATIONAL  DEPINITIONS 

If  It  has  been  determined  that  a 
sponsored  compound  when  admnis- 
tered  to  food-producing  animals  has 
the  potential  to  contaminate  edible 
tissue  with  residues  whose  consump- 
tion may  pose  a  risk  to  hiunan  carcino- 
genesis, the  agency  cannot  approve 
the  sponsored  compound  unless  it  can 
be  demonstrated  that  conditions  of 
use  can  be  established  that  ensure 
that  the  no-residue  requirement  of  the 
act  will  be  met.  To  establish  those  con- 
ditions of  use  and  to  provide  a  means 
for  ascertaining  whether  these  condi- 
tions are  met  In  actual  practice,  some 
operational  definition  of  "no  residue" 
Is  necessary.  Indeed,  tlie  act  contem- 
plates that  the  Commissioner  will  pro- 


vide such  operational  definition,  for 
there  must  be  some  criteria  for  pre- 
scribing or  approving  methods  of  ex- 
amination for  measuring  residues. 

The  Commissioner  has  considered 
three  basic  alternative  approaches  to 
an  operational  definition  of  the 
phrase.  Under  one  approach,  the  term 
"no  residue"  might  be  operationally 
defined  as  satisfied  when  the  levels  of 
residues  fall  below  those  that  can  be 
measured  by  available  analytical 
methodology  (alternative  1).  A  second 
approach  would  be  to  establish  some 
low  finite  level  (e.g..  1  part  per  billion) 
as  a  "practical  zero"  and  to  require 
assays  that  can  reliably  measure  this 
zero,  and  to  Insist  on  the  development 
of  new  assays  If  available  assays  are 
not  adequate  (alternative  2).  Finally, 
"no  residue"  might  be  operationally 
defined  on  the  basis  of  quantitative 
carcinogenicity  testing  of  residues  and 
the  extrapolation  of  test  daU  using 
one  of  a  number  of  available  proce- 
dures to  arrive  at  levels  that  are  safe 
in  the  total  diet  of  test  animals  and 
that  would,  if  they  occurred,  be  con- 
sidered safe  in  the  total  of  man.  Under 
this  approach,  the  Commissioner 
would  require  assays  that  can  reliably 
measure  that  safe  level  in  edible  tis- 
sues (alternative  3).  For  the  reasons 
discussed  hi  section  V.B.  l)elow  in  this 
preamble,  the  Commissioner  has  con- 
cluded that  alternative  3  should  be 
adopted.  The  results  of  the  carcino- 
genicity testing  of  the  sponsord  com- 
pound and  any  selected  residues  will 
be  treated  by  the  statistical  proce- 
dures described  in  section  V. 

B.  CHOICE  or  AN  OPERATIONAL 
DETINITION 

1.  Alternative  one.  A  number  of 
assays  might  be  development  to  meas- 
ure the  concentration  of  a  chemical 
compound  (i.e..  residue)  in  an  edible 
tissue,  but  for  each  there  would  be 
some  level  below  which  the  compound 
under  analysis  could  not  be  measured. 
(See  section  I.E.  of  this  preamble.) 
Generally,  different  assays  for  the 
same  chemical  compound  will  have 
different,  and  sometimes  vastly  differ- 
ent, lowest  limits  of  measurement. 
The  no-residue  requirement  of  the  act 
could  be  translated  an  operational 
definition  that  is  based  solely  on  avail- 
able analytical  methodology  and  spe- 
cifically on  the  lowest  limit  of  mea- 
surement of  an  available  assay.  Thus, 
the  degree  of  public  risk  associated 
with  the  use  of  a  sponsored  compound 
would  l>ecome  a  function  solely  of  the 
capability  of  available  analytical  tech- 
nology. 

The  Commissioner  concludes  that 
this  approach  is  unsound  because  it  ig- 
nores all  quantitative  aspects  of  car- 
cinogenicity testing.  The  carcinogenic 
potency  of  different  chemicals  varies 
widely.  As  used  in  this  document,  the 


term  "potency"  refers  to  the  dose  re- 
quired to  produce  a  given  rate  of 
cancer.  Disregard  of  "potency"  in  de- 
veloping criteria  for  evaluating 
spnsored  compoimds  would  scientifl- 
calLy  unsound,  and  would  make  no 
sense  from  the  perspective  of  public 
health  protection  in  accordance  with 
the  Delaney  clause  and  the  general 
safety  provisions.  Such  disregard 
would  produce  situations  in  which  res- 
idues of  different  compounds  could 
present  widely  varying  risks.  The  regu- 
latory assays  selected  that  way  would 
not  represent  a'  consistent  ix)licy  of 
protecting  the  human  food  supply 
from  cancer  risks.  Indeed,  the  pattern 
of  protection  from  one  compound  to 
another  would  be  haphazard. 

2.  Alternative  ttoo.  A  second  ap- 
proach that  the  Commissioner  consid- 
ered was  to  establish  a  "practical  zero" 
for  the  residues  of  all  carcinogens. 
This  approach  would  have  one  advan- 
tage over  alternative  one;  It  would  pro- 
vide a  well-defined  criterion  for  the 
lowest  limit  of  measurement  that  any 
sponsor's  assay  would  have  to  satisfy. 
This  approach  also  would  not.  howev- 
er, take  into  account  differences  in 
carcinogenic  "potency"  among  various 
carcinogens.  (See  Table  III.)  There- 
fore, it  Is  unacceptable  for  the  same  as 
alternative  one.  Unless  the  "practical 
zero"  were  set  at  the  level  appropriate 
for  the  most  "potent"  carcinogen.  It 
would  provide  insufficient  protection; 
but  if  It  were  set  at  that  level,  it  might 
be  unnecessarily  ktrlngent  for  carcino- 
gens that  produce  a  response  that  is  of 
a  lower  magnitude.  In  sum.  no  one 
"practical  zero"  is  appropriate  for  all 
carcinogens. 

Moreover,  under  alternative  two.  the 
criterion  for  lowest  limit  of  measure- 
ment probably  would  reflect  consider- 
ation of  what  lowest  level  of  measure- 
ment is  "practical,"  given  the  state  of 
the  art  analytical  chemistry  or  bio- 
chemistry. In  addition  to  falling  to 
link  the  no-residue  standard  to  any 
consideration  of  carcinogenic  potency, 
this  approach  fails  on  the  ground  of 
practicality.  The  science  and  technol- 
ogy of  analytical  chemistry  and  bio- 
chemistry are  continuously  changing, 
and  a  lowest  limit  of  measurement 
considered  reasonable  at  one  time 
would  have  to  be  discarded  as  unrea- 
sonable at  a  later  time.  Whenever  a 
new  and  lower  criterion  for  the  limit 
of  measurement  v^ould  be  established, 
the  Commissioner  would  then  presum- 
ably require  that  use  of  all  compounds 
approved  under  the  prior  criterion  be 
suspended  until  methods  were  devel- 
oped to  measure  the  residues  at  this 
lower  level.  Such  a  situation,  in  the 
Commissioner's  Judgment,  would  be 
both  unreasonable  and  unmanageable. 

On  the  other  hand,  to  disregard  ad- 
vances in  analytical  chemistry  and 
mdhere   to    a    previously    established 
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practical  lowest  level  of  reliable  mea- 
surement with  no  public  health  ration- 
ale for  doing  so  would  be  contrary  to 
the  statutory  purpose  and.  ultimately, 
arbitrary  and  capricious. 

A  modification  of  the  basic  "practi- 
cal zero"  also  has  been  suggested,  i.e.. 
that  Congress  intended  FDA  to  adopt 
a  practical  zero  set  at  the  level  of  ana- 
lytical technology  at  the  time  the  var- 
ious Delaney  clauses  were  adopted. 
Under  this  theory  for  food  additives, 
the  practical  zero  would  be  set  at  the 
level  of  technology  in  1958;  the  DES 
proviso  would  be  governed  by  the  level 
of  technology  in  1962;  and  new  animal 
drugs,  by  the  level  in  1968.  This 
uneven  floor  of  technology  is  inappro- 
priate not  only  for  the  reasons  that 
make  any  "practical  zero"  level  inap- 
propriate, but  also  because  it  would  be 
impossible  for  the  agency  to  adminis- 
ter and  has  no  basis  in  the  policy  or 
legislative  history  of  the  various 
amendments  to  the  act. 

3.  Alternative  three.  A  third  ap- 
proach to  defining  operationally  the 
no-resldue  requirement  is  to  establish 
a  required  lowest  limit  of  measure- 
ment for  each  sponsored  compound  on 
the  basis  of  data  derived  from  mea- 
surements of  the  carcinogenic  re- 
sponse resulting  from  various  amounts 
of  the  compoimd  Itself  or  selected  me- 
tabolites (Dose-response  studies).  A 
result  of  the  increasing  understanding 
of  chemic^  carcinogenesis  is  that  the 
question  asked  is  no  longer  merely 
whether  a  substance  is  a  carcinogen, 
but  what  is  the  amount  required  to 
produce  a  given  incidence  of  cancer 
(Ref.  55).  This  concept  of  a  dose-re- 
sponse relationship  has  long  been  used 
in  medicine  to  determine  safe  and  ef- 
fective does  of  therapeutic  agents.  It  is 
customarily  used  to  describe  the  com- 
monplace observation  that  in  the  ma- 
jority of  cases,  different  quantities  of 
two  differenct  pharmacological  agents 
are  needed  to  elicit  the  same  pharma- 
cological effect  (relative  potency) 
(Ref.  56). 

Both  pharmacological  effects  and 
carcinogenic  effects  are  biological  ef- 
fects, and  there  is  no  a  priori  reasons 
why  the  concept  of  relative  potency 
should  apply  to  the  former  but  not  to 
the  latter.  Carcinogenesis  bioassays  of 
incn^asing  refinement  conclucted  over 
the  last  20  or  so  years  have  borne  out 
this  notion  of  relative  potency  for  car- 
cinogens. Thus,  scientists  ever  more 
frequently  speak  of  weak  and  strong 
carcinogens.  In  doing  so.  they  express 
what  is  implied  by  the  observation,  for 
example,  that  dietary  exposure  to 
comparatively  small  amounts  of  2-ace- 
tylamino  fluorine  causes  bladder 
cancer  in  rodents  at  the  same  rate  as 
does  exposure  to  comparatively  large 
dietary  amounts  of  saccharin.  Under 
this  approach,  relative  carcinogenic 
potency  is  given  specific  consideration 
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because  actual  chronic  toxicity  test 
data  are  used  to  determine  the  level  of 
residues  in  edible  tissue  that  an  assay 
must  be  capable  of  measuring  reliably. 
Thus,  it  permits  a  rational,  uniform 
procedure  for  establishing  the  re- 
quired lowest  limit  of  measurement 
for  assays  and  avoids  the  major  defi- 
ciencies Inherent  in  alternatives  one 
and  two.  This  approach  directly  car- 
ries out  the  statutory  purpose  of  pro- 
tecting the  human  food  supply  from 
residues  that  pose  a  carcinogenic  risk 
to  man. 

Should  new  information  develop  on 
the  dose-response  relationship  be- 
tween the  level  of  residues  of  a  spon- 
sored compound  and  the  iiKiidence  of 
cancer,  this  approach  would  provide  a 
practical  basis  for  determining  wheth- 
er a  new  assay  is  required  to  establish 
compliance  with  the  no-residue  stand- 
ard. Thus,  this  approach  contributes 
to  regulatory  stability  and  predictabi- 
lity. Likewise,  the  Commissioner  can 
provide  the  maximum  public  health 
protection  based  on  quantitative  car- 
cinogenesis data.  For  these  reasons, 
the  Commissioner  concludes  that  al- 
ternative three  is  the  most  appropri- 
ate means  for  implementing  the  stat- 
ute and  the  most  rational  approach  to 
developing  an  operational  definition  of 
"no  residue." 

By  adopting  this  approach  to  imple- 
menting the  no-residue  standard,  the 
Commissioner  has  assumed  that:  (1) 
The  dose-response  relationship  be- 
tween chemical  compounds  and  car- 
cinogenesis can  be  quantified,  and  (11) 
a  dietary  level  of  a  carcinogen  can  be 
identified  at  which  no  significant 
human  risk  of  carcinogenesis  would 
derive  from  consuming  food  contain- 
ing residues  below  this  level. 

The  dose-response  relationships  be- 
tween compounds  and  carcinogenesis 
can  be  determined  by  testing  in  ex- 
perimental animals,  although  the  de- 
terminations are  subject  to  luiown 
limitations  inherent  in  every  measur- 
ing device  or  system  (Ref.  11).  The 
second  assiunption,  that  residue  levels 
representing  no  significant  human  risk 
of  carcinogenesis  can  be  assigned,  pro- 
tects the  public  from  the  potential  and 
real  dangers  inherent  in  the  interpre- 
tations of  the  "no-residue"  standard  of 
the  act  discussed  as  alternatives  one 
and  two.  This  second  assumption  and 
related  issues  are  fully  discussed  in  the 
next  section  of  this  preamble. 

C.  AMALTSIS  OP  ANIMAL  CARCINOGENESU 
DATA  TO  DEPINE  OPERATIONALLY  THE 
"MO  RCSIOUB"  STANDARD  OP  THE  ACT. 

1.  Introduction.  The  1973  proposal 
Included  a  modified  version  of  the  ex- 
trapolation procedure  of  Mantel  and 
Bryan  1961  for  use  in  defining  the  "no 
residue"  standard  for  a  sponsored 
compound  (Refs.  57  and  58).  The  1977 
notice  adopted  a  modified  version  of 
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the  Mantel  et  al.  1975  procedure, 
which  updated  the  1961  procedure. 
The  basic  Mantel-Bryan  procedure  is 
one  of  several  statistical  techniques 
that  allow  estimation  of  the  level,  or 
dose,  of  a  carcinogen  that  would  lead 
to  cancer  rates  in  test  animals  well 
below  detectable  rates  In  practical  ex- 
perimentation. In  normal  experiments 
in  which  test  animals  are  administered 
various  levels  (doses)  of  a  suspected 
carcinogen,  the  observed  responses 
(l.e..  the  percentage  of  test  animals  de- 
veloping cancer  if  the  compound  Is  a 
carcinogen)  usually  range  from  about 
5  percent  to  95  percent.  To  observe  re- 
sponses at  rates  less  than  about  5  per- 
cent would  require  many  test  animals. 
Experiments  designed  to  observe  re- 
sponses in  the  range  of  interest  in  es- 
Ubllshlng  the  "no  residue"  standard 
would  require  impossibly  large  popula- 
tions of  test  animals.  Therefore,  the 
procedures  of  Mantel  and  Bryan  and 
Mantel  et  al.,  as  modified,  were  pro- 
posed respectively  to  be  used  in  the 
statistical  treatment  of  the  dose-re- 
sponse data  from  actual  experimenta- 
tion to  estimate  the  dose  of  the  com- 
pound under  test  that  would  result  in 
lifetime  test-animal  cancer  rates  no 
higher  than  a  preselected  rate. 

Some  operational  zero  must  be  de- 
fined in  order  for  the  "no  residue"  re- 
quirement of  the  act  to  be  implement- 
ed. Regardless  of  the  arguments  for  or 
against  any  particular  procedure,  the 
Commissioner  maintains  that  the  use 
of  some  procedure  that  quantlUtlvely 
takes  into  account  the  carcinogenic 
potency  of  substances  in  test  animals 
is  far  superior  to  any  approach  that 
fails  to  take  that  fact  into  account. 

The  modified  Mantel-Bryan  proce- 
dure described  In  the  1973  proposal 
was  labeled  excessively  conservative 
(i.e..  too  protective  of  the  public 
health)  by  some  comments  and  reck- 
lessly liberal  (i.e..  insufficiently  protec- 
tive of  the  public  health)  by  others. 
Those  who  considered  the  procedure 
too  conservative  objected  to  the  pro- 
posed use  of  a  series  of  conservative 
assumptions  (shallow-slope  dose-re- 
sponse relations,  low  acceptable  level 
of  risk,  use  of  upper  99  percent  confi- 
dence limits,  etc.)  and  contended  that 
any  one  of  these  assumptions  alone 
could  provide  adequate  public  health 
protection.  Further,  these  comments 
argued  that  the  practical  application 
of  the  prcx^dyre  had  not  been  demon- 
strated, and  suggested  that  it  would 
prohibit  the  use  of  many  valuable 
compounds. 

Persons  who  considered  the  proce- 
dure too  liberal  objected  to  the  pro- 
posed use  of  a  lower  confidence  limit 
on  the  observed  slope  of  the  dose-re- 
sponse curve.  They  protested  that  the 
proposed  statistical  technique  for  ex- 
trapolating dose-response  data  ob- 
tained from  animal  tests  seriously  un- 
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derestlmated  public  risk.  The  tech- 
nique provides  a  basis  for  establishing 
a  dose  level  where  there  is  no  signifi- 
cant human  risk  of  cancer,  thereby  es- 
tablishing a  criterion  for  a  residue  de- 
tection method.  Specifically,  the  com- 
ments contended  that  if  the  true  dose- 
response  follows  a  logistic  or  linear 
distribution,  extrapolation  with  the 
slope  from  a  probit  transformation 
would  seriously  underestimate  public 
risk.  Further,  these  conunents  argued 
that  the  probit  transformation  leads 
to  a  paradox  because  strong  carcino- 
gens are  treated  less,  conservatively 
than  weak  ones. 

2.  Choice  QfO-,".  statistical  procedure. 
Most  of  the  comments  concerning  the 
statistical  procedure  proposed  In  1973 
favored  adoption  of  the  Mantel  Bryan 
procedure  without  the  modifications 
suggested  in  the  proposal.  A  smaller 
number  of  comments  contended  that  a 
linear  extrapolation  would  be  better 
than  the  Mantel-Bryan  procedure  and 
even  fewer  suggested  the  logistic  or 
the  angle  distributions.  Still  other 
comments  suggested  that  FDA  require 
a  comparative  analysis  of  animal  car- 
cinogenesis data  employing  all  alterna- 
tive distributions,  and  that  the  small- 
est estimate  of  the  "safe"  level  t>e  used 
to  define  the  "no-resldue"  standard 
for  a  compound.  Finally,  some  com- 
ments sUted  that,  although  the  logis- 
tic and  angle  distributions  have  been 
used  in  biological  sciences,  there  is  no 
indication  that  either  one  provides  ad- 
vantages over  the  probit  (Mantel- 
Bryan)  or  the  linear  distribution,  and 
that,  therefore,  neither  is  appropriate 
for  regulatory  purposes. 

Some  comments  favoring  the 
Mantel-Bryan  procedure  argued  that 
it  has  a  theoretical  rationale  that 
probably  Is  relevant  to  the  carcinogen- 
ic action  of  chemical  agents.  A  similar 
argiunent  was  made  by  some  of  the 
conunents  favoring  linear  extrapola- 
tion. These  comments  also  contended 
that  linear  extrapolation  has  the 
public  health  advantage  of  l)elng  the 
most  conservative  of  all  procedures. 

In  the  period  1973  through  1977.  the 
Commissioner  extensively  reviewed 
the  known  procedures  that  may  be 
used  to  derive  an  operational  defini- 
tion of  the  no-residue  standards  of  the 
act  from  animal  carcinogenesis  data. 
This  review  persuaded  the  Commis- 
sioner that  the  same  scientific  and 
technical  limitations  are  common  to 
all.  Specifically,  because  the  mecha- 
nism of  chemical  carcinogenesis  is  not 
sufficiently  understood,  none  of  the 
procedures  has  a  fully  adequate  bio- 
logical rationale.  All  require  extrapola- 
tion of  risk-dose  relations  from  re- 
sponses in  the  observab'c  range  to 
that  segment  of  the  dose-response 
curve  where  the  responses  are  not  ob- 
servable. Matters  are  further  compli- 
cated by  the  fact  that  the  risk -dose  re- 


lations assiuned  by  the  various  proce- 
dures are  practically  indistinguishable 
in  the  observable  range  of  risk  (5  per- 
cent to  95  percent  incidence)  but  di- 
verge substantially  in  their  projections 
of  risks  in  the  unobservable  range. 

In  the  1977  notice,  the  Commission- 
er concluded  that  the  comments  failed 
to  demonstrate  that  another  proce- 
dure was  superior  to  that  of  Mantel 
and  Bryan  and  Mantel  et  al..  and  the 
Conmilssloner  therefore  adopted  it 
with  some  modifications.  Moreover, 
the  Commissioner  concluded  that 
some  aspects  of  the  Mantel-Bryan  pro- 
cedure offered  advantages  over  the 
other  statistical  procedures.  It  pro- 
vided a  means  for  pooling  data  from 
multiple  experiments  and  from  multi- 
ple dose  levels  within  a  single  experi- 
ment, and  thus  permitted  decisions 
based  on  the  fullest  use  of  available 
data.  Further,  the  Mantel-Bryan  pro- 
cedure had  a  defined  mechanism  for 
handling  the  spontaneous  tumor  rate. 
To  overcome  certain  limitations  of  the 
Mantel-Bryan  procedure,  the  Commis- 
sioner adopted  a  number  of  modifica- 
tions, which  were  dlscribed  and  dis- 
cussed In  the  1977  notice.  The  Com- 
missioner also  (X)ncluded  that  a  review 
of  the  decision  should  be  undertaken 
in  2  years  and  any  appropriate  modifi- 
cations in  the  regulation  initiated. 

Since  publication  of  the  February 
1977  notice,  the  Commissioner  has  re- 
ceived many  additional  conunents  on 
the  statistical  procedure  chosen.  Sev- 
eral    suggested     that     the     adopted 
Mantel-Bryan  procedure  is  very  com- 
plicated and  requires  a  sophisticated 
computer  program  for  handling  and 
analyzing   data   and    that   such    pro- 
grams are  not  widely  available.  Also,  a 
comment  sUted  that  the  procedure 
uses  a  relatively  untried  mathematical 
theorem  and  applies  It  In  a  fashion  for 
which  It  was  never  Intended.  Another 
comment  contended  that  the  Mantel- 
Bryan    procedure    Is    "disturbing"    in 
that,  for  cerUln  seta  of  data,  it  is  pos- 
sible that  different  answers  will  be 
produced  by  different  starting  points 
in  the  computer  Interatlon,  i.e.,  there 
may  be  an  infinite  number  of  possible  ^ 
answers.  A  comment  stated  that  nel-  ' 
ther  Mantel  paper  was  published  In  a 
recognized    statistical    Journal,    and. 
therefore,  that  the  papers  have  not 
been  subjected  to  proper  peer  review. 
Another   comment    argued    that    the 
procedure  is  based  on  unwarranted  as- 
sumptions. Other  comments  suggested 
that  the  procedure  Is  too  lenient,  and 
several  suggested  use  of  the  linear  pro- 
cedure for  extrapolation.  Finally,  an- 
other comment  recommended  the  use 
of  the  Hartley-Slelken  procedure  (Ref. 
59)  and  contended  that  this  procedure 
"has  never  toeen  challenged." 

In  light  of  these  comments,  the 
Commissioner  reexamined  alternative 
statistical   procedures   for   estimating 


test  animal  exposure  levels  that  corre- 
spond to  specified  levels  of  risk.  None 
of  the  procedures  suggested  in  the 
comments  is  known  to  be  entirely  com- 
patible with  ciirrent  knowledge  about 
chemical  carcinogenesis.  The  proce- 
dure chosen  must  be  that  best  sup- 
ported by  current  science  and  also 
most  protective  of  the  public  health. 
Of  the  three  general  procedures  rec- 
ommended by  the  comments  or  availa- 
ble in  the  literature  (the  curvilinear 
models,  linear  extrapolation  and  the 
Mantel  and  Brjran  procedure  (Refs.  57 
through  63)).  the  Commisslcmer  has 
now  decided  that  for  purposes  of  this 
regulation,  linear  extrapolation  best 
meets  the  above  criteria: 

(1)  Of  the  available  procediires,  the 
linear  procedure  is  least  likely  to  un- 
derestimate risk.  That  is,  at  the  level 
of  acceptable  risk  (1  in  1  million  over  a 
lifetime),  the  maximum  permissible 
dose  of  residues  calculated  by  use  of 
the  linear  extrapolation  Is  usiudly 
lower  than  that  obtained  by  the  use  of 
the  other  procedures. 

(2)  Linear  extrapolation  does  not  re- 
quire the  use  of  complicated  math- 
ematical procedures  and  can  be  carried 
out  without  the  aid  of  complex  com- 
puter programs.  The  Commissioner 
now  agrees  with  those  comments  sug- 
gesting that  the  Mantel-Bryan  proce- 
dure is,  for  such  reasons,  unsatisfac- 
tory. The  curvilinear  model  of  Hartley 
and  Slelken  (1977)  and  Crump  et  aL 
(1977),  like  the  Mantel-Bryan  proce- 
dure, have  many  computational  diffi- 
culties and  require  data  from  several 
dose  levels. 

(S)  No  arbitrary  selection  of  slope  Is 
required  to  carry  out  linear  extrapola- 
tion. For  this  reason,  the  Commission- 
er believes  that  it  possesses  an  oper- 
ational advantage  over  the  Mantel- 
Brsran  procedure:  again,  the  Commis- 
sioner agrees  with  those  conunents 
that  pointed  out  this  difficulty  in  the 
previously  proposed  procedure. 

(4)  an  approach  to  risk  estimation 
recently  proposed  by  Cornfield  (Ref. 
64)  has  been  suggested  to  the  Commis- 
sioner. Although  Cornfield's  approach 
may  have  merit,  its  assimiptions^and 
concepts  have  not  yet  been  sufficient- 
ly scrutinized,  evaluated,  and  accepted 
for  the  agency  to  adopt  It  at  this  time, 
as  illustrated  by  the  recent  dicussion 
in  Science  (Ref.  64). 

(5)  Finally,  the  Commissioner  has 
accepted  the  recommendations  con- 
tained in  a  report  issued  by  an  expert 
scientific  committee  of  the  Depart- 
ment of  Health,  Education,  and  Wel- 
fare (Ref.  63)  Linear  extrapolation  was 
proposed  as  the  procedure  of  choice  by 
the  members  of  this  conuntttee. 

For  the  above  reasons  the  Commis- 
sioner now  proposes  to  adopt  linear 
extrapolation  for  regvilating  com- 
pounds subject  to  these  regulations. 
The  Commissioner  recognizes  that  al- 
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tematlve  procedures  may  have  merit. 
AcconUnsly.  comments  are  solicited 
on  the  property  of  those  alternative 
procedures  and  what  is  believed  to  be 
their  advantages  over  the  proposed 
linear  procedure.  Of  particular  inter- 
est is  the  atvUcabUlty  of  the  curvilin- 
ear procedures  to  an  interpretation  of 
data  on  time-to-tumor  observations. 

3.  Time-to-tumor  and  other  consider- 
ations. Servers!  conunents  contended 
that  the  1973  proposal  was  deficient 
because  it  did  not  address  the  time-to- 
tumor  aspects  of  chemical  carcinogen- 
sis.  Some  comments  pointed  out  that 
Albert  and  Altshuler  have  developed 
preliminary  statistical  relationships 
between  Icm  levels  of  carcinogen  expo- 
sure and  time  of  tumor  manifestation 
(Ref.  65).  These  authors  maintAin  that 
characterization  of  carcinogenic  po- 
tential and  potency  on  the  basis  of  in- 
cidence alone  is  not  appropriate  be- 
cause it  Ignores  the  life-shortening  as- 
pects of  carcinogenesis.  A  comment  of 
the  same  type  was  received  in  1977. 

The  Commissioner  generally  agrees 
with  these  <x>mments.  He  recognizes 
that  he  must  consider  all  manifesta- 
tions of  chemically  induced  carcino- 
genesis, including  decreases  in  latency 
times  (life-shortening  effects).  Accord- 
ingly, the  Commissioner  has  reviewed 
recent  scientific  publications  that  at- 
tempt to  address  comprehensively  all 
manifestations  of  chemical  carcino- 
genesis (Refs.  54,  59,  and  65).  "these 
publications  offer  generalized  statisti- 
cal techniques  purportedly  suitable  for 
estimating  all  types  of  risks  from  ex- 
perimental animal  data.  As  expected, 
they  are  complex  in  (xmcept  and  de- 
manding in  skiUs  required  for  use. 
Without  prejudice*  toward  the  techni- 
cal and  scientific  merits  of  these  gen- 
eralized techniques,  the  Conunissioner 
proposes  that  the  linear  technique  be 
adopted  in  these  regulations.  In  the 
Commissioner's  view,  this  simple-to- 
use  technique  can  be  adopted  to  deal 
with  all  manifestations  of  chemical 
carcinogenesis  even  though  it  was  not 
originally  elaborated  with  life-shorten- 
ing effects  in  mind. 

Simplicity  of  use.  however,  is  only 
one  aspect  of  the  procedure  that  must 
be  considered.  Other  Important  as- 
pects are  technical  and  scientific 
merits  or  deficiencies.  Therefore,  the 
Commissioner  invites  those  interested 
and  knowledgeable  in  statistical  tech- 
niques for  risk  estimation  to  consider 
and  comment  on  the  scientific  and 
technical  merits  or  deficiencies  not 
only  of  the  procedure  proposed  but 
those  of  the  ciu-vilinear  procedures  as 
well.  The  Commissioner  will  review 
comments  on  the  time-to-timor  issue 
and  will  make  any  appropriate  modifi- 
cations in  the  procediuie  finally 
adopted. 

One  comment  in  1973  stated  that 
"effects  produced  at  higher  dose  levels 
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•  •  •  are  useful  for  delineating  the 
mechanism  of  action,  but  for  any  ma- 
terial and  adverse  effect,  some  dose 
level  exists  for  man  or  animal  below 
which  adverse  effects  will  not  appear." 
The  comment  analyzed  in  detail  the 
deficiencies  of  all  statistical  extrapo- 
llations  and  stated  that  approaches 
are  available  to  define  a  true  carcino- 
genic no-effect  level.  It  contended  that 
it  is  more  appropriate  to  determine  a 
biologically  insignificant  level  using  a 
safety  factor  based  on  competent  sci- 
entific Judgment.  In  1977,  several  com- 
ments reiterated  the  threshold  issue 
but  provided  no  supporting  informa- 
tion or  Justification.  Further,  one  com- 
ment has  claimed  that  threshold  levels 
have  been  established  for  23  chemical 
carcinogens,  although  it  provided  no 
da^  or  information  to  support  this  as- 
sertion. 

The  Commissioner  disagrees  with 
the  contention  that  the  classical  toxi- 
cology concepts  of  the  terms  "thres- 
holds" and  "biologically  insignificant 
levels'*  are  generally  applicable  to  car- 
cinogenesis. There  is  substantial  scien- 
tific controversy  over  whether  these 
concepts  apply  to  irreversible  process- 
es, such  as  the  chemical  induction  of 
malignant  neoplasia.  The  concepts  of 
"threshold"  and  "biologicaUy  insignifi- 
cant level"  derive  from  short-term  tox- 
icity experiments.  They  have  no  estal>- 
lished  meaning  with  respect  to  biologi- 
cal processes  that  require  long  latent 
periods  (up  to  20  or  30  yean)  before 
the  manifestation  of  lesions. 

If  it  could  be  shown  that  there  exists 
a  threshold  level  for  carcinogenic  ef- 
fects below  which  no  member  of  the 
exposed  human  population  would  be 
at  risk  of  developing  cancer,  and  if  a 
method  were  available  to  establish 
such  a  level  for  specific  carcinogens, 
the  Commissioner  would  seriously  con- 
sider adopting  such  a  level  as  the  no- 
residue  standard  for  this  regulation. 
There  is  reason  to  believe,  however, 
that  the  classic  toxicological  concepts 
of  "thresholds"  and  "biologically  insig- 
nificant levels"  may  not  apply  to  car- 
cinogenesis, and,  further,  that  even  if 
they  do  apply,  there  is  no  known 
method  for  establishing  them  in  a 
manner  that  will  provide  the  public 
health  protection  necessary. 

It  is  true  that  "no  effect"  levels  have 
been  observed  for  some  carcinogens  in 
bioassays  conducted  in  experimental 
animals.  Such  observed  "no  effect" 
levels  should  not,  however,  be  mistak- 
en for  "thresholds"  or  for  "biologically 
insignificant  levels."  There  are  several 
reasons  for  this  conclusion. 

In  the  first  place,  animal  experi- 
ments are  limited  in  their  power  to 
detect  carcinogenic  effects.  Most  such 
bioassays  test  approximately  only  100 
animals  at  each  dose  leveL  If  no  re- 
sponse is  observed  in  100  test  animals, 
the  upper  99  percent  confidence  limit 
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of  the  response  is  approximately  5  per- 
cent. Thus,  there  is  a  probability  that 
a  dose  level  producing  "no  observed 
effect"  in  this  type  of  bioassay  actual- 
ly produces  a  response  up  to  5  percent; 
such  a  response  (cancer  Incidence)  can 
by  no  means  be  considered  insignifi- 
cant, even  for  the  small  test  animal 
population,  let  alone  for  the  entire 
human  population  of  the  United 
States.  Of  course,  an  observed  "no 
effect"  level  in  a  carcinogenesis  bio- 
assay may  Indeed  represent  a  "true  no 
effect"  level  for  the  test  animal  popu- 
lation: there  is.  however,  no  way  to  as- 
certain which  of  these  two  possible  in- 
terpreutions  of  observed  "no  effect" 
levels  Is  correct. 

Even  if  it  were  assumed  that  a  "no 
ot)served  effect"  level  derived  from  a 
carcinogenesis  bioassay  represented  a 
"biologically  insignificant"  level  for 
the  test  animal  population,  it  is  un- 
clear how  knowledge  of  such  a  level 
would  permit  establishment  of  a 
threshold  level  for  an  exposed  human 
population.  Animal  studies  are  per- 
formed under  carefully  controlled  con- 
ditions that  allow  as  little  variation  as 
possible  in  the  environments  of  treat- 
ed and  control  groups.  The  test  ani- 
mals have  a  uniform  diet,  are  general- 
ly of  the  same  age  and  state  of  health, 
and  are  otherwise  living  under  uni- 
form conditions.  Further,  the  animals 
usually  used  in  experimentation  are 
genetically  homogeneous. 

By  contrast,  the  human  population 
exhibits    a    broad    range    of    dietary 
habits,  health  status,  age.  occupation- 
al   environment    and    genetic    back- 
ground; such  factors  are  known  to  in- 
fluence responses  to  toxic  substances. 
For  this  reason,  the  human  population 
is  expected  to  exhibit  a  far  broader 
range  of  susceptibilities  to  carcinogens 
than  does  the  small  and  relatively  ho- 
mogenous test  animal  population  for 
which  "no  effect"  data  may  be  availa- 
ble. Some  segments  of  the  human  pop- 
ulation may  be  less  susceptible  to  the 
effects  of  a  carcinogen,  and  some  more 
susceptible,     than     the     test     animal 
group  (Ref.  74).  There  is  no  informa- 
tion available  that  permits  a  quantita- 
tive determination  of  the  relative  sus- 
ceptibilities of  test  animal  and  human 
populations.  Therefore,  it  is  not  possi- 
ble to  devise  a  "safety  factor"  that  can 
be  applied  to  the  animal  "no  effect" 
level  (even  assuming  such  a  level  were 
biologically  insignificant  for  the  test 
animal)  to  arrive  at  a  level  that  can  be 
considered  safe  for  the  entire  human 
population.   Moreover,  if  the  animal 
"no  effect"  level  Is  biologically  signifi- 
cant for  the  test  animal  population 
(and.  as  has  been  shown  this  is  not 
likely),   the   use   of  such   a  level   to 
assign  a  safe  level  of  human  exposure, 
even  after  application  of  their  safety 
factor,  could  lead  to  dangerously  high 
levels  of  risk  for  humans. 
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Although  the  available  information 
regarding  the  relative  susceptibilities 
of  test  animal  and  human  populations 
does  not  permit  a  (luantitative  deter- 
mination of  relative  susceptibility, 
there  are  comparisons  of  a  limited 
number  of  carcinogens  (Refs.  66.  67, 
and  75).  These  comparisons  only  indi- 
cate that  the  lifetime  cancer  Incidence 
induced  by  exposures  In  man  can  be 
approximated  by  the  lifetime  inci- 
dence induced  by  similar  exposures  in 
laboratory  animals  and  that  man  may 
be  no  more  susceptible  than  the  most 
sensitive  test  animals  species  for 
which  test  data  are  available. 

In  addition  to  the  variety  of  difficul- 
ties associated  with  methods  for  as- 
signing threshold  levels,  there  is  con- 
siderable uncertainty  whether  such 
threshoulds  actually  exist.  There  Is, 
for  example,  evidence  that  cancer  can 
arise  from  a  single  transformed  cell 
and  that  this  transformation  resiilts 
from  a  single  exposure  and  can  occur 
long  after  the  causative  agent  has 
been  removed  (Ref.  68). 

The  question  of  whether  population 
thresholds  exist  for  carcinogens  is 
open  for  comment,  and  the  Commis- 
sioner is  willing  to  accept  and  take 
into  consideration  evidence  that  may 
develop  on  this  issue.  For  the  present, 
however,  the  Conunissioner  takes  the 
position  that  there  is  no  known 
method  for  establishing  thresholds. 

The  Commissioner's  view  on  this 
issue  accords  with  that  of  an  expert 
Ad  Hoc  Conunittee  on  the  Evaluation 
of  Low  Levels  of  Environmental 
Chemical  Carcinogens  contained  in 
their  Report  to  the  Surgeon  General, 
United  States  Public  Health  Service. 
April  22,  1970.  The  Report,  which  was 
published  in  full  in  "Chemicals  and 
the  Future  of  Man."  Hearings  before 
the  Subcommittee  on  Executive  Reor- 
ganization and  Government  Research 
of  the  Committee  on  Government  Op- 
erations. United  States  Senate,  April  6 
and  7,  1971.  contains  the  following 
conclusion: 

It  la  impossible  to  establish  any  absolutely 
safe  level  of  exposure  to  a  carcinogen  for 
man.  The  concept  of  "toxlcologlcally  insig- 
nificant" levels  (u  advanced  by  the  Food 
Protection  Committee  of  the  NAS/NRC  In 
1969).  of  dubious  merit  In  any  life  science, 
has  absolutely  no  validity  In  the  field  of  car- 
clnogenesU.  Society  must  be  wUllnc  to 
accept  some  finite  risk  as  the  price  of  using 
any  carcinogenic  material  In  whatever  quan- 
tity. The  best  that  science  can  do  is  to  esti- 
mate the  upper  probable  limit  of  that  risk. 
For  this  reason,  the  concept  of  safe  level  for 
man.  as  applied  to  carcinogenic  agents, 
should  be  replaced  by  that  of  a  socially  ac- 
ceptable level  of  risk. 

No  Information  developed  In  the 
past  7  to  8  years  warrants  modification 
of  this  view. 

Several  comments  opposing  the  pro- 
posal suggested  that  the  agency 
should  maintain  flexibility  and  evalu- 


ate the  approvability  of  sponsored 
compounds  based  on  assessments  of 
benfit  and  risk— in  effect  offering  an- 
other approach  to  establishing  the 
operational  zero  for  carcinogenic  resi- 
dues. The  Commissioner  concludes, 
however,  that  an  approach  that  con- 
templates considering  the  benefits  of 
use  of  a  sponsored  compouund  in  de- 
fining the  no  residue  standard  is  In- 
compatible with  the  anticancer  provi- 
sions of  the  act. 

It  is  the  Commissioner's  opinion,  at 
least  for  new  animal  drugs,  food  addi- 
tives, and  color  additives  in  animal 
feed,  that  it  is  improper  to  use  risk/ 
benefit  considerations  in  making  deci- 
sions about  their  safe  use.  The  legisla- 
tive history  of  the  Food  Additives 
Amendment  of  1958  shows  that  the 
benefits  of  food  additives  are  not  tc  be 
considered  in  assessing  whether  they 
can  be  safely  used.  This  position  was 
strongly  supported  by  the  food  indus- 
try. The  industry  feared  that  FDA 
would  refuse  to  approve  new.  safe  ad- 
ditives that  provided  only  marginal 
benefits  to  the  consumers  or  marglrud 
Improvements  over  additives  already 
on  the  market  (Ref.  69).  Further,  in 
that  amendment  Congress  also  added 
the  flat  proscription  on  the  addition  of 
animal  carcinogens  to  the  food  supply. 
That  action  provides  additional  sup- 
port for  the  position  that  (except  for 
the  very  limited  role  assigned  to  the 
determination  of  functionality)  risk  is 
the  only  appropriate  consideration  in 
assessing  safety  under  the  food  addi- 
tive provisions  of  the  act.  which  in 
large  part  governed  the  use  of  new 
animal  drugs  intended  for  use  in  food- 
producing  animals  from  1958  until  the 
enactment  of  the  Animal  Drug 
Amendments  in  1968. 

As  explained  in  Part  I  of  this  pream- 
ble, the  legislative  history  of  the  Drug 
Amendments  of  1962  shows  that  the 
DES  proviso  to  the  Delaney  clause  was 
added  only  to  correct  what  Congress 
perceived  to  be  an  Inequity  in  the  reg- 
ulatory system  caused  by  FDA's  appli- 
cation of  the  food  additive  provisions 
to  the  existing  use  of  DES  in  cattle. 
But  there  is  no  basis  for  concluding 
that  Congress  by  that  action  Intended 
that  an  express  risk/benefit  considera- 
tion be  added  to  the  procedure  for  as- 
sessing the  safety  of  substances  in- 
tended for  use  in  food-producing  ani- 
mals. Rather.  Congress  noted  that  the 
protection  afforded  the  public  would 
remain  unchanged  despite  enactment 
of  the  proviso  (see  Part  I.A.3  of  this 
preamble). 

The  Animal  Drug  Amendments  were 
enacted  in  1968  to  consolidate  the  var- 
ious provisions  of  the  act  that  were 
being  used  to  regulate  new  animal 
drugs.  The  legislative  history  of  that 
statute  also  contains  no  directive  to 
FDA  that  the  agency  consider  benefits 
in  assessing  the  safety  and  approvabil- 


ity of  a  new  animal  drug.  In  the  ab- 
sence of  explicit  Congressional  direc- 
tion on  this  point,  FDA  historically 
has  considered  it  Inappropriate  to  bal- 
ance the  risk  of  cancer  that  may  be  as- 
sociated with  the  use  of  a  sponsored 
compound  (and  assumed  by  one  soci- 
etal group)  against  the  benefits  that 
may  be  derived  from  the  compound's 
use  (and  accruing  to  a  different  soci- 
etal group).  Recent  case  law  in  United 
States  Courts  of  Appeals  for  the  5th 
and  the  District  of  Columbia  Circuit 
has  addressed  different  situations  (see 
American  Petroleum  Institute  v. 
OSHA,  581  F.2d  493  (5th  Clr.  1978);  Pe- 
tition for  cert,  pending  No.  1036  (U.S. 
1979);  Affna  Slide  W  Dive  Corp.  v. 
CPSC,  669  F.  2d  831  (5th  Clr.  1978); 
Environmental  Defense  Fund  et  aL  v. 
Environmental  Protection  Agency,  No. 
77-1091  (D.C.  Cir.  Nov.  3.  1978);  and 
Hercules  Inc.,  et  cU.  v.  Environmental 
Protection  Agency,  No.  77-1248  (D.C. 
Cir.  Nov.  3,  1978). 

4.  Expression  of  dose  level  Several 
comments  received  before  the  Febru- 
ary notice  addressed  the  adjustments 
the  Commissioner  had  proposed  to 
make  in  the  "safe"  level  derived  from 
the  experimental  animal  data  in  order 
to  establish  an  appropriate  value  for 
man.  Some  comments  stated  that  ad- 
justments for  differences  in  food 
intake  between  experimental  animals 
and  man  were  inappropriate  when 
dealing  with  carcinogens.  The  com- 
ments stated  that  such  adjustments 
would  assume  erroneously  that  all 
toxic  materials  have  the  some  mode  of 
action  on  a  body  weight  basis.  They 
further  suggested  expressing  the  rela- 
tionship in  terms  of  concentration  in 
the  feed  of  the  test  animals  and  in  the 
food  of  man  when  the  diet  in  both 
cases  in  consumed  adlibitum.  not  on 
an  amoimt-per-body-welght  basis. 
Other  comments  argued  that  the  ex- 
trapolation of  animal  data  to  man 
should  be  based  on  body-surface-area 
ratios,. 

The  notice  specified  that  carcinogen- 
icity tests  must  be  conducted  with  the 
test  compound's  concentration  in  the 
diet  of  the  experimental  animals  held 
constant  throughout  the  study.  The 
safe  or  "acceptable"  level  derived  from 
extrapolation  of  test  animal  data 
woul(l  be  expressed  as  a  concentration 
in  the  total  diet  (weight  of  compound/ 
weight  of  total  diet)  of  the  animals 
and  would  be  directly  used  as  the  ac- 
ceptable level  for  the  total  diet  of 
man.  The  Commissioner  concluded 
that  the  arguments  for  conversion 
based  on  surface  area  ratios  or  on 
intake  per  unit  of  body  weight  have 
little  basis.  The  comments  provided  no 
evidence  that  those  concepts  are  appli- 
cable to  low-dose  chronic  exposures. 
The  concept  of  surface-area  ratios  is 
based  op  experience  with  short-term 
high-dose  studies.  Furthermore,  mea- 
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surements  of  surface  area  are  crude. 
Finally,  surface  area  and  body  weight 
will  vary,  as  will  food  intake  per  day. 
throughout  the  chronic  study,  thus  re- 
quiring constant  adjustments  of  dose. 

Until  evidence  is  compiled  demon- 
strating that  there  is  a  more  appropri- 
ate means  to  extrapolate  from  experi- 
mental animal  to  man  for  chronic  ex- 
posure and  carcinogenic  manifesta- 
tion, the  Commissioner  will  assume 
that  the  animal  is  the  integrator 
throughout  Its  lifetime  of  any  ob- 
served response  to  a  fixed  concentra- 
tion in  the  diet.  The  Commissioner 
has  thus  adopted  the  direct  extrapola- 
tion approach  (the  safe  level  in  parts 
per  million,  parts  per  billion,  etc..  of 
the  diet  of  the  experimental  animals 
directly  applied  to  the  diet  of  man), 
which  is  appropriately  conservative  as 
well  as  the  most  practical  of  the  ap- 
proaches considered. 

6.  Degree  of  data  confidence.  The 
Conunissioner  disagrees  with  com- 
ments that  characterized  the  propos- 
al's requirement  for  99  percent  confi- 
dence intervals  as  another  in  a  series 
of  uimecessarily  conservative  assvimp- 
tlons.  Confidence  Intervals  character- 
ize the  quality  of  experimental  mea- 
surement. The  Commissioner  main- 
tains that  a  high  degree  of  confidence 
should  be  demanded  for  decisions  re- 
specting carcinogens.  The  Commis- 
sioner therefore  has  adopted  the  99 
percent  level  of  confidence,  and  the 
final  regulations,  reproposed  herein, 
require  that  all  calculations  based  on 
experimental  observations  be  made 
from  or  with  the  99  percent  confi- 
dence limits. 

6.  Slope  used  for  extrapolation.  Be- 
cause the  Commissioner  is  proposing 
to  adopt  the  linear  model  for  risk  esti- 
mation, comments  on  the  slope  used 
for  the  extrapolation  are  now  irrele- 
vant. 

7.  Spotitaneov4  tumor  rates  and  data 
combination.  In  the  1973  proposal  the 
Commissioner  recognized  certain  limit- 
ing features  common  to  all  extrapola- 
tion procedures,  including  that  of 
Mantel  and  Bryan.  These  limitations 
concern  the  tumor  incidence  rate  in 
the  control  groups  of  animal  bioassays 
and  the  selection  or  combination  of 
data  from  different  experiments. 

In  response  to  comments,  the  Com- 
missioner adopted  in  the  February 
1977  notice  the  procedure  developed 
and  utilized  by  Mantel  et  al.  (1975)  for 
handling  spontaneous  timiors.  This 
procedure  Is  an  extension  of  the  prin- 
ciples first  articulated  in  the  appendix 
to  the  1961  Mantel  paper  and  treats 
the  rate  of  spontaneous  timiors  as  an 
additional  statistical  parameter  to  be 
estimated  from  the  data.  The  linear 
procedure  in  this  proposal  also  treats 
spontaneous  tumors  in  control  animals 
as  an  additional  statistical  parameter 
to  be  estimated  when  two  or  more 
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non-zero  dose  devels  are  utilized. 
When  only  one  non-zero  dose  level  is 
used  for  the  linear  extrapolation,  an 
upper  confidence  limit  on  the  increase 
in  response  of  the  dosed  animals  over 
the  control  animals  is  used.  These 
methods  of  handling  the  data  resolve 
some  of  the  problems  that  arise  when 
attempting  to  deal  with  spontaneous 
tumor  rates. 

Two  comments  In  1977  cautioned 
against  the  requirement  for  using  the 
most  "sensitive"  test  animals  (i.e.,  the 
strain  with  the  greatest  tendency  to 
develop  tuimors)  as  well  as  the  "conser- 
vative" Mantel-Bryan  procedure.  They 
contended  that  these  two  require- 
ments are  incompatible  because  the 
high  spontaneous  tmnor  rate  in  the 
control  animals  reduces  the  niunber  of 
animals  that  can  manifest  the  effects 
of  the  chemical  being  tested. 

The  issue  of  sensitivity  or  suscepti- 
bility of  the  test  animal  species  is  rele- 
vant regardless  of  the  statistical  model 
selected-  for  conducting  the  extrapola- 
tion. The  commissioner  does  not 
intend  to  apply  the  term  "sensitivity" 
or  "susceptibility"  in  a  way  that  is  det- 
rimental to  the  ability  of  the  bioassay 
to  detect  carcinogenic  potential,  which 
has  to  be  ^e  overriding  concern  in  se- 
lecting the  test  animal  species. 

In  many  instances,  the  male  and 
female  animals  of  the  same  strain  may 
exhibit  significantly  different  re- 
sponses to  a  compound.  Also,  the  re- 
sponses of  different  strains  and  species 
may  differ  significantly.  It  is  always 
desirable  to  make  maximum  use  of 
available  Information  by  appropriately 
combining  different  data  sets,  but  pru- 
dence must  govern  the  process  of  se- 
lecting and  combining  data.  Combin- 
ing different  data  sets  from  the  same 
or  different  experiments  Increases  the 
number  of  animals  used  in  the  analy- 
sis and  therefore  increases  the  confi- 
dence in  the  results.  Yet,  in  many  in- 
stances, different  data  sets  contain  dif- 
ferent types  of  information.  Mantel  et 
al.  discuss  the  informational  aspects  of 
data  combination  for  poolliig  data 
from  different  experiments  and  from 
different  data  sets  in  the  same  experi- 
ment. Although  the  Commissioner 
agreed  in  principle  with  most  of  their 
conclusions,  it  was  nevertheless  antici- 
pated that  situations  would  arise 
where  the  evidence  in  support  of  com- 
bining or  not  combining  data  would  be 
equivocal.  Therefore,  the  Commission- 
er concluded  that  the  statistical  and 
biological  evaluation  of  data  will  deter- 
mine which  data  sets, 'if  any.  will  be 
appropriate  for  pooling.  Where  there 
are  significant  statistical  and/or  bio- 
logical differences  in  the  observed  re- 
sponses, only  subsets  of  data  repre- 
senting statistically  and  biologically 
compatible  bioassays  will  be  combined 
for  analysis. 
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Further  comments  on  this  aegm&ai 
ot  the  February  notice  alleged  that 
the  agency's  criteria  for  combining 
data  are  vague,  arbitrary,  and  always 
unnecessarily  conservative.  A  com- 
ment stated  that  FDA  always  com- 
bines the  daU  to  produce  the  highest 
risk  regardless  of  the  rationale  for 
that  combination.  Other  commenU 
contended  that  cancer  is  a  disease  of 
old  age.  For  this  reason,  it  was  argued, 
animal  tests  should  be  conducted  in  a 
way  that  reduces  interference  in  the 
relevant  observations  caused  by  the 
high  spontaneous  tumor  rates  expect- 
ed in  wp«nnni«  of  advanced  age.  It  was 
also  argued  that,  for  the  purpose  of  se- 
lecting data  for  a  risk  analysis,  the 
agency  should  disregard  all  benign 
tumors  occurring  late  in  the  test  ani- 
mals' lives. 

There  are  many  examples  In  which 
carcinogenic  response  to  a  chemical 
insult  is  limited  to  a  segment  of  ex- 
posed himian  or  animal  populations, 
e.g.,  a  single  sex.  It  Is  only  reasonable, 
therefore,  that  bioassay  data  be  evalu- 
ated for  the  presence  of  such  specific 
responses,    and    that    the    results    of 
these  analyses  determine  the  ultimate 
manner  of  pooling  data.  These  ulti- 
mate analyses  are  neither  artlbrary 
nor  vague  and  are  based  on  well-estab- 
lished   scientific    principles.    Further, 
they  do  not  always  lead  to  the  "most 
conservative"    Interpretation    of    the 
data;  these  analyses  attempt  to  identi- 
fy the  data  base  that  wiU  result  in  the 
closest  approximation  of  the  true  risk. 
In  the  Commissioner's  opinion,  this 
process  is  not  regulatory  "overkill"  by 
any  means;  rather,  an  examination  of 
the  process  shows  that  each  decision 
in  the  process  is  independent  and  must 
be  made  on  the  merits  of  the  data 
available.  The  proposed  methods  for 
combining  data  are.  in  each  case,  rea- 
sonable aiKl  well  accepted,  and  the  end 
resiilt  of  the  process  is  also  reasonable 
because  of  the  independent  nature  of 
the  individual  steps.  For  example,  the 
regulation  stipulates  that  the  appear- 
ance  of  either  benign   or  malignant 
tumors  or  both  is  evidence  of  carcino- 
genicity.  As  numerous   experts   have 
noted,  both  types  of  tumors  will  ordi- 
narily be  taken  into  account  for  the 
purpose  of  estimating  risk  as  long  as 
they  are  dose-related.  Both  types  of 
tumors      represent      a      carcinogenic 
threat,  and  neither  can  properly  be  ig- 
nored (Ref.  12). 

The  occturence  of  tumors  late  in  the 
life  of  test  animals  is  also  evidence  of 
carcinogenicity  as  long  as  tumors  are 
d06e-related  and  occur  at  a  greater 
rate  in  the  treated  than  in  the  control 
animals.  The  Commissioner  has  no 
basis  to  ignore,  as  one  1977  comment 
suggested,  the  occurrence  of  benign 
tumors  that  occur  late  in  life. 

The  Commissioner  believes  that  the 
correlation  between  the  type  and  rate 
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of  occurrence  of  tumors  in  the  test 
fnitir%»i»  and  in  man  Is  poorly  known 
and  that  to  ignore  benign  tumors 
merely  because  tliey  occur  late  in  the 
lives  of  test  animals  would  be  impru- 
doit. 

8.  Level  of  rUk.  The  1973  proposal 
suggested  that  an  acceptable  level  of 
rtok  for  test  animals,  and  thus  for 
man.  could  be  1  in  100  million  over  a 
lifetime,  liany  comments  argued  that 
this  level  of  riak  was  unnecessarily 
conservative  in  light  of  the  many 
other  cumulative,  conservative  restric- 
tions already  In  the  proposed  regula- 
tions. In  the  February  notice  the  Com- 
missioner concluded  that  the  1  in  100 
million  level  of  risk  was  unduly  limit- 
ing without  substantial  oompensaticxi 
in  terms  of  public  health.  Consequent- 
ly, the  notice  established  the  maxi- 
mum risk  to  be  used  in  the  Mantel- 
Bryan  calculation  as  1  in  1  million. 
The  Commiasioner  explained  the  basis 
for  selecting  that  leveL  Although  addi- 
tioiud  comments  on  the  level  of  risks 
were  expressly  requested,  the  Commis- 
sioner received  only  two  comments  on 
this  issue.  They  contended  that  the 
level  of  risk  selected  was  Inconsistent 
with  the  congreasional  intent  In  enact- 
ii«  the  proviso  to  the  Delaney  clause 
and  was  Insufficiently  protective  of 
the  public  health. 

Because  Congress  specified  that  the 
use  of  carcinogenic  animal  drugs  and 
feed  additives  should  leave  "no  resi- 
due" to  be  found  (by  methods  pre- 
scribed by  the  Secretary)  in  edible 
tissue,  it  appears  that  Congress  in- 
tended that  the  use  of  such  animal 
drugs  and  feed  additives  not  signifi- 
cantly iiMTease  the  human  risk  of 
cancer  from  that  use.  It  is  also  evident, 
however,  that  Congress  intended  to 
permit  the  use  of  carcinogenic  animal 
drugs  and  feed  additives  if  there  would 
be  no  significant  increase  in  the 
human  risk  of  cancer  from  that  use. 
Historically,  safety  decisions  involving 
the  use  df  chemicals  have  been  made 
with  the  aid  of  numerical  safety  fac- 
tors that  do  not  consider  the  actual 
level  of  risk  to  the  public.  Observed 
no-effect  levels  from  animal  data  are 
divided  by  an  absolute  safety  factor  to 
give  a  "safe"  level  for  humans.  For 
carcinogens,  the  Commissioner  has 
cofKTluded  that  it  is  necessary  for  the 
agency  squarely  to  face  the  level  of 
risk  associated  with  a  chemical  com- 
pound's use  before  the  agency  will 
permit  the  use.  and  It  is  for  that 
reason  the  Commissioner  is  proposing 
the  statistical  procedure  for  assessing 
risks  prescribed  in  this  document. 

In  the  Commissioner's  opinion,  the 
acceptable  risk  level  should  ( 1 )  not  sig- 
nificantly Increase  the  human  cancer 
risk  and  (2).  subject  to  that  constaint. 
be  as  high  as  possible  in  order  to 
permit  the  use  of  carcinogenic  animal 
drugs  and  food  additives  as  decreed  by 


Cmgress.  For  the  following  reasons 
the  Commisaiooer  believes  that  a  risk 
level  of  1  In  1  million  over  a  lifetime 
meets  these  criteria  better  than  does 
any  other  that  would  differ  signifi- 
eantly  from  It: 

<a)  The  risk  level  of  1  in  1  million  is 
an  increased  risk  over  the  entire  life- 
time of  a  human  being. 

(b)  The  upper  99-percent  limit  on 
the  response  data  is  used  throughout 
the  procedure,  and  the  extrapolation 
procedure  is  conservative  by  nature. 
For  these  reasons,  the  maximum  con- 
centration of  residues  of  carcinogenic 
ooncon  that  will  go  undetected  in 
edible  tissues  is  expected  to  increase 
the  lifetime  risk  of  excess  cancer  in 
humans  by  less  than  1  in  1  million. 

(c)  This  1  in  1  million  lifetime  risk  is 
expected  txilj  if  the  maxiranm  ooocen- 
tratlon  of  residues  potentially  unde- 
tected in  edible  tiasijes  is  consumed 
every  day  over  a  lifetime.  Because 
there  is  little  likelihood  that  these  res- 
idues will  be  so  consimied  by  humans, 
the  actual  risk  is  likely  to  be  kmet 
tJian  1  in  1  million. 

(d)  The  use  of  the  procediu'es  ex- 
plained in  the  proposed  regulations 
for  deriving  a  ooneentration  of  resi- 
dues that  may  go  undetected  in  edible 
tissues  rests  on  the  assiunption  that 
the  only  risk  to  the  exposed  human 
population  is  that  from  residues  of  the 
siwnsored  compound.  Other  causes  of 
disease  or  death  are  not  considered. 
Because  the  population  Is  constantly 
at  risk  from  a  wide  range  of  factors, 
any  inclement  of  risk  associated  with 
residues  subject  to  this  proposed  regu- 
lation is  in  comparison  with  other 
risks,  likely  to  be  vaniahingly  smalL 

(e)  Several  other  prudent  procedures 
apply  to  the  derivation  of  the  concen- 
tration of  residues  that  will  be  permit- 
ted to  go  undetected  (see  section  V.D. 
of  this  preamble  below).  For  these  and 
the  above  reasons  the  most  likely 
human  risk  is  expected  to  be  less  than 
1  in  1  million. 

(f )  Once  the  level  of  risk  is  as  low  as 
1  in  1  million,  any  further  reduction  in 
the  level  would  iK>t  significantly  in- 
crease human  protection  from  cancer. 

(g)  An  increase  in  the  level  of  risk  to 
1  in  10.000  might  significantly  increase 
human  risk.  It  is  difficult  to  choose  be- 
tween 1  in  1  million  and  1  in  10.000 
bat  the  agency  chose  the  more  conser- 
vative nmnber  in  the  general  interest 
of  protecting  human  health. 

F\irthermore,  considerable  discus- 
sion of  the  issue  of  acceptable  level  of 
risk  has  taken  place  recently  (Refs.  55. 
70,  71,  72.  and  73).  suggestions  for  the 
acceptable  level  of  risk  range  from  1  in 
20.000  per  lifetime  to  1  in  100  million. 
In  addition  to  protecting  the  public 
health  and  satisfying  the  congression- 
al directive,  the  Commissianer  believes 
.,  the  selected  level  of  risk  should  be 
consistent  with  acceptable   levels  of 


risk  for  other  materials  that  are  con- 
sidered safe,  and  should  prevent  any 
false  sense  of  security  In  the  calcula- 
tions. After  reviewing  data  on  accept- 
able levels  of  risk  and  knowing  the 
limitations  on  the  procedures,  the 
Commissioner  has  concluded  that  a 
level  of  risk  of  1  in  1  million  over  a 
lifetime  satislf ies  all  of  these  criteria. 

The  Commissioner  not^s  that  for  a 
few  carcinogens,  some  limited  com- 
parisons have  been  made  between 
risks  estimated  from  animal  experi- 
ments and  those  caluclated  from 
human  epidemiology  studies  (Ref.  66. 
67.  and  75).  The  tentative  conclusion 
from  these  comparisons  is  that  the 
lifetime  cancer  Incidence  induced  by 
chronic  exposures  in  man  can  be  ap- 
proximated by  the  lifetime  Incidence 
induced  by  similar  exposures  In  labo- 
ratory animals.  For  this  reason,  the 
various  conservative  procedures  and 
assumptions  attached  to  the  establish- 
ment of  the  permissible  concentra- 
tions of  potentially  undetected  car- 
cinogenic residues  should  compensate 
for  the  possibility  that  for  some  car- 
cinogens humans  in  general  or  some 
numerically  significant  groups  of 
humans  are  more  sensitive  than  test 
animals.  Likewise,  compensation  must 
be  .made  for  the  possibility  of  additive 
and  multiplicative  effects  among  the 
many  carcinogens  to  which  people  are 
exposed  daily.  It  is  impossible  to 
supply  a  quantitative  estimate  of  the 
degree  of  compensation  that  results 
from  the  application  of  the  various 
prudent  procedures  and  assumptions. 
For  these  reasons  the  Commissioner 
has  exercised  caution  by  proposing  an 
acceptable  level  of  risk  as  low  as  1  in  1 
million. 

In  sununary,  the  Commissioner  has 
concluded  that  a  risk  level  of  1  in  1 
million  over  a  lifetime  imposes  no  ad- 
ditional risk  of  cancer  to  the  public.  A 
lower  risk  would  not  significantly  in- 
crease the  public  health  protection, 
but  would  probably  proscribe  the  use 
of  most  animal  drugs  or  feed  additives. 
A  risk  level  significantly  higher  than  1 
in  1  million,  for  example  1  in  10,000, 
might  present  a  significant  additional 
risk  of  cancer  to  the  public. 

D.  DESrVATION  OF  THE  LEVEL  OF  TOTAL 
RESIDUES  OP  CARCIIfOOEIfIC  COHCEHN 
THAT  CAN  BE  TAKEN  AS  SATISFYING  THE 
NO-RESIDUE  REQUIREMENT  OP  THE  ACT. 

As  explained  previously,  a  potential 
residue  level  corresponding  to  a  life- 
time risk  of  1  In  1  million  in  test  ani- 
mals (i.e.,  the  safe  level  derived  from  a 
statistical  extrapolation  procedure) 
can  be  considered  the  level  that  repre- 
sents no  significant  carcinogenic 
burden  in  the  total  diet  of  man.  This 
level  was  assigned  the  symbol  "S."  in 
the  February  1977  notice,  and  ex- 
pressed as  a  fraction  in  the  total  diet 
of  the  test  animals,  i.e.,  parts  per  bll- 
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lion,  parts  per  trillion.  The  Commis- 
sioner concluded  that  it  is  the  poten- 
tial undetected  residue  level  that  is 
safe  in  the  total  diet  of  man. 

In  some  cases,  residues  in  addition  to 
the  sponsored  compound  itself  will 
have  been  selected  for  carcinogenicity 
testing.  In  these  instances,  safe  or  ac- 
ceptable levels  wUl  be  derived  for  each 
of  the  compounds  that  has  undergone 
testing.  The  compound  exhibiting  the 
lowest  value  for  the  safe  level  is  the 
most  potent  carcinogen  of  those  tested 
and  poses  the  greatest  potential  car- 
cinogenic threat  among  the  residues. 
The  Commissioner  assumes  that  the 
smallest  value  of  the  safe  levels  of  all 
the  carcinogenic  compounds  tested 
represents  the  acceptable,  total  poten- 
tial carcinogenic  burden  to  man  that 
may  result  from  the  administration  of 
a  sponsored  compound  to  food-produc- 
ing anlmals.'This  smallest  value  is  as- 
signed the  symbol  S..  Because  tested 
residues  other  than  the  one  selected 
for  S,  may  have  exhibited  carcinogenic 
properties  (although  less  potent)  and 
still  other,  untested  residues  may  rep- 
resent carcinogenic  risks,  the  sum  of 
the  levels  of  all  of  the  residues  must 
be  less  than  S,  to  enstire  that  any  un- 
detected residues  do  not  present  a  sig- 
nificant risk  of  cancer  to  hiunans.  Po- 
tential residues  in  the  total  human 
diet  cannot  exceed  S,  if  that  diet  is  to 
bear  no  significant  carcinogenic  risk  to 
man  as  a  result  of  the  residues.  The 
only  residues  that  can  be  excluded 
from  the  sum  or  residue  levels  are 
those  that  have  been  unambiguously 
shown  to  be  noncarcinogenic  in  ac- 
cordance with  the  principles  described 
earlier. 

One  comment  stated  that  the  Com- 
missioner failed  to  provide  a  mecha- 
nism to  ensure  that  the  total  residue 
(S.)  will  be  accurately  measured  in 
edible  tissues. 

The  comment  has  misunderstood 
the  construct  of  the  regulations.  The 
S.  value  is  a  projected  acceptable  total 
level  of  residue  that  is  determined  by 
calculations  using  bioassay  (toxicol- 
ogy) data:  it  is  not  determined  by  to- 
tally individual  analytical  measure- 
ments. Therefore,  the  appropriate 
tasks  with  regard  to  safety  are  (1)  de- 
termining the  time  when  the  total  res- 
idues In  edible  tissue  of  target  animals 
have  depleted  to  S.  and  below,  and  (2) 
selecting  a  suitable  marker  compound 
to  monitor  total  residues.  The  determi- 
nation of  the  expected  time  of  the  de- 
pletion of  the  total  residues  to  S.  will 
be  made  In  the  second  metabolism 
study,  which  is  described  in  section  VI 
below  in  this  preamble.  The  second 
metabolism  study  will  normally  be 
conducted  with  radiotracer  techniques 
that  permit  identification  of  a  marker 
residue  and  target  tissue.  The  regula- 
tory assay  will  be  used  to  monitor 
whether  the  total  residue  has  depleted 
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to  8,.  The  accuracy  and  precision  of 
these  techniques  is  well  recognized 
and  accepted. 

B.  CORRBCnONS  FOB  FOOD  IMTABX 

Several  comments  on  the  original 
proposal  argued  for,  and  others  op- 
posed, further  adjustments  based  on 
patterns  of  food  consumption.  Some 
comments  contended  that  the  "safe" 
level  of  Mantel  and  Bryan  in  the 
animal  diet  should  be  directly  applied 
as  the  upper  allowable  limit  In  man's 
diet  and  in  any  component  food  in  the 
human  diet.  These  comments  argued 
that  this  limit  should  not  be  raised  by 
considering  the  Intermlttency  of  con- 
simiption  of  particular  foods  or  the 
proportion  of  the  total  diet  represent- 
ed by  an  individual  food.  They  sug- 
gested that  individuals  who  consume 
above  average  amounts  of  food  would 
be  exposed  to  above  average,  and  thus 
possible  harmful,  levels  of  residues. 
Further,  these  comments  contended 
that  the  act  does  not  distinguish  be- 
tween the  people  who  consume  aver- 
age diets  and  people  who  consume 
above  average  quantities  of  certain 
foods:  the  two  groups  are  entitled  to 
equal  protection.  They  argued  that  ad- 
justments for  exposure  frequency 
based  on  food  consumption  patterns 
assume  that  continuous  long-term  ex- 
posure to  a  carcinogen  precedes  the 
development  of  cancer. 

Many  other  comments  urged  that 
adjustments  be  made  based  on  the 
proportion  of  the  specific  food  in  the 
total  diet  and  the  frequency  of  expo- 
sure. These  comments  generally  fa- 
vored the  use  of  food  consumption 
data,  so  that  the  degree  of  conserva- 
tism would  be  more  uniformly  applied 
and  would  take  into  account  the  rela- 
tionship of  the  particular  food  to  the 
total  diet. 

The  Commissioner  disagreed  with 
the  contention  that  no  adjustments 
should  be  made  for  factors  of  expo- 
sure. Section  512(dK2KA)  of  the  act 
requires  the  Commissioner  to  consider 
the  probable  consumption  of  a  drug 
and  of  any  substance  formed  in  or  on 
food  because  of  its  use.  All  drugs,  in- 
cluding carcinogens,  are  subject  to  the 
general  safety  provisions  of  the  act. 
Consideration  of  the  formation  of 
chemical  residues  on  food  is  necessary 
whether  the  drug  Is  a  carcinogen  or  a 
chemical  toxicant  of  another  type. 
There  is  no  legal,  scientific,  or  policy 
basis  for  concluding  otherwise.  The 
no-residue  standard  of  the  act  has 
been  defined  as  satisfied  when  the 
sum  of  the  levels  of  all  potential  unde- 
tected residues  of  the  sponsored  com- 
pond  (excluding  only  those  that  have 
been  foi^ixd~to  be  noncarcinogenic) 
would  not  exceed  S,  in  the  total  diet  of 
man.  Because  products  derived  from 
food-producing  animals  do  not  consti- 
tute the  total  human  diet,  it  is  appro- 
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prlftt«  th»t  S.  be  corrected  for  prob- 
able human  consumption  of  specific 
tissues.  The  Commissioner  agreed, 
however,  that  any  adjustments  must 
be  conservative  to  assure  that  all  seg- 
ments of  the  popuiation  are  protected. 
Muscle  tissue  and  eggs  can  be  consid- 
ered, conservatively,  to  each  constitute 
one-third  of  the  total  daily  human 
diet.  Because  milk  can  constitute  the 
total  daily  diet  of  some  individuals 
(e.g..  Infants),  the  Commlssiontr  con- 
eluded  that  no  adjustment  for  this 
commodity  is  appropriate.  Adjust- 
ments for  frequency  of  exposure  for 
tissues  other  than  muscle,  milli.  or 
eggs.  (I.e..  Iddney,  liver,  etc)  will  be 
considered  when  data  are  available 
that  permit  the  Commissioner  to  con- 
clude that  the  average  daily  intake  of 
residues  will  not  exceed  S.. 

The  February  1977  notice  used  the 
symbol  "S,"  to  represent  the  level  of 
total  residues  of  carcinogenic  concern 
that  can  be  operationally  defined  as 
saUsfsring  the  no-residue  requirement 
of  the  act  for  specific  tissues.  The 
S.  value  represents  the  level  of  resi- 
dues that  is  acceptable  for  specific 
classes  of  edible  products  that  consti- 
tute finite  percentages  of  the  total 
diet.  Because  milk  may  constitute  the 
entire  diet  of  an  infant,  the  S_  value  is 
its  So  value.  But  because  muscle  tissue 
constitutes  one-third  of  the  diet,  the 
S,  value  is  3  times  the  S,  value  of  the 
compound. 

One  conoment  on  this  section  of  the 
regulations  said  that  the  Commission- 
er was  opening  an  avenue  to  permit  as 
much  as  20  times  the  S.  value  in 
muscle  tissue.  This  Is  emphatically  not 
the  case.  The  comment  failed  to  recog- 
nize that  the  regulation  establishes 
specific  dietary  conversion  factors  for 
muscle  tissue,  eggs,  and  milk  <  V^.  V%,  1. 
respectively),  and  conversions  will  be 
permitted  for  other  tissues  only  when 
there  are  data  to  ensure  that  the  S. 
will  not  be  exceeded  In  the  total  diet. 
One  comment  raised  a  question 
about  the  quality  of  data  used  to  es- 
tablish the  dietary  factors  for  the 
major  tissues,  but  the  Commissioner 
concludes  that  the  factors  are  correct. 
Although  there  are  indications  that 
the  American  diet  has  changed  consid- 
erably in  some  areas  in  the  past  few 
years  (e.g..  the  consumption  of  fabri- 
cated foods),  there  Is  no  evidence  that 
the  consumption  of  muscle  tissue, 
milk,  and  eggs,  which  serve  as  the 
basis  for  the  basic  dietary  factors,  has 
changed. 

r.  OTHER  POSSIBLE  ASJUSTMSHTS 

Several  1973  comments  urged  that 
the  regulation  not  provide  for  adjust- 
ments for  the  degradation  of  residues 
in  food  under  normal  conditions  of 
storage  and  cooking.  Other  suKKf'sted 
that  this  data  should  not  be  required. 
but  should  be  taken  into  account  when 
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available.  Still  other  comments  ex- 
pressed the  fear  that  this  data  wouM 
be  used  to  dilute  the  conservative 
intent  of  the  regulation;  they  argued 
that  the  term  "normal  condition  of 
storage  and  cooking"  would  be  diffi- 
cult to  define,  and  it  might  reduce  pro- 
tection in  situations  where  actual  stor- 
age and  food  preparation  practices  did 
not  approximate  experimental  condi- 
tions. Finally,  some  comments  suggest- 
ed that  these  studies  be  required  only 
when  there  is  reason  to  believe  that 
the  information  would  assist  in  pro- 
tecting public  health. 

One  comment  on  the  February  19T7 
notice  averred  that  the  agency  pro- 
posed to  permit  food  with  Ulegal  resi- 
dues to  be  marketed  on  the  theory 
that  violative  levels  of  residues  would 
"dissolve"  before  the  food  could  be 
consiuned. 

The  Commissioner  agreed  that  the 
criteria  appropriate  to  these  studies 
were  not  defined,  and  he  deleted  the 
references  to  postslaughter  residue 
degradation  studies  from  the  February 
1977  notice.  When  there  is  reason  to 
believe  that  storage  conditions  or  food 
preparation  methods  might  lead  to  the 
formation  of  poientially  toxic  residue 
products,  however,  the  Commissioner 
will  require  appropriate  special  investi- 
gations. Petitioners  are  encouraged  to 
explore  the  postslaughter  stability  of 
residues.  Experience  has  shown  that 
residue  stability  can  be  a  complicating 
factor  in  studies  for  validating  assays 
for  dosed  tissues.  The  Commissioner 
encourages  research  in  this  area:  but 
until  appropriate  information  can  be 
reliably  Incorportated  into  food  safety 
decisions,  these  daU  will  not  be  used 
to  liberalize  the  regulatory  require- 
ments. 

Q.  OTHSX  POSSIBLB  SArXTT  PACTORS 

Originally,  the  Commissioner  pro- 
posed that  the  calculated  does  be 
modified  to  account  conservatively  for 
drug  use  patterns,  e.g..  the  administra- 
tion of  the  drug  in  the  treatment  of 
diseased  animals.  Comments  stated 
that  fUteati*  incidence  does  not  occur 
randomly  within  a  geographic  area  or 
within  specific  animal  groups.  Al- 
though a  disease  may  have  an  overall 
incidence  of  only  10  percent,  the  af- 
fected group  may  be  located  in  a  single 
area.  Therefore,  the  Commissioner 
was  unable  to  conclude  that  evidence 
exists,  or  other  safety  factors  are 
available,  to  permit  the  agency  to  cal- 
culate the  effect  of  such  drug  usage, 
and  this  provision  was  deleted.  No 
liter  comments  have  been  received  on 
this  point. 


VI.  Metabolic  Btvwv  To  Select 

MAKKXK  RXStlKTC  AH*  TAlHiET  TiSSUB 
A.THSOOSCXFT 

Before  the  use  of  a  sponsored  com- 
pound can  be  approved,  the  Commis- 
sioner must  determine  that  a  practical 
and  reliable  assay  is  available  to  meas- 
ure carcinogenic  residues  at  the  level 
which  discriminates  safe  from  unsafe 
food.  i.e..  the  assay  must  be  capable  of 
determining  when  S«  is  exceeded  in 
each  ediWe  tissoe.  One  approach  to 
this  problem  would  be  to  require 
assays  that  can  be  used  to  measure 
every  residue  ta  each  of  the  various 
edible  tissues.  Because  the  number  of 
residues  in  edlMe  tissues  and  the 
number  of  tissues  can  sometimes  be 
large,  it  is  unlikely  that  such  an  ap- 
proach would  be  practical.  There  is  an- 
other far  more  practicable  approach, 
which  sacrifices  no  principle  of  safety. 
This  alternative  approach  centers  on 
the  concepts  of  a  marker  residue  and  a 
target  tissue. 

A  market  residue  is  a  residue  whose 
level  in  a  particular  tissue  is  in  a 
known  relationship  to  the  level  of  the 
total  residue  of  carcinogenic  concern 
in  all  edible  tissues  and  which,  there- 
fore, can  be  tAen  as  a  measure  of  the 
total  residue  ft  interest  in  he  target 
animal.  Once  m  marker  residue  is  se- 
lected and  its/tquantitative  relationship 
to  the  total  fesldue  is  determined,  it  is 
possible  to  dfilculate  a  level,  for  pur- 
poses of  thest.  regulations,  R«.  which 
to  that  level  of  Ih*  marker  residue  that 
must  not  be  exceeded  in  a  selected 
tissue  (the  tar<6t  tissue)  if  the  total 
residue  of  carcinogenic  concern  in  the 
edible  tissues  of  the  target  animal  to 
not  to  exceed  S..  The  marker  residue 
can  be  the  sponsored  compound  or  any 
of  its  metatwlites.  or  a  combination  of 
residues  for  which  a  common  assay 
can  be  developed. 

The  target  tissue  to  that  tissue  In 
which  the  absence  of  the  marker  resi- 
due at  R_  or  above  can  be  taken  as 
confirmation  that  the  safe  residue 
level.  8,.  to  hot  exceeded  In  any  of  the 
edible  tissues.  When  a  marker  residue 
and  a  target  tissue  are  selected,  a  prac- 
ticable assay  must  be  developed  that 
can  reliably  measure  the  marker  resi- 
due in  the  target  tissue  at  leveto  at 
least  as  low  as  R..  and  conditions  of 
use  of  the  sponsored  compound  must 
be  established  that  assure  that,  in 
practice,  the  potential  marker  residue 
level  In  the  target  tissue  does  not 
exceed  R.. 

When  it  to  determined,  using  an 
assay  demonstrated  to  be  capable  of 
reliably  measuring  the  marker  residue 
in  the  target  tissue  at  levels  at  least  as 
kyw  as  R..  that  there  to  no  such  resi- 
due at  leveto  at  or  above  R.,  it  can  be 
concluded  that  the  no-residue  stand-, 
ard  of  the  act  has  been  satisfied  for  all 
edible  tissues  in  the  animal  under  ex- 


amination. Conversely,  if  the  marker 
residue  to  found  in  target  tissue  at 
leveto  equal  to  or  greater  than  R.,  all 
edible  tissues  must  be  considered 
unsafe  for  human  consumption. 

B.  application:  data  collection  and 

CALCULATION  OF  R„ 

1.  Marker  residue.  Application  of  the 
concepts  of  marker  residue  and  target 
tissue  requires  an  experimental  deter- 
mination of  the  quantitative  relation- 
ships of  residues  that  might  serve  as 
marker  residues  (including  any  that 
have  definitely  been  shown  to  be  non- 
carcinogenic,  because  theoretically  one 
of  these  might  t>e  selected  as  marker 
residue)  to  the  total  residue  in  each  of 
the  various  edible  tissues  that  might 
serve  as  target  tissues.  Further,  be- 
cause these  relationships  change  with 
time,  the  leveto  of  potential  marker 
residues  in  the  potential  target  tissues 
must  be  measured  over  time,  and 
tissue  concentration-time  profiles 
must  be  constructed.  These  depletion 
profiles  will  be  derived  from  measure- 
ments made  in  target  animal  tissues 
after  cessation  of  exposure  to  the 
sponsored  compound.  Finally,  because 
the  results  of  carcinogenicity  testing 
have  been  used  to  set  limits  for  total 
potential  undetected  residues  in  each 
of  the  individual  edible  tissues,  the  de- 
pletion profiles  must  include  measure- 
ments of  the  total  residue  in  each  po- 
tential target  tissue  to  levels  at  least 
as  low  as  the  S„  appropriate  to  the 
tissue.  Also,  depletion  profiles  for  one 
or  more  potential  marker  residues 
must  be  constructed  and  include  mea- 
surements of  leveto  of  residues  corre- 
sponding to  the  times  when  the  total 
residue  has  reached  S.  (Plates  I  and  II 
set  forth  in  proposed  i  500.89). 

Part  III  of  thto  preamble  describes 
the  requirements  for  the  study  of  the 
metabolic  fate  of  a  sponsored  com- 
pound in  target  animato.  Although  the 
purpose  of  thto  earlier  metabolic  study 
to  to  provide  information  for  selecting 
residues  for  carcinogenicity  testing, 
'the  same  principles  and  requirements 
are  applicable  here  and  must  be  fol- 
lowed in  acquiring  the  information 
necessary  to  construct  depletion  pro- 
files. However,  to  meet  the  depletion 
profile  requirements  prescribed  by  the 
regulations,  a  second  metabolic  study 
of  the  sponsored  compound  in  the 
target  animato  may  be  necessary.  Thto 
second  and  possibly  more  refined 
study  may  require  using  a  larger 
number  of  animato.  It  will  be  neces- 
sary to  determine  the  total  number 
and  the  quantities  of  residues  at  sever- 
al appropriate  times,  starting  immedi- 
ately after  cessation  of  exposure  and 
continuing  until  the  residues  in  each 
of  the  potential  target  tissues  have 
reached  a  level  corresponding  to  a 
total  residue  level  of  the  appropriate 
S.  for  that  tissue.  If  the  initial  meta- 
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bolic  study  to  done  in  a  manner  ade- 
quate to  select  a  marker  residue  and  a 
target  tissue,  of  course,  it  need  not  be 
repeated. 

Selection  of  a  marker  residue  will  be 
based  on  examination  of  depletion 
profiles.  Generally,  there  will  be  a 
time  at  which  the  sum  of  the  leveto  of 
the  individual  residues  of  carcinogenic 
concern  will  fall  below  the  S.  appro- 
priate to  the  tissue  under  examina- 
tion. Residues  that  are  potential  mark- 
ers will  be  present  at  a  known  concen- 
tration (R.)  at  thto  same  time  (Plate 
I),  and  in  a  definite  (although  perhaps 
rapidly  changing)  quantitative  rela- 
tionship to  the  total  residue  (Plate  II). 

With  the  quantitative  relationships 
establtohed.  it  will  be  possible  to  select 
one  of  the  residues  as  a  marker.  Ordi- 
narily, the  residue  selected  will  have 
the  following  characteristics:  (1)  It  will 
represent  at  least  10  percent,  and  usu- 
ally more,  of  the  total  residue  burden 
at  the  time  the  total  residue  was  de- 
pleted to  S„;  (ii)  It  will  be  stable,  easily 
toolated  and  characterized,  and  suscep- 
tible to  manipulation  for  assay  devel- 
opment and  implementation;  and  (ill) 
It  will  be  undergoing  relatively  rapid 
change  in  concentration  at  the  time 
the  total  residue  burden  to  at  or  near 
S.  (i.e.,  a  change  in  its  concentration 
will  be  a  sensitive  indicator  of  the  time 
when  the  total  residue  burden  has  de- 
pleted below  Si,).  Although  other  con- 
siderations may  enter  into  the  selec- 
tion of  a  marker  residue,  these  three 
will  ordinarily  be  most  important. 

There  may  be  instances  in  which  no 
single  residue  can  adequately  fulfill 
the  requirements  a  marker  residue 
must  meet.  In  such  instances,  it  may 
be  necessary  to  select  some  combina- 
tion of  residues  which,  taken  together, 
can  represent  the  total  residue  burden. 
It  should  be  noted  that  a  marker  resi- 
due can  be  a  compound  which  to  not  a 
carcinogen,  but  to  an  unambiguous  in- 
dicator, in  the  manner  already  de- 
scrit>ed.  of  the  presence  or  absence  of 
carcinogenic  residues. 

2.  Target  tissue.  Selecting  a  target 
tissue  requires  a  comparison  of  the  de- 
pletion profiles  for  each  of  the  edible 
tissues  (Plate  I  set  forth  in  proposed 
9  500.89).  A  target  tissue  wlU  be  select- 
ed on  the  basto  of  assurance  that  the 
absence  of  the  market  residue  at  or 
above  R.  means  that  carcinogenic  resi- 
dues are  absent  from  the  tissue  that 
requires  the  longest  time  to  achieve  its 
S..  and  thus  that  the  entire  animal  to 
free  of  carcinogenic  residues. 

When  a  compound  to  to  be  used  in 
milk-  or  egg-producing  animals,  milk 
and  eggs  will  be  target  tissues  in  addi- 
tion to  one  tissue  selected  as  the 
target  tissue  to  represent  the  deple- 
tion of  residues  in  all  of  the  edible  car- 
cass. In  these  cases,  it  may  be  neces- 
sary to  select  a  marker  residue  for 
milk  or  eggs  that  to  different  from  the 
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marker  residue  selected  for  the  target 
tissue  representing  the  edible  carcass. 

3.  CalctOation  of  R^.  The  R,  for  a 
marker  residue  to  the  level  of  that 
marker  residue  which  to  present  in  the 
target  tissue  at  the  time,  Tl,  when  the 
sum  of  the  leveto  of  the  residues  in  the 
tissue  that  requires  the  longest  time  to 
achieve  its  S.  (excluding  any  residues 
that  have  definitely  been  shown  to  be 
noncarcinogenic)  is  equal  to  S.  for 
that  tissue.  The  depletion  profiles  will 
be  used  to  select  R_  (Plate  II  set  forth 
in  proposed  §  500.89). 

For  example,  asstmie  (1)  that  liver  to 
the  target  tissue  of  animal  drug,  P,  in- 
tended for  use  in  cattle;  (11)  that  the 
only  residues  of  P  are  the  parent  com- 
pound. P,  and  a  meUboUte,  P^c'  *""  "" 
\  to  3;  (iv)  that  S.  for  the  sponsored 
compound  to  29  parts  per  billion:  and 
(V)  that  the  following  to  a  chart  of  the 
depletion  profile  of  the  drug. 
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In  Uito  case,  before  the  drug  can  be 
i4>proved  for  use.  the  petitioner  must 
develop  an  assay  that  will  sattofy  the 
evaluation  criteria  in  liver  for  either  P 
at  least  as  low  as  15  parts  per  billion  or 
P.  at  least  as  low  as  14  parts  per  bil- 
lion. Because  P  to  depleting  faster 
than  P,.  when  the  total  residue  burden 
to  29  parts  per  billion.  P  may  be  the 
preferred  compound  to  select  as  the 
market  residue  because  it  provides  a 
more  sensitive  assessment  of  when  the 
total  residue  burden  reaches  29  parts 
per  billion  (S.).  Another  example  to 
provided  in  Plate  II  in  proposed 
f  500.89. 

Comments  on  the  marker  residue- 
target  tissue  segment  of  the  regula- 
tions posed  questions  about  the  defini- 
tion of  terms  and  the  implementation 
of  procedures.  One  comment  request- 
ed that  the  Commissioner  add  a  table 
of  definitions  for  the  entire  subpart, 
and  it  suggested  that  the  agency  coin 
a  new  term  for  the  "marker  residues." 
Another  comment  questioned  whether 
the  studies  required  to  identify  the 
marker  residue  and  target  tissue  are 
truly  "metabolism"  studies.  The  Feb- 
ruary 1977  notice  stated  that  the  Com- 
missioner would  select  the  target 
tissue  and  marker  residue,  and  one 
comment  suggested  that  they  be  se- 
lected by  the  petitioner,  who  has  a 
better  Itnowledge  of  both  the  spon- 
sored compound  and  of  the  availabil- 
ity of  technology  to  develop  assays  for 
metabolities.  Another  comment  ques- 
tioned whether  the  agency  to  request- 
ing sufficient  informatkHi  on  edible 
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tissues  to  permit  a  determination  of  a 
marker  residue  or  target  tissue.  It  also 
questioned  why  the  most  slowly  de- 
pleting tissue  is  not  always  the  target 
tissue.  It  further  requested  that  the 
target  tissue  concept  be  clarified  when 
a  target  animal  is  used  for  milk  or  egg 
production. 

The  terms  "marker  residue"  and 
"target  tissue"  are  defined  In  proposed 
9  500.83.  and  their  meanings  will  be 
codified  by  the  final  regulations.  For 
clarity,  a  new  section  is  added  to 
define  all  new  terms  for  the  subpart. 
The  term  "metabolic  study"  has  been 
used  by  FDA  to  describe  the  types  of 
studies  called  for  by  the  regulations 
for  many  years.  The  Commissioner 
disagrees  that  the  term  is  inappropri- 
ate. 

The  Commissioner  agrees  that  the 
petitioner  for  a  sponsored  compound 
has  a  role  in  selecting  the  marker  resi- 
due and  target  tissue.  Under  current 
agency  procedures,  the  selections  are 
made  with  the  opportunity  for  partici- 
pation by  the  petitioner,  and  thus  the 
petitioner's  knowledge  and  proponent 
status  are  recognized.  Because  the 
agency  must  make  the  decision  on 
whether  the  sponsored  compound  can 
be  safely  used,  however,  it  must 
remain  the  ultimate  decisionmaker. 

The  regulations  require  petitioners 
to  determine  the  tissue  depletion  pro- 
files for  residues,  and  for  a  sponsored 
compound  a  considerable  part  of  this 
information  will  already  have  been 
gathered  by  the  initial  metabolism 
study.  (See  section  III  of  the  pream- 
ble.) The  Commissioner  concludes 
that  it  is  appropriate  to  select  the 
target  tissue  from  among  tissues  likely 
to  become  storage  depots  or  to  be  in- 
volved in  metabolism  and  excretion  of 
the  sponsored  compound.  Routinely 
examining  other  more  specialized  tis- 
sues in  great  detail  will  yield  little  ad- 
ditional useful  information.  Material 
balance  calculations  will  be  used  as 
necessary  to  determine  whether  other 
tissues  are  potential  storage  depots 
and  therefore  may  be  target  tissues. 

The  criteria  for  selecting  the  marker 
residue  and  target  tissue  are  such 
that,  when  the  marker  residue  concen- 
tration passes  through  its  R_  in  the 
target  tissue,  all  other  residues  in  the 
tissues,  including  the  most  slowly  de- 
pleting tissues,  will  have  passed 
through  their  R„.  Therefore,  the  most 
slowly  depleting  tissue  need  not  be  the 
target  tissue. 

Finally,  the  Commissioner  explained 
in  the  February  notice  that  for  milk- 
and  egg-producing  animals,  it  Is  neces- 
sary to  have  a  target  tissue  In  addition 
to  the  milk  or  eggs.  To  clarify  this 
matter,  the  Commissioner  added  this 
requirement  to  the  regulations. 
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VII.  Spowsorid  Compounds  Aff«ctiiic 
Pools  or  CAHciHoctwic  or  Potxw- 

TIALLT  CAaCINOaOCIC  StTBSTAKCES  EH- 

DOGDtous  To  TARcrr  Animals 

A.  AFPLICABILmr  Of  NO-RK8IDUS 
RSQUIRSMENT 

The  act  requires  that  in  making  food 
safety  decisions,  the  Commissioner 
take  into  account  all  substances 
formed  in  or  on  food  by  the  adminis- 
tration of  sponsored  compounds  to 
food-producing  animals.  It  Is  well  rec- 
ognized that:  (1)  Several  substances  en- 
dogenous to  food-producing  animals 
are  suspect  or  proven  carcinogens 
(Ref.  M);  (11)  in  any  given  animal  spe- 
cies or  breed,  the  size  of  pools  of  such 
endogenous  substances  may  vary 
widely  and  are  affected  by  such  fac- 
tors as  sex.  age.  lactation,  stiate  of 
estrus.  pregnancy,  and  geographic  lo- 
cation: and  (ill)  humans  have  had  sus- 
tained exposure  to  such  endogenous 
substances  for  centuries.  Whether 
normal  levels  of  human  exposure  to 
these  substances  are  responsible  for 
human  carcinogenesis  is  unknouTi,  but 
using  drugs  that  can  cause  an  increase 
in  human  exposure  to  these  com- 
pounds has  the  potential  of  increasing 
the  risk  of  human  carcinogenesis. 
Under  the  act.  therefore,  the  use  of 
such  drugs  must  be  controlled. 

In  dealing  with  potentially  carcino- 
genic endogenous  compounds,  the 
1973  proposal  declared  that  the  intent 
of  the  no-resldue  requirement  of  the 
act  Is  the  maintenance  of  the  normal 
human  dietary  content.  Thus,  the  Feb- 
ruary 1977  notice  required  the  deter- 
mination of  the  effects  of  sponsored 
compounds  on  the  normal  background 
levels  of  potentially  carcinogenic  en- 
dogenous compounds.  If  a  compound 
is  found  to  increase  these  levels,  condi- 
tions of  use  are  to  be  established  so 
that  normal  background  levels  are  not 
exceeded  in  the  animal  when  the 
animal  is  slaughtered.  The  notice  also 
required  development  of  practical 
assays  for  measuring  levels  of  endog- 
enous compounds. 

Several  comments  on  this  segment 
_  of  the  1973  proposal  expressed  con- 
cern over  the  meaning  of  the  term 
"endogenous  compounds"  and  ques- 
tioned how  these  compounds  are  to  be 
distinguished  from  "exogenous  com- 
pounds." Others  questioned  whether 
the  former  term  Includes  chemical  de- 
rivatives (estradiol  benzoate)  of  bona 
fide  endogenous  compounds  (estradiol) 
or  essential  nutrients  (some  amino 
acids,  minerals,  vitamins).  Comments 
also  expressed  doubt  about  the  distinc- 
tion between  endogenous  and  exoge- 
nous compounds  when  the  adminis- 
tered compound  can  be  metabolized  to 
residues  of  both  classes.  Some  com- 
ments also  argued  that  all  externally 
administered    compounds    should    be 


considered    exogenous,    as    the    tru* 
meaning  of  the  term  implies. 

Other  comments  suggested  that  en- 
dogenous substances  of  interest  be 
subjected  to  toxicologlcal  testing  and 
tolerances  be  set  If  such  substances 
are  found  to  be  not  carcinogenic.  Some 
doubted  that  available  technology 
could  meet  the  proposed  requirements. 
They  contended  that  the  terms 
"normal  conditions  of  use"  and 
"normal  background  levels  of  endog- 
enous compounds"  would  be  either  ex- 
tremely difficult  or  Impossible  to 
define.  While  recognizing  the  difficul- 
ty of  the  task,  the  Commissioner  con- 
cluded that  administered  compounds 
that  increase  the  naturally  occurring 
level  of  potentially  carcinogenic  en- 
dogenous compounds  present  special 
problems  of  control,  which  the  pro- 
posed regulations  had  to  address  and 
resolve. 

As  the  Commissioner  explained  in 
the  February  1977  notice,  an  endog- 
enous compound  is  any  compound 
that  is  metabolically  produced  by  and 
is  present  in  untreated  target  animals. 
Any  sponsored  compound  which,  when 
administered  to  a  target  animal,  is 
found  to  Increase  the  normal  back- 
ground levels  of  a  potentially  carcino- 
genic endogenous  compound  is  subject 
to  these  proposed  regulations,  regard- 
less of  how  the  increase  is  brought 
about.  For  instance,  estradiol  benzo- 
ate. which  by  the  above  definition 
clearly  is  not  an  endogenous  com- 
pound, is  metabolically  converted  to 
the  endogenous  compound  estradiol 
and  may  thus  cause  an  Increase  in 
normal  background  levels  of  that  sub- 
stance. Estradiol  may  Itself  be  admin- 
istered and  possibly  cause  target 
animal  pools  of  estradiol  to  increase 
above  background.  Finally,  a  spon- 
sored compound  may  indirectly  cause 
an  increase  in  tissue  levels  of  estradiol 
by  affecting  any  number  of  hormonal 
regulatory  systems  in  the  target  ani- 
mals. 

Although  In  each  of  the  above-cited 
cases  the  cause  of  the  Increases  in 
normal  background  levels  of  estradiol 
is  different,  the  result  is  the  same. 
And  it  is  the  result  that  must  t>e  moni- 
tored and  controlled.  It  is  thus  of  little 
use  to  distinguish  between  "endog- 
enous" and  "exogenous"  administered 
compounds.  Rather,  it  is  useful  only  to 
distinguish  between  administered  com- 
pounds that  can  cause  changes  in 
normal  background  levels  of  potential- 
ly carcinogenic  endogenous  com- 
pounds and  those  administered  com- 
pounds that  do  not  affect  such  levels. 

Elssential  nutrients  are  not  Included 
in  the  definition  of  the  classes  of  com- 
pounds that  will  be  regulated  by  these 
proposed  regulations.  In  a  strict  sense, 
essential  nutrients  are  not  endog- 
enous. Although  present  in  the  tissues 
of  animals  and  required  for  growth 


and  health,  they  are  not  produced  by 
the  animals  and  must  be  supplied 
from  external  sources.  These  features 
place  essential  nutrients  in  a  distinct 
class  of  "required  exogenous  com- 
pounds." which  must  continue  to  be 
regulated  in  a  unique  manner.  Deter- 
mination of  the  allowable  use  of  essen- 
tial nutrients  must  reflect  the  target 
animals'  nutritional  requirements. 
When  used  according  to  label  direc- 
tions, supplements  of  essential  nutri- 
ents that  present  carcinogenic  risks 
should  restore,  but  must  not  exceed, 
the  essential  nutrient  levels  found  in 
natural  foods  adequately  sustaining 
normal  growth  of  healthy  animals. 
Furthermore,  the  levels  of  such  essen- 
tial animal  nutrients  found  in  human 
food  derived  from  animals  with  diets 
supplemented  with  essential  nutrients 
must  not  exceed  the  levels  in  food  de- 
rived from  normal  healthy  animals  fed 
a  nutritionally  adequate  natural  diet. 

B.  GENERAL  PROCEDI7RES 

If  available  Information  shows  that 
a  sponsored  compound  might  affect 
pools  of  potentially  carcinogenic  en- 
dogenous substances  above  the  level 
considered  to  be  safe  under  the  crite- 
ria of  these  proposed  regulations,  the 
petitioner  would  be  required  to  investi- 
gate whether  such  effects  occur  under 
the  conditions  of  the  compound's  pro- 
posed use. 

The  Commissioner  proposes  the  fol- 
lowing requirements:  (I)  Establishment 
of  normal  backgrouiul  levels  (or 
"norm")  of  the  endogenous  compound 
of  carcinogenic  concern  in  the  target 
animals:  (ii)  determination  of  the  ef- 
fects of  the  sponsored  compound  on 
the  ;  -m:  (iii)  establishment  of  safe 
conditions  of  use  of  the  sponsored 
compound  by  demonstrating  how  the 
compound  can  be  used  in  a  way  that 
ensures  that  the  norm  is  restored  in 
the  target  animals  before  slaughter, 
and  (iv)  development  and  validation  of 
a  practical  assay  to  measure  the  en- 
dogenous compound  at  levels  specified 
by  the  norm.  The  proposed  regtila- 
tions  specify  how  each  of  these  steps  is 
to  be  accomplished. 

C.  SPECinC  STEPS  REQUIRED 

The  petitioner  would  first  be  re- 
quired to  determine  experimentally 
the  normal  backgrotmd  levels,  or 
norms,  of  the  potentially  carcinogenic 
endogenous  compounds  of  concern  in 
imtreated  target  animals.  A  norm 
must  be  specific  for  the  untreated 
target  animals.  The  petitioner  would 
provide  the  norm  in  the  form  of  a  cu- 
mulative frequency  distribution  of  the 
observed  levels  of  the  endogenous 
compound.  This  curve  must  also  in- 
clude 99  percent  confidence  limits 
(Plate  III  appearing  in  proposed 
S  500.89). 
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The  median  and  shape  of  the  fre- 
quency distribution  must  be  known  so 
that  shifts  in  the  norm  can  be  meas- 
ured. For  this  reason,  the  assay  used 
to  determine  a  norm  must  jield  values 
for  the  endogenous  compound  differ- 
ent from  zero  for  at  least  two-thirds  of 
the  untreated  target  animals.  This 
latter  requirement  is  a  compromise  be- 
tween the  need  to  determine  the  fre- 
quency distribution  with  a  high  degree 
of  reliability  and  at  the  same  time  to 
recognize  the  difficulties  thay  may  be 
encountered  in  measuring  levels  at  the 
lower  end  of  the  norm. 

The  petitioner  would  then  deter- 
mine the  effects  of  the  sponsored  com- 
pound on  the  norm  and  provide  data 
on  the  postexposure  decay  of  any  ob- 
served increases  in  the  norm.  The 
norm  is  (xtnsidered  restored  when  the 
distribution  of  values  for  the  endog- 
enous substance  of  concern  observed 
in  a  group  of  treated  animals  is.  with 
99  percent  confidence,  the  same  as  the 
norm. 

The  norm,  as  defined,  takes  into  ac- 
(X)unt  those  variables  that  affect  back- 
ground levels.  The  proposed  regula- 
tions thus  resolve  the  difficulties 
raised  by  1973  comments  suggesting 
that  "normal  background  levels" 
would  be  difficult  to  define. 

O.  ENDOGEHODS  MARKER  REBIOITE: 
CALCULATION  OF  R. 

If  the  norm  of  an  endogenous  sub- 
stance of  carcinogenic  concern  can  be 
increased  by  the  administration  of  a 
sponsored  compound,  the  endogenous 
substance  can  become  an  endogenous 
marker  residue.'Le.,  Its  presence  above 
certain  levels  can  be  considered  an  In- 
dicator of  potentially  carcinogenic  res- 
idues in  food.  Approval  of  the  use  of 
such  a  sponsored  compound  is  contin- 
gent upon  the  petitioner's  furnishing 
of  data  demonstrating  that  the  norms 
are  restored  in  the  target  imtma.u 
before  slaughter,  and  upon  the  avail- 
ability of  a  practical  assay  that  can  re- 
liably measure  the  endogenous  marker 
residue  in  target  animals.  This  regula- 
tory assay  must  be  capable  of  measur- 
ing the  marker  residue  at  the  level, 
R,,  corresponding  to  the  33d  percen- 
tile of  the  norm  (Plate  III  set  forth  in 
proposed  S  500.89). 

The  R,  for  an  endogenous  marker 
residue  derives  from  a  conceptual  ap- 
proach entirely  different  from  that 
used  for  the  derivation  of  an  R^  for  an 
exogenous  maiicer  residue.  To  monitor 
shifts  in  the  norm,  the  Commissioner 
must  be  able  to  measure  the  median 
and  to  determine  the  shape  of  the  dis- 
tribution. An  assay  capable  of  measur- 
ing the  33d  percentile  of  the  norm  pro- 
vides the  analytical  capability  neces- 
sary to  determine  whether  the  norm 
has  been  shifted  by  administering  the 
sponsored  compound  to  the  target  ani- 
mals  because    it    permits   measuring 


17097 

two-thirds  of  the  points  on  the  distri- 
bution curve.  The  same  assay  evalua- 
tion criteria  apply  to  endogenous  com- 
pounds as  to  other  compounds  covered 
by  these  proposed  regulations. 

Accordingly,  the  commissioner  in 
the  February  1977  notice  revised  the 
provisions  which,  as  proposed,  would 
have  originally  established  the  lowest 
limit  of  reliahle  measurement  at  the 
99th  percentile  of  the  norm.  As  the 
comments  noted,  as  assay  that  can 
measure  only  the  upper  99th  percen- 
tile would  not  be  able  to  detect  any 
shifts  in  the  norm,  which  is  its  prima- 
ry function.  The  proposed  regulations 
require  an  assay  capable  of  a  lowest 
limit  of  reliable  measurement  of  the 
33d  percentile  of  the  norm,  which  will 
readily  detect  any  shifts  In  the  median 
or  mean  of  the  norm.  Determination 
of  compliance  depends  on  a  regulatory 
system  that  monitors  shifts  in  the 
norms  and  not  levels  of  endogenous 
substances  in  individual  animnia 

B.  ALTERKATIVE  PROCXDURB 

Earlier  comments  contended  that  an 
alternative  to  the  foregoing  procedure 
should  be  available  for  regulating  en- 
dogenous substances.  It  was  suggested 
that  a  tolerance  for  an  endogenous 
compound  can  be  established  at  levels 
above  the  norm,  provided  that  appro- 
priate toxicity  testing  on  the  com- 
pound is  carried  out  and  a  safe  level 
can  be  established  in  accordance  with 
sections  IV  through  VI  of  ttUs  pream- 
ble and  proposed  H  ^00.84  through 
MOM. 

Separate  mechanisms  with  distinctly 
different  rationales  have  been  devel- 
oped to  measure  compliance  with  the 
no-residue  standard  of  the  act  for  en- 
dogenous and  exogenous  compounds. 
As  noted  earlier,  for  exogenous  com- 
pounds, the  regulations  would  require 
development  of  an  assay  with  a  lowest 
limit  of  reliable  measurement  at  or 
below  the  level  needed  to  ensure  that 
any  undetected  residues  pose  essen- 
tially no  increased  risk  of  cancer  in 
the  population.  On  the  other  hand, 
the  method  for  measuring  compliance 
with  the  no-residue  standard  for  an 
endogenous  substance  is  based  on  the 
norm. 

In  the  absence  of  toxicology  data  of 
the  type  needed  to  determine  a  safe 
level  for  exogenous  compounds,  de- 
scribed in  section  V  of  this  preamble, 
the  Commissioner  maintains  that  re- 
storing the  norm  is  the  only  way  to 
ensure  the  absence  of  unaccepatble 
risks  resulting  from  the  use  of  com- 
pounds that  may  increase  pools  of  po- 
tentially carcinogenic  endogenous  sub- 
stances. If  the  toxicology  data  are 
available,  however,  and  are  suitable 
for  extrapolation  by  the  procedures 
described  in  section  V  of  this  pream- 
ble, the  CommissioDer  will  permit  a 
shift  in  the  norm  equal  to  the  incre- 
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ment  shown  to  produce  a  lifetime 
cancer  risk  no  greater  than  1  in  1  mil- 
lion. 

The  1977  notice  announced  that  the 
Commissioner  was  receptive  to  sugges- 
tions for  other  alternative  mechanisms 
of  control.  Two  comments  argued  that 
the  Commissioner  has  no  authority  to 
regulate  increases  in  potentially  car- 
cinogenic endogenous  substances  that 
occur  •'indirectly"  from  the  adminis- 
tration of  the  sponsored  compound. 
They  contended  that  the  Commission- 
er can  only  regulate  substances  that 
derive  directly  from  the  sponsored 
compound,  not  from  Its  use.  The  Com- 
missioner rejects  these  comments, 
which  are  analogous  to  the  earlier 
comments  that  the  agency  can  regu- 
late only  a  parent  compound,  not  me- 
tabolites, under  the  Delaney  clause.  As 
explained  in  the  February  1977  notice, 
the  Commissioner  is  concerned  about 
the  use  of  compounds  that  may  in- 
crease the  pools  of  potentially  danger- 
ous endogenous  substances  that  may 
be  formed  in  or  on  food  because  of  a 
sponsored  compound's  use.  The  gener- 
al safety  provisons  of  the  act  clearly 
cover  all  substances  formed  in  or  on 
food  due  to  the  use  of  a  sponsored 
compound,  and  it  is  proper  to  consider 
excess  levels  of  endogenous  com- 
pounds of  carcinogenic  concern  as 
such  substances. 

A  comment  requested  that  the  Com- 
missioner specify  which  potentially 
carcinogenic  endogenous  compounds 
are  within  the  purview  of  this  section. 
The  Commissioner  concludes  that  the 
proposed  regulation  covers  all  endog- 
enous compounds  that  animal  or 
human  data  show  may  present  a  car- 
cinogenic risk. 

Concerning  the  comment  that  all  en- 
dogenous substances  should  be  pro- 
scribed from  use  in  animals,  the  Com- 
missioner advises  that  there  is  no  legal 
basis  for  their  outright  prohibition. 
Furthermore,  the  regulations  pre- 
scribe procedures  for  use  of  these  sub- 
stances that  ensure  the  same  degree  of 
safety  as  that  required  for  the  use  of 
exogenous  compounds. 

Finally,  a  comment  stated  that  the 
studies  described  in  the  February  1977 
notice  are  costly,  and  it  contended 
that,  unless  the  data  collected  are  con- 
sidered proprietary,  the  requirement 
puts  pioneers  in  the  field  at  a  disad- 
vantage. The  comment  also  requested 
that  the  Commissioner  specify  the 
studies  required  to  define  the  norm 
and  measure  its  restoration. 

Under  the  current  law.  the  Commis- 
sioner concludes  that  data  on  the 
norm  are  safety  data  required  for 
every  application  and  are  proprietary 
data  for  new  animal  drugs.  However, 
to  reduce  urmecessary  testing,  ex- 
penses to  the  regulated  industry,  and 
costs  to  the  goveniment,  it  is  the  agen- 
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cy's  policy  to  encourage  Joint  funding 
of  tests. 

The  Commissioner  believes  it  Inap- 
propriate to  establish,  as  part  of  the 
regulations,  detailed  protocols  for 
studies  required  to  establish  norms. 
However,  the  following  example  is  of- 
fered as  a  guideline.  To  determine, 
with  a  high  degree  of  confidence  (99 
percent),  the  characteristics  of  the  dis- 
tribution of  the  individual  values  that 
constitute  the  norm,  the  petitioner 
will  ordinarily  be  required  to  examine 
a  reasonable  number  of  animals  in 
each  production  class  of  target  ani- 
mals in  which  the  sponsored  com- 
pound is  proposed  for  use.  both  treat- 
ed and  untreated.  In  each  group.  450 
to  500  animals  will  be  sufficient  to  de- 
termine with  99  percent  confidence: 

(1)  That  the  99th  percentile  of  the 
norm  is  less  than  the  largest  observed 
value:  and 

(2)  That  the  cumulative  frequency 
distributions  of  the  observed  levels  of 
the  endogenous  compound  in  untreat- 
ed target  animals  and  in  the  treated 
target  animals  do  not  differ  by  more 
than  .10  at  any  specific  point. 

To  test  whether  the  norm  for  the 
sample  of  untreated  animals  and  the 
values  for  the  sample  of  treated  ani- 
mals came  from  the  same  population, 
i.e.,  there  was  no  effect  due  to  treat- 
ment with  the  drug,  the  petitioner 
may  use  the  Kolmogorov-Smimov 
two-sample  test.  This  test  is  concerned 
with  the  agreement  between  two  cu- 
mulative frequency  distributions.  This 
test  is  sensitive  to  any  type  of  differ- 
ence in  the  distributions  from  which 
the  two  samples  (treated  and  untreat- 
ed) were  taken,  e.g..  differences  in  lo- 
cation (mean,  median,  etc.).  differ- 
ences in  vsulatlon.  differences  In  skew- 
ness.  etc. 

The  only  assumptions  required  for 
this  test  are— 

(1)  That  the  samples  are  random 
samples: 

(2)  That  the  two  samples  are  mutu- 
ally independent:  and 

(3)  That  the  samples  are  from  a  con- 
tinuous population. 

Specifically,  the  Kolmogorov-Smir- 
nov  test  evaluates  the  probability  of 
the  maximum  absolute  difference  that 
would  occur  between  two  cumulative 
distributions  if  they  were  obtained 
from  the  same  population.  For  the  de- 
tails of  conducting  the  test  see  Refs. 
77  and  78.  It  must  also  be  remembered 
that  the  above-described  study  n^ay  be 
conducted  In  lieu  of  chronic  toxicity 
tests,  and  it  can  be  conducted  during 
the  effectiveness  studies.  Thus  the 
costs  of  developing  and  marketing  an 
endogenous  compound  will  be  compa- 
rable to  the  corresponding  costs  for  an 
exogenous  compound. 


VIII.  Rboxjlatory  Assay:  Evaluation 
Criteria  akb  Afproval  Process 

a.  ihtrodoction 

The  Commissioner  can  approve  a 
sponsored  compound  for  use  in  food- 
producing  animals  only  if  the  intended 
use  of  the  compound  does  not  result  in 
the  accumulation  of  potentially  car- 
cinogenic residues  In  edible  tissues  and 
if  an  assay  is  available  that  can  reli- 
ably measure  such  residues  at  and 
above  the  R_.  The  assay  must  also  be 
suitable  for  monitoring  food  from  ani- 
mals administered  the  compound  to 
prevent  food  from  reaching  the  mar- 
ketplace if  it  is  adulterated  with  po- 
tentially carcinogenic  residues  result- 
ing from  misuse  of  the  compound. 

Many  comments  in  response  to  the 
1973  notice  contended  that  more  ex- 
plicit criteria  and  evaluation  proce- 
dures should  be  specified. 

The  Commissioner  agrees  with  these 
comments.  Because  the  assays  re- 
quired by  these  proposed  regulations  ' 
are  to  be  used  for  regulatory  monitor- 
ing of  residues  of  potential  carcinogen- 
ic concern  in  food,  rigorous  criteria 
must  be  established  for  approval  of 
these  assays.  Furthermore,  the  pro- 
posed assay  must  be  subjected  to  an 
objective  evaluation  to  determine 
whether  it  meets  the  criteria.  Only 
then  can  there  be  assurance  that  an 
assay  will  provide  a  reliable  and  practi- 
cal monitoring  device  to  prevent  vio- 
lated residues  in  food.  Most  of  the 
questions  raised  in  the  comments 
arose  because  the  1973  notice  con- 
tained only  a  brief  description  of  the 
assay  evaluation  criteria  and  proce- 
dures. Accordingly,  the  following  dis- 
cussion sets  forth,  as  in  the  1977 
notice,  the  evaluation  criteria  and 
their  bases. 

Any  assay  used  for  regulatory  pur- 
poses is  characterized  by  a  set  of  attri- 
butes that  determine  Its  quality:  de- 
pendability, practicability,  specificity, 
accuracy,  and  precision.  These  regula- 
tions specify  objective  criteria  for 
these  attributes.  A  proposed  assay 
must  be  shown  to  meet  these  criteria 
during  studies  In  a  single  laboratory 
and  also  in  interlaboratory  studies  in 
government  regulatory  laboratories. 
The  latter  requirement  is  essential  be- 
cause the  assays  are  to  be  used  in  Fed- 
eral regulatory  laboratories  (FDA. 
USD  A)  and  State  laboratories,  and  the 
Commissioner  must  determine  in  ad- 
vance that  an  assay  will  perform  satis- 
factorily in  more  than  one  such  labo- 
ratory. The  proposed  regulations 
specify  that  the  interlaboratory  vali- 
dation study  must  be  carried  out  in 
those  laboratories  (USD A  and  FDA) 
that  will  be  using  the  method  in  sur- 
veillance and  enforcement  programs. 

The  steps  in  obtaining  approval  of 
an  assay  are— (1)  assay  development 
and  study  by  the  petitioner  to  deter- 


mine whether  the  assay  satisfies  the 
acceptability  criteria:  (11)  FDA  review 
of  the  petitioner's  study  to  determine 
suitability  of  the  assay  for  evaluation 
in  interlaboratory  study:  and  (ill)  in- 
terlaboratory validation  study,  again 
with  approval  contingent  upon  satis- 
faction of  acceptability"criteria. 

B.  SOURCES  OF  DATA  TO  SUPPORT  THE 
ASSAY 

Data  from  studies  of  an  assay  using 
three  types  of  samples  are  necessary 
to  support  approval.  The  petitioner 
must  prepare  and  analyze  samples  of 
target  tissue  to  which  known  and  vary- 
ing concentrations  of  marker  residue, 
including  R„  and  concentrations  above 
and  below  R,,  are  added  ("spiked"  tis- 
sues). The  petitioner  must  also  com- 
pare responses  obtained  from  assays 
using  these  tissues  with  responses  ob- 
tained from  assays  of  target  tissues 
known  to  be  free  of  marker  residues 
(control  tissues).  In  plotting  observed 
Instrumental  response  versus  concen- 
tration of  marker  residue,  i.e.,.  in  con- 
structing the  analytical  curve  from 
these  data,  as  many  samples  as  possi- 
ble should  be  run,  preferably  by  dif- 
ferent analysts,  because  interlabora- 
tory validation  of  the  assay  will  even- 
tually be  required.  The  variability 
among  different  analysts  can  be  deter- 
mined at  the  developmental  stage  and 
adjustments  made  before  the  assay  is 
submitted  for  FDA  review. 

Before  submitting  an  assay  to  FDA 
for  review,  a  sponsor  should  be  satis- 
fied that  it  meets  all  of  the  evaluation 
criteria  and  also  that  It  is  consistent 
with  general  principles  of  good  analyt- 
ical practice.  Past  experience  shows 
that  a  petitioner's  failure  to  follow 
good  analytical  practices  during  initial 
assay  studies  often  results  in  interla- 
boratory failure  even  though  the  ini- 
tial results  may  appear  satisfactory 
during  a  paper  review  of  the  assay  by 
FDA.  A  petitioner  should  assure  that 
no  results  enter  the  construction  of  an 
analytical  curve  when  it  is  known  that 
the  results  were  obtained  using  other 
than  acceptable  principles  of  analyt- 
ical practice. 

In  addition  to  the  spiked  tissue  tests, 
a  petitioner  must  also  submit  data 
showing  the  applicability  of  the  pro- 
posed assay  to  target  tissues  taken 
from  target  animals  treated  with  the 
sponsored  compound  ("dosed"  tissues). 
Validation  of  the  assay  requires  dosed 
tissue  samples  that  contain  the 
marker  residue  at  a  level  approximat- 
ing R..  The  petitioner  Is  required  also 
to  submit  a  standard  analytical  curve 
constructed  by  taking  the  marker  resi- 
due of  known  purity  at  different  con- 
centrations, determining  the  response, 
and  plotting  the  relationship. 
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C.  StTBMISSION  OF  DATA 

Agency  resources  for  reviewing  and 
validating  assays  are  limited.  The 
Commissioner  therefore  would  estab- 
lish In  this  proposal  a  precise  format 
for  submitting  the  data  to  support  ac- 
ceptance of  an  assay.  It  is  a  well-recog- 
nized principle,  applied  both  by  the 
courts  and  administrative  ageneies, 
that  a  standard  format  can  be  re- 
quired for  pleadings,  requests  for  li- 
censes, and  other  applications.  This 
format  may  also  designate  special 
types  of  information  that  must  be  con- 
tained in  the  submission.  Therefore, 
the  agency  would  refuse  to  accept  a 
petition  or  review  an  assay  when  the 
request  for  approval  fails  to  conform 
to  the  format  outlined  below. 

1.  Assay  description  and  petitioner's 
evaluation.  The  petitioner  must  pro- 
vide a  complete  description  of  the 
assay  to  allow  FDA  to  determine 
whether  it  is  potentially  acceptable. 
Because  this  threshold  determination 
of  acceptability  will  trigger  an  exten- 
sive interlaboratory  validation  proce- 
dure, the  discussion  must  be  suffi- 
ciently rigorous  to  minimize  waste  of 
agency  resources.  Therefore,  the  sub- 
mission must  discuss  In  detail— 

(a)  What  equipment  and  reagents 
are  necessary; 

(b)  How  the  assay  is  performed:  and 

(c)  How  the  assay  complies  with  the 
criteria  of  dependability,  practicabil- 
ity, specificity,  accuracy,  and  lowest 
limit  of  reliable  measurement  pre- 
scribed in  proposed  §  500.90(d)  and  dis- 
cussed under  section  VIII.  E.  below  in 
this  preamble. 

2.  Data.  The  data  and  worksheets. 
Including  spectrograms,  chromato- 
grams,  etc.,  from  the  spiked  tissue, 
dosed  tissue,  and  control  tissue  analy- 
ses and  the  external  standard  and 
quality  control  data  are  also  necessary 
for  the  preliminary  review  of  the  assay 
to  determine  whether  It  actually  com- 
piles with  the  evaluation  criteria. 

D.  FDA  REVIEW 

The  agency  will  conduct  a  paper 
review  of  a  petitioner's  submission  to 
determine  whether  an  assay  complies 
with  the  acceptability  criteria.  These 
regulations  generally  alert  potential 
petitioners  to  the  applicable  statutory 
standards  and  criteria,  which  should 
permit  a  petitioner  to  assess  prelimi- 
narily the  acceptability  of  an  assay 
before  filing  a  petition,  and  thereby 
reduce  the  agency's  workload. 

If  on  preliminary  review  an  assay  ap- 
pears to  comply  with  the  evaluation 
criteria.  It  will  then  be  subjected  to 
the  Interlaboratory  assay  validation 
study  to  determine  whether  it  is 
indeed  a  practicable  and  reliable  regu- 
latory tool.  Should  the  Initial  review 
establish  the  assay  falls  to  meet  these 
criteria,  the  petition  will  be  denied.  A 
conclusion    that    an    interlaboratory 
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assay  validation  study  should  be  inti- 
tlated,  however.  In  no  way  guarantees 
that  a  proposed  assay  will  eventually 
be  approved. 

The  assay  criteria  and  attributes  set 
out  In  the  proposed  regulations  repre- 
sent and  amalgamation  of  statutory 
and  scientific  standards.  Because  a  va- 
riety of  terms  are  in  use,  the  Commis- 
sioner is  proposing  to  adopt  and  define 
the  basic  terms  in  the  regulations  in 
simple  language  for  the  sake  of  clar- 
ity. Accordingly,  an  assay  must  meet 
the  following  attributes  and  criteria 
for  approval: 

1.  Dependability.  Dependability  Is 
the  likelihood  that  the  proposed  assay 
will  not  fall  to  yield  a  result  because  of 
imcontrollable  features  Inherent  in  its 
design.  Almost  all  assays  will,  on  occa- 
sion, fall  to  yield  any  result.  Often  this 
failure  occurs  due  to  mishandling  by 
the  analyst,  but  sometimes  failure 
may  be  the  result  of  some  aspect  of 
the  assay  itself  that  may  have  been  in- 
adequately studied  and  defined  or  that 
cannot  be  controlled.  For  example, 
assays  depends  upon  the  availability 
of  a  standard  against  which  measure- 
ments are  compared.  If  the  integrity 
of  the  standard  depends  on  certism  en- 
vironmental factors  (e.g.,  purity  of  the 
solvent  in  which  it  is  maintained,  tem- 
perature, light  intensity,  etc.)  and 
these  factors  are  understood,  it  may 
be  possible  to  prevent  assay  failure.  If 
this  dependence  is  not  know,  however, 
the  assay  may  fail  and  may  fail  often 
depending  on  the  effect  of  the  envi- 
ronmental factor  of  importance  on  sta- 
bility of  the  standard.  In  this  example, 
failure  can  mean  a  highly  Inaccurate 
result,  assuming  some  fraction  of  the 
standard's  intergrlty  is  retained,  or  it 
can  mean  no  result  at  all,  assuming 
complete  loss  of  Integrity. 

Assays  used  to  monitor  carcinogenic 
residues  in  food  must  be  free  of  such 
uncontrollable  features.  Failure  of  a 
proposed  assay  to  yield  results  during 
the  petitioner's  assay  development 
studies  or  interlaboratory  validation 
study  can  be  a  ground  for  refusing  to 
accept  the  assay  and  for  denying  the 
imderljing  petition.  Accordingly,  the 
regulations  require  a  petitioner  to  fur- 
nish Information  on,  and  provide  an 
explanation  of.  runs  of  the  assay  that 
are  begim,  but  never  finished,  during 
the  analyses  of  samples  used  to  con- 
struct the  submitted  analytical  curve. 

2.  Practicability.  Proposed 
S  500.90(dK2)  defines  the  practicability 
attribute  as  follows: 

The  assay  is  considered  practicable  only  if 
it  is  suitable  for  routine  use  In  a  government 
regulatory  laboratory.  The  time  required  to 
complete  the  assay  must  be  consistent  with 
regulatory  objectives,  monitoring,  compli- 
ance, etc.  All  supplies,  equipment,  reagents, 
standards,  and  other  materials  necessary  to 
conduct  the  assay  must  be  either  commer- 
cially available,  or  readily  available  from 
the  petitioner,  on  request.  The  Commission- 
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er  wUI  withdraw  approval  of  any  aoay  and 
Initiate  rrguiatory  action  acainst  the  spon- 
sored compound  If  such  a  condition  of  the 
compound's  approval  Is  no  longer  satisfied. 

The  Commissioner  has  established 
criteria  for  practicability  In  terms  that 
relate  specifically  to  the  nature  of  the 
laboratories  in  which  the  assay  will  be 
used.  I.e.,  regulatory  laboratories 
where  the  time  and  availability  of 
equipment  and  reagents  are  critical 
factors  in  their  ability  to  perform  sat- 
isfactorily the  mandate  functions. 

The  inability  to  use  an  assay  at  a 
regulatory  laboratory  because  a 
needed  reagent  is  not  readily  available 
or  because  excessive  time  is  requred  to 
complete  the  a&  ly  presents  potential 
risks  to  publish  health  and,  therefore, 
precludes  approval  of  the  assay.  Obvi- 
ously, some  assays  will  require  some 
unique  items,  particularly  reference 
standards  The  Conunlssoner  agrees 
with  comments  suggesting  that,  as 
long  as  a  sponsor  makes  reference 
standards  available  to  all  persons 
having  an  interest,  this  requirement  of 
the  regulation  will  be  met.  A  commit- 
ment to  supply  reference  standards 
when  they  are  not  commercially  avail- 
able may  be  made  a  condition  of  the 
sponsored  compound's  approval,  and 
failure  to  supply  the  governmental  or 
other  laboratories  as  required  is  a 
basis  for  withdrawing  a  compound's 
approval.  The  Commissioner  con- 
cludes that  an  assay  is  not  practical  if 
it  is  dependent  on  the  use  of  any  other 
unique  equipment  or  materials  that 
are  not  commercially  available. 

3.  Specifity.  The  regulations  provide 
that,  for  an  assay  to  be  accepted,  and 
observed  response  must  be  due  to  the 
compound  that  Is  being  measured,  and 
to  that  compound  only.  It  is  a  funda- 
mental part  of  the  development  of  an 
assay  to  determine  whether  or  not  it 
possesses  this  Important  attribute. 
Among  analytical  chemists  and  bio- 
chemists, an  "assay"  that  does  not 
demonstrate  this  attribute  is  of  little 
value;  and  indeed.  In  a  regulatory  set- 
ting, such  an  assay  could  be  danger- 
ously misleading.  For  this  reason,  the 
Commissioner  has  established  rigorous 
specifications  for  this  attribute. 

In  general  terms,  "specificity"  refers 
to  the  uniqueness  of  the  relationship 
between  the  observed  effect  (or  re- 
sponse) and  the  applied  stimulus  (in 
this  case  the  chemical  under  analysis). 
In  analytical  chemistry  and  biochemis- 
try, the  term  "specificity"  is  common- 
ly used  to  refer  to  the  uniqueness  of  a 
response  resulting  from  the  applica- 
tion of  a  stimulus  having  specific  char- 
acteristics: that  is.  the  term  has  a 
qualitative  dimension  only  In  that  it 
does  not  relate  to  either  the  quality  of 
response  or  stimulus  or  to  the  nature 
of  the  relationship  between  response 
and  stimulus.  Both  of  the  latter  crite- 
ria, which  might  also  be  considered  as- 
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pects  of  specificity,  are  central  to  good 
analytical  practices.  The  regulations 
consider  both  the  qualitative  and 
quantitative  aspects  and  groups  them 
together  under  the  general  attribute 
of  "specificity. "  The  Commissioner's 
objective  Is  to  assure  that,  whatever 
the  observed  response,  it  is  uniquely 
related  to  the  marker  residue  both 
qualitatively  and  quantitatively. 

The  establishment  of  an  analytical 
curve  (not  simple  a  standard  curve, 
but  one  derived  from  actual  measure- 
ments obtained  on  tissue  samples  con- 
taining known  amounts  of  marker  resi- 
due at  different  levels  and  from  con- 
trol samples)  provides  the  means  to 
detemlne  whether  the  responses  pro- 
duced by  an  assay  are  single-valued,  as 
they  must  be  if  an  assay  Is  to  be  con- 
sidered fully  specific.  Only  assays  that 
yield  continuously  Increasing  or  de- 
creasing analytical  curves  will  satisfy 
the  criterion  of  single-valuedness.  The 
criterion  of  single-valuedness.  or  mon- 
tonlcity.  must  be  established  for  the 
full  range  of  possible  contamination  of 
residues.  I.e..  from  zero  residue  levels 
up  to  levels  of  residues  thut  will  be 
present  If  no  withdrawal  period  is  ob- 
served. 

The  regulations  require  that  the 
assay  contain  a  sufficient  number  of 
independent  measurements  utilizing 
independent  physicochemical  princi- 
ples to  assure  specificity  (i.e.,  the  Iden- 
Ity  of  the  marker  residue  must  be  con- 
firmed). There  are  many  ways  in 
which  specificity  can  be  demonstrated 
experimentally.  A  petitioner  may  use 
highly  sophisticated  research  tools  to 
demonstrate  that  a  proposed  assay  is 
specific  in  the  ways  discussed  above. 
However,  a  regulatory  analyst,  using 
an  approved  assay,  must  have  availa- 
ble some  technique  that  can  provide 
assurance  that  an  observed  response  is 
due  to  the  market  residue.  At  present, 
although  there  are  other  possibilities, 
mass  spectrometry  is  probably  an  Ideal 
choice  for  acquiring  the  requisite  spec 
If  icily.  Some  determinations  (e.g., 
those  requiring  enzymes)  may  have  an 
inherent  high  specificity,  but  others 
have  low  specificity  (e.g..  gas.  thin- 
layer,  and  liquid  chromatography)  and 
require  other  Independent  types  of 
measurements  to  achive  the  requiste 
confirmation  of  identity.  The  require- 
ment in  the  regulations  that  an  assay 
contain  a  sufficient  number  of  Inde- 
pendent measurements  negates  the 
effect  of  a  false  positive  measurement. 

4.  Accuracy.  Assays  yield  measure- 
ments of  concentration  that  are  in 
some  proportion  to  the  true  concentra- 
tion of  the  compound  being  measured. 
The  ratio  of  the  measured  to  the  true 
concentration  of  the  compound,  ex- 
pressed as  a  percentage.  Is  a  measure 
of  the  assay's  accuracy.  The  accuracy 
of  an  assay  is  determined  from  data 
collected  from  two  types  of  studies. 


One  type  of  study  must  yield  graphs 
of  the  observed  concentrations  of  the 
marker  residues,  as  determined  by 
analjrsis.  plotted  against  the  corre- 
sponding levels  of  marker  residue 
added  to  the  analyzed  target  tissue. 
The  plot  is  to  be  used  to  ascertain 
whether  the  assay  meets  the  above- 
specified  criteria. 

The  other  tsrpe  of  study  must  meas- 
ure the  assay's  recovery  of  marker  res- 
idue from  target  tissue  of  target  ani- 
mals exposed  to  the  sponsored  com- 
pound. If  target  animals  exposed  to  a 
radiolabeled  sponored  compound  pro- 
duce radiolabeled  marker  residue,  it 
will  always  be  possible  to  measure  the 
proposed  assay's  recovery  by  directly 
comparing  measurements  obtained 
from  the  proposed  assay  and  appropri- 
ate measurements  of  radioactivity.  If 
It  is  not  possible  to  have  radiolabeled 
marker  residue,  the  true  concentration 
of  marker  residue  in  target  tissue  from 
exposed  animals  must  be  determined 
by  exhaustive  extraction  of  such  tis- 
sues after  appropriate  standard  treat- 
ments which  hydrolytlc  enzymes. 

The  reg\ilation8  prescribe  specific  ac- 
curacy criteria  The  average  of  ob- 
served responses  must  be  between  60 
and  110  percent  of  the  true  level  of 
the  marker  residue  when  the  lowest 
limit  of  reliable  measurement.  L_, 
which  is  described  in  the  next  para- 
graph. Is  less  than  100  parts  per  billion 
and  between  80  and  100  percent  of  the 
true  value  If  L«  is  equal  to  or  greater 
than  100  parts  per  billion.  These  crite- 
ria need  not  be  satifled  throughout 
the  full  range  of  the  analytical  curve, 
but  they  must  be  satifled  In  the  range 
from  L.  to  three  times  L,.  These  crite- 
ria are  consonant  with  current  good 
analytical  practice. 

5.  Lotpe3t  limit  of  reliable  measure- 
ment  (L_).  To  be  accepted  for  regula- 
tory purposes,  an  assay  must  be  able 
to  distinguish,  with  a  high  degree'of 
confidence,  target  tissues  that  contain 
levels  of  the  marker  residue  at  or 
above  R.  from  target  tissues  that  do 
not.  This  distinction  must  be  repro- 
ducible and  capable  of  supporting 
legal  action  when  violative  residues  of 
the  sponsored  compound  occur. 

To  provide  the  necessary  degree  of 
dlscrlnilnatlon.  the  regulations  require 
that  the  assay  be  capable  of  producing 
when  the  marker  residue  is  present  in 
target  tissue  at  or  above  R  _  a  re- 
sponse that  is.  with  99  percent  confi-  ->. 
dence,  different  from  the  response  in  \ 
nontreated  (control)  target  tissue,  Le., 
the  difference  between  the  responses 
of  control  target  tissue  and  target 
tissue  containing  the  marker  residue 
at  or  above  R«  is.  with  99  percent  con- 
fidence, greater  than  zero. 

The  actual  lowest  limit  of  reliable 
measurement  for  the  proposed  assay  is 
termed  the  "L,".  and  it  wiU  be  deter- 
mined by  reference  to  the  analytical 


curve  of  the  proposed  assay.  The  L. 
will  be  the  level  of  marker  residue  that 
gives  a  response  above  the  expected 
blank  value  that  is  greater  than,  or 
equal  to,  0.75  times  the  spread  of  the 
99  percent  confidence  limits  of  a  single 
assay  response  measured  parallel  to 
the  observed  assay  response  axis  (see 
Plate  IV  In  proposed  5  500.90(d)(5)). 

If  the  determined  lowest  limit  of  re- 
liable measurement,  L_,  of  the  pro- 
posed assay  is  equal  to  or  less  than  the 
R..  this  criterion  will  be  considered 
satisfied.  This  procedure  takes  Into  ac- 
count the  attribute  of  precision.  Thus, 
an  assay  that  satisfies  this  criterion 
will  provide  a  reliable  regulatory  tool 
to  enable  the  Commissioner  to  dis- 
criminate safe  from  unsafe  food. 

The  Commissioner  recognizes  that 
the  term  "method  sensitivity"  is 
widely  used  to  describe  the  lowest 
level  of  a  compound  under  analysis 
that  can  be  detected  and  measured 
with  an  analytical  assay.  Indeed,  the 
original  proposal  used  this  term  to  de- 
scribe what  is  now  termed  "the  lowest 
limit  of  reliable  measurement."  How- 
ever, there  Is  some  confusion  sur- 
rounding the  term  "sensitivity."  It  de- 
rives In  part  from  the  fact  that  the 
term  has  been  used  In  two  senses:  (1) 
As  the  lowest  level  of  a  compound  that 
can  be  detected  by  an  assay;  and  (2)  as 
the  lowest  level  of  a  compound  that 
can  be  measured  reliably  by  an  sissay. 
In  fact,  the  correct  meaning  of  the 
term  "method  sensitivity"  is  luirelated 
to  a  particular  level  of  compound  con- 
centration, but  rather  relates  to  the 
ratio  of  change  in  Instrument  response 
to  the  change  In  compound  concentra- 
tion. The  term  "sensitivity"  has  there- 
fore been  dropped  from  this  proposal. 
The  Commissioner  has  adopted  the 
term  "lowest  level  of  reliable  measure- 
ment" because  that  term  more  accu- 
'rately  describes  the  attribute. 

In  response  to  comments  urging  that 
any  "detected  residue"  should  be  sub- 
ject to  regulatory  control,  the  Com- 
missioner points  out  that  It  is  an  in- 
herent characteristic  of  almost  all  ana- 
lytical methods  that  componds  can 
sometimes  be  detected  at  levels  below 
the  levels  at  which  they  can  be  reli- 
ably measured.  More  precisely,  detec- 
tion of  a  compound  simply  means  that 
there  is  some  instrument  response 
above  background  levels  that  could  be 
the  compound  of  Interest,  but  this  re- 
sponse cannot  be  considered  a  reliable 
measurement  or  Identification  of  the 
compound  (Ref.  9).  Since  public  pro- 
tection Is  the  goal,  the  Commissioner 
must  be  In  a  position  to  document  con- 
clusions based  on  analytical  data, 
often  in  a  court  of  law.  A  major  aim  of 
these  proposed  regulations  is  to  assure 
that  assays  used  to  obtain  such  data 
can  reliably  measure  residues.  Hence, 
the  Commissioner  concludes  that  the 
discrimiiumt   for  samples   containing 
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potentially  violative  exogenous  marker 
residues  must  be  the  lowest  limit  of  re- 
liable measurement,  L^  of  the  ap- 
proved assay. 

Several  comments  on  the  1977  notice 
stated  that  the  definition  of  L.  and 
the  procedures  for  determining  L, 
were  incompletely  specified.  Most 
comments  applauded  the  Commission- 
er's attempts  to  specify  analytical  at- 
tributes and  agreed  that  the  criteria 
were  In  accord  with  current  good  ana- 
lytical practice.  Several  comments  sug- 
gested that  further  specification  of 
the  interagency  validation  procedure 
might  be  desirable,  and  thus  offered 
assistance  If  detailed  guidelines  were 
to  be  drafted  In  the  future. 

The  Commissioner  agrees  with  these 
comments  and  is  proposing  to  define 
L.  in  detail  in  the  regulation  as  de- 
scribed above. 

There  wa*.  some  confusion  regarding 
the  definition  of  "accuracy,"  and  one 
comment  stated  that  ttie  regulations 
confused  the  terms  "accx^-acy"  and 
"recovery."  The  Conamissioner  agrees 
that  In  the  February  notice  the  term 
"accuracy"  is  used  In  a  manner  equiva- 
lent to  what  Is  normally  termed  "re- 
covery," The  term  "accuracy,"  howev- 
er, is  mor^  in  line  with  analytical 
chemistry  terminology,  and  the  differ- 
ences between  accuracy  and  recovery 
occur  only  when  dealing  with  absolute 
analytical  methods,  which  will  not  be 
of  concern  here.  For  these  reasons  the 
Commissioner  is  proposing  to  retain 
the  term  "accuracy." 

E.  ntTERIABORATORT  VALIDATIONS  OP 
ASSAY 

Although  FDA  will  review  the  assays 
for  each  sponsored  compound,  the 
actual  regulatory  field  examination  of 
foods  of  animal  origin  will  be  primar- 
ily performed  by  USDA  under  the 
Meat  and  Poultry  Products  Inspection 
Acts,  and  by  the  States  under  the 
Public  Health  Service  Act.  The  Food 
and  Drug  Aministratlon  performs  a 
complementary  regulatory  function: 
Followup  analytical  and  field  investi- 
gations of  violative  residues  to  assem- 
ble evidence  for  use  In  regulatory  ac- 
tions. 

The  initial  paper  review  by  FDA  of 
material  In  a  petition  permits  the 
agency  to  make  initial  determination 
of  the  acceptability  of  an  assay.  Ade- 
quate protection  of  the  public  health, 
however,  requires  assurance  that  these 
assays  will  function  In  the  govern- 
ment's regulatory  laboratories.  There- 
fore, these  regulations  also  prescribe 
the  procedure  that  will  be  used  to 
assure  that  an  assay  is  appropriate  for 
use  as  as  regulatory  tool  by  govern- 
ment laboratories. 

The  Commissioner  is  proposing  to 
require  that  three  government  labora- 
tories (two  FDA  facilities  and  one 
USDA  facility)  independently  validate 
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an  assay  before  it  can  be  determined 
that  use  of  a  sponsored  compound  can 
be  approved.  This  requirement  is  nec- 
essary because  of  the  delicate  nature 
of  the  assays,  their  Importance  In  as- 
suring that  no  residues  of  carcinogenic 
concern  will  occur  In  food  of  animal 
origin,  and  the  practical  limitations  on 
the  government's  capacity  to  monitor 
food  production  and  distribution. 
These  three  laboratories  must  study 
an  assay  sufficiently  to  assure  that  all 
criteria  are  met  and  that  the  petition- 
er has  drawn  correct  conclusions  in 
the  submission  about  the  assay's  ac- 
ceptability. 

A  comment  on  the  1977  notice  sug- 
gested that  FDA  adopt  the  Association 
of  Analytical  Chemists'  procedure  for 
validating  the  assays.  At  this  time,  the 
Commissioner  believes  the  AOAC 
process  is  inappropriate.  It  is  very  time 
consuming  and  permits  testing  in  labo- 
ratories other  those  of  FDA  or  USDA, 
where  the  assay  will  be  used  as  a  regu- 
latory tool.  Because  of  the  delicate 
nature  of  the  assays  covered  by  these 
regulations  and  the  time  periods  Im- 
posed for  evaluating  applications,  the 
Commissioner  declines  to  adopt  the 
AOAC  procedure.  When  the  agency 
gains  experience  with  the  assays,  how- 
ever, the  Commissioner  will  reconsider 
adopting  in  the  regulations  the  AOAC 
assay  validation  process. 

r.  CONCLUSION 

If  an  assay  complies  with  the  criteria 
described  above  and  prescribed  by  the 
proposed  regulations,  and  compliance 
can  be  verified  under  actual  conditions 
of  regulatory  use  (see  section  IX  of 

'  this  preamble),  the  Conunlssioner  will 
approve  the  assay.  A  full  description 
of  the  approved  assay  will  be  put>- 
lished  In  the  Federal  Register  upon 
approval  of  the  petition.  In  accordance 

^wlth  the  provisos  to  the  anticancer 
clauses  and  section  512(1)  of  the  act. 

IX.  Withdrawal  Periods 

a.  introduction 

The  regulations  propose  to  define 
the  withdrawal  period  for  a  sponsored 
compound  as  the  time  required,  after 
cessation  of  target  animal  exposure  to 
the  sponsored  compound,  for  the 
marker  residue  to  deplete  to  L.  in  the 
target  tissue.  The  withdrawal  period 
must  also  be  compatible  with  actual 
conditions  of  livestock  mtmagement 
and  reasonably  certain  to  be  followed 
in  practice.  Becaiise  of  the  way  in 
which  the  regulations  define  "marker 
residue,"  "target  tissue."  and  "L,,"  the 
use  of  a  sponsored  compound  in  ac- 
cordance with  the  prescribed  with- 
drawal period  will  a&sure  that  no  car- 
cinogenic residues  of  the  compound 
will  be  present  in  human  food  derived 
from  treated  animals.  At  any  point 
after  cessation  of  exposure  but  before 
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the  determined  wlthdr»w»l  period, 
treated  animal  tlames  must  be  consid- 
ered as  containing  residues  of  carcino- 
genic concern.  Thus,  the  withdrawal 
period  specifies  the  length  of  time 
after  the  last  treatment  with  a  spon- 
sored compound  In  which  animals 
must  not  be  slaughtered  for  food  and 
during  which  milk  or  eggs  must  t>e  dis- 
carded. 

Several  comments  on  the  1973  pro- 
posal addressed  the  procedures  for  es- 
tablishing post  treatment  withdrawal 
periods.  Some  contended  that  the  re- 
quirement for  tissue  equilibration  (no 
change  in  concentration  of  residues  in 
the  tissue  with  change  in  time)  with 
residues  in  the  experimental  proce- 
dure for  establishing  withdrawal  times 
was  Inappropriate  for  therapeutic 
drugs.  Other  comments  suggested  that 
the  withdrawal  periods  be  established 
to  assure  the  absence  of  residues  from 
edible  tissues  only,  because  they  are 
the  ones  destined  for  human  consump- 
tion. Some  of  these  comments  ex- 
pressed concern  about  the  practicality 
of  applying  confidence-interval  tech- 
niques to  establishing  withdrawal  peri- 
ods, especially  when  dealing  with  large 
animals.  Finally,  one  comment  re- 
quested clarification  on  whether  confi- 
dence limits  or  tolerance  limits  were  to 
be  used  in  setting  withdrawal  periods. 
The  following  paragraphs  contain  the 
Commissioner's  response. 

B.  IMTA  TO  SUPrORT  WrTKDBAWAL 
PSRIODS 

The  depletion  studies  required  by 
the  proposed  regulations  to  establish 
withdrawal  periods  must  take  into  ac- 
count the  biological  variability  among 
animals  and  other  vairables.  e.g..  assay 
variability,  that  may  influence  deple- 
tion times. 

Residue  depletion  studies  must  be 
conducted  under  conditions  of  the 
sponsored  compound's  maximum  pro- 
posed use.  If  a  sponsor  can  demon- 
strate target  tissue  equilibration  with 
the  marker  residue,  however,  a  shorter 
period  of  administration  than  the 
maximum  dose  for  the  longest  pro- 
posed conditions  of  use  will  be  permit- 
ted. The  conditions  of  the  study  must 
also  simulate  actual  use  conditions. 
The  commissioner  agrees  that  a  com- 
pound intended  for  therapeutic  use 
need  only  t^e  administered  according 
to  the  compound's  maximum  condi- 
tions of  proposed  use.  The  proposed 
regulatory  assay  must  be  used  to 
measure  the  marker  residue  in  the 
target  tissue.  Including  milk  and  eggs 
where  appropriate,  because  it  is  this 
assay  that  will  t>e  used  for  regulatory 
monitoring. 

All  relevant  data  and  evaluations 
must  be  submitted  with  the  petition, 
along  with  a  graphical  presentation  of 
the  tissue  depletion  curve  (concentra- 


PtOfOSfD  MMJS 

tion  of  marker  residue  in  target  tissue 
versus  time). 

The  analysis  of  the  data  must  in- 
clude the  estimated  depletion  curve, 
which  in  most  instances  may  be  ade- 
quately approximated  by  a  first-order 
decay  process.  The  statistical  toler- 
ance limit  for  the  »»th  percentile  will 
be  determined  for  the  samples  from 
individual  target  animals,  and  the  time 
of  Intersection  of  this  limit  with  the 
L.  value  will  be  determined.  The  with- 
drawal period  is  the  interval  of  time 
between  the  last  administration  of  the 
compound  and  the  time  of  intersection 
of  this  statistical  tolerance  limit  on 
the  observations  and  the  L.  of  the  ap- 
proved regiilatory  assay,  plus  an  addi- 
tional interval  determined  by  round- 
ing out  this  time  Interval  to  provide  a 
practical  withdrawal  period  compati- 
ble with  animal  management  practices 
(Ref.  79). 

Per  example,  if  the  time  of  Interaec- 
tion  of  the  statistical  tolerance  Umlt 
for  the  99th  percentile  on  the  individ- 
ual tissue  determinations  and  the  L_ 
for  the  marker  residue  is  39  hours,  the 
withdrawal  period  (preslaughter  inter- 
val) would  be  established  as  2  days.  In 
the  case  of  milk  samples.  If  the  time  of 
intersection  were  83  hours,  a  with- 
drawal time  of  72  hours  (discard  of  six 
milklngs)  would  be  established. 

The  use  of  a  compound  will  not  be 
approved  if  the  necessary  withdrawal 
period  is  Incompatible  with  animal 
management  practices.  For  example, 
the  use  of  a  compound  In  lactatlng 
animals  will  not  be  approved  if  the  re- 
quired withdrawal  time  for  milk  ex- 
ceeds 96  hours  (4  days)  because  the 
management  practices  of  milk  produc- 
tion make  observance  of  such  discard 
times  unlikely,  or  at  least  not  reason- 
ably certain,  to  t)e  followed  in  practice. 

When  the  marker  residue  is  an  en- 
dogenous compound,  the  withdrawal 
period  is  the  time  after  cessation  of 
administration  of  the  sponsored  com- 
pound required  for  the  norm  to  be  re- 
stored (see  sections  VII..  C.  D.  and  E 
above)  and  extended  if  necessary  to  be 
compatible  with  conditions  of  live- 
stock management.  The  validated  reg- 
ulatory assay  must  be  used  to  collect 
this  information. 

C.  RATIONALE  FOR  USING  THK  STATISTICAL 
TOLERANCS  UMITS  APPROACH 

To  establish  that  carcinogenic  resi- 
dues are  absent  from  edible  tissues  of 
food-producing  animals  treated  with 
the  sponsored  compound,  the  Commis- 
sioner must  have  information  about 
the  rate  of  residue  depletion  and  the 
Inherent  metabolic  variabilities  among 
Individual  target  animals. 

The  Commissioner  is  proposing  to 
use  statistical  tolerance  limits  for  this 
section  to  provide  the  degree  of  confi- 
dence (99  percent)  necessary  to  ensure 
protection  of  the  public  health.  Confi- 


dence limits,  as  used  elsewhere  in  this 
regulation,  estimate  population  pa- 
rameters (eg.,  99  percent  confidence 
limits  will  result  in  an  Interval  that 
contains  the  true  response  rate  99 
times  out  of  100).  Statistical  tolerance 
limits,  however,  are  used  to  provide  a 
specified  degree  of  confidence  that  a 
specified  portion  of  a  population  is 
below  a  given  value  (e.g.,  99  percent 
confidence  that.  If  the  withdrawal 
period  is  followed.  99  percent  of  the 
target  tissues  will  contain  residue 
levels  below  L.). 

One  comment  on  the  February 
notice  argued  that  withdrawal  periods 
are  unenforceable  and  contrary  to  the 
normal  practices  of  the  meat  industry. 

Section  512(dK2KD)  of  the  act  (21 
U.S.C.  360b<dK2KD))  provides  express- 
ly that,  in  determining  whether  a  com- 
pound is  approvable,  the  Commission- 
er is  to  consider  whether  the  condi- 
tions of  use  of  a  sponsored  compound 
are  reasonably  certain  to  be  followed 
in  practice.  Historically,  safe  condi- 
tions of  use  have  Included  a  pre- 
slaughter withdrawal  period  for  many 
compounds  Intended  for  food-produc- 
ing animals,  and  the  compound's  label- 
ing requires  that  this  period  be  dis- 
cussed. In  the  Commissioner's  opinion, 
withdrawal  periods  are  being  followed 
for  most  compounds,  although  some 
violation  will  always  occur.  However, 
one  of  the  primary  functions  of  this 
regulation  is  to  improve  the  procedure 
for  setting  withdrawal  periods  and 
thereby  provide  FDA  with  stronger 
tools  for  enforcing  compliance  with 
withdrawal  perlod.s  and  for  taking  reg- 
ulatory action  if  violative  residues  are 
detected. 

Three  comments  raised  questions 
about  the  use  of  the  term  "99  percent 
confidence  interval."  Another  com- 
ment suggested  that  using  the  99  per- 
cent confidence  limits  on  the  data  in 
calculating  the  withdrawal  period  is 
too  conservative  and  will  result  In 
unduly  long  withdrawal  periods. 

To  clarify,  the  Commissioner  has  de- 
fined the  term  "99  percent  confidence 
interval"  in  the  proposed  definition 
section.  The  Commissioner  does  not 
agree  that  the  proposed  approach  is 
"too  conservative."  By  using  the  statis- 
tical tolerance  limit  on  the  data,  the 
Commissioner  ensures  with  99  percent 
confidence  that  bi  100  sampled  tissues 
there  is  no  more  than  one  violative 
residue  when  the  labeled  withdrawal 
period  is  followed.  Minimizing  the  like- 
lihood that  a  violative  residue  will 
occur  is  an  Important  public  health 
objective,  and  the  Commissioner  main- 
tains that  the  procedures  provided  in 
these  regulations  (the  use  of  a  validat- 
ed assay  to  collect  residue  data  under 
proposed  conditions  of  use:  the  use  of 
statistical  tolerance  limits  to  establish 
withdrawal  periods;  and  the  use  of 
good  animal  husbandry  practice  to  aid 


in  determining  whether  withdrawal 
periods  will  actually  be  followed)  pro- 
vide the  proper  balance  in  setting  a 
withdrawal  period  that  ensures  that 

(1)  the  food  consumed,  if  the  with- 
drawal period  is  followed,  will  be  safe, 

(2)  the  withdrawal  period  is  in  accord 
with  good  animal  husbandry  practice 
and  will  toe  followed,  and  (3)  violations 
can  and  will  be  detected. 

Two  comments  raised  questions 
about  collecting  data  with  the  validat- 
ed assay  in  the  tissue  depletion  studies 
to  determine  the  withdrawal  period. 
Because  assays  are  not  validated  until 
the  final  stages  of  a  petition's  review, 
the  comments  stated  that  it  is  impossi- 
ble to  collect  data  to  establish  a  with- 
drawal period  with  the  validated 
assay. 

The  Commissioner  disagrees.  For 
reasons  already  stated,  the  withdrawal 
period  must  be  established  with  the 
assay  for  which  approval  is  sought. 
Further,  collecting  the  data  by  any 
meth(xl  not  proposed  for  validation 
Imposes  a  repetitive  administrative 
burden  on  the  a^ncy  that  is  costly 
and  unwarranted.  When  the  data  are 
collected  with  a  different  assay,  the 
agency  must  first  assess  the  quality  of 
the  data-collection  assay  and  the  ap- 
propriateness of  the  data  submitted. 
Then  it  must  attempt  to  compare  the 
data-collection  assay  with  the  one  pro- 
posed for  validation.  In  the  Commis- 
sioner's opinion  this  simply  is  an  unac- 
ceptable waste  of  limited  government 
resources;  therefore,  the  Commission- 
er rejects  any  suggestion  that  the 
withdrawal  period  t>e  established  using 
an  assay  that  is  not  submitted  for  vali- 
dation. 

A  comment  on  withdrawal  periods 
for  endogenous  substances  contended 
that  it  is  unnecessary  to  show  when 
the  norm  is  restored.  The  comment 
argued  that  merely  showing  that  the 
norm  is  restored  is  adequate,  regard- 
less of  when  the  restoration  takes 
place.  The  Commissioner  disagrees  be- 
cause the  rate  of  the  norm's  restora- 
tion is  an  important  consideration  in 
setting  the  withdrawal  period.  It  de- 
termines when  food  derived  from 
treated  target  animals  will  be  safe  for 
human  consumption.  Only  with  such 
information  can  the  necessary  with- 
drawal periods  be  established. 

Finally,  two  comments  found  un- 
clear the  statement  that  sponsors 
shall  submit  all  raw  data  collected  in 
determining  withdrawal  periods.  They 
suggested  that  the  regulation  be 
reworded  to  require  submission  of  all 
appropriate  supporting  data.  The 
Commissioner  agrees  and  intends  to 
require  submission  only  of  all  data 
that  are  relevant  to  determining  with- 
drawal periods.  Relevant  data  include, 
for  example,  descriptions  of  aU  assays 
on  specific  tissues,  worksheets,  and 
calculations,  as  well  as  dally  callbra- 
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tlon  data  (i.e.,  standard  curves,  spiked 
tissue,  and  baclt^round  values). 

X.  ColfPLIAHCB 

When  a  target  tissue  is  examined 
with  the  approved  assay  and  is  found 
to  contain  the  marker  residue  at  or 
above  its  L.,  the  Commissioner  will 
conclude  that  the  carcass  from  which 
the  target  tissue  was  taken  contains 
carcinogenic  residues  and.  therefore, 
that  the  sponsored  compound  has 
been  uted  in  violation  of  the  act. 

When  target  ajilmsis  are  found  to 
contain  an  endogenous  marker  residue 
at  or  above  the  99th  percentile  of  the 
norm  (Plate  III  in  proposed 
S500.89(cKlKU)).  they  will  be  desig- 
nated as  potentially  violative.  Because 
there  is  at  least  a  1 -percent  probability 
that  untreated  ts-^et  animals  will  con- 
tain endogenous  marker  residue  above 
the  99th  percentile  of  the  norm,  fur- 
ther investigation  will  be  necessary  to 
determine  whether  the  sponsored 
compound  has  been  used  in  violation 
of  the  act.  The  function  of  this  Investi- 
gation will  be  to  determine  whether 
the  potentially  violative  sample  origi- 
nated from  target  animals  whose 
median  level  of  the  endogenous 
marker  residue  Is  greater  than  the 
median  of  the  norm  (and  hence,  the 
need  for  a  regulatory  assay  having  an 
L.  at  the  33d  percentile  of  the  norm). 
The  proposed  regulation  also  requires 
that,  before  regulatory  action  is 
begun,  it  must  be  determined  whether 
or  not  the  aiK>roved  compound  was 
used  to  treat  the  target  animals  under 
investigation. 

Guarding  against  any  shifts  In  the 
norms  should  allay  all  fears  expressed 
in  comments  that  monitoring  only  at 
the  99th  percentile,  as  pn^osed. 
would  not  permit  detection  of  any  gen- 
eral increase  in  human  exposure  to  po- 
tentially carcinogenic  endogenous  sub- 
stances. 

Food  containing  residues  of  any  ap- 
proved q>onsored  compound  that  has 
been  used  in  accordance  with  the  con- 
ditions of  the  compound's  approval  is 
specifically  excluded  from  the  adul- 
teration provisions  of  section  402(a)l) 
of  the  act  by  sections  409(a),  S12(k), 
and  706(a).  Thus,  administration  of 
the  sponsored  comix>und  according  to 
the  approved  labeling  is  a  defense  to 
any  criminal  action  that  might  arise 
for  a  violation  of  section  402(aKl)  of 
the  act.  However,  within  the  meaning 
of  section  402(aK2)  of  the  act,  such 
food  is  adulterated  if  it  contains  a  resi- 
due of  the  approved  spcHisored  com- 
pound which  is  unsafe  within  the 
meaning  of  sections  409,  512,  and  706. 
A  residue  is  unsafe  under  those  sec- 
tions when  it  occurs  in  food  at  levels 
above  those  approved  for  use,  and  any 
residue  found  at  levels  equal  to  or 
at)ove  the  L.  is  unapproved  and  there- 
fore illegal.  To  establish  that  the  resi- 
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due  Is  unsafe  (an  adulterant)  within 
the  meaning  of  sections  409  and  512  of 
the  act,  the  agency  must  establish 
that  the  detected  residue  actually  is  a 
residue  of  the  sponsored  compound: 
and  when  the  agency  can  prove  this 
point.  It  has  proved  that  the  food  is 
adulterated  as  a  matter  of  law. 

The  proposed  regulation  requires 
each  assay  to  meet  specific  criteria 
before  the  Commissioner  will  approve 
the  sponsored  compound  or  use.  and 
an  assay  satisfying  these  criteria  will 
permit  the  agency  to  discriminate  be- 
tween target  Ussue  background  re- 
sponses and  responses  due  to  the 
marker  residue.  Levels  of  residues  that 
are  l>elow  the  I^  value  cannot  be  dis- 
tinguished from  background  with  con- 
fidence, and  the  resvilts  of  these  find- 
ings are  inadequate  to  support  a  regu- 
latory action.  On  the  other  hand, 
when  marker  residues  are  detected 
and  measured  at  or  above  I^  with  the 
approved  regulatory  assay,  this  find- 
ing will  imquestkmably  sui^wrt  regu- 
latory action  since  it  constitutes  evi- 
dence that  the  food  is  adulterated 
within  the  meaning  of  section 
402(aK2)  of  the  act.  (See  United  States 
V.  Evoing  Bros.  Co..  Inc.  502  F.2d  715. 
725-726  (7th  CIr.  1974).  cert  denied 
420  UJS.  945  (1975).)  Moreover,  a  find- 
ing of  a  violative  residue  will  warrant 
further  administrative  action  because 
it  will  constitute  a  prima  facie  case 
that  the  compound  has  not  been  used 
in  accordance  with  Its  cooditions  of 
approval,  and  the  agency  will  conduct 
a  further  investigation  to  determine 
what  additional  regulatory  action.  If 
any,  is  aiH>ropriate. 

XL  WanrcR  or  RsQUixxiiKifTS 

The  proposal  would  permit  the  Com- 
missioner, In  resixmse  to  a  petitioner's 
request  or  on  the  Commissioner's  own 
initiative,  to  waive.  In  whole  or  In  part, 
any  of  the  foregoing  requirements  for 
the  scientific  evaluation  of  sponsored 
compounds  that  have  the  potential  to 
contaminate  human  food  with  resi- 
dues whose  consumpticNi  could  engen- 
der a  human  risk  of  cardnogenesis.  It 
has  long  been  settled  that  an  agency 
may  adopt  a  rule  shown  to  be  appro- 
priate tar  the  generality  of  instances 
and  leave  the  correction  of  Injustices 
to  applications  by  those  ctmcemed 
(e.g..  National  Nutritional  Foods  Ass'n 
▼.  Food  and  Drug  Administration,  504 
F.2d  761,  784  (2d  Cir.  1974)  cert, 
denied  420  V£.  946  (1975)).  For  these 
reasons,  the  Commissioner  has  ex- 
pressly Included  the  waiver  provision. 
The  Commissioner  advises,  however, 
that  a  waiver  will  be  granted  only  in 
exceptional  circumstances,  and.  as  the 
regulation  provides,  the  basis  for  any 
waiver  must  be  doctunented. 
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Xn.  iMPLnODITATIOIfS 


The  criteria  set  forth  In  the  regula- 
tions are  based  on  generally  recog- 
nized scientific  principles  for  testing 
and  evaluating  chemical  compounds 
for  potential  carcinogenesis.  Congress 
comtemplated  that  FDA  would  adhere 
to  these  principles  when  it  enacted  the 
Food  Additives  Amendment  of  1958 
and  the  Animal  E>rug  Amendments  of 
1968  (21  U.S.C.  348  (b)  and  (c)  and 
360b  (b)  and  (d)). 

The  1973  proposal  would  have  ap- 
plied the  regulatory  requirements  to 
all  new  applications  (basic  or  supple- 
mental) filed  or  approved  after  the  ef- 
fective date  of  the  regulations.  Prior 
approvals  were  to  be  dealt  with  on  a 
class-by-class  basis,  and  the  classes,  in 
order  of  decreasing  priority,  were 
known  carcinogens,  suspected  carcino- 
gens, and  continuing  through  all  com- 
pounds previously  approved  on  the 
basis  of  zero  tolerance.  These  were  to 
be  reviewed  as  part  of  the  agency's 
general  safety  review  for  previously 
approved  new  animal  drugs. 

The  February  1977  notice  an- 
nounced that  the  regulations  would 
apply  to  all  new  animal  drug  applica- 
tions, feed  additive  petitions,  and  ap- 
propriate color  additive  petitions,  in- 
cluding appropriate  supplemental  ap- 
plications, submitted  after  the  effec- 
tive date  of  the  regulations.  In  addi- 
tion, the  regulations  would  apply  to  all 
pending  petitions  and  applications 
unless  the  Commissioner  determined 
that  compliance  with  the  act  could  be 
adequately  assured  by  requiring  com- 
pletion of  one  or  more  of  the  required 
studies  subsequent  to  approval. 

Because  some  standards  are  needed 
for  the  day  to  day  evaluation  of  peti- 
tions under  sections  409  and  512,  FDA 
has  applied  all  the  basic  aspects  of 
these  proposed  standards  on  a  case-by- 
case  basis  for  several  years  (e.g..  dieth- 
ylstllbestrol  published  in  the  Federal 
Register  of  November  26,  1976  (41  FR 
52105)  and  the  nitrofurans  published 
in  thf  Federal  Register  of  May  13. 
1976  (41  FR  19906)  and  August  17. 
1976  (41  FR  34883)).  It  continues  to 
apply  them  to  compounds  currently 
being  evaluated  for  approval  or  sub- 
ject to  proposals  to  withdraw  approv- 
al. 

All  previously  approved  applications 
for  compounds  will  be  reviewed  as  part 
of  the  cyclic  review  of  the  safety  of 
marketed  animal  drugs,  which  will  be 
described  in  detail  in  a  separate  forth- 
coming notice  In  the  Federal  Regis- 
ter. When  the  agency  finds  deficien- 
cies in  the  data  supporting  a  prior  ap- 
proval. It  will  issue  either  a  Federal 
Register  notice  or  a  letter  in  accor- 
ance  with  section  512(e)  of  the  act. 
The  criteria  of  these  regulations  will 
be  used  to  determine  whether  the  data 
supporting  applications  are  acceptable 
and  adequate. 
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One  comment  argued  that  the  final 
regulations.  when  promulgated, 
should  apply  only  to  all  applications 
pending  approval  at  that  time.  For 
previously  approved  compounds,  the 
comment  stated  that  the  holders  of 
the  approvals  should  be  required  to 
submit  data  for  at  least  a  threshold  as- 
sessment. For  any  compound  found  to 
require  submission  of  additional  data 
as  set  forth  In  the  proposed  regula- 
tions, the  comment  argued  that  the 
petitions  for  those  compounds  should 
immediately  be  suspended.  Another 
comment,  however,  argued  that  the 
Commissioner  lacks  authority  to  apply 
the  regulations  to  any  previously  ap- 
proved compound  without  new  evi- 
dence. 

The  Commissioner  disagrees  with 
both  comments.  The  act  expressly 
deals  with  these  situations.  It  defines 
the  new  evidence  that  the  Commis- 
sioner can  consider  in  determining 
whether  a  previously  approved  com- 
pound Is  safe  to  include:  "Tests  by  new 
methods,  or  tests  by  methods  not 
deemed  ''easonably  applicable  when 
such  application  was  approved,  evalu- 
ated togetiier  with  the  evidence 
available  *  *  *  when  the  application 
was  approved"  (section  512(eKlKB)). 
The  tests  proposed  in  these  regula- 
tions are  necessary  to  show  that  a 
sponsored  compound  Is  safe  under  the 
act.  For  that  reason,  the  absence  of 
data  satisfying  the  above  criteria,  in 
conjunction  with  the  evidence  already 
available  about  a  compound,  clearly 
can  support  the  withdrawal  of  approv- 
al of  an  application.  A  reasonable  Im- 
plementation program  is,  of  course, 
necessary  to  avoid  chaos  in  the  mar- 
ketplace, permit  an  efficient  applica- 
tion of  the  criteria,  and  provide  the 
maximum  public  health  protection. 
Proposed  §  500.98  provides  for  such  a 
plan. 

XIII.  CONCLnSION 

The  proposed  regulations  are  de- 
signed to  provide  a  comprehensive, 
systematic  data  collection  procedure 
for  evaluating  the  carcinogenic  poten- 
tial of  chemical  compounds  Intended 
for  use  in  food-producing  animals  and 
to  ensure  that  edible  tissues  derived 
from  such  animals  are  safe.  The 
system  Is  constructed  with  severable 
portions  that  can  be  mcxllfied  or  re- 
placed as  the  capacity  of  science  to  re- 
solve, or  the  need  for  resolving,  the 
issues  improves. 

This  regulation  establishes  a  multls- 
tep  procedure  for  evaluating  th^  car- 
cinogenic risk  presented  by  a  spon- 
sored compound  and  criteria  for  the 
conduct  of  each  step.  In  developing 
the  steps  and  criteria.  FDA  applied 
high  standards  of  scientific  acceptabil- 
ity and  public  health  protection.  In 
the  agency's  view,  each  decision  re- 
flected in  the  regulations  can  be  de- 


fended on  that  ground.  The  agency 
recognizes,  however,  that  the  totality 
of  these  decisions  may  Impose  a  set  of 
requirements  that  cannot  feasibly  be 
met  by  sponsors  of  compounds— for 
economic,  technical,  or  other  reasons. 
The  agency,  therefore.  Invites  com- 
ments on  whether  the  regulation  im- 
poses requirements  that,  as  a  totality. 
are  unreasonable;  and.  if  so.  comments 
are  invited  on  what  specific  provisions 
should  be  modified  so  that  the  re- 
quirements Imposed  by  the  modified 
regulation  would  t>e  reasonable.  Pro- 
posed modifications  should  be  ana- 
lyzed with  respect  to  their  Impact  on 
protection  of  the  public  health.  No 
modification  or  set  of  modifications 
would  be  acceptable  if  its  effect  would 
be  that  the  regulation  would  fail  to 
provide  satisfactory  assurance  that 
compounds  approved  for  use  pursuant 
to  the  regulation  will  not  subject 
humans  to  any  significant  Increase  in 
carcinogenic  risk. 

The  Commissioner  has  carefully 
considered  the  environmental  effects 
of  the  regulations  and.  because  this 
action  will  not  significantly  affect  the 
quality  of  the  human  environment, 
has  concluded  that  an  environmental 
Impact  statement  Is  not  required.  A 
copy  of  the  environmental  Impact  as- 
sessment is  on  file  with  the  Hearing 
Clerk.  (HPA-305).  Food  and  Drug  Ad- 
ministration. Rm.  4-65.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
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Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sections  402, 
403.  409,  512,  701(a),  706,  52  SUt.  1046- 
1048  as  amended,  1055,  72  Stat.  1785- 
1788  as  amended.  74  SUt.  399-403  as 
amended.  82  SUt.  343-351  (21  U.S.C, 
342.  343.  348.  360b.  371(a).  376))  and 
under  authority  delegated  to  him  (21 
CFR  5.1),  the  Commissioner  proposes 
to  amend  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  as  fol- 
lows: 

PAKT  70— COlOt  AOOmVES 

1.  In  Part  70,  by  amending  9  70.50  by 
adding  new  paragraph  (c).  to  read  as 
follows: 

9  70.50    Application  of  the  cancer  claase  of 
section  706  of  the  act 


(c)  Color  additive*  for  use  <u  an  in- 
gredient of  feed  for  animals  that  are 
raised  for  food  production.  Color  addi- 
tives that  are  an  Ingredient  of  the  feed 
for  animals  raised  for  food  production 
must  satisfy  the  requirmenU  of  sub- 
part E  of  Part  500  of  this  chapter. 

PAKT  SOO-OfNftAL 

2.  In  Part  500,  by  adding  a  new  Sub- 
part E.  consisting  of  9$  500.80  through 
500.98.  to  read  as  follows: 

lii>p»rt    I— OHcfia    and    Pfc«dMr»»    for    tvlwHwg 
AM«y«  Ht  C«rdno9«ni<  RvtMwM  in  EdlW«  ProdwcH 

500.80  Chemical  compounds  used  In  food- 
producing  animals:  Procedures  and  crite- 
ria for  determining  acceptability  of 
assays  for  carcinogenic  residues  in  edible 
products. 

500.83  Definitions. 

500.84  Metabolic  study  in  target  animals  to 
identify  residues  for  chronic  testing. 

500.85  Criteria  for  test  animal  selection; 
comparative  metabolic  studies  to  aid  In 
assessing  the  carcinogenicity  of  intracta- 
ble residues. 

500.87    Chronic  testing. 

500.89  Metabolic  study  to  Identify  the 
marker  residue  and  target  tissue. 

500.90  Evaluation  and  approval  of  a  regula- 
tory assay. 

500.92    Withdrawal  periods. 

500.94  Publication  of  the  approved  regula- 
tory assay. 

500.95  Compliance. 

500.96  Waiver  of  requirements. 
500.98    Implementation. 

AtrmoMTT:  Seca.  402,  403,  409,  512,  701(a), 
706,  52  SUt.  1046-1048  as  amended.  1055,  72 


Stat.  1785-1788  as  amended.  74  SUt  399-40S 
as  amended.  82  SUt  343-351  (31  U.S.C.  ZH, 
343.  348.  360b,  371(a),  376). 


«Nfi9   Ass«yt  f*r  C^rdnogsnk  ImMum  la 
EdiM*  Producta  •*  AnlnMU 

9  500.80  Chemical  compounds  used  ia 
food-producing  animals:  Procedures 
and  criteria  for  determining  acceptabil- 
ity of  assays  for  carcinogenic  residues 
in  edible  products. 

(a)  Scope  of  this  subpart  (1)  The 
Food,  Drug,  and  Cosmetic  Act  requires 
that  compounds  Intended  for  use  in 
food-producing  animals  be  shown  to  be 
safe  and  that  food  produced  from  ani- 
mals exposed  to  these  compounds  be 
shown  to  be  safe  for  human  consump- 
tion. The  sUtute  prohibits  the  use  In 
food-producing  animals  of  any  com- 
pound found  to  induce  cancer  when  in- 
gested by  human  or  animal  unless  it 
can  be  determined  by  methods  of  ex- 
amination prescribed  or  approved  by 
the  Secretary  (a  function  delegated  to 
the  Commissioner  of  Pood  and  Drugs 
under  95.1  of  this  chapter)  that  no 
residue  of  that  compound  will  be 
found  In  the  food  produced  from  those 
animals  under  conditions  of  use  rea- 
sonably certain  to  be  followed  in  prac- 
tice. 

(2)  Petitions  for  the  approval  of  the 
use  of  a  compound  in  food-producing 
animals  must  include  adequate  daU 
for  establishing  the  absence  of  resi- 
dues of  carcinogenic  concern  In  the 
food  produced  from  those  animals. 

(3)  This  subpart  esUblishes  the  fol- 
lowing: (i)  The  lowest  limit  of  reliable 
measiu^ment  for  the  regulatory  assay 
required  for  carcinogenic  residues  by 
sections  409(c)(3)(A).  512(dMlKH).  and 
706(bK5KB)  and  sections  409(bK2KD). 
512(bK7)  and  706(bK5KAKlv)  of  the 
act. 

(ii)  The  procedures  and  criteria  for 
evaluation  and  approval  of  such 
assays. 

(iii)  The  procedures  and  criteria  for 
esUblishing  the  premarketing  with- 
drawal period  for  use  of  compoimds 
likely  to  produce  such  residues. 

(4)  This  subpart  applies  specifically 
to  the  use  in  food-producing  animals 
and  in  their  feed  of  compounds  that 
have  the  potential  to  contaminate 
human  food  with  residues  whose  con- 
simiption  could  present  a  human  risk 
of  cancer.  The  determination  of  this 
potential  will  be  based  on  consider- 
ations of  chemical,  biochemical,  phys- 
iological, and  toxicological  daU  de- 
rived from  the  scientific  literature  and 
from  other  sources  available  to  the  pe- 
titioner or  to  the  Commissioner  and 
on  the  proposed  patterns  of  compound 
use.  This  subpart  esUblishes  a  sequen- 
tial process  for  the  collection  of  other 
chemical,  biochemical,  physiological, 
and  toxicological  daU  pertinent  to  the 


safety  of  the  proposed  use  of  the  spon- 
sored compound. 

(5)  This  subpart  does  not  apply  to 
essential  nutrients. 

(b)  General  approach.  (1)  When  the 
Conunlssioner  determines  that  a  spon- 
sored compound  has  the  potential  to 
contaminate  food  from  food-producing 
animals  with  residues  (the  sponsored 
compound.  meUbolites,  or  any  other 
substances  formed  in  or  on  food  (e.g., 
endogenous  sut>stances)  because  of  the 
compound's  use)  whose  consumption 
could  present  a  human  risk  of  cancer, 
the  following  procedure  for  daU  col- 
lection and  evaluation  will  apply: 

(i)  A  meUbolic  study  in  the  animals 
in  which  the  sponsored  compound  is 
intended  for  use  (target  animals)  de- 
signed to  identify  metat>olites  of  con- 
cern and,  when  appropriate,  to  deter- 
mine if  normal  levels  of  carcinogenic 
or  potentially  carcinogenic  endog- 
enous sul}stances  are  affected. 

(ii)  Metabolic  studies  of  the  spon- 
sored compound  in  different  species  of 
experimental  animals  designed  to  aid 
in  selecting  the  appropriate  species  for 
chronic  toxicity  testing  and  in  assess- 
ing the  carcinogenicity  of  residues 
that  cannot  practicably  be  tested  indi- 
vidually (intracUble  residues). 

(iii)  Chronic  testing  in  test  animal  to 
assess  the  carcinogenic  potential  of 
residues  of  the  sponsored  compound, 
to  furnish  daU  suiUble  for  sUtistical 
treament  by  the  linear  extrapolation 
procedure  of  Gross.  M.  A..  O.  G.  Pitz- 
hugh.  and  N.  Mantel.  "Evaluation  of 
Safety  of  Pood  Additives,"  Biometrics, 
26  (2):  181-194  (1970)  and  Hoel,  D.  G., 
et  al.,  "Estimation  of  Risks  of  Irrevers- 
ible, Delayed  Toxicity,"  Journal  of 
Toxicology  and  Environmental 
Health,  1:133-151  (1975)'  (which  are 
incorporated  by  reference),  and  to 
permit  the  no-residue  requirement  of 
the  act  to  be  operationally  defined  for 
purposes  of  esUblishing  a  lowest  limit 
of  reliable  measurement  for  an  assay 
to  measure  residues  of  the  sponsored 
compound. 

(iv)  A  detailed  meUbollc  study  of 
the  sponsored  compound  in  target  ani- 
mals designed  to  identify  a  specific 
residue  and  tissue  to  serve  as  indica- 
tors (marker  residue  and  target  tissue) 
to  determine  whether  the  no-residue 
requirement  of  act  is  satisfied. 

(V)  Development  of  a  regulatory 
assay  to  measure  the  marker  residue 
in  the  target  tissue  at  and  above  the 
level  operationally  defined  as  satisfy- 
ing the  no-residue  requirement  of  the 
act. 

(vi)  EsUblishment  of  the  premarket- 
ing withdrawal  period  required  for  the 
safe  use  of  the  sponsored  compound. 


■Copies  may  be  obtained  from:  Industry 
Information  (HFV-226).  Bureau  of  Veteri- 
nary Medicine.  Food  and  Drug  Administra- 
tion. 5600  Fishers  Lane,  Rockville,  MD 
30887. 
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(2)  If,  at  any  point  in  the  sequential 
process  of  daU  collection  set  forth  in 
paragraph  (bXl)  of  this  section,  the 
evaluation  of  the  daU  satisfies  the 
Commissioner  that  no  human  risk  of 
carcinogenesis  arises  from  the  pro- 
posed use  of  the  sponsored  compound, 
the  compound  will  be  considered  for 
approval  under  the  general  safety  pro- 
visions of  the  act  for  risks  other  than 
cancer. 

9  500.83    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  "Sponsored  compound"  means 
any  drug  or  additive  proposed  for  use, 
or  used  in.  food-producing  animals. 

(b)  "Target  animals"  means  the  pro- 
duction class  of  animals  in  which  a 
sponsored  compound  is  proposed  or  in- 
tended for  use. 

(c)  "Sponsor"  means  the  person  pro- 
posing or  holding  an  approval  by  the 
Food  and  Drug  Administration  for  the 
use  of  a  sponsored  compound. 

(d)  "Threshold  assessment"  means 
the  Food  and  Drug  Administration's 
review  of  daU  and  information  availa- 
ble about  a  sponsored  compound  to  de- 
termine whether  the  compound 
should  be  subject  to  regulation  under 
this  subpart  as  well  as  under  the  other 
general  safety  provisions  of  the  Feder- 
al Food,  Drug,  and  Cosmetic  Act  for 
rislts  other  than  cancer. 

(e)  "Total  residue  of  the  sponsored 
compound"  means  all  compounds  pres- 
ent in  edible  tissues  of  the  target 
animal  that  result  from  the  use  of  the 
sponsored  compound.  Including  the 
sponsored  compound,  its  meUbolites, 
and  any  other  substances  formed  in  or 
on  food  because  of  the  sponsored  com- 
pound's use. 

(f)  "Residue"  means  any  single' com- 
pound present  among  the  total  resi- 
due. 

(g)  "Residue  of  toxicological  con- 
cern" means  all  compounds  in  the 
total  residue  minus  any  compounds 
shown  to  be  safe. 

(h)  "MeUbolic  studies"  means  stud- 
ies designed  to  identify  the  residues 
that  occur  in  edible  tissues  when  the 
sponsored  compound  is  administered 
to  target  animals  and  to  determine  the 
depletion  characteristics  of  the  resi- 
dues. 

(i)  "Intracable  residues"  means  resi- 
dues of  the  sponsored  compond  that, 
using  the  best  available  technology, 
cannot  be  obtained,  by  isolation,  sjrn- 
thesis,  etc.,  in  sufficient  amounts  for 
carcinogenicity  testing. 

(j)  "Comparative  meUbolism" 

means  the  study  of  the  meUbolism  of 
a  sponsored  compound  in  different 
species/strains  of  test  animals  that  are 
potential  surrogates  for  man  in  chron- 
ic toxicity  testing.  Comparative  meUb- 
olism studies  will  assist  in  assessing 
the  toxicity  testing.  Comparative  me- 
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Ulxilism  studies  will  assist  in  assessing 
the  toxicity  of  intrecUble  residues  and 
in  selecting  species/strains  of  test  ani- 
mals for  bioassays  of  selected  tractable 
residues. 

(k)  "S,"  means  the  residue  level  of  a 
sponsored  compound  in  a  total  test 
diet  of  animals  that  corresponds  to  a 
lifetime  risk  of  cancer  of  1  In  1  million 
in  the  test  animals.  For  the  purpose  of 
this  subpart,  this  S,  level  in  the  test 
animal  corresponds  to  a  level  in  the 
total  human  diet  that  is  assumed  to 
represent  a  level  of  risk  to  humans  of 
no  more  than  1  in  1  million  over  a  life- 
time. 

(1)  "S."  means  the  level  of  total  resi- 
dues of  carcinogenic  concern  for  a  spe- 
cific edible  tissue  as  determined  by  the 
formula  in  9  500.87(d). 

(m)  "Marker  residue"  means  the  se- 
lected residue  whose  level  in  a  particu- 
lar tissue  is  in  a  known  relationship  to 
the  level  of  the  total  residue  of  car- 
cinogenic concern  in  all  edible  tissues 
and  that  can  be  taken  as  a  measure  of 
the  total  residue  of  concern  in  the 
target  animaL 

(n)  "Target  tissue"  means  the  tissue 
selected  to  monitor  for  residues  in  the 
target  animal.  The  Urget  tissue  is  se- 
lected so  that  the  absence  of  marker 
residue  at  or  above  the  required  level 
of  measurement  (R.)  can  be  taken  as 
confirmation  that  the  safe,  or  accept- 
able, residue  level  (8.)  is  not  exceeded 
in  any  of  the  edible  tissues  of  the 
target  animal. 

(o)  "R."  means  the  level  of  the 
marker  re8idue(s)  in  the  target  tissue 
when  the  stmi  of  the  levels  of  the  resi- 
dues of  toxicological  concern  is  equal 
to  S.  for  the  edible  tissue  requiring 
the  longest  time  to  deplete  to  its  S„. 

(p)  "Endogenous  compound"  means 
any  compound  that  its  meUbolically 
produced  by  and  is  present  in  untreat- 
ed target  animals. 

(q)  "Essential  nutrients"  means 
compounds  that  are  found  in  the  tis- 
sues of  untreated  target  animals  and 
required  for  the  animals'  growth,  and 
that  must  be  supplied  from  external 
sources,  e.g.,  essential  amino  acids. 

(r)  "Norm"  means  the  normal  back- 
ground levels  of  an  endogenous  sub- 
stance in  untreated  target  animals, 
plotted  as  a  ctmiulative  frequency  dis- 
tribution of  levels. 

(8)  "R.  for  an  endogenous  marker 
residue"  means  the  level  of  the  endog- 
enous marker  residue  that  corresponds 
to  the  33d  percentile  of  the  norm. 

(t)  "Spiked  tissue  samples"  means 
samples  of  target  tissue  to  which 
known  amounts  of  marker  residue 
have  been  added. 

(u)  "Control  tissue  samples"  means 
samples  of  target  tissue  from  untreat- 
ed target  animals. 

(V)  "Dosed  tissue  samples"  means 
samples  of  target  tissues  from  target 
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itp<m*i«   administered  the  sponsored 
compoiind. 

(w)  "L,~  means  the  level  of  marker 
residue  in  target  tissue  that  gives  a  re- 
sponse greater  than,  or  equal  to.  0.75 
times  the  spread  of  the  99  percent  con- 
fidence bounds  of  a  single  assay  re- 
sponse measured  paraUel  to  the  ob- 
served assay  response  axis  based  on 
the  analytical  curve  of  the  assay.  (See 
Plate  rv  in  5  500.90(dX5).) 

(X)  "Assay"  means  the  aggregate  of 
all  experimental  procedures  for  meas- 
uring the  presence  of  the  marker  resi- 
due of  the  sponsored  compound  In  the 
target  tissue  of  the  target  animals  at 
or  above  the  L,.  It  includes  the  proce- 
dures for  sample  of  Instrument  prepa- 
ration. The  assay  must  satisfy  criteria 
set  forth  in  9  500.90.  and  it  will  usually 
consist  of  multiple  meastiremcnt  pro- 
cedures that  utilize  different  physioco- 
chemial  principles,  e.g.,  gas  chromato- 
graphy-mass  spectrometry,  to  assure 
compliance  with  the  regulatory  re- 
quirements. 

(y)  "Withdrawal  period"  means  the 
time  required,  after  cessation  of  target 
animal  exposure  to  the  sponsored 
compound,  for  the  marker  residue  to 
deplete  to  L.  in  the  target  tissue. 

(a)  "Analytical  curve"  means  the 
plot  of  the  observed  responses  of  the 
regulatory  assay  when  analyzing 
"spiked"  tissues  compared  to  the 
amount  of  marker  residue  added  to 
the  "silked"  tissues. 

(aa)  "Ninety  nine  percent  confi- 
dence interval"  means  an  interval,  de- 
termined by  confidence  limits,  that  is 
expected  to  contain  the  population  pa- 
rameter being  estimated  99  times  out 
of  100  times. 

(bb)  "Upper  ninety  nine  percent 
confidence  limit"  means  a  value  that  is 
expected  to  be  equal  to  or  larger  than 
the  population  parameter  being  esti- 
mated 99  times  out  of  100  times. 

(cc)  "Statistical  tolerance  llmiU" 
means  upper  and  lower  values  between 
which  it  can  be  stated  with  a  given 
level  of  confidence  that  a  specified 
portion  of  the  population  will  be  in- 
cluded. 

9  5M.84    Metabf>{ic  atady  In  target  animals 
to  Mentify  residue*  for  dironk  testing. 

(a)  A  metabolic  study,  described  in 
paragraph  (b)  of  this  section,  shall  be 
conducted  in  target  animals  to  provide 
data  on  the  physicochemicai  charac- 
teristics of  residues,  their  relative  pro- 
portions, their  distribution  among  the 
various  edible  tissues  (which  Include 
milk  or  eggs  when  applicable),  and 
their  retention  and  depletion  in 
animal  tissues. 

(b)  The  metabolic  target  animal 
study  shall  satisfy  the  following  mini- 
mum requlrem«nts: 

(1)  The  metabolic  study  shall  be  con- 
ducted in  target  animals  with  the 
sponsored   compound   bearing   appro- 
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prlate  radiolabels.  unless  other  experi- 
mental methods  permit  measurement 
of  total  residues  with  accuracy  and 
precision  equivalent  to  radiolabel 
methods.  Such  labels  shall  assure  that 
residues  containing  structural  moieties 
of  potenetial  carcinogenic  concern  are 
detected  and  measured  in  edible  tis- 
sues at  levels  as  low  as  the  best  availa- 
ble technology  will  permit.  Hypoth- 
eses about  the  sponsored  compound's 
projected  metabolic  pathways  may  be 
used  as  a  guide  to  experimentation, 
but  they  are  not  a  substitute  for 
actual  experimentation. 

(2)  The  dosing  regimen  shall  be  the 
maximum  proposed  use  level  and  pro- 
posed duration  of  exposure  to  the 
sponsored  compound.  For  a  compound 
that  is  proposed  for  continuous  or  re- 
peated use  in  target  animals,  adminis- 
tration for  the  meUbolic  study  need 
continue  only  until  tissue  saturation 
has  been  demonstrated.  If  tissue  satu- 
ration cannot  be  attained,  residue 
equilibration  or  showing  a  stable  meta- 
bolite profile  will  be  adequate. 

(3)  The  metabolic  study  shall  be  de- 
signed to  yield  the  following  informa- 
tion: 

(i)  The  concentrations  and  total 
number  of  residues  detacted  in  edible 
tissues  of  ta.-get  animals  immediately 
following  cessation  of  exposure. 

(11)  The  concentrations  and  total 
number  of  residues  detacted  in  edible 
tissues  of  target  animals  at  a  sufficient 
number  of  different  time  Intervals,  fol- 
lowing the  initial  measurement,  to  de- 
termine the  depfettonjjnend  of  Individ- 
ual residues.  ^.^-^^^    ] 

(ill)  The  physicochemicai  properties 
of  the  detected  residues  to  identify 
compounds  of  potential  carcinogenic 
concern. 

(4)  The  results  of  the  metabolic 
study  shall  be  submitted  in  the  form 
of  a  detailed  report  conforming  to  the 
standards  required  of  scientific  manu- 
scripts submitted  for  publication  in 
the  Journals  of  professional  scientific 
societies,  such  as  the  American  Chemi- 
cal Society  and  the  American  Spciety 
of  Biological  Chemists.  Iif  addition,  aU 
raw  data  shall  accompany  and  be  ref- 
erenced in  the  report. 

(c)  If  the  Commissioner  determines 
that  a  sponsored  compound  has  poten- 
tial to  contaminate  food  with  residues 
whose  consumption  presents  a  human 
risk  of  cancer,  the  petitioner  shall  de- 
termine the  carcinogenic  potency  of 
the  sponsored  compound  and  those 
residues  that  may  be  of  public  health 
concern  due  to  chemical  structure  or 
persistence  and  concentration  (p 
edible  tissues. 

(d)  OrdiiurOy.  chronic  testing  of  the 
sponsored  compound  and  selected  resi- 
dues in  experimental  animals  will  be 
the  preferred  means  of  assessing  car- 
cinogenic potency. 


(e)  Reisidues  in  edible  tissues  of 
target  animals  that  are  Intermediate 
meUbolites  in  metabf^c  pfUhways 
that  are  reasonably  expected  to  l>e 
similsu-  in  humans  and  the  selected 
test  animal  species/strain  need  not  be 
subjected  to  independent  chronic  tox- 
icity testing.  Testing  the  leading  sub- 
strate in  each  metabolic  pathway  is 
sufficient.  In  the  absence  of  informa- 
tion that  the  lesuling  substrate  is  non- 
carcinogenic,  tractable  residues  that 
are  produced  in  the  target  animals  but 
that  are  not  produced  in  the  test 
animal  species/strain  shall  be  subject- 
ed to  Independent  chronic  toxk^ity 
testing. 

(f)  Section  500.85  describes  an  alter- 
native means  of  assessing  the  carcino- 
genic potency  of  residues  whose  isola- 
tion or  synthesis  in  sufficient  quanti- 
ties for  chronic  testing  proves  to  be 
beyond  the  practical  limits  of  current 
chemical  technology  (intractable  resi- 
dues) by  establishing  additional  crite- 
ria for  selecting  test  animal  species/ 
strains  used  to  conduct  chronic  toxic- 
ity testing  of  the  sponsored  compound. 

9  500.85  Criteria  for  teat  animal  aelcctioa: 
ComparatiTe  metabolic  itudiet  to  aid 
ia  aaacMing  tiie  carcinog enicitj 


(a)  The  primary  criterion  for  select- 
ing species  or  strains  of  test  animals 
for  chronic  testing  of  both  the  spon- 
sored compound  and  any  metatwlities 
selected  in  accordance  with  9  500.84 
shall  be  the  suiUbllity  of  the  species 
or  strain  as  a  model  for  man. 

(b)  If  one  or  more  intratable  resi- 
dues are  also  selected  for  chronic  test- 
ing based  upon  the  matabolic  study  in 
target  animals,  a  secondary  criterion 
shall  t)e  employed  for  selecting  species 
or  strains  of  animals  for  testing  the 
sponsored  compound.  Metabolic  stud- 
ies of  the  sponsored  compound  in  test 
animal  species  or  strains  determined 
to  be  suitable  for  chronic  testing  by 
the  primary  criterion  shall  be  conduct- 
ed to  determine  whether  the  intracta- 
bel  residues  present  in  the  tissues  of 
target  animals  are  also  produced  in 
th^  test  animals.  Chronic  testing  of 
the  sponsored  compound  In  a  species 
or  strain  of  test  animals  in  which  the 
complement  of  residues  produced  is 
similar  to  the  complement  of  residues 
produced  In  the  tissues  of  the  target 
animals  is  considered  an  appropriate 
method  of  assessing  the  carcinogenic 
potency  of  the  intractable  residues. 

9  500.87    Chronk  testing. 

(a)  Chronic  toxicity  tests  shall  be 
conducted  to  assess  the  carcinogenic 
potential  of  the  residues  of  the  spon- 
sored compound. 

(1)  The  sponsored  compound  and 
any  residues  selected  for  chronic  toxic- 
ity testing  shall  be  subjected  to  oral, 
lifetime,  dose-response  studies  in  the 
test  animal  species  or  strains  selected 
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in  accordance  with  $500.85.  Each  of 
these  studies  shall  be  designed  to  de- 
termine whether  the  test  compound  is 
carcinogenic.  Protocols  for  these  stud- 
ies should  be  submitted  to  the  Food 
and  Drug  Administration  for  review 
before  commencing  testing. 

(2)  On  the  basis  of  the  results  of 
these  chronic  toxicity  studies  and 
other  available  information,  the  Com- 
missioner will  determine  whether  any 
of  the  compounds  tested  is  carcinogen- 
ic. If  this  evidence  is  equivocal,  the 
compound  will  be  regulated  as  a  car- 
cinogen until  further  testing  resolves 
the  remaining  questions  regarding  car- 
cinogenicity. 

(b)  When  the  Commissioner  deter- 
mines that  a  sponsored  compound  has 
the  potential  to  Increase  the  normal 
levels  (pools)  of  carcinogenic  and  po- 
tentially carcinogenic  substances  en- 
dogenous to  the  target  animals,  the 
petitioner  shall  meet  ihe  requirements 
of  §  500.89(c).  (d),  and  (e)  or  (f ). 

(c)  For  each  tested  compound  regu- 
lated as  a  carcinogen,  the  appropriate 
data  from  the  chronic  dose-response 
studies  shall  be  analyzed  according  to 
procedures  described  by  Gross,  et  al. 
and  Hoel,  et  al.  subject  to  the  modifi- 
cations and  restrictions  set  forth  In 
paragraph  (cMl)  through  (8)  of  this 
section.  The  purpose  of  this  analysis  is 
to  interpret  the  "no  residue"  require- 
ment of  the  act  as  it  applies  to  the 
total  residue  of  carcinogenic  concern 
of  the  sponsored  compound  and  there- 
by to  determine  the  lowest  level  of  re- 
liable measurement  required  for  a  reg- 
ulatory assay  to  be  approved  for  the 
monitoring  of  the  total  residue. 

(1)  The  administered  dose  of  each 
test  compound  shall  be  expressed  as  a 
fraction  of  the  total  diet  fed  the  test 
animal  species/strains,  e.g.,  parts  per 
million,  parts  per  billion. 

(2)  The  permissible  level,  determined 
by  the  linear  extrapolation  model  for 
each  test  compoimd  In  accordance 
with  this  section,  shall  be  expressed  as 
a  fraction  of  the  total  diet  fed  the  test 
animal  species/strains.  It  shall  be  cal- 
culated using  the  99  percent  confi- 
dence limit  of  the  observations  for  a 
maximum  lifetime  risk  that  is  essen- 
tially zero  but  never  expected  to 
exceed  1  in  1  million. 

(3)  Data  obtained  from  more  than 
one  dose  level  fed  to  groups  of  experi- 
mental animals  of  the  same  strain 
shall  be  combined  as  described  by 
Gross,  et  al.  and  Hoel.  et  al.  and  are 
subject  to  the  restrictions  specified  by 
these  authors. 

(4)  Pooling  data  from  various  chron- 
ic tests  using  different  animal  sexes, 
species,  or  strains  Is  permitted  if  it  can 
be  demonstrated  that  the  protocols 
are  of  compatible  design.  If  statistical- 
ly significant  biological  differences  in 
tumorigenic  responses  are  observed  be- 
tween sexes  or  among  species  or 
strains  of  experlental  animals,  only 
subsets  of  data  representing  statisti- 
cally    and     biologically     compatible 
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bioassays  may  be  combined  for  analy- 
sis. 

(5)  All  tumors,  benign  and/or  malig- 
nant, shall  be  considered  in  the  analy- 
sis. 

(6)  The  number  of  animals  at  risk 
may  be  adjusted  for  competing  risks 
luirelated  to  compound-induced  car- 
cinogenesis only  when  the  data  clearly 
support  such  an  adjustment. 

(7)  When  only  the  sponsored  com- 
pound is  subjected  to  chronic  testing, 
the  calculated  "acceptable"  level  is  to 
be  designated  as  S..  When  more  than 
one  compound  is  subjected  to  chronic 
testing,  the  lowest  of  all  calculated  ac- 
ceptable levels  is  to  be  designated  So. 
So  shall  be  expressed  as  the  fraction  of 
the  diet  fed  the  test  animals,  e.g., 
parts  per  million,  parts  per  billion. 

(8)  The  no-residue  requirement  of 
the  act  is  considered  satisfied  when 
conditions  and  use  of  the  compound. 
Including  any  required  withdrawal 
period,  can  be  prescribed  to  assure 
that  the  sum  of  the  levels  of  all  poten- 
tial residues  of  carcinogenic  concern 
will  not  exceed  S,  in  the  total  diet  of 
man,  and  a  regulatory  assay  is  availa- 
ble that  is  capable  of  reliably  measur- 
ing such  residues  at  and  above  that 
level.  All  residues  of  the  sponsored 
compound  are  regulated  as  carcinogen- 
ic except  those  that  have  been  shown 
to  be  noncarcinogenic. 

(d)  The  So  value  represents  the  sum 
of  all  residues  of  carcinogenic  concern 
that  shall  not  be  exceeded  In  the  total 
diet  of  man.  For  individual  edible  tis- 
sues, the  value  that  shall  not  be  ex- 
ceeded is  to  be  designated  S„  and  cal- 
culated according  to  the  following  for- 
mula: 

S.=S.yT 

Note.— T  ia  the  fraction  of  the  total  daily 
diet  of  man  represented  by  an  individual 
edible  tissue. 

(1)  The  principal  S.  calculations  (de- 
fining T  as  noted  in  the  formula  above 
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in  paragraph  (c)  of  this  section)  are  as 
follows: 

Edible  tianie  T       8. 


Muscle.. 

Milk.. 

Ens.. 


1 


S8. 

8. 

as. 


(2)  Calcnilatlon  of  S.  for  tissues  con- 
sumed less  frequently  than  muscle 
may  take  into  consideration  the  fre- 
quency of  consumption  of  those  tis- 
sues If  It  can  be  clearly  shown  that  S. 
will  not  be  exceeded  in  the  total 
human  diet. 

9500.89    Metabolic  study  to  identify   the 
marker  residue  and  target  tissue. 

(a)  The  petitioner  shall  conduct  a 
study  of  the  metabolic  fate  of  the 
sponsored  compound  in  target  animals 
adequate  to  provide  the  data  necessary 
for  selecting  a  marker  residue  in 
target  tissue. 

(1)  The  target  tissue  is  that  tissue  In 
which  measurement  of  the  total  resi- 
due burden  of  carcinogenic  concern  is 
a  reliable  measure  of  the  total  residue 
burden  of  carcinogenic  concern  in  all 
edible  tissues. 

(2)  The  marker  residue  for  the  spon- 
sored compound  Is  that  residue  (the 
sponsored  compound,  any  metabolite, 
or  more  than  one  of  these)  whose  level 
in  the  target  tissue  Is  a  reliable  meas- 
ure of  the  total  burden  of  all  residues 
of  carcinogenic  concern  in  all  edible 
tissues. 

(b)  The  metabolic  study  to  establish 
the  marker  residue  and  target  tissue 
shall  comply  with  the  requirements 
set  forth  in  9  500.84(b)  (2)  and  (4). 
with  the  following  additional  specifica- 
tions: 

(1)  For  each  edible  tissue,  the  deple- 
tion profile  of  the  total  residue  of  car- 
cinogenic concern  shall  be  constructed 
and  shall  Include  measurements  of 
levels  at  least  as  low  as  the  S„,  appro- 
priate to  the  tissue  under  study,  as  set 
forth  in  Plate  I  as  follows: 


PUTE  I.  Rl  JIOUE  DEPLEIION  CURVES  TO  BE  USED 

m  THE  oetlRmination  of  marker  residue  and 

TARGET  TISSUE. 


100000 


OjOI 
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(S)  Depletion  profiles  for  one  or 
more  potential  marker  residues  shall 
be  constnicted  as  set  forth  in  Plate  II 
as  follows,  and  shall  Include  measure- 
ments of  levels  corresponding  to  the 


time  when  the  total  resldne  level  has 
reached  S,  in  the  edible  UsRie  requlr- 
tag  the  longest  time  to  <la|)lete  to  8, 
(Tt  of  Plate  I  in  paragraph  (bXl)  of 
this  section). 


PIATE 1  SELECTION  OF  MARKER 
RESIDUE  AND  ITS  LEVEL  Rm 
THAT  MUST  BE  MEASURED  BY  THE  REGULATORY  ASSAY. 


THE 
0N  APPROPRIATE  UNfTS) 


(3)  If  these  specifications  have  been 
met  by  the  metabolic  study  required 
by  9500.84(b).  a  second  metabolic 
study  need  not  be  performed  to  satisfy 
the  section. 

(4)  From  these  data,  the  Commis- 
sioner will  select  a  marker  residue  and 
tturget  tissue  and  will  also  designate 
the  required  level  of  marker  residue. 
R.  (set  forth  In  Plate  II  in  paragraph 
(bK2)  of  this  section),  that  regulatory 
assays  shaU  be  capable  of  measuring 
in  the  target  tissue.  The  selection  of 
R.  will  be  such  that  the  absence  of 
the  marker  residue  in  the  target  tissue 
above  R.  can  be  taken  as  confirmation 
that  the  total  residue  burden  of  car- 
cinogenic concern  does  not  exceed  S, 
In  each  of  the  various  edible  tissues 
and  therefore  that  the  total  burden  of 
carcinogenic  concern  in  the  human 
diet  does  not  exceed  Sw-  When  a  com- 
pound is  to  be  used  in  milk-  or  egg-pro- 
ducing animals,  milk  or  eggs  will  be 
the  target  tissue  in  addition  to  one 
ttaue  selected  to  represent  the  deple- 
Uon  of  residues  in  the  edible  carcass. 


(c)  When  the  Commissioner  deter- 
mines on  the  basis  of  available  scien- 
tific information  that  a  sponsored 
compound  has  the  potential  to  in- 
crease the  normal  levels  (pools)  of  po- 
tentially carcinogenic  substances  edo- 
genous  to  target  animals,  the  petition- 
er shall  provide  the  following  addition- 
al data: 

(I)  An  experimental  determination 
of  the  background  levels  (norm)  of 
each  of  the  potentially  cardnogenic 
endogenous  substances  of  concern  in 
untreated  target  animals  that  are  in- 
creased by  administration  of  the  spon- 
sored compound. 

(i)  The  norm  shall  be  specific  for  the 
untreated  target  animals. 

(II)  Each  norm  shall  be  submitted  in 
the  form  of  a  graph  of  the  cimiulatlve 
frequency  distribution  versus  the  ob- 
served naturally  occurring  levels,  in- 
cluding the  upper  99  percent  confi- 
dence limit  set  forth  in  Plate  m  as  fol- 
lows: 
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PLATE  III  SAMPLE  OF  A  NORM 
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Rfn  REQUIRED  OF  REGULATORY 

ASSAY  FOR  AN  ENDOGENOUS 

MARKER  RESIDUE 


DtSCRIKItNANTFOR 

POTENTtAlLY 
VK)LATIVE  SAMPLES 


X 


JL 
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1. 


(ill)  An  assay  will  be  acceptable  for 
the  determination  of  a  norm  only  if  It 
yields  values  for  the  endogenous  com- 
pound of  interest  greater  than  zero  in 
at  least  two-thirds  of  the  untreated 
target  animals. 

(2)  Studies  to  measure  the  effect  of 
the  sponsored  compound  on  the  norm 
and  the  postexposure  decay  of  any  in- 
crease in  the  norm  caused  by  adminis- 
tration of  the  sponsored  compound. 
All  data  from  these  studies  submitted 
in  accordance  with  the  requirements 
of  §  500.84(bK4). 

(d)  For  a  potentially  carcinogenic  en- 
dogenous compound  whose  norm  is  in- 
creased by  the  admini^ration  of  a 
sponsored  compound,  the  no-residue 
requirement  of  the  act  is  considered 
satisif  led  when  the  norm  is  restored. 

(1)  The  norm  is  considered  restored 
when,  with  99  percent  confidence,  the 
cumulative  frequency  distributions  of 
the  observed  levels  of  the  endogenous 
compound  in  the  untreated  target  ani- 
mals and  in  the  treated  target  animals 
do  not  differ  by  more  than  0.1  at  any 
specific  point. 

(2)  The  market  residue  Is  the  affect- 
ed endogenous  substance. 

(3)  When  the  norm  of  more  than 
one    potentially   carcinogenic   endog- 


2.3  4  5  6 

lEVa  OF  ENDOGENOUS  SUBSTANCE  IN  TARGET  ANIMALS 
(APPROPRIATE  UNITS.  Le,  M6  OR  MG  PER  ML) 
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enous  compound  is  increased  by  ad- 
ministration of  the  sponsored  com- 
pound, the  market  residue  for  all  en- 
dogenous compounds  of  concern  is 
that  endogenous  compound  whose 
norm  requires  the  longest  time  for  res- 
toratioa. 

(e)  For  an  endogenous  compound  se- 
lected to  be  a  marker  residue,  the  re- 
quired level  of  measurement,  r!,,  for 
the  regulatory  assay  is  the  level  of 
that  endogenous  compound  corre- 
sponding to  the  33d  percentUe  of  the 
norm,  set  forth  in  Plate  III  in  para- 
graph (cK  1 KU)  of  this  section. 

(f)  The  Commissioner  will  permit  a 
shift  in  the  norm  of  a  potentially  car- 
cinogenic endogenous  compound  if 
there  are  available  toxicology  data  of 
the  type  specified  by  55  500.84.  500.85, 
500.87,  and  500.89  that  permit  estima- 
tion of  a  permissible  level  correspond- 
ing to  a  lifetime  cancer  risk  increment 
no  greater  than  1  in  1  million.  If  the 
endogenous  (impound  Is  also  selected 
to  be  the  marker  residue,  the  required 
level  of  measurement,  R,,  for  the  reg- 
ulatory assay  is  the  level  of  that  en- 
dogenous compound  corresponding  to 
the  33d  percentile  of  the  norm  set 
forth  in  Plate  III  in  paragraph 
(CXIXU)  of  this  secUon. 


{  500.90    Eraluatlon  and  approval  of  a  reg- 
ulatory assay. 

(a)  Before  an  application  is  consid- 
ered for  approval,  the  petitioner  shall 
submit  for  evaluation  and  validation  a 
regulatory  assay  developed  to  monitor 
compliance  with  the  no-residue  re- 
quirement of  the  act.  The  regulatory 
assay  shall  reliably  measure  the 
marker  residue  in  the  target  tissue  at 
levels  at  least  equal  to  and  above  R.. 
as  defined  in  5500.89(b),  (e).  and  (f). 
The  criteria  and  procedures  in  para- 
graphs (b)  through  (g)  of  this  section 
apply  to  the  evaluation  and  approval 
of  assays. 

(b)  The  regulatory  assay  will  be  eval- 
uated and  validated  using  data  collect- 
ed from  three  types  of  samples: 

(1)  Samples  containing  various 
known  (x>ncentrations  of  marker  resi- 
due added  to  the  target  tissue.  Le., 
"spiked"  tissue  samples. 

(2)  Samples  containing  various  levels 
of  the  marker  residue  obtained  from 
target  tissue  at  appropriate  time  inter- 
vals after  the  sponsored  compound  is 
administered  in  accordance  with  the 
proposed  labeling,  i.e..  "dosed"  tissue 
samples. 

(3)  Samples  obtained  from  untreated 
target  animals,  Le.,  "control"  tissue 
8am|»les. 
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(c)  The  petition  for  approval  of  the 
proposed  regulatory  assay  shall  con- 
tain the  following: 

(1)  A  complete  description  of  the 

assay. 

(2)  A  list  of  all  necessary  equipment 
and  reagents. 

(3)  A  standard  curve  prepared  from 
samples  of  the  marker  residue  of 
luiown  purity. 

(4)  An  analytical  oirve  of  the  ob- 
served assay  response  compared  to  the 
tissue  concentrations  of  the  marker 
residue  in  spiked  target  tissue.  The 
cur\e  shall  include  the  99  percent  con- 
fidence limits  for  individual  predicted 
assay  responses. 

(5)  All  relevant  data.  Including  work- 
sheets, calculations,  any  statistical 
analyses,  spectrograms,  chromato- 
grams.  etc..  from  the  analyses  of 
spiked,  dosed,  and  control  tissue  sam- 
ples, and  from  the  analysis  used  in 
preparing  the  standard  curve  includ- 
ing data  on  runs  started  but  not  com- 
pleted. 

(6)  A  discussion  of  the  data  collected 
in  the  assay  development  process  per- 
tinent to  the  evaluation  criteria  set 
forth  in  paragraph  (d)  of  this  section 
explaining  how  the  data  show  that  the 
proposed  assay  conforms  to  those  cri- 
teria. 

(d)  A  regulatory  assay  shall  satisfy 
the  following  criteria: 

(1)  Dependability.  The  assay  is  con- 
sidered dependable  if  it  does  not  result 
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In  an  imreasonable  number  of  failures 
due  to  unknown,  imcontroliable.  or 
random  factors.  Evaluation  of  the  data 
to  determine  dependability  will  be 
based  on  the  total  number  of  assay 
runs  that  are  started  to  provide  data 
points  for  the  analytical  curve  re- 
quired by  paragraph  (c)(4)  of  this  sec- 
tion. An  explanation  will  be  required 
for  any  assay  run  started  that  yields  * 
no  final  determination. 

(2)  Practicability.  The  assay  is  con- 
sidered practicable  only  if  it  is  suiUble 
for  routine  use  in  a  government  regu- 
latory laboratory.  The  time  required 
to  complete  the  assay  shall  be  consist- 
ent with  regulatory  objectives,  e.g.. 
monitoring,  compliance,  etc.  All  sup- 
plies, equipment,  reagents,  standards, 
and  other  materials  necessary  to  con- 
duct the  assay  shall  either  be  commer- 
cially available  or  readily  available 
from  the  petitioner  upon  request.  The 
Commissioner  will  withdraw  approval 
of  any  assay  and  initiate  regulatory 
action  against  the  sponsored  com- 
pound if  such  a  condition  of  the  com- 
pound's approval  is  no  longer  satisfied. 

(3)  Specificity.  The  assay  is  consid- 
ered specific  If  the  observed  response 
Is  a  smooth  and  continuously  decreas- 
ing or  increasing  function  of  the  con- 
centration of  the  marker  residue  and 
of  that  compound  only.  The  regula- 
tory assay  shall  be  composed  of  a  suf- 
ficient number  of  Independent  mea- 
surements based  on  different  biologi- 
cal,  biochemical,   or   physicochemical 


principles  to  ensure  that  the  Identity 
of  the  marker  residue  is  confirmed. 

(4)  Accuracy-  The  assay  Is  considered 
accurate  If  the  averages  of  the  ob- 
served responses  fall  within  80  to  110 
percent  of  the  true  value  when  the 
lowest  level  of  reliable  measurement 
(L„,)  Is  equal  to  or  greater  than  100 
parts  per  billion  and  within  60  to  110 
percent  of  the  true  value  when  L,  Is 
below  100  parts  per  billion.  This  re- 
quirement need  not  be  met  through- 
out the  full  range  of  the  analytical 
curve;  It  shall  be  met  In  the  range  be- 
tween La  and  3L.. 

(5)  Lowest  limit  of  reliable  measure- 
ment The  regulatory  assay  is  consid- 
ered approvable  If  It  can  reliably  dis- 
criminate with  99  percent  confidence 
the  marker  residue  response  from  the 
target  tissue  background  response  at 
or  below  the  required  lowest  limit  of 
reliable  measurement,  the  R.,  defined 
in  §  500.89(b).  (e),  or  (f).  The  lowest 
limit  of  reliable  measurement  of  the 
proposed  assay  is  that  level,  L..  which 
gives  a  response  above  the  expected 
blank  value  that  is  greater  than  or 
equal  to  0.75  times  the  spread  of  the 
99  percent  confidence  limits  on  a 
single  assay  response  measured  paralle 
to  the  observed  assay  response  axis 
(Plate  IV  below  in  this  paragraph).  If 
the  L.  for  the  assay  Is  at  or  below  the 
applicable  R„  of  §  500.89(b).  (e).  or  (f), 
the  Commissioner  will  approve  the 
compound  for  use  only  under  condi- 
tions that  will  not  result  in  residues 
above  that  level. 


PUTE IV.  ANALYTICAL  CURVE  OF  A  REGULATORY  ASSAY 
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CONCENTRATION  OF  MARKED  RESIDUE  M  SPKED  TARGET  TBSUE 
(APPROPRIATE  UMTS  SUCH  AS  pfNn.ppll.Cle.) 


(e)  The  OommlMioner  will  review 
and  evaluate  the  data  submitted  in  ac- 
cordance with  paracraphs  (a),  (b).  and 

(c)  of  this  section.  If  the  assay  satisfies 
the  evaluation  criteria  of  paragraph 

(d)  of  this  secUon,  it  will  then  be  sub- 
jected to  the  interlaboratory  valida- 
tion study  described  In  paragraph  (f) 
of  this  section. 

(f)  Two  Pood  and  Drug  Administra- 
°  tion  laboratories  and  one  U.S.  Depart- 
ment of  Agriculture  laboratory  will  in- 
dependently run  a  number  of  assays  to 
ascertain  whether  the  regulatory 
assay  conforms  to  the  criteria  set 
forth  In  paragraph  (d)  of  this  section. 

(1)  The  petitioner  shall  supply  the 
validating  laboratories  with  the 
number  and  amount  of  dosed  and  con- 
trol tissue  samples,  requested  by  the 
Commissioner. 

(2)  The  petitioner  shall  supply  rea- 
gents, standards,  supplies,  and  equip- 
ment to  the  validating  laboratories,  as 
requested  by  the  Commissioner. 

(g)  The  Commissioner  will  evaluate 
the  data  gathered  from  the  study  run 
by  the  three  validating  laboratories 
described  in  paragraph  (f)  of  this  sec- 
tion. The  assay  will  be  approved  if  it 
meets  the  criteria  set  forth  in  para- 
graph (d)  of  this  section  in  each  labo- 
ratory. 

S  500.92    WitMrawal  periods. 

(a)  The  withdrawal  period  is  the 
time  after  cessation  of  admhilstraticm 
of  the  sponsored  compound  necessary 
for  the  marker  residue  to  deplete  to 
the  lowest  level  of  reliable  measure- 
ment (U.)  in  the  target  tissue.  This 
time  is  the  interval  required  for  the 
statistical  tolerance  limit  for  the  99th 
percentile  of  the  marker  residue  con- 
centration for  individual  animals  to 
deplete  to  L..  The  time  will  be  ex- 
tended if  necessary  to  be  consisient 
with  conditions  of  livestock  manage- 
ment so  that  directions  for  use  of  the 
compound  with  respect  to  the  with- 
drawal period  will  be  reasonably  cer- 
tain to  be  followed  in  practice. 

(b)  The  sponsor  shall  submit  studies 
of  the  marker  residue's  depletion  from 
the  target  tissue  of  animals  dosed  ac- 
cording to  the  maximum  level  of  use 
proposed  in  the  petition  and  main- 
tained under  field  conditions.  The  vali- 

.dated  regulatory  assay  shall  be  used  to 
collect  these  data. 

(1)  The  petitioner  shall  submit  a 
plot  of  the  concentration  of  marker 
residues  In  target  tissue  as  a  function 
of  time  (depletion  curve)  including  the 


statistical  tolerance  limits  for  the  99th 
percentile  of  the  expected  marker  resi- 
due concentrations  for  individual  ani- 
mals. 

(2)  All  relevant  data,  including  work- 
sheets, calculations,  and  statistical 
analyses,  shall  be  submitted  along 
with  a  referenced  dlsciission  of  the  re- 
sults. 

(3)  Use  of  the  sponsored  compound 
will  be  approved  only  if  the  available 
evidence  demonstrates  that  the  pro- 
posed conditions  of  use,  including  any 
withdrawal  period,  are  reasonably  cer- 
tain to  be  f oUowed  In  practice. 

(c)  When  the  marker  residue  Is  an 
endogenous  compouind,  the  withdraw- 
al period  will  be  the  time  required 
after  cessation  of  administration  of 
the  sponsored  compound  for  the  norm 
to  be  restored,  as  described  in 
S  500.89(d)(1).  The  time  wUl  be  ex- 
tended If  necessary,  but  not  reduced, 
to  be  compatible  with  conditions  of 
livestock  management  so  that  the  di- 
rections for  use  of  the  compound  with 
respect  to  the  withdrawal  period  will 
be  reasonably  certain  to  be  followed  in 
practice.  The  validated  regulatory 
assay  shall  be  used  to  collect  data  on 
the  rate  of  restoration  of  the  norm. 
,  (1)  The  petitioner  shall  submit  a 
series  of  cuirves  that  demonstrate  the 
time  required  for  restoration  of  the 
norm. 

(2)  All  relevant  data  including  worii- 
sheets,  calculations,  and  statistical 
analyses  shall  be  submitted  along  with 
a  referenced  discussion  of  the  results. 

(3)  Approval  of  the  petition  for  the 
sponsored  compound  will  be  granted 
only  if  the  available  evidence  demon- 
strates that  the  proposed  labeling  is 
reasonably  certain  to  be  followed  in 
practice. 

S  500.94    PnbUcatioa  of  tiM  approved  rtgm- 
iatory  i 


The  lowest  level  of  reliable  measure- 
ment (Lb),  the  complete  regulatory 
assay  for  measuring  the  marker  resi- 
due in  the  target  tissue,  and  the  ana- 
lytical curve  will  be  published  in  the 
Fbderal  Register,  in  accordance  with 
the  provisions  of  sections  409(cK3KA). 
512(dKlKH)  and  (i),  and  706(bK5XB) 
of  the  act.  For  an  endogenous  marker 
residue,  the  norm  will  also  be  pub- 
lished. 

SSOOJS    Compliance. 

Compliance  with  the  act  will  be  de- 
termined as  foUows: 

(a)  When  a  target  tissue  is  found  to 
ctmtain  the  marker  residue  at  or  above 
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the  knrest  levd  of  reliable  measure- 
ment (I^).  the  Commissioner  will  con- 
clude (1)  that  the  carcass  from  which 
the  target  tissue  was  taken  is  unsafe 
for  human  consumption;  and  (2)  that 
the  qwnsored  compound  may  have 
been  used  in  violation  of  the  act. 

(b)  When  animals  are  found  to  con- 
tain an  endogenous  marker  residue  at 
or  above  the  99th  percentile  of  the 
norm  (Plate  III  under 

t500.89(cKlXU)),  they  will  be  desig- 
nated as  potentially  violative.  Before 
regulatory  action  will  be  initiated,  and 
investigation  will  be  undertaken.  This 
investigation  is  to  determine  whether 
the  potentially  violative  sample  came 
from  target  animals  adminstered  the 
sponsored  compound  whose  median 
level  of  the  endogenous  marker  resi- 
due is  greater  than  the  median  of  the 
norm. 

S  500.9S    WalTer  of  requirements. 

In  response  to  a  petition  or  on  the 
Commissioner's  own  initiative,  the 
Commissioner  may  waive,  in  whole  or 
in  part,  any  of  the  requirements  of 
this  subpart  for  the  scientific  evalua- 
tion of  sponsored  compounds  that 
have  the  potential  to  contaminate 
food  with  residues  which,  when  con- 
siuned.  could  engender  a  human  risk 
of  cancer.  A  petition  for  this  waiver 
may  be  filed  by  any  person  who  would 
be  adversely  affected  by  the  applica- 
tion of  the  requirements  to  a  particu- 
lar compouncL  The  petition  shall  ex- 
plain and  doctunent  why  some  or  all  of 
the  requirements  are  not  reasonably 
applicable  to  the  compound,  and  de- 
scribe the  alternative  procedures  that 
have  been,  or  could  be,  followed  to 
assure  that  use  of  the  compound  will 
not  contaminate  human  food  with  res- 
idues whose  consimiption  could  engen- 
der a  human  risk  of  cancer  and  that 
an  assay  exists  that  satisfies  the  re- 
quirements of  S500.90(dKl)  through 
(5)  and  that  is  capable  of  measuring 
any  residues  that  might  occur  when 
the  compound  was  improperiy  used. 
Interagency  validation  of  the  assay 
will  always  be  required.  The  petition 
shall  set  forth  clearly  the  reasons  why 
the  alternative  procedures  will  provide 
the  basis  for  coiwluding  that  approval 
of  the  compoimd  satisfies  the  require- 
ments of  the  anticancer  provisions  of 
the  act.  If  the  Commissioner  deter- 
mines that  waiver  of  any  of  the  re- 
quirements of  this  subpart  is  appropri- 
ate, the  Ctmimlssioner  will  state  the 
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bttsis  for  the  determination  in  the  reg- 
ulation approving  marketing  of  the 
sponsored  compound. 

9  500.98    Implementation. 

(a)  This  subpart  applies  to  all  new 
animal  drug  applications,  feed  additive 
petitions,  and  relevant  color  additive 
petitions  (i.e..  applications  and  peti- 
tions concerning  any  compound  in- 
tended for  use  in  food-producing  ani- 
mals) submitted  to  the  Food  and  IDrug 
Administration,  including  relevant 
supplemental  applications  and  amend- 
ments to  petitions,  and  to  all  these  ap- 
plications or  petitions  on  file  with  the 
agency.  If  the  Commissioner  deter- 
mines that  consumer  protection  can  be 
adequately  ensured  by  Imposing  the 
requirements  under  paragraph  (b)  of 
this  section,  the  Commissioner  will  do 
so. 

(b)  This  subpart  also  applies  to  the 
following  compounds  already  ap- 
proved: 

(1)  Those  compounds  that  the  Com- 
mlssoner  determines,  on  the  basis  of 
available  Information,  have  been 
shown  to  induce  cancer  when  ingested 
by  man  or  animals. 

(2)  Those  compounds  that  the  Com- 
missioner determines  may  induce 
cancer  when  Ingested  by  man  or  ani- 
mals, i.e..  suspect  carcinogens. 

(3)  Any  compound  for  which  the 
Commissioner  concludes  sufficient  in- 
formation has  not  been  provided  to  de- 
termine whether  residues  of  the  spon- 
sored compound  present  a  risk  of 
cancer  to  man. 

(c)  Any  compound  already  approved, 
to  which  the  Commissioner  deter- 
mines the  anticancer  provisions  of  the 
act  apply,  or  for  which  additional  data 
are  required  for  such  a  determination, 
will  be  the  subject  of  a  notice  pub- 
lished in  the  Federal  Register  or  a 
letter  issued  under  section  512(e)  of 
the  act  establishing  the  time  within 
which  the  requirements  of  this  sub- 
part shall  be  satisfied. 

(1)  Notices  already  published  in  the 
Federal  Register  and  letters  already 
sent  by  the  Food  and  Drug  Adminis- 
tration requiring  additional  studies  or 
submission  of  an  improved  regulatory 
assay  will  remain  in  effect,  and  this 
subpart  will  be  used  in  determining 
compliance  with  the  requirements  of 
the  act  identified  in  those  notices  and 
letters. 

(2)  The  Commissioner  will  proceed 
to  withdraw  approval  of  any  com- 
pound on  the  basis  of  data  or  Informa- 
tion indicating  a  health  hazard  or  in 
response  to  any  failure  to  undertake 
studies  necessary  to  comply  with  this 
subpart. 


PAIT  514— NEW  AMMAL  OtUO 
APniCATIONS 

3.  In  Part  514: 


ftOfOSED  RULES 

a.  By  amending  S  514.1.  by  revising 
paragraph  (bK7)  to  read  as  follows: 

S  SU.1    Applications. 


(b)  •  •  • 

(7)  Assays  for  residues.  A  description 
of  practicable  methods  for  determin- 
ing the  quantity,  if  any.  of  the  new 
animal  drug  in  or  on  food,  and  any 
substance  formed  in  or  on  food  be- 
cause of  its  use.  and  the  proposed  tol- 
erance or  withdrawal  period  or  other 
use  restrictions  for  this  drug  if  any  tol- 
erance or  withdrawal  period  or  other 
use  restrictions  are  required  to  ensure 
that  the  proposed  use  of  this  drug  will 
be  safe. 

(1)  The  required  information  may  in- 
clude: Complete  experimental  proto- 
cols for  determining  drug  residue 
levels  in  the  edible  products,  and  the 
time  required  for  residues  to  be  elimi- 
nated from  the  edible  products  follow- 
ing the  drug's  use:  residue  studies  con- 
ducted under  appropriate  (1.  e..  con- 
sistent with  the  proposed  usage)  con- 
ditions of  .dosage,  time,  and  route  of 
administration  to  show  levels,  if  any, 
of  the  drug  and/or  its  metal>olltes  in 
test  animals  during  and  upon  ceasing 
treatment  and  at  Intervals  thereafter 
to  establish  a  depletion  ciirve;  If  the 
drug  is  to  be  used  in  combination  with 
other  drugs,  possible  effects  of  interac- 
tion demonstrated  by  the  appropriate 
disappearance  curve  or  depletion  pat- 
terns after  drug  withdrawal  under  ap- 
propriate (1.  e.,  consistent  with  the 
proposed  usage)  conditions  of  dosage, 
time,  and  route  of  administration:  if 
the  drug  is  given  in  the  feed  or  water, 
appropriate  consumption  records  of 
the  medicated  feed  or  water  and  ap- 
propriate performance  data  in  the 
treated  animal;  if  the  drug  is  to  be 
used  in  more  than  one  species,  drug 
residue  studies  or  appropriate  meta- 
bolic studies  conducted  for  each  food- 
producing  species.  Appropriate  use  of 
labeled  compounds  (e.g..  radioactive 
tracers)  may  be  used  to  establish  me- 
tabolism and  depletion  curves.  Dnig 
residue  levels  ordinarily  should  be  de- 
termined in  muscle,  liver,  kidney,  fat, 
and  where  applicable,  in  skin,  milk, 
and  eggs  (yolk  and  white).  As  a  part  of 
the  metabolic  studies,  levels  of  the 
drug  or  metabolite  should  be  deter- 
mined in  blood  when  feasible.  Samples 
may  be  combined  if  necessary.  When 
residues  are  suspected  or  known  to  be 
present  in  litter  from  treated  animals, 
it  may  be  necessary  to  include  data  on 
those  residues'  becoming  components 
of  other  agricultural  commodities  be- 
cause of  the  use  of  litter  from  treated 
animals. 

(ii)  If  the  new  animal  drug  has  the 
potential  to  contaminate  human  food 
with  residues  (parent  compound,  me- 
tabolites,    conversion     products,     or 


other  substances  found  in  or  on  food 
because  of  the  drug's  use)  whose  con- 
sumption could  engender  a  human 
risk  of  carcinogenicity,  the  applicant 
and  the  new  animal  drug  are  subject 
to  the  requirements  of  Subpart  E  of 
Part  500  of  this  chapter. 


b.  By  amending  {514.111.  by  adding 
a  new  paragraph  (aKlO)  to  read  as  fol- 
lows: 

S  514.111     Refusal  to  approTC  an  applica- 
tion. 

(a)  •  •  • 

(10)  The  drug  fails  to  satisfy  the  re- 
quirements of  Subpart  E  of  Part  500 
of  this  chapter. 


TUESDAY,  MARCH  20, 1979 
-    PART  IV 


PAIT  571— rOOD  ADDITIVE  PETITIONS 


4.    In    Part    571.    by    adding 
1 571.115.  to  read  as  follows: 


new 


{571.115    Application    of    the    anticancer 
clause  of  section  409. 

Food  additives  intended  for  use  as 
an  Ingredient  in  food  for  animals  that 
are  raised  for  food  production  must 
satisfy  the  requirements  of  Subpart  E 
of  Part  500  of  this  chapter. 

Interested  persons  may.  on  or  before 
May  21,  1979,  submit  to  the  hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad- 
ministration, Rm.  4-65.  5600  fishers 
Lane.  Rockvllle.  MD  20857.  written 
comments  regarding  this  proposal. 
Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  Identified  with  the  hear- 
ing Clerk  docket  number  found  In 
brackets  In  the  heading  of  this  docu- 
ment. Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m..  Monday  through 
Friday. 

In  accordance  with  Executive  Order 
12044.  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  t)een  determined  that  the 
proposed  rulemaking  does  not  Involve 
major  economic  consequences  as  de- 
fined by  that  order.  A  copy  of  the  reg- 
ulatory analysis  assessment  support- 
ing this  determination  is  on  file  with 
the  Hearing  Clerk,  Food  and  Drug  Ad- 
ministration. 

Dated:  February  26. 1979. 

Sherwin  Gardner. 
Acting  Commissioner  of 
Food  and  Drugs. 

Note.— Incorporations  by  reference  provi- 
sions approved  by  the  Director  of  the  Office 
of  the  Federal  Register  on  December  21, 
1978  and  on  file  in  the  library  of  that  office. 

[FR  Doc.  79-«215  FUed  3-19-70;  8:45  am] 
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DEPAITMENT  OF  LABOt 

Offka  m*  f*6mtmi  CMrtr^f  CmmpUantm 

frogram* 

•••h  and  TliMtablM  tot  MineritY  Part<dpatt«fl 

CONSTIUCnOM  INOUSTtY  IN  CHTAM  PAITS 
OF  TMf  STATf  Of  KNNSYIVANIA 

This  notice  amends  Appendix  B  of 
the  notice  issued  on  April  7.  1978.  (43 
FR  14899)  and  corrected  on  May  5. 
1978.  (43  FR  19473)  which  established 
goals  and  timetables  for  minorities  in 
the  construction  industry.  This  notice 
is  Issued  pursuant  to  41  CFR  60-4.8 
and  establishes  goals  and  timetables 
for  minorities  under  Executive  Order 
11246.  as  amended  (30  FR  12319.  32 
FR  14303  and  43  PR  46501).  in  the 
construction  industry.  This  notice  ap- 
plies only  to  the  operating  engineers 
trade  and  is  limited  to  specified  coun- 
ties in  the  State  of  Pennsylvania 
which  are  set  forth  in  Appendix  B-1 
attached. 

Backgrouivd 

Department  of  Labor  regulations  (41 
CFR  60-4.6)  require  the  Director  of 
the  Office  of  Federal  Contract  Com- 
pliance Programs  (OPCCP)  to  issue 
goals  and  timetables  for  minority  and 
female  utilization  for  Federal  and  fed- 
erally assisted  construction  contrac- 
tors and  subcontractors.  The  regula- 
tions require  that  the  goals  be  based 
on  worltforce.  demographic  or  other 
relevant  data. 

The  regulations  also  require  that 
goals  and  timetables  be  published  in 
the  Federal  Register  as  a  notice  of 
general  information  ^to  the  public  but 
not  for  public  comment.  However, 
when  41  CFR  Part  60-4  was  promul- 
gated on  April  7.  1978.  (43  FR  14888) 
the  preamble  to  the  regulations  stated 
that  (id.  at  14892): 

It  Is  anticipate  that  within  the  very  near 
future  OPCCP  will  propose  standards  and 
goals  for  minority  utilization  pursuant  to  41 
CFR  80-4.6  •  •  *.  Until  those  (oala  are  pub- 
lished in  final  form  the  goata  and  timetables 
applicable  under  extsiting  OPCCP  re<iulre- 
ments  will  continue  to  be  effective. 

One  of  the  existing  requirt  .iients 
which  established  goals  at  that  time 
was  the  Philadelphia  Plan.  That  Plan, 
however,  required  goals  only  for  a  lim- 
ited numljer  of  the  skilled  trades.  One 
trade  not  subject  to  the  Philadelphia 
Plan  was  the  operating  engineers. 
Indeed,  on  July  17.  1968.  Local  Union 
542.  and  its  affiliate,  the  International 
Union  of  Operating  Engineers.  APL- 
CIO.  and  the  Contractors  Association 
of  Eastern  Pennsylvania,  the  Pennsyl- 
vania Excavating  Contractors  Associ- 
ation, and  the  United  Contractors  As- 
sociation, entered  into  an  agreement 
which     formulated     an     affirmative 


NOTICES 

action  program.  That  agreement  pro- 
vided: 

The  parties  undertake  this  AfflnnaUve 
Action  Program  In  iccordance  with  Execu- 
tive Order  11246.  It  Is  their  underatandlnc 
that  participation  In  the  program  by  any 
contractor  shall  be  accepted  In  lieu  of  that 
portion  of  a  required  affirmative  action  plan 
which  would  otherwise  be  directed  to  jobs 
manned  by  members  of  the  Operating  Engi- 
neers' union. 

This  program  was  approved  by  the 
Department  of  Lat>or  as  an  alternative 
method  to  the  Philadelphia  Plan  for 
complying  with  Executive  Order 
11246.  Consequently,  the  operating  en- 
ginners  trade  was  never  subject  to  the 
Philadelphia  Plan. 

In  1971  Local  Union  542  and  the  con- 
tractor associations  signatory  to  the 
affirmative  action  program  described 
above,  were  named  as  defendants  in  a 
Title  VII  lawsuit  filed  in  the  Federal 
district  court  at  Philadelphia  (Com- 
monwealth of  Pennsylvania  v.  Irocof 
Union  S42,  USDC  ED  Pa..  Civil  Action 
No.  71-2698).  On  January  2.  1979,  the 
court's  opinion  was  released.  The 
court  found  that  Local  542  grossly 
overstated  in  the  affirmative  action 
program  (and  to  Department  of  Labor 
officials)  the  number  of  minority 
workers  having  membership  in  the 
union  and  that  the  purpose  of  such 
overstatements  was  to  avoid  coverage 
uiKler  the  Philadelphia  Plan. 

Specifically,  the  court  found: 

WhUe  It  is  conceivable  that   In  one  In- 
stance the  union  could  have  made  a  signifi- 
cant error  in  overestimating  the  number  o( 
minorities  In  the  union,  it  is  incredible  that 
errors  of  this  magnitude  occurred  consist- 
ently by  any  mere  coincidence.  /  find,  and 
the  rrcord  permits  no  other  platisittle  infer- 
ence, that  the  repeated  overestimatton  al  the 
number    of    minority    indifiduals    in    the 
union    the  failure    to  file   complete  aemi- 
annual  OFCC  reports  with  the  prerrvisite 
data,  and  the  other  related  actii'itiei  of  the 
union    on    this    issue   of  the    •Affirmative 
Action  Program"  were  part  of  a  detiberaXe 
scheme  of  Local  542  to  deny  to  the  fedenl 
government   accurate    information    on    the 
percentage  of  minority  individuals  m  542. 
This  scheme  icas  part  of  an  effort  to  fuive 
federal  funds  inappropriately  released  while 
at  the  same  time  permitting  542  to  keep  the 
minority  representation  in  the  union  ci  « 
far  lesser  level  than  it  otherwise  would  have 
been  if  the  Philadeiphia  Plan  Had  been  ap- 
plied.   Only    a   finding    of   discriminatory 
intent    can    explain    this    subterfuge.    The 
Philadelphia  Plan  would  have  resulted  in  a 
higher  number  of  minority  group  members 
in  the  union  and  in  the  related  industry.  I 
find   further    that    the    Philadelphia    Ptan 
would  have  been  adopted  by  the  defendants 
if  the  fraud,  deception  and  scheme  of  Local 
542  had  not  been  pursued  by  the  willful  pres- 
entation of  substantial  overestimates  of  the 
number  of  minorities  in  the  union  [Empha- 
sis in  original.] 

Any  argument  that  the  contractlnc 
asaociatlons  *  *  *  were  not  at  least  reckless 
participants  In  this  scheme  because  the 
union  alone  had  primary  access  to  the  mem- 
bership data.  I  find  to  be  devoid  of  merit 


and  patently  incredulous.  When  these  same 
contractors  sought  the  release  of  the  $30 
million  dollars  they  showed  no  heslution  In 
stgning  the  statement  that  they    made  a  de- 
taOed    analysis    of    minority    group    work- 
ers •  •  •."  At  the  same  time  of  this  certifica- 
tion, there  was  no  real  suggestion  that  any 
of  the  signatory  contractor  associations  had 
any  doubt  atwut  the  accuracy  of  the  dau  or 
had  merely  limited  knowledge  of  It:  Instead, 
they  endorsed  It.  In  this  respect  their  pos- 
ture Is  like  that  of  an  accounting  firm  which 
has  certified  that  it  has  counted  petty  cash 
monies  or  has  verified  bank  statement  de- 
posit records  when.  In  actuality.  It  has  done 
neither.  In  the  instant  situation,  the  record 
reveals  a  total  absence  of  concern  on  their 
part  regarding  the  accuracy  of  their  repre- 
sentation to  the  federal  goverrmient  in  seek- 
ing   the    immediate    release    of    at    least 
$30,000,000  and  doubtless  the  release  of  mil- 
lions more  to  follow.  The  prospect  of  deriv- 
ing such  an  Immediate  and  substantial  fi- 
nancial benefit  from  the  federal  coffers  al- 
lowed them  to  become  willing  parties  to  the 
scheme  by  capriciously  certifying  'facts"  In 
anticipation  of  the  governments  reliance  on 
them:  Having  sought  to  enrich  their  mem- 
bers with  substantial  profiU.  it  Is  now  too 
late  to  cry  Innocence  and  cast  the  blame 
elsewhere.  These  were  no  innocent  progno- 
sicators  who  were  misled  by   the  union  s 
sclieme    to    give    inaccurate    information. 
Under  these  circumstances.  I  find  that  these 
signatory  defendant  associations  are  conse- 
quently   estopped    from    repudiating    their 
certification  after  their  members  have  had 
the  opportunity  to  compete  for  and  after 
many  have  received  the  released  funds. 

Based  on  these  findings  it  is  appro- 
priate to  Issue  goals  and  timetables  for 
the  operating  engineers  trade,  without 
further  delay,  in  those  geographical 
areas  where  Local  542*8  jurisdiction 
extends. 

Local  54  2"s  Jurisdictton 

Local  542's  jurisdiction  extends  to  34 
counties  in  Pennsylvania  and  to  the 
State  of  Delaware.  Goals  for  the  trade 
are  in  place  in  Delaware,  however,  as 
the  July  17.  1968.  agreement  and  af- 
firmative action  program  did  not 
exempt  the  operating  engineers  trade 
from  goals  In  Delaware.  This  notice 
therefore  establishes  goals  only  for 
those  Pennsylvania  counties  within 
Local  542s  jurisdiction.  The  goals  and 
the  counties  within  Local  542s  juris- 
diction are  set  forth  in  the  attached 
Appendix  B-1. 

The  goals  have  been  established 
based  on  the  minority  workforce  of 
the  relev-ant  Standard  Metropolitan 
StAtislical  Areas  (SMSA)  or.  where 
there  was  no  SMSA.  the  workforce 
statistics  of  the  relevant  Economic 
Areas  (EA).  The  goals  are  for  minority 
utilization  and  are  expressed  in  terms 
of  hours  of  training  and  employment 
as  a  proportion  of  the  total  numl>er  of 
hours  to  be  worked  by  operating  engi- 
neers in  the'  contractor's  aggregate 
workforce,  which  includes  all  supervi- 
sory personnel  on  all  projects  (both 
Federal  and  non- Federal). 


Now,  therefore,  based  on  the  forego- 
ing and  41  CFR  60-4.6,  each  contract- 
ing agency,  each  applicant  and  each 
contractor  shall  include  the  appropri- 
ate goal  set  forth  in  Appendix  B-I  in 
all  invitations  for  bids  or  other  solici- 
tations for  federally  involved  construc- 
tion contracts  in  excess  of  $10,000  to 
be  performed  in  the  State  of  Pennsyl- 
vania. Appendix  B-1  shall  be  effective 
with  respect  to  transactions  for  which 
the  invitations  for  bids  or  other  solici- 
tations or  amendments  thereto  are 
sent  on  or  after  April  19,  1979. 

Dated:  March  13. 1979. 

WeLDON  J.  ROUGSAO. 

Director.  OFCCP. 
ArpBfDtxB-l 

Until  further  notice,  the  following  goals 
for  minority  utilization  in  the  operating  en- 
gineers trade  shall  be  Included  in  Federal  or 
federally  assisted  construction  contracts 
and  subcontracts  in  excess  of  $10,000  to  be 
performed  in  the  respective  covered  areas  in 
the  State  of  Pennsylvania.  The  goals  are  ap- 
plicable to  the  contractor's  aggregate  on-site 
construction  workforce  regardless  of  wheth- 
er that  workforce  is  performing  work  on  a 
Federal,  federally  assisted  or  nonfederally 
related  construction  contract  or  subcon- 
tract. This  Appendix  B-1  shall  be  used 
jointly  with  Appendix  B  which  was  attached 
to  the  Notice  published  in  the  Federal  TZeg- 
ISTER  on  April  7,  1978,  (43  FR  14899)  and 
amended  on  May  5, 1978,  (43  FR  19473). 

RmoN  III 

Wilkes-Barre.  Pa.,  Area 

Area  covered— Wayne,  Pike,  Wyoming  and 
Columbia.  Counties,  Pa. 

OOAIS  AMD  TnCETABLES 


Timetable 


Trade 


Goal 
(pei'oent) 


UnUI  further 
notice. 


OperaUng 
engineers. 


0.4 


Harrisburg.  Pa.,  Area 

Area  covered— Dauphin.  Perry  and  Cum- 
berland 

OOALS  AMD  TlMXTABLIS 


Timetable 


Trade 


Goal 
(percent) 


UntU  further 
noUoe. 


OperaUng 
engineers. 


tja 


Laitcaster,  Pa.,  Area 
Area  covered— Lancaster  Coimty,  Pa. 

OOALS  AMD  TiMRABLIS 


Timetable 


Trade 


Goal 
(percent) 


UntU  further 
notice. 


Operating 
englneeiB. 


3.0 
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Northeast,  Pa.,  Area 

Area    covered— Locawana,    Luseme    and 
Monroe,  Coimtlea,  Pa. 

OOALS  AMD  TniRABUES 


17117 


TtanetaUe 


Trade 


Ooal 
(percent) 


Until  further 
itotice. 


Operating 
engineers. 


0.6 


York.  Pa..  Area 

Area  covered— Adams  and  York.  Counties, 
Pa. 

Goals  AMD  TnoTABLES 


Timetable 


Trade 


Ooal 
(percent) 


UntU  furttier  Operating 

notice.  engineers. 


n 


Susquebanna,  Cotmty.  Pa..  Area 
Area  covered— Susquehanna.  Coimty.  Pa. 

OOALS  AMD  TnCXTABLES 


Timetable 


Trade 


Ooal 
(percent) 


Untn  further 
notice. 


Operating 
engineers. 


1.1 


Tioga  and  Bradford,  Coimties,  Pa. 

Area  covered— Tloga  and  Bradford.  Coim- 
ties. Pa. 

OoALS  AMD  Timetables 


Timetable 


Trade 


Ooal 
(percent) 


UntU  further 
notice. 


Operating 
engineers. 


1.0 


Philadelphia.  Pa..  Area 

Area  covered— Philadelphia.  Bucks.  Mont- 
gomery, £>elaware,  and  Chester.  Counties, 
Pa. 

Goals  AMD  Timetables 


wnUanmxnt.  Pa..  Area 
Area  oovered— Lycoming,  County,  Pa. 

Goals  AMD  Timetables 


Timetable 


Trade 


Ooal 
(percent) 


tTntU  further 
noUce. 


Operating 
engineers. 


IM 


Allentown.  Bethlehem.  Easton.  Pa..  Area 

Area  (x>vered— Carbon.  North  Hampton, 
and  Lehigh.  Counties.  Pa. 

Goals  AMD  TocxTABLCs 


Timetable 


Trade 


Ooal 
(percent) 


Untn  further 
notice. 


Operating 
engineers. 


1.6 


Sullivan  County,  Pa.,  Area 
Area  covered— Sullivan  County,  Pa. 

Goals  AMD  TiMZTABLBS 


TImetalile 


Trade 


Ooal 
(percent) 


UntU  further 
notice. 


Operating 
engineers. 


0.* 


Timetable 


Trade 


Ooal 
(percent) 


UntU  further 
notice. 


Operating 
engineers. 
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Reading,  Pa.,  Area 
Area  covered— Berks,  County,  Pa. 
Goals  AMD  TiMRABLES 


'Timetable 


Trade 


Ooal 
(percent) 


UntU  further 
notice. 


Operating 
engineers. 


n 


Union.  North  Humberland  and  Montour, 
Pa..  Area 

Area  covered— Union.  North  Humberland. 
Montour.  Lebanon.  Snyder  and  Juniata, 
Counties,  Pa. 

Goals  AMD  TncETABLES 


TImetatde 


Trade 


Ooal 
(percent) 


UntU  further 
notice. 


Operating 
englneera. 


16 


Schuylkill  County,  Pa.,  Area 
Area  covered— Schuylkill  County,  Pa. 

Goals  AMD  Timetables 


Timetable 


Trade 


Ooal 
(percent) 


UntU  further  Operating 

notice.  engineers. 


14.1 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  Cn  PaH  60] 

[FRL  1042-1] 

STANDAIDS  OF  PERFORMANCC  POI  NEW 
STATIONAtY  SOURCES 

AiMndnMiH  to  f ctreUum  R*fin*ry  Cl««»  SuMir 
R«<ev*ry  Ptont* 

AGENCY:   Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  propoke^  to 
amend  the  definition  of  small  "pet*p- 
leum  refinery"  contained  In  the  stand- 
ard of  performance  promulgated  fof 
petroleum  refinery  Claus  sulfur  recov*- 
ery  plants  (43  PR  10866.  March  15. 
1978).  The  promulgated  standard 
exempts  small  Claus  sulfur  recovery 
plants  associated  with  a  small  petro- 
leum refinery.  Included  in  the  defini- 
tion of  a  small  refinery  is  the  qualifi- 
cation that  the  petroleum  refinery 
must  owned  or  controlled  by  a  refiner 
(or  company)  whose  total  crude  oil 
processing  capacity  is  137.500  barrels 
per  stream  day  (BSD)  or  less.  Two 
large  oil  companies  (i.e..  with  more 
than  137,500  BSD  processing  capacity) 
filed  a  Petition  for  Review  of  the  pro- 
mulgated standard  challenging  the 
standard  and  the  applicability  of  the 
exemption  to  only  small  companies. 
After  considering  the  arguments  pre- 
sented in  this  petition  and  reconsider- 
ing the  bacliground  information  for 
the  promulgated  standard,  EPA  be- 
lieves it  is  appropriate  to  apply  the  ex- 
emption to  all  small  petroleimi  refin- 
eries. Consequently,  the  proposed 
amendment  extends  the  exemption  for 
small  Claus  sulfur  recovery  plants  lo- 
cated In  small  petroleum  refineries  to 
all  companies  regardless  of  their  total 
crude  oil  processing  capacity. 

This  amendment  will  not  will  result 
In  any  significant  change  In  the  envi- 
ronmental, energy,  or  economic  im- 
pacts resulting  from  the  promulgated 
standard. 

DATE:  Comments  must  be  received  on 
or  before  May  21.  1979. 

ADDRESS:  Comments  should  be  sub- 
mitted to  the  Emission  Standards  and 
Engineering  Division  (MI>-13),  Envi- 
ronmental Protection  Agency,  Re- 
search Triangle  Parlt,  North  Carolina 
27771.  Attention:  Mr.  Jacli  R.  Farmer. 
Interested  persons  who  desire  an  op- 
portunity for  the  oral  presentation  of 
data,  views,  or  argimients  should  also 
contact  Mr.  Farmer. 

Docket:  Docket  No.  OAQPS-79-10 
containing  all  supporting  Information 
used  by  EPA  in  developing  the  pro- 
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posed  rule,  as  well  as  comments  re- 
ceived on  this  proposal  will  be  availa- 
ble for  public  Inspection  and  copying 
at  the  EPA  Central  Docket  Section 
(A-130).  Room  2903B.  Waterside  Mall. 
401  M  Street.  S.W..  Washington,  D.C. 
20460. 

FOR      FURTHER      INFORMATION 

CONTACT: 
Don  R.  Goodwin,  Emission  Stand- 
ards and  Engineering  Division.  Envi- 
ronmental Protection  Agency,  Re- 
search Triangle  Park,  North  Caroli- 
na 27711,  telephone  number  919- 
541-5271. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Amcndment  and  Backcrouki) 

It  Is  proposed  to  amend  Subpart  J— 
Standards  of  Performance,  for  Petro- 
leum Refineries  to  change  the  applica- 
bility of  the  standard  for  new.  modi- 
fied, or  reconstructed  petroleum  refin- 
ery Claus  sulfur  recovery  plants.  The 
amendment  will  exempt  from  the 
standard  all  Claus  sulfur  recovery 
plants  with  a  capacity  of  20  long  tons 
per  day  (LTD)  or  less  associated  with  a 
petroleum  refinery  having  a  process- 
ing capacity  of  50.000  BSD  or  less. 

On  October  4,  1976  (41  FR  43866). 
EPA  proposed  standards  of  perform- 
ance limiting  SO,  emissions  from  new. 
modified,  or  reconstructed  petroleum 
refinery  CHaus  sulfur  recovery  plants. 
These  standards  applied  to  all  petro- 
leum refinery  Claus  sulfur  recovery 
plants,  regardless  of  the  size  of  the 
dulfxir  recovery  plant  or  the  size  of  the 
refinery    involved.    During   the   com- 
ment period  following  proposal,  sever- 
al commenters  presented  information 
showing  that  the  economic  Impact  of 
the  standards  would  be  much  more 
severe  on  a  small  petroleum  refinery 
than  on  a  large  petroleimi  refinery.  As 
a  result.  EPA  reexamined  this  point 
and    concluded    that    an    exemption 
from  the  standard  was  appropriate  for 
small  sulfur  recovery  plants  located  in 
small  petroleum  refineries.  In  defining 
the  "small  petroleum  refinery".  EPA 
adopted  the  definition  included  in  sec- 
tion 211(g)  of  the  Clean  Air  Act  as 
amended  August  1977  which  defines  a 
small  petroleum  refinery  as  one  of 
50,000  BSD  or  less  which  Is  owned  or 
controlled  by  a  company  with  no  more 
than  137.500  BSD  of  total  crude  oil 
processing  capacity. 

On  May  12.  1978,  a  Petition  for 
Review  of  the  standard  was  fUed  in 
the  U.S.  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  on  behalf  of 
Phillips  Petroleum  Company  and  Ash- 
land Oil,  Inc.  Among  other  things,  the 
Petitioners  argued  that  the  exemption 
from  the  standard  for  small  sulfur  re- 
covery plants  associated  with  small  pe- 
troleum refineries  should  apply  In  all 
cases,  regardless  of  the  size  (i.e..  total 
refining    capacity)    of    the    company 


owning  or  controlling  the  refinery. 
After  a  consideration  of  the  points 
covered  In  the  Petition  for  Review  and 
the  background  information  for  the 
promulgated  standard.  EPA  agrees 
with  the  Petitioners  and  is  proposing 
this  amendment  to  the  standard.  The 
Petitioners  have  agreed  to  dismiss 
their  entire  Petition  for  Review  if  the 
final  regulation  does  not  differ  sub- 
stantively from  the  proposal  discussed 
herein. 

RATIOIfALK 

As  concluded  In  the  preamble  to  the 
promulgated  regulation  (43  FR  10866. 
March  15.  1978)  EPA's  analysis  of  the 
impact  of  the  proposed  standard  on 
the  profitability  of  a  small  petroleum 
refinery  indicated  this  impact  would 
have  been  more  severe  than  the  corre- 
sponding impact  on  a  large  petroleum 
refinery.  The  attempt  of  the  Agency 
in  allowing  the  exemption  from  the 
standard  was  to: 

(1)  Lessen  the  adverse  economic 
impact  of  the  standard  on  the  small 
refinery  compared  to  the  large  refin- 
ery; and 

(2)  Have  minimum  impact  on  efforts 
by  States  to  encourage  installation  of 
sulfur  plants  at  small  refineries  where 
none  previously  existed. 

In  considering  the  appropriateness 
of  an  exemption  from  standard  for 
certain  refineries.  EPA  first  looked  at 
the  cost  per  unit  of  sulfur  recovered 
(I.e.,  cost  effectiveness)  relative  to  the 
size  of  the  refinery  Claus  sulfur  recov- 
ery plant  having  to  comply  with  the 
standard.  This  analysis  revealed  a  sig- 
nificant deterioration  In  cost  effective- 
ness for  Claus  sulfur  recovery  plant 
capacities  of  20  LTD  or  less.  As  a 
result,  EPA  concluded  that  refinery 
Claus  sulfur  recovery  plants  with  a  ca- 
pacity of  20  LTD  or  less  should  be 
exempted  from  the  standard.  Since 
the  economic  Impact  of  the  standard 
was  also  Itnown  to  be  dependent  upoh 
the  size  of  the  refinery  In  which  the 
Claus  sulfur  recovery  plant  was  locat- 
ed. EPA  reviewed  Its  analysis  of  the 
Impact  of  the  standard  on  different 
size  refineries.  On  the  basis  of  this 
analysis.  EPA  concluded  that  for  re- 
fineries of  50.000  BSD  or  less  the  re- 
duction in  profitability  required  by 
the  standard  was  unreasonable.  Thus, 
initial  drafts  of  the  standards  provided 
an  exemption  for  Claus  sulfur  recov- 
ery plants  with  a  capacity  of  20  LTD 
or  less  associated  with  a  petroleum  re- 
finery having  a  processing  capacity  of 
50.000  BSD  or  less. 

During  Internal  EPA  review  of  the 
standard  prior  to  promulgation,  a  rec- 
ommendation was  made  that  "small 
petroleum  refinery"  be  defined  to  be 
consistent  with  section  211(g)  of  the 
Clean  Air  Act.  This  provision  defines  a 
small  refinery  as  one  with  a  total 
crude  oil  processing  capacity  of  50,000 


BSD  or  less  owned  or  controlled  by  a 
company  with  a  total  crude  oil  proc- 
essing capacity  of  137.500  BSD.  Thk 
suggestion  was  incorporated  Into  the 
standard.  Thus,  the  promulgated 
standard  exempted  and  Claus  sulfur 
recovery  plant  with  a  capacity  of  20 
LTD  or  less  associated  with  a  petro- 
leum refinery  having  processing  capac- 
ity of  50,000  BSD  or  less  owned  or  con- 
trolled by  a  company  with  a  tgtal 
processing  capacity  of  137.500  BSD  or 
less. 

In  light  of  the  evolution  of  this 
standard,  it  is  apparent  that  EPA  did 
not  in  this  case  conduct  the  analysis 
required  to  support  the  requirement  in 
the  standard  that  a  small  refinery  be 
owned  or  controlled  by  a  company  wih 
a  total  crude  oil  processing  capacity  "of 
137.500  BSD.  Thus,  the  proposed 
amendment  will  exempt  from  stand- 
ards of  performance  all  new.  modified, 
or  reconstructed  Claus  sulfur  recovery 
plants  with  a  capacity  of  20  LTD  or 
less  associated  with  a  petroleum  refin- 
ery having  a  crude  oil  processing  ca- 
pacity of  50.000  BSD  or  less. 

Environmental.  Economic  and 
Energy  Impacts 

This  amendment  will  result  in  a  neg- 
ligible Increase  In  SO,  emissions  com- 
pared to  the  promulgated  regulation. 
Based  on  past  trends  In  petroleum  re- 
finery and  sulfur  recovery  plant  con- 
struction, very  few  large  companies 
are  likely  to  build  small  petroleum  re- 
fineries with  small  sulfur  recovery 
plants.  In  addition,  the  few  petroleum 
refinery  Claus  sulfur  recovery  plants 
involved  would  be  regiilated  by  State 
regulations  at  a  control  level  only 
somewhat  less  than  that  of  the  pro- 
mulgated standard. 

For  the  same  reasons,  this  amend- 
ment will  result  in  a  negligible  de- 
crease in  costs  and  energy  consump- 
tion compared  to  the  promulgated 
standard. 

Miscellaneous 

-  The  docket  is  an  organized  and  com- 
plete file  of  all  the  information  sub- 
mitted to  or  otherwise  considered  by 
EPA  in  the  development  of  this  rule- 
making. The  principal  purposes  of  the 
docket  are:  (1)  To  allow  members  of 
the  public  and  Industries  Involved  to 
Identify  and  participate  in  the  rule- 
making process,  and  (2)  to  serve  as  the 
record  for  judicial  review.  The  docket 
is  required  under  section  307(d)  of  the 
Clean  Air  Act.  as  amended,  and  is 
available  for  public  inspection  and 
copying  at  the  address  above. 


PROPOSED  RULES 

It  should  be  noted  that  standards  of 
performance  for  new  sources  under 
section  111  of  the  Clean  Air  Act  re- 
flect: 

•  •  •  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  Into  consideration  the  cost  of 
achieving  such  emission  reduction,  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements)  the  Ad- 
ministrator determines  has  been  adequately 
demonstrated.  [Section  llKaXl).] 

Although  there  may  be  emission 
control  technology  available  that  can 
reduce  emissions  below  those  levels  re- 
quired to  comply  with  standards  of 
performance,  this  technology  might 
not  be  selected  as  the  basis  of  stand- 
ards of  performance  due  to  costs  asso- 
ciated with  its  use.  Accordingly,  stand- 
ards of  performance  should  not  be 
viewed  as  the  ultimate  In  achievable 
emission  control.  In  fact,  the  Act  re- 
quires (or  has  the  potential  for  requir- 
ing) the  imposition  of  a  more  stringent 
emission  standard  in  several  situa- 
tions. 

For  example,  applicable  costs  do  not 
necessarily  play  as  prominent  a  role  in 
determining  the  "lowest  achievable 
emission  rate"  for  new  or  modified 
sources  locating  in  nonattainment 
areas.  I.e..  those  areas  where  statutori- 
ly-mandated  health  and  welfare  stand- 
ards are  being  violated.  In  this  respect, 
section  173  of  the  Act  requires  that  a 
new  or  modified  source  constructed  In 
an  area  which  exceeds  the  NAAQS 
must  reduce  emissions  to  the  level 
which  reflects  the  "lowest  achievable 
emission  rate"  (LAER),  as  defined  in 
section  171(3),  for  such  category  of 
source.  The  statute  defines  LAER  as 
that  rate  of  emissions  which  reflects: 

(A)  the  most  stringent  emission  limiution 
which  is  contained  in  the  implementation 
plan  of  any  State  for  such  class  or  category 
of  source,  unless  the  owner  or  operator  of 
the  proposed  source  demonstrates  that  such 
limitations  are  not  achievable,  or 

(B)  the  most  stringent  emission  limitation 
which  is  achieved  in  practice  by  such  class 
or  category  of  source,  whichever  is  more 
stringent. 

In  no  event  can  the  emission  rate 
exceed  any  applicable  new  source  per- 
formance standard  [section  171(3)1. 

A  similar  situation  may  arl$e  under 
the  prevention  of  significant  deteriora- 
tion of  air  quality  provisions  of  the 
Act  (Part  C).  These  provisions  require 
that  certain  sources  [referred  to  in 
section  169(1)]  employ  "best  available 
control  technology"  [as  defined  In  sec- 
tion 163(3)]  for  all  pollutants  regulat- 
ed under  the  Act.  Best  available  con- 
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trol  technology  (BACT)  must  be  deter- 
mined on  a  case-by-case  basis,  taking 
energy,  environmental  and  economic 
Impacts  and  other  costs  Into  account. 
In  no  event  may  the  application  of 
BACT  result  In  emissions  of  any  pol- 
lutants which  win  exceed  the  emis- 
sions allowed  by  any  applicable  stand- 
ard established  pursuant  to  section 
111  (or  112)of  the  Act. 

In  all  events.  State  Implementation 
Plans  (SIP'S)  approved  or  promulgated 
under  section  110  of  the  Act  must  pro- 
vide for  the  attainment  and  mainte- 
nance of  national  ambient  air  quality 
standards  (NAAQS)  designed  to  pro- 
tect public  health  and  welfare.  For 
this  purpose.  SIP's  must  in  some  cases 
require  greater  emission  reductions 
than  those  required  by  standards  of 
performance  for  new  sources. 

Finally,  States  are  free  under  section 
116  of  the  Act  to  establish  even  more 
stringent  emission  limits  than  those 
established  under  secticuL  1 1 1  or  those 
necessary  to  attain  or^ialntaln  the 
NAAQS  under  section  110.  According- 
ly, new  sources  may  in  some  cases  be 
subject  to  limitations  more  stringent 
than  E3*A's  standards  of  performance 
under  section  HI,  and  prospective 
owners  and  operators  of  new  sources 
should  be  aware  of  this  possibility  in 
planning  for  such  facilities. 

Section  317  of  the  Clean  Air  Act  re- 
quires the  Administrator  to  prepare  an 
economic  impact  assessment  for  revi- 
sions determined  by  the  Administrator 
to  be  substantial.  The  Administrator 
has  determined  that  the  economic 
impact  of  the  proposed  amendment  is 
not  sul)stantial  and  an  economic 
impact  assessment  is  not  required. 

Dated:  March  9.  1979. 

Barbara  Blum. 
Acting  Administrator. 

It  is  proposed  to  amend  Part  60  of 
Chapter  I.  Title  40  of  the  Code  of  Fed- 
eral Regulations  as  follows: 


Subpart  J — Standards  of  Porfonnonco  for 
f«trol«uwi  Rofifiorio* 

Section  60.101  is  amended  as  follows: 
§  60.101     DerinitionH. 


(m)  "Small  petroleum  refinery" 
means  a  petroleum  refinery  which  has 
a  crude  oil  processing  capacity  of 
50,000  barrels  per  stream  day  (BSD)  or 
less. 

[PR  Doc.  79-8258  Piled  3-19-79:  8:45  ami 


PBOUa  tEOISTBt.  VOL  44,  NO.  55— TUfSOAY,  MAICH  M.  1979 


fO^AL  KEGISTBt.  VOL  44,  NO.  55-TUESOAY,  INAtCN  20,  1979 


UMI 


TUESDAY,  MARCH  20, 1979 
PA^T  VI 


DEPARTMENT  OF 
HOUSING  AND 

URBAN 
DEVELOPMENT 


FEDERAL  AND  FEDERALLY 

ASSISTED  PROGRAMS 

AND  PROJECTS 

Implementation  of  OMB  Circular 

A-95;  Evaluation,  Review,  and 

Coordination 


UMI 


17124 

14210-01-Ml  ^ 

Title  24 — Housing  and  Urban 
D«v«lopm«nt 

SUBTITLE  A— OFFICE  OF  THE  SECRE- 
TARY, DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

(CXKket  No.  R-79-830] 

PART  52— IMPLEMENTAION  OF  OMB 

QRCULAR  NO.  A-95 

Final  Regulations;  General 
Applicability 

AGENCY:    Department    of    Housing 
and  Urban  Development. 

ACTION:  Final  rule. 
SUMMARY:  This  rule  sets  forth  the 
final  regulations  implementing  the  re- 
quirements of  OMB  Circular  No.  A-95, 
Evaluation.  Review,  and  Coordination 
of  Federal  and  Federally  Assisted  Pro- 
grams and  Projects,  as  they  apply  to 
HUD'S  programs.  These  regulations 
are  intended  to  provide  for  a  more 
consistent  Implementation  of  the  A-95 
process  for  Departmental  programs  by 
establishing  uniform  processing  proce- 
dures and  clearly  defining  the  roles 
and  responsibilities  of  program  staff  in 
complying  with  the  overall  Intent  of 
OMB  arcular  No.  A-95. 

EFFECTIVE  DATE:  April  19.  1979. 
FOR      FURTHER      INFORMATION 
CONTACT: 

Mary  E.  Youle.  Office  of  Community 
Planning  and  Program  Coordination. 
Community  Planning  and  Develop- 
ment. Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Room  7233.  Washington.  DC. 
20410(202-472-3980). 

SUPPLEMENTARY  INFORMATION: 
On  January    13.    1976.   the   Office   of 
Management  and  Budget  published  in 
the  Federal  Register  (41  FR  2052)  a 
revision  to  OMB  Circular  No.   A-95. 
Paragraph  7  of  the  main  body  of  the 
Circular  requires  that  certain  Federal 
Departments    and    Agencies    publish 
regulations  which  Implement  the  re- 
quirements of  the  Circular  as  revised 
(41  FR  2052)  and  provide  a  basis  for  a 
higher  degree  of  consistency  in  the  ap- 
plication of  the  A-95  process  to  De- 
partmental programs.  The  purpose  of 
this  Issuance  Is  to  set  forth  the  De- 
partmental implementing  instructions 
In  conformance  with  the  Circular.  Em- 
phasis has  been  placed  on  establishing 
uniform  processing  procedures  for  the 
applicable  programs  and  clearly  defin- 
ing the   roles  and   responsibilities  of 
program  staff  In  complying  with  the 
overall  Intent  of  the  Circular. 

Interim   regulations   which   summa- 
rized and  clarified  procedures  and  re- 
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sponslbllltles  for  meeting  A-95  re- 
quirements pertaining  to  HUD  pro- 
grams were  published  for  effect,  with 
a  30-day  comment  period,  on  Septem- 
ber 23.  1976  (41  FR  41874).  Based  on 
comments  received,  the  Interim  regu- 
lations have  been  revised  and  are 
hereby  set  forth  as  final  regulatlorvs. 

The  purpose  of  these  regulations  is 
to  further  the  objectives  of:  (1)  Title 
IV  of  the  Intergovernmental  Coopera- 
tion Act  of  1968  (82  Stat.  1103):  (2) 
Section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development 
Act  of  1966  (80  Stat.  1263,  82  Stat. 
208);  (3)  Section  102(2)(C)  of  the  Na- 
tional Environmental  Policy  Act  of 
1969  (83  SUt.  853):  (4)  Title  VI  of  the 
Civil  R-ghts  Act  of  1964  (42  U.S.C. 
2000d  et  seq.);  (5)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C. 
3601  et  seq.);  (6)  Section  3  of  the  Hous- 
ing and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701U);  and  (7)  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5301). 

Subpart  A  defines  the  administrative 
responsibilities  for  carrying  out  De- 
partmental responsibilities  In  the  eval- 
uation, review  and  coordination  of  De- 
partmental programs  pursuant  to  the 
OMB  Circular.  A  special  effort  has 
been  made  to  clarify  the  processing 
procedures  and  Identify  responsibil- 
ities at  the  Headquarters.  Regional 
and  Field  Office  levels. 

Subpart  B  describes  the  evaluation 
and  review  procedures  for  all  applica- 
ble HUD  programs  from  which  Feder- 
al assistance  or  Insurance  Is  being 
sought  (listed  in  the  appendix)  and  In- 
cludes the  limitations  and  procedural 
variations  that  apply.  Special  empha- 
sis has  been  placed  on  the  coordlrui- 
tion  and  planning  functions  of  the 
clearinghouse  and  HUD  with  respect 
to  reviewing  applications  for  assist- 
ance. 

Subpart  C  establishes  the  proce- 
dures to  assure  that: 

(a)  All  direct  Federal  development 
activities  which  significantly  affect 
area  and  community  development  are 
in  compliance  with  Part  II.  Attach- 
ment A  of  the  Circular.  [Reserved] 

(b)  All  HUD  programs  which  require 
a  State  plan  as  a  condition  of  assist- 
ance, are  in  compliance  with  Part  III. 
Attachment  A  of  the  Circular,  and 

(c)  HUD  encourages  Slates  to  exer- 
cise their  leadership  in  establishing  a 
system  of  coordinated  planning  and 
development  districts  in  accordance 
with  Part  IV,  Attachment  A  of  the 
Circular. 

In  developing  these  regulations  par- 
ticular attention  has  l>een  given  to  the 
concerns  of  program  personnel,  HUD 
field  personnel,  applicants,  and  the  A- 
95  clearinghouses.  In  an  attempt  to 
achieve  better  program  coordination 
In  the  development  and  Implementa- 
tion of  State,  areawlde  and  local  Com- 


prehensive Plans,  emphasis  has  been 
placed  on  the  following  key  areas  of 
the  Project  Notification  and  Review 
System  established  in  Circular  No.  A- 
95: 

1.  Early  applicant  contact  and  dis- 
cussion with  clearinghouses  prior  to 
submitting  applications  to  HUD. 

2.  The  timing  requirements  for 
clearinghouse  consultation  and  review 
of  the  applicant's  proposals. 

3.  The  attachment  of  clearinghouse 
comments  and  recommendations  to 
the  application  when  submitted  to 
HUD.  unless  concurrent  review  Is  al- 
lowed by  program  regulations. 

4.  Clarification  of  the  procedures  for 
HUD'S  notification  to  clearinghouses 
of  action  taken  on  the  application. 

5.  Consultation  with  other  Federal 
agencies  when  Interagency  conflicts  or 
duplication  in  funding  have  been  Iden- 
tified. 

6.  HUD  use  of  clearinghouse  com- 
ments In  making  decisions  on  applica- 
tions for  assistance. 

7.  HUD  responsibilities  for  adminis- 
tration of  the  A-95  process  at  various 
organizational  levels. 

Discussion  or  Major  Comments  and 
Changes 

HUD  received  eighteen  responses  to 
the  September  23.  1976.  publication. 
All  of  these  comments  were  seriously 
considered  and  as  a  result  many 
changes  have  been  Incorporated  In  the 
final  regulations.  The  major  com- 
ments and  changes  are  discussed 
below: 

1.  A  ooniment  concerning  the  defini- 
tion of  *HUD  field  office"  has  resulted 
In  Its  definition  l>elng  added  to 
i  52.2(d). 

2.  Some  revisions  have  been  made  to 
5  52.3(c)(3)  In  order  to  reflect  the  new 
delegation  of  responsibilities  in  the 
Department's  organizational  hand- 
book. One  comment  questioned 
whether  §  52.3(c)(3).  which  stated  that 
the  Regional  Office  A-95  liaison  offi- 
cer has  the  duty  to  train  clearing- 
houses, was  appropriate  since  OMB 
has  delegated  such  matters  to  the  Fed- 
eral Regional  Councils.  Therefore. 
5  52.3(c)(3)  has  been  clarified,  as  has 
5  52.101(a).  to  indicate  that  HUDs  re- 
sponsibility to  train  clearinghouses  Is 
limited  to  HUDs  A-95  program  proce- 
dures. 

3.  Several  comments  requested  clari- 
fication of  5  52.3(d)(1).  concerning 
field  office  consultations  with 
clearinghouses.  As  a  result,  changes 
have  been  made  to  clarify  that  the 
HUD  field  office  A-95  liaison  Is  re- 
sponsible for  contacting  clearing- 
houses and  periodically  providing 
them  with  feedback  regarding  the  use- 
fulness of  the  clearinghouses'  com- 
ments to  HUD'S  decision  making.  An- 
other comment  resulted  in  the  addi- 
tion  of  |52.3(dKl)(lv),   which  states 


that  the  A-95  liaison  is  responsible  for 
periodically  providing  clearinghouses 
with  information  on  changes  in  pro- 
gram funding  levels,  number  of  appli- 
cants, application  time  schedules  and 
other  changes  which  might  affect 
clearinghouse  workload  or  procedures. 

4.  An  appendix  listing  all  HUD  pro- 
grams covered  by  OMB  Circular  No. 
A-95  as  of  the  date  of  this  publication 
has  been  added  to  these  regulations  as 
the  result  of  one  request. 

5.  One  coRunent  requested  that 
552.101(eKl)  provide  instructions  re- 
garding the  consideration  of  adverse 
clearinghouse  comments  and  com- 
ments from  envlronmen' al  and  civil 
rights  agencies  which  are  received 
after  the  review  period  has  ended. 
Such  Instructions  have  not  been 
added,  since  HUD's  course  of  action 
would  depend  on  the  reason  for  late 
arrival  of  comments.  If  the  applicant 
Is  at  fault  and  did  not  provide  the  ap- 
propriate clearinghouses  with  ade- 
quate time  for  review,  HUD  will  not 
take  any  action  on  the  application 
untf  the  clearinghouses  are  given  ade- 
quate time  to  review  and  comment, 
and  all  comments  are  considered.  How- 
ever, where  the  applicant  has  provided 
the  clearinghouses  with  the  required 
time  for  review  and  comment  and 
clearinghouses  are  late  In  submitting 
their  comments,  we  cannot  assure  that 
such  comments  will  be  considered.  Al- 
though late  comments  will  be  consid- 
ered insofar  as  possible,  processing 
and  timing  pressures  may  make  this 
infeasible  in  some  Instances. 

6.  We  have  revised  552.101(e)(1).  as 
requested,  to  clarify  that  any  com- 
ments by  individuals,  groups  or  agen- 
cies forwarded  to  HUD  through  the 
clearinghouses  are  to  be  considered 
along  with  clearinghouse  comments. 

7.  Based  on  a  comment.  §  52.101(e)(2) 
has  t>een  revised  to  state  that  com- 
ments from  substate  agencies  Involved 
In  the  State  coastal  zone  management 
program  as  well  as  those  from  the 
State  coastal  zone  management 
agency  will  be  considered  by  HUD  In 
meeting  its  responsibilities  under  the 
Coastal  Zone  Management  Act  of 
1972. 

8.  The  provision  in  552.101(eK3Kil), 
whereby  an  application  with  unre- 
solved negative  comments  citing  incon- 
sistency with  plans  or  statutory  non- 
compliance cannot  be  approved  with- 
out concurrence  by  the  Regional  Ad- 
ministrator, resulted  In  field  office 
comments  that  this  provision  could 
cause  processing  delays  and  might  be 
particularly  difficult  wheie  there  are 
statutory  limitations  on  processing 
time.  Consequently,  the  revised  regu- 
lations allow  the  Regional  Administra- 
tor to  waive  the  concurrence  require- 
ment on  a  program-by-program  basis 
(a)  when  there  is  a  determination, 
based  on  monitoring  of  field  offices. 
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that  the  A-95  procedures  are  being  fol- 
lowed or  (b)  when  a  statutory  limita- 
tion on  processing  time  makes  the  con- 
currence provision  inoperable. 

9.  The  Interim  regulations  errone- 
ously stated  in  5  52.101(f)(1)  that  HUD 
must  provide  clearinghouses  with  noti- 
fication of  action  taken  on  a  reviewed 
application  "within  seven  calendar 
days".  In  accordance  with  OMB  Circu- 
lar No.  A-95,  Attachment  A,  Part  I. 
6(c).  this  has  been  corrected  in  the 
final  regualtlons  to  require  notifica- 
tion "within  seven  working  days." 

10.  Several  comments  with  regard  to 
9  52.101(f)(3)  stated  that  HUD  should 
provide  an  explanation  regarding  ap- 
proval of  applications  receiving  nega- 
tive comments  to  any  organization  or 
group  submitting  such  comments,  not 
just  to  clearinghouses.  In  accordance 
with  OMB's  Interpretation  of  this  re- 
quirement, described  on  page  20  of  the 
OMB  Handbook  "A-95  What  It  Is— 
How  It  Works,"  these  regulations  will 
not  require  that  program  officials  send 
explanations  of  action  taken  to  agen- 
cies other  than  clearinghouses,  al- 
though they  may  do  so  If  they  feel  it 
is  appropriate.  However,  a  statement 
has  been  added  to  the  regulations  to 
Indicate  that  upon  request  by  the 
clearinghouse.  HUD  will  provide  the 
clearinghouse  with  an  explanation, 
which  can  then  be  forwarded  to  the 
commenting  agency. 

11.  Several  comments  suggested 
clarification  or  revisions  of  the  de- 
scription of  application  amendments 
requiring  clearinghouse  review  In 
552.101(g).  This  section  has  not  been 
changed  since  the  thresholds  at  which 
amendments  become  significant 
enough  to  require  HUD  approval  and, 
therefore,  clearinghouse  review  will 
vary  from  program  to  program.  Appli- 
cants should  consult  the  program  reg- 
ulations, HUD  Regional  and  field 
office  program  staff  and  the  A-95  liai- 
son or  the  appropriate  clearinghouses 
to  determine  whether  application 
amendments  require  A-95  review. 

12.  One  comment  requested  clarifica- 
tion in  the  review  requirements  under 
OMB  Circular  No.  A-95  and  Section 
213  of  the  Housing  and  Community 
Development  Act  of  1974.  implement- 
ed by  24  CFR  Part  891.  In  order  to  fa- 
cilitate coordination  of  these  two 
review  requirements,  the  final  regula- 
tions in  5  52.102(c)  now  state  that 
HUD  submission  of  applications  for  A- 
95  review  must  occur  no  later  than  10 
working  days"  after  receipt,  which  wiU 
allow  simultaneous  Initiation  of  the 
30-day  A-95  and  213  review  periods. 
Clearinghouses  are  also  encouraged  to 
develop  arrangements  with  units  of 
general  local  government  to  coordi- 
nate submission  of  A-95  and  213  com- 
ments. Although  these  two  somewhat 
duplicative  review  systems  carmot  be 
combined    under   current   legislation. 
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the  relationship  between  them  should 
be  simplified  and  clarified  by  these 
new  provisions. 

13.  Conflicting  conunents  were  re- 
ceived regarding  5  52.102  (b)  and  (c) 
which  state  that  applications  for  HUD 
housing  assistance  or  Insurance  may 
be  sent  to  clearinghouses  prior  to  sub- 
mission to  HUD  or  may  be  submitted 
directly  to  HUD,  in  which  case  HUD 
must  send  them  to  the  clearinghouses 
for  review.  The  regulations  encourage 
applicants  to  obtain  A-95  comments 
prior  to  submission  of  applications  to 
HUD  since  early  contact  with  clearing- 
houses can  save  considerable  time  and 
effort  by  eliminating  major  problems 
before  the  applications  are  completed. 
However.  OMB  Circular  No.  A-95  does 
not  require  that  housing  applications 
be  submitted  to  clearinghouses  prior 
to  submission  to  HUD  since  early  ap- 
plication submission  could  be  prema- 
ture for  applicants  In  some  Instances 
and  put  an  additional  burden  on  the 
clearinghouses.  Applicants  are  encour- 
aged to  contact  the  appropriate  HUD 
field  office  and  clearinghouses  regard- 
ing their  preferred  procedure  for  ob- 
taining A-95  review  on  housing  appli- 
cations. 

14.  Based  on  an  observation  by  HUD 
staff  that  clearinghouses  should  not 
have  to  complete  rfeviews  on  housing 
applications  which,  after  preliminary 
screening,  are  found  to  be  unaccepta- 
ble to  HUD  for  technical  processing,  a 
new  552.102(d)  has  been  added  to 
allow  early  termination  of  clearing- 
house reviews. 

15.  Numerous  comments  were  sub- 
mitted regarding  A-95  review  proce- 
dures   for    community    development 
block  grants  in  5  52.103.  Because  new 
regulations  for  24  CFR  Part  570  (41 
FR   45966,    October    18,    1976)  jdlow 
preappllcatlons  to  be  submitted  simul- 
taneously to  HUD  and  clearinghouses, 
we  cannot  state,   as  requested,   that 
HUD   will   only   consider   preappllca- 
tlons complete  when  submitted  with 
A-95  comments  or  a  statement  that  no 
comments  have  been  received.  Howev- 
er, where  preappllcatlons  are  received 
without    comments    HUD    may    not 
make  a  final  determination  until  A-95 
comments  are  received  and  considered 
or  until  the  comment  period  is  over 
and  no  comments  have  been  received. 
Many  conmienters  stated  that  applica- 
tion   assurances    should    be    sent    to 
clearinghouses  for  review.  Since  assur- 
ances are  submitted  In  a  standardized 
format     providing     little     basis     for 
clearinghouse    comments,    they   need 
not  be  sent  to  the  clearinghouses  for 
review.  Although  It  is  HUD's  responsi- 
bility to  review  the  applicants'  compli- 
ance     with      required      assurances, 
clearinghouses  may  submit  for  HUD's 
consideration  comments  regarding  the 
applicants'  ability  or  efforts  to  fulfill 
the  assurances,  which  are  described  in 
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program  regulations  and  application 
forms,  available  from  HUD  field  of- 
fices. 

16.  Because  of  comments  concerning 
the  purpose  of  submitting  the  commu- 
nity development  block  grant  appli- 
cants' performance  reports  to  clearing- 
houses in  5  52.103(b).  the  final  regula- 
tions have  been  clarified  to  Indicate 
that  performance  reports  are  to  be 
submitted  to  clearinghouses  for  back- 
ground Information  purposes  only,  not 
for  review. 

17.  Section  52.106  has  been  expand- 
ed to  Include  a  reference  to  the  A-95 
review  provisions  In  24  CFR  Part 
600.73(e)(2)  for  land  use  and  housing 
elements  developed  by  recipients  of 
Comprehensive  Planning  Assistance 
Program  funds. 

18.  A  new  section.  9  52.109.  has  been 
added  which  incorporates  the  A-95  re- 
quirements for  Areawide  Housing  Op- 
portunity Plans.  As  the  Areawide 
Housing  Opportunity  Plan  program  is 
now  an  on-going  HUD  program  rather 
than  a  demonstration  as  it  was  in  the 
first  year  of  the  program,  it  is  now 
being  brought  under  the  normal  A-95 
requirements. 

19.  Section  52.201,  concerning  State 
Plans,  has  been  clarified  to  emphasize 
that  States  and  areawide  clearing- 
houses should  work  together  in  the  de- 
velopment of  State  and  areawide  plans 
as  well  as  in  their  formal  A-95  review 
to  assure  Intergovernmental  coordina- 
tion and  consistency. 

20.  Due  to  questions  regarding  the 
applicability  of  the  provision  In 
§52.202(bKl)  requiring  a  memoran- 
dum of  agreement  to  coordinate  plan- 
ning In  multl-jurisdlctlonal  areas,  lan- 
guage has  been  added  to  clarify  that 
this  provision  applies  only  to  raultijur- 
isdictional  or  areawide  applicants  for 
planning  assistance.  The  question  was 
raised  concerning  whether  urban 
counties  receiving  HUD  community 
block  grant  funds  for  planning  pur- 
poses would  be  considered  multijuris- 
dictional  agencies  in  this  context.  It 
was  determined  that  this  would  be  left 
up  to  the  discretion  of  the  appropriate 
areawide  comprehensive  planning 
agency,  which  would  decide  whether  a 
memorandum  of  agreement  was  neces- 
sary to  assure  coordination  of  plan- 
ning undertaken  by  the  urban  county 
with  areawide  planning  activities. 

21.  One  general  comment  noted  that 
it  would  be  helpful  if  excerpts  from 
program  regulations  describing  A-95 
procedure  s  were  Included  In  the  HUD 
A-95  regulations,  rather  than  simply 
l>eing  referenced.  Because  specific  pro- 
cedures and  regulations  for  any  pro- 
gram may  change  frequently,  inclu- 
sion of  excerpts  from  program  regula- 
tions would  be  Impractical. 
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Impact  Statiments 

The  Department  determined  that  an 
Environmental  Impact  SUtement  was 
not  required  with  respect  to  the  inter- 
im rule.  As  the  revisions  to  the  final 
regulations  are  not  substantial,  this 
determination  still  applies.  The  eco- 
nomic and  inflationary  impacts  of  the 
interim  regulations  were  carefully 
evaluated  in  accordance  with  OMB 
Circular  A- 107  and  a  Finding  of  Inap- 
plicability was  made  In  accordance 
with  HUD  Handbook  1390.1  (38  FR 
19182).  This  finding  still  applies  and  Is 
available  for  public  inspection  in  the 
Office  of  the  Rules  Docket  Clerk  at 
the  above  address. 

In  consideration  of  the  foregoing. 
Title  24  CFR.  Subtitle  A  is  amended 
by  revising  Part  52  to  read  as  follows: 

Swbpf*  A — 0>wf<  f r*v<«i*i»* 

Sec.      t^ 

52.1  Scope  and  applicability. 

52.2  Definitions. 

52.3  Responsibilities  (or  administration. 

Subpart  B — Pr*|«ct  Notification  and  loviaw 
ProcoAirat 

52.100  General.  ^^ 

52.101  Requirements  applicable  to  all  HUD 
programs. 

52.102  Housing  programs. 

52.103  Community      development      block 
grants. 

52.104  Freestanding     housing     assistance 
plans.  [Reserved] 

52.105  Assistance  for  new  communities. 

52.106  Comprehensive  planning  assistance. 

52.107  National  flood  insurance  program. 

52.108  Federal  disaster  assistance  program. 

52.109  Areawide      Housing      Opportunity 
Plans. 

SobpoH  C — Othor  Circular  Ro^uirooMnta 

52.200  Direct    Federal    development.    [Re- 
served] 

52.201  State  plans. 

52.202  MultUurlsdictional  areas. 

APTEiroix— HUD  Programs  Covered  by 
OMB  Circular  No.  A-95 

AoTHORrrv:  Sec.  7<d)  of  Department  of 
Housing  and  Urban  Development  Act  (42 
use.  3535(d)). 

Subpart  A — G«n*ral  Previsions 

§  52.1     Scope  and  applicability. 

(a)  This  subpart  of  the  regulations 
covers  those  policies  and  procedures 
relating  to  the  roles  and  responsibil- 
ities of  HUD.  in  cooperation  with  au- 
thorized A-95  clearinghouses,  in  the 
Departmental  programs  pursuant  to 
OMB  Circular  No.  A-95. 

(b)  The  policies  and  procedures  con- 
tained herein  are  applicable  to  estab- 
lishing uniform  regulations  for  imple- 
menting the  A-95  process  in  Depart- 
mental programs  identified  in: 

(1)  Appendix  I  of  the  Catalog  of  Fed- 
eral Domestic  Assistance,  or  the  Ap- 
pendix to  these  regulations,  whichever 
l>ears  the  later  date. 


(2)  Direct  Federal  Development  Ac- 
tivities as  defined  in  Part  II.  Attach- 
ment A  of  OMB  Circular  No.  A-95. 

(3)  State  plans  as  defined  In  Part  III, 
Attachment  A  of  OMB  Circular  No.  A- 
95. 

(4)  Coordination  of  Planning  in  Mul- 
tljurisdlctional  Areas  as  defined  in 
Part  IV.  Attachment  A  of  OMB  Circu- 
lar No.  A-95. 

S  52.2    Definitions. 

(a)  The  definitions  and  terminology 
used  In  these  regulations  shall  be  con- 
sistent with: 

( 1 )  Those  contained  In  Departmental 
program  regulations  as  published  In 
the  Ftderal  Recister.  and 

(2)  Those  used  In  Part  V,  Attach- 
ment A  of  OMB  ClrciUar  No.  A-95.  Re- 
vised (41  FR  2052). 

(b)  "Freestanding  Housing  Assist- 
ance Plan."  A  Freestanding  Housing 
Assistance  Plan  (HAP)  Is  an  approved 
housing  assistance  plan  under  Title  II 
of  the  Housing  and  Community  Devel- 
opment Act  of  1974  which  has  been 
submitted  by  a  unit  of  general  local 
government  which  is  not  participating 
in  the  Community  Development  Bl(x;k 
Grant  Program  at  the  time  of  approv- 
al of  the  HAP. 

(c)  "OMB  Circular  No.  A-95."  All 
references  to  "OMB  Circular  No.  A- 
95"  or  "the  Circular"  shall  mean  the 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-95,  Revised  (41 
FR  2052),  dated  January  13,  1976  or 
sul)sequent  amendments. 

(d)  "HUD  Field  Offices."  All  refer- 
ences to  HUD  field  offices  shaU  mean 
all  HUD  Area  Offices,  Service  Offices 
and  Valuation  Stations  with  the  ex- 
ception that  it  shall  apply  to  Regional 
Offices  for  any  programs  not  delegat- 
ed to  Area  and  Service  Offices. 

{  52J    Responsibilities  for  administration. 

(a)  The  Assistant  Secretary  for  Com- 
munity Planning  and  Development 
shall  l>e  assisted  by  the  Director  of  the 
Office  of  Community  Planning  and 
Program  Coordination  In  carrying  out 
the  following  functions: 

( 1 )  Provide  lead  responsibility  for  co- 
ordinating and  developing  a  uniform 
set  of  departmental  procedures  for  im- 
plementing these  regulations; 

(2)  Serve  as  the  Department's  liaison 
with  the  Office  of  Management  and 
Budget  and  other  Federal  agencies  on 
A-95  matters; 

(3)  Serve  as  liaison  with  other  Head- 
quarters units  and  Regional  Offices 
and  concur  in  all  Headquarters 
Instructions  and  regulations  which 
refer  to  the  A-95  process; 

(4)  Issue  policies  and  procedures 
within  the  scope  of  these  regulations 
and  develop  such  written  supplemen- 
tal material  as  may  be  necessary  to  im- 
plement these  regulations: 


(6)  Develop  and  conduct  training 
and  information  programs,  monitoring 
systems  and  periodic  evaluations  de- 
signed to  further  HUD  program  offi- 
cials' understanding  of  the  A-95  proc- 
ess, to  improve  HUD's  Implementation 
of  the  process,  and  to  Increase  the 
benefits  of  the  A-95  process  with 
regard  to  HUD's  programs. 

(b)  All  other  Assistant  Secretaries, 
the  General  Counsel  and  program  Ad- 
ministrators with  A-95  compliance  re- 
sponsibilities shall  cooperate  with  the 
Assistant  Secretary  for  Conununlty 
Planning  and  Development  In  the  Im- 
plementation of  these  regulations,  in- 
cluding the  insertion  of  the  A-95  re- 
quirements in  their  program  regula- 
tions and  other  program  guidance  ma- 
terial, the  development  of  special  A-95 

•  procedures  and  guidelines  where 
needed,  and  the  designation  of  an  A- 
95  official  for  the  purposes  of  contact 
and  coordination. 

(c)  Within  the  Regional  Office,  the 
Regional  Administrator  shall  desig- 
nate a  staff  member  responsible  for  A- 
95  matters.  The  A-95  responsibilities 
shaU  be  set  forth  in  the  designee's  Job 
description  and  time  shall  be  allocated 
to  this  function  through  the  depart- 
mental time  and  cost  reporting 
system.  He  shall  be  the  principal  advi- 
sor to  the  Regional  Adminlstratcr  on 
A-95  matters  delegated  to  field  offices 
and  have  the  following  duties: 

(1)  Oversee  and  monitor  A-95  activi- 
ties on  all  HUD  programs  in  the 
Region,  including  field  office  compli- 
ance with  the  A-95  review  require- 
ments; 

(2)  Act  as  the  principal  point  of  {»n- 
tact  for  all  field  offices  relating  to  A- 
95  policies  and  procedures; 

(3)  Assist  the  Area  Office  A-95  liai- 
son officer  in  the  training  of  field  staff 
and  clearinghouses  concerning  HUD 
iJrogram  procedures  under  OMB  Cir- 
cular No.  A-95; 

(4)  Serve  as  the  HUD  representative 
to  the  appropriate  Federal  Regional 
Council  in  its  A-tf5  activities; 

(5)  Assist  field  offices  in  resolving 
problems  or  issues  raised  through  the 
A-95  process; 

(6)  With  the  assistance  and  input  of 
other  HUD  Regional  units  and  field 
offices,  periodically  evaluate  the  A-95 
process  and  procedures  for  the  pur- 
pose of  Improving  compliance,  upgrad- 
ing the  procediu-es,  and  recommending 
changes  where  needed; 

(7)  Serve  as  liaison  with  the  staff  of 
the  Assistant  Secretary  for  Communi- 
ty Planning  and  Development  on 
issues  related  to  intergovernmental  co- 
ordination and  A-95  matters; 

(d)  Within  each  field  office,  the 
Manager  or  Supervisor  shall  designate 
a  staff  member  responsible  for  A-95  li- 
aison. The  A-95  responsibilities  shall 
be  set  forth  in  the  designee's  job  de- 
scription and  time  shall  be  allocated  to 
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this  function  through  the  department- 
al time  and  cost  reik>rting  syst«n.  He 
shall  be  the  principal  advisor  to  the 
Office  Manager  or  Supervisor  on  A-95 
matters  and  have  the  functions  out- 
lined below: 

(1)  In  Area  Offices,  the  person  desig- 
nated as  respcMisible  for  A-95  liaison 
shall: 

(i)  Oversee  and  monitor  A-95  activi- 
ties on  aU  HUD  programs  which  are 
covered  by  OMB  Circular  No.  A-95 
through  periodic  evaluations  of  the  A- 
95  process; 

(ii)  Provide  necessary  training  to 
assure  that  clearinghouses  and  the 
various  program  staff  in  the  Area  and 
Service  Of  flees  and  Valuation  Stations 
imderstand  HUD  program  procediu-es 
implementing  A-95  requirements; 

(III)  Advise  and  provide  assistance  to 
local  governments  and  clearinghouses 
to  strengthen  the  coordination  and  in- 
tergovernmental relations  aspects  of 
the  A-95  process  and  to  assiu^  that  the 
obligate  ry  referrals  are  being  made  by 
clearinghouses  to  State  and  local  envi- 
ronmental, civil  rights  and  coastal  zone 
management  agencies; 

(iv)  Maintain  periodic  contact  with 
clearinghouses  in  the  Area  Office  ju- 
risdiction to  (a)  discuss  any  changes  in 
HUD  program  requirements,  funding 
level  or  time  tables  which  might 
impact  on  clearinghouse  procedures  or 
work  load,  so  that  clearinghouses  have 
sufficient  notice  to  make  necessary  ad- 
justments in  their  prcxsessing,  (6)  ex- 
plain the  types  of  comments  which 
would  be  helpful  to  HUD  in  reviewing 
applications,  and  (c)  provide  periodic 
feedback  to  clearinghouses  regarding 
the  usefulness  of  comments  received 
and  the  way  In  which  they  have  been 
incorporated  into  HUD's  decision- 
making process; 

(2)  The  following  functions  shall  be 
performed  in  the  Area  Offices,  Service 
Offices  and  Valuation  Stations  by  the 
staff  person  designated  to  provide  A- 
95  liaison: 

(i)  £>evelop  definitive  procedures  for 
carrying  out  the  A-95  responsibilities 
in  the  field  office  to  assure  efficient 
processing  and  review  of  all  documents 
related  to  A-95  activities  and  to  assure 
adherence  to  all  A-95  requirements 
and  time  constraints  including  coordi- 
nation with  personnel  responsible  for 
planning,  environmental  and  civil 
rights  concerns; 

(ii)  Advise  on  the  maintenance  of  ap- 
propriate A-95  and  commimity  devel- 
opment and  other  relevant  informa- 
tion to  be  kept  in  a  field  office  refer- 
ence library  available  to  all  program 
staff; 

(ill)  Maintain  liaison  with  the  Re- 
gional Office  for  purposes  of  identify- 
ing problems  and  Issues  and  suggest- 
ing how  policies  and  procedures  can  be 
modified  to  improve  the  A-95  process. 
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Subport  B— PrefMt  Notfficatfen  and 
Review  Procedures 

952.1M    General 

(a)  Purpose.  The  principal  purpose 
of  this  subpart  Is  to  provide  for  inter- 
governmental coordination  of  Federal- 
ly assisted  and  insured  programs  and 
projects.  Other  purposes  are  set  forth 
in  paragraph  1  of  Part  I,  Attachment 
A  of  the  OMB  Circular  No.  A-95. 

(b)  Applicability  to  HUD  programs. 
The  general  requirements  of  this  sub- 
part are  set  forth  in  Part  I,  Attach- 
ment A  of  OMB  Circular  No.  A-95, 
and  are  fully  applicable  to  aU  projects 
and  activities  for  which  Federal  assist- 
ance or  insurance  is  being  sought  from 
HUD  unoer  the  programs  listed  in  Ap- 
pendix I  of  the  Catalog  of  Federal  Do- 
mestic Assistance  or  the  Appendix  to 
these  regulations,  whichever  bears  the 
later  date. 

(c)  Coverage  and  interpretatioru 
Questions  of  program  coverage,  re- 
quests for  procedural  variations  from 
the  normal  review  procedures  by  HUD 
officials,  and  questions  of  interpreta- 
tion of  the  A-95  Circular  and  these 
regulations  shall  be  addressed  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  (CPD). 
The  Assistant  Secretary  for  CPD  shall 
refer  those  matters  required  by  para- 
graph 8  of  Part  I,  Attachment  A  of 
OMB  Circular  No.  A-95  (coverage,  ex- 
emptions and  variations  to  the  Project 
Notification  and  Review  system),  to 
OMB  for  overaU  policy  determination. 

(d)  GcTieral  description.  Part  I,  At- 
tachment A  of  OMB  Circular  No.  A- 
95,  sets  forth  a  general  A-95  review 
and  comment  process  for  applications 
for  most  types  of  Federal  assistance 
and  describes  specific  procedures  ap- 
plicable only  to  Federal  housing  a.ssist- 
ance  programs.  Section  52.101  of  these 
regulations  sets  forth  procedures  ap- 
plicable to  all  of  HUD's  programs, 
both  housing  and  nonhousing,  which 
are  covered  by  Part  I,  Attachment  A 
of  the  Circular.  A-95  procedures 
imique  to  HUD's  housing  programs 
are  described  In  5  52.102.  Specific  pro- 
cedures for  other  HUD  programs  are 
described  under  the  appropriate  pro- 
gram title,  beginning  with  S  52.103. 

952.101    Requirements    applicable    to    all 
HUD  progranu. 

This  section  sets  forth  speciflc  A-95 
requirements  or  procedures  which 
apply  to  all  HUD  programs  listed  in 
Appendix  I  of  the  Catalog  of  Federal 
Domestic  Assistance  or  the  Appendix 
to  these  regulations,  whichever  bears 
the  later  date.  (For  variations  or  pro- 
cedures unique  to  individual  programs, 
see  the  applicable  sections  of  the  regu- 
lations for  those  programs  and  subse- 
quent sections  of  these  regulations.) 

(a)  Informing  potential  applicants. 
HUD  field  office  staff  responsible  for 
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specific  programs  will  provide  poten- 
tial applicants  and  clearinghouses 
with  Information  on  the  requirements 
of  the  Circular  and  these  implement- 
ing regulations  in  program  Informa- 
tion materials,  in  response  to  inquires, 
in  pre-application  conferences,  in  De- 
velopers' Packets  o*  by  other  appropri- 
ate means  which  will  assure  that  ap- 
plicants and  clearinghouses  under- 
stand HUD  program  procedures  under 
OMB  Circular  No.  A-95, 

(b)  Applicants  working  closely  with 
clearinghouses.  Whether  a  particular 
program  requires  or  permits  review  of 
an  application  by  clearinghouses 
before  submission  to  HUD  or  whether 
HUD  submits  the  application  to 
clearinghouses,  applicants  shall  be  ad- 
vised by  HUD  field  office  staff  that 
prior  contact  with  a  clearinghouse 
may  facilitate  clearinghouse  reviews 
and  HUD  processing  of  the  applica- 
tion. 

(c)  Contents  and  beists  of  clearing- 
house   comments.     (1)    The    subject 
matter    of    clearinghouse    comments 
and  recommendations  is  discussed  in 
paragraph  5.  Part  I.  Attachment  A  of 
OMB  Circular  No.  A-95.  In  addition, 
HUD  program  officials  shall,  with  con- 
currence of  the  Office  of  Community 
Planning  and  Program  Coordination, 
issue  A-95  review  guidelines  specifying 
the  types  of  clearinghouse  comments 
which  would  be  useful  to  the  responsi- 
ble HUD  officials  in  making  a  determi- 
nation  on   an   application.   Although 
these  guidelines  will  t>e  designed  for 
clearinghouses  to  use  when  developing 
comments,  their  comments  need  not 
be  restricted  to  the  subject  matter  of 
the  guidelines.  HUD  program  staff  are 
required    to   consider   all    A-95    com- 
ments    submitted     by     or     through 
clearinghouses  prior  to  making  a  de- 
termination on  an  application. 

(2)    HUD    expects    that    State    and 
su-eawide  clearinghouses  will   use  all 
relevant  comprehensive  and  function- 
al plans,  such  as  the  housing  and  land 
use  elements  required  by  the  Compre- 
hensive Planning  Assistance  Program 
(24  CFR  Part  600),  State  Coastal  Zone 
Management     Programs     and     other 
State  and  regional  plarming  consider- 
ations as  a  basis  for  their  review  of  ap- 
plications for  HUD  assistance  and  for 
their  assessment  of  the  consistency  of 
proposed  projects  with  existing  plans. 
Comments  which  are  based  on  docu- 
mented   sources    resulting    from    the 
planning  process  should  be  identified 
by  the  clearinghouse  and  will  be  used 
by   the    responsible   HUD   official   in 
making     decisions  'on     applications. 
Comments     should     clearly     indicate 
whether     the     clearinghouse     recom- 
mends   that   the    application   be    ap- 
proved; it  recommends  approval  only 
with  specific  and   major  substantive 
changes:  or  it  recommends  against  ap- 
proval. 


(d)      Acceptance     of     application. 
Except  in  those  instances  when  pro- 
gram regulations  state  that  HUD  is  re- 
sponsible for  sending  the  application 
to  the  clearinghouse  for  review  or  pro- 
vide   for    concurrent    submission    to 
HUD  and  the  clearinghouses,  no  appli- 
cation for  HUD  assistance  shall  be  ac- 
cepted for  processing  without  assur- 
ance by  the  applicant  that  the  A-95 
process  has  been  followed,  or  is  not  ap- 
plicable, depending  on  the  regulations 
or  instructions  for  each  program.  For 
all    program    applications    for    which 
clearinghouse    review    is    required    or 
permitted  prior  to  submission  to  HUD, 
note  paragraph  4(f)  of  Part  I.  Attach- 
ment A  of  OMB  Circular  No.  A-95. 
which  sUtes  that  applications  submit- 
ted to  a  Federal  agency  shall  be  ac- 
companied by  (1)  all  comments  and 
recommendations  made  by  or  through 
clearinghouses,  along  with  a  statement 
that  such  comments  have  been  consid- 
ered prior  to  submission  of  the  appli- 
cation: or  (2)  where  no  comments  have 
been  received  from  a  clearinghouse,  a 
statement   that  the  A-95   procedures 
for  the  relevant  program  have  been 
followed  and  that  no  commenU  or  rec- 
ommendations have  been  received. 

(e)  HUD  use  of  clearinghouse  com- 
ments. (1)  General.  Prior  to  making  a 
decision  on  an  application,  HUD  staff 
responsible  for  review  of  applications 
will  take  into  consideration  all 
clearinghouse  comments  and  com- 
ments from  public  or  private  organiza- 
tions and  agencies,  or  units  of  govern- 
ment submitted  through  clearing- 
houses to  HUD  within  the  designated 
time  period. 

(2)   Any   comments   resulting    from 
review  by  the  State  clearinghouse  or 
State  agency  responsible  for  the  State 
coastal  zone  management  program  or 
a  substate  agency  or  local  government 
which  has  designated  responsibilities 
under  the  State  coastal  zone  manage- 
ment program  regarding  a  project  s  re- 
lationship   to    the    approved    coastal 
zone  management  program  shall  be 
considered  by  HUD  in  meeting  its  re- 
sponsibilities under  the  Coastal  Zone 
Management    Act   of    1972    (86    SUt. 
1280).  Comments  resulting  from  the 
obligatory  referrals  by  clearinghouses 
to  State  and  local  environmental  agen- 
cies and  civil  rights  agencies  shall  be 
considered  by  HUD  in  meeting  its  re- 
sponsibilities under  the  relevant  envi- 
ronmental and  civil  rights  statutes. 

(3)  Adverse  Comments,  (i)  Clearing- 
house comments  on  an  application  or 
proposal  which  (A)  recommend 
against  approval.  (B)  recommend  ap- 
proval only  with  specific  and  major 
substantive  changes.  (C)  identify  in- 
consistency with  a  State,  areawide,  or 
local  plan,  or  (D)  identify  non-compli- 
ance with  applicable  civil  rights  or  en- 
vironmental laws  should  he  fully  sub- 
stantiated and  dociunented  when  sub- 


mitted to  HUD.  Program  staff  shall 
carefully  examine  aU  such  comments 
received  on  applications  submitted  to 
HUD  and  shall  take  appropriate  ac- 
tions to  resolve  the  problems  if  it  is 
possible  that  the  application  could  be 
selected  or  approved.  Appropriate  ac- 
tions might   include   discussions   and 
conferences  with   the   applicant,   the 
clearinghouse(s)    and    other    relevant 
Federal,  State  and  local  agencies  to  at- 
tempt to  resolve  the  problem.  In  such 
cases  the  program  staff  shall  consult 
with  the  staff  member  designated  to 
provide  A-95  liaison,  who  shall  be  in- 
volved in  preparing  the  official  recom- 
mendations to  the  responsible  HUD 
program  official.   In  instances  where 
clearinghouse  comments  identify  non- 
compliance with  civil  rights  and  envi- 
ronmental   laws,    the    program    staff 
shall  consult  legal  counsel  and  appro- 
priate  civil   rights   or  enviroimiental 
quality  staff  at  the  appropriate  field 
office  level  and/or  Headquarters. 

(11)  If  after  consulting  in  accordance 
with  sutxiivision  (1)  of  this  subpara- 
graph, the  HUD  program  official  (A) 
disagrees  with  a  clearinghouse  conclu- 
sion that  an  application  is  inconsistent 
with  a  State,  areawide  or  local  plan  or. 
if  in  agreement,  feels  the  application 
should  nevertheless  be   approved,   or 
(B)    disagrees    with    a    clearinghouse 
conclusion  that  an  application  violates 
applicable  civil  rights  or  environmen- 
tal laws,  that  official  shall,  after  con- 
sultation with  the  Regional  A-95  liai- 
son and  review  of  the  pertinent  statu- 
tory   provisions,    obtain    the    concur- 
rence of  the  Regional  Administrator. 
The     Regional     Administrator     may 
waive  the  provision  for  Regional  refer- 
ral and  concurrence  on  a  program-by- 
program  basis  when  a  determination  is 
made  by  the  Regional  Office  through 
monitoring  of  the  field  office(s)  that 
the  A-95  procedures  are  being  adhered 
to.  Waivers  may  also  be  made  when 
statutory  restrictions  on  the  length  of 
processing  time  make  this  provision  in- 
operable. The  Regional  Administrator 
shall  obtain  approval  in  writing  from 
the  Assistant  Secretary  for  Communi- 
ty Planning  and  Development  prior  to 
the  issuance  of  such  waivers.  When  a 
clearinghouse  recommendation 

against  approval  Is  received  on  an  ap- 
plication which  is  to  be  approved  at 
Headquarters,  the  responsible  pro- 
gram official  must  obUin  concurrence 
by  the  Assistant  SecreUry  for  Com- 
munity Planning  and  Development 
before  approving  the  application.  The 
Assistant  Secretary  for  CPD  may 
waive  this  referral  and  concurrence 
provision  when  a  determination  is 
made  by  the  Assistant  Secretary  that 
the  A-95  procedures  are  being  adhered 
to     by     officials     for     the     relevant 


funded  by  another  Federal  agency,  the 
responsible  HUD  official  shall  take 
necessary  action  to  resolve  the  prob- 
lem, including  consultations  with  the 
other  agency  to  determine  whether 
the  application  should  be  approved, 
which  agency  should  be  the  funding 
agency  and /or  if  the  project  can  be 
jointly  funded. 

(f)  Notification  to  clearinghouses  of 
HUD  actions.  (1)  In  accordance  with 
paragraph  6(c).  Part  I.  Attachment  A 
of  OMB  Circular  No.  A-95,  all 
clearing  >}ouses  that  have  reviewed  an 
application  must  be  notified  by  HUD 
within  7  working  days  of  any  major 
action  taken  on  the  application  by 
HUD,  such  as  an  award,  rejection, 
return  for  amendment,  deferral  or 
withdrawal.  Standard  Form  424,  pro- 
mulgated by  Federal  Management  Cir- 
cular 74-7  and  published  as  Attach- 
ment E  to  OMB  Circular  No.  A-95, 
shall  be  used  for  this  purpose  unless 
otherwise  provided  for  In  HUD  Is- 
suances. 

(2)  In  accordance  with  paragraph 
6(d),  Part  I,  Attachment  A  of  OMB 
Circular  No.  A-95,  an  explanation 
shall  be  provided  by  HUD  to  a 
clearinghouse  along  with  the  notifica- 
tion of  action  taken  described  above 
whenever  HUD  approves  an  applica- 
tion substantially  as  submitted  al- 
though the  clearinghouse  recommend- 
ed against  approval  or  recommended 
approval  only  with  specific  and  major 
substantive  changes.  Standard  Form 
424  shall  be  used  for  this  purpose  by 
checking  block  No.  37.  "yes",  and  in- 
serting the  explanation  in  Section  IV 
of  the  Form. 

(3)  Explanations  required  In 
552.101(f)(2)  of  these  regulations  shaU- 
be  provided  only  to  clearinghouses 
themselves  and  not  to  agencies  com- 
menting through  such  clearinghouses. 
HUD  will  respond  orUy  to  recommen- 
dations that  are  clearly  identified  as 
the  official  comments  of  the  clearing- 
house. Where  other  agencies  or  groups 
submit  comments  recommending  dis- 
approval and  these  comments  are 
merely  attached  to  a  transmittal  letter 
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ered  significant  enough  to  require  sub- 
mission to  HUD  for  approval.  All  such 
changes  or  amendments  are  subject  to 
the  A-95  process  and  require  clearing- 
house   review.    Amendments    not    re- 
quired to  be  submitted  to  HUD  for  ap- 
proval   need    not    be    submitted    for 
clearinghouse  review.  In  general,  all 
changes  or  amendments  that  might 
alter  the  direction,  nature,  scope,  loca- 
tion or  scale  of  a  project  or  activity 
being    supported    or    might    involve 
changes  in  the  beneficiary  population 
or  target  group  being  served  would  be 
subject  to  review.  An  amendment  ex- 
ceeding 10  percent  of  the  budget  will 
generally  constitute  a  major  action. 
Applicants    should    be    Instructed    to 
consult  with  the  clearinghouse  to  de- 
termine if  it  wishes  to  review  the  pro- 
posed changes  or  amendments  If  there 
Is  a  question  regarding  their  signifi- 
cance. Clearinghouses  shall  have  30 
calendar  days  from  receipt  to  review 
all  proposed  amendments  to  approved 
applications  unless  the  applicant  and 
funding     agency     decide    Jointly     to 
extend  the  review  pericxl. 

(h)  Compliance  toith 
Order  11988  Regarding 
Management  [Reserved] 


Executive 
Floodplain 


from     the     reviewing     clearinghouse -iSears  the  later  date 


1 52.102    Houaing  progranu. 

The  purpose  of  this  section  Is  to  Im- 
plement, with  regard  to  HUD  housing 
programs,  the  requirements  of  the 
OMB  Circular  No.  A-95.  and  to  clarify 
application  review  procedures  consist- 
ent with  those  identified  above  and  In- 
cluded In  Part  I.  Attachment  A  of  the 
OMB  Circular  No.  A-95  (regarding  the 
Project  Notification  and  Review 
System). 

(a)  Scope.  The  programs  covered  by 
the  Circular  which  are  related  to 
housing  development  are  subject  to 
the  review  procedures,  thresholds,  and 
special  exemptions  identified  in  para- 
graph 7.  Part  I.  Attachment  A  of  the 
Circular.  ITiese  special  provisions 
apply  to  HUD  housing  progrcjns  listed 
In  Appendix  I  of  the  Catalog  of  Feder- 
al Domestic  Assistance,  or  the  Appen- 
dix  to   these   regulations,   whichever 


program. 

(iii)  When  comments  have  identified 
conflicts  or  duplication  with  projects 


without  an  indication  that  the 
clearinghouse  concurs,  HUD  will  con- 
sider such  comments,  but  will  not  pro- 
vide an  explanation  should  the  appli- 
cation be  approved  unless  the  clearing- 
house specifically  requests  an  explana- 
tion. Where  a  clearinghouse  has  re- 
quested a  response  to  negative  com- 
ments submitted  by  another  agency, 
the  clearinghouse  is  responsible  for 
transmitting  HUD's  explanation  back 
to  the  agency  originating  the  com- 
ment. 

(g)  Amendments  after  application 
approval  Program  regulations  should 
specify  the  types  of  changes  or  amend- 
ments to  an  approved  application, 
project  or  program  which  are  consld- 


(b)  Submission  to  clearinghouses.  All 
applicants  intending  to  apply  for  HUD 
housing  assistance  are  strongly  en- 
couraged to  follow  the  procedure  Iden- 
tified In  paragraph  7(d).  Part  I.  At- 
tachment A  of  OMB  Circular  No.  A- 
95,  whereby  the  application  is  submit- 
ted directly  to  the  appropriate 
clearinghouses  for  review  at  least  30 
calendar  days  prior  to  submission  to 
HUD.  All  comments  would  then  be  at- 
tached to  the  application  when  sub- 
mitted to  HUD.  In  such  cases  the  ap- 
plication does  not  have  to  be  transmit- 
ted to  the  clearinghouses  by  HUD 
unless  significant  changes  or  amend- 
ments are  made  in  the  application  sub- 
sequent to  its  receipt  by  the  clearing- 
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house.  Where  such  changes  or  amend- 
ments have  been  made.  HUD  shall 
send  the  revised  application  to  appro- 
priate clearinghouses  for  a  30-day 
review.  Regional  or  field  offices  should 
Issue  written  Instructions  to  develop- 
ers and  applicants  with  respect  to  this 
procedure  describing  submission  pro- 
cedures for  clearinghouse  review  and 
identifying  all  appropriate  clearing- 
houses. 

(c)  HUD  processing.  No  later  than 
ten  working  days  after  direct  receipt 
of     an     application     still     requiring 
clearinghouse  review,  the  Area  or  In- 
suring Office  will  forward  a  copy  of 
the  complete  application  and  attach- 
ments to  the  appropriate  State  and 
areawide  dearlnghouses.  Where  appli- 
cable. HUD  will  also  notify,  in  accord- 
ance with  24  CFR  Part  891  (Section 
213  of  the  Housing  and  Community 
Development  Act  of  1974),  the  unit  of 
general  local  government  of  the  pro- 
posed project  and  send  a  copy  of  that 
notice    to   the    appropriate   areawide 
clearinghouse.    Arrangements    should 
be    worked    out    between    areawide 
clearinghouses  and  units  of  general 
local   government   to  coordinate   the 
submission  of  comments  under  the  A- 
95  and  213  review  systems.  During  the 
clearinghouse    and/or    local    govern- 
ment reviews,  processing  should  pro- 
ceed concurrently  In  the  HUD  Office. 
However,  no  decisions  will  be  made 
until   the   expiration    of   the   30-day 
review  period  and  all  A-95  comments. 
If    any.    received    during    that    time 
period  have  been  considered. 

(d)  Early  termination  of  clearing- 
house revievD.  U  HUD  determines  that 
an  application  which  Is  undergoing 
the  30-day  clearinghouse  review  has 
deficiencies  which  prevent  further 
HUD  processing  of  the  application. 
HUD  will  provide  the  clearinghouses 
with  notification  to  that  effect,  initial- 
ly by  telephone  and  followed  up  by  a 
formal  notification  of  action  taken  (SP 
424)  In  order  that  the  clearinghouse 
may  quickly  terminate  its  review. 

(e)  Clearinghouse  review.  Clearing- 
houses have  30  calendar  days  from 
their    receipt    of    an    application    to 
review  and  comment  on  the  applica- 
tion submitted  to  them  from  HUD.  At 
their    discretion,    field    offices    may 
allow   clearinghouses   more    than    30 
days  In  which  to  submit  comments  to 
HUD.  Clearinghouse  reviews  and  com- 
ments may  Include,  but  need  not  be 
limited  to,  those  items  identified  in 
paragraphs  5  and  7(b),  Part  I,  Attach- 
ment A  of  OMB  Circular  No.  A-95  and 
Items  specified   in   any  A-95   review 
guidelines  issued  for  that  program  by 
HUD  officials.  Clearinghouses  are  en- 
couraged to  Include  a  statement  about 
the  extent  to  which  the  proposed  proj- 
ect    is     consistent     with     State     or 
areawide  plans. 
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{52.103    Community     development     block 
grants. 

(a)  Complete  applications  and 
preapplications.  When  submitting  an 
application  or  preapplication  to  a 
clearinghouse,  all  application  materi- 
als required  to  be  submitted  to  HUD. 
except  for  Assurances,  shall  be  includ- 
ed for  clearinghouse  review.  Unless 
program  regulations  exempt  the  appli- 
cation from  A-95  review  requirements 
or  make  specific  provisions  for  concur- 
rent review  by  HUD  and  clearing- 
houses. Community  Development 
Block  Grant  applications  will  be  con- 
sidered to  be  complete  by  HUD  only 
when  they  are  submitted  to  HUD 
along  with  comments  from  all  appro- 
priate State  and  areawide  clearing- 
houses or.  in  lieu  of  comments,  with  a 
statement  that  the  clearinghouse  has 
not  provided. comments. 

(b)  Records.  The  requirements  for 
records  to  be  maintained  by  both  enti- 
tlement and  discretionary  grantees  are 
set  forth  in  Subpart  O  of  the  Commu- 
nity Development  Block  Grant  Regu- 
lations (24  CFR  Part  570). 

(c)  Entitlement  grants.  The  special 
procedures  to  be  followed  in  applying 
for  grants  as  Entitlement  Communi- 
ties are  set  forth  In  Subpart  D  of  the 
Community  Development  Block  Grant 
Regulations  (24  CFR  Part  570).  Gener- 
al procedures  for  meeting  the  require- 
ments  of   Part   I.   Attachment   A   of 
OMB  Circular  No.  A-95  (Project  Noti- 
fication and  Review  System),  and  pro- 
visions concerning  the  certifications  of 
A-95  compiiance  and  the  acceptance 
of  an  application  for  HUD  review  are 
also  set   forth   in  Subpart  D  of  the 
Community  Development  Block  Grant 
Regulations   (24   CFR   Part   570.300). 
Requirements  concerning  the  submis- 
sion of  an  information  copy  of  the 
grantee  performance  report  to  appro- 
priate  clearinghouses   simultaneously 
with  submission  to  HUD  are  contained 
in    24    CFR    Part    570.906.    Clearing- 
houses should   not   comment   on   the 
performance  report,  since  it  is  submit- 
ted as  background  information  In  the 
review  of  the  current  application. 

(d)  Discretionary  Grants.— (\)  Gen- 
eral. The  procedures  to  be  followed 
when  applying  for  discretionary 
grants  are  set  forth  in  Subpart  E.  F 
and  G  of  the  Community  Develop- 
ment Block  Grant  regulations.  Discre- 
tionary grants  not  requiring  preappli- 
cations shall  follow  the  normal  A-95 
procedures  set  forth  in  Part  I,  Attach- 
ment A  of  OMB  Circular  No.  A-95. 
Modified  A-95  procedures  involving 
pre-applications  are  set  forth  In  Sub- 
part F  of  the  Community  Develop- 
ment Block  Grant  regulations  (24 
CFR  Part  570.435).  Modified,  proce- 
dures for  the  Urban  Development 
Action  Grant  Program  pertaining  to 
eligibility  determinations  are  found  in 
Subpart  G  (24  CFR  Part  570.455). 
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(2)  Urgent  Needs  Fund.  In  accord- 
ance with  8  52.101(g)  of  these  regula- 
tions, significant  changes  or  amend- 
ments to  an  approved  application 
which  require  HUD  approval  are  sub- 
ject to  clearinghouse  review.  If  it  Is 
unclear  as  to  whether  significant 
changes  are  Involved,  the  appropriate 
clearinghouse  shall  be  consulted  on 
the  applicability  of  the  A-95  require- 
ments. 

(3)  Disaster  Assistance.  Exemption 
from  the  normal  A-95  process  for  dis- 
cretloruu-y  grants  authorized  by  Sec- 
tion 107(aK5)  of  the  Housing  and 
Urban  Development  Act  of  1974  (42 
U.S.C.  5307)  applies  only  to  federally 
recognized  disaster  areas  and  only  to 
applications  received  by  HUD  within 
120  days  of  the  declaration  of  the  dis- 
aster. However,  applicants  are  re-, 
quired  to  submit  an  information  copy 
of  their  application  to  the  appropriate 
clearinghouses  at  the  same  time  the 
application  is  submitted  to  HUD. 

(4)  New  Communities.  Applications 
involving  proposed  activities  which 
have  previously  been  the  subject  of  A- 
95  review  as  part  of  an  approved  New 
Community  Development  Plan  (as  de- 
fined In  24  CFR  Part  720.2)  are  not 
subject  to  an  additional  clearinghouse 
review.  24  CFR  Part  720.43(c)(3)  de- 
fines significant  changes  or  amend- 
ments to  applications  or  Development 
Plans  which  are  subject  to  the  A-95 
review  conditions  Identified  In 
5  52.101(g)  of  these  regulations. 

S  52.104    FreesUndinf  Housing  AwbUnce 
Plans  (HAPs).  [Reserved! 

5  52.105    AssisUnce  for  new  .communities. 

There  are  separate  procedures  gov- 
erning the  application  for  assistance 
to  develop  New  Communities  under 
Title  VII  of  the  Housing  and  Urban 
Development  Act  of  1970.  as  amended 
(42  use  4511.  cL  seq.). 

(a)  Types  of  Assistance.  Applications 
for  original  assistance,  preapplications 
and  applications  for  original  guaran- 
tee assistance,  determination  of  Title 
VII  eligibility,  or  an  interest  loan  are 
subject  to  A-95  review  pursuant  to  24 
CFR  Part  720.43. 

(b)  Applications  for  Additional  As- 
sistance. Applications  for  .additional 
guarantee  or  interest  loan  assistance 
are  not  subject  to  A-95  review  unless 
(1)  there  are  significant  amendments, 
as  defined  in  24  CFR  Part  720.43(c)(1). 
since  the  last  A-95  review:  (2)  the  Gen- 
eral Manager  of  the  New  Community 
Development  Corporation  so  requires; 
(3)  a  clearinghquse  desires  to  review 
such  further  requests;  or  (4)  the  New 
Community  Plan  has  not  been  re- 
viewed by  State  and  areawide  clearing- 
houses within  two  years  of  the  date  of 
the  application  for  additional  assist- 
ance. 


(c)  Significarit  Changes  or  Amend- 
ments. Significant  changes  or  amend- 
ments to  applications  or  to  approved 
development  plans  which  require  A-95 
review  are  defined  in  24  CFR  Part 
720.43(c).  In  accordance  with 
S  52.101(g)  of  these  regulations, 
clearinghouses  shall  have  30  days  In 
which  to  review  and  comment  on  such 
changes  or  amendments. 

(d)  Plan  of  Acquisition  and  Disposi- 
tion for  a  New  Community  Develop- 
ment Project  A  plan  of  acquisition  and 
disposition  to  be  adopted  by  the  Board 
of  Directors  of  the  New  Community 
Development  Corporation  shall  be 
subject  to  A-95  review. 

(e)  Public  Service  Grants  {Section 
71S).  Supplementary  Grants  for  Public 
Facilities  (.Section  718).  Technical  As- 
sistance   (Section    719)    and    Special 

'  Planning  Assistance  (Section  720). 
Grants  or  other  assistance  authorized 
by  Sections  715.  718.  719  and  720  of 
the  Housing  and  Urban  Development 
Act  of  1970.  as  amended  (42  U.S.C. 
4511.  et  seq.),  are  not  subject  to  A-95 
review. 

$52,106    Comprehensive    Planning    Assist- 
ance. 

.  All  applicants  for  Comprehensive 
Plaimlng  Assistance  are  required  to 
comply  with  the  requirements  of  Part 
I.  Attachment  A  of  OMB  Circular  No. 
A-95  and  any  additional  requirements 
identified  in  the  Comprehensive  Plan- 
ning Assistance  Regulations  (24  CFR 
Part  600).  In  addition  to  the  A-95 
review  of  regular  applications  required 
under  24  CFR  Part  600.160.  clearing- 
houses will,  under  §  600.73(e)(2).  have 
the  opportunity  to  review  the  land  use 
and  housing  elements  developed  by 
applicants. 

§52.107     National    Flood    Insurance    Pm- 
gram. 

(a)  Applications  for  eligibility  and 
participation  in  program.  Communi 
ties  that  submit  an  application  for  par- 
ticipation under  the  emergency  provi- 
sions of  Part  1909  of  the  National 
Flood  Insurance  Program  shall  follow 
the  A-95  procedures  identified  in  Part 
1909  of  those  regulations.  The  A-95 
procedures  identified  in  Part  1910 
shall  be  followed  In  establishing  eligi- 
bility for  conversion  to  the  Regular 
Program. 

(b)  Requests  for  actions  affecting 
floodplain  management  requirements. 
The  A-95  procedures  also  apply  when 
communities  request  the  following:  ( 1 ) 
Exceptions  from  the  flood  plain  man- 
agement requirements  pursuant  to 
Part  1910  of  the  National  Flood  Insur- 
?nce  Program  (however.  A-95  proce- 
dures are  not  applicable  to  requests  by 
individual  property  owners  for  map 
corrections  for  Federal  Insurance  Ad- 
ministration Flood  Hazard  Boundary 
Maps  and  Flood  Insurance  Rate  Maps 


issued  pursuant  to  Part  1915);  (2)  de- 
terminations pursuant  to  Part  1911  re- 
garding applicable  rates  based  on  com- 
pletion of  construction  of  flood  protec- 
tion system  Involving  Federal  funds, 
which  will  significantly  limit  the  area 
of  special  flood  hazards:  (3)  determina- 
tions pursuant  to  Part  1911  that  sub- 
stantial completion  of  the  flood  pro- 
tection system  has  been  effected;  and 
(4)  determinations  pursuant  to  Part 
1917  on  appeals  from  flood  elevation 
determinations. 

S  52.108    Federal  Disaster  Assistance  Pro- 
gram. 

The  assistance  authorized  by  the 
Disaster  Relief  Act  of  1974  (PL  93-288) 
and  implemented  by  24  CFR  Part  2205 
is  not  covered  by  the  requirements  of 
the  A-95  Circular  except  for  the  State 
Disaster  Preparedness  Grant  program. 
Applications  for  State  Disaster  Pre- 
paredness Grants  (Title  II  of  the  Dis- 
aster Relief  Act  of  1974  and  imple- 
mented by  24  CFR  Part  2205)  are  sub- 
ject to  the  provisions  of  Parts  I  and 
III.  Attachment  A  of  the  A-95  Circu- 
lar (Project  Notiflcation  and  Review 
System)  and  HUD  Handbook  3300.8. 
For  disaster  assistance  under  Title  I  of 
the  Housing  and  Community  Develop- 
ment Act  of  1974,  see  S52.103(dK3)  of 
these  regulations. 

$52,109    Areawide    Housing    Opportunity 
Plans. 

Requirements  for  Areawide  Housing 
Opportunity  Plans  are  set  forth  in  24 
CFR  891.  Subpart  E  (43  PR  2358,  Jan- 
uary 16,  1978).  These  regulations  set 
forth  slightly  modified  A-95  require- 
ments since  the  areawide  planning  or- 
ganizations (APO's)  eligible  to  submit 
"requests  for  Plan  approval"  to  HUD 
will,  in  most  instances,  be  designated 
A-95  areawide  clearinghouses. 

(a)  Section  891.504(d)  of  the  regula- 
tions for  this  program  requires  that  In 
order  to  be  approvable,  an  Areawide 
Housing  Opportunity  Plan  must  be 
"coordinated  with  appropriate  State 
and  areawide  agencies,  including  A-95 
clearinghouses  and  Housing  Finance 
Development  Agencies  to  ensure  gen- 
eral consistency  of  data  on  areawide 
needs  between  the  Plan  and  any  State 
or  other  areawide  housing  and  hous- 
ing-related plans  applicable  to  all  or 
part  of  the  Plan  area."  At  a  minimnn^ 
this  coordination  must  meet  the 
normal  A-95  notification  and  review 
requirements,  including  (1)  notifica- 
tion to  the  appropriate  State 
clearinghouse(s)  and  any  appropriate 
areawide  clearinghouses  other  than 
the  APO  at  least  60  days  prior  to  sub- 
mission of  the  "request  for  Plan  ap- 
proval" to  HUD  and.  (2)  if  the  APO  is 
a  clearinghouse,  making  the  referrals 
to  civil  rights,  environmental,  coastal 
zone  and  other  appropriate  agencies  as 
required  by  OMB  Circular  No.  A-95. 
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In  accordance  with  paragraph  4.f., 
Part  I,  Attachment  A  of  the  Circular, 
any  A-95  comments  received  as  a 
result  of  these  notifications  and  refer- 
rals must  be  submitted  to  HUD  along 
with  the  request  for  Plan  approval. 
Under  $891.505(b)(14).  the  APO  may 
also  submit  a  statement  describing 
other  coordination  activities  undertak- 
en to  meet  the  requirements  of 
S  891.504(d). 

(b)  Another  requirement  for  approv- 
able Housing  Opportunity  Plans,  set 
forth  In  $  891.504(e),  sUtes  that  "the 
Plan  shall  include  evidence  that  it  has 
been  and  will  be  used  in  the  A-95 
review  of  all  applications  for  commu- 
nity development,  housing  assistance 
and  all  other  programs  or  activities 
which  are  subject  to  APO  review 
under  HUD  regulations  implementing 
OMB  CirctUar  No.  A-95." 

Subpart  C — Other  Circular 
Requirements 

8  52.200    Direct  Federal  Development  [Re- 
served] 

$52,201    State  Plana. 

The  purpose  of  this  section  Is  to 
assure  that  all  HUD  programs  requir- 
ing State  plans  as  a  precondition  for 
assistance  are  in  compliance  with  Part 
III.  Attachment  A  of  OMB  Circular 
No.  A-95.  Currently,  these  require- 
ments cover  State  plans  developed 
under  the  Comprehensive  Planning 
Assistance  Program  and  State  Disaster 
Preparedness  Grants.  (For  a  definition 
of  State  plans,  see  paragraph  2(b). 
Part  III.  Attachment  A  of  OMB  Circu- 
lar No.  A-95.) 

(a)  The  Comprehensive  Platming  As- 
sistance  Program   regulations   In   24 
CFR  Part  600  require  that  States  de- 
velop housing  and  land  use  elements 
In  order  to  remain  eligible  for  assist- 
ance. In  accordance  with  Part  III  of 
the  Circular,  the  Governor  or  his  des- 
ignee win  be  afforded  45  days  prior  to 
submission  of  the  State  plans  to  HUD 
in  which  to  comment  on  the  relation- 
ship of  the  plans  and  strategies  devel- 
oped under  the  Comprehensive  Plan- 
ning   Assistance    Program    to    other 
State  plans,  strategies  and  programs 
and  to  those  of  affected  areawide  and 
local  Jurisdictions.   The  Governor  is 
urged   to   involve   areawide   clearing- 
houses in  the  early  development  and 
review    of    State    plans,    particularly 
where  such  plans  or  strategies  have 
specific    appUcabillty    to    or    affect 
areawide  or  local  plans,  strategies  and 
programs.  Any  such  comments  shall 
be    transmitted    with    the    required 
plans,  plan  element  or  strategy.  State 
agencies  are  also  encouraged  to  work 
with  areawide  clearinghouses  in  the 
development  of  areawide  plans  and 
strategies  to  assure  their  consistency 
with  State  plans  and  policies. 
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(b)  State  disaster  preparedness 
grants  (PX.  93-288,  Sections  201  (c) 
and  (d))  are  subject  to  the  provisions 
of  Parts  I  and  HI,  Attachment  A  of 
OMB  Circular  No.  A-95,  except  as 
modified  in  HUD  Handbook  3300.8, 
Requirements  and  Guidelines  for 
State  Disaster  Preparedness  Grants. 
This  includes  a  requirement  for  the 
submittal  of  a  State  plan  (work  plan) 
as  part  of  the  grant  application. 

$52,202    CoordinaUon     of     Planning     in 
Hultl-jurisdictional  Areas 

In  the  interest  of  improving  the 
quality  and  reducing  the  costs  of  re- 
gional development,  the  Department 
will  encourage  States  to  establish 
areawide  plaimlng  and  development 
districts  which,  to  the  maximum 
degree  feasible,  serve  to  coordinate  all 
development  plarming  occurring 
within  each  governmental  imlt;  be- 
tween Jurisdictions  at  the  same  level 
of  government;  and  between  States,  re- 
gions and  local  govenunents  and 
which  have  the  capacity  to  participate 
in  a  imlfied  fashion  in  the  review  and 
comment  procedures  under  Part  I.  At- 
tachment A  of  OMB  Circular  A-95. 
The  Department  will  encourage  each 
State,  acting  so  as  to  involve  all  of  its 
principal  agencies  having  plarming 
and  development  responsibilities,  to 
assume  a  leadership  role  In  delineating 
areawide  plarming  Jurisdictions  and  es- 
tablishing unified  or  coordinated 
areawide  organizations  as  called  for  in 
Part  rv  of  OMB  Circular  A-95. 

(a)  Coordinated  Planning  and  Devel- 
opment Districts.  In  allocating  assist- 
ance under  the  Comprehensive  Plan- 
ning Assistance  Program  and  other 
programs  funding  multijurlsdlctional 
agencies,  HUD  wiU  utUize  to  the  fuU- 
est  extent  possible,  agencies  and  geo- 
graphical areas  that  have  been  desig- 
nated by  a  State  for  carrying  out  plan- 
ning and  coordination  on  a  multijuris- 
dictional  basis. 

(1)  Prior  to  the  recognition  or  redes- 
ignation  of  any  planning  and  develop- 
ment district  or  region,  the  Depart- 
ment will  provide  the  Governors)  of 
the  State(s)  a  period  of  30  calendar 
days  to  review  the  proposed'  bound- 
aries thereof  and  comment  on  their  re- 
lationship to  the  plarming  and  devel- 
opment districts  established  by  the 
State.  The  boundaries  of  areas  recog- 
nized under  any  HUD  program  are  to 
conform  to  those  of  State-established 
planning  and  development  districts 
imless  there  is  clear  Justification  for 
not  doing  so.  such  as  non-recognition 
of  contiguous  potential  growth  areas. 
In  cases  where  State-established  plan- 
ning and  development  districts  are  not 
used,  the  Governor  or  his  designee 
shall  be  provided  an  explanation  for 
not  doing  so. 

(2)  Where  a  State  has  not  estab- 
lished planning  and  development  dls- 
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trIctB  or  regiom.  units  of  general  local 
government  and  the  appropriate  Fed- 
eral Regional  Coimcil  will  be  consult- 
ed prior  to  HUD  recognition  of  the 
area  to  assure  consistency  with  dis- 
tricts or  regions  which  may  have  been 
established  by  local  agreement  or 
under  other  Federal  programs. 

(3)  In  IntersUte  Areas,  HUD  will, 
whenever  possible,  utilize  agencies" des- 
ignated to  perform  metropolitan 
areawide  comprehensive  planning 
which  have  the  capacity  to  represent 
entire  metropolitan  areas.  If.  after 
consultation  with  the  Governors  or 
their  designees,  the  Federal  Regional 
Council  and  the  elected  official  of  the 
principal  general  local  governments  in 
the  area,  it  appears  impossible  to 
agree  on  a  single  organization  and 
common  boundaries.  HUD  will  require 
one  subregional  intrastate  planning 
agency  within  such  metropolitan  area 
to  coordinate  any  planning  assistance 
activities  supported  by  HUD  through 
the  designated  A-95  clearinghouse 
mechanism  or.  in  the  absence  of  such 
a  clearinghouse,  a  metropolitan  co- 
ordinating mechanism  recognized  by 
HUD. 

(4)  HUD  field  offices  will  notify  the 
Office  of  Community  Planning  and 
Program  Coordination  at  HUD  Head- 
quarters and  the  appropriate  Federal 
Regional  Council  of  any  districts  pro- 
posed to  be  recognized  at  least  30  days 
prior  to  a  final  determination.  Any 
conflicts  regarding  proposed  recogni- 
tion shall  be  brought  before  the  ap- 
propriate Federal  Regional  Council. 
The  Federal  Regional  Council  will 
notify  OMB  of  all  proposed  designa- 
tions. 

(b)  Coordination  of  Planning  Activi- 
ties. Applications  for  Comprehensive 
Planning  Assistance.  Community  De- 
velopment Block  GranU  and/or  other 
forms  of  HUD  planning  assisUnce 
shall,  to  the  fullest  extent  possible,  be 
coordinated  with  related  planning  and 
development  activities  now  being  car- 
ried out  by  the  A-95  clearinghouse  or 
the  areawide  comprehensive  planning 
agency  where  there  is  no  clearing- 
house performing  the  planning  func- 
tion. 

(1)  If  the  proposed  planning  assist- 
ance is  for  a  multijurlsdictional  area 
or  district  including  some  or  all  of  the 
officially  designated  area,  and  the  sub- 
mission Is  from  an  applicant  other 
than  the  designated  areawide  compre- 
hensive planning  agency,  a  memoran- 
dum of  agreement  shall  be  entered 
into  between  the  applicant  and  the  of- 
ficially designated  comprehensive 
planning  agency  which  describes  the 
means  by  which  their  planning  activi- 
ties will  be  coordinated.  (The  designat- 
ed comprehensive  planning  agency 
may  determine  whether  an  urban 
county  receiving  HUD  community  de- 
velopment block  grant  funds  for  plan- 
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nlng  purposes  wfll  be  required  to  enter 
Into  a  memorandum  of  agreement.) 
Such  agreements  shall  Include  but 
need  not  be  limited  to  the  following 
matters: 

(i)  Identification  of  relationships  be- 
tween the  planning  activities  proposed 
by  the  applicant  and  the  planning  and 
related  activities  of  the  areawide  com- 
prehensive planning  agency  which  will 
require  coordination; 

(11)  The  organizational  and  procedur- 
al arrangements  for  coordinating  such 
activities  such  as  overlapping  board 
memberships,  procedures  for  joint  re- 
views of  projected  activities  and  poli- 
cies and  information  exchange; 

(iii)  Cooperative  arrangement  for 
sharing  planning  resources  Including 
funds,  personnel,  facilities,  and  serv- 
ices; 

(Iv)  Agreements  regarding  social, 
economic,  demographic  and  environ- 
mental base  data,  statistics,  and  pro- 
jections constituting  the  basis  on 
which  planning  in  the  area  will  pro- 
ceed. 

(2)  Where  the  applicant  has  been 
unable  to  develop  such  an  agreement, 
he  will  submit  to  HUD  a  statement  in- 
dicating the  efforts  he  has  made  to 
secure  agreement  and  the  issues  that 
have  prevented  it.  In  such  case,  the  re- 
sponsible HUD  official  in  consulUtion 
with  the  appropriate  Federal  Regional 
Council  and  SUte  clearinghouse  will 
have  30  days  in  which  to  resolve  these 
issues  before  acting  on  the  application, 
(c)  Joint  Funding.  In  allocating  as- 
sistance. HUD  will  utilize,  to  the  ful- 
lest extent  possible,  opportunities  for 
joint  funding  with  other  Federal  pro- 
grams which  will  enhance  the  quality. 
comprehensive  scope  and  coordination 
of     planning     in     multijurlsdictional 
areas. 

Appewbix— HUD  Programs  Covered 
BY  OMB  Circular  No.  A-95 

This  appendix  contains  a  listing  of 
HUD  programs  which  are  currently 
covered  by  OMB  Circular  No.  A-95. 
For  convenience,  these  HUD  programs 
are  divided  Into  housing  and  non-hous- 
ing programs  and  the  housing  pro- 
grams are  listed  by  categories.  Each 
entry  contains  the  program  number  by 
which  the  program  is  listed  In  the 
Catalog  of  Domestic  Assistance,  the 
program  title,  the  popular  name  (usu- 
ally from  the  pertinent  section  of  the 
authorizing  legislation)  and  the  au- 
thorization. 

HOUSING  PROGRAMS 

Single  Family  Housing 

14.105  Interest  Subsidy— Homes  for 
Lower  Income  Families  (Section 
235(1)  of  the  National  Housing  Act. 
as  amended  In  1968;  PL  90-448;  12 
U.S.C.  1715(b).  1715<z)) 


14.117  Mortgage  Insurance— Homes 
(Section  a03(b)  of  the  National 
Houshig  Act;  PL  73-479;  12  U.8.C. 
1709.  1715(b)) 

14.118  Mortgage  Insurance— Homes 
for  Certified  Veterans  (Section 
208(b)  of  the  National  Housing  Act; 
PL  73-479;  12  U.S.C.  1709.  1715(b)) 

14.119  Mortgage  Insurance— Homes 
for  Disaster  Victims  (Section  203(h) 
of  the  National  Housing  Act;  PL  73- 
479;  12  U.S.C.  1709.  1715(b)) 

14.120  Mortgage  Insurance— Homes 
for  Low  and  Moderate  Income  Fami- 
lies (Section  221(d)(2)  of  the  Natlon- 
al  Housing  Act.  as  amended  in  1954; 
PL  83-560;  12  U.S.C.  1715(b).  1715(1)) 

14.121  Mortgage  Insurance— Homes  in 
Outlying  Areas  (Section  203(1)  of  the 
National  Housing  Act;  PL  73-479;  12 
U.S.C.  1709.  1715(b)) 

14.122  Morgage  Insurance— Homes  in 
Urban  Renewal  Areas  (Section  220 
Homes;  Housing  Act  of  1954;  PL  83- 
560;  12  U.S.C.  1715(b).  1715(k)) 

14.125  Mortgage  Insurance-Land  De- 
velopment and  New  Communities 
(Title  X  of  the  National  Housing 
Act.  as  amended  In  1965  and  thereaf- 
ter; PL  89-117;  12  UJ5.C.  1749(aa)) 

Mtdtifamily  Housing 

Subsidized 

14.103  Interest  Reduction  Payments- 
Rental  and  Cooperative  Housing  for 
Lower  Income  Families  (Section  236 
of  the  National  Housing  Act,  as 
amended  in  1968;  PL  90-448;  12 
UAC.  1715) 

14.146  Public  Housing— Acquisition 
(Turnkey  and  Conventional  Produc- 
tion Methods;  UJS.  Housing  Act  of 
1937.  as  amended;  PL  75-412;  42 
U.S.C.  1401-1435) 

14.149  Rent  Supplements— Rental 
Housing  for  Lower  Income  Families 
(Title  I  of  the  Housing  and  Urban 
Development  Act  of  1965;  PL  89-117; 
12  U.S.C.  1701(s)) 

14.156  Lower  Income  Housing  Assist- 
ance Program  (Section  8  Housing  As- 
sistance Payments  Program  for 
Lower  Income  Families  (new  and 
rehab,  only);  Housing  Act  of  1937, 
Section  8,  as  amended  by  the  Hous- 
ing and  Community  Development 
Act  of  1974;  PL  93-383;  88  SUt.  662; 
42U.S.C.  1437(f)) 

14.157  Housing  for  the  Elderly  and 
Handicapped  (Section  202  Housing; 
Housing  Act  of  1959.  as  amended  by 
the  Housing  and  Community  Devel- 
opment Act  of  1974.  Title  II,  P.L.  86- 
372.  12  U.S.C.  1701q.  73  Stat.  654, 
667) 

Unsubsidizcd 

14.127  Mortgage  Insurance— Mobile 
Home  Parks  (Section  207  Mobile 
Home  Parks;  National  Housing  Act. 
as  amended  in  1955;  PL  84-345;  12 
U.S.C.  1713) 


14.134  Mortgage  Insurance— Rental 
Housing  (Section  207  of  the  National 
Housing  Act,  as  amended  in  1938;  PL 
75-424;  12  U.S.C.  1713) 

14.135  Mortgage  Insurance— Rental 
Housing  for  Moderate  Income  Fami- 
lies (Section  221(d)(4)  of  the  Nation- 
al Housing  Act,  as  amended  in  1959; 
PL  86-372;  12  U.S.C.  1715(1)) 

14.137  Mortgage  Insurance— Rental 
Housing  for  Low  and  Moderate 
Income  Families,  Market  Interest 
Rate  (Section  221(dK3)  Market 
Rate;  National  Housing  Act.  as 
amended  In  1954;  PL  83-560;  12 
U.S.C.  1715(1)) 

14.138  Mortgage  Insurance— Rental 
Housing  for  the  Elderly  (Section  231 

^  of  the  National  Housing  Act,  as 
amended  in  1959;  PL  86-372;  73 
U.S.C.  654;  12  U.S.C.  1715(v)) 

14.139  Mortgage  Insurance— Rental 
Housing  in  Urban  Renewal  Areas 
(Section  220  Multifamily;  National 
Housing  Act  as  amended  in  1954;  PL 

■    560;  12  U.S.C.  1745(k)) 

14.141  Nonprofit  Housing  Sponsor 
Loans  for  Planning  Low  and  Moder- 
ate Income  Housing  (Section  106(b), 
Nonprofit  Sponsor  Loan  Fund; 
Housing  and  Urban  Development 
Act  of  1968;  PL  90-448) 

14.154  Mortgage  Insurance— Experi- 
mental Rental  Housing  (Section  233 
(Multifamily)  Experimental  Hous- 
ing; Section  233  of  the  National 
Housing  Act,  as  amended  In  1961  and 
thereafter,  PL  87-70;  12  U.S.C. 
1715(x)) 

Condominiums  and  Cooperatives 

14.112  Mortgage  Insurance— Construc- 
tion or  Rehabilitation  of  Condomin- 
ium Projects  (Section  234(d);  Nation- 
al Housing  Act,  as  amended  by  the 
Housing  Act  of  1964;  Section  234(d), 
PL  88-560;  1968.  Section  234(c).  PL 
90-448.  82  Stat.  476.  507;  1969,  Sec- 
tion 234(c),  PL  91-152.  83  Stat.  379, 
384;  12  VS.C.  1715(y)) 

14.115  Mortgage  Insurance— Develop- 
ment of  Sales-type  Cooperative  Pro- 
jects (Section  213  of  the  National 
Housing  Act;  Housing  Act  of  1950; 
PL  81-475;  12  UAC.  1715(e)) 


RULf  S  AND  REGULATIONS 

14.124  Mortgage  Insurance— Investor 
Sponsored  Cooperative  Housing 
(Section  213  Investor  Sponsored;  Na- 
tional Housing  Act  as  amended.  Sec- 
tion 213(aK3);  Housing  Act  of  1956; 
PL  84-1020;  12  U.S.C.  1715(e)) 

14.126  Mortgage  Insurance— Manage- 
ment-type Cooperative  Projects 
(Section  213  Management  Type;  Na- 
tional Housing  Act,  Section  213; 
Housing  Act  of  1950;  PL  81-475;  12 
U.S.C.  1715(e);  1969.  PL  91-152.  83 
SUt.  379,  383;  1955,  PL  84-345,  69 
Stat.  635;  1961,  PL  87-70,  75  SUt. 
149,  179;  1959,  PL  86-372;  73  SUt. 
654.  656;  1965.  PL  89-117,  79  SUt. 
451,  469;  1966,  PL  89-754.  80  SUt 
1255-66) 

Health  FacUities 

14.116  Mortgage  Insurance— Group 
Practice  FacUities  (Title  XI  of  the 
National  Housing  Act,  as  amended  in 
1966;  PL  89-754;  PL  93-383;  12  U.S.C. 
1749) 

14.128  Mortgage  Insurance— Hospitals 
(Section  242  of  the  National  Housing 
Act,  as  amended  In  1968,  PL  90-448; 
PL  93-383;  82  SUt.  476) 

14.129  Mortgage  Insurance— Nursing 
Home  and  Related  Care  Facilities 
(Section  232  of  the  National  Housing 
Act;  Housing  Act  of  1959;  PL  86-372; 
Housing  and  Urban  E>evelopment 
Act  of  1969;  PL  91-152;  73  SUt.  654 
and  83  SUt.  379) 

College  Housing 

14.100  College  Housing  Debt  Service 
Orante  (Title  IV.  Housing  Act  of 
1950.  P.L.  81-475) 


NON-HOUSING  PROGRAMS 

14.001  Flood  Insurance  (Applications 
for  commmunlty  eligibility;  Housing 
and  Urban  Development  Act  of  1968, 
Title  XIII;  PL  90-448.  82  SUt.  476. 
572.  as  amended;  4?.  U.S.C.  4011. 
4127;  83  SUt.  39.  42  U.S.C.  4056;  83 
SUt.  579.  42  U.S.C.  4021,  and  Flood 
Disaster  Protection  Act  of  1973.  PL 
93-234) 
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14.203  Comprehensive  Planning  Assist- 
ance (701  Planning  Assistance;  Hous- 
ing Act  of  1954,  Section  701,  as 
amended;  PL  83-560,  68  SUt.  590. 
640;  40  U.S.C.  461) 

14.207  New  Communities- Loan  Guar- 
antees (Title  VII  Guarantees;  Hous- 
ing and  Urban  Development  Act  of 
1970  (Urban  Growth  and  New  Com- 
munity Development  Act  of  1970)- 
PL  91-609;  and  Title  FV  of  the  Hous- 
ing and  Urban  E>evelopment  Act  of 
1968) 

14^18  Community  Development  Block 
Grants— Entitlement  Grants  (Title  I 
of  the  Housing  and  Community  De- 
velopment Act  of  1974,  PL  93-383,  42 
U.S.C.  5301-5317) 

14.219  Community  Development  Block 
Grants— Discretionary  Grants  (Title 
I  of  the  Housing  and  Community 
Development  Act  of  1974,  PL  93-383; 
42  U.S.C.  5301-5317) 

14.702  SUte  Disaster  Preparedness 
Grants  (Disaster  Plans  and  Pro- 
grams; Disaster  Relief  Act  of  1974. 
PL  93-288.  Section  201(c)  and  (d),  42 
U.S.C.  5133.  88  SUt.  145;  Reorgani- 
zation Plan  No.  1  of  1973;  Executive 
Order  11749.  38  FR  34177;  Executive 
Order  11795.  39  FR  25939;  Delega- 
tion of  Authority,  Secretary  of  HUD 
to  the  Administrator  of  the  Federal 
Disaster  Assistance  Administration, 
39  PR  28227;  Redelegation  of  Au- 
thority to  Regional  Directors  of  Fed- 
eral Disaster  Assistance  Administra- 
tion, as  amended,  39  PR  32045  and 
39  FR  40186) 

14.  Areawide  Housing  Opportunity 
Plans  (43  FR  2358,  January  16. 
1978.) 

Issued  at  Washington,  D.C.,  March 
14. 1979. 

Patricia  Roberts  Harris, 
Secretary.  Department  of 
Housing  and  Urban  Development 

[FR  Doc.  79-8320  FUed  3-10-79;  8:45  am] 
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[4510-27-M] 

DEPARTMENT  OF  LABOR 

OHk»  of  F«d«ral  Contract  Complianc* 
Programs 

(41  CW  fort.  60-1,  60-2,  60-301 

COMPUANCE  tESPONSIWUTY  FOt  IQUAl 
EMPIOYMENT  OPfOtTUNITV 

f  ropotod  lulo 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Proposed  Amendment  of 
Parts  60-1,  60-2,  and  60-30. 
SUMMARY:  Section  201  of  Executive 
Order  11246.  as  amended  (30  FR 
12319;  amended  at  32  FR  14303  and  43 
PR  46501),  provides  that  the  Secretary 
of  Labor  shall  adopt  such  rules,  regu- 
lations and  orders  as  he  deems  neces- 
sary and  appropriate  to  achieve  the 
purposes  of  the  Order.  The  Depart- 
ment of  Labor  proposes  changes  and 
additions  to  three  parts  of  its  current 
regulations.  This  proposal  would  clari- 
fy requirements  concerning  concilia- 
tion agreements.  Also,  an  amendment 
is  proposed  to  add  a  requirement  that 
contractors  file  an  annual  Affirmative 
Action  Program  sunimary.  Finally, 
new  sections  to  the  rules  of  practice 
are  proposed  to  add  an  expedited 
hearing  procedure. 

DATES:  Comments  are  Invited  from 
the  public  until  April  19.  1979. 
ADDRESSES:    Comments   should   be 
sent  to  Edward  E.  Mitchell.  Director, 
Division  of  Program  Policy.  Room  C- 
3324.  Office  of  Federal  Contract  Com- 
pliance Programs.  U.S.  Department  of 
Labor.  Washington,  D.C.  20210. 
FOR      FURTHER      INFORMATION 
CONTACT: 
Edward  E.  Mitchell,  Director,  Divi- 
sion of  Program  Policy,  Room  C- 
3324.    Office    of    Federal    Contract 
Compliance  Programs.  U.S.  Depart- 
ment  of   Labor,    Washington.    D.C. 
20210.  telephone  (202)  523-9426. 
SUPPLEMENTARY  INFORMATION: 
The  Department  of  Labor  for  some 
time  has  been  conducting  a  compre- 
hensive review  of  Its  regulations  In  41 
CFR  Chapter  60.  Extensive  revisions 
are  projected  to  be  published  for  com- 
ment during  the  first  calendar  quarter 
of  1979.  Nonetheless,  several  changes 
to  the  current  regulations  are  being 
proposed  at  this  time  to  address  what 
the  Department  considers  to  be  urgent 
needs  and  to  clarify  existing  practices. 
Previously    issued    regulations    fre- 
quently reference  "Violations  of  the 
Order,  equal  opportunity  clause,  the 
regulations  In  this  chapter,  or  of  appli- 
cable construction  Industry  equal  em- 
ployment opportunity  requirements." 
or  some  variation  of  the  above  termi- 


PROPOSED  RULES        <=^ 

nology.  See,  for  example,  41  CFR  60- 
1.26(a)  and  41  CFR  60-30.5(b).  The 
regulations  proposed  today  refer  only 
to  violations  of  the  equal  opportunity 
clause.  This  abbreviated  phraseology 
does  not  constitute  any  change  In  the 
contractor's  obligations,  because  the 
equal  opportunity  clause  requires,  on 
its  face,  compliance  with  the  Execu- 
tive Order  and  with  the  "rules,  regula- 
tions, and  relevant  orders  of  the  Secre- 
tay  of  Labor."  See  Section  202(4)  of 
Executive  Order  11246,  as  amended,  41 
CFR  60-1.4(aK4),  and  41  CFR  60- 
1.4(bK4).  Therefore,  a  violation  of  the 
Executive  Order  or  of  any  rule,  regula- 
tion or  order  of  the  Secretary  of  Labor 
would  automatically  be  a  violation  of 
the  equal  opportunity  clause. 

This  proposed  change  Is  made  In  the 
spirit  of  Executive  Order  12044  (43  FR 
12661.  March  24.  1978).  In  which  the 
President  directed  that  regulations  be 
"written  in  plain  English"  and  that 
they  be  "as  simple  and  clear  as  possi- 
ble". The  proposed  wording  eliminates 
unnecessary  verbiage  without  making 
any  change  in  Executive  Order  re- 
quirements. 

Summary  op  Proposed  Changes  to  41 
CFR  Part  60-1 

No  substantive  changes  of  Part  60-1 
are  proposed.  However,  existing  re- 
quirements regarding  conciliation 
agreements,  the  types  of  relief  conci- 
liation agreements  must  contain,  and 
the  consequences  for  not  complying 
with  a  conciliation  agreement  are 
clarified. 

Section  60-1.33  would  codify  existing 
OFCCP  policy  and  practice  regarding 
the  use  of  conciliation  agreements  to 
resolve  Executive  Order  deficiencies 
and/or  violations. 

Section  60-1.34  would  codify  existing 
OFCCP  policy  and  practice  regarding 
the  procedure  to  be  followed  when  a 
violation  of  a  conciliation  agreement  Is 
alleged.  When  a  violation  Is  alleged, 
the  contractor  receives  a  15-day  writ- 
ten notification,  during  which  time  It 
has  the  opportunity  to  show  that  It  is 
not  in  violation.  The  only  exception  to 
this  15-day  period  Is  where  Irreparable 
Injury  might  result  from  Inaction. 

Summary  op  Proposed  Changes  to  41 
CFR  Part  60-2 

Section  60-2.14  proposes  a  new  re- 
quirement under  which  contractors 
would  prepare  a  brief  summary  of 
their  affirmative  action  programs  and 
the  results  being  achieved  under  those 
programs.  The  AAP  summary  would 
be  submitted  to  the  OFCCP  annually. 
The  svunmarlzed  submission  would 
permit  OFCCP  to  establish  a  priority 
compliance  review  selection  system 
and  to  avoid  scheduling  reviews  of  con- 
tractors who  ostensibly  are  complying 
with  their  affirmative  action  obliga- 
tions with  no  assistance  required  from 


the  Government.  The  submission 
would  also  permU  OFCCP  to  develop  a 
compliance  information  system  which 
will  allow  it  and  the  public  to  measure 
the  success  of  the  Federal  contract 
compliance  program  in  terms  of  the 
number  and  character  of  new  opportu- 
nities achieved  for  protected  groups. 
Present  560-2.14,  captioned  Compli- 
ance status,"  would  be  renumbered 
S  60-2.15. 

Summary  op  Proposed  Changes  to  41 
CFR  Part  60-30 

The  proposal  would  add  a  series  of 
regulations  at  the  end  of  Part  60-30  to 
govern  "Expedited  Hearing  Proce- 
dures" which  may  be  used  In  situa- 
tions such  as  the  following:  Violation 
of  a  conciliation  agreement;  failure  to 
adopt  and  implement  an  acceptance 
affirmative  action  program;  failure  of 
a  contractor  to  admit  to  coverage 
under  the  Executive  Order;  failure  of 
a  contractor  to  supply  records  or  other 
Information  as  required  by  the  Execu- 
tive Order  or  its  Implementing  rules, 
regulations,  and  orders;  or  refusal  of  a 
contractor  or  prospective  contractor  to 
allow  an  on-site* compliance  review  to 
be  conducted. 

'  Ordinarily,  rules  of  practice,  because 
they  address  procedural  matters,  are 
not  published  for  comment.  However, 
it  is  the  policy  of  the  Department  of 
Labor,  whenever  practicable,  to  afford 
the  public  an  opportunity  to  partici- 
pate In  the  rulemaking  process.  There- 
fore, the  Department  Invites  the 
public  to  comment  on  the  proposed 
changes  In  Part  60-30  as  well  as  the 
other  proposals. 

Accordingly,  41  CFR  Chapter  60  is 
proposed  to  be  amended  as  set  forth 
below. 

Signed  at  Washington,  D.C.  this 
14th  day  of  March,  1979. 

Ray  Marshall. 
Secretary  of  Labor. 
Donald  Elisburg, 

Assistant  Secretary.  Employment 
Standards  Administration. 

WELDON  J.  ROUCEAN. 

Director,  Office  of  Federal 
Contract  Compliance  Programs. 

1.  Part  60-1  is  amended  by  adding  a 
new  5  60-1.33  to  read  as  follows: 

§  60-1.33    Conciliation  agreements. 

(a)  If  a  compliance  review,  com- 
plaint, investigation  or  other  review  by 
OFCCP  or  Its  representative  Indicates 
a  material  violation  of  the  equal  op- 
portunity clause,  and  (1)  if  the  con- 
tractor, subcontractor  or  bidder  is  will- 
ing to  correct  the  violations  and/or  de- 
ficiencies, and  (2)  if  OFCCP  or  its  rep- 
resentative determines  that  settlement 
(rather  than  formal  enforcement)  is 
appropriate,  a  written  agreement  shall 
be  required.  The  agreement  shall  pro- 


vide for  such  remedial  action  as  may 
be  necessary  to  correct  the  violations 
and/or  deficiencies  noted,  including, 
where  appropriate  (but  not  necessarily 
limited  to),  remedies  such  as  back  pay 
and  retroactive  seniority. 

(b)  The  term  "conciliation  agree- 
ment" does  not  include  "letters  of 
commitment"  which  are  appropriate 
for  resolving  minor  technical  deficien- 
cies. 

2.  Part  60-1  is  further  amended  by 
adding  a  new  section  60-1.34  to  read  as 
follows: 

§60-1.34  Violation  of  a  conciliation 
agreement  or  letter  of  commitment 
(a)  When  OFCCP  or  its  representa- 
tives alleges  that  a  conciliation  agree- 
ment has  been  violated,  the  following 
procedures  are  applicable: 

(1)  The  OFCCP  shall  send  written 
notice  to  the  contractor  setting  forth 

.  the  violations  alleged  and  summariz- 
ing the  supporting  evidence.  The  con- 
tractor shall  have  15  days  from  receipt 
of  the  notice  to  respond,  except  in 
those  cases  in  which  the  OFCCP  al- 
leges that  such  a  delay  would  result  in 
Irreparable  Injury  to  the  employment 
rights  of  affected  employees  or  appli- 
cants. 

(2)  During  the  15-day  period  the 
contractor  may  demonstrate  In  writing 
that  it  has  not  violated  its  commit- 
ments. 

(3)  If  the  contractor  Is  unable  to 
demonstrate  that  It  has  not  violated 
Its  commitments,  or  if  the  OFCCP  has 
alleged  irreparable  injury,  the  OFCCP 
may  initiate  enforcement  proceedings 
immediately  without  issuing  a  show 
cause  notice  or  proceeding  through 
any  other  requirement  contained  in 
this  Chapter. 

(b)  When  OFCCP  determines  that 
the  contractor  has  violated  a  letter  of 
commitment,  the  violation  may  be  cor- 
rected through  a  conciliation  agree- 
ment or  by  initiating  an  enforcement 
proceeding. 

3.  Part  60-2  is  amended  by  renum- 
bering the  present  §60-2.14,  "§60- 
2.15."  and  by  adding  a  new  §  60-2.14  as 
follows: 

§  60-2.14     Program  summary. 

The  affirmative  action  program 
shall  be  summarized  and  updated  an- 
nually. The  program  summary  shall 
be  prepared  in  a  format  which  shall  be 
prescribed  by  the  Director  and  pub- 
lished in  the  Federal  Register  as  a 
notice  before  becoming  effective.  Con- 
tractors and  subcontractors  shall 
submit  the  program  sununary  to 
OFCCP  each  year  on  the  anniversary 
date  of  the  affirmative  action  pro- 
gram. 
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§  60-Z.  1 5    [  Renumbered  from  §  60-2. 1 4  ] 

4.  Part  60-30  Is  amended  by  adding  a 
new  series  of  regulations  to  read  as 
follows: 

Expedited  Hearing  Procedures 

§60-30.31    Expedited   hearings— when   ap- 
propriate. 

Expedited  Hearings  usually  are  ap- 
propriate when  a  contractor  of  sub- 
contractor has  violated  a  conciliation 
agreement;  has  not  adopted  and  imple- 
mented an  acceptable  affirmative 
action  program;  has  refused  to  give 
access  to  or  to  supply  records  or  other 
information  as  required  by  the  equal 
opportunity  clause;  has  refused  to 
allow  an  on-site  compliance  review  to 
be  conducted;  or  whenever  the  Direc- 
tor determines  such  hearings  to  be  ap- 
propriate. 

§60-30.32    Administrative    complaint    and 
answer. 

(a)  Expedited  hearings  shall  be  com- 
menced by  filing  an  Administrative 
Complaint  in  accordance  with  41  CFR 
60-30.5.  The  Complaint  shall  sUte 
that  the  hearing  is  subject  to  these  ex- 
pedited hearing  procedures. 

(b)  The  Answer  shall  be  filed  In  ac- 
cordance with  41  CFR  60-30.6  (a)  and 
(b). 

(c)  Failure    to    request    a    hearing 
within  the  20  days  provided  by  41  CFR 
60-30.6  (a)  shall  constitute  a  waiver  of 
hearing,  and  all  the  material  allega- 
tions of  fact  contained  in  the  Com- 
plaint shall  be  deemed  to  be  admitted. 
If  a  hearing  is  not  requested  or  is 
waived,  within  25  days  of  the  Com- 
plalnfs  filing  the  Administrative  Law 
Judge  shall  adopt  as  findings  of  fact 
the  material  facts  alleged  in  the  Com- 
plaint, and  shall  order  the  appropriate 
sanctions  and/or  penalties  sought  in 
the    Complaint.    The    Administrative 
Law  Judge's  findings  and  order  shall 
constitute     a     final     Administrative 
Order,  unless  the  Office  of  the  Solici- 
tor, U.S.  Department  of  Labor,  files 
exceptions  to  the  findings  and  order 
within  10  days  of  receipt  thereof.  If 
the  Office  of  the  Solicitor.  U.S,  De- 
partment of  Labor,  files  exceptions, 
the  matter  shall  proceed  in  accordance 
with  §  60-30.36  of  this  Part. 

(d)  If  a  request  for  a  hearing  is  re- 
ceived within  the  20  days  provided  by 
41  CFR  60-30.6(a).  the  hearing  shall 
be  convened  within  45  days  of  receipt 
of  the  request  and  shall  be  completed 
within  15  days  thereafter,  unless  more 
hearing  time  is  required. 

§  60-30.33    Discovery. 

(a)  For  good  cause  shown,  the  Ad- 
ministrative Law  Judge  may  allow  the 
taking  of  depositions.  Other  discovery 
will  not  be  permitted. 
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(b)  Witness  lists  and  hearing  exhitf^ 
Its  will  be  exchanged  at  least  10  days 
In  advance  of  the  hearing. 

§60-30.34    Conduct  of  hearing. 

(a)  At  the  hearing,  the  Government 
shall  be  given  an  opportunity  to  dem- 
onstrate the  basis  for  the  request  for 
sanctions  and /or  remedies,  and  the 
contractor  shall  be  given  an  opportu- 
nity to  show  that  the  violation  com- 
plained of  did  not  occur  and/or  that 
good  cause  or  good  faith  efforts  excuse 
the  alleged  violations.  Both  parties 
shall  be  allowed  to  present  evidence 
and  argument  and  to  cross-examine 
witnesses. 

(b)  The  hearing  shall  be  informal  in 
nature,  and  the  Administrative  Law 
Judge  shall  not  be  bound  by  formal 
rules  of  evidence. 

§60-30.35    Recommended     decision     aftlfcr 
hearing. 

Within  15  days  after  the  hearing  is 
concluded,  the  AdminisJ^tlve  Law 
Judge  shall  recommend  Tlndings,  con- 
clusions, and  a  decision.  These  recom- 
mendations shall  be  certified,  together 
with  the  record,  to  the  Secretary  for  a 
final  Administrative  Order.  The  rec- 
ommended declsibn  shall  be  served  on 
all  parties  and  amid  to  the  proceed- 
ing. 

§60-30.36    Exceptions     to     recommenda- 
tions. • 

Within  10  days  after  receipt  of  the 
recommended  findings,  conclusions 
and  decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  7  days  after  re- 
ceipt by  said  parties  of  the  exceptions. 
All  exceptions  and  responses  shall  l>e 
filed  with  the  Secretary.  Briefs  or  ex- 
ceptions and  responses  shall  be  filed 
with  the  Secretary.  Briefs  or  excep- 
tions and  responses  shall  be  served  si- 
multaneously on  all  parties  to  the  pro- 
ceeding. 

§  60-30.37    Final  Administrative  Order. 

(a)  After  expiration  of  the  time  for 
filing  exceptions,  the  Secretary  shall 
issue  a  final  Administrative  Order 
which  shall  be  served  on  all  parties. 
Unless  the  Secretary  issues  a  final  Ad- 
ministrative Order  within  30  days 
after  the  expiration  of  the  time  for 
filing  exceptions,  the  Administrative 
Law  Judge's  recommended  decision 
shall  become  a  final  Administrative 
Order  which  shall  become  effective  on 
the  31st  day  after  expiration  of  the 
time  for  filing  exceptions.  Except  as  to 
specific  time  periods  required  in  this 
subsection.  41  CFR  60-30.30  shall  be 
applicable  to  this  subsection. 
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NOTICES 

[3110-01-M] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

•uDorr  usassiON 

Raport 

To  the  Congress  of  the  United 
States: 

In  accordance  with  the  Impound- 
ment Control  Act  of  1974.  I  herewith 
report  a  revision  to  a  previously  trana- 
mitted  rescission  proposal  for  the 
Small  Business  Administration.  This 
revision  decreases  the  amount  previ- 
ously proposed  by  $6.0  million,  the  de- 
tails of  this  revised  rescission  proposal 
are  contained  in  the  attached  report. 

The  White  House.  March  15. 1979. 
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[431(Ma-M]  . 

THItt  25— Indiont 

CHATTER  I— BUREAU  OF  INDIAN  AF- 
FAIRS, DEPARTMENT  OF  THE  INTE- 
RIOR 

Subpart  W— Mlftc«ll«n«o<ra  AcHvMm 

PART  25«— INDIAN  FISHING-HOOPA 

VALLEY  INDIAN  RESERVATION 
AGENCY:  Department  of  the  Interior. 
ACTION:  Pinal  Rule. 
SUMMARY:  The  Department  of  the 
Interior  is  establishing  these  conserva- 
tion regulations  to  govern  Indian  fish- 
ing on  the  Hoopa  Valley  Indian  Reser- 
vation for  the  1979  salmon,  steelhead 
and  sturgeon  fisheries.  These  regula- 
tions were  published  as  proposed  rules 
on  February  14.  1979.  44  FR  9598.  The 
comment  period  on  the  proposed  niles 
closed  on,  March  16.  1979.  Comments 
were  reviewed  and  considered  in  light 
of  thfexpected  low  salmon  run  sizes, 
and  changes  were  made  to  the  pro- 
posed  rules  where   appropriate.  Nor- 
mally tribal  governments  would  be  re- 
sponsible for  regulation  of  Indian  fish- 
ing on  a  reservation.  Tribal  regulation 
on  the  Hoopa  Valley  Indian  Reserva- 
tion has  not  been  possible  because  the 
Reservation  is  shared  by  two  tribes. 
one  of  which  does  not  currently  have  a 
functioning   government.    In   the   ab- 
sence of  a  Yurok  tribal  organization 
and  a  mechanism  for  achieving  effec- 
tive. Reservation-wide  self-regulation, 
the  Secretary  of  the  Interior  will  con- 
tinue to  exercise  the  Department's  re- 
sponsibilities  as   tnistee   to   preserve 
and  protect  Indian  resources,  by  regu- 
lating Indian  fishing  to  allow  for  the 
exercise  of  Indian  fishing  rights  con- 
sistent with  conservation  of  the  re- 
source. 

DATES:  This  rule  becomes  effective 
on  April  1.  1979.  and  continues  In 
effect  until  rescinded.  The  regulations 
published  by  the  Department  of  the 
Interior  on  Thursday.  July  13,  1978, 
and  amendments  made  thereto,  are  su- 
perseded by  these  regulations  and  are 
rescinded  as  of  April  1. 1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Joe  Weller.  Superintendent,  Bureau 
of  Indian  Affairs,  Hoopa  Agency. 
P.O.  Box  387.  Hoopa,  California 
95548  (916/625-4285)  or 
Klamath  Field  Office.  Box  789,  Kla- 
math, California  95548  (707/482- 
6421). 

SUPPLEMENTARY  INFORMATION: 
The  Department  of  the  Interior  is  re- 
sponsible for  the  supervision  and  man- 
agement of  Indian  Affairs  under  43 
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US.C.  9  1457.  25  U.S.C.  « 2  and  9.  and 
the  Reorganization  Plan  No.  3  of  1950 
(64  SUt.  1262),  including  the  protec- 
tion and  implementation  of  federally 
reserved  Indian  fishing  rights. 

These  regulations  reflect  the  De- 
partment's continuing  concern  for  the 
protection  of  the  federally  reserved 
fishing  rights  of  Indians  of  the  Hoopa 
Valley  Indian  Reservation  and  for  the 
conservation  of  the  fishery  resource 
for  which  the  fishing  rights  of  these 
Tribes  were  reserved.  The  pertinent 
historical  data  for  informational  pur- 
poses relative  to  the  Hoopa  Valley 
Indian  Reservation  Indian  fishery  and 
the  extent  of  Indian  fishing  rights  on 
the  Reservation  was  published  in  the 
Ftdkral  RecisTiH,  July  13.  1978.  43 
FR  30047-30049.  It  is  incorporated 
herein  by  reference  and  supplemented 
herewith. 

Proposed  regulations  were  published 
in  the  Federal  Register  on  February 
14.  1979.  and  some  thirty  docimients 
containing  comments  were  submitted 
during  the  comment  period.  An  Inten- 
sive effort  was  undertaken  to  consult 
with  the  local  Indian  communities  on 
these  regulations,  and  the  input  of  the 
general  public  was  also  sought.  Meet- 
ings and  public  hearings  have  been 
held  and  written  comments  have  been 
sought. 

Meetings  were  held  on  the  Reserva- 
tion on  January  19.  1979.  and  on  Feb- 
ruary  3.    1979.  specifically   to  solicit 
community   views  on   regulations  for 
1979.  The  draft  regulations  were  also 
discussed  at  two  meetings  in  Weitch- 
pec  on  January   10  and  January   14. 
Larger  and  more  formal  meetings  were 
held  on  January  19  at  the  Mattz  Gym 
at  Hoopa-' and  on  January  21  at  the 
Ramada  Irm  in  Areata.  Transcripts  of 
these  latter  two  meetings  were  pre- 
pared. A  transcript  of  a  third  meeting, 
held  February  10  at  the  Ramada  Iim. 
was  also  prepared.  Public  hearings  for 
which   transcripts  are  also  available 
were  held  on  February  24  and  March 
3.  at  Humboldt  State  University,  to 
hear  public  comment  on  the  proposed 
regulations  published  in  the  Federal 
Register  on  February  14.  1979.  All  of 
these   transcripts   were   reviewed  and 
considered  as  comments  by  the  draft- 
ers of  the  final  rule.  A  community 
group  mailed  to  Indians  of  the  Reser- 
vation a  questionnaire  dealing  with 
several  issues  related  to  the  regula- 
tions. The  responses  to  the  question- 
naire were  also  considered  In  drafting 
the  final  rule.  Approximately  twenty- 
five  written  comments  from  Individual 
Indians,       non- Indians.       community 
groups,  fish  or  wildlife  interest  groups, 
attorneys,  and  local  governmental  offi- 
cials were  also  received  and  considered 
In  drafting  the  final   rule.  Some  of 
these  comments  attached  additional 
letters  of  support  for  their  views  from 
other  Individuals  in  the  community. 


On  Mareh  8  and  9,  also  dviring  the 
comment  period,  the  Pacific  Fishery 
Management  Council  (PFMC)  met  in 
Eureka,  California,  to  decide  the  ocean 
fishing  seasons  it  will  propose  for 
adoption  by  the  Secretary  of  Com- 
merce. This  decisioQ  Is  important  to 
the  actions  of  the  Department  of  the 
Interior,  as  well  as  to  coastal  States 
and  Indian  tribes,  since  the  Intensity 
of  ocean  fishing,  combined  with  the 
strength  of  the  hins  themselves,  deter- 
mines the  number  of  fish  which  enter 
coastal  rivers  and  b«iys  and  other, 
inside  waters  for  spawning  and  for 
other  fisheries. 

The  vast  majority  of  Klamath  and 
Trinity  River  salmon  are  harvested  in 
ocean  fisheries  and.  in  addition,  this 
year's  stocks  are  lower  than  normal 
because  of  the  drought  conditions  ex- 
isting during  the  early  phases  of  their 
lives.    Many    Indian    and    non-Indian 
comments  related  offshore  fishing  to 
the  decline  of  salmon  runs  in  Reserva- 
tion waters,  and  called  for  further  con- 
trols to   be   imposed.   Unfortunately, 
the  Department  of  the  Interior  has  no 
vote  on  the  PFMC  and  has  no  Jurisdic- 
tion over  its  actions.  Responsibility  in 
this  respect  rests  with  the  Secretary  of 
Commerce.  The  Secretary  of  the  Inte- 
rior nevertheless  recognizes  the  great 
importance  of  the  offshore  fisheries' 
Impact  on  inside  fisheries,  including 
the    Indian    fishery    on    the    Hoopa 
Valley  Indian  Reservation.  In  response 
to  this  concern  and  to  the  recommen- 
dations of  many  Indians  and^others, 
the   Secretary    asked   the   PFMC   to 
reduce  the  level  of  offshore  fishing 
this  year  to  assure  conservation  of  the 
runs  and  to  provide  that  the  ocesin 
fisheries  bear  their  share  of  the  con- 
servation   burden,     along    with    the 
inside  fishing  groups. 

The  PFMC  did  vote  for  a  more  re- 
strictive ocean  fishing  season  this  year 
due  to  the  drought-related  conserva- 
tion problems.  However,  preliminary 
analysis  of  the  proposed  reduction  in- 
dicates that  it  will  still  prevent  suffi- 
cient escapement  into  the  California 
rivers  for  Tonservatlon  and  for  in-river 
fisheries.  In  fact.  It  appears  that 
spawning  escapement  goals  will  not  be 
met.  Unfortunately,  this  forces  an  in- 
creased conservation  burden  upon  the 
river  fisheries  to  assure  the  survival  of 
these  fish  stocks  for  future  genera- 
tions' use.  Although  the  PFMC  action 
does  not  result  in  as  fair  an  allocation 
of  the  conservation  burden  as  we  had 
hoped,  our  responsibility  to  assure 
conservation  requires  this  Department 
to  undertake  regulation  of  the  Indian 
fishery  on  the  Hoopa  Valley  Indian 
Reservation  In  a  manner  which  pro- 
hibits commercial  fishing  in  order  to 
reduce  the  level  of  fishing  pressure  for 
conservation. 

Many  comments  voiced  complaints 
about  the  sport  fishery  which  exlsta 


on  the  Reservation.  Some  claims  were 
made  regarding  abuse  of  the  fishery 
by  anglers  «rho  exceed  dai^r  bag  and 
possession   limits   and   who   fish   for 
weeks,  canning  and  preserving  great 
quantiUes  of  tlsh  in  their  traflers.  In- 
dians are  also  upset  over  lack  of  visible 
enforcement  of  these  violations.  Rec- 
ommendations were  made  that  sports 
fishing  activities  be  regulated  by  the 
Tribes,  or  in  the  absence  of  a  govern- 
ing body,  by  the  federal  government. 
However,  the  State  exercises  Jurisdic- 
tion over  non-Indian  sports  fishing  ac- 
tivities and  has  agreed  to  enforce  its 
regulations  on  the  Klamath  and  Trin- 
ity Rivers.  In  light  of  this  year's  con- 
servation problems  and  the  need  to  re- 
strict Indian  commercial  fishing,  fur- 
ther restrictions  on  the  extent  of  sport 
fishing  allowed  are  also  being  sought. 
Many    comments    recognized    that 
other  activities  and  environmental  fac- 
tors have  an  Impact  on  the  abundance 
of  the  fishery  resources  as  well.  Com- 
ments   raised    the    issues   of   logging 
practices,  water  flows,  degradation  of 
stream  habitat,  and  the  need  for  artifi- 
cial   enhancement.    The    Department 
recognizes  that  it  has  responsibilities 
in  these  Issues  and  Is  reviewing  and  ad- 
dressing each  of  them.  However,  none 
of  these  subject*  is  a  matter  for  inclu- 
sion in  these  fishing  regulations. 

It  Is  recognized  that  artificial  en- 
hancement is  necessary  to  improve  the 
size  of  the  fish  nms,  and  the  Depart- 
ment Is  committed  to  developing  ap- 
prdpriate  plans  for  an  enhancement 
project  on  the  Reservation  this  year. 
Several  enhancement-related  projects, 
sponsored  by  the  Department.  Indi- 
ans, and  non-Indian  organizations,  are 
already    underway.    These    Include    a 
limited  fish-rearing  program  and  habi- 
tat improvement  efforts  aimed  at  In- 
creasing the  spawning  capacity  of  the 
River  sjrstem.  A  watershed  condition 
inventory.  Just  completed  by  the  Pish 
and  WUdlife  Service  and  the  National 
Oceanic  and  Atmospheric  Administra- 
tion, should  help  Identify  future  areas 
for  work   along  these   lines.  Timber 
practices  along  the  watershed  and  the 
issue  of  sufficient  water  flows  are  also 
under  review  by  the  Department  to  de- 
termine what  appropriate  steps  should 
be  taken  to  reduce  their  contribution 
to  the  fishery  problems.  Many  individ- 
uals and  organizations,   both  Indian 
and  non-Indian,  also  commented  on 
the  need  for  a  comprehensive  fishery 
management  program,  including  both 
harvest  and  conservation  goals.  The 
Department  agrees  that  this  is  impor- 
tant, but  would  prefer  to  see  it  ad- 
dressed by  the  two  Tribes  of  the  Res- 
ervation once  a  mechanism  for  Reser- 
vation-wide Joint  fishery  management 
has  been  established. 

In  commenting  on  the  regulations, 
many  Hoopa  and  Yurok  people  object- 
ed to  specific  provisions  because  they 
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are  to  be  carried  out  by  the  federal 
government  and  not  by  the  Indians 
themselves.  They  expressed  general 
anger  and  frustration  over  the  fact 
that  these  1979  fishing  regulations  are 
again  federal  and  not  Indian  regula- 
tions. Until  a  Reservation-wide  man- 
agement and  coordination  entity  can 
be  established,  however.  It  Is  necessary 
that  the  Secretary  of  the  Interior,  as 
-  trustee  for  both  Tribes,  assume  man- 
agement of  Reservation  assets,  includ- 
ing the  flshery  resource.  In  other 
words.  In  the  absence  of  a  mechanism 
for  the  Indians  of  the  Reservation  to 
establish  a  uniform  system  for  Reser- 
vation-wide self  regulation,  the  De- 
partment must  provide  the  regulatory 
vehicle  and  exercise  its  trust  responsi- 
bility in  the  preservation  and  protec- 
tion of  the  resource  so  that  it  remains 
available  for  the  use  of  Indians  of  the 
Reservation  in  the  future. 

The  formulation  of  the  present  regu- 
lations was  based  on  the  premise  that, 
because  the  fishery  resource  t>eIongs 
to  the  Hoopa  and  Yurok  people,  there 
must  be  maximum  possible  participa- 
tion by  them  In  this  process.  A  series 
of  community  and  small  group  meet- 
ings were  held  throughout  the  Reser- 
vation and  interested  Individuals  and 
groups  were  encouraged  to  submit 
their  comments  and  recommendations. 
A  number  of  excellent  suggestions 
were  made  for  the  management  of  the 
fishery  resource,  including  a  fish  allo- 
cation plan  called  "swap  fishing"  and 
the  creation  of  various  Indian  advisory 
groups,  committees,  and  councils  to 
carry  out  different  reqx>nsibillties 
tinder  the  regulations 'or  to  make  deci- 
sions in  respect  to  them.  Among  those, 
a  Klamath-Trinity  Fisheries  Council 
was  recommended  "to  protect  and 
maiuige  the  aboriginal  fishing  rights 
and  to  develop  and  conduct  a  Public 
Information  Program.*'  Another  sug- 
gestion provided  for  the  formation  of 
an  Indian  Pish  Commission  "to  over- 
see the  fishing  and  make  decisions  on 
regulations."  Others  referred  to  specif- 
ic activities  to  be  carried  out  under  the 
regulations. 

All  of  the  organization  ideas  suggest- 
ed in  these  proposals  were  given  seri- 
ous consideration  in  the  preparation 
of  the  regulations  although,  for  a  vari- 
ety of  reasons,  they  could  not  be 
adopted  at  this  time.  One  problem  (s 
that  none  of  these  proposals  could  be 
implemented  in  time  for  the  ^rlng  or 
fall  Chinook  runs.  Considerably  more 
time  would  be  necessary  to  determine 
the  acceptability  of  such  a  suggestion 
to  the  rest  of  the  Hoi^a  and  Yutok 
communities.  More  importantly,  how- 
ever, the  structure  of  a  Reservation- 
wide  management  entity  should  be  de- 
termined by  the  Hoopa  and  Yurok 
people  themselves  and  not  by  the  De- 
partment through  federal  regulations. 
It  is  expected  that  serious  considera- 
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tion  win  be  given  by  the  Indian  com- 
munity to  the  thoughtful  proposals 
submitted  during  the  comment  period. 
Copies  of  these  proposals  will  be  avail- 
able in  the  local  BIA  offices.  It  is 
hoped  that  by  1980,  Indians  of  the 
Reservation  will  have  reached  agree- 
ment on  the  structure  of  a  Joint  man- 
agement entity  and  that  the  Hoopa 
Valley  and  Yurok  Tribes  will  have  au- 
thorized that  entity  to  regulate  and 
enforce  Indian  fishing  on  the  Reserva- 
tion.. 

Some  comments  sought  to  restrict 
the  use  of  non-Indians  for  enforce- 
ment and  blloglcal  duties,  Suggesting 
that  these  functions  should  be  directly 
supervised  by  the  Indian  community. 
Specific  mention  was  made  of  obtain- 
ing tribal  enforcement  officers  and  an 
Indian  biologist.  As  earlier  explain^, 
direct  Indian  control  of  the  fishery 
can  be  accomplished  only  through  ex- 
ercise of  tribal  rights  through  some 
form  of  representative  organized  tribal 
governing  body.  The  Department  is 
nevertheless  committed  to  providing 
additional  technical  fisheries  services 
to  the  Indian  commulty,  and  is  cur- 
rently reviewing  the  matter  to  deter- 
mine the  best  way  tq  fund  and  imple- 
ment these  services.  Three  Indian  En- 
forcement officers— worJtlng  under  the 
overall  direction  of  the  BIA  Agency 
Superintendent,  have  also  already 
been  hired  and  trained  to  carry  out 
law  enforcement  activities  related  to 
these  regulations  on  the  Reservation. 

In  response  to  some  suggestions 
from  comments  on  definitions  under 
the  regulations,  new  language  defining 
"gillnet"  was  adopted.  A  suggestion 
that  the  sale  of  fish  be  specifically 
prohibited  was  also  adopted  as  a 
change.  However,  it  was  felt  that  sug- 
gestions to  modify  definitions  to  lessen 
the  restrictions  on  identification  cards, 
identiflcatlon  numbers,  gear  axid  use 
of  fish  would  render  the  regulations 
ineffective  for  conservation  purposes 
as  well  as  unenforceable,  and  conse- 
quently these  suggestions  were  not  ac- 
cepted- 

A  number  cf  objections  were  made 
to  the  requirement  that  Indian  fisher- 
men have  identification  cards,  arguing 
that  it  infringes  on  their  rights.  How- 
ever, the  purpose  of  such  cards  is  not 
to  regulate  the  Indian  fisherman  but 
to  prevent  non-Indians  from  infring- 
ing on  the  reserved  rights  of  the  Indi- 
ans. It  Is  unfortunate  that.  In  order  for 
this  system  to  work,  penalties  must  be  ' 
imposed  op  those  Indian  fishermen 
who  do  not  cooperate.  Other  tribes 
with  reserved  hunting  and  fishing 
rights  have  found  that  the  use  of  fish- 
ers Identification  cards  is  the  only  fea- 
sible way  of  distinguishing  between 
those  who  do  and  those  who  do  not 
have  the  right  to  exercise  these  re- 
served rights.  It  is  hoped  that  when  a 
Reservation-wide  management  entity 
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is  formed.  It  will  carry  out  the  Imu- 
ance  of  fishers  Identification  cards, 
rather  than  the  BIA. 

A  number  of  Indian  fishers  suggest- 
ed that  subsistence  and  commercial 
fishing  should  not  be  differentiated 
and  further  suggested  that  commer- 
cial fishing  Is  simply  a  form  of  subsist- 
ence In  that  It  Is  a  means  of  obtalntlng 
the  necessities  of  life.  It  Is  recognized 
that  the  right  to  fish  commercially 
does  exist  and  may  be  exercised  at 
such  time  In  the  futiu*  when  the  fish 
nins  can  withstand  the  Increased  har- 
vest. These  rights  will  not  be  modified 
or  extinguished  by  these  regulations. 
A  moratorium  on  commercial  fishing 
Is  necessary  at  this  time  because  the 
1979  runs  will  not  be  large  enough  to 
sustain  qpmmerclal  fishing  In  addition 
to  providing  for  consumptive  fishing 
and  escapement  needs.  Based  on  the 
public  meetings  and  individual  state- 
ments. It  is  believed  that  the  majority 
of   the   Indians   on   the   Reservation 
place  a  priority  on  subsistence  over 
commercial  fishing  and  favor  a  mora- 
torium on  commercial  fishing  in  order 
to  meet  subsistence  fishing  and  spawn- 
ing escapement  needs. 

Several  Indians  of  the  Reservation 
have  recommended  that  the  restric- 
tions pertaining  to  steelhead  and  stur- 
geon not  be  Included  In  the  regula- 
tions. Available  biological  data  show 
that  steelhead  runs  in  the  Klamath 
River  system  are  substantially  de- 
pressed from  former  years  and  virtual- 
ly no  data  is  available  with  regard  to 
sturgeon  runs.  Steelhead  and  sturgeon 
are  covered  by  the  regulations  to  pro- 
tect the  stocks  and  to  obtain  data  on 
their  condition.  Subsistence  fishing 
for  steelhead  and  sturgeon  Is  permit- 
ted under  these  regulations. 

Comments  received  from  a  number 
of  eligible  fishers  Indicate  a  desire  to 
use  more  than  one  set-net  at  any  given 
time  and  a  desire  to  combine  two  or 
more  small  nets  so  as  to  form  larger 
nets.   This   recommendation    was   re- 
viewed In  light  of  the  anticipated  con- 
servation problems  for  Its  potential  ad- 
verse Impact  on  spawning  escapement 
when  compared   to   the   proposal   to 
allow  only  one  net.  It  was  determined 
that,  by  limiting  the  total  combined 
length  of  two  nets  utilized  for  fishing 
to  a  maximum  of  100  feet,  and  by  pro- 
viding that  no  more  than  two  nets  can 
be  utilized  at  any  one  time,  the  Impact 
would  be  approximately  the  same  as 
that  of  one  100  foot  net  and  yet  would 
provide  the  flexibility  desired  by  many 
Indians.  Accordingly,  the  regulations 
were  changed  to  respond  to  the  con- 
cerns raised  In  these  comments. 

Comments  of  several  Indians  of  the 
Reservation  recommended  changing 
the  provision  that  required  them  to 
remove  their  nets  from  the  water  on  a 
dally  basis  between  the  hours  of  8  a.m. 
to  noon,  noting  that  such  a  restriction 


RUIES  AND  REGULATIONS 

would  prevent  them  from  setting  nets 
before  going  to  work  and  removing 
them  when  they  returned  from  work. 
Upon  review,  that  provision  was 
changed  to  require  that  nets  be  out  of 
the  water  during  the  period  of  noon  to 
4  pjn.  on  each  Monday.  As  a  general 
rule,  fishers  remove  fish  from  their 
nets  on  a  regular  basis.  During  the  fall 
Chinook  fishery  the  heavy  algae  con- 
centrations in  the  Rivers  ensure  that 
Indians  remove  and  clean  their  nets 
on  a  dally  basis  so  as  to  maintain  their 
effectiveness  In  catching  fish.  Weekly 
checks  provided  under  these  rules  re- 
spond to  the  concerns  raised  and  will 
still  assure  that  waste  is  prevented. 

Despite  a  number  of  comments  re- 
ceived from  eligible  fishers  supporting 
the  practice  of  drift-net  fishing,  a  pro- 
vision prohibiting  such  fishing  below 
the  Highway  101  bridge  was  adopted 
because  of  the  need  to  reduce  fishing 
effort  on  the  River  for  conservation. 
However,   the   final   regulations   were 
drafted  to  allow  drift-net  fishing  above 
the  bridge,  responding  to  the  concerns 
raised  to  the  extent  possible  within 
the  limits  of  this  year's  conservation 
problem.  A  small  number  of  drift-net 
fishers  fishing  below  the  Highway  101 
bridge  In  the  calm  estuary  area  have 
the    potential    for    harvesting    many 
more  fish  from  the  Klamath  River 
than  the  large  number  of  set-net  and 
drift-net  fishers  above  the  bridge.  If 
drift  net   fishing  were  allowed  below 
the  Highway  101  bridge,  the  harvest 
would  probably  be  so  great  that  all 
fisheries  would  have  to  be  severely  cut 
back  to  provide  for  adequate  spawning 
escapement.    Dt|ift-nets    fished   above 
the  Highway  101  bridge  do  not  have  a 
significantly   different   capability   for 
taking  fish  than  do  set-nets.  There- 
fore, drift-net  fishing  wUl  be  allowed 
above  the  Highway  101  bridge  on  the 
same  basis  as  set-net  fishing.  > 

A  number  of  comment*  were  re- 
ceived suggesting  that  a  mesh  size  re- 
striction be  Included  in  the  regulations 
to  protect  steelhead  trout.  However,  it 
Is  not  the  Intention  of  the  Department 
to  prohibit  the  taking  of  steelhead 
trout  by  Indians  of  the  Reservation 
for  subsistence  purposes.  It  Is  also  be- 
lieved that,  considering  the  other  re- 
strictions on  netting  contained  In 
these  regulations  and  the  relatively 
low  Interest  In  steelhead  on  the  part 
of  most  Indians  of  the  Reservation. 
the  addition  of  a  mesh  size  require- 
ment would  not  resxilt  in  a  significant- 
ly reduced  net  harvest  of  steelhead. 

A  nximber  of  commehts  questioned 
the  requirement  for  marking  fish 
taken  off  the  Reservation.  For  reli- 
gious reasons  some  fishers  regard  the 
removal  of  the  top  half  of  the  tall  fin 
as  Improper  mutilation  of  the  fish.  In 
response  to  this  concern  this  section 
was  modified  to  authorize  the  marking 
of  the  tail  of  the  fish  wiU*  an  "X"  in 


indelible  Ink  as  an  alternative  to  re- 
moval of  the  top  half  of  the  tall  fin. 
Ink  for  this  purpose  will  be  available 
at  telA  and  U.S.  Pish  and  WUdllfe 
Sei^ce   offices   on   the    Reservation. 
The   marking   requirement   Itself   re- 
mains, however.  The  purpose  of  this 
provision  Is  to  help  curb  the  Illegal 
sale  of  fish.  There  is  reason  to  bellevp 
that    some    of    the    subsistence    fish 
taken  by  eligible  fishers  have  been  un- 
lawfully sold.  Fish  brokers,  wholesal-     - 
ers.   dealers,   etc..   are  being  advised 
that  fish  marked  with  the  Indelible 
dye  or  by  the  clipped  tall  fin  cannot  be 
bought  or  sold,  and  that  they  will  be 
prosecuted     under     the     appropriate 
sUte  or  federal  laws  If  they  are  caught 
with  such  fish  In  their  possession.  By 
Including  this  provision  In  the  regula- 
tions, the  probability  of  fish  buyers 
purchasing  subsistence-caught  fish  Is 
likely   to   be   much   reduced.   At  the 
same  time,  if  eligible  fishers  desire  to 
transport  fish  off  the  Reservation*  to 
consume  them,  they  may  legally  dd  so      , 
simply  by  marking  the  tall  as  provl<|pd 
under  these  regulations. 

In   comments   on   the   consultation 
process  under  these  regulations  it  was 
suggested  that  the  BIA  Superintend- 
ent should  hold  weekly,  rather  than 
bi-weekly    meetings,    rotating    amoiig 
Klamath.  Hoopa.  and  Pecwan  during 
the  fishing  season.  Unfortunately,  it  Is 
not  possible  for  the  Superintendent  to 
hold  meetings  on  a  weekly  basis  be- 
cause he  has  many  other  administra- 
tive responsibilities,  not  only  for  the 
Hoopa  Valley  Reservation,  but  for  the 
newly  recognized  Karok  Tribe  as  well. 
The  Superintendent  could  neverthe- 
less be  requested  to   hold  a  special 
mating   In   an   emergency  situation. 
Also,  there  were  some  suggested  addi- 
tions to  the  list  of  posting  locations 
for  the  notices  of  In-season  adjust- 
ments. Rather  than  attempt  to  Include 
all  possible  locations  In  these  regula- 
tions, provision  vdU  be  made  to  expand 
the  list  on  an  informal  basis,  as  neces- 
sary. 

A  number  of  comments  said  that  liet 
harvest  data  should  be  collected  by  an 
Indian  biologist  Instead  of  by  the  U.S. 
Pish  and  WUdllfe  Service.  The  com- 
ments would  have  the  Pish  and  Wild- 
life Service  work  with  an  Indian  biolo- 
gist to  compile  the  data  and  to  analyze 
it.  However,  an  Indian  biologist  is  not 
currently  available.  Therefore,  net 
harvest  daU  will  be  collected  by  a 
number  of  census-takers  working 
under  the  supervision  of  the  Pish  and 
WUdllfe  Service  and  the  Bureau  of 
Indian  Affairs.  Every  effort  will  be 
made  to  recruit  Indians  to  carry  out 
this  activity.  Sport  harvest  monitoring 
activities  will  also  be  conducted,  as  a 
cooperative  effort  Involving  agencies 
of  the  Department  of  the  Interior, 
possibly  Including  the  census-takers, 
and  by  the  State. 


Several  comments  addressed  the  law 
enforcement  effort.  The  majority  of 
these  conunents  recommended  that 
orUy  Indians  enforce  the  regulations, 
expressing  the  thought  that  Indian 
enforcement  officers  would  better  un- 
derstand local  customs  and  traditional 
methods  and  would  be  better  able  to 
deal  with  any  problems  that  arise. 
Some  comments  requested  that  en- 
forcement be  consistent  and  fair  and 
as  strong  as  necessary  to  protect  the 
resource.  Other  comments  alluded  to 
the  use  of  "SWAT  teams"  and  com- 
plained that  excessive  force  and  weap- 
ons were  used  last  year.  During  the 
1979  fishing  seasons  the  basic  enforce- 
ment level  on  the  Reservation  wUl 
consist  of  a  small  trained  force  of 
Indian  officers  with  minimal  support 
from  other  sources.  To  be  successful  In 
promoting  conservation  by  ensuring 
compliance  with  these  regulations, 
these  officers  wlU  need  the  coopera- 
tion and  support  of  the  community. 

The  m^ority  of  comments  received 
on  law  enforcement  spoke  to  the  Issue 
of  seizures  of  fishing  gear  and  fish. 
Some  of  these  comments  asserted  that 
unconstitutional  seizures  and  confisca- 
tions were  authorized.  The  regulations 
do  not  authorize  any  police  action  In  a 
manner  that  violates  constitutional  or 
civil  rights.  However,  they  do  provide 
for  lawful  seizure  for  evidentiary  pur- 
poses of  fishing  gear  and  fish  by  an 
enforcement  officer.  All  Items  so 
seized  are  to  be  held  imtU  the  Court  of 
Indian  Offenses  makes  a  determina- 
tion concerning  return  or  forfeiture  of 
the  property.  All  Items  forfeited  by 
the  court  will  be  disposed  of  as  direct- 
ed by  the  Secretary.  Under  the  regula- 
tions, when  unattended  nets  or  other 
fishing  gear  are  seized,  notices  must  be 
posted  and  published  In  local  news 
media  to  alert  affected  persons  to  the 
seizure  and  disposition  of  fish,  nets  or 
other  fishing  gear. 

Many  comments  complained  that 
the  maximum  penalties  imposed  for 
violation  of  the  regulations  were  too 
severe.  Some  expressed  the  view  that 
the  penalties  under  these  regulations 
are  more  severe  than  those  which 
apply  to  non-Indians  under  state  laws. 
However,  the  decision  was  made  to 
retain  criminal  penalties  In  the  final 
regulations  to  ensure  an  effective  de.- 
terrentio  violation  of  the  regulations. 
Also,  a  niWor  problem  with  the  civU 
penalties  Miat  applied  under  last 
year's  regulations  was  the  lack  of 
arrest  pow^,  where  effective  action 
could  not  be  taken  against  fishers  who 
refused  to  Identity  themselves.  The 
use  of  criminal  penalties  will  also  cor- 
rect this  problem.  Maximum  penalties 
proposed  in  the  February  14.  1979, 
FEDiaiAL  Register  publication  were 
substantially  reduced  from  earUer  pro- 
posals. They  have  not  been  reduced 
further  in  the  final  regiUations,  how- 
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ever.  The  penalties  provided  under 
these  regulations  are  now  no  more 
severe  and.  In  many  cases  are  less 
severe,  than  the  corresponding  penal- 
ties under  state  law.  See  Cal.  Fish  & 
Game  Code,  §5  12000  and  12001.  UrUUce 
the  regulations  last  year  and  uiilike 
many  offenses  under  state  fish  and 
game  law,  the  court  is  not  required  to 
Impose  minimum  penalties.  The  penal- 
ties listed  In  the  regulations  are  also 
well  within  the  range  prescribed  for 
petty  offenses  under  federal  law.  See 
18  U.S.C.  9 1.  Just  as  state  courts 
rarely  impose  the  maximum  possible 
sentence  for  fishing  violations.  It  is  an- 
ticipated that  the  Court  of  Indian  Of- 
fenses will  continue  to  Impose  lesser 
penalties  than  the  maximum  allowed 
In  most  cases.  It  Is  expected  that  fines 
and  suspension  of  fishing  rights  for 
short  periods  of  time  during  the  fish- 
ing season  wUl  continue  to  be  the  type 
of  penalty  most  frequently  Imposed. 

Converting  the  penalties  from  clvU 
to  criminal  will  also  give  defendants 
additional  rights.  The  prosecution  will 
have  to  prove  its  case  "beyond  a  rea- 
sonable doubt"  and  legal  counsel  could 
be  provided  at  no  expense  to  persons 
who  cannot  themselves  afford  to  hire 
private  defense  counsel  and  who 
cannot  otherwise  obtain  the  assistance 
of  an  attorney. 

Some  comments  objected  to  the  pos- 
sibility of  subjecting  children  to  JaU 
sentences.  In  response  to  this  a  change 
was  made  to  provide  that  chUdren  ten 
years  of  age  or  younger  are  not  sub- 
ject to  these  regulations.  However,  any 
adult  accompanying  that  child  would 
be  held  responsible  for  any  violations 
committed  by  the  chUd,  and  could  be 
prosecuted  as  If  hf  or  she  committed 
the  violation.  Persons  over  ten  years 
of  age  are  stIU  subject  to  the  general 
penalties  provided  under  these  regula- 
tions. However,  another  change  was 
made   here   to   specifically   authorize 
the  court  to  require  chUdren  over  ten 
and  adults  to  work  up  to  twenty  hours 
a  week  without  pay  In  habitat  and  en- 
hancement work  along  the  Rivers.  The 
number   of  weeks   they   would   work 
would  correspond  to  the  number  of 
weeks  they  might  have  been  jaUed. 
This  will  allow  the  court  to  avoid  jaU 
sentences,     where     appropriate,     for 
older  children  as  weU  as  adults.  Work 
times  would,  of  course,  be  arranged  so 
as  not  to  interfere  with  school  attend- 
ance. 

Some  comments  expressed  cohfuslon 
about  what  a  "lawful  order  of  the 
court"  might  be.  This  provision  is  de- 
signed to  provide  explicit  authority  for 
the  court  to  exercise  the  contempt 
power  that  courts  inherently  possess. 
It  is  available  to  assure  that  jurors,  de- 
fendants, and  witnesses  appear  when 
they  are  ordered  to  do  so  by  the  court. 
Disorderly  conduct  in  the  courtroom 
and  f aUure  or  refusal  to  comply  with  a 
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Judgment  of  the  court  could  also  be 
punished  under  this  provision. 

Other  comments  expressed  difficul- 
ty in  determining  which  penalties  ap- 
plied to  which  violations.  The  regula- 
tions have  been  clarified  in  this  re- 
spect by  stating  In  each  case  which 
section  of  the  regulations  is  covered  by 
which  penalty. 

One  comment  recommended  the  as- 
sessment of  heavy  fines  against  fish 
buyers  or  jlealers.  We  agree  that  pen- 
alties for  fish  dealers  need  to  be  par- 
ticularly stringent  because  their  ac- 
tions have  the  greatest  potential  for 
encouraging  abuse  of  fishing  privi- 
leges, leading  to  damage  to  the  fish 
stocks.  Additionally,  heavy  penalties 
are  needed  to  counteract  the  profits 
that  can  b?  made  by  violating  the  law. 
For  those  persons  subject  to  theN  juris- 
diction of  the  Court  of  Indian  Of- 
fenses, the  maximimi  penalty  allow- 
able under  the  Indian  CivU  Rights  Act 
may  be  Imposed  on  persons  selling 
fish.  Federal  law  enforcement  officers 
will  make  a  vigorous  effort  to  appre- 
hend others  'llegally  selling  «flsh 
caught  on  the  Reservation  and  press 
for  their  prosecution  under  appUcable 
state  or  federal  law. 

Several  conunents  recommended 
that  all  judges  be  Indians.  Only  one  of 
the  five  Judges  Is  a  non-Indian  but  he 
is  currently  handling  aU  trial  work 
and,  as  chief  Judge,  is  serving  as  ad- 
ministrator for  the  court.  The  Deifart- 
ment  has  so  far  been  unable  to  find  an 
Indian  wlth-the  necessary  skills  who  is 
willing  to  assume  those  responsIbU- 
Itles.  For  that  reason,  the  requirement 
In  25  CFR  5  11.3(d)  that  aU  judges  be 
tribtil  members  was  waived  by  the  as- 
sistant Secretary— Indian  Affairs  at 
the  time  the  court  was  established. 
The  chief  judge  has  informed  us,  how- 
ever, that  one  of  the  associate  judges, 
an  Indian,  may  also  be  prepared  to 
conduct  a  trial  In  the  near  future. 

One  comment  recommended  that 
Judges  be  elected.  Such  a  procedure 
could  not  be  implemented  untU  It  be- 
comes clear  who  could  vote.  Another 
comment  reconunended  that  the  court 
be  replaced  with  a  tribal  court  of  the 
Hoopa  Valley  Tribe.  Such  a  court 
would  not  be  able  to  exercise  jurisdic- 
tion over  the  many  Indians  of  the  Res- 
ervation who  are  not  members  of  the 
Hoopa  VaUey  Tribe.  Conunents  also 
expressed  fear  that  a  Judge  might  be 
removed  by  the  BIA  simply  because 
that  judge  ruled  in  favor  of  Indians. 
However,  that  carmot  occur  since  25 
CFR  511.4  provides  that  Judges  may 
be  removed  orUy  for  cause.  Under  the 
Indian  CivU  Rights  Act  and  the  UJS. 
Constitution,  displeasure  with  the  de- 
cision of  a  Judge  Is  not  a  permissible 
cause  for  removal. 

Other  comments  objected  to  the  fact 
that  the  court  is  not  permitted  to  de- 
termine the.  validity  of  the  regulations 
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themaelves.  This  limlUtion  Is  retained 
because   the   federal   courts   are   the 
proper  forum  for  review  of  the  validity 
of  the  regulations.  The  court  is.  how- 
ever, responsible  for  assuring  that  it 
exercises  its  authority  under  the  regu- 
lations in  a  manner  that  complies  with 
the  U.S.  Constitution  and  the  Indian 
Civil  Rights  Act.  The  court  also  has 
the  jjower  and  duty  to  control  the  use 
of  its  authority  by  law  enforcement  of- 
ficials by  ordering  the  return  of  prop- 
erty seized  in  violation  of  Constitu- 
tional guarantees.  Basic  court  proce- 
dures for  the  Court  of  Indian  Offenses 
are  found  in  25  C.P.R.  MUl-H  26  and 
11.33-11.37.  With  the  exception  of  the 
requirements  Involving  tribal  councils 
(because   there    is   no   Yurok   Tribal 
Council)  and  the  provision  for  four 
years  of  tenure  (because  the  court  Is 
not  expected  to  exist  for  that  long), 
those  procedures  govern  the  court  on 
the  Hoopa  Valley  Indian  Reservation. 
In  late  January.  197S.  the  Depart- 
ment concluded  its  environmental  as- 
sessment under  the  National  Environ- 
mental   Policy    Act    of    1969.    Upon 
review  of  that  assessment  it  has  been 
concluded  that  the  proposed  regula- 
tion of  this  on-reservatlon  Indian  fish- 
ery Is  not  a  major  federal  action  which 
would  significantly  affect  the  environ- 
ment within  Section  102(2Kc)  of  the 
Act.  Accordingly,  the  preparation  of 
an  environmental  impact  statement  Is 
not  required.  The  assessment  is  availa- 
ble for  review  at  the  Sacramento  Area 
Office  of  the  Bureau  of  Indian  Affairs. 
2800  Cottage  Way.  Sacramento.  Cali- 
fornia 95825  (916/484-4682).  The  De- 
partment of  the  Interior  has  deter- 
mined that  this  document  is  not  a  sig- 
nificant rule  and  does  not  require  a 
regulatory   analysis   under   Executive 
Order  12044  and  43  CFR  Part  14. 

These  rules  become  effective  only  12 
days  after  they  are  published  in  the 
Federal  Register  although  30  days  Is 
normally  allowed  between  publication 
and  the  effective  date.  This  is  neces- 
sary in  order  to  have  new  fishing  rules 
in  effect  in  time  to  govern  Indian  fish- 
ing during  the  spring  salmon  run.  The 
1978  regulations,  which  these  rules  su- 
persede, would  have  permitted  some 
commercial  fishing  after  April  1,  1979. 
Since  the  number  of  salmon  entering 
the  River  is  expected  to  be  very  small 
because    of    drought    conditions    and 
other  problems  during  the  early  lives 
of  salmon  in  this  year's  nin,  it  Is  neces- 
sary to  publish  new  rules  prohibiting 
commercial  fishing  for  conservation, 
to  assure  sufficient  spawning  escape- 
ment to  perpetuate  the  run.  Publica- 
tion in  the  Federal  Register  was  de- 
layed in  order  to  permit  Indians  and 
others  affected  by  the  rules  as  much 
time  as  possible  to  discuss  and  consid- 
er them  and  to  provide  their  views  and 
recommendations  to  the  Department. 
The  Department  also  felt  it  needed  to 
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consider  the  potential  Impact  of  the 
recommendations  for  ocean  fishing 
voted  on  March  9.  1979.  by  the  Pacific 
Fishery  Management  Council.  Dis- 
semination of  information  regarding 
these  rules  will  be  accomplished  in  as 
speedy  and  thorough  a  fashion  as  pos- 
sible through  Fish  and  Wildlife  Serv- 
ice and  Bureau  of  Indian  Affairs  field 
offices  in  the  vicinity  of  the  Reserva- 
tion. These  efforts  include  mailings  to 
Indians  of  the  Reservation  for  whom 
addresses  are  available  and  publication 
through  local  news  media,  in  an  effort 
to  provide  adequate  and  timely  notice 
to  those  affected  by  the  final  rules. 
Under  these  circumstances,  the  De- 
partment finds  there  is  good  cause  and 
that  it  Is  In  the  public  interest  to  make 
these  regulations  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

The  primary  authors  of  this  docu- 
ment are  William  Finale,  Director. 
Sacramento  Area  Office.  Bureau  of 
Indian  Affairs.  2800  Cottage  Way.  Sac- 
ramento. California  95825  (916/484- 
4682);  and  Joe  Weller.  Superintendent. 
Bureau  of  Indian  Affairs.  Hoopa 
Agency.  P.O.  Box  367.  Hoopa.  Califor- 
nia 95546  (916/625-4285). 

Date:  March  19. 1979. 

James  A.  Joseph. 
.   Undersecretary, 
Department  of  the  Interior. 

Chapter  1  of  Title  25  CFR  is  amend- 
ed by  revising  Part  258. 

PART  25S~INDIAN  FISHING  — 

HOOPA  VALLEY  INDIAN 

RESERVATION 

Sec. 

258.1  Purpose 

258.2  Term  of  Regulation 

258.3  Application 

258.4  Definitions 

258.5  Eligible  Fisher— Eligible  Indian 

258.6  Ptahen     Identification     Cards     Re- 
quired 

258.7  Identification  of  Gear 

258.8  Permissible  and  Prohibited  PLshlng 

258.9  Catch  Marking 

258.10  Consultation 

258.11  In-seaaon  and  Emergency  Regula- 
tions 

258.12  Fish  Catch  Reporting 

258.13  Identification  of  Persons  Ftehing 

258.14  Enforcement 

258.15  Penalties 

258.16  Forceable  Assault  and  Impeding  a 
Law  Enforcement  Officer 

25».17    Hoopa   Valley    Indian   Reservation 
Court  of  Indian  Offenses 
Authority:  43  VS.C.  1 1457.  25  U.S.C.  |2 
and  8  9.  25  U.S.C.  S  262,  and  the  Reorganiza- 
tion Plan  No.  3  of  1950  (65  SUt.  1262). 

§  258.1     PurpoM. 

(a)  The  regulations  contained  in  this 
Part  govern  fishing  by  eligible  Indians 
on  the  Hoopa  Valley  Indian  Reserva- 
tion. The  purpose  of  these  regulations 
Is  to  protect  the  fishery  resources  and 
to  establish  procedures  for  the  exer- 


cise x>f  the  fishing  righte  of  Indians  of 
the  Reservation  until  a  Reservation- 
wide  management  mechanism  is  estab- 
lished with  the  capabUity  to  manage 
and  regulate  the  Indian  fisheries  on 
the  Reservation.  These  regulations  are 
Intended  to  promote  reasonably  equal 
access  to  the  fishery  resources  of  the 
Reservation  by  all  Indians  of  the  Res- 
ervation, and  to  assure  adequate 
spawning  escapement. 

(b)  The  limited  extent  to  which  reg- 
ulation Is  undertaken  by  this.  Part  is 
not  intended  nor  should  It  be  con- 
strued as  a  conclusion  that  the  Secre- 
tary does  not  have  the  authority  to 
take  additional  measures  to  protect 
fishery  resources  on  the  Reservation  if 
it  Is  later  determined  that  such  meas- 
ures are  necessary.       ' 

i  258.2    Term  of  regulation. 

These  regulations  become  effective 
on  April  1.  1979  and  continue  in  effect 
until  rescinded.  The  regulations  pub- 
lished by  the  Department  of  the  Inte- 
rior on  Thursday.  July  13.  1978.  and 
amendments  thereto,  are  superseded 
by  these  regulations  and  are  rescinded 
as  of  April  1.  1979. 

I258J    Application: 

(a)  The  provisions  of  these  regula- 
tions and  all  In-season  adjustment 
orden.  issued  under  them  apply  to  the 
waters  of  the  Klamath  and  Trinity 
Rivers  and  their  tributaries  within  the 
exterior  boundaries  of  the  Hoopa 
Valley  Indian  Reservation. 

(b)  Any  person  who  is  not  an  Indian 
of  the  Reservation  as  determined 
under  i  258.5  of  this  Part  is  not  regu- 
lated imder  this  Part  at  this  time  and 
must  therefore  comply  with  all  other 
applicable  laws  when  fishing  on  the. 
Hoopa  Valley  Indian  Reservation. 

(c)  ChUdren  ,10  y^krs  of  age  and 
under  shaU  noi^xS  subject  to  these 
regulations.  However,  adults  In-  the 
company  of  such  children  shall  be 
held  liable  for  the  compliance  with 
these  regulations  by  such  chlldren- 

S  258.4    Dcnnitionc 

(a)  CTiannef  means:  the  wetted  area 
from  bank  to  bank.         ^ 

(b)  Commercial  fishing  means:  the 
taking  of  fish  or  fish  parts  with  the 
Intent  to  sell  or  trade  them  or  profit 
economically  from  them. 

(c)  Consumptive  or  subsistence  fish- 
ing means:  the  taking  of  fish  to  be 
eaten  by  Indians  of  the  Reservation  or 
their  immediate  families. 

(d)  Drift  net  (pole  net)  means:  a  gill- 
net  which  I^ot  staked,  anchored  or 
weighted,  but  drifts  free. 

(e)  Eligible  Fisher— Eligible  Indian 
means:  any  Indian  who  is  determined 
to  be  an  Indian  of  the  Reservation 
under  §  258.5  of  this  Part. 

(f )  Enforcement  Officer  means: 


(1)  Any  enforcement  officer  of  the 
Department  of  the  Interior; 

(2)  Any  U.S.  Marshall; 

(3)  Any  tribal  enforcement  officer, 

(4)  Any  person  deputized  to  enforce 
these  regulations. 

(g)  Fish,  fishing  means:  the  fishing 
for,  catching,  or  taking  or  the  attempt- 
ed fishing  for,  catching,  or  taking  of 
any  salmon,  steelhead  or  sturgeon 
within  the  exterior  boundaries  of  the 
Reservation. 

(h)  Fishers  identification  card 
means:  the  identification  card  issued 
by  the  Bureau  of  Indian  Affairs  identi- 
fying the  holder  as  a  person  eligible  to 
fish  as  an  Indian  of  the  Reservation. 
The  identification  card  shall  Include 
the  name,  basis  for  eligibility  to  fish, 
address,  birthdate.  color  of  hair,  color 
of  eyes,  height,  weight.  Identification 
number  of  the  holder,  the  holder's 
photograph,  and  the  disclaimer  pro- 
vided in  Section  258.5. 

(1)  Fishing  gear  means:  any  boat, 
motor,  glllnet,  seine,  hookand-line, 
and  other  apparatus  used  for  taking 
fish. 

(J)  Identification  number  means:  the 
Identification  number  assigned  by  the 
Bureau  of  Indian  Affairs  identifying 
the  eligible  fisher  by  number.  This 
number  is  to  be  obtained  by  the  eligi- 
ble fisher  and  placed  on  his  or  her 
fishing  gear  where  required  by  these 
regulations. 

(k)  GiUnet  means:  a  flat  net  sus- 
pended vertically  in  the  water  with 
meshes  that  allow  the  head  of  a  fish 
to  pass  but  entangle  the  fish  when  it 
seeks  to  withdraw. 

(1)  Hand  dip  net  means:  a  section  of 
netting  distended  by  a  rigid  frame  op- 
erated by  a  process  commonly  recog- 
nized as  dipping.  Such  nets  may  be  of 
any  size. 

(m)  Reservation  means:  the  Hoppa 
Valley  Indian  Reservation  as  ex- 
tended, including  those  parts  known 
as  the  "Extension"  and  the  "Hoopa 
Square." 

(n)  Secretary  means:  Secretary  of 
the  Interior  or  his  designated  repre- 
sentative. 

(o)  Set-net  means:  A  glllnet  which  is 
staked  or  anchored  or  weighted  at 
each  end  so  that  It  does  not  drift  free, 
fp)  State  enforcement  officer  means: 
any  official  of  the  State  of  California 
who  is  authorized  to  enforce  state  fish 
and  game  laws. 

(q)  Stretched  measure  means:  the 
distance  between  the  Inside  of  one 
knot  and  the  outside  of  the  opposUe 
(vertical)  knot  on  one  mesh  of  a  glll- 
net. Measurement  shall  be  taken  when 
the  mesh  is  stretched  vertically  while 
wet,  by  using  a  tension  of  ten  (10) 
pounds  on  any  threeo(3)  consecutive 
meshes,  then  measvirmg  the  middle 
mesh  of  the  three  while  under  tension, 
(r)  Subsistence  or  consumptive  fish- 
ing means:  the  taking  of  fish  to  be 


rCOOAt  IfOISTHt.  VOC  44,  NO.  S5-TUf$0AY,  MARCH  20,  1»7» 


PBolfiL 


RULES  AND  REGULATIONS 

eaten  by  Indians  of  the  Reservation  or 
their  immediate  families. 

5  258.5    Eligible  FUher— Eligible  Indian: 

(a)  Enrolled  members  of  the  Hoopa 
Valley  Tribe  or  plaintiffs  in  the  case 
entitled  Jessie  SJiort  el  al  v.  United 
States.  Ct.  Cls.  No.  102-63,  may  exer- 
cise fishing  rights  under  the  authority 
of  this  Part.  Also,  persons  who  are  al- 
lottees or  direct  descendants  of  allot- 
tees on  the  Hoopa  Valley  Indian  Res- 
ervation, who  currently  and  for  eight 
(8)  of  the  past  ten  (10)  years  have  re- 
sided on  the  Reservation  or  within  60 
miles  thereof  are  eligible  to  exercise 
Indian  fishing  rights  within  the  Reser- 
vation boundaries.  Such  persons  are 
eligible  fishers  for  the  purposes  of 
these  regulations  only. 

(b)  Disclaimer:  Determination  of  eli- 
gibility to  fish  under  paragraph  (a)  of 
this  section  shaU  not  be  considered 
evidence  of  entitlement  or  lack  of  enti- 
tlement or  In  any  way  affect  eligibility 
for  enrollment  or  other  tribal  benefits 
or  rights  on  the  Hoopa  Valley  Indian 
Reservation. 

(c)  An  eligible  Indian  as  determined 
under  paragraph  (a)  of  this  section 
who  allows  an  Ineligible  person  to 
assist  in  an  Indian  fishery  on  the  Res- 
ervation shall  be  subject  to  the  penal- 
ties set  out  In  i  258.15(a). 

S  258.6    Fishers    identification    cards    k- 
quired: 

(a)  Persons  qualifying  as  an  "Eligible 
Fisher"  or  "Eligible  Indian"  under 
9258.5  shall  obtain  an  Indian  fishers 
Identification  card  and  have  it  In  his 
or  her  possession  before  exercising 
any  Indian  fishing  rights  or  transport- 
ing fish  caught  In  the  exercise  of 
Indian  fishing  rights  on  the  Reserva- 
tion. 

(b)  Penalties:  Eligible  Indian  fishers 
who  do  not  have  their  identification 
card  in  their  possession  while  fishing 
or  transporting  fish  may  be  presumed  ' 
to  be  ineligible  to  exercise  fishing 
rights  as  an  Indian  of  the  Reservation 
and.  therefore,  subject  to  all  other  ap- 
plicable laws.  In  the  event  such  an 
Indian  subsequntly  shows  proof  of  eli- 
gibility,  he  or  she  shall  be  subject  to 
the  penalties  prescribed  In  }  258.15  for 
the  failure  to  have  an  identification 
card  in  his  or  her  possession. 

(c)  Fishers  Identification  Card:  A 
fishers  identification  card  shall  be 
issued  by  the  Bureau  of  Indian  Affairs 
Hoopa  Agency  to  applicants  who  ful- 
fill eligibility  requirements  stated  In 
}  258.5(a).  The  card  shall  show  the 
name,  basis  for  eligibility  to  fish,  ad- 
dress, birthdate,  color  of  hair,  color  of 
eyes,  height,  weight.  Identification 
number,  and  holder's  photograph,  and 
it  shall  note  the  disclaimer  stated  In 
S  258.5(b).  Such  cards  may  be  obtained 
by  contacting  the  Agency  S^iperln- 
tendent,  P.O.  Box  367,  Hoopa.  Califor- 
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nla.  95546  (916/625-4285).  The  card 
shall  be  signed  by  the  card  holder. 
The  card  shall  be  countersigned  by 
the  authorized  official  of  the  Bureau 
of  Indian  Affairs  certifying  that  the 
card  holder  Is  recognized  as  eligible  to 
exercise  Indian  fishing  rights  on  the 
Reservation. 

9258.7  Identification  of  gear. 

(a)  At  the  time  an  eligible  fisher  ap- 
plies for  a  fishers  identification  card 
he  or  she  shall  be  assigned  an  identifi- 
cation number  and  shall  be  required  to 
place  the  identification  number  on  all 
of  his  or  her  nets  used  for  fishing  Jn 
the  exercise  of  Indian  fishing  rights 
on  the  Reservation.  Each  net  shall  be 
marked  on  the  first  front,  middle,  and 
last  end  cork  of  each  net  used  by  each 
eligible  fisher.  Each  net  must  have 
floats  or  corks  attached  which  shall  be 
floating  and  visible  at  all  times. 

(b)  All  fishing  nets  shall  be  conspicu- 
ously marked  so  that  the  flshac's  Ide^i-^ 
tlf  ication  number  may  be  readwithouir" 
removing  the  gear  from  the  water.  In 
the  absence  of  proof  to  the  contrary, 
unmarked  fishing  nets  shall  be  pre- 
sumed not  to  be  used  in  the  exercise  of 
the  fishing  rights  of  Indians  of  the 
Reservation  and  will  be  subject  to  seiz- 
ure by  a  law  enforcement  officer. 

9258.8  Permissible  and  Prohibited  Fish- 
inr 

(a)  The  Hoopa  Valley  Indian  Reser- 
vation is  open  to  the  taking  of  salmon, 
steelhead  and  sturgeon  by  eligible  In- 
dians for  subsistence  and  ceremonial 
purposes  unless  specifically  clo^  by 
these  regulations  or  by  properly 
adopted  In-season  and  emergency  reg- 
ulations promulgated  hereafterS^Tsh- 
Ing  shall  be  permitted  seven  days^per 
week  and  24  hours  per  day  except  that 
all  nets  must  be  out  of  the  water  be- 
tween the  hours  of  noon  and  4:00  p.m. 
on  Monday  of  each  week. 

(b)  Fishing  is  permitted  under  these 
regulations  for  subsistence  and  cere- 
monial purposes  only. 

(c)  Commercial  fishing  is  prohibited 
by  these  regulations. 

(d)  Fish  caught  on  the  Hoopa  Valley 
Iiidlan  Reservation  may  not  be  sold. 

(e)  Restrictions  on  fishing: 

(1)  Drift-net  fishing  shaU  not  be  per- 
mitted below  the  Highway  101  Bridge. 

(2)  No  eligible  fisher  may  use  more 
than  two  gUlnets.  the  combined  length 
of  which  shall  not  exceed  one  hundred 
(100)  feet. 

(3)  Set-nets  or  drift-nets  may  be 
Joined  end-to-end  so  as  to  form  a 
single  straigth-line  net  as  long  as  the 
new  length  does  not  exceed  100  feet. 

(4)  Both  ends  of  a  set-net  shall  be 
anchored  or  staked  at  all  times  it  is  in 
use. 

(5)  No  set-net  may  be  placed  In  the 
Klamath  River  or  Trinity  R'lver  in 
such  a  way  that  it  covers  more  than 
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one-third  (%)  of  the  distance  across 
the  wetted  area  of  any  channel. 

(6)  No  set-net*  may  be  placed  within 
twenty  (20)  feet  of  the  mouth  or 
across  the  mouth  of  any  tributary 
stream  of  either  the  Klamath  or  Trin- 
ity Rivers.  No  set-nets  may  be  placed 
In  any  tributary  stream  of  either  the 
Klamath  or  the  Trinity  River. 

(7)  No  set-nets  may  be  placed  within 
five  hundred  (500)  feet  In  any  direc- 
tion of  the  confluence  of  the  Klamath 
and  Trinity  Rivers. 

(8)  The  use  of  wire,  fencing  materi- 
als, traps,  snag  gear,  explosives,  stun- 
ning agents  or  caustic  or  lethal  chemi- 
cals In  any  form  Is  expressly  prohibit- 
ed In  all  fisheries. 

(f)  Set-net  Locations:  Set-net  loca- 
tions shall  be  determined  by  the  Indi- 
vidual Indian  fishers  In  accordance 
with  tradition  and  custom  and  in  a 
manner  consistent  with  the  provisions 
of  this  Section  258.8.  Disputes  over 
set-net  locations  are  to  be  resolved  be- 
tween the  parties.  If  no  satisfactory 
resolution  is  reached  then  all  disputes 
are  to  be  referred  by  the  parties  to 
elders  or  knowledgeable  adults  of  the 
community  for  the  particular  area  In 
which  the  unresolved  dispute  taltes 
place. 

(g)  Dip-Net  and  Hook-and-Line  Fish- 
ing: Eligible  Indians  may  engage  In 
dip-net  fishing  or  hoolc-and-line  fish- 
ing at  all  times  on  the  Reservation 
except  when  fishing  Is  prohibited  for 
all  persons  by  emergency  regulations 
promulgated  hereafter  for  conserva- 
tion purposes.  Fishers  Identification 
cards  shall  be  carried  by  all  eligible  In- 
dians when  engaged  In  dip-net  or 
hook-and-llne  fishing. 

(h)  Special  Fishing  for  Rest  Home  on 
Hoopa  SQiiare:  Two  gillnets  which  are 
used  to  conformity  with  these  regula- 
tions may  be  used  for  fishing  for  the 
Rest  Home  on  the  Hoopa  Square. 
Such  gillnets  shall  be  clearly  marked 
with  a  nxmiber  assigned  by  the  BIA 
Agency  Office  at  Hoopa  upon  registra- 
tion of  the  nets.  An  eligible  Indian  of 
the  Reservation  shall  tend  these  nets. 

(i)  Research  and  Test  Fisheries:  Pish 
capture  techniques  including  trapping, 
netting  and  electroflshlng  may  be  em- 
ployed by  biologists  of  fisheries  man- 
agement agencies  working  on  the 
Rivers  for  biological  research,  en- 
hancement or  other  resource  manage- 
ment purposes.  Designated  Indians  of 
the  Reservation  may  observe  research 
and  test  fisheries  upon  making  ar- 
rangements with  the  agency  conduct- 
ing the  research  activity. 

S258J    CaUh  Marking. 

All  fish  transported  outside  of  the 
exterior  boundaries  of  the  Reservation 
shall  be  clearly  marked  on  the  tail  by 
an  "X"  in  Indelible  dye  or  by  clipping 
or  cutting  off  the  top  half  of  the  tall 
fin.  Th^  bottom  half  of  the  taU  fin 
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may  not  be  removed  until  the  fish 
have  arrived  at  the  location  where 
they  are  to  be  consumed  or  preserved 
for  oAisumption. 

9  258.10    CoiMuHatioa. 

The  BIA  Agency  Superintendent  or 
his  designated  representative  shall 
generally  hold  meetings  every  other 
week  during  the  fishing  seasons,  rotat- 
ing among  Klamath.  Hoopa  and 
Pecwan,  to  consult  with  Indians  of  the 
Reservation  on  the  status  of  the  fish- 
ery, ocean  harvests,  the  sport  fishery. 
Indian  harvests,  and  such  specifics  as 
proposed  In-season  adjustments  to  the 
regulations,  as  appropriate.  At  the  end 
of  each  presentation,  comments  will  be 
received  from  those  In  attendance.  A 
written  simimary  of  those  comments 
shall  be  maintained  as  a  record  by  the 
Agency  Superintendent  or  his  desig- 
nated representative. 

{258.11     in-Searon  and  Emergeiicy  Regu- 
lations. 

(a)  The  Director  of  the  U.S.  Fish 
and  Wildlife  Service  or  his  specifically 
authorized  delegate  is  authorized  to 
make  in-season  and  emergency 
changes  to  the  regulations  when  nec- 
essary to  ensure  proper  management 
of  the  fisheries  of  the  Klamath  and 
Trinity  Rivers.  This  authority  Includes 
the  following  powers: 

(1)  To  close  all  or  part  of  an  Indian 
fishery  when.  In  the  Directors  Judge- 
ment, a  closure  Is  necessary  to  meet 
conservation  needs. 

(2)  To  re-open  all  or  part  of  an 
Indian  fishery  when.  In  the  Director's 
Judgment  that  action  will  not  Jeopar- 
dize spawning  escapement. 

(b)  In-season  or  emergency  regula- 
tions shall  be  effective  24  hours  after 
publication  In  the  Eureka  Times 
Standard.  They  shall  sUy  in  effect 
until  modified  or  rescinded  by  the  Di- 
rector. Failure  to  complete  subsequent 
provisions  of  this  section  shall  not 
affect  the  validity  of  any  in-season  or 
emergency  adjustment. 

(c)  Notification  of  in-season  or  emer- 
gency adjustments:  (1)  The  Superin- 
tendent of  the  Hoopa  Agency  shall  be 
responsible  for  having  each  emergency 
or  In-season  adjustment  to  the  fishing 
regulations  published  In  the  Eureka 
Times  Standard  as  a  legal  notice  at 
least  twenty-four  (24)  hours  before  It 
is  to  become  effective,  and  in  the  Del 
Norte  Triplicate,  Klamity  Kourier.  and 
the  i4rcato  Union  as  promptly  as  pos- 
sible. 

(2)  The  BIA  Area  Director  shall 
have  each  in-season  adjustment  or 
emergency  regulations  published  In 
the  Pkderal  Rscistxr  as  promptly  as 
possible. 

(3)  The  Superintendent  of  the 
Hoopa  Agency  shall  attempt  to  post 
each  emergency  or  in-season  adjust- 
ment at  least  twenty -four  (24)  hours 


before  It  Is  to  become  effective  at  each 
of  the  following  locations: 

(I)  Hoopa  Post  Office. 

(II)  Hoopa  Shopping  Center. 

(HI)  Hoopa      Agency.      Bureau      of 
Indian  Affairs. 

(Iv)  Willow  Creek  Post  Office. 

(V)  Willow  Creek  Public  Library. 

(vl)  Weltchpec  Bulletin  Board.  Pier- 
son's  Store. 

(vll)  Weltchpec  Elementary  School.      ^ 

(vlil)  Pecwan  Church. 

(Ix)  Pecwa^i  Elementary  School. 

(X)  Requa  Community  Center. 

(xl)  Resighlni  Rancheria  Office. 

(xil)  Klamath  Post  Office. 

(xlll)  Requa  Inn. 

(xiv)  D.S.  Coast  Guard  SUtion. 
Requa. 

(XV)  Klamath  Grocery  Store. 

(xvi)  Klamath  Field  Office.  Bureau 
of  Indian  Affairs. 

(xvii)  Bureau  of  Indian  Affairs. 
Eureka. 

(xvill)  Bureau  of  Indian  Affairs, 
Redding. 

(4)  If  the  ouTiers  of  the  property  at 
the  following  locations  so  desire,  a 
courtesy  copy  of  the  notice  will  be  pro- 
vided: 

(I)  Hoopa  Tribal  Office. 

(II)  Young's  Bar. 
(HI)  Dad  s  Camp. 
(Iv)  Chub's  Camp. 

(v)  Gensaw's  LAndlng.  i 

(vl)  Notchkeo, 

(vll)  Terwar. 

(vlll)  Bacon's  (Tamp. 

(Ix)  Sim's  Camp. 

(X)  Mattz's  Dock. 

(xl)  Others  that  may  so  request. 

S  258.12    Fish  catch  reporting. 

(a)  All  fishers  shall  allow  access  to 
harvested  fish  to  biologists,  enforce- 
ment officers  and  Indian  tr^nees  for 
the  purpose  of  monitoring  the  harvest 
and  to  check  for  compliance  with 
these  regulations. 

(b)  Pish  catch  daU  shall  be  compiled 
and  summarized  by  the  DJ5.  Fish  and 
Wildlife  Service  and  made  available 
upon  request.  It  will  not  be  permissi- 
ble to  release  catch  Information  for  in- 
dividual fishers  of  the  Reservation. 

(c)  US.  Pish  and  Wildlife  Service 
will  compile  in-season  catch  data  from 
Information  obtained  from  fishers 
spot  checks,  landing  counts,  creel 
census,  and  from  other  Information 
collected  by  sUte  and  federal  officials. 

S  258.13    Identification  of  persons  fishing. 

Each  eligible  fisher  shaU  prodtice  for 
examination  the  applicable  Indian 
fishers  Identification  card  required 
under  these  regulations  upon  demand 
of  an  enforcement  officer. 

S  258.14    Enforcement 

EUgible  Indians  who  violate  these 
regulations  or  any  in-season  or  emer- 
gency adjvistment  promulgated  under 


^ese  regulations  shall  be  subject  to 
prosecution  before  the  Court  of  Indian 
Offenses  for  the  Hoopa  Valley  Indian 
Reservation.  The  pertinent  provisions 
of  25  CFR  Part  11  and  the  Indian  CivU 
Rights  Act  of  1968  apply. 

(a)  Citations:  Law  enforcement  offi- 
cers may  Issue  citations  to  any  eligible 
Indian  the  officer  believes  has  com- 
mitted a  violation  of  the  regulations  of 
this  Part.  Such  citation  shall  state 
when  and  where  the  person  cited  is  ex- 
pected to  appear  In  court  and  the  of- 
fense with  wHich  the  person  is 
charged., 

(b)  Seizure:  Confiscation  of  Fishing 
Gear  and  Fish:  (1)  Any  net  or  other 
fishing  gear  used  in  violation  of  these 
regulations  and  any  fish  caught  or 
possessed  in  violation  of  these  regula- 
tions may  be  seized  by  a  law  enforce- 
ment officer. 

(2)  When  a  net  or  other  fishing  gear 
is  seized  and  the  owner  Is  not  present 
or  is  unknown  to  the  enforcement  offi- 
cer, the  officer  shall,  without  unrea- 
sonable delay,  commence  proceedings 
In  the  Court  of  Indian  Offenses  by  pe- 
titioning the  Court  for  a  Judgment  for- 
feiting the  f Ishlhg  gear  or  fish. 

(3)  Upon  the  filing  of  such  petition, 
the  clerk  of  the  Court  shall  set  out  de- 
tails of  the  seizure  citing  time,  place 
and  location  of  such  seizure  and  fix  a 
time  for  a  hearing  and  cause  notices 
for  unattended  gear  or  fish  to  be 
posted  and  published. 

Notices  shall  be  posted  for  fourteen 
(14)  days  at  both  courthouses  of  the 
Court  of  Indian  Offenses  and  the  del 
Norte  County  Court  house  and  be  pub- 
lished In  local  news  media  having  cir- 
culations on  the\Reservation  for  a 
period  of  five  (5)  days.  Notices  will  set 
forth  the  substance  of  the  petition 
and  the  time  and  place  of  such  seizure 
and  hearing.  ^ 

(4)  Any  fishing  gear  or  fish  ordered 
forfeited  shall  be  disposed  of  as  direct- 
ed by  the  Secretary. 

(5)  Any  person  who  satisfies  the 
court  that  he  or  she  Is  the  owner  of 
any  fishing  gear  or  fish  seized  under 
this  section  may  intervene  in  the  for- 
feiture proceeding  on  behalf  of  the 
fishing  gear  or  fish.  a^C 
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(c)  Arrests:  (1)  (1)  Each  Judge  of  the 
Court  of  Indian  Offenses  is  authorized 
to  issue  warrants  for  the  arrest  of  an 
eligible  Indian. 

(li)  No  arrest  warrant  may  be  issued 
except  upon  a  written  affida\it  based 
upon  reliable  information  or  belief  al- 
leging that  there  Is  probable  cause  to 
believe  that  the  person  to  be  arrested 
has  violated  the  regulations  of  this 
Part. 

(2)  A  law  enforcement  officer  may 
arrest  any  individual  without  a  war- 
rant If  that  officer  has  probable  cause 
to  believe  that  person  is  committing  a 
violation  of  the  regulations  of  this 
Part  in  the  officer's  presence. 

(3)  Arjy  eligible  Indian  charged  with 
a  violation  of  the  regulations  of  this 
Part  may  be  admitted  to  bail  in  an 
amount  set  by  the  Court  of  Indian  Of- 
fenses. The  Court  may  release  a  pris- 
oner on  his  or  her  own  recognizance  in 
an  appropriate  case. 

9258.15    Penalties. 

(a)  Any  eligible  Indian  who  violates 
99  258.3(c),  258.5(c),  258.8  (a),  (e).  or 
(g).  258.11  (a)  or  (b)  of  this  Part  shall 
be  subject  to  the  following  penalties: 

(1)  1st  Violation  of  the  Regulations  of 
this  Part  No  more  than  $200  or  two 

(2)  months  in  Jail  or  suffer  suspension 
of  tribal  fishing  rights  for  thirty  (30) 
days  during  the  fishing  season  or  any 
combination  of  the  at>ove. 

(2)  2nd  Violation  of  the  Regulations 
of  this  Part  Not  more  than  $400  or 
four  (4)  months  in  jail  or  suffer  sus- 
pension of  tribal  fishing  rights  for 
sixty  (60)  days  during  the  fishing 
season  or  any  combination  of  the 
above. 

(3)  3rd  or  Subsequent  Violations  of 
the  Regulations  of  this  Part  Not  more 
than  $500  or  six  (6)  months  in  Jail  or 
suffer  suspension  of  tribal  fishing 
rights  for  ninety  (90)  days  during  the 
fishing  season  or  any  combination  of 
the  above. 

(b)  Any  eligible  Indian  who  violates 
99  258.8  (b).  (c),  or  (d),  or  258.9,  shaU 
be  fined  not  more  than  $500  or  sen- 
tenced to  jail  for  a  period  not  to 
exceed  six  (6)  months  or  both. 
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(c)  Any  eligible  Indian  who  violates 
9  258.7  of  this  Part  shaU  be  fined  not 
more  than  $250  or  suffer  suspension  of 
tribal  fishing  rights  for  up  to  ninety 
(90)  days  during  the  fishing  season  or 
both. 

(d)  Any  eligible  Indian  who  violates 
9  258.12(a)  of  this  Part  shall  be  fined 
not  more  than  $250  or  suffer  suspen- 
sion of  tribal  fishing  rights  for  up  to 
ninety  (90)  days  or  both. 

(e)  Any  eligible  Indian  who  refuses 
to  obey  a  lawful  order  of  the  Court  of 
Indian  Offenses  (Including  an  order 
suspending  fishing  rights)  shall  be 
fined  not  more  than  $100  or  sentenced 
to  Jail  for  a  period  not  to  exceed  thirty 
(30)  days  or  both. 

■(f)  Any  eligible  Indian  who  violates 
9  258.6(a)  shall  be  fined  not  more  than 
$100  or  sentenced  to  Jail  lor  a  period 
not  to  exceed  thirty  (30)  days  or  both. 

(g)  Where  appropriate  the  judge.  In 
his  or  her  discretion,  may  order  an  eli- 
''glble  Indian,  in  lieu  of  a  jail  sentence, 
to  work  up  to  twenty  hours  a  week 
without  compensation  for  a  term  to 
correspond  to  the  probable  term  of  a 
Jail  sentence.  In  fisheries  enhancement 
work  on  the  Reservation.  Such  work 
will  be  conducted  under  the  supervi- 
sion of  the  BIA  or  the  Pish  and  Wild- 
life Service. 

9  258.16    Forceable  Assauh  and  Impeding  a 
Law  Enforcement  OfTicer. 

Any  eligible  Indian  who  forcibly  as- 
saults, resists.  Impedes,  or  Interferes 
with  a  law  enforcement  officer  en- 
gaged in  the  enforcement  of  the  regu- 
lations of  this  Part  shall  be  prosecuted 
In  the  federal  courts  under  18  U.S.C. 
99  111  and  1114. 

9  258.17    Hoopia  Valley  Indian  Reaenation 
Court  of  Indian  OfTenses. 

The  Hoopa  VaUey  Indian  Reserva- 
tion Court  of  Indian  Offenses  estab- 
lished under  25  CFR  Part  11  has  juris- 
diction which  is  limited  to  trying  eligi- 
ble Indians  accused  of  violating  the 
regulations  of  this  Part  and  to  deter- 
mining whether  nets  and  other  fishing 
gear  are  forfeited. 
[PR  Doc.  79-8612  Piled  3-19-79: 11:20  am) 
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